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This  section  of   the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  wfMch  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superinterxtent  of  Documents. 
Prices  of  r>ew  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Fanners  Home  Administration 

7  CFR  Parts  1901, 1951, 1955,  and  1965 

Property  Management  and  Security 
Servicing 

agency:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  on  property  management 
and  security  servicing  for  single  family 
bousing  (SFH)  loans.  This  action  is 
taken  to  clarify  the  intent  of  the 
regulations,  implement  changes  required 
by  recent  law  and  to  change  internal 
agency  management  provisions.  The 
intended  effect  is  to  broaden,  strengthen 
and  clarify  FmHA's  regulations  on 
disposal  of  inventory  property  and 
security  servicing. 
EFFECTIVE  DATE:  August  24, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 

David  J.  Villano,  Senior  Realty 
Specialist,  Property  Management 
Branch,  Single  Family  Housing  Servicing 
and  Property  Management  Division, 
Farmers  Home  Administration,  USDA, 
Room  5309,  South  Agriculture  Building, 
Washington.  DC  20250.  telephone  (202) 
382-1452. 

SUPPt^EMENTARY  INFORMATION: 

Classification 

This  final  action  has  been  reviewed 
under  USDA  procedures  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  "nonmajor" 
since  the  annual  effect  on  the  economy 
is  less  than  $100  million  and  there  will 
be  no  significant  increase  in  cost  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 


regions.  Furthermore,  there  will  be  no 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  import  markets.  This  action 
is  not  expected  to  substantially  effect 
budget  outlay  or  effect  more  than  one 
agency  or  to  be  controversial.  The  net 
result  is  to  provide  better  servi  -^e  to 
rural  communities. 

Background/Discussion 

On  April  2, 1987  (52  FR  10577).  FmHA 
published  a  proposed  rule  on  property 
management  and  security  servicing  for 
SFH  loans.  FmHA  now  publishes  these 
proposed  revisions  for  final  rule.  In 
addition,  FmHA  published  a  proposed 
rule  on  September  1. 1987,  (52  FR  32935) 
on  security  servicing  for  SFTi  loans.  This 
final  rule  addresses  and  incorporates 
those  revisions  proposed  on  September 
1, 1987.  FmHA  publishes  in  final  these 
two  proposed  rules  at  the  same  time 
since  they  affect  the  same  CFR  Parts 
and  publication  concomitantly  will 
minimize  the  burden  on  FmHA  field 
personnel  and  the  general  public. 

On  May  23, 1988  (Part  U)  (53  FR 
18392),  FmHA  published  a  proposed  rule 
pursuant  to  the  Agricultural  Credit  Act 
of  1987  which  includes  proposed 
changes  to  7  CFR  Parts  1955  and  1965. 
That  rulemaking  action  primarily  affects 
farmer  program  (CONACT)  portions  of 
the  aforementioned  Parts.  This 
rulemaking  action  primarily  affects 
housing  borrowers/properties  and  has 
no  impact  on  the  intent  or  changes  in  7 
CFR  Parts  1955  and  1965  being  proposed 
as  a  result  of  the  Agricultural  Credit  Act 
of  1987. 

Programs  Affected  ' 

These  programs/activities  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  Nos: 

10.404  Emergency  Loans 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410  Low  Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 

10.414  Resource  Conservation  and 
Development  Loans 

10.415  Rural  Rental  Housing  Loans    , 

10.416  Soil  and  Water  Loans 

10.417  Very  Low  Income  Housing  Repair 
Loans  and  Grants 

10.418  Water  and  Waste  Disposal  Systems 
for  Rural  Communities 


10.419    Watershed  Protection  and  Flood 
Prevention  Loans 

10.421  Indian  Tribes  and  Tribal  Corporation 
Lo^ns 

10.422  Business  and  Industrial  Loans 

10.423  Community  Facility  Loans 
10.427    Rural  Rental  Assistance  Payments 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice(s)  to  7  CFR  Part 
3015.  Subpart  V.  the  following  programs 
are  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
Intergovernmental  consultation  with 
State  and  local  officials:  10.404- 
Emergency  Loans,  10.406-Farm 
Operating  Loans,  10.407-Fann 
Ownership  Loans,  10.410-Low  Income 
Housing  Loans,  10.416-Soil  and  Water 
Loans,  and  10.417- Very  Low  Income 
Housing  Repair  Loans  and  Grants.  The 
following  programs  are  subject  to 
intergovernmental  consultation  with 
State  and  local  officials:  10.405-Farm 
Labor  Housing  Loans  and  Grants. 
10.411-Rural  Housing  Site  Loans,  10.414- 
Resource  Conservation  and 
Development  Loans.  10.415-Rural  Rental 
Housing  Loans,  10.418- Water  and  Waste 
Disposal  Systems  for  Rural 
Communities,  10.419-Watershed 
Protection  and  Flood  Prevention  Loans, 
10.421-Indian  Tribes  and  Tribal 
Corporation  Loans,  10.422-Business  and 
Industrial  Loans,  10.423-Community 
Facility  Loans,  and  10.427-Rural  Rental 
Assistance  Payments. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-90,  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  The  undersigned  has  determined 
and  certified  by  signature  of  this 
document  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
directly  involve  small  entities  nor  does 
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it  add/remove  any  authorities  which 
would  effect  small  entities. 

Discussion  of  Comments — April  2, 1987, 
Proposed  Rule 

The  proposed  rule  published  in  the 
Federal  Register  (52  FR  10577)  on  April 
2, 1987.  provided  for  a  60-day  comment 
period.  Five  comments  were  received 
during  the  comment  period.  Three 
comments  were  received  late,  but 
nevertheless  were  considered  in  the 
scope  of  this  review.  Of  the  eight 
comments,  three  were  from  FmHA  field 
employees,  and  five  were  from  sources 
outside  FmHA.  Generally,  the  comments 
were  favorable  with  two  comments 
(from  outside  FmHA)  strongly 
supporting  the  proposed  rule.  Several 
comments  were  outside  the  scope  of  the 
proposed  rule,  and  three  commentors 
strongly  opposed  certain  sections  of  the 
proposed  rule.  The  major  concerns 
appeared  in  the  areas  of  suitability 
determinations,  downpayment 
requirements  and  property  which  does 
not  meet  the  Agency'.s  definition  of 
"Decent.  Safe  and  Sanitary"  (DSS).  The 
area  of  suitability  exterminations  was 
not  addressed  in  the  proposed  rule. 
Downpayment  requirements  will  be 
discussed  below,  and  there  appeared  to 
be  confusion  over  properties  that  do  not 
meet  DSS  standards.  The  commentor  is 
under  the  misconception  that  all 
"unsuitable"  properties  do  not  meet  DSS 
standards.  Generally,  unsuitable 
properties  do  meet  DSS  standards.  The 
terms,  "unsuitable"  and  "non  DSS".  are 
not  interchangeable.  For  example,  an 
inventory  property  with  an  inground 
swimming  pool  would  be  considered 
unsuitable  for  retention  in  the  program 
due  to  an  above  modest  feature  (the 
pool),  however  this  property  may  be 
decent,  safe  and  sanitary.  To  clarify  this 
area  of  potential  confusion.  FmHA  has 
changed  the  terms  "suitable"  and 
"unsuitable"  to  "program"  and 
"nonprogram"  respectively.  We  believe 
these  changes  more  accurately  describe 
the  property  and  will  prevent  such 
confusion  in  the  future. 

A  summary  of  the  comments  relating 
to  the  April  2nd  proposed  rule  by 
section  area  and  changes  to  the 
proposed  regulation  which  are  being 
incorporated  into  the  final  rule  are  as 
follows: 

Section  1955.113 

One  commentor  suggested  that  the 
period  of  time  suitable  (program) 
property  is  available  for  sale  to  anyone 
after  the  45-day  retention  period  be  set 
by  the  State  Director  consistent  with 
market  conditions  in  the  State.  We 
concur  this  suggestion  has  merit, 
however,  we  believe  consistency  within 


FmHA  sales  methods  throughout  the 
country  is  more  valuable.  A  uniform 
policy  also  makes  it  easier  to  establish 
listing  notices,  exclusive  broker 
contracts,  open  listing  agreements,  etc. 
Another  commentor  suggested  that  three 
administrative  price  reductions  be 
authorized  with  the  State  Director 
having  authority  to  authorize  additional 
price  reductions  instead  of  the  two 
administrative  price  reductions  as 
proposed.  FmHA  considered  this  when 
developing  the  proposed  rule,  however 
felt  that  the  two  larger  administrative 
price  reductions  should  sell  the  property 
within  a  reasonable  period  of  time.  If 
not.  FmHA  needs  to  review  the  situation 
to  determine  why  the  property  is  not 
selling.  A  new  appraisal  may  be 
necessary  or  additional  marketing 
efforts  may  promote  a  timely  sale.  The 
regulation  has  been  revised  to  require 
that  a  higher  level  office  review  the  case 
file,  including  documentation  of 
marketing  efforts,  after  the  two  price 
reductions  and  provide  guidance  on 
future  sales  efforts.  Should  FmHA  later 
determine  that  additional  administrative 
price  reductions  should  be  authorized, 
regulations  will  be  published  to  that 
effect. 

An  additional  change  has  been 
incorporated  into  the  final  rule  that  will 
make  the  date  administrative  price 
reductions  take  effect  easier  to  compute. 
For  computation  purposes,  each  month 
will  be  considered  to  have  thirty  days. 

Section  1955.114 

Most  commentors  were  in  favor  of  the 
longer  retention  period  during  which 
suitable  (program)  property  is  offered 
excUisively  for  sale  to  eligible  (program) 
appliltwits,  and  suggested  even  longer 
periods.XJne  commentor  suggested  the 
retention  period  be  left  at  30  days  with 
the  State  Director  having  the  authority  to 
establish  a  longer  period  of  time  if 
necessary.  Again,  we  believe  that  such  a 
retention  time  is  best  left  uniform 
throughout  the  country  for  consistency. 
FmHA  policy  is  to  sell  suitable 
(program)  property  to  eligible  (program) 
applicants.  This  policy  was  established 
internally  by  the  Agency  to  further  the 
objectives  of  our  Housing  program.  The 
retention  period  has  been  increased  300 
percent  since  1985.  FmHA.  however, 
also  has  an  obligation  to  dispose  of 
inventory  property  as  quickly  as 
possible  to  relieve  the  Government  of 
the  tremendously  high  costs  of  retaining 
property  in  inventory.  We  believe  the 
45-day  retention  period  is  more  than 
sufficient  time  for  an  eligible  (program) 
applicant  to  make  a  prudent  decision 
regarding  homeownership.  It  is  quite 
apparent  to  FmHA.  and  to-any  other 
seller,  that  if  property  remains  unsold 
after  a  month  and  one-half/of  active 


marketing,  additional  marketing  e^orts 
are  needed.  It  should  also  be  noted  that 
although  sales  are  then  opened  up  to 
any  purchaser,  an  eligible  (program) 
applicant  always  has  preference  on 
suitable  (program)  property  sales. 

Section  1955.116 

One  commentor  recommended  that 
FmHA  include  the  estimated  cost  of 
repairs  in  advertisements  of  properties 
that  do  not  meet  "Decent.  Safe  and 
Sanitary"  (DSS)  standards.  We  do  not 
concur  with  this  recommendation.  First. 
FmHA  does  not  always  estimate  the 
cost  of  repairs  when  determining  the 
suitability  of  a  house  for  retention  in  the 
program.  Second,  when  FmHA  does 
estimate  such  a  cost,  it  is  an  estimate  of 
how  much  it  will  cost  FmHA  to  contract 
for  such  repairs/renovations.  This  may 
be  significantly  different  from  the  costs 
for  an  individual  purchaser  to  make 
such  repairs/renovations.  We  believe 
that  listing  the  repairs  that  are 
necessary  to  make  the  house  meet  DSS 
standards  is  sufficient  information  for  a 
potential  purchaser  to  make  a  prudent 
decision. 

One  commentor  strongly  opposed  the 
proposed  modification  in  the  DSS 
language  that  would  eliminate  the 
"standard  all  encompassing"  language 
currently  being  used.  The  commentor 
states  that  after  a  purchaser  has  made 
repairs/renovations  as  required  by  the 
sales  agreement/quitclaim  deed  and 
FmHA  has  inspected  same,  the  Agency 
has  further  responsibilities  to  ensure 
that  the  structure  meets  DSS  standards. 
FmHA  disagrees  with  this  comment. 
FmHA  has  no  legal  or  statutory  basis  by 
which  to  require  that  the  purchaser  of 
non  DSS  inventory  property  make 
repairs/renovations  beyond  those 
required  to  remove  the  DSS  occupancy 
restrictions  in  the  deed  to  the  property. 
Such  a  policy,  in  addition  to  being 
unenforceable,  would  effectively  make 
non  DSS  properties  unsalable. 

The  commentor  further  suggests  that 
regulations  be  expanded  to  include  the 
requirement  that  the  property  be 
reinspected  before  the  deed  restriction 
is  removed.  We  concur  that  the 
regulation  is  silent  in  this  regard, 
however,  believe  it  is  implied  in  the 
instruction  and  is  being  accomplished 
nationwide.  Regardless,  we  have 
incorporated  this  requirement  in  the 
regulation. 

The  same  commentor  suggested  that 
FmHA  demolish  any  property  which  has 
been  determined  unsuitable 
(nonprogram)  due  to  location  or  design. 
We  believe  such  a  policy  is  too  harsh 
and  hasty.  A  property  which  has  been 
determined  to  be  unsuitable 
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(nonprogram)  due  to  location  may  be  a 
structure  that  is  remotely  located.  A 
farmer,  business  or  other  concern  may 
have  interest  or  use  for  such  a  property. 
Similarly,  a  property  which  is  unsuitable 
(nonprogram]  due  to  design  may  have 
uses  beyond  a  housing-unit  for  very-low 
and  low-income  FmHA  borrowers.  We 
have  however,  expanded  our  regulations 
on  sale  of  property  independently  as 
chattel  and  vacant  land. 

Section  1955.118 

Comments  were  extremely Tavorable 
regarding  our  proposal  to  reduce 
downpayment  requirements  on  sales  to 
ineligible  (nonprogram]  applicants,  with 
two  exceptions.  One  commentor, 
however,  strongly  opposed  the  proposal 
stating  that  FmHA  had  no  justification 
for  such  action.  Section  510(e]  of  the 
Housing  Act  of  1949,  as  amended, 
provides  the  Secretary  with  broad 
authority  by  which  to  sell  acquired 
property.  A  downpayment  is  not    . 
required  by  statute.  FmHA  reduces 
downpayment  requirements  to  assist  the 
Agency  in  sfeUisg  inventory  property. 
FmHA  continues  to  acquire  property 
into  inventory  at  a  steady  rate.  The 
costs  of  retaining  these  properties  in 
inventory  are  staggering  and  present  a 
problem  witfi  which  the  Agency  and 
other  Departments  are  very  concerned. 
We  believe  the  commentor's  concern  is 
that  ineligible  (nonprogram]  applicants 
will  be  purchasing  suitable  (program) 
inventory  property.  There  is  nothing  to 
preclude  such  an  action  now,  yet  FmHA 
sells  very  few  suitable  (program) 
inventory  houses  to  ineligible 
(nonprogram]  applicants.  Eligible 
(program)  purchasers  always  have 
«       preference  in  suitable  (program] 
property  sales.  They  are  provided  a 
minimum  of  3  exclusive  45-day  retention 
periods  in  which  to  purchase  a  suitable 
(program)  inventory  property.  The 
Agency  has  provided  very  prudent 
means  by  which  to  sell  suitable 
(program)  property  to  eligible  (program) 
applicants. 

The  other  comment  opposing  the 
reduction  in  downpayment  requirements 
suggested  that  the  reductions  only  be 
provided  to  eligible  (program) 
applicants.  There  are  no  downpayment 
requirements  from  eligible  (program) 
applicants  for  the  purchase  of  suitable 
(program)  inventory  property.  One 
commentor  strongly  supported  the 
reduction  in  the  downpayment 
requirements  and  suggested  FmHA  go 
further  by  eliminating  the  downpayment 
requirement  for  owner/occupant 
ineligible  (nonprogram)  terms  financing. 
FmHA  does  not  concur  with  this 
suggestion.  Generally,  applicants  who 
will  qualify  for  this  type  of  credit  will 


have  incomes  in  excess  of  FmHA 
program  income  levels.  We  feel  a  two 
percent  downpayment,  together  with 
payment  of  closing  costs  from  personal 
funds,  is  reasonable  for  this  type  of 
debtor  to  be  able  to  purchase  a  home. 


Section  1955.130 


el 


Comments  on  this  section  werp 
generally  favorable  with  one  exception. 
The  commentor  does  not  believe  FmHA 
should  pay  a  real  estate  commission  to  a 
real  estate  broker  who  purchases  the 
property  for  his/her  own  use.  As 
mentioned  in  the  proposed  rule,  FmHA 
policy  in  not  paying  commissions  in 
these  instances  is  inconsistent  with  the 
Department  of  Housing  and  Urban 
Development  (HUD)  and  the  Veterans 
Administration  (VA).  The  policy  is  also 
inconsistent  with  private  sector  sales. 
FmHA  has  no  reason  not  to  pay  a 
commission  in  these  instances.  The 
commentor  suggests  a  real  estate  broker 
will  not  submit  an  offer  from  an  eligible 
(program)  purchaser  but  will  wait  to 
submit  their  own  offer  to  purchase  the 
property.  Real  estate  brokers  are 
professionals  who  are  licensed  to  sell 
real  estate  and  are  guided  by 
professional  ethics  as  well  as  State 
laws.  It  would  be  unconscionable  and 
possibly  unlawful  for  a  real  estate 
broker  not  to  submit  a  valid  offer  to  the 
seller.  This  comment  was  not 
incorporated  into  the  final  rule. 

Sections  1955.147  and  1955.148 

No  comments  were  received  on  these 
sections.  However,  further  changes  have 
been  made  in  the  regulation  to  clarify 
how  suitable  (program]  propertt  is  to  be 
sold  by  sealed  bid  or  auction.  The 
changes  require  the  bid  deposits  from 
eligible  (program)  purchasers  to  be  the 
same  as  an  earnest  money  deposit  and 
not  the  full  ten  percent  currently 
required.  , 

Section  1965.126 

Three  comments  were  received  on  this 
section.  One  recommended  the  T 
downpayment  on  ineligible  ^ 

(nonprogram)  transfers  be  based  upon 
the  market  value  of  the  property,  or  the 
unpaid  debt,  whichever  is  lower.  We 
concur  with  this  recommendation.  In 
some  areas,  the  FmHA  debt  exceeds  Ihe 
market  value.  To  not  make  the 
downpayment  requirement  prohibitive, 
we  agree  that  same  be  based  upon  the 
market  value  or  unpaid  debt,  whichever 
is  lower. 

Another  commentor  opposed  the 
revision.  They  believe  allowing  an 
ineligible  (nonprogram)  purchaser  to 
assume  the  debt  of  an  eligible  (program) 
borrower  is  an  inappropriate  use  of  loan 
funds.  Our  existing  regulations,  which 


already  permit  the  assumption  of  an 
FmHA  loan  on  ineligible  (nonprogram) 
terms,  require  a  10  percent 
downpayment  to  consummate  the 
transaction.  FmHA  has  only  proposed  to 
reduce  the  downpayment.  This  is  an 
assumption  of  an  existing  debt, 
therefore  no  new  loan  funds  are 
involved.  Further,  when  the  debt  is 
assumed,  it  is  assumed  on.ineligible 
(nonprogram)  terms.  The  interest  rate  is 
generally  increased,  a  downpayment  is 
required,  and  the  term  of  the  loan  is 
reduced.  We  believe  the  proposed  rule 
will  assist  borrowers  in  selling  their 
property  should  the  borrower  so  desire. 
The  choice  of  who  purchases  the 
property  is  strictly  their  own. 

Section  1965.128 

One  comment  was  received  relating  to 
this  section.  The  commentor  suggested 
the  authority  to  assign  security 
instruments  be  expanded  to  include 
accounts  that  have  been  accelerated 
after  ail  appeals  have  been  exhausted. 
We  concur  this  authority  should  be 
granted  as  was  done  in  the  predecessor 
regulation  to  Subpart  C  of  Part  1965  and 
have  incorporated  this  suggestion  into 
this  final  rule. 

A  minor  change  affecting  the  wording 
in  the  proposed  rule  is  incorporated  info 
this  final  rule.  In  the  proposed  rule,  an 
assignment  of  security  instruments  is 
authorized  when  "A  junior  lienholder 
has  foreclosed  its  lien  and  is  paying 
FmHA  in  full."  This  should  have  read  if 
"A  junior  lienholder  is  foreclosing  and  is 
paying  FmHA  in  full."  There  would  be 
no  reason  to  provide  an  assignment  of 
security  instruments  to  a  junior 
lienholder  if  they  have  already 
foreclosed,  have  title  to  the  property, 
and  wish  to  pay  off  FmHA  in  full. 

Other  Sections 

One  commentor  suggested  that  FmHA 
revise  its  regulations  on  suitability 
determinations  since  they  relate  closely 
to  the  proposed  rule.  The  commentor 
also  stated  the  proposed  regulations  did 
not  contain  a  definition  of  "suitable" 
(program)  and  "unsuitable" 
(nonprogram)  property.  7  CFR  Part  1955, 
Subpart  C,  does  contain  the  definition  of 
suitable  (program)  and  unsuitable 
(nonprogram)  property.  The  commentor 
should  refer  to  §  1955.103.  Suitability 
determinations  are  made  pursuant  to 
Subpart  B  of  Part  1955,  which  contains 
guidance  on  same.  FmHA  recognizes 
that  clarification  of  how  suitability 
determinations  are  made  may  be 
necessary  and  will  be  publishing 
proposed  revisions  to  Subpart  B  of  Part 
1955  either  concomitantly  or  shortly 
after  this  final  rulemaking  action. 
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Another  rommentor  auggested  that 
FmHA  regii'ations  be  expanded  to 
permit  the  reclassification  of  property 
from  suitable  (program)  to  unsuitable 
(nonprogram).  and  vice  versa.  Further,  if 
FmHA  sells  a  property  as  unsuitable 
(nonprogram),  the  Agency  should  permit 
the  designation  to  be  changed  to 
suitable  (program)  should  the  property 
later  be  repaired/renovated  to  meet 
such  standards.  FmHA  concurs  with  the 
first  comment  and  will  be  proposing 
language  that  would  permit  changes  in 
suitability  determinations  in  another 
rulemaking  action,  however,  it  should  be 
noted  that  generally,  an  "unsuitable" 
(nonprogram]  property  will  remain  an 
unsuitable  (nonprogram]  property.  The 
second  half  of  the  comment  is  a  moot 
issue.  If  a  FmHA  property  is  sold  from 
inventory  to  a  nonprogram  purchaser,  it 
loses  its  label  of  suitable  (program)  or 
unsuitable  (nonprogram).  Should  an 
FmHA  applicant  desire  to  purchase  the 
property  at  a  later  date,  the  property 
would  be  considered  for  financing  under 
the  applicable  program  regulation 
regardless  of  its  previous  suitability 
designation. 

Discussion  of  Comments — September  1, 
1987  Proposed  Rule 

The  proposed  rule  published  in  the 
Federal  Register  (52  FR  32935]  on 
September  1, 1987,  provided  for  a  60-day 
comment  period.  Three  comments  were 
received  from  the  general  public.  Five 
written  comments  were  received  from 
FmHA  field  personnel  which  dealt 
primarily  with  minor  clarifications  and 
internal  agency  management.  Of  the 
eight  comments,  two  (from  outside  the 
Agency)  were  received  late,  however, 
they  have  been  considered  in  the 
development  of  this  rulemaking  action. 

Of  the  eight  comments  received,  seven 
strongly  supported  the  proposed  rule. 
Only  one  commentor  opposed  the 
proposed  regulation  changes.  However, 
it  appears  from  the  content  of  this  letter, 
the  commentor  did  not  fully  understand 
the  proposed  rule.  The  commentor 
believes  the  proposed  regulation  is  an 
attempt  to  preclude  FmHA  program 
applicants  from  purchasing  properties 
which  are  involved  in  the  "debt  e.xceeds 
value"  situation.  This  id  completely 
adverse  to  the  intent  of  the  regulation. 
Current  FmHA  regulations  permit  the 
Agency  to  receive  an  amount  less  than 
the  market  value  of  the  property  when 
the  sale  is  to  a  purchaser  financing  the 
property  from  a  source  other  than 
FmHA.  Since  there  is  cash  at  the 
closing.  FmHA  will  accept  payment  in 
full  for  less  than  market  value  so 
necessary  and  authorized  closing 
expenses  can  be  paid  to  complete  the 
sale.  The  problem  arises,  however,  when 


an  FmHA  borrower  desires  to  sell  to  an 
FmHA  applicant  and  the  applicant  will 
be  assuming  all  or  a  portion  of  the 
existing  FmHA  debt  (at  market  value). 
Since  there  is  no  money  at  the  loan 
closing,  the  selling  expenses  cannot  be 
paid,  thus  precluding  the  sale  from  an 
FmHA  borrower  to  an  FmHA  applicant. 
The  proposed  regulations  would  allow 
FmHA  to  pay  for  such  expenses  (by 
voucher)  thus  permitting  program 
transfers.  The  true  beneficiaries  of  this 
action  are  FmHA  applicants.  We  believe 
this  document  and  review  of  the 
proposed  rule  should  clear  up  any 
confusion  of  the  commentor. 

A  different  commentor  strongly 
supported  the  proposed  regulation, 
however,  felt  that  FmHA  should  only 
authorize  payment  of  authorized  selling 
expenses  when  the  sale  is  to  an  FmHA 
program  applicant.  We  do  not  concur 
with  this  comment.  The  intent  of  this 
rulemaking  action  is  to  assist  borrowers 
whose  FmHA  debt  and  authorized 
selling  expenses  exceed  the  market 
value  of  the  property.  For  these  parties, 
there  is  no  alternative  beyond  voluntary 
conveyance  of  foreclosure.  Who 
purchases  the  property  is  strictly  a 
matter  between  the  FmHA  borrower/ 
seller  and  a  potential  purchaser.  FmHA 
does  not  believe  it  should  prescribe  or 
interfere  in  who  can  purchase  these 
properties. 

Another  commentor  opposed  the 
requirement  that  a  financial  statement 
be  taken  from  the  borrower  to  ascertain 
whether  they  have  adequate  funds  to 
pay  any  or  all  of  the  authorized  selling 
expenses.  The  commentor  reaffirmed 
the  Agency's  intent  to  assist  the 
borrower  in  selling  their  property  and 
avoiding  a  voluntary  conveyance.  The 
proposed  policy  of  taking  a  financial 
statement  for  a  voluntary  sale  was 
questioned  as  being  counterproductive 
to  the  intent  of  the  proposed  rule. 
Further,  the  proposed  rule  only  affects 
situations  where  the  debt  and 
authorized  selling  expenses  exceed  the 
market  value  of  the  property.  In  such 
economically  depressed  areas,  it  is 
extremely  unlikely  that  an  FmHA 
borrower  will  have  funds  to  pay 
towards  closing.  The  commentor 
believes  the  policy  is  counterproductive 
and  overly  burdensome  on  the  public. 
We  partially  concur  with  this  comment, 
however,  for  apparent  reasons.  FmHA 
does  need  to  know  if  the  borrower  has 
funds  available  to  pay  their  own  closing 
expense.  The  regulations  have  been 
expanded  however,  to  include  that  if  a 
current  financial  statement  is  on  file,  a 
new  statement  will  not  have  to  be  taken. 

Another  commentor  recommended 
that  the  County  Committee  action 


required  for  certain  release  from  liability 
actions  be  amended.  County 
Committees  are  generally  used  in  the 
Farmer  Program  area  only  and  are 
unfamiliar  with  housing  issues.  We 
concur  with  this  comment.  In  the  past. 
FmHA  was  limited  by  statute  for  certain 
of  our  release  from  liability  actions. 
Recent  changes  in  the  Housing  Act  of 
1949.  as  amended,  now  provide  us  with 
broader  release  from  liability  authorities 
and  we  have  revised  our  regulations 
accordingly. 

Summary  of  Other  Revisions 

The  following  revisions  are  included 
in  this  final  rule  and  were  not  published 
for  proposed  rule  as  they  clarify  the 
intent  of  the  existing  regulation,  make 
changes  required  by  law.  make 
necessary  reference  changes  to  other 
FmHA  regulations  as  the  result  of 
changes  in  Part  1955  and  changes 
determined  to  be  within  the  scope  of 
internal  agency  management.  A 
summary  of  the  more  significant 
changes  by  section  number  are  as 
follows: 

Subpart  A  of  Part  1955 

1.  Section  1955.4  is  expanded  to  give 
the  Administrator,  and  Assistant 
Administrators,  the  authority  to  delegate 
any  authority  granted  to  said  position  in 
this  subpart  to  a  State  Director.  Also, 
the  section  is  revised  to  correct  the  titles 
of  employees  under  the  jurisdiction  of 
the  Hawaii  State  Director. 

2.  Section  1955.10(a)  is  expanded  to 
provide  County  Supervisors  with  the 
authority  to  accept  a  voluntary 
conveyance  of  a  single  family  housing 
(SFH)  property  regardless  of  the  amount 
of  the  indebtedness. 

3.  Section  1955.10(d)(3)  is  expanded  to 
provide  an  exception  to  the  requirement 
that  a  financial  statement  be  taken  for 
SFH  voluntary  conveyances  since  it  is 
Agency  policy  to  accept  such  voluntary 
conveyances  with  release  from  liability 
if  the  borrower  has  cooperated  in  good 
faith,  satisfactorily  maintained  th" 
property,  and  otherwise  fulfilled  the 
covenants  of  the  loan  agreements  to  the 
best  of  the  borrower's  ability. 

4.  Section  1955.10(e)  is  revised  to  give 
the  State  Director  the  authority  to 
procure  appraisals  from  a  source  outside 
FmHA  for  SFH  voluntary  conveyances. 

5.  Section  1955.10(h)  is  revised  to 
provide  guidance  to  FmHA  personnel  on 
how  to  handle  unsatisfied  accounts  after 
a  voluntary  conveyance. 

6.  Section  1955.11(b)  is  expanded  to 
permit  FmHA  to  pay  necessary  and 
proper  fees,  approved  by  the  bankruptcy 
court,  to  secure  the  conveyance  of 
property  from  a  trustee  in  bankruptcy 
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7.  Section  1955.15(a)(2)  is  expanded  to 
give  District  Directors  the  authority  to 
accelerate  Multiple  Family  Housing 
(MFH)  loans  which  are  within  their  loan 
approval  authority. 

8.  Section  1955.15(b)  is  expanded  to 
provide  guidance  on  initiating  steps  to 
meet  the  requirements  of  the  National 
Historic  Preservation  Act.  This  affects 
properties  which  are  over  fifty  years  old 
and  which  the  Government  will  likely 
acquire  at  the  time  of  the  foreclosure 
sale.  Since  this  is  generally  a  lengthy 
process,  FmHA  plans  to  initiate  such 
steps  prior  to  foreclosure  instead  of  after 
acquisition  to  prevent  delays  in  selling 
the  property. 

9.  Section  1955.15(f)  is  expanded  to 
provide  the  State  Director  with  the 
authority  to  obtain  appraisals  by 
contract  from  a  source  outside  FmHA 
when  necessary  for  FmHA  to  bid  at  a 
foreclosure  sale. 

10.  Section  1955.20(d)  is  expanded  to 
give  the  State  Director  the  authority  to 
obtain  chattel  appraisals  by  contract 
from  a  source  outside  FmHA  when 
necessary. 

Subpart  B  of  Part  1955 

1.  Section  1955.53  is  expanded  to 
amend  the  definition  of  "Contracting 
Officer"  consistent  with  Federal 
Acquisition  Regulations. 

2.  As  mentioned  in  the  discussion  of 
the  comments  on  the  April  2, 1987. 
proposed  rule,  FmHA  has  revised  its 
terminology  of  "suitable"  and 
"unsuitable"  property  as  they  relate 
solely  to  SFH  and  MFH  loans.  To  better 
fit  the  intent  of  the  property 
classification,  "suitable"  property  is 
renamed  "program"  property,  and 
"unsuitable"  property  is  renamed 
"nonprogram  (NP)"  property.  This  new 
terminology  better  describes  the 
property,  and  will  remove  the  negative 
stigma  the  term  "unsuitable"  connotes. 
Similarly,  in  Subpart  C  of  Part  1955,  the 
terms  "eligible"  and  "ineligible"  terms 
financing,  are  changed  to  "program"  and 
"nonprogram"  terms  financing.  This  will 
provide  consistency  in  terminology 
throughout  property  management. 
Therefore  the  definitions  of  "suitable" 
and  "unsuitable"  property  contained  in 
paragraph  1955.53  and  throughout 

j     Subparts  B  and  C  of  Part  1955,  have 
been  revised.  The  term  "suitable" 
property  is  still  retained,  however,  for 
property  other  than  SFH  or  MFH 
(generally  FP  property). 

3.  Section  1955.54  is  expanded  to  give 
the  Administrator,  and  Assistant 

•  f  Administrators,  the  authority  to  delegate 
\  any  authority  of  said  position  in  this 
subpart  to  a  State  Director.  This 
paragraph  is  also  revised  to  correct  the 


titles  of  employees  under  the  jurisdiction 
of  the  Hawaii  State  Director. 

4.  Section  1955.55  is  expanded  to 
include  a  new  paragraph  on  emergency 
advances  when  liquidation  is  pending. 

5.  Section  1955.57  is  added  to  provide 
guidance  on  inventory  property 
containing  underground  storage  tanks. 

Subpart  C  of  Part  1955 

• 

1.  Section  1955.103  is  expanded  to 
include  in  the  definition  of  "Decent,  Safe 
and  Sanitary"  that  properties  must  also 
be  safe. 

2.  As  mentioned  in  the  summary  of 
changes  in  Subpart  B,  the  terms 
"suitable"  and  "unsuitable"  as  they 
relate  to  the  housing  inventory  property 
have  been  changed  to  "program"  and 
"nonprogram"  (NP).  Similarly, 
references  to  credit  on  "eligible"  and 
"ineligible"  terms,  as  they  relate  to 
housing  property,  have  been  changed  to 
"program"  and  "nonprogram"  (NP).  The 
definitions  in  §  1955.103  have  been 
revised  and  alphabetized  acrniiliiigliin^ 
and  references  to  the  aforementioned 
terms  have  been  revised  throughout 
Subpart  C. 

3.  Section  1955.104  is  expanded  to  give 
the  Administrator,  and  Assistant 
Administrators,  the  authority  to  delegate 
any  authority  of  said  position  in  this      ; 
subpart  to  a  State  D    ;ctor.  The 
paragraph  is  revised  to  correct  the  titles 
of  employees  under  the  jurisdiction  of 
the  Hawaii  State  Director,  and  clarify 
that  servicing  officials  have  the 
authority  to  offer  for  sale,  and  accept 
and/or  reject  bids  or  offers  for  inventory 
property  regardless  of  amount. 

4.  Section  1955.111  is  removed  as  it 
contained  information  regarding  the 
repair  policy  on  inventory  property. 
Inventory  property  is  repaired  under 
Subpart  B  of  this  Part.  Section  1955.110 
is  renumbered  to  §  1955.111  and 

§  1955.111  is  reserved  for  future  use. 

5.  Section  1955.112(a)  is  expanded  to 
clarify  that  earnest  money  deposits  will 
not  be  taken  in  connection  with  sales  by 
FmHA  personnel. 

6.  Section  1955.112(b)  is  revised  to:  1. 
Give  the  County  Supervisor  the 
authority  to  utilize  the  services  of  real 
estate  brokers  under  an  open  listing 
agreement  (previously,  the  authority 
was  granted  to  the  State  Director);  2. 
strongly  encourage  the  use  of  exclusive 
brokers;  3.  and  clarify  that  earnest 
money  deposits  are  exclusive  of  any 
required  credit  report  fee. 

7.  Section  1955.112(c)  is  revised  to 
encourage  the  use  of  sealed  bids  and 
auctions  for  SFH  property  when  diligent 
sales  efforts  and  adequate  market 
exposure  fail  to  sell  the  property. 

8.  Section  1955.113(a)  is  revised  as 
provided  in  the  proposed  rule  with  the 


following  changes:  1.  For  ease  in 
computing  dates  between  administrative 
price  reductions,  each  month  is  assumed 
to  have  30  days;  and  2.  to  provide 
further  guidance  of  sales  steps  after  the 
two  administrative  price  reductions 
have  been  utilized  and  the  property 
remains  unsold. 

9.  Section  1955.114(a),  which  outlines 
the  sales  steps  for  program  property,  is 
completely  revised  for  clarity.  Paragraph 
(a)  was  lengthy  and  cumbersome  and 
has  been  broken  down  into  smaller 
segments.  The  paragraph  has  been 
expanded  and  clarified  to:  1.  Establish 
the  new  45  day  retention  period  for 
program  applicants  to  purchase  program 
properties;  2.  clarify  that  an  acceptable 
offer  must  be  for  at  least  the  sale  price; 
3.  clarify  thaj  an  offer  to  purchase 
property  is  considered  independently  of 
any  credit  request;  4.  require  that  offers 
be  date  stamped  when  received  and  be 
numbered  sequentially  when  being 
drawn  by  lot;  5.  establish  a  five-day 
waiting  period  during  which  offers  can 
be  received  when  the  property  is  listed 
for  sale  under  an  exclusive  broker 
contract  (this  will  allow  all  real  estate 
brokers  an  equal  chance  of  selling  the 
property);  6.  clarify  the  priority  of  offers 
process;  7.  provide  for  back-up  offers;  8. 
clarify  that  if  an  offer  subject  to  FmHA 
financing  is  accepted,  and  the  offeror's 
credit  request  is  later  denied,  the 
contract  is  considered  null  and  void  and 
the  sale  will  continue  to  others 
regardless  of  whether  the  offeror 
decides  to  appeal  the  adverse  decision 
as  to  their  credit  request;  and  9.  include 
a  subparagraph  on  sales  steps  for 
unsold  property. 

TO.  Section  1955.114(b)  is  expanded  to 
provide  further  guidance  on  the  handling 
of  offers  to  purchase  Mulfiple-family 
housing  inventory  property.  In 
particular,  language  is  added  on 
establishing  a  time/date/place  for  the 
drawing  when  multiple  offers  are 
received  and  how  to  handle  offers  when 
the  offeror's  FmHA  credit  request  is 
denied. 

ll.*Section  1955.115(a)  is  expanded  to 
provide  additional  guidance  on:  1. 
Submitting  requests  to  the  State  Director 
to  sell  nonprogram  (NP)  property  by 
sealed  bid  or  auction  when  the  property 
remains  unsold  after  two  administrative 
price  reductions;  2.  additional  guidance 
on  sale  on  NP  property  as  chattel;  3. 
additionahguidance  on  sale  of  vacant 
land;  and  4.  provide  guidance  on  steps 
to  take  when  NP  property  remains 
unsold  after  five  months  of  active 
marketing. 

12.  Section  1955.116  is  revised  as 
outlined  in  the  proposed  rule  with  the 
following  minor  changes:  1.  "Decent, 
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Safe  and  Sanitary  (DSS]"  clauses  used 
in  advertising  do  not  have  to  list  the 
items  which  make  the  property  not  meet 
DSS  standards,  the  advertisement  will 
adivse  any  interested  party  to  contact 
the  local  ofHce  for  the  list,  and  2.  require 
that  FmHA  inspect  the  property  prior  to 
releasing  a  restrictive  covenant. 

13.  Section  1955.118  is  expanded  and 
revised  to:  1.  Provide  additional 
guidance  on  accepting,  processing  and 
approving  offers  to  purchase  inventory 
property  on  NP  terms;  2.  provide 
additional  guidance  on  modification  of 
security  instruments  on  loans  to  NP 
borrowers  when  certain  covenants  of 
standard  FmHA  security  instruments  do 
not  apply;  and  3.  reduce  the 
downpayment  requirements  as 
discussed  in  the  proposed  rule. 

14.  Section  1955.130(a]  is  expanded  to: 
1.  Encourage  the  use  of  exclusive  real 
estate  brokers;  2.  remove  the  reference 
to  setting  a  conunission  rate  in  exclusive 
broker  contracts  since  this  rate  will  be 
part  of  the  evaluation  criteria;  and  3. 
remind  field  personnel  that  when 
utilizing  the  services  of  real  estate 
brokers  under  an  open  listing  agreement, 
the  field  o£&ce  is  responsible  for 
advertising. 

15.  Section  1955.130(f)  is  revised  and  • 
expanded  to  provide  guidance  that:  1. 
FmHA  may  not  set  the  commission  rate 
in  an  exclusive  broker  contract;  the 
commission  will  be  one  of  the 
evaluation  criteria;  2.  when  a  real  estate 
broker  submits  a  bid  on  an  exclusive 
broker  contract  and  the  proposed 
commission  rate  is  lower  than  the 
typical  rate  for  such  services,  they  must 
supply  documentation  that  they  have 
successfully  sold  property  at  the  lower 
rate  with  no  compromise  in  services;  3. 
commissions  paid  under  an  open  listing 
agreement  will  be  the  typical  rate  for 
such  services  in  the  area  and  will  be 
established  by  L.e  servicing  official  (the 
Stale  Director  previously  established  the 
rate);  4.  incorporate  the  revision  from 
our  proposed  rule  that  a  commission 
will  be  paid  when  the  sale  is  to  the 
broker  and  they  are  not  receiving  FmHA 
credit  for  the  purchase  of  the  property. 
In  these  cases  where  an  exclusive 
broker  is  involved,  if  a  sale  is  to  a 
cooperating  broker  and  they  are 
receiving  FmHA  credit  for  the  purchase, 
one-half  the  respective  commission  will 
be  paid  to  the  exclusive  broker. 

16.  Section  1955.131(b)  is  revised  for 
consistency.  As  with  other  FmHA 
contracts  for  sale  services.  FmHA  may 
not  set  the  commission  rate  in  an 
auctioneer  contract.  The  rate  of 
commission  will  be  one  of  the 
evaluation  criteria  in  the  contract. 
However,  any  bidder  that  submits  a  bid 
with  a  commission  rate  lower  than  the 


typical  rate  for  such  services  in  the  area, 
must  supply  documentation  that  they 
have  successfully  sold  properties  at  the 
lower  commission  rate  with  no 
compromise  in  services. 

17.  Section  1955.135  is  expanded  and 
revised  to  clarify  how  FmHA  will  adjust 
and  pay  taxes  when  inventory  property 
is  sold. 

18.  Section  1955.137  is  expanded  to 
include  two  new  subparagraphs  on 
advising  potential  purchasers  of  FmHA 
inventory  properties  with  reportable 
underground  storage  tanks  and  how  to 
handle  property  (exclusive  of  buildings) 
which  is  considered  unsafe. 

19.  Section  1955.141  is  expanded  to 
provide  District  Directors  in  Puerto  Rico 
with  the  authority  to  execute 
nonwarranty  deeds  for  the  sale  of 
inventory  property.  This  authority  ^ 
currently  lies  with  State  Directors.  In 
Puerto  Rico,  the  party  executing  the 
deed  must  be  present  at  the  time  title  to 
the  property  is  transferred.  It  is  too 
burdensome  and  costly  for  the  State    ■ 
Director  in  Puerto  Rico  to  attend  the 
closing  of  every  inventory  property  sale, 
therefore,  this  authority  is  delegated  to  a 
more  local  level. 

20.  Section  1955.143  is  expanded  to 
provide  additional  guidance  to  field 
personnel  on  reporting  inventory 
property  that  has  not  sold  within  a 
reasonable  period  of  time  to  a  higher 
level  office  for  review  and  guidance. 

21.  Section  1955.146  is  expanded  to 
provide  more  emphasis  and  guidance  on 
advertising  inventory  property  for  sale. 

22.  Section  1955.147  is  expanded  to:  1. 
Provide  guidance  in  determining  a 
minimum  sale  price  for  a  sealed  bid 
sale;  and  2.  provide  that  when  program 
or  suitable  property  is  sold  by  sealed 
bid  that  credit  on  program  terms  will  be 
offered  and  that  bid  deposits  will  be 
comparable  to  an  earnest  money  deposit 
instead  of  the  ten  percent  bid  deposit 
required  from  other  purchasers. 

23.  Section  1955.147(b)  is  revised  as 
discussed  in  the  proposed  rule  and  to 
clarify  that  any  FmHA  credit  extended 
may  not  exceed  the  market  value  of  the 
property  nor  may  the  term  exceed  the 
period  for  which  the  property  will  serve 
as  adequate  security.  Also  the 
paragraph  provides  guidance  that  if  a 
bid  is  received  which  requests  FmHA 
credit  in  excess  of  market  value,  that  the 
bidder  will  be  given  the  opportunity  to 
reduce  their  credit  request  with  no 
accompanying  change  in  the  offered 
price. 

24.  Section  1955.148  is  expanded  and 
clarified  to:  1.  Provide  guidance  on  how 
to  establish  a  minimum  sale  price;  2. 
clarify  that  any  FmHA  credit  extended 
may  not  exceed  the  market  value  of  the 
property  nor  may  the  term  exceed  the 


period  for  which  the  property  will  serve 
as  adequate  security;  and  3.  provide 
that,  as  addressed  in  the  proposed  rule, 
program  applicants  receive  no 
preference  in  auction  sales. 

Subpart  E  of  Part  1901 

1.  Revised  to  correct  references  to 
exclusive  broker  contracts  and  establish 
when  Affirmative  Fair  Housing 
Marketing  Plans  are  required. 

Subpart  G  of  Part  1951 

1.  Revised  references  to  "suitable" 
property. 

Subpart  M  of  Part  1951  ' 

1.  Revised  to  correct  a  procedure 
reference  and  add  a  reference  to  the 
SFH  NP  interest  rate. 

Subpart  C  of  Part  1965 

1.  Revised  references  from  "eligible" 
and  "ineligible"  rates/terms/applicants 
to  "program"  and  "nonprogram  (NP)" 
rates,  terms/applicants.  Similarly, 
references  to  "suitable"  and 
"unsuitable"  properties  are  revised  to 
"program"  and  "nonprogram  (NP)" 
properties. 

2.  Section  1965.104(c)  has  been 
partially  revised  to  authorize  the  State 
Director  to  approve  protective  advances 
for  house  maintenance  when  continuing 
with  the  borrower.  Previously,  National 
Office  review  and  consent  was  required, 
which  could  cause  unnecessary  delays 
in  making  a  protective  advance. 

3.  Section  1965.106  has  been  expanded 
to:  1.  Clarify  that  subordination  granted 
to  enable  a  borrower  to  graduate  also 
includes  refinancing  without  Agency 
request;  and  2.  provide  the  State 
Director  with  the  authority  to  approve 
subordinations  regardless  of  the  amount 
of  indebtedness. 

4.  Section  1965.125(a)  has  been 
partially  revised  to  require  County 
Supervisors  to  inform  borrowers  of 
apparent  equity  in  voluntary  liquidation 
actions.  Previously,  this  section  required 
County  Supervisors  to  inform  borrowers 
of  the  amount  of  equity  in  the  property. 
Without  doing  a  full  appraisal,  and 
computing  interest  credit  recapture 
based  upon  estimates  of  allowable  sale 
expenses,  which  would  be  impractical,  it 
is  not  possible  for  a  County  Supervisor 
to  provide  a  borrower  with  an  accurate 
estimate  of  equity. 

5.  Section  1965.126(b)(4)(ii)  has  been 
clarified.  This  paragraph  provides 
guidance  of  determining  the  suitability 
of  properties  for  retention  in  the 
program  when  an  assumption  of  the 
existing  FmHA  debt  is  being  considered. 
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6.  Section  1965.126(b)(5)  is  expanded 
to  clarify  that  "as  is"  market  values  will 
be  considered  in  assumption  cases. 

7.  Section  1965.126(b)(13)  is  expanded 
to  clarify  that  FmHA  will  not  suggest, 
encourage  or  require  a  transferor  to 
make  repairs  as  a  condition  for 
approving  a  transfer  with  assumption. 

8.  Section  1965.126(c)(2)  is  expanded 
to  clarify  that  in  those  specific  cases 
where  a  same  terms  assumption  is 
authorized,  if  the  current  interest  rates/ 
terms  are  more  favorable  to  the 
assuming  party,  an  assumption  on  new 
terms  may  be  accomplished  provided 
the  assuming  party  meets  program 
eligibility  requirements.  Although  the 
current  regulation  does  not  preclude 
such  an  action,  wording  is  being  added 
to  clarify  this  point. 

9.  Paragraph  1965.126(d)  is  revised  to 
exclude  the  requirement  that  to  assume 
an  existing  FmHA  loan  on  NP  owner/ 
occupant  terms,  the  applicant  must  be 
unable  to  secure  other  financing. 
Assumptions  on  NP  terms  are 
authorized  to  assist  borrowers  with  the 
sale  of  their  property.  Since  this  credit  is 
extended  at  a  higher  interest  rate  and  on 
shorter  terms  than  those  authorized  for 
program  applicants,  there  is  no  reason 
to  carry  over  the  program  requirement  of 
inability  to  secure  other  financing  to  NP 
applicants.  I 

10.  Section  1965.127  is  revised  to 
remove:  1.  The  requirement  for  County 
Committee  certification  in  NP  transfers: 
2.  the  restriction  that  borrowers  cannot 
be  released  from  liability  on  NP 
transfers  with  a  term  in  excess  of  five 
years;  3.  the  restriction  that  a  jointly 
liable  borrower  cannot  be  released  from 
liability  unless  the  value  of  the  property 
is  at  least  equal  to  the  debt:  and  4.  the 
requirement  that  repayment  ability  be 
considered  in  sale  for  less  than  the  debt 
cases. 

11.  Section  1965.137  is  expanded  to 
require  that  the  borrower's  case  file 
and/or  all  related  files  qr  pertinent 
information  be  submitteid  to  the 
National  Office  when  rebuesting  an 
exception  under  the  exception  authority. 

List  of  Subjects 

7  CFR  Part  1901 

Civil  rights,  Compliance  reviews,  Fair 
housing,  Minority  grouts. 

7  CFR  Part  1951  f  ■ 

Account  servicing.  Low  and  moderate 
income  housing  loans — Servicing, 
Reporting  requirements,  subsidies. 

7  CFR  Part  1955 

Foreclosure.  Government  acquired 
property.  Government  property 
management.  Sale  of  governmeni 


acquired  property.  Surplus  government 
property. 

7  CFR  Part  1965 

Administrative  practice  and 
procedure,  Foreclosure.  Loan 
programs — Agriculture,  Loan 
programs — Housing  and  community 
development.  Low  and  moderate  income 
housing — Rental.  Mortgages.  Rural 
areas. 

Therefore,  Chapter  XVIH.  Title  7, 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  1901— PROGRAM  RELATED 
INSTRUCTIONS 

1.  The  authority  citation  for  Part  1901 
continues  to  read  as  follows: 

Authority:  U.S.C.  1989,  42  U.S.C.  1480,  5 
U.S.C.  301,  7  CFR  2.23,  7  CFR  2.70. 

Subpart  E— Civil  Rights  Compliance 
Requirements  *C* 

2.  In  §  1901.203,  paragraphs  (c)(4)(iv) 
and  (c)(5)(iv)  are  revised  to  read  as 
follows: 

§  1901.203    Title  VIII  of  the  Civil  Rights  Act 
of  1968. 

***** 

(c)  *  *  * 

(4)  *    *    * 

(iv)  For  real  estate  brokers  listing 
housing  properties  on  an  exclusive 
basis,  at  any  time  more  than  5  properties 
are  listed  for  sale  by  FmHA  in  the  same 

subdivision. 

***** 

(5)  *   *   * 

(iv)  For  real  estate  brokers  who  list 
acquired  rural  housing  properties  under 
an  exclusive  listing  contract,  one  year  or 
until  all  properties  covered  under  the 
plan  have  been  sold,  whichever  is  later. 


PART  1951— SERVICING  AND 
COLLECTIONS 

3.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989,  42  U.S.C.  1480,  5 
use.  301,  7  CFR  2.23.  7  CFR  2.70. 

Subpart  G— Borrower  Supervision, 
Servicing  and  Collection  of  Single 
Family  Housing  Loan  Accounts 

4.  In  §  1951.315,  the  first  sentence  is 
revised  to  read  as  follows: 

§  1 95 1 .3 1 5    Refinancing. 

Refinancing  of  Section  502  loans  is 
authorized  when  the  property  meets 
program  standards  and  either  interest 
credit  would  not  be  available  because 
the  loan  was  approved  prior  to  August  1, 


1968,  or  the  loan  was  made  as  an  above- 
moderate  income  or  NP  loan  and  the 
borrower  would  now  be  eligible  for  a 
loan  with  interest  credit  and.  through 
circumstances  beyond  the  borrower's 
control,  the  borrower  is  in  danger  of 
losing  his/her  home.  *  *  * 

Subpart  M— Servicing  Cases  Where 
Unauthorized  Loan  or  Other  Financial 
Assistance  Was  Received— Single 
Family  Housing 

5.  In  i  1951.612,  paragraph  (a)(l)(iii)  is 
revised  to  read  as  follows: 

§1951.612    Servicing  options  in  lieu  of 
liquidation  or  legal  action  to  collect 

***** 

(a)  *  *  *      . 

(1)  *  *  * 

(iii)  If  the  recipient  was  not  eligible  for 
a  loan,  or  if  the  loan  was  approved  for 
unauthorized  purposes  as  outlined  in 
paragraph  (a)(l)(iv)  of  S  1951.604  of  this 
Subpart,  the  recipient  may  be  allowed  to 
enter  into  an  accelerated  repayment 
agreement  according  to  §  1965.125(a)(3) 
of  Subpart  C  of  Part  1965  of  thfs  chapter, 
if  an  SFH  loan,  except  that  the  above- 
moderate  or  nonprogram  (NP)  interest 
rate  which  was  in  effect  on  the  date  the 
loan  was  approved  will  be  used 
according  to  Exhibit  C  of  this  Subpart 
(Available  in  any  FmHA  office).  This 
provision  should  be  used  only  where 
repayment  can  be  projected.  A  loan 
serviced  according  to  paragraph 
(a)(l)(iii)  of  this  section  will  be 
classified  as  a  NP  loan. 


PART  1955— PROPERTY  MANAGMENT 

6.  The  authority  citation  for  Part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989,  42  U.S.C.  1480.  5 
U.S.C.  301,  7  CFR  2.23,  7  CFR  2.70..^ 

Subpart  A— Liquidation  of  Loans 
Secured  by  Real  Estate  and 
Acquisition  of  Real  and  Chattel 
Property 

7.  In  §  1955.1,  the  following  sentences 
are  added  between  the  fourth  and  fifth 
sentences: 

§  1955.1    Purpose. 

*  *  *  For  Community  Programs  and 
insured  B&I  actions  involving  loans 
secured  by  other  than  real  estate  or 
chattel  property,  such  loans  will  be 
handled  in  accordance  with  the 
provisions  of  this  subpart  which  do  not 
deal  specifically  with  real  or  chattel 
property.  Prior  to  liquidation,  these 
cases  will  be  submitted  to  the  National 
Office  for  prior  review  and  guidance. 


r 
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8.  In  §  1955.2,  the  period  at  the  end  of 
the  text  is  changed  to  a  comnia.  and  the 
following  words  are  added: 

§1955^    Policy. 

*  *  *  unless  specifically  referenced  in 
this  subpart. 

§1955.3    [AfiMnded] 

9.  Section  1955.3  is  amended  by 
removing  all  paragraph  designations. 

10.  Section  1955.4  is  revised  to  read  as 
follows: 

§  1955.4    Redetegation  of  authority. 

Authorities  will  be  redelegated  to  the 
extent  possible,  consistent  with  program 
requirements  and  available  resources. 

(a)  Any  authority  in  this  subpart 
which  is  specifically  provided  to  the 
Administrator  or  to  an  Assistant 
Administrator  may  only  be  delegated  to 
a  State  Director.  The  State  Director 
cannot  redelegate  such  authority. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  State  Director  is 
authorized  to  redelegate,  in  writing,  any 
authority  in  this  subpart  to  a  Program 
Chief,  Program  Specialist  or  Property 
Management  Specialist  on  the  State 
Office  staff;  except  the  authority  to 
approve  or  disapprove  foreclosure  as 
outlined  in  S  1955.15(a)(2)  of  this  subpart 
may  not  be  redelegated.  However,  a 
duly-designated  Acting  State  Director 
may  approve  or  disapprove  foreclosure. 

(c)  The  District  Director  is  authorized 
to  redelegate,  in  writing,  any  authority 
delegated  to  the  District  Director  in  this 
subpart  to  an  Assistant  District  Director 
or  District  Loan  Specialist  determined 
by  the  District  Director  to  be  qualified; 
except  the  authority  to  approve  or 
disapprove  foreclosure  as  outlined  in 

§  1955.15(a)(1)  of  this  subpart  may  not 
be  redelegated.  However,  a  duly 
designated  Acting  District  Director  may 
approve  or  disapprove  foreclosure. 
Authority  of  District  Directors  in  this 
subpart  applies  to  Area  Loan  Specialists 
in  Alaska  and  the  Director  for  the 
Western  Pacific  Territories. 

(d)  The  County  Supervisor  is 
authorized  to  redelegate,  in  writing,  any 
authority  delegated  to  the  County 
Supervisor  in  this  subpart  to  an 
Assistant  County  Supervisor,  GS-7,  or 
above,  determined  by  the  County 
Supervisor  to  be  qualified.  Authority  of 
County  Supervisors  in  this  subpart 
applies  to  Area  Loan  Specialists  in 
Alaska  and  Area  Supervisors  in  the 
Western  Pacific  Territories  and 
American  Samoa. 

(e)  The  monetary  limitations  on 
acceptance  of  voluntary  conveyance  as 
provided  in  §  ig55.10(a)  of  this  subpart 
mafy  not  be  redelegated  from  a  higher- 
level  official  to  a  lower  level  official. 


11.  In  §  1955.5,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  1955.5    General  actions. 

***** 

(d)  Payment  of  costs.  Costs  related  to 
liquidation  of  a  loan  or  acquisition  of 
property  will  be  paid  by  preparation  of 
Standard  Form  1034,  "Public  Voucher 
For  Purchases  and  Services  Other  Than 
Personal,"  Standard  Form  1143, 
"Advertising  Order,"  or  Form  AD  838, 
"Purchase  Order,"  and  submission  of 
Form  FmHA  2024-1,  "Miscellaneous 
Payment  System,"  or  Form  FmHA  838B, 
"Invoice — Receipt  Certification,"  as 
appropriate,  according  to  FmHA 
Instruction  2024-P  (available  in  any 
FmHA  office)  and  the  respective  Forms 
Manual  Insert  (FMI)  as  either  a 
recoverable  or  nonrecoverable  cost  as 
defined  in  §  1955.53  of  this  subpart. 

12.  In  §  1955.10,  paragraphs  (a)(1), 
(a)(2)(iii).  (d)(3),  (d)(7).  (e).  the 
introductory  text  of  paragraph  (0(1)-  the 
first  sentence  after  the  indented  text  in 
the  introductory  text  of  paragraph  (f)(2), 
paragraph  (h)(1)  are  revised,  paragraphs 
(h)(5)  and  (h)(6)  are  renumbered  as 
paragraphs  (h)(6)  and  (h)(7)  respectively 
and  a  new  paragraph  (h)(5)  is  added  to 
read  as  follows: 

§  1 955. 10    Voluntary  conveyance  of  real 
property  by  the  borrower  to  ttie 
Government 


(ij  Loons  to  individuols. 

(i)  SFH  loans.  The  County  Supervisor 
is  authorized  to  accept  voluntary 
conveyances  regardless  of  amount  of 
indebtedness. 

(ii)  FP  loans.  The  County  Supervisor  is 
authorized  to  accept  voluntary 
conveyance  of  property  secured  by 
Farmer  Program  loans  if  the  total 
indebtedness Ipgainst  the  property 
including  prior  and  junior  liens,  does  not 
exceed  his/her  approval  authority  for 
the  type  of  loan  (or  combination  of 
types)  involved.  Loan  approval 
authorities  are  outlined  in  Exhibits  A 
through  E  oi  FmHA  Instruction  1901-A 
(available  in  any  FmHA  office).  The 
State  Director  is  authorized  to  approve 
voluntary  conveyances  regardless  of 
amount  of  indebtedness. 
***** 

(2)  *   *   * 

(iii)  Offers  to  convey  property 
.=.^securing  loans  other  than  those  outlined 
in  paragraphs  (a)(2](i)  and  (ii)  of  this 
section  will  be  submitted  to  the 
Administrator  for  approval  prior  to 
acceptance  of  the  conveyance  offer. 
Submissions  will  include  the  case  file; 
OCC's  opinion  on  settling  any  other 
liens  involved:  a  statement  of  essential 


facts:  and  recommendations  of  the  State 
Director  and  Program  Chief. 
Submissions  are  to  be  addressed  to  the 
Administrator.  ATTN:  (appropriate 
program  division.)  j 

•        «        *        *        • 

(d)  *  *  •  ' 

(3)  A  current  financial  statement 
containing  information  similar  to  that 
required  to  complete  Forms  FmHA  410- 
1.  "Application  for  FmHA  Services;"  or 
FmHA  1930-1  or  FmHA  442-3,  "Balance 
Sheet,"  and  information  on  present 
income  and  potential  earning  ability. 
Exception:  A  financial  statement  is  not 
required  from  a  borrower  who  is 
indebted  for  an  SFH  loan(s)  only  and 
will  be  released  from  liability. 

***** 

(7)  The  borrower  may  be  required  to 
provide  a  title  insurance  policy  or  a  final 
title  opinion  from  a  designated  attorney 
when  the  State  Director  determines  it  is 
necessary  to  protect  the  Government's 
interest.  Such  title  insurance  policy  or 
final  title  opinion  will  show  title  vested 
to  the  Government  subject  only  to 
exceptions  and  liens  approved  by  the 

County  Supervisor. 

***** 

(e)  Appraisal  of  property.  IKz  soon  as 
practicable  after  an  offer  of  voluntary 
conveyance,  but  before  acceptance  by 
FmHA,  an  appraisal  of  the  property  will 
be  made  to  establish  the  market  value  of 
the  property  in  its  existing  condition  if 
an  appraisal  reflecting  current  market 
value  is  not  part  of  the  file.  If  a  qualified 
FmHA  appraiser  is  not  available  to 
appraise  property  securing  a  loan  other 
than  MFH,  the  State  Director  may 
obtain  an  appraisal  from  a  qualified 
appraiser  outside  FmHA  in  accordance 
with  FmHA  Instruction  2024-A 
(available  in  any  FmHA  office.)  For 
property  securing  MFH,  prior 
authorization  must  be  obtained  by  the 
Assistant  Administrator,  Housing,  to 
secure  an  appraisal  from  a  source 
outside  FmHA. 

(0*  *  * 

(1)  SFH  loans.  The  policy  is  to  accept 
an  offer  of  voluntary  conveyance  of 
property  securing  SFH  loans  in  full 
satisfaction  of  the  debt  regardless  of 
market  value  of  the  property  if  the 
County  Supervisor  determines  the 
borrower  has  cooperated  in  good  faith, 
satisfactorily  maintained  the  property 
and  otherwise  fulfilled  the  covenants  of 
the  loan  to  the  best  of  the  borrower's 
ability.  If  the  County  Supervisor  cannot 
make  these  determinations 
affirmatively,  the  offer  for  full 
satisfaction  of  the  debt  will  not  be 
accepted  unless  the  value  of  the 
property  is  at  lea^l  equal  to  the  debt. 
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However,  the  borrower  may  make  a 
new  offer  for  a  credit  equal  to  the  value 
of  the  property  as  determined  by  FmHA. 
less  prior  liens,  if  any.  The  conveyance 
will  be  processed  as  follows: 

•  *        *        •        • 

(2)  •    *   • 

If  the  County  Committee  does  not 
recommend  release  from  liability,  the 
borrower  must  be  informed  that  the 
indebtedness  cannot  be  satisfied  but  a 
credit  can  be  given  equal  to  the  market 
value,  less  prior  liens  (if  any),  and  the 
borrower  will  determine  if  he/she 
wishes  to  make  a  new  offer  on  that 
basis.  *  *  * 

•  *         *        •         * 

(h)  *  •  • 

(1)  When  the  FmHA  account  is 
satisfied,  the  note{s)  will  be  stamped 
"Satisfjed  by  Surrender  of  Security  and 
Borrower  Released  from  Liability,"  and 
the  statement  must  be  signed  by  the 
servicing  official. 
«         *         *         *         * 

(5)  When  the  FmHA  account  is  not 
satisfied  and  the  borrower  not  released 
from  liability,  the  account  balance,  after 
deducting  the  "asis"  market  value  and 
prior  liens,  if  any,  will  be  accelerated 
utilizing  Exhibit  F  of  this  subpart 
(available  in  any  FmHA  office.) 

•  •         •         *         * 

13.  In  §  1955.11,  the  first  sentence  of 
paragraph  (b)(1)  is  revised  to  read  as 
follows: 

§  1955.1 1    Conveyance  of  property  to 
FmHA  by  trustee  in  bankruptcy. 

(b)  -  •  - 

(1)  FmHA  may  pay  any  necessarj'  and 
proper  fees  approved  by  the  bankruptcy 
court  in  connection  with  the 
conveyance.  *  *  * 
***** 

14.  In  §1955.15,  paragraph  (a)(2)(i)  is 
revised,  {b)(3)  is  added,  (d)(4)  is  revised, 
the  fourth  sentence  of  (e)(2)  is  revised, 
(f)(3)  is  revised,  and  the  following  two 
sentences  are  added  to  (f)(5)  to  read  as 
follows: 

§  1955.15    Foreclosure  by  the  Government 
of  loans  secured  by  real  estate. 

(a)  Authority. 

(2)  —  • 

(i)  The  State  Director  or  District 
Director  is  authorized  to  approve  or 
disapprove  foreclosure  of  MFH  loans 
when  the  amount  of  the  FmHA  secured 
debt  does  not  exceed  their  respective 
loan  approval  authority.  The  State 
Director  is  authorized  to  approve  or 
disapprove  foreclosure  of  I&D,  Shift-In- 
Land-Use  (Grazing  Association),  loans 
to  Indian  Tribes  and  Tribal 


Corporations,  and  EOC  loans,  regardless 
of  the  amount  of  debt. 

(b)  •  *  * 

(3)  Historic  preservation.  If  it  is  likely 
that  FmHA  will  acquire  title  to  the 
property  as  a  result  of  the  foreclosure, 
and  the  8tructure(s)  on  the  property  will 
be  in  excess  of  50  years  old  at  the  time 
of  acquisition  or  meet  any  of  the  other 
criteria  contained  in  §  1955.137(b)  of 
Subpart  C  of  Part  1955  of  this  chapter, 
steps  should  be  initiated  to  meet  the 
requirements  of  the  National  Historic 
Preservation  Act  as  outlined  in 

§  1955.137(b).  Formal  steps  should  not 
be  initiated  until  the  conclusion  of  all 
appeals,  however,  any  such 
docurtientation  required  may  be 
completed  when  the  problem  case  report 
is  prepared.  This  action  should  eliminate 
delayk  in  selling  the  property  after 
acquisition. 

* 

(d) 

(4)  Statement  of  account.  If  a 
statement  of  account  is  required  for 
foreclosure  proceedings.  Form  FmHA 
451-10,  "Request  for  Statement  of 
Account,"  will  be  processed  in 
accordance  with  the  FMI.  When  an 
official  statement  of  account  is  not 
required,  account  balances  and 
recapture  information  may  be  obtained 
from  the  field  office  terminal. 
***** 

(e)  *  *  * 

(2)  *  *  *  At  the  time  indicated  by 
OGC  in  the  foreclosure  instructions. 
Form  FmHA  1951-6,  "Borrower  Account 
Description  Flag,"  will  b^  processed  in 
accordance  with  the  FMI. 

(f)  *  *  * 

(3)  Notice  of  judgment.  In  states  with 
judicial  foreclosure,  as  soon  as  the 
foreclosure  judgment  is  obtained,  Form 
FmHA  1962-20,  "Notice  of  Judgment," 
will  be  processed  in  accordance  with 
the  FMI.  This  will  establish  a  judgment 
account  to  accrue  interest  at  the  rate 
stated  in  the  judgment  order  so  that  an 
accurate  account  balance  can  be 
obtained  for  calculating  the 
Government's  foreclosure  bid. 
***** 

(5)  *  *  *  Except  for  MFH  properties, 
if  an  FmHA  appraiser  is  not  available, 
the  State  Director  may  authorize  an 
appraisal  to  be  obtained  by  contract 
from  a  source  outside  FmHA  in 
accordance  with  FmHA 
2024-A  (available  in  any  1 
For  MFH  properties,  prior  app? 
the  Assistant  Administrator,  Hou^ 
necessary  to  procure  an  outside 
appraisal. 


15.  In  §  1955.18,  the  first  sentence  of 
paragraph  (a)  is  revised,  the 
introductory  text  of  paragraph  (b)  and 
paragraph  (c),  and  paragraph  (d)  are 
revised  as  follows: 

§  1955.18    Actions  required  after 
acquisition  of  property. 

(a)  Reporting  acquisition.  When  real 
or  chattel  property  is  acquired  by  the 
Government,  the  servicing  official  will 
process  Form  FmHA  1955-3,  "Advice  of 
Property  Acquired,"  and  Form  FmHA 
1955-3A,  "Acquired  Property- 
Maintenance,"  or  Form  FmHA  1965-19, 
"Multiple  Family  Housing  Advice  of 
Mortgaged  Real  Estate  Acquired,"  and 
Form  FmHA  1944-55,  "Multiple  Family 
Housing  Transfer  of  Rental  Assistance," 
(if  the  project  has  had  rental  assistance 
units)  according  to  the  FMI  immediately 
after  a  voluntary  conveyance  is  closed, 
a  foreclosure  sale  is  completed,  or 
property  is  acquired  by  any  other 
means.  *  *  * 
***** 

(b)  Existing  lease.  If  property  acquired 
by  FmHA  is  under  an  existing  written 
lease,  a  copy  of  the  lease  will  be  placed 
in  the  case  file.  Any  oral  lease  will  be 
reduced  to  writing  on  Form  FmHA  1955- 
20,  "Lease  of  Real  Property."  A  lease 
account  will  be  established  in  the 
Finance  Office  records.  If  an  existing 
lease  is  terminated  by  foreclosure,  a 
new  lease  may  be  considered  pursuant 
to  §  1955.66  of  Subpart  B  of  Part  1955  of 
this  chapter,  except  for  MFH  property 
for  which  leasing  as  a  project  is 
generally  not  authorized. 

*  «  *  «  * 

(c)  Existing  management  agreement. 
For  MFH  and  C&BP,  if  a  property  is 
being  managed  on  behalf  of  the 
borrower  prior  to  acquisition,  the  State 
Director  will  request  the  assistance  of 
the  National  Office  in  determining  if  the 
agreement  should  be  canceled  or 
extended.  In  any  event,  management 
services  should  be  obtained  as  soon  as 
possible  in  accordance  with  1 1955.65  of 
Subpart  B  of  Part  1955  of  this  chapter. 
***** 

(d)  Inventory  account.  The  Finance 
^Ofm^will  establish  an  inventory 
Wg^oum  under  the  Property  ID  Number 
assigned.  The  value  of  the  property 
entered  into  the  inventory  account  will 

the  market  value  as  of  the  date 
ired  (less  outstanding  liens  if  the 
erty  was  acquired  subject  to  any 
)• 

•  «  •  * 

16.  In  §  1955.20,  paragraph  (d)  is 
revised  to  read  as  follows: 
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§  1955.20    Acquisition  of  chattei  property. 

***** 

(d)  Appraising  chattel  property.  Prior 
to  the  sale,  the  servicing  official  will 
appraise  chattel  property  using  Form 
FmHA  440-21,  "Appraisal  of  Chattel 
Property."  If  a  qualified  appraiser  is  not 
available  to  appraise  chattel  property, 
the  State  Director  may  obtain  an 
appraisal  from  a  qualified  source 
outside  FmHA  by  contract  in 
accordance  with  FmHA  Instruction 
2024-A  (available  in  any  FmHA  office.) 


Subpart  B — Management  of  Property 

17.  Section  1955.53  is  revised  by 
removing  all  paragraph  designations, 
revising  the  definitions  of  "Contracting 
Officer,"  "Suitable  property"  and 
"Surplus  property,"  removing  the 
definition  of  "Unsuitable  property"  and 
adding  in  alphabetical  order  definitions 
of  "Nonprogram  (NP)  property"  and 
"Program  property"  to  read  as  follows: 

§  1955.53    Definitions. 

***** 

Contracting  Officer  (CO).  CO  means  a 
person  with  the  authority  to  enter  into, 
administer,  and/or  terminate  contracts 
and  make  related  determinations  and 
findings.  The  term  includes  authorized 
representatives  of  the  CO  acting  within 
the  limits  of  their  authority  as  delegated 
by  the  CO. 
***** 

Nonprogram  (NP)  property.  SFH  and 
MFH  property  acquired  pursuant  to  the 
Housing  Act  of  1949,  as  amended,  that 
cannot  be  used  by  a  borrower  to 
effectively  carry  out  the  objectives  of 
the  respective  loan  program;  for 
example,  a  dwelling  that  cannot  be 
feasibly  repaired  to  meet  the  FmHA 
requirements  for  existing  housing  as 
described  in  Subpart  A  of  Part  1944  of 
this  chapter.  It  may  contain  a  structure 
which  would  meet  program  standards, 
however,  is  so  remotely  located  it  would 
not  serve  as  an  adequate  residential  unit 
or  be  an  older  house  which  is 
excessively  expensive  to  heat  and/or 
maintain  for  a  very-low  or  low-income 
homeowner. 
***** 

Program  property.  SFH  and  MFH 
inventory  property  that  can  be  used  to 
effectively  carry  out  the  objectives  of 
their  respective  loan  programs  with 
financing  through  that  program. 
Inventory  property  located  in  an  area 
where  the  designation  has  been  changed 
from  rural  to  nonrural  will  be  considered 
as  if  it  were  still  in  a  rural  area. 
***** 

Suitable  property.  Property,  other  than 
SFH  or  MFH,  that  could  be  used  to  carry 


out  the  objectives  of  an  FmHA  loan 
program  with  financing  provided 
through  that  program. 

Surplus  property.  Real  or  chattel 
property  acquired  pursuant  to  the 
CONACT  and  other  Acts  authorizing 
agricultural  lending  as  contained  in  the 
definition  of  "CONACT  or  CONACT 
PROPERTY"  of  this  section  that  is  not 
suitable  for  sale  to  eligible  applicants.  It 
also  includes  suitable  CONACT 
property  which  is  not  sold  within  3 
years  after  acquisition. 

*  *  •  *  e 

18.  Section  1955.54  is  revised  to  read 
as  follows: 

§  1955.54    Redelegation  of  authority. 

Authorities  will  be  redelegafed  to  the 
extent  possible,  consistent  with  program 
'bbjectives  and  available  resources. 

(a)  Any  authority  in  this  subpart 
which  is  specifically  provided  to  the 
Administrator  or  to  an  Assistant 
Administrator  may  only  be  delegated  to 
a  State  Director.  The  State  Director 
cannot  redelegate  such  authority. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  State  Director 
may  redelegate,  in  writing,  any  authority 
delegated  to  the  State  Director  in  this 
subpart,  unless  specifically  excluded,  to 
a  Program  Chief,  Program  Specialist,  or 
Property  Management  Specialist  on  the 
Stale  Office  staff. 

(c)  The  District  Director  may 
redelegate,  in  writing,  any  authority 
delegated  to  the  District  Director  in  this 
subpart  to  an  Assistant  District  Director 
or  District  Loan  Specialist.  Authority  of 
District  Directors  in  this  subpart  applies 
to  Area  Loan  Specialists  in  Alaska  and 
the  Director  for  the  Western  Pacific 
Territories. 

(d)  The  County  Supervisor  may 
redelegate,  in  writing,  any  authority 
delegated  to  the  County  Supervisor  in 
this  subpart  to  an  Assistant  County 
Supervisor,  GS-7  or  above,  who  is 
determined  by  the  County  Supervisor  to 
be  qualified.  Authority  of  County 
Supervisors  in  this  subpart  applies  to 
Area  Loan  Specialists  in  Alaska,  Island 
Directors  in  Hawaii,  the  Director  for  the 
Western  Pacific  Territories,  and  Area 
Supervisors  in  the  Western  Pacific 
Territories  and  American  Samoa. 

19.  In  §  1955.55,  paragraph  (b)(2)(iii)  is 
revised,  paragraph  (d]  is  revised  and 
redesignated  as  paragraph  (e),  and  a  .- 
new  paragraph  [d]  is  added  to  read  as 
follows: 

§  1955.55    Taking  abandoned  reai  or 
chattei  property  into  custody  and  related 
actions. 

***** 

(b)  *  *  * 
(2)  *  *  * 


(iii)  Costs  incurred  in  connection  with 
procurement  of  such  things  as 
management  services  will  be  handled  in 
accordance  with  FmHA  Instruction 
2024-A  (available  in  any  FmHA  office].   - 
***** 

(d)  Emergency  advances  where 
liquidation  is  pending.  Although  security 
property  may  not  be  defined  as 
abandoned  in  accordance  with 
paragraph  (a)  of  this  section,  if  the 
borrower  is  not  occupying  the  property 
and  refuses  or  is  unable  to  protect  the 
security  property,  the  servicing  official 
is  authorized  to  make  expenditures 
necessary  to  protect  the  Government's 
interest.  This  would  include,  but  is  not 
limited  to,  securing  or  winterizing  the 
property  or  making  emergency  repairs  to 
prevent  deterioration.  Expenditures  will 
be  handled  in  accordance  with 
paragraph  (e)  of  this  section.  Situations 
where  this  authority  may  be  used 
include,  but  are  not  limited  to,  where  a 
borrower  has  a  sale  pending  or  when  a 
voluntary  conveyance  is  in  process. 

(e)  Income  and  costs.  Income  received 
from  the  property  will  be  handled  in 
accordance  with  FmHA  Instruction 
1951-B  (available  in  any  FmHA  office)  ■ 
and  applied  to  the  borrower's  account 
as  an  extra  payment.  Expenditures  will 
be  charged  to  the  borrower's  account  as 
a  recoverable  cost.  Costs  will  be  paid  by 
preparing  Standard  Form  1034,  "Public 
Voucher  for  Purchases  and  Services 
Other  Than  Personal,"  and  processing 
Form  FmHA  2024-1,  "Miscellaneous 
Payment  System,"  or  Form  AD  838, 
"Purchase  Order"  and  processing  Form 
FmHA  838B,  "Invoice-Payment 
Certification,"  as  appropriate,  according 
to  FmHA  Instruction  2024-A  (available 
in  any  FmHA  office)  and  the  respective 
FMI's. 

20.  Section  1955.57  is  added  to  read  as 
follows: 

§  1955.57    Real  property  containing 
underground  storage  tanlts. 

Within  30  days  of  acquisition  of  real 
property  into  inventory,  FmHA  must 
report  certain  underground  storage 
tanks  to  the  State  agency  identified  by 
the  Environmental  Protection  Agency 
(EPA)  to  receive  such  reports. 
Notification  will  be  accomplished  by 
completing  an  appropriate  EPA  or 
alternate  State  form,  if  approved  by 
EPA.  A  State  Supplement  will  be  issued 
providing  the  appropriate  forms  required 
by  EPA  and  instructions  on  processing 
same. 

(a)  Underground  storage  tanks  which 
meet  the  following  criteria  must  be 
reported: 

(1)  It  is  a  tank,  or  combination  of 
tanks  (including  pipes  which  are 
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connected  thereto)  the  volume  of  which 
is  fen  percent  or  more  beneath  the 
surface  of  the  ground,  including  the 
volume  of  the  underground  pipes;  and 

(2)  If  is  not  exempt  from  the  reporting 
requirements  as  outlined  in  paragraph 
(b)  of  this  section:  and 

(3)  The  tank  contains  petroleum  or 
substances  defined  as  hazardous  under 
section  101(14)  of  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act,  42  U.S.C.  9601.  The 
State  Environmental  Coordinator  should 
be  consulted  whenever  there  is  a 
question  regarding  the  presence  of  a 
regulated  substance;  or 

(4)  The  tank  contained  a  regulated 
substance,  was  taken  out  of  operation 
by  FmHA  since  January  1, 1974,  and 
remains  in  the  ground.  Extensive 
research  of  records  of  inventory 
property  sold  before  the  effective  date  of 
this  section  is  not  required. 

(b)  The  following  underground  storage 
tanks  are  exempt  from  the  EPA 
reporting  requirements: 

(1)  Farm  or  residential  tanks  of  1,100 
gallons  or  less  capacity  used  for  storing 
motor  fuel  for  noncommercial  purposes; 

(2)  Tanks  used  for  storing  heating  oil 
for  consumptive  use  on  the  premises 
where  stored;  = 

(3)  Septic  tanks; 

(4)  Pipeline  facilities  (including 
gathering  lines)  regulated  under: 

(i)  The  Natural  Gas  Pipeline  Safety 
Act  of  1968; 

(ii)  The  Hazardous  Liquid  Pipeline 
Safety  Act  of  1979;  or 

(iii)  For  an  intrastate  pipeline  facility, 
regulated  under  State  laws  comparable 
to  the  provisions  of  law  referred  to  in 
paragraph  (b)(4)  (i)  or  (ii)  of  this  section; 

(5)  Surface  impoundments,  pits, 
ponds,  or  lagoons; 

(6)  Storm  water  or  wastewater 
collection  systems: 

(7)  Flow-fiirough  process  tanks;' 

(8)  Liquid  traps  or  associated 
gathering  lines  directly  related  to  oil  or 
gas  production  and  gathering  operations; 
or 

(9)  Storage  tanks  situated  in  an 
underground  area  (such  as  a  basement, 
cellar,  mineworking,  drift,  shaft,  or 
tunnel)  if  the  tank  is  situated  upon  or 
above  the  surface  of  the  floor. 

(c)  A  copy  of  each  report  filed  with 
the  designated  State  agency  will  be 
forwarded  to  and  maintained  in  the 
State  Office  by  program  area. 

(d)  Prospective  purchasers  of  FmHA 
inventory  property  with  a  reportable 
underground  storage  tank  will  be 
informed  of  the  reporting  requirement 
and  provided  with  a  copv  of  the  form 
filed  by  FmHA. 

(e|  In  a  State  which  has  promulgated 
additional  underground  storage  tank 


reporting  requirements,  FmHA  will 
comply  with  such  requirements  and  a* 
State  Supplement  will  be  issued  to 
provide  necessary  guidance. 

(f)  Regardless  of  whether  an 
underground  storage  tank  must  be 
reported  under  the  requirements  of  this 
section,  if  FmHA  personnel  detect  or 
believe  there  has  been  a  release  of 
petroleum  or  other  regulated  substance 
from  an  underground  storage  tank  on  an 
inventory  property,  the  incident  will  be 
reported  to  the  appropriate  State 
Agency,  the  State  Environmental 
Coordinator  and  appropriate  program 
chief.  These  parties  will  collectively 
inform  the  servicing  official  of  the 
appropriate  response  action. 

§  1955.63    [Amended] 

21.  In  §  1955.63,  paragraph  (c)  is 
amended  by  changing  the  terms 
"suitable"  and  "unsuitable"  to 
"program"  and  "nonprogram," 
respectively,  wherever  mentioned  in  the 
paragraph. 

§  1955.64    [Amended] 

22.  In  §  1955.64,  paragraph  (a)(1)  is 
amended  by  changing  the  term 
"Unsuitable"  to  "Nonprogram"  in  the 
fourth  sentence. 

23.  In  §  1955.65,  paragraph  (c)(4)  is 
revised  as  follows: 

§  1955.65    Management  of  inventory  and/ 
or  custodial  reai  property. 

*****  N^ 

(C)  *    *    * 

(4)  Costs.  Costs  incurred  with  the 
management  of  property  will  be  paid 
according  to  FmHA  Instruction  2024-P 
(available  in  any  FmHA  office)  by 
completion  of  Form  AD  838  or  SF  1034 
and  processing  Forms  FmHA  2024-1  or 
FmHA  838B,  as  appropriate,  in 
accordance  with  the  respective  FMI's. 
For  management  of  custodial  property, 
costs  will  be  charged  to  the  borrower's 
account  as  recoverable;  and  for 
management  of  inventory  property  as 
nonrecoverable.  Except  for  management 
fees,  costs  of  managing  MFH  inventory 
property  when  tenants  are  still  in 
residence  will  be  paid  to  the  extent 
possible  with  rental  income. 
Management  fees  will  be  paid  to  the 
manager  by  use  of  SF  1034  or  AD  838 
and  processing  Forms  FmHA  2024-1  or 
FmHA  838B,  as  appropriate,  according 

to  the  respective  FMI's. 

***** 

24.  In  §  1955.66,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1955.66    Lease  of  real  property. 

•  •  *  *  • 

(b)  Selection  of  lessees  for  other  than 
farm  property.  When  the  property  to  be 


leased  is  residential,  a  special  effort  will 
be  made  to  reach  prospective  lessees 
who  might  not  otherwise  apply  because 
of  existing  community  patterns.  A  lessee 
will  be  selected  considering  the 
potential  as  a  program  applicant  for 
purchase  of  the  property  (if  the  property 
is  suited  for  program  purposes)  and 
ability  to  preserve  the  property.  The 
leasing  official  may  require  verification 
of  income  and/or  a  credit  report  (to  be 
paid  for  by  the  prospective  lessee)  as 
he/she  deems  necessary  to  assure 
payment  ability  and  creditworthiness  of 
the  prospective  lessee. 
***** 

25.  In  §  1955.68.  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§  1955.68    Payment  of  taxes. 

***** 

(a)  Suitable  or  program  property. 
When  property  is  suited  for  program 
purposes,  the  servicing  official  will 
prepare  SF  1034  and  process  Form 
FmHA  2024-1  for  payment  of  taxes 
when  due,  charging  them  as 
nonrecoverable  costs  to  the  inventory 
account.  If  property  was  acquired 
subject  to  a  prior  lien,  the  prior 
'  lienholder  will  be  contacted  before 
submitting  a  voucher  to  see  if  that 
lienholder  will  pay  the  taxes. 
•        *        «        •        * 

(c)  Nonprogram  (NP)  housing 
property.  When  property  is  classified  as 
NP  and  the  value  is  limited  to  the  extent 
that  taxes  which  accrue  before  disposal 
may  exceed  the  value  of  the  property, 
payment  of  taxes  will  be  deferred  until 
the  property  is  sold.  If  the  taxing 
authority  schedules  a  tax  sale  before 
FmHA  can  sell  the  property,  the  value 
will  be  weighed  against  the  taxes  and 
the  decision  made  whether  to  pay  the 
taxes  and  continue  sales  efforts  or  to  let 
the  property  go  for  the  delinquent  taxes. 
The  decision  made  should  be  that  which 
rs  in  the  Government's  best  financial 
interest. 

Subpart  C— Disposal  of  Inventory 
Property 

26.  Section  1955.102  is  revised  to  read 

as  follows: 

§1955.102    Policy. 

Sales  efforts  will  be  initiated  as  soon 
as  property  is  acquired  in  order  to  effect 
sale  at  the  earliest  practicable  time. 
When  a  property  is  of  a  nature  that  it 
will  enable  a  qualified  applicant  for  one 
of  Farmers  Home  Administration's 
(FmHA's)  loan  programs  to  meet  the 
objectives  of  the  loan  program, 
pj-eference  will  be  given  to  program 
applicants.  Sales  are  authorized  for 
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program  purposes  which  differ  from  the 
purposes  of  the  loan  the  property 
formerly  secured,  and  property  which 
secured  more  than  one  type  loan  may  be 
sold  under  the  program  most 
appropriate  for  the  specific  property  and 
community  needs  as  long  as  the  price  is 
not  diminished.  Examples  are:  A 
dwelling  which  secured  an  Emergency 
loan  may  be  sold  as  a  Single-Family 
Housing  (SFH)  unit  if  suited  for  that 
program;  detached  Labor  Housing  or 
Rural  Rental  Housing  units  may  be  sold 
as  SFH  units;  a  farm  which  secured  both 
Farm  Ownership,  Emergency  and/or 
Labor  Housing  loans  may  be  sold  under 
the  Farm  Ownership  program;  or  SFH 
units  may  be  sold  as  a  Rural  Rental 
Housing  project.  All  such  properties  and 
applicants  must  meet  the  requirements 
for  the  loan  program  under  which  the 
sale  is  proposed. 

27.  Section  1955.103  is  revised  by 
removing  all  paragraph  designations, 
revising  the  definitions  of  "Decent,  safe 
and  sanitary  housing  (DSS),"  "Eligible 
terms,"  "Ineligible  terms,"  "Regular 
PmHA  sale,"  "Suitable  property,"  and 
"Surplus  property,"  removing  the 
definition  of  "Unsuitable  property,"  and 
adding  in  alphabetical  order  definitions 
of  "Nonprogram  (NP)  property," 
"Nonprogram  (NP)  terms,"  "Program 
property,"  "Program  terms,"  and 
"Servicing  official,"  to  read  as  follows: 

§1955.103    Definitions. 

***** 

Decent,  safe  and  sanitary  (DSS) 
housing.  Standards  required  for  the  sale 
of  Government  acquired  SFH,  MFH  and 
LH  structures  acquired  pursuant  to  the 
Housing  Act  of  1949,  as  amended.  "DSS" 
housing  unit(s)  are  structures  which  ■ 
meet  the  requirements  of  FmHA  as 
described  in  Subpart  A  of  Part  1924  of 
this  chapter  for  existing  constrtiction  or 
if  not  meeting  the  requirements: 

(1)  Are  structurally  sound  ar^ 
habitable, 

(2)  Have  a  potable  water  supply, 

(3)  Have  functionally  adequate,  safe 
and  operable  heating,  plumbing, 
electrical  and  sewage  disposal  systems, 

(4)  Meet  the  Thermal  Perforijnance 
Standards  as  outlined  in  Exhiljit  D  of 
Subpart  A  of  Part  1924  of  this  chapter, 
and 

(5]  Are  safe;  that  is,  a  hazard  does  not 
exist  that  would  endanger  the  safety  of 
dwelling  occupants. 

Eligible  terms.  Credit  terms,  for  other 
than  SFH  or  MFH  property  sales, 
prescribed  in  FmHA  program 
regulations  for  its  various  loan 
programs;  available  only  to  persons/ 
entities  meeting  eligibility  requirements 
set  forth  for  the  respective  loan  program. 


For  SFH  and  MFH  properties,  see  the 
definition  of  "Program  terms." 

Ineligible  terms.  Credit  terms,  for 
other  than  SFH  or  MFH  property  sales, 
offered  for  the  convenience  of  the 
Government  to  facilitate  sales;  more 
stringent  than  terms  offered  under 
FmHA's  loan  programs.  Applicable  ^ 

when  the  purchaser  does  not  meet  ; 

program  eligibility  requirements  or  \ 

when  the  property  is  classified  as  1 

surplus.  Loans  made  on  ineligible  terms 
are  classified  as  Nonprogram  (NP)  loans 
and  are  serviced  accordingly.  For  SFH 
and  MFH  properties,  see  the  definition 
of  "Nonprogram  (NP)  terms." 
***** 

Nonprogram  (NP)  property.  SFH  and 
MFH  property  acquired  pursuant  to  the 
Housing  Act  of  1949,  as  amended,  that 
cannot  be  used  by  a  borrower  to 
effectively  carry  out  the  objectives  of 
the  respective  loan  program;  for 
example,  a  dwelling  that  cannot  be 
feasibly  repaired  to  meet  the  FmHA 
requirements  for  existing  housing  as 
described  in  Subpart  A  of  Part  1944  of 
this  chapter.  It  may  contain  a  structure 
which  would  meet  program  standards, 
however  is  so  remotely  located  it  would 
dot  serve  as  an  adequate  residential  unit 
or  be  an  older  house  which  is 
excessively  expensive  to  heat  and/or 
maintain  for  a  very-low  or  low-income 
homeowner. 

Nonprogram  (NP)  terms.  Credit  terms 
for  SFH  or  MFH  property  sales,  offered 
for  the  convenience  of  the  Government 
to  facilitate  sales;  more  stringent  than 
terms  offered  under  FmHA's  loan 
programs.  Applicable  when  the 
purchaser  does  not  meet  program 
eligibility  requirements  or  when  the 
property  is  classified  as  nonprogram 
(NP).  Loans  made  on  NP  terms  are 
classified  as  NP  loans  and  are  serviced 
accordingly.  For  property  other  than 
SFH  and  MFH,  see  the  definition  of 
"Ineligible  terms." 
***** 

Program  property.  SFH  and  MFH 
inventory  property  that  can  be  used  to 
effectively  carry  out  the  objectives  of 
their  respective  loan  programs  with 
financing  through  that  program. 
Inventory  property  located  in  an  area 
where  the  designation  has  been  changed 
from  rural  to  nonrural  will  be  considered 
as  if  it  were  still  in  a  rural  area. 

Program  terms.  Credit  terms  for  SFH 
or  MFH  property  sales,  prescribed  in 
FmHA  program  regulations  for  its 
various  loan  programs;  available  only  to 
persons/entities  meeting  eligibility 
requirements  set  forth  for  the  respective 
loan  program.  For  property  sales  other 
than  SFH  and  MFH,  see  the  definition  of 
"Eligible  terms." 


Regular  sale.  Sale  by  FmHA 
employees  or  real  estate  brokers  other 
than  by  sealed  bid,  auction  or 
negotiajtion. 

•        *  I      *        «        ♦ 

Servicing  official.  For  loans  to 
individuals,  as  defined  in  §  1955.53  of 
Subpart )B  of  Part  1955  of  this  chapter, 
the  servicing  official  is  the  County 
Supervisor.  For  all  other  loans, 
excluding  insured  B&I,  the  servicing 
official  is  the  District  Director.  For 
insured  B&I  loans,  the  servicing  official 
is  the  State  Director. 

Suitable  property.  Properly,  other 
than  SFH  or  MFH,  that  can  be  used  to 
carry  out  the  objectives  of  an  FmHA 
loan  program  with  financing  provided 
through  that  program. 

Surplus  property.  Real  or  chattel 
property  acquired  pursuant  to  the 
CONACT  and  other  Acts  authorizing 
agricultural  lending  as  contained  in  the 
definition  of  "CONACT  or  CONACT 
PROPERTY"  of  this  section  that  is  not 
suitable  for  sale  to  eligible  applicants.  It 
also  includes  suitable  CONACT 
property  which  is  not  sold  within  3 
years  after  acquisition. 
***** 

28.  Section  1955.104  is  revised  to  read 
as  follows:  j 

§  1955.104    Authorities  and         \, 
responsibilities. 

(a)  Redelegation  of  authority.  FmHA 
officials  will  redelegate  authorities  to 
the  maximum  extent  possible,  consistent 
with  program  objectives  and  available 
resources. 

(1)  Any  authority  in  this  subpart 
which  is  specifically  provided  to  the 
Administrator  or  to  an  Assistant 
Administrator  may  only  be  delegated  to 
a  State  Director.  The  State  Director 
cannot  redelegate  such  authority. 

(2)  Except  as  provided  in  paragraph 
(a)(1)  of  this  section,  the  State  Director 
may  redelegate,  in  writing,  any  authority 
delegated  to  the  State  Director  in  this 
subpart,  unless  specifically  excluded,  to 
a  Program  Chief,  Program  Specialist,  or 
Property  Management  Specialist  on  the 
State  Office  staff. 

(3)  The  District  Director  may 
redelegate,  in  writing,  any  authority 
delegated  to  the  District  Director  in  this 
subpart  to  an  Assistant  District  Director 
or  District  Loan  Specialist.  Authority  of 
District  Directors  in  this  subpart  applies 
to  Area  Loan  Specialists  in  Alaska  and 
the  Director  for  the  Western  Pacific 
Territories. 

(4)  The  County  Supervisor  may 
redelegate,  in  writing,  any  authority 
delegated  to  the  County  Supervisor  in 
this  subpart  to  an  Assistant  County 
Supervisor,  GS-7  or  above,  who  is 
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determined  by  the  County  Supcn'isor  to 
be  qualified.  Authority  of  County 
Supervisors  in  this  subpart  applies  to 
Area  Loan  Specialists  in  Alaska,  Island 
Directors  in  Hawaii,  the  Director  for  th6 
Western  Pacific  Territories,  and  Area 
Supervisors  in  the  Western  Pacific 
Territories  and  American  Samoa. 

(b)  Responsibility.  (1)  National  Office 
program  directors  are  responsible  for 
reviewing  and  providing  guidance  to 
State,  District  and  County  Offices  in 
disposing  of  inventory  property. 

t  (2)  The  State  Director  is  responsible 
for  establishing  an  effective  program 
and  insuring  compliance  with  FmHA 
regulations. 

(3)  District  Directors  are  responsible 
for  disposal  actions  for  programs  under 
their  supervision  and  for  monitoring 
County  Office  compliance  with  FmHA 
regulations  and  State  Supplements. 

(4)  County  Supervisors  are 
responsible  for  timely  disposal  of 
inventory  property  for  programs  under 
their  supervision. 

(c)  Bid  or  offer  acceptance.  The 
servicing  official  has  the  authority  to 
offer  for  sale,  accept  and/or  reject  bids 
or  offers  for  inventory  property 
regardless  of  amount.  Any  credit 
request,  however,  must  be  approved  by 
an  approval  ofHcial  within  his/her 
respective  loan  approval  authority  as 
outlined  in  the  applicable  Exhibits  of 
FmHA  Instruction  1901-A  (available  in 
any  FmHA  office). 

$1955.111    [Removed] 

S  1955.110    [Redesignated  as  §1955.111 
and  Reserved] 

29.  Section  1955.111  is  removed, 
S  1955.110  is  redesignated  as  §  1955.111, 
S  1955.110  is  reserved  for  future  use,  and 
§S  1955.111, 1955.112, 1955.113, 1955.114, 
1955.115, 1955.116, 1955.117, 1955.118. 
and  1955.119  are  revised  to  read  as 
follows: 

§1955.111    Sale  of  real  estate  that  secured 
RH  loans  (housing). 

Section  1955.112  through  1955.119  of 
this  subpart  pertain  to  real  property  that 
secured  loans  made  under  the  Housing 
Act  of  1949.  as  amended,  (RH  property). 
Property  which  secured  RH  loans  made 
under  section  502  or  504  of  the  Housing 
Act  of  1949,  as  amended,  is  referred  to 
as  SFH  property.  All  other  RH  property 
is  referred  to  as  MFH  property. 

§  1955.1 12    Method  of  sale  (housing). 

(a)  Sales  by  FmHA.  Sales  customarily 
will  be  made  by  FmHA  personnel  in 
accordance  with  §S  1955.114  and 
1955.115  of  this  subpart  (as  appropriate) 
when  staffing  and  workload  permit  and 
inventory  levels  do  not  exceed  those 
outlined  in  paragraph  (b)  of  this  section. 


Adequate  and  timely  advertising  in 
accordance  with  §  1955.148  of  this 
subpart  is  of  utmost  importance  when 
this  method  is  used.  No  earnest  money 
will  be  collected  in  connection  with 
sales  by  FmHA.  For  MFH,  this  method 
will  always  be  used  unless  another 
method  is  authorized  by  the  Assistant 
Administrator,  Housing. 

(b)  Real  estate  brokers.  The  County 
Office  will  utilize  the  services  of  real 
estate  brokers  for  regular  sales  when 
there  are  five  or  more  properties  in 
inventory  at  any  one  time  during  the 
calendar  year.  When  r6al  estate  brokers 
are  used,  first  consideration  will  be 
given  to  utilizing  such  services  under  an 
exclusive  broker  contract  as  provided 
for  in  §  1955.130  of  this  subpart.  Only 
when  it  is  determined  that  an  exclusive 
broker  contract  is  not  practicable,  will 
the  ser\  ices  of  real  estate  brokers  under 
an  open  listing  agreement  be  utilized. 
The  use  of  real  estate  brokers  in  offices 
having  less  than  five  properties  in 
inventory  at  any  one  time  during  the 
calendar  year  is  optional  provided 
staffing  and  workload  permit  diligent 

_  and  timely  sales  by  FmHA.  When 
broker  services  for  SFTi  are  utilized,  the 
FmHA  office  will  not  conduct  direct 
sales,  but  will  refer  inquiries  to  the 
broker  or  list  of  participating  brokers. 
However,  if  FmHA  has  been  approached 
by  a  potential  buyer  desiring  to 
purchase  a  specific  property  and  a  sales 
contract  has  been  accepted,  the  property 
will  not  be  listed  for  sale  with  real 
estate  brokers.  Earnest  money  held  by 
real  estate  brokers  will  be  used  to  pay 
the  purchaser's  closing  costs  v.'ith  any 
balance  of  the  costs  to  be  paid  by  the 
purchaser.  Any  required  earnest  money 
deposit  is  exclusive  of  any  required 
credit  report  fee.  Brokers  may  only  be 
used  for  MFH  with  authorization  of  the 
Assistant  Administrator,  Housing. 

(c)  Sealed  bid  or  auction.  The  use  of 
sealed  bids  or  auctions  is  an  effective 
method  by  which  to  sell  inventory 
property.  If  the  State  Director 
determines  that  NP  SFH  property  has 
been  given  adequate  market  exposure 
and  that  diligent  sales  efforts  have  not 
produced  buyers,  or  under  unusual 
circumstances  as  outlined  in 

S  1955.115(a)(1)  of  this  subpart,  he/she 
will  authorize  sale  by  ecaled  bid  or 
auction  unless  additional  sales  methods 
appear  more  prudent.  Program  SFH 
property  will  be  sold  by  regular  sale 
only,  unless  the  Assistant 
Adniinistrator,  I  lousing,  authorizes  sale 
by  sealed  bid  or  auction.  The  State 
Director  will  request  such  authorization 
when  all  reasonable  marketing  efforts 
fail  to  produce  buyers  and  the 
conditions  of  §  1955.114;a)(6)  of  this 
subpart  have  been  met.  The  case'file, 


including  documentation  of  all 
marketing  efforts,  will  be  forwarded  to 
the  Assistant  Administrator,  Housing, 
ATTN:  Single  Family  Housing  Servicing 
and  Property  Management  (SFH/SPM) 
Division,  to  request  authority  to  sell 
program  property  by  sealed  bid  or 
auction.  The  decision  to  utilize  a  sealed 
bid  or  auction  must  be  carefully  weighed 
when  the  property  is  located  in  a 
subdivision,  since  the  resultant  sale  may 
have  an  adverse  effect  on  surrounding 
property  values.  Detailed  guidance  for 
conducting  sealed  bid  sales  is  provided 
in  §  1955.147  of  this  subpart  and  for 
conducting  auction  sales  in  §§  1955.131 
and  1955.148  of  this  subpart. 

§  1 955. 1 1 3    Price  (housing). 

Real  property  will  be  offered  or  listed 
for  its  present  market  value,  as  adjusted 
by  any  administrative  price  reductions 
provided  for  in  this  section.  Market 
value  will  be  based  upon  the  condition 
of  the  property  at  the  time  it  is  made 
available  for  sale.  However,  when  a 
section  515  RRH  credit  sale  is  being 
made  to  a  nonprofit  organization  or 
public  body  to  utilize  former  single 
family  dwellings  as  a  rental  or 
cooperative  project  for  very-low-income 
residents,  the  price  will  be  the  lesser  of 
the  Govenunenfs  investment  or  market 
value,  less  administrative  price 
reductions,  if  any. 

(a)  SFH  price  reduction.  SFH  property 
will  be  appraised  at  any  time  additional 
market  data  indicates  this  action  is 
warranted.  If  SFH  inventory  has  not 
sold  after  being  actively  marketed,  the 
price  will  be  administratively  reduced. 
An  administrative  price  reduction  wilf 
be  made  without  charging  the  SFH 
appraisal.  For  ease  in  computing  dates 
for  administrative  price  reductions,  each 
month  is  assumed  to  have  thirty  days. 
The  following  schedule  of 
administrative  price  reductions  will  be 
followed: 

(1)  Prosram  property.  If  program 
property  has  not  sold  after  being 
actively  marketed  at  the  current 
appraised  value  for  at  least  45  days 
during  which  time  program  applicants 
have  exclusive  rights  to  purchase  the 
property,  plus  an  additional  30  days  to 
any  offeror,  the  price  will  be 
administratively  reduced  by  10  percent 
of  the  appraised  value.  During  the  first 
45  days  after  the  price  reduction,  the 
property  will  be  actively  marketed  with 
program  applicants  having  exclusive 
rights  to  purchase  the  property,  and  at 
the  expiration  of  this  45-day  period,  the 
property  may  be  sold  to  any  offeror.  If  at 
the  end  of  this  75-day  period  the 
property  remains  unsold,  a  second  price 
reduction  of  10  percent  of  the  appraised 
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value  will  be  made.  During  the  first  45 
days  after  the  second  price  reduction, 
the  property  will  be  actively  marketed 
with  program  applicants  having 
exclusive  rights  to  purchase  the 
property,  and  at  the  expiration  of  this 
45-day  period,  the  property  may  be  sold 
to  any  offeror.  If  the  property  does  not 
sell  within  75  days  of  the  second  price 
reduction,  further  guidance  is  provided 
in  S  1955.114(a)(6)  and  Exhibit  D 
(available  in  any  FmHA  office)  of  this 
subpart. 

(2)  Ncnprogram  (NP)  property.  If  NP 
property  has  not  been  sold  after  being 
actively  marketed  for  45  days,  the  price 
will  be  administratively  reduced  by  10 
percent  of  the  appraised  value.  If  the 
property  remains  unsold  after  an 
additional  45-day  period  of  active 
marketing,  one  further  price  reduction  of 
10  percent  of  the  appraised  value  will  be 
made.  If  the  property  does  not  sell 
within  45  days  of  the  second  price 
reduction,  further  guidance  is  provided 
in  §  1955.115(a)(1)  and  Exhibit  D 
(available  in  any  FmHA  office)  of  this 
subpart. 

(b)  MFH price  reduction.  For  multiple- 
family  property,  the  sale  price  will  only 
be  reduced  to  the  extent  that  the  market 
value  has  decreased  as  shown  in  a 
current  market  appraisal.  The  District 
Director  will  not  reduce  the  price 
without  the  prior  written  approval  of  the 
State  Director.  The  State  Director  must 
request  National  Office  authorization  on 
reductions  in  price  for  multiple-family 
property  if  the  inventory  value  at  the 
time  of  acquisition  exceeded  the  State 
Director's  loan  approval  authority. 

§  1955.1 14    Sales  steps  for  program 
property  (housing). 

Program  property  will  be  sold  by 
regular  sale  unless  the  Assistant 
Administrator,  Housing,  authorizes 
another  method.  If  the  State  Director 
determines  that  program  property  has 
been  given  adequate  market  exposure 
and  that  diligent  sales  efforts  including 
the  use  of  real  estate  brokers  has  not 
produced  purchasers,  the  State  Director 
may  request  the  Assistant 
Administrator,  Housing,  to  authorize 
sale  by  sealed  bid  or  public  auction  as 
specified  in  §  1955.112(c)  of  this  subpart. 

(a)  Single  family  housing  (SFH).  Sale 
prices  will  be  established  in  accordance 
with  §  1955.113  of  this  subpart.  The 
County  Supervisor  will  either  offer  the 
property  or  list  it  with  real  estate 
brokers  for  regular  sale  under  the 
provisions  of  S  1955.112  of  this  subpart. 
See  Exhibit  D  of  this  subpart  (available 
in  any  FmHA  office)  which  outlines 
chronologically  the  sales  steps  for 
program  property 


(1)  The  following  provisions  apply  to 
all  offers  to  purchase  SFH  inventory 
property: 

(i)  Program  property  will  be  available 
for  purchase  only  by  program  applicants 
for  the  first  45  days  from  the  date  of  the 
initial  offering  or  listing,  and  for  the  first 
45  days  following  the  date  of  any 
reduction  in  price.  During  these  45-day 
period(s),  offers  from  others  may  be 
received  and  held  until  the  first  business 
day  following  the  45-day  period  (the 
46th  day)  when  any  such  offer(8)  will  be 
considered  as  received  on  the  46th  day 
along  with  offers  received  on  that  same 
(46th)  day.  After  the  expiration  of  each 
45-day  exclusive  period  for  program 
applicants,  program  property  may  be 
purchased  by  offerors  requesting  credit 
on  program  terms,  nonprogram  (NP) 
terms  or  for  cash  in  the  order  of  priority 
set  forth  in  paragraph  (a)(3)  of  this 
section. 

(ii)  In  regular  sales,  an  acceptable 
offer  must  be  for  at  least  the  sale  price. 
No  offer  for  less  than  the  sale  price  will 
be  considered,  accepted  or  held.  Offers 
will  be  considered  as  acceptable  or 
unacceptable  independent  of  any 
accompanying  credit  request  (on 
program  or  NP  terms). 

(iii)  All  offers  will  be  date-stamped 
when  received.  Selection  of  equally 
acceptable  offers,  considering  offers  in 
the  category  order  outlined  in  paragraph 
(a)(3)  of  this  section,  received  on  the 
same  business  day  will  be  made  by  lot 
by  placing  the  names  in  a  receptacle  and 
drawing  names  sequentially.  Drawn 
offers  will  be  numbered  and  those 
drawn  after  the  first  drawn  offer  will  be 
held  as  back-up  offers  pending  sale  to 
the  successful  offeror,  unless  the  offeror 
has  specifically  noted  on  the  offer  that  it 
may  not  be  held  as  a  back-up  offer. 

(iv)  Offers  may  be  received  and 
accepted  at  any  time  after  the  effective 
date  the  property  is  available  for  sale 
unless  listed  with  real  estate  brokers 
under  an  exclusive  broker  contract.  For 
properties  listed  under  an  exclusive 
broker  contract,  offers  may  be  received 
at  any  time  after  the  effective  date  the 
property  is  listed  for  sale,  however,  will 
not  be  considered  or  accepted  until  five 
business  days  after  the  effective  date 
the  property  is  available  for  sale  or  any 
reduction  in  price.  Offers  received 
during  the  five-business-day  period  will 
be  considered  to  be  received  at  the 
same  time  on  the  6th  day  along  wUh 
offers  received  on  the  same  (6th)  day. 

(v)  If  an  offer  subject  to  FmHA 
financing  is  accepted,  and  the  offeror's 
credit  request  is  later  denied,  the  next 
offer  (if  any)  will  be  accepted  regardlers 
of  whether  the  rejected  applicant  . 
appeals  the  adverse  decision  (NP 


applicants  do  not  receive  appeal  rights). 
In  cases  involving  program  property,  if 
no  back-up  offers  are  on  hand,  the 
property  will  be  reoffered/relisted  for 
sale  utilizing  the  balance  of  any 
outstanding  retention  period.  Property 
will  not  be  held  off  the  market  pending 
the  outcome  of  an  appeal. 

(2)  Effective  date  and  method  of 
offering.  When  ready  for  sale,  each 
property  will  be  offered  for  sale  by  use 
of  Form  FmHA  1955-43  unless  FmHA 
has  on  hand  a  signed  offer  from  a 
program  applicant  to  purchase  a  specific 
program  property  or  an  offer  from  any 
offeror  to  purchase  a  specific  NP 
property.  The  date  the  form  is  posted  or 
mailed  to  real  estate  brokers  is  the 
effective  date  the  offer  for  sale  has 
begun. 

Listings  will  provide  for  sales  on 
program  and  NJP  terms,  as  appropriate. 

(3)  Priority  of  offers.  For  program 
properties,  acceptable  offers  received 
after  the  45-day  retention  period 
specified  in  paragraph  (a)(l)(i)  of  this 
section  have  priority  in  the  order  given 
in  paragraphs  (a)(3)  (i),  (ii),  (iii)  and  (iv) 
of  this  section.  For  NP  properties, 
acceptable  offers  have  priority  in  the 
order  given  in  paragraphs  (a)(3)  (ii),  (iii) 
and  (iv)  of  this  section.  Program 
applicants  may  purchase  NP  property, 
however,  credit  may  only  be  extended 
on  NP  terms. 

(i)  Offers  with  requests  for  credit  on 
program  terms.  An  offer  from  an 
applicant  requesting  credit  on  program 
terms  in  excess  of  the  sale  price  will  be 
considered  as  equally  acceptable  with 
other  acceptable  offers  from  program 
applicants  and  will  be  sold  for  the  sale 
price. 

(ii)  Cash  offers,  in  descending  order 
from  highest  to  lowest,  provided  the 
cash  offer  is  higher  than  any  other  offer 
which  falls  into  the  parameters  of 
paragraph  (a)(3)(iii)  of  this  section 
multiplied  times  the  current  cash 
preference  percentage  listed  in  Exhibit  B 
of  FmHA  Instruction  440.1  (available  in 
any  FmHA  office). 

(iii)  Offers  with  requests  for  credit  on 
NP  terms  in  descending  order  from 
highest  to  lowest,  for  more  than  the  sale 
price.  An  offer  with  a  request  for  credit 
in  excess  of  the  market  value  of  the 
property  will  not  be  accepted.  If  an  offer 
of  this  type  is  received,  the  offeror  will 
be  given  the  opportunity  to  reduce  the 
credit  request  to  the  market  value  (or 
lower)  with  no  change  to  be  made  in  the 
offered  price. 

(iv)  Offers  with  requests  for  credit  on 
NP  terms  for  the  sale  price. 

(4)  Back-up  offers  and  notification  to 
offerors.  Back-up  offers  will  be  taken  in 
accordance  with  paragraph  (a)(l)(iii)  of 
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this  section.  County  offices  utilizing  the 
services  of  real  estate  brokers  will 
advise  the  brokers  of  changes  in  the 
status  of  the  property.  County  offices 
not  utihzing  real  estate  brokers  will 
advise  offerors  of  changes  in  the  status 
of  the  property  utilizing  Exhibit  E  of  this 
subpart  (available  in  any  FmHA  office) 
or  similar  format.  Use  of  Exhibit  E  is 
optional  in  offices  utilizing  ceal  estate 
brokers. 

(5)  Finalizing  sales.  Credit  sales  on 
program  terms  will  be  made  in 
accordance  with  §  1955.117  of  this 
subpart  and  Subpart  A  of  Part  1944  of 
this  chapter.  Cash  sales  or  credit  sales 
on  NP  terms  will  be  made  in  accordance 
with  §  1955.118  of  this  subpart. 

(6)  Unsold  property.  If  program 
property  remains  unsold  after  eight 
months  of  active  marketing,  the  case 
file,  with  documentation  of  all  marketing 
efforts,  will  be  forwarded  to  the  State 
Office  for  review  with  a 
recommendation  of  future  sales  efforts. 
The  State  Director  will  determine 
whether  a  request  should  be  made  to  the 
Assistant  Administrator.  Housing,  to  sell 
the  property  by  sealed  bid  or  auction,  or 
whether  additional  guidance  such  as. 
but  not  limited  to  advertising, 
reappraisal,  offering  a  special  effort 
sales  bonus,  or  20-year  amortization 
factor  (with  balloon  after  10  years)  on 
NP  financing  may  facilitate  a  sale. 

(b)  Multiple-family  housing.  The  sale 
price  will  be  established  in  accordance 
with  5  1955.113  of  this  subpart. 
Notification  of  known  interested 
prospective  offerors  and  advertising 
should  be  handled  as  set  forth  in 
§  1955.146  of  this  subpart.  The  sale 
information  will  include  a  sale  price,  a 
date/time/location  when  offers  will  be 
drawn,  and  require  all  offerors  to  submit 
an  application  package  comparable  to 
that  required  by  the  respective  loan 
program  which  will  be  reviewed  by  the 
State  Director,  or  designee.  The  sale 
date/time/location  will  be  established 
by  the  District  Director  and  will  allow 
adequate  time  for  advertising  and 
review  of  applications  to  determine 
eligibility  in  accordance  with  MFH 
program  requirements.  Offerors  whose 
a{^lications  are  rejected  by  FmHA  will 
be  notified  in  writing  by  the  approval 
official,  and  for  program  applicants, 
given  appeal  rights  in  accorddnce  with 
Subpart  B  of  Part  1900  of  this  chapter.  If 
an  application  is  rejected,  the  sale  will 
continue  regardless  of  whether  the 
rejected  applicant  appeals  the  adverse 
decision.  Property  will  not  be  held 
pending  the  outcome  of  an  appeal.  An 
offeror  may  withdraw  an  offer  prior  to 
the  sale  date,  but  on  the  sale  date,  all 
offers  from  applicants  determined 


eligible  for  the  type  loan  being  offered 
will  be  considered.  The  District  Director, 
or  delegate,  and  one  other  FmHA 
employee  will  conduct  the  drawing  at 
which  time  the  public  may  be  present. 
Offers  will  be  placed  in  a  receptacle  and 
drawn  sequentially.  Drawn  offers  will 
be  numbered  and  those  drawn  after  the 
first  drawn  will  be  held  as  back-up 
offers,  unless  the  offeror  has  indicated 
that  the  offer  may  not  be  held  as  a  back- 
up. Award  will  be  made  to  the  first  offer 
drawn  provided  the  offer  is  acceptable 
as  to  the  terms  and  conditions  set  forth 
in  the  sale  notice.  The  successful  offeror 
will  be  notified  immediately  in  writing 
by  the  approval  official,  return  receipt 
requested,  that  the  successful  offeror's 
offer  has  been  accepted  even  if  the 
successful  offeror  was  present  at  the 
sale.  The  remaining  offerors  will  each  be 
notified  by  letter,  return  receipt 
requested,  that  their  offer  was  not 
successful,  but  will  be  held  as  a  back-up 
offer,  the  selection  of  the  offeror  was  by 
lot  and  is  therefore  not  appealable.  If  an 
unsuccessful  offeror  was  not  present  at 
the  sale  and  requests  the  name  of  the 
successful  offeror,  the  name  may  be 
released.  If  the  MFH  property  has  been 
listed  with  real  estate  brokers  after 
receiving  authorization  from  the 
Assistant  Administrator.  Housing.  Form 
FmHA  1955-40,  or  other  appropriate 
form  designated  for  MFH  property,  will 
be  used  and  the  property  sold  to  the  first 
eligible  program  applicant.  Any  other 
method  of  sale  must  receive  prior 
written  authorization  of  the  Assistant 
Administrator.  Housing. 

(c)  Single  family  inventory  converted 
to  MFH.  Written  offers  by  nonprofit 
organizations  or  public  bodies  will  be 
considered  by  FmHA  for  the  purchase  of 
multiple  SFH  units  for  conversion  to 
MFH. 

(1)  The  price  provisions  of  §  1955.113 
and  the  processing  provisions  for  MFH 
in  §  1955.117  of  this  subpart  apply  to 
such  a  conversion. 

(2)  The  provisions  qi  §  1955.130  of  this 
subpart  pertaining  to  real  estate  brokers 
apply,  as  applicable,  and  a  commission 
will  be  due  in  the  normal  manner  on 
units  which  were  listed  with  the 
broker(s). 

(3)  Prior  approval  of  the  National 
Office  is  required  before  issuance  of 
Form  AD-622.  "Notice  of  Preapplication 
Review  Action."  A  preapplication  with 
the  information  outlined  in  Exhibit  A-6 
of  Subpart  E  of  Part  1944  of  this  chapter, 
along  with  the  State  Director's 
recommendation,  will  be  forwarded  to 
the  National  Office,  Attention:  Assistant 
Administrator.  Housing,  for  a 
determination  and  further  guidance. 


(4)  A  credit  sale  for  this  purpose  will 
be  made  according  to  the  provisions  of 
Subpart  E  of  Part  1944  of  this  chapter,  as 
modified  by  §  1955.117  of  this  subpart.  , 
except  the  units  need  not  be  contiguous, 
but  they  must  be  located  in  close  enough 
proximity  so  that  management  costs  are 
not  increased  nor  management 
capabilities  diminished  because  of 
distance. 

(5)  An  additional  loan  may  be  made 
simultaneously  with  the  credit  sale,  or 
later,  only  when  the  property  involved 
meets  the  definition  of  "project"  set 
forth  in  §  1944.205(j)  of  Subpart  E  of  Part 
1944  of  this  chapter. 

(d)  CONACT  residential  property 
suitable  for  the  SFH  program.  When  a 
single  family  house  acquired  under  the 
CONACT  is  determined  to  be  suited  for 
the  SFH  program,  it  may  be  offered  for 
sale  as  a  SHF  unit  as  though  it  had  been 
acquired  under  the  SFH  program.  It  may. 
however,  be  sold  in  this  manner  to  a 
program  RH  applicant  on  program  terms 
only — not  for  cash  or  on  NP  terms. 
When  a  house  is  offered  for  sale  under 
this  paragraph,  the  listing  notices  and 
any  advertising  (whether  being  sold  by 
FmHA  or  through  real  estate  brokers) 
must  state  this  restriction. 

§  1 9SS.  1 1 5    Sales  steps  for  nonprogram 
(NP)  property  (housing). 

The  appropriate  FmHA  office  will 
take  the  following  steps  after  repairs,  if 
economically  feasible,  are  completed. 
The  appraisal  will  be  updated  to  reflect 
changes  in  market  conditions,  repairs 
and  improvements,  if  any.  Form  FmHA 
1955-43  for  SFH  and  1955-40  for  MFH 
will  be  completed  to  offer  the  property 
for  sale.  The  advertising  requirements 
and  deed  restrictions  in  S  1955.116  of 
this  subpart  apply  if  the  property  does 
not  meet  FmH.^  DSS  standards. 

(a)  Single  family  housing.  Sales  steps 
will  be  the  same  as  for  program 
properties  as  provided  in  §  1955.114(a) 
of  this  subpart,  except  that  sales  must 
be  for  cash  or  on  NP  terms  as  provided 
in  §  1955.118  of  this  subpart.  See  Exhibit 
D  of  this  subpart  (available  in  any 
FmHA  office)  which  outlines 
chronologically  the  sales  steps  for  NP 
properties. 

(1)  Sale  by  sealed  bid  or  auction.  If  a 
NP  property  has  not  sold  within  150 
days  after  being  offered  for  sale,  the 
inventory  case  file  with  documentation 
of  marketing  efforts  will  be  submitted  to 
the  State  Director.  The  State  Director 
will  authorize  sale  by  sealed  bid  or 
auction  in  accordance  with  §  1955.112(c) 
of  this  subpart  unless  additional  sales 
methods  appear  more  prudent.  Use  of 
the  sealed  bid  or  auction  method  may  be 
considered  as  an  initial  sales  effort 
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under  special  or  unusual  circumstances 
such  as,  but  not  limited  to,  structures 
which  have  been  substantially 
destroyed  by  Hre  or  other  causes. 

(2)  Sale  as  chattel.  If  e^orts  to  sell  NP 
property  by  sealed  bid  or  auction  prove 
unsuccessful,  the  structure(s)  may  be 
sold  as  chattel  (for  chattel  or  salvage 
value,  as  appropriate)  when  authorized 
by  the  State  Director.  When  the 
structure  is  to  be  sold  as  chattel 
(exclusive  of  land)  further  guidance  is 
provided  in  §5  1955.121, 1955.122  and 
1955.141(b)  of  this  subpart  If  no  offer  is 
received,  the  stnicture(s)  may  be 
demolished  and  removed  from  the  site 
cind  then  the  site  offered  for  sale.  If  this 
method  is  utilized,  FmHA  will  attempt  to 
have  the  structure  removed  in  exchange 
for  the  salvageable  materials  by 
contract,  otherwise,  will  solicit  for 
contracts  to  have  the  structure  removed 
in  accordance  with  FmHA  Instruction 
2024-A  (available  in  any  FmHA  office). 

(3)  Sale  of  vacant  land.  When  FmHA 
has  vacant  land  in  inventory  which  was 
security  for  an  SFH  loan,  the  land  will 
be  sold  in  accordance  with  this 
subparagraph.  When  the  lot  meets  the 
requirements  of  Subpart  A  of  Part  1944 
of  this  chapter,  and  a  program  applicant 
desires  to  purchase  the  lot  and  construct 
a  dwelling,  a  credit  sale  will  not  be 
made.  Instead,  one  section  502  loan  will 
be  made  which  will  include  funds  for  the 
purchase  of  the  lot  and  construction  of  a 
dwelling.  Otherwise,  the  lot  will  be  sold 
for  cash  or  on  NP  terms  with  a  loan  not 
to  exceed  ten  years  in  term  and 
amortization. 

(b)  Multiple  family  housing.  Sales 
steps  will  be  the  same  as  for  program 
MFH  property  as  provided  in 
§  1955.114(b)  of  this  subpart  except  that 
sales  must  be  for  cash  or  on  NP  terms  as 
set  forth  in  §  1955.118  of  this  subpart. 
Additionally,  if  cash  offers  are  received, 
they  will  be  given  first  preference  by 
drawing  from  the  cash  oH^ers  only.  If  the 
State  Director  determines  an  auction 
sale  should  be  used  to  sell  NP  MFH 
property,  authority  to  use  that  method  of 
sale  must  be  requested  from  the 
Assistant  Administrator,  Housing. 
Inventory  files,  including  information  on 
the  acquisition,  marketing  e^orts  made,  ' 
management  of  the  property,  other 
pertinent  information,  a  memorandum 
covering  the  facts  of  the  case,  and 
recommendations  of  the  State  Director 
must  be  submitted  for  review. 

§1955.11$   Requlremtnta  tor  sale  Of 
property  not  meetinfl  decent,  safe  and 
sanitary  (DSS)  standarda  (houstotg). 
For  real  property  (exclusive  of 
improvements)  which  is  unsafe,  refer  to 
§  1965.137(e)  of  this  subpart  for  further 
guidance.  For  all  other  housing 


inventory  property  which  does  not  meet 
decent,  safe  and  sanitary  (DSS) 
standards,  the  provisions  of  this  section 
apply. 

(a)  Notices  and  advertising.  If  the 
inventory  property  has  a  single  family 
dwelling  or  MFH  unit  thereon  which 
does  not  meet  DSS  standards  as  defined 
in  S  1955.103  of  this  subpart,  but  which 
could  meet  such  standards  through  the 
repair  or  renovation  activities  of  the 
future  owner,  any  "Notice  of  Real 
Property  For  Sale,"  "Notice  of  Sale,"  or 
other  advertisement  used  in  conjunction 
with  advertising  the  property  for  sale 
must  include  the  following  language 
which  is  contained  in  Form  FmHA  1955- 
44,  "Notice  of  Residential  Occupancy 
Restriction": 

This  property  contains  a  dwelling  unit  or 
units  which  FmHA  has  deemed  to  be 
inadequate  for  residential  occupancy.  The 
Quitclaim  Deed  by  which  this  property  will 
be  conveyed  will  contain  a  covenant 
restricting  the  residential  unit(s)  on  the 
property  from  being  used  for  residential 
occupancy  until  the  dwelling  unit(s)  is 
repaired,  renovated  or  razed.  This  restriction 
is  imposed  pursuant  to  section  510(e)  of  the 
Housing  Act  of  1949,  as  amended,  42  U.S.C. 
1480.  The  property  must  l>e  repaired  and/or 
renovated  as  follows:*. 

*  For  advertisements,  the  sentence 
preceding  the  asterisk  may  be  deleted  and 
replaced  with  the  following,  or  similar 
sentence:  "Contact  FmHA  (or  any  real  estate 
broker/name  of  exclusive  broker)  for  a  list  of 
items  which  must  be  repaired/renovated." 
For  notices  other  than  advertising,  insert 
those  items  which  are  necessary  to  make  the 
dwelling  unit(s)  meet  DSS  standards. 
Examples  are: 

— Replace  floonng  and  floor  joists  in 
kitchen  and  bathroom. 

— Drill  new  well  to  provide  for  an  adequate 
and  potable  water  supply. 

— Hook-up  to  community  water  and 
sewage  system  now  being  installed. 

— Provide  a  functionally  adequate,  safe 
and  operable  *  system.  *  Insert  heating, 
plumbing,  electrical  and/or  sewage  disposal, 
etc..  as  appropriate. 

— Install  *.  *  Insert  new  roof,  foundation, 
sump  pump,  bathroom  Tixtures,  etc..  as 
appropriate. 

— Install  R-*  insulation  in  basement  walls 
or  ceiling,  R-*  insulation  in  attic  and  storm 
windows/doors  throughout.  *  Insert 
appropriate  R-Values  to  meet  Thermal 
Performance  Standards. 

(b)  Sale  agreements.  If  a  housing 
structure  in  inventory  does  not  meet 
DSS  standards.  Form  FmHA  1955-44 
must  be  attached  to  Forms  FmHA  1955- 
45  or  FmHA  1955-46,  as  appropriate,  to 
provide  notification  of  the  deed 
restriction  and  required  repairs/ 
renovations  before  the  dwelling  can  be 
used  for  residential  purposes. 

(c)  Quitclaim  Deed.  The  following,  the 
original  of  Form  FmHA  1955-44,  or 
similar  restrictive  clause  adapted  for  use 


in  an  individual  State  pursuant  to  a 
State  Supplement  approved  by  OGC 
must  be  added  to  the  Quitclaim  Deed  for 
properties  which  do  not  meet  DSS 
standards  at  the  time  of  sale  but  which 
could  through  the  repair/renovation 
activities  of  the  future  owner 

Pursuant  to  section  510(e)  of  the  Housing 
Act  of  1949.  as  amended.  42  U.S.C.  1480(e), 
the  purchaser  ("Grantee"  herein)  of  the 
above-described  real  property  (the  "subject 
property"  herein)  covenants  and  agrees  with 
the  United  Slates  acting  by  and  through 
Farmers  Home  Administration  (the  "Grantor" 
herein)  that  the  dwelling  unit(s)  located  on 
the  subject  property  as  of  the  date  of  this 
Quitclaim  Deed  will  not  t>e  occupied  or  used 
for  residential  purposes  until  the  item(8) 
listed  at  the  end  of  this  paragraph  have  been 
accomplished.  This  covenant  shall  be  binding 
on  Grantee  and  Grantee's  heirs,  assigns  and 
successors  and  will  be  construed  as  both  a 
covenant  running  with  the  subject  property 
and  as  equitable  servitude.  This  covenant 
will  be  enforceable  by  the  United  States  in 
any  court  of  competent  jurisdiction.  When  the 
existing  dwelling  unit(s)  op  the  subject 
property  complies  with  the  aforementioned 
standards  of  the  Farmers  Home 
Administration  or  the  unit(s)  has  been 
completely  razed,  upon  application  to  the 
Farmers  Home  Administration  in  accordance 
with  its  regulations,  the  subject  property  may 
be  released  from  the  effect  of  this  covenant 
and  the  covenant  will  thereafter  be  of  no 
further  force  or  effect.  The  property  must  b>e 
repaired  and/or  renovated  as  follows:  *." 
*  Insert  the  same  items  referenced  in  the 
listing  notice(s)  and  sale  agreement  which  are 
necessary  to  make  the  dwelling  unit(s)  meet 
DSS  standards. 

(d)  Release  of  restrictive  covenant. 
Upon  request  of  the  property  owner  for 
a  release  of  the  restrictive  covenant, 
FmHA  will  inspect  the  property  to 
ensure  that  the  repairs/renovations 
outlined  in  the  restrictive  covenant  have 
been  properly  completed  or  the 
structure(8)  razed.  A  State  Supplement 
outlining  the  procedure  for  releasing  the 
restrictive  covenant  will  be  issued  with 
the  advice  of  OGC. 

§  1955.117    Proceesing  credH  sales  on 
program  term*  (housing). 

The  following  provisions  apply  to  all 
credit  sales  on  program  terms: 

(a)  Offers.  Form  FmHA  1955-45  will 
be  used  to  document  the  offer  and 
acceptance  for  regular  FmHA  sales.  The 
contract  is  accepted  prior  to  processing 
Form  FmHA  410-4,  "Application  for 
Rural  Housing  Assistance  (Non-Farm 
Tract),"  for  SFH  property  v^th  the 
provision  that  acceptance  is  subject  to 
program  approval.  MFH  property  sales 
require  an  application  package 
comparable  to  that  submitted  for  the 
respective  loan  program  application. 

(b)  Processing.  The  FmHA  regulations 
pertaining  to  the  type  of  credit  being 
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extended  will  be  followed  in  making 
credit  sales  on  program  terms  except  as 
modified  by  the  provisions  of  this 
section.  All  MFH  credit  sales  may  be 
made  for  up  to  100  percent  of  the  current 
market  value  of  the  security,  less  any 
prior  lien.  However,  if  a  profit  or  limited 
profit  applicant  desires  to  earn  a  return, 
the  applicant  will  be  required  to 
contribute  at  least  3  percent  of  the 
purchase  price  as  a  cash  downpayment. 
All  credit  sales  of  RRH,  RCH,  and  LH 
properties  will  be  subject  to  prepayment 
and  use  restrictions  specified  by  the 
respective  program  requirements. 

(c)  Approval.  Forms  FmHA  1940-1  or 
FmHA  1944-51,  as  appropriate,  will  be 
used  to  approve  a  credit  sale  even 
though  no  obligation  of  funds  is 
required. 

(d)  Downpayment.  When  a 
downpayment  is  made,  it  will  be 
collected  at  closing,  identified  by 
property  identification  number, 
purchaser's  name  and  case  number  (and 
project  number  for  MFH  sales)  and 
remitted  in  accordance  with  FmHA 
Instruction  1951-B  (available  in  any 
FmHA  office). 

(e)  Interest  rate.  Upon  request  of  the 
applicant,  the  interest  rate  charged  by 
FmHA  will  be  the  lower  of  the  interest 
rate  in  effect  at  the  time  of  loan 
approval  or  closing.  If  the  applicant  does 
not  indicate  a  choice,  the  loan  will  be 
closed  at  the  rate  in  effect  at  the  time  of 
loan  approval. 

(f)  Closing  costs.  MFH  purchasers  will 
pay  closing  costs  from  their  own  funds. 
Where  necessary,  SFH  purchasers  who 
qualify  may  be  made  a  subsequent  loan 
to  pay  closing  costs  in  an  amount  not  to 
exceed  1  percent  of  the  sale  price  of  the 
dwelling. 

(g)  Closing  sale.  Title  clearance,  loan 
closing  and  property  insurance 
requirements  for  a  credit  sale,  and  any 
loan  closed  simultaneously  with  the 
credit  sale,  are  the  same  as  for  a 
program  loan  of  the  same  type  except: 

(1)  The  property  will  be  conveyed  in 
accordance  with  §  1955.141(a)  of  this 
subpart. 

(2)  Earnest  money,  if  any,  will  be  used 
to  pay  purchaser's  closing  costs  with 
any  balance  of  closing  costs  being  paid 
from  the  purchaser's  personal  funds 
except  as  provided  in  paragraph  (f)  of 
this  section.  For  SFH  credit  sales  and 
MFH  credit  sales  to  nonprofit 
organizations  or  public  bodies,  any 
excess  deposit  will  be  refunded  to  the 
purchaser.  For  MFH  credit  sales  to  profit 
or  limited  profit  buyers,  any  excess 
earnest  money  deposit  will  be  credited 
to  the  purchase  price  and  recognized  as 
a  part  of  the  purchaser's  initial 
investment. 


(3)  The  County  Supervisor  or  District 
Director  will  provide  the  closing  agent 
with  the  necessary  information  for 
closing  the  sale.  The  assistance  of  OGC 
will  be  requested  to  provide  closing 
instructions  in  exceptional  or  complex 
cases  and  for  all  MFH  sales. 

(h)  Reporting.  After  the  sale  is  closed, 
it  will  be  reported  according  to 
§  1955.142  of  this  subpart. 

§  1 955. 1 1 8    Processing  cash  sales  or  credK 
sales  on  HP  terms  (housing). 

Cash  sales  will  be  closed  by  the 
servicing  official  collecting  the  purchase 
price  (less  any  earnest  money  deposit  or 
bid  deposit)  and  delivering  the  deed  to 
the  purchaser.  Proceeds  will  be  remitted 
in  accordance  with  FmHA  Instruction 
1951-B  (available  in  any  FmHA  office). 
The  following  provisions  apply  to  credit 
sales  on  NP  terms: 

(a)  Offers.  Form  FmHA  1955-45  or 
FmHA  1955-46,  as  appropriate,  will  be 
used  to  document  the  offer  and 
acceptance.  Contract  acceptance  is 
made  prior  to  processing  a  request  for 
credit  on  NP  terms. 

(b)  Processing.  Purchasers  requesting 
credit  on  NP  terms  will  be  required  to 
submit  documentation  to  establish 
financial  stability,  repayment  ability 
and  creditworthiness.  Standards  forms 
used  to  process  program  applications 
may  be  utilized  or  comparable 
documentation  may  be  accepted  from 
the  purchaser  with  the  servicing  official 
having  the  discretion  to  determine  what 
information  is  required  to  support  loan 
approval  for  the  type  involved. 

(c)  Approval.  Forms  FmHA  1940-1  or 
FmHA  1944-51,  as  appropriate,  will  be 
used  to  approve  a  credit  sale  even 
though  no  obligation  of  funds  is 
involved.  Special  instructions  on  the 
FMI  pertaining  to  NP  credit  sales  will  be 
followed. 

(d)  Downpayment.  For  credit  sales,  a 
downpayment  will  be  collected  at 
closing  and  will  be  remitted  in 
accordance  with  FmHA  Instruction 
1951-B  (available  in  any  FmHA  office). 
For  SFH  properties,  purchasers  who  fall 
into  the  category  specified  in 

§  1955.118(f)(l)(i)  of  this  subpart  (owner/ 
occupants),  a  downpayment  of  not  less 
than  2  percent  is  required.  For 
purchasers  who  fall  into  the  category 
specified  in  §  1955.118(f)(l)(ii)  of  this 
subpart  (nonoccupant/investors).  a 
down  payment  of  not  less  than  5  percent 
is  required.  For  MFH  properties,  a 
downpayment  of  not  less  than  10 
percent  is  required. 

(e)  Interest  rate.  The  NP  SFH  interest 
rate  will  be  charged  on  all  credit  sales  of 
SFH  property  on  NP  terms.  The  Section 
515  RRH  interest  rate  plus  V2  percent 
will  be  charged  on  all  other  types  of 

( 


housing  credit  sales.  Refer  to  Exhibit  B 
of  FmHA  Instruction  440.1  (available  in 
any  FmHA  office)  for  interest  rates. 
Loans  made  on  NP  terms  will  be  closed 
at  the  interest  rate  which  was  in  effect 
at  the  time  the  loan  was  approved. 

(f)  Term  of  note.  The  balance  of  the 
purchase  price  will  be  amortized  as 
follows,  except  the  term  will  never  be 
longer  than  the  period  for  which  the 
property  will  serve  as  adequate  security: 

(1)  SFH.  (i)  When  a  purchaser  does 
not  own  an  adequate  home  and  intends 
to  occupy  the  house,  the  term  may  be  for 
a  period  not  to  exceed  30  years. 

(ii)  For  purchasers  who  do  not  meet 
the  criteria  in  paragraph  (f)(l)(i)  of  this 
section,  the  note  amount  will  be 
amortized  for  not  more  than  10  years.      \ 
However,  if  the  State  Director 
determines  mcye  favorable  terms  are 
necessary  to  facilitate  the  sale,  the  note 
amount  may  be  amortized  using  up  to  a 
20-year  factor  with  payment  in  full 
(balloon  payment)  due  not  later  than  10 
years  from  the  date  of  closing. 

(2)  MFH.  No  more  than  10  years 
unless  the  State  Director  determines 
more  favorable  terms  are  necessary  to 
facilitate  the  sale  in  which  case  the  note 
amount  may  be  amortized  using  up  to  a 
30-year  factor  with  payment  in  full 
(balloon  payment)  due  not  later  than  10 
years  from  the  date  of  closing. 

(g)  Modification  of  security 
instruments.  If  applicable  to  the  type 
property  being  sold,  modification  of 
security  instruments  may  be  made.  On 
the  promissory  note  and/or  security 
instrument  (mortgage  or  deed  of  trust) 
any  covenants  relating  to  graduation  to 
other  credit,  personal  occupancy, 
inability  to  secure  other  financing,  and 
restrictions  on  leasing  may  be  deleted. 
Special  care  should  be  taken  to  ensure 
that  only  the  aforementioned  covenants 
are  deleted.  Deletions  are  made  by 
lining  through  only  the  specific 
inapplicable  language  with  both  the  NP 
borrower  and  FmHA  initialing  the 
changes. 

(h)  Closing  sale.  Title  clearance,  loan 
closing  and  property  insurance 
requirements  for  a  credit  sale  are  the 
same  as  for  a  program  loan  except: 

(1)  The  property  will  be  conveyed  in 
accordance  with  §  1955.141(a)  of  this 
subpart. 

(2)  The  purchaser  will  pay  his/her 
own  closing  costs.  Earnest  money,  if 
any,  will  be  used  to  pay  purchaser's 
closing  costs  with  any  balance  of  closing 
costs  being  paid  by  the  purchaser.  Any 
closing  costs  which  are  legally  or 
customarily  paid  by  the  seller  will  be 
paid  by  FmHA  from  the  downpayment. 

(3)  The  County  Supervisor  or  District 
Director  will  provide  the  closing  agent 
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with  the  necessary  information  for 
closing  the  sale.  The  assistance  of  OGC 
will  be  requested  to  provide  closing 
instructions  in  exceptional  or  complex 
cases  and  for  all  MFH  sales. 

(i)  Reporting.  After  the  sale  is  closed, 
it  will  be  reported  according  to 
§  1955.142  of  this  subpart. 

(j)  Classification.  Credit  sales  on  NP 
terms  will  be  classified  as  NP  loans  and 
serviced  accordingly. 

§  1955.1 19    Payment  of  points  (tiousing). 

To  effect  regular  sale  of  inventory 
SFH  property  to  a  purchaser  who  is 
financing  the  purchase  of  the  property 
with  a  non-FmHA  loan,  the  County 
Supervisor  may  authorize  the  payment 
by  FmHA  of  not  more  than  three  points. 
The  payment  must  be  a  customary 
requirement  of  the  lender  for  the  seller 
within  the  community  where  the 
property  is  located.  Terms  of  payment 
will  be  incorporated  in  Form  FmHA 
1955-45  and  will  be  fixed  as  of  the  date 
the  form  is  signed  by  the  appropriate 
FmHA  official.  Points  will  not  be  paid  to 
reduce  the  purchaser's  interest  rate.  The 
payment  will  be  deducted  from  the 
funds  to  be  received  by  FmHA  at 
closing. 

30.  Section  1955.127  is  revised  to  read 
as  follows: 

S  1955.127    Selection  and  use  of 
contractors  to  dispose  of  inventory 
property. 

Sections  1955.128  through  1955.131 
prescribe  procedures  for  contracting  for 
services  to  facilitate  disposal  of 
inventory  property.  FmHA  Instruction 
2024-A  (available  in  any  FmHA  office) 
is  applicable  for  procurement  of 
nonpersonal  services. 

31.  Section  1955.130  is  revised  to  read 
as  follows: 

§  1955.130    Real  estate  brokers. 

Contracting  authority  for  the  use  of 
real  estate  brokers  is  prescribed  in 
Exhibit  D  of  FmHA  Instruction  2024-A 
(available  in  any  FmHA  office).  Brokers 
who  are  managing  custodial  or 
inventory  property  may  also  participate 
in  sales  activities  under  the  same 
conditions  offered  other  brokers. 
Brokers  must  be  properly  licensed  in  the 
State  in  which  they  do  business. 

(a)  Type  of  listings.  The  State  Director 
may  authorize  use  of  exclusive  listings 
during  any  calendar  year.  Since  the 
Agency  receives  many  more  marketing 
services  for  its  commission  dollar  and 
saves  time  listing  the  property  with  only 
one  broker,  it  is  strongly  recommended 
that  all  County  Offices  be  authorized  the 
use  of  exclusive  brokers. 

(1)  Exclusive  broker  contract.  An 
exclusive  broker  contract  provides  for 


the  selection  of  one  broker  by 
competitive  negotiation  who  will  be  the 
only  authorized  broker  for  the  FmHA 
office  awarding  the  contract  within  a 
defined  area  and  for  specific  property  or 
type  of  property.  Criteria  will  be 
specified  in  the  solicitation  together 
with  a  numerical  weighting  system  to  be 
used  (usually  1 — 100).  Responses  will  be 
calculated  on  the  basis  of  the  criteria 
such  as  personal  qualifications, 
membership  in  Multiple  Listing  Service 
(MLS),  previous  experience  with  FmHA 
sales,  advertising  plans,  proposed 
innovative  promotion  methods,  and 
financial  capability.  The  responsibilities 
of  the  broker  under  an  exclusive  broker 
contract  exceed  those  of  the  open  listing 
agreement  and  therefore,  an  exclusive 
broker  contract  is  the  preferred  method 
of  listing  properties. 

(2)  Open  listing.  Open  listing 
agreements  provide  for  any  licensed  real 
estate  broker  to  provide  sales  services 
for  any  property  listed  under  the  terms 
and  conditions  of  Form  FmHA  1955-42, 
"Open  Real  Property  Master  Listing 
Agreement."  If  this  method  is  used,  a 
newspaper  advertisement  will  be 
published  at  least  once  yearly,  or  a 
notice  sent  to  all  real  estate  brokers  in 
the  counties  served  by  the  FmHA  office, 
informing  brokers  that  sales  services  are 
being  requested.  The  advertising  will  be 
substantially  similar  to  the  example 
given  in  Exhibit  B  of  this  subpart 
(available  in  any  FmHA  office).  An  open 
listing  agreement  may  be  executed  at 
any  time  during  the  year,  but  must  be 
effective  prior  to  the  broker  showing  the 
property.  When  this  method  is  used,  the 
FmHA  office  is  responsible  for  ensuring 
that  adequate  advertising  is  performed 
to  effectively  market  the  property. 

(b)  Listing  notices.  Forms  FmHA  1955- 
40  or  FmHA  1955-43,  as  appropriate, 
will  be  used  to  provide  brokers  with 
notice  of  initial  listing,  withdrawal,  price 
change,  terms  change,  relisting,  sale 
cancellation,  restrictions  on  sale,  etc. 

(c)  Priority  of  offers.  All  offers 
received  during  the  same  business  day 
will  be  considered  as  having  been 
received  at  the  same  time.  The 
successful  offer  from  among  equally 
acceptable  offers  within  each  category 
will  be  determined  by  lot  by  FmHA. 
Priority  rules  for  specific  categories  of 
property  are: 

(1)  Program  SFH.  See  §  1955.114(a)  of 
this  subpart. 

(2)  Program  MFH.  Offers  will  be 
considered  from  program  applicants 
only.  « 

(3)  NPSFH.  See  §  1935.115(a)  of  this 
subpart. 

(4)  NPMFH.  See  §  1955.115(b)  of  this 
subpart. 

\ 


(5)  Suitable  CONACT.  See  §  1955.106 
of  this  subpart. 

(6)  Surplus  CONACT.  See  §  1955.107 
of  this  subpart. 

(d)  Price.  No  offer  for  less  than  the 
listed  price  will  be  accepted  during  the 
period  of  regular  sale. 

(e)  Earnest  money.  The  broker  will 
collect  earnest  money  in  the  amount 
specified  in  paragraph  (e)(l]  of  this 
section  when  a  sale  contract  is 
executed.  The  earnest  money  will  be 
retained  by  the  broker  until  contract 
closing,  withdrawal,  cancellation,  or 
rejection  by  FmHA.  When  a  contract  is 
cancelled  because  FmHA  rejects  the 
offeror's  application  for  credit,  the 
earnest  money  will  be  returned  to  the 
offeror.  When  a  contract  closes,  the 
broker  will  make  the  earnest  money 
available  to  be  used  toward  closing 
costs,  or  in  the  case  of  a  cash  sale  it  may 
be  returned  to  the  purchaser.  For  MFH 
sales  to  profit  or  limited  profit  buyers, 
any  excess  earnest  money  deposit  will 
be  credited  to  the  purchaser's  initial 
investment. 

(1)  Amount.  The  amount  of  earnest 
money  collected  will  be: 

(i)  For  single  family  properties  or  MFH 
projects  of  2  to  5  units,  $50. 

(ii)  For  all  property  other  than  that 
covered  in  paragraph  (e)(l){i)  of  this 
section,  the  greater  of  the  estimated 
closing  costs  shown  on  the  notice  of 
listing  (Form  FmHA  1955-40)  or  Vz  of  1 
percent  of  the  purchase  price. 

(2)  Offeror  default.  When  a  contract  is 
cancelled  due  to  offeror  default,  the 
earnest  money  will  be  delivered  to  and 
retained  by  FmHA  as  full  liquidated 
damages  and  will  be  remitted  by  the 
servicing  official  according  to  FmHA 
Instruction  1951-B  (available  in  any 
FmHA  office)  for  application  to  the 
General  Fund. 

(f)  Commission — (1)  Amount — (i) 
Exclusive  broker  contract.  FmHA  may 
not  set  the  commission  rate  in  an 
exclusive  broker  solicitation/contract. 
The  rate  of  commission  will  be  one  of 
the  evaluation  criteria  in  the  solicitation. 
However,  any  broker  who  submits  an 
offer  with  a  commission  rate  lower  than 
the  typical  rate  for  such  services  in  the 
area  must  provide  documentation  that 
thay  have  successfully  sold  properties  at 
the  lower  rate  with  no  compromise  in 
services.  The  solicitation/contract  will 
explicitly  detail  this  policy. 

(ii)  Open  listing  agreement.  A  uniform 
fee  or  commission  schedule,  by  property 
type,  will  be  established  by  the  servicing 
official  within  a  given  sales  area.  The 
commission  rate  to  be  paid  will  be  the 
typical  rate  for  such  services  in  the  sales 
area  and  will  not  exceed  or  be  lower 
than  commissions  paid  for  similar  types 
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of  services  provided  by  the  broker  to 
other  sellers  of  similar  property. 

(2)  Special  effort  sales  bonuses.  The 
servicing  official  may  request 
authorization  from  the  State  Director  to 
pay  fixed  amount  bonuses  for  special 
effort  property,  such  as  a  prgperty  with 
a  value  so  low  that  the  commission 
alone  does  not  warrant  broker  interest 
or  property  that  has  been  held  in 
inventory  for  an  extended  period  of  time 
where  it  is  believed  that  an  added  bonus 
will  create  additional  efforts  by  the 
broker  to  sell  the  property. 

(3)  Payment  of  commission.  Payment 
of  a  broker's  commission  is  contingent 
on  the  closing  of  the  sale  and  will  not  be 
paid  until  the  sale  has  closed  and  title 
has  passed  to  the  purchaser.  No 
commission  will  be  paid  where  the  sale 
is  to  the  broker,  broker's  salesperson(s), 
to  persons  living  in  his/her  or 
salesperson(s)  immediate  household  or 
to  legal  entities  in  which  the  broker  or 
salesperson(s)  have  an  interest  if  the 
sale  is  contingent  upon  receiving  FmHA 
credit.  If  credit  is  not  being  extended  in 
these  instances  (a  cash  sale],  a 
commission  will  be  paid.  Under  an 
exclusive  broker  contract,  if  a 
cooperating  broker  purchases  the 
property  and  is  receiving  FmHA  credit, 
one-half  the  respective  commission  will 
be  paid  to  the  exclusive  broker. 
Commissions  will  be  paid  at  closing  if 
sufficient  cash  to  cover  the  commission 
is  paid  by  the  purchaser.  Otherwise,  the 
commission  will  be  paid  by  the 
appropriate  FmHA  official  by 
completing  Form  AD-838  and  processing 
Form  FmHA  838-B  for  payment  in 
accordance  with  the  respective  FMI's, 
and  charged  to  the  inventory  account  as 
a  nonrecoverable  cost. 

(g)  Nondiscrimination.  Brokers  who 
execute  listing  agreements  with  FmHA 
shall  certify  to  nondiscrimination 
practices  as  provided  in  Form  FmHA 
1955-42.  In  addition,  all  brokers 
participating  in  the  sale  of  property  shall 
sign  the  nondiscrimination  certification 
on  Form  FmHA  1955-^5. 

§  1955.131    [Amended] 

32.  In  §  1955.131,  paragraph  (b)  is 
revised  to  read  as  follows: 

***** 

(b)  Commission.  FmHA  may  not  set 
the  commission  rate  in  an  auctioneer 
solicitation/contract.  The  rate  of 
commission  will  be  one  of  the 
evaluation  criteria  in  the  solicitation. 
However,  any  offeror  that  submits  an 
offer  with  a  commission  rate  lower  than 
the  typical  rate  for  such  services  in  the 
area  must  include  documentation  that 
they  have  successfully  sold  properties  at 
the  lower  rate  with  no  compromise  in 
services.  The  solicitation/contract  will 


explicitly  detail  this  policy. 
Commissions  will  be  paid  at  closing  if 
sufficient  cash  to  cover  the  commission 
is  paid  by  the  purchaser.  Otherwise,  the 
commission  will  be  paid  by  the 
appropriate  FmHA  official  completing 
Form  AD-838  and  processing  Form 
FmHA  838-B  for  payment  in  accordance 
with  the  respective  FMI's,  and  charged 
to  the  inventory  account  as  a 
nonrecoverable  cost. 


§1955.134    [Amended] 

33.  In  §  1955.134,  paragraph  (b)  is 
revised  to  read  as  follows: 

***** 

(b)  Existing  defects.  FmHA  does  not 
provide  any  warranty  on  property  sold 
from  inventory.  Subsequent  loans  may 
be  made,  in  accordance  with  applicable 
loan  making  regulations  for  the 
respective  loan  program,  to  correct 
defects. 

34.  Section  1955.135  is  revised  to  read 
as  follows: 

§  1955.135    Taxes  on  Inventory  property. 

Where  FmHA  owned  property  is 
subject  to  taxation,  taxes  and 
assessment  installments  will  be 
prorated  between  FmHA  and  the 
purchaser  as  of  the  date  the  title  is 
conveyed  in  accordance  with  the 
conditions  of  Forms  FmHA  1955-45  or 
FmHA  1955-^6.  The  purchaser  will  be 
responsible  for  paying  all  taxes  and 
assessment  installments  accrued  after 
the  title  is  conveyed.  The  County 
Supervisor  or  District  Director  will 
advise  the  taxing  authority  of  the  sale, 
the  purchaser's  name,  and  the 
description  of  the  property  sold.  Only 
assessment  installments  for  property 
improvements  (water,  sewer,  curb  and 
gutter,  etc.)  accrued  as  of  the  date 
property  is  sold  will  be  paid  by  FmHA 
for  all  types  of  inventory  property.  At 
the  closing,  payment  of  taxes  and 
assessment  installments  due  to  be  paid 
by  FmHA  will  be  accomplished  in  the 
following  order: 

(a)  Deducted  from  any  cash  proceeds 
FmHA  is  to  receive  as  a  result  of  the 
sale; 

(b)  Paid  by  voucher  to  the  local  taxing 
authority  if  they  will  accept  payment  at 
that  time; 

(c)  Deducted  from  the  sale  price 
(which  may  result  in  a  promissory  note 
less  than  the  sale  price),  if  acceptable  to 
the  purchaser,  or 

(d)  Paid  by  voucher  to  the  purchaser. 
If  appropriate,  for  program  purchasers, 
this  money  may  be  placed  in  a 
Supervised  Bank  Account  until  the  taxes 
can  be  paid. 

35.  In  5  1955.137,  paragraph 
(a)[2)(ii)(A)  is  revised,  the  second 


sentence  of  paragraph  (3)(i)  is  revised, 
and  new  paragraphs  (d)  and  (e)  are 
added  to  read  as  follows: 

§  1 955. 1 37    Real  {Property  located  k\ 
special  areas  or  having  special 
characteristics. 

(a)  *  *  * 

(2)  •  *  • 
(ii)  *  *  • 

(A)  When  sending  Forms  FmHA  1955- 
40.  FmHA  1955-43,  or  other  notice  to  the 
brokers  or  auctioneers  listing  property 
for  sale,  the  County  Supervisor  or 
District  Director  will  attach  a  written 
notice  and  acknowledgment  as  a  guide 
in  meeting  this  requirement.  Exhibit  A  of 
this  subpart  (available  in  any  FmHA 
office)  may  be  used  for  this  purpose. 
***** 

(3)  *   *   • 

(i)  *  *  *  Flood  insurance  must  be 
provided  at  closing  of  loans  on  program/ 
eligible  and  nonprogram  (NP)/ineligible 
terms.  *  *  * 
***** 

(d)  Notification  to  purchasers  of 
inventory  property  with  reportable 
underground  storage  tanks.  If  FmHA  is 
selling  inventory  property  containing  a 
storage  tank(s)  which  was  reported  to 
the  Environmental  Protection  Agency 
(EPA)  pursuant  to  the  provisions  of 

§  1955.57  of  Subpart  B  of  Part  1955  of 
this  chapter,  the  potential  purchaser(s) 
will  be  informed  of  the  reporting 
requirement  and  provided  a  copy  of  the 
report  filed  by  FmHA. 

(e)  Real  property  that  is  unsafe.  If 
FmHA  has  in  inventory,  real  property, 
exclusive  of  any  improvements,  that  is 
unsafe,  that  is  it  does  not  meet  the 
definition  of  "safe"  as  contained  in 

§  1955.103  of  this  subpart  and  which 
cannot  be  feasibly  made  safe,  the  State 
Director  will  submit  the  case  file. 
together  with  documentation  of  the 
hazard  and  a  recommended  course  of^ 
action  to  the  National  Office,  ATTN: 
appropriate  Assistant  Administrator,  for 
review  and  guidance. 

36.  In  §  1955.138,  the  introductory  text 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

§  1 955. 1 38    Property  subject  to  redemption 
rights. 

If,  under  State  law,  FmHA's  interest 
may  be  sold  subject  to  redemption 
rights,  the  property  may  be  sold 
provided  there  is  no  apparent  likelihood 
of  its  being  redeemed. 

(a)  A  credit  sale  of  a  program  or 
suitable  property  subject  to  redemption 
rights  may  be  made  to  a  program 
applicant  when  the  property  meets  the 
standards  for  the  respective  loan 
program.  In  areas  where  State  law  does 
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not  provide  for  full  recovery  of  the  cost 
of  repairs  during  the  redemption  period, 
a  program  sale  is  generally  precluded 
unless  the  property  already  meets 
program  standards. 
***** 

37.  In  §  1955.139.  paragraph  {a)(2),  and 
the  first  sentence  of  (a){3)(iv)  are  revised 
to  read  as  follows: 

§  1955.139    Disposition  of  real  property 
righta. 

(a)  *  *  * 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section  easements  or  rights- 
of-way  may  be  sold  by  negotiation  for 
market  value  to  any  purchaser  for  cash 
without  giving  public  notice  if  the 
conveyance  would  not  change  the 
classification  from  program/suitable  to 
NP  or  surplus,  nor  decrease  the  value  by 
more  than  the  price  received.  Sale 
proceeds  will  be  handled  in  accordance 
with  Subpart  B  of  Part  1951  of  this 
chapter. 

(3)  *   *   * 

(iv)  Property  interests  under  this 
paragraph  may  be  conveyed  by 
negotiation  with  any  eligible  recipient 
without  giving  public  notice  if  the 
conveyance  would  not  change  program/ 
suitable  property  to  NP  or  surplus.  *   *  * 
***** 

38.  Sections  1955.140,  1955.141, 
1955.142  and  1955.143  are  revised  to  read 
as  follows: 

§  1955.140    Sale  In  parcels. 

(a)  Individual  property  subdivided. 
An  individual  property  may  be  offered 
for  sale  as  a  whole  or  subdivided  into 
parcels  as  determined  by  the  State 
Director.  For  MFH  property,  guidance 
will  be  requested  from  the  National 
Office  for  all  properties  other  than  RHS 
projects.  When  farm  inventory  property 
is  classified  surplus  because  it  is  larger 
than  a  family-size  farm,  the  State 
Director  will  subdivide  the  property  info 
one  or  more  suitable  farm  tracts  and  sell 
the  suitable  tracts  to  program  applicants 
in  accordance  with  §  1955.106  of  this 
subpart.  Any  remaining  surplus  property 
will  be  disposed  of  in  accordance  with 
§  1955.107  of  this  subpart.  Division  of 
the  land  or  separate  sales  of  portions  of 
the  property,  such  as  timber,  growing 
crops,  inventory  for  small  business 
enterprises,  buildings,  facilities,  and 
similar  items  may  be  permitted  if  a 
better  total  price  for  the  property  can  be 
obtained  in  this  manner.  The  division  of 
property  must  not  change  its  character 
from  program/suitable  to  NP  or  surplus 
unless  authorized  by  the  appropriate 
Assistant  Administrator.  Environmental 
effects  should  also  be  considered 
pursuant  to  Subpart  G  of  Part  1940  of 
this  chapter.  Any  applicable  State  laws 


will  be  set  forth  in  a  State  Supplement 
and  will  be  complied  with  in  connection 
with  the  division  of  land. 

(b)  Grouping  of  individual  properties. 
The  State  Director  may  authorize  the 
combining  of  two  or  more  individual 
properties  into  a  single  parcel  for  sale  as 
one  block  if  it  is  determined  this  will 
facilitate  the  sale. 

§1955.141    Transferring  title. 

(a)  Real  property.  Real  property  will 
be  conveyed  by  Form  FmHA  1955-49,  or 
other  form  of  nonwarranty  deed 
approved  by  OGC,  executed  by  the 
State  Director  or  duly  designated  Acting 
State  Director.  This  authority  may  not 
be  redelegated  except  in  Puerto  Rico, 
where  the  State  Director  may  delegate 
this  authority  to  a  District  Director.  A 
District  Director  in  Puerto  Rico  may  not 
redelegate  this  authority  except  to  a 
duly  designated  Acting  District  Director. 
FmHA  or  an  approved  closing  agent 
may  prepare  the  granting  instrument  for 
real  property.  Any  FmHA  expenses 
involved  will  be  paid  by  use  of  Standard 
Form  1034  and  Form  FmHA  2024-1  and 
charged  to  the  inventory  account  or  may 
be  paid  from  any  down  payment  where 
funds  are  being  disbursed  by  the  closing 
agent. 

(b)  Chattel.  Chattel  property  will  be 
conveyed  by  Form  FmHA  1955-47, 
executed  by  the  Country  supervisor. 
District  Director,  or  State  Director. 

(c)  Additional  real  property 
documentation.  For  MFH  property, 
documentation  will  be  in  accordance 
with  appropriate  program  procedure.  For 
SFH  program  real  property  sold  to 
program  applicants  or  whenever 
required,  the  County  Supervisor  or 
District  Director  will  also  provide  the 
purchaser  the  following  documents  or 
statements: 

(1)  A  termite  certificate  from  a  reliable 
firm. 

(2)  Local  authority  certification,  if 
customary  in  the  State,  that  the 
individual  water  and/or  sewage  systems 
are  functional  and  adequate  for  property 
not  being  served  by  public  water  and/or 
sewer  systems. 

(d)  Rent  increases  for  MFH  property. 
After  approval  of  a  credit  sale  for  an 
occupied  MFH  project,  but  prior  to 
closing,  the  purchaser  will  prepare  a 
realistic  budget  for  project  operation 
(and  a  utility  allowance,  if  applicable)  to 
determine  if  a  rent  increase  may  be 
needed  to  continue  or  place  project 
operations  on  a  sound  basis.  Exhibit  C 
of  Subpart  C  of  Part  1930  of  this  chapter 
will  be  followed  in  processing  the 
request  for  a  rent  increase.  In  processing 
the  rent  increase,  the  purchaser  will 
have  the  same  status  as  a  borrower.  An 


approved  rent  increase  will  be  effective 
on  or  after  the  date  of  closing, 
(e)  Interest  credit  and  rental 
assistance  for  MFH  property.  Interest 
credit  and  rental  assistance  may  be 
granted  to  program  applicants 
purchasing  MFH  properties  in 
accordance  with  the  provisions  of 
Exhibit  B  of  Subpart  E  of  Part  1944  and 
Exhibit  E  of  Subpart  C  of  Part  1930  of 
this  chapter  respectively. 

§  1955.142    Reporting  sale. 

When  the  transaction  is  closed  and 
the  conveying  instrument  has  been 
delivered,  the  appropriate  FmHA  official 
Will  process  Form  FmHA  1955-50, 
"Advice  of  Inventory  Property  Sold."  or 
for  MFH,  Form  FmHA  1965-20, 
"Multiple  Family  Housing  Advice  of 
Mortgaged  Real  Estate  Sold,"  in 
accordance  with  the  respective  FMI. 
Real  or  chattel  property  which  has  been 
disposed  of  by  means  other  than  sale, 
including  total  loss  or  destruction,  will 
be  reported  in  the  same  manner. 

§  1955.143    Report  of  inventory  not  sold. 

Properties  which  are  subject  to  a  sale 
moratorium  are  excluded  from  this 
requirement.  Applicable  property 
reports  due  in  the  National  Office  will 
be  grouped  together  and  submitted 
simultaneously  by  the  State  Director  to 
the  appropriate  Assistant  Administrator 
each  March  31st  and  September  30th 
unless  the  servicing  official  determines 
that  earlier  guidance  is  appropriate. 

(a)  SFH  properties — (1)  Program 
property.  After  the  requirements  of 

§  1955.114(a)(6)  of  this  subpart  are  met, 
and  the  property  has  been  in  inventory 
for  one  year,  a  report  will  be  submitted 
to  the  Assistant  Administrator,  Housing 
The  submission  will  include  the  case 
file,  documentation  of  marketing  efforts 
and  a  request  to  sell  the  property  by 
sealed  bid  or  auction  in  accordance  with 
§  1955.112(c)  of  this  subpart  and/or 
provide  a  recommendation  for  future 
sales  efforts. 

(2)  NP  property.  After  the 
requirements  of  §  1955.115(a)(1)  of  this 
subpart  are  met,  and  the  property  has 
been  in  inventory  for  nine  months,  a 
report  will  be  submitted  to  the  Assistant 
Administrator,  Housing.  The  submission 
will  include  the  case  file,  documentation 
of  marketing  efforts,  and  a 
recommendation  for  future  sales  efforts. 

(b)  Properties  other  than  housing.  For 
any  real  or  chattel  property  not  sold 
within  18  months  after  acquisiJion  (6 
months  for  chattel),  the  County 
Supervisor  or  District  Director,  as 
appropriate,  will  send  the  case  file. 
documentaUon  of  marketing  efforts  ar  d 
a  recommendation  for  future  sales 
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efforts  to  the  State  Director  for  review. 
The  State  Director  or  appropriate 
program  official  will  review  the 
submission  and  provide  any  additional 
recommendations.  If  the  property  is  not 
sold  within  an  additional  6  months  (3 
months  for  chattels),  the  State  Director 
will  forward  the  case  file, 
documentation  of  marketing  efforts,  and 
a  recommendation  for  future  sales 
efforts  to  the  appropriate  Assistant 
Administrator  for  guidance. 

39.  In  §  1955.144.  the  title  is  revised 
and  the  first  sentence  of  (a)  is  revised  to 
read  as  follows: 

§  1955.144    Disposal  of  NP  or  surplus 
property  to,  through,  or  acquisition  from 
other  Agencies. 

(a)  *  *  *  If  NP  or  surplus  real  or 
chattel  property  cannot  be  sold  (or  only 
token  offers  are  received  for  it),  the 
appropriate  Assistant  Administrator 
shall  give  consideration  to  disposing  of 
the  property  to  other  Federal  Agencies 
or  Stale  or  local  governmental  entities 
through  the  General  Services 
Administration  (GSA).  *  *  * 

40.  Section  1955.145  is  revised  to  read 
as  follows: 

§  1955.145    Land  acquisition  to  effect  sale. 

The  State  Director  is  authorized  to 
acquire  land  which  is  necessary  to  effect 
sale  of  inventory  real  property.  This 
action  must  be  considered  only  on  a 
case-by-case  basis  and  may  not  be 
undertaken  primarily  to  increase  the 
financial  return  to  the  Government 
through  speculation.  The  State  Director's 
authority  under  this  section  may  not  be 
redelegated.  For  MFH  and  other 
organization-type  loans,  prior  approval 
must  be  obtained  from  the  appropriate 
Assistant  Administrator  prior  to  land 
acquisition. 

(a)  Alternate  site.  Where  real  property 
has  been  determined  to  be  NP  due  to 
location  and  where  it  is  economically 
feasible  to  relocate  the  structure  thereby 
making  it  a  program  property,  the  State 
Director  may  authorize  the  acquisition 
of  a  suitable  parcel  of  land  to  relocate 
the  structure  if  economically  feasible. 
The  remaining  NP  parcel  of  land  will  be 
sold  for  its  market  value. 

(b)  Additional  land.  Where  real 
property  has  been  determined  NP  for 
reasons  that  may  be  cured  by  the 
acquisition  of  adjacent  land  or  an 
alternate  site,  in  order  to  cure  title 
defects  or  encroachments  or  where 
structures  have  been  built  on  the  wrong 
land  and  where  it  is  economically 
feasible,  the  State  Director  may 
authorize  the  acquisition  of  additional 
land  at  a  price  not  in  excess  of  its 
market  value. 


(c)  Easements  or  rights-of-way.  The 
Stale  Director  may  authorize  the 
acquisition  of  easements,  rights-of-way 
or  other  interests  in  land  to  cure  title 
defects,  encroachments  or  in  order  to 
make  NP  property  a  program  property,  if 
economically  feasible. 

41.  In  §  1955.146.  paragraph  (a)  is 
revised  to  read  as  follows: 

§1955.146    Advertising. 

(a)  General.  When  property  is  being 
sold  by  FmHA  or  through  real  estate 
brokers,  it  is  the  servicing  official's 
responsibility  to  ensure  adequate 
advertising  of  property  to  achieve  a 
timely  sale.  The  primary  means  of 
advertisements  are  newspaper 
advertisements  in  accordance  with 
FmHA  Instruction  2024-F  (available  in 
any  FmHA  office),  public  notice  using 
Form  FmHA  1955-41.  "Notice  of  Sale," 
and  notification  of  known  interested 
parties.  Other  innovative  means  are 
encouraged,  such  as  the  use  of  a  bulletin 
board  to  display  photographs  of 
inventory  properties  for  sale  with  a  brief 
synopsis  of  the  property  attached; 
posting  Forms  FmHA  1955-40  or  FmHA 
1955—43.  as  appropriate,  in  the  reception 
area  to  attract  applicant  and  broker 
interest;  posting  notices  of  sale  at 
employment  centers;  door-to-door 
distribution  of  sales  notices  at 
apartment  complexes;  radio  and/or 
television  spots;  group  meetings  with 
potential  applicants/investors/real 
estate  brokers;  and  advertisements  in 
magazines  arid  other  periodicals.  If 
FmHA  personnel  are  not  available  to 
perform  these  services.  FmHA  may 
contract  for  sx»^  services  in  accordance 
with  Fml  lA  Instruction  2024-A 
(available  in  any  FmHA  office). 
***** 

42.  In  §  1955.147.  the  introductory  text 
and  paragraph  (b)  are  revised,  and  the 
word  "Form"  in  the  first  sentence  of 
paragraph  (e)  is  replaced  with  the  word 
"Instruction"  as  follows: 

§1955.147    Sealed  bid  sales. 

This  section  provides  guidance  on  the 
sale  of  all  FmHA  inventory  property, 
except  suitable  FP  real  property  which 
will  not  be  sold  by  sealed  bid.  Before  a 
sealed  bid  sale,  the  State  Director  will 
determine  and  document  the  minimum 
sale  price  acceptable.  In  determining  a 
minimum  sale  price,  the  State  Director 
will  consider  the  length  of  time  the 
property  has  been  in  inventory,  previous 
marketing  efforts,  the  type  property 
involved,  and  potential  purchasers. 
Progratn  financing  will  be  offered  on 
sales  of  program  and  suitable  property. 
For  NP  or  surplus  property,  credit  may 
be  extended  to  facilitate  the  sale.  Credit, 
however,  may  not  exceed  the  market 


value  of  the  property  nor  may  the  term 
exceed  the  period  for  which  the  property 
will  serve  as  adequate  security.  Sealed 
bids  will  be  made  on  Form  FmHA  1955- 
46  with  any  accompanying  deposit  in  the 
form  of  cashier's  check,  certified  check, 
postal  or  bank  money  order  or  bank 
draft  payable  to  FmHA.  For  program 
and  suitable  property,  the  minimum 
deposit  will  be  the  same  as  outlined  in 
§  1955.130(e)(1)  of  this  subpart.  For  NP 
or  surplus  property,  the  minimum 
deposit  will  be  fen  percent  (10%).  The 
bid  will  be  considered  delivered  when 
actually  received  at  the  FmHA  office. 
All  bids  will  be  date  and  time  stamped. 
Advertisements  and  notices  will  request 
bidders  to  submit  their  bid  in  a  sealed 
envelope  marked  as  follows:  "SEALED 

BID  OFFER * " 

(•Insert  "PROPERTY  IDENTIFICATION 

NUMBER "). 

***** 

(b)  Successful  bids.  The  highest 
complying  bid  meeting  the  minimum 
established  price  will  be  accepted  by 
the  approval  official:  however,  it  will  be 
subject  to  loan  approval  by  the 
appropriate  official  when  a  credit  sale  is 
involved.  For  SFH  and  FP  (surplus 
property)  sales,  preference  will  be  given 
to  a  cash  officer  on  NP  or  surplus 
property  sales  which  is  at  least 

* percent  of  the  highest  offer 

requiring  credit  [*Refer  to  Exhibit  B  of 
FmHA  Instruction  440.1  (available  in 
any  FmHA  office)  for  the  current 
percentage.]  Otherwise,  equal  bids  will 
be  accepted  by  public  lot  drawing.  For 
program  or  suitable  property  sales,  no 
preference  will  be  given  to  program 
purchasers  unless  two  identical  high 
bids  are  received,  in  which  case  the  bid 
from  the  program  purchaser  will  receive 
preference.  If  a  bid  is  received  from  any 
purchaser  with  a  request  for  credit  that 
(considering  any  deposit)  exceeds  the 
market  value  of  the  property  or  requests 
a  term  which  exceeds  the  period  for 
which  the  property  will  serve  as 
adequate  security,  the  bidder  will  be 
given  the  opportunity  to  reduce  the 
credit  request  arid/or  term  with  no 
accompanying  change  in  the  offered 

price. 

•         «         *         *        * ' 

43.  Section  1955.148  is  revised  to  read 
as  follows: 

§  1955.148    Auction  sales. 

This  section  provides  gur^pnce  on  the 
sale  of  all  FmHA  inventory  property  by 
auction,  except  suitable  FP  real  property 
which  will  not  be  sold  by  auction. 
Before  an  auction,  the  State  Director. 
with  the  advice  of  the  National  Office 
for  organizational  property,  will 
determine  and  document  the  minimum 


27840 


I 
Federal  Register  /  Vol.  53.  No.  142  /  Monday.  July  25.  1988  /  Rules  and  Regulations 


sale  price  acceptable.  In  determining  a 
minimum  sale  price,  the  State  Director 
will  consider  the  length  of  time  the 
property  has  been  in  inventory,  previous 
marketing  efforts,  the  type  property 
involved,  and  potential  purchasers. 
Program  financing  will  be  offered  on 
sales  of  program  and  suitable  property. 
For  NP  and  surplus  property,  credit  may 
be  offered  to  facilitate  the  sale.  Credit, 
however,  may  not  exceed  the  market 
value  of  the  property  nor  may  the  term 
exceed  the  period  for  which  the  property 
will  serve  as  adequate  security.  For 
program  and  suitable  property  sales,  no 
preference  will  be  given  to  program 
purchasers.  The  State  Director  will  also 
consider  whether  an  FmHA  employee 
will  conduct  an  auction  or  whether  the 
services  of  a  professional  auctioneer  are 
necessary  due  to  the  complexity  of  the 
sale.  When  the  services  of  a 
professional  auctioneer  are  advisable, 
the  services  will  be  procured  by  contract 
in  accordance  with  FmHA  Instruction 
2024-A  (available  in  any  FmHA  Office). 
Chattel  property  may  be  sold  at  public 
auction  that  js  widely  advertised  and 
held  on  a  regularly  scheduled  basis 
without  solicitation.  Form  FmHA  1955- 
46  will  be  used  for  auction  sales.  At  the 
auction,  successful  bidders  will  be 
required  to  make  a  bid  deposit.  For 
program  and  suitable  property,  the  bid 
deposit  will  be  the  same  as  outlined  in 
§  1955.130(e)(1)  of  this  subpart.  For  NP 
or  surplus  property  sales,  a  bid  deposit 
of  ten  percent  (10%)  is  required.  Deposits 
will  be  in  the  form  of  cashier's  check, 
certified  check,  postal  or  bank  money 
order  or  bank  draft  payable  to  FmHA. 
Cash  and/or  personal  checks  may  be 
accepted  when  deemed  necessary  for  a 
successful  auction  by  the  person 
conducting  the  auction.  Where  credit 
sales  are  authorized,  all  notices  and 
publicity  should  provide  for  a  method  of 
prior  approval  of  credit  and  the  credit 
hmit  for  potential  purchasers.  This  may 
include  submission  of  letters  of  credit  or 
financial  statements  prior  to  the  auction. 
The  auctioneer  should  not  accept  a  bid 
which  requests  credit  in  excess  of  the 
market  value.  When  the  highest  bid  is 
lower  than  the  minimum  amount 
acceptable  to  FmHA,  negotiations 
should  be  conducted  with  the  highest 
bidder  or  in  turn,  the  next  highest  bidder 
or  other  persons  to  obtain  an  executed 
bid  at  the  predetermined  minimum. 
Upon  purchaser's  default,  the  approval 
official  will  remit  the  bid  deposit  as  a 
Miscellaneous  Collection  according  to 
FmHA  Instruction  1951-B  (available  in 
any  FmHA  office).  The  bid  deposit  will 
be  remitted  only  when  the  bidder 
defaults:  otherwise  it  will  be  used  at 
closing  towards  a  downpayment  or 


closing  costs,  as  applicable.  The  closing 
will  be  conducted  in  accordance  with 
the  procedures  prescribed  in  this 
subpart  for  the  type  property  and 
program  involved. 

PART  1965— REAL  PROPERTY 

44.  The  authority  citation  for  Part  1965 
continues  to  read  as  follows: 

Authority:  U.S.C.  1989,  42  U.S.C.  1480.  5 
U.S.C  301.  7  CFR  2.23,  7  CFR  2.70. 

Subpart  C— Security  Servicing  for 
Single  Family  Rural  Housing  Loans 

45.  In  §  1965.104.  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§  1965.104    Preservation  of  security  and 
protection  of  liens. 

•         •         *         *         * 

(b)  *  *  • 

(3)  Maintenance.  When  the  borrower 
continues  to  occupy  the  security 
property  but  is  not  maintaining  it,  prior 
authorization  from  the  State  Director 
must  be  obtained  before  funds  are 
advanced  for  essential  repairs.  In  no 
case  will  this  authority  be  used  if  a 
subsequent  loan  can  be  made.  The 
protective  advance  should  be  amortized 
over  a  period  consistent  with  the 
borrower's  repayment  ability,  however, 
in  no  case  may  it  exceed  96  months.  The 
County  Supervisor  will  submit  to  the 
State  Director,  through  the  District 
Director  and  Rural  Housing  Chief,  the 
case  file  together  with  the  following 
information  and  any  additional 
information  as  prescribed  in  a  State 
Supplement: 

(i)  An  estimate  of  market  value  "as-is" 
and  "as  improved"  based  upon  a  current 
appraisal; 

(ii)  Description  of  the  essential  repairs 
and  estimate  of  the  cost; 

(iii)  Documentation,  in  the  running 
case  record,  citing  the  reasons:  Why  it  is 
in  the  Government's  best  interest  to 
advance  funds  for  repairs;  whether  the 
property  is  suited  for  retention  in  the 
program;  why  the  loan  should  not  be 
liquidated;  and  why  a  subsequent  loan 
cannot  be  made;  and 

(iv)  If  there  is  a  prior  lien,  written 
documentation  that  the  prior  lienholder 
refuses  to  make  repairs. 
***** 

46.  In  9  1965.106,  the  title  of  paragraph 
(a)  is  revised,  and  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§  1965.106    SulMrdlnation  of  FmHA  Hen. 

(a)  Subordination  of  lien  for  purposes 
other  than  graduoLiuti/fefinancing. 


(b)  Subordination  of  lien  for  recapture 
to  enable  a  borrower  to  graduate  or 
refinance.  When  a  borrower  can 
graduate  to  other  credit  pursuant  to 
Subpart  F  of  Part  1951  of  this  chapter  or 
is  refinancing  the  FmHA  debt(s),  and 
elects  not  to  pay  recapture  at  that  time, 
the  FmHA  lien  may  be  subordinated  to 
secure  the  recapture  receivable  only. 
The  amount  of  the  subordination  will 
not  exceed  the  amount  required  to  pay 
the  FmHA  debt  (exclusive  of  recapture) 
plus  reasonable  closing  costs  and  an 
amount  not  to  exceed  one  percent  for 
loan  servicing  costs  if  required  by  the 
lender.  Further  subordination  of  a  lien 
securing  a  recapture  receivable  only  is 
not  authorized. 

(c)  Approval  authority.  An  approval 
official,  other  than  the  State  Director, 
may  approve  a  subordination  when  the 
total  indebtedness  against  the  security 
including  prior-Uen  debt(s)  does  not 
exceed  his/her  respective  loan  approval 
authority.  The  State  Director  may 
approve  a  subordination  regardless  of 
amount. 
***** 

47.  In  §  1965.125.  the  third  sentence  of 
paragraph  (a)(1)  is  revised,  paragraph 
(a)(3)  is  removed,  paragraph  (a)(4]  is 
redesignated  as  paragraph  (a)(3),  and 
paragraph  (a)(2)  is  revised  to  read  as 
follows:  ; 

§1965.125    Liquidation.  • 

(a)  Voluntary  liquidation. 

(1)  *  *  *  The  County  Supervisor  will 
advise  the  borrower  if  there  appears  to 
be  any  equity  in  the  property.  *  *  * , 

*****  I 

(2)  Consent  to  sale  when  the  FmHA 
debt  and  authorized  selling  expenses 
exceed  market  value.  If  a  borrower 
proposes  to  sell  the  property  for  an 
amount  which  will  be  insufficient  to  pay 
the  FmHA  debt,  prior  lien(s).  if  any,  and 
authorized  selling  expenses,  an 
appraisal  will  be  completed  and  the 
County  Supervisor  may  consent  to  the 
sale  if  the  proposed  sale  price  is  not  less 
than  the  market  value.  If  a  current 
financial  statement  is  not  in  the  case 
file,  a  financial  statement  on  Form 
FmHA  1944-3.  "Budget  and/or  Financial 
Statement"  will  be  taken  to  determine  if 
the  borrower  has  the  ability  to  pay  all  or 
a  substantial  portion  of  the  authorized 
selling  expenses  taking  into  account  the 
borrower's  moving/relocation  expenses 
and  the  Government's  prospects  of 
acquisition  of  the  property  by  voluntary 
conveyance  or  foreclosure. 

(i)  Authorized  selling  expenses. 
Authorized  selling  expenses  are  those 
which  the  seller  customarily  or  legally 
must  pay  to  convey  title  and  include  but 
are  not  limited  to:  a  real  estate  broker's 
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commission  which  does  not  exceed  the 
most  typical  rate  for  the  sale  of  similar 
property  in  the  area,  no  more  than  three 
points  to  enable  the  buyer  to  obtain 
credit  from  another  lender  provided  they 
are  not  being  paid  to  reduce  the 
purchasers  interest  rate,  real  estate 
taxes,  preparation  of  the  deed,  abstract 
and/or  title  fees,  termite  and/or  other 
related  inspections,  title  insurance, 
surveys,  and  deed  or  other  revenue 
stamps.  Junior  liens  may  also  be  settled 
in  the  same  manner  as  outlined  in 
§  1955.10(c)(2)  of  Subpart  A  of  Part  1955 
of  this  chapter,  however,  the  State 
Director  must  approve  settlement  of  the 
junior  lien  regardless  of  the  amount. 

(ii)  Closing  the  transaction.  In  no  case 
will  the  borrower  (seller)  receive  any 
cash  proceeds  from  the  sale. 
Distribution  of  funds  will  be  handled  as 
follows: 

(A)  Where  there  are  sufficient  cash 
proceeds  at  closing,  the  entire  sale 
proceeds,  minus  prior  liens,  if  any,  and 
authorized  selling  expenses,  must  be 
applied  to  the  FmHA  debt. 

(B)  Where  cash  proceeds  are  not 
available  (such  as  in  the  case  of  an 
assumption]  or  are  insufficient  to  pay 
authorized  selling  expenses,  FmJiA  may 
pay  said  expenses  necessary  to 
consummate  the  transaction  by 
preparation  of  Standard  Form  1034. 
"Public  Voucher  For  Purchases  And 
Expenses  Other  Than  Personal,"  and 
submission  of  Form  FmHA  2024-1, 
"Miscellaneous  Payment  System." 
according  to  FmHA  Instruction  2024-P 
(available  in  any  FmHA  office)  and  the 
respective  Forms  Manual  Insert  (FMI). 
Expenses  will  only  be  vouchered  when 
the  County^upervisor  has  determined 
that  it  is  in  FmHA's  financial  interest  to 
pay  such  selling  expenses  instead  of  the 
prospects  of  accepting  a  voluntary 
conveyance  or  foreclosure,  taking  into 
account  the  estimated  additional  costs 
which  would  arise  were  the  property  to 
be  acquired  and  sold  from  inventory. 
Any  real  estate  taxes  due  from  the 
transferee  for  which  there  are 
insufficient  equity  proceeds  for  payment 
at  closing  will  be  charged  to  the 
borrower's  account  prior  to  loan  closing 
as  a  recoverable  cost  item.  All  other 
authorized  selling  expenses  will  be 
charged  to  the  Rural  Housing  Insurance 
Fund  (RHIF)  as  a  related  program 
expense  prior  to  loan  closing.  A 
subsequent  loan  will  be  processed  for 
any  equity  (market  value  "as-is"  minus 
FmHA  indebtedness)  in  the  property 
and/or  the  amount  of  any  needed 
repairs  (amount  of  repairs  or  the 
difference  between  the  market  value 
"as-improved"  and  market  value  "as-is", 
whichever  is  lower).  Amounts  for  the 


seller's  equity  and/or  repairs  will  not  be 
vouchered  and  charged  to  the 
borrower's  account.  Authorized  selling 
expenses  will  not  be  considered  or 
included  in  the  amount  assumed.  See 
Exhibit  C  of  this  subpart  (available  in 
any  FmHA  office)  for  examples  on  how 
to  determine  amounts  for  vouchers, 
subsequent  loans,  and/or  assumption 
agreements. 

(iii)  Release  from  liability.  When 
consent  under  this  paragraph  is  given, 
the  County  Supenrisor  is  authorized  to 
release  the  FmHA  security 
instrumenl{s).  When  necessary  to 
comply  with  a  State  Law,  a  State 
Supplement  approved  by  OGC  will 
prescribe  procedures  for  releasing 
security  instruments  when  the  debt 
evidenced  therein  is  not  satisfied  in  full. 
Release  of  the  borrower  from  liability 
for  the  deficiency  is  covered  in 
§  1965.127(a)(3)  and  (b)  of  this  subpart. 
In  cases  where  the  borrower  is  released 
from  liability,  and  the  loan  is  not  being 
assumed,  the  note(s)  will  be  stamped 
"Satisfied  For  Less  Than  Indebtedness — 
Borrower  Released  From  Liability." 
*        *        *        •        • 

48.  In  §  1965.126,  the  first  sentence  of 
the  introductory  text,  paragraphs  (a)  and 
(b)(1)  introductory  text,  the  second  and 
last  sentences  of  (b)(3),  paragraphs 
(b)(4)(i),  (b)(4)(ii),  (b)(5).  (b)(13).  the 
introductory  text  of  (c)  and  (c)(2),  (d), 
and  (e)(4)(ii)  are  revised  to  read  as 
follows: 

§  1 965. 1 26    Transfer  of  property  witti 
assumption  of  indebtedness. 

When  a  borrower  proposes  to  sell  real 
estate  security,  assumption  of  the 
loan(s)  may  be  approved  on  program  or 
nonprogram  (NP)  terms,  as  applicable, 
subject  to  the  provisions  of  paragraphs 
(c)  and  (d)  of  this  section.  *  *  * 

(a)  Authority.  Subject  to  prior 
concurrence  of  the  State  Director 
required  by  paragraph  (b)(6)  of  this 
section,  the  County  Supervisor  may 
approve  transfer  and  assumption  on 
program  or  NP  terms  and  release 
borrowers  and  cosigners  from  liability, 
when  applicable,  when  the  indebtedness 
involved  does  not  exceed  his/her  loan 
approval  authority.  If  the  indebtedness 
exceeds  the  County  Supervisor's  loan 
approval  authority,  approval  must  be  by 
an  official  with  appropriate  approval 
authority. 

(b)  *  •  * 

(1)  Loan  classification  ana/or 
changes.  A  loan  may  be  assumed  as 
outlined  in  this  subparagraph,  after 
which  the  loan  will  be  classified 
according  to  the  terms  on  which  it  was 
assumed.  Assumption  on  program  terms 
is  authorized  ONLY  when  both  the 
assuming  party  meets  eligibihty 


requirements  AND  the  property  is  suited 
for  the  housing  program.  The  following 
loans  may  be  assumed  on  program  or 
NP  terms  under  paragraph  (c)  or  (d)  of 

this  section: 

•        «        *        *        * 

(3)  *  *  *  It  is  not  intended  to  exclude 
a  property  currently  in  the  program  from 
being  transferred  to  a  program  applicant 
simply  because  it  is  situated  on  more 
than  a  minimum-adequate  site.  *  *  * 
When  the  balance  of  the  transferor's 
debt  is  paid  or  when  only  a  portion  of 
the  security  property  was  transferred 
which  adequately  secures  the  debt 
assumed  by  the  transferee,  and  it  is 
necessary  to  release  the  remaining 
portion  of  the  security  property,  OGC 
will  be  requested  to  prepare  the  release 
document. 

(4)  *   *   * 

(i)  A  single-family  dwelling  presently 
financed  by  FmHA  may  be  transferred 
to  a  program  applicant  on  program 
terms  provided  it  meets  FmHA  program 
requirements  and  policies.  These 
properties  are  not  being  brought  into  the 
RH  program  in  the  same  sense  as 
existing  properties  not  already  financed 
by  FmHA.  They  are  properties  in  which 
FmHA  already  has  a  long-term  lending 
commitment  and  security  interest. 
Therefore,  such  properties  may  be 
retained  in  the  program  although  they 
contain  more  square  feet  of  living  area 
and/or  design  features  which  would  not 
be  permitted  when  makirjg  an  initial 
loan  for  an  existing  dwelling  according 
to  Subpart  A  of  Part  1944  of  this  chapter. 
It  must,  however,  be  typical  of  modest 
homes  in  the  area. 

(ii)  In  some  instances,  a  property         j. 
presently  financed  under  the  section  502 
RH  program  may  not  be  suited  for 
retention  in  the  program.  In  those 
instances,  assumption  may  be  on  NP 
terms  only,  according  to  paragraph  (d) 
of  this  section.  Situations  of  this  type 
include,  but  are  not  limited  to: 

(A)  A  dwelling  which  has  been 
enlarged  or  improved  to  the  point  where 
it  is  clearly  above  modest  in  size,  design 
and/orcost. 

(B)  When  a  determination  is  made 
that  the  property  should  not  have  been 
financed  originally. 

■  (C)  A  dwelling  brought  into  the 
program  as  an  existing  dwelling  which 
met  program  standards  at  the  time  it 
was  originally  financed  by  FmHA  but 
which  does  not  conform  to  current 
policies.  This  includes  older  and/or 
larger  houses  of  a  type  that  have  been 
proven  to  create  excessive  energy  and/ 
or  maintenance  costs  to  very-low  and 
low-income  borrowws. 

(D)  A  dwelling  wmth  is  obsolete  due 
to  location,  design,  construction  or  age. 
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(5)  Amount  of  assumption.  Except  for 
transfers  covered  in  paragraphs  (b](12) 
and  (c)(2}  of  this  section,  the  transferee 
will  assume  the  entire  FmHA 
indebtedness  unless  the  indebtedness 
plus  prior  liens  exceeds  the  "as-is" 
market  value  of  the  property,  in  which 
case  the  transferee  will  assume  an 
amount  equal  to  the  "as-is"  market 
value  of  the  property.  less  the  amount  of 
prior  liens,  if  any.  In  the  situations 
outlined  in  paragraphs  (bl(12]  and  (c)[2} 
of  this  section,  the  amount  of  the  debt 
will  not  be  changed.  When  the  buyer 
and  seller  have  agreed  upon  transfer  for 
"amount  of  debt,"  recapture  of  subsidy 
due  based  on  "as-is"  market  value  of  the 
security  property  must  be  calculated 
and  included  as  part  of  the  total 
indebtedness. 
*        *        *        t        • 

(13)  Repairs.  When  a  loan  is  to  be 
assumed  on  program  terms,  repairs 
necessary  to  bring  the  property  to 
program  standards  will  be  accomplished 
with  a  subsequent  loan  in  accordance 
with  Subpart  A  of  Part  1944  of  this 
chapter,  unless  the  transferee  has 
sufficient  funds  to  make  the  repairs  with 
his/her  own  resources.  In  no  case  will 
FmMA  suggest,  encourage,  or  require 
that  the  transferor  make  necessary 
repairs  as  a  condition  for  approving  a 
transfer  with  assumption. 

(c)  Assumption  on  program  terms.  A 
loan  may  be  assumed  on  program  terms 
when  the  transferee  meets  eligibility 
requirements  in  the  loan  making 
regulation  for  the  type  loan  involved, 
except  that  a  section  504  transferee  may 
have  only  an  ownership  interest  in  the 
property  and  must  occupy  the  dwelling 
as  his/her  residence  after  the 
assumption  is  closed.  Interest  rates  and 
amortization  periods  are  as  follows: 

(2)  In  the  situations  outlined  in 
paragraphs  (b)(12)  and  (cM2){i).  {c)(2Kii) 
and  (c)(2)(iii)  of  this  section  only,  the 
assuming  party  will  execute  Form 
FmHA  AOO-9,  "Assumption  Agreement 
(Same  Terms)."  unless,  due  to  more 
favorable  terms  available  at  the  time, 
the  assuming  party  desires  to  assiune 
the  loan  on  new  terms.  If  the  assuming 
party  desires  to  assume  the  loan  on  new 
terms,  they  must  meet  all  eligibility 
requirements  of  Subpart  A  of  Part  1944 
of  this  chapter.  If  a  same  terms 
assumption  is  consummated,  the 
Finance  Ofrice  will  be  involved  only  by 
,  submission  of  Form  450-10  to  change  the 
name  and  case  number  on  the  account 
being  assumed.  Same  terms  assumptions 
under  this  paragraph  are  authorized 
without  considering  the  assuming 
party's  eligibility  fcH-  program  assistance. 
The  interest  rate,  final  due  date, 


payment  date,  account  status  (current, 
delinquent  ahead  of  schedule]  will  not 
be  changed  by  virtue  of  the  assumption. 
After  assumption,  compliance  with  loan 
conditions  is  required.  If  a  same  terms 
transfer  is  consununated  and  the 
account  is  delinquent,  it  may  be 
reamortized  in  accordance  with 
§  1951.314(a)(7)  of  Subpart  G  of  Part 
1951  of  this  chapter.  Eligibility  for 
interest  credit  will  be  considered  or  re- 
evaluated at  the  time  of  assumption. 
Situations  where  these  terms  are 
authorized  are: 


(d)  Assumption  on  NP  terms.  When  a 
borrower  sells  or  proposes  to  sell 
security  property  and  the  purchaser 
does  not  meet  the  eligibility 
requirements  for  an  RH  loan,  or  the 
property  is  not  suited  for  retention  in  the 
housing  program,  the  debt  may  be 
assumed  on  NP  terms  if  the  assuming 
party  has  repayment  ability,  is 
creditworthy,  and  it  is  advantageous  to 
the  Government  to  allow  the 
assumption.  If  the  purchaser  does  not 
assume  the  debt,  the  loan  must  be 
liquidated.  After  assumption  on  NP 
terms,  the  loan  will  be  classified  as  a  NP 
loan.  The  assumption  agreement  will 
bear  interest  at  the  SFH-NP  rate  in 
effect  on  the  date  the  assumption  is 
approved.  The  term  of  the  assumption 
may  not  exceed  the  period  for  which  the 
property  will  serve  as  adequate  security 
for  the  debt.  Other  terms  are  as  follows: 

(1)  When  the  purchaser  does  not  own 
an  adequate  home  and  intends  to 
occupy  the  house,  the  terms  may  be  for 
a  period  not  to  exceed  30  years.  A 
payment  of  two  percent  of  the  debt 
(including  any  subsidy  due)  or  the 
current  "as-is"  market  value  of  the 
property,  whichever  is  lower,  must  be 
made  at  closing  to  reduce  the  amount 
assumed. 

(2)  When  the  purchaser  does  not  meet 
the  criteria  in  paragraph  (d)(1)  of  this 
section,  the  amortization  period  will  not 
be  for  more  than  10  years  uzdess  the 
State  Director  determines  that  more 
favorable  terms  are  necessary  to 
facilitate  the  sale,  in  which  case  the 
assumption  may  be  amortized  using  up 
to  a  20-year  factor  with  payment  in  full 
(balloon  payment)  due  not  later  than  10 
years  from  the  date  of  closing.  A 
payment  of  five  percent  of  the  debt 
(including  any  subsidy  due)  or  the 
current  "as-is"  market  value  of  the 
property,  whichever  is  lower,  must  be 
made  at  closing  to  reduce  the  amount 
assumed. 

(e)  *  *  * 
(4)  •  *  * 

(ii)  Flood  insurance  is  required  on  any 
house  located  in  an  identified  flood  or 


mudslide  hazard  area  where  flood 
insurance  is  available.  If  the  house  was 
built  prior  to  implementation  of  the 
flood  insurance  program  and  flood 
insurance  has  never  been  available  or  is 
no  longer  available,  assumption  on 
program  or  NP  terms  may  be  approved 
without  flood  insurance  provided  the 
house  is  determined  by  the  County 
Supervisor  to  be  made  (that  is,  any 
hazard  that  exists  would  not  likely 
endanger  the  safety  of  dwelling 
occupants.)  If  not  safe,  or  if  water  rises 
insidie  the  hving  space  of  the  house 
frequently,  the  property  will  be 
classified  as  NP  and  therefore  subject  to 
assumption  on  NP  terms  only.  If  the 
house  is  located  in  an  identified  flood  or 
mudslide  hazard  area  and  flood 
insurance  is  not  available  when  the 
assumption  is  approved,  the  County 
Supervisor  will  note  in  the  appropriate 
space  on  Form  FmHA  1940-1  that 
approval  is  subject  to  the  requirement 
for  having  flood  insurance  if  it  becomes 
available  in  the  future. 
•        *        *        *        • 

49.  In  \  1965.127,  paragraphs  (a) 
introductory  text,  (a)(1),  (a)(2).  (a)(3)  and 
(b)(1)  are  revised  to  read  as  follows: 

§1965.127    Release  from  Habmty. 

(a)  Circumstances  when  release  from 
liability  is  authorized.  Release  from 
liability  will  be  accomphshed  by 
preparing  and  distributing  Form  FmHA 
1965-8.  "Release  From  Personal 
Liability."  according  to  the  FMI  as 
follows: 

(1)  When  the  total  debt  is  assumed, 
the  borrower  and  co-signer,  if  any,  will 
be  released  from  liability  by  the  County 
Supervisor. 

(2)  A  person  who  is  jointly  Kable  for  a 
loan  may  be  released  from  liability  by 
the  County  Supervisor  provided: 

(i)  A  divorce  decree  or  property 
setUement  document  did  not  make  the 
withdrawing  party  responsible  for  loan 
payments; 

(ii)  The  withdrawing  party's  interest 
in  the  security  party  is  conveyed  to  the 
person  with  whom  the  loan  will  be 
continued:  and  r 

(iii)  The  person  with  whom  the  loan 
will  be  continued  has  adequate 
repayment  ability. 

(3)  When  the  vaVie  of  the  security 
property  is  less  than  the  total  debt  and 
an  amount  equal  to  the  market  value  of 
the  security  is  assumed  under 

§  1905.126(bM5)  of  this  subpart,  or  sale 
outside  the  program  for  an  amount  not 
less  than  the  market  value  is  approved 
under  S  1965.125(a)(2)  of  this  subpart, 
the  transferor  (and  cosigner,  if  any)  may 
be  released  from  liability  when  the 
determination  is  made  that  the 
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transferor  (and  cosigner,  if  any)  has 
acted  in  good  faith,  adequately 
maintained  the  security  property  and 
otherwise  fulfilled  the  loan  covenants  to 
the  best  of  their  ability.  If  a  cosigner  is 
involved,  the  transferor  will  not  be 
released  unless  the  co-signer  is  also 
released.  The  County  Supervisor  will 
determine  if  a  release  will  be  granted, 
will  document  such  facts  in  the  case  file, 
and  is  authorized  to  release  the 
transferor  (and  co-signer,  if  any)  from 
liability. 

(b)  *  *  * 

(1)  When  the  transferor  (and  co- 
signer, if  any)  is  released  from  liability, 
the  account  will  be  satisfied  in  the 
records  of  the  Finance  Office  when  one 
of  the  following  is  processed: 

(i)  In  the  case  of  sale  outside  the 
FmHA  program,  a  memorandum  from 
the  County  Supervisor  requesting 
satisfaction  of  the  transferor's  account 
balance,  with  copy  of  Form  FmHA  1965- 
8  attached,  indicating  release  from 
liability  is  transmitted  to  the  Finance 
Office.  The  note  will  be  marked 
"Satisfied  and  Borrower  Released  From 
Liability"  and  returned  to  the  borrower. 

(ii)  Form  FmHA  1965-22  indicating  the 
transferor  is  released  from  liability. 
*        *        *        ft        * 

50.  Section  1965.128  is  revised  to  read 
as  follows: 

§  1965.128    Assignment  of  promissory 
notes  and  secuilty  Instruments. 

With  the  advice  of  and  instructions 
from  OGC,  the  note(s)  and  security 
instrument(s)  may  be  assigned  on  a 
nonrecourse  basis  as  outlined  in  this 
section.  For  loans  subject  to  recapture  of 
subsidy,  recapture  must  be  calculated 
based  upon  current  market  value  and 
any  recaputure  due  must  be  considered 
as  part  of  the  indebtedness  at  the  time 
of  assignment.  The  assignment  will  be 
made  using  a  form  approved  by  OGC  on 
an  individual  case  basis  or  on  a  State 
form  approved  by  OGC  and  prescribed 
in  a  State  Supplement.  The  State 
Director  is  authorized  to  execute  the 
assignment,  and  this  authority  may  not 
be  redelegated.  Assignment  is 
authorized  in  the  following  instances: 

(a)  A  borrower  has  requested  it  in 
writing  when  FmHA  is  being  paid  in  full. 

(b)  An  insurance  company  is  paying 
FmHA  in  full  following  a  property  loss. 

(c)  A  junior  lienholder  is  foreclosing 
its  lien  and  is  paying  FmHA  in  full. 

(d)  An  account  has  been  accelerated, 
all  appeals  have  been  exhausted,  the 
case  has  been  accepted  by  OGC  for 
foreclosure,  and  FmHA  is  being  paid  in 
full. 

51.  In  §  1965.129,  the  introductory  text 
is  revised  to  read  as  follows:  - 


§  1965.129    Co-signers. 

Although  a  co-signer  is  personally 
liable  for  repayment  of  the  FmHA  debt, 
he/she  is  not  entitled  to  any  interest  in 
the  security  or  the  rights  of  the  borrower 
under  the  loan  or  security  instruments.  If 
the  security  is  transferred  to  the  co- 
signer, he/she  may  assume  the  FmHA 
indebtedness  or  program  or  NP  terms,  as 
applicable. 
•         *         ft         *         * 

52.  Section  1965.137  is  revised  to  read 
as  follows: 

§  1 965. 1 37    Exception  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
or  address  any  omission  of  this  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law  if  the  Administrator  determines  that 
application  of  the  requirement  or 
provision,  or  failure  to  take  an  action  in 
the  case  of  an  omission,  would 
adversely  affect  the  Government's 
interest  and/or  have  an  inequitable 
effect  on  a  borrower.  The  Administrator 
will  exercise  this  authority  upon  the 
request  of  the  State  Director  with  the 
recommendation  of  the  Assistant 
Administrator  for  Housing;  or  upon 
request  initiated  by  the  Assistant 
Administrator  for  Housing.  Request  for 
exception  must  be  made  in  writing  and 
contain  the  borrower's  case  file  and/or 
related  files  and  pertinent  information  to 
support  and/or  explain  the  adverse 
effect,  propose  alternative  courses  of 
action,  and  show  how  the  adverse  efTect 
will  be  eliminated  or  minimized  if  the 
exception  is  granted. 

Dated:  June  23. 1988. 
Neat  Sox  lohnson. 

Acting  Administrator.  Farmers  Home 

A  dministration. 

[FR  Doc.  88-16416  Filed  7-22-80:  8:45  am] 
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Aniniai  and  Plant  Health  Inspection 
Service  ''' 

9  CFR  Part  78 
[Docket  No.  8S-074] 

Brucellosis  In  Cattle;  State  and  Area 
Classifications 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

summary:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Arizona 
from  a  split  status  of  Qass  Free-Class  A 


to  all  Class  Free.  We  have  determined 
that  Arizona  now  meets  the  standards 
for  Class  Free  status.  This  action 
relieves  certain  restrictions  on  the 
interstate  movement  of  cattle  from 
Arizona. 

DATES:  Interim  rule  effective  July  20. 
1988.  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  September  23, 1988. 

ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA,  Room  1143.  South  Building.  P.O. 
Box  96464,  Washington,  DC  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-074.  Comments 
received  may  be  inspected  at  Room  1141 
of  the  South  Building  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  hoHdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  jan  Huber,  Senior  Staff  Veterinarian, 
Domestic  Programs  Support  Staff,  VS. 
APHIS,  USDA  ,  Room  8l2.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  301^36-5965. 

SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations  contained 
in  9  CFR  Part  78  (referred  to  below  as 
the  regulations)  provide  a  system  for 
classifying  states  or  portions  of  states 
according  to  the  rate  of  brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program.  The 
classifications  are  Class  Free,  Class  A. 
Class  B,  and  Class  C.  States  or  areas 
that  do  not  meet  the  minimum  standards 
for  Class  C  are  required  to  be  placed 
under  federal  quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
states  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  increasingly  less  stringent  as  a 
state  approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  states  or  areas  entail 
maintaining  (1)  A  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months;  (2)  a  rate  of 
infection  in  the  cattle  population  (based 
on  the  percentage  of  brucellosis  reactors 
found  in  the  Market  Cattle  Identification 
(MCI)  program — a  program  of  testing  at 
stockyards,  farms,  ranches,  and 
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slaughtering  establishments)  not  to 
exceed  a  stated  level:  (3)  a  surveillance 
system  that  includes  testing  of  dairy 
herds,  participation  of  all  slaughtering 
establishments  in  the  MCI  program, 
identification  and  monitoring  of  herds  at 
high  risk  of  infection — including  herds 
adjacent  to  infected  herds  and  herds 
from  which  infected  animals  have  been 
sold  or  received,  and  having  an 
individual  herd  plan  in  effect  within  a 
stated  number  of  days  after  the  herd 
owner  is  notified  of  the  finding  of 
brucellosis  in  a  herd  he  or  she  owms: 
and  (4)  minimum  procedural  standards 
for  administering  the  program. 

Before  the  publication  of  this  iiVterim 
rule.  Arizona — except  those  portbns  of 
Mohave  and  Coconino  Counties  north  of 
the  Grand  Canyon — was  classified  as  a 
Class  A  state  because  of  its  herd 
infection  rate  and  its  MCI  reactor 
prevalence  rate.  Those  portions  of 
Mohavein4-Goconino  Coun^es  north  of 
the  Grand  Canyon  were  classified  as 
Class  Free.  However,  after  reviewing  its 
brucellosis  program  records,  we  have 
concluded  that  the  entire  state  of 
Arizona  meets  the  standards  for  Class 
Free  status. 

To  attain  and  maintain  Class  Free 
status,  a  state  or  area  must  (1)  remain 
free  from  field  strain  Brucella  abortus 
infection  for  12  consecutive  months  or 
longer,  (2)  maintain  a  12-consecutive- 
month  MCI  reactor  prevalence  rate  not 
to  exceed  one  reactor  per  2,000  cattle 
tested  (0.050  percent),  and  (3)  have  an 
approved  individual  herd  plan  in  effect 
within  15  days  of  locating  the  source 
herd  or  recipient  herd.  The  entire  state 
of  Arizona  now  meets  the  standards  for 
classification  as  Class  Free. 

Therefore,  we  are  removing  an  area  of 
Arizona  from  the  list  of  Class  A  states  in 
§  78.41(b)  and  adding  it  to  the  list  of 
Class  Free  states  in  §  78.41(a).  This 
action  changes  the  status  of  Arizona 
from  Class  Free  and  Class  A  to  all  Class 
Free,  and  relieves  certain  restrictions  on 
moving  cattle  interstate  from  Arizona. 

Emergency  Action  t 

James  W.  Closser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  an 
emergency  situation  exists  warranting 
publication  of  this  rule  without  prior 
opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interstate  movement  of  cattle  from 
Arizona. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  emergency 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  if  effective  upon 


signature.  We  will  consider  comments 
postmarked  or  received  within  60  days 
of  publication  of  this  interim  rule  in  the 
Federal  Register.  Any  amendments  we 
make  to  this  interim  rule  as  a  result  of 
these  comments  will  be  published  in  the 
Federal  Register  as  soon  as  possible 
following  the  close  of  the  comment 
period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
-for  feeding.  Changing  the  status  of 
Arizona  from  Class  Free/Class  A  to  all 
Class  Free  reduces  certain  testing  and 
other  requirements  governing  the 
interstate  movement  of  cattle  from 
Arizona.  Testing  requirements  for  cattle 
moved  interstate  for  immediate 
slaughter  or  to  quarantined  feedlots  are 
not  affected  by  this  change.  Cattle  from 
certified  brucellosis  free  herds  moving 
interstate  are  not  affected  by  this 
change. 

The  groups  affected  by  this  action  will 
be  certain  herd  owners  in  Arizona,  as 
well  as  buyers  and  importers  of  Arizona 
cattle.  Approximately  60.826  cattle  are 
tested  for  brucellosis  in  Arizona  each 
year,  at  an  average  cost  to  the  seller  of 
$7  per  test.  Therefore.  Class  Free  status 
could  result  in  a  potential  savings  of 
$425,782  for  Arizona's  livestock 
industry.  Since  Arizona  has  3,700  herds, 
the  annual  savings  to  each  herd  owner 
will  be  approximately  $115  per  herd.  We 
have  therefore  determined  that  changing 
Arizona's  brucellosis  status  will  not 
significantly  affect  market  patterns,  and 
will  not  have  a  significant  economic 
impact  on  the  small  entities  affected  by 
this  interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  will  not  ha\e 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

Accordingly,  we  are  amending  9  CVR 
Part  78  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authorit>-:  21  U.S.C.  ni-114a-l.  114«.  115. 
117, 120, 121, 123-126.  134b.  134f:  7  CHI  2.17. 
2.51,  and  371.2(d). 

§  78.41    [Amended] 

2.  Section  78.41,  paragraph  (a)  is 
amended  by  removing  "(those  portions 
of  Mohave  and  Coconino  Counties  north 
of  the  Grand  Canyon)"  immediately 
after  "Arizona". 

3.  Section  78.41,  paragraph  (b)  is 
amended  by  removing  "Arizona  (except 
those  portions  of  Mohave  and  Coconino 
Counties  north  of  the  Grand  Canyon).". 

Done  in  Washington.  DC.  this  20th  day  of 
July.  1988. 
Larry  B.  Slagle. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  88-16682  Filed  7-22-88:  8:45  am) 

BILUNG  CODE  341&-34-M 


9  CFR  Part  78 
[Docket  No.  68-119] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule. 

summary:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Virginia 
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from  a  split  status  of  Class  Free/Class  A 
to  all  Qass  Free.  We  have  determined 
that  Virginia  now  meets  the  standards 
for  Class  Free  status.  This  action 
relieves  certain  restrictions  on  the 
interstate  movement  of  cattle  from 
Virginia. 

DATES:  Interim  rule  effective  July  20, 
1988.  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  September  23, 1988. 
ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA.  Room  1143,  South  Building,  P.O. 
Box  96464,  Washington,  DC  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-119.  Comments 
received  may  be  insp>ected  at  Room  1141 
of  the  South  Building  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Jan  Huber,  Senior  Staff  Veterinarian, 
Domestic  Programs  Support  Staff,  VS, 
APHIS,  USDA,  Room  812,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-5965. 
SUPPLEMENTARY  INFORMATION! 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations  contained 
in  9  CFR  Part  78  (referred  to  below  as 
the  regulations]  provide  a  system  for 
classifying  states  or  portions  of  states 
according  to  the  rate  of  brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program.  The 
classifications  are  Class  Free,  Class  A, 
Class  B,  and  Class  C.  States  or  areas 
that  do  not  meet  the  minimum  standards 
for  Class  C  are  required  to  be  placed 
under  federal  quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  Hnding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
states  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  increasingly  less  stringent  as  a 
state  approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  states  or  areas  entail 
maintaining  (1)  A  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consective  months;  (2)  a  rate  of 
infection  in  the  cattle  population  (based 
on  the  jjercentage  of  brucellosis  reactors 
found  in  the  Market  Cattle  Identification 
(MCI)  program — a  program  of  testing  at 
stockyards,  farms,  ranches,  and 


slaughtering  establishments]  not  to 
exceed  a  stated  level;  (3]  a  surveillance 
system  that  includes  testing  of  dairy 
herds,  participation  of  all  slaughtering 
establishments  in  the  MCI  program, 
identification  and  monitoring  of  herds  at 
high  risk  of  infection — including  herds 
adjacent  to  infected  herds  and  herds 
from  which  infected  animals  have  been 
sold  or  received,  and  having  an 
individual  herd  plan  in  effect  within  a 
stated  number  of  days  after  the  herd 
owner  is  notified  of  the  finding  of 
brucellosis  in  a  herd  he  or  she  owns; 
and  (4]  minimum  procedural  standards 
for  administering  the  program. 

Before  the  publication  of  this  interim 
rule,  Virginia — except  Clarke  County — 
was  classified  as  a  Class  Free  state 
because  of  its  herd  infection  rate  and  its 
MCI  reactor  prevalence  rate.  Clarke 
County,  Virginia,  was  classified  as  Class 
A.  However,  after  reviewing  its 
brucellosis  program  records,  we  have 
concluded  that  the  entire  state  of 
Virginia  meets  the  standards  for  Class 
Free  status. 

To  attain  and  maintain  Class  Free 
status,  a  state  or  area  must  (1]  remain 
free  from  field  strain  Brucella  abortus 
infection  for  12  consective  months  or 
longer,  (2]  maintain  a  12-consecutive- 
month  MCI  reactor  prevalence  rate  not 
to  exceed  one  reactor  per  2,000  cattle 
tested  (0.050  percent],  and  (3)  have  an 
approved  individual  herd  plan  in  effect 
within  15  days  of  locating  the  source 
herd  or  recipient  herd.  The  entire  state 
of  Virginia  now  meets  the  standards  for 
classification  as  Class  Free. 

Therefore,  we  are  removing  an  area  of 
Virginia  from  the  list  of  Class  A  states  in 
§  78.41(b)  and  adding  it  to  the  list  of 
Class  Free  states  in  §  78.41(a).  This 
action  changes  the  status  of  Virginia 
from  Class  Free  and  Class  A  to  all  Class 
Free,  and  relieves  certain  restrictions  on 
moving  catrie  interstate  from  Virginia. 

Immediate  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  had  determined  that  there  is 
good  cause  to  publish  this  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interstate  movement  of  cattle  from 
Virginia. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  emergency 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
signature.  We  will  consider  comments 
postmarked  or  received  within  60  days 
of  publication  of  this  interim  rule  in  the 
Federal  Register.  Any  amendments  we 


make  to  this  interim  rule  as  a  result  of 
these  comments  will  be  published  in  the 
Federal  Register  as  soon  as  possible 
following  the  close  of  the  comment 
period. 

Executive  Order  12291  and  Rcguiatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  SlOO 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Elxecutive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of 
Virginia  from  Class  Free/Class  A  to  all 
Class  Free  reduces  certain  testing  and 
other  requirements  governing  the 
interstate  movement  of  cattle  from 
Virginia.  Testing  requirements  for  cattle 
moved  interstate  for  immediate 
slaughter  or  to  quarantined  feedlots  are 
not  affected  by  this  change.  Cattle  from 
certified  brucellosis  free  herds  moving 
interstate  are  not  affected  by  this 
change. 

The  groups  affected  by  this  action  will 
be  certain  herd  owners  in  Virginia,  as     ^ 
well  as  buyers  and  importers  of  Virginia 
cattle.  Approximately  8,454  cattle  are 
tested  for  brucellosis  in  Virginia  each 
year,  at  an  average  cost  to  the  seller  of 
$7  per  test.  We  estimate  that 
approximately  105  of  these  tests  are 
conducted  on  cattle  in  Clarke  County. 
Virginia.  Therefore,  Class  Free  status 
could  result  In  a  potential  savings  of 
approximately  $735  for  Clarke  County's 
livestock  industry.  Since  Clarke  County. 
Virginia,  has  approximately  251  cattle 
herds,  the  annual  savings  to  each  herd 
owner  will  be  approximately  $2.93  per 
herd.  We  have  therefore  determined  that 
changing  Virginia's  brucellosis  status 
will  not  significantly  affect  market 
patterns,  and  will  not  have  a  significant 
economic  impact  on  the  small  entities 
affected  by  this  interim  rule. 
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Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
deq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

Accordingly,  we  are  amending  9  CFR 
Part  78  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Autliority:  21  U.S.C.  lll-114a-l.  114g.  115. 
117,  120, 121,  123-126, 134b.  134f:  7  CFR  2.17, 
2.51,  and  371.2(d). 

§78.41    [Amended]     *> 

2.  Section  78.41.  paragraph  (a)  is 
amended  by  removing  "(except  Clarke 
County)"  immediately  after  "Virginia". 

3.  Section  78.41.  paragraph  (b)  is 
amended  by  removing  "Virginia  (Clarke 
County)". 

Done  in  Washington.  DC,  this  20th  day  of 
July.  1988. 
Lairy  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  88-16683  Filed  7-22-88;  8:45  am) 

BILLING  CODE  3410-34-M 


9  CFR  Part  92 
[Docket  No.  W-107] 

Importation  of  Animals  Through  the 
Harry  S  Truman  Animal  Import  Center; 
Special  Use  by  ttie  Agricultural 
Research  Service  During  1989 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule. 

summary:  We  are  granting  to  the 
Agricultural  Research  Service  of  the 
United  States  Department  of  Agriculture 
the  exclusive  right  to  use  the  Harry  S 


Truman  Animal  Import  Center 
(HSTAIC)  for  an  importation  during 
calendar  year  1989.  We  are  taking  this 
emergency  action  because  the 
Agricultural  Research  Service  has  a 
singular  opportunity  to  import  swine 
from  the  People's  Republic  of  China. 
This  project  should  improve  the 
germplasm  of  breeding  animals  in  the 
United  States,  eventually  improving  the 
productivity  and  international 
competitiveness  of  U.S.  swine. 
Negotiations  cannot  proceed  until  we 
authorize  the  Agricultural  Research 
Service  to  schedule  an  importation 
through  HSTAIC.  Our  failure  to  act 
immediately  would  jeopardize  those 
negotiations.  Because  of  the  many 
unforeseeable  contingencies  involved  in 
any  HSTAIC  importation,  we  are 
granting  the  Agricultural  Research 
Service  the  exclusive  right  to  use 
HSTAIC  for  an  importation  to  be 
scheduled  during  calendar  year  1989. 
dates:  Interim  rule  effective  July  25.  ' 
1988.  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  September  23. 1988. 
ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS. 
USDA.  Room  1143.  South  Building,  P.O. 
Box  96464.  Washington.  DC  20090-6464. 
Specifically  refer  to  Docket  No.  88-107. 
You  may  review  comments  in  Room 
1141  of  the  South  Building,  14th  St.  at 
Independence  Ave.,  SW.,  Washington, 
DC,  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Harvey  A.  Kryder.  Senior  Staff 
Veterinarian.  Import-Export  and 
Emergency  Planning  Staff.  Veterinary 
Services.  APHIS.  USDA.  Room  810, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-6695. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  92, 
§  92.41  (referred  to  below  as  the 
regulations)  set  forth  the  conditions 
under  which  importers  may  qualify 
animals  to  enter  the  United  States 
through  the  Harry  S  Truman  Animal 
Import  Center  (HSTAIC)  in  Fleming  Key, 
Florida. 

An  important  mission  of  the 
Agricultural  Research  Service,  which  is 
an  agency  of  the  United  States 
Department  of  Agriculture,  is  to  develop 
means  of  increasing  the  productivity  of 
animals.  This  involves  improving  the 
germplasm  available  for  breeding.  The 
Agricultural  Research  Service  advises 
us  that  it  has,  at  this  time,  an 
unprecedented  opportunity  to  effect  a 
swine  importation  of  potential  benefit  to 


breeders  in  the  public  sector. 
Capitalizing  on  this  opportunity  requires 
that  these  swine  from  the  People's 
Republic  of  China  undergo  an  extended 
quarantine  at  HSTAIC.  The  presence  of 
foot-and-mouth  disease  and  certain 
other  diseases  in  China  means  that 
importation  of  these  animals  into  the 
United  States  is  possible  only  through 
HSTAIC. 

The  Secretary  of  Agriculture  has 
determined  that  U.S.  agricultural 
interests,  both  short-  and  long-term,  will 
be  well-served  by  this  decision  to  grant 
the  Agricultural  Research  Service  this 
special  request  for  use  of  HSTAIC. 

For  the  Agricultural  Research  Service 
to  take  advantage  of  its  singular 
opportunity  to  import  animals  through 
HSTAIC  during  1989.  this  authorizing 
action  must  be  effective  immediately. 
Without  this  official  confirmation  of 
HSTAIC's  availability  during  1989.  the 
Agricultural  Research  Service  cannot 
conclude  negotiations  with  Chinese 
veterinary  officials.  Negotiations  cannot 
proceed  until  we  authorize  the 
Agricultural  Research  Service  to 
schedule  an  importation  through 
HSTAIC.  Nothing  conclusive  can 
transpire  until  scheduling  specifics  are 
confirmed.  Because  of  the  delays  and 
other  unforeseeable  problems  inevitable 
during  the  complicated  HSTAIC- 
importation  process,  it  is  a  matter  of 
urgency  that  we  authorize  the 
Agricultural  Research  Service  to 
schedule  its  importation  of  swine  from 
China  at  the  earliest  possible  moment. 
Protocols  governing  the  procedures  for 
this  importation  will  be  published  for 
comment  prior  to  the  importation. 

Private-sector  importations  through 
HSTAIC  will  resume  following  this  use 
by  the  Agricultural  Research  Service. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million; -will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
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review  process  required  by  Executive 
Order  12291. 

If  the  Agricultural  Research  Service's 
HSTAlC-importation  proceeds 
according  to  plan,  breeders  in  the  public 
sector  should  eventually  benefit. 

However,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  is  unable  at  this  time  to 
determine  whether  this  action  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  emergency,  discussed  below, 
makes  compliance  with  section  603  and 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act 
impracticable.  Since  this  action  may 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Final  Impact  Statement,  if  necessary, 
will  address  the  issues  required  in 
section  604  of  Pub.  L.  96-354.  the 
Regulatory  Flexibility  Act. 

Immediate  Action 

Dr.  James  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  there  is 
good  cause  to  publish  this  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to  enable 
the  Agricultural  Research  Service  to 
proceed  with  its  swii'e-importation 
project.  By  granting  ^e  Agricultural 
Research  Service  the  exclusive  right  to 
use  HSTAIC  during  calendar  year  1989 
only,  we  provide  the  Agricultural 
Research  Service  with  the  flexibility 
necessary  to  ensure  that  this  special 
project  may  succeed.  At  the  same  time, 
we  ensure  that  private-sector 
importations  through  HSTAIC  will 
resume  following  use  by  the  Agricultural 
Research  Service.  The  action  we  are 
taking  at  this  time  resolves  uncertainty 
about  the  viability  of  negotiations 
between  the  Agricultural  Research 
Service  and  its  foreign  counterpart,  so 
that  an  agreement  can  be  signed  and  the 
importation  can  proceed  in  1989. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  conditions,  there  is 
good  cause  under  5  U.S.C.  553  for 
making  this  rule  effective  less  than  30 
days  after  publication  of  this  document 
in  the  Federal  Register.  Any 
amendments  we  make  to  this  rule  as  a 
result  of  these  comments  will  be 
published  in  the  Federal  Register  as 
soon  as  possible  following  the  close  of 
the  comment  period. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart -v.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine.  Transportation,  Wildlife. 

PART  92— IMPORTATION  OP  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  9  CFR  Part  92  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U  S.C.  1306:  21 
U.S.C.  102-105.  Ill,  134a.  134b,  134c,  134d, 
134f,  and  135;  31  U.S.C.  9701:  7  CFR  2.17,  2.51. 
and  371.2(d). 

2.  Section  92.41  is  revised  by  adding 
paragraph  (g)  to  read  as  follows: 

§92.41    I  Amended] 

*  *  «  *  * 

(g)  The  Agricultural  Research  Service 
may.  in  calendar  year  1989,  import 
swine  from  the  People's  Republic  of 
China  into  the  United  States  through  the 
Harry  S  Truman  Animal  Import  Center 
in  accordance  with  procedures 
determined  by  the  Secretary  of 
Agriculture. 

Done  in  Washington,  DC.  this  19th  day  of 
luly. 

Larry  B.  Slagle, 

Acting  Administrator,.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  88-16681  Filed  7-22-88:  8:45  am] 
BILLING  CODE  3410-34-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  88-NM-19-AD-,  Amdt.  39-5984] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR-42  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FA.\),  DOT. 


ACTION:  Final  rule. 


summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  Aerospatiale  Model  ATR- 
42  series  airplanes,  which  currently 
requires  isolation  of  the  Number  1 
(Captain's  side]  Attitude  and  Heading 
Reference  System  (AHRS)  from  the 
Avionics  Standard  Communications  Bus 
(ASCB).  That  action  was  prompted  by 
reports  of  dual,  simultaneous  and 
unannunciated  failures  of  the  Model 
ATR-42's  primary  attitude  and  heading 
displays.  This  condition,  if  not 
corrected,  could  result  in  the 
simultaneous  presentation,  without 
failure  flags,  of  incorrect  attitude  and 
heading  information  on  both  pilots' 
primary  displays.  This  amendment 
provides  terminating  action  for  the 
requirements  of  the  existing  AD  by 
replacing  the  inservice  AHRS  with  a 
modified  AHRS,  and  reconnecting 
Number  1  AHRS  to  the  ASCB. 

date:  Effective  September  3, 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne. 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Armella  Donnelly.  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  by  revising  AD 
87-11-08.  Amendment  39-5628  (52  FR 
19305;  May  22. 1987).  applicable  to 
Aerospatiale  Model  ATR-42  series 
airplanes,  to  provide  terminating  action 
for  the  requirements  of  the  existing  AD 
by  replacing  the  inservice  AHRS  with  a 
modified  AHRS  and  reconnecting  the 
Number  1  AHRS  to  the  ASCB.  was 
published  in  the  Federal  Register  on 
April  29. 1988  (53  FR  15403). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due     f 
consideration  has  been  given  to  th^s.^ 
single  comment  received,  which 
supported  the  proposal. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 
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Should  an  operator  choose  to  install 
the  optional  modification,  it  will  take 
approximately  5  manhours  per  airplane 
to  accomplish,  and  the  average  labor 
cost  will  be  $40  per  manhour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be  $200 
per  airplane. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($200).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safely,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §,,3^3  of  Part  39  of  the  Federal 
AviatioirRegulations  as  follows: 

PAFrP39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S-C.  106(g)  (Revised  Pub.  L.  97-449. 
lanuary  12. 1983):  and  14  CFR  11.89. 

2.  By  revising  AD  87-11-08, 
Amendment  39-5628  (52  FR  19305:  May 
22. 1987),  as  follows:  ' 

Aerospatiale:  Applies  to  ATR-42  series 
airplanes,  certificated  in  any  category, 
unless  the  equivalent  of  Production 
Modification  1397  was  installed  prior  [q 
delivery.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  simultaneous  loss  of  both  pilots' 
primary  attitude  and  heading  information 
generated  by  Attitude  and  Heading  Reference 
Systems  (AHRS).  accomplish  the  following: 


A.  Within  15  days  after  June  a  1987  (the 
effective  date  of  Amendment  39-5628.  AD  87- 
11-08),  accomplish  the  following: 

1.  Isolate  the  pilots'  AHRS  (AHRS  Number 
1)  from  the  System  Avionics  Standard 
Communications  Bus  (ASCB)  in  accordance 
with  Aerospatiale  Service  Bulletin  ATR-42- 
34A-0016,  dated  March  23, 1987,  and  ensure 
that  Electronic  Flight  Instrument  System 
(EFIS)  Symbol  Generators  having  part 
number  700544-411,  Mod-level  U  or 
subsequent,  have  been  installed. 

2.  Insert  the  following  into  the  Airplane 
Flight  Manual  (AFM)  Limitations  Section  2. 
This  can  be  accomplished  by  inserting  a  copy 
of  this  AD  into  the  AFM  and  into  the  Flight 
Crew  Operations  Manual  (FCOM),  if  used. 

a.  "Disconnect  srutopilot  at  or  above  200 
feel  above  ground  level  (AGL)." 

b.  "Approach  operations  are  limited  to 
Category  I  or  higher  weather  minima." 

B.  Replacement  of  the  Attitude  and 
Heading  Reference  Systems  (AHRS)  with  a 
modified  AHRS,  and  connection  of  four  (4) 
wires  between  terminal  blade  67VT1  and 
connector  IFPI-AA,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-34- 
340018.  Revision  1,  dated  September  22. 1987, 
constitutes  terminating  action  for  the 
requirements  of  paragraph  A.,  above. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  F.AA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
apprppriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  document  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

This  Amendment  amends  AD  87-11- 
08.  Amendment  39-5628. 

This  Amendment  becomes  effective 
September  3, 1988. 

Issued  in  Washington.  DC,  on  July  20,  1988. 
Thomas  E.  McSweeney, 
Acting  Director,  Office  of  Airworthiness. 
(FR  Doc.  88-16692  Filed  7-22-88;  8:45  am) 

BILLING  COOC  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  88-AGL-13] 

Control  Zone  Establishment; 
Waukegan,  IL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

summary:  The  nature  of  this  action  is  to 
establish  the  Waukegan,  IL,  airport 
control  zone  to  serve  Waukegan 
Regional  Airport,  Waukegan,  IL.  This 
results  from  the  establishment  of  an  Air 
Traffic  Control  Tower  (ATCT)  at 
Waukegan,  IL,  which  is  expected  to  be 
commissioned  in  October,  1988.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

EFFECTIVE  DATE:  0901  u.t.c.  October  20, 

1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday,  June  7, 1988,  the  Federal 
Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  estabhsh  a  control  zone  near 
Waukegan,  IL  (53  FR  20864). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  control  zone  area  near 
Waukegan,  IL. 

The  airspace  required  would  lower 
the  floor  of  controlled  airspace  from  700 
feet  above  the  surface  down  to  the 
surface  within  a  five  statute  mile  radius 
of  the  geographic  center  of  Waukegan 
Regional  Airport,  Waukegan,  IL.  The 
control  zone  would  be  etiective  during 
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the  specific  dates  and  times  established 
in  advance  by  a  Notice  to  Airmen.  The 
effective  date  and  time  would  thereafter 
be  continuously  published  in  the 
Airport/Facility  Directory. 

In  addition,  aeronautical  maps  and 
charts  will  reflect  the  defined  area 
which  will  enable  other  aircraft  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows; 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  14 
CFR  11.69. 

§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Waukegan.  IL  [New] 

Within  a  five  (5)  mile  radius  of  the 
Waul<egan  Regional  Airport,  Waukegan.  IL, 
(Lat.  42°25'20"  N.,  Long.  087'5204'  W.).  The 
control  zone  is  effective  during  the  specific 
dates  and  times  established  In  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

Issued  in  Des  Plaines,  Illinois,  on  July  15. 
1988. 
Teddy  W.  Burcham. 

Manager.  Air  Traffic  Division. 

[FR  Doc.  88-16694  Filed  7-22-88:  8:45  am) 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  88-AGL-16] 

Alteration  of  Various  Control  Zones 
and  Transition  Areas  Within  the  Great 
Lakes  Region 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  action  is  to 
alter  the  pubUshed  descriptions  for  the 
Milwaukee  Timmerman  Airport.  WI. 
and  Bloomington.  IL,  control  zones  and 
Bloomington.  IL,  and  Marion.  IN. 
transition  areas  by  changing  the 
acronyms  VOR  to  VOR/DME.  Due  to 
the  addition  of  a  DME  capability  to 
existing  VOR  faailities;  and.  because  the 
existing  VOR  facilities  are  identified  in 
the  existing  descriptions,  the  published 
descriptions  require  modification. 
EFFECTIVE  DATE:  0901  u.t.c.  October  20. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  G.  Hale.  Air  Traffic  Division. 
Airspace  Branch,  AGL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION! 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  published  descriptions  for 
Milwaukee  Timmerman  Airport,  WI. 
Bloomington,  IL.  and  Marion.  IN.  by 
changing  the  acronyms  VOR  to  VOR/ 
DME.  There  wil  be  no  changes  to  the 
existing  designated  airspace  area  or 
designated  altitudes  for  the  associated 
control  zones  and/or  transition  areas. 

I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary 
because  this  action  is  a  minor 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Sections 
71.171  and  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6D  dated 
January  4. 1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Control  zones. 
Transition  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  14  CFR  Part  71  is 
amended  as  follows; 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983):  14 
CFR  11.69. 

§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

In  all  instances  where  the  acronym 
VOR  appears;  remove  and  replace  with 
VOR/DME  for  the  control  zones  listed 
below. 

Milwaukee  Timmerman  Airport.  WI 
[Amended] 

Bloomington.  IL    [Amended] 

§71.181    [Amended] 

3.  Section  71.181  is  amended  as 
follows; 

In  all  instances  where  the  acronym 
VOR  appears;  remove  and  replace  with 
VOR/DME  for  the  transition  areas  listed 
below. 

Bloomington.  IL    (Amended] 

Marion.  IN    [Amended] 

Issued  in  Des  Plaines.  Illinois,  on  July  11, 
1988. 

Teddy  W.  Burcham, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  88-16699  Filed  7-22-88;  8:45  am| 

BILLING  CODE  M10-13-M  ^ 


14  CFR  Part  71 

[Airspace  Docket  No.  to-AGL-81 

Transition  Area  Revocation; 
Petersburg,  Ml 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  action  is  to 
revoke  the  transition  area  airspace 
currently  designated  for  Petersburg,  MI, 
by  returning  the  airspace  to  a  non- 
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controlled  status  for  use  by  the  aviation 
flying  public.  The  VOR-A  SIAP  was 
cancelled  effective  June  2, 1988. 
Notification  of  this  cancellation  was 
made  to  the  public  under  separate 
docket  action.  The  Federal  Aviation 
Administration  believes  that  since  the 
SIAP  is  cancelled  the  transition  area  is 
no  longer  necessary  or  warranted. 
EFFECTIVE  DATE:  0901  U.t.c.  October  20, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  G.  Hale,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Friday.  May  27. 1988,  the  Federal 
Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revoke  the  Petersburg,  MI, 
transition  area  airspace  (53  FR  19311). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revokes 
ihe  designated  transition  area  for 
Petersburg,  MI. 

The  Petersburg,  MI.  transition  area 
Htrspace  was  established  to 
accommodate  a  VOR-A  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Lada  Airport.  Petersburg,  MI.  The 
transition  area  was  necessary  to  ensure 
Ihe  segregation  of  aircraft  utilizing  the 


SIAP  from  other^ircraft  operating  under 
Visual  Flight  Rules  (VFR)  while  in 
controlled  airspacie. 

The  VOR-A  SIAV  was  cancelled 
effective  June  2, 19^.  Notification  of  this 
cancellation  was  made  to  the  public 
under  separate  docket  action.  The 
Federal  Aviation  Administration 
believes  that  since  the  SIAP  is  cancelled 
the  transition  area  is  no  longer 
necessary  or  warranted. 

Aeronautical  maps  and  charts  will 
reflect  the  area  returned  to  a  non- 
controlled  status. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12.  1983);  14 
CFR  11.69. 


§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Petersburg,  MI  [Removed) 

Issued  in  Des  Plaines,  Illinois,  on  July  11. 
1988. 

Teddy  W.  Burcham. 
Manager.  Air  Traffic  Division. 
[FR  Doc.  88-16698  Filed  7-22-88:  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520,  522,  524,  526,  529, 
and  540 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor,  Fort 
Dodge  L^t>oratories 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  of  several  new 
animal  drug  applications  (NADA's)  from 
Bristol-Myers  Animal  Health  to  Fort 
Dodge  Laboratories.  Fort  Dodge 
Laboratories  requested  the  sponsor 
change. 

EFFECTIVE  DATE:  July  25.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Borders,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6243. 
SUPPLEMENTARY  INFORMATION:  Fort 

Dodge  Laboratories,  Fort  Dodge,  lA 
50501,  has  informed  FDA  that  it  is  now 
sponsor  of  several  NADA's  formerly 
held  by  Bristol-Myers  Animal  Health, 
Evansville,  IN  47721,  formerly  Bristol 
Laboratories,  Syracuse,  NY  13221-4755. 
Bristol-Myers  also  informed  P'DA  of  the 
sponsor  change.  The  NADA's  affected 
are: 


UMI 


NAOA 

Product 

Ingredient 

41-836 

Kantnm'  Injectwn     

Kanamyan  sulfate 

Kanamycin  sulfate,  aminopentamide  hydrogen  sulfate 

Kanamycin  sulfate 

Kanamycin  sulfate,  aminopentamide  hydrogen  sulfate. 

Kanamycin  sulfate. 

Aminopentamide  hydrogen  sulfate 

Aminopentamide  hydrogen  sulfate.              -y 

Ketamine  hydrochloride 

Kanamycin   sulfate,   calcium   amphomyan.    hydrocortisone   acetate. 

Kanamycin   sulfate,    calcium   amphomycin,   hydrocortisone   acetate. 

Hetacillin  potassium 

Hetacillin  potassium                                    ^-jf 

Ampicillin  trihydrate                                          \ 

42-548 

Amfofol'  Suspensioo 

42-661 

Kantnm'  Ophthalmic  Ointment „ 

Amtorol"  Tablets 

42-841 

42-883 

Kantnm'  Optithalmic  Solution 

43-078 _ 

Centnne'  Tablets 

43-079 

Centnne'  Injection 

43-304 

Ketasef  Iniectkm 

43-784 

Kanfosone'  Ointment „.            '' 

47-997 

Amphoderm'  Ointment 

55-021 

Hetacin-K"  Capsules 

55-022 

Hetacin-K-  Tablets 

55-030 

Polyflex*  Iniection 

55-032 

Dicloxin"  Capsules 

55-048 

Hetacin-K'  Oral  Uquid 

Hetacillin  potassium 
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NAOA 


Producl 


Ingredient 


55-054.. 
55-058... 
65-169... 
92-116... 

97-222  . 
102-990 
103-390 
108-114 
119-668 
127-892 
135-780 


Hetacin-K*  Intramammary  lnfusk>n 
Dry-Clox*  Intramammary  Infusion .. 

Flo-Cillin*  Injection 

Ketaset"  Plus  Injection 

Ceta-Lak*  Intramammary  Infusion . 

Tortxitrol*  Injection 

Tortxitrol*  Tablets _ 

Cefa-Dn*  Intramammary  Infusion... 

Cefa'-TaWets 

Amiglyde*  Solution 

Tortxjgesic*  Injection _. 


Hetacithn  potassium. 

CloxaciHin  t>enzattiine. 

Benzathine  penicillin  G.  procaine  penicillin  G. 

Ketamine  hydrochloride,  promazine  hydrochlonde,  and  airunopenta- 

mide  hydrogen  sulfate. 
Cephapinn  sodium. 
Bulorphanol  tartrate. 
Butorphanol  tartrate. 
Cephapmn  t>enzathine 
Cefadroxil. 
Amikacin  sulfate 
Butorpfianol  tartrate 


This  sponsor  change  does  not  involve 
any  changes  in  facilities,  equipment, 
procedures,  or  production  personnel  to 
manufacture  the  above  stated  products. 

FDA  is  amending  21  CFR  520.62, 
520.248,  520.314,  520.1204,  522.56,  522.62, 
§22.246,  522.1204,  522.1222a,  522.1222b, 
524.1200a,  524.1200b,  524.1204,  526.363. 
529.50,  529.365,  540.119,  540.129a, 
540.129c,  540.207b,  540.255c,  540.814,  and 
540.829  to  reflect  the  change  of  sponsor. 

List  of  Subjects 

21  CFR  Parts  520,  522,  524,  526,  and  529 

Animal  drugs. 
21  CFR  Part  540 

Animal  drugs.  Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  520,  522,  524,  526,  529,  and  540  are 
amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(1),  82  Stat.  347  (21  U.S.C. 
360b(i));  21  CFR  5.10  and  5.83. 

§520.62    [Amended) 

2.  Section  520.62  Aminopentamide 
hydrogen  sulphate  tablets  is  amended  in 
paragraph  (c)  by  removing  No.  "00S015" 
and  adding  in  its  place  No.  "000856." 

§520.246    [Amended] 

3.  Section  52U.246  Butorphanol 
tartrate  tablets  is  amended  in  paragraph 
(b)  by  removing  No.  "000015"  and 
adding  in  its  place  No.  "000856." 

§  520.314    (Amended] 

4.  Section  520.314  Cefadroxil  tablets  is 
amended  in  paragraph  (b)  by  removing 
No.  "000015"  and  adding  in  its  place  No. 
"000856." 


§520.1204    [Amended] 

5.  Section  520.1204  is  amended  by 
revising  the  section  heading  to  read  as 
follows  and  in  paragraph  (b)  by 
removing  No.  "000015"  and  adding  in  its 
place  No.  "000856." 

§  520.1204    Kanamycin  sulfate, 
aminopentamMe  hydrogen  sulfate,  pectin, 
bismuth  sut>cartx>nate,  actuated 
attapulgite  oral 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

6.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(1),  82  Stat.  347  (21  U.S.C. 
360b(i));  21  CFR  5.10  and  5.83. 

§522.56    [Amended] 

7.  Section  522.56  Amikacin  sulfate 
injection  is  amended  in  paragraph  (b)  by 
removing  No.  "000015"  and  adding  in  its 
place  No.  "000856." 

§522.62    [Amended] 

8.  Section  522.62  Aminopentamide 
hydrogen  sulfate  injection  is  amended  in 
paragraph  (c)  by  removing  No.  "000015" 
and  adding  in  its  place  No.  "000856." 

§522.246    [Amended] 

9.  Section  522.246  Butorphanol 
tartrate  injection  is  amended  in 
paragraph  (b)  by  removing  No.  "000015" 
and  adding  in  its  place  No.  "000856." 

§522.1204    [Amended] 

10.  Section  522.1204  Kanamycin 
sulfate  injection  is  amended  in 
paragraph  (b)  by  removing  No.  "000015" 
and  adding  in  its  place  No.  "000856." 

§  522.1222a    [Amended] 

11.  Section  522.1222a  Ketamine 
hydrochloride  injection  is  amended  in 
paragraph  (c)(1)  by  removing  No. 
"000015"  and  adding  in  its  place  No. 
"000856." 


§  522.1222b    {Amended) 

12.  Section  522.1222b  Ketamine 
hydrochloride  with  promazine' 
hydrochloride  and  aminopenlamide 
hydrogen  sulfate  injection  is  amended  in 
paragraph  (c)  by  removing  "000015"  and 
adding  in  its  place  No.  "000856." 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

13.  The  authority  citation  for  21  CFR 
Part  524  continues  to  read  as  follows: 

Authority:  Sec.  512(1),  82  Stat.  347  (21  U.S.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

§524.1 200a    ( Amended  ] 

14.  Section  524.1200a  Kanamycin 
ophthalmic  ointment  is  amended  in 
paragraph  (b)  by  removing  No.  "000015" 
and  adding  in  its  place  No.  "000856." 

§  524.1200b    [Amended] 

15.  Section  524.1200b  Kanamycin 
ophthalmic  aqueous  solution  is 
amended  in  paragraph  (b)  by  removing 
No.  "000015"  and  adding  in  its  place  No. 
"000856." 

§524.1204    [Amended] 

16.  Section  524.1204  Kanamycin 
sulfate,  calcium  amphomycin,  and 
hydrocortisone  acetate  is  amended  in 
paragraph  (b)  by  removing  No.  "000015" 
and  adding  in  its  place  No.  "000856." 

PART  526— INTRAMAMMARY  DOSAGE 
FORMS  NOT  SUBJECT  TO 
CERTIFICATION 

17.  The  authority  citation  for  21  CFR 
Part  526  is  revised  to  read  as  follows: 

Authority:  Sec.  512(1).  82  Stat.  347  (21  U.S.C. 
360b(i));  21  CFR  5.10  and  5.83. 

§  526.363    [Amended] 

18.  Section  526.363  Cephapirin 
benzathine  is  amended  in  paragraph  (b) 
by  removing  No.  "000015"  and  adding  in 
its  place  No.  "00C856." 
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PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS  NOT 
SUBJECT  TO  CERTIFICATION 

19.  The  authority  citation  for  21  CFR 
Part  529  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  Stat.  347  (21  U.S.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

§523.50    [Amended! 

20.  Section  529.50  Amikacin  sulfate 
intrauterine  solution  is  amended  in 
paragraph  (b)  by  removing  No.  '"000015" 
and  adding  in  its  place  No.  "000856." 

§529.365    [Amended] 

21.  Section  529.365  Cephapirin  sodium 
for  intramammary  infusion  is  amended 
in  paragraph  (b)  by  removing  No. 
"000015"  and  adding  in  its  place  No. 
"000856." 

PART  540— PENICILLIN  ANTIBIOTIC 
DRUGS  FOR  ANIMAL  USE 

22.  The  authority  citation  for  21  CFR 
Part  540  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Stat.  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.63. 

§540.119    [Amended] 

23.  Section  540.1 19  Sodium 
dicloxacillin  monohydrate  capsules  is 
amended  in  paragraph  (c)(2)  by 
removing  No.  "000015"  and  adding  in  its 
place  No.  "00085C." 

§  540.129a    [Amended) 

24.  Section  540.129a  Potassium 
hetacillin  tablets  is  amended  in 
paragraph  (c)(2)  by  removing  No. 
"000015"  and  adding  in  its  place  No. 
"000856." 

§  540.129c    [Amended] 

25.  Section  540.129c  Potassium 
hetacillin  oral  suspension  is  amended  in 
paragraph  (c)(2)  by  removing  No. 
"000015"  and  adding  in  its  place  No. 
"000856." 

§  540.207b    [Amended] 

26.  Section  540.207b  Sterile  ampicillin 
trihydrate  for  suspension  is  amended  in 
paragraph  (c)(2)  by  removing  No. 
"000015"  and  adding  in  its  place  No. 
"000856." 

§  540.255c.    [Amended] 

27.  Section  540.255c  Sterile  beny.athine 
penicillin  G  and  procaine  penicillin  G 
suspension  is  amended  in  paragraph 
(c)(2)(i)  by  removing  No.  "000015"  and  in 
paragraph  (c)(2)(ii)  by  removing  No. 
"000015"  and  numerically  adding  No. 
"000856." 


§540.814    [Amended] 

28.  Section  540.814  Benzathine 
cloxacillin  for  intramammary  infusion  is 
amended  in  paragraph  (c)(2)(i)  by 
removing  No.  "000015"  and  adding  its 
plate  No.  "000856." 

§540.829    [Amended] 

29.  Section  540.829  Potassium 
hetacillin  for  intramammary  infusion  is 
amended  in  paragraph  (c)(2)  by 
removing  No.  "000015"  and  adding  in  its 
place  No.  "000856." 

Dated:  July  18. 1988.    ' 
Richard  A.  Camevaie, 

Deputy  Director.  Office  of  New  Animal  Drug 
Evaluation  Center  for  Veterinary  Medicine. 
jFR  Doc.  88-16624  Filed  7-22-68;  8:45  am| 
BILUNG  CODE  4160-01-« 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Virginiamycin 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
SmithlCiine  Animal  Health  Products.  The 
application  provides  for  the  use  of 
several  concentrations  of  virginiamycin 
Type  A  medicated  articles  to  make  Type 
C  medicated  feeds  to  be  used  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency  in  growing 
turkeys. 

EFFECTIVE  DATE:  July  25.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-128).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-^317. 
SUPPLEMENTARY  INFORMATION: 
SmithKline  Animal  Health  Products, 
Division  of  SmithKline  Beckman  Corp.. 
1600  Paoli  Pike,  West  Chester,  PA  19380. 
filed  supplemental  NADA  91-467 
providing  for  use  of  the  firm's  currently 
approved  (in  swine  and  broiler 
chickens)  virginiamycin  Type  A 
medicated  art^^cles  to  make  Type  C 
medicated  turkey  feeds  containing  10  to 
20  grams  of  virginiamycin  per  ton.  The 
resulting  medicated  feeds  are  indicated 
for  increased  rate  of  weight  gain  and 
improved  feed  efficiency  in  growing 
turkeys.  The  supplemental  NADA  is 
approved  and  21  CFR  558.635  is 
amended  by  adding  paragraph  (f){2)(iv) 
to  reflect  the  approval.  The  basis  for 


approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii]).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environpiental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.*.  Monday  through  Friday. 

Li: !  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Stat.  343-351  (21 
use.  360b):  21  CFR  5.10  and  5.83 

2.  Section  558.635  is  amended  by 
adding  paragraph  (f)(2)(iv)  to  read  as 
follows: 

§  558.635    Virginiamycin. 

•  *  «  *  • 

(0  •  •  * 

(2)  •   *   • 

(iv)  10  to  20  grams  per  ton  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency  in  growing 
turkeys. 

«  *  e  *  « 

Dated:  July  19, 1988. 
Gerald  B.  Guest, 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  88-16625  Filed  7-22-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

Oil  and  Gas  and  Sulpt>ur  Operations  in 
ttw  Outer  Continental  Shelf 

agency:  Minerals  Management  Service, 
Interior. 

action:  Final  rule. 

SUMMARY:  This  action  amends  the  final 
rule  issued  by  Minerals  Management 
Service  (MMS)  on  April  1, 1988,  and 
effective  May  31, 1988,  by  extending 
until  May  31, 1990,  the  period  of  time  for 
the  compliance  of  certain  operating 
personnel  with  the  provision  of 
§  250.212(a)  of  the  rule  which  requires 
personnel  engaged  in  offshore  oper- 
ations to  successfully  complete  a 
training  program  identified  in  API  RP  T- 
2,  Qualification  Programs  for  Offshore 
Production  Personnel  Who  Work  With 
Anti-Pollution  Safety  Devices  every  4 
years. 

EFFECTIVE  DATE:  May  31,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  D.  Rhodes,  Chief,  Branch  of 
Rules,  Orders,  and  Standards; 
Telephone  (703)  648-7816  (FTS  959- 
7816). 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  issued  by  MMS  on  April  1, 1988, 
consolidated  and  restructured  various 
existing  rules  contained  in  regulations, 
OCS  Orders,  and  Notices  to  Lessees  and 
Operators.  The  final  rule  contains  a 
subpart  on  training  (Subpart  O)  which 
includes  a  requirement  in  §  250.212(a) 
that  "Lessee  and  contract  personnel 
installing,  inspecting,  testing,  and 
maintaining  antipollution  safety  devices 
and  systems  and  personnel  operating 
offshore  production  platforms  shall  be 
qualified  under  a  program  identified  in 
API  RP  T-2,  Qualification  Programs  for 
Offshore  Production  Personnel  Who 
Work  With  Anti-Pollution  Safety 
Devices.  The  aforementioned  personnel 
shall  repeat  the  basic  API  RPT-2  course 
every  4  years."  The  requirement  that 
lessee  and  contract  personnel  be 
qualified  under  API  RP  T-2  is  not  new 
as  it  is  contained  in  existing  training 
requirements.  However,  the  requirement 
to  repeat  the  training  every  4  years  is 
new. 

The  new  requirement  for  repetition  of 
the  training  course  was  effective  on  May 
31, 1988,  and  lessee  and  contract 
personnel  who  last  completed  the 
required  API  RP  T-2  training  prior  to 
May  31, 1984,  are  not,  absent  this 
amendment,  in  compliance  with  the 
training  requirements  of  §  250.212(a). 
The  MMS  recognizfes  the  probability 


that  there  may  be  a  significant  number 
of  offshore  operating  pesonnel  in  this 
status.  The  difficulty  of  obtaining  the 
required  repeat  training  for  a  large 
number  of  personnel  on  such  short 
notice  is  an  unintended  and 
unwarranted  hardship  which  should  not 
be  borne  by  lessee  and  contract 
personnel.  Therefore,  it  has  been 
determined  that  this  requirement  should 
be  modified  effective  immediately  to 
provide  a  grace  period  of  2  years  for 
compliance  with  the  new  requirement 
for  repeating  the  API  RP  T-2  training 
course  every  4  years. 

Section  250.212(a)  is  therefore  being 
amended  to  provide  that  lessee  and 
contract  personnel  who  previously 
qualified  by  successful  completion  of  a 
basic  API  RP  T-2  course  prior  to  May  31, 
1988,  will  be  considered  to  be  in 
compliance  with  the  provisions  of 
§  250.212(a)  provided  that  such 
personnel  complete  a  repeat  of  the  basic 
API  RP  T-2  course  by  May  31, 1990. 

For  the  reasons  cited  above,  MMS 
finds  that  there  is  good  cause  to  forego 
the  customary  notice  of  proposed 
rulemaking  and  opportunity  for  public 
comment.  Such  notice  and  procedures 
are  impracticable,  unnecessary,  and  not 
in  the  public  interest  for  the  reasons 
described.  The  MMS  is  therefore  issuing 
this  amendment  as  a  final  rule  effective 
immediately  under  the  authority  of  the 
Administrative  Procedure  Act  (APA)  {5 
U.S.C.  653(b)(3)(B)). 

Similarly,  because  this  amendment 
relieves  a  restriction,  publication  of  the 
rule  not  less  than  30  days  before  its 
effective  date  is  not  required  in 
accordance  with  the  APA  (5  U.S.C. 
553(d)(1)). 

This  amendment  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291;  therefore,  a  regulatory  impact 
analysis  is  not  required.  The  Department 
of  the  Interior  (DOI)  has  determined  that 
this  rule  will  not  have  a  significant 
economic  effect  on  small  entities  since 
offshore  activities  are  complex 
undertakings  generally  engaged  in  by 
big  enterprises  that  are  not  considered 
small  entities. 

The  DOI  has  also  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required. 

This  rule  does  not  contain  any 
information  collection  which  requires 
approval  by  the  Office  of  Management 
and  Budget  in  44  U.S.C.  3501  et  seq. 

Author:  This  document  was  prepared 
by  Mary  McDonald,  Offshore  Rules  and 
Operations  Division,  Minerals 
Management  Service. 


List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts, 
Incorporation  by  reference. 
Investigations,  Minerals  Management 
Service,  Mineral  royalties.  Oil  and  gas 
development  and  production,  Oil  and 
gas  exploration.  Oil  and  gas  reserves. 
Penalties,  PipeUnes,  PubUc  lands- 
mineral  resources.  Public  lands-right-of- 
way.  Reporting  and  recordkeeping 
requirements.  Sulphur  development  and 
production,  Sulphur  exploration.  Surety 
bonds. 

Date:  June  3, 1968. 
Wiiliam  D.  Bettenberg. 

Director,  Minerals  Management  Service. 

For  reasons  set  forth  in  the  preamble, 
30  CFR  Part  250  is  to  be  amended  as 
follows: 

PART  250— [AMENDED] 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  Sec.  204.  Pub.  L  95-372.  92  Stat. 
629  (43  U.S.C.  1334). 

2.  Section  250.212(a)  is  revised  to  read 
as  follows: 

§250.212    Safety  device  training. 

(a)  Lessee  and  contract  personnel 
installing,  inspecting,  testing,  and 
maintaining  antipollution  safety  devices 
and  systems  and  personnel  operating 
offshore  production  platforms  shall  be 
qualified  under  a  program  identified  in 
API  RP  T-2,  Qualification  Programs  for 
Offshore  Production  Personnel  Who 
Work  With  Anti-Pollution  Safely 
Devices.  The  aforementioned  personnel 
shall  repeat  the  basic  API  RP  T-2  course 
every  4  years.  Personnel  who  have 
previously  qualified  by  completion  of  a 
basic  API  RP  T-2  course  prior  to  May  31, 
1986,  shall  be  considered  to  be  in 
compliance  with  the  provisions  of  this 
section  provided  that  such  personnel 
complete  a  repeat  of  the  basic  API  RP 
T-2  course  prior  to  May  31, 1990. 
[FR  Doc.  88-16641  Filed  7-22-88;  a45  am) 

BIIXING  CODE  431(Mm-M 


POSTAL  SERVICE 
39  CFR  Part  1 1 1 

Regulations  for  Penalty  Business 
Reply  Mail  Accounting  Fees 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

summary:  The  purpose  of  this 
rulemaking  is  to  make  postal  regulations 
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concerning  business  reply  mail  used  by 
the  Federal  government  (penalty  BRM) 
follow  more  closely  the  procedures  and 
requirements  of  business  reply 
regulations  that  apply  to  commercial 
mailers.  In  addition,  the  changes  in  this 
rulemaking  are  intended  to  help 
integrate  penalty  BRM  with  the  Official 
Mail  Accounting  System  (OMAS).  which 
is  an  automated  accounting  system  for 
official  mail  revenue. 

EFFECTIVE  DATE:  September  24. 1983. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Stanford,  (202)  268-3250. 
SUPPLEMENTARY  INFORMATION:  On 

December  21, 1987  (52  FR  48281),  the 
Postal  Service  published  proposed 
regulations  for  penalty  BRM  to:  1)  Adapt 
the  BRM  fee  structure  and  payment 
options  used  by  our  commercial 
customers  for  Federal  agencies;  2) 
centralize  the  assignment  of  penalty 
BRM  permit  numbers  at  Postal  Ser\ice 
Headquarters;  and.  3}  require  Federal 
agencies  to  apply  for  a  BRM  permit  at 
each  post  office  where  they  wish  to 
have  BRM  returned 

The  fee  structure  for  BRM,  as 
proposed  in  connection  with  item  (1). 
above,  was  subsequently  changed  when 
new  postage  rates,  fees,  and 
classifications  became  effective  on  April 
3, 1988  (53  FR  9888).  These  changes 
involved  combining  the  annual  BRM 
permit  fee  with  the  annual  BRM 
accounting  fee  into  a  single  annual  fee 
(called  the  annual  BRM  permit  and 
accounting  fee,  a  $260  fee)  which  is  to  be 
charged  at  each  post  office  where  a 
business  reply  account  is  desired,  and 
changing  the  payment  schedule  for 
annual  fees  from  once  each  calendar 
year  to  once  each  12-month  period, 
effective  from  the  month  and  day  of 
payment.  This  new  fee  structure  is 
incorporated  in  these  final  regulations. 

The  Postal  Service  received  two 
written  comments  on  the  proposed  rule. 
One  commenter  objected  to  the  annual 
BRM  permit  fee,  and  also  requested  that 
an  agency  have  the  option  of  electing  to 
pay  all  costs  associated  with  its  permit 
by  using  penalty  mail  postage  meters  or 
stamps  at  each  post  office  to  which  the 
BRM  is  returned.  The  commenter 
believes  the  requested  procedure  will 
help  agencies  budget  and  track  postage 
costs  at  the  user  level,  thereby 
encouraging  better  mail  management. 

The  annual  BRM  permit  fee  and  the 
terms  under  which  it  is  charged  are  part 
of  the  Domestic  Mail  Classification 
Schedule,  and  cannot  be  eliminated  or 
modified  as  part  of  this  rulemaking.  The 
option  requested  by  this  commenter  to 
pay  all  costs  using  penalty  mail  postage 
meters  or  stamps  is  available  under  the 


"payment  upon  deliverj'"  option,  with 
the  following  limitations: 

Since  some  agencies  may  have  BRM 
returned  under  the  "payment  upon 
delivery"  option  at  more  than  one  post 
office  under  a  single  permit  number,  the 
only  feasible  method  for  collecting  the 
single  $60  annual  permit  and  renewal 
fee  required  is  central  billing.  In 
addition,  use  of  the  "payment  upon 
delivery"  option  requires  a  higher 
surcharge  per  piece  than  the  BRM 
account  option,  but  does  not  require  the 
higher  annual  BRM  permit  and    "^ 
accounting  fee. 

Under  the  current  fee  structure,  the 
cost  at  any  location  receiving  more  than 
800  BRM  pieces  per  year  will  be  higher 
using  the  "payment  upon  delivery" 
option  than  using  the  BRM  account 
option.  Thus,  agencies  probably  would 
not  want  to  use  this  option  at  higher 
volume  locations.  The  higher  surcharge 
per  piece  for  "payment  upon  delivery" 
reflects  the  additional  carrier  costs 
associated  with  this  option. 

It  should  also  be  noted  that  agencies 
will  be  able  to  identify  BRM  charges 
which  are  centrally  billed  to  individual 
locations  or  cot.t  centers  in  the  same 
way  that  they  identify  meter  charges  to 
those  locations — by  using  data  from  the 
Official  Mail  Accounting  System.  Thus, 
the  commenter's  objectives  are  full> 
met. 

The  second  commenter  made  three 
points.  The  first  point  was  that  both 
BRM  payment  methods — the  BRM 
account  option  and  the  "payment  upon 
delivery"  option — should  be  available 
for  Federal  agency  use  without  regard  to 
volume.  Discussion  in  the  proposed 
regulation  regarding  a  1,000-piece  l»r»'Hk 
even  volume  was  ad\isory  and 
suggested  only  one  criterion  thai 
agencies  might  use  in  making  a 
selection.  (It  should  also  be  noted  thai 
the  rates  implemented  on  April  3.  19d8, 
actually  changed  the  break-even  volume 
discussed  in  the  proposed  regulation?  lo 
about  800  pieces  per  location.)  The 
intent  of  these  regulations  was,  and 
remains,  that  agencies  may  choose 
either  of  the  payment  options  at  each 
post  office  where  mail  wnl  be  returned 

The  second  point  was  that  any 
changes  made  by  Postal  Service 
Headquarters  to  existing  BRM  permit 
numbers  be  coordinated  with  the 
affected  agency*  The  Postal  Service 
intends  to  use  the  BRM  permit  numbers 
currently  assigned  to  agencies,  except 
where  changes  are  necessary  to 
eliminate  duplication  or  unused  permits. 
In  any  case,  the  Postal  Ser\'ice  will 
coordinate  necessary  changes  with  the 
affected  agency. 

The  third  point  expressed  the 
commenter's  desire  that  the  changes  in 


this  regulation  will  not  adversely  affect 
the  close  working  relationships  that 
have  developed  between  agency  offices 
and  their  servicing  post  offices.  We 
believe  these  new  procedures  will 
actually  promote  better  working 
relationships  at  the  local  level  by 
eliminating  much  of  the  confusion  and 
misunderstandings  that  have  existed  in 
the  past  concerning  Federal  government 
business  reply  mail. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

In  view  of  the  considerations 
discussed  above,  the  Postal  Ser\ice 
hereby  adopts  the  following 
amendments  of  the  Domestic  Mail 
Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  111.1). 

PART  111— {AMENDED] 

1.  The  authority  citation  in  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401.  403.  404.  3001-3011,  3201-3219.  3403-3406, 
3621.  5001. 

PART  137— OFHCIAL  MAIL 

2.  In  137.276,  revise  g  to  read  as 
follows: 

137276    Penalty  Reply  Mai] 

•  •  •  *  « 

g  Penalty  Business  Reply 

(1 )  General.  An  agency  may  pny  for 
pt-nalty  business  reply  mail  (BRM)  by 
setting  up  a  BRM  account  to  be  billed 
through  the  Official  Mail  Accounting 
System  (OMAS),  or  by  paying  for  BRM 
upon  delivery  of  the  mail.  Under  a  BRM 
account,  the  agency  will  be  billed  an 
annual  permit  and  accounting  fee  by 
each  post  office  ZIP  Code  where  its  mail 
Will  be  returned,  the  appropriate 
postage,  and  a  per  piece  charge.  Under 
the  "payment  upon  delivery"  option,  the 
agency  pays  the  appropriate  postage 
and  a  per  piece  charge.  Under  this 
option,  the  agency  will  be  billed  an 
annual  BRM  permit  and  renewal  fee  for 
each  assigned  permit  number.  The 
postage,  fees,  and  charges  are  the  same 
as  in  917.3. 

(2)  Applying  for  a  BRM  Permit  An 
agency  must  apply  for  an  authorization 
to  use  a  business  reply  permit  at  each 
post  office  where  its  business  reply  mail 
will  be  returned.  An  agency  must 
complete  and  submit  to  each  post  office 
a  copy  of  Form  3614,  Application  for  a 
BRM  Permit  (Exhibit  137.276g(2)),  which 
must  include  the  following: 

(a)  BRM  permit  number  (use  BRM 
permit  numbers  from  the  list  in  137.252) 

(b)  Agency  code 
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(c)  Agency  subcode  (if  desired) 

(d)  Whether  the  agency  desires  to  set 
up  a  BRM  account. 

If  an  agency  uses  the  "payment  upon 
delivery"  option  at  any  post  office 
where  its  mail  will  be  returned,  it  will  be 
assessed  an  annual  BRM  permit  and 
renewal  fee  for  each  permit  number. 
This  fee  will  be  assessed  each  year  by 
the  Official  &  International  Mail 
Accounting  Division  at  Postal  Service 
Headquarters.  At  each  post  office  where 
an  agency  wishes  to  use  the  BRM 
account  option,  the  post  office  that 
handles  the  account  will  assess  an 
annual  BRM  permit  and  accounting  fee 
by  completing  Form  3636-G,  Fee 
Assessment  for  Official  Mail,  and 


returning  the  original  copy  to  the 
agency.  (An  agency  cannot  pay  in  cash 
for  any  official  mail  transaction.)  A 
contractor  may  submit  an  application  on 
behalf  of  the  agency  if  it  is  signed  by  an 
authorized  agency  representative. 

(3)  Formatting  BRM.  Penalty  business 
reply  mail  envelopes  must  bear  the 
address  of  one  of  the  authorized 
agencies  listed  in  137.252,  or  one  of  their 
component  units.  Envelopes  must  be 
printed  in  the  format  required  by  917.5. 
with  the  following  exceptions: 

(a)  The  address  may  be  printed, 
typewritten,  or  handstamped  directly  on 
the  mailpiece,  or  a  printed  gummed  label 
may  be  affixed  in  the  address  area.  The 
address  must  not  be  handwritten.  All 


other  preparation  requirements  for  the 
address  side  in  917.5  must  be  met. 

(b)  The  legend  required  by  917.524 
must  read  Postage  Will  Be  Paid  By 
(name  of  authorized  agency). 
Exception:  Ihe  legend  must  not  appear 
on  Postal  Service  business  reply  mail. 

(c)  The  space  for  the  permit  holder's 
use  described  in  917.525e  must  include 
the  statement,  Official  Business,  Penalty 
for  Private  Use  $300.  Space  above  this 
statement  may  be  used  for  return 
address,  logos,  distribution  codes,  etc. 

(d)  Exhibit  137.276g{3)(d)  illustrates 
the  penalty  business  reply  mail  format. 

(4)  Renewing  a  BRM  Permit  and  BRM 
Permit  and  Accounting  Fees. 

BILLING  CODE  7710-12-M 
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M  ■  ~ 


3       U«.llll*».       fS 


Application  for  a  BRM  Permit 


ITt/s  permit  aKows  tho  holdef  to  distribute  business  reply  cards,  envelopes.  self-maBers.cartons. 
and  labeb  prepared  cr>d  rnalled  for  return  wittout  prepayment  of  postage  under  Section  9 1 7. 
Domestic  Mai  Manual  (DMM).  Rrst-Class  rates  and  the  additional  per  piece  chiarge  for  business 
reply  mat  wlB  be  paid  on  all  pieces  returned  under  /hfc  prMlege.  The  permit  htolder  must  prepare 
rryaiting  pieces  In  accordance  wilth  DMM  917,  and  understands  tttat  fa9ure  to  conform  with  these 
requirements  may  t>e  considered  basis  for  revocation  of  this  permit.  The  annual  business  reply 
permit  fee  or  the  annual  BRM  permit  and  accounting  fee.  If  payment  fe  from  a  BRM  account,  must 
accompany  ttis  form.    The  permit  is  valid  for  12  monttts  from  ttte  date  of  issue.  Ifltb  not  renewed 
prior  to  ttte  expiration  date.  BRM  v/in  not  be  delivered. 


Permit  Holder's  Name.  Street  Address,  City  &  State,  ZIP  +  4  code 


Telephone  Number 


Federal  Agency  Code  -  Subcode 


pbst  Office  to  which  application  is  submitted  (include  City  &  State,  ZIP  Code): 


Signature  &  Title  of  Applicant 


Date 


The  Postmaster  must  complete  and  return  bottom  portion  to  applicant. 


Permit  Number 


Dote  Issued 


BRM  Account 


yes    □     no  □ 


You  pre  autt)orized  to  distribute  business  reply  cards,  envelopes,  self-mailers,  cartons,  and 
fabefe  under  the  provisions  of  Domestic  ^  to//  Manual  (DMM)  9 1 7.  Your  permit  number  must 
appear  on  each  Item  and  you  must  notify  this  office  of  any  name  or  address  ctiange  or  permit 
canaellation.  Only  mall  prepared  in  accordance  with  DMM  9 1 7  will  be  accepted  as  txjsiness 
reply  mail.  Your  permit  is  valid  for  12  montta  fromfhe  date  of  Issue.  You  must  renew  your  permit 
prior  to  the  expiration  date  or  BRM  will  not  be  delivered. 


Permit  Nurrit)er 

BRM  Annual  Permit  &  Renewal  Fee  Receipt  No. 

BRM  AccoCint 

yes     _J     no   |_J 

BRM  Annual  Permit  &  Accounting  Fee  Receipt  No 

Dote  Issued 

Postmaster's  Signature 

Permit  Holders  Name.  Street  Address.  City  &  State,  ZIP  +  4  code 


Exhibit  1.^7.276j;(2)  -  Ay^Auulion  for  a  BKM  Vrnml 


UMI 


PS  Form  3614,  July  1988 


Federal  Register  /  Vol.  53.  No.  142  /  Monday,  July  25,  1988  /  Rules  and  Regulations 


27857 


>3ln. 


-  11M' 


»l< 


13/4-< 


FOR  PERMIT  HOLDER'S  USE 


OFFICIAL  BUSINESS 

KNALTY  FOR  PRIVATE  USE  tSOO 


BUSINESS  REPLY  MAIL 

FWKT  CLASS  nEMMT  NO  00000  WASHMOTON.  OC 


POSTAGE  WnX  BE  PAID  BY  AGENCY  NAME 


*^'^iSI_^a«KyH.m« 


1 


Attn:  Hnanc«  Dtpt 
Federal  Building 
Wathington,  DC   OOOCXMXXK) 


2  1/4* 


I 


T 


—    2-i  1/8-- 


NO  POSTAGE 

NECESSARY 

F  MAILED 

WTHE 

UNITED  STATES 


I  I 

I  I 

I  I 

I  I 


Not  less 
t)ar\^/2r 
between 
ZPCoda 
and  bars. 


T 

S'B* 

1 


Exhibit  137.276g((3)(d)  -  Penalty  Business  Reply  Mail  Format 


BILUNQ  CODE  7710-12-C 
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(a)  If  an  agency  uses  the  "payment 
upon  delivery"  option  at  any  post  office 
where  its  mail  will  be  returned,  the 
agency  will  be  auiomatically  billed  by 
Postal  Service  Headquarters  an  annual 
fee  for  each  authorized  BRM  permit. 
Under  this  option,  no  action  is  necessary 
for  renewal.  See  917.33a. 

(b)  If  an  agency  elects  the  BRM 
account  option  at  a  post  office,  it  will 
receive  a  Form  3636-G  from  that  office 
every  12  months  to  assess  its  annual 
BRM  permit  and  accounting  fee.  If  an 
agency  wishes  to  cancel  a  BRM  account, 
the  agency  must  notify  the  post  office 
that  handles  the  account.  In  this  case, 
the  account  will  be  closed  and  postage 
for  the  BRM  mail  will  be  collected  under 
the  "payment  upon  delivery"  option. 

(5)  Paying  BRM  Postage  and  Fees. 

(a)  BRM  Account  Option.  Each  post 
office  will  record  all  BRM  returned  to  it 
each  day.  They  will  prepare  for  each 
agency  a  Form  3582-A,  Postage  Due  Bill, 
as  a  daily  record  of  mail  charged  to  the 
agency's  BRM  account,  and  will  submit 
the  form  to  the  agency  with  its  mail. 
Each  accounting  period,  post  offices 
with  BRM  accounts  will  report  summary 
BRM  activity  through  OMAS.  Postal 
Service  Headquarters  will  distribute  this 
information  to  agencies  in  a  quarterly 
OMAS  report. 

(b)  Payment  Upon  Delivery  Option. 
Under  this  option,  an  agency  must  use 
penalty  mail  postage  meter  strips  or 
penalty  mail  stamps  to  pay  for  BRM 
when  the  mail  is  delivered.  The  meter 
strip  must  be  in  the  exact  amount  of  the 
postage  due,  and  bear  the  current  date. 
Postage  collected  under  this  option  will 
be  included  in  a  quarterly  OMAS  report 
under  meter  or  stamp  postage,  but  will 
not  appear  under  BRM  postage. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  by  39 
CFR  111.3. 

Fred  Eggleston, 

Assistant  General  Counsel.  Legislative  . 
Division. 

[FR  Doc.  88-16627  Filed  7-22-88:  8;45  am) 

BILLING  CODE  7710-17-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 

[FRL-34 14-71 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Colorado; 
Particulate  Matter— Diesel  Vehicle 
Regulation 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  EPA  is  approving  a  revision 
to  the  Colorado  Total  Suspended 
Particulate  (TSP)  State  Implementation 
Plan  (SIP)  which  adds  Regulation  12. 
Regulation  12  was  submitted  by  the 
Governor  of  Colorado  in  a  letter  dated 
December  21, 1987.  The  regulation 
requires  a  self-certification  program  for 
opacity  for  heavy-duty  diesel  fleets 
consisting  of  nine  or  more  vehicles  over 
7,500  pounds  empty  weight.  Approval  of 
the  regulation,  which  is  expected  to  help 
reduce  emissions  of  particulate  matter, 
provides  for  Federal  enforcement. 
DATES:  This  action  will  be  effective  on 
September  23, 1988,  unless  notice  is 
received  by  August  24, 1988,  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8:00  a.m.  and  4:00  p.m.  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch,  999 
18th  Street,  Suite  500,  Denver, 
Colorado  80202 
Environmental  Protection  Agency. 
Public  Information  Reference  Unit. 
Waterside  Mall,  401  M  Street  SW., 
Washington,  DC  20460 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  M.  Wells,  Air  Programs  Branch. 
Environmental  Protection  Agency,  999 
18th  Street,  Suite  500,  Denver,  Colorado 
80202,  (303)  293-1773.  (FTS)  564-1773. 
SUPPLEMENTARY  INFORMATION:  The 
Colorado  Air  Quality  Control 
Commission  adopted  Regulation  12. 
"The  Reduction  of  Diesel  Vehicle 
Emissions",  on  December  18. 1986.  This 
regulation  establishes  a  heavy-duty 
diesel  fleet  self-inspection  and 
maintenance  program  requiring  opacity 
inspections  and  adherence  to  prescribed 
maintenance  procedures.  The  regulation 
would  ensure  that  vehicles  are  in 
compliance  with  the  State  diesel  opacity 
standards.  The  regulation  requires  bi- 
annual opacity  compliance  testing  at 


approximately  six  month  intervals  for 
fleets  located  in  the  Colorado  light-duty 
vehicle  emission  inspection  area 
{Boulder,  Colorado  Springs,  Denver,  Fort 
Collins  and  Greeley).  Penalties  for  non- 
compliance subject  the  fleet  to  fines 
ranging  from  S25  to  $300  per  vehicle.  The 
regulation  was  effective  on  January  30, 
1987.  The  State  has  estimated  that  the 
regulation  will  reduce  particulate  matter 
by  about  58  tons  per  year,  all  of  which 
being  particles  less  than  10  micrometers 
in  size. 

The  EPA  revised  the  particulate 
matter  standard  on  July  1, 1987.  (52  FR 
24634)  and  eliminated  the  TSP  ambient 
air  quality  standards.  The  revised 
standard  is  expressed  in  terms  of 
particulate  matter  with  a  nominal 
diameter  of  10  micrometers  or  less 
(PM)o).  However,  at  the  State's  option, 
EPA  will  continue  to  process  TSP  SIP 
revisions  which  were  in  process  at  the 
time  the  new  PMio  standard  was 
promulgated.  (In  the  policy  published  on 
)uly  1. 1987,  p.  24679,  column  2,  EPA 
stated  that  it  would  regard  existing  TSP 
SIPs  as  necessary  interim  particulate 
matter  plans  during  the  period  preceding 
the  approval  of  State  plans  specifically 
aimed  at  PM,o.)  If  the  TSP  SIP  revision  is 
judged  to  include  more  stringent 
provisions  than  are  in  the  existing  TSP 
plan,  EPA's  general  policy  would  be  to 
approve  it. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  publication  in 
the  Federal  Register  unless,  within  30 
days  of  its  publication,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  September 
23,  1988. 


Final  Action 

EPA  hereby  approves  the  revisions  to 
Regulation  12  as  part  of  the  Colorado 
Particulate  SIP. 

EPA  finds  good  cause  exists  for 
making  the  action  taken  in  this  notice 
immediately  effective  because  the 
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implementation  plan  revisions  are 
already  in  effect  under  State  law  or 
regulation  and  EPA's  approval  poses  no 
additional  regulatory  burden. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  23, 
1988.  This  action  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Particulate 
matter,  Incorporation  by  reference. 

Note:  Incorporation  by  rtrferunce  of  the 
Slate  Implementation  Plan  for  the  Stale  of 
(Colorado  was  approved  by  the  Director  of  the 
Federal  Register  on  )uly  1. 1082. 

Hale:  )uly  11,  1988. 
Lee  M.  Thoinas. 
Administrator. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

Subpart  G— Colorado 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401—7642. 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(39)  to  read  as 
follows: 

§  52.320    Identification  of  plan. 

«  *  '     *  *  \  * 

(c)  *   *   • 

(39)  Regulation  12.  to  control 
emissions  from  diesel  fleets  with  nine  or 
more  vehicles  over  7.500  pounds  empty 
weight,  registered  in  the  AIR  Program 
area  (the  Colorado  1/M  program),  was 
submitted  by  the  Governor  on  December 
21. 1987. 

(i)  Incorporation  by  reference 

(A)  Colorado  Air  Quality  Control 
Commission.  Regulation  No.  12,  adopted 
December  18, 1986,  and  effective 
January  30, 1987. 

|FR  Doc.  88-15928  Filed  7-22-88:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Healtti  Service 

42  CFR  Part  5 Id  and  Part  51f 

Removal  of  Obsolete  Regulations  on 
Hemophilia  Treatment  Centers  and 
Genetic  Disease  Testing  and 
Counseling  Programs 

AGENCY:  Health  Resources  and  Services 
Administration,  PUS.  HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  removes  obsolete 
regulations  governing  grants  for 
hemophilia  treatment  centers  and  grants 
for  genetic  disease  testing  and 
counseling  programs.  These  regulations 
have  been  replaced  by  unified 
regulations  governing  the  maternal  and 
child  health  project  grant  program 
including  the  hemophilia  and  genetic 
programs.  This  action  will  eliminate 
duplicative  regulations  applicable  to  the 
maternal  and  child  health  project  grant 
program. 

EFFECTIVE  DATE:  Because  this  action 
simply  removes  obsolete  regulations,  we 
have  found  that  notice  of  proposed 
rulemaking  and  public  comment  thereon 
are  unnecessary  and  not  in  the  public 
interest.  Accordingly,  the  rescission  is 
effective  on  )uly  25, 1988. 

ADDRESS:  Bureau  of  Maternal  and  Child 
Health  and  Resources  Development, 
5600  Fishers  Lane.  Rockville,  Maryland 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Roger  McClung,  (303)  443-4273. 

SUPPLEMENTARY  INFORMATION:  The 

Omnituis  Budget  Reconciliation  Act  of 
1981  (Pul).  L.  97-35)  revised  Title  V  of 
the  Social  Security  Act  (SSA)  to 
establish  the  Maternal  and  Child  Health 
Services  Block  Grant.  Section  502(a)  of 
the  SSA.  as  amended  (42  U.S.C.  702(a)). 
authorizes  grants  and  contracts  for 
special  projects  of  regional  and  national 
significance,  for  research  and  training 
projects  related  to  maternal  and  child 
health  or  children  with  special  health 
care  needs,  for  genetic  testing, 
counseling  and  information  projects, 
and  for  comprehensive  hemophilia 
diagnostic  and  treatment  centers. 

Regulations  governing  the  hemophilia 
and  genetic  disease  grant  programs  are 
currently  found  at  42  CFR  Parts  51d  and 
51  f  respectively.  Publication  on  March  5. 
1986  (51  FR  7727).  of  final  regulations  for 
the  maternal  and  child  health  program 
grants,  codified  at  42  CFR  Part  51a. 
effectively  rendered  Parts  51d  and  5lf 
obsolete. 


List  of  Subjects  in  42  CFR  51d  and  51f 

Colleges  and  universities.  Federal 
support  programs — Health.  Infants  and 
children.  Maternal  and  child  health. 
Blood  diseases.  Genetic  diseases.  Health 
care.  Health  facilities. 

VoT  the  reasons  set  out  in  the 
preamble.  Title  42  of  the  Code  of  P'ederal 
Regulations  is  amended  as  follows: 

PARTSId     (REMOVED) 

1.  Part  51d  is  removed. 
PARTSIf    (REMOVED] 

2.  Part  51f  is  removed. 
Date:  )une  16. 1988. 
Approved: 

Rol>ert  E.  Windom. 

A  ssistant  Sncrftary  fur  Health. 

Otis  R.  Bowen. 

Sutrt'tary. 

July  12. 198a 

|FR  Dot;  88-16629  Filed  7-22-88:  B;45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  502 

■  Docket  No.  88-101 

Amendment  To  Rules  of  Practice  and 
Procedure 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  is  amending  §  502.92  of  its 
Rules  of  Practice  and  Procedure  which 
govern  the  filing  of  special  docket 
applications  by  repealing  the 
requirement  for  the  joinder  of 
conferences  in  special  docket 
applications  filed  by  their  member  lines, 
clarifying  language  regarding 
designation  of  the  appropriate  tariff  for 
notice  purposes,  and  making  other 
changes  to  conform  to  the  Shipping  Act 
of  1984. 

EFFECTIVE  DATE:  August  24.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking.  Secretary,  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  11101.  Washington,  DC 
20573-0001,  (202)  523-5725. 
SUPPLEMENTARY  INFORMATION:  By 
publication  in  the  Federal  Register  on 
April  14. 1988  (53  FR  12440)  the  Federal 
Maritime  Commission  ("FMC"  or 
"Commission")  invited  comments  on  a 
"Notice  of  Proposed  Rulemaking" 
("Notice")  which  proposed  to  amend 
§  502.92  of  Title  46  CFR  by  deleting  the 
requirement  for  the  joinder  of 
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conferences  in  special  docket 
applications  filed  by  their  members.  The 
amendment  also  proposed  to  clarify 
language  regarding  designation  of  the 
appropriate  tariff  for  notice  purposes 
and  to  make  other  changes  to  conform 
to  the  Shipping  Act  of  1984  ("1984  Act"), 
46  U.S.C.  app.  1701-1721. 

Two  comments  were  received  in 
response  to  the  Notice.  The  Asia  North 
America  Eastbound  Rate  Agreement, 
Mediterranean  North  Pacific  Coast 
Freight  Conference  and  South  Europe/ 
U.S.A.  Freight  Conference  filed  a  joint 
comment  supporting  the  proposed  rule 
without  change.  A  joint  comment  was 
also  filed  by  the  U.S.  Atlantic-North 
Europe  Conference,  North  Europe-U.S. 
Atlantic  Conference,  Gulf-European 
Freight  Assocation  and  North  Europe- 
U.S.  Gulf  Freight  Association 
("hereinafter  NEC"). 

While  generally  supporting  the 
proposed  rule,  NEC  suggests  certain 
changes  and  comments.  These  are 
discussed,  in  turn,  below: 

A.  NEC  suggests  deletion  of  the 
reference  to  "common  carriers  by  water 
in  foreign  commerce"  and  substituting 
therefor,  "common  carriers"  to 
encompass  within  the  scope  of  the  rule 
non-vessel  operating  common  carriers. 
This  suggestion  has  merit  and  will  be 
adopted  since  section  8(e)  of  the  1984 
Act.  46  U.S.C.  app.  1707(e),  references 
"common  carriers"  and  was  intended  to 
include  non-vessel  operating  common 
carriers. 

B.  NEC  asserts  that  the  Commission's 
intent  to  allow  conferences  to  file  on 
behalf  of  its  members  should  be 
expressly  set  forth  in  the  rule  itself 
rather  than  only  mentioned  in  the 
Supplementary  Information.  We  see  no 
reason  to  provide  a  specific  reference 
for  conference  filings.  Our  intent  is  to 
place  conferences  in  the  same  posture 
as  other  entities,  such  as  tariff 
publishing  services,  practitioners,  or 
attorneys,  which  also  file  special  docket 
applications  for  their  carrier  clients. 
Specific  inclusion  of  conferences  in  the 
rule  would  require  an  itemization  of  all 
entities  which  might  file  on  behalf  of 
carriers. 

C.  NEC  suggests  that  service  should 
be  made  by  the  filing  carrier  on  the 
shipper  for  whose  benefit  the 
application  is  filed;  that  all  pleadings, 
documents,  etc.  filed  by  any  person  in  a 
special  docket  proceeding  should  be 
served  on  all  other  parties  to  the 
proceeding;  that  any  person  required  to 
be  served  in  a  special  docket 
proceeding,  shall  be  a  party  to  said 
proceeding  and  entitled  to  be  heard 
pursuant  to  the  applicable  provisions  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  and  be  served  with  copies  of 


all  notices,  rulings,  decisions,  etc.. 
issued  by  the  Administrative  Law  Judge 
and  the  Commission;  and  that  service 
requirements  shall  also  apply  to  a 
conference  filing  on  behalf  of  a  member. 

Generally,  while  NEC's  concerns 
about  procedural  safeguards  in 
connection  with  service  requirements 
are  appropriate  for  adversary  type 
proceedings,  special  docket  applications 
are,  by  their  nature,  non-adversarial.  In 
almost  every  instance  the  carrier,  or  its 
agent,  files  the  application  for  the 
benefit  of  the  shipper  and  there  is  full 
accord  among  the  parties  as  to  the 
relevant  facts  in  the  application.  The 
fact  that  the  1984  Act  allows  shippers  to 
file  special  docket  applications  on  their 
own  behalf,  may  lead  to  an  occasional 
adversary  proceeding  where  the  carrier 
disputes  the  facts  in  the  application. 
Indeed,  this  was  the  situation  in  Special 
Docket  No.  1496,  Application  of  Leslie 
Enterprises,  Inc.  for  the  Benefit  of 
International  Trade  Operations,  Inc. 
("Leslie").  24  SRR  146  (1987).  In  that 
proceeding,  the  presiding  administrative 
Law  Judge  established  procedures  in 
order  to  afford  each  party  an 
opportunity  to  meet  the  evidence 
presented  by  the  other. 

Shipper-filed  special  docket 
applications  are  a  rarity,  and  the  fact 
that  a  shipper  files  an  application  does 
not  necessarily  mean  that  the  carrier 
will  contest  the  facts.  Given  the  non- 
adversarial  nature  of  the  great  majority 
of  special  docket  proceedings,  there 
does  not  appear  to  be  any  necessity  to 
expand  the  procedural  safeguards  as 
suggested  by  NEC.  The  basic 
requirement  regarding  service  of  the 
application  is  already  contemplated  by 
the  existing  rule  and  we  have  expanded 
on  this  by  specifically  requiring  that  the 
conference  be  served  when  a  conference 
rate  is  involved.  Similarly,  the  necessity 
of  service  on  the  carrier  when  the 
appUcation  is  filed  by  the  shipper,  has 
been  reaffirmed  in  the  rule. 

Further,  special  docket  proceedings 
are  relatively  informal:  section  5G2.92(c) 
acknowledges  this  by  stating  that 
"[f]ormal  proceedings  as  described  in 
other  rules  of  this  part  need  not  be 
conducted."  Imposing  additional 
procedural  requirements  as  NEC 
proposes  would  tend  to  unnecessarily 
formalize  this  type  of  proceeding.  Where 
a  situation  arises  as  in  Leslie,  the 
presiding  Administrative  Law  Judge  can 
fashion  appropriate  procedures  to 
ensure  that  each  party  is  fully  protected 
and  a  proper  record  developed. 

D.  Finally.  NEC  suggests  that  the 
proposed  requirement  regarding  content 
and  designation  of  the  tariff  notice  be 
made  applicable  in  situations  where  the 
Commission,  upon  review.  issue)>  its 


own  decision.  While  it  was  our  intention 
that  any  Commission  decision  requiring 
a  new  or  revised  tariff  notice  would 
follow  the  guidelines  set  down  for  the 
initial  decision,  specific  language  to  this 
effect  in  the  rule  would  be  appropriate. 
We  will  accordingly  incorporate  NEC's 
suggested  language  in  the  final  rule. 

The  Commission  has  determined  that 
this  final  rule  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291.  dated 
February  17, 1981.  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographical  regions:  or 
investment  productivity,  innovations,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibihty  Act,  5  U.S.C. 
605(b),  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  or  small 
governmental  organizations. 

The  Paperwork  Reduction  Act.  44 
U.S.C.  3501-3520.  does  not  apply  to  this 
final  rule  because  the  amendments  to 
Part  502  of  Title  46.  Code  of  Federal 
Regulations,  do  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  or  change  the  collection  of 
information  from  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget. 

List  of  Subjects  in  46  CFR  Part  502 

Administrative  practice  and 
procedure. 

Therefore,  pursuant  to  5  U.S.C.  553 
and  section  17  of  the  Shipping  Act  of 
1984.  46  U.S.C.  app.  section  1716(a),  Part 
502  of  Title  46.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  502— [AMENDED] 

1.  The  Authority  Citation  for  Part  502 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  551,  552,  553.  559: 1» 
U.S.C.  1141j(a):  18  U.S.C.  207;  26  U.S.C. 
501(c)(3);  28  U.S.C.  2112(a);  46  U.S.C.  app.  817. 
820,  821,  828,  841a,  1114(b),  1705. 1707-1711. 
1713-1716;  and  E.0. 11222  of  May  8, 1965  (30 
FR6469). 

2.  Section  502.92  is  amended  by 
revising  paragraphs  (a)  (1),  (2),  (3)(i),  and 
(c)  to  read  as  follows: 


I 
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§  502.92 
fee. 


Special  docket  applications  and 


(a)(1)  A  common  carrier  or  a  shipper, 
may  file  an  application  for  permission  to 
refund  or  waive  collection  of  a  portion 
of  freight  charges  where  it  appears  that 
there  is  (i)  an  error  in  the  tariff  of  a 
clerical  or  administrative  nature  or  (ii) 
an  error  due  to  inadvertence  in  failing  to 
file  a  new  tariff.  Such  refund  or  waiver 
must  not  result  in  discrimination  among 
shippers,  ports,  or  carriers. 

(2)  When  the  application  is  filed  by  a 
carrier,  the  Commission  must  have 
received  prior  to  the  filing  of  the 
application  a  new  tariff  which  sets  forth 
the  rate  on  which  refund  or  waiver 
would  be  based. 

(3)(i)  The  application  for  refund  or 
waiver  must  be  filed  with  the 
Commission  within  one  hundred  eighty 
(180)  days  from  the  date  of  shipment  and 
served  upon  other  persons  involved 
pursuant  to  S<ibpart  H  of  this  part. 
When  a  rate  published  in  a  conference 
tariff  is  involved,  the  carrier  or  shipper 
must  serve  a  copy  of  the  application  on 
the  conference  and  so  certify  in 
accordance  with  Rule  117  (46  CFR 
502.117)  to  that  service  in  the 
application.  A  shipper  must  also  make  a 
similar  service  and  certification  with 
respect  to  the  common  carrier.  An 
application  is  filed  when  it  is  placed  in 
the  mail,  delivered  to  a  courier,  or,  if 
delivered  by  another  method,  when  it  is 
received  by  the  Commission.  Filings  by 
mail  or  courier  must  include  a 
certification  as  to  date  of  mailing  or 
delivery  to  the  courier. 
***** 

(c)  Applications  under  paragraphs  (a) 
and  (b)  of  this  section  shall  be  submitted 
in  an  original  and  three  (3)  copies  to  the 
Office  of  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001.  Each  application  shall  be 
acknowledged  with  a  reference  tio  the 
assigned  docket  number  and  referred  to 
the  Office  of  Administrative  Law  Judges. 
The  presiding  Administrative  Law  Judge 
may,  in  his  or  her  discretion,  require  the 
submission  of  additional  information  or 
oral  testimony.  Formal  proceedings  as 
described  in  other  rules  of  this  part  need 
not  be  conducted.  The  presiding 
Administrative  Law  Judge  shall  issue  an 
initial  decision  to  which  the  provisions 
of  §  502.227  shall  be  applicable.  If  the 
application  is  granted,  the  initial 
decision  or,  as  may  otherwise  be 
applicable,  the  final  decision  of  the 
Commission  shall  describe  the  conteni 
of  the  appropriate  notice  if  required  to 
be  published,  and  shall  designate  the 
tariff  in  which  it  is  to  appear,  or  other 
steps  that  are  required  to  be  taken 
which  give  notice  of  the  rale  on  which 


such  refund  or  waiver  is  to  be  based. 
[Rule  921. 

Exhibit  No.  1  to  Subpart  F— [Amended/ 

3.  Exhibit  No.  1  to  Subpart  F  is 
amended  to  delete  the  reference  to 
"conference"  in  the  introductory 
paragraph. 

4.  The  requirement  for  an  "Affidavit  of 
Carrier(s)  and/or  Conference"  is 
amended  by  removing  "and/or 
Conference"  and  the  language  in 
brackets  is  amended  by  removing 
everything  after  the  word  "rate." 

By  the  Commission. 
Joseph  C.  Polking, 

Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

Amendment  of  Part  0  of  the 
Commission's  Rules;  Private  Printing 
of  FCC  Forms 

AGENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  action  establishes 
§  0.409  of  the  Commission's  Rules, 
Commission  Policy  on  Private  Printing  of 
FCC  Forms. 

This  action  is  taken  by  the 
Commission  in  an  effort  to  avoid  further 
public  misinterpretation  of  the  origin 
and  cost  liability  of  FCC  forms  printed 
by  private  companies  at  their  own 
expense  as  a  convenience  to  their 
clients  or  consumers. 

There  have  been  instances  in  which  a 
form  originally  procured  through  the 
U.S.  Government  Printing  Office  (GPO), 
containing  the  GPO  indicia,  was 
privately  reproduced  with  a  marginal 
notation  added  indicating  the  name  of  a 
foreign  country  in  which  it  was  printed. 
This  has  unfortunately  resulted  in 
appearing  as  though  the  Commission, 
through  GPO.  procured  these  forms  from 
a  foreign  source. 

This  section  will  provide  the  public 
with  guidelines  most  preferable  to  the 
Commission  for  the  private  reproduction 
of  FCC  forms. 

EFFECTIVE  DATE:  July  25,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Johnson,  Office  of  Managing 
Director.  (202)  634-1535. 

FedernI  Communications  Commission 

Order 

Adopted:  |une  21.  1988. 


Released:  July  19. 198a 

In  the  Matter  of  Amendment  of  Part  0 
of  the  Commission's  Rules. 

1.  The  Commission  has  established  a 
policy  on  private  printing  of  blank  FCC 
forms.  This  was  done  to  provide 
guidelines  to  companies  which  elect  to 
print  the  forms  at  their  own  expense  as 
a  convenience  to  their  clients  or 
consumers. 

2.  The  Commission  is  creating  a  new 
rule  section  to  codify  this  policy.  Section 
0.409  will  specify  the  requirements  and 
restrictions  necessary  to  conform  to  the 
policy. 

3.  Authority  for  this  action  is 
contained  in  section  4(i)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §  0.231(d)  of  the 
Commission's  Rules.  Since  this 
amendment  is  procedural  in  nature,  the 
notice  and  comment  procedure  and 
effective  date  provisions  of  5  U.S.C.  553 
do  not  apply. 

4.  Accordingly.  IT  IS  ORDERED, 
THAT  Part  0  of  the  Rules  is  AMENDED 
in  accordance  with  the  attached 
appendix,  effective  on  the  date  of 
publication  in  the  Federal  Register. 

5.  For  further  information  on  this 
matter  contact  Terry  Johnson  at  (202) 
634-1535. 

Federal  Communications  Commission. 
Edward  J.  Minkel, 
Managing  Director. 

List  of  Subjects  in  47  CFR  Part  0 

Printed  publications. 

Part  0  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sections  4.  303.  48  Stat.  1066. 
1082.  as  amended:  47  U.S.C.  154.  303.  unless 
otherwise  noted.  Implement:  5  U.S.C.  552. 
unless  otherwise  noted. 

PART  0— (AMENDED] 

2.  A  new  §  0.409  is  added  to  read  as 
follows: 

§  0.409    Commission  policy  on  private 
printing  of  FCC  forms. 

The  Commission  has  established  a 
policy  regarding  the  printing  of  blank 
FCC  forms  by  private  companies  if  they 
elect  to  do  so  as  a  matter  of  expediency 
and  convenience  to  their  clients  or 
consumers.  The  policy  is  as  follows: 

(a)  Blank  FCC  forms  may  be 
reproduced  by  private  companies  at 
their  own  expense  provided  the 
following  conditions  are  met: 

(1)  Use  a  printing  process  resulting  in 
a  product  that  is  at  least  comparable  in 
quality  to  the  original  document,  without 
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change  to  the  page  size,  image  size, 
configuration  of  pages,  folds  or 
perforations,  and  matching  as  closely  as 
possible  the  paper  weight,  paper  color 
and  ink  color. 

(2)  Delete  in  its  entirety  any  and  all 
U.S.  Government  Printing  Office  (GPO) 
indicia  that  may  appear  in  the  margin(s). 

(3)  If  the  printer  wishes  to  identify  a 
foreign  country  in  which  the  forms  are 
printed,  a  marginal  notation  must  be 
added  stating  "No  U.S.  Government 
funds  were  used  to  print  this  document." 


(4)  Do  not  add  to  the  form  any  other 
symbol,  word  or  phrase  that  might  be 
construed  as  personalizing  the  form  or 
advertising  on  it. 

(5)  Except  as  specified  above,  do  not 
delete  from  or  add  to  any  part  of  the 
form,  or  attach  anything  thereto. 

(6)  Assure  that  the  form  being 
reproduced  is  an  edition  currently 
acceptable  by  the  Commission,  which 
will  endeavor  to  keep  the  public  advised 
of  revisions  to  its  forms,  but  cannot 
assume  responsibility  to  the  extent  of 


eliminating  any  element  of  risk  against 
the  use  of  obsolete  forms. 

(b)  These  guidelines  do  not  apply  to 
forms  which  respondents  may  wish  to 
reproduce  as  completed  facsimiles  on 
automated  equipment  to  satisfy 
application  or  report  requirements. 
Requests  for  permission  to  submit  such 
forms  to  the  Commission  should  be 
addressed  to  the  Office  of  Managing 
Director. 
|FR  Doc.  88-16657  Filed  7-22-88:  8:45  am) 
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This  section   of  tine   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Service 

7  CFR  Part  1079 

(Docket  No.  AO-295-A38;  OA-88-1 1 1 1 

Milk  in  the  Iowa  Marketing  Area; 
Rescheduling  of  Hearing  on  Proposed 
Marketing  Agreement  and  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Rescheduling  of  public  hearing 

on  proposed  rulemaking. 

summary:  The  hearing  on  proposals  to 

amend  the  Iowa  milk  marketing  order, 

originally  scheduled  to  begin  on  July  26. 

1988,  has  been  rescheduled  to  begin 

August  9, 1988. 

date:  The  rescheduled  hearing  will 

convene  at  9:00  a.m.,  local  time,  on 

August  9, 1988. 

ADDRESS:  The  rescheduled  hearing  will 

be  held  at  Jumers  Castle  Lodge,  1-74  at 

Sprucehill  Drive,  Bettendorf.  Iowa  527r.2 

(319)  35»-7141. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2968.  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  447-4829. 
SUPPLEMENTARY  INFOR?4ATICN:  This 

administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  cf  Executive  Order  12291. 

A  notice  was  issued  on  July  11. 1988 
(53  FR  26446),  giving  notice  of  a  public 
hearing  to  be  held  at  Jumers  Castle 
Lodge,  1-74  at  Sprucehill  Dnve. 
Bettendorf,  Iowa  52722,  beginning  at  9:00 
a.m.,  local  time,  on  July  26, 1988,  with 
respect  to  proposed  amendments  to  the 
marketing  agreement  and  order 
regulating  the  handling  of  milk  in  the 
Iowa  marketing  area. 

Notice  is  hereby  given,  pursuant  to  the 
rules  of  practice  applicable  to  such 
proceedings  (7  CFR  Part  900),  that  the 


'said  hearing  is  rescheduled  to  be  held 
on  August  9, 1988,  at  the  same  place  and 
time  as  originally  scheduled  (Jumers 
Castle  Lodge,  Bettendorf,  Iowa, 
beginning  at  9:00  a.m.,  local  time). 
Prior  documents  in  the  proceeding: 
Notice  of  hearing:  Issued  July  11, 1988; 
published  July  13, 1988  (53  lH  26446). 

Correction  to  Notice  of  Hearing: 
published  July  20, 19C8  (53  FR  27450). 

List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketi.ig  orders,  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1079  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washington.  DC,  on:  July  21, 
1988. 

J.  Patricic  Boyle. 
Administrator. 
IFR  Doc.  88-16836  Filed  7-22-88,  9:28  am) 

BILUNG  CODE  341(MI2-M 

Farmers  Home  Administration 
7  CFR  Parts  1944  and  1955 

Single  Family  Housing  (SFH)  Loan 
Making  and  Management  of  inventory 
Property 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  Farmers  Home 
Administration  (FmllA)  proposes  to 
amend  its  regulations  on  the  making  of 
single  family  housing  (SFH)  subsequent 
loans  and  the  management  of  SFH 
inventory  property.  This  action  is  taken 
to  expand  and  clarify  the  intent  of  the 
regulations.  The  intended  effect  is  to 
make  FmHA's  regulations  on  loan 
making  and  the  management  of  SFH 
inventory  property  clearer  and 
re.sponsive  to  the  needs  of  the  Agency 
and  the  public. 

DATE:  Comments  must  be  submitted  on 
or  before  September  23, 1988. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Chief,  Directives  and 
Forms  Management  Branch,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  Room  6348,  South 
Agriculture  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  All  written 
commends  made  pursuant  to  this 


publication  will  be  available  for  public 
inspection  during  regular  work  hours  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

David  J.  Villano.  Senior  Realty 
Specialist,  Property  Management 
Branch,  Single  Family  Housing  Servicing 
and  Property  Management  Division, 
Farmers  Home  Administration,  USDA, 
Room  5309.  South  Agriculture  Building, 
Washington,  DC  20250,  telephone  (202) 
382-1452. 

SUPPLEMENTARY  INFORMATION: 
Classincation 

This  proposed  rulemaking  action  has 
been  reviewed  under  USDA  procedures 
in  Departm.ental  Regulation  1512-1. 
which  implements  Executive  Order 
12291  and  has  been  detjgrmined  to  be 
"nonmajor"  since  the  annual  effect  on 
the  economy  is  less  than  $100  million 
and  there  will  be  no  significant  increase 
in  cost  or  prices  for  consumers, 
individual  industries.  Federal.  State  or 
local  government  agencies,  or 
geographic  regions.  Furthermore,  there 
will  be  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  import 
markets.  This  action  is  not  expected  to 
substantially  affect  btldget  outlay  or 
effect  more  than  one  agency  or  to  be 
controversial.  The  net  result  is  to 
provide  better  service  to  rural 
communities. 

Background  /  Discussion 

On  April  2, 1987  (52  FR  10577).  FmHA 
published  a  proposed  rule  on  property 
management  and  security  servicing  for 
SFH  loans.  Although  that  rulemaking 
action  primarily  addressed  SFH  security 
servicing  and  the  disposal  of  inventory 
property,  comments  were  received 
regarding  the  management  of  inventory 
property  and  in  particular,  suitability 
determinations.  A  suitability 
determination  is  made  when  FmHA 
acquires  property  into  inventory  and  a 
decision  must  be  made  as  to  whether 
the  property  should  be  retained  in  the 
housing  program  or  sold  off  the  program. 
Properties  suitable  for  retention  in  the 
program  are  classified  as  "program" 
(suitable)  houses,  and  properties  not 
suited  for  retention  in  the  program  are 
classified  as  nonprogram  (unsuitable) 
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property.  Program  (suitable)  property 
meets  or  can  realistically  be  made  to 
meet  FmHA  housing  standards  of 
decent,  safe  and  sanitary  housing  which 
is  adequate  but  modest  in  size,  desi^ 
and  cost  and  can  provide  a  very-low  or 
low  income  borrower  with  housing. 

Commentora  to  the  aforementioned 
proposed  rule  suggested  that  FmHA 
revise  and/or  clarify  its  regulations  on 
suitability  determinations.  Based  upon 
these  comments,  FmHA  proposes  to 
revise  the  appropriate  sections  of 
Subpart  B  of  Part  1955  to  clarify  the 
suitability  determination  process  and 
repair  policy.  We  are  also  proposing 
other  minor  changes  to  Subpart  B  of  Part 
1955.  A  brief  summary  of  the  proposed 
changes  to  Subpart  B  of  Part  1955  are  as 
follows: 

1.  Section  1955.55  is  expanded  to 
include  a  new  paragraph  on  off-site 
procurements.  Off-site  improvements, 
such  as  roads,  sewer  systems,  etc.,  are 
often  necessary  for  the  Agency  to 
procure  to  adequately  maintain  and/or 
sell  inventory  property. 

2.  Section  1955.^  is  revised  to  ' 
authorize  repairs  on  inventory  property 
subject  to  redemption  rights  of  the 
former  borrower  if  State  law  permits  full 
recovery  of  the  costs  of  improvements. 
This  will  permit  the  Agency  to  make 
repairs  during  the  redemption  period  so 
that  inventory  properties  can  be  sold 
more  readily  and  expediently. 

3.  Section  1955.63  is  expanded  and 
clarified  concerning  how  the  Agency 
determines  the  suitability  of  housing 
properties.  The  language  is  clarified  to 
provide  that  the  costs  of  repairs  will 
generally  not  be  obtained  until  after  a 
determination  of  suitability  is  made  and 
the  cost  of  repairs  is  generally  not 
considered  when  making  a  suitability 
determination.  Examples  are  also 
provided  on  properties  that  are 
classified  "nonprogram." 

4.  Section  1955.64  is  expanded  to 
clarify  the  basic  repair  policy  of  SFH 
properties  and  ta  distinguish  between 
the  policy  as  it  relates  to  program  and 
nonprogram  property.  Also,  where 
vandalism  is  a  problem,  the  requirement 
to  repair  program  properties  before 
offering  same  for  sale  may  be  waived  by 
the  State  Director. 

5.  Section  1955.72  is  expanded  to 
include  language  regarding  the 
availability  of  SFH  inventory  property 
for  rental  by  community-based 
organizations  to  shelter  the  homeless. 

In  addition,  FmHA  is  proposing  a 
minor  revision  to  Subpart  A  of  Part  1944. 
The  revision  would  permit  the  Agency 
to  make  a  subsequent  loan  for  essential 
repairs  when  it  is  necessary  to  protect 
the  security  interests  in  the  property  and 
the  subsequent  loan  would  cause  the 


total  FmHA  indebtedness  to  exceed  the 
market  value  of  the  property.  In  certain 
cases,  such  as  where  economic 
conditions  have  caused  market  values  to 
decline,  a  subsequent  loan  for  essential 
repairs  cannot  be  made  because  the 
debt  would  exceed  the  market  value. 
Although  the  FmHA  debt  may  not  be 
fully  secured,  we  believe  it  is  prudent 
for  FmHA  to  provide  financial 
assistance  to  its  borrowers  to  make 
essential  repairs  which  if  not  made 
could  adversely  affect  the  security, 
safety  and  habitability  of  the  property. 

On  May  23, 1988  [Part  U]  [53  FR 
18392],  FmHA  published  a  proposed  rule 
pursuant  to  the  Agriculture  Credit  Act  of 
1987  which  includes  proposed  changes 
to  7  CFR  Part  1955.  That  rulemaking 
action  primarily  affects  farmer  program 
(CONACT)  portions  of  the 
aforementioned  Parts.  This  rulemaking 
action  primarily  affects  housing 
properties  and  has  no  impact  on  the 
intent  or  changes  in  7  CFR  Part  1955 
being  proposed  as  a  result  of  the 
Agricultural  Credit  Act  of  1967. 

Programs  Affected 

These  programs/activities  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  Nos: 

10.410  Low  Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 
10.415    Rural  Rental  Housing  Loans 
10.417    Very  Low  Income  Housing  Repair 

Loans  and  Grants 
10.427    Rural  Rental  Assistance  Payments 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice(s)  to  7  CFR  Part 
3015,  Subpart  V.  10.410  and  10.417  are 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
Intergovernmental  consultation  with 
State  and  local  officials.  The  remaining 
programs  are  subject  to 
intergovernmental  consultation  with 
State  and  local  officials. 

Environmental  Impact  Statement 

This  proposed  rule  has  been  reviewed 
in  accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  mMJor 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-90,  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  FlexibiHty  Act  (5  U.S.C.  801- 
612).  The  undersigned  has  determined 


and  certified  by  signature  of  this 
document  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
directly  involve  small  entities  nor  does 
it  add/remove  any  authorities  which 
effect  small  entities. 

List  of  Subjects 

7  CFR  Part  1944 

Grant  programs — Housing  and 
community  development.  Home 
improvement.  Loan  programs — Housing 
and  community  development.  Low  and 
moderate  income  housing — Rental. 
Mobile  homes.  Mortgages,  Rural 
Housing,  Subsidies. 

7  CFR  Part  1955 

Government  acquired  property, 
Goverrunent  property  management 

Therefore,  as  proposed.  Chapter 
XVllI.  Title  7j^pDde  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1944— HOUSING 

1.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  1989,  42  U.S.C.  1480,  5 
U.S.C.  301,  7  CFR  2.23,  7  CFR  2.70. 

Subpart  A— Section  502  Rural  Housing 
Loan  Policies,  Procedures,  and 
Authorizations 

2.  In  §  1944.17,  paragraph  (f)  is  added 
to  read  as  follows: 

§  1944.17    Maximum  loan  amounts. 
*        •        *        •        « 

(f)  When  a  subsequent  loan  is  needed 
for  repairs  essential  to  protecting  the 
Government's  security  interests,  the 
total  FmHA  indebtedness  may  exceed 
the  market  value  of  the  security  by  no 
more  than  the  amount  of  the  subsequent 
lans  plus  a  reasonable  amount  for 
closing  costs. 

PART  1955— PROPERTY 
MANAGEMENT 

3.  The  authority  citation  for  Part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989,  42  U.S.C  1480,  5 
U.S.C.  301,  7  CFR  2.23.  7  CFR  2.70. 

Subpart  B — Management  of  Property 

4.  In  S  1955.55,  paragraph  (e)  is  added 
to  read  as  follows: 

§  1955.55    Taking  atuutdonad  raal  or 
ctiattei  property  into  custody  and  related 
actions. 


(e)  Off-site  procurements. 
Circumstances  may  require  off-site 
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procurement  action(s]  to  be  taken  by 
FmHA  to  protect  custodial,  security  or 
inventory  real  property  from  damage  or 
destruction  and/or  to  protect  the 
Government's  investment  in  the 
property.  Such  procurements  may 
include,  but  are  not  limited  to 
construction  or  reconstruction  of  roads, 
sewers,  drainage  work  or  utility  lines. 
This  type  work  may  be  accomplished 
either  through  FmHA  procurement  or 
cooperative  agreement.  However,  if 
FmHA  is  obtaining  a  service  or  product 
for  itself  only,  it  must  be  a  procurement 
and  any  such  actions  will  be  in 
accordance  with  FmHA  Instruction 
2024-A  (available  in  any  FmHA  office). 
Funding  will  come  from  the  appropriate 
insurance  fund. 

(1)  Conditions  for  procurement.  Such 
expenditures  may  be  made  only  when 
all  of  the  following  conditions  are  met: 

(i)  A  determination  is  made  that 
failure  to  procure  work  would  likely 
result  in  a  property  loss  greater  than  the 
expenditure; 

(ii)  There  are  no  other  feasible  means 
(including  cooperative  agreements]  to 
accomplish  the  same  result; 

(iii)  The  recovery  of  such  advanca(s] 
is  not  authorized  by  security 
instruments  in  the  case  of  security  or 
custodial  property  (no  such  limitation 
exists  for  inventory  property): 

(iv)  Written  documentation  supporting 
subparagraphs  (i)  (ii)  and  (iii)  has  been 
obtained  from  the  authorized  program 
official; 

(v)  Approval  has  been  obtained  from 
the  appropriate  Assistant  Administrator. 

(2)  Direct  procurement  action.  Where 
direct  procurement  action  is 
contemplated,  an  opinion  must  be 
obtained  from  the  Regional  Attorney 
that: 

(i)  FmHA  has  the  authority  to  enter 
the  off-site  property  to  accomplish  the 
contemplated  work,  or 

(ii)  A  specific  legal  entity  has 
authority  to  grant  an  easement  (right-of- 
way)  to  FmHA  for  the  contemplated 
work  and  such  an  easement,  in  a  form 
acceptable  to  the  Regional  Attorney,  has 
been  obtained. 

(3)  Cooperative  agreements. 
Cooperative  agreements  between  FmHA 
and  other  entities  may  be  made  to 
accomplish  the  requirement  where  the 
principal  purpose  is  to  provide  money, 
property,  services  or  items  of  value  to 
state  or  local  governments  or  other 
recipients  to  accomplish  a  public 
purpose.  Exhibit  A  of  this  subpart 
(available  in  any  FmHA  ofHce)  is  an 
example  of  a  typical  cooperative 
agreement.  A  USDA  handbook 
providing  detailed  guidance  for  all 
parties  is  available  from  the  USDA — 
Office  of  Operations  and  Finance. 


Although  cooperative  agreements  are 
not  a  contracting  action,  the  authority, 
responsibility  and  administration  of 
these  agreements  will  be  handled 
consistent  writh  contracting  actions. 

(4)  Consideration  of  maintenance 
requirements.  Maintenance 
requirements  must  be  considered  in 
evaluating  the  economic  benefits  of  off- 
site  procurements.  Where  feasible, 
arrangements  or  agreements  should  be 
made  with  state,  local  government  or 
other  entities  to  ensure  continued 
maintenance  by  dedication  or 
acceptance,  letter  agreements,  or  other 
applicable  device. 

5.  Sections  1955.60  and  1955.61  are 
revised  to  read  as  follows: 

§  1955.60    Inventory  property  subject  to 
redemption  by  the  t>orrower. 

If  inventory  property  is  subject  to 
redemption  rights,  the  State  Director, 
with  prior  approval  of  OGC.  will  issue  a 
State  Supplement  giving  guidance 
concerning  the  former  borrower's  rights, 
whether  or  pot  the  property  may  be 
leased  or  sold  by  the  Government, 
payment  of  taxes,  maintenance,  and  any 
other  items  OGC  deems  necessary  to 
comply  with  State  laws.  Routine  care 
and  maintenance  will  be  provided 
according  to  §  1955.64  of  this  subpart  to 
preserve  and  protect  the  property. 
Repairs  are  limited  to  those  essential  to 
prevent  further  deterioration  of  the 
property  or  remove  a  health  or  safety 
hazard  to  the  community  in  accordance 
with  §  1955.64(a)  of  this  subpart  unless 
State  law  permits  full  recovery  of  costs 
of  repairs  in  which  case  usual  policy  on 
repairs  is  applicable. 

S  1955.61    Eviction  of  persons  occupying 
Inventory  real  property  or  dispossession  of 
persons  In  possession  of  chattel  property. 

Advice  and  assistance  will  be 
obtained  from  OGC  where  eviction  from 
realty  or  dispossession  of  chattel 
property  is  necessary.  Where  State  law 
permits  and  OGC  has  given  written 
authorization,  eviction  may  be  effected 
through  State  courts  rather  than  Federal 
courts  when  the  former  borrower  is 
involved  or  through  local  courts  instead 
of  Federal  courts  when  the  party 
occupying/possessing  the  FmHA 
property  is  not  the  former  borrower.  In 
those  cases,  a  State  Supplement  will  be 
issued  to  provide  explicit  instructions. 
For  MFH.  eviction  applies  to  tenants 
and  will  be  handled  in  accordance  with 
Subpart  L  of  Part  1944  of  this  chapter 
and  with  the  terms  of  the  tenant's  lease. 
If  no  written  lease  exists,  the  State 
Director  will  obtain  advice  form  OGC. 

6.  In  §  1955.63,  paragraph  (c)  is  revised 
to  read  as  follows: 


§  1955.63    Suitability  determinatloa 

«         •         «         «         • 

(c)  Housing  property.  Property  which 
secured  housing  loans  will  be  classified 
as  "program"  or  "nonprogram  (NP)." 
After  a  determination  of  whether  the 
property  is  suited  for  retention  in  the 
respective  program,  the  repair  policy 
outlined  in  §  1955.64(a]  of  this  subpart 
will  be  followed.  In  determining  whether 
a  property  is  suited  for  retention  in  the 
program,  items  such  as  size,  design, 
possible  health  and/or  safety  hazards 
and  obsolescence  due  to  functional, 
economic,  or  locational  conditions  must 
be  carefully  considered.  Generally, 
program  property  will  meet,  or  can  be      -^ 
realistically  repaired  to  meet,  the 
standards  for  existing  housing  outlined 
in  Subpart  A  of  Part  1944  of  this  chapter 
except  the  requirements  relating  to  size 
and/or  design  features  will  not  be 
considered  provided  the  property  is 
typical  of  modest  homes  in  the  area.  The 
cost  of  repairs  will  generally  not  be 
considered  in  determining  suitability. 
Since  houses,  sites  and  location  vary 
widely  throughout  the  country, 
discretion  and  sound  judgment  must  be 
used  in  determining  suitability.  The 
•miajority  of  houses  FmHA  acquires  will 
be  suited  for  retention  and  classified  as 
"program"  property.  In  some  instances, 
property  will  not  be  suited  for  retention 
in  the  program  and  will  be  classified  as 
"nonprogram  (NP)"  property.  Situations 
of  this  type  include,  but  are  not  Hmited 
to: 

(1)  A  dwelling  which  has  been 
enlarged  or  improved  to  the  point  where 
it  is  clearly  above  modest  in  size,  design 
and/or  cost. 

(2)  When  a  determination  is  made  that 
the  property  should  not  have  been 
financed  originally. 

(3)  A  dwelling  brought  into  the 
program  as  an  existing  dwelling  which 
met  program  standards  at  the  time  it 
was  originally  financed  by  FmHA  but 
which  does  not  conform  to  current 
policies.  This  includes  older  and/or 
larger  houses  of  a  type  which  have  been 
proven  to  create  excessive  energy  and/ 
or  maintenance  costs  to  very-low  and 
low-income  borrowers. 

(4)  A  dwelling  which  is  obsolete  due 
to  location,  design,  construction  or  age. 

(5)  A  dwelling  which  requires  major 
redesign/renovation  to  be  brought  to 
program  standards. 

*        •        *        *        * 

7.  In  §  1955.64,  the  introductory  text 
and  paragraphs  (a)  introductory  text  and 
(a)(1)  are  revised,  paragraphs  (b)  and  (c) 
are  combined  and  revised  as  paragraph 
(b)  to. read  as  follows: 
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§  1955.64    Sacurtoig,  maintaining,  and 
repairing  invaMory  proparty. 

When  property  is  acquired,  the 
servicing  o^ial  ahatl  inspect  the 
property  and  take  the  necessary  steps  to 
see  that  it  is  secured  and  maintained. 
"NO  TRESPASSING,"  "FOR  SALE" 
(with  Equal  Hoasing  Opportunity  logo 
and  telephone  number  of  the 
appropriate  contact  person)  or  other 
appropriate  signs  may  be  posted  on  the 
property  at  the  discretion  of  the 
responsible  official.  The  servicing 
official  is  responsible ior  initiating 
actions  to  assure  that  the  value  of  the 
inventory  property  is  preserved.  If  real 
property  (exclusive  of  improvements)  is 
unsafe,  refer  to  §  1955.137(e)  of  Subpart 
C  of  this  Part  for  further  guidance. 
Substantial  improvement  or  repair  to 
property  located  in  a  Sood  or  mudslide 
hazard  area  is  subject  to  the  limitation 
outlined  in  Exhibit  C,  Paragraph  3b(l) 
and  (2)  of  Subpart  G  of  Part  1940  of  this 
chapter,  and  §  1955.56  of  this  subpart. 

(a)  Basic  repair  policy.  After  a 
determination  of  suitability  is  made, 
repairs  will  be  accomplished  in 
accordance  with  the  following 
provisions.  Properties  that  are  listed  or 
are  eligible  for  listing  on  the  National 
Historic  Register  of  Historic  Places,  in 
whole  or  in  part  will  be  repaired  as 
necessary  to  protect  their  historic 
integrity  after  consultation  with  the 
State  Historic  Preservation  Officer  and 
the  advisory  Council  on  Historic 
Preservation  regarding  any  repairs. 
Also,  if  any  property  presents  a  health 
or  safety  hazard,  except  SFH  or  MFH 
properties  sold  with  "Decent.  Safe  and 
Sanitary"  (DSS)  clauses,  necessary 
steps  will  be  taken  to  remove  the 
hazard,  and  if  necessary,  after  seeking 
advice  from  appropriate  agencies  having 
related  expertise  or  jurisdiction. 

(1)  SFH. — (i)  Program  property. 
Program  property  will  be  repaired, 
renovated,  and/or  improved  as 
necessary  to  meet  program  standards 
for  existing  housing,  to  enhance  buyer 
appeal,  and  make  the  maximum 
recovery  on  the  Government's 
investment,  with  the  objective  being  to 
sell  the  property  at  the  earliest  time 
possible.  Attention  should  be  given  to 
the  interior  and  exterior  of  the 
8tnicture(s),  landscaping,  driveways, 
walks,  and  other  site  improvements 
which  will  enhance  marketability. 
Exceptions  to  this  policy  are  only 
authorized  when  a  prospective  program 
purchaser  has  indicated  a  willingness  to 
purchase  a  specific  program  property 
"as-is"  and  make  needed  repairs  with 
his/her  own  resources  or  with  a 
subsequent  loan  made  simultaneously 
with  the  credit  sale.  In  areas  where 


severe  vandalism  is  prevalent,  the  State 
Director  is  authorized  to  waive  the 
repair  policy  in  specific  locations  when 
the  County  Supervisor  requests  a  waiver 
based  upon  documentation  to  support 
the  request.  In  these  cases  a  subsequent 
loan  for  the  cost  of  repairs  may  be  made 
in  conjunction  with  the  credit  sale.  A 
"Neighborhood  Watch"  program  or 
similar  effort  should  be  considered  to 
reduce  vandalism. 

(ii)  Nonprogram  (NP)  property.  NP 
property  should  be  cleaned,  free  of  trash 
(dwelling  and  lot),  and  made 
presentable  to  enhance  marketability. 
Repairs  will  generally  not  be  made 
unless  they  increase  the  "as-ts"  market 
value  by  at  least  the  cost  of  repairs.  NP 
property  which  does  not  meet  "Decent. 
Safe  and  Sanitary"  (DSS)  standards 
outlined  in  §  1955.103(f]  of  Subpart  C  of 
Part  1955  of  this  chapter  wiH  be  repaired 
to  meet  these  standards  when 
economically  feasible. 

(b)  Authority.  Program  and 
contracting  authority  are  contained  in 
FmHA  Instruction  2024-A  (available  in 
any  FmHA  office.) 

8.  In  S  1955.66,  paragraphs  (a)(2)(i)  and 
(d)(2}  are  revised,  the  title  of  paragraph 
(e)  is  revised,  and  an  additional 
sentence  is  added  to  the  end  of 
paragraph  (e)  to  read  as  follows: 

§  1955.66    Lease  of  real  property. 

***** 

(a)  •  •  • 

(2)  •  *  * 

(i)  SFH.  SFH  inventory  will  generally 
not  be  leased;  however,  if  unusual 
circumstances  indicate  leasing  may  be 
prudent,  the  County  Supervisor  is 
authorized  to  approve  the  lease. 

(d)  •  •  • 

(2)  SFH  property.  The  lease  amount 
will  be  the  market  rent  unless  the  lessee 
is  a  potential  program  applicant,  in 
wihch  case  the  lease  amount  may  be  set 
at  an  amount  approximating  the 
monthly  loan  payment  if  a  loan  were 
made  (reflecting  interest  credits,  if  any) 
calculated  on  the  basis  of  the  price  of 
the  house  and  income  of  the  lessee,  plus 
¥2  of  the  estimated  real  estate  taxes, 
property  insurance,  and  maintenance 
which  would  be  payable  by  a 
homeowner. 
***** 

(e)  Property  containing  wetlands  or 
located  in  a  flood  or  mudslide  area. 

•  *  *  Property  containing  floodplains 
and  wetlands  will  be  leased  subject  to 
the  same  use  restrictions  as  contained  in 
S  1955.137(a)(1)  of  Subpart  C  of  Part  1955 
of  this  chapter.  ' 


9.  S  1955.72  is  revised  to  read  as 

follows: 

§1955.72    Utilization  Of  inventory  housing 
by  Feaerel  Ctnefgency  Maragemefit 
Agency  (FEMA)  or  under  •  Memorandum  of 
Understanding  Selepeen  FmHA  and  the 
Department  of  HenMi  end  Human  Seneoee 
(HHS|  for  tne  nomeleee. 

(a)  FEMA.  By  a  Memorandum  of 
Understanding  between  FmHA  and 
FEMA,  inventory  housing  property  not 
under  lease  or  sales  agreement  may  be 
made  available  to  shelter  victims  in  an 
area  designated  as  a  major  disaster  area 
by  the  President.  See  Exhibit  B  of  this 
subpart  (available  in  any  FmHA  ofBce). 
Authority  is  hereby  delegated  to  the 
State  Director  to  implement  this 
Memorandum  of  Understanding;  and  the 
State  Director  may  redelegate  this 
authority  to  County  Supervisors  or 
District  Directors. 

(b)  HHS.  By  a  Memorandiun  of 
Understanding  between  FmHA  and 
HHS,  inventory  housing  property  not 
under  lease  or  sales  agreement  may  be 
made  available  by  lease  to  community 
based  organizations  tcf  shelter  the 
homeless.  See  Exhibit  C  of  this  subpart 
(available  in  any  FmHA  office). 
Authority  is  hereby  delegated  to  the 
State  Director  to  implement  this 
Memorandum  of  Understanding;  and  the 
State  Director  may  redelegate  this 
authority  to  County  Supervisors  or 
District  Directors. 

Copies  of  all  executed  leases  and/or 
questions  regarding  this  program  should 
be  referred  by  State  Offices  to  the  Single 
Family  Housing  Servicing  and  Property 
Management  Division  in  the  National 
Office. 

Dated:  June  23. 1988. 

Neal  Sox  Johnson, 

Acting  Administrator.  Farmers  Home 
Administration. 

[PR  Doc.  88-16417  Filed  7-22-88;  8:45  am] 
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Food  Safety  and  Inspection  Service 
9  CFR  Part  327  j| 

(Docket  No.  86-006P1 

Restoration  Of  Mexico  to  the  LM  Of 
Countries  EHglMe  To  Import  Meat 
Products  Into  ttie  United  States 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Proposed  rule. 

summary:  On  February  6, 1966,  the  Food 
Safety  and  Inspection  Service  (FSIS) 
published  a  "confirmation  of  interim 
rules  ■  (51  FR  4585).  This  regulation 
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confirmed  the  removal  of  Mexico  from 
the  list  of  countries  eligible  to  import 
meat  products  into  the  United  States. 
Such  action  was  necessary  because 
Mexico  had  failed  to  implement 
satisfactory  residue  testing  and  species 
verification  programs,  resulting  in  its  no 
longer  meeting  the  provisions  of  the 
Federal  Meat  Inspection  Act.  The 
country  of  Mexico  has  now  corrected 
the  deficiencies  in  its  inspection  system 
and  FSIS  is,  therefore,  proposing  to  relist 
it  as  eligible  to  import  cattle,  sheep, 
swine,  and  goat  products  into  the  United 
Slates. 

date:  Comments  must  be  received  on  or 
before  September  20, 1988. 
ADDRESS:  Written  comments  to  Policy 
Office.  Attention:  Linda  Carey.  FSIS 
Hearing  Clerk,  Room  3171,  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Lawrence  Skinner,  Director,  Foreign 
Programs  .Division,  International 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-7610. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator  has  determined  in 
accordance  with  Executive  Order  12291 
that  this  proposed  rule  is  not  a  "major 
rule."  It  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more.  There  will  be  no  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions,  and  will  not  have  a  significant 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.The  proposal  would  restore 
Mexico  as  a  country  from  which  meat 
products  are  eligible  to  be  imported  into 
the  United  States.  It  is  estimated  that 
approximately  2.5  million  pounds  of 
meat  products  will  be  imported 
annually.  This  amount  represents  only 
about  .03  percent  of  domestic 
production,  based  on  fiscal  year  1987 
data. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
deHned  by  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-354,  because  the  amount 
of  product  estimated  to  be  imported 
represents  only  .03  percent  of  domestic 
production  (based  on  fiscal  year  1987 


data).  Because  the  demand  for  boneless 
beef  for  domestic  use  exceeds  the 
domestic  supply,  no  affect  on  those 
domestic  producers  of  boneless  beef  is 
anticipated. 

Conunents 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal.  Written  comments  should 
be  sent  to  the  Policy  Office.  Please 
include  the  docket  number  which 
appears  in  the  heading  of  this  document. 
All  comments  submitted  in  response  to 
the  proposal  will  be  available  for  public 
inspection  in  the  Policy  Office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Background 

Pursuant  to  the  Federal  Meat 
Inspection  Act  (FMLA)  (21  U.S.C.  601  et 
seq.].  the  Secretary  of  Agriculture  is 
responsible  for  administering  the 
programs  which  are  designed  to  ensure 
that  meat  products  distributed  to 
consumers  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged.  The  Secretary 
has  delegated  to  the  Administrator  of 
the  Food  Safety  and  Inspection  Service 
(FSIS)  the  authority  to  issue  regulations 
and  implement  appropriate  procedures 
to  ensure  compliance  with  the 
requirements  of  the  FMIA.  The 
regulations  addressing  imported  meat 
products  appear  in  Part  327  of  the 
Federal  meat  inspection  regulations  (9 
CFR  Part  327).  In  these  regulations,  the 
Administrator  has  established 
procedures  by  which  foreign  countries 
desiring  to  import  meat  products  into  the 
United  States  may  become  eligible  to  do 
so. 

The  Agriculture  and  Food  Act  of  1981 
(Farm  Bill)  amended  Section  20  of  the 
FMIA  (21  U.S.C.  620)  to  clarify  that 
imported  meat  products  must  meet  the 
same  inspection,  sanitation,  quality, 
species  verification,  and  residue 
standards  applied  to  domestically 
prepared  product.  It  directed  the 
Secretary  to  enforce  the  Farm  Bill 
through  random  inspections  of  imported 
product  at  ports  of  entry  for  residues 
and  species  verification  and  requires    • 
exporting  countries  to  conduct  random 
samphng  and  testing  of  internal  organs 
and  fat  of  carcasses  for  residues  at 
points  of  slaughter  in  accordance  with 
methods  approved  by  the  Secretary. 
Regulations  implementing  the  Farm  Bill 
requirements  were  published  in  the 
Federal  Register  on  February  10. 1983 
(48  FR  6091).  All  countries  eligible  to 
import  product  into  the  United  States 
were  notified  of  these  regulations. 

Residue  testing  information  is 
collected  from  exporting  countries  on  an 


annual  basis  by  the  Department.  Using 
this  and  additional  information  collected 
during  regular  reviews  of  the  meat 
inspection  systems  of  exporting 
countries,  notice  was  given  in  July  1983 
as  to  specific  deficiencies  in  residue  and 
species  verification  programs  in  each      ^ 
exporting  country,  informing  them  that 
all  corrections  must  be  made  by  January 
1, 1984.  A  review  of  laboratory  facilities, 
equipment,  and  methodology  was  made 
during  December  1983  to  determine  the 
compliance  of  exporting  countries  with 
the  residue  and  species  verification        » 
requirements. 

For  a  country's  inspection  system  to 
be  considered  "at  least  equal  to"  that  of 
the  United  States,  that  country  had  to 
have  provided  for  testing  of  appropriate 
tissues  (fat.  kidney,  muscle  and/or  liver) 
for  chlorinated  hydrocarbons, 
organophosphates,  polychlorinated 
biphenyls  (PCB's),  trace  metals, 
antibiotics,  and  hormones,  if  applicable, 
using  a  method  approved  by  the 
Secretary.  In  addition,  countries  had  to 
conduct  an  approved  species 
verification  program.  Since  that  time, 
additional  testing  requirements  have 
been  added  for  sulfa  drugs  and 
chloramphenicol. 

The  Administrator  has  authority  to 
withdraw  the  eligibility  for  a  foreign 
country  to  import  meat  products  into  the 
United  States,  under  §  327.2(a)(4)  (9  CFR 
327.2(a)(4)),  whenever  the  Administrator 
determines  that  the  system  of  meat 
inspection  maintained  by  such  foreign 
country  does  not  assure  compliance 
with  requirements  "at  least  equal  to"  all 
the  inspection,  building  construction 
standards,  and  other  requirements  of  the 
FMIA  and  the  regulations  as  applied  to 
official  establishments  in  the  United 
States. 

Amendments  to  §  327.2  (b)  and  (c)  of 
the  Federal  meat  inspection  regulations 
(9  CFR  327.2  (b)  and  (c))  were  published 
in  the  Federal  Register  on  February  15, 
1984.  withdrawing  the  eligibility  of 
Mexico  to  export  meat  products  to  the 
United  States.  Mexico  lost  its  eligibility 
because  no  testing  was  being  performed 
for  chlorinated  hydrocarbons, 
organophosphates,  PCB's,  or  trace 
metals,  hormones  and  antibiotics;  and 
no  approved  species  verification    • 
program  was  being  conducted.  At  that 
time,  it  was  stated  that  when  the 
Administrator  of  FSIS  is  satisfied'that 
the  meat  inspection  officials  of  Mexico 
have  corrected  the  deficiencies  in  their 
residue  testing  and  species  verification 
programs,  and  that  the  inspection 
system  meets  all  of  the  provisions  of  the 
FMIA  and  the  regulations  promulgated 
thereunder,  Mexico  may  again  be  added 
to  the  list  of  countries  eligible  for 


importation  of  cattle,  sheep,  swine,  and 
goat  products  into  the  United  States. 

Because  a  considerable  amount  of 
time  transpired  before  Mexico  corrected 
the  deficiencies  in  its  residue  testing  and 
species  verification  programs,  it  was 
necessary  for  Mexico  to  provide  current 
information  that  its  inspection  system 
meets  all  of  the  provisions  of  the  FMIA 
and,  ^erefore,  could  be  considered  as 
eligibt^o  import  meat  products  into  the 
United  States. 

Before  eligibility  is  granted,  a 
complete  evaluation  of  the  country's 
inspection  system  is  made  by  FSIS 
personnel.  This  evaluation  consists  of 
two  processes — a  document  review  and 
on-site  reviews  of  the  inspection  system 
operations.  The  eligibility  process 
begins  when  the  foreign  country 
provides  FSIS  with  complete 
information  about  its  inspection  system. 
FSIS  assists  the  country  in  organizing 
this  material  by  providing 
questionnaires  in  five  risk  areas: 
contamination,  disease,  processing, 
residues,  and  compliance/economic 
fraud.  FSIS  then  evaluates  the 
information  to  assure  that  the  critical 
points  in  each  of  the  risk  areas  are  being 
addressed  satisfactorily  with  respect  to 
standards,  activities,  resources  and 
enforcement.  This  process  usually 
involves  several  exchanges  of 
information.  In  many  cases,  the  country 
seeking  recognition  must  revise  its 
regulations,  or  publish  special  directives 
to  achieve  equivalency  with  U.S. 
requirements. 

If  the  document  review  proves  to  be 
satisfactory,  on-site  reviews  are 
scheduled  using  a  multidisciplinary 
team  to  evaluate  all  aspects  of  the 
country's  program.  When  all 
requirements  of  the  FMIA  are  satisfied, 
the  country  is  considered  eligible  to 
import  meat  products  info  the  United 
States. 

Document  Review 

As  part  of  the  document  review 
process,  a  country's  laws  are  evaluated 
to  assure,  among  other  things,  that  they 
provide  for  inspection  and  certification 
of  the  wholesomeness  of  product 
intended  for  export  to  the  United  States: 
that  there  are  adequate  controls  over 
ineligible  product  to  prevent  its  export: 
and  that  the  country  has  adequate 
controls  to  prevent  persons  convicted  of 
wrongdoing  (i.e.,  (1)  more  than  one 
conviction  of  any  law,  other  than  a 
felony,  based  upon  the  acquiring, 
handling  or  distributing  of 
unwholesome,  mislabeled  or  deceptively 
packaged  food  or  upon  fraud  in 
connection  with  transactions  in  food,  or 
(2)  any  felony)  from  being  connected 


with  a  firm  exporting  product  to  the 
United  States. 

A  country's  legal  authority  and  the 
regulations  thereunder  must  impose 
requirements  "at  least  equal  to"  those  of 
the  United  States  with  respect  to,  among 
other  things,  the  following  areas:  (1) 
Ante-mortem  inspection  of  animals  and 
post-mortem  inspection  of  animal 
carcasses;  (2)  official  control  by  the 
national  government  over  plant 
construction,  facilities,  and  equipment; 
(3)  direct  and  continuous  supervision  of 
slaughter  activities  and  product 
preparation  by  competent,  qualified 
inspection  personnel  employed, 
supervised  and  paid  by  the  country's 
central  government;  (4)  separation  of 
operations  in  certified  plants  from  those 
not  certified:  (5)  maintenance  of  a  single 
standard  of  inspection  and  sanitation 
throughout  certified  plants;  (6)  official 
controls  over  condemned  product;  (7) 
reinspection  of  boneless  meat;  and  (8) 
control  over  chemical  and  drug  residues 
in  meat  and/or  poultry  products 
prepared  for  export  to  the  United  States. 

On-site  Reviews 

The  second  process  in  assessing  a 
country's  equal  to  status,  performed 
after  the  document  review  has  provided 
to  be  satisfactory,  is  on-site  reviews  of 
aspects  of  the  system  including 
laboratories  and  individual  plants 
within  the  country.  On-site  reviews  are 
designed  to  further  explore  areas 
determined  to  require  more  detailed 
evaluation  and  are  also  undertaken  to 
allow  the  FSIS  review  team  to  observe 
the  system  in  its  daily  operations. 

Mexico — Review  Results 

At  the  request  of  Mexico,  FSIS 
personnel  recently  completed  a  review 
of  Mexico's  meat  inspection  system. 
Through  the  interchange  of  questions, 
answers  and  documentation  over  a 
period  of  several  months,  FSIS 
personnel  have  determined  that  the  laws 
and  regulations  concerning  the  meat 
inspection  system  of  Mexico  can  be 
judged  to  be  equivalent  to  those  of  the 
United  States.  The  document  review 
phase  also  revealed  that  the  following 
areas  needed  more  detailed  evaluation 
and  would  be  scrutinized  during  the  on- 
site  reviews.  These  areas  included 
methods  for  compliance  and  prevention 
of  economic  fraud,  and  the  adequacy  of 
programs  designed  to  test  for  residues. 

During  May  1987,  an  FSIS  review  team 
visited  five  meat  plants  and  Mexico's 
residue-testing  laboratory.  After 
observing  the  facilities  and  holding 
discussions  with  various  plant, 
laboratory  and  inspection  personnel,  the 
FSIS  review  team  concluded  that  the 
Mexican  meat  inspection  program  meets 


the  basic  minimum  requirements  for  an 
"at  least  equal  to"  determination. 
However,  the  team  did  note  two  areas 
where  improvements  were  needed. 
These  areas  were  (1)  control  jprograms 
comprising  the  compliance/economic 
fraud  risk  area,  and  (2)  some  aspects  of 
the  residue  control  programs.  FSIS  has 
since  received  confirmation  and 
documentation  from  the  Mexican 
Ministry  of  Agriculture  that  the 
necessary  improvements  in  these  areas 
have  been  made. 

After  reviewing  all  of  the  documents 
submitted  by  Mexico  and  evaluating  the 
findings  of  the  on-site  reviews  and  the 
subsequent  written  assurances  of 
government  officials,  FSIS  believes  that 
the  meat  inspection  system  of  Mexico  is 
adequate  to  assure,  with  respect  to 
establishments  within  Mexico  preparing 
product  for  export  to  the  United  States, 
compliance  with  requirements  "at  least 
equal  to"  those  applicable  to  official 
establishments  within  the  United  States 
which  prepare  meat  products,  and  that 
reliance  can  be  placed  upon  certificates 
required  under  the  FMIA  from 
authorities  of  Mexico. 

Accordingly,  FSIS  is  proposing  to 
amend  §  327.2(b)  of  the  Federal  meat 
inspection  regulations  (9  CFR  327.2(h)) 
to  restore  Mexico  to  the  list  of  countries 
from  which  meat  products  may  be 
eligible  for  importation  into  the  United 
States. 

Although  a  foreign  country  may  be 
listed  as  approved  for  importation  of 
meat  products,  the  meat  products  of 
such  foreign  country  must  also  comply 
with  other  Federal  laws  including 
restrictions  under  Title  9  of  the  Code  of 
Federal  Regulations,  Part  94.  the  Animal 
and  Plant  Health  Inspection  Services' 
regulations  (9  CFR  Part  94),  relating  to 
the  importation  of  meat  products  from 
foreign  countries  into  the  United  States. 

List  of  Subjects  in  9  CFR  Part  327 

Imported  products.  Meat  inspection. 
The  Proposal 
PART  327— [AMENDED] 

1.  The  authority  citation  for  Part  327 
would  continue  to  read  as  follows: 

Authority:  38  Stat.  1260.  79  Stat.  903.  as 
amended.'Sl  Slat.  584,  84  Stat.  91.  438:  21 
U.S.C.  71  et  seq. 

§327.2    lAmendml] 

2.  Section  327.2(b)  of  the  Federal  meat 
inspection  regulations  (9  CFR  327.2(b)) 
would  be  amended  by  adding 
alphabetically  "Mexico"  to  the  list  of 
countries  eligible  to  import  cattle,  sheep, 
swine  and  goat  products  into  the  United 
States. 
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Done  at  Washington.  DC,  on  July  6. 1988. 

Lester  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 
Sen'ice. 

|FR  Doc.  88-16633  Filed  7-22-88:  8:45  am) 

BILLING  CODE  3410-DM-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

I  Docket  No.  8B-NM-S3-AD] 

Airworttiiness  Directives:  Airbus 
Industrie  Model  A300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  Airbus 
Industrie  Model  A300  series  airplanes, 
which  currently  requires  inspection  of 
the  shims  at  the  flap  track/beam  No.  2 
attachment,  for  damage  and 
replacement  of  the  bolts.  That  action 
was  prompted  by  reports  of  loose  bolts 
found  in  this  structure  which  could 
result  in  bolt  failure.  This  action  would 
require  repetitive  visual  inspections  of 
bolts  in  the  aft  attachment  of  flap  track 
beams  21o  6  until  installation  of  new 
steel  bolts,  washers,  and  wirelocked 
nuts.  This  action  is  prompted  by  reports 
of  damaged  nut  and  bolt  threads  being 
found  on  routine  inspection  of  the  flap 
beam  aft  attachments.  This  condition,  if 
not  corrected,  could  lead  to  possible 
rupture  of  the  bolts  located  at  ihe  aft 
attachment  of  the  flap  beams  and  the 
wings. 

DATES:  Comments  must  be  received  no 
later  than  September  18. 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-83-AD,  17900  Pacific 
Highway  South.  C-68996,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Armella  Donnelly,  Standardization 

Branch,  ANM-113;  telephone  (206)  431- 

1967.  Mailing  address:  FAA,  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South,  C-68966,  Seattle,  Washington 

98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Regiona,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103).  Attention:  Airworthiness  Rules 
Docket  No.  88-NM-83-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

On  May  25, 1985,  FAA  issued  AD  85-' 
09-06,  Amendment  39-5052  (50  FR  18856: 
May  3, 1985),  applicable  to  Model  A-300 
series  airplanes,  that  requires  inspection 
of  the  shims  at  the  flap  track/beams  No. 
2  rear  attachment  for  damage,  and 
replacement  of  the  four  titanium  bolts 
with  steel  bolts.  That  action  was 
prompted  by  reports  of  loose  bolts  found 
in  this  structure  which  could  result  in 
bolt  failure.  This  condition,  if  not 
corrected,  could  result  in  flap 
asymmetray  and  create  a  hazardous 
flight  condition. 

Since  the.issuance  of  that  AD,  the 
Direction  Generale  de  L'Aviation  Civile 
(DCAC),  which  is  the  airworthiness 
authority  of  France,  has,  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
FAA  of  an  unsafe  condition  which  may 
exist  on  certain  Airbus  Industrie  A300 
series  airplanes.  There  have  been 


numerous  reports  of  damaged  nut  and 
bolt  threads  found  during  routine 
inspection  of  the  flap  beam  aft 
attachments.  The  damaged  parts  have 
resulted  in  the  loss  of  tension  in  the  aft 
attachment  of  flap  beams  2,  3,  4.  5,  and 
6.  This  condition,  if  not  corrected,  could 
lead  to  damage  to  the  flat  track  beams, 
its  associted  drive  components,  and  the 
aileron. 

In  light  of  this,  the  FAA  has 
determined  that  the  requirements  of  the 
existing^ AD  are  apparently  inadequate 
in  detecting  and  correcting  damage  to 
the  flap  track/beam  attachment. 

Airbus  Industrie  has  issued  Service 
Bulletin  A300-57-150,  Revision  1,  dated 
September  10, 1987,  which  describes 
procedures  for  close  visual  inspection  of 
flap  beams  2,  3,  4,  5,  and  6  aft 
attachments.  Airbus  Industrie  has  also 
issued  Service  Bulletin  A30O-57-145, 
Revision  3,  dated  February  10, 1988, 
which  describes  modification  of  the  aft 
attachment  of  the  flap  track  by 
installation  of  new  steel  bolts  with  a 
sealant.  Inspection  of  this  modification, 
would  terminate  the  need  for  the 
repetitive  visual  inspection  described 
above.  The  DGAC  has  classified  both 
service  bulletins  as  mandatory. 

This  airplane  model  is  manufactured 
in  France  ajid  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  the  model 
registered  in  the  United  States,  and  AD 
is  proposed  that  would  supersede  AD 
85-09-06  to  require  repetitive 
inspections  of  flap  track  beams  2  to  6, 
and  installation  of  new  parts,  in 
accordance  with  the  ser\'ice  bulletins 
previously  mentioned. 

It  is  estimated  that  52  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD.  It 
would  take  approximately  26  manhours 
per  airplane  to  accomplish  the  visual 
inspection,  and  52  manhours  to 
accomplish  the  modification.  The 
average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $54,080  for 
the  visual  inspections  and  $108,160  for 
the  modification. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
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preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  few,  if  any.  Model  A300 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Part 
39  of  the  Federal  Aviation  Regulations 
as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  superseding  AD  85-09-06, 
Amendment  39-5052  (50  FR  18856;  May 
3, 1985).  with  the  following  new 
airworthiness  directive: 

Airbus  Industrie:  Applies  to  Model  A300 
series  airplanes,  as  listed  in  Airbus 
Service  Bulletins  A300-57-150,  Revision 
1,  dated  September  18. 1987,  and  A300- 
57-145,  Revision  3,  dated  February  10, 
1988,  certificated  in  any  category. 
Compliance  is  required  as  indicated, 
unless  previously  accomplished. 
To  prevent  loss  of  tension  in  the  aft 

attachment  of  flap  beams  2  to  6,  accomplish 

the  following: 

A.  Within  the  next  350  landings  after  the 
effective  date  of  this  AD,  perform  a  detailed 
visual  inspection  of  flap  beams  Nos.  2,  3.  4.  5, 
and  6  aft  attachment  on  both  wings  for 
damage.  Repeat  this  inspection  within  the 
next  700  landings  after  the  effective  date  of 
this  AD.  If  damaged  parts  are  found,  replace 
in  accordance  with  Service  Bulletin  A30O-57- 
150,  Revision  1.  dated  Spetember  18. 1987.  or 
in  accordance  with  Service  Bulletin  A30O-57- 
145  Revision  3.  dated  February  10, 1988. 

B.  Within  7(X)  landings  after  the  effective 
date  of  this  AD,  replace  bolts  on  flap  beam 
No.  2  with  %-inch  diameter  bolts  (Pre-mod 
3553),  in  accordance  with  Service  Bulletin 


A300-57-145,  Revision  3.  dated  February  10, 
1988. 

C.  Within  1.000  landings  from  the  effective 
date  of  this  AD.  replace  bolts  on  flap  beams 
Nos.  2,  3,  4.  5,  and  6  with  Vi«-inch  diameter 
bolts  (Post-mod  3553),  in  accordance  with 
Service  Bulletin  A300-57-145,  Revision  3, 
dated  February  10, 1988. 

D.  Replacement  of  the  flap  beam  bolts  in 
accordance  with  Airbus  Service  Bulletin 
A30O-57-145,  Revision  3,  dated  February  10. 
1988.  constitutes  terminating  action  for  the 
inspections  required  by  paragraph  A.,  above. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  A\M-113,  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac,  France.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Washington,  DC.  on  July  20, 1988. 
Thomas  E.  McSweeny, 

Acting  Director.  Office  of  Airworthiness. 
[FR  Doc.  88-16691  Filed  7-22-88;  8:45  am] 

BILUNO  CODE  M10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  88-AGL-12] 

Proposed  Control  Zone  Establishment 
and  Transition  Area  Alteration; 
Wilmington,  OH 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  a  control  zone  area  and  alter 
the  existing  transition  area  airspace 
near  Wilmington.  OH.  Airborne  Express 
has  requested  the  control  zone  due  to 
increasing  numbers  of  Visual  Flight  Rule 
(VFR)  flights  in  the  vicinity  of  Airborne 
Airpark  Airport,  during  marginal  and 
below  VFR  weather  and  while  their  air 
traffic  operations  are  at  peak  activity. 
The  Wilmington,  OH,  transition  area  is 


being  altered  to  accommodate  existing 
Standard  Instrument  Approach 
Procedures  (STAPs)  at  Airborne  Airpark 
Airport,  Wilmington,  OH.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  August  26, 1988. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
88-AGL-12.  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division.  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments, 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-AGL-12."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
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in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket. 
FAA.  Great  Lakes  Region,  Office  of 
Regional  Counsel.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket.  ' 

AvailabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-430.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591.  or  by  calling 
(202)  42b-«058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  amendments 
to  §5  71.171  and  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  control  zone  area 
and  modify  the  existing  transition  area 
airspace  near  Wilmington,  OH. 
respectively. 

Airborne  Express  has  requested  this 
control  zone  due  to  the  increasing 
number  of  VFR  flights  in  the  vicinity  of 
Airborne  Airpark  Airport.  Wilmington. 
OH.  during  marginal  and  below  VFR    ' 
weather  and  while  their  air  traffic 
operations  are  at  peak  activity.  The 
airspace  required  would  lower  the  floor 
of  controlled  airspace  from  700  feet 
above  the  surface  down  to  the  surface 
within  a  five  statute  mile  radius  of  the 
geographic  center  of  Airborne  Airpark 
Airport  and  with  a  4.25  statute  miles 
each  side  of  the  040  Midwest  VOR 
radial,  extending  from  the  five  mile 
radius  to  8.5  statute  miles  northeast  of 
the  airport:  and  within  4.25  statute  miles 
each  side  of  the  214  Midwest  VOR 
radial,  extending  fi-om  the  five  mile 
radius  to  8.5  statute  miles  southwest  of 
the  airport.  The  control  zone  would  be 
effective  during  the  specific  dates  and 
times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and 
time  would  thereafter  be  continuously 
published  in  the  Airport/Facility 
Directory. 

The  present  transition  area  is  being 
modified  to  accommodate  existing 
SLAPs  to  Airborne  Airpark  Airport.  The 
modification  consists  of  reducing  the  10 
mile  radius  to  an  8.5  mile  radius  and 


adding  an  extension  from  the  radius  to 
13  miles  northeast  of  the  airport.  The 
width  of  the  extension  includes  5.25 
miles  each  side  of  the  Midwest  VOR  040 
radial. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circumnavigate 
the  areas  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Sections  71.171  and  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations 
were  published  in  Handbook  7400.6D 
dated  January  4. 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an    ' 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  28. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  Ianuar>'  12, 1983):  14 
CFR  11.69. 

§  71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Wilmington.  OH     (New| 

Within  a  5  mile  radius  of  Airborne 
Airpark  Airport,  Wilmington,  OH.  (lat. 
39°25'48"  N..  long.  83''47'58"  W.);  and 
within  4.25  miles  each  side  of  the  040 
Midwest  VOR  radial,  extending  from  the 
5  mile  radius  area  to  8.5  miles  northeast 
of  the  Airborne  Airpark  .*.irport;  and 
within  4.25  miles  each  side  of  the  214 


Midwest  VOR  radial,  extending  from  the 
5  mile  radius  area  to  8.5  miles  southwest 
of  the  Airborne  Airpark  Airport.  This 
control  zone  is  effective  during  specific 
dates  and  times  established  in  advance 
by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

§  71.181    [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

Wilmington.  OH    [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5  mile 
radius  of  Airborne  Airpark  Airport, 
Wilmington.  OH,  (lat.  39''25'46"  N..  long. 
83°47'58"  W.);  and  withig  5.25  miles  each  side 
of  the  040  Midwest  VOR  radial,  extending 
from  the  8.5  mile  radius  to  13  miles  northeast 
of  Airborne  Airpark  Airport. 

Issued  in  Des  Plaines.  Illinois,  on  July  8, 
1988. 

Teddy  W.  Burcham. 

Manager.  Air  Traffic  Division. 

[FR  Doc.  88-16696  Filed  7-22-88:  8:45  am] 

BIUJNG  CODE  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docket  No.  9040] 

Ttte  Kroger  Co^  Prohibited  Trade 
Practices 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Notice  of  period  for  public 
comment  on  petition  to  reopen  and  set 
aside  the  order. 

summary:  The  Kroger  Company, 
respondent  in  the  order  in  Docket  No. 
9040.  has  petitioned  the  Federal  Trade 
Commission  to  set  aside  a  1977  consent 
order  concerning  the  unavailability  of 
advertised  grocery  products. 

DATE:  Deadline  for  filing  comments  in 
this  matter  is  August  12. 1988. 

ADDRESS:  Comments  should  be  sent  to 
the  Office  of  the  Secretary.  Federal 
Trade  Commission.  6th  Street  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20580.  Requests  for  copies  of  the 
petition  should  be  sent  to  the  Public 
Reference  Branch.  Room  130. 
FOR  FURTHER  INFORMATION  CONTACT 
Jerry  R.  McDonald.  Attorney.  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  326-2971. 

SUPPLEMENTARY  INFORMATION:  The 

order  against  The  Kroger  Company  in 
Docket  No.  9040  was  published  at  42  FR 
62912  on  December  14, 1977.  The 
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petitioner,  the  Kroger  Company, 
operates  a  chain  of  retail  food  stores. 
The  order  prohibits  the  Kroger  Company 
from  faihng  to  have  each  advertised  sale 
item  readily  available  for  sale;  from 
failing  to  price  each  advertised  sale  time 
at  or  below  the  advertised  price;  and 
from  failing  to  sell  each  advertised  sale 
item  at  or  below  the  advertised  price. 
The  petition  to  set  aside  was  placed  on 
the  public  record  on  July  1, 1988. 

List  of  Subjects  in  16  CFR  Part  13 

Food  stores,  Trade  practices. 
BeBJaniin  I.  Bennan. 

Acting  Secretary. 

[FR  Doc.  88-16626  Filed  7-22-88;  8:45  am) 

BILUNG  COOC  C7SO-01-a 


SECURITIES  AND  EXCHANGE 
COMMfSSION 

17  CFR  Parts  239  and  274 

[Rel.  Nos.  33-«787:  iC-164t2;  FHe  No.  87- 
13-86] 

Consolidated  Disclosure  of  Variable 
Annuity  Separate  Account  Expenses 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposal  of  form  amendments. 

summary:  The  Commission  is  proposing 
for  comment  revisions  to  the  registration 
forms  used  by  insurance  company 
separate  accounts  issuing  variable 
annuity  contracts  under  the  Investment 
Company  Act  of  1940  and  the  Securities 
Act  of  1933.  The  proposed  amendments 
would  consolidate  the  expense  data  in  a 
tabular  presentation  near  the  front  of 
the  prospectus.  The  Commission  is 
proposing  these  amendments  to  improve 
the  quality  of  expense  disclosure  in 
variable  annuity  prospectuses. 
date:  Comments  on  the  proposed 
amendments  should  be  received  on  or 
before  September  22, 1988. 
ADDRESSES:  Three  copies  of  all 
comments  should  be  submitted  to 
Jonathan  G.  Katz.  Secretary,  Securities 
and  Exchange  Commission,  450  5th 
Street.  NW..  Washington.  DC  20549. 
Comment  letters  should  refer  to  File  No. 
S7-13-88.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  5th  Street.  NW., 
Washington.  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  E.  Plaze,  Special  Counsel,  or  John 
McGuire.  Attorney,  (202)  272-2107, 
Office  of  Disclosure  and  Adviser 
Regulation,  Division  of  Investment 
Management,  Securities  and  Exchange 


Commission,  450  5th  Street,  NW., 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
today  is  publishing  for  comment 
proposed  revisions  to  Forms  N-3  and  N- 
4  (17  CFR  274.11b  and  274.11c),  the 
registration  forms  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a  et 
seq.)  (the  "1940  Act")  and  the  Securities 
Act  of  1933  (15  U.S.C.  77a  et  seq.)  (the 
"1933  Act"(  for  insurance  company 
separate  accounts  that  issue  variable 
annuity  contracts.  Under  the  proposal 
("Proposal"),  a  tabular  presentation  of 
expenses  ("fee  table")  would  be  set  out 
as  part  of  the  synopsis  at  the  beginning 
of  the  prospectus.  In  addition,  the 
Commission  is  proposing  amendments 
to  Form  N-lA  (17  CFR  274.11A)  that 
would  eliminate  the  fee  table 
requirement  for  management  investment 
companies  offering  shares  exclusively  to 
separate  accounts. 

Discussion 

1.  Background 

On  January  28. 1988,  the  Commission 
adopted  revisions  to  Form  N-lA,  the 
registration  form  for  open-end 
management  investment  companies 
("mutual  funds"),  to  require  inclusion  of 
a  fee  table  in  the  front  part  of  the 
prospectus.*  In  the  adopting  release 
("Release  16244")  the  Commission 
announced  that  it  would  propose 
amendments  to  Forms  N-3  and  N-4  to 
provide  for  a  similar  fee  table  in 
variable  annuity  prospectuses.*  The 
Commission  is  now  proposing  form 
amendments  that  would  require 
inclusion  of  a  fee  table  in  variable 
annuity  prospectuses  to  improve  the 
quahty  of  expense  disclosure  in  variable 
annuity  prospectuses  and  permit 
investors  to  compare  the  expense  levels 
among  different  separate  accounts. 

2.  The  Fee  Table 

Insurance  company  separate  accounts 
that  offer  variable  annuity  contracts  are 
organized  as  either  management 
investment  companies,  which  file 
registration  statements  on  Form  N-3 
("management  accounts"),  or  unit 
investment  trusts,  which  are  funded  by 
management  companies  ("portfolio 
companies")  and  file  registration 
statements  on  Form  N-4  ("trust 
accounts").'  Under  the  Proposal  these 


separate  accounts  would  present  a  fee 
table  in  their  prospectuses  that  would 
not  differ  significantly  from  the  table 
used  by  mutual  funds  ("N-lA  fee 
table"). 

a.  Form  N-3  Fee  Table 

The  proposed  fee  table  for 
management  account  prospectuses  ("N- 
3  fee  table")  would  consist  of  four  parts. 
The  first  part  would  list  the 
contractowner  transaction  expenses 
such  as  sales  loads  and  exchange  fees. 
The  second  part  would  list  any  recurring 
contractowner  account  or  contract  fees. 
The  third  part  would  set  out  the 
separate  account's  management  fees, 
risk  fees,  and  operating  expenses.  The 
fourth  part  (the  "Example")  would 
provide  an  example  of  the  cumulative 
amount  of  these  fees  and  expenses  over 
various  investment  periods. 

The  proposed  N-3  fee  table  differs 
from  the  N-IA  fee  table  in  five 
substantive  respects.  First,  the  caption 
"Rule  12b-l  Expenses"  is  replaced  by 
the  caption  "Mortality  and  Expense  Risk 
Fees"  to  reflect  a  fee  commonly  chained 
by  separate  accounts  issuing  variable 
annuities.*  Second,  unlike  the  N-lA  fee 
table,  the  N-3  fee  table  would  permit 
disclosure  of  variations  in  sales  load 
deducted  from  payments  ("front-end 
load").  Release  16244  explained  that 
scheduled  variations  of  front-end  load 
were  not  permitted  to  be  listed  in  the  N- 
lA  fee  table  because,  since  the 
variations  generally  only  apply  to  very 
large  purchases  of  shares,  inclusion  of 
the  schedule  would  tend  to  complicate 
the  table  with  information  of  limited 
value  to  most  investors  (and  already 
contained  in  the  text  of  the  prospectus).* 
However,  the  Commission  has  not 
drawn  such  a  conclusion  with  respect  to 
variable  annuity  contracts  because  of 
differences  in  the  market  for  these 
contracts,*  the  greater  freedom  of 


■  Investment  Company  Act  Rel.  No.  16244  (Feb.  1. 
1988)  (53  FR  3192  (Feb.  4. 1980)).  The  fee  table  was 
proposed  in  Investment  Company  Act  Rel.  No.  14230 
(Nov.  9. 1984)  (49  FR  45171  (Nov.  15. 1984))  and 
reproposed  in  Investment  Company  Act  Rel.  No. 
15932  (Aug.  18. 1967)  (52  FR  32018  (Au«.  25. 1987)). 

*  Id.  at  note  23. 

*  The  teiiB  "separate  account"  is  deflned  in 
section  2(a)(37)  of  the  1940  Act  (15  U.S.C.  80a- 


2(a)(37)).  The  term  "variable  annuity  coatract"  is 
defined  in  rule  0-1(e)(1)  under  the  1940  Act  (17  CFR 
270.0-l(e)(l)). 

♦  For  a  discussion  of  mortality  and  expense  risk 
charges,  aee  Investment  Company  Act  Rel.  Nos. 
14190  (Oct  11.  1984)  (49  FR  48079  (Oct.  1&  1964)  at 
note  8  (proposing  rule  28a-3),  and  15586  (Feb.  28, 
1987)  (52  FR  7166  (Mar.  9. 1987))  (reproposing  rule 
2ea-3).  If  the  amounts  of  these  expenses  are 
identified  separately  in  the  prospectus,  the 
instructions  to  the  fee  table  permit  tfaem  to  be  listed 
separately.  See  proposed  instruction  14  to  Item  3  (a) 
of  Form  N-3  and  instruction  13  to  Item  3<a)  of  Form 
N-4.  If  distribution  expenses  are  deducted  pursuant 
to  a  plan  adopted  under  rul«12b-l  (17  CFR 
270.012b-1),  they  would  be  reflected  in  "Other 
Expenses"  under  the  proposed  amendments.  Bui  see 
Investment  Company  Act  Rel.  No.  15586. 

*  Release  16244  at  note  8  and  accompanying  text. 

•  Annuity  contracts  are  often  made  available  in 
connection  with  tax-advantaged  pension  plans  by 
employers  able  to  negotiate  reduced  loads  (or  their 
employees. 
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separate  accounts  to  negotiate  sales 
loads.*  and  the  greater  frequency  of 
large  purchases  qualifying  for  reduced 
loads  (especially  in  connection  with 
single  premium  deferred  annuities). 
Third,  the  instructions  to  the  Example 
have  been  modified  to  permit  a  separate 
account  (or  a  sub-account]  that  is 
amortizing  organizational  expenses  to 
adjust  the  expense  figures  shown  in  the 
table  to  reflect  the  completion  of 
amortization.* 

Fourth,  the  Commission  is  proposing  a 
new  method  of  presenting  contract  or 
account  fees  in  the  table.  Under  the 
proposed  method  a  Registrant  would 
simply  state  the  amount  of  the  fee  in  a 
separate  section  of  the  table  entitled 
"Annual  Contract  Fee."* 

To  reflect  the  contract  fee  in  the 
Example,  the  Commission  is  proposing 
an  instruction  which  would  require  the 
account  to  multiply  the  annual  fee  by 
the  total  number  of  contractowners  who 
have  allocated  amounts  to  the  sub- 
account during  the  year.'"  The  resulting 
^  amount  would  then  be  divided  by  the 
average  net  assets  of  the  sub-account 
and  added  to  "Annual  Expenses."  This 
method  assumes  that  each  investor  in  a 
sub-account  pays  a  full  account  fee.  a 
portion  of  which  is  deducted  on  a  daily 
basis."  Comment  is  requested  on  this 


'  Compare  rule  22d-2  under  the  1940  Act  (17  CFR 
270.22d-2)  with  rule  22d-l  (17  CFR  270.22d-l). 

*  The  instructions  to  the  example  require  that  the 
percentage  amount  listed  under  'Total  Annual 
Expenses"  be  extrapolated  into  the  future  in 
computing  the  Example.  See  proposed  fnstruction 
19(h)  to  Item  3(a)  of  Form  N-3  and  proposed 
instruction  21(a)  to  Form  N-4.  This  adjustment 
exception  would  permit  the  amount  extrapolated  to 
be  reduced  to  the  extent  the  completion  of 
amortization  would  be  expected  to  reduce  the 
percentage  amount  listed  under  'Total  Annual 
Expenses"  in  the  year  amortization  has  ended.  The 
Commission  would  not  object  if  mutual  funds,  filing 
on  Form  N-IA,  similarly  adjusted  the  Example 
included  in  their  prospectuses. 

*  The  N-IA  fee  table  requires  that  an  annual 
account  fee  be  expressed  as  a  percentage  of 
average  account  value  and  disclosed  under  the 
"Other  Expenses"  portion  of  the  Annual  Fund 
Operating  Expenses.  Only  contract,  account,  or 
similar  fees  deducted  from  all  contractotvners 
accounts  on  some  recurring  basis  must  be  reflected 
on  this  line  in  the  table.  See  proposed  instruction  12 
to  Item  3(a]  of  Form  N-3  and  instruction  7  to  Item 
3(a)  of  Form  N-4.  Under  this  instruction,  the  fee 
must  be  freely  avoidable  by  all  contractowners  for 
the  fee  to  be  excluded,  that  is,  the  inapplicability  of 
the  fee  to  some  contractowners,  e.g..  insurance 
company  employees,  is  insuflicicnt  to  exclude  the 
fee.  See  Investment  Company  Act  Rel.  No.  15932. 
Contract  fees  payable  in  connection  with  a 
transaction  should  be  included  in  the  first  section  of 
the  table  entitled  "Contractowners  Transaction 
Expenses."  See  proposed  instruction  11  to  Item  3(a) 
of  Form  N-3  and  Instruction  12  to  Item  3(a)  of  Form 
N-«. 

'•  See  proposed  instruction  19(e)  to  Item  3  of 
Form  N-3  and  instruction  21(e)  to  Item  3  of  Form  N- 
4. 

■ '  The  method  uses  the  total  number  of 
contractowners  who  have  allocated  amounts  to  the 


method  and  the  assumptions  that 
underlie  the  method.'*  The  Commission 
invites  comment  on  alternative  methods 
of  reflecting  and  allocating  account  fees. 

Finally,  the  Commission  requests 
comment  on  whether  the  Example  in  the 
fee  table  should  includes  line  of 
information  illustrating  the  annual 
return  the  separate  account  must  obtain 
to  preserve  the  value  of  a 
contractowner's  initial  investment 
While  the  N-IA  fee  table  Example 
effectively  illustrates  the  amount  of 
expenses  an  investor  might  expect  to 
incur,  it  does  not  illustrate  these 
expenses  in  the  context  of  fund 
performance.  Therefore,  the  Commission 
is  considering  adding  another  line  to  the 
Example  in  variable  annuity 
prospectuses  that  will  demonstrate  the 
amoimt  of  return  necessary  to  overcome 
separate  account  expenses  and  that 
these  expenses  will  reduce  the  return  of 
the  portfolio."  The  Commission  is 
considering  proposing  a  similar 
amendment  to  Form  N-lA  for  mutual 
funds.  Comment  is  requested  whether 
such  an  amendment  is  likewise 
advisable.'* 


sub-account  during  the  year  because  ordinarily  a 
full  contract  fee  would  be  deducted  regardless  of 
the  length  of  the  period  a  contractowner  owned  a 
variable  annuity  contract.  The  assumption  that  each 
investor  in  a  sub-account  pays  a  contract  fee  has 
been  proposed  instead  of  allocating  the  total 
amount  of  contract  fees  collected  among  the  sub- 
accounts because  the  latter  method  assumes  that  all 
contractowners  allocated  their  contract  value 
among  all  sub-accounts.  This  would  tend  to 
understate  the  amount  of  contract  fees,  especially 
for  separate  accounts  having  a  large  number  of  sub- 
accounts. Finally,  the  daily  deduction  assumption 
reflects  the  common  practice  of  deducting  the  fee  on 
the  anniversary  date  of  a  contractowner's 
investment.  Since  a  large  pool  of  contractowners 
would  likely  have  anniversary  dates  on  each  day, 
this  assumption  appears  warranted.  Staff 
Guidelines  32  to  Form  N-3  and  6  to  Form  N-4 
currently  recommend  a  different  approach  for 
reflecting  account  fees  in  performance  data.  If  the 
Commission  adopts  the  proposed  method  for 
purposes  of  the  fee  table,  these  staff  guidelines 
would  be  withdrawn,  and  the  Commission  would 
consider  adopting  an  identical  methodology  for 
purposes  of  calculating  performance.  Comment  is 
requested  on  the  utility  of  the  proposed  method  of 
reflecting  account  fees  in  performance. 

"  In  a  informal  question  and  answer  piece  for  a 
conference,  the  staff  of  the  Division  of  Investment 
Management  suggested  a  method  for  allocating  an 
account  fee  on  mutual  funds  among  several  series. 
The  Division  is  withdrawing  this  informal  advice 
because  it  believes  the  method  proposed  today  by 
the  Commission  is  the  better  approach. 

"  If  the  separate  account  charges  a  deferred 
sales  load  a  fourth  line,  assuming  no  surrender, 
would  also  be  required. 

'*  The  Commission  is  publishing  a  proposed  staff 
guideline  on  preparing  the  Example.  Comments 
received  on  the  guideline  will  be  considered  in 
developing  the  Tinal  guideline. 


Comment  is  requested  as  to  whether 
any  further  differences  from  the  N-lA 
table  are  warranted  due  to  the  unique 
characteristics  of  variable  annuity 
separate  accounts.  For  example,  the 
Example  assumes  that  the  annuity 
contract  is  held  only  during  the 
accumulation  period  and  that 
redemption  is  effected  by  surrender  of 
the  contract.  Comment  is  invited  on 
whether  a  third  line  should  be  added  to 
the  Example  assuming  annuitization  at 
the  end  of  the  one.  three,  five,  and  ten 
year  periods  that  would  be  applicable  to 
separate  accoimts  charging  fees  upon 
annuitization  that  are  different  from 
those  charged  upon  surrender. 

b.  Form  N-4  Fee  Table 

The  fee  table  proposed  to  be  included 
in  trust  account  prospectuses  ("N-4  fee 
table")  is  similar  to  the  N-3  fee  table. 
The  section  captioned  "Annual 
Expenses,"  however,  is  divided  into  two 
parts,  one  listing  annual  expenses 
deducted  from  separate  account  assets 
and  another  listing  annual  portfolio 
company  expenses.  This  approach  has 
the  advantage  of  permitting  the  separate 
account  to  segregate  its  expenses  h-om 
those  of  the  portfolio  company,  but  the 
disadvantage  of  creating  a  fee  table  that 
is  somewhat  different  in  appearance 
from  that  of  mutual  funds  and 
management  accounts,  which  may  result 
in  reduced  comparability.  Comment  is 
invited  on  whether  the  "Annual 
Expenses"  portion  of  the  N-4  fee  table 
should  be  bifurcated  as  proposed. 

As  described  above,  expenses  of  the 
portfolio  company  are  required  to  be 
reflected  in  the  trust  account  fee  table  to 
provide  a  complete,  unfragmented 
depiction  of  expenses  likely  to  be 
incurred  by  the  contractowner.  While 
consistent  with  the  Commission's 
approach  of  generally  treating  trust 
accounts  and  management  accounts  on 
the  same  basis,"  this  approach  would 
require  the  trust  account  to  disclose 
expense  information  and,  in  some  cases, 
make  estimates  about  portfoUo  company 
expenses.  Accordingly,  the  trust  account 
would  assume  prospectus  liability  with 
respect  to  such  information.  Comment  is 
requested  as  to  whether  this  will  raise 
significant  concerns  for  trust  accounts 
and  whether,  alternatively,  separate  fee 
tables  should  be  required  in  both  trust 
account  prospectuses  and  portfolio 
company  prospectuses." 


'*  Investment  Company  Act  Rel.  No.  15651  (Mar. 
aa  1987)  (52  FR  11187  (April  &  1987))  at  Section  A.  4 
(adopting  rale  6e-3  (T)  (17  CFR  270.6e-3(T))  on  a 
temporary  basis). 

■*  One  possible  approach  a  trust  account  might 
take  to  limit  its  exposure  to  liability  is  to  provide  for 

Continued 
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3.  Portfolio  Companies  -v 

The  portfolio  companies  underlying 
variable  annuity  trust  accounts  have 
separate  registration  obligations  under 
the  1940  and  1933  Acts  and  register  on 
Form  N-IA.  Item  2  (a)(ii)  of  Fonn  N-lA 
permits  such  a  company  to  omit  the  fee 
table  from  its  prospectus  if  the  variable 
annuity  trust  account  prospectus 
contains  a  table  of  expenses  similar  to 
the  table  required  by  Form  N-lA.  Since 
all  variable  annuity  trust  account 
prospectuses  will  contain  a  fee  table  if 
these  amendments  to  Form  N-4  are 
adopted,  the  Commission  proposes  to 
amend  Item  2(a](iij  to  eliminate  any 
requirement  that  a  portfolio  company 
prospectus  contain  a  fee  table. 

Item  2(a)(ii)  of  Form  N-lA  also 
permits  portfolio  companies  of  variable 
life  insurance  separate  accounts  to  omit 
the  fee  table  from  their  prospectuses.  In 
adopting  this  provision  the  Commission 
explained  that  variable  life  insurance 
separate  account  prospectuses  contain 
tables  of  hypothetical  account  values 
that  serve  similar  purposes  as  the  fee 
table.'^  These  tables  illustrate  contract 
cash  values  and  death  benefits  over 
time  assuming  various  growth  rates  and 
different  characteristics  of 
contractowners  relevant  to  the  cost  of 
insurance  coverage.  They  do  not, 
however,  illustrate  the  effects  of 
different  portfolio  company  expenses, 
because  the  expenses  illustrated  are  the 
average  of  expenses  among  the  portfolio 
companies.  The  differences  among  the 
expenses  of  the  portfolio  companies 
may  be  small  relative  to  the  insurance- 
related  expenses  reflected  in  the 
contract  value  tables  and  therefore  may 
not  be  material  to  the  investment 
decision  between  contracts  offered  by 
different  insurance  companies. 
However,  they  may  be  material  as  to  the 
selection  of  investment  alternatives 
within  a  single  contract.  This  suggests 
the  desirability  of  a  portfolio  company 
fee  table,  in  which  case  prominent 
disclosure  would  be  made  that  the 
portfolio  company  fee  table  does  not 


indemnific^ition  in  its  participation  agreement  (or 
other  agreement)  with  the  portfolio  company  with 
respect  to  information  provided  by  the  portfolio 
company.  The  Commission  does  not  beheve  that 
under  these  circumstances  indemnirication  for 
liabilities  under  the  1833  Act  twould  be  inconsistent 
with  the  purpose  of  the  1833  Act,  nor  would  the 
undertaking  required  by  rule  484  of  Regulation  C  (17 
CFR  230.4S4)  be  applicable  if  such  indemnification 
were  limited  to  instances  where  the  trust  account  is 
not  deemed  to  be  a  "controlling  person."  See  section 
IS  of  the  1933  Act  (IS  U.S.C.  T7o].  In  circumstances 
where  the  separate  account  is  a  controlling  person, 
there  should  be  no  question  about  the  account's 
ability  to  satisfy  itself  as  to  the  accuracy  of  the 
portfolio  company  expense  data. 

■'  Release  16244  at  note  22  and  accompanying 
text. 


reflect  separate  account  expenses.  On 
the  other  hand,  the  inclusion  of  a  fee 
table  in  the  prospectus  of  a  portfolio 
company  offering  shares  to  both 
variable  life  insurance  and  variable 
annuity  separate  accounts  may  confuse 
variable  annuity  contractowmers 
because  the  portfolio  company's  fees  are 
set  out  twice,  once  in  each  prospectus. 
Comment  is  invited  as  to  whether 
underlying  fimd  prospectuses  of  variable 
life  insurance  separate  accounts  should 
contain  a  fee  table,  and  whether 
appropriate  disclosure  could  reduce  any 
confusion. 

4.  Narrative  Prospectus  Disclosure 

The  Commission  is  also  proposing  to 
amend  Item  7  of  Form  N-3  and  Item  6  of 
Form  N-4,  which  describe  the  required 
disclosure  of  separate  accounts 
expenses,  to  ehminate  disclosure  that 
would  be  repetitive  of  information 
contained  in  the  fee  table.  In  addition, 
the  Commission  is  proposing 
amendments  to  the  General  Instructions 
to  Forms  N-3  and  N-4  to  omit  the 
requirement  that  all  of  the  information 
required  by  Items  7  and  6  be  located  in 
one  place  in  the  prospectus." 

5i  Cost/Benefit  Analysis 

The  Commission  believes  that  the 
changes  proposed  today  would 
significantly  improve  the  quality  of 
prospectus  disclosure  without  adding 
appreciably  to  the  cost  or  burden  of  the 
disclosure.  Investors  would  be  able  to 
determine  quickly  and  easily  the  costs 
associated  with  an  investment  and  thus 
would  be  able  to  make  more  informed 
investment  decisions.  Separate  accounts 
would  only  be  required  to  disclose 
information  that  is  already  available  to 
them  and,  in  some  cases,  already  in  the 
prospectus.  To  minimize  burdens,  the 
Commission  proposes  to  permit  separate 
accounts  to  delay  amending  their 
registration  statements  until  they  file 
their  next  post-effective  amendments. 
The  Commission  invites  comments  on 
its  assessment  of  the  costs  and  benefits 
associated  with  the  proposed 
amendments. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  604(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b}),  the  Chairman  of  the  Commission 
has  certified  that  the  amendments 
proposed  herein  will  not,  if  adopted, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


"  A  similar  requirement  was  proposed  for  Form 
N-IA.  see  Release  14230.  supra  note  1.  but 
withdrawn  because  the  fee  table  would  effect  on 
adequate  consolidation  of  this  expense  information. 
See  Release  1SS32  at  note  6.  supra  note  1. 


This  certification,  including  the  ceasons 
therefore,  is  attached  to  this  release. 

List  of  Subjects  in  17  CFK  Parts  239  and 

274 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  of  Form  Chaoses 

The  Commission  is  amending  Chapter 
II,  Title  17  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  239— (AMENDED] 

PART  274-{AMENDEDl 

1.  The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  The  Securities  Act  of  1933. 15 
U.S.C.  77a,  et  set/..  '  *  * 

2.  The  authority  for  Part  274  continues 
to  read,  in  part,  as  follows: 

Authority:  The  Investment  Company  Act  of 
1940, 15  U.S.C.  80a-l.  et  seq.,  '   '  * 

3.  By  amending  Item  2  of  Form  N-lA 
by  revising  paragraph  (a){ii)  to  read  as 
follows: 

§  274.1 1 A    Fonn  N-IA  registration 
statement  of  open-end  management 
Investment  companies. 

•  *         «         *         * 

Item  2. 

(a)  •  *  • 

(ii)  A  Registrant  that  offers  its  shares 
exclusively  to  one  or  more  insurance 
company  separate  accounts  may  omit  the 
table. 

•  *  *         •  • 

4.  By  amending  General  Instructions 
for  Parts  A  and  B  by  revising  paragraphs 
1  and  4(a]  of  General  Instruction  I  to 
Form  N-3,  described  in  5§  239.17A  and 
274.11b,  to  read  as  follows: 

§  274. 1  lb    Form  N-3,  registration 
statement  of  separate  accounts  organized 
as  management  investment  companies. 


I.  i*reparatian  of  the  Regisiraliaa  Stetement  ( 
Amendment 


General  Instructions  for  Parts  A  and  B 

1.  The  information  in  the  prospectus  and 
the  Statement  of  Additional  Information 
should  be  organized  to  make  it  easy  to 
understand  the  organization  and  operation  of 
the  Registrant  and  the  variable  annuity 
contracts.  The  information  need  not  be  in  any 
particular  order,  with  the  exception  that 
Items  1.  2.  3.  and  4(a)  and  (b)  must  be  in 
numerical  order  in  the  prospectus  and  may 
not  be  preceded  or  separated  by  any  other 
item. 


4(a).  A  Registration  Statement  on  this  Form 
may  include  any  chart,  graph,  or  table  that  is 
not  misleading;  however,  with  the  exception    1 
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of  the  fee  table  and  the  table  of  contents 
(required  by  Rule  481(c)  (17  CFR  230.481(c)) 
under  the  1933  Act),  no  chart,  graph,  or  table 
should  precede  the  condensed  financial 
information  specified  in  Items  4  (a)  and  (b). 

*  *  *  •  4 

5.  By  redesignating  current  paragraphs 
(a),  (b).  and  (c)  of  Item  3  of  Form  N-3  as 
(b),  (c).  and  {d},  adding  a  new  paragraph 
(a)  to  Item  3.  and  revising  redesignated 
paragraph  (b)  as  follows: 
***** 

Item  3.  Synopsis  ' 

(a)  Include  a  table  furnishing  the  following 

information,  usmg  the  captions  provided,  in 

the  format  illustrated  below: 


Per- 
cent 


Contraclowner  transaction  expenses: 

Sales  Load  Imposed  on  Purchases 
(as  a  percentage  of  purchase  pay- 
ments)   - - 

Deferred  Sales  Load  (as  a  percent- 
age of  purchase  payments  or 
amount  surrendered,  as  applica- 
ble)  

Surrender  Fees  (as  a  percentage  of 
amount  surrendered,  if  applicable 

Exchange  Fee - 

[Annual)  contract  fee .- 

Annual  Expenses  (as  a  percentage  »f 

average  net  assets) 

Management  Fees 

Mortality  and  Elxpense  Risk  Fees 

Other  expenses 


Total  annual  expenses. 


Example 

If  you  redeem  your  shares  at  the  end 
of  the  applicable  time  period: 


1 
year 

3 
years 

5 
years 

10 
years 

1   You  would 
pay  the 
following 
expenses  on  a 
1.000 

investment.- 
essunung  5% 
annual  return 
on  assets 
(dollars) 

2  The  average 
annual  return 
on  assets 
necessary  to 
preserve  your 
initial 

irrvestment  Is 
(percent) 

1 
year 


3 
years 


II  you  do  not 

redeem  your 

shares: 

1 .  You  would 
pay  the 
foUowmg 
expenses 
on  a  1.000 
investment, 
assuming 
5%  annual 
return  on 
assets 
(dollars) 

2  The 
average 
annual 
return  oo 
assets 
necessary 
to  preserve 
your  initial 
investment 
is  (percent). 


S 
years 


10 
years 


Instructions: 
Genera!  Instructions 

1.  Immediately  after  the  tgble.  provide  a 
brief  narrative  explaining  that  the  purpose  of 
the  table  is  to  assist  the  contractowner  in 
understanding  the  various  costs  and 
expenses  that  a  contractowner  will  bear 
directly  or  indirectly.  Include,  where 
appropriate,  cross-references  to  the  relevant 
sections  of  the  prospectus  for  more  complete 
descriptions  of  the  various  costs  and 
expenses.  Disclose  that  premium  faxes  may 
be  applicable. 

2.  Assume  that  the  annuity  contract  is 
owned  during  the  accumulation  period  for 
purposes  of  the  table  (including  the  example). 
If  an  annuitant  would  pay  different  fees  or  be 
subject  to  different  expenses,  disclose  this  in 
the  brief  narrative  and  provide  a  cross- 
reference  to  those  portions  of  the  prospectus 
describing  these  fees. 

3.  If  a  particular  caption  is  not  applicable  to 
the  Registrant,  the  caption  may  be  omitted 
from  the  table. 

4.  Round  all  dollar  figures  to  the  nearest 
dollar  and  all  percentages  to  the  nearest 
hundredth  of  one  percent. 

5.  If  the  Registrant  has  sub-accounts,  list 
separately  the  date  for  each  sub-account. 

6.  Provide  a  separate  fee  table  (or  separate 
column  within  the  table)  for  each  contract 
form  offered  by  the  prospectus  that  has 
different  fees. 

Contraclowner  Transaction  Expenses 

7.  "Sales  Load  Imposed  on  Purchase 
Payments"  includes  the  maximum  sales  load 
imposed  upon  purchase  payments  and  may 
include  a  tabular  presentation,  within  the 
larger  table,  of  the  range  of  such  sales  loads. 

8.  "Deferred  Sales  Load"  includes  the 
maximum  contingent  deferred  sales  load, 
expressed  as  a  percentage  of  purchase 
payments  or  amount  surrendered,  and  may 
include  a  tabular  presentation,  within  the 
larger  table,  of  the  range  of  contingent 
deferred  sales  loads  over  time. 


9.  "Surrender  fee"  includes  any  fee  charged 
for  any  surrender  or  partial  surrender  but 
does  not  include  any  sales  load  charged  upon 
surrender  or  partial  surrender. 

10.  "Exchange  Fee"  includes  the  maximum 
fee  charged  for  any  exchange  or  transfer  of 
account  value  from  the  Registrant  to  another 
investment  company  or  from  one  sub-account 
of  the  Registrant  to  another  sub-account  or 
the  insurance  company's  general  account. 
The  Registrant  may  include  a  tabular 
presentation  of  the  range  of  exchange  fees 
unless  such  a  presentation  would  be  so 
lengthy  as  to  encumber  the  larger  table,  in 
which  case  the  Registrant  should  only 
provide  a  cross-reference  to  the  narrative 
portion  of  the  prospectus  discussing  the 
exchange  fee. 

11.  If  the  Registrant  (or  any  other  party 
pursuant  to  an  agreement  with  the  Registrant) 
charges  any  other  transaction  fee.  add 
another  caption  describing  it  and  list  the 
(maximum)  amount  or  basis  on  which  the  fee 
is  deducted. 

/Annual/ Contract  Fee 

12.  "[Annual)  Contract  Fee"  includes  any 
contract,  account,  or  similar  fee  imposed  on 
all  contractowner  accounts  on  any  recurring 
basis. 

Annual  Expenses 

13.  "Management  Fees"  include  investment 
advisory  fees  (including  any  component 
thereof  based  on  the  performance  of  the 
Registrant),  any  other  management  fees 
payable  to  the  investment  adviser  or  its 
affiliates,  and  administrative  fees  payable  to 
the  investment  adviser  or  its  affiliates  not 
included  as  "Other  Expenses." 

14.  "Mortality  and  Expense  Risk  Fees"  may 
be  listed  separately  on  two  lines  in  the  table. 

15.  "Other  Expenses"  include  all  expenses 
(except  brokerage  commissions  and  other 
capital  items,  sales  loads,  or  mortality  and 
expense  risk  fees)  that  are  deducted  from 
separate  account  assets. 

(a)  "Other  Expenses'  do  not  include 
extraordinary  expenses  as  determined  by  use 
of  generally  accepted  accounting  principles 
{see  Accounting  Principles  Board  Opinion  No. 
30).  If  extraordinary  expenses  were  incurred 
that  materially  affected  the  Registrant's 
"Other  Expenses,"  the  Registrant  should 
disclose  in  the  narrative  following  the  table 
what  the  "Other  Expenses"  would  have  been 
had  extraordinary  expenses  been  included. 

(b)  The  Registrant  may  subdivide  this 
caption  into  no  more  than  three  subcategories 
of  the  Registrant's  choosing,  but  most  also 
include  a  total  of  all  "Other  Expenses." 

16.  Except  as  provided  in  (a)  or  (b)  below, 
the  percentages  expressing  annual  expenses 
should  be  based  on  amounts  incurred  during 
the  most  recent  fiscalyear. 

(a)  A  New  Registrant  should  state  the  basis 
on  which  payments  will  be  made,  except  that 
'Other  Expenses"  should  be  estimated  and 
stated  (after  any  expense  reimbursement  or 
waiver)  as  a  percentage  of  net  assets. 
Disclose  in  the  narrative  following  the  table 
that  "Other  Expenses"  is  based  on  estimated 
amounts  for  the  current  fiscal  year.  A  New 
Registrant,  for  purpose  of  this  instruction  and 
Instructions  17(b)  and  18(e)  is  a  Registrant  (or 
series  of  the  Registrant]  the  prospectus  of 
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which  either  (i)  does  not  include  nnancial 
statements  reporting  operating  results  as  a 
registered  investment  company,  or  (ii) 
includes  financial  statements  for  the  initial 
fiscal  year  of  the  Registrant  that  report 
operating  results  as  a  registered  investment 
company  for  a  period  of  less  than  ten  months. 

(b)  If  the  Registrant  has  changed  its  fiscal 
year,  and  as  a  result  the  most  recent  Fiscal 
year  is  less  than  three  months,  the  Registrant 
should  use  the  Fiscal  year  prior  to  the  most 
recent  fiscal  year  as  the  basis  for  determining 
annual  expenses. 

17.  If  there  have  been  any  changes  in  the 
annual  expenses  that  would  materially  affect 
the  information  disclosed  in  the  table: 

(a)  Restate  the  expense  information  using 
the  current  fees  that  would  have  been 
applicable  had  they  been  in  effect  during  the 
previous  fiscal  year  and 

(b)  In  the  narrative  following  the  table, 
disclose  that  the  expense  information  in  the 
table  has  been  restated  to  reflect  current  fees. 

A  change  in  annual  expenses  means  either 
an  increase  or  a  decrease  in  expenses  that 
occurred  during  the  most  recent  fiscal  year  or 
that  is  expected  to  occur  during  the  current 
Fiscal  year.  It  includes  the  elimination  of  any 
expense  reimbursement  or  fee  waiver 
arrangement,  in  which  case  the  expenses  that 
would  have  been  incurred  had  there  been  no 
reimbursement  or  waiver  should  be  listed, 
but  does  not  include  circumstances  where 
separate  account  expenses  decrease  in 
relation  to  the  size  of  the  separate  account  so 
as  to  make  any  waiver  or  reimbursement 
arrangement  inoperative.  An  expected 
decrease  in  expenses  as  a  percentage  of 
assets  due  to  economies  of  scale  or 
breakpoints  in  a  fee  arrangement  for  a 
separate  account  whose  assets  have 
increased  is  an  example  of  a  change  thnt 
should  not  be  treated  as  a  change  requiring 
restatement. 

18.  (a)  If  there  were  expense 
reimbursement  or  fee  waiver  arrangements 
that  reduced  any  operating  expenses  and  will 
continue  to  reduce  them  in  the  current  fi.scal 
year  (i)  revise  the  appropriate  caption  by 
adding  "After  Expense  Reimbursements"  or 
some  similar  phrase:  (ii)  state  the  amount  of 
actual  expenses  incurred,  i.e..  net  of  the 
amount  reimbursed  or  waived:  and  (iii) 
disclose  in  the  narrative  following  the  table 
the  amount  the  expenses  would  have  been 
absent  the  reimbursement  or  waiver. 

(b)  If  there  are  expense  reimbursement  or 
waiver  arrangements  that  are  expected  to 
reduce  any  operating  expense  or  the  estimate 
of  "Other  Expenses."  a  New  Registrant 
should  (i)  revise  the  appropriate  caption  by 
adding  "After  Expense  Reimbursements"  or 
some  similar  phrase:  (ii)  state  the  amount  of 
actual  expenses  expected  to  be  incurred  or 
the  actual  estimate  [i.e.,  net  of  the  amount 
expected  to  be  reimbursed  or  waived):  and 
(iii)  disclose  in  the  narrative  following  the 
table  what  the  expenses  (or  estimates)  would 
have  been  absent  the  reimbursement  or 
waiver. 

Example 

19.  For  purposes  of  the  Example  in  the 
table: 

(a)  Assume  that  the  percentage  amounts 
listed  under  "Annual  Expenses"  remain  the 


same  in  each  year  of  the  one,  three.  Five,  and 
ten  year  periods,  except  that  an  appropriate 
adjustment  to  reflect  reduced  annual 
expenses  from  completion  of  organization 
expense  amortization  may  be  made. 

(b)  Assume  the  maximum  sales  load  that 
may  be  deducted  from  purchase  payments  is 
deducted. 

(c)  For  the  purpose  of  any  breakpoint  in 
any  fee,  assume  that  the  amount  of  the 
Registrant's  assets  remains  constant  at  the 
level  at  the  end  of  the  most  recently 
completed  Fiscal  year 

(d)  Assume  no  exchanges  or  other 
transactions: 

(e)  Reflect  any  (annual)  contract  fee  by 
multiplying  the  amount  of  the  (annual) 
contract  fee  by  the  total  number  of 
contractowners  who  allocated  amounts  to  the 
series  at  any  time  during  the  year,  and  then 
dividing  by  the  average  net  asset  value  of  the 
sub-account  during  the  year.  Add  the 
resulting  percentage  amount  to  "Annual 
Expenses,"  and  assume  that  it  remains  the 
same  in  each  year  of  the  one,  three,  five,  and 
ten  year  periods. 

(f)  A  New  Registrant  should  complete  only 
the  one  and  three  year  period  portions  of  the 
Example: 

(g)  Reflect  any  contingent  deferred  sales 
load  by  assuming  a  complete  surrender  on 
the  last  day  of  the  yean 

(h)  Provide  the  information  required  in  the 
second  section  of  the  Example  only  if  a  sales 
load  or  other  fee  is  charged  upon  complete 
surrender  and 

(i)  Prominently  disclose  that  the  Example 
should  not  be  considered  a  representation  of 
past  or  future  expenses  and  that  actual 
expenses  may  be  greater  or  lesser  than  those 
shown. 

(b)  llie  Registrant  should  include  a 
synopsis  of  information  contained  in  the 
prospectus  when  the  prospectus  is  long  or 
complex,  except  that  the  fee  table  must  be 
included  in  all  prospectuses.  Normally,  a 
synopsis  should  not  be  provided  where  the 
prospectus  is  twelve  printed  pages  or  less. 

•  *  «  *  « 

5.  By  amending  Item  7  of  Form  N-3  by 
removing  instruction  3  to  paragraph  (a), 
removing  paragraph  (e),  redesignating 
paragraphs  (f)  and  (g)  as  paragraphs  (e) 
and  (f).  and  revising  redesignated 
paragraph  (f)  to  read  as  fellows: 
***** 

Item  7.  *  *  • 
***** 

(f)  Describe  the  types  of  operating 
expenses  for  which  the  Registrant  is 
responsible.  If  organizational  expenses  of  the 
Registrant  are  to  be  paid  out  of  its  assets, 
explain  how  the  expenses  will  be  amortized 
and  the  period  over  which  the  amortization 
will  occur. 

*  •         •         •         • 

6.  By  amending  General  Instructions 
for  Parts  A  and  B  by  revising  paragraphs 
1  and  4(a).  of  General  Instruction  I  of 
Form  N-4,  described  in  §§  239.17b  and 
274.11c.  to  read  as  follows: 


§  274.1 1c    Form  N-4,  registration 
statement  of  separate  accounts  organized 
as  unit  Investment  trusts. 


I.  Preparation  of  the  Registration  Statement  or 
Amendment 


General  Instructions  for  Parts  A  and  B 

1.  The  information  in  the  prospectus  and 
the  Statement  of  Additional  Information 
should  be  organized  to  make  it  easy  to 
understand  the  organization  and  operation  of 
the  Registrant  and  the  variable  annuity 
contracts.  The  information  need  not  be  in  any 
particular  order,  with  the  exception  that 
Items  1,  2,  3,  and  4(a)  must  be  in  numerical 
order  in  the  prospectus  and  may  not  be 

preceded  or  separated  by  any  other  item. 

c 

***** 

4(a).  A  Registration  Statement  of  this  Form 
may  include  any  chart,  graph,  or  table  that  i;; 
not  misleading:  however  with  the  exception 
of  the  fee  table  and  the  table  of  contents 
(required  by  Rule  481(c)  (17  CFR  230.481(c)) 
under  the  1933  Act),  no  chart,  graph,  or  table 
should  precede  the  condensed  Financial 
information  specified  in  Items  4(a). 
***** 

7.  By  redesignating  current  paragraphs 
(a),  (b).  and  (c)  of  Item  3  of  Form  N-4  as 
(b).  (c),  and  (d).  adding  a  new  paragraph 
(a)  to  Item  3.  and  revising  redesignated 
paragraph  (b)  as  follows: 
***** 

Item  3.  Synopsis. 

***** 

(a)  Include  a  table  furnishing  the  following 
information,  using  the  caption  provided,  in 
the  format  illustrated  below: 

Contractowner  transaction  expenses: 

Sales  load  imposed  on  purchases 
(as  a  percentage  of  purchase  pay- 
ments)   . 

Deferred  sales  load  (as  a  percentage 
of  purchase  payment  or  amount 
surrendered,  as  applicable) 

Surrender  fees  (as  a  percentage  of 

amount  surrendered,  if  applicable)..  . 

Exchange  fee 

(Annual)  contract  fee 

Separate  account  annual  exp<^nscs  (ns 

a    percentage    of    average    account 

value): 

Mortality  at^d  Expense  Risk  Fees . 

Account  Fees  and  Expenses 

Total  Separate  Account  Annual  Ex- 
penses    

[Portfolio  Co.)  annual  expenses 

(as  a  percentage  of  [portfolio 

company]  assets): 

Management  fees 

Other  expenses 

Total  (Portfolio  Co.)  amiual  ex- 
penses    


\ 

I 
) 


n 
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Example 

If  you  redeem  your  shares  at  the  end 
of  the  applicable  time  period: 


1 
year 

3 
years 

5             10 
years       years 

1 .  You  would 
pay  the 
tollowing 
expenses  on  a 
$1,000 
investment, 
assuming  5% 
annual  return 
on  assets 
(dollars) 

2  The  average 
annual  return 
on  assets 
necessary  to 
preserve  your 
mitial 

investment  is 
(percent) 

II  you  do  not 
redeem  your 
shares: 
1 .  You  would 
pay  the 
following 
expenses 
on  a  $1,000 
investment, 
assuming 
6%  annual 
return  on 
assets 
(doHars) 

The  average 
annual 
return  on 
assets 
necessary 
to  preserve 
your  initial 
Investment 
IS  (percent).... 

Instructions: 
Cencnil  Instructions 

1.  Immediately  after  the  table,  provide  a 
brief  narrative  explaining  that  the  purpose  of 
the  table  is  to  assist  the  rontractowner  in 
understanding  the  various  costs  and 
expenses  that  a  contractowner  will  bear 
directly  or  indirectly,  and  that  the  table 
reflects  expenses  of  the  separate  account  as 
well  as  the  portfolio  company.  Include,  where 
appropriate,  cross-references  to  the  relevant 
sections  of  the  prospectus  and  a  cross- 
rrferenre  to  the  portfolio  company 
prospectus  for  more  complete  descriptions  of 
the  various  costs  and  expenses.  Disclose  that 
premium  taxes  may  be  applicabe. 

2.  Assume  that  the  annuity  contract  is 
owned  during  the  accumulation  period  for 
purposes  of  the  table  (including  the  example). 
If  an  annuitant  would  pay  different  fees  or  be 
subject  to  different  expenses,  disclose  this  in 
the  brief  narrative  and  provide  a  cross- 
reference  to  those  portions  of  the  prospectus 
describing  these  fees. 

3.  If  a  particular  caption  is  not  applicable  to 
the  Registrant,  the  caption  may  be  omitted 
from  the  table. 


4.  Round  all  dollar  figures  to  the  nearest 
dollar  and  all  percentages  to  the  nearest 
hundredth  of  one  percent. 

5.  If  the  Registrant  has  sub-accounts,  list 
separately  the  data  for  each  sub-account. 

6.  Provide  a  separate  fee  table  (or  separate 
column  within  the  table)  for  each  contract 
form  offered  by  the  propsectua  that  has 
different  fees. 

(Annual/  Contract  Fee  ^ 

7.  "[Annual)  Contract  Fee"  includes  any 
contract,  account,  or  similar  fee  imposed  on 
all  contractowner  accounts  on  any  recurring 
basis. 

Contractowner  Transaction  Expenses 

8.  "Sales  Load  Imposed  on  Purchase 
Payments"  includes  the  maximum  sales  load 
imposed  upon  purchase  payments  and  many 
include  a  tabular  presentation,  within  the 
larger  fable,  of  the  range  of  such  sales  loads. 

9.  "Deferred  Sales  Load"  includes  the 
maximum  contmgenf  deferred  sales  load, 
expressed  as  a  percentage  of  the  original 
purchase  price  or  amount  surrendered,  and 
may  include  a  tabular  presentation,  within 
the  larger  table,  of  the  range  of  aintingent 
deferred  sales  loads  over  time. 

10.  "Surrender  fee"  includes  any  fee 
charged  for  any  surrender  or  partial 
surrender,  but  does  not  include  any  sales 
load  charged  upon  surrender  or  partial 
surrender. 

11.  "Exchange  Fee"  includes  the  maximum 
fee  charged  for  any  exchange  or  transfer  of 
interest  from  the  Registrant  to  another 
investment  company  or  from  one  sub-account 
of  the  Registrant  to  another  sub-account  or 
the  insurance  company's  general  account. 
The  Registrant  may  include  a  tabular 
presentation  of  the  range  of  exchange  fees 
unless  such  a  presentation  would  be  so 
lengthy  as  to  encumber  the  larger  table,  in 
which  case  the  Registrant  should  only 
provide  a  cross-reference  to  the  narrative 
portio  of  the  prospectus  discussing  the 
exchange  fee. 

12.  If  the  Registrant  (or  any  other  party 
pursuant  to  an  agreement  with  the  Registrant) 
charges  any  other  transaction  fee,  add 
another  caption  describing  it  and  list  the 
(maximum)  amount  or  basis  on  which  the  fee 
is  deducted. 

Separate  Account  Annual  Expenses 

13.  "Mortality  and  Expense  Risk  Fees"  may 
be  listed  separately  on  two  lines  in  the  table. 

14.  Registrant  may  substitute  the  term  used 
in  the  prospectus  to  refer  to  the  portfolio 
companies  for  the  bracketed  portion  of  the 
caption  provided. 

15.  "Account  Fees  and  Expenses"  include 
all  fees  and  expenses  (except  sales  loads  and 
mortality  and  expense  risk  fees)  that  are 
deducted  from  separate  account  assets  or 
charged  to  all  contractowner  accounts.  The 
Registrant  may  subdivide  the  caption  into  no 
more  than  three  subcategories  of  the 
Registrant's  choosing,  but  must  also  include  a 
total  of  all  "Other  Account  Fees." 

Portfolio  Company  Annual  Expenses 

16.  "Management  Fees"  include  investment 
advisory  fees  (including  any  component 
thereof  based  on  the  performance  of  the 


portfolio  company),  any  other  management 
fees  payable  by  the  portfolio  company  to  the 
investment  adviser  or  its  affiliates,  and 
administrative  fees  payable  to  the  investment 
adviser  or  its  affiliates  not  included  as  "Other 
Expenses." 

17.  "Other  Expenses"  include  all  expenses 
(except  brokerage  commissions  and  other 
capital  items,  and  management  fees)  that  are 
deducted  from  portfolio  company  assets. 

(a)  "Other  Expenses"  do  not  include 
extraordinary  expenses  as  determined  by  use 
of  generally  accepted  accounting  principles 
[see  Accounting  Principles  Board  Opinion  No. 
30).  If  extraordinary  expenses  were  incurred 
that  materially  affected  the  portfolio 
company's  "Other  Expenses,"  the  Registrant 
should  disclose  in  the  narrative  following  the 
table  what  the  "Other  Expenses"  would  have 
been  had  extraordinary  expenses  been 
included. 

(b)  The  Registrant  may  subdivide  this 
caption  into  no  more  than  three  subcalegorie? 
of  the  Registrant's  choosing,  but  must  alsti 
include  a  total  of  all  "Other  Expenses." 

18.  Except  as  provided  in  (a)  or  (b)  below, 
the  percentages  expressing  annual  expenses 
should  be  based  on  amounts  incurred  during 
the  most  recent  fiscal  year.  If  the  portfolio 
company  has  a  fiscal  year  different  from  that 
of  the  Registrant,  base  the  expenses  on  those 
incurred  during  either  the  period  that 
corresponds  to  the  fiscal  year  of  the 
Registrant,  or  the  most  recently  completed 
fiscal  year  of  the  portfolio  company. 

(a)  A  New  Registrant  (or  a  Registrart  on 
behalf  of  a  new  portfolio  company)  should 
state  the  basis  on  which  payments  will  be 
made,  except  that  "Other  Expenses"  should 
be  estimated  and  stated  (after  any  expense 
reimbursement  or  waiver)  as  a  percentage  of 
net  assets.  Disclose  in  the  narrative  following 
the  table  that  "Other  Expenses"  is  based  on 
estimated  amounts  for  the  current  fiscal  year. 
A  New  Registrant,  for  purpose  of  this 
instruction,  and  Instructions  19(b)  and  2i)(f), 
is  a  Registrnnt  (or  sub-account  of  the 
Registrant)  the  prospectus  of  which  either  (i) 
does  not  include  financial  statements 
reporting  operating  results  as  a  registered 
investment  company,  or  (li)  includes  financial 
state.ments  for  the  initial  fiscal  year  of  the 
Registrant  that  report  operating  results  as  a 
registered  investment  company  for  a  period 
of  less  than  ten  months. 

(!))  If  the  Registrant  or  the  portfolio 
company  has  changed  its  fiscal  year,  and  as  a 
result  the  most  recent  fiscal  year  is  less  than 
three  months,  the  Registrant  should  use  the 
fiscal  year  prior  to  the  most  recent  fiscal  year 
as  the  basis  for  determining  annual  fund 
operating  expenses. 

19.  If  there  have  been  any  changes  in  the 
annual  expenses  that  would  materially  affect 
the  information  disclosed  in  the  table: 

(a)  Restate  the  expense  information  using 
the  current  fees  that  would  have  been 
applicable  had  they  been  in  effect  during  the 
previous  fiscal  year:  and 

(b)  In  the  narrative  following  the  table, 
disclose  that  the  expense  information  in  the 
table  has  been  restated  to  reflect  current  fees. 

A  change  in  annual  expenses  means  either 
an  increase  or  a  decrease  in  expenses  thai 
occurred  during  the  most  recent  fiscal  year  or 
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that  is  expected  to  occur  during  the  current 
fiscal  year.  It  includes  the  elimination  of  any 
expense  reimbursement  or  fee  waiver 
arrangement,  in  which  case  the  expenses  that 
would  have  been  incurred  had  there  been  no 
reimbursement  or  waiver  should  be  listed, 
but  does  not  include  circumstances  where 
separate  account  expenses  decrease  in 
relation  to  the  size  of  the  separate  account  or 
portfolio  company  so  as  to  make  any  waiver 
or  reimbursement  arrangement  inoperative. 
An  expected  decrease  in  expenses  as  a 
percentage  of  assets  due  to  economies  of 
scale  or  breakpoints  in  a  fee  arrangement  for 
a  portfolio  company  whose  assets  have 
increased  is  an  example  of  a  change  tliat 
should  not  be  treated  as  a  change  requiring 
restatement. 

20.  (a)  If  there  were  expense 
reimbursement  or  fee  waiver  arrangements 
that  reduced  any  operating  expenses  and  will 
continue  to  reduce  them  in  the  current  Tiscal 
year  (I)  revise  the  appropriate  caption  by 
jdding  "After  Expense  Reimbursements"  or 
some  similar  phrase;  (ii)  state  the  amount  of 
actual  expenses  incurred,  i.e.,  net  of  the 
amount  reimbursed  or  waived;  and  (iii) 
disclose  in  the  narrative  following  the  table 
the  amount  the  expenses  would  have  been 
absent  the  reimbursement  or  waiver. 

(b)  If  there  are  expense  reimbursement  or 
waiver  arrangements  that  are  expected  to 
reduce  any  operating  expense  or  the  estimate 
of  "Other  Expenses,"  a  New  Registrant 
should  (i]  revise  the  appropriate  caption  by 
adding  "After  Expense  Reimbursements"  or 
some  similar  phrase;  (ii)  state  Ihr  amount  of 
actual  expenses  expected  to  be  incurred  or 
the  actual  estimate  [i.e..  net  of  the  amount 
expected  to  be  reimbursed  or  waived):  and 
(iii)  disclose  in  the  narrative  following  the 
table  what  the  expenses  (or  estimates)  wouid 
have  been  absent  the  reimbursement  or 
waiver. 

E.x  ample 

21.  For  purposes  of  the  Example  in  the 
table: 

(a)  Assume  that  the  percentage  amounts 
listed  under  "Separate  Account  Annual 
Expenses"  and  "Portfolio  Company  Anr.ual 
Expenses"  remain  the  same  in  each  >ear  of 
the  one,  three,  five,  and  ten  year  periods, 
except  that  appropriate  adjustment  to  reflect 
reduced  annu;il  expenses  from  completion  of 
organization  expense  amortization  may  be 
made. 

(b)  Assume  the  maximum  sales  load  that 
may  be  deducted  from  purchase  payments  is 
deducted. 

(c)  For  the  purpose  of  any  breakpoint  in 
any  fee,  assume  that  the  amount  of  the 
Registrant's  (and  the  portfolio  company's) 
assets  remains  constant  at  the  level  at  the 
end  of  the  most  recently  completed  fiscal 
yean 

(d)  Assume  no  exchanges  or  other 
transactions; 

(e)  Reflect  any  (annual]  contract  fee  by 
multiplying  the  amount  of  the  [annual| 
contract  fee  by  the  total  number  of 
contractowners  who  allocated  amounts  to  the 
series  at  any  time  during  the  year,  and  then 
dividing  by  the  average  net  asset  value  of  the 
sub-account  during  the  year.  Add  the 
resulting  percentage  amount  to  ".Annual 


Expenses,"  and  assume  that  it  remains  the 
same  in  each  year  of  the  one.  three,  five,  and 
ten  year  periods. 

(f)  A  New  Registrant  should  complete  only 
the  one  and  three  year  period  portions  of  the 
Example; 

(g)  Reflect  any  contingent  deferred  sales 
load  by  assuming  a  complete  surrender  on 
the  last  day  of  the  yean 

(h)  Provide  the  information  required  in  the 
second  section  of  the  Example  only  if  a  sales 
load  or  other  fee  is  charged  upon  a  complete 
surrender  and 

(i)  Prominently  disclose  that  the  Example 
should  not  be  considered  a  representation  of 
past  or  future  expenses  and  that  actual 
expenses  may  be  greater  or  lesser  than  those 
shown. 

(b)  The  Registrant  should  include  a 
synopsis  of  information  contained  in  the 
prospectus  when  the  prospectus  is  long  or 
complex,  except  that  the  fee  table  must  be 
included  in  all  prospectuses.  Normally,  a 
synopsis  should  not  be  provided  where  the 
prospectus  is  twelve  printed  pages  or  less. 

8.  By  amending  Item  6  of  Form  N-4  by 
removing  paragraph  (e).  redesignating 
paragraphs  (f)  and  (g)  as  paragraphs  (e) 
and  (f)  and  revising  redesignated 
paragraph  (f)  to  read  as  follows: 

***** 

Item  6.  •  *  • 

•         •         *         •         • 

(f)  Describe  the  type  of  operating  expenses 
for  which  the  Registrant  is  responsible.  If 
organizational  expenses  of  the  Registrant  are 
to  be  paid  out  of  its  assets,  explain  how  the 
expenses  will  be  a.'nortized  and  the  period 
over  which  the  amortization  will  occur. 


Guidelines  to  Forms  N-3  and  N-4 

The  Division  of  Investment  Management 
proposes  to  add  a  guideline  to  Forms  N-3  and 
N-4  providing  guidance  to  funds  preparing 
the  fee  table  and.  in  particular,  the  ELxample 
The  Division  invites  comment  on  these 
guidelines.  The  guide  for  each  form  Is 
proponed  to  read  as  follows: 

Guide .  Fee  Table 

Item requires  inclusion  of  a  fee 

table  in  the  front  of  the  prospectus.  The 
amounts  listed  in  the  Example  should 
represent  cumulative  expenses. 
Therefore,  the  registrant  should 
aggregate  any  sales  load  or  other  fee 
deducted  from  payments,  together  with 
cumulative  annual  expenpes,  and  any 
sales  load  or  other  fee  deducted  upon 
surrender.  The  registrant  may  compute 
annual  expenses  hy  multiplying  average 
annual  assets  of  the  hypothetical  $1,000 
account  for  each  year  by  total  annual 
expenses  (a  percentage  taken  from  the 
second  part  of  the  table).  Compute  the 
account's  average  annual  assets  by 
adding  the  beginning  account  value  to 
the  ending  account  value  and  dividing 
by  two.  Determine  th^  pnHing  account 
value  by  multiplying  the  beginning 
account  value  by  the  assumed  growth 


rate  less  total  annual  expenses  (5%-X%) 
and  adding  the  result  to  the  beginning 
account  value.  Determine  the  beginning 
account  value  in  the  first  year  by 
subtracting  the  maximum  amount  of  any 
sales  load  deducted  from  payments  from 
the  hypothetical  $1,000  payment;  in  each 
subsequent  year  the  beginning  account 
value  is  the  previous  year's  ending 
account  value. 

By  the  Commission. 
Jonatban  G.  Katz, 
Secretary. 
July  15, 1988. 
Regulatory  Flexibility  Act  Certification 

1,  David  S.  Ruder.  Chairman  of  the 
Securities  and  Exchange  Commission, 
hereby  certify  pursuant  to  5  U.S.C. 
605(b]  that  the  proposed  amendments  to 
Forms  N-3  and  N-4  under  the  Securities 
Act  of  1933  and  Investment  Company 
Act  of  1940  requiring  a  fee  table  in 
variable  annuity  prospectuses,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reason  for 
this  certification  is  that  there  are  few,  if 
any.  separate  accounts  that  qualify  as 
"small  entities"  as  that  term  has  been 
defined  in  the  Commission's  rules. 
Moreover,  the  information  called  for  by 
these  amendments  is  readily  available 
to  separate  accounts  and  therefore  the 
preparation  of  the  fee  table  will  not 
have  a  significant  economic  impact  on 
any  separate  accounts. 

Dated:  June  1. 1988. 
David  S.  Ruder. 

Chairman. 

[FR  Doc.  88-16688  Filed  7-22-88;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  868 

(Docket  No.  87N-01 131 

Cutaneous  Carbon  Dioxide  (PcCO;) 
Monitor  Panei  Recommendation  for 
Reclassification 

AQENCY:  Food  and  Drug  Administration. 
ACTION:  Notice  of  proposed 
reclassification. 

summary:  The  Food  and  Drug 
AdministraMon  (FDA)  is  issuing  for 
public  comment  the  recommendation  of 
the  Anesthesiology  and  Respiratory 
Therapy  Devices  Panel  (the  Panel)  that 
FDA  reclassify  the  marketed  cutaneous 
carbon  dioxide  [PcCOiJ  monitor  from 
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class  III  (premarket  approval)  into  class 
II  (performance  standards).  The  Panel 
made  this  recommendation  based  on 
valid  scientific  evidence  that 
demonstrates  that  class  II  controls  and 
the  general  controls  are  adequate  to 
assure  the  safe  and  effective  use  of  the 
device.  FDA  is  also  issuing  for  public 
comment  its  tentative  findings  on  the 
recommendation.  After  reviewing  any 
public  comments  on  the 
recommendation  and  FDA's  tentative 
findings,  FDA  will  issue  an  order 
reclassifying  the  device  or  will 
withdraw  its  proposed  reclassification. 
FDA's  decision  on  the  proposed 
reclassification  will  be  announced  in  the 
Federal  Register. 

date:  Comments  by  September  23,  1988. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACr 

George  C.  Murray,  Center  for  Devices 
and  Radiological  Health  (HFZ-430), 
Food  and  Drug  Administration,  8757 
Georgia  Avenue,  Silver  Spring.  MD 
20910,  301-427-7226. 
SUPPLEMENTARY  INFORMATION:  The 
cutaneous  carbon  dioxide  (PcCOi) 
monitor  is  automatically  classified  into 
class  III  under  section  513(f)(1)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360c)  because  it  is 
neither  substantially  equivalent  to  any 
.  preamendments  device  (i.e.,  a  device 
that  was  in  commercial  distribution 
before  May  28. 1976,  the  enactment  date 
of  the  Medical  Device  Amendments  of 
1976),  nor  is  it  substantially  equivalent 
to  any  postamendments  device  that  has 
been  reclassified  (i.e.,  a  device  that  was 
not  in  commercial  distribution  before 
that  date  but  that  has  been  reclassified 
into  class  I  or  II). 

Section  513(f)(2)  of  the  act  permits  the 
reclassification  of  devices  that  were 
classified  into  class  III  under  section 
513(f)(l)rThe  act  provides  for  initiation 
of  the  reclassification  process  by 
manufacturers  or  importers  who  petition 
the  agency  to  alter  the  automatic 
classification  into  class  III  of  "new" 
devices  under  section  513(f)(1).  This 
means  of  initiating  the  reclassification  of 
"new,"  or  not  substantially  equivalent 
devices,  is  not  the  exclusive  method  of 
undertaking  the  reclassification  of 
"new"  devices. 

FDA  believes  that  when  publicly 
available  valid  scientific  evidence 
demonstrates  that  a  generic  type  of 
device  is  incorrectly  classified,  the 
agency  or  any  interested  person  may 
attempt  to  reclassify  the  generic  type  of 
device  under  the  authority  of  section 


513(f)(2).  To  conclude  otherwise,  would 
permit  marketers  of  class  III  devices  to 
hold  a  competitive  advantage  not 
intended  by  Congress. 

Congress,  in  promulgating  the  1976 
Medical  Device  Amendments,  sought  to 
protect  competitor's  property  rights  in  . 
research  data  and  trade  secret 
information  by  prohibiting  their  use  in 
reclassification  proceedings  (see  section 
520(c)  of  the  act  (21  U.S.C.  360j(c))),  and 
premarket  approval  applications  (PMAs) 
(see  section  520(h)),  without  the  consent 
of  the  persons  who  own  the  data. 
Congress  made  no  other  provision  to 
limit  the  reclassification  of  medical 
devices. 

Since  limiting  the  persons  who  may 
initiate  a  reclassification  proceeding 
under  section  513(f)(2)  would  unduly 
interfere  with  a  major  purpose  of  the 
1976  Medical  Device  Amendments,  i.e., 
regulating  devices  at  the  least 
burdensome  level  of  control,  FDA  has 
initiated,  in  this  instance,  a 
reclassification  proceeding  to  determine 
the  appropriateness  of  the  combination 
of  class  II  and  class  I  controls  to 
reasonably  assure  the  safe  and  effective 
use  of  the  cutaneous  carbon  dioxide 
(PcCOi)  monitor. 

For  the  purposes  of  reclassification, 
the  valid  scientific  evidence  upon  which 
the  agency  relies  is  required  to  be 
publicly  available,  i.e.,  may  not  be 
based  on  trade  secret  or  confidential 
commercial  information  in  PMAs.  or  on 
the  detailed  summaries  of  information 
respecting  the  safety  and  effectiveness 
of  devices  for  which  there  are  approved 
PMA's.  For  purposes  of  reclassification 
from  class  III  to  class  II.  it  is  necessary 
to  show  that  the  proposed 
reclassification  will  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device. 

I.  IdentiFication  of  Device 

This  proposed  reclassification  applies 
to  a  generic  device  identified  as  the 
cutaneous  carbon  dioxide  (PCCO2) 
monitor.  The  device,  through  use  of  a 
noninvasive  heated  sensor  and  a  pH- 
sensitive  glass  electrode  placed  on  a 
patient's  skin,  is  intended  to  monitor 
relative  changes  in  a  hemodynamically 
stable  patient's  cutaneous  carbon 
dioxide  tension  as  an  adjunct  to 
determine  arterial  carbon  dioxide 
tension. 

II.  Panel  Review  and  Recommendation 

FDA  conducted  an  extensive 
literature  review  on  cutaneous  carbon 
dioxide  (PcCO;^)  monitors  and  sent  this 
information  to  the  Panel,  on  January  17, 
1986,  requesting  their  comments  on 
FDA's  initiated  reclassification  of  the 
cutaneous  carbon  dioxide  (PcCOz) 


monitor  from  class  III  to  class  II.  The 
Panel  members  supported  FDA's 
reclassificatioin  proposal.  FDA, 
therefore,  announced  in  the  May  16, 
1986  Federal  Register  (51  FR  18042)  the 
Panel  meeting  to  be  held  on  June  6. 1988 
to  discuss  and  obtain  a  Panel 
recommendation  on  the  proposed 
reclassification.  During  the  open  public 
hearing  on  June  6. 1986,  the  Panel 
considered  FDA's  reclassification 
proposal  and  its  analysis  of  the  data 
supporting  the  reclassification.  The 
Panel  recommended  that  the  cutaenous 
carbon  dioxide  (PcCOi)  monitor  be  ■ 
reclassified  from  class  III  (premarket 
approval)  to  class  II  (performance 
standards).  A  copy  of  the  supporting 
documentation  and  the  transcript  of  the 
meeting  is  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  is  available  for  review  by  interested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

III.  Summary  of  Reasons  for  the  Panel 
Recommendatioin 

The  Panel  recommended 
reclassification  of  the  cutaneous  carbon 
dioxide  (PcCCfe)  monitor,  intended  to 
monitor  relative  changes  in  a 
hemodynamically  stable  patient's 
cutaneous  carbon  dioxide  tension  as  an 
adjunctive  method  to  determine  arterial 
carbon  dioxide  tension,  from  class  III  to 
class  II  for  the  following  reasons: 

1.  General  controls  by  themselves  are 
insufficient  to  provide  reasonable 
assurance  of  the  device's  safety  and 
effectiveness. 

2.  Premarket  approval  is  unnecessary 
because  performance  standards  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  Panel's 
recommendation  is  based  on  review  of 
the  information  and  data  contained  in 
the  administrative  record.  A  summary  of 
that  data  is  presented  below  under  the 
heading  "V.  Summary  of  Data  on  Which 
the  Proposed  Reclassification  is  Based." 
The  administrative  record  demonstrates 
that  the  risks  to  health  have  been 
characterized  for  the  cutaneous  carbon 
dioxide  (PcCO?)  monitor  and  that  valid 
scientific  evidence  identifies  the 
relationships  between  the  device's  risks 
and  its  performance  characteristics. 
Furthermore,  there  is  sufficient  publicly 
available  information  to  establish  a 
standard  to  control  the  device's 
performance  characteristics. 

IV.  Risks  to  Health 

The  immediate  risk  associated  with 
use  of  the  device,  when  it  is  used 
according  to  its  labeling,  is  possible 
blister  formation  that  may  occur  at 


27880 


Federal  Register  /  Vol.  53.  No.  142  /  Monday.  July  25.  1980  /  Proposed  Rules 


elevated  electrode  temperatures.  This 
risk  was  associated  with  earlier 
versions  of  the  device.  The  currently 
marketed  devices  contain  site  timers 
and  other  safeguards  incorporated  into 
the  device  to  avoid  electrode 
overheating.  Use  of  the  currently 
marketed  devices,  with  labeling  that 
indicates  when  to  change  electrode 
location,  has  resulted  in  minimal  risk  to 
the  patient  (Refs.  7  through  12  and  25).  A 
more  remote  device-related  risk  is 
possible  misdiagnosis  of  the  patient. 
Labeling  minimizes  this  risk  through 
disclosure  that  the  device  is  intended  to 
monitor  relative  changes  in  a 
hemodynamically  stable  patient's 
cutaneous  carbon  dioxide  tension  as  an 
adjunctive  method  to  determine  arterial 
carbon  dioxide  tension,  and  arterial 
blood  gas  sampling  is  required  to 
confirm  patient  status  (Refs.  3, 12, 13, 19, 
and  26  through  28). 

V.  Summary  of  Data  on  Which  the 
Proposed  ReclassiHcation  Is  Based 

Review  of  the  preclinical  and  clinical 
data  establishes  the  relationship 
between  the  cutaneous  carbon  dioxide 
(PcCOj)  monitor's  risks  and  its 
performance  characteristics,  and 
demonstrates  that  a  performance 
standard  can  be  written  to  control  the 
device's  safety  and  effectiveness. 

A.  Preclinical  Data — 1.  Introduction. 
The  measurement  of  blood  gas  tensions 
is  an  integral  part  of  monitoring  the 
critically  ill  patient  (Ref.  1).  The  most 
commonly  used  method  to  obtain  blood 
gas  tension  measurements  has  been 
intermitten  arterial  blood  sampling  (Ref. 
2).  Indwelling  catheters  and  intermittent 
arterial  punctures  introduce  risks  and 
complications  (Refs.  1  and  2).  Cutaneous 
gas  monitors  allows  for  noninvasive  and 
continuous  measurement  of  gas 
tensions.  In  1793,  John  Abernethy  first 
demonstrated  that  carbon  dioxide 
passes  through  the  skin  surface  (Ref.  3). 
The  measurement  of  carbon  dioxide  gas 
tension  on  human  skin  surface  (PcCOi) 
was  first  described  by  Severinghaus  in 
1960  (Ref.  4]. 

The  (PcCOs)  electrode  is  based  on  the 
Stow-Severinghaus  principle  and  is 
composed  of  a  pH-sensitive  glass 
electrode  and  a  reference  electrode 
surrounded  by  a  solution  of  sodium 
bicarbonate  and  covered  by  a 
membrane  permeable  to  COt  (Refs.  5 
and  6).  According  to  the  Stow- 
Severinghaus  principle,  changes  in  pH 
result  from  the  reaction  of  COi  diffusing 
through  the  skin  and  across  the 
membrane  (Refs.  5  and  6).  As  CO? 
diffuses  across  the  membrane  and 
reaches  the  electrolyte,  it  reacts  with 
H20  to  form  HiCOr.  which  dissociates 
to  Hi*  and  HCOj"  (Refs.  5  and  6).  As  the 


pH  changes  in  response  to  COt,  the 
electrical  potential  of  the  pH-sensitive 
glass  electrode  measured  against  the 
reference  electrode  changes  in 
accordance  with  the  Nemst  and 
Henderson-Hasselbalch  equations,  so 
that  the  net  result  is  an  electrical  output 
that  is  linearly  related  to  the  logarithm 
of  PCOi  (Refs.  5  and  6).  The  PcCOj 
sensor,  in  most  cases,  is  heated  to  42  to 
44  °C  for  skin  surface  CO2  monitoring. 
The  heated  sensor  allows  for  a  faster 
response  time;  the  response  time  of  the 
sensor  varies  inversely  with  sensor 
temperature  (Ref.  7). 

The  preclinical  data  extracted  from 
studies  in  the  literature,  as  discussed 
below,  inidcate  that  each  of  the 
investigators  utilized  pH-sensitive  glass 
electrodes  based  on  the  same  principle 
of  operation,  i.e.,  the  Stow-Severinghaus 
principle,  although  the  electrodes 
differed  somewhat  in  mechanical 
construction.  The  performance 
characteristics  of  pH-sensitive  glass 
electrodes,  i.e.,  accuracy,  electrode  drift 
and  interference  due  to  anesthetic  gases, 
are  not  adversely  affected  by 
construction  differences.  Specifically, 
the  preclinical  data  show  that:  the  pH- 
sensitive  glass  electrode  responds 
lineraly  to  the  logarithm  of  the  COj 
concentration;  the  electrode  displays 
minimal  drift  over  time,  i.e.,  the  degree 
of  variation  from  the  expected  value; 
and  the  electrode  is  not  influenced  by 
anesthetic  gases,  i.e.,  nitrous  oxide, 
halothane  or  enflurane. 

2.  Accuracy.  The  following  data 
demonstrate  that  the  pH-sensitive  glass 
electrode  of  the  devices  subject  to 
reclassification  responds  lineraly  to  the 
logarithm  of  the  COi  concentration. 
Hebrank  and  Mentelos  conducted  an  in 
vitro  linearity  test  for  the  Novametrix 
Medical  Systems  sensor  using  six 
different  COj  concentration  gases 
ranging  from  3  to  12  percent  COj  (Ref. 
13).  The  3  to  12  percent  COj 
concentrations  correspond  to  a  range  of 
PcCOi  levels  from  22.8  to  91.2  millimeters 
of  mercury  (mm  Hg).  The  range  of  22.8  to 
91.2  mm  Hg  overlaps  the  range  of  PcCOi 
values  normally  expected  in  the  clinical 
setting.  The  results  of  the  in  vitro  testing 
showed  a  maximum  nonlinearity  of  a 
mm  Hg  for  the  PcCOj  sensor.  Rafferty,  et 
al.,  also  using  a  Novametrix  Medical 
System  sensor  demonstrated  a  linear 
relationship  usmg  six  different 
concentrations  of  preanalyzed  CO2  (Ref. 
15).  Huch.  et  al.,  using  an  electrode  of 
their  own  design,  analyzed  six  different 
concentrations  of  preanalyzed  CO2  and 
found  a  linear  relationship  of  the 
electrode  output  in  millivolts  as  a 
function  of  log  PCOj  (Ref.  14).  Mindt,  et 
al.,  using  a  Hoffmann-La  Roche 


electrode,  reported  a  linear  relationship 
between  the  output  voltage  signal  and 
the  logarithm  of  the  CO2  concentration 
between  1  and  100  percent  COj  (Ref.  16). 
Parker,  et  al.,  using  an  electrode  of  their 
own  design,  demonstrated  a  linear 
relationship  for  nine  different 
concentrations  of  CO»  (Ref.  17). 

3.  Electrode  drift.  The  following  data 
demonstrate  that  the  electrode  of  the 
devices  to  be  reclassified  displayed 
minimal  drift  over  time.  Beran,  et  al., 
using  an  electrode  of  their  own  design, 
reported  an  in  vitro  electrode  drift  of 
less  than  2  mm  Hg  for  24  hours  at  37  °C 
(Ref.  18).  Brunstler,  et  al.,  using  a  Roche 
skin  surface  PCO2  monitor,  reported  an 
in  situ  electrode  drift  of  0.06  mm  Hg  per 
hour  at  41  *C  and  0.09  mm  Hg  per  hour 
at  44  °C  (Ref.  19).  Cohen,  et  al.,  using  a 
Radiometer  sensor,  reported  an  in  situ 
drift  of  less  than  1  mm  Hg  overf  an 
average  monitoring  period  of  4  hours  (44 
°C)  (Ref.  9).  Hebrank  and  Mentelos, 
using  a  Novametrix  Medical  Systems 
sensor,  reported  a  drift  for  an  unheati  i 
electrode  of  less  than  0.6  mm  Hg  per 
hour  over  a  5-hour  period  and  a  drift  of 
less  than  0.5  mm  Hg  per  hour  over  a  24- 
hour  period  (Ref.  13).  Severinghaus. 
using  an  electrode  of  his  own  design, 
reported  a  drift  of  less  than  1  mm  Hg  for 
4  days  in  5  percent  COj  to  95  percent 
COi  for  an  electrode  temperature  of  43 
°C  (Ref.  20).  Hansen  and  Tooley,  using  a 
sensor  of  their  own  design,  reported  a 
drift  of  less  than  1  mm  Hg  per  hour 
when  the  electrode  was  in  a  carbonated 
water  bath  at  37  'C  (Ref.  21). 

4.  Interference  due  to  anesthetic 
gases.  The  following  data  demonstrate 
that  the  electrode  of  the  devices  subject 
to  reclassification  is  not  influenced  by 
anesthetic  gases.  Hebrank  (Novametrix 
Medical  Systems  sensor),  Rafferty 
(Novametrix  Medical  Systems  sensor), 
and  Eberhard  (Hoffmann-La  Roche 
sensor)  have  shown  that  there  is  not  any 
measurable  interference  by  nitrous 
oxide,  halothane,  or  enflurane  on  PcCOj 
readings  (Ref.  13, 15,  and  22). 

B.  Clinical  Data 

The  clinical  studies  renewed  by  the 
panel  demonstrate  that  the  device  is 
safe  and  effective  for  use  in  monitoring 
relative  changes  in  the  cutaneous 
carbon  dioxide  tension  of 
hemodynamically  stable  patients.  A 
total  of  1,767  paired  measurements  from 
257  neonates.  99  paired  measurements 
from  18  children,  740  paired 
measurements  from  85  adults,  and  48 
paired  measurements  from  a  mixed 
population  of  22  patients  ranging  in  age 
from  1  day  to  84  years  at  7  different 
sensor  temperatures  has  been  reported 
and  demonstrates  the  utility  of  the 
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PcCOa  sensor  as  a  useful  trend  indicator 
of  PaCOi.  The  in  vitro  and  clinical 
studies  demonstrate  that  the  pH- 
ser  sitive  glass  electrpde.  whether 
supplied  by  various  manufacturers  or 
constructed  by  various  investigators, 
can  accurately  quantitate  the 
concentration  of  PcCOi.  Although  PcCOj 
values  are  consistently  higher  than 
PaCOj  values,  as  a  trend  monitor,  the 
pH-sensitive  glass  electrode  accurately 
reflects  changes  in  PaCOj  thus 
indicating  when  arterial  blood  gases 
need  to  be  drawn. 

Paired  measurements  indicates  that  a 
cutaneous  CO»  (PcCOj)  measurement 
was  taken  at  the  time  as  an  arterial 
blood  sample  was  collected.  The 
reference  to  correlation,  indicated  by  the 
.  correlation  coefficient  (r),  refers  to  a 
straight  line  regression  between  changes 
in  PcCO,  and  PaCO,.  The  value  r=1.0 
indicates  perfect  correlation,  whereas 
the  value  r=0.0  indicates  no  correlation 
(Ref.  30). 

Monaco  and  McQuitty  obtained  106 
paired  measurements  on  15  sick 
newborns  (Ref.  25).  They  reported  a 
correlation  coefficient  of  0.91  at  a  sensor 
temperature  of  44  °C.  The  PcCO,  was 
higher  than  the  PaCO,  in  all  paired 
measurements.  Despite  this  difference 
between  the  PaCO,  and  the  PcCO,,  the 
authors  found  the  monitoring  of  PcCO, 
very  useful  in  the  care  of  sick  newborns 
as  it  consistently  followed  changes  in 
the  neonates'  PaCO,.  The  authors 
reported  that  no  cutaneous  burns  were 
observed  but  areas  of  erythema 
(reddening  of  the  skin)  persisted  for 
several  hours  in  most  infants. 

In  an  additional  study,  Monaco,  et  al., 
reported  on  18  hemodynamically  stable 
pediatric  intensive  care  unit  patients 
(Ref.  26).  A  correlation  coefficient  of  0.84 
was  obtained  for  99  paired 
measurements  at  a  sensor  temperature 
of  44  °C.  The  PcCO,  was  always  grater 
than  the  PaCO,.  The  authors  noted  that 
this  was  due  to  a  number  of  cumulative 
effects:  (1)  the  heating  of  capillary  blood 
increases  the  PCO,  (anaerobic 
temperature  coefficient);  (2)  the  sensor 
measures  CO,  from  epidermaJ  cells 
which  have  a  higher  PCO,  than  arterial 
blood;  (3)  the  heated  CO,  sensor 
increases  cellular  metabolism  and  CO, 
production;  (4)  the  rising  limb  of  the 
dermal  capillary  parallels  the 
descending  venous  limb  which  sets  up  a 
counter  current  exchange  mechanism, 
i.e.,  a  diffusion  gradient  of  the  higher 
CO,  in  the  venous  limb  to  the  arterial 
limb,  resulting  in  the  highest  CO,  being 
at  the  tip  of  the  capillary  loop  beneath 
the  senson  and  (5)  the  skin  acts  to  cool 
the  tip  of  the  pH-sensitive  glass  within 
the  sensor  which  causes  an  apparent 


decrease  of  pH  and  an  increase  of  PCO,. 
The  authors  concluded  that  PcCO, 
provides  an  accurate  and  noninvasive 
method  to  trend  arterial  CO,  in 
hemodynamically  stable  pediatric 
patients. 

Other  authors  have  conducted  studies 
utilizing  PcCO,  monitors  (Refs.  2,  7,  9 
through  11, 16, 19,  through  21,  23  and  24, 
27  through  29,  31  and  33).  These  studies 
confirm  the  use  of  the  device  and 
showed  that  the  device  can  be  safe  and 
effective  when  used  as  a  trend  monitor 
as  an  adjunct  to  arterial  blood  gas 
sampling. 

A  number  of  these  studies  make 
reference  to  hemodynamically  stable 
patients  (Refs  2, 19,  25  and  26,  28,  31. 
and  33).  As  tissue  perfusion  decreases  in 
conditions  of  hemodynamic 
compromise,  tissue  CO,  accumulates. 
The  increased  tissue  CO,  diffuses  to  the 
skin  resulting  in  a  rise  in  PcCO, 
readings.  Arterial  blood  gases  will  not 
reflect  this  decrease  in  peripheral 
circulation,  resulting  in  PcCO,  reading 
that  do  not  trend  PaCO,  readings  (Ref  2). 
FDA  makes  note  of  this  fact  and  has 
incorporated  it  into  the  identificaiton  of 
the  device.  This  limitation  of  the  use  of 
the  device  may  be  controlled  by 
disclosures  in  labeling. 

VI.  FDA's  Tenatitive  Findings 

FDA  tentatively  agrees  with  the  Panel 
and  believes  that  the  cutaneous  carbon 
dioxide  (PcCO,)  monitor  and 
substantially  equivalent  (PcCO,) 
monitors  should  be  reclassified  from 
class  III  into  class  II  when  indicated  for 
use  in  monitoring  relative  changes  in  a 
iiemodynamically  stable  patient's 
cutaneous  carbon  dioxide  tension  as  an 
adjunctive  method  to  determine  arterial 
carbon  dioxide  tension.  Publicly 
available  valid  scientific  evidence 
shows  that  currently  marketed  devices 
are  safe  and  effective  for  their  intended 
use. 

Premarket  approval  of  the  cutaneous 
carbon  dioxide  (PcCO,)  monitor  is  not 
necessary  because  the  valid  scientific 
evidence  in  the  administrative  record 
shows  that  a  performance  standard  is 
sufficient  to  provide  reasonable 
assurance  of  liie  safety  and 
effectiveness  of  the  device.  Also,  FDA 
recognizes  that  the  general  controls 
provisions  of  the  act  apply  to  the  device. 

Of  particular  importance  to  assuring 
the  safe  and  effective  use  of  the  device 
is  the  premarket  notification  (21  CFR 
Part  807),  which  enables  FDA  to 
determine  substantial  equivalence  and 
the  comparable  safety  and  effectiveness 
between  marketed  devices  and  devices 
proposed  for  commerical  distribution. 
To  establish  that  a  new  PcCO,  monitor 
is  substantially  equivalent  to  a  marketed 


and  reclassified  PcCO,  monitor, 
manufacturers  will  be  required  to 
demonstrate  substantial  equivalence  by 
demonstrating,  among  other  things,  the 
principle  on  which  the  device  measures 
the  concentration  of  CO,:  the  accuracy, 
sensitivity,  specificity,  and  lack  of 
hysteresis  of  the  device;  the  devices 
electrode  response  time:  the  devices 
electrode  temperature  range;^nd  the 
safeguards  incorporated  into  the  device 
for  sensor  overheating  protection, 

FDA  believes  that  newly  marketed 
devices  of  the  same  generic  type  will  be 
safe  and  effective  through  application  of 
general  controls,  particularly  the  Good 
Manufacturing  Practices  (GMP)  and 
premarket  notification  provisions, 
pending  the  development  of  a 
performance  standard,  consistent  with 
FDA's  standards  development  priorities. 

FDA  notes  that,  while  there  is 
sufficient  information  to  write  a 
performance  standard  for  the  PcCOi 
monitor,  the  development  of  such  a 
standard  should  be  a  low  priority  at  this 
time  because  the  publicly  available 
valid  scientific  evidence  upon  which  the 
proposal  is  based  demonstrates  that  the 
proposed  reclassified  devices  are  safe 
and  effective  and  all  marketed  devices 
have  undergone  premarket  approval.  In 
addition,  this  device  is  intended  for  u'.e 
as  a  trend  monitor,  and  arterial  blood 
gas  sampling  and  measurement  by  ether 
means  is  required  to  confirm  patient 
status. 
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VIII.  Environmetnal  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IX.  Economic  Impact 

After  considering  the  economic 
consequences  of  approving  this 
reclassification.  FDA  certifies  that  this 
notice  requires  neither  a  regulatory 
impact  analysis,  as  specified  in 
E.xecutive  Order  12291,  nor  a  regulatory 
flexibility  analysis  as  defined  in  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  Reclassification  of  this  generic  type 


of  device  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  All 
manufacturers  of  cutaneous  carbon 
dioxide  (PcCOj)  monitors  would  be 
relieved  of  the  cost  of  complying  with 
the  premarket  approval  requirements  in 
section  515  of  the  act.  The  costs  of 
complying  with  any  performance 
standard  developed  as  a  result  of 
reclassification  into  class  II  would  have 
to  be  determined  at  the  time  the 
standard  is  developed.  The  magnitude  of 
the  economic  savings  as  a  result  of 
being  relieved  of  the  premarket  approval 
requirement  depends  on  the  extent  of 
premarket  approval  studies  applicants 
would  have  conducted  and  the  number 
of  future  manufacturers  satisfying  the 
same  requirements.  Neither  of  these 
parameters  can  be  reliably  calculated  to 
permit  quantification  of  the  economic 
savings. 

X.  Comments 

Interested  persons  may,  on  or  before 
September  23, 1988,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
notice.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  July  1. 1988. 
Frank  E,  Voung, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  88-16666  Filed  7-22-88;  2:26  pmj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

(FRL-OW-338d-5) 

Water  Quality  Standards  for  the 
Surface  Waters  of  the  State  of  Idaho 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  EPA  is  withdrawing  the 
remaining  portions  of  a  proposed  rule 
which  would  have  established  certain 
water  quality  standards  for  the  State  of 
Idaho.  The  Agency  is  withdrawing  its 
proposal  for  a  statewide  ammonia 
criterion  and  a  site-specific  ammonia 
criterion  applicable  to  lower  Indian 
Creek.  In  both  cases,  the  State  adopted 
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provisions  that  meet  the  requirements  of 
the  Clean  Water  Act,  thus  making  the 
EPA  proposal  unnecessary. 

DATE:  This  withdrawal  is  effective  July 

25. 1988. 

FOR  FURTHER  INFORMATK>N  CONTACT 

Fletcher  Shives,  United  States 
Environmental  Protection  Agency, 
Water  Management  Division,  1200  Sixth 
Avenue,  Seattle,  Washington  98101, 
(206-442-8293). 

SUPPLEMENTARY  INFORMATION:  On 
August  20, 1985  (50  FR  33672)  EPA 
proposed  water  quality  standards  for 
the  State  of  Idaho  relating  to:  (1)  A 
criterion  for  dissolved  oxygen  for  water 
discharged  from  dams,  (2)  a  statewide 
ammonia  criterion,  (3)  an  ammonia 
criterion  for  Indian  Creek,  and  (4) 
elimination  of  the  exemption  for  dams 
contained  in  the  State's  antidegradation 
policy. 

On  May  27. 1986,  EPA  approved 
changes  to  the  State's  standards  that 
enabled  the  Agency  to  withdraw  its 
proposals  with  regard  to  dissolved 
oxygen  and  antidegradation  with 
respect  to  dams.  Those  two  proposals 
were  then  withdrawn  on  July  14. 1986 
^        (51  FR  25372). 

i  On  June  3, 1987,  the  State  submitted 

additional  revisions  to  its  standards 
which  eliminated  the  site-specific 
.:       criterion  for  lower  Indian  Creek  and 
%.     revised  the  statewise  ammonia  criterion 
'      to  meet  EPA's  concerns.  These  revisions 
satisfy  the  requirements  of  the  Clean 
Water  Act  and  were  approved  by  EPA 
on  March  9, 1988. 

This  action  by  the  State  in  adopting 
approvable  standards  makes  it 
unnecessary  for  EPA  to  continue  with 
these  portions  of  the  proposed  rule.  All 
of  the  proposals  made  by  EPA  in  the 
August  20, 1985  notice  are  withdrawn. 

Date:  July  18. 1988. 
Lee  M.  Thomas. 
Administrator 

|FR  Doc.  88-16640  Filed  7-22-88;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[CC  Docket  No.  88-35;  RM-5555;  FCC  88- 
118] 

O 

Put>lic  Land  Mobile  Radio  Service 
(PLMRS);  Height  and  Power  Increases 

AGENCY:  Federal  Communications 
Commission  (FCC). 

ACTKMl:  Proposed  rule:  Extension  of 
reply  comment  period. 


summary:  In  response  to  motions  for 
extension  of  time  filed  by  the  National 
Association  of  Business  and  Educational 
Radio,  Inc.  (NABER)  and  by  CUE  Paging 
Corporation  (CUE),  the  Commission,  by 
its  Mobile  Services  Division,  is 
extending  the  reply  comment  period  for 
the  proposed  rule  in  this  proceeding 
concerning  height  and  power  ii\creases 
in  the  public  land  mobile  radio  service. 
DATE:  Replies  are  due  July  25, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  O'Connor,  Mobile  Services 
Division,  Common  Carrier  Bureau,  (202) 
653-5560. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  in  the 
Federal  Register  on  May  24, 198a  53  FR 
18586. 

Order 

Adopted  July  7. 1988. 
Released  July  11, 1988. 

By  the  Chief,  Mobile  Services  Division 

1.  On  July  6. 1988,  the  National 
Association  of  Business  and  Educational 
Radio.  Inc.  (NABER)  filed  a  "Motion  for 
Extension  of  Time"  in  the  captioned 
proceeding.  NABER  requests  a  sixty-day 
extension  up  to  and  including 
September  5, 1988,  in  which  to  file  reply 
comments.  On  July  7, 1988,  CUE  Paging 
Corporation  (CUE),  in  support  of 
NABER's  motion,  also  filed  a  request  for 
a  sixty-day  extension  until  September  5. 
1988.  Telocator  Network  of  America 
(Telocator),  on  July  7, 1988.  filed  an 
opposition  to  NABER's  motion.  The 
deadline  for  replies  in  this  proceeding  is 
July  8, 1988. 

2.  In  support  of  its  request,  NABER 
argues  that  an  extension  of  the  reply 
comment  deadline  will  enable  it  to 
prepare  a  full  and  complete  response  to 
the  comments  filed  by  Telocator. 
Specifically,  NABER  states  that 
Telocator's  comments  include  detailed 
technical  information  that  requires 
extensive  consideration  and  analysis. 
Similarly,  CUE  argues  that  Telocator's 
comments  include  a  detailed  technical 
proposal  requiring  careful  analysis,  and 
an  extension  will  enable  it  to  submit  a 
thorough  technical  analysis  in  its  reply 
comments. 

3.  In  its  opposition,  Telocator  argues 
that  NABER's  motion  should  be  denied 
because  it  is  both  untimely  and 
unjustified.  First,  Telocator  states  that 
NABER's  request  was  filed  only  two 
days  prior  to  the  July  8  reply  comment 
deadline,  and  thus  does  not  comply  with 
the  Commission  Rules,  which  require 
motions  for  extensions  of  time  to  be 
filed  at  least  seven  days  before  the  filing 
deadline.  According  to  Telocator, 


NABER  does  not  give  an  excuse  for  its 
failure  to  conform  with  the  seven-day 
requirement.  Moreover,  Telocator 
argues  that  NABER  has  not  provided  a 
credible  showing  to  justify  a  sixty-day 
extension,  and  that  the  long  extension 
requested  indicates  NABER's  desire  to 
delay  the  resolution  of  this  proceeding. 

4.  NABER  and  CUE  have  failed  to 
demonstrate  good  cause  to  warrant  a 
grant  of  a  sixty-day  extension  of  time  in 
which  to  file  replies.  Furthermore,  we 
agree  with  Telocator  that  NABER's 
motion  was  untimely  filed,  and  that  no 
reason  for  this  non-compliance  was 
given.  See  §  1.46(b)  of  the  Commission's 
Rules.  However,  in  the  interest  of 
encouraging  a  complete  record  in  this 
proceeding,  we  will  grant  an  extension 
until  July  25, 1988. 

5.  Accordingly.  NABER's  and  CUE's 
requests  for  an  extension  to  file  replies 
in  the  captioned  proceeding  are  granted 
to  the  extent  indicated  herein,  and 
Telocator's  opposition  is  denied  to  the 
extent  indicated  herein.  Effective  on  the 
release  of  this  Order,  the  reply  comment 
date  in  CC  Docket  No.  88-135  is 
extended  from  July  8, 1988  to  and 
including  July  25. 1988. 

Federal  Conununications  Commission. 

Kevin ).  Kelley. 

Chief.  Mobile  Services  Division.  Common 

Carrier  Bureau. 

[FR  Doc.  88-16656  Filed  7-22-88:  8:45  am| 
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47  CFR  Part  80 

[PR  Docket  No.  88-350,  FCC  88-214) 

Amendment  of  ttie  Maritime  Services 
Rules  To  Permit  Noncommercial 
Communications  on  VHF  Channels  79 
and  80 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  The  proposed  rules  would 
relieve  congestion  on  VHF  maritime 
frequencies  now  assigned  for 
noncommercial  use  by  permitting 
noncommercial  vessels  to  share  the  use 
of  channels  79  and  80  with  commercial 
vessels. 

DATES:  Comments  must  be  received  on 
or  before  September  1, 1988,  and  reply 
comments  must  be  received  on  or  before 
September  16, 1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  For 
information  contact:  Robert  P.  De Young, 
Private  Radio  Bureau,  Washington.  DC 
20554,  (202)  632-7175. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  [NPRM]  adopted 
June  27, 1988  and  released  July  11. 1988. 

1.  The  full  text  of  this  Commission 
document  and  the  amended  rules  are 
available  for  inspection  and  copying 
during  normal  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
the  NPRM  and  the  proposed 
amendments  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Street  NW.. 
Suite  140.  Washington.  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

2.  These  proposed  rule  amendments 
are  in  response  to  a  request  from  t^ie 
Michigan  Steelhead  and  Salmon 
Fisherman's  Associalioa  to  provide 
additional  VHF  frequencies  for  use  by 
noncommercial  or  recreational  vessels 
on  the  Great  Lakes.  It  appears,  however, 
that  the  congestion  on  VHF  j 
noncommercial  chaimels  is  nationwide. 

3.  The  Notice  proposes  to  relieve 
congestion  of  VHF  frequencies  currently 
assigned  for  use  by  noncommercial  or 
recreational  vessels.  Congestion  on 
those  frequencies  would  be  alleviated 
by  permitting  noncommercial  vessels  to 
share  use  of  VHF  channels  79  and  80 
with  commercial  vessels.  The  time  of 
week,  seasonal  or  other  factors  should 
permit  this  sharing  to  work  well  but  the 
Notice  invites  comments  on  methods  to 
lessen  any  adverse  effects. 

4.  In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354,  5  U.S.C.  605(b)),  the 
Commission  certifies  that  these  rules 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rule  allows  noncommercial 
vessels  to  use  these  frequencies 
voluntarily.  The  effect  on  existing  users 
would  not  be  substantial  because  the 
frequencies  are  already  assigned  on  a 
shared  basis  for  commercial 
communications  and  the  peak  usage 
times  do  not  appear  to  overlap. 

5.  The  rule  amendments  proposed 
herein  have  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  burden  hours  imposed  on 
the  public. 

6.  The  authority  for  this  action  is 
contained  in  47  U.S.C.  154(i)  and  303  (1) 
and  (r).  Pursuant  to  applicable 
procedures  set  forth  in  §§  1.415  and 
1.419  of  the  Commission's  Rules  (47  CFR 


1.415  and  1  419)  interested  parties  may 
file  comments  on  or  before  September  1, 
1988,  and  reply  comments  on  or  before 
September  16, 1988.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding.  To  file  formally 
in  this  proceeding,  participants  must  file 
an  original  and  five  copies  of  all 
conmients,  reply  comments  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  and  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street  NW.,  Washington,  DC 
20554. 

7.  A  copy  of  this  Notice  will  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  80 

Maritime  radio  services. 

Rule  Changes 

Part  80  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4.  308  48  Stat.  1066.  as 
amended.  47  U.S.C.  154.  303.  unless  otherwise 
noted.  Interpret  or  apply  48  Stat.  1064-ltJ68. 
1061-1105.  as  amended;  47  U.S.C.  151-155. 
301-609:  UST  34!iO.  3  UST  4626. 12  UST  2377, 
unless  otherwise  noted. 

2.  In  S  80.373,  entries  79  and  80  are 
added  to  the  end  of  the  entries  under 
Noncommercial  in  the  table  in 
paragraph  (f)  the  preceding  entries  are 
republished. 

§  80.373    Private  communications 
frequencies. 

•         *         •         •         « 

(fl*  *   • 


Noncommercial 

68 

156.425 
156.450 
156.475 
156.575 
156.625 
156.925 
156.975 
157.025 

156.425 
156.450 
156  475 
156.575 

09 

69 - 

71 

72 

Intership  only 

78 

156.925 
156.975 
157.025 

79 

80 

Federal  Communications  Commission. 

H.  Walker  Feaster  in. 

Acting  Secretary. 

|FR  Doc.  88-16183  Filed  7-22-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  Speckled  Pocketbook 
Mussel  (Lampsilis  Streckeri) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  th§  speckled  pocketbook 
[Lampsilis  streckeri)  to  be  an 
endangered  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  This  freshwater  mussel  is 
restricted  to  the  Middle  Fork  Little  Red 
River  with  a  range  of  not  more  than  6 
river  miles  in  Van  Buren  and  Stone 
Counties,  Arkansas.  The  speckled 
pocketbook  has  been  impacted  by 
reservoir  construction,  water  pollution, 
and  channel  modification.  This 
proposal,  if  made  final,  would 
implement  the  protection  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  for  this  freshwater  mollusk. 
The  Service  seeks  relevant  data  and 
comments  from  the  public. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
23, 1988.  Public  hearing  requests  must  be 
received  by  September  8, 1988. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  (ackson,  Mississippi  Field  Office. 
U.S.  Fish  and  Wildlife  Service,  Jackson 
Mall  Office  Center,  Suite  316.  300 
Woodrow  Wilson  Avenue.  Jackson, 
Mississippi  39213.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

James  H.  Stewart  at  the  above  address 
(601/965-4900  or  FTS  490-4900). 
supplementary  information: 

Background 

The  speckled  pocketbook  [Lampsilis 
streckeri]  was  described  by  Frierson  in 
1927  with  the  type  locality  given  as  an 
unspecified  site  on  the  Little  Red  River, 
Arkansas.  The  mussel  has  been  reported 
from  Onion  Creek,  Travis  County,  and 
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Salado  Creek,  Bell  County,  Texas:  from 
the  Arkansas  River  drainage,  and  from 
Archey  Fork  of  the  Little  Red  River,  Van 
Buren  County.  Arkansas  {Clarke'l987). 
The  speckled  pocketbook  was  collected 
from  the  South  Fork  of  the  Little  Red 
River  near  Clinton.  Arkansas  in  1984 
and  1965  (John  Harris,  per.  comm.).  Dr. 
Arthur  Clarke  collected  the  speckled 
pocketbook  from  the  Middle  Fork  of  the 
Little  Red  River  in  1986. 

The  record  of  Z,.  streckeri  from  the 
Arkansas  River  drainage,  reported  as 
Actinonaias  streckeri,  was  determined 
by  Johnson  (1980)  to  be  the  result  of 
niisidentification  with  the  specimens 
actually  being  A.  rafinesqueana.  The 
Texas  record  of  i.  s^recAe/-/ either 
cannot  be  confirmed  or  are 
misidentificalion  of  Z,.  bracteata  (Clark 
1987).  The  Texas  streams  are  low- 
gradient  and  do  not  provide  the  required 
habitat.  Numerous  recent  collections  in 
these  streams  have  contained  L. 
bracteata  but  not  L  streckeri.  The  only 
confirmed  sites  are  in  the  watershed  of 
the  Little  Red  River. 

The  speckled  pocketbook  is  a  thin 
mussel  about  80  mm  long.  The  shells  are 
ellipitical.  dark  yellow  or  brown  with 
chevron-like  spots,  and  rays  that  are 
chain-like  (Frierson  1927).  The  shells 
exhibit  sexual  dimorphism  with  the 
females  becoming  broader  and  more 
evenly  rounded  posteriorly.  It  can  be 
confused  with  species  of  similar  shell 
morphology  unless  an  individual  is 
knowledgeable  of  mussels  and  is  very 
observant. 

Villosa  vibex  occurs  in  streams  to  the 
south  and  east  of  the  State  of  Arkansas, 
and  is  very  similar  to  L.  streckeri  based 
upon  only  shell  morphology.  However, 
characters  of  the  mantle  flap  differ. 
Members  of  the  genus  Larnpsilis  have  a 
very  distinctive  mantle  flap  in  the  soft 
parts.  In  Larnpsilis  streckeri,  the  mantle 
flap  resembles  a  small  minnow  with  a 
small  pigment  ppot  and  about  5 
triangular  processes  providing  a  flaring 
appearance.  This  unique  mantle  is 
apparently  used  to  entice  fish  close 
enough  for  the  mussel's  larvae  or 
glochldia  to  attach. 

Other  similar  species  are  L.  reeveiana, 
I.,  radiata  siliquoidea,  and  L.  bracteata. 
In  all  three  of  these  similar  species,  the 
shell  lacks  the  chevron-like  spots  and 
•  the  rays  are  continuous  rather  than 
ribbon-like.  Larnpsilis  bracteata  is  only 
reported  from  Texas.  In  L.  r.  siliquoidea. 
the  rays  are  limited  to  the  posterior 
slope  of  the  shell  or  become  faded 
before  reaching  the  ventral  margin 
(Burch  1975).  Larnpsilis  reeveiana 
further  differs  by  having  a  large  pigment 
spot  and  up  to  twice  the  triangular 
processes  on  the  mantle  flap  (Clarke 
1987). 


The  current  known  range  of  L. 
streckeri  is  limited  to  about  6  miles  of 
the  Middle  Fork  of  the  Little  Red  River 
in  Stone  and  Van  Buren  Counties. 
Arkansas.  Adjacent  land  in  this  area  is 
privately  owned.  The  species  is  found  in 
course  to  muddy  sand  in  depths  up  to  0.4 
meters  (1.3  feet)  with  a  constant  flow  of 
water.  This  constant  flow  of  water 
suggests  a  requirement  for  well 
oxygenated  conditions  and  supports 
Clarke's  (1987)  conclusion  that  it  cannot 
survive  In  pool  conditions.  Within  the 
Middle  Fork,  the  known  range  is 
between  the  confluences  of  Meadow 
Creek  upstream  and  Tick  Creek 
downstream.  Above  Meadow  Creek,  the 
Middle  Fork  is  reduced  to  intermittent 
flows  during  dry  periods.  From  the 
confluence  of  Tick  Creek  downstream  to 
the  influence  of  Greers  Ferry  Reservoir, 
the  habitat  appears  suitable  for  L. 
streckeri  but  is  devoid  of  live  mussels. 
The  species  has  apparently  been 
extirpated  from  the  remainder  of  the 
Little  Red  River  system.  The 
impoundment  of  Greers  Ferry  Reservoir 
and  the  resulting  cold  (hypolimnetic) 
discharges  altered  virtually  all  of  the 
mainstem.  Channel  modifications  in 
Archey  and  South  Forks  have  modified 
much  of  the  habitat  and  likely  caused 
increased  water  velocities  that  altered 
the  remaining  habitat  in  these  streams. 

The  species  is  listed  as  a  candidate 
(Category  2)  in  the  Notice  of  Review 
published  on  May  22. 1984.  in  the 
Federal  Register  "(49  FR  21664). 
Category-2  species  are  those  taxa  for 
which  the  Service  needs  additional 
information  before  proposing  to  list  the 
species. 

Summary  of  Factors  Affectiog  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4[a)(l)/'These  factors  and  their 
application  to  the  speckled  pocketbook 
[Lawpsilis  streckeri)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  speckled 
pocketbook  once  occurred  in  the  Little 
Red  River  and  three  tributaries.  Archey. 
South  and  Middle  Forks.  The  scarcity  of 
collecting  records  prevents  the 
delineation  of  the  historic  range  within 
or  beyond  this  system.  From  what  we 
know  of  the  mussel's  preferred  habitat 
and  of  the  Little  Red  River,  the  speckled 


pocketbook  very  likely  occurred  in  the 
stretch  of  the  river  now  impounded  by    _ 
Greers  Ferry  Reservoir,  and  in  the 
downstream  area  now  altered  by  the 
reservoir's  cold  (hypolimnetic) 
discharges.  The  lentic  conditions 
imposed  by  the  reservoir  and  the 
hypolimnetic  discharges  undoubtedly 
eliminated  any  speckled  pocketbook 
population  in  this  stretch  of  river. 
Archey  and  South  Forks  have  been 
modified  for  flood  control.  The 
modification  of  these  channels  are  the 
likely  cause  of  the  species'  apparent 
disappearance  from  these  tributaries. 
The  small  population  of  speckled 
pocketbooks  in  the  South  Fork,  below 
the  confluence  with  Archey  Fork, 
apparently  has  been  extirpated  by 
fioods  scouring  the  mussel's  habitat 
(Clarke  1987).  This  scouring  Hkely 
results  from  increased  water  velocity 
due  to  channel  modification  upstream. 
The  only  remaining  population  of  the 
speckled  pocketbook  is  in  the  Middle 
Fork  Little  Red  River,  Van  Buren  and 
Stone  Counties,  Arkansas  (Clarke  1987). 
Threats  to  the  Middle  Fork  population 
appear  to  be  some  unidentified  and 
intermittent  water  pollution  from  the 
vicinity  of  Tick  Creek's  confluence.  The 
presence  of  mussel  shells  in  the  Middle 
Fork  downstream  of  Tick  Creek  and  the 
lack  of  live  mussels  of  any  species 
indicates  a  pollution  event  that 
eliminated  all  mussel  fauna  in  this 
stretch.  This  river  reach  down  to  the 
influence  of  Greers  Ferry  Reservoir  still 
provides  suitable  habitat  for  the 
speckled  pocketbook,  and  the  species 
could  probably  be  reestablished  if  high 
water  quality  is  maintained. 

B.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purpcses.  The  only  known  population  is 
restricted  to  a  short  reach  of  one  river 
and  consists  of  only  a  few  hundred 
individuals  (Clarke  1987).  Any  collection 
tjf  live  individuals  from  this  area  would 
further  reduce  a  population  that  is 
alreaHy  limited  and  possibly  declining. 
This  species  has  not  been  known  to 
have  been  subjected  to  any  previous 
coniinercial  purpose. 

C.  Disease  and predation.  Disease  is 
not  an  apparent  threat.  The  preferred 
habitat  is  in  shallow  water  and  this 
makes  the  species  more  vulnerable  to 
predation  by  raccoons  and  muskrats. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  species  is 
not  piotected  by  any  existing  Federal  or 
State  regulation.  Arkansas  requires  a 
scientific  collecting  permit  for  anyone  to 
collect  any  species  of  mollusc.  This 
permit  requirement  is  very  difficult  to 
enforce  and  generally  receives  a  low 


27886 


Federal  Register  /  Vol.  53.  No.  142  /  Monday.  July  25.  1988  /  Proposed  Rules 


priority  from  law  enforcement 
personnel. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
fish  host  for  the  juvenile  stage  of  the 
speckled  pocketbook  is  unknown; 
therefore,  impacts  on  this  aspect  of  the 
mussel's  life  cycle  cannot  be  evaluated. 
The  Middle  Fork  population  range  is 
limited  upstream  by  low  or  non-existent 
water  flows  during  the  dry  months  of  the 
year.  Much  of  Archey  and  South  Forks 
have  intermittent  water  flows  during  dry 
seasons,  which  may  be  partially  due  to 
flood  control  work  discussed  under 
Factor  A.  The  population  is  so  limited 
that  isolated  gene  pools  that  are 
vulnerable  to  loss  of  genetic  variability 
are  a  distinct  possibility.  This  mussel 
depends  upon  water  currents  to 
transport  gametes  from  one  individual  to 
another.  The  reduced  density  of  the 
population  decreases  the  likelihood  of 
successful  reproduction. 

The  Service  has  carefully  assessed  the 
best  scientiHc  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  speckled 
pocketbook  as  endangered.  Fjidangered 
status  is  proposed  because  of  the  very 
limited  range  in  one  stream,  small 
population  size  and  vulnerability  to  a 
single  catastrophic  event.  Threatened 
status  is  not  appropriate  because  the 
species  is  restricted  to  a  short  stretch  of 
a  single  river.  Critical  habitat  is  not 
proposed  for  this  species  for  reasons 
given  in  the  next  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time  owing  to  lack  of  benefit  from  such 
designation.  No  additional  benefits 
would  accrue  from  a  critical  habitat 
designation  that  do  not  already  accrue 
from  the  listing.  Precise  locality  data  are 
available  to  appropriate  agencies 
through  the  Service  office  described  in 
the  ADDRESSES  section.  All  involved 
parties  and  land  owners  will  be  notified 
of  the  location  and  importance  of 
protecting  this  species'  habitat. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition. 


recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  hkely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
'  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

Federal  involvement  is  expected  to 
include  U.S.  Army  Corps  of  Engineers 
channel  maintenance  activities  and 
Environmental  Protection  Agency 
pollution  control  and  pesticide  use 
programs.  The  Corps  of  Engineers 
conducts  channel  maintenance  for  fiood 
control  on  Archey  and  South  Forks,  both 
of  which  could  be  important  to  the 
survival  and  recovery  of  this  species. 
The  Environmental  Protection  Agency 
would  be  involved  with  efforts  to 
prevent  water  quality  degradation  and 
to  approve  the  use  of  pesticides  within 
the  known  range  of  this  species. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  scries 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 


listed  species.  It  also  is  illegal  to 
possess,  sell,  deliverj',  carry,  transport, 
or  ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions 
would  apply  to  agents  of  the  Service  and 
State  conservation  agencies. 

Permits  may  be  issued  to  carrj-  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available.  Since  this  mussel  is  not 
known  to  be  involved  in  any  commercial 
activity,  no  requests  for  relief  under 
such  a  permit  are  expected. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  to  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
addition  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  Endangered  Species  Field 
Supervisor  (see  ADDRESSES  section). 
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National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 
PART  17— [AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 


I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884;  Pub. 
L.  94-359.  90  Stat.  911;  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L.  96-159.  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.):  Pub. 
L.  99-625, 100  Stat.  3500  (1986),  unless 
otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "CLAMS",  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§17.11    Endangered  and  threatened 
wildlife. 


(h) 


opcCwS 


Common  name 


Scientific  name 


Historic  range 


Vertetwale 
population  nvitti 
endangered  of 

ttireatened 


Status 


Wtien 
listed 


Critical 
habitat 


Special 

rules 


CLAMS 

•  •  • 

Pockettxxjk,  speckled Lampsilis  streckeri . 


U.S.A.(AR) NA 


NA 


NA 


Dated:  June  27, 1988. 
Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  88-16604  Filed  7-22-88;  8:45  amj 
BtLUNG  CODE  431fr-SS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  611 
IDocket  No.  71143-7243] 

Foreign  Fishing;  Minimum  Health  and 
Safety  Standards  ■ 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
establish  minimum  health  and  safety 
standards  aboard  foreign  fishing  vessels 
to  which  United  States  observers  are 
deployed.  The  Secretary  of  Commerce  is 
required  by  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  to  prescribe,  by 
regulation,  minimum  health  and  safety 
standards  that  must  be  maintained 
aboard  each  foreign  fishing  vessel  to 


which  a  United  States  observer  is 
deployed.  These  health  and  safety 
standards  apply  to  the  facilities  for  the 
quartering  of  observers  and  the  carrying 
out  of  observer  functions. 
date:  Comments  on  the  proposed  rule 
must  be  submitted  on  or  before 
September  8, 1988. 
address:  Send  comments  to  Special 
Agetit  Gary  A.  Wood,  National  Marine 
Fisheries  Service,  F/EN13,  Washington, 
D.C.  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  A.  Wood,  202-673-5299. 
SUPPLEMENTARY  INFORMATION:  Section 
201(i)  of  the  Magnuson  Act  requires  that 
a  United  States  observer  be  stationed 
aboard  each  foreign  fishing  vessel  while 
it  is  engaged  in  fishing  in  the  exclusive 
economic  zone.  Section  201(i)(l)(B) 
requires  that  the  Secretary  of  Commerce 
(Secretary)  establish,  by  regulation, 
minimum  health  and  safety  standards 
with  respect  to  the  facilities  provided 
aboard  the  vessel  for  the  quartering  of 
observers  and  carrying  out  of  observer 
functions. 

Prior  to  the  amendment  that  requires 
publication  of  health  and  safety 
standards,  section  201(i)(2)(B)(ii)  of  the 
Magnuson  Act  (now  superseded) 
provided  that  foreign  fishing  vessels 
could  be  exempted  from  observer 


coverage  if  the  facilities  aboard  were 
such  that  the  health  or  safety  of  the 
observer  would  be  jeopardized. 
However,  a  vessel  exempted  from 
observer  coverage  because  of 
substandard  health  or  safety  conditions 
could  continue  to  fish.  The  alternatives 
than  were  to  deploy  observers  to  vessels 
where  their  health  or  safety  might  be 
jeopardized,  or  allow  a  vessel  to  fish 
without  observers  coverage.  Neither 
alternative  was  considered  tenable, 
since  one  subjected  observers  to  undue 
risks,  while  the  other  eliminated  any 
reliable  means  available  to  NOAA  to 
collect  necessary  management, 
compliance  and  scientific  data  from  the 
exempted  vessels.  By  amending  section 
201(i)  of  the  Magnuson  Act  to  delete  the 
exemption  provision,  observer  coverage 
can  be  withheld  from  vessels  which  fail 
to  meet  minimum  health  or  safety 
standards,  and  fishing  activity  can  be 
prohibited  by  such  vessels  because  no 
observer  is  aboard. 

The  proposed  rule  requires  that 
foreign  fishing  vessels  to  which 
observers  are  deployed  maintain 
working  radar  and  required  navigation 
lights,  station  qualified  personnel  on  the 
bridge  while  the  vessel  is  underway, 
have  readily  available  and  in  good 
repair  sufficient  lifeboats  and  lifejackets 
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to  accommodate  all  persons  aboard  in 
the  event  of  an  emergency,  have  aboard 
and  in  good  repair  ring  life  buoys  with 
water  lights,  have  aboard  appropriate 
distress  and  other  signaling  devices,  and 
maintain  aboard  the  vessel  clean  and 
sanitary  conditions  in  living,  food 
service  and  work  spaces.  The  cost 
incurred  by  the  owners  and  operators  of 
foreign  fishing  vessels  to  meet  the  health 
and  safety  standards  established  by 
these  regulations  is  deemed  to  be 
minimal,  and  should  not  prohibit  access 
to  U.S.-managed  fisheries  by  otherwise 
eligible  vessels. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

The  NOAA  Administrator  determined 
that  this  proposed  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
because  it  will  not  result  in  (1)  a  major 
increase  in  costs  or  prices  to  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies,  or  ^ 

geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  because  it  applies  only 
to  the  owners  or  operators  of  foreign 
fishing  vessels.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  611 

Fish,  Fisheries,  Foreign  relations. 


Dated:  July  18.  1988. 
James  W.  Brennan, 

A  ssistant  A  dministrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  611  is  proposed  to  be 
amended  as  follows: 

PART  61 1— [AMENDED] 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq..  16  U.S.C. 
1971  et  seq..  and  16  U.S.C.  1361  et  seq. 

2.  Section  611.8  is  amended  by 
redesignating  paragraphs  (d)  through  (j] 
as  paragraphs  (e)  through  (k),  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§611.8    Observers. 

***** 

(d)  Health  and  safety  standards.  All 
foreign  fishing  vessels  to  which  an 
observer  is  deployed  must  maintain,  at 
all  times  that  the  vessel  is  in  the  EEZ  of 
the  United  States,  the  following: 

(1)  At  least  one  working  radar: 

(2)  Functioning  navigation  lights  as 
required  by  international  law; 

(3)  A  watch  on  the  bridge  by 
appropriately  trained  and  experienced 
personnel  while  the  vessel  is  underway; 

(4)  Lifeboats  and/or  inflatable  life 
rafts  with  a  total  carrying  capacity  equal 
to  or  greater  than  the  number  of  people 
aboard  the  vessel.  Lifeboats  and 
inflatable  life  rafts  must  be  maintained 
in  good  working  order  and  be  readily 
available: 

(5)  Ufe  jackets  equal  or  greater  in 
number  to  the  total  number  of  persons 
aboard  the  vessel.  Life  jackets  must  be 
stowed  in  readily  accessible  and  plainly 
marked  positions  throughout  the  vessel, 
and  maintained  in  a  state  of  good  repair 

(6)  Ring  life  buoys,  equipped  with 
automatic  water  lights,  positioned  at 
intervals  of  25  feet  along  the  length  of 
the  vessel.  Ring  life  buoys  must  be  30 


inches  in  diameter,  maintained  in  a  state 
of  good  repair  and  secured  in  such  a 
way  that  they  can  be  easily  cast  loose  in 
the  event  of  an  emergency; 

(7)  At  least  one  VHF-FM  radio  with  a 
functioning  channel  16  (156.8  MH,}, 
International  Distress,  Safety  and 
Calling  Frequency,  and  one  functioning 
AM  radio  (SSB-Single  Side  Band) 
capable  of  operating  at  2182  KH,.  Radios 
will  be  maintained  in  a  radio  room, 
chartroom  or  other  suitable  location: 

(8)  At  least  one  Emergency  Position 
Indicating  Radio  beacon  (EPIRB), 
stowed  in  a  location  so  as  to  make  it 
readily  available  in  the  event  of  an 
emergency; 

(9)  At  least  6  hand-held  rocket-    '< 
propelled,  parachute,  red-flare  distress 
signals,  and  3  orange-smoke  distress 
signals  stowed  in  the  pilothouse  or 
navigation  bridge  in  portable  watertight 
containers. 

(10)  All  lights,  shapes,  whistles, 
foghorns,  fog  bells  and  gongs  required 
by  and  maintained  in  accordance  with 
the  International  Regulations  for 
Preventing  Collisions  at  Sea. 

(11)  Clean  and  sanitary  conditions  in 
all  living  spaces,  food  service  and 
preparation  areas  and  work  spaces 
aboard  the  vessel. 

***** 

3.  In  §  611.8,  newly  redesignated 
paragraph  (f)  is  amended  by  changing 
the  reference  "(h)"  to  read  "(i)";  newly 
redesignated  paragraph  (h)(1)  is 
amended  by  changing  the  reference 
"(g)(4)"  to  read  "(h)(4)";  newly 
redesignated  paragraph  (h)(2)(ii)  is 
amended  by  changing  the  reference 
"(i)(2)"  to  read  "(j)(2)"  and  newly 
redesignated  paragraph  (k)(l)(i)  is 
amended  by  changing  the  reference 
"(g)(2)"  to  read  "(h)(2)". 
(FR  Doc.  88-16462  Filed  7-22-88;  8:45  am) 
BILUNO  CODE  3510-22-M 
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This   section   ot   the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulir^gs,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

{Docket  No.  88-087] 

Availability  of  Environmental 
Asaessment  and  Finding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  Permit  to  Field  Test  Genetically 
Engineered  Disease-Resistant 
TolMCco  Plants,  Agrigenetlcs 
Advanced  Science  Co. 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 

summary:  This  document  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  issuance  of  a 
permit  to  the  Agrigenetics  Advanced 
Science  Company  to  allow  the  field 
testing  in  the  State  of  Wisconsin  of 
genetically  engineered  tobacco  plants, 
designed  to  be  resistant  to  alfalfa 
,       mosaic  virus.  The  assessment  provides  a 
basis  for  the  conclusion  that  the  field 
testing  pf  these  genetically  engineered 
tobacco  plants  does  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  also  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment.  Based  upon  this  finding  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  the  Biotechnology  and 
Environemental  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  406,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 


FOR  FURTHER  INFORMATION  CONTACT:       . 

Dr.  Quentin  B.  Kubicek.  Staff 
Biotechnologist.  Biological  Assessment 
and  Support  Staff.  Biotechnology  Permit 
Unit,  Animal  and  Plant  Health 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Room  813,  Federal  Building, 
6505  Belcrest  Road.  Hyattesville.  MD 
20782,  (301)  436-^281.  For  copies  of  the 
environmental  assessment  call  Ms. 
Mary  Petrie  at  Area  Code  (301)  436- 
7750,  or  write  her  at  this  same  address. 
The  environmental  assessment  should 
be  requested  under  accession  number 
88-028-01. 
SUPPLEMENTARY  INFORMATION: 

Background: 

On  June  16. 1987,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  final  rule  in  the  Federal 
Register  (52  FR  22892-22915)  which 
established  a  new  Part  340  in  Title  7  of 
the  Code  of  Federal  Regulations  (7  CFR 
340)  entitled,  "Introduction  of  Organisms 
and  Products  Altered  or  Produced 
Through  Genetic  Engineering  Which  Are 
Plant  Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests"  (hereinafter 
"the  rule").  The  rule  regulates  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  which  are  plant 
pests  or  which  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  The 
rule  sets  forth  procedures  for  obtaining  a 
permit  for  the  release  into  the 
environment  of  a  regulated  article  and 
for  obtaining  limited  permits  for  the 
importation  or  interstate  movement  of  a 
regulated  article.  A  permit  must  be 
obtained  before  a  regulated  article  can 
be  introduced  in  the  United  States. 

APHIS  has  stated  that  it  would 
prepare  environmental  assessments  and, 
where  necessary,  environmental  impact 
statements  prior  to  issuing  a  permit  for 
the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

The  Agrigenetics  Advanced  Science 
Company  of  Madison,  Wisconsin, 
(Agrigenetics)  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment  of  genetically 
engineered  tobacco  plants  that  are 
designed  to  be  resistant  to  alfalfa 
mosaic  virus  (AMV).  In  the  course  of 
reviewing  the  permit  application,  APHIS 
assessed  the  impact  to  the  environment 
of  releasing  the  tobacco  plants  under  the 
conditions  described  in  the  Agrigenetics 


application.  APHIS  concluded  that  the 
field  testing  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  also  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  which 
are  based  on  data  submitted  by 
Agrigenetics,  as  well  as  a  review  of 
other  relevant  literature,  provide  the 
public  with  documentation  of  APHIS' 
review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
envirorimental  assessment. 

1.  A  gene  encoding  the  AMV  coat 
(capsid)  protein  has  been  inserted  into  a 
tobacco  chromosome.  In  nature,  the 
genetic  material  contained  in  a  plant 
chromosome  can  only  be  transferred  to 
another  sexually  compatible  plant  via 
cross-pollination.  In  this  field  test,  the 
inserted  gene  would  not  spread  to  any 
other  plant  by  cross-pollination,  because 
the  flowering  parts  of  each  plant  will  be 
cut  off. 

2.  AMV  is  a  plant  pathogen;  however, 
neither  the  AMV  coat  (capsid)  protein 
gene  itself,  nor  the  derived  gene  product 
confer  on  tobacco  any  plant  pathogenic 
characteristic. 

3  The  plasmid  vector  used  to  transfer 
the  AMV  coat  (capsid)  protein  gene  info 
a  tobacco  chromosome  has  been 
evaluated  for  its  use  in  this  experiment. 
The  plasmid  vector,  although  derived 
from  an  original  wild-type  Ti  plasmid 
with  known  plant  pathogenic  potential, 
has  been  disarmed;  that  is, 
phytohormone  genes  which  are 
necessary  to  confer  plant  pathogenic 
traits  have  been  removed  from  the 
plasmid  vector.  The  plasmid  vector  has 
been  tested  and  shown  to  be  not 
pathogenic  to  any  susceptible  plant. 

4.  The  vector  agent,  the 
phytopathogenic  bacterium  that  was 
used  to  deliver  the  plasmid  vector 
encoding  the  AMV  coat  (capsid)  protein 
gene  into  a  tobacco  plant  cell,  has  been 
demonstrated  by  in  virtro  and  Jn  vivo 
assays  to  be  eliminated  and  no  longer 
associated  with  any  transformed 
tobacco  plant  or  seed. 

5.  Horizontal  movement  by  infectious 
transfer  or  transposition  of  any  of  the 
introduced  genes  or  DNA  sequences  to 
another  organism  is  not  known  to  be 
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possible.  The  plasmid  vector  acts  by 
delivering  the  gene  to  the  tobacco 
genome  where  it  is  stably  inserted  into 
the  tobacco  chromosomal  DNA.  The 
plasmid  vector  cannot  replicate 
independently  of  its  vector  agent  and 
does  not  survive  alone  in  any  plant.  No 
mechanism  of  horizontal  movement  is 
known  to  exist  in  nature  to  move  an 
inserted  gene  from  a  chromosome  of  a 
transformed  plant  to  any  other 
organism. 

6.  The  size  of  the  field  test  plot  will  be 
approximately  0.1  acre  and  will  be 
located  on  a  private  farm  away  from 
any  major  road  or  town. 

The  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.);  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  SfEPA  (Title 
40,  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508;  (3)  USDA  Regulations 
Implementing  NEPA  (7  CFR  Part  lb): 
and  (4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384  and  44  fR 
51272-51274). 

Done  fit  Washington.  DC,  this  20th  day  of  July 

1988. 

Larry  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  88-16678  Filed  7-22-88;  8:4.5  am] 

FilLUNG  CODE  3410-34-M 


[Docket  No.  M-106] 

Availability  of  Environmental 
Assessment  arid  Finding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  Permit  to  Field  Test  Genetically 
Engineered  Herbicide  Tolerant  Tomato 
Plants 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  document  provides 
notice  that  an  environmental 
assessment  and  fmding  of  no  significant 
impact  have  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  issuance  of  a 
permit  to  the  E.  I.  Du  Pont  de  Nemours  & 
Company.  Inc.  to  allow  the  field  testing 
in  the  State  of  Delaware  of  genetically 
engineered  tomato  plants,  designed  to 
be  tolerant  to  sulfonylurea  herbicides. 
The  assessment  provides  a  basis  for  the 
conclusion  that  the  field  testing  of  these 
genetically  engineered  tomato  plants 
does  not  present  a  risk  of  plant  pest 
introduction  or  dissemination  and  also 
will  not  have  any  significant  impact  on 


the  quality  of  the  human  environment. 
Based  upon  this  finding  of  no  significant 
impact,  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environiwental  impact  statement 
need  not  be  prepared. 
ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  the  Biotechnology  and 
Environmental  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agricultiu-e, 
Room  406,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Quentin  B.  Kubicek,  Staff 
Biotechnologist,  Biological  Assessment 
and  Support  Staff,  Biotechnology  Permit 
Unit,  AJiimal  and  Plant  Health 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Room  813,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-8281.  For  copies  of  the 
environmental  assessment  call  Ms. 
Mary  Petrie  at  Area  Code  (301)  436- 
7750,  or  write  her  at  this  same  address. 
The  environmental  assessment  should 
be  requested  under  accession  number 
88-092-01. 
SUPPlfMENTARY  INFORMATION: 

Background: 

On  June  16. 1987,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  final  rule  in  the  Federal 
Register  (52  FR  22892-22915)  which 
established  a  new  Part  340  in  Title  7  of 
the  Code  of  Federal  Regulations  (7  CFR 
340)  entitled.  "Introduction  of  Organisms 
and  Products  Altered  or  Produced 
Through  Genetic  Engineering  Which  Are 
Plant  Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests"  (hereinafter 
"the  rule").  The  rule  regulates  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  which  are  plant 
pests  or  which  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  The 
rule  sets  forth  procedures  for  obtaining  a 
permit  for  the  release  into  the 
environment  of  a  regulated  article  and 
for  obtaining  limited  permits  for  the 
importation  or  interstate  movement  of  a 
regulated  article.  A  permit  must  be 
obtained  before  a  regulated  article  can 
be  introduced  in  the  United  States. 

APHIS  has  stated  that  it  would 
prepare  environmental  assessments  and. 
where  necessary,  environmental  impact 
statements  prior  to  issuing  a  permit  for 
the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

E.  I.  Du  Pont  de  Netnoiini  &  Company. 
Inc.  of  Wilmington.  Delaware,  has 
submitted  an  application  for  a  permit  for 


release  into  the  environment  of 
genetically  engineered  tomato  plants 
that  are  designed  to  be  tolerant  to 
sulfonylurea  herbicides.  In  the  course  of 
reviewing  the  permit  application,  APHIS 
assessed  the  impact  to  the  environment 
of  releasing  the  tomato  plants  under  the 
conditions  described  in  the  Du  Pont 
appltcation.  APHIS  concluded  that  the 
field  testing  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  also  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  which  is 
based  on  data  submitted  by  the  E.  I.  Du 
Pont  de  Nemours  &  Company,  Inc.,  as 
well  as  a  review  of  other  relevant 
literature,  provides  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impacts 
associated  with  conducting  the  field 
testing. 

The  facts  supporting  APHIS"  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  gene  which  has  the  effect  of  { 
making  a  tomato  plant  tolerant  to  the 
effect  of  sulfonylurea  herbicides  has 
been  inserted  into  a  tomato  | 
chromosome.  In  nature,  the  genetic 
material  contained  in  a  chromosome  can 
only  be  transferred  to  another  sexually 
compatible  plant  by  cross-pollination.  In 
this  field  test  trial,  the  introduced  gene 
cannot  spread  to  any  other  sexually 
compatible  plant  by  cross-pollination 
because  the  test  plot  is  located  at  a 
sufficient  distance  from  any  sexually 
compatible  plant  with  which  these 
experimental  tomato  plants  could 
successfully  cross-pollinate. 

2.  Neither  the  acetolactate  synthase 
(ALS)  gene  itself,  nor  its  derived  gene 
product  confers  on  tomato  any  plant 
characteristic.  Traits  such  as  weediness 
are  polygenic  and  cannot  be  conferred 
by  adding  a  single  herbicide  tolerance 
gene.  The  experimental  tomato  plants 
will  remain  sensitive  to  a  wide  range  of 
other  herbicides  which  could  be  used  to 
kill  these  plants. 

3.  The  tobacco  variety  from  which  the 
ALS  gene  was  obtained  is  not  a  plant 
pest. 

4.  The  ALS  gene  does  not  provide  the 
genetically  engineered  tomato  plants 
with  any  measurable  selective 
advantage  over  nongenetically 
engineered  tomato  plants  in  its  ability  to 
be  disseminated  or  to  become 
established  in  the  environment. 

5.  The  vector  used  to  transfer  the  ALS 
gene  into  a  tomato  chromosome  has 
been  evaluated  for  its  use  in  this 
experiment.  The  vector,  although    | 
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derived  from  an  original  wild-type  Ti 
plasmid  with  known  plant  pathogenic 
potential,  has  been  disarmed;  that  is, 
phytohormone  genes  which  are 
necessary  to  confer  plant  pathogenic 
traits  have  been  removed  from  the 
vector.  The  vector  has  been  tested  and 
shown  to  be  not  pathogenic  to  any 
susceptible  plant. 

6.  The  vector  agent,  the 
phytopathogenic  bacterium  which  was 
used  to  deliver  the  vector  encoding  the 
ALS  gene  into  a  tomato  plant  cell,  has 
been  demonstrated  by  in  vitro  and  in 
vivo  assays  to  be  eliminated  and  no 
longer  associated  with  any  genetically 
engineered  tomato  plant,  plant  part,  or 
seed. 

7.  Horizontal  movement  by  infectious 
transfer  or  transposmon  of  any 
introduced  gene  or  DNA  sequence  is  not 
known  to  be  possible.  The  vector  acts 
by  delivering  the  gene  to  the  tomato 
genome  where  it  is  stably  inserted  into 
the  tomato  chromosomal  DNA.  The 
vector  cannot  replicate  independently  of 
its  vector  agent  and  does  not  survive 
alone  in  any  plant.  No  mechanism  of 
horizontal  movement  is  known  to  exist 
in  nature  to  move  an  inserted  gene  from 
a  chromosome  of  a  genetically 
engineered  plant  to  any  other  organism. 

8.  Sulfonylurea  herbicides  are  a  new 
class  of  herbicide  noted  for  their  high 
herbicidal  activity  at  very  low  use  rates, 
excellent  crop  selectivity,  and  low 
mamalian  toxicity. 

9.  The  size  of  the  enclosed  field  test 
trial  plot  is  amll  (35  feet  by  110  feet). 
Physical  isolation  of  the  test  site  will  be 
provided  by  a  12-foot-high,  chain-Unk 
fence  surrounding  the  entire  research 
farm. 

The  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.]\  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (Title 
40,  Code  of  Federal  Regulations  (CFR) 
Paris  1500-1508):  (3)  USDA  Regulations 
Implementing  NEPA  (7  CFR  Pari  lb); 
and  (4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384  and  44  FR 
51272-51274). 

Done  at  Washington,  this  20th  day  of  July 
1988. 

Larry  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  88-16679  Filed  7-22-88;  8:45  am] 

BILUNG  CODE  3410-34-M  ' 


(Docket  No.  8a-103] 


Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  Permit  to  Reid  Test  Genetically 
Engineered  Tobacco  Plants;  Iowa 
State  University 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 

SUMMARY:  This  document  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  issuance  of  a 
permit  to  Iowa  State  University  to  allow 
the  field  testing  in  the  State  of  Iowa  of 
genetically  engineered  tobacco  plants, 
modified  to  express  a  chimeric 
proteinase  inhibitor  II  promoter- 
chloramphenicol  acetyl  transferase 
gene.  The  assessment  provides  a  basis 
for  the  conclusion  that  the  field  testing 
of  these  genetically  engineered  tobacco 
plants  does  not  present  a  risk  of  plant 
pest  introduction  or  dissemination  and 
also  will  not  have  any  significant  impact 
on  the  quality  of  the  human 
environment.  Based  upon  this  finding  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has    • 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  the  Biotechnology  and 
Environmental  Coordination  Staff. 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  406,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Quentin  B.  Kubicek,  Staff 
Biotechnologist.  Biological  Assessment 
and  Support  Staff.  Biotechnology  Permit 
Unit,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  813,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville.  MD 
20782,  (301)  436-8281.  For  copies  of  the 
environmental  assessment  call  Ms. 
Mary  Petrie  at  Area  Code  (301)  436- 
7472,  or  write  her  at  this  same  address. 
The  environmental  assessment  should 
be  requested  under  accession  number 
88-027-03. 
SUPPUEMENTARY  INFORMATION: 

Background:  ' 

On  June  16, 1987,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  final  rule  in  the  Federal 
Register  (52  FR  22892-22915)  which 
established  a  new  Part  340  in  Title  7  of 


the  Code  of  Federal  Regulations  (7  CFR 
340)  entitled,  "Introduction  of  Organisms 
and  Products  Altered  or  Produced 
Through  Genetic  Engineering  Which  Are 
Plant  Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests"  (hereinafter 
"the  rule").  The  rule  regulates  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  which  are  plant 
pests  or  which  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  The 
rule  sets  forth  procedures  for  obtaining  a 
permit  for  the  release  into  the 
environment  of  a  regulated  article  and 
for  obtaining  limited  permits  for  the 
importation  or  interstate  movement  of  a 
regulated  article.  A  permit  must  be 
obtained  before  a  regulated  article  can 
be  introduced  in  the  United  States. 

APHIS  has  stated  that  it  would 
prepare  environmental  assessments  and. 
where  necessary,  environmental  impact 
statements  prior  to  issuing  a  permit  for 
the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

Iowa  State  University  (Iowa  State) 
has  submitted  an  application  for  a 
permit  for  release  into  the  environment 
of  genetically  engineered  tobacco  plants 
that  are  modified  to  express  a  chimeric 
proteinase  inhibitor  II  promoter- 
chloramphenical  acetyl  transferase 
gene.  Expression  of  the  gene  will  enable 
researchers  to  evaluate  changes  in  the 
physiology  of  the  plant  brought  about  by 
insect  damage.  In  the  course  of 
reviewing  the  permit  application,  APHIS 
assessed  the  impact  to  the  environment 
of  releasing  the  tobacco  plants  under  the 
conditions  described  in  the  Iowa  State 
application.  APHIS  concluded  that  the 
field  testing  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  also  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  which  is 
based  on  data  submitted  by  Iowa  State, 
as  well  as  a  review  of  otlier  relevant 
literature,  provides  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impacts 
associated  with  conducting  the  field 
testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  chimeric  gene  which  has  the 
effect  of  making  tobacco  plants  express 
a  bacterial  chloramphenicol  acetyl 
transferase  gene  has  been  inserted  into 
a  tobacco  chromosome.  In  nature,  the 
genetic  material  contained  in  a 
chromosome  can  only  be  transferred  to 
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another  sexually  compatible  plant  by 
cross-pollination.  In  this  field  test  trial, 
the  inserted  chimeric  gene  cannot 
spread  to  any  other  sexually  compatible 
plant  by  cross-pollination  because  the 
field  test  plot  is  located  at  a  sufficient 
distance  from  any  sexually  compatible 
plant  with  which  these  experimental 
tobacco  plants  could  successfully  cross- 
pollinate. 

2.  Neither  the  proteinase  inhibitor  II 
promoter  or  terminator  signal 
sequences,  the  Chloramphenicol  acetyl 
transferase  gene  itself,  nor  the 
chlorampenicol  acetyl  transferase  gene 
derived  product  confers  on  tobacco  any 
plant  pest  characteristic. 

3.  The  potato  variety,  from  which  the 
proteinase  inhibitor  II  promoter  and 
terminator  signal  sequences  were 
obtained,  is  not  a  plant  pest. 

4.  The  chimeric  proteinase  inhibitor  11 
promoter-chloramphenicol  acetyl 
transferase  gene  does  not  provide  the 
genetically  engineered  tobacco  plants 
with  any  measurable  selective 
advantage  over  nongenetically 
engineered  tobacco  plants  in  its  ability 
to  be  disseminated  or  to  become 
established  in  the  environment. 

5.  The  vector  used  to  transfer  the 
chimeric  proteinase  inhibitor  II 
promoter-chloramphenicol  acetyl 
transferase  gene  into  a  tobacca 
chromosome  has  been  evaluated  for  its 
use  in  this  experiment.  The  vector, 
although  derived  from  DNA  with  known 
plant  pathogenic  potential,  has  been 
disarmed;  that  is,  genes  which  are 
necessary  to  confer  plant  pathogenic 
traits  have  been  removed  from  the 
vector.  The  vector  has  been  tested  and 
shown  to  be  not  pathogenic  to  any 
susceptible  plant. 

6.  The  vector  agent,  the  bacterium 
which  was  used  to  deliver  the  vector 
encoding  the  chimeric  gene  into  a 
tobacco  plant  cell,  has  been 
demonstrated  to  be  eliminated  and  no 
longer  associated  with  any  genetically 
engineered  tobacco  plant  or  seed. 

7.  Horizontal  movement  by  infectious 
transfer  or  transposition  of  any  of  the 
introduced  genes  or  DNA  sequences  is 
not  known  to  be  possible.  The  vector 
acts  by  delivering  the  gene  to  the 
tobacco  genome  where  it  is  stably 
inserted  into  the  tobacco  chromosomal 
DNA.  The  vector  cannot  replicate 
independently  of  its  vector  agent  and 
does  not  survive  alone  in  any  plant.  No 
mechanism  of  horizontal  movement  is 
known  to  exist  in  nature  to  move  an 
inserted  gene  from  a  chromosome  of  a 
genetically  engineered  plant  to  any 
other  organism. 

8.  The  size  of  the  field  test  trial  plot  is 
small  (50  feet  by  120  feet).  Site 
monitoring  and  management  practices 


that  create  an  unfavorable  environment 
for  the  dissemination  of  any  genetically 
engineered  tobacco  plant  or  plant 
genetic  material  are  expected  to  provide 
the  necessary  degree  of  both  biological 
and  physical  containment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.);  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (Title 
40,  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508):  (3)  USDA  Regulations 
Implementing  NEPA  (7  CFR  Part  lb); 
and  (4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384  and  44  FR 
51272-51274). 

Done  at  Washington.  DC,  this  20th  day  of 
July  1988. 
Larry  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  88-16680  Filed  7-22-88:  8:45  am] 

BtLUNG  COOe  3410-34-M 


Office  of  International  Cooperation 
and  Development 

Cooperative  Agreement;  University  of 
Maryland 

agency:  Office  of  International 

Cooperation  and  Development  (OICD), 

USDA. 

action:  Notice  of  intent. 

ACTlvrrv:  OICD  intends  to  enter  into  a 
Cooperative  Agreement  with  the 
University  of  Maryland  to  provide 
funding  for  collaborative  international 
integrated  pest  management. 

Authority:  Section  1458  of  the  National 
Agricultural  Research,  Extension  and 
Teaching  Policy  Act  of  1977,  a  amended  (7 
U.S.C.  3291),  and  the  Food  Security  Act  of 
1985  (Pub.  L.  99-198). 

OICD  announces  the  availability  of 
funds  in  fiscal  year  1988  (FY1988)  to 
enter  into  a  cooperative  agreement  with 
the  University  of  Maryland  to 
collaborate  in  the  area  of  international 
integrated  pest  management,  with 
specific  emphasis  on  Northern  Africa 
and  the  Middle  East.  The  University  will 
be  strengthened  in  the  integration  of  its 
personnel  in  A.I.D.  and  OICD  efforts  to 
support  bilateral  projects,  design  and 
implementation  of  a  possible  regional 
project,  if  needed,  participation  in 
international  integrated  pest 
management  programs,  institution 
building,  and  research  and  training.  For 
OICD  and  A.I.D.,  access  to  University 
personnel  with  a  broad  depth  and 
breadth  of  experience  and  management 


of  regional  locust  control  efforts  can  be 
expected  to  improve  appropriateness  of 
suggested  methodologies  in  this  area. 

Assistance  will  be  provided  only  to 
the  University  of  Maryland,  which  is 
contributing  resources  and  experience. 
Funds  provided  by  OICD  will  be  used  to 
supplement  costs  of  supplies, 
communicafions,  and  a  pest 
management  specialist. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  Funds 
estimated  at  $5Z274  will  be  available  in 
FY1988  to  support  this  work.  No 
extension  of  this  project  is  currently 
envisioned. 

Information  on  proposed  Agreement 
#58-319R-8-038  may  be  obtained  from 
the  undersigned  at  the  following 
address:  USDA/OICD/Management 
Services  Branch,  Washington,  DC 
20250-4300.  . 

Date:  July  20, 1988.  'i 

Nancy  |.  Croft, 

Contracting  Officer. 

[FR  Doc.  88-16648  Filed  7-22-88;  8:45  am] 

BILUNG  COOE  3410-OP-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

! 

Western  Pacific  Fisltery  Management 
Council;  Amended  Meeting  Notice 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  agenda  as  originally  published  (53 
FR  26630,  July  14, 1988)  for  the  public 
meeting  on  August  10-11, 1988,  of  the 
Western  Pacific  Fishery  Management 
Council  has  been  amended.  An 
additional  Council  agenda  item  will  be 
approval  of  a  revised  Statement  of 
Organization,  Practices  and  Procedures. 
All  other  information  previously 
published  remains  unchanged. 

For  further  information  contact  Kitty 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street,  Room  1405, 
Honolulu,  HI  96813:  telephone:  (808)  523- 
1368. 

July  20, 1988. 

Ann  D.  Terbush, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management  JVational 
Marine  Fisheries  Service. 
|FR  Doc.  88-16685  Filed  7-22-88:  8.45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Singapore 

July  20,  1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  July  27, 1988. 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854) 

FOR  FURTHER  INFORMATION  CONTACr 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6736.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 
current  limits  for  certain  cotton  and 
man-made  fiber  textile  products  in 
Group  I  are  being  increased  for 
carryover. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  52  FR  49188,  published 
on  December  30. 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
fames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  20, 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  24, 1987  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports  of 


certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Singapore  and  exported  during  the  period 
which  began  on  January  1, 1988  and  extends 
through  December  31. 1988. 

Effective  on  July  27, 1988,  the  directive  of 
December  24, 1987  is  hereby  amended  to 
increase  the  current  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Singapore. 


Category 

Adjusted  twelve-montti  limit 

239 

804.750  pounds. 

331 

354,040  dozen  pairs. 

334 

58,490  dozen. 

335 

171 ,420  dozen. 

337 

69.634  dozen. 

341 

156  142  dozen. 

604       

1,672,191  pounds.                   ' 

631  

367.133  dozen  pairs 

634 

229.231  dozen. 

635        

235.320  dozen. 

640 

134,884  dozen. 

641 

220,011  dozen. 

645/646 

647 

124,372  dozen. 
445,139  dozen. 

648 

1.410.555  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemepts. 
[FR  Doc.  68-16654  Filed  7-22-88;  8:45  amj 
BILLING  CODE  3S10-On-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Development  of  Voluntary  Standard 
for  All-Terrain  Veiiicles;  Meeting 

agency:  Consumer  Product  Safety 

Commission. 

action:  Notice  of  meeting. 

summary:  The  major  members  of  the 
all-terrain  vehicle  ("ATV")  industry 
have  scheduled  a  meeting  on  July  28, 
1988,  for  further  development  of  a 
voluntary  safety  standard  for  ATVs. 
Interested  members  of  the  public  are 
invited  to  attend  the  meeting  and 
observe  or  participate  in  the 
development  of  the  standard.  Persons 
wishing  to  attend  the  meeting  or  to  be 
notified  of  future  meetings  of  the 
committee  should  notify  Paul  Golde  at 
the  Specialty  Vehicle  Institute  of 
America,  3151  Airway  Avenue,  Building 
K-107,  Costa  Mesa.  California  92626, 
phone  (714)  241-9256. 
date:  The  meeting  is  scheduled  for  9:30 
a.m.  on  July  28. 1988. 


ADDRESS:  The  meeting  will  be  held  at 
The  DC  Dulles  Marriott  Hotel.  333  West 
Service  Road,  Chantilly,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT 

Carl  Blechschmidt,  Office  of  Program 

Management  and  Budget.  Consumer 

Product  Safety  Commission, 

Washington.  DC  20207,  phone  (301)  492- 

6554. 

supplementary  information: 

Background 

The  Commission  for  some  time  has 
been  concerned  with  safety  issues 
associated  with  the  operation  of  all- 
terrain  vehicles,  which  are  three-  and 
four-wheeled  motorized  vehicles, 
generally  characterized  by  large,  low 
pressure  tires,  a  seat  designed  to  be 
straddled  by  the  operator,  and 
handlebars  for  steering  and  which  are 
intended  for  off-road  use  by  an 
individual  rider  on  various  types  of 
unpaved  terrain. 

On  May  31. 1985.  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  in  the 
Federal  Register.  50  FR  23139.  In  the 
ANPR,  the  Commission  announced  that 
it  was  considering  a  wide  range  of 
possible  regulatory  alternatives  to 
address  the  safety  concerns  about  ATVs 
and  solicited  comments  on  a  number  of 
issues. 

On  December  30. 1987,  the 
Commission  and  the  major  members  of 
the  ATV  industry  filed  preliminary 
consent  decrees  in  United  States  v. 
American  Honda  Motor  Co.,  Inc.  et  al.. 
Civil  Action  No.  87-3525,  in  the  United 
States  District  Court  for  the  District  of 
Columbia.  The  preliminary  consent 
decrees  contained  provisions  intended 
to  satisfy  the  Commission's  concerns 
about  ATVs  and  provided  that  the 
parties  would  file  proposed  final . 
consent  decrees,  which  were  filed  on 
March  14, 1988.  Both  the  preliminary 
consent  decrees  and  the  final  consent 
decrees,  which  were  approved  by  the 
Court  on  April  28. 1988.  provide  that  the 
industry  members  will  attempt  in  good 
faith  to  reach  agreement  on  voluntary 
standards  satisfactory  to  the 
Commission,  within  four  months  of  the 
Court's  approval  of  the  final  consent 
decrees. 

Plenary  standard  development 
meetings  pursuant  to  the  consent  decree 
were  held  on  May  4.  June  2,  and  June  30. 
1988,  and  technical  working  group 
meetings  were  held  on  May  19-20  and 
June  15-16,  and  are  scheduled  for  July 
20-21.  The  results  of  the  July  20-21 
working  group  meetings  wiU  be  reported 
to  the  July  28  plenary  meeting  of  the 
industry  representatives,  who  will  make 
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the  decisions  on  the  content  of 
proposals  for  inclusion  in  the  standard. 

Conunission  policy  requires  that  all 
voluntary  standards  meetings  attended 
by  CPSC  staff  be  open  to  the  public  and 
that  interested  members  of  the  public 
have  an  opportunity  to  contribute  to  the 
development  of  the  standard.  Thus,  the 
meeting  is  open  to  all  members  of  the 
public  who  wish  to  attend  or  participate. 
In  order  to  ensure  that  the  meeting 
facilities  are  adequate  to  accommodate 
all  attendees,  persons  wishing  to  attend 
the  meeting  should  notify  Paul  Colde  at 
the  Specialty  Vehicle  Institute  of 
America,  3151  Airway  Avenue,  Building 
K-107,  Costa  Mesa,  California  92626, 
phone  (714)  241-^256.  In  addition, 
persons  who  wish  to  participate  in  the 
development  of  the  standard  should 
notify  Mr.  Golde  of  the  fact,  so  they  can 
receive  notice  of  additional  meetings, 
etc..  as  they  are  scheduled. 

The  goal  of  the  four-month  period 
provided  in  the  consent  decrees  for  the 
development  of  a  standard  by  the 
industiy  is  to  develop  at  least  a  general 
consensus  on  a  standard  within  that 
time.  Work  on  some  aspects  of  a 
standard  may  continue  after  that  period. 
Because  of  the  need  for  the  industry  to 
develop  the  standard  within  four 
months,  it  may  not  be  practical  to 
announce  ail  subsequent  meetings  of  the 
voluntary  standard  development 
committee  in  the  Federal  Register. 
However,  all  persons  who  indicate  a 
desire  to  participate  in  the  development 
of  the  standard  will  be  notified  of  such 
meetings,  and  other  parties  may  contact 
the  Commission's  OfHce  of  the 
Secretary,  at  (301)  492-6800,  to 
determine  when  standards  development 
meetings  are  placed  on  the 
Commission's  Public  Calendar. 

The  Commission  expects  that  most  of 
the  subsequent  plenary  meetings  will  be 
in  the  Washington,  DC  metropolitan 
area.  However,  some  meetings  may  be 
in  California  for  the  convenience  of 
participants  who  are  located  on  the 
west  coast  or  in  Japan. 

In  order  to  ensure  that  the  meetmg 
proceeds  on  schedule,  it  may  be 
necessary  for  the  Chairperson  to  limit 
the  time  and  manner  allowed  for  the 
presentation  of  comments  by  each 
participant  and  to  restrict  duplicative 
comments. 

Dated:  July  19. 1988. 
Sadye  E.  Dunn, 

Secretary  of  the  Commission. 

[FR  Doc.  88-16644  Filed  7-22-88:  8:45  am] 

WLUNQ  CODE  USS-OI-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  A  (Mainly 
Microwave  Devices]  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED)  announces  a  closed  session 
meeting. 

DATE:  The  meeting  will  be  held  at  9:00 
a.m.,  Wednesday,  3  August  and  8:00 
a.m.,  Thursday,  4  August  1988. 
ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  Suite 
307,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Summer,  AGED  Secretariat,  201 
Varick  Street,  New  York,  10014. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  classified  program 
details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  II  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public.  r 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

July  19, 198a 

[FR  Doc.  8&-16632  Filed  7-22-88;  8:45  am] 

BILUNG  CODE  MIO-OI-M 


Privacy  Act  of  1974;  Amendment  of 
Record  System  Notice 

AQENCY:  Office  of  the  Secretary  of 
Defense  (OSD). 

ACTION:  Notice  of  an  amendment  of  a 
record  system. 


summary:  The  Office  of  the  Secretary  of 
Defense  is  amending  a  system  of  records 
subject  to  the  Privacy  Act  of  1974.  The 
specific  changes  to  the  amended  system 
are  set  forth  below  followed  by  the 
amended  notice  published  in  its  entirety 
as  changed. 

date:  This  proposed  action  shall  be 
elective  without  further  notice  (August 
24, 1988),  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

address:  Any  comments  may  be 
submitted  to  the  System  Manager 
identified  in  the  record  system  notice. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Dan  Cragg.  OSD  Privacy  Act 
Officer,  OSD  Records  Management  and 
Privacy  Act  Branch,  Room  5C315, 
Pentagon,  Washington,  D.C.  20301-1155. 
Telephone:  (202)  695-0970. 
SUPPLEMENTARY  INFORMATION:  The 

Office  of  the  Secretary  of  Defense 
notices  for  systems  of  records  subject  to 
the  Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  have  been  published  in  the 
Federal  Register  as  follows: 

50  FR  22090.  29  May  1965  (Compilation 
published] 

50  FR  47087, 14  Nov  1985 

51  FR  11807.  7  Apr  1986 
51  FR  11803.  7  Apr  1986 
51  FR  17508. 13  May  1986 
51  FR  23573,  30  Jun  1986 
51  FR  44668, 11  Dec  1966 
51  FR  44672, 11  Dec  1986 
51  FR  44670. 11  Dec  1986 

51  FR  44665. 11  Dec  1966 

52  FR  4645, 13  Feb  1987 
52  FR  11849. 13  Apr  1987 
52  FR  23334. 19  Jun  1987 
52  FR  16431,  5  May  1987 

52  FR  22837, 16  Jun  1987 

53  FR  15868,  4  May  1988. 

This  proposed  amendment  is  not 
within  the  purview  of  subsection  (o)  of 
the  Privacy  Act,  5  U.S.C.  552a,  which 
requires  the  submission  of  a  new  or 
altered  system  report. 
L.M.  Bynum. 

A  Itemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
July  19,  1988. 

Amendments 

DMRAAL  09.0 

System  name: 

Defense  Equal  Opportunity 
Management  Institute  (DEOMI)  Student 
File  (50  FR  22295,  May  29, 1985). 

Changes: 

System  location: 

(first  paragraph) 

After  "backup",  insert:  "Mainframe". 
Delete  "systems"  after  "computer" 
(second  paragraph) 
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Delete  "microfiche",  insert: 

"microform". 
After  "files",  insert:  "for  former 

students". 
Delete  "are  located  in  the  Chief. 
Evaluation  Division",  insert: 
"location:  Information  Systems 
Division". 
Delete  "Building  561".  insert:  "Building 

559". 
At  end  of  paragraph,  insert: 
"Temporary  files  and  backups  for 
current  students  are  maintained  on  hard 
copy  and  microcomputers  located  in  the 
Training  Directorate.  Defense  Equal 
Opportunity  Management  Institute. 
Building  560.  Patrick  AFB,  FI,  32925- 
6685." 
Add  an  additional  paragraph: 
'Temporary  microcomputCT  files  and 
backups  are  also  located  in  the 
Information  Systems  Division.  Building 
559,  Patrick  AFB.  PL  32925-C685." 

X^ategories  of  Individuals  Covered  By 
the  System: 

Delete  "or",  insert:  "and". 
Delete  "at",  insert:  "of. 

Categories  of  Records  in  t/ie  System: 

After  "name,"  insert:  "social  security 

number," 
After  "age,"  insert:  "religious 

preference," 
After  "ratings,"  insert:  "and". 

Authority  for  Maintenance  of  the 
System: 

After  "10  U.S.C.  136",  insert:  ";  E.O. 
9397." 

Purpose(s): 

Delete  "The  data  is  and",  insert:  "Files 

are  used  by". 
Delete  "in  evaluating  the  progress  of 
student",  insert:  "to  evaluate 
student  progress". 
Delete  "Also  used  by  advisors  in 
counseling  students  to  verify 
attendance  and  grades  to  colleges 
and  universities;  to  select 
instructors;  to  make  decision  to 
release  students  from  the  program." 
Delete  the  following  paragraph: 
"Students  use  the  data  to  evaluate 
their  program,  any  individual  records  in 
the  system  may  be  transferred  to  any 
component  of  the  Department  of 
Defense  having  the  need  to  know  in  the 
performance  of  official  business." 

After  "academic  accomplishment", 
insert:  "Advisors  use  the  files  for 
counseling  of  students.  Academic 
Boards  and  the  Commandant  use  files  to 
make  decisions  on  releasing  students 
from  the  program.  The  Registrar  uses  the 
files  to  verify  attendance  and  grades. 
The  Commandant,  faculty  and  other 
staff  use  the  student  records  to  select 


instructors.  Students  u?e  the  data  in 
evaluating  their  progress.""^ 

Insert  the  following  paragraph: 
'    "The  use  of  personal  identifiers  in  this 
record  system  is  solely  for  positive 
identification  purposes." 

Routine  uses  of  Records  Maintained  in 
the  System.  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses: 

Delete  'To  law  enforcement  or 
investigatory  authorities  for 
investigation  and  possible  criminal 
prosecution,  civil  court  action,  or 
regulatory  order." 

Insert  the  following  two  paragraphs: 

"Colleges  and  universities  use 
transcript  records  to  verify  attendance 
and  grades. 

See  Office  of  the  Secretary  of  Defense 
(OSD)  blanket  routine  uses  at  the  head 
of  OSD's  published  system  notices 
which  are  also  applicable  to  this  record 
system." 

Policies  and  Practices  For  Storing, 
Retrieving.  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System: 

Storage: 

Delete  "file  is  Ly"  and  insert:  "files 

are". 
Delete  "microfiche",  insert: 

"microform.". 
Insert:  'Temporary  files  are  on 

microcomputer  disks  backed  up  by 

magnetic  tapes,  diskettes,  and  paper 

records." 

Retrievcbility: 

Delete  "are  sequenced  alphabetically 
by  last  name  and  by  class.",  insert: 
"may  be  accessed  by  any  of  the 
following:  name,  social  security  number, 
student  number  or  class." 

Safeguards: 

Delete  "location  is  a  controlled  access 

area." 
Insert:  "locations  for  both  permanent 

and  temporary  files  are  controlled 

access  areas." 
Delete  "Backup  files  -"  Insert: 

"Backup  files". 

Retention  and  Disposal: 

Insert  "Mainframe"  as  first  word  in 

paragaph  ahead  of  "computer". 
Delete  "microfiche"  and  insert 

"microform". 
Delete  "four  year,"  and  insert  "four 

years  and  then  destroyed." 
Insert  additional  sentence: 
"Microcomputer  records  are  transferred 
to  the  mainframe  at  the  end  of  th^ 
current  class." 

System  Manager(s)  and  Address: 

After  "32925".  insert:  "-6685". 


Notification  Procedure: 

Delete  "Commandant",  insert: 

"Director  of  Support". 
After  "32925",  insert:  "-6685". 
Delete  "305-494-6876"  and  insert: 

"407-494-6017". 

Record  Access  Procedures: 

Delete  "Request  from  individuals 
should  be  addressed". 

Insert:  "Address  requests". 

Delete  "Commandant",  insert: 
"Director  of  Support". 

After  "32925".  insert:  "-6685". 

Delete  "Vv/ritten  requests  for 

information  shqjjld  contain  the  full 
name,  ",  Insert:  "Requests  must  be 
in  writing  and  contain  the  full  name, 
social  security  number,".  After 
"class  of  the  individual",  add:  ",  and 
signature." 

Delete  "such  as  military  ID  cards  or 
driver's  license,". 

Insert:  "such  as  a  military  ID  card  or  a 
driver's  license." 

Record  Source  Categories: 

Delete  "examination,",  insert: 
"examinations." 

Systems  Exempted  From  Certain 
Provisions  of  the  Act: 

Delete  this  heading.  Substitute  the 
following: 
Exemptions  Claimed  For  This  System: 

DMRA&L  09.0 

SYSTEM  name: 

Defense  Equal  Opportunity 
Management  Institute  Student  File. 

SVSTEM  location: 

Primary  and  backup  mainframe 
computer  location:  Bdlding  989,  Patrick 
AP'B,  FL  32925-6685. 

Hard  copy  and  microform  backup  files 
foriormer  students  location:  Information 
Systems  Division,  Defense  Equal 
Opportunity  Management  Institute. 
Building  559.  Patrick  AFB.  FL  32925- 
6685. 

Temporary  files  and  backups  for 
current  students  are  maintained  on  hard 
copy  and  microcomputers  located  in  the 
Training  Directorate,  Defense  Equal 
Opportunity  Management  Institute, 
Building  560,  Patrick  .AFB.  FL  32925- 
6685. 

Temporary  microcomputer  files  and 
backups  are  also  located  in  the 
Information  Systems  Division,  Building 
559,  Patrick  AFB,  FL  32925-6685. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SVSTEM: 

All  current  and  former  students  of  the 
Defense  Equal  Opportunitj'  Management 
Institute. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Life  history  summary,  name,  social 
security  number,  race,  age,  religious 
preference,  military  organization,  test 
and  examination  scores  and  forms,  peer 
group  and  instructor  ratings  and  advisor 
progress  reports. 

authority  for  maintenance  of  the 
system: 

10  U.S.C.  136;  E.O.  9397. 

purpose(s): 

Files  are  used  by  the  Defense  Equal 
Opportimity  Management  Institute  to 
evaluate  student  progress  and  to  create 
a  permanent  record  of  academic 
accomplishment.  Advisors  use  the  files 
for  coimseling  of  students.  Academic 
Boards  and  the  Commandant  use  files  to 
make  decisions  on  releasing  students 
from  the  program.  The  Registrar  uses  the 
files  to  verify  attendance  and  grades. 
The  Comm.andant,  faculty  and  other 
staff  use  the  student  records  to  select 
instructors.  Students  use  the  data  in 
evaluating  their  progress. 

The  use  of  personal  identifiers  in  this 
record  system  is  solely  for  positive 
identification  purposes. 

routine  uses  of  records  maintained  in 
the  system,  incluoinq  categories  of 

users  and  THE  PURPOSES  OF  SUCH  USES: 

Colleges  and  universities  use 
transcript  records  to  verify  attendance 
and  grades. 

See  Office  of  the  Secretary  of  Defense 
(OSD)  blanket  routine  uses  at  the  head 
of  OSD's  published  system  notices 
which  are  also  applicable  to  this  record 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAlNmO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Primary  files  are  computer  disk  files. 
Backup  files  are  magnetic  computer 
tapes,  microform,  and  paper  records. 
Temporary  files  are  on  microcomputer 
disks  backed  up  by  magnetic  tapes, 
diskettes,  and  paper  records. 

RITRIEV  ability: 

Files  may  be  accessed  by  any  of  the 
following:  name,  social  security  number, 
student  number  or  class. 

SAFEGUARDS: 

Primary  locations  for  both  permanent 
and  temporary  files  are  controlled 
access  areas.  Backup  files  storage  is  in 
locked  file  cabinets.  Only  authorized 
personnel  have  access  to  files. 

RETENTION  AND  DISPOSAU 

Maikframe  computer  and  microform 


records  are  kept  permanently;  paper 
backup  records  are  kept  for  four  years 
and  then  destroyed.  Microcomputer 
records  are  transferred  to  the  mainframe 
at  the  end  of  the  current  class. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commandant,  Defense  Equal 
Opportunity  Management  Institute. 
Patrick  AFB,  FL  32925-6685. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from: 
Director  of  Support,  Defense  Equal 
Opportunity  Management  Institute, 
Patrick  AFB,  FL  32925-6685.  Telephone: 
407^94-6017. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  Director  of 
Support,  Defense  Equal  Opportunity 
Management  Institute,  Patrick  AFB,  FL 
32925-6685.  Requests  must  be  in  writing 
and  contain  the  full  name,  social 
security  number,  current  address  and 
telephone  number,  class  of  the 
individual,  and  signature. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  such  as  a 
military  ID  card  or  a  driver's  license. 

CONTESTING  RECORD  PROCEDURES: 

The  Agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in  32 
CFR  Part  286b  and  OSD  Administrative 
Instruction  No.  81. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
individual,  student  peers,  instructors, 
counselors,  and  examinations. 

EXEMPTIONS  CLAIMED  FOR  THIS  SYSTEM: 

None. 

[FR  Doc.  88-16631  Filed  7-22-88:  8:45  am] 
BILUNG  C00£  UIO-OI-M 


Department  of  the  Navy 

Postponement  of  Public  Hearing  for 
Proposed  Conveyance  of  U.S.  Navy 
Land  to  Philadelphia  Municipal 
Authority  for  Establishment  of  Steam 
Generating  Facility  That  Produces 
Steam  for  Purchase  by  U.S.  Navy, 
Philadelphia  Naval  Shipyard, 
Philadelphia,  PA 

The  U.S.  Navy  hereby  gives  notice 
that  the  PubUc  Hearing  that  had  been 
scheduled  for  27  July  1988  to  receive 
comments  on  the  Draft  Environmental 
Impact  Statement  (DEIS)  prepared  for 
the  subject  action  has  been 
POSTPONED.  The  project  has  been 


placed  "on  hold"  pending  further  review 
by  the  City  of  Philadelphia  and  the 
Department  of  the  Navy. 

Should  the  project  be  reactivated,  the 
public  hearing  will  be  rescheduled  and 
the  hearing  date,  place,  and  time  will  be 
announced  by  separate  notice.  As  a 
result  of  this  delay,  the  public  review 
and  comment  period  for  the  DEIS  has 
been  extended  indefinitely. 

Questions  concerning  this  notice  may 
be  directed  to  Ken  Pebt)ne  at  (215)  897- 
6432  or  Bob  Ostermueiler  at  (215)  897- 
6262. 

Date:  July  21, 1988. 
Jane  M.  Virga. 

Lieutenant,  JAGC.  U.S.  Naval Resene. 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-16732  Filed  7-21-88;  12:13  pm)  , 

BILLING  COOE  3S10-AE-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  To 
Renew  Grant  with  Florida  Solar  Energy 
Center 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  restricted  eligibility 


for  grant  renewal. 


summary:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.7(b),  it  is  restricting  eligibility 
for  a  renewal  award  under  Grant 
Number  DE-FG01-&4CE22122  to  Florida 
Solar  Energy  Center  (FSEC)  under 
DOE's  Building  and  Community 
System's  Windows  and  Daylighting 
Program  for  daylight  availability 
research. 

Scope:  This  grant  will  provide 
additional  research  on  daylighting. 
particularly  for  daylight  availability  in 
the  areas  of  characterizing  sky 
luminance  distributions,  developing  a 
standard  practice  for  fenestration 
photometry  measurements,  developing 
and  using  analysis  procedures  for 
evaluating  measured  daylight 
availability  data  and  for  using  these 
evaluations  to  develop  improved  design 
tools  for  saving  energy  while  providing 
for  human  comfort  and  quality  lighting. 
FSEC  will  assist  Lawrence  Berkeley 
Laboratory  in  their  development  with 
industry  of  residential  fenestration 
design  tools.  Significant  energy  savings 
can  result  from  the  development  and 
appropriate  use  of  advanced 
fenestration  systems.  Building 
fenestration  (windows,  skylights,  etc.) 
greatly  influences  energy  use  since  such 
systems  provide  both  a  barrier  to  heat 
loss  and  a  collector  of  energy  in  the  form 
of  heat  and  daylight. 
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Eligibility:  Eligibility  for  this  renewal 
award  is  being  limited  to  FSEC,  an 
institute  of  higher  education,  because  of 
their  high  qualifications  in  the  fields  of 
optical  physics  and  fenestration  system 
design  and  evaluation.  The  term  of  this 
renewal  shall  be  from  June  1. 1988 
through  December  31. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Office  of 

Procurement  Operations.  Attn:  Phyllis 

Morgan.  MA-453.2. 1000  Independence 

Avenue  SW..  Washington.  DC  20585. 

Thomas  S.  Keefe, 

Director.  Contract  Operations  Division  "B" 

Office  of  Procurement  Operations. 

(FR  Doc.  88-16672  Filed  7-22-88;  8:45  am] 

BIU.ING  CODE  MSO-OI-M 


Economic  Regulatory  Administration 
lERA  Doclcet  No.  88-25-NG] 

Czar  Gas  Corp.;  Order  Granting 
Blanitet  Authorization  To  Import 
Natural  Gas  From  and  Export  Natural 
Gas  to  Canada 

agency:  Economic  Regulatory 
Administration.  Department  of  Energy. 

ACTION:  Notice  of  Order  Granting 
Blanket  Authorization  to  Import  Natural 
Gas  from  and  Export  Natural  Gas  to 
Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  [DOE)  gives  notice  that  it  has 
issued  an  order  granting  Czar  Gas 
Corporation  Inc.  (Czar)  blanket 
authorization  to  import  natural  gas  from 
and  export  natural  gas  to  Canada.  The 
order  issued  in  ERA  Docket  No.  88-25- 
NG  authorizes  Czar  to  import  up  to  146 
Bcf  of  Canadian  natural  gas  and  to 
export  to  Canada  up  to  146  Bcf  of 
domestic  natural  gas  over  a  two-year 
period  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  a\ailable  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076. 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC.  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  July  19. 1988. 
Constance  L.  Buckley, 
Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
[FR  Doc.  88-16671  Filed  7-22-88;  8:45  am) 

BtUJNG  CODE  C4S0-01-II 


(ERA  Docket  No.  8B-35-NG] 

Northern  Natural  Gas  Co.;  Application 
To  Amend  Authorization  To  Import 
Natural  Gas  From  Canada 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  application  to  amend 
authorization  to  import  natural  gas  from 
Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  of 
receipt  on  June  8. 1988,  of  the 
application  of  Northern  Natural  Gas 
Company  (Northern)  to  amend  its 
existing  authority  to  import  Canadian 
gas  from  its  Canadian  supplier. 
Consolidated  Natural  Gas  Limited 
(Consolidated),  at  Emerson,  Manitoba, 
to  increase  its  currently  authorized 
import  volume  from  135  MMcf  up  to  200 
MMcf  per  day  from  September  18. 1988 
through  October  31. 1989. 

The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests^  motions  to  intervene 
or  notices  of  intervention,  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
v/ritten  comments  are  due  to  be  filed  no 
later  than  August  24, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Peters,  Jr.,  Natural  Gas 
Division.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration, 
Forrestal  Building.  Room  GA-076, 
1000  Independence  Ave.,  SW., 
Washington,  DC  20585  (202)  586-8162 
Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing  Office  of  General  Counsel. 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  6E-042.  Washington. 
DC  20585  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  Northern 
is  currently  authorized  under  DOE/ERA 
Opinion  and  Order  No.  76  (Order  76). 
issued  March  29, 1985,  to  import  up  to 
135.000  Mcf  per  day  of  Canadian  natural 
gas  at  Emerson  through  October  31. 
1989.  minus  the  volumes  it  elects  to 
import  up  to  a  daily  maximum  of  67.500 
Mcf.  at  Monchy.  Saskatchewan,  through 
the  Alaska  Natural  Gas  Transportation 
System  (ANGTS)  in  accordance  with  the 
terms,  conditions  and  prices  of  its  gas 
sales  agreement  with  Consolidated 
dated  February  24. 1979.  as  amended. 
Order  76  granted  Northern  authorization 
to  import  Canadian  natural  gas  pursuant 
to  its  amended  gas  purchase  contract 
with  Consolidated  Uiat  provided  a  1984- 
85  contract  year  gas  price  of  $3.50  (U.S.) 
per  MMBtu  for  imported  volumes  up  to 


27.375  Bcf  and  $2.70  (U.S.)  per  MMBtu 
for  all  volumes  above  that  level 
provided  Northern  takes  its  minimum 
annual  take-or-pay  obligation  of  40.15 
Bcf.  For  subsequent  years  the  price  of 
the  gas  and  the  take-and-pay  volumes 
were  to  be  subjected  to  annual 
renegotiation.  Between  February  1985 
and  November  1986,  Northern  and 
Consolidated  amended  their  contract 
five  times.  Northern  furnished  copies  of 
these  amendments  with  its  application. 
These  amendments  include  such  items 
as  recognition  of  changes  in  Canadian 
regulatory  requirements  for  exports, 
new  conditions  for  shifts  in  the 
authorized  daily  takes,  price 
adjustments,  a  take-or-pay  settlement 
for  the  1981-82  contract  year,  two-part 
rate  schedule  change,  additional 
procedures  to  expedite  annual 
negotiations  and  provisions  for 
arbitration  in  the  event  of  disputes.  On 
June  1, 1988.  Northern  and  Consolidated 
entered  into  a  precedent  agreement  to 
&mend  their  contract.  Nor^em's  new 
contract  amendment  would  pro\'ide  for 
an  increase  in  the  daily  conb'act 
quantity  Consolidated  would  sell  and 
deliver  to  Northern  from  up  to  135  MMcf 
per  day  to  up  to  200  MMcf  per  day  for 
the  period  from  September  18, 1988. 
through  October  31, 1989.  In  accordance 
with  the  June  1  agreement.  Northern 
requests  the  ERA  to  increase  its  existing 
import  authorization  at  Emerson  to  up  to 
200  MMcf  per  day  and  up  to  73.000 
MMcf  per  year  minus  whatever  volumes 
up  to  100  MMcf  per  day  Northern  elects 
to  import  through  the  ANGTS  at 
Monchy. 

Northern  states  that  the  contract 
amendments  and  related  authorization 
necessary  for  the  transportation  of  the 
additional  volumes  are  proceeding 
between  Consolidated  and 
TransCanada  and  the  Canadian 
National  Energy  Board  while  other 
transportation  contracts  with  Foothills 
Pipe  Lines  (Yukon)  Ltd.  and  with 
Northern  Border  Pipeline  Company  are 
in  place  to  accept  the  proposed  volume 
increase  at  their  respective  facilities 
during  the  above  stated  period. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  the  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  appUcant  has 
asserted  that  the  proposed  additional 
volumes  are  needed  for  system  supply 
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and  that  its  import  arrangement  is 
competitive.  Parties  opposing  the 
amended  arrangement  bear  the  burden 
of  overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  this 
proceeding  and  to  have  written 
comments  considered  as  a  basis  for  any 
decision  on  the  apphcation  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protgstsand  comjgEMHts 
received  fronipeSoh»N»#fio  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notice  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  interventions,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  GA-076.  RG-23.  Forrestal 
Building.  1000  Independence  Ave..  S.W.. 
Washington.  D.C.  20585.  (202)  586-9478. 
They  must  be  filed  no  later  than  4:30 
p.m.  e.d.t..  August  24. 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  comments  should  explain 
why  they  are  necessary.  Any  request  for 
an  oral  presentation  should  identify  the 
substantial  question  of  fact,  law  or 


policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  on  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  upon  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
ere  Sec.  590.316. 

A  copy  of  Northern's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  on  July  19. 1988. 
Constance  L.  Buckley. 

Acting  Director.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
jFR  Doc.  88-16669  Filed  7-22-68;  8:45  amj 

BILUNG  COOE  MSO-OI-M 


[ERA  Docket  No.  87-2B-NG] 

Tennessee  Gas  Pipeline  Co.;  Order 
Amending  a  Conditionat  Authorization 
To  Import  Naturai  Gas 

AGENCY:  Economic  Regulatory 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  Order  Amending  A 
Conditional  Authorization  to  Import 
Natural  Gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  amending  a  conditional 
authorization  to  Tennessee  Gas  Pipeline 
Company  (Tennessee)  to  import  natuj-al 
gas.  The  order.  DOE/ERA  Opinion  and 
Order  No.  195-A.  issued  in  ERA  Docket 


No.  87-28-NG  increases  the  amount  of 
gas  Tennessee  may  import  through 
existing  facilities  from  5.000  Mcf  per  day 
up  to  29.900  Mcf  per  day  beginning 
November  1. 1988.  Importation  of  the 
remaining  95,100  Mcf  per  day  of  gas 
authorized  in  DOE/ERA  Opinion  and 
Order  No.  195  is  still  conditioned  upon 
DOE's  completion  of  its  environmental 
review  in  compUance  with  the  National 
Environmental  Policy  Act. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  GA-076. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC.  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  July  19, 1968. 
Constance  L  Buckley. 
Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Adminsitration. 
(FR  Doc.  88-16670  Filed  7-22-88:  8:45  am| 

BILLING  COOC  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  ST85-354-002] 

SNG  Intrastate  Pipeline,  inc.;  Extension 
Reports 

July  20.  1988. 

The  company  listed  below  has  filed 
an  extension  report  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue  sales  of 
natural  gas  for  an  additional  term  of  up 
to  2  years.' 

The  table  below  lists  the  name  and 
address  of  the  company  selling  pursuant 
to  Part  284;  the  party  receiving  the  gas; 
the  date  the  extension  report  was  filed; 
and  the  effective  date  of  the  extension. 
A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  extended  under  §  284.146. 
Lois  D.  Cashell, 
Acting  Secretary. 


'  Notice  of  this  extension  report  does  not 
constitute  a  detenninatiun  that  a  continuation  of 
service  will  be  approved. 


Ext 

ENSiON  List.  July  1988 

Docket  Nn. 

Setter 

Reciptent 

Date  filed 

Part  284 
sutjpart 

Effective 
date 

date  ■ 

ST85-354-002 

SriG  Interstate  Pipeline.  Inc..  P.O. 
Box  2563,  Birminghani,  AL  35202 
2563 

Southern  Natural  Gas  Ca 

07-06-88 

D 

10-04-86 

The  pipeline  has  sought  Commissioo  approval  of  trhe  extension  ol  this  transaction.  The  90<Jay  Co«T»«ssion  review  period  expres  on  the  date  indicated 


[FR  Doc.  88-16575  Filed  7-22-88;  8:45  amJ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-00268;  FRL  3419-SI 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  There  will  be  a  1-day  meeting 
of  the  Federal  Insecticide  Fungicide,  and 
Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  to  review  a  set  of 
scientific  issues  being  considered  by  the 
Agency  in  connection  with  the  Special 
Review  of  aldicarb  and  a  set  of 
scientific  issues  being  considered  by  the 
Agency  in  connection  with  the  peer 
review  classification  of  atrazine  as  a 
Class  C  oncogen,  isoxaben  as  a  Class  C 
oncogen,  prochloraz  as  a  Class  C 
oncogen,  and  rotenone  as  a  Class  D 
oncogen. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  September  7, 1988  from  8:30 
a.m.  to  4  p.m. 

ADDRESS:  The  meeting  will  be  held  at: 
Environmental  Protection  Agency,  Rm. 
1112.  Crystal  Mall  Building  No.  2, 1921 
lefferson  Davis  Highway,  Arlington.  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Stephen  L.  Johnson,  Executive 
Secretary.  FIFRA  Scientific  Advisory 
Panel.  Office  of  Pesticide  Programs  (TS- 
769C),  401  M  St.,  SW..  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Rm.  1121.  Crystal  Mall  Building 
No.  2,  Arlington.  VA.  (703-557-7695). 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  is: 

1.  Review  of  a  set  of  scientific  issues 
in  connection  with  the  Agency's 
preliminary  determination  to  cancel 
registrations  of  pesticide  products 
containing  aldicarb.  The  Agency  has 
made  a  preliminary  determination  that, 
on  a  national  basis,  the  risks  posed  by 
aldicarb  contaimination  of  ground  water 
exceed  the  benefits  derived  from 
aldicarb's  continued  use.  The  Agency 
believes  that  vulnerable  areas  are  likely 
to  have  leaching  of  aldicarb  into  ground 
water  at  levels  greater  than  the  Health 
Advisory.  However,  the  Agency 
believes  it  is  possible  to  reduce  the  risks 
significantly  by  imposing  certain 
regulatory  restrictions  short  of 
cancellation  of  all  uses.  Accordingly,  the 
Agency  evaluated  three  options  to 
prevent  the  contamination  of  the 


nation's  ground  water  by  aldicarb  above 
an  unacceptable  level.  These  options 
are:  (1)  Risk  reduction  measures/user 
determines  applicability.  (2)  labeling/ 
monitoring/state  management  plans 
determined  by  Health  Regions,  and  (3) 
labeling/monitoring/state  management 
plans  determined  by  county.  This 
proposed  approach  for  aldicarb 
implements  the  Agency's  recently 
proposed  long-term  strategy  addressing 
concern  for  pesticides  in  ground  water. 

2.  Review  of  a  set  of  scientific  issues 
in  connection  with  the  Agency's 
classification  of  the  peer  review  of 
atrazine  as  a  Class  C  oncogen  (possible 
human  carcinogen).  The  classification  of 
atrazine  was  based  on  an  increased 
incidence  of  mammary  tumors  in 
females  in  Sprague-Dawley  rats,  a 
possible  mutagenicity  concern  and  a 
structure  activity  relationship  with 
agents  demonstrated  to  produce 
mammary  tumors. 

3.  Review  of  a  set  of  scientific  issues 
in  connection  with  the  Agency's 
classification  of  the  peer  review  of 
isoxaben  as  a  Class  C  oncogen  (possible 
human  carcinogen).  The  classification  of 
isoxaben  as  a  Class  C  oncogen  was 
based  on  significant  increases  in  liver 
adenomas  in  both  sexes  of  B6C3F1  mice. 

4.  Review  of  a  set  of  scientific  issue* 
in  connection  with  the  Agency's 
classification  of  the  peer  review  of 
prochloraz  as  a  Class  C  oncogen 
(possible  human  carcinogen).  The 
classification  of  prochloraz  as  a  Class  C 
oncogen  was  based  on  significant 
increases  in  benign  and  malignant  liver 
tumors  in  male  and  female  mice. 

5.  Review  of  scientific  issues  in 
connection  with  the  Agency's  peer 
review  of  rotenone  as  a  Class  D 
Oncogen  based  on  increased  incidence 
of  parathyroid  adenoma  in  male  rats  at 
75  ppm.  in  the  National  Toxicology 
Program  study,  which  was  not 
statistically  significantly  increased; 
occurred  in  only  one  sex  and  one 
species;  at  only  one  dose;  and  were 
benign  only.  Since  the  Hazleton  study 
did  not  reproduce  these  results,  the  data 
could  not  be  interpreted  as  showing 
either  the  presence  or  absence  of  a 
carcinogenic  effect;  thus,  the  weight  of 
evidence  is  "inadequate". 

6.  In  addition,  the  Agency  may  present 
status  reports  on  other  ongoing 
programs  of  the  Office  of  Pesticide 
Programs. 

Copies  of  documents  relating  to  items 
1-5  may  be  obtained^by  contacting:  By 
mail: 

Information  Services  Branch.  Program 


Management  and  Support  Division  (TS- 
757C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  1006,  Crystal  Mall  Building  No.  2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA..  (703-557-2805). 

Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 
Stephen  L.  Johnson  at  the  address  or 
telephone  number  given  above  to  be 
sure  that  the  meeting  is  still  scheduled 
and  to  confirm  the  Panel's  agenda. 
Interested  persons  are  permitted  to  file 
such  statements  before  the  meeting.  To 
the  extent  that  time  permits  and  upon 
advance  notice  to  the  Executive 
Secretary,  interested  persons  may  be 
permitted  by  the  chairman  of  the 
Scientific  Advisory  Panel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  written  comments  for 
consideration  by  the  Panel,  but  oral 
statements  before  the  Panel  are  limited 
to  approximately  5  minutes.  Since  oral 
stilfements  will  be  permitted  only  as 
time  permits,  the  AJgency  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Information 
submitted  as  a  comment  in  response  to 
this  notice  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  without  prior  notice.  The 
public  docket  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  All  statements  will  be 
made  part  of  the  record  and  will  be 
taken  into  consideration  by  the  Panel. 
Persons  wishing  to  make  oral  and/or 
written  statements  should  notify  the 
Executive  Secretary  and  submit  ten 
copies  of  a  summary  no  later  than 
August  17. 1988.  in  order  to  ensure 
appropriate  consideration  by  the  Panel. 

Dated:  July  19, 1988 
John  A.  Moore. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 
[FR  Doc.  88-16620  Filed  7-22-88:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated 
Hearings;  Arction  Broadcasting 
Limited  Partnership  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applications  for  Consolidated 
Hearing;  Culpepper,  Rictiard  L  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  I'M  station: 


MM 

Applicant  and 

File  No. 

Docket 
No. 

A.  Arctioo 

BPH-870429MC   . 

88-336 

Broadcasting 

Limited  Partnefstup; 

Waterloo.  NY. 

B.  Robert  William 

BPH-870430OH ... 

Martin  et.  al..  d/b/a 

Lake  Country 

Broadcasting: 

Waterloo.  NY. 

2.  Pursusnt  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  application  has 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading,  and  Applicants 

1.  Air  Hazard.  B 

2.  Comparative.  A.B 

3.  Ultimate.  A.B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  formal 
business  hours  in  the  P'CC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Street,  NW.,  Washington, 
DC  20037.  (Telephone  (202)  957-3800). 

W.  Ian  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-16659  Filed  7-22-fl8;  8:45  am) 
BtLUNG  CODE  6712-01-M 


Applicant,  and  city/ 
State 

File  No. 

MM 

Docket 
No. 

A.  Richard  L 
Culpepper. 
Muskegon,  Ml. 

B.  Golbar 
Broadcasting  Co. 
Limited  Partnership; 
Muskegon.  Ml. 

BPH-870612MB... 
BPH-870615MN... 

88-339 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  have  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading,  and  Applicants 

1.  Air  Hazard.  A,  B 

2.  Comparative.  A.B. 

3.  Ultimate.  A.B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issues  and  the  applicants  to  which 
they  apply  are  set  forth  in  an  Appendix 
to  this  notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M.  Street,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-16660  Filed  7-22-88:  8:45  am) 

BILUNG  CODE  6710-01-M 


Applications  for  Consolidated 
Hearing;  Rem  Malloy  Broadcasting 
et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  and  city/ 
State 

File  No. 

MM 

Docket 

No. 

A.  Henry  R.  Malloy  d/ 

BPH-860627MH. 

88-306 

b/a  Rem  Malk>y 

Broadcasting: 

Raleigh.  NC. 

B.Peebles 

BPH-e60703ME ... 

Broadcasting 

Company;  Raleigh, 

NC. 

C.  James  S  Lee  and 

8PH-860707MS  .. 

DonakJ  L  Baker 

d/b/a  Interactive 

Media;  Raleigh.  NC. 

D.  Raleigh  FM 

BPH-860707MV ... 

Limited  Partnership; 

Raleigh,  NC. 

E.  FM  Carolina.  Inc.; 

BPH-860707MX ... 

Raleigh,  NC. 

F.  Free  Air 

BPH-860707NH ... 

Corporation; 

Raleigh,  NC. 

G.  Bnan  C.  Blount, 

BPH-860707NJ .... 

Evelyn  V.  Garner. 

Clyde  Austin  & 

Charles  Hamson 

d/b/a  BC8 

Enterprises; 

Raleigh.  NC. 

H.  Clear  Channel 

BPH-860707NV.... 

Communications, 

Inc.;  Raleigh.  NC. 

1.  Bernard  Dawson; 

BPH-860707NW... 

Raleigh.  NC. 

J.  Holy  Spirit  FM 

BPH-860707NX.... 

Limited  Partnership, 

Raleigh.  NC. 

K.  LPNC,  Inc ; 

BPH-860702MC 

Raleigh.  NC. 

(Previously 
dismissed). 

L.  Special  Markets. 

BPH-e6C703MH 

Inc.;  Raleigh,  NC. 

(Previously 
dismissed). 

M.  Cofield 

BPH-860703MM 

Broadcasting 

(Previously 

Company.  Inc.; 

dismissed). 

Raleigh.  NC. 

N.  FM  Raleigh 

BPH-860707MY 

Limited  Partnership; 

(Previously 

V 

Raleigh.  NC. 

dismissed). 

w 

O.  Willowbrook 

BPH-860707NM 

Broadcasting 

(Previously 

Limited  Partnership; 

dismissed). 

Raleigh,  NC. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR.  19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading,  and  Applicants 

1.  Financial  qualifications.  G.I 

2.  Comparative,  A-) 

3.  Ultimate,  A-J 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
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the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street.  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  |an  Gay, 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 
|FR  Doc.  8&-16661  Filed  7-22-88;  8:45  am] 

BILUNG  CODE  6712-01-M 


Applications  for  Consolidated 
Hearing;  WCND,  Inc.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  and  city/ 
State 

File  No 

MM 

Docket 

No. 

A  WCND,  Inc.; 

Shelbyville.  KY. 
8  CSW.  Ltd.; 

Shelbyville.  KY. 
C  Wayne  Louis 

Wilson;  Shelbyville. 

KY. 

BPH-e70514MJ.... 
BPH-870515MS... 
BPH-870515NO... 

88-337 

Services,  Inc.,  2100  M  Street,  NW., 
Washington,  DC  20037  (Telephone  No. 
(202)  957-3800). 

VV.  lay  Gay. 

Assistant  Chief.  Audio  Services  Division. 
Mass  .Media  Bureau. 

|FR  Doc.  88-16662  Filed  7-22-88:  8;45  em] 

BILLING  CODE  6712-01-M 


Applications  for  Consolidated 
Hearing;  WYAL  Radio,  Inc.,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  the 
particular  applicant. 

Issue  Heading,  and  applicants 

1.  Comparative,  A.  B,  C 

2.  Ultimate,  A,  B,  C 

3.  If  there  is  any  non-standardized 
issue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 


Applicant,  and  city/ 
State 


,  WYAL  Radio.  Inc.; 

Scotland  Neck,  NC 
;.  Michael  Ronald 

Bland;  Scotland 

Neck,  NC. 
;.  Ennn  L.  Hester  et 

al.  d/b/a  Holly 

Spirit  FM 

Partnership; 

Scotland  Neck.  NC. 


File  No. 


BPH-870331MP 
BPH-8  70331  NX 

BPH-87042MF 


MM 

Docket 

No. 


88-338 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  apphcations  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR.  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Air  Hazard.  C 

2.  Comparative,  A.B.C. 

3.  Ultimate,  A.B.C 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington  DC.  This 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street.  NW.. 


Washington.  DC  20037.  (Telephone  (202) 

857-3800). 

W.  Ian  Gay, 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 
[FR  Doc.  88-16663  Filed  7-22-88;  8:45  am) 
BILLING  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  ocean 
freight  forwarder  licenses  have  been 
revoked  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  .Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  freight  forwarders,  46  CFR  Part 
510. 

License  Number:  1925 
Name:  Ebrin  International,  Inc. 
Address:  162  Village  Path,  Lakewood,  NJ 
^  08701 

Date  Revoked:  June  9, 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number:  2565 

Name:  Air  Marine  International  Cargo 

Services,  Inc.  dba  M.A.C.  Cargo 

Services 
Address:  6856  N.W.,  77  Court,  Miami.  FL 

33166 
Date  Revoked:  June  25, 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number:  1629R 
Name:  Transnational  Shipping 

Corporation 
Address:  17  Battery  Place,  New  York. 

NY  10004 
Date  Revoked:  June  26. 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number:  2774 
Name:  JBM  &  Sons  International  Freight 

Forwarders.  Inc. 
Address:  2151  NW.  72nd  Ave.  Miami.  FL 

33122 
Date  Revoked:  June  30, 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond  [ 

License  Number:  2404 
Name:  Transworld  Freight  Systems, 

Corp. 
Address:  2400  N.W.  93rd  Ave.,  Miami. 

FL  33172 
Date  Revoked:  July  1, 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number:  3073 
Name:  Edward  O.  Himley.  Jr..  dba  Cap 

Air/Ocean 
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Address:  3115  Will  Clayton  Parkway. 

Houston,  TX  77032 
Date  Revoked:  July  12. 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
Robert  G.  Draw. 

Director,  Bureau  of  Domestic  Regulation. 
[FR  Doc.  88-16616  Filed  7-22-88:  8:45  am] 

WLUMQ  COOC  (TaO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Commerce  Bancorp,  Inc^  et  al.; 
Formations  of,  Acquisitions  by,  and 
■Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
12. 1988. 

A.  Federal  Reserve  Bank  of 
Pfailadelpliia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia.  Pennsylvania  19105: 

1.  Commerce  Bancorp,  Inc.,  Cherry 
Hill.  New  Jersey;  to  acquire  100  percent 
of  the  voting  shares  of  Citizens  State 
Bank  of  New  Jersey,  Forked  River,  New 
Jersey.  Comments  on  this  application 
must  be  received  by  August  17. 1988. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261; 

1.  City  Holding  Company,  Charleston, 
West  Virginia;  to  acquire  100  percent  of 
the  voting  shares  of  Bank  of  Ripley, 
Ripley,  West  Virginia. 

C  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 


South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Athens  Bancorp,  Inc.,  Athens. 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Junction  State  Bank. 
Junction  City,  Wisconsin. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Peoples  Investment  Corporation, 
Cuba.  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  Peoples  Bank  of 
Steelville,  Steelville.  Missouri,  a  de  novo 
bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  19, 1988. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-16618  Filed  7-22-88;  8:45  am] 

BtLUNG  CODE  •21(M>1-M 


First  NH  Banlts,  Inc^  Acquisitions  of 
Companies  Engaged  in  Permissible 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  5, 1988. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  First  NH  Banks,  Inc.,  Manchester. 
New  Hampshire;  to  acquire  EG  &  G 
Financial  Services.  Inc.,  Wellesley. 
Massachusetts,  and  thereby  engage  in 
leasing  activities  pursuant  to 
§  225.25(b)(5)  of  the  Board's  Regulation 
Y.  Comments  on  this  application  must 
be  received  by  August  9, 1988. 

C.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  PennBancorp,  Titusville. 
Pennsylvania;  to  alter  the  current 
exempt  activities  of  United  Data 
Services,  Inc.,  by  providing  data 
processing  services  to  an  unaffiliated 
third  party  pursuant  to  S  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

D.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  MNC  Financial,  Inc.,  Baltimore. 
Maryland;  to  acquire  Landmark 
Financial  Services,  Inc.,  Silver  Spring, 
and  thereby  engage  in  making,  acquiring 
and  servicing  loans  pursuant  to  section 
225.25(b)(1);  acting  as  agent  for  credit 
life  and  disability  insurance;  and  acting 
as  agent  for  credit  and  collateral 
insurance  directly  related  to  extensions 
of  credit  by  the  company  or  its 
subsidiaries  pursuant  to  section 
225.25(b)(8)  of  the  Board's  Regulation  Y. 
Comments  on  this  application  must  be 
received  by  August  17, 1988. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis. 
Minnesota;  to  acquire  Underwriting 
Specialists,  Norfolk,  Nebraska,  and 
thereby  indirectly  acquire  engage  in 
general  insurance  agency  activities 
pursuant  to  §  225.25(b)(8)  of  the  Board's 
Regulation  Y.  Comments  on  this 
application  must  be  received  by  August 
9, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  19, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-16619  Filed  7-22-88;  8:45  am] 

BILLING  CODE  6210-01-M 
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GENERAL  SERVICES 
ADMINISTRATION 

Federal  Telecommunications  Privacy 
Advisory  Committee;  Meeting 

Notice  is  hereby  given  that  the 
General  Services  Administration's 
Federal  Telecommunications  Privacy 
Advisory  Committee  will  meet  on 
August  1. 1988.  from  9:00  a.m.  to  Noon  in 
room  119  of  the  Veterans  Administration 
Building,  810  Vermont  Avenue.  NW., 
Washington,  DC  20420.  The  agenda  will 
include  (1)  Background  on  the  issues,  (2) 
discussion  of  the  issues  and  the 
materials  furnished  before  the  meeting, 
and  (3)  information  needed  for  resolving 
the  issues. 

The  meeting  will  be  open  to  the 
public. 

Less  than  fifteen  days  notice  of  this 
meeting  is  being  provided  due  to 
scheduling  difficulties. 

Questions  regarding  this  meeting 
should  be  directed  to  John  J.  Landers 
(202)  523-5308. 

Dated:  July  14, 1988. 
lohn ).  Landera, 

Director,  Office  of  Administration. 
Information  Resources  Management  Service. 
(FR  Doc.  83-16617  Filed  7-22-88;  8:45  am] 

BILUNO  CODE  6S20-2S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Chronic  Disease  Burden  and 
Prevention  Models;  Program 
Announcement  and  Availability  of 
Funds  for  Fiscal  Year  1988 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  announces  the  availability  of 
funds  for  Fiscal  Year  1988  for  a 
cooperative  agreement  to  participate  in 
a  project  known  as  Chronic  Disease 
Burden  and  Prevention  Models. 

Authority 

This  program  is  authorized  under 
section  317  (247  b)  of  the  Public  Health 
Service  Act,  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  Number  is 
13.283. 

Purpose 

A.  Purpose 

To  assist  State  Health  Departments  to 
plan  chronic  disease  prevention  and 
intervention  control  programs  for  the 
greatest  measurable  health  improvement 
per  resources  expended  by  enhancing 
their  capacity  to  direct  resources  toward 
effective  prevention  and  control  efforts. 


B.  Objectives 

1.  To  develop  a  "Disease  Burden 
Model"  for  at  least  twelve  specific 
chronic  diseases. 

2.  To  develop  a  "Disease  Prevention 
Model."  adaptable  to  accommodate 
multiple  chronic  disease  categories,  for 
at  least  twelve  specific  chronic  diseases. 

3.  To  test  developed  models  in 
different  populations  and  for  different 
chronic  diseases. 

Eligible  Applicants 

Eligible  applicants  arc  the  official 
health  departments  of  any  State, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  any 
territory  or  possession  of  the  United 
States. 

Cooperative  Activities 

A.  Recipient  Activities 

1.  Assume  the  leadership  role  in  the 
preparation  of  Software  Packages  for 
Disease  Burden  and  Disease  Prevention 
Models: 

a.  Using  State  data,  prepare  a  menu- 
driven  software  package  (Disease 
Burden  Model  (DBM))  for  use  with  ffiM- 
compatible  personal  computers  which 
can  be  used  to  quantify  the  burden  of 
specific  chronic  diseases.  Examples  of 
indices  which  might  be  used  to  develop 
the  DBM  include:  Mortality  rates, 
Morbidity/Hospitalization  Rates,  Years 
of  Potential  Life  Lost.  Examples  of  data 
sources  that  might  be  used  to  develop 
the  model  include:  Vital  Records, 
Hospital  Discharge  abstracts.  Specific 
Disease  Registries,  Outpatient  Visit 
Records,  Nursing  Home  Records, 
Worker's  Compensation  Claims. 
Insurance  Claims. 

The  DBM  should  be  developed  during 
the  first  year  of  this  project  using  at 
least  12  major  chronic  diseases  which 
have  significant  impact  on  health  care 
cost. 

b.  Using  State  data,  prepare  a  second 
menu-driven  software  package  (Disease 
Prevention  Model  (DPM))— for  IBM 
compatible  personal  computers — which 
can  be  used  to  quantify  the  effectiveness 
of  various  prevention,  intervention  or 
control  programs  to  reduce  morbidity 
and  mortaUty  developed  in  the  DBM. 
The  DPM  should  be  developed  utilizing 
at  least  12  major  chronic  diseases  for 
which  there  exists  significant  potential 
to  reduce  overall  morbidity  and 
mortality. 

Some  of  the  indices  in  the  DPM  should 
be  quite  similar  to  those  in  the  DBM,  as 
the  ultimate  goal  is  to  reduce  the 
quantified  burden.  The  DPM  should 
quantify  the  extent  to  wliich  the  burden 
can  be  lessened  with  the  application  of 
various  prevention  and  intervention/ 


control  strategies.  Therefore,  the  "units" 
will  be  quite  similar.  This  model  will  be 
developed  in  year  2  of  the  project. 

2.  Utilizing  State  data,  test  both  the 
DBM  and  DPM  developed  above  on  two 
completely  different  chronic  diseases  in 
specific  populations  of  at  least  SOO.OIX) 
people.  "This  will  be  done  in  years  2  and 
3  respectively. 

B.  Centers  for  Disease  Control  (CDC) 
Activities 

1.  Provide  technical  assistance  in  the 
development  of  all  phases  of  both 
models,  including  model  components, 
methodology,  diseases  of  interest,  and 
techniques  for  testing  both  models. 

2.  Identify  specific  diseases  and 
populations  for  testing  both  Disease 
Burden  and  Prevention  Models. 

3.  Apply  both  Disease  Burden  and 
Disease  Fh-evention  Models  to  specific 
populations  using  ten  priority  chronic 
diseases. 

4.  Disseminate  the  Disease  Burden 
and  Prevention  Models  to  all  State  and 
selected  local  health  departments  for 
further  use,. testing,  and  evaluation. 

5.  Determine  the  usefulness  of  the 
Disease  Burden  and  Prevention  Models 
in  various  other  prevention/intervention 
programs. 

Availability  of  Funds 

It  is  expected  that  the  approximately 
$80,000  will  be  available  in  Fiscal  Year  * 
1988  to  fund  one  award.  The  award  will 
be  funded  with  a  12-month  budget 
period  and  3-year  project  period.  It  is 
planned  that  at  least  $80,000  will  be 
available  each  year.  The  project  period 
is  expected  to  be  3  years  with  Year  1 
devoted  to  developing  the  Disease 
Burden  Model  and  Year  2  devoted  to 
developing  the  Disease  Prevention 
Model.  Testing  both  models  in  a  state 
health  department  will  take  place  during 
the  third  year.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  in  *' 
meeting  project  objectives  and 
availability  of  funds.  The  fimding 
estimate  outlined  above  is  subject  to 
changf!. 

Reporting  Requirements 

The  recipient  of  this  assistance  award 
will  submit  quarterly  and  annual 
summary  progress  reports  providing 
details  of  accomplishments  toward  the 
development  of  Disease  Burden  and 
Disease  Prevention  Models.  Financial 
status  reports  must  be  filed  no  later  than 
90  days  after  the  end  of  each  budget 
period.  Final  financial  status  and 
progress  reports  are  required  no  later 
than  90  days  after  the  end  of  each 
project  period. 
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Review  Criteria 

Applications  will  be  reviewed  and 
evaluated  based  on  the  evidence 
submitted  which  specifically  describes 
the  applicant's  abihty  to  meet  the 
following  criteria: 

A.  The  adequacy  and  completeness  of 
the  project  plan  and  methodology, 
including  a  proposed  specific  time 
schedule  for  accomplishing  the 
objectives  and  activities. 

B.  Qualifications  and  time  allocation 
of  the  applicant's  technical  and 
administrative  staff  and  the  type  and 
quality  of  facilities  and  equipment  for 
the  project. 

C.  The  extent  to  which  the  objectives 
of  the  apphcations  fit  the  objective  for 
which  applications  were  invited.  More 
specifically,  the  selection  of  award  sites 
will  be  based  in  the  potential  for 
developing  viable,  flexible,  and  efficient 
software  packages  that  directly  address 
Disease  Burden  and  Disease  Prevention. 
The  elements  which  should  be 
incorporated  in  the  models  include,  but 
should  not  be  limited  to.  mortality  rates, 
morbidity  or  hospitalization  rates 
(including  length  of  stay,  cost  of 
procedure),  years  of  potential  life  lost, 
outpatient  visits  (  number  of  visits,  cost 
of  procedures)  worker's  compensation 
or  disability  costs  and  lost-productivity. 

D.  The  adequacy  of  the  DBM  and 
DPM  software  packages  in  quantifying 
chronic  disease  burden  and  the  effect  of 
its  prevention. 

E.  The  adequacy  of  these  models  in 
enhancing  the  capacity  of  State  and 
local  health  department  to  direct 
resources  toward  effective  prevention 
and  control  efforts,  i.e.  ability  to  test  the 
models  in  populations  of  at  least  500,000 
people  and  the  ability  to  interpret  tlie 
parameters  of  the  models. 

F.  Knowledge  of  quantitative 
techniques  commonly  used  in 
descriptive  epidemiology,  cost-benefit 
analysis,  cost-effectiveness  analysis, 
decision  analysis,  and  cost-analysis. 

G.  Familiarity  with  Statistical 
Analysis  System  (SAS)  or  comparable 
software  including:  Basic  commands, 
statistical  analysis,  creation  of  SAS 
datasets,  and  use  of  SAS  datasets. 

Applicadoc  Submission 

The  original  and  two  unbound  copies 
of  the  application  (PHS  5161-1,  revised 
3/86)  should  be  submitted  to  Henry  S. 
Cassell  III,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  Room  300,  Mailstop 
E14.  Atlanta,  GA  30305  on  or  before  July 
30. 1988. 


A.  Deadlines 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  should  request  a  legibly- 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly-dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

B.  Late  Application 

Applications  which  do  not  meet  the 
criteria  in  either  paragraph  1  or  2 
immediately  above  are  considered  late 
applications  and  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  the  applicant. 

Other  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Where  to  Obtain  Additional  Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from:  Terry  C.  Maricle,  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road.  NE., 
Room  321,  Atlanta,  Georgia  30305.  (404) 
842-6575  or  FTS  236-6575.  Technical 
assistance  may  be  obtained  from  the 
Division  of  Chronic  Disease  Control: 
John  Howard  Hill,  Deputy  Chief,  ESB. 
Division  of  Chronic  Disease  Control, 
Center  for  Environmental  Health  and 
Injury  Control,  Centers  for  Disease 
Control,  Atlanta,  Georgia  30333.  (404) 
488-4363  or  FTS  236-^363  or  FTS  236- 
4363  or  Gary  F.  Stein,  M.D..  M.O.H., 
Medical  Epidemiologist,  Division  of 
Chronic  Disease  Control.  Center  for 
Environmental  Health  and  Injury 
Control,  Centers  for  Disease  Control, 
Atlanta.  Georgia  30333.  (404)  488-4370  or 
FTS  236-4370. 

Dated:  July  20, 1988. 

Glenda  S.  Cowart, 

Director,  Office  of  Program  Support,  Centers 
for  Disease  Control. 

[VR  Doc.  88-16708  Filed  7-22-88:  8:45  am] 

BILUNG  CODE  4160-1«-U 


Family  Support  Administration 
Office  of  Community  Services 

Availability  of  Funds  and  Requests  for 
Applications;  Correction 

AGENCY:  Office  of  Energy  Assistance, 
Office  of  Community  Services,  Family 
Support  Administration,  Department  of 
Health  and  Human  Services. 

ACTION:  The  purpose  of  this  notice  is  to 
correct  the  address  given  in  Program 
Announcement  No.  OCS-OEA-88-1, 
Availability  of  Funds  and  Requests  for 
Applications  Under  the  Office  of 
Community  Services.  Office  of  Energy 
Assistance,  Technical  Assistance  and 
Training  Discretionary  Authority, 
published  in  the  Federal  Register,  Vol. 
53,  No.  136,  Friday,  July  15. 1988. 

SUMMARY:  Applications  for  Program 
Announcement  No.  OCS-OEA-88-1, 
should  be  mailed  to:  Family  Support 
Administration.  Office  of  Grants 
Management,  370  L'Enfant  Promenade, 
SW..  Washington,  DC  20447. 

Hand  delivered  applications  should 
be  brought  to:  Family  Support 
Administration,  Office  of  Grants 
Management,  901  D  Street,  SW..  6th 
Floor,  Washington,  DC  20447. 

FOR  FURTHER  INFORMATION  CONTACT 

Susan  Peters,  Telephone:  (202)  245-1303 
or  252-5319,  Office  of  Community 
Services,  370  L'Enfant  Promenade.  SW., 
5th  Floor,  Washington.  DC  20447. 
Mary  M.  Evert. 

Director,  Office  of  Community  Services. 
[FR  Doc.  88-16673  Filed  7-22-88:  8:45  am] 

BILUNG  COOC  41S(MH-M 


Indian  Health  Service 

Fiealth  Promotion  and  Disease 
Prevention  Demonstration  Projects: 
Grants  Application  Announcement 

AGENCY:  Indian  Health  Service. 

ACTION:  Notice  of  Competitive  Grant 
Applications  for  Health  Promotion  and 
Disease  Prevention  Demonstration 

Projects. 

SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  that  competitive  grant 
applications  are  now  being  accepted  for 
Health  Promotion  and  Disease 
Prevention  (HP/DP)  Demonstration 
Projects  established  by  the  Indian 
Alcohol  and  Substance  Abuse 
Prevention  and  Treatment  Act  of  1986. 
Pub.  L.  99-570,  section  4228(c)(1).  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  13.166.  Projects  will  be 
administered  in  accordance  with  OMB 
Circular  A-110,  Uniform  Requirements 
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for  Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit         -' 
Organizations,  and  with  Federal 
Regulations  at  45  CFR  Part  74. 
Administration  of  Grants.  There  will  be 
only  one  funding  cycle  during  Fiscal 
Year  1988. 

date:  An  original  and  two  (2)  copies  of 
the  completed  grant  application  must  be 
submitted  by  close  of  business  on 
August  31. 1988,  to  the  Grants 
Management  Branch,  Division  of  Grants 
and  Contracts,  Indian  Health  Service, 
Room  6A-33,  5600  Fishers  Lane, 
Rockville.  Maryland  20857.  Close  of 
business  means  4:00  P.M.  Eastern 
Daylight  Time. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline  or 

(2)  postmarked  on  or  before  the  deadline 
and  received  in  time  to  be  reviewed 
along  with  all  other  timely  applications. 
A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing. 

Applications  received  after  the 
announced  closing  date  will  not  be 
considered  for  funding. 
FOR  FURTHER  INFORMATION  CONTACT. 
For  grants  information,  contact  M.  Kay 
Carpentier.  Grants  Management  Officer, 
Grants  Management  Branch,  Division  of 
Grants  and  Contracts,  Indian  Health 
Service,  Room  6A-33,  5600  Fishers  Lane, 
Rockville.  Maryland  20857,  (301)  443- 
5204.  For  program  information,  contact 
Dr.  Craig  Vanderwagen,  Director, 
Division  of  Clinical  and  Preventive 
Ser\ices.  Indian  Health  Service,  Room 
6A-55,  5600  Fishers  Lane,  Rockville, 
Marjland  20857.  (301)  443-4644.  (These 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This 
announcement  provides  information  on 
the  general  program  purpose, 
programmatic  priorities,  eligibility 
requirements,  funding  availability,  and 
application  procedures  for  the  Health 
Promotion  and  Disease  Prevention  (HP/ 
DP)  Demonstration  Projects  for  Fiscal 
Year  1988. 

A.  General  Program  Purpose 

To  establish  health  promotion  and 
disease  prevention  demonstration 
projects  that  will  implement  the  intent  of 
the  Indian  Alcohol  and  Substance 
Abuse  Prevention  and  Treatment  Act  of 
1986,  Pub.  L  99-570,  section  4228(c)(1). 

B.  Programmatic  Priority 

Only  one  progranmiatic  priority  has 
been  established  for  funding  during  this 


fiscal  year.  In  accordance  with  the 
intent  of  section  4228(c)(1).  Pub.  L  99- 
570,  Indian  Alcohol  and  Substance 
Abuse  Prevention  and  Treatment  Act  of 
1986,  the  priority  will  be  demonstration 
projects  which  relate  to  determining  the 
most  effective  and  cost-efficient  means 
of: 

"(A)  Providing  health  promotion  and 
disease  prevention  services. 

(B)  Encouraging  Indians  to  adopt  good 
health  habits, 

(C)  Reducing  health  risks  to  Indians, 
particularly  the  risks  of  heart  disease, 
cancer,  stroke,  diabetes,  depression,  and 
lifestyle  related  accidents, 

(D)  Reducing  medical  expenses  of 
Indians  through  health  promotion  and 
disease  prevention  activities, 

(E)  Establishing  a  program — 
(i)  Which  trains  Indians  in  the 

provision  of  health  promotion  and 
disease  prevention  services  to  members 
of  their  tribe,  and 

(ii)  Under  which  such  Indians  are 
available  on  a  contract  basis  to  provide 
such  services  to  other  tribes,  and 

(F)  Providing  training  and  continuing 
education  to  employees  of  the  service, 
and  to  paraprofessionals  participating  in 
the  Community  Health  Representative 
Program,  in  the  delivery  of  health 
promotion  and  disease  prevention 
services." 

An  applicant  under  this  program  must 
address  all  of  the  above  objectives  A-F. 
Failure  of  an  applicant  to  include  all  of 
these  objectives  will  make  the 
application  imresponsive  and.  thus, 
ineligible  for  consideration.  As  part  of 
the  work  plan,  the  demonstration  project 
must  include  an  analysis  of  the  cost 
effectiveness  of  the  organizational 
structures  and  of  the  social  and 
educational  programs  useful  in 
achieving  objectives  A-F. 

Projects  will  be  funded  for  a  one-year 
project  period. 

C.  Eligibility  Requirements 

Under  section  4228(c)(3)  (B)  and  (C). 
the  Secretary  is  authorized  to  award 
grants  under  this  program  to  any 
"school  of  medicine"  or  "school  of 
osteopathy"  as  those  terms  are  defined 
by  section  701(4)  of  the  Public  Health 
Service  Act  (42  U.S.C.  292a(4]).  Section 
701(4)  provides,  in  pertinent  part,  as 
follows: 

"The  terms  'school  of  medicine',  *  •  • 
'school  of  osteopathy',  *  *  *  mean  an 
accredited  public  or  nonprofit  private 
school  in  a  State  that  provides  training 
leading,  respectively,  to  a  degree  of 
doctor  of  medicine,  *  *  *  a  degree  of 
doctor  of  osteopathy  •  *  *." 

The  statute  at  section  4228(c)(3)(A) 
requires  that  a  demonstration  project 
under  this  program  shall  be  conducted 


in  association  with  at  least  one  of  the 
following: 

(i)  Health  profession  school. 

(ii)  Alhed  health  profession  or  nurse 
training  institution,  or 

(iii)  Public  or  private  entity  that 
provides  health  care. 

The  IHS  interprets  (i)  above,  health 
professions  school,  as  meaning  a  health 
profession  school  other  than  the 
applying  entity.  In  addition  to  this 
statutory  association  provision,  the  IHS 
has  determined  that  because  of  the 
nature  of  the  demonstration  program, 
which  is  geared  toward  demonstrating 
health  promotion  and  disease 
prevention  with  regard  to  Indians  and 
Indian  tribes,  the  grantee  will 
additionally  be  required  to  conduct  the 
project  in  association  with  an  Indian^  — 
tribe,  a  tribal  organization,  or  a  group  of 
tribes  or  tribal  organizations.  Therefore, 
the  applicant  organization  must  show 
that  it  has  met  the  above  two 
associational  requirements  by^ 
submitting  letters  of  agreement  or 
support  or  other  such  evidence  (i.e., 
resolution)  showing  that  the  required 
linkages  are  in  place. 

D.  Fund  Availability 

Approximately  $500,000  is  available 
for  award  of  HP/DP  demonstration 
project  grants  during  this  competitive 
funding  cycle.  It  is  anticipated  that  one 
to  two  projects  will  be  funded. 

E.  Application  Process 

1.  A  Grant  Application  Kit  for  Health 
Promotion  and  Disease  Prevention 
Demonstration  Projects,  including 
Standard  Form  424  Page  1  (Rev.  4-84) 
and  General  Information  and 
Instructions  for  Grant  Application  Form 
PHS  5161-1  (Rev.  3-86).  may  be 
obtained  from  the  Grants  Management 
Officer  at  the  address  and  telephone 
number  previously  cited  in  this 
announcement. 

2.  The  application  must  be  signed  and 
submitted  by  an  individual  authorized  to 
act  for  the  applicant  and  to  assume  on 
behalf  of  the  applicant  the  obligations 
imposed  by  the  terms  and  conditions  of 
any  award. 

3.  Each  application  will  be  reviewed 
for  completeness,  eligibility  and 
conformance  with  the  established 
programmatic  priorities.  All  acceptable 
applications  will  be  subject  to  a 
competitive  review  and  evaluated  in 
accordance  with  established  objective 
review  procedures.  This  program  is  not 
subject  to  E.0. 12372. 

4.  All  applicants  will  be  notified 
regarding  the  status  of  their  applications 
(approved,  approved  unfunded, 
disapproved  or  deferred)  by  September 


27906 


Federal  Register  /  Vol.  53.  No.  142  /  Monday.  ]uly  25.  1988  /  Notices 


15, 1988.  Projects  will  start  no  later  than 
September  29, 1988. 

Criteria  for  Review  and  Evaluation: 
All  applications  will  be  evaluated  in 
accordance  with  the  following  weighted 
criteria: 

Criterion  and  Weight 

#1.  Statement  of  Problems:  Does  the  project 
address  the  established  priority?  Does  the 
applicant  provide  data  and  supporting 
d^umentation  that  identify  the  extent  of 
the  problems  and  the  need  for  effective  and 
cost-efficient  means  of  resolving  these 
problems  within  the  tribes/tribal 
organizations? — 15 

#2:  Identification  of  Prescribed  Associations: 
Does  the  applicant  clearly  identify  the 
groups  with  which  it  will  be  associated  for 
carrying  out  the  project  and  the  role  of  the 
groups  in  the  project?  Do  the  groups  fall 
within  those  specified  by  program 
requirements?  Has  the  applicant  included 
adequate  documentation  (tribal  resolution, 
letters  of  support  etc.)  of  the  involvement 
of  the  groups  in  the  project? — 15 

#3:  Scope  of  Work  and  Worli  Plan:  Are  the 
goals  and  objectives  of  the  project  clearly 
stated  in  measurable  terms  with  realistic 
timeframes?  Does  the  work  plan 
specifically  address  each  objective  A-F? 
Does  the  scope  of  work  and  work  plan 
reflect  realistic  methods  for  addressing  the 
objectives?  Will  the  proposed  methodology 
lead  to  determination  of  an  effective  and 
cost-efficient  means  of  dealing  with  the 
stated  problems?  Does  the  methodology 
provide  for  an  analysis  of  the  cost 
effectivenes  of  the  organizational 
structures  and  of  the  social  and 
educationjal  programs  useful  in  achieving 
the  projelct  objectives?  Can  the  project  be 
accomplished  within  a  1-year  period? — 30 

#4:  Qualification  of  Personnel/Adequacy  of 
Management  Controls  and  Budget:  Does 
the  proposal  contain  a  staffing  plan?  Is 
proposed  stafHng  adquate  to  carry  out  the 
work  plan?  Do  the  resumes  of  the  staff 
indicate  that  their  qualificatioos  are 
appropriate  to  the  proposed  scope  of  work? 
Is  there  adequate  administrative  staff  for 
proper  project  management?  Are  the 
organizational  structure  and  resources 
adequate  for  conduct  of  the  project?  Does 
the  proposal  reflect  adequate  supervision 
of  both  the  technical  and  business  aspects 
of  the  project?  Does  the  budget  clearly 
identify  and  justify  costs?  Is  the  budget 
adequate  and  realistic  in  relation  ,to  the 
proposed  scope  of  work?  Are  the  proposed 
facilities  and  equipment  adequate?  Are 
proposed  equipment  purchases  necessary 
for  conduct  of  the  project? — 20 

«5:  Internal  Project  Evaluation:  Does  the 
applicant  include  an  evaluation  process 
and  does  this  process  clearly  identify  who 
will  perform  the  evaluation,  when 
evaluations  will  be  performed,  and  what 
documentation  will  be  provided?  Are  the 
evaluation  criteria  clear  and  measurable? 
Do  the  criteria  use  baseline  data  against 
which  to  evaluate  whether  objectives  were 
met?  Will  the  evaluation  process  determine 
whether  the  project  outcome  was 
successful?-20 
Total  Value— 709 


Date:  June  24, 1988. 
Everett  R.  Rhoades. 

Assistant  Surgeon  General,  Director. 
[FR  Doa  88-16647  Filed  7-22-88;  8:45  am] 

BtUJNG  COOC  41«0-tS-« 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ID-010-08-4212-13;  IDI-23782] 

Realty  Actions;  Sales,  Leases,  etc^ 
Idirtto 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action— IDI- 
23782,  exchange  of  public  and  private 
lands  in  Owyhee  and  Twin  FaUs 
Counties,  Idaho. 

summary:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  imder 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716): 

Boise  Meridian,  Idaho 

T.  10  S.,  R.  12  E., 
Sec.  7.  lots  3.  4,  E^SE%,  W^EV^SW^; 
Sec.  8.  SV4: 
Sec.  9.  SWs: 
Sec.  17,  All; 
Sec.  18,  lots  1,  2,  3,  NEV*,  EViNWW.  NEy4 

SWV«,  EV4SEV4SWy4,  SEV*: 
Sec.  19.  lot  2,  NEV*,  EVtNEV*NW V*.  SEV* 

NW'/*; 
Sec.  20,  NV4. 
Comprising  2,624.34  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  General  Tews: 

Boise  Meridian,  Idaho 

T.  14  S.,  R.  13  E., 
Sec.  13,  SWy4SWV«  (above  high  water 

line); 
Sec.  14.  NEy4SEV4,  SV4SEy4  (all  above  high 

water  line); 
Sec.  23.  NEV4NEV4,  NEy4SWy4:  SV4NWy4. 

N%NWy4SWy4.  NV4SV4NWy4SW%  (all 

south  and  east  above  high  water  line); 
Sec.24.  NWy4NWy4. 

Comprising  272.16  acres  of  private  land. 

The  purpose  of  this  exchange  is  to 
acquire  the  non-Federal  lands,  which 
have  high  public  values  for  recreation 
use.  These  lands  are  used  heavily  by  the 
public  for  fishing  and  boating  access. 
The  acquisition  of  these  lands  has 
received  significant  support  by  the 
public,  and  some  of  the  state  and  local 
government  agencies.  The  public 
interest  will  be  well  served  by 
completing  the  exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 


by  payment  to  the  United  States  by 
Gerald  Tews  of  funds  in  an  amount  not 
to  exceed  25  percent  of  the  total  value  of 
the  lands  to  be  transferred  out  of 
Federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

1.  Ditches  and  Canals. 

DATES  AND  ADDRESSES:  On  or  before 
September  8, 1988,  interested  parties 
may  submit  comments  to  the  District 
Manager,  Bureau  of  land  Management. 
3948  Development  Avenue,  Boise,  Idaho 
83705.  Objections  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  me  final 
determination  of  the  Department  of 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  concerning  the 
exchange,  contact  Delores  Hilde  at  (206) 
334-1582.  The  Environmental 
Assessment/Land  Report  is  also 
available  for  review  at  the  Boise  District 
Office,  3948  Development  Avenue, 
Boise,  Idaho. 

SUPPlfMENTARY  INFORMATION: 

Publication  of  this  notice  segregates  the 
previously  described  public  lands  from 
appropriation  under  the  pubhc  land 
laws  including  the  mining  and  mineral 
leasing  laws  for  a  period  of  2  years  from 
the  date  of  publication  or  until  patent  is 
issued,  whichever  comes  first. 

Dated:  July  15. 198a 
).  David  Brunner, 
District  Manager. 

[FR  Doc.  68-16443  Filed  7-22-88:  MS  am) 
aiUJNG  CODE  oio-«e-M 


Minerals  Management  Service 

Arctic  Oil  Spill  Response  Tecftnology; 
Request  for  Information 

AGENCY:  Minerals  Management  Service, 
Interior. 

action:  Request  for  Information  on 
Arctic  Oil  Spill  Response  Technology  for 
the  Alaskan  Outer  Continental  Shelf 
(OCS). 

SUMMARY:  This  Notice  requests 
comments  and  recommendations  on 
questions  and  issues  relating  to  research 
and  development  to  improve  or  advance 
arctic  oil  spill  response  capabilities.  The 
Minerals  Management  Service  (MMS) 
plans  to  conduct  a  workshop  on  arctic     . 
oil  spill  response  technology  in  late 
November  or  early  December  1988.  The 
MMS  is  soliciting  information  on  arctic 
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oil  spill  response  technology  research 
needs  to  facilitate  planning  for  the 
workshop.  The  workshop  will  be  a 
public  forum  to  identify  future  research 
and  development  needs  to  improve  and 
advance  arctic  oil  spill  response 
capability  and  to  present  discussions  of 
the  state  of  the  art  and  existing  research 
activities.  The  workshop  will  focus  on 
existing  and  developing  technology  and 
will  not  be  directed  at  fate  and  effect 
issues. 

DATES:  Written  comments  and 
recommendations  should  be  submitted 
no  later  than  August  22, 1988. 
ADDRESS:  Comments  and 
recommendations  should  be  submitted 
to  Chief.  Technology  Assessment  and 
Research  Branch,  Minerals  management 
Service.  12203  Sunrise  Valley  Drive, 
Mail  Stop  647,  Reston,  Virginia  22001, 
with  a  copy  to  Regional  Supervisor, 
Field  Operations,  Minerals  Management 
Service,  949  E.  36th  Avenue,  Room  110, 
Anchorage,  AK  99508-4302. 
Fon  FiNrrNER  inhmmation  cowtact: 
John  Gregory,  Chief.  Technology 
Assessment  and  Research  K-anch,  FTS 
959-7752  or  (703)  648-7752,  or  Rodney 
Smith,  Regional  Supervisor,  Field 
Operations,  Alaska  OCS  Region,  (907} 
261-4188. 
SUPPLEMENTART  INFORMATION:  Oil  spill 

response  technology  for  arctic 
conditions,  as  found  in  the  Alaskan 
Beaufort  and  ChuJcchi  Seas,  has  been 
the  subject  of  research  and  development 
for  over  a  decade.  Much  of  the  research 
conducted  at  the  Oil  and  Hazardous 
Materials  Simulated  Environmental  Test 
Tank  and  offshore,  throogh  a  joint  MMS- 
Environment  Canada  Research  Program 
and  through  the  State  of  Alaska's  Tier  n 
Broken  Ice  Oil  Spill  Research  and 
Development  Program,  has  been 
directed  at  unstable  ice  conditions  in  the 
Alaslcan  Beaufort.  Additional  research 
conducted  by  foreign  governments  (most 
notably,  Canada),  universities,  private 
organizations,  and  the  oil  and  gas 
industry,  also  had  direct  relevance  and 
applicability  to  the  Alaskan  Beaufort 
Since  exploratory  drilling  started  in 
the  Alaskan  Beaufort  OCS  and  State 
submerged  lands,  there  have  been 
several  advances  in  arctic  spill  response 
technology  and  an  improved 
understanding  of  oil  behavior  in  arctic 
conditions.  The  MMS  has  been 
encouraged  by  the  rate  at  which 
previous  and  ongoing  efforts  have 
improved  and  advanced  arctic  oil  spill 
response  technology  through  its  own 
and  other  research  efforts.  The  MMS 
wants  to  maintain  this  momentum  and 
continuity  in  advancing  and  improving 
arctic  oil  spill  response  technology. 
Continued  research  and  development 


could  further  advance  oil  spill  response 
technology  for  more  active-ice  and 
deeper-water  areas. 

Questions  and  Issues 

Respondents  are  requested  to  address 
the  speciBc  questions  and  issues  listed 
below  and  are  encouraged  to  provide 
any  information  which  would  be  useful 
in  identifying  future  research  and 
development  activities  to  improve  and 
advance  arctic  oil  spill  response 
capabilities. 

(a)  Are  there  existing  or  new  response 
techniques,  equipment,  or  products, 
including  chemical  additives,  w^icfa 
have  the  potential  for  arctic  ai^ication 
but  have  not  been  tested  or  evaluated 
and  which  should  be  considered  for 
future  testing  and  evaluation? 

(b)  Are  there  new  techniques  or 
processes  available  which  can  be  used 
to  better  test  and  evaluate  equipment 
efflciency  and  effectiveness  and  which 
have  not  been  used  previously? 

(c)  Are  there  areas  where  continued 
research  is  unnecessary? 

(d)  What  should  the  research 
priorities  be  in  eadi  category  of 
detection,  containment,  recovery,  and 
disposal  for  open  water,  solid-ice,  and 
unstable  ice  conditions? 

Dated:  July  19, 1988. 
Richard  B.  Krah, 

Acting  Associate  Director  for  Offshore 
Minerals  Management 

[FR  Doc.  88-16642  Filed  7-22-88:  8:45  amj 

BIUJNG  COOE  43t0-lffi-«i 


INTERSTATE  COMMERCE 
COMMISSION 

[Finane*  Docket  No.  312M] 

Exemption;  Centralia  and  Webster 
Springs  Railroad  Co.  et  aL,  and  SCS 
Transportation,  Inc.— Merger 
Exemption 

The  Centralia  and  Webster  Springs 
Railroad  Company;  Cheat  Haven  and 
Bniceton  Railroad  Company;  Fairmont 
Morgantown  and  Pittsburg  Railroad 
Company;  and  Western  Maryland 
Railway  Company  (the  subsidiaries), 
CSX  Transportation,  Inc.  (CSXT),  and 
CSX  Corportation.  Inc.  (CSX)  have  filed 
a  notice  of  exemption  for  the  merger  of 
the  subsidiaries  into  CSXT,  with  CSXT 
as  the  surviving  corporation.  The  merger 
was  expected  to  be  consummated  on 
June  30. 1988. 

Each  of  the  subsidiaries  is  a 
nonoperating  company  whose  properties 
are  being  operated  by,  in  the  name  of, 
and  for  the  account  of  CSXT,  a  Class  I 
rail  common  carrier,  all  of  the  carriers 
are  subject  to  Commission  jurisdiction. 


The  subsidiaries  and  CSXT  are 
controlled  by  CSX  pursuant  to  authority 
granted  by  the  Commission. 

This  is  a  transaction  within  a 
corporation  family  of  the  type 
specifically  exempted  from  prior  review 
and  approval  under  49  CFR  1180.2(dK3). 
It  is  a  transaction  that  will  not  result  in 
adverse  dianges  in  service  levels. 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 

To  ensure  that  all  employees  who  may 
be  affected  by  the  transaction  are  given 
the  minimum  protection  afforded  under 
49  U.S.C.  10505(g)(2)  and  49  U.S..  11347. 
the  labor  conditions  set  forth  in  New 
York  Dock  Ry. — Control— Brooklyn 
Eastern  Dist.  360 1.C.C.  60  (1979),  are 
imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Lawrence 
H.  Richmond,  CSX  Transportaticm,  Inc.. 
100  North  Charles  Street  Baltimore.  MD 
21201,  and  Peter  J.  Shudtz,  CSX 
Corporation,  901  East  Cary  Street  P.O. 
Box  C-3222,  Richmond.  VA  23219. 

Decided:  )uly  6, 1988. 

By  Commission,  Jane  F.  Mackall,  Director. 
Office  of  Proceedings. 
Noreta  R.  McG««, 
Secretary. 
[FR  Doc.  88-16277  Filed  7-22-88;  8:45  am) 
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[Financa  Docket  No.  312981 

Exemption;  Chicago  West  Pullman 
Transportation  Corp.  Continuance  In 
Control  Exemption — Georgia 
Woodlands  Railroad  Ca 

Chicago  West  Pullman  Transportation 
Corporation  (CWPT),  a  non-carrier,  has 
filed  a  notice  of  exemption  under  49  CFR 
1180.2(d)(2)  and  1180.4(g)  regarding  its 
continuance  in  control  of  the  Georgia 
Woodlands  Railroad  Company  (GWR) 
while  controlling  the  Chicago  West 
Pullman  &  Southern  Railway  Company 
(CWPS),  Manfacturer's  Junction 
Railway  Company  (MJ),  Newbui^gh  a 
South  ^ore  Railroad  Company  (NSR), 
and  The  Wisconsin  &  Calumet  Railroad 
Company  (WICT). 

CWPT  presently  controls  CWPS,  MJ, 
NSR  and  WICT.  all  class  III  carriers. 
The  transaction  by  which  GWR 
commenced  operations  between  Bamett 
and  Washington,  GA  was  the  subject  of 
a  notice  of  exemption  in  Finance  Docket 
No  31258.  CWPT  inadvertently  failed  to 
file  a  notice  of  exemption  to  control 
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GWR's  commencement  of  operations  on 
June  7, 196& 

CWPT  indicates  that:  (1)  GWR  will 
not  connect  with  any  other  railroads 
within  the  CWPT  corporate  family;  (2) 
the  continuance  in  control  is  not  part  of 
a  series  of  anticipated  transactions  that 
would  connect  GWR  with  any  railroad 
in  the  corporate  family;  and  (3)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  this  transaction  is 
exempt  from  the  prior  review 
requirements  of  49  U.S.C.  11343.  See  49 
CFR  1180.2(d)(2). 

As  a  condition  to  the  use  of  this 
exemption,  any  employee  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock. 
Ry. — Control— Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  Filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

Decided:  July  6, 198& 

By  the  Commission,  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Noieta  R.  McGee, 
Secretary. 
[FR  Doc.  8a-ie278  Filed  7-22-88:  8:45  am) 

BIUJMQ  CODE  7D3S-01-M 


[Ex  Parte  No.  476] 

Railroad  Revenue  Adequacy;  1987 
Determination 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  1987  determination  of 

rail  revenue  adequacy. 

summary:  In  Ex  Parte  No.  393. 
Standards  for  Railroad  Revenue 
Adequacy,  364  I.C.C.  803  (1981).  as 
modified  in  Ex  Parte  No.  393  (Sub.  No. 
1),  Standards  for  Railroad  Revenue 
Adequacy.  3  I.C.C.  2d  261  (1986),  the 
Commission  determined  that  a  railroad 
would  be  considered  revenue  adequate 
under  49  U.S.C.  10704(a)  if  it  achieved  a 
rate  of  return  at  least  equal  to  the 
current  cost  of  capital.  This  decision 
applies  the  rate  of  retiun  standard  to 
data  for  the  year  1987.  Using  these  data, 
the  Commission  has  now  determined 
that  none  of  the  18  Class  I  freight 
carriers  are  revenue  adequate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ward  L  Ginn,  Jr.,  (202)  275-7489  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to: 
Dynamic  Concepts.  Inc.,  Room  2229, 
Interstate  Commerce  Commission 


Building.  Washington.  DC  20423;  or  call 
(202)  289-4357/4359  p.C.  MetropoUtan 
area).  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721.  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  )uly  19, 1988. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett  Simmons  and  Lamtjoley. 
NoreU  R.  McGee. 
Secretary. 
[FR  Doc.  88-16634  Filed  7-22-88;  8:45  am] 

BIIXINO  CODE  7035-01-M 


[Financ*  Docket  No.  31290] 

Burlington  Northern  Railroad  Co.; 
Trackage  Rights;  Union  Pacific 
Railroad  Co. 

Union  Pacific  Railroad  Company  has 
agreed  to  grant  overhead  trackage  rights 
to  Burlington  Northern  Railroad 
Company  between  Sand  Creek, 
(milepost  4.93)  in  Adams  County,  CO 
and  Speer,  (milepost  97.63)  in  Laramie 
County,  WY,  a  distance  of  92.70  miles. 
The  trackage  rights  will  be  effective 
upon  the  operation  of  BN's  first  train 
over  the  joint  trackage,  subject  to  the 
grant  of  an  exemption  in  Finance  Docket 
No.  31290  (Sub-No.  1)  •  and  the 
construction  of  the  necessary  connector 
tracks.  The  transaction  is  not  likely  to 
be  consummated  prior  to  September  1. 
1988. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.*  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry, 
Co.— Trackage  Rights— BN,  354  I.C.C. 
605  (1978),  as  modified  in  Mendocino 


■  BN  filed  concurrent  with  this  notice,  under  49 
U.S.C.  10505.  to  exeinpl  from  section  10901  the 
construction  of  connector  tracks  between  BN  and 
Up  lines  at  Sand  Creek  and  at  Speer. 

•  The  Great  Western  Railway  Company  (GWR) 
filed  a  petition  requesting  the  Commission  to  require 
BN  to  grant  GWR  trackage  rights  from  Greely  to 
Windsor,  including  all  stations  except  Greely 
proper.  That  request  will  be  considered  along  with 
the  exemption  request  in  finance  Docket  No.  31290 
(Sub-No.  1)  in  a  subsequent  decision.  The 
communities  of  Greeley,  Fort  Lupton.  Brighton, 
Pierce,  Nunn.  Eaton.  Evans.  LaSalle  and  Ault 
(Communities)  express  concern  about  the  increase 
in  traffic  in  their  communites  which  may  result  from 
this  trackage  rights  agreement.  There  is  no 
indication  that  their  pleading  was  served  on  the 
applicants.  After  we  have  received  an  appropriate 
certificate  of  service,  the  pleading  will  also  be 
considered  in  the  subsequent  decisioa. 


Coast  Ry.,  Inc.— Lease  and  Operate.  360 
I.C.C.  653  (1980). 

Dated:  July  19, 196& 

By  the  Commission.  |ane  F.  MackaU. 
Director,  Office  of  Proceedings. 
Noreta  R.  McGm, 
Secretary. 
[FR  Doc.  88-16635  Filed  7-22-88;  8:45  am] 

aiLLINa  CODE  703SM>1-«I 


[Docket  No.  AB-3  (Sul>-76)1 

Missouri  Pacific  Railroad  Co^ 
Abandonment— in  Taylor  and  Runnels 
Counties,  TX;  Notice  of  Rndings 

The  Commission  has  issued  a 
Decision  and  Certificate  authorizing 
Missouri  Pacific  Railroad  Company  to 
abandon  its  31.2-mile  rail  line  between 
(milepost  7.0)  near  Abilene  and 
(milepost  38.2)  near  Winters.  TX.  The 
Decision  and  Certificate  will  become 
effective  30  days  after  publication  in  the 
Federal  Register  luiless  the  Commission 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued:  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Requests  for  public  use  conditions 
must  be  filed  with  the  Commission  and 
the  railroad  within  10  days  after 
publication. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  left-hand  comer  of  the  envelope 
containing  the  offer:  "Rail  Section.  AB- 
OFA."  Any  offer  previously  made  must 
be  remade  within  this  10-day  period. 
Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27.  Requests  for  public 
use  conditions  must  conform  with  49 
CFR  1152.28(a)(2). 

Decided:  July  21. 198a 

By  the  Commission.  ]ane  F.  MackalL 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-16834  Filed  7-22-88;  9:14  am] 

BltXINO  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Supplemental  Consent 
Order  Pursuant  to  Clean  Water  Act 

In  accordance  with  Department     ^ 
Policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Supplemental 
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Consent  Order  in  United  States  v. 
Puerto  Rico  Aqueduct  and  Sewer 
Authority,  et  al,  Civil  Action  Nos.  78- 
0038(CC]  and  8a-0105(CC),  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Puerto  Rico  on  July  19, 
1988.  The  Supplemental  Consent  Oder 
settles  violations  by  the  Puerto  Rico 
Aqueduct  and  Sewer  Authority 
("PRASA")  of  a  February  22. 1985 
consent  decree  resolving  litigation 
brought  in  1978  under  the  Clean  Water 
Act.  In  motions  to  enforce  the  consent 
decree,  the  United  States  alleged  that 
PRASA  violated  capital  improvements, 
operations  and  maintenance  and  other 
provisions  of  the  1985  decree. 

The  Order  requires  PRASA  to  pay  $2 
million  to  the  U.S.  Treasury  and  to  set 
aside  $7.9  million  for  corrective  actions 
to  improve  the  Commonwealth's 
wastewater  treatment  system.  The 
Order  also  contains  revisions  to  the  1985 
consent  decree,  providing  for  major 
capital  improvements,  pretreatment 
programs  for  more  than  50  plants,  and  a 
revised  system  of  enforcement  and 
noncomplieince  sums.  The  1985  decree 
will  remain  in  effect,  except  as 
specifically  modified. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Supplemental  Consent  Order  for  a 
period  of  thirty  (30]  days  from  the  date 
of  this  publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Puerto 
Rico  Aqueduct  and  Sewer  Authority,  et 
al,  D.J.  Reference  No.  90-5-1-1-1793. 

The  proposed  Supplemental  Consent 
Order  may  be  examined  at  the  offlce  of 
the  United  States  Attorney,  Federal 
Office  Building,  Room  101,  Carlos  E. 
Chardon  Avenue,  Hato  Rey,  Puerto  Rico 
00918;  at  the  Caribbean  Field  OfHce  of 
the  United  States  Environmental 
Protection  Agency,  Podiatry  Center 
Building,  Office  2A,  1413  Fernandez 
Juncos  Avenue,  Santurce,  Puerto  Rico 
00909;  and  at  the  Office  of  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  Region  II,  26  Federal 
Plaza.  New  York,  New  York  10278.  A 
copy  of  the  proposed  Supplemental 
Consent  Order  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  provide  a  check  in  the 
amount  of  $8.00  (ten  cents  per  page 


reproduction  cost)  payable  to  the 

Treasurer  of  the  United  States. 

Roger  |.  Marzulla, 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

|FR  Doc.  88-16668  Filed  7-22-88;  8:45  am) 

BIU.ING  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  subiwssion 
they  are  interested  in.  * 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement.  The  OMB  and 
Agency  identification  numbers,  if 
applicable.  How  often  the 
recordkeeping/reporting  requirement  is 
needed.  Who  will  be  required  to  or 
asked  to  report  or  keep  records. 
Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 


Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  OfHce  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/ VETS),  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New  CoUectioD 

Bureau  of  Labor  Statistics 
Consumer  Expenditure  Surveys 

Vacation  Property  Supplement 
Quarterly  Interview  Period  diu°ing 

October,  1988  through  March,  1989 
Individuals  or  households 
500  respondents;  25  total  hours;  3 

minutes  per  response;  1  form 

The  Vacation  Property  Supplement  is 
needed  to  test  a  more  comprehensive  set 
of  questions  about  vacation  property 
than  currently  appears  on  the  Quarterly 
Interview  Survey.  The  data  will  be 
analyzed  to  determine  the  suitability  of 
a  conceptual  change  in  the  treatment  of 
vacation  property  in  the  Consumer  Price 
Index. 

Revision 

Employment  and  Training 
Administration. 

Petition  for  Adjustment  Assistance/ 
Sohcitud  De  Asistencia  Para  Ajuste 
1205-0192;  ETA  8560  &  ETA  8559. 

On  occasion: 


Form  No.  and  affected 

Reson- 

Fre- 

Average 
time  per 

piMic 

dents 

quency 

response 
(minutes) 

ETA  8560  Individuals 

Of  households _.. 

1.400 

(') 

15 

ETA  8559  Individuals 

1.400 

(■) 

15 

■  Onoccasioa 

Petition  used  by  American  workers 
applying  to  U.S.  Department  of  Labor  for 
eligibility  to  receive  worker  trade 
adjustment  assistance  in  accordance 
with  provisions  of  the  Trade  Act  of  1974 
as  amended.  The  petition  iniates  action 
on  part  of  the  Department  to  determine 
if  workers  are  eligible. 

Revision 

Employment  Standards  Administration 
FECA  Medical  Report  Forms  1215-0103; 

CA-16B;  CA-17B;  CA-20;  CA-20A; 

CA-1090;  CA-1302;  CA-1303;  CA- 
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1305;  CA-1308;  CA-1314;  CA-iaiB: 
CA-iaai;  CA-1332;  OWCP-5 

Afi  needed 

Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  small 
businesses  or  oiiganizations  466,950 
respondents;  182,397  total  hours;  14 
forms 


FOfW  No. 

Average  time 
per  response 

CA-16a.. 

30 

CA-17B_. 

8 

CA-20 

30 

CA-20A.... 

30 

CA-1090.. 

30 

CA-1302 

30 

CA-1303.. 

45 

CA-1305.. 

20 

CA-1306.. 

10 

CA-1314.. 

20 

CA-1316.. 

10 

CA-1331.. 
CA-1332... 



5 
30 

OWCP-5 -...- 

30 

Information  obtained  through  the  use 
of  FECA  medical  forms  is  necessary  to 
determine  whether  or  not  a  Federal 
employee  who  has  filed  a  claim  under 
the  Federal  Employees'  Compensation 
Act  (FECA)  5  U.S.C.  8101  et.  seq..  is 
entitled  to  compensation. 

Revisioo 

Employment  and  Training 
Administration 


Job  Corps  Health  Questionnaire 
1205-0033,  ETA  6-53 
On  occasion 

Individuals  or  households 
103,000  respondents;  2a600  total  hours; 
20  hrs.  per  response;  1  form 

The  Health  Questionnaire  is  used  to 
obtain  the  health  history  of  applicants  to 
the  program  to  determine  medical 
eligibility.  The  applicant  must  not  have 
a  health  condition  which  represents  a 
potentially  serious  hazard  to  the  youth 
or  others,  results  in  a  significant 
interference  in  the  normal  performance 
of  duties,  or  requires  frequent  expensive 
or  prolonged  treatment. 

Revision 

Employment  and  Training 

Administration 
Job  Training  Quarterly  Survey 
1205-0231;  JTQS-l.  2,  20,  21,  21(T) 
Quarterly 
State  or  lOcal  governments;  Non-profit 

institutions 


Form  No.  and 
affected  puMc 

Respond- 
ents 

Fre- 
quency 

Average 
time  per 
response 
(minutes) 

JTQS-1.  2,  20 
State/Local 
govt,  nofv 
proflt  instit 

142 

(') 

20 

Form  r4aand 
affected  public 

Reapond- 
anta 

Fre- 
quency 

Awenige 
time  per 
respor«se 
(nwMes) 

JTQS  21  State/ 
locaigovt 
tKXi-profit 
insM 

142 

30 

(■) 

10 

JTQS  21T 
State/local 
govt  non- 
profit irwtiL 

10 

'Ouarterty. 

172  burden  hours 

The  Employment  and  Training 
Administration  will  use  the  data  to 
evaluate  programs  and  services  funded 
under  Titles  IIA  A  III  of  the  Job  Training 
Partnership  Act.  Each  quarter,  the 
Census  Bureau  will  collect  data  on  3.000 
enrollees  and  3,000  terminees  from  the 
files  of  Service  Delivery  Area  offices 
and  state  offices. 

Revision 

Employment  and  Training 

Administration 
Unemployment  Compensation  for 

Former  Federal  Employees  Handbook 
No.  391  (UCFE) 
1205-0179;  ES-931,  ES-931A.  ES-935, 

ES-934.  ES-936,  ES-939.  ETA  8-32. 

ES-933 


Form  No. 


Affected  public 


Respondents 


Frequency 


Average  time  per 
response 
(minutes) 


ES-931 

ES-931  A... 

ES-935 

ES-933 

ES-934 

ES-936..-.. 
ES-939„._. 
ETA  8-32.. 


Stete/Local  Govt 

State/Local  Govt. „ 

Individuals.  State/Local  Govt.. 

Federal  Agencies 

State/Local  Govt _.. 

State/Local  Govt 

State/Local  Govt 

Federal  agencies  ...„ 


123,786 

29.393 

123,786 

2.360 

11,554 

6.258 

55 

53 


On  occasion... 
On  occasion... 
On  occasioa.. 
On  occasion-. 
On  occasion... 
On  occasion... 
On  occasion... 
Ev.  otfier  6 
months. 


3 
3 
5 

« 
S 


105 

S 


18,676  total  burden  hours 

Federal  law  (5  U.S.C  8501-8509) 
provides  unemployment  insurance 
protection  to  former  (or  partially 
imemployed)  Federal  civilian 
employees.  It  is  referred  to  in 
abbreviated  form  as  "UCFE."  The  forms 
contained  throughout  Handbook  No.  391 
are  used  in  connection  with  the 
provision  of  this  benefit  assistance. 

Signed  at  Washington,  E>C  this  19th  day  of 
July,  1988. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 
IFR  Doc.  88-16613  Filed  7-22-88;  8:45  am] 

BILLING  CODE  4510-30-11 


Employment  and  Training 
Administration 

Job  Training  Partnership  Act  Advisory 
Committee;  Appointment  of  Members 

Tliis  is  to  announce  the  appointment 
of  members  to  the  Job  Training 
Partnership  Act  Advisory  Committee 
established  by  Notice  dated  June  16, 
1988,  and  published  June  28. 1988,  53  FR 
24379. 

Following  is  the  membership  of  the 
Committee: 

Chair 

Mrs.  Marion  Pines,  Senior  Fellow, 


Institute  for  Policy  Studies,  The  Johns 
Hopkins  University,  Baltimore, 
Maryland 

Members  (By  Group) 

Private  Industry  Council  Chairs 

Robert  Bell,  President,  Robert  Bell  & 
Associates,  St  Louis  Missouri 

Jack  Klepinger.  General  Manager,  Wells 
Cai:go,  In&,  Ogden,  Utah 

Frank  W.  Krauser,  Regional  General 
Manager,  DISTRON— Division  of 
Burger  King  Corporation,  Miami, 
Florida 
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Carl  W.  Stniever,  President,  Struever 
Brothers,  Eccles  and  Rouse,  Baltimore 
Maryland 

Service  Delivery  Area  Directors 

Ms  Anne  Abel,  Director,  Danville  Area 
Community  College,  Danville,  Illinois 

Ms  Lillian  Barrios-Paoli,  Commissioner, 
City  of  New  York  Department  of 
Employment,  New  York,  New  York 

Charles  G.  Tetro,  President,  Training 
and  Development  Corporation, 
Bangor,  Maine 

Mrs.  Linda  Woloshansky,  Executive 
Director,  Kankakee  Valley  Jobs 
Training  Program,  Inc.,  La  Porte, 
Indiana 

State  JTPA  Officials 

Jose  Gabriel  Loyola,  State  JTPA  Program 
Administrator,  Department  of 
Economic  Security,  Phoenix,  Arizona 

Ms.  June  Suhling,  Division 
Administrator,  Employment  &      ^ 
Training  Policy  Division,  Department 
of  Industry,  Labor  and  Human 
Relations,  Madison,  Wisconsin 

Ms.  Barbara  Weinberg,  Executive 
Director,  State  Job  Training  Office, 
Carson  City,  Nevada 

Hank  Weisman,  Assistant 
Commissioner,  Georgia  Department  of 
Labor,  Atlanta,  Georgia 

State  Job  Training  Coordinating  Council 
Chairs 

Perry  Cains,  Director  of  Customer 

Support,  Milliken  and  Company, 

Spartanburg,  South  Carolina 
Philip  Power,  Chairman,  Suburban 

Communications  Corporation,  Ann 

Arbor,  Michigan 

Academia 

Dr.  Judith  M.  Gueron,  President,  " 
Manpower  Development  Research, 
Corporation,  New  York,  New  York 

Gary  Walker,  Executive  Vice  President, 
Public/Private  Ventures,  Philadelphia, 
Pennsylvania 

Education 

Dr.  Gordon  M.  Ambach,  Executive 

Director,  Council  of  Chief  State  School 

Officers,  Washington,  t)C 
Mrs.  Jean  Merritt  Commissioner  Indiana 

Department  of  Human  Services 

Indianapolis,  Indiana 
Dr.  Geneva  Titsworth,  Associate 

Superintendent,  Wayne  County 

Intermediate  School  District,  Wayne, 

Michigan 

General  Public 

Nathaniel  Semple,  Vice  President  and. 
Secretary  of  Research  and  Policy 
Committee,  Committee  for  Economic 
Development,  Washington,  DC 

William  Spring,  Vice  President, 
Conmiunity  Affairs,  Federal  Reserve 


Bank  of  Boston,  Boston, 
Massachusetts 

Labor 

Mike  McMillan,  Executive  Director, 
Human  Resources  Development 
Institute,  AFL-CIO,  Washington,  DC 

Arthur  Shy,  Director  of  Education 
Department,  United  Auto  Workers, 
Detroit,  Michigan 

Ms.  Twila  Youn^  Independent 
Consultant,  Ames,  Iowa 

Public  Interest  Groups 

Mrs.  Joan  Crigger,  Director  of 

Employment  and  Training,  U.S. 

Conference  of  Mayors,  Washington, 

DC 
Richard  G.  Freeman,  President-Elect.      »> 

Interstate  Conference  of  Employment 

Security  Agencies,  Des  Moines,  Iowa 
Mrs.  Evelyn  Ganzglass,  Research 

Associate  for  Education  and  Labor, 

National  Governors'  Association, 

Washington,  DC 
Martin  Jensen,  Executive  Director, 

National  Job  Training  Partnership, 

Inc.,  Washington,  DC 
Robert  Knight,  President,  National 

Association  of  Private  Industry 

Councils,  Washington,  DC 
William  Kolberg,  President.  National 

Alliance.of  Business,  Washington,  DC 
Jerry  McNeil,  Director,  Training  and 

Employment  Programs,  National 

Association  of  Counties,  Washington, 

DC 
Ms.  Janet  Quist,  Legislative  Counsel, 

National  League  of  Cities, 

Washington,  DC 

Community  Organizations 

Vincent  Austin,  Director  of  Employment 
and  Training,  The  National  Urban 
League,  New  York,  New  York 

Elton  Jolly.  President  and  CEO,  OICs  of 
America,  Philadelphia,  Pennsylvania 

Ms.  Cynthia  Marano,  Executive 
Director,  Wider  Opportunities  for 
Women,  Washington.  DC 

Pedro  Viera,  Acting  Vice  President,  SER- 
Jobs  For  Progress,  Inc.,  Dallas,  Texas 

Veterans 

Ronald  Drach,  National  Employment 
Director,  Disabled  American 
Veterans,  Washington,  DC 

The  members  were  selected  on  the 
basis  of  their  expertise  in  the  training 
and  employment  field  and  will  serve 
until  July  12, 1989.  The  Committee's  first 
meeting,  announced  by  Notice  dated 
June  30, 1988,  and  published  July  12, 
1988,  53  FR  26329,  will  be  held  on  July  27 
and  28  in  Washington,  DC,  at  the 
Mayflower  Hotel. 


Signed  at  Washington,  DC,  this  19th  day  of 
July,  1988. 

Roberts  T.  Jones, 

Acting  Assistant  Secretary  of  Labor. 
[FR  Doc.  88-16628  Filed  7-22-88;  8:45  am) 

BIUJNG  CODE  4S1ft-30-M 


Federal-State  Unemployment 
Compensation  Program;  Ending  of 
Extended  Benefit  Period  In  the  State 
of  Alaska 

This  notice  announces  the  ending  of 
the  Extended  Benefit  Period  in  the  State 
of  Alaska,  effective  on  July  9. 1988. 

Background 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  (26  U.S.C.  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  Under  the 
Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemployment  benefits  (UI) 
under  permanent  State  (and  Federal) 
unemployment  compensation  laws  may 
be  eligible,  during  an  extended  benefit 
period,  to  receive  up  to  13  weeks  of 
extended  unemployment  benefits,  at  the 
same  weekly  rate  of  benefits  as 
previously  received  under  the  State  law. 
The  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and.by  Part  615  of 
Title  20  of  the  Code  of  Federal 
Regulations  (20  CFR  Part  615). 

^tended  Benefits  are  payable  in  a 
State  during  an  Extended  Benefit  Period 
which  is  triggered  "on"  when  the  rate  of 
insured  unemployment  in  the  State 
reaches  the  State  trigger  rate  set  in  the 
Act  and  the  State  law.  During  an 
Extended  Benefit  Period,  individuals  are 
eligible  for  a  meiximum  of  up  to  13 
weeks  of  benefits,  but  the  total  of 
Extended  Benefits  and  regular  benefits 
together  may  not  exceed  39  weeks. 

The  Act  and  the  State  unemployment 
compensation  laws  also  provide  that  an 
Extended  Benefit  Period  in  a  State  will 
trigger  "off  when  the  rate  of  insured 
unemployment  in  the  State  is  no  longer 
at  the  trigger  rate  set  in  the  law.  A 
benefit  period  actually  terminates  at  the 
end  of  the  third  week  after  the  week  for 
which  there  is  an  off  indicator,  but  not 
less  than  13  weeks  after  the  benefit 
period  began. 

An  Extended  Benefit  Period 
commenced  in  the  State  of  Alaska  on 
January  24, 1988,  and  has  now  triggered 
off. 


BEST  COPY  AVAILABLE 
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Detenninatioo  of  An  "Off"  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
unemployment  in  the  State  for  the 
period  consisting  of  the  week  ending  on 
June  18, 1988,  and  the  immediately 
preceding  twelve  weeks,  fell  below  the 
State  trigger  rate,  so  that  for  that  week 
there  was  an  "off"  indicator  in  the  State. 

Therefore,  the  Extended  Benefit 
Period  in  the  State  terminated  with  the 
week  ending  July  9. 1988. 

Infonnation  for  Claimants 

The  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  filing  claims  for 
Extended  Benefits  of  the  ending  of  the 
Extended  Benefit  Period  and  its  effect 
on  the  individual's  right  to  Extended 
Benefits.  20  CFR  615.13(d)(3). 

Persons  who  wish  information  about 
their  rights  to  Extended  Benefits  in  the 
State  named  above  should  contact  the 
nearest  State  employment  service  office 
in  their  locality. 

Signed  at  Washingtoa  DC,  on  July  18. 1988. 
Roberto  T.  Jones, 

Acting  Assistant  Secretary  of  Labor. 
[FR  Doc.  88-16612  Filed  7-22-68:  8:45  am] 

BILUNQ  CODE  4C10-3»-4l 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-369  and  50-370] 

Duke  Power  Co.;  DenM  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  portion  of  a  request  by  the 
licensee  for  amendments  to  Facility 
Operating  License  Nos.  NPF-9  and  NPF- 
17  issued  to  Duke  Power  Company  (the 
licensee)  for  operation  of  the  McGuire 
Nuclear  Station.  Units  1  and  2.  (the 
facihty),  located  in  Mecklenburg  County. 
North  Carolina. 

The  denied  portion  of  the  proposed 
amendments  would  have  revised  the 
schedule  for  submittal  of  a  report  on  the 
results  of  inspection  of  F-star  steam 
generator  tubes.  The  requirement  for 
submittal  prior  to  the  restart  of  the  unit 
following  inspection  would  have  been 
changed  to  require  submittal  within  15 
days  following  the  completion  of  the 
inspection.  Notice  of  consideration  of 
issuance  of  the  amendments  was 
published  in  the  Federal  Register  on 
lune  15. 1988  (53  FR  22400).  The 
licensee's  application  for  the 
amendments  was  dated  May  6, 1988. 


The  request  was  found  unacceptable 
since  the  NRC  staff  wishes  to  be 
informed  in  a  timely  manner  in  the  event 
that  an  unfavorable  result  or  trend 
associated  with  F-star  tubes  should  be 
observed. 

The  licensee  was  notified  of  the 
Commission's  denial  of  this  request  by 
letter  dated  July  19, 1988. 

By  August  24, 1988,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington.  DC  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  Mr.  Albert  Carr,  Duke  Power 
Company,  422  South  Church  Street, 
Charlotte.  North  Carolina  28242. 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  May  B,  1988,  and  (2) 
the  Commission's  letter  to  Duke  Power 
Company  dated  July  19. 1988.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC. 
and  at  the  Addns  Library.  University  of 
North  Carolina.  Chariotte  (UNCC 
Station),  North  Carolina  28223.  A  copy 
of  item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects  I/II. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
DarlHooci. 

Project  Manager,  Project  Directorate  II-3, 
Division  (^  Reactor  Projects — I/II. 
[FR  Doc  88-16653  Filed  7-22-88:  8:45  am] 
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[Docket  No.  SO-219] 

GPU  Nudear  Corp.  and  Jersey  Centrai 
Power  &  UgM  Co.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  124  to  Provisional 
Operating  License  No.  DPR-16  issued  to 


GPU  Nuclear  Corporatic-',  et  al..  which 
revised  the  Technical  Specifications  for 
operation  of  the  Oyster  Creek  Nuclear 
Generating  Station  located  in  Ocean 
County.  New  Jersey. 

The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  revised  the  Technical 
Specification  Sections  3.2.6,  4.2.E  and 
6.9.3  to  reflect  the  use  of  an  enriched 
sodium  pentoborate  solution  in  the 
standby  Liquid  Control  System  (SLCS). 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commisnon's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  thei 
license  amendment 

Notice  of  consideration  of  Issuance  of 
Amendment  and  Opportimity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
June  3, 1988  (53  FR  20396).  No  request  for 
a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  May  10, 1988,  (2) 
Amendment  No.  124  to  License  No. 
DPR-ie,  and  (3)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW.,  and  at  the 
Ocean  County  Library,  Reference 
Department  101  Washington  Street. 
Toms  River,  New  Jersey  08753.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects 
I/U. 

Dated  at  Rockville,  Maryland  this  14th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  CommiBiion 
Alexondv  W.  DmoMikk, 
Project  Manager,  Project  Directorate  1-4. 
Division  of  Reactor  Pro jecU  I/IL  Office  of 
Nuclear  Reactor  Regtdatioa. 
[FR  Doc  88-16651  Filed  7-22-88;  8:45  am] 
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(Dockat  No.  50-344A] 

Pacific  Power  and  Light  Co^  Request 
for  Public  Comment  on  Antitrust 
Concerns  Pursuant  to  the  Proposed 
Merger  Between  Pacific  Power  and 
Ught  Co.  and  Utah  Power  and  Ught 
Co. 

On  May  9, 1988.  the  Nuclear 
Regulatory  Commission  (Commission] 
received  an  application  from  Pacific 
Power  and  Light  Company  (PP&L),  co- 
owner  of  the  Trojan  Nuclear  Plant,  to 
transfer  Facility  Operating  License  No. 
NPF-1  from  PP&L  to  a  newly  formed 
corporate  entity,  PC/UP&L  Merging 
Corporation.  The  application  was 
submitted  as  a  result  of  the  proposed 
merger  of  PP&L  and  the  Utah  Power  and 
Light  Company  (UP&L)  and  pursuant  to 
Part  50  of  the  Commission's  Regulations. 
Upon  consummation  of  the  proposed 
merger,  PC/UP&L  Merging  Corporation 
will  change  its  name  to  PacificCorp  but 
will  continue  to  do  business  as  an 
electric  utility  under  the  assumed 
business  name  of  Pacific  Power  and 
Light  Company. 

Pursuant  to  10  CFR  2.101  and  50.80  of 
the  Commission's  Regulations,  the  staff 
is  publishing  receipt  of  Licensee's 
request  to  transfer  the  Trojan  operating 
license  in  the  Federal  Register  and 
requesting  public  comment.  A  copy  of 
the  application  to  transfer  has  been 
forwarded  to  the  Attorney  General  for 
his  review  and  comment.  Moreover, 
copies  of  the  application  will  be 
available  for  public  inspection  in  the 
local  Public  Document  Room,  Portland 
State  University  Library,  731  S.W. 
Harrison  Street,  Portland,  Oregon  97207 
and  at  the  Commission's  Public 
Docvmient  Room  located  at  1717  H 
Street.  NW.,  Washington,  DC  20555. 

Any  person  who  wishes  to  express 
views  pursuant  to  the  antitrust  issues 
raised  in  this  transfer  request  should 
submit  said  views  within  30  days  of  the 
initial  publication  of  this  Notice  in  the 
Federal  Register  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Chief,  Policy 
Development  and  Technical  Support 
Branch,  Office  of  Nuclear  Reactor 
Regulation. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Comraission. 
George  W.  Knighton, 

Director,  Project  Directorate  III-V,  Division 
of  Reactor  Projects — III,  IV.  V  and  Special 
Projects. 
[PR  Doc  88-16650  FUed  7-22-88;  8:45  am] 
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(Docket  No.  50-244] 

Rochester  Qas  and  Electric  Corp.; 
Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
Ucense  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
18,  issued  to  the  Rochester  Gas  and 
Electric  Corporation  (the  licensee],  for 
operation  of  the  R.E.  Ginna  Nuclear 
Power  plant,  located  in  Wayne  County, 
New  York. 

The  proposed  amendment  would 
modify  the  Technical  Specifications  to 
reflect  replacement  of  steam  generator 
snubbers  with  rigid  structural  supports. 
The  licensee's  application  is  dated  May 
13.1988.    - 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

By  August  24, 1988,  the  licensee  may 
file  a  request  for  a  henring  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  request  for 
hearing  and  a  written  petition  for  leave 
to  intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  he^ng  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1]  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3]  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 


also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15]  days  prior  to  the  y 
first  prehearing  conJFerence  scheby^d  1^ 
the  proceeding,  but  such  an  amended  ' 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15]  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Richard 
H.  Wessman:  Petitioner's  name  and 
telephone  number  date  petition  was 
mailed; ^lant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Harry  Voigt  LeBoeuf,  Leiby  and 
McRae,  Suite  1100. 1133  New  Hampshire 
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Avenue.  NW.,  Washington.  DC  20036 
attorney  for  the  licensee. 

Nontimely  fillings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  intent  to  make  a  no 
significant  hazards  consideration  finding 
in  accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  13, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC. 
and  at  the  Local  Public  Document  Room, 
Rochester  Public  Library.  115  South 
Avenue,  Rochester,  New  York  14610. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  luly.  1988. 

Richaid  Wessman, 

Director.  Project  Directorate  1-3,  Division  of 

Reactor  Projects  l/II. 

[PR  Doc.  8&-16652  Filed  7-22-68;  8:45  am) 
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(Docket  No.  50-271-OLA-2  (Testing 
Requireinents  for  ECCS  and  SLC  Systems); 
(ASLBP  No.  87-567-04-OLA)] 

Vermont  Yankee  Nuclear  Power  Corp.; 
Vermont  Yankee  Nuclear  Power 
Station  Hearing 

Dtfore  Administrative  Judges:  Charles 
Bechhoefer,  Chairman,  Glenn  O.  Bright.  James 
H.  Carpenter. 

July  18. 1988. 

On  January  26, 1988,  the  Nuclear 
Regulatory  Commission  published  in  the 
Federal  Register  a  notice  of  opportunity 
for  hearing  with  respect  to  a  proposed 
operating-license  amendment  which 
would  change  the  Technical 
Specifications  applicable  to  the  Vermont 
Yankee  Nuclear  Power  Station,  located 
in  Vernon,  Vermont,  approximately  five 
miles  south  of  Brattleboro,  Vermont,  to 
eliminate  the  present  requirements  to 
test  the  remaini:ig  train(s)  of  the  ECCS 
and  SLC  Systems  when  one  train  has  a 
component  out  of  service  (53  F.R.  2114). 
Two  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  were  received.  On 


March  9. 1988.  an  Atomic  Safety  and 
Licensing  Board  was  established  to  rule 
upon  these  requests/petitions  and  to 
preside  over  the  proceeding  in  the  event 
that  a  hearing  were  ordered. 

After  holding  a  prehearing  conference 
on  June  28. 1988.  the  Atomic  Safety  and 
Licensing  Board  granted  the  requests  for 
a  hearing  and  petitions  for  leave  to 
intervene  of  the  State  of  Vermont  and  of 
James  M.  Shannon.  Attorney  General  of 
the  Commonwealth  of  Massachusetts. 
This  ruling  was  memorialized  by  a 
Prehearing  Conference  Order  dated  July 
18. 1988  (unpublished). 

Please  take  notice  that  a  hearing  will 
be  conducted  in  this  proceeding.  The 
Atomic  Safety  and  Licensing  Board 
designated  to  preside  over  this 
proceeding  consists  of  Glenn  O.  Bright. 
Dr.  James  H.  Carpenter,  and  Charles 
Bechhoefer,  who  will  serve  as  Chairman 
of  the  Board. 

During  the  course  of  the  proceeding, 
the  Licensing  Board  may  hold  one  or 
more  additional  prehearing  conferences 
pursuant  to  10  CFR  2.752.  The  public  is 
invited  to  attend  all  prehearing 
conferences  and  any  evidentiary  hearing 
which  may  be  held.  The  Board  will 
establish  the  schedules  for  any  such 
sessions  at  a  later  date,  through  notices 
to  be  published  in  the  Federal  Register 
and/or  made  available  to  the  public  at 
the  Public  Document  Rooms. 

Supplementing  the  opportunity 
afforded  at  the  initial  prehearing 
conference,  during  some  or  all  of  these 
sessions,  and  in  accordance  with  10  CFR 
2.715(a),  any  person,  not  a  party  to  the 
proceeding,  will  be  permitted  to  make  a 
limited  appearance  statement  either 
orally  or  in  writing,  setting  forth  his  or 
her  position  on  the  issues.  These 
statements  do  not  constitute  testimony 
or  evidence  but  may  assist  the  Board 
and/or  parties  in  the  definition  of  issues 
being  considered.  The  number  of 
persons  making  oral  statements  and  the 
time  allotted  for  each  statement  may  be 
limited  depending  upon  the  time 
available  at  various  sessions.  Written 
statements  may  be  submitted  at  any 
time.  Written  statements,  and  requests 
to  make  oral  statements,  should  be 
submitted  to  the  Office  of  the  Secretary, 
Docketing  and  Service  Branch,  U.S. 
Nuclear  Regulatory  Commission.  One 
White  Flint  North.  11155  Rockville  Pike. 
Rockville.  Maryland  20852.  A  copy  of 
such  statement  or  request  should  also  be 
served  on  the  Chairman  of  the  Licensing 
Board.  U.S.  Nuclear  Regulatory 
Cotnmission  (EMW-439).  Washington, 
DC  20555. 

Document  relating  to  this  application 
are  on  file  at  the  Local  Public  Document 
Room,  located  at  the  Brooks  Memorial 
Library,  224  Main  Street.  Brattleboro. 


Vermont  05301,  as  well  as  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW.,  Washington.  DC 
20555. 

Dated  at  Bethesda.  Maryland  this  18th  day 
of  July.  1988. 

For  the  Atomic  Safety  and  Licensing  Board. 
Charles  Bechhoefer. 
Administrative  Judge. 
[FR  Doc.  88-18649  Filed  7-22-88;  8:45  a.m.) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Revision 

SEC  File  No.  270-2.  Regulation  S-K 
SEC  File  No.  270-48.  Form  10-K 
SEC  File  No.  270-56.  Regulation  14A 
SEC  File  No.  270-57.  Regulation  14C 
SEC  File  No.  270-21.  Rule  30D-1 
SEC  File  No.  270-292.  Form  -SAR. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  approval  proposed 
amendments  to  require  that  registrants 
include  a  report  by  management  in 
Forms  10-K  and  N-SAR  and  annual 
reports  to  shareholders. 

Information  collected  and  records 
prepared  pursuant  to  the  proposed  rules 
would  focus  on  management's 
responsibilities  for  the  financial 
statements  and  internal  control,  discuss 
how  these  responsibilities  were  fulfilled 
and  provide  management's  assessment 
of  the  effectiveness  of  the  registrant's 
internal  controls.  This  information  will 
be  used  by  the  public  and/or  the 
Commission  to  review  the  status  of  the 
registrant's  internal  controls. 

There  will  generally  be  a  response  to 
the  information  and  record  collection 
request  once  each  year. 

The  potential  respondents  include  all 
entities  that  file  annual  reports  with  the 
Commission  on  Form  10-K  or  N-SAR  or 
furnish  annual  reports  to  shareholders 
pursuant  to  Regulation  14A  or  14C 
pursuant  to  the  Securities  Exchange  Act 
of  1934.  or  Rule  30d-l  under  the 
Investment  Company  Act  of  1940.  It  has 
been  estimated  that  the  average 
increase  in  burden  hours  will  be  2  hours 
per  report,  or  a  total  increase  of 
approximately  24,600  hours. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act.  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 


costs  of  SEC  rules  and  forms.  Direct  any 
comments  concerning  the  accuracy  of 
the  estimated  average  burden  hours  for 
compliance  to  Kenneth  A.  Fogash, 
Deputy  Executive  Director,  450  Fifth 
Street.  NW.,  Washington.  DC  20549-6004 
and  to  Robert  Neal  at  the  address  listed 
below. 

Submit  general  comments  to  OMB 
Desk  Officer:  Robert  Neal  (202)  395- 
7430,  Office  of  Information  and 
Regulatory  Affairs,  Room  3228,  NEOB. 
Washington,  DC  20503. 
Jonathan  G.  Katz, 
Secretary. 
July  19, 1988. 

[FR  Doc.  88-16686  Filed  7-22-88;  8:45  am) 
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[R«i.  No.  34-25922;  nie  No.  SR-NSCC-88- 
05] 

Self-Regulatory  Organizations; 
National  Securities  Clearing  Corp^ 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change 

On  June  22, 1988,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  a  proposed  rule  change 
(File  No.  SR-NSCC-88-05)  under  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").  The  proposed  rule 
chdnge  clarifies  certain  NSCC  rules  and 
the  extent  to  which  the  clearing  fund 
may  be  applied  to  a  loss  or  liability  of 
NSCC.  On  May  20, 1988,  the 
Commission  published  a  notice  of  filing 
and  immediate  effectiveness  of  an 
identical  proposed  rule  change  (File  No. 
SR-NSCC-88-03).*  One  comment  letter 
was  received.*  TTiis  order  approves  the 
proposal  on  an  accelerated  basis. 

I.  Description 

The  purpose  of  the  proposed  rule 
change  is  to  clarify,  through  an 
interpretation,  the  application  of  the 
clearing  fund  and  to  designate,  in 
writing,  the  services  for  which  NSCC 
guarantees  the  completion  of  member 
payment  or  delivery  obligations  arising 
from  processed  transactions.  The 
interpretation  specifies  that  certain 
transactions  processed  through  NSCC's 
continuous-net-settlement  ("CNS")  and 
balance  order  systems  are  guaranteed 
by  NSCC*  and  that  certain  member 


payment  obligations  arising  from 
envelope  deliveries  *  also  are 
guaranteed  by  NSCC.  The  interpretation 
also  designates  these  services  as 
"systems"  for  the  purposes  of  NSCC 
Rule  4.  By  designating  certain  services 
as  systems,  the  interpretation  clarifies 
that  NSCC  assumes  responsibility  for 
the  completion  of  transactions  in  those 
systems. 

The  interpretation  clarifies  NSCC's 
position  with  regard  to  a  loss  or  liability 
resulting  from  a  particular  system.  If 
there  is  a  loss  or  liability  associated 
with  a  particular  system,  only  the 
amount  of  money  allocated  within  the 
clearing  fund  to  that  particular  system 
may  be  used  to  satis^'  that  obligation.' 
Once  that  pool  of  funds  is  exhausted. 
NSCC's  Board  may  assess,  on  a  pro  rata 
basis,  members  participating  in  that 
system  to  cover  such  loss  and  to 
replenish  the  fund. 

The  interpretation  clarifies  that  NSCC 
may  assess  member  clearing  fund 
contributions  for  losses  or  liabilities  that 
•rise  outside  particular  systems.  The 
interpretation  provides  that,  pursuant  to 
NSCC  Rule  4,  losses  or  liabilities  arising 
outside  a  system  may  be  satisHed  from 
the  entire  clearing  fund,  including 
portions  of  the  fund  allocated  for 
various  system  losses.  The 
interpretation  specifically  provides  that 
the  entire  clearing  fimd  may  be 
available  to  satisfy  losses  if  NSCC's 
Board  of  Directors  specifically 


■  Securities  Exchan^  Act  Release  No.  2S699  (May 
la  1988).  53  FR  18188. 

*  Letter  from  Marc  L  Weinberg.  Publisher  and 
Editor,  Back  Office  Publications.  Inc..  to  )onathan 
Katz.  Secretary.  Securities  and  Exchange 
Commission  (March  31,  1968). 

'  Prior  to  April  1987,  NSCC  guaranteed  trades 
generally  on  the  fourth  business  day  after  the  trade 
date.  Under  NSCC's  revised  policy,  as  in  effect 


during  and  after  October  1987,  trades  are 
guaranteed  as  of  midnight  of  the  day  they  are 
reported  as  compared  (generally  the  day  after  the 
trade  date  (T  +  l")  orT+2)  but  a  mark-to-the- 
market  assessment  is  not  made  until  settlement 
date,  T  +  5.  See  Securities  Exchange  Act  Release  No. 
24301  (April  3. 1987),  52  FR  11892:  NSCC  Notice  to 
Members  No.  A-2753  (April  23. 1987.  Because  there 
is  the  risk  that  the  market  price  of  a  trade  mil  move 
away  from  the  contract  price  before  settlement  date 
(T-f  5),  NSCC  is  at  risk  for  that  market  movement  if 
the  participant  fails  to  settle  the  transaction. 
Therefore,  NSCC's  CNS  clearing  and  fund  formula 
consist  of  three  components,  including  a  component 
that  is  based  on  the  difference  between  the  contract 
price  and  current  market  price  for  all  compared 
trades  that  have  not  reached  settlement.  'This  is  the 
mark-to-t|)e  market  component  of  the  formula.  The 
other  twb  components  of  the  clearing  fund  formula 
cover  allocation  risk  and  liquidation  risk. 

•  See  NSCC  Rule  9. 

•  For  purposes  of  administering  the  clearing  fund. 
NSCC  allocates  a  certain  portion  of  each  member's 
clearing  fund  deposit  among  the  services  in  which 
the  members  participates  and  for  which  NSCC 
assumes  responsibility  for  completion  of  those 
transactions.  The  remainder  of  each  member's 
clearing  fund  deposit  is  allocated  to  various 
services  that  NSCC  does  not  guarantee  and  to  other 
losses  arising  outside  of  a  specific  system. 
Administrative  allocations  of  member  clearing  fund 
contributions  to  particular  services,  however,  do  not 
limit  a  member's  potential  liability  to  NSCC  in  the 
event  of  a  pro  rata  assessment.  A  member  can  limit 
its  liability  to  its  current  required  contribution  only 
if  the  member  gives  NSCC  timely  notice  of  its 
intention  to  withdraw  from  NSCC.  See  NSCC  Rule 
4. 


determines  to  guarantee  the  losses  of  a 
wholly-owned  subsidiary  of  NSCC. 
The  proposed  rule  change  would 
effectuate  a  decision  by  NSCC's  Board 
of  Directors  to  guarantee  to  the 
International  Stock  Exchange  of  The  « 
United  Kingdom  And  The  Repubbc  Of 
Ireland,  Limited  ("ISE")  losses  or 
liabilities  arising  from  transactions 
processed  by  the  International 
Securities  Clearing  Corporation 
("ISCC),  a  wholly-owned  subsidiary  of 
NSCC.  NSCC  formed  ISCC  to  provide 
international  clearance  and  settlement 
facilibes  and  to  limit  exposure  to  losses 
by  NSCC  members  that  do  not 
participate  in  ISCC.  The  proposed  rule 
change  contemplates  that  NSCC 
members  who  do  not  participate  in  ISCC 
are  shielded  from  exposure  to  ISCC 
losses  as  long  as  ISCC  continues  to  have 
active  members.  If  ISCC  incurs  a 
liability  to  ISE  in  a  service  which  is 
subject  to  the  NSCC-ISE  guarantee  and 
ISCC  does  not  have  the  funds  to  meet 
the  liability,  NSCCs  entire  clearing  fund 
would  be  available  to  satisfy  such  a 
loss.* 

Under  the  terms  of  the  NSCC-ISE 
guarantee  agreement,  any  liability  to  ISE 
arising  from  ISCC's  obligations  or 
activities  are  first  to  be  satisfied  out  of 
ISCC's  clearing  fund.  NSCC  would  be 
liable  only  for  any  remaining  loss  that 
ISCC  was  unable  to  satisfy  and  the  loss 
was  an  obligation  of  NSCC.  Such  a  loss 
(i.e.,  arising  from  ISCC's  clearance  and 
settlement  activity  related  to  ISE  trades) 
would  be  considered  a  loss  arising 
outside  of  an  NSCC  system  and  may  be 
satisfied  from  the  entire  clearing  fimd 
pursuant  to  section  2(b)  of  NSCC  Rule  4 
as  a  loss  incidental  to  the  clearance  and 
settlement  business  of  NSCC. 

The  Interpretation  also  clarifies  that 
the  entire  clearing  fund  may  be 
available  to  satisfy  a  loss  arising  out  of 
a  non-guaranteed  system.  A  loss  arising 
out  of  a  non-guaranteed  system,  such  as 
the  Mutual  Fund,  Settlement  Entry  and 
Registration  Verification  Services 
("Fund/SERV"),  may  be  satisified  out  of 
the  entire  clearing  fund  once  all  funds 
allocated  to  Fund/SERV  were 
exhausted.  NSCC,  non-Fund/SERV 
members  are  shielded  from  exposure  to 
Fund/SERV  losses  as  long  as  NSCC 
continues  to  have  active  Fund/SERV 
participants.' 


•  NSCC  would  only  be  liable  for  ISCC  losses  thai 
are  speciHc  obligations  of  NSCC.  Only  after  all 
funds  at  ISCC  {i.e.,  ISCC's  retained  earnings  and  the 
ISCC's  clearing  fund)  are  exhausted  would  NSCC  be 
liable  for  such  obligations. 

'  Once  the  portion  of  the  clearing  fund  for  Fund/ 
SERV.  or  any  designated  fund  for  a  particular 
service,  has  been  used  to  cover  a  loss.  NSCC  would 

Continued 
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IL  NSCC's  Rationale 

NSCC  believes  that  the  proposed  rule 
change  is  conaistent  with  the  purposes 
and  requirements  of  section  17A  of  the 
Act.  NSCC  states  in  iU  filing  that  the 
proposed  rule  change  clarifies  the  use  of 
the  clearing  fund,  enabling  NSCC  to 
better  protect  itself  against  losses  and 
ultimately  provide  better  protection  of 
investors  and  the  public  interest. 

NSCC  is  requesting  accelerated 
effectiveness  pursuant  to  section 
19(b)(2]  of  the  Act  because  it  is 
necessary  that  NSCC's  guarantee  to  ISE 
regarding  ISCC's  clearing  and  settlement 
activities  of  ISE  trades  be  effective  in 
order  for  ISCC  to  be  able  to  enter  into 
its  contract  with  ISE.  NSCC  also  notes 
that  the  same  proposed  rule  change 
previously  was  filed  as  SR-NSCC-88-3 
and  was  published  in  the  Federal 
Register  on  May  2a  198& 

III.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act. 
Specifically,  the  Commission  beUeves 
that  the  proposal  is  consistent  with 
NSCC's  obligation  to  assure 
safeguarding  of  funds  and  securities, 
maintain  appropriate  financial 
responsibility  standards  and  protect 
investors  and  the  pubUc  interest  under 
section  17A  of  the  Act. 

The  Commission  believes  that  the  rule 
change  provides  needed  clarity 
regarding  NSCC's  guarantee  of  member 
obligations  and  losses  that  NSCC 
considers  incidental  to  its  clearance  and 
settlement  activities  (i.e.,  which  losses 
may  be  satisfied  from  the  clearing  fund). 
For  example,  the  proposed  rule  change 
specifically  designates  certain  CNS  and 
balance  order  transactions  and  certain 
envelope  deliveries  as  "systems"  in 
which  NSCC  guarantees  member 
transaction  obligation.  Thus,  the 
proposed  rule  change  clarifies  a  long- 
standing understanding  between  NSCC 
and  its  members." 

The  Commission  agrees  with  NSCC 
that  the  Board  of  Directors  may 
designate  certain  losses  or  Uabilities  of 
a  wholly-owned  subsidiary  as  losses  of 
NSCC  provided  those  losses  are 
incidental  to  the  clearance  and 


assesa  each  member,  pro  rata,  to  bring  the  fund  up 
to  ita  appropriate  level.  At  that  point,  each  Fund/ 
SERV  paijitipant  w;yild  then  decide  if  it  wanted  to 
continue  in  Fund/SwV  by  putting  up  ita  ahare  in 
the  fund  or  withdraw  ita  participatioo.  Only  if  all 
membera  withdrew  from  Fund/SERV  and  an 
outaUoding  liability  remained  would  the  entire 
clearing  fund  becoaie  available  to  cover  that 
liability. 

■  See  Divlaioa  of  Market  Regulation.  U.S. 
Securitiea  and  Bxchaoge  Commiaaioo.  The  October 
ISe?  Market  Break  (Februaiy.  1966).  Chapter  10  at 
13-27. 


settlement  of  securities.  A  key  factor  in 
determining  whether  it  is  proper  for 
NSCC  to  designate  certain  losses  of  its 
wholly-owned  subsidiary  as  losses 
incidental  to  NSCCs  clearance  and 
setdement  business  is  whether  NSCC 
cotild  perform  those  clearance  and 
settlement  functions  itself. 

Under  the  proposed  nde  change, 
NSCC  would  guarantee  the  losses  of 
ISCC  regarding  certain  clearance  and 
setdement  activities  witii  ISE.  If  NSCC 
provided  those  services  directiy  to  a 
class  of  its  members,  NSCC's  clearing 
fund  would  be  available  to  satisfy  any 
potential  ISCC  to  conduct  cross-border 
clearance  and  setdement  activities, 
because  NSCC  serves  as  ISCC's 
fadUties  manager,  a  sufficient  nexus 
appears  to  exists  between  NSCC  and 
ISE  to  support  NSCC's  decision  to 
guarantee  ISCC's  obligations  of  ISE.*  In 
addition.  ISCC's  current  obligations  to 
ISE  are  limited  to  payment  for  securities 
ISE  allocates  to  an  ISCC  member  in 
ISE's  Talisman  system.  Failure  by  an 
ISCC  member  to  meet  such  a  payment 
obligation  would  allow  ISCC  to  invoke  a 
variety  of  protective  measures,  including 
the  sale  of  delivered  securities  and 
appropriation  of  the  defaulting 
member's  clearing  fund.  Moreover,  the 
guarantee  woidd  result  in  an  actual 
payout  of  NSCCs  clearing  fund  only 
when  ISCC  has  exhausted  all  of  its 
assets,  including  its  clearing  fund. 

As  noted  earlier,  the  Commission 
received  one  comment  letter  urging  that 
NSCC  should  assess  the  clearing  fund 
deposits  of  NSCC  members  who  also  are 
ISCC  members,  but  should  not  subject 
non-ISCC  members  to  any  potential 
assessment  for  ISCC  activities.  The 
Commission,  however,  believes  that  the 
decision  to  guarantee  ISCC's  obligations 
and  to  make  the  NSCC  clearing  fund 
available  is  an  appropriate  business 
decision  for  NSCC's  Board  of  Directors 
and  is  consistent  with  the  Act,  given 
NSCC's  nexus  with  ISE  and  ISCC  as 
ISCC's  facilities  manager.  First.  NSCC's 


*  ISCC  is  negotiating  an  agreement  with  ISE. 
whereby  ISE  will  obtain,  through  ISCC.  access  to 
NSCC's  and  Depository  Trust  Company's  ("DTC") 
servicea.  NSCC's  guaiwitee  would  extend  to  this 
proposed  airangement  and  contemplates  that  NSCC 
generally  wooki  gnarantee  that  in  the  event  ISCC 
was  unable  to  oontinua  lo  provide  access  to  NSCC 
or  DTC  servicea.  NSCC  would  provide  such  access 
to  ISE  under  the  terms  of  the  proposed  ISCC-ISE 
agreement  Those  setvioea  are  similar  in  kind  to  the 
services  omrently  pwnritlad  to  ISE  by  the  Midweat 
Clearing  Cofporatiaa  ("MCC ")  and  Midweat 
Securities  Trust  Company  ("MTSC'I  in  tboae 
clearing  agencies.  See  no-action  letter  from 
lonathan  Kallman.  Aaaiatant  Driector.  Divison  of 
Market  Regulation.  Securities  and  Exchange 
Commissioa  lo  Micbaal  Wise.  Aasociate  Counsel. 
MCC/MSTC  regarding  their  link  with  ISE  (June  ZS. 
1906).  Unlike  ISCC  MCC  and  MSTC  currcfitly 
provide  services  to  ISE  directly. 


Board  of  Directors  represents  a  broad 
spectrum  of  NSCC  users,  including  a 
majority  of  directors  who  are  not  ISCC 
members.  Second,  the  guarantee  would 
only  be  exercised  when  ISCC  has 
exhausted  every  protection  in  its 
comprehensive  scheme  of  financial 
protections  and  only  if  outstanding 
liabihties  remained.  Because  that 
scheme  includes  assessing  all  ISCC 
members  pro  rata  for  any  loss,  ISCC 
members  would  bear  initial  and 
substantial  responsibility  for  those 
losses.  Moreover,  non-ISCC  NSCC 
members  would  be  subject  to 
assessment  only  if  all  ISCC  members 
would  contribute  again  because  of  their 
membership  in  NSCC. 

The  commentator  also  noted  that  SR- 
NSCC-88-3  was  filed  under  section 
19(b)(3)  of  the  Act  and.  therefore, 
because  effective  on  filing.  The 
commentator  believes  that  the  filing 
should  be  filed  under  section  19(b)(2)  of 
the  Act  to  allow  for  appropriate 
comments  and  review.  Subsequently. 
NSCC  refiled  SR-NSCC-88-3  under 
section  19(b)(2)(SR-NSCC-88-5). 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and,  in 
particular,  with  section  17 A.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Reguter.  As 
noted  above,  the  terms  of  the  proposed 
rule  change  were  noticed  in  the  Federal 
Register  on  May  20, 198S.  Moreover, 
delaying  the  effectiveness  of  the  filing 
for  further  comment  might  impede 
implementation  of  the  international 
clearance  and  setdement  link  with 
ISE.>° 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register.** 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-NSCC-68-5. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 


■o  NSCC  has  requested  that  SR-NSCC-8fr-3  be 
withdrawn  effective  on  approval  of  SR-NSCC-88-5. 
The  Commission  Is  granting  that  request. 

■  ■  The  Commission  encourages  interested  persons 
to  submit  written  views  concerning  the  proposed 
rule  change,  notwithttanding  the  Commitsion's 
approval  of  the  ptopoaed  nrie  change  today.  The 
Commission  will  consider  any  comments  it  receives 
in  conoaction  with  its  review  of  the  propoaed  ISCC- 
ISE  agreement  and  its  ongoing  oversight  of  ISCC 
and  NSCC  operations. 
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statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Reference  Room,  450  Fifth 
Street,  NW.,  Washington,  DC.  Copies  of 
the  Bling  and  of  any  subsequent 
amendments  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act,  that  the 
proposed  rule  change  (SR-NSCC-88-5) 
be,  and  hereby,  approved  on  an 
accelerated  basis. 

For  the  Coiimiission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  luly  18. 1988. 
lonalhan  G.  Katz, 

Secretary. 

[FR  Doc.  Bft-16689  Filed  7-22-88;  8:45  am] 

BILUNG  CODE  WIO-OI-M 


[Rei.  No.  IC-16484;  812-6953] 

New  England  Mutual  Ufe  Insurance 
Co.  at  al.;  Application  for  Exemption 

July  18,  1988. 

agency:  Securities  and  Exchange 
Commission  {"SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

Applicants:  New  England  Mutual  Life 
Insurance  Company  ("The  New 
England");  The  New  England  Variable 
Account  (the  "Account")  and  New 
England  Securities  Corporation  (the 
"Distributor")  (collectively,  the 
"Applicants"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  sections  26(a)(2)(C)  and  27(c)(2). 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  The  New  England  to  deduct  from 
the  assets  of  the  Account  the  mortality 
and  expense  risk  charges  imposed  under 
certain  variable  annuity  contracts  (the 
"Contracts"). 

FHJNO  DATE:  The  application  was  filed 
on  January  6, 1988,  and  amended  on 
June  2, 1988,  June  9, 1988,  and  July  12, 
1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 


apphcation,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
August  12, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC,  20549. 
Applicants.  501  Boylston  Street,  Boston, 
Massachusetts  02117. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heidi  Stam.  Staff  Attorney  (202)  272- 
3017  or  Clifford  E.  Kirsch.  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  The  New  England  was  organized  in 
1835  under  the  laws  of  the 
Commonwealth  of  Massachusetts.  The 
Account  was  established,  pursuant  to 
the  provisions  of  Massachusetts  law.  to 
fund  the  Contracts.  The  Account 
currently  consists  of  five  sub-accounts. 

2.  The  assets  of  the  Account  will  be 
invested  in  shares  of  New  England 
Zenith  Fund  (the  "Fund"),  an  open-end, 
series,  management  investment 
company  registered  under  the  Act  and 
organized  as  a  Massachusetts  business 
trust.  The  Contracts  are  individual 
flexible  and  single  purchase  payment 
variable  annuity  contracts. 

3.  No  sales  charge  will  be  deducted 
from  Contract  purchase  payments  at  the 
time  of  purchase.  A  contingent  deferred 
sales  charge  will  be  imposed,  however, 
in  the  event  of  certain  partial 
surrenders,  full  surrenders  and  maturity 
transactions.  The  contingent  deferred 
sales  charges  may  not  cover  sales 
expenses  over  the  lives  of  the  Contracts. 
To  the  extent  such  expenses  are  not 
covered  by  the  contingent  deferred  sales 
charges,  they  will  be  recovered  from 
The  New  England's  general  account, 
which  may  include  income  derived  from 
charges  such  as  the  mortality  and 
expense  risk  charge  described  below.  In 
no  event  will  the  total  contingent 
deferred  sales  charge  exceed  8%  of  the 
first  $50,000  of  purchase  payments  made 
under  the  Contract  and  6.5%  of  the 


amount  of  purchase  payments  in  excess 
of  $50,000.  The  contingent  deferred  sales 
charge  may  be  waived  under  certain 
circumstances. 

4.  The  New  England  is  responsible  for 
the  administration  of  the  Contracts  and 
the  Account.  To  cover  the  cost  of  its 
administrative  services  to  the  Account, 
The  New  England  will  receive 
administration  charges  equal,  on  an 
annual  basis,  to  $30  per  Contract  plus 
.40%  of  the  daily  net  assets  of  each  sub- 
account of  the  Account.  The 
administration  charges  have  been 
established  at  a  level  designed  to  cover 
the  costs  of  administering  the  Contracts 
(including  overhead]  and  The  New 
England  does  not  expect  to  realize  a 
profit  from  such  administration  charges. 

5.  The  New  England  also  proposes  to 
deduct  a  mortality  and  expense  risk 
charge  from  the  Account  on  a  daily 
basis  as  compensation  for  assuming  the 
mortality  and  expense  risks  under  the 
Contracts.  On  an  annualized  basis,  the 
charge  will  equal  .95%  of  the  daily  net 
assets  of  each  sub-account,  of  which 
.60%  represents  a  mortality  risk  charge 
and  .35%  represents  an  expense  risk 
charge.  The  mortality  and  expense  risk 
charge,  as  a  percentage  of  net  assets, 
will  not  increase  over  the  life  of  a 
Contract. 

6.  The  Applicants  submit  that  The 
New  England  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortality  and  expense  risks.  The 
Applicants  represent  that  the  charge  of 
.95%  under  the  Contracts  made  for 
mortality  and  expense  risks  is  consistent 
with  the  protection  of  investors  because 
it  is  a  reasonable  and  proper  insurance 
charge.  This  amount  compensates  The 
New  England  for  the  risk  that  annuitants 
under  the  Contracts  will  Uve  longer  as  a 
group  than  has  been  anticipated  in 
setting  annuity  rates  guaranteed  in  the 
Contracts;  for  the  risk  that  an 
annuitant's  death  benefit  could  exceed 
the  value  of  his  or  her  account;  and  for 
the  risk  that  The  New  England's 
expenses  may  be  higher  than  the 
maximum  deductions  for  such  expenses 
permitted  under  the  Contracts. 

7.  The  Applicants  represent  that  the 
charge  of  .95%  for  mortality  and  expense 
risks  assumed  by  The  New  England  is 
within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  based 
upon  The  New  England's  analysis  of 
publicly  available  information  about 
similar  products,  taking  into 
consideration  such  factors  as  the  size 
and  financial  rating  of  the  insurers  and 
the  types  of  annuity  contracts  they 
issue.  The  New  England  will  maintain  at 
its  administrative  offices,  available  for 
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review  by  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of.  and 
the  methodology  and  results  of,  its 
comparative  survey. 

8.  The  New  England  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  will  benefit  the  Account 
and  the  owners  of  the  Contracts.  The 
basis  for  such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  The  New  England  at  its 
administrative  offices  and  will  be 
available  for  review  by  the  Commission. 
The  New  England  represents  that  the 
Account  will  invest  only  in  management 
investment  companies  that  undertake,  in 
the  event  a  plan  is  adopted  by  the 
company  pursuant  to  Rule  12b-l  under 
the  Act  to  finance  distribution  expenses, 
to  have  a  board  of  trustees  or  directors  a 
majority  of  whom  are  not  interested 
persons  of  the  company  approve  any 
such  distribution  plan. 

Fat  the  Commission,  the  Division  of 
Investmant  Management,  pursuant  to 
delegated  authority. 
Jonadiaa  G.  Kabc. 
Secretary. 

[FR  Doc.  8*-ie667  Filed  7-22-88;  8:45  am) 
enxiMQ  cooc  mi«-oi-m 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  CwitficatM  of  Public 
Convonianco  and  Necosaity  and 
Foreign  Air  Carrtar  Pormita  Filed 
Under  Subpart  Q  During  ttw  Week 
Endad  July  15, 1968 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procediu-al  Regulations  [See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45607 

Date  Filed:  July  12, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  9, 1988. 

Description:  Application  of  Lineas 
Aereas  La-Tur,  S.A.,  pursuant  to  section 
402  of  the  Act  and  Subpart  Q  of  the 
Regulations,  requests  authority  to 
provide  charter  foreign  air 


transportation  of  persons  and 
accompanying  baggage  between  points 
in  the  Uiuted  States  and  points  in 
Mexico  and,  subject  to  the  applicable 
Regulations  of  the  Department. 

Docket  Na  45704 

Date  Filed:  July  14, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  August  11. 1988. 

Description:  Application  of  Swissair, 
Swiss  Air  Transport  Company,  Ltd., 
pursuant  to  section  402  of  the  Act  and 
Subpart  Q  of  the  Regulations,  applies  for 
an  amendment  of  its  foreign  air  carrier 
permit  so  as  to  authorize  it  to  engage  in: 
(1)  Foreign  air  transporation  of  persons, 
property  and  mail  between  a  point  or 
points  in  Switzerland  and  Atlanta, 
Georgia  and  (2)  foreign  air 
transportation  of  persons  between 
Anchorage,  Alaska  and  Tokyo.  Japan. 

Docket  No.  45706 

Z?ote/=Yyec/;  July  15, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  August  12. 1988. 

Description:  Application  of  Minerve 
Canada,  Compagnie  de  transport 
aeriens  Inc.,  d/b/a  Minerve  Canada, 
pursuant  to  section  402  of  the  Act  and 
Subpart  Q  of  the  Regulations  applies  for 
a  foreign  air  carrier  permit  authorizing 
foreign  charter  air  transportation  of 
persons  and  their  accompanied  baggage, 
and  property  and  mail  between  points  in 
the  United  States  and  points  in  Canada, 
and  between  points  in  the  United  States 
and  any  point  not  in  Canada  or  the 
United  States. 
Phyllis  T.  Kaylor. 

Chief,  Documentary  Service  Division. 
[FR  Doc  88-18645  Filed  7-22-88;  8:45  am] 

BtLUNQ  cooc  «(1»-«9-H 


Federal  Aviation  Administration 

Flight  Sarvice  Station  at  Jackson 
County-Reynolds  Airport,  Jackson,  IMI 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  Closing. 

SUtMMARV:  Notice  is  hereby  given  that  on 
or  about  July  19, 1988,  the  present  Flight 
Service  Station  at  Jackson  County- 
Reynolds  Airport,  Jackson,  Michigan  has 
been  closed.  Services  to  the  aviation 
public  of  Jackson,  Michigan  Flight  Plan 
Area,  formerly  provided  by^is  office, 
will  be  provided  by  the  newdujoigsted 
Flight  Service  Station  in  Lansing, ' 
Michigan.  This  information  wil  be 
reflected  in  the  FAA  organization 
statement  the  next  time  it  is  reissued. 


(Sec.  313(8).  72  Stat  752:  49  U.S.C.  1354.) 

Issued  in  Des  Plains,  Dlinois  on  April  8, 
1988. 

William  H.  PoUafd. 

Director,  Great  Lakes  Region.  ^ 

[FR  Doc.  88-16695  Filed  7-22-88;  8:45  ^J 
BNJJMG  CODE  W1S-1S-M 

night  Servloa  Station  at  Wausau 
Municipal  Airport,  Wausau.  Wl 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnON:  Notice  of  Closing. 

summary:  Notice  is  hereby  given  that  on 
or  about  July  19, 1988,  the  present  Flight 
Service  Station  at  Wausau  Municipal 
Airport,  Wausau.  Wisconsin  has  been 
closed.  Services  to  the  general  public, 
formerly  provided  by  this  office,  will  be 
provided  by  the  New  Automated  Flight 
Service  Station  in  Green  Bay, 
Wisconsin.  This  information  will  be 
reflected  in  the  FAA  organization 
statement  the  next  time  it  is  reissued. 

(Sec.  313(a),  72  SUt  752;  49  U.S.C.  1354) 

Issued  in  Des  Plaines,  Illinois,  on  July  12, 
1988. 

Monte  R.  Belgor, 

Acting  Regional  Administrator,  AGL-1. 
[FR  Doc  88-16883  Filed  7-22-88;  &-45  am] 
BILLING  CODE  4t1»-1S-M 


National  Highway  Traffic  Safety 
Administration 

National  Drtvar  Ragistar  Advisory 
Committaa;  PubNc  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Driver  Register  Advisory 
Committee  to  be  held  on  August  30  and 
31, 1988,  in  Richmond,  Virginia.  The 
meeting  will  be  he  held  at  the  Division 
of  Motor  Vehicles,  2300  West  Broad 
Street,  from  9:00  a.m.  to  4:30  p.m.  on 
August  30,  and  from  8:30  a.m.  to  noon  on 
August  31  in  room  702.  Issues  to  be 
discussed  are:  NDR  status,  the  Report  to 
Congress,  the  Commercial  Driver 
License  Information  System  (CDUS), 
and  the  AAMVA  network 
(AAMVANET). 

The  meeting  is  open  to  the  interested 
public  but  may  be  limited  in  attendance 
to  space  available.  Members  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time.  With  the 
approval  of  the  Chairperson,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Additional 
information  is  available  from  the 
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National  Driver  Register,  Room  5119, 400 
Seventh  Street  SW..  Washington,  DC 
20590,  telephone  202/366-4800. 

Issued  in  Washin^toa  DC.  on  July  la  1988. 
Clayton  E.  Hatch, 

Chief.  National  Driver  Register. 

(FR  Doc.  88-16646  Filed  7-22-88:  8:45  am) 

WLUNG  COOe  4S10-SS-M 


DEPARTMENT  OF  THE  TREASURY 

PuMic  Information  Collection 
RequiremenU  Submitted  to  0MB  for 
Review 

Dated:  July  18. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number.  1545-1063 

Form  Number.  6789 

Type  o/ZJeweiv:  Extension 

Title:  Performance  Appraisal  (For  Non- 
IRS  Candidates  Only) 

Description:  A  performance  appraisal  is 
required  to  consider  status  applicants 
and/or  reinstatement  eligibles 
employed  by  other  Treasury  bureaus, 
other  agencies,  or  by  private  industry. 
Both  FPM  335  (Federal  Promotion 
Regulations),  and  IRM  0335  (IRS 
Promotion  Regulations)  require 
systematic  ranking  procedures  with 
performance  appraisals  as  a 
mandatory  component. 

Respondents:  Individuals  or  households, 
State  or  local  governments, 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees 

Estimated  Number  of  Respondents:  80 

Estimated  Burden  Hours  Per  Response: 
1  hour 

Frequency  of  Response:  On  Occasion 

Estimated  Total  Reporting  Burden: 
60,000  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 


Budget,  Room  3206,  New  Executive 
Office  Building.  Washington.  DC  20503 

Dale  A.  Morgan. 

Department  Reports,  Management  Officer. 

[PR  Doc.  88-16621  Filed  7-22-88;  8:45  am) 

BIU.ING  COOE  4«10-5«-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  July  19. 198& 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0238 

Form  Number  W-2G 

Type  of  Review:  Extension 

Title:  Statement  for  Recipients  of 
Certain  Gambling  Winnings 

Description:  Internal  Revenue  Code 
section  6041  requires  payers  of  certain 
gambling  winnings  to  report  them  to 
the  IRS.  If  applicable,  section  3402(q) 
and  section  3406  require  tax 
withholding  on  these  winnings.  We 
use  the  information  to  ensure 
taxpayer  income  reporting 
compliance. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 

2.401 
Estimated  Burden  Hours  Per  Response: 

59  minutes 
Frequency  of  Response:  On  Occasion 
Estimated  Total  Reporting  Burden: 

285,632  hours 
Clearance  Officer  Garrick  Shear.  (202) 

535-4297.  Internal  Revenue  Service. 

Room  5571, 1111  Constitution  Avenue. 

NW.,  Washington,  DC  20224 
OMB  Reviewer  Milo  Sunderhuf,  (202) 

395-6880.  Office  of  Management  and 

Budget,  Room  3208,  New  Executive 

Office  BuUding,  Washington.  DC  20503 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-16622  Filed  7-22-88:  8:45  am) 

BILLING  COOE  aiO-2S-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  ExhHiition;  Determination 

■    Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat  985.  22  U^C.  2459). 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2. 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Holly  Image, 
Holly  Space:  Byzantine  Icons  from 
Greece"  (see  list  *)  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States 
are  of  cijtiu'al  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  Usted  exhibit 
objects  at  the  Walters  Art  Gallery  in 
Baltimore,  Maryland,  beginning  on  or 
about  August  21, 1988,  to  on  or  about 
October  16, 1988,  at  the  Center  for  the 
Fine  Arts  in  Miami,  Florida,  begiiming 
on  or  about  November  14. 1988.  to  on  or 
about  January  8, 1989,  at  the  Kimbell  Art 
Museum  in  Fort  Worth.  Texas, 
beginning  on  or  about  February  11. 1989, 
to  on  or  about  April  2, 1989,  at  the  Fine 
Arts  Museum  in  San  Francisco, 
California,  beginning  on  or  about  April 
22, 1989,  to  on  or  about  July  16, 1989,  at 
the  Cleveland,  Ohio,  beginning  on  or 
about  September  6. 1989,  to  on  or  about 
October  22, 1989,  and  at  the  Detroit 
Institute  of  Art  in  Detroit  Michigan, 
beginning  on  or  about  November  19, 
1989,  to  on  or  about  January  28, 1990,  is 
in  the  national  interest 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 
Date:  July  20, 1988. 

[FR  Doc.  88-16876  Filed  7-22-88;  10:45  am) 
BILUNG  CODE  tZStMII-M 


VETERANS'  ADMINISTRATION 

Intent  To  Prepare  Environmental 
Impact  Statements;  Establishment  of 
New  National  Cemeteries 

agency:  Veterans'  Administration. 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202-485-7988.  and  the  addreu  is  Room  700.  U.S. 
Information  Agency,  301  4lh  Street  SW., 
Washington,  t»C  20547. 
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ACTION:  Notice  of  intent. 


summary:  The  Veterans'  Administration 
(VA)  intends  to  prepare  Environmental 
Impact  Statements  (EIS]  on  the  proposed 
establishment  of  four  potential  new 
national  cemeteries.  These  proposed 
cemeteries  would  serve  the  areas  of 
Chicago,  rU  Cleveland.  OH;  Seattle/ 
Tacoma,  WA;  and  Albany,  NY. 

ADDRESS:  Individuals  are  invited  to 
submit  comments  on  this  Notice  to: 
Susan  Livingstone.  Director  of 
Environmental  Affairs  (088B4), 
Veterans'  Administration,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jon  E.  Baer,  Director,  Landscape 
Architectural  Service  (088B4),  Veterans' 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  233- 
2922. 


SUPPLEMENTARY  INFORMATION:  EISs  are 
required  because  the  scope  of  each 
proposed  project  could  exceed  the  VA 
threshold  for  EISs  established  in  38  CFR 
Part  26.  Therefore,  in  accordance  with 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  the  VA  is 
publishing  this  Notice  of  Intent  pursuant 
to  40  CFR  1501.7. 

Each  proposed  cemetery,  if  ultimately 
approved  as  a  project  by  the  VA,  would 
involve  land  acquisition,  site 
preparation,  building  and  road 
construction,  and  possibly  would  have 
traffic,  economic  and  ecological  impacts 
on  the  local  area.  Major  environmental 
issues  have  not  been  identified  as  of  the 
date  of  this  notice. 

Possible  alternatives  for  each 
proposed  cemetery  have  not  been  firmly 
identified  but  will  depend  upon 


demographic  requirements,  available 
sites,  and  acquisition  methods. 

This  notice  is  part  of  the  process  used 
for  scoping  the  pertinent  environmental 
issues  for  the  EIS.  Participation  in  the 
scoping  process  is  invited  by 
individuals,  private  organizations  and 
local.  State  and  Federal  Agencies. 
Comments  received  will  be  used  by  the 
VA  in  its  efforts  to  further  identify  and 
clarify  significant  environmental  issues. 
Scoping  meetings  will  be  announced  in 
local  area  newspapers  for  each  project. 

Dated:  July  13, 1988. 
Thomas  K.  Tumage, 

Administrator. 

[PR  Doc.  88-16630  Filed  7-22-88:  8:45  amj 
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Sunshine  Act  Meetings 


Federal  Regbter 
Vol.  53.  No.  142 
Monday,  July  25.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
July  27, 1988. 

location:  Room  556.  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS: 

MATTERS  TO  BE  CONSIDERED: 

Open  to  the  Public 

1.  Voluntary  Standards  Policy  Regulation 
The  Commission  will  consider  the 

proposed  amendments  to  the  Commission's 
regulations  16  CFR  1031  and  1032  concerning 
staff  participation  in  voluntary  standards 
activities. 

2.  Preliminary  1990  Budget 

The  Commission  will  consider  issues 
related  to  the  Preliminary  Budget  for  Fiscal 
Year  1990. 

Closed  to  the  Public 

3.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

FOR  A  RECORDED  MESSAGE  CONTAINING 

THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts,  Office 

of  the  Secretary,  5401  Westbard  Ave., 

Bethesda,  Md.  20207,  301-492-6800. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  88-16750  Filed  7-21-88;  2:40  pmj 

BOUNG  CODE  (35S-01-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  53  FR  27103, 
Monday,  July  18, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  2:00  p.m.  (eastern  time] 
Tuesday,  July  26, 1988. 
CHANGE  IN  THE  MEETING: 

Open  Session 

The  items  listed  below  have  been  added  to 
the  agenda: 


•  Proposed  Recordkeeping  Modifications  to 

29  CFR  Part  1602.  'Reports  and 
Records. "  and  29  CFR  Part  1627, 
'Records  to  be  Made  or  Kept  Relating  to 
Age" 

•  Report  on  Pre-Complaint  Counseling  and 

Complaint  Processing  by  Federal 
Agencies  for  Fiscal-Year  1987 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart, 
Executive  Officer.  Executive  Secretariat. 
(202)  634-6748. 

Date:  July  20, 1988. 
Frances  M.  Hart. 

Executive  Officer,  Executive  Secretariat. 

This  Notice  Issued  July  20. 1988. 
[FR  Doc.  88-16729  Filed  7-21-88;  2:40  pm) 

BILUNG  CODE  67S0-01-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  53  FR  26367, 
Tuesday,  July  12, 1988. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  9:30  a.m.  (eastern  time) 
Tuesday,  July  19. 1988. 

CHANGE  IN  THE  MEETING:  The  meeting 
has  been  cancelled. 

CONTACT  PERSON  FOR  MORE  ^ 

information:  Frances  M.  Hart, 
Executive  Officer,  Executive  Secretariat, 
(202)  634-6748. 

Date:  July  19. 1988. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat 

This  Notice  Issued  July  19, 1988. 
[FR  Doc.  88-16812  Filed  7-21-88;  3:59  pm] 

BIUJNG  CODE  67S0-06-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  Notice 

forwarded  to  Federal  Register  on  July  20. 

1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  10:00  a.m.,  Wednesday, 

July  27, 1988. 

CHANGES  IN  THE  MEETING:  The  open 
meeting  has  been  cancelled. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 


Date:  July  21. 1988.  -" 

James  McAfee,  , 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-16734  Filed  7-21-88;  2:40  pm) 

BILUNG  CODE  CaiO-OI-M 

POSTAL  RATE  COMMISSION 

TIME  AND  date:  10:00  a.m.,  Thursday, 

August  11, 1988. 

place:  Coiiunission  Conference  Room, 

1333  H  Street,  NW..  Suite  300, 

Washington,  DC  20268-0001. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Postal  Rate  Commission  Budget  for  Fiscal 

Year  1989 

2.  Election  of  Vice  Chairman 

3.  Revision  of  the  Commission's  Personnel 

Awards  Program 

CONTACT  PERSON  FOR  MORE 

information:  Charles  L.  Clapp, 

Secretary,  Postal  Rate  Commission, 

Room  300, 1333  H  Street,  NW., 

Washington,  DC  20286-0001,  Telephone 

(202)  789-6840. 

Charles  L.  Clapp, 

Secretary. 

[FR  Doc.  88-16719  Filed  7-21-88:  2:40  pm] 

BILLING  COOE  7715-01-M 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b),  hereby  gives  notice  that  it 
intends  to  hold  a  meeting  at  8:00  a.m.  on 
Tuesday,  August  2, 1988,  at  the  Stouffer 
Madison  Hotel,  515  Madison  Street, 
Seattle,  Washington.  The  meeting  is 
open  to  the  public.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should  be 
addressed  to  the  Secretary  of  the  Board. 
David  F.  Harris,  at  (202)  268-4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  August  1, 1988,  but  it 
will  consist  entirely  of  briefings  and  is 
not  open  to  the  public. 

Agenda 

Tuesday  Session 

August  2, 1988—8:00  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  July  7-8, 

1988. 

2.  Remarks  of  the  Postmaster  General. 


3.  Quarterly  Report  on  Financial 

Performance.  (Mr.  Coppie) 

4.  Quarterly  Report  on  Service  Performance. 

(Mr.  Coughlin) 

5.  Review  of  Technology  Resource 

Management  Department.  (Mr.  Hunter) 

6.  Capital  Investments.  (Mr.  Smith) 

a.  Worcester,  Massachusetts.  Mail 
Processing  Center. 

b.  Minneapolis.  Minnesota.  General  Mail 
Facihty. 

c.  Oxnard,  California,  Mail  Handling 
Annex. 

7.  Tentative  Agenda  for  September  12-13, 

1988,  meeting  in  Washington,  DC. 

David  F.  Harris, 

Secretary. 

(FR  Doc.  88-16730  Filed  7-21-88:  2:40  pm] 
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Corrections 


Federal   Register 

Vol.  53,  No.  142 
Monday.  July  25.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  coaections  are  prepared  by  the 
Office  of  the  Federal   Register.   Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  LABOR 

Occupationai  Safety  and  Health 
Administration 

Occupational  Exposure  to 
Formaldehyde;  ResulMnlssion  of 
Hazard  Communication  Provisions  for 
Clearance  Under  the  Paperwork 
Reduction  Act 

Correction 

In  notice  document  88-15535  beginning 
on  page  26329  in  the  issue  of  Tuesday, 
July  12, 1988,  make  the  following 
corrections: 

1.  On  page  26332.  in  the  first  column, 
in  the  first  complete  paragraph,  the  13th 
through  20th  lines  should  read 
"Moreover,  in  regard  to  areas  in  which 
employees  are  exposed  to  toxic 
substances  or  harmful  physical  agents, 
the  OSH  Act  provides  that  the  Secretary 
of  Labor  shall  issue  regulations  requiring 
employers  to  keep  records  of  employee 
exposures  (29  U.S.C.  657(c))." 


2.  On  the  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  third  line, 
"Formaldehyde"  was  misspelled. 

3.  On  page  26334,  in  the  first  column, 
under  "B.  Method  Used  to  Estimate  Cost 
of  Burden  to  Respondents",  in  the  sixth 
line,  "estimated"  should  read 
"estimates". 

4.  On  page  26336,  in  the  second 
column,  in  the  last  paragraph,  in  the 
fourth  line,  "no"  should  read  "on". 

5.  On  page  26337,  in  the  second 
column,  in  the  14th  line,  "is"  should  read 
"in". 

6.  On  the  same  page,  in  the  same 
column,  in  the  first  complete  paragraph, 
in  the  first  line,  "Standard"  should  read 
"Standard's". 

7.  On  the  same  page,  in  the  same 
column,  in  the  last  paragraph,  in  the  last 
line,  between  "define"  and  "a"  insert 
"when". 

8.  On  the  same  page,  in  the  same 
column,  in  footnote  4,  in  the  eighth  hne, 
"relevant"  was  misspelled. 

9.  On  the  same  page,  in  the  third 
column,  in  the  last  paragraph,  in  the 
fourth  line,  "resolve"  should  read 
"resolved". 

10.  On  page  26338.  in  the  first  column, 
in  the  15th  line,  "and"  should  read  "an". 

11.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  the  last  sentence  should  read 
"Therefore  it  would  not  have  been 
possible  to  submit  the  Paperwork 


Clearance  package  until  this  review  was 
complete." 

12.  On  the  same  page,  in  the  second 
column,  in  the  third  line,  between 
"pressure"  and  "to"  insert  "to 
promulgate  the  standard,  should  not  be 
allowed  in  essence". 

13.  On  the  same  page,  in  the  same 
column,  under  "Hazard 
Communication",  in  the  ninth  line,  "CF' 
should  read  "CFR". 

BILLING  CODE  1SOS-01-0 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Implementation  of  Amendments  to 
Specialty  Steel  Import  Relief 

Correction 

In  notice  document  88-26951  beginning 
on  page  44666  in  the  issue  of  Friday, 
November  20, 1987.  make  the  following 
corrections: 

1.  On  page  44667,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
fourth  line  from  the  bottom  remove  the 
text  beginning  with  "and  not  less  than 
0.20  percent  nor  more  than  0.030  percent 
sulphur;". 

2.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  sixth  hne,  "terms"  should  read 
"items". 

BILLING  CODE  1SOMI1-0 


Monday 
July  25,  1988 


Part  II 


Department  of  Labor 

Employment  and  Training  Administration 


20  CFR  Part  615 
Federal-State  Unemployment 
Compensation  Program;  Revision  of 
Extended  Benefit  Program  Regulations; 
Final  Rule 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  615 

Federal-State  Unemployment 
Compensation  Program;  Revision  of 
Extended  Benefit  Program 
Regulations 

agency:  Employment  and  Training 
Administration.  Labor. 
action:  Final  rule. 

summary:  The  Extended  Benefit 
Program  is  a  part  of  the  Federal-State 
Unemployment  Compensation  Program, 
and  takes  effect  during  periods  of  high 
unemployment  to  furnish  up  to  13  weeks 
of  additional  benefits  to  individuals  who 
have  exhausted  their  rights  to  regular 
benefits  under  permanent  State  and 
Federal  unemployment  compensation 
laws.  The  final  regulations  add  new  text 
and  revise  the  regulations  for  the 
Extended  Benefit  Program  to  reflect 
changes  in  the  law  regarding  eligibility 
for  Extended  Benefits  and 
reimbursement  of  the  Federal  share  of 
Extended  Benefits.  The  final  regulations 
clarify  some  of  those  requirements  and 
the  timing  of  them,  and  correct  obsolete 
language  in  several  places.  Last,  the 
final  regulations  extend  the  present 
"freeze"  on  the  indicator  rates  for 
insured  unemployment  to  cover  all 
determinations  of  insured 
unemployment  rates,  and  specify  a  time 
period  for  correcting  errors  in  the 
determination  of  "on,"  "off,"  or  "no 
change"  indicator  rates  of  insured 
unemployment.  The  final  regulations 
include  changes  and  improvements  set 
forth  in  the  published  proposal  in 
addition  to  changes  made  in  response  to 
comments  from  the  States.  The  proposal 
was  published  in  the  Federal  Register  on 
October  24. 1986.  A  notice  of  extending 
the  closing  date  for  comments  to  April 
20. 1987.  was  published  in  the  Federal 
Register  on  April  3. 1987. 
EFFECTIVE  DATE:  August  24. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Carolyn  M.  Golding,  Director, 
Unemployment  bisurance  Service,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
Telephone:  (202)  535-0600  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Part  615. 
Chapter  V.  Title  20  of  the  Code  of 
Federal  Regulations  implements  the 
Federal-State  Extended  Unemployment 
Compensation  Act  of  1970  (Tme  II  of 
Pub.  L  91-373)  (the  "EUCA"),  26  U.S.C. 
3304  note.  That  Act  prescribes 
provisions  required  to  be  included  in 


State  unemployment  compensation 
laws.  It  is  made  a  requirement  for  State 
laws  by  section  3304(a)(ll)  of  the 
Internal  Revenue  Code  of  1986.  The  Act 
was  amended  in  1980, 1981, 1982,  and 
1983  to  change  the  requirements  for 
State  laws  in  a  number  of  ways. 

1980  Amendments  to  EUCA 

Section  416  of  Pub.  L.  96-364  added 
section  202(c)  to  the  EUCA,  and  bars 
more  than  2  weeks  of  Extended  Benefit 
payments  to  individuals  under  the 
Interstate  Benefit  Payment  Plan  if  they 
file  claims  in  a  State  where  an  Extended 
Benefit  Period  is  not  in  effect.  This 
amendment  was  effective  on  June  1, 
1981,  in  most  States. 

Section  1022  of  Pub.  L  96-499 
amended  section  204(a)(2)  of  the  EUCA 
to  add  a  new  subparagraph  (B)  which 
limits  Federal  reimbursement  of  benefits 
to  a  State  which  does  not  require  a 
waiting  period  for  regular  benefits. 
Section  615.14(c)(3)  estabUshes  the 
effective  dates  under  varying  State 
circumstances.  This  amendment  affects 
a  State's  entitlement  to  Federal  sharing 
in  the  costs  of  regular  compensation  and 
Extended  Benefits,  but  is  not  a 
requirement  for  State  laws. 

Section  1024  of  Pub.  L  96-499  added 
sections  202(a)  (3),  (4)  and  (5)  of  the 
EUCA.  Paragraph  (3)  requires 
amendment  of  State  laws  to  include 
specific  provisions  defining  suitable 
work  as  any  work  which  is  within  an 
individual's  capabilities,  except  that  if 
the  individual's  prospects  of  obtaining 
work  in  his/her  customary  occupation  in 
a  reasonably  short  period  are 
determined  to  be  good,  then  suitable 
work  is  determined  under  the  provisions 
in  State  law  applicable  to  claimants  for 
regular  benefits;  and  includes  a  specific 
disqualification  for  failure  to  accept 
suitable  work,  or  to  apply  for  suitable 
work  when  referred  by  a  State 
employment  office,  or  to  actively  search 
for  work.  Paragraph  (4)  requires  that 
disqualifications  for  voluntarily  leaving 
employment,  discharge  for  misconduct 
and  refusal  of  suitable  work  shall  not  be 
considered  terminated  for  the  purpose  of 
qualifying  for  Extended  Benefits  except 
by  employment  subsequent  to  the 
disqualifications.  Paragraph  (5) 
(redesignated  as  (6)  in  the  1981 
amendments,  which  added  a  new 
paragraph  (5))  prohibits  Federal  sharing 
in  regular  benefit  costs  if  the  State  does 
not  apply  the  rules  of  paragraphs  (3)  and 
(4)  in  paying  such  benefits.  Paragraphs 
(3)  and  (4)  are  requirements  for  State 
laws;  paragraph  (5),  like  section 
204(a)(2),  is  not  a  requirement  for  State 
laws.  The  requirements  of  paragraph  4 
took  effect  in  all  States  for  weeks  of 
unemployment  beginning  after  March  31. 


1981.  The  requirements  in  paragraph  3 
took  effect  in  the  States  for  weeks  of 
unemployment  beginning  after  October 
31, 1981,  except  for  any  State  in  which 
the  State  legislature  did  not  meet  in 
1981,  section  202(a)(3)  shall  apply  to 
weeks  of  unemployment  beginning  after 
October  1, 1982. 

1961  Amendments  to  EUCA 

Sections  2401  through  2404  and 
sections  2505  and  2506  of  Pub.  L.  97-35 
made  several  changes  in  the  conditions 
under  which  Extended  Benefits  trigger 
on  or  off  by  eliminating  the  National 
trigger,  changing  the  standard  State 
trigger  from  4.0  percent  to  5.0  percent, 
the  optional  State  trigger  from  5.0 
percent  to  6.0  percent,  and  changing  the 
definition  of  the  "rate  of  insured 
unemployment"  by  eliminating  claims 
for  Extended  Benefits  and  additional 
compensation.  Other  amendments 
prohibit  paying  benefits  to  individuals 
with  little  qualifying  employment,  and 
make  changes  to  tie  into  the 
amendments  to  the  Trade  Act  of  1974. 
Changes  in  §§  615.2,  615.4,  615.7.  615.8. 
615.12.  615.13.  and  615.14  reflect  those 
amendments. 

1982  Amendment  to  EUCA 

Section  191  of  Pub.  L  97-248  amended 
section  204(a)(2)  to  add  a  new 
subparagraph  (D).  which  provides  that 
States  which  do  not  provide  for  a 
benefit  structure  under  which  benefits 
are  rounded  down  to  the  next  lower 
dollar  amount  shall  not  be  entitled  to  be 
reimbursed  for  the  Federal  50  percent 
share  on  the  amount  by  which  sharable 
regular  and  sharable  extended 
compensation  paid  exceed  the  lower 
dollar  amount.  This  amendment  became 
effective  for  benefits  paid  for  eligibility 
periods  beginning  on  or  after  October  1, 
1983,  with  a  grace  period  for  States  thq^f 
require  legislation  to  provide  for  * 

rounding  down. 

1983  Amendment  to  EUCA 

Section  522  of  Pub.  L.  98-21  amended 
section  202(a)(3)(A)(ii)  to  provide 
exemptions  to  the  requirement  that 
claimants  actively  engage  in  seeking 
work:  (1)  if  the  individual  is  serving  on 
jury  duty  under  specified  circumstances, 
and  (2)  if  the  individual  is  hospitalized 
for  an  emergency  or  life-threatening 
condition.  A  State  may  apply  these 
exemptions  to  claimants  for  Extended 
Benefits  only  if  the  exemptions  also 
apply  to  claimants  for  regular  benefits. 
Sections  615.2(o)  (11)  and  (12)  define  the 
terms  "jury  duty"  and  "hospitalized  for 
treatment  of  an  emergency  or  life- 
threatening  condition."  The  amendment 


Federal  Register  /  Vol.  53.  No.  142  /  Monday.  July  25.  1988  /  Rules  and  Regulations 


27927 


to  section  202(a](3)(A](ii]  became 
effective  on  enactment,  April  20. 1983. 

1987  Amendment  to  EUCA 

Section  9151  of  Pub.  L  100-203 
amended  the  date  in  section  202(a](6]  for 
purposes  of  determining  the  Federal 
share  of  weeks  of  unemployment 
beginnning  after  March  31. 1981.  Sectiqn 
9151  of  Pub.  L.  100-203  changed  the 
original  effective  date  of  section 
202(a)(3)  to  weeks  of  unemployment 
beginning  after  October  31. 1981.  If  a 
State's  legislature  did  not  meet  in  1981. 
section  202(a)(3).  EUCA  would  apply  to 
weeks  of  unemployment  beginning  after 
October  31. 1982. 

Invitation  for  Comments 

The  proposal  to  revise  the  Extended 
Benefits  (EB)  regulations  was  published 
in  the  Federal  Register  on  October  24. 
1986  (51  FR  37741).  Comments  on  the 
proposed  revision  of  Part  615  were 
originally  solicited  through  November 
24. 1986.  On  April  3. 1987  (52  FR  10774)  a 
notice  was  published  in  the  Federal 
Register  extending  the  closing  date  for 
comments  to  April  20. 1987. 

The  Department  of  Labor  received 
timely  written  responses  to  the  proposal 
from  15  State  Employment  Security 
Agencies  (SESAs)  and  the  Building  and 
Construction  Trades  Department  of  the 
American  Federation  of  Labor — 
Congress  of  Industrial  Organizations. 
The  SESAs  that  commented  on  the 
proposal  were:  The  Arizona  Department 
of  Economic  Security,  the  California 
Employment  Development  Department, 
the  Illinois  Department  of  Employment 
Security,  the  Michigan  Employment 
Security  Commission,  the  Nevada 
Employment  Security  Department,  the 
New  Jersey  Department  of  Labor,  the 
New  York  Department  of  Labor,  the 
Ohio  Bureau  of  Employment  Services, 
the  Oregon  Employment  Division  of  the 
Department  of  Human  Resources,  the 
Pennsylvania  Department  of  Labor  and 
Industry,  Office  of  Employment  Security, 
the  Tennessee  Department  of 
Employment  Security,  the  Texas 
Employment  Commission,  the  Vermont 
Department  for  Employment  and 
Training,  the  West  Virginia  Department 
of  Employment  Security,  and  the 
Wisconsin  Department  of  Industry. 
Labor  and  Human  Relations. 

The  Department  gave  careful 
consideration  to  all  comments  and 
suggested  changes  received  before 
drafting  the  final  regulations.  This 
document  contains  the  final  revised 
regulations  for  Part  615.  Following  is  a 
summary  of  the  comments  received  and 
the  Department's  responses  in  order  of 
section. 


Section-by-Section  Analysis  and 
Response  to  Comments  Received 

General 

A  SESA  commented  that  it  believed 
the  regulations  were  of  sufficient 
importance  to  warrant  a  public  hearing. 
The  Secretary  agrees  on  the  importance 
of  these  regulations.  However,  the 
Assistant  Secretary  has  determined  that 
the  process  of  publishing  the  proposed 
rule  in  the  Federal  Register,  in 
accordance  with  5  U.S.C.  553,  was 
sufficient  to  satisfy  the  statutory 
requirement  for  public  participation  in 
this  rulemaking.  The  notice  in  the 
Federal  Register  gave  interested  persons 
an  opportunity  to  participate  in  the 
rulemaking  through  submission  of  . 
written  data,  views  or  arguments, 
allowed  more  than  30  days  for  such 
comments,  and  was  followed  by  the 
Department's  careful  consideration  of 
the  written  comments  received.  A  public 
hearing  for  these  regulations  is  not 
required  by  statute.  For  these  reasons, 
the  Department  will  schedule  no  public 
hearing. 

A  SESA  commented  that  some  States 
are  currently  pursuing  administrative 
relief  from  findings  of  the  Inspector 
General,  which,  it  believes,  involve 
issues  of  interpretation  of  State  and 
Federal  law  at  the  same  "time  that  State 
program  decisions  were  made.  It  stated 
that  to  now  deny  payment  of  the  Federal 
share  of  Extended  Benefits,  under  the 
circumstances  set  forth  in  §  615.14(b)  of 
these  regulations,  would  be 
impermissably  retroactive  rulemaking. 
These  regulations  are  not  retroactive 
in  application  but  rather  implement  the 
provisions  of  the  EUCA  amendments  as 
of  their  effective  dates.  Accordingly, 
each  of  the  amendments  addressed  in 
these  revised  regulations,  including  the 
changes  in  §  615.14(b),  is  treated  as 
having  become  effective  on  the  effective 
dates  specified  in  the  amending  acts. 
The  Department  has  been  carrying  out 
the  law  as  amended.  The  regulations 
affirm  this  and  now  furnish  a  regulatory 
basis  for  the  positions  that  have  been 
taken  in  implementing  the  statutory 
amendments. 

The  SESA  fiu-ther  commented  that  five 
years  is  too  lengthy  a  period  between 
statutory  enactment  and  rulemaking  and 
after  five  years  of  "ever-changing 
■  directives,"  the  proposed  rules  no  longer 
provide  timely  clarification. 

These  comments  on  the  timing  of  the 
.publication  of  the  proposed  rules  are 
understandable;  however,  the  EUCA 
was  amended  in  1980. 1981. 1982  and 
1983  and  each  amendment  required 
revisions  and  additions  to  the  proposed 
rules.  Part  of  the  delay  in  the  publication 
of  these  regulations  is  inherent  in  the 


regulatory  process.  This  process  is 
governed  by  the  Administrative 
Procedure  Act,  the  Regulatory  Flexibility 
Act,  Executive  Orders  12067  and  12291. 
and  the  Paperwork  Reduction  Act. 
These  directives  also  require  the  Office 
of  Management  and  Budget  to  review 
regulatory  proposals.  Although  these 
processes  concededly  do  not  explain 
away  all  of  the  delays  encountered,  and 
there  have  been  changes  in  guidance 
furnished  to  the  States,  the  last 
substantive  changes  were  reflected  in 
the  Notice  of  Proposed  Rulemaking 
published  on  October  24. 1986.  The 
States  were,  therefore,  timely  notified  of 
each  amendment  and  each  change  in 
guidance. 

The  SESA  listed  several  examples  of 
"ever-changing  directives"  from  ETA 
which,  it  stated,  placed  SESAs  in  the 
position  of  constantly  modifying 
administrative  policies.  It  noted  that 
Unemployment  Insurance  Program 
Letter  (UIPL)  14-81,  issued  February  2, 
1981,  stated  that  if  a  claimant  was 
unavailable  for  work  in  any  week 
because  of  illness,  disability,  death  in 
the  family,  or  jury  duty,  the  claimant 
would  not  be  excused  from  meeting  the 
actively  seeking  work  requirement  of 
EUCA  section  202(a)(3).  The  SESA 
beHeved  that  this  was  inconsistent  with 
the  explanation  for  the  definition  of 
"weeks  of  unemployment"  in 
§  615.2(n)(2)  of  the  regulations,  which 
stated  Congress  must  not  have  intended 
EUCA  section  202(a)(3)  to  disqualify  a 
claimant  who  was  not  claiming  benefits 
for  a  given  week  due  to  illness. 

The  statements  in  the  UIPL  and  the 
regulations  are  not  inconsistent.  It  is  still 
true  that,  except  as  modified  by  the  1983 
amendments,  no  excuse  will  suffice  for 
failing  to  meet  the  actively  seeking  work 
requirement  of  section  202(a)(3)(A), 
EUCA.  It  also  remains  true  that  the 
requirement  applies  only  to  weeks  for 
which  a  claim  is  filed  for  benefits.  This 
interpretation  avoids  the  extreme  result 
of  requiring  the  disqualification  to  apply 
to  every  week  of  unemployment 
regardless  of  whether  a  claim  is  filed. 
The  1983  amendment  to  EUCA  section 
202(a)(3)(A)  softens  the  actively  seeking 
work  requirement,  but  does  not  change 
the  basic  approach  the  Department 
takes  of  applying  the  disqualification 
only  with  respect  to  weeks  for  which  a 
claim  is  filed.  The  Department's 
guidance  to  the  States  on  these  points 
has  remained  unchanged,  except  as 
required  by  the  1983  amendments.  No 
change  is  made  in  the  regulations. 

The  SESA  further  commented  that 
UIPL  14-81,  Change  2,  issued  September 
8, 1981,  stated  that  a  maximum  of  4 
weeks  for  a  claimant  to  obtain  work 
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within  the  individual's  customary 
occupation  would  constitute  "a 
reasonably  short  period"  under  EUCA 
section  202(a)(3)(C).  The  commenter 
noted  that  under  the  proposed 
regulations,  §  615.8(d)(1).  the 
determination  of  the  length  of  this 
"reasonably  shortperiod"  is  now  left  to 
the  applicable  State  law. 

This  change  represents  a  deferral  to 
the  States;  the  States  were  timely 
notiHed  when  this  change  was  made. 
The  Department  prefers  to  leave  matters 
to  the  States  where  it  can  do  so  under 
the  law.  In  this  instance  the  Department 
decided,  after  reconsidering  the  matter, 
that  this  was  a  matter  better  left  to  the 
States.  No  change  is  made  in  the 
regulation. 

This  SESA  also  commented  that 
§  615.2(o)(7)  of  the  proposed  regulations, 
defining  the  phrase  "Provisions  of  the 
applicable  State  law."  as  used  in  section 
202(a)(3)(D)(iii)  of  the  Act.  changes  the 
UIPL  instructions.  The  SESA  states  that 
this  change  "would  substantively  amend 
[the]  statutory  interpretation  after  years 
of  denial  of  claims  based  on  [the]  more 
restrictive  UIPL  instructions." 

The  change  made  by  the  proposed 
regulations  defining  the  phrase, 
"Provisions  of  the  applicable  State  law." 
as  used  in  section  202(a)(3)(D)(iii)  of  the 
Act  defers  to  the  States.  The 
Department  acknowledges  that  it  has 
changed  its  interpretation  of  the  phrase, 
"Provisions  of  applicable  State  law." 
because  the  Department,  as  explained 
above,  prefers  to  leave  matters  to  the 
States  where  it  can  do  so  under  the  law. 
Upon  reconsideration,  the  Department 
has  decided  that  it  was  proper  to  defer 
to  the  States  here.  No  change  is  made  in 
the  regulation. 

The  SESA  also  commented  that 
misleading  legal  conclusions  are  drawn 
in  the  "summary."  "supplementary 
INFORMATK>N."  and  "1980  Amendments 
to  EUCA"  sections.  With  respect  to  the 
"SUMMARY",  it  stated  that  there  had 
been  no  regulations  on  the  new 
paragraphs  added  to  section  202(a], 
EUCA,  enacted  by  Pub.  L.  96-499; 
therefore,  there  are  no  regulations  on 
these  new  paragraphs  to  be  revised  by 
the  Proposed  Rules. 

The  proposed  rule  added  new  text  in 
addition  to  amending  existing  text;  both 
kinds  of  changes  come  under  the 
definition  of  a  "revision"  of  the 
regulations.  This  omission  of  a  reference 
to  the  added  text  was  not  an  attempt  to 
mislead,  but  is  noted  in  the  final 
regulations.  The  changes  proposed  were 
carefully  noted  in  the  preamble  and  fully 
set  forth  in  the  regulatory  text  of  the 
Notice  of  Proposed  Rulemaking. 

The  SESA  also  commented  that  the 
"Supplementary  Information"  and  the 


"1980  Amendments  to  EUCA"  section 
are  misleading  because  the  amendments 
in  Pub.  L.  96-499  that  added  new 
paragraphs  (3),  (4),  and  (5)  to  EUCA 
section  202(a)  did  not  require  States  to 
change  State  law.  The  SESA  commented 
that  Congress  clearly  intended  that 
State  law  be  changed  at  section  1022(a) 
of  Pub.  L  96-499.  which  concerns  the 
waiting  week  and  that  no  such  language 
is  found  in  the  statute  concerning 
suitable  work. 

The  Department  used  the  word 
"required"  in  the  Supplementary 
Information  with  respect  to  the 
amendments  in  Pub.  L.  96-499  that 
added  new  paragraphs  to  section  202(a) 
of  EUCA,  because  it  is  bound  by  the  use 
of  the  word  "required"  in  section  3304(c) 
of  the  Internal  Revenue  Code  of  1986  as 
follows: 

On  October  31  of  any  taxable  year,  the 
Secretary  of  I^bor  shall  not  certify  any  State 
which,  after  reasonable  notice  and 
opportunity  for  hearing  to  the  State  agency, 
the  Secretary  of  Labor  finds  has  failed  to 
amend  its  law  so  that  it  contains  each  of  the 
provisions  required  by  law  to  be  included 
therein  (including  provisions  relating  to  the 
Federal-State  Extended  Unemployment 
Compensation  Act  of  1970  (or  any 
amendments  thereto)  as  provided  under 
subsection  (a)(ll)),  or  has,  with  respect  to  the 
twelve-month  period  ending  on  such  October 
31,  failed  to  comply  substantially  with  any 
such  provision. 

Paragraphs  (3)  and  (4)  were  correctly 
stated  to  be  new  requirements  for 
Extended  Benefits,  as  are  other 
provisions  of  EUCA  sections  202  and  203 
relating  to  eligibility  requirements  for 
Extended  Benefits.  Paragraph  (5)  was 
correctly  noted  as  not  being  a 
requirement  for  State  laws,  but  solely  a 
requirement  for  Federal  sharing  in  the 
costs  of  regular  benefits.  The  absence  of 
identical  language  in  the  suitable  work 
provisions  is  not  determinative. 
Therefore,  "required"  is  not  deleted 
from  the  Supplementary  information 
in  the  final  regulations,  and  no  change  is 
Blade  in  the  final  regulations. 

The  SESA  also  commented  that  the 
Profwsed  Rules  should  be  classified  as 
■lajor  rules  and  a  regulatory  impact 
analysis  must  be  prepared. 

The  Secretary  of  Labor  has 
determined,  with  the  concurrence  of  the 
Office  of  Management  and  Budget,  that 
the  proposed  rules  are  not  major  rules, 
for  the  reasons  stated  in  the  document. 

Section  615.2(oJ(lJ    "Employed" 

The  proposed  rule  at  S  815.2(o)(l) 
defines  "employed"  for  purposes  of 
section  202(a)(3)  of  EUCA.  A  SESA,  that 
did  no*  suggest  alternate  language, 
commented  that  this  definition  does  not 
meet  the  expressed  goal  of  excluding 


"such  neighborly  exchanges  as 
babysitting."  | 

The  Department'stlefinition  of 
"employed"  was  written  to  prevent  the 
purging  of  a  disqualification  by  activity 
that  is  not  bona  fide  employment  or  by 
services  not  customarily  performed 
under  a  contract  of  hire  for  wages.  The 
definition  at  S  615.2(o)(l)  thus  provides 
that  the  definition  of  employment  in 
State  law  applies.  Therefore,  a  SESA 
should  refer  to  State  law  for  purposes  of 
determining  what  "employed"  means  in 
applying  the  4x4  disqualification  and  in 
determining  what  "employment" 
suffices  under  the  EUCA  section 
202(a)(4)  requirement.  For  these  reasons, 
the  definition  of  "employed"  at 
§  615.2(o)(l)  will  remain  unchanged  iji 
the  final  regulations.  I 


Section  615.2(o)(4) 
period" 


"Reasonably  short 


The  proposed  rule  at  §  615.2(o)(4) 
defines  a  "reasonably  short  period",  for| 
purposes  of  section  202(a)(3)(C)  of  the 
Act.  as  the  number  of  weeks  specified 
by  State  law.  A  SESA  commented  that 
the  regulation  should  explain  whether  a 
State's  policy  regarding  a  reasonably 
short  period  may  be  followed  in  the 
absence  a  State  law  provision  which 
defines  a  reasonably  short  period. 

This  is  a  matter  of  interpretation  of 
State  law  for  State  authorities  to  decide. 
This  definition  could  be  read,  however, 
as  requiring  specificity  in  the  State  law, 
and  this  is  not  what  is  intended.  In  the 
final  regulation,  therefore,  the  word 
"specified"  is  deleted  and  the  word 
"provided"  is  inserted  in  place  thereof. 

Section  615.2(o)(6)    "And"  as  used  in 
section  202(a)(3)(D)(ii),  shall  be 
interpreted  to  mean  "or" 

The  proposed  rule  at  615.2(o)(6) 
defines  "and"  to  mean  "or"  with  respect 
to  the  provision  that  "Extended 
compensation  shall  not  be 
denied  *  *  *  for  failing  to  accept  an 
offer  of,  or  apply  for,  suitable 
work  *  *  *  if  the  position  was  not 
offered  to  such  individual  in  writing  and 
was  not  listed  with  the  State 
employment  service  *  *  *."  Three 
SESAs  commented  on  the  interpretation 
of  "and"  to  mean  "or"  with  one  SESA 
asserting  that  this  interpretation  goes 
beyond  the  law  and  that  a  regulation 
cannot  contradict  the  statute  it 
implements.  Another  SESA  suggested 
application  of  the  more  stringent 
suitable  work  definition  in  State  laws 
for  regular  benefits  to  Extended  Benefits 
claims  and  removal  of  the  limitation  on 
denials  of  Extended  Benefits  when  an 
individual  refuses  to  accept  an  offer  of 
suitable  work  if  the  offer  of  work  is  not 


Federal  Register  /  Vol.  53.  No.  142  /  Monday.  July  25.  1988  /  Rules  and  Regulations 27929 


made  in  writing  and  is  not  listed  with 
the  State  employment  service. 

The  Department  originally  construed 
"and"  in  section  202(a)(3}(D](ii)  of  the 
Act  in  the  conjunctive  as  requiring  that 
both  conditions  be  satisfied  before 
imposing  the  disqualification.  That  is.  an 
individual  who  refused  an  offer  of 
otherwise  suitable  work  could  be  denied 
extended  benefits  only  if  the  offered 
work  was  both  listed  with  the  State 
employment  service  and  offered  in 
writing.  However,  eariy  in  1981  the 
Department  concluded  that  "and"  must 
be  construed  as  "or"  in  this  instance,  so 
that  either  an  offer  in  writing  or  the 
listing  with  the  employment  ser\'ice 
would  suffice.  This  view  is  supported 
both  by  the  explanation  in  Conference 
Report  No.  96-1479:  "{b)(l)  Deny 
extended  benefits  to  any  individual  who 
fails  to  accept  any  work  that  is  offered 
in  writing  or  is  listed  with  the  State 
employment  service  *  *  *."  and  the 
Senate  Finance  Committee  Print  96-36. 

It  is  apparent  that  the  word  "and  '  so 
construed  provides  for  a  more 
reasonable  and  rational  requirement.  In 
practice  an  offer  of  a  job  is  rarely  made 
in  writing  and  it  is  unheard  of  to  make 
an  offer  of  a  job  prior  to  a  referral. 
Therefore,  it  is  unreasonable  to  expect 
or  require  an  advance  offer  in  writing, 
especially  in  the  case  of  a  referral.  It  is 
also  obvious  that  requiring  that  the  offer 
be  in  writing  and  listed  with  the 
employment  service  makes  it  more 
difficult  to  impose  the  disqualification 
under  the  EB  "work  test"  than  is  the 
case  under  State  law  applicable  to 
regular  benefits.  Congressional  intent 
was  to  impose  a  more  stringent 
requirement  than  provided  under 
current  State  law  disqualifications. 
Clearly  that  intent  is  not  realized  by 
construing  the  word  "and"  in  the 
conjunctive  and  thereby  requiring  both 
of  the  conditions  contained  in 
subparagraph  (D)(ii)  be  satisfied  to 
justify  imposition  of  the  special 
disqualification. 

In  light  of  these  considerations  and  to 
determine  what  action  could  legally  be 
taken  to  achieve  congressional  intent, 
the  Department  examined  the  legislative 
history  of  this  provision  and  pertinent 
court  decisions  to  resolve  the  apparent 
conflict  between  the  language  in  the 
report  and  the  language  of  the  statute. 
The  Department  determined  that  there  is 
sufficient  legal  precedent  in  court 
decisions  that  the  word  "and"  in  a 
statute  may  indeed  be  constnied  as  "or" 
(and  vice  versa)  where  that  is  necessary 
to  carry  out  the  legislative  intent. 
Accordingly,  based  on  the  holdings  in 
those  court  decisions,  the  thrust  of  the 
legislation,  and  the  expressed  legislative 


intent,  the  Department  concluded  that 
the  word  "and"  must  be  construed  as 
"or".  Therefore  a  State  law  will  be 
considered  consistent  with  the 
requirements  of  subparagraph  (D](ii) 
only  if  it  provides  that  a  disqualification 
for  failing  to  accept  an  offer  of  or  apply 
for  suitable  work  will  be  imposed  if  the 
job  is  either  offered  in  writing  or  is 
listed  with  the  State  employment 
service,  and,  conversely,  that  the 
disqualification  will  not  apply  if  the  job 
is  neither  offered  in  writing  nor  listed 
with  the  State  employment  service. 
The  suggestion  to  apply  the  more 
stringent  suitable  work  definitions  in 
State  laws  for  regular  benefits  to 
Extended  Benefit  claims  and  to 
"remove"  the  {D)(ii)  provision  from  the 
regulations,  is  not  acceptable  because  it 
would  be  contrary  to  sections  202(a)  (2) 
and  (3)  of  EUCA.  Paragraph  (2)  of 
section  202(a)  of  EUCA  provides: 

Except  where  inconsistent  with  the 
provisions  of  this  title,  the  terms  and 
conditions  of  Slate  law  which  apply  to  claims 
(or  regular  compensation  *  *  *  shall  apply 
to  claims  for  extended  compensation  *  •  * 

Paragraph  {3)(A)  of  section  202(a)  of 
EUCA  provides: 

Notwithstanding  the  provisions  of 
paragraph  (2),  payment  of  extended 
compensation  under  this  Act  shall  not  be 
made  to  any  individual  for  any  week  of 
unemployment  in  his  eligibility  period — 

(i)  during  which  he  fails  to  accept  any  offer 
of  suitable  work  {as  defined  in  subparagraph 
(c))  •  •  •. 

The  applicability  of  the  suitable  work 
provisions  of  the  EUCA  is  indicated  by 
the  phrase.  "Notwithstanding  the 
provisions  of  paragraph  (2)".  in 
paragraph  (3)(A)  of  section  202(a)  of  the 
ACT.  Thus  paragraph  (3)(A)  specifically 
provides  that,  without  prevention  by  or 
obstruction  froni  paragraph  (2).  the 
suitable  work  and  active  search  for 
work  provisions  in  the  EUCA  shall 
apply  to  claims  for  extended 
compensation.  For  these  reasons,  no 
change  is  made  in  the  final  regulations. 

Section  615.2(o)(8)    Systematic  and 
Sustained  Effort  (to  obtain  work) 

The  proposed  rule  at  §  615.2(o)(8) 
defines  the  term  "systematic  and 
sustained  effort"  set  forth  in  section 
202(a)(3)(E)  of  the  EUCA  to  describe 
when  an  individual  shall  be  treated  as 
actively  engaged  in  seeking  work  during 
any  week.  Five  SESAs  commented  on 
the  active  search  for  work  requirements. 
Two  SESAs'  comments  suggested  that 
the  required  work  search  be  consistent 
with  economic  conditions  in  the  labor 
market,  prospective  job  openings, 
seasonal  nature  of  the  work  being 
sought  and  the  normal  practices  for 


obtaining  the  type  of  work  the 
individual  is  seeking.  One  of  the  SESAs 
commented  that  the  active  search  for 
work  requirement  should  be  waived  (as 
it  is  in  State  I^w  for  regular 
unemployment  compensation]  for 
individuals  the  State  determines  to  have 
"good"  job  prospects;  that  is.  individuals 
who  have  a  promise  of  a  job  which  will 
begin  in  a  reasonably  short  period.  One 
of  the  SESAs  suggested  that  a  State 
administrator  be  allowed  to  make  an 
exception  to  the  active  search  for  work 
requirement  for  a  community  or  area 
which  has  been  so  adversely  affected  by 
the  economy  that  there  is  virtually  no 
work  available.  Comments  from  two  of 
the  SESAs  questioned  if  the  phrase 
"throughout  the  given  week"  (which 
defines  the  term  "sustained  effort"  to 
obtain  work)  included  weekends  and 
holidays  and  questioned  the  absence  of 
specifics  in  the  definition  regarding  job 
search  contacts  (number  of  employer 
contacts  required  throughout  the  week). 
This  conflicts  with  the  State's  more 
quantifiable  active  search  for  work 
requirements.  A  SESA  suggested  that 
the  definition  of  the  work  search 
requirements  at  §  615.2(o)(8)  be  used  in 
conjunction  with  the  criteria  for  the 
active  search  for  work  as  defined  in 
State  law  and  policy.  One  of  the  SESA's 
commented  that  the  requirement  that  a 
claimant's  search  for  work  include  a 
plan  which  results  in  contact  with 
persons  who  have  "the  authority  to 
hire"  is  impractical  and  impossible  to 
administer. 

The  Department  has  not  adopted  the 
changes  proposed  by  the  commenter  for 
the  reasons  which  follow.  The  Congress 
added  the  active  search  for  work 
provisions  to  the  EUCA  with  the 
knowledge  that  Extended  Benefits  are 
payable  only  during  periods  of  high 
unemployment  when  new  hires  and  job 
openings  are  at  a  low  level  in  the  States. 
Therefore,  it  would  be  contrary  to 
congressional  intent  and  the  specific 
language  in  sections  202(a)(3)  (A)  and 
(E).  EUCA.  to  authorize  by  regulation 
limiting  the  enforcement  of  the  active 
search  for  work  provisions  to  periods 
when  an  area  is  not  adversely  affected 
by  economic  conditions  as  suggested. 

A  State's  policy  for  regular 
compensation,  at  the  discretion  of  the 
State  Administrator,  may  require  an 
individual  to  seek  any  work  that  exists 
in  the  labor  market  for  which  he/she  is 
suited  by  training  and  experience  if  his/ 
her  customary  work  does  not  exist  in  the 
labor  market.  Similarly,  a  State's  policy 
for  regular  benefits  may  consider  the 
seasonal  nature  of  the  individual's 
customary  occupation  in  determining  if 
the  claimant  is  conducting  an  active 
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search  for  work  or  waive  the  active 
search  for  work  requirement  for 
individuals  who  are  on  temporary 
layoffs  or  who  have  early  return  to  work 
dates. 

On  the  other  hand,  based  on 
examination  of  the  Congressional 
Record  S8917,  June  3a  1980.  and  the 
language  in  section  202(a)(3)  (C)  and  (E). 
EUCA,  "suitable  work"  for  an  individual 
whose  prospects  of  obtaining  work  in  a 
customary  occupation  in  a  reasonably 
short  period  are  determined  by  the 
SESA  to  be  "not  good"  is  any  work 
which  is  within  such  individual's 
capabilities.  The  EUCA  makes  no 
exception  to  this  definition  of  suitable 
work  because  the  unemployed  person's 
customary  employment  is  seasonal.  This 
means  an  individual  whose  job 
prospects  have  been  determined  to  be 
"not  good"  may  not  limit  the  search  for 
work  solely  because  of  the  seasonal 
nature  of  his/her  customary 
employment.  An  individual  whose  }ob 
prospects  are  "not  good"  because  of  the 
seasonal  nature  of  the  industry  or 
occupation  must  seek  any  work  that 
exists  in  the  labor  market  which  is 
within  the  claimant's  capabilities,  which 
also  includes  work  for  which  the 
individual  may  have  had  no  previous 
training  or  experience. 

The  proposed  regulations,  |  615.8, 
paragraphs  (d),  (0  and  (g),  relate  the 
definition  of  suitable  woric.  based  on  the 
SESA's  determination  of  the  individual's 
prospects  of  obtaining  work  in  a 
customary  occupation  in  a  reasonably 
short  period,  to  the  requirement  of  a 
"systematic  and  sustained"  search  for 
work  as  provided  in  section 
202(a)(3)(A)(ii)  and  (E)  of  EUCA.  For 
these  reasons,  no  change  is  made  to 
§  615.2(o](8]  in  the  flnal  regulations  to 
authorize  waiving  or  limiting  the  active 
search  for  work  requirement  because  of 
the  seasonal  nature  of  the  individual's 
customary  employment,  prospective  job 
openings,  adverse  economic  conditions 
or  normal  practices  in  obtaining  work 
the  claimant  may  be  seeking. 

The  phrase  "throughout  the  given 
week"  defines  "sustained  effort  to 
obtain  work  during  such  week". 
"Throughout  the  given  week"  means  a 
search  for  work  maintained  throughout 
the  work  week  prevailing  or  customary 
in  the  labor  market  area  for  the 
particular  type  of  work  being  sought. 
This  is  based  on  the  plain  meaning  of 
the  words  "systematic  and  sustained". 
Section  615.2(o)(8)  derives  from  section 
202(a)(3)  (A)  and  (E)  of  the  EUCA  and 
provides  for  implementation  of  these 
provisions  consistent  with  congressional 
intent  as  expressed  in  the  Congressional 
Record  (88935-6,  June  30. 1980);  that  is, 


"*  *  *  to  limit  access  to  the  extended 
benefit  program  *  *  *  to  individuals 
*  *  *  who  have  made  every  effort  to 
return  to  work  *  *  '." 

It  is  the  Department  of  Labor's 
position  that  to  administer  the 
systematic  and  sustained  effort  to 
obtain  work  provision  set  forth  in 
section  202(a)(3XE]  of  EUCA  means  that 
each  State  employment  secnrity  agency 
(SESA)  must  develop  criteria  for  a 
systematic  and  sustained  search  for 
work  for  the  various  labor  market  areas 
within  the  SUte.  These  criteria  most  be 
based  on  labor  market  information 
(LMI).  in  particular,  the  number  of 
employers  in  a  labor  market  area,  and 
whenever  possible  developed  in 
consultation  with  LMI  spedalists.  These 
criteria  must  be  expressed  in  the 
number  of  days  "throughout  the  given 
week"  the  individoals  are  required  to 
search  for  "snitable  work"  as  well  as  the 
number  of  contacts  with  prospective 
employers  individuals  shall  be  required 
to  make  during  a  week  to  maintain  their 
eligibility  for  extended  benefits.  The 
development  of  guidelines  and  criteria 
for  a  systematic  and  sustained  search 
are  necessary  to  assure  the  even-handed 
application  of  the  active  search  for  work 
requirement  to  all  similarly  situated 
claimants  (same  labor  market  area  and 
job  prospects  classifications)  subject  to 
this  requirement  The  guidehnes  are  also 
necessary  for  each  State's  monitoring  of 
claimants'  active  search  for  work  for  the 
purpose  of  detecting  noncompliance  as 
part  of  the  processing  of  weeks  claimed 
for  payments. 

It  is  the  responsibility  of  the  SESAs  to 
administer  the  active  search  for  work 
provisions  in  State  law  as  required  by 
the  EUCA.  Each  State  is  best  qualified 
to  assess  the  characteristics  of  its  local 
labor  markets  based  on  LKQ  specific  to 
the  local  areas  within  the  State  and  to 
establish  guidelines  for  the  required 
active  search  for  work.  Therefore,  it 
would  be  inappropriate  for  the 
Department  to  take  over  the  States' 
responsibility  for  administering  the  EB 
active  search  for  work  and  impose  by 
regulation  specific,  quantifiable, 
nationwide  work  search  requirements 
based  on  the  characteristics  of  local 
labor  markets.  The  States'  methods  of 
administering  the  active  search  for  work 
requirements  are  best  expressed  in  the 
number  of  days  during  the  given  week 
an  individual  shall  search  for  work  and 
the  number  of  employer  contacts  ("more 
quantifiable")  an  individual  must  make 
during  such  week.  Such  criteria  are 
essential  for  monitoring  claimants' 
active  search  for  v.-ork  and  for  enforcing 
the  EB  active  search  for  work 
requirements  in  State  law.  The  States' 


criteria  for  a  systematic  and  sustained 
search  for  work  are  consistent  with 
§  eiS.2(o)(8]  of  these  regulations  if  the 
criteria  provide  for  a  h^  level  of  job 
search  activity  sustain^  throughout  the 
given  week  based  on  the  number  of 
employers  in  the  particolar  labor  market 
area.  'The  Department  agrees,  however, 
that  it  is  not  consistent  with  the  section 
202(aH3)  work  test,  regardless  whether 
the  claimants'  job  prospects  are 
classified  as  "good"  or  laot  good",  to 
require  claimants  to  search  for  types  of 
work  which  they  may  not  be  required  to 
accept.  The  Bnal  rale  is  clarified  to 
reflect  this. 

Regarding  "contacts  with  persons  who 
have  the  authority  to  hire"  in 
S  ei5.2(o)(8)(ii),  the  Department 
acknowledges  that  it  is  possible  for  a 
person  to  make  a  planned,  systematic 
effort  to  obtain  work  and  yet  not  make 
contact  with  the  person  wi»o  has  the 
authority  to  hire.  Accordingly,  the 
phrase  "contacts  with  persons  who  have 
the  authmity  to  hire"  in  the  regulation  is 
modified  to  also  include  applying  for 
work  by  "whatever  hiring  procedure  is 
required  by  a  prospective  employer." 

The  Bnilding  and  Construction  Trades 
Department  of  the  American  Federation 
of  Labor — Congress  of  Industrial 
Organizations  commented  on: 

Section  ei5.2(o)(&)(iii)  "d^itematic  and 
sustained  effort"  (to  obtain  work),  and 

Sections  015. S(e)  (5)  and  (6],  suitable  work 
related  to  the  individual's  prospects  of 
obtaining  work  in  his/her  customary 
occupation  in  a  reasonably  short  period. 

Section  615.2(o)(8)(iii)  of  the  proposed 
rule  provides  that  a  "systematic  and 
sustained  effort"  (to  obtain  work) 
includes: 

(iii)  Actions  by  the  individual  comparable 
to  those  actions  by  which  jobs  are  being 
found  by  people  in  the  comimmity  and  labor 
market,  but  not  restricted  to  a  single  manner 
of  search  for  work  such  as  registering  with 
and  reporting  to  the  State  employment 
service  and  union  or  private  placement 
offices  or  hiring  halls,  except  the  individual 
while  classified  by  the  State  as  provided  in 
section  615.8(d)  as  having  "good"  job 
prospects,  shall  search  for  work  that  is 
suitable  work  under  State  law  provisions 
which  apply  to  claimants  for  regular 
compensation  (which  is  not  sharable)  in  the 
same  maimer  that  such  work  is  found  by 
people  in  the  community. 

The  Building  and  Construction  Trades 
Department  objected  to  this  section  of 
the  proposed  rules  because  some  State 
unemployment  compensation  laws 
require  a  member  of  a  building  and 
construction  trades  union  to  seek  or 
accept  a  job  (to  maintain  his/her 
eligibility  for  unemployment 
compensation]  which  might  jeopardize 
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the  individual's  union  membership.  It 
contends  that  such  State  laws  violate 
the  Supremacy  Clause  of  the  Federal 
Constitution  by  improperly  interfering 
with  national  policy  embodied  in  the 
National  Labor  Relations  Act  of  the  right 
of  full  freedom  of  association  through 
union  membership.  In  addition,  the  labor 
organization  contends  that  the 
Department's  deference  to  State  law  and 
policy  with  regard  to  this  issue,  as 
embodied  in  the  proposed  rules,  is  also 
inconsistent  with  the  union  members' 
freedom  of  association  guaranteed  by 
the  National  Labor  Relations  Act. 
Accordingly,  the  Building  and 
Construction  Trades  Department 
recommended  that  proposed 
§  615.2(o)(8)  be  modified  to  provide 
expressly  that  a  "systematic  and 
sustained  effort"  to  look  for  suitable 
work,  as  required  by  section  202(a)(3)(E) 
of  EUCA,  is  satisfied  if  the  individual 
falls  within  the  (Category  of  workers  who 
seciu-e  employment  through  the  efforts 
of  a  union  hiring  hall  established 
pursuant  to  a  collective  bargaining 
agreement.  The  Building  and 
Construction  Trades  Department 
objected  to  §  615.8(e)  of  the  proposed 
rule  because  it  does  not  list  nonunion 
work  as  work  that  is  not  suitable  when 
an  individual's  job  prospects  have  been 
determined  to  be  "not  good." 

The  Congress  amended  (Pub.  L  96- 
499)  the  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  to  require  that: 

*  *  *  as  a  condition  of  eligibility  for 
extended  unemployment  benefits,  the 
unemployed  individual  must  t>e  willing  at 
that  point  to  accept  any  job  which  meets 
minimum  standards  of  acceptability  (such  as 
basic  health  and  safety  standards, 
compliance  with  Federal  minimum  wage  and 
other  existing  Federal  standards]  *  *  *. 

Congressional  Record  S8917,  June  30, 
1980. 

Under  the  amended  Act,  "suitable 
work"  for  any  individual  claiming 
extended  benefits  whose  prospects  of 
obtaining  work  in  his/her  customary 
occupation  in  a  reasonably  short  period 
are  not  good,  is  any  work  that  does  not 
exceed  the  individual's  physical  and 
mental  abilities. 

The  amendments  to  the  Act  also 
provide  in  subparagraph  (A)  that 
payment  of  extended  compensation 
shall  not  be  made  to  any  individual  for 
any  week  of  unemployment — 

"(ii)  during  which  he  fails  to  actively 
engage  in  seeking  work." 

As  provided  in  subparagraph  (E)  the 
individual  shall  be  treated  as  actively 
engaged  in  seeking  work  during  any 
week  if — 


[i]  the  individual  has  engaged  in  a 
systematic  and  sustained  effort  to  obtain 
work  during  such  week,  and 

(ii)  the  individual  provides  tangible 
evidence  to  the  State  agency  that  he  has 
engaged  in  such  an  effort  during  such  week. 

The  broadening  of  the  defmition  of 
"suitable  work"  to  include  work  in 
addition  to  that  at  the  individual's 
higher  skills  or  customary  work  is 
designed  to  increase  the  range  of  jobs 
individuals  must  seek  and  accept  and  to 
increase  the  prospects  of  reemployment 
of  individuals  who  had  been 
unemployed  for  extended  periods  of 
time.  The  intent  of  Congress  in 
amending  the  Act  was  "to  limit  access 
to  the  extended  benefit  program  *  *  *  to 
individuals  who  have  demonstrated  a 
reasonable  attachment  to  the  work 
force,  lost  their  jobs  involuntarily,  and 
made  every  effort  to  return  to  work." 
Congressional  Record  S8935,  June  30, 
1980. 

The  Department's  position  on  a 
"systematic  and  sustained  effort"  to 
obtain  work  as  expressed  in 
§  615.2(o)(8)  of  the  proposed  rules  is 
based  on  the  language  in  section 
202(a)(3)(E),  EUCA,  and  examination  of 
the  Congressional  Record  S8917,  S8935, 
June  30, 1980.  The  active  search  for  work 
and  the  suitable  work  provisions  added 
to  EUCA  by  the  Omnibus  Reconciliation 
Act  of  1980  were  designed  to  reduce 
benefit  costs  by  targeting  the  payment  of 
Extended  Benefits  to  those  individuals 
who  are  willing  to  apply  for  and  accept 
suitable  work  which  does  not  fully 
match  the  individual's  higher  skills  and 
earnings  levels  and  who  increase  their 
efforts  to  find  any  work  within  their 
capabilities. 

Therefore,  based  on  the  plain  meaning 
of  the  words,  a  "systematic  and 
sustained  effort"  to  obtain  worit,  the 
proposed  rules  define  this  requirement 
as  a  planned,  methodical  search 
conducted  throughout  each  week 
claimed.  It  is  a  search  for  work  not 
limited  to  a  single  method  of  finding 
work  such  as  reporting  to  a  union  hiring 
hall  or  the  State  job  service  office.  It  is  a 
search  for  work  not  limited  to  classes  of 
work  or  rates  of  pay  which  represent  the 
individual's  higher  skills  or  customary 
work  except  where  the  State  classifies 
the  individual  as  having  good  prospects 
of  finding  work  in  his/her  customary 
occupation  in  a  reasonably  short  period. 
Under  the  proposed  rules  registering  for 
work  at  a  union  hiring  hall  is  considered 
to  be  the  same  as  any  other  single  e^ort 
to  obtain  work,  such  as  answering  a 
help  wanted  advertisement  in  a 
newspaper,  and  of  itself  is  not  evidence 
of  a  systematic  and  sustained  search  for 
work. 


Instructions  to  an  individual  to 
increase  his/her  efforts  to  find  work  and 
to  engage  in  a  "sustained"  search  for 
work  solely  through  a  union  hiring  hall 
serve  no  purpose  when  union  members 
are  dispatched  to  jobs  according  to 
seniority  or  length  of  unemployment. 
Under  this  referral  system,  those  union 
members  who  have  the  earliest 
registration  for  work  or  the  greater 
seniority  will  be  the  first  dispatched  to 
jobs  regardless  of  daily  reporting  to  the 
union  hiring  hall  or  requests  from  union 
members  with  less  seniority  for  referrals 
to  work  outside  the  usual  order. 

The  language  in  S  615.2(o)(8)  of  the      ' 
proposed  rule  implements  the  plain 
meaning  of  the  words  in  section 
202(a)(3)(E);  i.e.,  "the  individual  has 
engaged  in  a  systematic  and  sustained 
effort  to  obtain  work".  This  language 
defines  the  requirement  that  individuals 
actively  engage  in  a  search  for  work  as 
is  specifically  required  by  section 
202(a)(3)(A)(ii).  This  means  that  the 
individual  must  do  more  than  be 
passively  available  for  work  or  that  the 
individual  only  stands  ready  to  work  if 
work  is  offered  as  would  be  the  case  if 
the  individual  hmited  the  search  for 
work  to  registering  for  work  with  the 
union  or  the  State  job  service  office. 

Therefore,  neither  registration  at  a 
union  hiring  hall  nor  registration  for 
work  with  the  State  job  service  office  of 
itself  fulfills  the  requirement  of  section 
202(a)(3)(E);  i.e.,  "engaged  in  a 
systematic  and  sustained  effort  to 
obtain  work  during  such  week  •  •  •  ." 
The  exception  to  this  rule  with  respect 
to  the  union  hiring  hall  is  while  the 
individual  has  been  classified  by  the 
State  as  having  "good"  prospects  of 
obtaining  work  in  her/his  customary 
occupation  in  a  reasonably  short  period. 
This  exception  means  the  individual's 
registration  at  a  union  hiring  hall  may  be 
considered  to  fulfill  the  requirement  for 
a  systematic  and  sustained  effort  to 
obtain  work  during  such  week  provided 
such  individual  normally  obtains 
customary  work  through  the  hiring  hall 
and  only  if  under  the  State's  law 
applicable  to  regular  compensation  such 
individuals  are  permitted  to  limit  their 
search  for  work  to  registering  for  work 
at  the  union  hiring  halL  Subclauses  (I) 
and  (II)  of  section  202(a)(3}(ii)  of  the 
EUCA  convey  the  only  other  limitations 
to  the  requirement  of  a  "systematic  and 
sustained  effort"  to  obtain  work  during 
each  week  for  which  sharable 
compensation  is  claimed. 

The  Department  believes  that  the 
question  of  supremacy  of  Federal  law  is 
without  relevance  to  the  proposed  rules 
for  the  Extended  Benefits  Program 
because  Congress  has  made  State  laws 
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the  vehicle  for  implementing  Federal 
policies.  This  is  the  case  with  respect  to 
the  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  because  the  States  are  required  to 
include  the  provisions  of  EUCA  in  State 
laws. 

The  proposed  rules  for  Extended 
Benefits  do  not  prevent  or  curtail  union 
members'  right  of  freedom  of 
association.  The  labor  standards  in 
section  3304(a)(5],  IRC,  are  applicable  to 
the  suitable  work  provisions  in  section 
202(a)(3)  of  EUCA.  The  Department  has 
never  taken  the  position  that  requiring 
unemployed  union  workers  to  accept 
offers  of  nonunion  work  in  their 
customary  occupations  would,  in  itself, 
violate  the  labor  standards  even  where 
acceptance  of  the  nonunion  work  in 
their  customary  occupations  would 
violate  the  bylaws  and  constitution  of 
the  labor  organization.  This  is  an  area 
that  has  been  left  to  the  States  to 
determine  under  their  laws.  Thus,  it  is  a 
matter  of  State  law  whether  members  of 
labor  organizations  are  subject  to  denial 
of  Extended  Benefits  for  failing  to  apply 
for  or  accept  nonunion  work  in  their 
customary  occupations.  This  is  a 
continuation  of  the  position  taken  by  the 
Social  Security  Board  early  in  the 
Federal-State  unemployment 
compensation  program  and  followed  by 
its  successors,  including  the  Department 
of  Labor.  The  labor  standards  are 
applicable  to  the  work  test  in  section 
202(a)(3),  EUCA  by  virtue  of  section  202 
(a)(3](D)(iii).  Therefore,  this  position, 
regarding  members  of  labor 
organizations  and  the  labor  standards  in 
State  law,  applies  without  exception  to 
section  202(a)(3)  regardless  of  whether 
an  individual's  job  prospects  are 
classified  or  determined  to  be  "good"  or 
"not  good." 

The  preamble  of  the  proposed  rule 
noted  that  the  proposed  rule  contained 
some  provisions  on  the  EB  work  test 
that  differed  from  guidance  previously 
furnished  to  the  States.  The  comments 
received  reveal  that  there  is  a  lack  of 
understanding  of  the  Department's 
position  on  some  matters  left  to  the 
States  under  the  labor  standards  and 
section  202(a)(3),  EUCA.  Therefore,  the 
regulations  are  changed  in  this  flnal  rule 
to  make  it  clearer  that  whether  union 
members  must  seek  and  accept 
nonunion  work  in  their  customary 
occupations  is  a  matter  left  to  each  State 
to  determine  under  its  law.  In  addition, 
each  State  must  determine  under  its  law 
whether  a  union  member,  who  (1)  the 
State  has  determined  to  have  "good"  job 
prospects  and  (2)  who  normally  obtains 
work  in  his/her  customary  occupation 
through  a  hiring  hall,  must  seek  and 


accept  work  other  than  through  the 
union  hiring  hall.  On  these  two  matters 
regarding  the  work  search  the 
applicable  State  law  applies,  as  is 
required  by  section  202(a)(2).  and  within 
the  intendment  of  section 
202(a)(3)(D){iii).  EUCA.  Such  State  law 
provisions  with  respect  to  the  labor 
standards  that  pertain  to  nonunion  work 
and  members  of  labor  unions  "are  not 
inconsistent  with  the  provisions  of 
subparagraphs  (C)  and  (E)".  In  this 
connection,  as  noted  above,  the  fmal 
rule  is  also  clariRed  to  convey  that 
section  202(a)(3],  EUCA  does  not  require 
or  permit  claimants  for  sharable 
compensation  to  be  required  to  seek 
work  which  is  an  exception  to  section 
202(a)(3](A)(i)  as  specified  in  section 
202(a)(3)(D).  That  is.  section  202(a)(3) 
does  not  require  claimants  for  sharable 
compensation  (or  permit  to  be  required) 
to  seek  work  which  if  refused  could  not 
justifiably  result  in  the  imposition  of  the 
4x4  disqualification  for  failing  to  accept 
any  offer  of  suitable  work. 

Section  615.2(o)(9)  "Tangible  evidence" 
of  an  active  search  for  work 

The  proposed  regulation  at 
S  615.2(o)(9)  defines  "tangible  evidence" 
of  an  active  search  for  work  for  the 
purposes  of  section  202(a)(3)(E)  of 
EUCA.  Comments  were  received  from 
two  SESAs  on  this  definition.  One  SESA 
questioned  the  necessity  of  including  the 
type  of  work  being  sought  and  the  listing 
of  every  contact  with  an  employer  in  the 
documentation  of  "tangible  evidence"  of 
an  active  search  for  work.  The  other 
SESA  suggested  that  the  "tangible 
evidence"  include  the  method  used  to 
seek  work  to  enable  a  State  to 
determine  if  an  individual's  search  for 
work  was  "systematic". 

The  definition  of  "tangible  evidence" 
does  not  require  listing  of  every 
employer  contact  an  individual  makes 
during  a  given  week.  However,  the  State 
must  require  claimants  to  list,  at  a 
minimum,  the  number  of  employer 
contacts  the  State  has  determined  to  be 
evidence  of  a  sustained  search  for  work 
during  such  week.  The  number  of 
contacts  with  prospective  employers  a 
SESA  requires  individuals  to  make 
during  a  week  to  demonstrate  a 
"systematic  and  sustained"  search  for 
work  will  vary  according  to  the 
characteristics  of  the  labor  market  areas 
within  the  State.  Therefore.  States  must 
design  the  form  used  to  obtain  "tangible 
evidence",  as  set  forth  in  \  615.2(o)(9),  of 
an  active  search  for  work  during  a  week 
with  space  for  a  sufficient  number  of 
entries  of  work  search  (employer) 
contacts  to  accommodate  the  varations 
in  the  number  of  employers  and 
characteristics  of  the  various  local  labor 


market  areas  within  the  State.  The 
States  that  use  one  form  statewide  for 
individuals  to  report  "tangible  evidence" 
of  a  systematic  and  sustained  search  for 
work  should  design  this  form,  the  report 
of  work-seeking  activities,  with  space 
sufficient  for  claimants  to  enter  the 
number  of  employer  contacts  required  to 
demonstrate  a  systematic  and  sustained 
search  for  work  during  a  week(s)  in  the 
labor  market  area  in  the  State  with  the 
largest  number  of  employers. 

The  listing  of  the  type  of  work  sought 
as  an  element  of  information  in  the 
"tangible  evidence"  of  the  individual's 
efforts  to  obtain  work  is  necessary  for 
monitoring  of  claimants'  continuing 
eligibility  for  Extended  Benefits. 
"Suitable  work"  for  individuals  whose 
prospects  of  obtaining  work  in  their 
customary  occupations  in  a  reasonably 
short  period  are  determined  to  be  "not 
good"  is  any  work  that  the  individual 
has  the  physical  and  mental  capacity  to 
perform.  A  SESA  that  does  not  require 
claimants  to  report  the  type  of  work 
being  sought  will  be  unable  to  determine 
if  an  individual's  search  for  work  is 
systematic.  The  SESA  will  be  unable  to 
determine  if  an  individual  whose  job 
prospects  are  "not  good"  is  limiting  the 
search  for  work  to  a  customary 
occupation  or  is  conducting  the  required 
search  for  any  work  that  the  claimant 
has  the  physical  or  mental  ability  to 
perform  and  which  meets  the  criteria  of 
section  202(a)(3)(D).  EUCA. 

Similarly,  the  method  used  to  seek 
work  is  a  necessary  element  in  the 
"tangible  evidence"  because  it  enables 
the  States  to  determine  if  an  individual's 
seai-ch  for  work  was  "systematic".  That 
is.  a  method  of  applying  for  employment 
is  "systematic"  when  it  is  the 
appropriate  method  for  the  particular 
job  being  sought  because  it  is  the 
method  by  which  most  individuals  in  the 
particular  job  were  hired.  For  example, 
applying  for  work  by  telephone  is  not  a 
systematic  method  of  seeking  work  if  an 
individual  makes  a  telephone  call  to  an 
employer  who  hires  only  through  in- 
person  job  applications.  Although 
"actions  taken"  could  be  construed  to 
include  the  method  of  applying  for 
employment,  the  Department  has  added 
"method  of  applying  for  work"  to  the 
information  required  for  tangible 
evidence  of  an  active  search  for  work  to 
make  the  definition  in  S  615.12(o)(9) 
clearer.  The  type  of  work  being  sought 
will  be  retained  in  the  definition  of 
"tangible  evidence"  because  it  is 
necessary  for  monitoring  the  active 
search  to  determine  if  an  individual's 
search  for  work  is  systematic. 


I 
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Section  615.2(o)(12)     "Hospitalized  for 
treatment  of  an  emergency  or  life- 
threatening  condition  " 

Pub.  L.  98-21  amended  EUCA  section 
,202(a)(3)  to  provide  exceptions  to  the 
disqualification  for  failing  to  actively 
search  for  work  which  could  be  purged 
only  if  the  individual  returned  to  work 
for  at  least  4  weeks  and  earned  at  least 
4  times  the  weekly  benefit  amount. 
Section  202(a)(3)(AKii)  of  EUCA  permits 
the  States  to  determine  weekly 
eligibility  for  claimants  of  extended 
benefits  who  are  hospitalized  for 
treatment  of  an  emergency  or  a  life- 
threatening  condition  based  on  the 
availability  for  work  provisions  if  the 
same  provisions  in  State  law  are 
applicable  to  claimants  for  regular 
benefits  which  are  not  sharable. 

A  SESA  commented  that  the 
definition  of  the  term  "hospitalized  for 
treatment  of  an  emergency  or  life 
threatening  condition"  was  an  unduly 
complex  definition  and  that  this  term 
could  be  left  for  the  States  to  interpret. 

The  Department  issued 
Unemployment  Insurance  Program 
Letter  (UIPL)  No.  41-83  to  implement  the 
amendment  to  the  EUCA  required  by 
Pub.  L.  98-21.  In  this  program  letter,  the 
Department  stated  that  it  would 
incorporate  the  definition  of  this  term  as 
set  forth  in  the  UIPL  in  a  future 
amendment  to  the  Extended  Benefit 
regulations.  Therefore,  §  615.2(o)(12) 
repeats  the  words  in  the  definition  of  the 
term,  "hospitalized  for  treatment  of  an 
emergency  or  life  threatening  condition" 
that  were  in  UIPL  41-83.  The 
Department  defined  the  term  because 
the  EUCA  specifically  provides  for  the 
definition  of  the  term  "as  such  term  may 
be  defined  by"  the  Secretary  of  Labor. 
The  definition  may  be  considered 
complex  because  it  includes  more  than 
one  part;  however,  it  is  not  a  definition 
that  is  difficult  to  understand. 
Significantly,  the  definition  conveys 
precise  meaning.  Therefore,  the 
definition  at  §  615.2(o)(12)  is  not 
changed  or  deleted  because  deleting  the 
definition  would  ignore  a  duty  imposed 
by  law  and  create  the  possibility  of 
inconsistencies  in  the  application  of  this 
provision. 

Section  615.2(p)(l)  (ii)  and  (Hi)  The 
"first  two  weeks"  as  used  in  section 
202(c).  EUCA 

The  proposed  rule  at  §  615.2(p)(l)  (ii) 
and  (iii)  defines  visiting  and  transient 
claims  aa  claims  not  filed  under  the 
interstate  benefit  (IB)  payment  plan  and 
therefore  not  subject  to  the  two-week 
limitation  which  applies  to  IB  claims 
filed  in  an  agent  State  not  in  an  EB 
period. 


A  SESA  suggested  that  §  615.2(p)(l) 
clarify  if  the  two-week  limitation  on 
Extended  Benefit  payments  of  section 
202(c),  EUCA,  applies  to  an  individual 
who  resides  in  a  State  that  is  not  in  an 
Extended  Benefit  Period  but  who  reports 
and  files  intrastate  claims  in  a  bordering 
State  that  is  in  an  Extended  Benefit 
Period.  Another  SESA  questioned  if 
excluding  visiting  and  transient  claims 
from  the  "two-week"  IB  provision  would 
result  in  an  uneven  application  of  this 
restriction  because  practices  of 
accepting  transient  and  visiting  claims 
vary  from  locality  to  locality. 

This  last  comment  is  interpreted  to 
mean  that  some  visiting  claimants  are 
erroneously  required  to  file  IB  initial 
claims:  therefore,  all  transient  and 
visiting  claims  should  be  processed  as 
IB  initial  claims.  Such  claims  processing 
would  only  increase  the  number  of 
errors.  The  language  of  section  202(c)(1), 
EUCA,  specifically  limits  the  application 
of  the  denial  after  two  weeks  to  claims 
filed  under  the  IB  plan.  Transient  claims 
and  visiting  claims  which  are  not  filed 
under  the  interstate  plan  are  intrastate 
claims  and  therefore  are  not  subject  to 
the  two-week  IB  denial  provision. 
Similarly,  intrastate  claims  filed  by  an 
individual  who  resides  in  a  State  that  is 
not  in  an  Extended  Benefit  Period  is  not 
a  claim  filed  under  the  IB  plan  and 
therefore  not  subject  to  the  two-week 
denial  provision  of  section  202(c)  of  the 
Act.  The  final  regulations  include 
language  to  clarify  that  section  202(c)  of 
the  Act  does  not  apply  to  intrastate 
Extended  Benefit  claims  filed  by 
individuals  who  reside  in  a  State  that  is 
not  in  an  Extended  Benefit  Period. 
Sections  615.2(p)(l)  (ii)  and  (iii)  will  not 
be  changed  to  apply  the  two-week 
denial  to  visiting  or  transient  claims  in 
the  final  regulations  because  such  a 
change  would  be  contrary  to  the  law, 
EUCA.  section  202(c). 


Section  615.7(c)(3) 
accounts 


Changes  in 


The  proposed  rule  at  §  615.7(c)(3) 
provides  for  adjustments  to  extended 
benefit  accounts  made  necessary  by  a 
redetermination  or  an  appeal  which 
awards  an  individual  more  or  less 
regular  unemployment  compensation.  A 
SESA  identified  an  omission  in 
§  615.7(c)(3);  that  is.  "If  such  decision 
reduces  the  duration  of  regular 
compensation  payable  to  the  individual, 
the  claim  for  extended  benefits  shall  be 
backdated  to  the  earliest  date, 
subsequent  to  the  date  when  the 
redetermined  regular  compensation  was 
exhausted  and  within  the  individual's 
eligibility  period,  that  the  individual  was 
eligible  tqi  file  a  claim  for  Extended 


Benefits."  The  final  sentence  of  the 
present  regulation  also  was  omitted. 

This  la'nguage  omitted  in  §  615.7(c)(3) 
of  the  proposed  rule  is  restored  in  the 
final  regulation,  and  other  unintended 
errors  in  paragraphs  (c)(2)  and  (c)(3)  are 
corrected.  It  is  the  Department's  position 
that  the  "work  test "  may  not  be  applied 
retroactively.  Therefore,  when  there  is  a 
backdating  of  an  individual's  claim  prior 
to  the  date  of  the  individual's  original 
claim  for  Extended  Benefits,  no 
retroactive  disqualification  may  be 
imposed  for  failing  to  meet  the  eligibility 
requirements  of  section  202(a)(3)(A). 
EUCA,  except  a  disqualification 
beginning  as  provided  in  §  615.8(h)(4]  of 
the  final  regulation. 

Section  615.8(c)    Terminating 
disqualifications 

The  proposed  rule  at  §  615.8(c) 
provides  that  for  certain 
disqualifications  an  individual  must 
have  employment  required  by  State  law 
subsequent  to  the  disqualification  to 
terminate  the  disqualifications  for 
purposes  of  eligibility  for  Extended 
Benefits.  A  SESA  requested  that  the 
regulations  explain  if  Extended  Benefits 
would  be  denied  under  §  615.8(c)  of  the 
proposed  rule  when  a  State  law 
("Robert  Fabric"  decision)  provides  that 
an  individual  shall  be  disqualified  from 
the  receipt  of  subsequent  regular  or 
Extended  Benefits  to  the  extent  that 
such  benefits  would  have  decreased  by 
virtue  of  earnings  from  part-time 
employment  that  the  individual  quit. 
was  discharged  from  or  refused  to 
accept. 

Under  section  202(a)(4)  of  the  EUCA. 
no  provision  of  State  law  or 
interpretation  of  State  law  which 
terminates  a  disqualification  for 
voluntarily  leaving  employment,  being 
discharged  for  misconduct  or  refusing  an 
offer  of  suitable  employment  shall  apply 
for  purposes  of  payment  of  Extended 
Benefits,  unless  such  termination  is 
based  upon  employment,  as  required  by 
State  law,  subsequent  to  the  date  of 
such  disqualification.  Thus,  in  the 
example  given,  an  individual  whose 
eligibility  for  (reduced)  regular  benefit 
payments  continues  after  a 
disqualification  and  where  the  State  law 
does  not  require  subsequent 
employment  to  purge  the 
disqualification  would  not  be  eligible  to 
receive  or  continue  to  receive  extended 
compensation.  The  language  in 
§  615.8(c)(2)  of  the  proposed  rule. 

*  *  *  shall  require  that  the  individual  be 
employed  again  subsequent  to  the  date  of  the 
disqualification  before  it  may  be  terminated, 
even  though  it  may  have  been  terminated  on 
other  grounds  *  *  *, 
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is  adequate  to  prohibit  payment  of 
Extended  Benefits  in  the  example  given 
and  similar  situations  when  a 
disqualification  is  served  or  purged  by 
penalties  other  than  subsequent 
employment.  Section  202(a)(4)  is  an 
eligibility  requirement,  and  it  is  a 
requirement  for  State  laws.  For  this 
reason  no  change  will  be  made  in  the 
final  regulations  at  §  615.8(c). 

Section  615.8(d)    Determinations  of  job 
prospects 

The  proposed  rule  at  S  615.8(d) 
provides  that  the  SESAs  shall  classify 
each  individual's  prospects  of  obtaiping 
employment  in  his/her  customary 
occupation  in  a  reasonably  short  period 
as  "good"  or  "not  good".  The  SESA's 
classification  of  the  individual's 
prospects  of  obtaining  employment  in 
his/her  customary  occupation  in  a 
reasonably  short  period  as  "good"  or 
"not  good"  is  made  at  the  filing  of  an 
initial  claim.  A  SESA  recommended  that 
this  section  be  eliminated.  The  SESA 
contends  that  this  procedure  is 
administratively  cumbersome  and  costly 
and  because  the  individual's  job 
prospects  only  affect  whether  the 
suitable  work  provisions  in  State  law 
(for  regular  benefit  claimants)  or  the 
suitable  work  provisions  in  State  law 
corresponding  to  sections  202(a)(3)  (C) 
and  (D),  EUCA.  shall  apply.  Another 
SESA  objected  to  §  615.8(d)(3)  becau.se 
of  the  problem  of  funding  (cost  of 
administering)  the  job  prospects 
classification  because  classifying  an 
individual's  job  prospects  was  not  a 
separately  reportable  workload  item  for 
funding  purposes. 

The  classification  of  an  individual's 
job  prospects  as  "good"  or  "not  good", 
as  provided  under  §  615.8(d],  is 
necessary  to  determine  what  constitutes 
"suitable  work"  under  EUCA  section 
202(a)(3)(C).  The  individual's  job 
prospects  classification  will  establish 
the  type  of  work  the  individual  must 
seek  and  accept  to  maintain  eligibiUty 
for  Extended  Benefits.  To  enable 
claimants  to  preserve  this  eligibility  it  is 
mandatory  that  the  State  classify  and 
inform  claimants  of  their  job  prospects 
and  the  kind  of  jobs  they  must  accept 
and  actively  seek  each  week.  This 
information  is  essential  to  enable 
claimants  to  protect  their  rights  and 
understand  what  they  must  do  to  meet 
the  eligibility  requirements  in  State  law 
for  Extended  Benefits.  The  States'  duty 
to  inform  claimants  of  their 
responsibilities  is  explained  in 
Information  to  claimants  at  §  615.8(h)  of 
these  regulations. 

With  respect  to  the  comment  that  the 
job  prospects  classifications  cause  a 
funding  problem,  the  minutes  per  unit 


(MPU)  for  Extended  Benefit  initial 
claims  were  increased  on  the 
Department's  initiative  to  simplify 
administrative  financing  (Administrative 
Financing  Initiative).  The  increased 
MPU  for  Extended  Benefit  initial  claims 
includes  the  time  for  classifying  an 
individual's  job  prospects.  The  job 
prospects  classification  is  not  a 
separately  appealable  nonmonetary 
determination.  The  determination  with 
respect  to  job  prospects  is  part  of  the 
fact  finding  in  any  suitable  work  or 
active  search  for  work  determination 
that  is  made  when  an  issue  arises  and  a 
determination  must  be  made.  Therefore, 
.the  requirement  of  classification  of  an 
individual's  job  prospects  at  §  615.8(d)  is 
retained  in  the  final  regulations. 

Section  615.8(f)    Refusal  of  work  and 
§  615.8(g)  Actively  seeking  work 

Sections  615.8  (f)  and  (g)  provide  for 
the  conditions  for  disqualifying  an 
individual  for  failing  to  conduct  the 
required  search  for  work  and  for  failing 
to  apply  for  or  accept  an  offer  of 
suitable  work.  These  sections  also 
explain  the  disqualification  which 
applies  for  such  failures  and  relate 
suitable  work  to  a  determination  of  the 
individual's  job  prospects.  A  SESA 
commented  that  in  previous  issuances 
the  disqualification  for  failing  to  apply 
for  or  accept  an  offer  of  suitable  work  if 
job  prospects  were  determined  to  be 
"good"  was  the  disqualification 
provision  in  State  law  applicable  to 
claims  for  regular  compensation  for 
refusing  an  offer  of  suitable  work.  The 
SESA  also  commented  that  the  EB  work 
test  (sections  202(a)(3)(A)  (i)  and  (ii))  of 
EUCA  should  not  be  applied  to  weeks  of 
Extended  Benefits  paid  retroactively. 

It  is  Department's  position  that  the 
work  test  may  not  be  applied 
retroactively,  as  explained  in  our 
response  to  the  comment  regarding 
§  615.7(c)(3)  of  the  proposed  rule.  We 
concur  with  this  comment  and  the  final 
regulation  is  consistent  with  this  view. 

The  final  rule  provides,  as  did  the 
proposed  rule,  that  an  individual  shall 
be  ineligible  for  Extended  Benefits  for 
the  week  the  individual  fails  to  conduct 
the  required  search  for  work  or  fails  to 
accept  or  apply  for  an  offer  of  suitable 
work.  The  individual's  ineligibility  shall 
continue  thereafter  until  he/she  is 
employed  in  at  least  four  weeks  with 
wages  from  such  employment  totalling 
not  less  than  four  times  the  individual's 
weekly  benefit  amount  (4X4 
disqualification),  regardless  of  the 
individual's  job  prospects.  This  is  based 
on  a  closer  reading  of  sections  202(a)(3) 
(A)  and  (B)  of  the  Act,  and  is  a  change 
from  guidance  previously  furnished  to 
the  States.  Subparagraph  (B)  relates  the 


4X4  disqualification  to  sections 
202(a)(3)(A)  (i)  and  (ii)  without  regard  to 
the  individual's  job  prospects.  As 
provided  in  EUCA  section  202(a)(3)(C). 
suitable  work  for  an  individual  whose 
job  prospects  are  "good"  is  determined 
in  accordance  with  State  law  applicable 
to  regular  compensation.  Section 
202(a)(3)(C)  makes  no  reference  to  the 
disqualification  in  applicable  State  law 
for  refusing  an  offer  of  suitable  work. 
On  the  other  hand,  section  202(a)(3)(B) 
specifically  applies  to  any  failure 
described  in  clause  (i)  or  (ii)  of 
subparagraph  (A).  Therefore,  whether 
the  failure  is  of  a  clause  (i)  or  clause  (ii) 
type,  the  4X4  disqualification  applies, 
and  it  is  irrelevant  for  these  purposes 
whether  the  claimant's  job  prospects  are 
classified  or  determined  to  be  "good"  or 
"not  good".  For  these  reasons,  no 
change  is  made  to  the  final  regulations. 

Section  615. 12    Determination  of  "on" 
and  "off  Indicators 

The  proposed  rule  at  §  615.12  provides 
for  the  computation  by  the  State  agency 
of  the  rate  of  insured  unemployment 
statewide  for  purposes  of  triggering  "on" 
or  "off"  the  payment  of  extended 
benefits  in  the  State.  Only  one  SESA 
commented  on  the  method  of 
determining  "on"  and  "off  indicators 
for  the  purpose  of  paying  Extended 
Benefits. 

The  SESA  commented  that  the 
formula  for  triggering  "on"  Extended 
Benefits  does  not  work  for  it  because  of 
the  State's  huge  land  area.  The 
unemployed  workers  in  areas  of  high 
unemployment  within  the  State  are  not 
eligible  for  Extended  Benefits.  In  spite  of 
their  great  need,  because  the  trigger  for 
Extended  Benefits  is  based  on  the 
statewide  rate  of  insured 
unemployment.  The  SESA  suggested 
that  different  triggers  be  developed 
which  would  bring  about  more  equitable 
treatment  of  the  unemployed  workers  in 
a  State  large  in  land  area  comparable  to 
benefits  provided  to  unemployed 
workers  in  smaller  States.  The  SESA 
further  commented  on  the  apparent 
widening  of  the  gap  between  the  total 
unemployment  rate  (TUR)  in  the  State 
and  the  insured  unemployment  rate 
(lUR)  and  the  possibility  of  establishing 
new  indicators  for  Extended  Benefits  by 
combining  the  lUR  and  the  TUR.  The 
State  also  commented  that  it  has  never 
triggered  "on"  Extended  Benefits  based 
on  the  State  lUR  and  that  the  State  is  ill- 
served  by  the  current  triggers  for  the 
Extended  Benefit  Program  that  respond 
only  to  the  statewide  rate  of  insured 
unemployment. 

On  June  18, 1987.  the  Department  of 
Labor  published  for  competitive  bidding 
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a  request  for  proposals  (RFP)  to  conduct 
a  study  of  the  feasibility  of  substate 
area  triggers  for  the  payment  of 
unemployment  benefits.  The  purpose  of 
this  study  is  to  design  substate  area 
benefit  policy  options  under  which 
Extended  Benefits  could  be  paid  for 
durations  beyond  the  regular  UI 
program  in  depressed  labor  market 
areas  while  avoiding  the  payment  of 
Extended  Benefits  in  labor  market  areas 
that  are  not  depressed.  The  study  will 
be  conducted  from  10/1/87  to  3/31/89. 
The  Department  of  Labor  does  not  have 
the  legal  authority  to  establish  triggering 
mechanisms  for  the  payment  of 
Extended  Benefits  based  on 
unemployment  in  substate  areas,  or  to 
alter  the  trigger  criteria,  because  the 
EUCA  specifically  provides  for  triggers 
based  solely  on  the  statewide  rate  of 
insured  unemployment.  The  interests  of 
the  State  in  changing  the  triggers  would 
have  to  be  addressed  by  legislation,  not 
through  the  regulatory  process.  The  - 
study  is  designed  to  provide  the        ; 
Department  and  the  Congress  with  the 
information  and  analysis  necessary  to 
make  a  responsible  decision  about  this 
matter.  Therefore,  no  change  is  made  to 
the  final  regulations  at  §  615.12. 

Section  615.12(d)(1)    Amendment  of 
State  indicator  rates 

The  proposed  rule  at  §  615.12(d)(1) 
establishes  a  time  limit  for  making 
retroactive  corrections  to  State  "on"  or 
"off"  or  "no  change"  indicators.  If  also 
provides  that  any  changes  to  the 
indicators  within  the  time  limit  shall  be 
subject  to  the  concurrence  of  the 
Department.  A  SESA  commented  that 
this  regulation  could  result  in  a  State  not 
receiving  funds  for  the  cost  of  taking 
initial  Extended  Benefits  claims  when 
an  "on"  indicator  is  amended  during  the 
third  week  following  the  indicator  week. 
The  SESA  also  commented  that  the 
phrase  "concurrence  of  the  Department" 
needed  clarification. 

Any  State  that  processes  Extended 
Benefits  initial  claims  workload  prior  to 
amending  an  "on"  indicator  shall 
receive  funds  only  for  the  administrative 
cost  by  activity  by  reporting  the  EB 
initial  claims  on  the  ETA  5159  report 
and  in  the  EB  section  of  the  Quarterly 
Financial  Report  (UI  3).  The  State  should 
explain  in  a  footnote  on  the  UI  3  why 
there  is  Extended  Benefit  initial  claims 
activity  when  the  State  was  not  in  an 
Extended  Benefit  Period. 

The  first  comment  appears  to  argue 
for  reducing  the  time  allowed  to  the 
States  for  amending  an  indicator  to  less 
than  three  weeks  after  the  indicator 
week.  This  regulation  allows  the  States 
only  eight  calendar  days  from  the  due 
date  of  the  States'  initial  notice  to  the 


Secretary  to  discover  errors  in  counts  or 
computations  and  to  amend  their 
indicator  rates.  As  provided  in 
§  615.12(e),  a  State  must  notify  the 
Secretary  within  10  days  after  the  end  of 
any  week  if  there  is  an  "on"  or  "ofr*  or 
"no  change"  indicator  in  the  State.  A 
reduction  in  the  time  to  amend  State 
indicators  from  three  weeks  to  two 
weeks  would  in  fact  allow  a  State  only 
four  days  to  make  such  corrections  and 
recomputations.  The  Department 
believes  that  eight  days  is  a  reasonable 
and  suitable  amount  of  time  to  allow 
States  to  discover  errors  and  to  make 
recomputations  necessary  for  amending 
their  indicators.  For  these  reasons,  the 
time  limit  for  amending  a  State  indicator 
will  not  be  changed  in  the  final 
regulations.  Further,  the  commenter  is 
correct  that  a  State  is  not  entitled  to 
Federal  sharing  in  any  benefits  paid 
outside  an  Extended  Benefit  Period  or 
otherwise  not  in  accordance  with  the 
terms  and  conditions  of  the  Federal- 
State  Extended  Unemployment 
Compensation  Act  of  1970. 

The  concurrence  of  the  Department 
means  that  the  amendment  of  a  State 
indicator  shall  not  become  final  until  the 
notice  of  amendment  to  a  State  indicator 
is  accepted  by  the  Department  as 
provided  in  §  615.12(e).  Paragraph  (e)  of 
§  615.12  provides  that  an  indicator 
notice  shall  not  become  final  until  it  is 
accepted  by  the  Department.  An 
amended  indicator  notice  must  also  be 
acceptable  to  the  Department. 
Accordingly,  a  reference  to  paragraph 
(e)  of  this  section  is  includsd  in 
paragraph  (d)  to  define  the  "concurrence 
of  the  Department"  in  the  final 
regulation. 

Section  615.14    Payments  to  States 

The  proposed  regulation  at  §  615.14(d) 
provides  that  the  Department  of  Labor 
may  withhold  reimbursement  of  the 
Federal  share  to  a  State  or  require 
repayment  of  the  Federal  share  of 
payments  previously  reimbursed  for  any 
payments  that  were  not  Extended 
Benefits  because  they  were  not  paid 
under  the  terms  and  conditions  that  are 
consistent  with  the  EUCA  or  the 
regulations.  Seven  SESAs  (New  York, 
Nevada,  Tennessee,  Illinois,  West 
Virginia,  Vermont  and  Ohio)  questioned 
the  legal  authority  of  the  Secretary  to 
mandate  withholding  or  recovering 
reimbursement  of  the  Federal  share  for 
"Any  payment  made  to  a  claimant  for 
any  week  with  respect  to  which  the 
claimant  was  either  ineligible  for  or  not 
entitled  to  the  payment."  Three  of  the 
SESAs'  comments  included  requests  for 
clarification  of  this  section.  One  of  the 
SESAs  contended  that  the  proposed 
rules  are  contrary  to  the  conformity 


procedures  set  forth  in  sections  3304  and 
3310  of  the  Federal  Unemployment  Tax 
Act  (notice,  fair  hearing  and  judicial 
review)  and  undermine  the  traditional 
sharing  of  Extended  Benefit  costs 
between  the  States  and  the  Federal      ^ 
Government.  One  SESA  commented  that 
§  615.14(d)  was  inconsistent  with  Region 
V  SESA  Letter  No.  57-85,  and  objected 
only  if  the  proposed  rules  at  §§  615.14 
(c)  and  (d)  are  retroactively  applied. 

Two  SESAs  commented  that  the 
proposed  rules  at  §§  615.14  (c)  and  (d) 
would  require  States  to  bear  the  full  cost 
of  any  Extended  Benefits  paid  which  are 
subsequently  determined  to  have  been 
overpaid.  A  SESA  commented  that  this 
runs  counter  to  other  federally- 
mandated  benefit  programs  (UCFE, 
UCX,  and  FSC)  which  provide  that  the 
Federal  account  is  only  credited  when 
overpaid  benefits  are  recouped.  One  of 
the  SESAs  contends  that  in  withholding 
reimbursement  or  requiring  repayment 
based  on  a  State's  misinterpretation  of 
Federal  law  or  regulation,  §  615.14(d) 
does  not  distinguish  between  a 
misinterpretation  which  is  a  blatant 
disregard  of  Federal  law  requirements, 
errors  caused  by  honest 
misunderstanding  or  errors  caused  by 
conflicting  or  incorrect  Federal 
directives.  Several  SESAs  recommend 
that  this  section  be  rewritten  so  as  to 
provide  for  the  usual  State  procedures 
for  overpayment  determinations  and 
recovery  of  EB  overpayments  with  the 
Federal  share  credited  to  the  Extended 
Unemployment  Compensation  Account 
upon  recovery.  Two  SESAs  commented 
that  §  615.14(c)(9)  means  that  the  States 
will  be  responsible  for  the  entire  cost  of 
any  overpayment  made  under  the 
Extended  Benefit  program.  One  SESA 
commented  that  only  sharable  regular 
benefits  were  subject  to 
nonreimbursement  after  March  31. 1981 
with  respect  to  the  unpaid  waiting  week 
provision  in  section  204(a)(2)(B)  of  the 
EUCA.  Therefore,  the  proposed  rule 
erroneously  indicates  that  extended 
compensation  was  subject  to 
noru^imbursement  after  March  31, 1981 
rather  than  after  September  25, 1982. 

No  changes  were  made  in  response  to 
the  foregoing  comments  on  §  615.14  for 
the  reasons  which  follow.  The 
procedural  requirements  and 
substantive  rules  for  reimbursing  States 
for  the  Federal  share  of  sharable 
extended  compensation  and  sharable 
regular  compensation  are  set  forth  in 
section  204,  EUCA.  Section  204(a)(1) 
provides  that — 

(1]  There  shall  be  paid  to  each  State  an 
amount  equal  to  one  half  of  the  sum  cf — 

(A)  the  sharable  extended  compensation, 
and 
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(B)  the  sharable  regular  compensation,  paid 
to  individuals  under  the  State  law. 

The  term  "sharable  extended 
compensation"  is  defined  in  section 
204(b)  of  the  Act  as  Extended  Benefits 
paid  to  an  individual  in  the  individual's 
eligibility  period,  up  to  the  maximum 
limit  prescribed  in  EUCA  section 
202(b)(1).  Extended  compensation  is 
itself  separately  defined  in  section 
205(3]  as: 

*  *  *  compensation  '  '  '  payable  for  weeks 
of  unemployment  beginning  in  an  extended 
benefit  period  to  an  individual  under  those 
provisions  of  the  State  law  which  satisfy  the 
requirements  of  this  title  with  respect  to  the 
payment  of  extended  compensation. 

Thus,  sharable  extended 
compensation  is  only  those  Extended 
Benefits  paid  "under  those  provisions  of 
the  State  law  which  satisfy  the 
requirements  of  this  title  with  respect  to 
the  payment  of  Extended  Benefits. 
Sections  201-203  of  the  Act  prescribe 
these  requirements.  Any  benefit 
payment  made  under  a  State  law  that  is 
not  in  accordance  with  those  terms  and 
conditions  is  not  sharable  extended 
compensation  as  defined  in  section 
204(b)  of  the  Act,  since  it  is  not 
extended  compensation  as  defined  in 
section  205(3)  of  the  Act.  Similarly,  any 
payment  to  an  individued  for  any  week 
the  individual  was,  for  any  reason, 
either  ineligible  for.  or  not  entitled  to. 
the  payment  is  not  sharable  extended 
compensation  because  the  payment  is 
not  in  accord  with  the  terms  and 
conditions  of  sections  201-203  of  the 
Act.  This  also  means  that  any 
overpayment  of  extended  compensation, 
whether  or  not  the  State  waives 
recovery  of  such  oveipayment,  is  not 
sharable  extended  compensation 
because  the  payment  did  not  satisfy  the 
requirements  of  the  Act  with  respect  to 
the  payment  of  Extended  Benefits. 

This  conclusion  is  supported  by 
section  Z04(d)  of  the  Act,  which  reguires 
the  Secretary  to  estimate  the  monthly 
payment  each  State  "is  entitled  to 
receive"  under  the  Act.  No  State  is 
entitled  to  receive  more  thein  payment 
for  the  benefits  described  above,  that  is, 
its  sharable  benefits  as  defined  in  the 
Act.  Therefore,  section  204  of  the  Act 
precludes  a  payment  to  any  State  with 
respect  to  any  benefit  payment  that  was 
not  paid  under  provisions  of  a  State  law 
that  accord  with  all  the  terms  and 
conditions  for  the  payment  of  Extended 
Benefits  specified  in  sections  201-203  of 
the  Act.  Where  there  is  no  authority  to 
make  a  payment  under  section  204,  there 
is  no  right  in  a  State  to  receive  a 
payment  or  obligation  on  the  Secretary 
to  make  a  payment.  Section  204(d)  of  the 
Act  states: 


(d)  Tliere  shall  be  paid  to  each  State  either 
in  advance  or  by  way  of  reimbursement,  as 
may  be  determined  by  the  Secretary,  such 
sum  as  the  Secretary  estimates  the  State  will 
be  entitled  to  receive  under  this  title  for  each 
calendar  month,  reduced  or  increased,  as  the 
case  may  be,  by  any  sum  by  which  the 
Secretary  finds  that  his  estimates  for  any 
prior  calendar  month  were  greater  or  less 
than  the  amounts  which  should  have  l>een 
paid  to  the  State.  Such  estimates  may  be 
made  upon  the  basis  of  such  statistical, 
sampling,  or  other  method  as  may  be  agreed 
upon  by  the  Secretary  and  the  State  agency. 

Section  204(d)  provides  the  sole  basis 
upon  which  the  Secretary  shall 
determine  the  amount  which  each  State 
is  to  be  paid  each  month.  No  hearing 
procedure  is  provided  for  or  required 
under  section  204.  The  financial 
assistance  provisions  of  section  204  are 
not  a  part  of  the  requirements 
encompassed  by  section  3304(a](ll)  of 
the  FUTA,  and  therefore,  the  procedural 
requirements  of  sections  3304  (c)  and  (d) 
of  the  FUTA  are  inapplicable  to  EUCA 
section  204.  Paragraph  (d)  of  §  615.14. 
however,  sets  forth  a  procedure  for 
informal  resolution  of  differences  that 
may  arise,  which  includes  opportunities 
for  the  State  to  present  its  views  and 
arguments.  In  addition  to  the  procedures 
set  forth  in  §  615.14.  the  Department 
may,  in  the  exercise  of  its  authority  to 
assure  that  Federal  funds  are  properly 
spent,  alternatively  recoup 
overpayments  through  the  audit  process. 

The  comparison  of  the  overpayment 
recovery  procedures  for  Federal  benefit 
overpayments  with  the  Federal  share  of 
Extended  Benefit  overpayments  and  the 
application  of  the  Lopez  Rule  to 
Extended  Benefits  are  not  apt.  The 
States  have  entered  into  agreements 
with  the  Secretary  to  administer  the 
Federal  unemployment  benefit  programs 
(UCFE,  UCX.  TAA.  DUA.  FSC).  The 
States  act  as  agents  for  the  Secretary  to 
pay  Federal  unemployment  benefits.  On 
the  other  hand.  Extended  Benefits  are 
State  benefits  for  which  the  States 
receive  50  percent  reimbursement  as  the 
Federal  share.  The  conditions  for 
reimbursing  the  States  for  sharable 
extended  compensation  are  set  forth  in 
section  204  of  the  Act.  Under  these 
provisions  and  §  615.14,  a  State  is 
entitled  to  be  reimbursed  for  its  cost  of 
paying  sharable  benefits,  which  is  to  say 
benefits  paid  to  eligible  claimants  in 
accordance  with  State  law 
corresponding  in  all  respects  with  the 
terms  and  conditions  of  sections  201-203 
of  the  Act,  except  as  such  sharing  is 
precluded  by  the  provisions  of  sections 
202(a)(6)  and  204.^^ 

The  sequence  of  &udit  reports  and  the 
intervals  between  the  draft  audit  and 
the  final  determination  for  Ul  audit 
resolution  in  SESA  Letter  No.  57-85  are 


not  consistent  with  S  615.14(d)  of  the 
proposed  rule  because  they  are  separate 
and  distinct  processes.  Section  615.14(d) 
provides  an  informal  procedure  for  the 
adjustment  of  payments  to  a  State  under 
the  authority  in  section  2(M(d)  of  the  Act. 
whereas  the  SESA  letter  concerns  audit 
resolutions.  They  are  therefore  different 
processes.  For  the  reasons  above,  no 
change  will  be  made  to  the  final 
regulations  at  §  615.14.  However,  the 
final  rule  is  clarified  by  adding  a  new 
paragraph  (3)  to  the  definition  of 
"sharable  compensation"  in  \  615.2(i)  to 
assure  consistency  with  9  815.14. 

When  the  proposal  to  revise  the  EB 
regulations  was  published  in  the  Federal 
Register  in  1966,  it  was  the  Department's 
position  that  for  a  State  to  receive 
Federal  sharing  for  extended  and 
sharable  regular  compensation,  the 
State  was  required  to  apply  provisons  of 
its  law  conforming  to  section  202(a)(3), 
EUCA  to  weeks  of  unemployment 
beginning  after  March  31, 1981.  This  was 
the  date  set  forth  in  section  1024(b)  of 
Pub.  L.  96-499  and  this  date  was  the 
effective  date  for  both  extended  and 
sharable  regular  compensation. 
However,  for  purposes  of  determining 
the  Federal  share  of  weeks  of 
unemployment  beginnning  after  March 
31,1981,  section  9151  of  the  Budget 
Reconciliation  Act  of  1987  (Pub.  L  100- 
203)  changed  the  original  effective  date 
of  section  202(a)(3)  (March  31. 1981  as 
specified  in  section  1024(b)  of  Pub.  L.  96- 
499]  to  weeks  of  unemployment 
beginning  after  October  31, 1981.  This 
change  makes  extended  and  sharable 
regular  compensation  sharable  for 
weeks  of  unemployment  beginning  after 
March  31. 1981  to  October  31. 1981.  If  a 
State's  legislature  did  not  meet  in  1981, 
section  202(a)(3),  EUCA  would  apply  to 
weeks  of  unemployment  beginning  after 
October  31. 1982.  Therefore,  the  March 
31. 1981,  effective  date  for  section 
202(a)(3),  EUCA  in  the  proposed  rule 
will  be  changed  to  weeks  beginning 
after  October  31, 1981  in  the  final 
regulation. 

Pub.  L.  96-499  amended  the  EUCA  by 
adding  paragraphs  (3)  to  (5)  to  section 
202(a).  Section  202(a)(3)  provides  for 
active  search  for  work  and  "suitable 
work"  requirements  for  the  payment  of 
Extended  Benefits;  section  202(a)(4) 
relates  to  eHgibility  after  certain 
disqualifications.  The  amendments  to 
the  EUCA  in  Pub.  L.  96-499  appear 
under  the  heading  "Limitation  on 
Extended  Unemployment  Compensation 
Program".  In  addition,  the  language  in 
202(a)(3)(A)  of  the  Act  specifically  refers 
only  to  "payment  of  extended 
compensation  *  *  *."  Therefore, 
Congress  included  old  section  202(a)(5): 
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No  payment  shall  be  made  under  this  Act 
to  any  State  in  respect  to  any  sharable 
regular  compensation  paid  to  any  individual 
for  any  week  if.  under  the  rules  of  paragraphs 
(3)  and  (4).  extended  compensation  would  not 
have  been  payable  to  such  individual  for 
such  week. 

The  addition  of  this  section  202(a)(5) 
meant  that  the  active  search  for  work 
and  suitable  work  provisions  in  section 
202(a)(3)  of  the  Act  (and  section 
202(a)(4])  would  apply  to  regular 
compensation  not  as  a  requirement  per 
se,  but  only  as  a  condition  of  a  States 
entitlement  to  Federal  sharing  of  regular 
compensation.  With  this  purpose  there 
was  no  need  for  the  Congress  to  refer  to 
the  issue  of  Federal  sharing  for  extended 
compensation  in  section  202(a)(5)  of  the 
Act.  because  sections  202(a)(3)  and  (4) 
are  eligibility  requirements  for  payment 
of  Extended  Benefits.  Congress  included 
section  202(a)(5).  cited  above,  so  that 
States  which  pay  beyond  26  weeks  of 
regular  unemployment  compensation 
and  which  did  not  choose  to  comply 
with  sections  202(a]  (3)  and  (4)  would 
not  be  entitled  to  Federal  sharing  for 
regular  compensation  that  would  be 
otherwise  sharable. 

However,  the  fact  that  section 
202(a)(5)  did  not  refer  to  extended 
compensation  led  to  misunderstanding. 
Therefore,  in  1981,  Congress  amended 
old  section  202(a)(5)  by  adding  the 
words  "extended  compensation  or." 
When  Pub.  L.  97-35  amended  the  EUCA 
to  insert  "extended  compensation  or" 
before  "sharable  regular  compensation" 
in  section  202(a)(6)  (formerly  (5))  of  the 
Act.  it  created  no  new  authority  in 
regard  to  the  requirements  in  sections 
202(a)  (3)  and  (4)  of  the  Act.  It  simply 
clarified  authority  that  already  existed. 
Therefore,  no  change  is  made  in  the 
final  regulations. 

Section  615.14(c)(8)    Payments  not  to  be 
reimbursed 

The  proposed  regulation  at 
§  615.14(c)(8)  provides  that  the 
Department  shall  not  reimburse  States 
for  the  50  percent  Federal  share  of  the 
amount  by  which  sharable  regular  or 
Extended  Benefits  paid  to  any  individual 
exceeds  the  nearest  lower  full  dollar 
amount  if  the  State  does  not  provide  for 
a  benefit  structure  under  which  benefits 
are  rounded  down  to  the  next  lower 
dollar.  A  SESA  commented  that  for  the 
benefit  of  its  claimants  it  rounds  up  the 
maximum  benefit  amount  to  the  next 
higher  dollar  amount.  The  SESA 
expressed  a  preference  for  full 
reimbursement  for  the  50  percent 
Federal  share  when  benefits  are 
rounded  up. 

Section  204(a)(2)(D),  EUCA,  is 
specific.  It  limits  reimbursement  to  the 

States  of  the  Federal  share  of  Extended 


Benefits  paid  if  the  States'  benefit 
structure  does  not  provide  for  rounding 
down  to  the  next  lower  dollar  amount  in 
all  circumstances.  The  regulations  may 
not  be  written  to  contradict  or  change 
this  provision  of  the  Act  and  to 
authorize  reimbursing  States  for  the 
Federal  share  of  Extended  Benefits  Paid 
when  the  State's  benefit  structure  does 
not  provide  for  rounding  down  to  the 
next  lower  dollar  amount.  As  in  other 
matters  of  cost  sharing,  it  is  the  State's 
choice  to  comply  with  the  Federal  law 
and  obtain  the  benefits  of  such 
compliance;  the  Department  is  not 
authorized  to  permit  the  State  to  evade 
compliance  and  yet  obtain  the  benefit. 
Therefore,  §  615.14(c)(8)  will  be 
published  in  the  final  regulations 
without  change. 

Section  615. 15(c)     Weekly  record  of 
Extended  Benefit  data 

The  proposed  regulation  at  §  615.15(c) 
prescribes  the  frequency  and  contents  of 
the  ETA  539  report.  A  SESA  commented 
that  the  proposed  rule  identified  this 
report  as  the  ETA  5-39  and  that  in  other 
issuances  this  report  is  identified  as  the 
ETA  539  report.  The  hyphen  in  539  in  the 
proposed  rule  was  included  through 
inadvertance.  The  hyphen  is  deleted  in 
the  final  regulations. 

Other  Changes 

Other  technical  and  clarifying  changes 
are  made  throughout  the  regulations, 
including  correcting  errors  of  inclusion 
and  exclusion  in  the  Notice  of  proposed 
Rulemaking  published  on  October  24, 
1986  (most  notably  In  §§  615.7(c)(3)  and 
615.8(e)(6)).  Also  as  noted  in  the 
preamble  of  the  Notice  of  Proposed 
Rulemaking,  particularly  as  it  relates  to 
the  requirements  of  section  202(a)(3), 
EUCA,  these  regulations  differ  from 
guidance  previously  furnished  to  the 
States  in  other  issuances  prior  to  the 
publication  of  the  Notice  of  Proposed 
Rulemaking. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  the  Director 
of  the  Unemployment.  Insurance 
Service,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  telephone:  (202) 
535-0600  (this  is  not  a  toll  free  number). 

Classification — Executive  Order  12291 

The  final  rule  in  this  document  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more,  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 


Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  Some 
provisions  may  entail  additional  costs, 
for  example,  the  active  search  for  work 
and  suitable  work  provisions,  but  the 
costs  will  be  offset  by  savings  in  benefit 
expenditures  by  the  tightened  eligibility 
requirements.  Accordingly,  no 
regulatory  impact  analysis  is  required. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  these  regulations  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511) 
and  have  been  assigned  OMB  Control 
Number  1205-0028  which  applies  to 
§  615.15. 

Regulatory  Flexibility  Act 

The  Department  Relieves  that  this 
final  rule  will  have  no  "significant 
economic  impact  on  a  substantial 
number  of  small  entities"  within  the 
meaning  of  5  U.S.C.  605(b).  This  rule 
implements  amendments  to  an 
individual  entitlement  program  and  has 
no  economic  impact  on  any  small 
entities.  The  Secretary  has  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  to  this 
effect.  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

List  of  Subjects  in  20  CFR  Part  615 

Employment  and  Training 
Administration.  Labor.  Unemployment 
compensation. 

Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble.  Part  615  of  Title  20  of  the 
Code  of  Federal  Regulations  is  revised 
as  set  forth  below. 

Signed  at  Washington.  DC.  on  |uly  18. 1988. 

Roberts  T.  |ones. 

Acting  Assistant  Secretary  of  Labor 

PART  615— EXTENDED  BENEFITS  IN 
THE  FEDERAL-STATE 
UNEMPLOYMENT  COMPENSATION 
PROGRAM 


Sec. 
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615.4 
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Sec. 

615.7  Extended  Benefits;  maximum  amount. 

615.8  Provisions  of  State  law  applicable  to 
claims. 

615.9  Restrictions  on  entitlement. 

615.10  Special  provisions  for  employers. 

615.11  Extended  Benefit  Periods. 

615.12  Determination  of  "on"  and  "off 
indicators. 

615.13  Announcement  of  the  beginning  and 
ending  of  Extended  Benefit  Periods. 

615.14  Payments  to  States. 

615.15  Records  and  reports. 
Authorit}':  26  U.S.C.  7805;  42  U  S.C.  1102; 

Secretary's  Order  No.  4-75  (40  FR  18515). 

§615.1     PurpoM. 

The  regulations  in  this  Part  are  issued 
to  implement  the  "Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970"  as  it  has  been  amended, 
which  requires,  as  a  condition  of  tax 
offset  under  the  Federal  Unemployment 
Tax  Act  (26  U.S.C.  3301  et  seq.),  that  a 
State  unemployment  compensation  law 
provide  for  the  payment  of  extended 
unemployment  compensation  during 
periods  of  high  unemployment  to  eligible 
individuals  as  prescribed  in  the  Act.  The 
benefits  provided  under  State  law,  in 
accordance  with  the  Act  and  this  Part, 
are  hereafter  referred  to  as  Extended 
BeneHts,  and  the  program  is  referred  to 
as  the  Extended  Benefit  Program. 

§615.2    Definitions. 

For  the  purposes  of  the  Act  and  this 
part — 

(a)  "Act"  means  the  "Federal-Stale 
Extended  Unemployment  Compensation 
Act  of  1970"  (Title  II  of  Pub.  L.  91-373;  84 
Stat.  695.  708).  approved  August  10. 1970. 
as  amended  from  time  to  time,  including 
the  1980  amendments  in  section  416  of 
Pub.  L.  96-364  (94  Stat.  1208. 1310), 
approved  September  26. 1980.  and  in 
sections  1022  and  1024  of  Pub.  L.  96-^99 
(94  Stat.  2599.  2656.  2658)  approved 
December  5. 1980,  and  the  1981 
amendments  in  sections  2401  through 
2404  and  section  2505(b)  of  Pub.  L.  97-35 
(95  Stat.  357.  874-875.  884)  approved 
August  13. 1981.  and  the  1982 
amendment  in  section  191  of  Pub.  L.  97- 
248  (96  Stat.  324.  407)  approved 
September  3. 1982,  and  the  1983 
amendment  in  section  522  of  Pub.  L.  98- 
21  (97  Stat.  65. 148)  approved  April  20. 
1983. 

(b)  "Base  period"  means,  with  respect 
to  an  individual,  the  base  period  as 
determined  under  the  applicable  State 
law  for  the  individual's  applicable 
benefit  year. 

(c)(1)  "Benefit  year"  means,  with 
respect  to  an  individual,  the  benefit  year 
as  defined  in  the  applicable  State  law. 

(2)  "Applicable  benefit  year"  means, 
with  respect  to  an  individual,  the  current 
benefit  year  if,  at  the  time  an  initial 


claim  for  Extended  Benefits  is  filed,  the 
individual  has  an  unexpired  benefit  year 
only  in  the  State  in  which  such  claim  is 
filed,  or,  in  any  other  case,  the 
individual's  most  recent  benefit  year. 
For  this  purpose,  the  most  recent  benefit 
year  for  an  individual  who  has 
unexpired  benefit  years  in  more  than 
one  State  when  an  initial  claim  for 
Extended  Benefits  is  filed,  is  the  benefit 
year  with  the  latest  ending  date  or.  if 
such  benefit  years  have  the  same  ending 
date,  the  benefit  year  in  which  the  latest 
continued  claim  for  regular 
compensation  was  filed.  The 
individual's  most  recent  benefit  year 
which  expires  in  an  Extended  Benefit 
Period  is  the  applicable  benefit  year  if 
the  individual  cannot  establish  a  second 
benefit  year  or  is  precluded  from 
receiving  regular  compensation  in  a 
second  benefit  year  solely  by  reason  of 
a  State  law  provision  which  meets  the 
requirement  of  section  3304(a)(7)  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C. 
3304(a)(7)). 

(d)  "Compensation"  and 
"unemployment  compensation"  means 
cash  benefits  (including  dependents' 
allowances)  payable  to  individuals  with 
respect  to  their  unemployment,  and 
includes  regular  compensation, 
additional  compensation  and  extended 
compensation  as  defined  in  this  sect'on. 

(e)  "Regular  compensation"  means 
compensation  payable  to  an  individual 
under  a  State  law,  and,  when  so 
payable,  includes  compensation  payable 
pursuant  to  5  U.S.C.  Chapter  85,  but 
does  not  include  extended 
compensation  or  additional 
compensation. 

(f)  "Additional  compensation"  means 
compensation  totally  financed  by  a 
State  and  payable  under  a  State  law  by 
reason  of  conditions  of  high 
unemployment  or  by  reason  of  other 
special  factors  and,  when  so  payable, 
includes  compensation  payable 
pursuant  to  5  U.S.C.  Chapter  85. 

(g)  "Extended  compensation"  means 
the  extended  unemployment 
compensation  payable  to  an  individual 
for  weeks  of  unemployment  which  begin 
in  an  Extended  Benefit  Period,  under 
those  provisions  of  a  State  law  which 
satisfy  the  requirements  of  the  Act  and 
this  Part  with  respect  to  the  payment  of 
extended  unemployment  compensation, 
and,  when  so  payable,  includes 
compensation  payable  pursuant  to  5 
U.S.C.  Chapter  85,  but  does  not  include 
regular  compensation  or  additional 
compensation.  Extended  compensation 
is  referred  to  in  this  Part  as  Extended 
Benefits. 

(h)  "Eligibility  period"  means,  with 
respect  to  an  individual,  the  period 
consisting  of — 


(1)  The  weeks  in  the  individual's 
applicable  benefit  }rear  which  begin  in 
an  Extended  Benefit  Period,  or  with 
respect  to  a  single  benefit  year,  the 
weeks  in  the  benefit  year  which  begin  in 
more  than  one  Extended  Benefit  Period, 
and 

(2)  If  the  applicable  benefit  year  ends 
within  an  Extended  Benefit  Period,  any 
weeks  thereafter  which  begin  in  such 
Extended  Benefit  Period,  but  an 
individual  may  not  have  more  than  one 
eligibility  period  with  respect  to  any  one 
exhaustion  of  regular  benefits,  or  carry 
over  from  one  eligibility  period  to 
another  any  entitlement  to  Extended 
Benefits. 

(i)  "Sharable  compensation"  means: 

(1)  Extended  Benefits  paid  to  an 
eligible  individual  under  those 
provisions  of  a  State  law  which  are 
consistent  with  the  Act  and  this  Part, 
and  that  does  not  exceed  the  smallest  of 
the  following: 

(i)  50  percent  of  the  total  amount  of 
regular  compensation  payable  to  the 
individual  during  the  applicable  benefit 
year:  or 

(ii)  13  times  the  individual's  weekly 
amount  of  Extended  Benefits  payable 
for  a  week  of  total  unemployment,  as 
determined  pursuant  to  §  615.6(a):  or 

(iii)  39  times  the  individual's  weekly 
benefit  amount,  referred  to  in  (ii), 
reduced  by  the  regular  compensation 
paid  (or  deemed  paid)  to  the  individual 
during  the  applicable  benefit  yean  and 

(2)  Regular  compensation  paid  to  an 
eligible  individual  with  respect  to  weeks 
of  unemployment  in  the  individual's 
eligibility  period,  but  only  to  the  extent 
that  the  sum  of  such  compensation,  plus 
the  regular  compensation  paid  (or 
deemed  paid)  to  the  individual  with 
respect  to  prior  weeks  of  unemployment 
in  the  applicable  benefit  year,  exceeds 
26  times  and  does  not  exceed  39  times 
the  average  weekly  benefit  amount 
(including  allowances  for  dependents) 
for  weeks  of  total  unemployment 
payable  to  the  individual  under  the 
State  law  in  such  benefit  year:  Provided, 
that  such  regular  compensation  is  paid 
under  provisions  of  a  State  law  which 
are  consistent  with  the  Act  and  this 
Part. 

(3)  Notwithstanding  the  preceding 
provisions  of  this  paragraph,  sharable 
compensation  shall  not  include  any 
regular  or  extended  compensation  with 
respect  to  which  a  State  is  not  entitled 
to  a  payment  under  section  202(a)(6)  or 
204  of  the  Act  or  §  615.14  of  this  Part. 

(j)(l)  "Secretary"  means  the  Secretary 
of  Labor  of  the  United  Stales. 

(2)  "Department"  means  the  United 
States  Department  of  Labor,  and  shall 
include  the  Employment  and  Training 
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Administration,  the  agency  of  the  United 
States  Department  of  L.abor  headed  by 
the  Assistant  Secretary  of  Labor  for 
Employment  and  Training  to  whom  has 
been  delegated  the  Secretary's  authority 
under  the  Act  in  Secretary's  Order  No. 
4-75  (40  FR  18515)  and  Secretary's  Order 
No.  14-75. 

(k)(l)  "State"  means  the  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  and 
the  U.  S.  Virgin  Islands. 

(2)  "Applicable  State"  means,  with 
respect  to  an  individual,  the  State  with 
respect  to  which  the  individual  is  an 
"exhaustee"  as  defined  in  §  615.5,  and  in 
the  case  of  a  combined  wage  claim  for 
regular  compensation,  the  term  means 
the  "paying  State"  as  defined  in 

§  616.6(e)  of  this  chapter. 

(3)  "State  agency"  means  the  State 
Employment  Security  Agency  of  a  State 
which  administers  the  State  law. 

(1)(1)  "State  law"  means  the 
unemployment  compensation  law  of  a 
State,  approved  by  the  Secretary  under 
section  3304(a)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  3304(a)). 

(2)  "Applicable  State  law"  means  the 
law  of  the  State  which  is  the  applicable 
State  for  an  individual. 

(m)(l)  "Week"  means,  for  purposes  of 
eligibility  for  and  payment  of  Extended 
Benefits,  a  week  as  defined  in  the 
applicable  State  law. 

(2)  "Week"  means,  for  purposes  of 
computation  of  Extended  Benefit  "on" 
and  "off  and  "no  change"  indicators 
and  insured  unemployment  rates  and 
the  beginning  and  ending  of  Extended 
Benefit  Periods,  a  calendar  week. 

(n)(l)  "Week  of  unemployment" 
means  a  week  of  total,  part-total,  or 
partial  unemployment  as  defined  in  the 
applicable  State  law,  which  shall  be 
applied  in  the  same  manner  and  to  the 
same  extent  to  the  Extended  Benefit 
Program  as  if  the  individual  filing  a 
claim  for  Extended  Benefits  were  filing  a 
claim  for  regular  compensation,  except 
as  provided  in  paragraph  (n)(2)  of  this 
section. 

(2)  "Week  of  unemployment"  in 
section  202(a)(3)(A)  of  the  Act  means  a 
week  of  unemployment,  as  defined  in 
paragraph  (n){l)  of  this  section,  for 
which  the  individual  claims  Extended 
Benefits  or  sharable  regular  benefits. 

(0)  For  the  purposes  of  section 
202(a)(3)of  the  Act— 

(1)  "Employed,"  for  the  purposes  of 
section  202(a)(3)(B)(ii)  of  the  Act,  and 
"employment."  for  the  purposes  of 
section  202(a)(4)  of  the  Act,  means 
service  performed  in  an  employer- 
employee  relationship  as  defined  in  the 
State  law;  and  that  law  also  shall  govern 
whether  that  service  must  be  covered  by 
it,  must  consist  of  consecutive  weeks. 


and  must  consist  of  more  weeks  of  work 
than  are  required  under  section 
202(a)(3)(B)of  the  Act: 

(2)  "Individual's  capabilities."  for  the 
purposes  of  section  202(a)(3)(C).  means 
work  which  the  individual  has  the 
physical  and  mental  capacity  to  perform 
and  which  meets  the  minimum 
requirements  of  section  202(a)(3)(D); 

(3)  "Reasonably  short  period,"  for  the 
purposes  of  section  202(a)(3)(C),  means 
the  number  of  weeks  provided  by  the 
applicable  State  law; 

(4)  "Average  weekly  benefit  amount," 
for  the  purposes  of  section     . 
202(a)(3)(D)(i),  means  the  weekly  benefit 
amount  (including  dependents' 
allowances  payable  for  a  week  of  total 
unemployment  and  before  any  reduction 
because  of  earnings,  pensions  or  other 
requirements)  applicable  to  the  week  in 
which  the  individual  failed  to  take  an 
action  which  results  in  a  disqualification 
as  required  by  section  202(a)(3)(B)  of  the 
Act: 

(5)  "Gross  average  weekly 
remuneration,"  for  the  purposes  of 
section  202(a)(3)(D)(i),  means  the 
remuneration  offered  for  a  week  of  work 
before  any  deductions  for  taxes  or  other 
purposes  and,  in  case  the  offered  pay 
may  vary  from  week  to  week,  it  shall  be 
determined  on  the  basis  of  recent 
experience  of  workers  performing  work 
similar  to  the  offered  work  for  the 
employer  who  offered  the  work; 

(6)  "And,"  as  used  in  section 
202(a)(3)(D){ii),  shall  be  interpreted  to 
mean  "or"; 

(7)  "Provisions  of  the  applicable  State 
law,"  as  used  in  section  202(a)(3)(D)(iii). 
include  statutory  provisions  and 
decisions  based  on  statutory  provisions, 
such  as  not  requiring  an  individual  to 
take  a  job  which  requires  traveling  an 
unreasonable  distance  to  work,  or  which 
involves  an  unreasonable  risk  to  the 
individual's  health,  safety  or  morals; 
and  such  provisions  shall  also  include 
labor  standards  and  training  provisions 
required  under  sections  3304(a)(5)  and 
3304(a)(8)  of  the  internal  Revenue  Code 
of  1986  and  section  236(e)  of  the  Trade 
Act  of  1974; 

(8)  A  "systematic  and  sustained 
effort,"  for  the  purposes  of  section 
202(a)(3)(E).  means— 

(i)  A  high  level  of  job  search  activity 
throughout  the  given  week,  compatible 
with  the  number  of  employers  and 
employment  opportunities  in  the  labor 
market  reasonably  applicable  to  the 
individual. 

(ii)  A  plan  of  search  for  work 
involving  independent  efforts  on  the 
part  of  each  individual  which  results  in 
contacts  with  persons  who  have  the 
authority  to  hire  or  which  follows 
whatever  hiring  procedure  is  required  by 


a  prospective  employer  in  addition  to 
any  search  offered  by  organized  public 
and  private  agencies  such  as  the  State 
employment  service  or  union  or  private 
placement  offices  or  hiring  halls. 

(iii)  Actions  by  the  individual 
comparable  to  those  actions  by  which 
jobs  are  being  found  by  people  in  the 
community  and  labor  market,  but  not 
restricted  to  a  single  manner  of  search 
for  work  such  as  registering  with  and 
reporting  to  the  State  employment 
service  and  union  or  private  placement 
offices  or  hiring  halls,  in  the  same 
manner  that  such  work  is  found  by         * 
people  in  the  community, 

(iv)  A  search  not  limited  to  classes  of 
work  or  rates  of  pay  to  which  the 
individual  is  accustomed  or  which 
represent  the  individual's  higher  skills, 
and  which  includes  all  types  of  work 
within  the  individual's  physical  and 
mental  capabilities,  except  that  the 
individual,  while  classified  by  the  State 
agency  as  provided  in  §  615.8(d)  as 
having  "good"  job  prospects,  shall 
search  for  work  that  is  suitable  work 
under  State  law  provisions  which  apply 
to  claimants  for  regular  compensation 
(which  is  not  sharable). 

(v)  A  search  by  every  claimant, 
without  exception  for  individuals  or 
classes  of  individuals  other  than  those 
in  approved  training,  as  required  under 
section  3304(a)(8)  of  the  Internal 
Revenue  Code  of  1986  or  section  236(e) 
of  the  Trade  Act  of  1974. 

(vi)  A  search  suspended  only  when 
severe  weather  conditions  or  other 
calamity  forces  suspension  of  such 
activities  by  most  members  of  the 
community,  except  that 

(vii)  The  individual,  while  classified 
by  the  State  agency  as  provided  in 
§  615.8(d)  as  having  "good"  job 
prospects,  if  such  individual  normally 
obtains  customary  work  through  a  hiring 
hall,  shall  search  for  work  that  is 
suitable  work  under  State  law 
provisions  which  apply  to  claimants  for 
regular  compensation  (which  is  not 
sharable); 

(9)  "Tangible  evidence"  of  an  active 
search  for  work,  for  the  purposes  of 
section  202(a)(3)(E).  means  a  written 
record  which  can  be  verified,  and  which 
includes  the  actions  taken,  methods  of 
applying  for  work,  types  of  work  sought, 
dates  and  places  where  work  was 
sought,  the  name  of  the  employer  or 
person  who  was  contacted  and  the 
outcome  of  the  contact; 

(10)  "Date"  of  a  disqualification,  as 
used  in  section  202(a)(4),  means  the  date 
the  disqualification  begins,  as 
determined  under  the  applicable  State 
law: 
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(11)  "lury  duty,"  for  purposes  of 
section  202(a)(3](A)(ii),  means  the 
performance  of  service  as  a  juror,  during 
all  periods  of  time  an  individual  is 
engaged  in  such  service,  in  any  court  of 
a  State  or  the  United  States  pursuant  to 
the  law  of  the  State  or  the  United  States 
and  the  rules  of  the  court  in  which  the 
individual  is  engaged  in  the  performance 
of  such  service;  and 

(12)  "Hospitalized  for  treatment  of  an 
emergency  or  life-threatening 
condition,"  as  used  in  section 
202(a](3)(A)(ii],  has  the  following 
meaning:  "Hospitalized  for  treatment" 
means  an  individual  was  admitted  to  a 
hospital  as  an  inpatient  for  medical 
treatment.  Treatment  is  for  an 
"emergency  or  life  threatening 
condition"  if  determined  to  be  such  by 
the  hospital  officials  or  attending 
physician  that  provide  the  treatment  for 
a  medical  condition  existing  upon  or 
arising  after  hospitalization.  For 
purposes  of  this  definition,  the  term 
"medical  treatment"  refers  to  the 
application  of  any  remedies  which  have 
the  objective  of  effecting  a  cure  of  the 
emergency  or  life-threatening  condition. 
Once  an  "emergency  condition"  or  a 
"life-threatening  condition"  has  been 
determined  to  exist  by  the  hospital 
officials  or  attending  physician,  the 
status  of  the  individual  as  so  determined 
shall  remain  unchanged  until  release 
from  the  hospital. 

(P){1)  "Claim  filed  in  any  State  under 
the  interstate  benefit  payment  plan,"  as 
used  in  section  202(c),  means  any 
interstate  claim  for  a  week  of 
unemployment  filed  pursuant  to  the 
Interstate  Benefit  Payment  Plan,  but 
does  not  include — 

(i)  A  claim  filed  in  Canada, 

(ii)  A  visiting  claim  filed  by  an 
individual  who  has  received  permission 
from  his/her  regular  reporting  office  to 
report  temporarily  to  a  local  office  in 
another  State  and  who  has  been 
furnished  intrastate  claim  forms  on 
which  to  file  claims,  or 

(iii)  A  transient  claim  filed  by  an 
individual  who  is  moving  from  place  to 
place  searching  for  work,  or  an 
intrastate  claim  for  Extended  Benefits 
filed  by  an  individual  who  does  not 
reside  in  a  State  that  is  in  an  Extended 
Benefit  Period, 

(2)  "The  first  2  weeks,"  as  used  in 
section  202(c),  means  the  first  two 
weeks  for  which  the  individual  files 
compensable  claims  for  Extended 
Benefits  under  the  Interstate  Benefit 
Payment  Plan  in  an  agent  State  in  which 
an  Extended  Benefit  Period  is  not  in 
effect  during  such  weeks,  and 

(q)  "Benefit  structure"  as  used  in 
section  204(a)(2)(D),  for  the  requirement 
to  round  down  to  the  "nearest  lower  full 


dollar  amount"  for  Federal 
reimbursement  of  sharable  regular  and 
sharable  extended  compensation  means 
all  of  the  following: 

(1)  Amounts  of  regular  weekly  benefit 
payments, 

(2)  Amounts  of  additional  and 
extended  weekly  benefit  payments. 

(3)  The  State  maximum  or  minimum 
weekly  benefit, 

(4)  Partial  and  part-total  benefit 
payments, 

(5)  Amounts  payable  after  deduction 
for  pensions,  and 

(6)  Amounts  payable  after  any  other 
deduction  required  by  State  law. 

§  6 1  S.3    Effective  period  of  ttte  program. 

An  Extended  Benefit  Program 
conforming  with  the  Act  and  this  Part 
shall  be  a  requirement  for  a  State  law 
effective  on  and  after  January  1, 1972, 
pursuant  to  section  3304(a)(ll)  of  the 
Internal  Revenue  Code  of  1986,  (26 
U.S.C.  3304{a)(ll)).  Continuation  of  the 
program  by  a  State  in  conformity  and 
substantial  compliance  with  the  Act  and 
this  Part,  throughout  any  12-month 
period  ending  on  October  31  of  a  year 
subsequent  to  1972,  shall  be  a  condition 
of  the  certification  of  the  State  with 
respect  to  such  12-month  period  under 
section  3304(c)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  3304(c)). 
Conformity  with  the  Act  and  this  Part  in 
the  payment  of  regular  compensation 
and  Extended  Benefits  to  any  individual 
shall  be  a  continuing  requirement, 
applicable  to  every  week  as  a  condition 
of  a  State's  entitlement  to  payment  for 
any  compensation  as  provided  in  the 
Act  and  this  Part. 

§  6 1 5.4    Eligibility  requirements  for 
Extended  Benefits. 

(a)  General.  An  individual  is  entitled 
to  Extended  Benefits  for  a  week  of 
unemployment  which  begins  in  the 
individual's  eligibility  period  if,  with 
respect  to  such  week,  the  individual  is 
an  exhaustee  as  defined  in  §  615.5,  files 
a  timely  claim  for  Extended  Benefits, 
and  satisfies  the  pertinent  requirements 
of  the  applicable  State  law  which  are 
consistent  with  the  Act  and  this  Part. 

(b)  Qualifying  for  Extended  Benefits. 
The  State  law  shall  specify  whether  an 
individual  qualifies  for  Extended 
Benefits  by  earnings  and  employment  in 
the  base  period  for  the  individual's 
applicable  benefit  year  as  required  by 
section  202(a)(5)  of  the  Act,  (and  if  it 
does  not  also  apply  this  requirement  to 
the  payment  of  sharable  regular 
benefits,  the  State  will  not  be  entitled  to 
a  payment  under  §  615.14),  as  follows: 

(1)  One  and  one-half  times  the  high 
quarter  wages:  or 


(2)  Forty  times  the  most  recent  weekly 
benefit  amount,  and  if  this  alternative  is 
adopted,  it  shall  use  the  weekly  benefit 
amount  (including  dependents' 
allowances)  payable  for  a  week  of  total 
unemployment  (before  any  reduction 
because  of  earnings,  pensions  or  other 
requirements)  which  applied  to  the  most 
recent  week  of  regular  benefits;  or 

(3)  Twenty  weeks  of  full-time  insured 
employment,  and  if  this  alternative  is 
adopted,  the  term  "full-time"  shall  have 
the  meaning  provided  by  the  Stale  law. 

§615.5    Definition  of  "extwustee." 

(a)(1)  "Exhaustee"  means  an 
individual  who.  with  respect  to  any 
week  of  unemployment  in  the 
individual's  eligibility  period: 

(i)  Has  received,  prior  to  such  week, 
all  of  the  regular  compensation  that  was 
payable  under  the  applicable  State  law 
or  any  other  State  law  (including  regular 
compensation  payable  to  Federal 
civilian  employees  and  Ex- 
Servicemembers  under  5  U.S.C.  Chapter 
85)  for  the  applicable  benefit  year  that 
includes  such  week:  or 

(ii)  Has  received,  prior  to  such  week, 
all  of  the  regular  compensation  that  was 
available  under  the  applicable  State  law 
or  any  other  State  law  (including  regular 
compensation  available  to  Federal 
civilian  employees  and  Ex- 
Servicemembers  under  5  U.S.C.  Chapter 
85)  in  the  benefit  year  that  includes  such 
week,  after  the  cancellation  of  some  or 
all  of  the  individual's  wage  credits  or 
the  total  or  partial  reduction  of  the 
individual's  right  to  regular 
compensation:  or 

(iii)  The  applicable  benefit  year 
having  expired  prior  to  such  week  and 
the  individual  is  precluded  from 
establishing  a  second  (new)  benefit 
year,  or  the  individual  established  a       , 
second  benefit  year  but  is  suspended 
indefinitely  from  receiving  regular 
compensation,  solely  by  reason  of  a 
State^aw  provision  which  meets  the 
requirement  of  section  3304(a)(7)  of  the 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
3304(a)(7)):  Provided,  that,  an  individual 
shall  not  be  entitled  to  Extended 
Benefits  based  on  regular  compensation 
in  a  second  benefit  year  during  which 
the  individual  is  precluded  from 
receiving  regular  compensation  solely 
by  reason  of  a  State  law  provision 
which  meets  the  requirement  of  section 
3304(a)(7)  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  3304(a)(7)):  or 

(iv)  The  applicable  benefit  year 
having  expired  prior  to  such  week,  the 
individual  has  insufficient  wages  or 
employment,  or  both,  on  the  basis  of 
which  a  new  benefit  year  could  be 
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established  in  any  State  that  would 
include  such  week;  and 

(v)  Has  no  right  to  unemployment 
compensation  for  such  week  under  the 
Railroad  Unemployment  Insurance  Act 
or  such  other  Federal  laws  as  are 
specified  by  the  Department  pursuant  to 
this  paragraph;  and 

(vi)  Has  not  received  and  is  not 
seeking  for  such  week  unemployment 
compensation  under  the  unemployment 
compensation  law  of  Canada,  unless  the 
Canadian  agency  finally  determines  that 
the  individual  is  not  entitled  to 
unemployment  compensation  under  the 
Canadian  law  for  such  week. 

(2)  An  individual  who  becomes  an 
exhaustee  as  defined  above  shall  cease 
to  be  an  exhaustee  commencing  with  the 
first  week  that  the  individual  becomes 
eligible  for  regular  compensation  under 
any  State  law  or  5  U.S.C.  Chapter  85,  or 
has  any  right  to  unemployment 
compensation  as  provided  in  paragraph 
(a)(l)(v)  of  this  section,  or  has  received 
or  is  seeking  unemployment 
compensation  as  provided  in  paragraph 
(a)(l)(vi)  of  this  section.  The  individual's 
Extended  Benefit  Account  shall  be 
terminated  upon  the  occurrence  of  any 
such  week,  and  the  individual  shall  have 
no  further  right  to  any  balance  in  that 
Extended  Benefit  Account. 

(b)  Special  Rules.  For  the  purposes  of 
paragraphs  (a){l](i)  and  (a)(l)(ii)  of  this 
section,  an  individual  shall  be  deemed 
to  have  received  in  the  applicable 
benefit  year  all  of  the  regular 
compensation  payable  according  to  the 
monetary  determination,  or  available  to 
the  individual,  as  the  case  may  be,  even 
though — 

(1)  As  a  result  of  a  pending  appeal 
with  respect  to  wages  or  employment  or 
both  that  were  not  included  in  the 
original  monetary  determination  with 
respect  to  such  benefit  year,  the 
individual  may  subsequently  be 
determined  to  be  entitled  to  more  or  less 
regular  compensation,  or 

(2)  By  reason  of  a  provision  in  the 
State  law  that  establishes  the  weeks  of 
the  year  in  which  regular  compensation 
may  be  paid  to  the  individual  on  the 
basis  of  wages  in  seasonal 
employment — 

(i)  The  individual  may  be  entitled  to 
regular  compensation  with  respect  to 
future  weeks  of  unemployment  in  the 
next  season  or  off  season,  as  the  case 
may  be,  but  such  compensation  is  not 
payable  with  respect  to  the  week  of 
unemployment  for  which  Extended 
Benefits  are  claimed,  and 

(ii)  The  individual  is  otherwise  an 
exhaustee  within  the  meaning  of  this 
section  with  respect  to  rights  to  regular 
compensation  during  the  season  or  off 


season  in  which  that  week  of 
unemployment  occurs,  or 

(3)  Having  established  a  benefit  year, 
no  regular  compensation  is  payable 
during  such  year  because  wage  credits 
were  cancelled  or  the  right  to  regular 
compensatipn  was  totally  reduced  as 
the  result  o6<he  application  of  a 
disqualification. 

(c)  Adjustment  of  week.  If  it  is 
subsequently  determined  as  the  result  of 
a  redetermination  or  appeal  that  an 
individual  is  an  exhaustee  as  of  a 
different  week  than  was  previously 
determined,  the  individual's  rights  to 
Extended  Benefits  shall  be  adjusted  so 
as  to  accord  with  such  redetermination 
or  decision. 

§  6 1  S.6    Extended  Benefits;  weeScly 
amount. 

(a)  Total  unemployment.  (l)The 
weekly  amount  of  Extended  Benefits 
payable  to  an  individual  for  a  week  of 
total  unemployment  in  the  individual's 
eligibility  period  shall  be  the  amount  of 
regular  compensation  payable  to  the 
individual  for  a  week  of  total 
unemployment  during  the  applicable 
benefit  year.  If  the  individual  had  more 
than  one  weekly  amount  of  regular 
compensation  for  total  unemployment 
during  such  benefit  year,  the  weekly 
amount  of  extended  compensation  for 
total  unemployment  shall  be  one  of  the 
following  which  applies  as  specified  in 
the  applicable  State  law: 

(i)  The  average  of  such  weekly 
amounts  of  regular  compensation, 

(ii)  The  last  weekly  benefit  amount  of 
regular  compensation  in  such  benefit 
year,  or 

(iii)  An  amount  that  is  reasonably 
representative  of  the  weekly  amounts  of 
regular  compensation  payable  during 
such  benefit  year. 

(2)  If  the  method  in  paragraph 
(a)(l)(iii)  of  this  section  is  adopted  by  a 
State,  the  State  law  shall  specify  how 
such  amount  is  to  be  computed.  If  the 
method  in  paragraph  (a)(l)(i)  of  this 
section  is  adopted  by  a  State,  and  the 
amount  computed  is  not  an  even  dollar 
amount,  the  amount  shall  be  raised  or 
lowered  to  an  even  dollar  amount  as 
provided  by  the  applicable  State  law  for 
regular  compensation. 

(b)  Partial  and  part-total 
unemployment.  The  weekly  amount  of 
Extended  Benefits  payable  for  a  week  of 
partial  or  part-total  unemployment  shall 
be  determined  under  the  provisions  of 
the  applicable  State  law  which  apply  to 
regular  compensation,  computed  on  the 
basis  of  the  weekly  amount  of  Extended 
Benefits  payable  for  a  week  of  total 
unemployment  as  determined  pursuant 
to  paragraph  (a)  of  this  section. 


§615.7    Extended  Benefits;  maximum 
amount 

(a)  Individual  account.  An  Extended 
Benefit  Account  shall  be  established  for 
each  individual  determined  to  be 
eligible  for  Extended  Benefits,  in  the 
sum  of  the  maximum  amount  potentially 
payable  to  the  individual  as  computed  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Computation  of  amount  in 
individual  account,  (l)  The  amount 
established  in  the  Extended  Benefit 
Account  of  an  individual,  as  the 
maximum  amount  potentially  payable  to 
the  individual  during  the  individual's 
eligibility  period,  shall  be  equal  to  the 
lesser  of — 

(i)  50  percent  of  the  total  amount  of 
regular  compensation  (including 
dependents'  allowances]  payable  to  the 
individual  during  the  individual's 
applicable  benefit  yean  or 

(ii)  13  times  the  individual's  weekly 
amount  of  Extended  Benefits  payable 
for  a  week  of  total  unemployment,  as 
determined  pursuant  to  §  615.6(a);  or 

(iii)  39  times  the  individual's  weekly 
benefit  amount  referred  to  in  (ii), 
reduced  by  the  regular  compensation 
paid  (or  deemed  paid)  to  the  individual 
during  the  individual's  applicable 
benefit  year. 

(2)  If  the  State  law  so  provides,  the 
amount  in  the  individual's  Extended 
Benefit  Account  shall  be  reduced  by  the 
aggregate  amount  of  additional 
compensation  paid  (or  deemed  paid)  to 
the  individual  under  such  law  for  prior 
weeks  of  unemployment  in  such  benefit 
year  which  did  not  begin  in  an  Extended 
Benefit  Period. 

(c)  Changes  in  accounts.  (1)  If  an 
individual  is  entitled  to  more  or  less 
Extended  Benefits  as  a  result  of  a 
redetermination  or  an  appeal  which 
awarded  more  or  less  regular 
compensation  or  Extended  Benefits,  an 
appropriate  change  shall  be  made  in  the 
individual's  Extended  Benefit  Account 
pursuant  to  an  amended  determination 
of  the  individual's  entitlement  to 
Extended  Benefits. 

(2)  If  an  individual  who  has  received 
Extended  Benefits  for  a  week  of 
unemployment  is  determined  to  be 
entitled  to  more  regular  compensation 
with  respect  to  such  week  as  the  result 
of  a  redetermination  or  an  appeal,  the 
Extended  Benefits  paid  shall  be  treated 
as  if  they  were  regular  compensation  up 
to  the  greater  amount  to  which  the 
individual  has  been  determined  to  be 
entitled,  and  the  State  agency  shall 
make  appropriate  adjustments  between 
the  regular  and  extended  accounts.  If 
the  individual  is  entitled  to  more 
Extended  Benefits  as  a  result  of  being 
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entitled  to  more  regular  compensation, 
an  amended  determination  shall  be 
made  of  the  individual's  entitlement  to 
Extended  Benefits.  If  the  greater  amount 
of  regular  compensation  results  in  an 
increased  duration  of  regular 
compensation,  the  individual's  status  as 
an  exhaustee  shall  be  redetermined  as 
of  the  new  date  of  exhaustion  of  regular 
compensation. 

(3J  If  an  individual  who  has  received 
Extended  Benefits  for  a  week  of 
unemployment  is  determined  to  be 
entitled  to  less  regular  compensation  as 
the  result  of  a  redetermination  or  an 
appeal,  and  as  a  consequence  is  entitled 
to  less  Extended  Benefits,  any  Extended 
Benefits  paid  in  excess  of  the  amount  to 
which  the  individual  is  determined  to  be 
entitled  after  the  redetermination  or 
decision  on  appeal  shall  be  considered 
an  overpayment  which  the  individual 
shall  have  to  repay  on  the  same  basis 
and  in  the  same  manner  that  excess 
payments  of  regular  compensation  are 
required  to  be  repaid  under  the 
applicable  State  law.  If  such  decision 
reduces  the  duration  of  regular 
compensation  payable  to  the  individual, 
the  claim  for  Extended  Benefits  shall  be 
backdated  to  the  earliest  date, 
subsequent  to  the  date  when  the 
redetermined  regular  compensation  was 
exhausted  and  within  the  individual's 
eligibility  period,  that  the  individual  was 
eligible  to  file  a  claim  for  Extended 
Benefits.  Any  such  changes  shall  be 
made  pursuant  to  an  amended 
determination  of  the  individual's 
entitlement  to  Extended  Benefits. 

(d)  Reduction  because  of  trade 
readjustment  allowances.  Section  233(d) 
of  the  Trade  Act  of  1974  (and  section 
204(a)(2)(C)  of  the  Act),  requiring  a 
reduction  of  Extended  Benefits  because 
of  the  receipt  of  trade  readjustment 
allowances,  shall  be  applied  as  follows: 

(1)  The  reduction  of  Extended  Benefits 
shall  apply  only  to  an  individual  who 
has  not  exhausted  his/her  Extended 
Benefits  at  the  end  of  the  benefit  year; 

(2)  The  amount  to  be  deducted  is  the 
product  of  the  weekly  benefit  amount 
for  Extended  Benefits  multiplied  by  the 
number  of  weeks  for  which  trade 
readjustment  allowances  were  paid 
(regardless  of  the  amount  paid  for  any 
such  week)  up  to  the  close  of  the  last 
week  that  begins  in  the  benefit  year:  and 

(3)  The  amount  to  be  deducted  shall 
be  deducted  from  the  balance  of 
Extended  Benefits  not  used  as  of  the 
close  of  the  last  week  which  begins  in 
the  benefit  year. 

§  615.8    Provisions  of  State  law  applicabte 
to  claims. 

(a)  Particular  provisions  applicable. 
Except  where  the  result  would  be 


inconsistent  with  the  provisions  of  the 
Act  or  this  Part,  the  terms  and 
conditions  of  the  applicable  State  law 
which  apply  to  claims  for.  and  the 
payment  of.  regular  compensation  shall 
apply  to  claims  for.  and  the  payment  of. 
Extended  Benefits.  The  provisions  of  the 
applicable  State  law  which  shall  apply 
to  claims  for.  and  the  payment  of. 
Extended  Benefits  include,  but  are  not 
limited  to: 

(1)  Claim  filing  and  reporting; 

(2)  Information  to  individuals,  as 
appropriate; 

(3)  Notices  to  individuals  and 
employers,  as  appropriate; 

(4)  Determinations,  redeterminations, 
and  appeal  and  review; 

(5)  Ability  to  work  and  availability  for 
work,  except  as  provided  otherwise  in 
this  section; 

(6)  Disqualifications,  including 
disqualifying  income  provisions,  except 
as  provided  by  paragraph  (c)  of  this 
section; 

(7)  Overpayments,  and  the  recovery 
thereof; 

(8)  Administrative  and  criminal 
penalties; 

(9)  The  Interstate  Benefit  Payment 
Plan: 

(10)  The  Interstate  Arrangement  for 
Combining  Employment  and  Wages,  in 
accordance  with  Part  616  of  this  chapter. 

(b)  Provisions  not  to  be  applicable. 
The  State  law  and  regulations  shall 
specify  those  of  its  terms  and  conditions 
which  shall  not  be  applicable  to  claims 
for.  or  payment  of,  Extended  Benefits. 
Among  such  terms  and  conditions  shall 
be  at  least  those  relating  to — 

(1)  Any  waiting  period; 

(2)  Monetary  or  other  quahfying 
requirements,  except  as  provided  in 
§  615.4(b):  and 

(3)  Computation  of  weekly  and  total 
regular  compensation. 

(c)  Terminating  disqualifications.  A 
disqualification  in  a  State  law.  as  to  any 
individual  who  voluntarily  left  work, 
was  suspended  or  discharged  for 
misconduct,  gross  misconduct  or  the 
commission  or  conviction  of  a  crime,  or 
refused  an  offer  of  or  a  referral  to  work, 
as  provided  in  sections  202(a)  (4)  and  (6) 
of  the  Act — 

(1)  As  applied  to  regular  benefits 
which  are  not  sharable.  is  not  subject  to 
any  limitation  in  sections  202(a)  (4)  and 
(6): 

(2)  As  applied  to  eligibility  for 
Extended  Benefits,  shall  require  that  the 
individual  be  employed  again 
subsequent  to  the  date  of  the 
disqualification  before  it  may  be 
terminated,  even  though  it  may  have 
been  terminated  on  other  grounds  for 
regular  benefits  which  are  not  sharable; 
and  if  the  State  law  does  not  also  apply 


this  provision  to  the  payment  of  what 
would  otherwise  be  sharable  regular 
benefits,  the  State  will  not  be  entitled  to 
a  payment  under  the  Act  and  §  615.14  in 
regard  to  such  regular  compensation: 
and 

(3)  Will  not  apply  in  regard  to 
eligibility  for  Extended  Benefits  in  a 
subsequent  eligibility  period. 

(d)  Classification  and  determination 
of  job  prospects.  (1)  As  to  each 
individual  who  files  an  initial  claim  for 
Extended  Benefits  (or  sharable  regular 
compensation),  the  State  agency  shall 
classify  the  individual's  prospects  for 
obtaining  work  in  his/her  customary 
occupation  within  a  reasonably  short 
period,  as  "good"  or  "not  good. "  and 
shall  promptly  (not  later  than  the  end  of 
the  week  in  which  the  initial  claim  is 
filed)  notify  the  individual  in  writing  of 
such  classification  and  of  the 
requirements  applicable  to  the 
individual  under  the  provisions  of  the 
applicable  State  law  corresponding  to 
section  202(a)(3)  of  the  Act  and  this  Part. 
Such  requirements  shall  be  applicable 
beginning  with  the  week  following  the 
week  in  which  the  individual  is 
furnished  such  written  notice. 

(2)  If  an  individual  is  thus  classified  as 
having  good  prospects,  but  those 
prospects  are  not  realized  by  the  close 
of  the  period  the  State  law  specifies  as  a 
reasonably  short  period,  the  individual's 
prospects  will  be  automatically 
reclassified  as  "not  good"  or  classified 
as  "good"  or  "not  good"  depending  on 
the  individual's  job  prospects  as  of  that 
date. 

(3)  Whenever,  as  part  of  a 
determination  of  an  individual's 
eligibility  for  benefits,  an  issue  arises 
concerning  the  individual's  failure  to 
apply  for  or  accept  an  offer  of  work 
(sections  202(a)(3)(A)(i)  and  (F)  of  the 
Act  and  paragraphs  (e)  and  (f)  of  this 
section),  or  to  actively  engage  in  seeking 
work  (sections  202(a)(3)(A)(ii)  and  (E)  of 
the  Act  and  paragraph  (g)  of  this 
section),  a  written  appealable 
determination  shall  be  made  which 
includes  a  finding  as  to  the  individual's 
job  prospects  at  the  time  the  issue  arose. 
The  reasons  for  allowing  or  denying 
benefits  in  the  written  notice  of 
determination  shall  explain  how  the 
individual's  job  prospects  relate  to  the 
decision  to  allow  or  deny  benefits. 

(4)  If  an  individual's  job  prospects  are 
determined  in  accordance  with  the 
preceding  paragraph  (3)  to  be  "good." 
the  suitability  of  work  will  be 
determined  under  the  standard  State 
law  provisions  applicable  to  claimants 
for  regular  compensation  which  is  not 
sharable:  and  if  determined  to  be  "not 
good,"  the  suitability  of  work  will  be 
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determined  under  the  definition  of 
suitable  work  in  the  State  law 
provisions  corresponding  to  sections 
202(a)(3)  (C)  and  (D)  of  the  Act  and  this 
Part.  Any  determination  or  classification 
of  an  individual's  job  prospects  is 
mutually  exclusive,  and  only  one 
suitable  work  definition  shall  be  applied' 
to  a  claimant  as  to  any  failure  to  accept 
or  apply  for  work  or  seek  work  with 
respect  to  any  week. 

(e)  Requirement  of  referral  to  work,    i 
(1)  The  State  law  shall  provide,  as 
required  by  section  202(a)(3)(F)  of  the 
Act  and  this  Part,  that  the  State  agency 
shall  refer  every  claimant  for  Extended 
Benefits  to  work  which  is  "suitable 
work"  as  provided  in  paragraph  (d)(4)  of 
this  section,  beginning  with  the  week 
following  the  week  in  which  the 
individual  is  furnished  a  written  notice 
of  classification  of  job  prospects  as 
required  by  paragraphs  {d)(l)  and  (h)  of 
this  section. 

(2)  To  make  such  referrals,  the  State 
agency  shall  assure  that  each  Extended 
Benefit  claimant  is  registered  for  work 
and  continues  to  be  considered  for 
referral  to  job  openings  as  long  as  he/ 
she  continues  to  claim  benefits. 

(3)  In  referring  claimants  to  available 
job  openings,  the  State  agency  shall 
apply  to  Extended  Benefit  claimants  the 
same  priorities,  policies,  and  judgments 
as  it  does  to  other  applicants,  except 
that  it  shall  not  restrict  referrals  only  to 
work  at  higher  skill  levels,  prior  rates  of 
pay,  customary  work,  or  preferences  as 
to  work  or  pay  for  individuals  whose 
prospects  of  obtaining  work  in  their 
customary  occupations  have  been 
classified  as  or  determined  to  be  "not 
good." 

(4)  For  referral  purposes,  any  work 
which  does  not  exceed  the  individual's 
capabilities  shall  be  considered  suitable 
work  for  an  Extended  Benefit  claimant 
whose  job  prospects  have  been 
classified  as  or  determined  to  be  "not 
good",  except  as  modified  by  this 
paragraph  (e). 

(5)  For  Extended  Benefit  claimants 
whose  prospects  of  obtaining  work  in 
their  customary  occupations  have  been 
classified  as  or  determined  to  be  "not 
good",  work  shall  not  be  suitable,  and 
referral  to  a  job  shall  not  be  made,  if — 

(i)  The  gross  average  weekly 
remuneration  for  the  work  for  any  week 
does  not  exceed  the  sum  of  the 
individual's  weekly  benefit  amount  plus 
any  supplemental  unemployment 
benefits  (SUB)  (as  defined  in  section 
501(c)(17)(D)  of  the  Internal  Revenue 
Code  of  1986)  payable  to  the  individual, 

(ii)  The  work  is  not  offered  in  writing 
or  is  not  listed  with  the  State 
employment  service. 


(iii)  The  work  pays  less  than  the 
higher  of  the  minimum  wage  set  in 
section  6(a)(1)  of  the  Fair  Labor 
Standards  Act  of  1938,  without  regard  to 
any  exemption,  or  any  applicable  State 
or  local  minimum  wage,  or 

(iv)  Failure  to  accept  or  apply  for  the 
work  would  not  result  in  a  denial  of 
compensation  under  the  provisions  of 
the  applicable  State  law  as  defined  in 
§  615.2(o)(7). 

(6)  In  addition,  if  the  State  agency 
classifies  or  determines  that  an 
individual's  prospects  for  obtaining 
work  in  his/her  customary  occupation 
within  a  reasonably  short  period  are 
"good,"  referral  shall  not  be  made  to  a 
job  if  such  referral  would  not  be  made 
under  the  State  law  provisions 
applicable  to  claimants  for  regular 
benefits  which  are  not  sharable,  and 
such  referrals  shall  be  limited  to  work 
which  the  individual  is  required  to  make 
a  "systematic  and  sustained  effort"  to 
search  for  as  defined  in  §  615.2(o)(8]. 

(7)  For  the  purposes  of  the  foregoing 
paragraphs  of  this  paragraph  (e).  State 
law  applies  regarding  whether  members 
of  labor  organizations  shall  be  referred 
to  nonunion  work  in  their  customary 
occupations. 

(8)  If  the  State  law  does  not  also  apply 
this  paragraph  (e)  to  individuals  who 
claim  what  would  otherwise  be  sharable 
regular  compensation,  the  State  will  not 
be  entitled  to  payment  under  the  Act 
and  §  615.14  in  regard  to  such  regular 
compensation. 

(f)  Refusal  of  work.  (1)  The  State  law 
shall  provide,  as  required  by  section 
202(a)(3)(A)(i)  of  the  Act  and  this  Part, 
that  if  an  individual  who  claims 
Extended  Benefits  fails  to  accept  an 
offer  of  work  or  fails  to  apply  for  work 
to  which  he/she  was  referred  by  the 
State  agency — 

(i)  If  the  individual's  prospects  for 
obtaining  work  in  his/her  customary 
occupation  within  a  reasonably  short 
period  are  determined  to  be  "good,"  the 
State  agency  shall  determine  whether 
the  work  is  suitable  under  the  standard 
State  law  provisions  which  apply  to 
claimants  for  regular  compensation 
which  is  not  sharable,  and  if  determined 
to  be  suitable  the  individual  shall  be 
ineligible  for  Extended  Benefits  for  the 
week  in  which  the  individual  fails  to 
apply  for  or  accept  an  offer  of  suitable 
work  and  thereafter  until  the  individual 
is  employed  in  at  least  four  weeks  with 
wages  from  such  employment  totalling 
not  less  than  four  times  the  individual's 
weekly  benefit  amount,  as  provided  by 
the  applicable  State  law;  or 

(ii)  If  the  individual's  prospects  for 
obtaining  work  in  his/her  customary 
occupation  are  determined  to  be  "not 
good,"  the  State  agency  shall  determine 


whether  the  work  is  suitable  under  the 
applicable  State  law  provisions 
corresponding  to  sections  202(a)(3)  (C) 
and  (D)  of  the  Act  and  paragraphs  (e)(5) 
and  (f)(2)  of  this  section,  and  if 
determined  to  be  suitable  the  individual 
shall  be  ineligible  for  Extended  Benefits 
for  the  week  in  which  the  individual 
fails  to  apply  for  or  accept  an  offer  of 
suitable  work  and  thereafter  until  the 
individual  is  employed  in  at  least  four 
weeks  with  wages  from  such 
employment  totalling  not  less  than  four 
times  the  individual's  weekly  benefit 
amount,  as  provided  by  the  applicable 
State  law. 

(2)  For  an  individual  whose  prospects 
of  obtaining  work  in  his/her  customary 
occupation  within  the  period  specified 
by  State  law  are  classified  or 
determined  to  be  "not  good,"  the  term 
"suitable  work"  shall  mean  any  work 
which  is  within  the  individual's 
capabilities,  except  that  work  shall  not 
be  suitable  if — 

(i)  The  gross  average  weekly 
remuneration  for  the  work  for  any  week 
does  not  exceed  the  sum  of  the 
individual's  weekly  benefit  amount  plus 
any  supplemental  unemployment 
benefits  (SUB)  (as  defined  in  section 
501(c)(17)(D)  of  the  Internal  Revenue 
Code  of  1986)  payable  to  the  individual, 

(ii)  The  work  is  not  ofi^ered  in  writing 
or  is  not  listed  with  the  State 
employment  service,  or 

(iii)  The  work  pays  less  than  the 
higher  of  the  minimum  wage  set  in 
section  6(a)(1)  of  the  Fair  Labor 
Standards  Act  of  1938,  without  regard  to 
any  exemption,  or  any  applicable  State 
or  local  minimum  wage, 

(iv)  Failure  to  accept  or  apply  for  the 
work  would  not  result  in  a  denial  of 
compensation  under  the  provisions  of 
the  applicable  State  law  as  defined  in 
§  615.2(o)(7). 

(3)  For  the  purposes  of  the  foregoing 
paragraphs  of  this  paragraph  (f).  State 
law  applies  regarding  whether  members 
of  labor  organizations  shall  be  referred 
to  nonunion  work  in  their  customary 
occupations. 

(4)  If  the  State  law  does  not  also  apply 
this  paragraph  (f)  to  individuals  who 
claim  what  would  otherwise  be  sharable 
regular  compensation,  the  State  will  not 
be  entitled  to  payment  under  the  Act 
and  §  615.14  in  regard  to  such  regular 
compensation. 

(g)  Actively  seeking  work.  (1)  The 
State  law  shall  provide,  as  required  by 
sections  202(a)(3)  (A)(ii)  and  (E)  of  the 
Act  and  this  Part,  that  an  individual  who 
claims  Extended  Benefits  shall  be 
required  to  make  a  systematic  and 
sustained  effort  (as  defined  in 
§  615.2(o)/8))  to  search  for  work  which  is 
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"suitable  work"  as  provided  in 
paragraph  (dM4}  of  this  sectioa 
throughout  each  week  beginning  with 
the  week  foUowing  the  week  in  which 
the  individual  is  fimiisbed  a  written 
notice  of  classification  of  job  prospects 
as  required  by  paragraphs  td)fl)  and  (h) 
of  this  section,  and  to  fiimiah  to  the 
State  agency  with  each  claim  tangible 
evidence  of  sudi  efforts. 

(2)  If  the  individual  fails  to  thus  search 
for  work,  or  to  furnish  tangible  evidence 
of  such  efforts,  he/she  shall  be  ineligible 
for  Extended  Benefits  for  the  week  in 
which  the  failure  occurred  and 
thereafter  until  the  individual  is 
employed  in  at  least  four  weeks  with 
wages  from  such  employment  totalling 
not  less  than  four  times  the  individual's 
weekly  benefit  amount  as  provided  by 
the  an9licable  State  law. 

(3Hi)  A  State  law  may  provide  that 
eligibility  for  Extended  Benefits  be 
det»miiied  under  the  applicable 
provisions  of  State  law  for  regular 
compensatioa  wdiich  is  not  sharable. 
without  regard  to  the  active  search 
provisions  otherwise  applicable  in 
paragraph  {g](l)  of  this  section,  for  any 
individual  who  fails  to  engage  in  a 
systematic  and  sustained  search  for 
work  throughout  any  week  because  such 
individiial  i 


(A)  Serving  on  jury  duty,  or 

(B)  Hospitalized  for  treatment  of  an 
emergency  or  life-threatening  condition. 

[ii]  The  conditions  in  (i)  (A)  and  (B] 
must  be  applied  to  individuals  filing 
claims  for  Extended  Benefits  in  the  same 
manner  as  applied  to  individuals  filing 
claims  for  regular  compensation  which 
is  not  sharable  compensatioiL 

(4)  For  the  purposes  of  the  foregoing 
paragraphs  of  this  paragraph  (g),  State 
law  applies  regarding  whether  members 
of  labor  organizations  shall  be  required 
to  seek  nonunion  work  in  their 
customary  occupations. 

(5)  if  the  S;ate  law  does  not  also  apply 
this  paragraph  (g)  to  individuals  who 
claim  what  would  otherwise  be  sharable 
regular  compensation,  the  State  will  not 
be  entitled  to  payment  under  the  Act 
and  §  615.14  in  regard  to  such  regular 
compensation. 

(h)  Ljformation  to  claimants.  The 
State  agency  shaD  assure  that  each 
Extended  Benefit  claimant  (and 
claimant  for  sharable  regular 
compensation)  is  informed  in  writing — 

(1)  Of  the  State  agency's  classification 
of  his/her  prospects  for  finding  work  in 
his/her  customary  occupation  within  the 
time  set  oat  in  paragraph  (d)  as  "good" 
or  "not  good." 

(2)  What  kind  of  jobs  he/she  may  be 
referred  to,  depending  on  the 
classification  of  his/her  job  prospects. 


(3)  What  kind  of  jobs  he/she  must  be 
actively  engaged  in  seeking  each  week 
depending  on  the  classification  of  his/ 
her  job  prospects,  and  what  tangible 
evidence  of  such  search  roust  be 
furnished  to  the  State  agency  with  each 
claim  for  benefits,  and 

(4)  The  resulting  disqualification  if  he/ 
she  fails  to  apply  for  work  to  which 
referred,  or  fails  to  accept  work  offered, 
or  fails  to  actively  engage  in  seeking 
work  or  to  furnish  tangible  evidence  of 
such  search  for  each  week  for  which 
Extended  Benefits  or  sharable  regular 
benefits  are  claimed,  beginning  with  the 
week  following  the  «veek  in  which  such 
information  is  furnished  in  writing  to  the 
individual. 

§615.9    RMtrtcttonaonwitWainenL 

(a)  Disqualifications.  If  the  week  of 
unemployment  for  which  an  individual 
claims  Extended  Benefits  is  a  week  to 
which  a  disqualification  for  regular 
compensation  apphes.  including  a 
reduction  because  of  the  receipt  of 
disquahfying  income,  or  would  apply 
but  for  the  fact  that  the  individual  has 
exhausted  all  rights  to  such 
compensation,  the  individual  shall  be 
disqualified  in  the  same  degree  from 
receipt  of  Extended  Benefits  for  that 
week. 

(b)  Additional  compensation.  No 
individual  shall  be  paid  additional 
compensation  and  Extended  Benefits 
with  respect  to  the  same  week.  If  both 
are  payable  by  a  State  with  respect  to 
the  same  week,  the  State  law  may 
provide  for  the  payment  of  Extended 
Benefits  instead  of  additional 
compensation  with  respect  to  the  week. 
If  Extended  Benefits  are  payable  to  an 
individual  by  one  State  and  additional 
compensation  is  payable  to  the 
individual  for  the  same  week  by  another 
State,  the  individual  may  elect  which  of 
the  two  types  of  compensation  to  claim. 

(c)  Interstate  claims.  An  individual 
who  files  claims  for  Extended  Benefits 
under  the  Interstate  Benefit  Payment 
Plan,  in  a  State  which  is  not  in  an 
Extended  Benefit  Period  for  the  week{s) 
for  which  Extended  Benefits  are 
claimed,  shall  not  be  paid  more  than  the 
first  two  weeks  for  which  he/she  files 
such  claims. 

(d)  Other  restrictions.  The  restrictions 
on  entitlement  specified  in  this  section 
are  in  addition  to  other  restrictions  in 
the  Act  and  this  Part  on  eligibility  for 
and  entitlement  to  Extended  Benefits. 

§615.  to    Special  provWons  for  wnployars. 

(a)  Charging  contributing  employers. 
(1)  Section  3303(a)fl)  of  the  Internal 
Revenue  Code  of  19S6  (28  U.S.C. 
3303(aKl))  does  not  require  that 
Extended  Benefits  paid  to  an  individual 


be  charged  to  the  experience  rating 
accounts  of  employers. 

(2)  A  State  law  may.  however, 
consistently  with  section  3303(aKl). 
require  the  charging  of  Extended 
Benefits  paid  to  an  individual:  and  if  it 
does,  it  may  provide  for  charging  all  or 
any  portion  of  such  compensation  paid. 

(3)  Sharable  regular  compensation 
must  be  charged  as  all  other  regular 
compensation  is  charged  under  the  State 
law. 

(b)  Payments  by  reimbursing 
employers.  If  an  employer  is 
reimbursing  the  State  unemployment 
fund  in  lieu  of  paying  contributions 
pursuant  to  the  requirements  of  State 
law  conforming  with  sections 
3304(a)(6)(B)  and  330g(a)(2]  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C. 
3304(a)(6)(B)  and  3309(a)(2)),  the  State 
law  shall  require  the  employer  to 
reimburse  the  State  unemployment  fund 
for  not  less  than  50  percent  of  any 
sharable  compensation  that  is 
attributable  under  the  State  law  to 
service  with  such  employer  and  as  to 
any  compensation  whith  is  not  sharable 
compensation  under  9  615.14,  the  State 
law  shall  require  the  employer  to 
reimburse  the  State  unemployment  fund 
for  100  percent,  instead  of  50  percent,  of 
any  such  compensation  paid 


§615t11 


Ba^l^^M  thm  .III   ita 


(a)  Beginning  date.  Except  as 
provided  in  paragraph  (d)  of  this  section, 
an  Extended  Benefit  Period  shall  begin 
in  a  State  on  the  first  day  of  the  third 
calendar  week  after  a  week  for  which 
there  is  a  State  "on"  indicator  in  that 
State. 

(b)  Ending  date.  Except  as  provided  in 
paragraph  (c)  of  this  section,  an 
Extended  Benefit  Period  in  a  State  shall 
end  on  the  last  day  of  the  third  week 
after  the  first  week  for  which  there  is  a 
State  "off"  indicator  in  that  State. 

(c)  Duration.  An  Extended  Benefit 
Period  which  becomes  effective  in  any 
State  shall  continue  in  effect  for  not  less 
than  13  consecutive  weeks. 

(d)  Limitation.  No  Extended  Benefit 
Period  may  begin  in  any  State  by  reason 
of  a  State  "on"  indicator  before  the  14th 
week  after  the  ending  of  a  Prior 
Extended  Benefit  Period  with  respect  to 
such  State. 

§615.12    Determinstion  Of  "on"  and  "off " 
indicatoni. 

(a)  Standard  Slate  indrcotors.  (1) 
There  is  a  State  "on"  indicator  in  a  State 
for  a  week  if  the  head  of  the  State 
agency  determines,  in  accordance  with 
this  section,  that,  for  the  period 
consisting  of  that  week  and  the 
immediately  preceding  12  weeks,  the 
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rate  of  insured  unemployment  (not 
seasonally  adjusted)  under  the  State 
law — 

(i)  Equalled  or  exceeded  120  percent 
of  the  average  of  such  rates  for  the 
corresponding  13-week  periods  ending 
in  each  of  the  preceding  two  calendar 
years,  and 

(ii)  Equalled  or  exceeded  5.0  percent. 

(2)  There  is  a  State  "oiV  indicator  in  a 
State  for  a  week  if  the  head  of  the  State 
agency  determines,  in  accordance  with 
this  section,  that,  for  the  period 
consisting  of  that  week  and  the 
immediately  preceding  12  weeks,  the 
rate  of  insured  unemployment  (not 
seasonally  adjusted)  under  the  State 
law — 

(i)  Was  less  than  120  percent  of  the 
average  of  such  rates  for  the 
corresponding  13  week  periods  ending  in 
each  of  the  preceding  two  calendar 
years,  or 

(ii)  Was  less  than  5.0  percent. 

(3)  The  standard  State  indicators  in 
this  paragraph  (a)  shall  apply  to  weeks 
beginning  after  September  25. 1982. 

(b)  Optional  State  indicators.  (l)(i)  A 
State  may.  in  addition  to  the  State 
indicators  in  paragraph  (a)  of  this 
section,  provide  by  its  law  that  there 
shall  be  a  State  "on"  indicator  in  the 
SlatB  for  a  week  if  the  head  of  the  State 
agency  determines,  in  accordance  with 
this  section,  that,  for  the  period 
consisting  of  that  week  and  the 
immediately  preceding  12  weeks,  the 
rate  of  insured  unemployment  (not 
seasonally  adjusted)  under  the  State  law 
equalled  or  exceeded  6.0  percent  even 
though  it  did  not  meet  the  120  percent 
factor  required  under  paragraph  (a). 

(ii)  A  State  which  adopts  the  optional 
State  indicator  must  also  provide  that, 
when  it  is  in  an  Extended  Benefit  Period, 
there  will  not  be  an  "off  indicator  until 
(A)  the  State  rate  of  insured 
unemployment  is  less  than  6.0  percent, 
and  (B)  either  its  rate  of  insured 
unemployment  is  less  than  5.0  percent  or 
is  less  than  120  percent  of  the  average  of 
such  rales  for  the  corresponding  13- 
week  periods  ending  in  each  of  the 
preceding  two  calendar  years. 

(2)  The  optional  State  indicators  in 
this  paragraph  (b)  shall  apply  to  weeks 
beginning  after  September  25, 1982. 

(c)  Computation  of  rate  of  insured 
unempJoyment. — (1)  Equation.  Each 
week  the  State  agency  head  shall 
calculate  the  rate  of  insured 
unemployment  under  the  State  law  (not 
seasonally  adjusted)  for  purposes  of 
determining  the  State  "on"  and  "off   . 
and  "no  change"  indicators.  In  making 
such  calculations  the  State  agency  head 
shall  use  a  fraction,  the  numerator  of 
wh'ch  shall  be  the  weekly  average 
nu'nber  of  weeks  claimed  in  claims  filed 


(not  seasonally  adjusted)  in  the  State  in 
the  13-week  period  ending  with  the 
week  for  which  the  determination  is 
made,  and  the  denominator  of  which 
shall  be  the  average  monthly 
employment  covered  by  the  State  law 
for  the  first  four  of  the  last  six  calendar 
quarters  ending  before  the  close  of  the 
13-week  period.  The  quotient  obtained  is 
to  be  computed  to  four  decimal  places, 
and  is  not  otherwise  rounded,  and  is  to 
be  expressed  as  a  percentage  by 
multiplying  the  resultant  decimal 
fraction  by  100. 

(2)  Counting  weeks  claimed.  To 
determine  the  average  number  of  weeks 
claimed  in  claims  filed  to  serve  as  the 
numerator  under  paragraph  (c)(1),  the 
State  agency  shall  include  claims  for  all 
weeks  for  regular  compensation, 
including  claims  taken  as  agent  State 
under  the  Interstate  Benefit  Payment 
Plan.  It  shall  exclude  claims — 

(i)  For  Extended  Benefits  under  any 
State  law, 

(ii)  For  additional  compensation  under 
any  State  law,  and 

(iii)  Under  any  Federal  law  except 
joint  claims  which  combine  regular 
compensation  and  compensation 
payable  under  5  U.S.C.  Chapter  85. 

(3)  Method  of  computing  the  State  120 
percent  factor.  The  rate  of  insured 
unemployment  for  a  current  13-week 
period  shall  be  divided  by  the  average 
of  the  rates  of  insured  unemployment  for 
the  corresponding  13-week  periods  in 
each  of  the  two  preceding  calendar 
years  to  determine  whether  the  rate  is 
equal  to  120  percent  of  the  average  rate 
for  the  two  years.  The  quotient  obtained 
shall  be  computed  to  four  decimal 
places  and  not  otherwise  rounded,  and 
shall  be  expressed  as  a  percentage  by 
multiplying  the  resultant  decimal 
fraction  by  100.  The  average  of  the  rates 
for  the  corresponding  13-week  periods  in 
each  of  the  two  preceding  calendar 
years  shall  be  one-half  the  sum  of  such 
rates  computed  to  four  decimal  places 
and  not  otherwise  rounded.  To 
determine  which  are  the  corresponding 
weeks  in  the  preceding  years — 

(i)  The  weeks  shall  be  numbered 
starting  with  week  number  1  as  the  first 
week  ending  in  each  calendar  year. 

(ii)  The  13-week  period  ending  with 
any  numbered  week  in  the  current  year 
shall  correspond  to  the  period  ending 
with  that  same  numbered  week  in  each 
preceding  year. 

(iii)  When  that  period  in  the  current 
year  ends  with  week  number  53,  the 
corresponding  period  in  preceding  years 
shall  end  with  week  number  52  if  there 
is  no  week  number  53. 

(d)  Amendment  of  State  indicator 
rates.  (1)  Because  figures  used  for 
determinations  under  this  section  may 


contain  errors  and  because  it  is  not 
practical  to  apply  any  correction  in  a 
State  "on"  or  "off  or  "no  change" 
indicator  retroactively  either  to  recover 
amounts  paid  or  to  adjudicate  claims  for 
past  periods  in  which  claimants  failed  to 
make  the  required  active  search  for 
work,  any  determination  by  the  head  of 
a  State  agency  of  an  "on"  or  "off  or  "no 
change"  indicator  shall  not  be  corrected 
more  than  three  weeks  after  the  close  of 
the  week  to  which  it  applies.  If  any 
figure  used  in  the  computation  of  a  rate 
of  insured  unemployment  is  later  found 
to  be  wrong,  the  correct  figure  shall  be 
used  to  redetermine  the  rate  of  insured 
unemployment  and  of  the  120  percent 
factor  for  that  week  and  all  subsequent 
weeks,  but  no  determination  of  previous 
"on"  or  "off  or  "no  change"  indicator 
shall  be  affected  unless  the 
redetermination  is  made  within  the  time 
the  indicator  may  be  corrected  under  the 
first  sentence  of  this  paragraph  (d)(1). 
Any  change  hereunder  shall  be  subject 
to  the  concurrence  of  the  Department  as 
provided  in  paragraph  (e)  of  this  section. 

(2)  Any  determination  of  the  rate  of 
insured  unemployment  and  its  effect  on 
an  "on"  or  "off  or  "no  change" 
indicator  may  be  challenged  by  appeal 
or  by  other  proceedings,  as  shall  be 
provided  by  State  law.  but  the 
implementation  of  any  change  in  the 
indicator  from  one  week  to  another  shall 
not  be  stayed  or  postponed.  In  a  hearing 
on  any  such  challenge  the  issue  may  be 
limited  to  the  accuracy  of  the 
determination  of  the  rate  of  insured 
unemployment.  If  an  error  in  that  rate 
affecting  the  "on"  or  "off  or  "no 
change"  indicator  is  discovered  in  such 
a  hearing  or  other  proceeding,  its 
retroactive  effect  shall  be  limited  as 
provided  in  paragraph  (d)(1). 

(e)  Notice  to  Secretary.  Within  10 
calendar  days  after  the  end  of  any  week 
with  respect  to  which  the  head  of  a 
State  agency  has  determined  that  there 
is  an  "on."  or  "off."  or  "no  change" 
indicator  in  the  State,  the  head  of  the 
State  agency  shall  notify  the  Department 
of  the  determination.  The  notice  shall 
state  clearly  the  State  agency  head's 
determination  of  the  specific  week  for 
which  there  is  a  State  "on"  or  "off  or 
"no  change"  indicator.  The  notice  shall 
include  also  the  State  agency  head's 
findings  supporting  the  determination, 
with  a  certification  that  the  findings  are 
made  in  accordance  with  the 
requirements  of  this  §  615.15. 
Determinations  and  findings  made  as 
provided  in  this  section  shall  be 
accepted  by  the  Department,  but  the 
head  of  the  State  agency  shall  comply 
with  such  provisions  as  the  Department 
may  find  necessary  to  assure  the 


27M6  Federal  Register  /  Vol.  53.  No.  142  /  Monday.  July  25.  1988  /  Rules  and  Regulations 


correctnets  and  verification  of  notices 
given  under  this  paragraph.  A  notice 
shall  not  become  final  for  purposes  of 
the  Act  and  this  part  until  such  notice  is 
accepted  by  the  Department 

9  6tS.f3    Announcament  of  th«  iMginning 
snd  WNftig  of  Extanded  DsinRl  Periods. 

(a)  State  indicators.  Upon  receipt  of 
the  notice  required  by  S  S15.12(e)  which 
is  acceptable  to  the  Department,  the 
Department  shall  publish  in  the  Federal 
Register  a  notice  of  the  State  agency 
head's  determination  that  there  is  an 
"on"  or  an  "off"  indicator  in  the  State, 
as  the  case  may  be,  the  name  of  the 
State  and  the  beginning  or  ending  of  the 
Extended  Benefit  Period,  whichever  is 
appropriate.  The  Department  shall  also 
notify  appropriate  news  media,  the 
heads  of  all  other  State  agencies,  and 
the  Regional  Administrators  of  the 
Employment  and  Training 
Administration  of  the  State  agency 
head's  determination  of  such  State  "on" 
or  "off"  indicator  and  of  its  effect. 

n>)  Publicity  by  State.  Whenever  a 
State  agency  head  determines  that  there 
is  an  "on"  indicator  in  the  State  by 
reason  of  wdiich  an  Extended  Benefit 
Period  will  begin  in  the  State,  or  an  "off" 
indicator  by  reason  of  which  an 
Extended  Benefit  Period  in  the  State  will 
end.  the  head  of  the  State  agency  shall 
prompdy  announce  tlie  determination 
throu^  appropriate  news  media  in  the 
State  and  notify  the  Department  in 
accordance  with  9  615.12|e).  Such 
announcement  shall  include  die 
beginning  or  ending  date  of  the 
Extended  Benefit  Period,  whichever  is 
appropriate.  In  the  case  of  an  Extended 
Benefit  Period  that  is  about  to  begin,  the 
announcement  shall  describe  clearly  the 
unemployed  individiials  who  may  be 
eligible  for  Extended  Benefits  during  the 
period,  and  in  the  case  of  an  Extended 
Benefit  Period  that  is  about  to  enci  the 
announoenient  shall  also  describe 
clearly  die  individuals  whose 
entitlement  to  Extended  Benefits  will  be 
terminated. 

(c)  Notices  to  individuals.  11) 
Whenever  there  has  been  a 
determination  that  an  Extended  Benefit 
Period  will  begin  in  a  State,  the  State 
agency  shall  provide  prompt  written 
notice  of  potential  entitlement  to 
Extended  Benefits  to  each  individual 
who  has  established  a  benefit  year  in 
the  State  that  will  not  eoA  prior  to  the 
beginning  of  the  Extended  Benefit 
Period,  and  who  exhausted  all  rights 
under  the  State  law  to  reguiar 
compensation  before  the  beginning  of 
the  Extended  Benefit  Period. 

(Z)  The  State  agency  shall  provide 
such  notice  promptly  to  each  individual 
who  begins  to  claim  sharable  regular 


benefits  or  who  exhausts  all  rights  under 
the  State  law  to  regular  compensation 
during  an  Extended  Benefit  Period, 
including  exhavstian  by  reason  of  the 
expiration  of  the  individtMl's  benefit 
year. 

(3)  The  notices  required  by 
paragraphs  (c)  (1)  and  (2)  of  this  section 
shall  describe  diose  actions  required  of 
claimants  for  sharable  regnlar 
compensation  and  Extended  Benefits 
and  those  dtsquaHfications  whidi  apply 
to  such  benefits  which  are  different  from 
those  applicable  to  other  claimants  for 
regular  compensation  which  is  not 
sharable. 

(4)  Whenever  there  has  been  a 
determination  that  an  Extended  Benefit 
Period  will  end  in  a  State,  the  State 
agency  shall  provide  prompt  written 
notice  to  each  individual  who  is 
currently  filing  cleiims  for  Extended 
Benefits  of  the  forthcoming  end  of  the 
Extended  Benefit  Period  and  its  effect 
on  the  individual's  right  to  Extended 
Benefits. 

§615^14    Payments  to  States. 

(a)  Sharable  compensation.  (1)  The 
Department  shall  promptly  upon  receipt 
of  a  State's  report  of  its  expenditures  for 
a  calendar  month  reimburse  the  State  in 
the  amount  of  the  sharable 
compensation  the  State  is  entitled  to 
receive  under  the  Act  and  this  Part. 

[2]  The  Department  may  instead 
advance  to  a  State  for  any  period  not 
greater  than  one  day  the  amount  the 
Department  estimates  the  State  will  be 
entitled  to  be  paid  under  the  Act  and 
this  Part  for  that  period. 

(3)  Any  payment  to  a  State  under  this 
section  shall  be  based  upon  the 
Department's  determination  of  the 
amount  the  State  is  entitled  to  be  paid 
under  the  Act  and  this  Part  and  such 
amount  shall  be  reduced  or  increased, 
as  the  case  may  be.  by  any  amount  by 
which  the  Department  finds  that  a 
previous  payment  was  greater  or  less 
than  the  amount  that  should  have  been 
paid  to  the  State. 

(4)  Any  payment  to  a  State  pursuant 
to  this  paragraph  (a)  shall  be  made  by  a 
transfer  from  the  extended 
unemployment  compensation  account  in 
the  Unemployment  Trust  Fund  to  the 
account  of  the  State  in  such  Fund,  in 
accordance  with  section  204(e)  of  the 
Act. 

(b)  Payments  not  to  be  made  to  States. 
Because  a  State  law  must  contain 
provisions  fully  consistent  with  sections 
202  and  203  of  the  Act  the  Department 
shall  make  no  payment  under  paragraph 
(a)  of  this  section,  whether  or  not  the 
State  is  certified  under  section  3304(c)  of 
the  Internal  Revenue  Code  of  1988 — 


(1)  In  respect  of  any  regular  or 
extended  compensation  paid  to  any 
individual  for  any  week  if  the  State  does 
not  apply — 

(i)  The  provisions  of  the  State  law 
required  by  section  202(a)(3)  and  this 
Part,  relating  to  failure  to  accept  work 
offered  or  to  apply  for  work  or  to 
actively  engage  in  seeking  work,  as  to 
weeks  beginning  after  October  31, 1981. 
except  for  any  State  which  the  State 
legislature  did  not  meet  in  1981  as  to 
weeks  beginning  after  October  1, 1982  or 
the  provisions  of  Stale  law  required  by 
section  202(aK4I  and  this  Part,  relating 
to  terminating  a  disqualification,  as  to 
weeks  beginning  after  March  31, 1981; 

(ii)  The  provisions  of  the  State  law 
required  by  section  202(a)(5]  and  this 
Part,  relating  to  qualifying  employment, 
as  to  weeks  beginning  after  September 
25, 1982;  or 

(2)  In  respect  of  any  regular  or 
extended  compensation  paid  to  any 
individual  for  any  week  which  was  not 
payable  by  reason  of  the  provision  of 
the  State  law  required  by  section  202(c) 
and  this  Part,  as  to  weeks  which  begin 
after  May  31, 1981.  or  May  31. 1982.  as 
determined  by  the  Department  with 
regard  to  each  State. 

(c)  Payments  not  to  be  reimbursed. 
The  Departntent  shall  make  no  payment 
under  paragraph  (a)  of  this  section, 
whether  or  not  the  State  i|B  certified 
under  section  3304(c)  oi  die  Internal 
Revenue  Code  of  1966,  in  respect  of  any 
regular  or  extended  compensabon  paid 
under  a  State  lav» — 

(1)  As  provided  in  se^on  204(a)(1)  of 
the  Act  {uod  this  Part,  irttae  pajnnent 
made  was  not  sharable  extended 
compensation  or  sharable  regular 
compensation; 

(2)  As  provided  in  section  204(a)(2MA) 
of  the  Act,  if  the  State  is  entided  to 
reimbursement  for  the  payment  under 
the  provisions  of  any  Federal  law  other 
than  the  Act 

(3)  As  provided  in  section  204{a)(2)(B} 
of  the  Act  if  for  the  first  we^  in  an 
individual's  eligibility  period  with 
respect  to  which  Extended  Benefits  or 
sharable  regular  benefits  are  paid  to  the 
individual  that  first  week  begins  after 
December  5. 1980.  and  the  State  law 
provides  for  the  payment  (at  any  time  or 
under  any  circumstances)  of  regular 
compensation  to  any  individual  for  the 
first  week  of  unemployment  in  any  such 
individual's  benefit  year  except  that — 

(i)  In  the  case  of  a  State  with  respect 
to  which  the  Department  finds  that 
legislation  is  required  in  order  to  end  the 
payment  (at  any  time  or  under  any 
circumstances)  of  regular  compensation 
for  any  such  first  week  of 
unemployment,  this  paragraph  (c)(3) 
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shall  not  apply  to  the  first  week  in  an 
individual's  eligibility  period  which 
began  before  the  end  of  the  first 
regularly  scheduled  session  of  the  State 
legislature  that  ends  after  January  4, 
1981,  as  determined  by  the  Department; 
and 

(ii)  In  the  case  of  a  State  law  which  is 
changed  so  that  regular  compensation  is 
not  paid  at  any  time  or  under  any 
circumstances  with  respect  to  the  first 
week  of  unemployment  in  any 
individual's  benefit  year,  this  paragraph 
(c)(3]  shall  not  apply  to  any  week  which 
begins  after  the  effective  date  of  such 
change  in  the  State  law;  and 

(iii)  In  the  case  of  a  State  iaw  which  is 
changed  so  that  regular  compensation  is 
paid  at  any  time  or  under  any 
circumstances  with  respect  to  the  first 
week  of  unemployment  in  any 
individual's  benefit  year,  this  paragraph 
(c)(3]  shall  apply  to  all  weeks  which 
begin  after  the  effective  date  of  such 
change  in  the  State  law; 

(4)  As  provided  in  section  204(a)(2)(C) 
of  the  Act  and  this  Part,  for  any  week 
with  respect  to  which  Extended  Benefits 
are  not  payable  because  of  the  payment 
of  trade  readjustment  allowances,  as 
provided  in  section  233(d}  of  the  Trade 
Act  of  1974,  and  5  615.7(d).  This 
paragraph  (cK4)  applies  to  any  week 
which  begins  after  October  31. 1982.  or 
1983,  as  determined  by  the  Department 
in  regard  to  each  State; 

(5)  As  provided  in  section  204(a)(2)(D) 
of  the  Act  and  this  Part,  if  the  State  does 
not  provide  for  a  benefit  structure  under 
which  benefits  are  rounded  down  to  the 
next  lower  dollar  amount,  for  the  50 
percent  Federal  share  of  the  amount  by 
which  sharable  regular  or  Extended 
Benefits  paid  to  any  individual  exceeds 
the  nearest  lower  full  dollar  amount. 
This  paragraph  (c)(5)  shall  apply  to  any 
sharable  regular  compensation  or 
Extended  Benefits  paid  to  individuals 
whose  eligibility  periods  begin  on  or 
after  October  1. 1983,  unless  a  later  date. 
as  determined  by  the  Department, 
applies  in  a  particular  State  under  the 
grace  period  of  section  191(b)(2)  of  Pub. 
L.  97-248; 

(6)  As  provided  in  section  204(a)(3)  of 
the  Act.  to  the  extent  that  such 
compensation  is  based  upon 
employment  and  wages  in  service 
performed  for  governmental  entities  or 
instrumentalities  to  which  section 
3306(c)(7)  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  3306(c)(7))  applies,  in 
the  proportion  that  wages  for  such 
service  in  the  base  period  bear  to  the 
total  base  period  wages; 

(7)  If  the  payment  made  was  not 
sharable  extended  compensation  or 
sharable  regular  compensation  because 


the  payment  was  not  consistent  with  the 
requirements  of — 

(i)  Section  202(a)(3)  of  the  Act.  and 
§  615.8  (e),  (f).  or  (g); 

(ii)  Section  202(a)(4)  of  the  Act,  and 
§  615.8(c):  or 

(iii)  Section  202(a)(5)  of  the  Act  and 
§  615.4(b); 

(8)  If  the  payment  made  was  not 
sharable  extended  compensation  or 
sharable  regular  compensation  because 
there  was  not  in  effect  in  the  State  an 
Extended  Benefit  Period  in  accord  with 
the  Act  and  this  Part;  or 

(9)  For  any  week  with  respect  to 
which  the  claimant  was  either  ineligible 
for  or  not  entitled  to  the  payment. 

(d)  Effectuating  authorization  for 
reimbursement.  (1)  If  the  Department 
believes  that  reimbursement  should  not 
be  authorized  with  respect  to  any 
payments  made  by  a  State  that  are 
claimed  to  be  sharable  compensation 
paid  by  the  State,  because  the  State  law 
does  not  contain  provisions  required  by 
the  Act  and  this  Part,  or  because  such 
law  is  not  interpreted  or  applied  in  rules, 
regulations,  determinations  or  decisions 
in  a  manner  that  is  consistent  with  those 
requirements,  the  Department  may  at 
any  time  notify  the  State  agency  in 
writing  of  the  Department's  view.  The 
State  agency  shall  be  given  an 
opportunity  to  present  its  views  and 
arguments  if  desired. 

(2)  The  Department  shall  thereupon 
decide  whether  the  State  law  fails  to 
include  the  required  provisions  or  is  not 
interpreted  and  applied  so  as  to  satisfy 
the  requirements  of  the  Act  and  this 
Part.  If  the  Department  finds  that  such 
requirements  are  not  met,  the 
Departme^nt  shall  notify  the  State  agency 
of  its  decision  and  the  effect  thereof  on 
the  State's  entitlement  to  reimbursement 
under  this  section  and  the  provisions  of 
section  204  of  the  Act. 

(3)  Thereafter,  the  Department  shall 
not  authorize  any  payment  under 
paragraph  (a)  of  this  section  in  respect 
of  any  sharable  regular  or  extended 
compensation  if  the  State  law  does  not 
contain  all  of  the  provisions  required  by 
sections  202  and  203  of  the  Act  and  this 
Part,  or  if  the  State  law,  rules, 
regulations,  determinations  or  decisions 
are  not  consistent  with  such 
requirements,  or  which  would  not  have 
been  payable  if  the  Stats  law  contained 
the  provisions  required  by  the  Act  and 
this  Part  or  if  the  State  law,  rules, 
regulations,  determinations  or  decisions 
had  been  consistent  with  such 
requirements.  Loss  of  reimbursement  for 
such  compensation  shall  begin  with  the 
date  the  State  law  was  required  to 
contain  such  provisions,  and  shall 
continue  until  such  time  as  the 
Department  finds  that  such  law,  rules 


and  regulations  have  been  revised  or  the 
interpretations  followed  pursuant  to 
such  determinations  and  decisions  have 
been  overruled  and  payments  are  made 
or  denied  so  as  to  accord  with  the 
Federal  law  requirements  of  the  Act  and 
this  Part,  but  no  reimbursement  shall  be 
authorized  with  respect  to  any  payment 
that  did  not  fully  accord  with  the  Act 
and  this  Part 

(4)  A  State  agency  may  request 
reconsideration  of  a  decision  issued 
pursuant  to  paragraph  (d)(2)  above, 
within  10  calendar  days  of  the  date  of 
such  decision,  and  shall  be  given  an 
opportunity  to  present  views  and 
arguments  if  desired. 

(5)  Concurrence  of  the  Department  in 
any  State  law  provision,  rule,  regulation, 
determination  or  decision  shall  not  be 
presumed  from  the  absence  of  notice 
issued  pursuant  to  this  section  or  from  a 
certification  of  the  State  issued  pursuant 
to  section  3304(c)  of  the  Internal 
Revenue  Code  of  1986. 

(6)  Upon  finding  that  a  State  has  made 
payments  for  which  it  claims 
reimbursement  that  are  not  consistent 
with  the  Act  or  this  Part,  such  claim 
shall  be  denied;  and  if  the  State  has 
already  been  paid  such  claim  in 
advance  or  by  reimbursement,  it  shall 
be  required  to  repay  the  full  amount  to 
the  Department.  Such  repayment  may  be 
made  by  transfer  of  funds  from  the 
State's  account  in  the  Unemployment 
Trust  Fund  to  the  Extended 
Unemployment  Compensation  Account 
in  the  Fund,  or  by  offset  against  any 
current  advances  or  reimbursements  to 
which  the  State  is  otherwise  entitled,  or 
the  amount  repayable  may  be  recovered 
for  the  Extended  Unemployment 
Compensation  Account  by  other  means 
and  from  any  other  sources  that  may  be 
available  to  the  United  States  or  the 
Department. 

(e)  Compensation  under  Federal 
unemployment  compensation  programs. 
The  Department  shall  promptly 
reimburse  each  State  which  has  paid 
sharable  compensation  based  on  service 
covered  by  the  UCFE  and  UCX 
Programs  (Parts  809  and  614  of  this 
chapter,  respectively)  pursuant  to  5 
U.S.C.  Chapter  85.  an  amount  which 
represents  the  full  amount  of  such 
sharable  compensation  paid  under  the 
State  law,  or  may  make  advances  to  the 
State.  Such  amounts  shall  be  paid  from 
the  Federal  Employees  Compensation 
Account  established  for  those  programs, 
rather  than  from  the  Extended 
Unemployment  Compensation  Account. 

(f)  Combined-wage  claims.  If  an 
individual  was  paid  benefits  under  the 
Interstate  Arrangement  for  Combining 
Employment  and  Wages  (Part  616  of  this 
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chapter)  any  payment  required  by 
paragraph  (a)  of  this  section  shall  be 
made  to  the  States  which  contributed 
the  wage  credits. 

(g)  Interstate  claims.  Where  sharable 
compensation  is  paid  to  an  individual 
under  the  provisions  of  the  Interstate 
Benefit  Payment  Plan,  any  payment 
required  by  paragraph  (a)  of  this  section 
shall  be  made  only  to  the  liable  State. 

§  615.15    Records  and  reports. 

(a)  General.  State  agencies  shall 
furnish  to  the  Secretary  such 
information  and  reports  and  make  such 
studies  as  the  Secretary  decides  are 
necessary  or  appropriate  for  carrying 
out  the  purposes  of  the  Act  and  this 
Part. 

(b)  Recordkeeping.  Each  State  agency 
will  make  and  maintain  records 
pertaining  to  the  administration  of  the 
Extended  Benefit  Program  as  the 
Department  requires,  and  will  make  all 
such  records  available  for  inspection, 
examination  and  audit  by  such  Federal 
officials  or  employees  as  the  Secretary 
or  the  Department  may  designate  or  as 
may  be  required  by  law. 

(c)  Weekiy  report  of  Extended  Benefit 
data.  Each  State  shall  file  with  the 
Department  within  10  calendar  days 
after  the  end  of  each  calendar  week  a 
weekly  report  entitled  ETA  539, 


Extended  Benefit  Data.  The  report  shall 
include: 

(1)  The  data  reported  on  the  form  ETA 
539  for  the  week  ending  (date).  Week- 
ending dates  shall  always  be  the 
Saturday  ending  date  of  the  calendar 
week  beginning  at  12:01  a.m.  Sunday 
and  ending  12:00  p.m.  Saturday. 

(2)(i)  The  number  of  continued  weeks 
claimed  for  regular  compensation  in 
claims  filed  during  the  week  ending 
(date).  The  report  shall  include 
intrastate  continued  weeks  claimed  and 
interstate  continued  weeks  claimed 
(taken  as  agent  State)  but  shall  exclude 
interstate  continued  weeks  claimed 
(received  as  liable  State)  and  continued 
weeks  claimed  for  regular  compensation 
filed  solely  under  5  U.S.C.  Chapter  85; 
and 

(ii)  The  report  of  the  number  of 
continued  weeks  claimed  filed  in  the 
State  for  regular  compensation  shall  not 
be  adjusted  for  seasonality. 

(3)  The  average  weekly  number  of 
weeks  claimed  in  claims  filed  in  the 
most  recent  calendar  week  and  the 
immediately  preceding  12  calendar 
weeks. 

(4)  The  rate  of  insured  unemployment 
for  the  current  13-week  period. 

(5)  The  average  of  the  rates  of  insured 
unemployment  in  corresponding  13- 
week  periods  in  the  preceding  two 
years. 


(6)  The  current  rate  of  insured 
unemployment  as  a  percentage  of  the 
average  of  the  rates  in  the 
corresponding  13-week  periods  in  the 
preceding  two  years. 

(7)  The  12  month  average  monthly 
employment  covered  by  the  State  law 
for  the  first  4  of  the  last  6  complete 
calendar  quarters  ending  prior  to  the 
end  of  the  last  week  of  the  current  13- 
week  period  to  which  the  insured 
unemployment  data  relate.  Such  covered 
employment  shall  exclude  Federal 
civilian  and  military  employment 
covered  by  5  U.S.C.  Chapter  85. 

(8)  The  date  that  a  State  Extended 
Benefit  Period  begins  or  ends,  or  a 
report  that  there  is  no  change  in  the 
existing  Extended  Benefit  Period  status. 

(d)  Methodology.  The  State  agency 
head  shall  submit  to  the  Department,  for 
approval,  the  method  used  to  identify 
and  select  the  weeks  claimed  which  are 
used  in  the  determination  of  an  "on"  or 
"off  or  "no  change"  indicator.  Any 
change  proposed  in  the  method  of 
identification  and  selection  of  such 
weeks  claimed  constitutes  a  new  plan 
which  must  be  submitted  to  and 
approved  by  the  Department  prior  to 
implementing  the  new  plan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1205-0028). 
[FR  Doc.  88-16518  Filed  7-22-88:  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  60 

Healtii  Education  Assistance  Loan 
Program 

agency:  Public  Health  Service.  HHS. 
action;  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  existing  regulations  governing 
the  Health  Education  Assistant  Loan 
(HEAL)  program  to  clarify  the  litigation 
requirement  for  all  lenders  and  holders 
and  to  clarify  the  applicability  of 
various  sections  of  the  HEAL 
regulations  to  the  Student  Loan 
Marketing  Association  (Sallie  Mae). 
Since  it  was  the  Department's  intent 
that  all  lenders  and  holders  be  subject 
to  this  requirement,  this  proposed  rule 
would  amend  the  language  of  the 
litigation  provision  to  assure  that  all 
lenders  and  holders  must  litigate  as  part 
of  their  due  diligence  procedures. 
DATE:  Comments  on  this  proposed  rule 
are  invited.  To  be  considered,  comments 
must  be  received  by  August  24, 1988. 
ADDRESSES:  Respondents  should 
address  written  comments  to  J.  Jarrett 
Clinton.  M.D.,  Director,  Bureau  of  Health 
Professions  (BHPr),  Room  8-05, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Office  of  Program  Support,  BHPr,  Room 
7-74,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland,  weekdays 
(Federal  holidays  excepted]  between  the 
hours  of  8:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Peggy  Washburn,  Chief,  Program 
Development  Branch,  Division  of 
Student  Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  8-48.  5600  Fishers  Lane. 
Rockville,  Maryland  20857;  telephone 
number:  301  443-4540. 
SUPPLEMENTARY  INFORMATION:  On 
January  8, 1987,  the  Department 
published  final  regulations  (52  FR  730)  to 
improve  the  procedures  at  schools  and 
lending  institutions  for  making, 
servicing,  and  collecting  HEAL  loans 
and  to  clarify  the  rights  and 
responsibilities  of  lenders,  holders, 
schools,  borrowers,  and  the  Federal 
Government.  Since  publication  of  these 
regulations,  there  has  been  confusion 
regarding  the  applicability  of  the 
litigation  requirement  contained  in 
§  60.35(c)(3)  to  HEAL  lenders  and 
holders.  Some  lenders  and  holders  have 


attempted  to  interpret  this  requirement 
as  not  applying  to  them  because  of  the 
wording  of  the  provision.  Since  it  was 
the  Department's  intent  that  all  lenders 
and  holders  be  subject  to  this 
requirement,  this  proposed  rule  would 
amend  the  language  of  the  litigation 
provision  to  assure  that  all  lenders  and 
holders  must  litigate  as  part  of  their  due 
diligence  procedures.  The  litigation 
provision  would  also  be  amended  to 
include  criteria  for  lenders  and  holders 
to  follow  in  determining  when  litigation 
is  required. 

There  has  also  been  confusion 
regarding  the  applicability  to  Sallie  Mae 
of  certain  regulatory  provisions.  This 
confusion  has  arisen  as  a  result  of  Sallie 
Mae's  imique  position  in  the  HEAL 
program.  Under  die  HEAL  statute.  Sallie 
Mae  is  not  included  in  the  definition  of 
an  eligible  HEAL  lender,  but  is 
authorized  to  purchase,  service,  and  sell 
loans  insured  by  the  Secretary  under  the 
HEAL  program.  This  makes  Sallie  Mae 
the  only  organization  included  under 
sections  727-739  of  the  Public  Health 
Service  (PHS)  Act  which  is  not 
authorized  to  originate  HEAL  loans  but 
is  authorized  to  buy  and  hold  them.  We 
note  that  a  HEAL  loan,  by  statute,  can 
only  be  sold  to  an  eligible  HEAL  lender 
or  to  Sallie  Mae. 

Sallie  Mae's  exclusion  from  the 
definition  of  eligible  lenders  in  the 
HEAL  statute  has  caused 
misunderstandings  regarding  whether 
certain  regulatory  provisions  addressed 
to  lenders  apply  to  Sallie  Mae  as  well. 
Therefore,  these  proposed  regulatory 
amendments  are  designed  to  clarify  the 
applicability  to  Sallie  Mae  of  the 
sections  of  the  HEAL  regulations 
discussed  below.  The  Department  notes 
that  Sallie  Mae  has  been  cooperating  in 
efforts  to  resolve  the  applicability  of  the 
existing  litigation  provision. 


The  application  to  be  a 


Section  60.31 
HEAL  lender 

The  Department  is  proposing  to 
amend  paragraph  (a)  of  this  section  to 
state  that,  to  be  a  lender  or  a  holder  of 
HEAL  loans,  an  organization  must 
submit  an  application  to  the  Secretary 
annually.  This  change  would  extend  the 
existing  requirement  for  an  annual 
application  to  include  holders,  such  as 
Sallie  Mae,  as  well  as  lenders 

Section  60.32    The  HEAL  lender 
insurance  contract 

The  Department  is  proposing  to 
amend  paragraph  (a)  of  this  section  to 
clarify  that  a  holder  of  HEAL  loans  must 
be  approved  by  and  sign  a  contract  with 
the  Secretary.  This  requirement  already 
exists  for  lenders,  and  is  being  extended 
to  include  holders. 


The  Department  is  also  proposing  to 
add  a  new  paragraph  (d)  to  this  section 
to  state  that  any  holder  that  is  not  also  a 
lender  must  enter  into  a  contract  with 
the  Secretary  annually  to  hold  HEAL 
loans.  Annual  contracts  are  already 
required  for  HEAL  lenders. 

Section  60.35    HEAL  loan  collection 

The  Department  is  proposing  to 
amend  paragraph  (c)(3)  of  this  section  to 
clarify  that  all  lenders  and  holders  are 
required  to  use  litigation  in  the 
collection  of  HEAL  loans,  and  to  clarify 
when  litigation  must  be  used.  The 
existing  regulatory  language,  which 
requires  litigation  in  accordance  with 
the  procedures  a  lender  uses  in  the 
collection  of  its  other  loans  of 
comparable  dollar  value,  has  caused 
confusion  because  lenders  consider 
HEAL  loans  unique  and  have  asserted 
that  it  is  difficult  to  identify  other  loans 
that  are  of  "comparable  dollar  value." 
This  provision  has  also  had  the 
unintended  effect  of  excluding  one 
HEAL  loan  holder  fi-om  the  litigation 
requirement  since  that  holder  has 
informed  the  Department  that  it  never 
utilizes  litigation  in  the  collection  of  any 
of  its  other  loans. 

The  Department  did  not  intend  to 
exclude  any  lender  or  holder  from  this 
important  step  of  the  due  diligence 
process,  and  is  proposing  to  revise  this 
section  to  clarify  that  a  lender's  or 
holder's  collection  practices  for  HEAL 
loans  must  include  the  use  of  litigation, 
after  collection  attempts  have  failed, 
except  in  the  following  situations: 

(1)  The  lender  or  holder,  despite  the 
use  of  skip-tracing  procedures,  is  unable 
to  locate  a  defaulted  borrower  and  is 
therefore  unable  to  effect  service  upon 
the  borrower 

(2)  The  total  HEAL  debt,  including 
interest  and  late  char:ges,  is  less  than 
$1,500.  unless  the  lender  or  holder  has  a 
policy  or  practice  of  htigating  loan 
amounts  of  less  than  $1,500.  in  which 
case  the  Secretary  may  require  the 
lender  or  holder  to  follow  the  same 
pohcy  or  practice  regarding  HEAL  loans; 
or 

(3)  The  lender  or  holder  reasonably 
determines,  and  the  Secretary  concurs, 
that  the  probable  expense  to  it  of  suing 
a  defaulted  borrower  will  be  equal  to  or 
greater  than  the  probable  recovery  of 
the  debt  during  the  period  of  a  judgment. 
In  this  case,  the  lender  or  holder  would 
be  required  to  note  the  basis  for  its 
determination  of  the  probable  expense 
and  recovery  in  the  documentation 
submitted  with  the  claim,  and  compare 
it  to  the  normal  commerical  standards 
regarding  expenses  of  litigation  and 
probable  recovery. 
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The  Department  is  proposing  to 
exclude  loans  with  a  value  of  less  than 
$1,500  from  the  litigation  requirement 
since  it  believes  that  the  costs  of 
litigating  in  these  cases  would  be  overly 
burdensome  to  the  lender  or  holder 
compared  with  the  expected  return.  The 
proposal  to  require  a  lender.or  holder  to 
compare  the  probable  expense  of 
litigation  with  the  probable  recovery 
during  the  period  of  a  judgment  is 
designed  to  assure  that  a  borrower's 
future  earning  potential  is  evaluated  in 
determining  whether  to  litigate.  This 
provision  should  allow  exceptions  to  the 
litigation  requirement  when  it  is  unlikely 
that  the  borrower's  financial  situation 
will  improve  in  the  future,  while 
requiring  litigation  in  those  cases  where 
a  borrower's  ability  to  repay  can  be 
expected  to  improve  over  time. 

These  proposed  exceptions  do  not 
mean  that  the  Department  itself  will  not 
pursue  these  debts  after  paying  the 
claims.  Indeed,  the  Department's  policy 
is  to  pursue  recovery  on  all  debts  which 
it  receives  through  assignment. 
Accordingly,  it  is  important  to 
emphasize  that  payment  by  the 
Department  of  a  claim  to  the  lender  or 
holder  does  not  alter  the  student's 
obligation  to  repay  the  full  amount  owed 
under  the  HEAL  program. 

The  Department  is  also  proposing  to 
clarify  in  this  section  that  a  lender  or 
holder  may  satisfy  its  obligation  to 
litigate  by  obtaining  a  judgment  against 
a  defaulted  borrower  and  recording  that 
judgment.  Upon  obtaining  and  recording 
such  a  judgment,  the  lender  or  holder 
must  either  pursue  collection  of  the 
judgment  or  assign  the  judgment  to  the 
Secretary.  This  provision  recognizes 
that,  since  the  lender  or  holder  will  bear 
the  costs  of  litigation  if  it  is  not  able  to 
collect  from  the  borrower,  the  lender  or 
holder  may  want  to  minimize  these 
costs  by  assigning  the  judgment  to  the 
Department  immediately.  The 
Department  believes  that,  even  without 
further  effort  on  the  part  of  lenders  or 
holders,  the  obtaining  of  a  judgment 
prior  to  the  filing  of  a  default  claim  will 
serve  to  reduce  defaults  and  will  thus 
benefit  the  HEAL  program.  However, 
the  Department  also  does  not  want  to 
prohibit  lenders  or  holders  from 
pursuing  collection  of  a  judgment  where 
they  believe  that  payment  will  be 
forthcoming  as  a  result  of  the  legal 
proceedings.  Therefore,  this  provision  is 
designed  to  give  a  lender  or  holder 
flexibility  in  determining  whether  to 
continue  its  collection  efforts  after 
obtaining  a  judgment  or  to  immediately 
assign  the  judgment  to  the  Department. 

It  has  been  the  Department's  intent,  in 
developing  the  litigation  provision,  that 


the  use  of  litigation  by  all  lenders  and 
holders  would  be  an  effective  deterrent 
to  default  and  would  reduce 
unnecessary  expenditures  from  the 
Student  Loan  Insurance  Fund  (SLIP). 
Should  the  Department  find,  after 
additional  experience  with  this 
provision,  that  the  litigation  requirement 
needs  further  restructuring  to  be  most 
effective  in  preventing  default  or 
reducing  SUF  expenditures,  this 
provision  may  be  reexamined. 


Section  60.40 
claims 


Procedures  for  filing 


The  Department  is  proposing  to  add  a 
new  paragraph  (c)(l)(ii)  to  this  section  to 
clarify  the  time  frames  for  filing  a  claim 
when  the  lender  or  holder  has  sued  a 
defaulted  borrower.  This  paragraph 
would  explain  that  the  lender  or  holder 
must  file  its  claim  with  the  Department 
within  30  days  of  obtaining  the  judgment 
if  it  does  not  pursue  collection  of  the 
judgment.  If  the  lender  or  holder  does 
pursue  collection  of  the  judgment,  and 
the  debtor  fails  to  make  payment 
pursuant  to  the  judgment,  the  lender  or 
holder  must  file  its  claim  within  120 
days  after  the  debtor's  failure  to  make 
payment.  These  time  frames  are 
consistent  with  those  applicable  to  the 
filing  of  default  claims  for  which 
litigation  is  not  required. 

The  Department  is  also  proposing  to 
clarify  in  this  section  that  when  a  lender 
or  holder  files  a  default  claim  for  which 
litigation  was  required,  the  lender  or 
holder  must  assign  the  judgment  to  the 
Secretary  as  part  of  the  default  claim. 
Although  this  is  already  required  for  the 
Department  to  be  able  to  pursue 
collection  of  a  judgment  after  a  default 
claim  is  paid,  it  is  not  specifically  stated 
in  the  existing  regulations. 

Section  60.41    Determination  of  amount 
of  loss  on  claims 

The  Department  is  proposing  to  add  a 
new  paragraph  (d)  to  this  section  to 
clarify  how  claims  will  he  paid  when 
litigation  has  been  required. 
Subparagraph  (1)  addresses  the  amount 
of  the  payment  on  a  claim  when  the 
lender  or  holder  has  agreed  to  accept 
less  than  the  unpaid  balance  of  principal 
and  interest  on  a  HEAL  loan  through 
entering  into  a  stipulated  or  consent 
judgment.  In  any  such  case,  the  amount 
payable  on  the  default  claim  will  be 
limited  to  the  judgment  amount.  This 
will  ensure  that  the  Department  will  not 
be  obligated  to  pay  more  on  a  default 
claim  than  it  legally  will  be  able  to 
collect  from  the  borrower,  in  cases 
where  the  lender  or  holder  voluntarily 
agreed  to  the  lesser  amount. 

Subparagraph  (2)  deals  with  situations 
where  the  lender  or  holder  does  not 


prevail  in  court  or  is  awarded  a 
judgment  in  an  amount  which  is  less 
than  the  unpaid  balance  of  principal  and 
interest  on  a  HEAL  Joan,  due  to 
circumstances  not  within  the  control  of 
the  lender  or  holder  (or  a  prior  holder  of 
the  loan)  and  not  due  to  negligence  on 
the  part  of  the  lender  or  holder  (or  a 
prior  holder  of  the  loan).  In  these  cases, 
the  Department  will  pay  the  lender  or 
holder  the  unpaid  balance  of  principal 
and  interest  on  the  HEAL  loan,  provided 
that  the  claim  would  otherwise  qualify 
for  payment  and  that  the  lender  or 
holder  has  filed  by  the  due  date  a  notice 
of  appeal.  In  this  instance,  the  lender  or 
holder  must  file  the  claim  with  the 
Secretary  within  10  days  of  receiving  the 
adverse  decision.  This  provision  is 
designed  to  protect  the  lender  or  holder 
from  having  to  absorb  the  loss  of 
principal  and  interest  that  would 
otherwise  be  paid  to  it  had  the  court 
ruled  in  the  lender's  or  holder's  favor, 
and  that  was  not  lost  due  to  any  fault  on 
the  part  of  the  lender  or  holder. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  believes  that  the 
resources  required  to  implement  the 
proposed  requirements  in  these 
regulations  are  minimal  in  comparison 
to  the  overall  resources  of  lenders  and 
holders.  Therefore,  in  accordance  with 
the  requirements  of  the  Regulatory 
Flexibility  Act  of  1980,  the  Secretary 
certifies  that  these  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  HEAL  lenders  or 
holders. 

The  Department  has  also  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291;  therefore,  a 
regulatory-  impact  analysis  is  not 
required.  In  addition,  the  rule  will  not 
exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  do  not 
affect  the  recordkeeping,  reporting,  or 
disclosure/notification  requirements  for 
the  HEAL  program. 

List  of  Subjects  in  42  CFR  Part  60 

Educational  study  programs.  Medical 
and  dental  schools.  Health  professions. 
Reporting  requirements.  Loan  programs- 
education.  Student  aid,  Loan  programs- 
health. 

Accordingly,  the  Department  of 
Health  and  Human  Services  proposes  to 
amend  42  CFR  Part  60  as  follows: 


BEST  COPY  AVAILABLE 


27952 


Federar  Regteter  /  Vol.  53,  No.  142  /  Monday.  July  25.  1988  /  Proposed  Rules 


Dated:  March  25. 1968. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 

Approved:  May  20, 1988. 
Otis  R.  Bowen, 
Secretary. 

[Catalog  of  Federal  Domestic  Assistance.  No. 
13.108,  Health  Education  Assistance  Loan 
Program) 

PART  60— HEALTH  EDUCATION 
ASSISTANCE  LOAN  PROGRAM 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  Section  215  of  the  Public  Health 
Service  Act.  58  Stat.  600,  as  amended.  63  Stat. 
35  (42  U.S.C.  216):  sections  727-739  of  the 
Public  Health  Service  Act,  90  Stat.  2243,  as 
amended.  93  Stat.  582.  99  Stat.  529-532  (42 
U.S.C.  294-194/). 

2.  Section  80.31  is  amended  by 
revising  the  heading  of  the  section  and 
paragraph  (a)  to  read  as  follows: 

§60.31    TlM  application  to  b*  a  HCAL 
lender  or  hoktor. 

(a)  In  order  to  be  a  HEAL  lender  or 
holder,  an  eligible  organization  must 
submit  an  application  to  the  Secretary 
annually. 

*        •        *        •        ♦ 

3.  Section  60.32  is  amended  by 
revising  the  heading  of  the  section  and 
paragraph  (a]  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§60.32    TIM  HEAL  lender  or  holder 
Insurance  contract 

(a)  (1)  If  the  Secretary  approves  an 
application  to  be  a  HEAL  lender  or 
holder,  the  Secretary  and  the  lender  or 
holder  must  sign  an  insurance  contract. 
Under  this  contract,  the  lender  or  holder 
agrees  to  comply  with  all  the  laws, 
regulations,  and  other  requirements 
applicable  to  its  participation  in  the 
HEAL  program  and  the  Secretary  agrees 
to  insure  each  eligible  HEAL  loan  held 
by  the  lender  or  holder  against  the 
borrower's  default,  death,  total  and 
permanent  disability,  or  bankruptcy. 
The  Secretary's  insurance  covers  100 
percent  of  the  lender's  or  holder's  losses 
on  both  unpaid  principal  and  interest, 
except  to  the  extent  that  a  borrower 
may  have  a  defense  on  the  loan  other 
than  infancy. 

(2)  HEAL  insurance,  however,  is  not 
unconditional.  The  Secretary  issues 
HEAL  insurance  on  the  implied 
representations  of  the  lender  or  holder 
that  all  the  requirements  for  the  initial 
insurability  of  the  loan  have  been  met. 
HEAL  insurance  is  further  conditioned 
upon  compliance  by  the  lender  and  any 
subsequent  holder  of  the  loan  with  the 
HEAL  statute  and  regulations,  the 
insurance  contract,  and  its  own  loan 


management  procedures  set  forth  in 
writing  pursuant  to  S  60.31(c).  The 
contract  may  contain  a  limit  on  the 
duration  of  the  contract  and  the  number 
or  amount  of  HEAL  loans  a  lender  may 
make  or  a  lender  or  holder  may  hold. 
Each  HEAL  lender  or  holder  has  either  a 
standard  insurance  contract,  a 
comprehensive  insurance  contract,  or  an 
insurance  contract  to  hold  HEAL  loans 
with  the  Secretary,  as  described  below. 
***** 

(d)  Contract  to  hold  HEAL  loans.  An 
eligible  holder  of  HEAL  loans  which  is 
not  also  a  lender  must  enter  into  an 
annual  contract  with  the  Secretary  to 
hold  HEAL  loans.  This  contract  will 
specify  the  holder's  authority  and 
responsibilities  under  the  HEAL  statute 
and  regulations. 

4.  Section  60.35  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§60.35    HEAL  loan  collection. 


(c)  *  *  • 

(3)  The  use  of  htigation,  after 
collection  attempts  have  failed,  except 
in  the  following  situations: 

(i)  The  lender  or  holder,  despite  the 
use  of  skip-tracing  procedures,  as 
required  in  paragraph  (a)(2)  of  this 
section,  is  unable  to  locate  a  defaulted 
borrower  and  is  therefore  unable  to 
effect  service  upon  the  borrower 

(ii)  The  total  HEAL  debt  owed  to  the 
lender  or  holder  by  a  defaulted 
borrower,  including  interest  and  late 
charges,  is  less  than  $1,500,  unless  the 
lender  or  holder  has  a  policy  or  practice 
of  litigating  loan  amounts  of  less  than 
$1,500,  in  which  case  the  Secretary  may 
require  the  lender  or  holder  to  follow  the 
same  policy  or  practice  regarding  HEAL 
loans;  or 

(iii)  The  lender  or  holder  determines, 
and  the  Secretary  concurs,  that  the 
probable  expense  to  it  of  suing  a 
defaulted  borrower  will  be  equal  to  or 
greater  than  the  probable  recovery  of 
the  debt  during  the  period  of  a  judgment. 
In  this  case,  the  lender  or  holder  shall 
note  the  basis  for  its  determination  of 
the  probable  expense  and  recovery  in 
the  documentation  submitted  with  the 
claim,  and  compare  its  determination  to 
normal  commercial  experience  with 
litigation  expense  and  probable 
recovery. 

A  lender  or  holder  will  be  deemed  to 
have  satisfied  its  duty  to  litigate,  if  it 
obtains  a  judgment  from  a  court  of 
competent  jurisdiction  against  the 
defaulted  borrower  and  records  that 
judgment  with  the  appropriate  State  or 
local  governmental  entity.  Upon 
obtaining  and  recording  such  a 
judgment,  the  lender  or  holder  must 


either  pursue  collection  of  the  judgment 

or.  within  30  days  of  obtaining  the 

judgment,  assign  the  judgment  to  the 

Secretary. 

*        »        •        *        « 

5.  Section  00.40  is  amended  by 
redesignating  paragraphs  (c)(l)(ii)  and 
(c)(l)(iii)  as  (c)(l)(iii).  and  (c)(lKiv) 
respectively,  and  adding  new  paragraph 
(c)(l)(ii)  to  read  as  fotlowa: 

§  60.40    Procedures  for  filing  dalma. 
***** 

(c)  *  *  • 
(1)  *  *  * 

(ii)  If  a  lender  or  holder  files  suit 
against  a  defaulted  borrower  pursuant 
to  S  60.35(c)(3),  and  pursues  collection  of 
the  judgment  obtained  as  a  result  of  the 
suit,  it  may  retain  the  account.  However. 
if  the  debtor  fails  to  make  payment 
pursuant  to  the  judgment,  the  lender  or 
holder  must  file  a  default  claim  with  the 
Secretary  within  120  days  after  the 
debtor's  failure  to  make  payment. 
Except  as  provided  for  in  §  60.41(d)(2),  if 
a  lender  or  holder  files  suit  against  a 
defaulted  borrower  pursuant  to 
S  60.3S(c)(3).  and  obUins  a  judgment 
against  that  borrower,  but  does  not 
pursue  collection  of  that  judgment,  then 
it  must  file  a  default  claim  with  the 
Secretary  within  30  days  of  obtaining 
the  judgment.  In  either  of  these  cases, 
the  lender  or  holder  must  assign  the 
judgment  to  the  Secretary  as  part  of  the 
default  claim. 
***** 

6.  Section  60.41  is  amended  by 
redesignating  paragraphs  (d)  and  (e)  as 
(e)  and  (f)  respectively  and  adding  new 
paragraph  (d)  to  read  as  follows: 

§  60.41    Determination  of  amount  of  loss 
on  dalms. 

***** 

(d)  Special  rules  for  loans  which  have 
been  subject  to  litigation. 

(1)  In  the  course  of  discharging  its 
collection  and  litigation  duties  under 
these  rules,  a  lender  or  holder  may  settle 
or  otherwise  compromise  a  claim 
against  a  defaulted  borrower  for  an 
amount  less  than  the  unpaid  balance  of 
the  principal  and  interest  on  a  HEAL 
loan.  In  such  instances,  the  amount  due 
under  the  settlement  agreement  must  be 
incorporated  into  a  stipulated  judgment 
and  the  amount  payable  to  the  lender  or 
holder  from  the  Secretary  on  the  default 
claim  will  be  limited  to  the  unliquidated 
portion  of  that  stipulated  judgment.  In 
no  event,  however,  will  the  amount 
payable  to  the  lender  or  holder  from  the 
Secretary  exceed  the  amount  of  the 
stipulated  judgment. 

(2)  If  a  lender  or  holder  should  not 
prevail  in  any  litigation  undertaken 
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pursuant  to  §  60.35(c)(3)  or  should  be 
awarded  a  judgment  at  an  amount  less 
than  the  unpaid  balance  of  principal  and 
interest  on  a  HEAL  loan,  due  to 
circumstances  not  within  the  control  of 
the  lender  or  holder  (or  a  prior  holder  of 
the  loan)  and  not  due  to  negligence  on 
the  part  of  the  lender  or  holder  (or  a 
prior  holder  of  the  loan),  the  lender  or 
holder  may  file  a  default  claim  withihe 
Secretary  and  such  claim  shall  be  paid, 
provided  that  the  claim  would  otherwise 
qualify  for  payment  and  that  the  lender 
or  holder  has  fded  by  the  due  date  a 
notice  of  appeal.  In  this  instance,  the 
lender  or  holder  must  file  the  claim  with 
the  Secretary  within  10  days  of  receiving 
the  adverse  decision. 
•        *        *        *        * 

(FR  Doc.  8&-16674  Filed  7-22-88;  8:45  am) 
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Proposed  Rules: 

1 26447 

1 80 24954 

229 26718 

230 26718 

239^. 27872 

274 27872 

18  CFR 

2 26434 

4 26992 

37 27483 

1 61 25240 

250 25240 

292 26992 

375 26992 

380 26436 

Proposed  Rules: 

154 27704 

284 25628,  25629 

385 25628,  25629 

19  CFR 

12 26238 

Proposed  Rules: 

122 26604 

1 75 26605 

20  CFR 

404 25481 

416 25150,25481 

61 5 27926 

21  CFR 

5 26048 

74 26766,  26768 

81 25127.  26766,  26768 

82 26766.  26768 

1 72 26559 

193 26131 

430 2671 2 

436 2671 2 

442 26712 

510 25151 

520 27344.  27850 


522 26559,  27005,  27850 

524 26242,  27850 

526 27850 

529 27850 

540 27850 

558 25152.  27006.  27345. 

27852 

561 26131 

862 25050 

Proposed  Rules: 

355 26559 

606 27265 

868 27878 

22  CFR 

711 25872 

1510 25872 

23  CFR 

1 60 25484 

645 24932 

658 25484 

24  CFR 

290 27158 

51 1 25462 

888 25326 

990 25152 

Proposed  Rules: 

125 25576 

200 25434 

203 25434 

234 25434 

964 25276 

965 25348 

25  CFR 

179 25952 

26  CFR 

1 26050,  26243,  27006. 

27035,  27489,  27595, 

602 27035,  27489,  27595 

Proposed  Rules: 

1 26279,  26448,  27053, 

27531,27532.27595 
602 27053.  27595 

27  CFR 

4 27045 

19 25155 

20 25155 

252 25155 

Proposed  Rules: 

4 26448 

12 26448 

55 27452 

71 26088 

28  CFR 

2 24933 

16 27161 

51 25327 

29  CFR 

100 25872 

1910 26437.  27345,  27679 

1915 27679 

1917 27679 

1 91 8 27679 

1 926 27345,  27679 

1 928 27679 

261 0 25591 ,  25722 

2644 24933 

2676 27679 


Proposed  Rules: 

502 27304 

1625 26788,  26789.  27360 

1 91 0 24956.  26790 

1915 26790 

1918 26790 

1 953 26797 

2584 27704 

30  CFR 

7 25569 

18 25569 

250 26066,  27853 

251 25242 

280 25242 

762 26582 

842 26728 

843 26728 

901 25486 

905 26570 

934 26246 

935 26592 

Proposed  Rules: 

7 25569 

25 25569 

75 26449 

202 26942 

203 26942 

206 „ 26942 

212 26942 

250 25349,  27853 

736 27361 

740 27361 

750 27361 

91 5 26606,  27362 

91 7 24957 

934 26280 

942 26566 

31  CFR 

25 25422 

32  CFR 

1 99 25327 

203 27511 

266 26246 

273 27162 

292 251 57 

706 25487.  25488 

1636 25328 

33  CFR 

1 25118 

3 24934,  251 18 

4 24936 

19 251 18 

26 251 18 

54 25118 

67 251 18 

81 25118 

89 25118 

100 24936,  24937,  26246, 

26247, 26770 

114 25118 

116 25118 

117..._ 25118.  26248.  26249, 

27680 

1 30 251 1 8 

131 25118 

132 25118 

135 25118 

136 25118 

1 37 251 1 8 

140 „ 25118 

144 25118 

148 25118 
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149 25118 

150 25118 

153 251 18 

154 251 18 

156 251 1 8 

157 25118 

159 25118 

160 25118 

164 25118 

165 26771,27681 

174 25118 

179 25118 

181 25118 

183 25118 

209 27511 

245 27511 

334 27681 

PropoMd  RuIm: 

66 27708 

100 26281 ,  26449 

117 24958 

164 27708 

165 27711 

166 24959.  26282.  27711 

34CFR 

222 26772 

367 26976 

562 24937 

600 25489 

602 25088 

603 25088 

700 27108 

779 27114 

Proposed  Rule*: 

200 26214 

316 26190 

318 26190 

36CFR 

9 25160 

251 26594,27682 

1208 25872 

37CFR 

Proposed  Rules: 

1 27177 

38CFR 

1 25489 

4 24938 

15 25872 

36 27047,  27048 

Proposed  Rules: 

21 27054,27533 

39CFR 

1 1 1 26249.  27853 

40CFR 

52 25329,  25330,  26250, 

26256,27514,27858 

60 27685 

61 27685 

81 27346 

85 25331 

180 26438-26440.  27347 

185 26131 

186 26131 

260 27290 

261 27162.  27290 

262 27164 

264 27164 

265 27164 

268 27164 


270 27164 

600 25331 

761 27322 

Proposed  Rules: 

50 27362 

51 27362 

52 25176.  25177,  25509, 

26607,  26609,  27363, 
27366.27711,27716 

58 27362 

65 24938 

81 25178.  27368 

117 27268 

131 26968,27882 

141 25108 

142 25108 

145 27534 

156 25970.27717 

170 25970.  27717 

180 26450.  26452.  26453. 

27370 

261 26283,  26455 

300 27371 

302 27268 

355 27268 

440 24939 

761 25049 

796 25049 

Proposed  Rules: 

52 24964 

180 25049 

300 26090 

41CFR 

101-6 26773,27518 

101-26 26595 

101-41 25162.26779 

Proposed  Rules: 

201-1 26610 

201-30 26610 

201-32 26610 

42CFR 

51d 27859 

51f 27859 

405 26067 

Proposed  Rules: 

50 25631 

60 27950 

411 26712 

412 25240.27535 

417 27718 

1003 25240 

3480 26942 

43CFR 

4.. 27686 

44CFR 

16 25872 

59 25332 

60 25332 

62 26559 

64 25591,26799 

Proposed  Rules: 

300 26746 

45CFR 

31 25592 

85 25595.  26559 

303 27518 

305 27518 

2001 27519 

Proposed  Rules: 

613 26611 


46CFR 

35 27686 

78 27686 

97 27686 

108 27686 

167 27686 

196 27686 

502 27859 

Proposed  Rules: 

4 25926 

5 25926 

16 25926 

571 27178 

581 26091 

47  CFR 

0 27861 

1 26596 

22 26073.  27165 

43 24940 

63 24940 

65 26074 

73 24940,  24942,  25167. 

25168.  25332-25337.  25490. 

26074,  26075,  26597,  26598. 
27049.27165-27167 

76 27167 

90 25607 

Proposed  Rules: 

15 26092 

22 25633,  26288.  27883 

36 24964 

69 27372 

73 24966.  24967.  25178. 

25350-25352,  26612-26615. 

26798,27179-27183 

80 27883 

48  CFR 

Ch.  6 26158 

Proposed  Rules: 

Ch.  2,  App.  1 27055 

5 27460 

6 27460 

9 27460 

13 27460 

14 27460 

15 25572,27460 

17 27460 

19 27460 

22 27460 

23 27460 

25 27460 

30 27460 

31 27460 

35 27460 

42 25102,  27460 

45 25084,  27460 

47 27460 

52 25102,  27460 

53 25085.  27460 

242 27055 

542 26092 

701 25634 

715 25634 

717 25634 

752 25634 

1452 26560 

1480 26560 

1801 26932 

1804 26932 

1805 26932 

1807 26932 

1 808 26932 

1815 26932 

1816 26932 


1817 26932 

1822 26932 

1824 26932 

1828 „ 26932 

1832 26932 

1839 26932 

1 842 26932 

1845 26932 

1852 26932 

1870 26932 

49  CFR 

1 91 24942 

192 24942,  25892.  26560 

193 24942.  25892.  26560 

195 24942.25892 

383 27628 

390 27688 

391 27688 

392 27688 

393 27688 

394 27688 

395 27688 

396 27688 

397 27688 

501 : 26257 

510 26257 

511 26257 

571 25337.27106 

Proposed  Rules: 

24 27598 

1 92 24968.  2661 5 

193 26615 

1 95 24968.  2661 5 

382 25353 

552 27056 

571 25354 

653 25910,26289 

1105 24971 

1 1 52 24971 

1201 27374 

50  CFR 

17 25608,  26369,  27130- 

27137,27689 

20 24951 

280 27693 

285 27798 

620 27798 

630 27693.  27798 

638 27798 

640 27798 

641 27798 

642 25611,  27693.  27798 

645 27798 

646 27798 

649 27798 

650 27798 

651 27798 

652 27798 

653 27798 

654 27798 

655 27798 

657 27798 

658 27798 

661 26599,27798 

662 27798 

663 27798 

669 27798 

672 25491,  26441,  27798 

674 25492,  26779.  27798 

675 25493,  26599.  27798 

676 27798 

680 2751 9,  27798 

681 27798 

683 27798 


IV 
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685 27798 

PfopoMd  RulSK 

17 25179-25185.  2551 1. 

26616.27724.27884 

20 26197,  27728 

23 26799.  26802 

32 26461 

61 1 27887 

625 27536 

651 26617 

662 26617 

LIST  OF  PUBLIC  LAWS 

Note:  ^k>  public  bills  which 

have  becorne  law  were 

received  by  the  Office  of  the 

Federal  Registef  for  indusiofi 

in  today's  List  of  PiMic 

Laws. 

Last  List  July  20,  1988 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

tfte  daily  Federal  Register  as  they  become  available 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  ttie  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  Is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S595.00 
domestic,  $148.75  additional  for  foreign  mailing. 

Order  from  Supenntendent  of  Documents,  Government  Printing  Office, 
Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 
Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time.  Monday— Fnday 
(except  holidays) 
Title  Price        Revision  Date 


1,  2  (2  Reserved) 

3  (1987  Compilation  and  Parts  100  ond  101) 

4 

5  Parts: 

1-699 

(10.00 
11.00 

14.00 

Jon.  1,  1988 

'  Jan.  1,  1988 

Jan.  1,  1988 

Jan   1    1988 

700-1 199 

15.00 

Jan   1    1988 

1200-End,  6  (6  Reserved)... 

11.00 

Jan.  1    1988 

7  Parts: 

0-26 

15.00 

Jan   1    1988 

27-45 

11.00 

Jan   1    1988 

46-51 

...    16  00 

Jan   1    1988 

52 

23.00 

Jon.  1    1988 

53-209 

18  00 

Jon   1    1988 

210-299 

22  00 

Jon   1    1988 

300-399 

11.00 

Jon   1    1988 

400-699 

17  00 

Jon   1    1988 

700-899 

22.00 

Jon   1    1988 

900-999 

26.00 

Jon   1    1988 

1000-1059 

15  00 

Jon    1    1988 

1060-11 19 

12  00 

Jan   1    1988 

1 120-1 199 

11.00 

Jon   1    1988 

1200-1499 

17.00 

Jan   1    1988 

1500-1899 

9.50 

Jon   1    1988 

1900-1939 

..  ..    11  00 

Jan   1    1988 

1940-1949 

21.00 

Jon   1    1988 

1950-1999 

. ...     18.00 

Jan   1    1988 

2000-£nd 

6  50 

Jan    1    1988 

8 

9  Parts: 

1-199 

11.00 

19.00 

Jan.  1.  1988 
Jon    1    1988 

200-£nd 

17.00 

Jon    1    1988 

10  Parts: 

0-50 

..     ..    18  00 

Jon    1    1988 

51-199 

14.00 

Jan   1    1988 

200-399 

13  00 

"  Jan    1    1987 

400-499 

13.00 

Jon.  1    1988 

500-End 

24  00 

Jon   1    1988 

11 

12  Parts: 

1-199 

10.00 
11.00 

July  1.  1988 
Jon.  1,  1988 

200-219 

10.00 

Jon   1    1988 

220-299 

14  00 

Jan    1    1988 

300-499 

13  00 

Jon   1    1988 

500-599 

18  00 

Jan   1    1988 

600-End 

12.00 

Jan.  1    1988 

13 

14  Parts: 

1-59 

20.00 
21.00 

Jan.  1.  1988 
Jan   1    1988 

60-139 

19.00 

Jan.  1,  1988 

Title  Price 

140-199 9  50 

200-1199 20  00 

1200-End 12.00 

15  Parts: 

0-299 , 10.00 

300-399 .., 20  00 

400-End 1  a  00 

16  ParU:  » 

0-149 12  00 

150-999 13  00 

1000-End 19.00 

17  Parts: 

1-199 14.00 

200-239 14.00 

240-End .- .- 19  00 

18  Parts: 

*1-149 15  00 

*150-279 ; 12  00 

280-399 13.00 

*400-£nd 9  00 

19  Parts: 

1-199 27.00 

200-£nd 5.50 

20  Parts: 

1-399 ; 12.00 

400-499 23  00 

500-End 25  00 

21  Parts: 

1-99 12.00 

100-169 14  00 

170-199 16.00 

200-299 5.00 

300-499 26.00 

*500-599 20.00 

600-799 7.50 

800-1299 16.00 

1300-End 6.00 

22  Parts: 

1-299 19.00 

300-End 13.00 

23  16.00 

24  Parts: 

•0-199 15.00 

♦200-499 26.00 

500-699 9  50 

700-1699 18.00 

*1700-£nd 15.00 

25  24.00 

26  Parts: 

§§  1.0-1-1.60 13.00 

§§  1.61-1.169 23.00 

§§  1.170-1.300 17.00 

§§  1.301-1.400 14.00 

§§  1.401-1.500 24.00 

|§  1.501-1.640 15.00 

§  §  1.641-1.850 17.00 

§§  1.851-1.1000 28.00 

*§§  1.1001-1.1400 16.00 

§§  1.1401-tnd 21.00 

*2-29 19.00 

30-39 14.00 

40-49 13.00 

50-299 15.00 

300-499 15.00 

500-599 8.00 

600-End 6.00 

27  Parts: 

1-199 21.00 

200-End 13.00 

28  23.00 


Revision  Date 

Jon.  1. 

1988 

Jan.  1, 

1988 

Jon.  1, 

1988 

Jon.  1, 

1988 

Jon.  1, 

1988 

Jon.  1. 

1988 

Jon.  1, 

1988 

Jon.  1, 

1988 

Jon.  1. 

1988 

Apr.  1, 

1988 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1988 

Apr.  1, 

1988 

Apr.  1, 

1987 

Apr.  1, 

1988 

Apr.  1. 

1987 

Apr.  1. 

1988 

Apr.  1, 

1988 

Apr.  1, 

1968 

Apr.  1, 

1988 

Apr.  1, 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr.  1, 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr.  1, 

1987 

Apr.  1. 

1988 

Apr   1. 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr   1, 

1987 

Apr.1, 

1988 

Apr.  1, 

1988 

Apr.  1. 

1988 

Apr.  1, 

1988 

Apr    1, 

1988 

Apr.  1. 

1988 

Apr.  1, 

1988 

Apr.  1. 

1987 

Apr.1, 

1988 

Apr.  1, 

1988 

Apr.1, 

1988 

Apr.1. 

1988 

Apr.1, 

1988 

Apr.1, 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

'Apr.  1. 

1980 

Apr.1. 

1988 

Apr.1, 

1987 

Apr.1. 

1987 

July  1, 

1987 

VI 
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Tttto  Piic* 

29  Parts: 

0-99 16.00 

100-499 „ 7.00 

500-899 24.00 

900-1899 10.00 

1900-1910 28.00 

191 1-1925 6.50 

1926 10.00 

1927-6x1 23.00 

30  Parts: 

0-199 20.00 

200-699 8.50 

700-End 18.00 

31  Parts: 

0-199 12.00 

200-End 16.00 

32  Parts: 

1-39.  Vol.  1 15.00 

1-39,  VoJ.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-189 20.00 

190-399 23.00 

400-629 21.00 

630-699 13.00 

700-799 15.00 

800-End 16.00 

33  Parts: 

1-199 27.00 

200-End 19.00 

34  Parts: 

1-299 20.00 

300-399 „ 11.00 

400-Ei)d 23.00 

35  9.00 

36  Parts: 

1-199 12.00 

200-End X- 19.00 

37  13.00 

38  Parts: 

0-17 21.00 

18-End 16.00 

39  13.00 

40  Parts: 

1-51 21.00 

52 26.00 

53-60 24.00 

61-80 12.00 

81-99 25,00 

100-149 23.00 

150-189 18.00 

190-399 29.00 

400-424 22.00 

425-699 21.00 

700-End 27.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,  1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I.  Ports  1-5 13.00 

18,  Vol.  n.  Ports  6-19 13.00 

18,  Vol.  in.  Ports  20-52 13.00 

19-100 13.00 

1-100 10.00 

101 23.00 

102-200 1 1  00 

201-End 8.50 


Revision  Date 

July  1,  1987 
July  1,  1987 
July  1,  1987 
July  I,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 

July  1,  1987 
July  1,  1987 
July  1,  1987 

July  1,  1987 
July  1,  1987 

"July  1,  1984 
«J«ty  1,  1984 
*Ju»y  1, 

July  1, 

July  1, 

July  1. 
sjuly  1, 

July  1, 

July  1, 


1984 
1987 
1987 
1987 
1986 
1987 
1987 


July  1, 
July  1, 


1987 
1987 


July  1.  1987 

July  1.  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 


"July  1,  1984 
•July  1,  1984 
•July  1, 
•July  1, 
•July  1, 

•  July  1, 
•Julyl, 
•July  1, 
•Julyl, 

•  July  1,  1984 

•  July  1,  1984 

Julyl, 

Julyl, 
July  1, 
July  1, 


1984 
1984 
1984 
1984 
1984 
1984 
1984 


1987 
1987 
1987 
1987 


Title                                                                             PriM  RevWon  Date 

42  Parts: 

1-60 15.00  Od.  1,  1987 

61-399 5.50  Oct.  1,  1987 

400-429 21.00  Oct.  1.  1987 

430-End 14.00  Oct.  1.  1987 

43  Parts: 

1-999 15.00  Oct.  1,  1987 

1000-3999 24.00  Oct.  1,  1987 

4000-End 11.00  "  Oct.  1,  1987 

44  18.00  Oct.  1,  1987 

45  Parts: 

1-199 14.00  Oct.  1,  1987 

200-499 9.00  Oct.  1,  1987 

500-1199 18.00  Oct.  1.  1987 

1200-End 14.00  Oct.  1,  1987 

46  Parts: 

1-40 13.00  Oct.  1,  1987 

41-69 13.00  Oct.  1,  1987 

70-89 7.00  Oct.  1,  1987 

90-139 12.00  Oct.  1,  1987 

140-155 12.00  Oct.  1,  1987 

156-165 14.00  Oct.  1,  1987 

166-199 13.00  Oct.  1,  1987 

200-499 19.00  Oct.  1,  1987 

500-End 10.00  Oct.  1,  1987 

47  Parts: 

0-19 17.00  Oct.  1,  1987 

20-39 21.00  Oct.  1,  1987 

40-69 10.00  Oct.  1,  1987 

70-79 17.00  Oct.  1,  1987 

80-End 2O00  Oct.  1,  1987 

48  Chapters: 

1  (Ports  1-51) 26.00  Od.  1,  1987 

1  (Ports  52-99) „    16.00  Oct.  1,  1987 

2  (Ports  201-251) 17.00  Oct.  1,  1987 

2  (Ports  252-299) 15.00  Oct.  1,  1987 

3-6 17.00  Oct.  1,  1987 

7-14 24.00  Oct.  1,  1987 

15-End 23.00  Oct.  1,  1987 

49  Parts: 

1-99 10.00  Oct.  1,  1987 

100-177 25.00  Oct.  1,  1987 

178-199 19.00  Oct.  1,  1987 

200-399 17.00  Oct.  1,  1987 

400-999 22.00  Oct.  1,  1987 

1000-1199 17.00  Oct.  1,  1987 

1200-End „ 18.00  Oct.  1,  1987 

50  Parts: 

1-199 16.00  Oct.  1,  1987 

200-599 12.00  Oct.  1,  1987 

600-End 14.00  Od.  1,  1987 

CFR  Index  ond  Findings  Aids 28.00  Jon.  1,  1988 

Complete  1988  CFR  set 595.00  1988 

Microfiche  CFR  Edition: 

Complete  set  (one-time  moiling) 125.00  1984 

Complete  set  (one-time  moiling) 1 15.00  1985 

Subscription  (mailed  os  issued) 185.00  1987 

Subscription  (moiled  as  issued) 185.00  1988 

hvfividual  copies 3.75  1988 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Docket  No.  88-102] 

Importation  of  Apples,  Peaches,  and 
Citrus  from  Sonora 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  toile. 

SUMMARY:  We  are  amending  the  Fruits 
and  Vegetables  regulations  by  removing 
Guaymas  from  the  list  of  definite  areas 
in  Sonora,  Mexico  determined  to  be  free 
from  certain  injurious  insect  pests  and 
from  which  apples,  grapefruit,  oranges, 
peaches  and  tangerines  may  be 
imported  without  treatment  for  these 
pests.  This  action  is  necessary  to 
prevent  the  introduction  into  the  United 
States  of  injurious  insects. 

DATES:  Interim  rule  effective  July  20, 
1988.  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  September  26, 1988. 

ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA,  Room  1143.  South  Building,  P.O. 
Box  96464,  Washington,  DC,  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  Nunber  88-102.  Comments 
received  may  be  inspected  at  Room  1141 
of  the  South  Building  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday^, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  E.  Cooper,  Senior  Operations 
Officer,  Port  Operations  Staff,  PPQ, 
APHIS,  USDA,  Room  670,  Federal 
Building.  6505  Belcrest  Road. 
Hyatlsville,  MD  20782,  301-436-8295. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Fruits  and  Vegetables  regulations 
■in  7  CFR  319.56  et  seq.  (referred  to  below 
as  the  regulations)  impose  restrictions 
on  the  importation  of  fruits  and 
vegetables  in  order  to  prevent  the 
introduction  and  dissemination  of 
injurious  insects,  including  fruit  and 
melon  flies,  that  are  new  to  or  not 
widely  distributed  within  and 
throughout  the  United  States.  Section 
319.56-2(h)  of  the  regulations  allows 
apples,  grapefruit,  oranges,  peaches  and 
tangerines  to  be  imported  from  certain 
municipalities  in  Sonora,  Mexico  (Altar, 
Atil.  Coborca.  Carbo,  Empalme, 
Guaymas,  Hermosillo,  Pitiquito,  Puerto 
Penasco,  and  San  Miguel),  without 
treatment  for  five  fruit  flies  known  to 
occur  in  Mexico  (Ceratitis  capitata, 
Anastrepha  ludens,  A.  serpentina,  A. 
obliqua.  and  A.  fraterculus]. 

Section  319.56-2(0  allows  a 
municipality  to  be  listed  in  §  319.56-2(h) 
only  if  surveys  show  it  to  be  free  from 
infestations  of  these  insect  pests.  We 
have  received  reports  from  Animal  and 
Plant  Health  Inspection  Service 
inspectors  confirming  that,  as  of  May  6, 
1988,  an  infestation  of  Anastrepha 
ludens  exists  in  the  municipality  of 
Guaymas.  Therefore,  we  are  removing 
Guaymas,  Sonora,  Mexico  from  the  list 
of  municipalities  in  §  319.56  2(h). 

Immediate  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  there  is 
good  cause  for  publishing  this  rule 
without  prior  opportunity  for  public 
comment.  Immediate  action  is  necessary 
to  prevent  the  introduction  of  injurious 
insects  into  the  United  States. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  conditions,  there  is 
good  cause  under  5  U.S.C.  553  to  make  it 
effective  upon  signature.  We  will 
consider  comments  that  are  postmarked 
or  received  within  60  days  of  publication 
of  this  interim  rule  in  the  Federal 
Register.  As  soon  as  possible  after  the 
comment  period  closes,  we  will  publish 
another  document  in  the  Federal 
Register  discussing  the  comments  we 
received  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  it  is  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  stale,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the        j. 
ability  of  United  States-based  ' 

enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  will  prevent  the 
importation  of  apples,  grapefruit, 
oranges,  peaches,  and  tangerines  from 
Guaymas  into  the  United  States,  unless 
they  are  treated  for  the  five  listed  fruit 
flies.  This  change  should  have  no  effect 
on  small  entities  since  no  commercial 
shipments  of  such  fruit  have  been 
moving  from  Guaymas  to  the  United 
States,  and  there  are  no  planned 
commercial  shipments  of  such  fruit. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 
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List  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities.  Fruit. 
Imports,  Plant  diseases,  Plant  pests. 
Plants  (Agriculture),  Quarantine, 
Transportation. 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  Part  319  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd.  ISOee,  150ff;  151- 
167;  7  CFR  2.17,  2.51,  and  371.2(c). 

§319.56-2    (Aimnded] 

2.  In  §  319.56-2  paragraph  (h)  is 
amended  by  removing  "Guaymas,". 

Done  at  Washington,  DC,  this  20th  day  of 
July,  1988. 
Larry  B.  Stagie, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

[PR  Doc.  88-16821  Filed  7-25-88:  8:45  am] 

BILUNQ  CODE  3410-34-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-NM-86-AD;  Amdt.  39-5985] 

Alrworttiiness  Directives:  Boeing 
IModel  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  currently 
requires  inspection  of  trailing  edge  flap 
tracks  for  cracking,  and  repair,  if 
necessary.  This  amendment  is  being 
issued  to  include  additional  inspection 
requirements  for  flap  tracks  Numbers  1 
through  8.  This  amendment  is  prompted 
by  a  recent  flap  track  failure  which 
occurred  shortly  after  the  track  was 
inspected  visually  in  accordance  with 
the  existing  AD.  Cracking  could  lead  to 
failure  of  the  flap  track  and  separation 
of  the  flap,  which  could  result  in  partial 
loss  of  controllability  of  the  airplane. 
EFFECTIVE  DATE:  August  15,  1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707.  Seattle,  Washington  98124.  This 
information  may  be  examined  at  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 


Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dan  R.  Bui,  Airframe  Branch,  ANM- 
120S:  telephone  (206)  431-1919.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION:  On  April 

17. 1987.  the  FAA  issued  AD  84-19-02- 
R4,  Amendment  39-5612  (52  FR  13632; 
April  24, 1987),  which  requires  visual 
inspection  for  cracking  of  the  flap  tracks 
Numbers  1  through  8,  and  repair  of 
cracked  parts,  if  necessary.  Recently,  at 
145  landings  since  the  last  visual 
inspection,  a  Number  3  flap  track  on  a 
Boeing  Model  747  series  airplane  failed 
at  the  forward  most  fastener  hole 
common  to  the  fail-safe  bar.  This 
indicates  that  the  currently  required 
visual  inspection  apparenUy  is  not 
adequate  to  detect  a  crack  before  it 
becomes  critical.  Cracks,  if  allowed  to 
progress  undetected,  could  lead  to 
failure  of  the  flap  track  and  separation 
of  the  flap,  which  could  result  in  partial 
loss  of  controllability  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
57A2229.  Revision  5.  dated  June  2. 1988. 
which  describes  a  procedure  for 
ultrasonic  inspection  of  the  area 
adjacent  to  the  first  four  fastener  holes 
from  the  forward  end  of  flap  tracks 
Number  1  through  8,  and  repair,  as 
necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  action  supersedes 
AD  84-19-02-R4  with  a  new  AD  to 
require  visual  and  ultrasonic  inspections 
of  the  trailing  edge  flap  tracks  for 
cracks,  and  repair,  if  necessary,  in 
accordance  with  the  Boeing  Alert 
Service  Bulletin  described  above. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 


that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [AnMnded] 

2.  By  superseding  AD  84-19-02. 
Amendment  39-4917  (49  FR  36819; 
September  20, 1984),  as  amended  by 
Amendments  39-5314  (51  FR  18308;  May 
19, 1986),  39-5466  (51  FR  40969; 
November  12. 1988),  39-5567  (52  FR  5531; 
February  25, 1987).  and  39-5612  (52  FR 
13832;  April  24, 1987).  with  the  following 
new  airworthiness  directive: 

Boeing:  Applies  to  Model  747  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  747-57 A2229.  Revision  5,  dated 
June  2. 1988,  certificated  in  any  category, 
that  have  reworked  or  interim  production 
flap  tracks  (part  numbers  identified  in 
the  service  bulletin).  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  failure  of  the  trailing  edge  flap 
tracks,  accomplish  the  following: 

A.l.  Within  the  next  50  landings  after  the 
effective  date  of  this  AD,  unless 
accomplished  within  the  last  Z50  landings, 
and  at  intervals  thereafter  not  to  exceed  300 
landings,  visually  and  ultrasonicully  inspect 
the  lower  flanges  and  vertical  webs  at  the 
front  end  of  the  Numbers  1  through  8  flap 
tracks  for  cracks  adjacent  to  bolts  Numbers  1 
through  4,  in  accordance  with  the  procedures 
described  in  Boeing  Alert  Service  Bulletin 
747-57 A2229.  Revision  5.  dated  June  2. 1988. 
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2.  Replace  cracked  flap  tracks  prior  to 
further  flight  in  accordance  with  Boeing 
Service  Bulletin  747-57-2148,  Revision  3, 
dated  May  9. 1988. 

B.  Within  the  next  SO  landings  after  the 
effective  date  of  this  AD,  unless 
accomplished  within  the  past  950  landings, 
and  at  intervals  thereafter  not  to  exceed  1,000 
landings,  visually  inspect  the  Numbers  1 
through  8  flap  track  webs  for  cracks 
extending  from  all  fastener  holes  not 
inspected  under  paragraph  A.I.,  above,  in 
accordance  with  Boeing  Service  Bulletin  747- 
57-2146,  Revision  3,  dated  May  9, 1986. 
Cracked  parts  must  be  replaced  prior  to 
further  flight. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certiflcation  Office,  FAA, 
Northwest  Mountain  Region. 

Not«:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

This  supersedes  AD  84-19-02, 
Amendment  39-417,  as  amended  by 
Amendments  39-5314,  39-5466,  39-5567. 
and  39-5612. 

This  amendment  becomes  elective  August 
15, 1988. 

Issued  in  Washington,  DC,  on  July  20, 1988. 
Thomai  E.  McSweeny. 
Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-16813  Filed  7-25-88: 8:45  am} 

BHJJNQ  CODE  4»10-t>4l 


14  CFR  Part  71  f 

(Airspace  Docket  No.  SS-ASO-?] 

Cancellation  of  Transition  Area, 
Winchester.  KY 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  cancels  the 
existing  transition  area.  Winchester. 
Kentucky.  This  action  will  lessen  the 


burden  on  the  public  by  raising  the  floor 
of  controlled  airspace  from  700'  to  1200' 
above  the  surface  in  this  particular  area. 
The  transition  area  was  established  to 
afford  airspace  protection  for  a  special 
instrument  approach  procedure  to  the 
Codell  Airport  The  special  instrument 
approach  procedure  was  for  the 
exclusive  use  of  the  airport  owner/ 
operator.  The  airport  owner/operator 
has  requested  the  instrument  approach 
procedure  be  cancelled.  Therefore,  a 
need  no  longer  exists  for  the  transition 
area, 

EFFECTIVE  DATE:  0901  u.t.c..  October  20. 

1988. 

FOR  FURTHER  INFORMATION  CONTACT 

]ames  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Geoi:gia  30320;  telephone:  (404)  763-7646. 

The  Rule 

This  amendment  to  Part  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  is  to  cancel  the 
Winchester,  Kentucky,  transition  area 
and  raise  the  floor  of  controlled  airspace 
from  700'  to  1200'  above  the  surface  in 
the  vicinity  of  the  Codell  Airport. 

Because  this  change  reduces  the 
burden  on  the  public  and  is  so  minor,  I 
find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary 
because  this  action  is  a  minor 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  aile"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  a^ect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

Ust  of  Sul^ecto  in  14  CFR  Part  71 

Aviati<m  safety,  Transition  area. 

Adoption  of  the  Amendment    ! 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 


V 


Aviation  Regulations  (14  CFI*  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LX)W  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Winchester,  KY  [Removed). 

Issued  in  &•■*.  Point.  Georgia,  on  June  24, 
1988. 

William  D.  Wood. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc  88-16697  Filed  7-25-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  520  and  556 

Animal  Drugs,  Feeds,  and  Related 
Products;  Iveintectln  Drench 

AGENCY:  Food  and  Ehiig  Administration. 
action:  Final  rule. 

SUkvjiARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Merck 
Sharp  &  Dohme  Research  Laboratories, 
providing  for  safe  and  effective  oral  use 
of  Ivomec*  (ivermectin)  0.08  percent 
sheep  drench  for  treatment  and  control 
of  certain  species  of  gastrointestinal 
roundworms,  lungworms.  and  bots.  The 
regulations  are  also  amended  to 
establish  a  tolerance  and  safe 
concentrations  for  drug  residues  in 
edible  sheep  tissue.        f 
EFFECTIVE  DATE:  July  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Dianne  T.  McRae,  Cen'or  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20BS7,  301-443-4913. 

SUPPLEMENTARY  INFORMATION:  Merck 
Sharp  &  Dohme  Research  Laboratories. 
Division  of  Merck  &  Co.,  Inc.,  P.O.  Box 
200a  Rahway.  N]  07065,  has  filed  NADA 
131-392  providing  for  oral  use  of 
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Ivomec*  (ivermectin)  0.08  percent 
drench  for  treatment  and  control  of 
certain  species  of  gastrointestinal 
roundworms,  lungworms,  and  nasal 
bets.  The  NADA  is  approved.  The 
regulations  are  amended  to  reflect  the 
approval  and  to  establish  a  tolerance  for 
the  marker  residue  and  safe 
concentrations  for  total  residues  of 
ivermectin  in  edible  sheep  tissue.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Under 
FDA's  regulations  implementing  the 
National  Environmental  Policy  Act  (21 
CFR  Part  25).  an  action  of  this  type 
would  require  an  environmental 
assessment  under  21  CFR  25.31a(a). 

List  of  Subjects 

21  CFR  Part  520 

Animal  dnigs. 

21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  520  and  556  are  amended  as 
follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  S12(i).  82  Stat.  347  (21  U.S.C. 
360(1)):  21  CFR  5.10  and  5.83. 

2.  Part  520  is  amended  by  adding  new 
§  520.1194  to  read  as  follows: 


§  520.1 194    IveniMctin  drench. 

(a)  Specifications.  Each  milliliter  of 
0.08  percent  (weight  per  volume) 
micellar  solution  contains  0.08  milligram 
of  ivermectin. 

(b)  Sponsor.  See  No.  000006  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.344 
of  this  chapter. 

(d)  Conditions  of  use — (1)  Amount.  3.0 
milliliters  (2.4  milligrams  of  ivermectin) 
per  26  pounds  of  body  weight  (or  200 
micrograms  per  kilogram  of  body 
weight). 

(2)  Indications  for  use.  It  is  used  in 
sheep  for  treatment  and  control  of  the 
adult  and  fourth-stage  larvae  of  the 
following  parasites  of  sheep: 
gastrointestinal  roundworms 
[Haemonchus  con  tortus,  H.  placei 
(adults  only),  Ostertagia  circumcincta, 
Trichostrongylus  axei,  T.  Colubriformis, 
Cooperia  oncophora  (adults  only),  C. 
curticei,  Oesophagostomum 
columbianum,  O.  venulosum  (adults 
only),  Nematodirus  battus,  N.  spathiger, 
Strongyloides  papillosus  (adults  only), 
Chabertia  ovina  (adults  only),  Trichuris 
ovis  (adults  only)),  lungworms 
[Dictyocaulus  filaria);  and  all  larval 
stages  of  the  nasal  bot  Oestrus  ovis. 

(3)  Limitations.  It  is  used  as  a  drench 
in  sheep  only.  Do  not  treat  sheep  within 
11  days  of  slaughter.  Do  not  use  in  other 
animal  species  as  severe  adverse 
reactions,  including  fatalities  in  dogs, 
may  result.  Consult  your  veterinarian  for 
assistance  in  the  diagnosis,  treatment, 
and  control  of  parasitism. 

PART  555— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS  IN 
FOOD 

3.  The  authority  citation  for  21  CFR 
Part  556  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

4.  Section  556.344  is  being  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§  556.344    Ivennectln. 

***** 

(c)  Sheep.  The  marker  residue  used  to 
monitor  the  total  residues  of  ivermectin 
in  sheep  is  22,23-dihydro-avermectin  Bia 
(HzBia).  The  target  tissues  selected  is 
liver.  A  tolerance  is  established  for 
H2Bia  in  sheep  of  30  parts  per  billion  in 
liver.  A  marker  residue  concentration  of 
30  parts  per  billion  in  liver  corresponds 
to  a  concentration  for  total  residues  of 
ivermectin  of  125  parts  per  billion  in 
liver.  The  safe  concentrations  for  total 
residues  of  ivermectin  in  uncooked 
edible  tissues  of  sheep  are  25  parts  per 
billion  in  muscle  and  125  parts  per 
billion  in  liver,  kidney,  and  fat. 


Dated:  July  la  1988. 
Gerald  B.  Guest, 

Director.  Center  for  Veterinary  Medicine. 
[PR  Doc.  88-16775  Filed  7-25-88;  8;45  am| 
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21  CFR  Part  558 

New  Animal  Dnigs  For  Use  In  Animal 
Feeds;  Melengestrol  Acetate  With 
Lasalocid 

agency:  Food  and  Drug  Administration 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  two  supplemental  new 
animal  drug  applications  (NADA's)  filei 
by  the  Upjohn  Co.,  providing  for  use  of  a 
combination  melengestrol  acetate  with 
lasalocid  Type  B  feed  to  make  a  Type  C 
medicated  feed  for  feedlot  heifers.  The 
Type  C  feed  is  used  for  increased  rate  o 
weight  gain,  improved  feed  efficiency, 
and  suppression  of  estrus  (heat)  in 
heifers  fed  in  confinement  for  slaughter 

EFFECTIVE  DATE:  July  26,  1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Jack  C.  Taylor,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5247. 

SUPPLEMENTARY  INFORMATION:  The 

Upjohn  Co.,  Kalamazoo,  MI  49001.  filed 
supplemental  NADA's  139-876  and  140- 
288  to  provide  for  use  of  a  combination 
drug  Type  B  feed  containing 
melengestrol  acetate  with  lasalocid 
sodium  to  make  Type  C  feeds  for  feedlot 
heifers.  Use  of  single  drug  Type  B  feeds 
to  make  Type  C  feeds  was  previously 
approved  in  NADA  139-876  (using  drug 
feeds)  and  NADA  140-288  (using  liquid 
feeds)  (see  52  FTi  33803;  September  8, 
1987).  The  Type  C  feed  contains  10  to  30 
grams  of  lasalocid  sodium  activity  per 
ton  and  0.25  to  2.0  grams  of  melengestrol 
acetate  per  ton.  The  drug  combination  is 
for  increased  rate  of  weight  gain, 
improved  feed  efficiency,  and 
suppression  of  estrus  in  heifers  being 
fed  in  confinement  for  slaughter. 

The  supplemental  NADA's  are 
approved  and  the  regulation  in 
S  558.342(c)(3)(ii)  is  amended  to  reflect 
the  approvals. 

Approval  for  the  use  of  a  combination 
drug  'Type  B  feed  instead  of  previously 
approved  single  drug  Type  B  feeds  to 
make  approved  combination  drug  Type 
C  feeds  does  not  require  added  safety 
and  effectiveness  data.  Therefore,  a 
freedom  of  information  (FOI)  summary 
is  not  required. 
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The  agency  has  determined  under  21 
CFR  25.24(d)(l){ii)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  signiflcant  effect  on 
the  human  environment.  Therefore,   • 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority.  Sec.  512.  82  Stat.  343-351  (21 
use.  360b);  21  CFR  5.10  and  5.83. 

2.  Section  558.342  is  being  amended  by 
revising  paragraph  (cK3)(ii)  to  read  as 
follows: 

§558.342    Metengcstrolacctata. 
«        •        »        •        » 

(c)  *  *  * 

(3)  *  *  * 

(ii)  Limitations.  Heifers  being  fed  in 
confinement  for  slaughter.  Withdraw 
melengestrol  acetate  48  hours  prior  to 
slaughter.  Lasalocid  sodium  as  provided 
by  No.  000004  in  S  510.600(c)  of  this 
chapter. 

Dated:  fuly  19. 1988. 
Richard  A.  Cun«val«, 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  88-16774  Filed  7-25-88;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29CFRP3rt1910 

Occupaticnal  Exposure  to  Ethylene 
Oxide;  Approval  of  Information 
Collection  Requirements;  Effective 
Date 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Notice  of  approval  of 
information  collection  requirements; 
amendment  of  effective  date  of 
information  collection  requirements. 

summary:  On  April  6, 1988,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  puUished  an 


amendment  (53  FR  11414)  to  the 
standard  for  ethylene  oxide  (EtO)  (29 
CFR  1910.1047),  adding  an  excursion 
limit.  The  information  collection 
requirements  contained  in  the 
amendment  were  transmitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  and  5  CFR  Part  1320.  At  the  same 
time,  extension  of  clearance  for 
information  collection  requirements 
found  in  the  existing  EtO  standard  was 
also  requested. 

All  information  requirements 
contained  in  S  1910.1047  including  the 
new  requirements  in  paragraphs  (a)(2), 
(d).  (0(2).  (g)(3).  and  (j),  have  now 
received  OMB  paperwork  clearance 
under  OMB  clearance  number  1218- 
0108.  The  OMB  clearance  expires  May 
31. 1991.  This  rule  announces  the 
effective  and  compliance  dates  for  those 
requirements. 

EFFECTIVE  DATES:  Paragraphs  (a)(2),  (d). 
(0(2).  (g)(3),  and  (j)  of  S  1910.1047  which 
contain  information  collection 
requirements  pertinent  to  the  excursion 
limit  are  effective  August  25, 1988.  Start- 
up dates  for  compliance  with  these 
requirements  are  extended  from 
September  6, 1988  to  October  8, 1988. 
The  amendment  to  §  1910.1047(m)  is 
effective  )uly  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Foster.  Occupational  Safety 
and  Health  Administration,  Office  of 
Public  Affairs,  Room  N-3649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington.  DC  202ia 
Telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  OSHA 

published  a  proposed  amendment  to  the 
rule  on  EtO  on  January  21, 1988  (53  FR 
1724)  and  adopted  the  final  amendment 
on  April  6, 1988  (53  FR  11414).  The  final 
amendment,  which  added  an  excursion 
limit  and  related  provisions  to  the 
standard,  contained  the  following 
paragraphs  which  were  determined  by 
OMB  to  constitute  additional 
information  collection  requirements, 
related  to  the  new  excursion  limit,  under 
the  Paperwork  Reduction  Act:  (a)(2). 
Objective  data  exclusion;  (d)  Exposure 
monitoring;  (0(2),  Compliance  program; 
(g)(3)  Respirator  program;  and  (j). 
Communication  of  EtO  hazards  to 
employees. 

Paragraph  (m)(l)(ii)  of  the  final 
amendment  provided  for  an  effective 
date  of  June  8, 198a  Paragraph  (m)(2)(iii) 
established  a  start-up  date  for 
compliance  with  all  new  excursion  limit 
requirements,  except  engineering 
controls,  by  September  6, 1988.  TTie 
start-up  date  for  implementation  of 


engineering  controls  was  established  by 
paragraph  {m)(2)(iii)  to  be  December  6. 
1988. 

However,  as  noted  in  the  final  rule  at 
53  FR  11414,  the  information  collection 
provisions  associated  with  adoption  of 
the  excursion  limit  had  not  been  cleared 
by  OMB  at  that  time.  Accordingly,  the 
effective  dates  for  those  requirements  in 
the  final  EtO  amendment  have  remained 
in  abeyance  pending  OMB  paperwork 
clearance.  OMB  has  now  cleared  the 
new  information  collection  requirements 
contained  in  §  1910.1047  under 
clearance  number  1218-0108,  through 
May  31, 1991.  Clearance  number  1218- 
0108,  which  covered  the  EtO  standard 
prior  to  the  excursion  limit  rulemaking, 
now  covers  the  amended  standard  as 
well.  A  reference  to  that  clearance 
already  is  included  at  the  end  of 
§  1910.1047  in  the  Code  of  Federal 
Regulations  and  no  change  in  that 
reference  is  necessary. 

In  accordance  with  that  clearance, 
OSHA  is  hereby  amending  paragraph 
(m)(l)(ii)  of  the  final  EtO  standard  to 
establish  a  new  effective  date  of  August 
25, 1988,  for  the  exclusion  limit 
provisions  of  paragraphs  (a)(2),  (d). 
(0(2).  (g)(3),  and  U). 

Because  of  the  delay  in  the  effective 
date  of  the  above  noted  excursion  limit- 
related  provisions,  OSHA  is  also 
amending  paragraph  (m)(2)(iii)  to 
provide  an  additional  month  delay  in 
the  stari-up  dates  of  those  provisions. 
That  is,  the  start-up  date  for  paragraphs 
(a)(2),  (d),  (0(2).  (g)(3),  and  (j),  as  they 
apply  to  the  excursion  limit,  is  being 
extended  from  September  6, 1988,  to 
October  6, 1988.  Paragraphs  not 
requiring  OMB  clearance  went  into 
effect  on  June  6, 1968  and.  with  the 
exception  of  implementation  of 
engineering  controls  required  by 
paragraph  (0(1).  have  a  start-up  date  of 
September  6, 1988.  These  paragraphs 
include  compliance  with  the  5  ppm 
excursion  limit  (paragraph  (c)), 
institution  of  work  practice  controls 
(paragraph  (0(1)).  and  provision  for  and 
selection  of  respirators  (paragraphs 
(g)(1)  and  (g)(2)).  The  start-up  date  for 
implementation  of  engineering  controls 
specified  in  paragraph  (0(1)  is  December 
6,1988. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210. 

This  action  is  taken  pursuant  to 
section  4(b),  6(b]  and  8(c]  of  the 
Occupational  Safety  and  Health  Act  of 
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1970  (29  U.S.C.  653.  655.  657),  Secretary 
of  Labor's  Order  No.  9-83  (48  FR  3576) 
and  29  CFR  Part  1911. 

List  of  Subjects  in  29  CFR  Part  1910 

Ethylene  oxide.  Occupational  safety 
and  health.  Chemicals.  Cancer,  Health. 
Risk  assessment. 

Signed  at  Washington,  DC  this  19th  day  of 
July  1988. 

|ohn  A.  Pendergrass, 

Assistant  Secretary  of  Labor. 

PART  1910— (AMENDED] 

1.  The  authority  citation  for  Subpart  Z 
of  29  CFR  Part  1910  continues,  in 
pertinent  part,  to  read  as  follows: 

Authority:  Sees.  6  and  8,  Occupational 
Safety  and  Health  Act  (29  U.S.C.  655,  657); 
Secretary  of  Labor's  Orders  Nos.  12-71  (36  FR 
8754),  8-76  (41  FR  25059).  or  9-83  (48  FR 
35736),  as  applicable;  and  29  CFR  Part  1911. 
***** 

Sections  1910.1045  and  1910.1047  also 
issued  under  29  U.S.C.  653. 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

2.  By  revising  paragraphs  (m)(l)(ii) 
and  (m)(2)(iii)  of  S  1910.1047  to  read  as 
follows: 

§  1910.1047    Ettiylene  oxide. 

(m)  •  •  • 

(1)  *  •  • 

(ii)  The  requirements  in  this  section 
which  pertain  only  to  or  are  triggered  by 
the  excursion  limit  shall  become 
effective  June  6. 1988,  except  for  the 
excursion  limit  provisions  in  paragraphs 
(a)(2).  (d).  (f)(2).  (g)(3)  and  (j)  of  this 
section  which  shall  become  effective 
August  25. 1988. 

(2)  •  *  • 

(iii)  Compliance  with  the  requirements 
in  this  section  which  pertain  only  to  or 
are  triggered  by  the  excursion  limit  shall 
be  by  September  6. 1988.  except  for 
compliance  with  the  excursion  limit 
provisions  of  paragraphs  (a)(2).  (d). 
10(2).  (g)(3).  and  (j)  of  this  section,  which 
shall  be  by  October  6, 1988.  and 
implementation  of  engineering  controls 
specified  for  compliance  with  the 
excursion  limit,  which  shall  be  by 
December  6, 1988. 

[FR  Doc.  88-16667  Filed  7-25-88;  8:45  am] 
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Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
The  Military-Civilian  Health  Services 
Partnership  Program 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  fmal  rule  revises  DoD 
6010.8-R  (32  CFR  Part  199),  to 
incorporate  revisions  resulting  from 
section  1096,  Chapter  55,  title  10,  United 
States  Code,  which  establishes  a 
Military-Civilian  Health  Services 
Partnership  I>rogram.  Under  this 
program,  CHAMPUS  beneficiaries  can 
receive  inpatient  and  outpatient  care 
from  civilian  personnel  providing  health 
care  services  in  military  treatment 
facilities  and  from  uniformed  service 
professional  providers  in  civilian 
facilities.  Combining  military  and 
civilian  health  care  resources  is 
expected  to  best  utilize  available 
facilities  and  staff,  to  provide  increased 
access  to  health  care  and  to  reduce 
individual  incident  cost  for  the 
CHAMPUS  beneficiary  and  program 
cost  fo  the  Government. 

EFFECTIVE  DATE:  This  rule  is 

retroactively  effective  to  February  1. 

1988. 

ADDRESS:  Office  of  the  Civilian  Health 

and  Medical  Program  of  the  Uniformed 

Services  (OCHAMPUS),  Office  of 

Program  Development.  Aurora.  CO 

80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rose  M.  Sabo.  Office  of  i*rogram 
Development.  OCHAMPUS.  telephone 
(303)  361-4014. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  77-7834,  appearing  in  the  Federal 
Register  on  April  4, 1977  (42  FR  17972), 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation,  DoD  6010.8-R, 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS),"  as  Part  199  of 
this  title.  32  CFR  Part  199  (DoD  6010.8-R) 
was  reissued  in  the  Federal  Register  on 
July  1, 1986  (51  FR  24008). 

I.  Background 

On  January  25, 1988  (53  FR  1927),  we 
published  a  proposed  rule  announcing 
the  Military-Civilian  Health  Services 
Partnership  Program.  The  Department  of 
Defense  Authorization  Act  for  Fiscal 
Year  1987  contains  a  provision  that 
permits  the  sharing  of  staff,  equipment. 


and  resources  between  the  civilian  and 
military  health  care  systems  in  order  to 
achieve  more  effective,  efficient,  or 
economical  health  care  for  authorized 
beneficiaries.  The  sharing  agreements 
authorized  under  section  1096,  Chapter 
55,  Title  10,  United  States  Code,  provide 
for  the  sharing  of  personnel,  including 
support  personnel,  equipment,  supplies.  ■ 
and  any  other  item  or  facility  necessary 
for  the  provision  of  health  care  services. 
The  provider  must  be  otherwise 
authorized  under  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS).  The  authorized 
provider  must  bill  for  the  services 
rendered  by  any  support  personnel  and 
related  supplies,  equipment,  and  other 
resources.  Such  charges  represent  an 
overhead  expense  incurred  by  the 
provider  in  his  or  her  professional 
practice.  The  services  rendered  by 
support  personnel  must  be  otherwise 
covered  under  CHAMPUS  and  not  of  a 
type  usually  performed  only  by  a 
physician  or  other  authorized  provider, 
e.g..  minor  surgery  performed  by  a 
physician  assistant  would  be  excluded 
even  if  performed  under  the  direct 
supervision  of  a  physician. 

For  care  rendered  by  a  civilian  health 
care  provider  in  a  military  treatment 
facility,  the  beneficiary's  cost-share  is 
the  same  as  that  for  military  treatment 
facility  patients  under  the  care  of  a 
military  health  care  provider.  Care 
received  in  a  civilian  facility  will 
continue  to  be  cost-shared  under  the 
normal  CHAMPUS  cost-sharing 
provisions. 

The  Secretary  of  Defense  has  issued 
implementing  instructions  for  the 
Partnership  Program  specifically 
designating  individual  commanders  of 
military  treatment  facilities,  through 
their  respective  Surgeons  General  of  the 
military  departments,  as  responsible  for 
entering  into  individual  partnership 
agreements  only  when  they  have 
determined  specifically  that  use  of  the 
Partnership  Program  is  more  economical 
to  the  Government  than  referring  the 
need  for  health  care  services  to  the 
civilian  community  under  the  normal 
operation  of  CHAMPUS. 

There  are  two  types  of  partnership 
agreements — the  external  and  internal. 
The  external  agreement  is  between  a 
military  treatment  facility  and  a 
CHAMPUS  authorized  institution, 
enabling  military  health  care  personnel 
to  provide  otherwise  covered  medical 
care  to  CHAMPUS  beneficiaries  in  a 
civilian  facility.  Authorized  costs 
associated  with  the  use  of  the  facility 
will  be  paid  through  CHAMPUS  under 
normal  cost-sharing  and  reimbursement 
procedures  currently  applicable  under 
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the  basic  CHAMPUS.  Savings  will  be 
realized  under  this  type  agreement  by 
using  available  military  health  care 
personnel  to  avoid  the  civilian 
professional  provider  charges  which 
would  otherwise  be  billed  to 
CHAMPUS. 

The  internal  agreement  permits  the 
use  of  authorized  CHAMPUS  civilian 
health  care  providers  and  other 
resources  under  their  supervision  to 
provide  medical  care  to  CHAMPUS 
beneficiaries  on  the  premises  of  a 
military  treatment  facility.  These 
internal  agreements  may  be  established 
when  a  military  treatment  facility  is 
unable  to  provide  sufHcient  health  care 
services  for  CHAMPUS  beneficiaries 
due  to  shortages  of  personnel  and  other 
required  resources.  In  addition  to 
allowing  the  military  treatment  facility 
to  achieve  maximum  use  of  available 
facility  space,  the  internal  agreement 
will  result  in  savings  to  the  Government 
by  using  civilian  medical  specialists  to 
provide  inpatient  care  in  Government- 
owned  facilities,  thereby  avoiding  the 
civilian  facility  charges  which  would 
have  otherwise  been  billed  to 
CHAMPUS.  Beneficiary  cost-share 
under  internal  agreements  is  the  same 
as  charges  prescribed  for  care  in 
military  treatment  facilities.  Currently, 
there  are  no  charges  for  outpatient  care 
provided  in  military  treatment  facilities, 
and  there  are  no  charges  for  inpatient 
care  provided  to  retired  enlisted 
members  of  the  uniformed  services.  All 
other  CHAMPUS  beneficiaries  are 
charged  a  nominal  daily  rate  for 
inpatient  care  as  prescribed  by  the 
Secretary  of  Defense. 

II.  Discussion  of  Comments 

We  received  one  public  (external) 
comment,  and  that  comment  was 
supporting  the  program  and  the  sharing 
of  staff,  equipment  and  resources 
between  civilian  and  miHtary  health 
care  systems.  We  also  received  a  few 
internal  comments  (coordination  with 
Government  agencies).  One  commenter 
nonconcurred  on  the  basis  that  the 
proposed  rule  would  allow  for 
reimbursement  for  professional  charges 
in  excess  of  the  80th  percentile, 
conflicting  with  section  8020  of  the 
Appropriation  Act.  Because  of  this 
conflict,  we  have  revised  the  rule  to 
limit  reimbursement  to  the  80th 
percentile  of  billed  charges,  consistent 
with  the  law  and  With  reimbursement 
for  other  CHAMPUS  providers.  The 
remaining  comment  was  of  an  editorial 
nature,  requesting  deletion  of  a 
misleading  sentence  in  the 
supplementary  information.  That 
sentence  does  not  appear  in  the  final 
rule. 


in.  Regulatory  Impact 

We  feel  that  the  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  its 
impact  will  be  limited  to  catchment 
areas,  which  is  the  geographic  area  of 
approximately  40  miles  in  radius 
surrounding  U.S.  medical  treatment 
facilities.  The  impact  within  the 
catchment  area  will  be  further  limited  to 
specifically  identified  categories  of  care 
determined  to  be  necessary  to  ensure 
optimal  utilization  of  government 
resources  in  the  most  effective,  efficient 
and  economical  manner.  The  impact  of 
the  program  is  primarily  that  of 
increasing  availability  of  health  care 
services  to  CHAMPUS  beneficiaries. 
Beneficiaries  will  be  encouraged,  but  not 
required,  to  use  the  services  available 
under  the  partnership  agreements.  No 
additional  requirements  for  approval  as 
an  authorized  provider  will  be  imposed. 
The  Partnership  Program  provides  an 
equal  opportunity  for  any  authorized 
provider  to  enter  into  a  voluntary 
agreement,  taking  into  account  the 
needs  of,  and  staffing  shortages  at,  the 
particular  military  treatment  facility.  It 
does  not  restrict  access  to  any  provider 
by  any  beneficiary.  Accordingly,  the 
Secretary  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  It  is  not,  therefore,  a 
"major  rule"  under  Executive  Order 
12291. 

List  of  Subjects  in  32  CFR  Part  199 

Health  insurance.  Military  personnel, 
Handicapped. 

Accordingly,  32  CFR,  Part  199.  is 
amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079.  1086,  1096,  5 
U.S.C.  301. 

2.  Section  199.1(p)  is  redesignated  as 
§  199.1(q). 

3.  Add  a  new  paragraph  (p)  to  §  199.1 
to  read  as  follows: 

§  199.1    General  provisions. 
*        *        •        >        * 

(p)  Military-Civilian  Health  Services 
Partnership  Program.  The  Secretary  of 
Defense,  or  designee,  may  enter  into  an 
agreement  (external  or  internal) 
providing  for  the  sharing  of  resources 
between  facilities  of  the  uniformed 
services  and  facilities  of  a  civilian 
health  care  provider  or  providers  if  the 
Secretary  determines  that  such  an 
agreement  would  result  in  the  delivery 


of  health  care  in  a  more  effective, 
efficient  or  economical  manner.  This 
partnership  allows  CHAMPUS 
beneficiaries  to  receive  inpatient  and 
outpatient  services  through  CHAMPUS 
from  civilian  personnel  providing  health 
care  services  in  military  treatment 
facilities  and  from  uniformed  service 
professional  providers  in  civilian 
facilities.  The  policies  and  procedures 
by  which  partnership  agreements  may 
be  executed  are  set  forth  in  Department 
of  Defense  Instruction  (DoDI)  6010.12, 
"Military-Civilian  Health  Services 
Partnership  Program."  The  Director, 
OCHAMPUS,  or  a  designee,  shall  issue 
policies,  instructions,  procedures, 
guidelines,  standards,  or  criteria  as  may 
be  necessary  to  provide  support  for 
implementation  of  DoDI  6010.12.  to 
promulgate  and  manage  benefit  and 
financial  policy  issues,  and  to  develop  a 
program  evaluation  process  to  ensure 
the  Partnership  Program  accomplishes 
the  purpose  for  which  it  was  developed. 

(1)  Partnership  agreements.  Military 
treatment  facility  commanders,  based 
upon  the  authority  provided  by  their 
representative  Surgeons  General  of  the 
military  departments,  are  responsible 
for  entering  into  individual  partnership 
agreements  only  when  they  have 
determined  specifically  that  use  of  the 
Partnership  Program  is  more  economical 
overall  to  the  Government  than  referring 
the  need  for  health  care  services  to  the 
civilian  community  under  the  normal 
operation  of  the  CHAMPUS  Program. 
All  such  agreements  are  subject  to  the 
review  and  approval  of  the  Director, 
OCHAMPUS,  or  designee,  and  the 
appropriate  Surgeon  General. 

(i)  External  Partnership  Agreements. 
The  external  Partnership  agreement  is 
an  agreement  between  a  military 
treatment  facility  commander  and  a 
CHAMPUS-auhorized  institutional 
provider,  enabling  military  health  care 
personnel  to  provide  otherwise  covered 
medical  care  to  CHAMPUS  beneficiaries 
in  a  civilian  facility.  Authorized  costs 
associated  with  the  use  of  the  facility 
will  be  financed  through  CHAMPUS 
under  normal  cost-sharing  and 
reimbursement  procedures  currently 
applicable  under  the  basic  CHAMPUS. 
Savings  will  be  realized  under  this  type 
of  agreement  by  using  available  mihtary 
health  care  personnel  to  avoid  the 
civilian  professional  provider  charges 
which  would  otherwise  be  billed  to 
CHAMPUS. 

(ii)  Internal  Partnership  Agreements. 
The  internal  partnership  agreement  is  an 
agreement  between  a  military  treatment 
facility  commander  and  a  CHAMPUS- 
authorized  civilian  health  care  provider 
which  enables  the  use  of  civilian  health 
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care  pertonnel  at  other  reso(iiT:e8  to 
provide  laedkai  care  to  CHAMPUS 
beneHciaries  on  the  {vemises  of  a 
tni&tary  treatnent  facility.  These 
iirtemal  agreements  may  be  established 
when  a  military  treatment  facility  is 
unable  to  provide  Bnffident  health  care 
servioes  for  CHAMPUS  beneficiaries 
due  to  shorta^efl  of  personnel  and  other 
rebuked  resources.  In  addition  to 
alloMHiig  the  milttary  treatment  facility 
to  adiieve  raaximun  use  of  iTailable 
faciltty  space,  the  internal  agreement 
will  result  in  savings  to  the  Government 
by  using  civiliaa  medical  speciahsts  to 
[trovide  inpatient  care  in  Government- 
owned  facilities,  hereby  avoiding  the 
civilian  faciUfty  charges  which  would 
have  otiierwise  been  billed  to 
CHAMPUS. 

(2)  Beneficiary  Cost-Sharing. 
Beneficiary  cost-<sharing  under  the 
Partnership  Program  is  outlined  in 
§  lfla4(Q(5]  of  this  part 

(3]  RehnbusemenL  Reimbursement 
under  ihe  Partnership  Program  is 
oulilned  in  }  199.14(f]  of  this  part 

(41  Beneficiary  Eligibility  and 
Authorized  Providers.  Existing 
requirements  of  (his  Regulation  remain 
in  eRecft  as  concerns  beneficiary 
eligibility  and  authorized  providers. 

(5)  Range  of  Benefits.  Health  care 
serriceB  provided  CHAMPUS 
benrfiuaiies  under  the  terms  of  the 
Bailiieisliip  Program  must  be  consistent 
wtftj  the  CHAMPUS  range  of  benefits 
outlined  m  this  Regtdation.  The  services 
rendered  must  be  otherwise  covered. 
Charges  ailo<wed  for  professional 
services  prcvided  midex  ^\e  Partnership 
Program  may  Inchide  costs  of  support 
personnel,  eqnipment,  and  supplies 
when  speoiBcaRy  outlined  in  the 
pai^ierahip  ap«ement,  However,  afl 
CHAMPUS  coverage  and  provider 
requireflfieiits  muM  be  met. 

4.  Sedtieii  tBB.Z(b)  is  amended  by 
addiag.  ia  al^abetica)  order,  definitions 
for  the  mtemal  and  external  partnership 
a^eements  to  read  as  foRows: 

§1Ml2 


normal  cost-sharing  and  reimbursement 
prooedures  ourently  applicable  under 
the  basic  CHAMPUS. 


(b)  Specif ic  definitions. 

*        *        *        •        • 

External  partnership  agreement.  Hie 
exAenial  paiteeiahip  agreeaient  is  aa 
agraement  between  a  military  treatment 
facility  commander  and  a  CHAMPUS- 
autborixed  instiMianal  provider, 
enabling  uSSkmry  heahfa  care  personnel 
to  provide  otherwise  covered  medical 
care  to  CHAIbfiHlS  benefinaries  in  a 
cit^Uaa  lacaiity  aader  the  MUitsry- 
Civilian  HeaMi  Senrkea  Partnership 
Pro^vm.  AidhoiiaBBd  casta  associated 
with  tiie  ttse  of  the  facility  w31  be 
financed  datrngh  CHAMPUS  under 


Internal  partnership  agreement.  The 
interaal  partnership  agreement  is  an 
agreement  between  a  military  treatment 
facility  commander  and  a  CHAMPUS- 
authorized  ctviiiaa  health  care  provider 
which  enables  the  use  of  civilian  health 
care  personnel  or  other  resources  to 
provide  medical  care  to  CHAMPUS 
beneficiaries  on  the  premises  of  a 
military  treatment  fiacilsty  under  the 
Military-Civilian  Health  Services 
Partnerslnp  Program.  These  internal 
agreements  nay  be  established  when  a 
military  treataient  {acality  is  unable  to 
provide  sufScient  heahh  care  services 
for  CHAMPUS  beoeficiarieB  dne  to 
shortages  of  jtersonnel  and  other 
reqnired  resources. 

***** 

5.  Section  199.4.  paragraphs  {{)  [5]  and 
(6]  are  redesignated  as  f  199.4  (f)  (fi^  and 

in 

6.  Add  a  new  paragraph  (f)(5]  to 
§  199.4  to  read  as  follows: 

§  199.4   Basic  program  benents. 

***** 

(0  Beneffjciary  or  S^poasor  Liability. 

*  •  • 

(51  Cost-Sharing  under  the  Military- 
Civilian  Health  Services  Partnership 
Program.  Cost-sharing  is  dependent 
upon  the  type  of  partnership  program 
entered  into,  whether  external  or 
internal.  (See  paragraph  (p)  of  §  199.1, 
for  general  requirements  of  the  Military- 
Civilian  Health  Services  Partner^np 
Program.) 

(i)  External  Partnership  Agreement. 
Authorized  costs  associated  with  the 
use  of  the  civilian  facility  will  be 
fmanced  through  CHAMPUS  under  the 
normal  cost-sharing  and  reimbursement 
procednres  an^'icable  under 
CHAMPUS. 

(ii)  Internal  Partnership  Agreement. 
BeneFiciary  cost-sharing  under  internal 
agreements  will  be  the  same  as  charges 
prescribed  for  care  m  military  treatment 
facilities. 
**«-*« 

7.  Section  199.14,  paragraphs  (f)  and 
(g)  are  redesignated  as  i  199.14. 
paragraphs  (g)  and<h). 

8.  Add  a  new  paragraph  IQ  to  {  199.14, 
to  read  as  follows: 

methods. 

(f)  Retmbanetnent  under  the  Military- 
Civilian  Health  Services  Partnership 
Progrann.  The  MfRtary-Civilian  Health 
Services  PartnersJiip  Program,  as 
authoriiied  by  section  1896,  Chapter  95, 


Title  10,  provides  for  the  sharing  of  staff, 
equipment,  and  resources  between  the 
civilian  and  military  health  care  system 
in  order  to  achieve  more  effective, 
efficient,  or  economical  health  care  for 
authorized  beneficiaries.  Military 
treatment  facility  commanders,  based 
upon  the  authority  provided  by  their 
respective  Surgeons  General  of  the 
military  departioents.  are  responsible 
for  enteriftg  into  ixidividual  partnership 
agreements  only  when  they  have 
determined  specifically  that  use  of  the 
Partnership  Program  is  more  economical 
overall  to  the  Government  than  referring 
the  need  for  health  care  services  to  the 
civilian  community  xmder  the  normal 
operation  of  the  CHAMPUS  Program. 
(See  paragraph  (p)  of  S  199.1  for  general 
requiremeats  of  the  Partnership 
Program.) 

(1)  Reimbursement  of  institutional 
health  care  providers.  Reirabarsement 
of  isstitutinaal  health  care  providers 
under  the  Partnership  Program  shall  be 
on  the  same  basis  as  oon-Partnership 
providers. 

(2)  Reimbursentent  of  individual 
healthcare  professionals  and  other  non- 
institutional  health  core  providers. 
Reimbursement  of  iodrvidual  health  care 
professional  and  other  non-institational 
health  care  providers  shall  be  on  the 
saoae  basis  as  non-Partnership  providers 
as  detailed  in  paragraph  <e)  of  this 
section. 

LM-BfHom. 

A  ItemOte  OSD  Federal  Megieter  Liaison 

Officer.  Department  of  Defense. 

July  20. 19Ba. 

[FR  Doc.  88-16755  Filed  7-25-88:  8:45  am) 

BILUNO  CODE  M1*-«1-il 


Defense  Logistics  Agency 

32  CFR  Part  IMS 

[DLAR  540ai4] 

Freadow  of  Infonnalion  Act  Prograni 

aqenct:  Defense  Logistics  Agency.  OaD. 
ACnoM:  Funal  rule. 

summary:  This  final  rule  revises  the 
Defense  Logistics  Agency  Freedom  of 
Information  Act  Program  which 
implements  the  Freedom  of  Information 
Act  of  1974,  as  amended  (5  US.C.  552) 
within  the  Agency.  This  revision 
supersedes  a  final  rule  (51  FR  35634) 
published  on  October?.  1986  and  (51  FR 
3739B)  published  on  October  22, 1986,  32 
CFR  Part  1285— TDefense  Logistics 
Agency  Freedom  of  Information  Act 
Program."  This  rule  Is  published 
pursuant  to  the  Freedom  of  Information 
Reform  Act  of  1986,  sections  1801-1804 
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(Pub.  L.  99-570):  and  section  954  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1987  (Pub.  L.  99-661). 
EFFECTIVE  DATE:  July  26. 1988. 
ADDRESS:  Headquarters,  Defense 
Logistics  Agency.  ATTN:  DLA-XAM, 
Cameron  Station,  Alexandria,  Virginia 
22304-6130. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dave  Henshall,  (202)  274-6234. 

SUPPLEMENTARY  INFORMATION:  This  rule 
implements  the  provisions  of  DoD 
Regulation  5400.7,  DoD  Freedom  of 
Information  Act  Program  as  published 
(52  FR  25976)  on  July  10, 1987,  32  CFR 
Part  286 — DoD  Freedom  of  Information 
Act  Program. 

List  of  Subjects  in  32  CFR  Part  1285 

Freedom  of  Information. 
Accordingly  Title  32  is  amended  by 
revising  Part  1285  to  read  as  follows: 

PART  1285— DEFENSE  LOGISTICS 
AGENCY  FREEDOM  OF  INFORMATION 
ACT  PROGRAM 

Sec. 

1285.1  References. 

1285.2  Purpose  and  scope. 

1285.3  Policy. 

1285.4  Definitions. 

1285.5  Background. 

1285.6  Significant  changes. 

1285.7  Responsibilities. 

1285.8  Procedures.  a 

1285.9  Forms  and  reports. 
Appendix  A — Fee  schedule. 
Appendix  B — For  Official  Use  Only. 
Appendix  C — judicial  actions. 
Appendix  D — Annual  FOIA  Report. 
Appendix  E— Addressing  FOIA  Requests. 
Appendix  F — Forms. 

Appendix  G — Index. 

Authority:  Title  5,  U.S.C.  552,  as  amended 
by  Pub.  L.  93-502. 

§  1285.1    References. 

(a)  Title  5  U.S.C.  551.  The 
Administrative  Procedures  Act. 

(b)  Title  5  U.S.C.  552,  The  Freedom  of 
Information  Act. 

(c)  Title  35  U.S.C.  181-188,  Patent 
Secrecy. 

(d)  DoD  5400.7-R,  DoD  Freedom  of 
Information  Act  Program. 

(e)  DoD  Federal  Aquisition  Regulation 
Supplement  (DFARS),  Subpart  27.4. 
Technical  Data,  Other  Data,  Computer 
Software  and  Copyrights. 

(f)  DLAR  4185.9,  Distribution 
Statements  on  Technical  Documents. 

(g)  DLAR  4185.17,  Dissemination  of 
DoD  Technical  Information. 

(h)  DLAR  5200.12.  DLA  Information 
Security  Program. 

(i)  DLAR  5400.12.  Administration  of 
Congressional  Matters. 

(j)  DLAR  5400.13.  Clearance  of 
Information  for  Public  Release. 


(k)  DLAR  5400.21.  Personal  Privacy 
and  Rights  of  Individuals  Regarding 
Their  Personal  Records. 

(1)  DLAR  7230.1  User  Charges. 

Note:  (a)  DLA  publications  may  be 
obtained,  if  needed,  from  the  Defense 
Logistics  Agency.  ATTN:  DLA-XPD, 
Cameron  Station,  Alexandria,  VA  22304- 
6100. 

(b)  DoD  publications  may  be  obtained,  if 
needed,  from  the  Naval  Publications  and 
Forms  Center,  5801  Taber  Avenue, 
Philadelphia,  PA  19120. 

(c)  Allied  Communication  Publications  may 
be  obtained,  if  needed,  from  the  Army 
Publications  and  Forms  Center.  2800  Eastern 
Boulevard.  Baltimore,  MD  21220-2896. 

§  1285.2    Purpose  and  scope. 

This  rule  implements  DoD  Directive 
5400.7.  DoD  Freedom  of  Information  Act 
Program,  and  provides  policy  and 
procedures  for  the  DLA  implementation 
of  the  Freedom  of  Information  Act.  It 
applies  to  HQ  DLA  and  all  DLA  field 
activities.  A  list  of  mailing  addresses  for 
DLA  activities  is  provided  at  enclosure 
5. 

§1285.3    Policy. 

(a)  General.  The  public  has  the  right 
of  access  to  information  concerning  the 
activities  of  the  Federal  Government. 
DLA  policy  is  to  conduct  its  operations 
in  an  open  manner  and  to  provide  the 
public  with  accurate  and  timely 
information  concerning  its  activities. 
Individuals  complying  with  the 
procedural  requirements  of  this  rule 
shall  be  provided  prompt  access  to  DLA 
records  which  are  not  exempt  from 
disclosure.  DLA  activities  and  personnel 
will  comply  with  the  letter  and  the  spirit 
of  the  Freedom  of  Information  Act. 
hereafter  referred  to  as  "the  FOIA."  and 
this  rule  will  ensure  that  procedural 
requirements  do  not  unnecessarily 
impede  public  access.  DLA  activities 
will  also  provide  assistance  to 
individuals,  as  required,  to  help  them 
understand  and  comply  with  the 
requirements  of  this  rule,  and  to  reduce 
governmental  costs  and  assessable  fees. 

(b)  Administrative  Requirements  and 
Determinations.  A  record  must  be  in  the 
possession  and  control  of  DLA  to  be 
subject  to  the  provisions  of  this  rule.  In 
submitting  requests,  the  requester  must 
provide  a  reasonable  description  of  the 
record(s)  sought;  furthermore,  the 
requester  must  provide  either  a 
declaration  of  the  willingness  to  pay 
assessable  fees  associated  with  filling 
the  request  or  a  justification  for  the 
waiver  of  fees.  Determinations  that 
requests  are  deficient  in  these  respects 
are  not  denials  of  access:  and,  except  as 
provided  below,  such  determinations 
are  not  subject  to  administrative 
appeals: 


(1)  DLA  activities  have  no  obligation 
to  create  or  compile  a  record  to  satisfy  a 
FOIA  request.  They  may  do  so, 
however,  when  it  would  either  result  in 
a  more  useful  response  for  the  requester, 
or  be  less  burdensome  to  DLA  than 
providing  the  records  sought,  and  the 
requester  does  not  object.  When  an 
activity  compiles  a  record  to  satisfy  a 
request,  the  fees  assessed  will  not 
exceed  those  which  would  have  been 
charged  for  the  original  request. 

(2)  Records,  which  originated  in  or 
which  are  based  on  information 
obtained  from  other  Federal  agencies 
subject  to  the  FOIA  are  generally 
referred  to  that  agency  even  though  the 
record(s)  may  be  in  the  possession  of 
DLA.  In  processing  FOIA  requests  for 
such  records,  DLA  activities,  after 
coordinating  with  the  originating 
agency,  will  refer  the  request  with  a 
copy  of  the  responsive  records  in  its 
possession,  to  the  agency  for  direct 
response.  The  requester  will  be  notified 
of  the  referral.  When  records  and 
documents  are  created  specifically  for 
the  use  of  another  agency,  the  agency 
for  whichthe  record  was  created  may 
have  an  equally  valid  interest  in 
withholding  the  record  as  the  agency 
that  created  the  record.  An  example  of 
such  a  situation  is  a  request  for  audit 
reports  prepared  by  the  Defense 
Contract  Audit  Agency.  These  advisory 
reports  are  prepared  for  the  use  of 
contracting  officers  and  their  release  to 
the  audited  contractor  should  be  at  the 
discretion  of  the  contracting  officer. 
FOIA  requests  will  be  referred  to  the 
appropriate  contracting  officer. 

(3)  When  the  fact  of  the  existence  of 
records  itself  is  classified,  DLA 
activities  will  confirm  classification  with 
the  agency  or  activity  exercising  control 
over  the  record(s),  and  will  provide  the 
requester  a  response  which  neither 
confirms  nor  denies  the  existence  of  the 
records  requested.  The  request  will  not 
be  referred  to  the  controlling  agency. 

(4)  When  an  activity  has  no  records 
responsive  to  a  request,  the  requester 
will  be  notified  promptly.  In  cases 
where  the  request  has  been  misdirected 
and  the  activity  is  aware  of  the 
appropriate  FOIA  respondent,  the 
activity  shall  refer  the  request  to  the 
appropriate  activity  or  agency  and 
notify  the  requester  of  the  referral. 

(5)  Requesters  must  provide  a 
description  of  the  record(s)  sought  with 
sufficient  specificity  to  permit  DLA 
activities  to  locate  it  with  a  reasonable 
effort.  DLA  activities  receiving  requests 
which  do  not  reasonably  describe  the 
record  sought  will  advise  the  requester 
of  this  deficiency  and  provide  the 
requester  an  opportunity  to  correct  it. 
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GemenShf,  a  record  is  not  reasonaUy 
described  unless  tke  requester  provides 
informatioB  iieraiitting  an  organized, 
■onrandoni  search  of  DLA  ^s  and 
infomurtiaa  eyslems.  Ssch  information 
may  specifically  describe  t4ie  record, 
e.g.,  document  type,  title,  index  citation, 
subject  matter,  date,  and  orifinator,  or 
the  events  which  led  lo  its  creation.  In 
providing  descriptions  based  on  events, 
the  requester  nnst  provide  information 
which  permits  DLA  activities  to  infer  the 
specific  record  soogjit.  Notwithstanding 
the  above,  any  description  permitting 
DLA  activities  to  laovte  a  record  with 
reasonable  e^ort  is  saFRoient. 

fB)  Requesters  nnst  also  provide 
eitlwr  «■  adeqoale  declaration  of  their 
witiin^iess  to  pay  fees  associated  with 
the  rei|ae«t  or  substantiate  a  chnm  that 
a  waiver  of  assessable  fees  is  in  the 
public  interest.  (See  Appenchx  A  tif  this 
regidation  regaidkig  the  schedule  of 
fees.)  A  fee  dedaratioR  is  adequate 
wiien  the  requester's  statements 
indicate  a  witlingnesB  to  pay  the  fees 
eqaal  Is,  or  greater  Oiaa,  ^hose 
assessable  under  (he  schedule  of  fees. 
Wliea  provided,  ttalements  in  requests 
regarding  die  wflfingness  to  pay  far 
specific  services,  swch  as  searcSi, 
dapBcatimi,  and  review,  must 
enooBipess  those  appropriately 
assessable  for  the  requester  category 
deacnbed  in  An>eBdix  A  «f  tilts 
regulation.  DLA  activities  will  notify 
reqaesters  of  deficiencies  in  See 
dedkuationa  and  wifl  provide  them 
opportunities  to  amend  kiitial 
deotanriaons.  Deteminations  on  the 
adequacy  cf  recpietrter  fee  declarations 
are  not  aubject  to  appeal  anless  the  DLA 
activity  has  denied  a  specific  reqoest  for 
the  aaseasment  of  fees  under  one  of  the 
categories  established  in  Appendix  A  of 
this  regolfttion  or  has  denied  a  request 
for  the  waiver  or  redaction  of  fees  In  the 
public  interest. 

[c]  Prompt  Response  to  Requests.  DLA 
activities  will  respond  promptly  to 
reqaesters  ooa^ilying  with  the 
procedural  requirements  of  this 
regulation.  A  determination  on  access  to 
records  wiH  be  made  within  10  wortcing 
days  after  reoeipt  of  the  request  by  the 
activity  faavvig  possession  and  control 
of  the  record  «oaght  unless  an  extension 
is  authorized  under  i  1^65 il(b)[3]  of  this 
rule.  Actrvitjes  with  ten  or  more 
requests  ^lending  aooess  determinations 
will  process  the  requests  in  the  order  of 
receipt  However,  activities  are  not 
prechided  froai  completing  action  on 
requests,  wMch  can  be  answered 
proanptly,  regan^ss  of  the  order  of 
reoeipt 

(d)  Privacy  Act  and  Other  Procedures. 
Requests  by  individuals  for  records 


about  themselves  will  be  processed 
under  the  statute  or  regulatian  (R-eedom 
of  Information  Act  or  Privacy  ActJ  cited 
in  the  request.  If  the  request  cites  both 
Acts,  or  neither  Act,  the  request  will  be 
processed  under  time  limitations  of  the 
FOIA  and  die  fee  provisions  of  DLAR 
5400.21.  No  record  or  information  will  be 
withheld  from  an  individual  under  this 
regulation  whidi  would  be  available  to 
the  individual  under  the  Privacy  Act  and 
DLAR  5400.21. 

{ei  Exentpttong — {i)  General 
Provisions.  Reoords  that  meet  the 
exemption  criteria  in  §  12fl5.3je)(4)  may 
be  withheld  from  public  disclosure  and 
need  not  be  published  in  the  Federal 
Register,  jnade  available  in  a  library 
reading  room,  or  provided  in  response  to 
an  FOIA  request 

[2]  Public  Domain.  Nonexerapt 
records  released  under  the  authority  of 
this  regulatioB  are  fleaerally  considered 
lo  be  in  the  public  domain.  Exempt 
records  leleaaed  pursuant  to  this 
regulation  or  other  statutory  or 
regulatory  authority,  however,  may  be 
considered  to  be  in  the  public  domain 
only  when  their  release  coastitntes  a 
waiver  of  the  FOIA  exenptioa.  When 
the  retease  does  not  constitute  sndh  a 
waiver,  aacfa  as  when  a  disdoaore  is 
made  to  a  properly  constitirted  advwory 
committee  or  to  a  Congressional 
Conanittee,  the  released  records  do  not 
lose  their  eNetnpt  status.  While  authority 
may  ex»t  to  disclose  reoords  to 
individuals  in  their  ofGcial  capacity,  the 
provisions  <tf  this  regulation  apply  if  the 
same  individaal  seelcs  tfie  records  in  a 
private  or  personal  capacity. 

[3)  Jeopardy  ^  Government  Interest. 
An  exempted  record,  other  ftan  those 
being  witMteld  pursuant  to  exemptions 
1,  3,  or  6,  shaK  be  made  available  upon 
the  reqoe^  of  any  individual  when,  in 
the  judgment  of  the  releasing  DLA 
activity  or  higher  arrthorily,  release 
would  not  jeopardize  a  Government 
interest.  It  is  appropriate  for  DLA 
activities  to  use  flieir  discretionary 
authority  on  a  oase-by-case  basis  in  the 
release  of  given  records.  If  a  DLA 
activity  determines  that  a  record 
requested  nnder  the  FOIA  meets  the 
exemption  4  withholding  criteria  set 
forth  in  fitis  regulation,  the  DLA  activity 
shall  not  ordinarily  exercise  its 
discretionary  power  to  release,  absent 
circumstances  in  which  a  compelling 
public  interest  wfH  be  served  by  release 
of  that  record.  Fnrther  guidance  on  this 
issue  may  be  found  at  §  1285.S(ey(4j(iv) 
and  f  12e5.S(dl. 

^4)  PCHA  Exemptions.  The  following 
types  of  records  may  be  withheld  in 
whole  or  in  part  from  public  disclosure 
unless  otherwise  prescribed  by  law. 


(il  Exemption  1.  Those  properly  and 
currently  dassified  in  the  interest  of 
national  defense  or  foreign  policy,  as 
specifically  authoriced  under  the  ci  iteria 
established  by  an  Executive  Order  and 
implemented  by  regalatjons,  such  as 
DoO  S200.1-R,  Information  Security 
Program  Regulation.  Although  material 
is  not  classtfied  at  the  time  of  the  FOIA 
request,  a  ciasafication  review  may  be 
undertaken  io  determine  whether  the 
information  should  be  classified.  If  such 
a  review  is  undertaken,  the  procedures 
in  DoD.52(10.1-R,  section  2r-2D^,  apply. 

(ii)  Exemption  2.  Those  containing  or 
constitnting  rales,  regulations^  orders, 
manuals,  directives,  and  instructions 
relating  to  the  internal  personnel  rules 
or  practices  of  a  DLA  activity  if  their 
release  to  the  pnbUc  wanM  nbstantially 
hinder  the  effective  peifeimaaoe  of  a 
significant  function  of  die  activity  and 
they  do  not  impose  requirements 
directly  on  the  general  pdblic.  Examples 
inclnde: 

(A)  Operating  rules,  guidelines,  and 
manuals  for  DLA  investigators, 
inspectors,  auditors,  or  examiners  that 
must  remain  undisclosed  in  order  for  the 
DLA  activity  to  fulfill  a  legal 
requirement. 

(B)  Personnel  and  other  administrative 
matters,  such  as  exasalnation  questions 
and  answers  used  in  training  coarses  or 
in  the  determination  of  the  qualifications 
of  candidates  for  employment  entrance 
on  duty,  advancement,  or  promotion. 

(iii)  Exemption  X  lliose  concerning 
matters  that  a  statute  specifically 
exempts  from  disclosure  by  terms  that 
permit  no  discretion  on  the  issues,  or  in 
accordance  with  criteria  established  by 
that  statute  for  withholding  or  referring 
to  particular  types  of  matters  to  be 
withheld.  Examples  of  such  statutes 
include; 

(A]  Pub.  L  No.  86-36  (19S9),  National 
Security  Agency  Information  Exemption. 

(B)  Title  35  U.S.C,  181-188.  Any 
records  containing  information  rdatit^ 
to  inventions  that  are  the  subject  of 
patent  applications  on  which  Patent 
Secrecy  Orders  have  been  issoed. 

(Q  Tide  42  U.S£.  2162,  Restricted 
Data  and  Fonnerly  Restricted  Data. 

tDJTitle  18  U.S.C.  798, 
Communication  InteHi^nce. 

(E)  Title  10  U.S.C.  130,  Authority  to 
Withhold  From  Public  Disclosure 
Certain  Technical  Data.  (See  also  DoD 
Directive  5230.25,  Withholding  of 
Unclassified  Technical  Data  From 
Public  Disclosure.) 

(F)  Title  10  U.S.C.  1102, 
Confidentiality  of  Medical  Quality 
Records:  Qualified  Inununity 
Participants. 


Federal  Register  /  Vol.  53.  No.  143  /  Tuesday.  July  26.  1988  /  Rules  and  Regulations  27965 


(iv)  Exemption  4.  Those  containing 
trade  secrets  or  commercial  or  flnancial 
information  that  a  DLA  activity  receives 
from  a  person  or  organization,  outside 
the  Government,  with  the  understanding 
that  the  information  or  record  will  be 
retained  on  a  privileged  or  confidential 
basis  in  accordance  with  the  customary 
handling  of  such  records.  Records  falling 
within  this  exemption  must  contain 
trade  secrets,  or  commercial  or  financial 
records,  the  disclosure  of  which  is  likely 
to  cause  substantial  harm  to  the 
competitive  position  of  the  source 
providing  the  information:  would  imjjair 
the  Government's  ability  to  obtain 
necessary  information  in  the  future;  or 
would  impair  some  other  legitimate 
Government  interest.  Examples  include 
records  that  contain: 

(A)  Commercial  or  financial 
information  received  in  confidence  in 
connection  with  loans,  bids,  contracts, 
or  proposals,  as  well  as  other 
information  received  in  confidence  or 
privileged,  such  as  trade  secrets, 
inventions,  discoveries,  or  other 
proprietary  data. 

(B)  Statistical  data  and  commercial  or 
financial  information  concerning 
contract  performance,  income,  profit, 
losses,  and  expenditures,  if  offered  and 
received  in  conHdence  from  a  contractor 
or  potential  contractor. 

(C)  Personal  statements  given  in  the 
course  of  inspections,  investigations,  or 
audits,  when  such  statements  are 
received  in  confidence  from  the 
individual  and  retained  in  confidence 
because  they  reveal  trade  secrets  or 
commerical  or  financial  information 
normally  considered  confidential  or 
privileged. 

(D)  Financial  data  provided  in 
confidence  by  private  employers  in 
connections  with  locality  wage  surveys 
that  are  used  to  fix  and  adjust  pay 
schedules  applicable  to  the  prevailing 
wage  rate  of  employees  within  DLA. 

(E)  Scientific  and  manufacturing 
processes  or  developments  concerning 
technical  or  scientific  data  or  other 
information  submitted  with  an 
application  for  a  research  grant,  or  with 
a  report  while  research  is  in  progress. 

(F)  Technical  or  scientific  data 
developed  by  a  scientific  or 
subcontractor  exclusively  at  private 
expense,  and  technical  or  scientific  data 
developed  in  part  with  Federal  funds 
and,  in  part,  at  private  expense,  wherein 
the  contractor  or  subcontractor  has 
retained  legitimate  proprietary  interests 
in  such  data  in  accordance  with  10 
U.S.C.  2320.  Rights  in  Technical  Data;  10 
U.S.C.  2321,  Validation  of  Proprietary 
Data  Restrictions;  and  DFARS,  Subpart 
27.4.  Technical  data  developed 
exclusively  with  Federal  funds  may  be 


withheld  under  Exemption  3  if  it  meets 
the  criteria  of  10  U.S.C.  130,  Authority  to 
Withhold  from  Public  Disclosure  Certain 
Technical  Data  and  DoD  Directive 
5230.25.  (See  §  1285.3(e)(4)(iii). 

(v)  Exemption  5.  Except  as  provided 
in  §  1285.3(e)(4)(v)(B)  through  (E),  oflKiU 
section,  internal  advice, 
recommendations,  and  subjective 
evaluations,  as  contrasted  with  factual 
matters,  that  are  reflected  in  records 
pertaining  to  the  decisionmaking 
process  of  an  agency,  whether  within  or 
among  agencies  (as  defined  in  5  U.S.C. 
552(e)  or  within  or  among  DLA 
activities. 

(A)  Examples  include: 

(7)  The  nonfactual  portions  of  staff 
papers,  to  include  afteraction  reports 
and  situation  reports  containing  staff 
evaluations,  advice,  opinions,  or 
suggestions. 

[2]  Advice,  suggestions,  or  evaluations 
prepared  on  behalf  of  DLA  by  individual 
consultants  or  by  boards,  committees, 
councils,  groups,  panels,  conferences, 
commissions,  task  forces,  or  other 
similar  groups  that  are  formed  for  the 
purpose  of  obtaining  advice  and 
recommendations. 

[3]  Those  nonfactual  portions  of 
evaluations  by  DLA  personnel  of 
contractors  and  their  products. 

[4]  Information  of  a  speculative, 
tentative,  or  evaluative  nature  on  such 
matters  as  proposed  plans  to  procure, 
lease,  or  otherwise  acquire  and  dispose 
of  materials,  real  estate,  facilities  or 
functions,  when  such  information  either 
would  provide  undue  or  unfair 
competitive  advantage  to  private 
personal  interests  or  would  impede 
legitimate  Government  functions. 

(5)  Trade  secret  or  other  confidential 
research  development,  or  commercial 
information  owned  by  the  Government, 
when  premature  release  is  likely  to 
affect  the  Government's  negotiating 
position  or  other  commercial  interests. 

[6]  Records  that  are  exchanged  among 
agency  personnel  and  within  and  among 
DLA  activities  or  agencies  as  part  of  the 
preparation  for  anticipated 
administrative  proceeding  by  an  agency 
or  litigation  before  any  Federal  or  State 
court,  as  well  as  records  that  qualify  for 
the  attorney/client  privilege. 

(7)  Those  portions  of  official  reports  of 
inspection,  reports  of  the  Inspector 
General,  audits,  investigations,  or 
surveys  pertaining  to  safety,  security,  or 
the  internal  management, 
administration,  or  operation  of  one  of 
more  DLA  activities,  when  these  records 
have  traditionally  been  treated  by  the 
courts  as  privileged  against  disclosure  in 
litigation. 

(B)  If  any  such  intra  or  interagency 
record  or  reasonably  segregable  portion 


of  such  a  record,  hypothetically,  would 
be  made  available  routinely  through  the 
"discovery  process"  in  the  course  of 
litigation  with  the  agency,  i.e..  the 
process  by  which  litigants  obtain 
information  from  each  other  that  is 
relevant  to  the  issues  in  a  trial  or 
hearing,  then  it  should  not  be  withheld 
from  the  general  public  even  though 
discovery  has  not  been  sought  in  actual 
litigation.  If,  however,  the  information, 
hypothetically,  would  only  be  made 
available  through  the  discovery  process 
by  special  order  of  a  court  based  on  the 
particular  needs  of  a  litigant,  balanced 
against  agency  interests  in  maintaining 
its  confidentiality,  then  the  record  or 
document  need  not  be  made  available 
under  this  rule. 

(C)  Intra  or  interagency  memoranda  or 
letters  that  are  factual,  or  those 
reasonably  segregable  portions  that  are 
factual,  shall  be  made  available  to  a 
requester,  unless  the  factual  material  is 
otherwise  exempt  from  release, 
inextricably  intertwined  with  the 
exempt  information,  so  fragmented  as  to 
be  uninformative.  or  so  redundant  of 
information  already  available  to  the 
requester  as  to  provide  no  new 
substantive  information. 

(D)  A  direction  or  order  from  a 
superior  to  a  subordinate,  though 
contained  in  an  internal  communication, 
generally  cannot  be  withheld  from  a 
requester  if  it  constitutes  policy 
guidance  or  a  decision,  as  distinguished 
from  a  discussion  of  preliminary  matters 
or  a  request  for  information  or  advice 
that  would  coriipromise  the 
decisionmaking  process. 

(E)  An  internal  communication 
concerning  a  decision  that  subsequently 
has  been  made  a  matter  of  public  record 
must  be  made  available  to  a  requester 
when  the  rationale  for  the  decision  is 
expressly  adopted  or  incorporated  by 
reference  in  the  record  containing  the 
decision. 

(vi)  Exemption  6.  Information  in 
personnel  and  medical  files,  as  well  as 
similar  personal  information  in  other 
files,  that,  if  disclosed  to  the  requester, 
would  result  in  a  clearly  unwarranted 
invasion  of  persona!  privacy. 

(A)  Examples  of  files  containing 
personal  information  similar  to  that 
contained  in  personnel  and  medical  files 
include: 

[1]  Those  compiled  to  evaluate  or 
adjudicate  the  suitability  of  candidates 
for  civilian  employment  or  membership 
in  the  Armed  Forces,  and  the  eligibility 
of  individuals  (civilian,  military,  and 
contractor  employees)  for  either  security 
clearances  or  for  access  to  particularly 
sensitive  classified  information. 

[2]  Files  containing  reports,  records, 
and  other  material  pertaining  to 
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personnel  matters  in  which 
administrative  action,  including 
disciplinary  action,  may  be  taken. 

(B)  In  determining  whether  the  release 
of  information  would  result  in  a  "clearly 
unwarranted  invasion  of  personal 
privacy."  consideration  shall  be  given  to 
the  stated  or  ascertained  purpose  of  the 
request.  When  determining  whether  a 
release  is  "clearly  unwarranted,"  the 
public  interest  in  satisfying  this  purpose 
must  be  balanced  against  the  sensitivity 
of  the  privacy  interest  being  threatened. 
One  example  of  such  is  lists  of  names 
and  duty  addresses  of  DLA  personnel 

civilian  and  military)  assigned  to  units 
•hat  are  sensitive,  routinely  deployable, 
IP  stationed  in  foreign  territories, 
^^elease  of  such  information  could  aid  in 
he  targeting  of  DoD  employees  and 
.heir  families  by  terrorists.  This 
exemption  shall  not  be  exercised  in  an 
attempt  to  protect  the  privacy  of  a 
deceased  person:  but,  it  may  be  used  to 
protect  the  privacy  of  the  deceased 
person's  family. 

(C)  Individuals'  personnel,  medical,  or 
similar  file  may  be  withheld  from  them 
or  their  designated  legal  representative 
only  to  the  extent  consistent  with  DLAR 
5400.21. 

(D)  A  clearly  unwarranted  invasion  of 
the  privacy  of  the  persons  identified  in  a 
personnel,  medical,  or  similar  record, 
other  than  the  subject  of  the  record,  may 
constitute  a  basis  for  deleting  those 
reasonably  segregable  portions  of  that 
record  when  providing  it  to  the  subject 
of  the  record. 

(vii)  Exemption  7.  Records  or 
information  for  law  enforcement 
purposes;  i.e.,  civil,  criminal,  or  military 
law,  including  the  implementation  of 
Executive  Orders  or  rules  issued 
pursuant  to  law- 

(A)  This  exemption  applies,  however, 
only  to  the  extent  that  production  of 
such  law  enforcement  records  or 
information  could  result  in  the  following: 

(7)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

\2.\  Would  deprive  a  person  of  the 
right  to  a  fair  trial  or  to  an  impartial 
adjudication. 

(5)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy  of  a  living  person, 
including  surviving  family  members  of 
an  individual  identified  in  such  a  record. 

(4)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  source  within  the 
DoD,  a  State,  local,  or  foreign  agency  or 
authority,  or  any  private  institution 
which  furnishes  the  information  on  a 
confidential  basis. 

(5)  Could  disclose  information 
furnished  from  a  confidential  source  and 
obtained  by  a  criminal  law  enforcement 


authority  in  a  criminal  investigation  or 
by  any  agency  conducting  a  lawful 
national  security  intelligence 
investigation. 

(6)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law. 

(7)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(B)  Examples  include: 

(7)  Statements  of  witnesses  and  other 
material  developed  during  the  course  of 
the  investigation  and  all  materials 
prepared  in  connection  with  related 
Government  litigation  or  adjudicative 
proceedings. 

(2)  The  identity  of  firms  or  individuals 
being  investigated  for  alleged 
irregularities  mvolving  contracting  with 
DLA  when  neither  an  indictment  has 
been  obtained  nor  any  civil  action  filed 
against  them  by  the  United  States. 

(5)  Information  obtained  in 
confidence,  expressed  or  implied  in  the 
coarse  of  a  criminal  investigation  by  a 
criminal  law  enforcement  agency  or 
office  within  a  DoD  agency  or  a  lawful 
national  security  intelligence 
investigation  conducted  by  an 
authorized  agency  or  office  within  a 
DLA  activity.  National  security 
intelligence  investigations  include 
background  security  investigations  and 
those  investigations  conducted  for  the 
purpose  of  obtaining  affirmative  or 
counterintelligence  information. 

(C)  The  right  of  individual  litigants  to 
investigative  records  currently  available 
by  law  (such  as  18  U.S.C.  3500.  The 
Jencks  Act),  is  not  diminished. 

(D)  When  the  subject  of  an 
investigative  record  is  the  requester  of 
the  record,  it  may  be  withheld  only  as 
authorized  by  DLAR  5400.21. 

(E)  Exclusions.  Excluded  from  the 
above  exemption  are  the  following: 

(7)  Whenever  a  request  is  made  which 
involves  access  to  records  or 
information  compiled  for  law 
enforcement  purposes,  and  the 
investigation  or  proceeding  involves  a 
possible  violation  of  criminal  law  where 
there  is  reason  to  believe  that  the 
subject  of  the  investigation  or 
proceeding  is  unaware  of  its  pendency, 
and  the  disclosure  of  the  existence  of 
the  records  could  reasonably  be 
expected  to  interfere  with  enforcement 
proceedings,  the  records  or  information 
during  only  such  times  as  that 
circumstance  continues,  may  be  treated 
as  not  subject  to  Exemption  7.  In  such 
situation,  the  response  to  the  requester 
will  state  that  no  records  were  found. 


[2\  Whenever  information  records 
maintained  by  a  criminal  law 
enforcement  organization  under  the 
informant's  name  or  personal  identifier 
are  requested  by  a  third  party  using  the 
informant's  name  or  personal  identifier, 
the  records  may  be  treated  as  not 
subject  to  Exemption  7,  unless  the 
informant's  status  as  an  informant  has 
been  officially  confirmed,  ll  is 
determined  that  the  records  are  not 
subject  to  Exemption  7,  the  response  to 
the  requester  will  slate  iha*  no  records 
were  found. 

(viii)  Exemption  8.  Those  contained  in 
or  related  to  examination,  operation,  or 
condition  reports  prepared  by,  on 
behalf,  or  for  the  use  of  any  agency 
responsible  for  the  regulalion  or 
supervision  of  fmancial  institutions. 

(ix)  Exemption  9.  Those  containing 
geological  and  geophysical  information 
and  data  (including  maps)  concerning 
wells. 

§  1285.4    Definitions. 

As  used  in  this  regulation,  the 
following  terms  and  meanings  shall  be 
applicable. 

(a)  Administrative  Appeal.  A  request 
by  a  member  of  the  general  public,  made 
under  the  FOIA,  asking  the  appellate 
authority  to  reverse  an  Initial  Denial 
Authority  decision  to  withhold  all  or 
part  of  a  requested  record,  to  deny  a 
request  for  waiver  or  reduction  of  fees, 
or  to  impose  fees  under  a  standard  for 
individual  requester  and  use  categories. 

(b)  Agency  Record.  (1)  The  products  of 
data  compilation,  regardless  of  physical 
form  or  characteristics,  made  or  received 
by  a  DLA  activity  in  connection  with  the 
transaction  of  public  business  and 
preserved  by  a  DLA  activity  primarily  as 
evidence  of  the  organization,  policies, 
functions,  decisions,  or  procedures  of  the 
DLA  activity. 

(2)  The  following  are  not  included 
within  the  definition  of  the  word 
"record": 

(i)  Library  and  museum  material, 
made,  acquired,  and  preserved  solely  for 
reference  or  exhibition. 

(ii)  Objects  or  articles,  such  as 
structures,  furniture,  paintings, 
sculpture,  three-dimensional  models, 
vehicles  and  equipment,  whatever  their 
historical  value  or  value  as  evidence. 

(iii)  Commercially  exploitable 
resources,  including  but  not  limited  to: 

(A)  Maps  and  charts,  map  compilation 
manuscripts  and  map  research 
materials,  and  data  if  not  created  or 
used  as  primary  sources  of  information 
about  organization,  policies,  functions, 
decisions,  or  procedures  of  a  DLA 
activity. 
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(B)  Computer  software  and  related 
software  documentation  if  not  created 
or  used  as  primary  sources  of 
information  about  organizations, 
policies,  functions,  decisions,  or 
procedures  of  a  DLA  activity.  (This  does 
not  include  the  underlying  data  which  is 
processed  and  produced  by  such 
software  and  which  may,  in  some 
instances,  be  stored  with  the  software.) 

(iv)  Unaltered  publications  and 
processed  documents,  such  as 
regulations,  manuals,  maps,  charts,  and 
related  geophysical  materials,  that  are 
available  to  the  public  through  an 
established  distribution  system  with  or 
without  charges. 

(v)  Anything  that  is  not  a  tangible  or 
documentary  record,  such  as  an 
individual's  memory  or  oral 
communication. 

(vi)  Personal  records  of  an  individual 
not  subject  to  agency  creation  or 
retention  requirements,  created  and 
maintained  primarily  for  the 
convenience  of  an  agency  employee, 
and  not  distributed  to  other  agency 
employees  for  their  official  use. 

(vii)  Information  stored  within  a 
computer  for  which  there  is  no  existing 
computer  program  or  printout. 

(3)  A  record  must  exist  and  be 
controlled  by  DLA  at  the  time  of  the 
request  to  be  considered  subject  to  this 
regulation.  There  is  no  obligation  to 
create,  compile,  or  obtain  a  record  to 
satisfy  a  FOIA  request. 

(c)  Appellate  Authority.  The  Director, 
DLA.  or  his  designee,  except  for  fee 
waivers  and  category  determinations. 
The  appellate  authority  for  such  appeals 
is  the  Staff  Director,  Office  of 
Administration,  HQ  DLA.  (See 

%  1285.7(a)(l)(vi).) 

(d)  Commercial  Use  Request.  A 
request  from,  or  on  behalf  of,  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made. 

(e)  DLA  Activity.  An  activity  of  the 
Defense  Logistics  Agency,  as  defined  in 
paragraph  \\,  which  is  authorized  to 
receive  and  act  on  FOIA  requests. 

(f)  Duplication.  The  process  of  making 
a  copy  of  a  document  necessary  to 
respond  to  a  request.  Such  copies  can 
take  the  form  of  paper  copy,  microfiche, 
audiovisual,  or  machine  readable 
documentation,  such  as  magnetic  tape  or 
disc. 

(g)  Educational  Institution.  A 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  professional  education, 
and  an  institution  of  vocational 


education  which  operates  a  program  of 
scholarly  research. 

(h)  FOIA  Request.  A  written  request 
for  DLA  records  made  by  a  member  of 
the  public,  that  either  explicitly  or 
implicitly  invokes  the  FOLA,  DoD 
Directive  5400.7,  DLAR  5400.14,  or  DLA 
activity  supplements  to  DLAR  5400.14. 

(i)  Initial  Denial  Authority.  An  official 
who  has  been  granted  authority  by  the 
Director,  DLA,  to  withhold  records 
requested  under  the  FOIA  for  one  or 
more  of  the  nine  categories  of  records 
exempt  from  mandatory  disclosure.  This 
includes  the  Director  of  HQ  DLA  PSEs 
and  Heads  of  PLFAs. 

(j)  Noncommercial  Scientific 
Institution.  An  institution  that  is  not 
operated  on  a  commercial  basis  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research  which 
is  not  intended  to  promote  any 
particular  product  or  industry. 

(k)  Other  Use.  A  request  which  does 
not  fit  into  any  other  category. 

[\]  Representative  of  the  News  Media. 
Any  person  actively  gathering  news  for 
an  entity  that  is  organized  and  operated 
to  publish  or  broadcast  news  to  the 
public. 

(m)  Review.  The  process  of  examining 
documents  located  in  response  to  an 
FOIA  request  to  determine  whether  one 
or  more  of  the  FOIA  exemptions  permit 
withholding  any  portion  of  any 
documents  may  be  withheld.  It  also 
refers  to  the  processing  of  documents  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  prepare  them  for  release. 
Review  does  not  include  time  spent 
resolving  general,  legal,  or  policy  issues 
regarding  the  application  of  exemptions. 

(n)  Search.  All  time  spent  looking  for 
material  that  is  responsive  to  a  request, 
including  page-by-page  and  line-by-line 
identification  of  material  within 
documents. 

I 

§1285.5    Background. 

The  FOIA  describes  the  kinds  of 
official  records  and  information  that  are 
to  be  made  available  to  and  withheld 
from  the  public,  requires  facilities  be 
made  available  to  the  public  for  the 
examination  and  copying  of  records, 
and  provides  procedures  for  the  review 
of  denials  to  the  release  of  records  and 
information  to  the  public. 

§  1285.6    Significant  changes. 

This  revision  incorporates  the 
Freedom  of  Information  Reform  Act  of 
1988,  Pub.  L  No.  99-570  (1986);  National 
Defense  Authorization  Act  for  fiscal 
year  1987,  Pub.  L  No.  99-661.  section  954 
(1986)  and  DoD  5400.7-R,  DoD  Freedom 
of  Information  Act  Program.  The  text 
includes  a  total  revision  of  FOIA  fee 
provisions,  which  provides  for  new 


requester  categories,  a  revised  fee 
schedule,  and  charges  for  technical  data. 
The  scope  of  Exemption  7 
§  1285.3(e)(4)(vii)  has  been  expanded  to 
include  all  law  enforcement  records. 
The  annual  FOIA  report  has  also  been 
revised.  Other  text  modifications  are 
either  based  on  recent  court  decisions  or 
are  made  to  clarify  existing  policies  and 
procedures. 

§1285.7    Retponslblities. 

(a)  HQ  DLA-\Vi  The  Staff  Director. 
Administration,  DLA  (DLA-X)  will: 

(i)  Serve  as  the  point  of  contact  for 
referring  members  of  the  public  desiring 
to  examine  and  copy  records  to  the 
appropriate  staff  element,  within  either 
HQ  DLA  or  the  DLA  Administrative 
Support  Center  (DASC),  having  custody 
of  the  records. 

(ii)  Maintain  copies  of  certain  final 
decisions  in  the  adjudication  of  cases, 
staff  manuals,  and  materials  referred  to 
in  §  1285.7(b)(3)  for  public  inspection 
and  copying  with  related  indices  as 
required. 

(iii)  Process  requests  for  records 
received  under  provisions  of  paragraph 
VinA  of  this  regulation. 

(iv)  Review  DLA  publications  to 
assure  that  those  meeting  the  criteria  for 
publication  in  the  Federal  Register  are 
prepared  in  proper  form  and  transmitted 
for  publication  in  the  Federal  Register, 
as  required  by  DLAR  5025.19. 
Publication  of  Material  in  the  Federal 
Register. 

(v)  Maintain  a  file  of  copies  of  all 
responses  provided  by  PSEs  and  denials 
provided  by  PLFAs. 

(vi)  Serve  as  the  appellate  authority 
on  fee  waivers  and  category 
determinations. 

(2)  The  Staff  Director,  Office  of  Public 
Affairs,  DLA  (DLA-B)  will  serve  as  a 
coordinating  office  for  the  release  of 
information  to  the  news  media. 

(3)  The  General  Counsel,  DLA  (DLA- 
G)  will: 

(i)  Provide  advice  and  assistance  to 
HQ  DLA  PSEs  in  determining 
releasability  of  records. 

(ii)  Process  appeals  to  the  Director, 
DLA,  of  denials  to  provide  records. 

(iii)  Coordinate  denials  of  releases 
with  Office  of  the  General  Counsel, 
DoD,  and  the  Department  of  Justice,  as 
appropriate. 

(4)  The  Heads  of  DLA  Principal  Staff 
Elements  (PSEs)  will: 

(i)  Review  all  instructions  for  which 
they  are  the  proponent  to  ensure  that 
such  instructions  are  consistent  with  the 
provisions  of  this  regulation. 

(ii)  E^ure  that  the  provisions  of  this 
regulation  are  followed  in  processing 
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requests  for  records  from  members  of 
the  public. 

(iii)  Forward  to  the  Chief,  Resources 
Management  Division.  Office  of 
Administration  (DLA-XA).  any  FOIA 
request  received  by  the  PSEs  that  the 
request  may  be  administratively 
controlled. 

(iv)  Coordinate  requests  from  the 
public  for  information  with  other  HQ 
DLA  staff  elements,  to  the  extent 
considered  necessary. 

(v)  Furnish  DLA-XA  a  copy  of  all 
responses  to  provide  a  record  of  action 
taken  pursuant  to  the  provisions  of 
§  1285.8(c).  Copies  will  be  identified 
using  the  control  number  furnished  by 
DLA-XA.  Furnish  DLA-XA  a  completed 
DLA  Form  1786,  Freedom  of  Information 
Case  Summary,  for  every  FOIA  request 
to  which  the  PSE  responds. 

(vi)  Make  initial  determination  to 
deny  release  after  coordination  with 
DLA-G. 

(b)  The  Heads  of  DLA  Primary  Level 
Field  Activities  (PLFAs)  will: 

(1)  Ensure  that  the  provisions  of  this 
regulation  are  followed  in  processing 
requests  for  records  from  members  of 
the  public. 

(2)  Provide  convenient  facilities  where 
members  of  the  public  may  examine  and 
copy  documents  which  may  be  released 
to  them. 

(3)  Maintain  a  copy  of  the  following 
for  examination  and  copying  by  the 
public: 

(i)  DLAH  5805.1,  DLA  Organization 
Directory,  which  reflects  the  mailing 
addresses  of  all  DLA  activities  of  DLA. 

(ii)  DLAH  5025.1,  Defense  Logistics 
Agency  Index  of  Publications,  which 
contains  a  topical  index  of  the 
publications  issued  by  HQ  DLA. 

(iii)  DLAM  5015.1,  Files  Maintenance 
and  Disposition,  which  contains  a 
functional  description  of  all  records  and 
files  generated  by  DLA.  This  manual 
also  contains  a  topical  index. 

(iv)  A  copy  of  such  local  indexes  of 
opinions,  orders,  statements  of  policy, 
and  publications  that  may  exist,  or  that 
may  be  prepared  in  the  future. 

(4)  For  each  FOIA  request  processed, 
prepare  and  retain  a  DLA  Form  1786  to 
ensure  that  all  costs  related  to  the 
request  are  properly  documented. 

(5)  Arrange  for  the  collection  of  fees 
associated  with  locating  and  providing 
of  copies  of  documentary  material 
(Appendix  A). 

(6)  Furnish  DLA-XA  a  copy  of  all 
denials  to  provide  a  record  made  under 
the  provisions  of  §1285.8(c). 

(7)  Prepare  and  submit  reports  in 
accordance  with  §  1285.9. 

(8)  Establish  safeguards  to  ensure  that 
the  official  records  of  the  activity  are 
properly  safeguarded  during  the  time 


they  are  made  available  for  examination 
by  a  member  of  the  public. 

(9)  Establish  a  control  system  to 
ensure  that  operating  procedures 
provide  for  prompt  response  to  all 
requests  for  records. 

(10]  Establish  a  training  program  for 
those  personnel  who  may  be  involved  in 
responding  to  requests  from  the  public 
for  records. 

(11)  Refer  cases  of  significance  to 
DLA-G  for  review  and  evaluation  when 
the  issues  raised  are  unusual,  precedent 
setting,  matters  of  disagreement  among 
activities,  or  otherwise  requiring  special 
attention  or  guidance. 

(12)  Maintain  a  record  of  all  FOIA 
requests  for  logistical  data  (data  on 
magnetic  tape  extracted  from  any  of  the 
DLA  Automated  Data  Processing  (ADP) 
systems).  The  record  will  contain  the 
requester's  identification,  the  date  of  the 
request,  what  information  was 
requested,  and  what  information  was 
furnished.  This  record  will  be  kept  on 
file  for  5  years. 

§  128S.8    Procedures. 

(a)  Requests  for  the  Examination  or 
Copies  of  Records.  (1)  Members  of  the 
public  may  make  written  requests  for 
copies  of  DLA  records  or  for  permission 
to  examine  such  records  during  the 
normal  business  hours  of  DLA  activities. 
Such  requests  should  be  submitted 
directly  to  the  appropriate  activities 
listed  in  Appendix  E  of  this  regulation.  If 
the  appropriate  activity  is  either 
unknown  or  cannot  be  ascertained,  and 
the  record  is  likely  to  be  in  the 
possession  and  control  of  DLA.  the 
request  may  be  submitted  to  HQ  DLA, 
ATTN:  DLA-XAM,  Cameron  Station, 
Alexandria,  Virginia  22304-6100. 

(2)  In  submitting  requests,  requesters 
should: 

(i)  Identify  each  record  sought  with 
sufficient  detail  to  permit  the  location  of 
the  record  with  a  reasonable  amount  of 
effort.  Information  as  to  where  the 
record  originated,  its  subject,  date, 
number,  or  other  identifying  particulars 
should  be  provided  whenever  possible. 

(ii)  Identify  all  other  Federal  agencies 
subject  to  the  provisions  of  the  Freedom 
of  Information  Act  to  which  the  request 
has  been  sent.  This  will  reduce 
processing  and  coordination  time 
between  agencies  and  redundant 
referrals. 

(iii)  Provide  a  statement  of  their 
willingness  to  pay  assessible  charges 
under  the  schedule  of  fees  in  Appendix 
A  of  this  rule.  A  statement  must  include 
a  specific  monetary  amount  if  the 
assessible  fees  are  likely  to  exceed  $15 
or  a  specific  justification  for  any  waiver 
or  reduction  of  fees  sought  based  on 
public  interest  in  release  or  disclosure. 


Requesters  should  also  substantiate  any 
claim  for  the  assessment  of  fees  under  a 
specific  fee  category  as  explained  in 
Appendix  A  of  this  rule. 

(3)  DLA  activities  will  promptly 
forward  misdirected  requests  to  the 
proper  agency  or  activity  through  FOIA 
channels  and  notify  the  requester  of  the 
referraL  The  lO-working-day  period 
allowed  for  responding  to  requests  will 
not  begin  until  the  activity  having  the 
responsive  records  receives  a  request 
complying  with  procedural  requirements 
of  this  regulation,  including  statements 
on  the  payment  of  fees. 

(4)  The  provisions  of  the  FOIA  are 
intended  for  parties  with  private 
interests.  Officials  seeking  documents  or 
information  on  behalf  of  foreign 
governments,  other  Federal  agencies, 
and  state  and  local  agencies  are 
encouraged  to  employ  ofHcial  channels. 
The  release  of  records  to  individuals 
under  the  FOIA  is  a  public  release  of 
information.  DLA  activities  will  consider 
FOIA  requests  from  such  officials  as 
made  in  a  private,  rather  than  official, 
capacity  and  will  make  disclosure  and 
fee  determinations  accordingly. 

(b)  Control  System  and  Time  Limits. 
(1)  Each  DLA  activity  will  maintain  a 
control  system  designed  to  ensure 
compliance  with  the  FOIA.  The  system 
shall  provide  controls  to  maintain 
responsiveness  in  handling  requests 
made  under  the  FOIA  and  methods  to 
assure  accurate  cost  accounting  for  the 
assessment  of  fees  and  reporting. 

(2)  On  receipt  of  a  properly  submitted 
FOIA  request,  DLA  activities  will  locate 
and  assemble  responsive  records, 
determine  whether  they  are  releasable 
under  the  provisions  of  this  regulation, 
determine  the  fees  appropriately 
charged,  and  advise  the  requester 
accordingly.  Initial  determinations  on 
either  the  release  or  denial  of  records, 
and  notice  to  requesters,  should  be 
provided  within  10  working  days 
following  receipt  of  the  request  by  the 
activity  maintaining  the  records. 

(3)  In  certain  cases,  DLA  activities 
may  exercise  an  extension  to  the  normal 
10-working-day  period  outlined  above. 
Such  extensions  must  be  approved  by 
the  FOIA  Officer  for  the  activity  and 
may  not  exceed  10  additional  workdays. 
The  requester  will  be  notified  of 
approved  extensions  within  the  initial 
10-working-day  period  described  in 
paragraph  (b)(2)  of  this  section;  and,  the 
requester  will  be  advised  of  the 
circumstances  necessitating  the 
extension  and  the  anticipated  date  of  a 
determination  and  response  to  the 
request.  The  circumstances  where  such 
extensions  may  be  approved  include: 
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(i)  The  record(s)  sought  are  located  at 
places  other  than  the  activity  processing 
the  request,  such  as  Federal  Archives 
and  Records  Center  or  geographically 
separated  elements  of  the  activity. 

(ii)  The  request  requires  the  collection 
and  review  of  a  substantial  number  of 
records. 

(iii)  The  disclosure  determination 
requires  consultation  with  another 
activity  or  agency  with  a  substantial 
interest. 

(4)  As  an  alternative  to  the  extensions 
described  above,  DIJ^  activities  may 
seek  informal  agreements  with 
requesters  for  extensions  in  unusual 
circumstances  when  time  limits  become 
an  issue  in  the  activity's  response  to  the 
request. 

(c)  Initial  Disclosure  Determinations. 
(1)  Initial  determinations  to  make 
records  available  may  be  made  by  any 
official  designated  by  the  activity.  When 
a  decision  is  made  to  release  records  in 
response  to  a  FOIA  request,  the  records 
will  be  made  available  promptly  to  the 
requester.  When  the  request  is  for  the 
examination  of  releasable  records,  the 
official  will  advise  the  requester  when 
and  where  he  may  appear  for  the 
purpose.  Examinations  will  be  held 
during  normal  business  hours  except  in 
unusual  circumstances. 

(2)  DLA  officials  with  the  authority  to 
release  information  under  this  regulation 
should  consult  public  affairs  officers 
when  releasing  records  on  matters 
considered  newsworthy  or  when 
releasing  records  to  media 
representatives. 

(3)  There  are  seven  reasons  for  not 
providing  a  record  in  response  to  a 
FOIA  request: 

(i)  The  information  or  item  requested 
is  not  a  record  within  the  meaning  of  the 
FOIA  and  this  regulation. 

(ii)  The  record  has  not  been  described 
with  sufficient  specificity  to  enable  DLA 
to  locate  it  by  conducting  a  reasonable 
search. 

(iii)  The  requester  has  failed  to 
comply  with  procedural  requirements, 
including  agreements  to  pay  assessable 
fees,  imposed  by  this  regulation. 

(iv)  DLA  determines  through 
knowledge  of  its  files  and  reasonable 
searches  that  it  neither  controls  nor 
otherwise  processes  the  requested 
record  or  that  the  requested  record  does 
not  exist. 

(v)  The  request  is  withdrawn  by  the 
requester. 

(vi)  The  request  is  transferred  to 
another  activity  or  agency. 

(vii)  The  request  is  denied  in 
accordance  with  the  provisions  of  this 
regulation. 

(4)  Determinations  to  withhold  either 
records  or  information  within  records 


may  be  made  only  by  the  Heads  of  DLA 
PLFAs  or  the  Heads  of  HQ  DLA  PSEs. 
This  authority  may  not  be  redelegated. 

(d)  Consultation  on  Confidential 
Commercial  Information.  (1)  When  a 
request  is  received  for  a  record 
containing  information  provided  by  a 
source  outside  the  Federal  Government, 
which  is  subject  to  disclosure  and,  if 
disclosed,  could  reasonably  be  expected 
to  cause  substantial  competitive  harm  to 
the  source,  the  activity  will  notify  the 
source  of  the  pending  disclosure 
determination  and  provide  the  source  or 
its  designee  with  an  opportunity  to 
object  to  the  disclosure  of  any  specified 
portion  of  the  information  and  to  state 
all  grounds  on  which  disclosure  is 
opposed.  Notice  and  consultation  with 
the  source  of  such  information  is  not 
required,  however,  when  the  activity 
determines: 

(i)  The  information  should  not  be 
disclosed. 

(ii)  The  information  or  record  has 
been  published  or  officially  made 
available  to  the  public. 

(iii)  Disclosure  of  the  information  is 
required  by  a  law  other  than  the  FOIA. 

(2)  In  consulting  sources  under  this 
procedure,  DLA  activities  shall  provide 
sources  a  reasonable  period  of  time  to 
present  objections  to  disclosure.  The 
requester  shall  be  provided  a  concurrent 
notification  on  the  activity's  use  of  this 
consultation  procedure  with  an 
estimated  date  for  the  activity's 
disclosure  determination. 

(3)  DLA  activities  shall  give  careful 
consideration  to  all  specified  grounds 
for  nondisclosure  presented  by  the 
source.  Initial  denial  authorities  will 
make  disclosure  determinations.  When 
a  substantial  issue  has  been  raised,  the 
activity  may  seek  additional  information 
from  the  source  of  the  information  and 
afford  the  source  and  requester 
reasonable  opportunities  to  present  their 
arguments  on  the  legal  and  substantive 
issues  involved  prior  to  making  an 
agency  determination. 

(i)  When  the  initial  denial  authority 
determines  the  information 
appropriately  withheld,  the  activity  shall 
issue  a  denial  to  the  requester  under  the 
procedures  outlined  in  §  1285.8(c)  and 
shall  provide  a  copy  of  the 
determination  to  the  source. 

(ii)  In  those  instances  when  the  source 
has  objected  to  disclosure,  and  the 
initial  denial  authority  determines  the 
information  will  be  disclosed,  the 
activity  shall  provide  the  source  with  a 
written  statement  which  briefly  explains 
the  reasons  for  disclosure  and  a 
scheduled  date  for  release  to  requester. 
The  statement  shall  be  provided  to  the 
source  by  certified  mail  with  return 
receipt  reasonably  prior  to  the  specified 


disclosure  date.  A  copy  of  this  statement 
will  also  be  provided  to  the  requester. 
When  the  source  advises  it  will  seek  a 
restraining  order  or  take  court  action  to 
prevent  release  of  the  record  or 
information,  the  activity  will  notify  the 
requester  of  the  proposed  action. 

(4)  Likewise,  whenever  a  DLA  activity 
is  informed  that  a  FOIA  requester  has 
brought  suit  in  court  seeking  to  compel 
disclosure  of  Confidential  commercial 
information,  the  source  will  be  notified 
promptly  of  the  suit. 

(e)  Denials.  (1 )  A  record  in  the 
possession  and  control  of  DLA  may  be 
withheld  only  when  the  record  falls 
within  one  or  more  of  the  nine 
categories  of  records  exempt  from 
mandatory  disclosure  under  the  FOIA. 
and  the  use  of  discretionary  authority  to 
release  the  record  is  determined  to  be 
unwarranted.  Staff  consultation  and 
coordination  with  the  servicing  Office  of 
Counsel  are  mandatory  for  all  denials. 

(2)  Although  exempt  portions  of 
records  may  be  denied,  nonexempt 
portions  must  be  released  to  the 
requester  when  the  meaning  of  these 
portions  is  not  distorted  by  the  deletion 
of  denied  portions  and  when  it 
reasonably  can  be  assumed  that  a 
skillful  and  knowledgeable  person  could 
not  reconstruct  the  excised  information. 
When  a  record  is  denied  in  whole  based 
on  distortion  or  reconstruction  potential, 
the  response  advising  the  requester  of 
the  determinaticn  will  specifically  state 
that  it  is  not  possible  to  reasonably 
segregate  meaningful  portions  for 
release. 

(3)  When  a  request  for  a  record  is 
denied  in  whole  or  in  part,  the  Head  of 
the  PLFA  or  the  Head  of  the  PSE  will 
inform  the  requester  in  writing  of  the 
specific  exemption(s)  on  which  the 
denial  is  based  and  explain  the 
determination  in  sufficient  detail  to 
permit  the  requester  to  make  a  decision 
concerning  appeal.  The  determination 
will  also  inform  the  requester  of  his/her 
rights  of  appeal  to  the  Director,  DLA. 
Such  appeals  must  be  made  within  60 
calendar  days  of  the  determination, 
contain  the  reasons  for  the  requester's 
disagreement  with  the  determination, 
and  be  addressed  to  HQ  DLA  (ATTN: 
DIA-G),  Cameron  Station,  Alexandria, 
VA  22304-6100. 

(i)  When  the  initial  denial  is  based  on 
security  classification,  the  explanation 
will  include  a  summary  of  the  applicable 
criteria  for  classification,  as  well  as  an 
explanation,  to  the  extent  reasonably 
feasible,  of  how  the  criteria  apply  to  the 
particular  records  in  question.  (See 
DLAR  5200.12.  DLA  Information  Security 
Program,  setting  forth  the  criteria  or 
rationale  for  classification.)  The 
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determination  will  also  advise  the 
requester  of  the  availability  of 
declassification  review  of  records  more 
than  10  years  old  under  OoD  S20ai-R. 
when  appropriate. 

(ii)  DLA  activities  will  provide  an 
informational  copy  of  each  denial  to 
DLA-XAM.  No  supporting  documents 
sadi  as  requests  or  withheld  documents 
need  be  forwarded. 

(f)  Appeals.  (1)  Requesters  denied 
access  to  records  under  the  provisions 
of  subparagraph  E,  may  appeal  such 
determinations  to  the  Ehrector,  DLA. 
However,  a  "no  record"  finding  may  not 
be  appealed,  although  a  requester  may 
ask  the  agency  to  search  other  files  or 
provide  more  detailed  identification  to 
facilitate  another  search  of  the  Hies.  The 
procedares  in  this  section  concern 
appeals  regarding  disclosure  matters 
and  the  appropriate  use  of  exemption 
procedures  for  appeals  of  fee 
determinations  are  outlined  in  Appendix 
A  of  this  rule.  Records  which  are  denied 
should  be  retained  during  the  time 
submitted  im  appeal. 

(2)  The  requester  shall  be  advised  that 
an  appeal  shoold  be  filed  so  that  it 
reaches  the  appellate  authority  within 
60  calender  days  after  the  date  of  the 
initial  denial  letter.  At  the  conclusion  of 
this  period,  the  case  may  be  considered 
closed;  however,  such  closure  does  not 
prednde  the  requester  from  filing 
Utigatioa  in  cases  where  the  requester 
has  been  provided  a  series  of 
determinations  for  a  single  request,  the 
time  for  appeal  will  begin  on  the  date  of 
the  last  determination  of  the  series. 
When  filing  an  appeal,  a  copy  of  the 
letter  denying  the  initial  request  should 
be  included. 

(3)  Final  determinations  normally 
shall  be  made  within  20  working  days  of 
receipt  of  an  appropriately  submitted 
appeal.  When  additional  time  is 
required  to  respond  to  the  appeal  for  the 
reasons  outlined  in  {  1285.8(b)(3).  the 
final  determination  may  be  delayed  for 
the  niunber  of  working  days  (not  to 
exceed  10  days]  not  used  as  additional 
time  for  responding  to  the  initial  request. 
DLA-G  will  advise  the  requester  of  the 
circumstances  in  the  use  of  such 
extensions  and  the  anticipated  date  of  a 
substantive  response.  Requesters  shall 
be  advised  that,  if  the  delay  exceeds  the 


statutory  extension  provision  or  is  for 
reasons  other  than  the  unusual 
circumstances  identified  in 
S  1285J(b)(3),  they  may  consider  their 
administrative  remedies  exhausted. 
They  may.  however,  without  prejudicing 
their  right  of  judicial  remedy,  await  a 
substantive  response.  DLA  shall 
contiime  to  {Hvcess  the  case 
expeditiously,  whether  or  not  the 
requester  seeks  a  court  order  for  release 
of  the  reourds.  but  a  copy  of  any 
response  provided  subsequent  to  filing  a 
complaint  shall  be  forwarded  to  the 
Department  of  Justice. 

(4)  When  the  Director,  DLA,  makes  a 
determination  to  release  all  or  a  portion 
of  the  records  sought  on  appeal  the 
records  shall  be  made  available 
promptly  to  the  requester  after 
compliance  with  procedural 
requirements,  such  as  payment  of  fees. 
A  final  denial  to  provide  records  son^t 
will  be  made  in  writing,  explain  the 
exemptions  invoked,  advise  that  the 
material  being  denied  does  not  contain 
meaningful  portions  that  are  reasonably 
segregable.  and  advise  the  requester  of 
the  rig^t  of  judicial  review.  When  the 
final  denial  is  based  in  whole  or  in  part 
on  a  security  classification,  the 
explanation  will  include  a  determination 
that  the  record  meets  the  criteria  and 
ratkmsle  of  the  governing  Executive 
Order,  that  the  determination  is  based 
on  declassification  review,  and  explain 
how  the  review  confirmed  the  validity  of 
continuing  classification. 

(g)  Privileged  Release.  (1)  Subject  to 
the  limitations  in  DoD  5200.1-R  and 
DLAR  5400.21,  records  exempt  from 
mandatory  disclosure  under  this 
regulation,  may  be  authenticated  and 
released  to  officials  requesting  them  on 
behalf  of  local,  state,  and  Federal 
Govenunent  authorities  (including 
executive,  administrative,  legislative, 
and  judicial  authorities)  as  follows: 

(i)  To  Congress,  in  accordance  with 
DoD  Directive  5400.4.  Provision  of 
information  to  Congress,  and  DLAR 
5400.12. 

(ii)  To  the  Federal  courts  as  ordered 
by  the  officers  of  the  court  for  the 
administration  of  justice. 

(iii)  To  executive  and  administrative 
agencies  of  the  Federal  Government  and 
state  and  local  officials  as  determined 


by  the  Director,  DLA.  the  Heads  of  HQ 
DLA  PSEs.  Commanders  of  PLFAs.  and 
other  authorized  officials. 

(2)Tedmical  information  and  data 
exempt  itxxm  mandatory  disclosure  may 
also  be  disseminated  or  released  to 
qualified  contractors  and  registered 
users  under  the  specific  limitations  and 
requirements.  (See  DoD  Instruction 
5200.21,  Dissemination  of  DoD  Technical 
Information,  and  DoD  Directive  5230.25.) 

(3)  Privileged  release  is  not  considered 
public  release  for  the  purposes  of  FOIA 
and  this  regulation.  DLA  activities  will 
inform  parties  receiving  records  luider 
this  section  that  such  records  are 
exempt  from  public  release  under  the 
FOLA  and  are  privileged.  They  will  also 
provide  special  handling  instructions, 
where  appropriate. 

§  128S.9    Forms  and  Reports. 

Each  PLFA  shall  i»«pare  statistics 
and  accumulate  paperwork  for  the 
preceding  calender  year  on  those  items 
prescribed  for  the  annual  FOLA  Report 
(Appendix  D),  and  submit  this  materia) 
to  DLA-XAM  on  or  before  15  January 
each  year.  This  reporting  requirement  is 
assigned  RCS  DD-PA(A)1365. 

Appendix  A— Fee  Schedule 

(a)  General  Provisions 
(1)  AppHcab'on 

(i)  The  fees  described  in  this  endosnre 
apply  to  FdA  requests  and  other  inquiries 
which  solicit  DLA  records,  including  (hose 
containing  technical  data.  They  reflect  direct 
costs  in  processing  of  public  requests  ander 
the  FOIA.  and  direct  and  indirect  costs  in 
processing  requests  for  technical  data.  The 
fees  identified  are  subject  to  limitations  on 
the  nature  of  assessable  fees  based  on  tlie 
category  of  the  requester,  statutory  and 
automatic  waivers  based  on  the  category 
determination  and  cost  of  routine  collection, 
and  either  the  waiver  or  reduction  of  fees 
when  disclosure  serves  the  public  interest. 

(ii)  The  specific  provisions  on  assessable 
fees,  restrictions,  and  waivers  are  provided  in 
outline  from  below  for  easy  reference.  The 
chart  identifies  four  classes  of  requesters  and 
the  types  of  charges  which  may  be  assessed 
each  class.  The  chart  lists  the  waiver  of 
charges  which  are  required  by  law  and  the 
automatic  waiver  of  $15  based  on  DLA  fee 
collection  expenses. 


UMI 


Requester  dass 


Commarcial  Use _ 

Med»... 

Educaliond  and  Nonoomnwrdal  Sdenlific  InsO- 

Mom. 
Other 


Assessable  fees 


Search,  Dupicetion.  and  r>evta» . 

Duplication 

.-...do 


Seerch  and  OupHcetion . 


Statutory  MMMer 


First  100  pages. 

jia 

First  too  pages.  FirsI  2  hours  of  Search . 


Autotnaiic 


SIS 
15 
15 

15 
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Example:  For  an  "other"  request  that 
involved  2  hours  and  10  minutes  of  search 
time,  and  resulted  in  105  pages  of  documents, 
an  activity  would  determine  the  cost  of  10 
minutes  of  search  time  and  only  Hve  pages  of 
duplication.  If  this  processing  was  equal  to, 
or  less  than,  the  cost  for  billing  the  requester 
and  processing  the  fee  collected  ($15  or  less), 
no  charges  would  result. 

(2)  Fee  Assessment 

(i)  DLA  activities  will  evaluate  each 
request  to  determine  the  requester  category 
and  adequacy  of  any  fee  declaration.  An 
adequate  declaration  requires  a  willingness 
by  the  requester  to  pay  fees  in  an  amount 
equal  to,  or  greater  than,  the  assessable 
charges  for  the  request.  When  provided, 
statements  in  requests  regarding  the 
willingness  to  pay  for  specific  services,  such 
as  search,  duplication,  and  review,  must 
encompass  those  appropriately  assessable 
for  the  requester  category  described  above. 
DLA  activities  will  provide  requesters  an 
opportunity  to  amend  inadequate  fee 
declarations  and  provide  estimates  of 
prospective  charges  when  required.  When  a 
requester  fails  to  provide  an  adequate 
declaration  within  30  days  after  notification 
of  a  deficiency,  the  request  for  information 
will  be  considered  withdrawn. 

(ii)  A  requester's  claims  for  assessment  of 
fees  under  a  speciflc  category  will  be 
carefully  considered.  A  DLA  activity  may 
require  a  requester  to  substantiate  a  claim  for 
assessment  under  a  claimed  category.  In  the 
absence  of  requester  claims,  an  activity  will 
determine  the  category  into  which  a 
requester  falls,  basing  its  determination  on  all 
available  information  and  evidence. 

(iii)  When  an  activity  disagrees  with  a 
requester  claim  for  fee  assessment  under  a 
specific  category,  the  initial  denial  authority 
for  the  activity  concerned  will  provide  a 
written  determination  advising  the  requester: 

(A)  The  category  into  which  the  requester 
was  placed  for  the  assessment  of  fees  and  on 
the  rationale  for  this  determination. 

(B)  That  additional  information  to  justify 
the  category  claimed  should  be  forwarded. 

(C)  Absent  further  information,  the  activity 
will  render,  within  30  calendar  days,  a  Hnal 
category  determination. 

(D)  That  the  determination  may  be 
appealed  to  the  Staff  Director. 
Administration,  HQ  DLA,  within  60  calendar 
days  of  the  date  of  the  determination. 

(E)  Notwithstanding  any  appeal,  a  search 
for  responsive  records  will  not  be  initiated 
until  the  requester  indicates  a  willingness  to 
pay  assessable  fees. 

(iv)  When  an  activity  estimates  or 
determines  that  allowable  charges  are  likely 
to  exceed  $250,  the  activity  may  require  a 
provisional  payment  in  an  amount  up  to  the 
full  estimated  charges.  Provisional  payments 
may  not  be  required  for  requests  with 
estimated  fees  of  $250  or  less. 

(v)  Where  a  requester  has  previously  failed 
to  pay  a  fee  charged  in  a  timely  fashion  (i.e., 
within  30  calendar  days  from  the  date  of 
billing],  activities  may  require  the  requester 
to  pay  the  full  amount  due  from  previous 
requests;  plus  any  applicable  interest,  or 
demonstrate  satisfaction  of  the  debt  and  to 
make  an  advance  payment  of  an  amount  up 
to  the  amount  of  estimated  fees,  before  the 


activity  begins  to  process  a  new  or  pending 
request  from  the  requester. 

(vi)  The  administrative  time  limits  for 
response  on  access  will  begin  only  after  the 
activity  has  received  from  the  requester  an 
adequate  declaration  on  a  willingness  to  pay 
fees  and  satisfaction  of  outstanding  debts  for 
prior  requests. 

(3)  Aggregating  Requests 

A  requester  may  not  file  multiple  requests 
at  the  same  time,  each  seeking  portions  of  a 
document  or  documents,  solely  to  avoid 
payment  of  fees.  When  an  activity 
reasonably  believes  that  a  requester  is 
attempting  to  break  a  request  into  a  series  of 
requests  for  the  purpose  of  evading  the 
assessment  of  fees,  the  activity  may 
aggregate  such  requests  and  charge 
accordingly.  One  element  to  be  considered  in 
such  situation  is  the  time  period  in  which  the 
requests  occur.  For  example,  it  would  be 
reasonable  to  presume  that  multiple  requests 
of  this  type  made  within  a  30-day  period  had 
been  made  to  avoid  fees.  For  requests  made 
over  a  longer  period,  such  a  presumption 
becomes  harder  to  sustain.  In  no  case  may 
activities  aggregate  multiple  requests  on 
unrelated  subjects  from  one  requester. 

(4)  Fee  Waivers  I  \ 

(i)  Documents  will  be  fumisKfid  without 
charge,  or  at  a  charge  reduced  rolow  fees 
assessed  to  the  categories  of  requesters, 
when  the  activity  determines  that  a  waiver  or 
reduction  of  fees  is  in  the  public  interest 
because  furnishing  the  information  is  likely  to 
contribute  significantly  to  public 
fanderstanding  of  the  operations  or  activities 
of  DLA  and  is  not  primarily  in  the 
commercial  interest  of  the  requester.  In 
applying  this  waiver,  DLA  activities  should 
consider  the  following: 

(A)  Disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or  activities 
of  the  Government.  Factors  to  consider 
include: 

[1]  The  subject  of  the  request: 

[i)  Activities  should  analyze  whether  the 
subject  matter  of  the  request  involves  issues 
which  will  significantly  contribute  to  the 
public  understanding  of  the  operations  or 
activities  of  DLA.  Requests  for  records  in  the 
possession  of  DLA  which  were  originated  by 
non-Government  organizations  and  are 
sought  for  their  intrinsic  content,  rather  than 
information  value,  will  likely  not  contribute 
to  public  understanding  of  the  operations  or 
activities  of  DLA.  An  example  of  such 
records  might  be  press  clippings,  magazine 
articles,  or  records  forwarding  a  particular 
opinion  or  concern  from  a  member  of  the 
public  regarding  a  DLA  activity. 

[if]  Similarly,  disclosures  or  records  of 
considerable  age  may  not  bear  directly  on  the 
current  activities  of  DLA;  however,  the  age  of 
a  particular  record  shall  not  be  the  sole 
criteria  for  denying  relative  significance 
under  this  factor.  It  is  possible  to  envision  an 
informative  issue  concerning  the  current 
activities  of  DLA,  based  upon  historical 
documentation.  Requests  of  this  nature  must 
be  closely  reviewed  in  light  of  the  requester's 
stated  purpose  for  desiring  the  records  and 
the  potential  for  public  understanding  of  the 
operation  and  activities  of  DLA. 


(2)  The  informative  value  of  the  materials 
requested  to  be  disclosed.  This  factor 
requires  a  close  analysis  of  the  substantive 
contents  of  a  record,  or  portion  of  the  record, 
to  determine  whether  disclosure  is 
meaningful,  and  will  inform  the  public  on  the 
operations  or  activities  of  DLA.  While  the 
subject  of  a  request  may  contain  information 
which  concerns  operations  or  activities  of 
DLA.  it  may  not  always  hold  great  potential 
for  contributino.fo  a  meaningful 
understanding  of  these  operations  or 
activities.  An  exan^ple  of  such  would  be  a 
heavily  redacted  record,  the  balance  of  which 
may  contain  only  random  words,  fragmented 
sentences,  or  paragraph  headings.  Whether 
release  of  such  a  record  in  this  situation  will 
contribute  to  the  public  understanding  of  the 
operations  or  activities  of  DLA  must  be 
weighed  against  the  arguments  offered  by  the 
requester.  Another  example  is  information 
already  known  to  be  in  the  public  domain. 
Disclosure  of  duplicative,  or  nearly  identical 
information  already  existing  in  the  public 
domain,  may  add  no  meaningful  new 
information  concerning  the  operations  and 
activities  of  DLA. 

[3]  The  contribution  to  an  understanding  of 
the  subject  by  the  general  public  likely  to 
result  from  disclosure.  The  key  element  in 
determining  the  applicability  of  this  factor  is 
whether  disclosure  will  inform,  or  have  the 
potential  to  inform  the  public,  rather  than 
simply  the  individual  requester  or  small 
segment  of  interested  persons.  The  identity  of 
the  requester  is  essential  in  this  situation  in 
order  to  evaluate  whether  the  requester  has 
the  capability  and  intention  to  disseminate 
the  information  to  the  public.  Mere  assertions 
of  plans  to  author  a  book,  research  a 
particular  subject,  research  doctoral 
dissertation  work,  or  indigency  are 
insufficient  without  demonstrating  the 
capacity  to  further  disclose  the  information  in 
a  manner  which  will  be  informative  to  the 
general  public.  Requesters  should  be  asked  to 
describe  their  qualifications,  the  nature  of 
their  research,  the  purpose  of  the  requested 
information,  and  their  intended  means  of 
dissemination  to  the  public. 

[4]  The  significance  of  the  contribution  to 
public  understanding: 

(/)  In  applying  this  factor,  activities  must 
differentiate  the  relative  significance  or 
impact  of  the  disclosure  against  the  current 
level  of  public  knowledge  or  understanding 
which  exists  prior  to  the  disclosure.  In  other 
words:  Will  disclosure  on  a  current  subject  of 
wide  public  interest  be  unique  in  contributing 
previously  unknown  facts,  thereby  enhancing 
public  knowledge,  or  will  it  basically 
duplicate  what  is  already  known  by  the 
general  public?  A  decision  regarding 
significance  requires  objective  judgement, 
rather  than  subjective  determination,  and 
must  be  applied  carefully  to  determine 
whether  disclosure  will  likely  lead  to  a 
significant  public  understanding  of  the  issue. 
Activities  shall  not  make  value  judgements  as 
to  whether  the  information  is  important 
enough  to  be  made  public. 

[if]  Disclosure  of  the  information  "is  not 
primarily  in  the  commercial  interest  of  the 
requester." 


<) 
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[A]  The  existence  and  magnitude  of  a 
commercial  interest. 

[1]  If  the  request  is  determined  to  be  of  a 
commercial  interest,  activities  should  address 
the  magnitude  of  that  interest  to  determine  if 
the  requester's  commercial  interest  is 
primary,  as  opposed  to  any  secondary 
personal  or  noncommercial  interest.  In 
addition  to  profit-making  organizations, 
individual  persons  or  other  organizations 
may  have  a  commercial  interest  in  obtaining 
certain  records. 

[2]  Where  it  is  diHicuIt  to  determine 
whether  the  request  is  of  a  commercial 
nature,  activities  may  draw  inference  from 
the  requester's  identity  and  circumstances  of 
the  request.  Activities  are  remained  that  in 
order  to  apply  the  commercial  standards  of 
the  FOIA.  the  requester's  commercial  benefit 
must  clearly  override  any  personal  or 
nonprofit  interest. 

[B]  The  primary  interest  in  disclosure. 
Once  a  requester's  commercial  interest  has 
been  determined,  activities  should  then 
determine  if  the  disclosure  would  be 
primarily  in  that  interest.  This  requires  a 
balancing  test  between  the  commercial 
interest  of  the  request  against  any  public 
benefit  to  be  derived  as  a  result  of  that 
disclosure.  Where  the  public  interest  is 
served  above  and  beyond  that  of  the 
requester's  commercial  interest,  a  waiver  or 
reduction  of  fees  would  be  appropriate. 
Convers^,  even  if  a  significant  public 
interest  exists,  and  the  relative  commercial 
interest  of  the  requester  is  determined  to  be 
greater  than  the  public  interest,  then  a  waiver 
or  redaction  of  fees  would  be  inappropriate. 
As  examples,  news  media  organizations  have 
a  commercial  interest  as  business 
organizatkms;  however,  their  inherent  role  of 
disseminatiiig  news  to  the  general  public  can 
ordinarily  be  presumed  to  be  of  a  primary 
interest.  Therefore,  any  commercial  interest 
becomes  secondary  to  the  primary  interest  in 
serving  the  public  Similarly,  scholars  writing 
books  or  engaged  in  other  forms  of  academic 
research  may  recognize  a  commercial  benefit, 
either  directly  or  indirectly  (through  the 
institution  they  represent);  however,  such 
pursuits  normally  are  undertaken  primarily 
for  educational  purposes,  and  the  application 
of  a  fee  charge  would  be  inappropriate. 
Conversely,  data  brokers  or  others  who 
merely  compile  Government  information  for 
marketing  can  normally  be  presumed  to  have 
an  interest  primarily  of  a  commercial  nature. 

(ii]  In  addition,  the  following  additional 
circumstances  describe  situations  where 
waiver  or  reduction  of  fees  are  most  likely  to 
be  warranted: 

|A)  A  record  is  voluntarily  created  to 
preclude  an  otherwise  burdensome  effort  fo 
provide  voluminous  amounts  of  available 
records,  including  additional  information  not 
requested. 

(B)  A  previous  denial  of  access  to  records 
is  reversed  in  total,  or  in  part,  and  the 
assessable  costs  do  not  exceed  $30. 

(iii)  Activities  are  reminded  that  the  ahwve 
factors  and  examples  are  not  aU  inclusive. 
Each  fee  decision  must  be  considered  oo^a 
case-by-case  basis  and  upon  the  merits  at  th^ 
information  provided  in  each  request  When 
the  element  of  whether  to  charge  or  waiw  the 
fee  cannot  be  clearly  resolved,  activitiea 
should  rule  in  favor  of  the  requester. 


(b)  Collection  of  Fees  and  Fee  Rates 

(1)  Collection  of  Fees 

(i)  No  fee  may  be  charged  by  DLA 
activities  if  the  costs  of  processing  the 
request  are  equal  to  or  less  than  $15.  The 
automatic  waiver  does  not  apply,  however, 
when  the  cost  of  processing  exceeds  this 
amount. 

(ii)  Fees  should  be  assessed  only  after 
applicable  statutory  waivers  have  been 
applied  and  subtracted  from  the  cost  of 
processing  the  rec^uest  and  the  balance 
exceeds  the  automatic  waiver  threshold. 

(2)  Fee  Rates 

(i)  Manual  Search. 


Type 

Grade 

HourV 
rate 

Clerical 

E9/GS-«  and  below 

01 -06/GS-9-GS/GM-1 5 . 
07/CS-GM-16/ES1  ar«l 

above. 

S12 

Professional 

Executive 

25 
45 

(ii)  Computer  Search. 

(A)  Computer  search  will  be  based  on  the 
direct  cost  of  the  central  processing  unit 
input/output  devices,  and  memory  capacity 
of  the  actual  computer  configuration.  The 
salary  scale  for  the  computer  operator/ 
programmer  determining  how  to  conduct  and 
subsequently  executing  the  search  will  be 
recorded  as  part  of  the  computer  search 
costs. 

(B)  For  the  purposes  of  statutory  waivers, 
the  first  two  free  hours  will  be  determined 
against  the  salary  scale  of  the  individual 
operating  the  computer  for  the  purposes  of 
the  search.  As  an  example,  when  the  direct 
costs  of  the  computer  central  processing  unit, 
input-output  devices,  and  memory  capacity 
equal  $24  (2  hours  of  equivalent  search  at  the 
clerical  level),  amounts  of  computer  costs  in 
excess  of  that  amount  are  chargeable  as 
computer  search. 

(iii)  Duplication. 


Type 

Copper 

(cents 

Pre-primed  meterial 

02 

Office  copy 

15 

Microlictie — . 

Computer  copies  (tapes  or 

printouts) 

25 
D 

>  Actual  cost  of  duplicating  (ha  tape  or  prinloul 
(inchxles  opsrator's  lime  and  cost  o«  the  tape). 

(iv)  Review  Time. 


Tjpa 

Grade 

Hourty 
rale 

Clerical — — 

rTOfessionai 

Executl»e 

E9/GS-8  and  below 

01-06/GS-9-GS/GM-15 .. 
07/GS/GM-ie/ES1  and 
above: 

$12 
25 
45 

(v)  Audiovisual  Documentary  Materials. 
Search  costs  are  computed  as  for  any  record. 
Duphcation  cost  ia  the  actoal  direct  cost  of 
reproducing  the  material,  including  the  wage 
of  the  person  doing  the  work.  Audiovisual 


materials  provided  to  a  requester  need  not  be 
in  reproducible  format  or  quality. 

|vi)  Other  Records.  Direct  search  and 
duplication  cost  for  any  record  not  described 
above  shall  be  computed  in  the  manner 
described  for  audiovisual  documentary 
material. 

(vii)  Costs  for  Special  Services.  Complying 
with  requests  for  special  services  is  at  the 
discretion  of  the  activity.  Neither  the  FOIA 
nor  its  fee  structure  cover  these  kinds  of 
services.  Activities  will,  therefore,  recover 
the  costs  of  special  services  requested  by  the 
requester  after  agreement  has  been  obtained 
in  writing  from  the  requester  to  pay  for  one  or 
more  of  the  following  services: 

(A)  Certifying  that  records  are  true  copies. 

(B)  Sending  records  by  special  methods 
such  as  express  mail.  etc. 

(c)  Computation  of  Fees  and  Fee  Rales  for 
Technical  Data 

(1)  Fees  for  Technical  Data 

Technical  data,  other  than  technical  data 
that  discloses  critical  technology  with 
military  or  space  application,  if  required  to  be 
released  under  the  FOIA  shall  be  released 
provided  the  person  requesting  such 
information  agrees  to  pay  all  reasonable 
costs  attributed  to  search  and  duplication 
and  review  of  the  records  to  be  released. 
Technical  data,  as  used  in  this  paragraph, 
meant  recorded  information,  regardless  of 
the  form  or  method  of  the  recording  of  a 
scientific  or  technical  nature  (including 
computer  software  documentation).  This  term 
does  not  include  computer  software,  or  data 
incidental  to  contract  administration,  such  as 
financial  and/or  management  information. 
DLA  activities  shall  retain  the  amounts 
received  by  such  a  release,  and  it  shall  be 
merged  with,  and  available  for,  the  same 
purpose  and  the  same  time  period  as  the 
appropriation  from  which  the  costs  were 
incurred  in  complying  with  request  All 
reasonable  costs  as  used  in  this  sense  are  the 
full  costs  to  the  Federal  Government  of 
rendering  the  service,  or  fair  market  value  of 
the  service,  whichever  is  higher.  Fair  market 
value  shall  be  determined  in  accordance  with 
commercial  rates  in  the  local  geographical 
area.  In  the  absence  of  a  known  market 
value,  charges  shall  be  based  on  recovery  of 
full  coats  to  the  Federal  Government.  The  fiill 
cost  shall  include  all  direct  and  indirect  costa 
to  conduct  the  search,  review,  and  to 
duplicate  the  records  responsive  to  the 
request  This  cost  is  to  be  differentiated  from 
the  direct  costs  allowable  under  Appendix  A.  , 
paragraph  (b),  for  other  types  of  information    j 
released  under  the  FOIA.  I 

(2)  Waiver 

Activitiea  shall  waive  the  payment  of  coats 
required  in  subparagraph  (i)  above,  which  are 
greater  than  the  coals  that  would  be  required 
for  release  of  this  same  information  under 
Appendix  A.  paragraph  (b).  if: 

(i)  The  re<|ueat  ia  made  by  a  citizen  of  the 
United  States  or  a  United  States  corporation, 
and  such  dtiaen  or  corporation  certifies  that 
the  technical  data  requested  is  required  to 
enable  it  to  sobmit  an  offer  or  determine 
whether  it  ia  capable  of  submitting  an  offer  to 
provide  the  prodnct  to  which  the  technical 
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data  relates  to  the  United  States  or  a 
contractor  with  the  United  Stales.  However, 
activities  may  require  the  citizen  or 
corporation  to  pay  a  deposit  in  an  amount 
equal  to  not  more  than  the  cost  of  complying 
with  the  request,  which  will  be  refunded 
upon  submission  of  an  offer  by  the  citizen  or 
corporation. 

(ii)  The  release  of  technical  data  is 
requested  in  order  to  comply  with  the  terms 
of  an  intemational  agreement. 

(ill)  The  activity  determines  in  accordance 
with  Appendix  A.  paragraph  (a)(4Kl)  that 
such  a  waiver  is  in  the  interest  of  the  United 
States. 

(3)  Fee  Rates 

(i)  Search  Time. 
(A)  Manual  Search. 


Type 

Grade 

Hourty 
rale 

aonca) 

E9/GS-«  and  tjelow  . 

$13.35 
8  30 

(Minimum  charge).  ... 

Note  — Protesswra*  (To  tie  estatjilshed  at  actuat 
txxjfly  rate  poor  to  searcti.  A  tmnmum  dharge  witt  tie 
estatilistied  at  one-tutt  hourly  rates.) 

(B)  Computer  search  is  based  on  the  total 
cost  of  the  central  processing  unit,  input- 
output  devices,  and  memory  capacity  of  the 
actual  computer  configuration.  The  wage 
(based  upon  the  scale  in  (1),  above)  for  the 
computer  opera  tor/ programmer  determining 
how  to  conduct  and  subsequently  executing 
the  search  will  be  recorded  as  parf  of  the 
computer  search. 

(ii)  Duplication. 


Type 


Aerial  Ptxjiograph  Map*,  Spscaficaborfs. 
Permits  Charts,  Btueprims.  and  otier 
tectinical    documertts    Enginaoring    date 

(microfilm) 

(A)  Aperture  cards: 

(/)  Silver  duplicate  r>0gatrve.  per  card 

Wtwn  Key  purx:ried  arxl  verified, 

per  card 

(^  Omio  di^iicate  negative,  per  card 
Whan  toy  punc>i«d  ant 

per  card . 

(8)  3Smm  roN  iim.  per  Itmw. 

(C)  16mm  roll  film,  per  l^ame _ _ 

(D)  Paper  pnnts  (oogineeiing  drawings), 
each 

(E)  Paper  reprints  of  rrecrofilm  indices,  each . 


Cost 


$2.50 

.75 

85 
.65 

.75 
.50 
.45 

1.50 
.10 


[n\)  Review  Time. 


Type 


Clerical 

(MinimuiTi  cttarge).. 


Grade 


Hourly 
rate 


E9/GS-8  and  tielow 


$13.25 
8.30 


Note.— Proiesstonal  (To  tie  estatiltshed  at  actual 
hourly  rate  prior  to  review.  A  minimum  charge  will  tie 
estatiltshed  at  ooe-hatt  hourly  rates.) 

(iv)  Other  Technical  Data  Records. 
Charges  for  any  additional  services  not 
specifically  provided  above,  consistent  with 
DLAR  723ai.  will  be  made  by  activities  at 
the  following  rates: 


(A)  Minimum  charge  for  office  copy 

(up  to  six  images)...- $3.50 

(B)  Each  additional  image _ .lo 

(C)  Each  typewritten  page „...       3.50 

(D)  Certification  and  validation  with 

seal,  each „ 5.20 

(E)  Hand-drawn  plots  and  sketches. 

each  hour  or  fraction  thereof 12.00 


(d)  Billing  and  Collection 

DLA  activities  will  routinely  bill  requesters 
for  services  provided  in  the  response 
providing  the  records  requested,  access 
determination  on  the  request,  or  in  cases  of 
individual  examination,  after  the  provision  of 
services.  The  Debt  Collection  Act  of  1982. 
Pub.  L.  97-365  (1982)  provides  for  a  minimum 
annual  rate  of  interest  to  be  charged  on 
overdue  debts  owed  the  Federal  Government. 
Finance  Officers  may  levy  this  interest 
penalty  for  any  fees  that  remain  outstanding 
30  calendar  days  from  the  date  of  billing  (the 
first  demand  notice)  to  the  requester  on  the 
amount  owed. 

(1)  Billing/responses  to  requests  should 
take  the  form  of  demand  notices  and  ask  that 
payments  be  sent  directly  to  Finance  and 
Accounting  Offices.  The  requirement  can  be 
accommodated  by  adding  standard  language 
or  paragraph  to  responses  such  as:  "Freedom 
of  Information  Act  processing  fees  in  the 

amount  of  $ have  been  assessed  for 

this  request.  This  fee  is  currently  due  and 
payable.  Please  send  a  copy  of  this  letter 
with  a  check  or  money  order  payable  to  the 
Defense  Logistics  Agency  (provide  the 
mailing  address  of  appropriate  Finance  and 
Accounting  Office).  If  not  received  within  30 
days  after  this  billing,  interest  will  accrue  to 
the  amount  mitil  receipt  of  payment  in  full  at 
the  rates  set  by  the  Secretary  of  the  Treasury 
as  provided  under  the  Debt  Collection  Act  of 
1982." 

(2)  AH  fees  collected  for  services  provided 
under  the  POIA,  other  than  fees  collected  in 
providing  technical  data,  will  be  credited  to 
miscellaneous  receipts  of  the  Treasury.  Fees 
collected  for  providing  technical  data  will  be 
treated  as  an  appropriations  refund  and 
credited  to  the  Operations  and  Maintenance 
(O&M)  or  Research,  Development,  Test,  and 
Evaluation  (RDTiE)  funds  of  the  activity. 

(3)  DLA  activities  should  provide  the 
requester  the  original  and  one  copy  of  the 
response,  and  also  provide  a  copy  to  the 
appropriate  finance  and  accounting  office 
with  a  notation  regarding  the  proper  crediting 
of  the  funds.  To  the  extent  required,  finance 
and  accounting  officers  should  pursue 
collections  under  DLAM  7000.1,  Accounting 
and  Finance  Manual,  and  advise  FOIA 
officers  on  instances  where  the  requester  has 
failed  to  pay  and  subsequent  requester 
settlements  for  the  purposes  of  suspending 
requester  privileges  and  reporting. 

(4)  In  those  instances  where  payments  are 
required  as  a  precondition  of  processing  the 
request  (those  with  estimated  charges 
exceeding  $250),  activities  should  have  such 
payments  sent  to  the  Freedom  of  Information 
Act  Officer  for  subsequent  surrender  to 
finance  officers  under  DD  Form  1131,  Cash 
Collection  Voucher,  cash  collection 
procedures.  Finance  officers  should  suspend 


collection  on  such  payments  until  completed 
processing  and  billing  on  the  request 

(e)  Fee  Appeals 

(e)  A  requester  may  appeal  an  initial 
determination  regarding  placement  in  a 
certain  fee  assessment  category  and  the 
waiver  or  reduction  of  fees  when  disclosure 
serves  the  public  interest  to  the  Staff 
Director.  Office  of  Administration.  HQ  DLA. 
When  the  Staff  Director,  Office  of 
Administration  is  the  official  making  the 
initial  determination,  the  Chief  of  Staff,  HQ 
DLA  shall  act  as  the  appellate  authority. 

(1)  Fee  appeals  must  be  submitted  in 
writing  to  the  Staff  Director.  Office  of 
Administration  (ATTN:  DLA-XAM)  or  Chief 
of  Staff,  as  appropriate.  Headquarters, 
Defense  Logistics  Agency,  Cameron  Station. 
Alexandria.  VA  22304-6100  within  60 
calendar  days  of  the  date  of  the  initial 
determination  on  fees  and  include: 

(i)  A  copy  of  the  request  and  all  other 
documentation  made  available  by  the 
requester  in  the  initial  determination. 

(ii)  A  copy  of  the  initial  determination  on 
fees. 

(iii)  The  rational  supportiag  the  requester's 
claim. 

(2)  Final  determinations  shall  be  made  in 
writing  within  20  working  days  of  an 
appropriately  submitted  appeal. 

(3)  When  the  appellate  authority  upholds 
the  decision  of  the  Initial  Denial  Authority, 
the  requester  will  be  provided  the  rationale 
for  the  determination  and  advised  of  their 
right  to  judicial  review. 

Appendix  B— For  Official  Use  Only 

(a)  General  Provisions. 

(1)  General.  Information  that  has  not  been 
given  a  security  classification  pursuant  to  the 
criteria  of  an  Executive  Order,  but  which  may 
be  withheld  from  the  public  for  one  or  more 
of  the  reasons  cited  in  FOIA  Exemptions  2 
through  9,  shall  be  considered  as  being  For 
Official  Use  Only  (FOUO).  No  other  material 
shall  be  considered  or  marked  (FOUO).  and  a 
FOUO  designation  is  not  authorized  for  use 
as  a  form  of  classification  to  protect  national 
security  interests. 

(2)  Prior  FOUO  Application.  The  prior 
apphcation  of  FOUO  markings  is  not  a 
conclusive  basis  for  withholding  a  record  that 
is  requested  under  the  FOIA-  When  such  a 
record  is  requested,  the  information  in  it  shall 
be  evaluated  to  determine  whether,  under 
current  circumstances.  FOIA  exemptions 
apply.  Even  if  exemptions  apply,  information 
may  nonetheless  be  released  when  it  is 
determined  that  no  governmental  interest  will 
be  jeopardized  by  its  release. 

(3)  Historical  Papers.  Records  such  as 
notes,  working  papers,  and  drafts  retained  as 
historical  evidence  of  DLA  activity  actions 
enjoy  no  special  status  apart  from  the 
exemptions  under  the  FOIA. 

(4)  Time  to  Mark  Records.  The  marking  of 
records  at  the  time  of  their  creation  provides 
notice  of  FOUO  content  and  facilitates 
review  when  a  record  is  requested  under  the 
FOIA.  Records  requested  under  the  FOIA, 
that  do  not  bear  such  markings,  should  not  be 
assumed  to  be  releasable  without 
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examination  for  the  presence  of  information 
that  requires  continued  protection  and 
qualifies  as  exempt  from  public  release. 

(5)  Distribution  Statement.  Information  in  a 
technical  document  that  requires  a 
distribution  statement  pursuant  to  DoD 
Directive  5230.24.  Distribution  Statements  on 
Technical  Documents  shall  bear  that 
statement  and  shall  not  be  marked  FOUO. 

(b)  Markings. 

(1)  Location  of  Markings 
(i)  An  unclassified  document  containing 
rOUO  information  shall  be  marked  "For 
Official  Use  Only"  at  the  bottom  on  the 
outside  of  the  front  cover  (if  any),  on  the  first 
nage.  on  the  back  page,  and  on  the  outside  of 
■18  back  cover  (if  any). 

(ii)  Within  a  classified  docu.Tient,  an 
ndividual  page  that  contains  both  FOUO  and 
Ussified  information  shall  be  marked  at  the 
■  >p  and  bottom  with  the  highest  security 
idssification  of  information  appearing  on  the 

•  Jge. 

(iii)  Within  a  classified  or  unclassified 
document,  an  individual  page  that  contains 
OUO  information  but  no  classified 
nformation  shall  be  marked  "For  Official 
Jse  Only"  at  the  bottom  of  the  page. 

(iv)  Other  records,  such  as  photographs, 
'ilms,  tapes,  or  slides,  shall  be  marked  "For 
Official  Use  Only"  or  "FOUO"  in  a  manner 
that  ensures  that  a  recipient  or  viewer  is 
aware  of  the  status  of  the  information 
therein. 

(v)  FOUO  material  transmitted  outside  the 
Department  of  Defense  requires  application 
of  an  expanded  marking  to  explain  the 
significance  of  the  FOUO  marking.  This  may 
be  accomplished  by  typing  or  stamping  the 
following  statement  on  the  record  prior  to 
transfer: 

This  document  contains  information 
EXEMPT  FROM  MANDATORY 
DISCLOSURE  under  the  FOIA.  Exemptions 

*  *  *  apply- 

(c)  Dissemination  and  Transmission. 

(1)  Release  and  Transmission  Procedures. 
Until  FOUO  status  is  terminated,  the 
following  release  and  transmission 
instructions  apply: 

(i)  FOUO  information  may  be  disseminated 
within  DLA  activities  and  between  officials 
of  DLA  activities  and  DLA  contractors, 
consultants,  and  grantees  to  conduct  official 
business  for  DLA.  Recipients  shall  be  made 
aware  of  the  status  of  such  information;  and, 
transmission  shall  be  by  means  that  preclude 
unauthorized  public  disclosure.  Transmittal 
documents  shall  call  attention  to  the  presence 
of  FOUO  attachments. 

(ii)  DLA  holders  of  FOUO  information  are 
authorized  to  convey  such  information  to 
officials  in  other  departments  and  agencies  of 
the  executive  and  judicial  branches  so  to 
fulfill  a  Government  function,  except  to  the 
extent  prohibited  by  the  Privacy  Act.  Records 
thus  transmitted  shall  be  marked  "For 
Official  Use  Only":  and,  the  recipient  shall  be 
advised  that  the  information  has  been 
exempted  from  public  disclosure,  pursuant  to 
the  FOIA,  and  that  special  handling 
instructions  do  or  do  not  apply. 

(iii)  Release  of  FOUO  information  to 
Members  of  Congress  is  governed  by  DLAR 


5400.12.  Release  to  the  General  Accounting 
Office  (GAO)  is  governed  by  DoD  Directive 
7650.1,  General  Accounting  Office  Access  to 
Records.  Records  released  to  the  Congress  or 
GAO  should  be  reviewed  to  determine 
whether  the  information  warrants  FOUO 
status.  If  not,  prior  FOUO  markings  shall  be 
removed  or  effaced.  If  withholding  criteria 
are  met,  the  records  shall  be  marked  FOUO 
and  the  recipient  provided  an  explanation  for 
such  exemption  and  marking.  Alternatively, 
the  recipient  may  be  requested,  without 
marking  the  record,  to  protect  against  its 
public  disclosure  for  reasons  that  are 
explained. 

(2)  Transporting  FOUO  Information. 
Records  containing  FOUO  information  shall 
be  transported  in  a  manner  that  precludes 
disclosure  of  the  contents.  When  not 
commingled  with  classified  information, 
FOUO  information  may  be  sent  via  first-class 
mail  or  parcel  post.  Bulky  shipments,  such  as 
distributions  of  FOUO  regulations  or  testing 
materials  that  otherwise  qualify  under  postal 
regulations,  may  be  sent  by  fourth-class  mail. 

(3)  Electronicolly  Transmitted  Messages. 
Each  part  of  electrically  transmitted 
messages  containing  FOUO  information  shall 
be  marked  appropriately.  Unclassified 
messages  containing  FOUO  information  shall 
contain  the  abbreviation  "FOUO"  before  the 
beginning  of  the  text.  Such  messages  shall  be 
transmitted  in  accordance  with 
communications  security  procedures  in  (U.S. 
Supp  1),  Allied  Communication  Publication, 
ACP-121  for  FOUO  information. 

(dj  Safeguarding  FOUO  Information 

(1)  During  Duty  Hours.  During  normal 
working  hours,  records  determined  to  be 
FOUO  shall  be  placed  in  an  out-of-sight 
location  if  the  work  area  is  accessible  to  non- 
Govemmental  personnel.  The  use  of  DLA 
Label  22,  FOR  OFFlCL\L  USE  ONLY  Cover 
Sheet,  is  optional.  (See  Appendix  F). 

(2)  During  Nunduty  Hours.  At  the  close  of 
business,  FOUO  records  shall  be  stored  so  to 
preclude  unauthorized  access.  Filing  such 
material  with  other  unclassified  records  in 
unlocked  files  or  desks,  etc.,  is  adequate 
when  normal  U.S.  Government  or 
Government-contractor  internal  building 
security  is  provided  during  nonduty  hours. 
When  such  internal  security  control  is  not 
exercised,  locked  buildings  or  rooms 
normally  provide  adequate  after-hours 
protection.  If  such  protection  is  not 
considered  adequate,  FOUO  material  shall  be 
stored  in  locked  receptacles  such  as  file 
cabinets,  desks,  or  bookcases.  FOUO  records 
that  are  subject  to  the  provisions  of  Pub.  L. 
86-36,  National  Security  Information 
Exemption,  shall  meet  the  safeguards 
outlined  in  any  system  notice  for  that  group 
of  records. 

(e)  Termination,  Disposal,  and  Unauthorized 
Disclosures 

(1)  TenMoation.  The  originator  or  other 
competent  authority,  e.g.,  initial  denial  and 
appellate  authorities,  shall  terminate  "For 
Official  Use  Only"  markings  or  status  when 
circumstances  indicate  that  the  information 
no  longer  requires  protection  from  public 
disclosure.  When  FOUO  status  is  terminated, 
all  known  holders  shall  be  notified,  to  the 


extent  practical.  Upon  notification,  holders 
shall  efface  or  remove  the  "for  Official  Use 
Only"  markings,  but  records  in  file  or  storage 
need  not  be  retrieved  solely  for  that  purpose. 

(2)  Disposal,  (i)  Nonrecord  copies  of  FOUO 
materials  may  be  destroyed  by  tearing  each 
copy  into  pieces  to  preclude  reconstructing, 
and  placing  them  in  regular  trash  containers. 
When  local  circumstances  or  experience 
indicate  that  this  destruction  method  is  not 
sufficiently  protective  of  FOUO  information, 
local  authorities  may  direct  other  methods 
but  must  give  due  consideration  to  the 
additional  expense  balanced  against  the 
degree  of  sensitivity  of  the  type  of  FOUO 
information  contained  in  the  records. 

(ii)  2.  Record  copies  of  FOUO  documents 
shall  be  disposed  of  in  accordance  with  the 
disposal  standards  established  under  44 
US  C,  CH  33.  Disposal  of  Records,  as 
implemenled  by  DLAM  5015.1. 

(3)  Unauthorized  Disclosure.  The 
unauthorized  disclosure  of  FOUO  records 
does  not  constitute  an  unauthorized 
disclosure  of  DLA  information  classified  for 
security  purposes.  Appropriate 
administrative  action  shall  be  taken, 
however,  to  fix  responsibility  for 
unauthorized  disclosure  whenever  feasible, 
and  appropriate  disciplinary  action  shall  be 
taken  against  those  responsible. 
Unauthorized  disclosure  of  FOUO 
information  that  is  protected  by  the  Privacy 
Act  may  also  result  in  criminal  sanctions 
against  responsible  persons.  The  DLA 
activity  that  originated  the  FOUO 
information  shall  be  informed  of  its 
unauthorized  disclosure. 

Appendix  C— Judicial  Actions 

(a)  General  Provisions 

(1)  This  section  stales  current  legal  and 
procedural  rules  for  the  convenience  of  the 
reader.  The  statements  of  rules  neither  create 
rights  or  remedies  not  otherwise  available 
nor  bind  DLA  to  particular  judicial 
interpretations  or  procedures. 

(2)  A  requester  may  seek  an  order  from  a 
United  States  District  Court  to  compel  release 
of  a  record  after  administrative  remedies 
have  been  exhausted:  i.e.,  when  refused  a 
record  by  the  Director.  DLA  or  an  appellate 
designee  or  when  the  DLA  activity  has  failed 
to  respond  within  the  time  limits  prescribed 
by  the  FOIA  as  set  forth  in  this  regulation. 

(b)  Jurisdiction 

The  requester  may  bring  suit  in  the  United 
States  District  Court  in  the  district  in  which 
the  requester  resides  or  is  the  requester's 
place  of  business,  in  the  district  in  which  the 
record  is  located,  or  in  the  District  of 
Columbia. 

(c)  Burden  of  Proof 

The  burden  of  proof  is  on  DLA  to  justify  its 
refusal  to  provide  a  record.  The  court  shall 
evaluate  the  case  de  novo  (anew)  and  may 
elect  to  examine  any  requested  record  in 
camera  (in  private)  to  determine  whether  the 
denial  was  justified. 

[dj  Actions  by  the  Court 

(1)  When  a  DLA  activity  has  failed  to  make 
a  determination  within  the  statutory  time 
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limits  but  can  demonstrate  due  diligence  in 
exceptional  circumstances,  the  court  may 
retain  jurisdiction  and  allow  the  activity 
additional  time  to  complete  its  review  of  the 
records. 

(2)  If  the  court  determines  that  the 
requester's  complaint  is  substantially  correct, 
it  may  require  the  United  States  to  pay 
reasonable  attorney  fees  and  other  litigation 
costs. 

(3)  When  the  court  orders  the  release  of 
denied  records,  it  may  also  issue  a  written 
Tmding  that  the  circumstances  surrounding 
the  withholding  raise  questions  whether  DLA 
personnel  acted  arbitrarily  and  capriciously. 
In  these  cases,  the  special  counsel  of  the 
Merit  System  Protection  Board  will  conduct 
an  investigation  to  determine  whether  or  not 
disciplinary  action  is  warranted.  DLA  will  be 
guided  by  the  recommendations  of  the  special 
counsel. 

(4)  The  court  may  hold  the  responsible 
ofTicial  in  contempt  for  failure  to  comply  with 
a  court  order  to  produce  records  that  it 
determines  have  been  withheld  improperly. 

(e)  Non-United  States  Government  Source 
Information 

A  requester  may  bring  suit  in  a  U.S.  District 
Court  to  compel  the  release  or  records 
obtained  form  a  non-Government  source. 
Such  source  shall  be  notified  promptly  of  the 
court  action.  When  the  source  advises  that  it 
is  seeking  court  action  to  prevent  release,  the 
activity  shall  defer  answering  or  otherwise 
pleading  to  the  complainant  as  long  as 
permitted  by  the  Court  or  until  a  decision  is 
rendered  in  the  court  action  of  the  source, 
whichever  is  sooner. 

(f)  Litigation  Status  Sheet 

The  Freedom  of  Information  manager  at 
DLA  shall  be  made  aware  of  litigation  under 
the  FOIA.  Such  information  will  provide 
management  insights  into  the  use  of  the  nine 
exemptions  by  Agency  personnel.  The 
Litigation  Status  Sheet  provides  a  standard 
format  for  recording  information  concerning 
FOIA  litigatiort  Whenever  a  complaint  under 
the  FOIA  is  filed  in  a  U.S.  District  Court,  the 
DLA  activity  named  in  the  complaint  shall 
forward  a  Litigation  Status  Sheet,  with  items 
1  throu^  6  completed,  and  a  copy  of  the 
complaint  to  HQ  DLA,  ATTN:  DLA-XAM, 
with  an  informational  copy  to  DLA-G.  A 
revised  Litigation  Status  Sheet  shall  be 
provided  at  each  stage  of  the  litigation. 

Litigation  Status  Sheet 

1.  Case  Number  ' 

2.  Requester 

3.  Document  Title  of  Description 

4.  Litigation 

a.  Date  Complaint  Filed  ^ 

b.  Court 

c.  Case  File  Numbt'r  ' 

5.  Defendants  (agenc^  and  individual) 

6.  Remarks:  (brief  explanation  of  what  the 

case  is  about) 

7.  Court  Action 

a.  Court's  Finding 

b.  Disciplinary  Action  (as  appropriate) 

8.  Appeal  (as  appropriate) 

a.  Date  Complaint  Filed 

b.  Court 


c.  Case  File  Number ' 

d.  Court's  Finding 

e.  Disciplinary  Action  (as  appropriate) 

Appendix  D— Annual  FOIA  Report 

Annual  Report  Content:  The  following 
instructions  and  attached  format  will  be  used 
in  preparing  the  annual  report.  DLA  Form 
1788,  Freedom  of  Information  Case  Summary, 
and  DLA  Form  1776,  Freedom  of  Information 
Act  Annual  Report  Worksheet,  should  be 
used  to  record  and  summarize  reporting  data 
(see  Appendix  F). 

1.  Item  1 

a.  Completed  Public  Requests.  Enter  the 
total  number  of  FOIA  requests  received  and 
responded  to  during  the  reporting  period. 

b.  Completed  Reportable  Requests.  Enter 
the  number  of  actions  taken  on  a  completed 
public  request.  To  arrive  at  this  Tigure,  count 
the  number  of  blocks  checked  in  the  actions 
taken  section  of  DLA  Form  1776  for  each 
request  processed.  (Note:  This  figure  will  be 
equal  to.  or  greater  than,  Item  a,  above.) 

c.  Number  of  Requests  Denied.  Enter  the 
number  of  FOIA  requests  which  were  denied 
in  whole,  or  in  part  based  on  one  or  more  of 
the  nine  FOIA  exemptions. 

d.  Other  Reason  Responses.  Enter  the 
number  of  FOIA  requests  in  which  you  were 
unable  to  provide  the  requested  information 
based  on  an  "Other  Reason"  response.  (See 
Item  2c.  below  for  an  explanation  of  "other 
reason"  responses.) 

e.  Total.  Enter  the  sum  of  Item  c  and  d, 
above. 

2.  Item  2 

a.  Exemptions  Invoked  on  Initial 
Determinations.  Identify  the  exemption(s) 
claimed  for  each  request  that  was  denied  in 
whole  or  in  part.  Since  more  than  one 
exemption  may  be  claimed  when  responding 
to  a  single  request,  this  number  will  be  equal 
or  greater  than  that  of  item  Ic,  above. 

b.  "(b)(3)"  Statutes  Invoked  on  Initial 
Determinations.  Identify  the  8tatute(s)  cited 
when  you  claimed  a  "(b)(3)"  exemption.  Cite 
the  specific  sections  when  invoking  either  the 
Atomic  Energy  Act  of  1954  or  the  National 
Security  Act  of  1947. 

c.  Initial  Request  'XJther  Reason  " 
Responses.  Identify  the  "other  reason" 
response  cited  when  responding  to  a  FOIA 
request  and  enter  the  number  of  times  each 
was  claimed. 

(1)  Transferred  Requests.  Enter  the  number 
of  times  a  request  was  transferred  to  another 
DoD  Component  or  Federal  agency  for  action. 
(NOTE:  A  referral  to  another  DLA  activity  is 
not  considered  a  transfer  for  the  purposes  of 
this  report.)  This  category  applies  when  the 
responsibility  for  making  a  determination  or 

a  decision  on  categories  2.  3,  or  4,  below,  is 
shifted  either  to  another  Component  or 
another  Federal  agency. 

(2)  Lack  of  Records.  Enter  the  number  of 
times  a  search  of  files  failed  to  identify 
records  responsive  to  subject  request  and 
there  was  no  statutory  obligation  to  create  a 
record.  This  category  covers  those  situations 
wherein,  the  requester  is  advised  that  the 


'  Number  used  by  activity  for  reference  purposes. 


DLA  activity  has  no  record  or  has  no 
statutory  obligation  to  create  a  record. 

.  (3)  Failure  of  Requester  to  Reasonably 
Describe  Record.  Enter  the  number  of  times 
an  FOIA  request  could  not  be  acted  on  since 
the  requester  failed  to  reasonably  describe 
the  record(s)  being  sought. 

(4)  Other  Failures  by  Requester  to  Comply 
with  Published  Rules  and/or  Directives. 
Enter  the  number  of  times  a  requester  failed 
to  follow  published  rules  concerning  time, 
place,  fees,  and  procedures. 

(5)  Request/ Appeal  Withdrawn  by 
Requester.  Enter  the  number  of  times  a 
requester  withdrew  a  request/appeal. 

(6)  Not  on  Agency  Record.  Enter  the 
number  of  times  a  requester  was  provided  a 
response  indicating  the  requested  information 
was  not  an  agency  record. 

TOTAL.  Enter  the  sum  of  columns  1 
through  e. 

The  total  will  be  equal  to.  or  greater  than. 
Item  Id.  since  more  than  one  "other  reason" 
may  be  claimed. 

3.  Item  3 

(To  be  completed  by  DLA-X.) 

Initial  Denial  Authorities  (lOAs)  by 
Participation 

a.  Total  IDAs  Authorized.  Enter  one.  Only 
one  IDA  is  authorized  per  PSE/PLFA 

b.  Individuals  Involved  in  Adverse 
Determinations.  Enter  the  name,  grade, 
activity,  and  title  of  each  indhridaal  who 
signed  a  partial/total  denial  or  "other 
reason"  response  and  cite  the  number  of 
instances  of  participation. 

4.  Item  4 

(To  be  completed  by  DLA-C.) 

Number  of  Appeak  and  Results 

Number  of  Appeals.  Enter  the  disposition 
of  appeals  under  the  appropriate  category 
and  then  the  total. 

5.  Item  5 

(To  be  completed  by  DLA-G.) 

a.  Exemptions  Invoked  on  appeal 
Determinations.  Identify  the  exemption(s) 
claimed  for  each  appeal  that  is  denied  in 
whole  or  part.  Since  more  than  one 
exemption  may  be  claimed  when  responding 
to  a  single  appeal  this  number  will  be  equal 
to.  or  greater  than,  the  total  listed  in  Item  4, 
above. 

b.  Statutes  Invoked  on  Appeal 
Determinations.  Identify  the  statute(s)  cited 
when  a  "(b)(3)"  exemption  is  used. 

c.  Other  Reasons  Cited  or  Appeal 
Determination.  Identify  the  "other  reason" 
response  when  responding  to  an  appeal. 
Enter  the  number  of  times  each  was  claimed 
and  the  total. 

6.  Item  6 

(To  be  completed  by  DLA-G.) 
Participation  of  Appellate  Authorities 
(Those  Responsible  for  Denials  in  Whole  or 
in  Part).  Enter  the  name,  grade,  activity,  and 
title  of  each  individual  who  signed  a  partial/ 
total  denial  or  "other  reason"  response  and 
cite  the  number  of  instances  or  participation. 
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7.  Itew  7 

(To  be  completed  by  DLA-G.) 

a.  Court  Opinions  and  Action  Taken. 
Briefly  describe  the  results  of  each  FOIA  suit 
the  General  Counsel  participated  in  during 
the  calender  year.  Provide  a  copy  of  each 
final  court  opinion  or  order. 

For  Example: 

b.  /.  Q.  Public  V.  Department  of  the  Army. 
Civil  No.  87-2600  (S.  D.  Cal.) 

On  January  1, 1988,  plaintiff  filed  suit 
seeking  a  CID  investigation  which  was  being 
reviewed  by  the  United  States  Attorney  for 
possible  prosecution.  Plaintiff  is  a  former 
Army  Judge  Advocate  General  attorney.  Final 
order,  May  1988,  ordered  release  of  majority 
of  CID  report  of  investigation. 

8.  Item  8 

(To  be  completed  by  DLA-X.) 

FOIA  Implementation  Rules  or 
Regulations.  List  all  changes  or  revisions  of 
rules  or  regulations  affecting  the 
implementation  of  the  FOIA  Program, 
followed  by  the  Federal  Register  reference 
(volume  number,  date,  and  page)  that 
announces  the  change  or  revision  to  the 
public.  Append  a  copy  of  each. 

9.  Item  9 

FOIA  Instructional  and  Educational 
Efforts.  Report  what  training/seminars  your 
activity  has  given  or  attended  during  this 
reporting  period. 

W.  Item  10 

a.  Cost  of  Routine  Request.  Some  reporting 
activities  will  find  it  economical  to  develop 
an  average  cost  factor  for  processing 
repetitive  routine  requests  rather  than 
tracking  costs  on  each  request  as  it  is 
processed.  This  section  provides  for  that 
economy,  however,  care  must  be  exercised  so 
that  costs  are  comprehensive  so  as  to  include 
a  25  percent  overhead,  yet  are  not  duplicated 
elsewhere  in  the  report. 

b.  Sample  Computation.  Number  of 
Reportable  Requests  x  Cost  factor  per 
request. 

c.  Personnel  Costs.  (Civilian  and  Military) 
(1)  Direct  costs  of  personnel  assigned  FOIA 

duties  based  upon  estimated  payroll  man- 
years  by  grade.  Personnel  cost  are  reported 
in  two  ways.  This  section  uses  a  man-year/ 
wage  type  of  costing  by  grade.  To  achieve 
this  computation,  identify  those  individuals 
who  are  primarily  involved  in  the  planning, 
program  management,  and/or  administrative 
handling  of  FOIA  requests.  To  identify 


salaries,  use  DoD  7220.9-M.  Department  of 
Defense  Accounting  Manual,  for  military 
personnel  and  the  Office  of  Personnel 
Management  salary  table  for  civilian 
personnel. 

Sample  Computation 


Grade 

No  of 
persons 

Salary 

Per- 
centage 
o«  time 

Costs 

0-5 

1 

1 
1 
1 

$50,000 
21,000 
35,000 
18,000 

10 
30 

$5,000 

0-1       

fioon 

GS-12  

50    lywio 

GS-5     

50 

9000 

To  determine  the  man-year  computation. 
Add  the  total  percentages  of  time  and  divide 
the  percentage  by  100. 

Sample  Computation.  Man-years  =  140 
percent  divided  by  100  =  1.4  man-years. 

(2)  Direct  costs  for  other  personnel 
involved  in  processing  request  not  included 
about  upon  accumulation  of  total  hourly 
data.  This  section  accounts  for  all  other 
personnel  (not  reported  above)  who  are 
involved  in  processing  FOIA  requests.  Enter 
the  total  hourly  cost  for  each  area.  Only 
search,  review,  and  reproduction  costs  may 
be  recouped  from  the  requester.  Review  costs 
may  only  be  recouped  from  commercial 
requesters.  In  the  case  of  collections  resulting 
from  release  of  technical  data,  all  reasonable 
costs  for  search  and  reproduction  may  be 
recouped  (see  enclosure  1). 

(a)  Search  Time  Cost — This  includes  only 
those  direct  costs  associated  with  time  spent 
looking  for  material  that  is  responsive  to  a 
request,  including  line-by-line  identification 
of  material  within  a  document  to  determine  if 
if  is  responsive  to  the  request.  Searchers  may 
be  done  manually  or  by  computer,  using 
existing  programming. 

(b)  Classification  Review  Costs — T?iis 
includes  all  direct  costs  incurred  during  the 
process  of  examining  documents  located  in 
response  to  a  commercial  use  request  to 
determine  whether  any  portion  of  any 
document  located  is  permitted  to  be  withheld. 
It  also  includes  processing  any  documents  for 
disclosure:  e.g..  doing  all  that  is  necessary  to 
excise  them  and  otherwise  prepare  them  for 
release.  It  does  not  include  time  spent 
resolving  general  legal  or  policy  issues 
regarding  the  application  of  exemptions. 

(c)  Coordination  and  Approval/Denial 
Decision  Costs — This  includes  all  costs 


involved  in  coordinating  the  release/denial  of 
documents  requested  under  the  FOIA. 

(d)  Correspondence  and  Form  Preparation 
Costs— This  includes  all  cost  involved  in 
typing  responses.  Riling  out  forms  and/or 
logbooks,  supplies,  etc.,  to  respond  to  an 
FOIA  request. 

(e)  Other  Activity  Costs — This  includes  all 
other  processing  costs  not  covered  above, 
such  as  processing  time  by  the  mail  room. 

Total  Man-hour  Costs.  Enter  the  sum  of 
2(a)  through  2(e). 

(3)  Application  of  Overhead — The 
overhead  rate  is  25  percent  and  includes  the 
cost  of  supervision,  space,  and  administrative 
support.  Add  items  1  and  2.  then  multiply  the 
sum  of  25  percent. 

d.  Other  Case  Related  Costs.  Using  the  fee 
schedule,  enter  the  total  amounts  incurred  in 
each  area  to  process  FOIA  requests. 

e.  Other  Operating  Cost.  Report  all  other 
costs  which  are  easily  identifiable,  such  as: 
per  diem,  operation  of  courier  vehicles, 
training  courses:  printing  (indexes  and 
forms),  long  distance  telephone  calls,  special 
mail  services,  use  of  indicia,  etc. 

f.  Summary.  The  summary  data  provides  a 
total  cost  figure  for  administering  the  FOIA 
Program  and  a  recap  of  the  fees  collected. 

;;.  Item  11 

a.  Formal  Time  Extensions.  Enter  the  total 
number  of  instances  in  which  it  was 
necessary  to  seek  a  formal  10-working-day 
time  extension,  because  of: 

(1)  Location.  The  need  to  search  for  and 
collect  the  requested  records  from  another 
activity  that  was  separate  from  the  office 
processing  the  request. 

(2)  Volume.  The  need  to  search  for.  collect, 
and  appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
indicated  in  a  single  request. 

(3)  Consultation.  The  need  for  consultation 
with  another  agency  having  substantial 
interest  in  the  material  requested. 

(4)  Court  Involvement.  Where  court  actions 
were  taken  on  the  basis  of  exhaustion  of 
administrative  procedures  because  the 
activity  was  unable  to  comply  with  the 
request  within  the  applicable  time  limits,  and 
in  which  a  court  ge  allowed  additional  time 
upon  a  showing  of  exceptional 
circumstances,  provide  a  copy  of  each  court 
opinion  and  court  order  containing  such  an 
extension  of  time. 

b.  Total.  Enter  the  sum  of  Items  1  through  4 
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Acnvmr: 


CY  19. 


ITEHl 


Coapleted 

Public 

Requests 


Completei 

Reportable 

Requests 


Nuater  of 

Requests  Denied 

(Partial  I  Total) 


Nuaber  of 
"Other  Reason" 
Responses  Made 


Total 
(C  ♦  D) 


11012 


A.  EXEMPTIONS  CLAIMED  IN  DENIAL  LETTERS 


IbUW 


(b)(3). 


B.  LIST  ■(b)(3)"  STATUTES  CLAIMED  IN  DENIAL  LETFERS: 


TbTHT 


(bKsT 


TbTTeT 


TETTTT 


(b)(8) 


C.  "OTHER  REASONS"  CITED  IN  RESPONSE  TO  t^OIA  REQUESTS: 


(b)(9) 


TOTAL 


NUMBER  OF  TIMES  CITED 


ITEM  3 


TOTAL 


DENIALS  AND  "OTHER  REASON"  RESPONSES 


A.  TOTAL  NUMBER  OF  IDA's  AUTHORIZED  TO  SIGN  DENIAL  LETTERS:  (DLA-X  ONLY) 


B.  LIST  ALL  INDIVIDUALS  MHO  SIGNED  DENIAL  LETTERS  OR  "OTHER  REASON"  RESPONSES: 


Name 


(Add'1  space  available  after  Itea  11) 


Rank 


Title 


Niaber  of  Instances 
of  Participation 


Exea^tlon 


Other 
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ITEM  4 


wama  of  wteals  receivep  /wp  ncnw  tapi;   (du>-6  wlt) 


Granted  In  Fall 


Granted  In  Part 


Denied  In  Fall 


4 

TOTAL 


ITEM  5 


A.     EXEMTIQIIS  INVOKED  ON  APPEAL  DETERHINAnOK:     (DIA-C  ONLY) 


(b)(1) 


(b)(?) 


(b)(3) 


('>)(4) 


(b)(5) 


(b)(6) 


(b)(7) 


(b)(8) 


(b)(9) 


TOTAL 


B.    LIST  OF  "(b)(3)"  STATUTES  nVQKED  01  APPEAL  DOERMIATlOe:     (OLA-G  0«.Y) 


NUMBER  OF 
TIKS  CITED 


C.     "OTHER  REASONS-  CITED  ON  APPEAL  DETERNINAIQN:     (DLA-6  ONLY) 


TOTAL 


ITEM  6 


LIST  ALL  INDIVIDUALS  MHO  SIGNED  APPEAL  DETERHINATIONS  OR  "OTHER  REASON"  RESPOKES:  (DLA-G  ONLY) 


(Add'1  space  available  after  Itea  11) 


Rank 


Title 


Riaber  of  instances 
of  Participation 


ExepptloiT 


TItRiF 


UMI 


Federal  Register  /  Vol.  53.  No.  143  /  Tuesday.  July  26. 1988  /  Rules  and  Regulations  27979 


ITEH  7 


COURT  OPINKM  AM)  MmONS  TAKEN:     (DLA-G  ONLY) 


ITEH8 


FOIA  INPLEMENTATION  RULES  OR  REGULATIONS  PUBLISHED  DURING  THE  REPORTING  PERIOD:  (DLA-X  ONLY) 


DocuKiit  Identification 


Federal  Register  Reference 


Nuriier 


Date 


Page 


ITEM  9 


FOIA  INSTRUCTIONAL  AND  EDUCATIONAL  EFFORTS: 

Course 


Sponsor 


Date 


Hours 
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ITEH  10 


A.  COST  OF  ROUTINE  REQUESTS  PROCESSED: 


B. 


PERSOWIEL  COSTS  (ClVItliW  MP  iaLn*RT); 
"n  Direct  costs  of  personnel  assigned  FDI  duties 

based  upon  estlnted  payroll  aanyears  by  grade. 

TOTiU.  tWIITE*RS;         ,_,___,_,__ 

T.     Direct  costs  for  other  personnel  Involved  In 

processing  requests  not  Included  above  based 

upon  accuwiatlon  of  total  data. 


Search  Tiae  Costs 


b.  Classification  RevleM  and  Excising 
Action  Costs 


Coordination/Approval /Denial 
Decision  Costs 


"dl  Correspondence  and  Fora  PreparatioiT 
Costs 


e.  Otiier  Activity  Costs 


TOTAL  MNYEARS  COSTS  (a^^b^^c  +  d^e) 


3.  Application  of  Overbead 
(Subtotal  of  1  ♦  2)  X  2SX  overiiead: 
TOTAL  OF  PERSOMEL  COSTS 


C.  OTHER  CASE  RELATED  COSTS; 


1.  Coaputer 


2.  Office  Copy  Reproduction 


3.  Microfiche  Reproduction 


Costs  of  Printed  Records 


TOTAL  OTHER  COSTS  (1  ♦  2  ♦  3  ♦  4) 
D.  OTHER  OPERATING  COSTS: 


iMi^^^yi'.ij'V: 


1.  Reporting  Costs 


a.  Operational 


b.  User 

c.  Overhead;  (a  ♦  b  ♦  c)  x  2SX" 


TOTAL  REPORTING  COSTS  (a  ♦  b  +  c) 


2.  Other  costs  as  directed  or  which  can  be 
reasonably  ascertained. 


TOTAL  OTHER  OPERATING  COSTS  (1^2) 


Cm    OV^^^nHR  I  • 


1.  TOTAL  COSTS  OF  SECTION  IDA  THRU  IQD 


2.  Anount  Collected  froa  Requesters 
During  this  Reporting  Period; 


a.  Search 


b.  Copy 


c.  Review 


d.  TOTAL  COLLECTED  (a  +  b  4^  c) 


C*5t>'& 


■*  •'ptl'-'m  >.v  »<-«»'• 


^»>-->TSS?^>' 


■A'ry 


"99. 


-  ri^M^im:m 


■^^r?! 


UMI 
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mmn 


A.  FORMM.  TIME  LIMIT  EXIDISKM  TAKEN: 


Location 


2 
Vol 


Consultation 


Court  Involveaent 


B.     TOTAL  (1  ♦  2  ♦  3  ♦  4) 


FOR  ADD'L  REMARKS: 
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Appendix  E— Addressing  FOIA 
Requests 

(a)  Description  of  DLA  's  Central  and  Field 
Organization 

(1)  Defense  Logistics  Agency,  Cameron 
Station,  Alexandria.  Virginia  22304-6100 

(i)  Established  pursuant  to  authority  vested 
in  the  Secretary  of  Defense,  DLA  is  an  agency 
of  DoD  under  the  direction,  authority,  and 
control  of  the  Assistant  Secretary  of  Defense 
(Acquisition  and  Logistics)  and  subject  to  the 
DoD  policies,  directives,  and  instructions. 

(ii)  OLA  consists  of  a  Director,  a  Deputy 
Director,  a  Deputy  Director  for  Acquisition 
Management,  a  Headquarters  establishment, 
and  26  primary  level  field  activities  and  their 
subordinate  activities.  Some  of  the 
subordinate  activities  of  the  Defense  Fuel 
Supply  Center,  the  Defense  Reutilization  and 
Marketing  Service,  and  the  Defense 
Personnel  Support  Center  operate  in  overseas 
areas.  There  also  are  a  number  of 
Headquarters  management  support  offices 
that  are  controlled  by  Headquarters  staff 
elements. 

(iii)  The  mission  of  DLA  is  to  provide 
effective  and  economical  support  to  the 
Military  Services,  other  DoD  Components, 
Federal  civil  agencies,  foreign  governments, 
and  others,  as  authorized,  for  assigned 
materiel  commodities  and  items  of  supply, 
including  weapons  systems,  logistics  services 
directly  associated  with  the  supply 
management  function,  contract 
administration  services,  and  other  support 
services  as  directed  by  the  Secretary  of 
Defense.  Furthermore,  DLA  administers  the 
operation  of  DoD  programs,  as  assigned. 

(iv)  Under  the  direction  and  operational 
control  of  its  Director.  DLA  is  responsible  for 
the  performance  of  the  following  major 
functions: 

(A)  Materiel  management  encompassing 
items  management  classification, 
requirements  and  supply  control, 
procurement,  quality  and  reliability 
assurance,  industrial  mobilization  planning, 
storage,  inventory,  and  distribution, 
transportation,  maintenance  and 
manufacture,  provisioning,  technical  logistics 
data  and  information,  value  engineering  and 
standardization. 

(B)  Contract  administration  services 
provided  in  support  of  the  Military 
Departments  and  other  DoD  Components,  the 
National  Aeronautics  and  Space 
Administration,  other  designated  Federal  and 
State  agencies,  and  foreign  governments. 

(C)  Administering  assigned  DoD  programs, 
including  the  DoD  Coordinated  Procurement 
Program.  Federal  Catalog  System.  DoD  Retail 
Interservice  Support  Program  (DRIS),  Defense 
Materiel  Utilization  Program.  DoD  Industrial 
Plant  Equipment  Program.  Foreign  Military 
Sales,  operating  Military  Parts  Control 
Advisory  Groups  (MPCAG)  for 
standardization  of  parts  at  the  system 
equipment  design  stage.  DoD-wide  program 
for  redistribution/reutilization  of  excess 
Government-owned  and  rented  automation 
equipment.  Defense  Automatic  Addressing 
System.  Defense  Previous  Metals.  Recovery 
Program,  Executive  Agent  for  Materiel 
Redistribution  via  the  Defense  European  and 


Pacific  Redistribution  Activity  (DEPRA), 
assigned  logistics,  operations  contingent  to 
the  Federal  Emergency  Management 
Program,  assigned  aspects  of  the  DoD  Food 
Service  Management  Program,  DoD-wide 
Interchangeable/Substitutable  Program. 
Military  Standard  Logistics  Systems. 
Logistics  Data  Element  Standardization  and 
Management  Program,  Defense  Procurement 
Management  Review,  providing  manpower 
data  support  to  DoD  and  other  Government 
agencies  assigned,  the  DoD  Hazardous 
Materiel  Data  System,  and  the  Program 
Manager  for  the  Defense  Energy  Information 
System. 

(D)  Monitoring  DoD  supply  relationships 
with  the  General  Services  Administration. 

(E)  Serving  as  the  operating  agency  for  the 
DoD  Automated  Placement  Programs,  and 
providing  administrative  support  to  the 
Centralized  Referral  Activity  whose  functions 
are  under  Assistant  Secretary  of  Defense 
(Acquisition  and  Logistics)  supervision. 
These  programs  are  the  Centralized  Referral 
System  that  provides  for  the  placement  of 
displaced  DoD  employees  and  returning 
overseas  career  employees,  the  Overseas 
Employment  Referral  Program,  and  the 
Automated  Career  Management  System 
(ACMS)  for  placement  of  employees 
registered  in  the  DoD-wide  career  program 
for  Acquisition/Contracting  and  Quality 
Assurance  personnel. 

(F)  Systems  analysis  and  design, 
procedural  development,  and  maintenance 
for  supply  and  service  systems,  as  assigned 
by  the  Secretary  of  Defense. 

(2)  Primary  level  Field  Activities 

(i)  Supply  Centers — The  six  supply  centers. 
Defense  Construction  Supply  Center.  Defense 
Electronics  Supply  Center.  Defense  Fuel 
Supply  Center.  Defense  General  Supply 
Center,  Defense  Industrial  Supply  Center, 
and  the  Defense  Personnel  Support  Center, 
are  responsible  for  materiel  management  of 
assigned  commodities  and  items  of  supply 
relating  to  food,  clothing,  textiles,  medical, 
chemical,  petroleum,  industrial,  construction, 
electronics,  and  general  items  of  supply.  The 
Defense  Fuel  Supply  Center  is  also 
responsible  for  contracting  for  commercial 
petroleum  services  and  coal,  as  well  as  for 
crude  oil  and  petroleum  products  for  the 
Strategic  Petroleum  Reserve.  Two  of  the 
supply  centers  also  perform  depot  operations 
functions  for  assigned  commodities. 

(ii)  Service  Centers — The  seven  service 
centers  furnish  varied  support  services  as 
follows: 

(A)  The  Defense  Logistics  Ser\ices  Center 
(DLSC)  is  responsible  for  maintenance  of  the 
Federal  Cataloging  System  records,  including 
the  development  and  dissemination  of 
cataloging  and  item  intelligence  data  to  the 
Military  Departments,  and  other  authorized 
customers. 

(B)  The  Defense  Industrial  Plant  Equipment 
Center  (DIPEC)  is  responsible  for  the  DoD 
General  Reserve  of  industrial  plant 
equipment.  DIPEC  maintains  visibility 
records  of  all  DoD  equipment  in  use  by 
Government  facilities  and  contractors  and 
provides  specified  supply  support  of 
industrial  plant  equipment  to  the  Military 
Departments. 


(C)  The  Defense  Technical  Information 
Center  (DTIC)  is  responsible  for  the 
development,  maintenance,  and  operation  of 
the  management  information  system  in  the 
field  of  scientific  and  technical  information, 
acquisition,  storage,  announcement,  retrieval, 
provision  of  secondary  distribution  of 
scientific  and  technical  reports,  and  primary 
distribution  of  foreign  technical  reports, 
records  and  services  are  provided  to  DoD. 
and  authorized  users. 

(D)  The  DLA  Administrative  Support 
Center  (DASC)  provides  administrative 
support  and  cqjipmon  service  functions  to 
DLA  activities  within  the  Washington.  DC. 
metropolitan  area. 

(E)  The  Defense  Reutilization  and 
Marketing  Service  (DRMS)  is  responsible  for 
the  integrated  management  of  world  wide 
personal  property  disposal  operations, 
including  reutilization  serviceable  assets,  in 
support  of  the  Military  Department,  and  other 
authorized  customers. 

(F)  The  DLA  Systems  Automation  Center 
(DSAC)  is  responsible  for  the  operational 
execution  of  the  DLA  ADP  Program  and  the 
DLA  Telecommunications  Program. 

(G)  The  Defense  National  Stockpile  Center 
(DNSC)  is  responsible  for  the  acquisition, 
sale,  and  management  of  the  National 
Defense  Stockpile  of  strategic  and  critical 
materials. 

(iii)  Depots — ^These  activities.  Defense 
Depot  Mechanicsburg  (DDMP),  Defense 
Depot  Memphis  (DDMT).  Defense  Depot 
Ogden  (DDOU).  Defense  Depot  Tracy 
(DDTC).  are  responsible  for  depot  operations 
functions  for  assigned  commodities. 

(iv)  Contract  Administration  Services 
Regions  (DCASRs) — ^The  nine  Defense 
Contract  Administration  Services  Regions  arc 
located  in  Atlanta.  Boston.  Chicago. 
Cleveland.  Dallas,  Los  Angeles,  New  York. 
Philadelphia,  and  St.  Louis.  They  provide 
contract  administration  services  including  the 
performance  of  contract  administration, 
production,  quality  assurance,  data  and 
financial  management  activities,  and  small 
business/labor  surplus  programs  within  the 
United  States  and  such  external  areas  as 
specifically  authorized. 

DLA  Freedom  of  Information  Act 
Points  of  Contact 

DCSC — Defense  Construction  Supply  Center. 

ATTN:  FOIA  Officer,  P  O.  Box  3990, 

Columbus,  OH  43216-5000 
DESC — Defense  Electronics  Supply  Center, 

ATTN:  FOIA  Officer,  1507  Wilmington 

Pike,  Dayton,  OH  45444-5252 
DFSC— Defense  Fuel  Supply  Center,  ATTN; 

FOIA  Officer.  Cameron  Station. 

Alexandria,  VA  22304-6160 
DGSC— Defense  General  Supply  Center, 

ATTN:  FOIA  Officer,  Richmond.  VA  23297- 

5000 
DISC — Defense  Industrial  Supply  Center. 

ATTN:  FOIA  Officer,  700  Robbins  Avenue. 

Philadelphia.  PA  19111-5096 
DNSC — Defense  National  Stockpile  Center. 

ATTN:  FOIA  Officer,  18th  and  F  Streets, 

N.W.,  Washington.  DC  20405 
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DPSC — Defense  Personnel  Support  Center. 

ATTN:  FOIA  Officer,  2800  South  20th 

Street,  Philadelphia,  PA  19101-8419 
DTIC — Defense  Technical  Information 

Center,  ATTN:  FOIA  Officer,  Cameron 

Station,  Alexandria,  VA  22304-6145 
DDiMP — Defense  Depot  Mechanicsburg, 

ATTN:  FOIA  Officer,  5450  Carlisle  Pike, 

P.O.  Box  2030,  Mechanicsburg,  PA  17055- 

0789 
DDMT — Defense  Depot  Memphis.  ATT.N': 

FOIA  Officer,  2163  Airways  Blvd., 

Memphis.  TN  38114-5297 
DDOU— Defense  Depot  Ogden,  ATTN:  FOIA 

Officer,  Ogden,  UT  84407-5000 
DDTC— Defense  Depot  Tracy,  ATTN:  FOIA 

Officer,  Tracy,  CA  95376-5000 
DASC  HQ  DLA — Defense  Logistics  Agency. 

Administrative  Support  Center.  ATTN: 

FOIA  Officer,  Cameron  Station, 

Alexandria,  VA  22304-6130 
DIPEC — Defense  Industrial  Plant  Equipment 

Center,  ATTN:  FOIA  Officer,  2163  Airways 

Blvd.,  Memphis,  TN  38114-5297 
*DLSC  *DRMS — Defense  Logistics  Services 

Center,  ATTN:  FOIA  Officer.  Federal 

Center,  74  N.  Washington,  Battle  Creek,  MI 

49017-3084 
DSAC — DLA  Systems  Automation  Center, 


ATTN:  FOIA  Officer.  P.O.  Box  1605,  3990 

East  Broad  Street,  Columbus,  OH  43216- 

5002 
DCASR  ATI^-Defense  Contract 

Administration,  Services  Region,  Atlanta. 

ATTN:  FOIA  Officer.  805  Walker  Street, 

Marietta,  GA  30060-2789 
DCASR  BOS— Defense  Contract 

Administration,  Services  Region,  Boston. 

ATTN:  FOIA  Officer.  495  Summer  Street, 

Boston,  MA  02110-2184 
DCASR  CHI— Defense  Contract 

Administration,  Services  Region,  Chicago, 

ATTN:  FOIA  Officer,  O'Hare  International 

Airport,  P.O.  Box  66475,  Chicago,  IL  60666- 

0475 
DCASR  CLE— Defense  Contract 

Administration,  Services  Region, 

Cleveland.  ATTN:  FOL^  Officer,  AjC 

Federal  Office  Building,  1240  East  Ninth 

Street.  Cleveland,  OH  44199-2064 
DCASR  DAL— Defense  Contract 

Administration,  Services  Region,  Dallas. 

ATTN:  FOIA  Officer,  1200  Main  Street,  6th 

Floor,  Dallas.  TX  75202^399. 
DCASR  LA— Defense  Contract 

Administration.  Services  Region.  Los 

Angeles,  ATTN:  FOIA  Officer,  222  N. 


Sepulveda  Blvd.,  El  Segundo,  CA  90245- 
4320 

DCASR  NY— Defense  Contract 
Administration.  Services  Region.  New 
York.  ATTN:  FOIA  Officer.  201  Varick 
Street.  New  York.  NY  10014-4811 

DCASR  PHI— Defense  Contract 
Administration,  Services  Region, 
Philadelphia,  ATTN:  FOIA  Officer.  P.O. 
Box  7478.  Philadelphia,  PA  19101-7478 

DCASR  STL— Defense  Contract 
Administration,  Services  Region,  St.  Louis. 
ATTN:  FOIA  Officer,  1136  Washington 
Avenue,  St.  Louis.  MO  63101-1194 
DLAH  5025.1.  Defense  Logistics  Agency 

Index  of  Publications,  is  published  quarterly 

and  is  available  from  the  Defense  Logistics 

Agency,  ATTN:  DLA-XPD.  Cameron  Station, 

Alexandria,  VA  22304-6100.  (202)  274-6011. 
'The  Defense  Logistics  Services  Center 

(DLSC)  services  the  Defense  Reutilization 

and  Marketing  Service  (DRMS). 

Note. — The  envelope  used  for  Freedom  of 

Information  Act  requests  should  plainly 

display  the  words  FREEDOM  OF 

INFORMATION  ACT  REQUEST  on  the  lower 

left-hand  corner. 

BILLING  CODE  3620-01-41 
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FREEDOM  OF  INFORMATION  CASE  SUMMARY 

\.     SeQueST   NUMBER 

2.    TYPE   OF   REQUEST 
1      1  INITIAL 

1      1  APPEAL 

3.  type  of  requester 

□  commercial     □  news  media     □otmer 
□  scicntlfic/eoucational  institution 

4.    ACTIONS   TAKEN 

□  gRANTEO   IN  FULL       □  GRA  NTEO   IN   PART        □  DENIED       □  LACK  OF  RECORDS       □  NOT  AN   AGENCY  RECORD 

1      1  RECORDS  NOT   DESCRIBED       PI  REQUESTER   NONCOMPLIANCE       (~]  REQUEST  WITHDRAWN       f"]  TRANSFERRED  TO: 

5.    EXEMPTIONS  INVOKED 

riBt        n  82       ri  63  AND  STATUTE                                          Fl  84       ("1  B$       Fl  86       Fl  87        □  88       Q  89              IDA 

b.    EXTENSIONS 

□  location       □  VOLUME       □CONSULTATION       □  COURT   INVOLVEMENT 

7.    PAOCESSING  COST 

Grade  levels  for 
(O-l  -  0-6/GS- 

each  type  of  direct  cost  listed  below  will  be  as  follows:    Clerical  {E-9/GS-8  and  below).  Professional 
9  -  GS-15)  and  Executive  (0-7/GS-16  and  above). 

TYPE  OF   PROCESS 
(A) 

TYPE   OF 

DIRECT   COST 

(Bl 

HOURLY  RATE 

Id 

NUMBER   OF   HOURS 
(Dl 

COST 

(C   X   01 

(El 

TOTAL  COST 

(ADO  FIGURES   IN 

COLUMN  E   FOR   EACH 

PROCESSl 

IF] 

Search 

Clencal 

$12.00 

* 

Professional 

$25.00 

Review/Excising 

Clerical 

$12.00 

♦  * 

Professional 

$25.00 

Executive 

$45.00 

Coordination/ 

Approval/ 

Denial 

Professional 

$25.00 

Executive 

$45.00 

Correspondence 
Preparation 

Clencal 

$12.00 

Computer  Search 

Machine 

* 

Other  Activity 

Clerical 

$12.00 

Professional 

$25.00 

t.    OTHER  CASE  COSTS                                                                                                                    | 

T  YfE   OF  COST 
(A) 

COST    PER  COPY 
(Bl 

TOTAL   PAGES 
(C) 

TOTAL  COST 

IB   X  CI 

lOI 

Office  Copy  Reproduction 

.15 

* 

Microfiche  Reproduction 

.25 

* 

Printed  Records 

.02 

• 

9.    REMARKS 

]0.    FOR  FOl  OFFICE  USE  ONLY 

TOTAL  COLLECTABLE  COSTS 

TOTAL   PROCESSING  COSTS 

TOTAL  CHARGED 

FEES  WAIVED/REDUCED 

□  TWO  FREE    HOURS  OF  SEARCH  TIME 

□  100  FREE   PAGES  OF   REPRODUCTION 

SEARCH   FEES   PAID 

REVie*   FEES    PAID 

COPY   FEES  PAID 

JBLIC/GOVERNMENT   INTEREST 
LESS  THAN  $1S.00  THRESHOLD 

□  OTHER: 

, 

ot-A  ^gp^,  1786 


UMI 


'Chargeable  to  tlie  requester 
♦♦Chargeable  to  commercial  requesters 


/^ 
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rtUTRUCTIONS  FM  COMTLETIMC  DLA  FMN  I786< 

1.  REQUEST  MUH8ER  -  First  two  digits  will  express  Calendar  Year  followed  by  dash(-)  and  activity  request  nuabcr.  I.e..  87-001. 

2.  TYPE  OF  REQUEST  -  Mark  the  appropriate  block  to  Indicate  Initial  request  or  appeal  of  a  denial.  ' 

3.  TYPE  OF  REQUESTER  >  Mark  the  appropriate  block  to  Indicate  category  of  requester. 

*.   ACTIONS  TAKEN  -  Mark  the  block(s)  »»hlch  sunmarlies  actions  taken  on  the  request.   If  the  action  was  transferred,  enter  the 
naMe(s)  of  the  other  OoD  Component  or  Federal  Agency  to  which  It  was  sent.   Referrals  to  other  OLA  Activities  should  not  be 
counted  for  reporting  purposes.   See  OlAR  S^00.l<i.  End  *.  for  More  Information  on  each  action  taken. 

5.  EIENPTIONS  INVOKED  -  Mark  the  appropriate  exempt ion(s)  Invoked  to  withhold  records  from  the  public.   In  the  case  of 
exemption  B3,  the  actual  statute  should  also  be  entered  (e.g.,  J  USC  1917). 

IDA  -  Initial  Denial  Authority  -  Enter  the  name  of  the  IDA.  This  will  always  b«  the  Comander/Adnlnlstrator  for  a  Primary 
Level  Field  Activity  and  the  Staff  Director  for  a  Headquarters,  DLA,  Principle  Staff  Element. 

6.  EXTENSIONS  -  Mark  the  appropriate  block  to  Indicate  the  reason  for  Invoking  a  10  day  extension. 

7.  PROCESSING  COST  -  For  each  applicable  activity  category,  enter  time  expended  to  the  nearest  15  minutes  In  the  niaaber  of 
hours  column  (0).  

SEARCH  -  Time  spent  locating  from  the  files  the  requested  Information. 

REVIEW/EXCISINC  -  Time  spent  reviewing  the  document  content  and  determining  if  the  entire  document  must  retain  Its 
classification  or  segments  could  be  excised  thereby  permitting  the  remainder  of  the  document  to  be  declassified.   In 
reviewing  for  other  than  classification,  FOI  exemptions  2    through  9  should  be  considered. 

COOROINATION/APPROVAL/DENIAL  -  Time  spent  coordinating  the  staff  action  with  Interested  offices  or  agencies  and  obtaining 
the  approval  for  the  release  or  denial  of  the  requested  Information. 

CORRESPONDENCE  PREPARATION  -  Time  spent  in  preparing  the  necessary  correspondence  and  forms  to  answer  th«  request. 

COMPUTER  SEARCH  -  Enter  exacr  computer  processing  value  In  the  total  hours  coIuki.   The  salary  scale  for  the  prograaaer/ 
operator  executing  the  search  will  be  recorded  as  part  of  the  computer  search  cost. 

-Multiply  the  total  hours  by  the  computer  hourly  rate  and  enter  the  cost  figures.  Computer  search  will  be  based  on 
direct  cost  only  of  the  Central  Processing  Unit,  Input/output  devices,  and  memory  capacity  of  the  actual  coa^Hiter  and  conf Igurat Icm 
used. 

OTHER  ACTIVITY  -  Time  spent  in  activity  other  than  above,  such  as,  duplicating  documents,  hand  carrying  itocumantl  to  other 
locations,  restoring  files,  etc. 

8.  OTHER  CASE  COSTS 

OFFICE  COPY  REPRODUCTION  -  Enter  the  number  of  pages  reproduced. 

-Multiply  by  the  rate  per  cop/  and  enter  cost  figures. 
NICROFICHE  REPRODUCTION  -  Enter  the  number  of  microfiche  copies  reproduced. 

-Multiply  by  the  rate  per  copy  and  enter  cost  figures. 
PRINTED  RECORDS  -  Enter  total  pages  |n  each  category.   The  categories  are: 

Forms  (include  any  type  of  printed  forms) 

Publications  (Include  any  type  of  bound  document,  such  as  directives,  regulations,  studies,  etc.) 

Reports  (Include  any  type  of  memorandum,  staff  action  paper,  etc.) 

-Multiply  the  total  number  of  paqes  In  each  category  by  the  rate  per  page  and  enter  cost  figures. 

9.  REMARKS  -  Self  explanatory. 

10.  FOR  FOI  OFFICE  USE  ONLY 


TOTAL  COLLECTABLE  COSTS  -  Add  the  blocks  in  the  total  cost  column  marked  with  an  asterisk  and  enter  total  in  the  total 
collectable  cost  block. 

TOTAL  PROCESSING  COSTS  -  Add  all  blocks  in  the  total  cost  column  and  enter  total  In  the  total  processing  cost  block.   The 
total  processing  cost  in  most  cases  will  exceed  the  total  collectable  cost. 

TOTAL  CHARGED  -  Enter  the  total  amount  that  the  requester  was  charged,  taking  Into  account  the  fee  waiver  threshold  and  fee 
waiver  policy. 

SEARCH  FEES  PAID  -  Enter  total  clerical  and  professional  search  and/or  computer  search  fees  paid  by  the  requester. 

REVIEW  FEES  PAID  -  Enter  total  review  fees  paid  by  the  requester. 

COPY  FEES  PAID  -  Enter  the  total  amount  paid  by  the  requester  for  Office  Copy  reproduction/Microfiche  reproduction  and   i 
Pi Inied  records  (e.g.,  Forms,  Publications  and/or  Reports). 

FEES  WAIVED/REDUCED  -  Mark  the  appropriate  block  as  applicable.   Enter  reason  for  the  fee  watver/reduct Ion  (e.g..  Public 
intereii ) . 
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FREEDOM  OF 

INFORMATION  ACT 

REQUEST 


PRIORITY  ACTION 

NOTE:  RESPONSE  TO  REQUESTER 
MUSTBEACCOMPLISHED  WITHIN  10 
WORKING  DAYS  AFTER  RECEIPT. 

(PUBLIC  LAW  93-502) 


HAND  CARRY 

DO  NOT  ROUTE  THROUGH  MESSAGE  CENTERS 


DLA    FOPM     ^.J^ 

M»y  76 
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FOR  OFFICIAL  USE  ONLY 


COVER  SHEET 


"FOR  OFFICIAL  USE  ONLY"  INFORMATION  IS  THAT  INFORMATION  NOT  REQUIRING 
PROTECTION  IN  THE  INTEREST  OF  NATIONAL  DEFENSE,  BUT  REQUIRING  SPECIAL 
PROTECTION  IN  ACCORDANCE  WITH  STATUTORY  REQUIREMENTS  OR  IN  THE 
PUBLIC  INTEREST  AND  WHICH  HAS  BEEN  DETERMINED  TO  BE  EXEMPT  FROM 
PUBLIC  DISCLOSURE. 

RESPONSIBILITY.    Responsibility  for  safeguarding  nondefense  information  which  requires 
protection  rests  upon  individuals  having  possession  of  such  information. 

STORAGE.    FOR  OFFICIAL  USE  ONLY  material  will  be  stored  in  a  manner  as  prescribed  in 
DSA  Regulations  and  any  local  implementing  instructions. 

DISPOSITION.    This  cover  sheet  will  be  removed  when  document(s)  are  filed,  destroyed,  or 
mailed. 


(This  cover  sheet  requires  no  protection  when  separated  from  safeguarded  documents) 


FOR  OFFICIAL  USE  ONLY 


DtA   LABEL  2? 
Jun69 

BILUNG  coot  3620-01-C 


PREVIOUS  EDITION  MAY   BE  USED  UNTIL  EXHAUSTED 
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Appendix  Q— INDEX 

Paragraph 

1285.1.  References. 

1285.2.  Purpose  and  Scope. 

1285.3.  Policy. 

(a)  General. 

(b)  Administrative  Requirements  and 
Determinations. 

(c)  Prompt  Response  to  Requesters. 

(d)  Privacy  Act  and  Other  Procedures, 
(ej  Exemptions. 

(1)  General  Provisions. 

(2)  Public  Domain. 

(3)  Jeopardy  of  Government  Interest. 

(4)  FOIA  Exemptions. 

1285.4  Definitions. 

1285.5  Background. 

1285.6  Significant  Changes. 

1285.7  Responsibilities. 

(a)  HQ  DLA. 

(1)  Staff  Director,  Administration. 

(2)  Public  Affairs. 

(3)  General  Counsel. 

(4)  Heads  of  DLA  Principal  Staff 
Elements. 

(b)  Heads  of  DLA  Primary  Level  Field 
Activities. 

1285.8  Procedures. 

(a)  Requests  for  the  Examination  or  Copies 
of  Records. 

(b)  Control  System  and  Time  Limits. 

(c)  Initial  Disclosure  Determinations. 

(d)  Consultation  on  Confidential 
Commercial  Information. 

(e)  Denials, 
in  Appeals. 

(g)  Privileged  Release. 

1285.9  Forms  and  Reports. 
Appendix  A  (Fee  Schedule). 

(a)  General  Provisions. 

(1)  Application. 

(2)  Fee  Assessment. 

(3)  Aggregating  Requests. 

(4)  Fee  Waivers. 

(b)  Collection  of  fees  and  fee  rates. 

(1)  Collection  of  Fees. 

(2)  Fee  Rates. 

(i)  Manual  Search, 
(ii)  Computer  Search, 
(iii)  Duplication, 
(iv)  Review  Time, 
(v)  Audiovisual  Documentary 
MHterials. 
(vi)  Other  Records. 
|vii)  Costs  for  Special  Services. 
II  I  Compulation  of  fees  and  fee  rates  for 
technical  data 
1 1 )  Fees  for  Technical  Data. 
(2)  Waiver 
13)  Fee  Rales. 
|i)  Search  Time 
|ii)  Duplication, 
(iiij  Review  Time, 
(iv)  Other  Technical  Data  Records. 
|(l|  Billing  and  collection. 
|p|  Fee  appeals 

Appendix  B  (For  Official  Use  Only). 
tH)  General  Provisions 
|1|  General. 

(2)  Prior  FOIJO  Application. 

(3)  Hisloncal  Papers. 

|4|  Time  to  Mark  Records. 
IS|  Distribution  Statement, 
lb)  Markings. 
1 1 )  Location  of  Markings 


(c)  Dissemination  and  Transmission. 

(1)  Release  and  Transmission 
Procedures. 

(2)  Transporting  FOUO  Information. 

(3)  Electronically  Transmitted  Messages. 

(d)  Safeguarding  FOUO  Information. 

(1)  During  Duty  Hours. 

(2)  During  Nonduty  Hours. 

(e)  Termination,  Disposal,  and 
Unauthorized  Disclosures. 

(1)  Termination. 

(2)  Disposal. 

(3)  Unauthorized  Disclosure. 
Appendix  C  (Judicial  Actions). 

(a)  General  PiDvisions. 

(b)  Jurisdiction. 

(c)  Burden  of  Proof. 

(d)  Actions  by  the  Court. 

(e)  Non-United  States  Government  Source 
Information. 

(f)  Litigation  Status  Sheet. 
Appendix  D  (Annual  FOIA  Report). 

Annual  Report  Content. 
Annual  Report  Format. 
Appendix  E  (Addressing  FOIA  Requests). 

(a)  Description  of  DLA's  Central  and  Field 
Organization. 

(1)  Defense  Logistics  Agency. 

(2)  Primary  Level  Field  Activities, 
(i)  Supply  Centers. 

(ii)  Service  Centers, 
(iii)  Depots. 

(iv)  Contract  Administration  Services 
Regions  (DCASRs). 

(b)  DLA  Freedom  of  Information  Act  Points 
of  Contact. 

Appendix  F  (Forms). 

DLA  Form  1786,  Freedom  of  Information 

Case  Summary. 

DLA  Form  1776,  Freedom  of  Information 

Act  Annual  Report  Worksheet. 

DLA  Form  1471,  Freedom  of  Information 

Act  Request. 

DLA  Label  22,  FOR  OFHCIAL  USE 

ONLY  COVER  SHEET. 
Appendix  G  (Index). 
Dave  HcnshaU, 

Acting  Chief,  Administrative  Management 
Branch. 

|FR  Doc.  88-14837  Filed  7-25-88;  8:45  am) 

BILLING  CODE  3620-01-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  61 

National  Flood  Insurance  Program; 
Elevated  Building  Coverage 

agency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

SUMMARY:  This  fmal  rule  will  amend  the 
Standard  Flood  Insurance  Policy  (SFIP) 
of  the  National  Flood  Insurance  Program 
(NFIP)  by  providing  that  the  limitation  in 
flood  insurance  coverage  in  the  SFIP 
currently  applicable  to  all  elevated 
buildings  having  enclosures,  contents, 
machinery,  building  components, 
equipment,  or  fixtures  below  the 
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elevated  floor,  will  be  applicable  only  to 
elevated  Post-FIRM  buildings  and  not  to 
elevated  Pre-FIRM  buildings.  This 
amendment  will  correct  an  unintended 
disparity  in  flood  insurance  coverage 
between  elevated  Pre-FIRM  buildings 
with  enclosures  and  nonelevated  Pre- 
FIRM  buildings.  Post-FIRM  buildings  are 
buildings  for  which  the  start  of 
construction  occurred  on  or  after  the 
effective  date  of  the  initial  Flood 
Insurance  Rate  Map  (FIRM)  for  the 
community  in  which  the  building  is 
located  or  occurred  after  December  31. 
1974.  if  that  is  later.  The  term  Post-FIRM 
buildings  also  includes  buildings 
substantially  improved  (i.e,  improved  or 
repaired  where  the  cost  is  50%  of  the 
market  value  of  the  building  or  greater), 
as  well  as  new  construction.  Pre-FIRM 
buildings  are  those  for  which  the  start  of 
construction  or  any  substantial 
improvement  occurred  prior  to  such 
dates  and  which  were  not  subject  to  the 
local  building  restrictions  which  apply 
to  Post-FIRM  buildings.  This  final  rule 
adds  a  defmition  of  "Post-FIRM 
building"  to  the  SFIP. 

EFFECTIVE  DATE:  October  1, 1988.    ^ 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  M.  Plaxico.  Federal  Emergency 
Management  Agency.  Federal  Insiu'^ce 
Administration.  500  C  Street.  SW.. 
Washington.  DC  20472;  telephone 
number  (202)  646-3422. 

SUPPLEMENTARY  INFORMATION:  On  April 
1. 1988,  FEMA  published  for  comment  in 
the  Federal  Register  (Vol.  53,  page 
10347)  a  proposed  rule  with  respect  to 
flood  insurance  coverage  for  certain  Pre- 
FIRM  elevated  buildings.  The  proposal 
related  to  a  limitation  of  flood  insurance 
coverage  under  the  SFIP  which  was 
effective  October  1, 1983  (see  Vol.  48, 
Federal  Register,  at  page  39066  et  seq., 
August  29, 1983)  and  which  applied  to 
all  buildings  elevated  above  grade  by 
means  of  posts,  pilings,  piers  and  other 
foundation  walls.  The  coverage 
limitation  excluded  flood  insurance 
coverage  under  the  SFIP  for  the  contents 
in  enclosed  areas  below  the  elevated 
floors  of  such  buildings,  and  the 
enclosed  areas  themselves,  retaining 
coverage  only  for  essential  foundation 
and  other  elements  in  such  enclosed 
areas. 

The  1983  limitation  was  made 
applicable  to  both  elevated  Pre-FIRM 
buildings,  whose  enclosure  is  not 
prohibited  under  the  NFIP  flood  plain 
management  rules,  and  to  elevated  Post- 
FIRM  buildings,  which  under  local 
ordinances  required  to  be  adopted  by 
communities  to  conform  to  NFIP  flood 
plain  management  rules  as  a  condition 
of  the  communities'  participation  in  the 
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NFIP,  are  not  permitted  to  be  enclosed, 
and  as  to  which  the  community  is 
required  to  keep  building  records 
showing  to  what  elevation  the  building 
was  required  to  be  built. 

Program  experience  since  1983  has 
disclosed  an  unintended  disparity  in 
treatment  as  a  result  of  the  fact  that, 
while  the  1983  limitation  excluded 
coverage  for  areas  of  enclosures  at 
grade  level,  and  the  contents  therein,  for 
elevated  pre-FIRM  buildings,  the 
coverage  aH'orded  under  the  SFIP  to  the 
owners  of  neighboring  nonelevated  Pre- 
FIRM  buildings  for  the  areas  and 
contents  of  such  buildings  at  their  grade 
level  floors  was  not  limited,  even  though 
the  exposure  of  the  contents  and 
buildings  elements  at  grade  level  of  both 
elevated  and  nonelevated  buildings  was 
basically  the  same,  and  even  though 
both  types  of  buildings  were  constructed 
in  compliance  with  building  ordinances 
in  effect  at  the  time  of  construction. 

The  proposed  rule  sought  to  correct 
that  disparity  by  removing  the  limitation 
for  Pre-FIRM  elevated  and  enclosed 
buildings,  thereby  causing  the  1983 
limitation  to  apply  only  to  Post-FIRM 
elevated  buildings,  which  are  subject  to 
local  building  restrictions  as  to  elevation 
and  the  prohibiting  of  enclosures,  and  as 
to  which  the  base  flood  elevation  is 
readily  indicated  on  the  FIRM. 

Fo^ivcomments  were  received  on  the 
propo^d  rule,  all  of  which  supported 
eliminatng  the  disparity  in  coverage,  but 
expressing  various  concerns  regarding 
the  manner  in  which  the  proposed  rule 
would  do  this. 

Two  commenters  thought  that  the 
coverage  limitation  should  not  be 
removed  for  all  Pre-FIRM  buildings 
because  this  would  encourage  owners  of 
Pre-FIRM  elevated  buildings  without 
enclosures  to  enclose,  knowing  they 
would  get  flood  insurance  coverage  for 
the  new  enclosure.  These  two 
commenters  suggested  removing  the 
coverage  limitation  only  if  the  enclosure 
itself  was  made  prior  to  the  issuance  of 
a  FIRM.  However,  another  commenter, 
the  Association  of  State  Floodplain 
Managers,  commented  that  the  proposed 
rule  was  consistent  with  the  current  rule 
allowing  improvements  of  other  sorts,  at 
the  existing  grade,  to  Pre-FIRM 
buildings.  This  principle  of  the  NFIP, 
known  as  the  substantial  improvement 
rule,  is  a  well-established  and  a  long- 
standing one.  It  allows  improvements  to 
Pre-FIRM  buildings  without  requiring 
that  the  improvement  be  elevated  above 
the  flood  hazard,  so  long  as  the  cost  of 
the  improvement  is  less  than  50%  of  the 
market  value  of  the  building  and  without 
imposing  a  limitation  on  coverage. 

Another  comment  referred  to  the  fact 
that  a  higher  rate  is  charged  for  Pre- 


FIRM  elevated  buildings  with  enclosures 
than  for  Pre-FIRM  nonelevated  buildings 
built  at  grade  and  noted  that  this  rate 
difference  would  remain  under  the 
proposed  rule.  FEMA  believes  this 
difference  is  justified  because  Pre-FIRM 
buildings  that  are  elevated  reflect  the 
builders'  awareness  of  a  flood  hazard  by 
the  fact  that  the  buildings  were  elevated 
and  were  mostly  in  coastal  areas.  This 
is  in  contrast  to  Pre-FIRM  buildings  built 
at  grade,  which  reflects  the  builders' 
general  belief  that  the  site  is  relatively 
safe  from  flooding,  although  in  some 
cases  the  builders  may  have  been 
ignorant  of  the  nature  of  the  flood  risk. 

Several  comments  indicated  a 
misunderstanding  of  the  effect  of  the 
proposed  change  on  the  premium  rates 
for  the  buildings  to  which  the  change 
would  apply.  The  proposed  rule  would 
only  change  the  coverage  provided  by 
the  SFIP:  it  would  not  change  the  rates 
or  rating  classification  of  these  buildings 
at  all.  As  indicated  in  the 
Supplementary  Information  for  the 
proposed  rule,  there  may  be  a  future 
increase  in  the  premium  rate  differential 
between  the  rates  for  Pre-FIRM  elevated 
buildings  without  enclosure  and  the 
higher  premium  rates  for  Pre-FIRM 
elevated  buildings  with  enclosures, 
based  on  claims  experience.  In  that 
regard,  one  of  the  two  commenters  who 
objected  to  removing  the  coverage 
limitation  for  Pre-FIRM  buildings  with 
Post-FIRM  enclosures  (see  above)  also 
objected  to  any  premium  rate  increase 
being  applied  to  all  Pre-FIRM  buildings 
with  enclosures,  implying  that  Pre-FIRM 
buildings  with  Pre-FIRM  enclosures 
should  not  be  subject  to  any  premium 
rate  increase  FEMA  believes,  as 
discussed  above,  that  providing  the 
same  coverage  to  all  Pre-FIRM  elevated 
buildings  with  enclosures,  without 
regard  to  the  date  of  the  enclosure,  is 
compelled  by  and  consistent  with  the 
NFIP's  long-standing  and  well- 
established  substantial  improvement 
rule.  This  commenter  also  envisioned 
the  cost  to  all  NFIP  policyholders  and  to 
the  taxpaying  public  increasing  as  a 
result  of  the  proposed  change.  However, 
the  premium  rates  for  Pre-FIRM 
buildings  will  take  into  account  the  loss 
experience  of  these  buildings,  thereby 
minimizing  the  chance  that  any 
increased  claims  costs  due  to  the 
proposed  change  would  be  passed  on  to 
all  NFIP  policyholders  or  to  the 
taxpaying  public.  Further.  FEMA  is 
taking  other  steps  to  reduce  the 
taxpayer  subsidy.  Its  annual  rate  and 
coverage  revision  programs  are 
designed  to  accomplish  that  objective. 

One  comment  anticipated  a  problem 
with  revising  the  policy  forms  to  reflect 
the  proposed  change  in  time  for  an 


October  1. 1988  effective  date.  FEMA 
believes  any  such  problem  would  be 
minimal. 

There  was  a  comment  inquiring  about 
flood  losses  suffered  before  the  change 
would  become  effective.  The  answer,  of 
course,  is  that  losses  before  the  effective 
date  of  the  change  would  be  adjusted  on 
the  basis  of  current  policy  provisions. 

A  final  comment  suggested  that  a 
similar  change  to  the  one  being 
proposed  for  elevated  buildings  be  made 
for  buildings  with  basements,  i.e..  that 
the  basement  coverage  limitation  that 
became  effective  in  1983  at  the  same 
time  as  the  elevated  building  coverage 
limitation  also  be  removed  for  Pre-FIRM 
buildings.  FEMA  believes  that  this 
suggestion  raises  issues  which  require 
further  study  and  will  take  this 
recommendation  under  advisement. 

FEMA  continues  to  believe  that,  in  the 
interest  of  providing  equal  coverage  to 
the  owners  of  both  kinds  of  Pre-FIRM 
buildings  (i.e.,  a  building  initially  built  at 
grade  and  a  building  initially  elevated 
above  grade  and  subsequently 
enclosed),  it  is  necessary  and  desirable 
to  amend  the  1983  coverage  limitation  so 
that  it  will  not  apply  to  enclosures  and 
contents  below  the  elevated  floors  of 
elevated  Pre-FIRM  buildings.  Therefore, 
this  final  rule  makes  the  changes  set 
forth  in  the  proposed  rule. 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  this 
final  rule  will  not  have  significant 
impact  upon  the  quality  of  the  human 
environment.  As  a  result,  an 
Environmental  Impact  Statement  will 
not  be  prepared.  A  finding  of  no 
significant  impact  is  included  in  the 
formal  docket  file  and  is  available  for 
public  inspection  and  copying  at  the 
Rules  Docket  Clerk.  Office  of  General 
Counsel.  Federal  Emergency 
Management  Agency,  500  C  Street  SW.. 
Washington,  DC  20472. 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
therefore  has  not  undergone  regulatory 
flexibility  analysis. 

This  final  rule  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291,  dated 
February  27. 1981,  and.  hence,  no 
regulatory  analysis  has  been  prepared. 

The  collection  of  information 
requirement  referred  to  in  the 
Supplementary  Information  for  this  rule 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
no.  3067-0020. 

List  of  Subjects  in  44  CFR  Fart  61 

Flood  insurance. 
Accordingly.  44  CFR  Chapter  1. 
Subchapter  B.  is  amended  as  follows: 
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PART  61— INSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978;  E.0. 12127. 

2.  Section  61.5  is  amended  by  adding 
between  the  word  "elevated"  and  the 
word  "building"  in  the  phrase  "elevated 
building"  each  of  the  four  times  it 
appears  in  paragraph  (f)(9)  the  word 
"Post-FIRM"  and  by  adding  to  the  end  of 
paragraph  (f)(9)  the  following  sentence: 

§61.5    [Amended] 

•         *         •         *         • 

(0*  •  * 

(9) Post-HRM  building"  means, 

as  used  in  this  paragraph  (f)(9).  a 
building  for  which  the  start  of 
construction  or  substantial  improvement 
occurred  after  December  31, 1974,  or  on 
or  after  the  effective  date  of  the  initial 
Flood  Insurance  Rate  Map  (FIRM)  for 
the  community  in  which  the  building  is 
located,  whichever  is  later. 


Appendix  A(l)  of  Part  61 — (Amended] 

3.  Appendix  A(l)  of  Part  61.  Standard 
Flood  Insurance  Policy,  is  amended  as 
follows: 

a.  Article  II — Definitions  is  amended 
by  adding,  alphabetically,  a  definition  of 
"Post-FIRM  building"  to  read  as  follows: 
•        *        *        •        ♦ 

"Post-FIRM  building"  means  a 
building  for  which  the  start  of 
construction  or  substantial  improvement 
occurred  after  December  31, 1974,  or  on 
or  after  the  effective  date  of  the  initial 
Flood  Insurance  Rate  Map  (FIRM)  for 
the  community  in  which  the  building  is 
located,  whichever  is  later. 
»        •        *        •        • 

b.  Article  V — Property  Not  Covered  is 
amended  by  adding  between  the  word 
"elevated"  and  the  word  "building"  in 
the  phrase  "elevated  building"  each  of 
the  four  times  it  appears  in  paragraph  F 
the  word  "Post-FIRM". 


Appendix  A(2)  of  Part  61 — (Amended] 

4.  Appendix  A(2)  of  Part  61,  Standard 
Flood  Insurance  Policy,  is  amended  as 
follows: 

a.  The  DEFINITIONS  section  is 
amended  by  adding,  alphabetically,  a 
definition  of  "Post-FIRM  building"  to 
read  as  follows: 
***** 

"Post-FIRM  building"  means  a 
building  for  which  the  start  of 
construction  or  substantial  improvement 
occurred  after  December  31. 1974,  or  on 
or  after  the  effective  date  of  the  initial 


Flood  Insurance  Rate  Map  (FIRM)  for 
the  community  in  which  the  building  is 
located,  whichever  is  later. 

***** 

b.  The  PROPERTY  NOT  COVERED 
section  is  amended  by  adding  between 
the  word  "elevated"  and  the  word 
"building"  in  the  phrase  "elevated 
building"  each  of  the  four  times  it 
appears  in  paragraph  F  the  word  "Post- 
FIRM". 

Dated:  )uly  19. 1988. 
Harold  T.  Duryee, 

Federal  Insurance  Administrator. 

[FR  Doc.  88-18738  Filed  7-25-88;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 
45|CFRPart670 

Conservation  of  Antarctic  Animals  and 
Plants 

AGENCY:  National  Science  Foundation. 
action:  Final  rule. 

SUMMARY:  Because  of  recommendations 
adopted  at  consultative  meetings,  NSF  is 
amending  its  regulations  at  45  CFR  Part 
670  implementing  the  Antarctic 
Conservation  Act  of  1978  to  designate 
additionally  specially  protected  areas 
and  sites  of  special  scientific  interest  in 
Antarctica. 
DATE:  July  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  this  regulation 
should  be  addressed  to  Anton  L. 
Inderbilzen,  Polar  Coordination  and 
Information  Section,  Division  of  Polar 
Programs,  National  Science  Foundation, 
Washington,  DC  20550,  or  by  telephone 
on  202-357-7817. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  published 
on  May  12, 1988  at  53  FR  16886-16887. 
One  comment  was  received  which 
expressed  concern  with  limits  on 
Alaskan  lands  which  was  not  germane 
to  this  rule.  Accordingly,  the  final  rule  is 
the  same  as  set  forth  in  the  notice  of 
proposed  rule-making. 

This  is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  This  regulation 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
No  new  information  collection 
requirements  are  imposed  by  the 
proposed  amendment. 

List  of  Subjects  in  45  CFR  Part  670 

Antarctica,  Conservation. 

Therefore,  45  CFR  Pait  670  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  670 
continues  to  read  as  follows: 


Authority:  Sec.  11.  Pub.  L.  81-507.  64  Stat. 
149  (42  U.S.C.  1870)  as  amended;  Pub.  L.  95- 
541,  92  Stat.  2048  (16  U.S.C.  2401). 

2.  Section  670.30  is  amended  by 
adding  paragraphs  (o),  (p),  and  (q)  as 
follows: 

§  670.30    Designation  of  specially 
protected  areas. 
***** 

(o)  North  Coronation  Island,  South 
Orkney  Islands. 

(p)  Lagotellerie  Island,  Marguerite 
Bay. 

(q)  New  College  Valley.  Caughley 
Beach,  Cape  Bird,  Ross  Island. 
***** 

3.  Section  670.34  is  amended  by 
revising  paragraphs  (a)(1)  and  (4)  and  by 
adding  paragraphs  (a)(5),  (6),  (7),  (8),  (9), 
(10),  and  (11)  and  (d)  to  read  as  follows: 

§  670.34    Designation  of  sites  of  special 
scientific  interest  and  management  plans 
for  those  sites. 

***** 

(a)  Sites  of  Special  Scientific  Interest 
Requiring  a  Permit  for  Entry.  "* 

(l)(i)  Cape  Royds  on  Ross  Island,  (ii) 
Cape  Crozier  on  Ross  Island,  (iii) 
Haswell  Island,  (iv)  Admiralty  Bay,  King 
George  Island,  (v)  Caughley  Beach,  Cape 
Bird,  Ross  Island,  and  (vi)  Cierva  Point 
and  offshore  Islands,  Danco  Coast. 
Management  Plan:  Entry  by  foot  only  for 
scientific  purposes  will  be  authorized. 
Pedestrians  may  not  move  through  areas 
populated  by  birds  or  mammals  except 
as  necessary  in  the  course  of  scientific 
investigations.  A  compelling  scientific 
purpose  must  be  demonstrated  before  a 
permit  will  be  issued  to  take  a  native 
bird  or  mammal  from  these  sites. 
***** 

(4)(i)  Barwick  Valley  in  Victoria  Land 
and  (ii)  Harmony  Point,  West  Coast  of 
Nelson  Island,  South  Shetland  Island. 
Management  Plan:  Entry  on  foot  only 
will  be  authorized.  Overflight  is  not 
permitted.  Permanent  field  camps, 
landfill  disposal,  and  other  activities 
which  would  introduce  new  materials  or 
organisms,  including  microorganisms, 
into  the  Site  are  not  permitted.  Ail 
materials  carried  into  the  Site  shall  be 
removed. 

(5)(i)  Rothera  Point,  Adelaide  Island, 
(ii)  Biscoe  Point,  Anvers  Island  and  (iii) 
part  of  Deception  Island,  South  Shetland 
Islands.  Management  Plan:  Entry  by  foot 
only  for  scientific  purposes  will  be 
authorized.  Vehicles  and  helicopters  are 
excluded.  Pedestrians  will  be  allowed  to 
enter  the  Site  only  in  connection  with 
approved  monitoring  or  sampling 
activities. 

(6)  Tramway  Ridge,  Ml.  Erebus,  Ross 
Island.  Management  Plan:  Entry  hy  foot 
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only  for  scientific  purposes  will  be 
authorized.  Vehicles  and  helicopters  are 
excluded.  Pedestrians  should  avoid 
walking  on  visible  vegetation  and  areas 
of  heated  ground.  Sterile  protective 
overclofhing  should  be  worn  and 
footwear  sterilized  before  entering  the 
Site.  Human  wastes  must  not  be 
deposited  within  the  Site. 

(7)  Canada  Glacier,  Lake  Fryxell, 
Taylor  Valley,  Victoria  Land. 
Management  Plan:  Entry  by  foot  only  for 
scientific  purposes  will  be  authorized. 
Vehicles  and  helicopters  are  excluded. 
Pedestrian  movement  within  the  Site  is 
restricted  to  designated  paths  and 
shortest  routes  consistent  with  scientific 
activity. 

(8)  Potter  Peninsula,  King  George 
Island,  South  Shetland  Islands. 
Management  Plan:  Access  is  restricted 
to  the  northern  end  in  the  vicinity  of 


Mirounga  Point.  Pedestrians  and 
vehicles  must  use  established  routes 
particularly  during  breeding  season.  No 
vehicles  or  helicopters  are  allowed  near 
any  breeding  sites. 

(9)(i)  North-East  Bailey  Peninsula  and 
(ii)  Clarke  Peninsula,  Budd  Coast, 
Wilkes  Land,  Management  Plan: 
Vehicles  and  pedestrians  are  restricted 
to  existing  access  routes  which  are 
clearly  demarcated.  No  helicopter 
landings  are  permitted  within  the  Site. 
Particular  care  should  be  taken  to  avoid 
damaging  any  vegetation,  disrupting  of 
soils  or  morphological  features  or 
changing  water  quality  or  drainage. 

(10)  North-West  White  Island. 
McMurdo  Sound.  Management  Plan: 
Vehicles  are  not  permitted  closer  than 
50  m  to  the  seal  population  and 
helicopters  are  prohibited  within  the 


Site.  Overflights  must  be  at  altitudes  of 
250  m  or  more. 

(11)  Linnaeus  Terrace,  Asgaard  Range, 
Victoria  Land.  Management  Plan:  Entry 
by  foot  only  for  scientific  purposes  will 
be  authorized.  Helicopters  are  allowed 
at  the  designated  and  marked  landing 
site  only.  Rocks  may  not  be  moved  from 
their  natural  position  and  great  care 
should  be  exercised  to  avoid  accidental 
breakage  of  fragile  rock  formations  and 
disturbing  periglacial  features. 
«         *         *         *         > 

(d)  Expiration  dates — For  purposes  of 
these  regulations  the  sites  of  special 
scientific  interest  and  accompanying 
management  plans  shall  remain  in  eftect 
until  deleted  from  the  regulations. 
Erich  Bloch, 
Director. 
(I'R  Doc.  88-16832  Filed  7-25-88:  8:45  am] 
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This   section   of  the   FEDERAL   REGISTER 
contains  notices  to  the  put>(ic  of  the 
proposed  issuance  of  rules  and 
regulations.  Tf>e  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  ttie  adoption   of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1098  and  1007 

(Docket  Nos.  AO-184-A52  and  AO-366- 
A29;DA-88-1041 

Milk  in  the  Nashville  and  Georgia 
Marketing  Areas;  Recommended 
Decision  and  Opportunity  To  File 
Written  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  to  Orders 

agency:  Agricultural  Marketing  Service, 
USDA. 


action:  Proposed  rule. 


SUMMARY:  This  decision  recommends 
certain  changes  in  the  pooling 
provisions  of  the  Nashville,  Tennessee, 
and  Georgia  milk  orders  based  on 
industry  proposals  considered  at  a 
public  hearing  held  at  Nashville, 
Tennessee,  on  November  3, 1987.  A  pool 
distributing  plant  physically  located  in 
the  Nashville,  Tennessee,  marketing 
area  would  be  regulated  under  that 
order  irrespective  of  the  market  in 
which  the  plant  has  most  of  its  fluid  milk 
products  distribution.  Another  change  in 
the  Nashville  order  would  establish  a 
plus  location  adjustment  of  8.5  cents  per 
hundredweight  for  milk  received  at 
plants  located  in  18  Tennessee  counties 
south  of  Nashville.  These  changes  are 
needed  to  reflect  current  marketing 
conditions  and  to  insure  orderly 
marketing. 

DATE:  Comments  are  due  on  or  before 
August  10,  1988. 

ADDRESS:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1079,  South  Building,  United 
Stales  Department  of  Agriculture, 
Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Groene,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  447-2089. 


SUPPLEMENTARY  INFORMATION:  This 

administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendment  would  promote  orderly 
marketing  of  milk  by  producers^and 
regulated  handlers.  ^ 

This  action  would  change  the 
regulatory  status  that  prevailed  when 
the  hearing  was  held  of  two  pool 
distributing  plants  located  in  the 
Nashville  marketing  area.  At  that  time, 
one  of  the  plants  was  regulated  by  the 
Memphis  milk  order  and  the  other  plant 
was  regulated  by  the  Georgia  milk 
order.  Both  plants  would  be  regulated 
under  the  Nashville  order  under  the 
provisions  adopted  herein.  The  cost  of 
the  raw  milk  supplies  to  the  pool  plants 
would  be  unchanged.  There  would  be  no 
economic  impact  of  such  action  on  the 
returns  to  dairy  farmers  under  the 
Memphis  order  because  milk  is  pooled 
under  such  order  on  an  individual 
handler  basis.  Under  the  Georgia  order, 
there  should  be  little,  if  any.  change  in 
the  returns  to  dairy  farmers  due  to  a 
shift  in  regulation  because  the  utilization 
of  milk  at  the  Georgia  plant  differs  little 
form  the  Class  I  utilization  percentage  of 
the  Georgia  market.  The  returns  to  dairy 
farmers  under  the  Nashville  order  will 
be  reduced  slightly  since  the  utilization 
of  milk  at  the  two  pool  plants  that  would 
be  added  is  less  than  the  Nashville 
market's  Class  I  utiUzation  percentage. 
The  Nashville  producers  whose  blend 
prices  would  be  reduced  are  members  of 
Dairymen,  Inc.  (DI),  a  cooperative 
association  whose  representative 
testified  that  the  cooperative  was  not 
opposed  to  the  "lock-in"  proposal  which 
would  result  in  the  pooling  of  additional 
pool  plants  under  the  Nashville  order. 

Prior  document  in  this  proceeding: 

Notice  of  Hearing:  Issued  October  16, 
1987:  published  October  21, 1987  (52  FR 
39232). 


Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this  ^ 

recommended  decision  with  respect  to 
the  proposed  amendments  to  the 
tentative  marketing  agreements  and  the 
orders  regulating  the  handling  of  milk  in 
the  Nashville.  Tennessee,  and  Georgia 
marketing  areas.  This  notice  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250,  by 
the  15th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
pubHc  hearing  held  at  Nashville, 
Tennessee,  on  November  3, 1987, 
pursuant  to  a  notice  of  hearing  issued 
October  16, 1987  (52  FR  39232). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Regulation  of  a  distributing  plant 
physically  located  in  the  Nashville 
marketing  area. 

2.  Location  adjustment  for  milk 
received  at  Tennessee  plants  located 
south  of  Nashville. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Regulation  of  a  distributing  plant 
physically  located  in  the  Nashville 
marketing  area.  The  Nashville, 
Tennessee,  order  (Nashville  order) 
should  be  amended  to  provide  that  a 
distributing  plant  which  meets  the 
pooling  standards  of  the  Nashville  order 
and  one  or  more  other  Federal  orders 
and  which  is  located  in  the  Nashville 
order's  marketing  area  shall  be  a  pool 
plant  under  the  Nashville  order 
irrespective  of  the  quantity  of  fluid  milk 
products  distributed  in  any  other 
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Federal  order  market.  However,  such 
pool  plant  status  should  be  accorded 
only  as  long  as  the  Nashville  order's 
CFass  I  price  at  the  plant  is  not  less  than 
the  Class  I  price  that  would  be 
applicable  at  the  plant  if  regulated  under 
the  order  for  the  Federal  order 
marketing  area  in  which  the  plant  has 
the  greatest  route  disposition. 

Presently,  when  a  distributing  plant 
qualifies  for  pooling  under  the  Nashville 
order  and  another  order,  it  is  regulated 
in  the  market  in  which  it  has  the  greater 
route  sales. 

The  "lock-in"  provision  adopted 
herein  for  the  Nashville  order  cannot 
achieve  its  intended  purpose  without  a 
corollary  change  in  the  pooling 
standards  of  the  Georgia  order.  Thus, 
the  Georgia  order  should  provide  that 
any  plant  with  route  sales  in  the  Georgia 
marketing  area  shall  be  exempt  from  full 
regulation  under  that  order,  even  though 
it  has  more  sales  in  the  Georgia  market 
than  in  the  other  market,  if  the  plant  is 
subject  to  full  regulation  under  the  other 
order. 

Malone  &  Hyde  Dairy  proposed 
(proposals  1  and  2  as  listed  in  the  Notice 
of  Hearing)  that  a  distributing  plant  that 
is  physically  located  in  the  Nashville 
order's  marketing  area  (Order  98)  should 
be  regulated  by  tfiat  order  irrespective 
of  the  quantity  of  such  plant's  route 
disposition  in  any  other  Federal  order 
marketing  area.  Proposal  No.  1  would 
amend  Order  98  by  locking  in  such  a 
plant  under  the  order  and  proposal  No.  2 
is  intended  to  amend  the  Georgia  order 
(Order  7)  by  releasing  from  regulation 
such  a  plant  even  though  the  plant  may 
have  more  fluid  milk  sales  in  the  Order  7 
area  than  in  the  Order  98  area. 

A  witness  for  Malone  &  Hyde  stated 
that  this  action  is  necessary  in  order  to 
minimize  disruptive  market  conditions 
in  the  Kentucky  and  Tennessee  supply 
areas.  The  witness  indicated  that  the 
proposal  would  affect  the  Malone  & 
Hyde  distributing  plant  located  in 
Nashville.  Tennessee,  but  regulated  by 
the  Memphis  order  (Order  97).  It  would 
also  affect  Heritage  Farms  (Kroger) 
distributing  plant  located  in  Rutherford 
County,  Tennessee  (Order  98  marketing 
area),  but  currently  regulated  by  the 
Georgia  order  (Order  7).  He  said  that  the 
milk  procurement  and  sales  patterns  of 
the  Malone  &  Hyde  and  Kroger  plants 
establish  a  primary  association  of  such 
plants  with  the  Order  98  market. 

The  Malone  &  Hyde  witness  testified 
that  the  traditional  method  of  pooling  a 
distributing  plant  has  been  on  the  basis 
of  the  market  in  which  the  plant  has  the 
most  sales.  The  justification  for  this 
method,  he  said,  was  to  ensure  that  all 
handlers  having  the  major  portion  of 
their  sales  in  the  same  order  area  were 


subject  to  the  same  minimum  order 
prices  and  other  regulatory  provisions. 
He  said  that  this  principle  rested  on  an 
assumption  that  such  competing  plants 
would  be  located  in  the  same  geographic 
area. 

Also,  the  witness  for  Malone  &  Hyde 
said  that  the  traditional  metliod  of 
pooling  fluid  milk  plants  has  become 
outdated  because  of  large  processing 
plants,  such  as  chain  store  plants,  that 
have  sales  over  wide  geographical 
areas.  The  proposal,  he  said,  better 
serves  the  principle  of  trying  to  assure 
that  all  handlers  competing  for  milk 
procurement  and  sales  in  an  order  area 
are  subject  to  the  same  price  as  their 
competition.  He  indicated  the  proposal 
would  regulate  a  distributing  plant 
under  the  order  for  the  marketing  area 
where  it  is  physically  located  even 
though  its  route  distribution  was  greater 
in  another  Federal  order's  marketing 
area. 

A  representative  of  Southern  Milk 
Sales  (SMS),  a  cooperative  association 
whose  members  supply  about  40  percent 
of  the  fluid  milk  receipts  of  the  Kroger 
plant  at  Mtu^esboro,  Tennessee, 
testified  in  support  of  the  proposal  to 
fully  regulate  under  the  Nashville  order 
distributing  plants  physically  located 
within  the  Nashville  marketing  area. 

A  representative  for  the  National 
Farmers  Organization  (NFO).  which  had 
no  member  producers  on  the  Nashville 
or  Georgia  maricets  at  the  time  of  the 
hearing,  testified  in  opposition  to  the 
lock-in  proposal  and  the  proposed 
change  in  location  adjustment  under  the 
Nashville  order.  It  was  NFO's  position 
that  pooling  on  the  basis  of  a  plant's 
physical  location  is  "not  good  Federal 
order  policy."  The  NFO  representative 
testified  that  "the  issues  of  producer 
blend  price  equity  in  the  Southeast 
should  be  addressed  by  the  merger  of 
Federal  orders,  not  by  jerry-rigging  the 
present  orders  to  pool  targeted  plants  on 
selected  orders." 

NFO  contended  that  the  proposed 
lock-in  deviates  from  the  well- 
established  principles  of  pooling  plants 
and  producers  in  accordance  with  the 
sales  areas  served.  The  cooperative's 
representative  contended  that  this 
pooling  technique  has  fostered  both 
producer  and  handler  equity  over  the 
years  and  should  not  be  abandoned. 

At  the  time  of  the  hearing,  there  were 
only  three  regulated  handlers  under  the 
Nashville  order:  Purity  Dairies  in 
Nashville,  a  pool  distributing  plant:  DI  in 
its  capacity  as  the  operator  of  a 
cooperative  balancing  plant  in 
Lewisburg.  Tennessee;  and  DI  in  its 
capacity  as  the  handler  of  its  member 
milk.  Purity  Dairies  has  Class  I 
distribution  principally  in  the  Nashville 


market  with  some  distribution  in 
Alabama.  The  Lewisburg  plant  operates 
as  a  manufacturing  plant  and  reload 
center.  During  the  months  of  flush 
production,  the  plant  manufactures  milk 
that  is  in  excess  of  handlers'  fluid  milk 
needs  and  during  the  fall  months,  the 
plant  transfers  Class  I  milk  to  plant  in 
other  markets. 

Marketing  changes  that  have  occurred 
since  a  hearing  in  1983  on  the  issue  of 
whether  the  Malone  &  Hyde  plant 
should  be  pooled  under  the  Nashville 
order  on  the  basis  of  the  plant's  location 
or  under  the  Memphis  order  on  the  basis 
of  greater  sales  in  the  market  warrant 
the  pooling  of  the  Malone  &  Hyde  plant 
under  the  Nashville  order.  Malone  & 
Hyde  purchased  its  Nashville 
distributing  plant  from  Kraft  Diary 
Group  in  1983.  The  company  distributes 
milk  through  company-owned 
warehouses  throughout  the  Southeast 
and  south  central  states  from  Georgia  to 
Arkansas. 

Beginning  in  1984,  the  Malone  &  Hyde 
plant  became  regulated  under  the 
Memphis  order  because  it  distributed 
the  principal  portion  of  its  bottled  milk 
to  the  Memphis  market.  In  1984,  the 
plant's  sales  in  Memphis  represented 
more  than  50  percent  of  its  total 
distribution  and  the  Nashville-area  sales 
were  less  than  half  of  the  Memphis 
sales. 

While  the  Malone  ft  Hyde  plant's 
distribution  in  Memphis  has  remained 
fairly  constant  since  1984,  the  plant's 
sales  in  Nashville  and  Alabama-West 
Florida  have  increased  greatly.  In 
Nashville,  the  fluid  milk  sales  from  the 
plant  have  doubled  since  1984.  The 
plant's  sales  in  Alabama  which  were 
nonexistent  when  the  plant  first  opened 
are  now  almost  as  great  as  its  sales  in 
the  Nashville  area.  In  some  months,  the 
plant's  sales  in  Alabama  have  exceeded 
its  sales  in  the  Nashville  area. 

Recently,  Malone  ft  Hyde  has 
acquired  supermarkets  in  the  Nashville 
marketing  area  which  will  provide  new 
accounts  for  the  plant  in  1988.  The  plant 
operator  expects  its  sales  in  Nashville  in 
1988  to  equal  or  exceed  its  sales  in  the 
Memphis  area. 

Malone  ft  Hyde  procures  its  raw  milk 
supply  primarily  from  producers  located 
in  south-central  Kentucky  and  central 
Tennessee.  This  milk  production  area 
provides  regular  and  reserve  milk 
supplies  to  handlers  associated  with  the 
Nashville,  Georgia  and  other  Federal 
order  markets. 

Current  marketing  conditions  warrant 
the  pooling  of  the  Malone  ft  Hyde  plant 
under  the  Nashville  order.  As  previously 
noted,  the  plant's  Class  I  sales  in 
Nashville  for  1988  are  expected  to  equal 
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or  exceed  its  Class  I  sales  in  the 
Memphis  market.  Furthermore,  the 
pooling  of  the  plant  on  the  basis  of  its 
location  rather  than  sales  area  will 
avoid  the  plant  shifting  regulation 
among  the  Memphis,  Nashville  and 
Alabama-West  Florida  milk  orders.  In 
that  regard,  the  plant's  Class  I  sales  in 
the  Nashville  and  Alabama  markets 
each  accounted  for  about  19  percent  of 
the  plant's  distribution  and  a  shift  of 
400,000  pounds  in  sales  from  Memphis  to 
either  the  Nashville  or  Alabama  market 
would  shift  regulation  of  the  plant  to 
such  market.  An  additional  reason  for 
pooling  the  Malone  &  Hyde  plant  under 
the  Nashville  order  by  means  of  the 
lock-in  provision  is  that  the  shifting  of 
regulation  among  orders  could  impair 
the  plant's  ability  to  maintain  its 
producer  milk  supply. 

Under  the  Memphis  order,  an 
individual  handler  pool  order,  when  the 
Malone  &  Hyde  plant  has  a  high  Class  I 
utilization  percentage,  it  is  able  to  return 
to  its  producers  a  favorable  blend  price. 
During  the  months  of  flush  production, 
however,  the  plant's  Class  I  utilization 
percentage  is  less  and  it  must  pay 
producers  in  excess  of  the  Federal 
order's  blend  price  to  return  a 
competitive  pay  price  to  its  producers. 
The  pooling  of  the  Malone  &  Hyde  plant 
under  a  marketwide  pool  order  should 
better  enable  the  plant  operator  to 
retain  its  milk  supply  on  a  year-round 
basis. 

As  previously  noted,  the  provision 
that  would  result  in  the  regulation  of  the 
Malone  &  Hyde  plant  would  also  fully 
regulate  the  Kroger  plant  at 
Murfreesboro,  Tennessee,  under  the 
Nashville  order.  The  Kroger  plant  is 
currently  regulated  under  the  Georgia 
order  since  a  plurality  of  the  plant's 
distribution  is  in  the  Georgia  market. 
The  milk  supply  for  the  plant  comes  for 
dairy  farms  located  in  the  county  where 
the  plant  is  located  and  from  south 
central  Kentucky  amd  middle 
Tennessee.  The  Kentucky  land 
Tennessee  areas  are  the  same  areas 
from  which  Purity  Dairies  and  Malone  & 
Hyde  obtain  their  producer  milk  supply. 

In  addition  to  sharing  a  common 
milkshed,  Malone  &  Hyde  and  Kroger 
share  a  common  distribution  area  in  the 
Southeast.  Both  Malone  &  Hyde  and 
Kroger  have  significant  distribution  in 
the  Nashville  market.  Malone  &  Hyde 
distributes  about  20  percent  of  its  plant's 
Class  I  sales  in  the  Nashville  market. 
Kroger's  distribution  in  the  Nashville 
market  is  between  20  and  25  percent  of 
the  Murfreesboro  plant's  total  Class  I 
sales. 

Regulation  of  the  Kroger  plant  under 
the  Nashville  order  is  appropriate  in  this 
instance  since  it  will  result  in  a  common 


set  of  regulations  for  three  distributing 
plants  located  within  30  miles  of  each 
other.  As  previously  noted,  the  three 
plants  procure  milk  from  a  common 
production  area  and  distribute  fluid  milk 
products  in  a  common  sales  area. 
Furthermore,  the  shifting  of  the  Kroger 
plant  to  the  Nashville  market  will  have 
no  impact  upon  the  Class  I  price  paid  for 
fluid  milk  products  by  the  plant  operator 
due  to  a  new  pricing  zone  which  will 
retain  the  $2,605  Class  I  differential  that 
applies  as  such  plant's  location  under 
the  Georgia  order. 

It  also  appears  that  the  pay  prices 
received  by  producers  supplying  the 
Kroger  plant  would  not  be  reduced  and 
may  be  slightly  enhanced  by  the  plant's 
regulation  under  the  Nashville  order. 
The  representative  of  a  cooperative 
association  that  supplies  about  40 
percent  of  the  Kroger  plant's  fluid  milk 
needs  supported  the  pooling  of  the 
Kroger  plant  under  the  Nashville  order. 
A  representative  of  the  Kroger  Company 
who  was  present  at  the  hearing 
expressed  no  position  on  the  proposal  to 
pool  the  Kroger  plant  under  the 
Nashville  order. 

A  further  reason  for  pooling  the  three 
distributing  plants  under  one  order  is  to 
facilitate  the  shifting  of  milk  supplies 
between  the  three  plants.  Such  pooling 
arrangement  will  permit  the  milk  of 
dairy  farmers  to  be  shipped  directly 
from  the  farm  to  the  plant  where  the 
milk  is  needed.  Currently,  Malone  & 
Hyde  must  use  plant  transfers  to  ship 
milk  to  Purity  Dairy  and  the  Kroger 
plant.  As  proponent  points  out.  it  would 
be  much  more  efficient  for  the  milk  to 
move  directly  from  the  farm  to  either 
Purity  Dairy  or  the  Kroger  plant  rather 
than  being  received  at  the  Malone  & 
Hyde  plant  and  then  transferred  to  such 
plants.  However,  the  current  regulations 
make  it  impractical  for  the  milk  to  move 
directly  from  the  farm  to  a  plant  under 
another  order.  If  milk  were  shifted  from 
Malone  &  Hyde,  a  Memphis  order  plant, 
to  Purity  Dairy,  a  Nashville  order  plant, 
during  the  months  of  March  through 
July,  the  dairy  darmer  would  hage  no 
base  under  the  Nashville  order  and 
would  receive  only  the  excess  price  for 
such  milk  shipments.  If  such  a  shift 
occurred  during  the  months  of 
September-January,  the  dairy  farmer 
would  lose  the  opportunity  to  build  a 
full  base  under  the  order.  In  addition, 
such  shifting  of  supplies  would 
complicate  the  accounting  and  reporting 
obligations  of  the  plants  involved. 

Counsel  for  NFO  qustions  in  his  brief 
the  legality  ot  pooling  a  distributing 
plant  on  the  basis  of  a  plant's  physical 
location.  In  his  opinion  the  Act 
authorizes  regulation  by  either 
production  area  or  marketing  area.  He 


contends  that  the  Act  does  not  authorize 
regulation  on  the  basis  of  plant  location. 

The  proposal  uder  consideration  is 
merely  a  means  of  identifying  which 
order  should  regulate  a  plant  when  such 
plant  qualifies  as  a  pool  plant  under 
more  than  one  order.  The  Malone  & 
Hyde  plant  and  the  Kroger  plant  acquire 
regulatory  status  under  the  Nashville 
order  because  they  meet  the  pool 
standards  of  the  Nashville  order.  The 
physical  location  of  the  plant  become 
relevant  only  if  the  plant  also  qualifies 
as  a  pool  plant  under  an  other  Federal 
milk  order. 

The  determination  that  a  distributing 
plant  which  qualifies  as  a  pool  plant 
under  the  Nashville  order  and  also 
quahfies  as  a  pool  plant  under  one  or 
more  other  Federal  orders  should  be 
regulated  under  the  Nashville  order  if 
such  plant  is  physically  located  in  the 
Nashville  marketing  area  is  consistent 
with  the  authority  set  forth  in  section 
608c(7)(D)  of  the  Act.  This  subsection 
specifies  that  an  order  may  contain 
various  terms  that  are  incidental  to,  and 
not  inconsistent  with,  the  terms  explicity 
authorized  by  the  Act  if  the  incidental 
terms  are  found  necessary  to  effectuate 
the  other  provisions  of  the  order.  The 
special  pooling  arrangement  adopted 
herein  is  considered  essential  for  the 
assurance  of  adequate  supplies  and  the 
maintenance  of  orderly  marketing. 

Counsel  for  NFO  next  raises  several 
points  why  a  plant  should  not  be  pooled 
on  the  basis  of  its  location  if  the 
Department  concludes  such  regulation  in 
permitted  by  the  Act.  Counsel  suggests 
that  the  solution  to  producer  blend  price 
equity  in  the  Southeast  should  be 
addressed  by  the  merger  of  orders.  Such 
suggestion  is  not  a  viable  alternative  at 
this  time  because  it  is  beyond  the  scope 
of  the  hearing  notice.  Under  the 
circumstances,  there  appears  to  be  no 
reason  to  preclude  some  measure  of 
producer  blend  price  equity  through  the 
lock-in  provision  as  an  interim  measure 
until  there  is  a  consensus  among 
producers  on  the  need  to  merge  orders 
and  the  number  of  milk  orders  that 
should  be  merged. 

Counsel  also  contends  that  the 
designated  pooling  of  plants  will  not 
allow  producers  under  the  Alabama- 
West  Florida,  Georgia  and  possibly 
other  orders  to  share  in  the  pool 
proceeds  of  such  plants.  While  it  is  true 
that  producers  under  the  Alabama-West 
Florida  order  would  not  be  able  to  share 
in  the  pool  proceeds  attributable  to  the 
Malone  &  Hyde  plant  if  the  lock-in 
provision  is  adopted,  it  needs  to  be 
pointed  out  that  this  works  to  their 
advantage.  A  comparison  of  the  Class  I 
utilization  percentage  of  the  Malone  & 
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Hyde  plant  and  the  Alabama-West 
Florida  market's  average  Class  I 
utilization  percentage  from  January  1986 
through  September  1987  indicates  that 
pooling  the  Malone  &  Hyde  plant  under 
the  Alabama-West  Florida  order  would 
have  resulted  in  a  lower  blend  price  in 
14  of  the  21  months  for  producers 
regularly  associated  with  the  Alabama- 
West  Florida  market. 

With  regard  to  the  gains  or  losses  that 
producers  under  the  Georgia  order 
would  incur  by  the  Kroger  plant  being 
locked-in  under  the  Nashville  order, 
there  is  no  way  to  estimate  such  gains  or 
losses  precisely  since  the  month-to- 
month  Class  I  utilization  percentage  of 
the  Kroger  plant  was  not  placed  in 
evidence.  Two  witnesses  estimated  that 
the  Kroger  plant's  Class  I  utilization 
percentage  does  not  vary  significantly 
from  the  Georgia  market's  Class  I 
utilization  percentage.  If  that  is  the  case, 
a  "lock-in"  of  the  Kroger  plant  under  the 
Nashville  order  would  have  little  impact 
on  the  blend  price  under  the  Georgia 
order. 

The  final  objection  by  counsel  for 
NFO  to  "locking-in"  the  Malone  &  Hyde 
plant  and  the  Kroger  plant  under  the 
Nashville  order  is  that  the  blend  price 
difference  are  not  sufficient  to  justify  the 
lock-in  provision. 

Malone  &  Hyde  estimated  on  the  basis 
of  its  uniform  price  under  the  Memphis 
order  for  the  months  of  February 
through  June  1987  that  the  Kroger  plant 
enjoyed  from  16  cents  to  32  cents  per 
hundredweight  advantage  in  obtaining 
its  milk  supply.  For  January  through 
September  1987.  the  cost  advantage 
enjoyed  by  Kroger  (or  cost  disadvantage 
of  Malone  4  Hyde)  was  estimated  by 
Malone  &  Hyde  to  amount  to  $258,000. 
Such  costs  are  not  inconsequential. 
When  these  costs  are  considered  in 
conjunction  with  other  reasons  offered 
by  proponents  of  the  lock-in  provision, 
adoption  of  the  proposal  is  warranted. 

2.  Establishment  of  a  plus  8.5-cent 
location  adjustment  zone  in  counties 
south  of  Nashville.  A  plus  8.5-cent 
location  adjustment  zone  should  be 
established  in  Tennessee  in  an  area 
south  and  southeast  of  Nashville.  The 
Tennessee  counties  that  should  be 
included  in  the  plus  8.5-cent  zone  are 
Bedford.  Cannon.  Coffee,  DeKalb, 
Franklin,  Giles,  Grundy,  Lawrence, 
Lewis,  Lincoln,  Marshall,  Maury.  Moore, 
Rutherford,  Van  Buren,  Warren,  Wayne, 
and  White. 

Malone  &  Hyde  proposed  that  a  plus 
8.5-cent  location  adjustment  apply  on 
milk  received  at  plants  located  in  the 
Tennessee  counties  of  Cannon,  Coffee, 
DeKalb,  Rutherford,  Warren,  and  White. 
The  8.5-cent  location  adjustment  zone 
would  establish  a  Class  I  differential  of 


$2,605  at  the  Murfreesboro  plant,  which 
is  in  Rutherford  County.  Such  Class  I 
differential  would  be  the  same  as  the 
Class  I  differential  that  applies  at  the 
Murfreesboro  plant  under  the  Georgia 
order. 

At  the  hearing.  Dairymen,  Inc.,  urged  a 
modification  of  this  proposal.  The 
cooperative  proposeid  that  milk  that  is 
physically  received  from  producers  or 
from  a  cooperative  association  acting  as 
a  bulk  tank  handler  at  plants  located  in 
the  Tennessee  counties  of  Bedford, 
Cannon,  Coffee,  DeKalb,  Franklin,  Giles. 
Grundy,  Lawrence,  Lewis,  Lincoln, 
Marshall,  Maury,  Moore,  Rutherford, 
Van  Buren,  Warren,  Wayne,  and  White, 
be  subject  to  a  plus  location  adjustment 
of  8.5  cents  per  hundredweight. 

DI  pointed  out  that  under  the  Georgia 
order,  the  location  adjustment 
applicable  at  both  the  Murfreesboro  and 
the  Lewisburg  plants  is  a  minus  47.5 
cents  per  hundredweight — resulting  in  a 
Class  I  price  at  both  locations  8.5  cents 
higher  than  a  Nashville.  EH  also  took  the 
position  that  producer  milk  delivered  to 
pool  and  nonpool  plants  in  the  same 
general  geographic  location  should 
receive  the  same  blend  price.  In  this 
regard,  the  cooperative  noted  that  the 
Kroger  plant  at  Murfreesboro, 
Tennessee,  could  request  that  the  milk 
that  it  receives  from  cooperative 
members  be  diverted  to  a  nonpool  plant 
at  which  no  location  adjustment  applies 
while  at  the  same  time  receiving  the 
milk  of  independent  producurs.  Under 
such  arrangement,  independent 
producers  would  receive  an  8.5-cent 
higher  blend  price  than  cooperative 
members  whose  milk  is  diverted  to 
nearby  plants. 

A  representative  of  Southern  Milk 
Sales  supported  a  plus  8.5-cent-per- 
hundredweight  location  adjustment  for 
milk  received  at  the  plant  at  Lewisburg, 
Tennessee.  SMS  plans  to  divert  milk  to 
the  Lewisburg  plant  in  the  coming 
months.  The  cooperative  wanted  its 
members  to  receive  the  8.5-cent  higher 
blend  price  whether  the  milk  of  such 
members  was  received  at  the 
Murfreesboro  plant  or  was  diverted  to 
the  Lewisburg  plant. 

SMS  also  suggested  an  alternative 
pricing  method  for  milk  diverted  to  the 
Lewisburg  plant.  The  cooperative 
proposed  that  milk  diverted  to  the 
Lewisburg  plant  be  priced  at  the  plant 
from  which  the  milk  was  diverted.  It 
opposed,  on  the  other  hand,  an 
alternative  suggested  by  counsel  for 
Malone  &  Hyde,  which  would  price  the 
milk  of  producers  on  the  basis  of  the 
location  of  the  plant  where  the  majority 
of  the  producers'  milk  is  received  during 
the  month.  SMS  claimed  that  this  would 
not  solve  the  problem  of  pricing  milk 


diverted  to  nonpool  plants  during  the 
months  of  April,  May  and  June.  During 
such  months,  SMS  would  most  likely 
divert  its  members'  milk  a  greater 
percentage  of  the  time  than  the  milk  of 
the  nonmembers  is  diverted  from  the 
Kroger  plant  to  nonpool  plants.  In  that 
event,  the  milk  diverted  by  the 
cooperative  would  be  priced  at  the 
location  of  the  Lewisburg  plant  while 
the  milk  of  the  nonmembers  would  be 
priced  at  the  Murfreesboro  location,  an 
eight  and  one-half-cent  higher  priced 
zone. 

Malone  &  Hyde  opposed  any  plus 
location  adjustment  in  those  counties  of 
south  central  Tennessee  in  which 
manufacturing  plants  are  located.  The 
handler  noted  that  DI  operates  a 
balancing  plant  and  a  cheese  plant 
located  at  Lewisburg  in  Marshall 
County,  that  Kraft  operates  a  cheese 
plant  at  Fayetteville  in  Lincoln  County, 
and  that  another  cheese  plant  is  located 
at  Ardmore  in  Giles  County.  Malone  & 
Hyde  expressed  concern  that  adoption 
of  a  plus  location  adjustment  for 
manufacturing  plant  locations  would 
tend  to  encourage  the  movement  of  milk 
to  manufacturing  in  perference  to 
delivering  milk  to  fluid  milk  plants.  In 
addition,  such  milk  movements  would 
reduce  the  level  of  the  blend  price  at  the 
central  market  location  in  Nashville. 

NFO,  in  its  brief,  also  opposed  DI's 
suggestion  that  the  Lewisburg, 
Tennessee,  plant  be  in  a  "plus"  location 
adjustment  zone.  The  cooperative 
contended  that  it  would  be  a  gross 
deviation  from  location  pricing  practices 
to  grant  a  plus  location  adjustment  to 
the  supply  plant  in  a  market.  Opponent 
pointed  out  that  there  would  be  a  lower 
price  to  producers  if  milk  supplies  were 
diverted  from  the  Lewisburg  plant  to  the 
fluid  milk  plants  in  Nashville.  The 
cooperative  contends  that  DI's  objective 
is  to  obtain  a  competitive  advantage  for 
producers  supplying  the  Lewisburg  plant 
versus  producers  supplying  the  Malone 
&  Hyde  plant  in  Nashville. 

An  8.5-cent  location  adjustment  to  the 
Class  I  price  and  the  uniform  price  to 
producers  should  apply  to  milk  received 
at  plants  in  the  eighteen-county  area 
proposed  by  DI.  The  eighteen-county 
area  forms  a  corridor  between  Nashville 
and  Chattanooga  and  Nashville  and  the 
Alabama-West  Florida  marketing  area. 
Such  area  with  an  8.S-cent  plus  location 
adjustment  provides  a  Class  I  pricing 
zone  with  a  Class  I  differential  of  $2,605 
for  plants  at  Murfreesboro  and 
Lewisburg.  Such  intermediate  pricing 
zone  will  provide  an  appropriate 
alignment  between  the  $2.52  Class  I 
differential  that  applies  in  the  Nashville 
area,  the  $2.77  Class  I  differential  at 
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Chattanooga  under  the  Tennessee 
Valley  order,  and  the  $2.85  Class  I 
differential  at  pfants  located  in  the 
northern  tier  of  counties  in  Alabama 
under  the  Alabama-West  Florida  orders. 

The  objections  raised  to  providing  a 
higher  price  to  producers  for  milk 
delivered  to  nonpool  manufacturing 
plants  than  to  fluid  milk  plants  are  not 
without  merit.  However,  there  are 
compelling  reasons  for  adopting  the 
higher  location  adjustments  for  milk 
received  at  plants  south  of  Nashville. 
The  addition  of  8.5  cents  to  the  blend 
price  on  milk  received  at  the  Lewisburg 
plant  will  price  the  milk  of  producers 
that  is  diverted  from  the  Kroger  plant  at 
Murfreesboro  to  the  Lewisburg  plant  at 
the  same  level  as  milk  recieved  at  the 
Murfreesboro  plant.  In  this  case,  it  is 
essential  that  the  blend  price  on  milk 
diverted  to  the  Lewisburg  plant  be 
equivalent  to  the  blend  price  on  milk 
received  at  the  Murfreesboro  plant.  Such 
pricing  will  provide  equity  between  the 
two  groups  of  producers  who  supply  the 
Murfreesboro  plant — one  group  of 
producers  are  members  of  a  cooperative 
association  while  the  other  group  of 
producers  are  not  members  of  a 
cooperative.  As  long  as  the  blend  price 
for  milk  diverted  to  the  Lewisburg  plant 
is  equal  to  the  blend  price  for  milk 
recieved  at  the  Murfreesboro  plant,  the 
operator  of  the  plant  and  the 
cooperative  association  should  be 
indifferent  as  to  which  group  of 
producers  is  diverted  to  the  nonpool 
manufacturing  plant. 

Another  factor  to  be  considered  in  the 
pricing  of  milk  diverted  to  Tennessee 
nonpool  plants  located  south  of 
Nashville  is  that  the  primary  milk 
supplies  for  the  Malone  &  Hyde  plant, 
Purity  Dairy  at  Nashville,  and  the  Kroger 
plant  at  Murfreesboro  and  plants  in 
other  sutheastem  markets  are  located  in 
central  Kentucky  and  Tennessee 
counties  to  the  north  of  Nashville.  In 
such  instance,  the  9.5-cent-higher  price 
is  not  going  to  draw  milk  away  from  the 
fluid  milk  plants  located  in  Nashville 
because  the  added  cost  of  hauling  milk 
beyond  the  Nashville  area  to  plants 
further  south  will  nullify  the  added 
returns  from  the  8.5-cent-higher  blend 
price.  Yet,  the  8.5-cent  higher  price  at 
plants  south  of  Nashville  is  needed  to 
reflect  added  transportation  service 
provided  by  those  producers  in 
Kentucky  and  northern  Tennessee  that 
haul  their  milk  past  Nashville  to  the 
Kroger  plant. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  Hndings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs. 


proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Nashville, 
Tennessee  and  Georgia  orders  were  first 
issued  and  when  they  were  amended. 
The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act: 

(b)  The  parity  prices  of  milk  as 
detemined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreements  and  the 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  Will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same  manner 
as,  and  will  be  applicable  only  to 
persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

Recommended  Marketing  Agreements 
and  Orders  Amending  the  Orders 

The  recommended  marketing 
agreements  for  the  Nashville, 
Tennessee,  and  Georgia  marketing  areas 
are  not  included  in  this  decision  because 
the  regulatory  provisions  thereof  would 
be  the  same  as  those  contained  in  the 
orders,  as  hereby  proposed  to  be 
amended.  The  following  order  amending 
the  orders,  as  amended  regulating  the 
handling  of  milk  in  such  marketing  areas 
is  recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 


List  of  Subjects  in  7  CFR  Parts  1098  and 
1007 

Milk  marketing  orders,  Milk,  Dairy 
products. 

1.  The  authority  citation  for  CFH  Parts 
1098  and  1007  continues  to  read  as 
follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-647. 

PART  1098— MILK  IN  THE  NASHVILLE, 
TENNESSEE,  MARKETING  AREA 

2.  In  S  1098.7,  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

§1098.7    Pool  plant 

*  «  4  *  * 

(d)  *  *  * 

(2)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  meets  the  requirements  of  a  fully 
regulated  plant  pursuant  to  the 
provisions  of  another  order  issued 
pursuant  to  the  Act  and  from  which  a 
greater  quantity  of  fiuid  milk  products, 
except  filled  milk,  is  disposed  of  during 
the  month  from  such  plant  as  route 
disposition  in  the  marketing  area 
regulated  by  the  other  order  than  as 
route  disposition  in  the  Nashville, 
Tennessee,  marketing  area,  except: 

(i)  That  such  distributing  plant  which 
was  a  pool  plant  under  this  order  in  the 
immediately  preceding  month  shall 
continue  to  be  subject  to  all  of  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition  is 
made  in  such  other  marketing  area, 
unless  the  other  order  requires 
regulation  of  the  plant  without  regard  to 
its  qualifying  as  a  pool  plant  under  this 
order; 

(ii)  On  the  basis  of  a  written 
appUcation  made  either  by  the  plant 
operator  or  by  the  cooperative 
association  supplying  milk  to  such 
operator's  plant,  at  least  15  days  prior  to 
the  date  for  which  a  determination  of 
the  Secretary  is  to  be  effective,  the 
Secretary  may  determine  that  the  route 
disposition  in  the  respective  marketing 
areas  to  be  used  for  purposes  of  this 
paragraph  shall  exclude  (for  a  specified 
period  of  time)  route  disposition  made 
under  limited  term  contracts  to 
governmental  bases  and  institutions; 
and 

(iii)  A  plant  located  in  the  marketing 
area  that  qualifies  pursuant  to 
paragraph  (a)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  on  the  basis  of 
route  disposition  shall  be  subject  to  all 
the  provisions  of  this  part  so  long  as  this 
order's  Class  I  price  apphcable  at  such 
plant  location  is  not  less  than  the  other 
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order's  Class  I  price  applicable  at  this 
same  location  even  though  the  plant 
may  have  greater  route  disposition  in 
the  order  marketing  area  than  in  the 
Nashville  marketing  area. 

3.  In  §  1098.52,  paragraphs  (b)  and  (c) 
are  redesignated  as  paragraphs  (c)  and 
(d),  and  a  new  paragraph  (b)  is  added  to 
read  as  follows: 


§  1098.52 
handlers. 


Plant  location  adjustment  for 


(b)  For  such  milk  that  is  physically 
received  from  producers  or  from  a 
handler  described  in  §  1098.9(c)  at 
plants  located  in  the  Tennessee  counties 
of  Bedford,  Cannon,  Coffee,  DeKalb, 
Franklin,  Giles,  Grundy,  Lawrence, 
Lewis,  Lincoln,  Marshall,  Maury,  Moore, 
Rutherford,  Van  Buren,  Warren,  Wayne, 
and  While,  the  price  shall  be  adjusted 
by  plus  8.5  cents  per  hundredweight. 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

4.  In  1007.7,  paragraph  (e)(3)  is  revised 
and  a  new  paragraph  (e)(4)  is  added  to 
read  as  follows: 

§1007.7    Pool  plant 

***** 

(e)  *  *  * 

(3)  A  plant  (except  a  plant  that  is  a 
pool  plant  pursuant  to  paragraph  (d)  of 
this  section)  that  is  fully  subject  to  the 
pricing  and  pooling  provisions  of 
another  order  issued  pursuant  to  the 
Act,  unless  such  plant  is  qualified  as  a 
pool  plant  pursuant  to  paragraphs  (a)  or 
(b)  of  this  section  and,  except  as 
provided  in  paragraph  (e)(4)  of  this 
section,  a  greater  volume  of  fluid  milk 
products,  except  filled  milk,  is  disposed 
of  from  such  plant  in  this  marketing  area 
as  route  disposition  and  to  pool  plants 
pursuant  to  paragraphs  (a)  or  (d)  of  this 
section  than  is  disposed  of  from  such 
plant  in  the  marketing  area  regulated 
pursuant  to  the  other  order  as  route 
disposition  and  to  plants  qualified  as 
fully  regulated  plants  under  such  other 
order  on  the  basis  of  route  disposition  in 
its  marketing  area. 

(4)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  meets  the  requirements  of  a  fully 
regulated  plant  pursuant  to  the 
provisions  of  another  Federal  order  and 
from  which  a  greater  quantity  Class  I 
milk,  except  filled  milk,  is  disposed  of 
during  the  month  in  the  Georgia 
marketing  area  as  route  disposition  than 
as  route  disposition  in  the  other 
marketing  area,  and  such  other  order 
which  fully  regulates  the  plant  does  not 
contain  provision  to  exempt  the  plant 
from  regulation,  even  though  such  plant 


has  greater  route  disposition  in  the 
marketing  area  of  the  Georgia  order. 

Signed  at  Washington,  DC,  on:  July  21. 
1988. 

|.  Patrick  Boy!-3, 
Administrator. 

[PR  Doc.  88-16764  Filed  7-25-88;  8:45  am) 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  327  and  381 

[Docket  No.  86-04&P] 

Requirements  for  Foreign  Country 
Import  Certification  and  Live  Animal 
importation 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  inspection 
regulations  and  the  poultry  products 
inspection  regulations  to  include  revised 
provisions  regarding  the  residue  control 
programs  maintained  by  foreign 
inspection  systems  for  products 
produced  for  exportation  to  the  United 
States.  The  purpose  of  these  provisions 
is  to  specify  procedures  which  would 
beVfifi'  assure  that,  as  implemented,  the 
residue  control  programs  of  foreign 
inspection  systems  apply  requirements 
at  least  equal  to  those  applicable  to  the 
Federal  system  of  inspection  in  the 
United  States.  The  proposed  provisions 
would  further  the  implementation  of 
1981  and  1985  statutory  amendments  to 
the  Federal  Meat  Inspection  Act  (FMIA) 
and  the  Poultry  Products  Inspection  Act 
(PPIA).  The  proposed  rule  would  require 
that  foreign  residue  control  programs 
incorporate  random  sampling 
procedures  at  the  point  of  slaughter  and 
testing  procedures  for  potential 
contaminants  pursuant  to  an  annual 
residue  control  plan  approved  by  the 
Administrator  of  FSIS.  The 
Administrator's  approval  of  such  an 
annual  plan  would  constitute  a 
certification  that  the  foreign  inspection 
system  maintains  a  program  using 
approved  sampling  and  analytical 
techniques  to  ensure  compliance  with 
United  States  standards  for  residues.  In 
addition,  FSIS  is  proposing  to  amend  the 
Federal  meat  inspection  regulations  to 
include  provisions  regarding  the 
issuance  of  orders  prescribing  the  terms 
and  conditions  for  the  importation  of 
cattle,  sheep,  swine,  goats,  horses, 
mules,  and/or  other  equines  for 
slaughter  and  human  consumption 
based  on  the  Secretary's  determination 


that  other  actions  taken  by  the  foreign 
country  are  not  adequate  to  protect 
consumers  from  exposure  to  an 
antibiotic  or  other  drug  banned  for  use 
in  the  production  of  such  animals  in  the 
United  States.  These  provisions  include 
criteria  and  procedures  for  exercising 
authority  added  by  the  1985  amendment 
to  the  FMIA. 

date:  Comments  must  be  received  on  or 
before  September  26, 1988. 

ADDRESSES:  Written  comments  to: 
Policy  Office,  ATTN:  Linda  Carey,  FSIS 
Hearing  Clerk,  Room  3171,  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington  DC  20250.  Oral 
comments,  as  provided  by  the  Poultry 
Products  Inspection  Act,  should  be 
directed  to  Dr.  Lawrence  Skinner,  (202) 
447-6933.  (See  "Comments"  under 
Supplementary  Information.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Lawrence  Skinner,  Director,  Foreign 
Programs  Division,  International 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-6933. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator  has  determined  in 
accordance  with  Executive  Order  12291 
that  this  proposed  rule  is  not  a  "major 
rule."  It  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more.  There  will  be  no  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions  and  it  will  not  have  a  significant 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  proposed  requirements  for 
the  annual  certification  of  foreign 
countries'  residue  control  programs  do 
not  impose  additional  requirements  on 
domestic  livestock  producers,  official 
establishments,  or  importers.  The 
proposed  regulations  for  prescribing 
terms  and  conditions  for  the  importation 
of  slaughter  livestock  from  eligible 
countries  that  permit  the  use  of  a  drug  or 
antibiotic  banned  for  use  in  food 
animals  in  the  United  States  would 
impose  no  regulatory  burden  on 
domestic  livestock  producers  or  official 
establishments.  The  proposed 
regulations  would  protect  consumers 
from  harmful  drug  and  antibiotic 
residues  in  situations  where  the  United 
States  institutes  actions  to  prohibit  the 
use  of  a  drug  or  antibiotic  in  food 
animals. 
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Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act.  Pub.  L.  9ft-354  (5  U.S.C.  601).  The 
certification  requirements  for  residue 
control  programs  would  affect  foreign 
inspection  systems.  The  proposal  would 
require  that  a  foreign  country  desiring  to 
obtain  or  maintain  eligibility  to  offer 
meat  and/or  poultry  products  for 
importation  into  the  United  States 
submit  to  FSIS  an  annual  residue  control 
plan  and  obtain  a  certification  from  the 
Administrator  stating  that  the  country 
maintains  residue  programs  at  least 
equal  to  those  of  the  United  States.  Any 
terms  and  conditions  prescribed  by  the 
Secretary  for  the  importation  of  live 
animals  administered  a  drug  or 
antibiotic  banned  for  use  in  the  United 
States  would  impact  only  on  those 
foreign  countries  desiring  to  export  such 
live  animals  to  the  United  States. 
Although  issuance  of  an  order  by  the 
Secretary  would  be  rare,  it  is  expected 
that  the  Secretary  will  require  that  such 
live  animals  be  held  in  the  foreign 
country  for  such  period  of  time  that 
would  assure  the  depletion  of  any 
residues  from  a  drug  or  antibiotic 
administered  to  such  live  animals. 
Therefore,  issuance  of  an  order  by  the 
Secretary  is  expected  to  have  no  impact 
on  domestic  live  animal  brokers  or 
dealers. 

Conunents 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
proposal.  Written  comments  should  be 
sent  to  the  Policy  Office.  Please  include 
the  docket  number  which  appears  in  the 
heading  of  this  document.  Any  person 
desiring  an  opportunity  for  an  oral 
presentation  of  views  should  make  such 
request  to  Dr.  Skinner  so  that 
arrangements  can  be  made  for  such 
views  to  be  presented.  A  transcript  will 
be  made  of  all  views  orally  presented. 
All  comments  submitted  in  response  to 
the  proposal  will  be  available  for  pubhc 
inspection  in  the  Policy  Office  between 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday. 

Background 

FSIS's  duties  in  implementing  the 
FMIA  (21  U.S.C.  601  et  seq.)  and  the 
PPIA  (21  U.S.C.  451  et  seq.]  include 
preventing  the  importation  into  the 
United  Stales  of  adulterated  or 
misbranded  livestock  and  poultry 
carcasses  and  parts  and  products 
thereof  (21  U.S.C.  466  and  620).  In 
executing  this  responsibility.  FSIS  has 


establshed  a  regulatory  program  in 
which  the  eligibility  of  product  for 
importation  into  the  United  States  is 
contingent  upon  the  system  of  meat  or 
poultry  inspection  maintained  by  the 
foreign  country  from  which  such  product 
is  to  be  exported  (9  CFR  327.2,  327.4, 
381.196,  and  381.197). 

The  regulatory  activities  under  this 
program  involve  the  question  of  a 
country's  eligibility  for  importation.  A 
country  desiring  to  establish  eligibility 
must  provide  extensive  information 
about  the  authority  for  an 
implementation  of  its  inspection  system 
(9  CFR  327.2(a)(2)(iii)  and 
381.196{a)(2)(iii)).  FSIS  studies  the 
information  presented,  and  if  it  finds 
adequate  documentation,  an  initial  on- 
site  review  of  the  system  in  operation  is 
conducted  by  USDA  representatives.  If 
the  Administrator  then  determines  that 
the  foreign  inspection  system  ensures 
compliance  of  establishments  preparing 
products  for  export  to  the  United  States 
with  requirements  at  least  equal  to  those 
applied  to  federally  inspected 
establishments  and  their  products  in  the 
United  States,  and  that  reliance  can  be 
placed  upon  the  certificates  required  to 
be  made  by  the  foreign  country's 
authorities,  the  public  is  notified  and  the 
name  of  the  country  is  included  in  the 
list  of  those  from  which  products 
covered  by  foreign  inspection 
certificates  are  eligible  for  importation 
(9  CFR  327.2  and  381.196). 

Inspection  system  officials  in  such 
countries  certify  to  USDA  that  all 
establishments  preparing  products  for 
export  to  the  United  Sates  fully  meet  "at 
least  equal  to"  requirements,  as  set  forth 
in  the  regulations,  and  such 
certifications  must  be  renewed  annually 
(9  CFR  327.2(a)(3)  and  381.196(a)(3)).  In 
addition,  all  products  consigned  to  the 
United  States  from  foreign  countries 
must  be  accompanied  by  their 
inspection  system  officials'  certification 
that,  among  other  things,  such  products 
comply  with  requirements  "at  least 
equal  to"  those  in  the  FMIA  or  PPIA  and 
the  applicable  regulations  (9  CFR  327.4 
and  381.197). 

FSIS  assures  that  countries  continue 
to  apply  appropriate  controls  in 
inspecting  the  production  of  products  for 
export  to  the  United  States  by 
periodically  reviewing  foreign 
inspection  systems  in  operation  and  by 
requiring  the  submission  of  information 
related  to  the  conduct  of  such  inspection 
systems  (9  CFR  327.2  (a)(2)(iii)  and 
381.196(a)(2)(iii).  This  periodic  review 
includes  observation  of  the  operation  of 
the  foreign  inspection  system  in  a 
representative  number  of  establishments 
certified  to  export  products  to  the 


United  Sates  by  foreign  inspection 
system  officials  (9  CFR  327.2(a)(3)  and 
381.196(a)(3)).  A  country's  eligibility 
listing  may  be  withdrawn  whenever  the 
Administrator  determines  that  its 
inspection  system  does  not  assure 
compliance  with  "at  least  equal  to" 
requirements,  that  reliance  cannot  be 
placed  on  the  certificates  required  from 
its  authorities,  or  that,  due  to  lack  of 
current  information  concerning  the 
inspection  system  being  maintained,  it 
should  be  required  to  reestablish 
eligibility  (9  CFR  327.2(a)(4)  and 
381.196(a)(4)). 

In  1979,  the  Food  Safety  and  Quality 
Service  (the  predecessor  of  FSIS) 
determined  that  by  utilizing  a  risk-based 
approach,  it  could  increase  the 
effectiveness  and  efficiency  of  the 
regulatory  program  for  foreign  products. 
In  developing  this  approach,  the  Agency 
identified  risk  areas  which  must  be 
appropriately  controlled  by  a  foreign 
inspection  system  for  it  to  be  viewed  as 
providing  an  adequate  inspection 
service  applying  requirements  at  least 
equal  to  those  of  the  Federal  inspection 
system.  Residue  control  was  one  of  the 
risk  areas  so  identified.  Consequently, 
residue  control  was  included  in  the 
questionnaires  used  to  obtain  baseline 
information  about  foreign  inspection 
systems. 

Over  time,  FSIS  implementation  of  a 
risk-based  approach  to  preventing  the 
importation  of  adulterated  product  has 
resulted  in  further  specification  of  the 
controls  necessary  in  foreign  inspection 
systems.  The  1981  Farm  Bill  (the 
Agriculture  and  Food  Act  of  1981,  Pub. 
L.  97-98)  amended  the  FMIA  to 
mandate,  among  other  things,  that  meat 
articles  offered  for  importation  are 
subject  to  the  same  residue  standards 
applied  to  meat  products  produced  in 
the  United  States  and  certain  features  of 
an  adequate  residue  control  program 
(section  1122  of  the  bill,  which  added  a 
new  subsection  (f)  to  section  20  of  the 
FMIA  (21  U.S.C.  620(f)).  Thereafter,  FSIS 
modified  its  activities  to  assure  that 
foreign  inspection  systems  maintain  a 
program  which  provides  for  random 
sampling  and  testing  of  internal  organs 
and  fat  at  the  point  of  slaughter,  in 
accordance  with  Administrator- 
approved  methods,  to  prevent  the 
exportation  to  the  United  States  of 
products-made  from  poultry  as  well  as 
livestock — that  do  not  comply  with  this 
country's  residue  standards.  In  addition, 
the  Federal  meat  inspection  regulations 
were  amended  to  reflect  the  new  FMIA 
provisions  (9  CFR  317.2(a)(2)(i)tn  and 
(iv)  (c)).  After  the  1988  Farm  Bill  (the 
Food  Security  Act  of  1985.  Pub.  L.  99- 
198)  made  an  analogous  change  in  the 
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PPIA  (section  1701  of  the  bill,  which 
added  a  new  subsection  (d)  to  section  17 
of  the  PPIA  (21  U.S.C.  466  (d)).  FSIS 
proposed  comparable  amendments  to 
the  poultry  products  inspection 
regulations  (proposed  9  CFR 
381.196(a)(2)(i](/)  and  (iv)(c);  52  FR 
15960,  May  1, 1987). 

The  1985  Farm  Bill  (section  1702(a)) 
also  amended  section  20(f)  of  the  FMIA 
(21  U.S.C.  620(f))  by  adding  a  set  of 
procedural  requirements  for  residue 
control  to  the  substantive  requirements 
established  in  1981:  Each  foreign  country 
from  which  livestock  products  are 
offered  for  importation  into  the  United 
States  must  obtain  a  certification,  issued 
by  the  Secretary,  stating  that  it 
maintains  a  program  using  reliable 
analytical  techniques  to  ensure 
compliance  with  the  United  States 
standards  for  residues  therein  as  a 
condition  of  entry  for  articles  from  that 
country.  Such  certifications  are  to  be 
reviewed  periodically  and  revoked  if  the 
Secretary  determines  that  a  country  is 
not  maintaining  a  program  which  uses 
reliable  analytical  methods  to  ensure 
compliance  with  United  States 
standards  for  residues  in  such  articles. 
The  Secretary's  consideration  and 
review  of  certiHcation  are  to  include  the 
inspection  of  individual  establishments 
to  ensure  foreign  inspection  programs 
are  meeting  such  standards.  Based  on 
actions  already  taken  to  assure 
compliance  with  United  States 
standards  for  residues,  including  the 
random  sampling  and  testing  required  to 
be  conducted  when  foreign 
establishments  are  producing  livestock 
or  poultry  products  for  importation  in 
the  United  States.  FSIS  has  concluded 
that  the  countries  in  which 
establishments  currently  are  certified — 
i.e..  the  only  foreign  establishments  from 
which  products  may  be  imported  into 
the  United  States  (9  CFR  327.2(a)(3)  and 
381.196(a)(3))— qualify  for  certification 
that  their  inspection  systems  maintain 
such  a  program. 

In  annually  reporting  to  Congress,  the 
Secretary  of  Agriculture  must,  among 
other  things,  certify  that  foreign  plants 
which  export  livestock  products  have 
complied  with  requirements  at  least 
equal  to  all  provisions  of  the  FMIA  and 
regulations  issued  thereunder  (21  U.S.C. 
620(e)(1)).  The  report  on  the  1987 
administration  of  section  20  (21  U.S.C. 
620)  states  that  this  plant  certification 
reflects  the  determination  that  the 
countries  in  which  these  establishments 
are  located,  maintain  residue  control 
programs  that  use  approved  sampling 
and  analytical  techniques  as  required  by 
the  1985  amendment  to  section  20(f)  (21 
U.S.C.  620(f)). 


This  proposal  would  further  the 
implementation  of  section  20  of  the 
FMIA  and  section  17  of  the  PPIA  (21 
U.S.C.  620  and  486).  as  amended  in  1981 
and  1985,  by  revising  the  Federal  meat 
and  poultry  products  inspection 
regulations  to  address  more  specifically 
the  requirements  regarding  residue 
control  programs,  including  Agency 
review  and  certification  thereof,  that 
must  be  maintained  by  a  foreign 
inspection  system  for  products  produced 
for  exportation  to  the  United  States. 
Under  the  proposed  rule,  the  annual 
residue  control  plan  submitted  by  each 
eligible  country  would  be  evaluated  for 
the  plan's  effectiveness  in  preventing 
residue  violative  product  from  being 
exported  to  the  United  States.  Pertinent 
information  would  be  obtained  from 
each  eligible  country  and  evaluated  in 
the  following  areas: 

1.  Agricultural  statistics  and  practices. 

2.  The  legal  authority  and 
organizational  structure  of  the  residue 
control  program. 

3.  A  listing  of  the  drugs  and 
agricultural  chemicals  used  in  each 
country  including  approved  uses  and 
controls  over  availability. 

4.  Drug  and  agricultural  chemical 
approval  procedures. 

5.  Design  parameters  of  the  residue 
control  program  including  the  decision 
process  used  to  include  drugs  and 
chemicals  in  the  program. 

6.  Tissue  sampling  and  handling 
procedures. 

7.  Laboratory  facilities,  analytical 
methods,  tolerance  levels,  and  quality 
assurance  methods. 

8.  Corrective  actions  such  as 
traceback.  quarentine  and  pre-testing. 
Such  plans  would  be  approved  by  the 
Administrator  after  a  review  of  all 
information  considered  pertinent  by  the 
Agency.  Further,  the  Administrator's 
approval  of  an  annual  residue  control 
plan  would  constitute  a  certification  that 
the  foreign  inspection  system  maintains 
a  program  using  approved  sampling  and 
analytical  techniques  to  ensure 
compliance  with  United  States 
standards  for  residues.  The  regulations 
would  provide  that  submission  and 
approval  of  an  annual  residue  control 
plan  in  accordance  with  the  amended 
provisions  is  a  condition  of  a  country's 
eligibility  for  importation  (proposed 
amendments  to  9  CFR  327.2(a)(1)  and 
(2)(iv)(c)  and  381.196(a)(1)  and  (2){iv)(c). 

This  proposal  also  would  amend  the 
Federal  meat  inspection  regulations  to 
include  criteria  and  procedures  for 
excercising  new  authority  to  prescribe 
the  terms  and  conditions  for  the 
importation  of  certain  live  animals  that 
was  added  to  the  FMIA,  as  subsection 


(g)  of  section  20  (21  U.S.C.  620(g)).  by  the 
1985  Farm  Bill  (section  1702(b)). 
Subsection  (g)  provides  the  Secretary 
with  discretion  to  prescribe  terms  and 
conditions  under  which  cattle,  sheep, 
swine,  goats,  horses,  mules,  and  other 
equines  that  have  been  administered  a 
drug,  including  an  antibiotic,  banned  for 
use  in  the  United  States,  may  be 
imported  for  slaughter  and  human 
consumption  and  prohibits  persons  from 
entering  animals  into  the  United  States 
in  violation  of  such  an  order.  Under  the 
proposed  rule,  such  an  order  may  be 
issued  if  the  Secretary  determines  that: 
(1)  Livestock  intended  for  importation 
have  been  exposed  to  a  drug  banned  for 
use  in  livestock  production  in  the  United 
States;  (2)  a  human  health  hazard  is 
presented  by  such  exposure;  and  (3) 
there  is  no  adequate  method  of  testing  to 
assure  residues  of  such  drug  are  not 
present  (proposed  9  CFR  327.27). 

Proposed  Rule 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  proposing  the 
amendments  to  the  Federal  meat 
inspection  regulations  (9  CFR  Part  327) 
and  the  poultry  products  inspection 
regulations  (9  CFR  Part  381)  as  set  forth 
below. 

List  of  Subjects  in  9  CFR  Parts  327  and 
381 

Meat  inspection.  Imported  products. 
Poultry  products  inspection. 

PART  327— IMPORTED  PRODUCTS 

1.  The  authority  citation  for  Part  327 
continues  to  read  as  follows: 

Authority:  38  Stat.  1260,  79  Stat.  903,  as 
amended,  Bl  Stat.  584.  84  Stat.  91.  438;  21 
U.S.C.  71  et  seq. 

2.  The  last  sentence  of  §  327.2(a)(1) 
would  be  revised  to  read  as  follows: 

§  327.2    Eligibility  of  foreign  countries  for 
importation  of  products  Into  th«  United 
States. 

(a)(1)  *  *  *  Thereafter,  products 
prepared  in  establishments  which  are 
certified  in  accordance  with  paragraph 
(a)(3)  of  this  section  and  from  livestock 
which  are  subject  to  random  sampling  at 
the  point  of  slaughter  and  testing  for 
residues  in  accordance  with  paragraph 
(a)(2](iv)(c)  of  this  section  are  eligible 
for  importation  into  the  United  States 
from  such  foreign  country  subject  to 
compliance  with  the  requirements  of  this 
subchapter. 
***** 

3.  Section  327.2(a)(2)(iii)  and  (iv)(c) 
would  be  revised  to  read  as  follows: 

(a)  *  •  • 
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(2)  *    *    * 

(iii)  Countries  desiring  to  establish 
eligibility  for  importation  of  meat 
products  into  the  United  States  may 
request  determination  of  eligibility  by 
presenting  copies  of  the  laws  and 
regulations  on  which  the  foreign  meat 
inspection  system  is  based,  an  annual 
residue  control  program  plan  in 
accordance  with  paragraph  (a)(2)(iv)(c) 
of  this  section,  and  such  other 
information  as  the  Administrator  may 
require  with  respect  to  matters 
enumerated  in  paragraphs  (a)(2)(i)  and 
(ii)  of  this  section.  Determination  of 
eligibility  is  based  on  a  study  of  the 
documents  and  other  information 
presented  and  an  initial  review  of  the 
system  in  operation  by  a  representative 
of  the  Department  using  the  criteria 
listed  in  paragraphs  (a)(2)(i)  and  (ii)  of 
this  section.  Maintenance  of  eligibility  of 
a  country  for  importation  of  meat 
products  info  the  United  States  depends 
on  the  results  of  periodic  reviews  of  the 
foreign  meat  inspection  system  in 
operation  by  a  representative  of  the 
Department,  the  annual  submission  of  a 
residue  control  program  plan  in 
accordance  with  paragraph  {a)(2)(iv)(c} 
of  this  section,  and  the  annual 
submission  of  such  documents  and  other 
information  related  to  the  conduct  of  the 
foreign  inspection  system,  including 
information  required  by  paragraphs  (e) 
and  (f)  of  section  20  of  the  Act,  as  the 
Administrator  may  find  pertinent  to  and 
necessary'  for  the  determination  required 
by  this  section  of  the  regulations.  If  the 
Administrator  determines  that  any 
foreign  country  certified  under 
paragraph  (a](2)(iv)(c)  is  not  maintaining 
a  program  that  uses  reliable  analytic 
methods  to  ensure  compliance  with 
United  States  standards  for  residues  in 
meat  and  meat  products,  the 
Administrator  shall  revoke  the 
certification  of  that  foreign  country. 

(iv)  *  *  * 
•         «         •         •        * 

[c]  A  residue  control  program  for 
products  produced  for  exportation  to  the 
United  States,  pursuant  to  an  annual 
residue  control  plan  approved  by  the 
Administrator  that  incorporates,  among 
other  things,  random  sampling  at  the 
point  of  slaughter  of  tissues,  including 
internal  organs  and  fat,  of  carcasses 
which  are  intended  for  importation  into 
the  United  States,  or  from  which  meat  or 
meat  food  products  intended  for  such 
importation  are  to  be  produced,  and  the 
testing  thereof  for  potential 
contaminants:  Provided,  That  an  annual 
residue  control  plan  is  not  required 
during  any  period  when  no 
establishment  in  a  foreign  country  is 


engaged  in  producing  products  for 
exportation  to  the  United  States. 

[1]  Approval  of  such  an  annual  plan 
depends  on  the  submission  of  all 
pertinent  information  related  to  the 
conduct  of  a  foreign  country's  residue 
control  program,  including  current 
information  on  the  following:  Animal 
husbandry  and  marketing  practices;  the 
origin  and  distribution  of  drugs  and 
other  chemical  compounds  associated 
with  animal  health  or  other  animal  food 
production  practices  and  the  conditions 
under  which  such  compounds  are  used; 
the  legal  authority  for  and  the 
organization  and  operation  of  such 
components  of  the  residue  control 
program  as  sampling  design  and 
collection,  analytical  methods, 
laboratory  facilities,  establishment  of 
residue  limits,  and  enforcement  actions 
against  residue  violations;  and  the 
results  of  testing  conducted  pursuant  to 
the  residue  control  plan  for  the  previous 
year. 

[2]  Approval  of  such  an  annual  plan 
constitutes  a  certification  that  the 
foreign  inspection.system  maintains  a 
program  using  approved  sampling  and 
analytical  techniques  to  ensure 
compliance  with  United  States 
standards  for  residues  in  meat  and  meat 
products:  Provided,  That  such 
certification  shall  be  revoked  whenever 
the  Administrator  determines  that  the 
program,  as  implemented,  is  not 
maintaining  a  program  using  such 
techniques  to  ensure  compliance  with 

such  United  States  standards. 

***** 

4.  The  third  sentence  of  §  327.2(a)(3) 
would  be  amended  by  adding  ",  and  no 
such  certification  may  be  renewed 
unless  the  Administrator  has  made  the 
certification  described  in  paragraph 
(a)(2)(iv)(c)(2)  of  this  section"  at  the  end 
before  the  period. 

5.  Part  327  would  be  amended  by 
adding  a  new  §  327.27  to  read  as 
follows: 

§  327.27  Order  prescribing  the  terms  and 
conditions  for  ttw  Importation  of  livestock 
for  slaughter  and  human  consumption. 

(a)  The  Secretary  may  issue  an  order 
prescribing  the  terms  and  conditions  for 
the  importation  of  cattle,  sheep,  swine, 
goats,  horses,  mules  or  other  equines  for 
slaughter  and  human  consumption  if 
such  livestock  have  been  administered  a 
drug  or  antibiotic  banned  for  such  use  in 
the  United  States. 

(b)  Any  such  order  will  state  the  basis 
for  the  Secretary's  determination, 
including,  but  not  necessarily  limited  to 
the  following  findings:  (1)  Cattle,  sheep, 
swine,  goats,  horses,  mules,  and/or 
other  equines  being  imported  into  the 
United  States  have  been  produced  in  a 


country  or  countries  in  which  such  a 
banned  drug  is  used  in  the  production  of 
livestock  for  human  food. 

(2)  The  Commissioner  of  the  Food  and 
Drug  Administration  concurs  that 
exposure  to  such  a  banned  drug  or  any 
substance  formed  as  a  result  of  its  use 
constitutes  a  hazard  to  human  health. 

(3)  No  practicable  method  is  available 
for  testing  such  livestock  to  assure  that 
such  a  banned  drug  and  any  substance 
formed  as  a  result  of  its  use  are  not 
present. 

(c)  The  provisions  of  any  such  order 
will  specify  the  drug,  species  of 
livestock,  and  country  or  countries  of 
production  to  which  the  findings 
described  in  paragraph  (b)  of  this 
section  apply,  and  will  prescribe  the 
terms  and  conditions  of  the  importation 
of  any  such  livestock  which  have  been 
administered,  directly  or  indirecl'y,  the 
drug  specified  therein. 

(1)  Any  order  issued  pursuant  to  this 
section  will  be  published  in  the  Federal 
Register  at  least  60  days  before  it  is  to 
become  effective,  unless  the  Secretary 
finds  that  an  emergency  exists  which 
necessitates  an  earlier  effective  date 
and  includes  the  basis  for  such  finding 
in  the  order.  Interested  parties  shall 
have  the  opportunity  to  submit  written 
data,  views  and  arguments  regarding  the 
findings  and  determination  therein  and 
the  terms  thereof  up  to  30  days  after 
publication  of  the  order.  After 
consideration  of  the  relevant  material 
presented,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  indicating 
any  modifications  of  such  findings  or 
determination  and,  if  such  order  is  not 
rescinded,  any  changes  in  its  terms  and/ 
or  effective  date. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

6.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat.  441.  82  Stat.  791.  as 
amended.  21  U.S.C.  451  el  seq.;  76  Stat.  663  {7 
U.S.C.  450et  seq.). 

7.  The  last  sentence  of  §  381.196(a)(1) 
would  be  revised  to  read  as  follows: 

§  38 1 . 1 96    Eligibility  of  foreign  countries 
for  importation  of  poultry  products  into  the 
United  States. 

(a)(1)  *  *  *  Thereafter,  poultry 
products  processed  in  establishments 
which  are  certified  in  accordance  with 
paragraph  (a)(3]  of  this  section  and  from 
poultry  which  are  subject  to  random 
sampling  at  the  point  of  slaughter  and 
testing  for  residues  in  accordance  with 
paragraph  (a](2](iv)(c)  of  this  section  are 
eligible  for  importation  into  the  United 
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States  from  such  foreign  country  subject 
to  compliance  with  this  part. 

*        *        *        «        * 

8.  Section  381.196{a)(2)(iii)  and  (iv)(c) 
would  be  revised  to  read  as  follows; 

§  3«1.196    EligibUity  of  foreign  countries 
for  Importation  of  poultry  products  Into  the 
United  States. 

(a)  *  •  • 


(2)  *  *  * 

(iii)  Countries  desiring  to  establish 
eligibility  for  importation  of  poultry 
products  into  the  United  States  may 
request  determination  of  eligibility  by 
presenting  copies  of  the  laws  and 
regulations  on  which  the  foreign  poultry 
inspection  system  is  based,  an  annual 
residue  control  program  plan  in 
accordance  with  paragraph  (a)(2](iv)(c) 
of  this  section,  and  such  other 
information  as  the  Administrator  may 
require  with  respect  to  matters 
enumberated  in  paragraphs  (a)(2)  (i)  and 
(ii)  of  this  section.  Determination  of 
eligibility  is  based  on  a  study  of  the 
documents  and  other  information 
presented  and  an  initial  review  of  the 
system  in  operation  by  a  representative 
of  the  Department  using  the  criteria 
listed  in  paragraphs  (a)(2)  (i)  and  (ii)  of 
this  section.  Maintenance  of  eligibility  of 
a  country  for  importation  of  poultry 
products  into  the  United  States  depends 
on  the  results  of  periodic  reviews  of  ilhp 
foreign  poultry  inspection  system  in 
operation  by  a  respresentative  of  the 
Department,  the  annual  submission  of  a 
residue  control  program  plan  in 
accordance  with  paragraph  (a](2)(iv)(c) 
of  this  section,  and  the  annual 
submission  of  such  documents  and  other 
information  related  to  the  conduct  of  the 
foreign  inspection  system  as  the 
Administrator  may  Tmd  pertinent  to  and 
necessary  for  the  determinations 
required  by  this  section  of  the 
regulations.  If  the  Administrator 
determines  that  any  foreign  country 
certified  under  paragraph  (a)(2)(iv)(c)  is 
not  maintaining  a  program  that  uses 
reliable  analytic  methods  to  ensure 
compliance  with  United  States 
standards  for  residues  in  poultry  and 
poultry  products,  the  Administrator 
shall  revoke  the  certification  of  that 
foreign  country. 

(iv)  The  Foreign  inspection  sytsem 
must  maintain  a  program  to  assure  that 
the  requirements  referred  to  in  this 
section,  at  least  equal  to  those 
applicable  to  the  Federal  system  in  the 
United  States,  are  being  met.  The 
program  as  implemented  must  provide 
for  the  following: 


(c)  A  residue  control  program  for 
poultry  products  produced  for 
exportation  to  the  United  States, 
pursuant  to  an  annual  residue  control 
plan  approved  by  the  Administrator  that 
incorporates,  among  other  things, 
random  sampling  at  the  point  of 
slaughter  of  tissues,  including  internal 
organs  and  fat.  of  carcasses  which  are 
intended  for  importation  into  the  United 
States  or  from  which  poultry  products 
intended  for  such  importation  are  to  be 
produced  and  the  testing  thereof  for 
potential  contaminants:  Provided,  That 
an  annual  residue  control  plan  is  not 
required  during  any  period  when  no 
establishment  in  a  foreign  country  is 
engaged  in  producing  poultry  products 
for  exportation  to  the  United  States. 

(1)  Approval  of  such  an  annual  plan 
depends  on  the  submission  of  all 
pertinent  information  related  to  the 
conduct  of  a  foreign  country's  residue 
control  program,  including  current 
information  on  the  following:  Animal 
husbandry  and  marketing  practices;  the 
origin  and  distribution  of  drugs  and 
other  chemical  compounds  associated 
with  animal  health  or  other  animal  food 
production  practices  and  the  conditions 
under  which  such  compounds  are  used; 
the  legal  authority  for  and  the 
organization  and  operation  of  such 
components  of  the  residue  control 
program  as  sampling  design  and 
collection,  analytical  methods, 
laboratory  facilities,  establishment  of 
residue  limits,  and  enforcement  actions 
against  residue  violations;  and  the 
results  of  testing  conducted  pursuant  to 
the  the  residue  control  plan  for  the 
previous  year. 

[2]  Approval  of  such  an  annual  plan 
constitutes  a  certification  that  the 
foreign  inspection  system  maintains  a 
program  using  approved  sampling  and 
analytical  techniques  to  ensure 
compliance  with  United  States 
standards  for  residues  in  poultry  and 
poultry  products:  Provided,  That  such 
certification  shall  be  revoked  whenever 
the  Administrator  determines  that  the 
program,  as  implemented,  is  not 
maintaining  a  program  using  such 
techniques  to  ensure  compliance  with 
such  United  States  standards. 
***** 

9.  The  third  sentence  of  §  381.196(a)(3) 
would  be  amended  by  adding  ",  and  no 
such  certification  may  be  renewed 
unless  the  Administrntor  has  made  the 
certification  described  in  paragraph 
(a)(2)(iv)(c)(2)  of  this  section"  at  the  end 
before  the  period. 


Done  at  Washington.  DC.  on:  June  22. 1988. 
Lester  M.  Crawford. 

Administrator,  Food  Safety  and  Inspection 
Service. 
[PR  Doc.  88-16765  Filed  7-25-88;  8:45  am) 

BtLUNG  COOe  3410-OII-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodcet  No.  88-CE-20-AD] 

Airworthiness  Directives;  Mitsubishi 
Models  MU-2B,  MU-2B-10,  -15,  -20. 
-25,  -26,  -26A,  -30,  -35,  -36,  -36A,  -40, 
and  -60  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD)  applicable  to  Mitsubishi  Models 
MU-2B,  MU-2B-10,  -15,  -20.  -25,  -26, 
-26A,  -30,  -35,  -36,  -36A,  -40,  and  -60 
airplanes,  equipped  with  any  manual 
electric  pitch  trim  system  and/or  any 
autopilot  other  than  Bendix.  This 
proposed  AD  would  require:  (a)  The 
standardization  of  the  operation, 
location  and  color  of  the  autopilot/ 
manual  electric  pitch  trim  system 
disconnect/interrupt  push  button;  (b) 
vertification  that  the  system  can  be 
disconnected,  interrupted,  or  shut  off  by 
at  least  three  independent  methods;  and 
(c)  a  "one  time"  autopilot/manual 
electric  pitch  trim  switch  location  and 
operational  check  on  all  MU-2B  Series 
airplanes  except  those  which  have 
complied  with  AD  88-13-01,  June  8, 
1988.  This  proposal  continues  the  effort 
of  providing  uniformity  in  method  of 
autopilot/manual  electric  pitch  trim 
disconnection  in  all  Mitsubishi  MU-2B 
airplanes  which  began  as  a  request  from 
the  National  Transportation  Safety 
Board  (NTSB).  Based  on  a  review  of  a 
series  of  fatal  MU-2B  accidents,  the 
NTSB  concluded  pilots  were  confused  in 
the  operation  of  the  disconnect/interrupt 
switches  for  the  manual  electric  pitch 
trim  and  autopilot  systems  installed  on 
individual  airplanes.  Compliance  with 
this  proposed  AD  would  preclude  pilot 
confusion  and  possible  loss  of  airplane. 
DATE:  Comments  must  be  received  on  or 
before  August  25. 1988. 
ADDRESSES:  Bendix/King  Certification 
Bulletin  No.  CBlO.  KPN  006-0712-00,  or 
Mitsubishi  Kit  Installation  Drawing. 
035A-985007,  no  revision,  applicable  to 
this  AD  may  be  obtained  from  Beech 
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Aircraft  Corporation  (Licensee  for 
Mitsubishi),  Commercial  Service, 
Department  52,  P.O.  Box  85.  Wichita. 
Kansas  67201-0085:  Telephone  (316) 
681-7270,  or  may  be  examined  in  the 
Rules  Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  triplicate 
to  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  88-CE-20-AD,  Room  1558. 
601  East  12th  Street.  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  R.  Jackson,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office, 
ACE-130W,  FAA,  Central  Region,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport.  Wichita.  Kansas  67209; 
Telephone  (316)  946-4419. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  88-CE-20-AD,  Room  1558,  601  East 
12th  Street.  Kansas  City.  Missouri  64106. 

Discussion 

The  NTSB.  after  reviewing  fatal 
accidents  involving  sudden  loss  of 
control  of  Mitsubishi  MU-2B  Series 
airplanes  resulting  in  uncontrolled 
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collisions  with  the  ground/water, 
requested  the  FAA  conduct  an 
investigation  of  the  Bendix  M-4  Series 
autopilot  systems  as  installed  on  the 
MU-2B  airplanes  and  take  such 
appropriate  action  as  deemed  necessary 
to  correct  any  deficiencies  identified. 
The  result  of  this  investigation,  with 
cooperation  between  Mitsubishi  Heavy 
Industries  (MHI),  Mitsubishi  Aircraft 
International  (MAI).  Beech  Aircr^t 
Corporation  (licensee  for  MHI).  Bqndix 
Corporation,  and  the  FAA.  revealed  that 
there  are  at  least  seven  different 
configurations  of  the  disconnect/ 
interrupt  switches  for  the  autopilot  and 
electric  pitch  trim  systems.  A  pilot's 
familiarity  with  the  autopilot 
disconnect/interrupt  procedures  in  one 
MU-2B  model  airplane  does  not 
guarantee  the  same  familiarity  with 
another  MU-2B  model  airplane  even  if 
owned  by  the  same  operator.  This 
situation  could  lead  to  pilot  confusion 
and  affect  his  ability  to  safely  operate 
an  MU-2B  Series  airplane.  The  same 
possible  confusion  exists  on  MU-2B 
airplanes  equipped  with  King  KFC  300 
AFCS  with  Sperry  Electric  Pitch  Trim 
System  or  Sperry  SPZ-200  AFCS  with 
MAI  Manual/Electric  Pitch  Trim  or  any 
other  autopilot  and/or  manual  electric 
pitch  trim  system.  Bendix/King  have 
issued  Certification  Bulletin  No.  CBlO. 
KPN.  006-0712-00.  no  revision,  and  MHI 
has  issued  Kit  Installation  Drawing. 
035A-985007.  no  revision,  which  cover 
those  MU-2B-35  and  -36  airplanes, 
respectively,  equipped  with  FAA 
approved  installation  of  the  King  KFC 
300  AFCS  with  Sperry  trim  system  or 
Sperry  SPZ-200  AFCS  with  MAI 
Manual/Electric  Pitch  Trim  System  by 
providing  one  combination  autopilot/ 
electric  pitch  trim  disconnect  switch 
configuration.  This  disconnect  switch  is 
a  red  bi-level  momentary  push-button 
device  with  a  partial  depression 
disconnecting  the  autopilot.  Continued 
further  depressing  of  the  switch  will 
disarm  or  interrupt  the  electric  pitch 
trim  system.  This  switch  is  located 
below  and  outboard  of  the  electric  pitch 
trim  switch  on  the  outboard  horn  of  the 
control  yoke.  This  proposed 
airworthiness  action  provides 
standardization  of  switch  location,  color 
and  operation  in  MU-2B  Series 
airplanes  equipped  with  King  KFC  300 
AFCS  or  Sperry  SPZ-200  AFCS. 

To  reduce  the  possible  misuse  of  the 
autopilot/manual  electric  pitch  trim 
system,  the  FAA  prepared  an  "Accident 
Prevention  Program"  flyer  which 
explains  the  operation  of  the  autopilot/ 
electric  pitch  trim  systems  and  the 
reasons  the  pilot  should  not  assist  the 
autopilot  system  perform  its  intended 
function.  This  flyer  was  made  available 


to  all  MU-2B  owner/operators  through 
Beech  Aircraft  Corporation. 

To  verify  that  all  MU-2B  Model 
airplanes  equipped  with  King  KFC  300 
or  Sperry  SPZ-200  systems  or  any  other 
autopilot/manual  electric  pitch  trim 
systems,  are  uniform  in  configuration 
and  function,  a  "one  time"  visual  check 
and  functional  ground  test  of  the 
autopilot/manual  electric  pitch  trim  is 
also  proposed,  except  on  those  MU-2B 
model  airplanes  which  have  complied 
with  AD  88-13-01,  June  8. 1988.  This 
visual  check  will  verify  that  the 
disconnect  switch  is  red  in  color  and 
that  this  switch  is  located  on  the 
outboard  horn  of  the  control  yoke,  and 
further  verify  that  the  autopilot  circuit 
breaker  is  properly  labeled.  The 
proposed  functional  lest  is  a  ground  test 
requiring  manually  overpowering  the 
autopilot  and  verifying  that  the  manual 
pitch  trim  wheel  stops  moving  after  each 
of  the  following  actions:  (1)  The  red 
bilevel  interrupt/disconnect  push  button 
switch  is  depressed:  (2)  the  autopilot 
circuit  breaker  is  pulled;  and  (3)  the 
autopilot  master  switch  or  airplane 
master  switch  or  radio  master  switch  (as 
appropriate)  is  positioned  to  "OFF." 
The  FAA  has  determined  that  the 
condition  addressed  by  the  service 
bulletin  or  kit  drawing  is  an  unsafe 
condition  that  may  exist  on  products  of 
this  type  design  certificated  for 
operation  in  the  United  Slates. 
Consequently  an  AD  is  proposed  which 
would  correct  the  unsafe  condition  and 
is  applicable  to  Mitsubishi  MU-2B 
model  airplanes,  and  Models  MU-2B-35 
and  -36,  equipped  with  King  KFC  300 
AFCS  with  Sperry  Trim  System  or 
Sperry  SPZ-200  AFCS  with  MAI 
Manual/Electric  Pitch  Trim  Systems. 
The  proposed  AD  would  require  the 
incorporation  of  Bendix/King 
Certification  Bulletin  No.  CBlO.  KPN 
006-0712-00.  no  revision,  or  MHI  Kit 
Installation  Drawing  035A-985007,  no 
revision,  as  appropriate  to;  (a) 
Standardize  the  location,  functions  and 
color  of  the  disconnect  switch:  (b)  verify 
that  the  system  can  be  disconnected  or 
shut  off  by  at  least  three  independent 
methods;  and  (c)  on  a  "one  time"  basis, 
install  and  operationally  check  an 
autopilot/manual  electric  pitch  trim 
installation  on  all  MU-2B  Series 
airplanes  except  those  which  have 
complied  with  AD  88-13-01,  June  8, 
1988.  The  FAA  has  determined  there  are 
approximately  204  airplanes  affected  by 
the  proposed  Ad.  Five  (5)  of  these 
airplanes  will  require  modifications  as 
described  in  this  AD  at  an  estimated 
cost  of  $400  per  airplane.  The  remaining 
199  airplanes  will  require  only  the 
inspection  specified  by  this  AD 
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estimated  to  be  (me  (1)  hour  at  a  cost  of 
$40  per  hour.  The  cost  of  complying  with 
this  proposed  AD  is  estimated  to  be 
$9,060  to  the  private  sector.  The  cost  of 
compliance  with  the  proposed  AD  is  so 
small  that  the  expense  of  compliance 
will  not  have  a  significant  Hnancial 
impact  on  any  small  entities  operating 
these  airplanes. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulations 
Policies  and  Procedures  (44  FR 11034: 
February  28, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  has  been  prepared 
for  this  action  and  has  been  placed  in 
the  public  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "AOORESSES". 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97^149, 
January  12, 1983);  and  14  CFR  11-89. 

2.  By  adding  the  following  new  AD: 

Mitsubishi:  Apphes  to  Models  MU-2B,  MU- 
2B-10,  -15,  -20,  -25,  -26.  -26A.  -30,  -35, 
-36,  -SeA,  -40,  and  -60  (all  serial 
numbers,  with  or  without  the  SA  sunix) 
airplanes  certificated  in  any  category, 
equipped  with  any  manual  electric  pitch 
trim  system  and/or  any  autopilot  other 
than  Bendix. 

Note  1. — The  serial  number  of  airplanes 
assembled  in  the  United  States  by  Mitsubishi 
Aircraft  Industries  (MAI)  under  Type 
Certificate  (TC)  AlOSW  are  suffixed  by  "SA." 
The  serial  numliers  of  airplanes 
manufactured  in  Japan  by  Mitsubishi  Heavy 


Industries  (MHI)  under  TC  A2PC  have  no 

suffix. 

Compliance:  Within  the  next  200  flight 
hours  or  five  (5)  calendar  months,  whichever 
occurs  first  unless  already  accompUshed. 

To  minimize  the  possibiUty  of  confusion  in 
autopilot/manual  electric  pitch  trim 
disconnect  switch  location  and  function, 
accomplish  the  following: 

(a)  Modify  the  control  yoke  in  the  affected 
model  airplanes  as  follows: 

(1)  For  MU-2B-35  model  airplanes 
equipped  with  King  KFC  300  AFCS  and 
Sperry  Manual/Electric  Pitch  Trim  System  in 
accordance  with  Bendix/King  Certification 
Bulletin  No.  CBlO.  KPN  00e-O712-aa  no 
revision,  or 

(2)  For  MU-2B-36  model  airplanes 
equipped  with  Sperry  SPZ-200  AFCS  and 
MAJ  Manual/Electric  Pitch  Trim  System  in 
accordance  with  MHI  Kit  Installation 
Drawing.  035A-885007,  no  revision. 

(b)  Prior  to  returning  the  airplane  to  service 
accompHsh  a  visual  configuration  check  and 
system  functional  ground  test  on  all  MU-2B, 
MU-2B-ia  -12,  -20,  -25,  -28,  -28A,  -30.  -35, 
-36,  -SeA,  -40,  and  -60  airplanes,  except 
those  airplanes  which  have  complied  with  AD 
88-13-01,  June  8,  1988,  as  follows: 

(1)  Visually  verify  that: 

(i)  The  autopilot  disconnect  and  trim 
disconnect/ interrupt  functions  are  combined 
on  one  button  mounted  on  the  outboard 
control  wheel  grip,  and  is  so  oriented  that  it 
is  easily  activated  by  the  pilot/co-pilot. 

(ii)  The  autopilot  disconnect  and  trim 
disconnect/interrupt  button  is  properiy  and 
legibly  labeled  to  indicate  functions. 

(iii)  The  button  is  red  in  color. 

(iv)  There  are  no  other  red  buttons  nearby 
that  could  be  mistaken  for  the  autopilot 
disconnect. 

(v)  The  autopilot  circuit  breaker  is  properly 
labeled. 

(2)  Perform  an  operational  check  of  the 
autopilot  disconnect  and  trim  disconnect/ 
interrupt  button  to  confirm  its  correct 
functioning  by  disconnecting/interrupting  the 
autopilot  and  trim  systems,  as  follows. 

(i)  With  the  manual  electric  pitch  trim 
system  armed,  press  the  trim  button  to  cause 
the  manual  pitch  trim  wheel  to  rotate,  then 
verify  that  after  each  of  the  following 
operations  is  performed  the  manual  pitch  trim 
wheel  stops  moving  when: 

(A)  The  disconnect/interrupt  switch  is  fully 
depressed: 

(B)  The  Master  Electric  Power  Switch  is 
positioned  to  "OFF;" 

(C)  The  Radio  Master  switch  is  positioned 
to  "OFF'  (if  installed  and  so  configured), 

(D)  The  electric  trim  circuit  breaker  is 
pulled.  (On  some  MU-2B  airplanes  without 
an  electric  trim  circuit  breaker,  the  autopilot 
circuit  breaker/switch  is  used  to  disconnect 
the  system  in  lieu  of  the  electric  trim  circuit 
breaker.) 

Note  2. — It  is  very  important  to  verify  that 
the  manual  pitch  trim  wheel  stops  moving 
after  each  of  the  above  operations  of  (b)(2Ki}. 

(ii)  With  the  autopilot  system  engaged, 
verify: 

(A)  That  the  autopilot  system  can  be 
overpowered  by  pushing  or  pulling  on  the 
control  yoke;  and. 


(B)  That,  while  overpowering  the  autopilot, 
the  manual  pitch  trim  wheel  stops  moving 
and  autopilot  disconnects  when  each  of  the 
following  operations  is  performed: 

(T)  The  disconnect/interrupt  switch  is 
depressed; 

[2]  The  autopilot  master  switch  is 
positioned  to  "OFF"  (On  some  MU-28 
airplanes  not  equipped  with  an  autopilot 
master  switch  beside  the  controller,  the  radio 
master  switch  must  be  used  to  disconnect  the 
system  in  lieu  of  the  autopilot  master  switch); 

[3]  The  autopilot  circuit  breaker  is  pulled. 

Note  S. — It  is  very  important  that  the 
manual  pitch  trim  wheel  stops  moving  after 
each  of  these  operations. 

(c)  In  addition  to  the  maintenance  record 
entry  required  by  FAR  91.173  enter  statement 
showing  successful  completion  of  paragraph 
(b)  of  this  AD  listing  the  autopilot  and/or 
manual  electric  trim  system  installed. 

(d)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(e)  An  equivalent  method  of  compliance 
with  this  AD  may  l>e  used  if  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office.  ACE-115W,  FAA,  1801  Airport  Road. 
Room  100,  Mid-Continent  Airport,  Wichita, 
Kansas  67209. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  Beech  Aircraft 
Corporation  (Licensee  to  Mitsubishi),  P.O. 
Box  65,  Wichita,  Kansas  67201:  Telephone 
(316)  681-9111;  or  may  examine  the 
documents  at  the  FAA,  Office  of  the  Regional 
Counsel,  Room  1556, 601  East  12th  Street, 
Kansas  City,  Missouri  64106. 

Issued  in  Washington,  DC,  on  July  19, 1988. 
M.C.  Beard, 

Director  of  Airworthiness. 
[FR  Doc  88-16818  Filed  7-25-88;  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  8«-CE-21-AO] 

Airwrorthiness  Directives;  Cessna 
TU206,  TP206,  T207,  T210  and  P210 
Series  Airpianes 

agency:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD)  applicable  to  Cessna  TU206, 
TP206,  T207,  T210  and  P210  Series 
Airplanes,  which  would  require 
installation  of  an  acceptable  fluid  hose 
in  place  of  all  Aeroquip  Corporation, 
Aerospace  Division  fluid  carrying  601 
type  hose  assemblies  located  forward  of 
the  firewall.  The  FAA  has  determined 
that  certain  Aeroquip  manufactured 
hose  assemblies  are  developing  serious 
leaks  within  100  hours  of  original 
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installation.  The  proposed  AD  will 
preclude  engine  power  loss  caused  by 
rapid  depletion  of  lubricating  oil  or  fuel 
as  a  result  of  failure  of  the  suspect 
Aeroquip  601  hose  assemblies. 
DATE:  Comments  must  be  received  on  or 
before  August  25, 1986. 
ADDKCSSES:  Cessna  Single  Engine 
Service  Bulletin  SEB  88-5,  dated  June  24, 
1988,  may  be  obtained  from  Cessna 
Aircraft  Company,  Piston  Aircraft 
Marketing  Division,  P.O.  1521.  Wichita, 
Kansas  67201,  or  may  be  examined  at 
the  Rules  Docket  at  Ae  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  Federal  Aviation 
Administration,  Central  Region.  Office 
of  the  Regional  Counsel.  Attention: 
Rules  Docket  No.  88-CE-21-AD,  Room 
1558.  601  East  12th  Street.  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
holidays  excepted. 

FOR  FURTHEII  INFORMATION  CONTACT: 

Mr.  Paul  O.  Pendleton.  Aerospace 
Engineer.  ACE-140W.  Federal  Aviatioa 
Administration,  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road. 
Room  100.  Wichita.  Kansas  67209, 
telephone  (316)  946-4427. 
SUPPLEMENTARY  INFORMATION: 

CommeDt*  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  nimiber  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 


No.  88-CE-21-AD,  Room  1558.  601  East 
12th  Street  Kansas  City,  Missouri  64106. 

Discussion 

Incident  reports  on  Cessna  Models 
T210L  and  T210L  airplanes  indicate  that 
engine  lubricating  oil  has  been  lost  as  a 
result  of  cracking  from  rapid  heat  aging 
of  certain  flexible  hose  assemblies. 

The  Aeroquip  601  hose  assemblies 
manufactured  and  identified  with  Part 
Number  FSCM  50556  have  been 
determined  to  be  unacceptable  for 
continued  use  in  aircraft  engine 
compartment  installations.  Several 
suspect  Aeroquip  Model  601  hose 
assemblies  have  been  reported  to  have 
developed  leaks  in  less  than  100  hours 
time-in-service.  Hose  failure  has  also 
been  reported  on  unidentified  hose 
assemblies  that  are  thought  to  be 
manufactured  from  the  suspect  hose 
material.  The  cause  of  the  hose  leakage 
has  been  determined  to  be  cracks 
induced  by  the  high  temperature 
environment  in  the  engine  compartment 
Similar  Aeroquip  601  hose  assemblies 
manufactured  and  identified  with  Part 
Number  FSCM  06827  have  not  been 
reported  to  have  an  aging  problem. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  turbocharged 
Cessna  200  series  airplanes  of  the  same 
design,  the  AD  would  require  the 
replacement  of  fdl  unidentified  and 
FSCM  50556  Aeroquip  601  type  hose 
assemblies  in  the  engine  compartment  of 
Cessna  single  engine  turbocharged 
aircraft. 

The  FAA  has  determined  that 
approximately  7000  turbocharged  single 
engine  airplanes  have  been 
manufactured  by  Cessna  Aircraft 
Company.  An  estimated  50%  (3500)  of 
these  airplanes  are  considered  to  be 
currently  operational  in  the  United 
States.  The  projected  cost  of  replacing 
all  of  the  Aeroquip  Model  601  hoses  in 
180Q  (half  of  the  3500)  of  these  airplanes 
is  $600  per  airplane.  The  total  cost  is 
estimated  to  be  $1,080,000  to  the  private 
sector.  The  cost  of  compliance  with  the 
proposed  AD  is  so  small  that  the 
expense  of  compliance  will  not  be  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federahsm  imji^ications  warranting  the 
preparation  of  a  Federalism 
Assessment. 


Therefore.  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  has  been  prepared 
for  this  action  and  has  been  placed  in 
the  public  docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES". 

List  of  Subjects  in  14  CFS  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Part 
39  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 19S3);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Cessna:  Applies  to  all  serial  numbers  of  all 
Model  TPaoe.  TU206,  T207,  T210  and 
P210  (all  aerial  numbers)  airplanes 
certificated  in  any  category.  Compliance: 
Required  within  the  next  75  hours  time- 
in-eervice  after  the  effective  date  of  this 
AO,  unless  already  accomplished. 
To  prevent  power  loss  or  fire  due  to  failure 
of  the  (FSCM  50556  or  00624)  Aeroquip  601 
hose  assemblies,  accomplish  the  following: 
(a)  Visually  inspect  all  the  exterior  metal 
braided  flex  hose  assemblies,  including 
firesleeve  hose  assemblies,  in  the  engine 
compartment.  If  the  Aeroquip  part  number 
AE701  appears  on  the  identification  tag  with 
"50556"  or  "00624,"  or  if  "06827"  appears  on 
the  tag,  no  further  action  is  required  other 
than  routine  maintenance  and  inspection.  If 
any  identification  tag  displays  the  sequence 
of  numbers  50556  or  00624  without  the  part 
number  AE701,  or  there  is  no  Manufacturing 
Identification  Code  on  the  tag: 

(1)  Before  further  flight  replace  waste  gate 
supply  hose  assembly.  Aeroquip  P/N  601000- 
4-0310  or  hose  identified  as  Cessna  S1236-4- 
0310  supplied  by  sources  other  than  Cessna, 
or  as  identified  above,  with  Aeroquip  P/N 
AE36e3162E0310  hose  or  equivalent  in 
accordance  with  Cessna  Service  Bulletin  SEB 
88-5,  dated  June  24. 1988.  or  with  Aeroquip 
601000-4-0310  hose  assembly  displaying 
identification  code  06827. 

(2)  Within  the  next  12  calendar  months 
replace  all  other  nonidentified  exterior  metal 
braided  hoses  and  FSCM  50556  or  00624 
Aeroquip  601  type  hose  assemblies  in  the 
engine  compartment. 
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|b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used,  if  approved  by  the 
Manager.  Wichita  Aircraft  Certification 
Office,  Federal  Aviation  Administration,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209. 

All  persons  affected  by  this  AD  may  obtain 
copies  of  the  document(s)  referred  to  herein 
upon  request  to:  Cessna  Aircraft  Company 
Piston  Aircraft  Marketing  Division,  P.O.  Box 
1521.  Wichita.  Kansas  67201.  These 
documents  may  also  be  examined  at  FAA, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  East  12th  Street,  Kansas  City.  Missouri 
64106. 

Issued  in  Washington.  DC.  on  July  19. 1988. 
M.C.  Beard. 

Director  of  A  irworthiness. 

[FR  Doc.  88-16816  Filed  7-25-88:  8:45  am) 

BILLING  COOC  4910-13-11 


14CFRPart39 

[Docket  No.  88-CE-19-AD1 

Airworthiness  Directives;  Mitsubishi 
Models  MU-2B,  MU-2B-10.  -15,  -20, 
-  25,  -26,  -26A,  -30,  -35,  -36,  -36A,  -40 
and  -60  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  certain  Mitsubishi 
Models  MU-2B,  MU-2B-10.  -15.  -20,  -25. 
-26,  -26A.  -30,  -35.  -36,  -36A,  40  and  -60 
airplanes  that  would  require  inspection 
and,  if  necessary,  replacement  of  the 
flap  control  torque  tube  joints.  The 
proposed  AD  is  a  result  of  a  field  report 
indicating  that  a  fatigue  crack  has  been 
found  in  the  torque  tube  joint  of  a  MU- 
2B  airplane.  Failure  of  one  of  these 
joints  can  lead  to  flap  control  failure 
and  possible  asymmetric  flap 
deployment  resulting  in  loss  of  the 
airplane. 

date:  Comments  must  be  received  on  or 
before  August  25, 1988. 
addresses:  Mitsubishi  Heavy 
Industries  (MHI)  Service  Bulletin  (S/B) 
No.  189A,  dated  June  16, 1987,  or  MHI  S/ 
B  No.  067/27-008.  dated  November  16. 
1987,  applicable  to  this  AD  may  be 
obtained  from  Beech  Aircraft 
Corporation  (Licensee  for  Mitsubishi), 
Commercial  Service.  Department  52. 
P.O.  Box  85.  Wichita.  Kansas  67201- 
0085;  telephone  (316)  681-7279,  or  may 
be  examined  in  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  Federal 
Aviation  Administration  (FAA),  Central 


Region,  Office  of  the  Regional  Counsel, 
Attention:  Rule  Docket  No.  88-CE-19- 
AD.  Room  1558.  601  East  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT! 
•For  Type  Certificate  (TC)  AlOSW 
registered  airplanes:  Brian  Yanez. 
Aerospace  Engineer,  Wichita  Aircraft 
Certification  Office,  ACE-120W.  FAA. 
Central  Region,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209,  Telephone 
(316)946-^409.  For  MHI  TC  A2PC 
registered  airplanes:  James  Brown, 
Aerospace  Engineer,  Los  Angeles 
Aircraft  Certification  Office.  ANM-123L, 
FAA.  3229  E.  Spring  Street,  Long  Beach, 
California  90806-2425;  Telephone  (213) 
988-5232. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  88-CE-19- 
AD,  Room  1558,  601  East  12th  Street, 
Kansas  City.  Missouri  64106. 

Discussion 

There  has  been  a  report  that  a  fatigue 
crack  was  found  in  the  torque  tube 
joints  of  the  flap  control  system  on  a 
Mitsubishi  Model  MU-2B  aircraft  that 
had  been  in  service  for  more  than  4,000 
hours.  Failure  of  the  torque  tube  joints 


can  lead  to  flap  control  failure  and 
possible  asymmetric  flap  deployment. 
As  a  result.  MHI  has  issued  2  mandatory 
Service  Bulletins,  No.  067/27-008.  dated 
November  16, 1987.  and  No.  189A,  dated 
June  16. 1987.  which  cover  inspection  of 
the  torque  tube  joints  and  procedures  for 
replacement  of  cracked  parts.  The  MHI 
Service  Bulletin  No.  189A,  pertains  to 
models  listed  on  U.S.  Type  Certificate 
(TC)  A2PC  whereas  the  MHI  Service 
Bulletin  No.  067/27-008,  pertains  to 
models  listed  on  U.S.  TC  AlOSW.  The 
proposed  AD  will  require  an  inspection 
program  in  accordance  with  the 
applicable  service  bulletin.  The 
inspection  program  required  by  this 
proposed  AD  is  classified  as  mandatory 
by  the  manufacturer  and  requires  that 
all  affected  aircraft  with  more  than  4000 
hours  total  time  in  service  be  inspected 
within  the  next  100  hours  time  in 
service.  Repetitive  inspections  are  to 
follow  at  100  hour  or  500  hour  time  in 
service  intervals  depending  upon  the 
part  number  joint  installed  in  the 
aircraft.  When  cracks  are  found  two  (2) 
replacement  alternatives  are  available: 

(1)  The  cracked  torque  tube  joints  can 
be  replaced  by  original  part  number  (P/ 
N)  replacement  parts  in  which  case  the 
repetitive  inspection  schedule  mandated 
by  the  service  bulletin  will  be  required 
within  4100  hours  total  time  in  service 
time  on  the  replacement  joint;  or 

(2)  The  cracked  joints  can  be  replaced 
by  new  improved  replacement  joints 
and  no  further  repetitive  inspection  is 
required  for  the  replaced  joints.  Any 
joints  not  replaced,  however,  must 
continue  to  be  inspected  in  accordance 
with  the  applicable  service  bulletin. 

The  Japan  Civil  Aviation  Bureau 
(JCAB)  has  issued  JCAB  AD  No.  TCD- 
2252-1-87,  dated  October  29, 1987.  The 
JCAB,  which  has  responsibility  and 
authority  to  maintain  the  continuing 
airworthiness  of  these  airplanes  in 
Japan,  has  classified  this  S/B  No.  189A 
and  the  actions  recommended  therein  by 
the  manufacturer  as  mandatory  to 
assure  the  continued  airworthiness  of 
the  affected  airplanes.  On  airplanes 
operated  under  JCAB  registration,  this 
action  has  the  same  effect  as  an  AD  on 
airplanes  certified  for  operation  in  the 
United  States.  The  FAA  relies  upon  the 
certification  of  JCAB  combined  with 
FAA  review  of  pertinent  documentation 
in  finding  compliance  of  the  design  of 
these  airplanes  with  the  applicable 
United  States  airworthiness 
requirements  and  the  airworthiness 
conformity  of  products  of  this  type 
design  certificated  for  operation  in  the 
United  States. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
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MHI  MU-2B  S/B  No.  189A,  dated  June 
16. 1987.  and  MHI  S/B  No.  067/27-008. 
dated  November  16. 1987.  and  the 
mandatory  classification  of  S/B  No. 
189A  by  the  JCAB.  Based  on  the 
foregoing,  the  FAA  believes  that  the 
condition  addressed  by  these  service 
bulletins  is  an  unsafe  condition  that  may 
exist  on  other  products  of  this  type 
design  certificated  for  operation  in  the 
United  States.  Consequently,  the 
proposed  AD  would  require  repetitive 
inspection  of  the  flap  torque  tube  system 
and  replacement  of  any  cracked  joints. 

The  FAA  has  determined  there  are 
approximately  477  airplanes  affected  by 
the  proposed  AD.  The  cost  of  the 
inspection,  as  required  by  the  proposed 
AD  is  estimated  to  be  $320  per  airplane. 
The  maximum  total  cost  to  the  private 
sector  is  estimated  to  be  ($320  X  477  =) 
$152,640. 

The  cost  of  compliance  with  the 
proposed  AD  is  so  small  ($320  per 
airplane)  that  the  expense  of  compliance 
will  not  be  a  signiHcant  fmancial  impact 
on  any  small  entities  operating  these 
airplanes. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore.  I  certify  that  this  section  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291.  (2) 
is  not  a  significant  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  has  been  prepared 
for  this  action  and  has  been  placed  in 
the  public  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 


PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Mitsubishi  Heavy  InduBtries,  Ltd.  (MHI): 

Applies  to  Models  MU-2B.  MU-2B-10, 
- 15.  -20,  -25,  -26,  -26A,  -30,  -35,  -36. 
-36A,  -40  and  -60  (all  serial  numbers  with 
or  without  the  SA  suffix)  airplanes 
certificated  in  any  category. 

Compliance:  As  stated  in  the  AD  unless 
already  accomplished. 

To  preclude  flap  control  failure  accomplish 
the  following: 

(a)  On  airplanes  with  more  than  4000  hours 
Time-In-Service  (TIS),  within  the  next  100 
hours  TIS,  and  on  airplanes  with  less  than 
4000  hours  TIS,  before  reaching  4100  hours 
TIS: 

(1)  Inspect  torque  tube  joint  Part  Number 
(P/N)  OlOA-61254,  of  torque  tube  assembly  P/ 
N  OlOA-81250  for  cracks,  and  replace  a 
cracked  joint  with  a  serviceable  unit.  If  no 
crack  is  found,  repeat  the  inspection  at 
intervals  not  to  exceed  100  hours  TIS.  as 
follows: 

(i)  For  airplanes  type  certificated  in 
accordance  with  U.S.  Type  Certificate  (TC) 
A2F"C  (those  without  the  serial  number  suffix 
SA)  as  described  in  MHI  MU-2B  Service 
Bulletin  (S/B)  No.  189A,  dated  June  16, 1987. 

(ii)  For  airplanes  type  certificated  in 
accordance  with  U.S.  TC  AlOSW  (those 
airplanes  with  the  serial  number  sliffix  SA) 
as  described  in  MHI  MU-2B  S/B  No.  067/27- 
008,  dated  November  16, 1987. 

(2)  Inspect  all  other  torque  tube  joints  listed 
as  "existing  joints"  in  Figure  1  of  the 
applicable  S/B  for  cracks,  and  replace  a         '\ 
cracked  joint  with  a  serviceable  unit.  If  no 
crack  is  found,  repeat  the  inspection  at 
intervals  not  to  exceed  500  hours  TIS,  as 
follows: 

(i)  For  TC  A2PC  airplanes  as  described  in 
MHI  S/B  189A. 

(ii)  For  TC  AlOSW  airplanes  as  described 
in  MHI  S/B  No.  067/27-008. 

(b)  Accomplish  the  inspections  and 
replacement  requirements  of  paragraph  (a)  of 
this  AD.  as  applicable,  prior  to  4100  hours  TIS 
on  each  replacement  joint  listed  as  an 
"existing  joint",  as  follows: 

(1)  For  TC  A2PC  airplanes  (without  S/N 
suffix  SA)  in  Figure  1  of  MHI  S/B  No.  189A. 

(2)  For  TC  AlOSW  airplanes  (with  S/N 
suffix  SA)  in  Figure  1  of  MHS  S/B  No.  067/27- 
008. 

(c)  Repetitive  inspection  of  a  torque  tube 
joint  is  terminated  upon  installation  of  a  joint 
listed  as  an  "improved  joint",  as  follows: 

(1 )  For  TC  A2PC  airplanes  (without  S/N 
suffix  SA)  in  Figure  1  of  MHI  S/B  No.  189A. 

(2)  For  TC  AlOSW  airplanes  (with  S/N 
suffix  SA)  in  Figure  1  of  MHI  S/B  No.  067/27- 
008. 

(d)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 


(e)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  on  the  A2PC 
airplanes,  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  ANM- 
120L,  FAA,  3229  E.  Spring  Street,  Long  Beach, 
California  90806-2425,  Telephone  (213)  988- 
5232,  and  on  the  AlOSW  airplanes,  if 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  office,  ACE-115W,  FAA,  1801 
Airport  Road.  Room  100,  Mid-ConUnent 
Airport,  Wichita,  Kansas  67209:  Telephone 
(316)  946-4400. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation  (Licensee  to 
Mitsubishi).  P.O.  Box  85.  Wichita. 
Kansas  67201;  Telephone  (316)  681-9111; 
or  may  examine  these  documents  at  the 
FAA.  Office  of  the  Regional  Counsel. 
Room  1558.  601  East  12th  Street.  Kansas 
City.  Missouri  64106. 

Issued  in  Washington.  DC,  on  July  19. 1988. 
M.C.  Beard. 

Director  of  Airworthiness. 
(FR  Doc.  88-16817  RIed  7-25-88:  8:45  amj 

BILUNG  CODE  4t1l>-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  88-ANM-151 

Proposed  Amendment  of  Transition 
Area;  Aspen,  CO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  700  foot  transition  area  at 
Aspen,  Colorado.  Extensive  changes  in 
the  local  air  traffic  control  system  and 
improved  aircraft  flows  require 
additional  controlled  airspace  in  the 
vicinity. 

DATE:  Comments  must  be  received  on  or 
before  August  26, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager,  Airspace  & 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration. 
Docket  No.  88-ANM-15, 17900  Pacific 
Highway  South.  C-68966,  Seattle. 
Washington  98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No,  88- 
ANM-15, 17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168. 
Telephone:  (206)  431-2535. 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ANM-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adminstration.  Airspace  & 
System  Management  Branch.  17900 
Pacific  Highway  South,  C-68966.  Seattle, 
Washington,  98168. 

Communications  must  identify  the 
notive  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  11-2 
which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  existing  controlled 
airspace  at  Aspen,  Colorado.  The 
incresed  transition  area  is  required  to 
encompass  new  instrument  flight  rules 
(IFR)  procedures.  This  airspace  is 
intended  to  segregate  aircraft  operating 
in  visual  flight  rules  (VFR)  conditions 


from  other  aircraft  operating  in  IFR 
conditions.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts  enabling 
VFTR  pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep, them  operationally  current. 

It,  therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal. 

Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Aspen,  Colorado  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  beginning  at  latitude 
39°0400"N.,  longitude  106°40'00"W.:  latitude 
39°0400"N.,  longtitude  107°0700"W.;  to 
latitude  39°39'00"N.,  longitude  107°0r0O"W.; 
to  latitude  39°39'00"N.,  longitude 
106'40'00"W.  to  the  point  of  beginning;  and 
that  airspace  extending  upward  from  1,200 
feet  above  the  surface  beginning  at  latitude 
39°47'45"N.,  longitude  107°09'00"W.;  to 
latitude  39°47'45'N.,  longitude  106"43'30"W.; 
to  latitude  39*16'30"N.,  longitude 
106°43'30"W.;  to  latitude  39°16'30"N., 
longitude  107''09'00  "W.;  to  the  point  of 
beginning,  excluding  other  transition  areas 
which  overlap. 


Issued  in  Seattle.  Washington,  on  July  11, 
1988. 
Francis  E.  Davis, 

Acting  Manager,  Air  Traffic  Division, 

Northwest  Mountain  Region. 

[FR  Doc.  88-16815  Filed  7-25-68;  8:45  am) 

BILUNG  CODE  4910-19-M 


14  CFR  Part  71 

(Airspace  Docket  No.  88-AGL-17] 

Proposed  Alteration  of  Transition 
Area;  Rice  Lake,  Wl 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  This  notice  proposes  to  alter 
the  Rice  Lake,  WI,  transition  area  to 
accommodate  a  new  VOR  RWY  18 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Rice  Lake 
Municipal  Airport,  Rice  Lake,  WI.  The 
intended  effect  of  this  section  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

DATE:  Comments  must  be  received  on  or 
before  September  2, 1988. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration,  Regional 
Counsel,  AGL-7,  Attn;  Rules  Docket  No. 
88-AGL^17,  2300  East  Devon  Avenue, 
Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invi-cd  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
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decisions  on  the  proposal.  Comments 
are  specirically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenfers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamoed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-AGL-17."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region,  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue,  S.W., 
Washington,  DC-20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  alter  the  designated 
transition  area  airspace  near  Rice  Lake. 
WI. 

The  present  transition  area  is  being 
modified  to  accommodate  a  new  VOR 
RWY  18  SIAP.  The  modification  will 
consist  of  an  extension  from  the  5  mile 
radius  to  8.5  miles  northeast  of  the 
airport,  with  a  3-mile  width  each  side  of 
the  Rice  Lake  VOR  015  radial. 

The  development  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace  The  minimum 


descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983):  14 
CFR  11.69. 

§71.161    lAmended] 

2.  Section  71.181  is  amended  as 
follows: 

Rice  Lake,  WI    (Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5  mile  radius 
of  the  Rice  Lake  Municipal  Airport  (Lat. 
45''28'45"N..  Long.  91°43'20"W.)  at  Rice  Lake, 
WI;  and  3  miles  each  side  of  the  198°  bearing 
from  the  Rice  Lake  NDB  from  the  5  mile 
radius  to  8.5  miles  southwest  of  the  airport: 
and  within  3  miles  each  side  of  the  Rice  Lake 
VOR  174  radial  extending  from  the  5  mile 
radius  to  8.5  miles  south  of  the  airport,  and 
within  3  miles  each  side  of  the  Rice  Lake 


VOR  015  radial  extending  from  the  5  mile 
radius  to  8.5  miles  northeast  of  the  airport. 

Issued  in  Des  Plaines,  Illinois,  on  July  15, 
1988. 

Teddy  W,  Burcham. 

Manager.  Air  Traffic  Division. 

|FR  Doc.  88-16814  Filed  7-25-88;  8:45  am| 

BILLING  COOE  4910-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229,  240,  249,  270,  and 
274 

[Release  Nos.  33-6789;  34-25925;  IC-164eS: 
File  No.  S7-14-88J 

Report  of  Management's 
Responsibilities 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rules.     ^ 

summary:  The  Commission  is 
publishing  for  comment  proposed  rules 
to  require  that  registants  include  a 
report  of  managmeent's  responsibilites 
(management  report)  in  Forms  10-K  and 
N-SAR  and  annual  reports  to  security 
holders.  The  management  report  would 
contain  a  description  or  statement  of 
management's  responsibilites  for  the 
preparation  of  the  registrant's  financial 
statements  and  other  financial 
information,  and  for  establishing  and 
maintaining  a  system  of  internal  control 
directly  related  to  financial  reporting. 
Such  report  would  also  include 
managements  assessment  of  the 
effectiveness  of  the  registrant's  system 
of  internal  control  and  a  statement  as  to 
how  management  has  responded  to  any 
significant  recommendations  concerning 
such  controls  made  by  its  internal 
auditors  and  independent  accountants. 
The  registrant's  independent 
accountant,  pursuant  to  its  exisitng 
responsibilities  under  generally 
accepted  auditing  standards,  would  be 
required  to  read  the  disclosures  included 
in  the  proposed  management  report  and 
consider  whether  such  information 
includes  a  material  misstatement  of  fact. 
If  the  independent  accountant  concludes 
that  such  is  the  case,  he  is  required  to 
take  certain  actions  that  would  result  in 
appropriate  disclosure. 
DATE:  Comments  should  be  received  by 
October  24, 1988. 

ADDRESS:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-14-e8. 
All  comment  letters  received  will  be 


BEST  COPY  AVAILABLE 
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available  for  public  inspection  and 
copying  the  Contmission's  Public 
Reference  Room  at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Albert.  Jeffrey  C.  Jones  or 
Robert  E.  Bums.  Ofice  of  the  Chief 
Accountant.  (202)272-2130.  or  Howard  P. 
Hodges.  Division  of  Corporation 
Finance.  (202)  272-2553.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington.  DC  20549. 

SUPPLEMENTARY  INFORMATION: 
Background 

Complete  and  accurate  financial 
reporting  by  public  companies  is  of 
paramount  importance  to  the  disclosure 
system  underlaying  the  stability  and 
efficient  operation  of  our  capital 
markets.  Investors  need  reliable 
financial  information  when  making 
investment  decisions. 

The  Commission  has  long  emphasized 
the  importance  of  internal  controls  to 
the  Hnancial  reporting  process.  On  April 
30. 1979.  the  Commission  issued  for 
public  comment  proposed  rules  that 
would  have  required  inclusion  of  a 
statement  of  management  on  internal 
accounting  control  in  Forms  10-K  and  in 
annual  reports  to  security  holders. '  The 
proposed  amendments  also  would  have 
required  that  the  statement  of 
management  on  internal  accounting 
coiift'ol  be  examined  and  reported  on  by 
an  independent  accountant.  These 
proposals  were  later  withdrawn,  based 
in  part  on  a  determination  that  private 
sector  initiatives  for  public  reporting  on 
internal  accounting  control  had  been 
significant  and  should  be  allowed  to 
continue.* 

However,  in  announcing  the 
withdrawal  of  the  proposed  rules,  the 
Commission  emphasized  the  importance 
of  effective  control  systems  and  stated 
that  some  assurance  concerning  the 
existence  of  an  effective  system  is 
important  to  investors.  Without  effective 
control  systems,  the  Commission 
indicated,  management  and  investors 
cannot  be  assured  that  unaudited 
financial  statements  and  other  data  are 
reliable.' 

Subsequent  enforcement  proceedings 
have  reemphasized  the  importance  of 
maintaining  adequate  internal  control 
systems.  For  example,  in  an 
administrative  proceeding  pursuant  to 
section  15(c)(4)*  of  the  Exchange  Act  of 


1934  (Exchange  Act)'  the  Commission 
indicated  that: 

Internal  controU  safeguard  assets  and 
assure  the  reliability  of  Hnancial  records,  one 
of  their  main  jobs  being  to  prevent  errors  and 
irregularities  that  arise  in  the  accounting 
systems  of  the  company.  Internal  accounting 
controls  are  basic  indicators  of  the  reliability 
of  financial  statements  and  the  accounting 
system  and  records  from  which  financial 
statements  are  prepared.* 

From  October  1985  to  September  1987. 
the  National  Commission  on  Fraudulent 
Financial  Reporting  (hereinafter  referred 
to  as  the  Treadway  Commission) 
conducted  a  study  of  the  factors 
contributing  to  fraudulent  fmancial 
reporting.^  In  October  1987,  the 
Treadway  Commission  issued  its  fmal 
report  (hereinafter  referred  to  as  the 
Treadway  Commission  Report) 
containing  recommendations  to  reduce 
the  incidence  of  fraudulent  financial 
reporting."  an  objective  endorsed  by  the 
Commission. 

As  the  Treadway  Commission  Report 
illustrates,  the  process  by  which  reliable 
fmancial  statements  are  generated 
involves  interrelated  efforts  by 
managements,  independent  accountants, 
and  the  Commission  and  other 
authorities.  However,  managements  of 
public  companies  have  responsibiUty  for 
establishing  corporate  structures  and 
systems  capable  of  collecting  and 
disseminating  reliable  fmancial  data. 


■  Securitie*  Act  Release  No.  13772  (April  30. 1979) 
(44  FR  26702). 

'  Accounting  Series  Ralssse  No.  (ASR)  278  (June 
6. 1960)  (45  FR  40134). 

'Id  . 

*  15  U.S.C.  780(c)(4).  * 


•  15  U.S.C.  78a  et  aeq. 

•  In  the  Matter  of  DeLaurenliia  Entertainment 
Group.  Inc..  Accounting  and  Auditing  Enforcement 
Release  No.  (AAER)  144  (August  10. 1987):  lee  SEC 
V.  Hermatitie  Corp..  et  al.  Civil  Action  No.  82-1223 
(D.C.C.  1982);  SEC  v.  World  Wide  Coin  Investments. 
Ltd..  567  F.  Supp.  724.  746  (N.D.Ca.  1963):  SEC  v. 
Data  Access  Systems,  Inc.  el  al.,  Civil  Action  No. 
81-3302  (D.N.).  1981);  In  the  Matter  of  Tonka 
Corporation.  AAER  73  (September  24. 1985):  and  In 
the  Matter  of  Telex  Corporation,  Securities 
Exchange  Release  Act  Release  No.  18694  (April  29. 
1982). 

^  Sponsoring  organizations  wen  the  American 
Institute  of  Ceriified  Public  Accountants  (AICPA). 
the  American  Accounting  Association,  the  Financial 
Executives  Institute,  the  Institute  of  Internal 
Auditors  and  the  National  Association  of 
Accountants.  The  Commission  is  commonly  referred 
to  as  the  Treadway  Commission  in  recognition  of  its 
chairman,  (ames  C.  Treadway.  |r. 

•  Report  of  the  National  Commission  on 
Fraudulent  Financial  Reporting  (October  1967).  For 
purposes  of  its  study  and  report,  the  Treadway 
Commission  deHned  fraudulent  financial  reporting 
as  "intentional  or  reckless  conduct,  whether  act  or 
omission,  that  results  in  materially  misleading 
fmancial  statements  *  *  *.  The  (Treadway) 
Comniiasion  *  *  '  distinguished  frauduent  fmancial 
reporting  from  other  corporate  improprietie*.  such 
as  employee  embezzlements,  violations  of 
environmental  or  product  safety  regulations,  and 
tax  fraud,  which  do  not  necessarily  cause  ttie 
financial  statements  to  be  matenally  inaccurate." 
Treadway  Commission  Report  at  2.  Copies  of  the 
Treadway  Commission  Report  and  related 
background  materials  are  available  from  the 
American  liuUtute  of  Certified  Public  Accountants, 
1211  Avenue  of  the  Americas.  New  YoiV.  NY  10036. 


The  Treadway  Commission  Report 
emphasizes  that  the  prevention  and 
detection  of  fraudulent  fmancial 
reporting  must  start  with  the  entity  that 
prepares  financial  reports.  Within  the 
entity,  the  Treadway  Commission 
indicated  that  the  "tone  at  the  top"  net 
by  management  is  of  overridding 
importance  in  preventing  fraudulent 
financial  reporting  because  of  its  strong 
and  direct  influence  on  the  corporate 
environment  within  which  fmancial 
reporting  occurs.* 

To  facilitate  better  communication  of 
management's  responsibilities  for 
financial  reporting,  the  Treadway 
Commission  Report  includes  a 
recommendation  that: 

AH  public  companies  should  be  required  by 
SEC  rule  to  include  in  their  annual  reports  to 
stockholders  management  reports  signed  by 
the  chief  executive  officer  and  the  chief 
accounting  officer  and/or  the  chief  financial 
oRicer.  The  management  report  should 
acknowledge  management's  responsibilities 
for  the  fmancial  statements  and  internal 
control,  discuss  how  these  responsibilities 
were  fulfilled,  and  provide  management's 
assessment  of  the  effectiveness  of  the 
company's  internal  controls. '° 

The  Commission  has  preliminary 
concluded  that  the  Treadway 
Commission  recommendation  has  merit, 
and  thus  is  proposing  a  new  Item  703  of 
Regulation  S-K  ' '  concerning  the 
presentation  of  a  management  report 
that  would  be  required  in  Forms  10-K  •  * 
and  annual  reports  to  security  holders." 
Because  such  a  report  will  evidence  the 
attention  of  a  registrant's  most  senior 
management  to  preparation  of  reliable 
financial  information  and  to  the  internal 
control  system,  the  report  will  reflect  the 
"tone  at  the  top"  characterized  in  the 
Treadway  Commission  report  as  "the 
most  important  factor  contributing  to  the 
integrity  of  the  financial  reporting 
process."  '*  As  described  in  the  section 
of  this  release  titled  "Role  of  the 
Independent  Accountant",  the 
Commission  believes  that  further 
benefits  may  accrue  from  the  auditor's 
increased  involvement  with  internal 
controls  in  accordance  with  recently 
adopted  professional  auditing 
standards,  coupled  with  the  existing 
responsibility  of  the  auditor  to  read  and 
consider  other  information,  such  as  the 
proposed  management  report,  included 
in  a  document  containing  audited 
financial  statements. 


*  Treadway  Commission  Report,  at  11. 

"'W.,at44. 

' '  17  CFR  229. 

'•  17  CFR  249.310. 

"  17  CFR  240.14a-3  and  240.14c-3. 

'  *  Treadway  Commission  Report,  at  32. 
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Content  of  Proposed  Management 
Report 

Financial  Information 
f 

Proposed  Item  703(a)  would  require  a 
description  or  statement  of 
management's  responsibilities  for  the 
preparation  of  the  registrant's  financial 
statements  in  accordance  with  generally 
accepted  accounting  principles,  the 
determination  of  the  estimates  and 
judgments  used  therein,  and  the 
preparation  of  other  financial 
information  included  in  a  document 
containing  the  registrant's  financial 
statements. 

Unlike  the  current  proposal,  the 
Commission's  1979  proposal  was  limited 
to  a  statement  of  management  on 
internal  accounting  control.  A  number  of 
commentators  on  the  proposal 
supported  the  concept  of  a 
"comprehensive  management  report — 
such  as  that  recommended  by  the  Cohen 
Commission  (Commission  on  Auditors' 
Responsibilities),  the  FEI  (Financial 
Executives  Institute),  and  the  AICPA's 
Special  Advisory  Committee  on  Reports 
by  Management — which  includes  but  is 
not  limited  to,  an  assessment  of  the 
effectiveness  of  the  system  of  internal 
accounting  control  *  *  *."  The 
commentators  suggested  that  a 
comprehensive  management  report 
"would  contain  more  of  the  information 
needed  by  fmancial  statement  users 
than  would  the  limited  statement  of 
management  on  internal  accounting 
control  proposed  by  the  Commission," 
and  that  "an  assessment  of  the 
effectiveness  of  internal  accounting 
control  would  be  more  informative  when 
discussed  in  this  context."  •*  Many  of 
the  management  reports  that  currently 
are  being  disclosed  voluntarily  by 
registrants  are  of  the  broader  type. 

The  proposal  is  designed  to  increase 
the  investing  public's  awareness  of 
management's  current  responsibilities 
for  the  registrant's  financial  statements 
and  other  financial  information.  The 
proposed  requirements  do  not  increase 
management's  existing  responsibilities 
for  the  preparation  of  fmancial  data; 
they  merely  require  that  management 
acknowledge  them.  These 
communications  should  improve  public 
understanding  of  the  respective  roles  of 
management  and  the  independent 
accountant.  In  addition,  they  may  also 
heighten  the  awareness  of  senior 
management  of  its  responsibilities. 
Commentators  are  requested  to  address 
whether  the  proposed  disclosure  will 
further  these  objectives,  and  whether 


alternative  disclosure  should  be 
required. 

Internal  Control  System 

Proposed  Item  703(b)  would  require  a 
description  or  statement  of 
management's  responsibilities  for 
establishing  and  maintaining  a  system 
of  internal  control  direcUy  related  to, 
and  designed  to  provide  reasonable 
assurance  as  to  the  integrity  and 
reliability  of,  financial  reporting.  It 
would  also  require  an  assessment,  as  of 
the  registrant's  most  recent  fiscal  year 
end,  of  the  effectiveness  of  the 
registrant's  system  of  internal  control 
that  encompasses  material  matters. 
Finally,  management  would  be  required 
to  state  how  it  has  responded  to 
significant  recommendations  '• 
concerning  the  system  of  internal 
control  made  by  its  internal  auditors  (or 
those  performing  an  equivalent  function) 
and  independent  accountants. 

A  key  aspect  of  management's 
responsibilities  for  the  preparation  of 
financial  information  is  the 
responsibility  to  estabhsh  and  maintain 
an  internal  control  system.  The 
Commission  believes  that  management's 
assessment  of  the  registrant's  system  of 
internal  control  is  important  to 
investors.  In  addition,  the  Commission 
believes  that  inherent  in  maintaining  a 
system  is  responding  to  significant 
recommendations  and  that  disclosure 
regarding  how  management  has 
responded  to  such  recommendations 
may  provide  useful  information  to 
investors. 

Signatures 

Pursuant  to  proposed  Item  703(c),  the 
report  would  be  signed  on  behalf  of  the 
registrant  by  its  principal  executive 
officer  or  officers,  its  principal  financial 
officer,  and  its  controller  or  principal 
accounting  officer.  These  individuals  are 
the  corporate  officials  principally 
responsible  for  the  financial  reporting 
process,  and  the  officers  required  to  sign 
the  Form  10-K  annual  report.'' 
Commentators  are  requested  to  address 
the  need  for  a  separate  signature 
requirement  for  the  management  report, 
as  well  as  the  scope  of  the  proposed 
requirement.  As  an  alternative,  the 
Commission  is  considering  requiring  a 
representation  that  the  principal 
executive  officer  or  officers,  principal 
financial  officer,  and  controller  or 
principal  accounting  officer  have 
reviewed  the  report  and  caused  such 


report  to  be  filed.  Comment  is  solicitied 
on  this  approach.  Commentators  also 
are  requested  to  consider  whether  a 
separate  signature  requirement  will  alter 
the  potential  liability  of  those  signing 
the  report  from  that  currently  imposed 
on  these  officers  by  virtue  of  their 
signing  the  Form  10-K. 

Discussion  of  Proposed  703(b) 

Scope  of  Controls 

The  internal  controls  encompassed  by 
proposed  Item  703(b)  are  those  that 
affect  financial  reporting  directly  and 
include  internal  accounting  controls  and 
other  elements,  such  as  audit 
committees  and  internal  audit  functions 
which,  when  taken  together,  comprise 
internal  controls  that  can  provide 
reasonable  assurance  as  to  the  integrity 
and  reliability  of  financial  reporting. 

The  proposed  scope  of  proposed  Item 
703(b)  disclosure  is  consistent  with  the 
Treadway  Commission's 
recommendations  •*  and  Statement  on 
Auditing  Standards  (SAS)  No.  55, '» 
recently  adopted  by  the  Auditing 
Standards  Board.*"  The  Treadway 
Commission  Report  indicates  that 
"controls  that  affect  financial  reporting 
directly  include  more  than  internal 
accounting  controls.  They  also  include 
elements  not  generally  considered  part 
of  internal  accounting  controls,  such  as 
the  internal  audit  function  and  the  audit 
committee  of  the  board  of  directors."  * ' 
SAS  No.  55  defines  an  entity's  internal 
control  structure  to  consist  of  three 
elements:  the  control  environment,  the 
accounting  system., and  control 
procedures.*^    n^ 


' '  ASR  278,  supm  note  2. 


'*  'I  he  phrase  "signiriCai".!  recommendations"  is 
further  discussed  infra,  under  the  topic  "Response 
to  Significant  Recommendations." 

"  See  Genera]  Instruction  D(2)(a)  to  Form  10-K. 
17  CFR  249.310. 


"  In  recommending  a  broad  definition  of  internal 
controls,  the  Treadway  Commission  also  suggests 
that  its  sponsoring  organizations  work  together  to 
integrate  the  various  internal  control  concepts  and 
definitions  and  to  develop  a  common  reference 
point.  Treadway  Commission  Report,  at  48.  The 
Commission  understands  that  the  sponsoring 
organizations  of  the  Treadway  Commission  have 
undertaken  a  project  to  publish  a  codification  of 
existing  guidance  on  internal  control.  While  the 
effectiveness  of  a  particular  registrant's  system  of 
internal  controls  must  ultimately  t>e  determined  in 
the  context  of  its  own  facts  and  circumstances,  the 
Commission  encourages  this  initiative  by  the 
sponsoring  organizations. 

"  Statement  on  Auditing  Standards  No.  55. 
"Consideration  of  the  Internal  Control  Structure  in  a 
Financial  Statement  Audit"  (April  1988)  is  effective 
for  audits  of  financial  statements  for  periods 
beginning  on  or  after  January  1. 1990.  with  early 
application  permissible. 

"•  The  Auditing  Standards  Board  (ASB)  is  the 
senior  technical  body  designated  by  the  AICPA  to 
promulgate  auditing  standards. 

"  Treadway  Commission  Repaort.  at  34. 

"  Pursuant  to  SAS  No.  55.  paragraph  9.  a  control 
environment  is  defined  as  the  collective  effect  of 
various  factors — such  as  management's  philosophy 
and  operating  style,  the  entity's  organizational 
structure,  the  functioning  of  the  board  of  directors 

Continued 
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Examples  of  controls  that  generally 
would  be  outside  the  scope  of  the  report 
would  be  controls  on  product  quality; 
production  and  plant  maintenance;  and 
the  eHectiveness  and  efficiency  of 
management's  decision  making 
processes  {e.g.,  determination  of  the 
price  to  charge  for  its  products  or 
whether  to  make  certain  research  and 
development  expenditures].  Controls 
that  would  be  within  the  scope  of  the 
report  would  be  those  that  concern  the 
corporation's  ability  to  record,  process, 
summarize  and  report  financial  data.*' 
The  scope  of  controls  that  directly  affect 
financial  reporting  may  vary  from 
company  to  company  depending  on  the 
nature  of  its  business,  its  size,  and  other 
factors. 

Public  comment  is  specifically  invited 
on  the  scope  of  internal  controls 
encompassed  in  the  proposed  rule. 

Assessment  of  Effectiveness 

In  order  to  assess  adequately  the 
effectiveness  of  the  registrant's  system 
of  internal  control,  management  must 
determine  whether  the  internal  control 
system  provides  reasonable  assurance 
as  to  the  integrity  and  reliability  of 
fmancial  reporting.  The  appropriate 
scope  and  nature  of  documentation, 
control  systems  and  procedures  must  be 
determined  in  the  context  of  the 
circumstances  of  each  registrant.  While 
large  registrants  may  generally 
determine  that  relatively  extensive 
documentation,  control  systems  and 
procedures  are  necessary  to  provide 
reasonable  assurance  that  the  objectives 
of  their  control  systems  are  being  met. 
smaller  registrants  with  close 
management  supervision  may  determine 
that  the  objectives  of  their  control 
systems  are  being  met  through  less 
extensive  documentation,  control 
systems  or  evaluation  procedures. 
Accordingly,  the  proposed  rules  do  not 
specify  minimum  standards  for 
documentation,  control  systems  or 
evaluation  procedtu-es. 

By  incorporating  a  concept  that  a 
system  of  internal  control  must  be 


and  audit  committeei.  maiugenient's  methods  of 
assigning  authority  and  responsibility,  and  of 
monitoring  and  following  up  on  performance, 
including  internal  auditing.  peKormance  policy  and 
practices,  and  various  external  influences  such  as 
examinations  by  bank  regulatory  agencies — on 
establishing,  enhancing  or  mitigating  the 
effectiveness  of  specific  policies  and  procedures. 
The  control  procedures  referred  to  by  the  ASB  are 
those  that  concern  the  authorization  of  transactions, 
recording  transactions,  maintaining  custody  of 
assets,  the  design  and  use  of  adequate  documents 
and  records,  and  independent  checks  on 
performance  and  proper  valuation  of  recorded 
amounts.  SAS  No.  55,  paragraph  11.  For  a  general 
disctMsion  of  the  "accountiang  system",  see  SAS 
No.  55,  paragraph  10. 
**  SAS  No.  55,  paragraph  B. 


designed  to  provide  reasonable 
assurance  as  to  the  integrity  and 
reliability  of  financial  reporting, 
proposed  Item  703(b)  reflects  the  view 
that  management  need  not  compare  its 
controls  to  some  exact  standard  or 
express  an  opinion  as  to  whether  its 
internal  confix  are  perfect.  As 
previously  stated  by  the  Commission: 

The  concept  of  reasonable,  as  opposed  to 
absolute,  assurance  is  incorpoi^ted  in  the 
.  .  .  recognition  that  it  is  not  in  the  interest  of 
sharefaoldera  for  the  cost  of  internal 
accounting  control  to  exceed  the  benefits 
thereof.  Such  benefits,  and  in  many  cases 
such  cost,  are  not  likely  to  be  precisely 
quantifiable.  Therefore,  many  decisions  on 
reasonable  assurance  will  necessarily 
depend  in  part  on  estimates  and  judgments 
by  management  which  are  reasonable  under 
the  circumstances.** 

Materiality 

Proposed  Item  703(b)  would  require 
the  management  report  to  include  an 
assessment  of  the  effectiveness  of  a 
registrant's  system  of  internal  control 
that  encompasses  material  matters. '^ 
This  includes  matters  material  to  both 
investment  and  voting  decisions.  Public 
comment  is  specifically  invited  on  the 
proposed  inclusion  of  a  materiality 
threshold. 

Point-in-time  Reporting 

Proposed  Item  703(b)  would  require 
that  management's  assessment  of  the 
effectiveness  of  its  internal  control 
system  be  as  of  the  end  of  the 
registrant's  most  recent  fiscal  year.  The 
concept  of  reporting  as  of  a  point  in  time 
(rather  than  for  a  period)  has  been 
previously  addressed  by  the 
Commission.  In  the  release  that 
withdrew  the  Commission's  1979 
proposal,**  the  Commission  stated  that, 
for  disclosure  purposes,  there  is  value  in 
providing  management  statements  that 
address  the  effectiveness  of  internal 
accounting  control  systems  only  as  of  a 
recent  date.  The  Commission's  view  was 
based  in  part  on  concerns  expressed  by 
commentators  to  the  1979  proposal  that 
period  reporting  '''  would  provide  a 
disincentive  for  prompt  correction  of 
internal  accounting  control  weaknesses 
because  these  weaknesses  would  still 
have  to  be  reported.  Commentators  also 


'*  Securities  Exchange  Act  Release  No.  15772 
(April  30. 1979)  (44  FR  28702). 

"  See  the  definition  of  "material"  in  Exchange 
Act  Rule  12l>-2. 17  CFR  240.12b-2;  see  oJso  Boeic. 
Inc.  V.  Uvinson.  4«5  U.S.     .  108  S.  CL  978  (1988): 
TSC  Industrfe*  Inc.  v.  Northway.  Inc.,  426  U.S.  438 
(1976). 

"  ASS  278,  Bupra  note  Z. 

"  Period  reporting  would  require  a  management 
statement  to  assess  the  effectiveness  of  the 
registrant's  internal  control  system  tiiroughout  the 
entire  year. 


raised  questions  about  the  value  of 
disclosing  weaknesses  that  already 
have  been  corrected.** 

While  the  Treadway  Commission 
recommended  reporting  as  of  a  point  in 
time,  it  suggested  that  such  point  in  time 
need  not  necessarily  coincide  with  a 
registrant's  fiscal  year  end.  Because  of 
the  direct  correlation  between  a 
registrant's  system  of  internal  control 
and  its  ability  to  prepare  rehable 
financial  statements,  the  proposed  rules 
would  require  that  the  assessement  of 
control  effectiveness  be  as  of  the 
registrant's  fiscal  year  end.  However, 
proposed  Item  703  includes  an 
instruction  that  indicates  that  in  making 
its  assessment,  management  must 
consider  any  information  necessary  to 
prevent  its  report  from  being  misleading. 
This  includes  information  coming  to 
management's  attention  subsequent  to 
year  end,  but  prior  to  the  date  of  the 
filing  of  the  report  with  the  Commission 
or  distribution  to  security  holders. 

Commentators  are  encouraged  to 
address  whether  it  would  be  more 
appropriate  to  require  management 
reporting  for  the  period  rather  than  as  of 
a  point  in  time.  Comments  are  also 
invited  as  to  whether  it  would  be  more 
appropriate  to  permit  reporting  at  other 
than  fiscal  year  end  as  recommended  in 
the  Treadway  Commission  Report 

Response  to  Significant 
Recommendations 

Proposed  Item  703(b)  of  Regulation  S- 
K  would  require  a  statement  *"  as  to 
how  management  has  responded  to  any 
significant  recommendations  concerning 
the  system  of  internal  control  made  by 
its  internal  auditors  (or  those  performing 
an  eqiuvalent  function)  and  independent 
accountants.  The  Commission  believes 
that  those  matters  considered  by  the 
independent  auditor  to  be  "reportable 
conditions"  pursuant  to  SAS  No.  60 
should  be  considered  significant 
recommendations.**  In  addition, 
management's  statement  would 
encompass  its  response  to  matters 
communicated  by  the  internal  auditor 
(or  those  performing  an  equivalent 
fimction)  that,  in  the  judgment  of  the 
internal  auditor,  meet  the  definition  of 
reportable  conditions  in  SAS  No.  60. 


••  The  Commission  emphasizes  that  the 
correction  of  significant  deficiencies  in  the  design  of 
operation  of  the  registrant's  internal  control  system 
entails  making  the  necessary  changes  and  following 
up  to  ensure  that  the  changes  have  been 
implemented  and  are  operating  appropriately. 

**  Statement  on  Auditing  Standards  No.  00. 
"Commnnieatiao  of  Internal  Control  Structure 
Ralatad  Matlan  Noted  in  an  Audit."  (April  IflSf))  is 
effective  for  audits  of  financial  statements  for 
periods  beginning  on  or  after  January  l,  1908.  with 
early  application  permissible. 


I 
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SAS  No.  60  states  that  these  matters 
"represent  significant  deficiencies  in  the 
design  or  operation  of  the  internal 
control  structure,  which  could  adversely 
affect  the  organization's  ability  to 
record,  process,  summarize  and  report 
Hnancial  data  consistent  with  the 
assertions  of  management  in  the 
financial  8tatement."3° 

SAS  NO.  60  indicates  that,  "(b|ecause 
timely  communication  may  be 
important,  the  auditor  may  choose  to 
communicate  significant  matters  during 
the  course  of  the  audit  rather  than  after 
the  audit  is  concluded.  The  decision  on 
whether  an  interim  communication 
should  be  issued  would  be  influenced  by 
the  relative  significance  of  the  matters 
noted  and  the  urgency  of  corrective 
follow-up  action."  '*  The  Commission 
strongly  encourages  timely 
communication  so  that  management 
may  consider  such  issues  in  assessing 
the  effectiveness  of  its  internal  controls 
and  planning  and  implementing 
necessary  timely  corrective  actions. 

Because  the  proposed  rules  are  based 
on  a  criterion  of  reasonable  assurance, 
the  Commission  recognizes  that 
management  may  properly  decide  not  to 
take  action  on  all  recommendations 
made  either  by  its  internal  auditors  or 
independent  accountants.  The 
Commission  believes,  however,  that 
security  holders  may  benefit  from  the 
disclosure  of  how  management  has 
responded  to  the  recommendations, 
including  whether  there  were  significant 
recommendations  that  were  not 
implemented.  In  disclosing  how  it  has 
responded  to  significant 
recommendations,  management  may 
include  a  general  statement  as  to  the 
extent  to  which  recommendations  have 
been  implemented  or  are  intended  to  be 
implemented,  or  will  not  be 
implemented  due  to  cost-benefit  or  other 
specified  reasons.  The  report  would  not 
need  to  describe  the  recommendations, 
although  management  may  believe  it  is 
appropriate  to  do  so  in  describing  how  it 
has  responded  to  them. 

Commentators  are  invited  to  address 
whether  any  final  rules  should  include 
disclosure  of  the  nature  of  any 
significant  recommendations  either  not 
implemented  or  not  timely  implemented 
for  cost-benefit  or  other  reasons,  along 
with  a  discussion  of  any  alternate  or 
compensating  procedures  followed  by 
management. 


Other  Disclosures  in  a  Management 
Report 

Proposed  Item  703  of  Regulation  S-K 
would  afford  flexibility  to  management 
and  indicate  that  management  may 
include  other  information  it  considers 
appropriate  in  addition  to  the  matters 
specified.  Specific  comment  is  requested 
as  to  whether  the  Commission  should 
specify  any  other  items  that  should  be 
addressed  in  a  management  report. 

Role  of  the  Independent  Accountant 

Although  financial  statements  are  the 
responsibility  of  management,  the 
independent  accountant  plays  a  key  role 
in  the  financial  reporting  process. 
Recently  issued  SAS  Nos.  55  and  60 
provide  new  responsibilities  for 
independent  accountants  in  their 
consideration  of  the  internal  control 
structure  during  an  audit  and  in  their 
obligation  to  report  to  the  registrant 
significant  matters  concerning  that 
structure.  These  SAS's  do  not  require 
the  auditor  to  test  the  effectiveness  of, 
or  otherwise  examine  or  audit  the 
control  structure.'*  Thus,  the  auditor 
would  not  be  in  a  position  to  opine  on 
the  overall  effectiveness  of  the  system. 
However,  these  responsibilities  should 
provide  a  more  meaningful  basis  for  the 
auditor's  performance  of  responsibilities 
under  SAS  No.  8,  "Other  Information  in 
Documents  Containing  Audited 
Financial  Statements,"  and  AICPA 
Interpretation  No.  1  to  SAS  No.  8,^'  as 
described  more  fully  below. 

SAS  No.  55  requires  that,  in  every 
audit,  the  auditor  obtain  a  sufficient 
understanding  of  the  internal  control 
structure  to  plan  the  audit  of  the 
financial  statements,  regardless  of 
whether  the  auditor  intends  to  rely  on 
the  controls  in  conducting  the  aucGt.'* 
SAS  No.  55  indicates  that  this 
understanding  should  include 
knowledge  about  the  design  of  relevant 
policies,  procedures,  and  records,  and 
whether  they  have  been  placed  in 
operation.  The  auditor's  assessment  of 
the  internal  control  structure  is  an 
ongoing  process  during  an  audit." 


'"  SAS  No.  60.  paragraph  2.  SAS  No.  80  requires 
these  matter*  to  t>e  communicated  to  the  audit 
committee  or  a  group  equivalent  to  an  audit 
committee  that  has  been  designated  for  oversight  of 
the  Hnancial  reporting  process. 

>  >  SAS  No.  ea  paragraph  IB. 


"  See.  e.g..  SAS  No.  55.  paragraph  17. 

"  AICPA  Professional  Standards  AU  Sections 
550  and  9550. 

'*  SAS  No.  55  is  not  effective  until  audits  of 
financial  statements  for  periods  beginning  on  or 
after  January  1, 1990.  If  the  Commission  determines 
to  adopt  a  rule  based  on  this  proposal,  it  will 
consider  the  effective  date  of  SAS  No.  55  in 
connection  with  its  determination  of  an  effective 
date  for  the  rule. 

"  SAS  No.  55.  paragraph  60.  indicates  that 
"information  may  come  to  the  auditor's  attention  as 
a  result  of  performing  substantive  tests  or  from 
other  sources  during  the  audit  that  differs 
significantly  from  the  information  on  which  his 
planned  tests  of  controls  for  assessing  control  risk 
were  based."  Because  of  this,  SAS  No.  S&, 


SAS  No.  8  requires  the  independent 
accountant  to  read  other  information, 
such  as  the  proposed  management 
report,  in  a  document  containing  audited 
financial  statements,  and  consider 
whether  such  information,  or  the  manner 
of  its  presentation,  is  materially 
inconsistent  with  information  appearing 
in  the  financial  statements.'*  Further, 
this  SAS  requires  that  the  independent 
accountant  also  consider  whether  such 
other  information  is  a  material 
misstatement  of  fact  (even  though  not 
inconsistent  with  the  financial 
statements).  This  responsibility  extends 
to  a  material  misstatement  that  results 
from  management's  failure  to  disclose  a 
fact  necessary  to  make  the  statements   • 
made  regarding  internal  control  not 
misleading."  However,  SAS  No.  8 
indicates  that  the  independent 
accountant  has  no  obligation  to  perform 
any  procedures  to  corroborate  such 
"other  information." 

In  the  event  the  independent 
accountant  discovers  a  material 
inconsistency,  SAS  No.  8  requires  that 
the  auditor  determine  whether  the 
financial  statements,  his  report,  or  both 
require  revision.  SAS  No.  8  indicates 
that  if  the  independent  accountant 
concludes  the  financial  statements  and/ 
or  his  report  do  not  require  revision,  he 
should  request  the  issuer  to  revise  the 
other  information.  If  the  other 
information  is  not  revised  to  eliminate 
the  material  inconsistency,  SAS  No.  8 
indicates  the  independent  auditor 
should  consider  other  actions  "such  as 
revising  his  report  to  include  an 
explanatory  paragraph  describing  the 
material  inconsistency,  withholding  the 
use  of  his  report  in  the  document,  and 
withdrawing  from  the  engagement."  '* 

With  respect  to  situations  in  which 
the  independent  accountant  believes  the 
other  information  is  materially 
misstated  (but  not  inconsistent  with  the 
financial  statements),  SAS  No.  8 


paragraph  60.  indicates  that  "the  auditor  may  need 
to  reevaluate  the  planned  substantive  procedures, 
based  on  a  revised  consideration  of  the  assessed 
level  of  control  risk  for  all  or  some  of  the  financial 
statement  assertions." 

"  The  annual  report  on  Form  10-K.  including  the 
management  report,  may  be  incorporated  into 
registration  statements  under  the  Securities  Act  of 
1933  (Securities  Act)  (15  U.S.C.  77a  el  seq).  See.  e.g.. 
Item  12(a)(1)  of  Form  S-2  (17  CFK  239 12)  and  Item 
12(a)(1)  of  Form  S-3  (17  CFR  239.13).  In  these 
instances,  however,  the  fact  that  the  auditor  has 
performed  its  SAS  No.  8  responsibilities  concerning 
the  management  report  would  not  make  the 
management  report  a  part  of  a  registration 
statement  prepared  or  certified  by  an  accountant,  or 
a  report  prepared  or  certified  by  an  accountant, 
within  the  meaning  of  sections  7  and  11  of  the 
Securities  Act  (15  U.S.C  77g,  77k). 

"  See  AU  Section  95Sa04. 

"  AU  Section  550.04. 
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indicates  that  the  auditor  should  discuss 
the  matter  with  the  issuer  and  others 
[e.g..  the  issuer's  legal  counsel)  to 
determine  whether  he  has  a  valid  basis 
for  his  belief  that  a  material 
misstatement  exists.  If  the  independent 
accountant  concludes  after  such 
discussions  that  a  material  misstatement 
exists,  SAS  No.  8  indicates  that  he 
should  consider  steps  such  as  notifying 
senior  management  and  the  board  of 
directors  or  its  audit  committee  in 
writing  of  his  views  concerning  the 
information  and  consulting  with  his 
legal  counsel  as  to  further  appropriate 
action  in  the  circumstances. 

Other  information  included  in  a 
document  containing  audited  financial 
statements  and  the  independent 
accountant's  report  does  not  always 
relate  to  matters  about  which  the 
independent  accountant  is 
knowledgeable  because  of  its  audit 
procedures  and  expertise.  However,  as 
indicated  in  Interpretation  No.  1  to  SAS 
No.  8,  AU  Section  9550.03,  "[l]he  auditor 
would  often  be  familiar  with  matters 
covered  in  a  management  statement  on 
internal  accounting  control  and  may 
become  aware  of  information  that 
causes  him  to  believe  that 
management's  statement  concerning 
internal  accounting  control  contains  a 
material  misstatement  of  fact  *  *  *  ." 
Although  the  aoility  of  the  independent 
accountant  to  provide  any  assurance 
about  the  accuracy  and  completeness  of 
management's  statements  in  its  report 
regarding  internal  controls  may  be 
limited,  the  Commission  believes  that 
compliance  with  SAS  Nos.  55  and  60. 
coupled  with  the  knowledge  and 
information  obtained  during  the  conduct 
of  other  audit  procedures,  may  make  it 
more  likely  that  the  independent  auditor 
will  discover  a  material  misstatement  in 
management's  statements  in  its  report 
regarding  internal  controls.^^  Where  the 
independent  accountant  is  able  to  reach 
such  a  conclusion,  the  Commission 
believes  that  the  auditor's 
responsibihties  are  the  same  as  when 
the  auditor  discovers  a  material 
inconsistency  with  the  financial 
statements.*"  Accordingly,  in 


'»  The  Commission  recognizes  thai  S.^S  No.  55 
only  requires  the  auditor  to  test  controls  to  the 
extent  he  determines  that  it  is  cost-effective  to  rely 
on  such  controls  in  the  conduct  of  the  audit,  and 
that  this  judgment  will  vary  from  company  to 
company.  While  the  auditor  may  not  be  able  to 
detect  all  material  misstatements  in  a  management 
report,  he  should  be  in  a  position  to  recognize  major 
design  flaws  and  many  situations  where  there  are 
significant  deficiencies  in  the  operation  of  such 
controls. 

*"  The  Commission  notes  that  the  Treadway 
Commission  Report  recommended  that  the  ASB 
provide  explicit  guidance  to  address  the  situation 
where,  as  a  result  of  his  knowledge  of  the 


circumstances  in  which  the  independent 
account  concludes  there  is  a  material 
misstatement  of  fact  in  the  management 
report,  he  should  request  the  issuer  to 
revise  the  management  report.  If  the 
report  is  not  revised,  the  independent 
accountant  should  revise  the 
accountant's  report  to  include  an 
explanatory  paragraph  describing  the 
material  misstatement,  withhold  the  use 
of  the  accountant's  report,  or  withdraw 
from  the  engagement.  In  the  even  the 
registrant  refuses  either  to  amend  the 
management  report  to  reflect  the 
auditor's  concerns  or  to  accept  a 
modified  report  form  the  auditor  and  the 
independent  accountant  withdraws  from 
the  engagement  (or  is  dismissed),  the 
circumstances  surrounding  the  change  in 
independent  accountants  would  be 
reported  as  a  disagreement  on  Form  8- 
K,  or  other  document  announcing  the 
change  in  accounts.**  Comment  is 
requested  on  whether  the  Commission 
should,  in  proposed  Item  703  of 
Regulation  S-K,  specify  such 
responsibility  of  the  auditor  in  the  event 
of  a  noted  misstatement  in  management 
report. 

Comparison  With  1979  Proposal 

The  Treadway  Commission  Report 
includes  an  analysis  of  the 
Commission's  1979  proposal  to  require  a 
statement  of  management  on  internal 
accounting  controls,  discussed  above  in 
this  release  under  "Background."  The 
Treadway  Commission  Report  points 
out  that  the  Commisison's  proposal  was 
criticized  because  of  the  close 
correlation  of  management's  opinion  of 
internal  accounting  control  with  the 
internal  accounting  control  provisions  of 
the  Foreign  Corrupt  Practices  Act 
(FCPA).*^  Many  commentators  viewed 


company's  internal  accounting  controls,  the 
independent  accoumant  disagrees  with  the 
management  report.  The  Con^mission  staff 
understands  that  the  ASB  is  considering  this  issue 
as  well  as  other  issues  related  to  auditor  reporting 
on  internal  control. 

♦'  See  Item  304  of  Regulation  S-K.  17  CFR  229.304. 
as  amended  in  Financial  Reporting  Release  No.  31 
(April  12. 19881  (53  FR  12924).  Item  304  (a)(1)(v)(A) 
of  Regulation  S-K  also  states  that  situations 
involving  the  accountant  having  advised  the 
registrant  that  the  internal  controls  necessary  for 
the  registrant  to  develop  reliable  financial 
statements  do  not  exist  is  a  "reportable  event"  even 
though  there  may  have  been  no  disagreement. 

"  Section  13(b)(2)  of  the  Exchange  Act.  15  U.S.C. 
78m(b)(2).  Both  the  FCPA  and  the  criteria  for 
management  reports  proposed  in  1979  were  based 
on  a  registrant's  obligations  to  devise  and  maintain 
a  system  of  internal  accounting  controls  sufTicient  to 
provide  reasonable  assurances  that 

(i|  Transactions  are  executed  in  accordance  with 
management's  general  or  specinc  authorization: 

(ii)  Transactions  are  recorded  as  necessary  (a)  to 
permit  preparation  of  financial  statements  in 
conformity  with  generally  accepted  accounting 
principles  or  any  other  criteria  applicable  to  such 


the  proposal  as  essentially  a  statement 
of  compliance  with  the  law  and 
suggested  that  the  proposal  was 
intended  primarily  to  establish  the 
existence  of  FCPA  violations  for 
enforcement  purposes.*' 

The  current  proposal  for  management 
reports  avoids  a  direct  correlation  with 
the  FCPA  since  it  includes  a  materiality 
threshold  not  contained  in  the  FCPA. 
Furthermore,  the  current  proposal  for 
management  reporting  will  focus  on  the 
entire  system  of  internal  control,  a 
broader  concept  than  internal 
accounting  controls  to  which  the  FCPA 
is  restricted.  In  addition,  the  current 
proposal  calls  for  an  assessment  of 
effectiveness  as  of  a  point-in-time, 
whereas  the  1979  proposal  would  have 
required  that  the  management  opinion 
on  controls  extend  to  conditions  that 
existed  throughout  the  period  (which 
parallels  the  requirement  under  the 
FCPA  to  "devise  and  maintain"  an 
effective  system).  Also,  the  1979 
proposal  was  limited  to  a  report  on 
controls  as  opposed  to  the  broader 
management  report  currently  being 
proposed.** 

The  Commission's  1979  proposal 
would  also  have  required  that  the 
management  statement  on  internal 
accounting  control  be  examined  and 
reported  on  by  an  independent 
accountant.  Such  proposals  would  have 
required  auditors  to  express  an  opinion 
on  the  registrant's  system  of  internal 
accounting  control.**  This  extent  of 
auditor  involvement  was  widely 
criticized  by  commentators  who  cited 
the  cost  burden  associated  with  direct 
auditor  involvement. 

The  current  proposal  should  mitigate 
the  concerns  about  the  costs  of  auditor 
involvement  associated  with  the  1979 
proposal.  As  described  more  completely 
in  the  section  of  this  release  titled  "Role 
of  the  Independent  Accountant,"  auditor 
involvement  would  not  entail  the 
comprehensive  evaluation  necessary  for 
the  positive  assurance  type  of  opinion 
contemplated  in  the  1979  proposal.  The 
proposal  would  not  require  the  auditor 
to  perform  any  procedures  beyond  its 
existing  responsibilities  under  GASS. 


statements,  and  (b)  to  maintain  accountability  for 
assets: 

(iii)  Access  to  assets  is  permitted  only  in 
accordance  with  management's  general  or  specific 
authorization  and 

(iv)  The  recorded  accountability  for  assets  is 
compared  with  the  existing  assets  at  reasonable 
intervals  and  appropriate  action  is  taken  with 
respect  to  any  differences. 

*'  Treadway  Commission  Report,  at  45. 

♦*  ASR  278.  supra,  note  2. 

*'  Auditing  standards  for  direct  auditor  reporting 
on  internal  accounting  control  are  set  forth  in  AU 
Section  642  of  the  AICPA  Professional  Standards. 
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Scope  of  Proposed  Rules 

Form  la-K 

The  Treadway  Commission 
recommended  that  management  reports 
be  included  in  annual  reports  to  security 
holders.  The  Commission,  however, 
believes  that  the  rationale  for  providing 
management  reports  applies  to  all 
Commission  registrants  annually 
reporting  on  Form  10-K,  whether  or  not 
required  to  furnish  an  annual  report  to 
security  holders.**  The  10-K 
requirements  is  consistent  with  the 
Treadway  Commission's  view  that 
smaller,  newly  public  companies  should 
comply  with  its  recommendations, 
because  "these  [smaller]  entities  may 
have  a  disproportionately  greater  risk  of 
fraudulent  financial  reporting  and  thus 
may  reap  proportionately  greater 
benefits"  *''  from  such  compliance.** 
Accordingly,  the  Commission  is 
proposing  to  include  the  requirement  for 
a  management  report  in  Forms  10-K  as 
well  as  annual  reports  to  security 
holders.  Comment  is  solicited  on 
whether  the  requirement  should  pertain 
only  to  Form  10-K  rather  than  the 
annual  report  to  security  holders. 

Securities  Act  and  Exchange  Act 
Registratioa  Statements. 

A  management  report  may  be 
beneficial  to  investors  in  the  company's 
initial  public  offering  or  initial 
registration  with  the  Commission. 
Accordingly,  the  Commission  is  also 
considering  extending  the  requirement 
for  a  management  report  to  Securities 
Act  registration  statements  for  initial 
public  offerings.  These  would  include  all 
registration  statements  on  Form  S-18,** 


*•  Section  14  of  the  Exchange  Act,  15  ir.S.C.  TSa, 
requires  that  solicitations  of  proxies,  consents  or 
authoriutions  with  respect  to  securities  registered 
under  section  12  of  that  Act.  15  IJ.S.C.  761.  totber 
than  exempt  securities)  be  made  in  compliance  with 
the  rules  and  regulations  of  the  Commission.  Rule 
14a-3. 17  CFR  240.14a-3.  requires  that  if  this 
solicitation  is  made  on  behalf  of  management  and  - 
relates  to  an  annual  or  special  meeting  of  security 
holders  at  which  director*  are  to  be  elected,  then 
the  proxy  statement  shall  be  accompanied  or 
preceded  by  an  annual  report  to  security  holders 
containing  specified  information.  If  proxies  are  not 
solicited  prior  to  such  a  meeting  of  holders  of 
securities  registered  under  section  12.  an 
information  statement  must  be  provided  to  security 
holders  that  also  must  be  accompanied  or  preceded 
by  an  annual  report  to  security  holders.  See  Rule 
14C-3  under  the  Exchange  Act,  17  CFR  240.14C-3. 
Securities  must  be  registered  under  Section  12  if 
they  are  listed  on  a  national  securities  exchange  or 
if  the  issuer  has  total  assets  greater  than  $5  million 
and  the  securities  are  equity  held  of  record  by  500 
or  more  persons.  Exchange  Act  Sections  12(bJ.  (gj, 
15  use.  78/(b).  (g):  Rule  12g-l,  17  CFR  240.12g-l. 

*'  Treadway  Commission  Report,  at  29. 

*•  Entities  not  registered  under  Section  12  may 
still  have  to  file  annual  reports  on  Porni  10-K. 
Exchange  Act  section  15(d).  15  U.S.C.  78o(d). 

♦•  17  CFR  239.28. 


as  well  as  those  for  initial  public 
offerings  on  Forms  S-l,*"  8-4,* >  and  S- 
11.**  Alternatively,  the  management 
report  requirement  could  be  extended  to 
all  Securities  Act  registration 
statements,  not  merely  those  used  for 
initial  publifc  offerings.*'  Further,  the 
Commission  is  considering  requiring  the 
management  report  in  Form  10,**  which 
is  the  initial  Exchange  Act  registration 
statement  filed  by  a  registrant  not 
subject  to  Exchange  Act  reporting 
registration  with  the  Commission.  The 
Commission  invites  comments  on 
whether  the  proposed  requirements 
should  be  so  extended  and,  if  so, 
whether  the  Commission  should 
consider  exempting  any  category  of 
issuers  from  those  requirements. 

The  Commission  specifically  requests 
comments  on  whether  the  application  of 
these  requirements  to  registration 
statements  for  initial  public  offerings 
would  have  any  impact  on  the  capital 
formation  process.  The  Commission 
recognizes  that  SAS  No.  8  is  not 
applicable  when  the  auditor's  report 
appears  in  a  registration  statement  filed 
under  the  Securities  Act  and  requests 
comments  on  the  impact  of  that 
distinction.  If  the  requirement  is 
extended  to  these  registration 
statements,  comment  is  requested  on 
whether  the  Commission  should 
explicitly  require  that  the  auditor 
perform  SAS  No.  8  procedures  regarding 
such  management  reports. 

Class  of  Issuer 

Foreign  Private  Issuers 

Specific  public  comment  is  invited  on 
whether  it  is  appropriate  to  extend  the 
application  of  the  proposed 
requirements  to  foreign  private  issuers. 
As  proposed,  the  management  report 
would  be  required  for  all  registrants 
filing  annual  reports  on  Form  lO-K. 
Accordingly,  foreign  private  issuers  ** 
filing  annual  reports  on  Form  20-F  *• 
rather  than  Form  10-K  [i.e.,  all  foreign 
private  issuers  except  for  Canadian 
issuers)  would  not  be  subject  to  the 
requirement.  Comment,  however,  is 
solicited  on  whether  foreign  private 
issuers  eligible  to  use  Form  20-F  also 
should  have  to  comply  with  the 
management  report  requirement,  or, 
alternatively,  whether  Canadian  issuers 


»"  17  CFR  239.11. 

"17  CFR  239.25. 

»*  17  CFR  239.ia 

'*  The  information  would  be  included  in 
registration  statements  on  Forma  S-2  and  S-3  by 
incorporation  by  reference.  See  note  38,  supra. 

"  17  CFR  249.210. 

"  See  definition  of  "foreign  private  issuer"  in 
Exchange  Act  Rule  3b-4. 17  CFR  240.3b-4. 

»•  17  CFR  249.220f. 


filing  on  Form  10-K  should  be  exempt 
from  the  requirement.  Comment  is 
solicited  on  whether,  if  initial  public 
offering  filings  become  subject  to  the 
management  report  requirement  as 
discussed  above,  registration  statements 
by  foreign  private  issuers  should  be 
included.*' 

Registered  Investment  Companies 

The  Commission  is  proposing 
comparable  changes  to  the  reporting 
requirements  for  registered  management 
investment  companies.  Specifically,  the 
Commission  proposes  to  amend  Form 
N-SAR,**  the  periodic  report  required  of 
registered  investment  companies,  and 
Rule  30d-l,*»  the  rule  that  requires  all 
management  investment  companies  to 
transmit  annual  reports  to  security    ' 
holders,  to  require  the  management 
report  called  for  by  proposed  Item  703.*° 
While  management  investment 
companies  are  already  required  to 
furnish,  in  Form  N-SAR  only,  a  report  of 
their  independent  public  accountant  on 
their  systems  of  internal  controls,'* 
there  is  no  requirement  that  such  report 
be  accompanied  by  a  report  of 
management.  There  is  no  internal 
controls  report  requirement  for  the 
report  to  security  holders  of  registered 
investment  companies. 

Comment  is  also  requested  on 
whether  these  proposed  requirements 
should  be  extended  to  Securities  Act 
registration  statements  for  initial  public 
offerings  by  registered  investment 
companies,  e.g.,  N-IA,"*  N-2,**  and  S- 
6.**  While  such  a  requirement  would  be 
largely  irrelevant  for  those  investment 
companies  that  did  not  exist  imtil 
shortly  before  they  made  their  initial 
public  offering,  such  a  requirement 
would  aflect  "private"  investment 
companies,  i.e.,  companies  relying  on 
section  3(c)(1)  of  the  1940  Act,"'  that 
subsequently  make  a  public  offering. 


"  Such  iWiTifii  would  include  some  Securities  Act 
registration  statements  on  Forms  F-1  and  F-4, 17 
CFR  239.31  and  239.34.  as  well  as  Exchange  Act 
registration  statements  on  Form  20-F. 

"17  CFR  274.101. 

"  17  CFR  270  30d-l. 

•»  While  Form  N-SAR  is  used  for  periodic 
reporting  by  all  registered  investment  companies. 
except  for  face  amount  certificate  companies,  the 
form  is  divided  into  different  sections  relevant  to 
different  types  of  investment  companies.  The 
proposed  rules  would  require  management  reports 
to  be  included  only  in  the  periodic  reports  of 
management  investment  companies,  other  than 
small  business  investment  companies.  These  are  the 
entities  presently  required  to  furnish  a  report  of 
their  independent  accountants  on  their  internal 
control  systems. 

«'  See  sub-item  77B,  Form  N-SAR. 

"  17  CFR  274.11A. 

"  17  CFR  274.11a;l. 

•«  17  CFR  230.16. 

••l5U.S.C.608-3(c)(l). 
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Specific  comment  is  requested  on  the 
costs  and  benefits  of  these  proposed 
changes  to  registered  investment 
companies.  Specific  comment  is  also 
requested  on  whether  investment 
company  registrants  should  be  treated 
differently  from  non-investment 
company  registrants. 

Solicitation  of  Public  Comment 

In  addition  to  the  various  specific 
sections  in  this  release  where  comments 
have  been  requested,  the  Commission 
requests  overall  comments  as  to  the 
form  and  content  of  the  proposed  report. 
Commentators  are  specifically 
requested  to  indicate  whether  the 
Commission  should  be  more  or  less 
prescriptive  regarding  the  specific  items 
to  be  addressed.  For  example,  the 
Commission  could  indicate  the  types  of 
responses  that  would  be  appropriate  in 
assessing  the  effectiveness  of  internal 
control,  or  could  require  disclosure  of 
the  extent  to  which,  due  to  the  size  of 
the  company,  top  management 
involvement  is  a  principal  factor  in  the 
registrant's  internal  control  system. 

The  Commission  is  also  specifically 
seeking  comment  on  alternatives  to  the 
proposed  rule,  particularly  in  the  area  of 
the  role  of  the  independent  accountant. 
The  commission  is  seeking  comment  on 
whether  independent  accountants 
should  be  required  to  report  directly  in 
the  Form  10-K  and  annual  report  on 
either  the  internal  control  structure  of 
the  registrant  or  the  proposed 
management  report.  Commentators  who 
favor  a  direct  report  are  asked  to 
comment  on  whether  the  report  should 
provide  an  opinion  or  discussion  of 
work  performed  commensuate  with  the 
independent  accountant's  professional 
responsibilities  under  SAS  Nos.  55  and 
60,  or  whether  the  independent 
accountant  should  be  required  to 
perform  necessary  additional 
procedures,  for  example,  to  opine  on  the 
effectiveness  of  the  registrant's  internal 
control  structure.  Comments  on  other 
possible  alternatives  to  the  scope  of  the 
association  by  the  independent 
accountant  are  also  requested.  The 
Commission  is  seeking  comment  on  the 
irairemental  costs  and  benefits 
associated  with  direct  reporting  by  the 
independent  accountant  on  its 
assessment  of  the  effectiveness  of  the 
registrant's  internal  control  structure,  or 
other  direct  reporting  that  commentators 
may  believe  is  necessary. 

In  addition,  the  Commission  invites 
comments  on  whether,  and  if  so  how. 
the  proposed  revisions  may  affect  or 
alter  the  allocation  of  liability  among 
auditors,  board  members,  management, 
the  registrant,  and  others. 


Cost/BeneGts  of  the  Proposed  Action 

Registrants  currently  have  an 
obligation  under  Section  13(b)(2)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78m  (b)(2),  among  other  things,  to 
maintain  adequate  internal  accounting 
controls  sufficient  to  provide  reasonable 
assurance  that  transactions  are 
recorded  as  necessary  to  (i)  permit  the 
preparation  of  financial  statements  in 
accordance  with  generally  accepted 
accounting  principles,  and  (ii)  to 
maintain  accountability  for  assets.  The 
proposals  would  not  increase  these 
responsibilities,  but  they  would  require 
that  management  acknowledge  them 
and  report  on  the  effectiveness  of  these 
and  other  controls.  Incremental  burdens 
on  registrants,  therefore,  should  result 
only  due  to  the  reporting  on  the  internal 
control  systems,  not  from  establishing, 
documenting  or  maintaining  those 
systems. 

The  auditor's  responsibilities  for 
conducting  an  audit  are  presently 
established  under  GAAS.  The 
management  report  would  be  one  more 
item  of  disclosure  that  the  auditor  would 
have  to  read  and  consider.  However,  no 
additional  audit  work  over  and  above 
GAAS  would  be  required. 

Regarding  anticipated  benefits,  the 
proposed  management  report  should 
improve  communication  to  financial 
statement  users  about  the  processes  that 
surround  the  preparation  and 
presentation  of  financial  information. 
The  proposed  rules  would  also  provide  a 
means  for  the  auditor  to  make  public 
significant  concerns  it  may  have  about 
the  reported  status  of  the  registrant's 
internal  control  system. 

Competitive  Impact 

The  Commission  also  requests 
comments  on  whether  the  proposed 
revisions,  if  adopted,  would  have  an 
adverse  effect  on  competition  or  would 
impose  a  burden  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Exchange 
Act.  Comments  on  this  inquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities  under 
section  23(a)(2)  of  the  Exchange  Act.*^ 

Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
the  proposed  amendments.  The  Analysis 
notes  that  the  objectives  of  the  proposed 
amendments  are  to  require  management 
reports  that  improve  investors' 
understanding  of  management's 


responsibilities  for  the  company's 
financial  information  and  internal 
control  system.  The  Analysis  notes  that 
the  objectives  of  the  proposed 
amendments  are  to  require  management 
reports  that  improve  investors' 
understanding  of  management's 
responsibilities  for  the  company's 
financial  information  and  internal 
control  system.  The  Analysis  indicates 
that  little  additional  burden  should  be 
imposed  on  registrants  due  to  current 
statutory  requirements  "  for  companies 
to  maintain  internal  accounting  controls, 
and  that  auditors  are  presendy  required 
under  GAAS  to  read  and  consider  other 
information  in  a  document  containing 
audited  financial  statements,  such  as 
management's  report,  and  take 
appropriate  action  in  response  to 
material  misstatements  of  fact.  The 
Analysis  further  notes  that  some 
registrants  presently  issue  management 
reports  on  a  voluntary  basis. 

Other  appropriate  cost-benefit 
information  refiected  in  the  section  of 
this  release  titled  "Costs/Benefits  of  the 
Proposed  Action"  are  also  reflected  in 
the  Analysis. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Robert  E.  Bums,  Mail  Stop  4- 
8,  Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549. 

List  of  Subjects  in  17  CFR  Parts  229,  240, 
249.  270  and  274 

Reporting  and  recordkeeping 
requirements.  Securities  and  investment 
companies. 

Text  of  Proposed  Amendments 

In  accordance  with  the  foregoing.  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

1.  The  authority  citation  for  Part  229 
continues  to  read,  in  part,  as  follows: 

Authority:  Sees.  6,  7.  8, 10, 19(a).  48  Slat.  78. 
70.  Bl.  85:  sees.  12. 13. 14. 15(d).  23(a).  48  Stat. 
892.  894.  901:  sees.  205,  209,  48  Stat.  906,  908: 
sec.  203(a),  49  Stat.  704;  sees.  1,  3,  8,  49  Stat. 
1375, 1377, 1379;  sec.  301,  54  Stat.  857:  sees.  8, 
202.  66  Stat.  685,  686:  sees.  3,  4,  5.  6,  78  Stat. 
565-568.  569.  570-574;  sec.  1,  79  Stat.  1051; 
sees.  1.  2,  3,  82  Stat.  454,  455;  sees.  1.  2,  3-5, 
28(c).  84  Stat.  1435. 1497;  sec.  105(b),  88  Stat. 


'  15  use.  78w(a)(2). 


•'  15  U.S.C.  78m(b)(2). 
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1503;  sees,  a  9, 10, 11,  la  88  Stat.  117.  lia 
119. 155;  15  U.S.C.  77f,  77g.  77h,  77).  778(a). 
781,  78m,  78n,  78o(d),  78w(a).  *  *  * 

2.  By  adding  §  229.703  to  read  as 
follows: 

§229.703    (Item  703)  Report  on 
management's  responsiMKies. 

(a)  Financial  information.  Furnish  a 
description  or  statement  of 
management's  responsibilities  for  the 
preparation  of  the  registrant's  financial 
statements  in  accordance  with  generally 
accepted  accounting  principles,  the 
determination  of  the  estimates  and 
judgments  used  therein,  and  the 
preparation  of  other  financial 
information  included  in  a  document 
containing  the  registrant's  financial 
statements. 

(b)  Internal  control  system.  Furnish  a 
description  or  statement  of 
management's  responsibilities  for 
establishing  and  maintaining  a  system 
of  internal  control  directly  related  to, 
and  designed  to  provide  reasonable 
assurance  as  to  the  integrity  and 
reliability  of,  financial  reporting.  Include 
an  assessment  as  of  the  registrant's 
most  recent  fiscal  year  end  of  the 
effectiveness  of  the  registrant's  system 
of  internal  control  that  encompasses 
material  matters,  and  state  how 
management  has  responded  to  any 
significant  recommendations  concerning 
the  system  of  internal  control  made  by 
its  internal  auditors  (or  those  performing 
an  equivalent  function)  and  independent 
accountants. 

(c)  Signatures.  The  report  required  by 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  signed  on  the  behalf  of  the 
registrant  by  its  principal  executive 
officer  or  officers,  its  principal  financial 
officer,  and  its  controller  or  principal 
accounting  officer. 

Instruction 

When  furnishing  its  report,  management 
may  include  other  information  it  considers 
appropriate.  In  making  its  assessment  of  the 
effectiveness  of  the  system  of  internal 
control,  management  must  consider  any 
information  necessary  to  prevent  its  report 
from  being  misleading.  This  includes 
information  coming  to  management's 
attention  subsequent  to  year  end  but  prior  to 
the  date  of  the  filing  of  the  report  with  the 
Commission  or  distribution  to  security 
holders. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITtES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  Sec.  23,  48  Stat.  901,  as 
amended.  15  U.S.C.  78w.  *  *  * 


4.  By  amending  §  240.14a-3  to 
redesignate  paragraphs  (b)(12)  and 
(b)[13),  as  paragraphs  (b){13)  and  (b)(14), 
to  add  new  paragraph  {b){12),  and  to 
revise  newly  redesignated  (b)(13)  as 
follows: 

§  240. 1 4a-3    Information  to  t>e  furnished  to 
security  holders. 

*  •        •        •        * 

(b)  *  *  ♦ 

(12)  The  report  shall  contain  the 
management  report  as  required  by  Item 
703  of  Regulation  S-K  (§  229.703  of  this 
chapter). 

(13)  Paragraphs  (b)(5)  through  (b)(12) 
of  this  section  shall  not  apply  to  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940. 

*  *        *        *        « 

5.  By  revising  paragraph  (a)(1)  and  the 
first  sentence  of  (a)(2)  of  5  240.14c-3  to 
read  as  follows: 

§  240. 1 4c-3    Annual  report  to  l>e  furnished 
security  holders. 

(a)  *  •  • 

(1)  The  annual  report  shall  contain  the 
information  specified  in  paragraphs 
(b)(1)  through  (b)(12)  of  Rule  14a-3 1 

{§  240.14a-3  of  this  chapter). 

(2)  Paragraphs  (b)(5j  through  (b)(12)  of 
Rule  14a-3  shall  not  apply  to  an 
investment  company  registered  under 
the  Investment  Company  Act  of 

1940.  *   *   * 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

6.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  The  Securities  Exchange  Act  of 
1934, 15  U.S.C.  78a.  et  sag.,  unless  otherwise 
noted. 


§  249.310    [Amended] 

7.  By  amending  paragraphs  2,  3,  and  4 
of  General  Instruction  G  to  Form  10-K 
(§  249.310)  by  removing  parenthetical 
references  to  "(Items  1  through  9)"  and 
replacing  them  with  parenthetical 
references  to  "(Items  1  through  10)"  and 
by  removing  parenthetical  references  to 
"(Items  10, 11, 12,  and  13)"  and  "(Items 
10  through  13)"  and  replacing  them  with 
parenthetical  references  to  "(Items  11 
through  14)";  by  amending  General 
Instruction  I  to  Form  10-K  by  removing 
"Item  11"  and  replacing  it  with  "Item  12" 
and  removing  "Item  13"  and  replacing  it 
with  "Item  14";  by  amending  General 
Instruction  J(2)(c)  of  Form  10-K  by 
removing  "Item  10".  "Item  11",  "Item 
12".  and  "Item  13",  and  replacing  them 
with  "Item  11".  "Item  12".  "Item  13".  and 
"Item  14".  respectively;  by  amending 


Form  10-K  to  redesignate  Items  10 
through  14  as  Items  11  through  15  and  to 
add  a  new  Item  10  to  be  included  in  Part 
II  of  that  Form  as  follows:  Note:  Form 
10-K  does  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  la-K 


Item  10.  Management  Report. 

Furnish  the  information  required  by  Hem 
703  of  Regulation  S-K  (§  229.703  of  this 
chapter). 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

8.  The  authority  for  Part  270  continues 
to  read,  in  part,  as  follows; 

Authority:  Sees.  3a  40.  54  Stat.  841,  842;  15 
U.S.C.  80a-37.  80C-89:  The  Investment 
Company  Act  of  1940,  as  amended.  15  U.S.C. 
80a-l  et  seq.:  unless  otherwise  noted. 

***** 

9.  By  amending  §  270.30d-l  to 
redesignate  paragraphs  (b)  through  (d) 
as  paragraphs  (c)  through  (e)  and  to  add 
a  new  paragraph  (b)  as  follows: 

§  270.30d-1     Reports  to  stockholders  of 
management  companies. 

***** 

(b)  The  annual  report  shall  contain  the 
management  report  as  required  by  Item 
703  of  Regulation  S-K  (§  229.703  of  this 
chapter). 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

10.  The  authority  for  Part  274 
continues  to  read,  in  part,  as  follows: 

Authority:  The  Investment  Company  Act  of 
1940, 15  U.S.C.  80a-l  et  seq.,  unless  otherwise 
noted. 


§  274.101    (Amended) 

11.  By  amending  Form  N-SAR  (17  C¥R 
274.101)  to  revise  the  caption  to  the 
instructions  to  sub-item  77B  to  read 
'Accountant's  report  on  internal  control 
and  report  of  managment's 
responsibilities,"  to  redesignate  the 
current  four  paragraphs  of  sub-item  77B 
as  part  "(a),"  and  by  adding  a  new 
paragraph  "(b)"  as  follows: 

Form  N-SAR 

***** 

Item  77B.  Accountant's  report  on  internal 
control  and  report  of  management 's 
responsibilities. 

(a)  •   •   • 

(b)  Provide  the  information  called  for  by 
Item  10  of  Form  10-K  under  the  Securities 
Exchange  Act  of  1934  (17  CFR  249.310).  The 
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information  required  by  this  sub-item,  both 
paragraph  (a)  and  paragraph  (b),  need  only 
be  Tiled  in  the  annual  report,  not  the  semi- 
annual report. 

***** 

By  the  Commission. 
July  19, 1988. 
Shirley  E.  Hollis. 
Assistant  Secretary. 
IFR  Doc.  88-16830  Filed  7-25-88:  8:45  am) 

BILLING  CODE  W10-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

((LR-65-87)] 

Public  Hearing  on  Proposed 
Regulations;  Treatment  of  Salvage 
and  Reinsurance 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  treatment  of 
salvage  and  reinsurance  in  determining 
the  paid  and  unpaid  losses  of  property 
and  casualty  insurance  companies. 
DATES:  The  public  hearing  will  be  held 
on  Wednesday,  August  31, 1988. 
beginning  at  10:00  a.m.  Outlines  of  oral 
comments  must  be  delivered  or  mailed 
by  August  17, 1988. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor.  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  The  requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue,  Attn: 
CC:LR:T  (LR-65-87),  Room  4429, 
Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Wilburn  or  Carroll  Field  of  the 
Legislation  and  Regulations  Division. 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224, 
(202-566-3935),  not  a  toll-free  call. 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  the 
treatment  of  salvage  and  reinsurance 
under  section  832(b)  of  the  Internal 
Revenue  Code  of  1986.  The  proposed 
regulations  appeared  in  the  Federal 
Register  for  Tuesday.  January  5, 1988  (53 
FR  153),  (53  FR  117).  The  rules  for 
§  601.601(a)(3)  of  the  "Statement  of 
Procedural  Rules"  (26  CFR  Part  601) 
shall  apply  with  respect  to  the  public 


hearing.  Persons  who  have  submitted 
written  comments  within  the  time 
prescribed  in  the  notice  of  proposed 
rulemaking  and  who  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit 
not  later  than  Wednesday,  August  17, 
1988.  an  outline  of  the  oral  comments  to 
be  presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 
Dale  D.  Goode. 

Chief.  Technical  Section.  Legislation  and 
Regulations  Division. 
[FR  Doc.  88-16793  Filed  7-25-88:  8:45  am) 

BILLING  COOE  4<30-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGO  05-88-571 

Special  Local  Regulations  for  the 
Annual  Power  Boat  Regatta, 
Susquehanna  River,  Havre  De  Grace, 
MD 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  that  would 
establish  permanent  special  local 
regulations  for  the  Susquehanna 
Optimist  Club  Power  Boat  Regatta,  an 
annual  event  held  on  the  Susquehanna 
River,  west  of  Garrett  Island,  in  August. 
Annual  notice  of  the  precise  dates  and 
times  of  the  regatta  would  be  published 
in  the  Fifth  Coast  Guard  District  Local 
Notice  to  Mariners  and  in  a  Federal 
Register  Notice.  The  special  local 
regulations  are  necessary  to  control 
vessel  traffic  within  the  immediate  area 
of  the  races  due  to  the  confined  nature 
of  the  waterway  and  the  expected 
congestion  at  the  time  of  the  event.  The 
effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 


safety  of  the  spectators  and  the 
participants  in  the  event. 

DATES:  Comments  should  be  received  on 
or  before  September  9, 1988. 

ADDRESSES:  Comments  should  be 
mailed  or  hand  delivered  to  Commander 
(bb),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth.  Virginia 
23704-5004.  The  comments  will  be 
available  for  inspection  and  copying  at 
Room  209  of  that  address.  Normal  office 
hours  are  from  8:00  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  Federal 
Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Billy  J.  Stephenson.  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District.  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
05-88-57)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  the  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process.  The  receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  is  enclosed. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Billy  }.  Stephenson,  project  officer. 
Chief,  Boating  Affairs  Branch,  Fifth 
Coast  Guard  District,  and  Lieutenant 
Robin  K.  Kutz,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Proposed  Regulation 

The  area  covered  by  this  proposal  is 
the  same  as  that  covered  by  special 
local  regulations  issued  for  years.  The 
Optimist  Club  Power  Boat  Regatta  is  an 
annual  weekend  race  consisting  of  3 
laps  around  an  oval  course.  Three  to 
twelve  boats  will  race  at  one  time  with 
speeds  up  to  140  miles  per  hour.  The 
races  will  continue  for  3  to  4  hours.  The 
special  local  regulations  provide  safety 
for  the  persons  participating  in  races 
and  control  spectator  craft  during  the 
event.  If  adopted,  this  proposal  will 
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apply  to  the  1988  Optimist  Club  Power 
Boat  Regatta  scheduled  as  follows: 

a.  11:00  a.m.  to  7:00  p.m.,  August  27. 
1988. 

b.  11:00  a.m.  to  7:00  p.m.,  August  28. 
1988. 

This  proposal  also  will  apply  to  future 
Power  Boat  Regattas,  and  annual  notice 
of  the  precise  dates  and  times  of  the 
regatta  would  be  published  in  a  Local 
Notice  to  Mariners  and  Federal  Register 
Notice. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  Because  closure  of 
the  entire  waterway  is  not  anticipated 
and  because  marine  traffic  will  be 
allowed  to  proceed  up  the  Susquehanna 
River  using  that  portion  of  the  waterway 
east  of  Garrett  Island,  commercial 
marine  traffic  will  be  inconvenienced 
only  slightly.  The  economic  impact  of 
this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  100— I  AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  S  100.510  is  added  to  read  as 
follows; 

§  100.510    Susquehanna  River,  Havre  De 
Grace,  Maryland. 

(a)  Definitions: 

(1)  Regulated  Area:  The,  waters  of  the 
Susquehanna  River  west  of  Garrett 
Island,  bounded  on  the  south  by  the 
Conrail  Railroad  Bridge  at  latitude 
39°33'34.0'  North,  and  or.  the  north  by 
the  B  &  O  Railroad  Bridge  at  latitude 
39''33'57.0"  North. 

(2)  Coast  Guard  Patrol  Commander 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
who  has  been  designated  by  the 


Commander,  Coast  Guard  Group 
Baltimore. 

(b)  Special  Local  Regulations: 

(1)  Except  for  vessels  operated  by  the 
Susquehanna  Optimist  Club  and 
participants  in  the  Optimist  Club  Power 
Boat  Regatta,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  the  permission  of  the  Coast 
Guard  Patrol  Commander. 

(2)  Spectator  vessels  may  enter  and 
anchor  in  the  designated  spectator 
anchorage  areas  without  the  permission 
of  the  Patrol  Commander,  if  they 
proceed  at  a  slow  no  wake  speed. 

(3)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer. 

(c)  Effective  period:  This  section  is 
effective  during  the  Optimist  Club 
Power  Boat  Regatta,  and  for  one  hour 
before  the  races  begin  and  one  hour 
after  the  races  end.  The  Commander, 
Fifth  Coast  Guard  District,  publishes  a 
notice  in  the  Federal  Register  and  the 
Fifth  Coast  Guard  District  Local  Notice 
to  Mariners  that  announces  the  times 
and  dates  this  section  is  in  effect. 

Dated:  July  18. 1988. 
W.J.  Ecker. 

Captain,  U.S.  Coast  Guard.  Commander.  Fifth 

Coast  Guard  District.  Acting. 

[FR  Doc.  88-16711  Filed  7-25-88;  8:45  am] 
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33  CFR  Part  165 

[COTP  San  Diego  Reg  88-11] 

Safety  Zone  Regulations;  San 
Clemente  Island,  CA,  Pacific  Ocean 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rule  making. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
permanent  Safety  Zone  in  the  vicinity  of 
Castle  Rock,  San  Clemente  Island, 
California,  consisting  of  the  water  area 
bounded  by  the  following  coordinates 
and  the  shore  line  of  San  Clemente 
Island: 


Point  A— 33°01  38 

N 

n8*36l8" 

VV 

Point  B—33'rjl  IT 

N 

118'37'25 

•  W 

Point  C— 33°00  00" 

N 

118*36'5r 

W 

Point  D— 33''0O05' 

N 

118'38'53" 

W 

Point  E— 33°02  55- 

N 

118"39'05" 

W 

Point  F— 33'04  25" 

N 

118°37'4r 

W 

Point  G—33'02  04' 

N 

118'35'53- 

W 

This  action  is  being  taken  at  the 
request  of  the  United  States  Navy  and  is 


needed  to  protect  persons,  vessels  and 
property  from  hazards  associated  with 
the  establishment  of  a  Naval  small  arms 
range  in  this  area.  Entry  into  this  safety 
zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
San  Diego,  or  the  Eleventh  Coast  Guard 
District  Commander,  or  their 
representatives. 

DATES:  Comments  must  be  received  on 
or  before  September  9, 1988. 

ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Captain  of 
the  Port.  2710  North  Harbor  Drive.  San 
Diego.  CA  92101-1064.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  2710  North  Harbor  Drive, 
San  Diego,  CA.  Normal  office  hours  are 
between  7:00  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 

Tom  Orzech.  USCG.  c/o  U.S.  Coast 
Guard  Captain  of  the  Port.  2710  North 
Harbor  Drive.  San  Diego,  CA  92101- 
1064,  telephone  (619)  557-5860. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
[COTP  San  Diego  Reg  88-11)  and  the 
specific  section  of  the  proposal  to  which 
their  comments  apply,  and  give  reasons 
for  each  comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information: 

The  drafters  of  this  notice  are  LT  Tom 
Orzech.  Project  Officer  for  the  Captain 
of  the  Port,  and  CDR  Samuel  E.  Barton. 
Project  Attorney,  Eleventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Proposed  Regulations: 

The  Commander,  Western  Division, 
Naval  Facilities  Engineering  Command, 
has  requested  that  the  Captain  of  the 
Port.  San  Diego.  California,  establish  a 
permanent  safety  zone  at  San  Clemente 
Island,  California.  The  U.S.  Navy  will  be 
constructing  a  small  arms  range  facility 
at  the  northwest  corner  of  the  island. 
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The  range  will  be  using  weapons  which 
have  an  open  range  danger  area  of  4100 
meters.  The  request  was  made  to 
improve  safety  at  the  location  while 
protecting  persons,  vessels  and  property 
from  the  potential  hazards  of  the  small 
arms  range.  The  Captain  of  the  Port 
concurs  with  the  need  for  the  security 
zone.  There  will  be  no  entry  into  the 
security  zone  at  anytime  except  by 
authorized  U.S.  Naval  craft  or  by 
obtaining  authorization  from  the 
Captain  of  the  Port,  San  Diego,  or  the 
Eleventh  District  Commander,  or  their 
representatives.  The  Captain  of  the  Port 
has  designated  Commander,  Naval  Base 
San  Diego  and  the  Officer  in  Charge, 
Naval  Auxiliary  Landing  Field  San 
Clemente  Island,  as  having  concurrent 
authority  to  permit  entry  into  this  safety 
zone. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  28, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary. 

The  area  within  the  zone  is  outside 
normal  shipping  channels.  The  only 
vessels  normally  using  these  waters  are 
U.S.  Naval  vessels.  There  will  be 
minimal  effect  on  routine  navigation. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Cuard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1,  and  160.5. 

2.  Section  165.1113  is  added  to  read  as 
follows: 


§  1 65. 1 1 1 3    Safety  Zone:  San  Clemente 
Island,  California. 

(a)  Location:  The  following  area  is  a 
safety  zone: 

The  water  area  adjacent  to  San 
Clemente  Island,  California,  bounded  by 
the  following  coordinates  and  San 
Clemente  Island: 


Point  A— 33*(n'38'  N 
Point  B—33"0T11'  N 
Point  C— 33'0000"  N 
Point  D— 33*00'05'  N 
Point  E— 33*02'55'  N 
Point  F— 33'0425"  N 
Point  G— 33"0204'  N 


llS'SfflS'  W 
118"3rz5'  W 
118'3651"  W 
118'38'53"  W 
llS'SffOS'  W 
118"37'41"  W 
n8*35'53-  W 


(b)  Regulations:  (1)  In  accordance 
with  the  general  regulations  in  S  165.23 
of  this  part,  no  entry  is  allowed  into  this 
safety  zone  unless  authorized  by  the 
Captain  of  the  Port  San  Diego;  (2) 
Section  165.23  also  contains  other 
general  requirements. 

Dated:  June  20. 1988. 

|.W.  Scarborough, 

Commander,  U.S.  Coast  Guard.  Captain  of  the 
Port.  San  Diego,  California. 

(FR  Doc.  88-15618  Filed  7-25-68:  8:45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Parts  3  and  17 

Automobile  Allowance  and  Adaptive 
Equipment  Eligibility;  and,  Devices  To 
Overcome  the  Handicap  of  Deafness 

agency:  Veterans  Administration. 
action:  Proposed  regulatory 
amendments. 

SUMMARY:  The  Veterans  Administration 
(VA)  is  proposing  to  amend  its 
adjudication  and  medical  regulations 
concerning  the  automobile  allowance 
and  adaptive  equipment  program  for 
certain  severely  disabled  individuals. 
These  amendments  are  necessary  to 
implement  provisions  of  law  and  to 
properly  divide  regulatory  responsibility 
for  these  programs  consistent  with 
organizational  and  functional 
alignments.  The  effect  of  those 
amendments  will  be  to  extend 
automobile  adaptive  equipment 
eligibility  for  certain  severely  disabled 
persons,  more  clearly  define  program 
responsibility,  and  more  accurately 
describe  prerequisites  for  devices  to 
overcome  the  handicap  of  deafness. 
DATES:  Comments  must  be  received  on 
or  before  August  19, 1988.  Comments 
will  be  available  for  public  inspection 
until  September  2. 1988.  These 
regulatory  amendments  are  proposed  to 
be  made  effective  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding 
these  proposed  regulatory  amendments 
to  Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration.  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  room  132  at  the  above  address 
only  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays)  until  September  2, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  White,  Chief,  Regulations 
Staff,  Compensation  and  Pension 
Service  (211B).  Department  of  Veterans 
Benefits,  (202)  233-3005,  regarding 
amendments  to  38  CFR  Part  3,  or 
Frederick  Downs,  Jr.,  Director, 
Prosthetics  and  Sensory  Aids  Service 
(1211)  Department  of  Medicine  and 
Surgery,  (202)  233-2011,  regarding 
amendments  to  38  CFR  Part  17. 

SUPPLEMENTARY  INFORMATION:  The 

eligibility  criteria  for  automotive 
adaptive  equipment  currently  found  in 
adjudication  regulations  include 
elements  which  are  not  within  the 
control  of  the  Department  of  Veterans 
Benefits  but  rather  are  within  the 
jurisdiction  of  the  Department  of 
Medicine  and  Surgfery.  The  following 
amendments  to  the  adjudication  and 
medical  regulations  clarify  the  program 
responsibilities  of  each  Department  and 
implement  the  legislative  change  to  the 
adaptive  equipment  program  made  by 
Pub.  L.  98-543  and  Pub.  L.  97-99.  The 
medical  regulations  have  also  been 
amended  to  implement  Pub.  L.  98-528 
which  authorized  furnishing  devices  to 
overcome  the  handicap  of  deafness. 

Adjudication  Regulations  (39  CFR 
Parts) 

In  order  to  eliminate  the  need  for 
regulatory  amendments  each  time  there 
is  a  legislative  change  in  the  amount  of 
financial  assistance  available  to  certain 
severely  disabled  persons  for 
purchasing  an  automobile  or  other 
conveyance,  the  VA  proposes  to  remove 
the  monetary  rate  specified  iii  §  3.808 
and  replace  it  with  the  appropriate 
statutory  citation. 

Section  3.808  is  also  being  amended  to 
implement  provisions  of  Pub.  L  97-66 
which  made  individuals  suffering  from 
service-connected  ankylosis  of  the 
knees  or  hips  eligible  for  adaptive 
equipment. 

With  regard  to  the  adaptive 
equipment  program,  it  is  the 
responsibility  of  regional  office 
adjudication  divisions  to  certify  that  an 
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individual  has  the  specific  service- 
connected  disability(ies)  required  by 
law  for  eligibility  for  the  adaptive 
equipment  benefit.  General 
administration  of  the  adaptive 
equipment  program,  and  determinations 
regarding  other  eligibility  requirements 
are  within  the  jurisdiction  of  the 
Department  of  Medicine  and  Surgery 
(DM&S).  To  clarify  the  responsibilities 
of  each  Department,  the  VA  proposes  to 
amend  §  3.808  to  remove  references  to 
matters  within  the  jurisdiction  of  DM&S. 
The  removed  material  is  being  revised 
and  transferred  to  the  medical 
regulation  (38  CFR  Part  17).  Section 
3.808  will  contain  a  cross-reference  to 
the  appropriate  sections  in  the  medical 
regulations. 

Technical  changes  are  also  proposed 
for  §  3.807  to  make  the  language  of  that 
section  gender  neutral. 

Medical  Regulations  (38  CFR  Part  17) 

The  proposed  change  to  38  CFR 
17.115d  eliminates  the  current  language 
pertaining  to  special  automobile 
equipment  which  became  inapplicable 
when  Pub.  L.  93-538  authorized  van  lifts 
and  interior  modifications  under  38 
U.S.C.  Chapter  39.  The  language  of 
§  17.115d  is  being  changed  to  cite  the 
authority  of  the  Veterans'  Health  Care 
Act  of  1984  (Pub.  L.  98-528)  to  furnish 
devices  for  assisting  in  overcoming  the 
handicap  of  deafness  (including 
felecaptioning  television  decoders)  to 
any  veteran  who  is  profoundly  deaf  and 
is  entitled  to  compensation  on  account 
of  hearing  impairment. 

Three  new  paragraphs  are  being 
added  to  the  regulations  to  replace  the 
provisions  of  §  3.808  which  are  proposed 
for  removal.  These  paragraphs  will  also 
implement  Pub.  L.  97-66,  Veterans' 
Disability,  Compensation,  Housing,  and 
Memorial  Benefits  Amendments  of  1981, 
concerning  the  eligibility  for  adaptive 
'      equipment  for  veterans  entitled  to 

compensation  for  ankylosis  of  the  knee 
or  hip;  and  to  state  the  limitations 
concerning  vehicle  replacement 
contained  in  Pub.  L.  98-543,  Veterans' 
Benefits  Improvement  Act  of  1984. 
Finally,  the  proposed  regulations  will 
clarify  the  authority  of  the  VA  to  impose 
cost  limitations  on  adaptive  equipment 
and  repairs  to  such  equipment. 

The  Administrator  hereby  certifies 
that  these  proposed  regulatory 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act, 
5  U.S  C.  601-612.  The  reason  for  this 
certification  is  that  these  proposed 
amendments  would  not  directly  affect 
small  entities.  Only  VA  beneficiaries 
could  be  directly  affected.  Therefore, 


pursuant  to  5  U.S.C.  605(b),  these 
proposed  amendments  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  VA  has 
determined  that  these  proposed 
regulatory  amendments  are  non-major 
for  the  following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Number  is  64.100. 

List  of  Subjects 

38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

38  CFR  Part  17 

Alcoholism,  Claims,  Dental  health. 
Drug  abuse.  Foreign  relations. 
Government  contracts.  Grants 
programs — Health,  Health  care.  Health 
facilities.  Health  professions — 
Incorporation  by  reference.  Medical 
devices,  Medical  research.  Mental 
health  programs.  Nursing  homes, 
Philippines,  Veterans. 

Approved:  June  22, 1988. 
Thomas  K.  Tumage, 

Administrator. 

38  CFR  Part  3,  Adjudication,  and  38 
CFR  Part  17,  Medical,  are  proposed  to 
be  amended  as  follows: 

§3.807    [Amended] 

1.  In  the  cross-references  at  the  end  of 
§  3.807,  the  words  "Husband  or 
widower.  See  §  3.51  "  are  removed. 

2.  In  §  3.807  the  introductory  text, 
paragraphs  (a)(4),  (b),  (d)(2)  and  (d)(3) 
are  revised  to  read  as  follows: 

§  3.807    Dependents'  educational 
assistance-certification. 

For  the  purposes  of  dependents' 
educational  assistance  under  38  U.S.C. 
Chapter  35  (see  §  21.3020),  the  child, 
spouse  or  surviving  spouse  of  a  veteran 
or  serviceperson  will  have  basic 
eligibility  if  the  following  conditions  are 
met: 

(a)  *  *  * 


(4)  Died  as  a  result  of  a  service- 
connected  disability;  or  (if  a 
serviceperson) 

***** 

(b)  Service.  Service-connected 
disabiUty  or  death  must  have  been  the 
result  of  active  military,  naval,  or  air 
service  on  or  after  April  21, 1898.  (Pub. 
L.  89-358)  Effective  September  30, 1966. 
educational  assistance  for  a  child  (but 
not  for  a  spouse  or  surviving  spouse) 
may  be  authorized  based  on  service  in 
the  Philippine  Commonwealth  Army  or 
as  a  Philippine  Scout  as  defined  in 
§  3.8(b).  (c),  or  (d)  of  this  part. 

(Authority:  38  U.S.C.  1765) 

***** 

(d)  *  *  * 

(2)  "Spouse"  means  a  person  whose 
marriage  to  the  veteran  meets  the 
requirements  of  §  3.50(a)  of  this  part. 

(3)  "Surviving  spouse"  means  a  person 
whose  marriage  to  the  veteran  meets  the 
requirements  of  §  3.50(b)  or  §  3.52  of  this 
part. 

3.  In  §  3.808.  the  introductory  text, 
paragraph  (c)  and  paragraph  (d)  are 
revised  and  paragraph  (b)(l)(iv)  is 
added  to  read  as  follows: 

§  3.808    Automobile  or  ottter  conveyances- 
certification. 

A  certification  of  eligibility  for 
financial  assistance  in  the  purchase  of 
one  automobile  or  other  conveyance  in 
an  amount  not  exceeding  the  amount 
specified  in  38  U.S.C.  1902  (including  all 
State,  local,  and  other  taxes  where  such 
are  applicable  and  included  in  the 
purchase  price)  and  of  basic  entitlement 
to  necessary  adaptive  equipment  will  be 
made  where  the  claimant  meets  the 
requirements  of  paragraphs  (a),  (b)  and 
(c)  of  this  section. 
***** 

(b)  *  *  * 
(1)  •  •  * 

(iv)  For  adaptive  equipment  eligibility 
only,  ankylosis  of  one  or  both  knees  or 
one  or  both  hips. 

(Authority:  38  U.S.C.  1902) 

(c)  Claim  for  conveyance  and 
certification  for  adaptive  equipment.  A 
specific  application  for  financial 
assistance  in  purchasing  a  conveyance 
is  required  which  must  contain  a 
certification  by  the  claimant  that  the 
conveyance  will  be  operated  only  by 
persons  properly  licensed.  The 
application  will  also  be  considered  as 
an  application  for  the  adaptive 
equipment  to  insure  that  the  claimant 
will  be  able  to  operate  the  conveyance 
in  a  manner  consistent  with  safety  and 
to  satisfy  the  applicable  standards  of 
licensure  of  the  proper  licensing 


28022  Federal  Register  /  Vol.  53,  No.  143  /  Tuesday,  July  26,  1988  /  Proposed  Rules 


authorities.  Simultaneously  with  the 
certification  provided  pursuant  to  the 
introductory  text  of  this  section,  a 
claimant  for  financial  assistance  in  the 
purchase  of  an  automobile  will  be 
furnished  a  certiflcate  of  eligibility  for 
fmancial  assistance  in  the  purchase  of 
such  adaptive  equipment  as  may  be 
appropriate  to  the  claimant's  losses 
unless  the  need  for  such  equipment  is 
contraindicated  by  a  physical  or  legal 
inability  to  operate  the  vehicle.  There  is 
no  time  limitation  in  which  to  apply.  An 
application  by  a  claimant  on  active  duty 
will  be  deemed  to  have  been  filed  with 
the  VA  on  the  date  it  is  shown  to  have 
been  placed  in  the  hands  of  military 
authority  for  transmittal. 

(Authority:  38  U.S.C.  1902) 

(d)  Additional  eligibility  crtieria  for 
adaptive  equipment.  Claimants  for 
adaptive  equipment  must  also  satisfy 
the  additional  eligibility  criteria  of 
§§  17.119a  through  17.119c  of  this 
chapter. 

(Authority:  38  U.S.C.  1902) 

4.  Section  17.115d  is  revised  to  read  as 
follows: 

§  1 7. 1 1 5d    Devices  to  assist  in  overcoming 
ttie  handicap  of  deafness. 

Devices  for  assisting  in  overcoming 
the  handicap  of  deafness  (including 
telecaptioning  television  decoders)  may 
be  furnished  to  any  veteran  vvlio  is 
profoundly  deaf  (rated  80%  or  more 
disabled  for  hearing  impairment  by  the 
Veterans'  Administration)  and  is 
entitled  to  compensation  on  account  of 
such  hearing  impairment. 

(Authority:  38  U.S.C.  1902) 

5.  Section  17.119a  is  redesignated  as 
§  17.119d  and  new  §§  17.119a,  17.119b 
and  17.119c  are  added  to  read  as 
follows: 

§  17.119a    Eligibility  for  automobile 
adaptive  equipment. 

Automobile  adaptive  equipment  may 
be  authorized  if  the  Chief  Medical 
Director  or  designee  determines  that 
such  equipment  is  deemed  necessary  to 
insure  that  the  eligible  person  will  be 
able  to  operate  the  automobile  or  other 
conveyance  in  a  manner  consistent  with 
such  person's  safety  and  so  as  to  satisfy 
the  applicable  standards  of  licensure 
established  by  the  State  of  such  person's 
residency  or  other  proper  licensing 
authority. 

(a)  Persons  eligible  for  adaptive 
equipment  are: 

(1)  Veterans  who  are  entitled  to 
receive  compensation  for  the  loss  or 
permanent  loss  of  use  of  one  or  both 
feet;  or  the  loss  or  permanent  loss  of  use 


of  one  or  both  hands:  or  ankylosis  of  one 
or  both  knees,  or  one  or  both  hips  if  the 
disability  is  the  result  of  injury  incurred 
or  disease  contracted  in  or  aggravated 
by  active  military,  naval  or  air  service. 

(2)  Members  of  the  Armed  Forces 
serving  on  active  duty  who  are  suffering 
from  any  disability  described  in 
paragraph  (a](l)  of  this  section  incurred 
or  contracted  during  active  military 
service  are  eligible  to  receive 
automobile  adaptive  equipment. 

(b)  Payment  or  reimbursement  of 
reasonable  costs  for  the  repair, 
replacement,  or  reinstallation  of 
adaptive  equipment  deemed  necessary 
for  the  operation  of  the  automobile  may 
be  authorized  by  the  Chief  Medical 
Director  or  designee. 

(Authority:  38  U.S.C.  1902) 

§  1 7. 1 1 9b    Definition-adaptive  equipment 

The  term,  adaptive  equipment,  means 
equipment  which  must  be  part  of  or 
added  to  a  conveyance  manufactured 
for  sale  to  the  general  public  to  make  it 
safe  for  use  by  the  claimant,  and  enable 
that  person  to  meet  the  applicable 
standards  of  licensure.  Adaptive 
equipment  includes  any  term  specified 
by  the  Chief  Medical  Director  or 
designee  as  ordinarily  necessary  for  any 
of  the  classes  of  losses  or  combination 
of  such  losses  specified  in  §  17.119a  of 
this  part,  or  as  deemed  necessary  in  an 
individual  case.  Adaptive  equipment 
includes,  but  is  not  limited  to,  a  basic 
automatic  transmission,  power  steering, 
power  brakes,  power  window  lifts, 
power  seats,  air-conditioning  equipment 
when  necessary  for  the  health  and 
safety  of  the  veteran,  and  special 
equipment  necessary  to  assist  the 
eligible  person  into  or  out  of  the 
automobile  or  other  conveyance, 
regardless  of  whether  the  automobile  or 
other  conveyance  is  to  be  operated  by 
the  eligible  person  or  is  to  be  operated 
for  such  person  by  another  person;  and 
any  modification  of  the  interior  space  of 
the  automobile  or  other  conveyance  if 
needed  because  of  the  physical 
condition  of  such  person  in  order  for 
such  person  to  enter  or  operate  the 
vehicle. 

(Authority:  38  U.S.C.  1901,  1902) 

§  17.119c    Limitations  on  assistance. 

(a)  An  eligible  person  shall  not  be 
entitled  to  adaptive  equipment  for  more 
than  two  automobiles  or  other 
conveyances  at  any  one  time  or  during 
any  four-year  period  except  when  due  to 
circumstances  beyond  control  of  such 
person,  one  of  the  automobiles  or 
conveyances  for  which  adaptive 
equipment  was  provided  during  the 


applicable  four-year  period  is  no  longer 
available  for  the  use  of  such  person. 

(1)  Circumstances  beyond  the  control 
of  the  eligible  person  are  those  where 
the  vehicle  was  lost  due  to  fire,  theft, 
accident,  court  action,  or  when  repairs 
are  so  costly  as  to  be  prohibitive  or  a 
different  vehicle  is  required  due  to  a 
change  in  the  eligible  person's  physical 
condition. 

(2)  For  purposes  of  paragraph  {a)(l)  of 
this  section,  an  eligible  person  shall  be 
deemed  to  have  access  to  and  use  of  an 
automobile  or  other  conveyance  for 
which  the  Veterans'  Administration  has 
provided  adaptive  equipment  if  that 
person  has  sold,  given  or  transferred  the 
vehicle  to  a  spouse,  family  member  or 
other  person  residing  in  the  same 
household  as  the  eligible  person,  or  to  a 
business  owned  by  such  person. 

(Authority:  38  U.S.C.  1903) 

(b)  Eligible  persons  may  be 
reimbursed  for  the  actual  cost  of 
adaptive  equipment  subject  to  a  dollar 
amount  for  specific  items  established 
from  time  to  time  by  the  Chief  Medical 
Director. 

(Authority:  38  U.S.C.  1902) 

(c)  Reimbursement  for  a  repair  to  an 
item  of  adaptive  equipment  is  limited  to 
the  current  vehicles  of  record  and  only 
to  the  basic  components  authorized  as 
automobile  adaptive  equipment. 
Reimbursable  amounts  for  repairs  are 
limited  to  the  cost  of  parts  and  labor 
based  on  the  amounts  published  in 
generally  acceptable  commercial 
estimating  guides  for  domestic 
automobiles. 

(Authority:  38  U.S.C.  1902) 

§  1 7. 1 1 9d    Obtaining  vehicles  for  special 
driver  training  courses. 

The  Administrator  may  obtain  by 
purchase,  lease,  gift  or  otherwise,  any 
automobile,  motor  vehicle  or  other 
conveyance  deemed  necessary  to 
conduct  special  driver  training  courses 
at  Veterans'  Administration  health  care 
facilities.  The  Administrator  may  sell, 
assign,  transfer  or  convey  any  such 
automobile,  vehicle  or  conveyance  to 
which  the  Veterans'  Administration 
holds  title  for  such  price  or  under  such 
terms  deemed  appropriate  by  the 
Administrator.  Any  proceeds  received 
from  such  disposition  shall  be  credited 
to  the  applicable  Veterans' 
Administration  appropriation. 

(Authority:  38  U.S.C.  1903(e)(3)) 

[FR  Doc.  88-16735  Filed  7-25-88:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3420-1] 

Approval  and  Promulgation  of  Atr 
Quality  Implementation  Plans; 
Arkansas;  Good  Engineering  Practice- 
Stack  Height  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  Federal  Register  notice 
proposes  approval  of  Good  Engineering 
Practice-Stack  Height  (GEP-SH)  and 
Dispersion  Techniques  revisions  to 
sections  3  and  5  of  the  Regulations  of 
the  Arkansas  Plan  of  Implementation 
(SIP)  for  Air  Pollution  Control.  This 
proposed  GEP-SH  SIP  revision  is 
intended  to  implement  section  123  of  the 
Clean  Air  Act,  as  amended,  and  Federal 
regulations  at  40  CFR  Part  51.  If 
approved,  it  will  enable  the  State  to 
ensure  that  the  degree  of  emission 
limitation  required  for  the  control  of  any 
air  pollutant  under  its  SIP  is  not  affected 
by  that  portion  of  any  stack  height 
which  exceeds  GEP-SH  or  by  any  other 
dispersion  technique. 

Through  today's  notice,  EPA  solicits 
public  comments  on  its  proposed 
approval  of  the  Arkansas  State  GEP-SH 
regulations.  The  rationale  for  the 
proposed  approval  is  contained  in  this 
notice  and  further  documented  in  a 
Technical  Support  Document  which  is 
available  for  public  review. 
DATE:  Comments  must  be  received  on  or 
before  August  25. 1988. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  address  below:  Mr. 
Thomas  H.  Diggs,  Chief,  SIP  New  Source 
Section  {6T-AN),  Air  Programs  Branch. 
Air.  Pesticides  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202. 

Copies  of  the  State's  submittal  and 
EPA's  Technical  Support  Document. 
along  with  other  information,  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wishing  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  twenty-four  hours  before 
the  visiting  day. 

Environmental  Protection  Agency. 
Region  6  Air,  Pesticides  and  Toxics 
Division,  Air  Programs  Branch,  SIP 
New  Source  Section.  1445  Ross 
Avenue,  Dalas,  Texas  75202. 

Arkansas  Department  of  Pollution 
Control  and  Ecology,  Division  of  Air 


Pollution  Control,  8001  National  Drive, 
P.O.  Box  9583,  Little  Rock,  Arkansas 
72219. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  Diggs,  U.S.  Environmental 
Protection  Agency.  Region  6, 1445  Ross 
Avenue.  Dallas,  Texas  75202,  telephone 
(214)  655-7214  or  FTS  255-7214. 
SUPPLEMENTARY  INFORMATION:  Section 
123  of  the  Clean  Air  Act,  as  amended 
August  1977,  regulates  the  manner  in 
which  techniques  for  dispersion  of 
pollutants  from  a  source  may  be 
considered  in  setting  emission 
limitations.  Specifically,  section  123 
requires  that  the  degree  of  emission 
limitation  shall  not  be  affected  by  the 
portion  of  a  stack  which  exceeds  GEP- 
SH  or  by  "any  other  dispersion 
technique." 

To  fulfill  this  requirement  of  the  Act, 
EPA  initially  promulgated  GEP-SH 
regulations  limiting  stack  height  credits 
and  otehr  dispersion  techniques  at  47  FR 
05864  (February  8, 1982).  Portions  of 
those  regulations  were  successfully 
challenged  in  the  U.S.  Court  of  Appeals 
for  the  D.C.  Circuit  (see  Sierra  Club  v. 
EPA.  719  F.2d  436  (D.C.  Cir.  1983). 
resulting  in  their  revision  at  50  FR  27892 
(July  8, 1985).  Since  then,  the  regulations 
have  been  renumbered  as  part  of  a 
comprehensive  restructuring  and 
consolidation  of  EPA's  SIP  development 
regulations.  See  51  FR  40656  (November 
7, 1986).  Today's  Federal  Register 
proposal  uses  are  the  current  numbers 
for  citation. 

Pursuant  to  section  406(d)(2)  of  the 
Clean  Air  Act  Amendments  of  1977, 
EPA  has  required  that  all  States  (1) 
review  and  revise,  as  necessary,  their  * 
SIPs  to  include  provisions  that  limit 
stack  height  credits  and  dispersion 
techniques  in  accordance  with  the  EPA's 
July  8, 1985.  revised  regulations  and  (2) 
review  all  existing  emission  limitations 
to  determine  whether  any  of  these 
limitations  have  been  affected  by 
impermissible  stack  height  credits  above 
GEP  or  by  any  other  dispersion 
techniques  and,  if  so,  to  prepare  revised 
limitations  consistent  with  their  revised 
SIPs.  Today's  proposal  concerns  only 
the  first  of  these  requirements.  Although 
the  State  of  Arkansas  has  reviewed  and 
evaluated  emission  limitations,  of  the 
existing  sources  by  using  the  criteria 
provided  in  the  Federal  Register  notice 
of  July  8. 1985,  EPA  will  publish  the 
results  of  this  review  and  revisions,  if 
any,  to  emission  limitations  of  the 
affected  sources  under  a  separate 
notice. 

On  July  1, 1987,  the  Governor  of 
Arkansas  submitted  a  copy  of  the 
Arkansas  GEP-SH  revisions  to  sections 
3  and  5  of  the  Regulations  of  the 


Arkansas  Plan  of  Implementation  for  Air 
Pollution  Control  as  a  proposed  SIP 
revision.  Supporting  documents  for  the 
revision  were  also  submitted.  The 
Arkansas  GEP-SH  Regulations  were 
developed  by  the  Arkansas  Department 
of  Pollution  Control  and  Ecology 
(ADPC&E)  and  were  adopted  by  the 
Arkansas  Commission  on  Pollution 
Control  and  Ecology  on  May  22. 1987. 
The  Arkansas  CEP-SH  regulations  are 
equivalent  to  the  Federal  regulations 
found  at  40  CFR  51.100(z).  40  CFR 
51.100(FF)-(kk).  40  CFR  51.118.  40  CFR 
51.164,  and  are  largely  identical  thereto 
except  for  minor  changes  to 
accommodate  the  State's  regulatory 
format.  EPA's  preliminary  determination 
indicates  that  the  State's  regulations  and 
procedures  are  adequate  and  effective 
for  implementation  for  the  Federal  stack 
height  and  dispersion  technique 
regulations  and  section  123  of  the  Clean 
Air  Act. 

The  primary  substantive  requirements 
for  implementation  of  section  123 
through  SIPs  are  found  at  40  CFR  51.118 
and  40  CFR  51.164.  When  it  promulgated 
them,  EPA  intended  that  40  CFR  51.118 
apply  to  a  State's  one-time  review  of 
existing  sources  and  that  40  CFR  51.164 
apply  to  its  new  source  review  program. 
40  CFR  51.118  thus  "grandfathers" 
certain  existing  sources  and  requires 
that  modelling  or  field  studies  justifying 
an  emission  limitation  based  on  GEP- 
SH  in  excess  of  formula  height  be  made 
publicly  avaiable  prior  to  submission  of 
the  State's  final  decision  on  that  existing 
source  to  EPA  for  review  and  approval 
as  a  SIP  revision.  40  CFR  51.164,  on  the 
other  hand,  requires  that  modelling  or 
field  studies  justifying  a  new  source 
review  permit  limitation  based  on  GEP- 
SH  in  excess  of  formula  height  be  made 
publicly  available  prior  to  submission  of 
issuance  of  the  permit. 

In  adopting  corresponding 
requirements,  Arkansas  replicated  40 
CFR  51.118  in  section  5(r)  for  application 
in  its  new  source  permitting  program.  As 
a  result.  Section  5(f)  implicitly  requires 
that  permits  containing  emission 
limitations  based  on  GEP-SH  in  excess 
of  formula  height  be  submitted  to  EPA 
for  review  and  approval,  presumably  as 
SIP  revisions.  As  adopted,  the  regulation 
also  requires  that  the  modelling  or  field 
studies  supporting  that  stack  height  be 
made  publicly  available  before  the 
permit  is  provided  to  EPA  for  review. 
Together  with  the  State's  Federally 
approved  permit  regulation  4(d) 
(requiring  that  "the  information 
submitted  by  the  owner  or  operator  and 
the  Department's  analysis  of  the  effect 
of  the  proposed  emissions  on  air 
quality"  be  made  available  for  public 
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review  prior  to  issuance  of  a  permit), 
this  is  sufficient  to  satisfy  the  public 
participation  requirements  of  40  CFR 
51.164.  Although  the  requirement  for 
EPA  review  of  any  such  permits  is  more 
administratively  cumbersome  than  the 
Act  or  EPA's  regualtions  require,  it  is 
found  acceptable.  However,  to  avoid 
future  misunderstandings,  the  State  may 
want  to  confirm  EPA's  interpretation  of 
the  regulation  or  amend  the  regulation  to 
reflect  its  true  intent  prior  to  final 
approval. 

In  addition  to  the  required 
implementing  regulations,  Arkansas  has 
adopted  definitions  essential  for  their 
meaningful  application.  The  State 
regulatory  definitions  for  "emission 
limitation  and  emission  standard" 
[Section  3(w)),  "stack"  (Section  3(x)),  "a 
stack  in  existence"  (Section  3(y)). 
"dispersion  technique"  (Section  3(r)), 
"good  engineering  practice  stack  height" 
(Section  3(s)),  "nearby"  (Section  3(t)), 
"excessive  concentration"  (Section  3(u)), 
and  "Major  modification"  (Section  3(v)) 
replicate  the  Federal  regulatory 
definitions  at  40  CFR  51.100(z),  40  CFR 
51.100(ff).  40  CFR  51.100(gg),  40  CFR 
51.100(hh),  40  CFR  51.100(ii),  40  CFR 
51.100(jj),  40  CFR  51.100(kk),  and  40  CFR 
51.165(a)(l)[v)(A)  respectively. 

The  EPA's  stack  height  regulations 
were  challenged  in  NRDC  v.  Thomas, 
838  F.2d  1224  (D.C.  Cir.  1988).  On 
January  22, 1988,  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  issued  its 
decision  affirming  the  regulations  in 
large  part,  but  remanding  three 
provisions  to  the  EPA  for 
reconsideration.  These  are: 

1.  Grandfathering  pre-October  11. 
1983,  within-formula  stack  height 
increases  from  demonstration 
requirements  (40  CFR  51.100(kk)[2)): 

2.  Dispersion  credit  for  sources 
originally  designed  and  constructed  with 
merged  or  multiflue  stacks  (40  CFR 
51.100(hh)(2)(ii)(A));  and 

3.  Grandfathering  pre-1979  use  of  the 
refined  H  +  1.5L  formula  (40  CFR 
51.100(ii)(2)). 

Although  the  EPA  generally  proposes 
to  approve  Arkansas'  stack  height  rules 
on  the  grounds  that  they  satisfy  40  CFR 
Part  51,  the  EPA  also  provides  notice 
that  third  action  may  be  subject  to 
modification  when  EPA  completes 
rulemaking  to  respond  to  the  decision  in 
NRDC  V.  Thomas.  838  F.2d  1224  (D.C. 
Cir.  1988).  If  the  EPA's  response  to  the 
NRDC  remand  modifies  the  July  8, 1985 
regulations,  the  EPA  will  notify  the  State 
of  Arkansas  that  its  rules  must  be 
changed  to  comport  with  the  EPA's 
modified  requirements.  This  may  result 
in  revised  emission  limitations  or  may 


affect  other  actions  taken  by  Arkansas 
and  source  owners  or  operators. 

Proposed  Action 

EPA  is  proposing  to  approve  a 
revision  to  the  Arkansas  State 
Implementation  Plan  (SIP)  which  adds 
the  Arkansas  Good  Engineering  Practice 
Stack  Height  (GEP-SH)  Regulations  to 
the  SIP.  The  state  has  added  its  GEP-SH 
Regulations  to  sections  3  and  5  of  its 
Regulations  of  the  Arkansas  Plan  of 
Implementation  for  Air  Pollution 
Control. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  econmic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.    * 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
Monoxide,  Hydrocarbons.  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Sulfur  oxides. 

Authority:  42  U.S.C.  7401-7642. 

Date:  Der,emt)er  22.  1987. 

Editorial  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register  on  July 
21.  19Bfl.| 

Robert  E.  Layton.  fr.. 
Regional  Administrator. 
[FR  Doc.  88-16753  Filed  7-25-8«;  8:45  am) 

BILLING  CODE  6S60-50-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  4,  5,  and  16 

[CGD  86-067] 

Programs  for  Chemical  Drug  and 
Alcohol  Testing  of  Commercial  Vessel 
Personnel;  Announcement  of  Public 
Hearings  on  Proposed  Rulemaking 

AGENCV:  Coast  Guard,  DOT. 
ACTION:  Announcement  of  public 
hearings  on  notice  of  proposed 
rulemaking. 

summary:  On  July  8, 1988,  the  Coast 
Guard  published  in  the  Federal  Register 
a  notice  of  proposed  rulemaking 
entitled,  "Programs  for  Chemical  Drug 
and  Alcohol  Testing  of  Commercial 
Vessel  Personnel"  (CGD  86-067.  53  FR 
25926).  This  proposed  rule  would 
mandate  drug  and  alcohol  testing  for 
commercial  vessel  personnel.  The  Coast 
Guard  will  hold  public  hearings  on  this 
proposal  on  the  dates  and  at  the 


locations  specified  below.  The  hearings 

will  permit  the  Coast  Guard  to  gather 

information  and  views  on  the  regulaioi.x 

proposal. 

DATES:  See  Supplementary  Information 

ADDRESSES:  See  Supplementary 

Information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sean  T.  Connaughton,  Project 
Manager,  Merchant  Vessel  Personnel 
Division,  Office  of  Marine  Safely 
Security  and  Environmental  Protection 
(G-MVP),  Phone  (202)  267-0229. 
SUPPLEMENTARY  INFORMATION:  The 
Coast  Guard  will  hold  hearings  on  the 
following  dates  and  locations.  Each 
hearing  will  begin  at  9:30  a.m.  (0930)  and 
end  at  5:00  p.m.  (1700)  or  as  soon  as  all 
the  speakers  have  been  heard. 
The  hearing  schedule  is  as  follows; 
Houston.  Texas;  Wednesday,  August 
10, 1988.  Holiday  Inn  Crowne  Plaza, 
Galleria  Area,  2222  West  Loop  South. 
Chicago.  Illinois;  Friday,  August  12, 
1988,  Holiday  Inn  O'Hare,  5440  North 
River  Road,  Rosemont. 

Washington,  DC;  Friday,  August  19, 
1988.  FAA  Auditorium,  FOB-lOA,  800 
Independence  Ave.,  SW. 

San  Francisco,  California;  Monday. 
August  22, 1988.  Officers  Dining  Facility 
(Wing  C),  Support  Center  Alameda, 
Coast  Guard  Island,  Alameda. 

Interested  persons  are  invited  to 
participate  in  these  hearings.  Those 
wishing  to  make  an  oral  statement  must 
register  at  least  2  days  before  the  date  of 
the  particular  hearing  at  which  the 
statement  is  to  be  made.  Oral 
statements  by  individuals  without  prior 
registration  will  be  allowed  only  if  time 
permits.  The  Coast  Guard  reserves  the 
right  to  impose  time  limits  on  oral 
presentations. 
To  register,  call  the  following: 
For  the  August  10, 1968  Houston, 
Texas  Public  Hearing:  (713)  750-1912. 

For  the  August  12, 1988  Chicago, 
Illinois  Public  Hearing:  (312)  353-6820. 
For  the  August  19, 1988  Washington, 
DC  Public  Hearing:  (202)  267-0229. 

For  the  August  22, 1988  San  Francisco, 
California  Public  Hearing:  (415)  437- 
3142. 

Dale:  July  20, 1988. 
I.D.  Sipes. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety  Security  and  Environmental 
Protection. 
[FR  Doc.  88-16838  Filed  7-25-«8:  8:45  am) 

BILLING  CODE  4S10-14-M 
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Urban  Mass  Transportation 
Administration 

49  CFR  Part  653 

[Docket  88-F] 

Control  of  Drug  Use  in  Mass  Transit 
Operations 

agency:  Urban  Mass  Transportation 
Administration,  DOT. 

action:  Supplemental  notice  of  public 
hearings. 


summary:  On  July  8. 1988,  the  Urban 
Mass  Transportation  Administration 
(UMTA)  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register 
entitled  "Control  of  Drug  Use  In  Mass 
Transit  Operations".  In  that  notice, 
UMTA  announced  that  it  would  hold 
public  hearings  on  the  rulemaking,  but 
that  dates,  times,  and  locations  were  not 
yet  available.  On  July  12, 1988,  UMTA 
announced  the  times  and  locations  for 
all  the  hearings,  except  the  hearing  to  be 
held  in  Los  Angeles.  This  notice 


provides  the  date,  time,  and  location  for 
the  hearing  to  be  held  in  Los  Angeles. 
date:  a  public  hearing  is  scheduled  for 
Wednesday,  August  31, 1988,  at  10:30 
a.m.  (local  time),  in  Los  Angeles, 
California. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Cahfomia  State  Office 
Building,  Room  1138, 107  South 
Broadway,  Los  Angeles,  California. 
Written  comments  on  Docket  No.  88-F 
should  be  addressed  to:  U.S.  Department 
of  Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
the  Chief  Counsel,  Docket  No.  88-F.  400 
7th  Street.  SW.,  Room  9316,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  Vandervort,  Office  of  the  Chief 
Counsel,  (202)  366-1936  to  register  to 
make  a  statement  at  a  hearing  or  to 
inquire  about  the  logistics. 
SUPPLEMENTARY  INFORMATION:  On  July 
8, 1988,  the  Urban  Mass  Transportation 
Administration  (UMTA)  published  a 
notice  of  proposed  rulemaking  (NPRM) 


entitled  "Control  of  Drug  Use  in  Mass 
Transit  Operations"  (53  PR  25910). The 
proposed  rule  would  require  a  recipient 
of  Federal  transit  funding  to  certify  that 
it  has  established  a  comprehensive  anti- 
drug program.  On  July  12, 1988,  UMTA 
announced  that  it  would  hold  public 
hearings  on  the  proposed  rulemaking  in 
Washington,  DC,  New  York,  NY, 
Chicago,  IL,  and  Los  Angeles,  CA  (53  FR 
26289).  The  July  12  notice  set  out  dates, 
times,  and  locations  for  all  the  hearings 
except  the  location  of  the  Los  Angeles 
hearing.  This  notice  provides  that 
information.  The  July  12  notice  also  set 
out  the  procedures  for  registering  and 
making  a  statement  at  the  hearings. 
Individuals  interested  in  making  a 
statement  at  the  hearing  or  commenting 
on  Docket  No.  88-F,  are  directed  to  the 
July  12  notice  at  53  FR  26289. 

Issued  on:  July  21, 1988. 
Daniel  Duff, 

Assistant  Chief  Counsel  for  Legistation  and 

Regulations. 

|FR  Doc.  88-16768  Filed  7-25-68;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  of 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttKxity.  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  furKtions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Special  Committee  on  Rnanclal 
Services;  Public  Meeting 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463),  notice  is  hereby  given  of  a 
meeting  of  the  Special  Committee  on 
Financial  Services  of  the  Administrative 
Conference  of  the  United  States.  The 
Committee  has  scheduled  this  meeting 
to  develop  proposed  recommendations 
dealing  with  the  Administrative 
Adjudication  of  Claims  Against  Savings 
Institution  Receiverships,  based  upon  a 
study  by  Professor  Lawrence  G.  Baxter 
of  Duke  University  School  of  Law. 
Copies  of  the  Committee's  report  and 
draft  recommendation  may  be  obtained 
from  the  contact  person  named  in  this 
notice. 

date:  Wednesday,  August  17. 1988.  at 
2:00  p.m. 

Location:  Administrative  Conference 
of  the  United  States.  2120  L  Street.  NW.. 
Suite  500.  Washington.  DC  20037 

Public  Participation:  Committee 
meetings  are  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  prior  to  the  meeting.  The 
committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meetings.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  C.  Murphy,  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  2120  L  Street,  NW., 


Suite  500,  Washington.  D.C.  20037. 
Telephone  (202)  254-7020. 
Jeffrey  S.  Lubbers, 

Research  Director 
April  20, 1988. 

(PR  Doc.  88-16857  Filed  7-25-88;  8:45  am) 

BILLING  CODE  611(M>1-« 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[CN-88-1011 

Advisory  Committee  on  Cotton 
Mariceting;  Meeting 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Cotton  Marketing  will  meet  on 
Wednesday,  August  24, 1988,  beginning 
at  8:00  a.m.  at  the  Peabody  Hotel,  149 
Union  Avenue,  Memphis,  Tennessee. 
The  purpose  of  the  meeting,  the  second 
held  by  the  committee,  will  be  to 
continue  a  review  of  prominent 
marketing  system  issues. 

Tentative  agenda  items  include: 
Recommendations  from  the 
subcommittee  of  the  Advisory 
Committee  on  Cotton  Marketing,  which 
met  on  June  22, 1988,  in  Dallas,  Texas, 
regarding  High  Volume  Instrument 
classification  quality  factors  which 
could  be  added  to  the  Commodity  Credit 
Corporation  loan  schedule,  an  update  on 
changes  in  the  establishment  of  spot 
quotations  and  on  efforts  to  modify  the 
Universal  Cotton  Standards  Agreement; 
and  a  review  of  efforts  currently 
underway  to  evaluate  the  differences 
between  processing  efficiency  and 
product  quahty  for  Light  Spotted  and 
White  cottons,  and  to  identify  causes 
behind  the  increase  in  production  of 
Light  Spotted  cotton.  This  meeting  is 
open  to  the  public,  and  written 
comments  may  be  submitted  in  advance 
or  following  the  meeting  to  Jesse  F. 
Moore,  Director,  Cotton  Division.  Time, 
however,  will  be  inadequate  to  permit 
lengthy  public  comment  on  the  day  of 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACr 
Jesse  F.  Moore,  Director,  Cotton 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Washington.  DC  20000  6156.  (202)  447- 
3193. 


SUPPLEMENTARY  INFORMATION:  The 

Advisory  Committee  on  Cotton 
Marketing  was  established  by  the  U.S. 
Department  of  Agriculture  to  review  the 
cotton  marketing  system  and  to 
recommend  ways  of  improving  its 
efficiency.  Notice  of  this  meeting  is 
provided  in  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463). 

Dated:  July  21, 1988. 
J.  Patrick  Boyle. 
Administrator 

JFR  Doc.  88-16763  Filed  7-25-88:  8:45  am) 
BILUNG  CODE  3410-02-M 


Forest  Service 

Soutiiern  Region;  Fee  Schedule  for 
Communication  Uses 

action:  Notice  of  proposed  policy; 
request  for  comments. 

SUMMARY:  The  Regional  Forester  for  the 
Southern  Region  is  revising  procedures 
governing  the  determination  of  rental 
fees  for  communication  uses  on  National 
Forest  System  lands  in  the  States  of 
Alabama,  Arkansas,  Florida,  Georgia. 
Kentucky.  Louisiana.  Mississippi.  North 
Carolina.  Oklahoma.  South  Carolina, 
Tennessee.  Texas.  Virginia  and  the 
Commonwealth  of  Puerto  Rico. 
Comments  from  interested  individuals 
and  users  are  welcome. 
date:  Comments  must  be  in  writing  and 
received  by  September  26. 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Vince  McCormack  or  George  B. 
Hemingway.  Lands  Staff.  Forest  Service. 
1720  Peachtree  St.  NW.  Atlanta.  Georgia 
30367.  (404)  347-2873  or  347-2595. 

Current  fees  are  calculated  at  two- 
tenths  of  one  percent  (0.2%)  of  the 
permit  holders  total  investment  in 
facilities  and  equipment  plus  5  percent 
(5%)  of  rental  income  received  from 
building  tenants  and/or  equipment  users 
served  by  the  holder. 

The  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA) 
states  that  "The  Secretary  of 
Agriculture,  with  respect  to  lands  within 
the  National  Forest  System,  is 
authorized  to  grant,  issue,  or  renew 
rights-of-way  over,  upon,  under,  or 
through  such  lands  for  systems  for  the 
transmission  or  reception  of  radio, 
television,  telephone,  telegraph  and 
other  electronic  signals  and  other  means 
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of  cominunications"  provided  that  "the 
holder  of  such  right-of-way  shall  pay 
annually  in  advance  the  fair  market 
value  of  such  right-of-way  as 
determined  by  the  Secretary." 

Regulations  promulgated  to  implement 
FLPMA  state  at  36  CFR  251.57  that  "The 
fee  will  be  based  upon  the  fair  market 
value  of  the  rights  and  privileges 
authorized  as  determined  by  appraisal 
or  other  sound  business  management 
principles."  A  revised  policy  (50  FR 
40574,  October  4, 1985)  that  broadens 
the  method  of  determining  annual  land 
use  rental  fees  for  communication  uses 
states  that  'The  Chief  or  Regional 
Foresters  will  determine  which  of  three 
methods  (site  specific  appraisal, 
competitive  bidding,  or  Regional  Fee 
Schedule)  is  appropriate  for  particular 
geographic  areas." 

In  keeping  with  this  direction  the 
Regional  Forester  for  the  Southern 
Region  has  determined  that: 

(1)  A  fee  schedule  would  be  an 
appropriate  cost-effective  method  to  use 
to  assess  fees  for  most  communication 
sites  and  uses.  This  schedule  is  intended 
to  cover  the  majority  of  the  existing  and 
proposed  sites  and  uses  in  the  Southern 
Region.  However,  fees  for  atypical  sites 
(unique  sites/uses  or  sites/uses 
servicing  high  populations)  may  not  be 
covered  by  this  Schedule.  Examples  of 
the  types  of  sites/uses  not  covered  by 
this  Schedule  are:  Cellular  Telephone 
Uses;  the  Mt.  Pisgah  Electronic  Site  in 
North  Carolina;  the  East  Peak  Electronic 
Site  in  Puerto  Rico;  and  the 
communication  uses  authorized  by  the 
Puerto  Rico  Telephone  Company  on  the 
El  Yunque  Electronic  Site  in  Puerto  Rico. 

f2)  The  authorized  officer  may  use  site 
speciHc  appraisals,  sound  business 
management  principles,  and/or  rental 
analysis  to  determine  fees  for  individual 
sites/uses  when  market  evidence  such 
as  leases  for  similar  uses  demonstrate 
the  inapplicability  of  the  schedule. 
Appraisals  provided  by  the  holder  or 
other  groups  may  be  used  to  determine 
fees  if  the  Review  Appraisers  establish 
that  the  appraisal  meets  Forest  Service 
standards  and  the  fee  represents  fair 
market  value. 

(3)  Competitive  bidding  may  be  used 
to  establish  fees  for  new  sites. 

StiPPt^MENTARY  INFORMATION:  On  June 
18, 1987  the  Southern  Region  of  the 
Forest  Service  published  a  notice  of  a 
proposed  fee  schedule  for 
communication  uses  (52  FR  23190).  That 
schedule  set  forth  proposed  annual 
rental  fees  for  communication  uses  by 
classes  for  the  various  states  within  the 
Region  and  the  Commonwealth  of 
Puerto  Rico.  Comments  on  the  proposal 
were  due  by  August  18, 1987. 


Analysis  of  Public  Response:  The 
notice  and  individual  permittee  mailings 
generated  46  written  and  telephoned 
responses.  A  breakdown  of  the 
respondents  is  as  follows: 


Respondent 

No. 

Percent 

Federal  Agencies 

3 
5 

4 
2 

11 
12 

4 
5 

6 

Utilrty  Companies 

11 

Public,  nonpfofrt,  noncommer- 
cial Broadcasters 

9 

Commercia)  Broadcasters 

Commercial     mutt>-user     sys- 
tems  „ _ 

Amateur  Radio  Operators 

4 

24 
26 

Other  minor  uses  systems 

Others 

9 
11 

Total 

46 

100 

Included  in  the  above  were:  Three 
who  challenged  the  category  their  use 
was  classified  for;  five  Federal,  State 
and  quasi-public  agencies  concerned 
over  their  status  for  exemptions  of  fees; 
one  user  who  felt  the  proposed  fee 
schedule  is  excellent;  and  one  user  who 
posted  the  Forest  Service  of  his  decision 
to  terminate  his  use.  The  other  36 
generally  felt  that  the  proposed  fees  are 
either  too  high  or  that  the  Government 
should  not  charge  a  fee  for  their  type  of 
uses.  A  number  of  commentators  also 
felt  that  the  fees  were  not  reflective  of 
fair  market  value  and  challenged  the 
basis  for  determining  the  proposed  fees. 

In  addition  to  the  above,  we  have 
coordinated  our  efforts  with  our 
Washington  Office  Lands  Staff  and 
representatives  for  the  other  Regions  of 
the  Forest  Service.  We  found  that  across 
the  nation  the  permit  holders  concerns 
are  fairly  consistent  and  for  the  most 
part,  centered  on  the  topics  of:  fee 
exemptions  and  waivers;  fee  not  fairly 
reflecting  rates  found  in  the  private 
sector;  phase-in  of  fee  increases;  and  the 
consistency,  or  inconsistency,  of 
proposed  fees  from  one  area  to  another. 

Following  is  a  summary  of  the 
comments  for  this  Region  together  with 
a  discussion  of  policy,  and  where 
applicable,  a  discussion  of  the  resulting 
changes  in  the  schedule. 

Phase-in  of  fee  increases 

That  portion  of  the  new  fee  that 
exceeds  the  current  fee  by  100%  but  less 
than  $2,000,  will  be  phased-in  over  a  3 
year  period.  That  portion  of  the  new  fee 
that  exceeds  the  current  fee  by  100%, 
and  by  more  than  $2,000,  will  be  phased- 
in  over  a  5-year  period. 

Fee  schedule  adjustments 

The  fee  rates  listed  in  the  fee  schedule 
will  be  adjusted  annually  using  the 
second  quarter  CPI-U  for  the  proceeding 
year.  For  example,  the  second  quarter 
CPI-U  for  1989  will  be  used  to  adjust  the 


fee  schedule  for  use  in  determining  fees 
for  1990. 

In  addition,  market  studies  including 
analyses  of  private  rentals  will  be  made 
in  5  years  to  determine  the  need  for 
updating  the  fee  schedule.  Changes  and 
adjustments  in  the  schedule  will  be 
made  as  warranted  based  on  those 
studies  and  findings. 

Applicability  of  fees  to  public  and  non- 
profit entities 

Most  of  the  comments  were  on  this 
issue.  Several  Governmental  agencies 
want  assurances  that  they  will  not  lose 
their  fee  exemptions.  Others  want 
exemptions  for  those  uses  that  are 
established  specifically  for  providing  aid 
or  education  to  the  pubhc  by  non-profit 
entities. 

No  rental  fee  will  be  charged  when 
the  holder  is  another  Federal  agency  (36 
CFR  251.57(C)).  The  payment  of  a  fair 
share  of  the  cost  of  operation  and 
maintenance  of  privately  owned 
structural  and  land  improvements  will, 
however,  be  required  of  all  Federal 
agencies  who  jointly  occupy  such 
facilities  (P'SH  2709.11.  Chapter  50, 
Section  53.9-15). 

Under  Pub.  L  98-300  and  Forest 
Service  Manual  2728.32.  facilities  and 
extensions  from  facilities  financed 
pursuant  to  the  Rural  Electrification  Act 
of  1936  are  exempt  from  the  payment  of 
fees  prescribed  by  this  Schedule. 

Fees  to  State  or  local  governments 
may  be  waived  (36  CFR  251.57(b)(1)); 
however,  the  fee  will  not  be  waived  if 
the  holder  charges,  or  would  charge,  the 
United  States  for  similar  privileges. 
Reciprocal  agreements  between  state  or 
local  governments  and  federal  agencies 
will  be  honored. 

For  all  others:  As  provided  by  the 
Secretary  of  Agriculture's  Regulations  36 
CFR  251.57b  and  current  Forest  Service 
policy,  all  or  part  of  the  fees  may  be 
waived.  These  procedures  are  not 
affected  by  the  proposed  fee  schedule.  It 
is  the  responsibility  of  the  holder  to 
submit  a  request  with  justification  for 
fee  waiver  to  the  authorized  officer. 
Fees  will  not  be  waived  below  $75  for 
communication  uses. 

Fee  for  commercial  communicator 

A  number  of  commenters  pointed  out 
the  inequity  of  charging  a  flat  fee  for 
those  type  uses.  Some  systems  serve  so 
few  customers  that  the  fee  in  the 
schedule  exceeds  the  income  derived 
from  the  use.  Others  are  designed  to 
serve  hundreds  of  customers  and 
generate  high  incomes. 

Private  rentals  for  these  types  of  uses 
show  an  array  of  fees  charged  with  no 
standard  or  particular  method  for  setting 
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the  fees  used.  While  some  landowners' 
charge  flat  fees,  others  charge  flat  fees 
plus  fees  per  frequency,  or  unit,  or  slot; 
and  still  others  charge  a  percentage  of 
the  income  derived  from  the  use. 

This  category  of  uses  is  dynamic  and 
is  rapidly  changing.  New  systems  and 
types  of  uses  are  being  developed  at  a 
fairly  rapid  rate.  And  the  potential 
growth  over  the  next  few  years  appears 
greater  for  these  systems  than  for  those 
in  any  of  the  other  classes  listed  in  the 
schedule. 

The  method  selected  is  to  charge  a 
rate  per  frequency  for  two  way  radio 
systems  (subject  to  a  base  rate)  plus 
applicable  rates  for  the  holder's 
microwave  systems. 

Consideration  for  site  improvements 
and  maintenance  responsibilities 

Several  commentators  alluded  to  the 
principle  that  the  fees  should  be  for  only 
the  use  of  the  land  that  the  user 
occupies.  They  contend  that 
adjustments  should  be  made  for  such 
items  as  road  maintenance,  site 
maintenance  and,  where  applicable,  for 
the  electrical  power  and  other  services 
that  the  permit  holders  are  responsible 
for. 

The  data  collected  from  the  private 
sector  was  sifted  and  the  rentals  for 
sites  and  uses  most  similar  to  those  on 
the  National  Forest  lands  were  used. 
Differences  among  the  sites,  leases  and 
lessee  responsibilities  were  analyzed 
and  adjusted  as  necessary.  Numerous 
professional  real  estate  appraisers  were 


used  to  collect  and  analyze  the  data; 
and  that,  in  turn,  was  reviewed  by 
Forest  Service  staff  real  estate  review 
appraisers.  A  check  on  that  overall  work 
indicates  that  proper  procedures  were 
followed  and  that  no  further 
adjustments  are  needed. 

Summary.  Future  fees  will  be 
determined  by  individual  appraisals, 
competitive  bidding,  or  a  fee  schedule. 
Fees  for  some  uses  will  continue  to  be 
based  on  individual  appraisals  and/or 
competitive  bidding.  But  for  most,  fees 
will  be  established  by  reference  to  a  fee 
schedule.  That  fee  schedule  is  based  on 
sound  business  management  principles, 
and  as  far  as  practicable,  is  in 
accordance  with  comparable 
commercial  practices  for  estabhshing 
fair  market  rental  fees. 

The  schedule  provides  rental  fee  rates 
for  communication  uses  based  on  t>-pes 
of  uses  for  given  states  or  areas.  The  fee 
rates  will  be  adjusted  annually  using  the 
second  quarter  CPI-U  for  the  year 
preceding  the  billing  year.  Also,  the 
schedule  will  be  reviewed  every  5  years 
and  updated  and  adjusted  as  necessary 
based  on  market  studies. 

That  portion  of  the  new  fees  that 
exceed  the  current  fees  by  100%  will  be 
phased-in. 

The  fee  schedule  is  effective  January 
1, 1989  and  new  fees  will  be  reflected  in 
the  billing  for  CY  1989. 

Existing  policy  and  qualification  for 
waiver  of  fees  is  set  forth  in  36  CFR 
251.57.  Pursuant  to  that  the  authorizing 
officer  determines,  upon  application. 


whether  a  particular  use  qualifies  for  a 
full  or  partial  waiver  of  fees. 

Proposed  Fee  Schedule:  This  schedule 
is  based  on  market  analyses  completed 
in  CY  1988.  Market  studies  were 
originally  performed  by  Forest  Service 
staff  real  estate  appraisers  for  each  of 
the  states  (and  the  commonwealth  of 
Puerto  Rico]  identified  in  the  schedule 
except  for  Arkansas,  Georgia,  North 
Carolina,  Tennessee  and  Virginia. 
Separate  studies  were  made  for  the 
Ozark  and  Ouachita  National  Forests  in 
Arkansas  and  a  joint  study  was  made 
for  the  areas  in  Georgia,  North  Carolina, 
Tennessee  and  Virginia.  Following  the 
market  studies,  the  appraisers  from  the 
mountain  areas  (AR,  GA,  KY,  NC.  TN. 
VA  &  PR)  performed  further  studies  and 
analysis  to  ensure  consistency  in 
procedures  and  in  setting  fee  by  use 
types. 

To  coordinate  our  efforts  with  our 
Washington  Office  and  those  for  the 
other  Forest  Service  Regions  we  have 
revised  the  schedule  format  and  better 
defmed  the  various  types  of 
communication  uses  covered.  This 
schedule  proposes  rental  fees  by  the 
type  uses  defmed  herein.  Fees  for 
atypical,  unique  and  miscellaneous  uses 
not  herein  defined  (as  determined  by  the 
authorizing  officer)  will  be  established 
based  on  appraisals,  sound  business 
management  principles,  and/or 
negotiations  as  described  in  the  "revised 
policy"  summarized  in  the  "background" 
section  of  this  notice. 


Communications  Use  Fee  Schedule,  Southern  Region,  Forest  Service,  USDA 


Use  Category  ' 

AL 

AR 

FL 

GA 

KY 

LA 

MS 

NC 

SC 

TN 

TX 

VA 

PR 

1.  Common  Carrier  Microwave  Relay 
A  Industrial  Microwavo 

300 

3.000 
2.400 
3.000 
2.500 
400 

2,500 

3.000 

3.000 

2.500 

400 

400 

200 

400 

2.400 
1.600 
3,000 
3,000 
400 

600 

2,500 

3.000 

3.000 

2.S00 

400 

400 

200 

400 

2.500 

3.000 

3.000 

2.500 

400 

400 

200 

400 

1.800 

2,500 

3,000 

3,000 

2,500 

400 

400 

200 

400 

4,000 

3,000 

300 

3,000 

1,300 

*%    Rrr\aHr>j>«t  Tran^latrtr  > 

225 

6  Passive  Reflector 



225 

200 
400 

200 
400 

225 

" — 

450 

ft   nAlliilar  TnlnnhnnA  * 

0  Internal  Two-Wav  Radio 

300 
75 
75 

75 

400 
75 
75 

75 

2.000 
75 
75 

75 

400 
75 
75 

75 

400 
75 
75 

75 

300 

75 
75 

75 

360 
75 
75 

75 

400 
75 
75 

75 

400 
75 
75 

75 

500 
75 
75 

75 

400 
75 
75 

75 

1,300 

10.  Amateur  Radio 

75 
75 

75 

75 

11.  Personal /Private  "Receive  Only".... 

12.  Natural  Resource  &  Eviron.  Moni- 
tonr)9  

75 
75 

>  Appurtenant  uses — Except  for  commercial  communicators,  appurfenarrt  uses  will  not  be  assessed  additional  lees.  Suttsidiary  firms  are  considered  autonomous 
arxj  do  not  quality  for  appurtenant  use  fee  exemption. 

*  Translator  sites  operated  by  a  single  licensee  are  considered  one  use. 

'  The  fee  will  be  calculated  on  tfie  basis  of  the  applicable  rate  for  each  licensed  radio  transmitting  frequency  (channel)  which  is  used  by:  (a)  Single  user,  (b) 
shared  or  comnHjnity  repeater,  (c)  trunked  system  or  specialized  nvjixle  radio  system,  (d)  pager  system,  etc.;  plus  the  applicable  rate  for  each  of  the  commercial 
communicator's  licerised  microwave  systems  on  the  site;  subject,  however,  to  the  applicable  minimum  fee  shown  in  the  schedule  Applcable  rates  for  licensed  radio 
transmitting  frequencies  (channels)  are  shown  atiove  the  solid  lines  in  the  schedule  (S200  for  AR,  GA,  KY,  NC,  TN.  &  VA  and  $225  for  PR)  Minimum  lees  lor  this 
type  of  use  are  shown  below  the  solid  line  and  in  parenthesis  ($400  for  AR,  GA,  KY,  NC,  TN,  &  VA,  and  $450  for  PR).  Applicable  rales  for  such  microwave  systems 
are  those  established  in  use  category  No.  1 — Common  Camer  Microwave  Relay  and  Industrial  Microwave. 

*  Currently  ttiere  are  no  uses  on  National  Forest  System  larKis  within  tf>e  Southern  Region;  but  applications  are  expected  within  ttie  r>ext  few  yeara.  Fees  will  be 
based  on  appraisals  until  the  first  review  penod  (1994).  At  that  time  fees  may  be  incorporated  into  this  schedule. 
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Definitions 

Common  Carrier  Microwave  Relay 
Use:  This  group  typically  includes 
longline  carriers  who  relay  intra  and 
interstate  transmissions  using  point  to 
point  microwave  networks  or  systems. 
These  users  are  regulated  by  state 
Public  Utility  Commissions  and  must 
provide  service  to  any  consumer  with 
the  ability  to  pay  according  to  published 
rate  schedule. 

Industrial  Microwave  Use:  This  group 
includes  entities  who  are  not  in  the 
communications  business,  but  have  their 
own  internal  microwave 
communications  systems  or  networks. 
Users  in  this  group  may  include  pipeline 
and  power  companies,  railroads  and 
land  resource  management  agencies  or 
firms.  The  communication  service  is  not 
sold  and  is  limited  to  the  user. 

Radio  Broadcast  Use:  This  category 
includes  FCC  authorized  facilities  that 
broadcast  AM  and  FM  audio  signals  for 
general  public  reception.  Users  include 
radio  stations  that  generate  revenues 
from  advertising  and  public  radio 
stations  whose  revenues  are  supported 
by  subscriptions,  grants  and  donations. 
Broadcast  areas  often  overlap  state 
boundaries.  It  relates  only  to  primary 
transmitters  and  not  rebroadcast 
systems  such  as  translators.  Ancillary 
activities  authorized  under  this  use 
relate  to  microwave  and/or  2-way  radio 
links  from  a  permitted  site  to  studio  or 
other  fixed  or  mobile  units  directly 
related  to  the  broadcast  activity. 

Television  Broadcast  Use:  This 
category  includes  FCC  authorized 
facilities  that  broadcast  VHF  and  UHF 
audio  and  video  signals  for  general 
public  reception.  Users  include 
commercial  television  stations  (major 
and  independent  networks)  whose 
revenues  are  generated  from 
advertising,  and  public  television 
stations  whose  revenues  are  supported 
by  subscriptions,  grants,  and  donations. 
Broadcast  areas  may  overlap  state 
boundaries.  It  relates  only  to  primary 
transmitters  and  not  rebroadcast 
systems  such  as  translators.  Ancillary 
activities  authorized  under  this  use 
relate  to  microwave  and/or  2-way  radio 
hnks  from  a  pe.Tnitted  site  to  studio  or 
other  fixed  or  mobile  units  directly 
related  to  the  broadcast  activity. 

Cable  and  Subscription  Television 
Use:  This  category  includes  c;ible  TV 
head-end  antenna  or  satellite  dish 
receivers  used  for  community  television 
pickups  that  retransmit  by  cable  or  any 
other  means  whereby  subscribers  pay 
periodic  fees  to  receive  the  signal.  These 
systems  normally  operate  as  a 
commercial  entity  within  an  authorized 
franchise  area. 


Broadcast  Translator  Use:  This 
category  of  use  consists  of  receiving  up 
a  television  or  FM  radio  broadcast 
signal  and  rebroadcasting  it  on  a 
different  channel  or  frequency  for  local 
reception.  In  some  cases  the  translator 
relays  the  signal  to  another  booster  or 
translator.  This  category  of  use  includes 
translators  associated  with  public 
telecommunications  service. 

Passive  Reflector  Use:  Passive 
reflectors  include  various  types  of 
nonpowered  reflector  devices  used  to 
bend  or  ricochet  electronic  signals 
between  active  relay  stations  or 
between  an  active  relay  station  and 
terminal.  The  reflector  requires  point-to- 
point  line-of-sight  with  the  connecting 
relay  stations,  but  does  not  require 
electric  power.  Maintenance  is  minimal 
and  reflectors  seldom  require  visitation. 

Commercial  Communicators  Use:  An 
entity  whose  primary  business  is 
providing  communications  service  to 
others.  They  may  or  may  not  be 
regulated  by  State  Public  Utility 
Commissions  but  are  required  to  hold 
FCC  licenses.  Some  entities  also  own 
and  lease  building,  tower  and  related 
facility  space  as  part  of  their  business 
enterprise.  Those  that  do  are  usually 
communications  facility  managers. 

Cellular  Telephone  Use:  This  use  is  a 
specialized  service  of  commercial 
communicators  and  involves  a  mobile 
UHF  radio  telephone  system.  A  cell  is 
the  area  covered  by  one  transmitter/ 
receiving  site.  Radio  signals  are 
automatically  picked  up  by  another 
cell's  receiver  as  the  radio  telephone 
transmitter  passes  from  cell  to  cell. 

Internal  Two-V/ay  Radio  Repeater 
Use:  These  are  users  who  operate  two- 
way  radio  repeaters  for  the  purpose  of 
internal  communications  in  support  of 
business,  community  activities,  or  other 
organizational  objectives.  The 
communication  service  is  not  sold  and  is 
limited  to  the  user. 

Amateur  Radio  Use:  Repeaters  used 
by  individuals  or  groups  who  are 
licensed  by  FCC  as  amateur  radio 
operators. 

Personal/Private  "Receive  Only"  Use: 
These  include  radio  and  TV  receiving 
antennas,  satellite  dishes  and  other 
equipment/facilities  designed  for  the 
reception  of  electronic  signals,  serving 
private  homes  and  recreation 
residences.  These  facilities  are 
personally  owned  and  not  operated  for 
profit. 

Natural  Resources  and  Environmental 
Monitoring:  Thin  use  includes  the 
transmission  of  telemetry  data  from  a 
remote  site  to  a  central  receiving  station. 


Fee  Formula  Options  for  Multiple 
Occupancies 

To  improve  administration  of 
communication  sites,  Forest  Service 
policy  (50  FR  40574,  October  4, 1985) 
provides  for  authorizing  shared  facilities 
under  a  single  authorization.  Under  the 
conditions  of  those  authorizations, 
holdings  rather  than  the  Forest  Service 
authorize  the  use  of  their  facilities  by 
others. 

Collection  of  Forest  Service  fees  and 
performing  certain  administrative  duties 
required  under  this  type  of  authorization 
are  burdens  of  the  holder.  In  large  or 
complex  situations  the  burdens  may 
become  so  great  as  to  become 
unacceptable  to  the  holder  without  some 
remuneration  by  the  Forest  Service. 
Therefore,  when  a  determination  by  the 
Forest  Service  is  made  that  it  is 
beneficial  to  do  so  (considering  cost 
benefits  to  the  Government, 
contributions  to  the  Secretary's  program, 
general  public  benefit,  and  costs 
incurred  by  the  holder  to  administer  the 
uses),  the  authorized  officer  may  allow  a 
fee  based  on:  (1)  100%  of  the  scheduled 
fee  for  the  highest  value  use  allowed 
under  the  holder's  authorization;  and  (2) 
a  percentage  of  The,«chedule  fee  for  each 
additional  use  allowed  under  holder's 
permit  (Note,  the  percentage  of  the  fee 
retained  by  the  holder  is  intended  to 
cover  the  cost  of  administering  the  use 
within  the  terms  of  the  holders 
authorization  plus  a  reasonable  profit). 
It  will  not  apply  to  holders  whose 
primary  business  is  the  rental  of  space 
to  others  (facility  managers)  and  in 
some  cases  commercial  communicators. 

Consolidation  of  facilities  on  a  site 
may  meet  the  objectives  of  the  Forest 
Service.  In  these  cases,  the  authorized 
officer  may  negotiate  a  temporary 
discount  in  fees  to  encourage 
consolidation.  Fee  discounts  cannot 
exceed  the  holders'  cost  of 
consolidation.  In  no  case  will  fees  be 
discounted  for  cost  incurred  by  the 
holder  to  meet  the  conditions  of  the 
authorization  (maintenance,  safety 
requirements,  etc.). 

Fee  Waivers 

No  rental  fee  will  be  charged  when 
the  holder  is  another  Federal  agency  [36 
CFR  251.57  (0).  The  payment  of  a  fair 
share  of  the  cost  of  operation  and 
maintenance  of  privately  owned 
structural  and  land  improvements  will, 
however,  be  required  of  all  Federal 
agencies  who  jointly  occupy  such 
faciUties  (FSH  2709.11,  Chapter  50. 
section  53.9—15). 

Under  Pub.  L.  9&-300  and  Forest 
Service  Manual  2728.32,  facilities  and 
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extensions  from  facilities  financed 
pursuant  to  the  Rural  Electrification  Act 
of  1936  are  exempt  from  the  payment  of 
fees  prescribed  by  this  Schedule. 

Fees  to  State  and  local  governments 
may  be  waived  [36  CFR  251.57(b)l; 
except  that  fees  will  not  be  waived  if  the 
holder  charges,  or  would  charge,  the 
United  States  for  similar  privileges. 
Reciprocal  agreements  between  State  or 
local  governments  and  Federal  agencies 
will  be  honored.  Fee  waivers  by  the 
Forest  Service  have  no  effect  on  fees 
charged  by  the  holder  for  the  use  of  his 
facilities  and/or  equipment.  For  all 
others:  As  provided  by  the  Secretary  of 
Agriculture's  Regulations  36  CFR  251.57b 
and  current  Forest  Service  policy,  all  or 
part  of  the  fees  may  be  waived.  These 
procedures  are  not  affected  by  the 
proposed  fee  schedule.  It  is  the 
responsibility  of  the  holder  to  submit  a 
request  with  justification  for  fee  waiver 
to  the  authorized  officer.  Fees  will  not 
be  waived  below  $75  for  communication 
uses. 

Annual  Fee  Schedule  Adjustment 

All  categories  of  use  are  subject  to  an 
annual  fee  adjustment.  The  U.S. 
Department  of  Labor  Consumer  Price 
Index  for  All  Urban  Consumers  (CPI-U) 
for  July  of  the  current  year  will  be 
divided  by  the  CPI-U  multiplier  which 
will  be  used  to  annually  update  the 
Communication  Fee  Schedule. 

Periodic  Review  of  Fee  Schedule 

The  Forest  Service  recognizes  the 
need  for  panting  reasonable  security  to 
its  permit  holders  and  of  protecting  the 
public's  interest  by  providing  for  the 
adjustment  of  fees  when  the  value  of  the 
use  authorized  or  the  operations  of  the 
holder  clearly  indicate  that  a  fee  change 
is  justified.  To  insure  this  mutual 
protection,  the  Region  shall,  by 
September  1, 1994,  review  the  existing 
schedule  to  determine  whether  market 
conditions  and  business  practices  have 
changed  sufficiently  to  warrant  a 
schedule  revision.  Holders  will  be  given 
an  opportunity  to  provide  data  which 
might  have  a  bearing  on  that  review  and 
fee  adjustments,  if  appropriate,  will  be 
announced  to  the  holder  at  least  90  days 
before  becoming  effective  on  January  1. 
1995. 

Phase-in 

That  portion  of  the  new  fee  that 
exceeds  the  current  fee  by  100%,  but  less 
than  S2.000,  will  be  phased-in  over  a  3 
year  period.  That  portion  of  the  new  fee 
that  exceeds  the  current  fee  by  100%  and 
by  more  than  $2,000  will  be  phased-in 
over  a  5  year  period.  Fees  phased-in  will 
be  subject  to  the  CPI-U  annual  fee 
adjustment. 


Impleinentatioo 

The  fee  schedule  would  be  effective 
January  1, 1989  and  the  new  fees 
reflected  in  the  billing  for  CY  1989. 

Date:  June  3a  1988. 
Marvin  Meier, 

Deputy  Regional  Forester. 

[FR  Doa  88-16762  Filed  7-25-88;  ft45  am) 

BILLING  CODE  341»-11-« 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Semiconductor  Technical  Advisory 
Committee:  Closed  Meeting 

A  meeting  of  the  Semiconductor 
Technical  Advisory  Committee  will  be 
held  August  17, 1988,  at  9:00  a.m., 
Herbert  C.  Hoover  Building,  Room  4830, 
14th  Street  and  Constitution  Avenue, 
NVV.,  Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
Semiconductor  equipment  or  technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1988. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  Hsted  in  5  U.S.C. 
552b(cKl)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  po!"tions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628.  U.S.  Department  of 
Commerce.  Washington,  DC.  For  further 
information  call  Ruth  D.  Fitts  at  202- 
377-2583. 

Date:  July  20.  1988. 
Betty  A.  Ferrell. 

Acting  Director,  Technical  Support  Staff. 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc  88-16789  Filed  7-25-88;  8:45  amj 
BILLMG  COOE  35tO-I>T-M 


Foreign-Trade  Zones  Board 

[Docket  No.  2»-8S] 

Proposed  Foreign-Trade  Zone- 
Victoria  and  Calhoun  Counties,  Texas; 
Subzones  for  CMC  Steel  Fabricators, 
Inc.;  Extension  of  Comment  Period 

The  period  for  comments  regarding 
the  proposed  subzones  for  CMC  Steel 
Fabricators,  Inc.,  in  Victoria  County, 
Texas  (53  FR  17739,  5/18/88),  is 
extended  to  August  18. 1988,  to  allow 
interested  parties  additional  time  to 
comment  on  the  subzones. 

Comments  in  writing  and  invited 
during  this  period.  Submissions  should 
include  5  copies.  The  public  record  will 
be  available  at:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
1529, 14th  and  Pennsylvania  Avenue, 
NW..  Washington,  DC  20230. 

Dated:  July  2a  1988. 
Dennis  PuccineUi, 
Acting  Executive  Secretary. 
[FR  Doc.  88-16796  Filed  7-25-68;  8:45  amJ 
BILLING  COOC  SStO-OS-M 


[Order  No.  3881 

Resolution  and  Order  Approving  The 
Application  of  The  Westport  Economic 
Development  Corp.  For  a  Foreign- 
Trade  Zone  In  El  Paso,  TX 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
of  the  Westport  Economic  Development 
Corporation,  a  Texas  non-profit 
corporation,  filed  with  the  Foreign-Trade 
Zones  Beard  (the  Board)  on  November 
23, 1987,  requesting  a  grant  of  authority 
for  establishing,  operating,  and 
maintaining  a  general-purpose  foreign- 
tj'ade  zone  in  El  Paso,  Texas,  within  the 
El  Paso  Customs  port  of  entrj',  the 
Board,  finding  that  the  requirements  of 
the  Foreign-Trade  Zones  Act,  as 
amended,  and  the  Board's  regulations 
are  satisfied,  and  that  the  proposal  is  in 
the  public  interest,  approves  the 
application. 

As  the  proposal  involves  open  space 
on  which  buildings  may  be  constructed 
by  parties  other  ^han  the  grantee,  this 
approval  includes  authority  to  the 
grantee  to  permit  the  erection  of  such 
buildings,  pursuant  to  S  400.815  of  the 
Board's  regulations,  as  are  necessary  to 


carry  out  the  zone  proposal,  providing 
that  prior  to  its  granting  such  permission 
it  shall  have  the  concurrences  of  the 
local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall 
notify  the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary 
of  Commerce,  as  Chairman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority 
and  appropriate  Board  Order. 

Grant  To  Establish,  Operate,  and 
Maintain  a  Foreign-Trade  Zone  In  El 
Paso,  TX 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-«lu)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Westport  Economic 
Development  Corporation  (the  Grantee), 
a  Texas  non-profit  corporation,  has 
made  application  (filed  November  23, 
1987,  FTZ  Docket  37-87,  52  FR  45981)  in 
due  and  proper  form  to  the  Board, 
requesting  the  establishment,  operation, 
and  maintenance  of  a  second  foreign- 
trade  zone  in  El  Paso,  Texas,  within  the 
El  Paso  Customs  port  of  entry: 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  ail 
interested  parties  to  be  heard;  and, 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 
satisfied; 

Now.  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  150  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
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of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal,  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  site  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  DC  this  13th  day  of  July 
1988,  pursuant  to  Order  of  the  Board. 

Foreign-Trade  Zones  Board. 
C.  WilUam  Verity,  Jr., 

Chairman  and  Executive  Officer. 

Attest:  John  J.  Da  Ponfe.  Jr..  Executive 
Secretary. 

[FR  Doc.  88-16798  Filed  7-25-88;  8:45  am] 

BIUING  CODE  3S10-DS-M 


International  Trade  Administration 

[A-588-801] 

Postponement  of  Preliminary 
Antidumping  Duty  Determination; 
Certain  All-Terrain  Vehicles  from 
Japan 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

SUMMARY:  This  notice  informs  the  public 
that  we  have  received  a  second  request 
from  petitioner  in  this  investigation  to 
postpone  the  preliminary  determination 
as  permitted  by  section  733(c)(1)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  Based  on  this  request,  we  are 
postponing  our  preliminary 
determination  of  whether  sales  of 
certain  all-terrain  vehicles  from  Japan 


have  occurred  at  less  than  fair  value 
until  not  later  than  September  8, 1988. 

EFFECTIVE  DATE:  July  26,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  G.  Borden  or  Louis  Apple. 
Office  of  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
(202)  377-3003  or  (202)  377-1769. 

SUPPLEMENTARY  INFORMATION:  On 

March  7.  1988  (52  FR  7222)  we  published 
a  notice  of  initiation  of  an  antidumping 
duty  investigation  to  determine  whether 
certain  all-terrain  vehicles  from  Japan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  The 
notice  stated  that  we  would  issue  our 
preliminary  determination  by  July  18, 
1988. 

As  detailed  in  the  notice,  the  petition 
alleged  that  imports  of  certain  all-terrain 
vehicles  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

On  July  6, 1988,  we  published  a  notice 
postponing  the  preliminary 
determination  of  whether  sales  of 
certain  all-terrain  vehicles  from  Japan 
have  occurred  at  less  than  fair  value 
until  not  later  than  August  8, 1988. 

On  July  14, 1988,  petitioner,  Polaris 
Industries  LP.,  requested  that  the 
Department  extend  the  period  for  the 
preliminary  determination  until  not  later 
than  210  days  after  the  date  of  receipt  of 
the  petition  in  accordance  with  section 
733(c)(1)(A)  of  the  Act.  Accordingly,  the 
period  for  determination  in  this  case  is 
hereby  extended.  We  intend  to  issue  a 
preliminary  determination  not  later  than 
September  6, 1988. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act. 

Jan  W.  Mares. 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  88-16794  Filed  7-25-88:  8:45  amj 

BILUNG  CODE  3S10-DS-M 

Short-Supply  Review  on  Certain 
Stainless  Steel;  Request  For 
Comments 

AGENCY:  Import  administration. 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Paragraph  8  of  the 
U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products,  with 
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respect  to  certain  AISI  grade  303 
stainless  steel  wire. 
DATE:  Comments  must  be  submitted  on 
or  before  August  5, 1968. 
ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  EHrector.  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  (202)  377-0159. 
SUPPLEMENTARY  INFORMATION: 
Paragraph  8  of  the  U.S.-Japan 
Arrangement  on  Certain  Steel  Products 
provides  that  if  the  U.S.  determines  that 
"*  *  *  because  of  abnormal  supply  or 
demand  factors,  the  United  States  steel 
industry  will  be  unable  to  meet  demand 
in  the  United  States  of  America  for  a 
particular  category  or  subcategory 
(including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  category  or 
subcategory  *  *  *". 

We  have  received  a  short-supply 
request  for  certain  AISI  grade  303 
stainless  steel  nvire  with  diameters 
ranging  from  2.403  mm  to  2.430  mm  or 
from  2.605  to  2.623  mm,  in  coils  weighing 
between  50  and  55  kilograms  each,  with 
a  tensile  strength  of  123,000  to  145,000 
psi,  and  with  a  12  RMS  finish  or  better. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  August  5, 1988.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  on  this  request  in  a 
public  file.  Anyone  submitting  business 
proprietary  information  should  clearly 
identify  that  portion  of  their  submission 
and  also  provide  a  non-proprietary 
submission  which  can  be  placed  in  the 
public  file.  The  pubhc  file  will  be 
maintained  in  the  Central  Records  Unit, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099  at  the  above 
address. 

July  13, 1988. 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  88-16797  Filed  7-25-88:  8:45  am] 
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University  of  Madidne  and  Ocnttstry  of 
New  Jersey  et  aL;  C«moiidaAed 
Decision  on  ApplJcaMoni  For  Duty- 
Free  Entry  of  Electron  Mteroecopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  88-154.  Applicant: 
University  of  Medicine  end  Dentistry  of 
New  Jersey,  Piscataway,  NJ  06854. 
Instrument:  Electron  Microscope,  Model 
JEM-1200EX.  Manufacturer  JEOL,  Ltd., 
Japan.  Intended  Use:  See  notice  at  53  FR 
17094,  May  13, 1988.  Instrument 
Ordered:  February  9, 1988. 

Docket  Number  88-157.  Applicant: 
Dana-Farber  Cancer  Institute,  Boston, 
MA  02115.  Instrument:  Electron 
Microscope.  Model  JEM-IOGCX. 
Manufacturer  JEOL,  Ltd.,  Japan. 
Intended  Use:  See  notice  at  53  FR  17094, 
May  13. 1988.  Instrument  Ordered: 
January  25, 1988. 

Docket  Number  88-162.  Applicant: 
University  of  Wisconsin-Madison. 
Madison.  WI  53706.  Instrument  Electron 
Microscope,  Model  JEM-1200EX/SEG/ 
DP/DP.  Manufacturer  JEOL.  Ltd.,  Japan. 
Intended  Use:  See  notice  at  53  FR  1709J, 
May  13, 1988.  Instrument  Ordered: 
January  14, 1988. 

Docket  Number  88-166.  Applicant: 
Harvard  Medical  School,  Boston,  MA 
02115.  Instrument:  Electron  Microscope. 
Model  JEM-1200EX.  Manufacturer 
JEOL,  Ltd.,  Japan.  Intended  Use:  See 
notice  at  53  FR  18329,  May  23, 1988. 
Instrument  Ordered:  January  27, 1988. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States  either 
at  the  time  of  order  of  each  instrument 


or  at  the  time  of  receipt  of  application 
by  the  U.S.  Customs  Service. 
Fraalc  W.  OmI 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  8»-16795  Filed  7-25-88;  8:45  am] 
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Export  Trade  Certtficate  of  Review 

AGENCr.  International  Trade 
Administration,  Commerce. 
action:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  E.  Stiner,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  AdministraHon,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Compnay  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  5618,  Washington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  88- 
00010."  A  summary  of  the  application 
follows. 

Applicant:  Michigan  Export 
Development  Authority,  State  of 
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Nitichigaii.  P.O.  Box  30017.  Lansing, 
Micfaigao  48909.  Contact:  Randy 
HannBon,  Executive  Director, 
Telephone:  (517)  373-1054. 

Application  #;  88-00010. 

Date  Deemed  Submitted:  July  14, 1988. 

Members  (in  addiLon  to  applicant): 
None. 

Summary  of  the  Application: 

Export  Trade: 

Products 

All  products. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  products) 

Michigan  Export  Development 
Authority  [MEDA]  intends  to  provide  or 
arrange  for  the  provision  of  shipping 
(overseas  freight  transportation,  inland 
freight  to  the  terminal  or  port,  terminal 
or  port  storage,  packing  and  crating, 
freight  forwarding,  chartering  of  vessels, 
consolidation  of  shipments, 
documentation,  wharfage  and  handling 
charges,  and  other  services  directly 
related  to  the  movement  of  goods  being 
exported  or  in  the  course  of  being 
exported),  credit  and  banking  terms, 
financing,  insurance,  legal,  foreign 
exchange,  product  adaptation,  taxation, 
and  marketing  services. 

Export  Markets: 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation: 

MEDA  seeks  certification  to: 

1.  Enter  into  joint  discussion  and 
negotiations  with  foreign  buyers 
concerning: 

(a)  Standardized  production 
specifications,  quantities,  timing, 
shipping,  packing,  credit,  .ind  banking 
terms  necessary  to  meet  the  needs  of  the 
foreign  buyer.  MEDA,  and  members: 

(b)  Standardized  quahty  standards 
that  meet  foreign  buyer  specifications; 
and 

(c)  Standardized  bidding  procedures 
acceptable  to  foreign  buyers. 

2.  Act  jointly  to  negotiate  chai-ges  and 
other  terms  and  to  negotiate  contracts 
with  providers  of  transportation 
services,  including  advantageous  freight 
contracts  with  individual  carriers  and 
carrier  conferences,  chartering  of 
vessels  for  MEDA  and  members,  and 
negotiations  for  inlfuid  transportation 


for  goods  in  the  course  of  being 
exported. 

3.  Enter  into  agreements  among 
MEDA  and  members  on  the  terms  of 
each  party's  participation  in  the 
negotiation  and  fulfillment  of 
transportation  contracts,  including 
participation  in  inland  transportation 
negotiations  for  goods  to  be  exported. 

4.  Refuse  to  deal  with  an  individual  or 
company  with  respect  to  the  export  of 
any  goods  or  service  to  a  foreign  buyer. 

5.  Refuse  to  deal  with  respect  to  the 
export  of  any  goods  or  service  to  a 
foreign  buyer  with  any  member  not 
complying  with  the  standards, 
agreements,  or  other  terms  of  export 
trade  set  by  MEDA  and/or  its  members. 

6.  Exchange  information  and  m.ake 
agreements  concerning  the  extent  of 
member  participation  in  transactions 
which  involve  MEDA  and/or  members. 
The  information  to  be  exchanged 
includes: 

(a)  Information  that  is  already 
available  to  the  trade  or  to  the  general 
public; 

(b)  Information  (such  as  selling 
strategies,  prices,  projected  demand, 
customary  terms  of  sale)  solely  about 
the  export  market 

(c)  Information  on  costs  specific  to  the 
export  market  (such  as  ocean  freight, 
inland  freight  to  terminal  or  port  storage, 
wharfage  and  handling  charges, 
insurance,  agents,  commissions,  export 
sales  documentation  and  service,  and 
export  sales  financing); 

(d)  Information  about  U.S.  and  foreign 
legislation  and  regulation  affecting  sales 
to  export  markets: 

(e)  Information  about  the  price, 
quality,  quantity,  source,  and  delivery 
dates  of  goods  or  services  available 
from  members  for  exports; 

(f)  Information  about  terms  and 
conditions  of  contracts  for  sales  in  the 
export  market  to  be  considered  and /or 
bid  on  by  MEDA  and  its  members;  and 

(g)  Any  other  commercial,  financial,  or 
industrial  information  (such  as 
production  capacity  or  quality  control 
procedures)  strictly  regarding  exports 
that  is  not  already  generally  available  to 
the  trade  or  public  from  members  or 
suppliers  to  a  transaction. 

7.  Enter  into  exclusive  or  nonexclusive 
agreements  with  export  intermediaries 
of  any  type  to  appoint  an  export 
intermediary  to  act  for  or  provide 
services  to  MEDA  and  members, 
whereby  each  export  intermediary  may 
agree  not  to  represent  MEDA  and 
members'  competitors  in  the  sale  of 
goods  or  services  to  any  export  market 
and  not  to  buy  any  goods  or  services 
from  any  of  MEDA  or  members' 
competitors  for  resale  in  any  export 
market. 


8.  Enter  into  exclusive  or  nonexclusive 
agreements  with  foreign  customers, 
whereby  each  customer  may  agree  not 
to  purchase  goods  or  services  from 
MEDA's  or  members'  competitors. 

9.  Enter  into  exclusive  or  nonexclusive 
agreements  with  export  intermediaries 
of  any  type  to  provide  Export  Trade 
Facilitation  Services. 

10.  Limited  membership  in  MEDA  to 
businesses  operating  in  Michigan  and  to 
Michigan  residents. 

11.  Enter  into  joint  ventures  and  other 
agreements  between  members  and 
nonmembers  (including  nonmembers 
located  outside  Michigan)  that  specify 
or  meet  standards  on  quality,  quantity, 
and  price  specifications  for  transactions. 
MEDA  will  engage  in  price,  quality, 
quantity,  and  other  negotiations  directly 
with  the  foreign  buyer  when 
appropriate.  Otherwise,  such 
specifications  will  be  set  by  agreement 
between  MEDA  and  members  and  the 
customer. 

Date:  July  20, 1988. 
lohn  E.  Stiner, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  88-16748  Filed  7-25-83;  8:45  amj 
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[A-508-801] 

Initiation  of  Antidumping  Duty 
Investigation;  Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whettier  Cured  or  Uncured,  From 
Israel 

agency:  Import  Administration, 
Intemafional  Trade  Administration, 
Department  of  Commerce. 

ACTlOlt:  Notice. 

summary:  On  the  basis  of  a  p)€tition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  (hereinafter  referrd  to 
as  industrial  belts)  from  Israel  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  this 
investigati^  proceeds  normally,  the  ITC 
will  make  it^reliminary  determination 
on  or  before  Aigust  15, 1988.  If  that 
determination  is  affinnative,  we  will 
make  a  preliminary  determination  on  or 
before  December  7, 1988. 
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EFFECTIVE  DATE:  July  26, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  June  30, 1988,  we  received  a 
petition  filed  in  proper  form  by  Gates 
Rubber  Company  on  behalf  of  the 
domestic  industrial  belts  industry.  In 
compliance  with  the  filing  requirements 
of  19  CFR  353.36,  petitioner  alleges  that 
imports  of  industrial  belts  from  Israel 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury,  to,  a  U.S. 
industry. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 

"FOR  FURTHER  INFORMATION  CONTACT" 

section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

Petition  considers  the  prices  it  must 
use  to  meet  the  competition  as  its  best 
evidence  of  Israeli  selling  prices  in  the 
United  States.  United  States  price  was 
based  on  distributor's  selling  prices  to 
industrial  consumers.  Petitioner 
deducted,  where  appropriate,  profit, 
movement  charges,  and  import  duties. 

Petitioner  based  foreign  market  value 
on  its  own  export  prices  which  its 
representative  in  Israel  advises  are 
necessary  for  its  belts  to  be  competitive 
in  Israel.  Petitioner  also  adjusted  for  any 
difference  in  credit  terms  between  the 
United  States  and  the  home  market. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioners  allege  dumping  margins 
ranging  from  3.8%  to  252.5%. 

Petitioners  also  allege  that  "critical 
circumstances"  exist,  within  the 
meaning  of  section  733(e)  of  the  Act, 
with  respect  to  imports  of  industrial 
belts  fix)m  Israel. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
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reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on 
industrial  belts  from  Israel  and  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  iitiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  from  Israel 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
will  also  make  a  determination  as  to 
whether  critical  circumstances  exist 
with  respect  to  the  subject  merchandise. 
If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  by  December  7, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  currently  provided  for 
under  TSUSA  item  numbers  358.0210, 
358.0290,  358.0610,  358.0690,  358.0800, 
358.0900,  358.1100,  358.1400,  358.1600, 
657.2520,  773.3510,  773.3520  and 
currently  classifiable  under  HS  item 
numbers  5910.00.10,  5910.00.90, 
4010.10.10,  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  fiat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 


containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e..  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combusion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivilged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  15, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  industrial 
belts  from  Israel  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
luly  20. 1988. 
Ian  W.  Maiea, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-16800  Filed  7-25-88:  8:45  am] 

BIUJNG  COOC  UIO-OS-M 


[A-475-a02] 

Initiation  of  Antidumping  Duty 
Investigation;  Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured,  From  Italy 

AQENCV:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured  (hereinafter  referred  to 
as  industrial  belts),  from  Italy  are  being, 
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or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  August  15,  1988.  If  that 
determination  is  affirmative,  we  will 
make  a  preliminary  determination  on  or 
before  December  7, 1988. 
EFFECTIVE  DATE:  July  26. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  June  30, 1988,  we  received  a 
petition  filed  in  proper  form  by  Gates 
Rubber  Company  on  behalf  of  the 
domestic  industrial  belts  industry,  in 
compliance  with  the  filing  requirements 
of  19  CFR  353.36,  petitioner  alleges  that 
imports  of  industrial  belts  from  Italy  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure. 
or  threaten  material  injury  to,  a  U.S. 
industry. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  suppoit  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  considers  the  prices  it  must 
use  to  meet  the  comp'jlition  as  its  best 
evidence  of  Italian  selling  prices  in  the 
United  States.  United  States  price  was 
based  on  distributor's  selling  prices  to 
industrial  consumers.  Petitioner 
deducted,  where  appropriate,  profit, 
movement  charges,  and  import  duties. 

Petitioner  calculated  foreign  market 
value  by  multiplying  the  published  list 
price  in  the  home  market  by  a  multiplier 
representing  the  distributor  "best  buy" 
discount.  Petitioner  also  adjusted  for 
any  difference  in  credit  terras  between 
the  United  States  and  the  home  market. 
That  resulting  price  in  local  currency 
was  then  divided  by  the  applicable 
exchange  rate  to  obtain  a  price  in 
dollars. 


Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioners  allege  dumping  margins 
ranging  from  2.3%  to  138.7%. 

Petitioners  also  allege  that  "critical 
circumstances"  exist,  within  the 
meaning  of  section  733(e)  of  the  Act, 
with  respect  to  imports  of  industrial 
belts  from  Italy. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on 
industrial  belts  from  Italy  and  found  that 
it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  from  Italy  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
will  also  make  a  determination  as  to 
whether  critical  circumstances  exist 
with  respect  to  the  subject  merchandise. 
If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  by  December  7, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  ^opy  of  Ihe 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Co.Time.'"ce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 


The  products  covered  by  diis 
investigation  are  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  cxurently  provided  for 
under  TSUSA  item  numbers  358.0210. 
358.0290,  358.0610,  358.0690,  358.0800, 
358.0900,  358.1100,  358.1400,  358.1600. 
657.2520,  773.3510.  773.3520  and 
currently  classifiable  under  HS  item 
numbers  5910.00.10,  5910.00.90, 
4010.10.10,  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  flat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protection  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  15. 
1988,  whether  tliere  is  a  reasonable 
indication  that  imports  of  industrial 
belts  from  Italy  msterially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated: 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 

{uly  20, 1988. 

fan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  88-16001  Filed  7-25-88:  8:45  am) 
BILLING  CODE  3S10-DS-M 
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(A-58S-M7] 

Initiation  of  Antidumping  Duty 
Investigation;  Industrial  Belts  and 
Components  and  Parts  Ttiereof , 
Whether  Cured  or  Uncured,  From 
Japan 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  (hereinafter  referred 
to  as  industrial  belts]  from  Japan  are 
beiag,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  this  product  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preUminary  determination  on  or  before 
August  15, 1988.  If  that  determination  is 
affirmative,  we  will  make  a  preliminary 
determination  on  or  before  December  7, 
1988. 

EFFECTIVE  DATE:  July  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  377-17C9. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  June  30, 1988,  we  received  a 
petition  filed  in  proper  form  by  Gates 
Rubber  Company  on  behalf  of  the 
domestic  industrial  belts  industry.  In 
compliance  with  the  filing  requirements 
of  19  CFR  353.36,  petitioner  alleges  that 
imports  of  industrial  belts  from  Japan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
i.^dust^y. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  this  notice. 


United  States  Price  and  Foreign  Market 
Value 

Petitioner  considers  the  prices  it  must 
use  to  meet  the  competition  as  its  best 
evidence  of  Japanese  selling  prices  in 
the  United  States.  United  States  price 
was  based  on  the  distributor's  selling 
prices  to  industrial  consumers. 
Petitioner  deducted,  where  appropriate, 
profit,  movement  charges,  and  import 
duties. 

Petitioner  calculated  foreign  market 
value  by  multiplying  the  published  list 
price  in  the  home  market  by  a  multiplier 
determination  by  December  7, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclatiu-e.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  from  Japan  currently 
provided  for  under  TSUSA  item 
numbers  358.0210,  358.0290,  358.0610, 
358.0690.  358.0800,  358.0900,  358.1100, 
358.1400,  358.1600,  657.2520.  773.3510. 
773.3520  and  representing  the  distributor 
"best  buy"  discount.  Petitioner  also 
adjusted  for  any  difference  in  credit 
terms  between  the  United  States  and  the 
home  market.  The  resulting  price  in 
local  currency  is  then  divided  by  the 
applicable  exchange  rate  to  obtain  a 
price  in  dollars. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 


petitioners  allege  dumping  margins 
ranging  from  11.3%  to  176.5%.  ' 

Petitioners  also  allege  that  "critical 
circiunstances"  exist,  within  the 
meaning  of  section  733(e)  of  the  Act, 
with  respect  to  imports  of  industrial 
belts  from  Japan. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on 
industrial  belts  from  Japan  and  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  from  Japan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
will  also  make  a  determination  as  to 
whether  critical  circumstances  exist 
with  respect  to  the  subject  merchandise. 
If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary  currently 
classifiable  under  HS  item  numbers 
5910.00.10,  5910.00.90,  4010.10.10,  and 
4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  fiat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 
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Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  15, 
1988,  whether  there  is  a  reasonable 
Indication  that  imports  of  Industrial 
belts  from  Japan  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
July  20. 1988. 
|an  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  88-16802  Filed  7-25-88;  8:45  am) 

BILUNG  CODE  3S10-OS-M 


[A-559-M2] 

Initiation  of  Antidumping  Duty 
Investigation;  Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured,  From 
Singapore 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  (hereinafter  referred 
to  as  industrial  belts)  from  Singapore 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  this  product  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
August  15, 1988.  If  that  determination  is 
affirmative,  we  will  make  a  preliminary 
determination  on  or  before  December  7, 
1988. 

EFFECTIVE  DATE:  July  26,  1968. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  June  30, 1988,  we  received  a 
petition  filed  in  proper  form  by  Gates 


Rubber  Company  on  behalf  of  the 
domestic  industrial  belts  industry.  In 
compliance  with  the  filing  requirements 
of  19  CFR  353.36,  petitioner  alleges  that 
imports  of  industrial  belts  from  Japan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  considers  the  prices  it  must 
use  to  meet  the  competition  as  its  best 
evidence  of  Singapore  selling  prices  in 
the  United  States.  United  States  price 
was  based  on  distributor's  selling  prices 
to  industrial  consumers.  Petitioner 
deducted,  where  appropriate,  profit, 
movement  charges,  and  import  duties. 

Petitioner  calculated  foreign  market 
value  by  multiplying  the  published  list 
price  in  the  home  market  by  a  multiplier 
representing  the  distributor  "best  buy" 
discount.  Petitioner  also  adjusted  for 
any  difference  in  credit  terms  between 
the  United  States  and  the  home'market. 
That  resulting  price  in  local  currency  is 
then  divided  by  the  applicable  exchange 
rate  to  obtain  a  price  in  dollars. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioners  allege  dumping  margins 
ranging  from  0  to  42.2%. 

Petitioners  also  allege  thafk'critical 
circumstances"  exist,  within  Wie 
meaning  of  section  733(e)  of  the  Act, 
with  respect  to  imports  of  industrial 
belts  from  Singapore. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on 
industrial  belts  from  Singapore  and 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  from 
Singapore  are  being,  or  are  likely  to  be. 


sold  in  the  United  States  at  less  than  fair 
value.  We  will  also  make  a 
determination  as  to  whether  critical 
circumstances  exist  with  respect  to  the 
subject  merchandise.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  by  December 
7, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s]  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  currently  provided  for 
under  TSUSA  item  numbers  358.0210, 
358.0290.  358.0610,  358.0690,  358.0800, 
358.0900,  358.1100,  358.1400,  358.1600. 
657.2520,  773.3510,  773.3520  and 
currently  classifiable  under  HS  item 
numbers  5910.00.10,  5110.00.90, 
4010.10.10,  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  flat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  Hber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  ss  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
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combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

NotifiGation  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  15, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  industrial 
belts  from  Singapore  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2]  of  the  Act 
luly  20.  ISSa. 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc.  8a-16803  Filed  7-25-68;  8:45  am] 

BILUNQ  COOC  3S1(HIS-M 


[A-580-801] 

Initiation  of  Antidumping  Duty 
Investigation;  Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whettier  Cured  or  Uncured,  from 
South  Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 

SUMMARV:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  (hereinafter  referred 
to  as  industrial  belts)  from  South  Korea 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  this  product  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 


normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
August  15, 198a  If  that  determination  is 
affirmative,  we  will  make  a  preliminary 
determination  on  or  before  December  7, 
1988. 

EFFECnVE  date:  July  26, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  377-1769. 

SUPPLEMENTAIIY  IMFOmiiATION: 

The  Petition 

On  June  30, 1988,  we  received  a 
petition  filed  in  proper  form  by  Gates 
Rubber  Company  on  behalf  of  the 
domestic  industrial  belts  industry.  In 
compliance  with  the  filing  requirements 
of  19  CFR  353.36,  petitioner  alleges  that 
imports  of  industrial  belts  from  South 
Korea  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

United  States  price  was  based  on 
distributor's  selling  prices  to  industrial 
consumers.  Petitioner  deducted,  where 
appropriate,  profit,  movement  charges, 
and  import  duties. 

Petitioner  calculated  foreign  market 
value  by  multiplying  the  published  list 
price  in  the  home  market  by  a  multiplier 
representing  the  distributor  "best  buy" 
discount.  Petitioner  also  adjusted  for 
any  difference  in  credit  terms  between 
the  United  States  and  the  home  market 
That  resulting  price  in  local  currency 
was  then  divided  by  the  applicable 
exchange  rate  to  obtain  a  price  in 
dollars. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioners  allege  dumping  margins 
ranging  from  0  to  145.7%. 

Petitioners  also  allege  that  "critical 
circumstances"  exist  within  the 
meaning  of  section  733(e)  of  the  Act 
with  respect  to  imports  of  industrial 
belts  from  South  Korea. 


Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  nfter  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on 
industrial  belts  from  South  Korea  and 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  from  South 
Korea  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  We  will  also  make  a 
determination  as  to  whether  critical 
circumstances  exist  with  respect  to  the 
subject  merchandise.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  by  December 
7. 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, . 
we  will  be  providing  both  the 
appropriate  Tariff  Schedulea  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
aproval.  As  with  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NfW.,  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Sepcialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  currently  provided  for 
under  TSUSA  item  numbers  358.0210, 
358.0290,  358.0610,  358.0690,  358.0800, 
358.0900,  358.1100,  358.1400,  35ai600, 
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657.2520,  773.3510.  773.3520  and 
currently  classifiable  under  HS  item 
numbers  5910.00.10.  5910.00.90, 
4010.01.10,  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  flat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  eithnr 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  15, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  industrial 
belts  from  South  Korea  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
July  20, 1988. 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  88-16804  Filed  7-25-88:  8:45  am) 
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(A-583-804] 

Initiation  of  Antidumping  Duty 
Investigation;  Industrial  Beits  and 
Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured,  From 
Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


action:  Notice. 


SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured  (hereinafter  referred  to 
as  industrial  belts]  from  Taiwan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  this  product  materially  injure, 
or  threaten  materia!  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
August  15, 1988.  If  that  determination  is 
affirmative,  we  will  make  a  preliii'iaary 
determination  on  or  before  December  7, 
1988. 

EFFECTIVE  DATE:  July  26, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  377-1769. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  June  30, 1988,  we  received  a 
petition  filed  in  proper  form  by  Gates 
Rubber  Company  on  behalf  of  the 
domestic  industrial  belts  industry.  In 
compliance  with  the  filing  requirements 
of  19  CFR  353.36,  petitioner  alleges  that 
imports  of  industrial  belts  from  Taiwan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"FOR  FURTHER  INFORMATION  CONTACT" 
section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  considers  the  prices  it  must 
use  to  meet  the  competition  as  its  best 
evidence  of  Taiwanese  selling  prices  in 
the  United  States.  United  States  price 
was  based  on  distributor's  selling  prices 
to  industrial  consumers.  Petitioner 


deducted,  where  appropriate,  profit, 
movement  charges,  and  import  duties. 

Petitioner  calculated  foreign  market 
value  by  multiplying  the  published  list 
price  in  the  home  market  by  a  multiplier 
representing  the  distributor  "best  buy" 
discount.  Petitioner  also  adjusted  for 
any  difference  in  credit  terms  between 
the  United  States  and  the  home  market. 
That  resulting  price  in  local  currency 
was  then  divided  by  the  applicable 
exchange  rate  to  obtain  a  price  in 
dollars. 

Based  on  comparison  of  United  States 
price  and  foreign  market  value, 
petitioners  alleged  dumping  margins 
ranging  from  0  to  38.7%. 

Petitioners  also  allege  that  "critical 
circumstances"  exist,  within  the 
meaning  of  section  733(e)  of  the  Act. 
with  respect  to  imports  of  industrial 
belts  from  Taiwan. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on 
industrial  belts  from  Taiwan  and  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  from  Taiwan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  tl;an  fair  value.  We 
will  also  make  a  determination  as  to 
whether  critical  circumstances  exist 
with  respect  to  the  subject  merchandise. 
If  our  investigation  proceeds  normally, 
we  will  make  cur  preliminary 
determination  by  December  7, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
Syste.m  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 
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We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
nuniber(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit.  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may   ' 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  currently  provided  for 
under  TSUSA  item  numbers  358.0210, 
358.0290,  358.0610,  358.0690,  358.0800, 
358.0900,  358.1100,  358.1400,  358.1600, 
657.2520,  773.3510.  773.3520  and 
currently  classifiable  under  HS  item 
numbers  5910.00.10,  5910.00.90, 
4010.10.10.  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  flat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Detennination  by  ITC 

The  ITC  will  determine  by  August  15. 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  industrial 
belts  from  Taiwan  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated; 


otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
July  20, 1968. 
)an.  W.  Mares, 

Ass  is  tan  t  Secretary  for  Import 
A  dministration. 
[FR  Doc.  88-16805  Filed  7-25-88;  8:45  amj 
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[Docket  No.  A-412-802] 

Initiation  of  Antidumping  Duty 
Investigation;  Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured,  From  ttie 
Untted  Kingdom 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured.  (hereinafter  referred 
to  as  industrial  belts)  from  the  United 
Kingdom  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  August  15. 1988.  If  that 
determination  is  affirmative,  we  will 
make  a  preliminary  determination  on  or 
before  December  7, 1988. 
EFFECTIVE  DATE:  )uly  26.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230;  telephone  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  June  30, 1988.  we  received  a 
petition  filed  in  proper  form  by  Gates 
Rubber  Company  on  behalf  of  the 
domestic  industrial  belts  industry.  In 
compliance  with  the  filing  requirements 
of  19  CFR  353.36.  petitioner  alleges  that 
imports  of  industrial  belts  from  the 
United  Kingdom  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 


than  fair  value  within  the  meaning  of 
section  731  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  consider  the  prices  it  must 
use  to  meet  the  competition  as  its  best 
evidence  of  the  United  Kingdom's  selling 
prices  in  the  United  States.  United 
States  price  was  based  on  distributor's 
selling  prices  to  industrial  consumers. 
Petitioner  deducted,  where  appropriate, 
profit,  movement  charges,  and  import 
duties. 

Petitioner  calculated  foreign  market 
value  by  multiplying  the  published  list 
price  in  the  home  market  by  a  multiplier 
representing  the  distributor  "best  buy" 
discount.  Petitioner  also  adjusted  for 
any  difference  in  credit  terms  between 
the  United  States  and  the  home  market. 
That  resulting  price  in  local  currency 
was  then  divided  by  the  applicable 
exchange  rate  to  obtain  a  price  in 
dollars. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioners  allege  dumping  margins 
ranging  from  3.4%  to  123.7% 

Petitioners  also  allege  that  "critical 
circumstances"  exist,  within  the 
meaning  of  section  733(e)  of  the  Act, 
with  respect  to  imports  of  industrial 
belts  from  the  United  Kingdom. 

Initiation  of  Investigatioa 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on 
industrial  belts  from  the  United 
Kingdom  and  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act.  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  industrial 
belts  from  the  United  Kingdom  are 
being,  or  are  likely  to  be,  sold  in  the 
United^States  at  less  than  fair  value.  We 
will  also  make  a  determination  as  to 
whether  critical  circumstances  exist 
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with  respect  to  the  subject  merchandise. 
If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  by  December  7, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tanli  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
numberjs)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
366  consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14fh  Street  and  Constitution 
Avenue  NVV.,  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covei  3d  by  this 
investigation  are  industrial  belts  and 
components  and  parts  therei)f,  whether 
I    cured  or  uncured,  currently  provided  for 
under  TSUSA  item  numbers  358.0210, 
358.0290,  358.0610,  358.0090,  358.0800, 
358.0900,  358.1100,  358.1400,  358.1600, 
657.2520,  773.3510,  773.3520,  and 
currently  classifiable  under  HS  item 
numbers  5910.00.01,  5910.00.90, 
4010.10.10,  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
includes  V-belts,  synchionous  belts, 
round  belts  and  flat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cordor  strand,  and 
whether  in  endless  ^|drlosed  loop) 
belts,  or  in  belting  i^^^ths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 


provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivilieged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
conent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  15, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  industrial 
belts  from  the  United  Kingdom 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  be  terminated; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
July  20, 1988. 
|an  W.  Mares, 

Assistant  Secretary  for  Impart 
A  dniinistration. 

[FR  Doc.  88-16806  Filed  7-25-88;  8:45  am] 
BILLING  CODE  3S10-OS-M 


[A-428-8021 

Initiation  of  Antidumping  Duty 
Investigation;  Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured,  From  the 
Federal  Republic  of  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  (hereinafter  referred 
to  as  industrial  belts)  from  the  Federal 
Republic  of  Germany  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  August  15, 1988.  If  that 
determination  is  affirmative,  we  will 


make  a  preliminary  determination  on  or 
before  December  7, 1988. 

EFFECTIVE  DATE:  July  26,  1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230:  telephone  (202)  377-1769. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  June  30, 1988,  we  received  a 
petition  filed  in  proper  form  by  Gates 
Rubber  Company  on  behalf  of  the 
domestic  industrial  belts  industry.  In 
compliance  with  the  filing  requirements 
of  19  CFR  353.36,  petitioner  alleges  that 
imports  of  industrial  belts  from  the 
Federal  Republic  of  Germany  are  being, 
or  are  likely  to  be.  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
these  imports  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

If  any  interested  party  as  described 
under  paragraph  (C),  (D),  (E).  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact"   • 
section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  considers  the  prices  it  must 
use  to  meet  the  competition  as  its  best 
evidence  of  German  selling  prices  in  the 
United  States.  United  States  price  was 
based  on  distributor's  selling  prices  to 
industrial  consumers.  Petitioner 
deducted,  where  appropriate,  profit, 
movement  charges,  and  import  duties. 

Petitioner  calculated  foreign  market 
value  by  multiplying  the  published  list 
price  in  the  home  market  by  a  multiplier 
representing  the  distributor  "best  buy" 
discount.  Petitioner  also  adjusted  for 
any  difference  in  credit  terms  between 
the  United  States  and  the  home  market. 
That  resulting  price  in  local  currency 
was  then  divided  by  the  applicable 
exchange  rate  to  obtain  a  price  in 
dollars. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioners  allege  dumping  margins 
ranging  from  0  to  269.8%. 

Petitioners  also  allege  that  "critical 
circumstances"  exist,  within  the 
meaning  of  section  733(e)  of  the  Act, 
with  respect  to  imports  of  industrial 
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belts  from  the  Federal  Republic  of 
Germany. 

Initiation  of  Investigatioii 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on 
industrial  belts  from  the  Federal 
Republic  of  Germany  and  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  732  of  the  Act,  we  are 
initiating  an  antidumping  duty 
investigationtft-determine  whether 
imports  of  iMusmal  belts  from  the 
Federal  Republic  of  Germany  are  being, 
or  are  likely  to  ba  sold  in  the  United 
States  at  less  than  fair  value.  We  will 
also  make  ad^ermination  as  to 
whether  crfucal  circumstances  exist 
with  resriect  to  the  subject  merchandise. 
If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  by  December  7, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  industrial  belts  and 
components  and  parts  thereof,  whether 


cured  or  uncured,  currently  provided  for 
under  TSUSA  item  numbers  358.02ia 
358.0290,  358.0610.  358.0690,  3580)600, 
358.0900.  358.1100.  358.1400,  35ai600. 
657.2520.  773.3510.  773.3520,  and 
currently  classifiable  under  HS  item 
numbers  5910.00.10.  5910JX).90, 
4010.10.10,  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts,  and  flat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e..  closed  loop] 
belts,  or  in  belting  lengths  or  links.  This 
investigation  excludes  conveyor  belts 
and  automotive  belts  as  well  as  front 
engine  drive  belts  found  on  equipment 
powered  by  internal  combustion 
engines,  including  trucks,  tractors, 
buses,  and  lift  trucks. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  TTQ  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  discuss  such  information  either 
publicly  or  under  administrative 
protective  order  without  written  consent 
of  the  Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  15, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  industrial 
belts  from  the  Federal  Republic  of 
Germany  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  be  terminated; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
luly  20, 1988. 

fan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  8S-16799  Filed  7-25-88;  8:45  am] 

BILUNG  CODE  3S1(M»-M 


[C-508-802] 

initiation  of  CountervaWng  Duty 
Investigation;  Industrial  Bolts  and 
Components  and  Parts  Thereof, 
Wiietlier  Cured  or  Uncured,  from  Israel 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Israel  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured  (industrial  belts],  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  from 
Israel  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  The 
petition  also  alleges  that  "critical 
circimistances"  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  August  14, 1988,  and  we 
will  make  our  preliminary  determination 
on  or  before  September  23, 1988. 

EFFECTIVE  DATE:  July  26, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Rick  Herring  or  Barbara  Tillman,  Office 
of  Investigations,  Import  Administration, 
Room  B-099,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230; 
telephone:  (202)  377-0187  or  377-2438. 

SUPPtEMENTARY  INFORMATION: 

The  Petition 

On  June  30. 1988,  we  received  a 
petition  filed  in  proper  form  from  the 
Gates  Rubber  Company  on  behalf  of  the 
U.S.  industry  producing  industrial  belts. 
In  compliance  with  the  filing 
requirements  of  section  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26). 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Israel  of 
industrial  belts  receive  subsidies  within 
the  meaning  of  section  701  of  the  Act.  In 
addition,  the  petition  alleges  that  such 
imports  materially  injure,  or  threaten 
material  injury  to.  the  U.S.  industry 
producing  a  like  product  The  petition 
also  alleges  that  "critical 
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circumstances"  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Act 

Since  Israel  is  a  "countrj'  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  the  ITC  is 
required  to  detennine  whether  imports 
of  the  subject  merchandise  from  Israel 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Petitioner  has  alleged  that  it  has 
standing  to  file  the  petition.  Specifically, 
petitioner  has  alleged  that  it  is  an 
interested  party  as  defined  under 
section  771(9)(C)  of  the  Act  and  that  it 
has  filed  the  petition  on  behalf  of  the 
VS.  industry  manufacturing  the 
products  that  are  subject  to  this 
investigation. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  File  written  notiHcation 
with  the  Commerce  official  cited  in  the 
"FOR  FURTHER  INFORMATION  CONTACT" 
section  of  this  notice. 

Initiadoa  of  Investigation 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  ?o  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  industrial 
belts  from  Israel  and  have  found  that  it 
meets  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Israel  of 
industrial  belts,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  subsidies.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  September  23. 198a 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  hannonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Hannonized 
System  (HS).  In  view  of  this,  we  will  be 
providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  numbers  and 
the  appropriate  HS  item  numbers  with 
our  product  descriptions  on  a  test  basis, 
pending  Congressional  approval.  As 
with  the  TSUSA,  the  HS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 


We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  aa  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit  Room  B-099.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  SpeciaUst  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured.  currendy  provided  for 
under  TSUSA  item  numbers  358.0210. 
35&029a  358.06ia  358.0690.  358.0800. 
358.090a  358.110a  358.1400,  358.1600, 
657.2520.  773.3510.  and  773.3520  and 
currently  classifiable  under  HS  item 
numbers  5910.00.10.  5910.00.90, 
4010.iai0  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  flat  belts,  in  part  or 
wholly  or  rubber  or  plastic  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

Allegations  of  Subsidies 

The  petition  lists  a  number  of 
practices  by  the  Government  of  Israel 
which  allegedly  confer  subsidies  on 
manufacturers,  producers  or  exporters 
in  Israel  of  industrial  belts.  We  are 
initiating  an  investigation  on  the 
following  alleged  programs: 

•  Benefits  Under  the  Encouragement 
of  Capital  Investment  Law  (ECIL) 

— Investment  Grants 
— Long-term  Industrial  Development 
Loans 
— Accelerated  Depreciation 
— Direct  Reduction  of  Corporate  Tax 
— Interest  Subsidy  Payments 

•  Special  Export  Marketing  Financing 

•  Exchange  Rate  Risk  Insurance 

•  Encouragement  of  Research  and 
Development  Law  fERDL)  Grants 

•  Labor  Training  Grants  from  the 
Ministry  of  Labor. 

Although  alleged  by  petitioner,  we  are 
not  investigating  the  following  programs: 


•  Benefits  Under  the  Encouragement 
of  Industry  Law  (EIL)  of  1969 

The  Department  has  previously 
investigated  accelerated  depreciation 
and  income  tax  deductions  under  the 
EIL  and  found  that  these  programs  are 
not  limited  to  specific  regions  or  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Industrial  Phosphoric 
Acid  from  Israel,  (52  PR  25447.  July  7. 
1987)  [Phosphoric  Acid].  Because 
petitioner  has  presented  no  new 
evidence  or  alleged  changed 
circumstances  vdth  repect  to  this 
program,  we  are  not  initiating  an 
investigation  on  this  program. 

•  Export  Financing  from  the  Bank  of 
Israel 

In  Phosphoric  Acid  we  found  that  the 
interest  rate  charged  by  the  Bank  of 
Israel  on  loans  under  the  Export 
Production  Fund,  the  Export  Shipments 
Fund,  and  the  Imports  for  Export  Fund 
were  no  longer  preferential  as  of  July 
1985.  We  requested  updated  information 
from  petitioner,  if  available.  Petitioner 
presented  information  published  in  1988. 
However,  close  examination  of  that 
information  indicates  that  it  was 
compiled  in  June  1985,  before  the  date  of 
our  verification  o{  Phosphoric  Acid. 
Because  our  determination  in 
Phosphoric  Acid  was  based  upon 
verified  information  which  is  more 
current  than  that  supplied  by  petitioner, 
and  indicates  that  loans  under  this 
program  are  no  longer  preferential,  we 
are  not  investigating  this  program. 

Allegation  of  Critical  Circumstanoes 

Petitioner  alleges  that  critical 
circumstances  exist  with  respect  to 
imports  of  industrial  belts  from  IsraeL 
Petitioner  claims  that  the  products 
concerned  benefit  from  export  subsidies 
that  are  inconsistent  with  the 
Agreement  on  Interpretation  and 
Application  of  Articles  VI,  XVI,  and 
XXIII  of  the  General  Agreement  of 
Tariffs  and  Trade,  and  that  imports  have 
been  massive  over  a  relatively  short 
period.  We  will  determine  whether 
critical  circumstances  exist  with  respect 
to  these  imports  in  our  preliminary  and 
final  detterminations. 

Notificatioo  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  *vill  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files. 
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provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  By  ITC 

The  TTC  will  determine  by  August  14, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  from  Israel 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 
Ian  W.  Mores. 

Assistant  Secretary  for  Import 
Administration. 
July  20.  1988. 
[FR  Doc.  88-16807  Filed  7-25-88;  8:45  am] 

BILUNG  CODE  3510-OS-M 

[C-580-802] 

Initiation  of  Countervailing  Duty 
Investigation;  Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured,  From  the 
Republic  of  Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  the  Republic  of  Korea  (Korea)  of 
industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured 
(industrial  belts),  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifiying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  im!ports  from 
Korea  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  The 
petition  also  alleges  that  "critical 
circLunstances"  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Tariff  Act  of 
1930.  as  amended,  (the  Act).  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  August  14, 1988,  and  we 
will  make  our  preliminary  determination 
on  or  before  September  23, 1988. 

EFFECTIVE  DATE:  July  26. 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Herring  or  Barbara  Tillman,  Office 
of  Investigations.  Import  Administration, 
Room  B-099,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230: 
telephone:  (202)  377-0187  or  377-2438. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  June  30, 1988,  we  received  a 
petition  filed  in  proper  form  from  the 
Gates  Rubber  Company  on  behalf  of  the 
U.S.  industry  producing  industrial  belts. 
In  compliance  with  the  filing 
requirements  of  section  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26], 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Korea  of 
industrial  belts  receive  subsidies  within 
the  meaning  of  section  701  of  the  Act.  In 
addition,  the  petition  alleges  that  such 
imports  materially  injure,  or  threaten 
material  injury  to,  the  U.S.  industry 
producing  a  like  product.  The  petition 
also  alleges  that  "critical 
circumstances"  exist  within  the  meaning 
of  section  703(e)(l]  of  the  Act. 

Since  Korea  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  ITC  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Korea 
materially  injure,  or  tlireaten  material 
injury  to,  a  U.S.  industry. 

Petitioner  has  alleged  that  it  has 
standing  to  file  the  petition.  Specifically, 
petitioner  has  alleged  that  it  is  an 
interested  party  as  defined  under 
section  771(9)(c)  of  the  Act  and  that  it 
has  filed  the  petition  on  behalf  of  the 
U.S.  industry  manufacturing  the 
products  that  are  subject  to  this 
investigation. 

If  any  interested  party  as  described 
under  paragraphs  (C).  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"FOR  FURTHER  INFORMATION  CONTACT" 
section  of  this  notice. 

Initiation  of  Investigation 

Under  section  702(c]  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  industrial 
belts  from  Korea  and  have  found  that  it 
meets  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers. 


producers,  or  exporters  in  Korea  of 
industrial  belts,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  subsidies.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  September  23. 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA.  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  currently  provided  for 
under  TSUSA  item  numbers  358.0210, 
358.0290,  358.0610.  358.0690,  358.0800, 
358.0900,  358.1100,  358.1400,  358.1600, 
657.2520.  773.3510,  and  773.3520  and 
currently  classifiable  under  HS  item 
numbers  5910.00.10,  5910.00.90. 
4010.10.10  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  fiat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combusion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 
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Allegations  of  Subsidies 

The  petition  lists  a  number  of 
practices  by  the  government  of  Korea 
which  allegedly  confer  subsidies  to 
manufacturers,  producers  or  exporters 
in  Korea  of  industrial  belts.  We  are 
initiating  an  investigation  on  the 
following  alleged  programs: 

•  Short-Term  Export  Financing  under 
the  Foreign  Trade  Financing 
Regulations; 

•  Loans  to  Promising  Small-  and 
Medium-Sized  Enterprises; 

•  Export  Tax  Reserves  under  Articles 
22,  23,  and  24  of  the  Act  Concerning  the 
Regulation  of  Tax  Reduction  and 
Exemption; 

•  Accelerated  Depreciation  under 
Article  25  of  the  Act  Concerning  the 
Regulation  of  Tax  Reduction  and 
Exemption: 

•  Special  Depreciation  under  Article 
11  of  the  Act  Concerning  the  Regulation 
of  Tax  Reduction  and  Exemption: 

•  Tax  Credits  for  Investment  for  Key 
Industries; 

•  Exemption  from  the  Acquisition  Tax 
under  the  Law  for  the  Promotion  of 
Income  Sources  in  Rural  Areas; 

•  Tax  Incentives  for  Businesses 
Moving  to  a  Provincial  Area; 

•  Tax  Incentives  under  the  Free 
Export  Zone  Program: 

•  Unlimited  Deduction  of  Overseas 
Entertainment  Expenses  under  Article 
18-2  of  the  Corporation  Tax  Act; 

•  Duty  Drawback  on  Non-Physically 
Incorporated  Items  and  Allowances  for 
Excessive  Loss  and  Wastage  Rates; 

•  Tariff  Reductions  on  Plant  and 
Equipment  under  Article  28  of  the 
Customs  Law; 

•  Export  Credit  Financing  from  the 
Export-Import  Bank  of  Korea  (KXMB); 

•  Export  Guarantees  from  the  KXMB: 
and 

•  Loans  for  Expansion  or 
Construction  of  Manufacturing 
Facilities. 

Allegation  of  Critical  Circumstances 

Petitioner  alleges  that  critical 
circumstances  exist  with  respect  to 
imports  of  industrial  belts  from  Korea. 
Petitioner  claims  that  the  products 
concerned  benefit  from  export  subsidies 
that  are  inconsistent  with  the 
Agreement  on  Interpretation  and 
Application  of  Articles  VI,  XVI,  and 
XXIII  of  the  General  Agreement  on 
Tariffs  and  Trade,  and  that  imports  have 
been  massive  over  a  relatively  short 
period.  We  will  determine  whether 
critical  circumstances  exist  with  respect 
to  these  imports  in  our  preliminary  and 
final  determination. 


Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  14, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  from  Korea 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate:  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  702(c){2)  of  the  Act. 
July  20.  1988. 
|an  W.  Mares, 

Assistant  Secretary  for  Import 
A  dministration. 
1  |FR  Doc.  88-16808  Filed  7-25-88:  8;45  am] 

I  BILLING  CODE  3S1(M]S-M 

(C-559-803) 

Initiation  of  Countervailing  Duty 
Investigation;  Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured,  From 
Singapore 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
m.anufacturers,  producers,  or  exporters 
in  Singapore  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured  (industrial  belts),  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  from 
Singapore  of  certain  of  the  products 
included  in  the  scope  of  this 


investigation  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
August  14, 1988,  and  we  will  make  our 
preliminary  determination  on  or  before 
September  23, 1988. 

EFFECTIVE  DATE:  July  26, 1988. 

FOR  FUfTTHER  INFORMATION  CONTACT 

Rick  Herring  or  Barbara  Tillman,  Office 
of  Investigations,  Import  Administration, 
Room  B-099,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-0187  or  377-2438. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  June  30, 1988,  we  received  a 
petition  filed  in  proper  form  from  the 
Gates  Rubber  Company  on  behalf  of  the 
U.S.  industry  producing  industrial  belts. 
In  compliance  with  the  filing 
requirements  of  section  355.26  of  the 
Commerce  Regulations  (19  CFR  355JJ6), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Singapore  of 
industrial  belts  receive,  directly  or 
indirectly,  certain  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act). 

Since  Singapore  is  not  a  "countiy 
under  the  Agreement"  v/ithin  the 
meaning  of  section  701(b)  of  the  Act, 
section  303  of  the  Act  applies  to  this 
investigation.  However,  Singapore  is  a 
signatory  to  the  General  Agreement  on 
Tariffs  and  Trade,  and  certain  products 
included  in  the  scope  of  this 
investigation  [i.e.,  those  items  classified 
under  358.0610,  358.069,  358.1400, 
657.2520.  773.3510,  and  773.3520  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)]  are  nondutiable. 
Therefore,  in  accordance  with  section 
303(a)(2),  petitioner  is  required  to  allege 
that,  and  the  ITC  is  required  to 
determine  whether,  imports  of  these 
products  from  Singapore  materially 
injure,  or  threaten  material  injury  to.  a 
U.S.  industry. 

The  remaining  TSUSA  items,  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice,  are 
dutiable.  Therefore,  in  accordance  with 
section  303(b)  of  the  Act,  petitioner  is 
not  required  to  allege  that,  and  the  ITC 
is  not  required  to  determine  whether, 
imports  of  these  products  from 
Singapore  materially  injure,  or  theaten 
material  injury  to,  a  U.S.  industry. 
Petitioner  has  alleged  that  it  has 
standing  to  file  the  petition.  Specifically, 
petitioner  has  alleged  that  it  is  an 


i, 
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interested  party  as  defined  under 
section  771(9)(C)  of  the  Act  and  that  it 
has  filed  the  petition  on  behalf  of  the 
U.S.  industry  manufacturing  the 
products  that  are  subject  to  this 
investigation. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D),  (E),  or  (F)  df 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  this  notice. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  industrial 
belts  from  Singapore  and  have  found 
that  it  meets  these  requirements. 
Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Singapore  of 
industrial  belts,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  bounties  or  grants.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  September  23, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this,  we  will  be 
providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  numbers  and 
the  appropriate  HS  item  numbers  with 
our  product  descriptions  on  a  test  basis, 
pending  Congressional  approval.  As 
with  the  TSU^A,  the  HS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 


local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  currently  provided  for 
under  TSUSA  item  numbers  358.0210, 
358.0290,  358.0610,  358.0690,  358.0800, 
358.0900,  358.1100,  358.1400,  358.1600. 
657.2520,  773.3510,  and  773.3520  and 
currently  classifiable  under  HS  item 
numbers  5910.00.10,  5910.00.90, 
4010.10.10  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts,  and  flat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  of  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

Allegations  of  Bounties  or  Grants 

Petitioner  lists  a  number  of  practices 
by  the  Government  of  Singapore  which 
allegedly  confer  bounties  or  grants  on 
manufacturers,  producers  or  exporters 
in  Singapore  of  industrial  belts.  We  are 
initiating  an  investigation  on  the 
following  programs: 

•  Economic  Expansion  of  Incentives 
Act  of  1985  (EEIAJ 

1.  Part  II,  Pioneer  Enterprises. 

2.  Part  IV,  Expansion  of  Established 
Enterprises. 

3.  Part  VI,  Product  For  Export. 

4.  Part  VII,  International  Trade     - 
Incentives. 

5.  Part  VIII,  Foreign  Loans  for 
Productive  Equipment. 

6.  Part  IX,  Royalties,  Fees  and 
Development  Contributions. 

7.  Part  X,  Research  and  Development 
Investment  Allowances,  and 
Amenuinents  thereto. 

•  Income  Tax  Act  (IT A) 

1.  Section  14(B)  and  14(C),  Double 
Deduction  for  Export  Promotion 
Expenses. 

2.  Section  14E,  Double  Deduction  for 
R&D  Expenses. 

3.  Section  19B.  Writing  Down 
Allowance  for  Expenditures  Relating  to 
Patents  and  Know-How. 


•  Monetary  Authority  of  Singapore 
(MAS)  Rediscount  Facility 

•  Singapore  Economic  Development 
Board  (EDB)  Programs 

1.  Capital  Assistance  Scheme. 

2.  Product  Development  Assistance 
Scheme. 

3.  Initiatives  in  New  Technologies. 

4.  Research  and  Development 
Incentives. 

•  Research  and  Development 
Assistance  Scheme  (RDASJ  Under  the 
Singapore  Science  Council 

Although  alleged  by  petitioner,  we  are 
not  investigating  the  following  programs: 

•  Skills  Development  Fund  Under  the 
EDB 

The  Department  has  previously 
investigated  the  Skills  Development 
Fund  under  the  EDB  and  has  found  that 
these  loans  are  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  [See  Final 
Negative  Countervailing  Duty 
Determinations:  Certain  Textile  Mill 
Products  and  Apparel  from  Sinapore,  (50 
FR  9840.  March  12, 1985)].  Because 
petitioner  has  presented  no  new 
evidence  or  alleged  changed 
circumstances  with  respect  to  the  Skills 
Development  Fund,  we  are  not  initiating 
an  investigation  on  this  program. 

•  Location  in  Industrial  Estates 

Petitioner  alleges  that  the  Jurong 
Town  Corporation  (JTC)  controls  most 
of  the  land  and  buildings  used  by 
international  companies,  and  that  the 
JTC  provides  prepared  sites  with 
infrastructural  facilities  at  lower  rents. 
Petitioner  also  alleges  that  the 
Singapore  Science  Park  provides  similar 
facilities  for  technology-oriented 
companies.  We  previously  investigated 
location  in  industrial  estates  and 
determined  that  it  was  not  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries.  See  Final 
Negative  Countervailing  Duty 
Determination:  Carbon  Steel  Wire  Rod 
from  Singapore  (51  FR  3357,  January  27, 
1986).  In  that  determination,  we  stated 
that  "location  in  industrial  estates  and 
rental  charges  cannot  be  considered 
countervailable  unless  the  government 
limits  which  industries  can  locate  in  the 
industrial  estates  .  .  ."  Because 
petitioner  has  not  submitted  any  new 
evidence  or  alleged  changed 
circumstances,  we  are  not  initiating  an 
investigation  on  this  program.  With 
respect  to  the  Singapore  Science  Park, 
the  petitioner  provided  no  supporting 
documentation  that  benefits  are  being 
provided  through  location  in  the  Suience 
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Park,  nor  that  the  Singapore  industrial 
belt  companies  are  located  in  the 
Science  Park. 

•  Section  16  of  the  ITA,  Initial  and 
Annual  Allowances 

The  Department  has  previously  found 
that  the  depreciation  allowances 
available  under  this  program  are 
standard  in  Singapore  for  all  types  of 
industrial  buildings.  See  Final  Negative 
Countervailing  Duty  Determination: 
Carbon  Steel  Wire  Rod  from  Singapore 
(53  FR  16304,  May  6, 1988)  [Wire  Rod  If]. 
Because  petitioner  has  presented  no 
new  evidence  or  alleged  changed 
circumstances  with  respect  to  this 
program,  we  are  not  initiating  an 
investigation  on  this  program. 

•  Section  19A  of  the  ITA,  Accelerated 
Depreciation 

The  Department  has  previously  found 
that  the  accelerated  depreciation 
available  under  this  program  applies  to 
all  capital  expenditures  except  for 
automobiles  and  robotics,  and  that  it  is 
available  to  all  enterprises  in  Singapore. 
See  Wire  Rod  II.  Because  petitioner  has 
presented  no  new  evidence  or  alleged 
changed  circumstances  with  respect  to 
this  program,  we  are  not  initiating  an 
investigation  on  this  program. 

Allegation  of  Critical  Circiunstances 

Petitioner  alleges  that  critical 
circumstances  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Act  with 
respect  to  imports  of  industrial  belts 
from  Singapore.  Petitioner  claims  that 
the  products  concerned  benefit  from 
export  subsidies  that  are  inconsistent 
with  the  Agreement  on  Interpretation 
and  Application  or  Articles  VI,  XVI,  and 
XXIII  of  the  General  Agreement  on 
Tariffs  and  Trade  (the  GATT  Subsidies 
Code),  and  that  imports  have  been 
massive  over  a  relatively  short  period. 
Although  not  a  signatory  to  the  GATT 
Subsidies  Code,  Singapore  is  a  member 
of  the  GATT.  Insofar  as  certain  items 
subject  to  this  investigation  are 
nondutiable,  imports  of  those  items  will 
be  investigated  by  the  ITC  to  determine 
whether  they  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  For  imports  of  those  items  that 
receive  an  injury  test,  we  will  determine 
whether  critical  circumstances  exist  in 
our  preliminary  and  final 
determinations. 

NotiHcation  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 


information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  14, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  from  Singapore 
of  certain  of  the  products  included  in  the 
scope  of  this  investigation  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  If  its  determination  is 
negative,  our  investigation  with  respect 
to  the  products  classified  under  TSUSA 
item  numbers  358.0610,  358.0690, 
358.1400,  657.2520,  773.  3510,  and 
773.3520  will  terminate;  otherwise,  it  will 
proceed  according  to  the  statutory  and 
regulatory  procedures. 

This  notice  is  published  pursuant  to  section 
702(c)(2)  of  the  Act. 

Jan  W.  Mares, 

Assistant  Secretary  for  Import 

Administration. 

)u!y  20, 1988. 

(FR  Doc.  88-16809  Filed  7-25-88;  8:45  am] 

BILUIM  CODE  3S10-06-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications;  Columbus,  OH 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  (12)  months  is 
estimated  at  $165,000  in  Federal  funds 
and  a  minimum  of  $29,118  in  non-federal 
contributions  for  the  budget  period 
January  1, 1989  to  December  31, 1989. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees 
for  services,  in-kind  contributions,  or 
combinations  thereof.  The  MBDC  will 
operate  in  the  Columbus,  Ohio 
geographic  service  area.  The  award 
number  of  this  MBDC  will  be  05-10- 
89001-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 


profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  the  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  September  2, 1988. 
Applications  must  be  postmarked  on  or 
before  September  2. 1988. 
ADDRESS:  Chicago  Regional  Office, 
Minority  Business  Development  Agency, 
55  East  Monroe  Street,  Suite  1440. 
Chicago,  Illinois  60603,  312/353-0182. 
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FOR  FURTHEfl  MFOMMTION  CONTACT 

David  Vega.  Regi(Mial  Director.  Chicago 
Regional  Office. 

SUPPtEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  apphcable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance). 

David  Vega, 

Regional  Director.  Chicago  Regional  Office. 

Date:  fuly  20. 1988. 
[FR  Doc.  88-16709  Filed  7-25-88;  &45  ami 
BItXWO  CODE  3St(M1-« 


National  Bureau  of  Standards 

Announcement  of  Worksliops  for 
Users  and  tmptementors  of  Integrated 
Services  Digitai  Network  (ISDN) 

agency:  National  Bureau  of  Standards. 

Commerce. 

action:  Notice. 

summary:  The  Institute  for  Computer 
Sciences  and  Technology  at  the 
National  Bureau  of  Standards  (NBS) 
announces  another  workshop  of  a 
continuing  workshop  series  to  discuss 
issues  related  to  the  use  and 
implementation  of  Integrated  Services 
Digital  Network  (ISDN)  technology. 
These  workshops  are  part  of  the  North 
American  ISDN  Users'  Forum  (NIU- 
FORUM)  which  was  formed  recently 
under  the  auspices  of  NBS  to  create  a 
strong  user  voice  in  the  implementation 
of  ISDN  and  ISDN  applications  and  to 
ensure  that  the  emerging  ISDN  meets 
users'  application  needs. 
DATES:  A  Joint  ISDN  Users'  and 
Implementors'  Workshop  will  be  held  in 
St.  Louis,  Missouri  on  September  27. 28, 
and  29. 1988.  The  Users'  Workshop  will 
continue  to  identify,  define  and 
prioritize  applications  of  ISDN  and  the 
Implementators'  Workshop  will  define 
implementation  agreements  for  ISDN 
and  sponsor  multivendor  trials  and 
demonstrations. 

AOORESS:  To  obtain  registration  forms 
for  the  North  American  ISDN  Users* 
Forum,  contact:  ISDN  Workshop  Series. 
Attn:  Trudy  )ohns(HV  National  Bureau  of 
Standards.  Building  22S.  Room  A224, 
Gaithersburg,  MD  20699,  Telephone: 
(301)  975-2985. 

Upon  receipt  of  the  completed 
registration  form,  additional  registration 
information  for  the  appropriate 


woiicshop(s)  will  then  be  mailed  to  the 
registrant.  An  NBS  representative  wiD 
confirm  workshop  registration 
reservaticms  by  tekpihcMie. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Recicar  (301)  975-2937. 
SUPPLEMENTARY  INFORMATION: 

Attendance  at  the  workshops  is  limited 
due  to  space  requirements  and  the  size 
of  the  conference  facility;  therefore, 
registraticMi  is  on  a  first  ccHne.  first 
served  basis  with  recommended 
limitation  of  two  participants  per 
company.  A  registration  fee  will  be 
charged  for  attending  the  workshops. 
Participants  are  expected  to  make  their 
own  travel  arrangements  and 
accommodations.  NBS  reserves  the  right 
to  cancel  any  part  of  the  workshops. 

Date:  July  21. 1988. 
Ernest  Ambler. 
Director. 
[FR  Doc.  88-16792  Filed  7-2S-88;  8:45  am] 

BILLING  CODE  3510-CN-ll 


Patent  and  Trademark  Office 

[Docket  No.  80743-8143] 

Notice  Of  Inquiry;  Motion  Pictures, 
Alteration;  New  Tectinologies 

AGENCY:  Patent  and  Trademark  Office, 
Department  of  Commerce. 
ACTION:  Notice  of  inquiry  and  request 
for  comments. 

SUMMARY:  The  Patent  and  Trademark 
Office  solicits  written  conunents 
concerning  the  applicability  of  the 
Trademark  Act  of  1946,  and  in  particular 
section  43(a)  of  the  Act,  to  new 
technologies  for  the  alteration  of 
existing  motion  pictures,  including 
colorization,  time  compression,  and 
panning  and  scanning. 
DATE:  Written  comments  should  be 
submitted  to  the  Patent  and  Trademark 
Office  by  September  23, 1988. 
ADDRESS:  Conunents  should  be  sent  to: 
Commissioner  of  Patents  and 
Trademarks,  Box  4.  Washington.  E)C 
20231. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Owens.  Office  of  Legislation 
and  International  Affairs,  U.S.  Patent 
and  Trademark  Office.  Box  4. 
Washington,  DC  20231.  Telephone:  (703) 
557-3065. 

SUPPtEMENTARY  MFORMATtON:  The 
Subcommittee  on  Courts,  Civil  Liberties 
and  the  Administratitm  of  Justice  of  the 
House  Committee  on  the  Judiciary  has 
asked  the  Patent  and  Trademark  Office 
to  study  the  extent  to  which  the 
Trademark  Act  of  1946  (Lanham  Act).  15 
U.S.C.  1051  et  seq.,  may  be  utilized  to 


address  potential  problems  relating  to 
the  use  of  new  technologies  For  the 
alteration  of  existing  motion  pictures, 
including  colorization.  time 
compression,  and  panning  and  scanning. 
In  particular,  the  Subcommittee  has 
asked  the  Patent  and  Trademark  Onice 
to  examine  the  applicability  of  section 
43(a)  of  the  Lanham  Act.  15  U.S.C 
1125(a),  to  such  technologies 

The  Subcommittee  has  asked  the  U.S. 
Copyright  Office  to  prepare  a  related, 
more  comprehensive  study.  In  a  Request 
for  Information  published  at  53  FR  18937 
(May  25. 1988).  the  Copyright  Office 
announced  that  it  would  conduct  an 
inquiry  concerning  the  nature,  extent 
and  effect  of  the  new  technologies  on 
the  creators  and  users  of  audiovisual 
works,  including  moh"on  pictures  and 
television  programming.  The  Copyright 
Office  stated  that  it  will  also  examine 
the  impact  of  the  new  technologies  on 
the  integrity  of  our  national  fibn  heritage 
and  the  creative  freedom  of  filnmiakers. 

The  scope  of  the  Patent  and 
Trademark  Office's  inquiry  is  narrower. 
The  Office  seeks  specific,  thoroi»^ 
comment  on  the  extent  to  which  the 
Lanham  Act  may  be  applied  to  address 
potential  problems  relating  to  the  use  of 
new  technologies  for  the  alteration  of 
existing  motion  pictures.  The  Office 
solicits  information  on  whether  legal 
arguments  have  been  or  are  likely  to  be 
made  for  the  application  of  the  Lanham 
Act,  and  particularly  section  43(a).  to 
such  technologies.  Discussion  of 
relevant  case  law,  including  uiu^ported 
cases,  is  requested.  The  Office  also 
seeks  comment  on  whether  the  Lanham 
Act  should  be  amended  to  provide 
expanded  protection  against  such 
alteration,  and,  if  so,  on  the  proper 
scope  of  such  amendments. 
Recommendations  for  amending  the  Act 
should  be  precise  and  detailed. 

(1)  To  what  extent  is  it  contemplated 
that  the  Lanham  Act  15  U.S.C.  1051  et 
seq.,  and  particularly  section  43(a]  of  the 
Act.  15  U.S.C  1125(a).  may  be  used  to 
address  potential  problems  relating  to 
the  use  of  new  technologies  for  the 
alteration  of  existing  motion  pictures, 
including  but  not  limited  to  colorization. 
time  compression,  and  panning  and 
scanning? 

(2)  Should  the  Lanham  Act  be 
amended  to  provide  more  or  different 
protection  than  is  currently  available?  If 
so,  what  form  should  new  legislation 
take?  Who  should  be  protected? 

Copies  of  all  comments  received  will 
be  available  for  public  inspecti'on  after 
September  26. 1968,  in  Suite  902.  Crystal 
Park  Building  2,  2121  Crystal  Drive, 
Arlington.  VA.  22202. 
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)uly  20, 1988. 
Donald ).  Quigg, 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

(FR  Doc.  88-16767  Filed  7-25-88:  8:45  am] 

BILLING  CODE  3510-16-M 

COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts'  next 
scheduled  meeting  is  Friday.  16 
September  1988  at  10:00  a.m.  at  the 
Commission's  offices  at  708  Jackson 
Place,  NW.,  Washington.  DC  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
offices  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC,  16  July  1988. 
Charles  H.  Atherton, 
Secretary. 
|FR  Doc.  88-16761  Filed  7-25-88:  8:45  am] 

BILUNG  CODE  6330-01-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Request  for 
Bilateral  Textile  Consultations  With  the 
Government  of  the  People's  Republic 
of  China  To  Review  Trade  In 
Categories  633,  643  and  870 

July  21, 1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  July  28,  1988. 

Authority:  E.O  11651  of  March  3, 1972,  as 
amended:  S.  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C.  1854): 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986: 
Bilateral  Textile  Agreement  of  February  2. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 


(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715.  For 
information  on  categories  on  which 
consultations  have  been  requested,  call 
(202)  377-3740. 

SUPPLEMENTARY  INFORMATION:  On  June 
30, 1988,  the  Government  of  the  United 
States  requested  consultations  with  the 
Government  of  the  People's  Republic  of 
China  regarding  Categories  633,  643  and 
870,  produced  or  manufactured  in  the 
People's  Republic  of  China. 

Summarj'  market  statements 
concerning  these  categories  follow  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  633,  643  and 
870,  under  the  agreement  with  the 
People  s  Republic  of  China,  or  in  any 
other  aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
products  mcluded  in  the  categories,  is 
invited  to  submit  10  copies  of  such 
comments  or  information  to  James  H. 
Babb,  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  pubhc 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  633,  634  and  870.  Should  such 
a  solution  be  reached  in  consultations 
with  the  Government  of  the  People's 
Republic  of  China,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 


Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987). 

July  21. 1988. 

James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement 

Men's  and  Boys'  Man-Made  Fit>er:  Suit-Type 
Coats  (Category  633)  China,  June  198a 

Summary  and  Conclusions 

U.S.  imports  of  men's  and  boys'  man- 
made  fiber  suit-type  coats  (Category 
633)  from  China  reached  31,687  dozen 
during  the  year  ending  March  1988,  47 
percent  above  the  21,547  dozen  imported 
a  year  earlier.  Men's  and  boys'  man- 
made  fiber  suit-type  coat  imports  from 
China  were  27,932  dozen  in  1987  and 
22.644  dozen  in  1986.  During  the  first 
three  months  of  1988,  imports  of  men's 
and  boys'  man-made  fiber  suit-type 
coats  (Category  633)  from  China  reached 
9,713,  a  63  percent  increase  above  the 
5,958  dozen  imported  during  the  same 
period  of  1987. 

The  sharp  and  substantial  increase  in 
imports  of  Category  633  from  China  is  a 
real  risk  of  market  disruption. 

U.S.  Production  and  Market  Share 

U.S.  production  of  men's  and  boys' 
man-made  fiber  suit-type  coats  has  been 
on  the  decline,  dropping  from  1,189 
thousand  dozen  in  1983  to  951  thousand 
dozen  in  1985,  a  decline  of  20  percent. 
Production  in  1986  recovered  slightly, 
reaching  1,006  thousand  dozen,  but  fell 
again  in  1987  to  a  level  of  907  thousand 
dozen.  10  percent  below  the  1986  level 
and  24  percent  below  Iflie  1983  level.  The 
domestic  manufacturers'  share  of  the 
market  fell  from  87  percent  in  1983  to  71 
percent  in  1987.  a  drop  of  16  percentage 
points. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  men's  and  boys'  man- 
made  fiber  suit-type  coats  (Category 
633)  more  than  doubled  between  1983 
and  1987,  increasing  from  175  thousand 
dozen  in  1983  to  364  thousand  dozen  in 

1987.  During  the  first  three  months  of 

1988,  imports  of  men's  and  boys'  man- 
made  fiber  suit-type  coats  (Category 
633)  reached  103  thousand  dozen,  nine 
percent  above  the  level  imported  during 
the  same  period  of  1987.  The  ratio  of 
imports  to  domestic  production  nearly 
tripled,  increasing  from  15  percent  in 
1983  to  40  percent  in  1987. 


BEST  COPY  AVAILABLE 
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Duty-Paid  Value  and  U.S.  Producers' 
Price 

Approxiinately  70  percent  of  Category 

633  imports  from  China  during  the  first 
three  months  of  1988  entered  under 
TSUSA  number  381.9510— men's  man- 
made  fiber  woven  suit-type  coats  and 
jackets,  not  ornamented.  These 
garments  entered  the  U.S.  at  landed 
duty-paid  values  below  U.S.  producers' 
prices  for  comparable  garments. 

Men's  and  Boys'  Man-Made  Rber  Suits 
(Category  043),  China.  )ane  1968. 

Summary  and  Conclusions 

U.S.  imports  of  men's  and  boys'  man- 
made  fiber  suits  [Category  643]  from 
China  reached  360,390  units  during  the 
year  ending  March  1988.  a  67  percent 
increase  over  the  215.916  units  imported 
a  year  earlier.  Men's  and  boys'  man- 
made  fiber  suit  imports  from  China  were 
258,036  tmits  in  1987  and  205396  units  in 
1986.  During  the  first  three  months  of 
1988.  imports  of  men's  and  boys'  man- 
made  fiber  suits  (Category  643)  horn 
China  reached  171,480  units,  two  and 
one  half  times  the  69,132  units  imported 
during  the  same  period  of  1987. 

The  sharp  and  substantial  increase  in 
imports  of  Category  643  from  China  is  a 
real  risk  of  market  disruption. 

U.S.  Production  and  Market  Sfiare 

U.S.  production  of  men's  and  boys' 
man-made  fiber  suits  (Category  643)  has 
been  on  the  decline,  dropping  horn 
11.340  thousand  units  in  1982  to  6,168 
thousand  units  in  1987.  a  46  percent 
decrease.  The  domestic  manufacturers' 
share  of  this  market  fell  from  89  percent 
in  1982  to  72  percent  in  1967.  a  drop  of  17 
percentage  points. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  men's  and  boys*  man- 
made  fiber  suits  (Category  643)  reached 
2,389  thousand  units  in  1987. 64  percent 
above  the  1.452  thousand  units  imported 
in  1982.  The  ratio  of  imports  to  domestic 
production  tripled,  increasing  from  13 
percent  in  1982  to  39  percent  in  1987. 

Duty-Paid  Value  and  U.S.  Producers' 
Price 

Approximately  78  percent  of  Cateogry 
643  imports  from  Qiina  during  the  first 
three  months  of  1988  entered  under 
TSUSA  numbers  381.3564 — men's  and 
boys'  man-made  fiber  woven  suits, 
having  a  jacket  with  a  single  back  panel, 
other  than  those  wiA  two  pairs  of  pants, 
excluding  leisure  suits,  not  ornamented 
and  381.9668 — moi's  and  boys'  man- 
made  fiber  woven  suits,  other  than  those 
having  a  jacket  with  a  single  back  panel 
and  those  with  two  pairs  of  pants, 
excluding  leisure  suits,  not  ornamented. 


These  saits  entered  ^  U.S.  at  duty-paid 
landed  values  bekrw  U3.  producers* 
prices  for  comparable  suits. 

Category  87l>— Lnggage  of  Silk-Blend  and 
Vegetable  Fiber  Other  than  Cotton, 
China,  fune  19e& 

Summary  and  Conclusions 

U.S.  imports  of  Category  870 
luggage — silk  blend  and  vegetable  fiber 
other  than  cotton — from  China  reached 
5.2  milhon  pounds  for  the  year  ending 
March  1988.  making  China  the  second 
largest  supplier  of  Category  870  imports 
accounting  for  20  percent  of  total 
imports.  Imports  of  Category  870  from 
China  were  3.8  million  pounds  for  the 
eight  month  period  August  1987  through 
March  1988,  nearly  7  times  the  557 
thousand  pounds  imported  during  the 
period  August  1986  through  March 
1967.*  During  the  latest  eight  mtrnths, 
August  1987  through  March  1988. 
China's  share  of  Category  870  imports 
reached  22  percent  of  total  imports  in 
this  category. 

Imports  of  silk-blend  and  vegetable 
fiber,  other  than  cotton,  luggage  compete 
with  domestically  produced  man-made 
fiber  luggage — Category  670  part.  The 
sharp  and  substantial  increase  of 
Category  870  imports  from  China  is  a 
real  risk  of  market  disruption. 

Import  Penetration  and  market  Share 

The  ratio  of  imports  to  production  in 
Category  670  part,  luggage,  increased  to 
336  percent  in  1987.  The  share  of  this 
market  held  by  domestic  manufacturers 
dropped  to  23  percent  in  1987.  Wh^i 
imports  of  the  directly  competitive 
Category  870  are  included,  the  import  to 
production  ratio  increases  to  397  percent 
and  the  domestic  manufacturers'  share 
of  the  market  declines  to  20  percent 

U.S.  imports  of  Category  870  for  the 
year  ending  March  1988  reached  26.182 
thousand  pounds  reivesenting  16 
percent  of  total  man-made  fiber,  silk- 
blend  and  vegetable  fiber,  other  than 
cotton,  luggage. 

Duty-Paid  Import  Values  and  U.S. 
Producer's  Prices 

Nearly  all  of  Category  870  imports 
from  China  entered  under  TSUSA 
706.3850 — luggage  of  vegetable  fiber 
excluding  cotton.  These  imports  from 
China  entered  at  low  duty-paid  values, 
resulting  in  whosesale  prices  well  below 
those  of  comparable  US.  produced 
luggage. 


■  Import  data  on  silk-blend  ux)  voset^le  tOtKr, 
other  th«D  cotton,  luggaga  stvted  to  b«  coiicctad  io 
August  1986.  Tberefore.  directly  cofsparable 
Category  870  import  data  exist  for  the  eight  month 
period*  August  1986  through  March  1897  and  Aognat 
1987  through  March  1988. 


Committee  for  the  ImplementatioB  of  Textile 
Agreements 

luly  21. 1968. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  20029. 

Deeu-  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  A^cuhural  Act  of  1966,  as 
amended  (7  U.S.C.  1854);  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  Jtily  91, 1966; 
pursuant  to  the  Bilateral  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement  on  Febnmry  2, 1968, 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China; 
and  in  accordance  with  the  provisions  of 
Executive  Order  116S1  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  ]uly  2&  1988.  entry  into  the 
United  States  for  ooosumption  and 
withdrawal  from  waiehouae  for  coasianption 
of  man-made  Hber,  silk  blend  and  other 
vegetable  ftber  textiles  and  textile  products 
in  the  following  categories,  produoed  or 
manufactured  in  China  and  exported  during 
the  period  which  began  on  June  30, 1988  and 
extends  through  December  31. 1968.  in  excess 
of  the  following  levels  of  restraint 

Riliamt  tunU 

Category: 

633 1^500  doien. 

643 210,345  numbers. 

870 3.040.660  pounds. 


Categories  633  and  643  shall  remain  subject 
to  the  Group  U  limt  established  in  the 
directive  of  December  30, 1987. 

Textile  products  in  Categories  833, 643  and 
670  which  have  been  exported  to  the  United 
States  prior  to  June  3a  1988  shall  not  be 
subject  to  the  limts  established  in  this 
directive. 

Textile  products  in  Category  870  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  imder  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementaion  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  5S3(a)(l). 
Sincerely. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  88-16770  FUed  7-25-«8:  &45  am] 
BlUJm  COOC  SSW-OfMI 


Federal  Register  /  Vol.  53.  No.  143  /  Tuesday.  July  26.  1988  /  Notices 


2S051 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Per  Diem,  Travel  and  Transportation 
Aiiowance  Committee;  Changes  in  Per 
Diem  Rates 

agency:  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 

action:  Publication  of  changes  in  per 
diem  rates. 

SUKIMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  144.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  144  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 
EFFECTIVE  DATE:  June  1.  1988. 

SUPPLEMENTARY  INFOR'mATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem, 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Per  Diem 
Bulletins  by  mail  was  discontinued 
effective  June  1, 1979.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  chanj^e  in  per  diem  rates 
to  agencies  and  estabHshments  outside 
the  Department  of  Defense. 
The  text  of  the  Bulletin  follows: 

Civilian  Personnel  Per  Diem  Bulletin 
Number  144 

To  the  Heads  of  the  Executive 
Departments  and  Establishments. 

Subject:  Maximum  Per  Diem  Rates  for 
Official  Travel  in  Alaska,  Hawaii,  the 
Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands  and 
Possessions  of  the  United  States  by 
Federal  Government  Civilian 
Employees. 

1.  This  bulletin  is  issued  in 
accordance  with  Executive  Order  12561, 
dated  July  1, 1986,  which  delegates  to 
the  Secretary  of  Defense  the  authority  of 
the  President  in  5  U.S.  Code  5702(a)  to 
set  maximum  per  diem  rates  and  actual 
expense  reimbursement  ceilings  for 
Federal  civilian  personnel  traveling  on 
official  business  in  Alaska,  Hawaii,  the 
Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands,  and 
possessions  of  the  United  States.  When 
appropriate  and  in  accordance  with 
regulations  issued  by  competent 


authority,  lesser  rates  and  ceilings  may 
be  prescribed. 

2.  The  maximum  per  diem  rates 
shown  in  the  following  table  are 
continued  from  the  preceding  Bulletin 
Number  143  except  for  the  cases 
identified  by  asterisks  which  rates  are 
effective  on  the  date  of  this  Bulletin 
unless  otherwise  indicated. 

3.  Each  Department  or  establishment 
subject  to  these  rates  shall  take 
appropriate  action  to  disseminate  the 
contents  of  this  Bulletin  to  the 
appropriate  headquarters  and  field 
agencies  affected  thereby. 

4.  The  maximum  per  diem  rates 
referred  to  in  this  Bulletin  are: 


Locality 


Alaska: 

Adak  ' 

Anaktuvuk  Pass 

Anchorage 

Atqasuk 

Barrow 

Bethel 

Settles 

Cold  Bay 

Coldfoot 

College 

Cordova 

Deadhorse 

Dillingham 

Dutch  HartKjr-Unalaska . 

Eielson  AFB 

Elmendort 

Fairbanks 

Ft  Richardson 

Ft  Wainwright 

Homer 

Juneau , 

Katmai  National  Park 

Kenai 

Ketchikan 

King  Salmon  ' 

Kodiak 

Kotzebue  » 

Kuparuk  Oiltield 

Murphy  Dome  ' 

Noatak 

Nome 

Ncorvik 

Petersburg 

Point  Hope 

Point  Lay 

Prudhoe  Bay 

St  Paul  Island 

Sand  Point 

Seward 

Shemya  AFB  » 

Shungnak 

Sitka-Mt  Edgecombe.... 

Skagway 

Spruce  Cape 

St.  Mary's 

Tanana 

Tok 

Umiat 

Unakakleet 

Valdez - 

Wainwnght 

Walker  Lake 

Wrangell 

Yakutat 

All  Other  Localities  »,  *.., 

American  Samoa 

•Guam  M.I 


Maxi- 
mum 
rate 


$25 
140 
125 
215 
146 
127 
110 
120 
122 
114 
130 
113 
114 
127 
114 
125 
114 
125 
114 
115 
114 
148 
119 
111 
134 
118 
143 
127 
114 
143 
12S 
143 
111 
16C 
179 
113 
115 
103 
122 
30 
143 
111 
111 
118 
IOC 
129 
109 
16C 
106 
147 
166 
136 
111 
110 
91 
81 
122 


Locality 

Maxi- 
mum 
rate 

•Hawaii: 
Hawaii,  Island  of: 
Hilo 

70 

Other 

91 

Kauai.  Island  ot: 
12-20—3-31 

127 

4_1_12-19  

95 

Oahu,  Island  ot 

116 

All  Other  Islands 

91 

Johnston  Atoll ' 

23 

Midway  Islands  '     

13 

Northern  Manana  Islands: 
Rota  

76 

Saipan 

92 

Tinian -. 

68 

All  Other  Islands 

20 

Puerto  Rico: 
Bayamon: 
12-16—5-15 

134 

5-16—12-15 

107 

Carolina; 

12-16—5-15 

134 

5-16—12-15 

107 

Faiardo  (Including  Luquiilo): 

1 2-16—5-15 _ 

5-16— 12-15 

134 
107 

Ft.     Buchanan     (IncI     GSA     Sen^k:e 
Center.  Gua/natx)) 
12-16—5-15 

134 

5-16—12-15 

107 

Roosevelt  Roads: 
12-16—6-15 

134 

5-16—12-15 „ 

Sabaria  Seca: 
12-16—5-15 

107 
134 

5-16—12-15 

107 

San  Juan  (Including  San  Juan  Coast 
Gua'd  Units): 
12-16-5-15    

134 

5-16—12-15 

107 

All  Other  Localities 

107 

Virgin  Islands  of  U.S.: 
12-1—4-30    :    

180 

5-1_11.30 

144 

Wake  Island  * 

20 

All  Other  Localities               

20 

'  Commercial  faciities  are  not  available.  The  per 
diem  rate  covers  charges  for  meals  in  available 
faciiiiies  plus  an  additional  allowance  for  incidental 
expenses  and  will  be  increased  by  the  amount  paid 
for  Govc'nment  Quarters  by  the  traveler  For  Adak. 
Alaska:  on  any  day  when  Government  quarters  are 
not  used  and  quaters  are  obtained  at  a  construction 
ca-iip.  a  oaily  travel  per  diem  allowa'Ke  ot  $69  is 
prescribed  to  cover  the  costs  of  lodging,  meals  arid 
incidental  expenses. 

''  Commercial  tacii'ties  are  not  available.  Only  Gov- 
ernment-owned and  contractor  operated  quarters 
and  mess  are  available  at  this  kx^ality  This  per  diem 
rate  is  ttie  amount  necessary  to  defray  ttie  cost  of 
lodging,  meals  and  incidental  expenses. 

'"Oii  any  day  when  US  Government  or  contractor 
quarters  and  US  Government  or  contractor  nnessir>g 
facilities  are  used,  a  per  d'em  rate  of  S13  is  pre- 
scnbed  to  cover  meals  and  incidental  expenses  at 
Shemya  AFB  and  the  following  Air  Force  Stations: 
Cape  Lisburne,  Cape  Newenfiam.  Cape  Homanzof. 
Clear.  Cold  Bay,  Fort  Yukon,  Galena.  Indian  Moun- 
tain, King  Salmon,  Kotzebue.  Murphy  Donw,  Sparre- 
vohn,  Tatalina  and  Tin  City  This  rate  virill  be  in- 
creased by  tt>e  amount  pakJ  for  US  Government  or 
contractor  quarters  and  by  $4  for  each  meal  ixo- 
cured  at  a  commercial  facility.  The  rates  of  per  diem 
prescribed  herein  apply  from  0001  on  tfie  day  after 
amval  through  2400  on  ttie  day  prior  to  the  day  of 
departure. 

<  On  any  day  wtien  US  Government  or  contractof 
quarters  and  US  Govemnwnt  or  contractor  messing 
facilities  are  used,  a  per  diem  rate  of  S34  is  pre- 
scribed to  cover  meals  and  incidental  expenses  at 
Amchitka  Island.  Alaska  This  rate  will  be  uicreased 
by  the  amount  paid  tor  US  Govemrr»ent  or  contractor 
quarters  and  by  $10  for  each  meal  procured  at  a 
commercial  facility.  The  rates  of  per  diem  prescribed 


28052 


Federal  Register  /  Vol.  53.  No.  143  /  Tuesday.  July  26.  1988  /  Notices 


herein  appiy  from  0001  on  the  day  after  arrival 
through  2400  on  the  day  prior  to  the  day  of  depar- 
ture. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

July  20. 1988. 

[FR  Doc.  88-16756  Filed  7-25-m.  MS  ami 

BHJ.ING  COOe  3810-01-M 


Department  of  the  Army 

Assistant  Secretary  of  ttw  Army  (Civil 
Works):  Re<|iiest  for  Nominations  to 
the  Inland  Waterways  Users  Board 

agency:  Department  of  the  Army,  DOD. 
action:  Notice  in  the  Federal  Register. 

summary:  Section  302  of  Pub.  L.  99-662 
established  the  Inland  Waterways  Users 
Board.  The  Board  is  an  independent 
Federal  advisory  committee.  Its  eleven 
members  are  appointed  by  the  Secretary 
of  the  Army.  This  notice  is  to  solicit 
nominations  for  five  appointments  or 
reappointments  to  two-year  terms  that 
will  begin  January  1, 1989. 
EFFECTIVE  DATE:  July  15. 1988. 
ADDRESS:  Office  of  the  Assistant 
Secretary  of  the  Army  (Civil  Works), 
Department  of  the  Army.  Washington, 
DC  20314-1(XX).  Attention:  Inland 
Waterways  Users  Board  Nominations 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  G.  Edward  Dickey:  202-272-0126. 
SUPPLEMENTARY  INFORMATION:  The 

selection,  service,  and  appointment  of 
board  members  are  covered  by 
provisions  of  section  302  of  Pub.  L  99- 
662.  The  substance  of  those  provisions  is 
as  follows:  SeJection.  Members  are  to  be 
selected  ti-om  the  spectrum  of 
commercial  carriers  and  shippers  using 
the  inland  and  intracoastal  waterways, 
to  represent  geographical  regions,  and  to 
be  representative  of  waterway 
conmierce  as  determined  by  commodity 
ton-miles  statistics.  Service.  The  Board 
is  required  to  meet  at  least  semi- 
annually to  develop  and  make 
recommendations  to  the  Secretary  of  the 
Army  on  waterway  construction  and 
rehabilitation  priorities  and  spending 
levels  for  commercial  navigation 
improvements,  and  reports  its 
recommendations  annually  to  the 
Secretary  and  to  Congress. 
Appointment  The  operation  of  the 
Board  and  appointment  of  its  members 
are  subject  to  the  Federal  Advisory 
Conunittee  Act  (Pub..L  92-463  as 
amended]  and  Departmental 
implementing  regulations.  Members 


serve  without  compensation  but  their 
expenses  due  to  Board  activities  are 
reimbursable. 

The  considerations  specified  in 
section  302  for  the  selection  of  the  Board 
members,  and  certain  terms  used 
therein,  have  been  interpreted, 
supplemented,  or  otherwise  clarified  as 
follows:  Carriers  and  Shippers.  The  law 
uses  the  terms  "primary  users  and 
shippers."  Primary  users  has  been 
interpreted  to  mean  the  providers  of 
transportation  services  on  inland 
waterways  such  as  barge  or  towboat 
operators.  Shippers  has  been  interpreted 
to  mean  the  purchasers  of  such  services 
for  the  movement  of  commodities  they 
own  or  control.  Individuals  are 
appointed  to  the  Board,  but  they  must  be 
either  a  carrier  or  shipper,  or  represent  a 
firm  that  is  a  carrier  or  shipper.  For  that 
purpose  a  trade  or  regional  association 
is  neither  a  shipper  or  primary  user. 
Geographical  Representation.  The  law 
specifies  "various"  regions.  For  the 
purpose  of  selecting  Board  Members,  the 
waterways  subjected  to  fuel  taxes  and 
described  in  Pub.  L  9&-5Q2  as  amended 
have  been  aggregated  into  six  regions. 
They  are  (1)  the  Upper  Mississippi  River 
and  its  tributaries  above  the  mouth  of 
the  Ohio;  (2)  the  Lower  Mississippi  River 
and  its  tributaries  below  the  mouth  of 
the  Ohio  and  above  Baton  Rouge;  (3) 
The  Ohio  River  and  its  tributaries;  (4) 
The  Gulf  Intracoastal  Waterway  in 
Louisiana  and  Texas;  (5)  The  Gulf 
Intracoastal  Waterway  east  of  New 
Orleans  and  associated  fuel-taxed 
waterways  including  the  Tennessee 
Tombigbee,  plus  the  Atlantic 
Intracoastal  Waterway  below  Norfolk; 
and  (6)  the  Columbia-Snake  River 
System  and  Upper  Willamette.  The 
intent  is  that  each  region  shall  be 
represented  by  at  least  one  board 
member,  with  that  representation 
determined  by  the  residence  and 
principal  place  of  business  of  the 
individual.  Commodity  Representation. 
Waterway  commerce  has  been 
aggregated  into  six  commodity 
categories  based  on  "inland"  ton-miles 
shown  in  Waterbome  Commerce  of  the 
United  States.  In  rank  order  they  are  (1) 
Farm  and  Food  Products;  (2)  Coal  and 
Coke;  (3)  Petroleum  Crude  and  Products; 
(4)  Minerals.  Ores,  and  Primary  Metals 
and  Mineral  Products;  (5)  Chemicals  and 
Allied  Products;  and  (6)  All  other.  A 
consideration  in  the  selection  of  Board 
members  will  be  that  the  commodities 
carried  or  shipped  by  those  individuals 
or  their  firms  will  be  reasonably 
representative  of  the  above  commodity 
categories. 


Reflecting  the  preceding  selection 
criteria,  the  present  representation  by 
Board  members  is  as  follows: 

Members  whose  terms  expire 
December  31. 1988  include  two  shipper 
representatives  representing  the  Ohio 
River  and  Upper  Mississippi  regions, 
and  chemicals  and  petroleum,  and  grain, 
respectively;  three  carrier 
representatives  representing  the 
Columbia  River,  Ohio  River,  and  West 
Gulf  regions,  and  grain  and  other,  coal 
and  ores,  and  ores  and  chemicals 
respectively. 

Members  whose  terms  expire 
December  31, 1989,  include  three  shipper 
representatives  representing  the  Ohio 
River,  Upper  Mississippi  and  Lower 
Mississippi  regions,  and  coal  (2),  and 
grain  and  coal,  respectively;  three 
carrier  representatives  representing  the 
East  Gulf  and  Ohio  River  (2)  regions, 
and  coal  and  ores,  coal  and  chemicals, 
and  coal  and  grain,  respectively. 

Nominations  to  fill  the  anticipated 
vacancy  representing  the  West  Gulf,  or 
to  replace  other  members  whose  terms 
will  expire  in  1988,  may  be  made  by 
individuals,  firms,  or  associations. 
Nominations  should  state  the  region  to 
be  represented  and  whether  the 
nominee  is  to  represent  carriers  or 
shippers.  Information  should  be 
provided  on  the  nominee's  personal 
qualifications  and  the  commercial 
operations  of  the  carrier  and/or  shipper 
that  the  nominee  is  associated  with.  The 
latter  information  should  show  the 
actual  or  estimated  ton-miles  of 
commodities  carried  or  shipped  on 
inland  waterways  in  a  recent  year  (or 
years]  using  the  waterway  regions  and 
commodity  categories  previously  listed. 

Nominations  received  in  response  to 
the  Federal  Register  notice  published 
February  13, 1987,  have  been  retained. 
Those  nominees,  including  the 
individuals  subsequently  appointed  to 
the  Board  and  whose  terms  expire  in 
1988,  will  be  given  consideration  for 
appointment  or  reappointment. 
Renomination  is  not  required  but  may 
be  desirable. 

Deadline  for  Nominations:  All  nominations 
must  be  received  at  the  address  shown  at>ove 
no  later  than  August  15. 1988. 

Dated:  July  15, 1988. 
lohn  a  Roach  II, 

Army  Liaison  Officer  with  the  Federal 
Register. 
[FR  Doc.  88-16725  Filed  7-2&-88;  &45  ajn] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No*.  ES8S-47-000  et  aL] 

Glen  Park  Associates  Limited 
Partnership  et  al.;  Electric  Rate,  Small 
Power  Production,  and  Interlocking 
Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Glen  Park  Associates  Limited 
Partnership 

Pocket  No.  ES88-47-000] 
July  15. 1988. 

Take  notice  that  on  July  11, 1988,  Glen 
Park  Associates  Limited  Partnership 
("Glen  Park"),  filed  an  application 
seeking  authority  to  assume  obligations 
of  up  to  $45.1  million  under  an 
installment  sales  agreement  with  the 
Industrial  Development  Agency  of 
Jefferson  County,  New  York,  and  two 
letter  of  credit  agreements.  The  purpose 
of  the  financing  is  to  obtain  permanent 
financing  for  the  32.6  MW  Glen  Park 
hydro  project  which  is  now  in  operation. 

In  addition.  Glen  Park  seeks  short- 
term  borrowing  authority  in  an  amount 
not  to  exceed  ^.9  miUion. 

Comment  date:  July  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pacific  Power  &  Light  Company  an 
Assumed  Business  Name  of  PaciiiCorp 

[Docket  No.  EC88-25-000] 
July  18, 1988. 

Take  notice  that  on  July  8. 1988, 
Pacific  Power  &  Light  Company  (Pacific), 
an  assumed  business  ncmae  of 
PacifiCorp,  a  Maine  corporation, 
qualified  to  transact  business  in  the 
states  of  Oregon,  Wyoming, 
Washington,  California,  Montana,  and 
Idaho,  with  its  principal  business  office 
in  Portland,  Oregon,  tendered  for  filing 
an  application  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to 
section  33  of  the  Commission's 
Regulations  seeking  an  order  authorizing 
it  to  sell  to  Idaho  Power  Company, 
Pacific's  Midpoint  500  kV  Substation 
located  in  Jerome  County,  Idaho. 

Pacific  respectfully  requests  that 
pursuant  to  9  33.10  of  the  Commission's 
Regulations,  the  Commission  accept  this 
application  for  filing  to  be  effective 
forty-five  (45)  days  after  the  date  of 
filing. 

Comment  date:  August  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  eni  of  this  notice. 


3.  Alabama  Power  Company 

[Docket  No.  ER88-45O-000J 
July  18. 1988. 

Take  notice  that  on  July  5, 1988, 
Alabama  Power  Company  tendered  for 
filing  an  amended  Exhibit  A  to  replace 
the  Exhibit  A  provided  in  the  original 
filing  dated  May  26, 1988. 

A  copy  of  this  filing  has  been  served 
upon  the  City  of  Evergreen. 

Comment  date:  August  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  MSU  System  Services,  Inc. 
[Docket  No.  ER88^12-000) 

July  18. 1988. 

Take  notice  that  on  July  5, 1988,  MSU 
System  Services,  Inc.  (SSI),  as  agent  for 
Mississippi  Power  &  Light  Company 
(MP&L),  tendered  for  filing  Service 
Schedule  LF — Limited  Firm  Capacity 
and  Energy  between  Alabama  Electric 
Cooperative,  Inc.  (Alabama  Electric  and 
MP&L  (Service  Schedule),  and  a  letter 
agreement  for  the  sale  of  limited  firm 
capacity  to  Alabama  Electric  from 
MP&L  (Letter  Agreement). 

SSI  requests  an  effectice  date  of  May 
31, 1988  for  the  Service  Schedule  and  of 
June  1, 1988  for  the  Letter  Agreement. 
SSI  requests  waiver  of  the  Commission's 
notice  requirements  under  §  35.11  of  the 
Commission's  Regulations. 

Comment  date:  August  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  MSU  System  Services,  Inc. 

[Docket  No.  ER8&-511-000J 
July  18. 1988. 

Take  notice  that  on  July  5, 1988.  MSU 
System  Services,  Inc.  (SSI),  as  agent  for 
Arkansas  Power  &  Light  Company 
(AP&L),  Louisiana  Power  &  Light 
Company  (LP&L),  Mississippi  Power  & 
Light  Company  (MP&L)  and  New 
Orleans  Public  Service  Inc.  (NOPSI). 
tendered  for  filing  a  Contract  for 
Purchases  of  Economic  Energy  by 
Oglethorpe  Power  Corporation  from 
AP&L,  LP&L,  MP&L,  and  NOPSI 
(Contract),  and  a  letter  agreement  for 
the  purchase  of  reserve  capacity  and 
energy  by  Ogletho-rpe  AP&L,  LP&L, 
MP&L,  and  NOPSI  (Letter  Agreement). 

SSI  requests  an  effectice  date  of  June 
1, 1988  for  the  Contract  and  June  14. 1988 
for  the  Letter  Agreement.  SSI  requests 
waiver  of  the  Conunission's  notice 
requirements  under  §  35.11  of  the 
Commission's  Regulations. 

Comment  date:  August  1, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER88-4Sfr-O00J 
July  18. 1988. 

Take  notice  that  on  May  27, 1988, 
Central  Vermont  Public  Service 
Corporation  (Company)  tendered  for 
filing  the  1967  Cost  Report  based  on 
actual  costs  as  required  under  Article 
2.4  on  First  Revised  Sheet  No.  18  of 
FERC  Electric  Tariff,  Original  Volume 
No.  3,  in  which  the  Company  provides 
transmission  and  distribution  service  to 
the  following  Customers: 
Vermont  Electric  Cooperative.  Inc. 
Lyndonville  Electric  Department 
Village  of  Ludlow  Electric  Light 

Department 
Village  of  Johnson  Water  and  Light 

Department 
Village  of  Hyde  Park  Water  and  Light 

Department 
Allied  Power  and  Light  Company 
Rochester  Electric  Light  and  Power 

Company 

Comment  date:  August  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Arizona  Public  Service  Company 

[Docket  No.  ER88-^lft.O00j 
July  18. 1988. 

Take  notice  that  on  July  1, 1988, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  informational 
material  related  to  the  Supplemental 
Agreement  No.  1  to  the  Wholesale 
Power  Supply  Agreement  between  APS 
and  the  Papago  Tribal  Utility  Authority. 

Comment  date:  August  1, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northeast  Utilities  Service  Company 

[Docket  No.  ER8a-517-000j 
July  18. 1988. 

Take  notice  that  on  July  11, 1988. 
Northeast  Utilities  Service  Company  as 
an  agent  for  Connecticut  Light  and 
Power  Company  tendered  for  filing  a 
Notice  of  Termination,  effective  the  3l8t 
day  of  July  1988  are  Rate  Schedules 
FERC  242.  356,  241.  and  354.  effective 
dates  May  1, 1987,  December  29, 1985, 
May  1, 1981,  and  December  15, 1985, 
respectively. 

"The  rate  schedules  are  to  be 
terminated  because  they  are  no  longer 
being  utilized  by  the  parties  to  the 
agreements.  The  Commission  is 
requested  to  waive  the  notice 
requirements  in  order  to  allow  the 
termination  to  take  effect  on  July  31, 
1988. 

Notice  of  the  proposed  terminations 
has  been  served  upon  Northfield  Electric 
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Department,  Central  Vermont  Public 
Service  Corporation.  Taunton  Municipal 
Lighting  Plant,  and  Montaup  Electric 
Company. 

Comment  date:  August  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

9.  Oklahoma  Gas  and  Electric  Company 

(Docket  No.  ER88-516-000] 
July  18. 1988. 

Take  notice  that  on  July  11, 1988. 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  a  new 
Agreement  intended  to  supersede 
OG&E's  Rate  Schedule  FERC  No.  123. 
This  Agreement  is  the  contract  between 
OG&E  and  the  Southwestern  Power 
Administration  (SWPA).  The  new  rate  is 
identical  to  the  old  rate,  and  provides 
for  the  sale  of  Replacement  Energy  and 
Emergency  Service  to  SWPA. 

OG&E  requests  an  effective  date  of 
June  1, 1988,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  August  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Iowa  Power  and  Light  Company 

(Docket  No.  ER88-515-0001 
July  IS,  1988. 

Take  notice  that  on  July  11, 1988,  Iowa 
Power  and  Light  Company  (Iowa  Power) 
tendered  for  filing  a  Notice  of 
Cancellation  of  an  Agreement  between 
Iowa  Power  and  Associated  Electric 
Cooperative,  Inc.  (AEC),  dated 
December  31, 1987. 

Iowa  Power  states  that  the  Agreement 
expired  on  its  own  terms  on  December 
31, 1987;  that  the  Notice  of  Cancellation 
was  mailed  to  AEC,  the  only  purchaser 
under  the  Agreement;  and  that  the  filing 
was  mailed  to  the  Iowa  State  Utilities 
Board. 

Iowa  Power  requests  an  effective  date 
of  December  31, 1987,  and  therefore 
requests  a  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  August  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Arkansas  Power  and  Light  Company 

(Docket  No.  ER83-297-009] 
July  18, 1988. 

Take  notice  that  on  July  12. 1988, 
Arkansas  Power  &  Light  Company 
tendered  for  Hling,  pursuant  to 
Commission  order  issued  April  29, 1988, 
a  revised  Compliance  Report  showing 
the  monthly  billing  determinants  which 
were  modihed  under  this  filing,  revenue 
receipt  dates,  monthly  refunds  and  the 
monthly  interest  computed  for  the  total 


refund  period  from  October  1985  through 
February  1988. 

A  copy  of  this  filing  has  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  August  1. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Empire  District  Electric  Company 

July  18, 1988. 

(Docket  No.  ER88-513-000] 

Take  notice  that  on  July  8, 1988,  a 
Consent  Settlement  Agreement  executed 
by  the  Commission  Trial  Staff  (Staff), 
and  the  Empire  District  Electric 
Company  (Empire),  together  with  a 
revised  rate  schedule  for  municipal 
wholesale  customers,  and  a  revised  Fuel 
Adjustment  Clause  was  filed  with  the 
Commission.  Under  the  Consent 
Settlement  Agreement  Empire  would 
reduce  its  cost  of  service  to  its  municipal 
wholesale  customers  by  $91,308.00,  and 
refund  the  sum  of  $68,056.00  to  tis 
wholesale  customers  as  a  one-time 
refund  to  account  for  the  time  value  of 
the  monies  already  collected  for 
estimated  coal  land  reclamation  costs. 
In  addition,  Empire  has  agreed  to  revise 
its  Fuel  Adjustment  Clause  to  provide 
for  estimated  coal  land  reclamation 
costs  and  a  final  true-up  of  those  costs 
to  reflect  actual  charges.  Empire  will 
also  adjust  its  books  of  account  to 
reflect  full  federal  income  tax 
normalization. 

The  signatories  request  an  effective 
date  for  the  filed  rate  schedules  of  May 
1,1988. 

Copies  of  this  filing  were  served  upon 
Arkansas  Public  Service  Commission, 
Missouri  Public  Service  Commission, 
State  Corporation  Commission  of 
Kansas,  Corporation  Commission  of 
Oklahoma,  Sekan  Electric  Cooperative, 
Twin  Valley  Electric  Cooperative,  the 
City  of  Chetopa,  Kansas,  the  City  of 
Monett,  Missouri,  the  City  of  Mount 
Vernon,  Missouri,  and  the  City  of 
Lockwood,  Missouri. 

Comment  date:  August  1. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Iowa  Power  and  Light  Company 

(Docket  No.  ER88-514-000) 
July  18. 1988. 

Take  notice  that  on  July  11, 1988.  Iowa 
Power  and  Light  Company  (Iowa  Power) 
tendered  for  filing  a  Notice  of 
Cancellation  of  the  Joint  Dispatch  Data 
Exchange  Agreement  (Agreement),  and 
the  three  Amendments  thereto,  as 
entered  into  between  Iowa  Power.  Iowa- 
Illinois  Gas  &  Electric  Company.  Iowa 
Public  Service  Company.  Iowa  Southern 
Utilities  Company,  Interstate  Power 


Company,  and  Iowa  Electric  Light  and 
Power  Company.  The  Agreement  was 
dated  March  29. 1978;  Amendment  No.  1 
was  dated  August  1. 1979;  Amendment 
No.  2  was  dated  December  23. 1980;  and 
Amendment  No.  3  was  dated  August  31, 
1984. 

The  Agreement  related  to  the 
implementation  and  operation  of  a 
central  data  exchange  facility  for  the 
purpose  of  coordinating  the  parties' 
respective  interests  in  operational 
control  of  jointly-owned  electric  power 
generating  facilities.  The  Agreement 
expired  by  its  own  terms  on  March  28. 
1988;  the  parties  also  filed  a  separate 
document  memorializing  their  consent  to 
termination  of  the  Agreement. 

Iowa  Power  requests  that  the 
Commission  waive  its  prior  notice 
requirements  and  accept  the  Notice  of 
Cancellation  for  filing  with  a  retroactive 
effective  date  of  March  28. 1988. 

Copies  of  this  filing  were  mailed  to 
each  affected  party  and  to  the  Iowa 
State  Utilities  Board. 

Comment  date:  August  1. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Southwestern  Power  Administration 

(Docket  No.  EF88-401 1-000] 
July  18, 1988. 

Take  notice  that  on  July  6. 1988,  the 
Under  Secretary.  U.S.  Department  of 
Energy,  tendered  for  filing  the  following 
Southwestern  Power  Administafion 
System  rates  to  the  Commission  for 
confirmation  and  approval  on  a  final 
basis,  pursuant  to  the  authority  vested 
in  the  Commission  by  Delegation  Order 
No.  0204-108,  as  amended: 
Rate  Schedule  P-87A.  Peaking  Power 
Rate  Schedule  P-87B,  Peaking  Power 

through  Oklahoma  Utility  Companies 

and/or  Oklahoma  Municipal  Power 

Authority 
Rate  Schedule  F-87B.  Firm  Power 

through  Oklahoma  Utility  Companies 
Rate  Schedule  TDC-87.  Transmission 

Service 
Rate  Schedule  EE-87,  Excess  Energy 
Rate  Schedule  IC-87.  Interruptible 

Capacity 

The  System  rates  were  confirmed, 
approved  and  placed  in  effect  on  an 
interim  basis  by  the  Under  Secretary  of 
Energy  in  Rate  Order  No.  SWPA-21  for 
the  period  July  1. 1988.  through 
September  30. 1991.  The  Under 
Secretary  of  Energy  has  submitted  the 
rates  to  the  Commission  for 
confirmation,  approval  and 
implementation  on  a  final  basis  for  the 
same  period. 

The  System  rate  schedules  would 
increase  annual  revenue  by  $2,814,800 
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from  $87,971,100  to  $90,785,900  to 
recover  proiected  increases  in  annual 
operating  expenses  for  the  generation 
and  transmission  facilities.  This  would 
be  accomplished  primarily  through  an 
increase  in  the  base  energy  charge  for 
sales  of  Federal  hydroelectric  power 
and  energy,  although  a  slight  decrease  in 
the  basic  monthly  demand  charges  and 
the  combination  of  a  decrease  and  an 
increase  in  the  conditions  of  service 
charges  for  69  kV,  and  load  center  or 
below  69kV  deliveries  respectively, 
contribute  as  well.  Significantly 
increased  charges  for  the  use  of  SWPA's 
transmission  system  to  delivery  non- 
Federal  power  and  energy  are  indicated 
and  new  alternate  energy-based 
transmission  rates  have  been  designed 
for  delivery  of  economy  energy.  Further, 
a  credit,  specifically  designed  for  each 
customer,  will  apply  against  the 
purchased  power  adder  component  of 
the  rate  schedules  to  refund  excess 
reveneus  collected  in  the  purchased 
power  deferral  account  during  recent 
years  of  favorable  water  conditions. 
This  credit  is  intended  to  effectively 
equalize  each  customers  average 
purchased  power  adder  cost  and  should 
reduce  the  deferral  account  to  a  level 
needed  to  cover  system  purchases  under 
one  year  of  critical  water  conditions. 
The  credit  will  offset  the  effects  of  the 
overall  rate  increase  for  the  vast 
majority  of  customers,  except  those  to 
which  the  purchased  power  adder  does 
not  apply,  who  will  experience  an 
increase  of  about  one  percent  pwwer 
adder  does  not  apply,  who  will 
experience  an  increase  of  about  one 
percent  in  their  basic  1200  hour  peaking 
service.  The  total  rate  increase  is 
derived  about  20  percent  from  the  basic 
peaking  and  firm  service,  about  45 
percent  from  non-firm  energy  sales,  and 
about  35  percent  from  facihties  and 
transmission  service  charges.  The 
proposal  also  includes  a  provision  for 
SWPA's  Administrator,  at  his  discretion, 
to  adjust  the  purchased  power  adder 
annually  up  to  $0.0005  per  kilowatthour 
as  necessary,  with  notification  to  the 
Commission. 

Comment  date:  August  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

15.  Southern  California  Edison  Company 

(Docket  No.  ER88-^19-000] 
]uly  18. 198a 

Take  notice  that  on  July  3,  1988, 
Southern  California  Edison  Company 
(Edison)  tendered  for  Hling  pursuant  to 
§  35.13  of  the  Federal  Energy  Regulatory 
Commission's  Regulations  and  the 
Federal  Power  Act  the  following  Letter 
Agreements  (Agieoments)  which  have 


been  executed  by  Edison  and  the  United 
States  of  America,  Department  of 
Energy,  acting  by  and  through  the 
Bonneville  Power  Administration  (BPA). 
Letter  Agreement  Dated  August  ilk  1987 

(Umbrella  Agreement,  Contract  No. 

DE-MS79— 87BP92410) 
Letter  Agreement  Dated  April  26, 1988 

(Subsequent  Agreement) 

These  Agreements  supersede  the 
Power  Sales  Contract  executed  by  BPA 
and  Edison  as  of  July  31, 1967  (Power 
Sales  Contract,  Contract  No.  14-0*- 
54125).  The  Power  Sales  Contract,  by  its 
terms,  terminated  July  31, 1987.  The 
Parties  executed  these  Letter 
Agreements  to  facilitate  additional  sales 
and  exchange  arrangements. 

The  Umbrella  Agreement  provides  a 
20-year  contractual  mechanism  for  the 
purchase  and  sale  or  exchange  of 
surplus  energy  and/or  capacity  and/or 
other  services  for  short-term  periods,  not 
to  exceed  24  months. 

The  Subsequent  Agreement  was 
executed  pursuant  to  the  Umbrella 
Agreement  and  provides  for  specific 
storage  and  exchange  of  capacity  and 
energy  from  April  9, 1988,  through 
February  1, 1989,  except  that  as 
specified  the  Subsequent  Agreement 
may  be  extended  to  March  1, 1989. 

Edison  respectfully  requests  waiver  of 
the  notice  provisions  of  §  35.3  of  the 
Commission's  Regulations  to  permit  the 
Agreements  to  become  effective  on  July 
31, 1987  to  coincide  with  termination  of 
the  Power  Sales  Contract  and  to  permit 
an  effective  termination  date  of  July  31, 
1987  for  the  Power  Sales  Contract  to 
coincide  with  the  termination  date  in  the 
Power  Sales  Contract. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  BPA. 

Comment  date:  August  1, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

16.  Allegheny  Electric  Cooperative,  Inc. 

(Docket  No.  QF8e-452-000J 
July  19, 1988. 

On  July  6, 1988,  Allegheny  Electric 
Cooperative,  Inc.  (Applicant),  of  212 
Locust  Street,  P.O.  Box  1266,  Harrisburg, 
Pennsylvania  17108-1266  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  hydro  electric  facility 
will  be  located  on  the  Raystown  Branch 
of  the  Juniata  River,  in  south  central 
Pennsylvania,  approximately  four  miles 
southeast  of  Huntington,  Pennsylvania, 
on  lands  owned  by  the  United  States 


Government  Electric  power  production 
capacity  of  the  facility  will  be 
approximately  21.747  MW. 

The  facihty  is  owned  by  the 
Connecticut  Bank  and  Trust  Company, 
National  Association,  as  Owner  Trustee 
(Owner).  The  applicant  will  operate  the 
facility  pursuant  to  a  lease  with  the 
owner. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
Ucensing.  Comment  on  such  applications 
are  requested  by  separate  pubhc  notice. 
Qualifying  status  serves  only  to 
establish  eligibility  for  benefits  provided 
by  PURPA,  as  implemented  by  the 
Commission's  regulations,  10  (JFK  Part 
292.  It  does  not  relieve  a  facility  of  any 
other  requirements  of  local  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Calderon  Energy  Company 

[Docket  No.  QF88-434-001) 
July  19, 1988. 

On  June  15, 1988,  Calderon  Energy 
Company  (Applicant)  of  419  Gould 
Street,  Suite  #3.  P.O.  Box  126,  Boiling 
Green,  Ohio  43402  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations  (Docket  No. 
QF88-434-000).  On  June  29, 1988, 
Applicant  submitted  for  filing  an 
amendment  to  the  application  for 
certification  requesting  certification  of 
the  facility  as  a  qualifying  small  power 
production  facility  instead  of  as  a 
qualifying  cogeneration  facility.  No. 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  at  2500  South  Dunbridge 
Road,  Boiling  Green,  Wood  County, 
Ohio.  The  facility  will  be  constructed 
adjacent  to  a  proposal  coal  gasiJRcation/ 
methanol  plant  to  be  built  by  Applicant. 
The  facility  will  consist  of  a  combustion 
turbine  generator  unit,  a  heat  recovery 
steam  generator,  and  a  condensing 
steam  turbine  generator.  Applicant 
states  that  the  primary  energy  source  of 
the  facility  will  be  "waste"  in  the  form 
of  low  Btu  synthetic  gas  produced  as  a 
by-product  of  the  operations  at  the 
proposed  coal  gasification/methanol 
plant.  The  net  electric  power  production 
capacity  of  the  facility  will  be  79 
megawatts  with  approximately  72 
megawatts  available  for  sale. 
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Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Stone  Connecticut  Paperboard  Corp. 

[Docket  No.  QF88-453MXX)] 
July  19. 19aa 

On  July  5. 1988  Stone  Connecticut 
Paperboard  Corp.,  of  125  Depot  Road, 
P.O.  Box  1500,  Uncasville,  Connecticut 
06832,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifing  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facihty  will  be  located  at  the  Stone 
Container  plant  site  in  Uncasville, 
Connecticut.  The  facility  will  consist  of 
an  existing  oil-fired  steam  generator, 
and  a  new  back-pressure  steam  turbine 
generator  (BPSTG).  Steam  to  the  BPSTG 
will  be  provided  from  two  sources;  (1) 
from  the  existing  oil-fired  steam 
generator  (2)  from  the  adjacent 
cogeneration  facility  (AES  Thames,  Inc. 
(AES);  34  FERC  f  62,079  (1988)).  Steam 
recovered  from  the  facility  and  part  of 
the  steam  from  AES  will  be  used  in  the 
paper  production  process.  The  maximum 
net  electric  power  production  capacity 
of  the  facility  will  be  2.2  MW.  The 
primary  source  of  energy  will  be  coal  (at 
AES)  and  No.  6  fuel  oil.  The  installation 
of  the  facility  will  begin  on  about  August 
1988. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  AEM  Corp. 

(Docket  No.  QF84-377-003] 
July  19. 1988. 

On  June  30, 1988,  AEM  Corp.  and 
Colstrip  Energy  Limited  Partnership 
(collectively,  the  Applicant)  of  3366  N. 
Torrey  Pines  Court,  Suite  #220,  La  JoUa, 
California  92037  submitted  for  filing  an 
application  for  recertification  of  a 
facihty  as  a  quahfying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  appUcation  for  recertification  of 
the  facili^  as  a  qualifying  small  power 
production  facility  requests  changes  in 
the  ownership,  description,  and  electric 
power  production  capacity  of  the 
facility.  The  proposed  small  power 
production  facihty  was  previously 
certified  as  a  qualifying  cogeneration 
facihty  on  December  11, 1984,  (Docket 
No.  QFB4-377-000,  29  FERC  |  62,254 


(1984)]  and  as  a  quaUfying  small  power 
production  facihty  on  October  9, 1987, 
(Docket  No.  QF84-377-002,  41  FERC 
^  62,031  (1987)).  On  November  19, 1988, 
an  application  for  recertification  of  the 
facility  as  a  quahfying  cogeneration 
facihty  was  filed  with  the  Commission 
and  is  cinrently  under  review  (Docket 
No.  QF84-377-001). 

The  proposed  small  power  production 
facility  was  previously  to  be  owned  and 
operated  by  the  AEM  Corp.  of  1445 
Palisades  Drive,  Pacific  Palisades, 
California  90272.  The  instant  application 
requests  changes  in  the  ownership  and 
operator  of  the  facility  to  a  hmited 
partnership,  Colstrip  Energy  Limited 
Partnership  (Partnership).  AEM  Corp. 
will  transfer  all  of  its  interests  in  the 
facility  to  the  Rosebud  Energy 
Corporation,  the  general  partner  of  the 
Partnership.  The  limited  partners  of  the 
Partnership  are:  Spruce  Limited 
Partnership,  a  Delaware  limited 
partnership,  and  Harrier  Power 
Corporation,  a  subsidiary  of  an  electric 
utility.  Apphcant  states  that  the  Harrier 
Power  Corporation  will  not  under  the 
limited  partnership  agreement  be 
entiUed  to  more  than  a  50  percent  equity 
interest  in  the  facihty. 

The  description  of  the  facihty  will 
change  to  more  accurately  describe  the 
circulating  fluidized  bed  combustion 
boiler  and  the  extraction/condensing 
steam  turbine  generator  unit  that  will  be 
utilized  in  the  facihty.  The  circulating 
fluidized  bed  combustion  boiler  will 
have  a  rated  steam  capacity  of  350,000 
Ibs/hr  @  955  °F  and  1300  psig.  The 
extraction/condensing  steam  tiu-bine 
generator  unit  will  have  a  rated  gross 
electric  power  production  capacity  of 
approximately  41.5  megawatts.  The  net 
electric  power  production  capacity  of 
the  facility  will  increase  from  30 
megawatts  to  35  megawatts.  All  other 
aspects  of  the  facility  remain 
unchanged. 

Comment  date:  Thirty  days  from 
pubhcation  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti^et  NK,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
pretests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Loia  D.  Cashell. 

Acting  Secretary. 

(FR  Doc  88-16742  Filed  7-25-88;  8:45  am] 

MUJNQ  CODE  (TU-OI-M 


[Docket  Na  RP88-213-000] 

Colorado  Interstate  Gas  Co^  Request 
for  Waiver  of  Tariff  To  Allow  Recovery 
of  Certain  Costs  Througfi  Purchased 
Gas  Adlustment  Provision 

July  20. 1968. 

Take  notice  that  on  July  7, 1988, 
Colorado  Interstate  Gas  Company  (CIG) 
filed  a  request  for  waiver  of  section  21 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  and  the  related  Commission 
Regulations  in  order  that  CIG  may 
recover  through  its  Purchased  Gas 
Adjustment  Tariff  provision  certain 
charges  that  it  will  inciu*  when  the 
Commission  accepts  tariff  filings  of 
Northwest  Pipeline  Corporation 
(Northwest)  to  implement  its  acceptance 
of  the  "Blanket  Certificate"  issued  in 
Docket  No.  CP86-578  CIG  states  tiiat 
pursuant  to  the  terms  of  Northwest's 
acceptance  of  that  certifcate,  CIG  has 
exercised  a  one-time  right  to  convert  to 
transportation  100  percent  of  its  firm 
sales  contract  demand  under  NPC's  Rate 
Schedule  PL-1.  CIG  requests  that  the 
reservation  charges  that  it  incurs  related 
to  this  converted  sales  contract  demand 
be  recovered  through  its  PGA 
mechanism. 

CIG  requests  waiver  of  its  Volume  No. 
1  Tariff  (section  21)  such  that  it  can 
continue  to  reflect  and  recover  through 
its  PGA  tariff  provisions  the 
transportation  reservation  fees  resulting 
frt)m  CIG's  100  percent  conversion  of 
sales  entitlements  to  transportation 
entitiements  piusuant  to  Northwest's 
acceptance  of  its  blanket  certifcate.  CIG 
requests  this  waiver  only  so  long  as  its 
presently  effective  service  agreement  (or 
any  service  agreement  replacing  this 
sales  service  agreement  as  a  result  of 
this  conversion)  continues  in  effect 
through  its  primary  term  ending  October 
31, 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
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385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
27. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  8ft-16746  Filed  7-25-fl8;  8:45  am) 

BIIXING  CODE  6717-01-« 


(Docket  No.  RP88-44-007] 

El  Paso  Natural  Gas  Co.;  Compliance 
Filing 

luly  20. 1988. 

Take  notice  that  on  July  14, 1988, 
pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission's 
("Commission")  Regulations  Under  the 
Natural  Gas  Act,  El  Paso  Natural  Gas 
Company  ("El  Paso")  submitted  certain 
tariff  sheets  to  its  FERC  Gas  Tariff  to 
comply  with  the  Commission's  orders 
issued  January  29, 1988  and  June  30, 1988 
and  the  letter  orders  dated  March  31, 
1988  and  June  21, 1988  issued  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulations  ("OPPR")  in  this 
proceeding. 

El  Paso  states  that  by  order  issued 
January  29, 1988  at  Docket  Nos.  RP88- 
44-000  and  CP88-203-000,  the 
Commission,  among  other  things, 
conditionally  accepted,  to  be  effective 
July  1, 1988,  subject  to  refund,  certain 
tariff  sheets  tendered  as  part  of  El 
Paso's  notice  of  change  in  rates  for 
jurisdictional  natural  gas  service  filed 
December  31, 1987  pursuant  to  section  4 
of  the  Natural  Gas  Act. 

El  Paso  states  that  on  February  26, 
1988,  it  tendered  certain  tariff  sheets 
reflecting  its  understanding  of  the 
Commission's  directives  in  the  January 
29, 1986  order.  By  letter  order  dated 
March  31, 1988  issued  by  the  OPPR,  the 
Commission  rejected  El  Paso's 
compliance  filing  for  noncompliance 
with  the  January  29, 1988  order. 

El  Paso  states  that  on  May  6, 1988,  it 
tendered  a  revised  Filing  in  compliance 
with  the  January  29, 1988  order  and  the 
directives  contained  in  the  March  31, 
1988  letter  order.  By  letter  order  dated 
June  21. 1988.  the  Commission  rejected 
the  May  6. 1988.  revised  compliance 
filing  for  noncompliance  with  the 
January  29. 1988  order. 

El  Paso  states  that  on  June  1. 1988,  it 
filed  at  Docket  No.  RP88-^l4-000. 


primary  and  alternate  tariff  sheets  to 
reflect  certain  modifications  to  those 
rates  which  were  suspended  until  July  1, 
1988  at  Docket  No.  RP88-44-000.  Such 
rates  differ  from  the  rates  reflected  in 
the  revised  compliance  filing  of  May  6, 
1988  in  that  the  revised  compliance  rates 
were  adjusted  to  reflect  the  removal  of 
take-or-pay  buyout  and  buydown  costs, 
an  increase  in  throughput  quantity  and 
certain  other  adjustments.  By  order 
issued  on  June  30, 1988  at  Docket  No. 
RP88-44-004,  the  Commission  approved 
El  Paso's  primary  tariff  sheets,  subject  to 
refund  and  conditioned  upon  El  Paso 
filing  revised  sheets  within  fifteen  (15) 
days  of  the  issuance  of  the  order  which 
comply  wih  the  Commission's  January 
29, 1988  order  and  subsequent 
compliance  orders  in  said  proceeding. 

El  Paso  states  that,  as  a  result  of  the 
foregoing,  it  is  required  to  make  two  (2) 
compliance  filings.  In  particular,  one  set 
of  tariff  sheets  must  be  tendered  to 
comply  with  the  Commission's  order 
dated  January  29, 1988,  and  subsequent 
orders  issued  by  the  OPPR.  El  Paso  is 
authorized  to  place  such  tariff  sheets 
into  effect  on  or  after  October  1, 1988  if 
settlement  of  this  proceeding  has  not 
been  achieved  by  that  date.  In  addition, 
by  order  issued  June  30, 1988,  El  Paso  is 
authorized  to  place  rates  into  effect  on 
July  1, 1988  subject  to  the  conditions  that 
such  tariff  sheets  comply  with  the 
Commission's  January  29, 1988  order 
and  subsequent  OPPR  letter  orders. 

El  Paso  states  that  in  response  to  the 
requirements  of  the  January  29, 1988 
order  and  the  subsequent  OPPR  letter 
orders,  it  has  reformulated  its  firm 
transportation  rates  under  Rate 
Schedule  T-3  to  comply  with  the 
directive  in  the  OPPR's  letter  order  of 
June  21, 1988  that  El  Paso  eliminate  any 
rate  discrimination  among  customers. 
The  reformulation  of  the  T-3  rates 
consists  of  three  (3)  changes:  (1) 
Redesign  of  the  reservation  charges  to 
state  separately  the  mainline  charges 
and  the  field  charges;  (2)  recalculation  of 
the  reservation  charges  based  on  the 
demand  costs  underlying  the  Rate 
Schedule  T-1  rates;  and  (3)  explicit 
incorporation  of  the  production  area 
charges  (dehydration,  purification,  and 
products  extraction).  The  sales  demand 
costs  have  been  allocated  using  the 
deliveries  for  the  period  February  25-27, 
1987. 

El  Paso  states  that  in  compliance  with 
the  June  30, 1988  order,  El  Paso  has 
refiled  rates  which  are  derived  from  the 
rates  filed  in  compliance  with  the 
January  29, 1988,  March  31, 1988  and 
June  21, 1988  orders. 

With  respect  to  the  tariff  sheets 
tendered  in  compliance  with  the  January 


29, 1988  order  and  the  subsequent  OPPR 
letter  orders,  EL  Paso  requests  that  the 
Statement  of  Rates  tariff  sheets  be 
permitted  to  become  effective  not  earlier 
than  October  1. 1988.  upon  a  thirty  (30) 
day  notice  filing  by  El  Paso,  in  the  event 
El  Paso  has  not  achieved  settlement,  at 
least  in  principle,  by  October  1, 1988  and 
that  the  remaining  tarriff  sheets 
reflecting  conforming  changes  become 
effective  July  1, 1988. 

With  respect  to  the  tariff  sheets 
tendered  in  compliance  with  the  June  30. 
1988  order.  El  Paso  requests  that  those 
Statement  of  Rates  be  accepted  and 
permitted  to  become  effective  July  1. 
1988  in  accordance  with  the  June  30, 
1988  order. 

El  Paso  further  states  that  a  copy  of 
the  compliance  filing  has  been  served 
upon  all  parties  of  record  in  Docket  No. 
RP88-44-000  and,  otherwise,  upon  all 
interstate  pipeline  system  customers  of 
El  Paso  and  interested  state  regulatory 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NW.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  27, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-16747  Filed  7-25-88:  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  CP8S-538-000,  et  al.] 

K  N  Energy,  Inc.  et  al.;  Natural  Gas 
Certificate  Filings 

July  20.  1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  K  N  Energy,  Inc. 

[DoGket  No.  CP88-538-O00J 

Take  notice  that  on  July  1. 1988,  K  N 
Energy,  Inc.  (K  N),  P.O.  Box  15265, 
Lakewood,  Colorado  80215,  filed  in 
Docket  No.  CP88-538-000  a  request 
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pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  aothorization  to  add 
two  existing  interconnection  points  as 
wholesale  delivery  points  to  Public 
Service  Company  of  Colorado  (PSCo)  in 
Beaver  and  Texas  Counties,  Oklahoma, 
under  the  blanket  authorization  issued 
in  Docket  Nos.  CP83-14O-000  and  CP83- 
140-(Xn  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public  , 
inspection.  i 

K  N  states  that  under  its  currently 
authorized  sale-for-resale  arrangement    ! 
with  PSCo,  K  N  transports  natural  gas 
volumes  to  Colorado  Interstate  Gas 
Company  (CIG]  for  PSCo's  account  at  an 
interconnection  of  K  N's  and  ClG's 
facilities  in  Weld  County,  Colorado.  CIG 
then  transports  the  gas  to  PSCo.  PSCo 
has  now  requested  that  K  N  add  two 
existing  interconnection  points  as 
delivery  points  to  PSCo.  K  N  states  that 
it  would  deliver  up  to  20,110  Mcf  of 
natural  gas  per  day  to  CIG  for  PSCo's 
account  at  the  proposed  Baker  delivery 
point  in  Texas  County,  Oklahoma,  and 
cause  up  to  5,030  Mcf  of  natural  gas  per 
day  that  K  N  pim:hase8  from  Sun 
Operating  Limited  Partnership  [Sun]  to 
be  delivered  to  CIG  for  PSCo's  account 
at  the  proposed  Mocane-Laveme 
delivery  point  (an  existing 
interconnection  between  CIG  and  Sun] 
in  Beaver  County,  Oklahoma.  CIG 
would  then  transport  under  section  311 
of  the  Natiu-al  Gas  Policy  Act  of  1978 
authorization  any  gas  that  K  N  sells  to 
PSCo  at  the  proposed  Baker  and 
Mocane-Laveme  delivery  points  to 
PSCo's  system  in  Colorado.  No  new 
facilities  would  be  required  to 
implement  the  hereinbefore  described 
proposal.  K  N  states  that  PSCo  would 
use  any  gas  it  purchases  from  K  N  at 
these  two  delivery  points  for  its  system 
supply. 

K  N  states  these  two  new  wholesale 
delivery  points  to  PSCo  would  have  no 
impact  on  K  N's  peak  day  and  annual 
deliveries.  K  N  also  states  that  it  would 
have  sufficient  capacity  to  accomplish 
the  hereinbefore  proposed  natural  gas 
deliveries  without  detriment  or 
disadvantage  to  K  N's  other  existing 
customers. 

Comment  date:  September  6, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  ANR  Pipeline  Company 

[Docket  No.  CP8&-543-00OJ 

Take  notice  that  on  July  1, 1988.  ANR 
Pipeline  Company  [ANR],  500 
Renaissance  Center,  Detroit.  Michigan 
48243,  fded  in  Docket  No.  CP88-543-000 


a  request  pursuant  to  {  157.205  of  the 
Commission's  Regnlattoiis  under  Ihe 
Natural  Gas  Act  for  authorization  to  add 
an  existing  interconnection  between 
ANR  and  Northern  Indiana  Public 
Service  Company  (NIPSCC^  in  Adams 
County,  Indiana,  as  a  delivery  point 
under  the  blanket  authorization  issued 
in  Docket  No.  CP82-^180-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  states  that  the  proposed  delivery 
point  would  enable  NIPSCO  to  receive  a 
maximum  of  3,500  dekatherms  of  natwal 
gas  per  day,  which  would  be  within 
NIPSCO's  currently  existing  peak  day 
and  annual  entitlements  from  ANR. 
ANR  states  that  its  natural  gas  sales  to 
NIPSCO  would  be  made  pursuant  to 
their  existing  service  agreement. 

Comment  date:  September  6, 1968,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP88-573-000] 

Take  notice  that  on  July  13, 1988, 
Tennessee  Gas  Pipeline  Company 
[Tennessee],  P.O.  Box  2511,  Houston, 
Texas  77252  filed  in  Docket  No.  CPB8- 
573-000  a  request  pursuant  to  S  284.223 
of  the  Regulations  under  the  Natural 
Gas  Act  for  authorization  to  transport 
natural  gas  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7[c]  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Citizens  Gas  Supply 
Corporation  [Citizens].  Tennessee 
explains  that  service  commenced  June 
22. 1988  under  S  284.223[a]  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST88-4662.  Tennessee 
further  explains  that  the  peak  day 
quantity  would  be  160,000  dekatherms, 
the  average  daily  quantity  would  be 
1,200  dekatherms,  and  that  the  annual 
quantity  would  be  438,000  dekatherms. 
'Tennessee  explains  that  it  would 
receive  natural  gas  for  Citizens'  account 
from  points  of  receipt  located  Ofi'shore 
Louisiana  and  the  states  of  Alabama, 
Louisiana,  Texas,  and  Mississippi. 
Tennessee  states  that  the  points  of 
delivery  are  located  in  the  states  of 
Alabama,  Louisiana,  New  York  and 
West  Virginia.  Tennesee  further 
explains  that  locations  of  the  ultimate 
delivery  point  of  the  gas  are  in  the  states 
of  Ohio,  'Tennessee,  West  Virginia,  New 
York,  Alabama,  Mississippi,  Kentucky 
and  Florida. 


Comment  date:  September  6, 1968,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northern  Natural  Gas  Company 
Division  of  Enron  Corp. 

(Docket  No.  CP88-«e2-000] 

Take  notice  that  on  July  11, 1968, 
Northern  Natural  Gas  Company 
Division  of  Enron  Corp.  [Northern]  1400 
Smith  Sti^et,  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP88-562-000,  a  request  pursuant  to 
S  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  284.223]  for  authority  to  provide 
interruptible  transportation  service  to 
Cabot  Energy  Marketing  Corp.  (Cabot], 
a  marketer,  under  Northern's  blanket 
certificate  issued  December  22, 1986,  in 
Docket  No.  CP86-435-000,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  transport  for 
Cabot  up  to  1,500,000  MMBtu  per  day  or 
approximately  547,500.000  MMBtu 
annually,  pursuant  to  a  transportation 
agreement  dated  April  20. 1988. 
Northern  states  that  the  transportation 
service  for  Cabot  under  the  120-day 
automatic  authorization  provisions  of 
§  284.223(a)  was  filed  with  the 
Commission  in  Docket  No.  ST88-3126. 

Also,  pursuant  to  the  transportation 
agreement  Northern  proposes  to 
compress,  on  an  interruptible  basis,  up 
to  40,000  MMBhi  of  gas  for  Cabot  in 
Northern's  Fort  Buford  Compressor 
Station,  McKenzie  County,  North 
Dakota,  for  delivery  to  Northern  Border 
Pipeline  Company  (NBPL)  for 
subsequent  transportation  by  NBPL. 

Comment  date:  September  6, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Williams  Natural  Gas  Company 

(Docket  No.  CP88-571-000] 

Take  notice  tiiat  on  July  12. 1988, 
Williams  Natural  Gas  Company  [WNG], 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP88-571-O00  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  [18  CFR  157.205)  for 
authorization  to  abandon  (1)  by  sale 
approximately  1.5  miles  of  e^inch 
pipeline  and  appurtenant  facilities  in 
Wilson  County,  Kansas,  and  (2)  the 
transportation  of  gas  through  said 
facilities,  under  the  certificate 
authorization  issued  in  Docket  No. 
CP82-479-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  application  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 
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WNG  states  that  U.S.  Oil 
Management,  Inc.  (U.S.  Oil)  has 
requested  that  WNG  sell  this  section  of 
pipeline  to  them  for  use  as  a  gathering 
line  for  wells  which  U.S.  Oil  proposes  to 
drill  in  the  vicinity  of  its  Sutcliffe 
storage  Held.  It  is  stated  that  there  are 
three  domestic  customers  (Howard 
Brant,  Bernard  Hardin,  Jr.,  and  Bill 
McMillen)  on  this  pipeline  served  on  a 
resale  basis  by  KPL  Gas  Service  (KPL), 
and  that  KPL  agrees  to  the  abandonment 
proposed  by  WNG.  WNG  explains  that 
it  has  made  arrangements  to  provide 
alternative  service  for  those  residential 
customers.  WNG  states  that  the  reclaim 
cost  of  the  facilities  is  estimated  to  be 
$7,650,  the  salvage  value  $3,115,  and  the 
sale  price  $10,000. 

Comment  date:  September  6, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issurance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  88-16827  Filed  7-25-88:^:45  am] 
BILUNG  COOC  6717-01-M  '^ 

[Docket  Nos.  CP88-544-000,  et  al.] 

Natural  Gas  Pipeline  Co.  of  America  et 
al.;  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Natural  Gas  Pipeline  Company 

[Docket  No.  CP88-544-0001 
July  15, 1988. 

Take  notice  that  on  July  5, 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  701  East  22nd  Street, 
Lombard,  Illinois.  60148,  filed  in  Docket 
No.  CP88-544-000  a  request  pursuant  to 
the  notice  procedure  in  §  157.205  and 
284.223(2)(b)  of  the  Commission's 
Reglations  for  authorization  to  transport, 
on  an  intemiptible  basis,  up  to  a 
maximum  of  500,000  MMBtu  (plus  any 


additional  volumes  accepted  pursuant  to 
the  overrun  provisions  of  Natural's  Rate 
Schedule  ITS)  for  Cabot  Energy 
Marketing  Corporation  (Cabot),  a 
marketer  of  natural  gas.  The  receipt 
points  are  in  Texas,  Offshore  Texas, 
Louisiana,  Offshore  Louisiana,  Illinois. 
Oklahoma,  New  Mexico,  Nebraska, 
Arkansas,  Iowa  and  Kansas  and 
delivery  points  are  located  in  Texas, 
Oklahoma,  Illinois,  Iowa,  Arkansas. 
Missouri,  Nebraska  and  Kansas. 
Transportation  would  be  performed 
under  Natural's  blanket  certificate 
issued  in  Docket  No.  CP86-582  pursuant 
to  section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Natural  commenced  the 
transportation  of  natural  gas  for  Cabot 
on  May  4. 1988  at  Docket  No.  ST88-4404 
for  a  one  hundred  and  twenty  (120)  day 
period  ending  September  1, 1988, 
pursuant  to  §  284.223(a)(1)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Natural  in 
Docket  No.  CP86-582.  Natural  proposes 
to  continue  this  service  in  accordance 
with  §  284.221  and  284.223(2)(b). 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Company 
Division  of  Enron  Corporation 

[Docket  No.  CP88-54O-<K)0) 
July  15. 1988. 

Take  notice  that  on  July  1, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 
(Northern),  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  filed 
in  Docket  No.  CP88-54O-000,  a  prior 
notice  request  pursuant  to  §  157.205, 
157.211  and  284.223  of  the  Commissions 
Regulations  for  authorization  to 
transport  natural  gas  for  Terra 
International,  Inc.  (Terra)  and  to 
construct  a  new  sales  tap  to 
accommodate  the  redelivery  of  the 
transported  gas  to  Terra,  under  the 
certificate  issued  in  Docket  Nos.  CP86- 
435-000  and  CP82-401-000,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commisson  and  open  to 
public  inspection. 

Northern  proposes  to  transport  up  to 
35,000  MMBtu  of  natural  gas  per  day, 
pursuant  to  an  April  18, 1988,  agreement 
between  Northern  and  Terra.  Northern 
would  provide  the  service  to  Terra 
under  the  provisions  of  its  Rate 
Schedule  IT-1,  it  is  indicated.  Northern 
further  proposes  to  construct  tap  and 
measuring  facilities  with  an  estimated 
cost  of  $79,000.00  to  accommodate  the 
direct  delivery  of  gas  to  Terra.  Northern 


states  that  Terra  would  reimburse 
Northern  for  the  cost  of  such  facilities. 
Northern  further  states  that  the  average 
and  annual  quantities  would  be  30,000 
MMBtu  and  11,000,000  MMBtu, 
respectively. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP88-544-0001 
July  18,  1988. 

Take  notice  that  on  July  7, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP88-554-000  a 
prior  notice  request  pursuant  to 
§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
an  interruptible  basis  on  behalf  of 
Exxon  Corporation  (Exxon),  a  producer 
of  natural  gas,  under  the  certificate 
issued  in  Docket  No.  CP88-6-000,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  states  that  it  proposes  to 
transport  on  an  interruptible  basis 
pursuant  to  a  gas  transportation 
agreement  dated  March  24, 1988,  a 
maximum  daily  quantity  of  20,600 
MMBtu  of  natural  gas  and  that  service 
commenced  April  1, 1988,  as  reported  in 
Docket  No.  ST88-4366,  pursuant  to 
§  284.224(a)  of  the  Commission's 
Regulations.  United  further  states  that 
the  average  day  and  annual  quantities 
would  be  20,600  MMBtu  and  7,519,000 
MMBtu,  respectively. 

Comment  date:  September  2, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP88-552-000J 
July  18.  1988. 

Take  notice  that  on  July  7, 1988, 
United  Gas  Kpe  Line  Company,  Post 
Office  Box  1478,  Houston,  Texas  77251- 
1478  filed  in  Docket  No.  CP88-552-000  a 
request  pursuant  to  §  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Amoco  Production  Company 
(Amoco),  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  set  out  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  states  that  pursuant  to  a 
transportation  agreement  dated  April  25, 
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1988,  it  proposeB  to  receive  up  to  120,000 
dt  equivalent  oi  natural  gas  per  day  at 
an  existing  interconnection  between 
United  and  Sea  Robin  Pipeline  Company 
near  Erath,  Vermilion  Parish,  Louisiana, 
and  redeliver  the  gas  at  the  existing 
interconnection  between  the  facilities  of 
United  and  Florida  Gas  Transmission 
Company  at  Amaudville,  St.  Landry 
Parish,  Louisiana. 

United  states  that  the  peak  day, 
average  day,  and  annual  quantities 
would  be  123,600, 123.600,  and  45,114,000 
dt  equivalent  of  natural  gas, 
respectively.  It  is  indicated  that  a  120- 
day  transportation  service  under  Section 
284.223  (a)  commenced  on  June  2. 1968, 
as  reporteid  in  Docket  No.  8788-^365  on 
June  24. 1988. 

United  states  that  no  facilities  need  be 
constructed  to  implement  the  service. 
United  states  that  the  primary  term  of 
the  transportation  agreement  would 
expire  one  year  from  the  date  of  initial 
transportation  but  would  ocntinue  on  a 
month-to-month  basis  unless  terminated 
by  either  party  on  thirty-days  written 
notice.  United  proposes  to  charge  the 
rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  ITS. 

Comment  date:  September  2, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP88-556-000)  \ 

July  18. 1988. 

Take  notice  that  on  July  8. 1988. 
United  Gas  Pipeline  Company  (United). 
P.O.  Box  1478,  Houston.  Texas  77251 
filed  in  Docket  No..  CP88-556-000  a 
request  pursuant  ot  S  284.223  of  the 
Regulations  under  the  Natiual  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certiflcate  issued 
in  Docket  No.  CP88-6-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  all 
as  more  hilly  set  forth  in  the  request  on 
tile  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  natural 
gas  for  The  Resource  Group  (Resource 
Croup).  United  explains  that  service 
commenced  May  23, 1988  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-4501.  United  explains  that  the 
peak  day  quantity  would  be  3,090 
dekatherms,  the  average  daily  quantity 
would  be  3,090  dekatherms.  and  that  the 
annual  quanitity  would  be  1,127,850 
dekatherms.  United  explains  that  it 
would  receive  natural  gas  for  Re80iut:6 
Groin's  account  at  points  of  receipt  in 
Panola  and  Shelby  Counties,  Texas. 
United  states  that  it  would  redeliver  the 
gas  for  Resource's  Group's  account  at  an 
existing  interconnection  between  United 


and  Mississippi  Chemical  Corporation 
in  Jackson  County,  Mississif^L 

Comment  date:  September  2, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Notflmn  Natural  Gas  Compan^ 
DivisioD  of  Enron  Corporation 

[Docket  No.  CP88-55&-000] 
July  la  1968. 

Take  notice  Aiat  on  July  12, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp..  (Nordiem),  1400 
Smith  Street  P.O.  Box  118a  Houston, 
Texas  77251-1188.  filed  in  Docket  No. 
CP88-506-000,  a  request  pursuant  to 
§  157.205  of  ^e  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Texaca  Ina  (Texaco),  umter  the 
authorization  issued  in  Docket  No. 
CP88-435-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  pubhc 
inspection. 

Northern  would  perform  the  proposed 
interruptible  transportation  service  for 
Texaco,  a  producer  of  natural  gas. 
pursuant  to  an  interruptible 
transportation  agreement  dated  July  11. 
1988.  The  term  of  the  transportation 
agreement  is  for  three  years  find  month 
to  month  thereafter  unless  terminated 
upon  30  days  prior  written  notice  by  one 
party  to  the  other  party.  Northern 
proposes  to  transport  on  a  peak  day  up 
to  50.000  MMBtu;  on  an  average  day  up 
to  37,500  MMBtu;  and  on  an  annual 
basis  6.000,000  MMBtu  of  natural  gas  for 
Texaco.  Northern  proposes  to  receive 
the  subject  gas  from  numerous  points  of 
receipt  in  New  Mexico,  Oklahoma. 
Kansas,  and  Texas.  Northern  would 
then  transport  and  redeliver  such 
volumes  to  five  delievery  points  located 
in  Texas.  Kansas,  and  Iowa.  Northern 
avers  that  construction  of  facilities 
would  not  be  required  to  provide  the 
proposed  service. 

Northern  states  that  it  would  perform 
such  transportation  service  for  Texaco 
pursuant  to  its  Rate  Schedule  IT-l.  or 
any  effective  superseding  rate  schedule 
on  file  with  the  FERC  or  any  successor 
thereof.  It  is  explained  that  the  proposed 
service  is  ciurrently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
regulations.  Northern  commenced  such 
self-implementing  service  on  June  1, 
1988.  as  reported  in  Docket  No.  ST8&- 
4535-000. 

Comment  date:  September  2, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


7.  National  Fuel  Gas  Supfrfy 

[Docket  Nos.  CPBS-626-ea3  and  C:P8e-96-003| 
July  19. 1988. 

Take  notice  that  on  July  5, 1968, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel).  10  Lafayette  Square, 
Buffalo,  New  York  14203.  filed  in  Docket 
Nos.  CP85-B26-003  and  CP86-96-003  a 
petition  to  amend  further  the  orders 
issued  in  Docket  Nos.  CP85-826-000.  as 
amended,  and  CP86-96-000,  as 
amended,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  modify  the 
existing  transportation  service 
performed  by  National  Fuel  on  behalf  of 
The  Southern  Connecticut  Gas  Company 
(SCGC),  Elizabethtown  Gas  Company 
(EGC)  and  New  Jersey  Natural  (NJN).  all 
as  more  fully  set  forth  in  the  petition  to 
amend  whidi  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

In  Docket  No.  CP85-828-003  NaUonal 
Fuel  proposes  to  transport  natural  gas 
for  an  additional  year  for  EGC  and  NJN 
beyond  the  current  expiration  date  of 
August  11. 1988  and  to  designate 
additional  existing  interconnections 
between  National  Fuel  and  Tennessee 
Gas  PipeUne  Company  in  Pennsylvania 
and  New  York  as  receipt  points  for  the 
gas  to  be  transported.  In  Docket  No. 
CP86-96-003  National  Fuel  proposes  to 
transport  gas  for  an  additional  year  for 
SCGC  beyond  the  current  expiration 
date  of  June  30. 1988,  and  to  increase  the 
daily  transportation  volume  from  1.500 
Mcf  to  4.000  Mcf.  It  is  stated  that  in  all 
other  respects,  the  transportation 
services,  as  currently  authorized,  would 
remain  the  same. 

Comment  date:  August  9. 1988.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

8.  Southern  Natural  Gas  Company 

[Docket  No.  CP88-545-000] 
July  19. 1988. 

Take  notice  that  on  July  6. 1988, 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham. 
Alabama  35202  filed  in  Docket  No. 
CP88-545-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
an  order  permitting  and  approving  the 
abandonment  of  a  46  horsepower  skid- 
mounted  field  compressor  and 
appurtenances  located  at  Southern's 
Spider  Compressor  Station  located  in 
DeSoto  Parish.  Louisiana,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Southern  avers  that  the  compressor 
was  installed  in  1983  pursuant  to  a 
request  for  authorization  filed  by 
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Southern  in  Docket  No.  CPB3-39O-O00 
under  its  blanket  certificate  of  public 
convenience  and  necessity  issued  in 
Docket  No.  CPa2-406-000.  Southern 
states  that  the  compressor  was  installed 
to  increase  the  pressure  at  the  Spider 
Field  Compressor  Station  to  obtain  a 
sufficient  pressure  to  enable  the  Spider 
Field  gas  to  enter  Southern's  14-inch 
Logansport  Line.  Southern  further  states 
that  the  46  horsepower  skid-mounted 
compressor  is  not  presently  needed  as  a 
result  of  an  increased  suction  pressure 
at  said  station  caused  by  the  reworking 
of  certain  wells  in  the  Spider  Field  and 
Southern  does  not  anticipate  its  need  in 
the  foreseeable  future.  In  order  to  save 
maintenance  expenses  and  to  simplify 
the  operation  of  the  Spider  Field 
Compressor  Station,  Southern  proposes 
to  abandon  the  46  horsepower  skid- 
mounted  compressor.  Southern  also 
states  that  the  proposed  abandonment 
would  not  affect  the  capacity  of 
Southern's  pipeline  system  or  require 
termination  of  any  service  to  southern's 
customers. 

Accordingly.  Southern  requests  the 
Commission  to  issue  an  order 
authorizing  the  abandonment  of  the 
compressor  and  appurtenances  as 
proposed  herein.  Upon  receipt  of  such 
authorization,  the  compressor  and 
appurtenances  would  be  removed  and 
held  in  inventory  for  use  elsewhere  and 
the  facilities  would  be  retired. 

Southern  further  states  that  the  cost  of 
the  proposed  abandonment  would  be 
approximately  $950  with  an  estimated 
salvage  value  of  $20,900. 

Comment  date:  August  9. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Granite  State  Gas  Transmission,  Inc. 

[Docket  No.  CP88-559-0001 

July  19, 1988. 

Take  notice  that  on  July  11. 1968, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State).  120  Royall  Street, 
Canton.  Massachusetts  02021,  filed  a 
request  pursuant  to  S  157-205  of  the 
Commission's  Regulations  for 
authorization  to  construct  and  operate  a 
new  delivery  point  for  service  to  its 
afniiated  distribution  customer, 
Northern  Utilities,  Inc.  (Northern 
Ulitities),  under  Granite  State's  blanket 
certificate  issued  in  Docket  No.  CP82- 
515-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Granite  State  proposes  to  install  a 
new  deUvery  point  on  its  system  in 
Greenland,  New  Hampshire,  in  order  to 
serve  a  new  custcmer  of  Northern 


Utilities.  It  is  estimated  that  the  cost  of 
the  facility  would  be  $14,820,  and  it  is 
asserted  l^at  Granite  State  would  be 
reimbursed  for  the  cost  by  Northern 
Utilities,  which  would  own  the  delivery 
point.  It  is  explained  that  the  deleivery 
point  would  be  used  for  estimated 
annual  deliveries  of  1,190  Mcf  of  natural 
gas.  It  is  stated  that  the  delieveries 
through  the  proposed  facility  would  not 
increase  Northern  Utilities'  presently 
authorized  contract  demand  from 
Granite  State  and  that  no  existing 
customers  of  Granite  State  would  be 
negatively  impacted. 

Comment  date:  September  2, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Piadd  Oil  Company 

(Docket  No.  CP88-463-000] 
July  20, 1988. 

Take  notice  that  on  June  13, 1988, 
Placid  Oil  Company  (Placid),  3900 
Thanksgiving  Tower,  1601  Elm  Street, 
Dallas.  Texas  75201.  filed  in  Docket  No. 
CP88-463-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  operation  of 
the  entire  51-mile  Green  Canyon-Ship 
Shoal  Line  and  the  construction  of  the 
remaining  8-mile  segment  of  the  line,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Placid  states  that  the  Green  Canyon- 
Ship  Shoal  Line  is  a  51-mile,  16-inch  line 
commencing  at  its  floating  production 
platform  located  on  Green  Canyon  Block 
29  and  terminating  at  the 
interconnection  with  ANR  Pipeline 
Company  on  Ship  Shoal  Block  207,  all  in 
offshore  Louisiana.  It  is  stated  that  the 
Green  Canyon  area  is  located  in  water 
depths  of  1.500  to  3,800  feet  or  deeper 
and  more  than  80  miles  offshore 
Louisiana.  Placid  indicates  that  natiiral 
gas  and  crude  oil  have  been  discovered 
in  commercial  quantities  in  Green 
Canyon  Blocks  29  and  31,  and  Ewing 
Bank  Block  999.  It  is  also  stated  that  the 
floating  production  platform  on  Green 
Canyon  Block  29  will  be  located  in  a 
water  depth  of  1,540  feet.  Placid  states 
that  the  line's  design  capacity  is  200 
MMcf  of  natural  gas  per  day.  It  is 
projected  that  the  Green  Canyon  gas 
production  will  peak  at  140  MMcf  of 
natural  gas  per  day. 

Placid  states  that  the  floating 
production  platform  separation  process 
would  result  in  two  streams — one,  gas 
which  still  contains  amounts  of  water, 
condensate  and  entrained  liquefiables 
that  will  be  accommodated  through  a  51- 
mile,  16-inch  line  extending  from  the 
floating  production  platform  to  Ship 


Shoal  Block  207  platform.  It  is  stated 
that  the  other  stream  would  consist  of 
oil,  condensate,  water  and  varying 
amounts  of  gas  which  will  be 
accommodated  through  a  51 -mile.  14- 
inch  pipeline  from  the  floating 
production  platform  to  the  Ship  Shoal 
Block  207  platform.  Placid  stales  that  the 
continuous  operation  of  the  field  would 
necessitate  the  movement  of  gas.  oil, 
condensate  and  water  to  the  Ship  Shoal 
Block  207  platform  without  interruption, 
explaining,  that  any  time  either  pipeline 
has  to  be  shut  in  for  any  reason,  the 
remaining  line,  Uquid  or  gas,  would  be 
operated  as  a  two-phase  flowline,  that 
is,  gas.  oil.  condensate  and  water  would 
be  transported  through  a  single  line  in 
order  to  maintain  production. 

Placid  states  that  43  miles  of  the 
shallow  water  portion  of  the  line  has 
been  installed  and  the  remaining  8  miles 
was  initially  assembled  at  Matagorda 
Island,  Texas  and  damaged  enroute  to 
the  Green  Canyon  Block  29  area.  Placid 
states  that  the  segment  is  being 
salvaged,  repaired  and  readied  for 
installation  at  the  Green  Canyon  Block 
29  area.  Placid  states  that  the  43  miles  of 
Une  was  installed  on  the  assumption 
that  the  Green  Canyon-Ship  Shoal  Line 
was  a  gathering  line,  and  therefore, 
exempt  from  Commission  jurisdiction. 
However,  the  Commission  issued  a 
declaratory  order  on  May  3, 1988,  in 
Docket  No.  CP88-146-^)00.  finding  that 
the  proposed  pipeUne  would  be  used  for 
the  transportation  of  natural  gas  in 
interstate  commerce  subject  to  the 
Commission's  jurisdiction  under  section 
7(c)  of  the  Natural  Gas  Act.  On  July  8, 
1988.  in  Docket  No.  CP88-146-001,  the 
Commission  issued  an  order  denying  a 
rehearing  of  the  declaratory  order. 

Comment  date:  August  10. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP88-529-000) 
July  20. 1988. 

Take  notice  that  on  June  28, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
399-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act,  for 
an  order  permitting  and  approving 
abandonment  of  certain  pipeline 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

More  specifically,  Tennessee  proposes 
to  abandon  a  dual  24*  aerial  crossing  of 
the  Lake  Tappan  Reservoir  in  Bergen 
County.  New  Jersey,  extending  from 
M.P.  330-1  +  1.49  to  M.P.  330-1  +  198 
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and  consisting  of  two  24*  pipelines 
supported  by  concrete  piers.  Tennessee 
states  that  during  the  last  weeks  of 
February,  1988,  normal  thermal 
expansion  of  the  24'  Line  No.  300-1  was 
not  transferred  to  the  expansion  loops 
on  each  end  of  the  aerial  crossing.  It  is 
stated  that  the  accumulation  of  stress  in 
the  pipelines  resulted  in  a  shifting  of  the 
pipe  and  piers  by  as  much  as  three  feet. 
In  order  to  maintain  the  integrity  of  its 
24*  Station  313  to  Greenwich  line. 
Tennessee  advises  that  pursuant  to 
§  2.55  of  Part  1  of  the  Commission's 
Regulations  [18  CFR  2.55(b]],  it  initiated 
the  construction  of  a  single  underwater, 
buried  24'  pipeline  from  M.P.  330-1  + 
1.49  to  M.P.  330-1  -)-  1.98.  to  replace  the 
dual  aerial  crossing.  It  is  stated  that 
such  line  was  placed  in  service  on  April 
14, 1988. 

Tennessee  states  that,  assuming  peak 
design  day  conditions,  the  pressure  drop 
in  the  original  dual  24'  crossing  has 
been  calculated  to  be  0.7  psi,  while  the 
pressure  drop  in  the  single  buried  line  is 
calculated  to  be  2.8  psi.  Tennessee 
contends  that  this  increased  pressure 
drop  would  have  an  insignificant  effect 
on  the  capacity  of  its  24'  Station  313  to 
Greenwich  line.  Tennessee  submits  that 
the  removal  of  the  complete  dual  aerial 
crossing  is  in  the  public  interest  in  that 
such  abandonment  would  avoid  the 
unnecessary  expenses  of  maintaining 
and  operating  any  part  of  the  original 
dual  aerial  crossing.  Finally,  it  is 
estimated  that  the  cost  to  remove  the 
dual  aerial  pipeline  and  piers,  less 
salvage,  would  be  $420,000.00. 

Comment  date:  August  10. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

12.  Great  Lakes  Gas  Transmission 
Company 

[Docket  No.  CP88-541-0001 
July  20. 1988. 

Take  notice  that  on  July  1, 1988,  Great 
Lakes  Gas  Transmission  Company 
(Great  Lakes)  2100  Buhl  Building. 
Detroit,  Michigan  48226,  filed  in  Docket 
No.  CP88-541-«X)  an  application 
pursuant  to  section  7(cj  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Great  Lakes  to  provide  firm  natural  gas 
service  for  Soudieastem  Michigan  Gas 
Company  (Southeastern)  and  construct 
and  operate  facilities  necessary  to 
provide  such  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Great  Lakes  proposes  to  transport  on 
a  firm  basis  up  to  15.000  Mcf  per  day  for 
Southeastern  which  Southeastern  is 
purchasing  *rom  Western  Gas  Marketing 


Ltd.  It  is  stated  that  Great  Lakes  would 
provide  transportation  of  such  volumes 
from  a  point  on  the  International 
Boundary  at  Emerson.  Manitoba,  to  (1)  a 
proposed  point  of  interconnection 
between  the  facilities  of  Great  Lakes 
and  Southeastern  to  be  located  near 
Muttonville.  Michigan  (Muttonville 
Delivery  Point  No.  1)  and  (2)  an  existing 
point  of  interconnection  between  the 
facilities  of  Great  Lakes  and  ANR 
Pipeline  Company  (ANR)  near 
Muttonville.  It  is  further  stated  that  ANR 
would  transport  and  deliver  any 
Southeastern  volumes  it  receives  to  an 
existing  interconnection  between  the 
facihties  of  ANR  and  Southeastern 
located  in  Columbus  Township, 
Michigan. 

It  is  alleged  that  the  volumes  to  be 
transported  are  expected  to  be  imported 
by  Southeastern  pursuant  to  import 
authorization  that  would  be  requested 
from  the  Economic  Regulatory 
Administration  (ERA)  by  Southeastern, 
or  other  available  valid  import 
authorization  by  the  ERA.  To  provide 
the  proposed  transportation  service, 
Southeastern  and  Great  Lakes  entered 
into  a  transportation  service  agreement 
(agreement)  dated  May  12, 1988.  It  is 
asserted  that  this  agreement  provides 
for  a  15  year  term  to  commence  when 
the  facilities  that  Great  Lakes  must 
construct  to  provide  the  subject 
transportation  have  been  placed  in 
service.  To  provide  such  service  for 
Southeastern,  Great  Lakes  proposes  to 
construct  and/or  install  (1)  one  pipeline 
loop  of  2.9  miles  of  36  inch  diameter 
pipe;  (2)  a  meter  station  at  the 
Muttonville  Delivery  Point  No.  1;  and  (3) 
four  aerodynamic  assembles  at  various 
Great  Lakes  Compressor  stations. 

Great  Lakes  estimates  the  cost  of  the 
proposed  facilities  to  be  $4,032,000.  It  is 
alleged  that  the  facilities  would  be 
financed  with  funds  generated 
internally,  together  with  borrowing  from 
banks  if  required.  It  is  further  alleged 
that  any  bank  borrowing  would  be 
retired  with  funds  generated  internally. 

It  is  stated  that  the  Southeastern 
Service  Agreement  provides  for  a 
monthly  Demand-1  charge  of  $2,040  per 
Mcf  of  contract  quantity,  Demand-2 
charge  of  $.06705  per  Mcf  multiplied  by 
one-twelfth  of  the  annual  centract 
quantity,  and  commodity  charge  of 
$.23921  per  Mcf  for  volumes  received  for 
transportation  under  the  Agreement.  It 
is  further  stated  that  these  demand  and 
commodity  charges  represent  the 
transportation  components  of  the  Base 
Tariff  Rates  of  Rat% Schedule  T-15  of 
Great  Lakes'  FERCCas  Tariff,  under 
which  volumes  are  also  transported 
from  the  International  Bounday  near 


Emerson,  Manitoba  to  points  in  Great 
Lakes'  Eastern  Zone. 

Comment  date:  August  10, 1988,  in 
accordance  %vith  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  Great  Lakes  Gas  Transmission 
Company 

[Docket  No.  CP88-542-000] 
)uly  20. 1988. 

Take  notice  that  on  July  1, 1988,  Great 
Lakes  Gas  Transmission  Company 
(Great  Lakes).  2100  Buhl  Building, 
Detroit,  Michigan  48226,  filed  in  Docket 
No.  CP88-542-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
transportation  of  natural  gas.  on  a  firm 
and  intemiptible  basis,  for  Midland 
Cogeneration  Venture  (MCV).  a 
Michigan  Limited  Partnership,  and 
POCO  Petroleum  Ltd.  (POCO).  a 
Canadian  supplier,  and  to  construct  and 
operate  facilities  necessary  to  provide 
such  service,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Great  Lakes  states  that  MCV  and 
POCO  have  requested  that  Great  Lakes 
transport  up  to  55.000  Mcf  per  day  and 
25,000  Mcf  per  day.  respectively,  from  a 
point  of  the  International  Boundary  at 
Emerson,  Manitoba,  to  a  point  of 
interconnection  between  the  facilities  of 
Great  Lakes  and  Michigan  Gas  Storage 
Company  (Michigan  Gas),  to  be  located 
in  Chippewa  Township.  Isabella  County, 
Michigan  (Chippewa  Delivery  Point).  It 
is  further  stated  that  both  the  POCO  and 
MCV  volumes  would  be  utilized  as  fuel 
gas  in  MCV's  gas-fired  cogeneration 
plant  under  construction  in  Midland, 
Michigan. 

To  implement  the  arrangements.  Great 
Lakes  states  it  has  entered  into 
Transportation  Service  Agreements 
(Agreements)  with  MCV  and  POCO 
respectively,  each  dated  May  25. 1988. 
The  Agreements  provide  for  a  15-year 
term  for  firm  service,  to  commence  upon 
the  later  of  May  1. 1990.  and  the  date 
when  the  facilities  that  Great  Lakes 
must  construct  to  provide  the  subject 
transportation  have  been  placed  in 
service.  To  provide  the  service.  Great 
Lakes  proposes  to  construct  and/or 
install:  (1)  Nine  loops,  totalling  83.2 
miles  of  36  inch  diameter  pipe.  (2)  a 
meter  station  to  be  located  at  the 
Chippewa  Delivery  Point,  and  (3)  eight 
aerodynamic  assemblies  at  various 
Great  Lakes'  compressor  stations,  at  an 
estimated  cost  of  $75,304,100. 
Great  Lakes  states  that  the 
Agreements  provide  for  rates  for  the 
firm  service,  of  a  monthly  Dsmand-1 
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charge  of  $2,040  per  Mcf  contract 
quantity,  Demand-2  charge  of  $0.6705 
per  Mcf  multiplied  by  one-twenlfth  of 
the  annual  contract  quantity,  and 
commodity  charge  of  $.23921  per  Mcf. 
Great  Lakes  further  states  that  these 
demand  and  commodity  charges 
represent  the  transportation  components 
of  existing  Rate  Schedule  T-15  of  Great 
Lakes'  FERC  Gas  Tariff,  under  which 
volumes  are  also  transported  from  the 
International  boundary  near  Emerson 
Manitoba  to  points  in  Great  Lakes' 
Eastern  Zone. 

In  addition  to  the  above-described 
form  service,  it  is  stated  that  the 
Agreements  provide  for  intemiptible 
transportation  which  is  expected  to 
commence  March  1. 1989,  and  will 
terminate  when  the  facilities  required  to 
provide  the  firm  service  have  been 
placed  in-service  by  Great  Lakes.  Great 
Lakes  indicates  that  the  rate  for 
intemiptible  service  is  the  100  percent 
loan  factor  rate,  as  determined  from  the 
demand  and  commodity  components 
utilized  for  the  Fum  service. 

Comment  date:  August  10, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Fanhaiidle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP88-S48-000J 
July  20, 1988. 

Take  notice  that  on  July  7, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP88-548-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
jurisdictional  sales  service  provided  to 
Michigan  Consolidated  Gas  Company 
(MichCon),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  asserted  that  MichCon  is  an 
existing  jurisdictional  gas  sales 
customer  of  Panhandle  and  is  served 
pursuant  to  Panhandle's  Rate  Schedule 
SS-1  and  a  Gas  Sales  Contract  dated 
April  26, 1982  (Contract]  which  expires 
on  October  31, 1988.  It  is  further 
asserted  that  Panhandle's  gas  sales  to 
MichCon  were  first  authorized  by  order 
issued  October  17, 1945,  at  Docket  No. 
G-254,  4  FPC  1081.  Panhandle  states  that 
it  currently  provides  a  quantity  of 
217,000  Mcf  of  natural  gas  per  day  of 
firm  sales  service  to  MichCon. 

It  is  averred  that  by  letter  dated 
March  20, 1967,  MichCon  informed 
Panhandle  that  it  no  longer  requires  any 
sales  service  from  Panhandle  and  gave 
notice  of  cancellation  of  the  Contract 
effective  October  31. 1988  (Termination 


Notice).  It  is  further  averred  that 
MichCon  has  confiimed  that  at  the 
present  time  it  does  not  require  any 
"replacement"  service  from  Panhandle. 
It  is  indicated  that  there  would  be  no 
abandonment  of  facilities.  The  facilities 
presently  in  place  would  be  used  to 
provide  transportation  service  as  may 
be  required  by  MichCon  and  other 
shippers. 

Panhandle  states  that  the  proposed 
abandonment  authority  reflects  the  fact 
that  MichCon  no  longer  wishes  to  utilize 
service  fivm  Panhandle  and  should  be 
conditioned  on  the  ultimate  recovery  by 
Panhandle  of  the  appropriate  residual 
costs  associated  with  the  service  to 
MichCon  in  addition  to  any  amounts 
due  and  payable  pursuant  to  the 
Contract.  It  is  asserted  that  conceming 
take-or-pay  costs,  contract  reformation 
costs  and  similar  items,  it  is  noted  that 
under  Order  No.  500,  Panhandle  has 
until  December  31, 1968,  to  elect  the 
procedure  for  recovery  and  resolution  of 
its  take-or-pay  obligations. 

Comment  date:  August  10, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Equitrans,  Inc. 

(Docliet  No.  CP88-546-000) 
luly  20, 1988. 

Take  notice  that  on  July  7, 1988, 
Equitrans,  Inc.  (Equitrans)  4955 
Steubenville  Pike,  Pittsburgh, 
Pennsylvania  15205,  filed  in  Docket  No. 
CP88-546-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for: 
(1)  A  blanket  certificate  authorizing  the 
intemiptible  sale  for  resale  of  natural 
gas  supplies,  which  are  in  excess  of  the 
current  and  projected  needs  of 
Equitrans'  on  system  customers,  to  off 
system  and  on  system  customers,  to  off 
system  and  on  system  purchasers 
including  interstate  and  Hinshaw 
pipelines,  marketers  and  local 
distribution  companies  pursuant  to  a 
proposed  new  rate  schedule, 
Intemiptible  Sales  Service  (ISS):  And  (2) 
blanket  authorization  to  use  Equitrans' 
transmission  facilities  to  accomplish  the 
intemiptible  direct  sale  of  gas  to  end- 
users,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitrans  states  that  it  proposes  to 
charge  a  negotiated  rate  for  sales  under 
the  proposed  Rate  Schedule  ISS  ranging 
between  a  maximum  rate  equal  to 
Equitrans'  100  percent  load  factor  rate 
found  in  Rate  Schedule  PLS  and  a 
minimum  rate  equal  to  Equitrans'  actual 
weighted  average  cost  of  gas  as 
included  in  Equitrans'  current  PGA.  plus 
fuel,  variable  delivery  costs,  and  GRJ 


and  Annual  Charge  Adjustments  (ACA) 
if  appropriate.  Equitrans  indicates 
further  that  sales  under  Rate  Sdiedule 
ISS  would  be  with  existing  facilities  and 
that  third  party  transportation  costs 
would  be  bom  by  the  gas  purchaser. 
Comment  date:  August  10, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

16.  Trunkfine  Gas  Company 

pocket  No.  CP88-549-000] 
July  20. 1988. 

Take  notice  that  on  )uly  7, 1988. 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642.  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP88-549-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  partially  abandon  a 
transportation  service  provided  to 
Bridgeline  Gas  Distribution  Company 
(Bridgeline),  all  as  more  fully  set  forOi  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"Trunkline  states  that  by  Commission 
order  dated  August  21, 1985,  in  Docket 
No.  CP84-98-000.  Trunkhne  was 
authorized  to  transport,  on  a  firm  basis, 
up  to  27,000  Mcf  of  natural  gas  per  day 
and,  on  an  intemiptible  basis,  up  to 
13,000  Mcf  of  natural  gas  per  day  for 
Bridgeline,  pursuant  to  a  Transportation 
Agreement  dated  August  28, 1984 
(Transportation  Agreement).  Trunkline 
states  further  that  it  receives  gas  from 
Bridgeline's  account  from  Sabine  Pipe 
Line  Company  in  South  Timbalier  Block 
200,  Offshore  Louisiana.  Trunkline  avers 
that  it  delivers  this  volume  of  gas  for 
Bridgeline's  account  to  Columbia  Gulf 
Transmission  Company  and  directly  to 
Bridgeline  in  St.  Mary  Parish,  Louisiana. 

Trunkline  proposes  to  abandon  the 
firm  portion  of  the  Transportation 
Agreement.  The  abandonment,  it  is  said, 
would  become  effective  on  the  first  day 
of  the  first  month  after  abandonment 
authorization  is  received  and  accepted 
by  Trunkline.  Trunkline  states  that  the 
intemiptible  portion  of  the 
Transportation  Agreement  would 
remain  in  place  for  Bridgeline's 
continuing  use. 

Comment  date:  August  10, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
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the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  Hie  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  fmds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Loia  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  88-16828  Filed  7-25-8a-  8:45  am) 

nUJNQ  CODE  6717-01-11 


[Docfcct  Nos.  CP87-389-001,  CP«»-71-001. 
CP85-60S-013,  CP8S-225-001  ] 

National  Fuel  Gas  Supply  Corp,^ 
Petition  To  Amend 

luly  20. 1988. 

Take  notice  that  on  July  1, 1988,* 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  in  Docket 
No.  CP87-389-001  a  petition  to  amend 
its  certificate  of  public  convenience  and 
necessity  issued  therein  so  as  to  extend 
the  term  of  the  existing  interruptible 
transportation  service  for  National  Fuel 
Gas  Distribution  Corporation 
(Distribution)  for  a  term  of  one  year 
commencing  September  25, 1988.  In 
addition.  National  Fuel  filed  in  Docket 
Nos.  CP88-71-001,  CP85-608-013  and 
CP88-225-001  to  amend  the  certificates 
issued  therein  in  order  to  increase 
previously  authorized  transportation 
volumes  and/or  modify  receipt  points 
with  respect  to  certain  end-users 
covered  by  National  Fuel's  authorization 
in  Docket  Nos.  CP88-71-000,  CP85-608- 
000  as  amended,  and  CP88-225-000.  all 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  National  Fuel  was 
authorized  on  September  25, 1987  in 
Docket  Nos.  CP87-389-O00  to  transport 
up  to  20.985  Mcf/day  of  natural  gas  on 
behalf  of  its  affiliate.  Distribution,  for 
the  account  of  69  existing  end-user 
customers  of  Distribution  and  up  to 
1,000  Mcf/day  for  the  account  of 
Distribution  for  Rochester  Gas  and 
Electric  Corporation  (RG&E).  It  is  further 
stated  that  on  December  23, 1987  in 
Docket  No.  CP88-71-000,  and  on  April 
27, 1988  in  Docket  No.  CP88-225-000,  the 
Commission  subsequently  authorized 
National  to  transport  additional  volumes 
of  gas  and/or  modify  the  receipt  or 
delivery  points  of  certain  other  end-user 
customers. 

National  Fuel  hereby  requests  to 
amend  the  certificate  issued  in  Docket 
No.  C-87-389-000  so  as  to  extend  the 
term  of  the  interruptible  transportation 
of  up  to  19.430  Mcf  of  natural  gas  per 
day  on  behalf  of  Distribution  for  a 
period  of  one-year  commencing 
September  25, 1988  for  55  of  the  original 
69  customers,  including  RG&E.  National 
Fuel  also  seeks  authorization  to 
transport  up  to  16,684  Mcf  of  natural  gas 


per  day  on  behalf  of  Distribution  for  58 
additional  end-users. 

In  addition.  National  Fuel  requests 
authorization  to  transport  additional 
volumes  and/or  modify  receipt  points 
with  respect  to  certain  end-users 
covered  by  National  Fuel's  existing 
authorization  in  Docket  Nos.  CP88-71- 
000,  CP85-608-000,  as  amended,  and 
CP88-225-000.  It  is  stated  that  the 
proposed  changes  would  involve  the 
transportation  of  100  Mcf  per  day  in 
excess  of  the  volumes  authorized  in 
Docket  No.  CP88-225-000. 

Appendix  A  hereto  indicates  the 
maximum  daily  volume  for  each  of  the 
55  customers  for  which  an  extension  of 
service  is  sought  and  Appendix  B 
indicates  the  maximum  daily  volume  for 
the  additional  58  customers  proposed  to 
be  served.  Appendix  C  indicates  the 
modifications  in  service  for  those  end- 
users  presently  receiving  transportation 
service  under  authorization  granted  in 
Docket  Nos.  CP88-71-000,  CP85-608- 
000,  as  amended,  and  CP88-71-000. 
Details  such  as  receipt  points  and  sellers 
are  available  in  National  Fuel's 
application. 

National  Fuel  states  that  it  would 
receive  the  subject  transportation 
volumes  at  existing  receipt  points  on  its 
system  and  would  deliver  the  volumes 
to  Distribution  at  existing  points  of 
delivery.  National  Fuel  adds  that  it 
would  charge  Distribution  pursuant  to 
its  T-1  Rate  Schedule  which  currently 
provides  for  a  rate  of  31.28  cents  per  Mcf 
and  2  percent  shrinkage. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
August  10, 1988,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


'  The  application  was  rendered  for  niing  June  27. 
1988,  however,  the  fee  required  by  {  381.207  of  the 
Commission's  Rule*  (18  CFR  381.207)  was  not  paid 


until  July  1. 1988.  Section  38M03  of  the 
Commission's  Rules  provides  that  the  Tiling  date  is 
the  dale  on  which  the  fee  is  paid. 


UMI 
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intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  D.  Casbell. 

Acting  Secretary. 

Appendix  A — End-Users  Seeking  an 
Extension  of  Transportation  Service 
Authorized  in  Docket  No.  CP87-389-400 


End  user 

Presently 
autfHxized 
maximum 

daily 
volume 
(MCn 

Proposed 
maximum 

daily 
volume 
(MCF) 

1 .  American  CXean 
Tile  Olean,  NY 

450 

150 
185 

112 

350 
215 

130 

100 

80 

65 

60 

157 

185 

150 

300 

140 

600 

140 
110 

1,000 

210 

83 

153 
300 

50 
46 
51 

450 

2.  American  Stone  Mix: 
Batavia,  NY 

150 

Fredonia  PA 

185 

3  Bison  Brand  Foods 
Scott  St..  Buffalo, 

NY    

112 

4  Brockway  Pressed 
Metals  Brockway, 
NY     

350 

5.  Canlsius  College 
Buffalo  NY     

215 

6.  Catliolic  Diocese  of 
Buffalo: 
Cardinal  O'Hara 
High  Sch., 
Tonawanda,  NY... 
Niagara  Catholic 
High  Sch., 
Niagara  Falls. 
NY                   .  . 

130 
100 

St.  Mary  High 
Sch..  Lancaster, 
NY 

80 

Turner-Carroll 
High  Sch . 
Buffalo,  NY 

65 

Catholic  Center, 
Buffak)  NY 

60 

7.  Clarion  Sintered 
Metals,  Clarion.  PA 

8.  Dad's  Dog  Food. 
Meadville  PA   

157 
500 

9.  Daemen  College, 
Amherst  NY 

150 

10.  Dunt)ar  Slag. 
Sharon  PA             

300 

11.  Dunkirk  Ice  Cream, 
Dunkirk  NY 

140 

12.  Exolon-Esk  Co., 
Tonawanda,  NY 

13.  Frontier  Foundries:... 
Titusville,  PA, 

500 
200 

Niagara  Falls,  NY... 
14.  GAF  Corp.,  Erie, 
PA                        

200 
1,000 

15.  Gibralter  Steel, 
Cheektowaga,  NY 

16.  Hilbert  College, 
Hamlwra,  NY 

210 
83 

HOSPITAL  SHARED 
SERVICES 

17.  Andrew  Kaul 
Memorial  Hosp.,  St. 
Marys  PA            

153 

18.  Bradford  Hospital. 
Bradford  PA         

300 

19.  Brookville, 
Hospital.  Brookville. 
PA         

50 

20.  Clarion  Ost  Comm. 

Hosp..  Clarion.  PA 

Zf.  Corry  Memorial 

Hosp.,  Corry,  PA 

46 
51 

Presently 
autfKxized 

Proposed 
maximum 

End  user 

maximum 

daily 
volume 
(MCF) 

daily 
volume 
(MCF) 

22  DuBois  Regional 

Med.  Ctrs.,  DuBois, 

PA: 

Maple  Street. 

Hospital  Avenue.. 

83 

83 

Hospital  Avenue 

106 

106 

23.  Elk  County  Gen. 

Hosp..  Hidway,  PA 

53 

53 

24.  Erie  County 

Geriatric  Ctr.,  Girard, 

PA      

150 

150 

25.  Franklin  Regional, 

Franklin  PA 

100 

100 

26.  Greenville  Regional 

Hosp.,  Greenville, 

PA               

130 

130 

27.  Hamot  Medical 

Center  Erie  PA  

50 

50 

28.  Meadville  Medical 

Ctr.,  Meadville.  PA: 

Liberty  St 

135 

135 

Grove  St 

130 

130 

29.  Metro  Health 

Center.  Erie,  PA 

116 

116 

30.  Millcreek  Comm. 

HosD    Erie  PA 

53 

53 

31.  ai  City  Area 

Health  Ctr.,  Oil  City, 

PA              

146 

146 

32.  St.  John  Luttieran 

Care 

134 

134 

33.  St  George  School, 

Ene  PA                  

40 

40 

34.  St.  Vincent  Health 

Ctr.,  Ene,  PA 

500 

500 

35.  Seton  School, 

Meadville,  PA 

80 

80 

36.  Sharon  General 

Hosp.,  Sharon,  PA 

129 

129 

37.  Titusville  Hosp., 

Titusville  PA 

50 

50 

38.  Wesbury  United 

Meth.  Com., 

Meadville.  PA 

140 

140 

39.  J.N.  Adam  Devel. 

Ctr.,  Perrysburg.  NY... 

200 

200 

40.  Lenders  Bagel 

Bakery,  West 

Seneca,  NY 

300 

300 

41.  Maratfion 

Petroleum, 

Tonawanda,  NY 

275 

275 

42.  Mt.  St.  Marys 

Hospt.,  Lewiston,  NY.. 

557 

56T 

43.  NYS  Office  of  Gen. 

Svcs.,  General 

Donovan  BIdg.. 

Buffalo.  NY 

55 

70 

44.  Niagara  Frontier 

Trans.  Auth..  Buffalo, 

NY: 

Fuhrman  Blvd., 

Buffalo  NY  .    ..  . 

68 

150 

180  Ellicott, 

Buffalo,  NY 

70 

70 

455  Cayuga. 

Buffak),  NY 

115 

230 

East  Terminal, 

Cheektowaga. 

NY  

80 

150 

West  Terminal. 

Cheektowaga. 

NY        

70 

140 

Niagara  Fall 

Airport.  Niagara 

Fall  NY  

33 

150 

South  Park, 

Buffak).  NY 

35 

150 

End  user 


Broadway  Ave.. 

Buffato,  NY 

Frontier,  Buffalo, 

NY 

CokJ  Spring, 

Buffato,  NY 

45.  Rochester  Gas  & 
Elec.  Co , 
Rochester,  NY 

46.  Rockwell  Intn'l.,* 
DuBois,  PA 

47.  St  Joseph's  Inter- 
Comm.,*  Hosp., 
Cheektowaga,  NY 

48.  Suny  &  Alfred, 
Alfred,  NY 

49.  Suny  &  Buffato 
(Main  St),  Buffato, 
NY 

50.  Suny  &  Fredonia. 
Fredona,  NY 

51 .  Senaca  Steel, 
Buffato,  NY 

52.  Upstate  Milk, 
Producers: 

Buffalo,  NY 

Jamestown,  NY 

53.  Villa  Maria  College. 
Cheektowaga.  NY 

54.  West  Seneca 
Devel.  Ctr.,  West 
Seneca,  NY 

55.  Wheatland  Tube, 
Wheatland.  PA 


Presently 

autfKXized 

maximum 

daily 

volume 

(MCF) 


Proposed 
maximum 

daily 
volurne 
(MCF) 


Total.. 


56 

37 
44 

1.000 
375 

189 
843 

486 

1.739 

120 


100 
50 

75 


120 
1.100 


150 

75 

150 

1.000 
375 

169 
843 

775 

1.739 
120 


100 
50 

150 


2.000 
1.100 


19,430 


Appendix  B — Additional  End-Users 
Proposed  To  Be  Served  in  Docket  No. 
CP87-389-O01 


Proposed 

End  user 

n'laximum  daily 

volume  (MCF) 

1.  Bakery  Salvage,  Buffalo.  NY 

« 

2.  Brockway  Area  Schools,  Brock- 

way, PA 

175 

3.  Brookville  Area  Schools.  Brok- 

wille,  PA 

350 

4  Buffalo  News,  Buffato,  NY 

250 

5    Cameron  County  Schools,  Em- 

100 

6.  Columbus  McKinnon,  Tonawarv 

da,  NY 

250 

7.  Copes  Vutoan,  Uke  Crty,  PA 

MO 

8  Corrv  Contrad  Corrv  PA    

ios 

9.    Con    Agra    (FNA    International 

Multi-Foods)  Buffato  NY            .  . 

200 

10.  Cytemp  Specialty  Steel,  Titus- 

vile,  PA 

1,000 

11.     DuBois    Area    Comm.    Ctr.. 

DuBois,  PA 

100 

12.  DuBois  Area  Schools.  DuBois, 

PA  

400 

13.  Empire  Cheese  Inc.,  Cuba,  NY.... 

aes 

14.    Erie    Malleable    Iron    &    Erie 

Wheel,  Ene,  PA 

47S 

15.  Erie  Sanitary  Linens,  Erie,  PA 

ISO 

16  Frie  Wastewater  Erie  PA 

100 

17.    Falconer   Metal   Spec.,   Lake- 

wood,  NY 

175 
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IB.  Fedoo  Automotive  Components 
Ca,  Buffalo,  HY 

19.  Frandacan     Sisters    o<     SL 
Joseph,  Hamburg,  NY 

20.  FranMn  Area  Sch.  Oist,  Frank- 
lin. PA _ 

21.  Friendship  Foundry,  Friendship, 
NY 

22.  Saginaw  Steering  Gear,  Buffalo. 
NY _ 

23.  Harrison  Radiator,  Buffalo,  NY ... 

24.  New  Departure  Hyatt.  Tona- 
wanda.NY 

25.  CPC  Tonawanda  Egnine,  Tona- 
wanda,  NY 

26.  George-White  Oev.  Co.,  Hermit- 

AQ6    PA 

27.  Georgia  Pacific  Buffalo,  NY 

28.  Hartxxcreek  School  Oist.,  Har- 
borcreek,  PA 

29.  Hermitage  School  Dist,  Hermit- 
age, PA _ 

30.  Humphrey  Charcoal,  Brookvllle, 
PA _ 

31.  Inland  Container,  Erie,  PA 

32.  Joy  Cone  Co.,  Hermitage,  PA 

33.  Laurel  Manufacturing,  DuBois, 
PA 

34.  L-Tec  Wekfcig/Cutting,  Niagara 
Falls,  NY _ „... 

35.  Marietta  National,  Buffalo,  NY..... 

36.  McGraw-Edison,  CHean,  NY 

37.  Meadow  Brook  Dairy.  Cuba,  NY.. 

38.  Mercyhurst  College,  Erie,  PA 

39.  Nabisco  Brands,  Buffalo,  NY, 
Niagara  FaHs,  NY 

40.  New  York  Wire  Mils,  Tonawan- 
da. NY 

41.  North  Tonawanda  Murtcip.. 
Housing  Auth..  North 
Tanawanda.  NY 

42.  Oil  City  School  Oist.  Oil  City, 
PA 

43.  Paris  Cleaners.  Erie.  PA 

44.  Powder  Metal  Products,  St 
Marys,  PA 

45.  Reserve  Gas  Corp.,  Alden.  NY... 

46.  Rouse  Warren  County,  Home, 
Youngsville,  PA 

47.  Russar  Foods,  Buffalo,  NY 

48.  St  Fidelis  Seminary,  Herman, 
PA 

49.  Speciatty  Packaging,  Erie,  PA 

50.  Seaway  Aluminum,  Erie,  PA 

51.  Sharon  School  Dist.  Sharon. 
PA _ 

52.  Stratcor.  Niagara  Falls.  NY 

53.  Stackple  Carbon.  Kane,  PA 

54.  Union  City  School  Dist,  Union 
City,  PA _ 

55.  Warren  General  Hosp.,  Warren, 
PA _ 

56.  Wattsburgh  Area  Schools, 
Wattsburgh,  PA 

57.  W.  Middlesex  School  Dist. 
West  Middlesex.  PA 

58.  W  &  F  Manufacturing.  Buffalo. 
NY 


Proposed 
maximuin  daily 
vokme(MCF) 


Total. 


200 

110 

250 

17 

191 
201 

175 

400 

40 
300 

ISO 

350 

100 
200 
350 

125 

200 
400 
200 
190 
200 

900 

700 

175 

2S0 
125 

300 
1.400 

75 
400 

85 
225 
125 

150 
200 
500 

145 

ISO 

90 

125 

300 


16,684 


Appendix  C — Modification  to 
Authorization  Granted  in  Docket  Nos. 
CP8»-71-000,  CP85-608-000.  as 
Amendefi,  and  CPa8-225-000 

(1)  End-users  for  which  National  Fuel 
seeks  new  receipt  points: 


End  user 

1.  American  Locker  Croup,  Ellicottville. 
NY 

2.  American  Malting,  Buffalo,  NY 

3.  Applied  Design,  Buffalo,  NY 

4.  Better  Baked  Foods,  Westfield.  NY 

5.  Brockway  Clay,  Brockway,  PA 

6.  Brooks  Memorial  Hosp.,  Dimkirk.  NY 

7.  Buffalo  Batt  &  Felt,  Depew.  NY 

8.  Buffalo  Crushed  Stone,  Buffalo,  NY  (3 
plants) 

9.  Buffalo  Forge  {2  plants) 

10.  Cliffstar,  Durkirk,  NY 

12.  Christ  The  King  Manor,  DuBois,  PA 

13.  Electro  Minerals  (US),  Niagara  Falls, 
NY 

14.  Erie  Plating,  Erie,  PA 

15.  Exotic  Metals,  Ridgeway,  PA 

16.  Fisher  Price  Toys,  East  Aurora,  NY 

17.  Fredonia  Products,  Fredonia.  PJY 

18.  Goldome,  Buffalo,  NY,  Goldome 
Park,  Goldome  Center 

19.  Goodyear  Tire  &  Rubber,  Niagara 
FaU.  NY 

20.  Great  Lakes  Carbon,  Niagara  FaHs, 
NY 

21.  Greenville  Metals,  Greenville,  PA 

22.  Growers  Co-op  Grape  Juice  Co., 
Westfield,  NY 

23.  Houghton  College,  Houghton,  NY 

24.  Kaiser  Aluminum 

25.  Lord  Corp.,  Cambridge  Springs,  PA, 
Saegertown,  PA 

26.  Jack  Hunt.  Tonawanda.  NY,  Buffalo, 
NY 

27.  McDowell  Intermediate,  Erie,  PA 

28.  McDowell  Manufacturing.  DuBois, 
PA 

29.  Millcreek  School  Dist.,  Erie,  f  A 

30.  Modem  Industries,  Erie,  PA 

31.  Molded  Fiber  Glass.  Linesville.  PA 

32.  Motion  Control  Ind.,  Ridgeway,  PA 

33.  National  Forge  Co.,  Irvine,  PA,  Erie, 
PA 

34.  Neville-Synthese,  Pittsburg,  PA 

35.  Pendrick  Laundry.  Buffalo.  NY 

36.  Pennsylvania  Pressed  Metals, 
Emporium,  PA 

37.  Pohlman  Foundry.  Buffalo,  NY 

38.  PPG  Industries,  Pittsburg,  PA 

39.  PVS  Chemicals,  Buffalo,  NY 

40.  Ridgeway  School  Dist.,  Ridgeway. 
PA 

41.  Ridgeway  Color  Co.,  Ridgeway,  PA 

42.  Rich  Products,  Buffalo,  NY 

43.  Royal  Bedding  Co.,  Buffalo,  NY 

44.  St.  Marys  Metal  Finishing.  St  Marys. 
PA 

45.  Sharon  Tube,  Sharon.  PA 

46.  Spaulding  Corp..  Tonawanda.  NY 

47.  Sphar  Roses.  Inc..  Attica.  NY 
4a  Summco  Inc..  Sykesville.  PA 

49.  Thiel  Collage,  Greenville.  PA 

50.  Triangle  Auto  Spring  Co..  DuBois.  PA 

51.  True  Temper.  Lake  City,  PA 

52.  Tudor  Gardens  North.  Buffalo.  NY 

53.  Neber-Knapp,  Jamestown,  NY 

54.  J.S.  Wilson  School,  Erie,  PA 


55.  Witco,  Bractford,  PA 

56.  General  Mills  Inc..  Buffalo.  NY 

(2)  End-users  seeking  to  increase  daily 
volmnes: 


End  user 

Presently 

maximum 

vohime 
(MCF) 

Proposed 

maximum 

daHy 

vokime 

(MCF) 

1.  St  M«ys  Metal 
Finishing.  St  Marys. 
PA 

100 

200 

IFR  Doc.  88-16826  Filed  7-25-88;  8:45  am] 

IMLUNO  CODE  (riT-OI-M 


IProJect  No.  9718-001] 

Loree  Nelson;  Surrender  of  Exemption 
From  Licensing 

July  20,  1988. 

Take  notice  that  Loree  Nelson, 
exemptee  for  the  proposed  South  Fork 
Deep  Creek  Project  No.  9718,  requested 
by  letter  filed  June  27, 1988,  that  the 
exemption  be  terminated.  The  exemptee 
states  that  a  preliminary  study  found 
that  the  project  would  not  be 
economically  feasible  to  develop  at  this 
time. 

The  exemption  for  Project  No.  9718 
shall  remain  in  effect  through  the 
thirtieth  day  after  issuance  of  this  notice 
unless  that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR  385.2007, 
in  which  case  the  exemption  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-16825  Filed  7-25-88:  8:45  am) 

BILUNG  CODE  C717-01-M 


IDocket  No.  RP88-214-000] 

CNQ  Transmission  Corp^  Proposed 
Changes  In  FERC  Gas  Tariff 

July  20. 1988. 

Take  notice  that  CNG  Transmission 
Corporation  (CNG)  on  July  13, 1988  filed 
First  Revised  Sheet  Nos.  54.  88  and  89 
and  Original  Sheet  No.  54A  to  its  FERC 
Gas  Tariff.  Volume  No.  1. 

CNG  states  that  the  proposed 
effective  date  is  January  1. 1989.  The 
tariff  sheets  are  being  filed  in 
connection  with  a  certificate  application 
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to  allow  Transmission's  customers  to 
adjust  their  levels  of  standby  service 
and  to  clarify  Transmission's  service 
obligations  thereafter. 

Copies  of  the  filing  were  served  upon 
Transmission's  jurisdictional  customers 
as  well  as  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  motions  of  protests  should 
be  filed  on  or  before  July  27, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-16743  Filed  7-25-88;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  Nos.  RP88- 125-002  and  T088-1- 
22-002] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  20. 1988. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"),  on  July  13, 1988, 
filed  the  following  revised  tariff  sheets 
to  be  effective  June  1. 1988  all  to 
Original  Volume  No.  1  of  its  tariff: 

Second  Substitute  Original  Sheet  Nos. 
31,  32, 150  through  161  and  163.  Second 
Substitute  Original  Sheet  No.  40. 

CNG  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  May  31, 1988  order  in  this 
proceeding.  The  effect  of  the  filing  is  to 
decrease  RQ  and  CD  commodity  rates 
by  1.11  cents  per  Dt  from  the  original 
filing  in  this  proceeding.  The  D-1  and  D- 
2  demand  rates  have  been  reduced  by 
2.0  cents  per  Dt  and  1.28  cents  per  Dt, 
respectively. 

CNG  states  that  the  filing  is  based 
upon  a  quarterly  gas  supply  and 
requirements  estimate  required  by  the 
Commission  but  reflects  only  those  costs 
of  gas  used  for  operations  (including  lost 
and  unaccounted  for  gas)  allocable  to 
sales  for  the  quarter.  CNG  also  made 
miscellaneous  changes  to  its  tariff  in 
accordance  with  the  Commission's  May 
31st  order. 

CNG  will  revise  its  take-or-pay 


passthrough  proposals  in  another 
docket. 

Copies  of  the  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  July  27, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-16744  Filed  7-25-88;  8:45  am) 

BILUNG  CODE  6717-01-M 


FEDERAL  COIMIMUNICATIONS 
COMMiSSION 

information  Collection  Requirement 
Approval  by  Office  of  Management 
and  Budget 

July  14, 1988. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  For  further 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 
OMB  No.:  3060-0066 
Title:  Application  for  Renewal  of 
Instructional  Television  Fixed  Station 
and/or  Response  Station(s)  and  Low 
Power  Relay  Station(s)  License 
Form  No.:  FCC  330-R 
The  approval  has  been  extended 
through  4/30/91.  The  July  1985  edition 
with  a  previous  expiration  date  of  4/ 
30/88  will  remain  in  use  until  updated 
forms  are  available 
OAf5A^o..- 3060-0110 
Title:  Application  for  Renewal  of 
License  for  Commercial  and 
Noncommercial  AM,  FM  or  TV 
Broadcast  Stations 
Form  No.:  FCC  303-S 
A  revised  form  has  been  approved  for 
use  through  5/31/91.  The  October  1987 
edition  with  an  expiration  date  of 
8/31/90  is  obsolete. 


OMB  No.:  3060-0410 

Title:  Forecast  of  Investment  Usage 

Report  and  Actual  Usage  of 

Investment  Report 
Form  Nos.:  FCC  495-A  and  495-B 

Two  new  reports  have  been  approved 
for  use  through  3/31/91.  The  program 
was  implemented  effective  May  31, 1988. 
Federal  Communications  Commission. 
H.  Walker  Feaster  III, 
Acting  Secretary. 
[FR  Doc.  88-16716  Filed  7-25-88;  8:45  amj 

BIUING  COOE  6712-01-M 


(Report  No.  CF-11] 

Window  Notice  for  ttie  Filing  of  FM 
Broadcast  Applications 

Released:  July  18, 1988. 

Notice  is  hereby  given  that 
applications  for  vacant  FM  Broadcast 
allotment  listed  below  may  be  submitted 
for  filing  during  the  period  beginning  on 
the  date  of  release  of  this  public  notice 
and  ending  August  25, 1988  inclusive. 
Selection  of  a  permittee  from  a  group  of 
acceptable  applicants  will  be  by  the 
Comparative  Hearing  process. 


Channe) 


City  and  State 


270C HiH  City,  KS. 


Federal  Communications  Commission. 

H.  Walker  Feaster  III, 

Acting  Secretary. 

[FR  Doc.  88-16714  Filed  7-25-88:  8:45  am) 

BILUNG  CODE  6712-01-M 


[Report  No.  W-4S] 

Window  Notice  for  the  Filing  of  FM 
Broadcast  Applications 

Release:  July  18. 1988. 

Notice  is  hereby  given  that 
applications  for  vacant  FM  broadcast 
allotment  listed  below  may  be  submitted 
for  filing  during  the  period  beginning 
July  18,  and  ending  August  25, 1988 
inclusive.  Selection  of  a  permittee  from 
a  group  of  acceptable  applicants  will  be 
by  the  Comparative  Hearing  process. 

Channel— 283A 

Qlenwood AR 

Lake  Isabella CA 

Carrier  Mills IL 

Saginaw „ MI 

Washington « — MO 

Mechanicville NY 

Montpelier OH 

Knoxville TN 

Jefferson TX 
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Plymouth  • _ WI  FEDERAL  HOME  LOAN  BANK  BOARD  Dated:  July  21, 1968. 

Whitewater WI  ,o^ph  q  PoOdng. 

Channel— 283C1       I  Senior  Executiv*  Service-  Secretary. 

Pueblo I CO  Mel^tl^S*  "**'**  ^*^**  "*^****  '™  ''°"-  "^'^  ^'^"^  '-'^-  ^''  «™1 

Channel— 283C2         i  wlunq  coot  •730-01-11 

Lexington-Fayette KY  '"'^  ^^-  ^^-  ==^===== 

Federal  Communications  Commission.  j^  accordance  with  Title  IV  of  the  GENERAL  <:FRVirF<i 

H.  Walker  Fewter  III,  Civil  Service  Reform  Act  of  1978.  the  ADMuSsTRATloS 

Acting  Secretary.  Federal  Home  Loan  Bank  Board  hereby  ■ "« •  iwn 

|HR  Doc.  88-16715  Filed  7-25-88:  8:45  am|  gives  notice  of  new  memberships  on  the  Report  to  Congress:  Report  on  the 

BiujMQ  cooc  .712-01-*  SES  Performance  Review  Board.  Current  costs  Of  Opwating  Pri^tely  Owned 

_  members  are  Gregory  Rothwell  Vehicies 
(Chairman),  Frank  Haas,  Karl  Hoyle, 

US^AnctSt^An^ny,  o"^^"^  ^^^  °®"""  ^"™^"  ^"'^  '^^  Travel  Expense  Amendments  Act 

MANAGEMENT  AGENCY  Rosemary  Stewart.  of  1975  (Pub.  L  94-22,  May  19. 1975) 

Agency  Information  Collection  for  further  imformation  contact:  requires  the  periodic  investigation  of  the 

SutMnttted  to  the  Office  of  Sue  A.  Rendleman.  Director  of  operating  costs  of  privately  owned 

Management  and  Budget  for  Personnel.  Federal  Home  Loan  Bank  vehicles  (automobiles,  motorcycles,  and 

Clearance  Board.  (202)  377-6050.  airplanes)  to  Government  employees 

The  Federal  Emergency  Management  John  Buckley.  Jr..  while  engaged  on  official  business. 

Agency  (FEMA)  has  submitted  to  the  Secretary.  Federal  Home  Loan  Bank  Board.  Further,  the  Act  requires  that  the  results 

Office  of  Management  and  Budget  the  [FR  Doc.  88-16757  Filed  7-25-88: 8:45  ami  °'  *"^®®  investigations  be  reported  to  the 

following  information  collection  wlumo  cooe  672«m)i-m  Congress  and  published  in  the  •'Federal 

package  for  clearance  in  accordance            ^'*^'"ii 

with  the  Paperwork  Reduction  Act  (44  ^  The  following  report  is  being 

use  Chanter  351  published  to  comply  with  the 

7-yJe7New  collection.  FEDERAL  MARITIME  COMMISSION  requirements  of  the  Act. 

Title:  Executive  Fire  Officer  Program  ,                  /  » -„  ^  Dated:  July  14, 1988. 

Application  for  Admission.  Agreement(s)  Filed  j^^^  Alder«on. 

i4Z?s/roct- Senior  level  (executive)  fu-e  tu    t?  ^      !»*•.■       ^  Acting  Administrator. 

officers  will  be  required  to  complete  the  ^  ^"^^  Federal  Maritime  Commission 

Executive  Fire  Officer  Program  hereby  gives  notice  of  the  filing  of  the  Report  to  Congress 

Application  for  Admission  to  compete  foHowii^  agreement(s)  pursuant  to  xhe  Travel  Expense  Amendments  Act 

for  acceptance  into  the  program.  section  5  of  the  Shipping  Act  of  1984.  of  1975  (Pub.  L  94-22,  May  19. 1975).  5 

Type  of  Respondents:  Individuals  and  Interested  parties  may  inspect  and  U.S.C.  5707(b),  requires  that  the 

State  and  local  governments.  obtain  a  copy  of  each  agreement  at  the  Administrator  of  General  Services,  in 

Estimate  of  Total  Annual  Reporting  Washington.  DC.  Office  of  the  Federal  consultation  with  the  Comptroller 

and  Recordkeeping  Burden:  300.  Maritime  Commission,  1100  L  Street.  General  of  the  United  States,  the 

Number  of  Respondents:  300.  NW.,  Room  10325.  Interested  parties  Secretaries  of  Defense  and 

Estimated  Average  Burden  Hours  Per  ^^V  submit  comments  on  each  Transportation,  and  representatives  of 

Response:  1  hour.  agreement  to  the  Secretary,  Federal  Government  employee  organizations. 

Frequency  of  Response:  One  time.  Maritime  Commission,  Washington,  DC  conduct  a  periodic  investigation  of  the 

Copies  of  the  above  information  20573,  within  10  days  after  the  date  of  costs  of  operating  privately  owned 

collection  request  and  supporting  *he  Federal  Register  in  which  this  notice  vehicles  to  Government  employees 

documentation  can  be  obtained  by  appears.  The  requirements  for  while  engaged  on  official  business  and 

calling  or  writing  the  FEMA  Clearance  comments  are  found  in  §  572.603  of  Title  report  the  results  to  the  Congress  at 

Officer.  Linda  Shiley,  (202)  646-2624,  500  46  of  the  Code  of  Federal  Regulations.  least  once  a  year.  The  Act  further 

C  Street  SW..  Washington.  DC  20472.  Interested  persons  should  consult  this  requires  that  a  determination  of  the 

Direct  comments  regarding  the  burden  section  before  communicating  with  the  average,  actual  cost  per  mile  be  made 

estimate  or  any  aspect  of  this  Commission  regarding  a  pending  based  on  the  results  of  the  investigation, 

information  collection,  including  agreement.  Such  figures  must  be  reported  to  the 

suggestions  for  reducing  this  burden,  to  Agreement  No.:  224-200143.  Congress  within  5  working  days  after 

the  FEMA  Clearance  Officer  at  the  jm^,  Maryland  Port  Administration  ^^  determinations  have  been  made, 

above  address;  and  to  Francine  Picoult,  Tprminni  Am.oo,„o„»  "^^^  General  Services  Administration 

(202)  395-7231,  Office  of  Management  „  L       w      .     ! «      \  ^       .  (GSA)  conducted  a  cost  investigation 

and  Budget.  3235  NEOB.  Washington,  Parties:  Maryland  Port  Admmistration  based  on  calendar  year  1987  data  and 

DC  20503  within  two  weeks  of  this  (MPA)  Puerto  Rico  Maritime  Shipping  consulted  with  representatives  of 

notice.  Authority  (PRMSA).  employee  ogranizations,  the  General 

Date:  July  la  198a  Synopsis:  The  proposed  agreement  Accounting  Office,  £ind  the  Departments 

Wesley  C  Mooie,  provides  for  PRMSA's  two  (2)  year  °^  Defense  and  Transportation  on  the 

Dirvctor.  Office  of  Administrative  Support.  lease  of  terminal  space  at  MPA's  ff"'*'"  u  "  ^,T^f^  ^^^  '"  reporting 

(FR  Doc.  8^16739  Filed  7-3^  a45  am,  Dundalk  Marine  Terminal  for  use  in  ^^t --'^  d^^tlSSr  '"'  ^' 

BiLLiMo  COOC  wi>H.i-e  handing  cargo  i«connectitmw«h  GSA's  investigation  of  the  costs  of 

'  The  availability  of  channel  283A  at  Plymouth.  WI  common  camage  by  Water.  Operating  privately  owned  vehicles 

is  the  subject  of  appeal  in  the  DC  Circuit  Court.  By  Order  of  the  Federal  Maritime  revealed  an  average  cost  of  22.5  cents 

fames  Reeden  vs.  the  FCC  Case  Number  86-1045.  Commission.  per  mile  for  operating  an  automobile. 


78.5  cents  per  mile  for  operating  an 
aiqjlane,  and  21.5  cents  per  mile  for 
operating  a  motorcycle.  GSA  is  currently 
processing  a  revision  to  the  Federal 
Travel  Regulations  increasing  the 
automobile  mileage  reimbursement  rate 
from  the  current  level  of  21  cents  to  22.5 
cents.  GSA,  however,  is  not  making  any 
changes  in  the  airplane  and  motorcycle 
reimbursement  rates  of  45  cents  per  mile 
and  20  cents  per  mile,  respectively, 
because  those  rates  are  currently  set  at 
the  statutory  ceilings. 

lliis  report  on  the  costs  of  operating 
privately  owned  vehicles  will  be 
published  in  the  "Federal  Register." 

|FR  Doc.  88-16724  Filed  7-25-88:  8:45  am] 

BIUJNQ  CODE  6S3&-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Vessel  Sanitation  Program  (Cruise 
Ship  Industry,  etc.) 

ACTION:  Notice  of  public  meeting 
between  the  Centers  for  Disease  Control 
(CDC)  and  the  cruise  ship  industry, 
private  sanitation  consultants,  and  other 
interested  parties. 

Time  and  Date:  9:00  a.m. — 
Wednesday,  September  7, 1988. 

Place:  Miami  Port  Authority 
Passenger,  Terminal  No.  10, 1007  North 
American  Way,  Miami,  Florida. 

Status:  Open  to  the  public  for 
participation,  comment,  and 
observation,  limited  only  by  space 
available. 

SUPPLEMENTARY  INFORMATION:  As  part 
of  the  revised  Vessel  Sanitation 
Program,  CDC  announced  its  intention 
to  conduct  quarterly  public  meetings 
with  members  of  the  cruise  ship 
industry,  private  sanitation  consultants, 
and  other  interested  parties.  This 
meeting  is  the  Hfth  in  a  continuation  of 
that  series  of  public  meetings. 

Matters  to  be  Considered:  Experience 
to  date  with  the  operation  of  the  Vessel 
Sanitation  Program  including  a  review 
of  the  results  of  vessel  sanitation 
inspections.  Information  on  the  decision 
not  to  award  a  contract  for  the  routine 
sanitation  inspections  and  its  impact  on 
the  program.  Status  of  the  proposed 
Vessel  Sanitation  Program  Advisory 
Committee  and  other  matters. 

For  a  period  of  15  days  following  the 
meeting,  through  September  22, 1988,  the 
official  record  of  the  meeting  will  remain 
open  so  that  additional  material  or 
comments  may  be  submitted  to  be  made 
part  of  the  record  of  the  meeting. 


CONTACT  PERSON  FOR  MORE 

information:  Vernon  N.  Houk,  M.D.. 
Director,  Center  for  Environmental 
Health  and  Injury  Control.  CDC. 
Atlanta,  Georgia  30333.  Telephone:  FTS: 
236-4111;  Commerical:  (404)  488-4111. 

Dated:  July  19, 1988. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
[FR  Doc.  88-16710  Filed  7-25-88;  8:45  am| 
BIUJNQ  COOE  41«0-1S-II 


Food  and  Drug  Administration 
(Docket  No.  88N-0247] 

Reimportation  of  Prescription  Drugs 
for  Human  Use;  Import  Alert; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  Import  Alert  66-14 
"Reimportation  of  all  Prescription  Drugs 
for  Human  Use"  which  provides 
guidance  to  FDA  personnel  regarding 
the  reimportation  of  prescription  drugs 
for  human  use.  Import  Alert  66-14 
implements  section  3  of  the  Prescription 
Drug  Marketing  Act  of  1987  (Pub.  L.  100- 
293)  that  amended  the  Federal  Food. 
Drug,  and  Cosmetic  Act. 
ADDRESS:  Written  requests  for  single 
copies  of  Import  Alert  66-14  to  John 
Browne.  Import  Operations  Branch 
(HFC-131),  Food  and  Drug 
Administration,  Rm.  12-16,  5600  Fishers 
Lane.  Rockville.  MD  20857.  (Send  two 
self-addressed  adhesive  labels  to  assist 
the  Branch  in  processing  your  requests.) 

for  FURTHER  INFORMATION  CONTACT: 

Sally  L  Maher,  Center  for  Drug 
Evaluation  and  Research  {HFD-362), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857.  301- 
295-8049. 

SUPPLEMENTARY  INFORMATION:  The 
Prescription  Drug  Marketing  Act  of  1987 
(Pub.  L  100-293)  was  signed  into  law  by 
the  President  on  April  22, 1988.  Section  3 
of  the  new  law  amends  section  801  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seg.)  by 
banning  the  reimportation  of 
prescription  drugs  for  human  use 
produced  in  the  United  States,  except 
when  the  drug  is  returned  to  the  person 
who  manufactured  it  or  when  the 
reimportation  is  authorized  by  the 
Secretary  for  emergency  medical  care. 
FDA  has  prepared  Import  Alert  66-14  to 
guide  FDA's  district  o^ices  in 
administering  the  new  law. 


Consistent  with  the  mandate  of  the 
new  law  and  under  Import  Alert  66-14. 
all  reimported  prescription  human  drugs 
for  which  the  United  States  was  the 
country  of  origin  will  be  automatically 
detained  and  refused  admission  unless 
the  importer  was  the  manufacturer  of 
the  reimported  drug  or  the  importer  has 
obtained  appropriate  authorization  for 
use  of  the  drug  in  a  medical  emergency. 
Import  Alert  66-14  provides  guidance  on 
identifying  those  persons  who  may  be 
considered  the  manufacturer  of  the  drug 
for  the  purpose  of  being  permitted  to 
reenter  it  into  the  United  States  and  on 
the  information  to  be  considered  by 
FDA  personnel  in  evaluating  an 
application  for  reimportation  based  on 
alleged  medical  emergency. 

Import  Alert  66-14  is  available  for 
public  examination  at  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
between  9:00  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  July  19. 198& 
|ohn  M.  Taykir, 

Associate  Commissioner  for  Regulatory 

Affairs. 

|FR  Doc.  88-16773  Filed  7-21-68;  3:59  pmj 

BILUNG  COOE  4160-01-M 


[Docket  No.  88F-0227] 

N.L.  Industries,  Inc;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  N.L.  Industries,  Inc..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  bentonite  clay  modified 
by  reaction  with  benzyl  dimethyl 
hydrogenated  tallow  alkyl  ammonium 
chloride  and  sodium  stearate.  and  for 
safe  use  of  hectorite  clay  modified  by 
reaction  with  a  mixture  of  benzyl  methyl 
bis(hydrogenated  tallow  alkyl) 
ammonium  chloride  and  dimethyl 
bis(hydrogenated  tallow  alkyl) 
ammonium  chloride,  as  pigments  in 
resinous  and  polymeric  coatings 
complying  with  21  CFR  175.300  for  use 
on  repeated-use  bulk  food  containers. 
FOR  FURTHER  INFORMATION  CONTACT 
Gillian  Robert-Baldo.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335]. 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204,  202-472- 
5690. 
SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
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Act  (sec.  409|b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  8B4082)  has  been  filed  by 
N.L.  Industries,  Inc.,  P.O.  Box  1090. 
Hightstown,  NJ  08520,  proposing  that 
§  175.300  Resinous  and  polymeric 
coatings  (21  CFR  175.300)  be  amended  to 
provide  for  the  safe  use  of  bentonite 
clay  modified  by  reaction  with  benzyl 
dimethyl  hydrogenated  tallow  alkyl 
ammonium  chloride  and  sodium 
stearate,  and  for  safe  use  of  hectorite 
clay  modified  by  reaction  with  a  mixture 
of  benzyl  methyl  bis(hydrogenated 
tallow  alkyl]  ammonium  chloride  and 
dimethyl  bis(hydrogenated  tallow  alkyl) 
ammonium  chloride,  as  pigments  in 
resinous  and  polymeric  coatings  for  use 
on  repeated-use  bulk  food  containers. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  July  18, 1988. 
Fred  R.  Shank, 

Acting  Deputy  Director.  Center  for  Food 

Safety  and  Applied  Nutrition. 

[FR  Doc.  88-16772  Filed  7-25-88:  8:45  am) 

BILLING  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-930-08-4332-091 

Intent  To  Prepare  and  Environmental 
Impact  Statement  and  Conduct 
Scoping  Meetings 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Correction. 


This  notice  will  correct  the  Notice  of 
Inteant  published  in  Vol.  53,  No.  136, 
Friday,  July  15, 1988  pages  26890—26891. 
The  notice  is  corrected  by  changing  the 
following  addressess  for  scoping 
meetings  to  be  conducted  in  Arizona: 

Arizona:  Scoping  meetings  will  be 
conducted  on  August  2, 1988,  from  7  to  9 
p.m.  at  the  following  locations: 

1.  Phoenix  District.  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027. 


2.  Yuma  District  Office.  3150  Winsor 
Avenue,  Yuma,  Arizona  85364. 

July  19. 1988. 
Marlyn  V.  JoiiM, 

Associate  State  Director,  Wyoming. 

(PR  Doc.  88-16741  Filed  7-25-88;  8:45  am] 

BILLING  CODE  43tO-22-M 

[OR-942-08-4520-12:  GP8-192] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

A  Federal  Register  Notice  published 
on  Wednesday,  June  29, 1988  (Vol.  53, 
No.  125,  Pg.  24502],  inadvertently 
indicated  the  township  of  two  plats  in 
column  (2),  lines  43  and  44  (from  the  top 
of  the  column],  as  being: 

Oregon 

T.  23  N.,  R.  9  E.,  accepted  May  13, 1988, 
T.  24  N.,  R.  9  E.,  accepted  May  13, 1988. 

It  should  have  read: 
Oregon 

T.  23  S..  R.  9  E.,  accepted  May  13, 1988. 
T.  24  S.,  R.  9  E.,  accepted  May  13, 1988. 
B.  LaVelle  Black, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 
Dated:  July  15. 1988. 
[FR  Doc.  88-16721  Filed  7-25-88;  8:45  am] 

BILLING  CODE  4310-33-M 

[OR-942-08-4520-12:  GP8-191] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Williamette  Meridian 

Oregon 

T.  10  S..  R.  10  W.,  accepted  July  1. 1988. 
T.  8  S..  R.  3  E.,  accepted  July  1, 1988, 
T.  8  S.,  R.  1  E.,  accepted  July  8. 1988, 
T.  3  S.,  R.  6  W.,  accepted  July  8. 1988. 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s],  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(8).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 


The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  management,  825  NE. 
Multnomah,  Portland,  Oregon  97208,  and 
will  be  available  to  the  public  as  a 
matter  of  information  orily.  Copies  of  the 
palt(s)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  Director, 
Bureau  of  Land  Management,  Portland, 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  portest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thrity  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  825  NE., 
Multnomah  Street,  P.O.  Box  2965, 
Portland,  Oregon  97208. 
B.  UVelle  Black, 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  July  15,  1988. 
[FR  Doc.  88-16722  Filed  7-25-88;  8:45  am] 

BILLING  CODE  4310-33-M 

[WY-930-08-4220-11;  WYW  0105362,  WYW 
042188,  WYW  49110] 

Proposed  Continuation  of  Forest 
Service  Withdrawals;  Wyoming 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

summary:  The  Forest  Service  proposes 
to  continue  three  withdrawals  on  3,210 
acres  of  national  forest  land  in  the  Big 
Horn  National  Forest  for  an  additional 
20  years.  All  of  the  land  will  remain 
segregated  from  entry  and  location 
under  the  mining  laws.  The  land  in  the 
Medicine  Wheel  Historic  Area  is 
additionally  segregated  from  surface 
entry  and  mineral  leasing.  All  of  the 
other  land  remains  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  Comments  should  be 
received  by  October  24, 1988. 
ADDRESS:  Comments  should  be  sent  to 
the  Wyoming  State  Director,  BLM,  2515 
Warren  Avenue,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  Gertsch,  BLM  Wyoming  State 
Office,  307-772-2072. 
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SUPPLEMENTARY  MRMMATMN:  The 

Forest  Service  proposes  that  Public  Land 
Order  No.  3282.  as  modilied  by  3302. 
1432.  and  560a  dated  December  3, 1963, 
January  13, 1964,  June  6, 1957,  and 
August  11, 1976;  respectively,  be 
continued  for  a  period  of  20  years  to 
protect  the  natural  areas  and  associated 
recreational  and  watershed  values  on 
two  natural  area  sites,  and  to  protect  the 
archaeological  values  on  the  Medicine 
Wheel  Historic  Area.  TTie  continuation 
is  pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

Sixth  Principal  Meridian 

Big  Horn  National  Forest 
Bull  Elk  Park 

T.  57  N.,  R.  89  W., 
Sec.  19.  SWy4SE%NEV«.  NfWV4SWy4NEy4. 
SV4SWV4NEV4,  SV4NEy4NWy4.  EV4SEy4 

^fwy4,  EV4NEy4Swy4.  w'.4NEy4SEy4. 

WV^SEy4.  NWy4SEy4SEy4.  and  SV^SEy4 

SEy4; 
Sec.  20.  S\Vy4SWy4SWy4; 
Sec.  29,  SV4SEy4NEy4,  S%SWV4NEy4,  WV4 

NWy4NEy4,  SS4NfWy4.  NV4SEy4.  NV4 

SEy4SEy4.  SWy4SEy4.  and  SWA; 
Sec.  30.  EV4; 
Sec.  31.  NWy4NEViNEy4.  and  NWy4NEy4. 

Medicine  Wheel  Historic  Area 

T.  56  N.,  R.  92  W..  t 

Seats.  SWy4SWy4:  ^ 

Sec.  16,  SEy4SEy4. 

Story  Mineral  Entry 

T.  51  N.,  R.  84  W., 

Sec.  12,  NEy4E%NWy4,  and  NEy4SEy4. 
T.  52  N.  R.  84  W. 

Sec.  23.  SV^NeU.  E%SWy4.  and  SES^; 

Sec.  26.  NEVi.  NEy4NWy4.  NV4SEy4,  and 

SEy4SEy4. 

T.  53  N..  R.  84  W., 
Sec  14.  all; 
Sec.  15.  NEy4NEy4; 
Sec.  23.  E%; 
Sec.  26,  NEVi. 

The  areas  described  aggregate  3.210  acres 
in  Sheridan,  Big  Horn,  and  Johnson  Counties. 

The  purpose  of  the  withdrawals  is 
protection  of  the  watershed  wildlife, 
public  recreation,  historical,  and  scenic 
values  of  the  two  natural  areas  known 
as  Bull  Elk  Park  and  Story  Mineral 
Entry.  The  Medicine  Wheel  Historic 
Area  withdrawal  is  needed  to  preserve 
and  protect  the  historical  arid 
archaeological  values  of  the  Medicine 
Wheel,  which  is  a  registered  national 
historic  landmark.  The  Medicine  Wheel 
Historic  Area  withdrawal  segregates  the 
land  from  surface  entry,  location  and 
entry  under  mining  laws,  and  from 
mineral  leasing.  The  remainder  of  the 
land,  located  in  the  natural  areas,  is 
segregated  only  from  location  and  entry 
under  the  mining  laws.  No  change  is 


proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  pubUcation  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations,  may  present 
their  view  in  writing  to  the  Chief.  Branch 
of  Land  Resources,  in  the  Wyoming 
State  Office. 

The  authorized  o^icer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  potential  demand 
for  the  land  and  its  resources.  A  report 
will  also  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
80,  for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  final  determination 
is  made. 

Date:  July  14. 1988. 
Hillary  A.  Oden, 
State  Director. 
[FR  Doc.  88-16723  Filed  7-25-88;  8:45  am) 

BILUNa  CODE  4310-22-M 


Bureau  of  Indian  Affairs 

Cancellation  of  a  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement;  Santa  Ana  Pueblo  Indian 
Reservation  (Near  Bernalillo,  NM)  for 
the  Albuquerque  International 
Raceway 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Cancellation  of  a  Notice  of 

Intent  to  Prepare  an  Environmental 

Impact  Statement. 

summary:  This  Notice  is  to  inform  the 
public  of  the  cancellation  of  an 
Environmental  Impact  Statement  (EIS] 
for  the  proposal  to  lease  approximately 
525  acres  of  tribal  lands  on  the  Santa 
Ana  Pueblo  Indian  Reservation  (near 
Bernalillo,  New  Mexico]  for  a  major 
international  auto  raceway  in  Sandoval 
County.  The  decision  to  cancel  the  EIS  is 
based  upon  a  Finding  of  No  Significant 
Impact  and  an  Environmental 
Assessment,  which  have  been  prepared 
for  the  project. 

Availability:  Copies  of  the  Finding  of 
No  Significant  Impact  and  the 
Environmental  Assessment  are 
available  for  public  inspection  or  can  be 
obtained  at  the  following  locations: 
Bureau  of  Indian  Affairs,  Albuquerque 
Area  Office,  Branch  of  Environmental 
Quality,  615  First  Street,  NW.,  P.O.  Box 


26567.  Albuquerque.  New  Mexico  67125- 
6567  and  Bureau  of  Indian  Afiairs. 
Southern  Pueblos  Agency,  Branch  of 
Real  Property  Management,  1000  Indian 
School  Road.  NW..  P.O.  Box  1067, 
Albuquerque.  New  Mexico  87103. 
DATES:  Interested  persons  may  file 
written  comments  on  the  Finding  of  No 
Significant  Impact  within  thirty  (30) 
days  of  the  date  of  this  publication  and 
should  address  them  to  the  Bureau  of 
Indian  Afi^airs'  official  identified  below: 

ADDRESS:  Written  comments  should  be 
addressed  to  Mr.  Sidney  L  Mills,  Area 
Director,  Albuquerque  Area  Office, 
Bureau  of  Indian  Affairs,  P.O.  Box  26567. 
Albuquerque,  New  Mexico  87125-6567. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcus  ].  Sekayouma,  Area 
Environmental  Protection  Specialist  or 
Bruce  G.  Harrill,  Area  Archeologist. 
Branch  of  Environmental  Quality, 
Albuquerque  Area  Office,  Bureau  of 
Indian  Affairs,  P.O.  Box  26567, 
Albuquerque,  New  Mexico  87125-6567; 
telephone  (505)  766-3374  or  FTS  474- 
3374. 

SUPPLEMENTARY  INFORMATION:  On 

February  10, 1988,  the  Bureau  of  Indian 
Affairs  published  in  the  Federal 
Register,  53  Fed.  Reg.  27  3946  (1988)  a 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement.  Santa 
Ana  Pueblo  Indian  Reservation  (near 
Bernalillo,  NM)  for  the  Albuquerque 
International  Auto  Raceway.  The  notice 
invited  the  public  to  attend  scoping 
meetings  to  provide  input  and  questions 
concerning  the  proposal  and  the 
Environmental  Impact  Statement.  Two 
scoping  meetings  were  held  on  March  1, 
1988,  at  the  Governor's  Office,  Santa 
Ana  Pueblo,  New  Mexico,  and  at  the 
Amberly  Suites  Hotel,  Albuquerque. 
New  Mexico. 

No  oral  or  written  comments  were 
received  at  either  scoping  meeting  nor 
were  written  comments  submitted  in 
response  to  the  Notice  of  Intent, 
published  in  the  Federal  Register  on 
February  10, 198a 

In  preparing  the  Draft  Environmental 
Impact  Statement  for  the  proposed 
Federal  action  to  issue  a  lease  to  the 
applicant.  Raceway  Development 
Corporation,  the  Area  Director, 
Albuquerque  Area  Office,  Bureau  of 
Indian  Affairs,  has  determined  that  the 
proposed  action  is  not  a  major  Federal 
action  requiring  the  preparation  of  an 
Environmental  Impact  Statement. 

The  Finding  of  No  Significant  Impact 
and  the  Environmental  Assessment  for 
this  proposal  have  been  prepared  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4371  eL 
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seq.).  Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508), 
Department  of  the  Interior  procedures 
(516  DM  1-6),  and  the  Bureau  of  Indian 
Affairs  Handbook  (30  BIAM  Supplement 
1)  for  compliance  with  the  procedures. 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Date:  July  18, 1988. 
W.P.  Ragsdale, 

Acting  Assistant  Secretary.  Indian  Affairs. 
[FR  Doc.  88-16733  Filed  7-25-88:  8:45  am) 

BILLING  CODE  4310-02-M 


Fish  and  Wildlife  Service 

Annual  Waterfowl  Status  Meeting  and 
Meetings  of  the  U.S.  Fish  and  Wildlife 
Service  Migratory  Bird  Regulations 
Committee 

agency:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meetings. 


summary:  The  U.S.  Fish  and  Wildlife 
Service,  Office  of  Migratory  Bird 
Management  will  conduct  an  open 
meeting  on  July  25  to  review  the  status 
of  waterfowl  populations  and  the  1988 
fall  flight  forecast  for  ducks.  The  Service 
Regulations  Committee  will  meet  August 
2  to  develop  1988-89  waterfowl  hunting 
regulations  recommendations  for 
presentation  at  the  August  3  public 
hearing  to  be  held  in  Washington,  DC 
(as  announced  in  the  March  9, 1988, 
Federal  Register  at  53  FR  7702),  and  will 
meet  immediately  after  the  public 
hearing  to  review  the  public  comments 
presented  at  the  hearing  and  develop 
proposed  1988-89  waterfowl  hunting 
regulations  framework. 
DATES:  Waterfowl  Status  Meeting,  July 
25, 1988;  Service  Regulations  Committee 
Meetings.  August  2  and  3, 1988. 
ADDRESSES:  The  Waterfowl  Status 
Meeting  will  be  held  at  the  Stouffer 
Concourse  Hotel.  3801  Quebec  Street,  in 
Denver.  Colorado.  The  Service 
Regulations  Committee  Meeting  on 
August  2. 1988.  will  be  held  in  the  Board 
Room.  American  Institute  of  Architects, 
1735  New  York  Avenue  (comer  of  18th  & 
E  Streets.  NW.).  Washington.  DC.  The 
Service  Regulations  Committee  Meeting 
on  August  3. 1988,  will  be  held  in  the 
North  Penthouse.  Room  8068. 
Department  of  the  Interior  Building,  18th 
&  C  Streets.  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
RoUin  D.  Sparrowe.  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 


and  Wildlife  Service.  Matomic 
Building— Room  536.  Department  of  the 
Interior.  Washington  DC  20240, 
telephone  (202)  254-3207. 

SUPPLEMENTARY  INFORMATION:  On  July 
25  at  8:30  a.m.  at  the  Stouffer  Concourse 
Hotel  in  Denver,  Colorado,  the  U.S.  Fish 
and  Wildlife  Service,  Office  of 
Migratory  Bird  Management  will  review 
for  State  and  Federal  officials  and  any 
other  interested  parties  or  individuals 
results  of  the  various  field  investigations 
and  data  analyses  that  are  used 
annually  to  determine  the  status  of 
waterfowl  populations  and  the  fall  flight 
forecast  for  ducks.  The  information 
presented  will  have  a  bearing  on 
regulations  and  the  regulatory 
proposals;  however,  the  meeting  is  not  a 
regulations  meeting.  Public  comment 
will  be  limited  to  that  which 
supplements  the  status  information 
presented. 

The  U.S.  Fish  and  Wildlife  Service, 
Migratory  Bird  Regulations  Committee, 
including  Flyway  Council  Consultants  to 
the  Committee,  will  meet  in  Washington. 
DC  on  August  2  at  8:30  a.m.,  in  the  Board 
Room.  American  Institute  of  Architects, 
1735  New  York  Avenue  (corner  of  18th  & 
E  Streets,  NW),  and  on  August  3  at  1 
p.m.  in  the  North  Penthouse,  Room  8068, 
Department  of  the  Interior  Building.  The 
meeting  on  August  2  is  to  review 
discussions  that  occurred  at  the  flyway 
council  meetings  and  to  discuss  and 
develop  recommendations  for  198&-89 
waterfowl  hunting  regulations  to  be 
presented  at  the  public  hearing  to  be 
held  in  Washington.  DC  on  August  3  at  9 
j  a.m.  The  August  3  meeting  of  the  Service 
Regulations  Committee  is  to  review  the 
i  public  comments  presented  at  the 
'  hearing  and  to  determine  on  the  basis  of 
those  comments  whether  any 
modifications  need  to  be  recommended 
to  the  Director  in  regard  to  the 
regulations  recommendations  presented 
at  the  hearing. 

In  accordance  with  Departmental 
policy  regarding  meetings  of  the  Service 
Regulations  Committee  that  are 
attended  by  persons  outside  the 
Department,  the  meetings  of  August  2 
and  3  will  be  open  to  public  observation. 
Members  of  the  public  may  submit  to 
the  Director  written  comments  on  the 
matters  discussed. 

Dated:  ]uly  20. 1988. 
Frank  Dunkle. 

Director. 

[PR  Doc.  88-16771  Filed  7-25-88;  8:45  am) 

BHJJNG  CODE  4310-SS-M 


Minerals  Management  Service 

Information  Collection  SutHnitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

Approval  for  the  collection  of 
information  listed  below  has  been 
requested  from  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  collection  of  information 
requirement  and  supporting 
documentation  may  be  obtained  by 
contacting  the  Bureau  Clearance  Officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
collection  of  information  should  be 
made  within  30  days  directly  to  the 
Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  telephone  (202) 
395-7340;  with  copies  to  Gerald  D. 
Rhodes;  Chief,  Branch  of  Rules,  Orders, 
and  Standards;  Offshore  Rules  and 
Operations  Division;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive:  Mail  Stop  646;  Resfon, 
Virginia  22091. 

Title:  Oil  and  Gas  and  Sulphur 
Operations  in  the  Outer  Continental 
Shelf,  30  CFR  Part  250. 
Abstract:  Rules  governing  oil,  gas,  and 
sulphur  operations  in  the  Outer 
Continental  Shelf  (OCS)  were 
consolidated  into  the  revised  and 
updated  30  CFR  Part  250  which 
became  effective  May  31, 1988.  All 
subparts  of  the  revised  rule  contain 
narrative  information  collection 
requirements  which  have  been 
approved  by  OMB.  After  the 
information  collection  was  approved 
by  OMB,  the  information  collection 
requirements  contained  in 
§  250.126(b)(1)  and  (2)  of  Subpart  H, 
Production  Safety  Systems,  were 
written.  The  Minerals  Management 
Service  determined  that  the  additional 
information  was  necessary  to  allow 
lessees  to  continue  to  use  pre-1980 
uncertified  valves  from  inventory. 
This  action  minimizes  the  economic 
impact  of  the  revised  regulations  on 
lessees. 
Bureau  Form  Number.  None. 
Frequency:  On  occasion. 
Description  of  Respondents:  Federal 
OCS  oil,  gas,  and  sulphur  lessees. 

Subpart  H.  Production  Safety  Systems 

Estimated  Completion  Time:  11.8  hours. 
Annua/  Responses:  148. 
Recordkeeping:  1687  hours. 
Annual  Burden  Hours:  3,433. 


Bureau  Clearance  Officer  Dorothy 
Christopher,  telephone  (703)  435-6213. 
Date:  July  11. 1988. 

Richard  B.  Krahl. 

Acting  Associate  Director  for  Offshore 

Minerals  Management 

[FR  Doc.  88-16720  Filed  7-25-88;  8:45  am] 

BMJJNQ  CODE  431<MIR-«i 


Development  Operations  Coordination 
Document;  CNG  Producing  Co. 

agency:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
CNG  Producing  Company  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
8443.  Block  75.  South  Timbalier  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Houma,  Louisiana. 
DATE  The  subject  DOCD  was  deemed 
submitted  July  15. 1988.  Comments  must 
be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Michael  D.  Joseph;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2875. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 


Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  S  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  July  18, 1988. 
]■  Rogers  Pearry, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[PR  Doc.  88-16759  Filed  7-25-88;  8:45  amj 

eiLLING  CODE  4310-MR-M 


Development  Operations  Coordination 
Document;  Hall-Houston 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  Receipt  of  a  Proposed 
Development  Operations  Coordination 
Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Hall-Houston  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  6203.  Block  A- 
173,  High  Island  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Sabine  Pass,  Texas. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  July  13, 1988. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  pubhc  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mike  Joseph;  Minerals  Management 
Service,  Gulf  fo  Mexico  OCS  Region, 
Field  Operations.  Plans,  Platform  and 
Pipeline  Section.  Exploration/ 
Development  Plans  Unit;  Telephone 
(504)  736-2875. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 


public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendment  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  FR  10595).  Those  pracUces  and 
procedures  f.  ".  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR, 

Dated:  July  18. 1988. 

).  Rogma  Pearcy. 

Regional  Director,  Gjilf  of  Mexico  OCS 
Region. 

(FR  Doc.  88-16760  Filed  7-25-88:  8:45  am) 

BiLUNG  CODE  4310-IIR-ll 


National  Parte  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  16. 
1988.  Pursuant  to  §  60.13  of  36  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service.  P.O.  Box  37127.  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  10, 1988. 
Carol  D.  Shall. 

Chief  of  RegibtraHon.  National  Register. 
COLORADO 
Eagle  County 

Woods  L.ake  Resort.  11  mi.  N  of  Thomasville 
at  Woods  Lake,  Thomasville  vicinty, 
88001226 

ILUNOIS 

McLean  County 

While  Place  Historic  District.  White  PI.. 
Clinton  Blvd..  and  E  side  of  Fall  Ave. 
betwen  Empire  and  Emerson  Sts., 
Bloomington.  88001230 

Rock  Island  County 

Connor  House.  702  Twentieth  St,  Rock 
Island.  88001227 

Tazewell  County 

Allentown  Union  Hall,  2  mi.  E  of  IL 121, 
Allentown.  88001228 

Warren  bounty 

Carr  House,  416  E.  Broadway,  Monmouth. 
88001229 
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INDIANA 
AleaCwaty 

Blackstoae  ButUKag,  112  W.  Wa«faktgton.  Fort 

Wayne.  88001219 
Fort  Wayne  Printing  Company  Buildiiig.  114 

W.  Washington  St.,  Fort  Wayne.  88001220 
Kresge— GrotK  Building.  914  S.  Calhoun  St.. 

Fort  Wayne,  88001223 
Motff,  Louis,  Biodc  IM  W.  Wayne  SL,  Fort 

Wayne,  n001222 
Sdimitz  Bkx:k.  «26— «30  S.  Calhoim  St.  Fort 

Wayne.  88001224 

Bartiielwaew  County 

McKinley  School,  Seventeenth  St.  and  Home 
Ave.,  Columbus,  88001221 

Delaware  County 

Wysor  Heights  Historic  District,  Roughly 
bounded  by  Highland  Ave.,  White  River.  N. 
Elm  St.  and  N.  Walnut  St.,  Mwtcie. 
88001217 

Grant  Cotmty 

Wilson.  J.  Woodrow,  House.  723  W.  Fourth 
St.,  Marion,  88001218 

Marion  County 

Buschmann.  William.  Block,  968—972  Fort 
Wayne  Ave..  Indianapolis.  88001225 

NEW  YORK 

Oswego  County 

Sloan,  George  B..  Estate,  107  W.  Van  Buren 
St.,  Oswego.  88001237 

OKLAHOMA 

Sequoyah  Comity 

Ellison  #2  Site  (34SQ85J,  Address  Restricted, 

Short  vicinity.  88001234 
Fears  Site  (34SQ7e),  Address  Restricted 

Nicut  vidnity,  88001235 

OREGON 
Klamath  County 

Richardson— Ulrich  House,  636  Conger  Ave., 
Klamath  Falls.  88001244 

Marion  County 

Marion  Coxmty  Housing  Committee 
Demonstration  House.  140  Wilson  St.,  S. 
Salem.  88001243 

Multnomah  County 

Price.  O.L.  House.  2681  SW  Buena  Vista. 

Portland.  88001242 
Hortman,  H.C..  House,  1111  SW  Vista  Ave.. 

Portland.  88001245 

PUERTO  RICO 

Mayaguez  Maaidpaiity 

Cementerio  Municipal  de  Mayaguez 
(Cemeteries  in  Puerto  Rico.  1804—1920 
MPS),  Southern  end  of  Port  St.,  Mayaguez. 
88001247 

Ponce  Municipality 

Cementerio  Catolico  San  Vicente  de  Paul 
(Cementeries  in  Puerto  Rico.  1804— li»20 
MPS)  Off  PR  10,  Ponce.  88001248  i- 

San  Juan  Municipality 
Cemeoteiio  Santa  Maria  Magdalena  de 
Pazzis  (Cen  eteries  in  Puerto  Rico,  1804 — 


1920  MP^  Calle  del  Cementerio,  San  Juan. 
88001246 

Correction:  Some  of  the  properties 
within  the  Canyonlands  URA  were 
erroneously  Hsted  as  iiKfividnal 
properties  and  shoidd  read  as  feUows: 

UTAH 

Garfiald  Coooty 

Moab  vicinity.  Koib  Brothers  "XkU  Camp" 
Inscription  (Canyoalanda  Natioaol  Park 
MRAJ.  Big  Dr(^  #2  vicinity  88001250 

San  Juaa  CotBity 

Moab  vicinity.  Cave  Springs  Cowboys  Camp 

(Canyonlands  National  Park  MRA),  Cave 

Springs  vicinity  88001233 
Moab  vicinity,  Julien  Inscription 

(Canyonlands  National  Park  MRA),  Lower 

Red  Lake  vicinity  68001248 
Moab  vicinity,  Kirk's  Cabin  Compiex 

(Canyonlands  National  Park  MRA),  Upper 

Salt  Walsh  88001252 
Moab  vicinity,  Lost  Canyon  Cowby  Camp 

(Canyonlands  National  Park  MRA).  Lost 

Canyon  vicinity  88001232 
Moab  vicinity,  Murphy  Trail  and  Bridge 

(Canyonlands  National  Park  MRAJ. 

Murphy  Point  vicinity  88001236 

Wayne  County 

Moab  vicinity.  D.C.C.  6-P.  Inscription  "B" 
(Canyonlands  National  Park  MRA), 
Confluence  vicinity  88001251 

[FR  Doc.  88-16837  Filed  7-2&-8a;  8:45  am] 
BIUJNG  COOe  4310-70-11 


INTERSTATE  COMMERCE 
COMMISSION 

San  Francisco  Movers  Tariff  Bureau— 
Agrawnant 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  decision  and  request 

for  comment. 

sutMHAirr:  San  Francisco  Movers  Tariff 
Bureau  (San  Francisco)  has  filed, 
pursuant  to  section  14(e)  of  the  Motor 
Carrier  Act  of  1980  (MCA),  an 
application  for  approval  of  its 
ratemaking  agreement  under  49  U.S.C. 
10706(b).  Since  some  modifications  are 
required  before  the  agreement  receives 
final  approval,  and  because  new  and 
complex  questions  are  involved  in 
determining  whether  the  agreement  is 
consistent  with  the  MCA,  the 
Conuaission  solicits  public  comment  on 
its  interinetation  and  a^^cation  of 
specific  rate  bureau  provisions.  Copies 
of  San  Francisco's  proposed  anended 
agreement  are  available  for  pnbhc 
inspection  and  copying  at  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
and  &ora  San  Francisco's 
representative:  Ann  M.  Pougiales,  100 


Bush  Street.  Suite  1333.  San  Frandsco. 
CAM104. 

DATE:  Comments  from  interested 
persons  are  due  August  25. 198&.  Replies 
are  due  15  days  thereafter. 

ADDRESS:  An  original  and  10  copies,  if 
possible,  of  comments  referring  to 
section  5a  Application  No.  24  shoold  be 
sent  to:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Conunerce 
Commission,  Washington,  DC  20423,. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  J.  Berry.  (202)  275-7762. 

or 
Richard  Felder.  (202)  275-7691. 
(TDD  for  hearing  impaired:  (202)  275- 

1721]. 
SUPPLEarcNTARV  INFORMATION:  We  have 
provisionally  approved  San  Francisco's 
agreement  as  consistent  with  49  U.S.C. 
10706(b)  and  Motor  Carrier  Rate 
Bureaus — Implementation  ofP.L  96-296, 
364  I.CC.  464  (1960)  and  364  I.C.C  921 
[Rate  Bureau],  sub)ect  to  certain 
conditions  and  modifications  in  the 
following  areas:  Identification  and 
description  of  member  carriers;  open 
meetings;  final  disposition  of  cases;  and 
general  standards  for  carrier  discussion 
and  voting  on  collectively  established 
rates.  We  also  have  offered  comments 
and  imposed  requirements  ctmceming 
the  agreement  generally.  San  Francisco 
has  been  directed  to  file  a  revised 
agreement  conforming  to  the  imposed 
conditions  within  120  days  of  service  of 
the  decision. 

In  light  of  the  complexity  of 
interpretation  involved  in  determining 
whetiier  the  a^^ement  is  consistent 
with  the  MCA  and  the  Rate  Bureau 
case,  supra,  we  request  applicant  and 
other  interested  parties  to  comment  on 
our  interpretation  of  the  controlling 
statutory  and  administrative  criteria, 
and  their  apphcation  to  San  Francisco's 
agreement. 

A  copy  of  any  comments  filed  with 
the  Commission  also  must  be  served  on 
San  Francisco,  which  will  have  15  days 
from  the  expiration  of  the  comment 
period  to  reply.  These  comments  will  be 
considered  in  conjunction  with  our 
review  of  the  modiiications  that  San 
Frandsco  must  submit  to  the 
Conmiission  as  a  condition  to  final 
approval  of  its  agreement. 

Additional  tnformatioo  is  contained  in 
the  Commission's  dedsion.  Copies  may 
be  obtained  from  the  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission.  Washington, 
DC  20423,  or  call  (202)  275-7428 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721). 


This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  U.S.C.  10321  and  10706  and  5 
U.S.C.  553. 

Decided:  luly  19. 198a 

By  the  Commission,  Chairman  Cradisoa, 
Vice  Chairman  Andre.  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  88-16745  Filed  7-25-88;  8:45  am) 

WLLma  CODE  703$-01-M 

[Docket  No.  AB-290;  Sul>-No.  32] 

Southern  Raihway  Co^  Abandonment 
Between  Wabash  Mine  and  Ledford  in 
Wabash,  Edwards,  White,  Gailatin  and 
Saline  Counties,  IL;  Notice  of  Findings 

The  Commission  has  issued  a 
certificate  authorizing  Southern  Railway 
Company  to  abandon  its  58.4-mile  rail 
line  between  Wabash  Mine  (milepost 
CB-132.0)  and  Ledford  (milepost  CB- 
190.4).  in  Wabash.  Edwards.  White, 
Gallatin,  and  Saline  Counties.  IL  The 
abandonment  certiHcate  w^ill  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase]  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  88-16919  Filed  7-25-88;  8:45  am] 

MLUNG  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  18, 1988.  a  proposed 
consent  decree  in  United  States  v.  City 
of  Sarasota  and  the  State  of  Florida, 


Civil  Action  No.  87-210-CIV-T-15B.  was 
lodged  with  the  United  States  District 
Court  for  the  Middle  District  of  Florida. 
The  Complaint  filed  by  the  United 
States  alleged  violations  of  the  Clean 
Water  Act  for  failure  to  comply  with  a 
construction  schedule,  effluent 
limitations,  and  operations  and 
maintenance  requirements  under  the 
terms  of  its  National  Pollutant  Discharge 
Elimination  System  permit.  The 
complaint  sought  injunctive  relief  to 
require  the  defendant  to  comply  with  the 
Clean  Water  Act  and  civil  penalties  for 
past  violations.  The  decree  requires 
defendants  to  achieve  compliance  with 
the  Clean  Water  Act  by  ceasing  all 
unpermitted  discharges  by  not  later  than 
September  30, 1990.  In  addition, 
defendant  must  comply  with  interim 
discharge  requirements  and  effluent 
limitations  and  must  perform  monitoring 
and  reporting  activities.  Defendant  must 
also  pay  a  civil  penalty  for  past 
violations  of  $500,000.00  and  must 
contribute  $100,000.00  into  a  trust  fund 
for  a  study  of  Sarasota  Bay. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Chief,  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  P.O.  Box  7611.  Washington.  DC 
20044-7611.  and  should  refer  to  United 
States  V.  City  of  Sarasota  and  State  of 
Florida,  D.J.  Ref.  90-5-1-1-2788. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Middle  District  of 
Florida.  Robert  Timberiake  Building.  500 
Zack  Street.  Tampa,  Florida,  and  at  the 
Region  IV  office  of  the  Environmental 
Protection  Agency,  345  Courtland  Street, 
NE.,  Atlanta,  Georgia  30365.  Copies  of 
the  proposed  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Room  1517.  Ninth  Street  and 
Pennsylvania  Avenue.  NW,  Washington, 
DC.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  from 
the  above  address  or  by  mail  from  the 
Chief,  Environmental  Enforcement 
Section,  Land  and  Natxu-al  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Washington,  DC  20044-7611. 
When  requesting  a  copy,  please  refer  to 
United  States  v.  City  of  Sarasota  and 
State  of  Florida,  D.J.  Ref.  90-5-1-1-2788, 
and  enclose  a  check  in  the  amount  of 
$2.00  (10  cents  per  page  reproduction 


cost)  payable  to  the  Treasurer  of  the 

United  States. 

Roger  I.  Marzulla, 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  88-16758  Filed  7-25-88;  8:45  amj 

BILUMQ  CODE  44tO-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Re\iew 

As  necessary,  the  Department  of 
Labor  will  publish  a  hst  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable.  How  often  the 
recordkeeping/reporting  requirement  is 
needed.  Who  will  be  required  to  or 
asked  to  report  or  keep  records. 
Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
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Paul  E.  Laraon,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  infbnnation 
Management.  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NWm  Room  N- 
1301,  Washington,  DC  202ia  Comments 
should  also  be  sent  to  the  OfHce  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6680). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New  CoUectioa 

Employment  Standards  Administration 

29  CFR  Part  502;  Reporting  and 
Employing  Requirements  for  Employers 
of  Certain  Workers  Employed  in 
Seasonal  Agricultural  Services 

29  CFR  Part  502 

Recordkeeping 

Individuals  or  households;  State  or  local 
governments:  farms;  businesses  or  other 
for-profit;  Federal  agencies  or 
employees;  small  businesses  or 
organizations 

52.000  recordkeepers;  52,000  total 
recordkeeping  hours;  15  minutes  per 
rectwd  per  quarter 

Section  210A  of  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
the  Immigration  Reform  and  Control  Act 
(IRCA)  requires  any  employer  to  report 
information  about  the  quantity  of  work 
performed  by  a  special  agricultural 
worker  employed  in  seasonal 
agricultural  services.  This  information  is 
submitted  in  certificate  form  to  the 
Federal  government  and  to  any 


individual  rej^nishment  agricultural 
worker. 

Employment  Standards  Administration 

Woric-Day  RepOTt 

ESA-92 

Quarterly 

Individuals  or  households;  farms; 
businesses  or  other  for-profit;  Federal 
agencies  or  employees;  small  busineses 
or  organizations  52,000  respondents; 
35,534  total  hours;  20  min.  per  response; 
1  form  section  210  A  of  the  Immigration 
and  Nationality  Act  (INA)  and  29  CFR 
Part  502  requires  employers  of 
reportable  workers  in  seasonal 
agricultural  services  during  the  period 
beginning  October  1, 1988,  through 
September  30, 1992,  to  certify  such 
worker's  employment  to  the  Federal 
government 

Revision 

Employment  Standards  Administration 

Wage  Statement 

1215-^48;  WH-501  and  501R(S) 

Every  pay  day  or  every  two  weeks 

Individuals  or  households;  State  or  local 
governments;  farms;  businesses  or  other 
for-profit;  Federal  agencies  or 
employees;  small  businesses  or 
organizations 

52,000  respondents;  total  reporting  hours 
84,933;  1  %  minutes  per  response;  52,000 
recordkeepers;  60,666  total 
recordkeeping  burden;  1  minute  per 
form;  total  annual  burden  145,599 

The  Immigration  and  Nationality  Act 
requires  employers  of  replenishment 
workers  to  provide  a  report  to  the 
worker  certifying  their  employment  with 
each  wage  payment.  The  Migrant  and 
Seasonal  Agricultiu^l  Worker  Protection 
Act  requires  employers  of  agricultural 
workers  to  maintain  specific  weekly 
payroll  information  and  provide  written 


copies  to  each  worker  and  the  person 
furnished  the  worker. 

Revision 

Occupational  Safety  and  Health 
Administration 

Onsite  Consultation  Agreements 

1218-0110 

States  participating  in  the  OSHA 
7(c)(l]  Consultation  Program  are 
required  to  prepare  an  annual 
cooperative  agreement.  In  addition,  as 
part  of  the  consultation  services 
provided.  State  consultants  are  required 
to  furnish  written  reports  of  their  safety 
and  health  findings  to  the  employer. 
Employers  receiving  the  services  are 
required  to  notify  the  consultation  State 
office  of  the  correction  of  serious 
hazards  found  during  the  consultation 
visit. 

Regulatory  Requirements 

1.  Notify  OSHA  Enforcement 
Authority  *  *  *  if  employer  fails  to  take 
correctdive  action  (29  CFR  1808.6(f)(4). 

2.  Prepare  and  transmit  to  the 
employer  a  written  report  of 
consultant's  findings  (29  CFR  1908.6(g). 

3.  Establish  and  maintain  an 
organized  consultant  performance 
monitoring  system  (29  CFR  190e.9(b). 

4.  Compile  and  submit  factual  and 
statistical  infonnation  (29 1908.9(c). 

5.  Prepare  and  submit  Aimual 
Cooperative  Agreement  (29  CFR 
1908.10(c). 

6.  Notify  the  consultation  project 
manager,  by  written  confirmation,  of  the 
correcticm  of  the  hazards  unless 
correction  of  the  serious  hazards  is 
verified  by  direct  observation  by  the 
consultant  (29  CFR  1908.6(0(5). 

7.  Inform  any  OSHA  or  State 
Compliance  Officer  who  arrives  that  a 
consultation  visit  is  in  progress  (29  CFR 
1908.7(b)(1). 

8.  Post  a  notice  of  participation  (29 
CFR  190a7(b)(4). 


Req. 
No. 


Affected  putinc 


Respond- 
ents 


Frequency 


Average  time  per  response 


Total  hours 


State  Govemtnent.. 
State  Government.. 

St8W  uOVOfTWnOfn., 

Stale  GoMmmem. 
Stale  Govamroent. 


ouflinossos » 

Busirwsses  No  fautden  calculaliow  are 

ascocialad  with  Itw  actMity. 
Total  hours 


5 

24,600 

479 

65 

65 

48 

24,600 

1,355 


On  occasion.. 

do 

Annuafly 

Quarterly 

On  occasion. 

Annually 

On  occasion., 
-....do 


30  minutes 

5%  hours 

6  hours 

2.1  hours 

30  hours -..............._ 

Z  hours 

5  minutes ™ 

10  minutes 


3 

133.0M 


3.420 

2,002 

96 

1.966 

122 


140,697 


UMI 
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Signed  at  Washington,  DC.  this  21st  day  of 
July  1968. 

Paul  E.  Laraon. 

Departmental  Clearance  Officer. 

[FR  Doc.  8&-16824  Filed  7-25-88;  8:45  am] 

BILUNQ  CODE  45ia-Z7-« 


Employment  Standards 
Administration:  Wage  and  Hour 
Division 

Child  Labor  Advisory  Committee; 
Subcommittee  on  Hazardous 
Occupations  Order  No.  10; 
Cancellation  of  Meeting 

The  meeting  of  the  Child  Labor 
Advisory  Committee.  Sub-Committee  on 
Hazardous  Occupations  Order  No.  10, 
which  was  scheduled  to  be  held  on 
August  3  ana  4. 1988,  is  cancelled. 

Telephone  inquiries  concerning  the 
cancellation  of  this  meeting  should  be 
directed  to  Ms.  Nila  Stovall,  Coordinator 
for  the  Child  Labor  Advisory 
Committee,  at  (202)  523-7640. 


Signed  at  Washington,  DC,  this  20th  day  of 
July,  1988. 
Paula  V.  Smith, 
Administrator. 
[FR  Doc.  88-16822  Filed  7-25-88:  8:45  am) 

MLUNO  COOE  4510-27-11 


Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  EHgibility  To  Apply  for 
Worlcer  A4|ustment  Assistance;  Alien 
Automated  Systems  Co.  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  {"the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  5, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  5, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington, 
DC  20213. 

Signed  at  Washington.  DC.  this  18th  day  of 
July  1988. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitionef  (Unton/Wofkers/Finn) 


Allen  Automated  Systems  Co.  (Company) 

Arts  Isotoner  (UAW) 

Bates  SNje  Co.  (Workers) 

C.  Cosentino  Fat)ric3  (ACTWU)...._ 

Crown  Central  Petroleum  Corp.  (Worliers) 

Crown  Central  Petroleum  Corp.  (Workers) 

Crown  Central  Petroleum  Corp.  (Workers) 

DMS.  Inc.  (Company) 

Damon  Creatkxw  (Workers) _ 

Fashion  Bam  (UAW) 

Fisher  Stevens,   Inc.   Pharmaceutical   Industry 
(UAW). 

Head  Sports.  Inc.  (Workers) 

Lor>e  Star  Industries,  Utah  On.  (IBB) 

Rokeach  (UAW) _ 

N.G.  Toys  Corp.  (UAW) 

Queen  Casuals.  Inc.  (ILGWU) 

Queen  Casuals.  Inc.  (ILGWU) _.. 

Tultex  (Workers) „ 


Location 


Saginaw,  Ml 

Secausus,  NJ 

Wet»ter,  MA 

Paterson.  NJ 

Bellaire,  TX 

Midland,  TX 

Oklahoma  City,  OK 

Whitman,  MA 

North  Bergen,  NJ... 

Saddletxook,  NJ 

Totowa,  NJ 

BoukJer,  CO 

Salt  Uke  Qty  UT ... 

Farmingdale,  NJ 

New  Brunswick,  NJ 

Philadelphia,  PA 

ATCO,  NJ 

Vesta,  VA 


Date 
received 


7/18/88 
7/18/88 
7/18/88 
7/18/88 
7/18/88 
7/18/88 
7/18/88 
7/18/88 
7/18/88 
7/18/88 
7/18/88 

7/18/88 
7/18/88 
7/18/88 
7/18/88 
7/11/88 
7/11/88 
7/18/88 


Date  of 
petition 


7/6/88 
7/7/88 
7/8/88 
7/7/88 
7/1/88 
7/1/88 
7/1/88 
7/5/88 
7/7/88 
7/7/88 
7/7/88 

6/27/88 
7/8/88 
7/7/88 
7/7/88 
6/30/88 
6/30/88 
7/7/88 


Petition 
No. 


20,804 
20.805 
20306 
20,807 
20,808 
20,809 
20.810 
20,811 
20,812 
20,813 
20,814 

20,815 
20.816 
20,817 
20,818 
20,819 
20,820 
20,821 


Articles  produced 


Automated  assembly  arxJ  material  harxjiing  systems. 

Distritxjtion  center  gloves  and  other  accessories. 

Shes  and  boots  for  military,  police  and  civilian  uee. 

(Cotton  and  silk)  upholstery  fabric. 

Crude  oil  and  natural  gas. 

Crude  oil  and  natural  gas. 

Crude  oil  and  natural  gas. 

Women's  sportswear. 

Men's  shirts,  ties  and  sweaters. 

Distribtuion  center  for  "ready  to  Wear"  retail  chain. 

Various  services  for  pharmaceutical  industry. 

Tennis  and  squash  rackets. 

Cement. 

Kosher  foods. 

Plastk:  toy. 

Ladies'  knitwear.  ■• 

Ladies'  knitwear. 

Fleecewear. 


[FR  Doc.  8a-16823  Filed  7-25-88;  8:45  am] 

MLUNQ  COOE  4S10-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notlc*  (88-«6)] 

Agency  Report  Forms  Under  0MB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 


action:  Notice  of  agency  report  forms 
under  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearence  (S.F.  83's), 
supporting  statements,  instructions. 


transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency-jCl«arance 
Officer.  Commerrts  on  the  items  listed 
should  be  subnrifted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  August  25, 1988.  If  you 
anticipate  conunenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 


^ 
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Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  John  F.  Duggan,  NASA 
Agency  Clearance  Officer,  Code  NPN, 
NASA  Headquarters,  Washington,  DC 
20546;  Bruce  McConnell,  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  Patent  License  Report. 

OMB  Number:  2700-0010. 

Type  of  Request:  Extension. 

Frequency  of  Report  Annual. 

Type  of  Respondent:  Businesses  or 
other  for  profit,  small  businesses  or 
organizations. 

Number  of  Respondents:  600. 

Hours  per  Response:  0.5. 

Annual  Responses:  600. 

Annual  Burden  Hours:  300. 

Abstract-Need /Uses:  NASA  grants 
patent  licenses  to  businesses  for  the 
commercial  use  of  NASA -owned 
inventions.  Each  licensee  is  required  to 
report  its  progress  annually  in 
commercializing  our  inventions  and  the 
amount  of  royalties  due  to  NASA. 
John  F.  Duggan, 

Director,  General  Management  Division. 
July  13, 1988. 
[FR  Doc.  88-16702  Filed  7-25-88;  8:45  am) 

BltXlNG  CODE  7S10-01-M 


[Notice  (88-«7)] 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearence  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  irom  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviev/er. 


DATE:  Comments  must  be  received  in 
writing  by  August  25, 1988.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  John  F.  Duggan,  NASA 
Agency  Clearance  Officer,  Code  NPN, 
NASA  Headquarters.  Washington,  DC 
20546;  Bruce  McConnell,  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare.  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  Tape  Use  Survey. 

OMB  Number  2700-0012. 

Type  of  Request:  Reinstatement. 

Frequency  of  Report:  On  occasion. 

Type  of  Respondent:  Businesses  or 
other  for  profit,  non-profit  institufions, 
small  businesses  or  organizations. 

Number  of  Respondents:  580. 

Hours  per  Response:  0.3. 

Annual  Responses:  580. 

Annual  Burden  Hours:  174. 

Abstract-Need /Uses:  NASA  produces 
audio  tapes  each  month  to  report  status 
on  its  programs  and  research  underway. 
These  tapes  are  mailed  to  TV  and  radio 
stations  throughout  the  country  for  use 
as  public  service  programming  or  as 
news  features.  This  "post-card"  report  is 
used  to  measure  the  effectiveness  of  the 
tapes  and  provides  the  date  and  time 
they  are  aired. 
John  F.  Duggan, 

Director,  General  Management  Division. 
July  13, 1988. 
[FR  Doc.  88-16703  Filed  7-25-88;  8:45  am] 

BILLING  CODE  7S1(M>1-M 


[Notice  (88-68)] 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration^ 
action:  Notice  of  agency  report  forms 
under  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35],  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 


supporting  statements,  instructions, 
transmiual  letters  and  other  documents 
submitted  ID  OMB  for  review,  may  be 
obtained  frota  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Offiper  and  the  OMB 
Reviewer. 

DATE:  Comments^nust  be  received  in 
writing  by  August  2!|,  1988.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  preMre^dy  prevent 
you  from  submitting  coimnertt^ 
promptly,  you  should  advise  thfe^QMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  John  F.  Duggan,  NASA 
Agency  Clearance  Officer,  Code  NPN, 
NASA  Headquarters,  Washington,  DC 
20546;  Bruce  McConnell,  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  Application  for  Patent  License. 

OMB  Number  2700-0039. 

Type  of  Request:  Extension. 

Frequency  of  Report:  As  Required. 

Type  of  Respondent:  Individuals  or 
households,  businesses  or  other  for 
profit,  small  businesses  or  organizations. 

Number  of  Respondents:  25. 

Hours  per  Responses:  6. 

Annual  Responses:  25. 

Annual  Burden  Hours:  150. 

Abstract-Need/Uses:  Pursuant  to  35 
U.S.C.  209,  applicants  for  patent  license 
must  submit  specific  information  in 
support  of  their  request  for  a  patent 
license.  The  information  submitted  is 
used  to  determine  whether  the  license 
should  be  granted. 
John  F.  Duggan, 

Director,  General  Management  Division. 
July  13. 1988. 
[FR  Doc.  88-16704  Filed  7-25-88;  8:45  am] 

BILUNG  CODE  7$1(M)1-M 


(Notice  (88-69)1 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
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requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Registar  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83'8], 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Conmients  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

date:  Comments  must  be  received  in 
writing  by  August  25, 1988.  If  you 
anticipate  commenting  on  a  form  but 
Hnd  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  John  F.  Duggan,  NASA 
Agency  Clearance  Officer,  Code  NPN, 
NASA  Headquarters,  Washington,  DC 
20548;  Bruce  McConnell,  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  3235,  New  Executive  Office 
Building.  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT. 

Shirley  C.  Peigare,  NASA  Reports 
Officer.  (202)  453-1090. 

Reports 

Title:  Patent  Waiver  Report. 
OMB  Number:  2700-0050. 
Type  of  Request:  Extension. 
Frequency  of  Report:  Annually. 
Type  of  Respondent-  Businesses  or 
other  for  profit. 

Number  of  Respondents:  153. 
"   Hours  per  Responses:  2. 

Annual  Responses:  306. 

Annual  Burden  Hours:  328. 

Abstract-Need/Uses:  The  NASA 
Patent  Waiver  form  which  is  completed 
by  NASA  contractors  is  designed  to 
elicit  information  that  is  deemed 
necessary  for  the  NASA  Inventions  and 
Contributions  Board  to  evaluate  the 
progress  of  development  and 
commercialization  for  waived 
inventions.  The  NASA  Patent  Waiver 
Regulations  require  the  waiver  recipient 
to  report  on  the  utilization  of  waived 
inventions. 
John  F.  Duggan. 

Director.  General  Management  Division. 
July  15, 1988. 

(FR  Doc.  88-16705  Filed  7-25-88;  8:45  am] 

BILUNG  CODE  7S10-01-M 


[Notic*  (86-70) 

Agency  Report  Forms  Under  OMB 
Review 

AQENCV:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83*8), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  ot  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
clearance  Officer  and  the  OMB 
Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  August  25, 1988.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  John  F.  Duggan,  NASA 
Agency  Clearance  Officer,  Code  NPN. 
NASA  Headquarters,  Washington,  DC 
20546;  Bruce  McConnell,  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3235,  New  Executive  Office 
Buildiag,  Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  NASA/Goddard  Space  Flight 
Center,  Greenbelt,  MD  AppHcation  for 
Volunteer  Program. 

OMB  Number:  2700-0057. 

Type  of  Request:  Reinstatement. 

Frequency  of  Report  On  occasion. 

Type  of  Respondent  Individuals  or 
households. 

Number  of  Respondents:  50. 

Hours  per  Response:  1. 

Annual  Responses:  50. 

Annual  Burden  Hours:  50. 

Abstract-Need/Uses:  Goddard  Space 
Flight  Center  has  established  a 
volunteer  program  for  conducted  tours 
for  visitors.  Respondents  will  furnish 
information  to  enable  selection.  An 
anticipated  50  to  100  applications  from 


retirees,  students,  hauae%vives  and 

senior  citizens  are  expected. 

lohn  F.  Duggan, 

Director,  General  Management  Division. 

July  15, 1988. 

[FR  Doc.  88-16706  Filed  .7-25-88:  a-45  am] 

BtLUNG  CODE  7S10-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 


Agency  InformattoRi 
AcflviUes  Under  OMB  Heview 

agency:  National  Endowment  for  the 
Arts. 

ACTION:  Notice. 

summary:  The  National  EndoMrment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATE:  Comments  on  this  infarmation 
collection  must  be  submitted  by  August 
25. 1988. 

addresses:  Send  comments  to  Mr.  Jim 
Houser.  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
726  Jackson  Place  NW.,  Room  3002. 
Washington,  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  conunents 
may  be  sent  to  Miss  Anne 
Cowperthwaite.  National  Endowment 
for  the  Arts.  Administrative  Services 
Division.  Room  203, 1100  Pennsylvania 
NW.,  Washington,  DC  20506;  (202  682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT 

Miss  Anne  Cowperthwaite,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506:  (202-682-5401}  from  whom 
copies  of  the  documents  are  available. 

SUPPLEMENTARY  INFORMATION:  Hie 

Endowment  requests  a  review  of  the 
revision  of,a  currently  approved 
collection.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  an  estimate  of 
the  total  number  of  hours  needed  to 
prepare  the  form.  This  entry  is  not 
subject  to  44  U.S.C.  3504(h). 

Title:  Museum  Program  Application 
Guidelines  for  FY  1990. 

Frequency  of  Collection:  One-time. 
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Respondents:  Individuals  or 
households;  State  or  local  governments; 
Non-profit  institutions. 

Use:  Federal  aid  is  provided  in  the 
form  of  grants  for  arts  and  educational 
oriented  projects.  Guideline  instructions 
and  applications  elicit  relevant 
information  from  individuals,  non-profit 
organizations  and  state  and  local  arts 
agencies  that  apply  for  funding  under 
specific  Museum  program  categories. 
This  information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  peer  review  process. 

Estimated  Number  of  Respondents: 
787. 

Average  Burden  Hours  per  Response: 
18.24. 

Total  Estimated  Burden:  22,377. 

Murray  R.  Welsh, 

Director,  Administrative  Services  Division. 

National  Endowment  for  the  Arts. 

[FR  Doc.  88-16740  Filed  7-25-88;  8:45  am) 

BIUJNG  CODE  7S37-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  Nculear  Regulatory 

Commission. 

action:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 


summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  State  Agreements  Program. 

3.  The  form  number  if  applicable:  N/ 
A. 

4.  How  often  the  collection  is 
required:  One  time  or  as  needed. 

5.  Who  will  be  required  or  asked  to 
report:  The  respondent  universe  are  29 
States  who  have  signed  section  274(b) 
agreements  with  NRC. 

6.  An  estimate  of  the  number  of 
responses:  1,000  annually. 

7.  An  estimate  of  the  total  number  of 
hoiirs  needed  annually  to  complete  the 
requirement  or  request:  10,000  annually, 
10  hours  per  response. 

8.  Section  3504(h),  Pub.  L.  96-511  does 
not  apply. 

9.  Abstract:  Agreement  States  are 
surveyed  to  obtain  comprehensive 


information  on  the  materials  regulatory 
program  in  their  States. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  1717  H. 
Street,  NW.,  Washington.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer,  Nicolas 
B.  Garcia.  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-«132. 

Dated  at  Bethesda,  Maryland,  this  21  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
Wiliiam  G.  McDonald. 
Director,  Office  of  Administration  and 
Resources  Afanagement 
[FR  Doc.  88r-16781  Filed  7-25-88;  8:45  am] 
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[Docket  No.  50-341] 

Detroit  Edison  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company  (DECo)  and  the  Wolverine 
Power  Supply  Cooperative,  Incorporated 
(the  licensees)  for  operation  of  Fermi-2 
located  in  Monroe  County,  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  amendment  would  revise  the 
Fermi-2  Technical  Specifications  (TSs) 
to  correct  an  error  in  Table  3.3.7.12-1, 
"Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation,"  in 
response  to  the  licensee's  letter  dated 
November  20, 1987  (NRC-87-0217). 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TSs  is 
required  to  make  Table  3.3.7.12-1 
consistent  with  the  surveillance 
requirements  of  Table  4.3.7.12-1. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TSs.  The  proposed  amendment 
would  revise  Table  3.3.7.12-1  by  deleting 
Item  3.d,  Effluent  System  Flow  Monitor, 
for  the  Standby  Gas  Treatment  System. 

In  the  licensee's  Radiological  EJffluent 
Technical  Specifications,  radioactive 
gaseous  effluent  monitoring  operability 
and  surveillance  requirements  are 
recorded  for  six  different  gaseous 
effluent  systems.  For  all  six  systems,  the 
surveillance  requirements  involve:  a) 
Noble  gas  monitor,  b)  iodine  sampler,  c) 


particulate  sampler,  and  d)  sampler  flow 
rate  monitor.  For  the  operability 
requirements,  five  of  the  systems 
include  the  same  items  a-d  above,  but 
for  the  sixth.  Standby  Gas  Treatment 
System,  a  fifth  entry,  "Effluent  System 
Flow  Rate  Monitor,"  appears.  This  is  the 
item  that  the  licensee  proposes  to 
remove,  since  it  was  inadvertently  left 
in  the  Technical  Specifications  while 
reference  to  flow  rate  monitor  was 
removed  for  the  other  systems. 

A  more  conservative  approach  than 
using  the  actual  flow  rate  has  been 
taken  in  the  calculations  of  set  points  for 
all  six  systems  in  the  Offsite  Dose 
Calculation  Manual.  This  approach  uses 
the  maximum  flow  rate,  and 
consequently,  a  flow  rate  monitor  is  not 
necessary.  "Therefore,  the  proposed 
change  does  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  TSs  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  signficant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  March  25, 1988  (53 
FR  9831).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 


Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  amendment,  any 
alternative  would  have  either  no  or 
greater  environmental  impact.  The 
principal  alternative  would  be  to  deny 
the  requested  amendment.  This  would 
not  reduce  the  environmental  impacts 
attributed  to  the  facility. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 


Environmental  Statement  Related  to 
Operation  of  Fermi-2."  dated  August 
1961. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensees'  request  and  did  not  consult 
other  agencies  or  persons. 

Finillng  of  No  Significant  Impact 

The  Conunission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

Based  upon  the  foregoing 
environmental  assessment,  the 
Conmiission  concludes  that  the 
proposed  action  will  not  have  a 
signiHcant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  aspect  to  this 
'  action,  see  the  application  for 
amendment  dated  November  20, 1987, 
which  is  available  for  public  inspection 
at  the  Conmiission's  I*ubHc  Document 
Room.  1717  H  Street,  NW.,  Washington. 
DC.  and  at  the  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe.  Michigan  48161. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
Martin  J.  Viigilio. 

Director,  Project  Directorate  III-l  Division  of 
Reactor  Projects-Ill,  IV,  VandSpecial 
Projects. 

[FR  Doc.  88-16782  Filed  7-25-63;  8:45  am] 
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[Docket  No.  50-341] 

Detroit  Edison  Co^  Woverine  Power 
Supply  Cooperative,  Inc; 
Environmental  Assessment  and 
nnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company  (DECo)  and  the  Wolverine 
Power  Supply  Cooperative,  Incorporated 
(the  licensees)  for  operation  of  Fermi-2 
located  in  Monroe  County,  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  provisions  in  the  Fermi-2 
Technical  Specifications  (TSs)  relating 
to  the  Radioactive  Gaseous  and  Liquid 
Effluent  Monitoring  Instrumentation. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  to  the  TSs  are 
required  to  allow  continued  use  of 
release  pathways  for  which  effluent 
monitoring  instnunentation  may  not  be 
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operable  provided  that  grab  samples 
and  analyses  and/or  flow  rate 
calculations  are  made  at  the  speciHed 
frequencies.  A  plant  shutdown  may  be 
avoided  when  Uie  primary 
instnmientation  is  inoperable  even 
though  compensatory  measures  are 
available. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TSs.  The  proposed  revision  would 
make  the  Fermi-2  TSs  meet  the  intent  of 
the  Commission's  model  Radiological 
Effluent  Technical  Specifications  for 
BWRs.  NUREG-0473.  Revision  2, 
February  1. 1980.  by  providing 
appropriate  compensatory  measures  in 
the  event  of  inoperable  primary 
monitoring.  The  reporting  requirements 
would  also  be  made  consistent  with  the 
TS  changes.  The  proposed  changes  do 
not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite. 
and  there  is  no  signiflcant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  significant  radiological  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  involves  systems  located 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  effect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concudes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  May  13, 1988  (53  FR 
17130).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  amendment,  any 
alternative  would  have  either  no  or 
greater  environmental  impact.  The 
principal  alternative  would  be  to  deny 
the  requested  amendment.  TTiis  could 
result  in  unnecessary  plant  shutdowns. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 


connection  with  the  "Final 
Environmental  Statement  Related  to 
Operation  of  Fermi-2,"  dated  August 
1981. 

Agencies  and  Persons  Consulted      >■ 

The  Commission's  staff  reviewed  the 
licensees'  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

Based  upon  the  foregoing 
environmental  assessment  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  aspect  to  this 
action,  see  the  application  for 
amendment  dated  March  28, 1988.  which 
is  available  for  public  inspection  at  the 
Commission's  Ptiblic  Document  Room. 
1717  H  Street,  NW.,  Washington,  DC, 
and  at  the  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  July.  1988. 

For  the  Nuclear  Regulatory  Commissioa 
Martin  J.  Virgilio, 

Director.  Project  Directorate  III-l.  Division  of 

Reactor  Projects— in,  IV,  VandSpecial 

Projects. 

(FR  Doc.  88-1 6783  filed  7-25-88:  8:45  ajn.] 
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[Docket  No.  50-348] 

Toledo  Edison  Co^  The  Cleveland 
Electric  illuminating  Co^ 
Environmental  Assessment  and 
nnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3. 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1  locatd  in  Ottawa 
County.  Ohio.  ^ 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS's)  relating  to 
incorporation  of  ASME  Section  ID,  1971 
Edition,  code  requirements  for  the  Main 
Steam  Safety  Valves'  (MSSV's) 
setpoints  versus  citing  speciHc  setpoints 
for  each  of  the  MSSVs  in  accordance 
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with  Toledo  Edison  Conpangr's 
application  dated  March.  4. 1988  and 
supptemmted  by  letter  dated  May  4, 
1988.  Specifically,  the  proposed 
amendment  would: 

(1)  Delete  Tedmical  Specification 
Table  4J-1.  "Steam  Line  Safety  Valves 
Pa  Ste«n  Generator": 

(2)  Remove  the  reference  to  Table  4.7- 
1  from  the  Technical  Specification 
Surveillance  Requirement  4.7.1.1; 

(3)  Reviae  the  Technical 
Specificatioos  Basis  3/4.7.1.1  to  reflect 
the  ASME  Sectioa  Ul.  1971  Editioa  code 
requirements  and  how  they  are  wmt:  and 

(4]  Reviae  Technical  Specificatioos 
3.7.1.1  to  incorporate  the  ASME  Setioa 
ni,  1971  Edition  code  requirements  by 
specifying 

(a)  A  minimum  of  two  OPERABLE 
safety  valves  per  steam  generator,  one 
with  a  setpoint  not  greater  than  1050 
psig  (->■/-  1%).  and 

(b]  A  maximum  setpoint  of  1100  psig 
(+/_!%]  for  any  OPERABLE  safety 
valve. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  to 
support  greater  flexibility  in  the 
requireraeots  for  valve  set  pressure  and 
in  valve  replacement,  while  maintaining 
required  overpressure  protection  for  the 
steam  generators  and  main  steam 
system  consistent  with  the  requirements 
of  ASME  Section  lU.  1971  Edition. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Davis-Besse  MSSV's  provide 
steam  generator  and  main  steam  system 
overpressure  protection  following 
turbine  trip  from  rated  power  coincident 
with  a  total  loss  of  condenser  heat  smk. 
This  overpressure  protection  is 
accomplished  by  assuring  that  the  total 
relieving  capacity  of  the  MSSV's  is  at 
least  as  large  as  the  steam  produced 
during  operation  at  rated  thermal  power, 
and  that  the  valve  hft  settings  are  in 
accordance  with  tfie  ASME  Code.  With 
the  proper  relieving  capacity  of  the 
valves,  the  pressure  will  not  exceed  110 
percent  of  the  design  pressure  for  any 
system  upset  conditions.  The  proposed 
amendment  would  only  change  certain 
of  the  valve  setpoints.  The  integrated 
steam  mass  released  through  the 
MSSV's  to  the  atmosphere  is 
independent  of  this  change  and, 
therefore,  previoosly  postulated  off-site 
doses  due  to  dw  mass  release  are 
unaffected  by  the  MSSV  setpoint 
change. 

The  Commission  baa  evaluated  the 
environmental  impact  of  the  proposed 
amendment  and  has  determined  that 
poet-acddent  radiokigical  releases 
would  not  be  greater  than  prerfously 


determined  and  occupational  radiaticMi 
exposure  is  unaffecteid.  Neitiier  does  the 
proposed  amendment  o^rwise  affect 
raditrfogieal  plant  effloents  daring 
normal  operation.  Therefore,  die 
Conmtission  conchides  tftat  there  are  no 
significaRt  radiological  environmental 
impacts  associated  with  this  proposed 
amendaoenL 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  involves  a  change  to  the 
Main  Steam  Safety  Valve  setpoints.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
WT^  this  action  was  published  in  the 
Federal  Register  on  May  24. 1988  (53  FR 
18631).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
alternative  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impacts  attributable  to  this  facility  and 
would  result  in  the  MSSV  setpoints 
remaining  as  they  are  speciRcally  cited 
presently  in  the  Technical 
Specifications. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  Davis-Besse 
facility. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 

licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 
Based  upon  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  qnahty  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  4, 1968  and 


supplemental  letter  dated  May  4. 1988 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Documeitf  Room.  1717  H  Street  NW.. 
Washington.  DC,  and  at  the  University 
of  Toledo  Library.  Documents 
Department,  2801  Bancroft  Avenue, 
Toledo,  Ohio  43606. 

Dated  at  RockviHe,  Maryland,  this  19th  day 
al  )Hly.  1968. 

Far  the  Nuclear  Regulatory  ConHwasioii. 
K«mMi  E.  PBtkiiM. 

Director,  Project  Directorate  111-3,  Division  of 
Reactor  Projects— III  rv,  VS'Special 
Projects. 
[FR  Doc.  8»-ie7M  Filed  7-25-88;  8:45  ajn.J 
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[Docket  No.  50-346] 

ToiMio  Ediaon  Co,  Th*  CIcvtIancI 
Eladric  Hhuninating  Coi; 
Envlronfnental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3, 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1  located  in  Ottawa 
County,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  fTS's)  relating  to  Steam 
and  Feedwater  Rupture  Control  System 
Instrumentation  in  accordance  with 
Toledo  Edison  Company's  application 
dated  January  28, 1968.  Specifically,  the 
proposed  amendment  would  delete 
references  to  8  of  16  pressure  switches 
used  to  initiate  the  Steam  and 
Feedwater  Rupture  Control  System  on 
Low  Steam  Generator  pressure. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  to 
reflect  the  configuration  being 
implemented  by  the  licensee  wherein  8 
of  16  currently  used  low  pressure 
switches  will  no  longer  be  in  use. 
Currently,  two  pressure  switdies  per 
steam  line  provide  input  to  eadi  logic 
channel.  Actuation  of  either  of  these 
pressure  switches  will  trip  the  logic 
channel  There  are  two  redundant  logic 
channels  for  each  independent  Steam 
and  Feedwater  Rupture  Control  System 
actuation  channel.  The  proposed 
amendment  would  reduce  the  number  of 
pressure  switches  so  that  only  one 
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pressure  switch  per  steam  line  would 
provide  input  to  each  logic  channel.  The 
total  number  of  channels,  channels  to 
trip,  minimum  channels  operable,  and 
required  action  would  remain 
unchanged.  This  reduction  in  the 
number  of  switches  will  decrease  the 
probability  of  spurious  actuations  of  the 
Steam  and  Feedwater  Control  System. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Davis-Besse  Steam  and 
Feedwater  Rupture  Control  System  is 
designed  to  mitigate  the  consequences 
of  a  main  steam  or  main  feedwater  line 
break.  The  low  pressure  switches 
provide  a  means  of  detecting  rupture  of 
main  steam  or  main  feedwater  piping. 
This  reduction  in  the  number  of 
switches  will  not  increase  the  likelihood 
or  consequences  of  an  accident  since 
the  switches  being  removed  are 
redundant.  Following  the  reduction  in 
the  number  of  pressure  switches,  there 
will  be  one  pressure  switch  for  each 
steam  line  in  each  logic  channel.  Since 
there  are  redundant  logic  channels,  the 
single  failure  criteria  is  maintained.  In 
addition,  decreasing  the  number  of 
pressure  switches,  will  decrease  the 
likelihood  of  a  transient  resulting  from  a 
spurious  Steam  and  Feedwater  Rupture 
Control  System  initiation. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
amendment  and  has  determined  that 
post-accident  radiological  releases 
would  not  be  greater  than  previously 
determined.  Neither  does  the  proposed 
amendment  otherwise  affect  , 

radiological  plant  effluents  during 
normal  operation.  Therefore,  the 
Commission  concludes  that  there  are  no 
signiHcant  radiological  environmental 
impacts  associated  with  this  proposed 
amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  involves  a  change  in  Steam 
and  Feedwater  Rupture  Control  System 
actuation  switches.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  May  24, 1988  (53  FR 
18630).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 


Alternatives  to  the  Pmposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant  any 
alternative  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impacts  attributable  to  this  facihty  and 
would  result  in  increased  potential  for 
spurious  Steam  and  Feedwater  Rupture 
Control  System  actuations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  Davis-Besse 
facility. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 
Based  upon  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  28, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street,  NW.,  Washington. 
DC,  and  at  the  University  of  Toledo 
Library,  Documents  Department,  2801 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  July,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Kenneth  E.  Perkins,  Jr., 

Director,  Project  Directorate  III-3,  Division  of 
Reactor  Projects— I/I,  IV,  V&  Special 
Projects. 
[FR  Doc.  88-16785  Filed  7-25-88;  8:45  am] 

BILUNO  CODE  7S9O-01-M 

[Docket  No.  50-029] 

Yankee  Atomic  Electric  Co.,  Yankee 
Nuclear  Power  Station;  Environmental 
AMessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR-3 
issued  to  Yankee  Atomic  Power 
Company,  (the  Hcensee),  for  operation  of 


the  Yankee  Nuclear  Power  Station 
located  in  Rowe.  Massachusetts. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendemnt  would 
modify  the  Technical  Specifications  (TS) 
by  changing  the  shutdown  mai^n 
switching  temperature  from  490*F  to 
470°F.  In  addition,  a  typographical  error 
and  the  omission  of  a  previously 
approved  surveillance  requirement  is 
corrected. 

The  proposed  action  is  in  accordance 
with  the  licensee's  apphcation  for 
amendment  dated  March  23, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  was 
submitted  by  the  licensee  to  increase 
flexibility  during  Mode  3  operation  and 
to  correct  two  administrative  errors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  would  permit  the 
licensee  to  go  from  Mode  1  to  Mode  3 
operation  without  making  large  boration 
changes.  This  change  affects  Mode  3 
operation  only.  In  Mode  3  the  reactor  is 
shutdown  and  is  defined  as  "Hot 
Standby."  During  an  unplanned 
shutdown,  a  situation  arises  where  the 
transition  from  power  operation  (Mode 
1)  to  Mode  3  occurs  at  temperatures 
below  490°F.  This  situation  requires 
large  borations  of  the  coolant  and 
subsequent  deboration.  The  proposed 
T.S.  change  would  preclude  this 
unnecessary  injection  of  Boric  Acid  into 
the  primary  coolant  and  ultimately 
reduce  the  quantity  of  undesirable 
activated  solid  waste  products.  TTie 
change  would  provide  a  beneficial 
impact  on  the  environment.  The  Staff 
has  reviewed  the  proposed  amendment 
and  has  concluded  that  the  change  does 
not  adversely  affect  safety  of  operation, 
the  proposed  changes  do  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact 

With  regard  to  potential  non- 
radiological impacts,  the  proposed 
change  to  the  "TS  involves  systems 
located  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 
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affect  non-radiological  plant  effluents 
and  has  no  other  eaviroiunental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
assocated  with  the  proposed 
amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  resuh  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  not  meeting  NRC  requirements. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  previous  reviews  for  the  Yankee 
Nuclear  Power  Station.  The  plant  was 
licensed  to  prior  to  the  requirement  for 
issuance  of  a  Fmal  Environmental 
Statement. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  qiiality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  23, 1988  which 
is  available  for  pblic  inspection  at  the 
Commission's  Public  Document  Room, 
CreenHeki  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  01301. 

Dated  at  RodtviUe,  Maryland,  this  19th  day 
of  ]uty.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Richard  H.  Wessman, 

Director.  Project  Directorate  1-3.  Division  of 

Reactor  Projects  l/II. 

[PR  Doc.  88-16786  Filed  7/25/88;»:45amJ 

BILUNG  COOe  7S90-01-M 

Advisory  Commmee  on  Reactor 
Safeguards  Subcommittee  on  Auxiliary 
Systems;  Meeting 

The  ACRS  Subcommittee  on  Auxiliary 


Systems  will  bold  a  meeting  on  August 
1(X  laaa  Room  1046, 1717  H  Street  NW., 
Washi^ton.  DC 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  August  10.  1988— SMJ 
a.m.  until  12:30p.m. 

The  Subcommittee  will  discuss  the 
proposed  resolution  of  USI  A-17, 
"Systems  Interactions  in  Nuclear  Power 
Plants,"  and  other  related  matters. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statement  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  pwrmitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Staff  member  named  below 
as  far  in  advance  as  is  practicable  so 
that  appropriate  arrangements  can  be 
made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  caQ  to 
the  cognizant  ACRS  Staff  member,  Mr. 
Sam  Duraiswamy  (telephone  202/634- 
3267)  between  7:30  a.m.  and  4:15  pjn. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc,  which  may 
have  occurred. 

Date  July  20. 1988. 
Mortun  W.  Libarkin. 

Assistant  Executive  Director  for  Project 

Review. 

[FR  Doc  88-16777  Filed  7-25-88;  8:45  am} 

BILLING  COOC  7SM-01-M 


Advtaory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Improved  Light  VVater  Reactors; 
Meeting 

The  ACRS  Subcommittee  on  Improved 
Light  Water  Reactors  will  hold  a 
meeting  on  August  9, 1988,  Room  1046, 
1717  H  Street  NW.,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  August  9.  1988—8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review 
Chapters  3, 4,  and  5  of  the  EPRI  LWR 
Requirements  Document  The  NRC  Staff 
will  briefly  discuss  Chapter  2. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statments  should  notify  the 
ACRS  staff  member  named  below  as  far 
in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  he 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Herman  Alderman  (telephone  202/634- 
1413)  between  7:30  a.m.  and  4:15  p.m. 
Persons  planning  to  attefKUhis  meeting 
are  urged  tojcoBtac|Kdie-above  named 
individual  one  bpfwo  dayrfbefore  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  eta,  which  may 
have  occurred. 
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Date:  July  18. 188a 

Morton  W.  Kibuidn. 

Assistant,  Executive  Director  for  Project 
Review. 

[FR  Doc.  88-16778  Filed  7-25-88;  8:45  am) 

MLUNO  CODE  TSM-OI-M 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nuclear  Waste  (ACNW); 
Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  and  of  the  ACNW.  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  June  14, 1988  (53  FR 
22241).  Those  meetings  which  are 
definitely  scheduled  have  had,  or  will 
have,  an  indiviual  notice  published  in 
the  Federal  Regbter  approximately  15 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  full 
Committee  and  ACNW  meetings 
designated  by  an  asterisk  (*)  will  be 
open  in  whole  or  in  part  to  the  publia 
ACRS  full  Committee  and  ACNW 
meetings  begin  at  8:30  A.M.  and  ACRS 
Subcommittee  meetings  usually  begin  at 
8:30  A.M.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during 
ACRS  full  Committee  and  ACNW 
meetings  and  when  ACRS 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the  August 
1988  ACNW  and  the  August  1988  ACRS 
full  Committee  meetings  can  be  otained 
by  a  prepaid  telephone  call  to  the  Office 
of  the  Executive  Director  of  the 
Conunittee  (telephone:  202/634-3265, 
ATTN:  Barbara  Jo  White)  between  7:30 
A.M.  and  4.-15  P.M.,  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Decay  Heat  Removal  Systems,  July 
27. 1988,  Washington,  DC.  The 
Subcommittee  will  continue  its  review 
of  the  NRC  Staffs  resolution  position  for 
USI  A-45. 

Adanced  Reactor  Designs,  August  3, 
1988.  Washington.  DC.  The 
Subcommittee  will  continue  its  review 
of  the  draft  SER  of  the  Modular  HTGR 
conceptual  design. 

Safety  Philosophy,  Technology  and 
Criteria,  August  4, 1988.  Washington. 
DC.  The  Subcommittee  will  review  the 


status  of  NUREG/1251  (Implications  of 
Chernobyl)  and  the  NRC  Staffs  program 
(at  BNL)  to  address  the  implications  of 
Chernobyl  in  regard  to  severe  reactivity 
transients.  NUREG-1251  discussion  will 
include:  (1)  Human  Factors  and 
Operational  Control  and  (2)  Emergency 
Planning  and  Contairunent. 

TVA  Organizational  Issues,  August  5, 
1988,  Washington,  DC.  The 
Subcommittee  will  continue  its  review 
of  the  generic  lessons  learned  from  the 
Staffs  review  in  regard  to  the  restart  of 
Sequoyah  2. 

Improved  Light  Water  Reactors, 
August  9, 1988.  Washington.  DC  The 
Subcommittee  will  review  Chapters  2.  3. 
4.  and  5  of  the  EPRI LWR  Requirements 
Document. 

Auxiliary  Systems  August  10, 1988, 
Washington,  DC.  The  Subcommittee  will 
discuss  the  proposed  resolution  for  USI 
A-17,  "Systems  Interactions  In  Nuclear 
Power  Plants"  and  other  related  matters. 

Regulatory  Policies  and  Practices, 
August  10, 1988.  Washington,  DC.  The 
Sucommittee  will  review  the  NRC  Staffs 
response  to  the  ACRS  comments  on  USI 
A-47,  "Safety  Implications  of  Control 
Systems"  and  other  related  matters. 

Maintenance  Practices  and 
Procedures,  September  7, 1988, 
Bethesda,  MD.  The  Subcommittee  will 
disuss  and  review  the  maintenance  rule 
and  associated  NUREG  document. 

Pilgrim  Restart,  September  28, 1988 
(tentative).  Plymouth,  MA.  The 
Subconunittee  will  review  the  proposed 
restart  of  the  Pilgrim  plant. 

Advanced  Boiling  Water  Reactors, 
November  15-16, 1988,  Bethesda,  MD. 
The  Subcommittee  will  continue  its  FDA 
review  of  this  standard  plant.  Detailed 
ACRS  questions  will  be  covered  on 
review  module  1.  An  overview  of  the 
second  review  module  is  plaimed. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined 
(August/September),  Bethesda.  MD.  The 
Subcommittee  will  review  the  Ucensing 
review  bases  document  being  developed 
for  Combustion  Engineering's  Standard 
Safety  Analysis  Report-Design 
Certification  (CESSAR-DC). 

Safety  Philosophy,  Technology,  and 
Criteria,  Date  to  be  determend  (August/ 
September),  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  Staffs 
proposed  implementation  plan  for  the 
Safety  Goal  Policy  Statement. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined 
(August/September),  Bethesda,  MD.  The 
Subcommittee  will  review  the  draft  SER 
in  regard  to  the  reactor,  reactor  coolant 
system,  and  regulatory  conformance  for 
the  WAPWR  RESAR  SP/90  design. 

Advanced  Reactor  Designs,  Date  to  be 
determined  (August/September), 


Bethesda,  MD.  The  Subcommittee  will 
review  the  draft  SERs  for  the  liquid 
metal  reactors  (LMRs). 

Occupational  and  Environmental 
Protection  Systems,  Date  to  be 
determined  (September),  Bethesda,  MD. 
The  Subcommittee  will  review:  (1)  the 
"hot  particle"  problem,  (2)  monitoring 
the  quality  and  quantity  of  airborne 
radionuclides  in/out  of  containment 
following  an  accident.  (3)  the  emergency 
planning  rule,  (4)  the  control  room 
habitability  report  by  ANL,  and  (5)  other 
related  matters. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined 
(September),  Bethesda,  MD,  The 
Subcommittee  will  discuss  the 
comparison  of  IVAPWR  (RESAR  SP/90) 
design  with  other  modem  plants  (in  U.S. 
and  abroad). 

Containment  Requirements,  Date  to 
be  determined  (September/October). 
Bethesda,  MD.  The  Subcommittee  will 
review  the  NRC  Staffs  document  on 
interim  recommedations  for  containment 
performance  and  improvements  (BWR 
Mark  I  only). 

Severe  Accidents/Probabilistic  Risk 
Assessment,  Date  and  location  to  be 
determined  (September/ October).  The 
Subcommittee  will  review  the 
methodology  for  the  treatment  of 
uncertainties  in  the  final  version  of 
NUREG-1150.  Also,  the  Subcommittee 
will  review  the  results  of  the  front-end 
reanalysis  of  the  five  plants  studied. 
Joint  Core  Performance/Thermal 
Hydraulic  Phenomena,  Date  to  be 
determined  (October/November). 
Bethesda,  MD.  The  Subcommittee  will 
review  the  implications  of  the  core 
power  oscillation  event  at  LaSalle, 
Unit  2. 

Decay  Heat  Removal  System,  Date  to 
be  determined,  Bethesda,  MD.  The 
Subcommittee  will  explore  the  issue  of 
the  use  of  bleed  and  feed  for  decay  heat 
removal  in  PWRs. 

Systematic  Assessment  of  Experience. 
Date  and  location  to  be  determined.  The 
Subcommittee  will  review  the 
Diagnostic  Evaluation  Program  and 
other  related  licensee  performance 
review  effort  by  the  NRC  Staff. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined,  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  status  of 
Industry  Best-Estimate  ECCS  Model 
submittals  for  use  with  the  revised 
ECCS  Rule. 

Auxiliary  System,  Date  to  be 
determined.  Bethesda,  MD.  The 
Subcommittee  will  discuss  the:  (1) 
Criteria  being  used  by  utilities  to  design 
Chilled  Water  Systems,  (2)  regiilatory 
requirements  for  Chilled  Water  System 
Design,  and  (3)  criteria  being  used  by 
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the  NRC  Staff  to  review  the  Chilled 
Water  Systems  design. 

Decay  Heat  Removal  Systems,  Date 
to  be  determined,  Bethesda,  MD.  The 
Subcommittee  will  review  the  proposed 
resolutions  of  Generic  Issue  23,  "RCP 
Seal  Failures,"  and  Generic  Issue  99, 
"Loss  of  RHR  Capability  in  PWRs." 

Auxiliary  Systems,  Date  to  be 
determined,  Bethesda,  MD.  The 
Subcommittee  will  review  the  adequacy 
of  the  Staff's  plans  to  implement  the 
recommendations  resulting  from  the  Fire 
Risk  Scoping  Study. 

ACRS  Full  Committee  Meetings 

August  11-13, 1988— Items  are 
tentatively  scheduled. 

*  A.  Hierarchical  Structure  for  Safety- 
Related  Issues  (Open)— Discuss 
proposed  hierarchical  structure  for 
important  safety-related  issues 
identified  by  the  ACRS  members. 

*B.  Diagnostic  Evaluation  Program 
(OpenJ—BneRng  regarding  diagnostic 
assessment  of  McGuire  and  Dresden 
Nuclear  Power  Stations. 

*C.  Hydrogen  Control  Requirements 
(USI  A-iSJ  (Open)— BneTing  regarding 
proposed  hydiogen  control  requirements 
for  Mark  III  and  ice  condenser 
contaiimient  types. 

*D.  MOV  Testing  (Open)— BneRng 
regarding  in-situ  testing  of  motor 
operated  valves. 

*E.  Meeting  with  Executive  Director 
for  Operations  (Open) — Discuss  topics 
of  current  interest  including  proposed 
NRC  Staff  plans  for  completion  and 
implementation  of  NUREG-1150, 
Reactor  Risk  Reference  Document. 

*F.  Future  ACRS  Activities  (Open)— 
Discuss  anticipated  ACRS  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 

G.  New  ACRS  Members  (Closed)— 
Discuss  qualiffcaiicns  of  persons 
nominated  for  appointment  as  members 
of  the  ACRS. 

•H.  International  Symposium  on  the 
Operational  Safety  Experience  from 
Nuclear  Power  Plants  (Open/Closed) — 
Report  by  ACRS  member  who  attended 
this  IAEA  sponsored  meeting. 

*I.  Decay  Heat  Removal  Systems 
(Open/Closed) — Review  and  comment 
on  the  proposed  resolution  of  USI A-45 
and  GI-99,  "Loss  of  Shutdown  Cooling." 

*J.  Standardization  of  Nuclear  Plants 
(Open) — ^BrieHng  and  discussion  of  EPRI 
proposed  document  (Chapters  2-5}  on 
improved  LWRs. 

*K.  ACRS  Subcommittee  Activity 
(Open) — Hear  and  discuss  reports  of 
designated  ACRS  subcommittee 
activities  regarding  assigned  areas 
including  thermal  hydraulic  phenomena. 

*L  System  Interactions  (USIA-17) 
(Open) — Review  and  conunent  regarding 


proposed  TJRC  Staff  resolution  of  USI 
A-17. 

*M.  Safety  Implications  of  Control 
Systems  (USIA-47)  ^Ope7J>— Review 
and  comment  regarding  the  adequacy  of 
the  assumptions  and  limitations  to  be 
used  by  ORNL  in  the  Multiple  Systems 
Response  program  for  evaluating 
residual  concerns  associated  with  USI 
A-47. 

*N.  Emergency  Planning  (Open)— 
Briefing  regarding  full  Federal 
emergency  preparedness  exercise  at  the 
Zion  Nuclear  Power  Station. 

*0.  TVA  Organizational  Issues 
(Open) — Discuss  lessons  learned  by  the 
NRC  from  the  review  of  TVA 
construction/management  problems  in 
regard  to  the  shutdown/restart  of  their 
nuclear  plants  and  recent  TVA 
reorganization/staffmg  changes. 

*P.  Equipment  Qualification-Risk 
Scoping  Study  (Open)— Discuss 
proposed  ACRS  report  on  the  Equipment 
Qualification-Risk  Scoping  Study. 

*Q.  Foreign  Operating  Experience 
(Open) — Briefing  and  discussion 
regarding  NUREG-1251,  Implications  of 
Chernobyl,  review  of  the  Staffs  program 
at  BNL  to  address  severe  reactivity 
transients,  emergency  planning,  and 
edutainment. 

*R.  Maintenance  of  Nuclear  Facilities 
(Open)— Briefing  by  NRC  Staff 
representatives  regarding  status  of 
action  related  to  NRC  rulemaking 
regarding  maintenance  of  nuclear  power 
plants. 

*S.  Modular  High  Temperature  Gas- 
Cooled  Reactor  (Open)— Review  and 
comment  regarding  the  modular  HTGR 
design  being  developed  by  the  DOE. 

September  8-10, 1988— Agenda  to  be 
announced. 

October  6-8, 1988 — Agenda  to  be 
announced. 

ACNW  Full  Committee  Meetings 

Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  third 
meeting  on  August  3-5, 1988.  On  August 
3rd  the  meeting  will  start  at  4:00  p.m. 
and  on  August  4th  at  6:00  p.m.  at  the 
HoUey  Inn,  235  Richland  Avenue  and 
Laurens  Street,  Aiken,  SC.  On  August 
5th  the  meeting  will  start  at  2:00  p.m.  at 
the  Fims  BuildLig.  2600  Bull  Street,  Room 
405,  Columbia,  SC.  Topics  to  be 
discussed  by  the  Committee  include  the 
following: 

*A.  The  Committee  members  will 
discuss  their  visits  to  the  LLW  disposal 
facility  at  Barnwell,  SC,  and  the  Chem- 
Nuclear  operations  center. 

*B.  The  Committee  members  will 
discuss  their  visit  to  the  waste  handling 
and  storage  facilities  at  DOE's 
Savannah  River  Plant. 


*C  The  Committee  members  will 
discuss  their  visit  to  the  faciUties  of  LN 
Technologies  and  meet  with 
representatives  of  the  South  Carolina 
Bureau  of  Radiological  Health. 

The  meeting  was  previously 
announced  in  the  Federal  Register  on 
July  15, 1988  (53  FR  26915). 

September  13-14, 1988 — Agenda  to  be 
announced. 

November  3-4, 1988 — Agenda  to  be 
announced. 

Date:  July  20, 1988. 
Samuel ).  Chilk. 

Acting  Advisory  Committee  Management 

Officer. 

[FR  Doc.  88-16779  Filed  7-25-88;  8:45  am) 

BILUNO  COOE  7590-01-41 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Regulatory  Policies  and  Practices; 
Meeting 

The  ACRS  Subcommittee  on 
Regulatory  Policies  and  Practices  will 
hold  a  meeting  on  August  10, 1988,  Room 
1046. 1717  H  Street,  NW,  Washington, 
DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  August  10, 1988—2:00 
p.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
NRC  Staffs  May  20, 1988  response  to 
the  April  12, 1988  ACRS  letter  to  the 
NRC  Chairman  on  Safety  Implications  of 
Control  Systems  USI  A-47. 

Oral  statejnents  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee  will 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting. 

The  Subcommittee  will  then  hold 
discussions  with  past  and  present 
representatives  of  the  NRC  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
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Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  call  to  the 
cognizant  ACRS  staff  member,  Mr.  Gary 
Quittschreiber  (telephone  202/634-3267) 
between  7:30  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date  July  20, 1988. 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  88-16780  Filed  7-2S-88;  8:48  am] 

BIUJNQ  CODE  7S80-01-M 


[Docket  No.  50-293] 

Boston  Edison  Co^  Pilgrim  Nuclear 
Power  Station 

Exemption 
/. 

The  Boston  Edison  Company  (BECo), 
the  licensee,  is  the  holder  of  Operating 
License  No.  DPR-35  which  authorizes 
operation  of  the  Pilgrim  Nuclear  Power 
Station.  The  license  provides,  among 
other  things,  that  the  Pilgrim  Nuclear 
Power  Station  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  plant  is  a  boiling  water  reactor  at 
the  licensee's  site  located  in  Plymouth 
County,  Massachusetts. 

//. 

On  November  19, 1980,  the 
Commission  published  a  revised  §  50.48 
and  a  new  Appendix  R  to  10  CFR  Part  50 
regarding  fire  protection  features  of 
nuclear  power  plants  (45FR76602).  The 
revised  9  50.48  and  Appendix  R  became 
effective  on  February  17, 1981.  Section 
III  of  Appendix  R  contains  15 
subsections,  lettered  A  through  O,  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  The 
technical  requirements  of  section  III.G  of 
Appendix  R,  is  the  subject  of  the 
licensee's  exemption  requests. 

Section  m.G.l  of  Appendix  R  requires 
fire  protection  featiu^s  to  be  provided 
for  structiu^s,  systems,  and  components 
important  to  safe  shutdown  and  capable 
of  limiting  fire  damage  so  that: 

a.  One  train  of  systems  necessary  to 
achieve  and  maintain  hot  shutdown 
conditions  from  either  the  control  room 
or  emergency  control  8tation(8)  is  fi«e  of 
fire  damage;  and 


b.  Systems  necessary  to  achieve  and 
maintain  cold  shutdown  from  either  the 
control  room  or  emergency  control 
station(s)  can  be  repaired  within  72 
hours. 

Section  in.G.2  of  Appendix  R  requires 
that  one  train  of  cables  and  equipment 
necessary  to  achieve  and  maintain  safe 
shutdown  be  maintained  free  of  fire 
damage  by  one  of  the  following  means: 

a.  Separation  of  cables  and  equipment 
and  associated  nonsafety  circuits  of 
redundant  trains  by  a  fire  barrier  having 
a  3-hour  rating.  Structural  steel  forming 
a  part  of  or  supporting  such  fire  barriers 
shall  be  protected  to  provide  fire 
resistance  equivalent  to  that  required  of 
the  barrier. 

b.  Separation  of  cables  and  equipment 
and  associated  nonsafety  circuits  of 
redundant  trains  by  a  horizontal 
distance  of  more  than  20  feet  with  no 
intervening  combustibles  or  fire 
hazards.  In  addition,  fire  detectors  and 
an  automatic  fire  suppression  system 
shall  be  installed  in  the  fire  area. 

c.  Enclosure  of  cable  and  equipment 
and  associated  nonsafety  circuits  of  one 
redundant  train  in  a  fire  barrier  having  a 
1-hour  rating.  In  addition,  fire  detectors 
and  an  automatic  fire  suppression 
system  shall  be  installed  in  the  fire  area. 

If  the  above  conditions  are  not  met, 
section  III.G.3  requires  that  there  be 
alternative  or  dedicated  shutdown 
capability  independent  of  the  fire  area 
of  concern.  It  also  requires  that  fire 
detection  and  a  fixed  suppression 
system  be  installed  in  the  fire  area  of 
concern.  These  alternative  requirements 
are  not  deemed  to  be  equivalent; 
however,  they  provide  equivalent 
protection  for  those  configurations  in 
which  they  are  accepted. 

Because  it  is  not  possible  to  predict 
the  specific  conditions  under  which  fires 
may  occur  and  propagate,  design  basis 
protective  features  rather  than  the 
design  basis  fire  are  specified  in  the 
rule.  Plant-specific  features  may  require 
protection  different  from  the  measures 
specified  in  section  III.G.  In  such  a  case, 
the  Ucensee  must  demonstrate,  by 
means  of  a  detailed  fire  hazard  analysis, 
that  existing  protection  or  existing 
protection  in  conjunction  with  proposed 
modification  will  provide  a  level  of 
safety  equivalent  to  the  technical 
requirements  of  section  III.G  of 
Appendix  R. 

In  summary,  section  in.G  is  related  to 
fire  protection  features  for  ensuring  that 
systems  and  associated  circuits  used  to 
achieve  and  maintain  safe  shutdown  are 
free  of  fire  damage.  Fire  protection 
configurations  must  meet  the  specific 
requirements  of  section  in.G  or  an 
alternative  fire  protection  configuration 
must  be  justified  by  a  fire  hazards 


analysis.  Generally,  the  staff  will  accept 
an  alternative  fire  protection 
configiu-ation  if  the  following  criteria,  to 
the  extent  applicable  to  the  requested 
exemption,  are  satisified: 

— The  alternative  ensures  that  one 
train  of  equipment  necessary  to  achieve 
hot  shutdotvn  from  either  the  control 
room  or  emergency  control  8tation(8)  is 
free  of  fire  damage, 

— The  alternative  ensures  that  fire 
damage  to  at  least  one  frain  of 
equipment  necessary  to  achieve  cold 
shutdown  is  limited  so  that  it  can  be 
repaired  within  a  reasonable  time 
(minor  repairs  using  components  stored 
on  the  site), 

— Fire-retardant  coatings  are  not  used 
as  fire  barriers,  and 

— ^Modification  required  to  meet 
Section  III.G  would  not  significantly 
enhance  fire  protection  safety  levels 
above  that  provided  by  either  existing  or 
proposed  alternatives,  or  modifications 
required  to  meet  Section  III.G  would  be 
detrimental  to  overall  facility  safety. 

///. 

By  letter  dated  August  10. 1987  (BECo 
87-135)  the  licensee,  Boston  Edison 
Company,  requested  three  exemptions 
(Nos.  15, 18,  and  22)  fit)m  the  technical 
provisions  of  Section  III.G  of  Appendix 
R  to  10  CFR  Part  50. 

Request  No.  15  is  for  an  exemption 
from  the  requirement  to  install  hill  area 
fire  detection  and  automatic  suppression 
in  the  Radwaste  and  Control  Building 
between  Corridor  #137  on  elevation  23 
feet  and  Corridor  #49  on  elevation  (-)  1 
foot  containing,  respectively,  redundant 
Division  A  and  Division  B,  safe 
shutdown  cables.  Request  No.  15  also 
requests  an  exemption  from  the 
provisions  of  ID.  G.2.b  to  the  extent  that 
full  area  fire  detection  and  automatic 
fire  suppression  would  be  required  for 
the  area  between  Corridor  #137 
(containing  Division  A  safe  shutdown 
circuits)  on  elevation  23  feet  and 
Corridor  #49  (containing  redundant 
Division  B  safe  shutdown  circuits)  on 
elevation  (-)  1  foot. 

Request  No.  18  is  for  an  exemption 
from  the  requirement  that  no  intervening 
combustible  be  present  between  two 
redundant  safe  shutdown  systems 
located  in  the  same  fire  area.  In  this 
instance  a  single  cable  tray  is  located 
between  redundant  trains  of  the  Reactor 
Building  Closed  Water  System 
(RBCCW)  and  the  Salt  Service  Water 
System  (SSW)  in  the  water  freatment 
area  of  Uie  Reactor  Building. 

Request  No.  22  is  for  an  exemption 
from  the  requirement  for  fire  detection 
and  automatic  fire  suppression  for  torus 
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water  level  indication  instrumentation 
cable  located  in  the  Reactor  Building. 

The  licensee  has  identified  a 
condition  where  redundant  safe 
shutdown  conduits  are  not  separated  by 
a  3-hour  fire  rated  barrier  but  are 
separated  by  more  than  20  feet 
horizontally,  but  without  area  wide  fire 
detection  and  automatic  fire  suppression 
provided.  Another  consideration,  in 
addition  to  simple  spatial  separation,  is 
that  the  redundant  safe  shutdown 
conduits  are  located  on  different  levels 
in  the  Radwaste  and  Control  Building. 

Train  A  conduits  are  located  in 
Corridor  No.  137  on  Elevation  23  feat. 
Redundant  Train  B  conduits  are  located 
in  Corridor  No.  49  on  Elevation  (-)  1 
foot.  The  floor  on  Elevation  23  feet, 
separating  the  two  elevations  and  the 
rediuidant  safe  shutdown  conduits,  is  of 
reinforced  concrete  construction  that 
exceeds  the  3-hour  fire  rating.  However, 
an  open  stairway  (Stairwell  No.  6) 
communicates  between  Elevations  (-)  1 
foot  and  23  feet.  Thus  the  potential 
exists  for  a  single  fire  on  either 
elevation  to  damage  the  cables  in  both 
of  these  safe  shutdown  conduits.  The 
licensee  has  evaluated  the  potential  for 
fire  to  spread  either  way  between 
Corridor  Nos.  49  and  137  and  has 
concluded  that  the  risk  is  not  sufficiently 
great  to  require  the  installation  of 
automatic  fire  detection  or  suppression 
capability  in  this  general  area.  In  order 
for  fire  to  spread  from  Corridor  No.  49 
on  Elevation  (-)  1  foot  to  Corridor  No. 

137  on  Elevation  23  feet,  it  would  have 
to  travel  by  one  or  two  paths.  One  path 
is  up  the  open  Stairwell  No.  6  to 
Elevation  23  feet,  across  the  Health 
Physics  access  area,  which  is  protected 
by  smoke  detectors  and  full  automatic 
sprinkler  coverage,  through  Corridor  No. 

138  and  into  Corridor  No.  137. 

The  second  potential  pathway  for  fire 
from  Corridor  No.  49  is  up  through  the 
open  Stairwell  No.  6  past  Elevation  23 
feet  into  Elevation  51  feet.  At  Elevation 
51  feet,  the  fire  would  have  to  traverse 
approximately  30  feet  of  open  area  into 
Fan  Room  No.  2  and  then  proceed  down 
through  the  ventilation  duct  «pace  into 
Elevation  23  feet  to  Corridor  No.  137. 

The  reverse  of  these  two  pathways 
would  be  necessary  for  fire  to  travel 
from  Corridor  No.  137  on  Elevation  23 
feet  to  Corridor  No.  49  on  Elevation  (-)  1 
foot.  Three  mechanisms  exist  for  fire 
growth  and  propagation  to  other 
combustible  materials. 

The  first  mechanism,  conductive  heat 
transfer  (including  direct  flame 
impingement]  is  unlikely  for  either  of  the 
above  pathways  because  their  is  no 
continuity  of  combustibles. 

Radiant  heat  transfer  (the  second 
mechanism  for  fire  growth)  depends  on 


direct,  line-of-sight  geometry  which  does 
not  exist  for  either  of  the  above 
described  pathways.  Therefore,  this 
method  of  fire  propagation  is  not  of 
concern. 

The  third  meth?)^|K>vection  heat 
transfer,  is  theoretiflw  possible  but  as 
a  practical  matter  is  oi  little  concern.  In 
the  first  pathway,  the  fire  would  have  to 
heat  up  the  air  volume  in  Corridor  No. 
49  (Elevation  (-)  1  foot),  rise  through 
open  Stairwell  No.  6.  travel  east  across 
the  health  physics  access  area 
(Elevation  23  feet]  which  is  protected  by 
smoke  detectors  and  automatic 
sprinklers,  and  travel  south  into 
Corridor  No.  137.  Similarly  in  the  second 
pathway,  the  fire  would  have  to  heat  up 
the  air  volume  in  Corridor  No.  49 
(Elevation  (-)  1  foot],  rise  through  open 
Stairwell  No.  6  past  Elevation  23  feet  to 
Elevation  51  feet.  From  there,  the  heated 
air  would  have  to  travel  across  the  30 
feet  of  open  space,  raise  the  temperature 
of  the  room  volume  sufficiently  to  be 
able  to  breach  the  ventilation  duct  in 
Fan  Room  No.  2,  then  travel  back  down 
to  Elevation  23  feet  and  proceed  south 
into  Corridor  No.  137  to  damage  the 
redundant  train  of  safe  shutdown 
conduits.  Again,  for  fire  to  originate  in 
Corridor  No.  137  on  Elevation  23  feet 
and  travel  to  Corridor  49  on  Elevation 
( — )  1  foot  so  as  to  damage  redundant  safe 
shutdown  cables  located  in  conduits  in 
the  two  corridors  it  would  have  to  travel 
the  same  routes  described  above  but  in 
the  reverse  directions.  These  two  paths, 
considering  the  lack  of  continuity  of 
combustibles  and  presence  of  automatic 
detection  and  suppression  capability  in 
the  Health  Physics  access  area  on 
Elevation  23  feet,  argue  against 
convective  heat  transfer  as  a  viable 
means  of  fire  propagation  between  these 
two  corridors. 

Based  on  the  above  evaluation  the 
staff  concludes  that  the  existing  physical 
arrangement  consisting  of  (1)  redundant 
safe  shutdown  conduits  located  on  two 
different  levels  (Elevation  (-)  1  foot  and 
23  feet),  (2)  separated  by  more  than  20 
feet  in  horizontal  distances,  (3)  lack  of 
continuity  of  combustibles  between  the 
redundant  safe  shutdown  conduits,  and 
(4)  the  presence  of  automatic  detection 
and  suppression  protection  in  the  Health 
Physics  access  area  on  Elevation  23  feet, 
make  unlikely  a  single  fire  damaging 
redundant  safe  shutdown  cables 
contained  in  conduits  located  in 
Cooridor  Nos.  49  and  137  located 
respectively  on  Elevations  (  — )  1  foot  and 
23  feet. 

Therefore,  it  is  unnecessary  to  install 
area  while  detection  and  automatic 
suppression  between  Corridor  Nos.  49 
and  137  and  the  licensee's  request  for  an 


exemption  from  the  provisions  of 
III.G.2.b  should  be  granted  for  this  area. 

Exemption  Request  No.  18  requests  an 
exemption  from  the  provisions  of 
III.G.2.b  to  the  extent  that  no 
combustibles  or  fire  hazards  are  to  be 
located  between  two  redundant  safe 
shutdown  systems  located  in  the  same 
fire  area.  The  subject  of  this  exemption 
request  is  a  single  cable  tray  located  13 
feet  above  the  floor  on  Elevation  23  feet 
that  is  located  between  the  Train  A  and 
Train  B  Reactor  Building  Closed  Cooling 
Water  (RBCCW)  rooms. 

The  Train  A  RBCCW  room  is  located 
in  Fire  Zone  (FZ)  1.21  and  the  Train  B 
RBCCW  room  is  located  in  FZ  1.22.  Both 
are  located  on  Elevation  3  feet,  are 
adjacent  to  each  other,  and  are 
separated  by  a  two-feet  thick  unrated 
wall  running  east-west  between  column 
lines  2.5  and  5  about  midway  between 
column  lines  L  and  M.  The  wall  is  full 
height  between  the  floors  on  Elevations 
3  feet  and  23  feet  and  is  constructed  of 
solid  concrete  blocks.  The  other  10  feet 
of  the  wall  is  supported  on  a  reinforced 
concrete  beam  and  the  blocks  are  fully 
grouted.  The  lower  10  feet  of  the  wall  is 
constructed  without  grout  (the  blocks 
are  simply  set  in  the  wall]  so  as  to  be 
easily  removable  if  open  access  is 
required  into  FZ  1.21  which  is  located 
south  of  the  wall  from  FZ  1.2  which  is 
located  north  of  the  wall.  A  rolling  fire 
door,  which  is  supported  independently 
from  the  lower  part  of  the  wall  is 
installed  in  the  east  end  of  the  wall  to 
provide  normal  access  between  the  two 
fire  zones.  An  equipment  hatchway  is 
located  just  north  of  the  wall  and 
provides  access  from  FZ  1.29  on 
Elevation  23  feet  into  FZ  1.22.  The 
redundant  systems  located  in  FZs  1.21 
and  1.22  include  the  RBCCW,  Salt 
Service  Water  (SSW)  and  the  Diesel 
Generator  Fuel  Oil  Transfer  system. 

The  redundant  trains  of  these  systems 
are  separated  by  (1)  horizontal  distances 
greater  than  20  feet,  (2)  the  above 
described  2-foot  thick  wall  (which  is 
unrated  because  the  blocks  in  the  lower 
10  feet  are  not  grouted)  constructed  of 
solid  concrete  blocks,  and  (3)  the  floor  at 
Elevation  23  feet  which  is  constructed  of 
12-inch  concrete  slab  on  metal  deck. 

Penetrations  through  this  concrete 
floor  from  FZ  1.29  consist  of  a  manhole 
access  (equipped  with  steel  cover]  into 
the  Acid  Neutralizing  Sump  in  FZ  1.21 
and  an  equipment  hatch  (equipped  with 
12-inch  thick  concrete  plug)  into  FZ  1.22. 
Fire  protection  in  FZ  1.29  consists  of 
area  wide  automatic  detection  and 
automatic  sprinkler  suppression.  In 
addition,  hand  held  extinguishers  and 
manual  hose  stations  are  available  for 
use  by  the  plant  fire  brigade.  The  only 
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intervening  combustibles  between  the 
two  redundant  trains  that  are  separated 
as  described  above  is  a  single  cable  tray 
running  east  to  west,  approximately  13 
feet  above  the  floor  in  FZ  1.29  (Elevation 
23  feet). 

There  are  tliree  possible  methods,  as 
sequences,  whereby  a  single  fire  can 
damage  both  redundant  trains  of  safe 
shutdown  equipment  in  FZs  1.21  and 
1.22. 

In  the  first  sequence,  a  fire  starts  in 
FZ  1.29  (water  treatment  are  Elevation 
23  feet),  in  either  the  cable  tray  which  is 
located  13  feet  above  the  floor,  or  in  the 
waste  oil  station  located  approximately 
eight  feet  west  of  the  equipment  hatch 
into  FZ  1.22  and  approximately  22  feet 
north  of  the  manhole  into  FZ  1.21.  The 
waste  oil  station  tanks  are  enclosed  in  a 
3-foot  high  dike  capable  of  containing 
the  entire  contents  of  the  tanks.  The  fire 
would  have  to  go  undetected  by  the 
automatic  detection  system  and  exceed 
the  capability  of  the  automatic  sprinkler 
system,  and  then  spread  down  through 
the  openings  in  the  Elevation  23  feet 
concreate  floor  into  both  FZs  1.21  and 
1.22  with  sufficient  intensity  to  damage 
both  redundant  trains. 

In  the  second  sequence  a  Hre  starts  in 
FZ  1.21  (the  acid  neutralizing  sump  in 
Elevation  13  feet),  and  forces  up  through 
the  manhole  access  into  and  across  FZ 
1.29  and  then  down  through  the 
equipment  hatchway  into  FZ  1.22.  Such 
a  fire  is  unlikely  since  no  combustible 
materials  are  located  in  the  sump  except 
for  safe  shutdown  cables  in  question, 
and  these  are  all  run  in  conduits.  In 
addition,  FZ  1.29  is  protected  by  area 
wide  detection  and  automatic  sprinkler 
suppression,  and  the  equipment 
hatchway  into  FZ  1.22  is  closed  with  a 
removable  concrete  plug  when  not  in 
actual  use  for  moving  equipment  into  or 
out  of  these  rooms. 

The  third  sequence  is  the  opposite  of 
the  second  one,  i.e.,  fire  starts  in  FZ  1.22 
on  Elevation  13  feet,  forces  up  through 
the  sealed  equipment  hatchway  into  and 
across  FZ  1.29  on  Elevation  23  feet  and 
then  down  through  the  manhole  access 
into  the  acid  neutralizing  sump  to 
damage  the  safe  shutdown  cables  that 
are  located  in  conduits. 

All  three  of  these  sequences  are 
considered  unlikely  because:  (1)  there  is 
no  continuity  of  combustible  fuels 
between  FZs  1.21  and  1.22;  (2)  FZ  1.29  is 
protected  with  area  wide  detection  and 
automatic  sprinkler  suppression  and:  (3) 
a  concrete  plug  seals  the  equipment 
hatchway  into  FZ  1.22  except  when 
equipment  is  actually  being  moved 
through  it. 

Based  upon  the  above  evaluation  the 
staff  concludes  that  a  single  fire  capable 
of  simultaneously  damaging  both 
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redundant  safe  shutdown  trains  of 
RBCCW,  SSW  and  emergency  diesel 
fuel  oil  transfer  pump  systems  located 
FZs  1.21  and  1.22  is  unlikely,  and  that 
removing  the  only  intervening 
combustible  (a  single  cable  tray  located 
13  feet  above  the  floor  on  Elevation  23 
feet  in  FZ  1.29)  would  not  enhance  fire 
safety. 

Therefore,  it  is  unnecessary  to  remove 
this  cable  tray  and  the  licensee's  request 
for  an  exemption  from  the  provisions  of 
IIl.G.2.b  should  be  granted  for  this  cable 
tray. 

Exemption  Request  No.  22  requests  an 
exemption  from  the  provisions  of  III.G.3 
that  requires  fire  detection  and 
automatic  suppression  for  redundant 
safe  shutdown  equipment  (in  this  case 
the  normal  torus  water  level  indication 
cables)  located  in  the  same  fire  area 
when  alternative  safe  shutdown 
capability  is  provided. 

All  of  the  torus  water  level  indication 
circuits  leave  the  torus  in  fire  zone  1.30A 
and  all  are  run  in  metal  conduits.  Train 
A  cables  leave  the  torus  in  the  southeast 
quadrant,  Train  B  leaves  the  torus  about 
120°  away  in  the  northwest  quadrant 
and  the  alternative  cables  leave  the 
torus  in  the  southwest  quadrant  about 
85°  from  Train  B  and  155°  from  Train  A. 
The  Alternative  train  cables  are  fully 
protected  by  a  1  hour  rated  fire  wrap 
(the  torus  instrumentation  cables  were 
the  subject  of  Exemption  Request  No.  5, 
which  was  granted  partly  on  the  basis  of 
separation  with  over  100  feet  between 
Train  A  and  Train  B  cables  and  the 
alternate  instrumentation  cables).  After 
leaving  the  torus,  the  Train  A  water 
level  cables  rise  directly  into  Fire  Zone 
1.9  (Elevation  23  feet).  The  Train  B 
cables  rise  into  Fire  Zone  1.10  (Elevation 
23  feet),  turn  east  and  cross  into  Fire 
Zone  1.9  then  turn  south  to  the  vicinity 
of  the  Train  A  cables.  From  there  on 
both  Train  A  and  Train  B  travel  together 
through  Fire  Zone  1.9  into  Fire  Zone  1.11 
(Etevation  51  feet),  turn  east  through  the 
fire  wall  at  column  line  17  across  a  small 
portion  of  Fire  Zone  1.23  and  through 
another  fire  wall  at  column  line  18.5  into 
Fire  Zone  3.4  still  on  Elevation  51  feet. 
From  there  these  cables  turn  down 
through  the  floor  into  Fire  Zone  3.11  on 
Elevation  37  feet  and  then  turn  south 
through  the  fire  wall  into  the  Control 
Room. 

After  leaving  the  southwest  quadrant 
of  the  torus,  the  alternative  train  cables 
run  north  along  the  wall  on  column  line 
5  and  then  turn  up  through  the  ceiling 
into  an  alternative  safe  shutdown 
station  located  in  Fire  Zone  1.10  on 
Elevation  23  feet  in  the  Reactor  Building. 
Automatic  detection  and  suppression  is 
not  provided  in  Fire  Zones  1.23,  3.4  and 
3.11  where  both  Train  A  and  Train  B 


cables  are  located.  Although  these  zones 
are  part  of  Fire  Area  1.10,  which  also 
includes  the  alternative  torus  water 
level  cables,  they  are  located  on  the 
opposite  side  of  the  torus  and  separated 
by  reinforced  concrete  floor  (Elevation 
51  feet)  and  walls.  Because  of  the  lack  of 
continuous  combustibles,  spatial 
separation  and  the  above  mentioned 
reinforced  concerete  barriers  between 
the  redundant  normal  torus  level 
indicator  systems  and  the  redundant 
systems,  automatic  fire  detection  and 
suppression  in  Fire  Zones  1.23,  3.4  and 
3.11  would  not  enhance  safe  shutdown 
of  the  plant. 

Based  upon  the  above  evaluation,  the 
staff  concludes  that  it  is  not  necessary 
to  install  area  wide  detection  and 
automatic  suppression  capability  in  the 
vicinity  of  the  redundant  normal  Torus 
Water  Level  Indication  cables  where 
they  are  located  in  Fire  Zones  1.23,  3.4 
and  3.11. 

Therefore  the  licensee's  request  for  an 
exemption  from  the  provisions  of  III.G.3 
for  these  cables  should  be  granted. 

IV. 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12(a), 
that  (1)  the  exemption  as  described  in 
Section  III  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security  and 
(2)  in  this  case,  special  circumstances 
are  present  in  that  application  of  the 
regulation  is  not  necessary  to  achieve 
the  underlying  purpose  of  Appendix  R  to 
10  CFR  Part  50  and  literal  compliance 
would  not  significantly  enhance  fire 
protection  safety  levels.  Therefore,  the 
Commission  hereby  grants  the 
exemption  from  the  requirements  of 
Section  III.G  of  Appendix  R  to  10  CFR 
Part  50  regarding: 

(1)  The  lack  of  fire  detection  and 
automatic  fire  suppression  in  the  area 
between  Corridor  Nos.  49  and  137 
containing  redundant  safe  shutdown 
circuits  in  fire  zones  3.4,  3.7  and  3.9 
(subsection  III.G.2.b);  2)  the  presence  of 
a  single  cable  tray  (combustible 
material)  that  is  located  between  two 
redundant  safe  shutdown  trains  that  are 
separated  by  a  horizontal  distance 
greater  than  20  feet  in  fire  zones  1.21, 
1.22  and  1.29  (subsection  3.2.b)  and  3) 
the  lack  of  fire  detection  and  automatic 
fire  suppression  in  areas  containing  both 
redundant  normal  safe  shutdown  trains 
when  an  alternative  safe  shutdown  train 
is  provided  in  fire  zones  1.23,  3.4  and        , 
3.11  (subsection  III.G.3). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  result 
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in  any  significant  environmental  impact 
A  copy  of  the  licensee'*  request  for 
exemption  dated  August  10. 1987  is 
available  for  public  inspection  at  the 
Commission's  Public  E)ocument  Room. 
1717  H  Street  NW..  Washington.  DC 
and  at  the  Plymouth  Public  Library,  11 
North  Street  Plymouth.  Massachusetts 
02360.  Copies  may  be  obtained  upon 
written  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects  1/ 
II. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vatga, 

Director.  Division  of  Reactor  ProjecU  ////. 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  88-16787  Filed  7-25-88;  8:45  am) 
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[Docket  No.  50-289] 

GPU  Nudear  Corp.  et  al..  Issuance  Of 
Amendment  to  FadHty  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  142  to  Facility 
Operating  License  No.  DHl-SO,  issued  to 
GPU  Nuclear  Corporation  (the  licensee), 
which  revised  the  Technical 
Specifications  for  operation  of  the  Three 
Mile  Island  Nuclear  Station,  Unit  1 
located  in  Dauphin  County, 
Pennsylvania. 

The  amendment  modified  the 
Technical  Specifications  to  support  core 
reload  for  Cycle  7  of  operation.  The  core 
design  changes  for  Cycle  7  include  a 
slight  increase  in  core  lifetime  from 
approximately  425  effective  full  power 
days  (EFPD)  to  approximately  445  EFPD. 
The  fresh  fuel  has  a  lightly  higher  U- 
235  enrichment  than  previous  fuel 

The  application  for  the  amendment 
compUes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
April  25, 1988  (53  FR  13456).  No  request 


for.a  hearing  or  petition  for  leave  to 
inteiSrene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  April  5, 1988  (2) 
Amendment  No.  142  to  License  No. 
DPR-50  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington.  DC 
20555,  and  at  the  Local  Public  Document 
Room,  Government  PublicaticjBs 
Section.  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105.  A  copy  of  items  (2). 
(3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  I/II. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  July,  1988. 

For  the  Nuclear  Regulatory  Commisaioa. 
Ronald  W.  Heinan. 

Senior  Project  Manager.  Project  Directorate 
1-4,  Division  of  Reactor  Projects  I/IL  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  88-16789  Filed  7-25-88;  8:45amJ 
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[Docket  No.  50-498] 

Houston^  Lighting  ft  Power  C04 
Consideration  of  issuance  of 
Amendment  to  FaciRty  Operating 
License  and  Proposed  No  Significant 
Hazards;  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
76,  issued  to  Houston  Lighting  &  Power 
Company  (the  licensee),  for  the 
operation  of  the  South  Texas  Project. 
Unit  1.  located  in  Matagorda  County. 
Texas. 

The  proposed  amendment  would 
reflect  an  adjustment  in  ownership 
interests  in  the  South  Texas  Project 
which  results  from  the  settiement  of 
litigation  between  the  Ucensee  and  the 
City  of  Austin,  memorialized  in  a 
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Settlement  Agreement  dated  March  17. 
19e& 

Before  issusance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (51  FR 
7751).  An  example  of  an  amendment 
which  involves  a  no  significant  hazards 
consideration  is  example  (viii)  which 
states  that  "a  change  to  a  license  to 
reflect  a  minor  adjustment  in  owership 
shares  among  co-owners  already  shown 
on  the  license." 

The  licensee  has  concluded  and  the 
staff  agrees,  that  the  proposed 
amendment  fits  the  guidance  provided 
in  example  (viii)  because  it  is 
administrative  in  nature  and  involves 
only  the  transfer  of  an  ownership 
interest  from  one  entity  to  another  entity 
which  is  already  an  owner  and  licensee. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  E)C  20555. 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice. 

By  August  25. 1968,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  the  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  must  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel  will 
rule  on  the  request  and/or  petition,  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceedings;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  safisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  the 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  specificity.  Contentions 
should  be  limited  to  matters  within  the 
scope  of  the  amendment  under 
consideration.  A  petitioner  who  fails  to 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
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present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  such  that  failure  to  act 
in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  state  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW, 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Jose  A.  Calvo:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel-Rockville. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Newman 
&  Holtzinger,  P.C,  1615  L  Street,  NW., 
Washington.  DC  20036.  attorneys  for  the 
licensee. 


Nontimely  filings  of  the  petition  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i}- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  1717  H  Street.  NW., 
Washington,  DC,  and  at  Wharton  Junior 
College  Library,  Wharton  Texas  77488. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of)uly.  1988. 

For  the  Nuclear  Regulatory  Commission, 
Geor^  F.  Dkk.  Jr.. 

Project  Manager,  Project  Directorate— IV. 
Division  of  Reactor  Projects — ///.  IV,  Vend 
Special  Projects. 

[FR  Doc.  88-18788  Filed  7-25-88:  8:45  am] 
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(Docket  No.  50-133] 

Pacific  Gas  and  Electric  Co.;  Issuance 
of  Amendment  to  Facility  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  23  to  Facility 
License  No.  DPR-7  to  Pacific  Gas  and 
Electric  Company  (the  licensee)  for  the 
Humboldt  Bay  Power  Plant,  Unit  No.  3. 
This  amendment  revises  License  No. 
DPR-7  to:  (1)  Delete  certain  license 
conditions  related  to  seismic 
modifications  required  before  the  NRC 
would  authorize  a  return  to  power 
operation;  (2)  revise  the  Technical 
Specifications  to  reflect  the  possess-but- 
not-operate  status;  (3)  approve  the 
decommissioning  of  Humboldt  Bay  Unit 
3  in  accordance  with  the  licensee's 
Decommissioning  Plan  and  (4)  extend 
License  No.  DPR-7  for  15  additional 
years  to  November  9,  2015  to  be 
consistent  with  the  Decommissioning 
Plan.  Also.  Section  D  of  License  No. 
DPR-7  is  deleted  as  it  refers  to  10  CFR 
Part  50.60  with  respect  allocation  of  fuel 
by  the  AEC  to  a  licensee.  That  function 
by  the  AEC/NRC  is  no  longer  a  part  of 
the  regulations  and  Section  D  is  moot. 
The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
■Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  ane  regulations  in  10 
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CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

A  Notice  of  Opportunity  for  Prior 
Hearing  related  to  the  requested  action 
was  published  in  the  Federal  Re^ster  on 
luly  3. 198B  (51  FR  24458).  Pursuant  to 
that  notice,  members  of  the  public 
petitioned  for  leave  to  intervene  and 
requested  a  hearing.  Their  request  was 
granted  by  the  Atonic  Safety  and 
Licensing  Board  No.  86-536-07  LA  (the 
Board). 

On  February  9, 1988  the  Board  issued 
an  order  which  dismissed  all 
contentions  and  terminated  the 
proceeding  following  a  resolution  of  all 
disputed  issues. 

The  Commission  issued  a  Final 
Environmental  Statement  (FES)  on  May 
6. 1987  (NUREG-1166).  Notice  of 
availability  of  the  FES  was  published  in 
the  Federal  Register  on  may  12, 1987  (52 
FR  17863).  In  the  FES  the  staff  concluded 
that:  (1)  A  technical  basis  exists  for 
decommissioning  nuclear  plants  in  a 
safe,  efficient  manner;  (2)  no  significant 
environmental  impacts  will  result  from 
the  storage  of  spent  fuel  in  the  spent-fuel 
pool;  and  (3)  Humboldt  Bay  Unit  3  can 
be  placed  in  SAFSTOR  for  a  30-year 
period  with  minimal  environmental 
impact. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  July  30, 1984  as 
revised  by  letters  dated  February  28, 
1985  dirough  May  23, 1988,  (2) 
Amendment  No.  23  to  Facility  License 
No.  DPR-7.  and  (3)  the  Tmal 
Environmental  Statement  (NUREG- 
1166).  All  of  these  items  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW,  Washington.  DC. 
and  at  Eureka-Humboldt  County 
Library,  421 1  Street  (County 
Comihouse),  Eureka.  California  95501.  A 
copy  of  item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regtilatory  Commission.  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Proiects  DI.  IV,  V  and  Special 
Projects. 

Dated  at  Rockvilte.  Maryland,  this  19th  day 
of  July  1988. 

For  the  Nuclear  Regalaiory  Conuniuiwi. 

Lester  S.  RuBeBslMn. 

Acting  Director,  Stcmdardfzatiott  and  Non- 
Power  Reactor  Profect  Directorate,  Division 
of  Reactor  Profects  Iff,  IV,  V  and  Special 
Projects,  Offict  of  Nuclear  Reactor 
ReguJatioit 

[FR  Doc.  88-18790  FHed  7-2S-88;  8:4S  am] 
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[Docket  No*.  S(M43-OL.  50-444-OL 
(ASLBP  No.  82-471-02-Ot.)  (OfMte 
Emergency  Planning)] 

Public  Servlee  Ccx.  of  New  HampaWra, 
et  aL  (Seatoook  SIMion,  Units  1  and  2); 
Prehearing  Confaranca 

July  20, 1988. 

Before  Administrative  Judges:  Ivan  W. 
Smith,  Chairman,  Gustave  A.  Linenberger.  Jr., 
and  Dr.  Jerry  Harbour. 

The  Atomic  Safety  and  Licensing 
Board  will  conduct  a  prehearing 
conference  in  this  proceeding  beginning 
at  9:00  AM  August  3,  and  extendMg 
through  August  4, 1988,  in  the  Third 
Floor  Courtroom.  John  W.  McCormack 
Post  Office  and  Courthouse,  Post  Office 
Square,  Boston,  Massachusetts  02109. 

The  conference  will  consider  the 
contentions  and  issues  to  be  adjudicated 
with  respect  to  emergency  planning  for 
the  Seabrook  Nuclear  Station  and  the 
Massachasetts  communities  lying  within 
the  Seabrook  phune  exposure  pathway 
Emergency  Planning  Zone.  The  Board 
%vill  confer  with  the  parties  and 
participants  about  simplification  and 
clariHcatioa  of  issues,  consolidation  of 
parties,  designation  of  lead  intervenors, 
and  the  scheduling  of  prriiearing 
activities. 

The  Board  will  also  confer  widi  the 
parties  concerning  the  scheduling  of  any 
other  aspect  of  the  Seabrook  offsite 
emergency  planning  proceeding  properly 
before  it 

All  parties,  petitioners  to  participate 
as  intervening  parties  and  petitioners  to 
participate  as  interested  Massachusetts 
munic^Mlities.  or  their  respective 
representatives,  are  required  to  attend 
and  to  participate. 

Bethesda.  Maryland.  July  20. 1968. 

For  The  Atomic  Safety  And  Licensing 
Board. 

Ivan  W.  Smitfa. 

Chairman,  Administrative  Lawftidge. 
[FR  Doc.  88-1877B  Filed  7-25-88;  8.-4S  am) 
BiLUNa  cooE  rsao-vt-K 

[Doeiwt  No.  30-205»4,  License  No.  35- 
12120-02  EA  88-103] 

Radiology  and  Nudoar  Madldna.  Inc 
Tulsa,  OK;  Order  Revoking  Ucenee 
(Effective  Immediately) 

I 

Radiology  aiui  Nuclear  Medicine,  Inc. 
(the  licensee)  is  the  holder  of  a  specific 
Byproduct  Material  License  No.  35- 
12120-02,  issued  by  the  Nuclear 
Regulatory  Commission  (Commission/ 
NRC)  pursuant  to  10  CFR  Part  35.  The 
license,  which  was  issued  November  30. 
1983,  and  is  due  to  expire  on  November 
30, 1988,  authorizes  the  Ucensee  to  (aj 


conduct  specified  diagnostic  procedures, 
(b)  use  iodine  131  for  the  treatment  of 
hyperthyioidism  and  canyac 
dysfimction.  and  (cj  use  a  dose 
calibrator  reference  standard. 

II 

On  February  1. 1988^  NRC  received  an 
allegation  concerning  improper 
activities  being  conducted  by  the 
licensee.  On  March  24. 1988.  a  NRC 
inspector  inspected  the  licensee'  facility. 
During  the  iBspectioo,  the  following 
apparent  violations  and  deviation  were 
discovered:  Failure  to  equip  personnel 
(e.g..  Dr.  Forsythe)  with  dosimetry  (a 
repeat  violation);  failure  to  maintain 
personnel  dosimetry  records;  failure  to 
conduct  annual  accuracy  tests,  quarterly 
linearity  tests,  and  daily  constancy 
checks  on  the  dose  calibrator  (a  repeat 
violation):  failure  to  calibrate  the  survey 
meter  (a  repeat  violation);  failure  to 
have  certain  documents  iKMted  (a  repeat 
violation);  failure  to  conduct  leak  testing 
on  a  sealed  course  (a  repeat  violation): 
failure  to  perform  quarterly  inventory 
for  the  calibration  source  (a  repeat 
violation):  failure  to  conduct  surveys  of 
unrestricted  areas;  failure  to  perform 
activity  measurements  of  radioisotopes 
administered  to  patients:  and  failure  to 
replace  the  dose  calibrator  during  the 
period.  April  14  through  August  28, 1986 
when  it  was  inoperable.  Several  of  the 
violations  were  discovered  during  an 
April  1986  inspection  remained 
uncorrected.  A  Confirmation  of  Action 
Letter  was  issued  on  April  1. 1986,  to 
confirm,  among  other  things,  the 
licensee's  agreement  to  suspend  nuclear 
medicine  activities  until  NRC  concurred 
in  the  resimtption  of  the  licensee's 
operations. 

Following  the  issoance  of  the 
Cohfirmation  Action  Letter  five  attempts 
were  made  to  reach  Eh-.  Forsythe  by 
telephone  to  discuss  the  status  of 
licensed  activities.  Messages  left  with 
the  licensee's  secretary  or  message 
recorder  were  not  returned.  On  April  24. 
1988,  a  certified  letter  (receipt 
requested)  was  sent  inviting  the  licensee 
to  an  enforcement  conference  scheduled 
for  May  5. 1988.  The  licensee  received 
that  letter  on  May  2. 198a  The  letter  also 
requested  the  licensee  to  contact  the 
Region  IV  office  by  12Kn  noon.  May  4. 
1988,  to  confirm  its  attendance  at  the 
enforcement  conference  or  to  arrange 
for  a  different  mutual  acceptable  time. 
In  addition,  the  letter  infotmed  the 
licensee  that  in  the  absence  of 
attendance  at  the  enfoEcement 
conference  or  contacting  the  NRC  to 
arrange  a  di&rent  mutually  acceptable 
time  and  date,  NRC  woald  proceed  to 
issue  the  applicable  enforcement  action. 
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which  might  involve  the  formal 
suspension  of  the  license.  The  licensee 
did  not  respond  by  the  May  4, 1988. 
deadline.  The  NRC  again  attempted  to 
contact  Dr.  Foraythe  by  telephone  on 
May  5. 1088,  to  confinn  the  licensee's 
attendance  at  the  enforcement 
conference.  Dr.  Forsythe  neither 
responded  to  the  telephone  message  to 
call  the  NRC  nor  attended  the 
enforcement  conference  on  May  5, 1968. 

On  May  10, 1988,  the  NRC  issued  an 
Order  Suspending  the  License  and  an 
Order  to  Show  Cause  Why  the  License 
Should  Not  Be  Revoked  (Effective 
Immediately);  in  accordance  with  10 
CFR  2.202(b)  the  Order  offered  the 
licensee  an  opportunity  to  request  a 
hearing.  On  June  2, 1988,  the  NRC 
received  a  letter  dated  May  27, 1988, 
from  Mr.  Leon  Williams,  Jr.,  a  nuclear 
medicine  technologist  employed  by 
Radiology  and  Nuclear  Medicine,  Inc. 
This  letter  was  interpreted  by  NRC  to  be 
a  request  to  terminate  the  license.  On 
June  9. 1968.  NRC  contacted  Dr. 
Forsythe  by  telephcme  and  discussed 
Mr.  WiUiams'  letter  concerning  the 
termination  of  the  license.  Dr.  Forsythe 
confirmed  that  the  licensee  possessed 
no  byproduct  materials,  that  all  nuclear 
medicine  activities  had  ceased,  and  that 
he  sought  termination  of  his  license.  No 
information  to  show  cause  vthy  the 
license  should  not  be  revoked  was 
provided.  By  letter  dated  June  10, 1968, 
the  bcensee  forwarded  an  NRC  Form 
314  "Certificate  of  Diq>osition  of 
Materials"  indicating  all  materials  had 
been  transferred  and  a  close-oat  survey 
indicating  no  removable  contamination 
at  the  facility.  No  request  for  hearing, 
either  in  the  letters  dated  May  27, 1988 
and  June  10, 1968,  or  during  the  June  9, 
1988  call,  was  made  by  or  in  behalf  of 
the  licensee. 

m 

The  licensee  has  failed  to  respond  to 
the  Order  to  Show  Cause  dated  May  10, 
1988,  and  has  not  requested  a  hearing  as 
provided  therein.  Moreover,  by  letter 
dated  May  27, 1968,  and  confinned  by 
subsequent  telephone  call  the  licensee  is 
not  objecting  to  termination  of  its 
license.  The  Order  of  May  la  1988. 
provided  the  notice  and  opportunity  for 
hearing  required  by  10  CFR  2.201  and 
2.202. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  sections  81, 161b,  161i.  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  Section  2.202  and  10  CFR  Part  35.  It 
Is  Hereby  Ordered,  Effective 
Immediately,  That 


Byproduct  Material  License  No.  35- 
12120-02  is  revoked. 
This  Order  is  effective  upon  issuance. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  )uly  1988. 

For  the  Nuclear  Regulatory  Commission. 

James  M.  Taylor, 

Deputy  Executive  Director  for  Regional 
Operations. 

[FR  Doc.  88-16791  Filed  7-25-88;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A,  B, 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VL 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT 

Lessa  Martin,  (202)  632-0728. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  June  28, 1988  (53  FR  23386). 
Individual  authorities  established  or 
revoked  under  Schedule  A,  B.  or  C 
between  June  1, 1988,  and  June  30, 1988, 
appear  in  a  listing  below.  Future  notices 
will  be  pubUshed  on  the  fourth  Tuesday 
of  each  month,  or  as  soon  as  possible 
thereafter.  A  consolidated  listing  of  all 
authorities  will  be  pubUshed  as  of  June 
30  of  each  year. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  dtuing  June. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  June. 

Schedule  C 

Department  of  Agriculture 

One  Confidential  Assistant  to  the 
Administrator  for  Agricultural 
Stabilization  and  Conservation  Service. 
Effective  June  27, 1988. 

Department  of  thf  A  '>  Force 

One  Secretary  (Stenography)  to  the 
Assistant  to  the  Vice  President  for 
National  Security  Affairs.  Effective  June 
22.1988. 


Department  of  the  Army 

One  Secretary  (Typing)  to  the 
Assistant  Secretary  of  the  Army  for 
Financial  Management.  Effective  June 
29, 1988. 

Department  of  Commerce 

One  Special  Assistant  to  the 
Secretary  of  Commerce.  Effective  June  1, 
1988. 

One  Confidential  Assistant  to  the 
Deputy  Secretary.  Effective  June  6, 1968. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Communications  and 
Information.  Effective  June  8, 1988. 

One  Special  Assistant  to  the  Director 
for  Office  of  Public  Affairs.  Effective 
June  16. 1988. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Domestic 
Operations.  Effective  June  16, 198a 

One  Confidential  Assistant  to  the 
Deputy  Secretary.  Effective  June  24, 
1988. 

One  Congressional  Liaison  Assistant 
to  the  Deputy  Director  for  Congressional 
Affairs.  Effective  June  29, 1988. 

Department  of  Education 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Legislation.  Effective  June 
6,1988. 

One  Special  Assistant  to  the  General 
Counsel  Effective  June  16, 1988. 

One  Confidential  Assistant  to  the 
Commissioner  for  Rehabilitation 
Services  Administration.  Effective  June 
16, 1988. 

One  Special  Assistant  to  the  Director 
for  Intergovernmental  Affairs.  Effective 
June  22. 1988. 

One  Director,  Interagency  Operations 
Staff  to  the  Deputy  Under  Secretary  for 
the  Office  of  Intergovernmental  and 
Interagency  Affairs.  Effective  June  27, 
1988. 

One  Confidential  Assistant  to  the 
Chief  of  Staff/Counselor  to  the 
Secretary.  Effective  June  29, 1988. 

Department  of  Health  and  Human 
Services 

One  Staff  Assistant  to  the  Associate 
Commissioner  for  Office  of 
Governmental  Affairs.  Effective  June  8. 
1988. 

One  Special  Assistant  to  the 
Commissioner  of  Social  Security. 
Effective  June  15, 198a 

One  Confidential  Assistant  to  the 
Administrator  for  Health  Care  Financing 
Administration.  Effective  June  15, 198a 

One  Associate  Administrator,  Office 
of  Communications  to  the  Administrator 
for  Family  Support  Administration. 
Effective  June  27, 1988. 
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Department  of  Housing  and  Urban 
Development 

One  Associate  Deputy  Assistant 
Secretary  for  Program  Policy 
Development  and  Evaluation  to  the 
GeneraJ  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
Effective  June  6, 1988. 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Policy 
Development  and  Research.  Effective 
lune  24, 1988. 

Department  of  the  Interior 

One  Special  Assistant  to  the  Director 
for  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Effective 
June  6, 1988. 

One  Special  Assistant  to  the  Director 
for  the  Bureau  of  Land  Management. 
Effective  June  10, 1988. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Policy 
and  Analysis.  Effective  June  24, 1988. 

Department  of  Justice 

One  Special  Assistant  to  the  Director 
for  the  Office  of  Public  Affairs.  Effective 
June  6, 1988. 

One  Special  Assistant  to  the  Deputy 
Assistant  Attorney  General  for  the 
Office  of  Justice  Programs.  Effective 
June  16, 1988. 

One  Confidential  Assistant  to  the 
Assistant  Attorney  General.  Effective 
June  22. 1988. 

One  Public  Affairs  Specialist  to  the 
Director  for  the  Office  of  Public  Affairs. 
Effective  June  24, 1988. 

Department  of  Labor 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Employment  and  Training. 
Effective  June  24, 1988. 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Policy.  Effective 
June  28, 1988. 

One  Secretary's  Representative  to  the 
Associate  Deputy  Assistant  Secretary 
for  Public  and  Intergovernmental 
Affairs.  Effective  June  30, 1988. 

Department  of  the  Navy 

One  Staff  Assistant  to  the  Secretary 
of  the  Navy.  Effective  June  1, 1988. 

Department  of  State 

One  Protocol  Officer  (Visits]  to  the 
Protocol  Specialist  (Ceremonials). 
Effective  June  6, 1988. 

One  Foreign  Affairs  Officer  to  the 
Assistant  Secretary  for  the  Bureau  of 
International  Organization  Affairs. 
Effective  June  16, 1988. 

Department  of  Transportation 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Budget  and  Programs. 
Effective  June  10, 1988. 


One  Congressional  Liaison  Officer  to 
the  Director  of  Congressional  Affairs. 
Effective  June  10, 1988. 

One  S[>ecial  Assistant  to  the  Director 
of  External  Affairs.  Effective  June  15, 
1988. 

One  Special  Assistant  to  the 
Administrator  for  the  National  Highway 
Traffic  Safety  Administration.  Effective 
June  15. 1988. 

One  Deputy  Director  (Consumer 
Affairs)  to  the  Director  for  the  Office  of 
Intergovernmental  and  Consumer 
Affairs.  Effective  June  22, 1988. 

One  Staff  Assistant  to  the  Deputy 
Administrator  for  Federal  Aviation 
Administration.  Effective  June  27, 1988. 

Commission  on  Civil  Rights 

One  Special  Assistant  to  the 
Commissioner.  Effective  June  1. 1988. 

Export-Import  Bank  of  the  United  States 

One  Administrative  Assistant  to  the 
Director.  Effective  June  6. 1988. 

Federal  Home  Loan  Bank  Board 

One  Deputy  to  the  Executive  Director 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  for  the  Southwest 
Plan.  Effective  June  1, 1988. 

Federal  Trade  Commission 

One  Associate  Director  for  Media 
Relations  to  the  Director  of  Public 
Affairs.  Effective  June  24, 1988. 

General  Services  Administration 

One  Confidential  Assistant  to  the 
Regional  Administrator  for  National 
Capital  Region.  Effective  June  22. 1G88. 

International  Trade  Commission 

One  Staff  Assistant  (Legal)  to  a 
Commissioner.  Effective  June  6, 1988. 

Interstate  Commerce  Commission 

One  Staff  Advisor  (Management)  to 
the  Commissioner.  Effective  June  28, 
1988. 

National  Credit  Union  Administration 

One  Staff  Assistant  to  a  Board 
Member.  Effective  June  16, 1988. 

National  Labor  Relations  Board 

One  Attorney-Advisor  (Labor)  to  the 
Executive  Assistant  to  the  Chairman. 
Effective  June  17, 1988. 

Office  of  Management  and  Budget 

One  Confidential  Assistant  to  the 
Executive  Assistant  to  the  Director. 
Effective  June  21,  1988. 

President's  Commission  on  Executive 
Exchange 

One  Staff  Assistant  (Typing)  to  the 
Executive  Director.  Effective  June  20, 
1988. 


One  Information  Receptionist  to  the 
Executive  Director.  Effective  June  24, 
1988. 

Small  Business  Administration 

One  Special  Assistant  to  the 
Associate  Administrator  for  Minority 
Small  Business  and  Capital  Ownership 
Development.  Effective  June  7, 1988. 

United  States  Information  Agency 

One  Staff  Assistant  to  the  Director. 
Effective  June  6, 1988. 

United  States  Tax  Court 

One  Secretary  (Confidential 
Assistant)  to  a  Judge.  Effective  June  7, 
1988. 

U.S.  Office  of  Personnel  Management. 

Authority:  5  U.S.C.  3301.  3302:  E.O.  10577.  3 
CFR  1954-1958  Comp..  P.  218. 

Constance  Homer. 

Director. 

[FR  Doc.  88-16864  Filed  7-25-88;  8:45  am] 

BiLUNQ  COOE  632S-01-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-25923;  File  No.  CSE-68-1) 

Self-Regulatory  Organizations; 
Cincinnati  Stock  Exchange,  Inc^  Filing 
of  Proposed  Plan  for  Reporting  Minor 
Disciplinary  Rule  Violations 

Pursuant  to  section  19(d)(1),  15  U.S.C. 
78s(d)(l],  of  the  Securities  Exchange  Act 
of  1934  ("Act")  and  Rule  19d-l(c)(2) 
thereunder  17  CFR  240.19-l(c)(2).  notice 
is  hereby  given  that  on  March  7. 1988. 
the  Cincinnatti  Stock  Exchange,  Inc. 
("CSE"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("the  Commission")  a  proposed  rule 
change  to  establish  a  minor  disciplinary 
rule  violation  plan.'  For  covered  minor 
disciplinary  rule  violations,  the 
proposed  plan  would  relieve  the 
Exchange  from  the  current  reporting 
requirement  otherwise  imposed  by 
section  19(d)(1)  of  the  Act  for  "final" 
disciplinary  actions.  Amendment  No.  1. 
submitted  by  the  CSE  on  July  13. 1988. 
removes  three  violations  from  the 


'  See  Securities  Exchange  Act  Release  No.  21013 
dune  1, 1984),  49  FR  2383S  []une  i.  1984).  The 
Commission  adopted  amendments  to  paragraph  (c) 
of  Rule  19d-l  to  allow  self-regulatory  organizations 
("SROs")  to  submit,  for  Commission  appnival.  plans 
for  the  abbreviated  reporting  of  minor  rule 
violations.  Under  the  amendments,  any  disciplinary 
action  taken  by  the  SRO  for  violation  of  an  SRO 
Rule  that  has  been  designated  a  minor  rule  violation 
pursuant  to  the  plan  shall  not  be  considered  "final" 
for  purposes  of  section  19(d)(1)  of  the  Act  if  the 
sanction  imposed  consists  of  a  fine  not  exceeding 
S2S00  and  the  sanctioned  person  has  not  sought  an 
adjudication,  including  a  hearing,  or  otherwise 
exhausted  his  or  her  administrative  remedies. 
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original  proposal  and  establishes  a 
reporting  system  for  minor  disciplinary 
rule  violations  subiect  to  the  proposed 
plan.  The  CSE  filed  with  the 
Commission  the  proposed  rale  change 
as  described  in  Items  I,  U.  and  U  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

/.  The  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Proposed  Rule  Change  will 
authorize  the  Exchange,  in  lieu  of 
commencing  a  disciplinary  proceeding 
before  a  Hearing  Panel,  to  impKMe  a  fine, 
not  to  exceed  $2,500,  on  any  member, 
member  organization,  or  registered  or 
non-registered  employee  of  a  member 
organization  for  any  violation  of  an 
Exchange  Rule  which  the  Exchange 
determines  to  be  minor  in  nature.  Under 
the  Proposed  Rule  Change,  the  Exchange 
will  serve  a  written  statement  on  the 
person  against  whom  a  Hne  is  imposed, 
setting  forth  the  Rule  violated,  the  act  or 
omission  constituting  the  violation,  the 
fme  imposed,  and  the  date  that  the 
determination  becomes  ^al  and  the 
fme  must  be  paid  or  that  such 
detwmination  must  be  contested.  If  the 
person  against  whom  a  Hne  is  imposed 
pursuant  to  the  Rule  chooses  not  to 
contest  the  matter  and  pays  the  fine,  he 
waives  his  right  to  a  disciplinary 
proceeding  under  Rules  6.1  through  8.13 
and  any  review  of  the  mater  by  an 
Exchange  Committee  or  the  CSE  Board 
of  Trustees. 

Alternatively,  under  the  Proposed 
Rule  Change,  any  peson  may  choose  to 
contest  the  fme  by  submitting  a  written 
answer,  at  which  point  the  matter  shall 
become  a  disciplinary  proceeding 
subject  to  the  provisions  of  Rules  8.1 
through  8.13.  Under  the  Proposed  Rule 
Change,  in  any  such  disciplinary 
proceeding,  if  the  Hearing  Panel 
determines  that  the  person  charged  is 
guilty  of  the  Rule  violation(s]  charged, 
the  Panel  shall  (1)  be  free  to  impose  one 
or  more  disciplinary  sanctions  and  (2) 
determine  whether  the  Rule  violation(s) 
is  minor  in  nature.  The  Proposed  Rule 
Change  provides  that  the  Exchange  will 
not  publicize  any  matter  in  which  a  Hne 
is  imposed  under  Rule  8.14  or  where  a 
person  contests  a  Hne  imposed  under 
the  Rule  and  is  found  guilty  of  a  minor 
violation  by  the  Hearing  Panel,  except 
as  required  by  Rule  19d-l  of  the  Act.  If, 
in  a  contested  case,  however,  it  is 
determined  by  the  Hearing  Panel  or  the 
Board  that  the  Rule  violation  was  not 
minor  in  natiu-e,  there  will  be  full  public 


disclosure  by  the  Exchange.  The 
Exchange  specifically  provides  in 
paragraph  (e]  of  the  Rule  that  imposition 
of  a  fine  pursuant  to  the  Rule  is  not 
mandatory;  in  addition,  the  Exchange 
has  the  option,  whenever  it  determines 
that  any  violation  is  not  minor  is  nature, 
to  proceed  under  Rules  8.1  through  8.13 
rather  than  Rule  8.14. 

The  Proposed  Rule  Change  also 
designates  certain  specified  Rule 
violations  as  minor  Rule  Violations 
which,  if  uncontested,  would  not  be 
subject  to  the  provisions  of  Rule  19d- 
1(c)(1)  under  the  Act  requiring  that  self- 
regulatory  organization  promptly  Ble 
notice  with  the  SEC  of  any  final 
disciplinary  action  taken  with  respect  to 
any  person  or  organization.  The  CSA 
requests  that  it  be  relieved  of  the  current 
reporting  requirement  regarding  such 
violations,  provided  it  gives  notice  of 
such  violations  to  the  Commission  on  a 
quarteriy  basis.  The  CSE  will 
periodically  prepare  and  annoimce  to  its 
members  and  member  organizations  a 
revised  list  of  exchange  Rules  for 
violation  of  which  the  Exchange  may 
impose  fines  pursuant  to  Rule  8.14,  as 
well  as  the  fines  that  may  be  imposed 
for  such  violation. 

11.  Self-Regulatory  Organization's 
Statement  Regarding  the  Pn^KMod  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  Proposed  Rule 
Change  is  to  adopt  new  Rule  8.14,  which 
will  improve  the  Exchange's  ability  to 
efficiently  meet  its  statutory 
enforcement  responsibilities  by 
establishing  a  program  for  the 
imposition  of  fines  for  minor  violations 
of  Exchange  Rules  and  by  designating 
certain  specified  Rule  violations  as 
minor  Rule  violations. 

Rule  8.14  is  consistent  with  section 
6(b)(1),  6(b)(6)  and  19(g)(1)(A)  of  the  Act. 
Section  6(b)(1)  requires  that  an 
exchange  have  the  capacity  to  enforce 
compliance  by  its  members  and 
associated  persons  with  provisions  of 
the  Act,  the  Rules  thereunder  and  the 
rules  of  the  exchange.  Section  6(b)(6) 
provides  that  appropriate  disciplinary 
procedures  be  established  to  exact  such 
compliance.  Section  19(g)(1)(A)  requires 
each  SRO  to  enforce  compliance  by  its 
members  and  associated  persons  with 
its  rules,  as  well  as  Commission  rules 
and  regulations. 


B.  Self-Regulatory  Organization  'a 
Statement  on  Burden  on  Competition 

The  Exchange  beheves  that  the 
Proposed  Rule  Change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  any  conunents  on  the 
Proposed  Rule  Change. 

in.  Date  of  Effectiveiiess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  preiod  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  Proposed 
Rule  Change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  Proposed  Rule  Change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  topies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  Proposed  Rule  Change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  Proposed 
Rule  Change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pubhc  Reference  Section, 
450  5th  Street  NW..  Washignton,  DC 
Copies  of  such  fding  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self- regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  16, 1988. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
July  18. 1988. 

[FR  Doc.  88-16737  Filed  7-25-88;  8:45  am) 
BILUNO  CODE  MIO-OI-M 


[Release  No.  34-25929;  File  No.  s;R-DTC- 
8S-10] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Depository 
Trust  Company 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
notice  is  hereby  given  that  on  July  5, 
1988,  the  Depository  Trust  Company 
("DTC")  filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change.  The  proposal  establishes  new 
fees  relating  to  the  use  of  DTC's 
Receiver-Authorized  Delivery  ("RAD") 
function.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

DTC's  RAD  function  is  designed  to 
give  DTC's  Same-Day  Funds 
Settlement  *  ("SDFS")  participants  more 
control  over  their  SDFS  transactions. 
The  RAD  function  permits  SDFS 
participants  receiving  securities  to 
review  and  authorize  delivery  and 
payment  orders  before  items  are  posted 
to  their  accounts.  The  RAD  function  also 
enables  receiving  participants  to  set  a 
money  amount  such  that  if  any  incoming 
book-entry  delivery  exceeds  that  set 
amount,  the  delivery  must  first  be 
authorized  by  the  participant  before  its 
SDFS  settlement  account  is  debited.  The 
proposal  establishes  a  new  fee  schedule 
(attached  as  Exhibit  A)  relating  to  the 
use  of  the  RAD  function. 


'  For  a  more  detailed  discussion  of  the  RAD 
function,  see  Securities  Exchange  Act  Release  No. 
25886  duly  B,  1988).  53  FR  26698,  in  which  the 
Commission  published  notice  of  filing  and 
immediate  effectiveness  of  DTC's  propos.il 
establishing  RAD. 

*  The  SDFS  Service  provides  depository  and 
transaction  settlement  services  for  securities  that 
settle  in  same-day  funds.  On  July  9. 1987,  the 
Commission  issued  an  Order  approving 
implementation  of  an  SDFS  Service  pilot  program 
on  a  temporary  basis  until  January  31, 1988.  See 
Securities  Exchange  Act  Release  No.  24689,  52  FR 
28613.  On  February  4. 1988.  the  Commission 
extended  that  pilot  program  to  )une  30, 1988.  See 
Securities  E}i  change  Act  Release  No.  25306,  53  FR 


DTC  represents  that  the  proposed  fee 
schedule,  effective  June  1, 1988,  is  based 
on  costs  incurred  by  DTC  in  providing 
RAD  services.  DTC  further  represents 
that  these  fees  are  the  same  as  fees 
charged  for  services  similar  to  RAD.  In 
addition,  DTC  believes  that  these  fees 
are  consistent  with  section  17A(b)(3)(D) 
of  the  Act  in  that  they  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  DTC 
participants. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4.  At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 

Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-DTC-8&-ip. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW,  Washington,  DC. 
Copies  of  the  filing  (SR-DTC-88-10)  and 
of  any  subsequent  amendments  also  will 
be  available  for  inspection  and  copying 
at  DTC's  principal  office. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  July  20, 1988. 


Shirley  E.  HoIIis, 

Assistant  Secretary. 

Exhibit  A 


DTC  Service 

Fee 

Recetver-Auttwized  Dellvenes 

(RAD) 

A.     System-Established    Con- 

trols: 

1.    Possible    Substantially 

Overvalued          Deliver 

Orders/ Payment 

Orders: 

PTS  message  to  do- 

$0  06  per 

llvorer. 

nnessage. 

PTS  message  to  Re- 

SO 06  per 

ceiver. 

message 

Receivor      Authoriza- 

$0.06 per  item. 

tion. 

$4  00  per  item 

chargeatile  to 

deliverer. 

2.    All    Delivery    Orders/ 

Payment     Orders     Be- 

tween    2:00-2:30     PM 

(except      free      Deliver 

Orders     and,     tvetwecn 

2  00- 2: 15PM,     reclama- 

tions not  othermrise  sut> 

iect  to  receivor  auttiori- 

zation): 

PTS  message  to  de- 

$0.06 per 

liverer. 

message 

PTS  message  to  Re- 

SO 06  per 

ceiver. 

message. 

Receiver      Authonza- 

$0.06  per  item. 

tion. 

Receiver  Cancellation .. 

$4.00  per  Item 

chargeable  to 

deliverer 

3.        Dropped        Deliver 

$4.00  per  item 

Orders/Payment  Orders 

dropped 

due  to  Receiver's  failure 

chargeable  to 

to  authorize  or  cancel. 

receiver. 

B.    Receiver-Established   Con- 

trols: 

1.    Maintenance   of   RAD 

No  charge. 

Limits. 

2.     Deliver     Orders/Pay- 

ment Orders  Sutiject  to 

Receiver-Authorization: 

PTS  message  to  de- 

$0 06  per 

liverer. 

message 

PTS  message  to  Re- 

$0.06 per 

ceiver. 

message 

Receiver      Authoriza- 

$0.06  per  item. 

boo. 

Receiver  Cancellabon .. 

$4.00  per  Item 

chargeable  to 

deliverer. 

6900.  On  July  11, 1988,  the  Commission  further 
extended  the  SDFS  Service  pilot  until  August  31, 
1988.  See  Securities  Exchange  Act  Release  No. 
25870.  53  FR  28124. 


Dropped  Deliver  Orders/ 
Payment  Ordars 

Dellverar-Caused: 

1.  Deliver  Order  drop  due 
to  insufficient  securities 
position,  unless  DTC's 
system  showis  the  drop 
was  caused  by  notice  of 
potential  receive  of  a 
delivery  from  another 
Participant  which  subse- 
quently dropped. 

2.  Deliver  Order  drop  due 
to  insufficient  collateral. 


$4.00  per  item 
dropped 
chargeable  to 
deliverer. 


$4.00  per  item 
dropped 
chargeable  to 
deliverer. 


UMI 
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Exhibit  A— Continued 


DTCSwvkje 

Fee 

R.  Receivef-Causad 

1.  Drop  due  to  insufficient 

$4.00  per  item 

collateral 

dropped 

ctiargeat}le  to 

receiver. 

2.  Drop  due  to  insufficient 

$4  00  per  item 

fixed  or  adjustatile  net 

dropped 

detxt  cap. 

chargeable  to 

receiver. 

(FR  Doc.  88-16831  Filed  7-25-88:  8:45  am] 
BILUNG  CODE  M10-01-W 

[Fit*  No.  500-1] 

Cortex  International,  Ltd.,  Ram 
Industries,  Inc^  Order  of  Suspension 
of  Trading 

July  21, 1988. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  current  information 
concerning  the  securities  of  Cortez 
International,  Ltd.,  with  executive 
offices  located  in  Vancouver,  British 
Columbia,  Canada;  and  RAM  Industries, 
Inc.,  with  executive  ofHces  located  in 
Dallas,  Texas,  and  that  questions  have 
been  raised  about  the  adequacy  and 
accuracy  of  publicly  disseminated 
information  concerning,  among  other 
things,  the  Hnancial  statements  of  the 
companies,  the  flnancial  condition  of  the 
companies,  and  the  value  of  their  assets. 
The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  Cortez  International, 
Ltd.  and  RAM  Industries,  Inc. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Exchange  Act  of 
1934,  that  trading  in  the  Securities  of 
CORTEZ  International,  Ltd..  and  RAM 
Industries,  Inc.,  over-the-counter  or 
otherwise,  is  suspended  for  the  period 
from  9:00  a.m.  (EDT)  on  July  21. 1988 
through  11:59  p.m.  (EDT)  on  July  30. 
1988. 

By  the  Commission. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
(FR  Doc.  88-16736  Filed  7-25-88;  8:45  am] 

BILLING  CODE  MIO-OI-M 


[Rel.  No.  IC-16487;  812-7035] 

Freedom  Investment  Trust  and 
Freedom  Investment  Trust  II; 
Application 

July  20. 1988. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Freedom  Investment  Trust 
("Freedom")  and  Freedom  Investment 
Trust  II  ("Freedom  II"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  6(c]  for  an 
exemption  from  sections  2(a)(32). 
2(a)(35).  22(c),  22(d)  and  Rule  22c-l 
thereunder,  and  approval  under  section 
11(a). 

Summary  of  Application:  Applicants 
seek  an  order,  under  sections  6(c)  and 
11(a)  of  the  1940  Act.  to  amend  existing 
orders  [Investment  Company  Act 
Release  Nos.  15118  (May  28, 1986).  15455 
(December  4. 1986)  and  15745/15745A 
(May  19  and  June  2. 1987)  ("Existing 
Orders")].  The  amended  order  woiild 
allow  Applicants'  existing  series  and 
any  future  series  whose  shares  are  sold 
on  substantially  the  same  basis  as  the 
existing  series  (collectively  referred  to 
as  "Applicants"):  (a)  To  impose  a  new 
schedule  of  contingent  deferred  sales 
loads  ("CDSL")  on  certain  redemptions 
of  shares;  (b)  to  waive  the  CDSL  for  an 
additional  class  of  shares;  and  (c)  to 
continue  to  permit  certain  offers  of 
exchange  and  deferral  of  the  CDSL 
thereon. 

Filing  Date:  The  application  was  filed 
on  May  11. 1988.  and  amended  on  July  7, 
1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
August  12. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  afBdavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary.  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicants.  One  Beacon  Street.  Third 
Floor,  Boston.  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT 
Victor  R.  Siclari,  Staff  Attorney,  at  (202) 
272-3026  or  Curtis  R.  Milliard.  Special 
Counsel,  at  (202)  272-3030  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 


Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representationt 

1.  Applicants,  each  registered  under 
the  1940  Act  as  an  open-end, 
management  investment  company,  are 
"series  companies"  whose  shares  are 
offered  for  sale  to  the  public  through 
broker-dealers  pursuant  to  distribution 
agreements  with  Tucker,  Anthony  & 

R.  L.  Day.  Inc.  and  Freedom  Distributors 
Corporation  (the  "Distributors"). 
Applicants'  investment  manager  is 
Tucker  Anthony  Management 
Corporation.  Each  of  the  series  of 
Freedom  and  Freedom  II.  except  for  the 
Freedom  Money  Market  Fund  series  of 
Freedom,  currently  finances  its  own 
distribution  expenses  under  a  Plan  of 
Distribution  adopted  in  accordance  with 
Rule  12b-l  under  the  1940  Act.  The 
Freedom  Money  Market  Fund  series  is  a 
no-load  fimd  with  no  sales  commission 
of  any  kind  and  no  Rule  12b-l 
distribution  fee. 

2.  Under  the  Existing  Orders.  Freedom 
is  permitted  to  impose  a  CDSL  on 
certain  redemptions  of  shares  of  its  Gold 
&  Government  Trust.  Regional  Bank 
Fimd.  Government  Plus  Fimd,  Equity 
Value  Fund  and  Managed  Tax  Exempt 
Fund  series.  Freedom  II  is  permitted  to 
impose  a  CDSL  on  certain  redemptions 
of  shares  of  its  Global  Fund  and  Global 
Income  Plus  Fimd  series.  The  Existing 
Orders  also  apply  to  any  future  series  of 
Freedom  and  Freedom  II  which  is  sold 
on  substantially  the  same  basis  as  the 
series  noted  above.  In  determining  the 
applicability  of  the  CDSL  to  each 
redemption,  shares  of  a  series  of 
Applicants  are  redeemed  in  a  manner 
designed  to  result  in  the  lowest  possible 
charge.  Accordingly,  redemptions  are 
effected  from  the  following  categories  of 
shares  on  which  no  CDSL  is  imposed:  (1) 
Shares  of  a  series,  if  any,  on  which  an 
investor  previously  paid  a  front-end 
sales  charge;  (2)  shares  representing  the 
amount  of  the  increase,  if  any.  in  the  net 
asset  value  of  the  investor's  shares 
above  the  amount  of  the  total  payments 
for  the  purchase  of  shares  within  the 
last  three  years  and  (3)  shares 
representing  the  amoimt  of  the  net  asset 
value  of  the  investor's  shares,  if  any. 
purchased  more  than  three  years  prior 

to  the  redemption  and/or  shares 
purchased  through  reinvestment  of 
dividends  or  distributions.  Shares 
redeemed  to  satisfy  any  redemption 
request  in  an  amotmt  which  exceeds  the 
net  asset  value  of  the  shares  on  which 
no  CDSL  is  imposed  are  subject  to  the 
CDSL.  The  amount  of  the  CDSL  (if  any) 
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is  calculated  by  detenniniiig  the  date  on 
which  the  purchase  payment  that  is  the 
source  of  the  redemption  was  made  and 
applying  the  appropriate  percentage  to 
the  amoimt  of  the  redemption  subject  to 
the  charge. 

3.  Under  the  Existing  Orders,  the 
current  CDSL  imposed  is  three  percent 
during  the  first  year  following  the 
purchase  and  decreases  one  percent  per 
year  through  the  third  year  with  no 
charge  imposed  in  the  fourth  and 
subsequent  years.  For  purposes  of 
determining  the  number  of  years  from 
time  of  any  payment  for  the  purchase  of 
shares,  all  payments  during  a  month  are 
aggregated  and  deemed  to  have  been 
made  on  the  last  day  of  the  month.  In 
determining  the  rate  of  any  applicable 
CDSL,  it  is  assumed  that  a  redemption  is 
made  of  shares  held  by  the  investor  for 
the  longest  period  of  time  within  the 
applicable  three  year  period.  This 
results  in  the  CDSL  being  imposed  at  the 
lowest  possible  rate. 

4.  Applicants  propose  that  a  new 
CDSL  be  imposed  on  new  shares 
purchased  in  any  existing  or  future 
series  of  Applicants  after  Applicants 
receive  the  amended  order  requested 
herein,  and  after  the  Applicants' 
prospectuses  are  supplemented  to 
describe  the  proposed  CDSL.  Shares  of 
any  series  of  the  Applicants  purchased 
prior  to  the  date  the  proposed  CDSL 
becomes  effective  will  remain  subject  to 
the  current  CDSL,  and  Applicants' 
prospectuses  will  be  supplemented 
clearly  to  indicate  this.  The  calculation 
and  application  of  the  proposed  CDSL 
will  be  identical  to  the  current  CDSL 
already  approved  by  the  Existing  Orders 
except  that  the  proposed  CDSL  will  be 
calculated  and  will  extend  over  five 
years  (as  compared  with  the  current 
three  year  schedule)  with  an  additional 
1.0%  redemption  charge  in  years  four 
and  five.  Applicants  have  extended  the 
CDSL  schedule  in  order  to  assure 
adequate  recovery  by  the  Distributors  of 
the  new,  increased  sales  commissions 
they  will  pay  to  expand  the  distribution 
networic  of  broker-dealers  selling 
Applicants'  shares.  Except  for  the  new 
five  year  schedule,  the  proposed  CDSL 
to  be  imposed  with  respect  to 
Applicants'  shares  will  be  identical  to 
the  current  CDSL  already  approved  by 
the  Existing  Orders. 

5.  Under  the  Existing  Orders. 
Applicants  are  permitted  to  waive  the 
CDSL  on  certain  redemptions. 
Applicants  propose  that  the  CDSL  also 
be  waived  in  the  case  of  a  redemption 
by  a  bank  or  trust  company  acting  as 
trustee  that  has  purchased  $1  million  or 
more  of  any  series  of  Applicants. 

6.  Under  the  Existing  Orders,  shares  of 
any  series  of  Applicants  may  be 
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exchanged  for  shares  of  each  other 
without  the  imposition  of  the  current 
CDSL  at  the  time  of  the  exchange.  Such 
shares,  upon  subsequent  redemption, 
are  subject  to  the  CDSL  of  the  series  in 
which  the  shares  are  being  redeemed, 
calculated  by  reference  to  the  date  of 
initial  purchase  of  the  first  series' 
shares,  unless  such  shares  are  of  a  class 
for  which  a  waiver  is  permitted.  In  the 
case  when  a  shareholder  exchanges 
shares  of  any  series  of  Applicants 
subject  to  the  current  CDSL  into  the 
Freedom  Money  Fund,  the  period  of  time 
during  which  the  shareholder  holds  such 
Freedom  Money  Market  Fund  shares 
will  not  be  included  for  purposes  of 
calculating  the  series'  current  CDSL  (i.e., 
the  CDSL  period  is  tolled).  In  the  case 
when  a  shareholder  initially  purchases 
shares  of  the  Freedom  Money  Market 
Fund,  then  exchanges  such  shares  for 
shares  of  another  series  of  Applicants, 
the  shareholder  is  subject  to  the  CDSL 
of  such  series  and  the  CDSL  is 
calculated  from  the  date  of  such 
exchange.  Prior  to  receiving  the  Existing 
Orders  and  implementing  the  current 
CDSL,  certain  series  of  shares  of 
Applicants  were  distributed  %vith  a 
front-end  sales  load.  The  current  CDSL 
is  not  imposed  on  redemptions  of  such 
shares,  and  the  Existing  Orders  permit 
the  shareholder  to  exchange  such  shares 
for  any  other  sries  of  Applicants  and 
redeem  the  shares  without  the 
imposition  of  the  current  CDSL.  No 
exchange  fee  or  other  administrative  fee 
is  charged  for  any  of  the  exchanges 
between  the  series  of  AppUcants. 

7.  The  application  was  filed  to  clarify 
that  the  Applicants  may  continue  to 
offer  the  exchange  privilege  between 
their  series  of  shares,  as  described 
above,  after  implementation  of  the 
proposed  CDSL  schedule.  Since  the 
implementation  of  the  proposed  CDSL 
will  be  prospective  in  operation  (i.e.,  it 
will  apply  only  to  shares  of  Applicants 
purchased  aft^^r  Applicants  receive  an 
amended  order  from  the  SEC  as 
requested  herein),  the  Applicants' 
exchange  privilege  will  continue  to 
operate  generally  as  described  above 
and  as  follows: 

(1)  An  investor  who  purchased  shares 
of  a  series  of  Applicants  subject  to  the 
current  CDSL  and  thereafter  exchanges 
such  shares  for  another  series  after  the 
effectiveness  of  the  proposed  CDSL  and 
redeems  such  shares  will  remain  subject 
to  the  current  CDSL; 

(2)  An  investor  who  purchased  shares 
of  a  series  of  Applicants  with  a  fit)nt- 
end  sales  load  prior  to  the  effectiveness 
of  the  current  and  proposed  CDSL  and 
thereafter  exchanges  such  shares  for 
another  series  after  the  effectiveness  of 
the  proposed  CDSL  and  redeems  such 


shares  will  not  be  subject  to  the  current 
or  proposed  CDSL; 

(3)  An  investor  who  purchased  shares 
of  Freedom  Money  Market  Fund  prior  to 
the  effectiveness  of  the  proposed  CDSL 
and  thereafter  exchanges  such  shares 
for  another  series  after  the  effectiveness 
of  the  proposed  CDSL  and  redeems  such 
shares  will  be  subject  to  the  proposed 
CDSL;  and 

(4)  In  the  case  where  an  investor  with 
shares  subject  either  to  the  current 
CDSL  or  the  proposed  CDSL  exchanges 
those  shares  for  shares  of  the  Freedom 
Money  Market  Fund,  the  period  of  time 
during  which  the  investor  holds  shares 
in  the  Freedom  Money  Market  Fund  will 
not  be  included  for  purposes  of 
calculating  the  appropriate  CDSL  (i.e., 
the  CDSL  period  is  tolled). 

8.  Applicants  have  been  informed  by 
their  transfer  agent  that  the  transfer 
agency  will  be  able  to  monitor,  track 
and  effectuate  all  aspects  of  the 
proposed  CDSL  schedule  and  the 
exchange  privilege  described  above, 
including  the  requisite  holding  periods 
for  the  current  and  proposed  CDSL.  In 
connection  with  such  exchanges,  there 
will  be  no  financial  incentive  for  the 
Distributors  or  account  executives  or 
other  sales  persons  designed  specifically 
to  encourage  initiation  of  exchange 
transactions.  Applicants  will  not 
specifically  solicit  or  promote  exchange 
offers  (by  telephone  or  otherwise)  and 
will  establish  internal  monitoring  and 
review  procedures  with  the  Distributors 
to  ensure  that  such  exchanges  are  made 
at  the  request  of  the  investor  and  not  for 
the  personal  gain  of  the  Distributors  or 
any  sales  representative.  Applicants 
further  agree  to  comply  with  all 
applicable  federal  and  state  laws  and 
rules,  as  well  as  the  rules  and 
regulations  of  all  agencies  having 
jurisdiction.  Applicants  will  set  forth 
clearly  in  their  prospectuses  and/or 
statements  of  additional  information  the 
different  CDSL  schedules,  holding 
periods  and  exchange  privileges.  Also, 
the  Board  of  Trustees  of  each  Applicant 
in  the  periodic  review  of  each 
Applicant's  Plan  of  Distribution  adopted 
in  accordance  with  Rule  12b-l  under  the 
1940  Act  will  consider  the  effect  on  the 
Distributors  of  the  current  and  proposed 
CDSL  and  the  use  thereof. 

Applicants'  Legal  Conclusions 

1.  Applicants  submit  that  the 
proposed  CDSL,  the  proposed  waiver 
thereof  and  the  exchange  privilege  are 
appropriate  and  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poHcy  and  provisions  of 
the  1940  Act.  The  proposed  CDSL  is  fair. 
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equitable  and  in  the  best  interests  of 
shareholders  because  they  will  have  the 
advantage  of  greater  investment  dollars 
working  for  them  from  the  time  of  their 
purchase  of  Applicants'  shares  than 
with  the  traditional  front-end  sales 
charge.  With  respect  to  the  additional 
waiver  of  the  CDSL,  such  waiver  will 
comply  with  the  requirements  of  Rule 
22d-l  under  the  1940  Act  which  permits 
scheduled  variations  in,  or  elimination 
of,  front-end  sales  loads.  Also,  the  new 
CDSL  schedule  and  proposed  waiver 
will  not  adversely  impact  Applicants 
and  their  existing  shareholders. 
Applicants  also  believe  that  the  tolling 
of  the  proposed  CDSL  period  while  an 
investment  is  made  in  the  Freedom 
Money  Market  Fund  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  because  the  Freedom  Money 
Market  Fund  has  no  CDSL  or  other  sales 
load  or  Rule  12b-l  distribution  fee. 

2.  The  Applicants  believe  that  the  fact 
that  their  shares  will  be  subject  to  two 
different  CDSLs  for  a  period  of  time 
does  not  raise  concerns  under  section  18 
of  the  1940  Act  regarding  the  creation  of 
a  "senior  security."  Shares  of  each  of 
the  series  of  Applicants  will  have 
identical  voting  rights,  dividend, 
liquidation  and  other  rights  and  will 
share  pro  rata  in  all  income  and 
expenses  of  the  series.  Each  series  of 
shares  of  the  Applicants  will  continue  to 
have  only  one  net  asset  value  per  share. 
The  implementation  of  the  proposed 
CDSL  will  not  dilute  a  series'  assets  and 
reserves.  The  only  differences  between 
shares  of  the  Applicants  subject  to  the 
current  and  the  proposed  CDSL 
schedule  will  relate  to  the  redemption 
amount  received  by  the  shareholders 
due  to  the  differing  CD5L«chedules,  the 
holding  periods  for  the  CdSLs  and  the 
exchange  privileges  between  series  of 
the  Applicants  as  described  above  and 
more  fully  in  the  applicatiqn. 

Applicants'  Conditions       H^ 

If  the  requested  order  is  granted, 
Applicants  agree  to  the  following 
conditions: 

1.  Applicants  will  comply  with  the 
provisions  of  Rule  12b-l  under  the  1940 
Act  both  currently  and  as  that  Rule  may 
be  modified  by  the  SEC  in  the  future. 

2.  Applicants  will  comply  with  the 
provisions  of  Rule  22d-l  under  the  1940 
Act. 

3.  Applicants  will  comply  with  the 
provisions  of  proposed  Rule  lla-3  under 
the  1940  Act  if  and  when  it  is  adopted. 

4.  Any  subsequent  similar  series  of 
Applicants  will  undertake  to  limit  any 
future  offers  of  exchange  to  the  terms 
and  conditions  described  in  the 
application,  the  Existing  Orders,  and  in 


the  applications  thereto  (unless 
subsequently  superseded). 

5.  Shareholders  of  Applicants  will  be 
notified  by  means  of  the  Applicants' 
prospectuses  of  the  fact  that  Applicants 
reserve  the  right  to  modify  or  temiinate 
the  exchange  privilege. 

6.  In  connection  with  sales  literature 
«nd  advertising  that  refer  to  the 
Applicants'  exchange  privilege,  the 
Applicants  will  consider  the  desirability 
of  disclosing  that  they  reserve  the  right 
to  modify  or  terminate  the  exchange 
privilege. 

7.  Shareholders  will  be  notified  in 
writing  at  least  60  days  prior  to  any 
modification  or  termination  of  the 
Applicants'  exchange  privilege; 
provided,  however,  that  the  temporary 
cessation  of  the  sale  of  Applicants' 
shares  under  extraordinary 
circumstances  such  as  when  the 
Applicants  are  unable  to  effectively 
invest  amounts  in  accordance  with 
applicable  investment  objectives, 
policies  and  restrictions,  or  the 
suspension  of  the  redemption  of 
Applicants'  shares  pursuant  to  section 
22(e)  of  the  1940  Act  and  the  rules  and 
regulations  thereunder  shall  not  be 
considered  a  modification  or 
termination  of  the  Applicants'  exchange 
privilege. 

8.  Applicants  undertake  to  obtain  an 
amended  order  from  the  SEC  prior  to 
any  modification  (i.e.,  manner, 
frequency,  or  basis)  of  the  Applicants' 
exchange  privilege  in  a  manner  not 
described  in  the  application,  the  Existing 
Orders,  and  the  applications  thereto; 
provided,  however,  that  an  amended 
order  is  not  required  in  order  to 
terminate  the  Applicants'  exchange 
privilege. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Shirley  E.  Holiis, 

Assistant  Secretary. 

[FR  Doc.  88-16829  Filed  7-25-88;  8:45  am) 

BILLING  COOC  8010-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  1070] 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

agency:  Department  of  State. 
action:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511. 


summary:  The  Department  of  State  is 
responsible  for  determining  that 
adequate  educational  opportimities 
exist  at  Foreign  Service  posts  for 
dependents  of  U.S.  Government 
personnel  stationed  abroad,  and  for 
assisting  American-sponsored  overseas 
schools  demonstrate  U.S.  educational 
philosophy  and  practice.  The 
information  gathered  enables  the 
Department  to  advise  on  conditions  and 
make  judgments  regarding  assistance  to 
schools  for  the  improvement  of 
educational  opportunities.  The  following 
summarizes  the  information  collection 
proposals  submitted  to  OMB: 

1.  Type  of  request — ^Extension. 
Originating  office — Office  of 

Overseas  Schools. 
Title  of  information  collection — 

Overseas  Schools  Questionnaire. 
Form  number — FS-573,  A  and  B. 
Frequency — Aimual. 
Respondents — American  sponsored 

schools  abroad. 
Estimated  number  of  respondents — 

175. 
A  verage  hours  per  response — 1. 
Total  estimated  burden  hours — 175. 

2.  Type  of  request — ^Extension. 
Originating  office — Office  of 

Overseas  Schools. 
Title  of  information  collection — 

Request  for  Assistance. 
Form  number — FS-574. 
Frequency — Annual. 
Respondents — American  sponsored 

schools  abroad. 
Estimated  number  of  respondents — 

175. 
A  verage  hours  per  response — .5. 
Total  estimated  burden  hours — 87.5. 

3.  Type  of  request — Extension. 
Originating  office — Office  of 

Overseas  Schools. 
Title  of  information  collection — 

Approval  of  Funding  to  Support 

Educational  Projects. 
Form  number — IF-45. 
Frequency — Annual. 
Respondents — American  sponsored 

schools  abroad.  <^ 
Estimated  number  of  respondents — 

175. 
A  verage  hours  per  response — .25. 
Total  estimated  burden  hours^A3.75. 

4.  Type  of  request — Extension. 
Originating  office — Office  of 

Overseas  Schools. 
Title  of  information  collection — Grant 

Status  Report. 
Form  number — JF-61. 
Frequency — Quarterly. 
Respondents — American  sponsored 

schools  abroad. 
Estimated  number  of  respondents — 

175. 
A  verage  hours  per  response — .25. 
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Total  estimated  burden  hours — 218.75. 

Section  3504(h)  of  Pub.  L.  96-611  does 
not  apply. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Gail  J.  Cook  (202)  674-3538. 
Comments  and  questions  should  be 
directed  to  (OMB)  Francine  Picoult  (202) 
395-7340. 

Date:  July  11. 198& 
Richard  C  Faulk, 
Acting  Assistant  Secretary  for 
Administration. 
[FR  Doc.  88-16718  Filed  7-25-88;  8:45  am) 

BHJJNG  CODE  4710-24-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  Na  301-61] 

Unfair  Trade  Practices;  Brazirt  Lack  of 
Adequate  InteHectual  Property 
Protection  for  Pharmaceuticals  and 
Fine  Cttemicals 

aoency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  public  hearings  and 
request  for  public  comments  on  possible 
U.S.  actions  in  response  to  certain 
Brazilian  unfair  trade  practices. 

summary:  The  Trade  Policy  Staff 
Committee  (TPSC)  will  conduct  a  public 
hearing  on  possible  U.S.  actions 
following  the  President's  determination 
that  Brazil's  denial  of  adequate 
intellectual  property  protection  for 
pharamaceuticals  and  fine  chemicals  is 
unreasonble  and  a  burden  or  restriction 
on  U.S.  commerce.  The  President's 
determination  follows  from  a  section  301 
investigation. 

SUPPLEMENTARY  INFORMATION:  On  July 
23. 1987,  the  U.S.  Trade  Representative 
initiated  an  investigation  under  section 
302  of  the  Trade  Act  of  1974.  as 
amended  (the  "Act"),  concerning 
Brazil's  lack  of  patent  protection  for 
pharmaceuticals  and  fine  chemicals  (52 
FR  28223).  Initiation  of  the  investigation 
was  in  response  to  a  petition  filed  by  the 
Pharmaceutical  Manufacturers 
Association  (PMA)  under  section  302(a) 
of  the  "Act"  on  June  11. 1987.  The 
petition  was  filed  by  PMA  following 
unsuccessful  consultations  between  the 
Government  of  the  United  States  and 
the  Government  of  Brazil  concerning 
Brazil's  lack  of  product  and  process 
patent  protection  for  pharmaceuticals 
and  fine  chemicals. 

Following  the  initiation  of  the 
investigation,  the  United  States 
Government  again  held  consultations 
with  the  Government  of  Brazil  in  an 


attempt  to  find  a  mutually  satisfactory 
solution  to  our  concerns.  The 
Government  of  Brazil  is  not  prepared  to 
modify  its  law  su^iciently  to  provide 
adequate  intellectual  property 
protection  for  pharmaceuticals  and  fine 
chemicals. 

Therefore,  on  July  21. 1988.  the 
President  determined  under  section  301 
of  the  "Act"  that  the  Goverrunent  of 
Brazil  has  engaged  in  acts,  policies  and 
practices  with  respect  to  the  denial  of 
patent  protection  for  pharmaceuticals 
and  fine  chemicals  that  are 
unreasonable  and  burden  or  restrict  U.S. 
commerce.  The  President  also 
determined  that  he  intends  to  take 
appropriate  and  feasible  action  in 
response  to  the  Government  of  Brazil's 
policies  and  practices  and  is.  therefore, 
considering  increasing  customs  duties  or 
otherwise  restricting  the  importation  of 
products  from  Brazil  In  this  regard,  the 
President  directed  the  U.S.  Trade 
Representative  to  hold  pubUc  hearings 
on  a  list  of  products  accounting  for 
about  $200  million  worth  of  exports  to 
the  United  States  from  Brazil.  From  this 
list,  appropriate  products  will  be  chosen 
for  increased  duties  or  other  import 
restrictions. 

Legal  Authority 

Under  section  301  of  the  "Act."  the 
President  is  authorized  to  take  all 
appropriate  and  feasible  action  within 
his  power  to  obtain  the  elimination  of  an 
act,  poUcy  or  practice  of  a  foreign 
government  or  instrumentality  that 
denies  the  U.S.  benefits  under,  or  is 
inconsistent  with,  a  trade  agreement,  or 
is  othewise  unjustifiable,  unreasonble  or 
discriminatory  and  a  burden  or 
restriction  on  U.S.  commerce.  Section 
301(b)(2)  expressly  authorizes  the 
President  to  impose  duties  or  other 
import  restrictions  on  the  goods  of  a 
foreign  country  or  instrumentality  for 
such  time  as  he  deems  appropriate. 
Measures  under  section  301  may  be 
taken  on  a  discriminatory  or 
nondiscriminatory  basis,  at  the 
discretion  of  the  President. 

Public  Hearing 

In  response  to  the  President's 
directive  to  the  U.S.  Trade 
Representative,  the  TPSC  will  hold 
public  hearings  on  a  list  of  products 
accounting  for  about  $200  million  worth 
of  exports  from  Brazil  to  the  United 
States.  From  this  list,  appropriate  items 
will  be  chosen  for  increased  duties  or 
other  import  restrictions.  With  respect  to 
increasing  customs  duties,  the 
Administration  is  generally  considering 
an  increase  to  a  rate  of  100  percent  ad 
valorem.  The  attached  annex  contains 


those  products  of  Brazil  that  are  being 
considered. 

Public  hearings  will  be  held  on 
September  8  (and  9  if  necessary),  1988, 
at  9:30  a.m.  regarding  the  products  of 
Brazil  listed  in  the  attached  annex  that 
may  be  subject  to  increased  U.S. 
customs  duties  or  other  import 
restrictions  for  the  reasons  explained 
above.  The  comments  submitted  will  be 
considered  in  recommending  any  action 
under  section  301  to  the  U.S.  Trade 
Representative  for  his  recommendation 
to  the  President 

Comments  are  sought  on:  (1)  The 
appropriateness  of  the  products  being 
considered  for  possible  retaliation;  (2) 
the  levels  at  which  U.S.  customs  duties 
or  other  import  restrictions  should  be 
set;  and  (3)  the  degree  to  which 
increased  duties  or  other  import 
restrictions  might  have  an  adverse  effect 
on  U.S.  consumers  of  the  products 
concerned. 

The  hearings  will  be  held  in  Court 
Room  A,  Room  100,  in  the  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington.  DC  20436. 
Interested  persons  wishing  to  testify 
orally  must  provide  written  notice  of 
their  intention  by  noon  on  August  24, 
1988.  to  Ms.  Carolyn  Frank,  Secretary  of 
the  TPSC.  Office  of  the  U.S.  Trade 
Representative,  Room  523,  600 17th 
Street,  NW.,  Washington,  DC,  20506.  In 
addition,  they  must  provide  the 
following  information:  (1)  their  names, 
addresses  and  telephone  numbers;  and, 
(2)  a  summary  of  their  presentation, 
including  the  products,  with  Tariff 
Schedules  of  the  United  States  (TSUS) 
item  numbers,  to  be  discussed. 

In  addition,  persons  presenting  oral 
testimony  must  submit  a  complete 
written  statement  in  20  copies,  in 
English,  by  noon,  August  29, 1988.  to  Ms. 
Carolyn  Frank  at  the  address  listed 
above.  Remarks  at  the  hearing  will  be 
limited  to  5  minutes. 

Persons  not  wishing  to  participate  in 
the  public  hearing  may  submit  written 
comments,  in  20  copies,  by  noon,  August 
29, 1988,  to  Ms.  Carolyn  Frank  at  the 
address  listed  above.  All  written 
comments  must  be  filed  in  accordance 
with  15  CFR  2006.& 

The  Haimoniied  Systam  Tariff 
Nomendatute 

A  supplemental  notice  will  be 
published  as  soon  as  possible  which  will 
list  the  items  contained  in  the  armex  to 
this  notice  in  terms  of  the  Harmonized 
System  tariff  nomenclature  (HS).  The 
HS-based  list  will  represent  the  best 
possible  conversion  of  the  current 
TSUS-based  annex  cited  in  this  notice. 
However,  because  the  conversion  may 
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not  be  exact  due  to  differences  in  tariff 
nomenclature,  some  differences  in 
precise  product  coverage  may  occur. 
Therefore,  comments  will  be  sought  on 
any  product  coverage  discrepancies  that 
may  arise.  Submission  of  comments  and 
requests  to  appear  at  the  public  hearing 
on  the  HS-based  supplemental  notice  is 
required  on  the  same  dates  as  listed 
above. 
FOR  FURTHER  INFORMATION  CONTACT. 

Questions  about  products  under 
consideration  for  increased  duties  or 
other  import  restrictions  should  be 
directed  to  Mr.  Patrick  Hughes, 
International  Economist,  Office  of 
Industrial  Trade,  U.S.  Department  of 
Commerce,  (202)  377-3703.  Questions 
concerning  the  legal  status  of  this  case 
should  be  referred  to  Ms.  Catherine 
Field,  Associate  General  Counsel,  Office 
of  the  U.S.  Trade  Representative,  (202) 
395-3432.  Questions  concerning  the 
policy  issues  involved  in  this  case,  as 
well  as  any  other  questions,  should  be 
referred  to  Mr.  Jon  Huenemann,  Director 
of  Brazil  and  Southern  Cone  Affairs, 
Office  of  the  U.S.  Trade  Representative. 
(202)  395-5190. 
Sandra }.  Kristoff, 
Chairwoman,  Trade  Policy  Staff  Committee. 

BtLUNQ  CODE  3190-01-M 
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ANNEX 


TSUS  or 
TSUSA  1/ 
item  no. 


Article 


(The  bracketed  language  in  this  list  has  been  included  only  to 
clarify  the  scope  of  the  numbered  items  which  are  being  consid- 
ered, and  such  language  is  not  itself  intended  to  describe 
articles  which  are  under  consideration. ] 

Wood  moldings,  and  wood  carvings  and  ornaments  suitable  for 
architectural  or  furniture  decoration,  whether  or  not  drilled  or 
treated: 

Standard  wood  moldings,  not  drilled  or  treated: 

202.62  Pine  fPinus  spp.) 

202.64  Other 

202.66  Other 

206.30     Wood  doors  with  or  without  their  hardware 

Wood  pulp;  rag  pulp;  and  other  pulps  derived  from  cellulosic 
fibrous  materials  and  suitable  for  paper  making: 
Chemical  wood  pulp,  except  screenings: 
Sulphate  or  soda: 
Bleached: 

[Special  alpha  and  dissolving  grades] 
Other: 
250.0281  Softwood 

251.05     Paper  and  paperboard,  in  rolls  and  sheets,  not  cut  to  size  or 

thru      shape,  provided  for  in  subpart  B  of  part  A,  schedule  2,  of  the 
254.95     TSUS 

256.05     Paper  and  paperboard  cut  to  size  or  shape;  articles  of  paper  or 
thru      paperboard;  all  the  foregoing  provided  for  in  subpart  C  of  part  4, 

256.67  schedule  2,  of  the  TSUS 

256.70     Articles  not  specially  provided  for  of  pulp,  of  papier-mache, 

thru      of  paper,  or  of  paperboard,  provided  for  in  subpart  D  of  part  4, 
256.95     schedule  2,  of  the  TSUS 


UMI 
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TSUS  or 
TSUSA  1/ 
item  no. 


408.27 


408.32 
408.37 

408.44 


410.68 

thru 
412.71 

412.72 

417.10 

thru 
423.96 


Products  obtained,  derived,  or  manufactured  in  whole  or  in  part 
from  any  product  provided  for  in  subpart  A  or  B  of  part  1 , 
schedule  4,  of  the  TSUS: 
Pesticides: 

Not  artificially  mixed: 

[Fungicides;  herbicides  (including  plant  growth 
regulators)) 

Insecticides: 

[Articles  provided  for  in  item  408.24). 
Other 
Other: 

[ 1 , 2  - Benz isothiazolin- 3 - one ) 

Other 
Other 
Plastics  materials: 

Concentrated  dispersions  of  pigments  in  plastics  materials 

Products  suitable  for  medicinal  use,  and  drugs: 

Obtained,  derived,  or  manufactured  in  whole  or  in  part  from 
any  product  provided  for  in  subpart  A  or  B  of  part  1.  schedule  4 
of  the  TSUS: 
Drugs 

Drugs,  from  whatever  source  obtained,  produced,  or  manufactured: 
Guaiacol  and  its  derivatives 

Inorganic  chemical  compounds,  provided  for  in  subpart  C  of  part  2, 
schedule  4,  of  the  TSUS 


425.30 


429.22 


Nitrogenous  compounds: 

Monosodium  glutamate 

Halogenated  hydrocarbons: 
Carbon  tetrachloride 


U     Tariff  Schedules  of  the  United  States  (19  U.S.C.  1202). 
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TSUS  or 
TSUSA  1/ 
item  no. 


Article 


A32.15 

437.00 

thru 

438.02 

439.10 

thru 

440.00 


661.2003 
661.2006 
661.2009 


664.1059 


Chemical  mixtures  not  specially  provided  for: 

[Mixtures  that  are  in  whole  or  in  part  of  hydrocarbons  derived 
in  whole  or  in  part  from  petroleum,  shale  oil,  or  natural  gas] 

Other : 

Pesticides 

Alkaloids,  antibiotics,  barbiturates,  hormones,  vitamins,  and  other 
drugs  and  related  products,  provided  for  in  subpart  B  of  part  3, 
schedule  4,  of  the  TSUS 

Other  drugs  not  provided  for  in  subpart  A  or  B  but  provided  for  in 
subpart  C  of  part  3,  schedule  4,  of  the  TSUS 


Air-conditioning  machines,  comprising  a  motor-driven  fan  and  elements 
for  changing  the  temperature  and  humidity  of  air,  and  parts  thereof: 
Window  or  wall- type  air-conditioners: 

Under  10,000  BTU  per  hour 

10,000  to  16,999  BTU  per  hour 

17,000  BTU  per  hour  and  over 

Elevators,  hoists,  winches,  cranes,  jacks,  pulley  tackle,  belt 
conveyors,  and  other  lifting,  handling,  loading,  or  unloading 
machinery,  and  conveyors,  all  the  foregoing  and  parts  thereof  not 
provided  for  in  item  664.06,  664.07  or  664.08: 
[Industrial  robots] 
Other: 

Winches 


UMI 
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TSUS  or 
TSUSA  1/ 
item  no. 


Machine  tools: 

Metal -working  machine  tools: 

[Machine  tools  for  cutting  or  hobbing  gears;  boring,  drilling, 
and  milling  machines,  including  vertical  turret  lathes] 


Other: 


674.35  94 


684.20 


684.23 


Metal -forming  machine  tools: 

[Used  or  rebuilt;  other,  valued  under  $2,500  each] 
Other: 

[Shearing  machines,  punching  machines,  and 
combination  shearing  and  punching  machines; 
bending,  folding,  straightening  or  flattening 
machines] 

Other  metal -forming  machine  tools: 

[With  nunerical  controls  or  facings  for 
numerical  controls] 

Other: 

Presses : 

Mechanical 

Electric  instantaneous  or  storage  water  heaters  and  immersion  heaters; 
electric  soil  heating  apparatus,  and  electric  space  heating  apparatus; 
electric  hair  dryers,  hair  curlers,  and  other  electric  hair  dressing 
appliances;  electric  flatirons;  electro- thermic  kitchen  and  household 
appliances;  electric  heating  resistors  other  than  those  of  carbon;  all 
the  foregoing  and  parts  thereof: 
[Flatirons] 

Toasters,  waffle  irons,  skillets,  ovens,  stoves,  coffee  makers  and 
other  portable  electro- thermic  kitchen  and  household  appliances 

Other: 

Cooking  stoves  and  ranges,  and  parts  thereof: 
Microwave  ovens 
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TSUS  or 
TSUSA  1/ 
item  no. 


684.70 


684.90 


684.92 


684.94 
684.96 


685.38 
685.39 

685.40 


Article 


Microphones;  loudspeakers;  head  phones;  audio -frequency  electric 
amplifiers;  electric  sound  amplifier  sets  comprised  of  the  foregoing 
components;  and  parts  of  the  foregoing  articles  (including  microphone 
stands) 

Radiotelegraphic  and  radiotelephonic  transmission  and  reception  appar- 
atus; radiobroadcasting  and  television  transmission  and  reception 
apparatus,  and  television  cameras;  record  players,  phonographs,  tape 
recorders,  dictation  recording  and  transcribing  machines,  record 
changers,  and  tone  arms;  all  of  the  foregoing,  and  any  combination 
thereof,  whether  or  not  incorporating  clocks  or  other  timing  apparatus, 
and  parts  thereof: 

Television  cameras,  and  parts  thereof 

Radiotelegraphic  and  radiotelephonic  transmission  and  reception 
apparatus;  radiobroadcasting  and  television  transmission  and 
reception  apparatus,  and  parts  thereof: 

Television  apparatus,  and  parts  thereof: 

Television  receivers  and  parts  thereof: 
Having  a  picture  tube: 

Complete  television  receivers 

Assemblies  (including  kits  containing  all  parts 
necessary  for  assembly  into  complete 
receivers) : 

Monochrome 
Color 
(Radio-phonograph  combinations] 

Record  players,  phonographs,  record  changers,  turntables, 
and  tone  arms,  and  parts  of  the  foregoing: 
[Tone  arms  and  parts  thereof] 
Other 
Telephone  answering  machines,  and  parts  thereof 

Tape  recorders  and  dictation  recording  and  transcribing 
machines  (other  than  telephone  answering  machines),  and 
parts  thereof 
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Radiotelegraphic  and  radiotelephonic,  etc.  (con.): 
Other: 
685.42  Radio-television-phonograph  combinations 

Other: 

[Articles  designed  for  connection  to  telegraphic  or 
telephonic  apparatus  or  instrximents  or  to  telegraphic 
or  telephonic  networks] 

685.49  Other 

Electrical  switches,  relays,  fuses,  lightning  arresters,  plugs, 
receptacles,  lamp  sockets,  terminals,  terminal  strips,  junction  boxes 
and  other  electrical  apparatus  for  making  or  breaking  electrical 
circuits,  for  the  protection  of  electrical  circuits,  or  for  making 
connections  to  or  in  electrical  circuits;  switchboards  (except 
telephone  switchboards)  and  control  panels;  all  the  foregoing  and  parts 
thereof: 

Electrical  switches  and  relays: 

Containing  an  automatic  overload  or  tripping  mechanism 
(circuit  breakers): 
685.9002  Molded  case 

Other: 

Relays: 
685.9034  With  contacts  rated  at  less  than  10  A 

685.9036  With  contacts  rated  at  10  A  and  over 
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TSUS  or 
TSUSA  1/ 
item  no. 


Article 


692.3262 


700.3530 
700.3535 


Chassis,  bodies  (including  cabs),  and  parts  of  the  foregoing  motor 
vehicles  provided  for  in  items  692.02  thru  692.16: 
[Bodies  (including  cabs)  and  chassis] 
Other: 

[Cast-iron  (except  malleable  cast-iron)  parts,  not  alloyed 
and  not  advanced  beyond  cleaning,  and  machined  only  for  the 
removal  of  fins,  gates,  sprues,  and  risers  or  to  permit 
location  in  finishing  machinery] 

Other: 

[Automobile  truck  tractors,  if  imported  without  their 
trailers] 

Other: 

Brakes  and  parts  thereof: 

Brake  drums  and  rotors  (discs) 

Footwear,  of  leather  (except  footwear  with  uppers  of  fibers): 
[Huaraches;  McKay-sewed  footwear;  moccasins;  turn  or  turned 
footwear;  welt  footwear;  footwear  with  molded  soles  laced  to 
uppers;  slippers] 


Other: 


For  men ,  youths  and  boys : 
Soled  "moccasins": 
For  men 
For  youths  and  boys 


1/  Tariff  Schedules  of  the  United  States  (19  U.S.C.  1202) 


UMI 


Federal  Register  /  Vol.  53,  No.  143  /  Tuesday,  July  26, 1988  /  Notices 


28109 


ANNEX   (con.) 
-8- 


727.3560 


730.15 
730.17 
730.19 


740.11 
740.12 
740.13 
740.14 
740.15 


Furniture,   and  parts  thereof,   not  specially  provided  for: 
Of  wood: 

[Bent-wood  furniture,    and  parts   thereof] 
Other: 

Furniture  other  than  chairs: 

[Convertible  sofas,   sofa  beds,   and  similar 
dual-purpose   furniture;    desks   and  desk 
extensions;   dining  tables;   other  tables] 

Other: 

[Bedroom  furniture] 
Other : 

Shelving 

Pistols,  revolvers,  rifles,  shotguns,  and  combination  shotguns  and 
rifles,  »rr'"bl:ie  foregoing  which  are  firearms  designed  to  fire  shot, 
pellets/  or  bullets  (except  firearms  provided  for  in  item  730.10): 

PiSvtolsJand  revolvers: 
'"       ^^alued  not  over  $4  each 

Valued  over  $4  but  not  over  $8  each 

Valued  over  $8  each 

Jewelry  and  other  objects  of  personal  adornment,  and  small  articles 
ordinarily  carried  in  the  pocket,  in  the  handbag,  or  on  the  person  for 
mere  personal  convenience,  all  the  foregoing,  and  parts  thereof,  of 
precious  metal  (including  rolled  precious  metal),  of  precious  stones, 
of  natural  pearls,  of  precious  metal  (including  rolled  precious  metal) 
set  with  semiprecious  stones,  cameos,  intaglios,  amber,  or  coral,  or 
of  any  combination  of  the  foregoing: 

[Of  silver  (including  rolled  silver)  and  valued  not  over  $18  per 
dozen  pieces  or  parts] 

Other: 

Of  precious  metals: 

Necklaces  and  neck  chains,  almost  wholly  of  gold: 
Rope  ^ 

Mixed  link 
Other 
Other 
Other 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Secretary 

List  of  Countries  Requiring 
Cooperation  Witti  an  International 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1954,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  coimtries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 


Internal  Revenue  Code  of  1954).  The  list 
is  the  same  as  the  prior  quarterly  list 
published  in  the  Federal  Register. 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1954). 

Bahrain 
Iraq 
Jordan 
Kuwait 


Lebanon 

Libya 

Oman 

Qatar 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen,  Arab  Republic 

Yemen,  Peoples  Democratic  Republic  of 

Dated:  July  20. 1988. 
O.  Donaldson  Chapoion, 
Assistant  Secretary  for  Tax  Policy. 
[FR  Doc.  88-16810  Filed  7-25-88;  8:45  am) 
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Vol.  53.  No.  143 
Tuesday.  July  26,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

)uly  20. 1988. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
94-409),  5  U.S.C.  552B: 
TIME  AND  DATE:  July  27, 1988, 10:00  a.m. 
PLACE:  825  North  Capitol  Street.  NE.. 
Room  9306,  Washington.  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
information:  Lois  D.  CashelL  Acting 
Secretary,  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  Agenda.  882nd  Meeting— July 
27, 1988.  Regular  Meeting  (10:00  aan.) 

CAP-1. 
Project  Nos.  8377-002  and  003,  Central 
Hydroelectric  Corporation 
CAP-2. 
Project  No.  4376-003.  High  Country 
Resources 
CAP-3. 
Project  No.  2785-005.  Wolverine  Power 
Corporation 
CAP-4. 

Docket  No.  EL86-001  and  Project  No.  553- 
011.  The  City  of  Seattle.  Washington 
Department  of  Lighting 
CAP-5. 
Docket  No.  UL  88-27-001.  Consolidated 
Hydro.  Inc. 
CAP-6. 
Docket  No.  HB2O-85-1-000,  Public  Service 
Company  of  Indiana.  Louisville  Gas  and 
Electric  Company.  Ohio  Power  Company. 
City  of  Vanceburg/City  of  Hamilton. 
Kanawha  Valley  Company.  Elkem 
Metals  Company  and  Kentucky  Utilities 
Company 
CAP-7. 
Project  No.  9690-003.  Orange  and  Rockland 

Utilities.  Inc. 
Project  No.  9754-002.  Rio  Hydroelectric 
Associates.  Inc. 
CAP-«. 
Project  No.  5251-002,  City  of  Fort  Smith. 
Arkansas 


CAP-9. 
Project  Nos.  6568-003.  006  and  008.  Delmar 
Wagner 
CAP-10. 
Project  No.  8203-001.  Falls  Hydro 
Associates 
CAP-11. 

Project  No.  9711-000.  Inghams  Corporation 
CAP-12. 
Project  No.  9712-000.  Beardelee 
Corporation 
CAP-13. 
Docket  No.  ER88-123-000.  Cleveland 
Electric  Illuminating  Company.  Duquesne 
Light  Company.  Ohio  Edison  Company. 
Pennsylvania  Power  Company  and 
Toledo  Power  Company 
CAP-14. 

Docket  Nos.  ER88-447-000  and  ER88-57- 
001.  Vermont  Electric  Power  Company, 
Inc. 
CAP-1 5. 
Docket  Nos.  ER80-259-011.  ER80-793-OOa 
ER8O-355-000.  ER80-356-000  and  ER80- 
357-000.  Kansas  Gas  and  Electric 
Company 
CAP-16. 
Docket  No.  EL87-11-003.  North  Carolina 
Municipal  Power  Agency  Na  1  v.  Duke 
Power  Company 
Docket  No.  EL87-18-003.  Piedmont 
Municipal  Power  Agency  v.  Duke  Power 
Company 
Docket  No.  EL87-20-003.  North  Carolina 
Electric  Membership  Corporation  v.  Duke 
Power  Company 
CAP-17. 
Docket  No.  EL&3-24-006.  Seminole  Electric 

Cooperative.  Inc. 
Docket  No,  ER84-379-006,  Florida  Power 
and  Light  Company 
CAP-18. 
Docket  No.  QF8&-158-002,  Petrolia  Power 
Company 
CAP-19. 
Docket  Nos.  ER78-338-004.  ER79-47&-005 
and  ER80-313-005.  Public  Service 
Company  of  New  Mexico 
CAP-20. 
Docket  Nos.  ER84-571-001,  ERB5-486-001 
and  ER86-300-001,  (Phase  II).  Utah 
Power  &  Light  Company 
CAP-21. 
Docket  No.  ER86-704-001.  Canal  Electric 
Company 

Consent  Miscellaneous  Agenda 

CAM-1. 
Docket  No.  RMS8-25-000.  Generic 
Determination  of  Rate  of  Return  on 
Common  Equity  for  Pubhc  Utilities 
CAM-2. 
Docket  No.  FA85-71-001.  Central  Illinois 
Public  Service  Company 
CAM-3. 
Docket  No.  RM87-5-001.  Inquiry  Into 
Alleged  Anticompetitive  Practices 
Related  to  Marketing  Afliliates  of 
Interstate  Pipelines 


CAM-4. 
Docket  Na  RM87-17-001.  Natural  Gas 
Data  Collection  System 
CAM-5. 
Docket  No.  CP88-14-000.  Kenhidcy  PubHc 
Service  Conunission 
CAM-6. 
Docket  No.  GP88-13-O0a  Oklahoma 
Corporation  Commission 
CAM-7. 

Docket  No.  GP88-4-000,  Bamhart  Company 
CAM-8. 

Docket  No.  GP87-10-000.  Union  Texas 
Products  Corporation 
CAM-9. 
Docket  No.  RO86-13-000.  Merit  Petroleum. 
Inc. 
CAM-ia 
Docket  No.  RO88-3-00a  Intercoastal 
Operating  Company,  IOC  Production, 
Inc.  John  a  O'Leary.  W  JL  Dean.  ].H. 
Gilley.  Jr..  LE.  Lewis  and  Joe  N.  Pratt 

Consent  Gas  Agenda 

CAG-1. 
Docket  No.  RP88-204-000.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-2. 

Omitted 
CAG-3. 
Docket  No.  RP88-206-OOa  Tarpon 
Transmission  Company 
CAG-4. 
Docket  No.  RP88-209-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG-5. 
Docket  No.  RP88-211-000.  CNG 
Transmission  Corporation 
CAG-6. 
Docket  Nos.  RP85-13-020  and  CP86-578- 
015.  Northwest  Pipeline  Corporation 
CAG-7. 
Docket  No.  RP88-201-000.  East  Tennessee 
Natural  Gas  Company 
CAG-8. 
Docket  No.  RP88-203-000.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-9. 
Docket  No.  RP68-205-00a  Alabama- 
Tennessee  Natural  Gas  Company 
CAG-10. 
Docket  Nos.  RP88-207-000  and  RP87-5S- 
003.  Columbia  Gas  Transmission 
Corporation 
CAG-11. 
Docket  No.  RP88-21&-000.  Southern 
Natural  Gas  Company 
CAG-12. 
Docket  Nos.  TA88-5-29-000  and  OOL 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-13. 
Docket  No.  TA88-t-i9-00a  Williston  Basin 
Interstate  Pipeline  Company 
CAG-14. 
Docket  Nos.  TQ88-2-17-000  and  TM88-1- 
17-000.  Texas  Eastern  Transmission 
Corporation 
CAG-15. 
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Docket  Nos.  CP87-309-002  and  RP88-208- 
000,  Paiute  Pipeline  Company 
CAG-16. 

Omitted 
CA&-17. 
Docket  No.  RP85-165-000.  Distrigas  of 
Massachusetts  Corporation 
CAG-18. 
Docket  No.  RP88-190-000.  North  Penn  Gas 
Company 
CAG-19. 
Docket  No.  RP88-68-004,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-20. 

Docket  Nos.  TA88-^«-l 2-002  and  RP88-194- 

000,  Distrigas  Corporation  and  Distrigas 
of  Massachusetts  Corporation 

CAG-21. 
Docket  Nos.  RP82-71-022.  023,  CP85-636- 
005,  CP85-775-000  and  CP86-633-000, 
Northern  Natural  Gas  Company 
CAG-22. 
Docket  No.  RP8&-ig9-000.  Northwest 
Pipeline  Corporation 
CAG-23. 
Docket  No.  TA88-4-37-000,  001  and  002, 
Northwest  Pipeline  Corporation 
CAG-24. 
Docket  Nos.  RP88-125-001,  TQ88-1-22-001 
and  TA87-3-22-004,  CNG  Transmission 
Corporation 
CAG-25. 
Docket  Nos.  RP88-151-001  and  TQ88-1-27- 

001,  North  Penn  Gas  Company 
CAG-28. 

Docket  No.  RP88-e5-001.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-27. 
Docket  No.  RP88-106-0G1,  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAG-2a 
Docket  No.  RP88-128-001,  National  Fuel 
Gas  Supply  Corporation 
CAG-29. 
Docket  Nos.  RP88-146-001  and  TA88-3-25- 
001,  Mississippi  River  Transmission 
Corporation 
CAG-30. 
Docket  Nos.  RP88-47-003  and  RP88-47-005, 
Northwest  Pipeline  Corporation 
CAG-31. 
Docket  Nos.  RP88-96-002  and  RP88-96-003, 
Southern  Natural  Gas  Company 
CAG-32. 
Docket  No.  RP88-11S-001,  Texas  Gas 
Transmission  Corporation 
CAG-33. 
Docket  Nos.  RP88-12&-001  and  TQ88-1-16- 
001,  National  Fuel  Gas  Supply 
Corporation 
CAG-34. 
Docket  Nos.  RP88-119-001  and  TQ88-1-21- 
001,  Columbia  Gas  Transmission 
Corporation 
CAG-35. 
Docket  No.  RP88-17-012,  Southern  Natural 
Gas  Company 
CAG-38. 
Docket  Nos.  ST86-2102-001,  ST8&-2307- 
001,  ST86-2802-001.  ST8&-2«)3-001, 
ST87-6-0O1,  ST87-1425-001,  ST87-2279- 
001,  ST87-2365-001.  ST87-236&-001, 
ST87-2367-0O1,  ST87-2663-001,  ST87- 
3539-001,  ST87-3973-001,  ST87-3974-001 
and  ST88-1369-001.  Enogex  Inc. 
(formerly  Mustang  Fuel  Corporation) 


CAG-37. 
Docket  No.  TA86-3-59-008,  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAG-38. 
Docket  Nos.  TA88-1-27-002,  RP8ft-57-001 
and  RP88-110-001,  North  Penn  Gas 
Company 
Docket  No.  RP88-100-000,  Coming  Natural 
Gas  Corporation  v.  North  Penn  Gas 
Company 
CAG-39. 
Docket  No.  RP88-131-002,  Carnegie  Natural 
Gas  Company 
CAG-W. 
Docket  No.  RP87-61-002.  Eastern  Shore 
Natural  Gas  Company 
CAG-41. 
Docket  No.  RP86-143-001.  Columbia  Gas 
Transmission  Corporation 
CAG-12. 
Docket  Nos.  RP86-45-018  and  019.  El  Paso 
Natural  Gas  Company 
CAG-43. 

(A)  Docket  Nos.  RP86-119-008,  TA84-2-»- 
010  and  TA85-1-9-007,  Tennessee  Gas 
Pipeline  Company 

(B)  Docket  Nos.  RP86-119-007,  TA84-2-9- 
009  and  TA85-l-g-l)06,  Tennessee  Gas 
Pipeline  Company 

CAG-44. 
Docket  Nos.  CP88-99-001,  CP88-100-000 
and  CP88-143-000,  Transwestem 
Pipeline  Company 
CAG-45. 
Docket  Nos.  RP87-a2-000  and  RP86-148- 
000  (Phase  U),  Pacific  Gas  Transmission 
Company 
CAG-46. 
Docket  Nos.  RP88-1-000  and  001,  Bayou 
Interstate  Pipeline  System 
CAG-47. 
Docket  No.  RP88-62-000,  Equitable  Gas 
Company 
CAG-48. 
Docket  Nos.  RP87-fla-«n  and  RP86-148- 
003,  PaciHc  Gas  Transmission  Company 
CAG-49. 
Docket  Nos.  RP87-7-020  and  RP86-48-000 
(Minimum  Bill),  Transcontinental  Gas 
Pipe  Line  Corporation 
CAG-50. 
Docket  No.  ST88-2859-000,  Sandy  Hook 
Pipeline  Inc. 
CAG-51. 
Docket  No.  ST88-2553-00a  Wintershall 
Pipeline  Corporation  and  Hogan  Pipeline 
Corporation 
CAG-52. 
Docket  No.  ST88-2547-000,  Red  River 
Pipeline  Corporation 
CAG-53. 
Docket  Nos.  ST88-2555-000,  ST88-2905-000 
and  ST88-3337-000,  Louisiana  Intrastate 
Gas  Corporation 
CAG-54. 
Docket  No.  TA82-1-21-027,  Columbia  Gas 

Transmission  Corporation 
Docket  No.  CI64-26-028,  Chevron  U.S.A. 
Inc. 
CAG-55. 
Docket  No.  GP84-55-002,  CI88-119-001  and 
CI88-140-001.  Sunterra  Gas  Gathering 
Company 
CAG-56. 
Docket  No.  CIB7-290-001.  El  Paso 
Production  Company 


Docket  No.  CP87-553-001,  El  Paso  Natural 
Gas  Company 
CAG-57. 
Docket  No.  CI87-764-002,  BHP  Gas 
Marketing  Company 
CAG-58. 
Docket  No.  CI88-313-000.  El  Paso  Natural 
Gas  Company 
CAG-59. 
Docket  No.  CP85-M7-006,  Colorado 
Interstate  Gas  Company 
CAG-60. 
Docket  No.  CP87-238-001,  Ozark  Gas 
Transmission  System 
CAG-61. 
Docket  No.  CP8&-202-0O1.  Columbia  Gas 
Transmission  Corporation 
CAG-62. 
Docket  No.  CP88-106-002,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-63. 

Docket  Nos.  CP84-441-028,  CP80-65-062 
and  CP82-358-003,  Tennessee  Gas 
Pipeline  Company 
CAG-«4. 
Docket  No.  CP86-627-002,  Tri-Energy 
Pipeline  Company 
CAG-65. 

Omitted 
CAG-fi6. 
Docket  No.  CP87-309-001.  Southwest  Gas 
Corporation  and  Paiute  Pipeline 
Company 
CAG-67. 
Docket  No.  CP85-437-007,  Mojave  Pipeline 

Company 
Docket  No.  CP85-522-002.  Kern  River  Gas 

Transmission  Company 
Docket  No.  CP85-625-001,  Northwest 

Pipeline  Corporation 
Docket  Nos.  CP8ft-197-002  and  CP86-197- 

003,  El  Paso  Natural  Gas  Company 
Docket  No.  CP86-212-001.  Transwestem 

Pipeline  Company 
Docket  Nos.  CP87-479-001  and  CP87-480- 
000,  (Phase  II),  Wyoming-California 
Pipeline  Company 
CAG-68. 
Docket  No.  CP88-57O-O00.  Mobil  Bay 
Pipeline  Projects 
CAG-69. 
Docket  No.  CP86-215-000,  Questar  Pipeline 

Company 
Docket  No.  CP86-245-000.  Williams 
Natural  Gas  Company  and  Northwest 
Pipeline  Corporation 
Docket  No.  CP86-280-000,  Northwest 

Pipeline  Corporation 
Docket  No.  CP86-286-000,  Williams 

Natural  Gas  Company 
Docket  No.  CP86-606-000.  Pacific  Gas 
Transmission  Company 
CAG-70. 
Docket  No.  CP87-534-000.  Bayou  Interstate 
Pipeline  System  and  Pelican  Interstate 
Gas  System 
CAG-71. 
Docket  Nos.  CP87-548-000,  CP87-S52-000 
and  CP88-65-000,  United  Gas  Pipe  Line 
Company 
CAG-72. 
Docket  No.  CP88-324-000,  Greeley  Gas 
Company  and  Commerical  Pipeline 
Company,  Inc. 
CAG-73. 
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Docket  No.  CP8a-152-000,  Southern 
Natural  Gas  Company 
CAG-74. 

Omitted 
CAG-75. 
Docket  No.  CP87-28&-000,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-76. 
Docket  No.  CP88-554-000,  United  Gas  Pipe 
Line  Company 
CAG-77. 

Omitted 
CAG-78. 

Docket  No.  CP88-464-000,  Michigan 
Consolidated  Gas  Company 
CAG-79. 
Docket  No.  CP87-19-000.  Pacific  Gas 
Transmission  Company 
CAG-80. 
Docket  Nos.  CP86-636-003.  CP86-735-001, 
CP87-10-001.  CP87-66-001,  CP87-67-O01, 
CP87-84-001  and  CP87-21-002,  Pacific 
Gas  Transmission  Company 
CAG-81. 
Docket  No.  CP88-532-000,  ANR  Pipeline 
Company 
CAG-82. 
Docket  Nos.  CP86-589-005,  RP86-104-006 
and  RP87-30-012.  Colorado  Interstate 
Gas  Company 
CAG-83. 
Docket  No.  GP88-21-000.  Texas  Utilities 
Fuel  Company 

/.  Licensed  Project  Matters 

P-1.  Reserved 

//.  Electric  Rate  Matters 

ER-1. 
Docket  No.  ER88-478-000,  Ocean  State 

Power.  Order  concerning  rate  change 

amendments. 
ER-2. 
Docket  No.  ER83-726-000.  Boston  Edison 

Company.  Opinion  on  initial  decision 

determining  just  and  reasonable  rates  for 

transmission  services. 
ER3. 
Docket  No.  ER84-348-001.  American 

Electric  Power  Service  Corporation. 

Opinion  on  initial  decision  concerning 

equalization  of  extra-high  voltage 

transmission  costs. 

Miscellaneous  Agenda 

M-1. 
Docket  No.  RM88-17-000,  Regulations 
Governing  the  Public  Utility  Regulatory 
Policies  Act  of  1978.  Notice  of  proposed 
rulemaking. 
M-2. 
Reserved 

/.  Pipeline  Rate  Matters 

RP-1. 
Docket  Nos.  ST85-559-000.  ST85-789-000. 
ST85-630-000,  ST81-280-005,  ST81-260- 
004  and  ST81-2eO-003,  Enogex,  Inc. 
(formerly  Mustang  Fuel  Corp.).  Order 
concerning  rate  design  for  Enogex's 
Section  311  transportation  rates. 

RP-2. 
Docket  No.  ST83-429-003,  Lear  Petroleum 
Corporation.  Order  concerning  rate 
design  for  Lear's  Section  311 
transportation  rates. 

RP-3. 


Docket  Nos.  CP80-291-000  and  CP87-484- 
000,  Natural  Gas  Pipeline  Company  of 
America.  Order  concerning  gas  inventory 
charge  settlement. 
RP-4. 
Docket  Nos.  TA84-1-28-002  and  TA84-2- 
2&-002,  Panhandle  Eastern  Pipe  Line 
Company.  Opinion  on  initial  decision 
concerning  purchasing  practices. 
RP-5. 

Omitted 
RP-6. 
Docket  Nos.  TA85-1-16-004  and  TA85-2- 
16-002,  National  Fuel  Gas  Supply 
Corporation.  Opinion  on  initial  decision 
concerning  purchasing  practices. 
RP-7. 
Docket  Nos.  TA84-2-43-001  and  TA85-1- 
43-000,  Northwest  Central  Pipeline 
Corporation.  Opinion  on  initial  decision 
concerning  prudence  of  purchasing 
practices. 
RP-8. 
Docket  Nos.  GP84-56-007  and  RP83-42-006, 
Midwest  Gas  Users  Association.  Order 
on  remand. 

//.  Producer  Matters 

CI-1. 
Reserved 

///.  Pipeline  Certificate  Matters 

CP-1. 
Docket  No.  CP87-451-006,  Northeast  U.S. 

Pipeline  Projects.  Order  establishing 

guidelines  and  the  format  of 

environmental  data. 
CP-2. 

Docket  No.  CP87-451-008,  Northeast  U.S. 

Pipeline  Projects 
Docket  Nos.  CP88-198-000  and  CP86-524- 

000,  Iroquois  Gas  Transmission  System 
Docket  Nos.  CP8&-168-000  and  CP88-169- 

000,  Champlain  Rpeline  Company 
Docket  No.  CP88-177-000,  Transcontinental 

Gas  Pipe  Line  Corporation 
Docket  No.  CP88-194-000,  National  Fuel 

Gas  Supply  Corporation  and  Penn-York 

Energy  Corporation 
Docket  No.  CP88-174-000,  Tennessee  Gas 

Pipeline  Company 
Docket  No.  CP88-175-000,  Northeastern 

Gas  Transmission  Company 
Docket  No.  CP88-1 76-000,  Tennessee  Gas 

Pipeline  Company 
Docket  No.  CP88-17»-000,  Tennessee  Gas 

Pipeline  Corporation 
Docket  No.  CP88-182-000,  PennEast  Gas 

Service  Company,  CNG  Transmission 

Corporation  and  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CP88-189-000,  Algonquin  Gas 

Transmission  Company 
Docket  No.  CP88-195-000,  PennEast  Gas 

Service  Company,  CNG  Tranmsmission 

Corporation  and  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CP88-197-000.  PennEast  Gas 

Service  Company 
Docket  No.  CP88-186-000.  Algonquin  Gas 

Transmission  Company 
Docket  No.  CP8&-187-000,  Algonquin  Gas 

Transmission  Company 
Docket  No.  CP88-188-000,  Algonquin  Gas 

Transmission  Company 


Docket  No.  CP87-312-000,  PennEast  Gas 

Service  Company  and  Texas  Eastern 

Transmission  Corporation 
Docket  Nos.  CP87-92-O00.  CP87-92-001  and 

CP87-92-002.  PennEast  Gas  Service 

Company  and  Texas  Eastern 

Transmission  Corporation 
Docket  Nos.  CP88-190-000  and  CP88-191- 

000,  Greater  Northeast  Pipeline 

Corporation 
Docket  No.  CP88-192-000,  Algonquin  Gas 

Transmission  Company 
Docket  No.  CP88-180-000,  Texas  Eastern 

Transmission  Corporation 
Docket  Nos.  CP88-181-000,  CP88-195-000 

and  CP88-197-000,  PennEast  Gas  Service 

Company 
Docket  Nos.  CP87-312-000,  CP87-92-000, 

CP87-92-001  and  CP87-fl2-O02,  PennEast 

Gas  Service  Company  and  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CP88-183-000.  PennEast  Gas 

Service  Company  and  CNG 

Transmission  Corporation 
Docket  No.  CP8ft-194-O00,  National  Fuel 

Gas  Supply  Corporation  and  Penn-York 

Energy  Corporation 
Docket  No.  CP87-5-000,  CNG  Transmission 

Corporation 
Docket  No.  CP87-312-000,  PennEast  Gas 

Ser\'ice  Company  and  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CP87-313-900  and  CP87-314- 

000,  CNG  Transmission  Corporation 
Docket  No.  CP87-554-000.  Algonquin  Gas 

Transmission  Company 
Docket  No.  CP87-380-000,  Texas  Eastern 

Transmission  Corporation  and 

Algonquin  Gas  Transmission  Company 
Docket  Nos.  CP86-43-001  and  CP88-179- 

000.  Texas  Eastern  Transmission 
Corporation 

Docket  No.  CP88-388-<X)0.  PennEast  Gas 

Service  Company 
Docket  No.  CP88-185-000.  Algonquin  Gas 

Transmission  Company 
Docket  No.  CP8ft-193-000,  Eastern 

American  States  Transmission  Company. 

Order  on  consolidation  of  open-season 

projects. 
CP-3. 
Docket  No.  CP87-339-000,  Columbia  Gas 

Transmission  Corporation.  Application 

to  abandon  and  construct  replacement 

facilities  in  Orange  and  Rockland 

Counties,  New  York  and  increase  sales 

entitlements. 
CP-4. 
Docket  Nos.  CP87-4-000,  CP87-4-O01  and 

CP87-4-002.  PennEast  Gas  Services 

Company  and  Texas  Eastern 

Transmission  Corporation 
Docket  Nos.  CP87— 28-000  and  CP87-28- 

002,  Texas  Eastern  Transmission 

Corporation 
Docket  No.  CP87-5-000,  CNG  Transmission 

Corporation  (Formally  Consolidated  Gas 

Transmission  Corporation).  Application 

to  provide  long-term  firm  sales, 

transportation  and  storage  to  distributors 

in  New  York  and  New  Jersey. 
CP-5. 
Docket  No.  CP88-344-000  and  CP8&-344- 

001,  Consolidated  Gas  Transmission 
Corporation.  Application  to  construct 


28114  Federal  Register  /  Vol.  53.  No.  143  /  Tuesday,  July  26.  1968  /  Sunshine  Act  Meetings 


and  operate  pipeHne  faciHtiea  to  serve 
the  increased  reqairementt  of  Niagara 
Mohawk. 

cp-a. 

Docket  No.  C3^-447-00a  CNG 
Transmission  Corporation.  Application 
to  render  firm  storage  service  for 
Tennessee  Gas  PipeHne  Company. 

Lois  D.  CashaO, 

Acting  Secretary. 

[FR  Doc.  88-16903  Filed  7-22-68;  12.-08  pm] 

BILUNO  CODE  S717-«1-« 


NUCLEAR  REOULATORY  COMMSSKM 

DATE:  Weeks  of  )uly  25,  August  1,  8,  and 

15,1988 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIOERBX 

Week  of  July  25 

No  Commission  meetings  scfaedaled  for 
Week  of  July  25. 

Week  of  August  1 — Tentative 

Wednesday,  August  3 
2.00  p.m. 
Annual  Briefing  by  NUMARC  (Public 
Meeting). 

Thursday,  August  4 

2:00  p.m. 
Briefing  on  the  Status  of  Sequoyah  I  (Public 
Meeting). 


3:30  p.m. 

Affirmation /Discussion  and  Vote  (Public 
Meeting)  (if  needed). 
Friday,  August  5 
10:00  a.m. 
Briefing  on  Status  of  Efforts  to  Enhance 
Safety  of  Users  of  BY-Product  Materials 
(Publk  Meeting). 
2:00  p.m. 
Briefing  on  Individual  Plant  Examinations 
Generic  Letter  (Public  Meeting) 
(postponed  from  July  21). 

Week  of  August »— TentatiTa 

Tuesday,  August  9 

10:00  a.m. 
Briefing  on  Status  of  Agreements  tvith 
OSHA,  EPA  and  FEMA  Concerning 
Jurisdiction  Over  Non-Radiological 
Hazards  (Public  Meeting). 

2KX)  p.m. 
Briefing  on  Key  Licensing  Issues 
Associated  with  DOE  Sponsored 
Advanced  Reactor  Designs  (FHiblic 
Meeting). 

Wednesday.  August  10 

10:00  a.m. 
Briefing  on  Current  Status  on  Nuclear 
Materials  Transportation  [F*ublic 
Meeting). 

Thursday,  August  11 

10:00  a.m. 
Briefing  on  Status,  Results,  and 
Implementation  of  B&W  Reassessment 
(Public  Meeting). 
2:00  pjn. 
Follow  on  Birefing  on  Implementation  of 
Severe  Accident  Policy  (Public  Meeting). 


3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Week  of  August  15 — ^Tentadve 
Monday,  August  15 
2:00  p.m. 
Briefing  on  Center  for  Nuclear  Waste 

Regulatory  Analysis  (CNWRA)  (PuMic 

Meeting). 

Tuesday,  August  16 
2:00  p.m. 
Briefing  on  Maintenance  Workshop  (INiblic 
Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Note. — ^Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  a^irmation.  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETMOS 
CALL  (RECORDING):  (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

information:  William  Hill  (301]  492- 

1661. 

WUUam  M.  Hill,  ]i. 

Office  of  the  Secretary. 
July  21, 1988. 

[FR  Doc.  88-16921  Filed  7-22-88;  3:4~pm) 

BiLUNC  CODE  7S9O-01-M 


1988 


UMI 


28115 


Corrections 


Federal  Register 

Vol.  53.  No.  143 
Tuesday.  July  26,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
published   Presidential,   Rule,   Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  arid  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  8 

[Docket  No.  R-88-528;  FR-770] 

Nondiscrimination  Based  on  Handicap 
In  Federally  Assisted  Programs  and 
Activities  of  the  Department  of 
Housing  and  UrtMin  Development 

Correction 

In  rule  document  88-12141  beginning 
on  page  20216  in  the  issue  of  Thursday, 
June  2. 1988,  make  the  following 
corrections: 

1.  On  page  20216,  in  the  first  column, 
under  FOR  FURTHER  INFORMATION 
CONTACT,  in  the  fourth  and  fifth  lines, 
remove  "Department  of  Housing  and 
Equal  Opportunity,  Room  5230,". 

2.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  ninth  line,  "41"  should  read  "42". 

3.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  10th  line,  "other" 
should  read  "otherwise". 

4.  On  page  20219,  in  the  second 
column,  in  the  fourth  complete 
paragraph,  in  the  third  line, 
"Rehabilitation"  was  misspelled;  also,  in 
the  fourth  line.  "708(8)"  should  read 
"706(8]". 

5.  On  page  20220,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  eighth  line,  "desparate"  should 
read  "disparate". 

6.  On  the  same  page,  in  the  third 
column,  in  the  second  complete 
paragraph,  in  the  26th  line,  "from" 
should  read  "for". 

7.  On  page  20222,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
15th  line.  "§  814"  should  read  "§  8.14". 


8.  On  page  20224,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
9th  line  and  in  the  16th  line,  and  in  the 
third  paragraph,  in  the  3rd  line  and  in 
the  16th  line,  "25  unit8/75  percent" 
should  read  "25  unit/75  percent". 

9.  On  the  same  page,  in  the  second 
column,  in  the  first  line,  make  the  same 
correction. 

10.  On  the  same  page,  in  the  third 
column,  in  the  fifth  line,  make  the  same 
correction. 

11.  On  the  same  page,  in  the  same 
column,  in  the  third  line  from  the 
bottom,  "necessary"  should  read 
"necessarily";  also,  in  the  last  line,  "an" 
should  read  "and". 

12.  On  page  20228,  in  the  second 
column,  in  the  first  line,  "511.10(1)" 
should  read  "511.10(1)". 

§  8.4    (Corrected] 

13.  On  page  20236,  in  the  first  column, 
in  §  8.4(b)(l)(v),  in  the  sixth  line,  "and" 
should  read  "aid". 

§  8.21    (Corrected] 

14.  On  page  20238,  in  the  second 
column,  in  §  8.21(c](l](iii),  in  the  third 
line,  "of  should  read  "or". 

§8.24    (Corrected] 

15.  On  page  20239,  in  the  second 
column,  in  §  8.24(b),  in  the  20th  line, 
"requirements"  was  misspelled. 

§  8.30    (Corrected] 

16.  On  page  20241,  in  the  first  column, 
in  §  8.30,  in  the  fourth  line,  "511.10(1)" 
should  read  "511.10(1)". 

§8.56    [Corrected] 

17.  On  page  20243,  in  the  second 
column,  in  §  8.56(c)(6),  in  the  first  line 
"Amendments"  was  misspelled. 

18.  On  the  same  page,  in  the  third 
column,  in  §  8.56(g),  in  the  ninth  line, 
"receipt"  was  misspelled. 

19.  On  the  same  page,  in  the  same 
column,  in  §  8.56(g)(2),  in  the  second 
line,  "believed"  was  misspelled. 

20.  On  page  20244,  in  the  first  column, 
in  §  8.56(h)(1),  in  the  third  line, 
"officials"  should  read  "official". 

21.  On  the  same  page,  in  the  same 
column,  in  §  8.56(j)(l),  in  the  11th  line, 
"rights"  was  misspelled. 

22.  On  the  same  page,  in  the  same 
column,  in  §  8.56(j)(2),  in  the  11th  line, 
"violation"  was  misspelled. 


§8.57    [Corrected] 

23.  On  the  same  page,  in  the  second 
column,  in  §  8.57(a)  introductory  text,  in 
the  11th  line,  after  "but"  insert  "are". 

§  8.67    [Corrected] 

24.  On  page  20249,  in  the  second 
column,  in  §  8.67(o),  in  the  12th  line, 
after  "copy"  insert  "of. 

§  8.70    (Corrected] 

25.  On  page  20250.  in  the  second 
column,  in  |  8.70(c).  in  the  12th  line 
"proceeding  The"  should  read 
"proceeding.  The". 

BILLING  CODE  150S.01-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  511 

(Docket  No.  R-88-1401;  FR  2472] 

Rental  Rehabilitation  Grants 

Correction 

In  rule  document  88-15146  beginning 
on  page  25462  in  the  issue  of 
Wednesday.  July  6, 1988,  make  the 
following  correction: 

§511.10    [Corrected] 

On  page  25467,  in  the  second  column. 
in  §  511.10(e)(2)(i)(D),  in- the  first  line. 
"$8,000"  should  read  "$8,500". 

BILUNG  CODE  150»«14) 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Transfer  of  Administrative 
Jurisdiction;  Lucky  Peak  Lake  Project, 
ID 

Correction 

In  notice  document  88-14365  beginning 
on  page  24112  in  the  issue  of  Monday. 
June  27. 1988,  make  the  following 
correction: 

On  page  24113,  in  the  first  column,  in 
the  land  description,  T.  3  N.,  R.  4  E.,  in 
the  first  line,  after  "Meridian"  insert  ", 
Boise". 

BILLING  COOE  1SOS-01-0 


VOL 


ISS 


1988 


UMI 


Tuesday, 
July  26,  1988 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Parts  124,  144,  146,  and  148 
Underground  Injection  Control  Program; 
Hazardous  Waste  Disposal  Injection 
Restrictions  and  Requirements  for  Class 
I  Wells;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  124,  144,  146,  and  148 
IFRL-3382-71 

Underground  Injection  Control 
Program:  Hazardous  Waste  Disposal 
Injection  Restrictions;  Amendments  to 
Technical  Requirements  for  Class  I 
Hazardous  Waste  Injection  Wells;  and 
Additional  Monitoring  Requirements 
Applicable  to  all  Class  I  Wells 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  Rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  promulgating  its 
approach  to  implementing  the  statutorily 
mandated  prohibitions  on  the 
underground  injection  of  hazardous 
waste.  This  action  is  being  taken  in 
response  to  amendments  to  the 
Resource  Conservation  And  Recovery 
Act  (RCRA)  enacted  through  the 
Fiazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  In 
addition,  the  Agency  is  promulgating 
amendments  to  the  existing 
Underground  Injection  Control  (UIC) 
Regulations  as  they  pertain  to  hazardous 
waste  injection. 

Today's  notice  codifies  at  40  CFR  Part 
148,  for  those  hazardous  wastes  that  are 
disposed  in  Class  I  hazardous  waste 
injection  wells,  the  directly  applicable 
sections  of  Part  268.  the  Agency's 
regulatory  framework  for  implementing 
the  land  disposal  restrictions  (51  FR 
40572  etseq.  November  7. 1986). 

Part  148  also  specifies  the  effective 
date  of  the  restrictions  on  injection  of 
specific  hazardous  wastes.  Today's  rule 
includes  effective  dates  for  the 
restrictions  on  injection  of  solvent 
wastes  and  of  dioxin-confaining  wastes. 
A  recent  proposal  has  specified  effective 
dates  for  "California  list "  wastes  (as 
defined  by  section  3004(d)  of  RCRA  and 
at  52  FR  25760,  July  8. 1987)  and  for 
certain  wastes  prohibited  under  section 
3004(g)  of  RCRA  (53  FR  14892  et  seq.. 
April  26, 1988).  Further  proposals  will 
specify  effective  dates  for  the  remaining 
section  3004(g)  wastes.  Finally,  Part  148 
defines  the  two  circumstances  under 
which  a  waste  otherwise  prohibited 
from  injection  may  be  injected:  (1)  when 
the  waste  has  been  treated  in 
accordance  with  the  requirements  of 
Part  268  pursuant  to  section  3004(m)  of 
RCRA;  or  (2)  when  an  applicant  has 
demonstrated  to  the  satisfaction  of  the 
Administrator  that  there  will  be  no 
migration  of  hazardous  constituents 
from  the  injection  zone  for  as  long  as  the 
wastes  remain  hazardous.  Under  this 


rule,  an  applicant  may  submit  a  petition 
to  the  Administrator  containing  the 
demonstration.  An  applicant  may  make 
a  demonstration  of  "no  migration" 
based  on  either:  (1)  an  absence  of  fluid 
movement  out  of  the  injection  zone;  or 
(2)  an  active  process  of  waste  reduction, 
transformation,  or  immobilization  within 
the  injection  zone.  Upon  a  successful 
demonstration,  the  applicant  will  be 
granted  an  exemption  from  the 
prohibition. 

Today's  promulgation  also  contains 
changes  to  40  CFR  Parts  124, 144  and 
146.  the  Class  I  injection  well 
regulations.  These  amendments  apply  to 
owners  and  operators  of  all  Class  I 
hazardous  waste  well,  including:  those 
injecting  wastes  not  yet  subject  to  a 
prohibition,  those  injecting  wastes 
which  meet  the  treatment  standards 
promulgated  pursuant  to  §  3004(m)  of 
RCRA,  and  those  whose  wastes  have 
been  banned  and  who  have  received  an 
exemption  under  Part  148.  The  changes 
to  §  124.10  and  §  146.13  pertain  to  all 
owners  and  operators  of  Class  I  wells. 
DATES:  New  Part  148,  is  effective  July  26, 
1988.  All  other  amendments  are  effective 
August  25, 1988. 

ADDRESSES:  The  official  record  for  this 
rulemaking  is  located  in  Room  101 3C 
East  Tower,  Office  of  Drinking  Water 
{WH-550),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  and  is  available 
for  viewing  from  9:30  a.m.  to  3:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  Eric  Callisto  at  (202)  382-5508 
for  appointments. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Atcheson,  Office  of  Drinking  Water 
{WH-550),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460,  (202)  382-5508. 
SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

/.  Background 

A.  Statutory  Authority 

1.  Section  3004(f) 

2.  Section  3004(g) 

B.  Summary  of  the  Land  Disposal  Restrictions 

Framework 

C.  Effect  on  State  UIC  Primacy 

//.  Summary  of  Today's  Rulemaking: 
Response  to  Comments;  Part  148 

A.  Proposed  Standard  for  Demonstrating 
Protection  of  Human  Health  and  the 
Environment 

1.  Alternative  Procedures  for  Implementing 
§§  3004(f)  and  (g) 

2.  Generic  Petition  Demonstrations 

3.  Scope  of  the  "No  Migration"  Petition 
Demonstrations 

4.  Statutory  and  Regulatory  Definition  of 
Injection  Zone 


5.  Hazardous  Levels  at  the  Unit  Boundary 

B.  Applicability— §148.1 

C.  Definitions— §  148.2 

D.  Dilution  Prohibition— §  148.3 

E.  Case-by-Case  Extensions — §  146.4 

F.  Waste  Specific  Prohibitions— §§  148.10  and 

148.11 

1.  FOOl  through  F005  Solvent  Wastes 

2.  Dioxins 

3.  Other  Proposed  Prohibitions 

G.  Petition  Standards— §  148.20 

1.  Biising  Determinations  on  10.000  Years 

2.  Molecular  Diffusion 

3.  Use  of  Models 

4.  Use  of  a  Safety  Factor 

5.  Required  Compliance  with  Certain  Part 
14f)  Standards 

a.  Permit  Modification 

b.  Timing  of  Mechanical  Integrity  Tests 

c.  Requiring  Compliance  with  other  Part 
146  Standards 

H.  Information  to  be  Submitted  in  Support  of 

Petitions- §148.21 
I.  Procedures  for  Petition  Submission. 

Review,  and  Approval  or  Denial — 

§  148.22 
|.  Review  and  Termination  of  Exemptions — 

§§148.23  and  148.24 

///.  Summary  of  Today's  Rulemaking: 
Response  to  Comments:  Part  146.  Subpart  C 

A.  General  Comments  on  Part  146 

1.  Stringency  of  the  Regulations 

2.  Application  of  Part  146  to  §  3004(b|(l) 

B.  Applicability— §  146.61 

C.  Siting  Requirements — §  146.62 

1.  Need  for  Additional  Siting  Requirements 

2.  Consideration  of  Seismicity  in  Local 
Geology 

3.  Geologic  Criteria 

4.  Standards  Applicable  to  the  Injection 
and  Confining  Zone 

5.  Additional  Safeguards 

D.  Area  of  Review— §  146.63 

1.  Increase  in  the  Size  of  the  Area  of 
Review 

2.  Calculation  of  the  Area  of  Review 

E.  Corrective  Action  for  Wells  in  the  Area  of 

Review — §  146.64 

1.  Application  of  the  Area  of  Review 

2.  Abandoned  Well  Protocol 

F.  Construction  Requirements — §  146.65 

1.  General  Construction  Concerns 

2.  Well  Materials  and  Compatibility 
Requirements 

3.  Casing  and  Cementing 

4.  Mechanical  Packers  and  Fluid  Seals 

G.  Logging.  Sampling,  and  Testing — §  146.66 

1.  Coring 

2.  Data  Collecting  Requirements 

3.  Logging  Tool  Concerns 

4.  Witnessing  of  Logging  and  Testing 
Procedures 

H.  Operating  Requirements — §  146.67 

1.  Annulus  Pressure  Requirements 

2.  Continuous  Recording  and  Alarm 
Requirements 

3.  Fault  and  Fracture  Propagation 

I.  Testing  and  Monitoring  Requirements — 
§  146.68 

1.  Waste  Analysis  Plan 

2.  Hydrogeologic  Compatibility 

3.  Compatibility  with  Well  Materials 

4.  Mechanical  Integrity  Testing 

5.  Ambient  Monitoring 


Federal  Register     /  Vol.  53.  No.  143  /  Tuesday,  {uly  26,  1988  /  Rules  and  Regulations 


28113 


6.  Seismic  Monitoring 
).  Reporting  Requirements— 1 14'j.»)9 

1.  Injeclivity  Index 

2.  Shutdown  Requirements 

3.  Annular  F!uid  I^ss  or  Gain 

K.  Information  to  be  Ev.iluatcd  by  the 
Director— §  140.70 

1.  Confining  Zone  Penetrations 

2.  Regional  Seismicity 

3.  Waste  Stream  Analysis 
I.  Closure— §  146.71 

1.  Pressure  Decay  Data 

2.  Cementing  and  MIT  Requirements 

3.  Authority  to  Temporarily  Cease  Injection 

4.  "Closure" 

M.  Post-Closure  Care  and  Financial 

Responsibility  for  Post-Closure  Care — 
§§146.72  and  146.73 

1.  Post-Closure  Care 

2.  Financial  Responsibility 

IV.  Summary  of  Today's  Rulemaking: 
Response  to  Comments;  Section  146.13. 
Ambient  Monitoring  for  AH  Class  I  Wells 

V.  Summary  of  Today's  Rulemaking: 
Response  to  Comments:  Amendments  to 
Parts  124  and  144 

A.  Part  124  » 

B.  Part  144 

VI.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 

C.  Paperwork  Reduction  Act 

D.  Administrative  Procedures  Act 

VII.  References 

A.  Reference  List  for  Part  148 

B.  Reference  List  for  Part  146 

List  of  Subjects 
I.  Background 

A.  Statutory  Authority 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  enacted 
on  November  8, 1984.  impose  substantial 
new  responsibilities  on  those  who 
handle  hazardous  waste. 

The  amendments  prohibit  the 
continued  land  disposal  of  untreated 
hazardous  waste  beyond  specified 
dates,  unless  the  Administrator 
determines  that  the  prohibition  is  not 
required  in  order  to  protect  human 
health  and  the  environment  for  as  long 
as  the  wastes  remain  hazardous  (RCRA 
sections  3004  (d)(1).  (e)(1).  {f)(2).  (g)(5)). 
Congress  established  a  separate 
schedule  in  section  3004(f)  for  making 
determinations  regarding  the  disposal  of 
dioxins  and  solvents  and  the  list  of 
wastes  specified  in  section  3004(d)(2). 
termed  the  California  list,  in  injection 
wells. 

Wastes  that  meet  the  treatment 
standards  set  by  EPA  under  section 
3004(m)  of  RCRA  are  no  longer 
prohibited  and  may  be  land  disposed. 
The  statute  requires  EPA  to  set  "levels 
or  methods  of  treatment,  if  any.  which 
substantially  diminish  the  toxicity  of  the 
waste  or  substantially  reduce  the 


likelihood  of  migration  uf  hazardous 
conbtituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized"  (RCRA  section  3004{m](l)). 

Lrtnd  disposal  prohibitions  are 
effective  immediately  upon 
promulgation  unless  the  Agency  sets 
another  effective  date  based  on  the 
earliest  date  that  adequate  alternative 
treatment,  recovery,  or  disposal 
capacity  which  is  protective  of  human 
health  and  the  environment  will  be 
available  (RCRA  sections  3004(h)  (1) 
and  (2)).  However,  these  effective  date 
variances  may  not  exceed  2  years 
beyond  the  otherwise  applicable 
effective  date.  In  addition,  two  1-year 
case-by-case  extensions  of  the  effective 
date  may  be  granted  under  certain 
circumstances  (RCRA  section 
3004(h)(3)). 

For  the  purposes  of  the  land  disposal 
restrictions  program,  the  statute 
specifically  defines  land  disposal  to 
include,  but  not  be  limited  to.  any 
placement  of  hazardous  waste  in  a 
landfill,  surface  impoundment,  waste 
pile,  injection  well,  land  treatment 
facility,  salt  dome  or  salt  bed  formation, 
or  underground  mine  or  cave  (RCRA 
section  3004(k)).  The  legislation  also  sets 
forth  a  series  of  deadlines  for  Agency 
action.  For  a  full  explanation  of  the 
statutory  framework  the  reader  is 
referred  to  the  preamble  for  the 
regulations  that  EPA  has  already 
proposed  or  promulgated  under  the 
statute,  particularly  51  FR  1602  et  seq.. 
January  14, 1986:  51  FR  19300  et  seq.. 
May  28, 1986:  51  FR  40572  et  seq.. 
November  7, 1986;  51  FR  44714,  et  seq., 
December  11, 1986;  52  FR  21010  et  seq., 
June  4, 1987;  52  FR  22356  et  seq..  June  11, 
1987;  52  FR  25760  et  seq..  July  8, 1987;  52 
FR  32446  et  seq.,  August  27, 1987;  53  FR 
11742  et  seq.,  April  8, 1988;  53  FR  14892 
et  seq.,  April  26, 1988;  and  53  FR  17578  et 
seq.,  May  17, 1988.  The  following 
discussion  describes  more  specifically 
the  statutory  framework  for  injection 
wells. 

1.  Section  3004(0 

Section  3004(f)(  addresses  the 
disposal  by  injection  of  solvents, 
dioxins,  and  California  list  wastes. 
Specifically,  this  section  requires  the 
Administrator  to  promulgate  rules 
prohibiting  the  disposal  of  such  wastes 
into  wells  if  it  may  "reasonably  be 
determined  that  such  disposal  may  not 
be  protective  of  human  health  and  the 
environment  for  as  long  as  the  waste 
remain  hazardous  *  *  *  ".  if  EPA  does 
not  determine  those  instances  where 
disposal  would  meet  this  standard,  the 
injection  of  these  wastes  is  prohibited 
under  section  3004(f)(3). 


2.  Section  3004(g) 

Section  3(K)4(g)  of  RCRA  applies  the 
same  standards  and  procedures  to  all 
methods  of  land  disposal.  If  recjuires  the 
Agency  to  set  a  schedule  for  making 
land  disposal  restriction  decisions  for  all 
hazardous  wastes  listed  or  identified  in 
40  CFR  Part  261  under  RCRA  section 
3001(c)  as  of  November  8, 1984,  other 
than  the  wastes  referred  to  in  sections 
3004  (d)  and  (e).  EPA  submitted  this 
schedule  to  Congress  on  May  28. 1986 
(51  F/?  19300  e^sei?.). 

Section  3004(g)(5)  provides  that  the 
regulation  promulgated  by  the 
Administrator  must  prohibit  methods  of 
land  disposal  except  for  methods 
"which  the  Administrator  determines 
will  be  protective  of  human  health  and 
the  environment  for  as  long  as  the  waste 
remains  hazardous  *   *  *  ". 

Further,  the  section  provides  that, 
except  for  wastes  which  comply  with 
the  standards  promulgated  pursuant  to 
section  3004(m),  a  method  of  land 
disposal  may  not  be  determined  to  be 
protective  of  human  health  and  the 
environment,  "unless,  upon  application 
by  an  interested  person,  it  has  been 
demonstrated  to  the  Administrator,  to  a 
reasonable  degree  of  certainty,  that 
there  will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  or 
injection  zone  for  as  long  as  the  wastes 
remain  hazardous." 

RCRA  section  3004(g)(6)  provides  that 
if  EPA  fails  to  take  action  under  section 
3004(g)(5)  by  the  statutory  deadlines  for 
any  hazardous  waste  according  to  the 
schedule,  such  hazardous  waste  may  be 
disposed  of  in  landfills  or  surface 
impoundments  only  if  such  disposal 
units  are  in  compliance  with  the 
minimum  technological  requirements  set 
forth  in  RCRA  section  3004(o)  for  new 
facilities.  In  this  situation,  placement  of 
such  wastes  in  other  types  of  land 
disposal  units  (e.g.,  deep  injection  wells) 
would  not  be  precluded  by  section 
3004(g)(6).  See  130,  Cong.  Rec.  S9192 
(daily  ed.,  July  25. 1984).  If  EPA  fails  to 
set  treatment  standards,  grant  a  petition 
or  grant  a  variance  under  section  3004(h) 
for  any  of  the  scheduled  listed  wastes 
by  May  8, 1990,  then  the  particular 
wastes  involved  will  be  prohibited  from 
land  disposal. 

The  land  disposal  prohibitions  apply 
to  all  hazardous  wastes  identified  or 
listed  under  RCRA  section  3001  as  of 
November  8, 1984,  the  date  of  enactment 
of  HSWA.  For  any  hazardous  waste 
identified  or  listed  under  RCRA  section 
3001  after  November  8. 1984,  EPA  is 
required  to  make  land  disposal 
restriction  determinations  (i.e.,  establish 
treatment  standards)  within  6  months  of 
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the  date  of  identificalion  or  listing 
(RCRA  section  3004(g)(4)).  However,  the 
statute  does  not  impose  an  automatic 
prohibition  on  land  disposal  if  EPA 
misses  a  deadline  for  any  newly  listed 
or  identified  waste. 

B.  Summary  of  the  Land  Disposal 
Restrictions  Framework 

The  Agency  has  promulgated  in  40 
CFR  Part  268  the  regulatory  framework 
for  implementing  the  land  disposal 
restrictions.  (51  FR  40572  etseq..  Nov.  7. 
1986).  Corrections  to  the  November  7, 
1986,  final  rule  were  included  in  a  June 
4. 1987.  Federal  Register  notice  (52  FR 
21010)  to  clarify  the  Agency's  approach 
to  regulating  restricted  wastes.  Some 
changes  to  the  framework  were  also 
made  in  the  July  8. 1987,  rulemaking  on 
the  California  list  wastes  (52  FR  25760). 
Part  148  codifies  the  sections  of  Part  268 
that  are  directly  applicable  to  injection 
wells.  In  addition,  today's  rule  specifies 
effective  dates  for  restrictions  on  certain 
injected  hazardous  wastes.  Part  148  also 
provides  the  standard  and  procedures 
by  which  petitions  to  dispose  of  an 
otherwise  prohibited  waste  by  injection 
will  be  reviewed  and  exemptions 
pursuant  to  these  petitions  will  be 
granted  or  denied. 

Part  148  is  similar  in  approach  to  Part 
268.  The  Agency  believes,  however,  that 
it  is  useful  to  the  regulated  community 
and  to  the  State  regulators  to  have 
requirements  regarding  injection  wells 
located  in  the  same  portion  of  the  Code 
of  Federal  Regulations  as  are  other 
requirements  pertaining  to  these  wells. 
Hazardous  waste  injection  wells  are 
regulated  under  the  authority  of  both  the 
Safe  Drinking  Water  Act  (SDWA)  and 
RCRA.  These  regulations  have  been 
codified  along  with  other  regulations 
under  the  SDWA  in  Parts  124. 144, 145. 
146  and  147  of  the  Code  of  Federal 
Regulations. 

We  expect  that  eventually  the  Part 
148  standards  will  be  implemented  by 
the  same  State  agencies  that  currently 
have  primacy  for  the  UIC  program. 

The  framework  which  the  Agency  has 
promulgated  to  implement  the  land 
disposal  restrictions  for  surface  disposal 
facilities  is  as  follows:  For  each  waste 
that  the  Agency  prohibits  from  land 
disposal,  the  Agency  intends  to 
promulgate  treatment  standards  under 
Part  268,  Subpart  D  that  meet  the 
requirements  of  section  3004{m)  of 
RCRA.  Once  the  standards  are  effective, 
restricted  wastes  may  be  land  disposed 
of  in  a  RCRA  Subtitle  C  facility  (eg.,  a 
UIC  Class  I  hazardous  waste  well)  if 
they  meet  the  treatment  standard. 

Upon  the  effective  dates  of  the 
prohibitions,  wastes  that  do  not  comply 
with  the  applicable  treatment  standards, 


or  are  not  subject  to  a  national  capacity 
variance,  or  that  do  not  have  a  case-by- 
case  extension  under  §  268.5  are 
prohibited  from  placement  in  land 
disposal  units  unless  an  exemption  has 
been  granted  by  the  Administrator 
under  §  268.6  pursuant  to  a  petition 
demonstrating  that  such  disposal  units 
will  not  allow  migration  of  hazardous 
constituents  for  as  long  as  the  wastes 
remain  hazardous. 

For  injection  wells,  EPA  has  adopted 
the  same  treatment  standards  that  have 
been  promulgated  in  Part  268  Subpart  D 
for  injected  wastes,  as  provided  in  Part 
148  Subpart  B.  After  the  effective  date  of 
a  prohibition  in  Part  148  Subpart  B, 
untreated  wastes  can  only  be  injected  if 
an  exemption  has  been  granted  by  the 
Administrator  pursuant  to  a  petition 
under  Part  148  Subpart  C,  or,  on  a  case- 
by-case  basis,  an  extension  to  the 
effective  date  has  been  granted 
according  to  the  procedures  outlined  in 
§  268.5.  An  extension  may  not  exceed 
one  year,  and  the  Administrator  may  not 
renew  it  more  than  once. 

C.  Effect  on  State  UIC  Primacy 

The  requirements  being  promulgated 
today  could  affect  the  status  of  States 
with  primary  enforcement  authority  for 
the  UIC  program.  Specifically,  a  State 
will  have  to  amend  its  program  to 
conform  with  the  new  regulations  at 
Parts  124, 144.  and  146  by  April  24, 1989 
(section  1422(b)(1)  of  the  SDWA).  Of 
course,  a  State  which  now  prohibits 
Class  I  wells  in  general  or  injection  of 
hazardous  waste  would  not  be  required 
to  make  such  a  demonstration,  since 
such  a  program  would  be  more  stringent 
than  either  existing  or  new  UIC 
requirements. 

The  Agency  notes  that  the  new 
requirements  will  remove  the  existing 
"shield"  for  hazardous  waste  well 
permits.  That  is,  under  the  previous 
regulations,  permits  could  not  be 
modified,  revoked,  or  reissued  to  require 
compliance  with  new  regulations  unless 
the  permittee  requested  or  agreed. 
Under  today's  amendment  to  Part  144, 
new  regulations  would  be  grounds  for 
initiating  permit  modification.  These 
changes  to  Parts  124  and  144— unlike  the 
effect  of  the  land  disposal  restrictions 
which  are  immediately  effective — will 
not  take  effect  in  primacy  states  until 
EPA  approves  the  modification  of  the 
State  program. 

The  Agency  expects  that  part  of  a 
State's  demonstration  that  its  program 
conforms  with  the  amended  regulations 
would  be  an  amendment  to  the 
Memorandum  of  Agreement  where  the 
state  would  agree  on  a  schedule  to 
modify  existing  permits,  if  necessary,  to 
incorporate  the  new  regulations. 


States  need  not  seek  authorization  to 
administer  Part  148  to  maintain  UIC 
primacy.  However,  the  Agency  also 
expects  that  Stale  agencies  which  have 
primacy  for  the  UIC  program  will  wish 
to  implement  Part  148,  and  receive 
authorization  to  grant  exemptions  from 
land  disposal  restrictions.  However, 
before  such  authorization  can  be 
granted  the  State  would  have  to 
demonstrate  that  it  has  authorization  to 
implement  §§3004  (f),  (g),  and  (h)  of 
RCRA.  A  thorough  discussion  of  the 
conditions  under  which  such 
authorization  can  take  place  can  be 
found  in  50  FR  28728  et  seg..  July  15, 
1985.  In  addition,  where  jurisdiction  for 
UIC  and  RCRA  do  not  reside  in  the 
same  State  Agency,  EPA  will  require  a 
Memorandum  of  Understanding 
between  the  two  entities,  clearly 
outlining  responsibility  for  granting 
exemptions. 

11.  Summary  of  Today's  Rulemaking: 
Response  to  Comments;  Part  148 

A.  Proposed  Standard  for  Demonstrating 
Protection  of  Human  Health  and  the 
Environment 

As  noted  in  the  proposal,  sections 
3004  (f)  and  (g)  both  require  a 
demonstration  that  injection  is 
protective  of  human  health  and  the 
environment.  Under  section  3004(g)  it  is 
clear  that  such  a  demonstration  must 
include  a  showing  of  "no  migration"  of 
hazardous  constituents  from  the 
injection  zone  for  as  long  as  the  wastes 
remains  hazardous.  EPA  believes  that 
the  "no  migration"  standard  of  section 
3004(g)  helps  define  what  is  protective 
of  human  health  and  the  environment 
under  section  3004(f).  Section  3004(g),  by 
its  terms,  restricts  the  injection  of 
certain  hazardous  wastes  into  injection 
wells.  In  the  proposal,  EPA  noted  that 
the  wastes  covered  under  section  30O4;f) 
are  just  as  hazardous  to  human  health 
and  the  environment  as  those  under 
section  3004(g),  and  concluded  that 
injection  of  either  set  of  wastes  should 
be  subject  to  the  same  standard  Thus, 
the  Agency  proposed  thai  the 
demonstration  should  be  similar  for  all 
injection  wells  regardless  of  the  type  of 
injected  waste  and  that  the  "no 
migration"  standard  should  apply  to  all. 
For  this  reason,  the  Agency  is  using  a 
petition  process  and  standard  that  is  the 
same  for  all  prohibited  hazardous 
wastes  that  are  injected,  whether  they 
fall  under  subsection  (f)  cr  (g). 

Several  commenters  supported  this 
interpretation  of  the  law.  Other 
commenters  stated  that  the  "application 
and  demonstration"  clause  of  sections 
3004  (d)(1)  and  (g)(5)  of  RCRA  would  not 
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necessarily  require  procedures  as 
rigorous  or  time  consuming  as  EPA's 
proposed  petition  process.  Moreover, 
these  latter  commenters  point  out  that 
section  3004(f]  simply  does  not  contain 
the  application  and  demonstration 
clause  and  could,  therefore,  differ  in 
procedural  approach. 

1.  Alternative  Procedures  for 
Implementing  Sections  3004  (f)  and  (g) 

Several  commenters  suggested  an 
alternative  approach  whereby  the 
Agency  could  make  a  determination  that 
injection  of  wastes  in  accordance  with 
the  substantive  standards  of  §  148.20 
will  be  protective  of  human  health  and 
the  environment.  The  Agency  could  then 
promulgate  rules  prohibiting  injection 
which  is  not  in  compliance  with  these 
standards.  Such  action,  the  commenters 
maintained,  would  satisfy  the  Agency's 
mandate  under  sections  3004  (f)  and  (g). 

EPA  believes  that  RCRA  provides 
significant  latitude  in  the  procedural 
approaches  to  determinations  under 
sections  3004(d).  (e).  (f).  and  (g)  of 
RCRA.  Under  any  of  these  approaches 
EPA  would  need  to  support 
determinations  under  section  3004(g)(5) 
that  there  is  "no  migration  of  hazardous 
constituents  while  the  waste  remains 
hazardous"  with  sufficient  technical 
basis,  whether  part  or  all  of  that  basis  is 
generic  to  the  practice  of  hazardous 
waste  injection.  Under  section  3004(f), 
EPA  would  need  to  support  the  finding 
that  hazardous  waste  injection  is 
"protective  of  human  health  and  the 
environment".  As  a  matter  of  policy,  and 
not  statutory  mandate,  EPA  is 
approaching  the  standards  for  injection 
wells  under  sections  3004  (f)  and  (g) 
identically  and  is  choosing  the  petition 
process  in  this  final  rule  to  make 
appropriate  findings  under  both 
sections.  The  suggested  alternatives 
which  rely  on  more  generic  findings  that 
the  method  of  underground  injection 
meets  the  standard  along  with  facility 
certifications  would  not  be  as  reliable  as 
determinations  based  on  site-specific 
demonstrations.  To  the  extent  that 
geology  varies  areally,  the  difficulty  of 
modeling  and  characterizing  the  geology 
increases:  the  degree  of  uncertainty 
associated  with  a  demonstration 
increases  also. 

2.  Generic  Petition  Demonstrations 

In  the  proposal,  the  Agency  requested 
comment  on  a  number  of  alternate 
approaches  for  satisfying  the 
requirements  of  section  3004(f)  of  RCRA. 
These  approaches  were  proposed  in 
light  of  the  Agency's  ability  to  process 
"no  migration"  petitions  in  the  period 
between  promulgation  of  this  regulation 
and  the  "hard  hammer"  deadline  of 


August  8, 1988.  for  §  3004(f)  wastes.  One 
proposed  approach  was  the  submittal  of 
generic  petitions.  Under  this  scenario, 
operators  injecting  the  same  waste  into 
a  single  formation  could  submit  one 
petition  seeking  an  exemption  from  the 
ban,  provided  that  the  sites  shared 
similar  regional  and  basic  site-specific 
geologies.  Similarly,  it  was  proposed 
that  a  single  State  could  petition  for  a 
waiver  from  the  ban  for  injection 
facilities  within  that  State.  These 
approaches  received  extensive 
comment,  both  pro  and  con. 
Commenters  who  disagreed  with  these 
approaches  did  so  on  the  basis  of  what 
they  perceived  as  petitioners'  inability 
to  submit  information  on  geologies  and 
waste  streams  that  would  be  general 
enough  to  describe  more  than  one 
facility,  yet  specific  enough  to  insure  "no 
migration"  at  every  site. 

The  Agency  understands  this  position, 
and  realizes  that  successful  petitions  of 
this  nature  will  be  difficult  to  develop. 
This  option  is  certainly  within  the  legal 
parameters  of  a  RCRA  "no  migration" 
demonstration,  however,  and  as  such,  it 
will  be  a  permissible  petitioning 
alternative  for  the  regulated  community. 
The  Agency  has  no  intention  of  lowering 
the  standards  being  promulgated  today 
in  allowing  the  use  of  generic  petitions. 
Such  petitions  will  have  to  adequately 
meet  all  of  the  regulatory  requirements 
of  Part  148  that  insure  protection  of 
human  health  and  the  environment. 

3.  Scope  of  the  "No  Migration"  Petition 
Demonstrations 

Several  commenters  contended  that 
exemptions  granted  pursuant  to  a  "no 
migration"  demonstration  were  intended 
by  Congress  to  be  limited  in  number. 
They  inferred  from  the  Agency's 
proposal  that  a  sizable  portion  of  the 
injection  facilities  might  pass  the 
demonstration  and  stated  that  this 
somehow  violated  the  statute. 

The  Agency  would  like  to  note  that 
until  petitions  are  received  and 
processed.  EPA  has  no  clear  idea  of  the 
number  of  demonstrations  which  might 
be  successful.  Some  very  preliminary 
worst-case  modeling  performed  by  EPA 
did  indicate  that  the  demonstration  was 
achievable  by  some.  The  Agency 
believes  that  Congress  was  setting  a 
very  stringent  performance  standard, 
not  creating  an  arbitrary  quota. 
Moreover,  there  is  evidence  that 
Congress  recognized  that  some  UIC 
wells  could  meet  this  standard  (see  S. 
Rept.  284  98th  Cong.  1st  Sess.  at  14  and 
Cong.  Record  S.  9153,  July  25, 1984).  The 
exact  number  or  percent  of  petitions 
which  are  deemed  successful  must  be 
determined  by  whether  facilities  have 
the  hydrogeologic  or  geochemical 


characteristics  capable  of  meeting  the 
standard,  not  on  some  predetermined 
number  of  sites  which  ought  to  be 
allowed  to  meet  the  standard. 

4.  Statutory  and  Regulatory  Definition  of 
Injection  Zone 

Several  commenters  sought  to  limit 
the  statutory  and  regulatory  term 
"injection  zone"  in  a  manner  which,  in 
EPA's  view,  (1)  is  not  mandated  by 
RCRA  or  the  SDWA,  (2)  is  not 
consistent  with  current  regulations,  (3)  is 
irrational  for  the  purposes  of  RCRA 
sections  3004  (f)  and  (g).  and  (4)  would 
provide  no  benefits  to  environmental 
protection.  At  the  heart  of  their 
argument  is  the  concept  that  an  injection 
zone  may  not  contain  confining 
material.  Fluid  penetration  into  such 
material,  they  would  argue,  is 
necessarily  migration  from  an  injection 
zone.  EPA  rejects  these  arguments. 

The  term  injection  zone  under  RCRA 
sections  3004  (f)  and  (g)  and  in  the  UIC 
program  must  have  a  functional  meaning 
as  the  unit  which  must  contain  the 
waste.  Containment  can  only  occur 
within  the  relatively  less  permeable 
confining  material.  The  legislative 
history  of  the  1984  HSWA  amendments 
states  that  "(ijn  determining  appropriate 
confinement  from  which  migration  shall 
not  be  allowed  to  occur  the  terms 
disposal  unit  or  injection  zone  should  be 
construed  ...  in  terms  of  overall 
integrity  of  the  disposal  practice, 
keeping  in  mind,  in  particular  the 
potential  for  contamination  of 
groundwater  or  surface  water 
resources"  (S.  Rept.  284  98th  Cong.  1st 
Sess.  at  15).  Essentially,  the  UIC 
program  permits  the  use  of  certain 
geologic  formations  or  parts  of 
formations  in  the  inaccessible 
subterranean  environment  for  waste 
disposal  so  long  as  this  disposal  is 
sufficiently  removed  from  groundwater 
or  surface  water  resources.  There  is  no 
provision  in  the  legislative  history  or 
RCRA  sections  3004  (f)  and  (g)  which 
states  or  implies  that  confining  material 
is  a  resource  which  must  not  be  used  for 
disposal  or  cannot  be  part  of  an 
injection  zone. 

The  legislative  history  of  the  1984 
HSWA  amendments  further  indicates 
that  the  statutory  term  "injection  zone" 
should  match  the  regulatory  definition  in 
40  CFR  146.3.  That  provision  defines  an 
injection  zone  as  "a  geologic  formation, 
group  of  formations,  or  part  of  a 
formation  receiving  fluids  through  a 
well".  Clearly  under  this  definition 
permit  writers  must  use  their  expertise 
and  knowledge  of  local  hydrogeology  to 
determine  the  size  and  characteristics  of 
injection  zones.  The  current  regulations 
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place  other  limitations  on  permit 
writers'  discretion.  First,  under  40  CFR 
144.3  and  146J.  hazardous  waste 
injection  must  only  lake  place  below  the 
lowermost  formation  containing  within 
one-quarter  mile  of  a  well  bore  an 
Underground  Source  of  Drinking  Water 
(USDW).  There  must  also  be  a  confining 
zone  which  is  "capable  of  limiting  fluid 
movement  above  an  injection  zone  "  (40 
CFR  146.3).  The  function  of  a  confining 
zone  is  to  oppose  the  upward  pressures 
of  injection  and  prevent  fracturing  of  the 
geologic  system.  Nothing  in  this 
definition,  however,  states  that  an 
injection  zone  may  not  contain  confining 
material  or  even  that  a  confining  zone 
may  not  include  part  of  an  injection 
zone.  Only  the  functional  ability  to 
oppose  upward  migration  is  necessary. 

Apparently,  these  commenters  believe 
that  there  is  always  a  discrete  boundary 
where  permeable  material  meets 
impermeable  material  and  injection  fluid 
would  seemingly  bounce  off  this  barrier, 
with  no  penetration  of  the  impermeable 
material.  However,  this  notion  does  not 
conform  with  physical  reality.  First, 
within  a  formation  or  group  of 
formations,  there  is  often  not  a  line 
where  a  large  permeable  strata  meets 
relatively  less  permeable  strata. 
Geologic  formations,  such  as  the  ones 
encountered  in  the  Gulf  Coast  Basin,  for 
example,  are  often  several  hundred  feet 
thick  (Refs.  1,  2,  and  3).  Over  such 
thickness,  variations  in  lithology  such  as 
the  interfingering  of  sands  and  shales 
often  occur.  Accompanying  the 
lithological  changes  are  variations  in 
permeability,  porosity,  and  hydraulic 
conductivities  (Refs.  4,  5,  and  6).  Second, 
confining  material  might  not  actually 
repel  fluids;  they  oppose  upward 
movement,  and  where  adequate,  stop  it. 
Thus,  some  amount  of  penetration  into 
confining  material  within  the  injection 
zone  can  occur,  but  should  not  be 
considered  migration  for  the  purposes  of 
RCRA  sections  3004  (f)  and  (g),  provided 
tho  penetration  occurs  within  the 
injection  zone. 

Prior  to  the  1984  HSWA  amendments, 
permit  writers  did  not  fully  consider  the 
extent  of  fluid  penetration  of  confining 
material  since  that  penetration  was 
always  well  below  the  formation 
containing  a  USDW.  The  Agency's 
proposal  made  clear  that  the  injection 
zone  itself  must  be  appropriate  to 
contain  hazardous  fluids.  These 
commenters'  statement  that  this 
approach  is  unlawful  is  not  well 
founded.  Moreover  these  commenters 
offer  no  credible  alternative. 
Accordingly,  EPA  maintains  in  this  final 
rule  the  interpretation  outlined  in  the 
proposal. 


5.  Hazardous  Levels  at  the  Unit 
Boundary 

In  the  proposal,  a  petition  under 
RCRA  §§  3004  (f)  and  (g)  would  satisfy 
the  statutory  standard  if  it  showed  that 
before  injected  fluid  crossed  the  top  of 
an  injection  zone  or  a  point  of  discharge, 
the  fluid  was  no  longer  hazardous.  In  its 
proposal,  EPA  suggested  using  health- 
based  limits  which  have  undergone  peer 
review  by  the  Agency  and  are  used  in 
RCRA  delisting  decisions  and  for  clean 
closure  demonstrations.  In  the  absence 
of  such  standards,  EPA  proposed  that 
the  Agency  require  petitioners  to 
demonstrate  that  concentrations  had 
been  reduced  to  three  orders  of 
magnitude  below  detection  levels. 

Although  commenters  generally 
expressed  support  for  the  use  of  health- 
based  values  to  define  hazardous  levels, 
some  objected  to  any  use  of  health- 
based  levels.  These  commenters  believe 
that  the  statutory  phrase  in  RCRA 
sections  3004  (e).  (d),  and  (g)  that  there 
be  "no  migration  of  hazardous 
constituents  while  the  waste  remains 
hazardous"  means  that  EPA  may  not 
allow  a  single  molecule  of  a  constituent 
listed  in  40  CFR  Part  261  Appendix  VIU 
to  leave  an  injection  zone.  The  Agency 
specifically  interprets  the  statutory 
phrase  as  requiring  consideration  of  the 
fate  of  Appendix  VUl  constituents  which 
are  either  injected  or  derived  from 
injected  waste. 

EPA,  however,  believes  that  Congress, 
in  the  use  of  the  term  "hazardous"  and 
the  phrase  "while  the  waste  remains 
hazardous",  was  concerned  that  injected 
fluid  which  leaves  the  injection  zone  not 
be  hazardous  and  thereby  not  contain 
Appendix  VIII  constituents  at  hazardous 
levels. 

This  interpretation  is  consistent  with 
the  language  in  the  1984  amendments 
which  expressly  direct  the  Agency  to 
"tak[e]  into  account"  the  "persistence, 
toxicity,  mobility,  and  propensity  to 
bioaccumulate  of .  .  .'hazardous 
wastes  and  their  hazardous  constituents 
in  making  determination  with  respect  to 
deep  well  injections.  See  RCRA  sections 
3004  (f)(2),  (g)(5),  and  (d)(1)(C).  To  take 
toxicity  and  propensity  to 
bioaccumulate  into  account  the  Agency 
must  necessarily  consider  concentration 
levels.  This  interpretation  is  further 
consistent  with  the  Senate  Report  which 
states  that  the  "no  migration  of 
hazardous  constituents  .  .  ."  for  as  long 
as  the  wastes  remain  hazardous 
standard  can  be  satisfied  if  the 
Administrator  finds  "that  migration  of 
the  wastes  will  not  occur  while  the 
wastes  still  retain  their  hazardous 
characteristics  in  such  a  way  that  [sic] 
would  present  any  threat  to  human 


health  and  the  environment. "  (S.  Rep. 
No.  98-284  at  15  ) 

The  emphasis  on  concentration  levels, 
as  opposed  to  single  molecules,  is 
deeply  established  in  EPAs  regulations. 
Ordinarily  the  term  "hazardous 
constituents"  has  no  regulatory  effect 
unless  concentrations  are  also 
considered.  Thus,  the  use  of  the  term 
"ha^rdous  constituents"  under  FPA's 
interpretation  of  RCRA  sections  3004 
(d)y(e),  and  (g)  is  consistent  with  EPA's 
ru)es  and  policies  for  listing  and 
delisting  hazardous  waste  as  well  as 
'  cleanup  standards.  The  listing 
procedures,  in  effect  prior  to  1984,  state 
clearly  that  solid  waste  containing  any 
of  the  constituents  listed  in  40  CFR  Part 
261  Appendix  VIII  might  be  termed 
hazardous  considering,  among  other 
factors,  the  concentrations  of  the 
constituents  in  the  waste  (40  CFR 
261.11).  (See  also  the  delisting  rule  at  40 
CFR  260.22;  the  clean  closure  rule  (52  FR 
8704,  March  19, 1987);  and  the 
groundwater  cleanup  rules  at  40  CFR 
264.94(a)  (2)  and  (3).) 

It  should  be  noted  that  wastes  can  be 
rendered  nonhazardous  in  the  sense  of 
concentration  (see  proposal  at  52  FR 
32453),  but  there  is  no  chemical  reaction 
that  will  completely  eliminate  all 
molecules  of  some  Appendix  VIII 
constituents.  Thus  a  standard  based  on 
single  molecules  would  not  reflect  the 
reality  of  chemical  transformations. 
Moreover,  wastes  may  be  rendered 
nonhazardous  by  means  of  chemical 
transformation,  adsorption  of  heavy 
metals  or  some  organics,  as  well  as  by 
several  other  mechanisms. 
Immobilization  of  heavy  metals  in  the 
injection  zone  is  obviously  a  desired 
result.  Accordingly,  the  Agency  believes 
the  most  logical  standard  under  RCRA 
sections  3004  (d),  (e).  (f),  and  (g) 
consistent  with  the  environmental 
concern  is  whether  hazardous  fluids 
ever  leave  the  disposal  units  and  not 
whether  hazardous  levels  of 
constituents  remain  in  the  unit.  Thus, 
the  phrase  "while  the  waste  remains 
hazardous"  should  not  reflect  wa.stes 
which  stay  in  the  unit. 

For  mobile  constituents,  the 
distinction  between  migrating  fluids  and 
fluids  still  in  the  injection  zone  would 
make  little  difference  under  the  10.000 
year  containment  approach  in  §  148.20 
discussed  below.  After  10.000  years  of 
containment  constituents  would  either 
be  immobilized  or  otherwise  be  at 
nonhazardous  levels  throughout  the 
injection  zone. 

The  stringent  reading  that  no 
molecules  may  leave  an  injection  zone 
is  inconsistent  with  EPA's  regulatory 
approach  to  what  is  and  is  not 
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hazardous  for  regulatory  concerns. 
Commenters  have  not  shown  that  EPA's 
approach  violates  RCRA  and  have  not 
offered  any  other  credible  approach. 
Accordingly.  EPA  maintains  in  this  final 
rule  the  approach  proposed. 

A  few  commenters  objected  to  the  use 
of  MCLs  as  health-based  limits  on  the 
theory  that  MCLs  factor  in  elements  of 
cost,  and  are  therefore  not  truly  health- 
based  limits. 

The  Agency,  in  a  recent  rulemaking, 
determined  that  MCLs  are,  in  fact, 
protective  of  human  health  (see  52  FR 
25700-25701,  July  8, 1987).  Basically, 
MCLs  are  conditioned  by  the  feasibility 
of  treatment.  As  the  discussion  in  the 
preamble  to  the  rule  cited  above 
indicates,  MCLs  have  been  found  to  be 
protective  of  health,  not  withstanding 
consideration  of  this  factor. 

Several  commenters  objected  to  the 
proposal  which  would  have  required  the 
petitioner  to  demonstrate  that 
concentrations  had  been  reduced  to 
three  orders  of  magnitude  below 
detection  limits  in  the  absence  of 
established  health-based  levels.  In 
objecting,  some  noted  that  there  was  no 
relationship  between  our  ability  to 
detect  a  constituent  and  its  potential 
health  effects.  Others  noted  that  there  is 
no  fixed  level  which  represents  the 
detection  limit.  They  contended  that  the 
technology  used  to  detect  constituents  is 
rapidly  evolving,  and  varies  from  lab  to 
lab.  Finally,  some  maintained  that  three 
orders  of  magnitude  below  detection 
levels  was  excessively  stringent  and 
would  establish  levels  far  below  any 
which  might  arise  from  known  health- 
based  levels.  Many  of  these  commenters 
suggested  that  the  petitioner  identify 
levels  of  concern  in  the  absence  of 
established  limits  and  demonstrate  to 
the  Agency  that  the  limits  selected  are 
protective. 

The  Agency,  after  consideration, 
remains  convinced  that  there  must  be  a 
surrogate  for  health-based  limits  in 
cases  where  no  such  limits  have  been  or 
can  be  expeditiously  established. 
Further,  EPA  believes  that  detection 
limits  form  an  appropriate  basis  for  this 
surrogate.  However,  EPA  agrees  that 
three  orders  of  magnitude  may  be 
excessive.  Only  in  very  rare  cases  does 
a  waste  pose  a  health  threat  at  such  low 
levels.  The  Agency  considered  the 
option  of  having  the  petitioner 
demonstrate  a  level  which  would  not 
have  a  potential  to  threaten  health,  but 
rejected  it.  While  we  are  not  allowing 
petitioners  to  define  health-based  levels, 
we  will  use  data  supplied  by  them  to 
allow  the  Agency  to  specify  a  level  of 
concern.  Several  mechanisms  exist 
which  allow  the  Agency  to  formulate 
interim  levels  of  concern  on  a  very  rapid 


basis  where  data  exists,  and  the  Agency 
would  use  these  when  more  formal 
levels  had  not  been  established.  Only  in 
cases  where  very  little  data  exists 
would  EPA  rely  on  a  surrogate. 

The  final  approach  being  specified 
today  uses  detection  limits  as  the 
appropriate  level  when  no  health-based 
limit  exists  or  can  be  developed 
expeditiously  by  the  Agency.  This  is 
generally  consistent  with  the  approach 
for  listing,  delisting,  and  clean  closure 
described  above.  Three  orders  of 
magnitude  below  detection  might  cause 
inconsistent  results  since  sampling  of 
injected  fluid  in  the  injection  zone 
would  not  even  pick  up  constituents 
below  detection  levels. 

B.  Applicability— Section  148.1 

As  proposed,  §  148.1  identifies  the 
regulated  community  and  broadly 
indicates  the  situations  under  which  a 
facility  may  receive  a  variance, 
exemption,  or  extension  from  the  RCRA 
Land  Ban.  One  commenter  believed  that 
there  should  be  no  withdrawal  required 
for  wastes  injected  prior  to  final  EPA 
approval  or  denial  of  actual  petitions. 
The  commenter  was  responding  to  the 
statement  in  the  proposal  that  "the 
Agency  has  determined  that  the 
restrictions  limit  the  injection  of  wastes 
after  the  restriction  deadlines,  but  do 
not  apply  to  wastes  injected  prior  to  the 
applicable  dates."  (52  FR  32449) 

The  commenter  is  in  part  correct.  The 
prohibitions  do  not  apply  retroactively, 
and  therefore  wastes  injected  prior  to 
the  effective  date  do  not  have  to  be 
withdrawn.  However,  the  commenter's 
contention  that  the  effective  date  of  the 
restriction  is  keyed  to  the  time  of  the 
Agency's  decision  on  a  petition,  is 
incorrect.  The  effective  dates  for  a  given 
waste  are  those  specified  by  the  statute 
in  section  3004(0  or  promulgated 
pursuant  to  section  3004(g).  Thus,  waste 
withdrawn  from  the  formation  after  the 
effective  date  of  an  applicable  ban  is 
subject  to  the  requirements  of  RCRA 
section  3004  except  in  the  case  where 
withdrawal  is  soil  or  debris  resulting 
from  a  cleanup  activity  under  CERCLA 
or  RCRA,  in  which  case  the  waste  is  not 
subject  to  the  "land  ban"  provisions 
until  November  of  1988  (see  section 
3004(e)(3)). 

There  may  be  situations  (e.g.,  salt 
domes)  where  an  injection  technology  is 
not  identical  to  the  technology 
addressed  in  this  rulemaking.  In  such 
cases,  EPA  will  accept  petitions  under 
the  statutory  standards  and  apply  the 
technical  standards  from  Part  148  which 
are  relevant  and  appropriate,  along  with 
other  standards  necessary  to  meet  the 
statutory  requirements  of  sections  3004 
(f)  and  (g). 


C.  Definitions — Section  148.2 

In  the  proposal  the  Agency  defined 
two  new  terms  at  §  148.2:  "injection 
interval"  and  "transmissive  fault  or 
fracture".  Some  commenters  believed 
that  the  new  definitions  were  both 
warranted  and  adequately  explicit. 
Others  felt  the  new  terms  were 
warranted,  but  indicated  that  some 
needed  further  clarification  or 
modification.  Still  others  felt  that  the 
Agency  needed  to  define  additional 
terms  or  redefine  already  established 
terms  in  addition  to  those  proposed  on 
August  27. 

Most  of  the  comments  received 
pertained  to  injection  interval.  Some 
organizations  felt  that  this  new 
definition  led  to  a  liberal  interpretation 
of  the  injection  zone,  and  presumably  a 
less  protective  injection  scenario. 
Others  felt  that  the  well  screen  itself 
could  be  defined  as  the  injection 
interval  under  this  definition,  thereby 
creating  an  artificially  small  receiving 
formation.  The  Agency  believes  that  the 
injection  interval  is  a  necessary 
delineation  in  light  of  the  §  148.20  "no 
migration"  demonstration.  An  essential 
part  of  the  §  148.20  modeling 
requirements  is  the  modeled  distance 
the  waste  travels  within  the  injection 
zone.  This  distance  must  be  measured 
from  a  defineable  point  or  area  that  is 
distinguished  as  that  place  in  the 
injection  zone  in  which  the  well  is 
screened,  or  in  which  the  waste  is 
otherwise  directly  emplaced.  That 
defineable  point  or  area  is  the  injection 
interval,  and  EPA  today  promulgates 
that  definition  as  proposed. 

The  term  "transmissive  fault  or 
fracture"  received  only  positive 
comments,  and  is  today  promulgated  as 
proposed. 

Various  commenters  suggested  the 
adoption  of  new  or  redefined  terms.  The 
Agency  considered  these  suggestions 
and  believes  that,  with  the  inclusion  of 
today's  two  new  definitions  and  those 
promulgated  in  Part  146,  all  terms 
required  to  define  and  regulate  injection 
of  hazardous  wastes  have  been 
promulgated. 

D.  Dilution  Prohibition— Section  148.3 

In  the  proposal,  the  Agency  adopted 
the  prohibition  on  dilution  by  reference 
to  §  268.3.  This  section  prohibits  dilution 
of  restricted  wastes  as  a  substitute  for 
treatment  to  achieve  compliance  with 
either  a  treatment  standard  or,  in  the 
case  of  the  California  List,  to  bring  the 
waste  below  the  applicable  restriction 
level.  The  Agency  received  comments 
supporting  this  approach.  Two 
commenters.  however,  requested 
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clarification  on  the  point  at  which 
dilution  would  be  established,  with  one 
suggesting  the  inclusion  of  preamble 
language  from  the  July  8, 1987  (52  FR 
25778]  final  rule  which  amended  the 
Land  Ban  framework.  TTie  basis  of  the 
§  268.3  regulation  was  outlined  in  that 
final  rule  and  applies  to  both  injection 
wells  and  surface  fadlities.  We  are 
adopting  the  approach  in  that  preamble. 

Legitimate  aggregation  of  waste 
streams  to  facilitate  centralized 
treatment  is  not  considered 
impermissible  dilution.  However, 
artificial  aggregation  of  wastes  to  avoid 
a  land  disposal  prohibition  standard,  or 
mixing  substances  that  do  not  either 
themselves  need  to  be  treated  or  which 
do  not  aid  in  treatment,  would  be 
considered  impermissible.  Thus,  §  148.3 
is  intended  to  prohibit  dilution  as  a 
means  of  circumventing  the 
requirements  imposed  by  the  land 
disposal  prohibitions.  The  Agency  does 
not  intend  to  prohibit  dilution  which  is 
necessary  to  facilitate  treatment 

E.  Case-by-Case  Extensions — Section 
148.4 

In  the  proposal,  the  Agency 
incorporated  by  reference  §  268.5  as 
§  148.4.  Section  148.4  will  permit  the 
owner  or  operator  of  a  hazasrdous 
waste  injection  well  to  submit  an 
application  to  the  Administrator 
demonstrating  that  a  binding  contract 
has  been  enetered  into  to  construct  or 
otherwise  provide  alternative  cap>acity 
that  cannot  reasonably  be  made 
available  by  the  applicable  effective 
date  due  to  circumstances  beyond  that 
applicant's  control.  Two  commenters 
felt  that  such  an  extension  should  be 
applicable  to  owners  or  operators  who 
have  submitted  "no  migration"  petitions 
and  are  waiting  approval. 

Variances,  extensions,  and 
exemptions  from  the  UIC  Land  Ban  exist 
in  five  forms:  (1)  an  exemption  as  a 
result  of  a  successful  "no  migration" 
petition  pursuant  to  the  requirements  of 
Subpart  C  of  Part  148;  (2)  a  statutory 
exemption  until  November  8, 1988.  if  the 
waste  has  been  determined  to  be 
contaminated  soil  or  debris  resulting 
from  a  response  action  taken  under 
section  104  or  106  of  CERCLA  or  a 
corrective  action  required  under  RCRA: 
(3)  a  variance  if  the  wastes  cannot  be 
treated  to  the  level  {or  by  the  method) 
specified  by  the  treatment  standard 
established  in  section  268,  pursuant  to 
§  26a44;  (4)  a  variance  granted  for  lack 
of  alternative  capacity  pursuant  to 
section  3004(h)(2)  or  RCRA;  and  (5)  a 
case-by-case  extension  pursuant  to 
section  3004(h)(3).  Unlike  the  variances 
and  extensions  noted  above,  there  is  no 
statutory  authority  to  allow  for  a  case- 


by-case  extension  of  the  ban  date  for 
owners  or  operators  who  have 
submitted  "no  migration"  petitions  and 
are  awaiting  approval.  In  the  case  of  a 
treatment  facility  under  construction,  an 
applicant  can  assure  with  some 
confidence  that  at  some  time  treatment 
will  be  available.  No  such  assurance 
can  be  made  on  the  outcome  of  a 
petition:  it  may  be  approved  or  denied. 

The  Agency  believes,  moreover,  that  it 
was  Congress'  intent,  when  setting  the 
so-called  "hard  hammer",  to  move  the 
Agency  and  industry  towards  a  swift 
and  effective  national  hazardous  waste 
management  program  that  is  protective 
of  human  health  and  the  environment. 
Reviewing  and  acting  on  "no  migration" 
petitions  in  a  timely  fashion  is  part  of 
this  program.  As  a  practical  matter,  the 
promulgated  and  proposed  treatment 
capacity  variances  should  in  most  cases 
provide  the  Agency  time  to  process  the 
"no  migration"  petitions  before  the 
regulatory  hanuner  falls;  the  Agency's 
inability  to  process  a  petition  is  not  and 
cannot  be  the  basis  of  an  extension 
granted  under  section  3Q04(hX3). 
however. 

Another  commenter  supported  the 
adoption  of  the  case-by-case  provision, 
but  believed  that  it  should  be 
interpreted  to  include  extensions  for 
facilities  which  have  contracted  for  raw 
materials  that  will  render  their  final 
product  non-hazardous,  but  which  are 
currently  unavailable.  Although  other 
factors  must  be  considered  (see  §  268.5), 
the  Agency  believes  that  this  is  an 
appropriate  interpretation  of  the  statute, 
to  the  extent  that  the  addition  of  such 
raw  materials  constitutes  alternative 
treatment  or  recovery,  since  section 
3004(h)(3)  allows  the  Administrator  to 
grant  such  an  extension  for  the  purpose 
of  constructing  or  otherwise  providing 
such  alternative  capacity. 

F.  Waste  Specific  Proiiibitions — 
Sections  148.10  and  148.11 

1.  FOOl  through  F005  Solvent  Wastes 

Section  148.10  sets  effective  dates  for 
the  restriction  of  injected  solvent 
wastes.  In  addition,  this  section  outlines 
the  situations  under  which  such 
effective  dates  do  not  apply.  Comments 
were  received  on  various  provisions  and 
standards  adopted  or  proposed  at  this 
section. 

Many  organizations  commented  on 
the  Agency's  adoption  of  §  266.41 
treatment  standards  for  injected 
solvents.  Under  the  authority  of  section 
3004(m)  of  RCRA,  the  Agency  Identified 
in  the  November  /,  1986.  rule,  treatment 
standards  applicable  to  the  following 
spent  solvent  wastes  (including  solvent 
mixtures)  FOOl,  F002.  F003.  F004.  and 


F005  based  on  the  levels  of  treatment 

that  could  be  achieved  by  Best 

Demonstrated  Available  Technologies 

(BOAT)  for  these  solvents  (51  FR  40573 

et  seq.y. 

Acetone 

n-Butyl  alcohol 

Carbon  disulfide 

Carbon  tetrachloride 

Chlorobenzene 

Cresols  (and  cresylic  acid) 

Cyclohexanone 

1.  2-Oichlorobenzene 

Ethyl  Acetate 

Ethylbenzene 

Ethyl  ether 

Isobutanol 

Methanol 

Methylene  chloride 

Methylene  chloride  (from  the 

pharmaceutical  industry) 
Methyl  ethyl  ketone 
Methyl  isobutyl  ketone 
Nitrobenzene 
Pyridine 

Tetrachloroethylene 
Toluene 

1, 1,  l-Trichloroethane 
1, 1,  2-Trichloro-l.  1,  2-trifluoroethane 
Trichloroethylene 
Trichlorofluoromethane 
Xylene. 

The  Agency  proposed  applying  those 
treatment  standards  for  solvent  wastes 
that  are  currently  injected.  Some 
commenters  felt  that  the  BDAT 
established  in  §  268.41  is  inappropriate 
for  the  large-vohjme.  low-grade  wastes 
bring  injected.  Others  supported  the 
adoption.  According  to  the  best  data 
available  to  the  Agency  at  this  time, 
solvent  wastes  that  are  surface  disposed 
differ  from  those  that  are  deep-well 
injected  only  by  amount,  not  by  type. 
Accordingly,  the  Agency  is  today 
adopting  the  standards  in  §  268.41  as 
BDAT  for  injected  solvent  wastes. 

The  Agency  has  recently  completed 
the  National  Survey  of  Hazardous 
Waste  Treatment,  Storage.  Disposal, 
and  Recycling  Facilities  (the  TSDR 
Survey)  (Ref.  7).  This  comprehensive 
database  consists  of  the  best 
information  available  to  the  Agency  at 
this  time.  The  TSDR  Survey  indicates 
that  approximately  40  million  gallons  of 
low  concentration  (less  than  one 
percent),  surface  disposed  sovlent 
wastes  will  require  some  form  of 
alternative  treatment.  The  TSDR  Survey 
also  shows  approximately  317  million 
gallons  of  deep  well  Injected  solvent 
wastes.  The  Agency  is  attempting  to 
determine  the  concentration  of  these 
injected  solvents,  but  current 
information  shows  at  least  260  million 
gallons  to  be  below  1%.  The  appropriate 
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treatment  for  these  dilute  solvents  is 
wastewater  treatment  (steam  stripping, 
carbon  adsorption,  biological  treatment 
and  wet  air  oxidation)  followed  by 
solidification/stabilization  and 
combustion.  The  TSDR  Survey  indicates 
that  only  75  million  gallons  of  such 
capacity  exists. 

In  addition,  and  as  noted  in  the 
proposal,  the  Agency  expects  that 
wastes  resulting  from  both  corrective 
action  activities  mandated  by  section 
3004(u)  of  RCRA.  and  CERCLA  removal 
and  remedial  actions,  will  place 
substantially  increased  demands  on 
available  treatment  capacity. 
Preliminary  studies  indiate  that 
approximately  2.8  to  5.6  billion  gallons 
of  ground  water  containing  solvents  may 
be  extracted  from  such  sites  between 
1988  and  1990  (Ref.  8).  Again,  the 
concentrations  of  these  wastes  have  not 
been  determined;  the  Agency  expects 
the  additional  quantity  of  wastes 
resulting  from  these  actions  to  occupy 
any  increased  treatment  capacity  that 
might  become  available  as  facilities 
meet  the  minimum  technology 
requirements  of  section  3004(o)  of 
RCRA,  as  well  as  tank  or  other  on-site 
capacity  which  might  be  developed  over 
the  next  few  years.  Based  on  these  data, 
EPA  is  promulgating  the  variance 
proposed  on  August  27,  granting  a  two- 
year  national  variance  for  injected  spent 
solvent  wastes  containing  less  than  one 
percent  total  F001-F005  solvent 
constituents  at  the  point  of  initial 
generation  (i.e.,  when  the  wastes  first 
meet  the  listing  description)  which  are 
disposed  of  by  injection  in  Class  I  wells. 
Today's  rule  does  not  establish  effective 
dates  for  the  commercial  chemical 
products,  manufacturing  chemical 
intermediates,  and  off-specification 
commercial  chemical  products  (P  and  U 
wastes)  listed  at  §  261.33  that 
correspond  to  the  F001-F005  spent 
solvent  wastes.  These  wastes  will  be 
addressed  in  a  later  rule.  This  rule  also 
does  not  cover  the  four  newly  listed 
solvents  in  the  F001-F005  listing  which 
were  added  after  the  date  of  enactment 
of  the  1984  amendments  to  RCRA: 
benzene,  2-ethoxyethanol,  2- 
nitropropane,  and  1, 1,  2-trichloroethane 
(51  FR  6538).  The  Agency  is  currently 
gathering  data  to  characterize  and 
evaluate  these  wastps. 

One  commenter  indicated  that  wastes 
which  naturally  meet  treatment 
standards  should  not  require  treatment, 
nor  be  banned.  This  was  explicitly 
proposed  at  §  148.10(c)(1)  and 
§  148.11(b)(1),  and  remains  a  part  of 
today's  promulgation. 

One  commenter  noted  that  the  Agency 
had  failed  to  include  in  the  prohibitions 


at  §  148.10  the  provision  for  wastes 
receiving  a  variance  from  the  treatment 
standard  obtained  under  40  CFR  268.44. 
Section  268.44  was  promulgated  on 
November  7, 1986.  If  applies  to 
situations  where  a  particular  waste 
stream  cannot  be  treated  to  the  level  (or 
by  the  method)  specified  as  the 
treatment  standard.  The  Agency 
envisions  that  wastes  may  be  subject  to 
a  treatability  variance  in  cases  where 
the  treatment  standard  for  a  particular 
stream  cannot  be  met  because  *he  waste 
differs  significantly  from  the  type  of 
wastes  EPA  considered  when 
establishing  treatment  standards.  A 
particular  waste  may  be  significantly 
different  from  the  wastes  considered  in 
establishing  treatability  groups,  for 
example,  if  the  waste  contains  a  more 
complex  matrix  which  makes  it  more 
difficult  to  treat.  For  instance,  complex 
mixtures  may  be  formed  when  a 
restricted  waste  is  mixed  with  other 
waste  streams  by  spills  or  other  forms  of 
inadvertent  mixing.  As  a  result,  the 
treatability  of  the  restricted  waste  may 
be  altered  such  that  it  cannot  meet  the 
applicable  treatment  standard.  In  such  a 
case,  generators  or  owners/operators 
may  petition  the  Agency  for  an 
alternative  treatment  standard.  While 
the  Agency  does  not  presently  have  any 
information  indicating  that  promulgated 
treatment  standards  are  not  applicable 
to  injected  hazardous  wastes,  it  is 
conceivable  that  such  a  situation  may 
arise.  Consequently  the  Agency  is 
adding  language  to  §  148.10  that  adopts 
a  procedure  to  evaluate  petitions  for  a 
variance  from  the  treatment  standard  as 
promulgated  at  §  268.44. 

At  this  time,  EPA  has  limited 
information  indicating  concentrations 
for  the  remaining  solvent-containing 
wastes  which  are  injected.  Therefore, 
the  Agency  may  reexamine  whether  a 
variance  for  these  wastes  is  warranted 
when  more  data  becomes  available.  At 
this  time,  however,  the  Agency  is  setting 
an  effective  date  of  August  8, 1988,  for 
the  restrictions  on  F001-F005  wastes  in 
concentrations  equal  to  or  greater  than 
1%  at  the  point  of  initial  generation  (i.e.. 
when  the  wastes  first  meet  the  listing 
description). 

2.  Dioxins 

Many  ofihe  comments  on  §  148.11,  the 
section  setting  an  effective  date  for  the 
restriction  of  underground  injection  of 
dioxins,  mirror  those  received  on 
§  148.10.  Several  commenters  did  not 
believe  that  §268.41  treatment 
standards  were  applicable,  while  others 
supported  the  proposed  section.  The 
Agency  identified  in  the  November  7, 
1986,  rule,  treatment  standards 
applicable  to  dioxin  wastes  identified 


by  the  hazardous  waste  codes  F020. 
F021,  F022,  F023,  F026,  F027,  and  F028. 
The  Agency  has  granted  a  two-year 
variance  to  the  effective  date  of  the 
restrictions  for  these  wastes  which  are 
surface  disposed,  based  on  lack  of 
capacity.  Utilizing  the  same  rationale  as 
explained  above  for  §148.10.  the  Agency 
is  adopting  §  268.41  treatment  standards 
for  injected  dioxin-containing  wastes. 
Current  data  available  to  the  Agency 
show  that  no  dioxin-containing  wastes 
are  presently  being  injected.  Restricting 
the  injection  of  these  wastes  would  have 
a  negligible  effect  on  availability  of 
treatment  capacity.  Therefore,  as 
proposed,  EPA  is  not  granting  a  national 
variance  to  the  effective  date  of  the  ban 
for  injection  of  these  wastes.  The 
effective  date  of  the  restrictions  is 
August  &  1988.  The  §  268.44  alternative 
treatment  variance  is  being  adopted  for 
dioxin  wastes  as  it  was  for  solvents  at 
§  148.10. 

3.  Other  Proposed  Prohibitions 

Many  commenters.  in  addition  to 
supporting  variances  for  both  solvents 
and  dioxins,  also  supported  variances 
for  injected  "California  list"  wastes  (as 
defined  in  RCRA  section  30G4(d)  and  the 
July  8, 1987.  rule  (52  FR  25760))  as  well 
as  wastes  classified  under  section 
3004(g)  of  RCRA.  The  April  26. 1988. 
notice  (53  FR  14892  et  seq.)  contained 
effective  dates  for  the  California  list 
wastes  and  a  portion  of  the  section 
3004(g)  wastes.  Further  notices  will 
propose  effective  dates  for  the 
remaining  section  3004(g]  wastes. 

G.  Petition  Standards— Section  148.20 

This  section  outlined  the  specific 
standards  the  Agency  proposed  to  apply 
to  petition  demonstrations.  In  summary, 
EPA  proposed  that  the  demonstration 
could  be  made  on  the  basis  of  either 
waste  transformation  or  fluid  flow. 
Either  demonstration  would  rely  on  the 
use  of  models  as  well  as  Agency- 
recommended  health-based  limits  to 
define  concentrations  of  waste 
constituents  which  would  be  considered 
hazardous.  These  levels,  which  have 
undergone  peer  review  by  the  Agency, 
are  used  in  delisting  decisions  and  for 
clean  closure  demonstrations  (See  52  FR 
8704.  March  19, 1987). 

The  Agency  proposed  that  a 
demonstration  based  on  fluid  flow 
would  have  to  show  that  the  waste  did 
not  reach  a  point  of  discharge  for  a 
period  of  10,000  years.  In  addition,  EPA 
maintained  that  molecular  diffusion  was 
not  a  significant  source  of  solute 
transport  and  therefore  proposed  that 
diffusion  not  be  considered  as  part  of  a 
demonstration.  A  successful  showing 
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would  also  have  required  the  petitioner 
to  comply  with  certain  amended 
provisions  of  Part  146.  As  an  additional 
safeguard,  a  petitioner  would  have  to 
show  that  the  confining  zone  was  four 
times  thicker  than  the  vertical  distance 
which  the  waste  was  expected  to  move 
in  the  injection  zone,  and  that  the 
injection  zone  was  separated  from  the 
lowermost  USDW  by  ten  times  that 
distance. 

The  Agency  received  extensive 
comment  on  this  framework.  In  general, 
commenters  were  supportive  of  much  of 
the  proposal  and  indicated  that  it  was 
consistent  with  statutory  standards  in 
sections  3004(f)  and  (g).  A  summary  of 
the  comments,  the  Agency's  responses, 
and  the  final  approach  for  each  of  these 
requirements  follows. 

1.  Basing  Determinations  on  10,000 
Years 

The  proposal  specified  that  when 
modeling  flow,  the  petitioner 
demonstrate  that  the  waste  would  not 
reach  a  point  of  discharge,  either 
vertically  or  horizontally,  for  a  period  of 
10,000  years.  As  noted  in  the  proposal, 
the  Agency  specified  the  10,000  year 
time  frame  not  because  migration  after 
that  time  was  of  no  concern,  but 
because  it  believed  a  site  which  could 
meet  a  10,000  year  time  period  would 
both  provide  containment  for  a 
substantially  longer  time  frame,  and 
allow  time  for  geoch^ical 
transformations  whicR-'would  render  the 
waste  nonhazardous  or  immobile  (Refs. 
9, 10, 11, 12, 13, 14,  and  15). 

There  was  considerable  comment  on 
this  provision.  Some  believed  the  time 
period  to  be  far  too  long.  Their 
suggested  alternatives  ranged  from  100 
to  1000  years.  In  support  of  these  shorter 
time  frames,  these  commenters  pointed 
to  language  in  House  Report  No.  198  (Pt. 
1.  98th  Cong..  1st  Sess.  at  33)  which  talks 
in  terms  of  hundreds  of  years.  Several 
also  suggested  that  it  is  difficult  to 
model  accurately  over  such  long  time 
periods. 

Others  indicated  that  a  10,000  year 
lime  frame  did  not  provide  the 
"reasonable  degree  of  certainty" 
required  by  the  statute  that  hazardous 
waste  would  not  migrate  out  of  the 
injection  zone. 

The  Agency  has  reviewed  these 
comments  and  after  careful 
consideration  believes  the  10,000  year 
demonstration  stikes  an  appropriate 
balance  between  the  need  to 
demonstrate  "no  migration"  with  a 
reasonable  degree  of  certainty  and  the 
limits  of  the  technological  means  of 
making  that  demonstration.  It  should  be 
noted,  that  EPA's  standard  does  not 
imply  that  leakage  will  occur  at  some 


time  after  10,000  years;  rather,  it  is  a 
showing  that  leakage  will  not  occur  in 
that  time  frame.  As  noted  in  the 
proposal,  there  is  a  considerable  body  of 
evidence  suggesting  that  waste  will 
either  degrade  to  nonhazardous 
constituents  or  otherwise  be  attenuated 
well  within  a  10,000  year  time  frame. 

One  commenter  cited  one  of  the 
documents  referenced  in  the  proposal 
and  noted  that  while  organonitriles  and 
nitrate  were  converted  to  CO2  and  N2. 
sodium  thiocyanate  showed  relatively 
less  reduction  in  concentration  (Ref.  14). 
The  commenter  concluded  that  this 
somehow  invalidated  EPA's  selection  of 
10,000  years  for  the  term  of  a 
demonstration.  In  this  study,  residence 
time  of  the  waste  in  the  injection  zone 
was  less  than  70  hours.  While 
observation  of  waste  degradation  in 
such  a  short  time  does  affirm  that  waste 
will  degrade  in  very  long  time  frames, 
lack  of  total  destruction  in  hours  says 
nothing  about  the  fate  of  waste  in  10,000 
years.  Thus.  EPA  rejects  the  notion  that 
the  proposed  standard  is  "*  *  *  refuted 
by  our  own  cited  references." 

Concerning  those  commenters  who 
questioned  the  accuracy  of  modeling 
over  a  10,000  year  time  frame,  the  EPA 
would  like  to  note  that  many  of  these 
same  commenters  had  correctly  pointed 
out  elsewhere  in  their  comments  that 
modeling  need  not  locate  the  exact  point 
where  the  waste  would  be  at  that  time; 
determining  where  it  would  not  be  is 
sufficient.  This  level  of  precision  is 
achievable. 

2.  Molecular  Diffusion 

In  the  proposal,  the  Agency  suggested 
that  movement  of  contaminants  by 
molecular  diffusion  would  not  result  in 
migration  of  hazardous  constituents 
outside  the  injection  zone  at  hazardous 
levels.  As  a  result,  EPA  proposed  that 
the  petitioner  need  not  consider 
diffusion  in  the  demonstration  required 
in  §  148.20. 

The  Agency  received  extensive 
comment  on  this  approach,  with  some 
expressing  strong  support,  and  others 
objecting  to  it.  Some  commenters 
offered  technical  information  supporting 
the  Agency's  proposed  approach.  Of 
particular  interest  to  all  commenters 
was  a  study  conducted  by  EPA  (Ref.  16) 
Several  commenters  did  not  appear  to 
understand  that  this  study  represented 
an  extreme  worst  case  anaylsis 
designed  to  determine  the  absolute 
upward  limits  of  movement  at 
hypothetical  sites  which  could  occur  as 
a  result  of  diffusion.  Others  noted  the 
coefficients  used  were  more 
representative  of  coarse  sediments  than 
those  found  in  strata  capable  of 
confining  fluids.  One  commenter  stated 


that  modeling  movement  due  to- 
diffusion  was  straightforward,  and  that 
sharply  defined  upward  limits  could  be 
easily  and  accurately  identified.  As  a 
result,  this  commenter  contended  that 
movement  due  to  diffusion  should  not  be 
subject  to  any  additional  safeguards  if  it 
is  considered  in  a  demonstration. 

The  Agency  has  reviewed  the 
comments  submitted,  the  new  data 
provided,  and  refined  its  own  analysis, 
and  remains  convinced  that  in  most 
cases  diffusion  does  not  represent  a 
significant  source  of  solute  transport 
that  would  result  in  vertical  movement 
of  hazardous  levels  of  constituents  (Ref 
17).  However,  the  Agency  does  believe 
that  this  might  not  be  true  in  all  cases; 
thus,  the  determination  of  whether 
diffusion  is  a  significant  source  of 
movement  must  be  made  on  a  case-by- 
case  basis.  Accordingly,  EPA,  in  this 
rule,  will  require  that  any  movement  due 
to  diffusion  be  accounted  for  in  the 
demonstration.  The  Agency  notes  that 
diffusion  is  accounted  for  in  most 
models  used  to  simulate  flow  in  deep, 
mineralized  systems.  Consequently,  we 
do  not  believe  there  is  any  significant 
burden  associated  with  requiring 
consideration  of  diffusion. 

3.  Use  of  Models 

The  proposed  framework  was  based 
on  predictions  of  waste  location  and 
fate  over  the  very  long  term,  and  as  such 
relied  on  modeling  flow  or  waste 
degradation  or  attenuation.  Commenters 
were  generally  supportive  of  this 
approach,  but  several  expressed 
concern  over  the  accuracy  of  modeling 
over  time  frames  of  up  to  10,000  years. 
The  concerns  over  modeling  for  very 
long  time  periods  have  already  been 
discussed.  Moreover,  the  issue  of 
defining  an  appropriate  maximum  time 
frame  for  modeling  has  been  addressed 
by  the  Science  Advisory  Board  (SAB) 
and  they  endorsed  periods  up  to  10,000 
years  (Ref.  18). 

Some  commenters,  however,  objected 
strenuously  to  the  use  of  models  in 
demonstrations  and  contended  that 
there  was  neither  a  sound  technical 
basis  nor  the  legal  authority  to  do  so. 

The  Agency  disagrees  with  both  of 
these  propositions.  Nothing  in  sections 
3004  (f)  or  (g)  of  RCRA  or  the  legislative 
history  forbids  the  use  of  models  to  form 
the  basis  for  a  "no  migration  "  petition. 
The  final  approach  relies  upon 
conservative  modeling  techniques  to 
evaluate  the  potential  for  migration  of 
hazardous  constituents  from  the 
injection  zone.  Fluid  flow  modeling  is  a 
well-developed  and  mature  science  and 
has  been  used  for  many  years  in  the 
petroleum  industry.  More  recently,  fluid 
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flow  models  have  been  further 
developed  for  the  Department  of  Energy 
nuclear  waste  isolation  program. 

Specifically,  a  wide  range  of  models 
exists  that  provide  the  capability  to 
analyze  pressure  build  up.  lateral  waste 
migration,  vertical  fluid  permeation  into 
overlying  confining  material,  and 
leakage  through  defects  in  overlying 
aquitards  (Refs.  15, 19.  20,  21.  22,  and 
23).  Models  make  it  possible  to  predict 
tendencies  or  trends  of  events  that  have 
not  yet  occurred  or  that  may  not  be 
directly  observable.  Under  the  "no 
migration"  standard,  a  demonstration 
need  not  show  exactly  what  will  occur, 
but  rather  what  conditions  will  not 
occur.  Conservative  modeling  can  be 
used  to  "bound  the  problem"  and  can 
legitimately  form  the  basis  for  the 
petition  demonstrations. 

Specific  hydrogeologic  data  and 
operational  data  are  necessary  to  make 
a  demonstration,  and  EPA  will  carefully 
analyze  modeling  assumptions.  Where 
some  uncertainty  exists  about  the  data, 
the  demonstrator  may  conduct 
sensitivity  analyses  to  determine  the 
range  of  error  this  uncertainty  could 
introduce  into  a  demonstration. 

There  will  be,  moreover,  an 
opportunity  for  public  comment  on  the 
appropriateness  of  the  simulator 
selected,  the  data  used,  and  the 
assumptions  made  in  any 
demonstration. 

Finally,  the  commenters  who  are 
contesting,  as  a  general  matter,  the 
validity  of  modeling  have  offered  no 
technical  basis  for  their  objections,  nor 
have  they  provided  specific  suggestions 
to  improve  the  data  or  analytic 
approaches. 

General  statements  such  as  these  do 
not  provide  useful  or  credible 
alternatives  for  EPA  to  implement 
sections  3004  (f]  or  (g).  Therefore,  since 
(1)  nothing  legally  prohibits  the  use  of 
models.  (2)  appropriate  modeUng  has  a 
sound  technical  basis,  and  (3) 
commenters  have  offered  no  indication 
that  there  are  any  specific  pitfalls  to  this 
approach,  EPA  does  not  in  this  final  rule 
prohibit  the  use  of  modeling  to  form  the 
basis  of  a  petition  demonstration  for 
underground  injection  wells. 

4.  Use  of  a  Safety  Factor 

In  the  proposal,  the  Agency  stated 
that  demonstrations  would  be  based  on 
modeling  and  that  direct  verification  of 
the  absence  of  migration  would  be 
problematic  due  to  the  difficulty  of 
effectively  monitoring  the  location  of  a 
fluid  front  at  depths  ranging  from  1500  to 
5000  or  more  feet.  In  addition,  during  the 
regulatory  negotiations  which  helped  in 
the  formation  of  the  proposal  for  this 
rule,  some  representatives  wanted  to 


limit  the  permit  writers'  discretion  by 
requiring  that  injection  zones  have 
vertical  limitations.  To  deal  with  these 
concerns,  EPA  proposed  that  the 
confining  zone  be  four  times  thicker 
than  the  total  vertical  distance  that  fluid 
was  expected  to  move  within  the 
injection  zone  and  that  the  injection 
zone  be  separated  from  the  lowermost 
USDW  by  ten  times  that  calculated 
distance  (4x/l0x). 

As  noted  in  the  proposal,  a  further 
purpose  of  this  provision  was  to  deal 
with  the  uncertainties  which  some 
members  of  the  regulatory  negotiation 
committee  felt  were  inherent  in 
demonstrations  based  on  modeling.  In 
addition,  this  provision  was  seen  as 
providing  some  additional  protection 
against  the  likelihood  that  permeable 
faults  or  fractures  might  transect  the 
confining  zone. 

The  Agency  received  extensive 
comment  on  this  requirement.  Most 
stated  that  they  believed  the 
requirement  to  be  excessive  and 
unnecessary,  and  some  believed  it  to  be 
arbitrary.  Several  commenters  noted 
that  EPA  had  intentionally  rejected  the 
use  of  rigid  numerical  standards 
elsewhere  in  the  proposal,  noting  that 
qualitative  considerations  were  often 
important  in  making  decisions  regarding 
siting  (52  FR  32458)  and  waste 
migration.  One  commenter  objected  to 
the  proposal,  but  suggested  it  could  be 
workable  if  an  alternative  to  the  "4x/ 
lOx"  requirement  was  available. 

A  few  expressed  limited  support  for 
the  concept,  but  indicated  that  if  the 
Agency  were  to  restrict  the  definition  of 
injection  zone,  such  a  provision  would 
be  unnecessary. 

One  commenter  wanted  to  reinstate  a 
"containment  zone."  which  is  a  concept 
introduced  during  the  regulatory 
negotiation. 

Finally,  some  requested  clarification 
of  how  this  distance  should  be 
measured.  Commenters  suggested  that  if 
the  Agency  were  to  adopt  this  approach, 
the  appropriate  point  of  measurement 
should  not  be  the  screened  interval,  but 
some  larger  area  which  is  defined  by  the 
geology  of  the  site. 

After  careful  consideration,  the 
Agency  has  determined  that  the 
requirement  is  unnecessary  and  may  not 
be  appropriate  for  several  reasons.  One 
of  the  key  difficulties  in  implementing  a 
"4x/l0x"  provision  is  the  lack  of 
proportionality  between  the  initial  fluid 
penetration  into  confming  material  and 
the  additional  safety  provided  by  a 
multiple  of  that  initial  penetration.  There 
is  not  necessarily  a  relationship 
between  the  quality  of  confining 
material  in  the  injection  zone  and 
material  some  distance  above.  Thus,  the 


requirement  of  further  distance 
proportional  to  "x  *  is  somewhat 
arbitrary. 

Moreover,  as  mentioned  above  on  the 
discussion  of  injection  zones,  there  may 
be  no  discrete  line  to  begin  the 
measurement  of  "x"  because  of  the 
interfingering  of  permeable  and 
relatively  less  permeable  material. 
Trying  to  determine  with  any 
consistency  a  point  beyond  the  area  of 
active  emplacement  into  permeable 
material  would  be  extremely  difficult. 
This  approach  would  also  tend  to 
encourage  placement  of  well 
perforations  nearer  to  confining 
material,  which  is  not  necessarily  a 
desirable  result  in  most  geologic 
settings. 

Further,  the  Agency's  own  analysis 
has  shown  that  the  "4x/l0x"  provision 
may  not  always  afford  the  level  of 
protection  EPA  was  seeking.  For 
example,  modeling  has  shown  that  the 
"x"  value  may  be  quite  small,  in  some 
geologic  settings  yielding  values  less 
than  10  feet  [Ref.  15).  Such  low  figures 
would  not,  under  most  circumstances, 
provide  protection  against  transmissive 
faults  or  fractures. 

Second,  the  Agency  believes  that  any 
uncertainties  resulting  from  the  quality 
or  extent  of  geologic  data  available  are 
better  addressed  by  assuring  that 
conservative  values  are  used,  and  that 
sensitivity  analyses  are  conducted 
where  appropriate,  to  enable  the 
reviewer  to  assess  the  amount  of 
variation  in  performance  which  might 
result  from  a  given  assumption. 

Third,  with  regard  to  uncertainties 
associated  with  verification,  the  Agency 
would  like  to  note  that  monitoring  of 
pressure  decay  rates  when  the  well  is 
shut-in,  provide  effective  means  of 
determining  whether  the  waste  is 
behaving  as  a  model  predicted  it  would 
(Ref  22). 

Fourth,  the  Agency  rejects  the 
contention  that  modeling  inherently 
introduces  uncertainty  into  the 
demonstration;  modeling  has  been  used 
extensively  in  oil  field  exploration  and 
enhancement  with  very  good  results 
(Ref  23).  Such  applications  involve  the 
analysis  of  multiple  points  of  injection 
and  withdrawal  and  often  involve  two- 
phase  flow — an  application  of 
considerably  greater  complexity  than 
that  required  for  "no  migration" 
petitions  submitted  pursuant  to  §  148.20. 
Moreover,  within  the  last  few  years, 
fluid  flow  models  have  been  further 
developed  for  the  Department  of  Energy 
nuclear  waste  isolation  program  (Refs. 
24  and  25).  Beyond  this,  EPA  would  like 
to  note  that  models  need  not  identify  the 
precise  point  to  which  a  plume  may 
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move.  Rather,  the  model  can  be  used  to 
bound  the  problem,  showing  a  point  to 
which  the  plume  cannot  move. 

Finally,  the  Agency  would  like  to 
point  out  that  requirements  currently  in 
place  and  others  being  promulgated 
today  in  §  146.62  in  Subpart  G  apply 
substantial  safeguards  to  siting  of 
injection  wells.  To  the  extent  that  such 
requirements  apply  to  areas  outside  the 
injection  zone,  and  address 
endangerment  of  USDWs  and  not 
prevention  of  migration.  EPA  believes 
that  Part  146  is  the  appropriate 
regulation  in  which  to  promulgate  these 
rules.  Nevertheless,  the  requirements 
still  serve  to  limit  the  regulatory 
agency's  discretion,  and  provide 
additional  safeguards  addressing  the 
concerns  which  the  "4x/l0x" 
requirement  sought  to  address. 

As  a  practical  matter,  the  Agency 
believes  that  the  petition  reviewer  will 
be  sufficiently  constrained  by 
requirements  in  §  148.21  as  it  is  being 
promulgated  today.  The  final  rule 
specifies  more  clearly  that  assumptions 
must  be  reasonably  conservative,  and 
that  sensitivity  analyses  must 
accommodate  any  significant 
uncertainty  in  the  geologic 
characterization  or  other  aspects  of  the 
demonstration. 

5.  Requiring  Compliance  With  Certain 
Part  146  Requirements 

The  Agency  proposed  that  as  part  of 
the  petition  demonstration,  the  applicant 
certify  compliance  with  the  proposed 
Area  of  Review  (AOR)  and  Corrective 
Action  requirements  from  Part  146,  as 
well  as  submit  the  results  of  a  pressure 
test  and  a  radioactive  tracer  survey 
(RTS)  conducted  within  six  months  prior 
to  a  petition  submission. 

Commenters  were  generally 
supportive  of  the  proposed  approach, 
although  some  requested  clarification  on 
whether  the  UIC  permit  needed  to  be 
revised.  Several  commenters  suggested 
that  EPA's  proposal  to  require  that  a 
well  pass  a  mechanical  integrity  test 
within  6  months  prior  to  petition 
submittal  was  too  restrictive.  They 
argued  that  such  tests  were  unnecessary 
because  they  are  currently  required  in 
the  UIC  permits,  the  six-month  time 
period  was  counter-productive  and 
could  discourage  submission  of  petitions 
in  a  timely  manner,  or  that  other  tests 
could  adequately  serve  to  make  the 
requested  demonstration.  Finally,  some 
Lommenters  contended  that  all  or  some 
expanded  set  of  the  amended  UIC 
requirements  should  be  met  as  a 
prerequisite  to  petitioning. 

a.  Permit  Modification.  The  Agency 
did  not  envision  requiring  UIC  permits 
to  be  modified  as  part  of  complying  with 


amended  Area  of  Review,  Corrective 
Action  or  mechanical  integrity 
requirements.  It  was  the  Agency's  intent 
that  the  operator  certify  compliance 
with  AOR  and  Corrective  Action 
requirements,  and  that  the  operator 
submit  results  of  a  recent  pressure  test 
and  RTS  test.  This  is  the  approach  being 
promulgated  today  in  the  final  rule. 

b.  Timing  of  Mechanical  Integrity 
Tests.  EPA  agrees  that  requiring 
operators  to  conduct  a  pressure  and  RTS 
test  within  6  months  prior  to  submitting 

a  petition  is  too  restrictive.  As  noted  by 
some  commenters,  this  requirement 
could  have  the  effect  of  discouraging 
submission  of  petitions  in  a  timely 
manner.  The  Agency's  primary  concern 
was  that  the  well  have  a  recent 
demonstration  of  integrity  prior  to 
approving  or  denying  a  petition.  Since 
EPA  can  envision  circumstances  in 
which  petition  reviews  may  take 
considerably  longer  than  6  months,  the 
final  rule  requires  the  owner  or  operator 
to  submit  the  results  of  a  pressure  test 
and  a  RTS  test  with  a  petition.  The  tests 
must  be  conducted  within  one  year  prior 
to  submittal  of  a  petition.  If  the  petition 
has  not  been  approved  or  denied  within 
one  year  after  the  MIT  test  was 
performed,  the  Director  may  require  the 
owner  or  operator  to  perform  another 
and  submit  the  results. 

c.  Requiring  Compliance  with  Other 
Part  146  Standards.  One  commenter 
suggested  that  at  a  minimum,  the  siting 
provisions  in  §  146.62  should  be  an 
integral  part  of  the  petition 
demonstration.  Other  commenters 
suggested  that  the  Agency  require 
compliance  with  all  the  provisions  of 
proposed  requirements  in  Subpart  G  of 
Part  146  prior  to  approving  a  petition. 

First,  the  Agency  would  like  to  note 
that  the  siting  requirements  of  §146.62 
with  regards  to  injected  waste  are  either 
subsumed  in  the  standard  set  in  §  148.20 
or  are  rendered  unnecessary  by  a 
successful  demonstration.  Moreover,  the 
§  148.20  requirements  are  more  stringent 
than  the  §  14B.62  requirements.  By 
definition,  co.-.ipliance  with  §  148.20 
would  demonstrate  "no  migration  " 
whereas  compliance  with  §146.62  would 
demonstrate  no  endangerment,  a 
considerably  lesser  requirement  with 
regards  to  hazardous  waste.  Thus, 
imposing  the  requirements  in  §146.62  as 
part  of  a  petition  demonstration  would, 
at  best,  be  redundant.  The  Agency 
believes  the  Part  146  requirements  are 
necessary  to  effectively  regulate 
hazardous  waste  injection  which  has  not 
been  banned  and  is  therefore  not  subject 
In  Part  148  requirements,  and  to  assure 
that  USDWs  are  not  endangered  from 
formation  fluids. 


Second,  the  1984  HSWA  amendments 
do  not  require  a  general  overhaul  of 
existing  technical  UIC  regulations  for 
hazardous  waste  injection  and  EPA 
does  not  believe  there  is  an  acute  need 
for  amendments  to  these  regulations. 
The  normal  process  of  program  review 
and  the  regulatory  negotiation  process 
did  lead  to  the  development  of  several 
useful  proposals  for  clarifying,  updating, 
or  expanding  existing  regulatory 
requirements.  Many  of  these  standards 
are  currently  part  of  the  UIC  regulatory 
structure  but  are  simply  not  stated  in 
descriptive  detail.  EPA  believes  that 
adherence  to  current  EPA  technical 
permitting  standards  along  with  the  new 
area  of  review  and  mechanical  integrity 
requirements  provides  operational 
integrity  of  the  delivery  system  to  a 
reasonable  degree  of  certainty.  The 
Agency's  additional  findings  under  the 
petition  process  will  fully  satisfy  the 
statutory  standards  under  RCRA 
sections  3004  (f)  and  (g). 

The  commenter's  proposal  that  new 
Part  146  standards  must  be  in  place 
before  petition  approval,  is  unworkable 
and  unnecessary.  Because  sections  3004 
(f)  and  (g)  are  HSWA  requirements,  that 
approach  would  essentially  require  EPA 
to  run  an  entirely  new  UIC  permitting 
scheme  on  top  of  those  run  by  UIC 
primacy  states.  The  petition  review  and 
permitting  process  are  not  identical 
under  the  statutes.  This  dual  and 
redundant  permitting  and  enforcement 
scheme  would  run  until  UIC  primacy 
states  had  obtained  HSWA 
authorization  and  would  essentially 
require  federal  repermitting  of  every 
UIC  facility.  EPA  does  not  believe 
Congress,  in  RCRA  sections  30O4  (f)  and 
(g),  mandated  or  envisioned  such  a 
sweeping  and  disruptive  approach  in 
permitting.  While  the  Agency  obviously 
favors  today's  revisions  to  the 
permitting  program,  and  may  in  the 
future  seek  further  changes,  it  does  not 
believe  such  changes  are  intrinsically 
linked  to  decisions  under  RCR.'X  sections 
3004  (f)  and  (g).  Moreover,  commenters 
have  not  shown  that  any  part;;:iiiar 
aspect  of  the  UIC  regulations  are  so 
critically  inadequate  that  adherenc;  to 
them  in  lieu  of  the  new  standards  would 
necessarily  fail  the  statutory  mandates 
of  RCRA. 

//.  information  To  Be  Submitted  in 
Support  of  Petitions — Section  148.21 

Section  148.21  of  the  proposal 
specified  criteria  which  the  information 
submitted  in  support  of  a  petition  must 
meet.  In  addition,  §§148.21  (b)  and  (c) 
listed  certain  site-specific  information 
that  should  be  part  of  a  petition.  A  few 
commenters  noted  that  no  single 
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modeling  method  or  proprietary  model 
should  be  required  for  all  submitting 
sites.  The  Agency  agrees  with  this 
position,  and  believes  the  proposed 
language  at  §  148.21(a)(3)  allows 
flexibility  in  the  choice  of  models, 
provided  that  the  model  has  been 
validated,  verified,  and  calibrated  to 
assure  that  it  is  suited  to  the  site  to 
which  it  is  applied. 

Some  commenters  felt  that  the 
requirement  for  a  sensitivity  analysis  in 
§  148.21(a)(6)  was  not  clearly  stated.  The 
Agency's  intent  in  proposing  this  section 
was  to  require  the  petitioner  to:  (1) 
Identify  areas  where  the  geologic 
characterization  (or  other  phenomena) 
contained  significant  uncertainty;  (2) 
determine  a  likely  range  over  which 
values  might  vary;  and  (3)  perform 
sensitivity  analyses  which  would 
determine  the  magnitude  of  the 
fluctuations  in  performance  which  might . 
result  from  these  variations.  The  Agency 
agrees  with  those  commenters  who 
believed  the  rule  was  unclear  and  is 
promulgating  more  specific  language  in 
this  section. 

One  commenter  requested  the 
inclusion  of  justification  in  §  148.21(a)(5) 
for  the  use  of  reasonably  conservative 
values  whenever  values  taken  from  the 
literature  or  estimated  on  the  basis  of 
known  information  are  used  instead  of 
site-specific  measurements.  The 
commenter  apparently  believed  that 
data  from  the  literature  is  not  always 
inferior  to  site-specific  data.  For 
example,  in  areas  of  extensive  drilling 
and  extensive,  homogeneous 
sedimentation,  data  from  off-site  may 
provide  a  high  degree  of  certainty  in  the 
characterization  of  local  geology.  The 
Agency  agrees  that  information  from  the 
literature  can  provide  certitude.  Section 
148.21(a)(5)  should  be  viewed  in  the 
total  context  of  §  148.21;  when  the 
geology  can  be  accurately  described  and 
the  bounds  of  uncertainty  established, 
the  sensitivity  analyses  may  be  more 
sharply  defined;  when  there  is  some 
doubt  concerning  the  geologic 
description,  these  analyses  must  be 
more  broadly  defined.  Thus,  the 
definition  of  what  constitutes 
"reasonably  conservative  values"  in 
§  148.21(a)(5)  would  be  defined  by  the 
degree  of  certainty  which  results  from 
the  use  of  information  from  the  literature 
or  estimated  values.  The  Agency 
believes  that  reasonably  conservative 
values  are  those  which  result  in  models 
and  subsequent  operations  that  are 
protective  of  human  health  and  the 
environment.  It  is  difficult  to  codify  such 
values,  however,  in  light  of  the  varied 
wastes,  geologies,  and  operating 
circumstances  that  are  covered  under 


deepwell  injection.  The  Agency  believes 
that  specific,  suitably  conservative 
values  can  be  established  by  the 
reviewer  during  the  course  of  petition 
evaluation. 

One  commenter  believed  that 
§  148.21(b)(2)  should  include  the  "layer 
of  protection"  required  in  146.62(d)(1). 
As  noted  in  Section  (II)(G)(5)(c)  of  this 
preamble,  the  siting  requirements  of  Part 
148  are  more  stringent  than  those  of  Part 
146,  and  would  subsume  such  Part  146 
requirements.  Any  petition  that  satisfies 
§§148.20  and  148.21  requirements 
automatically  meets  the  requirements  of 
§  146.62,  with  respect  to  injected  wastes. 

One  commenter  noted  that,  in  regards 
to  the  geologic  information  requirements 
of  §  148.21(b),  "*  *  *  Unless  the 
proposed  well  is  located  in  an  area  of 
dense  drilling,  the  geologic  data 
necessary  for  mapping  [of  the  injection 
site]  is  likely  unavailable."  Most 
hazardous  waste  injection  wells  are 
sited  in  the  Gulf  Coast  and  Great  Lakes 
regions,  areas  with  long  histories  of 
drilling  practices,  and  subsequent 
extensive  geologic  mapping.  It  is  true 
that  some  facilities  exist  in  areas  where 
little  or  no  previous  drilling  has 
occurred.  Again,  the  amount  and  density 
of  specific  points  needed  to  characterize 
geology  is  a  function  of  the  degree  of 
isotropy  and  homogeneity  exhibited  by 
the  sedimentary  basin.  The  Agency 
believes  that  in  many  cases  the  owners 
or  operators  of  sites  may  need  to  gather 
additional  geologic  data  on  their  sites 
before  a  successful  petition  can  be 
developed.  The  Agency  believes  that 
detailed  geologic  mapping  is  a 
reasonable  request  in  the  context  of  this 
regulation.  A  "no  migration" 
demonstration  cannot  be  established 
without  it. 

One  commenter  believed  that  existing 
and  anticipated  post-operational 
vertical  fiuid  density  gradients  as  well 
as  vertical  hydraulic  gradients  should  be 
considered  in  evaluating  the  potential 
for  vertical  movement.  The  Agency 
agrees,  but  would  like  to  note  that  a  "no 
migration"  demonstration  under  §  148.20 
cannot  be  made  without  such  factors 
being  considered. 

Several  commenters  objected  to  the 
requirement  that,  "All  waste  and 
environmental  sampling,  test  and 
analysis  data  shall  be  accurate  and 
reproducible  and  performed  in 
accordance  with  quality  assurance 
standards."  They  noted  that  in  many 
cases,  petitions  will  be  based  on 
information  gathered  during  the  drilling 
of  the  well — information  which  cannot 
be  reproduced  in  accordance  with 
procedures  specified  long  after  the 
drilling  occurred.  These  commenters 


also  noted  that  much  of  the  data  relied 
upon  for  characterizing  the  regional 
geology  will  be  obtained  from 
operations  which  are  conducted  by 
entities  other  than  the  petitioner.  These 
commenters  believed  that  the  net  effect 
of  this  requirement  would  be  to  prohibit 
the  use  of  vast  amounts  of  data.  The 
geologic  descriptions  would  therefore  be 
less  accurate,  they  contended. 

The  Agency  agrees.  Excluding 
historical  data  or  information  which 
might  have  been  gathered  off-site  by 
methods  not  consistent  with  certain 
prescribed  procedures  may  be 
counterproductive.  The  purpose  of 
§§  148.21(a)  (5)  and  (6)  should  be  to 
allow  the  use  of  such  data,  but  assure 
that  its  limitations  are  accounted  for  in  a 
petition  review.  Accordingly,  EPA  will 
require  that  only  measurements 
pertaining  to  the  waste  or  that  result 
from  testing  performed  to  gather  data  for 
the  petition  demonstration  comply  with 
prescribed  procedures.  The  Agency 
believes,  however,  that  the  concerns 
about  the  accuracy  of  geologic  data  are 
addressed  more  appropriately  by 
requiring  that  the  demonstration  identify 
and  account  for  limits  on  data  quality 
rather  than  by  excluding  data  from 
consideration.  Again,  §  148.21(b),  as 
revised,  requires  precisely  such 
consideration.  Therefore,  the 
demonstration  in  §  148.20  as 
promulgated,  will  allow  the  use  of 
existing  data. 

/.  Procedures  for  Petition  Submission, 
Review,  and  Approval  or  Denial — 
Section  148.22 

Some  commenters  stated  that  the 
petition  review  process  in  the  proposal 
would  not  provide  an  adequate 
opportunity  for  public  oversight. 
Commenters  suggested  a  45-day  period 
for  review,  and  an  opportunity  for  public 
hearings  due  to  the  complex  nature  of 
the  demonstrations.  Other  commenters 
believed  that  the  proposed  petition 
process  is  unworkable  and  would,  due 
to  the  amount  of  time  necessary  to 
f)rocess  petitions,  result  in  sound 
hazardous  waste  management  practices 
being  outlawed  by  procedural 
difficulties.  These  commenters  suggest  a 
generic  determination  for  injection  wells 
and  a  minor  modification  approach  to 
changes  required  in  permits. 

The  Agency  is  doing  everything  it  can 
to  inform  and  coordinate  with  the 
regulated  community  on  petitions, 
including  several  outreach  meetings  and 
close  coordination  with  States  and 
Regional  offices.  The  "hammers"  in  the 
1984  HSWA  Amendments  do  create 
resource  and  timing  problems,  but  as 
explained  above,  EPA  favors  the 
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petition  process  as  a  way  of  examining 
the  specific  hydrogeologic  setting  for 
determinations  under  sections  3004  (f) 
and  (g).  We  further  agree  that  the 
petition  information  is  complex  and  the 
procedures  would  benefit  from  a  45-day 
comment  period  and  the  opportunity  for 
public  hearings.  We  incorporate  such 
provisions  in  the  final  rule.  In  addition, 
we  clarify  here  that  the  more  extensive 
public  notice  provisions  in  40  CFR  124.10 
which  apply  to  RCRA  permits  will  apply 
to  the  Part  148  petition  process. 

In  order  to  minimize  the  duplication  of 
administrative  procedures,  we  are 
providing  that  the  Director  may  make 
certain  related  permit  modifications  to 
the  UIC  permit  contemporaneously  with 
the  petition  process  through  the 
procedures  in  S  14a22.  These 
modifications  include  identification  of 
an  injection  zone  or  an  injection 
interval,  redetermination  of  a  well's  area 
of  review  under  §  148.20{a)(2)(i), 
application  of  a  protocol  for  location  of 
abandoned  wells  under  §  148.20(a)(2){ii), 
submission  of  a  corrective  action  plan 
under  §  148.20(a)(2)(iii),  and 
performance  of  a  radioactive  tracer 
survey  under  §  148^a){2)(iv).  These 
items  will  then  be  enforceable  both  as 
permit  conditions  and  as  conditions  of 
the  petition.  This  approach  will 
streamline  the  process  and  focus 
Federal  administrative  resources  in  an 
efficient  manner. 

State  primacy  programs  will,  of 
course,  follow  their  own  permit 
modification  procedures.  We  will  try 
and  coordinate  as  closely  as  possible 
with  primacy  states.  As  discussed  above 
in  Section  [II){G)(5)  of  this  preamble, 
nothing  in  this  final  rule  requires  permit 
modifications  to  satisfy  the  conditions  of 
§  148.20.  However,  we  believe  a 
coordinated  approach  would  prevent 
needless  duplication  of  procedures. 

/.  Review  and  Termination  of 
Exemptions — Sections  148.23  and  148.24 

The  Agency  proposed  in  §  148.23  that 
petition  demonstrations  be  reviewed  at 
the  time  of  permit  renewals.  Under  the 
proposal,  the  Director  could  require  a 
new  demonstration  if  new  information 
showed  that  the  basis  of  the 
demonstration  were  no  longer  valid. 
This  section  also  provided  the  Director 
the  authority  to  require  a  new 
demonstration  at  any  time  information 
indicated  that  the  basis  of  the  showing 
was  not  valid  or  was  no  longer  valid. 
Section  148.24  listed  reasons  for  which 
the  Director  could  terminate 
exemptions,  including,  in  §  148.24(b), 
mandatory  causes  for  terminating 
exemptions.  Section  148.24(b)  did  afford 
the  Director  some  discretion  regarding 
termination  of  exemptions  when  the 


source  of  a  release  was  a  faulty  well  in 
the  area  of  review,  or  a  mechanical 
problem  in  the  injection  well  itself. 
Finally,  §  148.24(c)  specified  procedures 
which  the  Director  must  follow  when 
terminating  exemptions  granted  under 
§  148.20. 

One  commenter,  supported  by  several 
others,  noted  that  if  EPA  were  to  adopt 
alternative  procedures  for  approving 
petitions  (see  comments  in  Section 
(II)(A)(1)  of  this  preamble)  any  violation 
of  the  demonstration  would  constitute 
violation  of  the  regulations  and  would, 
therefore,  be  enforceable  within  the 
context  of  these  regulations.  The 
commenter  concluded  that  this  section 
was,  under  the  suggested  alternative 
approach,  unnecessary. 

The  commenter  went  on  to  say  that 
under  any  approach.  S  148.24(b)  is 
unnecessary  and  should  not  be 
promulgated.  According  to  this 
commenter,  releases  from  the  well  or 
from  an  abandoned  borehole  can  be 
fixed  by  relatively  simple  remedial 
action,  and  therefore  should  not  be 
grounds  for  closing  a  well.  Other 
commenters  contended  that  any  failure 
of  the  system  should  be  grounds  for 
automatic  termination  of  the  exemption 
whether  or  not  these  failures 
represented  simple  transient  events  that 
did  not  permanently  compromise  the 
system.  Finally,  some  commenters 
objected  to  the  procedural  requirements 
associated  with  withdrawing  an 
exemption,  contending  that  it  takes  too 
long. 

The  EPA  agrees  that  if  the  suggested 
alternative  approach  for  implementing 
sections  3004  (f)  and  (g)  were  to  be 
adopted,  the  requirements  in  §§  148.23 
and  148.24  could  be  addressed  through 
enforcement.  For  the  reasons  outlined  in 
Section  (II)(A)(1)  of  this  preamble, 
however,  the  Agency  is  not  adopting 
any  of  these  alternative  approaches. 

With  regards  to  the  grounds  for 
termination,  EPA  believes  that  both 
comemntB  have  merit.  Specifically,  there 
are  undoubtably  circumstances  when  a 
simple  failure  of  a  well  plug  in  an 
abandoned  well  or  a  well  component  in 
an  injection  well  should  not  initiate 
closure  or  a  redemonstration  under 
§  148.20.  On  the  other  hand,  the  Agency 
believes  that  the  Director  should  have 
the  authority  to  cancel  an  exemption 
due  to  well  failure  or  an  improperly 
abandoned  well  in  the  area  of  review,  in 
some  cases.  For  example,  instances  of 
repeated  well  failures,  or  numerous 
problems  with  wells  in  the  area  of 
review,  could  indicate  that  the 
corrective  action  for  wells  in  the  area  of 
review  has  been  inadequate,  or  that  the 
well  is  not  functioning  adequately  to 


assure  delivery  of  the  waste  to  the 
injection  zone.  Under  such 
circumstances,  the  Director  should  have 
the  authority  to  revoke  exemptions. 
Accordingly,  the  Agency  believes  the 
Director  should  have  the  authority  to 
revoke  exemptions  for  the  above 
reasons,  but  should  not  be  required  to 
do  so  in  all  situations.  Of  course,  in 
cases  where  the  injection  zone  itself  has 
allowed  a  release,  or  where  the 
petitioner  has  willfully  withheld 
information,  the  exemption  must  be 
terminated.  The  proposed  rule  provided 
this  level  of  flexibility,  and  EPA  is 
therefore  promulgating  the  rule  as 
proposed. 

Finally,  the  Agency  rejects  the 
contention  that  the  procedural 
requirements  of  §  124.5  are  too  slow 
when  revocation  is  considered.  The 
issues  should  be  fewer  than  for  petition 
approval,  but  will  nonetheless  benefit 
from  full  opportunity  for  public  review 
and  comment. 

III.  Summary  of  Today's  Rulemaking: 
Response  to  Comments;  Fart  146, 
Subpart  G 

As  outlined  in  the  proposed  rule,  the 
Agency  is  establishing  a  new  Supbart  G 
applicable  to  owners  or  operators  of 
hazardous  waste  injection  wells.  This 
section  applies  to  all  wells  injecting 
hazardous  waste,  including  those 
injecting  wastes  which  are  not  yet 
prohibited,  those  which  meet  treatment 
standards  promulgated  under  section 
3004(m)  of  RCRA.  and  those  whose 
waste  has  been  banned  under  section 
3004  (f)  or  (g)  of  RCRA  and  who  have 
obtained  an  exemption  pursuant  to  Part 
148. 

In  the  proposal,  the  Agency 
established  a  discrete  section.  Subpart 
G,  which  contained  all  Part  146 
requirements  applicable  to  injectors  of 
hazardous  waste.  As  indicated,  much  of 
Subpart  G  is  merely  a  reorganization  of 
requirements  which  were  originally 
promulgated  in  June  of  1980  (45  FH  42473 
et  seq.].  It  was  not  EPA's  intpni  to  solicit 
comment  on  requirements  which  existed 
by  virtue  of  earlier  rulemaking:  ruiher, 
the  Agency  intended  to  simply  recodify 
these  existing  requirements  and  solicit 
comment  on  the  new  requirements  being 
proposed.  The  Agency  nevertheless 
received  comments  on  both  the  new  and 
existing  regulations.  To  the  extent  that 
these  commenters  sought  substantive 
changes  to  the  existing  rules,  the  Agency 
has  evaluated  them,  but,  as  explained  in 
the  proposal,  does  not  believe  we  are 
under  any  obligation  to  make  any 
changes.  In  all  cases,  the  Agency  will 
retain  them  and  evaluate  them  in  the 
context  of  any  changes  which  it  may 
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contemplate  in  the  future,  but  the 
Agency  does  not  believe  it  is  under  any 
obligation  to  address  comments  on 
existing  regulations  concurrent  with 
decisions  on  this  rule. 

A.  General  Comments  on  Part  146 

1.  Stringency  of  the  Regulations 

Several  commenters  expressed 
general  support  for  the  reorganization  of 
Part  146  requirements  and  the 
establishment  of  Subpart  G.  Many  of 
these  same  commenters,  however, 
believed  that  the  existing  Part  146 
requirements  were  generally  adequate 
to  protect  USDWs,  and  were  not  in  need 
of  substantial  changes.  These 
commenters  suggested  that  added 
specificity,  clarifications,  updates,  and 
some  expansions  were  all  that  was 
warranted.  In  support  of  this,  they  noted 
that  contamination  of  USDWs  by 
injection  wells  has  been  rare,  and  has 
not  occurred  in  a  facility  which  is  in 
compliance  with  existing  UIC 
regulations. 

Other  commenters  were  supportive  of 
the  changes  to  Part  146,  but  opined  that 
the  changes  did  not  go  far  enough.  One 
commenter  submitted  instances  of 
alleged  contamination  from  injection 
wells  in  support  of  his  belief  that  more 
stringent  regulation  of  injection  wells 
was  required  (Ref.  1). 

The  Agency  has  examined  this  report, 
two  other  reports  conducted  by 
contractors  (Refs.  2  and  3),  and  analyzed 
the  Agency's  own  Report  to  Congress 
performed  pursuant  to  section  701  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (Ref.  4).  Based  on 
this  analysis,  the  Agency  cannot  point  to 
a  body  of  instances  which  suggest  that 
the  existing  regulations,  and  particularly 
as  amended  today,  are  not  sufficiently 
stringent  to  protect  USDWs.  On  the 
other  hand,  the  Agency's  experience  in 
implementing  the  UIC  regulations,  as 
well  as  experience  and  knowledge 
gained  from  overseeing  State 
implemented  programs,  together  with 
information  gathered  during  the  section 
701  survey,  has  enabled  EPA  to  identify 
several  important  ways  to  improve  the 
protectiveness  of  the  original 
regulations.  Many  of  these  amendments 
are  being  made  to  address  specific 
problems  identified  in  one  or  more  of  the 
studies  cited  above.  With  these 
amendments,  EPA  has  attempted  to 
develop  a  set  of  regulations  which 
provides  a  level  of  protection 
appropriate  to  wells  injecting  hazardous 
waste,  yet  one  which  is  not 
unnecessarily  burdensome. 


2.  Application  of  Part  146  to  §  3004(b)(1) 

In  the  preamble  to  Part  148  the 
Agency  proposed  to  apply  the  amended 
Part  146  regulations  to  satisfy  the 
requirements  of  section  3004(b)(1).  This 
section  prohibits  the  disposal  of 
noncontainerized  or  bulk  liquid 
hazardous  waste  in  any  salt  dome,  salt 
bed  formation,  underground  mine  or 
cave  until:  (1)  The  Administrator  has 
determined,  after  notice  of  opportunity 
for  hearings  in  the  record  in  the  affected 
areas,  that  such  placement  is  protective 
of  human  health  and  the  environment 
(section  3004(b)(1)(A));  (2)  The 
Administrator  has  promulgated 
performance  and  permitting  standards 
for  such  facilities  (section  3004(b)(1)(B)); 
and  (3)  a  permit  has  been  issued  under 
section  3005(c). 

The  Agency  proposed  that  the 
amended  Part  146  requirements  could 
constitute  performance  and  permitting 
standards  for  such  facilities.  The 
Agency  also  stated  that  a  UIC  permit, 
which  qualifies  as  a  RCRA  permit-by- 
nile  under  §  270.60,  would  satisfy  the 
permit  requirement.  Finally,  EPA 
suggested  that  the  hearing  on  the 
petition  conducted  pursuant  to  an 
exemption  request  under  Part  148,  could 
be  held  jointly  with  the  hearing  required 
under  section  3004(b)(1)(A). 

One  commenter  expressed  strong 
support  for  this  approach,  but  noted  that 
for  certain  types  of  injection  the  UIC 
regulations  either  may  not  be 
appropriate  or  may  need  to  be  applied  in 
a  flexible  manner.  Specifically,  injection 
of  non-liquid  fluids  could  require  rules 
specifically  tailored  to  the  problems 
inherent  to  such  injection.  'This 
commenter  proposed  specific  changes  to 
the  UIC  regulations  which  would  make 
them  suitable  for  regulating  non-liquid 
fluids  injected  into  salt  domes.  Another 
commenter  expressed  strong  opposition 
to  such  an  approach,  stating  that  liquids 
dissolve  salts,  and  thus  salt  formations 
are  unstable  and  unsuitable  for 
containment  of  wastes. 

The  Agency  has  historically  regulated 
fluid  injection  into  salt  domes  and  salt 
beds  under  the  UIC  program.  Under  this 
scheme,  a  UIC  permit  issued  under  40 
CFR  Part  144,  Subpart  D,  would 
constitute  part  of  a  RCRA  permit-by-rule 
under  40  CFR  270.60(b).  For  injection  of 
liquid  hazardous  wastes,  the  EPA 
believes  the  framework  outlined  in  the 
proposal  is  appropriate,  and  will  largely 
follow  those  procedures  when 
permitting  injection  of  liquid  hazardous 
waste  into  salt  domes  and  salt  beds. 

A  recent  final  rule.  Subpart  X  of 
RCRA  (52  FR  49946  et  seq..  December 
10, 1987),  addresses  regulation  of  certain 
unconventional  disposal  practices. 


including,  under  some  circumstances, 
injection  of  non-liquid  hazardous  fluids. 
This  rule  also  outlines  in  detail  the 
relationship  between  Subpart  X 
requirements  and  the  UIC  permitting. 
Briefly,  Subpart  X  provides  the  Agency 
a  flexible  permitting  scheme  that  may  be 
applied  to  hazardous  waste  disposal 
when  existing  standards  are 
inapplicable.  It  is  premature  to  discuss 
specific  features  which  would  make  the 
application  of  Part  146  standards 
inappropriate.  Such  determinations  will 
be  made  in  the  context  of  a  facility's 
permit  application. 

On  the  technical  point  concerning  the 
solubility  of  salt  formations,  it  is 
common  knowledge  that  salt  dissolves 
in  water.  However,  salt  will  not  further 
dissolve  once  the  water  is  saturated.  In 
such  situations  hollowed  out  salt  domes 
have  an  excellent  combination  of  high 
plasticity  and  low  permeability  to  seal 
against  the  migration  of  hazardous 
wastes.  Thus.  EPA  believes  such 
disposal  technology  to  be  promising. 
The  acceptablity  of  a  facility,  of  course, 
must  be  evaluated  on  a  site-specific 
basis. 

The  Agency  has  decided  that  rather 
than  amending  the  UIC  requirements  to 
suit  non-conventional  underground 
emplacement  of  waste  as  the  one 
commenter  suggested,  it  will  rely  on  the 
authority  in  new  Subpart  X  to  develop 
an  appropriate  set  of  requirements  in  the 
permit.  As  noted  in  the  preamble  to 
Subpart  X,  the  decision  on  whether  to 
regulate  unconventional  injection 
operations  under  the  UIC  program  and/ 
or  Subpart  X  is  a  case-by-case 
determination  (52  FR  49953).  A  more 
complete  discussion  of  the  relationship 
between  the  UIC  program  and  the 
Subpart  X  requirements  is  provided  in 
that  rulemaking. 

B.  Applicability— Section  146.61 

Section  146.61  proposed,  in  part,  new 
definitions  applicable  to  Class  I 
hazardous  waste  injection.  A  number  of 
commenters  addressed  this  section. 

One  Commenter  favored  codifying  in 
Part  146  the  term  "injection  interval", 
also  codified  today  at  §  148.2.  The 
Agency  believes  that  this  term  is  most 
applicable  to  facilities  petitioning  for  an 
exemption  under  Part  148,  but  believes 
that  the  term  has  utility  in  the  context  of 
certain  Part  146  requirements. 
Consequently,  EPA  is  today  codifying 
the  term  "injection  interval"  at  §§  148.2 
and  146.61(b). 

A  number  of  commenters  were 
concerned  with  the  new  term  "cone  of 
influence".  This  defmition,  and  its 
relationship  to  the  new  Area  of  Review 
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requirements,  has  been  addressed  in 
Section  fUIXDl  <rf  this  preamble. 

Finally,  there  were  many  comments 
received  on  the  redefinition  of  the  teim 
"existing  weU",  as  it  applies  to 
hazardous  waste  injection.  It  was  the 
Agency's  intention,  in  redefining  this 
terra,  to  insure  that  the  owner  or 
operator  of  an  existing  authorized  well 
not  be  subfect  to  those  requirements  at 
§  146.65  which  are  applicable  only  to 
new  weUs  not  yet  constructed.  Two 
oonunenten  wanted  this  definition 
changed  to  mchide  wells  already 
authorized  to  receive  non-hazardous 
fluids,  noting  that  such  non-hazardous 
fluids  could  eventually  be  classified  as 
hazardous. 

Provided  that  an  already  authorized, 
non-hazardous  injection  well  can  safely 
inject  hazardous  waste,  the  Agexx:y 
agrees  with  the  contention  that  such 
wells  should  not  be  classified  as  ''new 
wells"  in  the  context  of  this  regalation 
merely  because  the  definition  of  the 
waste  they  are  injecting  changes.  EPA 
can  foresee  a  situation  where  a 
permitted  Class  11  or  III  well  would 
become  a  hazardous  waste  injection 
well  by  virtue  of  changes  in  the 
definition  (rf  "hazardous".  If  such  a  well 
is  able  to  meet  all  other  applicable  146 
and  148  reqvirements.  it  should  be 
classified  as  an  "existing  well".  Today's 
promuilgation  of  the  term  "existing  well" 
allows  «K:h  a  situation. 

Another  comienter  wanted  this  term 
to  inchide  any  Class  I  well  "permitted, 
authorized,  or  constructed"  prior  to  the 
effective  date  of  this  rule,  whereas  the 
proposed  definition  incluxied  only 
"authorized".  Per  §144.11,  any  well 
which  is  permitted  is  automatically 
authorized.  Consequently,  there  is  no 
reason  to  include  the  word  "permitted" 
in  today's  redefinition  of  "existing  well". 
Section  144.11  states  that,  "The 
construction  of  any  well  required  to 
have  a  permit  is  prohibited  until  the 
permit  has  been  issued."  Class  I 
hazardous  waste  Injection  is  a  permitted 
activity,  consequently  any  proposed 
hazardous  waste  injection  well  must 
receive  a  permit  before  well 
construction  begins.  The  situation 
indicated  by  the  commenter  above 
proposes  to  include  constructed,  but 
unauthorized,  wells  in  the  spectrum  of 
"existing  wells".  The  Agency's  legal 
position  is  that  such  a  well  is  illegal 
under  the  terms  of  the  UlC  regulations, 
§  144.11. 

Two  other  commenters  wanted 
"existing  well"  redefined  to  include 
wells  not  yet  completed  whose  permit 
applications  have  been  submitted  and 
are  under  review,  or  existing  wells 
whose  permits  are  on  appeal.  Existing 
wells  whose  permits  are  under  review 


automatically  receive  an  authorization 
by  rule,  pursuant  to  S  §  144.21  or  144.22. 
Section  124.16  states  that,  for  a  new 
facility  or  new  injection  well,  "*  *  *  the 
applicant  shall  be  without  a  permit  for 
the  proposed  new  facility  •  *  *  [or] 
*  *  *  injection  well .  .  .  pending  final 
Agency  action."  In  this  instance,  the 
well  will  not  have  been  constructed  yet. 
Under  these  circumstances,  EPA 
strongly  urges  the  applicant  and — in  the 
case  of  primacy  states  where  the 
amended  requirements  have  not  been 
adopted — the  Director,  to  construct  or 
require  the  well  to  be  constructed 
according  to  the  standards  applicable  to 
new  wells. 

C.  Siti^ig  Requirements— Section  146.62 

In  the  proposal,  the  Agency  stated 
more  explicitly  requirements  which  had 
been  stated  very  broadly  in  the  existing 
regulations.  In  the  proposal,  criteria 
which  had  previously  been  framed  as 
factors  which  the  Director  had  to 
"consider",  were  expressed  as  specific 
requirements  which  the  owner  or 
operator  had  to  meet.  Several  new, 
substantive  requirements  were  also 
added. 

In  the  proposal,  the  regulations  at 
§  146.62ta]  restated  existing  language 
which  required  that  all  Class  I  wells  be 
sited  beneath  the  lowermost  USOW: 
§  146.62(b}  restricted  siting  to  areas  that 
are  geologically  suitable,  and  defined 
criteria  describing  such  areas; 
§  146.62(c)  specified  performance 
standards  for  the  confining  and  injection 
zones:  §  146.62(d)  outlined  additional 
requirements  which  would  provide  an 
additional  degree  of  assurance  that  the 
waste  would  be  adequately  contained  or 
that  the  site  would  not  otherwise 
endanger  USDWs. 

1.  Need  for  Additional  Sitirjg 
Requirements 

Nearly  all  commenters  supported  the 
clarification  of  existing  siting 
requirements,  but  several  maintained 
there  was  no  need  to  add  more  explicit 
siting  requirements  or  standards.  These 
commenters  believed  that  absence  of 
contamination  incidences  suggested  no 
changes  were  necessary. 

The  Agency  disagrees.  The  EPA 
identified  several  important  criteria 
which  it  believes  significantly  improve 
the  protectiveness  of  the  siting 
requirements.  The  UIC  program  as 
mandated  by  the  SDWA  is  preventative 
in  nature,  and  to  the  degree  that  these 
improvements  do  not  impose 
unnecessary  new  burdens  on  the  owner 
or  operator,  EPA  believes  it  appropriate 
to  promulgate  them. 


2.  Consideration  of  Seismicily  in  Local 
Geology  \ 

Two  commenters  suggested  that 
§  146.62(b)(2),  which  lists  parameters  to 
be  considered  when  evaluating  local 
geology,  include  consideration  of  the 
seismic  history  of  the  site.  The  proposed 
rules,  at  §  146.62(b)(1),  required 
consideration  of  seismicity  on  a 
regional,  not  local  basis.  The  Agency 
intends  to  retain  the  requirement  as 
proposed  for  several  reasons.  First,  the 
United  States  Geologic  Survey  (USGS) 
at  the  request  of  EPA.  recently 
completed  a  study  on  potential 
earthquake  hazards  associated  with 
injection  wells  (Ref.  5).  That  report 
recommended  regional  evaluations  of 
tectonic  stress  as  a  critical  part  of  site 
evaluations.  The  Agency  believes  that 
concerns  of  a  more  local  nature,  if  any, 
are  better  addressed  by  a  monitoring 
program.  A  more  comprehensive 
discussion  of  the  USGS  report  and  the 
role  of  seismicity  in  siting  and  operating 
injection  wells  is  provided  in  Section 
(III)(1)(6)  of  this  preamble. 

3.  Geologic  Criteria 

Several  commenters  objected  to  the 
requirement  in  §  1464>2(bK3)  which 
required  that  the  site  be  capable  of 
being  modeled  accurately.  These 
commenters  noted  that  precise 
predictions  of  the  location  of  a  plume  or 
a  pressure  front  are  not  necessary; 
rather,  the  modeling  must  be  capable  of 
bounding  the  problem. 

EPA  agrees.  The  intent  in  this  section 
was  to  be  sure  that  the  geology  of  the 
site  was  not  so  complex  that  modeling 
would  not  provide  meaningful  results. 
The  Agency  was  concerned  that  the 
complexity  of  the  site  not  out.strip  the 
technology  available  to  model  it. 
Accordingly,  the  language  is  being 
revised  to  address  this  specific  concern. 

4.  Standards  Applicable  to  the  Injection 
and  Confining  Zone 

Section  146.62(c)  of  the  proposal 
contained  performance  standards  which 
the  confining  zone  would  have  to  meet. 
This  section  required  that  the  confining 
zone  be  laterally  extensive  and  free  of 
transmissive  transecting  faults  over  an 
area  sufficient  to  prevent  movement  of 
fluids  into  a  USDW.  In  addition,  this 
section  would  have  required  that  the 
confining  zone  contain  at  least  one 
formation  of  sufficient  thickness  and 
with  lithologic  and  stress  characteristics 
capable  of  preventing  vertical 
propogation  of  fractures. 

There  was  extensive  comment  on  this 
provision.  Most  objected  to  the 
requirements  as  stated,  maintaining  that 
the  two  provisions  were  redundant.  On 
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the  other  hand,  one  commenter, 
supported  by  several  others,  contended 
that  the  presence  of  any  fault  should 
preclude  siting  an  injection  well, 
regardless  of  whether  that  fault  had  the 
capacity  to  transmit  fluid  to  overlying 
zones.  They  suggested  that  such  faults 
made  accurate  modeling  impossible. 
These  same  commenters  suggested  that 
EPA  should  specify  a  minimum 
thickness  and  permeability  which  the 
confining  zone  must  meet  and  further, 
that  these  parameters  be  measured  only 
in  the  formation  directly  adjacent  to  the 
injection  zone. 

The  Agency  agrees  that  §§  146.62(c)(2) 
(i)  and  (ii)  address  similar  concerns,  but 
does  not  believe  this  suggests  that  one 
or  the  other  requirement  be  deleted,  as 
the  commenter  maintains.  It  is  a 
common  practice  in  engineering  to  build 
safeguards  into  systems,  particularly 
where  uncertainty  may  exist  or  where 
the  consequences  of  error  are 
significant.  Thus.  EPA  does  not  believe 
that  the  logical  consequence  of  finding 
that  these  requirements  overlap  is  to 
delete  one  or  the  other  of  them.  Rather, 
the  Agency  believes  these  requirements 
to  be  complementary;  together  providing 
a  level  of  assurance  consistent  with  the 
mandate  of  the  SDWA  and  RCRA. 

Pertaining  to  the  conunenter  who 
suggested  specific  numerical 
requirements  applicable  to  the  confining 
zone.  EPA  would  like  to  note  that 
precisely  that  option  was  examined 
during  the  course  of  regulatory 
negotiations.  As  outlined  in  the 
preamble  to  the  proposal  (52  FR  32458), 
the  factors  which  define  an  acceptable 
site  are  often  qualitative.  Specifying  a 
set  of  quantitative  values  outside  the 
context  of  the  myriad  other  factors  that 
must  be  considered  in  siting  decisions 
would  not  be  effective.  To  be  workable 
in  all  cases,  thesp  values  would  have  to 
be  so  restrictive  that  safe  sites  would  be 
prohibited,  or  the  rule  would  have  to 
provide  the  option  of  allowing  the 
Director  the  authority  to  waive  them 
when  not  necessary  or  appropriate.  The 
Agency  believes  that  it  is  better  to  allow 
consideration  of  qualitative  factors  such 
as  the  plasticity  of  the  rock,  the  type  and 
amount  of  clay  in  the  confining  zone,  the 
relative  difference  in  permeability 
between  the  injection  and  confining 
zone,  the  seismicity  of  the  area,  the 
characteristics  of  the  injected  and 
formation  fluids,  the  relative  pore 
pressures,  the  depth  of  the  injection 
zone,  and  a  host  of  other  factors  as  they 
relate  to  defining  adequate  siting  in  the 
first  instance. 

Finally,  one  commenter  apparently 
believed  the  Agency  was  somehow 
trying  to  restrict  the  orientation  of  any 


fractures  developed  during  well 
stimulation.  This  commenter  pointed  oul 
that  below  certain  depths  fractures  form 
on  a  vertical  axis.  In  response,  EPA 
would  like  to  note  that  §  146.62[c)(2)(ii) 
pertains  to  the  confining  zone,  not  the 
injection  zone.  Moreover,  this  section  is 
meant  to  deal  with  the  vertical 
propagation  of  fractures,  not  their 
vertical  orientation.  The  existing  rules 
allow  fracturing  of  the  injection  zone 
during  well  stimulation,  and  EPA 
recognizes  that  these  fractures,  below 
certain  depths,  will  be  oriented  (but  not 
propagated]  vertically.  Nothing  in 
today's  rule  alters  or  attempts  to  alter 
the  physical  fact  of  a  fracture's 
orientation,  or  the  operator's  right  to 
stimulate  the  well.  The  purpose  of 
§  146.62{c)(2){ii)  is  to  be  sure  that  at 
least  one  formation  has  the  right  mix  of 
thickness  and  plasticity  to  prevent  a 
fracture  from  moving  up  (that  is 
vertically  propagating)  through  the 
stratigraphic  column. 

5.  Additional  Safeguards 

Section  146.62(d)  outlined  four 
safeguards,  one  of  which  the  owner  or 
operator  would  have  to  demonstrate  to 
the  satisfaction  of  the  Director  that  his 
site  shared.  They  included  (1)  a  showing 
that  a  "buffer"  aquifer/aquiclude  system 
was  present  between  the  confining  zone 
and  the  base  of  the  lowermost  USDW  or 
(2)  a  showing  that  within  the  area  of 
review  the  piezometric  surface  of  the 
fluid  in  the  injection  zone  was  lower 
than  the  piezometric  surface  of  the 
lowermost  USDW  or  (3)  a 
demonstration  that  there  was  no  USDW 
present  or  (4)  that  the  geology,  nature  of 
the  waste,  or  other  considerations 
would  not  allow  an  undiscovered 
conduit  to  endanger  a  USDW. 

As  stated  in  the  proposal,  the  goal  of 
§  146.62(d)  was  to  deal  with  the 
uncertainties  which  some  members  of 
the  regulatory  negotiation  committee 
believed  were  inherent  in  characterizing 
geologic  conditions  in  the  subsurface. 
These  requirements  were  intended  to 
either  eliminate  the  uncertainty  involved 
in  characterizing  subsurface  geology,  or 
the  consequences  of  failing  to  identify  a 
breach  in  the  confining  zone,  be  it  a 
man-made  conduit  op  a  natural 
transmissive  fault  or  fracture. 

Several  commenters  objected  to  the 
requirement  for  additional  safeguards  in 
general,  and  the  need  for  a  "buffer" 
aquifer/aquiclude  system  between  the 
top  of  the  confining  zone  and  the  base  of 
the  lowermost  USDW  in  particular. 
They  noted  that  the  existing  siting 
requirements,  particularly  when 
considered  with  those  proposed  in 
§  146.62(c).  in  conjunction  with  the  Area 
of  Review  requirements  and  Corrective 


Action  requirements  in  §§  146.63  and 
146.64  respectively,  adequately 
addressed  concerns  about  abandoned 
boreholes  or  improperly  completed 
wells.  One  commenter  suggested  that 
since  §  148.20  required  the  presence  of 
an  arresting  layer  within  the  injection 
zone,  and  §  146.62(c)(2)  specified 
minimum  standards  for  a  confining  zone, 
this  provision  effectively  applied  a  third 
layer  of  redundant  protection  to  the 
siting  requirempnts.  The  commenter 
believed  this  level  of  regulation  to  be 
excessive. 

The  Agency  agrees  that  the  AOR  and 
Corrective  Action  requirements  being 
promulgated  today  address  any 
conceivable  set  of  concerns  which  might 
arise  with  respect  to  abandoned  or 
improperly  completed  wells  within  the 
area  of  review.  However,  the  EPA 
would  like  to  note  that  the  requirements 
in  §  146.62(d)  were  meant  to  address 
more  than  just  abandoned  boreholes; 
they  were  also  meant  to  address 
concerns  relating  to  the  geology  of  the 
site  such  as  fractures  or  faults.  While 
EPA  does  not  believe  that  uncertainty  is 
"inherent"  in  characterizing  geology — 
given  the  improvements  in  remote 
sensing,  techniques  of  stratigraphic 
correlations,  and  borehole  logging — the 
Agency  does  believe  that  additional 
safeguards  are  appropriate.  These 
safeguards  address  not  only  problems 
which  might  arise  from  an  undiscovered 
fault,  but  also  problems  which  could 
arise  from  improper  operation.  Finally. 
EPA  would  like  to  reiterate  that 
overlapping  safeguards  are  a  sound  and 
frequently  applied  principle  of  good 
engineering.  "The  fact  that  one  set  of 
requirements  addresses  a  particular 
concern  does  not  and  should  not 
preclude  application  of  other  rules 
which  also  address  the  concern. 

The  commenter  who  thought  that  EPA 
was  applying  a  "third  layer  of 
protection"  beyond  those  required  in 
Part  148  and  §  146.62(c),  apparently  did 
not  understand  the  relationship  between 
Part  148  and  Part  146.  First.  Subpart  C  of 
Part  148  does  not  apply  to  all  hazardous 
waste  injection  wells.  Wells  which 
inject  waste  which  meets,  or  has  been 
treated  to  meet,  levels  specified  in  40 
CFR  Part  268,  are  not  subject  to  the  "no 
migration"  provisions  in  §  148.20. 

Second,  and  more  important,  the  two 
rules  apply  complementary,  but  different 
standards.  Part  148  applies  a  "no 
migration"  standard,  while  Part  146  is 
designed  to  assure  no  endangerment  of 
USDWs.  The  standards  in  §  148.20  were 
developed  to  assure  that  no  injected 
waste  could  leave  the  injection  zone. 
Part  146  is  meant  to  assure  that  there 
will  be  no  endangerment  of  USDWs. 


28134  Federal  Register     /  Vol.  53,  No.  143  /  Tuesday,  July  26,  1988  /  Rules  and  Regulations 


either  from  injected  fluid  or  formation 
fluids.  With  respect  to  injected  fluids, 
the  standards  in  148  are  certainly  more 
stringent  since  they  prohibit  migration  of 
any  injected  waste  at  hazardous  levels 
out  of  the  injection  zone.  However, 
endangerment  encompasses  a  broader 
set  of  concerns  and  therefore  warrants  a 
broader  set  of  regulatory  controls.  For 
example,  the  area  in  which /o/-mo//o/j 
fluid  co\x\(\  endanger  USDWs  is 
described  by  the  pressure  front  induced 
by  injection;  the  area  in  which  injected 
fluid  could  move  out  of  the  injection 
zone,  on  the  other  hand,  is  described  by 
the  size  of  the  waste  plume.  The 
pressure  front  is  always  larger — usually 
much  more  so — than  the  waste  plume. 

Accordingly.  EPA  believes  it  is  a 
mistake  to  construe  that  the 
requirements  of  §  148.20  are  equivalent 
to  those  being  applied  in  §  146.62.  They 
do  not  address  the  same  universe  of 
wells,  nor  do  they  address  the  same 
concerns.  The  Agency,  therefore,  rejects 
the  notion  that  the  two  rules  are 
redundant  and  result  in  an  unnecessary 
third  level  of  protection. 

A  number  of  commenters  objected  to 
the  provision  in  S  146.62(d)(4]  which 
provides  the  Director  the  authority  to 
approve  a  site  which  lacked  one  of  the 
specific  safeguards  outlined  in  section 
(d)  (1),  (2),  or  (3),  but  which  otherwise 
could  show  a  comparable  level  of 
safety.  Most  commenters,  however, 
expressed  strong  support  for  the 
provision.  In  criticizing  the  safeguards 
outlined  in  the  previous  three 
paragraphs,  commenters  frequently 
pointed  out  scenarios  in  which  the 
certainty  of  characterizing  the  site 
accurately  was  extremely  high,  and 
therefore  the  need  for  redundant 
safeguards  low  or  non-existent.  These 
commenters  noted  that  in  some  areas, 
drilling  or  other  exploration  has  been 
extensive  enough  to  provide  extremely 
accurate  pictures  of  the  geology  of  the 
area  and  regulatory  controls  have  been 
in  place  and  adequately  assure  that 
abandoned  boreholes  have  been  located 
and  plugged.  It  was  such  circumstances 
the  Agency  sought  to  address  when 
proposing  §  146.62(d)(4]. 

Commenters  who  objected  to  this 
provision  seemed  to  believe  that  EPA 
was  subjecting  operators  to  a  lesser 
standard  in  S  146.62(d)(4)  than  in  the 
other  three  sections.  As  one  such 
commenter  expressed  it,  "EPA  has 
proposed  a  broad  exception  to  the  siting 
criteria  *  *  *".  These  commenters  are 
apparently  confusing  the  need  for  a 
safeguard,  where  doubt  exists,  with  the 
standard  itself.  This  section  is  not  an 
exception  to  the  siting  standard.  It 
provides  another  means  by  which  the 


standard  may  be  met,  another  way  in 
which  uncertainty  may  be  resolved. 

At  the  heart  of  this  comment  appears 
to  be  the  contention  that  any  and  all 
attempts  to  describe  geology  are 
inherently  flawed.  The  Agency  rejects 
this  contention,  and  accordingly  will 
promulgate  this  section  as  proposed. 

Finally,  some  commenters  were 
concerned  that  this  latitude  might  be 
abused  by  those  implementing  the  UIC 
program.  The  EPA  notes  that  all  permit 
decisions  are  subject  to  rigorous  public 
participation  requirements.  If,  in  an 
individual  case,  a  State  Director 
exercises  the  discretion  afforded  him 
too  broadly,  the  public  will  have  ample 
opportunity  to  comment,  and,  if 
necessary,  challenge  his  decision.  If 
such  an  abuse  is  systematic,  EPA  will 
take  appropriate  action  as  part  of  the 
Agency's  oversight  responsibilities. 

D.  Area  of  Review— Section  146.63 

One  of  the  key  changes  proposed  for 
the  Class  I  regulations  was  the 
expansion  of  the  area  of  review  (AOR). 
The  AOR  pertains  to  the  area  within 
which  the  owner  or  operator  must 
identify  all  wells  penetrating  the 
confining  zone  and  the  injection  zone 
and  determine  whether  they  have  been 
properly  completed  or  plugged  and 
abandoned.  In  existing  UIC  regulations 
it  is  deHned  either  by  a  fixed  radius  of 
V4-mile  from  the  well  bore  or  by  a 
calculated  "zone  of  endangering 
influence."  As  a  result  of  the 
information  gathered  during  the  §  701 
survey  of  hazardous  waste  injection 
wells,  concerns  raised  by  the  regulatory 
negotiation  committee,  and  information 
developed  from  recent  research  on  well 
failures,  EPA  proposed  to  amend  the 
area  of  review  requirements  for 
hazardous  waste  injection  wells  by 
extending  the  area  to  be  examined  for 
abandoned  or  improperly  completed 
wells  to  an  area  with  a  radius  of  2'/2 
miles  from  the  injection  well  bore  or,  in 
some  circumstances,  the  calculated 
"cone  of  influence"  of  the  well. 

The  "cone  of  influence"  defines  the 
area  of  review  as  the  area  described  by 
the  incremental  increase  in  pressure 
caused  by  the  injection  well.  The 
Agency  believes  that  the  pressure  of 
concern  should  be  the  increment  over 
background,  static  pressure  conditions 
since  that  is  the  pressure  resulting  from 
the  regulated  activity. 

1.  Increase  in  the  Size  of  the  Area  of 
Review 

The  Agency  received  many  comments 
on  the  proposal  to  increase  the  size  of 
the  area  of  review. 

Several  commenters  indicated  that  the 
2Va-mile  area  of  review  was 


unnecessarily  large  and  would  require 
the  well  operators  to  conduct  lengthy 
record  searches  that  are  time-consuming 
and  costly,  possibly  even  precluding  the 
drilling  of  Class  I  injection  wells  in  the 
very  cases  where  geologic  data  was 
most  reliable.  In  addition,  other 
commenters  stated  that  the  proposed 
area  of  review  was  totally  arbitary  with 
no  technical  basis  and  that  using  a 
calculated  cone  of  influence  for  the  well 
was  adequate,  especially  if  the 
calculated  area  was  substantially  less 
than  the  2V2-mile  minimum  requirement. 
In  reply,  the  Agency  notes  that  recent 
studies  on  the  consequences  of  well 
failures  suggest  that  the  single  most 
significant  potential  source  of 
contamination  from  injection  wells 
would  be  an  unplugged  borehole  within 
the  area  of  review  where  there  exists  a 
pressure  sufficient  to  drive  fluids  up  the 
borehole  (Refs.  6  and  7).  EPA  also  notes 
that  the  State  of  Texas  which  specifies  a 
2'/^-mile  AOR.  and  the  State  of 
Louisiana,  which  specifies  a  2-mile 
AOR,  currently  regulate  over  60  percent 
of  the  wells  injecting  hazardous  waste. 
These  States  do  not  give  exceptions  to 
their  area  of  review  requirements, 
therefore  enlarging  the  area  of  review 
does  not  significantly  increase  the 
burden  for  the  majority  of  operators. 
Even  where  there  is  an  increase  in 
burden,  the  Agency  believes  that  the 
special  characteristics  of  hazardous 
waste  injection  warrant  a  margin  of 
safety  more  stringent  than  for  other 
wastes.  The  Agency  believes  that  a 
larger  fixed  radius  is  not  capricious  or 
without  some  technical  basis,  as  our 
research  in  abandoned  well  studies 
indicates  (Ref.  6  and  7).  Also,  during  the 
course  of  regulatory  negotiation.  State 
regulators  noted  that  an  area  of  review 
between  2  and  2V2  miles  represented  an 
appropriate  maximum  radius  based  on 
their  field  observations  of  hundreds  of 
injection  wells.  However,  the  Agency 
believes  the  intent  of  the  enlarged  area 
of  review  can  be  met  adequately  with  a 
2  mile  minimum,  rather  than  a  l^h-mWe 
area  of  review.  The  2-mile  area  of 
review  has  the  advantage  of  not 
disrupting  existing  state  programs  of 
substantial  size.  Under  today's  rule,  the 
Director  will  have  the  authority  to 
enlarge  the  area  of  review  beyond  two 
miles  if  he  has  reason  to  believe  that  a 
larger  area  of  review  is  necessary. 

2.  Calculation  of  the  Area  of  Review 

Many  comments  were  received 
concerning  the  calculation  of  the  area  of 
review.  One  commenter  believed  that 
the  area  of  review  should  be  fixed  at  the 
2V2-mile  radius  value  for  all  wells  and 
not  calculated  as  there  appears  to  be  too 
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much  confusion  on  how  to  calculate  an 
area  of  review.  In  contrast,  another 
proposed  that  the  area  of  review  should 
have  a  10-mile  fixed  minimum  radius 
from  the  injection  well  and  expressed  a 
lack  of  confidence  in  a  well  operator's 
ability  to  either  model  or  calculate  the 
cone  of  influence.  Accordingly,  they 
believed  the  2V2-mile  minimum 
requirement  was  not  restrictive  enough. 

The  Agency  has  confidence  in  the 
mathematical  calculations  for  the  cone 
of  influence.  Pressure  buildup  is  well 
understood,  and  the  effects  of  injection 
can  be  accurately  identified.  There  may 
very  well  be  sites  where  a  calculated 
area  of  review  in  excess  of  2  miles  is 
indicated.  For  such  sites,  today's  rule 
would  provide  the  Director  with  the 
authority  to  require  an  AOR  in  excess  of 
2  miles.  However,  a  10-mile  radius 
minimum  area  of  review  is  extremely 
large  and  to  prescribe  for  every  injection 
well  such  an  AOR  would  place  an 
unnecessary  burden  on  both  the  well 
operator  and  the  regulatory  agencies 
conducting  the  review,  without  adding 
further  protection  to  the  environment. 

One  commenter  suggested  that  the 
area  of  review  should  only  be  tied  to 
waste  plume  migration  rather  than 
calculated  from  reservoir  pressure. 

EPA  would  like  to  note  that  the 
primary  concern  which  §  146.63 
addresses  is  the  endangerment  of 
USDWs.  regardless  of  whether  that 
endangerment  would  result  from  highly 
mineralized  brines  in  the  injection  or 
intervening  formations,  or  from  the 
injected  waste  stream.  In  all  cases,  an 
area  of  review  based  on  the  waste 
plume  would  be  significantly  smaller 
than  one  based  on  the  pressure  increase 
during  the  operational  life  of  the  well, 
and  would  therefore  not  prevent 
endangerment.  Moreover,  the  long  term 
concerns  associated  with  plume 
movement  after  the  well  is  plugged,  are 
addresed  in  the  modeling  performed 
under  §  148.20.  Accordingly,  EPA  will 
continue  to  base  AOR  on  pressure 
buildup. 

A  few  commenters  indicated  that  the 
language  proposed  by  the  Agency  for 
the  determination  of  the  area  of  review 
was  unclear  and  suggested  that  the 
Agency  provide  one  method  of 
calculating  the  area  of  review  to  serve 
as  a  guidance  for  all  affected  states. 
Finally,  some  commenters  were 
concerned  that  one  interpretation  of  the 
regulation  could  require  a  calculated 
area  of  review  which  extends 
indefinitely  in  order  to  satisfy  the 
reviewing  regulatory  agency.  These 
commenters  suggested  that  such  a 
calculated  infinite  area  of  review  should 
be  spatially  limited  by  the  Agency  to 
avoid  this  potential  problem. 


The  Agency  believes  that  a  guidance 
may  be  necessary  to  clarify  the  methods 
appropriate  for  establishing  area  of 
review,  but  does  not  believe  that  a 
single  calculation,  or  a  set  of 
calculations,  describes  the  universe  of 
acceptable  methods  for  determining 
area  of  review.  Moreover,  prescribing  by 
regulation  the  appropriate  method  could 
preclude  permittees  from  using  more 
sophisticated  methods  which  might 
become  available  at  some  future  point. 
Therefore,  the  Agency  is  not  specifying 
particular  methods  of  calculating  an 
area  of  review  in  this  rule. 

The  Agency  also  recognizes  that 
calculations  may  result  in  an  asymptote, 
or  that  in  some  physical  settings  the 
formation  pressure  will  contribute  to  an 
AOR  that  extends  over  great  distances. 
Under  current  State  and  Federally- 
implemented  rules,  the  problem  of 
infinite  asymptotes  has  been  addressed 
by  setting  cut-off  points  when  the  slope 
of  the  pressure  curve  flattens.  It  is  not 
EPA's  intent  that  operators  "chase 
asymptotes"  when  no  real  potential 
endangerment  resulting  from  the  well 
exists.  The  physical  settings  which 
might  result  in  calculated  AORs  in 
excess  of  2  miles  involve  highly 
overpressurized  formations.  As  noted  in 
the  proposal,  overpressurization  can  be 
evidence  that  the  formation  is 
effectively  a  closed  system.  Where 
natural  or  man-made  points  of  discharge 
exist,  pressure  will  begin  to  equilibrate, 
and  the  excess  pressure  will  tend  to 
"bleed  off.  Absent  such  leaks,  the 
system  will  retain  excess  pressure. 
Moreover,  such  systems  are  more  likely 
to  be  static,  resulting  in  very  little  or  no 
flow  over  time.  Accordingly.  EPA  still 
believes  the  appropriate  AOR  is 
described  by  the  pressure  from  the  well 
injection,  and  further  believes  that  in  the 
vast  majority  of  cases,  that  this  area  is 
described  by  a  2-mile  area  of  review. 

Accordingly,  the  Agency  is  now 
specifying  in  today's  rule,  a  fixed  2-mile 
minimum  area  of  review.  But  in 
recognition  that  in  some  circumstances 
an  area  of  review  may  be  greater  than  2 
miles,  the  Director  has  the  discretion  to 
require  a  larger  area  of  review.  One 
such  reason  may  be  the  cone  of 
influence,  which  must  still  be  calculated 
and  provided  by  the  owner  or  operator 
to  the  Director  for  his  determination  of 
whether  corrective  action  would  be 
required  for  abandoned  or  improperly 
completed  wells. 

E.  Corrective  Action  for  Wells  in  the 
Area  of  Review — Section  146.64 

The  Agency  proposed  additional 
corrective  action  requirements  and 
proposed  reorganization  and 
consolidation  of  the  current  regulations 


as  §§  146  64  and  146.70  in  Subpart  G.  In 
general,  as  proposed,  §  146.64  states  the 
requirements  for  corrective  action  and 
§  146.70  outlines  the  information 
required  to  show  compliance  with  them. 
The  following  response  concerns 
comments  received  for  corrective  action 
requirements  in  §  146.64. 

1.  Application  of  the  Area  of  Review 

Under  existing  regulations,  the  owner 
or  operator  must  submit  a  plan 
concerning  the  steps  taken  to  address 
improperly  completed  or  abandoned 
wells  within  the  area  of  review,  but  he  is 
not  required  to  submit  a  protocol  for 
identifying  all  wells  within  the  area  of 
review.  The  Agency  proposed  to  require 
that  an  owner  or  operator  submit  such  a 
protocol  to  the  Director  outlining  how  he 
intends  to  identify  all  wells  within  the 
area  of  review,  and  how  he  intends  to 
determine  whether  these  wells  have 
been  adequately  completed  or  plugged. 
The  Director  would  be  required  to 
review  the  plan,  determine  whether  if  is 
adequate,  and  either  approve  it.  modify 
it,  or  deny  the  application. 

An  approximately  equal  number  of 
commenters  supported  and  opposed  this 
proposed  amendment.  Several 
commenters  specifically  indicated  that 
corrective  action  should  be  limited  to 
only  the  wells  within  the  cone  of 
influence,  not  the  proposed  2'/2  mile 
radius  area  of  review.  Some  commenters 
also  cited  the  problems,  both  legal  and 
logistic,  associated  with  wells  located 
on  property  not  owned  by  the  applicant 
as  a  reason  to  limit  the  scope  of 
corrective  action.  The  Agency  will  not. 
however,  require  corrective  action  on 
wells  within  the  area  of  review  if  it  can 
be  effectively  demonstrated  that  there  is 
no  potential  to  move  fluids  through  a 
conduit.  In  response  to  the  first  concern, 
it  is  EPA's  intent  to  assure  that  all  w-ells 
within  the  area  of  review  are  identified 
and  evaluated.  EPA  would  like  to  note 
that  in  some  cases,  some  wells  outside 
of  the  cone  of  influence  may  have  to  be 
evaluated  in  a  petition  de.Tions'iation 
under  part  148;  for  example,  where  the 
formations  are  naturally  overpressured 
and  where  there  is  significant  flow. 

One  commenter  also  contended  that 
corrective  action  requirements  were  not 
feasible  in  many  cases  because  the 
operators  could  not  compel  other 
owners  of  wells  off  their  property  to  fix 
wells.  The  existing  rules  allow  the 
applicant  an  alternative  to  fixing  these 
off-property  wells.  If  the  cone  of 
influence  is  very  large  or  if  the  applicant 
cannot  access  improperly  plugged  or 
abandoned  wells  outside  of  his  property, 
he  may  seek  from  the  Director 
permission  to  reduce  the  area  within 
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which  wells  must  be  fixed  by  reducing 
pressure  and  thereby  satisfying 
corrective  action  requirements.  This 
provision  is  merely  a  restatement  of 
existing  requirements.  As  such,  the 
Agency  is  neither  seeking  comment,  nor 
anticipating  making  any  changes,  such 
as  allowing  pressure  limitations  at  the 
discretion  of  the  operator,  as  one 
commenter  seeks.  EPA  believes  that  the 
issue  of  when  pressure  limits  may  be 
used  in  order  to  satisfy  corrective  action 
should  be  at  the  Director's  discretion. 
The  Director  may  choose  to  limit  its  use, 
for  example,  in  a  case  where  the 
operator  has  violated  pressure 
limitations  in  the  past.  Pressure 
limitations,  however,  are  not  the 
preferred  means  of  meeting  corrective 
action  and  EPA  will  limit  its  uses  to 
cases  where  the  Director  deems  it 
appropriate. 

2.  Abandoned  Well  Protocol 

The  greatest  number  of  comments 
received  concerning  corrective  action 
addressed  the  information  and 
substance  required  in  the  protocol  for 
identifying  wells  in  the  area  of  review. 
Several  commenters  were  of  the  opinion 
that  the  Agency  should  indicate  the 
necessary  steps  to  establish  such  a 
protocol,  the  information  to  be 
contained  in  a  protocol,  and  the  specific 
requirements  concerning  the  search 
methods  for  abandoned  wells.  Some 
commenters  felt  that  the  specific 
methods  of  abandoned  well  searches 
should  be  indicated  while  at  least  one 
commenter  argued  that,  except  in 
unusual  cases,  it  was  inappropriate  for 
an  applicant  to  use  any  methods  other 
than  a  search  of  public  records  provided 
by  local,  state,  and  federal  agencies.  In 
any  case,  one  commenter  also  felt  that 
once  wells  were  identified,  the 
evaluation  of  wells  merely  penetrating 
into  the  confining  zone  was  unnecessary 
and  such  evaluation  for  corrective 
action  was  unwarranted. 

In  general  response  to  these 
comments,  the  Agency  believes  that  a 
technical  guidance  may  be  necessary  to 
further  explain  protocol  requirements. 
However,  the  Agency  also  believes, 
particularly  in  cases  where  public  well 
records  are  poor  or  non-existent,  that 
just  a  cursory  search  of  well  records  is 
inadequate  where  hazardous  waste 
injection  is  concerned.  Furthermore, 
EPA  also  believes  that  the  time  to 
evaluate  well  search  methodology  is 
prior  to  the  initiation  of  the  search  and 
not  after.  The  Agency  plans  to  issue  a 
UIC  guidance  on  this  protocol  in  the 
near  future. 

Finally,  EPA  believes  that  it  is 
necessary  to  look  at  all  wells 
penetrating  the  confining  zone  in  order 


to  determine  if  a  problem  could  develop 
by  the  reduction  of  thickness  of  the 
confining  material  caused  by  such 
penetration.  The  evaluation  of  these 
wells  does  not  compel  corrective  action 
unless  the  integrity  of  the  confining  zone 
is  compromised.  Therefore  the  review 
necessitated  by  this  possibility  is 
exactly  what  the  Agency  is  requiring  in 
the  regulations  and  the  regulations  will 
be  promulgated  as  initially  proposed. 

F.  Construction  Requirements — Section 
146.65 

The  amendments  for  construction 
requirements  reflect  the  Agency's 
attempt  to  achieve  an  appropriate 
balance  between  specific  design 
standards  and  more  general 
performance  standards.  Current 
regulations  describe  a  very  broadly 
structured  performance  standard  and 
list  specific  factors  that  the  Director 
must  consider  when  evaluating  the 
construction  of  a  well.  As  a  result  of  the 
Agency's  consideration  of  historical 
well  construction  practices  within 
states,  the  section  701  report  to 
Congress,  and  the  need  for  a  more 
clearly  defined  set  of  standards,  the 
Agency  is  increasing  the  specificity  of 
the  construction  requirements  and 
adding  some  new  requirements. 

The  changes  in  construction 
requirements  outlined  in  §  146.65 
include:  additional  criteria  in  overall 
performance  standards;  more  explicit 
compatibility  requirements;  and  certain 
requirements  for  owners  and  operators 
injecting  through  a  well  equipped  with 
fluid  seals.  In  addition,  §  146.65(c)(1), 
which  addresses  requirements  for  new 
wells,  contains  a  more  specific 
articulation  of  the  performance 
standards  outlined  in  §  146.65(a)(1). 

1.  General  Construction  Concerns 

There  appeared  to  be  general  support 
for  the  requirements  outlined  in 
§  146.65(a).  One  commenter  indicated 
support  for  requiring  wells  to  be 
constructed  to  allow  the  use  of 
appropriate  testing  devices  and 
workover  tools.  Another  commenter 
indicated  that  in  §  146.65(a)(3),  injection 
"tube"  should  be  changed  to  injection 
tubing.  The  Agency  has  made  the 
correction. 

One  commenter,  supported  by  several 
others,  objected  to  the  requirement  that 
new  wells  be  constructed  in  a  manner 
that  allowed  the  use  of  appropriate 
logging  and  testing  devices.  This 
commenter  contended  that  the  best 
means  of  preventing  a  future  leak  was  to 
assure  proper  construction  of  the  well  in 
the  first  place.  The  commenter  went  on 
to  suggest  that  allowing  the  design  and 
construction  to  be  dictated  by  testing 


requirements  could  be  | 

counterproductive. 

The  Agency  rejects  this  argument.  The 
commenter  apparently  assumes  there 
are  instances  when  the  considerations 
pertaining  to  proper  construction  and 
those  associated  with  the  ability  to 
adequately  test  the  well  are  mutually 
exclusive.  The  Agency  is  stating  that 
both  goals,  proper  construction  and  the 
ability  to  adequately  test  the  well,  are 
legitimate  and  complementary  aims  that 
must  be  considered  during  the 
construction  of  a  new  well. 

2.  Well  Materials  and  Compatibility 
Requirements 

For  the  section  concerning  well 
compatibility  requirements,  a  number  of 
commenters  indicated  that  a  published 
standard  for  the  materials  used  in  well 
construction,  and  their  compatibility 
with  the  wastes,  may  not  exist.  Also, 
they  were  of  the  opinion  that  a  well 
operator  should  not  be  deemed  in 
violation  of  a  permit  based  on  material 
standards  since  these  standards  are 
usually  developed  for  new  materials  and 
generally  do  not  apply  once  the  material 
is  placed  in  service  in  a  well.  The 
Agency  has  indicated  in  this  regulation 
that  in  cases  where  an  operator  chooses 
to  use  an  exotic  well  material  for  which 
no  published  or  recognized  standards 
exist,  comparable  standards  acceptable 
to  the  Director  would  need  to  be 
developed.  Therefore,  the  owner  or 
operator  does  have  this  provision  as  an 
option  to  a  bonafide  American 
Petroleum  Institute  (API)  or  American 
Society  of  Testing  Methods  (ASTM)  or 
other  published  standard.  The  Agency  is 
also  cognizant  that  well  materials  may 
deteriorate  with  use  and  time,  but  notes 
that  published  standards  generally 
specify  limits  which  are  acceptable 
during  the  service  life  of  the  material, 
not  merely  upon  installation. 

3.  Casing  and  Cementing 

There  were  several  comments 
pertaining  to  the  casing  and  cementing 
of  new  wells.  One  commenter  suggested 
deletion  of  the  requirement  that  surface 
casing  must  extend  below  the  lowest 
formation  containing  a  USDW.  EPA 
rejects  this  suggestion.  The  Agency  has 
determined  that  having  two  strings  of 
cemented  casing,  the  surface  and  long 
string  casing,  affords  significantly 
greater  protection  to  USDWs  than  a 
single  string  of  cemented  casing. 

Another  commenter  sought  a  specific 
prescribed  depth  of  penetration  by  the 
surface  casing  into  the  confining  bed 
below  the  lowest  formation  containing  a 
USDW.  This  is  a  site-specific  issue  and 
should  be  established  in  the  context  of 
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permitting.  One  commenter  also 
informed  us  that  in  the  arctic,  the 
section  of  the  annulus  through  the 
permafrost  must  be  filled  with  a  nun- 
freezing  fluid  to  prevent  collapse  of  the 
long  string  casing.  Circulation  of  cement 
to  the  surface  upon  setting  the  casing  is 
therefore  precluded  in  these  cases.  The 
Agency  acknowledges  this  problem  and 
notes  that  §  144.16  allows  the  Director 
discretion  in  approving  alternative 
cementing  programs  where  no  USDW 
exists,  as  is  the  case  with  the 
commenter's  well.  Moreover,  §  146.G.5 
allows  the  Director  to  approve 
alternatives  even  where  a  USDW  is 
present. 

The  Agency  also  requested,  in  the 
proposed  rule,  comments  pertaining  to 
the  120%  of  calculated  volume  of  cement 
required  to  be  circulated  to  the  surface 
when  setting  casing.  In  particular,  EPA 
sought  comment  on  whether  more  than 
120  'o  of  the  calculated  volume  should  be 
required.  Most  of  the  commenters 
responding  to  our  request  for 
information  replied  that  the  120% 
cement  volume  figure  was  sufficient, 
although  some  believed  it  to  be 
inadequate,  and  others  excessive.  In 
consideration  of  this  response,  the 
Agency  believes  that  this  minimum 
amount  of  recirculation  is  adequate  in 
most  cases.  However,  EPA  has 
incorporated  new  language  in  today's 
rule  which  would  allow  the  Director  to 
require  more,  not  less,  than  120%  cement 
in  excess  of  calculated  hole  volume  if  he 
determines  that  geologic  and 
construction  conditions  warrant  such  an 
increase. 

4.  Mechanical  Packers  and  Fluid  Seals 

The  last  section  of  §  146.65  concerns 
tubing,  packer,  and  fluid  seals.  The 
greatest  number  of  commenters  in  this 
section  sought  a  change  in  the  proposed 
language  of  the  requirement  that  the 
packer  be  placed  above  the  injection 
zone.  The  Agency  agrees  that  in  many 
cases  it  is  indeed  preferable  to  set  the 
packer  either  at  the  top  of.  or  within,  an 
injection  zone,  and  also  that  some 
flexibility  in  the  placement  of  the  packer 
during  the  life  of  the  well  is  needed. 
Therefore,  EPA  has  included  new 
language  in  this  section  which  will  allow 
the  packer  to  be  located  as  approved  by 
the  Director. 

A  few  commenters  were  of  the 
opinion  that  the  design  standard  which 
proposed  that  testing  and  mon'toring 
requirements  for  fluid  seals  be  as 
stringent  as  those  for  wells  constructed 
with  tubing  and  packer  was  excessive. 
The  Agency  disagrees  and  believes  that 
these  requirements  are  justified  in  light 
of  the  complexity  of  the  application  and 
maintenance  of  fluid  seals  in  general. 


The  Agency  continues  to  be  of  the 
opinion  that  the  simplicity  of  the 
mechanical  packer  is  preferable  in  most 
cases.  However,  §  146.65(d)(3)  would 
allow  the  owner  or  operator  to  install  a 
fluid  seal  provided  he  demonstrates  to 
the  Director  that  the  fluid  seal  will 
provide  a  level  of  protection  equal  to  or 
exceeding  that  which  a  packer-equipped 
well  would  provide.  Many  commenters 
supported  our  allowance  of  fluid  seals, 
and  contended  that  such  seals  could 
provide  protection  superior  to  packers. 

G.  Logging,  Sampling,  and  Testing- 
Section  146.66 

The  requirements  pert&ining  to 
loggmg.  testing,  and  sampling  have  been 
consolidated  into  §  146.66  in  today's  rule 
from  existing  §§  146.12(d)  and  146.14(b). 
In  addition,  the  Agency  is  changing  the 
requirements  in  several  important  ways. 
As  indicated  in  the  August  27, 1987, 
proposed  rule,  these  requirements  apply 
only  to  new  hazardous  waste  wells. 

The  first  change  in  the  regulations 
defines  the  goals  of,4lHS  section.  The 
establishment  of  b"aBeline  data  prior  to 
injecting  against  wljiich  future  logging 
and  testing  can  be  Reassessed  is  an 
important  new  use 'pf  data.  The  Agency 
believes  this  to  be^n  important  concept: 
the  future  utility flf  many  logs  is 
dependent  on.having  base  logs  against 
which  to  comipare.  Therefore,  the 
operator's  a\»ility  to  demonstrate 
compliance  at  some  future  time  may 
depend  on  what  logs  he  ran  when  the 
well  was  first  constructed.  EPA  believes 
that  detailed  logging  prior  to  injecting 
can  be  of  benefit  to  both  the  regulator 
and  the  permittee. 

Another  change  proposed  involved 
the  tests  required  both  before  the 
casting  is  set  and  after  it  is  in  place.  The 
wording  in  existing  §  146.12(d)(2)  was 
unclear  in  regard  to  whether  all  of  the 
tests  outlined  were  mandatory  or  only 
one  subset  was  needed.  The  language  in 
today's  §  146.66  clearly  indicates  that  all 
of  the  listed  tests  must  be  conducted. 
This  regulation  also  reflects  the  concern 
of  some  members  of  the  regulatory 
negotiation  com.mittee  that  the 
technologies  used  to  test  wells  were 
rapidly  evolving  and  that  by  allowing 
the  Director  to  approve  an  equivalent 
alternative,  improved  tests  would  not  be 
eliminated  from  consideration.  Thus  the 
language  in  this  regulation  allows  the 
Director  to  approve  an  alternative  or 
additional  test  when  he  deems  it 
appropriate.  The  Agency  is  also 
effectively  changing  the  mechanical 
integrity  requirements  in  §  146.68(d). 
Now  an  initial  demonstration  of 
mechanical  integrity  for  new  wells  must 
be  made  as  indicated  in  current 
§  146.66(a)(3).  A  more  detailed 


discussion  outlining  the  Agency's 
rationale  for  more  stringent  MIT 
requirements  is  found  in  the  section  of 
this  preamble  which  addresses  §  146.68. 
Testing  and  Monitoring  Requirements. 

Although  pre-existing  regulations  in 
§  146.12(a)(15)  require  the  Director  to 
evaluate  an  operator's  coring  program 
prior  to  the  granting  of  a  permit,  this 
provision  did  not  place  a  burden  on  the 
Director  to  require  coring,  or  on  the 
operator  to  conduct  it.  Also,  EPA 
wanted  to  provide  the  Director  the 
authority  to  require  coring  of  formations 
other  than  the  injection  and  confining 
zones.  The  Agency  maintains  that  the 
relatively  inexpensive  task  of  coring  is 
justifiable  in  view  of  the  information  it 
provides.  Today's  rule  states  the  coring 
requirement  more  prescriptively  and 
affords  the  Director  the  authority  to 
require  cores  from  other  formations.  The 
Agency  believes,  however,  that  the 
situations  in  which  the  Director  would 
want  to  require  coring  of  formations 
other  than  the  injection  or  confining 
zones  should  be  relatively  rare. 

Another  change  now  requires  the 
owner  or  operator  to  conduct  pump  or 
injectivity  tests  to  identify  the 
hydrogeologic  properties  of  the  injection 
zone  through  an  empirical  method. 
These  tests  have  the  advantage  of 
yielding  an  aggregate  figure  which 
represents  an  entire  stratum  or  several 
strata.  The  original  regulations  required 
the  Director  to  "consider"  the  owner  or 
operator's  formation  testing  program, 
therefore  the  Agency  does  not  see  this 
restated  requirement  as  a  substantive 
change. 

In  §  146.66(f).  the  Agency  proposed 
language  which  would  assure  that  the 
Director  has  the  opportunity  to  witness 
logging  or  testing  procedures  by 
requiring  the  permittee  to  submit  a 
schedule  of  testing  activities  at  least  30 
days  prior  to  conducting  the  specified 
tests. 

1.  Coring 

The  greatest  number  of  comments 
pertaining  to  the  §  146.66  requirements 
concerned  coring.  Many  commenters 
indicated  that  coring  was  prohibitively 
expensive  to  the  owner  or  operator. 
Some  were  concerned  that  sidewall  or 
continuous  cores  could  not  always  be 
retrieved  from  certain  formations  in  the 
well  bore.  Other  commenters  indicated 
that  the  information  sought  from  cores 
could  be  obtained  from  adjacent  well 
cores  if  it  could  be  demonstrated  that 
the  zones  of  interest  were  correlative  in 
each  well.  The  remaining  comments  on 
coring  challenged  the  Director's 
authority  for  requiring  coring  from 
formations  other  than  the  injection  or 
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confining  zones.  As  we  have  already 
stated,  the  Agency  believes  that  the 
information  obtained  from  coring 
justifies  the  expense.  Also,  EPA  is  not 
requiring  coring  in  existing  wells,  only  in 
newly  drilled  wells.  The  Agency  agrees 
that  continuous  core  retrieval  is  not 
always  possible,  but  sidewall  cores  are 
usually  recoverable  and  are  acceptable. 

As  noted  in  the  proposal,  if  EPA  were 
to  limit  its  ability  to  collect  relevant 
data,  the  Agency  might  be  placed  in  the 
position  of  having  to  turn  down  an 
otherwise  approvable  site  simply 
because  adequate  data  wasn't  available. 
In  particular,  flexibility  in  siting 
requirements  is  dependent  on  the  extent 
of  data  available.  Today's  rule  will 
contain  language  which  would  allow  the 
Director  discretion  in  accepting  core 
information  from  nearby  wells  in  the 
few  cases  where  core  retrieval  was 
impossible  in  a  newly  drilled  well. 

With  regard  to  requiring  cores  and 
other  logs  from  formations  other  than 
the  injection  and  conTming  zone,  EPA 
disagrees  with  commenters  who 
maintain  that  it  is  unnecessary.  Section 
1422  of  The  Safe  Drinking  Water  Act  is 
preventative  in  nature.  The  UIC 
regulations  are  designed  to  prevent 
endangerment  of  USDWs  regardless  of 
whether  that  endangerment  results  from 
highly  mineralized  formation  fluids,  or 
from  injected  wastes.  Thus,  the  Agency 
can  envision  circumstances  when  it  will 
be  necessary  to  obtain  data  on  strata 
lying  between  the  lowermost  USDW 
and  the  confining  zone  to  assure  that 
such  endangerment  is  not  occurring. 

2.  Data  Collection  Requirements 

There  were  numerous  comments  to 
the  proposed  rule  pertaining  to  the 
requirements  for  individual  logs  and 
other  data  collection  procedures. 
Several  conunenters  believed  that 
information  collection  requirements 
relating  to  this  section  of  the  regulations 
should  not  be  arbitrarily  applied  to 
zones  other  than  the  injection  and 
confining  zone.  As  EPA  indicated  in  the 
earlier  proposal  and  mentioned  in  the 
comment  response  to  coring  operations, 
the  Agency  believes  that  it  is  not  being 
arbitrary  in  requiring  certain  types  of 
information  from  other  formations 
penetrated  by  the  well.  EPA  believes 
that  the  statute  and  regulations  require 
that  such  information  be  considered. 
The  regulations  now  contain  a  provision 
which  would  necessitate  information 
gathering  on  the  formation  immediately 
below  the  lowermost  USDW.  For  these 
reasons,  EPA  believes  it  necessary  to 
have  the  authority  to  require 
information  on  the  formations  found  in 
the  wellbore,  including  logging,  coring, 
testing,  and  formation  fluid  sampling. 


other  than  the  injection  and  confining 
zones  alone.  Therefore,  we  are 
promulgating  this  requirement  as 
proposed. 

3.  Logging  Tool  Concerns 

One  commenter  indicated  that  the 
language  in  the  proposed  regulation 
concerning  deviation  checks  should  be 
rephrased  to  indicate  that  this  type  of 
procedure  was  performed  during  and 
not  after  the  drilling  of  the  well.  The 
Agency  agrees  and  an  appropriate 
language  changes  has  been  made  to 
eliminate  any  confusion  on  this 
procedure.  Several  commenters 
questioned  the  utility  of  the  Fracture 
Finder  Log  and  also  indicated  that  the 
language  in  the  proposed  regulation 
could  be  interpreted  as  indicating  that 
this  log  was  to  be  run  after  and  not 
before  setting  a  casing  string.  The 
Agency  believes  that  a  Fracture  Finder 
Log  is  very  useful  in  determining  the 
presence  or  absence  of  fractures  in  close 
proximity  to  the  well  bore  and  is  an 
essential  part  of  ensuring  that  all 
necessary  data  regarding  fractures  in 
the  injection,  confining,  or  other  relevant 
formations  has  been  collected.  This  log 
also  helps  establish  strike  and  dip, 
which  can  be  invaluable  in 
characterizing  stratigraphy.  Therefore, 
the  Agency  will  continue  to  require  this 
log  for  all  newly  constructed  wells. 
However,  the  Agency  has  rephrased 
§  146.66(a)(2)(ii)(B)  to  clearly  indicate 
that  this  log  should  be  run  prior  to 
setting  casing.  The  language  also  allows 
the  Director  the  discretion  to  waive  this 
log  requirement  where  he  determines 
that  other  information  would  suffice,  or 
where  the  application  of  this  log,  such  as 
in  unconsolidated  sediments,  has  proven 
to  be  ineffective. 

Several  commenters  pointed  out  that 
there  could  be  some  confusion  by 
owners  or  operators  in  the  terminology 
of  "density  log"  as  used  in 
§  146.66(a](2)(i][B]  and 
§  146.66(a)(2)(ii)(C).  The  Agency  is 
aware  that  the  required  log  is  not  an 
open-hole  formation  evaluation  density 
log,  but  rather  a  variable  density  log  run 
in  conjunction  with  a  cement  bond  log 
or  other  cement  evalution  log.  The 
appropriate  terminology  has  been 
inserted  in  today's  rule. 

One  commenter  indicated  that  the 
proposed  rule  in  §  146.66(d)  requires 
only  a  calculation  of  the  fracture 
pressure  of  the  injection  and  confining 
zones.  The  commenter  maintained  that 
such  calculations  were  subject  to 
uncertainties  of  10%  or  even  more.  In 
view  of  this,  they  suggested  that  only  a 
direct  measurement  should  be  accepted. 
The  Agency's  study  pertaining  to 
earthquake  hazards  and  seismicity  (Ref. 


5)  indicates  that  the  most  reliable 
method  of  making  such  measurements  is 
by  direct  methods,  such  as  hydrauhc 
fracturing.  However,  the  Agency 
believes  that  in  some  cases,  the  Director 
should  have  the  discretion  to  accept 
equivalent  methods  or  calculations,  or  to 
rely  on  existing  data.  For  example,  in 
many  cases  there  exists  a  substantial 
body  of  historical  information  which 
will  enable  fracture  pressures  to  be 
calculated  with  great  precision.  In  such 
instances.  EPA  believes  that  the 
Director  should  have  the  discretion  to 
accept  such  calculations,  and  is 
therefore  promulgating  the  rule  as 
proposed. 

4.  Witnessing  of  Logging  and  Testing 
Procedures 

Finally,  several  comments  were 
received  concerning  S  146.66(f].  which 
gives  the  Director  the  opportunity  to 
witness  all  required  logging  and  testing. 
All  of  these  comments  stated  that  the 
30-day  notification  by  an  operator  to  the 
Director  prior  to  the  first  test  or  log  was 
too  long,  and  that  a  24-hour,  or  at  most  a 
few-day  prior  notification  period  was 
adequate.  They  indicated  that  often  last 
minute  changes  occur  which  could 
render  the  schedule  maeaningless.  The 
Agency  is  simply  requiring  that  the 
Director  be  provided  with  a  schedule  of 
planned  logging,  coring,  or  testing 
activities  30  days  before  these 
operations  take  place.  Any  changes  in 
the  anticipated  time  of  logging,  testing, 
or  other  activity  can  be  communicated 
to  the  Director  as  agreed  upon  by  the 
concerned  parties.  The  schedule  is 
needed  in  order  for  the  Director  to 
determine  whether  these  activities  need 
to  be  witnessed. 

H.  Operating  Requirements — Section 
146.67  1 

Proposed  §  146.67  outlined  operating 
requirements  applicable  to  hazardous 
waste  well  owners/operators.  Extensive 
comments  were  received  on  this  section. 

1.  Annulus  Pressure  Requirements 

Many  commenters  addressed 
§  146.87(c),  which  requires,  under  most 
circumstances,  the  maintainance  of  an 
annulus  pressure  that  exceeds  the 
operating  pressure.  This  amendment 
was  included  to  insure  that  a  leak  in  the 
tubing  would  result  in  annulus  fiuid 
moving  into  the  tubing,  not  in  waste 
moving  into  the  annulus.  Some 
commenters  supported  this  amendment. 
The  majority  of  commenters  on  this 
section  felt  that  Director  discretion  was 
necessary  in  the  application  of  this 
requirement  when  the  mechanical 
integrity  of  the  well  might  be  adversely 
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affected  by  the  pressure  differential. 
Others  said  that  in  certain  situations, 
leak  detection  can  be  more  effectively 
carried  out  when  injection  pressures 
exceed  annulus  pressures.  One 
commenter  requested  that  this 
requirement  be  waived  if  no  USDWs  are 
within  the  Area  of  Review.  The  Agency 
believes  that  the  proposed  language, 

*  unless  such  a  requirement  might 
harm  the  integrity  of  the  well  *   *   *" 
provides  Director  discretion  and 
adequate  permitting  flexibility  for 
instances  when  a  positive  hydrostatic 
balance  across  the  injection  tubing 
could  lead  to  loss  of  mechanical 
inlegrily.  No  examples  of  superior  leak 
detection  in  situations  where  injection 
pressures  exceed  annulus  pressures 
were  provided  by  any  commenter. 

Generally,  EPA  does  not  believe  that 
lack  of  a  USDW  within  the  Area  of 
Review  is  an  adequate  reason  to  stay 
this  requirement  for  wells  injecting 
hazardous  waste.  However,  the  existing 
UIC  regulations  at  §  144.16  do  allow  the 
Director  the  authority  to  waive  certain 
construction  and  other  permit 
requirements.  The  Agency  intends  that 
this  authority  be  limited  in  application 
for  wells  injecting  hazardous  waste,  but 
does  recognize  that  specific 
circumstances  may  warrant  application 
of  this  exemption.  The  Agency  believes 
that  §  146.67(c)  contains  considerable 
flexibility  and  is  therefore  promulgating 
it  as  proposed. 

2.  Continous  Recording  and  Alarm 
Requirements 

The  Agency  proposed,  in  §  146.67(f). 
to  require  an  operator  to  continuously 
monitor  the  injected  fluid.  In  addition, 
EPA  proposed  to  require  the  owner  or 
operator  to  install  either  automatic 
shutoff  systems  or,  in  cases  where  the 
owner  would  verify  that  an  operator 
was  on  site  at  all  times,  automatic 
alarms.  These  systems  would  sound  an 
alarm  or  shut-in  the  system  whenever 
pressures  or  flow  rates  exceeded  a 
range  or  gradient  specified  in  the  permit. 

The  Agency  received  extensive 
comment  on  this  provision,  much  of  it 
supporting  the  requirement,  but 
objecting  to  the  specific  parameters 
outlined  in  the  proposal.  Most 
commenters  suggested  that  the 
appropriate  value  to  monitor  was  the 
injection  pressure  and/or  the  annulus 
pressure.  A  few  commenters  were 
concerned  that  requiring  such  devices 
could  result  in  the  facility  being  shut 
down  by  "false  alarms".  These 
commenters  noted  that  operating 
parameters  frequently  vary  within  an 
acceptable  range  as  a  result  of  changes 
in  temperature,  density,  or  other 
physical  changes.  These  changes, 


according  to  the  commenters,  frequently 
fall  well  within  permit  standards. 

The  Agency  agrees  with  these 
comments.  Effective  automatic  shutoff 
or  alarm  systems  may  be  designed  to 
react  to  a  combination  of  several  key 
parameters,  including  those  specified  in 
the  proposal.  Accordingly,  the  final  rule 
will  afford  the  Director  more  discretion 
in  deciding  which  parameters  to  include 
in  the  permit.  With  regard  to  the 
commenters  concerned  about  "false 
alarms",  EPA  notes  that  the  range  of 
values  which  can  be  acceptable  (i.e. 
those  which  would  not  trigger  an  alarm 
or  shutoff  system)  is  defined  in  the 
permit,  and  can  be  designed  so  that  the 
parameters  may  vary  within  specified 
limits  which  may  be  both  protective  and 
sufficiently  flexible  to  avoid 
unnecessary  shut-ins. 

A  few  commenters  questioned  the 
need  to  monitor  continuously  for  one  or 
the  other  of  the  temperature,  flow  rate, 
volume  or  injection  pressure.  Others 
suggested  that  the  list  be  expanded  to 
include  other  parameters  such  as 
density. 

The  Agency  is  seeking  to  identify 
information  in  this  section  which  helps 
characterize  operational  characteristics 
of  the  well.  Changes  in  any  of  the 
parameters  outlined  could  affect  the 
way  the  well  operates  or  obscure  the 
interpretation  of  reported  values  (for 
example,  increases  in  temperature  result 
in  increased  annulus  pressures).  The 
very  flexibility  which  these  commenters 
sought  in  the  application  of  this 
requirement  can  be  allowed  only  when 
the  Director  has  access  to  the 
parameters  outlined. 

Requiring  additional  parameters  to  be 
reported  is  not  necessary.  The  Agency  is 
not  seeking  to  define  the  physical  and 
chemical  properties  of  the  waste  in  this 
requirement.  That  is  being  required  in 
§  146.68(a)(1). 

3.  Fault  and  Fracture  Propagation 

A  few  commenters  addressed 
§  146.67(a),  which  concerns  the  initiation 
and  propagation  of  undesired  faults  and 
fractures.  One  wanted  this  section 
changed  to  allow  for  a  "bulb"  around 
the  well  bore  within  which  horizontal 
fracturing  of  the  injection  zone  would  be 
permitted.  The  Agency  believes  that  the 
integrity  of  an  injection  zone  is  in  part 
contingent  upon  the  existence  of  few  or 
no  vertical  fractur.es  within  the  injection 
zone.  In  the  context  of  well  stimulation, 
both  vertical  and  horizontal  fracturing 
are  permissible  when  they  will  assist  in 
the  creation  of  additional  safe,  disposal 
area  within  the  injection  interval,  but 
will  not  allow  fracturing  of  the  confining 
zone.  All  other  pressure-induced 


fracturing  within  the  injection  zone  is 
impermissible. 

Another  commenter  felt  that 
§  146.67(a)  was  unspecific  in  its 
requirements  concerning  allowable 
injection  pressure,  allowable  fracturing 
during  stimulation,  and  margins  of 
safety.  The  Agency  has  promulgated 
Part  146  as  a  regulatory  framework  for 
both  Primacy  and  Federally 
implemented  slates.  As  such.  Part  146 
specifies  broad  minimum  standards 
which  define  acceptable  Slate  programs. 
The  additional  precision  which  the 
commenter  requested  can  be  found  in 
the  individual  State  programs  in 
primacy  States,  or  in  Part  147  for 
Federally-administered  programs.  Part 
146  was  never  intended  to  detail  to  the 
letter  permit  requirements.  Rather  it  sets 
broad  parameters  within  which  permits 
are  to  be  issued.  The  Agency  believes 
the  operating  requirements  proposed  at 
Part  146.67(a)  are  appropriate  for 
minimum  standards,  since  there  is  a 
great  deal  of  disparity  in  fracture 
gradients  from  State  to  State  and  even 
within  a  single  State. 

/.  Testing  and  Monitoring 
Requirements — Section  146.68 

The  requirements  for  testing  and 
monitoring  are  addressed  in  §  146.68. 
The  Agency  indicated  in  the  August  27, 
1987,  proposed  regulation  that  this 
section  restates  existing  requirements 
more  explicitly,  changes  some 
substantively,  and  adds  new 
requirements.  This  section  also  adds  a 
requirement  for  a  waste  analysis  plan, 
establishes  more  precise  standards  for 
hydrogeologic  compatibility 
determinations,  specifies  the 
requirements  for  the  compatibility  of 
well  materials  and  monitoring,  revises 
and  strengthens  mechanical  integrity 
teating,  and  establishes  more  specific 
ambient  monitoring  requirements. 

1.  Waste  Analysis  Plan 

The  written  waste  analysis  plan 
requires  a  description  of  how  the  waste 
will  be  analyzed  and  sampled  and  how 
the  analysis  will  assure  that  the  samples 
will  be  representative.  The  approach 
adopted  by  the  Agency  follows 
§  264.13(b)  of  the  RCRA  regulations  and 
the  Agency  believes  this  to  be  a  sensible 
approach.  Most  hazardous  waste 
injection  well  operators  will  have 
surface  units  subject  to  RCRA  and  will 
have  a  plan  already  developed.  One 
comment  received  for  the  waste 
analysis  plan  suggested  that  a  guidance 
was  needed  for  specifying  the  detailed 
chemical  and  physical  analysis  needed 
for  this  requirement.  The  Agency 
believes  that  a  guidance  is  necessary. 
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and  will  issue  it  as  soon  as  possible. 
Indeed,  this  guidance  is  under 
development  in  response  to  similar 
concerns  regarding  §  264.13(b).  It  will  be 
issued  as  expeditiously  as  possible. 

2.  Hydrogeologic  Compatibility 

The  approach  to  addressing 
hydrogeologic  compatibility  requires  the 
operator  to  submit  a  plan  which 
identifies  anticipated  reaction  products 
and  demonstrates  to  the  Director's 
satisfaction  that  neither  the  waste  nor 
the  reaction  products  would  adversely 
affect  the  injection  or  confining  zone.  In 
other  words,  both  the  injection  and 
confining  zones  must  continue  to  satisfy 
siting  requirements  in  §  146.62.  This 
amendment  clarifies  and  adds  some 
specificity  to  existing  regulations  in 
§§  146.12  and  146.14.  but  does  not 
substantially  alter  them. 

Several  concerns  were  indicated 
regarding  hydrogeologic  compatibility 
requirements.  One  commenter 
maintained  that  this  requirement  was 
already  addressed  in  the  §  148.20 
petition  process.  The  petition  process, 
however,  does  not  cover  all  hazardous 
waste  injection.  Moreover,  for  the 
foreseeable  future,  EPA  will  be 
implementing  the  petition  process,  while 
in  many  cases.  States  are  implementing 
Part  146  requirements.  Thus,  the  data 
may  not  be  available  for  States  to 
determine  compliance. 

Another  commenter  expressed  the 
opinion  that  compatibility  should  only 
be  required  for  the  arresting  layers  of 
the  injection  zone  and  not  the  confining 
zone.  The  Agency  disagrees  and 
believes  that  in  order  to  meet  the  siting 
requirements  in  §  146.62,  an  assessment 
of  hydrogeologic  compatibility  of  the 
confining  layer  must  be  made. 

One  commenter  sought  a  change  in 
the  language  addressing  cases  in  which 
the  waste  stream  in  an  existing  well 
changes.  The  commenter  believed  that 
such  a  change  should  require  the 
Director  to  take  into  account  what  the 
formation  is  like  at  the  time  of  the 
change  for  the  assessment  of 
hydrogeologic  compatibility.  The 
Agency  believes  that  this  concern  is 
addressed  in  the  existing  requirement. 
The  owner  or  operator  must  provide 
information  acceptable  to  the  Director 
that  the  relevant  protection 
characteristics  of  the  confining  and 
injection  zones  are  not  compromised. 

3.  Compatibility  with  Well  Materials 

Section  146.68(c)  requires  that  the 
owner  or  operator  of  the  hazardous 
waste  well  provide  assurance  that  the 
materials  in  the  well  are  compatible 
with  the  injected  fluid.  Corrosion 
monitoring,  generally  accomplished  by 


exposing  well  components  or  coupons  to 
the  waste  stream,  provide  the  necessary 
data  for  addressing  well  material 
compatibility.  Several  commenters 
contended  that  continuous  corrosion 
monitoring  was  usually  unnecessary 
particularly  when  a  non-corrosive  waste 
stream  is  injected.  Others  suggested  that 
such  monitoring  should  be  required  in 
all  cases,  regardless  of  whether  the 
waste  may  be  corrosive  nor  not. 

The  Agency  believes  that  in  many 
cases,  the  rates  of  corrosion  can  be 
accurately  predicted,  particularly  in 
wells  with  a  long  operating  history  and 
with  a  waste  stream  of  a  consistent 
composition.  The  Agency  has  therefore 
afforded  the  Director  some  latitude  in 
requiring  monitoring,  as  indicated  in 
§  146.68(c)(1):  the  owner  or  operator 
needs  only  to  demonstrate  to  the 
Director  that  the  waste  stream  will  be 
compatible  with  well  materials  in 
contact  with  the  wastes.  However,  the 
Agency  will  require  continuous 
corrosion  monitoring  of  the  well 
construction  materials  used  in  the  well 
for  wells  injecting  corrosive  wastes.  The 
Director  is  given  the  discretion  to 
require  such  monitoring  for  other 
wastes,  but  alternative  methods  may  be 
approved  by  the  Director. 

4.  Mechanical  Integrity  Testing 

Current  mechanical  integrity  tests 
(MITs)  require  the  operator  to  check  for 
fluid  movement  behind  the  casing 
(including  movement  of  formation  fluids 
through  cement  channels  adjacent  to  the 
well  bore)  and  for  leaks  in  the  tubing, 
casing,  or  packer.  These  tests  are  to  be 
run  at  least  once  every  five  years.  The 
frequency  of  testing  was  especially 
controversial  when  the  UIC  regulations 
were  initially  proposed  and  promulgated 
(see  45  FR  42500  et  seq.,  June  24, 1980), 
and  for  this  reason,  in  part,  EPA 
included  §  146.15  which  specified  that 
the  EPA  would  review  the  adequacy  of 
certain  requirements,  including  MIT 
tests.  After  analyzing  annual  and 
quarterly  reports  and  reviewing  the 
results  of  the  section  report,  the  Agency 
has  concluded  that  the  frequency  of 
certain  tests  is  inadequate  and  that 
certain  other  tests  not  specified  in 
existing  regulations  should  be  added.  In 
several  instances,  problems  developed 
and  evolved  within  a  five-year  time 
period.  While  these  problems  were 
detected  by  routine  monitoring,  it 
suggestes  that  the  MIT  testing  frequency 
needs  to  be  increased. 

In  view  of  these  concerns.  EPA  is  now 
requiring  annual  pressure  tests  and  is 
also  requiring  the  operator  to  conduct  an 
annual  radioactive  tracer  survey  (RTS) 
for  wells  injecting  hazardous  waste. 
This  test  is  required  in  many  State 


programs  and  has  been  approved  by 
EPA  for  use  in  federally-implemented 
programs.  Moreover.  RTS  tests  are 
effective  for  locating  leaks  in  the  bottom 
hole  cement  and  they  can  be  utilized  for 
leak  detection  of  a  well's  tubular  goods, 
and  in  some  instances  fluid  flow  behind 
casing.  In  addition,  the  Agency  is  now 
requiring  the  use  of  a  tpol  to  evaluate 
the  casing  prior  to  operating  the  well  for 
new  wells,  and  at  least  once  every  five 
years  thereafter  for  all  wells.  This  tool, 
which  uses  electromagnetic  flux  to 
measure  the  thickness  of  the  casing,  has 
the  advantage  of  being  predictive.  It  not 
only  indicates  the  presence  of  a  leak  in 
the  well  casing,  but  also  shows 
developing  weaknesses.  The  language 
affords  the  Director  some  discretion  in 
using  this  tool  since  it  is  not  effective 
with  some  casing  materials. 

The  majority  of  comments  pertaining 
to  this  section  of  the  proposed 
regulations  opposed  the  increase  in 
stringency  of  mechanical  integrity 
testing.  Many  commenters  were  of  the 
opinion  that  the  mechanical  integrity 
testing  requirements  were  excessive 
even  in  the  current  regulations.  They 
objected  particularly  to  the  casing 
evaluation  tool,  maintaining  either  that 
it  should  not  be  required  in  addition  to 
existing  MIT  requirements  or  that  it 
should  only  be  run  if  a  well  were 
worked  over,  but  in  no  case  every  Bve 
years.  As  previously  mentioned,  the 
Agency  has  determined  that  the 
predictive  ability  of  this  tool  warrants 
its  use,  and  the  propensity  for  problems 
to  develop  in  a  well  within  a  five  year 
time  period  justifies  the  frequency  of 
use,  particularly  with  wells  injecting 
hazardous  wastes.  Such  wastes  are 
often  corrosive.  Numerous  commenters 
objected  strongly  to  the  prospect  of 
pulling  the  tubing  and  packer  at  specific 
intervals  in  order  to  assess  mechanical 
integrity  and  suggested  that  such  testing 
be  limited  to  periods  of  well  workovers. 
They  contended  that  pulling  tubing 
could  damage  the  well.  The  Agency 
disagrees.  Mechanical  integrity  tests 
such  as  the  temperature  log  and  the 
noise  log  are  currently  required  to  be 
run  every  five  years  by  existing 
regulations.  These  test  are  most 
sensitive  when  run  with  the  tubing 
pulled;  thus,  in  most  cases,  the  tubing  is 
being  pulled  every  five  years  anyway. 
The  casing  tool,  which  is  run  with  the 
tubing  pulled,  is  to  be  run  every  five 
years  as  well  and  should  not 
significantly  contribute  to  the  "down 
time"  of  a  well  as  some  commenters 
argue.  Moreover,  a  demonstration  of 
mechanical  integrity  is  already  required 
after  every  workover  and  the 
regulations  state  that  the  Director  may 
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schedule  the  required  tests  to  coincide 
with  workovers  whenever  possible. 

Several  commenters  also  questioned 
the  need  for  annual  RTS  testing  as  they 
also  believed  it  was  excessive  and  that 
the  bottom  bole  cement  never  degrades. 
The  Agency  believes  that  an  annual  RTS 
test  is  justified  in  that  it  assures  the 
operator  that  the  waste  stream  is  being 
emplaced  in  the  injection  zone  and  that 
the  bottom  hole  cement  is  intact.  In 
addition,  use  of  the  RTS  does  not 
require  tubing  to  be  pulled  for  assessing 
bottom  hole  cement  and,  in  some  cases, 
potential  leaks  in  casing,  tubing,  or 
packer.  Finally,  in  response  to  one 
comment,  the  Agency  does  not  believe 
that  visual  mspcction  of  pulled  tubing  is 
a  viable  altemative  for  a  pressure  test  or 
an  accurate  assessment  of  the  tubing's 
mechanical  integrity. 

5.  Ambient  Monitoring 

The  ambient  moaitoring  requirements 
are  specified  in  5  146.13  and  apply  to 
owners  and  operators  of  all  Class  I 
wells,  not  just  those  who  inject 
hazardous  waste  (see  Section  [TV)  of 
today's  preamble^  Section  14a6e(e) 
restates  these  requirements  as 
applicable  to  Class  I  hazardous  waste 
wells  in  order  to  facilitate  easy 
reference  for  the  regulated  community. 
The  Agency  has  been  investigating 
methods  of  ambient  monitoring  which 
might  be  useful  and  will  continue  to  do 
so.  With  one  exception,  there  appears  to 
be  no  single  technique  which  could 
provide  meaningful  data  at  all  sites.  The 
question  of  what  might  prove  effective 
at  a  given  site  depends  on  the 
hydrogeologic  setting  and  tfie 
characteristics  of  the  operation. 

Many  commenters  urged  the  deletion 
of  the  one  technique  that  the  Agency 
believes  has  the  broadest  application; 
the  monitormgof  the  pressure  decay  or 
pressure  fall-off  testing  of  the  injection 
zone  when  the  well  is  not  injecting  and 
assessing  whether  the  pressure  decay 
curve  tracks  predictions.  Commenters 
believed  that  this  was  not  always 
effective,  and  could  be  inaccurate. 
Predicted  pressure  decay  curves  are 
made  for  siting  and  area  of  review 
calculations  and  are  based  on 
hydrogeologic  data  and  operating 
parameters  such  as  injection  pressure, 
fluid  density,  and  volume  injected.  If  the 
geology  has  been  accurately  portrayed, 
then  the  pressure  decay  should 
generally  match  predictions.  If  an 
unexpected  fault  or  fracture  is 
transmitting  fluid  it  will  decline  at  a 
faster  rate,  or  conversely,  if  a  boundary 
condition  is  present  then  the  decay 
curve  will  be  slower  than  anticipated. 
The  Agency  agrees  that  no  ambient 
monitoring  system  is  foolproof,  and 


agrees  that  false  readings  could  occur. 
Nevertheless,  EPA  has  determined  this 
to  be  the  most  universally  appHcable 
monitoring  method  and  has  evidence 
showing  it  to  be  accurate  in  most 
instances.  Therefore,  EPA  is  requiring 
pressure  decay  monitoring  of  the 
injection  zone  annually. 

There  were  several  commenters  who 
requested  a  language  change  in  this 
section  that  would  allow  the  Director 
more  discretion  to  conduct  ambient 
monitoring.  Other  commenters  sought  to 
require  monitoring  in  the  injection  zone, 
the  first  aquifer  above  the  injection 
zone,  and  the  lowermost  LTSDW.  Still 
other  commenters  indicated  that 
ambient  monitoring  should  be  strictly  a 
site-specific  requirement  The  Agency 
agrees  that  ambient  monitoring 
requirements  should  be  site-specific  and 
has  indicated  this  in  the  proposed  rule 
(see  52  FR  32463  and  32464)  and  today's 
final  rule,  and  gives  the  Director 
discretion  in  determining  an  acceptable 
program. 

6.  Seismic  Monitoring 

As  noted  in  Section  (III)(C){2)  of  this 
preamble,  the  Agency  beheves  that 
seismicity  monitoring  may  be  necessary 
under  certain  circumstances.  A 1987 
USGS  report  indicated  several  key 
factors  in  determining  when  an  injection 
site  might  be  the  cause  of  increased 
seismic  activity:  (1)  a  large  difference 
between  the  maximum  and  minimum 
compressive  stress  of  an  area,  [2)  the 
preexistence  of  faults  or  fractures  of 
sufficient  size  and  orientation  to 
facilitate  induced  seismic  activity,  f3) 
relatively  high  injection  pressures,  (4) 
clusters  of  wells  within  a  relatively 
small  area,  and  (5)  an  injection  zone  of 
low  permeability.  As  noted  in  the  USGS 
report,  such  conditions  and  the  resulting 
earthquakes  are  rare,  and  are  associated 
almost  exclusively  with  water-flooding 
operations  for  the  purpose  of  secondary 
recovery  of  oil,  a  Class  11  injection 
activity.  Such  Class  II  activity  is  often 
characterized  by  large  arrays  of  wells 
injecting  at  high  pressures  into  small, 
confined  reservoirs  with  low 
permeabilities.  In  contrast,  waste 
disposal  wells  typically  inject  at  lower 
pressures  into  large,  porous  aquifers  of 
high  permeability.  Only  one  waste  well 
has  ever  been  conclusively  linked  with 
seismic  activity  of  any  significant 
amount. 

EPA  believes  that  the  potential  for 
Class  I  hazardous  waste  injection  to 
induce  tectonic  activity  is  minimized  by 
a  number  of  requirements  being 
promulgated  today.  Section  146.62(b)(1) 
prohibits  the  siting  of  a  Class  I  well 
unless  the  director  has  considered 
regional  seismicity  in  his  evaluation  of 


the  geologic  suitability  of  the  proposed 
site.  Section  146.62(c)(2)(i)  requires  a 
confining  zone  that  is  laterally 
continuous  and  free  of  transecting  faults 
or  fractures,  a  requirement  which 
improves  the  confining  zone's  ability  to 
prevent  increased  seismic  activity. 

The  Agency  can  foresee,  however, 
limited  circumstances  where  locad 
seismic  monitoring  may  be  necessary. 
Seismic  stations  are  neither  expensive 
nor  burdensome  in  the  time  required  for 
their  installation  and  operation.  Today's 
final  rule  at  §  146.68(f)  will  provide  the 
Director  the  authority  to  require  seismic 
monitoring  on  a  case-by-case  basis.  The 
results  of  any  monitoring  required  under 
this  section  will  be  reported  under 
§  146.69(aJl7). 

/.  Reporting  Requirements — Section 
146.69 

Section  146.69  of  the  proposal  detailed 
the  minimum  reporting  requvements  for 
owners  and  operators  of  Class  I 
hazardous  waste  injection  wells.  A 
variety  of  comments  were  submitted 
concerning  this  section. 

1.  Injectivity  Index 

The  Agency  received  several 
comments  on  §  146.69(a)(2).  which 
required  the  owner  or  operator  to  report 
changes  in  the  ratio  between  infection 
pressure  and  flow  rate.  In  the  proposal. 
the  Agency  tied  this  reporting 
requirement  to  the  gradients  established 
in  §  146.67(f)  which  are  used  to  trigger 
automatic  alarms  or  shutoff  devices. 

As  several  commenters  correctly 
pointed  out,  the  ratio  b»etween  injection 
pressure  and  flow  rate — commonly 
termed  the  injectivity  index — is  best 
used  to  evaluate  the  long  term 
performance  of  the  injection  formation. 
Thus,  tying  the  requirement  to  tbe 
provisions  in  §  146.67(f)  makes  little 
sense,  and  the  Agency  is  changing  this 
requirement  in  the  final  rule  to  reflect 
the  more  appropriate  application  of  this 
requirement. 

Some  commenters  suggested  that 
there  was  no  legitimate  need  to  require 
operators  to  report  information  on 
injectivity  indexes.  They  contended  that 
the  primary  purpose  was  to  tell  the 
operator  when  it  may  be  necessary  to 
stimulate  the  formation  or  conduct  other 
routine  maintenance.  If  the  only  result  of 
such  observations  were  to  note  an 
orderly  increase  in  pressure  while  flow 
remained  relatively  stable,  this 
commenter  would  be  correct.  The 
obvious  conclusion  to  be  made  from  this 
observation  would  be  that  the  formation 
or  well  screen  was  becoming  clogged — 
an  operational  inconvenience,  but  in 
most  instances  not  an  environmental 
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concern.  However,  other  outcomes  may 
be  observed.  For  example,  a  decrease  in 
pressure  with  flow  remaining  constant 
or  increasing,  could  indicate  that  the 
formation  is  fracturing  or  that  a  point  of 
discharge  has  been  reached.  Similarly, 
an  increase  in  flow  while  pressure 
remained  constant  could  provide 
evidenue  that  there  were  problems  with 
the  formation  or  the  geologic 
description.  Accordingly,  the  Agency 
rejects  the  contention  that  reporting  the 
injectivity  index  has  no  legitimate 
regulatory  purpose,  and  retains  the 
requirement  with  the  change  outlined 
above. 

2.  Shutdown  Requirements 

Section  146.69(a)(3),  the  new  alarm, 
shutdown,  and  resulting  response 
requirements,  received  many  comments. 
Of  particular  concern  to  some  was 
discrepancy  between  this  section  and 
§  146.67.  In  the  preamble  of  the 
proposal,  EPA  addressed  false  alarms  or 
shutdowns,  stating  that,  "The  Agency  is 
not  interested  in  receiving  a  report  any 
time  such  an  event  occurs;  nor  would  it 
want  the  operator  to  shut  in  the  well 
under  these  circumstances."  This 
position,  while  reflected  in  §  146.67,  was 
not  clearly  stated  in  the  reporting 
requirements  at  §  146.69(a)(3).  The 
Agency  believes  that  there  is  no 
immediate  need  to  report  false  alarms  or 
shutdowns.  Such  requirements  place 
unnecessary  burden  on  both  operator 
and  regulator.  Today's  final  rule  at 
§  146.69(a)(3)  requires  immediate 
Director  notification  only  if  a  loss  of 
mechanical  integrity  is  expected.  Other 
routine  occurrences  would  be  reported 
with  quarterly  reports. 

3.  Annular  Fluid  Loss  or  Gain 

Two  commenters  believed  that 
§  146.69(a)(5)  should  require  the 
reporting  of  not  only  annular  fluid  lost,  if 
any,  but  also  annular  fluid  gained,  if 
any.  They  noted  that  this  would  serve  a 
dual  purpose:  1)  the  indication  of  leaks 
in  the  well  tubing;  and  2)  the  indication 
of  situations  where,  contrary  to  the  new 
§  146.67(c)  requirements,  injection 
pressure  exceeds  annular  pressure.  The 
Agency  believes  that  this  comment  has 
validity,  and  today's  promulgation  of 
§  146.69(a)(5)  reflects  this  new 
requirement. 

K.  Information  to  be  Evaluated  by  the 
Director— Section  146.70 

Section  146.70  sets  forth  the 
information  which  must  be  evaluated  by 
the  Director  in  authorizing  Class  I 
hazardous  waste  wells.  This  section 
essentially  restates  the  information 
required  in  §  146.14  of  the  existing 
regulations.  As  such,  the  Agency 


believes  it  is  under  no  obligation  to 
address  comments  which  are  targeted  at 
the  already  promulgated  standards  of 
§  146.14  and  simply  recodified  at 
§  146.70  for  the  benefit  of  the  injection 
community.  Substantive  comments 
relevant  to  proposed  additions  or 
changes,  however,  are  addressed  below. 

One  commenter  requested  that  the 
location  of  any  penetrations  of  the 
additional  confining  zone  required  by 
§  146.62(d)(1)  be  submitted  to  the 
Director  as  a  §  146.70  requirement. 
Another  commenter  believed  that  the 
time  at  which  closure/post-closure  plans 
are  to  be  submitted  should  be  included 
in  §  146.70.  The  requirement  for 
information  in  §  146.70  on  wells  which 
penetrate  the  confining  or  injection  zone 
was  duplicative,  according  to  one 
commenter.  One  group  believed  that  this 
section  omitted  the  regional  seismicity 
information  required  in  §  146.62.  Prior  to 
the  issuance  of  a  permit,  one  commenter 
believed  that  the  chemical  and  physical 
characteristics  of  the  fluid  to  be  injected 
should  be  evaluated  by  the  Director. 
Finally,  one  commenter  believed  that 
the  requirement  for  a  program  to  reduce 
the  volume  or  quantity  and  toxicity  of 
the  waste  produced  at  a  facility  should 
be  approved  by  the  Director. 

1.  Confining  Zone  Penetrations 

One  commenter  requested  that  the 
added  second  confining  stratum 
provided  by  §  146.62(d)(1)  be  deleted, 
stating  that  "it  will  create  far  more 
problems  than  it  is  intended  to  solve 
.  .  .".  This  same  commenter  went  on  to 
suggest  that  EPA  request  the  location  of 
any  penetrations  of  this  stratum  as  well 
as  an  evaluation  of  the  potential  for 
further  migration  through  this  stratum. 
The  Agency  notes  that  the  location  of 
these  wells  will  be  required  under 
§  146.70(a)(2).  However,  EPA  believes 
that  this  stratum,  while  adding  an 
additional  measure  of  protection  to  an 
injection  site,  does  not  need  to  be  part  of 
the  corrective  action  plan. 

One  commenter  requested  the 
inclusion,  in  §  146.70,  of  deadlines  for 
the  submission  of  post-closure  plans. 
These  plans  are  required  as  part  of  the 
permitting  process.  As  the  commenter 
noted,  these  plans  must  be  submitted 
with  the  initial  permit  application.  The 
Agency  sees  no  need  to  further  regulate 
this  action,  as  similar  plans  for  plugging 
and  abandonment  have  been  handled  in 
a  timely  manner  to  this  point. 

Another  commenter  wanted  to  delete 
the  phrase  "injection  zone"  from 
§§  146.70  (a)(3),  (a)(4),  and  (a)(15)  as 
well  as  other  areas.  He  indicated  that 
"The  proposed  regulations  request 
information  on  wells  which  'penetrate 
the  injection  zone  or  the  confining  zone' 


*  *  *  All  wells  which  penetrate  the 
confining  zone  is  sufficient.  If  a  well 
penetrates  the  injection  zone  it  will  havp 
penetrated  the  confining  zone."  In 
requiring  the  owner  or  operator  to 
consider  penetrations  of  the  confining 
zone,  the  EPA  was  seeking  to  address 
partial  penetrations  of  that  zone,  not  to 
reopen  the  existing  requirements 
relative  to  injection  zones. 

Therefore,  today's  promulgation 
remains  unchanged  from  the  proposal,  in 
this  regard. 

2.  Regional  Seismicity 

One  group  noted  that  the  regional 
seismicity  siting  requirement  of 
§  146.62(b)(1)  was  not  included  in 
§  146.70  as  information  to  be  evaluated 
by  the  Director.  Pursuant  to 
§  146.70(a)(2).  the  applicant  must  show 
the  location  of  known  or  suspected 
faults.  Section  146.70(a)(6)  requires  an 
analysis  of  the  regional  geologic 
structure,  and  §  146.70(a)(9)  requires  a 
formation  testing  program.  Together, 
these  information  requirements  provide 
the  data  which  allows  the  owner  or 
operator  and  the  Director  to  assure  that 
the  requirements  of  §146.62(b)(l)  have 
been  met.  The  issue  of  seismicity 
monitoring  is  addressed  in  section 
(III)(I)(6)  of  the  preamble. 

3.  Waste  Stream  Analysis 

One  commenter  believed  that  the 
Director  should  evaluate  chemical  and 
physical  characteristics  of  the  fluid  to  be 
injected  before  issuing  a  permit.  The 
Agency  believes  that  the  waste  stream 
analysis  required  by  §  146.68(a). 
combined  with  the  compatibility 
requirements  of  §§  146.68  (b)  and  (c), 
and  §  146.70(b)(6)  adequately  address 
this  issue.  The  same  commenter 
requested  that  specific  gravity  be 
included  as  one  of  the  waste  stream 
analysis  requirements.  Specific  gravity 
analysis  is  an  implicit  requirement  of 
§146.68(a)  and  does  not  need  to  be 
codified  at  §  146.70. 

One  commenter  felt  that  the  Director 
should  approve  the  §  146.70(d)(1) 
certification  that  the  generator  of 
hazardous  wastes  (at  a  site  which 
disposes  of  its  own  hazardous  waste)  is 
implementing  a  waste  minimization 
program  that  is  protective  of  human 
health  and  the  environment.  The  Agency 
notes  that  the  regulatory  language  tracks 
the  statutory  language  in  §  3005(h], 
which  merely  requires  a  certification. 
Accordingly,  the  Agency  believes  that 
the  proposed  language  is  most 
consistent  with  the  legislative  mandate 
and  today  promulgates  the  language  as 
proposed. 
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L  Closure — Section  146.71 

The  Agency  reorganized  and 
consolidated  existing  requirements  for 
closure  in  the  proposed  rule.  To  the 
extent  that  these  represent  a 
restatement  of  existing  requirements, 
the  Agency  is  neither  seeking  comment 
nor  making  any  changes.  However,  EPA 
has  addressed  concerns  regarding  any 
new  requirements  proposed. 

Three  new  requirements  for  closure 
include:  (1)  Requiring  the  owner  or 
operator  to  observe  and  record  pressure 
decay  for  a  time  specified  by  the 
Director,  (2)  requiring  the  demonstration 
of  mechanical  integrity  prior  to  plugging, 
and  (3)  clarifying  that  both  the  owner  or 
operator  as  well  as  a  third  party,  if 
different,  must  certify  that  the  facility 
was  closed  in  accordance  with  the 
closure  plan. 

1.  Pressure  Decay  Data 

Most  of  the  commenters  objected  to 
the  proposed  provision  requiring  the 
owner  or  operator  to  observe  and  record 
pressure  decay  over  a  time  period 
specified  by  the  Director.  While  there 
was  some  support  for  this  part  of  the 
closure  plan,  several  commenters 
indicated  that  it  was  either  not  essential 
or  should  not  be  an  automatic 
requirement. 

The  Agency  believes  that  pressure 
decay  data  helps  define  the  appropriate 
period  of  regulatory  concern. 
Specifically,  when  injection  induced 
pressures  in  the  formation  decay,  there 
is  usually  no  force  which  will  lift  the 
fluid  to  overlaying  strata,  and  thus  there 
is  no  environmental  threat.  In 
overpressurized  formations,  this  lifting 
force  may  remain  but  observation  of 
plugged  wells  over  a  thirty  year  time 
period  provides  sufficient  assurance  that 
the  wells  are  plugged  in  a  satisfactory 
manner,  and  will  continue  to  provide 
containment  for  the  long  term. 
Accordingly,  this  requirement  will 
remain  as  proposed. 

2.  Cementing  and  MIT  Requirements 

Several  commenters  were  of  the 
opinion  that  tests  to  ensure  mechanical 
integrity  of  the  long  string  casing  and 
cement  left  in  the  ground  before  plugging 
was  not  necessary  and  should  not  be  an 
automatic  requirement. 

The  Agency  disagrees  and  further 
notes  that  the  EPA  presently  requires 
this  demonstration  of  mechanical 
integrity  in  permits  in  all  federally- 
administered  programs.  Obviously,  a 
well  with  casing  leaks  should  not  be 
plugged  as  it  can  eventually  become  a 
source  of  contamination  during  the  post- 
closure  period. 


One  commenter  noted  that  just  the 
placement  of  cement  plugs  in  casing 
prior  to  closure  will  not  prevent  fluid 
movement  into  USDWs.  EPA  agrees, 
and  it  is  for  precisely  this  reason  that 
EPA  requires  MIT  tests  prior  to  plugging. 
Moveover,  the  rule  specifies  that  the 
plugging  must  be  done  in  a  manner  that 
will  not  allow  movement  of  fluids  into  or 
between  USDWs,  and  requires  certain 
actions  such  as  perforating  the  casing 
where  leaks  may  develop,  or  placing 
cement  behind  casing  prior  to  setting  a 
plug.  The  actions  are  designed  to  assure 
that  the  performance  standards  are  met. 

3.  Authority  to  Temporarily  Cease 
Injection 

One  commenter  expressed  the 
concern  that  the  Agency's  rewarding  of 
the  current  §  144.28  language  created 
some  uncertainty  as  to  when  an 
operator  must  seek  authorization  to 
temporarily  cease  injection. 

It  is  the  intent  of  this  rule  that  the 
owner  or  operator  notify  the  Director 
immediately  upon  deciding  to 
temporarily  cease  injection.  The  Agency 
did  not  intend,  however,  to  require  an 
owner  or  operator  to  report  well  shut-ins 
associated  with  routine  maintenance  or 
testing  activities.  Rather,  the  notification 
should  be  initiated  by  the  decision  to 
take  the  well  out  of  service.  In  the 
proposed  rule,  the  Agency  intended  that 
the  owner  or  operator  seek  the 
permission  of  the  Director  in  writing, 
outlining  the  technical  steps  being  taken 
to  assure  continued  non-endangerment 
of  USDWs. 

4.  "Closure" 

Another  commenter  questioned  the 
use  of  "plugging  and  abandonment"  in 
the  proposed  regulations  whereas  RCRA 
uses  "closure"  in  referring  to  this 
procedure. 

"Plugging  and  abandonment"  has 
been  a  term  used  in  injection  well 
closure  for  years.  It  refers  specifically  to 
the  closure  of  a  well.  The  term 
"closure",  vv-hich  is  used  in  RCRA, 
pertains  to  the  technical  procedures 
appropriate  to  shutting-in  a  surface 
impoundment,  landfill,  or  other  surface 
land  disposal,  treatment,  or  generator 
facility.  In  using  "plugging  and 
abandonment"  versus  "closure"  there  is 
no  difference  in  the  protectiveness  of  the 
standard  being  applied,  there  is  merely 
a  difference  in  the  types  of  units  that  the 
term  refers  to. 

One  commenter  has  suggested  that 
the  time  requirement  for  closure  report 
submission  is  unreasonable  as  the 
submission  of  the  report  may  be 
required  in  as  little  as  15  days  if  a 
quarterly  report  is  also  due. 


The  Agency  promulgated  this 
requirement  on  May  11, 1984.  It  was 
proposed  on  September  2, 1983  (see  49 
PR  20185  and  48  FR  40098  et  seq. 
respectively).  This  rule  was  litigated  and 
a  settlement  was  reached.  The  Agency 
was  not  intending  to  seek  comment,  nor 
was  it  reproposing  the  requirement:  it 
was  merely  recodifying  the  requirement. 
Accordingly,  EPA  sees  no  reason  to 
amend  a  requirement  which  has  been  in 
effect  for  nearly  5  years,  and  which 
apparently  has  caused  no  great  hardship 
to  the  regulated  community. 

Finally,  some  commenters  maintained 
that  existing  closure  requirements  were 
adequate  and  that  these  proposed 
requirements  were  excessive.  The 
Agency  would  like  to  note  that,  in 
general,  today's  rule  merely  restates 
what  has  been  existing  practice,  either 
as  part  of  permitting  (as  in  the  case  of 
required  mechanical  integrity  tests)  or 
as  part  of  earlier  rulemaking.  In  the  few 
instances  where  the  Agency  has 
specified  additional  or  more  specific 
requirements,  it  has  done  so  primarily  to 
make  the  closure  requirements  for  wells 
injecting  hazardous  waste  comparable 
to  closure  requirements  for  other 
facilities  managing  hazardous  waste. 

Several  commenters  requested 
clarification  on  how  closure  and  post 
closure  requirements  would  be  applied. 
This  is  outlined  in  the  section  which 
follows. 

M.  Post  Closure  Care  and  Financial 
Responsibility  for  Post-Closure  Care — 
Sections  146.72  and  146.73 

The  Agency  is  now  applying  post- 
closure  care  requirements  and 
associated  financial  responsibility 
requirements  to  hazardous  waste 
injection  wells  The  Agency  believes 
that  even  though  a  properly  chosen  site 
should  contain  the  waste  indefinitely 
under  natural  conditions,  future 
injection  activities,  oil  and  gas  drilling 
activities,  and  other  man-induced  forces 
that  may  affect  containment  must  be 
taken  into  account.  The  Agency  believes 
that  the  special  problems  asj^ocicted 
with  hazardous  waste  warrant  these 
new  requirements. 

1.  Post-closure  Care 

Comments  received  by  the  Agency 
pertaining  to  post-closure  care  were 
generally  supportive  of  the  new 
requirements.  However,  several 
concerns  were  voiced  by  commenters  on 
various  issues. 

The  regulations,  as  proposed, 
stipulated  the  appropriate  time-frames 
for  groundwater  monitoring,  retention  of 
well  records,  and  notification  to  State 
and  local  agencies  having  authority  over 
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drilling  activities.  The  rule  would  also 
require  the  owner  of  the  surface  or 
subsurface  property  on  or  in  which  a 
hazardous  waste  well  is  located  to 
record  certain  information  on  the  deed 
or  other  property  instrument  that  would, 
in  perpetuity,  provide  notice  to  any 
subsequent  purchaser  of  the  property. 

A  few  commenters  were  unclear  as  to 
when  the  post-closure  period  ends.  As 
indicated  in  the  proposal,  the  duration 
of  the  post-closiu'e  care  period  is  defined 
by  the  length  of  time  the  increased 
pressure  from  the  injection  well  would 
create  the  potential  to  "lift"  fluids  from 
the  injection  zone.  As  the  injection 
pressure  decreases  to  a  point  where  the 
induced  lift  from  the  well  is  dissipated, 
post-closure  requirements  would 
become  unnecessary. 

In  response  to  concerns  about  the 
clarity  of  the  rule,  the  Agency  is 
changing  the  manner  in  which  it  applies 
both  closure  and  post-closure  care 
requirements.  As  promulgated  today,  the 
owner  or  operator  would  have  to  submit 
a  plan  for  the  Director's  approval  which 
outlined  the  closure  and  post-closure 
care  procedures.  The  requirements  of 
this  plan  would  survive  permit 
termination.  Any  changes  which  might 
be  required  in  the  plan  could  be  made 
using  the  procedures  of  S  124.5. 

One  commenter  suggested  that  the 
notation  on  the  deed  required  by 
5  146.72(c)  pertain  to  any  property 
located  over  the  projected  position  of 
the  waste  plume.  The  Agency  does  not 
believe  it  is  necessary,  or  legally 
possible  to  impose  such  a  requirement. 
It  is  generally  unnecessary  because 
waste  in  deep  formations  moves  at 
exceedingly  slow  rates;  thus  in  many 
cases  it  is  unlikely  that  the  waste  plume 
will  move  appreciably  over  very  long 
time  frames.  Moreover,  area  of  review 
and  corrective  action  requirements  will 
have  addressed  any  concern  associated 
with  abandoned  wells.  As  noted,  these 
requirements  are  based  on  the  pressure 
front  from  the  well,  which  exceeds  the 
plume  by  a  considerable  distance.  Thus, 
there  is  built-in  protection  for  plume 
travel  in  these  requirements. 

More  importantly,  the  Agency  derives 
its  authority  by  imposing  permit 
requirements  on  the  regulated  entity.  No 
such  vehicle  exists  for  surrounding 
landowners.  Therefore,  the  Agency  sees 
neither  the  technical  necessity  nor  the 
legal  authority  for  such  a  request. 
Accordingly.  EPA  will  retain  the 
requirement  as  proposed. 

Several  commenters  noted  that 
required  groundwater  monitoring  should 
only  be  conducted  until  pressure  in  the 
injection  zone  decays  to  the  point  that 
there  is  no  longer  any  risk  of  vertical 
migration  into  USDWs.  The  Agency 


agrees  and  although  preamble  language 
in  the  proposed  rule  indicated  that  such 
monitoring  must  be  conducted  luitil 
pressure  in  the  injection  zone  reaches 
background  levels,  language  in  S  146.72 
stipulates  that  groundwater  monitoring 
must  take  place  until  pressure  in  the 
injection  zone  decays  to  the  point  that 
the  well's  cone  of  influence  no  longer 
intersects  the  base  of  the  lowermost 
USDW.  The  Director  may  extend  the 
period  of  post-closure  monitoring  if  he 
determines  that  the  well  may  still 
endanger  a  USDW. 

One  commenter  believed  that 
groundwater  monitoring  should  be 
limited  only  to  the  lowermost  USDW. 
As  noted  in  the  discussion  of  §  146.68  in 
this  preamble,  the  Agency  has 
determined  that  monitoring 
requirements  must  be  applied  in  a 
flexible  manner  to  address  site  specific 
concerns.  Therefore,  EPA  continues  to 
believe  that  the  specific  monitoring 
required  by  the  permit  is  still  essential 
and  will  continue  to  be  applied  if  the 
pressure  from  the  injection  poses  a 
threat  to  a  USDW. 

Another  commenter  indicated  that  the 
permittee,  not  the  Director,  should 
estimate  the  proposed  cost  of  the  post- 
closure  plan.  The  Agency  clearly  stated 
in  the  proposal  that  the  permittee  is 
required  to  provide  this  cost  estimate, 
and  further  believes  that  he  is  in  the 
best  position  to  accurately  do  so.  The 
Director,  in  reviewing  the  estimate,  will 
have  the  opportunity  to  reject  it  if  he 
deems  it  unrealistic. 

One  commenter  explained  that  the 
original  formation  pressure  may  not 
have  been  obtained  for  many  existing 
wells  and  that  it  is  not  possible  to  meet 
the  S  146.72(a)(3)  requirement  in  these 
cases.  The  Agency  agrees,  but  notes  that 
regulations  contain  enough  flexibility  to 
allow  existing  wells  which  have  not 
conducted  tests  verifying  background 
pressures  prior  to  injection  to  use 
reasonable  estimates  based  on  available 
data  acceptable  to  the  Director. 

2.  Financial  Responsibility 

The  Agency  proposed  that  the  owner 
or  operator  should  demonstrate  and 
maintain  financial  responsibility  for 
post-closure  care.  Only  a  few  comments 
were  received  pertaining  to  this 
requirement. 

Two  commenters  believed  that 
financial  responsibility  should  be 
limited  only  to  the  time  period  when 
induced  pressures  in  the  injection  zone 
remain  sufficiently  elevated  to  pose  a 
risk  of  vertical  migration  into  USDWs, 
and  not  until  injection  zone  pressures 
decay  to  background  levels.  Another 
commenter  also  felt  that  the  financial 
responsibility  for  post-closure 


groundwater  monitoring  should  be 
required  only  if  the  permit  requires  such 
monitoring. 

The  Agency  agrees  with  these 
commenters  and  articulated  this 
position  in  the  proposed  rule.  Therefore. 
EPA  is  not  revising  this  requirement  and 
will  retain  it  as  proposed. 

One  commenter  believed  that 
permittees  should  be  responsible  for 
third  party  liability  costs  and  that  they 
should  demonstrate  up-front  financial 
responsibility  for  cleanup  in  the  event 
that  the  waste  does  contaminate  a 
USDW.  The  Agency  does  not  believe 
that  in  the  context  of  injection  wells, 
such  requirements  are  warranted  or 
justified.  Generally,  once  the  formation 
has  stabilized,  there  is  little  or  no 
possibility  that  waste  will  move 
vertically. 

Finally,  one  commenter  recommended 
that  the  Agency  use  the  RCRA  post- 
closure  financial  responsibility 
instruments. 

The  rule  proposed  to  use  the 
requirements  of  subpart  F  of  Part  144.  A 
careful  analysis  of  this  subpart  will 
show  that  these  requirements  mirror 
exactly  the  requirements  outlined  in 
sections  265  and  264  of  the  RCRA 
regulations. 

IV.  Summary  of  Today's  Rulemaking: 
Response  to  Comments;  Section  146.13, 
Ambient  Monitoring  for  all  Class  I  Wells 

As  proposed,  S  146.13  addressed  the 
requirements  for  owners  or  operators  of 
all  Class  I  wells  to  develop  an  ambient 
monitoring  program.  This  part  of  the  rule 
would  also  satisfy  the  mandate  of 
section  1426  of  the  Safe  Drinking  Water 
Act.  These  requirements  differ  from 
other  requirements  made  today  in  that 
they  are  not  restricted  solely  to  Class  I 
hazardous  waste  wells,  but  rather  they 
are  applicable  to  all  Class  I  wells. 

At  a  minimum  the  proposed  rules 
required  a  monitoring  of  the  pressure 
buildup  in  the  injection  zone.  This  would 
require  an  annual  shut  down  of  the  well 
for  a  period  of  time  sufficient  to  conduct 
a  valid  observation  of  the  pressure  fall- 
off  curve. 

At  the  Director's  discretion,  it  was 
proposed  that  one  or  more  of  the 
following  site-specific  monitoring 
techniques  may  also  be  required  in 
order  to  prevent  the  contamination  of 
USDWs: 

1.  Continuous  monitoring  for  pressure 
changes  in  the  first  aquifer  overlying  the 
confining  zone; 

2.  The  use  of  indirect,  geophysical 
techniques  to  determine  pertinent 
characteristics  of  the  formation  and 
injected  fluids; 
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3.  Periodic  monitoring  of  the  ground 
water  quality  in  the  lowermost  USDW: 
or 

4.  Any  other  technique  which  the 
Director  deems  necessary  to  protect 
USDWs. 

Further  details  concerning  ambient 
monitoring  and  the  response  to  several 
comments  can  be  found  in  the  preamble 
language  in  Testing  and  Monitoring. 
§  146.68(e)  of  today's  rule. 

As  many  commenters  indicated,  the 
question  of  what  might  prove  effective 
at  a  given  site  depends  on  the 
hydrogeologic  setting  and  the 
characteristics  of  the  operation.  M^ny 
commenters  urged  the  deletion  of  the 
one  technique  that  the  Agency  believes 
has  the  best  application:  the  monitoring 
of  a  pressure  decay  or  pressure  fall-off 
testing  of  the  injection  zone  when  the 
well  is  not  injecting,  and  assessing 
whether  the  decay  curve  tracks 
predictions.  Commenters  believed  that 
this  was  not  always  effective,  was  too 
costly,  and  could  be  inaccurate. 
Although  some  of  these  concerns  may 
be  valid,  EPA  has  determined  that  this  is 
the  most  universally  applicable 
monitoring  technique  and  has  evidence 
showing  it  to  be  accurate  in  most  cases. 
Therefore,  the  Agency  will  require 
pressure  decay  monitoring  of  the 
injection  zone  annually. 

Some  commenters  were  of  the  opinion 
that  ambient  monitoring  was  too  costly 
and  should  be  optional.  The  Agency 
does  not  believe  that  this  type  of 
monitoring  is  particularly  expensive 
when  compared  to  the  information 
received.  Still  other  commenters 
believed  that  certain  site-specific 
monitoring  techniques  that  may  also  be 
required  by  the  Director  were  either 
inappropriate  or  flawed  in  preventing 
the  contamination  of  USDWs.  In 
response,  the  Agency  agrees  that 
ambient  monitoring  requirements  should 
be  site-specific  and  has  indicated  this  in 
the  proposal  and  today's  rule,  and  has 
therefore  given  the  Director  discretion  in 
determining  an  acceptable  ambient 
monitoring  program. 

V.  Summary  of  Today's  Rulemaking: 
Response  to  Comments:  Amendments  to 
Parts  124  and  144 

A.  Pari  124 

The  Agency  proposed  to  amend  Part 
124  to  require  that  State  and  local 
agencies  which  regulate  oil  and  gas 
activities,  and  state  agencies  that 
regulate  mineral  exploration  be  notified, 
by  operators,  of  permit  activities  for  all 
Class  I  wells.  This  practice  could  help 
agencies  coordinate  their  programs  and 
apply  specific  requirements  when 
appropriate.  One  commenter  supported 


this  idea,  but  felt  it  should  work  both 
ways,  i.e.,  that  State  and  local  agencies 
regulating  oil,  gas,  or  mineral 
exploration  and  recovery  should  give 
notice  of  their  permit  activities  to  the 
agency  regulating  Class  I  facilities.  The 
EPA  believes  that  such  coordination 
would  be  beneficial  to  all  involved 
parties,  but  also  realizes  that  its 
authority  to  require  such  notification 
from  State  regulatory  bodies  is 
questionable.  The  EPA  intends  to  take 
all  necessary  measures  to  insure  that 
federal,  State,  and  local  regulatory 
bodies  are  notified  of  all  federally 
implemented  injection  activities. 

Two  commenters  believed  that  the 
new  requirement  to  notify  agencies  of 
permit  activities  was  burdensome.  The 
Agency  believes  that  such  a  requirement 
is  not  unreasonable  in  the  context  of 
other  §  124.10  notification  requirements. 
On  the  contrary,  EPA  believes  that  such 
notification  is  appropriate,  given  the 
special  concerns  associated  with 
hazardous  waste  injection. 

B.  Part  144 

The  proposal  contained  two 
amendments  to  Part  144.  Section 
144.31(h)  was  proposed  to  assure  that 
plugging  and  abandonment,  closure,  and 
post-closure  requirements  are  met.  As 
outlined  in  Section  (III)(M){1)  of  this 
preamble,  the  Agency  is  changing  the 
approach.  Under  the  new  approach,  the 
plan  will  be  submitted  as  part  of  a 
permit  application  or  modification,  but 
will  survive  the  permit  as  a  directly 
enforceable  requirement  until  the  end  of 
the  post  closure  period. 

The  Agency  is  also  amending 
§  144.52(a)  ("Establishing  Permit 
Requirements")  to  ensure  that  all 
Subpart  G  requirements  can  be 
administered  through  a  permit, 
consistent  with  the  framework 
established  for  the  UIC  program. 

Amendments  to  §§  144.39  (a)  and  (b) 
would  broaden  the  reasons  for  which 
permits  may  be  modified  or  revoked  and 
reissued.  Specifically,  this  section  would 
require  permit  modification  either  when 
regulations  change,  or  when  the  waste  is 
changed  or  reclassified.  The  intent  of 
this  change  is  to  give  the  Director  the 
discretion  to  revise  or  reissue  a  permit 
when  the  waste  becomes  or  is 
determined  to  be  hazardous  as  defined 
in  Part  261. 

Many  commenters  objected  to  the 
removal  of  the  "shield"  provision.  This 
provision  currently  prevents  the 
modification,  revocation,  or  reissuance 
of  a  permit  to  require  compliance  with 
new  regulations  unless  the  permittee 
requests  or  agrees  to  such  action.  They 
argue  that  the  Part  146  requirements 
have,  to  this  point,  proved  protective  of 


human  health  and  the  environment.  The 
HSWA  Amendments  impose  new, 
higher  levels  of  concern  on  hazardous 
waste  facilities.  Recently  proposed  rules 
to  amend  the  regulations  governing  the 
disposal  of  hazardous  waste  in  surface 
facilities  would  broaden  the  Director's 
authority  to  revise  permits  when 
conditions  warrant  such  revisions,  and 
the  Agency  believes  that  rules 
applicable  to  injection  of  hazardous 
wastes  should  mirror  this  new  approach. 

A  number  of  commenters  believed 
that  Part  144  should  contain  a  section 
that  would  grant  interim  permit  status  to 
wells  with  approved  petitions.  It  is  their 
opinion  that  such  approved  petitions  are 
similar  in  kind  to  a  valid  permit,  and 
that  administrative  procedures 
associated  with  the  repermitting  process 
may  delay  the  continued  operation  or 
startup  of  their  facilities. 

In  response,  EPA  would  like  to  note 
that  an  approved  permit  and  an 
approved  petition  are  similar  in  certain 
aspects,  but  they  do  not  address 
identical  concerns.  The  Part  148  petition 
process  does  not  contain  provisions 
pertaining  to  the  movement  of  formation 
fluids.  The  SDWA,  however,  requires 
the  Agency  to  regulate  endangerment  of 
USDWs,  regardless  of  whether  that 
endangerment  were  to  occur  from 
injected  wastes  or  formation  fluids.  The 
movement  of  formation  fluids  is 
regulated  through  an  approved  permit. 

Review  and  approval  of  both  a  permit 
and  a  petition  are  required  to  insure 
protection  of  human  health  and  the 
environment,  and  non-endangerment  of 
USDWs.  It  should  be  noted  that  the 
Agency  will  attempt  to  run  concurrent 
petition  and  permit  review  processes 
whenever  possible. 

One  commenter  addressed  §  144.36 
and  the  duration  of  permits.  No  change 
was  proposed  to  this  section,  and 
consequently  we  are  not  addressing  it. 

VI.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 

Executive  Order  12291  requires  EPA 
to  assess  the  effect  of  contemplated 
Agency  actions  during  the  development 
of  regulations.  Such  an  assessment 
consists  of  a  quantification  of  the 
potential  benefits  and  costs  of  the  rule, 
as  well  as  a  description  of  any  benefical 
or  adverse  effects  that  cannot  be 
quantified  in  monetary  terms.  In 
addition.  Executive  Order  12291  requires 
that  regulatory  agencies  prepare  an 
analysis  of  the  regulatory  impact  of 
major  rules.  Major  rules  are  defined  as 
those  likely  to  result  in: 

1.  An  annual  cost  to  the  economy  of 
SlOO  million  or  more:  or 
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2.  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  international  trade. 

At  the  request  of  the  Office  of 
Management  and  Budget,  the  Agency 
has  reexamined  this  final  rule  in  light  of 
the  changes  made  since  the  proposal, 
and  their  effect  on  its  status  as  a  minor 
rule.  This  economic  analysis  indicates 
that  the  changes  made  will  have  no 
appreciable  effect  on  the  compliance 
costs  estimated  for  the  rule  proposed  on 
August  27, 1987.  Total  annualized 
compliance  costs  of  the  regulation  are 
estimated  to  total  $63  million.  Total 
capital  costs  are  estimated  to  total  $15 
million  and  one-time  petition  costs  are 
estimated  to  be  $3  million.  These  costs 
indicate  that  the  rule  does  not  constitute 
a  major  rule  under  Executive  Order 
12291  and  EPA  has  not  prepared  a 
formal  regulatory  impact  analysis  of 
today's  promulgation.  The  Agency  has, 
however,  prepared  an  assessment  of  the 
cost  and  potential  economic  effects  of 
the  rule. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Fiexibili'y 
Analysis  Act,  5  U.S.C.  601  et  seq.. 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  significant  economic  effect  on 
a  substantial  number  of  small  entities. 

Owners  and  operators  of  hazardous 
waste  injection  wells  are  generally 
major  chemical,  petrochemical  and  other 
manufacturing  companies.  The  Agency 
is  not  aware  of  any  small  entities  that 
would  be  directly  affected  by  this  rule. 
Part  148.1(c)(3)  of  this  rule  exempts  any 
small  quantity  generator,  as  defined  in 
§  261.5,  from  the  underground  injection 
prohibitions  outhned  in  this  rule.  The 
Administrator  certifies  that  this  rule  will 
not  have  significant  economic  effects  on 
a  substantial  number  of  small 
businesses.  As  a  result  of  this  finding 
EPA  has  not  prepared  a  formal 
Regulatory  Flexibility  Analysis. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 


The  Agency  has  amended  the 
Information  Collection  Request 
document  to  address  concerns  raised  by 
OMB.  A  copy  of  tliis  document  (ICR  No. 
0370)  may  be  obtained  from  Eric 
Strassler,  Information  Policy  Branch: 
EPA;  401  M  St..  SW.  (PM-223); 
Washington,  DC  20460  or  by  calling 
(202)  382-2738. 

D.  Administrative  Procedures  Act 

As  a  petition  may  grant  a  variance 
from  a  prohibition,  EPA  may  make  Part 
148  immediately  effective  pursuant  to 
the  Administrative  Procedures  Act  (see 
5  U.S.C.  553(d)(1)).  The  Agency  is 
choosing  to  do  so  as  the  statutory 
deadline  establishing  prohibitions  is 
effective  August  8, 1988.  Except  to  the 
extent  incorporated  in  Part  148,  the 
amendments  to  Parts  124, 144  and  146 
become  effective  30  days  after 
publication  in  the  Federal  Register. 
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Date:  July  15, 1988. 
Lee  M.  Thomas. 
Administrator. 

Therefore  Chapter  I  of  Title  40  is 
amended  as  follows: 

PART  124— PROCEDURES  FOR 
DECISION  MAKING 

1.  The  authority  citation  for  Part  124 
continues  to  read  as  follows: 

Authority:  Resource  Conservation  and 
Recovery  Act.  42  U.S.C.  6901  et  seq  :  Safe 
Drinking  Water  Act.  42  U.S.C.  300f  et  seq.: 
Clean  Water  Act.  33  U.S.C.  1251  et  seq.:  and 
Clean  Air  Act,  42  U.S.C.  1857  et  seq. 

2.  Section  124.10  is  amended  by 
redesignating  paragraphs  (cl(l)(viii)  and 
(IX)  as  paragraphs  (c)(l)(ix)  and  (x)  and 
adding  a  new  paragraph  (c)(l)(viii)  to 
read  as  follows: 

§  124.10    Public  notice  of  permit  actions 
and  public  comment  period. 

***** 

(c)  *  *  • 

(1)*  *  • 

(viii)  For  Class  I  injection  well  UIC 
permits  only,  state  and  local  oil  and  gas 
regulatory  agencies  and  state  agencies 
regulating  mineral  exploration  and 
recovery; 


PART  144— UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1.  The  authority  citation  for  Part  144  is 
revised  to  read  as  follows; 

Auttiority:  Pub.  L.  93-523.  as  amended  by 
Pub.  L.  95-190,  Pub.  L  96-63.  and  Pub.  L.  96- 
502.  42  U.S.C.  300f  et  seq.  and  6901  et  seq. 

2.  Section  144.1  is  amended  by  adding 
new  paragraph  (f)(l)(vi)  to  read  as 
follows; 

§  144.1     Purpose  and  scope  of  Part  144. 

***** 

(f)*** 

(1)  *  *  * 

(vi)  Subpart  F  sets  forth  the  financial 
responsibility  requirements  for  owners 
and  operators  of  all  existing  and  new 
Class  1  hazardous  waste  injection  wells. 
***** 

3.  Section  144.39  is  amended  by 
revising  the  introductory  texts  of 
paragraphs  (a)  and  (a)(3).  and  by  adding 
a  new  paragraph  (b)(3)  to  read  as 
follows: 

§  144.39    Modification  or  revocation  and 
reissuance  of  permits. 

***** 

(a)  Causes  for  modification.  The 
following  are  causes  for  modification. 
For  Class  I  hazardous  waste  injection 
wells.  Class  II.  or  Class  III  wells  the 
following  may  be  causes  for  revocation 


and  reissuance  as  well  as  modification; 
and  for  all  other  wells  the  following  may 
be  cause  for  revocation  or  reissuance  as 
well  as  modification  when  the  permittee 
requests  or  agrees. 
***** 

(3)  A^eH'  regulations.  The  standards  or 
regulations  on  which  the  permit  was 
based  have  been  changed  by 
promulgation  of  new  or  amended 
standards  or  regulations  or  by  judicial 
decision  after  the  permit  was  issued. 
Permits  other  than  for  Class  I  hazardous 
waste  injection  wells.  Class  II,  or  Class 
III  wells  may  be  modified  during  their 
terms  for  this  cause  only  as  follows; 

(b)  *  ■  • 

(3)  A  determination  that  the  waste 
being  injected  is  a  hazardous  waste  as 
defined  in  §  261.3  either  because  the 
definition  has  been  revised,  or  because 
a  previous  determination  has  been 
changed. 
***** 

4.  Section  144.51  is  amended  by 
revising  paragraph  (j)(2)(ii)  to  read  as 
follows: 

§  144.51    Conditions  applicable  to  all 
permits. 

(i)  *  *  * 

(2)  *  *  * 

(ii)  The  nature  and  composition  of  all 
injected  fluids  until  three  years  after  the 
completion  oi  any  plugging  and 
abandonment  procedures  specified 
under  §  144.52(a)(6).  or  under  Part  146 
Subpart  G  as  appropriate.  The  Director 
may  require  the  owner  or  operator  to 
deliver  the  records  to  the  Director  at  the 
conclusion  of  the  retention  period.  For 
EPA  administered  programs,  the  owner 
or  operator  shall  continue  to  retain  the 
records  after  the  three  year  retention 
period  unless  he  delivers  the  records  to 
the  Regional  Administrator  or  obtains 
written  approval  from  the  Regional 
Administrator  to  discard  the  records. 
***** 

5.  Section  144.52  is  amended  by 
revising  paragraph  (a)  introductory  text, 
to  read  as  follows: 

§  144.52    Establistiing  permit  conditions. 

(a)  In  addition  to  conditions  required 
in  §  144.51,  the  Director  shall  establish 
conditions,  as  required  on  a  case-by- 
case  basis  under  §  144.36  (duration  of 
permits),  §  144.53(a)  (schedules  of 
compliance),  §144.54  (monitoring),  and 
for  EPA  permits  only  §  144.53(b) 
(alternate  schedules  of  compliance),  and 
§  144.4  (considerations  under  Federal 
law).  Permits  for  owners  or  operators  of 
hazardous  waste  injection  wells  shall 
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include  conditions  meeting  the 
requirements  of  §  144.14  (requirements 
for  wells  injecting  hazardous  waste), 
§§  144.52(a)(7)  and  (a)(9),  and  subpart  G 
of  Part  146.  Permits  for  other  wells  shall 
contain  the  following  requirements, 
when  applicable. 


PART  146— UNDERGROUND 
INJECTION  CONTROL  PROGRAM: 
CRITERIA  AND  STANDARDS 

1.  The  authority  citation  for  Part  146  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  93-523,  as  amended  by 
Pub.  L.  95-190,  Pub.  L.  96-63,  and  Pub.  L.  96- 
502,  42  U.S.C.  300  f  et  seq..  as  amended — 
Subpart  G  also  issued  under  52  U.S.C.  6901  el 
seq..  as  amended. 

2.  Section  146.11  is  revised  to  read  as 
follows: 

§  1 46. 11    Criterta  and  standards  applicable 
to  Class  I  nonhazardous  wells. 

This  subpart  establishes  criteria  and 
standards  for  underground  injection 
control  programs  to  regulate  Class  I 
nonhazardous  wells. 

3.  Section  146.13  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  146.13    Operating  monitoring  and 
reporting  requirements. 

***** 

(d)  Ambient  monitoring.  (1)  Based  on 
a  site-specific  assessment  of  the 
potential  for  fluid  movement  from  the 
well  or  injection  zone  and  on  the 
potential  value  of  monitoring  wells  to 
detect  such  movement,  the  Director  shall 
require  the  owner  or  operator  to  develop 
a  monitoring  program.  At  a  minimum, 
the  Director  shall  require  monitoring  of 
the  pressure  buildup  in  the  injection 
zone  annually,  including  at  a  minimum, 
a  shut  down  of  the  well  for  a  time 
sufficient  to  conduct  a  valid  observation 
of  the  pressure  fall-off  curve. 

(2)  When  prescribing  a  monitoring 
system  the  Director  may  also  require: 

(i)  Continuous  monitoring  for  pressure 
changes  in  the  first  aquifer  overlying  the 
confining  zone.  When  such  a  well  is 
installed,  the  owner  or  operator  shall,  on 
a  quarterly  basis,  sample  the  aquifer 
and  analyze  for  constituents  specified 
by  the  Director; 

(ii)  The  use  of  indirect,  geophysical 
ttjchniques  to  determine  the  position  of 
the  waste  front,  the  water  quality  in  a 
formation  designated  by  the  Director,  or 
to  provide  other  site  specific  data; 

(iii)  Periodic  monitoring  of  the  ground 
water  quality  in  the  first  aquifer 
overlying  the  injection  zone; 


(iv)  Periodic  monitoring  of  the  ground 
water  quality  in  the  lowermost  USDW; 
and 

(v)  Any  additional  monitoring 
necessary  to  determine  whether  fluids 
are  moving  into  or  between  USDWs. 

3.  A  new  Subpart  G  is  added  to  read 
as  follows: 

Subpart  G — Criteria  and  Standards 
Applicable  to  Class  I  Hazardous  Waste 
Injection  Wells 

Sec. 

146.61  Applicability. 

146.62  Minimum  criteria  for  siting. 

146.63  Area  of  review. 

146.64  Corrective  action  for  wells  in  the 
area  of  review. 

146.65  Construction  requirements. 

146.66  Logging,  sampling,  and  testing  prior 
to  new  well  operation. 

146.67  Operating  requirements. 

146.68  Testing  and  monitoring  requirements. 

146.69  Reporting  requirements. 

146.70  Information  to  be  evaluated  by  the 
Director. 

146.71  Closure. 

146.72  Post-closure  care. 

146.73  Financial  responsibility  for  post- 
closure  care. 

Subpart  G — Criteria  and  Standards 
Applicable  to  Class  I  Hazardous  Waste 
Injection  Wells 

§  146.61    Applicability. 

(a)  This  subpart  establishes  criteria 
and  standards  for  underground  injection 
control  programs  to  regulate  Class  1 
hazardous  waste  injection  wells.  Unless 
otherwise  noted  this  Subpart 
supplements  the  requirements  of 
Subpart  A  and  applies  instead  of 
Subpart  B  to  Class  I  hazardous  waste 
injection  wells. 

(b)  Definitions. 

Cone  of  influence  means  that  area 
around  the  well  within  which  increased 
injection  zone  pressures  caused  by 
injection  into  the  hazardous  waste 
injection  well  would  be  sufficient  to 
drive  fluids  into  an  underground  source 
of  drinking  water  (USDW). 

Existing  well  means  a  Class  I  well 
which  was  authorized  prior  to  August 
25, 1988  by  an  approved  State  program, 
or  an  EPA-administered  program  or  a 
well  which  has  become  a  Class  I  well  as 
a  result  of  a  change  in  the  definition  of 
the  injected  waste  which  would  render 
the  waste  hazardous  under  §  261.3  of 
this  Part. 

Injection  interval  means  that  part  of 
the  injection  zone  in  which  the  well  is 
screened,  or  in  which  the  waste  is 
otherwise  directly  emphced. 

New  well  means  any  Class  I 
hazardous  waste  injection  well  which  is 
not  an  existing  well. 

Transmissive  fault  or  fracture  is  a 
fault  or  fracture  that  has  sufficient 


permeability  and  vertical  extent  to 
allow  fluids  to  move  between 
formations. 

§  146.62    Minimum  criteria  for  siting. 

(a)  All  Class  I  hazardous  waste 
injection  wells  shall  be  sited  such  that 
they  inject  into  a  formation  that  is 
beneath  the  lowermost  formation 
containing  within  one  quarter  mile  of  the 
well  bore  an  underground  source  of 
drinking  water. 

(b)  The  siting  of  Class  I  hazardous 
waste  injection  wells  shall  be  limited  to 
areas  that  are  geologically  suitable.  The 
Director  shall  determine  geologic 
suitability  based  upon: 

(1)  An  analysis  of  the  structural  and 
stratigraphic  geology,  the  hydrogeology, 
and  the  seismicity  of  the  region; 

(2)  An  analysis  of  the  local  geology 
and  hydrogeology  of  the  well  site, 
including,  at  a  minimum,  detailed 
information  regarding  stratigraphy, 
structure  and  rock  properties,  aquifer 
hydrodynamics  and  mineral  resources; 
and 

(3)  A  determination  that  the  geology 
of  the  area  can  be  described  confidently 
and  that  limits  of  waste  fate  and 
transport  can  be  accurately  predicted 
through  the  use  of  models. 

(c)  Class  I  hazardous  waste  injection 
wells  shall  be  sited  such  that: 

(1)  The  injection  zone  has  sufficient 
permeability,  porosity,  thickness  and 
areal  extent  to  prevent  migration  of 
fluids  into  USDWs. 

(2)  The  confining  zone: 

(i)  Is  laterally  continuous  and  free  of 
transecting,  transmissive  faults  or 
fractures  over  an  area  sufficient  to 
prevent  the  movement  of  fluids  into  a 
USDW;  and 

(ii)  Contains  at  least  one  formation  of 
sufficient  thickness  and  with  lithologic 
and  stress  characteristics  capable  of 
preventing  vertical  propagation  of 
fractures. 

(d)  The  owner  or  operator  shall 
demonstrate  to  the  satisfaction  of  the 
Director  that: 

(1)  The  confining  zone  is  separated 
from  the  base  of  the  lowermost  USDW 
by  at  least  one  sequence  of  permeable 
and  less  permeable  strata  that  will 
provide  an  added  layer  of  protection  for 
the  USDW  in  the  event  of  fluid 
movement  in  an  unlocated  borehole  or 
transmissive  fault;  or 

(2)  Within  the  area  of  review,  the 
piezometric  surface  of  the  fluid  in  the 
injection  zone  is  less  than  the 
piezometric  surface  of  the  lowermost 
USDW,  considering  density  effects, 
injection  pressures  and  any  significant 
pumping  in  the  overlying  USDW;  or 

(3)  There  is  no  USDW  present. 
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(4)  The  Director  may  approve  a  site 
which  does  not  meet  the  requirements  in 
paragraphs  (d)  (1).  (2).  or  (3)  of  this 
section  if  the  owner  or  operator  can 
demonstrate  to  the  Director  that 
because  of  the  geology,  nature  of  the 
waste,  or  other  considerations, 
abandoned  boreholes  or  other  conduits 
would  not  cause  endangerment  of 
USDWs. 


§  146.63    Area  of  review. 

For  the  purposes  of  Class  I  hazardous 
waste  wells,  this  section  shall  apply  to 
the  exclusion  of  §  146.6.  The  area  of 
review  for  Class  I  hazardous  waste 
injection  wells  shall  be  a  2-miIe  radius 
around  the  well  bore.  The  Director  may 
specify  a  larger  area  of  review  based  on 
the  calculated  cone  of  influence  of  the 
well. 

§  146.64    Corrective  action  for  welts  in  the 
area  of  review. 

For  the  purposes  of  Class  I  hazardous 
waste  wells,  this  section  shall  apply  to 
the  exclusion  of  §  144.55  and  §  146.07. 

(a)  The  owner  or  operator  of  a  Class  I 
hazardous  waste  well  shall  as  part  of 
the  permit  application  submit  a  plan  to 
the  Director  outlining  the  protocol  used 
to: 

(1)  Identify  all  wells  penetrating  the 
confining  zone  or  injection  zone  within 
the  area  of  review;  and 

(2)  Determine  whether  wells  are 
adequately  completed  or  plugged. 

(b)  The  owner  or  operator  of  a  Class  I 
hazardous  waste  well  shall  identify  the 
location  of  all  wells  within  the  area  of 
review  that  penetrate  the  injection  zone 
or  the  confining  zone  and  shall  submit 
as  required  in  §  146.70(a): 

(1)  A  tabulation  of  all  wells  within  the 
area  of  review  that  penetrate  the 
injection  zone  or  the  confining  zone;  and 

(2)  A  description  of  each  well  or  type 
of  well  and  any  records  of  its  plugging  or 
completion. 

(c)  For  wells  that  the  Director 
determines  are  improperly  plugged, 
completed,  or  abandoned,  or  for  which 
plugging  or  completion  information  is 
unavailable,  the  applicant  shall  also 
submit  a  plan  consisting  of  such  steps  or 
modification  as  are  necessary  to  prevent 
movement  of  fluids  info  or  between 
USDWs.  Where  the  plan  is  adequate, 
the  Director  shall  incorporate  it  into  the 
permit  as  a  condition.  Where  the 
Director's  review  of  an  application 
indicates  that  the  permittee's  plan  is 
inadequate  (based  at  a  minimum  on  the 
factors  in  paragraph  (e)  of  this  section), 
the  Director  shall: 

(1)  Require  the  applicant  to  revise  the 
plan; 

(2)  Prescribe  a  plan  for  corrective 
action  as  a  condition  of  the  permit;  or 


(3)  Deny  the  application, 
(d)  Requirements: 

(1)  Existing  injection  wells.  Any 
permit  issued  for  an  existing  Class  1 
hazardous  waste  injection  well  requiring 
corrective  action  other  than  pressure 
limitations  shall  include  a  compliance 
schedule  requiring  any  corrective  action 
accepted  or  prescribed  under  paragraph 
(c)  of  this  section.  Any  such  compliance 
schedule  shall  provide  for  compliance 
no  later  than  2  years  following  issuance 
of  the  permit  and  shall  require 
observance  of  appropriate  pressure 
limitations  under  paragraph  (d)(3)  until 
all  other  corrective  action  measures 
have  been  implemented. 

(2)  New  injection  wells.  No  owner  or 
operator  of  a  new  Class  I  hazardous 
waste  injection  well  may  begin  injection 
until  all  corrective  actions  required 
under  this  section  have  been  taken. 

(3)  The  Director  may  require  pressure 
limitations  in  lieu  of  plugging.  If  pressure 
limitations  are  used  in  lieu  of  plugging, 
the  Director  shall  require  as  a  permit 
condition  that  injection  pressure  be  so 
limited  that  pressure  in  the  injection 
zone  at  the  site  of  any  improperly 
completed  or  abandoned  well  within  the 
area  of  review  would  not  be  sufficient  to 
drive  fluids  into  or  between  USDWs. 
This  pressure  limitation  shall  satisfy  the 
corrective  action  requirement. 
Alternatively,  such  injection  pressure 
limitation  may  be  made  part  of  a 
compliance  schedule  and  may  be 
required  to  be  maintained  until  all  other 
required  corrective  actions  have  been 
implem.ented. 

(e)  In  determining  the  adequacy  of 
corrective  action  proposed  by  the 
applicant  under  paragraph  (c)  of  this 
section  and  in  determining  the 
additional  steps  needed  to  prevent  fluid 
movement  into  and  between  USDWs, 
the  following  criteria  and  factors  shall 
be  considered  by  the  Director: 

(1)  Nature  and  volume  of  injected 
nuid; 

(2)  Nature  of  native  fluids  or 
byproducts  of  injection; 

(3)  Geology; 

(4)  Hydrology; 

(5)  History  of  the  injection  operation; 

(6)  Completion  and  plugging  records; 

(7)  Closure  procedures  in  effect  at  the 
time  the  well  was  closed; 

(8)  Hydraulic  connections  with 
USDWs; 

(9)  Reliability  of  the  procedures  used 
to  identify  abandoned  wells;  and 

(10)  Any  other  factors  which  might 
affect  the  movement  of  fluids  into  or 
between  USDWs. 


§  146.65    Construction  requirements. 

(a)  Generul.  All  existing  and  new 
Class  I  hazardous  waste  injection  wells 
shall  be  constructed  and  completed  to: 

(1)  Prevent  the  movement  of  fluids 
into  or  between  USDWs  or  info  any 
unauthorized  zones; 

(2)  Permit  the  use  of  appropriate 
testing  devices  and  workover  tools;  and 

(3)  Permit  continuous  monitoring  of 
injection  tubing  and  long  string  casing 
as  required  pursuant  to  §146.67(f). 

(b)  Compatibility.  All  well  materials 
must  be  compatible  with  fluids  with 
which  the  materials  may  be  expected  to 
come  into  contact.  A  well  shall  be 
deemed  to  have  compatibility  as  long  as 
the  materials  used  in  the  construction  of 
the  well  meet  or  exceed  standards 
developed  for  such  materials  by  the 
American  Petroleum  Institute,  The 
American  Society  for  Testing  Materials, 
or  comparable  standards  acceptable  to 
the  Director. 

(c)  Cosing  and  Cementing  of  New 
Wells.  (1)  Casing  and  cement  used  in  the 
construction  of  each  newly  drilled  well 
shall  be  designed  for  the  life  expectancy 
of  the  well,  including  the  post-closure 
care  period.  The  casing  and  cementing 
program  shall  be  designed  to  prevent  the 
movement  of  fluids  into  or  between 
USDWs,  and  to  prevent  potential  leaks 
of  fluids  from  the  well.  In  determining 
and  specifying  casing  and  cementing 
requirements,  the  Director  shall  consider 
the  following  information  as  required  by 
§  146.70: 

(i)  Depth  to  the  injection  zone; 

(ii)  Injection  pressure,  external 
pressure,  internal  pressure  and  axial 
loading; 

(iii)  Hole  size; 

(iv)  Size  and  grade  of  all  casing 
strings  (well  thickness,  diameter, 
nominal  weight,  length,  joint 
specification  and  construction  material); 

(v)  Corrosiveness  of  injected  fluid, 
formation  fluids  and  temperature; 

(vi)  Lithology  of  injection  and 
confining  zones; 

(vii)  Type  or  grade  of  cement;  and 

(viii)  Quantity  and  chemical 
composition  of  the  injected  fluid. 

(2)  One  surface  casing  string  shall,  at 
a  minimum,  extend  into  the  confining 
bed  below  the  lowest  formation  that 
contains  a  USDW  and  be  cemented  by 
circulating  cement  from  the  base  of  the 
casing  to  the  surface,  using  a  minimum 
of  120%  of  the  calculated  annual  volume. 
The  Director  may  require  more  than 
120%  when  the  geology  or  other 
circumstances  warrant  it. 

(3)  At  least  one  long  string  casing, 
using  a  sufficient  number  of  centralizers, 
shall  extend  to  the  injection  zone  and 
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shall  be  cemented  by  circulating  cement 
to  the  surface  in  one  or  more  stages: 

(i)  Of  sufficient  quantity  and  quality  to 
withstand  the  maximum  operating 
pressure;  and 

(ii)  In  a  quantity  no  less  than  120%  of 
the  calculated  volume  necessary  to  fill 
the  annular  space.  The  Director  may 
require  more  than  120%  when  the 
geology  or  other  circumstances  warrant 
it. 

(4)  Circulation  of  cement  may  be 
accomplished  by  staging.  The  Director 
may  approve  an  alternative  method  of 
cementing  in  cases  where  the  cement 
cannot  be  recirculated  to  the  surface, 
provided  the  owner  or  operator  can 
demonstrate  by  using  logs  that  the 
cement  is  continuous  and  does  not  allow 
fluid  movement  behind  the  well  bore. 

(5)  Casings,  including  any  casing 
connections,  must  be  rated  to  have 
sufficient  structural  strength  to 
withstand,  for  the  design  life  of  the  well: 

(i)  The  maximum  burst  and  collapse 
pressures  which  may  be  experienced 
during  the  construction,  operation  and 
closure  of  the  well;  and 

(ii)  The  maximum  tensile  stress  which 
may  be  experienced  at  any  point  along 
the  length  of  the  casing  during  the 
construction,  operation,  and  closure  of 
the  well. 

(6)  At  a  minimum,  cement  and  cement 
additivies  must  be  of  sufficient  quality 
and  quantity  to  maintain  integrity  over 
the  design  life  of  the  well. 

(d)  Tubing  and  packer.  (1)  All  Class  I 
hazardous  waste  injection  wells  shall 
inject  fluids  through  tubing  with  a 
packer  set  at  a  point  specified  by  the 
Director. 

(2)  In  determining  and  specifying 
requirements  for  tubing  and  packer,  the 
following  factors  shall  be  considered: 

(i)  Depth  of  setting; 

(ii)  Characteristics  of  injection  fluid 
(chemical  content,  corrosiveness, 
temperature  and  density); 

(iii)  Injection  pressure; 

(iv)  Annular  pressure; 

(v)  Rate  (intermittent  or  continuous), 
temperature  and  volume  of  injected 
fluid: 

(vi)  Size  of  casing;  and 

(vii)  Tubing  tensile,  burst,  and 
collapse  strengths. 

(3)  The  Director  may  approve  the  use 
of  a  fluid  seal  if  he  determines  that  the 
following  conditions  are  met: 

(i)  The  operator  demonstrates  that  the 
seal  will  provide  a  level  of  protection 
comparable  to  a  packen 

(ii)  The  operator  demonstrates  that 
the  staff  is,  and  will  remain,  adequately 
trained  to  operate  and  maintain  the  well 
and  to  identify  and  interpret  variations 
in  parameters  of  concern; 


(iii)  The  permit  contains  specific 
limitations  on  variations  in  annular 
pressure  and  loss  of  annular  fluid; 

(iv)  The  design  and  construction  of  the 
well  allows  continuous  monitoring  of  the 
annular  pressure  and  mass  balance  of 
annular  fluid;  and 

(v)  A  secondary  system  is  used  to 
monitor  the  interface  between  the 
annulus  fluid  and  the  injection  fluid  and 
the  permit  contains  requirements  for 
testing  the  system  every  three  months 
and  recording  the  results. 

§146.66    Logging,  sampling,  and  testing 
prior  to  new  well  operation. 

(a)  During  the  drilling  and 
construction  of  a  new  Class  I  hazardous 
waste  injection  well,  appropriate  logs 
and  tests  shall  be  run  to  determine  or 
verify  the  depth,  thickness,  porosity, 
permeability,  and  rock  type  of.  and  the 
salinity  of  any  entrained  fluids  in,  all 
relevant  geologic  units  to  assure 
conformance  with  performance 
standards  in  §  146.65,  and  to  establish 
accurate  baseline  data  against  which 
future  measurements  may  be  compared. 
A  descriptive  report  interpreting  results 
of  such  logs  and  tests  shall  be  prepared 
by  a  knowledgeable  log  analyst  and 
submitted  to  the  Director.  At  a 
minimum,  such  logs  and  tests  shall 
include: 

(1)  Deviation  checks  during  drilling  on 
all  holes  constructed  by  drilling  a  pilot 
hole  which  are  enlarged  by  reaming  or 
another  method.  Such  checks  shall  be  at 
sufficiently  frequent  intervals  to 
determine  the  location  of  the  borehole 
and  to  assure  that  vertical  avenues  for 
fluid  movement  in  the  form  of  diverging 
holes  are  not  created  during  drilling;  and 

(2)  Such  other  logs  and  tests  as  may 
be  needed  after  taking  into  account  the 
availability  of  similar  data  in  the  area  of 
the  drilling  site,  the  construction  plan, 
and  the  need  for  additional  information 
that  may  arise  from  time  to  time  as  the 
construction  of  the  well  progresses.  At  a 
minimum,  the  following  logs  shall  be 
required  in  the  following  situations: 

(i)  Upon  installation  of  the  surface 
casing: 

(A)  Resistivity,  spontaneous  potential, 
and  caliper  logs  before  the  casing  is 
installed;  and 

(B)  A  cement  bond  and  variable 
density  log,  and  a  temperature  log  after 
the  casing  is  set  and  cemented. 

(ii)  Upon  installation  of  the  long  string 
casing: 

(A)  Resistivity,  spontaneous  potential, 
porosity,  caliper,  gamma  ray,  and 
fracture  finder  logs  before  the  casing  is 
installed;  and 

(B)  A  cement  bond  and  variable 
density  log,  and  a  temperature  log  after 
the  casing  is  set  and  cemented. 


(iii)  The  Director  may  allow  the  use  of 
an  alternative  to  the  above  logs  when  an 
alternative  will  provide  equivalent  or 
better  information;  and 

(3)  A  mechanical  integrity  lest 
consisting  of: 

(i)  A  pressure  test  with  liquid  or  gas; 

(ii)  A  radioactive  tracer  survey; 

(iii)  A  temperature  or  noise  log; 

(iv)  A  casing  inspection  log.  if 
required  by  the  Director;  and 

(v)  Any  other  test  required  by  the 
Director. 

(b)  Whole  cores  or  sidewall  cores  of 
the  confining  and  injection  zones  and 
formation  fluid  samples  from  the 
injection  zone  shall  be  taken.  The 
Director  may  accept  cores  from  nearby 
wells  if  the  owner  or  operator  can 
demonstrate  that  core  retrieval  is  not 
possible  and  that  such  cores  are 
representative  of  conditions  at  the  well. 
The  Director  may  require  the  owner  or 
operator  to  core  other  formations  in  the 
borehole. 

(c)  The  fluid  temperature.  pH, 
conductivity,  pressure  and  the  static 
fluid  level  of  the  injection  zone  must  be 
recorded. 

(d)  At  a  minimum,  the  following 
information  concerning  the  injection  and 
confining  zones  shall  be  determined  or 
calculated  for  Class  I  hazardous  waste 
injection  wells: 

(1)  Fracture  pressure; 

(2)  Other  physical  and  chemical 
characteristics  of  the  injection  and 
confining  zones;  and 

(3)  Physical  and  chemical 
characteristics  of  the  formation  fluids  in 
the  injection  zone. 

(e)  Upon  completion,  but  prior  to 
operation,  the  owner  or  operator  shall 
conduct  the  following  tests  to  verify 
hydrogeologic  characteristics  of  the 
injection  zone: 

(1)  A  pump  test;  or 

(2)  Injectivity  tests. 

(f)  The  Director  shall  have  the 
opportunity  to  witness  all  logging  and 
testing  by  this  Subpart.  The  owner  or 
operator  shall  submit  a  schedule  of  such 
activities  to  the  Director  30  days  prior  to 
conducting  the  first  test. 

§  146.67    Operating  requirements. 

(a)  Except  during  stimulation,  the 
owner  or  operator  shall  assure  that 
injection  pressure  at  the  wellhead  does 
not  exceed  a  maximum  which  shall  be 
calculated  so  as  to  assure  that  the  ' 
pressure  in  the  injection  zone  during 
injection  does  not  initiate  new  fractures 
or  propagate  existing  fractures  in  the 
injection  zone.  The  owner  or  operator 
shall  assure  that  the  injection  pressure 
does  not  initiate  fractures  or  propagate 
existing  fractures  in  the  confining  zone. 
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nor  cause  the  movement  of  injection  or 
formation  fluids  into  a  USDW. 

(b)  Injection  between  the  outermost 
casing  protecting  USDWs  and  the  well 
bore  is  prohibited. 

(c)  The  owner  or  operator  shall 
maintain  an  annulus  pressure  that 
exceeds  the  operating  injection  pressure, 
unless  the  Director  determines  that  such 
a  requirement  might  harm  the  integrity 
of  the  well.  The  fluid  in  the  annulus 
shall  be  noncorrosive,  or  shall  contain  a 
corrosion  inhibitor. 

(d)  The  owner  or  operator  shall 
maintain  mechanical  integrity  of  the 
injection  well  at  all  times. 

(e)  Permit  requirements  for  owners  or 
operators  of  hazardous  waste  wells 
which  inject  wastes  which  have  the 
potential  to  react  with  the  injection 
formation  to  generate  gases  shall 
include: 

(1)  Conditions  limiting  the 
temperature,  pH  or  acidity  of  the 
injected  waste;  and 

(2)  Procedures  necessary  to  assure 
that  pressure  imbalances  which  might 
cause  a  backflow  or  blowout  do  not 
occur. 

(f)  The  owner  or  operator  shall  install 
and  use  continuous  recording  devices  to 
monitor:  the  injection  pressure;  the  flow 
rate,  volume,  and  temperature  of 
injected  fluids;  and  the  pressure  on  the 
annulus  between  the  tubing  and  the  long 
string  casing,  and  shall  install  and  use: 

(1)  Automatic  alarm  and  automatic 
shut-off  systems,  designed  to  sound  and 
shut-in  the  well  when  pressures  and 
flow  rates  or  other  parameters  approved 
by  the  Director  exceed  a  range  and/or 
gradient  specified  in  the  permit;  or 

(2)  Automatic  alarms,  designed  to 
sound  when  the  pressures  and  flow 
rates  or  other  parameters  approved  by 
the  Director  exceed  a  rate  and/or 
gradient  specified  in  the  permit,  in  cases 
where  the  owner  or  operator  certifies 
that  a  trained  operator  will  be  on-site  at 
all  times  when  the  well  is  operating. 

(g)  If  an  automatic  alarm  or  shutdown 
is  triggered,  the  owner  or  operator  shall 
immediately  investigate  and  identify  as 
expeditiously  as  possible  the  cause  of 
the  alarm  or  shutoff.  If,  upon  such 
investigation,  the  well  appears  to  be 
lacking  mechanical  integrity,  or  if 
monitoring  required  under  paragraph  (f) 
of  this  section  otherwise  indicates  that 
the  well  may  be  lacking  mechanical 
integrity,  the  owner  or  operator  shall: 

(1)  Cease  injection  of  waste  fluids 
unless  authorized  by  the  Director  to 
continue  or  resume  injection. 

(2)  Take  all  necessary  steps  to 
determine  the  presence  or  absence  of  a 
leak;  and 

(3)  Notify  the  Director  within  24  hours 
after  the  alarm  or  shutdown. 


(h)  If  a  loss  of  mechanical  integrity  is 
discovered  pursuant  to  paragraph  (g)  of 
this  section  or  during  periodic 
mechanical  integrity  testing,  the  owner 
or  operator  shall: 

(1)  Immediately  cease  injection  of 
waste  fluids; 

(2)  Take  all  steps  reasonably 
necessary  to  determine  whether  there 
may  have  been  a  release  of  hazardous 
wastes  or  hazardous  waste  constituents 
into  any  unauthorized  zone; 

(3)  Notify  the  Director  within  24  hours 
after  loss  of  mechanical  integrity  is 
discovered; 

(4)  Notify  the  Director  when  injection 
can  be  expected  to  resume;  and 

(5)  Restore  and  demonstrate 
mechanical  integrity  to  the  satisfaction 
of  the  Director  prior  to  resuming 
injection  of  waste  fluids. 

(i)  Whenever  the  owner  or  operator 
obtains  evidence  that  there  may  have 
been  a  release  of  injected  wastes  into  an 
unauthorized  zone: 

(1)  The  owner  or  operator  shall 
immediately  case  injection  of  waste 
fluids,  and: 

(i)  Notify  the  Director  within  24  hours 
of  obtaining  such  evidence; 

(ii)  Take  all  necessary  steps  to 
identify  and  characterize  the  extent  of 
any  release; 

(iii)  Comply  with  any  remediation 
plan  specified  by  the  Directon 

(iv)  Implement  any  remediation  plan 
approved  by  the  Director;  and 

(v)  Where  such  release  is  into  a 
USDW  currently  serving  as  a  water 
supply,  place  a  notice  in  a  newspaper  of  \ 
general  circulation.  ^ 

(2)  The  Director  may  allow  the 
operator  to  resume  injection  prior  to 
completing  cleanup  action  if  the  owner 
or  operator  demonstrates  that  the 
injection  operation  will  not  endanger 
USDWs. 

(j)  The  owner  or  operator  shall  notify 
the  Director  and  obtain  his  approval 
prior  to  conducting  any  well  workover. 

§  146.68    Testing  and  monitoring 
requirements. 

Testing  and  monitoring  requirements 
shall  at  a  minimum  include: 

(a)  Monitoring  of  the  injected  wastes. 
(1)  The  owner  or  operator  shall  develop 
and  follow  an  approved  written  waste 
analysis  plan  that  describes  the 
procedures  to  be  carried  out  to  obtain  a 
detailed  chemical  and  physical  analysis 
of  a  representative  sample  of  the  waste, 
including  the  quality  assurance 
procedures  used.  At  a  minimum,  the 
plan  shall  specify: 

(i)  The  paramenters  for  which  the 
waste  will  be  analyzed  and  the  rationale 
for  the  selection  of  these  parameters: 


(ii)  The  test  methods  that  will  be  used 
to  test  for  these  parameters:  and 

(iii)  The  sampling  method  that  will  be 
used  to  obtain  a  representative  sample 
of  the  waste  to  be  analyzed. 

(2)  The  owner  or  operator  shall  repeat 
the  analysis  of  the  injected  wastes  as 
described  in  the  waste  analysis  plan  at 
frequencies  specified  in  the  waste 
analysis  plan  and  when  process  or 
operating  changes  occur  that  may 
significantly  alter  the  characteristics  of 
the  waste  stream. 

(3)  The  owner  or  operator  shall 
conduct  continuous  or  periodic 
monitoring  of  selected  parameters  as 
required  by  the  Director. 

(4)  The  owner  or  operator  shall  assure 
that  the  plan  remains  accurate  and  the 
analyses  remain  representative. 

(b)  Hydrogeologic  compatibility 
determination.  The  owner  or  operator 
shall  submit  information  demonstrating 
to  the  satisfaction  of  the  Director  that 
the  waste  stream  and  its  anticipated 
reaction  products  will  not  alter  the 
permeability,  thickness  or  other  relevant 
characteristics  of  the  confining  or 
injection  zones  such  that  they  would  no 
longer  meet  the  requirements  specified 
in  §  146.62. 

(c)  Compatibility  of  well  materials.  (1) 
The  owner  or  operator  shall 
demonstrate  that  the  waste  stream  will 
be  compatible  with  the  well  materials 
with  "which  the  waste  is  expected  to 
come  into  contact,  and  submit  to  the 
Director  a  description  of  the 
methodology  used  to  make  that 
determination.  Compatibihty  for 
purposes  of  this  requirement  is 
established  if  contact  with  injected 
fluids  will  not  cause  the  well  materials 
to  fail  to  satisfy  any  design  requirement 
imposed  under  §  146.65(b). 

(2)  The  Director  shall  require 
continuous  corrosion  monitoring  of  the 
construction  materials  used  in  the  well 
for  wells  injecting  corrosive  waste,  and 
may  require  such  monitoring  for  other 
waste,  by: 

(i)  Placing  coupons  of  the  well 
construction  materials  in  contact  with 
the  waste  stream;  or 

(ii)  Routing  the  waste  stream  through 
a  loop  constructed  with  the  material 
used  in  the  well;  or 

(iii)  Using  an  alternative  method 
approved  by  the  Director. 

(3)  If  a  corrosion  monitoring  program 
is  required: 

(i)  The  test  shall  use  materials 
identical  to  those  used  in  the 
construction  of  the  well,  and  such 
materials  must  be  continuously  exposed 
to  the  operating  pressures  and 
temperatures  (measured  at  the  well 
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head)  and  flow  rates  of  the  injection 
operation;  and 

(ii)  The  owner  or  operator  shall 
monitor  the  materials  for  loss  of  mass, 
thickness,  cracking,  pitting  and  other 
signs  of  corrosion  on  a  quarterly  basis  to 
ensure  that  the  well  components  meet 
the  minimum  standards  for  material 
strength  and  performance  set  forth  in 
§  146.65(b). 

(d)  Periodic  mechanical  integrity 
testing.  In  fulfilling  the  requirements  of 
§  146.8,  the  owner  or  operator  of  a  Class 
I  hazardous  waste  injection  well  shall 
conduct  the  mechanical  integrity  testing 
as  follows: 

(1)  The  long  string  casing,  injection 
tube,  and  annular  seal  shall  be  tested  by 
means  of  an  approved  pressure  test  with 
a  liquid  or  gas  annually  and  whenever 
there  has  been  a  well  workover; 

(2)  The  bottom-hole  cement  shall  be 
tested  by  means  of  an  approved 
radioactive  tracer  survey  annually; 

(3)  An  approved  temperature,  noise, 
or  other  approved  log  shall  be  run  at 
least  once  every  five  years  to  test  for 
movement  of  fluid  along  the  borehole. 
The  Director  may  require  such  tests 
whenever  the  well  is  worked  over; 

(4)  Casing  inspection  logs  shall  be  run 
at  least  once  every  five  years  unless  the 
Director  waives  this  requirement  due  to 
well  construction  or  other  factors  which 
limit  the  test's  reliability;  and 

(5)  Any  other  test  approved  by  the 
Director  in  accordance  with  the 
procedures  in  §  146.8(d)  may  also  be 
used. 

(e)  Ambient  monitoring.  (1)  Based  on 
a  site-specific  assessment  of  the 
potential  for  fluid  movement  from  the 
well  or  injection  zone,  and  on  the 
potential  value  of  monitoring  wells  to 
detect  such  movement,  the  Director  shall 
require  the  owner  or  operator  to  develop 
a  monitoring  program.  At  a  minimum, 
the  Director  shall  require  monitoring  of 
the  pressure  buildup  in  the  injection 
zone  annually,  including  at  a  minimum, 

a  shut  down  of  the  well  for  a  time 
sufficient  to  conduct  a  valid  observation 
of  the  pressure  fall-off  curve. 

(2)  When  prescribing  a  monitoring 
system  the  Director  may  also  require: 

(i)  Continuous  monitoring  for  pressure 
changes  in  the  first  aquifer  overlying  the 
confining  zone.  When  such  a  well  is 
installed,  the  owner  or  operator  shall,  on 
a  quarterly  basis,  sample  the  aquifer 
and  analyze  for  constituents  specified 
by  the  Director; 

(ii)  The  use  of  indirect,  geophysical 
techniques  to  determine  the  position  of 
the  waste  front,  the  water  quality  in  a 
formation  designated  by  the  Director,  or 
to  provide  other  site  specific  data; 


(iii)  Periodic  monitoring  of  the  ground 
water  quality  in  the  first  aquifer 
overlying  the  injection  zone; 

(iv)  Periodic  monitoring  of  the  ground 
water  quality  in  the  lowermost  USDW; 
and 

(v)  Any  additional  monitoring 
necessary  to  determine  whether  fluids 
are  moving  into  or  between  USDWs. 

(f)  The  Director  may  require 
seismicity  monitoring  when  he  has 
reason  to  believe  that  the  injection 
activity  may  have  the  capacity  to  cause 
seismic  distrubances.  ■" 

§  146.69    Reporting  requirentents. 

Reporting  requirements  shall,  at  a 
minimum,  include: 

(a)  Quarterly  reports  to  the  Director 
containing: 

(1)  The  maximum  injection  pressure; 

(2)  A  description  of  any  event  that 
exceeds  operating  parameters  for 
annulus  pressure  or  injection  pressure 
as  specified  in  the  permit; 

(3)  A  description  of  any  event  which 
triggers  an  alarm  or  shutdown  device 
required  pursuant  to  §  146.67(f)  and  the 
response  taken; 

(4)  The  total  volume  of  fluid  injected; 

(5)  Any  change  in  the  annular  fiuid 
volume: 

(6)  The  physical,  chemical  and  other 
relevant  characteristics  of  injected 
fluids;  and 

(7)  The  results  of  monitoring 
prescribed  under  §  146.68. 

(b)  Reporting,  within  30  days  or  with 
the  next  quarterly  report  whichever 
comes  later,  the  results  of: 

(1)  Periodic  tests  of  mechanical 
integrity; 

(2)  Any  other  test  of  the  injection  well 
conducted  by  the  permittee  if  required 
by  the  Director;  and 

(3)  Any  well  workover. 

§  146.70    Information  to  t>e  evaluated  by 
the  Director. 

This  section  sets  forth  the  information 
which  must  be  evaluated  by  the  Director 
in  authorizing  Class  I  hazardous  waste 
injection  wells.  For  a  new  Class  I 
hazardous  waste  injection  well,  the 
owner  or  operator  shall  submit  all  the 
information  listed  below  as  part  of  the 
permit  application.  For  an  existing  or 
converted  Class  I  hazardous  waste 
injection  well,  the  owner  or  operator 
shall  submit  all  information  listed  below 
as  part  of  the  permit  application  except 
for  those  items  of  information  which  are 
current,  accurate,  and  available  in  the 
existing  permit  file.  For  both  existing 
and  new  Class  I  hazardous  waste 
injection  wells,  certain  maps,  cross- 
sections,  tabulations  of  wells  within  the 
area  of  review  and  other  data  may  be 
included  in  the  application  by  reference 


provided  they  are  current  and  readily 
available  to  the  Director  (for  example,  in 
the  permitting  agency's  files)  and 
sufficiently  identifiable  to  be  retrieved. 
In  cases  where  EPA  issues  the  permit, 
all  the  information  in  this  section  must 
be  submitted  to  the  Administrator  or  his 
designee. 

(a)  Prior  to  the  issuance  of  a  permit  for 
an  existing  Class  I  hazardous  waste 
injection  well  to  operate  or  the 
construction  or  conversion  of  a  new 
Class  I  hazardous  waste  injection  well, 
the  Director  shall  review  the  following 
to  assure  that  the  requirements  of  this 
Part  and  Part  144  are  met: 

(1)  Information  required  in  §  144.31; 

(2)  A  map  showing  the  injection  well 
for  which  a  permit  is  sought  and  the 
applicable  area  of  review.  Within  the 
area  of  review,  the  map  must  show  the 
number  or  name  and  location  of  all 
producing  wells,  injection  wells, 
abandoned  wells,  dry  holes,  surface 
bodies  of  water,  springs,  mines  (surface 
and  subsurface),  quarries,  water  wells 
and  other  pertinent  surface  features, 
including  residences  and  roads.  The 
map  should  also  show  faults,  if  known 
or  suspected; 

(3)  A  tabulation  of  all  wells  within  the 
area  of  review  which  penetrate  the 
proposed  injection  zone  or  confining 
zone.  Such  data  shall  include  a 
description  of  each  well's  type, 
construction,  date  drilled,  location, 
depth,  record  of  plugging  and/or 
completion  and  any  additional 
information  the  Director  may  require; 

(4)  The  protocol  followed  to  identify, 
locate  and  ascertain  the  condition  of 
abandoned  wells  within  the  area  of 
review  which  penetrate  the  injection  or 
the  confining  zones; 

(5)  Maps  and  cross-sections  indicating 
the  general  vertical  and  lateral  limits  of 
all  underground  sources  of  drinking 
water  within  the  area  of  review,  their 
position  relative  to  the  injection 
formation  and  the  direction  of  water 
movement,  where  known,  in  each 
underground  source  of  drinking  water 
which  may  be  affected  by  the  proposed 
injection; 

(6)  Maps  and  cross-sections  detailing 
the  geologic  structure  of  the  local  area; 

(7)  Maps  and  cross-sections 
illustrating  the  regional  geologic  setting; 

(8)  Proposed  operating  data; 

(i)  Average  and  maximum  daily  rate 
and  volume  of  the  fiuid  to  be  injected; 
and 

(ii)  Average  and  maximum  injection 
pressure; 

(9)  Proposed  formation  testing 
program  to  obtain  an  analysis  of  the 
chemical,  physical  and  radiological 
characteristics  of  and  other  information 
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on  the  injection  formation  and  the 
confining  zone; 

(10)  Proposed  stimulation  program; 

(11)  Proposed  injection  procedure; 

(12)  Schematic  or  other  appropriate 
drawings  of  the  surface  and  subsurface 
construction  details  of  the  well; 

(13)  Contingency  plans  to  cope  with 
all  shut-ins  or  well  failures  so  as  to 
prevent  migration  of  fluids  into  any 
USDW; 

(14)  Plans  (including  maps)  for 
meeting  monitoring  requirements  of 
S  146.66; 

(15)  For  wells  within  the  area  of 
review  which  penetrate  the  injection 
zone  or  the  confining  zone  but  are  not 
properly  completed  or  plugged,  the 
corrective  action  to  be  taken  under 

§  146.64; 

(16)  Construction  procedures 
including  a  cementing  and  casing 
program,  well  materials  specifications 
and  their  life  expectancy,  logging 
procedures,  deviation  checks,  and  a 
drilling,  testing  and  coring  program;  and 

(17)  A  demonstration  pursuant  to  Part 
144,  Subpart  F,  that  the  applicant  has  the 
resources  necessary  to  close,  plug  or 
abandon  the  well  and  for  post-closure 
care. 

(b)  Prior  to  the  Director's  granting 
approval  for  the  operation  of  a  Class  I 
hazardous  waste  injection  well,  the 
owner  or  operator  shall  submit  and  the 
Director  shall  review  the  following 
information,  which  shall  be  included  in 
the  completion  report: 

(1)  All  available  logging  and  testing 
program  data  on  the  well; 

(2)  A  demonstration  of  mechanical 
integrity  pursuant  to  S  146.68; 

(3)  The  anticipated  maximum  pressure 
and  flow  rate  at  which  the  permittee 
will  operate; 

(4)  The  results  of  the  injection  zone 
and  confining  zone  testing  program  as 
required  in  S  146.70(a)(9); 

(5)  The  actual  injection  procedure; 

(6)  The  compatibility  of  injected  waste 
with  fluids  in  the  injection  zone  and 
minerals  in  both  the  injection  zone  and 
the  confining  zone  and  with  the 
materials  used  to  construct  the  well; 

(7)  The  calculated  area  of  review 
based  on  data  obtained  during  logging 
and  testing  of  the  well  and  the 
formation,  and  where  necessary 
revisions  to  the  information  submitted 
under  S  146.70(a)  (2)  and  (3). 

(8)  The  status  of  corrective  action  on 
wells  identified  in  §  146.70(aKl5). 

(c)  Prior  to  granting  approval  for  the 
plugging  and  abandonment  (i.e..  closure) 
of  a  Class  I  hazardous  waste  injection 
well,  the  Director  shall  review  the 
information  required  in  §5 146.71(a)(4) 
and  146.72(a). 


(d)  Any  permit  issued  for  a  Class  I 
hazardous  waste  injection  well  for 
disposal  on  the  premises  where  the 
waste  is  generated  shall  contain  a 
certification  by  the  owner  or  operator 
that: 

(1)  The  generator  of  the  hazardous 
waste  has  a  program  to  reduce  the 
volume  or  quantity  and  toxicity  of  such 
waste  to  the  degree  determined  by  the 
generator  to  be  economically 
practicable;  and 

(2)  Injection  of  the  waste  is  that 
practicable  method  of  disposal  currently 
available  to  the  generator  which 
minimizes  the  present  and  future  threat 
to  human  health  and  the  environment. 

S  146.71    Closure 

(a)  Closure  Plan.  The  owner  or 
operator  of  a  Class  I  hazardous  waste 
injection  well  shall  prepare,  maintain, 
and  comply  with  a  plan  for  closure  of 
the  well  that  meets  the  requirements  of 
paragraph  (d)  of  this  section  and  is 
acceptable  to  the  Director.  The 
obligation  to  implement  the  closure  plan 
survives  the  termination  of  a  permit  or 
the  cessation  of  injection  activities.  The 
requirement  to  maintain  and  implement 
an  approved  plan  is  directly  enforceable 
regardless  of  whether  the  requirement  is 
a  condition  of  the  permit. 

(1)  The  owner  or  operator  shall  submit 
the  plan  as  a  part  of  the  permit 
application  and,  upon  approval  by  the 
Director,  such  plan  shall  be  a  condition 
of  any  permit  issued. 

(2)  The  owner  or  operator  shall  submit 
any  proposed  significant  revision  to  the 
method  of  closure  reflected  in  the  plan 
for  approval  by  the  Director  no  later 
than  the  date  on  which  notice  of  closure 
is  required  to  be  submitted  to  the 
Director  under  paragraph  (b)  of  this 
section. 

(3)  The  plan  shall  assure  financial 
responsibility  as  required  in 

§  144.52(a)(7). 

(4)  The  plan  shall  include  the 
following  information: 

(i)  The  type  and  number  of  plugs  to  be 
used; 

(ii)  The  placement  of  each  plug 
including  the  elevation  of  the  top  and 
bottom  of  each  plug; 

(iii)  The  type  and  grade  and  quantity 
of  material  to  be  used  in  plugging; 

(iv)  The  method  of  placement  of  the 
plugs; 

(v)  Any  proposed  test  or  measure  to 
be  made; 

(vi)  The  amount,  size,  and  location  (by 
depth)  of  casing  and  any  other  materials 
to  be  left  in  the  well; 

(vii)  The  method  and  location  where 
casing  is  to  be  parted,  if  applicable; 


(viii)  The  procedure  to  be  used  to 
meet  the  requirements  of  paragraph 
(d)(5)  of  this  section; 
(ix)  The  estimated  cost  of  closure;  and 
(x)  Any  proposed  test  or  measure  to 
be  made. 

(5)  The  Director  may  modify  a  closure 
plan  following  the  procedures  of  §  124.5. 

(6)  An  owner  or  operator  of  a  Class  1 
hazardous  waste  injection  well  who 
ceases  injection  temporarily,  may  keep 
the  well  open  provided  he: 

(i)  Has  received  authorization  from 
the  Director;  and 

(ii)  Has  described  actions  or 
procedures,  satisfactory  to  the  Director, 
that  the  owner  or  operator  will  take  to 
ensure  that  the  well  will  not  endanger 
USDWs  during  the  period  of  temporary 
disuse.  These  actions  and  procedures 
shall  include  compliance  with  the 
technical  requirements  applicable  to 
active  injection  wells  unless  waived  by 
the  Director. 

(7)  The  owner  or  operator  of  a  well 
that  has  ceased  operations  for  more 
than  two  years  shall  notify  the  Director 
30  days  prior  to  resuming  operation  of 
the  well. 

(b)  Notice  of  intent  to  close.  The 
owner  or  operator  shall  notify  the 
Director  at  least  60  days  before  closure 
of  a  well.  At  the  discretion  of  the 
Director,  a  shorter  notice  period  may  be 
allowed. 

(c)  Closure  report.  Within  60  days 
after  closure  or  at  the  time  of  the  next 
quarterly  report  (whichever  is  less)  the 
owner  or  operator  shall  submit  a  closure 
report  to  the  Director.  If  the  quarterly 
report  is  due  less  than  15  days  after 
completion  of  closure,  then  the  report 
shall  be  submitted  within  60  days  after 
closure.  The  report  shall  be  certified  as 
accurate  by  the  owner  or  operator  and 
by  the  person  who  performed  the 
closure  operation  (if  other  than  the 
owner  or  operator).  Such  report  shall 
consist  of  either:  (1)  A  statement  that  the 
well  was  closed  in  accordance  with  the 
closure  plan  previously  submitted  and 
approved  by  the  Director;  or 

(2)  Where  actual  closure  differed  from 
the  plan  previously  submitted,  a  written 
statement  specifying  the  differences 
between  the  previous  plan  and  the 
actual  closure. 

(d)  Standards  for  well  closure.  (1) 
Prior  to  closing  the  well,  the  owner  or 
operator  shall  observe  and  record  the  ~ 
pressure  decay  for  a  time  specified  by 
the  Director.  The  Director  shall  analyze 
the  pressure  decay  and  the  transient 
pressure  observations  conducted 
pursuant  to  §  146.68(e)(l)(i)  and 
determine  whether  the  injection  activity 
has  conformed  with  predicted  values. 
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(2]  Prior  to  well  closure,  appropriate 
mechanical  integrity  testing  shall  be 
conducted  to  ensure  the  integrity  of  that 
portion  of  the  long  string  casing  and 
cement  that  will  be  left  in  the  ground 
after  closure.  Testing  methods  may 
include: 

(i)  Pressure  tests  with  liquid  or  gas; 

(ii)  Radioactive  tracer  surveys: 

(iji)  Noise,  temperature,  pipe 
evaluation,  or  cement  bond  logs;  and 

(iv)  Any  other  test  required  by  the 
Director. 

(3)  Prior  to  well  closure,  the  well  shall 
be  flushed  with  a  buffer  fluid. 

(4)  Upon  closure,  a  Class  I  hazardous 
waste  well  shall  be  plugged  with  cement 
in  a  manner  that  will  not  allow  the 
movement  of  fluids  into  or  between 
USDWs. 

(5)  Placement  of  the  cement  plugs 
shall  be  accomplished  by  one  of  the 
following: 

(i)  The  Balance  Method: 
(ii)  The  Dump  Bailer  Method; 
(iii)  The  Two-Plug  Method;  or 
(iv)  An  alternate  method,  approved  by 
the  Director,  that  will  reliably  provide  a 
comparable  level  of  protection. 

(6)  Each  plug  used  shall  be 
appropriately  tagged  and  tested  for  seal 
and  stability  before  closure  is 
completed. 

(7)  The  well  to  be  closed  shall  be  in  a 
state  of  static  equilibrium  with  the  mud 
weight  equalized  top  to  bottom,  either 
by  circulating  the  mud  in  the  well  at 
least  once  or  by  a  comparable  method 
prescribed  by  the  Director,  prior  to  the 
placement  of  the  cement  plug(s), 

§  146.72    Post-closure  care. 

(a)  The  owner  or  operator  of  a  Class  I 
hazardous  waste  well  shall  prepare, 
maintain,  and  comply  with  a  plan  for 
post-closure  care  that  meets  the 
requirements  of  paragraph  (b)  of  this 
section  and  is  acceptable  to  the 
Director.  The  obligation  to  implement 
the  post-closure  plan  survives  the 
termination  of  a  permit  or  the  cessation 
of  injection  activities.  The  requirement 
to  maintain  an  approved  plan  is  directly 
enforceable  regardless  of  whether  the 
requirement  is  a  condition  of  the  permit. 

(1)  The  owner  or  operator  shall  submit 
the  plan  as  a  part  of  the  permit 
application  and,  upon  approval  by  the 
Director,  such  plan  shall  be  a  condition 
of  any  permit  issued. 

(2)  The  owner  or  operator  shall  submit 
any  proposed  significant  revision  to  the 
plan  as  appropriate  over  the  life  of  the 
well,  but  no  later  than  the  date  of  the 
closure  report  required  under  §  146.71(c). 

(3)  The  plan  shall  assure  financial 
responsibility  as  required  in  §  146.73. 

(4)  The  plan  shall  include  the 
following  information: 


(i)  The  pressure  in  the  injection  zone 
before  injection  began: 

(ii)  The  anticipated  pressure  in  the 
injection  zone  at  the  time  of  closure; 

(iii)  The  predicted  time  until  pressure 
in  the  injection  zone  decays  to  the  point 
that  the  well'*  cone  of  influence  no 
longer  intersects  the  base  of  the 
lowermost  USDW; 

(iv]  Predicted  position  of  the  waste 
front  at  closure; 

(v)  The  status  of  any  cleanups 
required  under  §  146.64;  and 

(vi)  The  estimated  cost  of  proposed 
post-closure  care. 

(5)  At  the  request  of  the  owner  or 
operator,  or  on  his  ovra  initiative,  the 
Director  may  modify  the  post-closure 
plan  after  submission  of  the  closure 
report  following  the  procedures  in 
§  124.5. 

(b)  The  owner  or  operator  shall: 

(1)  Continue  and  complete  any 
cleanup  action  required  under  §  146.64, 
if  applicable; 

(2)  Continue  to  conduct  any 
groundwater  monitoring  required  under 
the  permit  until  pressure  in  the  injection 
zone  decays  to  the  point  that  the  well's 
cone  of  influence  no  longer  intersects 
the  base  of  the  lowermost  USDW.  The 
Director  may  extend  the  period  of  post- 
closure  monitoring  if  he  determines  that 
the  well  may  endanger  a  USDW. 

(3)  Submit  a  survey  plat  to  the  local 
zoning  authority  designated  by  the 
Director.  The  plat  shall  indicate  the 
location  of  the  well  relative  to 
permanently  surveyed  benchmarks.  A 
copy  of  the  plat  shall  he  submitted  to  the 
Regional  Administrator  of  the 
appropriate  EPA  Regional  Office. 

(4)  Provide  appropriate  notification 
and  information  to  such  State  and  local 
authorities  as  have  cognizance  over 
drilling  activities  to  enable  such  State 
and  local  authorities  to  impose 
appropriate  conditions  on  subsequent 
drilling  activities  that  may  penetrate  the 
well's  confining  or  injection  zone. 

(5)  Retain,  for  a  period  of  three  years 
following  weirclosure,  records  reflecting 
the  nature,  compjbsition  and  volume  of 
all  injected  fTyids.  The  Director  shall 
require  the  ojfSftier  or  operator  to  deliver 
the  records  to  the  Director  at  the 
conclusion  of  the  retention  period,  and 
the  records  shall  thereafter  be  retained 
at  a  location  designated  by  the  Director 
for  that  purpose. 

(c)  Each  owner  of  a  Class  I  hazardous 
waste  injection  well,  and  the  owner  of 
the  surface  or  subsurface  property  on  or 
in  which  a  Class  I  hazardous  waste 
injection  well  is  located,  must  record  a 
notation  on  the  deed  to  the  facility 
property  or  on  some  other  instrument 
which  is  normally  examined  during  title 
search  that  will  in  perpetuity  provide 


any  potential  purchaser  of  the  property 
the  following  information: 

(1)  The  fact  that  land  has  been  used  to 
manage  hazardous  waste; 

(2)  The  name  of  the  State  agency  or 
local  authority  with  which  the  plat  was 
filed,  as  well  as  the  address  of  the 
Regional  Environmental  Protection 
Agency  Office  to  which  it  was 
submitted; 

(3)  The  type  and  volume  of  waste 
injected,  the  injection  interval  or 
intervals  into  which  it  was  injected,  and 
the  period  over  which  injection 
occurred. 

§  1 46.73    Financial  responsibility  for  post- 
closure  care. 

The  owner  or  operator  shall 
demonstrate  and  maintain  financial 
responsibility  for  post-closure  by  using  a 
trust  fund,  surety  bond,  letter  of  credit, 
financial  test,  insurance  or  corporate 
guarantee  that  meets  the  specifications 
for  the  mechanisms  and  instruments 
revised  as  appropriate  to  cover  closure 
and  post-closure  care  in  40  CFR  Part  144, 
Subpart  F.  The  amount  of  the  funds 
available  shall  be  no  less  than  the 
amount  identified  in  9  146.72(a)(4)|vi). 
The  obligation  to  maintain  financial 
responsibility  for  post-closure  care 
survives  the  termination  of  a  permit  or 
the  cessation  of  injection.  The 
requirement  to  maintain  financial 
responsibihty  is  enforceable  regardless 
of  whether  the  requirement  is  a 
condition  of  the  permit. 

Part  148  is  added  to  read  as  follows: 

PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

Subpart  A— General 

Sec.  X 

148.1  Purpose,  scope  and  applicability. 

148.2  Definitions. 

148.3  Dilution  prohibited  as  a  substitute  for 
treatment. 

148.4  Procedures  for  case-by-case 
extensions  to  an  effective  date. 

148.5  Waste  analysis. 

Subpart  B — Prohibitions  on  Injection 

148.10  Waste  specific  prohibitions — solvent 
wastes. 

148.11  Waste  specific  prohitntions — dioxin- 
containing  wastes. 

Subpart  C— Petition  Standards  and 
Procedures 

148.20  Petitions  to  allow  injection  of  a 
waste  prohibited  under  Subpart  B. 

148.21  Information  to  be  submitted  in 
support  of  petitions. 

148.22  Requirements  for  petition 
submission,  review  and  approval  or 
denial. 

148.23  Review  of  exemptions  granted 
pursuant  to  a  petition. 

148.24  Termination  of  approved  petition. 
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Authority:  Sees.  3004,  Resource 
Conservation  and  Recovery  Act,  42  U.S.C. 
6901  et  seq. 

Subpart  A— General 

§  148.1    Purpose,  scope  and  applicability. 

(a)  This  part  identifies  hazardous 
wastes  that  are  restricted  from  disposal 
into  Class  I  hazardous  waste  injection 
wells  and  defines  those  circumstances 
under  which  a  waste,  otherwise 
prohibited  from  injection,  may  be 
injected. 

(b)  The  requirements  of  this  part  apply 
to  owners  or  operators  of  Class  I 
hazardous  waste  injection  wells  used  to 
inject  hazardous  waste. 

(c)  Wastes  otherwise  prohibited  from 
injection  may  continue  to  be  injected: 

(1)  If  an  extension  from  the  effective 
date  of  a  prohibition  has  been  granted 
pursuant  to  §148.4  with  respect  to  such 
wastes;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  filed  under  §148.20  to  allow 
injection  of  restricted  wastes  with 
respect  to  those  wastes  and  wells 
covered  by  the  exemption;  or 

(3)  If  the  waste  is  generated  by  a 
conditionally  exempt  small  quantity 
generator,  as  defined  in  §261.5;  or 

(4)  Until  November  8. 1988.  if  the 
waste  has  been  determined  to  be 
contaminated  soil  or  debris  resulting 
from  a  response  action  taken  under 
section  104  or  106  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980  or  a  corrective 
action  required  under  the  Resource 
Conservation  and  Recovery  Act. 

§148.2    Definitions. 

Injection  interval  means  that  part  of 
the  injection  zone  in  which  the  well  is 
screened,  or  in  which  the  waste  is 
otherwise  directly  emplaced. 

Transmissive  fault  or  fracture  is  a 
fault  or  fracture  that  has  sufficient 
permeability  and  vertical  extent  to 
allow  fluids  to  move  between 
formations. 

§  1 48.3    Dilution  prohitMed  as  a  substitute 
for  treatment 

The  prohibition  of  §  268.3  shall  apply 
to  owners  or  operators  of  Class  I 
hazardous  waste  injection  wells. 

§  1 48.4    Procedures  for  case^y-case 
extensions  to  an  effective  date. 

The  owner  or  operator  of  a  Class  I 
hazardous  waste  injection  well  may 
submit  an  application  to  the 
Administrator  for  an  extension  of  the 
effective  date  of  any  applicable 
prohibition  established  under  Subpart  B 
of  this  Part  according  to  the  procedures 
of  §  268.5. 


§148.5    Waste  analysis. 

Generators  of  hazardous  wastes  that 
are  disposed  of  into  Class  I  injection 
wells  must  comply  with  the  applicable 
requirements  of  §268.7  (a]  and  (b). 
Owners  or  operators  of  Class  I 
hazardous  waste  injection  wells  must 
comply  with  the  appHcable 
requirements  of  §  268.7(c). 

Subpart  B— Prohibitions  on  Injection 

§148.10    Waste  specific  prohibitions— 
solvent  wastes. 

(a)  Effective  August  8, 1988.  the  spent 
solvent  wastes  specified  in  §261.31  as 
EPA  Hazardous  Waste  Nos.  FOCI,  F002, 
F003,  F004,  and  F005  are  prohibited  from 
underground  injection  unless  the  solvent 
waste  is  a  solvent-water  mixture  or 
solvent-containing  sludge  containing 
less  than  1  percent  total  F001-F005 
solvent  constituents  listed  in  Table  A  of 
this  section. 

(b)  Effective  August  8, 1990.  all  spent 
F001-F005  solvent  wastes  containing 
less  than  1  percent  total  F001-F005 
solvent  constituents  listed  in  Table  A  of 
this  section  are  prohibited  from 
injection. 

(c)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  standards  of  §268.41;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  Subpart  C  of  this  Part;  or 

(3)  During  the  period  of  extension  of 
the  applicable  effective  date  if  an 
extension  has  been  granted  under 

§  148.4  of  this  Part;  or 

(4)  During  the  period  the  waste  has 
been  granted  a  treatability  variance 
under  §  268.44. 

Table  A 

Acetone  ' 

n-Butyl  alcohol 

Carbon  disulfide 

Carbon  tetrachloride 

Chlorobenzene 

Cresols  and  cresylic  acid 

Cyclohexanone 

1.2-dichIorobenzene 

Ethyl  acetate 

Ethyl  benzene 

Ethyl  ether 

Isobutanol 

Methanol 

Methylene  chloride 

Methylene  chloride  (from  the 

pharmaceutical  industry) 
Methyl  ethyl  ketone 
Methyl  isobutyl  ketone 
Nitrobenzene 
Pyridine 

Tetrachloroethylene 
Toluene 
1.1.1-Trichloroethane 


l,2,2-Trichloro-1.2,2  trifluoroethane 

Trichloroethylene 

Trichlofluoromethane 

Xylene 

§  1 48. 1 1    Waste  specific  prohibitions— 
dioxin-containing  wastes. 

(a)  Effective  August  8, 1988,  the 
dioxin-containing  wastes  specified  in 
§261.31  as  EPA  Hazardous  Waste  Nos. 
F020,  F021.  F022.  F023,  F026.  F027.  and 
F028.  and  prohibited  from  underground 
injection. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  standards  of  §268.41;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  Subpart  C  of  this  Part;  or 

(3)  During  the  period  of  extension  of 
the  applicable  effective  date  of  an 
extension  has  been  granted  under 
§148.4  of  this  Part;  or 

(4)  During  the  period  the  waste  has 
been  granted  a  treatability  variance 
under  §  268.44. 

Subpart  C— Petition  Standards  and 
Procedures 

§  148.20    Petitions  to  allow  iniection  of  a 
waste  prohibited  under  Subpart  B. 

(a)  Any  person  seeking  an  exemption 
from  a  prohibition  under  Subpart  B  of 
this  part  for  the  injection  of  a  restricted 
hazardous  waste  into  an  injection  well 
or  wells  shall  submit  a  petition  to  the 
Director  demonstrating  that,  to  a 
reasonable  degree  of  certainty,  there 
will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  demonstration  requires  a  showing 
that: 

(1)  The  hydrogeological  and 
geochemical  conditions  at  the  sites  and 
the  physiochemical  nature  of  the  waste 
8tream(s)  are  such  that  reliable 
predictions  can  be  made  that: 

(i)  Fluid  movement  conditions  are 
such  that  the  injected  fluids  will  not 
migrate  within  10.000  years: 

(A)  Vertically  upward  out  of  the 
injection  zone;  or 

(B)  Laterally  within  the  injection  zone 
to  a  point  of  discharge  or  interface  with 
an  Underground  Source  of  Drinking 
Water  (USDW)  as  defmed  in  40  CFR 
Part  146;  or 

(ii)  Before  the  injected  fluids  migrate 
out  of  the  injection  zone  or  to  a  point  of 
discharge  or  interface  with  USDW.  the 
fluid  will  no  longer  be  hazardous 
because  of  attenuation,  transformation, 
or  immobilization  of  hazardous 
constituents  within  the  injection  zone  by 
hydrolysis,  chemical  interactions  or 
other  means:  and 
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(2)  For  each  well  the  petition  has: 

(i)  Demonstrated  that  the  injection 
well's  area  of  review  complies  with  the 
substantive  requirements  of  §  146.63; 

(ii)  Located,  identified,  and 
ascertained  the  condition  of  all  wells 
within  the  injection  well's  area  of 
review  (as  specified  in  §  146.63)  that 
penetrate  the  injection  zone  or  the 
confining  zone  by  use  of  a  protocol 
acceptable  to  the  Director  that  meets  the 
substantive  requirements  of  §  146.64; 

(iii)  Submitted  a  corrective  action  plan 
that  meets  the  substantive  requirements 
of  S  146.64,  the  implementation  of  which 
shall  become  a  condition  of  petition 
approval:  and 

(iv)  Submitted  the  results  of  pressure 
and  radioactive  tracer  tests  performed 
within  one  year  prior  to  submission  of 
the  petition  demonstrating  the 
mechanical  integrity  of  the  well's  long 
string  casing,  injection  tube,  annular 
seal,  and  bottom  hole  cement.  In  cases 
where  the  petition  has  not  been 
approved  or  denied  within  one  year 
after-the  initial  demonstration  of 
mechanical  integrity,  the  Director  may 
require  the  owner  or  operator  to  perform 
the  tests  again  and  submit  the  results  of 
the  new  tests. 

Note.— The  requirements  of  S  148.20(a)(2) 
need  not  be  incorporated  in  a  permit  at  the 
time  of  petition  approval. 

(b)  A  demonstration  under 

§  148.20{a)(l)(i)  shall  identify  the  strata 
within  the  injection  zone  which  will 
confine  fluid  movement  above  the 
injection  interval  and  include  a  showing 
that  this  strata  is  free  of  known 
transmissive  faults  of  fractures  and  that 
there  is  a  conflning  zone  above  the 
injection  zone. 

(c)  A  demonstration  under 

S  148.20{a)(l)(ii)  shall  identify  the  strata 
within  the  injection  zone  where  waste 
transformation  will  be  accomplished 
and  include  a  showing  that  this  strata  is 
free  of  known  transmissive  faults  or 
fractures  and  that  there  is  a  confining 
zone  above  the  injection  zone. 

(d)  A  demonstration  may  include  a 
showing  that: 

(1)  Treatment  methods,  the 
implementation  of  which  shall  become  a 
condition  of  petition  approval,  will  be 
utilized  that  reduce  the  toxicity  or 
mobility  of  the  wastes:  or 

(2)  A  monitoring  plan,  the 
implementation  of  which  shall  become  a 
condition  of  petition  approval,  will  be 
utilized  to  enhance  confidence  in  one  or 
more  aspects  of  the  demonstration. 

(e)  Any  person  who  has  been  granted 
an  exemption  pursuant  to  this  section 
may  submit  a  petition  for  reissuance  of 
the  exemption  to  include  an  additional 
restricted  waste  or  wastes  or  to  modify 


any  conditions  placed  on  the  exemption 
by  the  Director.  The  Director  shall 
reissue  the  petition  if  the  petitioner 
complies  with  the  requirements  of 
paragraphs  (a),  (b)  and  (c)  of  this 
section. 

(f)  Any  person  who  has  been  granted 
an  exemption  pursuant  to  this  section 
may  submit  a  petition  to  modify  an 
exemption  to  include  an  additional 
(hazardous)  waste  or  wastes.  The 
Director  may  grant  the  modification  if  he 
determines,  to  a  reasonable  degree  of 
certainty,  that  the  additional  waste  or 
wastes  will  behave  hydraulically  and 
chemically  in  a  manner  similar  to 
previously  included  wastes  and  that  it 
will  not  interfere  with  the  containment 
capability  of  the  injection  zone. 

§  148.21    Infonnation  to  b«  submitted  in 
support  of  petitions. 

(a)  Information  submitted  in  support 
of  §  14&20  must  meet  the  following 
criteria: 

(1)  All  waste  analysis  and  any  new 
testing  performed  by  the  petitioner  shall 
be  accurate  and  reproducible  and 
performed  in  accordance  with  quality 
assurance  standards; 

(2)  Estimation  techniques  shall  be 
appropriate,  and  EPA-certified  test 
protocols  shall  be  used  where  available 
and  appropriate; 

(3)  Predictive  models  shall  have  been 
verified  and  validated,  shall  be 
appropriate  for  the  specific  site,  waste 
streams,  and  injection  conditions  of  the 
operation,  and  shall  be  calibrated  for 
existing  sites  where  sufficient  data  are 
available; 

(4)  An  approved  quality  assurance 
and  quality  control  plan  shall  address 
all  aspects  of  the  demonstration; 

(5)  Reasonably  conservative  values 
shall  be  used  whenever  values  taken 
from  the  literature  or  estimated  on  the 
basis  of  known  information  are  used 
instead  of  site-specific  measurements; 
and 

(6)  An  analysis  shall  be  performed  to 
identify  and  assess  aspects  of  the 
demonstration  that  contribute 
significantly  to  uncertainty.  The 
petitioner  shall  conduct  a  sensitivity 
analysis  to  determine  the  effect  that 
significant  uncertainty  may  contribute  to 
the  demonstration.  The  demonstration 
shall  then  be  based  on  conservative 
assumptions  identified  in  the  analysis. 

(b)  Any  petitioner  under 
§  148.20(a)(l)(i)  shall  provide  sufficient 
site-specific  information  to  support  the 
demonstration,  such  as: 

(1)  Thickness,  porosity,  permeability 
and  extent  of  the  various  strata  in  the 
injection  zone: 


(2)  Thickness,  porosity,  permeability, 
extent,  and  continuity  of  the  confining 
zone; 

(3)  Hydraulic  gradient  in  the  injection 
zone; 

(4)  Hydrostatic  pressure  in  the 
injection  zone;  and 

(5)  Geochemical  conditions  of  the  site, 
(c)  In  addition  to  the  information  in 

§  148.21(b).  any  petitioner  under 
§  148.20(a)(l)(ii)  shall  provide  sufficient 
waste-specific  information  to  ensure 
reasonably  reliant  predictions  about  the 
waste  transformation.  The  petitioner 
shall  provide  the  information  necessary 
to  support  the  demonstration,  such  as: 

(1)  Description  of  the  chemical 
processes  or  other  means  that  will  lead 
to  waste  transformation;  and 

(2)  Results  of  laboratory  experiments 
verifying  the  waste  transformation. 

§14S.22    RwiutraMMnta  for  petition 
submission,  rtvtew  and  approval  or  denial. 

(a)  Any  pietition  submitted  to  the 
Director  pursuant  to  §  148.20(a)  shall 
include  the  following  components: 

(1)  An  identification  of  the  specific 
waste  or  wastes  and  the  specific 
injection  well  or  wells  for  which  the 
demonstration  will  be  made; 

(2)  A  waste  analysis  to  describe  fully 
the  chemical  and  physical 
characteristics  of  the  subject  wastes; 

(3)  Such  additional  information  as  is 
required  by  the  Director  to  support  the 
petition  under  §§148.20  and  148.21;  and 

(4)  This  statement  signed  by  the 
petitioner  or  an  authorized 
representative: 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with  the 
information  submitted  in  this  petition  and  all 
attached  documents,  and  tliat,  based  on  my 
inquiry  of  those  individuals  immediately 
responsible  for  obtaining  the  information.  1 
believe  that  submitted  infonnation  is  true, 
accurate,  and  complete.  I  am  aware  that  there 
are  significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment.  ^ 

(b)  The  Director  shall  provide  public 
notice  and  an  opportunity  for  public 
comment  in  accordance  with  the 
procedures  in  §124.10  of  the  intent  to 
approve  or  deny  a  petition.  The  final 
decision  on  a  petition  will  be  published 
in  the  Federal  Register. 

(c)  If  an  exemption  is  granted  it  will 
apply  only  to  the  underground  injection 
of  the  specifice  restricted  waste  or 
wastes  identified  in  the  petition  into  a 
Class  I  hazardous  waste  injection  well 
or  wells  specifically  identified  in  the 
petition  (unless  the  exemption  is 
modified  or  reissued  pursuant  to 

§  148.20(e)  or  (f). 
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(d)  Upon  request  by  any  petitioner 
who  obtains  an  exemption  for  a  well 
under  this  Subpart,  the  Director  shall 
initiate  and  reasonably  expedite  the 
necessary  procedures  to  issue  or  reissue 
a  permit  or  permits  for  the  hazardous 
waste  well  or  wells  covered  by  the 
exemption  for  a  term  not  to  exceed  ten 
years. 

§  148.23    Review  of  exemptions  granted 
pursuant  to  a  petition. 

(a)  When  considering  whether  to 
reissue  a  permit  for  the  operation  of  a 
Class  I  hazardous  waste  injection  well, 
the  Director  shall  review  any  petition 
filed  pursuant  to  §  148.20  and  require  a 
new  demonstration  if  information  shows 
that  the  basis  for  granting  the  exemption 
may  no  longer  be  valid. 

(b)  Whenever  the  Director  determines 
that  the  basis  for  approval  of  a  petition 
may  no  longer  be  valid,  the  Director 


shall  require  a  new  demonstration  in 
accordance  with  §  148.20. 

§  148.24    Termination  of  approved  petition. 

(a)  The  Director  may  terminate  an 
exemption  granted  under  §  148.20  for  the 
following  causes: 

(1)  Noncompliance  by  the  petitioner 
with  any  condition  of  the  exemption; 

(2)  The  petitioner's  failure  in  the 
petition  or  during  the  review  and 
approval  to  disclose  fully  all  relevant 
facts,  or  the  petitioner's 
misrepresentation  of  any  relevant  facts 
at  any  time;  or 

(3)  A  determination  that  new 
information  shows  that  the  basis  for 
approval  of  the  petition  is  no  longer 
valid. 

(b)  The  Director  shall  terminate  an 
exemption  granted  under  §  148.20  for  the 
following  causes: 

(1)  The  petitioner's  willful  withholding 
during  the  review  and  approval  of  the 


petition  of  facts  directly  and  mat'jrialK' 
relevant  to  the  Director  s  decision  on  the 
petition: 

(2)  A  determination  that  there  has 
been  migration  from  the  injection  zone 
or  the  well  that  is  not  in  accordance 
with  the  terms  of  the  exemption,  except 
that  the  Director  may  at  his  discretion 
decide  not  to  terminate  where: 

(i)  The  migration  resulted  from  a 
mechanical  failure  of  the  well  that  can 
be  corrected  promptly  through  a  repair 
to  the  injection  well  itself  or  from  an 
undetected  well  or  conduit  that  can  be 
plugged  promptly;  and 

(ii)  The  requirements  of  §  146.67(i)  are 
satisfied. 

(c)  The  Director  shall  follow  the 
procedures  in  §  124.5  in  terminating  any 
exemption  under  this  section. 

|FR  Doc.  88-16404  Filed  7-25-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  264  and  270 

[FRL-3277-21 

Ground-Water  Monitoring  at 
Hazardous  Waste  Facilities 

agency:  U.S.  Environmental  Protection 
Agency. 

action:  Proposed  amendment  to  rule. 

summary:  On  July  26, 1982.  EPA 
promulgated  regulations  for  detecting 
contamination  of  ground/Water  at 
permitted  hazardous  waste  land 
disposal  facilities'under  Subtitle  C  of  the 
Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended 
(RCRA).  Several  technical  aspects  of  the 
regulations  require  improvement; 
therefore.  EPA  is  today  proposing 
rulemaking  to  revise  the  regulations.  The 
amendments  proposed  in  today's 
rulemaking  are  designed  to  foster  the 
early  detection  of  leaks  and  to  better 
tailor  the  current  ground-water 
monitoring  regulations  to  site-specific 
conditions. 

DATE:  Written  comments  should  be 
submitted  on  or  before  September  26. 
1988.  The  original  and  two  copies  of 
comments  on  this  proposal  should  be 
mailed  to  the  Docket  Clerk.  Office  of 
Solid  Waste  (WH-562),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460.  The 
docket  is  open  from  9:30  to  3:30  Monday 
through  Friday,  except  for  Federal 
holidays.  The  docket  number  for  this 
rule  is  F-«8-AGWP-FFFFF.  The  public 
must  make  an  appointment  to  review 
docket  materials.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  the  regulatory  docket  at  a 
cost  of  $.15/page. 

ADDRESS:  The  official  docket  for  this 
regulation  including  comments  received 
by  the  Agency  is  located  in  Room  MLG 
100,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  contact:  RCRA/ 
Superfund  Hotline,  Office  of  Solid 
Waste  (WH-563C),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC,  20460.  telephone  (800) 
424-9346,  or  (202)  382-3000.  For 
technical  information  contact  Joseph  M. 
Abe,  (202)  382-4654. 
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I.  Authority 

These  regulations  are  issued  under  the 
authority  of  sections  1006,  2002(A),  3001, 
3004,  3005,  3006,  and  3007  of  the  Solid 
Waste  Disposal  Act  as  amended,  42 
use.  6705,  6712.  6924,  6925,  6926,  and 
6927. 

II.  Background 

Subtitle  C  of  RCRA  creates  a 
comprehensive  program  for  the  safe 
management  of  hazardous  waste. 
Section  3004  of  RCRA  requires  EPA  to 
promulgate  regulations  as  "necessary  to 
protect  human  health  and  the 
environment"  that  are  applicable  to 
owners  or  operators  of  hazardous  waste 
treatment,  storage  and  disposal 
facilities.  Section  3005  provides  for 
implementation  of  these  regulations 
under  permits  issued  to  owners  or 
operators  of  facilities  by  EPA  or 
authorized  States.  Section  3005  also 
provides  that  certain  owners  or 
operators  of  existing  facilities  that  apply 
for  a  permit  and  comply  with  applicable 
notice  and  certification  requirements 
("interim  status"  facilities)  shall  be 
treated  as  having  been  issued  a  permit 
for  purposes  of  RCRA  and  its 
implementing  regulations  until  a  final 
permit  determination  is  made. 


Among  the  3004  standards 
promulgated  for  permitted  facilities  in 
1982  were  standards  under  40  CFR  Part 
264,  Subpart  F,  which  establish 
programs  for  protecting  ground  water 
from  releases  of  hazardous  wastes  from 
treatment,  storage,  and  disposal  units 
(47  FR  32274,  July  26. 1982).  Under  these 
standards,  facility  owners  or  operators 
are  required  to  sample  ground  water  at 
specified  time  intervals  and  determine 
whether  or  not  hazardous  wastes  or 
constituents  from  the  facility  are 
contaminating  ground  water.  If 
unacceptable  contamination  is  found, 
the  owner  or  operator  must  perform 
corrective  action  in  accordance  with 
§  264.100. 

III.  Proposed  Changes 

A.  Summary  of  Major  Proposed  Changes 

The  following  is  a  summary  of  the 
major  changes  proposed  in  today's 
package.  These  proposed  amendments 
to  the  Subpart  F  regulations  arise  from 
several  sources.  Some  are  changes 
stemming  from  litigation  on  the  July  26, 
1982  land  disposal  regulations.  Other 
changes  have  been  developed  in 
response  to  recommendations  from  the 
Agency's  Hazardous  Waste  Ground 
Water  Task  Force  (U.S.  EPA,  1986)  as 
well  as  from  EPA  Program  and  Regional 
staff. 

(1)  The  Agency  proposes  to  amend  the 
§  264.90(b)(4)  ground-water  monitoring 
variance  to  require  no  migration 
demonstrations  to  be  based  upon  either 
site-specific  field  measurement, 
sampling,  and  analysis  of  physical, 
chemical,  and  biological  processes 
affecting  contaminant  fate  and  transport 
or  upon  an  adequate  margin  of  safety 
using  predictions  that  assume  maximum 
contaminant  migration  and  consider  all 
human  health  and  environmental 
impacts. 

(2)  The  Agency  proposes  to  allow 
alternate  point(s)  of  compliance  for 
existing  units  where  monitoring  well 
installation  in  locations  specified  by 

§  264.95(a)  is  extremely  difficult  due  to 
existing  physical  obstacles  as  long  as 
early  detection  is  not  compromised. 

(3)  The  Agency  is  proposing 
regulatory  changes  regarding  the 
establishment  of  waste  management 
areas  and  clarification  of  the  Regional 
Administrator's  authority  to  require 
different  ground-water  programs  (i.e., 
detection,  compliance,  or  corrective 
action]  for  individual  waste 
management  areas  within  the  same 
facility. 

(4)  The  Agency  proposes  to  allow  the 
permittee  to  continue  or  resume 
detection  or  compliance  monitoring,  as 
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appropriate,  any  time  that  the  permittee 
is  able  to  demonstrate  that 
concentrations  of  hazardous 
constituents  no  longer  show  statistically 
significant  increases  over  background 
concentrations  for  a  period  of  time 
based  on  site-specific  conditions, 
provided  that  the  Regional 
Administrator  determines  that  the 
increase  is  due  to  an  unregulated  source 
or  an  error  in  sampling,  analysis,  or 
evaluation. 

(5)  The  Agency  is  proposing  to  amend 
the  regulations  to  allow  a  modification 
of  the  deadlines  contained  in 

§§  264.98(h)(5)  and  264.99(i)(2)  where  a 
substantive  need  for  such  a  modification 
is  shown. 

(6)  The  Agency  proposes  to  amend 
Subpart  F  to  eliminate  the  requirement 

that  the  ground-water  flow  rate  and 
direction  be  defined  annually  as  part  of 
the  detection  and  compliance 
monitoring  programs  and  to  institute  a 
requirement  that  the  ground-water  flow 
rate  and  direction  be  defined  whenever 
any  well  exhibits  a  significant  change  in 
water  level. 

(7)  The  Agency  is  proposing  to  amend 
the  regulations  to  give  the  Regional 
Administrator  explicit  authority  to 
require  the  owner  or  operator  to  monitor 
the  unsaturated  zone  as  well  as  any  and 
all  zones  of  saturation  in  the  uppermost 
aquifer  in  order  to  detect  early  migration 
of  contaminants. 

(8)  The  Agency  is  proposing  to  clarify 
the  authority  of  the  Regional 
Administrator  to  designate 
supplemental  monitoring  wells  when 
complicated  site  conditions  caused  by 
hydrogeology  or  contaminant 
characteristics  can  allow  contaminants 
to  move  past  or  away  from  the  point  of 
compliance  as  defined  in  §  264.95(a) 
without  being  detected. 

(9)  The  Agency  is  proposing  to  add 
quality  assurance  and  quality  control 
requirements  such  as  documentation, 
operation  and  maintenance,  and 
procedures  for  devices  and  methods 
used  in  ground-water  measurement, 
sampling,  and  analysis. 

(10)  The  Agency  is  proposing  to 
correct  an  inconsistency  in  §  264.99(f] 
which  presently  requires  the  annual 
monitoring  of  all  constituents  contained 
in  Appendix  IX  even  though  some  of 
these  constituents  may  have  been 
excluded  from  the  list  of  hazardous 
substances  speciFied  in  the  facility 
permit  by  the  Regional  Administrator 
under  §  264.93. 

B.  Discussion  of  Specific  Part  264 
Subpart  F  Changes 

Subpart  F  contains  the  requirements 
for  the  ground-water  monitoring  and 
response  programs  for  permitted 


hazardous  wasfe  units  at  RCRA 
treatment,  storage  and  disposal 
facilities,  excluding  those  units 
exempted  by  §  264.90(b).  The 
requirements  of  this  Subpart  define  a 
general  set  of  responsibilities  that  the 
owner  or  operator  must  meet,  yet  allow 
considerable  flexibility  in  how  the 
monitoring  and  response  programs  may 
be  designed.  EPA's  objective  in  today's 
proposed  regulations  is  to  develop  an 
effective  monitoring  program  that  will 
provide  reliable  information  about  the 
effects  of  these  land-based  hazardous 
waste  units  on  ground  water  in  order  to 
ensure  protection  of  human  health  and 
the  environment. 

1.  Applicability  (§  264.90). 

The  requirements  of  Subpart  F  apply 
to  new  and  existing  surface 
impoundments,  landfills,  waste  piles, 
and  land  treatment  units  that  manage 
hazardous  waste.  Section  264.90  uses 
the  term  "regulated  unit"  in  defining  that 
portion  of  the  facility  that  is  subject  to 
the  requirements  of  Subpart  F.  A 
regulated  unit  is  any  solid  waste 
management  unit  of  the  above  types  that 
has  received  hazardous  waste  after  July 
26, 1982. 

Section  264.90(b)(4)  allows  the 
Regional  Administrator  to  issue  a 
waiver  from  the  ground-water  protection 
requirements  if  the  owner  or  operator 
can  demonstrate  that  there  is  no 
potential  for  migration  of  liquid  from  the 
regulated  unit  to  the  uppermost  aquifer 
during  the  active  life  of  the  regulated 
unit  and,  where  applicable,  during  the 
post-closure  care  period  as  well. 

The  current  rule  requires  that  in  order 
to  provide  an  adequate  margin  of  safety 
in  the  prediction  of  potential  migration 
of  liquid,  the  owner  or  operator  must 
base  predictions  on  assumptions  that 
would  maximize  the  rate  of  liquid 
migration  (e.g.,  assume  the  maximum 
possible  hydraulic  head  of  liquids  in  a 
regulated  unit).  This  approach,  based  on 
conservative  assumptions,  did  not 
discuss  the  submission  of  actual  data 
(e.g.,  measurements  of  hydraulic  head) 
by  the  owner  or  operator  for  use  in 
making  predictions. 

The  Agency  proposes  to  amend 
§  264.90(b)(4)  to  require  the  ground- 
water monitoring  variance  to  be  based 
upon  either:  (1)  Site-specific  field 
measurement,  sampling,  and  analysis  of 
physical,  chemical  and  biological 
processes  affecting  contaminant  fate 
and  transport;  or  (2)  an  adequate  margin 
of  safety  in  predicting  contaminant  fate 
and  transport,  by  basing  predictions  on 
assumptions  that  maximize  contaminant 
migration  and  consider  all  impacts  to 
human  health  and  environment. 


The  first  approach  is  generally  the 
preferred  one  from  the  perspective  of 
the  RCRA  Permit  Writer  since  the 
demonstration  is  based  on  actual  site- 
specific  collection  and  analysis  of  field 
data  regarding  contaminant  fate  and 
transport.  Site  assessment  supporting 
the  demonstration  should  include,  at  a 
minimum,  the  following: 

(1)  Definition  and  characterization  of 
hydrogeologic  boundaries; 

(2)  Assessment  of  the  degree  of 
hydraulic  communication  between  the 
vadose  zone,  water-table  aquifer  and 
deeper  aquifers; 

(3)  Estimation  of  the  temporal  and 
spatial  variability  of  ground-water 
seepage  velocities;  and 

(4)  Collection  and  analysis  of 
remaining  field  data  that  are  necessary 
to  assess  site-specific  physical, 
chemical,  and  biological  processes 
affecting  contaminant  fate  and 
transport. 

In  addition  to  these  site  assessment 
factors,  the  RCRA  Permit  Writer  may 
require  actual  field  demonstrations  (i.e., 
pilot  studies).  Considering  that  many  of 
the  above  requirements  should  already 
be  fulfilled  in  obtaining  the  RCRA 
Permit,  it  is  probably  in  the  interest  of 
the  owner  or  operator  to  pursue  this  first 
approach. 

Field  data  is  often  preferred  to 
laboratory  data  since  the  latter  may  give 
misleading  results  due  to  differences 
between  actual  field  conditions  and 
laboratory  conditions.  For  this  reason, 
site-specific  information  should  be 
based  on  field  data  rather  than 
'  laboratory  measurements.  The  test 
method  used  to  obtain  field  data  should 
be  specified  in  the  monitoring  variance 
request. 

The  second  approach  is  provided  to 
give  flexibility  to  the  owner  or  operator 
regarding  no  migration  demonstrations. 
However,  demonstrations  based  on 
models  not  supported  by  proper  site 
characterization  may  not  be  accepted  by 
RCRA  Permit  Writers  due  to  technical 
limitations  and  inaccuracies.  On  the 
other  hand,  models  may  be  very  useful 
tools  for  planning  effective  and  efficient 
data  collection.  Considering  the  volume 
of  data  required  for  no  migration 
demonstrations,  an  iterative  procedure 
of  data  collection  and  modeling  may 
often  be  the  preferred  approach  (i.e.,  a 
combination  of  both  approaches). 

Owners  or  operators  are  cautioned 
that  very  few  waivers  from  the  ground- 
water monitoring  requirements  have 
been  granted  thus  far  due  to  insufficient 
data  and  analysis  submittals  and  the 
scarcity  of  sites  that  could  meet  the 
requirements.  \n  addition,  although 
attempts  are  sometimes  made  to 
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circumvent  the  site  assessment 
requirements  with  models,  actual  site 
characterization  that  includes  obtaining 
geolofjic  logs,  using  geophysical 
methods,  and  the  sampling, 
measuFement.  and  analysis  of  ground 
water  is  irreplaceable. 

In  addition  to  the  above  changes  to 
§  264.90(b)(4).  the  Agency  is  proposing  a 
minor  change  to  §  264.90(b)(4)  that 
clarifies  the  performance  requirements 
of  units  regarding  ground-water 
protection  and  parallels  similar 
descriptions  elsewhere  in  the 
regulations.  The  specific  change  revises: 
"The  Regional  Adininistrator  finds  that 
there  is  no  potential  for  migration  of 
liquids  from  a  regulated  unit  to  the 
uppermost  aquifer"  to  read:  "The 
Regional  Administrator  finds  that  there 
is  no  potential  for  migration  of 
hazardous  waste  or  hazardous 
constituents  from  a  regulated  unit  to  the 
uppermost  aquifer."  The  reasons  for  this 
change  are:  (1)  To  provide  consistency 
with  other  sections  of  this  Subpart  and 
elsewhere  in  Part  264  and  (2)  address 
situations  where  wastes  or 
contaminants  are  conveyed  by 
nonltquids  (i.e..  gases)  into  the 
surrounding  soil  and  then  contaminate 
ground  water  by  interacting  with 
percolating  water. 

2.  Establishment  of  Programs 

Under  the  requirements  of  Subpart  F, 
the  Regional  Administrator  establishes 
in  the  facility  permit  the  elements  of  a 
monitoring  and  response  program.  The 
purpose  of  §  264.91  is  to  inform  the 
owners  or  operators  of  regulated  units 
subject  to  this  Subpart  that  they  must 
institute  one  of  three  types  of  monitoring 
or  response  programs  set  forth  in 
Subpart  F — a  detection  monitoring 
program,  a  compliance  monitoring 
program,  or  a  corrective  action  program, 
the  specifics  of  which  are  either 
governed  by  other  sections  of  Subpart  F 
or  by  the  facility  permit  itself.  The 
permit  may  contain  all  three  programs 
and  specify  the  conditions  under  which 
each  will  be  used  at  the  waste 
management  unit  or  units  at  a  given 
facility. 

Although  the  permit  may  contain  all 
three  programs,  currently  only  one 
program  may  be  instituted  at  any  given 
time,  even  if  the  facility  contained  more 
than  one  regulated  unit.  This  is  because, 
under  §  264.95(b)(2).  the  waste 
management  area  where  a  facility 
contains  more  than  one  unit  is  described 
by  an  imaginary  line  circumscribing  the 
several  regulated  units.  Because  of 
today's  proposal  to  allow  multiple  waste 
management  areas  in  such  situations, 
the  Agency  is  also  proposing  to  allow 
the  Regional  Administrator  to  require 


multiple  programs,  to  be  instituted 
simultaneously,  in  a  single  permit.  The 
following  will  explain  these  changes  in 
greater  detail. 

a.  Point  of  Compliance  (§  264.95)  The 
point  of  compliance,  as  described  in 
§  264.95(a).  is  the  point  at  which  the 
ground-water  protection  sts.idard  must 
be  met  and  at  which  monitoring  must  be 
conducted.  This  point  is  a  vertical 
surface  located  at  the  hydraulically 
downgradient  limit  of  the  waste 
management  area  that  extends  down 
into  the  uppermost  aquifer  underlying 
the  regulated  unit(s).  The  waste 
management  area,  as  defined  in 
§  264.95(b),  is  the  limit  projected  in  the 
horizontal  plane  of  the  area  on  which 
waste  will  be  placed  during  the  active 
life  of  the  regulated  unit(s).  This  area 
will  be  specified  in  the  facility  permit. 
The  edge  of  the  waste  management  area 
is  not  the  outer  limit  of  the  waste  itself; 
rather,  it  indudes  any  horizontal  space 
taken  up  by  liners,  dikes,  or  other 
barriers  designed  to  contain  waste  in  a 
regulated  unit  (§  264.95(b)(1)).  The 
purpose  of  this  provision  is  to  avoid  the 
implication  that  monitoring  and 
corrective  action  wells  should  be  drilled 
through  the  structures  which  are 
designed  to  control  the  waste,  clearly  a 
counterproductive  effort. 

The  Agency  is  proposing  and  asking 
for  specific  comments  on  two  options 
the  Regional  Administrator  would  have 
for  determining  the  waste  management 
area  for  facilities  with  more  than  one 
regulated  unit.  Presently,  §  264.95(b)(2) 
of  the  regulations  provides  that  if  the 
facility  contains  more  than  one 
regulated  unit  the  waste  management 
area  is  described  by  an  imaginary  line 
circumscribing  several  regulated  units. 
This  option  would  be  retained  in  the 
proposed  regulations.  In  addition,  the 
Agency  is  proposing  another  option  that 
would  give  the  Regional  Administrator 
the  authority  to  require  the  waste 
management  area  be  described  by  a  line 
circumscribing  individual  units  when  a 
facility  contains  more  than  one 
regulated  unit.  According  to  this 
proposal,  the  Regional  Administrator 
would  decide  on  whether  to  delineate 
multi-unit  or  unit-specific  waste 
management  area(s)  based  on  the 
number,  spacing,  and  orientation  of  the 
units;  the  waste  types  handled:  and  the 
hydrogeologic  setting. 

This  proposal  is  prompted  by  several 
important  considerations.  If  a  facility 
contains  more  than  one  regulated  unit, 
and  contamination  is  detected  by  a 
multi-unit  monitoring  system,  it  is  often 
difficult  and  time  consuming  to  identify 
which  of  the  regulated  units  is 
responsible  for  the  contamination.  The 


Agency  is  concerned  that  the  regulatory 
requirement  that  the  waste  management 
area  be  described  by  an  imaginary  line 
circumscribing  all  the  regulated  units 
may  hinder  in  certain  circumstances  the 
early  detection  of  leakage  of  hazardous 
constituents  into  the  ground  water.  If 
contamination  of  ground  water  beneath 
a  facility  goes  undetected  for  a 
substantial  period  of  time,  remediation 
of  this  contamination  becomes  more 
complex  and  extensive.  Furthermore,  in 
certain  situations  the  cleanup  of 
contaminated  ground  water  may 
become  so  burdensome  to  the  owner  or 
operator  that  the  facility  can  only  be 
remediated  with  federal  assistance  (i.e.. 
CERCLA  cleanup  action). 

There  are  some  situations  where  it 
may  be  appropriate  to  define  the 
compliance  point  boundary  around 
several  regulated  units  and  the  Regional 
Administrator  may  choose  to  do  so. 
Situations  where  there  is  a  dike  between 
two  lagoons  or  a  small  strip  of  land 
separating  two  landfills  are  examples  of 
where  it  may  be  appropriate  to  install 
monitoring  systems  around  groups  of 
units.  Another  possible  situation  where 
multi-unit  monitoring  may  be 
appropriate  is  where,  if  a  contaminant 
leak  were  to  occur,  it  would  be 
impossible  to  distinguish  which  unit  is 
the  source  of  the  contamination  due  to 
the  proximity  of  units  and  types  of 
wastes  handled. 

b.  Multiple  Programs  (§  264.91) 
Proposed  changes  to  §  264.95  allows 
creation  of  separate  waste  management 
areas  at  facilities  that  include  more  than 
one  regulated  unit.  With  this  proposed 
change,  the  Regional  Administrator 
could  require  more  than  one  monitoring 
program  to  be  conducted  simultaneously 
at  a  single  facility.  Today's  proposed 
amendment  to  S  264.91  will  make  it  clear 
that  the  Regional  Administrator  has  the 
authority  to  require  different  monitoring 
programs  (i.e..  detection,  compliance,  or 
corrective  action)  for  the  different  wa&te 
management  areas  within  the  same 
facility.  The  appropriate  monitoring 
program  for  each  waste  management 
area  shall  be  selected  on  the  basis  of  the 
concentration  of  contaminants  detected 
and  the  monitoring  requirements 
associated  with  the  concentrations  as 
specified  in  §§  264.98.  264.99.  and 
264.100. 

Monitoring  requirements  defined  on 
the  basis  of  individual  waste 
management  areas  should  promote  a 
ground-water  monitoring  and  corrective 
action  strategy  which  corresponds  to  the 
extent,  concentration,  and  distribution 
of  contamination  throughout  the  RCRA 
hazardous  waste  facility.  This 
amendment  also  eliminates  the  potential 
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for  one  unit  which  triggers  a  particular 
monitoring  program  to  unnecessarily 
cause  all  other  units  to  adopt  the  same 
monitoring  program,  regardless  of  the 
source  and  extent  of  contamination. 

3.  Return  to  Detection  Monitoring 
(§  264.99) 

A  compliance  monitoring  program,  as 
described  in  §  264.99,  is  required  under 
§  264.91  whenever  hazardous 
constituents  exceed  the  concentration 
hmits  at  the  comphance  point  as 
specified  in  the  ground-water  protection 
standard.  Currently,  a  mechanism  for 
remaining  in  compliance  monitoring 
(rather  than  entering  corrective  action) 
is  provided  under  S  264.99(j).  Within  the 
timeframe  necessary  to  establish  a 
corrective  action  program  (e.g.,  usually 
90  days),  the  owner  or  operator  can 
demonstrate  under  S  264.99(j)  that     | 
entering  corrective  action  is 
inappropriate.  Such  demonstrations 
must  show  that  the  exceedance  of  the 
ground-water  protection  standard  at  any 
monitoring  well  is  due  to  either  a  source 
other  than  a  regulated  unit  or  an  error  in 
sampling,  analysis,  or  evaluation. 

However,  §  264.99  does  not  currently 
provide  a  mechanism  by  which  the 
owner  or  operator  can  return  to 
detection  monitoring  from  compliance 
monitoring  when  he  or  she  has  been 
inappropriately  triggered  into 
compliance  monitoring  due  to  a  source 
other  than  a  regulated  unit  or  an  error  in 
samplying,  analysis  or  evaluation. 
Adding  such  a  mechanism  would  avoid 
unnecessary  compliance  monitoring  for 
such  instances.  Today's  rule  proposes  to 
allow  an  owner  or  operator  who  is 
required  to  carry  out  compliance 
monitoring  as  a  result  of  exceeding 
background  levels  for  the  above  reasons 
to  return  to  a  detection  monitoring 
program  under  §  264.98.  The  owner  or 
operator  must  demonstrate  that 
concentrations  of  hazardous 
constituents  no  longer  show  statistically 
significant  increases  over  background 
values  for  a  period  of  time  based  on  site- 
specific  conditions. 

We  are  also  amending  §  264.96 
(Compliance  Period)  by  proposing  an 
alternative  time  period  based  upon  site- 
specific  data  and  analysis  of 
contaminant  migration  potential  in 
addition  to  the  current  three-year 
period.  This  provision  provides 
flexibility  in  setting  the  compliance 
period  and  is  also  consistent  with  the 
above  change  to  §  264.99.  Key  factors  to 
consider  in  assessing  these  site-specific 
conditions  are  covered  in  the  discussion 
on  §  264.96  amendments. 


4.  Alternate  Point  of  Compliance  at 
Existing  Facilities 

For  some  existing  facilities,  physical 
obstacles  (e.g.,  natural  geologic  features, 
buildings,  highways,  or  railroads)  may 
prevent  the  installation  of  downgradient 
monitoring  wells  at  the  currently  defined 
point  of  compliance.  In  order  to  provide 
flexibility  in  specifying  compliance  point 
well  locations,  a  provision  is  being 
proposed  to  §  264.95(a)  which  would 
allow  the  point  of  compliance  to  be 
located  downgradient  from  such  existing 
physical  barriers  as  long  as  the 
performance  standard  of  early  detection 
is  met.  However,  other  drilling 
techniques  (i.e.,  directional  drilling) 
should  be  considered  where  physical 
barriers  are  present  and  the  alternate 
point  of  compliance  should  be  as  close 
as  practical  to  the  downgradient  limit  of 
the  waste  management  area  while  still 
avoiding  any  such  physical  obstacles. 
This  provision  would  be  limited  to 
existing  units  with  existing  physical 
barriers.  New  units,  lateral  expansions 
and  replacement  units  are  among  those 
imits  that  would  not  be  eligible  for  the 
provision.  The  presence  of  physical 
obstacles  which  prevent  the  installation 
of  compliance  point  wells  capable  of 
detecting  early  leakage  at  those  units, 
could  provide  grounds  for  denial  of 
authorization  for  new,  expansion,  or 
replacement  units. 

5.  Supplemental  Monitoring  Wells 
(§  264.95(a)(2)) 

There  may  be  certain  situations  in 
which  monitoring  wells  installed  at  the 
currently  defined  point  of  compliance 
would  be  unable  to  detect  contaminants 
due  to  complicated  site  conditions 
caused  by  hydrogeology  or  contaminant 
characteristics.  Two  examples  of  such 
contamination  problems  include  lateral 
migration  of  contaminants  in  the  vadose 
zone  and  contaminant  transport  strongly 
influenced  by  density  gradients. 

The  first  example  involves  a  "step- 
wise" movement  of  contaminants 
caused  by  discrete  low-permeability 
layers  (e.g.,  perched  water  tables  above 
clay  lenses)  that  are  encountered  at 
various  depths  in  the  vadose  zone. 
Under  these  conditions,  contaminants 
may  spread  laterally  along  the  top 
surface  of  the  low-permeability  layer, 
then  move  downward  once  they  reach 
the  layer's  edge.  The  contaminants,  by 
moving  laterally  above  the  water  table 
in  this  fashion,  could  escape  detection 
by  moving  past  the  point  of  compliance 
wells  as  defined  by  §  264.95  before 
entering  the  uppermost  aquifer. 

The  second  example  is  a  dense 
contaminant  plume  that  moves 
predominantly  downward  due  to 


differences  between  the  density  of  the 
plume  and  the  surrounding  ground 
water.  Lateral  movement  of  such  plumes 
is  generally  controlled  by  subsurface 
structural  features  (e.g.,  an  inclined 
bedrock  surface),  and  may  be  contrary 
to  the  prevailing  ground-water  flow 
direction.  Consequently,  as  in  the 
previous  example,  monitoring  wells 
placed  only  in  locations  as  prescribed 
by  §  264.95  may  not  detect  the  release  of 
contaminants. 

In  the  proposed  regulatory 
amendments,  the  Regional 
Administrator  may  require  the 
installation  of  supplemental  wells  in  the 
vicinity  of  the  waste  management  area 
as  necessary  for  early  detection  of 
contaminants.  These  wells  could  be 
equivalent  to  the  currently  defined 
compliance  point  wells  in  that  the 
ground-water  monitoring  requirements 
could  be  fully  applied  at  these  well 
locations.  We  are  requesting  comments 
regarding  how  such  supplemental  wells 
would  be  used  for  corrective  action  (e.g.. 
should  these  wells  be  used  as  point  of 
compliance  wells  for  monitoring 
purposes  only,  or  also  for  corrective 
action). 

6.  Compliance  Period  (§  264.96) 

The  Agency  is  addressing  two  issues 
dealing  with  §  264.96.  First,  we  propose 
to  allow  the  compliance  period  to  be 
based  on  site-specific  conditions  in 
addition  to  the  current  requirement  that 
the  ground-water  protection  standard 
not  be  exceeded  for  three  years.  Second, 
we  propose  to  clarify  that  the 
compliance  period  will  apply  to 
individual  waste  management  areas 
within  the  facility  which  may  be 
regulated  under  different  programs 
pursuant  to  today's  amendment  to 
§  264.91(b). 

When  setting  the  ground-water 
protection  standard  in  a  facility  permit, 
the  Regional  Administrator  must  define 
the  time  period  over  which  it  will  apply. 
In  §  264.96,  the  regulations  specify  that 
the  compliance  period  is  the  number  of 
years  equal  to  the  active  life  of  the 
waste  management  area,  including  any 
waste  management  activity  prior  to 
permitting,  and  the  closure  period.  The 
regulations  now  require  that  once  an 
owner  or  operator  is  engaged  in 
corrective  action,  the  compliance  period 
may  be  extended  beyond  the  active  life 
of  the  waste  management  area  until  the 
owner  or  operator  can  demonstrate  that 
the  ground-water  protection  standard 
has  not  been  exceeded  for  a  period  of 
three  consecutive  years.  We  are 
proposing  to  allow,  in  addition  to  the 
three-year  requirement,  a  time  period 
based  upon  a  site-specific  assessment  of 
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contaminant  migration  potential. 
Assessment  factors  that  the  Agency  is 
considering  for  compliance  period 
extensions  include  hydrogeologic 
characteristics  such  as  the  spatial  and 
temporal  variations  in  ground-water 
seepage  velocities  and  contaminant 
characteristics  such  as  solubihty. 
specific  gravity,  adsorptive  potential 
and  biodegradabiltty.  We  are  also 
requesting  coBunents  on  how  such  an 
alternative  time  period  can  be 
determined  basad  on  these  factors  and 
any  other  factors  that  the  Agency  has 
not  identified. 

A  compliance  period  based  on  such 
factors  could  relate  the  compliance 
period  to  site-specific  conditions  and 
thus  more  effectively  protect  human 
health  and  the  enviroxunent  than  the 
three-year  timeframe  for  the  compliance 
period  currently  in  effect.  The  three-year 
period  may  be  protective  at  some  sites 
while  providing  too  little  protection  at 
other  sites.  Using  site-specific  criteria  to 
define  an  appropriate  compliance  period 
would  provide  for  better  agreement 
between  the  nature  and  degree  of 
contamination  present  at  a  waste 
management  unit  and  the  length  of  the 
compliance  period. 

As  noted  earlier,  changes  to 
§  264.91(b)  would  allow  individual 
waste  management  areas  within  the 
same  facility  to  be  regulated  under 
different  monitoring  programs  (i.e.. 
detection,  compliance  or  corrective 
action).  Today's  proposed  amendment 
to  §  264.96  will  allow  the  Regional 
Administrator  to  establish,  when 
appropriate,  individual  compliance 
periods  for  each  individual  waste 
management  area  within  the  facility. 

7.  General  Ground-Water  Monitoring 
Requirements  (|  264.97) 

In  §  264.97,  EPA  has  set  forth  a  series 
of  general  requirements  that  address 
such,  topics  as  well  design  and 
placement,  sampling  and  analysis 
procedures,  analytical  methods, 
measurement  of  water-level  elevations, 
determination  of  background  and 
statistical  procedures. 

a.  Monitoring  the  "Uppermost 
Aquifer.  "The  existing  rules  provide  the 
Regional  Administrator  explicit 
authority  to  require  monitoring  the 
ground  water  in  the  uppermost  aquifer. 
However,  some  owners  and  operators 
have  argued  that  low  permeability 
saturated  zones  within  the  uppermost 
aquifer  are  not  part  of  the  aquifer.  They 
have  also  argued  that  perched  aquifers 
and  intermittent  zones  of  satvuation 
within  the  aquifer  do  not  have  to  be 
monitored.  The  Agency  believes  that,  in 
most  cases,  contamination  reaching  any 
ground  water  in  these  saturated  zones  of 


the  uppermost  aquifer  will  migrate  to  the 
principal  water  bearing  zone  in  the 
aquifer.  Monitoring  data  from  perched 
aquifers  or  intermittent  zones  of 
saturation  can  be  useful  in  indicating 
present  or  potential  threats  of 
contamination  in  the  uppermost  aquifer. 
The  Agency  beUeves  that  low  yielding 
saturated  zones  in  the  aquifer  (whether 
saturated  permanently  or  intermittently] 
should,  in  many  cases,  be  subject  to 
monitoring  requirements. 

Accordingly,  the  Agency  is  proposing 
to  amend  §  264.97(al  to  give  the 
Regional  Administrator  explicit 
authority  to  monitor  any  and  all  zones 
of  saturation  in  the  uppermost  aquifer. 
We  are  also  requesting  comments  on  the 
need  to  further  clarify  the  Regional 
Administrator's  authority  to  require 
monitoring  of  any  saturated  zone  not 
part  of  the  uppermost  aquifer  that  can 
act  as  a  contaminant  transport  pathway 
under  the  facility.  We  would  replace  the 
existing  language  "uppermost  aquifer" 
with  "ground  water  in  any  saturated 
zone  below  the  faciHty  that  can  act  as  a 
contaminant  transport  pathway," 
wherever  this  language  appears  in 
Subpart  F  and  in  §  270.14(c). 

b.  Unsaturated  Zone  Monitoring.  The 
Agency  is  proposing  to  add  a  provision 
to  §  264.97(a)  that  clarifies  the  Regional 
Administrator's  authority  to  require  the 
use  of  unsaturated  zone  monitoring  for 
determining  early  migration  of 
contaminants.  We  envision  the  use  of 
unsaturated  zone  monitoring  to  be 
especially  useful  in  situations  where  the 
facility  is  located  above  a  hydrogeologic 
setting  where  depth  to  the  water  table  is 
substantial  or  where  such  monitoring 
improve^  or  assures  early  detection  of 
released  hazardous  wastes  or 
constituents.  Monitoring  options,  which 
could  be  considered  in  site  conditions 
pron«  to  lateral  contaminant  migration 
through  the  vadose  zone,  or  where  depth 
to  ground  water  is  substantial,  might 
include  the  following: 

(1)  Permanent  geophysical  monitoring 
stations, 

(2)  Soil  gas  measurements, 

(3)  Nested  piezometers,  and 

(4)  Lysimeters. 

c.  Quality  Assurance  and  Quality 
Control.  The  Agency  is  proposing  to  add 
to  §  264.97  (c)  and  (e)  requirements  for 
quality  assurance  and  quality  control 
(QA/QC)  procedures.  Under  paragraph 
(c)  the  owners  or  operators  would  be 
responsible  for  (1)  Documenting  the 
design,  installation,  development  and 
decommission  of  monitoring  wells, 
piezometers,  and  other  measurement, 
sampling,  and  analytical  devices;  and  (2) 
conducting  operation  and  maintenance 
procedures  for  monitoring  wells, 
piezometers,  and  other  measurement. 


sampling,  and  analytical  devices 
throughout  the  life  of  the  monitoring 
program.  These  requirements  would 
help  to  assure  that  reliable  ground-water 
monitoring  data  is  gathered  and 
submitted  to  the  Agency.  Under 
paragraph  (e),  the  Agency  is  proposing 
to  add  QA/QC  requirements  for 
measurement,  sampling,  and  analytical 
methods. 

Standard  methods  and  a 
comprehensive  quality  assurance 
program  are  necessary  for  an  effective 
ground-water  monitoring  program.  In 
implementing  the  RCRA  ground- water 
monitoring  program,  the  Agency  has 
observed  problems  with  ground'-walsr 
sampling  procedures,  well  construction 
and  installation,  monitoring  well 
network  design,  laboratory  analyses, 
and  data  interpretation.  A  rigorously 
enforced,  comprehensive  quality 
assurance  based  on  sound  quaUty 
objectives  and  backed  up  with  an 
appropriate  set  of  reference  methods 
and  procedural  guidance  would  remedy 
these  problems.  The  owner  or  operator 
should  refer  to  "Ground-Water 
Monitoring:  Quality  Assurance  for 
RCRA."  EPA/600/X-87/035.  January 
1987.  and  "Test  Methods  for  Evaluating 
Solid  Waste  Physical  Chemical 
Methods,"  SW-846.  September  1986, 
regarding  further  information  on  QA/ 
QC. 

8.  Detection  Monitoring  Program 
(§  264.98) 

The  last  three  sections  of  Subpart  F 
(i.e..  §§  264.98.  264.99,  and  264.100)  set 
forth  the  specific  elements  of  each  type 
of  ground-water  monitoring  and 
response  program:  detection, 
compliance  and  corrective  action.  If 
hazardous  constituents  from  a  regulated 
unit  have  not  reached  ground  water  at 
the  time  of  permit  consideration,  the 
owner  or  operator  may  receive  a 
detection  monitoring  program  permit. 

a.  Determination  of  Ground-  Water 
Flow  Rale  and  Direction.  Determination 
of  ground-water  flow  rate  and  direction 
is  an  explicit  requirement  of  the 
detection  and  compliance  monitoring 
programs,  and  implicitly  required  for  the 
corrective  action  program.  The  existing 
regulations  require  that  flow  rate  and 
direction  be  defined  annually 
(§§  264.98(e)  and  264.99(e)).  Today,  the 
Agency  is  proposing  to  change  this 
regulation  to  require  that  the  flow  rate 
and  direction  be  defined  whenever  any 
well  exhibits  a  significant  change  in 
water  level. 

The  Agency  is  specifically  requesting 
comments  on  what  constitutes  a 
signiHcant  change  in  water  level.  One 
option  that  the  Agency  is  considering  is 
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to  base  the  determination  of  significant 
change  on  the  measurement  accuracy  of 
common  water  level  measurement 
devices  (e.g.,  fiberglass  and  steel  tapes). 
These  measurement  devices  are 
currently  accurate  to  0.01  foot.  The 
Agency  is  asking  whether  a  numerical 
standard  based  on  measurement 
accuracy  is  appropriate  for  requiring  a 
determination  on  ground-water  flow  rate 
and  direction. 

The  present  requirement  that  the 
ground-water  flow  rate  and  direction  be 
defined  annually  may  be  either  too 
frequent  or  too  infrequent,  depending  on 
site-specific  conditions.  The  purpose  of 
this  proposed  change  is  to  provide 
flexibility  in  assessing  the  ground-water 
flow  rate  and  direction  so  that  such 
assessments  are  commensurate  with  the 
temporal  variations  in  site  conditions. 
Consideration  of  these  variations  is 
critical  to  both  monitoring  and  response 
programs  since  neglecting  their 
occurrence  may  lead  to  improperly 
designed  and  operated  monitoring 
systems  as  well  as  to  costly,  ineffective 
remediation  attempts.  Examples  of 
factors  influencing  the  ground-water 
flow  rate  and  direction  include  seasonal 
recharge  patterns,  tidal  influences,  river 
stage  changes,  and  nearby  pumping  or 
injection  wells.  Permit  writers  should 
consider  the  above  factors  when 
specifying  the  timefs)  of  the  year  when 
ground-water  monitoring  data  should  be 
collected.  The  Agency  must  be  made 
aware  of  such  shifts  so  that  appropriate 
modirications  to  monitoring  systems  can 
be  made  when  necessary. 

In  all  cases,  ground-water  flow  rate 
and  direction  data  should  be  presented 
in  the  form  of  a  flow  net.  if  ground-water 
surface  elevation  data  indicate  that  the 
hydraulic  gradient  has  not  changed,  the 
owner  or  operator  can  compare  new 
data  to  the  original  determination  to 
confirm  that  the  flow  rate  and  direction 
have  not  changed. 

b.  Sampling  for  Appendix  IX 
Constituents.  Section  264.98  (h)(2) 
currently  requires  owners  or  operators, 
after  determining  a  statistically 
significant  increase  in  monitoring 
parameter  results,  to  immediately 
sample  the  ground  water  in  all 
monitoring  wells  and  determine  the 
concentration  of  all  Appendix  IX 
constituents  in  Part  264  that  are  present 
in  ground  water. 

The  existing  rules  do  not  allow  for 
any  flexibility  in  selecting  which 
compliance  point  (i.e.,  downgradient) 
monitoring  wells  should  be  subject  to 
the  analysis  of  all  Appendix  IX 
hazardous  constituents.  That  is, 
regardless  of  the  extent  or  configuration 
of  the  point  of  compliance,  any  well 
along  the  compliance  point  would  be 


subject  to  the  full  Appendix  IX 
constituent  analytical  requirements.  We 
are  requesting  comments  on  whether  to 
provide  more  flexibility  in  deciding 
which  compliance  point  monitoring 
wells  should  be  subject  to  the  above 
requirements.  Such  flexibility  could  be 
based  on  plume  configuration. 

c.  Submission  of  Demonstrations 
Showing  Statistical  Increases  Caused 
by  Error/Other  Source.  The  current 
rules  allow  a  facility  to  continue  or 
resume  detection  or  compliance 
monitoring,  as  appropriate,  after 
statistically  significant  increases  in 
monitoring  parameters  or  the 
concentration  of  particular  constituents 
have  been  detected,  provided  that  the 
owner  or  operator  successfully 
demonstrates  that  a  source  other  than  a 
unit  within  the  facility  has  caused  the 
increase  or  that  an  apparent  increase 
resulted  from  error  in  sampling, 
analysis,  or  evaluation.  The  provisions 
described  above  require  demonstrations 
to  be  submitted  in  addition  to,  or  in  lieu 
of,  compliance  monitoring  and 
corrective  action  permit  modifications, 
respectively. 

Under  the  existing  rules  in  §§  264.98(i) 
and  284.99(j),  showings  that  another 
source  was  responsible  for  an  increase 
or  that  the  increase  was  due  to  an  error 
in  sampling,  analysis,  or  evaluation  must 
be  submitted  within  90  days  of  the 
determination  of  the  significant 
increase,  to  coincide  with  the  time 
required  to  submit  permit  modification 
applications. 

We  have  evaluated  the  90-day 
requirement  for  §§  264.98  (i)  and  264.99 
(j)  and  have  reconsidered  the  need  to 
submit  the  above  demonstrations  within 
the  same  time  frame  as  permit 
modification  applications.  For  example, 
errors  resulting  from  seasonal  variations 
in  the  ground  water  may  not  become 
apparent  until  well  after  the  90-day 
period  has  passed.  A  more  reasonable 
approach  would  be  to  allow  owners  or 
operators  to  submit  such  demonstrations 
at  any  time  during  the  required 
monitoring  period.  The  Agency  believes 
that  this  approach  will  not  jeopardize 
human  health  or  the  environment,  but 
will  provide  the  owner  or  operator  with 
enough  flexibility  to  demonstrate  that 
significant  changes  in  ground-water 
quality  were  not  caused  by  units  at  the 
facility.  Therefore,  §§264.98(i)  and 
264.99(j)  have  been  amended  and  will 
require  submission  of  demonstrations 
within  90  days  or  an  alternate  time 
period  approved  by  the  Regional 
Administrator.  It  must  be  emphasized 
that  the  90-day  period  would  usually 
apply  to  the  permit  modification  process 
unless  an  alternate  time  period  is 
approved.  A  permit  modification  would 


be  required  if  a  statistically  significant 
increase  over  background  levels  or  the 
ground-water  protection  standard  were 
found. 

9.  Compliance  Monitoring  Program 
(§  264.99) 

Once  the  owner  or  operator 
determines  that  hazardous  constituents 
from  a  regulated  unit  are  present  in  the 
ground  water,  he  must  establish  a 
compliance  monitoring  or  corrective 
action  program  at  the  facility.  Many  of 
the  requirements  of  the  compliance 
monitoring  program  are  analogous  to 
those  required  under  the  detection 
monitoring  program. 

Section  264.99(f)  requires  the  owner  or 
operator  to  analyze  samples  from 
compliance  point  monitoring  wells  for 
all  constituents  contained  in  Appendix 
IX  of  Part  264  at  least  annually  to 
determine  whether  additional  hazardous 
constituents  are  present.  However, 
§  264.93  (a)  and  (b)  allow  the  Regional 
Administrator  to  exclude  an  Appendix 
IX  constituent  from  the  list  of  hazardous 
constituents  specified  in  the  facility 
permit  if  the  constituent  is  not 
reasonably  expected  to  be  in  or  derived 
from  waste  contained  in  the  regulated 
unit  and  is  not  likely  to  pose  a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment. 

Changes  to  §  264.99(f)  are  being 
proposed  to  correct  this  inconsistency. 
This  annual  monitoring  requirement 
should  not  include  any  constituents 
which  have  been  excluded  by  the 
Regional  Administrator  under 
§  264.93(b)  from  the  list  of  hazardous 
constituents. 

C.  Discussion  of  Specific  Part  270 
Changes 

Part  270  contains  requirements  for 
Part  B  permit  applications  for  hazardous 
waste  treatment,  storage,  and  disposal 
facilities.  The  Agency  is  proposing  to 
change  one  of  the  Part  B  permit 
application  requirements. 

Section  270.14(c)(4)  currently  requires 
the  applicant  to  provide  a  description  of 
"any  plume"  of  contamination  that  has 
entered  the  ground  water  from  a  waste 
management  unit  located  within  the 
facility  boundary,  at  the  time  that  the 
Part  B  permit  application  is  submitted. 
Since  contamination  may  not  always 
take  the  form  of  a  well-defined  plume, 
the  Agency  proposes  to  clarify  this 
requirement  by  deleting  "any  plume  of    , 
contamination  that  has  entered  the 
ground-water"  and  inserting  "all 
contamination  that  has  entered  ground 
water  from  a  regulated  unit  *  *  •"  xhe 
proposed  change  will  require  that 
owners  or  operators  submit  the 
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necessary  monitoring  data  to 
characterize  ground-water  quality. 

IV.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State  (see  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization). 
Foilowinj?  authorization,  the  Agency 
retains  enforcement  authority  under 
sections  3008.  7003  and  3013  of  RCRA. 
although  authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  fmal  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  Federal 
program.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  the  Agency  could  not  issue  permits 
for  any  facilities  in  a  State  where  the 
State  was  authorized  to  permit.  When 
new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g):  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  non-authorized  States.  The 
Agency  is  directed  to  carry  out  those 
requirements  and  prohibitions  in 
authorized  States,  including  the  issuance 
of  permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization.  HSWA  applies  in 
authorized  States  in  the  interim. 

B.  Effects  on  State  Authorization 

Today's  rule  would  establish 
standards  that  are  not  effective  in 
authorized  States  since  the  requirements 
are  not  being  imposed  pursuant  to  the 
Hazardous  and  SoHd  Waste 
Amendments  of  1984.  Thus,  the 
requirements  will  be  applicable  only  in 
those  States  that  do  not  have  final 
authorization.  In  authorized  States,  the 
requirements  will  not  be  applicable  until 
the  State  revises  its  program  to  adopt 
equivalent  requirements  under  State 
law. 

40  CFR  Part  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 


program  changes,  and  must 
subsequently  submit  the  modification  to 
EPA  for  approval.  The  deadline  by 
which  the  State  must  modify  its  program 
to  adopt  today's  rule  is  one  year  (or  two 
years  if  a  State  statutory  amendment  is 
required)  of  the  date  of  final 
promulgation  of  this  regulation.  These 
deadlines  can  be  extended  in 
exceptional  cases  (40  CFR  Part 
271.21(e)(3)).  Once  EPA  approves  the 
revision,  the  State  requirements  become 
Subtitle  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
rule.  These  State  requirements  have  not 
been  assessed  against  the  Federal 
regulations  being  promulgated  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  carry  out  these 
requirements  in  lieu  of  the  Agency  until 
the  State  requirements  are  approved.  Of 
course.  States  with  existing  standards 
may  continue  to  administer  and  enforce 
their  standards  as  a  matter  of  State  law. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  the  effective  date  of  these 
standards  are  not  required  to  include 
standards  equivalent  to  these  standards 
in  their  application.  However,  the  State 
must  modify  its  program  by  the  deadline 
set  forth  in  §  271.21(e).  States  that 
submit  official  applications  for  final 
authorization  12  months  after  the 
effective  date  of  those  standards  must 
include  standards  equivalent  to  these 
standards  in  their  application.  40  CFR 
271.3  sets  forth  the  requirements  a  State 
must  meet  when  submitting  its  final 
authorization  application. 

V.  Regulatory  Analysis 

A.  Executive  Order  12291:  Regulatory 
Impact  Analysis 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  thus,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  notice  published  today  is 
not  major  because:  the  rule  will  not 
result  in  an  effect  on  the  economy  of 
$100  million  or  more,  will  not  likely 
result  in  net  increased  costs  or  prices, 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation, 
and  will  not  significantly  disrupt 
domestic  or  export  markets.  The 
proposed  amendment  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
Executive  Order  12291. 


B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  60  et  seq.,  whenever  the 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comments  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
businesses  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  have  no  adverse 
economic  impact  on  small  entities  since 
the  rule  will  not  cause  a  net  change  in 
the  amount  of  information  required  for 
RCRA  Part  B  permit  applications. 
Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  does  not  require 
a  regulatory  flexibility  analysis. 

C.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  the  information  collection 
requirements  contained  in  Part  264  have 
previously  been  approved  by  OMB  and 
were  assigned  OMB  control  number 
2050-0007.  The  changes  being  proposed 
today  have  been  submitted  to  OMB  for 
review  and  approval.  Comments  on  the 
information  requirements  should  be  sent 
to  EPA  and  OMB  c/o  Desk  Officer  for 
RCRA.  Office  of  Management  and 
Budget,  Room  3019,  726  Jackson  Place 
NW.,  Washington,  DC  20603. 

List  of  Subjects 

40  CFR  Part  264 

Hazardous  waste.  Reporting  and 
recordkeeping.  Hazardous  materials, 
Ground-water  monitoring. 
Environmental  monitoring. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Hazardous  materials. 
Waste  treatment  and  disposal.  Waste 
pollution  control.  Water  supply. 
Confidential  business  information. 

Dated:  July  18. 1988. 
Lee  M.  Thomas, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  Parts  264  and  270  of  Chapter  I 
of  Title  40  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows. 
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PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE,  AND  DISPOSAL 
FACILITIES 

1.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

Authority:  Sections  1006,  2002(a),  3004,  and 
3005  of  the  Solid  Waste  Disposal  Act  as 
amended,  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  42  U.S.C. 
6705,  6912(a),  6724,  and  6925. 

2.  In  §  264.90  by  revising  paragraph 
(b)(4)  to  read  as  follows: 

§264.90    Applicability. 

♦  •         •         •         * 

(b)  *  *  * 

(4)  The  Regional  Administrator  finds 
that  the  owner  or  operator  has 
demonstrated  that  there  is  no  potential 
for  migration  of  hazardous  waste  or 
hazardous  constituents  from  a  regulated 
unit  to  the  uppermost  aquifer  during  the 
active  life  of  the  regulated  unit 
(including  the  closure  period)  and  the 
post-closure  care  period  specified  under 
S  264.117.  This  no  migration 
demonstration  must  be  certified  by  a 
qualified  ground-water  specialist  and 
based  upon: 

(i)  Site-specific  field  measurement, 
sampling,  and  analysis  of  physical, 
chemical  and  biological  processes 
affecting  contaminant  fate  and 
transport;  or 

(ii)  An  adequate  margin  of  safety  in 
predicting  contaminant  fate  and 
transport,  by  basing  predictions  on 
assumptions  that  maximize  contaminant 
migration  and  consider  impacts  on 
human  health  and  the  environment. 

•  •        *        *        • 

3.  In  §  264.91  by  revising  paragraph  (b) 
to  read  as  follows: 

§  264.91     Required  programs. 

*  •         •         •         « 

(b)  The  Regional  Administrator  will 
specify  in  the  facility  permit  the  specific 
elements  of  the  monitoring  and  response 
program.  The  Regional  Administrator 
may  require  a  combination  of 
monitoring  programs  (i.e.,  detection, 
compliance,  or  corrective  action)  for  a 
given  waste  management  area  within 
the  facility.  If  a  facility  contains  more 
than  one  waste  management  area,  the 
Regional  Administrator  may  require 
different  monitoring  and  response 
programs  or  a  different  combination  of 
programs  at  the  separate  waste 
management  areas.  The  Regional 
Administrator  will  specify  the 
circumstances  under  which  each  of  the 
programs  will  be  required.  In  deciding 
whether  to  require  the  owner  or 
operator  to  institute  a  particular 


program,  the  Regional  Administrator 
will  consider  the  potential  adverse 
effects  on  human  health  and  the 
environment  that  might  occur  before 
final  administrative  action  on  a  permit 
modification  application  to  incorporate 
such  a  program  could  be  taken, 

4.  In  §  264.95  by  revising  existing 
paragraph  (a),  adding  paragraphs  (a)(1), 
and  (a)(2)  (consequently,  paragraph  (a) 
is  revised),  revising  paragraph  (b)(2), 
and  adding  paragraph  (b)(3)  to  read  as 
follows: 

§  264.95    Point  of  compliance. 

(a)  The  Regional  Administrator  will 
specify  in  the  facility  permit  the  points 
of  compliance  at  which  the  ground- 
water protection  standard  of  §  264.92 
applies  and  at  which  monitoring  must  be 
conducted.  The  point  of  compliance  is  a 
vertical  surface  located  at  the 
hydraulically  downgradient  limit  of  the 
waste  management  area  that  extends 
down  into  the  uppermost  aquifer 
underlying  the  regulated  units. 

(1)  For  existing  units,  where  existing 
physical  obstacles  prevent  the 
installation  of  monitoring  wells  at  the 
point(s)  of  compliance,  as  defined  in 
paragraph  (a),  of  this  section,  the 
Regional  Administrator  may  specify  an 
alternate  point(s)  of  compliance  that  is 
as  close  to  the  waste  management  area 
as  practical,  as  long  as  the  performance 
standard  of  early  detection  of 
contamination  is  not  compromised. 
Lateral  expansion,  new,  or  replacement 
units  are  among  those  units  that  are  not 
eligible  for  an  alternate  point  of 
compliance  under  this  paragraph. 

(2)  Where  complicated  site  conditions 
caused  by  hydrogeology  or  contaminant 
characteristics  can  allow  contaminants 
to  move  past  or  away  from  the  point  of 
compliance  as  defined  in  §  264.95(a) 
without  being  detected,  the  Regional 
Administrator  can  designate 
supplemental  monitoring  wells  to  be 
used  in  conjunction  with  the  point  of 
compliance  wells. 

(b)  *  *  • 

(b)(2)  If  the  facility  contains  more  than 
one  regulated  unit,  the  waste 
management  area(s)  will  be  described 
by  the  Regional  Administrator  as  either: 

(i)  An  imaginary  line  circumscribing  a 
number  of  units,  or, 

(ii)  An  imaginary  line  circumscribing 
each  individual  unit. 

(b)(3)  In  determining  whether 
paragraph  (b)(2)  (i)  or  (ii)  of  this  section 
applies,  the  Regional  Administrator  will 
select  the  waste  management  area(s), 
thai  is  protective  of  human  health  and 
the  environment,  based  on  the  following 
factors: 

(i)  Number,  spacing,  and  orientation  of 
units; 


(ii)  Waste  types  handled:  and 

(iii)  Hydrogeologic  setting. 

***** 

5.  In  §  264.96  by  revising  paragraphs 
(a)  and  (c). 

§  264.96    Compliance  period. 

(a)  The  Regional  Administrator  will 
specify  in  the  facility  permit  the 
compliance  period  during  which  the 
ground-water  protection  standard  of 
I  264.92  applies.  The  compliance  period 
is  the  number  of  years  equal  to  the 
active  life  of  the  waste  management 
area  (including  any  waste  management 
activity  prior  to  permitting  and  the 
closure  period).  If  a  facility  contains 
more  than  one  waste  management  area 
as  described  by  §  264.95(b)(2),  the 
individual  waste  management  area  will 
have  an  individual  compliance  period. 
***** 

(c)  If  the  owner  or  operator  is  engaged 
in  a  corrective  action  program  at  the  end 
of  the  compliance  period  specified  in 
paragraph  (a)  of  this  section,  the 
compliance  period  is  extended  until  the 
owner  or  operator  can  demonstrate  that 
the  ground-water  protection  standard  of 
§  264.92  has  not  been  exceeded  for  a 
period  of  three  consecutive  years  or 
alternate  time  period  based  on  site- 
specific  conditions. 

6.  In  §  264.97  by  revising  paragraphs 
(a)(2),  (b),  and  (e)  and  by  adding 
paragraphs  (a)(3),  (c)(1)  and  (c)(2)  to 
read  as  follows: 

§  264.97    Ground-water  monitoring 
requirements. 

***** 

(a)  *  *  * 

(2)  Represent  the  quality  of  groimd- 
water  passing  the  point  of  compliance. 
The  Regional  Administrator  shall 
require  ground-water  monitoring  in  the 
uppermost  aquifer,  which  may  include, 
but  is  not  limited  to,  low-yielding 
saturated  zones  such  as  perched  water 
tables  in  order  to  detect  early  migration 
of  contaminants. 

(3)  The  Regional  Administrator  can 
require  unsaturated  zone  monitoring 
where  monitoring  of  the  unsaturated 
zone  would  aid  in  detecting  early 
migration  of  contaminants  into  ground 
water. 

(b)  If  approved  by  the  Regional 
Administrator,  separate  ground-water 
monitoring  systems  are  not  required  for 
each  regulated  unit  when  the  facility  has 
several  regulated  units  and  meets  one  or 
both  of  the  conditions  under 

§  264.95(b)(2)(ii)  concerning  multi-unit 
monitoring. 

(c)  *  *  * 

(1)  The  design,  installation, 
development,  and  decommission  of  any 
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monitoring  wells,  piezometers  and  other 
measurement,  sampling,  and  analytical 
devices  must  be  documented  in  the 
operating  record; 

(2)  The  monitcring  wells,  piezometers, 
and  other  measurement,  sampling,  and 
analytical  devices  must  be  operated  and 
maintained  so  that  they  perform  to 
design  specifications  throughout  the  life 
of  the  monitoring  program. 
***** 

(e)  The  ground-water  monitoring 
program  must  include  measurement, 
sampling,  and  analytical  methods  that 
accurately  assess  ground-water  quality 
and  provide  early  detection  of 
hazardous  constitutents  entering  the 
uppermost  aquifer.  The  methods  must  be 
documented  in  the  operating  record  and 
include  quality  assurance  and  quality 
control  procedures. 
***** 

7.  In  §  264.98  by  revising  paragraphs 
(e).  (h)(5)  introductory  text.  (i)(2),  and 
(i](3]  to  read  as  follows: 

§  264.98    Detection  monitoring  program. 

***** 

(e)  The  owner  or  operator  must 
determine  the  ground-water  flow  rate 
and  direction  in  the  uppermost  aquifer  if 
any  well  exhibits  a  significant  change  in 
water  level. 
***** 

(h)  *  *  * 

(5)  Within  180  days,  or  within  an 
alternate  time  period  approved  by  the 
Regional  Administrator,  submit  to  the 
Regional  Administrator: 
*        *        *        * 

(i)  *  *  * 

(2)  Submit,  within  90  days  or  an 

alternate  time  period  approved  by  the 
Regional  Administrator,  a  report  to  the 
Regional  Administrator  which 
demonstrates  that  a  source  other  than  a 
regulated  unit  caused  the  increase  or 
that  the  increase  resulted  from  an  error 
in  sampling,  analysis,  or  evaluation; 

(3)  Within  90  days,  or  within  an 
alternate  time  period  approved  by  the 
Regional  Administrator,  submit  to  the 
Regional  Administrator  an  application 
for  a  permit  modification  to  make  any 


appropriate  changes  to  the  detection 
monitoring  program  at  the  facility;  and 

***** 

8.  In  §  264.99  by  revising  paragraphs 
(e),  and  (f),  revising  paragraphs  (j)(2) 
and  (j)(3),  and  redesignating  existing 
paragraphs  (k)  and  (1)  as  (1)  and  (m),  and 
adding  new  paragraph  (k)  as  follows: 

§  264.99    Compliance  monitoring  program. 

***** 

(e)  The  owner  or  operator  must 
determine  the  ground-water  flow  rate 
and  direction  in  the  uppermost  aquifer  if 
any  well  exhibits  a  significant  change  in 
water  level. 

(f)  The  owner  or  operator  must 
analyze  samples  from  all  monitoring 
wells  at  the  compliance  point  for 
constituents  identified  in  Appendix  IX  of 
Part  264  of  this  chapter,  unless  the 
Regional  Administrator  has  excluded 
them  under  paragraph  (b)  of  §  264.93. 
Samples  must  be  analyzed  at  least 
annually  to  determine  whether 
additional  hazardous  constituents  are 
present  in  the  uppermost  aquifer.  If  the 
owner  or  operator  finds  Appendix  IX 
constituents  in  the  ground  water  that  are 
not  identified  in  the  permit  as  hazardous 
constituents,  the  owner  or  operator  must 
report  the  concentrations  of  these 
constituents  to  the  Regional 
Administrator  within  seven  days  after 
completion  of  analysis. 
***** 

(J)  *  *  * 

(2)  Submit  a  report  to  the  Regional 
Administrator  which  demonstrates  that 
a  source  other  than  a  regulated  unit 
caused  the  standard  to  be  exceeded  or 
that  the  apparent  noncompliance  with 
the  standard  resulted  from  error  in 
satnpling,  analysis,  or  evaluation; 

(3)  Within  90  days,  or  within  an 
alternate  time  period  approved  by  the 
Regional  Administrator,  submit  to  the 
Regional  Administrator  an  application 
for  a  permit  modification  to  make  any 
appropriate  changes  to  the  compliance 
monitoring  program  at  the  facility;  and 
***** 

(k)  If  at  any  time  during  the  course  of 
a  compliance  monitoring  program,  the 


owner  or  operator  can  demonstrate  that 
concentrations  of  hazardous 
constituents  no  longer  exceed 
background  values,  using  the  statistical 
procedure  in  §  264.97(h),  for  a  period  of 
time  based  on  site-specific  conditions, 
the  Regional  Administrator  miiy 
determine  that  an  unregulated  source  or 
an  error  in  sampling,  analysis,  or 
evaluation  made  it  appear  that  the 
applicable  standard  had  been  exceeded. 
Upon  such  a  demonstration,  the 
Regional  Administrator  may  specify  that 
the  owner  or  operator  may  return  to  a 
detection  monitoring  program  under 
S  264.98. 


PART  270-EPA-ADMINISTEREO 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

9.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  Sections  1006.  2002,  3005,  3007, 
and  7004  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6905, 6012, 6925, 6927, 
unless  otherwise  noted. 


10.  In  S  270.14  by  revising  paragraph 
(c)(4)  to  read  as  follows: 

§  270. 1 4    Contents  of  Part  B:  General 
requirements. 

***** 

(c)  *  *  *    • 

(4)  A  description  of  all  contamination 
that  has  entered  the  ground  water  from 
a  regulated  unit  at  the  time  the 
application  was  submitted  that: 

(i)  Delineates  the  extent  of 
contamination  on  the  topographic  n»ep 
required  under  paragraph  (b)(19)  of  this 
section; 

(ii)  Identifies  the  concentration  of 
each  Appendix  IX  constituent,  of  Part 
264  of  this  chapter,  throughout  the  zone 
of  contamination  or  identifies  the 
maximum  concentrations  of  each 
Appendix  IX  constituent  within  the  zone 
of  contamination. 
***** 

[FR  Doc.  88-16639  Filed  7-25-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adutt 
Education 

Cooperative  Demonstration  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Priority  and 
Selection  Criteria  for  Fiscal  Years  1988 
and  1989. 

summary:  The  U.S.  Secretary  of 
Education  (Secretary)  proposes  to 
establish  an  absolute  priority  for  the 
fiscal  years  1988  and  1989  grant 
competitions  under  the  Cooperative 
Demonstration  Program.  Under  the 
priority,  funds  would  be  reserved  for 
exemplary  dropout  prevention  and 
reentry  projects  in  vocational  education 
that  would  be  coordinated  with  an  in- 
depth  Federal  evaluation  of  this 
program.  The  Secretary  also  proposes  to 
use  new  selection  criteria  in  evaluating 
applications  submitted  for  this 
competition. 

date:  Comments  must  be  received  on  or 
before  August  25, 1988. 
address:  Comments  should  be 
addressed  to  Kate  Holmberg,  National 
Projects  Branch,  Division  of  Innovation 
and  Development,  Office  of  Vocational 
and  Adult  Education  (Room  519. 
Reporters  Building],  400  Maryland 
Avenue  SW.,  Washington.  DC  20202- 
5516.  Telephone  (202)  732-2363. 
supplementary  information: 

Program  Information 

Although  some  statistics  indicate  that 
the  overall  dropout  rate  in  this  country 
may  have  leveled  off  or  even  decreased 
slightly  in  recent  years,  the  dropout  rate 
for  some  disadvantaged  groups  has 
become  intolerably  high.  In  addition, 
there  are  fewer  career  opportunities  for 
those  who  drop  out,  as  often  they  do  not 
possess  even  the  most  basic  skills 
required  for  most  jobs. 

The  problem  of  high  school  dropouts 
is  highlighted  in  the  Senate  Report  No. 
100-189  for  Pub.  L.  100-202  (Continuing 
Appropriations  for  Fiscal  Year  1988).  In 
this  report,  the  Congress  directed  the 
Department  of  Education  to  make 
available  $4,787,000  to  support 
exemplary  dropout  prevention  and 
reentry  programs  within  vocational 
education.  In  addition,  the  Department 
is  to  evaluate  the  effectiveness  of  these 
programs.  It  is  clear  that  Congress 
recognizes  the  serious,  negative  effects 
that  the  dropout  problem  has  on  our 
society  and  intends  that  funds  be  used 
to  amehorate  this  problem  through  the 
use  of  vocational  education. 

Many  education  program 
administrators  believe  that  participation 


in  vocational  education  programs  can  in 
itself  help  to  lower  dropout  rates. 
Moreover,  certain  components  of 
vocational  training  such  as  job 
readiness  training,  work  experience,  and 
indivdualized  instruction  have  been 
found  to  be  very  effective  in  woricing 
with  potential  or  actual  dropouts.  This 
program  will  be  able  to  test  these 
theories  in  order  to  demonstrate 
vocational  education's  role  in  dropout 
prevention. 

The  Secretary,  therefore,  proposes  to 
award  grants  under  the  Cooperative 
Demonstration  Program  for  model 
exemplary  projects  that  have  proven  to 
be  effective  in  dealing  with  the  problems 
of  potential  or  actual  dropouts. 
Applicants  must  be  able  to  provide 
evidence  of  program  success  based  on 
past  performance. 

In  order  to  assess  the  effectiveness  of 
the  projects  funded  and  to  identify 
which  of  the  exemplary  projects  have 
models  most  suitable  for  replication,  the 
Department  of  Education  will  conduct 
an  independent  evaluation  under  this 
program. 

Priority 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  34  CFR 
75.105(c)(3),  the  Secretary  proposes  to 
establish  an  absolute  priority  by 
reserving  funds  under  the  Cooperative 
Demonstration  Program  in  fiscal  years 
1988  and  1989  to  support  exemplary 
models  of  dropout  and  reentry  projects 
within  vocational  education.  Projects 
must  exhibit  exemplary  approaches  for 
encouraging  vocational  education 
students  to  remain  in  school  or  for 
encouraging  dropouts  to  reenter  school 
(or  other  alternative  training  programs) 
through  vocational  education  programs. 
Exemplary  approaches  in  past 
successful  dropout  projects  have 
included  such  factors  as  small  class 
size,  individualized  treatment, 
recruitment,  and  thorough  assessment 
and  feedback  on  student  progress  as  a 
part  of  their  comprehensive  programs.  In 
addition,  projects  should  be  located  in 
communities  with  high  dropout  rates. 

Applicants  must  provide  evidence  of 
the  success  of  the  approach  the  project 
will  demonstrate.  Results  of  past 
performance  must  include  empirical 
data  on  the  performance  of  project 
participants  such  as  improved  dropout 
rates,  increased  attendance  rates,  and 
successful  grade  progression. 

All  applicants  must  agree  to 
participate,  if  selected,  in  a  Federal 
evaluation.  That  evaluation  would 
require  the  applicants  to  establish 
control  groups  through  random 
assignment  of  participants  to  their 


projects  or  to  establish  comparison 
groups  through  matched  pairs. 
Applicants  that  are  prohibited  by  State 
law  from  engaging  in  random 
assignment  vtrill  be  excused  from 
consideration  for  this  approach  but  may 
still  be  required  to  participate  in  the 
Federal  evaluation  through  a  matched 
pairs  design. 

Federal  Evaluation 

The  Secretary  intends  to  conduct  an 
independent  evaluation  of  the 
effectiveness  of  as  many  as  two-thirds 
of  the  dropout  prevention  and  reentry 
demonstration  projects  funded  under 
this  program.  This  in-depth  evaluation 
will  require  detailed  collection  of  data 
on  the  project  and  participants,  entailing 
some  additional  effort  on  the  part  of 
project  staff  in  recordkeeping.  The  in- 
depth  evaluation  will  involve  the  use  of 
comparison  groups  developed  through: 

•  Random  assignment  of  potentially 
eligible  participants  to  the  program  or 
the  control  group,  or 

•  The  use  of  matched  pairs — a 
method  that  identifies  non  participants 
who  have  characteristics  that  are 
similar  to  those  of  the  program 
participants. 

The  appropriate  method  of  selecting  a 
comparison  group  will  be  determined, 
based  on  program  characteristics,  by  an 
independent  evaluator  under  contract 
with  the  U.S.  Department  of  Education. 
A  project  will  need  more  potentially 
eligible  participants  than  openings  to 
qualify  for  random  assignment.  In  order 
to  match  pairs,  there  must  be  a  readily 
identifiable  population  from  which 
selections  can  be  made. 

Random  Assignment 

Random  assignment  of  potentially 
eligible  participants  is  the  most  rigorous 
method  of  evaluating  program  effects. 
When  participants  are  randomly 
assigned  to  a  program  or  to  a  control 
group,  all  independent  variables  (i.e. 
ability,  motivation,  socioeconomic 
background)  are  controlled.  Individuals 
in  the  control  group  will  receive  no 
services  from  the  project  funded  under 
this  program,  but  will  be  free  to  receive 
other  available  services.  The  use  of  the 
random  assignment  methodology  is  to 
test  the  impact  of  the  program  on 
participants  versus  the  impact  of  other 
available  services  on  individuals  with 
similar  characteristics. 

Matched  Pairs 

An  alternative  evaluation  design  is 
the  selection  of  a  comparison  group  that 
is  matched  with  the  participant  group  on 
various  characteristics.  While  this 
design  is  used  more  frequently  than 
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random  assignment,  it  is  less  rigorous.  It 
is  difficult  to  match  participants,  with 
non-participants  on  multiple 
characteristics.  As  a  result,  differences 
in  outcome  measures  between  program 
participants  and  persons  in  the  matched 
comparison  groups  are  sometimes  not 
necessarily  related  to  program  effects, 
but  rather  to  factors  not  matched.  For 
instance,  one  of  the  most  difficult 
factors  to  control  for  in  a  matched 
evaluation  design  is  motivation. 
Program  participants  could  be  expected 
to  be  more  motivated  than  non- 
participants  unless  program  participants 
are  randomly  assigned. 

The  contractor  will  work  closely  with 
each  project  selected  for  in-depth 
evaluation  in  implementing  the 
evaluation  design  procedures.  In  the 
Spring  of  1989,  the  contractor  will  visit 
the  selected  project  sites  to  observe 
program  characteristics  and  practices 
such  as  problems  and  successes  with 
program  implementation,  the 
employment  of  program  strategies,  and 
staff  and  participant  interactions. 

The  in-depth  evaluation  will  be 
implemented  beginning  in  the  Fall  of 
1989.  Participants  and  controls  will  be 
assigned  by  the  contractor  through 
random  assignment  or  matched  pairing. 
Data  will  be  collected  from  program 
participants  and  controls  on  factors 
such  as  demographic  characteristics, 
family  background,  academic  history, 
test  scores,  educational  expectations, 
and  attitudes  toward  education. 
Program  participants  who  complete  an 
open  exit  program  or  leave  the  program 
prior  to  completion  will  be  followed  up 
on  an  ongoing  basis.  Participants  and 
controls  will  be  followed  up  in  the 
Spring  of  1990  and  Spring  of  1991  to 
collect  information  on  outcome 
measures  such  as  attendance,  program 
or  school  retention,  academic  progress, 
vocational  training,  educational 
expectations,  program  completion,  and 
job  placement.  The  evaluation  of  the 
effectiveness  of  dropout  prevention  and 
reentry  programs  in  vocational 
education  will  be  based  on  a 
comparison  of  program  participants  and 
controls  on  these  outcome  measures. 

Applicants  should  plan  and  budget  for 
their  own  independent  evaluations  in 
the  event  they  are  not  selected  to 
participate  in  the  Federal  evaluation. 
The  contractor  will  be  available  to 
provide  technical  assistance  to  projects 
not  selected  for  Federal  evaluation, 
including  assistance  in  refining  the 
design  of  their  evaluation,  data 
collection  procedures,  and  survey  forms. 
to  facilitate  the  collection  of  comparable 
data  by  all  funded  projects.  The 
Secretary  will  consider  that  the 


evaluation  requirements  on  34  CFR 
75.590  are  met  by  a  grantee's 
participation  in  the  in-depth  Federal 
evaluation. 

Criteria  For  Evaluating  Applications 

The  Secretry  proposes  to  use  the 
following  selection  criteria  and  to  assign 
points  as  indicated,  for  this  competition 
only. 

(a)  Need  (15  points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  addresses  the  needs  of 
the  targeted  population,  including — 

(1)  A  clear  description  of  the  needs  of 
the  proposed  target  population; 

(2)  Characteristics  of  that  population, 
including  numbers  to  be  served  directly; 

(3)  The  defmition  of  dropout  used  by 
the  applicant's  community  and  how  the 
dropout  rates  in  the  application  were 
computed; 

(4)  Specific  evidence  of  how  the 
proposed  project  will  meet  the  needs  of 
the  target  population; 

(5)  A  description  of  any  ongoing  and 
planned  activities  in  the  community 
relative  to  the  need,  including,  if 
appropriate,  the  relationship  to  the  State 
Plan  for  Vocational  Education; 

(6)  A  clear  statement  of  what  the 
project  seeks  to  demonstrate. 

(b)  Plan  of  Operation  (20  points) 
The  Secretary  reviews  each 

application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project, 
including — 

(1)  A  management  plan  that  describes 
the  chain  of  command,  how  staff  will  be 
managed,  how  coordination  among  staff 
will  be  accomplished,  and  timelines  for 
each  activity; 

(2)  A  clear  description  of  the 
interrelationship  of  goals,  objectives, 
and  activities; 

(3)  The  way  the  applicant  plans  to  use 
he  resources  and  personnel  from  the 
grant  to  achieve  each  objective;  and 

(4)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented.  These  groups  may 
include — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 
(ii)  Women; 

(iii)  Handicapped  persons;  and 
(iv)  The  elderly. 

(c)  Program  Factors  (25  points) 
The  Secretary  reviews  each 

application  to  determine  the  extent  to 
which  there  is — 

(1)  A  clear  description  of  the  model  to 
be  used,  including  services  to  be 
provided,  who  will  provide  them,  and 
how  they  will  be  provided; 


(2)  Evidence  of  past  successful 
performance  using  this  model  to  include 
empirical  data  such  as  lowered 
droupout  rates,  successful  grade 
progression,  improved  attendance,  and 
increased  graduation  of  GED  rates; 

(3)  A  complete  description  of  the 
methodology  to  be  used  including  some 
or  all  of  the  following  components — 

(i)  A  thorough  assessment  of 
individual  students; 

(ii)  Flexibility  in  the  structure  of  the 
present  delivery  system,  e.g..  in 
classroom  hours,  use  of  additional  staff, 
classroom  location,  and  student-teacher 
ratios; 

(iii)  Active  recruitment  activities; 

(iv)  Small  class  size; 

(v)  Thorough  assessment  and 
feedback  of  student  progress; 

(vi)  Individualized  treatment; 

(vii)  Coordination  of  vocational 
instruction,  academic  instruction,  and 
counselling  services; 

(viii)  Inclusion  of  some  relevant  work- 
related  experience;  and 

(ix)  Community  and  business 
involvement. 

(d)  Quality  of  Key  Personnel  (15 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project  including — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  on  the 
project; 

(iii)  The  time,  including  justification 
for  the  time,  that  each  one  of  the  key 
personnel,  including  the  project  director, 
will  commit  to  the  proposed  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
for  this  project  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
handicapping  condition. 

(2)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training  in  fields 
particularly  related  to  the  objectives  of 
the  project,  as  well  as  other  information 
that  the  applicant  provides. 

(e)  Evaluation  Plan  (15  points) 
The  Secretary  reviews  each 

application  to  determine  the  quality  of 
the  project's  independent  evaluation 
plan  for  the  project,  including  the  extent 
to  which — 

(1)  The  plan  includes  activities  during 
the  formative  stages  of  the  project  to 
help  to  guide  and  improve  the  project,  as 
well  as  a  final  evaluation  that  includes 
summary  data  and  recommendations; 
and 
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(2)  The  plan  includes,  at  a  minimum,  a 
description  of  the  participant  data  to  be 
collected  based  on  the  project 
objectives;  tracking  and  foUowup  of 
progress  by  all  project  participants 
throughout  the  project  period,  and 
outcome  measures  to  be  used  for  each 
objective. 

(f)  Budget  and  Cost-Effectiveness  (5 
points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  detailed  and  tied  to 
the  proposed  activities; 

(2)  The  budget  narrative  is 
explanatory  and  justifies  expenses; 

(3)  The  budget  is  adequate  to  support 
the  project;  and 

(4)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 


(g)  Adequacy  of  Resources  (5  points) 

The  Secretary  reviews  each 
application  to  determine  the  adequacy 
of  the  resources,  other  than  those 
provided  by  this  program,  and  that  the 
applicant  plans  to  devote  to  the  project, 
including  facilities,  equipment,  and 
supplies. 

Additional  Consideration 

The  Secretary  further  proposes  that,  in 
selecting  applications  for  funding,  the 
Secretary  may  consider  whether  funding 
a  particular  application  would 
contribute  to  the  funding  of  a  variety  of 
approaches. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  (a)  the  proposed  priority  for 


dropout  prevention  and  reentry  projects 
including  the  proposed  Federal 
evaluation  and  related  requirements; 
and  (b)  the  proposed  criteria. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection  during  and  after  the  comment 
period  in  Room  519,  Reporters  Building, 
300  7th  Street  SW..  Washington,  DC, 
between  the  hours  of  9:30  a.m.  and  3:00 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

(Authority:  20  U.S.C.  2411) 

Dated:  )une  10. 1988. 
William  |.  Bennett, 

Secretary  of  Education. 

|FR  Doc.  88-16731  Filed  7-25-88;  8:45  am) 
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Proclamation  5841  of  July  22,  1988         ! 
Lyme  Disease  Awareness  Week,  1988 
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By  the  President  of  the  United  States  of  America 

A  Proclamation       ""  | 

Lyme  disease  affects  a  growing  number  of  Americans  each  year.  It  has  been 
identified  in  more  than  30  States  and  has  afflicted  thousands  of  people  since 
its  first  recognition  in  1975. 

At  first  a  mystery,  the  cause  of  Lyme  disease  was  discovered  in  1982  by  a 
scientist  at  the  National  Institute  of  Allergy  and  Infectious  Diseases.  It  is  now 
known  that  the  bite  of  the  tiny  deer  tick  transmits  the  disease  to  humans  by 
transferring  the  causative  bacterium  to  the  bloodstream.  These  ticks  are  found 
primarily  in  wooded  areas  of  the  northeastern  and  midwestern  States,  but 
they  may  also  be  carried  on  domestic  animals,   such  as  cats  and  dogs. 

Early  symptoms  of  the  disease  often  include  a  slowly  expanding  red  rash, 
fatigue,  mild  headache,  pain  and  stiffness  in  muscles  and  joints,  a  slight  fever, 
or  swollen  glands.  The  disease  can  be  easily  treate^  in  its  early  stages  with 
antibiotics,  but  if  the  initial  symptoms  go  unnoticed  or  untreated,  more  serious 
manifestations  can  develop  later,  including  complications  affecting  the  heart, 
nervous  system,  and  joints. 

The  best  treatment  for  Lyme  disease  is  prevention.  People  must  know  the 
dangers  associated  with  ticks  and  take  necessary  precautions  when  hiking. 
They  should  check  regularly  for  the  presence  of  ticks,  know  how  to  remove 
them,  and  be  alert  for  the  symptoms  of  Lyme  disease. 

The  National  Institutes  of  Health  conducts  and  supports  research  to  help  find 
better  ways  to  prevent  and  treat  Lyme  disease  and  other  tick-borne  illnesses. 
We  can  be  grateful  for  these  and  all  efforts  in  the  fight  against  these 
afflictions. 

The  Congress,  by  House  Joint  Resolution  569,  has  designated  the  week  of  July 
24  through  July  30,  1988,  as  "Lyme  Disease  Awareness  Week"  and  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 

NOW.  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  July  24  through  July  30,  1988,  as 
Lyme  Disease  Awareness  Week.  I  call  upon  all  government  agencies,  health 
organizations,  communications  media,  and  the  people  of  the  United  States  to 
observe  this  week  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-second  day 
of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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Presidential  Documents 


Title  3— 

The  Preside  It 


Memorandum  of  July  21,  1988 

Determination  Under  Section  301  of  the  Trade  Act 


Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  Section  301  of  the  Trade  Act  of  1974,  as  amended  (19  U.S.C.  2411), 
I  have  determined  that  the  Government  of  Brazil's  failure  to  provide  process 
and  product  patent  protection  for  pharmaceutical  products  is  unreasonable 
and  burdens  or  restricts  U.S.  commerce.  I  intend  to  take  appropriate  and 
feasible  action  in  response  to  this  policy  and  practice  of  the  Brazilian  Govern- 
ment. For  this  purpose  I  am  directing  you,  as  the  United  States  Trade 
Representative,  to  hold  public  hearings  on  which  products  of  Brazil,  from  a  hst 
of  such  products  accounting  for  about  $200  million  in  trade,  are  the  most 
appropriate  candidates  for  increased  duties  or  other  import  restrictions. 

Reasons  for  Determination 

On  June  11,  1987,  the  Pharmaceutical  Manufacturers  Association  filed  a 
petition  under  Section  301  of  the  Trade  Act  of  1974,  as  amended,  complaining 
that  the  Government  of  Brazil  denies  process  and  product  patent  protection  to 
pharmaceutical  products.  On  July  23, 1987,  the  United  States  Trade  Represent- 
ative initiated  an  investigation  in  response  to  that  petition  (52  FR  28,223). 

Although  the  United  States  sought  a  mutually  satisfactory  accommodation  of 
our  concerns  through  consultations,  the  Government  of  Brazil  is  not  prepared 
to  modify  its  laws  sufficiently  to  provide  adequate  intellectual  property 
protection  for  these  important  products.  The  resulting  lack  of  adequate  protec- 
tion impairs  the  ability  of  U.S.  firms  to  recoup  the  considerable  investment 
necessary  to  discover  and  market  pharmaceutical  products.  Moreover,  lack  of 
adequate  patent  protection  reduces  the  incentive  for  future  investment  in 
research  and  development  of  new  pharmaceuticals. 

In  response,  I  am  determining  that  Brazil's  policies  and  practices  in  this  regard 
are  unreasonable  and  burden  or  restrict  U.S.  commerce,  and  I  intend  to  take 
appropriate  and  feasible  action.  I  am  directing  the  United  States  Trade 
Representative  to  hold  public  hearings  on  products  of  Brazil  that  are  candi- 
dates for  such  action  (through  increased  duties  or  other  import  restrictions). 

I  would  strongly  prefer  that  the  Government  of  Brazil  agree  to  provide 
adequate  and  effective  process  and  product  patent  protection  for  pharmaceuti- 
cal products.  Our  goal  under  Section  301  is  to  open  foreign  markets  to  U.S. 
trade  and  investment  and  to  obtain  adequate  and  effective  enforcement  of 
intellectual  property  rights;  it  is  not  to  close  our  own  market  in  response  to 
unfair  practices. 

This  determination  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  July  21,  1988. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having 
general  applicability  and  legal  effect,  most 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  Ksted  in  ttie 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  734 

Public  Financial  Disclosure,  Conflicts 
of  Interest,  and  Standards  of  Conduct 
for  Federal  Employees 

agency:  Office  of  Government  Ethics, 
Office  of  Personnel  Management. 
action:  Final  rule. 

SUMMARY:  This  document  makes  final  a 
procedural  rule  relating  to 
administrative  determinations  with 
respect  to  revocations  of  trust 
certifications  and  trustee  approvals  for 
qualified  blind  trusts  which  have  been 
certified  by  the  Office  of  Government 
Ethics  pursuant  to  Title  II  of  the  Ethics 
in  Government  Act  of  1978.  The  rule 
provides  that  such  certifications  and 
approvals  may  be  revoked  subject  to  the 
procedure  adopted,  with  the  parties 
being  apprised  of  the  pendency  of  such 
action  and  the  grounds  upon  which  it  is 
premised  with  an  opportunity  to  present 
evidence  and  submit  statements. 
EFFECTIVE  DATE:  ]uly  27,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Smith.  202-632-7642. 
SUPPLEMENTARY  INFORMATION:  The 
Director  of  the  Office  of  Government 
Ethics  has  found  good  cause  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  the  30-day  delay  in 
effectiveness.  This  regulation  is 
procedural  in  nature,  exempt  from  5 
U.S.C.  553. 

E.G.  12291 

The  Office  of  Government  Ethics  has 
determined  that  this  is  not  a  major  rule 
as  defined  under  section  1(B)  of  E.O. 
12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 


substantial  number  of  small  entities 
because  it  only  has  an  affect  with 
respect  to  the  qualified  trusts  of  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  734 

Conflicts  of  interest.  Government 
employees.  Trusts  and  trustees. 

Office  of  Government  Ethics. 
Frank  Q.  Nebeker, 

Director. 

Accordingly.  5  CFR  Part  734  is 
amended  as  follows: 

PART  734— EXECUTIVE  PERSONNEL 
FINANCIAL  DISCLOSURE 
REQUIREMENTS 

1.  The  authority  citation  for  Part  734 
continues  to  read  as  follows: 

Autliority:  Titles  11  and  IV  of  Pub.  L  95-521 
(October  26. 1978).  as  amended  by  Pub.  L.  96- 
19  (June  13, 1979)  5  U.S.C.  Appendix  994;  Pub. 
L  98-150  (November  11. 1983). 

2.  The  flush  language  following 

§  734.405(a)(2)  is  revised  to  read  as 
follows: 

§  734.405    Certification  of  trusU  proposed 
for  qualification;  other  matters. 

(a)  General  rule.  *  *  * 

***** 

only  if  it  is  established  to  the  Director's 
satisfaction  that  the  requirements  of 
section  202  of  the  Act  and  this  subpart 
have  been  met  and  that  certification  in 
the  case  is  in  the  public  interest  and 
consistent  with  the  policies  established 
by  those  provisions  and  other  applicable 
laws  and  regulations.  Certification  shall 
be  indicated  by  a  letter  from  the 
Director  to  the  interested  parties  or  their 
representative.  The  certification  of 
qualified  trusts  and  the  Office  of 
Government  Ethic's  blind  trust  program 
are  for  the  primary  benefit  of  the  public 
through  ensuring  the  confidence  of  the 
public  in  the  integrity  of  the 
Government's  decisional  processes  and 
officials.  The  Office  shall  maintain  a 
continuing  assessment  of  the 
appropriateness  of  any  certification 
which  has  been  granted.  Certification  of 
a  trust  may  be  revoked  pursuant  to  the 
rules  of  Subpart  I  of  this  part.  The  terms 
of  a  qualified  trust  are  normally 
irrevocable.  The  terms  may  not  be 
amended,  except  with  the  prior  written 
approval  of  the  Director  upon  a  showing 
of  necessity  and  appropriateness. 


3.  Section  734.406(a]  is  revised  to  read 
as  follows: 

§  734.406    independent  trustee,  defined. 

(a)  General  rule.  For  purposes  of  this 
subpart,  the  term  "independent  trustee" 
shall  include  any  person  referred  to  in 
paragraph  (b)  of  this  section  who.  under 
all  the  facts  and  circumstances,  is 
determined  by  the  Director,  Office  of 
Government  Ethics  to  be  independent  of 
any  interested  party  with  respect  to  a 
trust  proposed  for  qualification  under 
this  subpart.  Appropriate  documentation 
to  establish  the  independence  of  a 
proposed  trustee  or  any  other  person  to 
be  designated  in  a  trust  instrument  shall 
be  submitted  to  the  Office  of 
Government  Ethics  in  writing.  Approval 
of  a  proposed  trustee  or  any  other 
person  designated  in  a  trust  instrument 
to  perform  fiduciary  duties  shall  be 
granted  only  if  it  is  established  to  the 
Director's  satisfaction  that  the 
requirements  of  section  202  of  the  Act 
and  this  subpart  have  been  met  and  that 
approval  in  the  case  is  in  the  public 
interest  and  consistent  with  the  policies 
established  by  those  provisions  and 
other  applicable  laws  and  regulations. 
The  Director  shall  indicate  approval  of  a 
proposed  trustee,  and  of  any  other 
person  designated  in  the  trust 
instrument  to  perform  fiduciary  duties 
including  those  of  an  investment 
adviser,  by  personal  signature  on 
properly  executed  Certificates  of 
Independence  submitted  to  the  Office  of 
Government  Ethics  in  the  form 
prescribed  by  Appendix  A  of  this  part. 
Certification  shall  be  indicated  by  a 
letter  from  the  Director  to  the  interested 
parties  or  their  representative.  The 
approval  of  proposed  trustees  and  other 
persons  designated  in  trust  instruments 
and  the  Office  of  Government  Ethic's 
blind  trust  program  are  for  the  primary 
benefit  of  the  public  through  ensuring 
the  confidence  of  the  public  in  the 
integrity  of  the  Government's  decisional 
processes  and  officials.  The  Office  shall 
maintain  a  continuing  assessment  of  the 
appropriateness  of  any  approval  which 
has  been  granted.  Approval  of  a  trustee 
or  any  other  designated  person  may  be 
revoked  pursuant  to  the  rules  of  subpart 
1. 
***** 

4.  A  new  Subpart  I  is  added  to  Part 
734  to  read  as  follows: 
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Subpwt  I— AulM  for  Administrative 
Determination*  Witli  Respect  to 
Revocations  of  Trust  Certificates  and 
Trustee  Approvals 

734.901  Purpose  and  scope. 

734.902  Oermitions. 

734.903  Detenninations. 

Subpart  I— Rules  for  Administrative 
Determinations  With  Respect  to 
Revocations  of  Trust  Certificates  and 
Trustee  Approvals 

§  734.901    Purpose  and  scope. 

(a)  Purpose.  This  subpart  establishes 
the  procedures  of  the  Office  of 
Government  Ethics  with  respect  to  its 
enforcement  of  the  qualified  blind  trust, 
qualified  diversified  trust,  and 
independent  trustee  provisions  of  Title  II 
of  the  Ethics  in  Government  Act  of  1978 
and  the  regulations  issued  thereunder 
(Subpart  D  of  this  Part). 

(b)  Scope.  This  subpart  applies  to  all 
trust  certifications  and  trustee  approvals 
pursuant  to  §5  734.405(a)  and  734.406(a). 
respectively. 

§734.902    Definitions. 

For  purposes  of  this  subpart  (unless 
otherwise  indicated) — 

"Senior  Attorney"  means  the  Office  of 
Government  Ethics  employee  designated 
as  the  manager  of  the  qualified  trust 
program. 

"Trust  restrictions"  mean  the 
applicable  provisions  of  Title  II  of  the 
Ethics  in  Government  Act  of  1978, 
subpart  D  of  this  Part,  and  the  trust 
instrument. 

§734.903    Determinations. 

(a)  Apparent  violations  of  trust 
restrictions.  Whenever  the  Senior 
Attorney  has  reason  to  believe  that — 

(1)  A  violation  of  the  trust  restrictions, 

(2)  A  transaction  or  occurrence  which 
is  incompatible  with  the  statutory 
scheme  for  qualified  trust  administration 
or  applicable  trust  instrument,  or 

(3)  Facts  and  circumstances  relating  to 
the  trust  arrangement  or  the  parties 
thereto  which  may  bring  the  blind  trust 
program  into  public  disrepute  through 
adversely  affecting  the  confidence  of  the 
public  in  the  integrity  of  the 
Government's  decisional  processes  and 
officials. 

May  warrant  the  revocation  of  a  trust 
certification  or  trustee  approval 
previously  granted  pursuant  to 
§  734.405(a)  or  §  734.406(a),  respectively, 
he  may,  pursuant  to  the  procedure 
specified  by  paragraph  (b)  of  this 
section,  review  the  matter  and  submit 
his  findings  to  the  Director  with  a 
recommendation  concerning  final 
action. 


(b)  Review  procedure.  In  his  review  of 
the  matter,  the  Senior  Attorney  shall — 

(1)  Undertake  such  examination  and 
analysis  of  the  matter  in  issue  as  he 
deems  reasonably  appropriate; 

(2)  Provide  the  trustee  (and  any  other 
person  designated  in  the  trust 
instrument  to  perform  fiduciary  duties] 
and,  if  appropriate,  the  interested 
parties,  with — 

(i)  Notice  that  (as  applicable) 
revocation  of  the  trust's  certification  or 
trustee  approval  is  under  consideration 
pursuant  to  the  procedure  provided  for 
by  this  subpart. 

(ii)  A  summary  of  the  matter  in  issue 
which  shall  state  the  preliminary  facts 
and  circumstances  of  the  transactions  or 
occurrences  involved  with  sufficient 
specificity  to  permit  the  recipients  to 
determine  the  nature  of  the  allegations, 
and 

(iii)  Notice  that  the  recipients  have  an 
opportunity  to  present  evidence  and 
submit  statements  on  such  matter  in 
issue. 

Within  ten  business  days  of  their  actual 
receipt  of  such  notices  and  summary  or 
of  the  transmittal  of  such  notices  and 
summary  by  overnight  postal  delivery 
(or  equivalent  means)  to  their  addresses 
of  record  within  the  United  States;  and 

(3)  Examine  and  analyze  such 
evidence  and  statements  on  the  matter 
in  issue  which  have  been  timely 
submitted  pursuant  to  paragraph  (b)(2) 
of  this  section. 

(c)  Determination.  In  making  his 
determination  with  respect  to  a  matter 
under  this  section,  the  Director  shall 
consider  the  findings  and 
recommendations  concerning  final 
action  of  the  Senior  Attorney  pursuant 
to  paragraph  (a)  of  this  section,  as  well 
as  the  written  record  of  the  review  of 
the  matter  pursuant  to  paragraph  (b)  of 
this  section.  The  Director  may,  as  he 
deems  appropriate — (1)  execute  an 
order  effectuating  a  revocation,  (2) 
resolve  the  matter  through  such  other 
remedial  action  as  is  within  his 
authority,  (3)  order  further  examination 
and  analysis  of  the  matter  in  issue,  or  (4) 
set-aside  the  recommendation  of  the 
Senior  Attorney.  If  an  order  effectuating 
a  revocation  is  executed,  the  parties  to 
the  trust  instrument  shall  be 
expeditiously  notified  in  writing.  The 
notice  shall  state  the  grounds  upon 
which  the  revocation  has  been 
premised;  and  (as  appropriate),  that  the 
trust  may  no  longer  be  considered  a 
qualified  blind  or  qualified  diversified 
trust,  as  the  case  may  be,  for  any 
purpose  under  Federal  law,  or  that  the 
trustee  (or  any  other  person  designated 
in  the  trust  instrument  to  perform 
fiduciary  duties)  may  no  longer  serve  in 


any  capacity  with  respect  to  the  trust 
and  must  be  replaced  by  a  successor, 
subject  to  the  prior  written  approval  of 
the  Director. 

[PR  Doc.  88-16833  Filed  7-28-88;  8:45  am] 

BILUNO  CODE  S32S-01-M 


DEPARTMENT  OF  AGRICULTURE 

Office  Of  the  Secretary 

7  CFR  Part  6 

Regulations  Governing  Allocations  of 
Sugar  Import  Quotas;  Other  Specified 
Countries  or  Areas 

AQENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Interim  rule. 

SUINMARY:  This  rule  modifies  the 
allocation  provisions  governing  sugar 
import  quotas  for  these  countries  or 
areas  which  are  designated  as  "Other 
Specified  Countries  and  Areas"  (more 
commonly  known  as  the  "basket 
category").  This  rule  modifies  the 
maximum  quota  allocated  to  each 
country  in  the  basket  category  to 
provide  countries  or  areas  in  the  basket 
category  with  reasonable  access  to  the 
United  States  sugar  market,  in  light  of 
changed  circumstances  affecting  such 
access.  Each  such  country  will  receive 
an  annual  quota  equal  to  its  pro  rata 
share  of  the  percentage  quota  for  the 
basket  category,  or  8,000  short  tons,  raw 
value,  whichever  is  greater. 
EFFECTIVE  DATE:  July  27,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Nuttall,  Foreign  Agricultural 
Service,  Department  of  Agriculture, 
Washington,  DC  20250,  Telephone:  (202) 
447-2916. 

SUPPLEMENTARY  INFORMATION:  This  rule 
involves  a  foreign  affairs  function  of  the 
United  States.  Accordingly,  the 
provisions  of  5  U.S.C.  553  do  not  apply 
and  no  regulatory  fiexibilify  analysis  is 
required  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  rule  has 
been  reviewed  under  Department  of 
Agriculture  procedures  required  by 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major"  since  the 
rule  does  not  have  any  of  the  effects 
specified  in  those  documents. 

Presidential  Proclamation  No.  4941  of 
May  5, 1982  (47  FR  19661)  established  a 
country-by-country  quota  system  for  the 
importation  of  sugar  into  the  United 
States.  Under  the  import  quota 
allocation  provisions  established  under 
the  Proclamation,  each  country  was 
allocated  a  specific  percentage  of  the 
quota  if  that  percentage  was  .7  percent 
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or  greater.  A  specified  percentage  of  the 
total  quota  amount  was  allocated  to  a 
group  of  countries  specified  in  the 
Proclamation  and  designated  as  "Other 
Specified  Countries  and  Areas"  (more 
commonly  known  as  the  "basket 
category").  The  percentage  allocation  of 
the  quota  to  the  basket  category  was 
pooled  and  each  country  competed  on  a 
first-come-first-serve  basis  for  the  entire 
allocation. 

I*roclamation  No.  4941  further 
provided  that  notwithstanding  the 
allocation  provisions  set  forth  in  the 
Proclamation,  the  Secretary  may,  after 
consultation  with  the  U.S.  Trade 
Representative,  the  Department  of  State, 
and  the  Department  of  the  Treasury, 
issue  regulations  modifying  the 
allocation  provisions  governing  "Other 
Specified  Countries  and  Areas"  if  the 
Secretary  determines  that  such 
modifications  are  appropriate  to  provide 
such  countries  and  areas  reasonable 
access  to  the  United  States  sugar 
market. 

These  allocation  provisions  were 
modified  in  an  interim  rule  published  in 
the  Federal  Register  on  August  11, 1982 
(47  FR  34769]  to  provide  that  each 
country  in  the  basket  category  would 
have  a  specific  annual  quota.  Under  that 
interim  rule,  each  country  received  a 
quota  allocation  equal  to  its  pro  rata 
share  of  the  quota  allocation  for  the 
basket  category,  or  16,500  short  tons, 
raw  value,  whichever  was  greater. 

The  interim  rule  (47  FR  34769)  was 
adopted  as  a  final  rule  with  a 
modification  and  was  published  in  the 
Federal  Register  on  December  6, 1985  (50 
FR  49919).  The  final  rule  modified  the 
maximum  level  allocated  to  individual 
countries  in  the  basket  category.  Each 
country  received  a  quota  allocation 
equal  to  its  pro  rata  share  of  the  quota 
allocation  for  the  basket  category,  or 
12,500  short  tons,  raw  value,  whichever 
is  greater. 

The  final  rule  (50  FR  49919)  was 
further  modified  by  an  interim  rule 
published  in  the  Federal  Register  on 
Decembe.- 18, 1988  (51  FR  45295)  which 
reduced  the  maximum  quota  allocated 
to  each  basket  country  to  a  level  equal 
to  its  pro  rata  share  of  the  percentage 
allocation  for  the  basket  category,  or 
7,500  short  tons,  raw  value,  whichever  is 
greater.  No  comments  were  received 
with  respect  to  the  interim  rule. 

The  interim  rule  (51  FR  45295)  was 
adopted  as  a  final  rule  with  a 
modification  and  was  published  in  the 
Federal  Register  on  December  18. 1987 
(52  FR  48079).  The  final  rule  modified 
the  maximum  level  allocated  to 
individual  countries  in  the  basket 


category.  Each  country  received  a  quota 
allocation  equal  to  its  pro  rata  share  of 
the  quota  allocation  for  the  basket 
category,  or  5.770  short  tons,  raw  value, 
whichever  is  greater. 

This  interim  rule  modifies  the  final 
rule  (52  FR  48079)  by  revising  the  quota 
amount  each  basket  country  will  receive 
to  a  level  equal  to  its  pro  rata  share  of 
the  percentage  allocation  for  the  basket 
category,  or  8,000  short  tons,  raw  value, 
whichever  is  greater. 

After  consultation  with  the  United 
States  Trade  Representative,  the 
Department  of  State,  and  the 
Department  of  the  Treasury,  the 
Secretary  of  Agriculture  has  determined 
that  the  modification  of  the  allocation 
provisions  covering  the  basket  category 
is  appropriate  to  provide  countries  or 
areas  in  the  basket  category  with 
reasonable  access  to  the  United  States 
sugar  market,  in  light  of  changed 
circumstances  affecting  such  access.  It 
has  also  been  determined  that  these 
provisions  are  appropriate  to  carry  out 
U.S.  obligations  under  the  General 
Agreement  on  Tariffs  and  Trade. 

List  of  Subjects  in  7  CFR  Part  6 

Agricultural  commodities.  Foreign 
trade.  Imports,  Quotas,  Sugar. 

Accordingly,  7  CFR  Part  6,  Subpart— 
Sugar  Import  Quotas  is  modified  as 
follows: 

PART  6— [AMENDED] 

1.  The  authority  citation  for  Subpart — 
Sugar  Import  Quotas  {§§  6.90-6.93) 
reads  as  follows: 

Authority:  Section  201,  Trade  Expansion 
Act  of  1962  (19  U.S.C.  1821):  Presidential 
Proclamation  4941,  May  5. 1982  (47  FR  19661): 
Headnotes  2  and  3,  Subpart  A,  Part  10, 
Schedule  1  of  the  Tariff  Schedules  of  the 
United  States  (19  U.S.C.  1202). 

2.  Section  6.91(a)(2)  is  revised  to  read 
as  follows: 

§  6.91    Allocation  of  Individual  Import 
quotas. 

(a)  *  *  * 

(1)  *  *  * 

(2)  8,000  short  tons,  raw  value. 

***** 

Signed  at  Washington,  DC  on  July  22, 1988. 

Richard  E.  Lyng. 

Secretary  of  Agriculture. 

[FR  Doc.  88-16935  Filed  7-25-88;  8:45  am] 

BltXIMa  CODE  341C  IS  il 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  300 
(Docket  No.  88-015] 

Incorporation  by  Reference;  Plant 
Protection  and  Quarantine  Treatment 
Manual 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the  Plant 
Protection  and  Quarantine  regulations 
to  give  notice  that  we  are  incorporating 
by  reference  at  7  CFR  300.1  a  revision  to 
the  Plant  Protection  and  Quarantine 
Treatment  Manual.  In  an  interim  rule 
effective  November  30, 1987,  we  added 
to  the  manual  a  hot  water  dip  as  an 
acceptable  treatment  procedure  for  the 
Carrot  variety  and  certain  other 
varieties  of  mangoes  from  Haiti. 
However,  we  inadvertently  listed 
incorrect  temperature  requirements  in 
the  manual;  the  previously  published 
temperature  requirements  are  applicable 
for  the  hot  water  dip  treatment. 
Therefore,  we  are  correcting  the  manual 
to  include  the  proper  temperature 
requirements. 

EFFECTIVE  DATE:  August  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Fons,  Senior  Staff  Officer. 
Technology  Development  Staff,  PPQ, 
APHIS,  USDA,  Room  626.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-6896. 
SUPPLEMENTARY  INFORMATION: 

Background 

Chapter  III  of  Tide  7,  Code  of  Federal 
Regulations  (regulations),  contains  the 
regulations  of  Plant  Protection  and 
Quarantine  (PPQ)  of  the  Animal  and 
Plant  Health  Inspection  Service.  Section 
300.1  of  the  regulations  incorporates  by 
reference  the  Plant  Protection  and 
Quarantine  Treatment  Manual  (PPQ 
Treatment  Manual).  The  PPQ  Treatment 
Manual  contains  procedures  and 
schedules  for  treating  various  regulated 
articles  so  that  these  articles  may  move 
into  or  within  the  United  States  and  not 
present  a  plant  pest  risk. 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective 
November  30, 1987  (52  FR  45596,  Docket 
87-127),  we  amended  §  300.1  of  the 
regulations  to  show  that  the  PPQ 
Treatment  Manual,  which  is 
incorporated  by  reference  and  on  file  at 
the  Office  of  the  Federal  Register,  had 
been  revised  to  include  a  hot  water  dip 
as  an  acceptable  treatment  for  the 
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Carrot  variety  and  certain  other 
varieties  of  mangoes  from  Haiti. 

Comments  on  the  interim  rule  were 
required  to  be  postmarked  or  received 
on  or  before  December  30, 1987.  We 
received  one  comment,  which  opposed 
the  interim  rule. 

The  State  of  California  Department  of 
Food  and  Agriculture  commented  that 
recent  interceptions  in  California  of  live 
Anastrepha  obliqua  in  Francis  variety 
managoes.  where  the  larvae  found  was 
third  instar  larvae  taken  from  green, 
hard  mangoes,  raises  some  questions 
about  the  efficacy  of  the  hot  water 
treatment  against  Anastrepha  obliqua  in 
any  variety  of  mango.  The  commenter 
believes  our  interim  rule  to  be 
premature,  and  therefore  recommends 
that  we  maintain  the  present  ban  on  hot 
water  treated  Francis  variety  mangoes. 
We  are  not  making  any  change  based  on 
this  comment.  The  California 
Department  of  Food  and  Agriculture 
admits  that  its  questions  about  the 
efficacy  of  the  treatment  are  based  on 
an  assumption  that  the  infected 
mangoes  were  treated  properly.  The  fact 
that  the  intercepted  mangoes  were 
infested  means  that  they  could  not  have 
been  treated  properly.  The  hot  water  dip 
treatment  we  approved  is  effective  in 
destroying  Anastrepha  obliqua  when 
conducted  in  accordance  with  the 
prescribed  procedures. 

When  we  revised  the  PPQ  Treatment 
Manual  in  November  1987  to  add  the 
Carrot  variety  to  the  hot  water  dip 
treatment,  we  inadvertently  listed 
incorrect  temperature  requirements.  We 
have  revised  the  PPQ  Treatment  Manual 
to  include  the  correct  temperature 
requirements.  These  revisions  are 
incorporated  by  reference  in  the 
regulations  at  7  CFR  300.1.  Plant 
Protection  and  Quarantine  field 
personnel  who  supervise  the  treatment 
were  instructed  to  follow  the  previously 
published  accurate  temperature 
requirements  for  the  hot  water  dip 
treatment.  All  hot  water  dip  treatments 
have  been  in  accordance  with  accurate 
procedures. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 


competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Most  mangoes  consumed  in  the 
United  States  are  imported.  Histo-ically. 
about  65  percent  of  the  mangoes 
consumed  annually  have  come  from 
Mexico.  Haiti  provides  about  11  percent, 
and  4  percent  come  from  other 
countries.  Domestic  production  is 
limited  to  2,100  acres  in  Florida.  In  fiscal 
year  1986,  this  area  produced  about  20 
million  pounds  of  the  fruit, 
approximately  20  percent  of  the 
mangoes  consumed  in  the  United  States. 
Because  of  the  growing  conditions 
necessary  for  mangoes,  we  do  not 
expect  U.S.  production  to  increase.  Most 
of  our  supply  will  continue  to  come  from 
foreign  sources.  We  also  do  not 
anticipate  that  this  rule  will  result  in  any 
decrease  in  the  demand  for  Florida 
mangoes,  which  have  a  well-established 
market. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  35016/ se?,). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  Subjects  in  7  CFR  Fart  300 

Incorporation  by  reference.  Plant 
diseases.  Plant  pests. 

Accordingly,  Title  7,  Chapter  III  is 
amended  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150ee,  161. 

2.  Section  300.1,  paragraph  (a)  is 
revised  to  read  as  follows: 


§  300. 1    Materials  Incoiporated  by 
reference. 

(a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
was  reprinted  May  1985,  and  includes 
all  revisions  issued  through  July  1988, 
has  been  approved  for  incorporation  by 
reference  in  7  CFR  Chapter  III  by  the 
Director  of  the  Office  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51. 
***** 

Done  in  Washington.  DC.  this  22nd  day  of 
)uly.  19ea 
Larry  B.  Slagie. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  88-16939  Filed  7-2&-88:  8.45  am| 
BILLING  COOE  3410-34-M 


Agricultural  Marketing  Service 

7  CFR  Part  1230 

[No.  LS-S8-015I 

Pork  Promotion,  Research,  and 
Consumer  Information  Program; 
Procedures  for  Conduct  of 
Referendum 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  The  purpose  of  this  action  is 
to  adopt  as  a  final  rule  regulations  for 
the  conduct  of  a  referendum  which  were 
proposed  in  the  Federal  Register  on  June 
8. 1988.  The  Pork  Promotion  Research, 
and  Consumer  Information  Act  of  1985 
authorizes  the  establishment  of  a 
national  industry  funded  and  operated 
pork  promotion  research  and  consumer 
information  program.  Pursuant  to  the 
Act,  a  referendum  among  pork 
producers  and  importers  of  porcine 
animals,  pork,  and  pork  products  will  be 
conducted  to  determine  whether  the 
Pork  Promotion,  Research,  and 
Consumer  Information  Order  which  was 
implemented  September  5. 1906,  should 
be  continued.  The  Act  requires  the 
Secretary  to  conduct  such  referendum 
between  24  months  and  30  months  after 
the  issuance  date  of  an  Order  to 
determine  whether  the  Order  should  be 
continued.  Accordingly,  the  referendum 
must  be  held  on  or  after  September  5. 
1988.  but  not  later  than  March  5. 1988. 
This  final  rule  establishes  the 
procedures  for  conducting  the  required 
referendum  on  September  7  and  8,  1988. 
date:  July  27. 1988. 

ADDRESS:  Ralph  L.  Tapp.  Chief. 
Marketing  Programs  and  Procurement 
Branch.  Livestock  and  Seed  Division, 
Agricultural  Marketing  Service  (AMS). 
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USDA,  Room  2610-So.,  P.O.  Box  96456. 
Washington.  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp.  Chief.  Marketing 
Programs  and  Procurement  Branch  (202) 
447-2650. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  to 
implement  Executive  Order  No.  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  classified  as  a  non-major 
rule  under  the  criteria  contained  therein. 

This  action  has  also  been  reviewed 
under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.  This  final  rule 
establishes  procedures  for  the  conduct 
of  a  referendum  to  determine  whether 
the  Pork  Promotion.  Research,  and 
Consumer  Information  Order  should  be 
continued.  It  permits  all  eligible  pork 
producers  and  importers  of  porcine 
animals,  pork,  and  pork  products  to 
register  and  to  vote.  Participation  in  the 
referendum  is  voluntary.  Votes  may  be 
cast  in  person  at  county  ofHces  of  the 
Extension  Service  or  by  absentee  ballot. 
The  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  Regulatory  Flexibility 
Analysis  was  not  prepared. 

The  Pork  Promotion.  Research,  and 
Consumer  Information  Act  of  1985  (Act) 
(7  U.S.C.  4801  et  seq.)  provides  for  the 
establishment  of  a  coordinated  program 
of  promotion  and  research  designed  to 
strengthen  the  pork  industry's  position 
in  the  marketplace  and  to  maintain  and 
expand  domestic  and  foreign  maricets 
and  uses  for  pork  and  pork  products. 
The  program  is  financed  by  an 
assessment  of  0.25  percent  of  the  market 
value  of  domestic  porcine  animals  and 
an  equivalent  amount  on  imported 
porcine  animals  and  imported  pork  and 
pork  products.  Pursuant  to  the  Act,  an 
Order  was  made  effective  September  5. 
1986.  and  the  collection  of  assessments 
began  on  November  1, 1986. 

The  Act  requires  that  a  referendum  be 
conducted  during  a  period  beginning  not 
earlier  than  24  months  after  the  issuance 
of  the  Order  and  ending  not  later  than  30 
months  after  the  issuance  of  the  Order 
to  determine  whether  the  Order  should 
be  continued.  Accordingly,  registration 
for  and  voting  in  the  referendum  will 
occur  on  September  7  and  8, 1988.  The 
referendum  is  to  be  conducted  among 
person  who  were  producers  of  porcine 
animals  or  importers  of  porcine  animals, 
pork,  or  pork  products  during  a 
representative  period  specified  by  the 
Secretary  for  the  purpose  of  determining 
whether  the  Order  should  be  continued. 


The  representative  period  has  been 
established  as  November  1, 1986,  to 
September  6. 1988.  The  Order  shall  be 
continued  only  if  it  is  approved  by  a 
majority  of  persons  voting  in  the 
referendum.  If  continuation  of  the  Order 
is  not  approved  by  a  majority  of  those 
persons  voting  in  the  referendum,  the 
Secretary  shall  terminate  collection  of 
assessments  under  the  Order  within  6 
months  after  the  Secretary  determines 
that  the  continuance  of  the  Order  is  not 
favored  by  a  majority  of  those  persons 
voting  in  the  referendum  and  shall 
terminate  the  Order  in  an  orderly 
manner  as  soon  as  practicable  after 
such  determination. 

The  Act  specifies  that  the  referendum 
shall  be  conducted  in  such  manner  as 
prescribed  by  the  Secretary. 

Voting  and  registration  will  take  place 
at  county  offices  of  the  U.S.  Department 
of  Agriculture's  Extension  Service.  On 
June  8, 1988,  the  Agricultural  Marketing 
Service  (AMS)  published  in  the  Federal 
Register  (53  FR  21456)  a  proposed  rule 
which  set  forth  procedures  for 
conducting  the  referendum  including 
provisions  concerning  definitions, 
supervision,  registration,  voting 
procedures,  reporting  referendum 
results,  and  disposition  of  ballots  and 
records.  It  was  proposed  that  the 
referendum  be  conducted  at  county 
Extension  Service  offices  under  the 
supervision  of  the  county  Extension 
Service  agent  and  that  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  of  the  Department  assist  in  the 
conduct  of  the  referendum  by  (1) 
counting  ballots,  (2)  determining  the 
eligibility  of  challenged  voters,  and  (3) 
reporting  referendum  results. 

The  rule  also  proposed  that  the 
representative  period  for  the  referendum 
be  from  November  1, 1986,  to  September 
6, 1988;  that  registration  for  and  voting 
in  the  referendum  occur  on  September  7 
and  8, 1988;  and  that  absentee  ballots  be 
available  from  State  ES  offices  during 
the  period  August  1, 1988,  to  August  26, 
1988. 

The  proposed  rule  requested 
comments  from  interested  persons  by 
June  23, 1988.  The  Department  received 
38  written  comments.  Thirty-five 
commentors,  including  10  individuals, 
the  National  Pork  Board,  2  national  pork 
producer  organizations  19  State  pork 
producer  associations,  1  national 
importers  association,  1  national 
farmers  organization,  and  1  State 
farmerft.Qrganization  supported  the 
refev^dunvprocedures  as  proposed, 
remail^ng  three  commenters. 
incrudifigoMie'individual,  one  State  pork 

|)ducer  association,  and  one  State 
I  organization,  generally 
Drted  the  proposed  referendum 


procedures  with  certain  qualifications.. 
Five  commentors  pointed  out 
grammatical  errors  in  §§1230.630  and 
1230.635.  Those  errors  have  been 
corrected  in  this  final  rule. 

The  substantive  changes  suggested  by 
the  commentors  are  discussed  below. 
One  State  farmers  organization  which 
generally  supported  the  proposed 
procedures  was  opposed  to  conducting 
the  referendum  over  a  2-day  period 
because  of  a  concern  that  it  required 
more  of  ES  employees'  time  than 
necessary.  The  commentor  pointed  out 
that  the  recent  beef  referendum  was 
accomplished  in  1  day  and  speculated 
that  based  on  voter  response  in  the  beef 
referendum  (conducted  May  10, 1988) 
and  the  number  of  absentee  votes  cast 
in  California  in  that  referendum  in- 
person  voting  in  the  pork  referendum 
could  be  as  few  as  28,500  persons 
nationwide.  In  the  commentor's  opinion, 
such  a  small  number  of  in-person  voters 
would  not  justify  having  county  ES 
offices  involved  in  voting  and 
registration  for  2  days.  The  commentor 
suggests  that  absentee  voting  should  be 
urged  to  eliminate  the  need  for  a  2-day 
voting  and  registration  period. 

AMS  believes  that  the  commentor's 
justification  for  reducing  the  length  of 
the  2-day  referendum  is  speculative  and 
is  not  a  sufficient  reason  for  changing 
the  length  of  the  proposed  2-day 
referendum.  The  conditions  under  which 
the  beef  referendum  was  conducted  are 
sufRciently  different  from  those  under 
which  the  pork  referendum  will  be 
conducted  to  preclude  any  accurate 
prediction  on  voter  tiunout.  Beyond  that, 
the  National  Pork  Board  and  poric 
industry  representatives  recommended 
to  the  Secretary  the  2-day  referendum 
with  in-person  voting  at  county  ES 
offices  to  provide  sufficient  opportunity 
for  all  eligible  producers  and  importers 
to  vote  in  person — the  preferred  method 
of  casting  ballots.  The  USDA's 
Extension  Service  agreed  to  make 
available  its  county  offices  and  staff  for 
the  2-day  period,  particularly  since  the 
referendum  was  being  conducted  during 
regular  office  hours  on  days  the  offices 
were  normally  open.  While  absentee 
balloting  was  provided  for  in  the 
proposed  rule,  its  purpose  was  not  to 
serve  as  a  procedure  for  balloting  by 
mail  or  as  a  means  of  reducing  the 
number  of  persons  casting  ballots  in 
person  at  the  ES  county  office.  Rather,  it 
was  provided  to  assure  that  interested 
persons  who  are  unable  to  vote  in 
person  would  have  an  alternative 
method  of  casting  a  ballot. 

Although  an  increase  in  absentee 
balloting  might  reduce  the  number  of  in- 
person  voters,  it  also  could  increase  the 
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administrative  work  load  of  both  the 
State  Extension  Service  offices  and  the 
county  ES  offices,  which  in  turn  could 
offset  any  time  savings  that  might  be 
realized  by  ES  from  a  reduction  in  the 
length  of  the  in-person  voting  and 
registration  period.  Additionally,  a 
significant  increase  in  absentee  ballots 
would  also  increase  the  overall  cost  of 
the  referendum  by  increasing  postage 
costs.  For  these  reasons,  this  suggestion 
is  not  adopted. 

One  conunentor  expressed  concern 
about  young  children  who  own  porcine 
animals  being  eligible  to  vote  in  the 
referendum  bat  did  not  sulnnit  any 
alternatives.  The  definition  of  an  eligible 
producer  in  1 1230.617  is  based  on  the 
definition  of  a  producer  in  the  Act. 
which  does  not  specify  an  age  limit 
Therefore,  all  persons  who  produce 
porcine  animals  in  the  United  States  for 
sale  in  commerce  and  who  are  subject  to 
assessment  would  be  considered  eligible 
producers  regardless  of  age.  However, 
since  producers  must  self-certify  their 
eligibility  pursuant  to  §  1230.631  and 
since  proxy  voting  is  not  permitted 
except  as  stipulated  in  §  1230.827. 
parents  and  other  persons  are  precluded 
from  signing  the  registration  and 
certification  forms  on  behalf  of  their 
children  except  as  provided  for  in 
§  123a627. 

One  commentor  believed  that  voters 
should  be  able  to  obtain  absentee 
ballots  from  the  State  ES  office  in 
person  as  well  as  by  mjul  and  deliver 
the  completed  absentee  ballots  to  the 
appropriate  county  ES  office  by  mail  or 
in  person.  The  Department  concurs  with 
this  suggestion  and  S  1230.831(b)  has 
been  revised  accordingly.  This  same 
commentor  also  suggested  that  voters  be 
allowed  to  deliver  completed  absentee 
ballots  to  the  State  ES  office.  Absentee 
ballots  must  be  delivered  to  the 
designated  county  ES  offices  by 
September  1, 1988,  in  order  to  provide  an 
effective  and  timely  system  for 
challenging  the  eligibihty  of  voters.  This 
requirement  is  necessary  for  the 
recording  and  posting  of  absentee 
voters'  names  for  review  during  the 
challenge  period  in  the  county  ES  office 
and  the  county  ASCS  office  as  required 
in  §  1230.632.  Delivering  absentee 
ballots  to  the  State  ES  office  could  delay 
receipt  of  such  ballots  by  the 
appropriate  county  ES  office  and 
prevent  the  required  posting  of  all 
absentee  voters'  names  by  the  specified 
dates.  Accordingly,  this  suggestion  is  not 
being  adopted. 

The  procedures  for  the  conduct  of  a 
referendum  to  determine  whether  the 
Pork  Promotion.  Research  Information 
Order  should  be  continaed  are  similar  to 


the  referendum  procedures  contained  in 
a  March  28. 1988.  final  rule  (53  FR  9853) 
under  the  Beef  Promotion  and  Research 
Program.  In  developing  the  rule,  as  with 
other  rules.  AMS  considered 
recommendations  from  interested 
persons,  including  in  this  instance,  the 
National  Pork  Board.  Consequently,  in 
proposing  the  rule;  AMS  believed  that 
the  industry  was  familiar  with  the 
procedures.  In  view  of  the  September  7 
and  8. 1988,  dates  to  conduct  the 
referendum,  it  is  essential  that  all 
interested  persons  be  made  aware  as 
soon  as  possible  of  the  referendum 
procedures  as  adopted  and  that 
preparation  for  the  conduct  of  the 
referendum  may  be  completed  in  a 
timely  manner.  For  example,  this  rule 
requires  that  the  combined  absentee 
registration  form  and  absentee  ballot 
will  be  available  for  distribution  during 
the  period  August  1. 1988,  to  August  26, 
1988.  AMS  believes  that  this  period  of 
absentee  ballot  availability  is  essential 
to  afford  absentee  voters  the 
opportunity  to  obtain  and  complete  their 
ballots  prior  to  the  close  of  the  absentee 
ballot  acceptance  period.  Accordingly, 
pursuant  to  5  U.S.C.  553,  it  is  hereby 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  pubhcation  in 
the  Federal  Register. 

List  of  Subfects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure,  Marketing  agreements.  Meat 
and  meat  products.  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7  of  the  CFR.  Part  1230  is 
amended  as  follows: 

PART  1230— PORK  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-48ia 

2.  Add  new  Subpart  E  to  read  as 
follows: 

Subpart  E— Procadur*  for  the  Conduct  of 
Referendum 

Definitions 

Sec. 

1230.601  Act. 

1230.602  Administrator. 

1230.603  Agricultural  StabilizaUon  and 
Conservation  County  Committee. 

1230.604  Agricultural  Stabilization  and 
Conservation  Service. 

1230.605  Agricultural  StabUization  and 
Conservation  Service  County  Executive 
Director. 

1230.606  Department. 

1230.607  Deputy  Administrator. 


Sec 
1230.608 

i23o.eog 

1230.610 
1230.611 
1230.B12 
1230.613 
1230.614 
1230.615 
1230.616 
123a617 
123a618 
123a619 
1230.620 
1230.621 
1230.622 
1230.623 
1230.624 
1230.625 
123a626 
1230.627 
1230.628 


Extension  Service. 
Extension  Service  Agent. 
Imported  pork  and  pork  products. 
Importer. 
Order. 
Person. 

Porcine  animal. 
Pork. 

Pork  product. 
Producer. 
Referendum. 
Registration  period. 
Representative  period. 
Secretary. 
State. 

United  States. 
Voting  period. 
General 

Supervision  of  referendum. 
Eligibility. 

Time  and  place  of  registration  and 
voting. 
1230.829    Facilities  for  registering  and  voting. 

1230.630  Registration  form  and  ballot 

1230.631  Registration  and  voting  procedure. 
lZ3a632    List  of  registered  producers  and 

importers. 
1230.633    Challenge  of  eligibility. 
Receiving  ballots. 
Canvassing  ballots. 
ASCS  county  office  report. 
ASCS  State  office  report. 
Results  of  the  referendum. 
Disposition  of  ballots  and  records. 
Instructions  and  forms. 


1230.634 
123a635 
1230.636 
1230.637 
1230.638 
1230.639 
1230.640 


Subpart  E— Procedtirv  for  the  Conduct 
of  Referendum 

Definitions 

§1230.601    Act 

"Act"  means  the  Pork  Promotion, 
Research,  and  Consumer  Information 
Act  of  1985  (7  U.S.C.  4801-4819)  and  any 
amendments  thereto. 

§1230.602    Administnrtor. 

"Administrator"  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  or  any  officer  or 
employee  of  the  Department  to  whom 
there  has  heretofore  been  delegated  or 
may  hereafter  be  delegated,  the 
authority  to  act  in  the  Administrator's 
stead. 

§1230.603    AgricuHural  Stabilization  and 
Conservation  County  Committoe. 

"Agricultural  Stabilization  and 
Conservation  County  Committee,"  also 
referred  to  as  "ASC  county 
commmittee"  means  the  group  of 
persons  within  a  coimty  elected  to  act 
as  the  county  Agricultural  Stabilization 
and  Conservation  Committee. 

91230.604    Agrtcultural  StabiNzatton  and 
ConservaUon  Sarvtoa. 

"Agricultural  Stabilization  and 
Conservation  Service,"  also  referred  to 
as  "ASCS"  means  the  Agricultural 
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Stabilization  and  Conservation  Service 
of  the  Department. 

§  1230.605    AgrlctKtural  Stabilization  and 
Conservation  Senric*  County  Executive 
Director. 

"Agricultural  Stabilization  and 
Conservation  Service  County  Executive 
Director,"  also  referred  to  as  "ASCS 
County  Executive  Director"  means  the 
person  employed  by  the  ASC  county 
committee  to  execute  the  policies  of  the 
ASC  county  committee  and  be 
responsible  for  the  day-to-day  operation 
of  the  ASCS  county  office,  or  the  person 
acting  in  such  capacity. 

§1230.606    Department 

"Department"  means  the  United 
States  Department  of  Agriculture. 

§  1230.607    Deputy  Administrator. 

"Deputy  Administrator"  means  the 
Deputy  or  Acting  Deputy  Administrator, 
State  and  County  Operations, 
Agriculture  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture. 

§1230.608    Extension  Service. 

"Extension  Service"  also  referred  to 
as  'ES"  means  the  Extension  Service  of 
the  Department 

§  1230.609    Extension  Service  Agent. 

"Extension  Service  Agent"  also 
referred  to  as  "ES  Agent"  means  an 
employee  of  the  Extension  Service  of  the 
Department. 

§1230.fi10    Imported  pofit  and  pork 
products. 

"Imported  Pork  and  Pork  Products" 
means  products  which  are  imported  into 
the  United  States  which  the  Secretary 
determines  contain  a  sidistantial  amount 
of  pork,  including  those  products  which 
have  been  assigned  one  or  more  of  the 
tariff  or  customs  numbers  identified  in 
regulations  issued  pursuant  to  the 
Order. 

§  1230.611    Importer. 

"Importer"  means  a  person  who 
imports  porcine  animals,  pork,  or  pork 
products  into  the  United  States. 

§1230.612    Order. 

"Order"  means  the  Pork  Promotion, 
Research,  and  Consumer  Information 
Order. 

§1230.613    Person. 

"Person"  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative,  or  other  entity. 

§1230.614    Porcine  animal. 

"Porcine  Animal"  means  a  swine,  that 
is  raised — 


(a)  As  a  feeder  pig,  that  is.  a  young  pig 
sold  to  another  person  to  be  finished 
over  a  period  of  more  than  1  month  for 
slaughtering; 

(b)  For  breeding  purposes  as  seed 
stock  and  included  in  the  breeding  herd: 
and 

(c)  As  a  market  hog.  slaughtered  by 
the  producer  or  sold  to  be  slaughtered, 
usually  within  1  month  of  such  transfer. 

§1230.615    Pork. 

"Pork"  means  the  flesh  of  a  porcine 
animal. 

§  1230.616    Pork  product. 

"Pork  Product"  means  an  edible 
product  produced  or  processed  in  whole 
or  in  part  from  pork. 

§1230.817    Producer. 

"Producer"  means  a  person  who 
produces  porcine  animals  in  the  United 
States  for  sale  in  commerce  and  who  is 
subject  to  assessment 

§  1230X18    Referendum. 

"Referendum"  means  the  referendum 
to  be  conducted  by  the  Secretary 
pursuant  to  the  Act  during  a  period 
beginning  not  earlier  than  24  months 
after  issuance  of  the  Order  and  ending 
not  later  than  30  months  after  the 
issuance  of  the  Order  whereby  persons 
who  have  been  producers  and  importers 
during  a  representative  period  shall  be 
given  the  opportunity  to  vote  to 
determine  whether  the  continuance  of 
the  Order  is  favored  by  a  majority  of 
producers  and  importers  voting. 

§1230.619    Reflistration  period. 

"Registration  period"  means  the  2-day 
period  of  September  7  and  8. 1988,  for 
registration  of  producers  and  importers 
desiring  to  vote  in  a  referendum.  The 
registration  period  shall  be  the  same 
days  as  the  voting  period. 

§1230.620    Representative  period. 

"Representative  period"  means  the 
period  November  1, 1986,  to  September 
6, 1988.  which  is  established  pursuant  to 
section  1622(a)  of  the  Act 

§1230.621    Secretary. 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
other  officer  or  employee  of  the 
Department  to  whom  authority  has  been 
delegated,  or  may  hereafter  be 
delegated,  to  act  in  the  Secretary's 
stead. 

§1230.622    State. 

"State"  means  each  of  the  50  States. 

§1230.623    United  States. 

"United  States"  means  the  50  States 
and  the  District  of  Columbia. 


§1230.624    Voting  period. 

"Voting  period"  means  the  2-day 
period  of  September  7  and  8, 1988,  for 
voting  in  a  referendum. 

Referendum 

§1230.625    General. 

(a)  A  referendum  to  determine 
whether  eligible  producers  and 
importers  favor  the  continuance  of  the 
Order  shall  be  conducted  in  accordance 
with  this  subpart 

(b)  The  Order  shall  continue  only  if 
the  Secretary  determines  that  the  Order 
is  approved  or  favored  by  a  majority  of 
the  producers  and  importers  casting 
valid  ballots  in  a  referendum. 

(c)  The  referendum  ^lail  be  conducted 
at  the  county  offices  of  the  Extension 
Service  of  the  Department. 

(d)  The  Agricultural  Stabilization  and 
Conservation  Service  of  the  Department 
shall  assist  in  the  conduct  of  the    ^ 
referendum. 

§  1 230.626    Superviaioa  of  referendum. 

The  Administrator  (AMS)  shall  be 
responsible  for  conducting  the 
referendum  in  accordance  with  this 
subpart. 

§1230.627    EliglMitty. 

(a)  Eligible  producers.  Each  person 
who  was  a  producer  during  the 
representative  period  is  entitled  to 
register  and  vote  in  the  referendum. 
Each  producer  shall  be  entitled  to  cast 
only  one  ballot  in  the  referendum. 

(b)  Eligible  importers.  Each  person 
who  was  an  importer  during  the 
representative  period  is  entitled  to 
register  and  vote  in  the  referendum. 
Each  importer  shall  be  entitled  to  cast 
only  one  ballot  in  the  referendum. 

(c)  Proxy  registration  and  voting. 
Proxy  registration  and  voting  is  not 
authorized  except  that  an  officer  or 
employee  of  a  corporate  producer  or 
corporate  importer,  or  any  guardian, 
administrator,  executor,  or  trustee  of  a 
producer's  or  importer's  estate,  or  an 
authorized  representative  of  any  eligible 
entity  (other  Uian  an  individual  producer 
or  importer)  such  as  a  corporation  or 
partnership,  may  register  and  cast  a 
ballot  on  behalf  of  such  entity.  Any 
individual  registering  to  vote  in  the 
referendiun  on  behalf  of  any  producer  or 
importer  corporation,  partnership,  or 
other  eligible  entity  shall  certify  that  he 
or  she  is  authorized  by  such  entity  to 
take  such  action. 

(d)  Joint  and  group  interest.  A  group 
of  individuals,  such  as  members  of  a 
family,  joint  tenants,  tenants  in  common, 
a  partnership,  owners  of  community 
property,  or  a  corporation,  engaged  in 
the  production  of  porcine  animals  as  a 
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producer  or  in  the  importation  of  porcine 
animals,  pork  or  pork  products  into  the 
U.S.  as  an  importer  shall  be  entitled  to 
only  one  vote;  provided,  however,  that 
any  member  of  a  group  may  register  to 
vote  as  a  producer  or  importer  if  he  or 
she  is  an  eligible  producer  or  importer 
separate  from  the  group. 

S  1230.628    Tkne  and  ptoc*  of  registration 
and  voting. 

The  referendum  shall  be  held  for  2 
days  beginning  on  September  7, 1988, 
and  ending  on  September  8, 1988. 
Eligible  persons  shall  register  and  vote 
following  the  procedures  in  §  1230.631. 
Except  for  absentee  ballots,  the 
registration  and  voting  shall  take  place 
on  September  7  and  8, 1988,  at  each 
county  ES  office  during  regular  office 
hours. 

§1230.629    FacHttiM  for  registering  and 
voting. 

Each  county  ES  office  shall  provide: 

(a)  Adequate  facilities  and  space  to 
permit  producers  and  importers  to 
register  and  mark  their  ballots  in  secret; 
and, 

(b)  A  sealed  box  or  other  suitable 
receptacle  for  registration  forms  and 
ballots  which  shall  be  kept  under 
observation  during  registration  and 
voting  hours  and  secured  at  all  times. 
Copies  of  the  Order  shall  be  available 
for  review. 

§1230.630    Registration  form  and  baNoL 

A  registration  form/envelope  marked 
"PORK  REFERENDUM"  (Form  LS^3-1) 
and  ballot  (Form  LS-43)  shall  be  used 
for  voting  in  person.  The  information 
required  on  the  registration  form,  which 
is  printed  on  an  envelope,  includes 
name,  address,  phone  number,  and  voter 
status  (producer  or  importer).  The 
registration  form/envelope  also  contains 
a  certification  statement,  referenced  in 
§  1230.631(a)(1).  The  ballot  requires 
producers  and  importers  to  check  a 
"yes"  or  a  "no."  A  similar  registration 
form  and  ballot  (Form  LS-42)  shall  be 
used  for  absentee  voting. 

§  1230.631    Registration  and  voting 
procedure. 

(a)  Registering  and  voting  in  person. 
(1)  Each  producer  and  importer  desiring 
to  vote  in  the  referendum  shall  register 
on  the  days  of  voting  at  the  ES  office  for 
the  county  in  which  the  producer's  or 
importer's  residence  is  located  or  at  the 
ES  ofHce  serving  the  county  in  which  the 
producer's  or  importer's  residence  is 
located.  Producers  or  importers  other 
than  individuals  shall  register  at  the  ES 
office  in  the  county  in  which  their 
headquarters  office  or  business  is 
located  or  at  the  ES  office  serving  the 
county  in  which  the  entities' 


headquarters  office  or  business  is 
located.  Producers  and  importers  will  be 
required  to  list  their  names  on  the  voter 
registration  list  (Form  LS-43-2)  prior  to 
receiving  a  registration  form  and  ballot. 
To  register,  each  producer  or  importer 
shall  complete  the  registration  form/ 
envelope  and  certify  that: 

(i)  They  or  the  entity  they  represent 
were  producers  or  importers  during  the 
specified  representative  period:  and, 

(ii)  If  voting  on  behalf  of  an  entity 
referred  to  in  §  1230.627  they  are 
authorized  to  do  so. 

(2)  Each  eligible  producer  or  importer 
who  has  not  voted  by  means  of  an 
absentee  ballot  may  cast  a  ballot  in 
person  at  the  location  and  time  set  forth 
in  §  1230.628.  Eligible  persons  who  enter 
their  names  on  the  voter  registration  list 
(Form  LS-43-1)  will  receive  a 
registration  form/envelope  (Form  LS- 
43-1),  an  envelope  marked  "PORK 
BALLOT'  (LS-42-2),  and  a  ballot  (Form 
LS-43).  Voting  shall  be  by  secret  ballot 
under  the  supervision  of  the  local  county 
ES  agent  or  designee.  The  ballot  shall  be 
marked  by  the  voter  to  indicate  "yes"  or 
"no."  Voters  shall  place  their  marked 
ballots  in  the  envelope  marked  "PORK 
BALLOT',  seal  it  and  place  it  in  the 
completed  and  signed  registration  form/ 
envelope  marked  "PORK 
REFERENDUM",  seal  that  envelope  and 
personally  place  it  in  a  box  marked 
"Ballot  Box"  or  other  designated 
receptacle. 

(b)  Absentee  voting.  (1)  Eligible 
producers  or  importers  unable  to  vote  in 
person  may  request  and  obtain  a 
combined  absentee  registration  form 
and  absentee  ballot  (Form  LS-42)  and 
two  envelopes — one  marked  "PORK 
BALLOT'  (Form  LS-^2-2)  and  the  other 
marked  "PORK  REFERENDUM"  (Form 
LS-42-1)  by  mail  or  in  person  from  the 
State  ES  office  of  the  State  in  which  they 
reside  if  individuals,  or  where  their 
headquarters  office  or  business  is 
located,  if  a  corporation  or  other  entity. 
To  facilitate  mailing  of  absentee  ballots 
the  "PORK  REFERENDUM"  envelope 
will  be  preaddressed  with  the  address  of 
the  appropriate  county  ES  office  if: 

(i)  The  person  or  other  entity  referred 
to  in  §  1230.627  requesting  the  absentee 
ballot  includes  in  the  address  his  or  her 
county  of  residence  or  county  in  which 
the  headquarters  office  or  business  is 
located;  or, 

(ii)  The  county  in  which  the  residence, 
headquarters  office,  or  business  is 
located  can  be  otherwise  determined. 

Only  one  absentee  registration  form  and 
absentee  ballot  will  be  provided  to  each 
eligible  producer  or  importer.  Form  LS- 
42  must  be  requested  in  writing  and  will 
be  available  for  distribution  from  State 


ES  offices  from  August  1, 1988,  to  August 
26. 1988.  The  State  ES  office  shall  enter 
on  the  absentee  voter  request  list  (Form 
LS-42-3)  the  name  and  address  of  each 
person  or  entity  requesting  an  absentee 
ballot  and  the  date  the  Form  LS-42  was 
mailed.  A  copy  of  the  applicable 
absentee  voter  request  list  (Form  LS-42- 
3)  prepared  by  the  State  ES  office  shall 
be  provided  to  the  appropriate  county 
ES  agent  who  shall  deliver  it  to  each 
ASCS  county  office  as  provided  for  in 
§  1230.635  for  absentee  voter 
verification. 

(2)  To  register,  eligible  producers  or 
importers  must  complete  and  sign  the 
registration  form  (Form  LS-42),  and 
certify  that: 

(i)  They  or  the  entity  they  represent 
were  producers  or  importers  during  the 
specified  representative  period;  and. 

(ii)  If  voting  on  behalf  of  an  entity 
referred  to  in  §  1230.627.  they  are 
authorized  to  do  so. 

(3)  A  producer  or  importer,  after 
completing  the  registration  form  and 
marking  the  ballot,  shall  remove  the 
ballot  portion  of  Form  LS-42  and  seal 
the  completed  ballot  in  a  separate 
envelope  marked  "PORK  BALLOT*  and 
place  it  in  a  second  envelope  marked 
"PORK  REFERENDUM"  along  with  the 
signed  registration  form.  Producers  and 
importers  shall  print  and  sign  their 
names  on  the  envelope  marked  "PORK 
REFERENDUM"  and  mail  or  deliver  it  to 
the  ES  office  of  the  county  in  which  they 
reside  or  the  ES  office  serving  the  county 
in  which  they  reside.  In  the  case  of  a 
partnership,  corporation,  estate,  or  other 
entity,  the  registration  form  and  ballot 
must  be  mailed  or  delivered  to  the  ES 
office  in  the  county  in  which  its 
headquarters  office  or  business  is 
located  or  the  ES  office  serving  the 
county  in  which  its  headquarters  office 
or  business  is  located. 

(4)  Absentee  ballots  must  be  received 
in  the  county  ES  office  by  the  close  of 
business,  September  1, 1988.  Absentee 
ballots  received  after  that  date  shall  be 
counted  as  invalid  ballots.  Upon 
receiving  the  "PORK  REFERENDUM" 
envelope  containing  the  registration 
form  and  ballot,  the  county  ES  agent  or 
designee  shall  place  it,  unopened  in  a 
secure  ballot  box.  The  county  ES  agent 
or  his  designee  shall  enter  the  names  of 
absentee  voters  on  the  voter  registration 
list  (Form  LS-43-2). 

(5)  A  person  casting  an  absentee 
ballot  which  is  not  recorded  as  being 
received  or  which  is  received  after  the 
deadline  specified  in  this  section  may 
vote  in  person  at  the  appropriate  county 
ES  office  on  the  days  of  the  referendum. 
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§  1230.632    Ust  of  registered  producers 
and  importers. 

The  voter  registration  list  (Form  LS- 
43-2)  shall  be  available  for  inspection 
during  the  voting  period  on  September  7 
and  8. 1988,  at  the  county  ES  office  and 
on  September  12. 1968,  at  the  ASCS 
county  office.  At  the  ASCS  county  office 
it  shall  be  posted  during  regular  office 
hours  in  a  conspicuous  public  location. 

§123a633    ChaHeng*  of  eligibiiity. 

(a)  Challenge  period.  During  the  days 
of  the  referendum,  the  names  of 
challenged  voters  may  be  reported  to 
the  ES  county  agent  who  will  refer  them 
to  the  ASCS  county  office.  After  that, 
the  names  of  challenged  voters  shall  be 
referred  directly  to  the  ASCS  county 
office.  A  challenge  of  a  person's 
eligibility  to  vote  may  be  made  no  later 
than  the  close  of  business  on  September 
12, 1988. 

(b)  Who  may  challenge.  A  person's 
eligibility  to  vote  may  be  challenged  by 
any  person.  Any  such  challenge  must  be 
in  writing  and  signed  by  the  person 
making  the  challenge. 

(c)  Determination  of  challenges.  The 
ASC  county  committee  or  its 
representative  shall  make  a 
determination  concerning  the  eligibility 
of  a  producer  or  importer  who  has  been 
challenged  and  notify  challenged 
producers  and  importers  as  soon  as 
practicable,  but  not  later  than  5  business 
days  after  the  ending  date  of  the  voting 
period.  If  the  ASC  county  committee  or 
its  representative  is  unable  to  determine 
whether  a  person  was  a  producer  or 
importer  during  the  representative 
period,  it  may  require  the  person  to 
submit  records  such  as  sales  documents, 
purchase  documents,  or  other  similar 
documents  to  prove  that  the  person  was 
a  producer  or  importer  during  the 
representative  period. 

(d)  Challenged  ballot.  The  registration 
form/envelopes  (Form  LS-43-1) 
containing  the  ballots  cast  by  producers 
and  importers  voting  in  person  whose 
eligibility  is  challenged  shall  be 
removed  from  the  ballot  box  and  placed 
in  a  separate  box  until  the  challenge  has 
been  resolved.  Envelopes  containing 
absentee  voter  registration  forms  and 
absentee  ballots  (Form  LS-42)  of 
challenged  absentee  voters  also  shall  be 
removed  from  the  ballot  box  and  placed 
in  the  box  containing  ballots  of 
challenged  producers  and  importers.  A 
challenged  ballot  shall  be  determined  to 
have  been  resolved  if  the  determination 
of  the  ASC  county  committee  or  its 
representative  is  not  appealed  within 
the  time  allowed  for  appeal  or  there  has 
been  a  determination  by  the  ASC  county 
committee  after  the  appeal. 


(e)  Appeal.  A  person  declared  to  be 
ineligible  to  register  and  vote  by  the 
ASC  county  committee  or  its 
representative  may  file  an  appeal  at  the 
ASCS  county  office  within  3  business 
days  after  notification  of  such  decision. 
Such  person  may  be  required  to  provide 
documentation  such  as  sales  documents 
or  purchase  documents  in  order  to 
demonstrate  his  or  her  eligibility.  An 
appeal  shall  be  determined  by  the  ASC 
county  committee  as  soon  as 
practicable,  but  in  all  cases  not  later 
than  the  9th  business  day  after  the 
ending  date  of  the  referendum.  The  ASC 
county  committee's  determination  on  an 
appeal  is  final. 

§  1230.634    Receiving  ballots. 

A  ballot  shall  be  considered  to  have 
been  received  during  the  voting  period 
if: 

(a)  It  was  cast  in  the  county  ES  office 
prior  to  the  close  of  business  on 
September  8, 1988;  or, 

(b)  An  absentee  ballot  was  received 
in  the  county  ES  office  not  later  than 
close  of  business  on  September  1, 1988. 

§  1230.635    Canvassing  baNots. 

(a)  Counting  the  ballots.  The  county 
ES  agent  or  designee  shall  deliver:  The 
sealed  ballot  box;  the  voter  registration 
list  (Form  LS-43-2);  and  the  absentee 
voter  request  list  (Form  LS-42-3)  to  the 
ASCS  county  office  by  the  close  of 
business  on  the  first  business  day  after 
the  end  of  the  voting  period.  ASCS 
county  employees  and  the  county  ES 
agent  or  designee  shall  check  the 
registration  forms  of  all  voters  against 
the  voter  registration  hst  (Form  LS-43-2) 
and  the  absentee  voter  request  list 
(Form  LS-42-3)  to  determine  properly 
registered  voters.  The  ballots  of 
producers  or  importers  voting  in  person 
whose  names  are  not  on  the  voter 
registration  Ust  (Form  LS-43-2)  shall  be 
declared  invalid.  Likewise,  the  ballots  of 
producers  or  importers  voting  absentee, 
whose  names  are  not  on  the  absentee 
voter  request  hst  (Form  LS-42-3)  shall 
be  declared  invalid.  Ballots  declared 
invalid  and  ail  ballots  of  challenged 
voters  declared  ineligible  shall  be  kept 
separate  from  the  other  ballots  and  the 
envelopes  containing  these  ballots  shall 
not  be  opened.  The  valid  ballots  shall  be 
counted  on  September  22, 1988.  ASCS 
county  office  employees  shall  remove 
the  sealed  "PORK  BALLOT"  envelopes 
from  the  registration  form/envelopes  or 
absentee  ballot  envelopes  of  all  eligible 
voters  and  all  challenged  voters 
determined  to  be  eligible.  When 
removing  the  "PORK  BALLOT^ 
envelopes,  steps  shall  be  taken  to 
ensure  that  the  voter's  name  cannot  be 
identified.  After  removing  all  "PORK 


BALLOT'  envelopes.  ASCS  county 
employees  shall  open  them  and  count 
the  ballots.  The  ballots  shall  be 
tabulated  as  follows: 

(1)  Number  of  eligible  producers  and 
importers  casting  valid  ballots, 

(2)  Number  of  producers  and 
importers  favoring  the  Order, 

(3)  Number  of  producers  and 
importers  not  favoring  the  Order, 

(4)  The  number  of  challenged  ballots. 

(5)  The  number  of  challenged  ballots 
deemed  ineligible, 

(6)  Number  of  invalid  ballots,  and 

(7)  The  number  of  spoiled  ballots. 

(b)  Invalid  ballots.  Ballots  shall  be 
declared  invalid  if  a  producer  or 
importer  voting  in  person  has  failed  to 
sign  the  voter  registration  list  (Form  LS- 
43-2),  or  an  absentee  voter's  name  is  not 
on  the  absentee  voter  request  list  (Form 
LS-42-3),  or  the  registration  form  or 
ballot  was  incomplete  or  incorrectly 
completed. 

(c)  Spoiled  ballots.  Ballots  shall  be 
considered  as  spoiled  ballots  when  they 
are  mutilated  or  marked  in  such  a  way 
that  it  cannot  be  determined  whether  it 
is  a  "yes  "  or  a  "no"  vote.  Spoiled  ballots 
shall  not  be  considered  as  approving  or 
disapproving  the  Order,  or  as  a  ballot 
cast  in  the  referendum. 

(d)  Confidentiality.  All  ballots  shall 
be  confidential  and  the  contents  of  the 
ballots  shall  not  be  divulged  except  as 
the  Secretary  may  direct.  The  public 
may  witness  the  opening  of  the  ballot 
box  and  tabulation  of  the  votes  but  may 
not  interfere  with  the  process. 

§1230.63«    ASCS  county  office  report. 

The  ASCS  county  office  shall  notify 
promptly  the  ASCS  State  office  of  the 
results  of  the  referendum.  Each  ASCS 
county  office  shall  transmit  the  results 
of  the  referendum  in  its  county  to  the 
ASCS  State  office.  Such  report  shall 
include  the  information  listed  in 
§  1230.635.  The  results  of  the  referendum 
in  each  county  may  be  made  available 
to  the  public  immediately  after  the 
ballots  have  been  counted  and  any 
necessary  verification  of  accuracy  has 
been  completed.  A  copy  of  a  report  of 
those  results  shall  then  be  posted  for  30 
days  in  the  ASCS  county  office  in  a 
conspicuous  place  accessible  to  the 
public,  and  a  copy  shall  be  kept  on  file 
in  the  ASCS  county  office  for  a  period  of 
at  least  12  months. 

§  1 230.637    ASCS  State  office  report 

Each  ASCS  State  office  shall  promptly 
transmit  to  the  Deputy  Administrator  a 
written  summary  of  the  results  of  the 
referendum  received  from  all  the  ASCS 
county  offices  within  the  State.  TTie 
summary  shall  include  the  information 
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on  the  referendum  results  contained  in 
the  reports  from  all  county  ofTices  within 
each  State  and  be  certified  by  the  ASCS 
State  executive  director.  The  ASCS 
State  office  shall  maintain  a  copy  of  the 
summary  where  it  shall  be  available  for 
public  inspection  for  a  period  of  not  less 
than  12  months. 

§1230.63«    Results  Of  the  raferendum. 

(a]  The  Deputy  Administrator  shall 
promptly  submit  to  the  Administrator 
the  results  of  the  referendum.  The 
Administrator  shall  promptly  prepare 
and  submit  to  the  Secretary  a  report  of 
the  results  of  the  referendum.  The 
results  of  the  referendum  shall  be  issued 
by  the  Department  in  an  ofHcial  press 
release  and  published  in  the  Federal 
Register.  State  reports,  and  related 
papers  shall  be  available  for  public 
inspection  in  the  office  of  the  Marketing 
Programs  and  Procurement  Branch. 
Livestock  and  Seed  Division, 
Agricultural  Marketing  Service,  USDA, 
Room  2610  South  Agriculture  Building, 
14th  and  Independence  Avenue  SW.. 
Washington,  DC. 

(b)  If  the  Secretary  deems  it 
necessary,  the  report  of  any  State  or 
county  shall  be  reexamined  and  checked 
by  such  persons  that  may  be  designated 
by  the  Deputy  Administrator  or  the 
Secretary. 

§1230.639    Disposition  of  baltoU  and 


Each  ASCS  county  executive  director 
shall  place  in  sealed  containers  marked 
with  the  identification  of  the 
referendum,  the  voter  registration  list, 
absentee  voter  request  list,  voted 
ballots,  challenged  registration  forms/ 
envelopes,  challenged  absentee  voter 
registration  forms,  challenged  ballots 
found  to  be  ineligible,  invalid  ballots, 
spoiled  ballots,  and  county  summaries. 
Such  records  shall  be  placed  under  lock 
in  a  safe  place  under  the  custody  of  the 
ASCS  county  executive  director  for  a 
period  of  not  less  than  12  months  after 
the  referendum.  If  no  notice  to  the 
contrary  is  received  from  the  Deputy 
Administrator  by  the  end  of  such  time, 
the  records  shall  be  destroyed. 

S  1230.640    Instructions  and  fonns. 

The  Administrator  may  prescribe 
additional  instructions  and  forms  not 
inconsistent  with  the  provisions  of  this 
subpart  to  govern  the  conduct  of  the 
referendum. 

Done  at  Washington,  DC  on  July  22, 1988. 
).  Patrick  Boyle, 
Administrator. 
|FR  Doc.  86-16863  Filed  7-26-88;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207,  220.  221  ar>d  224 

Regulations  G,  T,  U  and  X;  Securities 
Credit  Transactions;  Ust  of  Marginat>te 
OTC  Stocics 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule;  determination  of 
applicability  of  regulations. 

summary:  The  List  of  Marginable  OTC 
Stocks  is  comprised  of  stocks  traded 
over-the-counter  (OTC}  that  have  been 
determined  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  to  be 
subject  to  the  margin  requirements 
under  certain  Federal  Reserve 
regulations.  The  List  is  published  four 
times  a  year  by  the  Board  as  a  guide  for 
lenders  subject  to  the  regulations  and 
the  general  public.  This  document  sets 
forth  additions  to  or  deletions  from  the 
previously  published  List  effective  May 
9, 1988  and  will  serve  to  give  notice  to 
the  public  about  the  changed  status  of 
certain  stocks. 

EFFECTIVE  DATE:  August  8, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Peggy  Wolffrum,  Securities  Regulation 
Analyst,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781.  For  the  hearing  impaired  only, 
Eamestine  Hill  or  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD)  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Set  forth 
below  are  stocks  representing  additions 
to  or  deletions  from  the  Board's  List  of 
Marginable  OTC  Stocks.  This 
supersedes  the  last  List  which  was 
effective  May  9, 1988.  Additions  and 
deletions  for  that  List  were  published  at 
53  FR 15195,  April  28, 1988.  A  copy  of  the 
complete  List  incorporating  these 
additions  and  deletions  is  available 
from  the  Federal  Reserve  Banks. 

The  List  of  Marginable  OTC  Stocks 
includes  those  stocks  that  meet  the 
criteria  specified  by  the  Board  of 
Governors  in  Regulations  G,  T,  U  and  X 
(12  CFR  Parts  207,  220,  221  and  224, 
respectively).  These  stocks  have  the 
degree  of  national  investor  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  List 
also  includes  any  stock  designated 
under  an  SEC  rule  as  qualified  for 
trading  in  the  national  market  system 
(NMS  Security).  Additional  OTC  stocks 
may  be  designated  as  NMS  securities  in 
the  interim  between  the  Board's 


quarterly  publications.  They  will 
become  automatically  marginable  at 
broker-dealers  upon  the  effective  date  of 
their  NMS  designation.  The  names  of 
these  stocks  are  available  at  the  Board 
and  the  Securities  and  Exchange 
Commission  and  will  be  incorporated 
into  the  Board's  next  quarterly  List. 

In  addition  to  the  deletions  listed 
below.  Student  Loan  Marketing 
Association's  (SLMA)  common  stock 
and  warrants  expiring  08-01-91  are 
being  removed  from  the  List  because 
they  are  exempted  securities  (see  20 
U.S.C.  1087.1).  While  these  securities 
meet  the  requirements  for  inclusion  on 
the  List,  their  exempt  status  entitles 
lenders  to  extend  good  faith  loan  value 
on  them  whether  or  not  they  appear  on 
the  List. 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  List 
specified  in  12  CFR  207.6  (a)  and  (b), 
220.17(a)  and  (b).  and  221.7  (a)  and  (b). 
No  additional  useful  information  would 
be  gained  by  public  participation.  The 
full  requirements  of  5  U.S.C.  553  with 
respect  to  deferred  effective  date  have 
not  been  followed  in  connection  with 
the  issuance  of  this  amendment  because 
the  Board  Hnds  that  it  is  in  the  public 
interest  to  facilitate  investment  and 
credit  decisions  based  in  whole  or  in 
part  upon  the  composition  of  this  List  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public  and 
allowed  a  two-week  delay  before  the 
List  is  effective. 

List  of  Subjects 

12  CFR  Part  207 

Banks.  Banking,  Credit,  Federal 
Reserve  System,  Margin,  Margin 
requirements.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  220 

Banks,  Banking,  Brokers  credit. 
Federal  Reserve  System,  Margin,  Margin 
requirements.  Investments,  National 
Market  System  (NMS  Security), 
Repo''ting  and  recordkeeping 
requirements,  Securities. 

12  CFR  Part  221 

Banks,  Banking,  Credit,  Federal 
Reserve  System,  Margin,  Margin 
requirements,  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 


Federal  Register  /  Vol.  53.  No.  144  /  Wednesday.  July  27.  1986  /  Rules  and  Regulations         28189 


12  CFR  Part  224 

Banks,  Banking,  Borrowers,  Credit, 
Federal  Reserve  System,  Margin,  Margin 
requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 

Accordingly,  pursuant  to  the  authority 
of  sections  7  and  23  of  the  Securities 
Exchange  Act  of  1934,  as  amended  (15 
U.S.C.  78g  and  78w),  and  in  accordance 
with  12  CFR  207.2(k)  and  207.6(c) 
(Regulation  G),  12  CFR  220.2(s)  and 
220.17(c)  (Regulation  T).  and  12  CFR 
221.2(j)  and  221.7(c)  (Regulation  U), 
there  is  set  forth  below  a  listing  of 
deletions  from  and  additions  to  the 
Board's  List; 

Deletions  From  List 

Stocks  Removed  For  Failing  Continued 
Listing  Requirements 

ADMAC  Inc. 

$.01  par  common 
AEC,  Incorporated 

$1.00  par  common 
AERO  Services  International,  Inc. 

No  par  common 

No  par  convertible  preferred 
Allison's  Place,  Inc. 

$.01  par  common 
American  Educational  Computer,  Inc. 

$.01  par  common 
Antonovich,  Inc. 

Class  A,  $.01  par  common 
Asbestec  Industries,  Inc. 

$  01  par  common 
AW  Computer  Systems,  Inc. 

Class  A,  $.01  par  common 
Base  Ten  Systems,  Inc. 

Class  B,  $1.00  par  common 
Begley  Company 

$1.66%  par  common 
Bird  Incorporated 

$1.00  par  cumulative  convertible 
preferred 
Boys  Markets,  Inc. 

$.01  par  common 
BSD  Medical  Corporation-Delaware 

$.01  par  common 
CADE  Industries,  Inc. 

Warrants  (expire  09-24-88) 
CB  Financial  Corporation 

$7.50  par  common 
Centennial  Savings  Bank,  F.S.B. 

$1.00  par  common 
Centrafarm  Group  N.V. 

No  par  common 
Chatham  Manufacturing  Company 

$1.00  par  common 
Clabir  Corporation 

Class  B.  $.10  par  common 
Comtrex  Systems  Corporation 

No  par  common 
Continuing  Care  Associates.  Inc. 

$.01  par  common 
Corestates  Financial  Corporation 

No  par  cumulative  preferred 
Cramer  Inc. 

No  par  common 


Cypress  Savings  Association 

Class  A,  $.01  par  common 
Diagnostek,  Inc. 

Class  B,  warrants  (expire  06-30-88) 
Financial  Industries  Corp. 

$1.00  par  common 
First  Carolina  Investors,  Inc. 

No  par  common 
First  Columbia  Financial  Corp. 

No  par  common 
First  Federal  Savings  &  Loan 
Association  of  Austin 

$.01  par  common 
Fisher  Transportation  Services,  Inc. 

$.00001  par  common 
Hitachi  Ltd. 

5%%  convertible  subordinated 
debentures 
IBI  Security  Service,  Inc. 

Class  A,  $.10  par  common 
Inmed  Corporation 

$.01  par  common 
Interand  Corporation 

No  par  common 
International  King's  Table,  Inc. 

No  par  common 
Itel  Corporation 

Class  B,  Series  A,  $1.00  par 
convertible  preferred 
Kevex  Corporation 

$.01  par  common 
Linear  Films,  Inc. 

$1.00  par  common 
Livingwell,  Inc. 

$.10  par  common 
Maverick  Restaurant  Corporation 

$.01  par  common 
Moseley  Holding  Corporation 

$.10  par  common 
Old  Stone  Corporation 

Series  C,  converetible  preferred 
Optical  Specialties,  Inc. 

No  par  common 
OTF  Equities,  Inc. 

$.01  par  common 
Overland  Express,  Inc. 

No  par  common 
Pacer  Corporation 

No  par  common 
Perfectdata  Corporation 

No  par  common 
Precision  Resources,  Inc. 

$.10  par  common 
Premier  Fi.iancial  Services,  Inc. 

$5.00  par  common 
Provident  American  Corporation 

$1.00  par  common 
Sage  Drilling  Company,  Inc. 

$.01  par  common 
Sahlen  $  Associates.  Inc. 

Warrants  (expire  07-18-89) 
Schult  Homes  Corporation 

Warrants  (expire  03-01-91) 
Scott  Cable  Communications,  Inc. 

No  par  common 
Solitec  Inc. 

No  par  common 
Sporting  Life,  Inc.,  The 

$.01  par  common 


Stars  To  Go,  Inc. 

$.01  par  common 
Step-Saver  Data  Systems,  Inc. 

No  par  common 

Warrants  (expire  08-12-89) 
Sutron  Corporation 

$.01  par  common 
Taco  Viva,  Inc. 

$.01  par  common 
TM  Communications,  Inc. 

Warrants  (expire  12-01-88) 
UNIFI,  Inc. 

Warrants  (expire  07-01-88) 
Visual  Industries,  Inc. 

$.10  par  common 
Wespac  Investors  Trust 

$1.00  par  shares  of  beneficial  interest 
Wespac  Investors  Trust  II 

No  par  shares  of  beneficial  interest 
Worlds  of  Wonder,  Inc. 

No  par  common 

Stocks  Removed  For  Listing  On  A 
National  Securities  Exchange  Or  Being 
Involved  In  An  Acquisition 

American  Network,  Inc. 

No  par  common 
American  Savings  Bank,  FSB 

No  par  common 

No  par  cumulative  convertible 
preferred 
American  Shared  Hosptial  Services 

No  par  common 
ATI  Medical,  Inc. 

No  par  common 
Atlanta  Gas  Light  Company 

$5.00  par  common 
Austron,  Inc. 

$.0125  par  common 
Bank  of  New  England  Corporation 

$5.00  par  common 
BFS  Bancorp  Inc.  (Connecticut) 

$.01  par  common 
Biotherapeutics  Incorporated 

$.002  par  common 
California  Gold  Mines  Ltd.  . 

No  par  common 
Chi-Chi's,  Inc. 

$.01  par  common 
Citizens  Financial  Corporation 

No  par  common 
Citytrust  Bancorp,  Inc. 

$2.50  par  common 
Coeur  D'alene  Mines  Corp. 

$1.00  par  common 
Columbia  Federal  Savings  Bank 
(Washington) 

Si. GO  par  common 
Crown  Auto.  Inc. 

$.25  par  common 
Datacopy  Corporation 

$.10  par  common 
Days  Inns  Corporation 

S.02  par  common 
Diamond  Crystal  Salt  Company 

$1.25  par  common 
Dickey-John  Corporation 

No  par  common 
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Dinner  Bell  Foods,  Inc. 

No  par  common 
Dryclean  U.S.A.,  Inc. 

$.01  par  common 
Eagle  Financial  Corporation. 

$.01  par  common 
Energy  Factors,  Inc. 

No  par  common 
ENZO  Biochem,  Inc. 

$.01  par  common 
Exposaic  Industries,  Inc. 

No  par  common 
Fiarhaven  Savings  Bank 
(Massachusetts) 

$.10  par  common 
First  Federal  Bank,  FSB  (New 
Hampshire] 

$1.00  par  common 
Florida  Express  Inc. 

$.01  par  common 
Hadson  Corporation 

$.10  par  common 
Hamburger  Hamlets,  Inc. 

$1.00  par  common 
Home  Owners  Federal  Savings  &  Loan 
Association  (Massachusetts) 

$.01  par  common 
I.M.S.  International,  Inc. 

$.01  par  common 
ICN  Biomedicals,  Inc. 

$.01  par  common 
Ideal  School  Supply  Corporation 

$.01  par  common 
IGI  Inc. 

$.01  par  common 
International  Clinical  Laboratories,  Inc. 

$.33  Vs  par  common 
Isoetec  Communications,  Inc. 

$.01  par  common 
Keithley  Instruments,  Inc. 

No  par  common 
Lacana  Mining  Corporation 

No  par  common 
Lane  Financial  Inc. 

$1.00  par  common 
Liquid  Air  Corporation  of  North 
America 

No  par  common 
Little,  Arthur  D.,  Inc. 

$1.00  par  common 
Medchem  Products,  Inc. 

$.01  par  common 
Merrimac  Industries,  Inc. 

$.50  par  common 
Midway  Airlines,  Inc. 

$.01  par  common 
Mt.  Baker  Bank,  A  Savings  Bank 
(Washington) 

$5.00  par  common 
MTECH  Corporation 

$.01  par  common 
MUSTO  Exploration  Limited 

No  par  common 
National  Heritage,  Ire. 

$.01  par  common 
Omnibank  of  Connecticut,  Inc. 

$.01  par  common 
Organogenesis,  Inc. 

$.01  par  common 


Parisian,  Inc. 

$.01  par  common 
Pegasus  Gold  Inc. 

No  par  common 
Peters,  J.M.  Company,  Inc. 

$.10  par  common 
Preferred  Health  Care.  Ltd. 

$.01  par  common 
Price  Wister,  Inc. 

$.01  par  common 
Prudential  Bancorporation 

No  par  common 
Scantron  Corporation 

$.01  par  common 
SCOR  U.S.  Corporation 

$.30  par  common 
Seal  Incorporated 

$.10  par  common 
Standard  Commercial  Corporation 

$.20  par  common 
Stanline,  Inc. 

$.01  par  common 
Tower  Federal  Savings  Bank 

$.01.  par  common 
TRC  Companies,  Inc. 

$.10  par  common 
U.S.  Truck  Lines  Inc.  of  Delaware 

$5.00  par  common 
Ungermann-Bass,  Inc. 

$.001  par  common 

&''/»%  convertible  subordinated 
debentures 
Union  Special  Corporation 

$1.00  par  common 
Universal  Medical  Buildings,  L.P. 

Depository  Receipts  for  units  of 
shares  of  beneficial  interest 

Units  of  preferred  limited  partnership 
University  Bank  and  Trust  Company 

$.30  par  common 
Valley  Forge  Corporation 

$.50  par  common 
VORTEC  Corporation 

No  par  common 
Wearever-Procforsilex 

$.01  par  common 
Western  Auto  Supply  Company 

$.01  par  common 

Additions  to  the  List 

Akom,  Inc. 

No  par  common 
America  First  Participating/Preferred 
Equity  Mortgage  LP. 

Exchangeable  units  of  limited 
partnership 
American  Medical  Electronics,  Inc. 

No  par  common 
American  Republic  Bancorp  (California) 

No  par  common 
American  Rice,  Inc. 

$1.00  par  common 
American  Savings  &  Loan  Association 
of  Florida 

$.01  par  preferred 
American  Vanguard  Corporation 

$.10  par  common 
APCO  Argentina,  Inc. 

Ordinary  shares,  $.01  par  value 


BFS  Bankorp,  Inc.  (New  York) 

$.01  par  common 
BMR  Financial  Group,  Inc. 

$.01  par  common 
Broad  National  Bancorporation 

$10.00  par  common 
Cannon  Express,  Inc. 

$.01  par  common 
Cascade  International,  Inc. 

$.001  par  common 
Centiuion  Gold  Ltd. 

No  par  common 
Citizens  Bancorp  (Maryland) 

$10.00  par  common 
Cliffs  Drilling  Company 

$.01  par  common 
Code-Alarm.  Inc. 

No  par  common 
Comdata  Holdings  Corporation 

$.01  par  common 
Community  Banks,  Inc.  (Pennsylvania) 

$5.00  par  common 
Comstock  Resources,  Inc. 

$.50  par  common 
Concorde  Career  Colleges,  Inc. 

$.01  par  common 
Confertech  International,  Inc. 

$.01  par  common 
Conner  Peripherals,  Inc. 

No  par  common 
Constitution  Bancorp  of  New  England, 
Inc. 

$1.00  par  common 
Contel  Cellular,  Inc. 

Class  A,  $1.00  par  common 
Country  Lake  Foods,  Inc. 

$.01  par  common 
CPAC,  Inc. 

$.01  par  common 
Dell  Computer  Corporation 

$.01  par  common 
Drug  Emporium,  Inc. 

$.10  par  conunon 
Egghead,  Inc. 

$.01  par  common 
Electronic  Data  Technologies 

$.01  par  common 
Fairfield  First  Bank  &  Trust  Company 
(Connecticut) 

$5.00  par  common 
Falconbridge  Limited 

No  par  common 
FB&T  Corporation 

$1.00  par  common 
First  Federal  Savings  &  Loan 

Association  of  Lenawee  County 

$1.00  par  common 
Firstmiss  Gold.  Inc. 

$.01  par  common 
Flowmole  Corporation 

$.01  par  common 
Franklin  Savings  Association  (Kansas) 

$1.00  par  common 
Grandview  Resources,  Inc. 

No  par  common 
Greenwich  Financial  Corporation 

$.01  par  common 
Harvard  Knitwear,  Inc. 
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$.001  par  common 
Hemodynamics  Incorporated 

$.01  par  common 
Home  Federal  Savings  Bank  (North 
Carolina) 

$1.00  par  common 
Home  National  Corporation 
(Massachusetts) 

$.50  par  common 
Hometown  Bancorporation,  Inc. 
(Connecticut) 

$1.00  par  common 
Hughes  Homes,  Inc. 

$.01  par  common,  Warrants  (expire 
06-08-93) 
ICO,  Inc. 

No  par  common 
Imperial  Holly  Corporation 

No  par  common 
Index  Technology  Corporation 

$.10  par  common 
Jones  Intercable,  Inc. 

7.25%  convertible  subordinated 
debentures 
KCS  Group,  Inc. 

$.01  par  common 
Kinetic  Concepts,  Inc. 

$.001  par  common 
Medstone  International,  Inc. 

$.004  par  common 
Metro  Mobile  CTS,  Inc. 

Class  B,  $.10  par  common 
Mindscape.  Inc. 

$.00001  par  common 
Moscom  Corporation 

$.10  par  common 
National  Health  Laboratories,  Inc. 

$.01  par  common 
Nova  Phamaceutical  Corp. 

Class  C,  warrants  (expire  06-30-93) 

Class  D,  warrants  (expire  06-30-98) 
Nowsco  Weil  Service,  Ltd. 

No  par  common 
Pacesetter  Homes,  Inc. 

$.01  par  common 
People's  Bank  (Connecticut) 

No  par  common 
Personal  Computer  Products,  Inc. 

$.005  par  common 
Relational  Technology,  Inc. 

$.001  par  common 
Respironics,  Inc. 

$.01  par  common 
Richfood  Holdings,  Inc. 

Class  A,  no  par  common 
SCI  Systems.  Inc. 

5%%  convertible  subordinated 
debentures 
Scripps,  E.W.,  Company,  The 

Class  A,  $.01  par  common 
Senior  Service  Corporation 

$.02  par  common 
Simmons  First  National  Corporation 
(Arkansas) 

Class  A,  $5,00  par  common 
SJNB  Financial  Corp. 

No  par  common 
Stolt  Tankers  &  Terminals  (Holdings) 
S.A. 


No  par  common 
Tele-Communications  Inc. 

7%  convertible  subordinated 
debentures 
Thomaston  Mills,  Inc. 

Class  A,  $1.00  par  common 

Class  B,  $1.00  par  common 
Triangle  Industries,  Inc. 

$1.00  per  cumulative  convertible 
junior  preferred 
UNR  Industries,  Inc. 

$2.50  par  common 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  acting  by  its  Staff 
Director  of  the  Division  of  Banking 
Supervision  and  Regulation  pursuant  to 
delegated  authority  (12  CFR  265.2(c)(8)).  July 
25.  1988. 

William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  88-16852  Filed  7-26-88;  8:45  am] 
BILLING  CODE  621(H>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  201 

[Release  No.  33-6790;  34-25933;  35-24683; 
39-2176;  10-16488;  IA-1130] 

Receipt  of  Copies  of  Petitions  for 
Review  of  Commission  Orders 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

summary:  Pursuant  to  28  U.S.C. 

2112(a)(2),  which  requires  that  agencies 

designate  an  officer  to  receive  copies  of 

petitions  for  review  of  agency  orders, 

the  Commission  amended  its  Rules  of 

Practice  to  designate  its  Secretary  to  be 

that  officer. 

EFFECTIVE  DATE:  July  27,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L.  Riesenberg,  Senior  Special 
Counsel,  (202)  272-3088,  or  Anne  H. 
Sullivan,  Attorney,  (202)  272-7525, 
Office  of  the  General  Counsel,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Mail  Stop  6-6,  Washington, 
DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  finds,  in  accordance  with 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(b)(3)(A)),  that  this  revision 
relates  solely  to  agency  organization, 
procedures,  or  practices.  It  is  therefore 
not  subject  to  the  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  and  opportunity  for  comment.  If 
is  effective  upon  publication  in  the 
Federal  Register. 

I.  Introduction 

Public  Law  100-236, 101  Stat.  1731-32 
(1988),  codified  as  28  U.S.C.  2112(a). 


requires  in  subsection  (a)(2]  that  each 
government  agency  designate  an  office 
and  officer  to  receive  copies  of  petitions 
for  review  of  agency  orders  from  the 
persons  instituting  the  review 
procedings  in  a  court  of  appeals.  The 
statute  provides  that,  in  the  event  that 
proceedings  are  instituted  in  two  or 
more  courts  of  appeal  to  review  the 
same  agency  order,  and  that  the  agency 
receives  copies  of  those  filings  within 
ten  days  of  the  agency  order,  the 
Judicial  Panel  on  Multidistrict  Litigation 
will  determine,  by  random  selection,  the 
court  of  appeals  in  which  to  consolidate 
the  petitions. 

II.  Commission  Designation  of  Secretary 
and  Office  of  the  Secretary  Pursuant  to 
Public  Law  No.  100-236 

The  Commission  hereby  amends  Rule 
23  of  its  Rules  of  Practice  to  designate 
the  Secretary,  and  the  Office  of  the 
Secretary,  of  the  Commission  as  the 
officer  and  office  to  receive,  pursuant  to 
28  U.S.C.  2112(a)(1),  copies  of  petitions 
to  review  Commission  orders. 

List  of  Subjects  in  17  CFR  Part  201 

Administrative  practice  and 
procedure.  Claims,  Confidential 
business  information.  Equal  access  to 
justice.  Lawyers,  Securities. 

Text  of  Amendment 

Title  17,  Chapter  II,  Part  201  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  as  follows: 

PART  201— [AMENDED] 

1.  The  authority  citation  for  Part  201. 
Subpart  A  is  amended  by  adding  the 
following  citation: 

Authority:  Sees.  19,  23.  48  Stat.  85.  as 
amended,  901  as  amended,  sec.  20.  49  Stat. 
833,  sec.  319.  53  Stat.  1173,  sees.  38.  211,  54 
Stat.  841,  855: 15  U.S.C.  77s,  78w.  791.  77sss, 
80a-37.  80b-ll  unless  otherwise  noted  *  *  * 
§  201.23(e)  also  issued  under  28  U.S.C. 
2112(a). 

2.  A  new  paragraph  (e)  is  added  to 
§  201.23  to  read  as  follows: 

§  201 .23    Service  of  pleadings,  etc.  ottter 
than  moving  papers. 

***** 

(e)  Commission  receipt  pursuant  to  28 
U.S.C.  2112(a)(1)  of  copies  of  petitions 
for  judicial  review  of  Commission 
orders  where  petitions  for  review  are 
filed  in  two  or  more  courts  of  appeals 
with  respect  to  the  same  order. 

The  Commission  officer  and  office 
designated  to  receive,  pursuant  to  28 
U.S.C.  2112(a)(1),  copies  of  petitions  for 
review  of  Commission  orders,  from  the 
persons  instituting  the  review 
proceedings  in  a  court  of  appeals,  are 
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the  Secretary  and  the  Office  of  the 
Secretary  at  the  Commission's  Office  in 
Washington,  DC.  Ten  copies  of  the 
petition  shall  be  submitted  pursuant  to 
this  paragraph.  Each  copy  shall  state  on 
its  face  that  it  is  being  submitted  to  the 
Commission  pursuant  to  28  U.S.C.  2112 
by  the  persons  or  person  who  Hied  the 
petition  in  the  court  of  appeals. 

Not«. — 28  U.S.C.  2112(a)  contains  certain 
applicable  requirements. 
By  the  Commission, 
luly  21. 1988. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-16905  Filed  7-28-88;  8:45  amj 

BIUJNO  CODE  MIO-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reyulatory 
Commission 

18  CFR  ParU  272  and  274 

(Docket  No.  RM8S-10-000  Order  No.  5011 

Revision  of  Definition  for  Natural  Gas 
Produced  From  Devonian  Shale 

Issued  )uly  21,  1988. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  defining 
Devonian  shale  for  purposes  of 
qualifying  under  section  107(c)(4)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
by  expanding  the  definition  to  allow 
producers  to  measure  Devonian  shale 
from  a  selected  interval  within  the 
Devonian  age  stratigraphic  interval 
instead  of  measuring  from  the  beginning 
of  the  Devonian  age  stratigraphic 
interval  encountered  by  the  wellbore,  as 
currently  provided  in  the  regulations. 
The  expanded  definition  will  encourage 
the  production  of  new  quantities  of 
natural  gas. 

EFFECTIVE  DATE:  September  26, 1988. 
FOR  FURTflER  INFORMATION  CONTACT: 
Julia  Lake  White,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  Telephone: 
(202)  357-8530. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 


1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20428. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  The 
full  text  of  this  final  rule  is  available  on 
CIPS  for  10  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Anthony  G.  Sousa,  Charles  G. 
Stalon  and  Charles  A.  Trabandt. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  defining  Devonian  shale 
for  purposes  of  qualifying  under  section 
107(c)(4)  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA).'  The  Commission  is 
expanding  the  definition  to  allow 
producers  to  measure  Devonian  shale 
from  a  selected  interval  within  the 
Devonian  age  stratigraphic  interval 
instead  of  measuring  from  the  beginning 
of  the  Devonian  age  stratigraphic 
interval  encountered  by  the  wellbore,  as 
currently  provided  in  the  regulations. 
Price  controls  for  gas  qualifying  under 
NGPA  section  107(c)(4)  were  eliminated 
under  NGPA  section  121(b)  on 
November  1, 1979.'  Most  of  the  gas 
qualifying  as  Devonian  shale  gas  under 
this  rule  will  also  qualify  as  either 
NGPA  sections  102  or  103  gas;  price 
controls  for  this  gas  were  also 
eliminated  on  either  January  1, 1985  or 
July  1, 1987.  ConsequenUy,  there  will  be 
minimal  impact  on  the  price  paid  for 
Devonian  shale  gas  qualifying  under  this 
expanded  definition. 

II.  Background 

NGPA  section  107(c)(4)  provides  that 
natural  gas  produced  from  Devonian 
shale  is  high-cost  natural  gas  eligible  for 
incentive  prices.  In  Order  No.  78,'  the 


Commission  defined  natural  gas 
produced  from  Devonian  shale  as 
natural  gas  produced  from  the  fractures, 
micropores  and  bedding  planes  of  shales 
deposited  during  the  Paleozoic 
Devonian  Period.*  The  Commission's 
definition  restricted  the  term  to  the  gross 
Devonian  age  stratigraphic  interval 
encountered  by  a  wellbore,  at  least  95 
percent  of  which  has  a  gamma  ray  index 
of  0.7  or  greater  (five  percent  test).*  The 
five  percent  test  was  designed  to 
exclude  excessive  gas  production  from 
"stringers"  •  within  the  Devonian  shale 
formation  from  qualifying  as  NGPA 
section  107(c)(4)  high-cost  gas. 

The  State  of  West  Virginia  filed  a 
petition  for  reconsideration  of  the 
Commission's  definition  of  natural  gas 
produced  from  Devonian  shale  on 
September  25, 1987.  West  Virginia 
requested  the  Commission  to  allow  a 
producer  to  qualify  any  single 
continuous  shale  interval  within  the 
Devonian  age  stratigraphic  interval  so 
long  as  the  interval  selected  satisfies  the 
five  percent  test. 

The  Commission  granted  West 
Virginia  a  waiver  of  the  provision  of 
§  272.103(e)  of  its  regulations  on  January 
22, 1988.''  The  waiver  allows  applicants 
for  NGPA  section  107(c)(4)  well 
determinations  in  West  Virginia  to 
select  one  continuous  interval  from  the 
Devonian  interval  described  in 
§  272.103(e)  of  the  Commission's 
regulations  for  qualification  as  gas 
produced  from  Devonian  shale. 
However,  if  the  interval  selected  is  more 
than  200  feet  thick,  the  bottom  and  top 
100  foot  portions  must  meet  the  five 
percent  test  independently,  in  addition 
to  the  entire  selected  interval  meeting 
the  requirements. 

As  discussed  in  a  notice  of  proposed 
rulemaking  (NOPR)  issued  April  7, 
1988,^  the  Commission  expressed  its 
belief  that  the  problems  identified  by 
West  Virginia  are  generic  to  other 
Devonian  production  areas. 
Accordingly,  the  Commission  proposed 
to  expand  the  definition  to  allow 
producers  to  measure  Devonian  shale 
from  a  selected  interval  within  the 


'  15  use.  3317(c)(4)  (1982). 

»  15  U.S.C.  3331(b)  (1982). 

'  Final  Rule  Defining  and  Deregulating  Certain 
High-Cost  Gas.  45  FR  28.092  (Apr.  28. 1980).  FERC 
Stats.  &  Regs.  [Regulations  Preambles  1977-1982) 
^30.147  (Apr.  22, 1980);  Order  Denying  Rehearing.  11 
FERC  1  61,299  (June  20, 1980). 


M8  CFR  272.103(e)  (1987). 
»ld. 

•  "Stringers"  are  potentially  gas  bearing  rock 
within  the  Devonian  shale  strata  which  because  of 
their  sand  content  do  not  quality  as  shale.  Most 
Devonian  age  intervals  are  not  100  percent  shale 
and  contain,  varying  amounts  of  sand  stringers.  In 
order  not  to  disqualify  all  Devonian  shale  intervals 
with  sand  stringers,  the  rule  permits  a  Devonian 
shale  interval  to  qualify  as  Devonian  shale  if  the 
interval  does  not  contain  more  than  five  percent 
nonshale  rock. 

'  42  FERC  1  61.052  (Jan.  22, 1988). 

•  53  FR.  12704  (Apr.  18. 1988).  IV  FERC  Stats.  « 
Regs.  1  32,458  (1988). 
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Devonian  age  stratigraphic  interval 
instead  of  measuring  from  the  beginning 
of  the  Devonian  age  stratigraphic 
interval  encountered  by  the  weilbore. 

The  Commission  received  four 
comments,  all  supporting  the  proposed 
change.*  The  Commission,  therefore,  is 
issuing  the  rule  proposed  in  the  NOPR 
as  a  Hnal  rule  without  any  substantive 
changes. 

in.  Discussion 

A.  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  6  hours,  24  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426  (Attention:  Marian  Obis  (202) 
357-«173):  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20S03  (Attention  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission). 

B.  Final  Rule 

The  Commission  is  revising 
§  272.103(e]  of  its  regulations  to  provide 
an  alternative  from  which  to  measure 
Devonian  shale  within  the  Devonian  age 
stratigraphic  interval.  This  alternative 
will  permit  producers  to  select  a 
continuous  Devonian  shale  interval  for 
which  the  five  percent  test  will  be 
applied.  If  the  Devonian  shale  interval 
selected  under  the  alternative  method  of 
measurement  is  more  than  200  feet  thick, 
the  bottom  and  top  100  foot  portions 
must  meet  the  five  percentage  test 
independently. 

Additionally,  the  Commission  is 
amending  5§  274.205(d)(3)(i)  and  274.205 
(d)(3)(ii)  by  replacing  the  phrase 
"stratigraphic  section  penetrated  by  the 
weilbore"  with  the  phrase  "stratigraphic 
section  designated  pursuant  to 
S  272.103(e)"  in  each  of  the  three  places 
at  which  the  former  phrase  appears.  In 
any  wells  which  produce  both  Devonian 
and  non-Devonian  shale  gas  and  the  gas 
is  not  separately  metered,  an  allocation 
must  be  made  between  the  producing 
intervals.  Any  reasonable  method  of 


allocation  will  be  acceptable  and  does 
not  need  prior  approval. 

Commenters  support  the  decision  to 
grant  the  West  Virginia  waiver  and 
believe  that  to  the  extent  that  the  same 
geologic  conditions  exist  in  other  states, 
the  alternative  method  of  measuring 
Devonian  shale  should  also  be 
available.  Columbia  Gas  Transmission 
Corporation,  however,  requests  the 
Commission  to  clarify  that  the  expended 
definition  may  be  applied  only  on  a 
prospective  basis.  The  Commission 
agrees.  Generally,  the  Commission's 
rules  are  applied  on  a  prospective  basis. 
The  provisions  in  this  final  rule  Mrill  be 
applied  on  a  prospective  basis  only,  for 
producers  filing  well  determinations 
pursuant  to  these  regulations.'" 

IV.  Regulatory  Flexibility  Act 
Certificadon 

The  Regulatory  Flexibility  Act  • ' 
requires  the  Commission  to  describe  the 
impact  that  a  proposed  rule  would  have 
on  small  entities  or  to  certify  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover, 
since  this  revision  will  encourage  the 
production  of  natural  gas  supplies  and 
expand  the  categories  of  natural  gas 
eligible  for  a  tax  credit.'*  any  economic 
impact  on  small  entities  will  be 
beneficial  rather  than  negative. 

V.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
(PRA)  "  and  die  Office  of  Management 
and  Budget's  (0MB)  regulations  '* 
require  the  0MB  to  approve  certain 
information  collection  requirements 
imposed  by  agency  rule.  The 
information  collection  requirements  in 
this  final  rule  are  contained  in  FERC- 
121,  Application  for  Maximum  Lawful 
Price  Under  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  and  FERC-568,  Well 
Category  Determination.  Natural  gas 
producers  must  comply  with  the 


*  Appalachian  Energy  Croup,  Columbia  Gai 
Transmission  Corporation.  Kentucky  Public  Service 
Commis.^ion  and  Pennsylvania  Dpparlment  of 
Environmental  Reaourcet. 


'"  Producers  in  Went  Virginia  may  continue  to  file 
fur  well  determinations  pursuant  to  ttie  waiver 
granted  to  West  Virginia  on  January  22. 1988.  The 
provisions  of  the  waiver  will  apply  prospectively 
from  the  dale  of  the  waiver. 

' '  5  U.S.C.  801-612  (1982). 

' '  The  Commission  recognites  that  producers 
would  be  able  to  qualify  for  a  tax  credit  through  the 
Crude  Oil  Windfall  Profit  Tax  Act  of  1980  (as 
amended  by  the  Economic  Recovery  Tax  Act  of 
1981).  Pub.  L  98-223.  Title  II.  section  231(a).  April  2. 
1980.  94  Stat.  268.  section  44D  (subs,  renum.  as 
section  29).  1981. 95  Stat.  339  Subsequent  tax 
legislation  has  preserved  the  tax  credit  for  the 
production  of  fuel  from  nonconventional  sources. 

"44  use.  3501-3520  (1982). 

'♦  5  CFR  1320.13  (1987). 


information  collection  provisions  in 
these  forms  in  order  to  collect  higher 
lawful  prices  for  gas  produced  from 
qualified  wells.  Under  the  NGPA. 
producers  must  obtain  a  jurisdictional 
agency  determination  that  certain 
natural  gas  qualifies  as  high-cost  gas 
eligible  for  incentive  prices  under 
sections  102, 103, 107  and  108  of  the 
NGPA.  Producers  must  then  submit  this 
jurisdictional  agency  determinations  to 
the  Commission  for  approval  prior  to 
collecting  these  prices.  The  amount  of 
data  to  be  reported  is  the  minimum  that 
jurisdictional  agencies  and  the 
Commission  require  to  determine  the 
well  category  and  price. 

Devonian  shale  determinations 
represent  less  than  10  percent  of  the 
total  determinations  filed  annually  with 
the  Commission.  The  expanded 
definition  provided  in  this  rule  will 
increase  the  number  of  Devonian  shale 
determination  filings  (estimated 
increase  is  1,000  per  year  from 
approximately  1.200  to  2.200)  but  will 
not  change  the  time  requirements 
currently  in  the  OMB  inventory  for  each 
determination.  The  average  time  per 
response  for  FERC-121  is  15  minutes 
and  for  FERC-568  is  6  hours  and  9 
minutes. 

The  Commission  estimates  that  the 
total  annual  reporting  burden  for  FERC- 
121  will  increase  by  250  hours  and  for 
FERC-568  by  6,150  hours.  This  increase 
in  total  annual  burden  reflects  the 
number  of  new  applications  anticipated 
because  of  the  expanded  definition  for 
Devonian  shale.  Even  with  this  increase, 
the  total  annual  burden  reported  in  this 
final  rule  continues  to  remain  less  than 
the  total  annual  burden  initially 
approved  by  OMB  for  these  forms  due  to 
a  decrease  in  the  overall  number  of 
determinations  for  all  categories 
received  annually  by  the  Commission. 

VI.  Environmental  Review 

The  Commission  detailed  in  the  NOPR 
the  factors  supporting  the  conclusion 
that  this  rulemaking  action  would  not 
constitute  a  major  Federal  action  Ji' 

significantly  ejecting  the  quality  of  the 
human  environment.  The  Commission's 
determination  was  based  on  a 
supplemental  environmental  assessment 
prepared  in  1981  which  updated  an 
earlier  1980  environmental  assessment 
and  reiterated  the  original  findings. 
Since  then,  no  new  factors,  additional 
evidence  or  comments  have  been 
brought  to  the  Commission's  attention 
which  alter  the  Commission's 
conclusions. 

The  Commission  continues  to  believe 
that  Devonian  shale  is  a  specific  type  of 
low  permeability  formation.  From  an 
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environmental  standpoint,  its 
development  as  a  source  of  natural  gas 
involves  nearly  identical  measures  as 
those  required  by  any  other  tight 
formation,  including  the  use  of  enhanced 
production  techniques  such  as  hydraulic 
fracturing.  There  is  no  evidence  that  the 
incentive  price  program  for  tight 
formations  has  resulted  in  any 
significant  adverse  environmental 
impact.  The  Conmiission  concludes, 
therefore,  that  this  rulemaking  action 
will  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

VII.  Effective  Date 

This  rule  is  effective  September  26. 
1988. 

List  of  Subjects 

18  CFR  Part  272 

Natural  gas. 

18  CFR  Part  274 

Natural  gas.  Price  controls,  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  272  and  274, 
Chapter  I,  Title  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

By  the  Commission. 
Lois  D.  CasheU, 
Acting  Secretary. 

PART  272— DEREGULATED  NATURAL 
GAS 

1.  The  authority  citation  for  Part  272 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Policy  Act  of  lS7a 
15  U.S.C.  3301-3432  (1982). 

2.  In  S  272.103,  paragraph  (e)  is  revised 
to  read  as  follows: 

S  272.103    Defkittions. 

***** 

(e)  "Natural  gas  produced  from 
Devonian  shale"  means  natural  gas 
produced  from  fractures,  micropores  and 
bedding  planes  of  shales  deposited 
during  the  Paleozoic  Devonian  Period. 

(1)  "Shales  deposited  during  the 
Paleozoic  Devonian  Period"  can  be 
defined  as  either 

(i)  The  gross  Devonian  age 
stratigraphic  interval  encountered  by  a 
well  bore,  at  least  95  percent  of  which 
has  a  gamma  ray  index  of  0.7  or  greater; 
or 

(ii](A)  Except  as  provided  in 
paragraph  (e)  (ii)  (B)  of  this  section,  one 
continuous  interval  within  the  gross 
Devonian  age  stratigraphic  interval, 
encountered  by  a  well  bore,  as  long  as 
at  least  95  percent  of  the  selected 
Devonian  shale  interval  has  a  gamma 
ray  index  of  0.7  or  greater. 


(B)  If  the  interval  selected  is  more 
than  200  feet  thick,  the  bottom  and  top 
100  foot  portions  must  meet  the  five 
percent  test  independently. 

(2)  When  measuring  the  Devonian  age 
stratigraphic  interval  under  paragraph 
(e](l]  of  this  section,  the  gamma  ray 
index  at  any  point  is  to  be  calculated  by 
dividing  the  gamma  ray  log  value  at  that 
point  by  the  gamma  log  value  at  the 
shale  base  line  established  over  the 
entire  Devonian  age  interval  penetrated 
by  the  well  bore. 

PART  274— DETERMINATIONS  BY 
JURISDICTIONAL  AGENCIES 

3.  The  authority  citation  for  Part  274  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Policy  Act  of  1978, 
16  U.S.C.  3301-3432  (1982):  Department  of 
Energy  Organization  Act,  42  U.S.C.  7101-7362 
(1982). 

4.  In  §  274.205,  paragraphs  (d)(3)  and 
(d)(4)(ii)  are  revised  to  read  as  follows: 

§274.205    High-coet  natural  ga«. 

***** 

(d)  Natural  gas  produced  from 
Devonian  shale.  *  *  * 

(3)(i)  For  wells  completed  on  or  after 
November  1, 1979,  a  gamma  ray  log  with 
superimposed  indications  of  the  shale 
base  line  and  the  gamma  ray  index  of 
0.7  over  the  Devonian  age  stratigraphic 
section  designated  pursuant  to 
§  272.103(e): 

(ii)  For  wells  completed  before 
November  1, 1979: 

(A)  A  gamma  ray  log,  if  reasonably 
available,  with  superimposed 
indications  of  the  shale  base  line  and 
the  gamma  ray  index  of  0.7  over  the 
Devonian  age  stratigraphic  section 
designated  pursuant  to  §  272.103(e];  or 

(B)  If  a  gamma  ray  log  is  not 
reasonably  available,  a  driller's  log.  or 
similar  report,  indicating  the  general 
characteristics  of  the  strata  penetrated 
and  the  corresponding  depths  at  which 
they  are  encountered  throughout  the 
Devonian  age  stratigraphic  section 
designated  pursuant  to  S  272.103(e); 

(4)  *  *  * 

(ii)  Demonstrating  that  the  percentage 
of  potentially  disqualifying  nonshale 
footage  for  the  stratigraphic  section 
selected  is  equal  to  or  less  than  5 
percent  of  the  Devonian  stratigraphic 
age  interval  designated  pursuant  to 
§  272.103(e); 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  PART  162 

(T.0. 88-43) 

Customs  Regulations  Amendment 
Regarding  the  Forfeiture  of  Goods 
Seized  Under  19  U.S.C.  1592 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  relating  to  the 
forfeiture  of  goods  seized  under  the 
provisions  of  section  592,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1592),  which 
deals  with  penalties  for  fraud,  gross 
negligence  and  negligence.  The 
amendment  eliminates  the  provision  for 
the  summary  forfeiture  of  goods  seized 
thereunder  and  replaces  it  with  a 
provision  calling  for  the  referral  of  the 
case  to  the  Department  of  justice  for  the 
institution  of  court  proceedings.  This 
action  is  taken  in  consideration  of  a 
decision  of  the  U.S.  Court  of 
International  Trade. 
EFFECnVE  DATE:  July  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  T.  Rosse,  Penalties  Branch, 
(202}-566-6317. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Customs  Procedural  Reform  and 
Simplification  Act  of  1978  (Pub.  L  95- 
410),  made  numerous  amendments  to 
statutes  administered  by  Customs  which 
relate  to  fines,  penalties,  forfeitures,  and 
liquidated  damages  for  violation  of 
Customs  and  navigation  laws.  Changes, 
as  hereto  relevant,  were  made  to  section 
592,  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1592),  covering  the  entry  of 
merchandise  by  fraud  or  negligence. 
Amendments  to  the  Customs 
Regulations  to  establish  new  procedures 
and  reflect  these  changes  were 
contained  in  T.D.  79-160  which  was 
published  in  the  Federal  Register  on 
June  4, 1979  (44  FR  31950).  Section 
162.75(d)(3)  regarding  the  forfeiture  of 
goods  seized  under  section  592,  Tariff 
Act  of  1930.  as  amended  (19  U.S.C. 
1592),  was  added  to  the  Customs 
Regulations  in  T.D.  79-160.  It  provided 
for  referral  of  the  case  to  the 
Department  of  Justice  or  summary 
forfeiture  of  the  referenced  seized  goods 
depending  on  their  value  pursuant  to 
section  607.  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1607). 

The  U.S.  Court  of  International  Trade, 
in  Slip.  Op.  86-d  regarding  United  States 
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V.  One  Red  Lamborghini  (VIN  ZA 
190000ELA 12133)  and  One  Black 
Lamborghini  (VIN  ZA  190000ELA12144). 
Court  No.  85-10-01393.  held  that  19 
U.S.C.  1592  does  not  provide  a  cause  of 
action  for  forfeiture  in  rem.  Based  upon 
this.  Customs  has  concluded  that 
summary  forfeiture  may  not  be 
accomplished  under  such  statutory 
provision  regardless  of  the  value  of  the 
seized  merchandise.  Accordingly,  the 
Customs  Regulations  are  being  herein 
amended  to  reflect  same.  The 
amendment  provides  that,  if  neither  a 
petition  for  relief  is  filed  nor  compliance 
is  made  with  the  penalty/seizure 
decision  within  the  time  provided  by 
law.  the  case  should  be  referred  to  the 
Department  of  Justice  with  a  report  of 
the  facts  for  the  institution  of  court 
proceedings.  The  amendment  does  not 
alter  the  regulations  concerning  the 
summary  forfeiture  of  merchandise  for 
violations  of  statutory  provisions  other 
than  19  U.S.C.  1592  or  situations 
constituting  violations  under  19  U.S.C. 
1592  and  another  statute.  The 
amendment  does  not  alter  the  regulatory 
provisions  of  §  162.75,  Customs 
Regulations  (19  CFR  162.75).  regarding 
the  seizure  of  merchandise  for  violation 
of  19  U.S.C.  1592  in  prescribed 
circumstances. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Provisions 

Inasmuch  as  the  amendment  merely 
conforms  the  Customs  Regulations  to 
tlie  applicable  statutory  provision,  as 
interpreted  by  the  U.S.  Court  of 
International  Trade,  and,  thereby, 
extends  a  benefit  to  owners  of  certain 
seized  merchandise,  it  is  in  the  public 
interest  to  make  the  regulatory  change 
effective  as  soon  as  possible. 
Accordingly,  notice  and  public 
procedure  are  unnecessary  pursuant  to  5 
U.S.C.  553(b)(B),  and  for  the  same 
reasons,  pursuant  to  5  U.S.C.  553(d)(3),  a 
delayed  effective  date  is  not  required. 

Executive  Order  12291 

Because  this  document  will  not  result 
in  a  "major  rule"  as  defined  in  E.O. 
12291,  Customs  has  not  prepared  a 
regulatory  impact  analysis. 

Regulatory  Flexibility  Act 

It  is  certified  under  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(B)),  that  the  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  Arnold  L.  Sarasky,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 


Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  162 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Imports,  Law  enforcement, 
Penalties,  Search  warrants,  Seizures  and 
forfeitures.  Reporting  and  recordkeeping 
requirements. 

Amendment  to  the  Regulations 

Part  162,  Customs  Regulations  (19  CFR 
Part  162),  is  amended  as  set  forth  below: 

PART  162— RECORDKEEPING, 
INSPECTION,  SEARCH,  AND  SEIZURE 

1.  The  general  authority  citation  for 
Part  162,  as  hereto  pertinent,  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301.  19  U.S.C.  1624. 

2.  Section  162.75  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

§  162.75    Seizures  limited  under  Section 
592,  Tariff  Act  of  1930.  as  amended. 

***** 

(d)  Release  of  seized  merchandise — 

*  *  * 

(3)  Forfeiture.  If  neither  a  petition  for 
relief  is  filed  in  accordance  with  Part  171 
of  this  chapter,  nor  compliance  made 
with  the  decision  within  the  time 
provided  by  law,  the  district  director 
immediately  shall  report  the  facts  and 
refer  the  case  to  the  Department  of 
Justice  for  the  institution  of  court 
proceedings. 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs. 

Approved:  July  13, 1988. 

Salvatore  R.  Martoche, 

A  cling  Assistant  Secretary  for  Enforcement. 
[PR  Doc.  88-16811  Filed  7-26-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 
IOPTS-42074A;  FRL-3420-2] 

Cumene;  Final  Test  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  issuing  a  final  test 
rule,  under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA), 
requiring  manufacturers  and  processors 
of  cumene  (isopropyl  benzene,  CAS  No. 
98-82-8)  to  perform  testing  in  the  areas 
of  health  effects,  environmental  effects, 


and  chemical  fate.  The  health  effects 
testing  requirements  include:  Oral  and 
inhalation  comparative 
pharmacokinetics,  subchronic  inhalation 
toxicity,  developmental  toxicity, 
neurotoxicity,  and,  if  triggered,  two 
generation  reproductive  effects.  The 
environmental  effects  and  chemical  fate 
testing  requirements  include:  Acute 
toxicity  to  fish  and  invertebrates, 
biodegradation  in  an  aquatic  system, 
volatilization  from  an  aquatic  system., 
and.  if  triggered,  chronic  toxicity  to  fish 
and  invertebrates. 

DATES:  In  accordance  with  40  CFR  23.5, 
this  rule  shall  be  promulgated  for 
purposes  of  judicial  review  at  1  p.m. 
eastern  [daylight  or  standard  as 
appropriate)  time  on  August  10. 1988. 
This  rule  shall  become  effective  on 
September  9, 1988.  The  incorporation  by 
reference  in  the  rule  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
September  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Acting  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Rm.  E-n543,  401  M  St., 
SW.,  Washington,  DC  20460,  (202)  554- 
1404,  TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  EPA  is 

issuing  a  final  test  rule  under  section 
4(al  of  TSCA  to  require  health  effects, 
environmental  effects,  and  chemical  fate 
testing  for  cumene. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  535  hours  per  response, 
inlcuding  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 

1.  Chief,  Information  Policy  Branch  (PM- 
223).  EPA,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503. 

I.  Introduction 

A.  Test  Rule  Development  Under  TSCA 

This  final  rule  is  part  of  the  overall 
implementation  of  section  4  of  TSCA 
(Pub.  L.  94-469,  90  Stat.  2003  et  seq..  15 
U.S.C.  2601  et  seq.),  which  contains 
authority  for  EPA  to  require  the 
development  of  data  relevant  to 
assessing  the  risk  to  health  and 
environment  posed  by  exposure  to 
particular  chemical  substances  or 
mixtures  (chemicals). 
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Under  section  4(a)  of  TSCA.  EPA  must 
require  testing  of  a  chemical  to  develop 
health  effects,  environmental  effects,  or 
chemical  fate  data  if  the  Administrator 
makes  certain  Hndings  as  described  in 
TSCA  under  section  4(a)(1)  (A)  or  (B). 
Detailed  discussions  of  the  statutory 
section  4  Hndings  are  provided  in  the 
Agency's  first  and  second  proposed  test 
rules  which  were  published  in  the 
Federal  Register  of  July  18. 1980  (45  FR 
48510)  and  June  5. 1981  (46  FR  30300). 

B.  Regulatory  History 

The  Interagency  Testing  Conunittee 
(ITC)  designated  cumene  for  priority 
testing  consideration  in  its  15th  Report, 
published  in  the  Federal  Register  of 
November  29. 1984  (49  FR  46939).  The 
ITC  recommended  that  cumene  be 
considered  for  health  effects  testing, 
including  short-term  genotoxicity, 
chronic  toxicity  including  oncogenicity, 
teratogenicity,  and  reproductive  effects; 
and  environmental  effects  testing, 
including  acute  and  chronic  toxicity  to 
saltwater  and  freshwater  fish  and 
invertebrates.  The  bases  for  these 
recommendations  were:  Annual 
production  capacity  of  4  to  5  billion 
pounds,  potential  for  occupational  and 
environmental  exposure,  and 
insufficient  data  to  assess  the  risk  of 
cumene  exposure  to  human  health  and 
the  environment 

EPA  responded  to  the  ITC's 
recommendations  for  cumene  by  issuing 
a  proposed  rule,  published  in  the 
Federal  Register  of  November  6, 1985  (50 
FR  46104),  which  would  require  that 
cumene  be  tested  for  oral  and  inhalation 
comparative  pharmacokinetics,  oral  and 
inhalation  subchronic  toxicity, 
mutagenicity,  developmental  toxicity, 
neurotoxicity,  oncogenicity,  acute  and 
chronic  toxicity  to  saltwater  and 
freshwater  fish  and  invertebrates, 
biodegradation  in  an  aquatic  system, 
volatilizatior  from  an  aquatic  system, 
and,  if  triggered,  a  two-generation 
reproductive  effects  study. 

The  proposed  rule  contained  a 
chemical  profile  of  cumene,  a  discussion 
of  EPA's  TSCA  section  4(a)  findings, 
and  the  proposed  test  standards. 

II.  Response  to  Public  Comments 

The  Agency  received  written 
comments  on  the  cumene  proposed  rule 
from  the  Chemical  Manufacturers 
Association's  (CMA)  Cumene  Program 
Panel  (the  Panel)  on  February  28, 1986 
(Ref.  1).  The  Panel  includes 
manufacturers  and  processors  of 
cumene.  Panel  members  are  Texaco 
Chemical  Company,  Chevron  Chemical 
Company,  Dow  Chemical  Company, 
Champlin  Petroleum  Company,  Koch 
Refming,  Inc.,  Ashland  Oil  Company,  US 


Steel  Corporation,  and  Georgia  Gulf 
Corporation. 

Dow  Chemical  Company  (Dow)  also 
submitted  written  coniments  separately 
on  an  earlier  date  (February  13, 1986) 
that  dealt  speciflcally  with  the  Agency's 
proposed  guidelines  for  oral  and 
inhalation  pharmacokinetic  studies  (Ref. 
2).  The  pharmacokinetic  guidelines 
proposed  by  the  Agency  for  cumene 
were  subsequently  referred  to  in  the 
final  Phase  I  test  rule  for  1,2- 
Dichloropropane  published  in  the 
Federal  Renter  of  September  9, 1986 
(51  FR  32107).  Dow's  conunents  on  the 
proposed  pharmacokinetic  guidelines 
and  the  Agency's  responses  are 
summarized  in  the  final  test  rule  for  1,2- 
dichloropropane  published  in  the 
Federal  Register  of  October  5, 1987  (52 
FR  37138).  A  detailed  explanation  of  the 
Agency's  position  on  Dow's  comments 
on  the  proposed  pharmacokinetic 
guidelines  may  be  found  in  the  support 
document  (Ref.  3)  prepared  for  EPA  by 
Syracuse  Research  Corporation  (SRC) 
and  a  memorandum  written  by  EPA's 
Health  and  Environmental  Review 
Division  within  the  Office  of  Toxic 
Substances  (Ref.  4).  Dow's  comments 
have  resulted  in  modifications  to  the 
proposed  pharmacokinetic  guidelines 
and  these  modifications  are  described  in 
the  final  test  rule  for  1,2- 
dichloropropane.  A  summary  of  the 
Panel's  comments  will  be  briefly  stated 
in  the  following  sections  along  with  the 
Agency's  responses  to  the  comments. 

A.  Comments  on  Oncogenicity  and 
Mutagenicity  Testing  Requirements 

The  Panel  believes  that  the  reported 
positive  results  of  two  short-term 
mutagenicity  tests  with  ciunene  (cell 
transformation  and  unscheduled  DNA 
synthesis  (UDS)  assays)  conducted  by 
the  Gulf  Life  Sciences  Center  (Gulf,  Ref. 
5)  do  not  justify  the  requirement  for 
higher-tier  mutagenicity  and 
oncogenicity  testing.  The  Panel's 
conclusion  is  based  upon  apparent 
technical  difficulties  with  the  assays, 
rendering  the  results  equivocal  at  best. 
The  Panel  reported  that  it  would  repeat 
three  of  the  four  tests  conducted  by  Gulf 
and  also  perform  an  Ames  Salmonella 
assay  and  an  in  vitro  cytogenetics  assay 
on  a  voluntary  basis. 

EPA  agrees  that  some  doubt  existed 
as  to  whether  the  Gulf  results  are 
positive  or  equivocal.  Nevertheless, 
these  data  were  suggestive  of  the 
possible  genotoxicity  of  cumene  and 
could  not  have  been  dismissed  without 
additional  evidence  to  the  contrary.  The 
results  of  five  voluntary  mutagenicity 
tests  submitted  to  EPA  by  the  Panel 
have  provided  the  evidence  needed  to 
clarify  the  Gulf  results  (Ref.  6).  Cumene 


was  clearly  negative  in  the  cell 
transformation  and  UDS  assays  that 
were  repeated  by  the  Panel.  The  results 
were  also  negative  for  three  other 
mutagenicity  assays  submitted  by  the 
Panel  [Salmonella  (Ames)),  Chinese 
Hamster  Ovary  (CHO)/Hypoxanthine- 
Guanine  Phosphoribosyl  Transferase 
(HGPRT)  mutation,  and  chromosome 
aberrations  in  CHO  cells).  Since  all  tier  I 
tests  proposed  by  the  Agency  or 
equivalent  to  those  proposed  by  the 
Agency  are  already  available  and 
negative,  including  a  micronucleus  test 
of  cumene  from  Gulf  (Ref.  7)  which  the 
Panel  did  not  repeat  and  which  the 
Agency  considers  adequate,  the  Agency 
has  reconsidered  its  proposed 
requirements  for  higher-tier 
mutagenicity  and  oncogenicity  under 
both  sections  4(a)(1)  (A)  and  (B).  The 
Agency  has  decided  that  no  further 
testing  in  these  areas  is  necessary  at 
this  time. 

B.  Comments  on  the  Exposure  Finding 

The  Panel  commented  that  EPA  has 
not  properly  justified  its  finding  of 
significant  or  substantial  exposure 
under  section  4(a)(1)(B)  of  TSCA.  The 
Panel  believes  that  EJ'A  has  overstated 
cumene  levels  in  the  environment;  that 
the  contribution  of  manufacturing, 
processing,  use,  and  distribution 
activities  to  cumene  levels  in  the 
environment  is  negligible  compared  to 
cumene  emissions  from  motor  vehicle 
fuel  exhaust,  the  quantities  of  cumene 
naturally  present  in  the  environment, 
and  other  cumene  sources  such  as 
cigarette  smoke  and  volatilization 
during  the  cooking  of  foods;  and  that 
exposure  levels  cited  by  EPA  are,  in  any 
event,  far  too  low  to  merit  concern  about 
cumene's  potential  risks  to  the  general 
population. 

1.  Estimation  of  air  emissions  from 
manufacturing  and  processing 
operations.  In  the  proposed  rule  for 
cumene,  EPA  estimated  that 
approximately  3  million  pounds  of 
cumene  is  released  annually  to  the 
environment  from  cumene 
manufacturing  and  processing  facilities. 
This  estimate  was  derived  from 
emission  rate  data  for  devices  such  as 
vents,  flanges,  drains,  valves,  and 
pumps  suspected  of  leaking  cumene  in 
the  average  cumene  manufacturing  and/ 
or  processing  unit.  Approximately  15  to 
16  million  people  live  in  areas  near 
cumene  manufacturing  and  processing 
facilities.  EPA  is  concerned  about  the 
increased  levels  of  cumene  to  which  this 
surrounding  population  is  exposed.  The 
Panel  commented  that  EPA  overstated 
the  amount  of  cumene  released  from 
manufacturing  and  processing  facilities. 
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The  Panel  presented  a  revised  estimate 
of  843,750  pounds  of  cumene  that  is 
released  annually  as  fugitive  emissions 
from  cumene  manufacturing  and 
processing.  The  Panel's  figure  is 
extrapolated  from  emissions  data  from 
11  of  16  active  cumene  manufacturing 
and  processing  plants.  These  11  plants 
account  for  just  under  80  percent  of  the 
cumene  produced,  imported,  and 
processed  in  1984.  Some  675,000  pounds 
of  cumene  was  reported  released  from 
these  11  plants  by  the  manufacturers 
and  processors.  The  Panel  assumed  that 
the  other  5  plants,  which  account  for  the 
.  remaining  20  percent  of  the  cumene, 
released  a  proportional  amount.  This 
figure  is  168,750  pounds,  which  yields  a 
total  fugitive  emissions  of  843,750 
pounds  of  cumene  annually. 

EPA  believes  that  the  Panel's  estimate 
does  not  include  fugitive  emissions  of 
cumene  from  cumene  processing 
facilities,  especially  from  those  which 
are  located  on  the  same  site  as  the 
manufacturing  facility.  Since  many  of 
the  cumene  manufacturers  also  process 
cumene  at  the  same  site  using  a 
separate  physical  system,  the  fugitive 
emissions  of  cumene  from  processing, 
which  are  generally  estimated  to  be 
twice  those  from  manufacturing,  should 
be  included  in  the  total  emissions  from  a 
site.  In  addition.  EPA  believes  that,  in 
extrapolating  a  value  for  cumene 
emissions  from  plants  for  which 
emissions  data  are  available  to  plants 
for  which  no  data  are  available,  the 
Panel  has  incorrectly  assumed  that 
cumene  emissions  are  strictly 
proportional  to  the  amount  of  cumene 
manipulated,  regardless  of  whether  the 
cumene  was  manufactured  or  processed. 
Furthermore,  there  was  no  consideration 
given  to  the  age  or  size  of  the  plant. 

2.  Contribution  of  manufacturing  and 
processing  activities  to  overall  cumene 
levels  in  the  ambient  air  The  Panel  has 
stated  that  cumene  emissions  into  the 
environment  are  primarily  from  gasoline 
and  diesel  fuel  use  and  that  industrial 
emission  sources  contribute  a  far 
smaller  amount  of  this  chemical  to  the 
environment  on  a  national  scale.  In 
addition,  the  Panel  pointed  out  there  are 
many  other  sources  of  cumene, 
unrelated  to  cumene  manufacturing  and 
processing  activities,  such  as  cigarette 
smoke  and  volatization  from  cooking 
certain  foods.  The  Panel  believes  that 
this  confirms  that  emissions  from 
cumene  manufacturing  and  processing 
represent  only  an  insignificant  source  of 
cumene  in  the  environment. 

EPA  is  aware  of  the  many  sources  of 
cumene  in  the  environment,  and  it  also 
recognizes  that  distinguishing  the 
contribution  of  one  source  from  another 


is  very  difficult.  EPA  is  also  aware  that, 
when  the  country  is  taken  as  a  whole, 
land  vehicle  emissions  are  believed  to 
contribute  about  five  times  as  much 
cumene  to  the  environment  as  cumene 
manufacturing  and  processing  facilities. 
However,  in  communities  close  to 
cumene  manufacturing  and  processing 
facilities,  it  appears  that  these  facilities 
emit  approximately  3.6  times  the  amount 
of  cumene  emitted  by  land  vehicles 
exhaust  and.  hence,  are  the  dominant 
source  of  atmospheric  cumene  fRef.  8). 

3.  The  significance  of  air  emission 
levels  near  cumene  facilities.  The  Panel 
has  suggested  that  cumene 
concentrations  in  the  atmosphere, 
resulting  from  cumene  manufacturing 
and  processing,  even  near 
manufacturing  and  processing  facilities, 
are  not  significant.  The  Panel  quotes  the 
Test  Rule  Support  Document  worst  case 
cumene  concentrations  calculated  for  a 

I  and  5  km  radius  from  the  plant,  which 
were  3.5  to  59.9  parts  per  billion  (ppb) 
and  from  0.6  to  3.1  ppb,  respectively. 
The  Panel  points  out  that  these  levels 
may  be  seen  during  occasional 
excursions,  but  do  not  represent 
common  air  concentrations  (Ref.  9).  It 
goes  on  to  say  that  the  1.4  ppb  annual 
average  1  km  from  a  plant  and  the  6  and 

II  ppb  cumene  concentrations  seen  near 
a  production  facility  in  Deer  Park,  TX, 
both  presented  in  the  Test  Rule  Support 
Document,  are  more  reasonable.  In 
addition,  these  values  are  more  in  line 
with  a  modeling  study  done  for  Georgia 
Gulfs  Bound  Brook,  NJ  phenol  facility, 
which  also  predicts  a  1.4  ppb  annual 
average  at  1  km  from  the  plant  (Ref.  10). 
The  worst  case  at  this  facility  was 
calculated  to  be  34.8  ppb.  The  Panel  also 
states  that,  considering  the  short  half- 
life  of  cumene  in  the  atmosphere,  there 
is  no  reason  to  believe  that,  except  for 
populations  very  close  to  the  plant,  there 
is  any  general  population  exposure.  The 
Panel  contends,  finally,  that  the  15  to  16 
million  persons  that  EPA  suggests  are 
living  in  metropolitan  areas  near 
cumene  manufacturing  and  use  facilities 
is  misleading.  It  suggests  that,  because 
of  cumene's  rapid  atmospheric 
degradation  kinetics,  this  value  is  too 
high,  and  only  a  small  fraction  of  these 
people  would  be  exposed  to  cumene 
concentrations  above  the  ambient  level. 

The  majority  of  monitoring  data  that 
are  available  for  places  without  cumene 
manufacturing  or  processing  facilities 
indicate  cumene  concentrations  at  or 
below  2  ppb  in  the  air  (Ref.  9).  However, 
modeling  and  monitoring  data 
developed  for  places  that  have  cumene 
manufacturing  and  processing  facilities 
indicate  much  higher  concentrations  of 
cumene  in  the  air.  Some  of  the  highest 


monitored  cumene  concentrations  (6  and 
11  ppb)  were  near  the  Shell  Oil 
Company  manufacturing  complex  in 
Deer  Park,  TX,  despite  the  fact  that 
insufficient  data  are  available  to 
determine  whether  or  not  the  facility 
was  in  operation  at  the  time  the 
sampling  took  place  (Ref.  9).  In  addition, 
worst  case  cumene  concentrations 
predicted  via  models,  which  are 
discussed  above,  for  areas  closest  to 
cumene  manufacturing  and  processing 
sites  are  significantly  above  the  cumene 
levels  detected  in  places  without 
cumene  manufacturing  and  processing 
facilities. 

The  more  recent  data  on  the  half-life 
of  cumene  in  the  atmosphere,  which  the 
Agency  referred  to  in  the  proposed  test 
rule  for  cumene,  appears  to  be  on  the 
order  of  one  or  two  days.  At  this  rate  of 
removal,  the  cumene  emissions  from 
ongoing  manufacturing  and  processing 
activities  would  be  expected  to  be 
distributed  over  a  large  portion  of  the 
communities  near  the  manufacturing 
and  processing  facilities  depending  on 
the  prevailing  atmospheric  conditions. 
The  figure  of  15  to  16  million  persons 
estimated  by  EPA  to  be  the  total 
population  living  within  a  50  km  radius 
of  all  cumene  manufactiuing  and 
processing  facilities  was  derived  using 
1980  Census  information  (Ref.  11).  The 
1985  Census  shows  that  approximately 
13.5  million  people  live  in  areas  near 
cumene  manufacturing  and  processing 
facilities  (Ref.  8).  It  should  be  noted  that 
97  percent  of  the  cumene  capacity  and 
66  percent  of  phenol  capacity  are 
concentrated  in  areas  with  a  population 
of  about  7  million  people.  Thus  it 
appears  that  most  exposure  to  cumene 
from  cumene  manufacturing  and 
processing  facilities  occurs  in  a 
population  of  about  7  million  people. 
Cumene  manufacturing  and  processing 
facilities  are  predicted  to  emit  some  2.58 
million  pounds  of  cumene  per  year  into 
the  atmosphere  in  these  areas,  based  on 
the  total  cumene  emissions  predicted 
from  all  facilities.  By  comparison, 
automobiles  in  these  areas  are  predicted 
to  emit  only  0.47  million  pounds  per  year 
(Ref.  8).  Also,  since  the  half-life  of 
cumene  in  the  atmosphere  is  long 
enough  to  allow  for  some  transport,  the 
vast  majority  of  atmospheric  cumene  in 
these  areas  must  come  from  cumene 
manufacturing  and  processing  facilities. 
4.  Cumene  levels  in  water  The  Panel 
has  suggested  that  EPA.  in  presenting 
the  data  for  wastewater,  groundwater, 
and  drinking  water  in  the  proposed  Ifest 
rule,  has  not  given  sufficient  weight  to 
the  monitoring  data  which  show  that 
cumene  is  rarely  detected  in  water  and, 
even  where  found,  is  present  in  trace 


amounts.  The  Panel  concludes  that:  (1) 
When  present,  cumene  concentrations 
are  low;  (2)  for  the  most  part,  where 
present,  cumene  concentrations  in  water 
can  be  linked  to  a  source  of 
contamination  that  does  not  involve 
cumene  manufacturing,  processing,  or 
transportation;  and  (3]  cumene  is  not 
detected  the  majority  of  the  time. 

EPA  Rnds  the  Panel's  conclusions  to 
be  less  than  convincing,  because 
monitoring  data  from  waters  near 
cumene  manufacturing  and  processing 
facilities  are  not  available  for 
evaluation.  Without  this  information,  no 
conclusions  can  be  made  concerning  the 
presence  or  absence  of  cumene  or  the 
levels  of  cumene  that  might  be  present 
in  the  waters  near  these  facilities.  EPA 
does  know  that  a  number  of  cumene- 
bearing  waste  streams  are  generated 
from  industrial  processes  and  that 
cumene  is  discharged  to  the  aquatic 
environment  (Ref.  12).  Therefore,  testing 
for  the  effects  to  aquatic  populations 
near  outfalls  of  ciunene  manufacturing 
and  processing  facilities  is  warranted. 

5.  Potential  for  adverse  effects  at 
actual  or  expected  cumene 
concentration  levels  in  the  environment. 
The  Panel  believes  that,  even  if  EPA's 
estimates  of  environmental  exposure 
resulting  from  cuimene  manufacturing 
and  processing  activities  are  correct,  the 
existing  data  base  for  cumene  allays 
any  concern  about  cumene's  potential 
risks  to  the  general  population. 

EPA  does  not  believe,  as  previously 
explained  in  the  proposed  rule,  that  the 
current  health  effects  data  base  for 
cumene  is  adequate  to  allay  the  concern 
that  cumene  may  present  a  threat  of 
chronic  adverse  health  effects  at  levels 
presently  in  the  environment.  The 
available  acute  and  subchronic  data  are 
not  sufficient  to  reasonably  predict  the 
dose-response  curve  for  chronic  human 
exposure. 

6.  Significance  of  occupational 
exposure  to  cumene.  The  Panel 
commented  that  worker  exposure  to 
cumene  at  manufacturing  and 
processing  facilities  is  neither 
"substantial"  nor  "significant"  under 
section  4(a)(1)(B)  of  TSCA.  To  support 
this  contention,  the  Panel  presented  a 
summary  of  its  industrial  hygiene  survey 
which  was  submitted  to  EPA  in  April, 
1985  (Ref.  13). 

The  Panel's  survey  presented 
information  about  a  total  of  739 
employees  who  were  reported  as 
"having  potential  exposure"  to  cumene. 
Of  these,  393  were  routinely  exposed 
and  346  were  intermittently  exposed. 
The  personal  exposure  data,  provided 
by  manufacturers  and  processors  of 
cumene,  were  from  sampling  done  over 
the  period  1973  to  1984.  A  total  of  1,487 


samples  were  reported.  There  were  6 
samples  in  the  range  of  4i)l  to  30  parts 
per  million  (ppm).  4  samples  in  the  range 
of  3J01  to  4  ppm.  25  samples  in  the  range 
of  1.01  to  2  ppm.  and  the  remaining 
samples  were  below  1  ppm. 

The  Agency's  review  of  the  survey 
data  identiHed  several  potential 
problems  with  the  personal  monitoring 
data  submitted.  It  was  reported  in  the 
Panel's  survey  that  toluene, 
ethylbenzene,  and  water  vapor  were 
iiiterferences  for  the  National  Institute 
of  Occupational  Safety  and  Health 
(NIOSH)  charcoal  tube  method  used  for 
some  of  the  personal  sampling,  and 
water  vapor  was  an  interference  for  the 
3M  3500  OVM  badge  method  used  for 
the  remainder  of  the  sampling.  Without 
some  knowledge  of  the  magnitude  of 
these  interferences,  no  assessment  of 
the  validity  of  these  measurements  can 
be  made.  If  water  vapor  exerts 
substantial  interference,  then  the  entire 
set  of  data  in  the  survey  may  be  suspect. 
In  addition,  not  all  companies  provided 
personal  monitoring  data  for  cumene. 
Nevertheless,  the  information  provided 
by  the  survey  is  of  concern  to  the 
Agency  because  of  the  potential  for 
chronic  adverse  health  effects  to 
workers  from  exposure  levels  reported. 

In  conclusion,  the  Agency  believes 
that  occupational  exposure  to  cumene, 
when  considered  along  with  the 
potential  for  general  population 
exposure  to  cumene,  meets  the  exposure 
criteria  needed  to  make  a  section 
4(a)(1)(B)  finding  under  TSCA  (i.e.,  the 
chemical  is  produced  in  substantial 
quantities  and  there  is  potential  for 
substantial  human  exposure). 

C.  Comments  on  Scope  of  Health  Effects 
Testing  Requirements 

The  Panel  recommends  that  the 
testing  program  for  cumene,  if  required, 
should  be  designed  to  address  only  the 
concerns  relevant  to  occupational 
exposure  conditions.  Specifically,  the 
Panel  sees  no  need  for  testing  by  the 
oral  or  dermal  routes  of  exposure  and, 
therefore,  no  need  for  pharmacokinetic 
data  to  aid  in  route-to-route 
extrapolation  for  risk  assessment.  In 
addition,  the  Panel  proposes 
modifications  to  the  proposed 
developmental  toxicity  and  reproductive 
effects  testing  and  sees  no  need  for  a 
separate  neurotoxicity  test. 

EPA  has  concluded  that  the  general 
populations  of  areas  in  the  vicinity  of 
cumene  manufacturing  the  processing 
facilities  are  potentially  being  exposed 
to  elevated  levels  of  cumene  as  a  result 
of  the  releases  of  this  chemical  to  the 
environment  from  these  facilities. 
Therefore,  the  Panel's  position  that  the 
testing  program  should  be  designed  to 


focus  only  on  workplace  exposure  to 
cumene  appears  unwarranted. 

1.  Route  of  exposure.  The  Panel 
believes  that  all  testing  should  be 
conducted  by  inhalation,  which  it 
believes  is  the  only  relevant  route  of 
exposure. 

EPA  beheves  that  inhalation  is  the 
most  relevant  route  of  himian  exposure, 
and,  for  this  reason,  it  has  required 
testing  only  with  this  route  whenever 
that  was  adequate.  Nevertheless,  the 
potential  for  human  exposure  to  cumene 
via  the  oral  route  is  also  of  some 
concern  to  the  Agency  because 
monitoring  data  for  ground  and  surface 
water  near  cumene  manufacturing  and 
processing  facilities  are  not  available. 
The  water  in  these  areas  may  have 
elevated  concentrations  of  cumene  due 
to  releases  of  cumene-bearing  effluents 
from  the  manufacturing  and  processing 
facilities.  In  addition,  the  use  of  the  oral 
route  is  preferred  by  the  Agency  for 
reproductive  toxicity  testing,  because 
the  use  of  inhalation  exposure  for  this 
testing  presents  numerous  difficulties. 
For  example,  it  has  become  routine  to 
separate  the  postpartum  dam  from  her 
neonates  for  6  to  8  hours/day  while  she 
is  exposed  in  an  inhalation  chamber. 
The  separation  of  neonates  from  their 
mothers  can  have  adverse  effects  on 
their  growth  and  development. 
Therefore,  it  is  difHcult  to  interpret 
results  of  such  studies  when  one  does 
not  know  how  much  the  study  has  been 
compromised  by  introducing  a  critical 
confounding  factor.  Furthermore,  once 
the  dams  are  returned  to  their  cages,  the 
offspring  are  eager  to  nurse  since  they 
have  been  deprived  for  6  to  B  hours.  This 
leads  to  the  offspring  licking  the  fur  of 
the  mothers  and  thereby  being  exposed 
directly  to  the  test  agent.  The  dose 
levels  obtained  this  way  may  be  too 
toxic  for  the  neonates  and  could  further 
complicate  the  findings  of  the  study. 

Pharmacokinetics  testing  with  cumene 
is  being  required  by  both  routes,  oral 
and  inhalation.  EPA  will  use  the 
pharmacokinetics  data  for  extrapolating 
from  one  route  to  the  other.  Thus,  the 
Agency's  concern  regarding  the 
potential  of  exposure  to  cumene  via  the 
oral  route  will  also  be  addressed 
without  having  to  require  the  proposed 
90-day  oral  subchronic  study. 

2.  Pharmacokinetica/metabolism 
testing.  The  Panel  recommends  that  only 
a  very  limited  amount  of 
pharmacokinetics  testing  with  cumene 
(non-radiolabeled)  be  performed 
initially  and  further  testing  in  this  area 
be  considered  only  if  a  significant  toxic 
end-point  is  defined  in  the  subchronic  or 
chronic  studies.  In  addition,  the  Panel 
believes  that  the  availability  of  an 
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estimate  for  human  absorption  of 
inhaled  cumene  and  metabolism  data 
from  earlier  animal  studies  justifies 
dropping  the  bioavailability  and 
metabolite  identification  testing 
requirements. 

The  Agency  does  not  agree  with  the 
Panel's  assumption  that 
pharmacokinetic  data  are  only  useful  for 
evaluating  toxicity.  Pharmacokinetics 
testing  is  being  required  to  generate 
comparative,  dose-dependent,  oral  and 
inhalation  absorption,  tissue 
distribution,  bioaccumulation, 
metabolism,  and  excretion  data.  These 
data  are  needed  for  high  to  low  dose, 
route-to-route,  and  species  to  species 
extrapolation.  Furthermore,  the  Agency 
does  not  believe  that  the  single  report  on 
human  absorption  and  several  animal 
studies  conducted  primarily  in  the  1950's 
satisfy  the  need  for  pharmacokinetics/ 
metabolism  data  (Refs.  14, 15,  and  16). 
An  estimate  of  human  absorption  will 
not  assist  in  the  evaluation  of  toxicity 
studies  conducted  in  the  rat.  Likewise, 
metabolism  studies  conducted  without 
the  benefit  of  a  radiolabeled  test 
compound  or  by  state-of-the-art 
methods  are  of  little  value  for  risk 
assessment  purposes.  The  elucidation  of 
metabolic  pathways  and  identification 
of  metabolites  would  be  more  difficult 
using  the  Panel's  recommendation  that 
studies  be  performed  with  non- 
radiolabeled  cumene. 

3.  Developmental  toxicity  testing.  The 
Panel  believes  that  EPA  should  require 
only  a  single  species  (rat),  instead  of  a 
two-species,  inhalation  developmental 
toxicity  study,  because  the  purpose  of 
this  testing  would  be  to  confirm  or  refute 
an  inadequate  report  in  the  eastern 
European  literature  (Ref.  17]  which 
claims  that  cumene  is  teratogenic  at 
relatively  low  doses  in  the  rat. 

EPA  disagrees  with  the  Panel. 
Experience  has  indicated  that  there  may 
be  considerable  species  variation  in 
degree  and  sensitivity  of  response  in 
evaluating  the  potential  teratogenic 
effects  to  a  chemical  substance. 
Therefore,  two  species  are  generally 
required  even  if  data  indicate  that  one  is 
positive.  Concern  remains  that  the 
second  species  may  be  more  sensitive  in 
terms  of  dose  level  needed  to  see 
adverse  effects.  This  requirement  is 
consistent  with  those  of  the  EPA  Office 
of  Pesticide  Programs  and  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD). 

4.  Reproductive  effects  testing.  The 
Panel  commented  that  EPA's  proposed 
triggering  criteria  for  the  two-generation 
reproductive  effects  study  are  too 
inflexible  and  unscientific. 

In  response  to  the  Panel's  comments, 
EPA  has  revised  the  triggering  criteria  to 

increase  their  scientific  reliability.  In 
addition,  if  the  results  from  the 


subchronic  inhalation  toxicity  test 
indicate  that  the  triggering  criteria  used 
for  predicting  reproductive  effects  are 
positive,  EPA  will  hold  a  public  program 
review  before  requiring  the  two- 
generation  reproductive  effects  test. 
Public  participation  in  this  program 
review  will  be  in  the  form  of  written 
public  comments  or  a  public  hearing. 
Request  for  public  comments  or 
notification  of  a  public  meeting  will  be 
published  in  the  federal  Register. 
Should  the  Agency  determine,  from  the 
weight  of  evidence  then  available,  that 
proceeding  with  the  two-generation  test 
is  not  warranted,  the  Agency  would 
propose  to  repeal  that  test  requirement 
and,  after  public  comment,  issue  a  final 
amendment  to  rescind  the  requirement. 

5.  Neurotoxicity  testing.  The  Panel 
recommends  that  the  separate 
neurotoxicity  testing  proposed  for 
cumene  not  be  required.  Instead,  the 
Panel  contends  that  the  requirement  for 
neurotoxicity  testing  can  be  satisfied  by 
modifying  the  protocol  for  the  90-day 
subchronic  study. 

It  is  the  Agency's  poUcy  in 
implementing  the  TSCA  section  4  to 
require  the  three  proposed  neurotoxicity 
tests,  i.e.,  functional  observation  battery, 
motor  activity,  and  neuropathology,  in 
test  rules  based  on  a  finding  of 
substantial  production  and  exposure. 
These  tests  are  deemed  necessary  to 
adequately  screen  for  neurotoxicity.  The 
neurotoxicity  tests  may  be  combined 
with  the  subchronic  toxicity  test  as  long 
as  the  results  of  the  various  tests  are  not 
compromised. 

D.  Comments  on  Environmental  Effects 
Testing 

The  Panel  believes  that  envirormiental 
concentration  levels  for  cumene  are  not 
sufficient  to  justify  a  finding  of 
"significant"  environmental  release.  The 
Panel  contends  that,  in  light  of  cumene's 
limited  solubility  in  fresh  and  saltwater, 
rapid  biodegradability  in  freshwater, 
and  propensity  for  volatilization  from 
saltwater,  the  duration  of  exposure  of 
aquatic  organisms  to  cumene  would  be 
insignificant.  In  addition,  the  Panel 
contends  that  the  data  on  cumene's 
acute  toxicity  to  birds,  fish, 
invertebrates,  and  microorganisms 
indicate  an  adequate  margin  of  safety. 
Finally,  the  Panel  has  a  number  of 
testing  recommendations  which  it  wants 
EPA  to  consider  if  additional  testing  is 
to  be  required. 

The  Panel  recommends  that:  (1)  EPA 
should  select  test  species  which  are 
readily  available  and  for  which  there 
exists  a  good  toxicology  data  base  and; 
(2]  EPA  should  tier  chronic  aquatic 
testing  requirements. 

EPA  believes,  as  previously  stated  in 
response  to  comments  on  cumene  levels 


in  water,  that  cumene  manufacturing 
and  processing  facilities  discharge 
cumene-bearing  wastewater  to  the 
environment.  The  detection  of  cumene 
in  surface  water  also  suggests  that 
cumene  has  a  long  enough  half-life  to 
build  up  detectable  concentrations  in 
surface  water  systems  (Refs.  8  and  9). 
The  existing  data  on  the  acute  toxicity 
of  cumene  to  aquatic  species  show  much 
variability,  and  the  deficiencies  and 
omission  of  adequate  description  in 
methodology  prohibit  the  use  of  the 
available  data  in  a  comprehensive 
appraisal  of  the  toxic  potential  of 
cumene  in  the  aquatic  environment  (Ref 
9).  Furthermore,  the  available  aquatic 
toxicity  data  obtained  using  nominal 
concentrations  and  under  static 
conditions  are  of  limited  value  in  the 
accurate  estimation  of  the  potential 
toxicity  of  volatile  organic  chemicals 
(i.e.  cumene),  because  the  toxicant  in  the 
solution  has  probably  evaporated  during 
the  exposure.  Therefore,  in  the  absence 
of  definitive  acute  toxicity  data  for 
aquatic  organisms  indicating  the  toxic 
potential  of  cumene,  EPA  finds  it 
necessary  to  require  environmental 
effects  testing  for  cumene.  EPA, 
however,  agrees  with  the  Panel's 
recommendations  for  test  species,  and 
the  need  for  tiering  chronic  toxicity 
testing  requirements.  Therefore,  EPA 
has  modified  the  testing  requirements 
accordingly  (see  Unit  III.  B.). 

E.  Comments  on  Chemical  Fate  Testing 

The  Panel  contends  that  EPA's 
proposed  method  of  studying 
biodegradation  of  cumene  in  water,  the 
Core-Chamber  Method  developed  by 
Bourquin  et  al.,  is  not  a  standard  method 
for  degradation  as  outlined  in  TSCA 
guidance  and  was  not  validated  for 
application  to  TSCA,  and  that  Hnding 
qualified  laboratories  for  testing  under 
Good  Laboratory  Practice  (GLP) 
standards  may  be  difficult.  In  addition, 
the  Panel  has  suggested  that  the 
biodegradation  and  volatilization  tests 
be  run  in  the  same  test  chambers, 
allowing  for  a  more  cost-effective 
experiment,  since  the  Bourquin  test 
apparatus  can  be  modified  to  develop 
both  types  of  data  concurrently. 

EPA  believes  that  the  Core-Chamber 
Method  developed  by  Bourquin  et  al. 
(Ref  18)  is  the  best  available  method  for 
evaluating  the  persistence  of  cumene  in 
a  combined  sediment/water 
environment  because:  (1)  It  can  be 
modified  to  minimize  volatilization:  (2)  it 
provides  reliable  data  on  ultimate 
biodegradation;  and  (3)  it  is  a  cost- 
effective  approach  to  simulating  in  situ 
biodegradation.  In  addition,  since  the 
test  requires  only  readily  available 
materials  for  the  construction  of  the 
necessary  aquaria,  there  should  be  no 
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difficulty  in  finding  qualified 
laboratories  to  conduct  the  test,  and 
GLP  standards  should  be  readily 
adaptable  to  the  test.  The  final  rule  for 
tetrabromobisphenol  A  (TBBPA), 
published  in  the  Federal  Register  of  July 
6, 1987  (52  FR  25219).  also  requires 
biodegradation  testing  using  the.^ ore- 
Chamber  Method,  and  the  test  sponsor 
for  TBBPA  has  found  a  quahHed 
laboratory  to  conduct  this  test. 

EPA  does  not  beUeve  combining  the 
biodegradation  and  volatilization  tests 
will  allow  for  the  development  of  the 
volatilization  rate  constant  as  discussed 
in  Smith  et  al.  (Ref.  19).  This  value  is 
very  important  for  aquatic 
environmental  modeling  efforts  that  the 
Agency  may  use  for  helping  to  elucidate 
the  fate  of  cumene  in  different  aquatic 
systems.  However,  these  tests  may  be 
combined  as  long  as  the  results  of  the 
two  separate  tests  are  not  compromised. 

III.  Final  Test  Rule  for  Cumene 

A.  Findings 

EPA  is  basing  the  fmal  health  effects, 
environmental  effects,  and  chemical  fate 
testing  requirements  for  ciunene  on  the 
authority  of  section  4(a)(1)(B)  of  TSCA. 

EPA  finds  that  cumene  is  produced  in 
substantial  quantities  and  that  it  enters 
the  environment  in  substantial 
quantities,  with  the  potential  for 
resulting  substantial  human  exposure  to 
cumene,  from  its  manufacture, 
processing,  use,  and  disposal.  The 
available  data  on  cumene,  discussed  in 


Unit  II.  of  this  preamble  and  in  Unit  II.  of 
the  preamble  to  the  proposed  rule  (50  FR 
46104),  shows  that  U.S.  production  of 
cumene  in  1984  was  reported  to  be  3.35 
billion  poimds,  and  an  additional  339 
million  pounds  was  imported. 
Approximately  95  percent  of  the  cumene 
manufactured  and  imported  is  used  in 
the  production  of  phenol  and  acetone. 
The  remaining  5  percent  is  primarily 
exported  and  a  small  amount  is  also 
used  in  the  production  of  alpha- 
methylstyrene  and  as  a  high-octane 
component  in  aviation  fuel.  The  number 
of  workers  that  are  known  to  be 
exposed  to  cumene  during  its 
manufacttuing  and  processing  is 
between  700  and  800.  The  fugitive 
emissions  of  cumene  to  the  atmosphere 
from  manufacturing,  processing,  and  use 
activities  are  estimated  to  be  3  million 
pounds  per  year.  Although  this  amount 
is  only  approximately  one-fifth  the 
estimated  atmospheric  release  of 
cumene  from  land  transportation 
vehicles  in  the  U.S.,  the  industrial 
releases  of  cumene  are  concentrated  in 
a  few  large  metropolitan  areas  where 
the  majority  of  cumene  manfacturing 
and  processing  facilities  are  located  and 
are  predicted  to  be  the  more  signiflcant 
source  of  exposures  to  the  general 
population  living  in  the  vicinity  of  these 
facihties.  Approximately  13.5  million 
people  Uve  in  the  vicinity  of  cumene 
manufacturing  and  processing  facihties. 
The  releases  of  cumene  to  the  aquatic 
environment  are  expected  as  a  result  of 
cumene-bearing  wastewater  discharged 


from  cumene  manufacturing  and 
processing  facilities. 

EPA  finds  that  there  are  insufficient 
data  to  reasonably  determine  or  predict 
the  pharmacokinetic,  subchronic, 
developmental,  neurotoxic  and 
reproductive  effects  of  human  exposure 
to  cumene  resulting  from  the 
manufacture,  processing,  use,  and 
disposal  of  the  chemical.  Furthermore, 
there  are  insufficient  data  to  reasonably 
determine  or  predict  the  biodegradation 
and  volatilization  of  cumene  in  aquatic 
systems  and  the  acute  and  chronic 
toxicity  of  cumene  to  saltwater  and 
freshwater  fish  and  invertebrates 
resulting  from  the  manufacture, 
processing,  use,  and  disposal  of  the 
chemical  substance.  EPA  finds  that 
testing  of  cumene  is  necessary  to 
develop  such  data.  EPA  believes  that 
the  data  generated  from  this  testing  will 
be  relevant  to  a  determination  as  to 
whether  the  manufacture,  processing, 
use,  and  disposal  of  cumene  does  or 
does  not  present  an  unreasonable  risk  of 
injury  to  human  health  or  to  the 
environment. 

B.  Required  Testing  and  Test  Standards 

On  the  basis  of  these  findings,  the 
Agency  is  requiring  that  health  effects, 
environmental  effects,  and  chemical  fate 
testing  be  conducted  for  cumene  in 
accordance  with  specific  test  guidelines 
set  forth  in  40  CFR  Parts  795.  797,  and 
798.  or  other  pubUshed  test  methods  as 
specified  in  this  test  rule  as  enumerated 
in  the  following  Table. 


Table— Required  Testing,  Test  Standards,  and  Reporting  Requirements  for  Cumene 


Test 


Test  standard  (40  CFR 
citation) 


Reporting 
deadline  (or 
tmal  report  ■ 


Number  of 

interm  (6- 

monlh)  reports 

required 


health  effects  tests 

1.  Oral  arxl  inhalation  pharmacokinetics _ - 


2.  Sutichronic  inhalation  toxicity - 

3.  Inhalation  developmental  toxicity _ 

4.  Subchrorvc  rwurotoxicity: 

Functior^  observation  battery _ 

Motor  activity - 

Neuropathology _ - 

5.  Two-generation  reproductive  effects - 

ENVIRONMENTAL  EFFECTS  TESTS 

1.  Acute  toxicity  to  Daphina  magna 

2.  Acute  toxicity  to  Mysidopsis  bahia _ 

3  Acute  toxicity  to  Sakno  gairdneri — 

4.  Acute  toxicity  to  Cyprmodon  vanggatus 

5.  Chronic  toxicity  to  Daphna  magna 

6  Chronic  toxicity  to  Mysidopsis  bahia —. 

7.  Early  Me  stage  toxicity  to  Salmo  gairdneri 

8.  Early  life  stage  toxialy  to  Cyprmodon  variegatus — 

CHEMICAL  FATE  TESTS 

1.  Biodegradation  in  aquatic  system _ - 

2.  Volatilization  from  aquatic  system 


'  Number  of  months  after  the  effective  date  of  the  final  rule  except  that  the  reporting  deadUne  for  the  reproductive  effects  test  is  calculated  frooi  the  date  the  lest 
sponsor  is  notified. 

'  Triggered  tests  (Required  onty  if  ttie  specified  triggers  are  met). 
'  Bouiquin.  et  ai. 
*  Smith,  et  ai. 
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Applicable  revisions  to  these 
guidelines  were  proposed  in  the  Federal 
Register  of  January  14, 1986  (51  FR  1522). 
and  were  promulgated  in  the  Federal 
Register  of  May  2J0, 1987  (50  FR  19056). 

1.  The  health  effects  tests  to  be 
conducted  for  cumene  are:  Oral  and 
inhalation  comparative  pharmaco- 
kinetics, using  the  test  guideline  at  40 
CFR  795.230  as  specified  in  the  final  rule 
for  1,2-dichloropropane  (52  FR  37138); 
subchronic  inhalation  toxicity  using  the 
test  guideline  at  40  CFR  798.2450,  and  as 
modified  in  40  CFR  799.1285(c)(2)(i)(B); 
developmental  toxicity,  using  the  test 
guideline  at  40  CFR  798.4350  and; 
neurotoxicity,  using  the  test  guidelines 
specified  at  40  CFR  798.6050,  798.6200, 
and  798.6400.  In  addition,  the  Agency  is 
requiring  that  a  reproductive  effects 
study  be  conducted  if  the  results  of  the 
gross  or  histopathological  evaluation  of 
the  reproductive  tissues  in  male  or 
female  exposed  animals  from  the 
subchronic  exposure  test  show  adverse 
effects  or  if  significant  alteration  in 
reproductive  organ  weights  occur.  If  the 
results  from  the  subchronic  study 
indicate  adverse  reproductive  effects  or 
altered  organ  weights,  EPA  will  hold  a 
public  program  review  prior  to  requiring 
the  initiation  of  the  two-generation 
reproductive  effects  study. 

2.  Environmental  effects  tests  to  be 
conducted  for  cumene,  in  flow-through 
systems,  are:  Acute  toxicity  to  the 
freshwater  invertebrate,  Daphnia 
magna,  using  the  test  guideline  at  40 
CFR  797.1300;  acute  toxicity  to  the 
saltwater  invertebrate,  Mysidopsis 
bahia,  using  the  test  guideline  at  40  CFR 
797.1930;  acute  toxicity  to  freshwater 
fish.  Salmo  gairdneri,  using  the  test 
guideline  at  40  CFR  797.1400;  acute 
toxicity  to  saltwater  fish,  Cyprinodon 
variegatus,  using  the  test  guideline  at  40 
CFR  797.1400;  chronic  toxicity  to 
Daphnia  magna  and  Mysidopsis  bahia. 
using  the  guidelines  specified  at  40  CFR 
797.1330  and  797.195a  if  the  results  of 
the  acute  toxicity  tests  required  for 
these  species  show  ECso  or  LCm  of  less 
than  or  equal  to  1  mg/L;  and  early  life 
stage  toxicity  to  Salmo  gairdneri  and 
Cyprinodon  variegatus,  using  the  test 
guidelines  at  40  CFR  797.1600,  if  the 
results  of  the  acute  toxicity  tests 
required  for  these  species  show  LCm  of 
less  than  or  equal  to  1  mg/L. 

3.  Chemical  fate  tests  to  be  conducted 
for  cumene  are:  Biodegradation  in  an 
aquatic  system,  using  the  Core-Chamber 
Method  described  by  Bourquin  at  al. 


(Ref.  18)  and  volatilization  from  an 
aquatic  system,  using  the  method 
described  by  Smith  et  al.  (Ref.  19). 

The  Agency  is  requiring  that  the 
above-referenced  TSCA  Health  Effects 
and  Environmental  Effects  Test 
Guidelines  and  revisions  and  other  cited 
methods  be  test  standards  for  the 
purposes  of  the  required  tests  for 
cumene.  The  TSCA  test  guidelines  for 
health  effects  and  aquatic  toxicity 
testing  specify  generally  accepted 
minimum  conditions  for  determining 
health  effects  and  aquatic  organism 
toxicities  for  substances  like  cumene. 

The  required  methods  of  Bourquin  et 
al.  (1977)  for  investigating  the 
biodegradation  rate  of  cumene  in  an 
aquatic  system  and  Smith  et  al.  for 
investigating  the  volatilization  of 
cumene  from  an  aquatic  system  specify 
generally  accepted  minimum  conditions 
(Refs.  18  and  19).  The  Agency  believes 
that  these  tests  methods  reflect  the 
current  state-of-the-science  for  testing 
the  fate  of  chemicals  such  as  cumene  in 
the  aquatic  system. 

C.  Test  Substance 

EPA  is  requiring  that  cumene  of  at 
least  99  percent  purity  be  used  as  the 
test  substance.  Commercial  cumene  is 
generally  greater  than  99  percent  pure. 
In  addition,  radiolabeled  '*C  cumene  is 
required  for  the  pharmacokinetics 
testing. 

D.  Persons  Required  to  Test 

Section  4(b)(3)(B)  specifies  that  the 
activities  for  which  EPA  makes  section 
4(a)  findings  (manufacture,  processing, 
distribution  in  commerce,  use,  and/or 
disposal)  determine  who  bears  the 
responsibility  for  testing  a  chemical. 
Manufacturers  and  persons  who  intend 
to  manufacture  the  chemical  are 
required  to  test  if  the  findings  are  based 
on  manufacturing  ("manufacture"  is 
defined  in  section  3(7)  of  TSCA  to 
include  "import").  Processors  and 
persons  who  intend  to  process  the 
chemical  are  required  to  test  if  the 
findings  are  based  on  processing. 
Manufacturers  and  processors  and 
persons  who  intend  to  manufacture  and 
process  the  chemical  are  required  to  test 
if  the  exposures  giving  rise  to  the 
potential  risk  occur  during  distribution 
in  commerce,  use,  or  disposal  of  the 
chemical. 

Because  EPA  has  found  that  there  are 
insufficient  data  and  experience  to 
reasonably  determine  or  predict  the 


effects  resulting  from  manufacture, 
processing,  use,  and  disposal  of  cumene, 
EPA  is  requiring  that  persons  who 
manufacture  or  process,  or  who  intend 
to  manufacture  or  process,  cumene. 
other  than  as  an  impurity,  at  any  time 
from  the  effective  date  of  the  final  test 
rule  to  the  end  of  the  reimbursement 
period  are  subject  to  the  testing 
requirements  contained  in  this  final  rule. 
While  EPA  has  not  identified  any 
byproduct  manufacturers  of  cumene, 
such  persons  are  covered  by  the 
requirements  of  this  test  rule.  The  end  if 
the  reimbursement  period  will  be  5 
years  after  the  last  final  report  is 
submitted  or  an  amount  of  time  equal  to 
that  which  was  required  to  develop 
data,  if  more  than  5  years  after  the 
submission  of  the  last  final  report 
required  under  the  test  rule. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufactiuvrs 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  in  40  CFR 
Part  790. 

Manufacturers  (including  importers) 
subject  to  this  rule  are  required  to 
submit  either  a  letter  of  intent  to 
perform  testing  or  an  exemption 
application  within  30  days  after  the 
effective  date  of  the  final  test  rule.  The 
required  procedures  for  submitting  such 
letters  and  applications  are  described  in 
40  CFR  Part  790. 

Processors  subject  to  this  rule,  unless 
they  are  also  manufacturers,  will  not  be 
required  to  submit  letters  of  intent  or 
exemption  applications,  or  to  conduct 
testing,  unless  manufacturers  fail  to 
submit  notices  of  intent  to  test  or  later 
fail  to  sponsor  the  required  tests.  The 
Agency  expects  that  the  manufacturers 
will  pass  an  appropriate  portion  of  the 
costs  of  testing  on  to  processors  through 
the  pricing  of  their  products  or  other 
reimbursement  mechanisms.  If 
manufacturers  perform  all  the  required 
tests,  processors  will  be  granted 
exemptions  automatically.  If 
manufacturers  fail  to  submit  notices  of 
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intent  to  test  or  fail  to  sponsor  all  the 
required  tests,  the  Agency  will  publish  a 
separate  notice  in  the  Federal  Register 
to  notify  processors  to  respond;  this 
procedure  is  described  in  40  CFR  Part 
790. 

EPA  is  not  requiring  the  submission  of 
equivalence  data  as  a  condition  for 
exemption  from  the  required  testing  for 
cumene.  As  noted  in  Unit  lU.C.,  EPA  is 
interested  in  evaluating  the  effects 
attributable  to  cumene  and  has  specified 
a  relatively  pure  substance  for  testing. 

Manufacturers  and  processors  subject 
to  this  test  rule  must  comply  with  the 
test  rule  development  and  exemption 
procedures  in  40  CFR  Part  790  for  single- 
phase  rulemaking. 

E.  Reporting  Requirements 

EPA  requires  that  all  data  developed 
under  this  rule  be  reported  in 
accordance  with  its  TSCA  Good 
Laboratory  Practice  (GLP)  standards, 
which  appear  in  40  CFR  Part  792. 

In  accordance  with  40  CFR  Part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  are  required  to 
submit  individual  study  plans  at  least  45 
days  before  initiation  of  each  test. 

EPA  is  required  by  TSCA  section    . 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  Specific 
reporting  requirements  for  each  of  the 
required  tests  are  given  in  Table  1  and 
are  as  follows: 

1.  The  oral  and  inhalation 
pharmacokinetics  study,  the  subchronic 
inhalation  study,  the  inhalation 
developmental  toxicity  study,  and  the 
neurotoxicity  studies  shall  be  completed 
and  the  final  results  submitted  to  EPA 
within  15  months  of  the  effective  date  of 
the  Hnal  test  rule. 

2.  The  two-generation  reproductive 
effects  study,  if  triggered,  shall  be 
completed  and  the  final  results 
submitted  to  EPA  within  29  months 
following  notification  by  EPA  that 
testing  has  been  triggered  and  is  to  be 
initiated. 

3.  The  acute  toxicity  studies  in 
saltwater  and  freshwater  invertebrates 
and  fish  shall  be  completed  and  the  final 
results  submitted  to  EPA  within  12 
months  of  the  effective  date  of  the  final 
test  rule. 

4.  The  chronic  toxicity  studies  in 
saltwater  and  freshwater  invertebrates 
and  early  life  stage  toxicity  studies  in 
saltwater  and  freshwater  fish,  if 
triggered,  shall  be  completed  and  the 
final  results  submitted  to  EPA  within  24 
months  of  the  effective  date  of  the  final 
test  rule. 

5.  The  biodegradation  and 
volatilization  studies  in  aquatic  systems 
shall  be  completed  and  the  final  results 


submitted  to  EPA  within  12  months  of 
the  effective  date  of  the  final  test  rule. 

Interim  progress  reports  for  each  of 
these  studies  shall  be  provided  to  the 
Agency  at  6  month  intervals  after  the 
effective  date  of  this  rule,  or  after  a  test 
is  triggered,  until  the  final  report  is 
submitted  to  EPA. 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule,  the 
Agency  will  publish  a  notice  of  receipt 
in  the  Federal  Register  as  required  by 
section  4(d). 

Persons  who  export  a  chemical  which 
is  subject  to  a  section  4  test  rule  are 
subject  to  the  export  reporting 
requirements  of  section  12(b)  of  TSCA. 
Final  regulations  interpreting  the 
requirements  of  section  12(b)  are  in  40 
CFR  Part  707.  In  brief,  as  of  the  effective 
date  of  this  test  rule,  an  exporter  of 
cumene  must  report  to  EPA  the  first 
annual  export  or  intended  export  of 
cumene  to  each  country.  EPA  will  notify 
the  foreign  country  concerning  the  test 
rule  for  the  chemical. 

F.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  SecHon  15(1)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  comply  with  any  rule  or  order  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to:  (1)  Establish  or  maintain 
records,  (2)  submit  reports,  notices,  or 
other  informafion,  or  (3)  permit  access  to 
or  copying  of  records  required  by  TSCA. 
Section  15(4)  makes  it  unlawful  for  any 
person  to  fail  or  refuse  to  permit  entry  or 
inspection  as  required  by  TSCA  section 
11.  Section  11  applies  to  any  "*  *  * 
establishment,  facility,  or  other  premises 
in  which  chemical  substances  or 
mixtures  are  manufactured,  processed, 
stored,  or  held  before  or  after  their 
distribution  in  commerce  *  *  *."  The 
Agency  considers  a  testing  facility  to  be 
a  place  where  the  chemical  is  held  or 
stored  and,  therefore,  subject  to 
inspection.  Laboratory  inspections  and 
data  audits  will  be  conducted, 
periodically  in  accordance  with  the 
authority  and  procedures  outlined  in 
TSCA  section  11  by  duly  designated 
representatives  of  the  EPA  for  the 
purpose  of  determining  compliance  with 
the  final  rule  for  cumene.  These 
inspections  may  be  conducted  for 
purposes  which  include  verification  that 
testing  has  begun,  schedules  are  being 
met.  and  reports  accurately  reflect  the 
underlying  raw  data,  interpretations, 
and  evaluations,  and  to  determine 
compliance  with  TSCA  GLP  standards 


and  the  test  standards  established  in  the 
rule. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  from  section  4(b)(1) 
of  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  to  include  such  other 
requirements  as  are  necessary  to 
provide  such  assurance.  The  Agency 
maintains  that  laboratory  inspections 
are  necessary  to  provide  this  assurance 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provisions 
of  section  16  of  TSCA.  any  person  who 
violates  section  15  of  TSCA  could  be 
subject  to  a  civil  penalty  of  up  to  $25,000 
for  each  violation  with  each  day  of 
operation  in  violation  constituting  a 
separate  violation.  This  provision  would 
apply  primarily  to  manufacturers  who 
fail  to  submit  a  letter  of  intent  or  an 
exemption  request  and  continue 
manufacturing  after  the  deadlines  for 
such  submissions.  This  provision  would 
also  apply  to  processors  who  fail  to 
submit  a  letter  of  intent  or  an  exemption 
application  and  continue  processing 
after  the  Agency  has  notified  them  of 
their  obligation  to  submit  such 
documents  (see  40  CFR  790.48(b)). 
Knowing  or  willful  violations  could  lead 
to  the  imposition  of  criminal  penalties  of 
up  to  $25,000  for  each  day  of  violation 
and  imprisonment  for  up  to  1  year.  In 
determining  the  amount  of  penalty,  EPA 
will  take  into  account  the  seriousness  of 
the  violation  and  the  degree  of 
culpabihty  of  the  violator,  as  well  as  all 
the  other  factors  listed  in  TSCA  section 
16.  Other  remedies  are  available  to  EPA 
under  section  17  of  TSCA,  such  as 
seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  action. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  provisions  of 
TSCA.  EPA  may,  at  its  discretion, 
proceed  against  individuals  as  well  as 
companies  themselves.  In  particular.' 
this  includes  individuals  who  report 
false  information  or  who  cause  it  to  be 
reported.  In  addition,  the  submission  of 
false,  fictitious,  or  fraudulent  statements 
is  a  violation  under  18  U.S.C.  1001. 


IV.  Economic  Analysis  of  Final  Rule 

To  assess  the  potential  economic 
impact  of  the  rule,  EPA  has  prepared  an 
economic  analysis  (Ref.  20)  that 
evaluates  the  potential  for  significant 
economic  impact  on  the  industry  as  a 
result  of  the  required  testing.  The 
economic  analysis  estimates  that  costs 
of  conducting  the  required  testing  and 
evaluates  the  potential  four  significant 
adverse  economic  impact  as  a  result  of 
these  test  costs  by  examining  for  market 
characteristics  of  cumene:  (1)  Price 
sensitivity  of  demand,  (2)  industry  cost 
characteristics,  (3)  industry  structure, 
and  (4)  market  expectations.  If  there  is 
no  indication  of  adverse  effect,  no 
further  economic  analysis  is  to  be 
performed;  however,  if  the  first  level  of 
analysis  indicates  a  potential  for 
significant  economic  impact,  a  more 
comprehensive  and  detailed  analysis  is 
conducted  which  more  precisely 
predicts  the  magnitude  and  distribution 
of  the  expected  impact. 

Total  testing  costs  for  the  final  rule  for 
cumene  are  estimated  to  range  from 
$822,148  to  $1,157,214.  In  order  to  predict 
the  financial  decisionmaking  practices 
of  manufacturing  firms,  these  costs  have 
been  annualized.  Annualized  costs  are 
compared  with  annual  revenue  as  an 
indication  of  potential  impact.  The 
annualized  costs  represent  equivalent 
constant  costs  which  would  have  to  be 
recouped  each  year  of  the  payback 
period  in  order  to  finance  the  testing 
expenditure  in  the  first  year. 

The  annualized  test  costs  (using  a  cost 
of  capital  of  7  percent  over  a  period  of 
15  years)  range  from  $90,264  to  $127,051. 
Based  on  the  1986  estimated  production 
and  import  volume  for  cumene  of  4.0 
billion  pounds,  the  unit  test  costs  will 
range  from  about  $0,002  to  $0,003  cents 
per  pound.  In  relation  to  the  selling  price 
of  $0.18  per  pound  for  cumene.  these 
costs  are  equivalent  to  0.01  to  0.02 
percent  of  price. 

Based  on  these  costs  and  the  uses  of 
cumene,  the  economic  analysis  indicates 
that  the  potential  for  significant  adverse 
economic  impact  as  a  result  of  this 
testing  rule  is  low.  This  conclusion  is 
based  on  the  following  observations: 

1.  The  estimated  unit  test  costs  are 
very  low,  0.02  percent  of  current  price  in 
the  upper-bound  case. 

2.  The  overall  demand  for  cumene 
appears  relatively  inelastic. 

3.  Five  of  ten  manufacturers  produce 
cumene  at  highly  integrated  plants 
where  minor  cost  increases  can  be 
dispersed  over  cumene-derived 
chemicals. 

4.  The  market  expectations  for 
cumene  end  use  products  appear 
favorable. 


Refer  to  the  economic  analysis 
support  document  for  a  complete 
discussion  of  test  cost  estimation  and 
the  potential  for  economic  impact 
resulting  from  these  costs. 

V.  Availability  of  Test  Fadlitiefl  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules.  Copies  of  the  study. 
Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing,  can  be  obtained 
through  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road.  Springfield,  VA  22161  (PB 
82-140773)  or  the  docket  for  this  rule.  On 
the  basis  of  this  study,  the  Agency 
believes  that  there  will  be  available  test 
facilities  and  personnel  to  perform  the 
testing  specified  in  this  rule. 

EPA  has  reviewed  the  availability  of 
contract  laboratory  facilities  to  conduct 
the  neurotoxicity  testing  requirements 
(Ref.  21)  and  believes  that  facilities  will 
be  made  available  for  conducting  these 
tests.  The  laboratory  review  indicates 
that  few  laboratories  are  currently 
conducting  these  tests  according  to 
TSCA  test  guidelines  and  TSCA  CLP 
standards.  However,  the  barriers  faced 
by  testing  laboratories  to  gear  up  for 
these  tests  are  not  formidable. 
Laboratories  will  need  to  invest  in 
testing  equipment  and  personnel 
training,  but  EPA  believes  that  these 
investments  will  be  recovered  as  the 
neurotoxicity  testing  program  under 
TSCA  section  4  continues.  EPA's 
expectations  of  laboratory  availability 
were  borne  out  under  the  testing 
requirements  of  the  C9  aromatic 
hydrocarbon  fraction  test  rule  at  40  CFR 
799.2175.  Pursuant  to  that  rule,  the 
manufacturers  were  able  to  contract 
with  a  laboratory  to  conduct  the  testing 
according  to  TSCA  test  guidelines  and 
TSCA  CLP  standards. 

VI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  proceeding  [docket  number 
OPTS^2074A].  This  includes: 

A.  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Notice  containing  the  ITC 
designation  of  cumene  to  the  priority  list 
(49  FR  46931;  November  29. 1984). 


(b)  Rules  requiring  TSCA  section  8(a) 
and  8(d)  reporting  on  cumene  (49  FR 
46739;  November  28. 1984). 

(c)  Notice  of  EPA's  proposed  test  rule 
on  cumene  (50  FR  46104;  November  6. 
1985). 

(d)  Notice  of  final  rulemaking  on  data 
reimbursement  (48  FR  31786;  July  11, 
1983). 

(e)  Notice  of  interim  final  rule  on 
single-phase  test  rule  development  and 
exemption  procedures  (50  FR  20652;  May 
17, 1985). 

(f)  Notice  of  final  rule  on  TSCA  test 
guidelines  (40  CFR  Parts  796,  797,  and 
798;  September  27, 1985). 

(g)  TSCA  CLP  standards  (48  FR  53992; 
November  29, 1983). 

(h)  Notice  of  proposed  rule  on  TSCA 
test  guidelines  revisions  (51  FR  1522: 
January  14. 1986). 

(i)  Notice  of  final  rule  revising  TSCA 
test  guidelines  (52  FR  19056;  May  20, 
1987). 

(2)  Communications  consisting  of: 

(a)  Written  public  comments. 

(b)  Transcript  of  public  meeting. 

(c)  Summaries  of  phone 
conversations. 

(3)  Reports — ^published  and 
unpublished  factual  materials  including: 
Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing  (October,  1981). 
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and  Inhalation  Pharmacokinetics  Tests.' 
Contract  No.  68-02-4209  (January  22. 1967). 

(4)  U.S.  Enviommental  Protection  Agency. 
Response  to  Test  Rules  Development  Branch 
(TRDB)  request  on  review  of  SRC  response  to 
comments  on  pharmacokinetics  tests. 
Interagency  memorandum  to  Gary  E.  Timm. 
TRDB,  from  Health  and  Environmental 
Review  Division  (April  10. 1987). 

(5)  Gulf  Oil  Products  Company.  TSCA 
section  8(e)  submission  8EHQ-1 184-0536. 
Cell  Transformation  (Project  No.  84-2131) 
and  Unscheduled  DNA  Synthesis  (Project  No. 
84-2130)  tests  of  Cumene  {Novemt>er  21. 
1984). 

(6)  CMA's  Cumene  Program  Panel.  Results 
from  voluntary  mutagenicity  testing  program 
submitted  to  TRDB  (1987). 

(7)  Gulf  Oil  Products  Company. 
"Micronucleus  Test  of  Cumene."  Project  No. 
84-2129  (May  14. 1965). 

(8)  Syracuse  Research  Corporation. 
"Technical  Response  to  Phiblic  Comments: 
Cumene."  Contract  No.  68-02-4209 
(September  18. 1986). 
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(9)  Syracuse  Research  Corporation.  "Tesl 
Rule  Support  Document:  Cumene  "  Contract 
No.  68-02-4209  (June  13, 1985). 

(10)  CMA's  Cumene  Program  Panel. 
Appendices  to  the  comments  on  EPA's 
Proposed  Test  Rule  for  Cumene  submitted  to 
Public  Information  Office,  USEPA  (February 
28. 1986). 

(11)  U.S.  Environmental  Protection  Agency. 
Exposure  to  fugitive  emissions  of  cumene. 
Interagency  memorandum  to  Jennifer  Orme, 
TRDB.  from  Design  and  Development  Branch 
(March  29, 1985). 

(12)  Science  Applications  International 
Corporation.  Letter  from  Martin  Huppert  to 
Beth  Hesse  of  Dynamac  Corporation 
concerning  discharges  of  cumene  to  the 
environment  (February  8, 1988). 

(13)  CMA's  Cumene  Program  Panel, 
industrial  Hygiene  Survey  (April  1985). 

(14)  Senczuk,  W.  and  Litewka,  B. 
"Absorption  of  cumene  through  the 
respiratory  tract  and  excretion  of 
dimethyiphenylcarbinol  in  urine."  British 
Journal  of  Industrial  Medicine  33:  100-105 
(1976). 

(15)  Valette,  C,  and  Cavier,  R.  "Absorption 
Percutanee  et  Constitution  Chimique;  Cas  des 
hydrocarbures  des  alcools  et  des  estes." 
Archives  of  International  Pharmacodynamics 
97:  232-240  (1954). 

(16)  Robinson,  D..  Smith,  J.N.,  and 
Williams,  R.T.  "Studies  in  detoxication;  the 
metabolism  of  alkylbenzenes, 
isopropylbenzene  (cumene)  and  derivatives 
of  hydrotropic  acid."  Biochemical  Journal.  59: 
153-159  (1955). 

(17)  Serebrennikov.  O.A.,  and  Ogleznev 
G.A.  "Developmental  anomalies  in  the 
mother-fetus  system  following  exposure  lo 
petrochemical  products."  Deposited 
Document.  2667-78: 151-152  (1978). 

(18)  Bourquin,  A.W.,  Hood,  M.A.,  and 
Garnas.  R.I.,  "An  artificial  microbial 
ecosystem  for  determining  effects  and  fate  of 
toxicants  in  a  salt-marsh  environment." 
Developments  in  Industrial  Microbiology  18: 
185-191  (1977). 

(19)  Smith,  J.H.,  Bomberger.  D.C.,  Haynes, 
D.L.  "Prediction  nf  'he  violatilization  of  high 
volatility  chemicHis  from  natural  water 
bodies.  Environir-  ■  ..J  Science  &  Technology. 
14(11):  1332-1337    !•^^4»|. 

(20)  U.S.  Envir  >r:ri.»ntal  Protection  Agency. 
Economic  Impa'  ■  \n  -lysis  of  Final  Test  Rule 
for  Cumene.  Wast.  •  . -on.  DC,  Office  of  Toxic 
Substances,  USf  !■ '    '•  f  bruary  29, 1988). 

(21)Mathtech.  i;  •      Evaluation  of  TSCA 
guidelines  for  neuiMioxicity  testing:  Impact  of 
increased  testiny  '^'uiirements."  Prepared  for 
Regulatory  ImpHn-.  Branch.  US  EPA  (April 
14. 1987). 

The  record  i-  c<vHilable  for  inspection 
from  8  a.m.  to  4  p  m.,  Monday  through 
Friday,  except  legal  holidays,  in  Rm. 
NE-G004.  401  M  St..  SW..  Washington. 
DC  20460. 

VII.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  EPA 


has  determined  that  this  test  rule  is  not 
major  because  it  does  not  meet  any  of 
the  criteria  set  forth  in  section  1(b)  of 
the  Order  i.e..  it  will  not  have  an  annual 
effect  on  the  economy  of  at  least  $100 
million,  will  not  cause  a  major  increase 
in  costs  or  prices,  and  will  not  have  a 
significant  adverse  effect  on  competition 
or  the  ability  of  U.S.  enterprise  to 
compete  with  foreign  enterprises. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12291.  Any  written  comments  from  OMB 
to  EPA,  and  any  EPA  response  to  those 
comments,  are  included  in  the 
rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq..  Pub.  L.  96-354, 
September  19. 1980),  EPA  is  certifying 
that  this  test  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses  because:  (1) 
They  are  not  likely  to  perform  testing 
themselves,  or  to  participate  in  the 
organization  of  the  testing  effort:  (2)  they 
will  experience  only  very  minor  costs,  if 
any,  in  securing  exemption  from  testing 
requirements;  and  (3)  they  are  unlikely 
to  be  affected  by  reimbursement 
requirements. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
final  rule  under  the  provisions  of  the 
Papenwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq..  Pub.  L.  9&-511. 
December  11. 1980),  and  has  assigned 
OMB  control  number  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  535  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 

1.  Chief,  Information  Policy  Branch 
(PM-223),  EPA,  401  M  St..  SW., 
Washington,  DC  20460. 

2.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503,  (Attn:  Desk 
Officer  for  EPA). 

List  of  Subjects  in  40  CFR  Part  799 

Testing,  Environmental  protection. 
Hazardous  substances.  Chemicals. 
Recordkeeping  and  reporting 
requirements.  Incorporation  by 
reference. 


Dated:  July  5. 1988. 
Victor  J.  Kiinin. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore.  40  CFR  Part  799  is 
amended  as  follows: 

PART  799— {AMENDED] 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603.  2611.  2625. 

2.  By  adding  §  799.1285  to  read  as 
follows: 

§799.1285    Cumene. 

(a)  Identification  of  test  substance.  (1) 
Cumene  (isopropylbenzene,  CAS  No. 
98-82-8)  shall  be  tested  in  accordance 
with  this  section. 

(2)  Cumene  of  at  least  99  percent 
purity  shall  be  used  as  the  test 
substance. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
All  persons  who  manufacture  (including 
import  or  byproduct  manufacture)  or 
process  or  intend  to  manufacture  or 
process  cumene,  other  than  as  an 
impurity,  after  September  9. 1988,  to  the 
end  of  the  reimbursement  period  shall 
submit  letters  of  intent  to  conduct 
testing,  submit  study  plans,  conduct 
tests,  and  submit  data,  or  submit 
exemption  applications,  as  specified  in 
this  section.  Subpart  A  of  this  part,  and 
Parts  790  and  792  of  this  chapter  for 
single-phase  rulemaking. 

(c)  Health  effects— [\]  Oral  and 
inhalation  pharmacokinetic  test — (i) 
Required  testing.  Pharmacokinetic 
testing  using  the  oral  and  inhalation 
routes  shall  be  conducted  with  cumene 
in  accordance  with  §  795.230  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)  The 
pharmacokinetic  testing  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  15  months  of  the  effective 
date  of  the  final  rule. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6-month  intervals 
beginning  6  months  after  the  effective 
date  of  the  final  rule,  until  the  final 
report  is  submitted  to  EPA. 

(2)  Subchronic  inhalation  toxicity — (i) 
Required  testing.  (A)  A  subchronic 
inhalation  toxicity  test  shall  be 
conducted  with  cumene  in  accordance 
with  §  798.2450  of  this  chapter  except  for 
the  provisions  of  paragraphs  (d)(l)(iv). 
(5),  (6),  (9),  (12)(iii),  (13)(i),  and 
(e)(3)(iv)(D)  of  §  798.2450. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply. 

[1]  Animal  selection — Numbers.  At 
least  30  animals  (15  males  and  15 
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females]  shall  be  used  for  each  test 
group. 

[2]  Exposure  conditions.  The  animals 
shall  be  exposed  to  the  test  substance  6 
hours  per  day,  5  days  per  week  for  13 
weeks  (65  days  of  exposure). 

(5)  Observation  of  animals.  Animals 
shall  be  weighed  weekly,  and  their  food 
and  water  consumption  shall  also  be 
measured  weekly. 

(4)  Gross  pathology.  The  following 
additional  organs  shall  be  preserved  in  a 
suitable  medium  for  future 
histopathological  examination:  The  vas 
deferens,  the  oviducts,  and  the  vagina. 

(5)  Histopathology.  The  accessory 
genital  organs  (epididymis),  prostate, 
seminal  vesicles)  and  the  vagina  shall 
be  examined  histopathologically.  In 
addition,  preparations  of  testicular  and 
associated  reproductive  organ  samples 
for  histology  shall  follow  the 
recommendations  of  Lamb  and  Chapin 
(1985)  under  paragraph  (f)(1)  of  this 
section,  or  an  equivalent  procedure, 
with  particular  attention  directed 
toward  achieving  optimal  quality  in  the 
fixation  and  embedding,  and  including 
an  evaluation  of  the  spermatogenic 
pattern.  Spermatid  counts  shall  be 
performed  as  described  by  Johnson  et  al. 
(1980)  and  Blazak  et  al.  (1985)  under 
paragraphs  (d)  (2)  and  (3)  of  this  section 
or  an  equivalent  procedure.  Epididymal 
sperm  count  and  sperm  morphology 
shall  also  be  done. 

(6)  Test  report — Individual  animal 
data.  The  specific  test  report 
information  shall  include  "Food  and 
water  consumption  data." 

(ii)  Reporting  requirements.  (A)  The 
Bubchronic  toxicity  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  15  months  of  the  effective 
date  of  the  Hnal  rule. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6-month  intervals 
beginning  6  months  after  the  effective 
date  of  the  fmal  rule,  until  the  fmal 
report  is  submitted  to  EPA. 

(3)  Inhalation  developmental 
toxicity — (i)  Required  testing.  An 
inhalation  developmental  toxicity  test 
shall  be  conducted  with  cumene  in 
accordance  with  %  798.4350  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)  The 
inhalation  developmental  toxicity  test 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  15  months  of 
the  effective  date  of  the  final  rule. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6-month  intervals 
beginning  6  months  after  the  effective 
date  of  the  final  rule,  until  the  fmal 
report  is  submitted  to  EPA. 

(3)  Neurotoxicity — (i)  Required 
testing.  (A)  Neurotoxicity  tests  shall  be 
conducted  with  cumene  by  inhalation  in 


accordance  with  §§798.6050,  798.6200, 
and  798.6400  of  this  chapter.  Each  test 
shall  be  performed  for  a  period  of  90 
days. 

(ii)  Reporting  requirements.  (A)  The 
neurotoxicity  tests  shall  be  completed 
and  the  fmal  reports  submitted  to  EPA 
within  15  months  of  the  effective  date  of 
the  final  rule. 

(B)  Interim  progress  reports  for  each 
test  shall  be  submitted  to  EPA  at  6- 
month  intervals  beginning  6  months 
after  the  effective  date  of  the  final  rule, 
until  the  applicable  final  report  is 
submitted  to  EPA. 

(5)  Two-generation  reproductive 
effects — (i)  Required  testing.  A  two- 
generation  reproductive  effects  test  shall 
be  conducted  with  cumene  in 
accordance  with  S  798.4700  of  this 
chapter  if  either  the  gross  or 
histopathological  evaluation  of  the 
reproductive  tissues  in  male  or  female 
exposed  animals  from  the  subchronic 
exposure  test  specified  in  paragraph 
(c)(2)  of  this  section  shows  adverse 
effects  or  if  significant  alteration  in 
reproductive  organ  weights  occurs  in  the 
subchronic  exposure  test  which  can  be 
related  to  exposure  to  cumene.  EPA  will 
hold  a  public  program  review,  following 
submission  of  the  subchronic  toxicity 
test,  to  decide  whether  the  two- 
generation  reproductive  effects  test  is  to 
be  required.  If  required,  the  test  should 
be  conducted  using  the  oral  route  of 
exposure. 

(ii)  Reporting  requirements.  (A)  The 
two-generation  reproductive  effects  test 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  29  months 
following  EPA's  notification  to  the  test 
sponsor,  through  certified  letter  or 
Federal  Register  notice,  that  testing  shall 
be  initiated. 

(B)  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6-month  intervals 
beginning  6  months  after  the  date  of 
EPA's  notification  to  the  test  sponsor 
that  testing  shall  be  initiated,  until  the 
final  report  is  submitted  to  EPA. 

(d)  Environmental  effects — (1) 
Aquatic  acute  toxicity — (i)  Required 
testing.  Saltwater  and  freshwater 
invertebrate  and  vertebrate  tests,  in  a 
flow-through  system,  shall  be  conducted 
with  cumene  on  the  following 
organisms:  Daphnia  magna,  to  be 
conducted  in  accordance  with  §  797.1300 
of  this  chapter;  Mysidopsis  bahia  to  be 
conducted  in  accordance  with  §  797.1930 
of  this  chapter;  and  Salmo  gairdneri  and 
Cyprinodon  variegatus  to  be  conducted 
in  accordance  with  §  797.1400  of  this 
chapter.  The  total  and  dissolved  (e.g. 
filtered)  concentrations  of  the  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  delivery  chamber 
before  the  test  and  in  each  test  chamber 


at  0,  24,  and  48  hours  [Daphnia  magna) 
and  0,  48,  and  96  hours  (Mysidopsis 
bahia,  Salmo  gairdneri,  and  Cyprinodon 
variegatus]  to  ascertain  whether  it  is  in 
solution. 

(ii)  Reporting  requirements.  (A)  The 
acute  toxicity  tests  shall  be  completed 
and  the  final  reports  submitted  to  EPA 
within  1§  months  of  the  effective  dale  of 
the  finalrule. 

(B)  An  interim  progress  report  for 
each  acute  test  shall  be  submitted  to 
EPA  6  months  after  the  effective  date  of 
the  final  rule. 

(2)  Aquatic  chronic  toxicity — (i) 
Required  testing.  Aquatic  chronic 
toxicity  tests,  in  a  flow-through  system, 
shall  be  conducted  with  cumene  on 
Daphnia  magna,  in  accordance  with 

§  797.1330  of  this  chapter,  and 
Mysidopsis  bahia,  in  accordance  with 
S  797.1950  of  this  chapter,  if  the  results 
of  the  acute  toxicity  tests  conducted  for 
those  species  under  paragraph  (d)(1)  of 
this  section  show  EC^  or  LC««  of  less 
than  or  equal  to  1  mg/L.  The  total  and 
dissolved  (e.g.  filtered)  concentrations  of 
the  test  substance  shall  be  measured  in 
each  test  chamber  and  the  delivery 
chamber  before  the  test  and  in  each  test 
chamber  and  the  delivery  chamber  at  0. 
7, 14.  and  21  days  to  ascertain  whether  it 
is  in  solution. 

(ii)  Reporting  requirements.  (A)  The 
chronic  toxicity  tests,  if  required  under 
paragraph  (d)(2)(i)  of  this  section,  shall 
be  completed  and  the  final  reports 
submitted  to  EPA  within  24  months  of 
the  effective  date  of  the  final  rule. 

(B)  An  interim  progress  report  for 
each  chronic  test  shall  be  submitted  to 
EPA  18  months  after  the  effective  date 
of  the  final  rule. 

(3)  Aquatic  early  life  stage  toxicity— 
(i)  Required  testing.  Aquatic  eariy  life 
stage  toxicity  tests,  in  a  flow-through 
system,  shall  be  conducted  with  cumene 
on  Salmo  gairdneri  and  Cyprinodon 
variegatus,  in  accordance  with 

§  797.1600  of  this  chapter,  if  the  results 
of  the  acute  toxicity  tests  conducted  for 
those  species  under  paragraph  (d)(1)  of 
this  section  show  LCm  of  less  than  or 
equal  to  1  mg/L. 

(ii)  Reporting  requirements.  (A)  The 
early  life  stage  toxicity  tests,  if  required 
under  paragraph  (d)(3)  of  this  section, 
shall  be  completed  and  the  final  reports 
submitted  to  EPA  within  24  months  of 
the  effective  date  of  the  final  rule. 

(B)  An  interim  progress  report  for 
each  test  shall  be  submitted  to  EPA  i8 
months  after  the  effective  date  of  the 
final  rule. 

(e)  Chemical  fate— (1) 
Biodegradation — (i)  Required  testing. 
Biodegradation  testing  in  an  aquatic 
system  shall  be  conducted  with  cumene 
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in  accordance  with  the  method 
described  in  an  article  by  Bourquin  et  al. 
entitled  "An  Artificial  Microbial 
Ecosystem  for  Determining  Effects  and 
Fate  of  Toxicants  in  a  Salt-Marsh 
Environment,"  reprinted  from  Vol.  18  of 
the  Society  of  Industrial  Microbiology's 
Developments  in  Industrial 
Microbiology.  Chapter  11, 1977,  which  is 
incorporated  by  reference.  The  method 
is  available  for  public  inspection  at  the 
Office  of  the  Federal  Register,  Rm.  8301. 
lllh  and  L  St..  NW..  Washington,  DC 
20408,  and  copies  may  be  obtained  from 
the  EPA  TSCA  PubHc  Docket  Office 
(TS-793).  Rm.  G-004  Northeast  Mall.  401 
M  St.,  SW..  Washington.  DC  20460.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
522(a)  and  1  CFR  Part  51.  The  method  is 
incorporated  as  it  exists  on  the  effective 
date  of  this  rule  and  a  notice  of  any 
change  to  the  method  will  be  published 
in  the  Federal  Reguter. 

(ii)  Reporting  requirements.  (A)  The 
biodegradation  test  in  an  aquatic  system 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  12  months  of 
the  effective  date  of  the  final  rule. 

[B]  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  date  of  the  final  rule. 

(2)  Volatilization — (i)  Required 
testing.  A  test  for  volatilization  from 
aquatic  system  shall  be  conducted  with 
cumene  in  accordance  with  the  method 
described  in  an  article  by  Smith  et  al. 
entitled  "Prediction  of  the  Volatilization 
Rates  of  High- Volatility  Chemicals  from 
Natural  Water  Bodies,"  pubhshed  in 
Vol  14.  Number  11.  of  the  American 
Chemical  Society's  Environmental 
Science  &  Technology,  1980.  which  is 
incorporated  by  reference.  The  method 
is  available  for  public  inspection  at  the 
Office  of  the  Federal  Register.  Rm.  8301, 
lllh  and  L  St..  NW..  Washington,  DC 
20408,  and  copies  may  be  obtained  from 
the  EPA  TSCA  Public  Docket  Office 
(TS-793).  Rm.  G-004  Northeast  Mall,  401 
M  St..  SW.,  Washington.  DC  20460.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
522(a)  and  1  CFR  Part  51.  The  method  is 
incorporled  as  it  exists  on  the  effective 
dale  of  this  rule  and  a  notice  of  any 
change  to  the  method  will  be  published 
in  the  Federal  Register. 

(li)  Reporting  requirements.  (A)  The 
volatilization  test  in  an  aquatic  system 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  12  months  of 
the  effective  date  of  the  final  rule. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  dale  of  the  final  rule. 


(f)  References.  For  additional 
background  information,  the  following 
references  should  be  consulted: 

(1)  Lamb,  J.C.  and  Chapin,  R.E. 
"Experimental  models  of  male 
reproductive  toxicology."  Endocrine 
Toxicology.  Eds.  J.A.  Thomas.  K.S. 
Korach.  j.A.  McLachlan.  New  York.  NY: 
Raven  Press,  pp.  85-115  (1985). 

(2)  Johnson,  L..  Petty,  C.S.,  and 
Neaves,  W.B.  "A  comparative  study  of 
daily  sperm  production  and  testicular 
composition  in  humans  and  rats," 
Biology  of  Reproduction.  22:1233-1243. 
(1980). 

(3)  Blazak,  W.F..  Ernest.  T.L.  and 
Stewart.  B.E.  "Potential  indicators  of 
reproductive  toxicity:  Testicular  sperm 
production  and  epididymal  sperm 
number,  transit  time  and  motility  in 
Fischer  344  rats."  Fundamental  and 
Applied  Toxicology,  5:1097-1103  (1985). 

(g)  Effective  date.  (1)  The  effective 
date  of  this  final  rule  for  cumene  is 
September  9, 1988. 

(2)  The  guidelines  and  other  test 
methods  cited  in  this  section  are 
referenced  here  as  they  exist  on 
September  9. 1988. 

(Information  collection  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2070-0033.) 

[PR  Doc.  88-16752  Filed  7-26-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6685 

(AK-932-08-4220-10;  A-067673] 

Partial  Revocation  of  Public  Land 
Order  No.  245  for  Selection  of  Lands 
by  the  State  of  Alaska;  Alaska 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

SUIMMARY:  This  order  revokes  a  public 
land  order  (PLO)  insofar  as  it  affects 
34.84  of  public  lands  reserved  for 
townsite  purposes.  The  lands  are  no 
longer  needed  for  the  purpose  for  which 
they  were  withdrawn.  This  action  will 
also  classify  the  lands  as  suitable  for 
selection  by  the  State  of  Alaska,  if  such 
lands  are  otherwise  available.  If  not 
selected  by  the  State,  the  lands  will 
become  subject  to  the  terms  and 
conditions  of  PLO  No.  5180.  as  amended, 
and  will  remain  closed  to  location  for 
metalliferous  minerals  until  a  further 
opening  order  is  published. 

EFFECTIVE  DATE:  July  27,  198a 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  C.  Thomas,  BLM  Stale  Office. 
701  C  Street,  Box  13.  Anchorage,  Alaska 
99513.  907-271-5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Inferior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751; 
43  U.S.C.  1714,  and  by  section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act  of  December  18, 1971.  85  Stat.  708 
and  709:  43  U.S.C.  1616(d)(1),  it  is 
ordered  as  follows: 

1.  Public  Land  Order  No.  245  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  lands: 

Mooae  Pass  Townsita 

U.S.  Survey  2676.  lot  9,  Block  2;  lot  t.  Block  3 
and  Blocks  7  and  8. 
The  areas  described  aggregate  34.84  acres. 

2.  Subject  to  valid  existing  rights,  the 
lands  described  above  are  hereby 
classified  as  suitable  for  and  opened  to 
selection  by  the  State  of  Alaska  under 
either  the  Alaska  Statehood  Act  of  July 
7, 1958.  72  Stat.  339.  et  seq.;  48  U.S.C. 
prec.  21.  or  section  906(b)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  December  2. 1980.  94  Stat.  2437- 
2438:  43  U.S.C.  1635. 

3.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act.  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  lands  described  above, 
for  a  period  of  ninety-one  (91)  days  from 
the  date  of  publication  of  this  order,  if 
the  lands  are  otherwise  available.  Any 
of  the  lands  described  herein  that  are 
not  selected  by  the  State  of  Alaska  will 
be  subject  to  the  terms  and  conditions  of 
PLO  No.  5180.  as  amended,  and  any 
other  individuals  of  record,  and  shall 
remain  closed  to  location  for 
metalhferous  mining  until  a  further 
opening  order  is  published. 

July  12. 198a 

J.  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  88-16910  Filed  7-26-88:  8:45  am) 

BILUNQ  CODE  43ie-JA-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  PART  64 

[  Docket  No.  FEMA  6802] 

Suspension  of  Community  Eligibility; 
California,  et  aL 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 
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summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP).  that 
are  suspended  on  the  effective  date 
shown  in  this  rule  because  of 
noncompliance  with  the  revised 
floodplain  management  criteria  of  the 
NRP.  If  FEMA  receives  documentation 
that  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
community  will  not  be  suspended  and 
the  suspension  will  be  withdrawn  by 
publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  As  shown  in  fifth 
column. 

FOR  FURTHER  INFORMATION  CONTACT 
Frank  H.  Thomas.  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration. 
Federal  Center  Plaza.  500  C  Street  SW.. 
Room  416,  Washington,  DC  20472  (202) 
646-2717. 

SUPPLEMENTARY  INFORMATION:  The 

NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP 
(42  U.S.C.  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
management  measures  with  effective 
enforcement  measures. 

On  August  25, 1986,  FEMA  published 
a  flnal  rule  in  the  Federal  Register  that 


revised  the  NFIP  floodplain  management 
criteria.  The  rule  became  effective  on 
October  1, 1986.  As  a  condition  for 
continued  eligibility  in  the  NFIP,  the 
criteria  at  44  CFR  60.7  require 
communities  to  revise  their  floodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NFIP. 

The  communities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFIP  criteria  and  will  be 
suspended  on  the  effective  date  shown 
in  this  final  rule.  However,  some  of 
these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  revised  floodplain 
management  regulations  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

The  Administrator  finds  that  notice 
and  public  procedures  under  5  U.S.C. 
533(b)  are  impracticable  and 
uruiecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  90- 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 


community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator.  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  adopt 
adequate  floodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001,  et.  seq.. 
Reorganization  Plan  No.  3  of  197a  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


§64.6    List  of  eligible  communWes. 


CaMomia . 
Do... 
Do„... 
Do..... 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


State 


Community  name 


Atascadero,  dty  o1 

Avalon,  cJty  of 

Barstow,  city  (A 

Ctoverdate,  city  of 

Corona,  dty  of 

Crescent  Qty,  city  Of 

DanviKe,  city  of ~.. 

Del  Mar,  city  of 

Fort  Jones,  city  of 

Fountain  Vadey,  city  of.. 

Fremont  city  of 

Fresno,  city  of 

Unincorporated  areas.... 

do - 

(mperial  Beach,  dty  of . 

Lafayette,  city  of 

Los  Angetes,  city  of 

Lynnwood.  city  of 

Unincorporated  areas... 

Newark,  dty  of 

Unincorporated  areas... 
Unmcorporated  areas... 
Portola  VaHey,  ctty  of ... 


County 


San  Louis  Otiispo.. 

Los  Angeies 

San  Bernardino 

Sonoma 

Riverside 

Del  Norte 

Contra  Costa 

San  Diego 

Sisltiyou 

Orange 

Alameda 

FresrKJ 

Humbotdt 

Imperial 

San  Diego 

Contra  Costa 

Los  Angeles 

Los  Ar>gete8 

Nevada 

Alameda 

Placer _ 

Plumas 

San  Mateo 


Commu- 
nity No. 


Effective  dale 


060700 
060096 
060271 
060376 
060250 
060039 
060707 
060268 
060365 
060218 
065028 
065029 
060060 
060065 
060291 
065037 
060137 
060635 
060210 
060009 
060239 
060244 
065052 


Aug.  4,  1988. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 
Do. 
Do. 
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Do...... 

-   Do 

Do 

Do 

Do. — 

Do 

Do 

OMatfoma.. 

Do 

Do. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do.. 

Do 

Do._ 

Do 

Do 

Do 

Arkansas .... 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

California .... 

Do 

Do 

Do 


State 


Conwnunity  nanoe 


Untncorporated  areas.. 

San  Dinias.  dty  of 

Santa  Bartiara,  city  of . 
Unincorporated  areas.. 

Sorx>ma.  city  of 

Tetiachapt.  city  of 

WhittWf,  city  of 

Akterson,  town  of 

Aden,  town  of 

Arkoma,  town  of 

Bennington,  town  of .... 

Biikngs.  town  of 

Bowlegs,  town  of 

BroofcsvtMe,  city  of 

Urwvxxporated  areas.. 

Cameron,  town  of 

Canton,  town  of 

Cleo  Spftngs,  town  of 

Commerce,  city  of 

Covington,  town  of 

Coyle,  town  of- 

Crescent,  town  of 

Elmore  City,  town  of 

Forest  Park,  city  of 

Freedom,  town  of _ 

Hartshorrw.  city  of 

Hoffman,  town  of 

Keota.  town  of._ 

Langston,  town  of 

Letiigfi,  town  of _ 

Lone  Grove,  town  of 

Manitou,  town  of 

McCurtain,  city  of 

Miltoum.  town  aH 

Moffett,  town  of 

OaKiand,  town  of 

Pk:her,  city  of 

Pond  Creek,  city  of 

Raiston,  town  of 

Randtett  town  of 

Red  Bird,  town  of 

Reydorv,  town  of 

Roff.  town  of 

Sasakwa,  town  of _ 

Savanna,  town  of 

Urucorporated  areas 

Shattuck.  town  of 

Shidler,  town  of 


County 


Soutti  CoffeyviMe,  town  of.. 

Stnngtown,  town  of 

Watts,  town  of 

Wnght  City,  city  of 

Allport.  town  of _. 

Unir)corporated  areas 

BucKner.  city  of 

Cotton  Plant,  city  of 

Damascus,  town  of 

Futton,  town  of 

GassviMe,  city  of _ „ 

Gillham.  city  of _. 

Jasper,  city  of 

Knobe),  town  of „ 

London,  town  of 

Louann,  town  of 

Lynn,  town  of 

Midland,  town  of . 

Ola,  city  of _ 

Palestine,  aty  of 

Parkin,  city  of 

Perryvllle.  aty  of 

Pollard,  city  of 

Prattsville,  town  of .— 

Reed,  town  of 

Sherrill,  town  of 


Commu- 
nity No. 


Effective  date 


Unincorfwrated  areas.. 

Tupelo,  city  of _ 

Tyronza.  City  of..._ 

Alturas.  city  of 

Bristjane.  city  of 

Calexico,  city  of 

Calif omia  City,  city  of .. 


Sacramento 060262 

Los  Angeles 060154 

Santa  Bartwra 060335 

Solano _ 060631 

Sonoma 060383 

Kem 060084 

Los  Angeles 060169 

Pittst)org 400257 

Pontotoc _ 400174 

LaFtore _ _ 400343 

Bryan 400260 

t*tobte 400347 

Seminole 400468 

Pottawatomie 400469 

Biyan 400482 

LaFkxe _....  400271 

Btaine 40001 2 

Major 400280 

Ottawa 4001 56 

Garfiekf 400362 

Logan 400097 

Logan 400098 

Gaivin _ 400374 

Oklahoma 400379 

Woods... _ 400227 

Pittsburg 400387 

Okmufgee 400285 

HaskeU „ 400391 

Logan „ 400297 

Coal 400299 

Carter.- „ 400396 

Titlnwn ..._ „ 400302 

Haskell 400397 

Johnston 400308 

Sequoyah 400196 

Marshal) 400313 

Ottawa. 400150 

Grant „ 400433 

Pawnee 400164 

Cotton 400318 

Wagoner 400321 

Roger  Mills _ 400322 

Pontotoc 400176 

Seminole 400191 

Pittsburg...- _ 400440 

Seminole 400497 

EIHs 400061 

Osage _ 400401 

Nowata 400411 

Atoka _ _...  400239 

Adair 400002 

McCurtain _ 400109 

Lonoke „ 050379 

Baxter „ 050010 

Lafayette „ 0501 15 

Woodruff 050231 

Faulkner 050404 

Hempstead 050066 

Baxter „ 050243 

Sevtor _ 050244 

Newton 050160 

Clay „ 050032 

Pope _ 050340 

QuachMa 050262 

Lawrence 050263 

Sebastian „ 050203 

Yell 050357 

St.  Francis 050359 

Cross 050059 

Perry 050362 

Clay „ 050036 

Grant  ...„ 050279 

Desha 050070 

Jefferson 0501 10 


SL  FrarKas .. 

Jackson 

Poinsett 

Modoc 

San  Mateo.. 

Imperial 

Kem 


050184 
050106 
050371 
060193 
060314 
060067 
060440 


Do 
Do 
Do. 
Do. 
Do 
Do 
Do. 
Do. 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do. 
Do. 
Do 
Do 
Do. 
Do 
Da 
Do 
Do. 
Do. 
Do. 
Do 
Do 
Do 
Do. 
Do. 
Do 
Do. 
Do 
Da 
Do 
Do. 
Do 
Do. 
Do- 
Do. 
Do. 
Aug.  16. 
Do 
Do 
Do 
Do. 
Do 
Do. 
Do 
Do. 
Do. 
Do. 
Da 
Do. 
Do. 
Do. 
Do 
Do. 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 


1988 


Federal  Register  /  Vol.  53,  No.  144  /  Wednesday,  July  27,  1988  /  Rules  and  Regulations         28209 


state 


Community  name 


County 


Commu- 
nity No. 


Effective  date 


Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do — 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do _.. 

Do _.. 

Do 

Do 

Do 

Do 

Do 

Do 

Do _.. 

Do 

Idaho 

Guam 

Hawau 

Do 

Louisiana 

Do 

Do 

Do 

Do „ 

Do 

Do.„ 

Do 

Do- _ 

Do 

Do 

Do 

Do 

Do 

Do _... 

Do 

Do 

Do 

New  Mexico.. 

Do 

Do 

Do 

Do 

Do 

Toxas 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do = 


,  city  of- 


Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do- 


East  Palo  Alto. 
Fairfax,  city  of.. 

Fillmore,  city  of _ 

Hercules,  city  of 

Holtville.  city  of 

Laguna  Beach,  city  of 

Los  Gatos,  city  of 

Millbrae,  city  of 

Moorpark,  city  of 

Unincorporated  areas 

Newman,  city  of 

Oakdale.  city  of 

Pacifica,  city  of 

PlacerviHe,  city  of _.., 

Pleasanton,  city  of _, 

Rodondo  Beach,  city  of 

RerKvood  City,  city  of 

St  Helena,  city  of 

San  Carlos,  city  of 

Sanger,  city  of 

San  Juan  Bautista,  city  of 

San  Learvjro,  city  of _ 

San  Marcos,  city  of 

Unincorporated  area* 

Santa  Mana,  city  of 

Scotts  VaMey,  city  of._ 

Seaside,  city  of 

Untrvxxporated  areas 

Tiburon,  city  of 

Walnut  Creeli,  city  of 

Unincorporated  areas _.. 

Malta,  town  of 

Guam,  territory  of 

Unincorporated  areas 

do 

do..- - 

Benton,  town  of 

Cankton.  village  of 

Ehzabeth,  town  of 

Grand  Cane,  village  of 

Independence,  town  of _ 

lota,  town  of 

Jeanerette,  city  of _. 

Mansura,  town  of _. 

Merryville,  town  of 

Montpelier,  village  of 

Mound,  village  of 

Newellton,  town  of 

Pine  Praine,  village  of 

Pollock,  town  of 

Tickfaw,  city  of 

Youngsville,  village  of 

Zwolle.  town  of 

Clayton,  town  of 

Espanola,  city  of 

Hurley,  town  of 

Logan,  village  of 

Lordsburg.  city  of 

Los  Ranchos  de  Albuquerque.. 

Alto,  city  of 

Alvarado,  city  of 

Anton,  city  of  „ 

Baird.  town  of 

Balmorhea.  city  of _ 

Bartlett,  city  of 

Bayview.  town  of 

Unincorporated  areas 

Brackettville,  city  of 

Unincorporated  areas 

Browndell,  town  of 

Cameron,  city  of 

Clifton,  city  of 

Unincorporated  areas — 

Daisetta,  town  of 

Dublin,  city  of 

Unincorporated  areas 

Edcouch,  city  of 

Ferris,  city  o( - 

Franklin,  town  of _ 

Frk)na.  city  of_ 

Fruitvale.  city  of 


San  Mateo 

Marin 

Ventura 

Cofitra  Costa.... 

Imperial 

Onsnge 

Santa  Clara 

San  Mateo 

Ventura 

Napa 

Stanislaus 

Stanislaus 

San  Mateo 

El  Dorado 

Alameda 

Los  Angeles 

San  Mateo 

Napa 

San  Mateo 

Fresrto 

San  Benito 

Alameda 

San  Diego 

Santa  Clara 

Santa  Barbara.. 

Santa  Cruz 

Monterey „. 

Shasta 

Marin 

Contra  Costa.... 

Yok) 

Cassia  Co 


Hawaii 

Maui _ 

'Beauregard 

'Bossier 

'St.  Landry 

'Allen 

'Desoto 

•Tangipahoa 

'Acadia 

*lt)eria 

'Avoyelles 

'Beauregard _... 

'St.  Helena 

'Madison 

'Tensas 

'Evangeline 

'Grant _.... 

'Tangipahoa 

'Lafayette 

'Sabine 

Union 

Santa  Fe/Rio  Arrit>a.. 

Grant 

Quay 

Hidalgo 

Bernalillo _... 

Cherokee 

Johnson 

Hockley 

Callahan 

Reeves _ „. 

Bell 

Cameron 

Bowie 

Kinney 

Brooks 

Jasper _ 

Milam _ 

Bosque _ 

Colorado 

Liberty 

Erath 

Duval 

HkJaigo 

Ellis 

Robertson 

Parmer 

Van  Zandt „ 


060708 

060175 

060415 

060434 

060070 

060223  I 

060343 

065045 

060712 

060205 

060388 

060389 

060323 

060041 

060012 

060150 

060325 

060208 

060327 

060054 

060269 

060013 

060296 

060337 

060336 

060356 

060203 

060358 

060430 

065070 

060423 

160197 

660001 

155166 

150003 

220026 

220032 

220167 

220324 

220291 

220209 

220005 

220080 

220255 

220028 

220300 

220124 

220216 

220068 

220305 

220214 

220358 

220353 

350084 

350052 

350021 

350105 

350026 

350123 

480740 

480397 

480353 

480722 

480537 

480707 

480102 

481194 

480422 

481196 

481542 

480478 

480052 

480144 

481101 

480219 

480202 

480337 

481076 

480990 

480523 

481041 


Do 

Do 

Do. 

Do. 

Do 

Do 

Do. 

Do 

Do. 

Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Da 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
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State 


Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

•Parish 


Conwnunity  name 


Unincorporated  areas 

Groveton.  city  of 

Gruver,  city  of 

Unincorporated  areas 

Hawley.  town  of 

Hebron,  city  of 

Hidalgo,  town  of 

Holliday.  city  of 

Unincorporated  areas 


County 


Gregg 

Tnnity 

Hansford . 
Haskell  ... 

Jones  

Denton .... 
Hidalgo... 

Archer 

Hudspeth 


Commu- 
nity No. 


480261 
481032 
481104 
480851 
480885 
481495 
480334 
480699 
480361 


Effective  date 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Harold  T.  Duryee. 

Administrator.  Federal  Insurance 

Administration. 

|FR  Doc.  88-16884  Filed  7-26-88;  8:45  am] 

BILLING  CODE  S/IS-OS-M 


44  CFR  Part  64 
(Docket  No.  FEMA  6801] 

Suspension  of  Community  Eligibility; 
New  Hampshire  et  al. 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  third  column. 
FOB  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration.  (202) 
64fr-2717.  Federal  Center  Plaza.  500  C 
Street,  Southwest,  Room  416, 
Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 


U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  commimity.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FE.MA  Regional  Office  or  the  NFIP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 


The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  6- 
month.  90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FF.M.^, 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  im.pacf.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt)  . 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

PART  64— (AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.O.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 
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§  64.6    List  of  •ligible  communities. 


State 


Region  I— Minimal 
Conversion 

New  Hampshire. 

Region  VI 

Texas 

Region  i— Regular 
Conversions 

Maine 

Region  III 

Pennsylvania 

Do 

Do 

Do 

Do 

West  Virginia 

Region  IV 

Florida 

Georgia 

Mississippi 

Do 

Region  V 

Illinois 

Minnesota 

Wisconsin , 

Region  VIR 

Colorado....^ 

Region  IX 

CaHtornia 

Do 


Location 


Middleton.  town  of.  330022 

Stafford  County. 


San  Augustine  County,     481 183 
unincorporated 
areas. 


Madison,  town  of,  230126 

Sonnerset  County 

Glasgow,  borough  of,       420112 

Beaver  County. 
Southampton,  42 1 587 

township  of, 

Cumt)erland  County. 
South  Newton,  421586 

township  of, 

Cuml)erlar>d  County. 
Tulpehocken,  township     421 1 1 5 

of,  Berks  County. 
West  Carroll,  township     421449 

of,  Cambria  County. 
Berkeley  County,  540282 

unincorporated 

areas. 


Union  County,  120422 

unincorporated 

areas. 
Fayetteville,  city  of.  130431 

Fayette  County. 
Copiah  County.  280221 

unincorporated 

areas. 
Georgetown,  town  of        280045 

Copiah  County. 


Commu- 
nity No. 


Lemont,  village  of. 

170117 

Cook  County. 

Wright  County, 

270534 

unincorporated 

areas. 

Cassville,  village  of. 

555548 

Grant  County. 

Boulder,  city  of. 

080024 

Boulder  County. 

Kings  County, 

060086 

unincorporated 

areas. 

NatkMTal  City,  city  of. 

060293 

San  Diego  County. 

Effective  dates  of  authorization/ 

cancellation  of  sale  of  Flood  Insurance  in 

community 


Current  Effective  map 
date 


Oct.    30,    1984,    Emerg.;    Aug.    1,    1988.     8-1-88. 
Reg.;  Aug.  1,  1988,  Susp. 


Dec.    21,    1978,    Enf>erg.;    Aug.    1,    1988,     8-1-88. 
Reg.;  Aug.  1,  1988,  Susp. 


July  3,  1975,  Emerg.:  Aug.  4,  1988,  Reg.;     8-4-88. 
Aug.  4,  1988,  Susp. 


Mar.  9,  1977,  Emerg.;  Aug.  4,  1988,  Reg.;  8-4-88. 

Aug.  4,  1988,  Susp. 
Feb.  1,  1977,  Emerg.;  Aug.  4,  1988.  Reg.;  8-4-88. 

Aug.  4,  1988,  Susp. 

Apr.  25,  1977,  Ennerg.;  Aug.  4,  1988,  Reg.;  8-4-88. 
Aug.  4,  1 988,  Susp. 

Apr.  19,  1978,  Emerg.;  Aug.  4,  1988,  Reg.;  8-4-88. 

Aug.  4,  1988,  Susp. 
June  15,  1976,  Emerg.;  Aug.  4,  1988,  8-4-88. 

Reg.;  Aug.  4,  1988,  Susp. 
July  29,  1975,  Emerg.;  Aug  4.  1988,  Reg.;  8-4-88. 

Aug.  4,  1988,  Susp. 


Aug.  22.  1979,  Emerg.;  Aug.  4,  1988,  8-4-88. 
Reg.;  Aug.  4,  1988,  Susp. 

May  25,  1976,  Enr>erg.;  Aug.  4,  1988,  8-4-88. 

Reg.;  Aug.  4,  1988,  Susp. 
May  2,  1979,  Emerg.;  Aug.  4,  1988,  Reg.;  8-4-88. 

Aug.  4,  1988,  Susp. 

Oct.  16,  1979,  Emerg.;  Aug.  4,  1988,  8-4-88. 
Reg.;  Aug.  4,  1988,  Susp. 


Mar.  3,  1978,  Enr>erg.;  June  30,  1976,  8-4-88. 

Reg.;  Aug.  4,  1988,  Susp. 
Oct.  6,  1972.  Emerg.;  May  1,  1978,  Reg.;  8-4-88. 

Aug.  4,  1988,  Susp. 


Apr.  23,  1971,  Emerg.;  Feb.  19,  1972,  8-4-88. 
Reg.;  Aug.  4,  1988,  Susp. 


Apr.  16,  1971,  Emerg.;  July  17,  1978,  i  8-4-88. 
Reg.;  Aug.  4,  1988,  Susp. 


July  8,  1975,  Emerg.;  Aug.  4,  1988,  Reg ; 
Aug.  4,  1988,  Susp. 


8-4-88. 


Jaa  28,  1972.  Emerg.;  Feb.  15,  1979,  8-4-88. 
I   Reg.;  Aug.  4,  1988,  Susp.  I 


Date  certain 

Federal 

assistance 

no  longer 

available  in 

Special 

Flood 

Hazard 

Areas 


Aug.  1,  1988. 
Aug.  1.  1988. 

Aug.  4,  1988. 

Aug.  4,  1988. 
Aug.  4,  1988. 

Aug.  4.  1968. 

Aug.  4,  1988. 
Aug.  4,  1988. 
Aug.  4,  1988. 

Aug.  4,  1988. 

Aug.  4,  1988, 
Aug.  4,  1988. 

Aug.  4,  1988. 

Aug.  4,  1988. 
Aug.  4,  1988. 

Aug.  4,  1988 

Aug.  4,  1988. 

Aug.  4,  1988. 
Aug.  4,  1968. 
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State 


Region  X 

Idaho 


Oregon 

Wastiington. 

Region  I 

Connecticut.. 


Do.. 


Region  II 

New  York .... 

Do 


Region  III 

Pennsylvania.. 


Do.. 


Region  IV 

Florida 


Mississippi 

North  Carolina . 

Do 

Do 


Region  V 

Minnesota ... 


Ohio 

Wisconsin.. 
Do 


Region  VI 

Louisiana 


Region  VII 

Kansas 


Do.. 


Location 


Commu- 
nity No. 


UMI 


NetKaska. 


Teton  County, 

unincorporated 

areas. 
Pilot  Rock,  city  of 

Umatilla  County 
Ritzville,  city  of, 

Adams  County. 

Cornwall,  town  of, 
Litchfield  County 

Sharon,  town  of, 
Litchfield  County. 

Camden,  village  of, 
Oneida  County. 

Spring  Valley,  village 
of.  Rockland  County. 

Clay,  township  of, 
Huntingdon  County. 

Delaware  Water  Gap, 
borough  of,  Monroe 
County. 

Gilchrist  County, 

unincorporated 

areas. 
Qarke  County, 

unincorporated 

areas. 
Ashe  County, 

unincorporated 

areas. 
Lenoir,  city  of. 

Caldwell  County. 
West  Jefferson,  town 

of,  Ashe  County. 

Austin,  city  of.  Mower 

County. 
Darbyville,  village  of, 

Pickaway  County. 
Colfax,  village  of, 

Dunn  County. 
Oxford,  village  of, 

Marquette  County. 


Port  Vincent,  village  of, 
Livingston  Parish. 


Atwood,  city  of, 

Rawlins  County. 
Barton  County, 

unincorporated 

areas. 
Randolph,  city  of. 

Cedar  County. 


160230 

410212 
530005 

090045 
090053 

360993 
365344 

421687 
420690 

120094 

280220 

370007 

370040 
370009 

275228 
390712 
550120 
550268 

220119 

200280 
200016 

310397 


Effective  dates  of  authorization/ 

cancellation  of  sale  of  Flood  Insurance  in 

community 


Apr.  8.  1983,  Emerg.;  Aug.  4,  1988,  Reg.; 
Aug.  4.  1 988,  Susp. 

July  5,  1974,  Emerg.;  Aug.  4,  1988,  Reg.; 

Aug.  4,  1988,  Susp. 
Feb.  14.  1975,  Emerg.;  Aug.  4.  1988. 

Reg.;  Aug.  4,  1988.  Susp. 


July  25,  1975.  Emerg.;  Aug.  16,  1988, 

Reg.;  Aug.  16,  1988,  Susp. 
Jan.  17,  1975,  Emerg.;  Aug.  16,  1988, 

Reg.;  Aug.  16.  1988,  Susp. 


Dec.  19,  1974,  Emerg.;  Aug.  16,  1988, 

Reg.;  Aug.  16.  1988.  Susp. 
Oct.  29,  1971,  Emerg.;  Aug.  16.  1988, 

Reg.;  Aug.  16,  1988.  Susp. 


Apr.  25,  1977,  Emerg.;  Aug.  16,  1988, 

Reg.;  Aug.  16,  1988,  Susp. 
Mar.  3,  1980,  Emerg.;  Aug.  16,  1988, 

Reg.;  Aug.  16,  1988,  Susp. 


SepL  3.  1975,  Emerg.;  Aug.  16,  1988, 
Reg.;  Aug.  16,  1988,  Susp. 

Apr.  26.  1979.  Emerg.;  Aug.  16,  1988, 
Reg.;  Aug.  16,  1988.  Susp. 

Aug.  4,  1975,  Emerg.;  Aug.  16,  1988, 
Reg.;  Aug.  16,  1988,  Susp. 

Mar.  29,  1978,  Emerg.;  Aug.  16.  1988, 

Reg.;  Aug.  16,  1988,  Susp. 
Aug.  21,  1975.  Emerg.;  Aug.  16,  1988, 

Reg.;  Aug.  16,  1988,  Susp. 

Sept.  25,  1970,  Emerg.;  May  14,  1971, 

Reg.;  Aug.  16,  1988,  Susp. 
Aug.  25,  1981,  Emerg.;  Aug.  16,  1988, 

Reg.;  Aug.  16,  1988,  Susp. 
June  21,  1975,  Emerg.;  Aug.  16,  1988, 

Reg.;  Aug.  16,  1988,  Susp. 
Oct  22,  1975,  Emerg.;  Aug.  16,  1988, 

Reg.;  Aug.  16,  1988.  Susp. 

May  17,  1977,  Emerg.;  Aug.  16,  1988, 
Reg.;  Aug.  16,  1988.  Susp. 


June  18,  1970,  Emerg.;  Aug.  16,  1988, 

Reg.;  Aug.  16,  1988,  Susp. 
Aug.  15,  1975,  Emerg.;  Aug.  16,  1988. 

Reg.;  Aug.  16,  1988,  Susp. 


Current  Effective  map 
date 


8-4-88. 

8-4-88. 
8-4-88 


8-16-88.. 
8-16-88.. 

8-16-88.. 
8-16-88.. 

8-16-88.. 
8-16-88. 

8-16-88.. 

8-16-88.. 

8-16-88.. 

8-16-88.. 
8-16-88.. 


8-16-88. 
8-16-88.. 
8-16-88.. 
8-16-88.. 

8-16-88.. 

8-16-88. 
8-16-88.. 


Date  certain 

Federal 

assistance 

no  longer 

available  in 

Special 

Flood 

Hazard 

Areas 


Jan.  24,  1977,  Emerg.;  Aug.  16,  1988,  !  8-16-88., 
Reg.;  Aug.  16.  1988.  Susp  i 


Aug.  4,  1988. 

Aug.  4,  1988. 
Aug.  4,  1988. 


Aug.  16. 

1988. 
Aug.  16. 

1988. 


Aug.  16, 
1988. 

Aug.  16. 
1988. 


Aug.  16. 

1988. 
Aug.  16, 

1988. 


Aug.  16. 
1988. 

Aug.  16. 
1988. 

Aug  16. 
1988. 

Aug.  16. 

1988. 
Aug.  16. 

1988 


Aug  16. 

1988. 
Aug.  16. 

1988. 
Aug.  16. 

1988. 
Aug.  16. 

1988. 


Aug.  16, 
1988 


Aug.  16. 

1988. 
Aug.  16, 

1988 

Aug.  16. 
1988 


state 

Location 

Commu- 
nity No. 

«                                           

Effective  dates  of  authorization/ 

cancellation  of  sale  of  Flood  Insurance  in 

community 

Cunent  Effective  map 
date 

Date  certain 

Federal 

assistance 

no  longer 

available  in 

Special 

Flood 

Hazard 

Areas 

Region  VIII 

Colorado 

Broomfield,  city  of, 

Boulder  County. 
Missoula  County, 

unincorporated 

areas. 
Missoula,  city  of, 

Missoute  County. 

Trinity  County, 
unincorporated 
areas. 

Columbia  County, 

unincorporated 

areas. 
Deschutes  County 

Scappoose,  city  of, 
Columbia  County. 

Vemonia,  city  of, 
Columbia  County. 

Barrien,  town  of, 
Berrien  County. 

Spray,  city  of,  Wheeler 
County. 

085073 
300048 

300049 
060401 

410034 

410055 
410039 
410041 

260733 
410248 

Feb.   18,   1972,  Emerg.;  Sept.  7,  1988, 

Reg.;  Aug.  16,  1988,  Susp. 
Jan.    15,   1975,   Emerg.;  Aug.    16,   1983, 

Reg.;  Aug.  16, 1988,  Susp. 

Mar.  14, 1975,  Emerg.;  Jan.  6,  1983,  Reg.; 
Aug.  16,  1988,  Susp. 

Jan.   15,   1982,  Emerg.;  Aug.   16,  1988, 
Reg.;  Aug.  16,  1988,  Susp. 

Apr.    11,    1974,   Emerg.;   Aug.    16,   1988, 
Reg.;  Aug.  16,  1988,  Susp. 

Jan.   19,   1976,  Emerg.;  Aug.   16,   1988, 

Reg.;  Aug.  16,  1988,  Susp. 
Dec.  17,  1987,  Emerg.;  Aug.  16.  1988, 

Reg.;  Aug.  16, 1988,  Susp. 
Apr.  26,   1974,  Emerg.;  Aug.   16,   1988, 

Reg.;  Aug.  16, 1988,  Susp. 

Nov.   4,   1982,   Emerg.;  Aug.   16,   1988, 
Reg.;  Aug.  16, 1988,  Susp. 

May  22,  1975,  Emerg.;  Aug.  16,   1988, 
Reg.;  Aug.  16,  1988,  Susp. 

8-16-88 

Aug.  16, 
1988. 

Aug.  16, 
1988. 

Aug.  16, 
1988. 

Aug.  16, 
1988. 

Aug.  16, 
1988. 

Aug.  16. 

1988. 
Aug.  16, 

1988. 
Aug.  16, 

1988. 

Aug.  16, 
1988. 

Aug.  16, 
1988. 

Montana 

8-16-88 

Do 

8-16-88 

Region  IX 

California 

8-16-88      

Region  X 

Oregon 

8-16-88 

Do 

8-16-88 

Do 

8-16-88 

Do 

8-16-88 

Region  V— Minimal 
Conversions 

Michigan 

8-16-88 _ 

8-16-88 

Region  X 

Oregon 

Code  for  reading  fourth  column:  Emerg.— Emergency,  Reg.— Regular.  Susp — Suspension. 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
A  dministration. 

\VR  Doc.  88-16885  Filed  7-28-88;  8:45  am) 

BILUNG  COOE  671S-03-M 

44  CFR  Part  64 
[Docltet  No.  FEMA  6800] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  insurance;  Pennsylvania 
etal. 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 


property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  date  listed  in  the 
fourth  column  of  the  table. 
ADDRESS:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  457,  Lanham, 
Maryland  20706,  Phone:  (800)  63&-7418. 
FOR  FURTHER  INFORMATION  CONTACT 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza  500  C 
Street,  Southwest,  Room  416, 
Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 


measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  commnities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  data  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  areas  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effected  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
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that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 

§  64.6    Ust  of  eligible  communities. 


that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 


PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.O.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 


State 


Pennsytvania ..._. 

Do 

Do 

New  Yofk 

Do „ 

Do „ 

Do 

New  Yofk. 

Arizona 

Tennessee 

Texas 

New  Yofk..._.. 

Do 

Vemiont 

New  York , 

Tennessee 

West  Virginia .. 

Tennessee 

Iowa 


Region  II— 


Convaraions 

New  York 

Do 

Do 

Region  IV 

Tennessee 

Region  V 

Minnesota 


Region  I— 
Regular 
Convarstona 

Connecticut 


Do 

Do 

Maine 

Do 

Massachusetts. 


Location 


Dyteeny,  lownstiip  of.  Wayne  County 

Starrucca,  txxough  of,  Wayne  County 

TyrofW,  to«ynship  of,  Perry  County _ 

Astifofd,  town  of,  Cattaraugus  County 

Forestville.  viWage  of,  Chautauqua  County 

Geneseo.  town  of,  Livingston  County „.. 

Geddes,  town  of,  Onondaga  County 

EKxidge,  village  of,  Onondaga  County 

Cave  Creeit,  town  of,  Maricopa  County 

Viola,  town  of,  Warren  County 

*  Idalou.  town  of,  Lut)boci«  County 

Clermont,  town  of,  Columbia  County , 

*  Gloversville,  city  of,  Fulton  County _ 

Mendon,  town  of,  Rutland,  County „ 

Fermer,  town  of,  Madison  County 

AfSngton.  town  of,  Shelby  County 

Bartxxjrsville,  village  of,  Cabell  County  .„ 

Fayette  County,  urwKorporated  areas 

Brayton,  city  of,  Audubon  County „ 


Cwnmunity 
No. 


Durham,  town  of,  Greene  County . 


Livonia.  viOage  of.  Livingston  County.. 
Windham,  town  of,  Greene  County 


Wtiite  House,  city  of,  Sumner  County 

Kooctiiching  County,  unincorporated  areas. 


Labar)on,  town  of.  New  Lorxton  County.. 


Voluntown,  town  of.  New  London  County.. 

Washington,  town  of,  UchfieW  County 

NorridQawoch,  town  of,  Somerset  County . 

West  Paris,  town  of,  Oxford  County „.. 

Concord,  town  of,  Middlesex  County 


422165 

420867 

421061 

360062 

361501 

360384 

360579 

380578 

040127— 

New 

470196 

480916 

361315 

360275 

500095 

360399 

470262 

540017 

470352 

190920 


360269 

361458 
361401 


470339 


270233 


090155 

09014? 
090057 
230178 
230100 


..do. 
..do.. 
..do.. 
250189  1 do.. 


ElfeclWe  dates  of  authorization/cancellation  of  sale  ot  Flood 
lnsurarx;e  in  community 


Current 
effective 
map  date 


May  2.  1975,  Emorg .  Sept  30,  1987.  Reg.;  Sept  30,  1967,           Sept  30. 

Susp :  June  6.  1988,  Re<n  ige? 

Nov.  26.  1975,  Emerg.;  Feb.  17,  1988,  Reg.;  Feb.  17.  1988,           Feb.  17. 

Susp.;  June  6,  1988,  Rein.  |             1988 

Feb.  22.  1977,  Emerg.;  Mar    4,   1988.  Reg.,  Mar    4,  1988.    Mar  4,  1988 

Susp.;  June  6.  1988.  Rein. 

Sapt.  30,  1975,  Emerg.;  May  25,  1984,  Reg.;  May  17,  1988,            May  25 


Susp  ;  June  6,  1986,  Rein. 
Feb.  18.  1977,  Emerg.:  Mar    18.  1963,  Reg.;  May  17,  1988, 
Susp.;  June  6,  1988.  Rein 


1984 
Mar  18. 
1983 


Feb.  18,  1977.  Emerg.;  Mar   18.  1983,  Reg.;  May  17,  1988,  Aug.  1,  1978 

Suap.;  June  8,  1988,  Rein. 
May  19,  1975,  Emerg.;  Feb    17.  1962,  Reg.;  May  17,  1988. 

Susp.;  June  8.  1988,  Rein 
Feb.  18,  1975,  Emerg.;  Aug.  16,  1982,  Reg.;  May  17.  1988, 

Susp.;  June  8,  1988,  Retn. 
June  9,  1988,  Emerg  ;  June  9,  1988,  Reg 


June  6,  1983,  Emerg.;  Mar    16.  1988.  Reg.;  Mar    16,  1988 

Susp.;  June  15,  1988,  Rein. 
May  19,  1978,  Emerg.;  June  1,  1988,  Reg.;  June  1,   1988 

Susp.,  June  16,  1988,  Rem. 
Nov.  13,  1975,  Emerg.;  Sept  5,  1984,  Reg.;  May  17,  1968, 

Susp.;  June  22.  1988.  Rem 
Dec.  10,  1974,  Emerg.;  Sept  30,  1963.  Reg..  May  17,  1988, 

Susp.;  June  22,  1988,  F^em. 
June  19,  1975,  Emerg.;  Sept  18.  1985,  Reg.;  Sept.  18.  1985, 

Susp.;  June  22,  1988,  Retn 
Mar.  19,  1976,  Emerg.;  Feb    5.  1986,  Reg;  May  17.  1988,  IFeb.  5,  1986 

Susp.;  June  22,  1986,  Rein 
Sept  10,  1981,  Emerg.;  Sept  10,  1981,  Reg.;  Feb.  4.  1988,  Feb.  11. 

Susp.;  June  23,  1088,  Rein.  1983 

May  13,  1975,  Emerg.;  June  3.  1988,  Reg.;  June  3,  1988,  June  3, 

Susp.;  Jur>e  23,  1988,  Rein.  1986 

Aug.  19,  1975.  Emerg.;  July  5,  1983,  Reg.;  Feb    17,  1988,    July  5,  1983 

Susp.;  June  23.  1966.  Rein. 
June  9,  1975,  Emerg.;  Aug    19.  1985,  Reg.;  June  3,  1988,  Aug.  19, 

Susp  :  June  27,  1988,  Rein.  iges 


Feb.  17. 

1982 
Aug  16, 

1982 
Apr  15. 

1988. 
Mar   16. 

1988 
Jur>e  1. 

1988 
Sept  5. 

1984 
Sept  30. 

1983 
Sept  18. 

1985 


June  1.  1968.  Suspension  Withdrawn.. 


..do., 
..do.. 


..do. 


..do. 


June  3,  1988,  Suspension  Withdrawn  . 


June  1. 

1988 

Do. 

Do. 


Do 


Do 


Jur)e  3 
1968 
Do 
Do 
Do 
Do 
Do. 
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State 


Location 


Communtty 
Ho. 


Effective  dates  o<  auttiorization/cancellation  of  sale  of  Fkxx) 
Insufance  in  commonrty 


Corrent 
effective 
map  date 


New 

Hampshire 
Vennont 

Ragtonlll 

Pennsyfvania . 

(teglonlV 

Fkxida 

Do 


Meredltfi,  town  of,  Belknap  County 

Grand  Isle,  town  of.  Grand  Isle  County.. 


New  Florence,  lx)rough  of  Westrrxxeland . 


RagtonV 

Ohio 


RcgionX 

Oregon 


Do. 
Do. 


Region         I — 
Rcguiaf 
Conv6fsioos 

Maine 


Vermont. 
Do... 
Do... 
Do... 
Do... 
Do... 


R«gionV 

Ohio 

Wiscorwin 

Do 


Region  VI 

Louisiana 


Raglan       III— 
MMmal 
Conversions 

West  Virginia 

Region  IV 

Georgia 


Arcadia,  city  of,  DeSoto  County 

DeSolo  Coitntf,  unincorporated  areas . 


Muskirtgum  County,  unincorporated  areas.. 


Baker  County,  unincorporated  areas. 

Baker,  dty  of.  Baker  County 

Sumpter,  city  of,  Baker  County „_ 


Oakland,  town  of,  Kennebec  County.. 


Norwich,  town  of,  Wirxlsor  County 

St.  Albar»,  town  of,  Frankhn  County 

UndertiW,  town  of,  Chitterxlen  County 

Weathersfiekj,  town  of,  Windsor  County.. 

Welts,  town  of,  Rutland  County 

Windsor,  town  of,  Windsor  County _... 


Moreland  Hills,  village  of.  Cuyahoga  County . 

Neosho,  village  of.  Dodge  County 

Princeton,  city  of.  Green  Lake  County 


Many,  tO¥im  of,  Sabine  Parish.. 


Romney,  town  of.  Hampsfwe  County 

Haralson  County,  unincorporated  areas.. 


330006 
500223 

420890 


120073 
120072 


390425 


410001 
410002 
410007 


230242 

500295 
500219 
500042 
500156 
500271 
600159 


390118 
550104 
550171 


220158 


422496 


130495 


..do.. 
..do.. 

..do. 


..do. 
..do. 


..do.. 


..do. 
..do. 
..do. 


June  15,  1988,  Suspension  Withdrawn.. 


..do.. 
..do.. 
..do.. 
..do. 
..do. 
..do.. 


..do.. 
..do.. 
..do.. 


..do. 


..do- 


..do.. 


Da 
Do. 

Do. 


Oo. 
Do. 


Do. 


Do. 
Do. 
Da 


June  15, 
1988. 
Do. 
Oa 
Oa 
Oo. 
Da 
Da 


Do. 
Da 
Do. 


Do. 

Oo. 
Do. 


*  Minimal. 

Code  for  reading  fourth  cokmrn:  Emerg.— Emergency;  Reg.— Regular;  Susp.— Suspension;  Rein.— Reinstatement, 


Harold  T.  Duryee, 

Administrator.  Federal  Insurance 

Administration. 

[FR  Doc.  88-16886  Filed  7-26-88;  8:45  am] 

BltXINa  CODC  6718-03-M 


44  CFR  Part  67 

Final  Flood  Elevation  Determinations; 
Connecticut  et  al. 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

summary:  Final  base  (100-year]  flood 
elevations  are  detennined  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 


for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

effective  date:  The  date  of  issiiance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  (lOO-year)  flood 
elevations,  for  the  community.  This  data 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below. 

ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Matticks.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 


published  in  the  Federal  Register  for 
each  community  listed. 

The  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)).  42  U.S.C.  4001- 
4128.  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  have  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
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determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 
The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.O.. 
12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  (100-year)  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  during  the  ninety-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 


Source  of  Hooding  and  location 

#Oepth 
in  feet 
atxwe 

ground 

'Eleva- 
tion m 
toet 

(NGVD) 

COMNECnCUT 

North  Canaan  (town),  UtcMtoM  County  (FEMA 
Docket  No.  6923) 

Housalonc  River 
At  downstream  corporate  fcnits 

•645 

At  State  boundwy _.... 

CampBrao* 
At  confluence  wrtti  BlacMierry  River 

•855 

'653 

At  Pease  S»ee» „. 

At  us  Route  7 _ _ 

Konkapot  fbver 

At  ckMnslreain  corporate  imits 

At  upstream  corporate  kmrts _ 

Map*   avaHab4a   for   Inapectton   at   the   Town 

OerVs  Vauft.  Town  Hall.  Pease  Street.  Nortfi 

Canaan.  Conr)ecticut 

•672 
•681 

•882 
•695 

FLORIDA 

Unincorporated  araaa  of  AlKhua  Co«nty 
(FEMA  Docket  No.  6923) 

Sania  Fe  finder 

At  county  boundary _ 

At  utOa  Santa  Fe  Lake 

•40 

Santa  Fe  Lake:  Along  shoreline 

•144 
'144 

La*e  Atltto:  Atong  shorekna 

*144 

Maps  available  for  ktapectlon  at  the  County 
Planning  Office,  County  Administration  Building 
Gainesville.  Fkxida. 

Waldo  (cfty)  Alachua  CowMy  (FEMA  CNMfcel 
No.  6923) 

Lake  Alttio:  Wittun  community 

WaMo.  Flonda. 

Source  of  flooding  and  location 


iliDepth 
in  feet 
at>ove 

ground. 

'Eleva- 
tion n 
feet 

(NOVO) 


OEORQIA 


Amencua  (city),  Sumter  County  (FEMA  Docket 
No.  6936) 

Muckatee  Oeek: 

At  mouth _ _ 

About  6.500  feet  upstream  ol  Meadowbrook 

Olive _. 

Town  Creek 

At  mouth _ 

Just  downstream  ot  Mayo  Strset _ 

Just  upstream  of  Mayo  Street 

About  1.700  feet  upstream  of  Mayo  Street 

About  3.000  feet  downstream  ol  CXS  railroad 

Just  downstream  of  US  Route  280 

MHI  Creek  Tributary 

About  750  feel  downstream  of  CSX  railroad 

Just  downstream  of  Fefcler  Street 

Just  upstream  of  FekJer  Street 


_, at  the  Office  of 

the  Community  Devetopment  Dveclor.  City  HaV. 
Amencus,  Geor|^ 


Aragon  (dty),  Poft  County  (FEMA  Docket  Noi 
6923) 

Eiihariee  Creek 

About  1.800  feet  upstream  of  State  Route  101 ... 

About  1  mile  upstream  of  State  Route  101 

Maps  available  lor  Inspection  at  the  City  Cterfc's 

Office.  City  Hal).  Aragon.  Oeor^a 

Cedartown  (cNy),  Polk  County  (FEMA  Docket 
No.  6926) 

Cedar  Creek 

About  350  feet  downstream  of  confluence  of 
Skeeler  Branch _ 

Atiout  3.550  feet  upstream  of  Canal  Street 

Skeeler  Branch: 

About  850  feet  downstream  o<  North  Cave 
Spnng  Road _ 

Just  downstream  of  College  Street 

Just  upstream  of  College  Street 

About  3.200  feet  upstream  of  Norfolk  Southern 

Flailway 

South  Prong  Skeetar  Branch: 

At  mouth 

About  1.500  feel  upstream  o<  East  Avenue 

Tanyarxi  Branch: 

At  confluence  with  Cedar  Creek 

Just  upstream  o*  CSX  railroad 

Maps  avaltaMe  for  kiapaction  at  the  BulMing 

Inspectors  Office.  Crty  Hall.  Ced»town  Geor- 
gia. 


Lakeland  (dty).  Lanier  County  (FEMA  Docket 
No.  6926) 

Big  Creek 

About  1.700  feel  downstream  of  Main  Avenue 

About  3.200  feat  i^ntream  of  Brantley  Street 
MiH  Creek 

At  mouth „ 

Just  downstream  of  North  Lekeshore  Dnve 

Just  upstream  of  North  Lakesfxxe  Dnve 

About   4.000   feet   upstream   of   OM   Nashville 
Road 

Maps  avaUabla  lor  Inapocllon  at  the  City  Hall. 
122  South  VaMosta  Road.  Lakeland.  Georgw 


Polk  County  (unkicorporated  area*)  (FEMA 
Docket  No.  6936) 

Mill  Creek 

Atxxil  1  0  mile  downstream  ol  Prospect  Road 

Just  downstream  of  Prospect  Road 

Just  upstream  of  Prospect  Road 

Jusi  downstream  ol  Norfolk  Southern  Railway.... 
Pumpkin  Ptie  Croek: 

At  mouth 

Just  downstream  ol  Pme  Bower  Road 

UcQjny  Creek 

At  mouth „. 

Just  downstream  of  confluence  of  Lime  Branch 
Cedar  Creek. 


•321 
•333 

•330 
•354 

•361 
•361 

•336 
•361 

•338 

•353 
•361 


•730 
•731 


•768 
•778 


■768 
•772 
•778 

•797 

•784 
•797 

•778 
•795 


•160 
•166 

•164 
•167 
•175 


•722 
•729 
•735 
•738 

•783 
•823 

•786 
•908 


Source  of  (kxxkng  and  kx^bon 


iH  Depth 
m  feet 
above 

ground 

'Eleva 

tion  in 

feel 

(NOVO) 


About  1.300  leet  downstream  ok  Kmgs  Bridge 
Road 

Jual  downstreom  ol  dem.....»....„.......... „,.. 

Just  upstream  ol  dam  _ _ 

Just  downstream  of  Huntingtto  Road „ 

Skeetar  Branch: 

At  mouth _ _ _ 

Just  downstream  of  CSX  raikoad 

Sot*»  Prttng  Skeetar  Branch: 

About  1.2(X)  iaal  downMream  ol  U.S.  Route 
278 

Just  downstream  of  Frank  Lott  Onve 

About  500  feet  upstream  of  Frank  Lott  Dnve 

Fah  Creek 

At  mouth ._ _ 

Just  downstream  of  Heodrw  Road _ 

Thorrtpeon  Creek. 

About    13    mUes    downstream    of    Syctvnore 
Street _ 

Just  downstream  ol  County  Route  221 

Elm  Siraal  SkMgh: 

About    1.100   feel   downstream   of   Shenwood 
Dnve _ 

Just  downstream  ol  Morgan  Road 

S0npaonCtaek 

Atawulh...- 

About  4,000  leel  above  moutti __ 

Eutiarlee  Creek: 

About  17  mles  upstream  of  Taykxsvillc  Road     . 

Just  downstream  of  Government  Fwm  Road 
Tntiutary  A 

About  1,050  feel  downs»eam  of  Nathan  Dean 
Bypass 

Juat  downstream  of  Braswek  Road 

Wtxte  flnvr  Cave  Creek: 

At  mouth   _ 

Just  downsfraam  of  Mafquetta  Road 


at  the  Buikkng 
Inspector's  Office.  Courthouse  Annex.  Room 
203.  Cedartown.  Gaorgw. 


Ctaik  County  (unincorporated  araas)  (FEMA 
Dockat  No.  6923) 

Wabash  River 

At  downstream  county  boundary _... 

About    1.600  leal  upstream  ol  oonfluenoe  ol 
Crooked  Creek 


•728 
•763 
•791 
•798 

•768 
•786 


•797 
•820 
•82S 

•730 
•818 


•7M 
•806 


•765 
•793 


•764 
•771 


•713 
•765 


•780 
•816 


•741 
•783 


Map*  avaHaMa  for  knpaetton  at  the  County 
Clerk's  Office.  County  Courttiouse.  Marshall.  Ilk- 
nois 


Wenona  (dty),  Marshall  County  (FEMA  Docket 
No.  6926) 

Sandy  Creek  Tributary 

Just  upstream  of  Elm  Street 

About    1.075    feel    upstream   of    Third   South 

Street  

Maps  avaHabl*  for  kupactkxi  at  the  We<K>r<a 
State  Baok.  Wenona.  Illinois 


KANSAS 

AMIana  (dty)  DIckktaon  County  (FEMA  Docket 
Na6920) 

Mud  Creek 
About  600  feet  downstream  of  Atchison  Topeka 

and  Santa  Fe  Railway    

About  1.700  feet  upstream  ol  North  7th  Street.... 
Mud  Creek  Tributary  No   1: 

At  rrxxjth _ 

Jusi  upstream  ol  Washington  Street 

Smoky  Hi4l  River 
About  0  4  mile  downstream  ol  Stale  Highway 

15  (Buckeye  Avenue)  

Atx>u1  1  7  miles  upstream  ol  State  Highway  15 
(Buckeye  Avenue) 

Maps  avaMabla  for  Inapactlon  at  the  OffK«  of 
the  City  Inspector.  City  Buddv>g.  Abilene. 
Kansas. 


•450 
•463 


•673 
•687 


•1,152 

•1,158 


•1,159 
•1,167 


•1,146 
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Sowc«  of  flooding  ana  location 


Chapman  (ctty).  Dickinson  County  (FEMA 
Doehat  No.  StM) 

Smoity  Hilt  River 
About  1 .600  feet  downstream  of  State  Higfiway 

206  (Marshall  Street) 

About  0  40  mile  upakeamof  Stale  lligtw»ay  206 

(Marshall  Streel) _ _ 

Chapman  Craek. 

Just  downstream  of  Unon  Pacific  Railroad 

About  2  miles  upalreain  of  Umon  Pacific  Rail- 

road _ 

Maps  avaWafcla  for  Impaction  at  the  Oty  Hall. 
402  Marshall.  Cfuipman.  Kansas 


DldUnson  County  (unkicorporatad  araaa) 
(FEMA  Oociiat  No.  M20) 

Smoky  HII  Rivar 
About  1.44  miles  downstream  of  State  Kkgfiway 

206 

About  26  miaa  njaaaani  of  County  Higtmay 

186 - 

Chapman  Craek 

At  mouth 

AIXMt  3  3  iMles  upslraam  of  Unon  l>acMc  rail- 
Mix/ Oee* 

At  mouth.. ._ „ „ 

Just  downstream  of  US.  Highway  40  and  Inter- 
slate  70 - 

Mud  Creek  Tiibutmy  No.  t: 

At  motith _ 

About  04  mla  upatroam  of  Atctuson.  Topeka 

and  Santa  Fe  Railway 

Sokxnon  R/ver 

Al  mouth 

About  700  leet  upstream  of  conftuence  of  Solo- 
mon River  Tnbulary _ 

Sokjmon  Rwar  TrtxAary: 

At  mouth 

About  0  78  mie  upstream  of  7th  Streel 

Lyon  Creek: 

At  county  boundary _ 

Just  downsVeam  of  Lyon  Creeli  Dam  No.  6 

Just  upstream  of  Lyon  Greefi  Dam  No.  6 

About    027    mle    upslraam    of    OUatioma. 

Kansas,  and  Texas  Rattroad 

Carry  Creek 

Just  upetream  of  mouth _ 

About  4.07  mtes  upstream  of  State  Highway 

209 

West  Blanch  Lyon  Craek. 

At  mouth „ _ _ 

About  1106  miles  upstream  of  State  Higt«*ay 

218- _ -_ 

Ume  Creek 

At  mouth 

About  1  15  nvles  upstream  of  U.S.  Highway  77 

and  56  _... 

Lirrte  Creek  Tributary  No  2: 

At  mouth , 

Jusi  downstream  of  US  HIgfiway  77 

Just  upstream  of  U.S.  Higffway  77 

Ume  Creek  Trtxitary  No.  4: 

Al  mouth 

Just  downstream  of  Ofdafwrna.   Kansas,  and 

Texas  Railroad 

Turkey-  Creek 

At  moulh 

At  confljence  of  East  and  West  Turkey  Creeks 
Wesr  Branch  Turkey  Creek 

At  mouth  

Atxxit  2  36  mdes  upstream  of  State  Higtway  15 
Turiiey  Creek  Tnbulary  No.  1: 

At  mouth _ _ 

Al  State  Higfiway  4 „ 

Turkey  Creek  Tntxilary  No  P: 

Al  mouth 

About  0  45  mle  upstream  of  Union  Pacific  rail- 
road   

West  Turkey  Creak: 

At  mouth   

About  1  97  miles  upstream  of  confluence  of 

Mxtdle  Branch  Turkey  Creek  

EasI  Turkey  C*eek 
At  mouth.  ._ „ , 


dlDepth 
m  leet 
above 
ground 
*Eleva- 
tion  m 
feet 
(NGVD) 


•1.111 
•1.114 
•1.111 

•1,115 


•1.110 

•1.173 

•1,110 

•1,116 

•1,148 

•1.167 

•1.159 

•1.176 

•1,170 

•1.171 

•1.171 
•1.188 

•1,147 
•1J06 
•1.344 

•1.344 

•1.148 

•1.293 

•1.222 

•1.313 

•1.253 

•1,363 

•1.315 
•1.344 
•1,351 

•1.325' 

•1,341 

•1,143 
•1,257 

•1,180 
•1^53 

•1,240 
•1.282 

•1.244 

•1,263 

•1.257 

•1,337 

•1,257 


Source  of  fkxiding  and  kKation 


About  2  0  mdes  upstream  of  confluence  ol  East 

Turkey  Creek  Tntiutary  No  5 _ 

KUddle  BrarKh  Turkey  Creek: 

At  mouth 

At  county  lx)undaiy....- _.... 

East  Turkey  Creek  Tributary  No.  1 

At  mouth..._ _... 

About  297  mUes  upstream  of  confluence  of 

East  Turkey  Greek  Tntjutary  No  2 

East  Turkey  Creek  Tributary  No.  Z: 

At  mouth 

Just  downstream  of  Turkey  Creek  Dam  No  8 

East  Turkey  Reservoir  No  6:  Along  StxveNne 

East  Turkey  Reservoir  No  5:  Atong  Shoreline 

East  Turkey  Reservoir  No  4  Along  Shoreline 

Turkey  Reservar  No  3  Atong  Shoreline 

Turkey  Reservoir  No  8  Atong  Shoreline 

Turkey  Reservoir  No   1 1:  Atong  Shoreline 

13:  Along  Sfyjreline 

12:  Atong  Shoreline 

1:  Atong  Styxelirw 

14:  Atong  SfKxekne _ 


Turkey  Resan/or  No. 
Turkey  Reservoir  No 
Turkey  Reservoir  No 
Turkey  Reservoir  No. 
Turkey  Reservoir  No  2:  Atong  StiorBkne 

Ume  Reservoir  No.  3:  Atong  SfKxefine _ 

Lyon  Reservoir  No.  6:  Atong  SfKxekne 

Lyon  Resarvor  No   12:  Akjng  Shoreline 

Lyon  Reservoir  No  13  Atong  Sfxxeline 

Lwne  Reservoir  No  1 1:  Along  Shoreline 

ijime  flssarvor  No  10:  Atong  Slxxeline 

Lyon  ReservorrNo  7:  Atong  Shoreline - 

Lyon  Reservoir  Ivo  14:  Atong  Shorekne 

Carry  Reservoir  No  16:  Atong  Sfxxekne 

Ume  Reservoir  No.  <'  Atong  Sfvxeline 

Mi^M  avMlabIa  for  kiapsctlon  at  the  County 

Zorwig    Offtce.    County    Courthouse.    Abilene. 

Kansas 


#  Depth 
m  feel 
atwve 
ground 
*Eleva- 
lion  m 
leet 
(NGVD) 


Entcrpriaa    (dty).    Dtcfclnaon    County    (FEMA 
Dodiat  No.  6920) 

Smoky  HUt  River 
Atxxil  06  mile  downstream  of  State  Highway 

43  (Bndga  Stteet) 

About  0.6  mUe  upstream  ol  State  Highway  43 

(Bndge  Sa-eel) 

Mi^a  avaNabla  tor  IwapTtlon  at  the  City  Office. 
Enterprise.  Kansas. 


LoulsvWe  (ctty),  Pottawatomie  County  (FEMA 
Docket  No.  6923) 

Rock  Creek: 

ApproKimatsly  1 .500  feet  dowrwtream  of  corpo- 
rate hmits .- - 

Downstream  corporate  limits 

Downstream  side  of  State  Route  98 

Upstream  corporate  limits 

Maps  avaHabts  tor  Inapwrtlon  at  the  City  Hal. 

Louisville.  Kansas 


Solomon  Kslty).  Oteklnaon  County  (FEMA 
Doctcst  Na  6920) 

Solomon  River  Tnbulary 

Just  downstream  of  Mam  Street 

About  500  leet  upstream  of  Seventh  Street 

Smoky  Hill  River 
Atxxit  500  feet  downstream  ol  County  Highway 

186 

About   10  mile  upstream  of  County  Highway 

186 

Sokynon  River 
About  13  miles  downstream  of  confluence  of 

Solomon  River  Tntxitary 

About  700  leet  upstream  of  confluence  of  Soto- 

nxxi  River  Tntxjtary 

Mapa  avallaMe  for  kiapactlon  at  the  Oty  Office 
Building.  Sotomon,  Kansas 


KENTUCKV 


Ellzabethtown  (city)  Hardin  County  (FEMA 
Docket  No.  6923) 

Valley  Creek: 
At>out  1 .500  feet  downstream  ol  Gaither  StatK)n 

Road 

'    Just  downstream  of  Old  Nicholas  Street 


•1.316 

•1,318 
•1.324 

•1^78 

•1.324 

•1.288 
•1.297 
•1.343 
•1.339 
•1.301 
•1J296 
•1.318 
•1,364 
•1,305 
•1,314 
•1.259 
•1.259 
•1.236 
•1.401 
•1.344 
•1.300 
•1.282 
•1,301 
•1.306 
•1.314 
•1.285 
•1.253 
•1,346 


•1.130 
•1,133 


•1.002 
•1,003 
•1.008 
•1,010 


•1.171 
•1.178 


•1.169 
•1.171 

•1.170 
•1.171 


•680 
•686 


Source  of  flooding  and  tocaton 


#Dept^ 
m  feel 
above 

ground 

^Eleva 

Hon  r 

leet 

(NGVD) 


Maps  avaHabts  tor  Inapactlon  at  the  Oty  Ha*  | 

EUzabethtowa  Kentucky 


Hardin  County  (urikicorporatad  areas)  (FEMA 

Docket  No  6923) 
Vallay  Creek: 
About  2.400  teei  downstraam  of  Western  Ken 

lucky  Parkway 

About  400  feet  upstream  of  Itie  CSX  railroad 
Otter  Creek 
Atmul  950  feef  downstream  of  State  Route  144 
About  3.500  feet  upstream  of  (>nvale  Road 
BnahyFork 

At  mouth 

About  350  feel  upstream  of  Unnamed  Street 
RoHmff  Fork: 
Atxwt    1,600    leel    downsttoam    of    Colest>urg 

Road _ 

About   1,600  leet  upstream  ol  confluence  of 

Clear  Creek 

Olvo  River  Withm  conmunty 

BiHy  Creek 
At  ITKXlth „ 


Atxxjl  0  7  mile  upstream  ol  Sant  Jotin  Road 

Shaw  Creek 

Atxxit  0  5  rmle  u|>stream  ol  Sant  Jofw  Road 

Atxxit  700  feel  upstream  of  Pnvate  Onve 

Mapa  avaltaltta  for  inaiiaclion  at  ttie  County 
Planning  Commssion,  14  Put)kc  Square.  Ekza- 
bettilown.  Kentucky 


Vina  Grove  (ctty),  Hardin  County  (FEMA 
Docket  No.  6923) 

Brushy  Fork 

Atxxjt  1 50  feel  downstream  of  Pitto  Lane 

Atxxjt  370  teef  upstream  of  Unnamed  Street 

Otter  Creek 

Just  downsteam  of  State  Route  144 

About  3.500  leet  upstream  ol  Pnvate  Road 

Mapa  avaHabts  for  tnapsctlon  at  the  Oty  Halt. 
201  West  Mam  Streel.  Vino  Grove.  Kentucky. 


MAINE 


Buckapoil  (town),  Hancock  County  (FEMA 
Docket  Ito.  6923) 

Perxyhscol  River  Entire  sfwrdine  witlwi  corporate 

limits 

Lor>g  Pond  Entire  sfkxeline 

Hancock  Pond.  Entire  shorekne 

Mapa    avaMaMa    for    Inapactlon   at   *w 
Office.  Mam  Sk«eL  Bucksport.  tilaine 


Town 


Ellsworth  (city).  Hancock  County  (FEMA 
Docket  No.  6923) 

Union  Rrver 

At  downstream  corporate  IhthIs - 

Appronmalely  1.800  leel  upstream  of  conflu- 
ence ol  Branch  Lake  Stream  , 

At  confkjence  with  Graham  Lake 

Graham  Lake:  Entse  sfxxekne  witfim  corporate 


Green  Lake:  Entire  shorekne  wHhm  corporate 
Imits 

Branch  Lake:  Entre  shoreline  within  corporate 
limits 


684 


•630 
•652 


•632 
•645 


•452 


•453 
•443 


•679 

•707 


•714 
•770 


•633 

•645 


•633 
•652 


•11 

•66 

•105 


Maps  avallaMe  for  Inapectlon  at  the  Dty  Office. 
Church  Street.  Enswonh.  Maine 


Macftias  (town),  Waatdngton  County  (FEMA 
Docfcst  No.  6923) 

Machias  River 
Approximately  0  3  mile  downstream  ol  conflu- 
ence ol  L*)by  Brook 

Approximalely  400  leet  upstream  ol  upstream 

corporate  limits 

Maps  avaHabts  for  Inapactlon  at  the  Town  Man- 
ager's Office.  Town  Hall.  Machos.  Mame 


•74 
•107 

•107 

•162 

•240 


•13 

•49 
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Source  of  flooding  and  location 


WCHtGAN 


Putnam  (towiwMp),  LMngston  County  (FEMA 
DockM  No.  n26) 

Honey  Creek: 

Just  downstream  of  Danwtn  Road 

Just  downstream  of  Pindiney  Road 

Portaga  River. 

About  0.6  mate  downstream  of  HM.and  Lake 
Dam 

Just  downstream  of  Hi-Land  Lake  Dam 

Portage  Lake:  Atong  shcrelina..- 

Silver  Lake:  Along  shoreline _... 

m-Land  Lake:  Along  sivxeline „ 

Halfmoon  Lake:  Atong  slxxelme _ _ 

Palterson  Lake:  Along  shoreline _ 


Township   HaN. 
Michigan. 


131 


at  the  Putnam 
South  Howell.  Pinckney. 


Taymoulh  (townaMp),  Saginaw  County  (FEMA 
Docket  No.  MM) 

Fhnt  Rmer 

Just  upstream  of  Shendan  Road _... 

About  1.8  mUes  upstream  of  East  Bun  Road 

Hapa  avaRabia  (or  Inapactlon  at  the  Taymouth 
Township  HaH,  4343  East  Birch  Run  Road. 
Birch  Run.  IMnhigan. 


MISSOURI 


Marahal  (city),  Saflna  County  (FEMA  Ooclial 
Nol6*23) 

North  Fork  Finney  Creek: 
About  700  feel  downstream  of  Fairground  Road. 
About  2.700  leet  upetream  of  Arrow  Street 

Mortfi  For*  Finney  Creek  Tnbutary: 
About    0.5    mHa    dowralream    of    Laxinglon 

Avenue _ _ 

Juet  downstream  of  Lexington  Avenue 

Just  upstream  of  Lexington  Avenue _ _ 

Just  downstream  ol  Grant  Avenue _. 

Mapa  ail atahU  for  kiapactlan  at  the  Inspection 
Depanmenl.  City  Office  BuiWing.  214  North  La- 
fayette. Marshall.  Missoun. 


NEW  MEXICO 


Santa  Fa  County,  urtncorporated  araaa  (FEMA 
Docket  No.  6*23) 

Santa  FePiver 

At  Ague  Frta  Road _ 

Approximalely  13  miles  upstrewn  of  Agua  Fha 

Road _._„ 

Approximately  2.5  rrales  upstream  of  Agua  Fria 

Road _ _ 

Approximately  3.5  miles  upstream  of  Agua  Fria 

Road _ 

Approximately  4.5  miles  upstream  of  Agua  Fria 

Road __ 

Approximately  350  leet  upstream  of  Access 

Road _ 

Approximately    10   rmto   upstream   of   Access 

Road 

Approximately   1.9  mies  upstream  of  Access 

Road 

Arroyo  Hondo: 
Approximately  SCO  feel  upstream  of  confluenca 

with  Arroyo  da  Loe  Chaimisos _... 

Approximately  1.2  rnle*  downstream  ol  West 

Frontage  Road _ 

Approximately  365  teet  downstream  of  West 

Frontage  Road 

Approximalely  0.6  mite  upstream  of  State  Route 


14. 


Approximately    17    mlas    upstrawn    of    Stale 

Route  14 

Approximately    24    miles    upstream    of    State 

Route  14 

Approximalely   3.2   miles   upstream   ol   Slate 

Route  14 

Approximalely    40    miles    upstream    ol    Slate 

Route  14 _ 

Approximately  16  miles  downstream  of  Atchl- 

ton.  Topeka.  and  Santa  Fe  Railroad 


#Dopth 
in  feet 
above 

ground. 

^Eleva- 
tion in 

(NGVO) 


■860 
'866 


•872 
•874 
•852 
•878 
'884 
•885 
•887 


*600 
•619 


•702 
•729 


•706 
•721 
•726 
•742 


•6.267 
•6J33 
•6,403 
•6.468 
•6.536 
•6,600 
•6.660 
•6.723 

•6,117 
•6.187 
•6.250 
•8.310 
•6.380 
•6,440 
•6.506 
•6.575 
•6.640 


Source  of  fkxxlmg  and  kxation 


Approximalely  0  8  rnte  downstream  of  AldHaon, 

Topeka,  arx)  Santa  Fe  Railroad 

Approxmalely  0.3  mite  upstreem  of  Atchison. 

Topeka,  and  Santa  Fe  Ralroad 

Arroyo  itt  Los  Cfiamiaoa: 
Approximately  550  feet  upstream  of  confluence 

with  Arroyo  Hondo 

Approximately   1.2  miles  upstream  ol  County 

Road 

Approximately  23  mles  upstream  of  County 

Road _ 

Approximalely  3.4  miles  upstrewi  of  County 

Road 

Approximately  0.5  mite  downstream  ol   Inter- 
state Route  85 _ 

Approximately  0.6  rnte  upstream  ol  Interstate 

Route  85 _.. 

Appwaomately  0.3  mite  upstream  ol  Aulo  Park 

Drwe _ 

At  Rodeo  Rood „ „ „ 

SirttOu?  Awar 
Approximately  1,850  feel  upstream  ol  County 

bouridary 

Approximately   05   mite   upstream  of   County 

Route  106 _ 

Approximalely   19  milea  upstrsam  o<  County 

Route  106 

Approximately  3.2  mites  upstream  ol  County 

Route  106 

Approximately    100   feel   upstream   ol   County 

boundary _ _.... 

Mapa  ayillabia  for  Inapoctlon  at  the  County 
Courthouse.  102  Grant  Avenue.  SanU  Fe,  New 
Mexico. 


NEW  YORK 


n^w  nenipeieoa  iveiagei,  nocmana  wouniy 
(FEMA  Docket  No.  MM) 

NorVi  Branch  Pascack  Brook: 

At  downstream  corporate  Imxts - 

Approximately  100  teet  upstream  ol  Greenndge 

Way 

MMbiv  Tree  Brook: 

Corporate  limits  at  Grandview  Avenue 

Approximalely  670  feel  upstream  of  Grandview 
Avenue _.... 

Mapa  avallalila  lor  Inapectlon  at  the  New 
Hempstead  Vitage  HaH.  8  OM  Schoolhouae 
Road.  New  City.  New  York. 


NORTH  CAROUNA 


East  Laurinburg  (town),  Scotland  County 
(FEMA  Docket  No.  89M) 

Leith  Creek: 

Just  dovrrwtream  of  Laurwitxjrg  and  Southern 
Railroad  (downstream  croasmg) 

About  550  leet  upstream  of  McKay  Street 

Mapa  avaNabte  for  Inapectlon  at  the  Town  HaN. 

Filth  Street   East  Laurinburg.   North  Cwokrw. 


OuNford  County  (unlncorpoftad  araoa)  (FEMA 
Docket  Na88M) 

Horsepen  Creek  Thtutary  No.  t: 

At  mouth __._ 

Just  downstream  of  dam 

Just  upstream  of  dam 

About  1,350  teet  upstream  of  dam 

Horsepen  Creek  Tnbutary  Na  2: 

At  mouth _ 

Alxxjt  600  feet  upstream  of  New  Garden  Road... 
f^hland  Creek: 

At  mouth 

About  0  81  mite  upstream  of  Bass  Chapel  Roed 
North  Bunak)  Creek: 

At  mouth _. 

About  3.100  feet  upstream  of  confluence  of 

Muddy  Creek 

South  Buttalo  Creek 

At  mouth _ _ „ 

About  1.400  feet  upstream  of  IntarsUW  85 _ 

Maps  avallabis  for  kwpactlon  at  the  County 

Courthouse,  301  West  Market  Street,  Greeiw- 

boro.  North  CaroUna. 


fOeplh 
in  leet 
above 
ground 
'Etova- 
tion  in 
feet 
(NGVD) 


•6,715 
•6,806 

•6,116 
•6,183 
•6.240 
•6,300 

•6J64 

•6,430 

•6.500 
•6.552 

•5.629 
•5.700 
•6,775 
•6360 
•5.927 


•497 
•515 
•566 

•567 


•192 
•199 


•787 
•758 
•770 
•771 

•763 
•782 

•720 
•756 

•672 

•716 

•672 
•724 


Source  of  floodkig  and  tocatton 


Nortfiampton  County  (unlncorporatad  araoa) 
(FEMA  Docket  No.  M23) 

Roanoke  Rrrer. 

At  county  boundary _ 

Just  downatream  of  Roanoke  FHapids  Dam 

Just  upstream  of  Roanoke  Rapids  Dam 

Just  downs»eam  of  Gaston  Dam... 

At  county  boundary _._ 

Mapa  aYiHshli  tor  kiaiiai  Ikm  at  the  County 
Courthouse,  Seaboard.  North  Carokna. 


Scotland  County  (untncorpoiatad  araaa) 
(FEMA  Docket  No.  MM) 

GumSmtamp  Creek: 

About  800  feet  dowmstream  of  State  Road  79 

About  1.100  feel  upstream  of  State  Road  79 

Leith  Creek: 

Just  upstream  ol  US  Route  74  Bypass 

About  300  teet  upstream  o<  Lauhnburg  and 

Southern  Rakoad _ 

UtUe  Creek 

At  mouth _, 

Just  downstream  of  Highland  Rood 

Just  upstream  of  Highland  Road „ 

Just  downstream  of  Wagram  Road..._ _... 

Lumter  RKier 

About  1,700  feet  downstream  ol  Red  Springs 
Roed _ 

About  3.0  mites  upstream  ol  McGrts  Bridge 
Road _ _ 


Mapa  avaMabto  for  Inapoctlen  at  the  County 

Complex,  Launnburg,  North  Carokna. 


OHIO 


Qaauga  County  (unfcKorporatad  araaa)  (FEMA 
Docket  NaM23) 

Bndge  Creek: 

About  1,700  feet  downstream  ol  Washmglon 
Street 

About  1,100  feet  upstream  of  Stafford  Road 

West  Branch  Bndge  Creek 

At  rrwulh _ 

Just  downstream  of  Stafford  Road 

Unnamed   Tnbulary  to  Aurora  Branch  Chagrin 

River 

At  county  boundary _ 

Just  downstream  of  Haskms  Road... 

East  Branch  Chaghn  Rrver 

Just  upstream  ol  Mik:hers  MM  Road 

At  county  boundary 

West  Branch  Cuyahoga  River 

About  0.76  mite  downstreem  of  MayfieM  Road.... 

About  0.77  rnte  upstream  of  MayfieW  Road.._ 

Swine  Creek: 

At  county  bourxlary 

Just  downstream  of  CSX  railroad 

Oiagrin  River: 

About  2,400  feet  downstream  of  Knsman  Road 

About  1,400  leet  upstream  of  Fairmount  Ftoad... 

About  1,000  leet  downstream  of  MayfleM  Road  . 

At  Auburn  Road _ - 

Sliver  Creek 

At  mouth „. 

Just  downstream  of  Music  Street 

west  Branch  Silver  Creek: 

At  mouth _ 

About  0.8  rnte  u|9stroam  ol  Music  Streot 

Mapa  avaHilite  ft>r  Inapoctlon  at  tfia  County 

Plarvwig  Commission,  CourtlKxise  Amex,  215 

Mam  Street.  Chardon.  Ohio. 


Rlttiiiaii  (city),  Wayiw  and  MaoMW  Couittlaa 
(FEMA  Docket  No.  ■•23) 

Chippewe  Creek: 
About  0  4  rnte  downstream  of  Stale  Route  57 . 
About   1,000  teet  upstream  of  confkjerKe  of 
Tommy  Run _ 

River  Styx: 

At  mouth _ _ 

AtxMJt  0  6  iTiite  upstream  of  East  Sunaat  Drtve 

Lands  Oich 

At  mouth _ 

About  0.37  mito  upetream  ol  Norm  M«n  Street  . 


#Depth 
in  leet 
above 

ground 

^Eleva- 
tion m 
leet 

(NGVO) 


•36 

•67 

•136 

•136 

•206 


•187 
•189 

•179 

•194 

•180 
•188 
•186 
•219 

•t6S 

•206 


■1.149 
•1,170 


•1,161 

•1.176 


•1,043 
•1.064 

•830 
•867 

•1.131 
•1,136 

•909 
•1,045 

•1,000 
•1.034 
•1i105 
•1.141 

•1.012 
•1.092 

•1.043 
•1,094 


•967 
•958 


•957 
'962 


•961 
'961 
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Source  of  flooding  and  kxalioo 


Map*  avaUaM*  lor  Inapactlon  al  the  C<ty  Man- 
agar's  Office,  Oty  Hall.  30  Nortn  Mam  Sveet. 
FMtman.  Otiio 


OKLAHOMA 


Ottawa  County  (untncorporatad  araaa)  (FEMA 
Dockal  Nol  M2C) 

t/tt*  Pm  Creek: 

At  confluence  w»th  Neosho  Rrvor , 

Al  State  Highway  10 _ 

ApproximalBly   18.300  loet   above   confluenoe 

with  Neocho  Riwar 

Lost  Creek  ( towar  /)MaH). 

At  Main  Stpaat „ 

ApproxKnataly    13.700  foal   ttXN*  oxifkiance 

wfith  Lake  o(  *m  Onmkam. 

Lost  Craek  (Upper  Reach) 
Appronmataly   45,800  toa«  above   conMuanca 

with  Laka  o»  the  Cherokee*. 

At  Burlington  ^4ortha(a  Railroad 

At  Ottawa  County  bowndvy __ 

Neosho  Rfvei 
A(ipcox<malBly   49,000  (eat  above  confluence 

•rfth  Sprmg  River 

At  InterslatB  Highway  44 

At  confhienca  of  Tar  Creek 

ApprQnmatBly  2.750  feel  upstream  ol  conflu- 
ence o(  Taf  Creak _, 

Tar  Creek: 

At  confluence  with  Neosho  River _ 

At  D  Street _ _ 

ApproximatBty  6.550  feet  upstream  of  O  Sraet. . 
Warren  Brandt 
Appronmatefy   19.800  leet  above   confluence 

with  Spring  River 

Approximalety  27.000  laal   above   confluence 

with  Sprmg  River _ 

Maps  avalaMe  for  Impaction  at  the  Ottawa 
County  CouniNiuaa,  Mam,  OWahonw 


Ponca  City  (city),  Kay  County  (FEMA  Docket 
Na>  8829) 

Arkansas  River 
At   intersection  of   12th   Street   and   Edwards 

Avenue 

At  intersection  ol  Lake  Road  and  Roeodala 

Drive 

Tnbutary  D  At  confluerx^  with  Arkansas  River 

Tributary  H: 

Al  confluervx  wth  Aikansas  River. 

Approximately  450  feel  downstream  of  TweUth 

Street 

Tnbutary  I: 

At  Eleventh  S»eet 

Approximately  500  feel  itowiistieain  of  Seventh 

Street 

Tnbutary  W 

Al  downstream  corporate  limits 

Al  upstream  corporate  hmils. 

M^M  avaHaMc  for  Inapactlon  at  tfie  CKy  Hal, 
Pooca  City.  OMafwnia 


#  Depth 
in  feet 
above 
ground 
^Eleva- 
tion  m 
feet 
(NGVO) 


•772 
•772 

•789 

•757 

•768 


•829 
•837 
•847 


•769 
•772 
•773 

•774 

•773 
•789 

•795 


•855 
•89S 


Wagoner  County  (aninwiperatad  an 
(FUIA  Oockot  No.  6826) 

Verctgns  River 

At  Stale  Route  16 

Al  up^itreani  side  ot  Slate  Route  51 

At  most  upstream  County  txxindaiy 

Verdigns  River  Divergence  Channel: 

Al  confluerce  with  Verdigns  River 

Al  divergence  Iram  Verdigns  Rivar 

East  Coal  Creek 

Al  confluence  with  Verdigns  Rivar 

Approximataly     31    mile    upstream    of 

Avenue 

West  Coal  Creek 

Al  confluence  with  Verdigns  River 

Approximately  220  leal  upstream  of  Lone  Star 
Road 

At  upstream  side  of  306Vi  East  Avenue 

Al  upstream  side  ol  273rd  East  Avenue 

Approximately  97  mile  upstream  ol  91st  Street 

South _ 

Adams  Oeek: 

At  confluence  wilh  Verdigns  River 


Pisfoa 


•926 

•932 
•930 

•926 

•929 

•926 

•933 

•939 

•990 


•516 
•533 
■558 

•516 
•525 

•526 

•578 

•542 

•547 
•587 
•641 

•695 

•546 


Source  of  flooding  and  kxation 


#  Depth 
m  feet 
above 
ground 

*Eieva- 

tion  tn 

teel 

(NGVD) 


At  upstream  aide  of  273nj  East  Avenue ._.         •577 

At  upstream  side  of  225th  East  Avenue '615 

Al  193rd  Easi  Avenue _ _- '6^3 

Spmgtomm  Cteek. 

Al  confluerKe  with  Adams  Creek '         '567 

Approximately  .58  mle  upstream  of  confluence  . 

with  Adams  Creek "581 

Midway  Creek 

Al  confluence  with  Adams  Creak _ "578 

ApproximalBly   104   milea  upstream  of  2578) 

East  Avenue... _ ^601 

Timber  Creek: 

At  confluence  with  Adams  Creek _ '^SfS 

ApproximalBly  SO  taet  upstream  of  2S7th  East 

Avenue '629 

Covington  Creek. 

At  downstream  sida  of  71  St  Siraal  Soutti *608 

At  upstream  side  of  81st  Street  South '658 

ApproximalBly    250    feet    upstream    of    101  si 

Street  South _ _ 'iOZ 

Covmglon  Creek  Tributary: 

Al  confluence  with  Covir>gton  Creek "612 

ApproximalBfy    .81    mUe   upstream   of   Gafford 

Boulevard _ -         "639 

SchoolCreek 

At  confluence  vnflh  Adams  Creek "604 

ApproxHTiatBly  77  mile  upstream  of  81st  Street 

South ^657 

Lone  Star  Creek: 

At  confluence  virith  Adams  Creek '642 

Approximately  .32  mile  upstream  of  61st  Street 

South - '678 

Salt  Creek 

At  confluence  wUh  Verdigris  Rrver '557 

Approximately  .51  mile  upstream  of  confluence 

with  Salt  Creek  Tributary  2 '618 

Salt  Creek  Tributary  I: 

Al  confluence  with  Salt  Creak _ •579 

Approximately  52  mule  upstream  ol  confluence 

with  Salt  Creek ~...         '590 

Salt  Creek  Trtutary  i: 

At  confluence  with  Saft  Creek „ •608 

Approximately  .40  mile  upstream  of  confluence 

with  Salt  Creek •613 

Spur^Creek: 

At  downstream  County  boundary '%^ 

At  upstream  skJe  of  21st  Street  South '645 

Approximately  .72  mile  upstream  of  193rd  East 

Avenue _  '668 

Spunky  Creek  Tributary  A 

At  upstream  side  of  State  Route  33 '617 

At  downstream  side  of  193rd  East  Avenue '632 

Broken  Arrow  Creek:  i 

At  upstream  side  of  193rd  East  Avenue  (first  | 

crossing) "616 

At   downstream   side   of    193rd   East   Avenue 

(secorxj  crossing) '667 

Broken  Arroor  Creek  Tributary: 

At  confluence  with  Brokan  Arrow  Creek - '626 

Approximatety   181    miles   upstream  of   209th 

East  Avenue '663 

Arkansas  River 

At  confluence  of  Verdigns  River '516 

Approximately  .55  mile  downstream  of  upstream 

County  boundary '578 

Approximately  1  48  miles  upstream  of  upstream 

County  boundary "581 

Neosho  River 
Approximately  0.4  mile  downstream  of  Missoun 

Pacific  Railroad '516 

Approximately  1.66  miles  upstream  ol  Missoun 

Pacific  Railroad '519 

Coweta  Creek 

At  confluence  with  Arkansas  River '571 

Al  upstream  side  of  141st  Street  South '620 

Approximately   98  mile  upstream  of  confluence  I 

of  Coweta  Creek  Tnbutary  B '668 

Coweta  Creek  Tnbutary  A 

Al  upstream  side  of  299th  East  Avenue "638 

At  131st  Street  South '641 

Cows'a  Creek  Tnbutary  B: 

At  confluence  with  Cowoiu  Ciwir '654 

Approximately  63  mile  upstream  ol  confluence 

nwth  Coweta  Creek '667 

Middle  Branch  Tnbutary: 
Approximately  10  rnie  upstream  of  confluence 
with  Coweta  Creek '629 


Source  of  itoodkig  and  location 


#Oeplh 
in  feel 
above 
ground 
'Eteva 
lion  in 
feet 
(NGVDl 


ApprOKimateiy   1  70  miles  upstream  of  corrfh/- 
ence  with  Coweta  Creek 


•652 


Maps  available  for  kiepectlon  at  the  Wagoner 
County  Courthouse  307  East  Cherokee  Street 
Wagoner.  Oklahoma 


PENNSYLVANIA 


Amity  (townsMp).  Erie  County  (FEMA  Dockal 
No.  6923) 

Umon  City  Reservoir  Entire  shoreline  within  com- 
munity  

Map*  avaNaWa  for  tnapocHon  at  tfie  Township 
Buikling.  Caster  Road.  Union  Oty.  Pennsylvania 


•1^78 


Conway  (borough).  Baovar  County  (FEMA 
Ooefcol  No.  6823) 

Ohio  River  For  its  entire  length  wrthm  the  com- 
munity  

Maps  avaMaM*  for  Impaction  at  flie  Borough 
Buikkng.  1206  Thrd  Avenue.  Conway.  Peansyi- 
vania. 


Coolbaugh  (leomahlp).  Menroe  County  (F«1A 

Tobyhanna  Creek 

At  Interstate  8T _ - _ 

Approximately  1.1O0  feel  upslieain  of  Leonard 

Lane 

Lehigh  River: 
Approximately  .25  mie  upsfraam  of  confluenca 

of  Choke  Creek  

Approximately    8  mile  upstream  ol  confluence 

of  Wolf  Run _ _ 

Maps  ttvaHaMa  for  Inapactlan  ol  tha  TownMp 
BuiWing.  242  Laurel  Dove.  Tot)yf>anna.  Pennsyl- 
vania. 


FIndlay  (towmMp),  AIM^ny  County  (FEMA 
Oockot  Mo.  6I23) 

McClarens  Run 
Approximately    550   feet   downstream   of   CMI 

Mme  Road — 

Approximately  0  3  mile  upstream  ol  Hilton  Im 

Dnve - 

Mortour  Run 

At  downstream  corporate  limlls 

Approximately   400   leol   downstream   of   llrst 

downstream  ciossing  of  Railroad  Street 

Approximately   06    mile    upstream    of    School 

Roed 

South  Fork  Montour  Run: 

At  US  Route  30 _ -. 

Approximalely  .3  mile  upaaaom  ol  Sar*agB 

North  Fork  Montour  Rim: 

Al  confluence  «nlh  li4onlour  Run  ._ 

Approximately  4  mile  downstream  of  Poml  Park 

Road 

Approximately  160  teal  upstream  ol  Poml  Park 

Road - 


•706 


•1.877 
•1,923 

•1,514 
•1.570 


Map*  ovaNaWa  ler  ImpacUun  at  tie  Township 
Community  Center.  U  S  Route  30.  Clinlon, 
Pennsylvania 


Mead  (townahip).  Warrsn  County  (FEMA 
Docket  No.  6923) 

Allegheny  River. 

Downstream  corporate  Imils 

Approximately    202    miles    upstream    of    U.S. 

Route  6  

Downstream  SKle  of  Kinzua  Dam 

Mapa  avaHable  for  mapaction  at  the  Mureopal 
Building.  U  S    Route  6.  Stoneham.  Permsyhra- 


Middle  SmlthfieM  (townahip),  Monraa  County 
(FEMA  Docket  No.  8820) 

Bushkill  Creek 

At  T-523   

At  Ck*  House  Onva 

Marahalls  Creek. 


•867 

■920 

•887 

■940 

•979 

•979 

•1.026 

•979 

•1.050 

•1,078 


•1.184 


•1.194 

•1.208 


•433 

•477 
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Source  of  flooding  and  kx»tion 


Appronmatety  400  feel  downstream  of  conflu- 
ence ol  ^4mfton  Run 

Appronmatety  0.4  mto  upstream  of  confluence 

of  Ne»rton  Run 

ApproxKnatefy  1  t  mites  upstream  of  confluencs 

of  Newton  Hun 

PondCnek: 

At  dowr«tream  corporate  limits 

Approximately  BOO  teel  upstream  of  LR  4501 5.... 
Shawnee  Creek: 

Approximately  0.4  mile  downstream  of  T-517 

Approximately  0.4  mile  upstream  of  T-617._ 

Maps  avaHabla  for  Inapactton  at  the  Municipal 
BuMmg,  Municipal  Dnva.  East  Stroudsburg, 
Perwisytvania. 


OtWo  (toomaNp).  AMaghany  County  (FEMA 
Deckat  No.  (923) 

^owniss  Awi' 
Approximately  870  feel  downstream  of  Gtonn 

Road _ 

Approximately  0.4  mile  upstream  of  the  conflu- 

erx»  of  Bear  Run 

Bearftun: 
Approximately  200  feel  downsfream  of  Lowries 

Run  Road _ _ 

Approximately  .3  mile  downstream  of  second 

upstream  cioaaing  of  Mount  ^4et»  Road 

Approximately  0.5  mile  upstream  of   second 

upstream  crossing  of  Mount  Nebo  Road 

Map*  awiflabla  lor  Inapactlon  at  the  Ohio  Town- 
ship Muntcipal  Bunding,  1719  Roosevelt  Road. 
Pittsburgh.  Pennsylvania 


p),  Bosvsr  County  (FEMA 
Doekat  No.  M23) 

Ohio  Hiver 

At  downstream  coiporata  limits  „ _. 

At  upstream  corporate  limits 

Mapa  avaHabIa  tor  Inapactlon  at  ttie   Potter 

Townsf)ip  Munopal  BuMing.  Monaca.  Pennsyf- 

vania. 


SMppwwburg  (lownaNp).  Cumbartand  County 
(FEMA  Oochst  No.  M20) 

AMdIe  Spnng  Creek: 
Approximatefy  2.200  feet  downstream  of  Bard 

Road(T-306) _. 

At  Hot  Point  Avenue  (T-303) 

Approximately  625  feet  downstream  of  State 

Route  696 _ -... 

BurdPun: 
Approximatoty  1.625  feet  downstream  of  CX)N- 

RAIL  ._ 

Upstream  side  of  U.S.  Highway  11 

Approximatefy   400   feet   upstream   of    State 

Route  174 

Gum  fkjn 

AtCONRAIL 

AILR  28018 _ _ 

Mapa  avaHabIa  lor  Inapactlon  at  the  Shippens- 
txirg  Township  BuiMng,  Route  174,  Shippens- 
tiurg.  Pennsylvania. 


Tobyhanna  (townaMp),  Monroe  County  (FEMA 
Docket  Na  6»2a) 

Tobytiartna  Creek: 

At  State  Route  940 

Approximately  .9  mile  upstream  of  State  Route 

940 _ 

Upstream  side  of  State  Route  115 

Approximately  2.3  miles  upstream  of  State 
Route  940 

Approximately  7  mile  downstream  of  tfie  con- 
fluence with  Deep  Run 

Dowmtream  side  of  confluence  of  Deep  Run 

Upstream  nda  of  dam 

Upper  Tunkhanrxxk  Creek: 

Approximately  .2  mile  downstream  of  T-64t 

Approximately  100  feet  upstream  of  T-625  at 
Dam 

Ai  Stale  Route  423 

Upstream  side  of  Miller  Orlva Z. 


#Oepth 
m  leet 
above 
ground. 
*E)ev8- 
tion  in 
feet 
(NGVD) 


•520 

•590 

•630 

•476 
•496 

•467 
•471 


•783 
•856 

•844 
•910 
•960 


•898 
•702 


•608 
•628 


•661 


•621 
•651 


•667 


•670 
•676 


•1.527 

•1.555 
•1.567 

•1.580 

•1.593 
•1.603 
•1.640 

•1.673 

•1.69S 
•1,731 
•1,760 


Source  of  flooding  and  location 


Approximately    4    mde   downstream   of   Camp 

Mmai  Road 

Approximately  325  feet  upstream  of  Camp  Minsi 

Road 

Lefngh  Rver 
Approximately   .5   mile   downstream   of   Stats 

Route  115 

Approximately    15    miles   upstream   of   State 

Route  115 

Approximatefy   3.3   mias  upstraam  of   Stale 

Route  115 


Mapa  avaHabia  lor  Inapectlon  at  the  Tobyharaw 
Township  BuiWmg.  Pocono  Pmea.  Penneylvana. 


TENNESSEE 


Lawranoatwrg  (city)  Lawrence  County  (FEMA 
Docket  Now  6926) 

Sltoa/ Creek: 
About  0.7  mile  upstream  of  OM  Shoal  Creek 

Dam 

Just  downstream  of  confluence  of  TrIpp  Town 

Branch 

um  Shoal  Creek: 

At  mouth „„ 

Just  downstream  of  Tripp  Road 

Ctomson  Creek: 

At  mouth 

About  15  miles  upstream  of  Old  Waynestxm 

Road _ __. 

T/lBP  Tom)  Brartc/i:  Within  community 

Mapa  avakaMa  lor  Inapactlon  at  the  Buiding 
Official's  Office.  City  HaN,  Lawrenceburg,  Tarv 
nessee. 

Laarranea  County  (unkicorporatad  ataaa) 
(FEMA  Doekat  No.  M2C) 

Shoal  Creek: 

At  Old  Shoal  Oeeli  Dam 

Just  upstream  of  OM  Shoal  Creek  Dam 

At  confluence  of  Boeler  Tork  Shoal  Creek  .._ 

Beeler  For*  Shoe/  Creek: 

At  confluence  ol  Shoal  Creek _.._ 

About  13  miles  upstream  of  Quail  Drive 

LMe  Shoal  Creek: 

At  mouth _ 

Juat  downstream  of  Mount  Ararat  Road 

Crowsort  Creek: 

About  400  feet  upstream  of  OW  Waynesboro 
Road 

About  1.5  miles  upstream  of  Otd  Waynesboro 

Road _.. 

Tripp  Town  Branch: 

AI  mouth 

About  1.35  miles  upstream  of  mouth „ 

fly  Cry  Branch: 

At  confluence  of  Tripp  Town  Branch _ 

Just  downstream  of  Weakley  Creek  Road 

Mapa  avakaMa  lor  Inapactlon  at  the  BuiMing 

Olficiars  Office.  County  Countvxjse,  Lawrence- 

txirg.  Tennessee. 

VIRGINIA 

Eaaax  County  (unkicorporatad  araaa)  (FEMA 
Docket  No.  S936) 

Rappahannock  River  Entire  shorekne 

Mapa  svaMaMa  for  Inapactlon  at  the  Department 

of  BuMing  and  Zoning.  Pnnca  Street  Tappa- 

hanr)ock.  Virgviia. 


#Depth 
in  leet 
at>ove 

ground 

'Eleva- 
tion in 
leet 

(NGVD) 


•1.790 
•1.80G 

•1.453 
•1,490 
•1.S07 


•799 
•645 


•807 
'864 


*804 


•820 
•846 


♦790 
•795 
•846 

•846 
•866 

•807 
•866 


•806 

•820 


•846 
•880 


•88C 
•916 


York  County  (unkicorporatad  araaa)  (FEMA 
Docket  No.  6926) 

Chesapeake  Bay: 

At  the  intersectkxi  of  State  Routes  622  and  212 

Shorekne  at  York  Pomt  Drive  sxterxted 

Poquoson  River: 

Shoreline  at  Tide  Mill  Road  extended 

Shorekne  at  River  Point  Dnve  extended 

Back  Creek: 

At  intersection  of  Back  Creek  Road  and  Claylon 
Creek  Road 

Shoreline  at  Back  Creek  Road  extended 

Chaman  Creek: 


Souce  of  flooding  and  kx^tion 


At  imersecten  ol  Ship  Pomt  Road  and  Anchor 
Dnve 

Shoreline  at  Anchor  Dnve  extended _ 

Lambe  Creek: 

On  l.ambs  Creek  Dnve  approximatsly  1 .200  leet 
east  of  mlersection  ol  Lamba  Creek  Dnve 
and  Calthrop  Neck  Road 

Shoreline  2.000  leet  nortfieast  of  intersection  of 

Calthrop  Neck  Road  «kI  Shackleford  Road 

York  River 

Shorekne  at  Ferry  Point „ _.... 

At  intersectxm  of  US.  Route  17  and  State 
Route  238 

Shorekne  at  US  Route  17  bridge 

BrKk  KMn  Creek.  At  State  Route  134  bndge 

Mapa  avakaMa  lor  Inapactlon  at  the  County 
Planning  Department,  County  AdmnstraOve 
Office  Buikkng.  Yorktown.  Vrgna 


#  Depth 
ki  leet 
above 
ground 
^Eleva- 
tion  m 
leet 
(NGVD) 


•9 

•12 


•8 

'12 

•7 

•9 
•12 


WEST  VmOMU 


Friendly  (town),  Tytor  County  (FEMA  Dockot 
Na6923) 

Ohio  River  For  its  entire  length  withm  community 

Mapa  avaHaMa  lor  kwpoctlon  at  the  Town  Halt, 
Fhendly.  West  Virginia. 


MkMMMunw  (town),  Tylar  County  (FEMA 
Docket  Na  tMS) 

AtdOe  Island  Creek: 
Approximately  .9  mila  downstream  of   Hadok 

Street  (extended) 

Approximately  .6  mle  upstraam  of  Hadok  Street 

(extended) _ 

m^n  ■vaHBDW  ror  nvpvmon  m  mv  lown  nmn. 
Mam  Street.  Middleboume,  West  Virginia. 


8latara»Wa  (dty),  Tylar  County  (FEMA  Docket 
No.a«23) 

OhioRrver 
Approximately  0.4  rnle  downatream  of  tfia  oorv 

fluence  of  Tanyard  Run 

Approximately  0  7  mile  upstraam  of  the  confhh 

ence  of  Tanyard  Run _ 

■npa  avaaaow  ror  aiapaciKin  at  me  i^ny  uusd- 
ing,  200  Diamond  Street.  SotersviKe,  West  Vir- 
ginia. 

Tylar  County,  unfneoiporatad  aroaa  (FEMA 
Docket  No.  6*23) 

Ohio  River 
Approximately   15   miles  downstream   of   the 

confluence  of  Huffman  Run...._ 

Approximately  19  miles  upstream  of  the  conflu- 
ence of  Owl  Run 

Middle  Island  Creek: 
Approximatsly  3  4  miles  downstream  of  County 

Route  26 

Approxknately  2.2  miles  upstream  of  County 

Route  26.. 

Maps  avakaMa  lor  kwpoctlon  at  the  County 
Courthouse,  MiddletXHjme.  West  Virginia. 


WISCONSIN 


Montreal  (dty),  h«n  County  (FEMA  Deckat  No. 
6923) 

West  Fork  Montreal  River 
About  0  98  mile  downstream  from  Soo  Lme 

Railway 

About  850  leet  upstream  from  State  Highway 

77 

About  1,100  feet  upstream  from  State  Highway 

77 

Just  downstream  of  Gile  Dam _ 

G/il9  Ftowage:  Entire  shoreline 

Mapa  avaHabIa  for  Inapactlon  at  the  City  Hall. 

53  Wisconsin  Avenue.  Montreal.  Wisconsin. 


•631 


•685 


•632 
•633 


•629 
•634 

•679 
•602 


•1.434 
•1,458 

•1,471 
•1.478 
•1,491 


The  base  (100-year)  flood  elevations 
are  finalized  in  the  communities  listed 
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below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Source  of  flooding  and  location 

#  Depth 
in  feet 
above 
grourxl 
*Eleva 
ton  in 
leet 
(NGVD) 

FLORIDA 

St.  Augustine  (dty).  St  Johns  County  (FEMA 
Docket  No.  6920) 

AtlanlK  Ocean 
At  mlersection  of  Ponce  De  Leon  Boulevard 
and  San  Carlos  Avenue 

*9 

About  1.200  feet  east  of  intersection  of  San 
Marco  Avenue  and  Old  Mission  Avenue 

•11 

Map*  aviHabto  (or  Inspactlon  at  ttie  Planning 
Department  City  Hall.  75  King  Street.  Room 
136.  St  Augustine.  Flonda 

ILLINOIS 

(FEMA  Docket  Na  6923) 

West  For*  Kaskasliia  River 

•653 

About  300  feet  upstream  of  county  road 

"655 

Kaskaskia  River  Tributary 

About  2.000  feet  downstream  of  Vine  Street 

AtKxjt  650  feet  upstream  of  Conrail 

•654 
"663 

InfonnatxMi  Center.  106  East  Progress,  Arttwr. 
Knols. 

KANSAS 

Great  Bend  (city).  Barton  County  (FEMA 
Docket  No.  6S20) 

Dry  Walnul  Creek: 
About  1.300  feet  west  of  the  intersection  of 
Park  Avenue  and  Kiowa  Road 

•1  842 

About  2.400  feel  west  of  tfie  intersection  ol 

•1.865 

Great  Bend.  Kansas 

MASSACHUSETTS 

Walpole  (town).  Norfolk  County  (FEMA  Dockal 
No.  6906) 

Neponsel  River 
Upstream  saje  of  Plimpton  Street  

•123 

Upstream   sxle  of   Mam   Stream  (downstream 
crossing)                                                   

•127 

Upstream  side  of  West  Street  and  dam 

•144 

•148 

•185 

Downstream  side  ot  dam  ol  Washington  Street    . 

•227 
•235 

Slop  Rn/er  Upstream  side  ol  Winter  Street 

Cohh's  Brook 

Confluerx«  with  Neponsel  River 

Upstream  side  ol  Gould  Sueel   

•151 

•124 
•147 

Dowrtstream  side  of  North  Street  ... 

•151 

Appronmately  75  leet  upstream  of  North  Street... 
Diamond  Brook: 

•153 
•135 

Upstream  side  of  Memorial  PorxJ  Dam 

•141 

Upstream  side  ol  Diamond  Street 

•154 

•159 

•177 

Downstream  side  of  Washington  Street 

•181 

Appronmately  40  leet  upstream  of  Washington 
Street                                        

•182 

Ume  Brook: 
Confluence  with  Neponsel  River 

•136 

Shallow  flooding  approximately  800  feet  north 
atong  CONRAIL  from  downstream  CONRAIL 

#? 

Traphole  Brook 
U|}Stream  side  of  U  S  Route  1 

•139 

ShaVow  ftoodmg  south  side  of  Unon  Street  at 

#2 

PKkeral  Brook: 
Confluence  with  Traphole  Brook 

•101 

Source  of  fkxxteig  and  location 


Approximately  150  feet  downstream  of  Urvon 

Street 

Approximately  150  feet  downstream  ol  Wok»tl 

Avenue    

Upstream  side  of  most  upstream  tooltindge 

Approximately  500  feet  ufjstream  of  most  up- 
stream loottKidge 

School  UeaOow  Brook:  Upstream  side  of  Wash- 
ington Street 

Maps  avaHabl*  lor  Inapoctlon  at  Vie  Town  Engi- 
neer's Office.  Town  HaN.  Walpole.  Massachu- 
setts 


T«B 


Fort  Worth  (dty),  Tarrant  and  Donton  Countloa 
(FEMA  Docket  No.  6906) 

Benbrook  Lake  Entire  shoreline  withm  community . 
Eagle  Mountain  Lake:  Entire  shoreline  wittun  com- 
munity  

Lake  Worth:  Entire  stKxeline  witfim  community 

Uarme  Creek  Lake  Entire  shoreline  wrthm  com- 
munity  - 

Cement  Creek  Reservoir: 

Downstream  of  Interstate  820  (Jim  Wnghl  Free- 
way)   

Upstream  ot  Interstate  820  (Jim  Wnghl  Free- 
way)  

Lake  Arlington  Entire  shoreline  withm  community 
Big  Fossil  Creek: 

Al  conlluer>ce  with  West  Forlt  Tributary  River 

Approximately  400  feet  upstream  of  tMidway 
Road 

Al  confluence  of  Stream  BFC-1 

Approximately  150  feet  upstream  of  Walauga- 
Saginaw  Road 

Approximatety  0.77  mile  downstream  ol  conflu- 
ence of  Stream  BFC-3 

Approximately  1  15  miles  upstream  of  confkr- 
ence  of  Stream  BFC-3 

Approximately   200   feet   upstream   of   Walnut 
Lake  Dam 

Approximately  0.4  mile  upstream  of  Channel 
Dam 

Approxinutely  1.14  rmles  upstream  of  Channel 

Dam 

Stream  BFO- 1 

At  confluence  with  Big  Fossil  Creek _ 

Upstream  side  of  Wautauga  Road 

Approximately   500   feet   upstream  of   second 
corporate  limits  crossing 

At  upstream  side  ol  Basswood  Boulevard 

Approximately  0  42  mile  ufsstream  ol  Basswood 

Boulevard 

Stream  BFC-2 

Al  confluence  with  Big  Fossil  Creek 

Apfyoximately  200  feet  upstream  of  Watauga- 
Saginaw  Road 

Approximately    800    feet    downstream    of    OM 
Denton  Road 

Approximately    100    feet   downstream    of   Old 
Denton  Road 

Approximately  0  53  mile  upstream  ol  Interstate 
Route  35 

Approximately  700  feet  upstream  of  U.S.  Route 

287 

Stream  BFC-2A: 

At  confluence  ¥«th  Stream  BFC-2 

Approximately  300  feet  upstream  ol  upstream 

corporate  bmits _ - 

Stream  BFC-3: 

Al  confluence  with  Big  Fossil  Creek 

Approximately  10  (nle  upstream  of  confluenoe 
with  Big  Fossil  Creek 

Approximately  620  feel  upstream  ol  Harmon 

Road _ 

Stream  BFC-4 

At  confluence  with  Big  Fossil  Creek 

Approximately  260  feet  upstream  of  Htcks  Road. 

Approximately  400  feet  upstream  of  Interstate 

Route  287 

Stream  BFC-4A: 

At  confluence  with  Stream  BFC-4 _ 

Upstream  side  of  most  upstream  crossing  of 
FM  156 

Approximately  400  leet  downstream  of  Inter- 
state 287 - 


(KOepth 
In  leet 
atxwe 
ground 
'Eleva- 
tion m 
feel 
(NGVD) 


•106 


•119 
•127 


•131 
•188 


•715 

•657 
•600 

•696 

•685 

•691 
•564 

•503 

•505 
•581 

•604 

•621 

•660 

•697 

•711 

•730 

•578 
•599 

•600 
•617 

•626 

•586 

•597 

•610 

•614 

•660 

•677 

•633 

•658 

•636 

•660 

•692 

•667 
•733 

•736 

•685 

•703 

•717 


Source  Ol  fk}oding  and  location 


Approximately  350  feet  upstream  of  Interstate 

287 _ _ 

Little  Fossil  Creek: 

At  confluence  with  Big  Fossil  Creek 

At  upstream  side  of  Beach  Street 

Upstream  side  ol  Sylvama  Awertue 

Upstream  side  ol  North  Frontage  Road  hUer- 

state  820 

Approxlmate^  1.850  feet  upstream  ot  Carttrell- 

Sansom  Road 

Stream  LFC- 1: 

At  confluence  »»ith  Little  Fossil  Creek 

At  dowrtstream  side  ol  Riverside  Onve 

Approximately  0  4  rmie  upstream  ol  Middleton 

Boulevard 

Stream  LFC-2 

Al  conlluence  with  Little  Fossil  Creek 

Approximately  05  mile  upstream  ol  Leamside 

Dnve 

Approximately    75    leet    downstream    ol    J«n 

Wnght  Freeway 

Whites  Branch: 

At  most  downstream  corporate  limits 

Approximately  12  rmles  upstream  ol  Alta  Visla 

Road  

Stream  WB-1 

Al  confluence  with  Whites  Branch 

Approximately  50  leet  upstream  of  upstream 

corporate  hmits 

Clear  Fork  Trinity  River: 
At  confluence  with  West  Fork  Tnnity  River 
At  downstream  side  ol  OW  Vckery  Street 
Approximately  200  leet  upstream  ol  Bryam-lrvin 

Road 

At  confluence  ol  Stream  CF-6 

Approximately  1  3  miles  upstream  of  the  conflu- 
ence ol  Stream  CF-6 

Stream  CF-2: 

At  confkience  with  Clear  Forti  Tnnity  River 

At  upstream  side  ol  second  cxossng  of  South- 
ern Pacific  Railroad .- 

Approximately   08    mile   upstream   of    Vickory 

Boulevard  - - - 

Stream  CF-3 
Approximately  100  feet  downstream  ol  South 

Boulevard 

Al  upstream  side  ol  Overton  Park  Dove  East 
Approximately  300  leet  upstream  ol  T/ad  Lake 

Drr/e 

Stream  CF-3A 

At  confluence  with  Stream  CF-3 

Approximalelv   0.2  mile  upstream  ol  Overton 

Park  West 

Approximately  05   mile   upstream  ol  Overton 

Park  West 

Stream  CF-3B 

Al  confluence  with  Stream  CF-3 

Approximately    80   leet   upstream   ol    BUgrade 

Road 

Stream  CF-S 

At  confluence  with  Dear  Fork  Trinity  River 

At  upstream  side  oi  Bryant-livin  Road 

Al  upstream  side  of  second  crossing  of  Inter- 
state Route  20 

Approximately    18   miles   upstream  ol   second 

crossing  ol  Interstate  Route  20 

Stream  CFS 

At  confluence  with  Clear  Fork  Tnmly  Rwer 

Approximately  IB  mnes  atx>ve  confkience  with 

Clear  Fork  Tnnity  River 

Howards  Branch 

At  conlluence  with  Clear  Fork  Tnnity  River. 

At  upstream  side  ol  Mockingbird  Lane 

Approximately  0  4  mile  atiove  Lyivtcrest  Court .... 
Stream  MB- 1 

Al  confluence  »Hth  Howards  Branch 

At  upstream  side  ol  Colonial  Parkway 

Approximately  100  leet  upstream  of  North  Bel- 

laire  Dnve — 

Marine  Creek: 

At  confkjence  with  West  Fork  TnnMy  River 

Al  confkience  ol  Cement  Creek 

At  downstream  face  of  Manne  Creek  Lake  Dam 

At  upstream  corporate  limits. 

Marme  Creek  Split  Fk}w 

At  confluence  with  Marine  Creek 

At  ongin  ol  Split  Ftow  mto  Commerce  Street 

Stream  MC- 1: 


#Depth 
m  leet 
atwve 
ground 
^Eleva- 
tion  in 

(NGVD) 


•726 

•503 
•560 

•592 

•629 
•652 
•578 

•6?1 

•589 

•611 

'620 

•583 

•667 

•649 

•666 

•537 
•550 

•590 
•617 

•621 

•570 
•580 
•613 

•577 
•622 

•667 

•607 

•619 

•640 

•617 

•666 

•594 

■607 

•643 

•705 

•618 

•683 

•562 
•567 
•569 

•564 

•577 

•606 

•529 
•579 
•642 
•696 

•533 
•545 
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Source  ol  fkxMlng  and  tocalion 


At  confluenca  imO)  Mwtn*  OMk „- 

'530 

Upstream  ada  o<  Northeaal  29ti  Skeet..... 

•585 

ApproKimatety  1.800  feel  upstream  o(  Noftwast 

33fd  Street 

'625 

S»9amUC-^ 

'086 

Approxanalely  11  milaa  upstream  ol  confluence 

«nlti  Manne  Creek  Lake. 

•705 

Cement  Oaak: 

At  confkience  with  Manna  Oeek 

•579 

Downstream  side  of  Cement  Greek  Reservoir 

Dam _ _ 

•645 

At  upstreem  corporate  limits 

•eei 

Uaiys  Creek: 

At  confluence  with  Clear  Fork  Tnmly  Hiver 

Upstreem  aide  of  OW  Benbook  Road 

At  conDuenca  of  Stream  MSC-2 _.. 

At  confluence  of  South  Marys  Creek 

Approximately  300  feel  upstream  of  upstreem 

corporate  limits _ 

Stream  use- 1: 

Upstream  side  of  Interstate  Higtiway  820 - 

Appronmaiety   100  feet  upstreem  of  Akneda 

Street 

Stream  MSC-2: 

At  confkience  with  Marys  Creek __ 

Appronmatety  1,100  feet  upstream  of  Ciiapin 

School  Road _ _ 

Stream  MSC-3: 

At  confhjence  with  Marys  Creek _.. 

At  upstream  corporate  Nmits. _ 

South  Uarya  Creek 

^(iQixyaitMilii  100  feet  downstream  of  dowrv 
stream  corporate  lifnls _ 

At  upstream  corporate  Nmits.... _ _.. 

WakM  Creek: 

At  confluenca  with  Marys  Creek 

Upstreem  side  of  Aledo  Road 

Approximately   2.7   mles   upslroam  ol   Aledo 

Road _ 

Sycamore  Creek: 


At  confkience  with  West  Fork  Tnnity  River 

At  confkience  of  Stream  SC-3 

Upstream  SKte  of  Texas  and  Pacific  Railroad 

At  confluence  ol  Edgediff  Branch 

Upstream  SKle  of  Missou)  Pacific  Railroad ~... 

At  most  upstream  corporate  limits 

Stream  SO- 1: 

At  conflueiKe  with  Sycamore  Creek 

Upstream  side  of  Conner  Road 

Approximately   950   feet   upeMcvn   of  OoHaid 

Street _ _.. 

Stream  SC-2: 

At  confluence  with  Sycamore  Creek _ 

Approximately  1.000  feet  downstream  ol  Vick- 

ery  Boulevard _.. 

Approximately  100  laet  upstream  of  Texas  and 

Pacific  Ra*oad _ 

Stream  SC-3: 

At  confluerKa  nwth  Sycamore  Creek 

Approximately  300  feat  upskeam  ol  Glen  Gw- 

dens  Onve _ 

Stream  SC-S: 

At  confluence  with  Sycamore  Creek 

Upstream  side  of  Missoun  Paafc  Railroad...- 

Approximately    1.350   feet   upstream  of   Drew 

Street 

Stream  SCS: 

At  confluenca  twth  Sycamore  Creek 

Upstream  side  of  Edgediff  Road 

Approximately    130   leel   upstream  of   Qraval 

Road _ _ „. _... 

Stream  SC-7: 

At  confluence  with  Sycamore  Creek _... 

Approximalely    1.000   test   i»s»eam   ol   Curv 

nmgham  Avenue  (South  Worth  Roed)  .._ 

Approximately  0.9  m«e  upsMam  of  the  moat 

upstream  corporate  limita 

EdgecUft  Branch: 

At  confluerKa  wMh  Sycamore  Creek _ „ 

Upstreem  side  ol  AHa  Msaa  Boulevard 

Approximalely  0.4  raNe  upstream  of  Wixidway 

Dnve _ „ _ 

West  For*  Thnny  Aver 

At  most  downekeem  corporate  imits 

Approximalely    1.3S0   leet   upseeem  of   Stale 
Route  360 _ _ „ _... 


#Depth 
in  feel 
atiove 
ground. 
*Eleva- 


(NGVO) 


•607 
•634 

•679 
•710 

•739 

•682 

•721 

•679 

•723 

•725 
•738 

•739 
•773 

•634 
•685 

•759 

•514 
•561 
•620 
•662 
•716 
•773 

•527 
•547 

•603 

•528 

•644 

•579 
•561 
•802 

•584 

•616 

•631 

•649 
•868 

•602 

•690 

•752 
•787 

•652 

•730 

•779 
•454 
•462 


Source  of  flocdktg  aitd  tocaion 


ApproxUnataly   7.5   mlaa   upakaam   d   Slate 
Route  360 - _    .    _     „_ 

•476 

At  Prednet  Una  Road 

•483 

Approximalaly  500  leet  upaHaaiw  ol  Handtoy 

Edeni«eRoad. 

•500 

Upstream  side  of  East  Itt  SIraat 

ApproxMiaiely  800  leet  downafeeam  01  Si  UmK 
SoutfwMsnfn  hmpomo « _ 

•511 
•539 

AppfOxivnMQ^  300  wflC  up6vwn  of  MtoMMfinQ 
Road — -.... 

•561 

ApproxmaMy  Jt  mNe  i4)«M«n  d  9Ma  Roma 

199 _ _. 

•600 

At  downaaeam  lace  ol  Eegle  Mourvtaei  Dam 
Steam  WF- 1: 

At  confluence  with  Weal  Fork  Tnriily  Rnrer 

At  upstream  aide  of  n 
cH  Randol  Mi«  Road 

At  confluence  of  S»eam  WF-1A 

Stream  WF-f  A 

At  confluence  with  Stream  WF-1 _ _ 

Approximately  1,400  feet  upstream  ol  conMu- 

erx»  with  WF-1 „ 

5»Hiam  WF-  IB: 

At  confluence  with  Stream  WF-1 

Approximately  0  76  mile  upstream  of  confluer¥3e 

with  Stream  WF-1 _ 

Stream  WF-2: 

At  confluence  with  West  Fork  Trirvty  Rrver 

At  downstrewn  aide  of  Imarslale  Route  30 

Approximately  1.4  mles  upstream  of  Interstate 

30 _ 

Stream  WF-3: 

At  confluence  with  West  Fork  Tnnity  River 

Approximately  120  feel  downstream  ol  Randol 
Mill  Road. - 

At  upstream  side  of  White  Lake  Dam 

At  upstream  side  of  Interstate  Route  30 

Approximately   1.000  leet   upstream  of  Foaail 

Lake  Dam 

Stream  WF-4: 

At  confluence  iiwth  West  Fork  Tnmty  River..- 

At  upstream  side  of  Dewey  Street _ _. 

At  upstream  aide  of  Long  Avenue..- 

At  upstream  side  of  Dendder  Road _ 

Stream  WF-5: 

At  confluence  with  West  Fork  Tnnity  Rrver. 

At  upstreem  side  of  Ohio  Garden  Road 

Approximalely  330  feet  i<>stream  of  upalieaiii 

corporate  limits ..__._ _.._ ..- 

Stream  WF-7: 

At  confluence  with  West  Fork  Tnnity  River 

At  upstream  side  of  Shorekne  Road 

Approximately  1 ,900  leet  upstream  ol  Shorekne 
Road 

Approximately  1.340  leet  downstream  ol  Nine 
Mile  Azie  Roed 

Approximately  SCO  leet  upstreem  ol  Nine  IMe 

A2leRoed 

Stream  WF-7A: 

At  confluence  with  Stream  VyF-7 

At  upstream  corporate  limils- - 

5»Bam  WF-9: 

At  confluenca  with  West  Fork  Tnnity  River 

At  upstream  side  of  Interstate  Route  820 

Approxtmalely  1.600  leet  upstream  ol  kHarslate 

820 

S»wim  WF-10: 

At  confluence  with  Weat  Fork  Tnnity  River 

Approximately  470  leet  upstream  ol  Bwton  HM 
Road 

At  upstream  side  of  Roanng  Springs  Road 

Boyd  Branch: 

At  downstream  corporate  limits 

At  upstreem  aide  of  Pipekne  Road - - 

Caltoway  Branch: 

At  confluence  wUh  Walker  Branch  

Approximately  130  feet  upstream  of  abandoned 

railroad _ _ 

Dry  BrarKh: 

At  confluence  with  West  Foik  Tnnity  River „ 

At  upstream  side  of  Slate  Route  121 

At  upstream  side  of  Aster  Avenue 

Approximately   031    mito   upskaam   d 

Street _ „-, 

Farmers  Branch: 

At 


At  upstreem  side  of  Academy  BoulavartI .. 


#Dapth 
in  feet 
above 
ground. 
^Eleva- 
tion In 
leet 
(NGVD) 


•657 
•488 

•508 

•538 

•538 

•543 
•538 

•570 

•504 
•521 

•581 

•506 

•518 
•557 
•578 

•601 

•527 
•565 

•610 
•657 

•543 
•546 

•594 

•802 
•603 

•612 

•624 

•634 

•603 
•829 

•492 
•505 

•514 

•551 

•558 

•590 

•486 

•515 

•507 
•512 

•509 
■549 
•575 

•S«3 

•719 

•751 


Source  ol  flooding  arxl  tooMin 


0.31  mile  upaMam  ol  Little  Fox 

Lane _.... _ 

/ibmicaneOMfc 

At  duwiislieaiH  impoiala  ImNs  — 

Approximately  100  leet  upakaam  ol  South  Pipe- 
line Road - _ 

IGnffa  Branch: 

At  downstream  corporate  limits - 

At  upstream  skte  of  Green  Oaks  Road 

Approximalely  0.45  mie  upelream  ol  Ridgamar 

Meadow  Road 

Lit/e  Oak  Cfeak: 

At  confluerxx  with  Lake  Worth 

At  downslreem  side  of  Silver  Creek  Roed 

Approximately    19   miles   upstream   ol   Sllvar 

Creek  Road 

Ijirean  Branch: 

At  confluence  with  Waker  Branch 

Approximately  0.41    mUe  upstream  ol   Trtntty 

Boulevard __ 

SHvar  Creak: 

At  confluerxx  with  Lake  Worth 

Approximately  90  feet  upstream  of  SINer  Creek 

Road 

SutJhur  Branch: 

At  confluence  with  Walker  Branch 

At  upstream  corporate  krmts. 

Va»ey  View  Branch. 

At  confluenca  with  Walker  Branch 

At  upstream  side  ol  Tnmty  Boulevard - 

At  upstream  corporate  krriits- - 

WaJkar  Branch: 

At  downstieam  corporate  linsts _ - 

At  upstream  aide  of  downskeani  croasaig  ol 

Tnmty  Boulevard 

At  upstream  side  of  fitomood  Drive 

At  upstreem  sxle  of  Precmd  Una  Road 

At  upstream  corporate  kiTHts »„........ 

Vmage  Creek 

At  confluerKe  with  West  Fork  Tnnity  Rkier 

Approximately  500  feet  upstream  of  Interstate 

Route  30 _ _ _ - 

Approximalely  1.400  feel  tpstreem  ol  conflu- 
erKe ol  Rush  Creek _ -.- 

At  oonfluerx»  of  South  Creak — 

Approximataly  1.0  mle  downstream  ol  most 

upstream  corporate  kmits 

At  approxanalely  0.2  mile  upstream  ol  the  moat 

upstreem  corporate  ImSts - - 

Stream  kC-  / 

At  confluence  with  Lake  Aikngton 

Approximately  2,000  feet  downskeam  of  Carey 

Road - 

Approximately  70  feel  upstream  of  FreshlMd 

Road - 

Stream  VC-2. 

At  confluence  with  Lake  Arlkigton 

Approximately  120  feel  upstreem  of  MansfieU 


Ol  Otk 


Oak 


Stream  VC-5: 

At  duwintiuaiii  corporate  limits 

Approximately    1,100   leaf   upstream 

Grove  Road  

Stream  VCS: 
Approximately   880  leet   downstream   ol 

Grove  East  ftoed 

Approximately    100   leet   upstream   ol   Stone 

Hoed 

Stream  VC-7: 

At  downstream  corporate  Nmlts - - 

Approximately  ISO  leet  upstream  ol  most  up- 
stream dam 

Chambers  Creek 

At  confluerK»  with  VHtage  Creek _ 

Upstream  SKle  of  Angkn  Drive - _ 

Approximately  920  leet  upskeam  ol  third  up- 
stream corporate  imits  crossing 

Dowrtskeam  side  of  Rendon  Dnva - _ 

Cottonwood  Cteek: 

At  confluence  with  VMage  Creek 

UlMtream  skle  ol  Bentley  Village  Parkway 

Upstreem  side  ol  Brentwood  Stak  Road 

Upstream  side  of  Sandy  Lane 

Approxmately   870   feat   upskeam   ol    Mlam 

Street 

Deer  Creak: 
Approximalely  1.740  leet  downstream  ol  Forest 
Hi^Everman  Road - 


iliDepth 
nieel 
above 
growid 
^Etova- 
iRXiln 
feel 
(NGVD) 


•789 

•479 

•501 

•505 
•622 

•651 

•600 
•607 

•655 

•485 

•503 

•600 

•613 

•478 
•482 

•483 
•490 
•502 

•478 

•479 
•487 
•505 
•512 

•479 

■464 

•492 
•578 

•656 

•670 

•564 

•582 

■606 

•564 

•643 

•656 


•647 

•689 

•649 

■680 

•580 
■594 

•811 
•820 

•479 
•492 
•518 
•569 

•600 

•637 


Source  ot  fkiodng  and  location 


Appro<imale*y  05  mle  upstream  ol  Missouri. 

Kansas  and  Texas  Raitroad 

Elm  Branch. 
Approximately  100  teet  downstream  ol  Rerxlon- 

Nevif  Hope  Road 

Approximately  1.500  teet  upstream  ot  flendon- 

New  Hope  Road 

Noflh  Fofit  Chambers  Creek 

Al  downstream  corporate  Imuls 

Approximately  70  teet  upstream  o(  Oak  Grove 

Road 

South  Creek: 

Al  confluence  with  Village  Creek 

Approximately  0  7  mle  upstream  of  confluerK:e 

with  Village  Creek 

South  Fork  Otambers  Creek 
Approximately  650  feel  downstream  ot  Ctvisto- 

pher  Street 

Approximately    1.170    teet    upstream    o)    Oak 

Grove  Road „ 

Wikicat  Brarvh 

Al  confkierx^  mwtti  Lake  Arlington 

Upstream  side  of  OVard  Street 

Approximately    0  5    mile    upstream    of    Village 

Creek  Road  

Stream  WC-1 

Al  confkjence  with  WikJcat  Brancti 

Approximately   650   feel   upstream   of   Ramey 

Avenue  

Bear  Creek  1 
Approximately  12  miles  downstream  ot  Gokten 

Tnangle  Boulevard 

Approximately   710   feet   downstream   of   Alta 

Vista  Road 

Approximately  250  feet  upstream  of  Old  Denton 

Road  

Approximatefy   300   feel   upstream   of   Golden 

Tnangle  Spur 

Maps  avallaMa  for  Inspection  at  the  City  HaH. 
Oevetopment  Activities  Division,  1000  Throck- 
morton. Fort  Worth.  Texas 


Lii>erty  (city>.  Liberty  County  (FEMA  Docket 
No.  M06) 

Trwty  River 

At  downstream  corporate  kmits 

Downstream  side  ot  U  S  Route  90 

Approximates  4.0  miles  upstream  of  ufMtream 

corpoiate  bmits 

Maps  avaHabte  for  tnapecUon  at  ttte  City  Hall. 

1829    Sa-n    Houston    Street    Utjerty.    Texas 

77575 


#  Depth 
m  leet 
above 

ground 

^Eleva- 

bon  m 

leet 

(NGVD) 


•690 

•668 

•671 
•655 
•683 
•578 
•587 

•661 

•685 

•564 
•598 

•620 

•564 

•603 

•697 
•722 
•770 
•772 


•25 
•28 


:± 


Harold  T.  Duryee, 

AJnimistmtor,  Federal  Insurance 
Adnuiuslration. 

Issued:  July  20.  1988. 
|KR  Doc.  88-16882  Filed  7-26-88;  8:45  am) 
BILLING  CODE  671S-03-M 

44  CFR  Part  67 

I  Docket  No.  FEMA -6914] 

Final  Flood  Elevation  Determination; 
City  of  Nezperce,  ID;  Rescission 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule:  rescission. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  published  a 
Flood  Insurance  Study  (FIS)  and  a  Flood 
Insurance  Rate  Map  (FIRM)  for  the  City 
of  Nezperce,  Idaho,  which  included  base 
flood  elevations  for  Long  Hollow  Creek. 


Because  the  processing  of  the  FIS  and 
FIRM  was  not  delayed  until  questions 
raised  by  the  City  were  resolved,  the 
Federal  Emergency  Management 
Agency  has  determined  that  the  FIS  and 
FIRM  for  the  City  should  be  rescinded. 
This  notice  will  serve  to  rescind  the  FIS 
and  FIRM. 

EFFECTIVE  DATE:  July  27,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  L.  Matticks,  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2754. 
SUPPLEMENTARY  INFORMATION:  Because 
the  processing  of  the  FIS  and  FIRM  was 
not  delayed  until  questions  raised  by  the 
City  were  resolved,  the  Federal 
Emergency  Management  Agency  has 
determined  that  the  FIS  and  FIRM  for 
the  City  of  Nezperce,  Idaho,  effective 
April  15, 1988  (February  1. 1988;  53  FR 
2743),  should  be  rescinded.  On  July  22, 
1988.  the  FIS  and  FIRM  will  be  reissued 
in  preliminary  form,  and  a  new  notice  of 
the  proposed  flood  elevations  will  be 
issued,  in  accordance  with  section  110  of 
the  Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-^48)),  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67. 

List  of  Subjects  in  44  CFR  Part  57 

Flood  insurance,  Floodplains. 

Issued:  July  18, 1988. 
Harold  T.  Duryee, 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  88-16883  Filed  7-26-88;  8:45  am] 

BILUNG  CODE  S71B-03-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

45  CFR  Part  1336 

Native  American  Programs;  Assistance 
to  Native  Hawaiians  and  Native 
American  Pacific  Islanders 

agency:  Administration  for  Native 
Americans,  Office  of  Human 
Development  Services,  Department  of 
Health  and  Human  Services. 
ACTION:  Interim  final  rule;  correction. 

summary:  The  Administration  for 
Native  Americans  is  adding  an  effective 
datr^  to  the  interim  final  rule 
implementing  a  revolving  loan  fund 
demonstration  project  which  appeared 
in  the  Federal  Register  on  June  24, 1988 


(53  FR  23964).  The  effective  date  for  the 
interim  final  rule  was  inadvertently 
omitted.  As  required  by  statute,  the 
effective  date  is  30  days  after  the  date 
the  rule  is  published.. 
EFFECTIVE  DATE:  July  25.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jan  Phalen,  ANA.  (202)  245-7714, 
Administration  for  Native  Americans. 
SUPPLEMENTARY  INFORMATION:  On  June 
24. 1988,  the  Department  published  an 
interim  final  rule  with  a  60  day  comment 
period.  The  rule  implemented 
requirements  in  the  Native  American 
Programs  Act  of  1987  (the  Act).  The 
major  provision  of  the  rule  was  to 
establish  the  procedures  and  critoria  by 
which  the  Administration  for  Native 
Americans  (ANA)  will  make  a  five-year 
demonstration  grant  to  one  agency  of 
the  State  of  Hawaii  or  to  one  Native 
Hawaiian  organization  to  manage  a 
Revolving  Loan  Fund  to  promote 
economic  development  for  Native 
Hawaiians.  The  effective  date  was 
inadvertently  omitted  in  this 
publication. 

Section  814(c)(2)  of  the  Act  states  that 
no  rule  that  applies  exclusively  to  any 
program,  project,  or  activity  under  this 
title  may  take  effect  until  30  days  after 
the  publication.  Therefore,  the  effective 
date  is  July  25. 1988. 

Commenters  will  have  until  August  23. 
1988,  to  submit  comments.  All  comments 
received  will  be  considered  and  the  rule 
will  be  revised  if  necessary. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.612) 

Approved  July  20.  1988. 
James  V.  Oberthaler. 

Deputy  Assistant  Secretary  for  Information 
and  Resource  Management. 

[FR  Doc.  88-16902  Filed  7-26-88;  8:45  am) 

BILLING  COOE  4130-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  80 

IGeneral  Docket  No.  79-144;  FCC  88-206] 

Amendment  of  the  Commission's 
Rules  Concerning  Radiofrequency 
Radiation  From  Ship  Earth  Stations 

AGENCY:  Federal  Communications 
Commission  (FCC). 

ACTION:  Final  rule. 

SUMMARY:  This  item  amends  Parts  1  and 
80  of  the  Commission's  Rules  and 
Regulations  to  minimize  the  potential  for 
environmental  impact  from  ship  earth 
stations  with  regard  to  human  exposure 
to  radiofrequency  (RF)  radiation.  This 
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item  establishes  a  requirement  that 
applications  for  ship  earth  stations  will 
be  subject  to  the  specifications  for  RF 
radiation  compliance  identified  in 
§  1.1307(b)  of  the  Commission's  Rules.  In 
addition  manufacturers  of  ship  earth 
stations  will  be  required  to  provide 
installation  and  operating  instructions  to 
assist  users  in  complying  with  the 
guidelines.  These  amendments  have 
been  adopted  as  part  of  the 
Commission's  fulfillment  of  its 
responsibilities  under  the  National 
Environmental  Policy  Act  of  1969  to 
minimize  environmental  imipact  from 
FCC-regulated  facilities. 

EFFECTIVE  DATE:  November  17. 1988. 
ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  MFORMATKHi  CONTACT 
Dr.  Robert  Cleveland.  Office  of 
Engineering  and  Technology,  FCC  (202) 
653-8169. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Report  and  Order,  General  Docket  79- 
144.  FCC  88-206  Adopted  June  20. 1988, 
and  Released  July  11. 1988. 

The  Full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-380a  2100  M  Street  NW., 
Sutie  140,  Washington,  DC  20037. 

Summary  of  Third  Report  and  Order 

1.  Under  the  terms  of  the  National 
Environmental  Policy  Act  (NEPA). 
federal  agencies  are  required  to  ensure 
appropriate  environmental  evaluation  of 
actions  taken  by  them  that  may 
significantly  affect  the  human 
environment.  In  order  to  fulfill  its 
responsibilities  under  NEPA,  the 
Commission  has  previously  adopted 
rules  (47  CFR  1.1301  et  seq.)  to  provide 
for  environmental  processing  of 
applications  for  facilities  that  might 
have  environmental  impact. 

2.  One  of  the  major  categories  of 
potential  environmental  impact  from 
FCC-regulated  services  is  possible 
human  exposure  to  radiofrequency  (RF) 
radiation  from  transmitting  sources. 
Therefore,  in  1985,  the  Commission 
adopted  a  Report  and  Order  (50  FR 
11151, 1985)  to  provide  specifically  for 
routine  evaluation  lor  environmental  RF 
radiation  from  certain  FCC-authorized 
facilities  and  services.  This  was 
followed  by  a  Second  Report  and  Order 
(52  FR  1324a  1987)  further  defining  FCC 


poUcy  and  providing  for  categorical 
exclusion  of  certain  facilities. 

3.  The  present  proceeding  is  a  result  of 
the  Commission's  Third  Notice  of 
Proposed  Rule  Making  (NPRM,  52  FR 
18409, 1987)  in  this  docket  regarding  the 
potential  of  ship  earth  stations  to 
produce  significant  environmental  RF 
radiation.  The  Commission  had 
proposed  originally  to  require  evaluation 
of  ship  earth  stations  under  Part  80  of 
the  FCC's  Rules.  However,  the  Order 
adopted  today  adds  ship  earth  stations 
to  the  list  of  facilities  that  will  be 
subject  to  §  1.1307(b)  of  the  Rules.  The 
rule  part  originally  proposed,  §  80.83, 
will  serve  as  a  cross-reference  to 
enviroimiental  compliance  under  Part  1. 
This  approach  will  be  more  consistent 
with  existing  Commission  policy  and 
rules  regarding  this  issue. 

4.  Our  Third  Notice  had  also  proposed 
applying  the  rule  amendments  to  ship 
radar  stations.  However,  we  do  not 
believe  the  present  record  supports  this, 
and,  as  adopted,  the  rule  amendments 
will  only  apply  to  ship  earth  stations. 
The  other  rule  part  originally  proposed. 

§  80.227,  is  being  adopted  with  only 
minor  edits.  It  requires  manufactiu'ers  of 
ship  earth  stations  to  provide  installers 
and  users  of  this  equipment  with 
instructions  to  help  prevent  human 
exposure  in  excess  of  the  RF  radiation 
guidelines. 

5.  With  this  item  Docket  79-144  is 
hereby  terminated.  The  Commission  has 
now  completed  the  establishment  of  its 
basic  policy  with  respect  to  the  issue  of 
potentially  hazardous  RF  radiation. 
However,  in  view  of  the  likelihood  of 
further  developments  affecting  this 
topic,  both  in  the  area  of  basic  research 
and  with  respect  to  the  possible 
issuance  of  new  health  and  safety 
standards,  this  issue  may  be  the  subject 
of  other  Commission  proceedings  in  the 
future. 

6.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  604.  a 
final  regulatory  flexibility  analysis  has 
been  prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  this 
decision,  which  may  be  obtained  from 
the  Commission  or  its  copy  contractor. 

7.  This  item  has  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1980  and  found  to  impose  a  new  or 
modified  information  collection 
requirement  on  the  public.  The  Office  of 
Management  and  Budget  has  approved 
the  collection  of  information 
requirement  contained  in  this  rule.  The 
OMB  control  number  for  this  collection 
of  information  requirement  is  3060-0388. 

Ordering  Clauses 

Accordingly,  it  is  ordered  that, 
effective  November  17, 1988,  Parts  1  and 


80  of  the  Commission's  Rules  and 
Regulations,  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below  and  that 
this  amendment  will  be  applicable  to 
applications  filed  on  or  after  this 
effective  date. 

This  action  is  taken  pursuant  to  the 
provisions  of  sections  4(i),  4(j),  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i),  154(j) 
and  303(r),  and  section  553  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553. 

list  of  Subjects 

47  CFR  Part  1 

Practice  and  procedure.  National 
Environmental  Policy  Act, 
Radiofrequency  radiation. 

47  CFR  Part  80 

Maritime  services.  Ship  earth  stations. 
Radiofrequency  radiation. 

Rule  Changes 

Part  1.  Chapter  I.  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 1082, 
as  amended,  47  U.S.C.  154,  303;  Implement,  5 
use.  552. 

2.  In  S  11307,  the  note  in  paragraph 

(b)  is  revised  as  follows: 

§1.1307    Actions  vvMcti  may  have  a 
significant  environmental  effect,  for  wliicli 
environmental  assessments  (EAs)  must  be 
prepared. 

***** 

(b)  •   •   * 

Note. — Paragraph  (b)  of  this  section  shall 
apply  to  facilities  and  operations  licensed  or 
authorized  under  Parts  5,  25.  73,  74  (Subparts 
A.  G,  and  L  only),  and  80  (ship  earth  stations 
only).  Facilities  and  operations  licensed  or 
authorized  under  all  other  Parts.  Subparts,  or 
Sections  of  the  Commission's  Rules  shall  be 
categorically  excluded  from  consideration 
under  paragraph  (b)  of  this  section,  unless 
such  exclusion  is  superseded  by  actions 
taken  by  the  Commission  under  the 
provisions  of  paragraphs  (c)  or  (d)  of  this 
section. 
***** 

Part  80,  Chapter  I,  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read: 
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Authority:  Sees.  4.  303.  48  Stat.  1066, 1082. 
as  amended.  47  U.S.C.  154.  303.  Interpret  or 
apply  48  Stat.  1064-1068. 1081-1105,  as 
amended:  47  U.S.C.  151-155.  301-609;  3  UST 
3450,  3  UST  4726,  12  UST  2377. 

2.  Section  80.83  is  added  as  follows: 

Station  Requirements — Ship  Stations 


S  80.S3    Protection  from  potentially 
(uoardous  RF  radiation. 

Any  license  or  renewal  application  for 
a  ship  earth  station  that  will  cause 
exposure  to  radiofrequency  (RF) 
radiation  in  excess  of  the  RF  exposure 
guidelines  specified  in  §  1.1307(b)  of  the 
Commission's  Rules  must  comply  with 
the  environmental  processing  rules  set 
forth  in  5§  1.1301-1.1319  of  this  chapter. 

3.  Section  80.227  is  added  to  Subpart  E 
as  follows: 

§  80uK27    Special  requirements  for 
protection  from  RF  radiation. 

As  part  of  the  information  provided 
with  transmitters  for  ship  earth  stations, 
manufacturers  of  each  such  unit  must 
include  installation  and  operating 
instructions  to  help  prevent  human 
exposure  to  radiofrequency  (RF) 
radiation  in  excess  of  the  RF  exposure 
guidelines  specified  In  1.1307(b)  of  the 
Commission's  Rules. 

Federal  Communications  Commission. 

H.  Walker  Feaster  III. 

Acting  Secretary. 

(FR  Doc.  86-16717  Fthtd  7-26-88;  8:45  am) 

BILLING  COOE  C71X-0t-M 


47  CFR  Part  15 

(Gen  Docket  87-107;  FCC  88-208] 

Cable  Input  Selector  Switches 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  revises  its 
implementation  plan  for  the  marketing 
of  input  selector  switches  but  retains  the 
isolation  standards  for  such  switches 
that  were  adopted  recently  in  Gen 
Docket  87-107.  This  action  is  taken  in 
response  to  petitions  for  reconsideration 
filed  by  the  Consumer  Electronics  Group 
of  the  Electronics  Industries  Association 
and  the  Electronics  Industries 
Association  of  )apan.  This  will  provide 
manufacturers  and  suppliers  of  input 
selector  switches  more  time  to  bring  its 
equipment  info  compliance  with  the  new 
technical  standards. 
EFFECTIVE  DATE:  August  17. 1988. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Liliane  Volcy,  Office  of  Engineering  & 
Technology,  tel:  (202)  653-7316  or  653- 
6288:  or  Scott  Roberts.  Mass  Media 
Bureau.  (202)  632-6302. 
SUPPUEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's 
Memorandum.  Opinion  and  Order.  Gen 
Docket  87-107,  FCC  88-208.  adopted 
June  21. 1988,  released  July  11. 1988.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  (202)  857-3800. 
2100  M  Street  NW..  Washington.  DC 
20037. 

Summary  of  Memorandum  Opinion  and 
Order 

1.  By  this  Memoradum  Opinion  and 
Order,  the  Commission  revises  its 
implementation  plan  for  the  marketing 
of  cable  input  selector  switches.  This 
action  is  taken  in  response  to  petitions 
for  reconsideration  of  the  Report  and 
Order  in  Gen  Docket  No.  87-107  [Report 
and  Order),  FCC  87-357.  adopted 
November  19. 1987.  filed  by  the 
Consumer  Electronics  Group  of 
Electronic  Industries  Association  (EIA/ 
CEG)  and  the  Electronic  Industries 
Association  of  Japan  (EIAJ).  The 
Commission  also  is  denying  a  request  by 
the  EIA)  to  reduce  the  switch  isolation 
standard  specified  in  the  new  rules.  On 
January  27. 1988,  the  Commission  stayed 
the  effective  date  of  the  input  selector 
svdtch  standards  pending  resolution  of 
these  petitions  for  reconsideration.  The 
Commision  is  further  denying  motions 
for  stay,  filed  by  Gill  Industries,  Inc., 

§  76.611 — the  Cumulative  Leakage  Index 
(CLI)  requirements — and  of  §  76.66 — the 
input  selector  switch  offer  and  consumer 
education  requirements — for  cable 
systems. 

2.  Petitioners  contend  that  the 
marketing  implementation  plan  for  the 
input  selector  switches  imposes 
substantial,  unnecessary,  and 
unintended  burdens  on  manufacturers  of 
TV  receivers  and  switching  accessories. 
They  argue  that  the  date  for  beginning 
the  implementation  process  comes  too 
soon  to  allow  manufacturers  to  redesign 
their  product  lines  and  to  bring  them 
into  compliance  with  the  new  isolation 
standards.  Petitioners  request  that  the 
current  marketing  based  plan  under 
which  non-complying  equipment  cannot 
be  sold  to  final  users,  i.e.  consumers, 
after  a  certain  date  to  replaced  with  a 
more  tranditional  approach  whereby 
newly  manufactured  equipment  must 


comply  with  the  rules  in  accordance 
with  a  schedule  of  fixed  dates. 

3.  The  Commission  recognizes  the 
difficulties  the  existing  implementation 
plan  may  pose  for  equipment 
manufacturers.  It  also  finds  that 
modification  of  this  plan  to  establish 
fixed  dates  for  application  of  the  switch 
standards  to  newly  manufactured 
equipment  will  not  result  in  increased 
interference.  Therefore,  in  order  to 
provide  manufacturers  and  suppliers  of 
input  selector  switches  more  time  to 
bring  its  equipment  into  compliance 
with  the  new  technical  standards,  the 
Commission  has  revised  its 
implementation  plan.  The  revised 
implementation  plan  provides  that  the 
new  isolation  standards  will  apply  to 
the  following: 

— Stand-alone  mechanical  switches 
manufactured  or  imported  on  or  after 
August  19. 1988; 

— Stand-alone  electronic  switches 
manufactured  or  imported  on  or  after 
October  28. 1988;  or 

— Switches  built  into  a  television 
receiver  and  manufactured  or  imported 
on  or  after  April  28. 1989. 

Cable  input  selector  switches 
manufactured  or  imported  prior  to  the 
dates  listed  above  shall  comply  with  the 
provisions  of  §  15.3  and  Part  76  only. 

4.  EIAJ  also  requested  that  the 
Commission  reconsider  the  isolation 
standard  to  set  the  level  of  required 
isolation  over  the  frequency  range  from 
54  to  216  MHz  at  70  dB  instead  of  the  80 
dB  standard  that  was  adopted  in  the 
Report  and  Order  in  order  the  account 
for  switch  .deterioration  over  time.  The 
Commission  indicated  that  it  addressed 
the  issue  of  equipment  deterioration  in 
this  proceeding  and  considered  it  in  the 
Report  and  Order  in  arriving  at  the  80 
dB  level  of  isolation.  The  Commission 
stated  that  in  the  54  to  216  MHz 
frequency  range  the  80  dB  standard 
provides  an  adequate  margin  of 
protection  against  the  normal  variability 
of  isolation  and  deterioration  that 
occurs  in  switches.  It,  therefore,  denied 
that  portion  of  EIJA's  petition  regarding 
a  reduction  of  the  isolation  standard  of 
input  selector  switches. 

5.  In  dealing  with  Gill's  motion  for 
stay  of  the  input  selector  switch  offer 
and  consumer  education  requirements 
(§  76.66),  the  Commission  stated  that  it 
intends  to  address  this  matter  in  a 
separate  subsequent  order  and  that 
Gill's  concern  that  the  provisions  of 

§  76.66  would  apply  while  the  stay  of  the 
technical  standards  remained  in  effect  is 
therefore  premature  and  unfounded. 
Accordingly,  Gill's  motion  for  stay 
regarding  §  76.66  is  dismissed. 
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e.  With  regard  to  Gill's  second 
petition,  the  Commission  found  no 
reason  why  cable  systems  can  not 
comply  with  the  CLI  requirement 
contained  in  §  76.611  beginning  July  1. 
1990.  By  this  instant  Memorandum 
Opinion  and  Order,  the  Commission  is 
revoking  its  stay  of  the  technical 
requirements  for  input  selector  switches. 
The  Commission  indicated  that  this 
action  would  provide  sufficient  time  to 
enable  compliance  by  cable  entitites. 
Accordingly.  Gill's  motion  for  stay  for 
compliance  with  the  CLI  requirements  is 
dismissed. 

7.  Pursuant  to  the  authority  contained 
in  sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  and  9  1-106  of  the 
Commission's  Rules,  it  is  ordered  that 
the  petitions  for  reconsideration  of  the 
Report  and  Order  filed  by  parties  named 
herein  are  granted  to  the  extent 
indicated  above,  and  are  denied  in  all 
other  respects.  It  is  further  ordered  that 
the  motions  for  stay  filed  by  Gill 
Industries,  Inc.  are  dismissed.  In 
addition,  it  is  ordered  that  Part  15  be 
amended,  as  shown  below,  effective 
August  17, 1988. 

List  of  Subjects  in  47  CFR  Part  15 

Communications  equipment. 

Part  15  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  15— (AMENDED] 

1.  The  authority  citation  for  Part  15  is 
revised  to  read  as  follows: 

Authority:  Sees.  4,  302,  303  and  307  of  the 
Cominuntcations  Act,  as  amended;  47  U.S.C. 
154,  302,  303  and  307. 

2.  Section  15.4  is  amended  by  adding  a 
new  paragraph  (w)  to  read  as  follows: 

§15.4    Definitions. 

***** 

(w)  Cable  input  selector  switch.  A 
transfer  switch  that  is  intended  as  a 
means  to  alternate  between  the 
reception  of  broadcast  signals  via 
connection  to  an  antenna  and  the 
reception  of  cable  television  service. 

3.  Part  15  is  amended  by  revising 
§  15.64  to  read  as  follows: 

§  15.64    Teievision  receivers  equipped  with 
cat>le  Input  selector  switches. 

(a)  The  cable  input  selector  switch 
shall  provide  in  any  of  its  set  positions 
isolation  between  the  antenna  and  cable 
input  terminals  of  at  least  80  dB  from  54 
to  216  MHz,  and  at  least  60  dB  from  216 
to  550  MHz.  The  80  dB  limit  shall  apply 
at  the  boundary  between  the  two 
frequency  ranges. 


(b)  The  cable  input  selector  switch 
shall  be  verified  pursuant  to  Subpart  ]  of 
Part  2  of  this  chapter. 

(c)  The  provisions  of  this  section  shall 
apply  to  cable  input  selector  switches 
that  are  built  into  a  television  receiver 
and  manufactured  or  imported  on  or 
after  April  28, 1989. 

4.  Section  15.606  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§15.606    Transfer  swHches. 

***** 

(d)  A  cable  input  selector  switch  shall 
provide  in  any  of  its  set  positions 
isolation  between  the  antenna  and  cable 
input  terminals  of  at  least  80  dB  from  54 
to  216  MHz,  and  at  least  60  dB  from  216 
to  550  MHz.  The  80  dB  limit  shall  apply 
at  the  boundary  between  the  two 
frequency  ranges. 

5.  Section  15.616  is  amended  by 
revising  the  heading  and  paragraph  (e) 
to  read  as  follows: 

§  15.616    AuttKMlzation  requirements. 

***** 

(e)  A  table  input  selector  switch  shall 
be  veriHed  to  show  compliance  with  the 
technical  specifications  of  S  15.606(d] 
pursuant  to  Subpart  J  of  Part  2  of  this 
chapter.  To  determine  compliance, 
measurements  shall  be  made  in 
accordance  with  the  applicable 
procedures  set  forth  in  the  FCC 
Procedure  for  Measuring  Cable 
Television  Switch  Isolation,  MP-9  or 
equivalent  procedures,  provided  the 
applicant  can  adequately  demonstrate 
to  the  Commission  that  such  procedures 
are.  in  fact,  equivalent. 

Note:  MP-g  is  available  from  the  National 
Technical  Information  Service  (NTIS)  located 
at  5285  Port  Royal  Road,  Springfield,  VA 
22161  and  from  the  Commission's  current 
duplicating  contractor,  whose  name  is 
available  from  the  Commission's  Consumer 
Assistance  Office. 

6.  Paragraph  (b)  in  §  15.622  is 
amended  to  read  as  follows: 

§  15.622    ijlMllIng  requirements. 

***** 

(b)  A  stand-alone  cable  input  selector 
switch  shall  be  identified  pursuant  to 
the  requirements  of  Subpart  J  of  Part  2  of 
this  chapter.  In  addition,  name  plate  or 
label  shall  be  permanently  attached  to 
the  device,  and  include  the  following 
statement: 

This  device  is  verified  to  comply  with 
FCC  Rules  Part  15  for  use  with  cable 
television  service. 

7.  A  new  §  15.628  is  added  to  read  as 
follows: 


§  15.628    Compliance  schedule  for  cable 
Input  selector  switches. 

The  provisions  of  this  subpart  shall 
apply  to  cable  input  selector  switches 
that  are: 

(a)  Stand-alone  mechanical  and 
manufactured  or  imported  on  or  after 
August  19. 1988; 

(b)  Stand-alone  electronic  and 
manufactured  or  imported  on  or  after 
October  28, 1988;  or, 

(c)  Built  into  a  television  receiver  and 
manufactured  or  imported  on  or  after 
April  28. 1989. 

Cable  input  selector  switches 
manufactured  or  imported  prior  to  the 
dates  listed  above  need  only  to  comply 
with  the  provisions  of  §  15.3  and  Part  76. 

Federal  Communications  Commission. 

H.  Walker  Feaster.  III. 

Acting  Secretary. 

[FR  Doc.  88-16713  Filed  7-26-«8;  8:45  am] 

BttJJNO  CODE  e712-0t-« 


47  CFR  Part  19 
[FCC  88-200] 

Employee  Responsii>ilities  and 
Conduct;  Acceptance  of  Gtfta, 
Entertainment  and  Favora 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  action  amends  the 
definition  of  prohibited  source  contained 
in  §  19.735-202(a]  of  the  Commission's 
rules  to  include  any  individual  or 
organization  who  is  offering  anything  of 
monetary  value  to  a  Commission 
employee  because  of  the  employee's 
official  government  position  in 
conformance  with  the  Office  of 
Government  Ethics'  Memorandum  on 
Acceptance  of  Food  and  Refreshments 
by  Executive  Branch  Employees,  issued 
October  23, 1987.  This  amendment  will 
eliminate  the  exception  to  the 
prohibition  against  one-on-one  meals  for 
those  persons  who  cannot  directly 
benefit  from  the  Commission's 
regulatory  activities  e.g..  press  or 
organizations  not  affiliated  with  FCC 
licensees. 
EFFECTIVE  DATE:  August  19.  1988. 

ADDRE$S:  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACr. 

Sharon  B.  Kelley,  Office  of  General 
Counsel,  (202)  632-6990. 

Memorandum  Opinion  and  Order 

Adopted:  June  14.  1988. 
Released:  July  5. 1988. 
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By  the  Commission. 

In  the  matter  of  Employee 
Responsibilities  and  Conduct: 
Acceptance  of  Gifts.  Entertainment  and 
Favors. 

1.  On  March  12, 1987,  the  Commission 
amended  Part  19  of  its  rules  governing 
Employee  Responsibilities  and  Conduct, 
which  generally  prohibits 
Commissioners  and  employees  from 
accepting  gifts  or  anything  of  monetary 
value  from  a  prohibited  source,  e.g.,  a 
Commission  regulatee  or  other 
interested  person.  In  the  Matter  of 
Amendment  of  section  19.735-202  of  the 
Commission's  Rules,  FCC  86-525,  52  F.R. 
7577  (1987).  The  Order  clarified  that 
Commissioners  and  employees  may  not 
accept  one-on-one  meals  from 
prohibited  sources  but  may  attend  group 
functions  and  accept  meals  and/or 
refreshments,  not  lavish  in  kind,  as  long 
as  the  OfHce  of  General  Counsel  makes 
a  prior  determination  that  attendance  is 
necessary  to  assist  the  employees  in 
performing  their  official  duties.' 

2.  The  Commission's  Order  also 
specifically  excluded  from  the 
prohibition  against  accepting  gifts,  one- 
on-one  meals  provided  by  those 
"persons  who  cannot  directly  benefit 
from  the  Commission's  regulatory 
activities  [e^.,  press  organizations  not 
affiliated  with  FCC  Hcensees)."  « 

3.  On  October  23, 1987,  the  Office  of 
Government  Ethics  issued  a 
Memorandum  on  Acceptance  of  Food 
and  Refreshments  by  Executive  Branch 
Employees  (OGE  Memorandum).'^  Inter 
alia,  the  OGE  Memorandum  directed 
executive  branch  employees  not  to 
accept  one-on-one  meals  from  any 
individual  or  organization  who  offers 
them  "anything  of  monetary  value  *   *  * 
simply  because  of  their  official 
position."*  By  way  of  illustration,  the 
OGE  Memorandum  cited  the  very 
exception  that  the  Commission's  Order 
had  attempted  to  carve  out — "a  reporter 
seeking  information  from,  or  an 
interview  or  ongoing  working 
relationship  with,  a  government 


■  52  FR  at  7578.  ^5. 

*ld 

'  The  Office  of  Government  Ethics  was 
established  as  part  of  the  Office  of  Personnel 
Management  by  the  Ethics  in  Government  Act  of 
1978.  Pub.  L  95-521,  Section  401.  92  Stat.  1824. 1862 
(1978). 

*  OCE  Memorandum  at  3.  In  its  memorandum. 
OGE  rxplaitwd  that  the  t;rm  "one-on-one"  meals 
"should  not  tie  read  so  literally  as  to  cover  only 
those  situations  where  there  is  one  host  and  one 
guest."  It  includes  "any  s  tuation  where  one  or  more 
prohibited  sources  host  one  or  a  very  small  number 
of  employees  with  or  without  their  spouses  at  a 
restaurant  or  private  club  where  the  meal  is 
purportedly  the  reason  lor  the  individuals  to  meet  at 
that  time."  Id.  at  1. 


employee  because  of  the  employee's 
official  position."  * 

4.  In  response  to  OGE's  memorandum, 
the  Commission  is  amending  the 
definition  of  prohibited  source  contained 
in  §  19.735-202(a)  of  its  rules  to  include 
any  person  or  organization  who  is 
offering  anything  of  monetary  value  to  a 
Commission  employee  because  of  the 
employee's  official  position.  While  the 
Commission  is  not  part  of  the  executive 
branch,  we  have  historically  looked  to 
the  Office  of  Personnel  Management 
and  OGE  for  guidance  on  and  approval 
of  our  Part  19  rules.  This  amendment 
will  eliminate  the  exception  to  the 
prohibition  against  one-on-one  meals  for 
those  persons  who  cannot  directly 
benefit  from  the  Commission's 
regulatory  activities,  e.g.,  press 
organizations  not  affiliated  with  FCC 
licensees.' 

5.  We  find  that  prior  notice  and  public 
comment  procedures  are  unnecessary  to 
implement  these  revisions  of  general 
rules  of  agency  practice  and  procedure. 
5  U.S.C.  §  553(b)(3)(A). 

6.  In  view  of  the  foregoing  and 
pursuant  to  sections  303(r),  and  4(i)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  S§  303(r),  154(i)  and 
the  Office  of  Government  Ethics 
Memorandum  on  Acceptance  of  Food 
and  Refreshments  by  Executive  Branch 
Employees,  issued  October  23, 1987,  it  is 
hereby  ordered  that  Part  19  of  the 
Commission's  rules  is  amended  as  set 
forth. 

Federal  Communications  Commission. 
H.  Walker  Feaster,  lU. 

Acting  Secretary. 

List  of  Subjects  in  47  CFR  Part  19 

Conflict  of  interest. 

47  CFR  Part  19  is  amended  as  follows: 

PART  19— EMPLOYEE 
RESPONSIBILmES  AND  CONDUCT 

1.  The  authority  citation  for  Part  19 
continues  to  read: 

Authority:  E.0. 11222;  3  CFR.  1965  comp.,  5 
CFR  735.104,  unless  otherwise  noted. 

2.  In  47  CFR  Part  19,  Subpart  B— 
Ethical  and  Other  Conduct  and 
Responsibilities  of  Employees,  §  19.735- 
202  is  amended  by  adding  new 
paragraph  (a)(5).  to  read  as  follows: 


"  Immediately  upon  release  of  the  October  23. 
1987  Memorandum  from  OGE.  Commission 
employees  seeking  clearance  of  invitations  from  the 
Office  of  General  Counsel  were  advised  that  they 
are  not  permitted  to  accept  one-on-one  meals  from 
the  press. 


§  19.735-202    Gifts,  entertainment  and 
favors. 

*         *        *        •        • 

(a)  •   •   * 

(5)  Is  offering  anything  of  monetary 
value  to  an  employee  because  of  the 
employee's  official  position. 

***** 

3.  In  47  CFR  Part  19,  Subpart  B— 
Ethical  and  Other  Conduct  and 
Responsibilities  of  Employees,  section 
19.735-202  is  further  amended  by 
revising  the  reference  to  47  CFR  19.735- 
202(a)(l)-(3)  in  paragraph  (b)(2)  to  read 
47  CFR  19.735-202{a)(l)-(5),  and  a  new 
note  is  added  at  the  end  of  paragraph  b. 
to  read  as  follows: 
***** 

(b)  •  *  • 

***** 

Note:  These  situations  are  elaborated  upon 
in  an  Octolier  23. 1987.  Office  of  Govenunent 
Ethics  Memoradnum  on  Acceptance  of  Food 
and  Refreshments  by  Executive  Branch 
Employees. 
«  *  *  •  « 

[FR  Doc.  88-16893  Filed  7-26-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

1  Docket  No.  80482-8082] 

Ocean  Salmon  Rsheries  Off  ttie 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  closure  and  inseason 
adjustment. 

summary:  NOAA  announces  (1)  The 
closure  of  the  recreational  salmon 
fishery  in  the  exclusive  economic  zone 
(EEZ)  from  Klipsan  Beach,  Washington, 
to  Cape  Falcon,  Oregon,  to  ensure  that 
the  coho  quota  is  not  exceded,  and  (2) 
an  inseason  adjustment  to  the 
recreational  salmon  fishery  to  estabUsh 
a  closed  area  in  the  EEZ  from 
Leadbetter  Point  to  Klipsan  Beach. 
Washington,  effective  midnight,  July  24. 
1988.  The  Director,  Northwest  Region. 
NMFS  (Regional  Director),  has 
determined  in  consultation  with  the 
Pacific  Fishery  Management  Council 
(Council),  the  Washington  Department 
of  Fisheries  (WDF).  and  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  that  the  recreational  fisherj' 
quota  of  30.000  coho  salmon  for  the 
subarea  from  Klipsan  Beach  to  Cape 
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Falcon  will  be  reached  by  July  24, 1968. 
The  closure  is  necessary  to  conform  to 
the  preseason  announcement  of  1988 
management  measures.  The  inseason 
adjustment  to  establish  a  closed  area  is 
necessary  to  prevent  a  shift  in  fishing 
effort  into  the  adjacent  (Queets  River  to 
Klipsan  Beach)  subarea  which  remains 
open  to  recreational  fishing.  This  action 
results  in  an  overall  salmon  recreational 
fishery  closure  from  Leadbetter  Point. 
Washington  to  Cape  Falcon,  Oregon. 
This  action  is  needed  to  ensure 
conservation  of  coho  salmon. 
EFFECTIVE  date:  Closure  of  the  EEZ 
from  Leadbetter  Point,  Washington,  to 
Cape  Falcon,  Oregon,  to  recreational 
salmon  fishing,  is  effective  at  2400  hours 
local  time.  July  24. 1988.  Comments  on 
this  closure  will  be  received  through 
August  8, 1988. 

ADDRESS:  Comments  may  be  mailed  to 
RoUand  A.  Schmitten,  Director, 
Northwest  Region.  NMFS,  BIN  C15700, 
7600  Sand  Point  Way  NE..  Seattle,  WA 
98115-0070.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson  at  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  Part  661  specify  at 
S  661.21(a)(1)  that  "When  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  publishing  a  notice  in 
the  Federal  Register  under  §  661.23, 
close  the  commercial  or  recreational 
fishery,  or  both,  for  all  salmon  species  in 
the  portion  of  the  fishery  management 
area  to  which  the  quota  applies  as  of  the 
date  the  quota  is  projected  to  be 
reached." 

Management  measures  for  1988  were 
effective  on  May  1, 1988  (53  FR  16002, 
May  4, 1988).  The  1988  recreational 
fishery  for  all  salmon  species  in  the 
subarea  from  Klipsan  Beach, 
Washington,  to  Cape  Falcon,  Oregon, 
commenced  on  July  11, 1988  and  was 
scheduled  to  continue  through  the 
earliest  of  September  5, 1988  or  the 
attainment  of  either  a  subarea  quota  of 
30,000  coho  salmon  or  an  overall  quota 
of  29,800  chinook  salmon  north  of  Cape 
Falcon.  Based  on  the  best  available 
information,  the  recreational  fishery 
catch  in  the  subarea  is  projected  to 
reach  the  subarea  quota  of  30.000  coho 
salmon  by  midnight,  July  24, 1988  and 
therefore  should  be  closed  to  further 
fishing. 


Regulations  at  50  CFR  6ei.21(b)(v] 
provide  authority  to  establish  closed 
areas.  The  Council  at  its  July  13-14, 
1988,  meeting  recommended 
establishment  of  a  closed  area  from 
Leadbetter  Point  to  Klipsan  Beach, 
Washington,  upon  attainment  of  the 
Klipsan  Beach,  Washington,  to  Cape 
Falcon,  Oregon,  subarea  coho  quota. 
This  adjustment  is  intended  to  prevent  a 
shift  in  fishing  effort  of  vessels  that 
normally  operate  in  the  subarea  of 
Klipsan  Beach  to  Cape  Falcon  into  a 
portion  (Queets  River  to  Leadbetter 
Point]  of  the  adjacent  subarea  (Queets 
River  to  Klipsan  Beach)  to  the  north  that 
remains  open  to  recreational  salmon 
fishing.  According  to  the  best  available 
information,  this  increase  in  fishing 
effort  could  likely  result  in  earlier 
closure  of  the  recreational  fishery  in  the 
adjacent  northern  subarea  of  Queets 
River  to  Klipsan  Beach  if  this  action  is 
not  taken.  The  Regional  Director 
concurs  with  the  Council's 
recommendation. 

Therefore,  NOAA  issues  this  notice  to 
close  the  recreational  salmon  fishery  in 
the  EEZ  horn  Leadbetter  Point, 
Washington,  to  Cape  Falcon,  Oregon, 
(which  includes  a  portion  of  the  subarea 
from  Queets  River  to  Klipsan  Beach  and 
the  entire  subarea  from  Klipsan  Beach 
to  Cape  Falcon)  effective  midnight,  July 
24, 1988.  This  notice  does  not  apply  to 
Treaty  Indian  fisheries  or  to  other 
fisheries  which  may  be  operating  in 
other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Council,  WDF, 
and  ODFW  regarding  a  closure  of  the 
recreational  fishery  between  Leadbetter 
Point.  Washington,  and  Cape  Falcon. 
Oregon.  The  representatives  of  WDF 
and  ODFW  confirmed  that  Washington 
and  Oregon  will  close  the  recreational 
fishery  in  state  waters  adjacent  to  this 
area  of  the  EEZ  effective  midnight.  July 
24. 1988. 

Because  of  the  need  for  immediate 
action,  the  Secretary  has  determined 
that  good  cause  exists  for  this  notice  to 
be  issued  without  affording  a  prior 
opportunity  for  public  comment. 
Therefore,  public  comments  on  this 
notice  will  be  accepted  for  15  days  after 
the  effective  date,  through  August  8. 
1988. 

Other  Matters 

The  closure  for  Klipsan  Beach  to  Cape 
Falcon  is  authorized  by  50  CFR 
661.21(a)(1).  The  action  to  establish  a 
closed  area  from  Leadbetter  to  Klipsan 
Beach  is  authorized  by  50  CFR 
661.21(b)(l)(v).  Both  actions  are  in 
compliance  with  Executive  Order  12291. 


List  of  Subjects  in  50  CFR  Fart  661 

Fisheries,  Fishing,  Indians. 
(16  U.S.C.  1801  et  aeg.) 

Dated:  (uly  22, 1988. 
Ann  D.  Terbush, 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-10950  Filed  7-22-68:  5:05  am) 
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50  CFR  Part  661 
[Dockflt  No.  804«2-8082] 

Ocean  Salmon  Fistieries  Off  tfie 
Coasts  Of  Washington,  Oregon,  and 
California 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Notice  of  inseason  adjustment. 

summary:  NOAA  announces  an 
inseason  adjustment  to  the  recreational 
ocean  salmon  management  measures  in 
the  area  from  the  U.S.-Canada  border  to 
Cape  Falcon,  Oregon.  The  adjustment 
modifies  the  daily  bag  limit  in  this  area 
from  2  fish,  only  1  of  which  may  be  a 
chinook,  to  2  fish  of  any  species.  The 
Director,  Northwest  Region,  NMFS 
(Regional  Director),  has  determined  in 
consultation  with  representatives  of  the 
Pacific  Fishery  Management  Council, 
the  Washington  Department  of  Fisheries 
(WDF),  and  the  Oregon  Department  of 
Fish  and  Wildlife  (ODFW).  that  the 
adjustment  is  necessary  to  provide 
additional  opportunity  to  harvest 
chinook  salmon  and  to  prolong  the 
recreational  fishery.  This  action  is 
intended  to  maximize  the  harvest  of 
chinook  salmon  in  this  area  without 
exceeding  the  ocean  share  of  chinook 
and  coho  salmon  allocated  to  the 
recreational  fishery. 

EFFECTIVE  DATE:  Modification  of  the 
recreational  daily  bag  limit  in  the 
exclusive  economic  zone  (EEZ)  from  the 
U.S.-Canada  border  to  Cape  Falcon. 
Oregon,  is  effective  at  0001  hours  July 
24. 1988.  Comments  on  this  notice  will 
be  received  through  August  8, 1988. 

ADDRESS:  Comments  may  be  mailed  to 
Rolland  A.  Schmitten,  Director, 
Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700,  Seattle,  WA 
98115-0070.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson  at  206-526-6140. 


SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  are  codified  at  50  CFR  Part  661. 
Management  measures  for  1988  were 
effective  on  May  1, 1988  (53  FR  16002, 
May  4, 1988).  The  1988  recreational 
fishery  for  all  salmon  species  north  of 
Cape  Falcon,  Oregon,  is  managed  not  to 
exceed  subarea  recreational  quotas  for 
coho  salmon  or  an  overall  recreational 
quota  of  29,800  chinook  salmon.  This 
area  currently  is  open  to  recreational 
fishing  for  all  salmon  species  with  some 
restrictions,  including  a  daily  bag  limit 
of  2  fish  only  1  of  which  may  be  a 
chinook. 

According  to  the  best  available 
information  through  July  17,  landings 
from  the  U.S.-Canada  border  to  Cape 
Falcon,  Oregon,  indicate  the  likelihood 
that  the  recreational  seasons  in  this  area 
will  be  closed  due  to  the  attainment  of 
subarea  coho  quotas  with  a  substantial 
amount  of  the  overall  chinook  quota 
remaining  unharvested.  A  less 
restrictive  recreational  daily  bag  limit  is 
expected  to  provide  additional 
opportunity  to  harvest  chinook  salmon, 
to  maximize  the  allowable  harvest  of 
chinook  and  coho  salmon,  and  to 
prolong  the  recreational  fishery. 

Regulations  at  50  CFR  661.21{b)(iii) 
authorize  inseason  changes  in 
recreational  bag  limits.  Therefore, 
NOAA  issues  this  notice  to  adjust  the 
recreational  salmon  fishery  in  the  EEZ 
from  the  U.S.-Canada  border  to  Cape 
Falcon,  Oregon,  by  modifying  the  daily 
bag  limit  from  2  fish  only  1  of  which  may 
be  a  chinook,  to  2  fish  of  any  species, 
effective  0001  hours  local  time  July  24, 
1988. 

This  notice  does  not  apply  to  Treaty 
Indian  fisheries  or  to  other  fisheries 
which  may  be  operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  WDF,  and  ODFW 
regarding  an  adjustment  of  the 
recreational  fishery  between  the  U.S.- 
Canada border  and  Cape  Falcon, 
Oregon.  The  representatives  of  WDF 
and  ODFW  confirmed  that  Washington 
and  Oregon  will  manage  the 
recreational  fishery  in  state  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  federal  action. 

Because  of  the  need  for  immediate 
action,  the  Secretary  has  determined 
that  good  cause  exists  for  this  notice  to 
be  issued  without  affording  a  prior 
opportunity  for  public  comment. 
Therefore,  public  comments  on  this 
notice  will  be  accepted  for  15  days  after 
the  effective  d  te,  through  August  8, 
1988. 


Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21  (b](l)(ii]  and  is  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  22, 1988. 
Ann  D.  Terbush, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  88-16951  Filed  7-22-88;  5:05  pm] 
BILUNQ  CODE  3S10-22-M 


50  CFR  Part  675 
(Docket  No.  71147-6002] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  inseason  adjustment. 

summary:  NOAA  announces  the 
apportionment  of  amounts  of  Pacific  cod 
to  joint  venture  processors  (JVP)  under 
provisions  of  the  Fishery  Management 
Plan  for  the  Croundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  The  intent  of  this  action  is  to 
assure  optimum  use  of  "other  flatfish" 
by  allowing  continued  retention  of 
Pacific  cod  by  JVP  fisheries. 

DATES:  Effective  July  22, 1988. 
Comments  will  be  accepted  through 
August  8, 1988. 

ADDRESS:  Comments  should  be  mailed 
to  James  W.  Brooks,  Acting  Director, 
Alaska  Region,  National  Marine 
Fisheries  Services,  P.O.  Box  21668, 
Juneau,  AK  99802-1668,  or  be  delivered 
to  Room  453,  Federal  Building,  709  West 
Ninth  Street,  Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  E.  Smoker  (Fishery  Management 
Biologist,  NMFS),  907-586-7230. 

supplementary  information:  The  FMP 

governs  the  groundfish  fishery  in  the 
U.S.  exclusive  economic  zone  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  (Council)  and  is 
implemented  by  rules  appearing  at  50 
CFR  611.93  and  Part  675. 

The  total  allowable  catch  (TAC)  for 
various  groundfish  species  is 
apportioned  initially  among  domestic 
annual  harvest  (DAH),  reserves,  and  the 
total  allowable  level  of  foreign  fishing 


(TALFF).  The  reserve  and  DAH 
amounts,  in  turn,  are  to  be  apportioned 
to  DAH  and/or  TALFF  during  the  fishing 
year,  under  50  CFR  611.93(c)  and 
675.20(b).  As  soon  as  practicable  after 
April  1,  June  1,  August  1,  and  on  such 
other  dates  as  are  necessary,  the 
Secretary  of  Commerce  apportions  to 
JVP  the  part  of  domestic  annual 
processing  (DAP)  that  he  determines 
will  not  be  harvested  by  U.S.  vessels 
and  delivered  to  U.S.  processors  during 
the  remainder  of  the  year,  unless  such 
apportionments  would  adversely  affect 
the  conservation  of  groundfish  resources 
or  prohibited  species. 

The  initial  specifications  of  DAP  for 
1988  were  based  on  the  projected  needs 
of  the  U.S.  processing  industry  as 
assessed  by  a  mail  survey  sent  by  the 
Director,  Alaska  Region,  NMFS 
(Regional  Director)  to  fishermen  and 
processors  in  October  1987.  After  15 
percent  of  the  Bering  Sea  and  Aleutian 
Islands  (BSAI)  TAC  was  placed  in  the 
non-specific  reserve,  as  required  at  50 
CFR  675.20(a)(3),  the  initial 
specifications  for  DAP  were  determined, 
and  the  remaining  amounts  were 
provided  to  JVP  (53  FR  894,  January  14, 
1988).  No  initial  specification  was 
provided  for  TALFF  because  DAH 
requirements  exceeded  TAC. 

On  January  14  (53  FR  894)  JVP  was 
supplemented  by  804  mt  of  the  non- 
specific reserve  to  provide  necessary 
bycatch  of  Greenland  turbot.  Pacific 
ocean  perch,  rockfish,  sablefish,  and 
squid.  On  April  14  (53  FR  12772,  April  19. 
1988),  JVP  was  supplemented  by  24,000 
mt  of  the  non-specific  reserve  to  provide 
additional  amounts  of  yellowfin  sole, 
"other  flatfish,"  and  Pacific  cod  in  order 
to  allow  joint  venture  operations  to 
continue  without  interruption.  At  its 
April  meeting,  the  Council 
recommended  that  the  Regional  Director 
supplement  the  JVP  for  pollock  in  the 
Bering  Sea  by  100,000  mt.  On  May  5  (53 
FR  16552,  May  10, 1988),  JVP  was 
supplemented  by  135,030  mt  of  the  non- 
specific reser\'e  to  provide  the 
recommended  amount  of  pollock  and 
necessary  bycatch  amounts  of 
Greenland  turbot,  "other  flatfish," 
Pacific  cod,  and  "other  species." 

In  early  May,  the  Regional  Director 
completed  a  second  survey  to  determine 
DAP  needs.  On  May  20  (53  FR  19303, 
May  25, 1988)  JVP  was  supplemented  by 
96,000  mt  of  the  non-specific  reserve  to 
provide  additional  amounts  of  pollock, 
arrowtooth  flounder,  and  "other 
flatfish,"  and  DAP  was  supplemented  by 
10,000  mt  of  the  non-specific  reserve  to 
provide  an  additional  amount  of  "other 
flatfish."  On  June  17  (63  FR  23402.  June 
22, 1988)  JVP  was  supplemented  by  6,770 
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mt  of  the  non-specific  reserve  to  provide 
additional  amounts  of  Aleutian  Islands 
subarea  pollock,  and  Greenland  turbot. 


On  July  11  (53  FR  26599.  July  14, 1988) 
)VP  was  supplemented  by  1,200  mt  from 
DAP  to  provide  bycatch  amounts  of 


Aleutian  Islands  subarea  Pacific  ocean 
perch  and  "other  rockfish." 
Reapportionment 


Table  1.— Bering  Sea/ Aleutian  Islands  Reapportionments  of  TAG 

[AH  values  are  In  metric  tons] 


Current 


This  actxxi 


Revised 


Pacific  cod 

(TAC  =  200,000;  ABC  =  385.000) . 
Total  (TAC= 2.000,000) 


DAP 

JVP 
DAP 
JVP 
Reserves 


87.416 

100.584 

801.320 

1.171,284 

27.396 


-5.000 
+  5.000 
-5,000 
+  5.000 


82.416 

105.584 

796,320 

1,176,284 

27,396 


The  following  actions  are  taken  by 
this  notice  to  reapportion  groundfish 
from  DAP  to  JVP  fisheries. 

To  the  BSIA  JVP 

In  the  Bering  Sea  subarea,  about  20 
U.S.  catcher  boats  delivering  fish  to  a 
dozen  foreign  processors  are  conducting 
directed  fisheries  on  "other  flatfish"  and 
have  intermittently  experienced  high 
bycatch  amounts  to  Pacific  cod.  At 
current  catch  rates,  the  current  JVP  of 
Pacific  cod  is  in  danger  of  being  reached 
in  the  near  future.  Should  its  JVP  be 
reached.  Pacific  cod  would  be  required 
to  be  discarded,  resulting  in  wastage 
and  reduced  income  to  U.S.  fishermen 
who  would  otherwise  be  paid  for 
retained  and  processed  amounts. 

The  current  DAP  catch  (34,542  mt)  of 
Pacific  cod  is  only  40  percent  of  the 
87,416  mt  DAP  quota.  The  results  of  the 
NMPS  May  DAP  survey  indicated  an 


expected  catch  of  38,015  mt  by  the  end 
of  the  second  quarter.  For  this  reason, 
the  Regional  Director  has  determined 
that  the  current  DAP  amount  for  Pacific 
cod  is  excess  to  DAP  needs  in  1988. 
Therefore,  5,000  mt  of  the  DAP  amount 
for  Pacific  cod  is  transferred  to  JVP  to 
provide  bycatch  in  JVP  fisheries. 

This  apportionment  does  not  result  in 
overfishing  of  Pacific  cod  stocks,  as  the 
resulting  species  TAG  does  not  exceed 
its  AEG. 

Classification 

This  action  is  taken  under  the 
authority  of  50  GFR  675.20(b)  and 
complies  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment.  Immediate  effectiveness  of 
this  notice  is  necessary  to  benefit 


domestic  fishermen  who  otherwise 
would  have  to  discard  substantial 
ariounts  of  Pacific  cod  if  non-retention 
was  required  as  a  result  of  achieving  a 
previously  specified  JVP  amount. 
However,  interested  persons  are  invited 
to  submit  comments  in  writing  to  the 
address  above  for  15  days  after  the 
effective  date  of  this  notice. 

List  of  Subjects  in  50  GFR  Part  675 

Fish.  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  IB  U.S.C.  1801  et  seq. 
Dated:  July  22. 1988. 
Ann  D.  Terbush, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-16949  Filed  7-22-88;  5:13  pm] 
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This  section  of  the   FEDERAL   REGISTER 
contains   notices   to  the   public   of   the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the' final 
rules. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  208 
[Order  No.  1292-88] 

Aliens  and  Nationality;  Asylum  and 
Withholding  of  Deportation 
Procedures 

agency:  Executive  Office  For 
Immigration,  Justice. 
ACTION:  Proposed  rule. 

summary:  This  proposed  amendment  to 
8  CFR  208.10  would  make  certain 
grounds  for  the  mandatory  denial  of 
asylum  claims,  such  as  an  alien's 
conviction  of  a  particularly  serious 
crime  in  the  United  States,  directly 
applicable  and  binding  on  applications 
for  asylum  that  are  filed  during 
deportation  or  exclusion  proceedings.  In 
addition,  it  would  clarify  the  authority  of 
immigration  judges  to  deny  an 
application  for  asylum  or  withholding  of 
deportation  for  mandatory  reasons 
without  an  unnecessary  evidentiary 
hearing  into  other  aspects  of  an  aliens 
case.  The  clarification  is  necessary 
because  of  recent  appellate  decisions 
calling  into  question  the  pre-existing 
authority  of  the  Board  of  Immigration 
Appeals  (Board),  and  concomitantly  the 
immigration  judges,  to  pretermit 
evidentiary  hearings  on  such 
applications  and  to  deny  them  because 
of  ineligibility.  This  proposed  rule  would 
also  remove  language  that  does  not 
reflect  the  actual  procedure  before 
immigration  judges  considering  asylum 
applications  in  deportation  or  exclusion 
proceedings. 

DATES:  Written  comments  must  be 
received  on  or  before  August  26, 1988. 
ADDRESS:  Please  submit  written 
comments  in  triplicate  to  Gerald  S. 
Hurwitz,  Counsel  to  the  Director. 
Executive  Office  For  Immigration 
Review,  Suite  1609,  5203  Leesburg  Pike. 
Falls  Church.  Virginia  22041.  Telephone 
(703) 756-6470 


FOR  FURTHER  INFORMATION  CONTACT: 

For  General  Information:  Gerald  S. 
Hurwitz,  Counsel  to  the  Director. 
Executive  Office  For  Immigration 
Review.  Suite  1609.  5203  Leesburg  Pike. 
Falls  Church.  Virginia  22041.  Telephone: 
(703)  756-6470. 

For  Specific  Information:  Gerald  S. 
Hurwitz,  Counsel  to  the  Director, 
Executive  Office  For  Immigration 
Review,  Suite  1609.  5203  Leesburg  Pike, 
Falls  Church,  Virginia  22041.  Telephone: 
(703)  75&-b470;  or 

Ralph  Thomas,  Deputy  Assistant 
Commissioner,  Refugee.  Asylum  and 
Parole,  Immigration  and  Naturalization 
Service,  425  Eye  Street,  NW.. 
Washington,  DC  20536.  Telephone:  (202) 
633-5463;  or  Robert  C.  Hill,  Deputy 
Director  and  Counsel,  Asylum  Policy 
and  Review  Unit,  Department  of  Justice. 
10th  and  Constitution  Ave.,  NW.,  Room 
6213,  Washington,  DC  20530.  Telephone: 
(202)  633-2415:  or 

Donald  A.  Couvillon,  Attorney,  Office 
of  Immigration  Litigation,  Civil  Division. 
Department  of  Justice,  Washington.  DC 
20530.  Telephone:  (202)  272^397. 
SUPPLEMENTARY  INFORMATION:  The 
Refugee  Act  of  1980  provides  two 
potential  avenues  of  relief  for  aliens  in 
the  United  States  who  believe  they 
would  face  persecution  abroad.  First, 
section  243(h)  of  the  Immigration  and 
Nationality  Act,  8  U.S.C.  1253(h), 
provides  for  the  withholding  of 
deportation  as  to  certain  aliens  by 
specifying  that  the  Attorney  General 
shall  not  deport  an  alien  to  a  country  if 
the  alien's  life  or  freedom  would  be 
threatened  in  that  country  on  account  of 
race,  religion,  nationality,  membership 
in  a  particular  social  group,  or  political 
opinion.  Second,  section  208  of  the 
Immigration  and  Nationality  Act,  8 
U.S.C.  1158,  requires  the  Attorney 
General  to  establi.sh  p.^ocedures  for 
aliens  who  have  managed  to  get  to  the 
United  States  to  apply  for  asylum,  and 
permits  the  Attorney  General  to  grant 
asylum,  in  his  discretion,  to  any  such 
alien  who  qualifies  as  a  refugee  because 
of  persecution  or  a  well-founded  fear  of 
persecution  on  account  of  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion. 

Section  243(h)  withholding  of 
deportation  is  mandatory  for  qualiftying 
aliens.  However,  section  243(h)(2) 
specifically  excludes  from  protection 
certain  aliens,  regardless  of  whether 
their  lives  or  freedom  would  be 


threatened  upon  return  to  the  country  of 
prospective  deportation.  The  statute 
thus  states  that  its  benefits  "shall  not 
apply  to  any  alien  if  the  Attorney 
General  determines  that — (A)  the  alien 
ordered,  incited,  assisted,  or  otherwise 
participated  in  the  persecution  of  any 
person  *  *  *  ;  (B)  the  alien,  having  been 
convicted  by  a  final  judgment  of  a 
particularly  serious  crime,  constitutes  a 
danger  to  the  community  of  the  United 
States:  (C)  there  are  serious  reasons  for 
consideration  that  the  alien  has 
committed  a  serious  nonpolitical  crime 
outside  the  United  States  prior  to  [his] 
arrival  '  *  * ;  or  (D)  there  are  reasonable 
grounds  for  regarding  the  alien  as  a 
danger  to  the  security  of  the  United 
States." 

Section  208.  the  discretionary  asylum 
provision,  contains  no  such  mandatory 
denial  grounds,  except  that  an  alien 
must  be  a  "refugee"  to  qualify  for 
ayslum,  and  aliens  who  have  persecuted 
others  cannot  qualify  as  "refugees" 
under  8  U.S.C.  1101(a){42).  By  regulation, 
however,  the  grounds  for  the  mandatory 
denial  of  withholding  of  deportation 
were  incorporated  into  the  provisions 
requiring  the  denial  of  asylum 
applications  presented  to  district 
directors  of  the  Immigration  and 
Naturalization  Service.  8  CFR  208.8(f) 
(1987).  The  obvious  intent  of  this 
regulation  was  to  exercise  the  Attorney 
Gereral's  discretion  in  such  a  fashion  as 
to  preclude  a  grant  of  asylum  for  an 
alien  who  Congress  had  barred  from 
obtaining  even  the  njore  limited,  country 
specific  relief  of  withholding  of 
deportation. 

"The  design  of  the  regulation,  however, 
was  imperfect;  it  did  not  specifically 
extend  to  the  adjudication  of  asylum 
applications  by  immigration  judges  and 
the  Board  of  Immigration  Appeals  in 
exclusion  and  deportation  proceedings. 
This  proposal  would  eliminate  any 
question  in  this  respect.  In  addition, 
both  immigration  judges  and  the  Board 
have  long  exercised  authority  to  limit 
the  scope  of  their  inquiry,  and  thus  the 
scope  of  the  necessary  factual  hearing, 
on  applications  for  various  forms  of 
relief  from  deportation,  if  it  became 
obvious  that  relief  ultimately  would  be 
denied  either  in  the  exercise  of 
discretion  or  because  of  statutory 
ineligibility.  This  procedure  has  allowed 
the  immigration  judges  and  the  Board  to 
dispense  with  evidentiary  hearings  on 
issues  relating  to  the  application  that 


28232 


Federal  Register  /  Vol.  53.  No.  144  /  Wednesday.  July  27.  1988  /  Proposed  Rules 


are  unnecessary  to  the  resolution  of  the 
particular  case.  Indeed,  the  Supreme 
Court  has  upheld  the  authority  of  the 
Board  to  avoid  unnecessary  inquiry  into 
ail  aspects  of  an  alien's  claim  for  relief 
when  a  dispositive  ground  can  be 
identified.  INS  v.  Bagamasbad.  429  U.S. 
24  (1976).  See  INS  v.  Rios-Pineda,  105 
set.  2098  (1985);  INS  v.  Phinpathya,  484 
U.S.  183  (1984):  INS  v.  Jong  Ha  Wang. 
450  U.S.  139  (1981). 

Recently,  however,  the  authority  of 
the  Board  and  immigration  judges  to 
pretermit  unnecessary  evidentiary 
hearings,  specifically  in  cormection  with 
asylum  applications,  has  been  called 
into  question  in  some  circuits.  Arauz  v. 
Rivkind.  834  F.2d  979  (11th  Cir.  Dec.  31, 
1987),  Petition  for  rehearing  filed  (Feb. 
19. 1988);  Castro-ORyan  v.  INS.  821  F.2d 
1415  (9th  Cir.  1987),  Petition  for 
rehearing  filed  (Aug.  27, 1987); 
Shahandeh/Pey  v.  INS.  831  F.2d  1384 
(7th  Cir.  1987).  In  Arauz  v.  Rivkind.  for 
example,  the  Eleventh  Circuit  concluded 
that  an  immigration  judge  had  erred  in 
refusing  to  take  evidence  on  the 
likelihood  of  an  alien's  persecution 
abroad,  despite  the  fact  that  the 
immigration  judge  found  the  alien  not  to 
merit  a  favorable  exercise  of  discretion 
because  he  had  been  convicted  of 
conspiracy  to  possess  with  intent  to 
distribute  marijuana.  The  Court  in  Arauz 
reached  its  decision  by  focusing  largely 
on  the  precise  wording  of  the  regulations 
respecting  asylum  determinations,  and 
particularly  on  those  aspects  of  the 
regulations  which,  in  8  CFR  208.10(c). 
provide  that  an  alien  "may  present 
evidence  for  the  record."  and  which,  in  8 
CFR  208.10(f),  limit  the  binding  effect  of 
a  criminal  conviction  for  an  admittedly 
"particularly  serious  crime"  to  INS 
district  director  asylum  decisions. 

The  purpose  of  the  proposed  rule  is  to 
overcome  the  line  of  decisions, 
represented  by  Arauz.  which  would 
require  full  evidentiary  hearings  on  all 
aspects  of  asylum  claims,  and  to  correct 
the  oversight  in  the  regulations 
respecting  the  applicability  of  the 
mandatory  grounds  for  denial  of  asylum 
applications  to  any  such  claims 
advanced  in  deportation  and  exclusion 
proceedings.  The  proposed  rule  would 
accomplish  this  by  changing  the 
regulations  in  two  respects.  First,  with 
one  exception,  it  would  make  the 
grounds  for  the  mandatory  denial  of 
asylum  that  presently  apply  to  such 
applications  before  district  directors 
(i.e.,  those  applications  made  outside  of 
deportation  and  exclusion  proceedings) 
also  clearly  apply  to  applications  that 
are  made  in  the  context  of  exclusion  and 
deportation  proceedings  before 
immigration  judges.  Second,  it  would 


make  it  clear  that  immigration  judges 
have  the  authority  to  limit  evidentiary 
hearings  on  asylum  claims  to  only  those 
matters  they  find  to  be  dispositive  of  the 
application,  and  that  no  inquiry  is 
necessary  respecting  questions  beyond 
the  issues  controlling  the  outcome  of  the 
case. 

This  proposed  rule  would  add  new 
language  to  8  CFR  208.10(c)  to  make  it 
clear  that  a  full  hearing  is  not  required 
with  respect  to  issues  that  do  not  form 
the  basis  for  the  resolution  of  a  case. 
There  are  presently  69  immigration 
judges  sitting  nationwide  to  hear  cases. 
In  Fiscal  Year  1987,  these  judges 
received  86,873  new  cases,  including 
8.659  asylum  applications,  and  the  Board 
received  8,204  new  appeals.  The  effect 
of  the  Arauz  decision,  as  well  as  the 
other  similar  cases,  would  be  to  require 
prolonged  evidentiary  hearings 
exploring  issues  that  are  irrelevant  to 
the  decision.  If  it  is  apparent  at  the 
outset,  or  early  on  in  the  process,  that 
the  alien  is  ineligible  for  asylum  or 
withholding  of  deportation,  the 
immigration  judge  should  be  able  to 
forgo  an  evidentiary  hearing  on 
questions  extraneous  to  the  decision.  By 
authorizing  the  pretermission  of  an 
evidentiary  hearing,  the  immigration 
judge  can  dispense  with  unnecessary 
and  time  consuming  factual  hearings  on 
nondispositive  issues.  The  limited 
immigration  judge  resources  will  thus  be 
better  employed  in  addressing  other 
cases,  rather  than  in  continuing  to 
explore  nondeterminative  questions  in 
asylum  cases. 

The  immigration  judge  fact-finder  can 
continue  to  have  the  flexibility  to 
address  the  issues  that  are,  in  his 
discretion,  appropriate  to  the 
adjudication  of  the  application.  He  can, 
for  example,  hear  evidence  on  only  the 
claim  of  persecution,  or  on  only  a 
ground  for  the  possible  mandatory 
denial  (e.g.,  a  criminal  record),  or  on 
both  persecution  and  possible  grounds 
for  the  mandatory  or  discretionary 
denial  of  the  claim,  depending  on  what 
appears  warranted  by  the  facts  of  each 
case.  The  immigration  judge,  however, 
would  not  be  required  to  follow  an 
inflexible  approach  respecting  the  scope 
of  the  hearing  on  the  persecution 
aspects  of  the  case. 

A  corresponding  change  is  proposed 
to  §  208.10(b),  which  deals  with  the 
adjournment  of  exclusion  and 
deportation  proceedings  to  obtain 
advisory  opinions  from  the  Bureau  of 
Human  Rights  and  Humanitarian  Affairs 
of  the  Department  of  State.  The  new 
language  would  not  require  such  an 
adjournment  if  an  alien  were  barred 
from  asylum  by  virtue  of  certain  grounds 


set  forth  in  §  208.8(f).  This  would  merely 
reflect  the  current  interpretation  of  this 
provision  by  the  Board.  Matter  of 

Carballe, I&N  Dec ,  Interim 

Decision  3007  (BIA  1986). 

In  additon,  §  208.10(f)  would  be 
amended  by  extending  to  immigration 
judge  and  Board  determinations  the 
mandatory  grounds  for  denial  of  asylum 
already  found  in  S  208.8(f)(1)  and 
applicable  before  district  directors,  with 
one  exception,  in  keeping  with  the 
proposed  regulations  covering  all 
aspects  of  asylum  adjudications,  which 
are  published  at  53  FR  11300  (April  8. 
1988),  evidence  of  criminal  activity  not 
subject  to  United  States  jurisdiction 
which  would  preclude  withholding  of 
deportation  is  not  retained  as  a 
mandatory  basis  for  denial  of  asylum, 
but  will  be  considered  in  connection 
with  the  exercise  of  discretion. 

An  alien  must  show  a  greater  chance 
of  his  being  persecuted  in  order  to  be 
eligible  for  witholding  of  deportation 
than  to  be  eligible  for  asylum.  Compare 

INS  V  Cardoze-Fonseca. U.S. , 

107  S.Ct.  1207  (1987),  with  INS  v.  Stevic, 
467  U.S.  407  (1984).  Notwithstanding 
both  the  required  showing  of  a  threat  to 
life  of  freedom,  and  the  higher 
probability  of  persecution  necessary  to 
obtain  rehef  under  section  243(h), 
Congress  declared  that  certain  conduct 
would  be  an  absolute  bar  to  a  grant  of 
withholding  of  deportation,  such  as  an 
alien's  conviction  for  a  particularly 
serious  crime.  Although  the  asylum 
statue  contains  no  similar  absolute 
preclusion,  conduct  which  is  serious 
enough  to  preclude  withholding  of 
deportation  would,  in  general,  also 
appear  serious  enough  to  bar  a  grant  of 
asylum,  regardless  of  the  other  factors 
present  in  the  case.  This  approach  has 
long  been  reflected  in  the  regulations 
governing  district  director  adjudications. 
Except  for  the  change,  reference  above, 
respecting  foreign  criminal  activity,  the 
proposed  rule  merely  would  bring  the 
regulations  governing  immigration  judge 
determinations  into  conformity  with  the 
rule  that  now  governs  the  district 
directors. 

The  current  language  contained  in 
§  208.10(f)  would  be  deleted,  because  it 
does  not  reflect  the  actual  procedure 
that  is  used  for  the  consideraion  of 
asylum  and  withholding  of  deportation 
applications  before  immigrantion  judges. 
This  revision  would  bring  the  section 
into  conformity  with  the  procedure 
outlined  in  §§  236.3(a)  and  242.17(c). 

Finally,  this  minor  set  of  revisions  to 
the  existing  asylum  regulations  is  being 
proposed  at  this  time,  notwithstanding 
the  more  comprehensive  revision  that  is 
already  under  consideration.  See  53  FR 
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11300  (April  6. 1988);  52  FR  32552  (Aug. 
28. 1987):  52  FR  48776  (Dec.  10, 1987). 
That  more  comprehensive  package  of 
asylum  regulations  is  likely  to  be  subject 
to  greater  comment  and  debate  than  is 
this  modest  proposal,  and  the  ultimate 
effective  date  of  any  comprehensive 
rulemaking  will  likely  be  delayed 
because  of  the  implementation  problems 
associated  with  the  magnitude  of  the 
proposed  changes  to  the  system.  No 
similar  administrative  difficulties  should 
be  connected  with  this  minor  correction. 
Moreover,  there  is  need  for  an 
immediate  correction,  because  of  the 
potentional  adverse  impact  of  decisions 
such  as  Arauz  v.  Rivkind  on  the 
immigration  judge  hearing  process.  In 
accordance  with  5  U.S.C.  605(b),  the 
Attorney  General  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  is  not  a  major  rule  within  the 
meaning  of  secton  1(b)  of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  208 

Aliens,  Asylum,  Immigration. 

Accordingly,  it  is  proposed  to  amend 
Chapter  I  of  Title  8  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  208— ASYLUM  PROCEDURES 

1.  The  authority  citation  for  Part  208  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1158, 1253. 

2.  The  first  sentence  of  §  208.10(b)  is 
revised  to  read  as  follows: 

§208.10    Asylum  request*  in  exclusion  or 
deportation  proceedings. 

*  *  «  •  * 

(b)  BHRHA  advisory  opinion.  When 
the  asylum  request  is  filed,  the  hearing 
will  be  adjourned  for  the  purpose  of 
requesting  an  advisory  opinion  from 
BHRHA,  unless  the  application  is  denied 
solely  by  virtue  of  the  provisions  of 
§  208.8(f|(l)(iii),  (iv)  or  (vi).  *  •  * 

•  *  *  *  4 

3.  Section  208.10(c)  is  amended  by 
inserting  the  following  language 
between  the  first  and  second  sentences: 


(c)  *  *  *  An  Immigration  Judge  may 
limit,  in  the  exercise  of  discretion,  the 
scope  of  any  evidentiary  hearing 
concerning  asylum  or  withholding  of 
deportation  to  those  matters  that  are 
dispositive  of  the  application.  An 
evidentiary  hearing  extending  beyond 
the  basis  for  a  mandatory  denial  is  not 
required  with  respect  to  an  asylum 
application  if  such  a  basis  is  found  to 
exist,  or  with  respect  to  a  withholding  of 
deportation  application  if  any  preclusion 


under  section  243(h)(2)  of  the  Act  is 
found  to  exist.  *  *  * 

***** 

4.  Section  208.10(f)  is  revised  to  read 
as  follows: 

***** 

(f)  Denial.  The  provisions  of 
§  208.8(f)(1),  other  than  subparagraph 
(v),  shall  apply  to  the  adjudication  of 
asylum  applications  in  deportation 
proceedings  under  section  242(b)  of  the 
Act  and  exclusion  proceedings  under 
section  236  of  the  Act. 

Dated:  July  20.  1988. 
Edwin  Meese  III, 
Attorney  General. 
[FR  Doc.  88-16912  Filed  7-2&-88;  8;45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  210 

Federal  Payments  Made  Through 
Financial  Institutions  by  the 
Automated  Clearing  House  Method 

AGENCY:  Financial  Management  Service, 

Fiscal  Service,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUIMMARY:  There  are  four  reasons  for 
this  revision  of  31  CFR  Part  210.  First,  to 
clarify  the  breadth  of  payments 
governed  by  these  regulations.  In 
addition  to  the  benefit  payments 
enumerated  in  the  current  text  of  31  CFR 
210.2(d),  these  regulations  apply  to 
nonbenefit  payments,  including  but  not 
limited  to,  vendor  payments.  Internal 
Revenue  Service  tax  refunds,  savings 
bonds,  grants,  and  loans.  This  part,  as 
its  title  suggests,  generally  applies  to  all 
Federal  payments  through  financial 
institutions  by  the  Automated  Clearing 
House  (ACH)  method.  Second,  a  section 
on  prenotification  is  added  to  establish 
the  framework  for  these  messages. 
Third,  provisions  are  added,  expressly 
applying  the  ACH  method  of  payment  to 
discretionary  allotments  of  Federal 
employees'  wage  and  salary  payments. 
Fourth,  other  minor  changes  are  needed 
including  the  expansion  of  the  definition 
of  financial  institution  and  the  addition 
of  a  paragraph  to  cover  instances  of 
termination  of  enrollments  due  to  the 
closing  of  a  financial  institution.  This 
revision  will  address  these  needs. 

DATE:  Comments  on  this  proposed  rule 
must  be  received  by  September  26, 1988. 
ADDRESS:  Comments  may  be  mailed  to 
the  Policy  Research  Branch,  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury,  Room  328,  Liberty 


Center.  401  14th  Street,  SW., 

Washington,  DC  20227. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Pedone,  (202)  287-0347. 

SUPPLEMENTARY  INFORMATION:  Part  210 
of  Title  31  of  the  Code  of  Federal 
Regulations  sets  forth  the  rights  and 
liabilities  of  the  Federal  Government, 
the  financial  institution  and  the  recipient 
where  a  recipient  of  Federal 
Government  payments  authorizes  Direct 
Deposit  of  the  payments  and  the 
payments  are  made  by  the  ACH  method. 
The  regulations  in  this  part  were 
promulgated  in  1975  and  revised  in  1976. 
1984.  and  1987.  Since  that  time,  it  has 
become  apparent  that  the  regulations 
need  clarification  and  improvement  in  a 
number  of  respects.  Notably,  we 
propose  to  clarify  that  the  coverage  of 
the  regulations  includes  all  nonbenefit 
payments  in  response  to  a  Financial 
Management  Service  (a  bureau  of  the 
United  States  Department  of  the 
Treasury)  objective  to  increase  the 
utilization  of  the  ACH  method  for 
Federal  Government  payments. 
Accordingly,  Subpart  A  is  expanded  to 
clarify  the  breadth  of  payments 
governed  by  these  regulations  which 
generally  apply  to  all  Federal  payments 
through  financial  institutions  by  the 
Automated  Clearing  House  (ACH) 
method. 

There  are  a  number  of  new  definitions 
found  in  these  proposed  regulations  at 
§  210.2,  including  definitions  of 
allotment,  allottee,  allotter, 
discretionary  allotments,  employee,  and 
nonbenefit  payment.  The  current 
definition  of  "Financial  institution"  has 
been  expanded  to  cover  the  case  where 
a  financial  institution  maintains  an 
account  with  a  correspondent  rather 
than  with  the  Federal  Reserve  Bank  and 
adds  the  following  sentence,  "Where  a 
financial  institution  utilizes  the  services 
of  a  correspondent  bank,  the  term 
fiancial  institution  shall  include  a 
designated  correspondent."  The  current 
definition  of  "Payment"  has  been 
expanded  to  include  nonbenefit 
payments.  The  current  definition  of 
"Payment  institution"  has  been  modified 
to  change  the  phrase  "similar  writing"  to 
read  "similar  document"  to  describe 
more  accurately  the  medium  on  which  a 
payment  instruction  may  be  contained. 
Finally,  the  current  definition  of 
"Recipient"  has  been  expanded  to  mean 
a  person,  corporation,  or  other  public  or 
private  entity  which  is  authorized  by  a 
program  agency  to  receive  benefit  or 
nonbenefit  payments  from  the  Federal 
Government.  "Recipient"  includes  a 
natural  person  or  entity  authorized  by  a 
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program  agency  to  receive  benefit 
payments  for  a  beneficiary. 

A  new  paragraph  designated 
§  210.4(c)(5)  has  been  added  to  cover 
instances  of  termination  of  enrollments 
due  to  the  closing  of  a  financial 
institution. 

Changes  have  been  made  to  §  210.6(e) 
to  reflect  that  the  Federal  Reserve  Bank 
will  now  be  required  to  make  the 
amount  specified  in  a  nonbenefit 
payment  available  for  withdrawal  from 
a  financial  institution's  books  on  the 
payment  date.  This  is  consistent  with 
current  usage  in  the  commercial  world 
and  other  Treasury  programs  such  as 
TREASURY  DIRECT  and  State  and  local 
Government  payments.  Treasury  has 
made  an  exception  to  this  rule  by 
requiring  that  benefit  and  salary 
payments  be  made  available  to  the 
recipient  at  the  opening  of  business  on 
payment  date  in  the  interest  of 
promoting  the  use  of  Direct  Deposit  and 
will  continue  with  this  policy  for  these 
payments  only. 

Benefit  and  salary  payments  (and 
allotments  therefrom)  will  continue  to 
be  made  available  for  withdrawal  by 
the  opening  of  business  on  the  payment 
date. 

A  parallel  change  has  been  made  to 
§  210.7(d)  which  also  requires  financial 
institutions  to  make  the  amount 
specified  in  a  nonbenefit  payment 
instruction  available  for  withdrawal  or 
other  use  by  the  recipient  on  the 
payment  date.  Again,  benefit  and  salary 
payments  (and  allotments  therefrom) 
will  continue  to  be  made  available  for 
withdrawal  not  later  than  the  opening  of 
business  on  the  payment  date. 

Section  210.8  has  been  added  to 
establish  the  framework  for  sending 
prenotification  messages  to  financial 
institutions  prior  to  the  first  payment. 
Shortly  before  the  initial  payment  is  to 
occur,  the  Government  may  send  the 
financial  institution  a  prenotification 
message  to  alert  it  to  the  fact  that  a 
future  ACH  payment  will  be  made. 
Prenotification  also  provides  an 
opportunity  for  verification  by  the 
financial  institution  of  the  accuracy  of 
the  account  information.  All  the 
information  relating  to  the  ACH 
payment,  except  the  amount  of  the 
payment,  will  be  provided  so  that  the 
information  can  be  verified  by  the 
financial  institution.  Policy 
determinations  regarding  the  use  of 
prenotification  may  be  made  from  time 
to  time  by  the  Service  with  any  class  of 
ACH  payments.  Prenotification  is  an 
optional  mechanism  that  typically  will 
be  used  for  non-benefit  payment  files. 
Prenotification  procedures  will  be 
published  as  amendments  to  The  Green 
Book. 


A  new  Subpart  C  has  been  added  to 
establish  the  framework  by  which 
Federal  Government  employees  may 
make  discretionary  allotment  payments 
directly  from  there  wage  and  salary 
payments  by  ACH  to  a  third  party 
account. 

The  changes  and  new  procedures  will 
be  published  as  amendments  to  The 
Green  Book  on  Direct  Deposit. 

Treasury  has  determined  that  this  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required.  It  is 
hereby  certified  pursuant  to  the 
Regulatory  Flexibility  Act  that  this 
revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
Regulatory  Flexibility  Act  analysis  is 
not  required. 

List  of  Subjects  in  31  CFR  Part  21C 

Banks,  banking.  Electronic  funds 
transfer.  Federal  Reserve  System. 

Accordingly,  31  CFR  Part  210  is 
amended  as  follows: 

PART  210— [AMENDED] 

1.  The  table  of  contents  is  revised  to 
read  as  follows: 

Subpart  A — General 

Sec. 

210.1  Scope  of  regulations. 

210.2  Definitions. 

210.3  Policy  for  payments  by  the  Automated 
Clearing  House  method. 

210.4  Recipients. 

210.5  The  Federal  Government. 

210.6  Federal  Reserve  Banks. 

210.7  Financial  inslifutions. 

210.8  Prenotification. 

210.9  Timeliness  of  action. 

210.10  Liability  of.  and  acquittance  to.  the 
United  States. 

210.11  Fraud. 

Subpart  B — Repayment  of  Benefit 
Payments 

Sec. 

210.12  Death  or  legal  incapacity  of 
recipients  or  death  of  beneficiaries. 

210.13  Collection  procedures. 

210.14  Notice  to  Account  Owners  of 
collection  action. 

210.15  F.rroneous  death  information. 

Subpart  C— Discretionary  Salary  Allotments 

Sec. 

210.16  General. 

210.17  Criteria  and  standards. 

210.18  Method  of  payment. 

2.  The  authority  citation  for  Part  210  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  5525;  12  U.S.C.  391:  31 
U.S.C.  321:  and  other  provisions  of  law. 

3.  Section  210.1  is  revised  to  read  as 
follows: 


§210.1    Scope  of  regulations. 

This  part  governs  Federal  Government 
payments  (benefit  and  nonbenefit)  made 
by  the  automated  clearing  house  (ACH) 
method  through  Federal  Reserve  Banks, 
and  financial  institutions  to  recipients 
maintaining  accounts  at  financial 
institutions.  It  describes  the  procedures 
to  be  used,  defines  the  obligations  and 
responsibilities  of  the  participants  in 
ACH  payments,  and  states  terms  of  a 
contract  between  the  Federal 
Government  and  those  participants.  It 
also  prescribes  the  liabilities  of  financial 
institutions  to  the  Federal  Government 
arising  from  payments  to  deceased  or 
incompetent  recipients,  and  deceased 
beneficiaries  of  Federal  benefit 
payments.  Regulations  promulgated  by 
the  Bureau  of  the  Public  Debt  governing 
TREASURY  DIRECT  payments  made  by 
the  ACH  method  for  principal  and 
interest  on  Government  securities  can 
be  found  at  Part  357  of  this  title: 
regulations  promulgated  by  the  Bureau 
of  the  Public  Debt  governing  State  and 
local  Government  series  payments  made 
by  the  ACH  for  principal  and  interest  on 
Government  securities  can  be  found  at 
Part  344  of  this  title. 

4.  The  paragraph  designations  for 
§  210.2  are  removed.  The  definitions  for 
"Financial  institution",  "Payment", 
"Payment  instruction",  and  "Recipient" 
are  revised.  The  definitions  for 
"Allotment",  "Allottee",  "Business  day", 
"Discretionary  allotment",  "Employee", 
"Nonbenefit  payment",  and 
"Prenotification"  are  added  to  read  as 
follows: 

§  210.2    Definitions. 

•         •         •         *         * 

"Allotment"  means  a  recurring 
specified  deduction  from  pay  for  a  legal 
purpose  authorized  by  an  employee  to 
be  paid  to  an  allottee. 

"Allottee"  means  the  person  or 
institution  to  whom  an  allotment  is 
made  payable. 

"Allotter"  means  the  employee  from 
whose  pay  an  allotment  is  made. 

«  •  *  *  * 

"Business  day"  means  any  day  on 
which  the  Federal  Reserve  Bank  of  the 
district  is  open  to  the  public. 

"Discretionary  allotment"  means  an 
amount  that  a  Federal  Government 
employee  is  permitted,  by  the  employing 
Federal  agency,  to  direct  voluntarily  to 
be  deducted  from  his  or  her  net  salary 
amount  and  paid  to  another  party.  The 
aggregate  amount  of  discretionary 
allotments  may  not  exceed  the  net  pay 
due  the  employee  for  each  pay  period 
after  all  deductions  required  by  law  are 
subtracted. 
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"Employee"  means  an  employee  of  a 
Federal  Government  agency,  unless 
otherwise  provided. 

***** 

"Financial  institution"  means  any 
bank,  savings  bank,  savings  and  loan 
association,  credit  union,  or  similar 
institution.  Where  a  financial  institution 
utilizes  the  services  of  a  correspondent 
bank,  the  term  fmancial  institution  shall 
include  a  designated  correspondent. 

"Nonbenefit  Payment"  means  any 
Federal  Government  payment  other  than 
a  benefit  payment.  A  nonbenefit 
payment  can  be  a  one-time  or  a 
recurring  payment,  including  but  not 
limited  to  vendor  payments.  Internal 
Revenue  Service  tax  refunds.  Federal 
Government  salary  payments,  grants, 
travel  disbursements  and 
reimbursements,  loans  and  interests  on 
series  H  and  EE  bonds. 
***** 

"Payment"  means  a  sum  of  money 
which  is  transferred  to  a  recipient  in 
satisfaction  of  an  obligation.  A  payment 
includes  any  Federal  Government 
benefit,  annuity,  nonbenefit  payment,  or 
other  payment  including  any  payment  of 
salary,  wages,  or  pay  and  allowances 
(or  allotment  thereform). 
***** 

"Payment  instruction"  means  an  order 
issued  by  the  Federal  Government  for 
the  payment  of  money  under  this  part.  A 
payment  instruction  may  be  contained 
on: 

(1)  A  letter,  memorandum,  telegram, 
bill,  invoice,  computer  printout  or 
similar  document,  or 

(2)  Any  form  of  nonverbal 
communication,  registered  upon 
magnetic  tape,  disc  or  any  other  medium 
designed  to  capture  and  contain  in 
durable  form  conventional  signals  used 
to  electronically  communicate  messages. 

"Prenotification"  means  a  zero  dollar 
ACH  payment  instruction  sent  out  by 
the  Government.  It  is  used  to  ensure 
that,  before  actual  payment  instructions 
are  sent  through  a  Federal  Reserve 
Bank,  the  financial  institution  will  be 
able  to  credit  payments  accurately  to 
the  designated  account.  A 
prenotification,  if  used,  will  precede  the 
relevant  first  dollar  payment  instruction 
by  at  least  ten  (10)  days  and  is 
constructed  from  a  recipient's 
enrollment  to  receive  ACH  payment. 
***** 

"Recipient"  means  a  person, 
corporation,  or  other  pubic  or  private 
entity  which  is  authorized  by  a  program 
agency  to  receive  payments  from  the 
Federal  Government.  Recipient  includes 
a  natural  person  or  entity  authorized  by 
a  program  agency  to  receive  benefit 
payments  from  the  Federal  Government. 


5.  Section  210.4  is  amended  by  adding 
paragraph  (c)(5)  to  read  as  follows: 

§  210.4    Recipients. 

***** 

(c)  •  *  * 

(1)  •  *  * 

(2)  *  '  * 

(3)  *  *  * 

(4)  *  *  * 

(5)  The  closing  of  a  financial 
institution,  whether  voluntarily  or 
involuntarily,  without  successor. 
***** 

6.  Section  210.6(e)  is  revised  to  read  as 
follows: 

§  210.6    Federal  Reserve  Banks. 

***** 

(e)  A  Federal  Reserve  Bank  receiving 
a  payment  instruction  from  the  Federal 
Government  shall  make  the  amount 
specified  in  the  payment  instruction 
available  for  withdrawal  from  the 
financial  institution's  account  on  its 
books,  referred  to  in  paragraph  (d)  of 
this  section,  on  the  payment  date.  In  the 
case  of  a  Federal  Government  benefit  or 
salary  payment  (or  allotment  therefrom), 
the  amount  of  the  payment  shall  be 
made  available  for  withdrawal  by  the 
opening  of  business  on  the  payment 

date. 

***** 

7.  Section  210.7(d)  is  revised  to  read 
as  follows: 

§  210.7    Financial  institutions. 

***** 

(d)  A  financial  institution  receiving  a 
payment  under  this  part  shall  credit  the 
amount  of  the  payment  to  the 
designated  account  of  the  recipient  on 
its  books,  and  it  shall  make  the  amount 
available  for  withdrawal  or  other  use  by 
the  recipient  on  the  payment  date.  In  the 
case  of  a  Federal  Government  salary  or 
benefit  payment  (or  allotment 
therefrom),  the  financial  institution  shall 
make  the  amount  of  the  payment 
available  for  withdrawal  not  later  than 
the  opening  of  business  on  the  payment 
date.  "Available"  in  this  paragraph 
means  accessible  through  any  means  of 
access  provided  by  a  financial 
institution  to  its  customers  for  the 
recipient's  type  of  account,  for  example, 
automated  teller  machines,  or  automatic 
transfers  from  the  recipient's  account.  If 
the  payments  or  any  related  information 
received  by  the  financial  institution  from 
a  Federal  Reserve  Bank  do  not  balance, 
are  incomplete,  are  clearly  erronenous 
on  their  face,  or  are  incapable  of  being 
processed,  the  financial  institution,  after 
assuring  itself  that  neither  it  nor  any  of 
its  agents  is  responsible,  shall 
immediately  notify  the  Federal  Reserve 
Bank  in  order  that  it  may  deliver 


corrected  information  to  the  financial 
institution. 


§210.9    [Redesignated  from  §210.8] 

8.  Section  210.8  is  redesignated  as 
§  210.9. 

9.  A  new  §  210.8  is  added  to  Subpart 
A  to  read  as  follows: 

§  210.8    Prenotification. 

(a)  Regardless  of  whether  or  not  it  has 
participated  in  an  enrollment,  a 
financial  institution's  acceptance  and 
handling  of  a  prenotification  or  a 
payment  issued  pursuant  to  this  part 
shall  constitute  its  agreement  to  the 
provisions  of  this  part. 

(b)  Any  class  of  ACH  payment  may 
be  prenoted  at  the  discretion  of  the 
Service  and/or  the  program  agency. 

(c)  The  financial  institution  shall 
reject  the  prenotification  message  by 
midnight  of  the  banking  day  following 
the  banking  day  of  receipt  of  such 
prenotification  if  the  information 
contained  in  the  message  does  not  agree 
with  the  corresponding  record  of  the 
financial  institution,  or  if  for  any  reason 
the  financial  institution  will  not  be  able 
to  credit  the  payment  in  accordance 
with  this  part.  A  banking  day  is  defined 
as  any  day  on  which  the  Federal 
Reserve  Bank  of  the  district  is  open  to 
the  public. 

(d)  If  a  financial  institution  does  not 
reject  or  otherwise  respond  to  a 
prenotification  message  within  the 
specified  time  period,  the  financial 
institution  shall  be  deemed  to  have 
accepted  the  prenotification  and  to  have 
warranted  to  the  Federal  Government 
that  it  shall  post  the  payment  on  time  to 
the  account  specified  in  the 
prenotification. 

§  210.9    [Redesignated  as  §  210.10] 

10.  Section  210.9  is  redesignated  as 
§  210.10. 

11.  Section  210.11  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

§210.11     Fraud. 

*  •  *  •  • 

(b)  A  financial  institution  shall  verify 
the  identity  of  any  person  who  initiates 
and  executes  an  enrollment  through 
such  financial  institution.  The  Federal 
Government  shall  verify  the  identity  of 
any  person  who  presents  an  enrollment 
to  the  Federal  Government  without  prior 
review  or  execution  by  a  financial 
institution.  A  financial  institution  that 
executes  an  enrollment  in  which  the 
recipient's  or  beneficiary  signature  is 
forged  or  other  information  is  falsified 
shall  be  liable  to  the  Federal 
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Government  for  all  payments  made  in 
reliance  thereon,  except  for  the  case 
where  the  beneficiary  was  deceased  at 
the  time  the  recipient  executed  the 
enrollment  and  if  the  financial 
institution  had  no  knowledge  of  the 
beneficiary's  death.  However,  once  the 
financia'  institution  has  provided 
written  or  electronic  notice  to  the 
program  agency  that  a  payment  certified 
by  the  program  agency  has  not  been 
received  by  the  correct  recipient  or 
beneficiary,  it  shall  not  be  liable  for  any 
payments  based  on  the  forged,  false,  or 
fraudulent  information  which  are 
certified  for  payment  after  the  date  such 
written  or  electronic  notice  is  received 
by  the  program  agency. 

11.  Subpart  C  is  added  to  read  as 
follows: 

Subpart  C— Discretionary  Salary 
Allotments 

§210.16    General. 

This  Subpart  applies  only  to 
discretionary  allotments.  The 
regulations  in  this  subpart  do  not 
supersede,  and  shall  not  be  used  to 
circumvent,  the  requirements  of 
particular  statutes.  Executive  Orders  or 
other  executive  branch  regulations;  for 
example,  see  Office  of  Personnel 
Management  regulations  at  5  CFR  Part 
550,  Subpart  C  implementing  5  U.S.C. 
5525.  Savings  allotments  are  governed 
under  the  regulations  at  31  CFR  Part  209. 

§210.17    Criteria  and  standards. 

(a)  Discretionary  allotments  may  be 
made  for  any  purpose  determined 
appropriate  by  the  head  of  an  agency 
and  which  are  consistent  with 
Subchapter  III  of  Chapter  55  of  Title  5, 
United  States  Code,  and  Part  550 
Subpart  C  of  Chapter  1  of  Title  5,  Code 
of  Federal  Regulations. 

(b)  Discretionary  allotment  payments 
shall  be  made  in  accordance  with  the 
schedule  established  by  the  program 
agency,  provided  such  allotment 
payments  are  not  issued  until  the 
related  earnings  have  accrued. 

§210.18    Method  of  Payment 

(a)  Payment  of  discretionary 
allotments  shall  be  made  following  the 
policy  and  procedures  outlined  in  31 
CFR  Part  210,  Subpart  A. 

(b)  Discretionary  allotments  shall  be 
made  available  by  the  allotter  to  the 
allottee  in  accordance  with  §  210.7(d): 
that  is,  as  of  the  opening  of  business  on 
the  payment  date.  * 

(c)  Collection  procedures  and 
reclamation  of  allotment  payments  shall 
be  the  same  as  those  for  benefit 


payments  under  31  CFR  Part  210, 
Subpart  B. 

W.E.  Douglas. 

Commissioner. 

Dated:  July  18. 1988. 
[FR  Doc.  88-16707  filed  7-26-88:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 

IBERC-473-PJ 

Medicare  Program;  Protocol  for  the 
Reuse  of  Dialysis  Bloodlines 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  standards  for  reuse  of 
bloodlines  during  hehiodialysis  as  a 
Medicare  condition  of  coverage  for 
suppliers  of  end-stage  renal  disease 
(ESRD)  services.  The  rule  would  require 
that  if  a  facility  reuses  bloodlines  it 
must  reuse  only  a  bloodline  for  which 
the  Food  and  Drug  Administration 
(FDA)  has  accepted  the  manufacturer's 
protocol  for  reuse  for  that  particular 
bloodline,  and  that  the  facility  reuse  the 
bloodlines  only  in  accordance  with  that 
procotol.  Effective  July  1, 1988, 
bloodlines  labeled  "for  single  use  only 
or  its  equivalent"  may  not  be  reused  but 
items  labeled,  for  example,  "sterility 
guaranteed  for  first  use  only"  could  be 
reused  if  the  facility  follows  a 
manufacturer's  protocol  for  reprocessing 
accepted  by  the  FDA. 

Section  1881(f)(7)(C)  of  the  Social 
Security  Act,  added  by  section  9335(k) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1986,  provides  that  failure  of  a 
facility  to  comply  with  these  standards 
would  be  cause  for  us  to  terminate  the 
facility  from  participation  in  the 
Medicare  program  and  to  deny  payment 
for  the  dialysis  treatment  affected. 
date:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  September  26, 1908. 
ADDRESS:  Mail  comments  to  the 
following  address: 

Health  Care  Financing  Administration. 
Department  of  Health  and  Human 
Services,  Attention:  BERC-473-P.  P.O. 
Box  26676,  Baltimore,  Maryland  21207 
If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 


Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC,  or 
Room  132,  East  High  Rise  Building.  6325 

Security  Boulevard,  Baltimore. 

Marj'land. 

In  commenting,  please  refer  to  file 
code  BERC-473-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5:00  p.m.  (phone:  202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Powell.  (301)  966-1654. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Program  Description 

Under  section  9335(k)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(OBRA  '86).  Pub.  L.  99-509,  which 
established  a  new  section  1881(f)(7)  of 
the  Social  Security  Act  (the  Act), 
dialysis  facilities  are  prohibited  from 
reusing  bloodlines,  transducer  filters, 
dialyzer  caps  and  other  dialysis  supplies 
on  or  after  July  1, 1988.  unless  the 
Secretary  has  established  protocols  for 
their  reuse  and  the  facilities  follow  the 
protocols.  (OBRA  '86  prohibited  reuse 
without  established  protocols  on  or  after 
January  1, 1988.  Section  4036(c)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (OBRA  '87).  Pub.  L.  100-203, 
changed  that  date  to  July  1, 1988  with 
respect  to  the  reuse  of  bloodlines).  The 
failiure  of  a  dialysis  facility  to  comply 
with  this  limitation  would  constitute 
grounds  for  denial  of  payment  for  the 
affected  services  or  termination  of  the 
facility  from  the  Medicare  program.  In 
the  final  rule,  "Standards  for  Reuse  of 
Hemodialyzer  Filters  and  Other  Dialysis 
Supplies,"  52  FR  36926,  we  established  a 
protocol  for  the  reuse  of  hemodialyzers 
used  to  treat  the  same  patient,  and 
addressed  reuse  of  transducer  filters, 
dialyzer  caps  and  other  dialysis 
supplies.  Reuse  involves  the  cleaning, 
disinfecting,  and  preparation  of 
disposable  hemodialysis  devices  for 
subsequent  use  for  the  same  patient. 

B.  Experience  with  New  and  Reused 
Bloodlines 

Arterial  and  venous  bloodlines  are 
used  to  transfer  a  patient's  blood 
through  the  filtering  devices  of  a 
hemodialysis  machine  and  to  return  it 
for  the  patient.  Inasmuch  as  bloodhnes 
are  essential  to  the  operation  of  the 
hemodialyzer  they  are  considered 
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medical  devices  and  thus  are  subject  to 
Food  and  Drug  Administration  (FDA) 
regulation,  under  the  authority  of  the 
Medical  Device  Amendments  of  1976. 
Currently  manufacturers  of  accepted 
bloodlines  have  labeled  them  "for  single 
use  only"  since  they  guarantee  product 
integrity  only  for  that  first  use. 
Notwithstanding  the  labeling, 
approximately  14  percent  of  dialysis 
facilities  in  this  country  have  developed 
procedures  to  cleanse  and  reuse  (for  the 
same  patient)  the  bloodlines. 

The  Public  Health  Service  (PHS)  has 
reviewed  available  evidence  concerning 
dialysis  performed  with  new  and  reused 
bloodlines.  It  determined  that  where 
bloodlines  were  properly  cleansed  and 
processed  for  reuse,  there  is  sufficient 
experience  to  indicate  that  the  reuse  of 
bloodlines  does  not  represent  an 
imminent  public  health  hazard.  The 
evidence  available  to  PHS  was 
information  from  an  FDA  study  and  the 
agency's  reporting  system  for  adverse 
device  events,  reports  of  limited  clinical 
studies  conducted  by  directors  of 
dialysis  facilities,  and  ongoing  facility 
surveys  by  the  Centers  for  Disease 
Control  (CDC). 

The  PHS.  working  with  HCFA, 
designed  a  survey  instrument  to  obtain 
information  about  the  nature  and  extent 
of  problems  connected  specifically  with 
reuse  of  bloodlines.  Based  on  that 
survey,  the  PHS  found  that  reuse  of 
bloodlines  was  not  associated  with  any 
increased  risk  of  hepatitis  B  virus  (HBV) 
infection  in  either  patients  or  staff  or 
with  the  incidence  of  pyrogenic 
reactions  or  septicemia.  Additional  data 
reviewed  by  PHS  included  a  study 
conducted  by  National  Medical  Care 
(NMC).  a  major  provider  of  dialysis 
therapy  and  reuser  of  bloodlines  and  a 
study  by  Dr.  David  Ogden,  a 
nephrologist  and  dialysis  center 
director.  (See  Dialysis  and 
Transplantation,  Vol.  13,  Number  6.  June 
1984,  p.  366ff) 

Data  obtained  since  1985  by  NMC  and 
provided  to  PHS  indicated  that  their 
arterial  bloodline  reuse  program  started 
with  approximately  250  patients  in  early 
1983  and  grew  to  involve  about  12,000 
patients  annually.  This  usage  correlates 
to  approximately  2  million  treatments 
per  year.  Based  on  these  data,  NMC 
found  there  is  no  statistical  difference  in 
patient  complication  rates  between 
ESRD  centers  that  reuse  bloodlines  and 
those  ESRD  centers  that  do  not.  The 
NMC  study  also  cited  no  adverse 
incidents  among  staff  members  who 
were  associated  with  bloodline  reuse. 
The  study  of  Dr.  Dgden  indicted  that 
facilities  in  Arizona  under  his  direction 
reused  both  arterial  and  venous 
bloodlines.  Based  on  approximately 


170.000  dialysis  treatments,  only  one 
instance  of  a  problem  was  reported,  and 
that  occurred  not  during  the 
performance  of  the  dialysis  procedure 
itself  but  during  part  of  the  reprocessing 
procedure. 

Neither  Dr.  Ogden's  nor  National 
Medical  Care's  studies  detected  any 
detrimental  clinical  consequences 
associated  with  reusing  bloodlines. 

A  study  conducted  by  the  Centers  for 
Disease  Control,  "National  Surveillance 
of  Dialysis — Associated  Hepatitis  and 
Other  Diseases  in  the  United  States," 
during  1986  showed  that  14  percent  of 
centers  approved  by  HCFA  reported 
reusing  arterial  bloodlines.  The  study 
also  showed  that  there  was  no 
association  between  the  reuse  of 
bloodlines  and  any  increased  risk  of 
hepatitis  B  virus  (HBV)  infection  in 
either  patients  or  staff  members  and  no 
association  between  the  reuse  of 
bloodlines  and  the  occurrence  of 
pyrogenic  reactions  or  septicemia  in 
patients. 

II.  Developing  Reuse  Protocols 

The  FDA,  under  authority  granted  by 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  et  seq)  and  its 
prescription  device  regulations  at  21 
CFR  801.109  requires  manufacturers  to 
label  their  products  with  information 
necessary  to  ensure  that  medical 
practitioners  are  provided  with 
adequate  information  to  use  or  reuse  a 
medical  device  safely.  Bloodlines  are 
considered  medical  devices  and  thus  are 
subject  to  FDA  regulation  under 
authority  of  the  Medical  Device 
Amendments  of  1976. 

In  December  1988  the  Director  of 
FDA's  Center  for  Devices  &  Radiological 
Health  sent  a  letter  to  all  domestic  and 
foreign  manufacturers  of  dialyzers  and 
bloodlines.  The  letter  urged 
manufacturers  to  reassess  the  single  use 
labeling  and  to  consider  providing 
product-specific  information  and 
precautionary  statements  relevant  to 
reprocessing  and  reuse.  This  action  was 
taken  in  the  belief  that  the  majority  of 
manufacturers  to  whom  the  letter  was 
directed  are  aware  that  their  devices  are 
being  reused. 

In  response  to  this  request  the  FDA 
received  a  request  from  a  major 
bloodline  manufacturer  to  substitute  the 
statement  "sterility  guaranteed  for  the 
first  use  only"  for  the  statement  "for 
single  use  only".  Because,  FDA's 
prescription  device  regulation 
authorizes  the  agency  to  require 
manufacturers  to  label  their  products 
with  information  necessary  to  ensure 
their  safe  use,  and  in  this  case,  reuse, 
FDA  requested  the  manufacturer  to 
submit  a  reuse  protocol. 


Upon  receipt  of  a  proposed  protocol, 
the  FDA  will  decide  whether  or  not  to 
accept  the  protocol  and  to  find  the 
device  substantially  equivalent,  thereby 
allowing  it  to  be  lawfully  marketed.  To 
reach  a  decision  to  accept  the  labeling 
change  and  reuse  protocol.  FDA  has 
decided  to  use  the  premarket 
notification  procedures  of  section  510(k) 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA  21  U.S.C.  360(k)).  which 
allows  devices  to  be  accepted  for 
marketing  based  on  a  finding  of 
"substantial  equivalence"  to  a 
previously-marketed  device.  Under  this 
procedure,  the  manufacturer  must 
demonstrate  comparable  safety  and 
effectiveness  of  the  relabeled  device, 
which  may  include  the  submission  of 
clinical  data,  to  substantiate  that  the 
relabeled  bloodline  can  be  used  as 
safely  and  effectively  as  the  device  to 
which  it  is  being  compared,  i.e..  the 
single  use  bloodline. 

III.  Effect  of  FDA  Action 

Under  section  1862  of  the  Social 
Security  Act  (the  Act),  only  items  and 
services  that  are  reasonable  and 
necessary  for  the  patient's  treatment  are 
covered.  Under  section  1881(f)(7)(B)  of 
the  Act,  dialysis  facilities  are  prohibited 
from  reusing  bloodlines  on  or  after  )uly 
1, 1988,  unless  the  Secretary  has 
established  protocols  for  their  reuse  and 
the  facility  abides  by  their  protocols. 
We  believe  the  prohibition  reflects 
Congress  concern  that  certain  practices 
involved  in  furnishing  hemodialysis 
services  were  not  subject  to  the  same 
degree  of  quality  safeguards  as  are 
applied  to  other  services  under 
Medicare  rules.  (H.  Rep.  No.  1012,  99th 
Cong.,  2d  Sess.  337-341  (1986)).  We 
believe  that  a  substantial  equivalence 
finding  by  the  FDA  regarding  bloodlines, 
provided  that  accompanying  protocols 
for  reprocessing  and  reuse  meet  the 
requirements  specified  in  the  agency's 
prescription  device  regulation,  will  fully 
satisfy  these  Congressional  concerns. 
Therefore,  we  intend  to  adopt  for  this 
proposed  regulation  the  protocols  FD.\ 
accepts  via  the  510(k)  process.  Thus, 
reuse  of  bloodlines  without  an  accepted 
protocol,  i.e..  those  presently  labeled 
"for  single  use  only"  will  be  prohibited 
on  or  after  July  1, 1988. 

The  FDA  will  review  all  relabeling 
applications  and  accompanying  reuse 
protocols  for  acceptability.  We  are 
proposing  that  the  manufacturers' 
reprocessing  protocols,  upon  review  and 
acceptance  by  FDA,  be  adopted  and 
enforced  where  a  facility  has  elected  to 
reuse  bloodlines.  This  reliance  on  an 
accepted  reuse  protocol  is  somewhat 
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comparable  to  our  requirement 
regarding  the  reuse  of  hemodialyzers. 

IV.  Provisions  of  the  Proposed 
Regulations 

In  42  CFR  Part  405.  Subpart  U, 
"Conditions  for  Coverage  of  Suppliers  of 
End-Stage  Renal  Disease  (ESRO) 
Services,"  we  describe  the  health  and 
safety  requirements  that  facilities 
furnishing  ESRO  care  to  beneficiaries 
must  meet. 

In  the  final  rule,  "Standards  for  Reuse 
of  Hemodialyzer  Filters  and  Other 
Dialysis  Supplies."  52  FR  36926.  we 
amended  Subpart  U  by  adding  a  new 
§  405.2150,  "Condition:  Reuse  of 
hemodialyzers  and  other  dialysis 
supphes".  In  this  section  we  established 
a  protocol  for  the  reuse  of 
hemodialyzers  and  addressed  reuse 
requirements  for  transducer  filters, 
dialyzer  cap,  and  other  dialysis  supplies. 

We  propose  to  amend  S  405.2150  by 
adding  a  new  paragraph  (d]  that 
contains  a  standard  for  reuse  of 
bloodlines.  This  paragraph  would 
require  that,  if  a  ESRD  facility  reuses 
bloodlines,  it  must  reuse  only 
appropriately  labeled  bloodlines,  for 
which  a  manufacturer's  protocol  for 
reuse  has  been  accepted  by  the  FDA.  It 
further  states  that  the  facility  must 
follow  the  FDA-accepted  manufacturer's 
prescribed  protocol  for  reuse  of  the 
particular  bloodline.  Thus,  if  the  FDA 
accepts  the  manufacturer's  protocol  for 
reuse,  the  manufacturer's  protocol  for 
reuse  of  the  bloodline  will  become  the 
Secretary's  protocol  for  that  particular 
bloodline  under  section  1881(f)(7).  HCFA 
will  announce  through  appropriate 
instructions  acceptance  of  any  protocols 
by  FDA. 

Section  1881(f)(7)(C)  of  the  Act,  added 
by  section  9335(k)  of  OBRA'  86  provides 
that  failure  of  a  facility  to  comply  with 
reuse  protocols  established  by  the 
Secretary  is  grounds  for  us  to  terminate 
the  facility  from  participation  in  the 
Medicare  program  and  to  deny  payment 
for  the  dialysis  treatment  affected.  We 
believe  it  is  important  to  clarify  in 
regulations  that  a  facility  that 
improperly  reuses  any  of  the  items  listed 
in  §  405.2150  is  subject  to  these 
consequences.  Therefore  we  are  revising 
the  introductory  statement  of  §  405.2150 
to  incorporate  the  statute's 
requirements. 

V.  Regulatory  Impact  Statement 

A.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  an 
initial  regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  of 


the  E.O.  criteria  for  a  "major  rule";  that 
is,  that  would  be  likely  to  result  in:  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or,  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  812),  unless  the  Secretary 
certifies  that  a  proposed  regulation 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
treat  all  ESRD  facilities  and 
manufacturers  whose  production  is 
exclusively  devoted  to  the  manufacture 
of  bloodlines  and  who  meet  the  Small 
Business  Administration  guidelines  for  a 
small  business  as  small  entities. 

Because  of  the  potential  controversial 
nature  of  this  regulation,  the  number  of 
comments  expected  on  the  subject,  and 
an  anticipated  effect  on  small  entities, 
we  are  providing  the  following  voluntary 
regulatory  impact  and  regulatory 
flexibility  analyses. 

Under  the  specific  provisions  of 
section  1881(f)(7)  of  the  Act,  reuse  of 
dialysis  bloodlines  is  prohibited, 
effective  July  1. 1988.  except  when 
performed  in  accordance  with  protocols 
established  by  the  Secretary.  This 
regulation  would  make  it  possible  for 
facilities  to  begin  reusing  bloodlines  as 
soon  as  FDA  accepts  a  protocol  for 
bloodline  reuse.  Beginning  July  1, 1988, 
facilities  reusing  bloodlines  not  covered 
by  such  a  protocol  may  choose  to  switch 
to  the  covered  bloodlines  if  a  protocol 
has  been  approved,  stop  reuse,  or  face 
non-payment  of  services  and 
termination  from  Medicare. 

The  decision  to  continue  or 
discontinue  bloodline  reuse  is  an 
operational  decision  by  the  facility.  We 
do  not  have  data  available  to  estimate 
the  costs  or  savings  to  the  facility  or  to 
determine  the  number  of  facilities  that 
would  h>e  affected.  Although  it  is 
possible  that  additional  facilities  may 
begin  the  practice  of  reusing  bloodlines, 
we  have  no  data  to  support  a  conclusion 
that  there  would  be  a  significant 
increase  in  the  number  of  facilities 
choosing  to  reuse  bloodlines. 

Because  of  the  fact  that  Medicare 
payments  for  dialysis  services  are  paid 
on  the  basis  of  a  pre-established 
composite  rate  that  does  not  vary  among 


facilities  based  on  specific  costs  of  their 
supplies,  we  anticipate  no  short-term 
effects  on  Medicare  reimbursement 
whether  or  not  all  or  none  of  the 
facilities  reuse  bloodlines.  Any  long- 
term  effects  may  occur  only  to  the 
extent  that  overall  costs  of  the  supply 
component  of  all  dialysis  faciHties  either 
increase  or  decrease. 

Available  information  obtained  from 
the  FDA  indicates  that  reuse  of 
bloodlines  occurs  with  far  less 
frequency  than  dialyzer  reuse,  and  is 
practiced  primarily  by  facilities 
associated  with  a  large  chain 
organization  affiliated  with  a  dialysis 
equipment  manufactiurer. 

We  are  unaware  of  any  small 
manufacturers  whose  business  is 
devoted  exclusively  to  dialysis 
bloodlines.  Rather,  we  believe  that 
bloodlines  are  manufactured  by 
companies  with  diverse  product  lines 
related  either  to  blood  transport  or  to 
the  dialysis  procedure.  We  do  not  have 
data  that  indicate  the  relative  market 
share  of  the  major  manufacturers  of 
bloodlines  or  the  extent  to  which  their 
business  would  be  affected  if  either  all 
reuse  ceases  or  if  all  facilities  were  to 
begin  the  practice. 

We  expect  that  some  manufacturers 
will  seek  to  develop  reuse  protocols  and 
obtain  FDA  acceptance  of  them.  These 
manufacturers  will  have  concluded  that 
the  costs  associated  with  obtaining 
FDA's  acceptance  will  be  recouped 
either  through  increased  market  share  or 
through  increased  charges.  They  will 
have  concluded  that  they  will  benefit 
more  from  marketing  items  that  will  be 
reused  than  from  marketing  items  that 
will  be  discarded  after  a  single  use.  At 
the  present  time,  only  one  manufacturer 
has  indicated  its  intention  to  secure 
FDA  acceptance  of  its  reuse  protocol. 

Since  this  proposed  regulation  would 
permit  reuse  of  bloodlines  with  a 
manufacturer's  acceptable  protocol,  any 
manufacturer  whose  reuse  protocol  is 
accepted  may  be  advantaged  for  a  short 
time.  However,  any  advantage  would 
disappear  as  soon  as  any  other 
manufacturer's  reuse  protocol  receives  a 
similar  acceptance  by  FDA  or  the 
Department  revises  the  regulations 
concerning  required  protocols. 

B.  Small  Rural  Hospitals 

Section  1102(b)  of  the  Social  Security 
Act  requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
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1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  a 
metropolitan  statistical  area.        i 

We  have  determined,  and  the 
Secretary  certifies,  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  rural  hospitals. 

C.  Paperwork  Reduction  Act  of  1980 

This  proposed  change  does  not 
impose  information  collection 
requirements;  consequently,  it  need  not 
be  reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq). 

VI.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  receive  on  proposed 
regulations,  we  cannot  acknowledge  or 
respond  to  them  individually.  However, 
in  preparing  the  final  rule  we  will 
consider  all  comments  and  respond  to 
them  in  the  preamble  of  that  rule. 

List  of  Subjects  in  42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories.  Medicare.  Nursing  homes, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  405,  Subpart  U,  would  be 
amended  as  set  forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  U — Conditions  for  Coverage 
of  Suppliers  of  End-Stage  Renal 
Disease  (ESRD)  Services 

1.  The  authority  citation  for  Part  405, 
Subpart  U,  continues  to  read  as  follows: 

Authority:  Sees.  1102.  1861,  1862(a),  1871. 
1874,  and  1881  of  the  Social  Security  Act  (42 
U.S.C.  1302. 1395X,  1395y(a),  1395hh,  1395kk. 
and  1395rr),  unless  otherwise  noted. 

2.  Section  405.2150  is  amended  by 
revising  the  introductory  paragraph  and 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 

§405.2150    Condition:  Reuse  of 
hemodialyzers  and  ottier  dialysis  supplies. 

An  ESRD  facility  that  reuses 
hemodialyzers  and  other  dialysis 
supplies  meets  the  requirements  of  this 
section.  Failure  to  meet  any  of  standards 
in  paragraphs  (a)  through  (d)  of  this 
section  constitutes  grounds  for  denial  of 
payment  for  the  dialysis  treatment 
affected  and  termination  from 
participation  in  the  Medicare  program. 


(d)  Standard:  Bloodlines.  If  the  ESRD 
facility  reuses  bloodlines,  it  must — 

(1)  Not  use  a  bloodline  labled  "for 
single  use  only". 

(2)  Reuse  only  a  bloodline  for  which 
the  manufacturer's  protocol  for  reuse 
has  been  accepted  by  the  Food  and  Drug 
Administration  (FDA);  and 

(3)  Follow  the  FDA-accepted 
manufacturer's  protocol  for  reuse  of  that 
bloodline. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance;  and 
Program  No.  13.774.  Medicare-Supplementary 
Medical  Insurance  F'rogram) 

Dated:  May  4, 1988. 
William  L.  Roper. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  June  15. 1988. 

Otis  R.  Bowen. 

Secretary. 

(PR  Doc.  88-16924  Filed  7-26-^;  8:45  am 

BILLING  CODE  412(M>1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  88-199,  RM-6306] 

Radio  Broadcasting  Services;  Fairbury, 
NE 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  On  May  25. 1988,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making  (published  June  1, 
1988,  53  FR  19965)  proposing  to 
substitute  Channel  257C1  for  Channel 
257A  at  Fairbury,  Nebraska  and  the 
modification  of  Siebert 
Communications,  Inc.'s  license  for 
Station  KUTT(FM)  to  specify  the  higher 
powered  channel.  However,  the  table  in 
paragraph  3  (this  material  was  not 
published  in  the  Federal  Register) 
inadvertently  listed  the  new  channel  as 
a  Class  Bl  instead  of  the  correct  Class 
Cl.  Therefore,  the  table  in  paragraph  3 
has  been  corrected. 
DATES:  Comments  must  be  filed  on  or 
before  July  15, 1988,  and  reply  comments 
on  or  before  August  1, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Rick  Siebert,  President, 
Siebert  Communications,  414  Fourth 
Street,  Fairbury,  Nebraska  68352 
(Petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Erratum 
to  the  Notice  of  Proposed  Rule  Making, 
MM  Docket  No.  88-199,  adopted  April 
18. 1988,  and  released  May  25, 1988.  Thp 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73: 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-16655  Filed  7-26-88:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  24 
RIN2125-AB85 

Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  for  Federal 
and  Federally  Assisted  Programs; 
Public  Meetings 

AGENCY:  Federally  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  FHWA  announces  three 
public  meetings  to  solicit  comments 
from  State  and  local  governments  and 
the  public  on  its  proposed  rule  (NPRM) 
to  implement  amendments  to  the 
Uniform  Relocation  Assistance  and  Real 
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Property  Acquisition  Policies  Act  of  1970 
(the  Uniform  Act)  made  by  the  Uniform 
Relocation  Act  Amendments  of  1987, 
Title  IV  of  Pub.  L.  100-17. 101  Stat.  246- 
256  (1987  Amendments).  (See  53  FR 
27598,  July  21. 1988,  Docket  No.  87-22). 
The  Uniform  Act,  as  amended,  applies 
to  all  Federal  and  federally-assisted 
activities  that  involve  the  acquisition  of 
real  property  or  the  displacement  of 
persons.  Consequently,  it  affects  a  wide 
variety  of  Federal  and  federally  funded 
projects.  The  FHWA's  NPRM  is  the 
latest  in  a  series  of  actions  that  have 
been  taken  to  insure  that  Federal 
agencies  administer  the  Uniform  Act  in 
as  uniform  and  consistent  a  manner  as 
possible  while  encouraging  State  and 
local  discretion  in  implementing  the 
Uniform  Act's  provisions. 
DATE  See  SUPPLEMENTARY 
INFORMATION. 

addresses:  See  supplementary 

INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  J.  Moore,  Chief,  Policy 
Development,  Office  of  Right-of-Way, 
HRWD-ll.  (202)  366-0116:  or  Reid 
Alsop,  Office  of  the  Chief  Counsel, 
HCC-40,  (202)  366-1371.  The  address  is 
Federal  Highway  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  A  few 

provisions  of  the  1987  Amendments 
which  are  explicit,  and  for  which  a 
period  of  public  notice  and  comment 
would  have  been  impractical,  were 
implemented  in  an  interim  final  rule  in 
49  CFR  Part  24  on  December  17, 1987  (52 
FR  47994)  and  referenced  by  all  but  one 
of  the  affected  Federal  agencies  (52  FR 
48015)  on  December  17, 1987.  That  one 
agency  subsequendy  referenced  Part  24 
(53  FR  4964)  on  February  19, 1988.  These 
agencies  are  as  follows: 
Department  of  Agriculture 
7  CFR  Part  21 


Department  of  Commerce 

15  CFR  Part  11 
Department  of  Defense 

32  CFR  Part  259 
Department  of  Education 

34  CFR  Part  15 
Department  of  Housing  and  Urban 
Development 

24  CFR  Part  42 
Department  of  the  Interior 

41  CFR  Part  114-50 
Department  of  Justice 

41  CFR  Part  128-18 
Department  of  Labor 

29  CFR  Part  12 
Department  of  Energy 

10  CFR  Part  1039 
Environmental  Protection  Agency 

40  CFR  Part  4 

Federal  Emergency  Management 
Agency 

44  CFR  Part  25 

General  Services  Administration 

41  CFR  Part  105-51 
Department  of  Health  and  Human 

Services 

45  CFR  Part  15 

National  Aeronautics  and  Space 
Administration 

14  CFR  Part  1208 
Pennsylvania  Avenue  Development 
Corporation 

36  CFR  Part  904 
Tennessee  Valley  Authority 

18  CFR  Part  1306 
Department  of  Transportation 

49  CFR  Part  24 
Veterans  Administration 

38  CFR  Part  25 

In  addition,  the  United  States  Postal 
Service  issued  a  final  rule  in  39  CFR  Part 
777  on  December  17, 1987  (52  FR  48029) 
to  amend  the  Postal  Service's 
regulations  to  make  them  consistent 
with  the  1987  Amendments. 

The  NPRM,  if  promulgated,  would 
implement  all  of  the  remaining 
provisions  of  the  1987  Amendments  by 
amending  the  existing  interim  final  rule. 


The  public  meetings  described  below 
are  intended  to  solicit  the  views  and 
comments  of  interested  persons  on  the 
changes  proposed  in  the  NPRM.  For  the 
easy  reference  of  the  reader.  Part  24  as 
proposed  to  be  revised  is  printed  in  its 
entirety  at  53  FR  27598  issued  on  July  21, 
1988  in  order  to  present  a  full  text 
regulation.  All  information  received  will 
be  considered  in  developing  the  final 
rule. 

The  public  meetings  will  be  held  from 
10:00  a.m.  to  12:00  noon  and  1:00  p.m.  to 
4:00  p.m.  local  time  on  the  following 
dates  at  the  following  locations: 

—August  17, 1988— Philadelphia, 
Pennsylvania— Federal  Reserve  Bank 
Building  (Auditorium),  6th  and  Arch 
Streets  (use  6th  Street  Entrance); 

—August  22, 198ft— Portland,  Oregon- 
Portland  Building  (Auditorium.  2nd 
floor),  1120  SW.  5th  Avenue; 

—August  24. 1988— Chicago.  Illinois- 
Everett  McKinley  Dirksen  Building. 
Room  204A.  219  South  Dearborn 
Street. 

Speakers  are  invited  to  make  brief 
presentations  of  no  more  than  10 
minutes  and  will  be  scheduled  based  on 
the  order  of  pre-registration  and 
registration  at  the  door.  Written 
comments  may  also  be  submitted. 
Persons  wishing  to  reserve  presentation 
time  or  seating  should  contact  Ms. 
Barbara  J.  Satorius.  Realty  Specialist. 
Policy  Development  Branch,  HRW-11, 
(202)  366-0116.  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590,  at  least  10  days 
in  advance  of  the  meeting  they  wish  to 
attend. 

Issued  on:  July  22, 1988. 
Robert  E.  Farris, 

Federal  Highway  Administrator. 
[FR  Doc.  88-16933  Filed  7-26-88:  8:45  am) 
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This  section  of   the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
dec)sior»9   and  rulings,   delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examp>les 
of   documents  appearing   in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Amendment  of  Import  Quotas  on 
Sugar  for  1988  Quota  Period 

agency:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice. 

summary:  This  notice  increases  the 
import  quota  on  sugar  for  the  period 
January  1, 1988  through  December  31, 
1988  from  708,280  short  tons,  raw  value 
to  1.013.875  short  tons,  raw  value. 
EFFECTIVE  DATE:  July  27.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Nuttali,  Foreign  Agricultural 
Service,  Department  of  Agriculture, 
Washington.  DC  20250,  Telephone:  (202) 
447-2916. 

SUPPLEMENTARY  INFORMATION: 
Presidential  Proclamation  No.  4941  of 
May  5, 1982  (47  FR  19661)  amended 
Headnote  3  of  Subpart  A,  Part  10, 
Schedule  1  of  the  Tariff  Schedules  of  the 
United  States  (TSUS)  to  establish  a 
system  of  import  quotas  for  foreign 
sugar  coming  info  the  United  Stales.  On 
December  15, 1987,  under  the  terms  of 
Headnote  3.  the  Secretary  of  Agriculture 
established  a  quota  period  of  January  1, 
1988-December  31, 1988  and  a  quota 
amount  of  708,280  short  tons,  raw  value 
(52  FR  48136). 

Presidential  Proclamation  No.  4941 
also  permits  the  Secretary  of 
Agriculture,  after  appropriate 
consultations  with  the  U.S.  Trade 
Representative  and  the  Department  of 
State,  to  amend  the  quantitative 
limitations  established  under  Headnote 
3  if  he  determines  that  such 
amendments  are  appropriate  to  give  due 
consideration  to  the  interests  in  the 
United  States  sugar  market  of  domestic 
producers  and  materially  affected 
contracting  parties  to  the  General 
Agreement  on  Tariffs  and  Trade.  This 
notice  announces  the  Secretary  of 
Agriculture's  determination,  after  the 


appropriate  consultations,  that  the  sugar 
import  quota  for  the  quota  period 
January  1, 1988  through  December  31, 
1988  is  increased  by  305,595  short  tons, 
raw  value,  from  708.280  short  tons,  raw 
value  to  1,013,875  short  tons,  raw  value. 
It  has  also  been  determined  that  this 
increase  gives  due  consideration  to  the 
interests  in  the  United  States  sugar 
market  of  domestic  producers  and 
materially  affected  contracting  parties 
to  the  Genera!  Agreement  on  Tariffs  and 
Trade. 

Notice 

Notice  is  hereby  given  that,  in 
accordance  with  the  requirements  of 
Headnote  3,  Subpart  A.  Part  10. 
Schedule  1  of  the  TSUS.  1  have 
determined  that  up  to  1.013,875  short 
tons,  raw  value,  of  sugar  described  in 
items  155.20  and  155.30  of  the  TSUS  may 
be  entered  or  withdrawn  from 
warehouse  for  consumption  during  the 
period  January  1. 1988  through 
December  31, 1988.  Of  the  1,013.875 
short  tons,  raw  value,  2,000  short  tons, 
raw  value,  are  reserved  for  specialty 
sugars  from  countries  listed  in 
paragraph  (c)(ii)  of  Headnote  3  and 
36.875  short  tons,  raw  value,  are 
reserved  as  a  quota  adjustment  amount 
allocated  in  accordance  with  paragraph 
(c)(v)  of  Headnote  3. 

I  have  also  determined  that  this  quota 
amount  (1,013.875  short  tons,  raw  value) 
and  quota  period  give  due  consideration 
to  the  interests  in  the  United  States 
sugar  market  of  domestic  producers  and 
materially  afTected  contracting  parties 
to  the  General  Agreement  on  Tariffs  and 
Trade. 

In  conformity  with  the  above, 
paragraph  (a](i)  of  Headnote  3,  Subpart 
A,  Part  10,  Schedule  1  of  the  TSUS  is 
modified  to  read  as  follows: 

3.  (a](i)  The  total  amount  of  sugars,  sirups 
and  molasses  descrit>ed  in  items  155.20  and 
155.30.  the  products  of  all  foreign  countries 
entered,  or  withdrawn  from  warehouse  for 
consumption,  during  the  period  January  1, 
1988  through  December  31, 1988  shall  not 
exceed  in  the  aggregate  1,013,875  short  tons, 
raw  value.  Of  this  amount,  the  total  amount 
permitted  to  be  imported  for  purposes  of 
paragraph  (c)[i)  of  this  headnote  (the  total 
base  quota  amount)  shall  be  975,000  short 
tons,  raw  value;  2.000  short  tons,  raw  value, 
may  only  be  used  for  the  importation  of 
"specialty  sugars,"  as  defined  by  the  United 
States  Trade  Representative  in  accordance 
with  paragraph  (c)(ii)  of  this  headnote;  and 
the  remaining  36.875  short  tons,  raw  value, 
may  only  be  imported  for  the  purposes 


specified  in  paragraph  (c)(v)  of  this  headnote 
(the  quota  adjustment  amount). 

Signed  at  Washington,  DC,  on  July  22, 1988. 
Richard  E.  Lyng, 
Secretary  of  Agriculture. 
|FR  Doc.  88-16934  Filed  7-25-88:  8:45  ami 
BILUNG  COOE  34t0-10-« 


Commodity  Credit  Corporation 

Final  Determinations  Regarding 
Support  Prices  For  Pulled  Wool  ar>d 
Mohair  For  the  1988  Marketing  Year 

agency:  Commodity  Credit  Corporation. 
USDA. 

action:  Notice  of  final  determinations. 

summary:  This  notice  affirms  the  final 
determinations  concerning  the  price 
support  levels  for  wool  and  mohair  for 
the  1988  marketing  year.  These 
determinations  are  required  to  be  made 
pursuant  to  the  National  Wool  Act  of 
1954  (the  "Wool  Act"),  as  amended. 

EFFECTIVE  DATE:  Mdy-lS.  1988. 
ADDRESS:  Acting  Direttor.  Commodity 
Analysis  Division.  USDA-ASCS,  Room 
3741,  South  Building,  P.O.  Box  2415, 
Washington,  DC  20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janise  A.  Zygmont,  Agricultural 
Economist,  Commodity  Analysis 
Division.  ASCS,  USDA,  Room  3760. 
South  Building,  P.O.  Box  2415, 
Washington,  DC  20013  or  call  (202)  475- 
4645.  The  Final  Regulatory  Impact 
Analysis  has  been  prepared  and  is 
available  on  request  from  the  above- 
named  individual. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  implementing  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
designated  as  "not  major."  It  has  been 
determined  that  these  final 
determinations  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  there  is 
no  requirement  that  the  Commodity 
Credit  Corporation  (CCC)  publish  a 
notice  of  proposed  rulemaking  in 
accordance  with  5  U.S.C.  553  or  any 
other  provision  of  law  with  respect  to 
the  subject  matter  of  this  notice. 
It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  PR 
29115  (June  24, 1983). 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  notice 
applies  are:  National  Wool  Act 
Payments,  10.059,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

Section  703(a)  of  the  National  Wool 
Act  of  1954.  as  amended  ("Woo!  Act"), 
provides  that  the  Secretary  of 
Agriculture  shall  support  the  prices  of 
wool  and  mohair  to  producers  by  means 
of  loans,  purchases,  payments,  or  other 
operations.  The  Secretary  has 
determined  that  the  prices  of  wool  and 
mohair  be  supported  for  the  1906  to  1990 
marketing  years  by  means  of  payments 
to  producers  (51  FR  28852,  August  12, 
1986). 

Section  703(b)  of  the  Wool  Act 
provides  that  the  level  of  support  for 
shorn  wool  for  each  of  the  marketing 
years  1982  through  1987  and  marketing 
year  1990  shall  be  77.5  percent  and,  for 
marketing  years  1988  and  1989,  76.4 
percent  of  an  amount  which  is 
determined  by  multiplying  62  cents  (the 
support  price  in  1965)  by  the  ratio  of:  (1) 
The  average  parity  index  (the  index  of 
prices  paid  by  farmers,  including 
commodities  and  services,  interest, 
taxes,  and  farm  wage  rates)  for  the  three 
calendar  years  immediately  preceding 
the  calendar  year  in  which  such  support 
price  is  being  determined  and 
announced  to  (2)  the  average  parity 
index  for  the  three  calendar  years  1958, 
1959,  and  1960,  rounding  the  result  to  the 
nearest  full  cent. 

Section  703(c)  of  the  Wool  Act 
provides  that  the  support  prices  for 
pulled  wool  and  for  mohair  shall  be 
established  at  such  levels,  in 
relationship  to  the  support  price  for 
shorn  wool,  as  the  Secretary  of 
Agriculture  determines  will  maintain 
normal  marketing  practices  for  pulled 
wool  and  as  the  Secretary  determines  is 


necessary  to  maintain  approximately 
the  same  percentage  of  parity  for  mohair 
as  for  shorn  wool.  Section  703(c)  further 
provides  that  the  support  price  for 
mohair  must  be  within  a  range  of  15  per 
centum  above  or  below  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported. 

On  February  29, 1988,  a  notice  of 
proposed  determinations  was  published 
at  53  FR  6018,  requesting  comments 
concerning  the  method  of  calculating  the 
price  support  levels  for  pulled  wool  and 
for  mohair  for  the  1988  marketing  year. 
The  notice  also  indicated  that  the  1988 
shorn  wool  support  price  (grease  basis) 
would  be  $1.78  per  pound. 

Discussion  of  Comments 

A  total  of  eighty-six  comments  were 
received.  Three  of  the  comments 
concerned  pulled  wool.  Two  endorsed 
the  current  formula  and  one 
recommended  that  the  80%  adjustment 
factor  be  eliminated.  This 
recommendation  has  not  been  adopted. 
Section  703(c)  of  the  Wool  Act  provides 
that  the  support  price  for  pulled  wool 
shall  be  established  at  such  a  level  in 
relationship  to  the  support  price  for 
shorn  wool  as  the  Secretary  determines 
will  maintain  normal  marketing 
practices  for  pulled  wool.  It  has  been 
determined  that  the  80%  adjustment 
provides  equitable  support  for  pulled 
wool  relative  to  shorn  wool  and  helps 
maintain  normal  marketing  practices  for 
pulled  wool. 

With  regard  to  mohair,  seventy-eight 
respondents  recommended  that  mohair 
be  supported  at  100  percent  of  the 
percentage  of  parity  at  which  shorn 
wool  is  supported.  Five  recommended 
that  mohair  be  supported  at  115  percent 
of  the  percentage  of  parity  at  which 
shorn  wool  is  supported.  These 
comments  on  the  proposed 
determinations  were  not  adopted.  It  has 
been  determined  that  mohair  should  be 
supported  at  a  level  of  85  percent  of  the 
percent  of  parity  at  which  shorn  wool  is 
supported.  No  additional  incentives  for 
the  production  of  mohair  are  necessary. 
Even  with  mohair  supported  at  85 
percent  of  the  percent  of  parity  at  which 
wool  is  supported,  the  1988  mohair 
support  price  would  be  the  fourth 
highest  since  the  program  began.  In 
addition,  current  estimates  indicated 
that  at  this  minimum  level  of  support, 
producers  would  receive  nearly  51 
percent  of  their  income  from  mohair  in 
the  form  of  Government  payments.  To 
support  mohair  at  a  higher  level  would 
be  inconsistent  with  recent  Government 
efforts  to  increase  reliance  by  all 
agricultural  sectors  on  the  free  market. 
After  taking  the  foregoing  comments 
into  consideration,  and  in  order  to 


implement  the  statutory  requirement 
that  the  Secretary  shall  support  the 
prices  of  wool  and  mohair  for  the  1986 
through  1990  marketing  years,  the 
following  determinations  have  been 
made  with  respect  to  the  wool  and 
mohair  price  support  programs  for  the 
1988  marketing  year.  The  determinations 
affirm  1988  support  prices  of  $1.78  per 
pound  for  wool  and  $4.69  per  pound  for 
mohair  as  announced  by  the  Secretary 
of  Agriculture  in  a  press  release  issued 
on  May  13, 1988.  The  pulled  wool 
support  rate  will  continue  to  be 
calculated  as  it  has  been  in  previous 
years. 

Final  Determinations 

A.  Support  Price — Shorn  Wool 

The  average  parity  index  for  the  3- 
year  period  1984-1986  is  1,116.3.  The 
average  parity  index  for  the  3-year  base 
period  of  1958-1960  is  297.3  The  ratio  of 
these  indices  is  3.7548.  The  result  of 
multiplying  3.7548  by  the  1965  support 
price  of  $0.62  per  pound  is  $2.3280. 
Applying  the  formula  indicated  in 
section  703(b)  of  the  Wool  Act,  76.4 
percent  of  $2.3280  is  $1.78,  when 
rounded  to  the  nearest  full  cent. 

B.  Support  Price— Pulled  Wool 

The  support  price  for  pulled  wool  for 
the  1988  marketing  year  cannot  be 
determined  until  the  1988  average 
market  price  for  shorn  wool  is 
determined,  which  should  occur  by  April 
1989.  The  method  for  calculating  the 
support  price  for  pulled  wool  shall  be  as 
follows: 

Once  the  1988  average  market  price 
for  shorn  wool  is  determined,  the 
support  price  for  pulled  wool  will  be 
determined  by  taking  80  percent  of  the 
difference  between  the  1988  support 
price  for  shorn  wool  and  the  1988 
average  market  price  for  shorn  wool 
multiplied  by  5  pounds  (the  amount  of 
wool  pulled  from  the  pelt  of  an  average 
100-pound  unshorn  lamb). 

C.  Support  Price — Mohair 

The  support  price  for  mohair  for  the 
1988  marketing  year  shall  be  85  percent 
of  the  percentage  of  parity  at  which 
shorn  wool  is  supported,  or  $4.69  per 
pound.  The  calculation  is  as  follows: 

The  October  1987  parity  prices  for 
shorn  wool  and  for  mohair  are  $2.67  and 
$8.28  per  pound,  respectively.  The 
support  price  for  shorn  wool  for  the  1988 
marketing  year  as  calculated  in 
accordance  with  the  fornula  set  forth  in 
section  703(b)  of  the  Wool  Act  is  $1.78 
per  pound  or  66.7  percent  of  the  October 

1987  parity  price  for  shorn  wool.  The 
price  support  level  for  mohair  for  the 

1988  marketing  year  is  equal  to  85 
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percent  of  66.7  percent  (the  percentage 
of  parity  at  which  shorn  wool  is 
supported),  which  is  equal  to  56.7 
percent.  Accordingly,  56.7  percent  of  the 
October  1987  parity  for  mohair  of  $8.28 
per  pound  results  in  a  support  price  for 
mohair  for  the  1988  mariceting  year  of 
$4.69  per  pound. 

Authority:  Sees.  4  and  5, 62  Stat.  1070.  as 
amended  (15  U.S,C.  714b  and  c):  sees.  702- 
708.  68  Stat.  910-912,  as  amended  (7  U.S.C. 
1781-1787). 

Signed  at  Washington,  DC,  on  July  20, 1988. 
Ralph  D.  Klopfenstein. 

Acting  Executive  Vice  President,  Commodity 

Credit  Corporation. 

|FR  Doc.  88-16904  Filed  7-26-88;  8:45  am] 

BILLIttG  CODE  3410-OS-M 


Cooperative  State  Research  Service 

Science  and  Education  Competitive 
Research  Grants  Office  Advisory  Committee: 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463. 
the  Cooperative  State  Research  Service 
announces  the  following  meeting. 

Name:  Science  and  Education  Competitive 
Research  Grants  Office.  Advisory  Committee. 
Research  Grants  Program 

Date:  September  30, 1988 

Time:  9:00  a.m.  to  5«)  p.m. 

Place:  U.S.  Department  of  Agriculture, 
Room  104-A.  Administration  Building,  14th 
and  independence  Avenue,  SW.,  Washington, 
DC  20250. 

Type  of  meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as  the 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  listed  below. 

F*urpose;  To  advise  the  Secretary  of 
Agriculture  with  respect  to  the  research  to  be 
supported,  priorities  to  be  adopted  and 
emphasized,  and  the  procedures  to  be 
followed  in  implementing  those  programs  of 
research  grants  to  be  awarded  competitively. 

CONTACT  PERSON  FOR  AGENDA  AND 
MORE  INFORMATION:  Dr.  William  D. 
Carlson.  Acting  Associate 
Administrator.  Office  of  Grants  and 
Program  Systems,  Cooperative  Stale 
Research  Service.  U.S.  Department  of 
Agriculture,  Room  324-A  Administration 
Building,  Washington,  DC  20250, 
Telephone  202-475-5720. 

Done  at  Washington.  DC  this  8th  day  of 
luly.  1988. 
|ohn  Patrick  |ordan. 

Administrator.  Cooperative  State  Research 

Sen-ice. 

|FR  Doc.  88-16938  Filed  7-26-«8;  8:45  amj 

BILLING  CODE  341(>-22-M 


COMMISSION  ON  CIVIL  RIGHTS 

Montana  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Montana  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
2:00  a.m..  on  August  20. 1988.  at  the 
Colonial  Inn.  2301  Colonial  Drive, 
Helena,  Montana  59601.  The  purpose  of 
the  meeting  is  to  plan  activities  and 
programming  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Betty  Babcock 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  20. 19B8. 
Susan  ].  Prado. 
A  cting  Staff  Director. 
[FR  Doc.  88-16909  Filed  7-26-88;  8:45  amj 
BILUNG  CODE  6335-01-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Current  Population  Survey — 
November  1988  Voting  and 
Registration  Supplement 
Form  Numbers:  Agency — CPS-1  and 

CPS-260;  0MB— NA 
Type  of  Request:  New  collection 
Burden:  57,500  respondents;  986 

reporting  hours 
Average  Time  Perm  Response:  1  minute 
Needs  and  Uses:  This  survey  is  a 
continuing  biennial  collection  of  data 
on  voter  and  nonvoter  characteristics 
and  on  current  voter  trends.  For  the 
first  time  it  will  collect  data  for  Asian 
and  Pacific  Islander  subgroups 
because  the  1980  decennial  census 
shows  that  there  are  significant 
differences  among  the  subgroups. 


Current  data  on  the  size  and 
socioeconomic  characteristics  of  these 
subgroups  will  enable  policymakers  to 
plan  and  implement  programs  needed 
for  specific  subgroups.  This 
information  will  be  used  by  Federal, 
state,  and  local  election  officials, 
political  party  committees,  and  other 
private  organizations  to  relate 
demographic  characteristics  to  voting 
and  nonvoting  behavior. 

Affected  Public:  Individuals  or 
households 

Frequency:  Biennially 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340 

Agency:  Bureau  of  the  Census 

Title:  Annual  Wholesale  Trade  Survey 

Form  Numbers:  Agency — B-450  and  B- 
451;  OMB— 0607-0195 

Type  of  Request:  Revision  of  a  currently 
approved  collection 

Burden:  4,800  respondents;  1,440 
reporting  hours 

Average  Time  Perm  Response:  18 
minutes 

Needs  and  Uses:  This  survey  collects 
data  that  is  necessary  for  more 
accurate  personal  consumption 
estimates  and  inventory  adjustments. 
The  information  is  used  by  Census  as 
a  benchmark  for  the  sales  and 
inventory  estimates  in  the  monthly 
wholesale  trade  survey,  by  BEA  in 
GNP  calculations,  and  by  other 
government  agencies  and  businesses 
to  gauge  the  current  trends  of  the 
economy.  Also,  BLS  is  developing  a 
price  index  of  wholesale  trade  using 
these  data. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions 

Frequency:  Armually 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340 

Agency:  Bureau  of  the  Census 

Title:  1988  Annual  Survey  of 
Manufactures 

Form  Numbers:  Agency — MA-1000(MU), 
MA-IOOO(B).  and  MA-IOOO(S):  OMB— 
0607-0464 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection 

Burden:  81,000  respondents;  205,900 
reporting  hours 

Average  Time  Perm  Response:  3.6  hours 
for  long  form;  2.1  hours  for  short  form 

Needs  and  Uses:  This  survey  is  used  to 
provide  key  measures  on 
manufacturing  activity  during 
intercensal  periods.  The  results  are 
used  as  a  benchmark  for  other  Federal 
Statistical  programs,  including  the 
Federal  Reserve  Board's  "Index  of 
Industrial  Production,"  the  Bureau  of 
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Economic  Analysis  estimates  of  the 
gross  national  product,  and 
Commerce's  annual  publication. 
"Industrial  Outlook." 
Affected  Public:  Businesses  or  other  for- 
profit  institutions 
Frequency:  Annually 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Francine  Picoult, 
395-7340 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce.  Room  H6622. 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC  20230 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building.  Washington,  DC  20530. 

Dated:  July  21. 1988. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-16874  Filed  7-26-88;  8:45  am] 

BtLUNG  COOE  3S1<M>7-H 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  1987  Survey  of  Minority-Owned 
Business  Enterprises:  1987  Survey  of 
Women-Owned  Business  Enterprises 
Form  Numbers:  Agency — MB-1  and 

MB-2:  OMB— NA 
Type  of  Request:  New  collection 
Burden:  435,000  respondents;  72,500 

reporting  hours 
Average  Time  Perm  Response:  10 

minutes 
Needs  and  Uses:  This  survey  is  the  only 
source  of  information  on  the  number 
of  minority-  and  women-owned 
businesses.  The  data  are  needed  to 
evaluate  the  extent  and  growth  of 
business  ownership  by  minorities  and 
women.  MBDA.  SBA,  local 
governments,  minority  and  women 
business  associations,  university 
researchers,  and  the  media  use  the 
data  to  provide  a  framework  for 
assessing  their  programs  designed  to 
promote  the  business  activities  of 
minorities  and  women. 
Affected  Public:  Businesses  or  other  for- 


profit  institutions  and  small 

businesses  or  organizations 
Frequency:  Quinquennially 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Francine  Picoult. 

395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer. 
Room  3208  New  Executive  Office 
Building,  Washington,  DC  20530. 

Dated:  luly  21, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 

Managemert  and  Organization. 

|FR  Doc.  B&-16875  Filed  7-26-88;  8:45  am] 

BILUNG  CODE  3S1(M>7-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications;  Richmond,  VA 

July  20,  1988. 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  12  months  is  estimated  at  S194,118 
for  the  project  performance  of  December 
1, 1988  to  November  30. 1989.  The  MBDC 
will  operate  in  the  Richmond.  Virginia. 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $165,000  in  Federal  funds  and 
a  minimum  of  $29,118  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contributions  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MEDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 


operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discrefion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  August  31, 1988. 
Applications  must  be  postmarked  on  or 
before  August  31, 1988. 

ADDRESS:  Washington  Regional  Office, 
Minority  Business  Development  Agency. 
U.S.  Department  of  Commerce.  Room 
6723,  Washington,  DC  20230,  202/377- 
8275. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willie  J.  Williams,  Regional  Director, 
Washington  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 

Date;  July  20, 1938. 
WUiie  \.  Williams, 

Regional  Director.  Washington  Regional 
Office. 

[FR  Doc  88-16862,  Filed  7-26-88;  8;45  am) 
BILLING  CODE  3510-21-M 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Man-Made  Fitier  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

July  22.  1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing  a 

limit. 

EFFECTIVE  DATE:  July  29.  1988. 

Authority.  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  The 
current  limit  for  Categories  647/648  is 
being  reduced  for  carryforward  used 
during  the  previous  agreement  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION;  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  53  FR  752.  published  on 
January  12,  1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
lames  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  For  The  Implementation  Of 
Textile  Agreements 

July  22.  1988 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229 
Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  7. 1988  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports  of 
certain  cotton  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Bangladesh  and  exported  during  the  period 


which  began  on  February  1.  1988  and  extends 
through  January  31. 1989. 

Effective  on  July  29, 1988,  the  directive  of 
January  7, 1988  is  hereby  amended  to  reduce 
to  636,000  dozen  '  the  current  limit  for 
Categories  647/648,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Bangladesh. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  88-16916  Filed  7-26-88:  8:45  am] 
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Amendment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Singapore 

July  22,  1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  July  29,  1988. 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6736.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202>  377-3715. 
SUPPLEMENTARY  INFORMATION:  At  the 

request  of  the  Government  of  the 
Republic  of  Singapore,  the  current 
designated  consultation  levels  are  being 
increased  for  categories  359  and  659-0. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16. 
1987).  Also  see  52  FR  49188,  published 
on  December  30, 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 


to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

July  22. 1988 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC.  20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  24, 1987  by  the 
Chairman.  Committee  for  the  Implementation 
of  textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Singapore  and 
exported  during  the  period  which  began  on 
January  1, 1988  and  extends  through 
December  321, 1988. 

Effective  on  July  29.  1988.  the  directive  of 
December  24, 1987  is  being  amended  to 
increase  the  limits  for  cotton  and  man-made 
fiber  textile  products  in  the  following 
categories: 


I     Amended 
Category  I       ^^, , 


(pounds) 

359                    

470.000 

659-0' 

400.000 

'  The  limit  has  not  hppn  adjusled  to  account  for 
any  imports  exported  after  January  31. 1988. 


'  Ttie  limits  tiave  not  been  adjusted  to  account  for 
imports  exported  after  December  31.  1987 

"  In  Category  659-0.  all  TSUSA  numbers  except 
381  2340.  381.3170,  381  9100.  381  9570.  384  1700. 
384  2339,  384  8300.  384  8400  and  384.9363  in  Cat- 
egory 659-S;  and  381.2836,  3813332.  3819224, 
381.9837,  384  2250.  384  2251.  384  2663.  384  2664. 
384.8677.  384  9472  and  384  9473  in  Category  659- 
V 

The  Committee  for  the  implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  88-16917  Filed  7-26-^8:8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Option  Contracts 

agency:  Commodity  Futures  Trading 
Commission. 
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ACnON:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
community  option  contracts. 

summary:  The  Chicago  Mercantile 
Exchange  ("CME"  or  "Exchange")  has 
applied  for  designation  as  a  contract 
market  in  options  on  physical  British 
pounds  sterling.  The  CME  also  has 
applied  for  designation  as  a  contract 
market  in  options  on  the  CMFs  pending 
Nikkei  Stock  Average  futures  contract. 
For  the  proposed  Nikkei  Stock  Average 
futures  option,  the  application  also 
contains  a  petition  for  an  exemption 
from  the  volume  requirement  for  the 
underlying  futures  contract  specified  in 
the  Commission's  rules.  The  Director  of 
the  Division  of  Economic  Analysis 
("Drvision")  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Coinmission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  August  26, 1988.  for  the  Nikkei 
Stock  Average  futures  option  and 
September  12, 1988.  for  the  option  on 
physical  British  pounds  sterling. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  2033  iC 
Street,  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
Nikkei  Stock  Average  futures  option 
contract  or  to  the  CME  option  contract 
on  physical  British  pounds  sterling. 

FOR  FURTHER  IMFORMATION  COI4TACT: 

Richard  Shiits.  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW. 
Washhigton,  DC  20581  (202)  254-7303. 
SUPPl£MENTARY  INFORMATION:  In 
addition  to  requesting  comment  on  the 
terms  and  conditions  of  the  proposed 
option  contracts,  the  Division  also  is 
requesting  comment  on  the  merits  of  a 
petition  filed  by  the  CME  pursuant  to 
§  33.11  of  the  Commission's  rules  with 
respect  to  he  Nikkei  Stock  Average 
futures  option.  That  petition  requests 
exemptive  relief  from  the  trading  volume 
tests  set  forth  in  the  Commission's  rules. 
In  that  regard.  §  33.4(a)(5)(iii)  of  the 
Commission's  rules  requires,  as  a 
condition  of  designation  for  proposed 
options  on  futures  contracts,  that  the 
exchange  demonstrate  that: 

*  *   *the  volume  of  trading  in  all  contracts 
months  for  futures  delivery  of  the  commodity 
for  which  the  option  designation  is  sought 
has  averaged  at  least  3.000  contracts  per 


week  on  such  board  of  trade  for  the  12 
months  preceding  the  date  of  application  for 
oplron  contract  market  designation,  or 
alternatively,  that  such  futures  contract 
market,  based  on  its  trading  hiatory. 
substaatially  meets  this  total  volume 
requirement  in  less  than  the  12  montks 
preceding  the  date  of  application;  *  *  * 

The  Division  notes  that  the  CMFs 
Nikkei  Stock  Average  futures  contract 
which  will  underlie  the  proposed  option 
contract  currently  is  pending  at  the 
Commission  for  approval.  Thus,  since 
there  has  been  no  trading  in  that  futures 
contract,  the  futures  trading  volume 
requirement  for  this  proposed  option 
contract  has  not  been  met. 

As  discussed  in  more  detail  in 
previous  Federal  Register  notices  (see. 
for  example.  52  FR  41755,  October  3a 
1987).  the  Commission  has  stated  that  it 
believes  that,  at  the  minimum,  a  petition 
for  exemption  from  the  trading  volume 
tests  may  be  granted  only  if  the 
underlying  cash  market  for  the 
commodity  exhibits  a  high  level  of 
liquidity.  Cash  market  hquidity  would 
be  evidenced  by  extensive  and  frequent 
trading  activity,  a  large  number  of 
participants  in  the  market,  and  tight  bid/ 
ask  spreads.  Further,  the  terms  of  the 
futures  contract  should  ensure  the 
opportunity  for  arbitrage  and  close 
alignment  between  the  cash  and  futures 
markets.  In  combination,  the  liquidity  of 
the  underlying  cash  market  and  the 
opportunities  for  arbitrage  are  major 
factors  in  determining  the  extent  to 
which  a  less  liquid  futures  contract 
could  be  disrupted  by  the  exercise  of 
options  and  the  alternatives  available  to 
those  exercising  the  options.  In  addition, 
to  enable  position  holders  to  evaluate 
accurately  the  value  of  their  option 
positions  in  the  absence  of  active 
trading  in  the  underlying  futures 
contract,  the  Commission  stated  its 
belief  that  there  should  exist  an 
accurate  and  widely  available  price 
series  which  would  be  represenative  of 
values  of  the  commodity  underlying  the 
future.* 


'  The  Division  notei  that  in  those  cases  where  the 
underlying  futures  contract  f.ails  to  develop  a 
sufficient  level  of  trading  volume,  the  option  on  the 
futures  contract  wronid  become  subject  to  the 
detisting  criteria  set  forth  in  {  S4  of  the 
Commission's  rules.  Specifically,  if  the  volume  in 
the  underlying  futures  contract  market  falls  below 
an  average  weekly  volume  of  1.000  contract  for  all 
months  listed  for  the  six-month  period  following 
designation  of  the  option  contract,  no  new  option 
contract  months  may  be  listed  until  the  volume  in 
tiiC  nnderlying  futures  contracts  rises  above  an 
average  of  2.000  coniiucis  pei  week  foraH  trading 
months  listed  for  a  period  of  three  consecutive 
months. 


In  requesting  comment  on  the  CME's 
proposed  option  on  Nikkei  Stock 
Average  futures,  the  Division  is  seeking 
specific  comment  on  whether  it  should 
grant  the  CME's  request  for  an 
exemption  from  the  requirements  of 
5  33.4(a)(5)(iii)  for  the  proposed  contract. 
Commenters  are  requested  to  consider 
the  issues  noted  above.  Also, 
commenters  are  requested  to  address 
whether,  if  the  petition  were  granted, 
additional  surveillance  activities  and 
expiration  reviews,  particularly  at  the 
outset  of  trading,  should  be  implemented 
by  the  CME  for  this  proposed  contract. 

Copies  of  the  terms  and  conditions  of 
the  proposed  contracts  will  be  available 
for  inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW.. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  is  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commisison's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  is  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
option  contracts,  or  the  petition,  or  with 
respect  to  other  materials  submitted  by 
the  CME  in  support  of  the  applications, 
should  send  such  comments  to  Jean  A. 
Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  2033  K  Street. 
NW..  Washington,  DC  20581  by  the 
specified  dates. 

Issued  in  Washington,  DC.  on  July  22. 1988. 
Paula  A.  Tosini, 

Director.  Division  of  Economic  Analysis. 
[FR  Doc.  88-16873  Filed  7-26-88;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Contract  Data  Requirements  List;  Data 
Item  Descriptions  Re<feiCtion 

AGENCY:  Under  Secretary  of  Defense 
(Acquisition),  DOD. 
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action:  Notice. 


summary:  The  Department  of  Defense  is 
firmly  committed  to  reducing  the  amount 
of  data  acquired  from  contractors  under 
defense  contracts.  These  data 
requirements  are  imposed  in  contracts 
through  the  citing  of  Data  Item 
Descriptions  (DID's)  in  the  Contract 
Data  Requirements  List  (CDRL).  We 
suspect  that  there  are  DID's  which 
overspecify  requirements,  are 
duplications  of  other  DID's,  or  otherwise 
result  in  an  unnecessary  paperwork 
burden  upon  the  public.  Internal  efforts 
are  being  undertaken  by  DoD  to  reduce 
the  number  of  these  types  of  DID's.  Your 
help  in  specifically  identifying  the  DID's 
which  could  be  eliminated  or  improved 
will  be  appreciated.  The  input  resulting 
from  this  request  will  be  used  to  reduce 
the  number  of  DID's  and  thereby  reduce 
the  paperwork  burden  placed  upon  the 
public.  At  this  time  comments  are 
requested  on  DID's  that  fall  into  the 
following  categories  (reference  DoD 
5010.12-L,  Acquisition  Management 
Systems  and  Data  Requirements  Control 
List  (AMSDL):  HFAC  (Human  Factors); 
ILSS  (Integrated  Logistics  Support 
Standards);  MNTY  (Maintainability); 
PACK  (Packing,  Packaging, 
Preservation,  and  Transportability); 
REU  (Reliability);  SAFT  (Safety);  TMSS 
(Technical  Manual  Specifications  and 
Standards).  Comments  on  other 
categories  of  DID's  were  requested  in 
previous  Federal  Register  Notices  and 
will  be  requested  in  future  Federal 
Register  Notices. 

DATE:  Comments  should  be  received  by 
September  26, 1988. 
ADDRESS:  Comments  should  be 
forwarded  to  Mr.  Carl  Berry,  Defense 
Data  Management  Office, 
OASD(P&L)DDMO,  5203  Leesburg  Pike, 
Suite  1401,  Falls  Church,  VA  22041. 
FOR  FURTHER  INFORMATION  CONTACT: 
A  list  of  the  DIDs  in  the  above 
categories,  a  copy  of  individual  DID's,  or 
a  copy  of  each  of  the  DID's  may  be 
obtained  from  Mr.  Carl  Berry,  Defense 
Data  Management  Office,  5203  Leesburg 
Pike,  Suite  1401,  Falls  Church,  VA  22041, 
telephone  (703)  756-2554. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

July  20.  1988. 

|FR  Doc.  88-16754  Filed  7-26-88:  8:45  am| 

BILLING  CODE  MIO-OI-M 


Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-463,  the  Federal 


Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
August  2, 1988;  Tuesday,  August  9, 1988; 
Tuesday,  August  16, 1988;  Tuesday, 
August  23, 1988;  and  Tuesday,  August 
30, 1988  at  10:00  a.m.  in  Room  1E801,  The 
Pentagon,  Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L.  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b(c)(2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b{c}(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hererby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b(c)(2)),  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
been  obtained  from  officials  of  private 
establishments  will  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee,  Room  3D264,  The 
Pentagon,  Washington,  DC.  20301. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

July  22.  1988. 

[PR  Doc.  88-16945  Filed  7-26-88;  8:45  am] 

BILLING  CODE  MIO-OI-M 


Department  of  the  Army 

Privacy  Act  of  1974;  Amendments  to 
Systems  of  Records 

AGENCY:  Department  of  the  Army,  DOD. 

ACTION:  Notice  of  amendments  to  a 
system  of  records  subject  to  the  Privacy 
Act  of  1974. 

summary:  The  Department  of  the  Army 
is  amending  one  of  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a). 

DATE:  This  proposed  action  will  be 
effective  without  further  notice  on 
August  26, 1988,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESS:  Send  comments  to  Mr.  Cliff 
Jones,  AS-OPS-MR,  Fort  Huachuca,  AZ 
85613-5000,  telephone:  602-538-6548, 
auto  von:  879-6568. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  have  been  published  in  the 
Federal  Register  as  follows: 

FR  Doc.  85-10237  (50  FR  22090)  May  29. 1985 

(Compilation) 
FR  Doc.  86-14667  (51  FR  23576)  June  30. 1986 
FR  Doc.  86-19534  (51  FR  30900)  August  29. 

1986 
FR  Doc.  86-25274  (51  FR  40479]  November  7. 

1986 
FR  Doc.  86-27580  (51  FR  44361)  December  9. 

1986 
FR  Doc.  87-8140  (52  FR  11847)  April  13.  1987 
FR  Doc.  87-11379  (52  FR  18798)  May  19. 1987 
FR  Doc.  87-15611  (52  FR  25905)  July  9, 1987 
FR  Doc.  87-19686  (52  FR  32329)  August  27. 

1987 
FR  Doc.  87-26438  (52  FR  43932)  November  17. 

1987 
FR  Doc.  88-8671  (53  FR  12971)  April  20.  1988 
FR  Doc.  88-10355  (53  FR  16575)  May  10. 1988 
FR  Doc.  88-12861  (53  FR  21509)  June  8. 1988 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below,  followed  by  the  system  notice,  as 
amended,  published  in  its  entirety. 

The  proposed  amendments  are  not 
within  the  purview  of  the  provision  of  5 
U.S.C.  552a(o),  which  require  the 
submission  of  a  new  or  altered  system 
report. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
July  22. 1988. 

AMENDMENT 

A0607.01DAPE 

System  name.  Accident  and  Incident 
Case  Files;  Army  Safety  Management 
Information  System  (50  FR  22165,  May 
29, 1985). 

Changes: 
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System  name.  Delete  the  entire  entry 
and  substitute  with  the  following:  Army 
Safety  Management  Information  System 
(ASMIS). 

System  location.  Delete:  Segments 
exist  at  Army  Staff  agencies,  field 
operating  agencies,  major  commands, 
and  instattations. 

Categories  of  individuals  covered  by 
the  sy'stem.  Add:  or  accidents  in  which 
Army  Personnel  are  injured. 

Categories  of  records  in  the  system. 
Delete  the  entire  entry  and  substitute 
with  the  following:  Automated  data 
base  containing  pertinent  and  relevant 
information  concerning  Army  mishaps/ 
accidents.  For  aviation  accidents,  the 
records  consist  of  those  data  elements 
listed  on  Preliminary  Reports  of  Aircraft 
Mishaps  but  exclude  data  extracted 
from  DA  Forms  2397-R.  For  ground 
accidents,  the  records  include  data 
extracted  from  DA  Form  285  and  285-1. 
Records  do  not  include  DA  Forms  2397- 
R,  285  or  285-1  or  their  exhibits  and 
attachments. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses.  Delete 
enth-e  entry  and  substitute  with  the 
following:  Commanders  and  aviation 
staff  officers  in  the  Active  Army, 
National  Guard  and  Reserve 
components  who  have  an  identified 
need  to  determine  aviator  or  soldier 
accident/mishap  experience  for 
increased  duty  responsibility  or  training 
programs  may  also  request  a  search  of 
the  PRAM  files  by  name  and  SSN. 
National  Guard  units  are  provided  the 
aircraft  accident  history  of  apphcants  to 
aviation  positions  in  the  Guard  to  help 
evaluate  their  suitability  for 
appointment.  It  may  also  be  used  by 
safety  ofHcials  within  DOD  to  determine 
eligibility  for  safety  awards.  Access  to 
these  records  may  also  be  granted  by 
System  Manager  to  various  Department 
of  Defense  agencies,  the  Department  of 
Labor,  Federal  Aviation  Agency, 
National  Transportation  Safety  Board, 
other  Federal,  State,  and  local  agencies, 
and  applicable  civilian  organizations, 
such  as  the  National  Safety  Council,  for 
use  in  a  combined  effort  of  accident 
prevention.  In  those  cases,  access  by 
non-DOD  agencies  will  not  be  based  on 
name  or  SSN.  Data  must  also  be 
disclosed  under  the  provisions  of  29  CFR 
1960.29  in  some  cases  to  employee 
representatives.  See  "Blanket  Routine 
Uses"  set  forth  at  the  beginning  of  the 
Army's  listing. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 
Delete  entire  entry  and  substitute  with 
the  following: 


Storage.  Delete  "Paper  records;  •  *  *" 
and  "*  *  *  microfilm." 

Retrievability.  Delete  entire  entry  and 
substitute  with  the  following:  U.S.  Army 
Safety  Center  employees  may  retrieve 
data  by  reference  to  a  person's  name  or 
social  security  number.  Army  Staff 
agencies.  Installation  and  command 
safety  offices,  major  subordinate 
commands  of  the  Army  Materiel 
Command  can  access  the  records  by 
remote  terminaL  Retrieval  from  remote 
terminals  is  limited  to  nonpersonal 
identifiers  such  as  date,  location,  type  of 
equipment  or  type  of  accident  Retrieval 
of  records  from  which  data  is  ASMIS  is 
extracted  (DA  Forms  285,  285-1,  and 
2397-RJ  is  by  date  and  sequence 
number. 

Safeguards.  Delete  entire  entry  and 
substitute  with  the  following: 
Information  is  coded  and  accessed  only 
by  authorized  personnel  who  have 
appropriate  clearance.  Paper/microfilm 
records  which  are  the  source  of  the  data 
are  maintained  in  locked  file  cabinets  in 
a  room  secured  by  a  manipulation-proof 
combination  lock.  Computer  stored 
records  are  secured  similarly  behind 
security  doors.  Personnel  who  are 
granted  access  from  remote  sites  are 
required  to  comply  with  restrictions  on 
the  use  and  release  of  the  information. 
Remote  terminal  access  is  granted  only 
on  the  bases  of  a  need-to-know  for 
accident  prevention  purposes. 
Authorized  personnel  are  given  a 
personal  code  word  for  access  and  must 
agree  in  writing  to  observe  restrictions 
on  the  use  and  release  of  data. 

Retention  and  disposal.  Delete  entire 
entry  and  substitute  with  the  following: 
Computerized  records  are  retained  for 
30  years.  Computer  printouts  of  accident 
reports  containing  names  or  SSNs  are 
shredded  or  burned.  Accident  reports 
from  which  ASMIS  data  is  extracted  are 
maintained  at  the  U.S.  Army  Safety 
Center  on  paper  for  5  years,  then 
transferred  to  microfilm.  Paper  records 
at  installation  and  command  safety 
offices  are  destroyed  after  5  years. 

System  ManagerfsJ  and  Address. 
Delete  entire  entry  and  substitute  with 
the  following:  Director  of  Army  Safety, 
Headquarters.  Department  of  the  Army. 
Washington.  DC  20310. 

A0607.01DAPE 

SYSTEM  NAME: 

Army  Safety  Management  Information 
System  (ASMIS). 

SYSTEM  LOCATION: 

System  exists  at  U.S.  Army  Safety 
Center,  Fort  Rucker,  AL  36362-5363. 


categories  of  individuals  covered  by  tmc 
system: 

Individuals  involved  in  accidents 
incident  to  Army  operations  or 
accidents  in  which  Army  personnel  are 
injured. 

categories  of  records  IN  THE  SYSTEM: 

Automated  data  base  containing 
pertinent  and  relevant  information 
concerning  Army  mishaps/accidents. 
For  aviation  accidents,  the  records 
consist  of  those  data  elements  listed  on 
Preh'minary  Reports  of  Aircraft  Mishaps 
but  exclude  data  extracted  from  DA 
Forms  2397-R.  For  ground  accidents,  the 
records  include  data  extracted  from  DA 
Form  285  and  285-1.  Records  do  not 
include  DA  Forms  2S97~R,  285  or  285-1 
or  their  exhibits  and  attachments. 

AUTHORrTY  FOR  MAWfTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.,  section  7902;  Pub.  L.  91-596, 
section  18,  Occupational  Safety  and 
Health  Act  of  1970;  section  2,  Executive 
Order  11807;  and  Executive  Order  9397. 
Occupational  Safety  and  Health 
Programs  for  Federal  Employees. 

PURPOSE(S): 

Information  is  maintained  solely  for 
accident  prevention  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUDINO  CATEGORIES  OF 
USERS  AND  THE  MMWOSES  OF  SUCH  USES: 

Commanders  and  aviation  staff 
officers  in  the  Active  Army,  National 
Guard,  and  Reserve  components  who 
have  an  identified  need  to  determine 
aviator  or  soldier  accident/mishap 
experience  for  increased  duty 
responsibility  or  training  programs  may 
also  request  a  search  of  the  PRAM  files 
by  name  and  SSN.  National  Guard  units 
are  provided  the  aircraft  accident 
history  of  applicants  to  aviation 
positions  in  the  Guard  to  help  evaluate 
their  suitability  for  appointment.  It  may 
also  be  used  by  safety  officials  within 
DOD  to  determine  eligibility  for  safety 
awards.  Access  to  these  records  may 
also  be  granted  by  System  Manager  to 
various  Department  of  Defense 
agencies,  the  Department  of  Labor, 
Federal  Aviation  Agency,  National 
Transportation  Safety  Board,  other 
Federal.  State,  and  local  agencies,  and 
applicable  civilian  organizations,  such 
as  the  National  Safety  Council,  for  use 
in  a  combined  effort  of  accident 
prevention.  In  those  cases,  access  by 
non-DOD  agencies  will  not  be  based  on 
name  or  SSN.  Data  must  also  be 
disclosed  under  the  provisions  of  29  CFR 
1960.29  in  some  cases  to  employee 
representatives.  See  "Blanket  Routine 


Uses"  set  forth  at  the  beginning  of  the 
Army's  listing. 

poucies  and  practices  for  storino, 
retrievinq,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Magnetic  tapes/disks. 

retrievabiuty: 

U.S.  Army  Safety  Center  employees 
may  retrieve  data  by  reference  to  a 
person's  name  or  social  security 
number.  Army  Staff  agencies, 
installation  and  command  safety  offices, 
major  subordinate  commands  of  the 
Army  Materiel  Command  can  access  the 
records  by  remote  terminal.  Retrieval 
from  remote  terminals  is  limited  to 
nonpersonal  identifiers  such  as  date, 
location,  type  of  equipment  or  type  of 
accident.  Retrieval  of  records  from 
which  data  in  ASMIS  is  extracted  (DA 
Forms  285,  285-1,  and  2397-R)  is  by  date 
and  sequence  number. 

SAFEGUARDS: 

Information  is  coded  and  accessed 
only  by  authorized  personnel  who  have 
appropriate  clearance.  Paper/microfilm 
records  which  are  the  source  of  the  data 
are  maintained  in  locked  file  cabinets  in 
a  room  secured  by  a  manipulation-proof 
combination  lock.  Computer  stored 
records  are  secured  similarly  behind 
security  doors.  Personnel  who  are 
granted  access  from  remote  sites  are 
required  to  comply  with  restrictions  on 
the  use  and  release  of  the  information. 
Remote  terminal  access  is  granted  only 
on  the  bases  of  a  need-to-know  for 
accident  prevention  purposes. 
Authorized  personnel  are  given  a 
personal  code  word  for  access  and  must 
agree  in  writing  to  observe  restrictions 
on  the  use  and  release  of  data. 

retention  and  disposal: 

Computerized  records  are  retained  for 
30  years.  Computer  printouts  of  accident 
reports  containing  names  or  SSNs  are 
shredded  or  burned.  Accident  reports 
from  which  ASMIS  data  is  extracted  are 
maintained  at  the  U.S.  Army  Safety 
Center  on  paper  for  5  years,  then 
transferred  to  microfilm.  Paper  records 
at  installation  and  command  safety 
offices  are  destroyed  after  5  years. 

SYSTEM  MANA0ER(S)  AND  ADDRESS: 

Director  of  Army  Safety, 
Headquarters,  Department  of  the  Army 
Washington,  DC  20310. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  know  whether 
or  not  information  on  them  exists  in  this 
system  of  records  should  write  to  the 
Commander,  U.S.  Army  Safety  Center. 
Fort  Rucker,  AL  36362-5363.  ATTN: 


Judge  Advocate.  Individual  must  furnish 
his/her  full  name,  SSN,  current  address 
and  telephone  number,  when  and  where 
the  accident  occurred,  type  of  equipment 
involved  in  the  accident,  and  signature. 

ItECORO  ACCESS  PROCEDURES: 

Individuals  desiring  access  to 
information  on  themselves  should 
inquire  by  writing  to  the  Commander, 
U.S.  Army  Safety  Center,  providing 
information  specified  in  "Notification 
procedure". 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

Army  records  and  reports  containing 
information  in  reports  of  accident, 
injury,  fire,  morbidity,  military  police 
traffic  accident  investigations,  casualty 
reports,  individual  sick  slips,  report  of 
vehicle  accidents,  marine  casualty 
reports,  and  military  aviation  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  8»-16946  Filed  7-26-88;  8:45  am] 

BILUNG  CODE  3810-01-« 


Privacy  Act  of  1974;  Amendments  to 
Systems  of  Records 

agency:  Department  of  the  Army,  DOD. 
action:  Notice  of  amendments  to 
systems  of  records  subject  to  the 
Privacy  Act  of  1974. 

SUMMAflY:  The  Department  of  the  Army 
is  amending  nine  of  its  existing 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
August  26, 1988,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESS:  Send  comments  to  Mr.  Cliff 
[ones,  AS-OPS-MR,  Fort  Huachuca,  AZ 
85613-5000,  telephone:  602-538-6568, 
autovon:  879-^568. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  have  been  published  in  the 
Federal  Register  as  follows: 

FR  Doc.  85-10237  (50  FR  22090]  May  29. 1985 

(Compilation) 
FR  Doc.  86-14667  (51  FR  23576)  June  30.  1986 
FR  Doc  86-19534  (51  FR  30900)  August  29, 

1988 
PR  Doc.  88-25274  (51  FR  40479)  November  7. 

1986 


,  87-8140  (52  FR  11847)  April  13. 1987 
87-11379  152  FR  18798)  May  19.  1987 
87-15611  (52  FR  25905)  July  9. 1987 

,  87-19686  (52  FR  32329)  August  27. 


88-8671  (53  FR  12971]  April  20,  1988 
.  88-10355  (53  FR  16575)  May  10. 1988 
,  88-12861  (53  FR  21509)  |une  8,  1988 


FR  Doc.  86-27580  (51  FR  44361)  December  9, 

1986 
FR  Doc. 
FR  Doc. 
FR  Doc.  I 
FR  Doc. 

1987 
FR  Doc.  87-26438  (52  FR  43932)  November  17, 

1987 
FR  Doc. 
FR  Doc. 
FR  Doc.  I 

The  specific  changes  to  the  record 
systems  being  amended  are  set  forth 
below,  followed  by  the  system  notices, 
as  amended,  published  in  their  entirety. 

The  proposed  amendments  are  not 
within  the  purview  of  the  proxision  of  5 
U.S.C.  552a(o),  which  require  the 
submission  of  a  new  or  altered  system 
report. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
July  21. 1988. 

Amendment 

A0508.16a.DAPE 

System  name: 

Absentee  Case  Files  (50  FR  22158. 
May  29, 1985). 

Changes: 

Change  system  number  from 
A0508.16aDAPE  to  "A0508.16aDAMO  ' 

Authority  for  maintenance  of  the 
system: 

Add  "E.O.  9397." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Add  "(3)  See  "Blanket  Routine  Uses" 
set  forth  at  the  beginning  of  the  Army's 
listing  of  record  system  notices." 

System  managerfsj  and  address: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Deputy  Chief  of 
Staff  for  Operations  and  Plans  (ATTN: 
DAMO-ODL),  Headquarters, 
Department  of  the  Army,  Washing.on, 
DC  20310-0440." 

A0508.16aDAMO 

SYSTEM  name: 

Absentee  Case  Files. 

SYSTEM  location: 

Primary  U.S.  Army  Deserter 
Information  Point,  U.S.  Army  Enlisted 
Records  and  Evaluation  Center  Ft 
Benjamin  Harrison,  IN  46249.  A  copy  of 
all  or  portions  of  this  system  is 
maintained  at  the  installation  initiating 
the  report  of  absence  and  at  respective 
law  enforcement  agencies. 


BEST  COPY  AVAILABLE 
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categories  of  individuals  covered  bv  the 
system: 

Any  active  Army  member  absent 
without  proper  authority  and 
administratively  designated  as  a 
deserter  pursuant  to  Army  Regulation 
630-10. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  and  records  which  document 
the  individual's  absence;  notice  of 
unauthorized  absence  from  U.S.  Army 
which  constitutes  the  warrant  for  arrest; 
notice  of  return  to  military  control  or 
continued  absence  in  hands  of  civil 
authorities. 

authormr  for  maintenance  of  the 
system: 

10  U.S.C,  section  3012(g);  E.O.  9397. 

PURPOSE(S): 

To  enter  data  in  the  F'BI  National 
Crime  Information  Center  "wanted 
persons"  file;  to  ensure  apprehension 
actions  are  initiated/terminated 
promptly  and  accurately:  and  to  serve 
management  purposes  through 
examination  causes  of  absenteeism  and 
developing  programs  to  deter 
unauthorized  absences. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Information  is  furnished  to  local, 
State,  Federal,  international,  or  foreign 
law  enforcement  authorities  in  efforts  to 
apprehend,  detain,  and  return  offenders 
to  military  custody.  In  oversea  areas, 
information  may  be  disclosed  to  foreign 
governmental  and  civil  authorities  as 
required  by  local  customs,  law,  treaties, 
and  agreements  with  allied  forces  and 
foreign  governments. 

(2)  Information  may  be  disclosed  to 
the  Veterans  Administration  for 
assistance  in  determining  whereabouts 
of  Army  deserters  through  the  Veterans 
and  Beneficiaries  Identification  and 
Records  Locator  Subsystem. 

(3)  See  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
listing  of  record  system  notices. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  documents  and  the  record  copy 
of  the  Arrest  Warrant  are  maintained  in 
the  Official  Military  Personnel  Files; 
vertified  desertion  data  are  stored  on 
the  Deserter  Verification  Information 
System  at  the  U.S.  Army  Deserter 
Information  Point. 

RETRIEV  ABILITY: 

Manually,  by  name;  autom.ated 
records  are  retrieved  by  name,  plus  any 


numeric  identifier  such  as  date  of  birth, 
SSN,  or  Army  serial  number. 

SAFEGUARDS: 

Access  is  limited  to  authorized 
individuals  having  a  need-to-know. 
Records  are  stored  in  facilities  manned 
24  hours,  7  days  a  week.  Additional 
controls  which  meet  the  administrative, 
physical,  and  technical  safeguard 
requirements  of  Army  Regulation  380- 
380  are  in  effect. 

RETENTION  AND  DISPOSAL: 

Automated  records  are  erased  when 
individual  returns  to  military  custody,  is 
discharged,  or  dies.  Paper  or  microform 
records  remain  a  permanent  part  of  the 
individual's  Official  Military  Personnel 
File. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Operations 
and  Plans  (ATTN:  DAMO-ODL), 
Headquarters,  Department  of  the  Army, 
Washington,  DC  20310-0440. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  know  whether 
or  not  this  system  contains  information 
about  them  should  contact  the  U.S. 
Deserter  Information  Point.  U.S.  Army 
Enlisted  Records  Center,  Ft  Benjamin 
Harrison,  IN,  furnishing  full  name,  SSN 
and/or  Army  serial  number,  address, 
telephone  number,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  concerning  themselves 
should  provide  information  in 
"Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

Unit  Commander,  First  Sergeants, 
subjects,  witnesses.  Military  Police,  U.S. 
Army  Criminal  Investigation  Command 
personnel  and  special  agents, 
informants,  DOD,  Federal,  State,  and 
local  investigative  and  law  enforcement 
agencies,  departments  or  agencies  of 
foreign  governments,  and  any  other 
individuals  or  organizations  which  may 
furnish  pertinent  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

All  portions  of  this  system  of  records 
which  fall  within  5  U.S.C.  552a(j)(2)  are 
exempt  from  the  following  provisions  of 
5  U.S.C.  552a:  (c)(3),  (c)(4),  (d),  (e)(3), 
(e)(4)(G).  (e)(4)(H),  (e)(8).  (f).  and  (g). 


Amendment 
A0508.17bDAFE 

System  name: 

Ration  Control/Blackmarket 
Monitoring  Files  (50  FR  22188,  May  29. 
1985). 

Changes: 

Change  system  number  from 
A0508.17bDAPE  to  "A0508.17bDAMO ". 

Authority  for  maintenance  of  the 
system: 

Add  "E.O.  9397." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Add  See  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
listing  of  record  system  notices." 

System  manager(s)  and  address: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Deputy  Chief  of 
Staff  for  Operations  and  Plans  (ATTN; 
DAMO-ODL),  Headquarters, 
Department  of  the  Army,  Washington, 
DC  20310-0440." 

A0508.17bOAMO 

SYSTEM  NAME: 

Ration  Control/Blackmarket 
Monitoring  Files. 

SYSTEM  location: 

Office  of  the  Provost  Marshal.  U.S. 
Army,  Japan;  U.S.  Army.  Europe  and 
Seventh  Army;  U.S.  Army;  Southern 
Command;  U.S.  Forces  Korea/Eighth 

Army. 

categories  of  individuals  COVERED  BY  THE 
SYSTEM: 

All  members  of  the  U.S.  Army  at 
oversea  locations,  their  dependents, 
civilian  employees,  U.S.  Embassy 
personnel,  contract  personnel,  technical 
representatives,  and  individuals  who 
are  assigned  to  or  under  the  judicial  or 
administrative  control  of  the  U.S.  Army 
who  make  purchases  of  controlled  items 
from  authorized  resale  activities  at 
oversea  locations,  those  authorized 
duty-free  privileges  at  Class  VI  stores, 
commissaries,  and  retail  outlets  located 
on  U.S.  facilities  and  installations 
overseas. 

categories  OF  records  in  THE  SYSTEM: 

Individual's  name,  SSN,  passport 
number,  citizenship,  service  component, 
dependency  status,  local  address;  sales 
slips  and  control  sheets  used  in  sale  of 
controlled  items  by  U.S.  Forces; 
overspending/overpurchase  printouts 
produced  by  central  computer  facilities. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C,  Section  3012;  5  U.S.C, 
Section  301;  Status  of  Forces  Agreemeni 
between  the  United  States  of  America 
and  the  host  country  in  which  U.S. 
Forces  are  located;  E.O.  9397. 

PURPOSE(S): 

To  assist  commanders  and  U.S. 
Armed  Forces  investigative  agents  in 
monitoring  purchases  of  controlled 
items:  to  produce  ration  control  plates 
for  authorized  users;  to  maintain  record 
of  selected  controlled  item  purchases  at 
retail  facilities  and  suspected  violators 
of  the  system;  and  to  comply  with  Joint 
Service  blackmarket  monitoring  control 
policy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUKNNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  provide  information  to  the  host 
country,  required  by  the  Status  of  Forces 
Agreement  between  the  United  States  of 
America  and  the  host  country.  See 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  listing  of  record 
system  notices. 

policies  and  practices  for  storinc, 
retrieving,  accessing,  retaining.  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records,  magnetic  tapes, 
microfiche. 

retrievabiuty: 

By  name  and/or  SSN. 

SAFEGUARDS: 

Records  are  accessed  only  by 
authorized  personnel  having  official 
need  therefor.  During  off  duty  hours,  the 
facility  housing  the  records  is  secured 
by  sound  activated  alarm. 

retention  and  disposal: 

Records  are  retained  for  1  year; 
violations  data  are  retained  until  the 
end  of  the  individuals  tour  of  duty 
employment;  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Operations 
and  Plans  (ATTN:  DAMO-ODL), 
Headquarters.  Department  of  the  Army. 
Washington,  DC  20310-0440. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Provost  Marshal  at  the  oversea  Army 
installation  which  issued  the  ration 
control  authorization. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  to  access  records 
pertaining  to  them  should  inquire  as 
stated  under  "Notification  procedure", 
furnishing  full  name.  SSN.  and  signature. 


CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  Initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  individual's  application  for 
ration  control  privileges;  recorded  sales 
at  retail  outlets  and  orders  made 
through  exchange  catalog  sales  at  U.S. 
military  facilities  in  oversea  loations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Amendment 
A0508.24aDAPE 

System  name: 

Serious  Incident  Reporting  Files  (50 
FR  22159,  May  29. 1985). 

Changes: 

Change  system  number  from 
A0508.24aDAPE  to  "A0508.24aDAMO". 

System  location: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Primary  System  is 
located  at  the  Office  of  the  Deputy  Chief 
of  Staff  for  Operations  and  Plans 
(ATTN:  DAMO-ODL).  Headquarters, 
Department  of  the  Army,  Washington, 
DC  20310-0508.  Segments  are 
maintained  at  the  installation  initiating 
reports  and  at  respective  major  Army 
commands." 

Authority  for  maintenance  of  the 
system: 

Add  "E.O.  9397." 

System  manager(s)  and  address: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Deputy  Chief  of 
Staff  for  Operations  and  Plans  (ATTN: 
DAMO-ODL),  Headquarters, 
Department  of  the  Army,  Washington, 
DC  20310-0440." 

A0508.24aDAMO 

SYSTEM  NAME: 

Serious  Incident  Reporting  Files. 

SYSTEM  LOCATION: 

Primary  System  is  located  at  the 
Office  of  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans  (ATTN:  DAMO- 
ODL),  Headquarters,  Department  of  the 
Army,  Washington.  DC  20310-0508. 
Segments  are  maintained  at  the 
installation  initiating  reports  and  at 
respective  major  Army  commands. 

categories  of  individuals  covered  by  the 
system: 

Any  citizen  identified  as  the  subject 
or  victim  of  a  serious  incident  reportable 


to  Department  of  the  Army  in 
accordance  with  Army  Regulation  190- 
40.  This  includes  in  general  any  criminal 
act  or  other  incident  which,  because  of 
its  sensitivity  or  nature,  publicity  or 
other  considerations  should  be  brought 
to  the  attention  of  Headquarters. 
Department  of  the  Army. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  the  initial  report  of 
the  incident  plus  any  supplemental 
reports,  including  reports  of  final 
adjudication. 

authority  for  maintenance  of  the 
system: 

10  U.S.C,  section  3012(g);  E.O.  9397. 

PURPOSE<S): 

To  provide  the  military  chain  of 
command  with  timely  information 
regarding  serious  incidents  to  permit  a 
valid  early  determination  of  possible    • 
implication;  to  provide  an  early 
indication  of  acts  or  conditions  which 
may  have  widespread  adverse  publicity; 
to  provide  a  means  of  analysis  of  crime 
and  conditions  conducive  to  crime  on 
which  to  base  crime  prevention  policies 
and  programs;  and  to  meet  the  general 
needs  of  Department  of  the  Army  Staff 
agencies  for  information  regarding 
selected  incidents  which  impact  on  their 
respective  areas  of  responsibility. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's  listing  of 
record  system  notices. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABIUTY: 

By  individual's  name,  SSN, 
installation  number. 

SAFEGUARDS: 

Buildings  employ  security  guards  and 
control  access.  Distribution  and  access 
to  files  are  based  on  strict  need-to- 
know.  Records  are  contained  in  locked 
safes  when  not  under  personal 
supervision  of  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  1  year  after  final  report  is 
completed. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Operations 
and  Plans  (ATTN:  DAMO-ODL), 
Headquarters,  Department  of  the  Army. 
Washington,  DC  20310-0440. 
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NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  know  whether 
1  or  not  information  on  them  is  contained 
in  this  system  of  records  may  write  to 
the  System  Manager.  Individual  should 
furnish  his/her  full  name,  current 
address  and  telephone  number, 
sufficient  details  to  permit  locating 
pertinent  records,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 
about  themselves  should  write  as 
indicated  in  "Notification  procedure", 
furnishing  information  specified  therein. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

Subjects,  witnesses,  victims.  Military 
Police  and  U.S.  Army  Criminal 
Investigation  Command  personnel  and 
special  agents,  informants,  various 
Department  of  Defense,  Federal,  Slate 
and  local  investigative  and  law 
enforcement  agencies,  departments  or 
agencies  of  foreign  governments,  and 
any  other  individuals  or  organizations 
which  may  supply  pertinent  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

All  portions  of  this  system  of  records 
which  fall  within  5  U.S.C.  552a(j)(2)  are 
exempt  from  the  following  provisions  of 
5  US.C.  552a:  (c)(3),  (c)(4).  (d),  (e)(2), 
(e)(3),  (e)(4(G),  (e)(4)(H),  (e)(8),  (f).  and 
(g)- 

Amendment 
A0509.03DAPE 
System  name: 

Trophy  Firearm  Registration  (50  FR 
22160,  May  29,  1985). 

Changes: 

Change  system  number  from  '  | 

A0508,03DAPE  to  "A0509.03DAMO '. 

System  location: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Primary  system  is 
located  at  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans  (ATTN:  DAMO- 
ODL),  Headquarters,  Department  of  the 
Army,  Washington.  DC  20310-0508. 
Copies  of  war  trophy  firearm 
registration  records  are  maintained  at 
respective  provost  marshal)  offices 
initiating  the  records." 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Add  "See  "Blanket  Routine  Uses  '  set 
forth  at  the  beginning  of  the  Army's 
listing  of  record  system  notices." 

System  manager(s)  and  address: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Deputy  Chief  of 
Staff  for  Operations  and  Plans  (ATTN: 
DAMO-ODL),  Headquarters, 
Department  of  the  Army,  Washington. 
DC  20310-0440  " 

Notification  procedure: 

Delete  "ATTN:  DAPE-HRE  "  and  add 
in  its  place  "ATTN:  DAMO-ODL". 

A0509.03DAMO 

SYSTEM  NAME: 

Trophy  Firearm  Registration. 

SYSTEM  LOCATION: 

Primary  system  is  located  at  the 
Deputy  Chief  of  Staff  for  Operations  and 
Plans  (ATTN:  DAMO-ODL), 
Headquarters,  Department  of  the  Army, 
Washington,  DC  20310-0508.  Copies  of 
war  trophy  firearm  registration  records 
are  maintained  at  respective  provost 
marshall  offices  initiating  the  records. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  Armed  Forces  of  the 
United  States  who  acquire,  during 
periods  of  hostilities,  firearms  approved 
for  personal  retention  as  war  trophies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copy  of  DD  Form  603,  Registration  of 
War  Trophy  Firearm;  relevant 
supplementary  correspondence  of 
approvals. 

authority  for  maintenance  of  the 
system: 

10  U.S.C,  section  3012(g). 

purpose(s): 

To  assure  maintenance  of  records  of 
service  members'  acquisition  of  firearms 
retained  as  war  trophies  is  authorized 
within  the  meaning  of  the  National 
Firearms  Act  and  18  U.S.C,  section  102. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  may  be 
furnished  to  the  following  agencies  for 
investigation  and  prosecution  for 
violations  of  the  National  Firearms  Act: 
Federal  Bureau  of  Investigation;  Drug 
Enforcement  Administration;  U.S. 
Customs  Service;  Bureau  of  Alcohol, 
Tobacco  and  Firearms;  U.S.  District 
Courts;  U.S.  Magistrates;  local  law 
enforcement  agencies;  and,  in  oversea 


areas,  most  government  law 
enforcement  agencies  as  prescribed  in 
Status  of  Forces  Agreements.  See 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  listing  of  record 
system  notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  cabinets. 

retrievability: 

By  owner's  surname. 

SAGEOUARDS: 

Buildings  employ  security  guards. 
Records  are  accessible  only  to 
authorized  personnel  having  need 
therefor  in  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAU 

Records  are  created  at  the  onset  of 
hostilities  and  retained  in  Headquarters. 
Department  of  Army  files  until  end  of 
calendar  year  in  which  hostilities 
ceased;  held  1  additional  year  or  until 
arrangements  are  complete  to  transfer 
the  records  to  Director.  Bureau  of 
Alcohol,  Tobacco  and  Firearms, 
Department  of  Treasury.  Washington. 
DC  20226. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Operations 
and  Plans  (ATTN:  DAMO-ODL), 
Headquarters,  Department  of  the  Army, 
Washington,  DC  20310-0440. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  know  whether 
or  not  information  on  them  is  contained 
in  this  system  or  records  should  write  to 
the  System  Manager,  ATTN:  DAMO- 
ODL,  furnishing  full  name,  sufficient 
details  to  permit  locating  the  records, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 
about  themselves  should  write  as 
indicated  in  "Notification  procedure  ", 
furnishing  information  specified  therein. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  at  time  of 
registration. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
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Amendment 
A0509.08aDAPE 

System  name: 

Registration  and  Permit  Files  (50  FR 
22161.  May  29, 1985). 

Changes: 

Change  system  number  from 
A0509.08aDAPE  to  "AOSOg.OBaDAMO". 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  pu 'poses  of  such  uses: 

Add  "See  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
listing  of  record  system  notices." 

System  manager(s)  and  address: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Deputy  Chief  of 
Staff  for  Operations  and  Plans  (ATTN: 
DAMO-ODL).  Headquarters. 
Department  of  the  Army,  Washington. 
DC  2031CM)440." 

AOSOS.OSaOAMO 

SYSTEM  NAME: 

Registration  and  Permit  Files. 

SYSTEM  LOCATION: 

Army  installations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Any  citizen  registering  restricted 
items  of  property  on  a  military 
installation  or  desiring  to  engage  in 
restricted  activities  on  a  military 
installation.  Items/activities  include  but 
are  not  limited  to  privately  owned 
firearms/weapons,  pets  and  hunting  and 
fishing. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Registration  form  for  items  of 
restricted  property:  permit  application 
for  restricted  activities. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  section  3012. 

PURPOSES(S): 

To  assist  the  commander  in  carrj'ing 
out  effective  law  enforcement,  troop 
safety,  and  crime  prevention  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  is  furnished  to  criminal 
justice  elements  outside  the  Department 
of  Defense  for  investigation  and 
prosecution  when  such  cases  fall  within 
their  jurisdiction  or  concurrent 
jurisdiction  is  applicable.  These  include: 
Federal  Bureau  of  Investigation:  U.S. 
Customs  Services;  Bureau  of  Alcohol, 
Tobacco  and  Firearms;  U.S.  District 


Courts;  U.S.  Magistrates;  state  and  local 
law  enforcement,  wildlife  conservation 
and  public  health  agencies;  and.  in 
oversea  areas,  host  government  law 
enforcement  agencies.  See  "Blanket 
Routine  Uses  '  set  forth  at  the  beginning 
of  the  Army's  listing  of  record  system 
notices. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  magnetic 
disc/tapes;  microfiches;  computer 
printouts. 

RETRIEVABILrrV: 

By  individual's  surname. 

SAFEGUARDS: 

Only  authorized  personnel  have 
access  to  files.  Physical  security 
measures  include  locked  containers/ 
storage  areas,  controlled  personnel 
access,  and  continuous  presence  of 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  upon  removal  of  the 
restricted  property  from  the  military 
installation  or  upon  expiration  of  the 
permit. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Operations 
and  Plans  (AITN:  DAMO-ODL). 
headquarters.  Department  of  the  Army. 
Washington.  DC  20310-0440. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  know  whether 
or  not  this  system  of  records  contains 
information  on  them  may  inquire  of  the 
System  Manager.  Individual  must 
provide  full  name,  present  address, 
sufficient  details  to  permit  locating  the 
records,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  in  this  system  should 
follow  requirements  in  "Notification 
procedure". 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

Any  citizen  desiring/required  to 
register  firearms/weapons,  pets.  etc. 
that  will  be  maintained  within  or 
desiring  to  hunt/fish  within  the  confines 
of  and  Army  installation. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  of  records 
which  fall  within  5  U.S.C.  section 
552a(k)(2)  are  exempt  from  the  following 
provision  of  Title  5  U.S.C.  section  552a: 
(c)(3). 

Amendment 

AOSOg.lSbDAPE 

System  name: 

Expelled  or  Barred  Person  Files  (50  FR 
22163.  May  29. 1985). 

Changes: 

Change  system  number  from 
A0509.18bDAPE  to  "A0509.18bDAMO". 

Authority  for  maintenance  of  the 
system: 

Add  "E.O.  9397." 

System  managerfs)  and  address: 

Delete  the  entire  entrj-  and  substitute 
with  the  following:  "Deputy  Chief  of 
Staff  for  Operations  and  Plans  (ATTN: 
DAMO-DDL).  Headquarters, 
Department  of  the  Army,  Washington, 
DC  20310-0440." 

Notification  procedure: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Individuals  wishing 
to  know  whether  or  not  information  on 
them  is  contained  in  this  system  of 
records  should  write  to  the  System 
Manager,  ATTN:  DAMO-DDL. 
furnishing  their  full  name,  SSN,  address, 
details  concerning  the  expulsion  or 
debarment  action,  and  signature." 

A0509.18bDAMO 

SYSTEM  name: 

Expelled  or  Barred  Person  Files. 

system  location: 

Records  are  maintained  at  the  Army 
installation  initiating  the  expulsion  or 
debarment  action. 

categories  of  individuals  covered  by  the 
system: 

Any  citizen  who  is  expelled  or  barred 
from  an  Army  installation. 

categories  of  records  in  the  system: 

Names  of  individual,  expulsion  orders, 
investigative  reports  and  supporting 
documents. 

authority  for  maintenance  of  the 
system: 

18  U.S.C,  section  1382.  E.O.  9397. 

purpose(s): 

To  assist  the  commander  in  carrying 
out  responsibilities  required  by  18 
U.S.C.  section  1382. 
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ROUTINE  USES  OF  RECORDS  HAIKTAJNEO  IN 
THE  SYSTEM,  INCLUDINa  CATEQORIES  OF 
USERS  MB  THE  PUNKtSES  OF  SUCN  USES: 

See  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's  listing  of 
record  system  notices. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievabiuty: 

By  individual's  name. 

SAFEGUARDS: 

Distribution  and  access  to  files  are 
based  on  strict  need-to-know.  Physical 
security  measures  include  locked 
containers/storage  areas,  controlled 
personnel  access,  and  continuous 
presence  of  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  on  revocation  or  upon 
discontinuance. 

SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Operations 
and  Plans  (ATTN:  DAMO-ODL). 
Headquarters,  Department  of  the  Army. 
Washington.  DC  20310-0440. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  know  whether 
or  not  information  on  them  is  contained 
in  this  system  of  records  should  write  to 
the  System  Manager.  ATTN:  DAMO- 
ODL,  furnishing  their  full  name,  SSN, 
address,  details  concerning  the 
expulsion  or  debarment  action,  and 
signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  desiring  to  access  records 
on  themselves  should  write  as  indicated 
in  "Notification  procedure",  providing 
information  specified  therein. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

Subjects,  witnesses,  victims.  Military 
Policy  and  U.S.  Army  Criminal 
Investigations  Command  personnel  and 
special  agents,  informants,  various 
Department  of  Defense,  Federal.  State 
and  local  investigative  and  law 
enforcement  agencies,  departments  or 
agencies  of  foreign  governments;  and 
any  other  individuals  or  organizations 
which  may  supply  pertinent  information. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

All  portions  of  this  system  of  records 

which  fall  within  5  U.S.C  552a())(2)  are 
exempt  from  the  following  provisions  of 
5  U.S.C  552a:  (c)(3).  (c)(4).  (d.)  (eK2). 
(e)(3).  (e)(4)(G).  {e)(4)(H).  (e)(8),  (f).  and 
(8). 

Amendment 

A0509.19aDAPE 

System  name: 

Military  Police  Investigator 
CertiHcaUon  Files  (50  FR  22163.  May  29. 
1985). 

Changes: 

Change  system  number  from, 
A0509.19aDAPE  to  "A0509.19aDA.MO". 

A  uthority  for  maintenance  of  the 
system: 

Add  "E.O.  9397." 

System  managerfsj  and  address: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Deputy  Chief  of 
Staff  for  Operations  and  Plans  (ATTN: 
DAMO-ODL),  Headquarters. 
Department  of  the  Army,  Washington, 
DC  20310-0440. ' 

Notification  procedure: 

Delete  "ATTN:  DAPE-HRE"  and 
substitute  in  its  place  "ATTN:  DAMO- 
ODL". 

A0509.19aOAUO 

SYSTEM  NAME: 

Military  Police  Investigator 
Certification  Files. 

SYSTEM  LOCATION: 

Primary  records  are  maintained  at  the 
U.S.  Army  MiUtary  Personnel  Center. 
200  Stovall  Street,  Alexandria.  VA 
22332.  Segments  exist  at  the  installation 
initiating  request  and  at  respective 
major  Army  commands. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEK 

Any  individual  who  has  been 
nominated  by  a  commander  for 
certification  as  a  Military  Police 
Investigator. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  requests,  name  checks, 
background  checks,  approvals, 
disapprovals,  appeals,  rebuttals,  and 
related  documents. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  section  3012(g);  E.O.  9397. 


PURPOSE(S): 

To  establish  eligibility  and  suitability 
of  individuals  to  be  certified  as  Military 
Police  Investigators. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  "Blanket  Routine  Uses"  set  forth 
at  the  beginm'ng  of  the  Army's  listing  of 
record  system  notices. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  card 
indices. 

RETRIEVABIUTY: 

By  individual's  surname. 

safeguards: 

Buildings  employ  security  guards  and 
control  access.  Information  is  not 
disclosed  outside  the  agency;  within  the 
agency,  access  to  records  containing 
adverse  suitability  information  is 
restricted  by  use  of  protective  markings. 
Distribution  and  access  are  based  on 
strict  need-to-know. 

RETENTION  AND  DISPOSAL: 

Destroyed  upon  individual's  release 
from  active  service  or  3  years  after 
involuntary  withdrawal  of  certification. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Operations 
and  Plans  (ATTN:  DAMO-ODL). 
Headquarters,  Department  of  the  Army, 
Washington,  DC  20310-0440. 

NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  is  contained 
in  this  system  of  records  should  write  to 
the  System  Manager,  ATTN:  DAMO- 
ODL.  furnishing  full  name.  SSN.  current 
address,  sufficient  details  to  permit 
locating  pertinent  records,  and 
signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 
about  themselves  should  write  as 
indicated  in  "Notification  procedure", 
supplying  information  specified  therein. 

CONTESTINO  RECORD  PROCSIURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

Subjects,  witnesses,  victims.  Military 
Police  and  U.S.  Army  Criminal 
Investigation  Command  personnel  and 
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agents,  informants,  various  Department 
of  Defense,  Federal,  State  and  local 
investigative  and  law  enforcement 
agencies,  departments  or  agencies  of 
foreign  governments;  and  any  other 
individuals  or  organizations  which  may 
supply  pertinent  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

All  portions  of  this  system  of  records 
which  fall  within  5  U.S'.C.  552a(k)  (2),  (5), 
or  (7)  are  exempt  from  the  following 
provisions  of  5  U.S.C.  552a:  (d).  (eK4)(G), 
(e){4)(H),  and  (f]. 

Amendment 
A050g.21aDAPE 

System  name: 

Local  Criminal  Information  Files  (50 
FR  22164.  May  29, 1985) 

Change  system  number  from 
A0509.21aDAPE  to  '•A0509.21aDAMO". 

System  name: 

Delete  "Information"  and  add  in  its 
place  "Intelligence". 

Authority  for  maintenance  of  the 
system: 

Add  "E.O.  9397." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  the  entire  entry  and  substitute 
the  following:  "Intelligence  may  be 
disclosed  to  the  Federal  Bureau  of 
Investigation;  Drug  Enforcement 
Administration:  U.S.  Customs  Service; 
Bureau  of  Alcohol,  Tobacco  and 
P'irearms:  other  Federal,  State,  and  local 
enforcement  agencies:  and,  in  oversea 
areas,  host  government  law  enforcement 
agencies  when  intelligence  pertains  to 
matters  within  the  jurisdiction  of  those 
agencies.  See  "Blanket  Routine  Uses" 
set  forth  at  the  beginning  of  the  Army's 
listing  of  record  system  notices." 

System  manager(s)  and  address': 

Delete  the  entire  entry  and  substitute 
the  following:  "Deputy  Chief  of  Staff  for 
Operations  and  Plans  (ATTN:  DAMO- 
ODL),  Headquarters,  Department  of  the 
Army,  Washington,  DC  20310-0440." 

A0509.21aDAMO 

SYSTEM  name: 

Local  Criminal  Intelligence  Files. 

system  location: 

Records  are  maintained  at  the 
installation  initiating  or  collecting  the 
documents. 

categories  of  individuals  covered  by  the 
system: 

Any  citizen  or  group  of  citizens 
suspected  or  involved  in  criminal 


activity  directed  against  or  involving  the 
United  States  Army. 

categories  of  records  in  the  system: 

Reports  and  supporting  documents  of 
criminal  activity  directed  against  or 
involving  the  U.S.  Army. 

authority  for  maintenance  of  the 
system: 

10  U.S.C,  section  3012(g);  E.O.  9397. 

purpose(s): 

To  identify  individuals  or  groups  of 
individuals  in  an  effort  to  anticipate, 
prevent  or  monitor  possible  criminal 
activity  directed  against  or  involving  the 
U.S.  Army;  to  enable  Army  officials, 
commanders,  or  civil  criminal  justice 
agencies  to  meet  their  responsibilities 
regarding  the  maintenance  of  discipline, 
law  and  order  through  investigation  and 
possible  criminal  prosecution,  civil  court 
action,  or  regulatory  order.  Users  within 
the  Army  include  commanders  in 
exercising  their  authority  under  the 
provisions  of  Titles  10  and  18,  U.S.C; 
persons  designated  by  the  commander 
to  assist  in  carrying  out  these 
responsibilities,  i.e.,  staff  judge 
advocate,  investigating  officers 
appointed  in  accordance  with  Army 
regulations,  U.S.  Army  Criminal 
Investigation  Command,  military 
intelligence  personnel  in  those  incidents 
involving  possible  or  actual  sabotage  or 
espionage. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Intelligence  may  be  disclosed  to  the 
Federal  Bureau  of  Investigation;  Drug 
Enforcement  Administration;  U.S. 
Customs  Service;  Bureau  of  Alcohol, 
Tobacco  and  Firearms;  other  Federal, 
state,  and  local  enforcement  agencies; 
and,  in  oversea  areas,  host  government 
law  enforcement  agencies  when 
intelligence  pertains  to  matters  within 
the  jurisdication  of  those  agencies.  See 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  listing  of  record 
system  notices. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  magnetic 
tape/disc. 

retrievabiuty: 

By  individual's  name,  or  by  cross- 
index  of  other  data  maintained  in  the 
system. 

SAFEGUARDS: 

Only  authorized  personnel  have 
access  to  files.  Physical  security 


measures  include  locked  containers/ 
storage  areas,  controlled  personnel 
access,  and  continuous  presence  of 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  upon  supersession, 
obsolescence,  or  deactivation  of  the 
related  command. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Operations 
and  Plans  (ATTN:  DAMO-ODL). 
Headquarters,  Department  of  the  Army. 
Washington,  DC  20310-0440. 

NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  is  contained 
in  this  system  of  records  should  write  to 
the  System  Manager,  providing  their  full 
name,  SSN,  current  address  and 
telephone  number,  sufficient  details  to 
permit  locating  pertinent  records,  and 
signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  desiring  access  to  records 
pertaining  to  them  should  write  as 
indicated  in  "Notification  procedure", 
providing  information  specified  therein. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

Subjects,  witnesses,  victims.  Military 
Police  and  U.S.  Army  Criminal 
Investigation  Command  personnel  and 
special  agents,  informants,  various 
Department  of  Defense,  Federal,  State 
and  local  investigative  and  law 
enforcement  agencies,  departments  or 
agencies  of  foreign  governments,  and 
any  other  individuals  or  organizations 
which  may  supply  pertinent  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

All  portions  of  this  system  of  records 
which  fall  within  5  U.S.C.  552a(j)(2)  are 
exempt  from  the  following  provisions  of 
5  U.S.C.  552a:  (C)(3),  (C)(4),  (d),  (e)(2), 
(e)(3l,  (e)(4)(G),  (e)(4)(H).  (e)(8).  (H.  and 
(8)- 

Amendment 
A0720.04DAPE 
System  name: 

Army  Correction  System:  Correctional 
Treatment  Records  (50  FR  22201,  May 
29. 1985). 
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Changes: 

Change  system  number  From 
A0720.04DAPE  to  "AOyzO.lMDAMO". 

System  name: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Correctional 
Reporting  System  (CRS)". 

System  location: 

Delete  entry  (2)  and  substitute  with 
the  following:  "(2)  An  automated  extract 
of  selected  data  from  individual 
correctional  treatment  records  at  Army 
facilities  is  stored  on  computer  media  at 
five  contractor-operated  Regional  Data 
Centers  located  near:  Washington,  DC; 
Fort  McPherson,  GA;  Fort  Knox;  KY; 
Fort  Hood,  TX;  and  Fort  Ord.  CA." 

A  iithority  for  maintenance  of  the 
system: 

Add  "E.0. 9397." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Add  "See  Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
listing  of  record  system  notices." 

System  manager(s)  and  address: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "The  Deputy  Chief  of 
Staff  for  Operations  and  Plans  (ATTN: 
DAMO-ODL).  Headquarters. 
Department  of  the  Army,  Washington, 
DC  20310-0440." 

Notification  procedure: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Information  may  be 
sought  by  writing  to  the  commander  of 
the  confinement/correctional  facility,  or 
to  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans  (ATTN:  DAMO- 
ODL),  Headquarters,  Department  of  the 
Army,  Washington,  DC  20310-0580." 

A0720iMDAMO 

SYSTEM  NAME: 

Correctional  Reporting  System  (CRS). 

SYSTEM  LOCATION: 

(1}  Army  installation  detention 
facilities,  U.S.  Army  Correctional 
Activity,  Ft  Riley.  KS;  U.S.  Disciplinary 
Barracks,  Ft  Leavenworth,  KS. 

(2)  An  automated  extract  of  selected 
data  from  individual  correctional 
treatment  records  at  Army  facilities  is 
stored  on  computer  media  at  five 
contractor-operated  Region  Data 
Centers  located  near:  Washington.  DC; 
Fort  McPherson,  GA;  Fort  Knox,  KY; 
Fort  Hood,  TX;  and  Fort  Ord.  CA. 

(3)  The  Army  Clemency  Board,  Office, 
Assistant  Secretary  of  the  Army, 
Manpower  and  Reserve  Affairs, 


Washington,  DC  20310  (for  decisions  on 
clemency  recommendations,  parole 
actions,  and  restoration  to  duty). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Any  military  member  confined  at  an 
Army  confinement  or  correctional 
facility  as  a  result  of,  or  pending,  trial  by 

courts-martial. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  related  to  the 
adminsitration  of  individual  military 
prisoners;  courts-martial  orders, 
release/confinement  orders,  medical 
examiner's  reports,  requests  and 
receipts  for  health  and  comfort  supplies, 
reports  and  recommendations  relating  to 
disciplinary  actions,  clothing  and 
equipment  issue  records;  forms 
authorizing  correspondence  by  prisoner, 
mail  records;  personal  history  records; 
individual  prisoner  utilization  records; 
requests  for  interview;  fignerprint  cards, 
military  police  reports;  prisoner 
indentification  records;  parolee 
agreements;  inspections;  documents 
regarding  custodianship  of  personal 
funds  and  property  of  prisoners;  former 
commanding  officers;  report;  parents' 
report;  spouse's  report;  classification 
recommendations;  request  to  transfer 
prisoner;  social  history;  clemency 
actions:  psychologist's  report: 
psychiatric  and  sociologic  reports; 
certificate  of  parole;  certificate  of 
release  from  parole;  assignment 
progress  reports:  and  similar  relevant 
documents. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use.  sections  951-953;  E.0. 9397. 

PURPOSE(S): 

Correctional  treatment  records  are 
used  to  determine  prisoner's  custody 
classifications,  work  assignments, 
educational  needs,  adjustment  to 
confinement,  areas  of  particular 
concern,  and.  as  the  basis  for  clemency, 
parole  and  restoration  to  duty 
considerations.  Automated  records 
provide  pertinent  information  required 
for  proper  management  of  confinenient 
facility  population,  demographic  studies, 
status  of  discipline  and  responsiveness 
of  personnel  procedures,  as  well  as 
confinement  utihzation  factors  such  as 
population  turnover,  recidivism,  etc. 

ROUTINE  USES  OF  RECORDS  MAIMTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  (a)  to 
local,  state,  and  Federal  law 
enforcement  and  investigation  agencies 
for  investigation  and  possible  criminal 
prosecution,  civil  court  actions  or 


regulatory  orders,  (b)  to  confinement/ 
correctional  agencies  for  use  in  the 
administration  of  correctional  programs 
including  custody  classification, 
employment,  training  and  educational 
assignments,  treatment  programs, 
clemency,  restoration  to  duly  or  parole 
actions,  verification  of  offender's 
criminal  records,  employment  of 
records,  and  social  histories.  See 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  listing  of  record 
system  notices." 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  punch 
cards,  magnetic  tape  and  disc. 

RETRIEVABILITV: 

By  prisoner's  surname  and/or  SSN/ 
register  number. 

SAFEGUARDS: 

(a)  All  records  are  maintained  in 
areas  accessible  only  to  designated 
personnel  having  official  need  therefor. 
Automated  data  base  and  output  are 
managed  through  comprehensive 
procedures  and  policies  prescribed  in 
system  functional  users  manuals. 

(b)  Regional  Data  Centers  are 
contractor-operated.  Contractor 
personnel  are  security  screened; 
employees  receive  a  security  briefing 
and  participate  in  an  on-going  security 
education  program  under  the  Regional 
Data  Security  Officer.  Regional  Data 
Centers  are  connected  through  a 
communications  network  to  44 
distributed  data  processing  centers  at 
Army  installations.  Technical,  physical, 
and  administrative  safeguards  required 
by  Army  Regulation  380-380  are  met  at 
installation  data  processing  centers  and 
information  is  secured  in  locked  rooms 
with  limited/controlled  access.  Data  are 
available  only  to  installation  personnel 
responsible  for  system  operation  and 
maintenance.  Terminals  not  in  data 
processing  centers  are  under  the 
supervision  of  a  terminal  area  security 
officer  at  each  remote  location 
protecting  them  from  unauthorized  use. 
Access  to  information  is  controlled 
further  by  a  system  of  assigned 
passwords  for  authorized  users  of 
terminals. 

RETENTION  ANO  DISPOSAU 

(a)  Individual  correctional  treatment 
records  for  prisoners  in  the  U.S.  Army 
Correctional  Activity  (USACA)  or  U.S. 
Disciplinary  Barracks  (USDB)  are 
retained  for  90  days  following  expiration 
of  sentence/completion  of  parole/ 
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maximum  release  date,  following  which 
they  are  retired  to  the  National 
Personnel  Records  Center  for  25  years; 
destruction  is  by  shredding.  Similar 
records  for  prisoners  in  local  Army 
confinement  and  correctional  facilities 
are  destroyed  4  years  following  release 
of  prisoner  from  confinement. 

Note:  Transfer  of  a  prisoner  from  one 
facility  to  another  is  not  construed  as  release 
from  confinement.  When  a  prisoner  is 
transferred  to  another  facility,  his/her  file  is 
transferred  with  him/her. 

Information  on  tape/disc  is  erased  after 
3  years. 

(b)  Army  Clemency  Board  case  files 
are  returned  on  completion  of  Board 
action  to  USACA  or  USDB.  as 
appropriate,  where  they  are  retained  for 
90  days  after  prisoner's  release  from 
confinement  or  return  to  duty,  following 
which  they  are  retired  to  the  National 
Personnel  Records  Center  and 
maintained  for  25  years  before  being 
destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Deputy  Chief  of  Staff  for 
Operations  and  Plans  (ATTN:  DAMO- 
ODL),  Headquarters,  Department  of  the 
Army,  Washington,  DC  20310-0440. 

NOTIFICATION  PROCEDURE: 

Information  may  be  sought  by  writing 
to  the  commander  of  the  confinement/ 
correctional  facility,  or  to  the  Deputy 
Chief  of  Staff  for  Operations  and  Plans 
(ATTN:  DAMO-ODL).  Headquarters, 
Department  of  the  Army,  Washington, 
DC  20310-0580. 

RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  their 
records  may  write  to  the  Commander  of 
the  confinement/correctional  facility 
where  a  prisoner,  furnishing  full  name. 
SSN.  present  address,  and  dates  of 
confinement.  Request  must  bear 
signature  of  the  individual  whose  record 
it  is. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  witnesses: 
victims;  Military  Police/U.S.  Army 
Criminal  Investigation  Command 
personnel  and/or  reports;  informants: 
various  Federal,  state  and  local 
investigative  and  law  enforcement 
agencies:  foreign  governments;  any 
other  individual  or  organization  that 
may  supply  pertinent  information. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

All  portions  of  this  system  which  fall 
within  5  U.S.C.  552a(j)(2)  are  exempt 
from  the  following  provisions  of  Title  5 
U.S.C.  Section  552a:  (c)(3).  (c)(4),  (d), 
(e)(2),  (e)(3).  (e)(4)(G),  (e)(4)(H),  (e)(5). 
(e)(8).  (f).  and  (g). 

|FR  Doc.  88-16901  Filed  7-26-88;  8:45aml 
BILLINQ  CODE  M10-01-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
August  3, 1988  beginning  at  1:00  p.m.  in 
the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive.  West  Trenton.  New  Jersey.  The 
hearing  will  be  part  of  the  Commission's 
regular  business  meeting  which  is  open 
to  the  public. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  about 
11:00  a.m.  at  the  same  location  and  is 
scheduled  to  include  a  Status  Report  on 
the  Upper  Delaware  Ice  Jam  Project. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Proposed  Amendment  to 
Comprehensive  Plan  and  Basin 
Regulations — Water  Supply  Charges. 
Notice  was  given  in  the  June  16. 1988 
Federal  Register,  Vol.  53.  No.  116.  pp. 
22501-22502,  that  the  Commission  would 
hold  a  public  hearing  on  August  3. 1988 
to  receive  comments  on  a  proposed 
amendment  to  its  Comprehensive  Plan 
and  Basin  Regulations-Water  Supply 
Charges  to  include  water  charges  for 
water  use  at  hydroelectric  power 
projects.  The  proposed  amendment 
would  establish  annual  base  charges  to 
owners  of  conventional  run-of-river 
hydroelectric  power  plants  that  benefit 
from  water  storage  facilities  owned  or 
partially  owned  by  the  Commission.  In 
addition  to  the  base  charge,  annual 
variable  charges  based  on  power 
generated  at  each  facility  would  be 
assessed  to  owners  of  hydroelectric 
power  plants  that  benefit  from  increased 
hydraulic  head  to  the  hydroelectric 
project  as  a  result  of  investments  by  the 
Commission.  Owners  of  hydroelectric 
power  plants  that  derive  additional 
benefit  from  increased  flows  available 
to  the  hydroelectric  project  that  would 
not  have  been  available  without  the 
Commission-sponsored  project  would 
also  be  charged;  however,  no  charges 
for  increased  flows  would  be  required 
when  charges  for  increased  hydraulic 


head  are  in  effect.  Finally,  charges  for 
the  use  of  any  facilities  such  as  pipe 
conduits,  outlet  works,  and  so  on. 
installed  in.  on  or  near  a  Commission- 
sponsored  project  that  benefit  the 
hydroelectric  project  in  any  way  would 
be  determined  on  a  case-by-case  basis. 
Under  the  proposal,  the  owner  of  any 
hydroelectric  generating  facility  would 
receive  a  credit  against  the  water  use 
fee  otherwise  payable  to  the 
Commission  for  any  amount  which  the 
Commission  receives  from  the  U.S. 
Army  Corps  of  Engineers  or  from  the 
Federal  Energy  Regulatory  Commission. 
The  proposal  also  includes  provisions 
addressing  payment  of  bills  and 
exemptions  from  charges. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of  the 
Compact: 

1.  CoUegeville-Trappe  Joint  Water 
System  D-79-59  CP.  An  application  for 
approval  of  a  ground  water  withdrawal 
project  to  supply  up  toy.6  million 
gallons  (mg)/30  days  from  Well  No.  10 
to  augment  public  water  supplies  in 
Trappe  and  Collegeville  Boroughs.  The 
well  had  been  granted  an  emergency 
permit  to  operate  at  a  pumpage  rate  of 
0.110  million  gallons  per  day  (mgd) 
starting  October  1979  and  ending  May  1, 
1980.  Well  No.  10  had  been  operating 
without  DRBC  approval  since  May  1. 
1980  and  during  that  time  (May  1985)  the 
peak  withdrawal  rate  reached  6.6  mg/30 
days.  The  project  is  located 
approximately  1900  feet  northeast  of  the 
intersection  of  Seventh  Avenue  and 
Route  422.  in  the  Borough  of  Trappe, 
Montgomery  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

2.  Borough  of  Pennington  D-84-33  CP. 
A  ground  water  withdrawal  project 
supply  approximately  0.216  mgd  of 
water  to  the  applicant's  distribution 
system  from  existing  Well  No.  7.  The 
proposed  total  withdrawal  from  all  four 
wells  will  be  0.35  mgd.  The  project  is 
located  in  Pennington  Borough,  Mercer 
County.  New  Jersey.  Well  No.  7  is  the 
only  Pennington  Borough  well  located 
with  the  Delaware  River  Basin. 

3.  City  of  Reading  D-8&-72  CP.  An 
application  to  construct  a  hydroelectric 
power  generating  project  at  the 
Ontelaunee  Dam.  a  56  foot  high, 
concrete  gravity  structure,  located  in 
Maidencreek  Township.  Berks  County, 
Pennsylvania.  The  1.350  acre  reservoir 
that  supplies  water  to  the  applicant  will 
not  be  expaned.  The  current  storage 
capacity  of  the  reservoir  is 
approximately  11.600  acre-feet.  The 
proposed  hydropower  project  will 
operate  in  run-of-river  mode  on  Maiden 
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Creek,  3.0. -river  miles  upstream  of  its 
confluence  with  the  Schuylkill  River. 
The  project  facilities  are  designed  to 
generate  one  MW  of  electricity. 

4.  Tioga  Leasing  Company  (Hereford 
Estates  Mobile  Home  Park)  D-87-80.  An 
application  to  expand  a  0.07  mgd 
sewage  treatment  plant  to  process  0.125 
mgd  of  flow  from  940  residents  in  the 
applicant's  mobile  home  park  located  off 
the  intersection  of  Pennsylvania 
Highways  10  and  29,  in  Hereford 
Township,  Berks  County.  The  proposed 
expansion  will  continue  to  provide  high 
quality  secondary  treatment  of 
wastewater.  Treatment  plant  effluent 
will  continue  to  be  discharged  to 
Perkiomen  Creek  through  the  existing 
outfall. 

5.  Manwalamink  Water  Company  D- 
88-34.  An  application  to  construct  a 
more  efHcient  sewage  treatment  plant 
with  additional  capacity  to  serve  the 
Shawnee  Development  in  Smithfield 
Township,  Monroe  County, 
Pennsylvania.  The  proposed  0.7  mgd 
plant  will  be  constructed  adjacent  to 
Brodhead  Creek  near  the  existing  0.245 
mgd  facility  which  will  be  abandoned. 
The  proposed  plant  is  designed  to 
provide  high  quality  secondary 
treatment,  via  a  sequenching  batch 
reactor  process.  Treatment  plant 
effluent  will  be  discharged  to  Brodhead 
Creek  near  its  confluence  with  the 
Delaware  River,  which  currently  serves 
as  the  receiving  stream. 

6.  Bedminster  Municipal  Authority  D- 
88-37  CP.  An  application  to  include  a 
sewage  treatment  plant  (STP)  in  the 
Comprehensive  Plan  and  approve  the 
project  under  Section  3.8  of  the 
Compact.  The  ownership  of  the  Stone 
Bridge  Sewer  Company  STP  has  been 
transferred  to  Bedminster  Municipal 
Authority.  The  0.1  mgd  secondary 
treatment  plant  was  approved  by 
Docket  No.  D-81-47  on  October  6, 1981, 
and  subsequently  upgraded  to  include  a 
chemical  treatment  process.  The  STP  is 
designed  to  process  the  year  2000  flow 
from  1.060  persons  in  the  Stone  Bridge 
development  and  surrounding 
Bedminster  Township,  Bucks  County, 
Pennsylvania  residents.  Treatment  plant 
effluent  will  continue  to  be  pumped 
about  5,000  feet  prior  to  discharging  into 
Deep  Run.  a  Tohickon  Creek  tributary. 
No  expansion  of  treatment  plant 
capacity  is  currently  proposed. 

7.  ARCO  Petroleum  Products 
Company  D-88-40.  An  application  for 
approval  of  a  ground  water  withdrawal 
project  to  withdraw  up  to  0.39  mg/30 
days  of  water  from  the  applicant's 
hydrocarbon  recovery  system  from  new 
Well  Nos.  PN-1  and  PN-2.  and  to 
increase  the  existing  withdrawal  limit  of 
9.72  mg/30  days  from  all  wells  to  10.11 


mg/30  days.  The  project  is  located  in  the 
City  of  Philadelphia.  Philadelphia 
County,  Pennsylvania. 

8.  Papen  Farms.  Inc.  D-88-41.  A 
combined  surface  water  and  ground 
water  withdrawal  project  to  supply  a 
maximum  of  176  mg/30  days  of  water 
from  five  wells  and  three  surface  intakes 
for  irrigation  of  the  applicant's  farm 
crops  in  Kent  County.  Delaware.  The 
total  withdrawal  from  all  wells  will  be 
limited  to  130  mg/30  days.  The  water  is 
used  to  irrigate  approximately  1,350 
acres  of  vegetables.  Surface  waters  are 
withdrawn  from  Isaac  Branch  and 
Tidbury  Creek,  tributaries  to  the  St. 
Jones  River. 

9.  Chesterdale  Waste  Treatment 
Company,  Inc.  D-88-44.  An  application 
to  upgrade  a  sewage  treatment  plant 
that  serves  the  Willistown  Woods 
development  in  Willistown  Township 
and  the  Chesterdale  Farms  apartment 
complex  in  Westtown  Township,  both  in 
Chester  County,  Pennsylvania.  The 
existing  plant  was  designed  to  provide 
secondary  treatment  for  an  average  flow 
of  0.12  mgd.  The  applicant  plans  to 
upgrade  the  plant  by  constructing  a 
trickling  filter,  an  equalization  tank,  and 
a  sand  filter.  No  expansion  in  capacity 
or  service  area  is  proposed.  Treatment 
plant  effluent  will  continue  to  be 
discharged  to  an  unnamed  tributary  of 
Hunter's  Run  in  the  Ridley  Creek  Basin. 
The  existing  outfall,  which  is  located  in 
Willistown  Township,  will  continue  to 
be  used. 

10.  Roamingwood  Sewer  and  Water 
Association,  Inc.  D-88-45  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  9.69  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  Nos.  4  and  5,  transfer  the 
operation  of  Well  Nos.  1,  2  and  3 
Roamingwood  Sewer  and  Water 
Association,  Inc.,  and  to  increase  the 
existing  withdrawal  limit  of  17  mg/30 
days  from  all  wells  to  22.32  mg/30  days. 
The  project  is  located  in  Lake  Township, 
Wayne  County,  Pennsylvania. 

11.  City  of  Dover  D-88-49  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  24.84  mg/30  days  of  water  to  the 
applicant's  McKee  Run  Generating 
Station  from  existing  Wells  E,  F,  G  and 
H  not  previously  approved  by  the  DRBC. 
The  project  is  located  in  the  City  of 
Dover,  Kent  County,  Delaware. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  David  B.  Everett 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 


are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 


Public  Information  Notice 

Water  Quality  Program 

The  Commission  is  preparing  its  water 
quality  program  for  the  fiscal  year 
ending  September  30, 1989.  Notice  of 
this  action  is  given  in  accordance  with 
the  requirements  of  the  Federal  Clean 
Water  Act,  as  amended.  The  proposed 
program  will  involve  a  variety  of 
activities  in  the  areas  of  planning, 
surveillance,  compliance  monitoring, 
regional  coordination,  use  attainability 
assessment,  wasteload  allocations  and 
public  participation.  While  the  proposed 
program  is  not  subject  to  public  hearing 
by  the  Commission,  it  is  available  for 
examination  and  review  by  interested 
individuals  at  the  Commission's  offices 
upon  request.  The  public  review  and 
comment  period  will  end  August  8, 1988. 
Contact  Seymour  P.  Gross  for  further 
information. 
Susan  M.  Weisman. 
Secrelary. 
July  19, 1988. 

[FR  Doc.  88-16867  Filed  7-26-«8:  8:45  am) 
BILLING  CODE  C360-01-M 


DEPARTMENT  OF  EDUCATION 

Notice  Inviting  Application  for  New 
Awards  for  Fiscal  Year  1988  Under  the 
Graduate  Assistance  in  Areas  of 
National  Need  Program;  Correction 

action:  Correction  notice. 

A  Notice  Inviting  Applications  for 
New  Awards  for  Fiscal  Year  1988  under 
the  Graduate  Assistance  in  Areas  of 
National  Need  Program  was  published 
in  the  Federal  Register  on  July  6, 1988  in 
53  FR  25470.  The  Office  of  Management 
and  Budget  (OMB)  number  was 
inadvertently  omitted  from  that  notice. 
The  OMB  control  number  is  1840-0604. 

Dated:  July  21. 1988. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.202.  Graduate  Assistance  in  Areas 
of  National  Need  Program.) 
Kenneth  D.  Whitehead. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  88-16931  Filed  7-26-«8;  8:45  amj 
BILLING  CODE  4000-01-M 


Law-Related  Education  Program;  Final 
Funding  Priority 

AGENCY:  Department  of  Education. 
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action:  Notice  of  final  funding  priority 
under  the  Law-Related  Education 
Program. 

SUMMARY:  The  Secretary  issues  a  final 
funding  priority  for  the  Law-Related 
Education  Program. 

EFFECTIVE  DATE:  This  final  funding 
priority  takes  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  this  priority,  please  call 
or  write  to  the  Secretary's  Discretionary 
Fund. 

FOR  FURTHER  INFORMATION  CONTACr 

Secretary's  Discretionary  Fund,  400 
Maryland  Avenue,  SW..  Room  4132, 
Washington,  DC  20202.  Telephone  (202) 
732-3566. 

SUPPLfMENTARY  INFORMATION:  On  May 
18, 1988.  the  Secretary  published  a 
Notice  of  Proposed  Funding  Priority 
under  the  Law-Related  Education 
Program  in  the  Federal  Register  (53  FR 
17885).  During  the  30  day  comment 
period,  the  Secretary  did  not  receive  any 
comments  on  the  proposed  absolute 
priority.  There  are  no  differences 
between  the  proposed  funding  priority 
and  the  final  priority. 

FINAL  ABSOLUTE  PRIORITY  FOR 
FISCAL  YEAR  1988:  In  accordance  writh 
34  CFR  75.105(b)  and  (c)(3),  the 
Secretary  has  chosen  as  an  absolute 
priority  civics-related  projects  focusing 
on  the  bicentennial  of  the  U.S. 
Constitution.  Only  applications 
proposing  activities  under  this  priority 
will  be  considered. 

Within  this  absolute  priority,  the 
Secretary  encourages  applications  that 
will  lead  to  greater  knowledge  and 
understanding  of  "The  Federalist 
Papers,"  an  authoritative  analysis  of  the 
U.S.  Constitution  written  by  Alexander 
Hamilton,  James  Madison  and  John  Jay. 

The  Secretary  is  particularly 
interested  in  supporting  projects  that 
will: 

•  Implement  alternative  strategies  to 
use  "The  Federalist  Papers"  in  the 
national  celebration  activities  of  the 
U.S.  Constitution. 

•  Involve  creative  use  of  community 
resources,  including  eminent  scholars 
and  professionals,  to  stimulate  student 
interest  in  and  understanding  and 
appreciation  of  "The  Federalist  Papers." 

•  Improve  teacher  qualifications  and 
skills  fostering  substantive  knowledge 
about  "The  Federalist  Papers." 

•  Demonstrate  the  importance  of 
"The  Federalist  Papers"  to  students  in  a 
manner  that  reflects  the  fundamental 
principles  underlying  the  U.S. 
Constitution. 


The  above  examples  of  ways  to 
implement  the  absolute  priority  are  only 
suggestions.  Applicants  may  propose 
activities  other  than  these  examples 

Applicable  Regulations:  (a)  The  Law- 
Related  Education  Program  regulations, 
34  CFR  Part  241:  and  (b)  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  74.  75,  TJ,  78 
and  79. 

Dated:  )uly  11. 1988. 

Program  Authority:  20  U.S.C.  3851. 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.123.  Law-Related  Education  Program) 
William ).  Bennett. 
Secretary  of  Education. 
(FR  Doc.  88-16930  Filed  7-26-88:  8:45  am] 

BILUNG  CODE  4000-01-M 


Office  of  Postsecondary  Education 

Availability  of  Amendments  to  the 
1987-88  National  Defense/Direct 
Student  Loan  Program/Directory  of 
Designated  Low-income  Schools  for 
Teacher  Cancellation  Benefits 

agency:  Department  of  Education. 
ACTION:  Notice  of  availability  of 
amendments  to  the  1987-88  Directory  of 
low-income  schools  for  cancellation  of 
loans  for  teaching  service. 

summary:  Institutions  and  borrowers 
participating  in  the  Perkins  Loan 
Program  and  other  interested  persons 
are  advised  that  they  may  obtain 
information  regarding  the  amendments 
to  the  1987-88  National  Defense/ 
Director  Student  Loan  Program/ 
Directory  of  Designated  Low-Income 
Schools  (Directory).  The  amendments 
identify  changes  in  the  schools  that 
qualify  for  teacher  cancellation  benefits 
under  each  of  the  loan  programs. 
DATE:  The  amendments  to  the  Director 
are  available  on  or  after  July  1, 1988. 
ADDRESS:  Information  concerning 
specific  schools  listed  in  the 
amendments  to  the  Directory  may  be 
obtained  from  Ronald  W.  Allen, 
Campus-Based  Programs  Branch, 
Division  of  Program  Operations  and 
Systems.  Office  of  Student  Financial 
Assistance.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
[Room  4651,  ROB-3].  Washington.  DC 
20202,  Telephone  (202)  732-3730. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  amendments  to  the  Directory  are 
available  in  (1)  each  of  the  participating 
institutions  of  higher  education,  (2)  each 
of  the  fifty-seven  (57)  State  and 
Territory  Departments  of  Education,  and 
(3)  each  of  the  major  billing  services. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Education  published  a 


notice  in  the  Federal  Register  on 
November  10. 1987  (51  FR  43291)  that  the 
1987-88  National  Defense/Direct 
Student  Loan  Program/Directory  of 
Designed  Low-Income  Schools  was 
available.  The  Secretary  has  revised  the 
Directory  due  to  the  openings  and 
closings  of  schools,  name  changes,  and 
other  corrections.  The  amendments  to 
the  Directory  make  these  changes. 

The  procedures  for  selecting  schools 
for  cancellation  benefits  are  described 
in  the  National  Defense  and  Direct 
Student  Loan  program  regulations  (34 
CFR  674.53.  674.54).  The  Secretary  has 
determined  that  for  the  1987-88 
academic  year  full-time  teaching  in  the 
schools  set  forth  in  the  amendments  to 
the  Directory  qualifies  for  cancellation. 

The  Secretary  is  providing  the 
amendments  to  the  Directory  to  each 
institution  participating  in  the  Perkins 
Loan  Program.  Borrowers  and  other 
interested  parties  may  check  with  their 
lending  institutions,  the  appropriate 
State  Department  of  Education,  regional 
offices  of  the  Department  of  Education, 
or  the  Office  of  Student  Financial 
Assistance  of  the  Department  of 
Education  concerning  the  identity  of 
qualifying  schools  for  the  1987-88 
academic  year. 

The  Office  of  Student  Financial 
Assistance  will  retain,  on  a  permanent 
basis,  copies  of  past,  current,  and  future 
amendments  and  the  Directories. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.037;  National  Defense/Direct 
Student  Loan  Cancellations.) 

Dated:  July  20, 1988. 
Kenneth  D.  Whitehead, 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  88-16928  Filed  7-26-88;  8:45  am) 

BILUMG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Determination  of  Noncompetitive 
Finandai  Assistance 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice. 

summary:  doe  announces  that 
pursuant  to  10  CFR  600.7(b)(2),  it  intends 
to  renew  on  a  noncompetitive  basis  a 
grant  to  the  Coalition  of  Northeast 
Governors  (CONEG)  to  organize  and 
carry  out  a  Regional  Biomass  Program  in 
the  Northeast  Area  of  the  Northern  Tier 
States. 

The  grant  is  being  renewed  for  a  1- 
year  period  beginning  August  9, 1988. 
The  estimated  amount  is  $645,000. 

Procurement  Request  No.:  05- 
880R21 389.001.  '-: 
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Project  Scope:  This  grant  renewal  is  to 
continue  a  Regional  Biomass  Program  in 
the  Northeast  Area  of  the  Northern  Tier 
States.  The  primary  purpose  is  to 
implement  biomass  research  and 
development,  technology  utilization,  and 
technology  transfer  on  a  regional  basis 
in  manner  which  will  maximize  the 
participation  of  the  public  and  private 
sectors  of  each  state.  CONEG  has  the 
unique  capability  to  equally  represent 
all  of  the  states  in  the  Northeast 
subregion  and  involve  the  appropriate 
private  and  public  interest  groups  in  the 
states.  CONEG  is  an  existing,  regionally 
organized  consortium  with  background 
experience  in  management  of  similar 
activities.  Eligiblity  for  this  study  is. 
therefore,  restricted  to  CONEG. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynda  H.  McLaren,  Energy  Technology 
Branch,  Energy  Programs  Division,  U.S. 
Department  of  Energy,  Oak  Ridge,  TN 
37831-«611,  {615-57fr-1763). 

Issued  in  Oak  Ridge,  Tennessee,  on  July  20, 
1988. 

Peter  O.  Dayton. 

Director.  Procurement  and  Contracts 
Division,  Oak  Ridge  Operations.     ' 
|FR  Doc.  88-16940  Filed  7-25-88;  11:10  am| 
BILUNG  COOE  M50-01-M 


Economic  Regulatory  Administration 

Final  Consent  Order  with  Enron  Corp. 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  action  on  proposed 
consent  order. 

summary:  The  Department  of  Energy 
(DOE)  hereby  gives  the  notice  required 
by  10  CFR  205.1991  that  it  has  adopted 
as  final  the  Consent  Order  with  Enron 
Corporation  (Enron)  executed  on  May 
12. 1988,  and  published  for  comment  in 
53  FR  22701  on  June  17,  1988. 

As  required  by  10  CFR  205.1991,  DOE 
provided  a  period  of  thirty  days 
following  publication  of  the  Notice  of 
Proposed  Consent  Order  for  the 
submission  of  comments.  The  ERA 
received  no  comments  in  response  to 
this  notice.  Accordingly,  ERA  has 
determined  that  the  Consent  order 
should  be  made  final  without 
modification.  The  Consent  Order 
becomes  effective  as  a  Final  Order  of 
the  DOE  on  the  date  of  publication  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Economic  Regulatory  Administration. 
1000  Independence  Avenue,  SW..  RG- 
30.  Washington,  DC  20585,  (202)  586- 
8900. 


Copies  of  the  Consent  Order  may  be 
obtained  free  of  charge  by  written 
request  to  "Enron  Consent  Order 
Request"  at  the  above  address  or  by 
calling  586-8900.  Copies  may  also  be 
obtained  in  person  at  the  same  address 
or  at  the  Freedom  of  Information 
Reading  Room.  Room  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585. 

SUPPLEMENTARY  INFORMATION:  On  )une 
17. 1988.  DOE  published  notice  in  the 
Federal  Register  Vol.  53  at  page  22701 
announcing  the  execution  of  a  Proposed 
Consent  Order  between  Enron  and  DOE. 
In  compliance  with  the  DOE  regulations, 
that  notice,  and  a  Press  Release  issued 
on  June  21, 1988,  provided  a  detailed 
summary  of  the  Proposed  Consent  Order 
and  the  relevant  facts. 

As  a  result  of  an  audit  of  Enron's 
compliance  with  the  Federal  petroleum 
price  and  allocation  regulations, 
disputes  arose  between  the  Economic 
Regulatory  Administration  (ERA)  and 
Enron  concerning  Enron's  resales  of 
natural  gas  liquids  (NGLs)  and  natural 
gas  liquid  products  (NGLPs)  during  the 
period  of  August  19, 1973  through 
January  27, 1981. 

The  Consent  Order  resolves  matters 
in  dispute  with  Enron  as  detailed  in  the 
notice  and  all  other  civil  and 
administrative  claims  or  causes  of 
action  regarding  Enron's  compliance 
with  and  obligations  under  the  Federal 
petroleum  price  and  allocation 
regulations. 

Pursuant  to  the  Consent  Order,  Enron 
shall  pay  $48  million  including  interest 
within  30  days  of  the  date  the  Consent 
Order  is  made  final.  ERA  will  petition 
DOE's  Office  of  Hearings  and  Appeals 
to  implement  special  refund  procedures 
pursuant  to  10  CFR  Part  205,  Subpart  V, 
to  distribute  all  amounts  paid  by  Enron, 
pursuant  to  the  Consent  Order. 

As  noted,  no  comments  were  received 
in  response  to  the  notice  of  the  Proposed 
Consent  Order.  Accordingly,  ERA  has 
determined  to  adopt  the  Proposed 
Consent  Order  without  modification  as 
a  final  order  of  the  DOE.  pursuant  to  10 
CFR  205.199).  The  Consent  Order 
becomes  effective  upon  publication  of 
this  notice. 

Issued  in  Washington,  DC,  on  July  21,  1988. 
Milton  C.  Lorenz. 

Chief  Counsel,  Office  of  Enforcement 

Litigation,  Economic  Regulatory 

Administration. 

|FR  Doc.  88-16941  Filed  7-26-88:  8;45  am) 

BILLING  COOE  64SO-01-M 


I  ERA  Docket  No.  88-14-NG) 

Natural  Gas  Marketing  Services 
Cooperative  Association  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas 

AGENCY:  Economic  Regulatory 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Natural  Gas 
Marketing  Services  Cooperative 
Association.  Inc.  (NGMS)  blanket 
authorization  to  import  natural  gas.  The 
order  issued  in  ERA  Docket  No.  88-14- 
NG  authorizes  NGMS  to  import  up  to  3.6 
Bcf  of  natural  gas  over  a  two-year 
period  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC,  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  July  21, 1988. 
Constance  L.  Buckley, 
.Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
[FR  Doc.  88-16942  Filed  7-26-88;  8:45  am) 
BILLING  COOE  645O-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP88-2 15-000] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  21,  1988. 

Take  notice  that  CNG  Transmission 
Corporation  (CNG)  on  July  14, 1988.  filed 
First  Revised  Sheet  Nos.  71,  72,  102,  103 
and  104  of  Volume  1. 

The  proposed  effective  date  is  August 
15, 1988.  CNG  states  that  the  tariff 
sheets  amend  Rate  Schedule  TF  by 
allowing  for  the  transportation  of  gas  to 
third  party  storage  facilities  by  CNG. 

Copies  of  the  filing  were  served  upon 
CNG's  jurisdictional  customers  as  well 
as  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
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Practice  and  Procedure  (18  CFR  385.211. 
385.214].  All  motions  of  protests  should 
be  filed  on  or  before  July  28. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-16840  Filed  7-26-88:  8.45  am) 

BILLING  CODE  6717-01-M 
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(Docket  No.  RP88-217-000] 


CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

luiy  21.  1988. 

Take  notice  that  CNG  transmission 
Corporation  (CNG)  on  July  15, 1988  filed 
the  following  revised  tariff  sheets  all  to 
Original  Volume  No.  1  of  its  tariff: 
Original  Sheet  Nos.  40  through  45 
Original  Sheet  Nos.  160A  through  160E 
First  Revised  Sheet  Nos.  51,  52.  58,  60,  85 

and  86 
Alternate  Original  Sheet  Nos.  45  and 

160D 

The  proposed  effective  date  is  June  1, 
1988. 

CNG  states  that  the  tariff  filing  is 
being  made  to  recover  take-or-pay  and 
contract  reformation  costs  which  its 
pipeline  suppliers  will  bill  to  CNG.  As  a 
downstream  supplier,  CNG  has 
proposed  to  recover  100%  of  such  costs 
on  an  as-billed  basis,  pursuant  to  §  2.104 
of  the  Commission  General  Policy  and 
Interpretatitins.  In  allocating  its  pipeline 
suppliers'  costs  among  its  customers, 
CNG  has  utilized  the  same  deficiency- 
based  formula  employed  by  the 
respective  pipeline  supplier  in  allocating 
its  take-or-pay  costs  to  CNG.  except 
with  regard  to  the  allocation  of  take-or- 
pay  costs  incurred  by  CNG  from 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  The  major 
portion  of  Transco's  take-or-pay  costs 
were  allocated  to  Transco  pursuant  to 
an  agreement  between  Transco  and 
CNG  regarding  CNG's  purchases  under 
Transco's  Rate  Schedule  ACQ.  The 
alternate  tariff  sheets  reflect  the 
flowthrough  of  Transco's  take-or-pay 
costs  on  an  as-billed  basis. 

CNG  states  that  if  changes  in 
allocation  methodology  are  ordered  in 
dockets  pending  before  the  Commission 
or  the  Court  of  Appeals,  it  will  file  to 
revise  its  allocation  methodology. 

Copies  of  this  filing  were  served  upon 
CNG's  jurisdictional  customers  and 
interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
§§  385.214  and  385.211).  All  motions  or 
protests  should  be  filed  on  or  before  July 
28, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Doc.  88-16841  Filed  7-26-88:  8:45  am) 
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(Docket  No.  RP88-95-003] 

Canyon  Creeic  Compression  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  21,  1988. 

Take  notice  that  Canyon  Creek 
Compression  Company  (Canyon)  on  July 
15. 1988.  filed  proposed  changes  in  its 
FERC  Gas  Tariff.  Original  Volume  No.  1 
to  become  effective  May  1. 1988. 

Canyon  states  that  the  intent  of  this 
filing  is  to  comply  with  Paragraph  (D)  of 
the  Commission's  June  30, 1988,  Order  in 
Docket  No.  RP88-95-001. 

A  copy  of  this  filing  was  mailed  to 
Canyon's  customers  and  all  parties  set 
out  on  the  oficial  service  list  at  Docket 
No.  RP88-95-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  §§  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  AH  such  motions  or 
protests  must  be  filed  on  or  before  July 
28, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Acting  Secretary. 
jFR  Doc.  88-16842  Filed  7-26-88;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  RPe8-219-000] 

Colorado  Interstate  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

|uly  22. 1988. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG)  on  July  15, 1988. 
tendered  for  filing  certain  revisions  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1-A.  CIG  states  that  the  revisions 
proposed  include  specific  information 
required  from  a  Shipper  for  a  valid 
request  for  transportation  service, 
including  certain  items  required  in  the 
transportation  request  log.  CIG  further 
states  that  such  revisions  are  being 
proposed  to  comply  with  Order  No.  497 
(Docket  No.  RM87-5-000)  issued  June  1. 
1988.  An  effective  date  of  July  14.  1988. 
is  requested  for  the  revised  tariff  sheets 
which  coincides  with  the  effective  date 
of  Order  No.  497.  These  tariff  sheets  are 
submitted  by  CIG  without  prejudice  to 
any  further  submittal  of  tariff  sheets 
following  Commission  action  on  CIG's 
Request  for  Rehearing  of  Order  No.  497. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory'  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  214 
or  Rule  211  (18  CFR  385.214  or  385.211) 
of  the  Commissions's  Rules  of  Practice 
and  Procedure.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
29, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-16922  Filed  7-26-68;  8:45  am] 
BILUNG  CODE  6717-01-M 


(Docket  No.  RP88-192-002J 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

)uly  21. 1988. 

Take  notice  that  on  July  15. 1988, 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  the 
following  tariff  sheets  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1: 

Third  Revised  Sheet  No.  59 
Fourth  Revised  Sheet  No.  60 
Fourth  Revised  Sheet  No.  61 
Third  Revised  Sheet  No.  62 
Fourth  Revised  Sheet  No.  63 
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Fourth  Revised  Sheet  No.  64 
Fourth  Revised  Sheet  No.  65 
Fifth  Revised  Sheet  No.  66 
Fourth  Revised  Sheet  No.  67 
Fourth  Revised  Sheet  No.  68 

National  states  that  the  purpose  of  the 
fihng  is  to  further  revise  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1  to 
comply  with  the  Commission's  order 
issued  National  in  Docket  No.  RP88- 
120-000  on  May  31, 1988,  and  to  reflect 
the  PGA  tariff  changes  adopted  by  the 
Commission  in  Order  Nos.  483  and  483- 
A. 

National  states  that,  specifically,  it 
proposes  to  revise  the  general  terms  and 
conditions  of  its  FERC  Gas  Tariff  to 
provide  for  interim  rate  adjustments, 
consistent  with  §  154.306  of  the 
Commission's  Regulations.  In  addition. 
National  proposes  to  revise  the  general 
terms  and  conditions  of  its  FERC  Gas 
Tariff  to  provide  for  the  filing  of  reports 
with  its  annual  PGA  filing  to  permit  the 
Commission  to  assess  National's  past 
performance.  Further,  National  proposes 
reivsed  tariff  provisions  permitting  cash 
refunds  or  transfers  to  the  deferred 
account  of  refund  balances  existing  at 
the  end  of  a  deferral  period,  all  as 
required  under  the  Commission's 
Regulations. 

National  also  states  that  its  filing 
reflects  minor  changes  to  its  tariff 
language  suggested  by  the  Commission's 
Staff  at  the  technical  conference 
previously  ordered  in  this  proceeding. 

The  proposed  effective  date  of  the 
revised  tariff  sheets  is  June  1, 1988. 

National  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  the 
regulatory  commissions  of  the  States  of 
New  York,  Ohio,  Pennsylvania, 
Delaware,  and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
28, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  88-16843  Filed  7-26-88;  8.45  am) 

BILLING  CODC  6717-01-M 


[Docket  No.  TCM8-2-37-001] 

Northwest  Pipeline  Corp.;  Change  in 
FERC  Gas  Tariff 

July  21, 1988. 

Take  notice  that  on  July  14. 1988, 
Northwest  Pipeline  Corporation 
("Northwest")  filed  Sixth  Amended 
Thirty-Ninth  Revised  Sheet  No.  10  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
order  issued  June  30, 1988  in  the  above- 
captioned  docket. 

Northwest  states  that  the  tariff  sheet 
mentioned  above  was  filed  to  adjust  the 
demand  portion  of  its  jurisdictional  gas 
sales  rates  to  be  effective  July  1, 1988. 
Such  adjustment  is  the  result  of:  (1) 
Revised  demand  billing  determinants 
due  to  CD  conversions  by  Northwest's 
customers;  and  (2)  a  revision  of 
estimated  annual  Canadian  toll  credits. 
Northwest  requests  an  effective  date  of 
July  1, 1988,  for  the  aforementioned  tariff 
sheet. 

A  copy  of  this  filing  been  mailed  to 
Northwest's  jurisdictional  customers 
and  affected  state  commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
28, 1988.  Protests  will  be  considered  by 
the  Commission  in  detemining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  O.  Cashell, 
Acting  Secretary. 

[PR  Doc.  88-16844  Filed  7-26-88:  8:45  am) 
BILLING  CODE  6717-01-W 


[Docket  No.  RP88-47-0081 

Northwest  Pipeline  Corp.;  Change  In 
FERC  Gas  Tariff 

July  22. 1988. 

Take  notice  that  on  July  18, 1988, 
Northwest  Pipeline  Corporation 
("Northwest"),  in  compliance  with  the 
order  issued  by  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
on  May  18, 1988  in  Docket  No.  RP88-47- 
000,  submitted  the  following  tariff  sheets 
to  be  a  part  of  its  FERC  Gas  Tariff. 


First  Revised  Volume  No.  1 

Forty-First  Revised  Sheet  No.  10 
Twenty-Third  Revised  Sheet  No.  10-A 
Third  Revised  Sheet  No.  15 
Second  Revised  Sheet  No.  16-A 
First  Revised  Sheet  No.  16-B 
First  Revised  Sheet  No.  21-B 
Fourth  Revised  Sheet  No.  26 
Third  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  2&-A 
Original  Sheet  No.  29 
Original  Sheet  No.  30 
First  Revised  Sheet  No.  120 
Second  Revised  Sheet  No.  121 
Original  Sheet  No.  121-A 
Third  Revised  Sheet  No.  300 
Third  Revised  Sheet  No.  301 
Third  Revised  Sheet  No.  302 
Second  Revised  Sheet  No.  303 

Original  Volume  No.  1-A 

First  Revised  Sheet  No.  1 

Substitute  Fourteenth  Revised  Sheet  No. 

201 
Substitute  Fourth  Revised  Sheet  No.  202 
Substitute  Second  Revised  Sheet  No  313 
First  Revised  Sheet  No.  317 
First  Revised  Sheet  No.  318 
Substitute  Original  Sheet  No.  319 
Original  Sheet  Nos.  320  through  399 
First  Revised  Sheet  No.  601 
Substitute  Original  Sheet  No.  602 

Original  Volume  No.  2 

Substitute  Thirteenth  Revised  Sheet  No. 

2 
Substitute  Fifth  Revised  Sheet  No.  2.1 
Substitute  Fifth  Revised  Sheet  No.  2.2 
Substitute  Fifth  Revised  Sheet  No.  2.3 
Substitute  Ninth  Revised  Sheet  No.  2-A 
Substitute  Third  Revised  Sheet  No.  2- 

A.l 
Substitute  Fourteenth  Revised  Sheet  No. 

2-B 
Substitute  Fourth  Revised  Sheet  No.  3 

Northwest  states  the  purpose  of  this 
filing  is  to  revise  the  above  listed  tariff 
sheets  to  comply  with  the  Commission's 
order,  to  reflect  customers  CD 
conversions  and  resulting  D-1  revisions 
and  customer's  nominations  of  D-2 
service  levels  and  tariff  sheets 
establishing  procedures  for 
implementing  D-2  nominations.  These 
tariff  sheets  are  proposed  to  be  made 
effective  as  of  July  3, 1988.  the  date  the 
suspended  rates  became  effective 
subject  to  refund  in  this  proceeding. 

A  copy  of  this  filing  is  being  served  on 
all  affected  customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  §§385.214 
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and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
29. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protesfants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  88-16923  Filed  7-26-88.  8:45  am] 
BILLING  CODE  6717-01-M 

(Docket  Na.  RP88-216-000] 

Texas  Eastern  Transmission  Corp; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  21,  1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  14, 1988  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheets: 
Second  Revised  Sheet  No.  301 
Original  Sheet  No.  305A 
Second  Revised  Sheet  No.  327 
Second  Revised  Sheet  No.  330 
Original  Sheet  No.  330A 
Third  Revised  Sheet  No.  440 
Third  Revised  Sheet  Nos.  484-489 
Third  Revised  Sheet  Nos.  490-522 
Third  Revised  Sheet  Nos.  523-599 

Texas  Eastern  states  that  by  Order 
No.  497  issued  June  1, 1988  the 
Commission  revised  its  regulations  to 
address  possible  abuses  in  the 
relationship  between  interstate 
pipelines  and  their  marketing  or 
brokering  affiliates.  Texas  Eastern  is 
making  this  instant  filing  pursuant  to  the 
rules  under  §  250.16  of  the  Commission's 
revised  Regulations  in  order  to  set  forth 
as  part  of  Texas  Eastern's  FERC  Gas 
Tariff  as  stated  by  Paragraph  (b)(2)  of 
§  250.16  the  specific  information  and 
format  required  from  a  shipper  for  a 
valid  request  for  transportation  service, 
including  the  items  of  information  in 
paragraph  (b)(6)  of  §  250.16  for  which 
Texas  Eastern  must  maintain  a  log. 
Texas  Eastern  will  make  an  additional 
filing  before  September*  12, 1988.  in  order 
to  set  forth  new  tariff  provisions  that 
contain  the  information  and  procedures 
described  in  paragraphs  (b)(1),  (b)(3) 
and  (b)(4)  of  §  250.16  of  the 
Commission's  revised  Regulations. 

Texas  Eastern  states  that  Sheet  Nos. 
305A  and  330  through  330A  have  been 
revised  to  reflect  additional  supply 
information  required  from  shippers 


requesting  transportation  under  Rate 
Schedules  FT-1  and  IT-1  respectively. 
Sheet  Nos.  490  through  522  set  forth 
Texas  Eastern's  standardized  request 
forms  for  transportation  service  under 
Rate  Schedules  FT-1  and  IT-1  and 
request  forms  for  amendments  to 
effective  Ser\ice  Agreements  under  Rate 
Schedules  FT-1  or  lT-1  (Section  33  of 
the  General  Terms  and  Conditions). 
These  forms  must  be  completed  by  all 
shippers  requesting  transportation 
service  under  Rate  Schedules  FT-1  and 
IT-1.  The  standardized  request  forms 
are  submitted  in  accordance  with  the 
requirements  of  paragraph  (b)(2)  of 
§  250.16  of  the  regulations  promulgated 
by  the  Commission's  Order  No.  497. 
Sheet  Nos.  301  and  327  were  revised  to 
include  references  to  the  request  forms 
for  transportation  set  forth  in  Section  33 
of  the  General  Terms  and  Conditions. 

Texas  Eastern  states  that  the  tariff 
sheets  filed  herewith  are  proposed  to  be 
effective  July  14, 1988,  the  effective  date 
of  the  Commission's  revised 
Regulations. 

Copies  of  this  filing  were  served  on 
Texas  Eastern's  jurisdictional 
customers,  interested  state  commissions 
and  all  current  Rate  Schedule  IT-1 
shippers.  » 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  28. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
profestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Dec.  88-16845  Filed  7-26-88;  8:45  amj 

BILLING  CODE  6716-01-M 


[Docket  No.  RP88-115-0031 

Texas  Gas  Transmission  Corp.;  Filing 

July  21. 1988. 

Take  notice  that  on  July  14, 1988, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  filed  Substitute  Original 
Sheet  Nos.  10,  20  and  60  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  2-A, 
proposed  to  be  effective  November  1, 
1988. 


Texas  Gas  states  that  on  June  30. 
1988.  it  made  a  compliance  filing 
pursuant  to  the  Commission's  order  of 
May  31. 1988  and  that  certain  tariff 
sheets  failed  to  include  the  removal  of 
references  to  take-or-pay  payment  cost 
recovery  and  standby  sales  ser\'ice. 
Texas  Gas  requests  that  Substitute 
Original  Sheet  Nos.  10.  20  and  60  be 
included  as  part  of  the  June  30, 1988 
compliance  filing. 

Texas  Gas  states  that  these  sheets 
will  be  mailed  to  all  its  customers  and 
all  persons  on  the  official  ser\ice  list  for 
Docket  No.  RP88-115-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
28. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  profestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

[re  Doc.  88-16846  Filed  7-20-68:  8:45  amj 
BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3417-9] 

Leather  Tanning  and  Finishing 
Industry  Point  Source  Category 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  identifying  a  leather 
tanning  company  in  the  City  of  South 
Saint  Paul.  Minnesota,  to  which  the 
sulfide  pretreatment  standards  shall  not 
apply  as  provided  by  40  CFR  425.04  (47 
FR  52848). 

summary:  The  Metropolitan  Waste 
Control  Commission  (MWCC)  operates 
a  publicly  ov.rned  treatment  works 
(POTW)  which  had  in  the  past  and  will 
in  the  future  accept  wastewater  from  a 
tannery  that  is  subject  to  pretreatment 
standards  of  40  CFR  Part  425.  The 
MWCC  was  requested  by  the  tannery  to 
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waive  the  categorical  sulfide 
pretreatment  standard  applicable  to  its 
wastewater  discharge.  The  tannery  to 
which  the  sulfide  pretreatment 
standards  shall  not  apply  is:  Twin  City 
Tanning,  Incorporated,  501  Maiden 
Street,  South  Saint  Paul,  Minnesota. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Rankin,  Region  V  Pretreatment 
Coordinator,  U.S.  Environmental 
Protection  Agency,  230  South  Dearborn 
Street.  Chicago,  Illinois  60604.  (312)  353- 
2105. 

SUPPLEMENTARY  INFORMATION:  On 
November  23, 1982,  the  Environmental 
Protection  Agency  promulgated  Effluent 
Limitations  Guidelines,  Pretreatment 
Standards,  and  New  Source 
Performance  Standards  for  the  Leather 
Tanning  and  Finishing  Industry  Point 
Source  Category  (47  FR  52848).  These 
regulations  established  categorical 
pretreatment  standards  for  the 
discharge  of  sulfides  by  tanneries  to 
publicly  owned  treatment  works 
(POTW).  The  regulations  also 
established  a  procedure  in  §  425.04(c)  to 
waive  the  applicability  of  the  sulfide 
pretreatment  standard  to  the  affected 
tanneries  by  the  POTW. 

These  regulations  became  effective  on 
January  6, 1983,  except  §  425.04  (b)  and 
(c)  which  contained  information 
collection  requirements  that  had  to  be 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
On  June  30, 1983,  a  notice  was  published 
in  the  Federal  Register  that  0MB  had 
approved  the  information  collection 
requirements.  Applicable  reporting 
dates  previously  specified  in  §  425.04  (b) 
and  (c)  were  subsequently  revised  with 
final  corrections  published  on  August  5, 
1983  (48  FR  35649).  As  previously  stated, 
POTWs  with  tanneries  tributary  to  their 
treatment  works  and  regulated  by  the 
Leather  Tanning  regulations  may 
optionally  apply  on  tanneries'  behalf  for 
a  waiver  from  the  categorical  sulfide 
pretreatment  standard  provided  that  the 
POTW  can  certify  that  the  regulated 
tanneries'  sulfide  discharges  do  not 
interfere  with  the  operation  of  the 
treatment  works.  This  sulfide  waiver 
request  must  comport  with  the 
requirements  listed  in  §  425.04  (b)  and 
(c),  as  well  as  satisfy  the  requirements 
contained  in  the  National  Sulfide 
Criteria  Document.  The  applying  POTW 
must  first  conduct  a  public  notice  of 
their  intent  to  waive  the  sulfide 
standard,  conduct  a  public  hearing  (if 
one  is  requested),  and  submit  a 
certification  statement  to  the  Regional 
Water  Division  Director  with 


documentation  supporting  the 
noninterference  claim.  The  MWCC 
issued  a  public  notice  on  March  7, 1983, 
in  the  Minneapolis  Star  and  Tribune 
which  presented  the  findings  supporting 
MWCC's  determination  that  the 
discharge  of  sulfides  from  the  tannery 
does  not  interfere  with  the  operation  of 
the  treatment  works.  Public  comments 
were  received  from  Citizens  for  a  Better 
Environment  and  the  Minnesota 
Pollution  Control  Agency  (MPCA).  A 
public  meeting  was  held  on  May  5. 1983, 
at  which  the  comments  were  addressed. 
No  formal  public  hearing  was  requested 
or  held.  Subsequently,  MWCC 
submitted  to  the  Regional  Water 
Division  Director  its  written  certification 
statement,  as  well  as  information  and 
data  which  it  considered  relevant 
factors,  including: 

1.  The  presence  and  characteristics  of 
other  industrial  wastewaters  which  can 
increase  or  decrease  sulfide 
concentrations,  pH,  or  both; 

2.  The  characteristics  of  the  sewer/ 
interceptor  collection  system  which 
either  minimize  or  enhance 
opportunities  for  the  release  of  hydrogen 
sulfide  gas; 

3.  The  characteristics  of  the  receiving 
POTW's  headworks,  preliminary  and 
primary  treatment  systems,  and  sludge 
holding  and  dewatering  facilities  which 
either  minimize  or  enhance 
opportunities  for  the  release  of  hydrogen 
sulfide  gas;  and 

4.  The  occurrence  of  any  prior  sulfide 
related  interference  as  defined  in 

§  425.02(j). 

The  Region  has  carefully  reviewed  all 
supporting  documentation  and  has 
determined  that  the  MWCC  has 
considered  all  the  relevant  factors,  as 
required  by  40  CFR  425.04  (b)  and  (c) 
and  the  National  Sulfide  Waiver  Criteria 
Document.  The  following  summarizes 
the  steps  taken  by  the  Region  regarding 
this  request. 

The  Region  reviewed  the  information 
the  MWCC  supplied  on  the  point  of 
discharge  of  the  applying  tannery  to  the 
treatment  service  area,  as  well  as  a 
description  of  its  operations  and 
characteristics  of  its  discharge.  Twin 
City  Tanning  intends  to  operate  the 
tanning  facility  in  a  through-the-blue 
capacity.  Through-the-blue  is  defined  in 
40  CFR  425.60.  Thru-Blu  Division  of  Fred 
Rueping  Leather  Company,  which 
ceased  operations  in  July  1985,  formerly 
operated  the  tanning  facility.  Twin  City 
Tanning  intends  to  operate  the  former 
Thru-Blu  facility  in  the  same  manner  as 
when  operations  ceased.  Twin  City 
Tanning  is  the  only  tannery  in  the 
receiving  treatment  plant's  service  area. 


Additionally,  the  MWCC  states  that 
there  are  no  other  industries  that  are 
expected  to  contribute  a  significant 
amount  of  sulfide  to  the  POTW,  or  cause 
a  significant  change  in  wastestream  pH. 

The  tanning  facility's  wastewater 
discharges  directly  into  a  54-inch 
sanitary  Inver  Grove  Heights  (IGH) 
interceptor  which  flows  by  gravity,  with 
no  known  stagnant  or  anaerobic  areas, 
approximately  two-thirds  of  a  mile  to 
the  South  Saint  Paul  (SSP)  Lift  Station. 
The  wastewater  is  then  pumped  through 
the  48-inch  SSP  force  main  to  the  Metro 
WWTP.  On  May  4, 1983,  the  IGH 
interceptor  was  inspected  to  assess 
sewer  damage  related  to  Thru-Blue,  Inc. 
The  inspection  concluded  that  "severe 
acid  corrosion  due  to  hydrogen  sulfide 
was  noted  *  *  *.  Although  this 
represents  severe  damage,  sufficient 
structural  capacity  remains  to  preclude 
any  structural  failure  at  this  time. 
However,  any  further  acid  corrosion  due 
to  hydrogen  sulfide  should  be  prevented 
in  order  to  maintain  remaining  structural 
capacity."  During  subsequent 
inspections,  however,  it  was  discovered 
that  the  actual  wall  thickness  of  the  pipe 
was  not  5 '/a  inches,  as  original  design 
plans  had  called  for,  but  7'/2-9  inches 
and  that  the  severity  of  the  corrosion 
was  grossly  exaggerated  in  the  May  4, 
1983,  inspection  report.  In  addition,  the 
MWCC  feels  that  proper  pH  control  and 
chromium  recovery  of  the  tanning 
facility's  discharge,  in  conjunction  with 
the  amount  of  dilution,  is  adequate  to 
prevent  further  corrosion  damage  due  to 
hydrogen  sulfide  formation  in  the 
interceptor. 

Odor  problems  are  being  controlled  at 
the  SSP  Lift  Station  by  a  system  which 
takes  air  from  the  influent  channels  and 
general  Lift  Station  areas,  passes  this  air 
through  caustic-impregnated  activated 
carbon,  and  exhausts  the  treated  air  to 
the  outside.  In  addition,  enclosed  areas 
at  the  Metro  WWTP  are  ventilated  and 
odor  control  systems  are  in  operation. 
The  MWCC  has  adopted  specific 
confined  space  entry  procedures  for  all 
personnel  entering  sewers/interceptors. 
All  personnel  are  trained  in  these 
procedures.  There  have  been  no 
reported  health  problems  related  to 
hydrogen  sulfide  exposure. 

All  industrial  users  in  the 
Metropolitan  area  are  required  to 
comply  with  the  MWCC  Waste 
Discharge  Rules  (WDR)  via  MN  Rules 
Sections  5900.1600-5900.7500,  including 
obtaining  an  Industrial  Discharge  Permit 
from  the  MWCC.  Twin  City  Tanning  has 
been  issued  a  permit  for  the  proposed 
tanning  facility's  discharge  and  is 
required  to  meet  all  applicable  limits. 
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The  VVDR  contain  specified  Prohibited 
Wastes,  and  the  permit  contains  local 
Umitations  and  categorical  standards. 

This  determination  applies  only  to  the 
sulfide  pretreatment  standard  and  will 
be  contingent  upon  the  MWCC's  and  the 
affected  tannery's  adherence  1o  the 
following  conditions.  Failure  to  comply 
with  the  specified  conditions  can  be 
considered  grounds  for  the  Region's 
withdrawal  of  this  waiver  after  formal 
notice  to  the  MWCC  and  the  affected 
tannery: 

1.  Upon  startup  of  the  facility,  Twin 
City  Tanning  shall  be  required  to  carry 
out  a  2-year  program  to:  (a)  Investigate 
solids/sulfide  reduction  in  the 
beamhouse  wastestream;  and  (b)  design 
an  appropriate  pretreatment  system, 
based  on  the  results  of  this 
investigation.  The  schedule  is  outlined 
in  Industrial  User  Permit  #0784  for  Twin 
City  Hide. 

2.  The  MWCC  shall  inspect  the  sewer 
downstream  of  Twin  City  Tanning  for 
sludge  buildup,  as  well  as  any 
additional  acid  damage.  These 
inspections  are  to  be  done  semi- 
annually. Reports  on  these  inspections 
shall  be  available  for  review  by  the 
Region  upon  request. 

3.  The  MWCC  shall  operate  and 
maintain  the  odor  control  system  at  the 
SSP  Lift  Station. 

4.  The  MWCC  will  initially  issue  a 
waiver  to  Twin  City  Tanning  for  a 
period  of  2  years.  After  this  time,  the 
MWCC  shall  submit  for  the  Region's 
review  the  determination  as  to  whether 
or  not  the  waiver  will  remain  in  effect. 
Included  with  this  submittal  shall  be  all 
applicable  information  used  to  assess 
Twin  City  Tanning's  impacts  on  the 
Metropolitan  Disposal  System. 

All  other  pretreatment  standards  for 
existing  sources  contained  in  40  CFR 
Part  425,  will  remain  in  effect  for  this 
tannery.  These  requirements  do  not 
replace  any  more  stringent  conditions 
required  by  the  MWCC  and  MPCA. 

Therefore,  pursuant  to  §  425.04(c),  and 
in  consideration  of  the  representations 
and  information  provided  by  the 
MWCC,  I  hereljy  grant  this  waiver  of 
sulfide  requirements  set  forth  in  the 
Leather  Tanning  and  Finishing 
Pretreatment  Standards  for  Twin  City 
Tanning,  Incorporated  in  South  Saint 
Paul,  Minnesota. 

Dated:  July  13. 1388. 
Valdas  V.  Adamku*. 

Regional  Administrator,  Region  V. 

jFR  Doc.  88-16544  Filed  7-26-88;  8:45  ami 

BILLING  CODE  6$SO-5»-M 


[PP  6F3446  AND  FAP  6H5508;  FRL-3420-6J 

Ciba-Geigy  Corp^  Withdrawal  of 
Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice;  withdrawal  of  petitions. 

SUMMARY:  This  document  announces 
that  the  Ciba-Geigy  Corp.,  P.O.  Box 
18300,  Greensboro,  NC  27419,  has 
withdrawn  pesticide  petition  (PP) 
6F3446.  which  proposed  amending  40 
ere  180.404  by  establishing  a  tolerance 
for  the  combined  residues  of  the 
insecticide  profenofos  in  or  on  the 
agricultural  commodity  soybeans  at  1.0 
part  per  million  (ppm),  and  feed  additive 
petition  (FAP)  6H5508,  which  proposed 
amending  21  CFR  561.53  by  establishing 
a  regulation  to  permit  the  combined 
residues  of  profenofos  in  or  on  the 
animal  feed  commodities  soybean  hulls 
and  soybean  meal  at  2.0  ppm. 

TOR  FURTHER  INFORMATION  CONTACT: 

By  mail: 

William  H.  Miller,  Product  Manager 
(PM)  16,  Registration  Division.  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460. 
Office  location  and  telephone  number: 

Rm.  211,  CM  #2. 1921  Jefferson  Davis 
Hwy..  Arlington,  VA  22202,  (703}-557- 
2600. 

Authority:  21  U.S.C.  346a  and  348. 
Dated:  July  18,  1988. 
Edwin  F.  Tinsworth, 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  88-16887  Filed  7-26-88;  8:45  am) 

BILLING  CODE  656a-50-M 


IPP  4G3047  and  PP  5G3217/T566  FRL  3418- 
2] 

Pyridate;  Establishment  of  Ten^iorary 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  established 

temfKJrary  tolerances  for  residues  of  the 

herbicide  pyridate  in  or  on  certain  raw 

agricultural  commodities.  These 

temporary  tolerances  were  requested  by 

Gilmore  Incorporation. 

DATE:  These  temporary  tolerances 

expire  May  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail: 

Robert  Taylor,  Product  Manager  (PM) 
25.  Registration  Division  {TS-767C). 
Office  of  Pesticide  Programs, 


Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  245.  CM-r2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  557- 
1800. 

SUPPLEMENTARY  INFORMATION:  John  W. 
Kennedy  Consultants.  Inc..  9101  Cherry 
Lane,  Suite  113,  Laurel.  MD  20708-1133. 
has  requested  in  pesticide  petitions  (PP) 
4G3047  and  (PP)  5G3217  the 
establishment  of  temporary  tolerances 
for  residues  of  the  herbicide  pyridate 
|0-(6-chloro-3-phenyl-4-pyridazinyl)-S- 
octyl-carbonothioatfi]  derived  from  its 
application  in  or  on  the  raw  agricultural 
commodities:  Com  grain,  corn  forage, 
com  silage,  corn  fodder,  peanut 
nutmeat.  peanut  hay,  and  peanut  hulls  at 
0.03  part  per  million  (ppm).  These 
temporary  tolerances  will  permit  the 
marketing  of  the  above  raw  agricultural 
commodities  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permits  42545-EUP-l 
and  42545-EUP-2,  which  are  being 
issued  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  (Pub.  L.  95-396,  92  Stat.  819; 
7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permits  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permits. 

2.  Gilmore  Inc.,  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  uses  that  have  a  bearing 
on  safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  May  1, 1989. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permits  and  temporary  tolerances. 
These  tolerances  may  be  revoked  if  the 
experimental  use  f>ermits  are  revoked  or 
if  any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
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revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Authority:  (21  U.S.C.  346a(j)). 
Dated:  July  12.  1988. 
Edwin  F.  Tinsworth. 

Director.  Registration  Division.  Office  of 

Pesticide  Programs. 

(FR  Doc.  8&-16405  Filed  7-26-B8:  8:45  am] 

BILLING  COOC  6560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MM  Docket  No.  88-335] 

Applications  For  Consolidated 
Proceeding;  Morris  Courtright,  Jr.,  and 
Phyllis  J.  Courtright  et.  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city  and 
state 

File  No. 

MM 

Docket 

No. 

A  Morris  Courtright. 

Jr .  &  Phyllis  J. 

Courtnght.  Sedona, 

AZ 
B  Rap  Broadcasting 

Corporation. 

Sedona.  AZ. 
C.  Michael  D 

Mahatfey.  Sedona, 

AZ. 
0  Sinclair  Telecat>le 

BPH-870501MA... 
BPH-870506MB  . 

88-335 

BPH-870506MD .. 
BPH-870506KA ... 

Inc.,  Sedona.  AZ. 
E.  Sedona  FM 

BPH-e70506MC... 

Broadcast  Limited 
Partnership, 
Sedona,  AZ 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  thuse  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 


The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Environmental,  All 

2.  Air  Hazard,  A.  C,  E 

3.  Comparative,  All 

4.  Ultimate,  All 

3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230),  1919  M  Street.  NW.,  Washington. 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services.  Inc..  2100  M 
Street,  NW.,  Washington.  DC  20037 
(Telephone  No.  (202)  857-3800). 
W.  |an  Gay. 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-16897  Filed  7-2&-88;  8:45  am] 
BILLING  CODE  6712-01-M 


(MM  Docket  No.  88-309] 

Applications  For  Consolidated 
Hearing;  Monroe-Livingston  Radio 
Associates  et.  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  stat'on: 


Applicant,  city  and 
state 


File  No. 


MM 

Docket 

No. 


A  Monroe-Livingston 
Radio  Associates 
Honeoye  Falls.  NY. 

B  Sima  Birach 
Honeoye  Falls.  NY 

C  Mary  An  Hurlburt. 
et  al.,  d/b/a  HFH 
Communications 
Associates 
Honeoye  Falls.  NY 


BPH-870817MI 


BPH-870818MA. 


88-309 


BPH-870ei9NG. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Comparative,  A.  B,  C 

2.  Ultimate.  A.  B.  C 


3.  if  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issues  and  the  applicants  to  which 
they  apply  are  set  forth  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc,  2100  M  Street.  NW,.  Washington, 
DC  20037  (Telephone  No.  (202)  857- 
3800). 
W.  Jan  Gay. 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 
(FR  Doc.  88-16896  Filed  7-26-88;  8:45  am] 

BILLING  COOE  6712-01-M 


(MM  Docket  No.  88-327] 

Applications  For  Consolidated 
Hearing;  Hector  Nicolan  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Applicant,  city  and 
state 


File  No 


A  Hector  Nicolau, 

Faiardo.  PR 
8  East  Coast 

Telecasters  Co , 

LP.  Faiardo,  PR 
C  Oamarys  De  Jesus. 

Faiardo,  PR. 


BPCT- 

871208KE. 
BPCT- 

880209KF. 

BPCT- 
880209KH. 


MM 

Docket 

No. 


88-327 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Application(s) 

Air  Hazard,  A,  B,  C 
Comparative,  A,  B,  C 
Ultimate,  A.  B,  C 

3,  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
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during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc..  2100  M  Street.  NW., 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy  I-  Stewart. 

Chief.  Video  Services  Division.  Mass  Media 
Bureau. 

IFR  Doc.  88-16898  Filed  7-26-68;  8:45  am] 

BILLING  COOE  6712-01-M 

[MM  Docket  No.  88-308] 

Applications  For  Consolidated 
Hearing;  Real  Life  Educational 
Foundation  of  Baton  Rouge,  Inc.,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city  and 
Ktate 


A  Real  Lite 
Educational 
Foundaton  of 
Baton  Rouge.  Inc., 
Baton  Rouge.  LA. 

B  Jimmy  Swaggart 
Ministnes.  Baton 
Rouge.  LA. 

C.  Radio  fof  the  Bhnd 
&  Pnnt 

Handicapped,  Inc., 
Baton  Rouge.  LA 


File  No 


MM 

Docket 
No. 


BPED-840322 
CA. 


BPED-fl40e22IF. 


88-308 


BPEO-e40822IG. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  .Applicant(s) 

1.  Comparative-Noncommercial  Educational 
FM.  A.  B.  C 

2.  Uitimale,  A.  B,  C 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  may 


also  be  purchased  from  the 

Commission's  duplicating  contractor. 

International  Transcription  Services, 

Inc.,  2100  M  Street.  NW.,  Washington, 

DC  20037  (Telephone  No.  (202)  857- 

3800). 

W.  )an  Gay. 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

(FR  Doc.  88-16899  Filed  7-26-88:  8:45  am] 
BILUNG  COOE  6712-01-M 


[MM  Docket  No.  88-334) 

Applications  For  Consolidated 
Hearing;  Karl  H.  Stoll  et  al 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Applicant,  city  and 
state 

File  No. 

MM 

IJocKel 
No 

A.  Karl  H.  stoll. 

Greenville.  NC 
B  Coastal  Plain 

BPCT- 

871112KF. 
BPCT-e80114KJ.. 

88-334 

TelevKion.  Inc.. 
Greenville,  NC. 
C.  Community  Service 

BMPCT- 
8801 14KM. 

Telecasters.  Inc. 
WGTJ  (TV). 
GreenviUe.  NC. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicantfs) 

Air  Hazard,  A.  B 
Comparative.  A.  B,  C 
Ultimate.  A.  B.  C 

3.  If  there  is  any  non-standardized 
is&ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW.. 


Washington,  DC  20037  (Telephone  No. 

(202)  857-3800). 

Roy  J.  Stewart.  Chief. 

Video  Services  Division,  Mass  Media  Bureau. 

[FR  Doc.  88-16900  Filed  7-26-88:  8  45  am] 

BILLING  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010636-044 

Title:  U.S.  Atlantic-North  Europe 
Conference 

Parties:  Atlantic  Container  Line.  B.V., 
Orient  Overseas  Container  Line  (UK) 
Ltd..  Hapag-Lloyd  AG,  Sea-Land 
Ser\ice,  Inc..  A.P.  MoUer-Maersk  Line. 
Gulf  Container  Line  (GCL),  B.V..  P&O 
Containers  (TFL)  Limited.  Compagnie 
Gene.'^ale  Maritime  (CGM).  Nedlloyd 
Lijnen.  B.V. 

Synopsis:  The  proposed  ameiuiment 
would  extend  the  implementation  date 
of  the  lo\a!ty  contract  provisions  of 
Article  5.1(o)  to  December  1. 1988. 

Agreement  !\'o.:  202-010637-032 

Title:  North  Europe-U.S.  Atlantic 
Conference 

Parties:  Atlantic  Container  Line,  B.V.. 
Hapag-Lloyd  AG,  Sea-Land  Service. 
Inc..  Nedlloyd  Lijnen,  B.V.,  Gulf 
Container  Line  (GCL).  B.V.,  P&O 
Containers  (TFL)  Limited.  Compagnie 
Generale  .Maritime  (CGM) 

Synopsis:  The  proposed  amendment 
would  extend  the  implementation  date 
of  the  loyalty  contract  provisions  of 
Article  5.1(o)  to  December  1. 1988. 

Agreement  No.:  203-011075-007 

Title:  Central  America  Discussion 
Agreement 

Parties:  United  States/Central  America 
Liner  Association.  Nordana  Line.  Inc.. 
Marine  Bulk  Carrier,  Inc.,  Nexos  Line, 
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Gran  Golfo  Express,  Thompson 
Shipping  Co.,  Inc.,  Maritime  Juno, 
S.A.,  Concorde  Shipping  Inc. 
Synopsis:  The  proposed  amendment 
would  add  Tropical  Shipping  and 
Construction  Co.,  Ltd..  as  a  party  to 
the  agreement.  The  parties  have 
requested  a  shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission.  .— 

Dated:  July  20. 1988. 
Joseph  C.  Polking. 

Secretary. 

[FR  Doc.  88-16848  Filed  7-26-88:  8:45  am) 

BILLING  CODE  6730-01-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  1035.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224.200144 
Title:  Alabama  State  Docks  Freight 

Handling  Permit 
Parties:  Alabama  State  Docks 

Department  (Department);  Ceres  Gulf. 
Inc.  (Ceres) 
Synopsis:  The  agreement  grants  Ceres  a 
permit  to  perform  or  have  performed 
cargo  and  freight  handling  services  at 
the  Department's  facilities  at  the  Port 
of  Mobile  pursuant  to  this  agreement 
and  the  Department's  Tariff  No.  1-C. 
Agreement  No.:  224.200146 
Title:  Port  of  Portland  Terminal  Use 

Agreement 
Parties:  Port  of  Portland  (Port);  Nippon 
Yusen  Kaisha.  Ltd.;  Mitsui  O.S.K. 
Lines.  Ltd.  (Lines) 
Synopsis:  The  agreement  provides  that 
the  Lines  shall  have  preferential  use 
of  a  one  vessel  berth,  minimum  of  two 
cranes  and  container  yard  area 
(approx.  10  acres)  at  Terminal  6.  Port 
of  Portland.  The  Lines  guarantee  the 
Port  a  minimum  of  15,000  containers 
per  year.  The  Port  agrees  to  a  per- 
container  wharfage  and  dockage  rate 
of  $42  and  a  reduced  rate  of  $40  for 


volume  over  17,250  containers  per 
year. 

Agreement  No.:  224.200145 

Title:  Alabama  State  Docks  Freight 
Handling  Permit 

Parties:  Alabama  State  Docks 
Department  (Department);  Mosley's 
General  Services,  Inc.  (MGS) 

Synopsis:  The  proposed  agreement 
permits  MGS  to  perform  cargo 
handling  services  at  Alabama's  Port 
of  Mobile  terminal  facilities  pursuant 
to  this  agreement  and  the 
Department's  Tariff  No.  1-C. 

By  Order  of  the  Federal  Maritime 
Commission. 

Tony  P.  Kominoth, 

Assistant  Secretary. 

Dated:  July  22.  1988. 
(FR  Doc.  88-ie93e  Filed  7-26-88;  8:45  am) 

BILLING  CODE  673(M>1-M 


Agreement(s)  Filed 


The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010636-045 

Title:  U.S.  Atlantic-North  Europe 
Conference 

Parties:  Atlantic  Container  Line.  B.V.; 
Orient  Overseas  Container  Line  (UK) 
Ltd.;  Hapag-Lloyd  AG:  Sea-Land 
Service,  Inc.;  A.P.  Moller-Maersk  Line; 
Gulf  Container  Line  (GCL),  B.V.:  P&O 
Containers  (TFL)  Limited;  Compagnie 
Generale  Maritime  (CGM);  Nedlloyd 
Lijnen.  B.V. 

Synopsis:  The  proposed  amendment 
would  further  clarify  the  parties' 
authority  regarding  open  and  closed 
rates. 

Agreement  No.:  202-010637-033. 

Title:  North  Europe-U.S.  Atlantic 
Conference. 

Parties:  Atlantic  Container  Line,  B.V.; 
Hapag-Lloyd  AG;  Sea-Land  Service, 
Inc.;  Nedlloyd  Lijnen,  B.V.;  Gulf 
Container  Line  (GCL),  B.V.;  P&O 


Containers  (TFL)  Limited;  Compagnie 
Generale  Maritime  (CGM) 
Synopsis:  The  proposed  amendment 
would  further  clarify  the  parties' 
authority  regarding  open  and  closed 
rates. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  July  22.  1988. 
Tony  P.  Kominoth, 
Assistant  Secretary. 

|FR  Doc.  88-16918  Filed  7-26-88;  8:45  am) 
BILLING  COOE  6730-01-M 


[Docket  No.  88-18] 

Votainer  BV,  et  al.  v.  Atlantic  Container 
Line  et  al.;  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  Votainer  BV,  Votainer  Consolidation 
Services  (California)  Inc..  Votainer 
Consolidation  Services  (Chicago)  Inc.. 
Votainer  Consolidation  Services  (New 
York)  Inc..  and  Summar  Agency  Ltd. 
("Complainants")  against  Atlantic 
Container  Line,  Dart  Containerline, 
Hapag-Lloyd,  Puerto  Rico  Maritime 
Shipping  Authority.  Sea-Land  Service, 
Inc..  Trans  Freight  Lines,  New  York 
Shipping  Association,  Council  of  North 
Atlantic  Shipping  Associations,  West 
Gulf  Maritime  Association,  Mobile 
Steamship  Association,  Inc.,  and 
Southeast  Florida  Employers  Port 
Association  ("Respondents")  was 
served  July  22, 1988.  Complainants 
allege  that  Respondents  have  violated 
certain  sections  of  the  Shipping  Act. 
1916.  46  U.S.C.  app.  Section  801  et  seq.. 
the  Intercoastal  Shipping  Act.  1933,  46 
U.S.C.  app.  843  et  seq..  the  Shipping  Act 
of  1984,  46  U.S.C.  app.  1701  et  seq.. 
through  implementation  of  the  "50-Mile 
Container  Rules"  at  various  East  Coast 
and/or  Gulf  Coast  ports. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
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proceeding  shall  be  issued  by  July  24, 

1988,  and  the  final  decision  of  the 

Commission  shall  be  issued  by 

November  24, 1989. 

Tony  P.  Kominotk. 

Assistant  Secretary. 

(FR  Doc.  88-16937  Filed  7-26-83;  8.45  am| 

BILUNQ  CODE  673»4)I-M 


Survey  of  Non- Vessel  Operating 
Common  Carriers 

The  Federal  Maritime  Commission 
recently  sent  surveys  to  NVOCCs 
seeking  their  views  as  to  the  impact  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
1701  et  seq.  ("1984  Act").  The  survey  is 
being  conducted  as  part  of  a  five-year 
study  mandated  in  section  la  of  the  1984 
Act,  which  directed  the  Federal 
Maritime  Commission  to  "collect  and 
analyze  information  concerning  the 
impact  of  this  Act  upon  the  international 
ocean  shipping  industry,"  and  to  present 
its  findings  to  an  Advisory  Commission 
on  Conferences  in  Ocean  Shipping,  to  be 
convened  five  and  one  half  years  after 
enactment  of  the  1984  Act.  This  is  the 
first  survey  sent  to  NVOCCs. 

The  Federal  Maritime  Commission 
would  like  its  survey  to  have  the  widest 
possible  distribution.  All  interested 
NVOCCs  who  have  not  received  a  copy 
of  the  survey  are  urged  to  contact: 
Richard  Speigel,  Bureau  of  Economic 
Analysis,  Federal  Maritime  Commission, 
.1100  L  Street  NW.,  Washington,  DC 
20573,  telephone  (202)  523-5870. 
July  21.  1988. 
Joseph  C.  Polking, 
Secretary. 
|FR  Doc.  88-16847  Filed  7-26-88;  8;45  am| 

BILLING  CODE  S73(M>1-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

July  21,  1988. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(h)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3822] 


OMB  Desk  Officer— Robert  Neal,  Jr.— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503  (202-395-7340) 
Proposal  to  approve  under  OMB 
delegated  authority  the  impleinentation 
of  the  following  report- 
Report  Title:  Report  of  Proceeds  From 
Outstanding  Sales  to  Nonexempt 
Entities  of  Short-Term  Loans  Made 
Under  Long-Term  Lending 
Commitments. 
Agency  Form  Number:  FR  2916. 
OMB  Docket  Number:  7100-0087. 
Frequency:  Weekly. 
Reporters:  Depository  institutions. 
Annual  Reporting  Hours:  650. 
Estimated  A  verage  Hours  Per 
Response:  Vi  hour. 

Small  businesses  are  not  affected. 
General  Description  of  Report: 
This  information  collection  is 
mandatory  (12  U.S.C.  248(a),  461  and 
3105(b)(2))  and  is  given  confidential 
treatment  (5  U.S.C.  552b(4)  and  b(8)). 

The  FR  2916  report  will  collect 
information  on  the  proceeds  of  sales  to 
nonexempt  entities  of  short-term  loans 
made  under  long-term  lending 
commitments  that  are  included  in  the 
respondent's  weekly  FR  2900  report.  The 
report  will  be  collected  weekly  from 
those  depository  institutions  that  file  the 
FR  2900  report  weekly  and  that  have 
more  than  $1  million  of  such  sales 
outstanding  any  day  of  the  week.  The 
FR  2916  report  will  be  used  to  determine 
the  size  of  this  activity  in  order  to  assess 
its  effects  on  the  demand  for  reserves 
and  to  make  appropriate  adjustments  in 
the  monetary  aggregates. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  21. 1988. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  88-16853  Filed  7-26-88;  8:45  amj 

BILLING  CODE  6210-01-U 


Agency  Forms  Under  Review 

luly  20,  1988. 
Background 

Notice  is  hereby  given  of  the 
submission  of  proposed  information 
collection(s)  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  and  approval  under  the 
Paperwork  Reduction  Act  (Title  44 
U.S.C.  Chapter  35)  and  under  OMB 
regulations  on  Controlling  Paperwork 
Burdens  on  the  Public  (5  CFR  Part  1320). 
A  copy  of  the  proposed  information 
collection(s)  and  supporting  documents 
is  available  from  the  agency  clearance 
officer  listed  in  the  notice.  Any 


comments  on  the  proposal  should  be 
sent  to  the  OMB  desk  officer  listed  in 
the  notice.  OMB's  usual  practice  is  not 
to  take  any  action  on  a  proposed 
information  collection  until  at  least  ten 
working  days  after  notice  in  the  Federal 
Register,  but  occasionally  the  public 
interest  requires  more  rapid  action. 
FOR  FURTHER  INFORMATION  CONTACT. 
Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Divison  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  W'ashington,  DC  20551  (202- 
452-3822) 

OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington.  DC 
20503  (202-395-7340) 

Request  for  OMB  approval  to  extend, 
without  revision,  the  following  report- 
Report  Title:  Report  of  Assets  and 

Liabilities  of  U.S.  Branches  and 

Agencies  of  Foreign  Banks 
Agency  Form  Number:  FFIEC  002 
OMB  Docket  Number:  71-0032 
Frequency:  Quarterly 
Reporters:  U.S.  branches  and  agencies 

of  foreign  banks 
Estimated  Number  of  Respondents:  510 
A  verage  Hours  Per  Response:  18.44 
Annaul  Reporting  Hours:  37.618 
Small  businesses  are  not  affected. 

General  Description  of  Report: 

This  information  collection  is 
mandatory  (12  U.S.C.  3105(b)(2), 
1817(a)(1)  and  (3),  3102(b)).  Certain 
portions  are  given  confidential 
treatment  (5  U.S.C.  552(b)(8)). 

This  interagency  report  provides 
balance  sheet  information  for  all  U.S. 
branches  and  agencies  of  foreign  banks, 
to  fulfill  the  supervisory  and  regulatory 
requirements  of  the  International 
Banking  Act  of  1978.  The  data  are  also 
used  to  augment  the  bank  credit  loan 
and  deposit  information  needed  for 
monetary  policy  purposes.  The  report  is 
collected  and  processed  by  the  Federal 
Reserve  on  behalf  of  all  three  federal 
banking  agencies. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  20, 1988. 
Wmaira  W.  WUes 
Secretary  of  the  Board. 
[FR  Doc.  88-16850  Filed  7-26-88:  8:45  am| 
BILLING  CODE  6210-01-M 


Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities; 
Security  Pacific  Corp4  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  87- 


BEST  COPY  AVAILABLE 
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16209)  published  at  page  27058  of  the 
issue  for  July  17, 1987. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco,  the  entry  for  Security 
Pacific  Corporation  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  Security  Pacific  Corporation,  Los 
Angeles,  California;  to  engage  de  novo 
through  its  subsidiary,  SP  Investment 
Strategies  Corp.:  San  Diego,  California 
("SPISCO"),  in  providing  investment 
advice,  including  counsel,  publications, 
written  analyses  and  reports,  as  a 
futures  commission  merchant  or 
commodity  trading  advisor  registered 
with  the  Commodity  Futures  Trading 
Commission  on  financial  futures  and 
options  on  futures  to  the  extent 
permitted  by  §  225.25(b)(19)  of  the 
Board's  Regulation  Y  (SPISCO  will  not. 
however,  register  as  a  commodity 
trading  advisor  with  the  CFTC  nor  serve 
as  a  futures  commission  merchant.);  and 
providing  portfolio  investment  advice 
pursuant  to  §  225.25(b](4)(iii]. 

Comments  on  this  application  must  be 
received  by  August  12. 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  21. 1988. 

James  McAfee, 

Associate  Secretary  of  the  Boaitt 

[FR  Doc.  88-16851  Filed  7-26-88:  8:45  am] 

ULUNG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreement  for  Risk 
Reduction  Through  Physical  Activity 
Within  Minority  Populations;  Program 
Announcement  and  Availability  of 
Funds  for  Fiscal  Year  1988 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1988  for  a 
Cooperative  Agreement  for  the  design, 
implementation,  and  evaluation  of  a 
program  for  risk  reduction  through 
physical  activity  within  minority 
populations. 

Authority 

The  program  is  authorized  under 
section  301  of  the  Public  Health  Service 
Act  (42  U.S.C.  241).  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
Number  is  13.283. 


Background  and  Objectives 

There  is  strong  epidemiologic 
evidence  suggesting  that  physical 
activity  may  have  beneficial  health 
effects.  The  Public  Health  Service  has 
proposed  11  physical  and  exercise 
objectives  for  1990  to  help  Americans 
achieve  such  benefits.  Objective  C,  for 
example,  calls  for  60  percent  of  adults  to 
engage  in  appropriate  physical  activity. 
Unfotrunately,  data  from  several  studies 
indicate  that  some  of  the  objectives  are 
unlikely  to  be  met  and  that  low 
socioeconomic  status  (SES)  minority 
populations  appear  to  be  least 
responsive  to  community  or  clinical 
health  promotion  efforts. 

Data  from  the  1985  National  Health 
Information  Statistics  Survey  suggest 
that  the  lifestyle  of  people  of  low  SES 
minority  populations  places  them  at  an 
increased  risk  for  illness  and  disability. 
These  populations  are  also  less  active 
than  other  groups  of  persons  and  appear 
to  be  least  responsive  to  community  or 
clinicial  health  promotion  efforts.  This 
problem  has  been  addressed  by 
researchers  and  often  found  to  be 
associated  with  cultural  patterns  of 
beliefs  and  behaviors  that  interfere  with 
program  success.  Also  the  health 
promotion  activity  is  conducted  with 
insufficient  understanding  of  the 
community  culture,  organization, 
existing  behavioral  patterns,  and  their 
determinants.  The  activities  are  often 
carried  out  on  a  trial-and-error  basis,  or 
by  applying  what  was  said  to  work  in 
very  different  communities. 

Planning  for  effective  community 
health  promotion  in  low  income 
miniority  communities  should  include 
attempts  to  understand  the  way  the 
population  will  perceive  the  message  to 
be  delivered.  Community  structure, 
including  family  patterns  which  may 
vary,  should  also  be  considered  when 
designing  interventions. 

Programs  should  also  attempt  to  blend 
intervention  strategies  designed  to 
promote  behavioral  changes  with  usual 
patterns  of  activity  in  the  community.  In 
some  cases,  it  may  be  more  effective  to 
promote  behavioral  changes  for  valued 
ends  other  then  health. 

This  project  requires  the  design  and 
implementation  of  a  program  based  on  a 
knowledge  of  the  target  community's 
population.  The  ultimate  objective  is  the 
reduction  of  "unnecessary"  morbidity 
and  mortality  through  enhanced 
physical  activity,  particularly  among 
populations  at  greater  risk.  The 
development  of  intervention  (physical 
activity)  programs  with  established 
efficacy  will  foster  the  expansion  of  low 
cost,  community-based  health 
promotion/risk  reduction  and  encourage 


attempts  to  reach  high-risk  populations 
that  are  currently  overlooked. 

Specific  objectives  include  the 
following: 

A.  Develop  a  knowledge-base  about 
modifiable  behavioral,  social, 
organizational,  and  cultural 
determinants  or  about  causes  of  poor 
physical  activity  (or  exercise)  in  a  low 
SES  minority  community  from: 

1.  Existing  literature; 

2.  CDC'S  previous  and  ongoing  studies 
and  programs; 

3.  Recipient  institution's  experience: 

4.  From  recipient  institution's  inquiries 
(qualitative  ethnography  focus  group 
studies  and/or  ongoing  quantitative 
studies  within  the  community)  within 
the  minority  community  or  within  one 
having  similar  minority  groups. 

B.  Design  an  effective  intervention 
(physical  activity)  program  that  makes 
use  of  the  knowledge-base  developed 
from  a  low  SES  minority  community. 

C.  Implement  the  intervention 
program  within  a  selected  minority 
community. 

D.  Conduct  an  evaluation  of  the 
intervention  program. 

E.  Report  recommendations  about 
how  to  carry  out  effective  health 
promotion  through  physical  activity  in 
low  socio-economic  miniority 
populations  based  on  knowledge  gained 
from  this  project. 

Recipient  cooperative  activities  are: 

A.  Gather  the  appropriate  information 
to  build  the  knowledge  base  that  will 
support  the  design  of  an  effective 
program  to  promote  physical  activity  in 
a  low  SES  minority  population. 

B.  Design  a  program  to  promote 
physical  activity  in  a  low  SES  minority 
population. 

C.  Implement  the  program. 

D.  Evaulate  (process  and  impact)  the 
intervention  program. 

E.  Publish  results  and  disseminate  to 
States  and  other  communities. 

CDC  cooperative  activities  are: 

A.  Provide  technical  assistance  in  the 
gathering  of  information. 

B.  Provide  assistance  in  designing  an 
intervention  program  to  promote 
physical  activity  in  a  low  SES  minority 
population. 

C.  Provide  technical  assistance  in 
developing  the  evaluation  plan. 

D  Provide  assistance  in  the  analysis 
of  information  in  assessing  the  process 
and  impact  of  the  intervention. 

E.  Assist  in  dissemination  of  results  to 
States  and  other  communities. 

0MB  Clearance 

In  carrying  out  these  activities,  if  new 
information  is  to  be  collected  from  10  or 
more  respondents,  review  and  approval 
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will  be  required  from  the  Office  of 
Management  and  Budget  before  the  data 
gathering  begins. 

Evaluation  Criteria 

The  initial  application  will  be 
reviewed  and  evaluated  for  technical 
merit  according  to  the  following  criteria: 

A.  Understanding  the  Problem 

B.  Administrative  Capabilities  and 
Experience 

C.  Plan  of  Operation 

D.  Personnel 

E.  Budget 

Eligible  Applicants 

Eligible  applicants  are  official  health 
departments  of  any  State  or  local 
government,  including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States;  and  also  colleges  and 
universities,  and  other  non-profit  and 
for-profit  organizations. 

Availability  of  Funds 

Approximately  $90,000  will  be 
available  in  Fiscal  Year  1988  to  fund  one 
(1)  new  cooperative  agreement.  The 
project  is  expected  to  begin  on  or  about 
September  15, 1988  and  will  be  funded 
for  12-month  budget  periods  within  a 
three-year  project  period.  Continuation 
of  the  project  will  be  made  on  the  basis 
of  satisfactory  progress  in  meeting 
project  objectives  and  on  the 
availability  of  funds.  It  is  estimated  that 
funds  in  the  amount  of  $60,000  for  FY 
1989  and  $90,000  for  FY  1990  will  be 
available. 

Application  Submission 

A.  Copies — Place  of  Submission — The 
original  and  two  copies  of  the 
application  (PHS  5161-1  Rev.  3/86]  must 
be  submitted  to  Nancy  C.  Bridger. 
Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-14.  Atlanta, 
Georgia  30305,  on  or  before  August  29, 
1988. 

B.  Deadline — Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Applications  which  do  not  meet  the 
criteria  in  Bl.  or  2.  above  are  considered 


late  applicants.  Late  applications  will 
not  be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Other  Submission  and  Review 
Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Where  To  Obtain  Additional 
Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Carole  J.  Tully,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-14,  Atlanta, 
Georgia  20305,  or  by  calling  (404)  842- 
6575  or  FTS  236-6575.  Technical 
information  may  be  obtained  by 
contacting  Dr.  Kenneth  E.  Powell,  Chief, 
Behavioral  Epidemiology  and  Evaluation 
Branch,  Division  of  Health  Education, 
Center  for  Health  Promotion  and 
Education,  Centers  for  Disease  Control, 
1600  Clifton  Road,  NE..  Mailstop  A-13, 
Atlanta,  Georgia  30333,  Telephone  (404) 
639-3158  or  FTS  236-3158. 

Dated:  July  21, 1988. 
David  K.  Rowe, 

Acting  Director,  Office  of  Program  Support. 

Centers  forDiseose  Control 

[FR  Doc.  88-16866  Filed  7-26-88:  8:45  am) 

BtLUNG  CODE  4160-18-M 


Cooperative  Agreement  To  Enhance 
the  Preparation  of  Public  Health 
Veterinarians  in  the  Areas  of  Disease 
Prevention  and  Health  Promotion; 
Availability  of  Funds  for  Fiscal  Year 
1988 

The  Centers  for  Disease  Control 
announces  the  availability  of  funds  in 
Fiscal  Year  1988  for  a  cooperative 
agreement  with  the  Association  of 
Teachers  of  Veterinary  Public  Health 
and  Preventive  Medicine  (ATVPHPM)  to 
improve  the  development  and 
preparation  of  public  health 
veterinarians  in  the  areas  of  disease  and 
prevention  and  health  promotion  and  to 
enhance  their  contributions  to  public 
health  practice.  This  is  not  a  formal 
request  for  applications.  Assistance  will 
be  provided  only  to  ATVPHPM  for  the 
support  of  this  project.  No  other 
applications  are  solicited  or  will  be 
accepted.  This  request  complies  with  the 
provisions  of  the  PHS  Grants 
Administration  Manual  Parts  142  and 


144.  The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.283. 

Authorizing  Legislation 

This  Program  is  authorized  under 
section  301(a)  of  the  Public  Health 
Service  Act  (42  U.S.C.  241{A]),  as 
amended. 

Background 

As  a  part  of  its  overall  mission,  the 
Centers  for  Disease  Control  (CDC)  is 
responsible  for  providing  national 
leadership  to  increase  the  effectiveness 
of  public  health  organizations.  In 
carrying  out  that  responsibility,  the  CDC 
works  collaboratively  with  educational 
institutions,  especially  schools  of  public 
health  and  schools  of  medicine,  and 
with  the  professional  organizations  that 
represent  those  two  entities. 

Schools  of  veterinary  medicine  and 
programs  of  preventive  medicine/ 
epidemiology  within  those  schools  train 
veterinarians  to  work  in  the  field  of 
human  public  health  and  emphasize 
teaching  and  research  focused  on 
epidemiology,  biostatistics,  immunology, 
infectious  diseases,  and  environmental 
health.  In  addition  to  the  specialized 
training  for  public  health  veterinarians, 
these  departments  provide  all  veterinary 
students  with  an  appreciation  of  the 
principles  of  epidemiology  and 
biostatistics  as  well  as  concepts  of 
preventive  medicine,  enabling  them  to 
function  as  an  effective  force  at  the 
public  health  interface  of  zoonoses  and 
human  disease. 

The  Association  of  Teachers  of 
Veterinary  Public  Health  and  Preventive 
Medicine  is  a  professional  organization 
of  individuals  and  institutions  that  has  a 
professional  interest  in  veterinary 
preventive  medicine  and  community 
health.  Its  membership  includes 
teachers,  researchers,  practitioners,  and 
administrators.  Each  of  the  27  veterinary 
schools  in  the  United  States  has  a 
functional  department  or  program  of 
preventive  medicine/epidemiology.  The 
ATVPHPM  is  the  only  organization  that 
has  a  comprehensive  data  base  relating 
to  teaching  and  other  activities  of  these 
departments  or  programs  of  preventive 
medicine/epidemiology  in  the  schools  of 
veterinary  medicine. 

Reasons  for  Proposing  Single  Source  for 
This  Cooperative  Agreement 

The  Association  of  Teachers  of 
Veterinary  Public  Health  and  Preventive 
Medicine  is  a  professional  organization 
of  individuals  and  institutions  that 
teaches  or  has  a  professional  interest  in 
preventive  medicine  and  community 
health.  Its  membership  includes 
teachers,  researchers,  practitioners. 
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administrators,  and  students  from 
schools  of  veterinary  medicine.  The 
diversity  of  its  membership,  and 
particularly  its  outreach  beyond  the 
traditional  public  health  structure, 
places  ATVPHPM  in  a  unique  position 
to  assist  these  veterinary  affiliated 
groups  to  become  productively  involved 
in  the  national  disease  prevention/ 
health  promotion  effort.  ATVPHPM  is 
the  only  organization  that  has  a 
comprehensive  data  base  related  to 
teaching  and  other  activities  of 
veterinary  school  departments  of 
preventive  medicine/epidemiology. 

Desctiption  of  the  Project 

To  achieve  the  above  objectives,  the 
following  activities  will  be  performed 
during  a  5-year  period. 

1.  ATVPHPM Aclivities 

a.  Build  a  consensus  among  the 
veterinary  preventive  medicine 
community  regarding  essential  skills 
and  knowledge  in  disease  prevention 
and  health  i>romotion  which  all 
graduates  of  veterinary  schools  should 
possess. 

b.  Make  available  to  all  veterinary 
school  faculty  and  students  information 
regarding  the  essential  skills  and 
knowledge  required  for  effective  disease 
prevention. 

c.  Assess  the  extent  to  which  the 
current  veterinary  school  curricula 
provide  the  desired  skills  and 
knowledge. 

d.  Develop  and  test  new  educational 
activities  and  instructional  methods. 

e.  Identify  and  develop  new 
approaches  and  opportunities  for  field 
experiences  in  which  veterinary 
students  and  faculty  can  practice 
applying  skills  and  knowledge  learned 
in  the  classroom. 

This  will  include  the  selection  from 
the  ATVPHW*!  membership  of 
appropriate  individuals  to  participate  in 
a  sabbatical  program  in  which  selected 
sabbatical  faculty  may  spend 
approximately  9  months  working  with 
the  Centers  for  Disease  Control's  Global 
Epidemic  Intelligence  Service  in  an 
overseas  environment. 

f.  Conduct  workshops  and 
conferences  to  exchange  current 
information  in  specific  Fields  of 
veterinary  pubhc  health,  preventive 
medicine,  and  health  promotion.  Utilize 
results  from  these  workshops  and 
conferences  to  upgrade  veterinary 
public  health  criteria. 

2.  CDC  Activities 

a.  Collaborate  with  ATVPHPM  in 
building  a  consensus  among  the 


veterinary  community  regarding 
essential  skills  and  knowledge  in 
preventive  medicine  which  all 
veterinary  graduates  should  possess. 

b.  Collaborate  with  ATVPHPM 
regarding  methods  to  disseminate 
information  about  essential  skills  and 
knowledge  in  veterinary  preventive 
medicine. 

c.  Collaborate  with  ATVPHPM  in 
assessing  the  extent  to  which  current 
veterinary  curricula  provide  the 
requisite  skills  and  knowledge  in 
veterinary  preventive  medicine. 

d.  Collaborate  with  ATVPHPM  in 
identifying  and  implementing  new 
approaches  and  opportimities  for  field 
experience  for  veterinarians  to  apply 
preventive/epidemiology  techniques  to 
"real  life"  situations. 

This  will  include  assigning 
appropriate  ATVPHPM  members 
selected  by  the  ATVPHPM  and  CDC,  on 
sabbaticals,  to  work  in  overseas 
epidemiology  programs  in  the  Global 
EIS  program  for  approximately  9 
months. 

Availability  of  Funds 

It  is  expected  that  $40,000  will  be 
available  during  Fiscal  Year  1988  to 
support  this  project.  It  is  anticipated  that 
the  cooperative  agreement  will  be 
funded  initially  for  a  12-month  budget 
period. 

Continuation  awards  within  the  5- 
year  project  period  will  be  made  on  the 
basis  of  satisfactory  progress  in  meeting 
project  objectives  and  on  the 
availability  of  funds.  The  funding 
estimate  is  subject  to  change. 

Other  Requirements 

The  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Programs. 

Availability  of  Complete  Program 
Description  and  Application  Assistance 

A  full  description  of  the  program, 
including  criteria  for  review  of 
application,  application  format 
application  procedares,  copies  of 
application  forms  PFB  5161-1.  and  other 
materials  may  be  obtained  from  Terry  C. 
Maricle,  Grants  Specialist.  Procurement 
and  Grants  Office.  Centers  for  Disease 
Control,  2S5  East  Paces  Ferry  Road. 
Atlanta.  Georgia  30333.  Telephone  (404) 
842-6511.  Technical  information  may  be 
obtained  from  Stanley  I.  Music  Director, 
Global  EIS  Division.  International 


Health  Program  Office.  Centers  for 
Disease  Control,  Atlanta.  Georgia  30333, 
Telephone  (404)  639-3115. 

Dated:  July  21. 1988. 
David  K.  Rowe, 

Acting  Director.  Office  of  Program  Support, 
Centers  for  Disease  Control. 

(FR  Doc.  88-16865  Filed  7-26-88:  8:45  am| 

BILLING  CODE  416(>-18-M 

Health  Resources  and  Services 
Administration 

Healtti  Education  Assistance  Loan 
Program;  "Maximum  Interest  Rates  for 
Quarter  Ending  September  30, 1988" 

Section  727  of  the  Public  Health 
Service  Act  (42  U.S.C.  294)  authorizes 
the  Secretary  of  Health  and  Human 
Services  to  establish  a  Federal  program 
of  student  loan  insurance  for  graduate 
students  in  health  professions  schools. 

A.  Section  60.13(a)(4)  of  the  program's 
implementing  regulations  (42  CFR  Part 
60,  previously  45  CFR  part  126)  provides 
that  the  Secretary  will  announce  the 
interest  rate  in  effect  on  a  quarterly 
basis. 

The  Secretary  announces  that  for  the 
period  ending  September  30. 198a  three 
interest  rates  are  in  effect  for  loans 
executed  through  the  Health  Education 
Assistance  Loan  (HEAL)  program. 

1.  For  loans  made  before  January  27; 
1981.  the  variable  interest  rate  is  10 
percent.  Using  the  regulatory  formula  (45 
CFR  126.13(a)  (2)  and  (3))  in  effect  prior 
to  January  27. 1981.  the  Secretary  would 
normally  compute  the  variable  rate  for 
this  quarter  by  finding  the  sum  of  the 
fixed  annual  rate  (7  percent)  and  a 
variable  component  calcualted  by 
subtracting  3.50  percent  from  the 
average  bond  equivalent  rate  of  91-day 
U.S.  Treasury  bills  for  the  preceding 
calendar  quarter  (6.44  percent),  and 
rounding  the  result  (9.94  percent) 
upward  to  the  nearest  Vs  percent  (10 
percent).  However,  the  regulatory 
formula  also  provides  that  the  annual 
rate  of  the  variable  interest  rale  for  a  3- 
month  period  shall  be  reduced  to  the 
highest  one-eighth  of  1  percent  which 
would  result  in  an  average  annual  rate 
not  in  excess  of  12  percent  for  the  12- 
month  period  concluded  by  those  3 
months.  Because  the  average  rate  of  the 
4  quarters  ending  September  30. 1988,  is 
not  in  excess  of  12  percent,  there  is  no 
necessity  for  reducing  the  interest  rate. 
For  the  previous  3  quarters  the  variable 
interest  at  the  annual  rate  was  as 
follows:  9''/8  percent  for  the  quarter 
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ending  December  31, 1987;  9%  for  the 
quarter  ending  March  31. 1988;  and  9Vz 
for  the  quarter  ending  June  30, 1988. 

2.  For  variable  rate  loans  executed 
during  the  period  of  January  27, 1981 
through  October  21, 1985,  the  interest 
rate  is  10  percent.  Using  the  regulatory 
formula  (42  CFR  60.13(a)(3))  in  effect  for 
that  time  period,  the  Secretary  computes 
the  maximum  interest  rate  at  the 
beginning  of  each  calendar  quarter  by 
determining  the  average  bond 
equivalent  rate  for  the  91-day  U.S. 
Treasury  bills  during  the  preceding 
quarter  (6.44  percent);  adding  3.50 
percent  (9.94  percent);  and  rounding  that 
figure  to  the  next  higher  one-eighth  of  1 
percent  (10  percent). 

3.  For  fixed  rate  loans  executed  during 
the  period  of  July  1, 1988  through 
Septermber  30, 1988,  and  for  variable 
rate  loans  executed  on  or  after  October 
22, 1985,  the  interest  rate  is  9'/2  percent. 
The  Health  P*rofessions  Training 
Assistance  Act  of  1985  (Pub.  L.  99-129), 
enacted  October  22, 1985.  amended  the 
formula  for  calculating  the  interest  rate 
by  changing  3.5  percent  to  3  percent. 
Using  the  regulatory  formula  (42  CFR 
60.13(a)  (2)  and  (3))  with  the  statutory 
change  of  3  percent  (42  CFR  60.13(a)(1)). 
the  Secretary  computes  the  maximum 
interest  rate  at  the  beginning  of  each 
calendar  quarter  by  determining  the 
average  bond  equivalent  rate  for  the  91- 
day  U.S.  Treasury  bills  during  the 
preceding  quarter  (8.44  percent);  adding 
3.0  percent  (9.44  percent)  and  rounding 
that  figure  to  the  next  higher  one-eighth 
of  1  percent  (9 'A  percent). 

Dated:  July  21, 1988. 
(Cafalog  of  Federal  Domestic  Assistance  No. 
13.108,  Health  Education  Assistance  Loans) 
David  N.  Sundwall. 

Administrator.  Assistant  Surgeon  General. 
[PR  Doc.  88-16920  Filed  7-26-88;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-88-1835] 
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Submission  of  Proposed  information 
Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-€G50.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
Information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 


proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
imformation  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
numbers  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Date;  July  20, 1988. 
David  S.  Gristly. 

Deputy  Director  Information  Policy  and 
Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Nehemiah  Housing 
Opportunity  Program  (FR-2478) 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Under  the  Nehemiah  Housing 
Opportunity  Grants  Program,  HUD 
will  select  nonprofit  corporations 
through  a  competitive  process  to 
administer  loans  to  the  applicable 
families.  The  families  will  use  the 
loans  to  purchase  homes  that  are 
constructed  or  substantially 
rehabilitated  in  accordance  with  a 
HUD-approved  program. 

Form  Number:  None 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  and  Non-Profits 
Institutions 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Nurnt)er  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burdens 


Application 

Recordkeepir^g. 


150 
40 


8 
100 


4800 

4.000 


Total  Estimated  Burden  Hours:  8,800 

Status:  New 

Contact:  Stephen  A.  Martin,  HUD,  (202) 

755-6720  John  Allison,  OMB,  (202) 

395-6880 

Date:  July  19,  1988. 
Proposal:  Collection  of  Multifamily 


Assisted  Housing  Address  and  Site 
Indentification  Codes 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Data  collected  will  be  needed  to 
generate  information  descriptive  of 
HUD's  multifamily  assisted  programs. 


It  will  be  used  to  more  effectively 

monitor  HUD's  programs  and  target 

compliance  reviews. 
Form  Number:  HUD-951 
Respondents:  Businesses  or  Other  For- 

Proft  and  Non-Profit  Institutions 
Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 
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Number  cK        y      Frequency  of      y        Hours  per 
resporvJents  response  response 


Burdens 


HUO-951 


21.000 


.33 


20.790 


Total  Estimated  Burden  Hours:  20.790 

Status:  Extension 

Contact-  loho  B.  Carson,  jr.,  HUD.  (202) 

755-5574  John  Allsion,  OMB.  (202) 

395-6880 

Dated:  Jvly  20.  1988. 

[FR  Doa  88-1094a  Filed  7-26-88;  8:45  am] 
BILUNG  CODE  42IO-ai-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe;  Snoqualmoo  Tribe  of 
Whidbey  Island 

)uly  13,  1988. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Snoqualmoo  Tribe  of  Whidbey 
Island,  c/o  Mr.  Lon  J.  Posenjak,  540 
Linder  Street  Friday  Harbor, 
Washington  98250-8038,  has  filed  a 
petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  petition 
was  received  by  the  Bureau  of  Indian 
Affairs  on  June  14, 1988,  and  was  signed 
by  members  of  the  group's  governing 
body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.8(d)  (formerly  §  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
Bureau  of  Indian  Affairs'  files.  Such 
submissions  will  be  provided  to  the 
petitioner  upon  receipt  by  the  Bureau. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined  by 
appointment  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 


Branch  of  Acknowledgment  and 

Research,  Mail  Stop  4627-MIB,  18th  and 

C  Streets.  NW..  Washington,  DC  20240. 

Phone:  (202)  343-3592. 

Hazel  E.  Elbert, 

Acting  Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  88-16860  Filed  7-26-88;  8:45  am) 

BILLING  CODE  4310-02-M 


Bureau  of  Land  Management 

[CO-050-4830-12] 

Canon  City  District  Advisory  CouncH 
Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACnoH:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-579  that  the 
Canon  City  District  Advisory  Council 
(DAC)  Meeting  will  be  held  Friday, 
August  12, 1988,  9:30  a.m.  to  12  Noon  at 
the  Canon  City  District  Office,  3170  East 
Main,  Canon  City,  Colorado. 
The  meeting  agenda  will  include: 

1.  Tour  of  wild  horse  facility  for  DAC 
members  who  are  interested; 

2.  Role  of  the  DAC  during  the  public 
comment  period  for  the  Arkansas  River 
Recreation  Area  Management  Plan; 

3.  Public  presentations  to  the  council 
(open  invitation). 

The  meeting  is  open  to  the  public. 
Persons  interested  may  make  oral 
presentations  to  the  council  at  11:30  a.m. 
or  they  may  file  written  statements  for 
the  council's  consideration.  T^e  District 
Manager  may  limit  the  length  of  oral 
presentations  depending  on  the  number 
of  people  wishing  to  speak. 

ADDRESS:  Anyone  wishing  to  make  an 
oral  or  written  presentation  to  the 
council  should  notify  the  District 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  311,  3170  East  Main,  Canon 
City,  Colorado  81212  by  August  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ken  Smith.  (719)  275-0631. 

SUPPI.EMENTARY  INFORMATION: 

Summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
reproduction  during  regular  working 
hours  at  the  District  Office 


approximately  30  days  following  the 

meeting. 

Adrian  W.  Neisius. 

Assistant  District  Manager.  Lands  and 
Renewable  Resources. 
[FR  Doc.  88-16859  Filed  7-26-88;  8:45  am] 
BILLING  CODE  4310-JB-W 

Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Mobil  Exploration  & 
Producing  U.S.  Inc. 

AGBICY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Mobil  Exploration  &  Producing  U.S.  Inc. 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  0478,  Block  129.  Eugene 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Morgan  City,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  July  15. 1988. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mike  Joseph:  Minerals  Management 
Service,  Gulf  of  Mexico  OCS  Region. 
Field  Operations,  Plans.  Platform  and 
Pipeline  Section,  Exploration/ 
Development  Plans  Unit;  Telephone 
(504)  736-2875. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 


affected  Slates,  executives  of  affected 
local  governments,  and  other  interested 
parties  become  effective  May  31, 1988 
(53  FR  10595).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dale:  )uly  18,  1988. 

].  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  88-16858  Filed  7-26-88;  8:45  am) 

BILLING  CODE  4310-MR-M 
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National  Park  Service 

Intention  to  Extend  Concession 
Contract;  Oglala  Sioux  Tribe 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixth  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  extend  a  concession 
contract  with  the  Oglala  Sioux  Tribe 
authorizing  it  to  continue  to  provide 
lodging  accommodations,  food  service 
facilities,  and  souvenirs  for  the  public  at 
Badlands  National  Park,  South  Dakota, 
one  (1)  year  from  November  1, 1988, 
through  October  31, 1989. 

This  contract  extension  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satifaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  October  31, 1988. 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defined 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  Rocky  Mountain 
Region,  P.O.  Box  25287,  Denver, 
Colorado  80225,  for  information  as  to  the 
requirements  of  the  proposed  permit. 


Date:  )une  24, 1988. 
Richard  A.  Strait, 

Regional  Director.  Rocky  Mountain  Region. 
|FR  Doc.  88-16952  Filed  7-26-88;  8:45  am) 

BILLING  COOE  4310-70-M 

Commission  Contract  Negotiations; 
Signal  Mountain  Lodge 

agency:  National  Park  Service,  Interior. 
action:  Public  notice. 

summary:  Public  notice  is  hereoy  given 
that  the  National  Park  Service  proposes 
to  negotiate  concession  contracts  with 
Rex  and  Ruth  G.  Maughan  d/b/a/  as 
Signal  Mountain  Lodge,  authorizing 
them  to  continue  to  provide  pack  horse 
service  for  the  public  at  Grand  Teton 
National  Park,  Wyoming  for  a  period  of 
three  (3)  years  from  January  1, 1987, 
through  December  31, 1989,  and  to 
continue  to  provide  marine  services  at 
Leeks  Lodge  Marina  at  Grand  Teton 
National  Park,  Wyoming  for  a  period  of 
one  (1)  year  from  October  1, 1988, 
through  September  30. 1989. 
EFFECTIVE  DATE:  September  26, 1988. 
ADDRESS:  Interested  parties  should 
contact  the  Regional  Director,  Rocky 
Mountain  Region,  National  Park  Service, 
12795  West  Alameda  Parkway,  P.O.  Box 
25287,  Lakewood,  Colorado  80225,  for 
information  as  to  the  requirements  of 
the  proposed  contracts. 
SUPPLEMENTARY  INFORMATION:  These 
contracts  have  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under 
existing  contracts  which  expired  by 
limitation  of  time  on  December  31. 1988. 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969: 16  U.S.C.  20),  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  contracts  and  in  the  negotiation  of 
two  new  contracts  as  defined  in  36  CFR 
51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  on  or 
before  the  sixtieth  (60th)  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 

Date:  )une  7, 1988. 
Lorraine  Mintzmyer, 

Regional  Director  Rocky  Mountain  Region. 
|FR  Doc.  88-16953  Filed  7-26-88;  8:45  am) 
BILUNG  COOE  4310-7D-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer.  Washington, 
DC  20503,  telephone  202-39&-7340. 

Title:  30  CFR  Ciiapter  VU.  Subchapter  B— 
Initial  Program  Regulations:  Adoption  of 
Stale  Standards— Part  620. 

Abstract:  Information  collected  in 
§  720.13  is  used  to  monitor  State 
permitting  and  inspection  activities  and 
to  provide  OSMRE  with  necessary 
information  for  purposes  of  conducting 
Federal  mine  inspection  and 
enforcement  activities  under  the  initial 
regulatory  program. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Estimated  Completion  Time:  One 
hour. 

Description  of  Respondents:  State 
regulatory  authorities. 

Annual  Responses:  One. 

Annual  Burden  Hours:  One. 

Bureau  Clearance  Officer:  Nancy  Ann 
Baka,  (202)  343-5981. 

Dated:  July  12.  1988 

Richard  O.  Miller, 

Chief.  Regulatory  Development  and  Issues 
Management. 

[FR  Doc.  88-16911  Filed  7-26-88:  8:45  am) 

BILLING  COOE  431(M>S-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
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number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  Underground  Mining  Permit 
Applications — Minimum  Requirements 
for  Reclamation  and  Operation  Plan  30 
CFR784. 

Abstract:  Sections  507(b).  508(a)  and 
516(b)  of  Pub.  L.  95-87  require  applicants 
for  underground  mine  permits  to  provide 
a  description  of  each  existing  structure 
proposed  to  be  used  in  the  mining  and 
reclamation  operation  and  a  compliance 
plan  for  structures  proposed  to  be 
modified  or  constructed  for  use  in  the 
operation.  This  information  is  used  by 
the  regulatory  authority  in  determining  if 
the  applicant  can  comply  with  the 
applicable  performance  and 
environmental  standards. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Surface 
Coal  Mining  Operators. 

Annual  Responses:  850 

Annua]  Burden  Hours:  252,304. 

Bureau  Clearance  officer:  Nancy  Ann 
Baka.  (202)  343-5981. 

Date:  May  31. 1988. 
Richard  O.  Miliar, 

Chief.  Regulatory  Development  and  Issues 
Management. 

[FR  Doc.  88-16856  Filed  7-26-88;  8:45  am] 
BILLING  CODE  431IM>5-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-406-408 
(Preliminary) 

Electrolytic  Manganese  Dioxide  From 
Greece,  Ireland,  and  Japan 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Greece, 
Ireland,  and  Japan  of  electrolytic 
manganese  dioxide  (EMD),  provided  for 
in  item  419.44  of  the  Tariff  Schedules  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 


Background 

On  May  31, 1988,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Chemeials, 
Inc.,  Baltimore.  MD,  and  Kerr-McCee 
Chemical  Corp.,  Oklahoma  City,  OK, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  and  is 
threatened  with  further  material  injury, 
by  reason  of  LTFV  imports  of  EMD  from 
Greece,  Ireland,  and  Japan.  Accordingly, 
effective  May  31, 1988,  the  Commission 
instituted  preliminary  antidumping 
investigations  Nos.  731-TA^06 
(Preliminary)  (Greece),  731-TA-407 
(Preliminary)  (Ireland),  and  731-TA^08 
(Preliminary)  (Japan). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  June  8, 1988  (53  FR 
21530).  The  conference  was  held  in 
Washington,  DC,  on  June  20, 1988,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  July  15, 
1988.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2097 
(July  1988),  entitled  "Electrolytic 
Manganese  Dioxide  from  Greece, 
Ireland,  and  Japan:  Determinations  of 
the  Commission  in  Investigations  Nos. 
731-TA-406  through  408  (Preliminary) 
Under  the  Tariff  Act  of  1930.  Together 
With  the  Information  Obtained  in  the 
Investigations." 

By  Order  of  the  Cominission. 

Kenneth  R.  Mason, 

Secretary. 

Issued:  July  15. 1988. 
[FR  Doc.  68-16957  Filed  7-26-88,  8.45  am) 
BILLING  CODE  702O-02-M 


'  The  record  is  defined  in  §  207.2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207 .2(i)). 


[Investigation  No.  337-TA-276) 

In  the  Matter  of  Certain  Erasable 
Programmable  Read  Only  Memories, 
Components  Thereof,  Products 
Containing  Such  Memories,  and 
Processes  for  Making  Such  Memories; 
Receipt  of  Initial  Determination 
Terminating  Respondent  on  the  Basis 
of  Consent  Order  Agreement 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice  is  hereby  given  that  the 

Commission  has  received  an  initial 

determination  from  the  presiding  officer 


in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement: 
Hyundai  Electronics  America,  Inc. 


SUPPLEIMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination  in  this  matter 
was  served  upon  the  parties  on  July  18, 
1988. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.,  Washington,  DC  20436, 
telephone  202-252-1000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contracting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street,  sW..  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telepone  202-252-1805. 

By  order  of  the  Commission. 

Issued:  July  19. 1988. 
Kenneth  R.  Mason. 
Secretary. 
(FR  Doc.  88-16958  Filed  7-26-88;  8:45  amj 

BILLING  CODE  7020-02-M 


I  Investigations  Nos.  731-TA-409-410 
(Preliminary)! 

LIght-Walled  Rectangular  Pipes  and 
Tubes  From  Argentina  and  Taiwan 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  Argentina  and  Taiwan  of  light- 
walled  rectangular  pipes  and  tubes,^ 
provided  for  in  item  610.49  of  the  Tariff 
Schedules  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States  at 
less  than  fair  value  (LTFV).' 

Background 

On  June  6, 1988,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  the 
mechanical  tubing  subcommittee  of  the 
Committee  on  Pipe  and  Tubes  Imports 
and  by  the  individual  members  of  the 
subcommittee  that  produce  the  subject 
product,  alleging  that  an  industry  in  the 
United  States  is  materially  injured  and 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  light-walled 
rectangular  pipes  and  tubes  from 
Argentina  and  Taiwan.  Accordingly, 
effective  June  6, 1988,  the  Commission 
instituted  preliminary  antidumping 
investigations  Nos.  731-TA-409-410 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  June  14, 1988  (53  FR 
22231).  The  conference  was  held  in 
Washington,  DC,  on  June  29, 1988,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 
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■  The  record  i«  defined  in  J  207.2/i)  of  the 
Commisjiion'i  Rulei  of  Practice  and  Procedure  (19 
CFR207.2(i)). 

*  For  purposes  of  the  investigations,  the  term 
"lighl-wallcd  rectangular  pipes  and  tubes"  refers  to 
welded  carbon  steel  pipes  and  tubes  of  rectangular 
(incluJing  squrfrc)  cross  section  having  a  wall 
thickness  of  less  than  0.156  inch.  Such  products  are 
jurrently  reported  for  statistical  purposes  under 
item  610.4928  of  the  Tariff  Schedules  of  the  United 
Stales  Annotated  and  are  classifiable  under 
subheading  7306.60.50  of  the  proposed  Harmonized 
Tariff  Schedule  of  the  United  Stales. 

'  Commissioner  Cass  detp'^mines  that  there  is  a 
reasonable  indication  that  an  industry  in  the  United 
States  is  inaleriatly  injured  by  reason  of  the  subject 
imports  from  Argentma  and  Taiwan. 


The  Commission  transmitted  its 
determination  in  these  investigations  to 
the  Secretary  of  Commerce  on  July  21, 
1988.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2098 
(July  1988),  entitled  "Light-Walled 
Rectangular  Pipes  and  Tubes  from 
Argentina  and  Taiwan." 

By  Order  of  the  Commission. 

Issued:  July  21.  1988. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  88-16959  Filed  7-26-88:  8:45  am] 

BILLING  CODE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31264] 

KKR  Associates;  Control  Exemption; 
Brockway  Realty  Corp. 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343,  et  seq.,  the  acqiusition  of  control 
by  KKR  Associates  of  Brockway  Inc. 
(NY),  and  through  Brockway  Inc.  (NY), 
its  control  of  Brockway  Realty 
Corporation,  subject  to  the  conditions 
for  the  protection  of  railroad  employees 
in  New  York  Dock  Ry. — Control- 
Brooklyn  Eastern  Dist.,  360  I.C.C.  60 
(1979). 

DATES:  This  exemption  is  effective 
August  26. 1988.  Petitions  to  stay  must 
be  filed  by  August  8. 1988.  and  petitions 
for  reconsideration  must  be  filed  by 
August  16, 1988. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31264  to: 

(1)  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Peter 
M.  Shannon,  Jr.,  8300  Sears  Tower.  233 
South  Wacker  Drive,  Chicago,  IL  60606. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Deftmar.  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building.  Washington,  DC  20423,  or  call 
(202)  289-4537/4539  (DC  metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 


from  Dynamic  Concepts,  Inc.  in  Room 
2229  at  Commission  headquarters). 

Decided:  July  20.  1988. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterret,  Simmons,  and  Lamboley. 

Noreta  R.  McGee, 

Secretary. 

|FR  Doc.  88-16879  Filed  7-26-88:  8:45  am) 

BILLING  CODE  7035-01-M 


[Docket  No.  AB-55  (Sut>-No.  242X)) 

CSX  Transportation,  Inc.; 
Abandonment  and  Discontinuance  of 
Service  Exemption;  Dade  County,  FL 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  prior  approval  under  49  U.S.C. 
10903,  et  seq.,  abandonment  and 
discontinuance  of  service  by  CSX 
Transportation,  Inc.  of  a  total  of  1.76 
miles  in  Miami,  Dade  County,  FL  subject 
to  standard  labor  protection. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
26, 1988.  Formal  expressions  of  intent  to 
file  an  offer  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  August  8, 1988,  petitions  to  stay  must 
be  filed  by  August  12. 1988,  and  petitions 
for  reconsideration  must  be  filed  by 
August  22, 1988.  Requests  for  a  public 
use  condition  must  be  filed  by  August  8. 
1988. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  242X)  to: 

(1)  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners'  representative: 
Lawrence  H.  Richmond.  100  N.  Charles 
Street.  Baltimore.  MD  21201.  and 
Charles  M.  Rosenberger,  500  Water 
Street,  Jacksonville,  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423.  or  call 
(202)  289-4357/4359  (DC  metropolitan 


'  See  Exemp.  of  Rail  Line  Abandonment — Offers 
ofFman.  Assist..  4  I.C.C.2d  164  (1987).  and  final 
rules  published  in  the  Federal  Kegistar  on  December 
22.  1987  (52  FR  48440-^8446). 


28278 


Federal  Register  /  Vol.  53.  No.  144  /  Wednesday.  )uly  27.  1988  /  Notices 


area],  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc..  in  Room 
2229  at  Commission  headquarters). 

Decided:  August  19. 1988. 

By  the  Commission.  Chairman  Cradison, 
Vice  Chairman  Andre.  Commissioners 
Sterrett.  Simmons,  and  Lamboley. 
Commissioner  Sterrett  did  not  participate  in 
the  disposition  of  this  proceeding. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  88-16880  Filed  7-26-88:  8:45  am] 

BILUNG  CODE  703S-0t-M 


[Docket  No.  AB-39  (Sub-No.  11X)1 

St  Louis  Southwestern  Railway  Co.; 
Discontinuance  of  Service  In  Collin 
And  Dallas  Counties,  TX 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission  exempts  St. 
Louis  Southwestern  Railway  Company 
(SWRC)  from  the  prior  approval 
requirements  of  49  U.S.C.  10903,  et  seq.. 
to  discontinue  service  pursuant  to 
trackage  rights  granted  under  its  1965 
agreement  with  Southern  Pacific 
Transportation  Company  over  18.89 
miles  of  line  in  Collin  and  Dallas 
Counties,  TX,  subject  to  standard 
employee  protective  conditions.  SWRC 
will  continue  to  provide  service  over  the 
line  under  its  1988  trackage  rights 
agreement  with  the  line's  new  owner, 
Dallas  Area  Rapid  Transit. 
DATES:  The  exemption  will  be  effective 
on  August  26, 1988.  Petitions  to  stay 
must  be  filed  by  August  8, 1988,  and 
petitions  for  reconsideration  must  be 
filed  by  August  16, 1988. 

Send  pleadings  referring  to  Docket 
No.  AB-39  (Sub-No.  IIX)  to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners'  representative:  Gary  A. 
Laakso,  Southern  Pa-^ific  Building,  One 
Market  Plaza.  San  Francisco.  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision.  wTite  to 
Dynamic  Concepts.  Inc.,  Room  2229. 
Interstate  Commerce  Commission 
Building.  Washington.  DC  20423.  or  call 
(202)  289-4357/4359  (DC  metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 


from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  July  19. 1988. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Andre.  Commissioners 
Sterrett.  Simmons,  and  Lamboley. 
Commissioner  Sterrett  did  not  participate  in 
the  disposition  of  this  proceeding. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  88-16881  Filed  7-26-88;  8:45  am) 
BILUNG  CODE  7035-01-«l 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  Olin  Corp. 

In  accordance  with  Department 
policy,  28  CFR  50.7.  and  section  122(i)  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA),  notice  is  hereby  given 
that  on  June  9, 1988,  a  proposed  consent 
decree  in  United  States  v.  Olin 
Corporation.  Civil  Action  No.  88-0163- 
A,  was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Virginia. 

The  proposed  consent  decree  requires 
the  defendent  to  implement  the  interim 
remedial  action  selected  by  the 
Environmental  Protection  Agency  (EPA) 
to  address  the  imminent  and  substantial 
endangerment  to  human  health  and  the 
environment  posed  by  the  release  or 
threat  of  release  of  hazardous 
substances  at  Olin  Corporation's  former 
manufacturing  facility  in  Smythe  and 
Washington  Counties,  Virginia  and  to 
perform  a  Remedial  Investigation  and 
Feasibility  Study  for  that  site.  The 
interim  remedy,  to  be  conducted  by  the 
defendant,  will  focus  on  building  and 
maintaining  structures  to  prevent 
surface  water  from  running  into  a  large 
pond  containing  mercury  contaminated 
waste;  building  and  operating  a 
treatment  system  to  reduce  the  level  of 
mercury  in  the  effluent  flowing  out  of 
that  pond  into  the  North  Fork  of  the 
Holston  River;  and  performing 
groundwater  monitoring.  The  decree 
also  requires  defendants  to  pay  80%  of 
the  past  costs  incurred  by  EPA  in 
connection  with  the  site.  The  parties  to 
the  consent  decree  are  the  United  States 
and  Olin  Corporation. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC  20530.  and 


should  refer  to  United  States  v.  Olin 
Corporation.  DJ  Ref.  90-11-2-283. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney.  Western  District 
of  Virginia.  Room  456.  Poff  Federal 
Building,  210  Franklin  Road.  SW.. 
Roanoke,  Virginia  24011.  and  at  the 
Region  III  office  of  the  Environmental 
Protection  Agency,  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  consent  decree  may 
also  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
Department  of  Justice.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $5.00  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-16895  Filed  7-26-88:  8:45  am) 

BtLUNQ  C006  4410-01-M 


Drug  Enforcement  Administration 

[Docket  No.  88-4] 

Norman  Belt er,  D.D.S.;  Revocation  of 
Registration 

This  proceeding  was  initiated  on 
February  1, 1988,  when  the 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  proposing  to  revoke  DEA 
Certificate  of  Registration  AB1669110, 
previously  issued  to  Norman  Belfer, 
D.D.S.  (Respondent)  of  Uniontown, 
Pennsylvania.  The  statutory  basis  for 
the  proposed  action  was  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C. 
823(f)  and  824(a)(4).  Simultaneously, 
based  on  his  preliminary  finding  that 
Respondent's  continued  possession  of  a 
DEA  registration  during  the  pendency  of 
these  proceedings  would  pose  an 
imminent  danger  to  the  public  health 
and  safety,  the  Administrator  ordered 
the  immediate  suspension  of 
Respondent's  registration.  The  Order  to 
Show  Cause  and  Immediate  Suspension 
of  Registration  were  served  upon  the 
Respondent  on  February  4, 1988.  At  that 
time.  Respondent's  Certificate  cf 
Registration,  all  controlled  substances 
possessed  thereunder  and  all  official 
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order  forms  issued  thereunder  were 
taken  info  custody  of  the  DEA. 

The  Respondent  requested  a  hearing 
on  the  issues  raised  by  the  Order  and 
this  matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  By  letter  dated  May  2, 1988,  and 
before  the  date  of  the  hearing  set  by 
Judge  Bittner,  Counsel  for  Respondent, 
with  Respondent's  written  assent, 
withdrew  his  request  for  a  hearing. 
Pursuant  to  Respondent's  request,  all 
proceedings  pending  before  the 
Administrative  Law  Judge  were 
terminated.  Accordingly,  the 
Respondent  is  deemed  to  have  waived 
his  opportunity  for  a  hearing  on  all 
matters  of  law  and  fact  involved  herein. 
21  CFR  1301.54(d)  and  1301.54(e). 
Pursuant  to  21  CFR  1301.57,  the 
Administrator  now  issues  his  Final 
Order  in  this  matter,  based  on  the 
information  contained  in  the 
investigative  file  and  the  record  of  this 
proceeding. 

The  Administrator  finds  that 
Respondent  operates  a  dental  practice 
on  39  E.  South  Street  in  Uniontown. 
Pennsylvania.  Beginning  in  August  of 
1987,  Respondent  began  issuing 
prescriptions  for  Percocet,  a  Schedule  II 
controlled  substance,  to  a  patient  for  $20 
per  prescription.  Respondent  issued  the 
prescriptions  in  the  patient's  name  and 
in  those  of  several  aliases.  Respondent 
issued  these  prescriptions  for  no 
legitimate  purpose  and  outside  the 
course  of  Respondent's  dental  practice. 
Subsequently,  the  patient  agreed  to 
cooperate  with  police  and  DEA 
investigators.  On  three  occasions, 
November  2  and  9,  and  December  9, 
1987,  the  patient  made  undercover  visits 
to  Respondent's  office.  Conversation 
between  Respondent  and  the  patient 
were  recorded  during  each  visit.  On 
each  occasion.  Respondent  issued  a 
prescription  for  Percocet  to  the  patient 
for  $20.  At  no  time  was  any  dental  work 
performed.  On  at  least  four  other 
occasions,  the  patient  made 
unsupervised  visits  to  Respondent  and 
on  each  occasion  obtained  a 
prescription  for  Percocet.  The 
prescriptions  were  not  issued  in 
connection  with  any  dental  work 
performed  by  Respondent. 

A  second  patient  made  three  visits  to 
Respondent  and  on  each  occasion 
obtained  prescriptions  for  Percocet.  On 
the  first  two  visits,  the  second  patient 
received  the  prescriptions  without  the 
benefit  of  a  dental  exam  or  any  work 
performed  by  Respondent.  On  the  last 
visit.  Respondent  told  the  second  patient 
that  a  prescription  would  be  given  only 
in  exchange  for  some  dental  work.  This 
patient  allowed  Respondent  to  pull  a 


tooth  and  subsequently  received  his 
prescription. 

Patients  appeared  at  Respondent's 
office  without  an  appointment  to  obtain 
prescriptions  for  Percocet.  These 
prescriptions  were  often  written  in  the 
waiting  room  area  with  no  notation  in 
the  patient's  dental  file.  In  May  1986,  a 
complaint  was  made  to  the 
Pennsylvania  State  Police  concerning 
Respondent's  presribing  practices.  The 
Respondent  was  promptly  warned  to 
stop  issuing  prescriptions  for  Percocet 
that  were  not  related  to  regular  dental 
practice.  Thereafter,  approximately  one- 
third  of  Respondent's  patients  continued 
to  receive  prescriptions  for  Percocet  on 
a  regular  basis.  Between  two  and  six 
people  came  to  Respondent's  office  each 
day  to  obtain  Percocet  without  dental 
work  being  performed. 

Respondent  also  defrauded  the  State 
Department  of  Public  Assistance  (DPA). 
Respondent  falsified  medical  records  by 
using  fictitious  names  on  DPA  billing 
invoices.  Respondent  signed  patient 
names  on  the  DPA  forms  and  then 
placed  his  own  name  on  the  fop  of  the 
form. 

Title  21  U.S.C.  823(f]  and  824(a), 
permit  revocation  of  a  practitioner's 
certificate  of  registration  when  such 
registration  is  not  in  the  public  interest. 
One  factor  to  be  considered  is  whether 
the  registrant's  conduct  could  "threaten 
the  public  health  and  safety."  21,  U.S.C. 
823(f)(5). 

In  view  of  the  gross  conduct  of 
Respondent  in  prescribing  Percocet.  it  is 
undisputed  that  the  continued 
registration  of  the  Respondent  would 
threaten  the  public  health  and  safety 
and  is  therefore  inconsistent  with  the 
public  interest. 

Accordingly,  having  concluded  that 
there  is  lawful  basis  for  the  revocation 
of  the  Respondent's  registration,  and  for 
the  denial  of  any  pending  applications 
for  renewal  thereof,  the  Administrator, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  an  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  AB1669110, 
previously  issued  to  Norman  Belfer. 
D.D.S.  be,  and  it  hereby  is,  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of  that 
registration  be,  and  they  hereby  are. 
denied. 

This  order  shall  be  effective 
immediately. 

Dated:  July  18, 1988. 
John  C  Lawn. 
Administrator. 

|FR  Doc  88-16871  Filed  7-26-88;  8:45  am) 
BnjJNG  CODC  441<M»-M 


Falrbank  T.  Chua,  M.D.;  Denial  of 
Application  for  Registration 

On  March  24, 1988,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  order 
to  Show  Cause  to  Fairbank  T.  Chua, 
M.D.,  of  the  Memphis  Medical  Clinic, 
35050  Helze  Lane,  Memphis,  Michigan, 
proposing  to  deny  his  application  for 
registration  executed  on  June  29, 1987, 
on  the  ground  that  his  registration  would 
be  inconsistent  with  the  public  interest. 

A  registered  mail  return-receipt 
indicates  that  the  Order  to  Show  Cause 
was  received  on  April  1. 1988.  Dr.  Chua 
has  not  responded  to  the  Order  to  Show 
Cause.  Based  upon  his  failure  to  respond 
to  the  Order  to  Show  Cause,  the 
Administrator  concludes  that  Dr.  Chua 
has  waived  his  opportunity  for  a  hearing 
on  the  issues  raised  in  the  Order  to 
Show  Cause  and,  in  accordance  with  21 
CFR  1301.54(d)  and  1301.54(e),  enters 
this  final  order  based  upon  the 
investigative  file  as  it  now  appears. 

On  November  18, 1986,  the 
Administrator  of  the  Drug  Enforcement 
Administration  issued  a  final  order 
revoking  Dr.  Chua's  previous  DEA 
Certificate  of  Registration.  See  Fairbank 
T.  Chua.  M.D..  51  PR  41676  (1986).  The 
Administrator  based  that  revocation  on 
Dr.  Chua's  felony  conviction  relating  to 
controlled  substances,  his  history  of 
improper  handling  of  controlled 
substances,  and  action  taken  by  the 
Illinois  Department  of  Registration  and 
Education  to  suspend  his  state 
controlled  substance  and  medical 
licenses. 

The  investigative  file  reveals  that  on 
November  12,  1985,  in  the  Circuit  Court 
for  Cook  County.  Dr.  Chua  was 
convicted  of  six  felony  counts  of 
unlawful  delivery  of  controlled 
substances,  in  violation  of  Chapter  56 Vi, 
Section  1401(f)  of  the  Illinois  Revised 
Statutes.  Dr.  Chua  appealed  the 
conviction  and  on  May  15, 1987,  the 
conviction  was  reversed  by  the 
Appellate  Court  of  the  State  of  Illinois, 
First  Judicial  Circuit,  on  the  ground  that 
the  verdict  was  inconsistent  with  the 
evidence  since  the  necessary  elements 
of  the  crime  were  not  proven  beyond  a 
reasonable  doubt. 

On  February  10. 1986,  the  Illinois 
Department  of  Registration  and 
Education  ordered  the  indefinite 
suspension  of  Dr.  Chua's  medical  and 
controlled  substances  licenses  based 
upon  his  felony  convictions  relating  to 
controlled  substances.  The  order  also 
allowed  Dr.  Chua  to  petition  for 
restoration  of  his  hcenses  if  his 
convictions  were  reversed.  Shortly  after 
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his  convictions  were  reversed.  Dr.  Chua 
petitioned  for  the  restoration  of  his  state 
medical  and  controlled  substance 
licenses.  On  November  5, 1987,  the 
Illinois  Department  of  Registration  and 
Education  restored  Dr.  Chua's  medical 
and  controlled  substance  licenses  on  a 
probationary  status,  provided  that  he 
comply  with  certain  terms  and 
conditions  outlined  in  the  consent  order. 

The  Administrator  finds  that  although 
the  Illinois  Court  of  Appeals  reversed 
Dr.  Chua's  convictions  on  the  ground 
that  the  necessary  elements  of  the 
crimes  were  not  proven  beyond  a 
reasonable  doubt  during  the  criminal 
trial,  the  evidence  contained  in  the  DEA 
investigative  file  constitutes  substantial 
evidence  to  conclude  that  Dr.  Chua 
improperly  prescribed  controlled 
substances  to  undercover  agents  for 
other  than  a  legitimate  purpose  and 
outside  the  scope  of  his  professional 
practice. 

In  1983,  the  Illinois  Department  of  Law 
Enforcement  received  reliable 
information  that  Dr.  Chua  was  issuing 
prescriptions  for  controlled  subtances  to 
individuals  for  other  than  legitimate 
medical  purposes  and  was  defrauding 
the  Illinois  Department  of  Public  Aid  by 
filing  fraudulent  claims  Jor  payment. 
Based  on  this  information,  on  September 
28, 1983,  two  Special  Agents  of  the 
Illinois  Department  of  Law  Enforcement 
visited  Dr.  Chua's  medical  offices  in  an 
attempt  to  obtain  controlled  substance 
prescriptions  for  other  than  legitimate 
medical  purposes.  Both  agents  presented 
the  receptionist  with  Illinois  Medical 
Eligibility  cards  bearing  the  assumed 
names  "Eli  Jasmorky"  and  "Kevin 
Smith."  When  asked  by  Dr.  Chua  about 
his  medical  condition,  one  agent  replied 
that  he  was  "fine,"  but  wanted  some 
cough  syrup,  Valium  and  Darvocet.  Dr. 
Chua  handed  the  agent  prescriptions 
issued  in  the  name  "Eli  jasmorky"  for 
Darvocet.  ampicillin,  terpin  hydrate,  and 
Valium.  Dr.  Chua  then  examined  the 
agent's  throat  with  a  tongue  depressor 
and  took  his  blood  pressure.  No  other 
medical  examination  was  conducted 
during  that  visit.  The  second  agent  was 
also  seen  by  Dr.  Chua  on  that  date. 
During  his  visit.  Dr.  Chua  inquired  as  to 
the  agent's  past  medical  history.  The 
agent  informed  him  that  he  needed 
Valium  and  Tussionex  because  he  had  a 
cold,  was  nervous  and  could  not  sleep. 
Dr.  Chua  examined  the  agent's  throat 
and  chest.  After  completing  the 
examination.  Dr.  Chua  informed  the 
agent  that  a  prescription  for  Tussionex 
would  cost  $5.00.  The  agent  refused  the 
prescription  and  asked  Dr.  Chua  to 
prescribe  another  cough  syrup.  Dr.  Chua 
romplied  and  issued  the  agent  one 


prescription  for  both  ampicillin  and 
terpin  hydrate,  and  another  prescription 
for  Valium  tablets. 

On  January  11, 1984.  a  female  Illinois 
State  Trooper  visited  Dr.  Chua's  medical 
offices  in  an  undercover  capacity.  She 
presented  the  receptionist  with  an 
Illinois  Medical  Eligibility  card  bearing 
the  assumed  name  "Elizabeth  Daniels." 
She  informed  Dr.  Chua  that  she  had  a 
cold  and  a  sore  throat.  He  asked  her  if 
she  suffered  from  heart  disease,  high 
blood  pressure  or  allergies,  to  which  she 
responded  that  she  could  not  tolerate 
Flagyl,  a  legend  drug.  The  trooper  then 
asked  Dr.  Chua  for  prescriptions  for 
Tagamet,  birth  conrol  pills,  and  Valium. 
He  inquired  as  to  whether  she  had  any 
problems  with  her  nerves;  she  stated 
that  she  did  not.  Dr.  Chua  then  handed 
her  prescriptions  for  Valium.  Tagamet, 
throat  lozenges,  birth  control  pills,  and 
penicillin.  Dr.  Chua  did  not  perform  any 
medical  examination  of  this  officer  prior 
to  issuing  the  prescriptions. 

On  April  18, 1984,  a  third  Illinois 
Department  of  Law  Enforcement  Agent 
visited  Dr.  Chua's  medical  offices.  The 
agent  presented  the  receptionist  with  an 
Illinois  Medical  Eligibility  card  bearing 
the  assumed  name  "James  Jones."  Dr. 
Chua  asked  the  agent  what  was  wrong 
with  him.  He  replied  that  nothing  was 
wrong.  Dr.  Chua  then  informed  him  that 
he  needed  some  type  of  ailment  to  write 
in  his  medical  records.  At  that  point,  the 
agent  informed  Dr.  Chua  that  he  was  not 
"James  Jones"  as  indicated  on  the 
Medical  Eligibility  card.  Dr.  Chua  simply 
nodded  and  asked  what  type  of  ailment 
he  should  record  in  the  medical  record. 
The  agent  then  told  him  to  record  "bad 
back"  in  the  records  since  the  condition 
appeared  on  the  Medical  Eligibility  card. 
After  the  agent  weighed  himself.  Dr. 
Chua  wrote  a  prescription  for  Valium  in 
the  name  "James  Jones,"  even  though 
Dr.  Chua  knew  he  was  not  the 
individual  listed  on  the  card. 

On  May  9. 1984.  a  fourth  Illinois 
Department  of  Law  Enforcement  Agent 
visited  Dr.  Chua's  medical  offices  and 
presented  the  receptionist  with  the 
Medical  Eligibility  card  bearing  the 
name  "Kevin  Smith."  This  card  was 
previously  presented  to  her  by  another 
agent  on  September  28. 1983.  In  their 
discussions.  Dr.  Chua  stated  that  he  had 
last  seen  the  agent  on  September  28, 
1983,  the  date  he  actually  saw  one  of  the 
other  agents.  Dr.  Chua  asked  the  agent 
what  was  wrong  with  him.  The  agent 
stated,  "nothing  wrong.  I  just  would  like 
to  have  a  prescription  for  Valium."  Dr. 
Chua  then  asked.  "Valium  for  your 
nerves,"  but  received  no  response  from 
the  agent.  The  agent  also  asked  Dr. 
Chua  to  write  a  prescription  for  Doriden 


for  him,  and  prescriptions  for  birth 
control  pills  and  Valium  for  his  wife.  Dr. 
Chua  informed  him  that  he  only  wrote 
Doriden  prescriptions  for  "paying 
customers."  and  that  his  wife  would 
have  to  visit  the  clinic  to  obtain  any 
prescriptions  for  herself.  Dr.  Chua  then 
handed  the  agent  a  prescription  for 
Valium  in  the  name  of  "Kevin  Smith" 
without  performing  any  medical 
examination. 

On  May  14, 1984.  only  five  days  after 
the  last  visit,  the  same  agent  returned  to 
Dr.  Chua's  medical  offices.  This  time  he 
gave  the  receptionist  an  Illinois  Medical 
Eligibility  card  bearing  the  name  "Willie 
A.  Bamett."  After  the  receptionist 
informed  him  that  she  did  not  have  any 
record  for  "Willie  Bamett."  the  agent 
told  her  that  he  left  his  identification  at 
home  and  that  he  had  seen  Dr.  Chua  the 
previous  week  using  the  name 
"Alexander."  Approximately  five 
minutes  later.  Dr.  Chua  greeted  the 
agent  as  "Willie  Bamett."  Dr.  Chua 
asked  him  a  series  of  questions 
regarding  his  medical  history,  but  did 
not  conduct  any  medical  examination. 
The  agent  informed  Dr.  Chua  that  he  felt 
fine,  but  wanted  a  prescription  for 
Valium  because  it  made  him  "feel 
good."  Dr.  Chua  asked  whether  the 
agent  had  "bad  nerves,"  to  which  he 
replied.  "Doc.  I  got  a  lot  of  problems." 
As  Dr.  Chua  began  writing  a 
prescription  for  Valium,  the  agent  asked 
him  also  to  write  prescriptions  for 
Doriden  and  cough  syrup.  Dr.  Chua 
informed  him  that  he  could  not  write 
such  prescriptions  for  public  aid 
recipients.  After  the  agent  informed  him 
that  he  had  the  money  to  pay  for  the 
prescriptions.  Dr.  Chua  advised  him  to 
ask  the  receptionist  for  the  cost  of  a 
"private  visit."  Dr.  Chua  issued  him  a 
prescription  for  Valium  in  the  name 
"Willie  Bamett"  without  performing  any 
medical  examination. 

The  Administrator  finds  that  there  is 
sufficient  evidence  to  conclude  that  Dr. 
Chua  prescribed  controlled  substances 
to  the  five  undercover  officers  for  other 
than  legitimate  medical  purposes.  Most 
of  them  claimed  no  medical  condition 
which  would  require  treatment  with 
controlled  substances.  In  one  instance, 
an  agent  blatantly  stated  that  he  wanted 
the  drugs  simply  because  they  made  him 
"feel  good."  On  at  least  two  occasions. 
Dr.  Chua  falsified  the  medical  records  of 
the  agents  to  justify  the  controlled 
substance  prescriptions  he  wrote.  In  at 
least  two  instances.  Dr.  Chua  knew,  or 
should  have  known,  that  the  agents 
were  not  the  individuals  they  purported 
to  be.  In  all  of  the  instances.  Dr.  Chua 
failed  to  perform  adequate  medical 
examinations  to  warrant  the  controlled 
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substance  prescriptions  he  issued  to  the 
agents.  Also,  comments  made  by  Dr. 
Chua  when  he  refused  to  write 
prescriptions  for  additional  controlled 
substances  revealed  that  his  refusal  to 
write  certairi  prescriptions  was  not 
based  upon  the  fact  that  he  knew  they 
would  be  used  for  other  than  legitimate 
medical  purposes,  but  rather  because  he 
would  only  write  such  prescriptions  for 
"paying  customers." 

The  Administrator  concludes  that  Dr. 
Chua's  controlled  substance  handling 
activities  fell  far  outside  the  bounds  of 
legitimate  practice.  Registrants  must 
handle  controlled  substances,  and 
prescriptions  therefor,  in  a  careful  and 
prudent  manner  so  as  to  prevent  their 
diversion  and  misuse.  Dr.  Chua  was 
clearly  a  participant  in  the  diversion  of 
controlled  substances  he  prescribed. 
Activities  such  as  those  in  which  Dr. 
Chua  was  involved  cannot  be  tolerated. 
Dr.  Chua's  past  experience  in  handling 
or  prescribing  controlled  substances, 
without  any  evidence  that  the  doctor's 
attitudes  and  procedures  have  changed, 
leads  to  the  inescapable  conclusion  that 
his  registration  would  be  inconsistent 
with  the  public  interest. 

Having  concluded  that  Dr.  Chua's 
registration  would  be  inconsistent  with 
the  public  interest,  the  Administrator  of 
the  Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  orders  that  the  new  application 
for  registration  executed  by  Fairbank  T. 
Chua.  M.D.  on  June  29. 1987.  be.  and  it 
hereby  is.  denied. 

This  order  is  effective  July  27. 1988. 

Dated:  July  18, 1988. 
John  C.  Lawn, 

Administrator. 

[FR  Doc.  88-16872  Filed  7-26-88;  8:45  am) 

BILUNG  CODE  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Registration;  Cambridge 
Isotope  Laboratories 

By  notice  dated  May  11. 1988,  and 
published  in  the  Federal  Register  on 
May  19, 1988;  (53  FR  17988),  Cambridge 
Isotope  Laboratories,  20.  Commerce 
Way,  Wobum,  Massachusetts  01801, 
made  application  to  the  Drug 


Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 

Amphetamine,  its  salts,  optical 
isomers,  and  salts  of  its  optical 
isomers  (1 100) 

Methamphetamine,  its  salts, 
isomes,  and  salts  of  its  isomers 
(1105) 

Ptiencyclidine  (7471) 

Cocaine  (9041) 

Codeine  (9050) 

Oxycodone  (9143) 

Hydromorptvjne  (9150) 

Morphine  (9300) 


Arenol  Chemical  Corporation,  189 
Meister  Avenue.  Somerville.  New  Jersey 
08876.  filed  an  objection  dated  May  16. 
1988.  to  the  DEA  Federal  Register 
Representative.  Office  of  Chief  Counsel, 
in  response  to  the  application  of 
Cambridge  Isotope  Laboratories.  Arenol 
Chemical  Corporation  took  exception  to 
the  application  of  Cambridge  Isotope 
Laboratories  for  registration  as  a  bulk 
manufacturer  of  amphetamine,  its  salts, 
optical  isomers,  and  salts  of  its  optical 
isomers  and  methamphetamine.  its  salts, 
isomers,  and  salts  of  its  isomers.  Arenol 
Chemical  Corporation  stated  that  it  has 
historically  been  able  to  meet  the 
medical,  scientific,  and  industrial  needs 
of  the  U.S.  market  for  these  products 
and  is  willing  to  work  with  Cambridge 
Isotope  Laboratories  to  supply  the 
quantities  that  it  may  require  as  Arenol 
has  done  with  other  organizations. 

Cambridge  Isotope  Laboratories 
manufactures  a  maximum  of  5  grams  of 
each  basic  class  of  controlled 
substances  for  which  it  is  registered  and 
uses  these  substances  to  produce 
standards  for  research  and  analytical 
studies. 

The  Deputy  Assistant  Administrator 
therefore  finds  that  the  registration  of 
Cambridge  Isotope  Laboratories  as  a 
bulk  manufacturer  of  amphetamine,  its 
salts,  optical  isomers,  and  salts  of  its 
optical  isomers  and  methamphetamine, 
its  salts,  isomers,  and  salts  of  its  isomers 
is  consistent  with  the  public  interest 
because  Cambridge  Isotope 
Laboratories  manufactures  these 
controlled  substances  for  research  and 
analytical  purposes  in  small  quantities 
and  this  activity  does  not  affect  the 
commercial  market  of  these  controlled 
substances. 


The  Deputy  Assistant  Administrator 
hereby  orders  that  the  application 
submitted  by  Cambridge  Isotope 
Laboratories  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  be 
granted. 

Dated:  July  1,  1988. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administrator. 

|FR  Doc.  88-16870  Filed  7-26-88;  8:45  am) 

BILUNG  CODE  4410-09-M 

Manufacturer  of  Controlled 
Substances  Registration;  Radian  Corp. 

By  notice  dated  May  11. 1988,  and 
published  in  the  Federal  Register  on 
May  19. 1988;  (53  FR  17988),  Radian 
Corporation,  P.O.  Box  201088,  8501  Mo- 
Pac  Boulevard,  Austin.  Texas  78759, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below; 

Schedule 

Drug: 

Lysergic  acid  diethylamide 
(7315) I 

Tetrahydrocanr>abinols  (7370) I 

Amphetamir>e,  its  salts,  optical 
isomers,  and  salts  of  its  opti- 
cal isomers  (1100) II 

Methampt)etamine,  its  salts, 
isomers,  and  salts  of  its  iso- 
mers (1105) II 

Phencyclidine  (7471) II 

Fentanyl  (9801) M 

Arenol  Chemical  Corporation,  189 
Meister  Avenue,  Somerville,  New  Jersey 
08876,  filed  an  objection  dated  May  16. 
1988,  to  the  DEA  Federal  Register 
Representaive,  Office  of  Chief  Counsel, 
in  response  to  the  application  of  Radian 
Corporation.  Arenol  Chemical 
Corporation  took  exception  to  the 
application  of  Radian  Corporation  for 
registration  as  a  bulk  manufacturer  of 
amphetamine,  its  salts,  optical  isomers, 
and  salts  of  its  optical  isomers  and 
methamphetamine,  its  salts,  isomers, 
and  salts  of  its  isomers.  Arenol 
Chemical  Corporation  stated  that  it  has 
historically  been  able  to  meet  the 
medical,  scientific,  and  industrial  needs 
of  the  U.S.  market  for  these  products 
and  is  willing  to  work  with  Radian 
Corporation  to  supply  the  quantities  that 
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it  may  require  as  Arenol  has  done  with 
other  organizations. 

Radian  Corporation  manufactures  a 
maximum  of  5  grams  of  each  basic  class 
of  controlled  substance  for  which  it  is 
registered  and  uses  these  substances  to 
produce  standards  for  research  and 
analytical  studies. 

The  Deputy  Assistant  Administrator 
therefore  finds  that  the  registration  of 
Radian  Corporation  as  a  bulk 
manufacturer  of  amphetamine,  its  salts, 
optical  isomers,  and  salts  of  its  optical 
isomers  and  methamphetamine,  its  salts, 
isomers,  and  salts  of  its  isomers  is 
consistent  with  the  public  interest 
because  Radian  Corporation 
manufactures  these  controlled 
substances  for  research  and  analytical 
purposes  in  small  quantities  and  this 
activity  does  not  affect  the  commercial 
market  of  these  controlled  substances. 

The  Deputy  Assistant  Administrator 
hereby  orders  that  the  application 
submitted  by  Radian  Corporation  for 
registration  as  a  bulk  manufactuer  of  the 
basic  classes  of  controlled  listed  above 
be  granted. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

Dated:  July  16. 1988. 
[FR  Doc.  88-16869  Filed  7-26-88;  8:45  am] 
BILLING  CODE  441(M>»-M 


Importation  of  Controlled  Substances; 
Registration;  Sigma  Ctiemical  Co. 

By  notice  dated  April  25, 1988,  and 
published  in  the  Federal  Register  on 
April  29, 1988:  (53  FR  15473),  Sigma 
Chemical  Company.  3500  Dekalb  Street. 
St.  Louis,  Missouri  63118.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Mettiaqualone  (2565) 

Itxjgaine  (7260) 

Lysergic  acid  dtettiylamide  (7315)... 

Marihuana  (7360) 

Tetrahydrocannabinols  (7370) 

Mescaline  (7381) 

3.4-Methylenedioxyamphetamine 

(7400) 

3,4-MetlTylenedioxyme    thamphe- 

tamine  (MIDMA)  (7405) 

Bufotenine  (7433) 

DiettTyttryptamine  (7434) 

Dimettiyrtryptamine  (7435) 

Psilocybin  (7437) 

Psilocyn  (7438) 

Heroin  (9200) 

Amptietamine,    its    salts,    optical 

isomers,  and  salts  of  its  optical 

isomers  (1 100) 


Methamphetamine,  its  salts,  iso- 
mers, and  salts  of  Its  isomers 
(1105) 

Secobarbital  (23 15) 

Phencyclidine  (7471 ) 

Anileridine  (9020) 

Cocaine  (9041) 

Codeine  (9050) 

Benzoylecognine  (9180) , 

Pettiidine  (meperidine)  (9230) 

Methadone  (9250) 

Morphine  (9300) 

Morphine-3-Glucuronide  (9329) 


Arenol  Chemical  Corporation.  189 
Meister  Avenue,  Somerville,  New  Jersey 
08876,  filed  an  objection  dated  May  16, 
1988,  to  the  DEA  Federal  Register 
Representative,  Office  of  Chief  Counsel, 
in  response  to  the  application  of  Sigma 
Chemical  Company.  Arenol  Chemical 
Corporation  took  exception  to  the 
application  of  Sigma  Chemical  Company 
for  registration  as  an  importer  of 
amphetamine,  its  salts,  optical  isomers, 
and  salts  of  its  optical  isomers  and 
methamphetamine,  its  salts,  isomers, 
and  salts  of  its  isomers.  Arenol 
Chemical  Corporation  stated  that  it  has 
historically  been  able  to  meet  the 
medical,  scientific,  and  industrial  needs 
of  the  U.S.  Market  for  these  products 
and  is  willing  to  work  with  Sigma 
Chemical  Company  to  supply  the 
quantities  that  it  may  require  as  Arenol 
has  done  with  other  organizations. 

Sigma  Chemical  Company  imports  a 
maximum  of  25  grams  of  each  basic 
class  of  controlled  substance  for  which 
it  is  registered  and  uses  these 
substances  to  produce  standards  for 
research  an  analytical  studies,  it  has 
previously  been  registered  as  an 
importer  of  amphetamine,  its  sales, 
optical  isomers,  and  salts  of  its  optical 
isomers  and  methamphetamine,  its  sales 
isomers,  and  salts  of  its  isomers.  There 
has  been  no  substantial  increase  in  the 
quota  because  of  this  registration. 

The  Deputy  Assistant  Administrator 
therefore  finds  that  the  registration  of 
Sigma  Chemcial  Company  as  an 
importer  of  amphetamine,  its  salts 
optical  isomers,  and  salts  of  its  optical 
isomers  and  methamphetamine,  its  salts, 
isomers,  and  salts  of  its  isomers  is 
consistent  with  the  public  interest 
because  of  Sigma  Chemical  Company 
imports  these  controlled  substances  for 
research  and  analytical  purposes  in 
small  quantities  and  this  activity  does 
not  affect  the  commercial  market  of 
these  controlled  substances. 

The  Deputy  Assistant  Administrator 
hereby  orders  that  the  application 
submitted  by  Sigma  Chemical  Company 
for  registration  as  an  importer  of  the 


basic  classes  of  controlled  substances 
listed  above  be  granted. 

Dated:  July  16,  1988. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Adminstrator. 

(FR  Doc.  88-16868  Filed  7-26-88:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  {P.L.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  June  30, 1968 
through  July  15, 1988.  The  last  biweekly 
notice  was  published  on  July  13, 1988  (53 
FR  26517). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  LICENSE  AND 
PROPOSED  NO  SIGNinCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
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proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resource 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  4000,  Maryland 
National  Bank  Building,  7735  Old 
Georgetown  Road,  Bethesda,  Maryland 
from  8:15  a.m.  to  5:00  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  1717  H  Street,  NW.,  Washington, 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  26, 1988  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 


property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 


expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  Filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendment  request:  June  13, 
1988 


28284 
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Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications  (TS) 
as  follows: 

1.  Modify  the  Units  1  and  2  TS 
requirement  6.2,  "Organization,"  by 
incorporating  the  changes  recommended 
in  the  NRC  Generic  Letter  (GL)  88-06. 
'Removal  of  Organization  Charts  from 
Technical  Specification  Administrative 
Control  Requirements,"  by: 

a.  deleting  the  organization  charts  of 
TS  Figures  6.2-1,  "Management 
Organization  Chart  -  Calvert  Cliffs 
Nuclear  Power  Plant  -  Baltimore  Gas  & 
Electric  Company,"  and  6.2-2, 
"Organization  Chart  (Two  Unit 
Operation)  -  Calvert  Cliffs  Nuclear 
Power  Plant  -  Baltimore  Gas  &  Electric 
Company,"  and  replacing  them  with  a 
TS  6.2.1.a  requirement  to  establish 
onsite  and  offsite  organizations  with 
lines  of  authority,  responsibility  and 
communication  defined  and  documented 
in  Chapter  12  of  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  as 
organization  charts  for  all  management 
levels,  intermediate  levels  and  operating 
organization  positions; 

b.  defining  the  responsibilities  of  the 
Manager  -  Calvert  Cliffs  Nuclear  Power 
Plant  and  the  Vice  President  -  Nuclear 
shall  be  defined  in  TS  6.2.1.b  and  c; 

c.  add  TS  6.2.1.d  to  provide  all 
training,  health  physics  and  quality 
assurance  staff  members  with 
independence  from  but  reportability  to 
onsite  management; 

d.  specifying  in  TS  6,2.2.  "Unit  Staff," 
the  staffing  positions  required  to  hold 
operator  licenses  as  was  previously 
reflected  in  TS  Figure  6.2-2; 

e.  adding  a  new  TS  6.2.1. a  requirement 
to  establish  and  document  the  lines  of 
authority,  responsibility  and 
communication  in  Chapter  12  of  the 
UFSAR  through  functional  descriptions 
of  departmental  responsibihties  and 
relationships,  and  job  descriptions  for 
key  personnel  positions.  Change  l.e 
would  become  effective  90  days 
following  the  effective  date  for  changes 
l.a  through  d. 

2.  Make  changes  to  the  Units  1  and  2 
TS  6.1,  "Responsibility."  6.5.1,  "Plant 
Operations  and  Safety  Review 
Committee  (POSRC)."  6.8.  "Procedures," 

6.16,  "Process  Control  Program,"  and 

6.17,  "Offsite  Dose  Calculation  Manual 
(ODCM)."  to  reflect  the  changes  in 
nomenclature  of  a)  the  title  Manager  - 
Nuclear  Operations  to  the  new  title  of 
Manager  -  Calvert  Cliffs  Nuclear  Power 
Plant  and,  b)  the  title  of  General 
Supervisor  -  Operations  to  the  new  title 
of  General  Supervisor  -  Nuclear 
Operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 


accordance  with  the  guidance  provided 
in  GL  88-06,  changes  l.a  through  e 
propose  the  replacement  of  the  Units  1 
and  2  TS  6.2,  "Organization,"  Figures 
6.2-1  and  6.2-2  with  the  standardized  GL 
88-06  technical  specifications  which 
were  found  to  be  generically  acceptable 
by  the  NRC  staff  for  all  power  reactors. 
These  changes  would  (1)  result  in  more 
restrictive  TS,  which  would  require 
improved  definition  of  functional 
positions  and  job  descriptions,  (2) 
maintain  all  current  TS  organizational 
requirements  important  to  safety  in  the 
TS,  such  as  the  requirement  for  an 
organization  with  defined  lines  of 
authority,  responsibility  and 
communications  and  the  specific 
operating  organizations  positions 
required  to  hold  operating  licenses,  and 
(3)  would  provide  greater  flexibility  for 
licensees  to  implement  organizational 
changes,  consistent  with  Commission 
policy,  in  a  controlled  process  under  the 
provisions  of  10  CFR  50.59,  "Changes, 
tests  and  experiments"  rather  than  as  a 
TS  amendment. 

In  implementing  these  proposed 
changes,  the  licensee  has  requested  that 
the  additional  restrictive  requirement  of 
proposed  TS  6.2.1.a  (change  l.e)  for 
"functional  descriptions  of  departmental 
responsibilities  and  relationships,  and 
job  descriptions  for  key  personnel 
positions"  be  made  effective  90  days 
after  the  effective  date  of  changes  l.a 
through  e.  This  request  was  made  to 
permit  the  licensee's  new  management 
sufficient  time  to  evaluate  plant 
problems,  goals  and  programs  and  to 
appropriately  determine  and  delegate 
these  functional  responsibilities  and 
duties  related  to  key  positions. 
Change  2  was  also  a  strictly 
administrative  change  in  that  it  only 
modifies  the  titles  of  Manager  -  Nuclear 
Operations  and  General  Supervisor  - 
Operations  to  the  new  titles  of  Manager 
-  Calvert  Cliffs  Nuclear  Power  Plant  and 
General  Supervisor  -  Nuclear 
Operations,  respectively. 

The  licensee  evaluated  these 
proposed  changes  against  the  standards 
of  10  CFR  50.92  and  has  determined  that 
these  amendments  would  not: 

(i)  Involve  a  significant  increase  in  an 
accident  probability  or  consequences  of 
an  accident  previously  evaluated... 

These  changes  are  administrative  in 
nature.  No  plant  equipment  or 
operations  are  affected.  Future 
organizational  changes  will  still  be 
required  to  be  fully  defined  with  an 
adequately  reviewed  and  approved 
safety  evaluation  performed  in 
accordance  with  the  provisions  of  10 
CFR  50.59.  Furthermore,  all  future 
organizational  changes  will  be  required 
to  be  evaluated  against  the  current  level 


of  commitment  described  in  the 
licensee's  Qualify  Assurance  program 
and  thus,  must  comply  with  the 
requirements  of  10  CFR  50.54.  As  such, 
these  proposed  changes  do  not  involve 
any  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(ii)  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
accident  previously  evaluated... 

As  this  proposal  does  not  alter  any 
plant  operability  requirements, 
surveillance  testing,  maintenance,  or 
system  design  or  functions,  no 
possibility  of  creating  a  new  or  different 
type  of  accident  would  result  from  the 
proposed  changes. 

(iii)  Involve  a  significant  reduction  in 
margin  of  safety... 

All  plant  operational  requirements  are 
unaffected  by  these  proposed 
administrative  changes.  All 
organizational  requirements  potentially 
affecting  plant  safety  (i.e.,  personnel 
required  to  hold  operators  licenses) 
remain  unchanged.  Therefore,  these 
proposed  chatiges  will  not  involve  any 
reduction  in  a  margin  of  safety. 

Finally,  on  March  6, 1986,  the  NRC 
published  guidance  in  the  Federal 
Register  (51  FR  7751)  concerning 
examples  of  amendments  that  are  not 
likely  to  involve  a  significant  hazards 
consideration. 

These  changes  are  consistent  with 
two  of  the  examples  provided:  "(i)  a 
purely  administrative  change  to  the 
Technical  Specifications:  for  example,... 
a  change  in  nomenclature  and  (ii)  a 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  Technical 
Specifications."  Consequently,  the  NRC 
staff  proposes  to  determine  that  these 
proposed  changes  to  TS  6.1.  6.2.  6.5.1, 
6.8,  6.16  and  6.17  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick  Maryland. 

Attorney  for  licensee:  jay  E.  Silbert. 
Esq.,  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A. 
Capra,  Director 

Boston  Edison  Company  Docket  No.  50- 
293.  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request:  |une  30, 
1988 

Description  of  amendment  request: 
The  amendment  would  change  the 
degraded  voltage  trip  and  alarm 
sefpoints  (Tables  3.2.B,  3.2.B.1  and 
Limiting  Condition  for  Operation  3.9.B1 
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based  on  a  recent  analysis  of  the 
electrical  power  distribution  system  for 
the  Pilgrim  Plant.  The  analysis  indicated 
the  trip  setpoint  should  be  set  at  3868V 
±0.5%  in  order  that  the  safety  related 
devices  on  the  worst  case  motor  control 
center  have  sufficient  voltage  for  proper 
and  safe  operation.  The  alarm  setpoint 
should  be  set  at  3959  ±0.5%  to  allow 
for  required  operator  action  and  permit 
load  shedding  when  required  during  a 
LOCA.  The  installation  of  newer,  more 
reliable,  and  higher  quality  solid  state 
relays  allows  the  revised  setpoints  and 
tolerances  to  be  used.  The  remarks 
section  of  Table  3.2.B  and  3.2.B.1  have 
also  been  reworded  to  provide  the 
operators  with  a  more  detailed 
description  of  the  load  shedding  logic 
associated  with  the  degraded  voltage 
protective  relays. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  in  10  CFR  50.92  and  has 
determined  the  following: 

(1)  Operation  of  the  Pilgrim  Nuclear 
Power  Station  (PNPS)  in  accordance 
with  the  proposed  amendment  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Raising  the  degraded  voltage  setpoints 
does  not  affect  the  operation  of 
equipment  relied  on  in  the  accident 
analysis  because  the  voltage  at  the 
safety-related  devices  continues  to  be 
maintained  above  the  voltage  where 
proper  operation  can  be  assured. 

The  proposed  changes  are  being  made 
to  maintain  the  existing  protection 
provided  by  the  degraded  voltage 
protection  relays.  Previously  evaluated 
performances  of  safety  systems  will  not 
be  changed  by  raising  the  degraded 
voltage  trip  and  alarm  setpoints. 
Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

(2)  Operation  of  PNPS  in  accordance 
with  the  proposed  amendment  would 


not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

It  is  concluded  from  the  system 
evaluations,  discussed  in  Item  1,  that  the 
proposed  degraded  voltage  setpoints  do 
not  change  any  accident  analyses 
previously  evaluated  for  the  affected 
systems. 

Safety-related  equipment  continues  to 
be  provided  adequate  voltage  to  perform 
their  intended  safety  functions. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident. 

(3)  Operation  of  PNPS  in  accordance 
with  the  proposed  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

For  the  reasons  stated  in  Items  1  and  2 
above,  it  is  concluded  that  the  proposed 
changes  do  not  alter  or  remove  other 
existing  technical  specifications,  do  not 
change  any  accident  analysis  previously 
evaluated  and,  do  not  reduce  the  margin 
of  safety  for  equipment  relied  on  in  the 
accident  analysis.  Therefore,  the 
proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis.  Therefore, 
based  on  this  review,  the  staff  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esq.,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Massachusetts  02199 

NRC  Project  Director:  R.  H.  Wessman, 
PDI-3 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request: 
December  15. 1987,  as  supplemented 
April  15. 1988 

Description  of  amendment  request: 
The  request  proposes  five  changes  to 
Technical  Specification  (TS)  3/4.7.8  for 
Catawba  Nuclear  Station,  Units  1  and  2. 
They  are:  Change  1  would  delete  an 
optional  sampling  plan  for  snubber 
inspection  (Surveillance  Requirement 
4.7.8e.3) — the  "55"  snubber  plan)  which 
has  never  been  used  at  Catawba; 
Change  2  would  allow  deletion  of  the 
"reject"  line  from  Figure  4.7-1  and  in  the 
"37"  functional  test  plan  (Surveillance 
Requirement  4.7.8e.2));  Change  3 


proposes  an  alternate  sampling  plan,  not 
yet  approved  by  the  American  Society 
of  Mechanical  Engineers  (ASME), 
involving  grouping  of  snubber  failure 
modes;  Change  4  would  allow  deletion 
of  the  phrase  "of  a  type"  from 
Surveillance  Requirement  4.7.8e.;  and 
Change  5  would  delete  the  requirement 
to  inspect  snubber  attachment  hardware 
(Surveillance  Requirement  4.7.8c. — 
Visual  Inspection  Acceptance  Criteria) 
because  this  inspection  is  already  under 
the  requirements  of  ASME  Code, 
Section  XI. 

Only  changes  2  and  5  are  discussed 
below.  However,  changes  1,  3  and  4 
remain  under  NRC  staffs  review  and 
consideration  although  they  are  not 
covered  by  this  notice. 

Change  2  would  revise  the 
acceptability  criteria  for  snubber  testing 
by  the  "37"  functional  test  plan  in 
Surveillance  Requirement  4.7.8e.2)  by 
deleting  the  "reject"  Une  from  Figure  4.7- 
1,  which  could  unnecessarily  require  the 
functional  testing  of  all  1600  snubbers.  A 
similar  revision  was  approved  in  TS 
amendments  46  and  27,  issued 
September  30, 1985,  for  McGuire  Nuclear 
Station,  Units  1  and  2,  respectively. 

Change  5  would  revise  Surveillance 
Requirement  4.7.8c.  to  delete  the  portion 
related  to  the  inspection  of  the  hardware 
by  which  a  snubber  is  attached  to  its 
supporting  structure.  This  hardware 
would  instead  be  inspected  in 
accordance  with  the  less  stringent 
requirements  of  ASME  Code,  Section  XI. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  April  15, 1988 
submittal,  provided  the  following 
evaluation  of  Change  2: 

This  change  would  allow  deletion  of  the 
reject  line  from  Figure  4.7-1  and  in  the  37 
functional  test  sample  plan  (Surveillance 
4.7.8e.2)). 

The  justification  for  this  has  already  been 
evaluated  for  the  McGuire  Technical 
Specification  change  issued  September  30, 
1985.  This  change  has  also  been  agreed  upon 
by  the  OM-4  working  group  for  Revision  2  of 
the  OM-4  standard. 
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Deletion  of  the  "REJECT"  line  will  remove 
the  possibility  of  rejecting  a  good  population 
of  snubbers  which  would  require 
unnecessary  testing  of  the  total  population  of 
approximately  1600  snubbers. 

The  discussion  of  the  statistical 
significance  of  deleting  the  reject  line  was 
presented  as  justification  for  the  McGuire 
amendment.  This  discussion  is  applicable  to 
Catawba. 

With  regard  to  the  three  10  CFR  50.92 
standards,  the  licensee's  evaluation  is  as 
follows: 

(1)  Deletion  of  the  "REJECT"  line  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident. 
Deletion  of  the  "REJECT*  line  will  omit  the 
possibility  of  rejecting  a  good  population  of 
snubbers  without  increasing  the  possibility  of 
passing  a  bad  population.  The  requirement  to 
continue  testing  additional  samples  of 
snubbers  if  inoperable  snubbers  are  found 
will  remain  in  the  specifications. 

(2)  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  amendment  will  not 
result  in  a  change  to  the  design  or  operation 
of  the  station. 

All  snubbers  will  still  be  required  to  be 
operable  and  appropriate  snubber 
inspections  will  continue  to  be  performed  As 
such,  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  proposed  change  will  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

Deletion  of  the  "REJECT"  line  will  remove 
the  possibility  of  unnecessarily  having  to  test 
all  of  the  snubbers  at  the  station.  The 
requirement  to  test  additional  samples  of 
snubbers  when  inoperable  snubbers  are 
found  will  be  retained.  Therefore  this  change 
will  not  significantly  reduce  a  margin  of 
safety. 

For  Change  5  the  licensee's  April  15. 
1988  submittal  provides  the  following 
evaluation: 

Surveillance  4.7.8c.  Visual  Inspection 
Acceptance  Criteria  goes  beyond  inspection 
of  the  snubber  and  its  attachment  to 
supporting  structures.  It  also  requires 
inspection  of  the  attachment  hardware.  This 
inspection  is  already  under  the  requirements 
of  ASME  Sect  XI IWF.  which  the  OM-4 
working  group  has  acknowledged.  The 
inspection  plan  (ISI)  required  by  the  ASME 
Code,  Section  XI,  IWF  for  hanger  supports, 
including  snubbers,  is  performed  under 
procedure  using  a  certified  VT-3  inspector. 
For  the  snubber  Technical  Specification  to 
require  more  stringent  visual  inspections  for 
snubbers  (which  are  needed  to  function 
during  an  earthquake)  than  on  other  piping 
supports  (which  are  always  needed  to 
function)  is  an  undue  burden  on  the  plant 
staff. 

Approximately  1000  snubbers  require 
removal  and  replacement  of  mirror  insulation 
in  order  to  perform  this  inspection.  Because 
of  the  potential  for  the  creation  of  airborne 
radioactivity  as  a  result  of  removing  the 
insulation,  respirator  protection  is  required 
for  any  jobs  being  performed  in  the  area.  It  is 
estimated  that  the  cost  associated  with  work 


is  in  excess  of  $100,000  each  year.  This 
change  is  recommended  so  that  unnecessary 
man-rem  and  man-hours  can  be  saved. 

The  licensee  provided  the  following 
evaluation  with  regard  to  the  three  10 
CFR  50.92  standards: 

(1)  Deletion  of  the  requirement  to  inspect 
attachment  hardware  will  remove  an 
unnecessary  burden  from  the  snubber 
specification.  This  inspection  is  already 
required  under  Section  XI  of  the  ASME  Code. 
The  Section  XI  inspection  will  be  performed 
as  required,  thus  this  change  will  not 
significantly  increase  the  probability  or 
consequences  of  any  previously  evaluated 
accident. 

(2)  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  amendment  will  not 
result  in  a  change  to  the  design  or  operation 
of  the  station. 

All  snubbers  will  still  be  required  to  be 
operable  and  appropriate  snubber 
inspections  will  continue  to  be  performed.  As 
such,  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Deletion  of  the  requirement  to  inspect 
the  snubber  attachment  hardware  will 
eliminate  an  unnecessary  amount  of 
inspection.  Since  this  inspection  is  required 
to  be  performed  per  Section  XI  of  the  ASME 
Code,  deletion  from  the  specifications  will 
not  result  in  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  considered  proposed 
changes  2  and  5,  and  agrees  with  the 
licensee's  evaluation  of  each  of  these 
changes  with  respect  to  the  three 
standards. 

On  this  basis,  the  Commission  has 
concluded  that  the  requested  changes 
meet  the  three  standards  and,  therefore, 
has  made  a  proposed  determination  that 
the  amendment  application  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  David  B. 
Matthews 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  July  11, 
1988 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  "Total  Number  of  Channels  in  Table 
3.3-10  titled  "Accident  Monitoring 
Instrumentation"  for  the:  (1)  Auxiliary 
Feedwater  Flow  Rate,  (b)  PORV  Position 


Indicator,  and  (c)  PORV  Block  Valve 
Position  Indicator.  The  first  two  changes 
would  reduce  the  total  number  of 
channels  from  2  to  1  for  Catawba  Units 
1  and  2,  and  the  third  change  would 
reduce  it  from  2  to  1  for  Unit  1  only.  For 
Unit  2.  the  third  change  was  approved  in 
license  amendments  46  and  39.  issued 
on  June  1, 1988,  for  Catawba  Units  1  and 
2,  respectively. 

The  Auxiliary  Feedwater  Flow  Rate 
and  PORV  Position  Indicator  channels 
are  classified  as  Type  D  variables  and 
fall  under  the  Category  2  definition  as 
presented  in  Regulatory  Guide  (RG)  1.97. 
Thus,  a  single  channel  would  be 
adequate.  However,  the  PORV  Block 
Valve  Position  Indicator  is  not 
addressed  in  RG  1.97. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  certain 
examples  (51  FR  7744)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  staff  has 
reviewed  the  licensee's  request  for  the 
above  amendments  and  determined  that 
should  this  request  be  implemented,  it 
would  not  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed 
changes  reflect  the  intent  of  the  system 
design  and  are  in  accordance  with  RG 
1.97,  Revision  2. 

Also,  the  proposed  amendments 
would  not  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  instrumentation  affected  is 
used  for  post-accident  monitoring  and 
the  proposed  changes  would  not 
introduce  unanalyzed  conditions  or  new 
modes  of  operation  for  any  safety- 
related  systems.  For  the  reasons  stated 
in  items  (1)  and  (2)  above,  the  proposed 
changes  would  not  (3)  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
amendments  involve  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  David  B. 
Matthews 
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Duquesne  Light  Company,  et.  al.,  Docket 
No.  50-334  and  412,  Beaver  Valley  Power 
Station,  Units  1  and  2,  Shippingport, 
Pennsylvania 

Date  of  application  for  amendment: 
June  11, 1988 

Description  of  amendment  request: 
The  amendment  would  revise  the 
administrative  control  requirements  to 
reflect  changes  to  the  Nuclear  Group 
organization,  and  incorporate  general 
requirements  to  replace  the  organization 
charts  in  accordance  with  the  guidance 
provided  in  the  staffs  Generic  Letter  88- 
06. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  or  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
licensee  determined,  and  the  NRC  staff 
agrees,  that: 

(1)  The  proposed  amendment  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  reorganization  of 
the  nuclear  group  and  deletion  of  the 
organization  charts  from  the  Technical 
Specifications  do  not  affect  plant 
operation.  As  in  the  past,  the  NRC  will 
continue  to  be  informed  of 
organizational  changes  through  other 
required  controls.  In  accordance  with  10 
CFR  50.34(b)(6)(i)  the  licensee's 
organizational  structure  was  included  in 
the  Final  Safety  Analysis  Report,  and  as 
required  by  10  CFR  50.71(e),  the  licensee 
submits  annual  updates  to  the  FSAR.  In 
addition.  Appendix  B  to  10  CFR  50  and 
10  CFR  50.54(a)(3)  govern  changes  to 
organization  described  in  the  quality 
assurance  program:  some  of  these 
organizational  changes  require  prior 
NRC  approval.  Also,  it  is  the  licensee's 
practice  to  inform  the  NRC  of 
organizational  changes  affecting  the 
nuclear  facilities  prior  to 
implementation. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated  because  the 
proposed  changes  are  administrative  in 
nature,  and  do  not  involve  any  physical 


alterations  of  plant  configuration,  set 
points  or  operation  procedures. 

(3)  The  proposed  amendment  does  not 
involve  a  reduction  in  a  margin  of  safety 
because  the  proposed  amendment  only 
changes  the  administrative  parts  of  the 
Technical  Specifications  from  specific  to 
generic,  and  does  not  relax  any 
requirements.  Operation  of  the  units  will 
continue  to  be  governed  by  current 
regulations,  current  operating 
specifications  and  the  licensee's 
commitments. 

Accordingly,  the  staff  proposes  to 
determine  that  this  change  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensees:  Jay  E.  Silberg, 
Esquire,  Sh«w,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  John  F.  Stolz 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-219.  Oyster  Creek  Nuclear 
Generating  Station.  Ocean  County.  New 
Jersey 

Date  of  amendment  request:  June  21, 
1988 

Description  of  amendment  request: 
The  June  21, 1988  request  identified  as 
TSCR172  by  the  licensee  would  delete 
the  requirement  for  a  daily  exercise  of 
the  Main  Steam  Isolation  Valves 
(MSlVs).  The  basis  has  also  been 
changed  to  reflect  deletion  of  this 
requirements.  Specifically,  these 
changes  are  as  follows: 

(a)  Section  4.5.I.3.a  of  the  Technical 
Specifications  has  been  deleted  and 
Section  4.5.1. 3.b  has  been  incorporated 
in  Section  4.5.1.3. 

(b)  The  basis  for  MSIV  Testing  has 
been  revised  to  reflect  the  requirements 
of  the  ASME  Boiler  and  Pressure  Vessel 
Code,  Section  XI,  1974  edition  with  1973 
addendum. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  has  evaluated  its  proposed 
changes  against  the  standards  in  10  CFR 
50.92.  The  results  are  as  follows: 

Section  4. 5. 1. 3.  a 

(1)  The  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated.  This 
change  results  in  deletion  of  the  daily 
exercise  of  the  MSlVs.  Quarterly  valve 
operability  testing  will  be  maintained  as 
presently  required.  Such  testing  is  in 
accordance  with  the  ASME  Boiler  and 
Pressure  Vessel  Code,  Section  XI,  1974 
edition  with  winter  1973  addendum 
which  is  approved  under  10  CFR  50.55a 


and  provides  sufficient  indication  of 
valve  reliability.  Daily  cycling  of  the 
MSlVs  results  in  accelerated  wear  of  the 
upper  rib  and  poppet  pad  which  may 
result  in  degradation  of  the  valve  seat 
tightness  which  is  counter  productive  in 
assuring  valve  reliabihty. 

The  daily  test  is  accomplished  by 
slow  closure  which  is  not  representative 
of  the  valve  response  when  performing 
its  design  function;  therefore,  the  daily 
test  is  not  indicative  of  valve  response 
during  an  actual  event.  Elimination  of 
this  testing  will  not  result  in  an  increase 
of  the  probability  of  valve  failure  during 
accidents  previously  evaluated  since  the 
quarterly  test  verifies  the  capability  of 
the  valve  to  accomplish  its  design 
function. 

(2)  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
proposed  change  only  eliminates  the 
daily  exercise  and  does  not  result  in  any 
change  to  the  system  configuration  or 
function.  Therefore,  there  is  no  change 
to  the  design  function  or  actuating  logic. 
Valve  reliability  will  be  demonstrated 
during  the  required  quarterly  testing 
which  remains  unchanged. 

(3)  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  MSIV  operabihty  is 
assured  by  performance  of  the  quarterly 
functional  testing  and  is  not  enhanced 
by  the  daily  exercise  to  the  95%  open 
position.  Such  daily  testing  is 
accomplished  by  slow  closure  which 
does  not  represent  the  fast  closure 
capability  of  the  valves.  Daily  cycling  in 
this  manner  is  excessive  and  results  in 
unnecessary  wear  on  the  MSIV 
internals.  Since  the  quarterly  functional 
testing  assures  valve  operability,  as  in 
the  past,  the  margin  of  safety  is  not 
reduced  and  unnecessary  wear  on  valve 
internals  is  eliminated. 

Sections  4.5.I.3.b  and  4.5.1.3 

Section  4.5.1. 3.b  has  been  incorporated 
into  section  4.5.1.3.  The  technical 
requirement  remains  unchanged. 
Therefore,  this  change  is  purely 
administrative  and  does  not  involve  any 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident,  nor  does  it  result  in  a  decrease 
in  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
submittal  and  concurs  with  its  no 
significant  hazards  determination. 

Local  Public  Document  Room 
location:  Ocean  County  Library. 
Reference  Department.  101  Washington 
Street,  Toms  River,  New  Jersey  08753 
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Attorney  for  licensee:  Ernest  L.  Blake. 
Jr.,  Esquire.  Shaw,  Pittman,  Potts.  & 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

Gulf  States  Utilities  Company,  Docket 
No.  50-498,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  25. 
1988  as  supplemented  July  6. 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
License  Condition  2.C(14).  Emergency 
Response  Capabilities.  Attachment  5. 
Item  3.  Item  3  of  Attachment  5  to  the 
license,  requires  that  prior  to  startup 
from  the  second  refueling  outage,  the 
licensee  shall  implement  modifications 
(installation  or  upgrade)  for  neutron  flux 
monitoring  consistent  with  the  guidance 
of  Regulatory  Guide  1.97.  Revision  2 
unless  prior  approval  of  an  alternate 
design  is  granted  by  the  NRC  staff.  The 
proposed  change  to  Attachment  5,  Item 
3..  would  delay  implementation  until  a 
refueling  outage  following  the  issuance 
of  the  NRC  safety  evaluation  relating  to 
the  Boiling  Water  Reactor  Owner's 
Group  (BWROG)  topical  report,  Position 
or  NRC  Regulatory  Guide  1.97,  Revision 
3.  Requirements  for  Post-Accident 
Neutron  Monitoring  System.  NEDO- 
31558.  March  1988.  Specifically,  the 
proposed  change  would  state  that  Gulf 
States  Utilities  (GSU)  shall  implement 
modifications  (installation  or  upgrade) 
for  neutron  flux  monitoring  consistent 
with  the  guidance  of  Regulatory  Guide 
1.97.  Revision  2  or  the  NRC  staffs  Safety 
Evaluation  Report  (SER)  of  the  BWROG 
topical  report  NEDO-31558. 
Modifications,  if  required,  shall  be 
completed  before  restart  from  the  next 
refueling  outage  starting  after  10  months 
from  the  date  of  receipt  of  the  NRC  staff 
SER  on  NEDO-31558. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application. 


1.  No  significant  increase  in  the  probability 
or  the  consequences  of  an  accident 
previously  evaluated  results  from  this  change 
because: 

There  is  no  change  in  system  design  or 
operation.  The  license  condition  currently 
requires  upgrade  of  the  neutron  flux 
monitoring  system  (NMS)  during  the  second 
refueling  outage.  This  license  condition 
proposed  change  will  allow  operation  with 
the  currently  installed  system  which  has  been 
found  to  comply  with  all  criteria  proposed  in 
the  BWROG  letter.  This  system  is  required  to 
provide  neutron  flux  indication  and  is  not 
postulated  to  initiate  any  accidents.  The 
neutron  monitoring  system  is  used  to  verify 
reactor  shutdown  as  part  of  the  Emergency 
Operating  Procedures  (EOPs).  The  use  of 
neutron  monitoring  in  the  EOPs  is 
conservative  in  that,  if  it  is  not  available, 
actions  are  specified  which  will  lead  to  safe 
shutdown  without  the  system.  The 
requirements  of  Regulatory  Guide  (RG)  1.97 
concerning  neutron  monitoring  are  additions 
to  the  existing  system  abilities.  Therefore, 
delay  in  upgrade  to  RG  1.97  requirements  will 
not  significantly  increase  the  probability  of 
an  accident  and  would  not  lead  to  an 
increase  in  the  consequences  of  an  accident 
as  defined  in  the  safety  analysis  because  of 
the  conservative  EOP  actions. 

2.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because: 

The  current  system  has  been 
evaluated  using  alternate  criteria 
proposed  in  NEDO-31558  and  found 
acceptable  for  continued  operation.  This 
change  does  not  involve  any  changes  to 
design  or  operation.  In  addition,  the 
neutron  monitoring  system  is  not 
postulated  as  the  initiator  of  any 
accidents.  Therefore,  no  new  or  different 
accidents  are  created. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety 
because: 

Design,  function,  and  operation  of  the 
existing  neutron  monitoring  system  remain 
the  same.  There  is  no  specified  "margin  of 
safety"  associated  with  this  system  as  used 
in  RG  1.97  other  than  to  assure  reactor 
shutdown  following  a  transient  or  accident. 
EOP  actions  are  conservative  with  respect  to 
the  use  of  neutron  monitoring  for  verification 
that  the  reactor  is  shutdown.  When  not 
available  during  an  accident  or  transient 
scenario,  actions  are  specified  which  will 
lead  to  reactor  shutdown.  Because  these 
actions  lead  to  a  safe  plant  condition  (reactor 
shutdown),  the  margin  of  safety  is  not 
reduced.  In  addition,  this  request  does  not 
result  in  a  reduction  to  the  margin  of  safety 
as  defined  in  the  bases  of  the  River  Bend 
Station  (RBS)  Technical  Specifications. 

Because  the  present  RBS  design  meets  all 
criteria  provided  in  the  BWROG  License 
Topical  Report,  NEDO-31558,  which  was 
submitted  to  the  NRC  April  1. 1988.  as 
supported  by  the  plant-specific  evaluation  in 
this  amendment  request,  extension  of  the 
implementation  date  for  a  neutron  monitoring 
system  meeting  RG  1.97  guidance  is  justified. 
This  extension  allows  the  NRC  to  complete 


their  evaluation  of  the  Ucensing  Topical 
Report,  which  provides  an  alternative  design 
as  allowed  by  the  license  condition  to  comply 
with  the  RG  1.97  requirements.  In  addition. 
GSU  will  be  able  to  better  plan  its  resource 
utilization  to  address  the  NMS  pursuant  RG 
1.97  after  the  staffs  SER  is  received. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Documents 
Department.  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Troy  B.  Conner. 
Jr..  Esq..  Conner  and  Wetterhahn.  1747 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20006 

NRC  Project  Director:  Jose  A.  Calvo 

Gulf  States  Utilities  Company,  Docket 
No.  50-498,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  31, 
1988 

Description  of  amendment  request:    ^ 
The  proposed  amendment  would  revise 
the  'Technical  Specifications  (TSs)  to 
add  action  requirements  in  the  event 
that  the  scram  discharge  volume  (SDV) 
vent  and  drain  valves  become 
inoperable.  These  additions  are  being 
requested  because  currently  there  are 
surveillance  requirements  to 
demonstrate  operability  of  these  valves; 
however,  there  are  no  action  statements 
if  the  valves  are  determined  to  be 
inoperable.  The  proposed  amendment 
would  modify  the  TSs  as  follows: 

(1)  TS  3.1.3.1d  would  be  added  and 
would  require  that  with  one  SDV  vent 
valve  and/or  one  SDV  drain  valve 
inoperable  and  open,  the  inoperable 
valve(s)  must  be  restored  to  operable 
status  within  24  hours  or  be  in  at  least 
hot  shutdown  within  the  next  12  hours; 

(2)  TS  3.1.3.1e  would  be  added  and 
would  require  that  with  two  SDV  vent 
valves  and/or  two  SDV  drain  valves 
inoperable  and  open,  one  valve  in  the 
vent  line  and  one  valve  drain  line  must 
be  restored  to  operable  status  within  8 
hours  and  all  valves  must  be  restored  to 
operable  status  within  the  next  16  hours 
or  at  least  one  vent  valve  and  one  drain 
valve  must  be  closed  and  be  in  at  least 
hot  shutdown  within  the  next  12  hours; 
and 

(3)  TS  3.1.3.lf  would  be  added  and 
would  require  that  with  any  SDV  vent 
valve(s)  and/or  any  SDV  drain  valve(s) 
inoperable  and  closed,  except  when 
required  by  TS  3.1.3.1e  above,  all  valves 
must  be  restored  to  operable  status 
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within  8  hours  or  be  in  at  least  hot 
shutdown  within  the  next  12  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application. 

1.  The  change  proposed  by  this  submittal 
does  not  involve  a  significant  increase  in  the 
probability  or  the  consequences  of  a 
previously  evaluated  accident  because: 

The  proposed  Action  (d)  provides 
"additional"  action  requirements  to  be  met  in 
the  event  of  one  SDV  vent  and/or  one  SDV 
drain  valve  is  found  inoperable  and  open.  In 
this  conriguration,  at  least  one  vent  and  one 
drain  valve  are  capable  of  automatically 
closing  on  a  scram  signal  to  provide  the 
required  isolation  function.  The  24  hours 
allowed  by  this  proposed  action  requirement 
allows  sufficient  time  to  find  and  correct  the 
problem  without  requiring  the  unit  to 
shutdown  unnecessarily  when  the  isolation 
function  is  still  capable  of  being  performed. 

The  proposed  Action  (e)  provides 
"additional"  action  requirements  to  be  met  in 
the  event  that  two  SDV  vent  and/or  two  SDV 
drain  valves  are  found  inoperable  and  open. 
In  this  configuration,  the  isolation  function  of 
the  SDV  cannot  be  performed.  Therefore,  a 
more  restrictive  8  hours  are  proposed  to 
allow  time  to  find  and  correct  the  problem  In 
the  event  of  a  reactor  scram  while  operating 
in  this  configuration,  reactor  coolant  would 
be  released  to  the  containment  equipment 
drain  sumps.  However,  this  effluent  would 
still  be  contained  within  the  primary 
containment.  Adequate  reactor  vessel 
makeup  would  be  available  from  either  the 
condensate  and  feedwater  systems  or  the 
high  pressure  core  spray  system.  Therefore, 
the  safe  shutdown  of  the  unit  is  not  adversely 
affected.  The  proposed  action  requirements 
would  further  require  the  remaining  SDV  vent 
and  drain  valves  be  restored  to  operable 
status  within  the  next  16  hours.  This  is 
consistent  with  proposed  Action  (d)  since  all 
vent  and  drain  valves  would  be  required  to 
be  made  operable  within  24  hours. 

The  proposed  Action  (f)  provides 
"additional"  action  requirements  to  be  met  in 
the  event  that  any  SDV  vent  or  SDV  drain 
valves  are  found  inoperable  and  closed.  In 
this  configuration,  the  isolation  function  of 
the  SDV  is  being  maintained  by  the  closed 
inoperable  valve(s].  When  there  is  no  scram 
and  the  inoperable  valves  are  closed,  water 
will  accumulate  in  the  SDV.  Although  this 


condition  may  initiate  a  reactor  scram,  the 
valves  are  in  their  preferred  closed  position. 
The  redundant  and  diverse  SDV  water  level 
instrumentation  and  automatic  reactor  scram 
will  ensure  adequate  SDV  volume  will 
remain  to  accept  the  water  displaced  during  a 
scram  while  operating  in  this  configuration. 
The  proposed  Action  (f)  is  conservative  by 
allowing  only  8  hours  for  restoration  of  the 
SDV  vent  and  drain  valves  to  accumulate  in 
the  SDV.  Therefore,  the  safe  shutdown  of  the 
unit  would  not  be  adversely  affected.  The  8 
hours  allowed  by  this  proposed  action  allows 
sufficient  time  to  find  and  correct  the 
problem  without  requiring  the  unit  to  be 
shutdown  unnecessarily  when  the  isolation 
function  of  the  SDV  is  being  performed. 

If  any  of  the  actions  are  not  met  within  the 
proposed  time  requirements,  the  unit  will  be 
required  to  be  placed  in  at  least  hot 
shutdown  within  12  hours.  This  requirement 
is  consistent  with  the  action  requirements 
previously  approved  on  other  Mark  III  BWR/ 
6  nuclear  plant  dockets  for  Perry,  Clinton, 
and  Grand  Gulf. 

Additionally,  this  change  will  not  result  in 
any  design  or  hardware  changes  and  is 
within  the  capabilities  of  the  current 
equipment.  Adequate  makeup  capability  to 
the  reactor  vessel  would  be  available  from 
the  condensate  and  feedwater  systems  or  the 
high  pressure  core  spray  systems  in  the  event 
of  a  failure  to  isolate  the  SDV  during  a  scram. 
Additionally,  any  reactor  coolant  released 
through  inoperable  and  open  SDV  vent  and/ 
or  drain  valves  would  be  collected  in  the 
containment  equipment  drain  sumps  and 
would  be  contained  within  the  primary 
containment.  Therefore,  the  safe  shutdown 
capability  of  the  unit  is  not  adversely 
affected. 

The  small  break  LOCA  inside  containment 
analyses  provided  in  Chapters  6  and  15  of  the 
River  Bend  Station  updated  safety  analysis 
report  (USAR)  are  still  bounding.  As  stated  in 
Chapter  6  of  the  USAR,  the  resulting  drywcll 
temperatures  are  significantly  lower  for  this 
type  of  small  break  LOCA  than  one  in  which 
blowdown  flow  consists  of  reactor  steam 
only. 

2.  The  change  proposed  by  this  submittal 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  because: 

The  proposed  "additional"  action 
requirements  do  not  result  in  any  design  or 
hardware  changes  and  are  within  the 
capabilities  of  the  current  equipment.  In 
addition,  the  proposed  change  imposes  more 
detailed  action  requirements  on  River  Bend 
Station  (RBS)  than  currently  required  by  the 
Technical  Specifications.  Adequate  makeup 
capability  to  the  reactor  vessel  would  be 
available  from  the  condensate  and  feedwater 
systems  or  the  high  pressure  core  spray 
system  in  the  event  of  a  failure  to  isolate  the 
SDV  during  a  scram.  Additionally,  any 
reactor  coolant  released  through  inoperable 
and  open  SDV  vent  and/or  drain  valves 
would  be  collected  in  the  containment 
equipment  drain  sumps  and  would  be 
contained  within  the  primary  containment. 
Therefore,  the  safe  shutdown  of  the  unit  is 
not  adversely  affected. 

3.  This  proposal  as  submitted  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety  because: 


These  proposed  changes  provide  more 
definite  action  requirements  for  the 
conditions  when  either  one  or  two  vent  and/ 
or  drain  valves  are  inoperable. 

The  proposed  "additional"  action 
requirements  are  consistent  with  the 
provisions  in  other  recently  licensed  BWR/6 
plants  with  similar  design  features  as  River 
Bend.  More  specifically,  the  proposed  action 
requirements  would  conform  to  those 
previously  approved  on  the  Grand  Gulf 
docket.  These  additional  requirements  do  not 
significantly  reduce  any  margin  of  safety 
because  the  changes  provide  assurance  that 
provisions  are  made  to  address  the  situation 
where  one  or  two  SDV  vent  and/or  drain 
valves  are  inoperable  without  causing  an 
immediate  shutdown  per  the  provisions  of 
Technical  Specification  3.0.3.  Because  these 
actions  lead  to  a  safe  plant  condition  (reactor 
shutdown),  the  margin  of  safety  is  not 
reduced.  In  addition,  this  request  does  not 
result  in  a  significant  reduction  to  the  margin 
of  safety  as  defined  in  the  bases  of  the  RBS 
Technical  Specifications. 

The  proposed  amendment,  as  discussed 
above,  has  not  changed  the  system  design  or 
function  as  discussed  in  the  USAR.  The 
proposed  action  requirements  are  consistent 
with  other  recently  licensed  BWR/6  plants 
with  similar  design  features  as  River  Bend.  In 
the  event  of  a  reactor  scram  with  the  SDV 
incapable  of  performing  its  isolation  function, 
adequate  reactor  coolant  makeup  would  be 
available  and  the  current  small  break  LOCA 
analyses  presented  in  the  River  Bend  USAR 
would  still  bound  this  condition. 
Additionally,  any  reactor  coolant  released 
through  inoperable  and  open  SDV  vent  and/ 
or  drain  valves  would  be  collected  in  the 
containment  equipment  drain  sumps  and 
would  be  contained  within  the  primary 
containment.  Therefore,  the  proposed 
amendment  will  not  increase  the  probability 
or  the  consequences  of  a  previously 
evaluated  accident  and  will  not  create  a  new 
or  different  accident.  Since  the  proposed 
changes  provide  adequate  action 
requirements  to  assure  that  provisions  are 
made  to  address  the  situation  where  SDV 
vent  and/or  drain  valves  are  inoperable 
without  imposing  an  unnecessary  operational 
transient  associated  with  immediate 
shutdown  in  accordance  with  Technical 
Specification  3.0.3,  the  proposed  change  does 
not  result  in  a  significant  reduction  in  the 
margin  of  safety.  Therefore,  GSU  proposes 
that  no  significant  hazards  considerations  are 
involved. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Troy  B,  Conner, 
Jr.,  Esq..  Conner  and  Wetterhahn.  1747 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20006 
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NRC  Project  Director  Jose  A.  Calvo 

Gulf  States  Utilities  Company,  Docket 
No.  50-498,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request  June  21, 
1988 

Description  of  amendment  request- 
The  amendment  would  delete  Figure 
6.2.1-1,  River  Bend  Station  Organization, 
and  Figure  6.2.2-1.  River  Bend  Station 
Organization,  and  replace  them  with  a 
functional  description  of  the  offsite  and 
onsite  organizations  in  Section  6.Z1  of 
the  Technical  Specifications  (TSs). 
Where  qualifications  for  certain 
positions  are  currently  designated  by 
organization  charts  as  requiring  a  Senior 
Reactor  Operator  or  Reactor  Operator 
license,  they  are  included  in  Section 
6.2.2  of  the  proposed  TS.  Guidance  for 
the  deletion  of  organization  charts  from 
the  TSs  was  provided  in  the  NRC's 
Generic  Letter  88-06,  Removal  of 
Organization  Charts  from  Technical 
Specification  Administrative  Control 
Requirements,  March  22, 1988. 

The  amendment  would  also  delete  the 
address  for  correspondence  concerning 
monthly  operating  reports  in  Section 
6.9.1.6  of  the  TSs  because  it  duplicates 
the  address  instructions  for  all  routine 
reports  in  Section  6.9.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  hcense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application. 

1.  The  proposed  deletion  of  organization 
charts  from  River  Bend  Station  (RBS) 
Technical  Specifications  does  not  affect  plant 
operations.  Gulf  States  Utilities  (GSU) 
believes  that  the  current  organization  charts 
in  the  RBS  TSs  have  been  of  little  assistance 
in  ensuring  that  the  objectives  of 
administrative  control  requirements  are  met. 
Organizational  characteristics  important  to 
safety  are  defined  and  maintained  in  the 
Updated  Safety  Analysis  Report  (USAR)  in 
accordance  with  the  Code  of  Federal 
Regulations.  Title  10,  Part  50.34(b)(6)(i). 
Detailed  information  on  organizational 
structure,  reporting  responsibilities. 
quaUrications.  and  purpose  are  maintained  in 


the  USAR  and  updated  annually  in 
accordance  with  10  CFR  50.71(e).  In  addition, 
this  proposed  change  does  not  impact 
previously  evaluated  safety  analysis  as 
identified  in  USAR  sections  6  or  15. 
Therefore,  GSU  proposes  that  the  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  probal>ility  or  consequences 
of  an  accident  previously  evaluated. 

2.  These  proposed  changes  affect 
administrative  controls  in  the  RBS  TSt  and 
do  not  affect  plant  equipment  physical 
features,  or  the  required  technical 
qualifications  of  plant  personnel.  Specific 
operational  requirements  are  required 
elsewhere  in  the  TS  that  bear  more  directly 
on  operational  safety  than  organization 
charts. 

Therefore,  GSU  proposes  that  the 
requested  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  previously  evaluated. 

3.  No  technical  hmits  are  changed  or 
reduced  by  this  proposed  amendment.  There 
is  no  reduction  of  authority,  responsibility,  or 
administrative  reporting  requirements  of 
individuals  in  the  RBS  organization  due  to  the 
deletion  of  organization  charts.  Many  of  the 
details  shown  on  the  organization  charts  are 
not  essential  to  the  safe  operation  of  the 
facility.  In  addition,  these  proposed  changes 
do  not  reduce  the  margin  of  safety  as  defined 
in  the  basis  of  the  RBS  TS.  Therefore,  GSU 
proposes  that  the  requested  amendment  does 
not  involve  significant  reduction  in  the 
margin  of  safety. 

Since  the  proposed  amendment  does  not 
change  any  safety  analysis  as  described  in 
the  US.^R  nor  does  it  create  the  possibility  of 
a  new  or  different  type  of  accident  or 
significantly  reduce  a  margin  of  safety,  GSU 
proposes  that  no  significant  hazards  are 
involved. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esq.,  Conner  and  Wetterhahn,  1747 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20006 

NRC  Project  Director  Jose  A.  Calvo 

Gulf  States  Utilities  Company,  Docket 
No.  50-496,  River  Bend  Station,  Unit  1 
West  Fetidana  Parish,  Louisiana 

Date  of  amendment  request-  June  21, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
bring  the  TSs  In  agreement  with 
proposed  changes  to  the  Asiatic  Clam 
Control  Program  (ACCP)  that  were 
submitted  to  the  NRC  for  review  and 
approval.  The  proposed  changes  to  the 


ACCP  were  submitted  by  letter  dated 
August  31, 1987  and  revised  by  letter 
dated  March  30, 1988.  The  proposed 
amendment  would  modify  TS  6.8.4.d., 
Biofouling  Prevention  and  Detection,  as 
follows: 

1.  Delete  the  requirement  for  NRC 
staff  approval  of  the  ACCP  prior  to 
introduction  of  river  water  to  plant 
systems.  The  NRC  staff  approved  the 
current  ACCP  by  letter  dated  September 
27, 1985  and  Mississippi  River  water 
was  introduced  into  the  plant  cooling 
system  in  November  1985.  Thus,  this 
requirement  was  met. 

2.  Delete  the  requirement  for 
monitoring  to  detect  the  presence  of 
Corbicula  in  the  Mississippi  River  and 
add  the  requirement  for  monitoring  to 
detect  Corbicula  in  the  clarifier  influent. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application. 

[1]  No  significant  increase  in  the 
probability  or  the  consequences  of  an 
accident  previously  evaluated  results  from 
this  change  because: 

The  proposed  deletion  from  River  Bend 
Station  (RBS)  TS  does  not  affect  plant 
operations.  Gulf  States  Utilities  (GSU) 
believes  that  the  current  river  channel 
sampling  has  been  of  little  assistance  in 
ensuring  that  the  objectives  of  the 
administrative  control  requirements  are  met. 

Biofouling  of  safety-related  components  by 
Corbicula  does  not  increase  the  prot>ability 
of  an  accident  previously  evaluated. 
Therefore,  accident  initiating  events 
involving  equipment  susceptible  to  biofouling 
are  not  addressed  in  the  current  safety 
analysis.  Safety-related  components  served 
by  service  water  only  mitigate  the 
consequences  of  an  accident  and  are  not 
initiators  of  analyzed  accidents. 

The  prevention  and  detection  elements  of 
the  ACCP,  such  as  performance  trending  of 
safety-related  components,  visual  inspection 
of  components,  and  chlorination  of  the 
normal  service  water  system,  continue  to 
provide  redundant  assurance  that  safety- 
related  components  will  be  available  to 
perform  their  intended  function  following  an 
incident.  No  changes  to  the  prevention  and 
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detection  elements  are  being  requested.  This 
proposed  change  involves  only  the 
suspension  of  river  channel  monitoring. 

(2)  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because: 

This  proposed  change  does  not  affect  plant 
equipment,  physical  features,  or  the  required 
staffing  or  qualifications  of  plant  personnel 
as  currently  required  in  TS  Section  6.0. 
Specific  operational  requirements  are 
required  elsewhere  in  the  TS  that  bear  more 
directly  on  operational  safety  than  river 
channel  sampling. 

The  implications  of  biofouling  by  bivalve 
organisms  such  as  Corbicula  have  been 
identified  in  IE  Bulletin  81-03  and  as  a  generic 
safety  issue  (GSI  ).  The  implications  of 

Corbicula  biofouling  at  RBS  were  evaluated 
and  the  ACCP  was  found  acceptable  in  SER 
Supplement  No.  5  Section  9.2.1.  The  proposed 
change  does  not  create  the  possibility  of  an 
accident  new  or  different  from  those 
evaluations  mentioned  above  since  the  ACCP 
assumes  that  Corbicula  will  be  introduced 
into  plant  systems.  The  element  of  the  ACCP 
regarding  the  monitoring  for  Corbicula  in  the 
source  water  is  not  diminished  by  the 
deletion  of  monitoring  in  the  Mississippi 
River  channel  since  monitoring  will  continue 
for  adult/large  juvenile  clams  in  the 
embayment  makeup  pump  area  and  for 
larval/smaller  juvenile  clams  in  the  clarifier 
influent.  Therefore,  the  effectiveness  of  the 
ACCP  will  not  be  decreased  by  these 
proposed  changes.  Prevention  and  early 
detection  of  biofouling  within  these  systems 
continues  to  assure  that  safety-related 
systems  will  not  be  prevented  from 
performing  their  intended  functions. 

(3)  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety 
because: 

The  proposed  change  affects  only  Section 
6.0,  Administrative  Controls,  of  the  TS.  No 
technical  limits  are  changed  or  reduced  by 
this  proposed  amendment.  The  monitoring  for 
presence  or  relative  abundance  of  Corbicula 
in  the  Mississippi  River  channel  is  not 
essential  to  the  safe  operation  of  the  facility. 
Relevant  monitoring  for  Corbicula  detection 
and  prevention  in  the  source  water  will 
continue  to  be  performed  as  part  of  the 
approved  ACCP.  Suspension  of  river  channel 
sampling  from  TS  Section  6.0  represents  no 
reduction  in  safety  requirements.  In  addition, 
this  proposed  change  does  not  reduce  the 
margin  of  safely  as  defined  in  the  basis  of  the 
RBS  TS.  Therefore,  GSU  proposes  that  the 
requested  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Documents 
Department.  Lcuisiana  State  University, 
Baton  Rouge.  Louisiana  70803 

Attorney  for  licensee:  Troy  B.  Conner. 
Jr..  Esq..  Conner  and  Wetterhahn,  1747 


Pennsylvania  Avenue.  NW.. 
Washington,  DC  20006 
NRC  Project  Director:  Jose  A.  Calvo 

Illinois  Power  Company,  Soyland  Power 
Cooperative,  Inc.,  Western  Illinois 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request:  February 
5,1988 

Description  of  amendment  request: 
This  proposed  amendment  would  revise 
the  trip  setpoint,  allowable  value  and 
instrument-zero  point  specified  for  the 
suppression  pool  water  level  instrument 
associated  with  Technical  Specification 
Tables  3.3.3-2  and  3.3.5-2.  The  proposed 
change  only  electronically  affects  the 
instrument  loop  indication  and  does  not 
change  the  design  basis  for  the  trip 
function.  Therefore,  the  actual 
suppression  pool  level  (in  terms  of 
elevation)  at  which  the  trip  function 
should  occur  will  remain  unchanged. 

Initial  performance  of  the  plant 
calibration  procedure  revealed  that,  due 
to  an  error  in  the  installation  design,  the 
desired  calibration  range  for  the  noted 
instrument  loop  did  not  properly 
correspond  to  the  calibration  range  of 
the  installed  transmitters.  The  effect  of 
this  was  that  the  values  indicated  in 
inches  (water  column)  by  the  analog  trip 
module  (ATM)  for  the  Trip  Setpoint  and 
Allowable  Value  did  not  match  the 
values  specified  in  inches  (water 
column)  in  the  Technical  Specifications. 
The  licensees  decided  that  the  problem 
could  be  remedied  without  relocating 
the  sensor  by  redesignating  the 
instrument-zero  point  and 
correspondingly  respecifying  the 
associated  Trip  Setpoint  and  Allowable 
Value.  The  instrument  would  still 
continue  to  operate  satisfactorily  for  the 
minimum  range  of  water  level 
(elevation)  required.  The  effect  of 
redesignating  the  instrument-zero  point 
is  to  shift  the  ATM-indicated  water  level 
values  by  15  inches.  The  Technical 
Specification  thus  needs  to  be  changed 
to  reflect  the  ATM-indicated  values. 
That  is,  under  the  revised  Technical 
Specification,  the  ATM-indicated  values 
for  the  Trip  Setpoint  and  Allowable 
Value  would  match  the  values  indicated 
by  the  Technical  Specification  Table. 
Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c).  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
amendment  would  not: 


(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  safety. 

The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  changes  do  not  change  the 
actual  level  (in  terms  of  elevation)  at 
which  the  affected  instrument  is 
designed  to  trip.  Thus,  the  analytical 
basis  from  which  the  Trip  Setpoint  and 
Allowable  Value  were  determined 
remains  unchanged. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated  because  no  changes  to  plant 
operation  or  changes  to  the  design 
function  of  the  instrument  are  proposed. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety  because  they  do  not  alter  the 
relationship  between  the  Trip  Setpoint. 
Allowable  Value,  instrument-zero  point 
and  analytical  limit.  The  design  basis  of 
the  Trip  Setpoint  is  unchanged.  The 
proposed  change  to  the  Technical 
Specification  reflects  a  change  to  the 
instrument  loop  that  will  more  closely 
match  the  sensor  range  to  the  range 
indicated  by  the  trip  unit  thus  enhancing 
satisfactory  operation  of  the  instrument 
loop  and  satisfactory  performance  of  the 
instrument  loop  calibration. 

For  the  reasons  stated  above,  the  staff 
believes  this  proposed  amendment 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton.  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel. 
Esq.,  Schiff.  Hardin  and  Waite.  7200 
Sears  Tower,  233  Wacker  Drive. 
Chicago,  Illinois  60606 

NRC  Project  Director:  Daniel  R. 
Muller 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
July  30, 1987. 

Description  of  amendment  request- 
The  proposed  technical  specification 
change  provides  restrictions  on  the 
reliance  on  one  of  the  two  available  115 
KV  incoming  transmission  lines  to  meet 
Technical  Specification  3.12  until  a  new 
capacitor  bank  is  made  operational. 
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A  study  has  shown  that  the  115  KV 
Mason  line  was  capable  of  maintaining 
adequate  voltage  while  supplying  these 
worst  case  loads.  Since  Maine  Yankee 
normally  relies  on  the  115  KV  Mason 
line,  the  reliance  on  the  Surowiec  line 
would  only  be  of  concern  if  the  Mason 
line  were  to  be  out  of  service  under 
these  worst  case  loading  conditions. 

Following  completion  of  this  study, 
Maine  Yankee  established 
administrative  controls  to  prevent  the 
Surowiec  line  from  being  rehed  on  to 
meet  Technical  Specification  3.12.A.1  or 
3.12.B.1  without  additional  justification 
being  provided.  The  proposed  technical 
specification  change  serves  to 
strengthen  those  administrative 
controls. 

Maine  Yankee  plans  to  install  a 
capacitor  bank  to  improve  the  voltage  of 
the  Surowiec  line.  With  capacitor  bank 
operational,  it  is  expected  that  the 
Surowiec  line  will  be  capable  of 
maintaining  adequate  voltage  while 
supplying  peak  auxiliary  and  safeguards 
loads  under  all  expected  conditions. 
Therefore,  the  proposed  technical 
specification  restriction  on  the  use  of  the 
Surowiec  line  becomes  void  once  the 
capacitor  bank  is  operational. 

Basis  for  proposed  no  significant 
hazards  consideration:  The  licensee  has 
presented  the  following  basis  for  no 
significant  hazards  consideration: 

The  Proposed  Change  is 
administrative  in  nature  and  does  not 
involve  a  significant  hazards 
consideration  for  the  reasons  set  forth 
below. 

1.  Does  the  change  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated  in  the 
FSAR? 

The  Proposed  Change  provides 
additional  restrictions  on  one  of  the 
available  115  KV  lines.  It  does  not  affect 
the  probability  or  consequences  of  any 
accident  evaluated  in  the  FSAR. 

2.  Does  the  change  create  the 
possibility  of  a  new  type  of  accident  not 
previously  analyzed  in  the  FSAR? 

The  Proposed  Change  is 
administrative  in  nature  and  does  not 
create  the  possibility  of  a  new  type  of 
accident. 

3.  Does  the  change  decrease  the 
margin  of  safety  established  in  the  basis 
of  the  Technical  Specifications? 

The  Proposed  Change  places 
restrictions  on  one  of  the  two  available 
115  KV  transmission  lines  until  a  new 
capacitor  bank  is  made  operational.  The 
Proposed  Change  provides  additional 
assurance  that  the  margin  of  safety  of 
Technical  Specification  3.12  is 
maintained  until  the  adequacy  of  the 
Surowiec  line  is  restored  through  the 
installation  of  the  capacitor  bank. 


We  have  reviewed  the  licensee's 
analysis  and  have  agreed  with  it. 
Accordingly,  the  Commission  proposes 
to  determine  that  this  change  does  not 
involve  a  significant  hazard. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578. 

Attorney  for  licensee:  J.  A.  Ritscher, 
Esq..  Ropes  and  Gray,  225  Franklin 
Street,  Boston,  Massachusetts  02210. 

NRC  Project  Director:  R.  Wessman 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  amendment  request:  February 
24, 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
Technical  Specification  (TS)  3.3.3.9. 
"Radioactive  Liquid  Effiuent  Monitoring 
Instrumentation"  and  TS  3.3.3.10, 
"Radioactive  Gaseous  Monitoring 
Instrumentation."  The  proposed  changes 
provide  for  the  following:  (1)  allowance 
for  planned  inoperabilify  of  monitoring 
instrumentation  for  up  to  12  hours  for 
the  purpose  of  maintenance  and 
performance  of  required  tests,  checks, 
calibration  or  sampling,  (2)  a 
requirement  to  initiate  auxiliary 
sampling  within  12  hours  after 
inoperability  of  certain  gaseous  effluent 
monitors,  and  (3)  allowance  for 
inoperability  of  certain  liquid  effluent 
monitoring  instrumentation,  during 
Mode  6  (refueling),  when  the  effluent 
pathway  is  not  being  used. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Limiting  Conditions  for  Operation 
and  Surveillance  Requirements  for 
liquid  and  gaseous  monitoring 
instruments  are  contained  in  TS  3.3.3.9 
and  3.3.3.10,  respectively.  These 
instruments  monitor  effluents  during 
actual  or  potential  releases  of  effluents 
and  are  not  credited  for  operability  in 
any  analyzed  accident.  In  the  event  that 
these  instruments  become  inoperable, 
the  TS  requires  the  licensee  to  exercise 
"best  efforts"  to  repair  the  instruments. 
A  reporting  requirement  is  also 
associated  with  effluent  monitor 
instrument  unavailability.  At  the  present 
time,  gaseous  and  liquid  effluent 
monitors  must  be  operable  at  all  times 
with  the  exception  of  the  Warehouse  5 
Vent  which  must  be  operable  when  the 
gross  activity  of  the  regenerated  waste 
is  greater  than  1  x  10  'micro  Curies/ml. 

The  licensee  has  proposed  that  TS 
3.3.3.9  and  3.3.3.10  be  modified  to  allow 
the  gaseous  and  liquid  effiuent  monitors 

to  be  made  inoperable  for  up  to  " A 

maximum  of  12  hours  for  the  purpose  of 


maintenance  and  performance  of 
required  tests,  checks,  calibrations  and 
sampling."  These  activities  are  required 
to  assure  continued  accurate 
performance  of  the  subject 
instrumentation.  The  licensee  has 
estimated  that,  based  upon  operating 
experience,  instrument  out-of-service 
time  does  not  exceed  12  hours  per 
calendar  quarter  which  is  less  than  1% 
unavailability.  The  licensee  has  also 
proposed  that  certain  secondary- 
coolant-side  liquid  effluent  monitors, 
that  do  not  represent  a  likely  discharge 
path  during  refueling,  not  be  required  to 
be  operable  during  refueling  (Mode  6). 
The  following  instruments  would  not  be 
required  to  be  operable  in  Mode  6:  (1) 
Waste  Neutralization  Sump-Condensate 
Polishing  Facility,  (2)  Regenerate 
Evaporator  Monitor-Condensate 
Polishing  Facility  and  (3)  Steam 
Generator  Slowdown  Monitor. 

The  licensee  has  proposed  an 
additional  change  to  TS  3.3.3.10  which 
presently  requires  that  sampling  of 
radioactive  gaseous  effiuent  pathways 
be  undertaken  if  the  minimum  specified 
number  of  the  associated  monitoring 
channels  become  inoperable.  No  time 
limit,  to  begin  monitoring,  is  presently 
incorporated  in  the  TS.  The  licensee  has 
proposed  that  such  monitoring  begin 
within  12  hours  of  time  that  the 
monitoring  channels  are  determined  to 
be  inoperable. 

With  regard  to  the  proposed  changes 
to  TS  3.3.3.9  and  3.3.3.10,  these  proposed 
changes  to  the  TS  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Since  the  subject  monitors 
were  not  credited  in  the  present  safety 
analysis,  the  slight  increase  in 
unavailability  can  not  affect  the 
probability  or  outcome  of  any  analyzed 
accident.  Since  the  subject  monitors  do 
not  perform  any  function  to  ameliorate 
the  consequences  of  accidents  the 
misoperation  or  the  failure  of  these 
monitors  to  be  available  during  an 
accident  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  previously  evaluated.  Finally, 
since  the  subject  monitors  are  not 
credited  in  any  accident  analysis,  the 
proposed  changes  to  the  TS  do  not 
involve  any  reduction  in  safety  margins. 
Based  upon  the  above,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  TS  3.3.3.9  and  3.3.3.10  involve 
no  significant  hazards  considerations. 

Local  Public  Docment  Room  Location: 
Waterford  Public  Library.  49  Rope  Ferry 
Road,  Waterford,  Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire.  Day.  Berry  &  Howard.  One 
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Constitution  Plaza,  Hartford, 
Connecticut  06103-3499. 
NRC  Project  Director  John  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  amendment  request:  June  15. 
1988 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  Tables  2.2-1  and  3.3-4  to 
decrease  the  reactor  trip  setpoint  and 
the  engineered  safety  features  actuation 
setpoints  for  auxiliary  feedwater 
initiation  identified  as  steam  generator 
water  level  Low-Low  from  23.5%  to 
18.10%  of  the  narrow  range  instrument 
span.  This  change  would  increase  the 
margin  between  the  steam  generator 
water  level  low-low  trip  setpoint  and  the 
normal  operating  band.  This  change 
reflects  the  results  of  a  revised 
calculation  of  the  errors  associated  with 
related  instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
NNECO  has  reviewed  the  proposed 
change  in  accordance  with  10  CFR  50.92 
and  has  concluded  that  it  does  not 
involve  a  significant  hazards 
consideration  in  that  the  change  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
revised  trip  setpoint  is  consistent  with 
the  accident  analyses  assumption.  As 
recommended  in  WCAP-10991,  the 
revised  calculated  value  accounts  for 
the  instrument  uncertainty  including  the 
harsh  environmental  effects  and  drifts. 
The  lower  calculated  value  is  mainly 
due  to  a  more  accurate  calculation  of 
the  effect  of  the  reference  leg  heat-up  on 
the  trip  setpoint.  It  accounts  for  the 
effect  of  a  harsh  environment  both  on 
instruments  and  cables.  The  lower 
setpoint  does  not  delay  reactor  trip  or 
auxiliary  feedwater  initiation  beyond 
what  is  assumed  in  the  analysis. 
Therefore,  the  proposed  changes  have 
no  impact  on  the  consequences  of  the 
accidents  previously  evaluated.  The 
proposed  changes  have  no  impact  on  the 
probability  of  failure  of  the  reactor 
protection  system  and  auxiliary 
feedwater  system.  Therefore,  the 
proposed  changes  do  not  involve  an 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  There  are  no 
changes  in  the  way  the  plant  is 
operated,  therefore,  the  potential  for  an 
unanalyzed  accident  is  not  created,  and 


there  are  no  new  failure  modes 
associated  with  the  proposed  changes. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes 
do  not  affect  the  consequences  of  any 
accident  previously  analyzed.  Therefore, 
there  is  no  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
NNECO's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  analyses.  Based  on  this  review, 
the  NRC  staff  proposes  to  determine 
that  the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  and  Howard,  One 
Constitution  Plaza.  Hartford. 
Connecticut  06103. 

NRC  Project  Director:  John  F.  Stolz 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego,  New  York 

Date  of  amendment  request:  May  27, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
those  portions  of  Table  3.7-1  ("Process 
Pipeline  Penetrating  Primary 
Containment")  of  the  Technical 
Specifications  (TS)  which  pertain  to  the 
Reactor  Water  Cleanup  (RWCU)  system 
isolation  valves.  The  proposed  revisions, 
in  part,  reflect  two  modifications  which 
will  be  completed  during  the  1988 
refueling  outage. 

One  modification  involves  the 
addition  of  an  isolation  signal  (high 
drywell  pressure)  to  three  existing 
RWCU  containment  isolation  valves. 
When  this  m.odification  is  complete, 
these  valves  will  be  actuated  using 
diverse  isolation  signals  as 
recommended  in  Section  6.2.4  of  the 
Standard  Review  Plan  (the  criteria 
referenced  in  NUREG-0737). 

The  second  modification  adds  a 
motor-operated  containment  isolation 
valve  outside  containment  in  the  RWCU 
return  line  (12MOV-069).  This 
modification  will  bring  the  RWCU 
system  into  compliance  with  General 
Design  Criterion  55  of  Appendix  A  to  10 
CFR  50.  This  new  valve  will  actuate  on 
diverse  isolation  signals,  including  high 
drywell  pressure. 

Additionally,  the  proposed 
amendment  would  revise  Table  3.7-1  to 
administratively  add  an  isolation  signal 
to  one  RWCU  valve  entry  (12MOV-18) 
to  make  the  TS  consistent  with  the 
original  plant  design.  Another  revision 


would  reduce  the  maximum  allowable 
closure  time  for  two  RWCU  supply  line 
valves  from  thirty  seconds  to  twenty 
seconds  to  reflect  the  assumptions  made 
in  the  environmental  qualification 
analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  Commission's 
Regulations  in  10  CFR  50.92,  the 
Commission  has  made  a  determination 
that  the  proposed  amendment  involves 
no  significant  hazards  considerations. 
To  make  this  determination  the  staff 
must  establish  that  operation  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

No  accident  previously  analyzed  in 
the  FSAR  is  adversely  affected  by  any 
of  the  proposed  changes.  RWCU  system 
isolation  is  not  an  accident  or  transient 
initiating  event.  In  the  event  of  an 
accident,  RWCU  serves  no  mitigating 
functions,  and,  as  a  nonessential  system, 
it  is  isolated  from  the  Reactor  Coolant 
System.  The  modifications  described 
above  will  improve  the  system's 
capability  to  reliably  isolate  in  the  event 
of  an  accident.  Therefore,  operation  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  intentional  or  unintentional 
isolation  of  the  RWCU  system  cannot 
initiate  an  accident  or  transient.  The 
new  RWCU  isolation  valve  duplicates 
the  function  of  an  existing  valve. 
Addition  of  this  new  isolation  valve  and 
the  addition  of  a  new  isolation  signal  to 
three  existing  valves  will  increase  the 
reliability  of  a  post-accident  isolation. 
The  remaining  changes  will  assure 
consistency  of  the  TS  and  do  not  entail 
any  physical  modifications  or  changes  in 
operating  procedures.  Therefore, 
operation  in  accordance  with  the 
proposed  amendment  would  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident. 

The  modifications  described  above 
are  intended  to  improve  containment 
isolation  dependability  and  cannot 
adversely  impact  any  margin  of  safety. 
The  new  isolation  signal  increases  the 
redundancy  and  diversity  of  physical 
parameters  sensed  to  isolate 
containment  in  the  event  of  an  accident. 
The  new  valve  increases  the  likelihood 
that  the  line  will  be  isolated  in  the  event 
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of  an  accident.  Spurious  isolation  of  the 
RWCU  System  is  inconsequential  since 
the  system  has  been  classified  as 
nonessential  and  is  not  required  to 
mitigate  the  effects  of  an  accident.  The 
changes  which  are  intended  to  assure 
consistency  of  the  TS  are  administrative 
and  also  do  not  impact  any  margin  of 
safety.  Therefore,  operation  in 
accordance  with  the  proposed 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  the  criteria  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York. 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director:  Robert  A. 
Capra,  Director 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County.  New  jersey 

Date  of  amendment  request-  May  3. 
1988 

Description  of  amendment  request 
The  amendment  request  would  revise 
Surveillance  Requirement  4.8.2.5.2.e  for 
both  Salem  Unit  1  and  Salem  Unit  2  to 
remove  the  requirement  for  performing 
two  separate  tests  of  the  28-volt 
batteries  during  certain  plant 
shutdowns.  The  amendment  would 
allow  the  satisfactory  performance  of 
the  more  stringent  of  the  two  tests  to 
satisfy  the  surveillance  requirements  for 
both  the  18  month  and  the  60  month 
tests  on  those  occasions  when  the  60 
month  test  is  performed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 


margin  of  safety.  The  Public  Service 
Electric  and  Gas  Company  reviewed  the 
proposed  change  and  determined  and 
the  NRC  staff  agrees  that  the  proposed 
amendment  does  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  in  testing  will  not 
significantly  impact  the  operability  of 
the  batteries.  The  performance  of  the 
battery  discharge  test  will  adequately 
determine  whether  the  battery  operates 
within  acceptable  limits  relative  to  its 
original  design  capacity  as  well  as  the 
original  requirements  for  the  battery 
design.  As  such,  a  separate  service  test 
is  not  necessary  at  the  interval  when  the 
discharge  test  is  performed. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
change  in  testing  in  no  way  affects  the 
operability  of  the  batteries  or  their 
ability  to  function  in  an  accident 
situation.  There  is  no  significant 
increase  in  the  amounts,  and  no 
significant  change  in  the  types  of 
effluents  that  may  be  released  offsite  as 
a  result  of  the  proposed  change.  Also, 
the  proposed  change  involves  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  purpose  of  battery 
service  test  is  to  demonstrate  the  ability 
of  the  battery  to  satisfy  the  design 
requirement  (battery  duty  cycle)  of  the 
DC  system,  that  is.  the  ability  to  support 
the  equipment  important  to  safety  for  a 
specific  time  period.  The  battery  is  sized 
during  the  plant  design  stages  to  have 
the  capacity  to  perform  this  function. 
The  purpose  of  the  capacity  discharge 
test  is  to  show  that  the  battery  remains 
within  an  acceptable  percentage  of  its 
original  design  capacity,  which  was 
initially  demonstrated  in  the  battery 
acceptance  test.  Since  the  battery 
capacity  discharge  test  demonstrates 
that  the  battery  is  still  within  acceptable 
limits  relative  to  its  original  design,  this 
test  also  demonstrates,  unless  a 
significant  change  to  the  DC  system  has 
been  made  during  subsequent  plant 
operation  (such  a  change  would  have 
been  evaluated  pursuant  to  10  CFR 
50.59),  that  the  battery  can  also  satisfy 
the  original  design  duty  cycle.  Thus,  the 
capacity  discharge  test  satisfies  the 
intent  of  the  service  test  and  renders 
performance  of  the  service  test 
unnecessary  when  performance  of  the 
discharge  test  is  required. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  a  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem.  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Conner  and 
Wetterhahn,  Suite  1050, 1747 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20006 

NRC  Project  Director:  Waller  R. 
-  Butler 

Southern  California  Edison  Company,  et 
al..  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  amendment  request:  February 
26, 1988.  Amendment  Application  No. 
147  (Proposed  Change  No.  174) 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  3.5.5.  Containment 
Isolation  Instrumentation;  3.5.8, 
Radioactive  Liquid  Effluent 
Instrumentation;  3.5.9,  Radioactive 
Gaseous  Process  and  Effluent 
Monitoring  Instrumentation  and  4.1.3. 
Radioactive  Gaseous  Process  and 
Effluent  Monitoring  Instrumentation. 
The  changes  are  specific  to  each  of  the 
technical  specifications  affected.  They 
provide  clarification  and  relief  for  plant 
operation. 

Specification  3.5.5  would  be  revised  to 
exempt  the  Containment  Radioactivity- 
High  from  Specification  3.0.4  and  to 
clarify  that  there  is  not  a  single  manual 
actuation  switch  for  all  five  purge  and 
exhaust  valves.  Specification  3.5.8 
would  be  revised  in  the  action  statement 
to  allow  for  a  12  hour  sample  collection 
and  a  24  hour  analysis  for  inoperable 
Turbine  Building  and  Yard  Sump 
monitors.  Specifications  3.5.9,  4.1.2  and 
4.1.3  would  be  revised  to  provide 
clarification  on  the  operational 
requirements  of  specific  radiation 
monitors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91.  the 
licensee  has  provided  its  analysis  as  to 
whether  or  not  the  proposed  amendment 
involves  no  significant  hazards 
considerations  which  is  presented 
below: 

Proposed  Change  No.  174  is 
determined  not  to  constitute  a 
significant  hazards  consideration  based 
on  the  following  review  questions  and 
responses. 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 

Response:  This  proposed  change  does 
not  involve  a  significant  increase  in  the 
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probability  or  consequences  of  an 
accident  previously  evaluated.  Overall 
the  proposed  change  provides 
clarification  and  relief  within  the 
technical  specifications  for  plant 
operations.  This  proposed  change  does 
the  following: 

a.  The  provisions  of  3.0.4  are  not 
applicable  to  the  Action  Statement  for 
the  Containment  Radioactivity-High 
instrumentation  being  inoperable.  The 
Action  Statement  requires  the  purge  and 
exhaust  valves  to  be  isolated  during 
operations  which  is  the  normal 
configuration  for  these  valves  during 
operations.  The  condition  of  the  plant 
remains  the  same  and  the  probability  or 
consequences  of  accidents  are  not 
changed.  Therefore,  removing  the  3.0.4 
applicability  does  not  change  the 
accident  probability  or  consequences 
but  allows  the  plant  to  continue  into  an 
operational  mode. 

b.  The  grab  sample  collection  and 
analysis  period  for  the  Turbine  Building 
Sump  and  Yard  Sump  effluents  is 
changed  from  12  hours  for  both 
collection  and  analysis  to  12  hours  for 
collection  and  24  hours  for  the 
subsequent  analysis.  This  change 
provides  relief  from  performing  the 
analysis  within  an  unreasonably 
stringent  time  frame  and  has  no  affect 
on  the  probability  or  consequences  of  an 
accident.  There  are  no  potential  sources 
of  highly  radioactive  effluents  which 
enter  these  sumps.  The  collection  and 
analysis  of  grab  samples  from  this 
pathway  are  primarily  for 
documentation  purposes.  In  the  event  of 
an  accident  which  may  result  in 
radioactive  liquid  entering  these  sumps 
other  means  of  detection  would  have 
occurred  prior  to  the  liquid  entering  the 
sumps. 

c.  The  radiation  monitors  which  can 
be  utilized  for  the  Sampler  Flow  Rate 
Measuring  Device  within  the  plant  vent 
stack  monitoring  system  are  specifically 
identified  consistent  with  the  other 
items  on  Table  3.5.9.1.  This  change 
provides  a  clarification  and  has  no 
effect  on  the  accident  probability  or 
consequences. 

d.  The  particular  flow  element  in  use 
in  the  liquid  radwaste  effluent  line  will 
be  channel  checked  daily.  This  prevents 
checking  both  the  element  in  use  and  the 
element  not  in  use  which  would  provide 
inaccurate  information.  This  change  is 
an  operational  clarification  and  has  no 
aflecl  on  accident  probability  or 
consequences. 

e.  The  notation  indicating  a  specific 
radiation  monitor  does  not  perform  an 
isolation  function  and  does  not  have  a 
control  room  alarm  is  deleted.  The 
monitor  does  maintain  these  functions. 
This  demonstrates  an  improvement  in 


the  monitor  operation  and  has  no  affect 
on  the  accident  probability  or 
consequences. 

f  Removing  monitor  R-1214  from  the 
technical  specifications  has  no  effect  on 
the  probability  or  consequences  of  an 
accident.  The  function  performed  by  R- 
1214  will  still  be  provided  by  other 
monitors  which  are  in  the  technical 
specifications. 

Based  on  the  above  items  discussed,  it 
is  clear  that  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident? 

Response:  The  intent  of  this  proposed 
change  is  to  provide  ease  in  the  daily 
operations  of  the  plant.  The  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident.  The  change 
provides: 

a.  Clarification  by: 

1.  Listing  those  monitors  which  can  be 
used  for  the  Sampler  Flow  Rate 
Measuring  Device, 

2.  Providing  for  a  channel  check  of  a 
single  flow  element  which  is  in  use. 

3.  Deleting  a  note  which  identifies  the 
limitations  of  a  radiation  monitor,  and 

4.  Removing  a  monitor  which  is 
difficult  to  maintain  and  calibrate. 

These  changes  have  no  impact  on  the 
plant  such  that  new  or  different 
accidents  are  created.  The  changes 
provide  clarification  to  the  technical 
specifications  for  a  more  accurate 
description  and  use  of  the  plant 
equipment. 

b.  Relief  by  removing  the  3.0.4 
applicability  on  an  Action  Statement  for 
a  containment  radiation  monitor  and 
increasing  the  time  allowed  to  perform 
analyses  of  certain  grab  samples. 
Increasing  the  time  to  perform  analysis 
of  grab  samples  from  the  Turbine 
Building  Sump  or  the  Yard  Sump  has  no 
affect  on  the  plant  configuration. 
Therefore,  in  both  cases  the  plant  has 
not  been  affected  such  that  a  new  or 
different  kind  of  accident  has  been 
created. 

Based  on  the  above,  it  is  clear  that 
operation  of  the  facility  in  the 
accordance  with  the  proposed  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 

Response:  The  changes,  as  discussed, 
provide  clarification  within  the  technical 
specifications  to  improve  the  plant 
operation.  The  changes  also  provide 
relief  in  operations  and  radwaste 


sampling  areas.  These  changes  facilitate 
and  clarify  plant  operations.  The 
allowance  of  a  longer  grab  sample 
analysis  period  is  reasonable  in  that  the 
subject  pathway  exhibits  insignificant 
activity  levels  which  do  not  necessitate 
analysis  results  within  a  short  time 
frame.  Removing  monitor  R-1214  from 
the  T.S.  is  reasonable  since  there  are 
other  T.S.  monitors  which  perform  the 
designated  function.  Therefore, 
operation  of  the  facility  in  accordance 
with  this  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  Staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis.  Therefore, 
the  NRC  staff  proposes  to  determine 
that  the  proposed  amendment  involves 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  P.O.  Box  19557.  Irvine. 
California  92713. 

Attorney  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Counsel,  and 
James  Beoletto.  Esquire,  Southern 
California  Edison  Company.  P.O.  Box 
800,  Rosemead.  California  91770 

NRC  Project  Director:  George  W. 
Knighton 

Southern  California  Edison  Company,  et 
al.,  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  amendment  request:  May  26. 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
assure  reactor  operation  is  consistent 
with  core  design  analysis.  Control 
Group  I  would  be  precluded  from 
insertion  during  power  operation.  This 
would  lengthen  the  fuel  cycle  and 
diminish  neutron  leakage.  The  inclusion 
of  this  proposed  amendment  in  the  TS 
represents  a  formal  restriction  of  plant 
operations  in  a  manner  that  was 
previously  administratively  controlled. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91.  the 
licensee  has  provided  its  analysis  as  to 
whether  or  not  the  proposed  amendment 
involves  a  significant  hazards 
consideration  and  has  concluded  that 
the  proposed  changes  do  not  constitute 
a  significant  hazards  consideration, 
based  on  the  following. 

(1)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 
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Response:  No,  operation  of  the  facility 
in  accordance  wth  this  proposed  change 
is  allowed  by  the  current  technical 
specifications.  The  change  will  only 
modify  the  rod  position  assumptions  for 
future  core  reloads  of  the  current 
spectrum  of  analyzed  accidents.  The 
proposed  change  serves  to  create  a 
restriction  that  assures  operation  with 
Control  Group  1  fully  withdrawn. 
Accordingly,  there  are  no  changes  to  the 
probability  or  consequences  of  any 
previously  analyzed  accidents  involving 
rod  movement.  The  revision  to  the 
format  and  bases  to  allow  action  time  to 
restore  the  control  group  to  its  insertion 
limit  is  consistent  with  STS 
requirements  and  does  not  involve  a 
significant  increase  in  any  accident 
probability.  Therefore,  it  is  concluded 
that  operation  of  the  facility  in 
accordance  with  this  proposed  change 
will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated? 

Response:  No.  operation  of  the  facility 
in  accordance  with  the  control  group 
insertion  limit  described  in  this 
proposed  change  is  allowed  by  the 
current  specifications.  The  operation  of 
the  facility  in  accordance  with  this 
change  is  bounded  by  the  existing 
accident  analyses  and  future  core 
reloads  will  be  bounded  by  the  same 
analyses.  These  analyses  assume 
dropped  rod  worth  consistent  with  the 
control  group  and  shutdown  group  rod 
design  and,  since  this  design  does  not 
change,  only  the  assumed  position 
changes,  there  is  not  the  creation  of  any 
new  or  different  accidents.  The 
remaining  changes  are  administrative  in 
nature  and  do  not  affect  previously 
analyzed  accidents  or  create  any  new 
accidents.  Therefore,  it  is  concluded  that 
operation  of  the  facility  in  accordance 
with  this  propocpd  rhange  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 

Response:  No,  operation  of  the  facility 
in  accordance  with  this  proposed 
change  involves  an  additional  operating 
restriction  that  will  increase  the  current 
design  margin  of  safety  in  the  main 
steamline  break  and  ejected  rod 
analyses.  The  increase  in  safety  margin 
will  be  seen  in  the  calculated  peaking 
factors  for  these  two  accident  scenarios. 
It  is  planned  that  future  core  reloads 


may  take  advantage  of  the  additional 
margin  to  extend  cycle  life,  but  at  no 
time  would  the  design  safety  margin,  as 
described  in  the  basis  of  3.5.2,  be 
exceeded.  The  remaining  changes  are 
administrative  in  nature  and  do  not 
impact  any  margin  of  safety.  Therefore, 
it  is  concluded  that  operation  of  the 
facility  in  accordance  with  this  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
request  and  the  licensee's  analysis  and 
agrees  that  the  criteria  appear  to  be 
satisfied.  The  NRC  staff,  therefore, 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  Post  Office  Box  19557,  Irvine, 
California  92713. 

Attorney  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Counsel,  and 
James  Beoletto,  Esquire,  Southern 
California  Edison  Company,  P.O.  Box 
800,  Rosemead,  California  91770 

NRC  Project  Director:  George  W. 
Knighton 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendments  request:  May  24, 
1988 

Description  of  amendments  request: 
Technical  Specification  Table  15.4.1-1, 
"Minimum  Frequencies  for  Checks. 
Calibrations,  and  Test  of 
Instrumentation  Channels,"  specifies  the 
test  frequency  for  instrument  channels. 
The  proposed  amendments  would 
change  the  test  frequency  from  bi- 
weekly to  monthly  for:  Item  1,  "Nuclear 
Power  Range"  instrument  channels:  Item 
4,  "Reactor  Coolant  Temperature" 
instrument  channels:  and  Item  18, 
"Reactor  Containment  Pressure" 
instrument  channels. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 


margin  of  safety.  The  licensee  addressed 
these  criteria  as  follows: 

The  proposed  changes  would  reduce  the 
frequency  of  testing  the  channel  logics  from 
biweekly  to  monthly.  These  changes  will 
make  the  nuclear  power  range,  reactor 
coolant  temperature,  and  containment 
pressure  channel  logic  test  frequencies 
consistent  with  the  other  channels  which  use 
similar  components.  Additionally,  these 
changes  will  allow  Point  Beach  Nuclear  Plant, 
Units  1  and  2,  to  conform  to  industry 
standards  as  well  as  the  Standard  Technical 
Specifications  for  Westinghouse  Pressurized 
Water  Reactors.  These  channels  have  been 
very  reliable.  Based  on  the  most  severe  drift 
rate  experienced  during  biweekly  testing,  the 
channels  should  remain  within  Technical 
Specification  setpoint  limits  between  monthly 
testing.  We,  therefore,  believe  that  these 
changes  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated,  and  the 
first  criterion  is  not  violated.  Because  these 
changes  only  modify  the  frequency  of  testing 
for  these  three  instrument  channels  and 
introduce  no  new  testing,  a  new  or  different 
accident  from  any  previously  evaluated 
accident  cannot  be  created  and,  therefore,  the 
second  criterion  is  not  violated. 

Lastly,  these  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety  for 
the  same  reasons  discussed  for  criterion  one. 
The  amended  lest  frequencies  will  be 
consistent  with  (1)  other  plant 
instrumentation  using  the  same  relays  and 
bistables,  (2)  industry  testing  frequencies, 
and  (3)  the  Standard  Technical 
Specifications. 

The  staff  has  reviewed  the  licensee's 
evaluation  of  the  proposed  amendment, 
and  agrees  with  the  licensee's 
conclusion.  Therefore,  the  staff  proposes 
to  determine  that  the  requested 
amendments  do  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Attorney  for  licensees:  Gerald 
Charnoff.  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Kenneth  E. 
Perkins. 

PREVIOUSLY  PUBLISHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
LICENSES  AND  PROPOSED  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
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They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-454  and  50-455.  Byron 
Station,  Units  1  and  2,  Ogle  County, 
Illinois 

Dale  of  amendment  request:  June  22, 
1988 

Brief  description  of  amendments:  The 
amendments  would  revise  an  action 
statement  concerning  the  ultimate  heal 
sink  to  state  that  the  provisions  to 
specification  3.0.4  do  not  apply  in 
accordance  with  the  licensee's 
application  dated  June  22, 1988. 

Date  of  publication  of  individual 
notice  in  Federal  Register  July  8, 1988 
(53  PR  25710) 

Expiration  date  of  individual  notice: 
August  7, 1988 

Local  Public  Document  Room 
location:  Rockford  Public  Library,  215  N. 
Wyman  Street,  Rockford,  Illinois  61101. 

Mississippi  Power  &  Light  Company, 
System  Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request:  May  2, 
1988,  as  revised  June  3, 1983 

Brief  description  of  amendment 
request:  The  amendment  would  change 
the  Technical  Specifications  by 
replacing  Figure  6.2.1-1,  "Offsite 
Organization,"  and  Figure  6.2.2-1,  "Unit 
Organization,"  with  requirements  that 
capture  the  essential  aspects  of  the 
oi;ganization  structure  that  are  defined 
by  these  figures. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  June  29, 1988 
iit  53  FR  24513 

Expiration  date  of  individual  notice: 
July  29, 1988 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
Mcl.endon  Library,  Raymond. 
Mississippi  39154 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 


requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  {the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington.  DC, 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Diiector.  Division  of  Reactor  Projects. 

Alabama  Power  Company.  Docket  Nos. 
50-348  and  50-364,  Joseph  M.  Farley 
Nuclear  Plant,  Units  1  and  2,  Houston 
County,  Alabama. 

Date  of  application  for  amendments: 
April  28, 1988 

Description  of  amendments:  The 
amendments  delete  Figure  6.2.1  (Offsite 
Organization  for  Facility  Mar.agement 
and  Technical  Support),  Figure  6.2.2 
(Facility  Organization),  and  references 
thereto  from  the  Technical 
Specifications.  To  replace  the  charts, 
general  requirements  were  added  that 
capture  essential  aspects  of  the 
organizational  structure  that  were 
defined  by  the  organization  charts. 
Equivalent  information  to  that  contained 
in  the  organization  charts  will  be 


documented  in  the  Updated  Final  Safety 
Analysis  Report.  This  action  conforms 
to  the  guidance  of  Generic  Letter  88-06. 

Date  of  issuance:  July  8. 1988 

Effective  date:  July  8, 1988 

Amendment  Nos.:  77,  69 

Facility  Operating  License  Nos.  NPF-2 
and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  6, 1988  (53  FR  20700)  The 
Comm.ission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  8, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Librarj--.  212  W.  Burdeshaw  Street. 
Dothan.  Alabama  36303 

Arizona  Public  Service  Company,  et  al.. 
Docket  No.  STN  50-530,  Palo  Verde 
Nuclear  Generating  Station,  Unit  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendment: 
April  7. 1988 

Brief  description  of  amendment:  The 
amendment  revises  Figure  3.1-1  of  ihe 
Technical  Specifications  to  increase  the 
negative  Moderator  Temperature 
Coefficient  limit  from  -30  pcm/°  F  to  -35 
pcm/"  F. 

Date  of  issuance:  July  11. 1988 

Effective  date:  July  11. 1988 

Amendment  No.:  9 

Facility  Operating  License  No.  NPF- 
74:  Amendment  changed  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  4. 1988  (53  FR  15906).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  1. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library. 
Business  and  Science  Division.  12  East 
McDowell  Road.  Phoenix,  Arizona  85004 

Boston  Edison  Company  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station. 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
December  23. 1985  as  supplemented  on 
February  22. 1988 

Brief  Description  of  amendment:  This 
amendment  adds  equipment  allowable 
out  of  service  times  for  calibration  and 
testing  of  the  Reactor  Protection  System 
(RPS)  and  Primary  Containment 
Isolation  System  (PCIS).  Note  1  to  Table 
3.1.1  and  Note  1  to  Table  3.2.A  have 
been  revised  to  add  lime  limits  for 
keeping  RPS  and  PCIS  equipment  out  of 
service  during  testing  and  calibration. 

Date  of  issuance:  July  8. 1988 
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Effective  date:  July  8, 1988  and 
implemented  within  30  days 

Amendment  No.:  119 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  12, 1986  (51  FR  5272) 
The  supplemental  information  supplied 
by  the  licensee  on  February  22, 1988  did 
not  affect  the  sustance  of  the  proposed 
amendment  as  noticed.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  8, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Units  1  and  2,  Ogle 
County,  Illinois 

Date  of  application  for  amendments: 
March  10, 1988,  supplemented  April  21, 
1988 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  to  reduce  the  composition 
of  the  Onsite  Nuclear  Safety  Group  from 
four  members  to  three  members. 

Date  of  issuance:  July  1, 1988 

Effective  date:  July  1, 1988 

Amendment  Nos.:  19, 19 

Facility  Operating  License  Nos.  NPF- 
37  and NPF-66.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  1, 1988  (53  FR  20041)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  1, 1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Rockford  Public  Library, 
215  N.  Wyman  Street.  Rockford.  Illinois 
61101. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
December  22, 1987 

Brief  description  of  amendments: 
These  amendments  revised  Technical 
Specifications  3.2.D.3 — for  the  refueling 
floor  radiation  monitors  trip  setpoint, 
and  8.2.C.1 — for  authority  to  review  and 
approve  plant  procedures. 

Date  of  issuance:  June  30, 1988 

Effective  date:  June  30, 1988 

Amendment  Nos.:  110  and  106 


Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  13, 1988  (53  FR  822). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  30, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois  61021. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
February  19. 1988 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specification  Table  3.11-1,  "Containment 
Isolation  Valves."  by  adding  five  new 
containment  isolation  valves  (CIVs)  and 
deleting  two  CIVs.  These  changes  were 
a  result  of  plant  modifications  made 
during  the  1987  refueling  outage.  Also, 
the  page  number  was  revised  for  Table 
3.11-2. 

Date  of  Issuance:  July  1, 1988 

Effective  date:  July  1. 1988 

Amendment  No.:  105 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  18, 1988  (53  FR  17783)  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  1, 1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Consolidated  Edison  Company  of  New 
York.  Docket  Nos.  50-003  and  50-247, 
Indian  Point  Nuclear  Generating  Unit 
Nos.l  and  2,  Westchester  County,  New 
York 

Date  of  application  for  amendment: 
December  8. 1986  and  March  3. 1988 

Brief  description  of  amendment:  The 
amendments  modified  paragraph  3.D  of 
Facility  Operating  License  No.  DPR-5 
and  paragraph  2.H  of  Facility  Operating 
License  No.  DPR-26  to  require 
compliance  with  the  amended  Physical 
Security  Plan.  This  Plan  was  amended 
to  conform  to  the  requirements  of  10 
CFR  73.55.  Consistent  with  the 
provisions  of  10  CFR  73.55,  search 
requirements  must  be  implemented 
within  GO  days  and  miscellaneous 
amendments  within  180  days  from  the 
effective  date  of  these  amendments. 

Date  of  issuance:  July  6, 1988 


Effective  date:  July  6, 1988 

Amendment  Nos.:  39  and  133 

Facility  Operating  License  Nos.  DPR- 
5  and  DPR-26:  Amendment  revised  the 
licenses. 

Date  of  initial  notice  in  Federal 
Register  May  18, 1988  (53  FR  17784).' 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
letter  to  Consolidated  Edison  dated  July 
6, 1988  and  a  Safeguards  Evaluation 
Report  dated  July  6, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York,  10610. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2.  York. 
County,  South  Carolina 

Date  of  application  for  amendments: 
January  11. 1988 

Brief  description  of  amendments:  The 
amendments  changed  Technical 
Specifications  Sections  3.0  and  4.0  to 
conform  to  Generic  Letter  87-09. 

Date  of  issuance:  July  12. 1988 

Effective  date:  July  12, 1988 

Amendment  Nos.:  48  and  41 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised  tlie 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  20, 1988  (53  FR  13013) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  12, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company.  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station.  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
February  17, 1987,  as  revised  June  3. 
1988 

Brief  description  of  amendments:  The 
amendments  changed  the  Technical 


'  The  Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating  License  and 
Proposed  No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  Hearing  that 
appeared  in  53  FR  17784  contained  an  error  in  the 
License  paragraphs  to  be  revised  for  Facility 
Operating  Licenses  DPR-5  and  DPR-26.  The  notice 
neglected  to  state  that  paragraphs  3.E  and  3.F  of 
DPR-5.  as  well  as  paragraphs  2.H  and  2.1  of  License 
DPR-ze.  would  be  superseded  by  the  revised  license 
condition.  The  NRC  has  not  found  it  necessary  to 
revoke  its  Consideration  of  Issuance  as  the  error 
correctly  states  the  proposed  change. 


Specifications  by  updating  the  index 
and  making  other  purely  administrative 
changes. 

Date  of  issuance:  July  5, 1988 

Effective  date:  July  5. 1988 

Amendment  Nos.:  88  and  69 

Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  25. 1987  (52  FR  9566) 
The  supplemental  letter  did  not  change 
the  initial  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Florida  Power  and  Light  Company,  et  aL, 
Docket  Nos.  50-335  and  50-389,  St.  Lucie 
Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
December  2, 1986,  as  supplemented 
November  5,  1987  and  April  11. 1988 

Brief  description  of  amendments:  The 
amendments  modified  paragraph  2.D  of 
the  licenses  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  these 
amendments. 

Date  of  Issuance:  July  5,  1988 

Effective  Date:  July  5, 1988 

Amendment  Nos.:  97  and  32 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised  the 
Licenses. 

Date  of  initial  notice  in  Federal 
Register:  June  1, 1988  (53  FR  20042)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  letter  to 
Florida  Power  and  Light  Company  dated 
July  5, 1988  and  a  Safeguards  Evaluation 
Report  dated  July  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virgina  Avenue.  Ft.  Pierce, 
Florida  33450. 


Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
December  2, 1986,  as  supplemented 
November  12, 1987  and  April  13, 1988 

Brief  description  of  amendments:  The 
amendments  deleted  paragraphs  3.F,  3.H 
and  3. J  from  the  Turkey  Point  Unit  3 
license,  as  well  as  paragraphs  3.E,  3.G 
and  3.1  from  the  Turkey  Point  Unit  4 
license,  and  added  paragraph  3.L  to  both 
licenses  to  require  compliance  with  the 
amended  Physical  Security  Plan.  This 
Plan  was  amended  to  conform  to  the 
requirements  of  10  CFR  73.55.  Consistent 
with  the  provisions  of  10  CFR  73.55, 
search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  these 
amendments. 

Date  of  issuance:  July  5, 1988 

Effective  date:  July  5, 1988 

Amendment  Nos.  131  and  125 

Facility  Operating  Licenses  Nos. 
DPR-31  and  DPR-41:  Amendments 
revised  the  Licenses. 

Date  of  initial  notice  in  Federal 
Register  June  1. 1988  (53  FR  20042)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  letter  to 
Florida  Power  and  Light  Company  dated 
July  5, 1988  and  a  Safeguards  Evaluation 
Report  dated  July  5, 1988.  No  significant 
hazards  consideration  comments 
received;  No 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library.  Florida  International 
University.  Miam.i,  Florida  33199. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50-366, 
Edwin  L  Hatch  Nuclear  Plant,  Units  1 
and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
May  6, 1988,  as  supplemented  June  7, 
1988 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  by  replacing  the 
organization  charts  with  more  general 
organization  requirements. 

Date  of  issuance:  July  12,  1988 

Effective  date:  July  12, 1988 

Amendment  Nos.:  155  and  94 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  3. 1988  (53  FR  20397).  The 
supplemental  information  submitted  by 
the  licensee  on  June  7. 1988  was 
editorial  is  nature  and  did  not  affect  the 


substance  of  the  initial  notice  or  the 
stafrs  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  12, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxley,  Georgia 
31513 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-424,  Vogtle 
Electric  Generating  Plant,  Unit  1,  Burke 
County,  Georgia 

Date  of  application  for  amendment- 
May  6. 1988,  supplemented  June  1, 1988 

Brief  description  of  amendment:  The 
amendment  modified  the  Technical 
Specifications  by  replacing  the 
organization  charts  with  more  general 
organization  requirements. 

Date  of  issuance:  July  11, 1988 

Effective  date:  July  11,  1988 

Amendment  No.:  6 

Facility  Operating  License  No.  NPF- 
68:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  3, 1988  (53  FR  20398)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  11, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library.  412 
Fourth  Street.  Waynesboro.  Georgia 
30830 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold  Energy 
Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
February  26. 1987,  as  supplemented  June 
1,  July  10,  and  November  13, 1987 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  reflect  modifications 
made  to  comply  with  10  CFR  50.62,  the 
ATWS  rule.  "These  modifications 
consisted  of  the  addition  of  an  Alternate 
Rod  Injection  System,  improvements  to 
the  Reci.-culation  Pump  Trip  logic 
circuitry,  and  changes  to  the  Standby 
Liquid  Control  System  pump  control 
circuitry. 

Date  of  issuance:  July  7, 1988 

Effective  date:  July  7. 1988 

Amendment  No.:  151 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register  October  21, 1987  (52  FR  39300) 
The  licensee's  November  13, 1967 
submittal  provided  additional 
information  which  did  not  affect  the 
description  of  the  amendment  requested 
on  the  staffs  no  significant  hazards 
consideration  analysis  contained  in  the 
initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  7, 1968. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  EL.  Cedar  Rapids, 
Iowa  52401. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Ouane  Arnold  Energy 
Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
December  2, 1986  and  December  17. 1987 

Brief  description  of  amendment:  The 
amendment  modified  paragraph  2.C{5) 
of  the  license  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  lOCFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment. 

Date  of  issuance:  July  15, 1988 

Effective  date:  July  15, 1988 

Amendment  No.:  152 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  May  4, 1988  (53  FR  15913)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter  to 
the  Iowa  Electric  Light  and  Power 
Company  dated  July  15, 1988  and  a 
Safeguards  Evaluation  Report  dated  July 
15, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

Nebraska  Public  Power  District.  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  April  29, 
1988 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  for  the  Standby  Liquid 
Control  System  to  reflect  10  CFR  50.62 
Anticipated  Transient  Without  Scram 
(ATWS)  modifications. 

Date  of  issuance:  July  5, 1988 

Effective  date:  July  5, 1988 


Amendment  No.:  123 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  1, 1988  (53  FR  20043)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  5, 1988 

No  siginificant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library'.  118 
15th  Street,  Auburn,  Nebraska  68305. 

Niagara  Mohawk  Power  Corporation, 
Docket  Nos.  50-220  and  50-410,  Nine 
Mile  Point  Nuclear  Station,  Unit  Nos.  1 
and  2,  Scriba,  New  York 

Date  of  application  for  amendment: 
December  2, 1986,  November  25, 1987 
and  December  29, 1987. 

Brief  description  of  amendments:  The 
amendments  modified  paragraphs  2.D(4) 
and  2.D(5)  of  Facility  Of>erating  License 
No.  DPR-63  and  paragraph  2.D(5)  of 
Facility  Operating  License  No.  NPF-69  to 
require  compliance  with  the  amended 
Physical  Security  Plan.  This  Plan  was 
amended  to  conform  to  the  requirements 
of  10  CFR  73.55.  Consistent  with  the 
provisions  of  10  CFR  73.55,  search 
requirements  must  be  implemented 
within  60  days  and  miscellaneous 
amendments  within  180  days  from  the 
effective  date  of  these  amendments. 

Date  of  issuance:  July  5, 1988 

Effective  date:  July  5, 1988 

Amendment  Nos.:  100  and  6 

Facility  Operating  License  Nos.  DPR- 
63  and  NPF-69:  Amendments  revised  the 
licenses. 

Date  of  initial  notice  in  Federal 
Register  April  20, 1988  (53  FR  13017)' 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
letter  to  Niagara  Mohawk  Power 
Corporation  dated  July  5, 1988  and  a 
Safeguards  Evaluation  Report  dated  July 
5,1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 


'  The  Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating  License  and 
Proposed  No  Stgnificant  Hazards  Consideration 
Determination  and  Opportunity  for  Hearing  that 
appeared  in  53  FR  13017  contained  an  error  in  the 
License  paragraphs  to  be  revised  for  Facility 
Operating  License  DPR-fl3.  Ttie  notice  neglected  to 
•Ule  that  para^aph  Z.O(5).  as  well  as  2SH*]  would 
be  superceded  by  the  revised  license  condition.  The 
NRC  has  not  found  it  necessary  to  revoke  its 
Consideration  of  Issuance  as  the  error  correctly 
states  the  proposed  change. 


Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
April  25, 1988 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TS)  3.4.4,  "Pressurizer,*' 
for  Millstone  2  requiring  that  the  130KW 
of  operable  pressurizer  heaters  be, 
"...capable  of  being  supplied  by 
emergency  power." 

Date  of  issuance:  July  7, 1988 

Effective  date:  July  7, 1988 

Amendment  No.:  130 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  18, 1988  (53  FR  17790)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  7, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Portland  General  Electric  Company, 
Docket  No.  50-344,  Trojan  Nuclear  Plant, 
Columbia  County,  Oregon 

Date  of  application  for  amendment: 
March  18, 1988 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Section  6.3.1.,  "Facility 
Staff  Qualifications"  by  retitling  the 
position  of  Radiation  Protection 
Supervisor  to  Radiation  Protection 
Branch  Manager. 

Date  of  issuance:  July  7, 1988 

Effective  date:  July  7, 1988 

Amendment  No.:  146 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  1, 1988  (53  FR  20044)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  7, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library,  731  S.  W.  Harrison  St.,  Portland 
Oregon  97207 

NRC  Project  Director:  George  W. 
Knighton 

Portland  General  Electric  Company, 
Docket  No.  50-344,  Trojan  Nuclear  Plant, 
Columbia  County,  Oregon 

Date  of  application  for  amendment: 
July  29, 1985 
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Brief  description  of  amendment:  The 
amendment  revises  the  surveillance 
requirements  for  Trojan  Technical 
Specification  Section  3/4.6.1.1, 
"Containment  Integrity." 

Date  of  issuance:  July  11, 1988 

Effective  date:  July  11, 1988 

Amendment  No.:  147 

Facilities  Operating  License  No.  NPF- 
J:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  9, 1986  (51  FR  12236).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  11, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library,  731  S.  W.  Harrison  St..  Portland 
Oregon  97207 

NRC  Project  Director:  George  W. 
Knighton 

Tennessee  Valley  Authority,  Dockets 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
February  24, 1988  (TS  238) 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specification  Surveillance  Requirements 
4.7.E.1,  4.7.E.3,  4.7.F.I.  4.9.A.2.C,  and 
4.11.A.5  by  replacing  the  words  "not  to 
exceed"  with  the  words  "at  least  once 
every." 

Date  of  issuance:  July  5, 1988 

Effective  date:  July  5, 1988.  and  shall 
be  implemented  within  60  days. 

Amendments  Nos.:  150, 146, 121 

Facility  Operating  Licenses  Nos. 
DPR-33.  DPR-52  and  DPR-68: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  20, 1988  (53  FR  13018) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Tennessee  Valley  Authority,  Docket 
'  Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
April  17, 1987  and  March  1, 1988  (TS  87- 
12  and  87-44). 

Brief  description  of  amendments:  The 
amendments  revise  paragraphs  of 
Section  6,  Administrative  Controls,  of 
the  Sequoyah  Units  1  and  2  Technical 
Specifications  (TS).  The  revisions  are 


primarily  1)  to  reflect  site  organizational 
and  title  changes  and  (2)  to  revise  the 
list  of  primary  coolant  sources  outside 
containment  in  the  section.  The  request 
to  amend  Section  6.2.2  and  TS  Figures 
6.2-1  and  6.2.2  in  TS  87-44  application 
dated  March  1, 1988  were  withdrawn  in 
the  licensee's  letter  dated  June  13, 1988. 
The  revision  to  the  list  of  primary 
coolant  sources  outside  containment 
applies  only  to  the  Unit  1  TS. 

Date  of  issuance:  June  30, 1988 

Effective  date:  June  30, 1988 

Amendment  Nos.:  74,  66 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  9. 1987  (52  FR 
34019)  and  April  20, 1988  (53  FR  13024), 
respectively.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  30. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Tennessee  Valley  Authority,  Docket  No. 
50-327  Sequoyah  Nuclear  Plant,  Unit  1, 
Hamilton  County,  Tennessee 

Date  of  application  for  amendments: 
May  15, 1987 

Brief  description  of  amendments:  The 
amendment  to  the  Sequoyah  Nuclear 
Plant  (SQN)  Unit  1  Operating  License 
deletes  the  requirements  of  Section 
2.C.(10),  "Water  Chemistry  Control 
Program,"  of  the  SQN  Unit  1  Facility 
Operating  License. 

Date  of  issuance:  July  6, 1988 

Effective  date:  July  6, 1988 

Amendment  No.:  75 

Facility  Operating  Licenses  No.  DPR- 
77:  Amendment  revised  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register:  September  23, 1987  (52  FR 
35808)  The  Commissions  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  6, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
February  3. 1987  (TS  79) 


Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specification  Table  3.3-9,  Remote 
Shutdown  Monitoring  Instrumentation, 
to  reflect  changes  in  the  measurement 
range  of  the  pressurizer  level,  the 
measurement  range  of  the  auxiliary 
feedwater  flow  rate,  and  the  required 
number  of  minimum  channels  operable 
for  the  reactor  coolant  temperature-hot 
leg  and  the  auxiliary  feedwater  flow 
rate. 

Date  of  issuance:  July  12, 1988 

Effective  date:  July  12, 1988 

Amendment  Nos.:  76,  67 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12, 1987  (52  FR  7697) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  12, 1988 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  foi 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
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area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  jniblic 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 


Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street.  NW..  Washington, 
DC,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
August  26, 1988,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  py  the 
results  of  the  proceeding.  Thefl^etition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 


the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  identification 
Number  3737  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number:  date  petition  was  mailed;  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
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Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

The  Cleveland  Electric  Illuminating 
Company,  Duquesne  Light  Company, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  Toledo  Edison 
Company.  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  No.  1,  Lake 
County,  Ohio 

Date  of  application  for  amendment: 
July  12, 1988 

Brief  description  of  amendment:  The 
amendment  increased  the  limit  for 
drywell  average  air  temperature  in 
Technical  Specification  3.6.2.6  from  135° 
F  to  145"^  F  and  revised  the  related 
Bases. 

Date  of  issuance:  July  14. 1988 

Effective  date:  July  14, 1988 

Amendment  No.  14 

Facility  Operating  License  No.  NPF- 
58.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  consultation  with  the 
State  of  Ohio,  and  final  determination  of 
no  significant  hazards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
July  14, 1988. 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20G37. 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753  Main 
Street,  Perry,  Ohio  44081. 

NRC  Project  Director:  Kenneth  E. 
Perkins. 

Tennessee  Valley  Authority.  Dockets 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
June  17, 1988  as  supplemented  June  23, 
and  June  24, 1988  (TS  246) 

Brief  description  of  amendments:  The 
amendments  delete  the  organization 
charts  from  the  administrative  controls 
section  of  the  technical  specifications  in 
accordance  with  Generic  Letter  88-06.  In 
addition,  the  title  of  the  Manager  of 
Nuclear  Power  is  being  changed  to 
Senior  Vice  President,  Nuclear  Power. 
Date  of  issuance:  June  30, 1988 
Effective  date:  June  30, 1988 
Amendments  Nos.:  149, 145, 120 
Facility  Operating  Licenses  Nos. 
DPR-33.  DPR-52  and  DPR-68: 


Amendments  revised  the  Technical 
Specifications. 

Public  comments  requested  regarding 
proposed  no  significant  hazards 
consideration:  Yes.  A  Legal  Notice 
requesting  public  comments  by  June  30, 
1988  was  published  in  the  Decatur  Daily 
and  the  Huntsville  Times  on  June  24, 
1988. 

Comments  received:  No  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  30, 1988.  The 
licensee's  supplementary  letters  dated 
June  23  and  June  24, 1988  clarified  the 
licensee's  application  dated  June  17, 
1988  and  did  not  affect  the  substance  of 
the  proposed  amendments  as  noticed  in 
the  newspapers  listed  above  or  the 
proposed  no  significant  hazards 
consideration  determination. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director:  Suzanne 
Black 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
June  13, 1988  as  supplemented  by  letters 
dated  June  22  and  24, 1988  (TS  88-12) 

Brief  description  of  amendments:  This 
amendment  revises  paragraphs  and 
figures  in  Section  6,  Administrative 
Controls,  of  the  Sequoyah  Units  1  and  2 
Technical  Specifications  (TS).  The 
revisions  are  (1)  to  delete  Figures  6.2-1 
and  6.2-2,  the  organization  charts  in  the 
TS,  and  references  to  these  figures  in 
accordance  with  Generic  Letter  88-06, 
(2)  to  change  the  title  of  Manager  of 
Nuclear  Power  to  Senior  Vice  President, 
Nuclear  Power  and  (3)  to  add  references 
to  the  "unit"  organization  in  Section 
6.2.2. 

Date  of  issuance:  June  30, 1988 

Effective  date:  June  30, 1988 

Amendment  Nos.:  74,  66 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Public  Comments  Requested 
Regarding  Proposed  No  Significant 
Hazards  Consideration:  Yes.  On  June  29, 
1988,  Mr.  G.  Richard  Howard  of 
Chattanooga,  Tennessee  requested  a 
clarification  on  the  proposed 
amendments  as  to  where  the  licensee's 
organization  charts  would  appear  if  they 
are  deleted  from  Section  6  of  the  TS. 
Specification  6.2.1. a  requires  that  the 
organization  charts  will  be  in  the 


Sequoyah  Units  1  and  2  Final  Safety 
Analysis  Report.  This  is  discussed 
further  in  the  staffs  Safety  Evaluation 
on  these  amendments.  A  legal  notice 
requesting  public  comments  by  June  30, 
1988  was  published  in  the  Chattanooga 
News-Free  Press  and  the  Chattanooga 
Times  on  June  24, 1988.  The  State  of 
Tennessee  was  consulted  on  June  30, 
1988  and  had  no  comments.  The 
Commission's  related  evaluation  of  the 
amendment  and  final  no  significant 
hazards  consideration  are  contained  in 
a  Safety  Evaluation  dated:  June  30, 1988. 
The  licensee's  supplementary  letters 
dated  June  22  and  June  24, 1988  clarified 
the  licensee's  application  dated  June  13, 
1988  and  did  not  affect  the  substance  of 
the  proposed  amendments  as  noticed  in 
the  Chattanooga  newspapers  listed 
above  or  the  proposed  no  significant 
hazards  consideration  determination. 

Attorney  for  Licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  Summit  Hill  Drive.  Ell  B33, 
Knoxville.  Tennesee  37902 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 

Tennessee  37402. 

Dated  al  Rockville.  Maryland,  this  20th  day 
of  July.  1988. 

For  the  Nuclear  Regulatory  Commission 

Lester  S.  Rubenstein, 

Acting  Director,  Division  of  Reactor  Projects  - 
in.  IV.  V  and  Special  Projects  Office  of 
Nuclear  Reactor  Regulation 
|Doc.  88-16766  Filed  7-26-88:  8:45  am] 
BILLING  CODE  7S9(M)1-0 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Columbia  River  Basin  Fish  and  Wildlife 
Program;  Proposed  Amendments 

AGENCY:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

action:  Notice  of  proposed  amendments 
to  the  Columbia  River  Basin  Fish  and 
Wildlife  Program,  hearings  and 
opportunity  to  comment  (Umatilla  Flow 
Enhancement). 

summary:  On  November  15, 1982, 
pursuant  to  the  Pacific  Electric  Power 
Planning  and  Conservation  Act  (the 
Northwest  Power  Act,  16  U.S.C.  839,  et 
seq.)  the  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Council)  adopted  a  Columbia 
River  Basin  Fish  and  Wildlife  Program 
(program).  The  program  has  been 
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amended  from  time  to  time  since  then. 
Major  revisions  of  the  program  were 
adopted  in  1984  and  1987.  In  June  1988. 
the  Council  held  consultations  with 
interested  parties  concerning  a 
Columbia  Basin  Fish  and  Wildlife 
Authority  proposal  for  the  Bonneville 
Power  Adininistration  (Bonneville)  to 
fund  the  power  cost  of  operating  non- 
federal pumps  for  a  five-year  period,  to 
augment  flows  in  the  Umatilla  River  in 
Oregon.  The  authority  also  proposes 
that  Bonneville  pay  $23,000  for  capital 
improvements  to  those  non-federal 
pumps.  On  July  14, 1988.  the  Council 
voted  to  initiate  rulemaking  pursuant  to 
section  4[d)(l)  of  the  Northwest  Power 
Act  to  consider  this  measure.  This 
notice  contains  a  brief  description  of  the 
background  of  the  issues,  explains  how 
to  obtain  a  full  copy  of  possible 
amendments,  and  how  to  participate  in 
the  amendment  process. 

Public  Comment:  The  Council  will 
establish  a  schedule  for  public  comment 
on  this  proposed  rule  later  this  summer. 
Notice  will  be  given  in  accordance  with 
applicable  law  and  the  Council's  usual 
notice  procedures.  AH  written  comments 
must  be  received  in  the  Council's  central 
office,  851  SW.  Sixth  Avenue,  Suite  1100, 
Portland,  Oregon,  97204  by  the  date  to 
be  established  by  the  Council  for  the 
close  of  written  comment.  Comments 
should  be  submitted  to  Dulcy  Mahar. 
Director  of  Public  Involvement,  at  this 
address,  and  should  be  clearly  marked 
"Umatilla  flow  Enhancement 
Comments." 

After  the  close  of  written  comment, 
the  Council  may  hold  consultations  with 
interested  parties  to  clarify  points  made 
in  written  comment.  Consultations  may 
be  held  up  to  the  time  of  the  Council's 
final  action  in  this  rulemaking. 

Hearings:  Public  hearings  will  be  held 
later  this  summer,  in  Idaho,  Montana, 
Oregon,  and  Washington,  on  a  schedule 
that  will  be  announced  through  the 
Council's  usual  notice  procedures.  If  you 
wish  to  obtain  a  schedule  of  the 
hearings,  or  more  information  about  this 
process,  contact  the  Council's  Public 
Involvement  Division,  851  S.W.  Sixth 
Avenue,  Suite  1100,  Portland,  Oregon 
97204  or  (503)  222-5161.  toll  free  1-800- 
222-3355  in  Idaho.  Montana,  and 
Washington  or  1-800-452-2324  in 
Oregon.  To  reserve  a  time  period  for 
presenting  oral  comments  at  a  hearing, 
contact  Ruth  Curtis  in  the  Public 
Involvement  Division.  Requests  to 
reserve  a  time  period  for  oral  comments 
must  be  received  no  later  than  two  work 
days  before  the  hearing. 

Final  Action:  The  Council  expects  to 
take  final  action  on  the  proposed 
amendments  at  its  November  1988 
meeting.  The  actual  date  on  which  the 


Council  will  make  its  final  decision  will 
be  announced  in  accordance  with 
applicable  law  and  the  Council's 
practice  of  providing  notice  of  its 
meeting  agendas. 

SUPPLEMENTARY  INFOMHATION: 

Anadroiiious  fish  runs  in  the  Umatilla 
Basin  have  declined  sharply  due 
primarily  to  large  irrigation  withdrawals 
from  the  Umatilla,  and  in  part  to 
mortalities  at  dams  on  the  mainstem  of 
the  Columbia  River.  A  group  of  local 
irrigators,  Oregon  fish  and  wildlife  and 
water  agencies,  tribal  representatives, 
and  the  Bureau  of  Reclamation  have 
developed  a  plan  for  cooperative 
solutions  to  these  problems. 

At  the  request  of  these  cooperating 
parties,  the  Council  has  incorporated  a 
provision  in  its  fish  and  wildlife  program 
that  calls  on  the  Bonneville  Power 
Administration  to  fund  anadromous  fish 
passage  measures,  habitat 
improvements,  and  hatcheries.  To 
augment  low  flows  in  the  Umatilla 
River,  in  1985  and  1988  the  Bureau  of 
Reclamation  provided  funding  to 
operate  non-federal  irrigation  pumps  to 
transfer  water  from  the  Columbia  River 
to  Umatilla  Basin  irrigators;  in  turn,  the 
irrigators  reduced  their  diversions  from 
the  Umatilla  River  so  that  more  water 
would  be  available  for  anadromous  fish. 
For  the  longer  term,  congressional 
funding  was  sought  to  install  Bureau  of 
Reclamation  pumps. 

In  1986,  the  Umatilla  group  sought  the 
Council's  approval  for  Bonneville  to 
supply  power  or  pay  the  cost  of  power 
for  fed«rally-funded  Bureau  of 
Reclamation  pumps,  and  in  1987  the 
Council  amended  the  Fish  and  Wildlife 
Program  (section  703(a)(17))  accordingly. 

Pending  congressional  approval  of 
funds  for  the  Bureau  pumps,  the  Bureau 
of  Reclamation  (in  1985  and  1986)  and 
Bonneville  (in  1987  and  spring  1988) 
provided  funding  for  interim  pumping  by 
non-federal  pumps. 

Congress  has  not  yet  authorized 
funding  for  the  Bureau  pumps.  The 
Columbia  Ba^in  Fish  and  Wildlife 
Authority  has  asked  Bonneville  to  fund 
the  power  cost  of  operating  non-federal 
pumps  for  a  five-year  period,  and  to  pay 
for  $23,000  in  capital  improvements  to 
those  pumps.  There  is  disagreement 
over  the  advisability  of  Bonneville 
funding  of  this  interim  pumping 
proposal.  In  this  amendment  proceeding, 
the  Council  will  consider  the  pumping 
proposal,  and  alternatives  to  it. 

For  a  Full  Copy  of  Possible 
Amendments,  or  Further  Information: 
Contact  Judy  Allender  at  851  S.W.  Sixth 
Avenue.  Suite  1100,  Portland.  Oregon, 
97204,  or  at  (503)  222-5161,  toll  free  1- 
800-222-3355  in  Idaho,  Montana,  and 


Washington  or  1-800-452-2324  in 

Oregon. 

Edward  Sheets, 

Executive  Director. 

|FR  Doc.  8&-16867  Filed  7-26-88;  6:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-25926;  FVe  No.  SR-NYSE- 
68-181 

Self-Regulatory  Organization;  FUing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Htm  York 
Stock  Exchange,  Inc.  Relating  to 
Estal>fisMng  Fees  for  Hardware 
Installation  and  Matoitenanoe  for  Its 
Super  Dot  PC  Products 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  June  23, 1988,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Chaoge 

The  Exchange  has  established  fees  for 
hardware  installation  and  maintenance 
for  its  Super  DOT  PC  Products  thai  will 
become  effective  immediately  on  filing 
with  the  Commission. 

II.  Self-Regulatory  Organizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A,  B,  and  C 
below. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  has  a  service  known  as 
Super  DOT  PC  Products  which  consists 
of  four  subsystems.  These  are:  (i)  "PC 
DOT  Single  Terminal":  (ii)  "PC  DOT 
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Fallback/PC  Mulfi-Terminal";  (iii)  "List 
Processing";  and  (iv)  "Electronic  Mail". 
In  addition,  the  Exchange  provides  a 
service  known  as  Booth  Support  System. 

Briefly,  "PC  DOT  Single  Terminal" 
permits  a  member  to  connect  into  Super 
DOT  with  its  own  PC  terminal  to  send 
orders  to,  and  receive  execution  reports 
from,  the  Trading  Floor  of  the  Exchange. 
When  not  used  for  this  purpose,  it  can 
be  used  for  other,  internal  uses.  "PC 
DOT  Fallback/PC  Multi-Terminal" 
permits  a  member  to  connect  up  to  eight 
terminals  per  PC  Super  DOT  to  send 
orders  to.  and  receive  execution  reports 
from,  the  Trading  Floor  of  the  Exchange 
or  use  it  as  a  back-up  system  in  the 
event  that  their  own,  dedicated  system 
should  fail.  "List  Processing"  enables 
firms  to  pre-load  and  maintain  up  to  200 
lists  of  stocks  of  up  to  500  market  orders 
per  list  and  direct  them  to  the  Trading 
Floor  through  Super  DOT.  "Electronic 
Mail    enables  a  firm  to  send  service 
requests  to  the  Exchange's  Dot  Service 
Desk  via  their  PC  rather  than  by 
telephone.  The  Super  DOT  order 
processing  system  can  also  be  used  to 
route  orders  to  a  member  firm's  booth  to 
be  handled  by  the  firm's  floor  broker  to 
report  orders  back  to  the  firm. 

The  Exchange  developed  these 
subsystems  and  offered  them  to  its 
membership  as  a  "software"  package 
only,  charging  what  it  deemed  to  be 
appropriate  rates.  These  software 
charges  are  still  in  force.  (See  SR- 
NYSE-67-35).  The  Exchange's  intent 
was,  and  still  is,  to  provide  the  means 
whereby  its  members  can  connect  to 
Super  DOT  using  PC  terminals  which 
they  already  own  or  can  purchase  from 
independent  vendors  of  such  equipment. 

Since  that  time,  a  number  of  the 
Exchange's  member  firm  customers 
have  asked  the  Exchange  if  it  could 
expand  its  service  by  providing  the 
necessary  hardware,  arranging  for  its 
installation,  and  then  provide  on-going 
maintenance  of  the  hardware.  Often, 
firms  find  that  they  must  purchase  the 
PC  terminal  from  one  vendor,  its 
ancillary  equipmemt  from  another,  and 
arrange  for  the  installation  of  private 
transmission  lines  from  a  third.  Then, 
after  the  initial  guarantee  or  warranty 
expires  on  the  equipment,  the  Firms  must 
locate  someone  to  maintain  it  for  them. 
These  problems  can  often  lead  to 
considerable  start-up  delays,  and 
prolonged  down-time  when  failures 
occur. 

The  Exchange  proposes  to  offer  the 
hardware  and  ancillary  equipment 
necessary  to  permit  firms  to  connect  to 
the  Super  DOT  system  and  utilize  the 
Exchange's  PC  Products  software.  Of 
course,  any  member  firm  customer  will 
still  be  able  to  purchase  the  software 


package  to  use  with  its  own  system 
without  also  purchasing  a  hardware 
system.  Full-time  maintenance  will  be 
available  on  an  hourly  charge  basis.  As 
part  of  the  installation,  the  exchange 
will  provide  testing  and  training  support. 

The  exchange  intends  to  provide  the 
equipment  necessary  for  a  member  firm 
to  subscribe  to  the  Booth  Support 
System.'  The  software  which  supports 
this  system  is  not  available  as  a 
separate  package.  The  hardware 
package  will  be  available  as  two 
options.  The  first,  called  Plan  A, 
contains  a  one-time  charge  for 
equipment  in  the  first  year,  with 
recurring  annual  software  and  hardware 
maintenance  fees.  The  second  option, 
called  Plan  B,  spreads  equipment 
charges  over  a  three-year  period  with 
recurring  annual  software  and  hardware 
maintenance  changes. 

Finally,  the  Exchange  has  proposed 
charges  for  the  "Electronic  Mail" 
system.  The  charges  are  for  hardware 
installation  and  hardware  maintenance 
only — there  is  no  software  charge  to 
customers  who  have  already  purchased 
the  "PC  DOT  Single  Terminal,"  the  "PC 
DOT  Fallback/PC  Multiple-Terminal"  or 
the  "List  Processing"  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  From  Members, 
Participants  or  Others 

The  Exchange  has  not  solicited 
comments  on  the  proposed  rule  change 
and  no  unsolicited  comments  have  been 
received. 

lU.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposal  establishing  Super  DOT  PC 
Products  hardware,  hardware 
installations  and  maintenance  fees  is 
reasonable  and  consistent  with  section 
6(b)(4)  of  the  Act  in  that  the  new 
optional  service  should  facilitate 
participation  in  NYSE's  Super  DOT  PC 
subsystems  as  members  subscribing  to 
the  service  will  be  able  to  purchase  both 
the  software  and  hardware  packages 
from  the  NYSE,  rather  than  one  or  more 
independent  vendors,  and  avoid  the 
problems  typically  associated  with 


'  The  Booth  Support  system  provides  an 
alternative  point  of  delivery  for  order*  routed  to  the 
Exchange  trading  floor. 


acquiring  hardware  services  from 
multiple  providers. 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder.  At  any  time  within  60 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.  The 
persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  persons,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  17, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Date:  )uly  20. 1968. 
lonathan  Katz, 
Secretary. 
[PR  Doc.  e&-ie906  Filed  7-26-88;  8:45  ami 
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[Release  No.  34-25927;  File  No.  SR-PSE- 
88-111 

Self-Regufatory  Organizations;  Filing 
and  immediate  Effectiveness  of 
Proposed  Rule  Change  by  Pacific 
Stock  Exchange,  Inc.,  Relating  to 
Changes  in  PSE  Rates  and  Cttarges 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  June  21, 1988,  the  Pacific 
Stock  Exchange  Incorporated  ("PSE"  or 
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"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  JI 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b-4 
of  the  Act,  is  submitting  this  rule  filing 
for  the  purpose  of  changing  the  existing 
fee  structure  of  the  PSE. 

Three  member  committees,  chaired  by 
PSE  Governors,  were  established  for  the 
purpose  of  examining  the  cost  and 
revenue  structure  of  PSE  operations  in 
Options,  Equities,  and  Data  Processing. 
The  proposed  changes  to  the  existing  fee 
structure  were  recommended  by  these 
committees.  Changes  are  designed  to 
cover  costs  of  PSE  operations  and  to 
provide  for  technological  needs  of  the 
future,  including  the  modernization  of 
the  San  Francisco  equity  trading  floor. 
In  general,  changes  in  the  fee  structure 
are  intended  to  better  reflect  the  costs  to 
the  PSE  of  providing  services  to  its 
members,  and  are  designed  to  improve 
its  competitiveness  with  other 
exchanges. 

The  proposed  changes  will  be 
imposed  on  PSE  members  only,  and  will 
not  impact  the  public* 

Opt'ons  Operations 

— ivlarket  Makers  will  be  charged  a  $600 
per  month  fee. 

— Floor  booth  monthly  fees  will  be 
increased  from  $150  to  $250  for  retail 
houses:  $300  for  clearing  firms:  and 
$400  for  stock  execution  firms.  In 
addition,  a  premium  of  $250  will  be 
charged  for  aisle  booths. 

— Badge  Fees  will  be  increased  from  $10 
to  $25  for  initial  issuance. 
Maintenance  monthly  fees  will  be 
increased  from  $15  to  $25  for  booth 
clerks,  and  a  charge  of  $50  per  month 
will  be  imposed  on  stock  firm  clerks, 
hard  badge  managers  and  all  others. 

— Trade  Comparison  Charges  will 
increase  from  $.25  to  $.30  per  trade. 
There  will  be  a  Data  Entry  Fee  of  $.02 
per  contract.  Daily  and  monthly  trade 
reports  will  be  charged  at  $50  per 
month,  plus  $.005  per  contract  to  a 
maximum  of  $500. 


'  The  Exchange  slated  in  its  filinfi  that  Ihe 
proposed  Fees  will  eliminate  a  previously  approved 
interim  monthly  fee  on  members  that  the  Exchange 
had  adopted  in  order  to  meet  its  operational, 
technology,  and  facilities  needs  (File  No.  SR-PSE- 
88-6).  See  Securities  Exchange  Act  Release  .\'o. 
25617.  April  28. 1988.  53  FP  15761. 


— Floor  brokers  will  be  charged  $.02  per 
contract  side. 

— There  will  be  a  stock  execution  charge 
of  $.001  (Vio  cent)  per  share.  Block 
trades  of  50,000  or  more  shares  will  be 
capped  at  $50.  reE  trades  are  exempt. 

— The  following  charges  are  also 
implemented:  Market  Maker  Give-Up 
Charge  of  $.075  per  contract;  Use 
Extracts  at  $.005  per  trade  plus 
development  and  production  costs;  a 
Market  Maker  Ticket  charge  to 
clearing  firms  based  on  contract 
volume. 

— ^The  fee  for  General  Access  Phones 
will  be  $100  per  month  per  firm. 

— Charges  for  PSE  Constitution  &  Rules 
(in  paperback)  will  be  $10  for 
members  and  $20  for  non-members. 

Equities  Operations 

— Membership  Fees — The  flat  monthly 
fee  of  $250  is  currently  charged  to 
specialists  only.  This  fee  will  be 
replaced  by  a  Floor  Privilege  Fee  of 
$165  per  month  charged  to  registered 
floor  members  and  registered  clerks. 

— Signature  Guarantee  Program — It  is 
proposed  that  the  annual  maintenance 
fee  be  increased  from  $50  to  $250;  that 
the  charge  for  the  first  addition  or 
deletion  be  increased  from  $50  to 
$100:  and  that  the  charges  for  each 
subsequent  change  be  increased  from 
$25  to  $50. 

— Facsimile — A  charge  of  $1,000  per 
facsimile  stamp  is  proposed. 

—There  will  also  be  a  $500  monthly 
charge  to  specialists  for  Technology 
and  equities  development  projects. 

Miscellaneous  Member  Services 

Member  services  fees  would  be 
increased  as  follows:  Application  Fee 
would  increase  from  $250  to  $350,  Lease 
Fees  would  increase  from  $300  to  $350, 
Joint  Account  Application  Fee  would 
increase  from  $250  to  $350,  Intra-firm 
and  Inter-firm  Transfer  Fee  would  each 
be  increased  from  $200  to  $250,  and  a 
charge  of  $200  is  proposed  for  the  seller 
of  a  seat.  Fees  for  the  Study  Package/ 
Test  Fee  would  be  increased  from  $30  to 
$100,  $50  of  which  would  go  towards  the 
initial  membership  fee. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Tiling  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B)  and  (C) 


below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Changes 

In  March,  1988,  PSE  established  three 
committees  to  examine  the  cost  and 
revenue  structure  of  PSE  operations. 

Options  Operations 

The  Options  Committee  was 
composed  of  three  Options  Governors, 
two  Options  members,  and  the  Chief 
Financial  Officer  of  the  PSE.  This 
Committee  had  extensive  input  from  the 
floor  members.  The  changes  in  fee 
structure  proposed  by  this  Committee 
are  designed  to  provide  revenues  that 
would  cover  the  fixed  costs  of  operating 
the  Options  trading  floor.  The  proposed 
changes  in  the  fee  schedule  are: 

Booth  Fees — Currently.  PSE  charges 
$150  per  month  per  booth.  The  proposal 
calls  for  monthly  fees  of  $250  for  retail 
houses,  $300  for  clearing  firms,  and  $400 
for  stock  execution  firms.  In  addition  to 
this  base  charge,  a  premium  of  $250 
would  be  charged  for  prime  location 
aisle  booths. 

Badge  Fees — The  current  issuance  fee 
is  $10  per  badge.  The  current  monthly 
maintenance  charge  is  $15  per  badge  for 
all  member  firm  employees.  The 
proposed  badge  fees  are:  issuance  fee — 
$25:  monthly  maintenance  charge  for 
booth  clerk — $25;  stock  firm  employees, 
hard  badge  managers,  and  all  others — 
$50. 

General  Access  Phones — General 
access  phones  on  the  trading  floor  allow 
for  expeditious  reporting  of  execution 
and  the  initiation  of  stock  orders, 
through  a  speed-dialing  system.  The 
proposed  charge  is  $100  per  month  for 
access  to  the  system. 

Market  Maker  Ticket  Charge — The 
proposed  charge  is  a  pass-through  of 
market  maker  ticket  costs  to  the  clearing 
firms.  PSE  would  pro-rate  its  costs 
based  on  volume.*  The  proposed  ticket 
charge  will  allow  PSE  to  recover  actual 
ticket  costs  and  discourage  waste. 

Trade  Comparison  Charge — A  study 
of  the  Options  trade  comparison 
function  concluded  that  the  current 
pricing  structure  does  not  cover  the  cost 
of  operations,  nor  the  value  of  the  on- 
line comparison  services.  The  proposal 


'  As  an  illustration  of  how  this  charge  would  t>e 
applied,  for  June  1988  the  PSE  was  charged 
approximately  SSSOO  for  approximately  50.000 
tickets  used.  This  cost  would  tie  prorated  among  tne 
251  Options  market  makers  based  on  the  percent 
contribution  of  each  market  maker  to  the  PSE's  total 
monthly  Options  volume. 
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calls  for  an  increase  from  $.25  to  $.30  per 
trade. 

Data  Entry  Fee — PSE  is  unique  in  that 
it  provides  an  on-line  data  entry  service 
as  an  integral  part  of  its  trade 
comparison  system.  The  proposed  data 
entry  fee  of  $.02  per  contract  is 
comparable  to  what  members  at  other 
exchanges  pay  to  third  party  service 
organizations. 

Floor  Broker  Fee— The  PSE  proposes 
to  implement  a  $.02  per  contract  side 
charge  on  all  floor  broker  executions, 
where  the  executing  broker  is  not  an 
employee  or  a  member  of  the  firm 
originating  the  order.  Floor  brokers  are 
non-retail  operations  who  execute 
transactions  on  behalf  of  others. 

Market  Maker  Give-up  Charge — A 
charge  of  $.075  per  contract  on  market 
maker  business  that  is  not  effected  by 
the  market  maker  in  person  is  proposed. 

Monthly  Report  Charge — PSE 
routinely  produces  intra-day,  daily  and 
monthly  trade  reports  for  member  firms 
and  individuals.  Currently,  only 
independent  brokers  are  charged  for 
reports  (SlOO/month).  It  is  proposed  that 
all  recipients  of  these  reports  be  charged 
$50  per  month,  plus  $.005  per  contract  to 
a  maximum  of  $500. 

Charge  for  User  Extracts — Over  the 
past  few  years,  PSE  has  developed 
customized  extracts  for  clearing  member 
firms.  Recipients  of  this  service  are 
given  tapes  or  diskettes  containing  the 
day's  trading  information  in  a  format 
which  is  compatible  with  their 
computers.  PSE  proposed  to  bill  clearing 
member  organizations  for  the  data 
processing  costs  associated  with  the 
development  of  specialized  extracts.  In 
addition,  the  proposal  calls  for  a 
monthly  charge  of  $.005  per  trade  as  it 
appears  on  the  extract. 

Stock  Execution  Fee — A  charge  on 
stock  executions  of  $.001  (l/lO  cent)  per 
share  is  proposed.  The  charge  for  block 
trades  of  50,000  or  more  shares  would  be 
capped  at  $50.  Trades  executed  on  the 
PSE  will  be  exempt  from  this  charge. 

Market  Maker  Fee— A  fee  of  $600  per 
month  on  all  market  makers  is  proposed 
to  cover  the  costs  of  supporting  the 
market  maker  trading  system.  New 
market  makers  without  trading 
experience  would  be  exempt  from  this 
fee  for  their  first  six  months  of 
membership.  This  fee  would  be 
reviewed  on  a  periodic  basis. 

Equities  Operations 

The  Equities  Committee  was 
composed  of  three  Governors,  eight 
specialists,  five  floor  brokers,  and  one 
allied  member.  The  increases  proposed 
by  this  Committee  are  designed  to 
reduce  the  current  operating  deficit  of 
the  equities  floors,  in  part  by  allocating 


operating  costs  based  on  usage.  Changes 
in  the  following  are  proposed: 

Membership  Fees — The  fiat  monthly 
fee  of  $250  is  currently  charged  to 
specialists  only.  This  fee  will  be 
replaced  by  a  Floor  Privilege  Fee  of  $165 
per  month  charged  to  register  floor 
members  and  registered  clerks.  This  fee 
of  $165  is  intended  to  cover  a  variety  of 
costs  related  to  the  ITS  system.  Quotron 
costs  relating  to  the  Autoquote  system, 
and  the  cost  of  trading  tickets  and 
forms.  This  fee  will  be  charged  to  those 
registered  floor  members  and  registered 
clerks  physically  present  on  the  floor. 

Signature  Guarantee  Program — Under 
this  program,  PSE  circulates  signatures 
of  member  firms'  employees  to  transfer 
agents  and  guarantees  that  the 
signatures  are  genuine.  The  program  had 
been  administered  by  Pacific  Clearing 
Corporation  ("PCC")  and  the  current 
rates  appear  in  the  PCC  Fee  Schedule. 
Since  the  PSE  currently  administers  the 
program,  the  schedule  of  rates  will  now 
appear  in  the  PSE  Equities  Fee  Schedule. 
It  is  proposed  that  the  annual 
maintenance  fee  be  increased  from  $50 
to  $250;  that  the  charge  for  the  first 
addition  or  deletion  be  increased  from 
$50  to  $100.  and  that  the  charge  for  such 
subsequent  change  be  increased  from 
$25  to  $50.  The  proposed  increases  are 
intended  to  cover  the  increased  costs  of 
administering  the  program. 

Facsimile  Stamps — ^Facsimile  stamps 
are  mechanically  reproduced  signatures. 
This  service  is  provided  by  the  PSE  as  a 
convenience  to  members.  The  service 
enables  participants  to  use  a  PSE 
approved  stamp  on  stock  transfers 
instead  of  physically  signing  each 
tranfer.  Currently,  participants  in  the 
Signature  Guarantee  Program  are 
permitted  to  participate  in  this  service. 
The  charge  of  $1,000  for  each  facsimile 
stamp  is  intended  to  cover  the  costs  of 
approving  the  stamp  and  monitoring  its 
use. 

Technolgy  Fee— A  fee  of  $500  per 
month  will  be  charged  to  specialists. 
This  fee  is  to  be  applied  to  equities 
development  projects.  This  fee  will  be 
reviewed  annually. 

Miscellaneous  Member  Charges 

In  order  to  cover  the  materials  and 
processing  costs  it  is  proposed  to  change 
the  member  fees  as  follows: 
—Application  fee  from  $250  to  $350 
— Joint  Account  AppUcation  fee  from 

$250  to  $350 
— Inter-Firm  and  Intra-Firm  transfer  fee 

from  $200  to  $250 
—Seat  Sale  transfer  fe»»  $200 
— New  lease  fees  from  $300  to  $350 
—Study  Package-Test  fee  from  $30  to 

$100  ($50  would  be  applied  to 

membership  fee) 


— Charges  for  the  paperback  PSE 
Constitution  and  Rules  would  be  $10 
per  member,  and  $20  per  non-member. 
PSE  has  adopted  the  proposed  rule 
changes  pursuant  to  Section  6(b)(4)  of 
the  Act,  which  requires  that  the  rules  of 
an  exchange  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members,  and 
Section  6(b)(5)  that  requires  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and.  in  general,  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PSE  does  not  believe  that  the 
proposed  rule  changes  impose  a  burden 
on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  proposed  rule  changes  are  the 
result  of  recommendations  of  member 
committees  which  were  chaired  by  PSE 
Governors  and  members.  These 
committees  had  extensive  input  from  the 
membership  community — no  written 
comments  were  received. 

III.  Commission  Hndings  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder  because  it 
establishes  or  changes  a  due.  fee.  or 
other  charge  imposed  by  the  Exchange. 
At  any  time  within  60  days  of  the  filing 
of  such  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions, 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
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may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-88-11  and  should  be  submitted  by 
August  17, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  July  20, 196& 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  88-16907  Filed  7-26-88;  8:45  am| 

BILUNG  CODE  MIO-OI-II 

[Release  No.  35-24684] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

luly  21. 1988. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s]  summarized  below.  The 
application(s]  and/or  declaration(s]  and 
any  amendment(s]  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  15. 1988  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s]  and/or 
declarant(8]  at  the  address{es)  speciHed 
below.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  flled  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

System  Energy  Resources.  Inc.  70-7467 

System  Energy  Resources,  Inc. 
("SERI").  P.O.  Box  23070.  Jackson, 
Mississippi  39225-3070,  a  subsidiary  of 
Middle  South  Utilities,  Inc.,  a  registered 


holding  company,  has  filed  a  post- 
effective  amendment  to  its  application 
pursuant  to  Sections  9(a]  and  10  of  the 
Act. 

By  order  of  the  Commission  dated 
February  19. 1988  (HCAR  No.  24583) 
{ 'February  1988  Order").  SERI  was 
authorized  to  enter  into  a  Restated  and 
Amended  Fuel  Lease,  dated  as  of 
February  29. 1988  ("Fuel  Lease"),  with 
Port  Gibson  Energy,  Inc.,  a  Delaware 
corporation.  ("Port  Gibson")  under 
which  SERI  leases  from  Port  Gibson  the 
nuclear  fuel,  including  facilities  incident 
to  its  use.  used  to  satisfy  a  portion  of  the 
fuel  requirements  of  Unit  No.  1  at  SERI's 
Grand  Gulf  Nuclear  Generating  Station. 
The  Fuel  Lease  is  currently  scheduled  to 
terminate  on  August  31. 1988 
("Termination  Date"). 

Pursuant  to  the  terms  of  the  February 
1988  Order.  SERI  consented  to  Port 
Gibson  entering  into  a  Restated  and 
Amended  Credit  Agreement,  dated  as  of 
February  29, 1988  ("Credit  Agreement") 
with  Union  Bank  of  Switzerland 
("UBS"),  certain  other  banks  ("Banks"), 
and  UBS.  as  agent  ("Agent")  for  the 
Banks  under  which  Port  Gibson 
financed  its  obligations  under  the  Fuel 
Lease.  The  Credit  Agreement  also  is 
scheduled  to  terminate  on  August  31, 
1988. 

In  order  to  extend  the  Termination 
Date.  Port  Gibson,  UBS,  the  Banks  and 
the  Agent  proposed  to  enter  into 
Amendment  No.  1  to  Credit  Agreement") 
("American  No.  1  to  Credit  Agreement") 
which  would  extend  the  Termination 
Date  to  February  28. 1989.  SERI 
proposes  to  enter  into  Amendment  No.  1 
to  Fuel  Lease  with  Port  Gibson  in  order 
to  extend  the  term  of  the  leasing 
arrangement  with  Port  Gibson  to 
February  28. 1989  and  acknowledge 
notice  and  consent  to  Amendment  No.  1 
to  Credit  Agreement,  which  consent  is 
required  under  the  Fuel  Lease. 

Middle  South  Utilities,  Inc.  (7t»-7468) 

Middle  South  Utihties,  Inc.  ("Middle 
South"),  225  Baronne  Street.  New 
Orleans,  Louisiana  70112,  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  to  its  declaration 
pursuant  to  section  12(b)  of  the  Act  and 
rule  45  thereunder. 

By  order  of  the  Commission  dated 
February  19. 1988  (HCAR  No.  24583), 
Middle  South  was  authorized  to  execute 
a  Restated  and  Amended  Guaranty, 
dated  as  February  29, 1988,  in  favor  of 
Port  Gibson  Energy,  Inc..  a  Delaware 
Corporation  ("Port  Gibson")  pursuant  to 
which  Middle  South  unconditionally 
quaranteed  the  performance  of  the 
obligations  of  its  subsidiary.  System 
Energy  Resources.  Inc.  ("SERI").  with 
respect  to  a  lease  of  nuclear  fuel  under 


the  terms  of  a  Restated  and  Amended 
Fuel  Lease  ("Fuel  Lease")  dated  as  of 
February  29. 1988.  between  SERI  and 
Port  Gibson. 

Middle  South  has  been  advised  that 
Port  Gibson  proposes  to  enter  into  a 
new  Credit  Agreement  ("Amendment 
No.  1  to  Credit  Agreement"),  with  Union 
Bank  of  Switzerland,  and  certain  other 
banks,  and  UBS  as  Agent  for  the  Banks. 
Upon  execution  and  delivery  of  the 
Amendment  No.  1  to  Credit  Agreement. 
Port  Gibson  is  willing  to  enter  into 
Amendment  No.  1  to  Fuel  Lease 
("Amendment  No.  1  to  Fuel  Lease")  in 
order  to  extend  the  term  of  the  leasing 
arrangement  of  Port  Gibson  to  coincide 
with  the  expiration  of  the  Amendment 
No.  1  of  Credit  Agreement  which  is 
February  28. 1989.  Except  for  the  change 
in  the  expiration  date.  Amendment  No.  1 
to  Credit  Agreement  and  Amendment 
No.  1  to  Fuel  Lease  will  not  change  the 
terms  of  the  respective  agreements. 

Middle  South,  as  guarantor  of  SERI's 
obligations  under  the  Fuel  Lease, 
proposes  to  acknowledge  notice  and 
consent  to  Amendment  No.  1  of  Credit 
Agreement  and  Amendment  No.  1  of 
Fuel  Lease. 

Arkansas  Power  &  Light  Company  (70- 
7538) 

Arkansas  Power  &  Light  Company 
("AP&L").  425  West  Capital.  40th  Floor. 
Little  Rock,  Arkansas  72201,  and 
electric-utility  subsidiary  of  Middle 
South  Utilities,  Inc.  ("Middle  South"),  a 
registered  holding  company  has  filed  a 
declaration  pursuant  to  sections  6(a)(2). 
7  and  12(e)  of  the  Act  and  Rules  62  and 
65  thereunder. 

AP&L  requests  authority  to  amend 
and  restate  the  Agreement  of 
Consolidation  or  Merger  constituting  its 
articles  of  incorporation  ("Charter"). 
The  proposed  Amended  and  Restated 
Articles  of  Incorporation  ("New 
Charter")  will:  (1)  Consolidate  numerous 
prior  amendment  to  AP&L's  Charter:  (2) 
adopt  the  new  Arkansas  Business 
Corporation  Act  ("New  Act")  to  govern 
the  affairs  of  AP&L  which  includes 
provisions  with  respect  to  limitation  of 
director  liability,  indemnification  of 
officers  and  directors  and  director 
conflict  of  interest:  (3)  effect  certain 
changes  in  the  provisions  with  respect 
to  voting  rights  of  common  and 
preferred  stock:  and  (4)  effect  certain 
other  changes  and  clarifications  to  the 
Charter. 

In  addition.  AP&L  seeks  to  create  a 
new  class  of  preferred  stock  with  a  par 
value  of  $0.01  per  share  ("Class  A 
Preferred"),  which  will  be  pari  passu 
with  AP&L's  outstanding  $100  Preferred 
Stock  and  $25  Preferred  Stock.  In 
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conjunction  with  the  creation  of  the 
Class  A  Preferred,  the  total  number  of 
authorized  shares  will  be  increased  by 
15  million  shares. 

The  proposals  to  adopt  the  New 
Charter  and  to  authorize  a  new  class  of 
preferred  stock  are  not  contingent  on 
one  another  and  will  be  voted  on 
separately.  AP&L  proposes  to  solicit 
proxies  for  its  October  19, 1988  Special 
Meeting  of  Shareholders  in  connection 
with  these  proposed  amendments  to  its 
Charter. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  doc.  88-16908  Filed  7-26-88:  8:45  amj 

BILLING  CODE  tOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
(License  No.  01/01-0326] 

Surrender  of  License;  Granite  State 
Capital,  Inc. 

Notice  is  hereby  given  that  Granite 
Stale  Capital,  Inc.,  7  Islington  Street, 
P.O.  Box  6564,  Portsmouth,  New 
Hampshire  03801  has  surrendered  its 
License  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Granite  State 
Capital.  Inc.  was  hcensed  by  the  Small 
Business  Administration  on  December 
29. 1983 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  July  18, 1988  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  there  from  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Company) 
Dated:  July  21,  1988. 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

|FR  Doc.  88-16947  Filed  7-26-88;  8.45  am] 

BILLING  CODE  M2S-01-M 

(Application  No.  02/02-5520] 

Esquire  Capital  Corp.;  Application  for 
License  To  Operate  as  a  Small 
Business  Investment  Company  (SBIC) 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to  13 
CFR  107.102  {§  107.102  (1988))  by  Esquire 


Capital  Corporation,  17  Battery  Place, 
Suite  1613.  New  York.  New  York  10004. 
for  a  license  to  operate  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958, 
(the  Act),  as  amended,  (15  U.S.C.  et. 
seq.) 

The  proposed  officers,  directors  and 
shareholders  are: 


i 

Percent- 

Name 

Title 

age  of 

Owner- 

stiip 

Wen-Ctiau  CtiKj,  17 

President 

9.8 

Battery  Place,  Suite 

1613,  New  York,  NY 

10004. 

Chung-Chi  CtKHJ.  17 

Secretary/ 

29 

Battery  Place,  Suite 

Treasury. 

1613,  New  Yor1»,  NY 

10004. 

Wu-Hsing  Liao,  17 
Battery  Place.  Suite 

[Director 

1613,  New  York.  NY 

10004. 

Yi-Fer>g  Ctiiang,  17 
Battery  Place.  Suite 

Director 

11.7 

1613,  New  YorK,  NY. 

Yen-Tse  Lin,  17  Battery 
Race,  Suite  1613,  New 

Director      

6.8 

York,  NY. 

Marquis  International, 

Stiarehotder .. 

392 

Inc.,  103A  Pidgeon  Hill 

Road.  Huntington,  NY 

11746. 

Ching-Tse  Lee,  17 

Stiareholder .. 

98 

Battery  Place.  Suite 

1613,  r4ew  Yor1<,  NY 

10004. 

The  Applicant  will  begin  operations 
with  a  capitalization  of  $1,000,000  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  small 
business  concerns. 

As  a  section  301(d)  Licensee  it  will 
provide  assistance  solely  to  Small 
Business  concerns  which  will  contribute 
to  a  well-balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  and  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441    L"  Street,  NW, 
Washington,  DC  20416. 


A  copy  of  this  notice  wii!  be  published 
in  a  newspaper  of  general  circulation  in 
New  York,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 
Date;  July  21. 1988. 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

[FR  Doc.  88-16915  Filed  7-26-88:  8:45  am] 

BILLING  CODE  S025-01-M 


DEPARTMENT  OF  STATE 

(Public  Notice  1071] 

Participation  of  Private-Sector 
Representatives  on  U.S.  Delegations 

As  announced  in  Public  Notice  No. 
655  (44  FR  17846).  March  23. 1979.  the 
Department  is  submitting  its  Januarj- 
July  1988  list  of  U.S.  accredited 
Delegations  which  included  private- 
sector  representatives. 

Publication  of  this  list  is  required  by 
Article  III  (c)  5  of  the  guidelines 
published  in  the  Federal  Register  on 
March  23. 1979. 

Date;  July  18. 1988. 

Frank  R.  Provyn, 

Director.  Office  of  International  Conferences. 

United  States  Delegation  to  the  20th 
Session  of  the  Subcommittee  on 
Standards  of  Training  and 
Watchkeeping,  International  Maritime 
Organization  (IMG);  London,  January 
11-15. 1988 

Representative 

Frederic  J.  Grady,  III,  Captain 
Chief.  Merchant  Vessel  Personnel 

Division.  United  States  Coast 

Guard.  Department  of 

Transportation 

Alternate  Representative 

Joseph  A.  Steen,  Commander 
Chief.  Vessel  Manning  Branch, 
Merchant  Vessel  Personnel 
Division.  United  States  Coast 
Guard.  Department  of 
Transportation 

Advisers 

Stephen  T.  Ciccalone,  Lieutenant 
Commander 

Merchant  Vessel  Inspection  and 
Documentation  Division.  United 
States  Coast  Guard,  Department  of 
Transportation 
Christopher  E.  Krusa 

Office  of  Maritime  Labor  and 
Training,  Maritime  Administration, 
Department  cf  Transportation 
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William  A.  Luther 
International  Advisor  of  the  Field 
Operations  Bureau.  Federal 
Communications  Commission 

Private  Sector  Adviser 

William  S.  Person 
Manager,  Industrial  Relations.  Rowan 
Companies,  Incorporated,  Houston. 
Texas 

United  States  Delegation  to  the 
Committee  on  Gas — 34th  Session, 
Economic  Commission  for  Europe  (ECE); 
Geneva.  January  18-21, 1988 

Representative 

George  W.  Zeigler 

Deputy  Director,  International  Energy 

Organizations  and  Policy 

Development,  Department  of  Energy 

Adviser 

Paul  E.  Behnke 
U.S.  Mission,  Geneva 

Private  Sector  Adviser 

Stewart  B.  Kean 
President,  Utility  Propane,  Elizabeth, 
New  Jersey 

United  States  Delegation  to  the  Meeting 
on  Mineral  Resources.  Antarctica; 
Wellington.  January  18-29, 1988 

Representative 

R.  Tucker  Scully 
Director,  Office  of  Oceans  and  Polar 
Affaris,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of 
State 

Advisers 

Christina  R.  Dewey 
Bureau  of  Economic  and  Business 
Affairs,  Department  of  State 
Scott  Hajost 
Office  of  the  Legal  Adviser, 
Department  of  State 
Brad  Laubach 
Minerals  Management  Service, 
Department  of  Interior 
Thomas  Laughlin 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Private  Sector  Advisers 

James  K.  Jackson 
Office  of  General  Counsel,  American 
Petroleum  Institute,  Washington. 
DC 
Lee  Kimball 
International  Institute  for 
Environment  and  Development 
Washington,  DC 


United  States  Delegation  to  the  United 
Nations  Commission  on  International 
Trade  Uw  (UNCTTRAL).  Woiking 
Gruop  on  International  Contract 
Practices  on  the  Liability  of  Operators  of 
Transport  Terminals;  New  York,  January 
18-29, 1988 

Represen  tative 

Paul  B.  Larsen 
Office  of  the  General  Counsel, 
Department  of  Transportation 

Alternate  Representative 

George  Taft 
Office  of  the  Assistant  Legal  Adviser 
for  Private  International  Law,  Office 
of  the  Legal  Adviser,  Department  of 
State 

Private  Sector  Adviser 

Patrick  J.  Falvey 
General  Counsel  and  Executive 
Director,  The  Port  of  New  York 
Authority,  New  York,  New  York 

United  States  Delegation  to  the  34th 
Session  of  the  Subconunittee  on 
Radioconununications,  International 
Maritime  Organization  (IMO);  London, 
January  25-29. 1983 

Representative 

Dana  W.  Starkweather.  Captain 
Chief,  Telecommunications  Systems 
Division,  United  States  Coast 
Guard,  Department  of 
Transportation 

Alternate  Representative 

Joseph  D.  Hersey.  Jr. 
Chief.  Marine  Radio  Policy  Branch. 
United  States  Coast  Guard, 
Department  of  Transportation 

Advisers 

Steven  C.  Hall 
Chief.  Navigational  Aids  Division, 
Defense  Mapping  Agency, 
Department  of  Defense 
William  Luther 
Field  Operation  Bureau,  Federal 
Communications  Commission 
Robert  C.  Mclntyre 
Engineer.  Private  Radio  Bureau, 
Federal  Communications 
Commission 
Larry  D.  Reed 
Engineer,  Private  Radio  Bureau, 
Federal  Communications 
Commission 

Private  Sector  Advisers 

Don  Derryberry 

Exxon  Company,  Houston.  Texas 
John  Fuechsel 

Maritime  Servicee,  Comsat  Space 
Communications  Division, 
Clarksburg,  Maryland 


United  States  Delegation  to  the 
International  Telecommunication  Union 
(ITU),  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT),  Study  Group  XVIII  (Digital 
Networks,  Including  ISDN),  Experts 
Meeting  on  Broadband  Interface 
Aspects;  Seoul,  South  Korea,  January 
25-February  5, 1988 

Representative 

William  F.  Utlaut 
Director,  Institute  for 
Telecommunications  Sciences, 
National  Telecommunications  and 
Information  Administration, 
Department  of  Commerce 

Advisers 

Gregory  P.  Bain 

National  Communication  Systems 
Frank  M.  McClelland 

National  Communication  Systems 
Neil  Seitz 
Institute  for  Telecommunication 
Sciences,  National 
Telecommunications  and 
Information  Administration, 
Department  of  Commerce 

Private  Sector  Advisers 

Rodney  J.  Boehm 
Rockwell  International,  Richardson, 
Texas 
David  R.  Cairns 
Northern  Telecom.  Inc.,  Mountain 
View,  California 
Dong-Ho  Choi 

Contel,  Inc.,  Fairfax,  Virginia 
Gary  Fishman 
AT&T  Communications,  Bedminster, 
New  Jersey 
Kent  W.  Hughes 

Pacific  Bell,  San  Ramon,  California 
Demosthenes  J.  Kostas 

GTE  Service  Corporation.  Stamford, 
Connecticut 
Marshall  Schachtman 
Bell  Communication  Research,  Red 
Bank,  New  Jersey 
Carl  Sederquist 

COMSAT,  Clarksburg,  Maryland 
Michael  E.  Varrassi 
Federal  Express  Corporation, 
Memphis,  Tennessee 
Randall  P.  Wuerfel 
IBM  Corporation.  Santa  Clara, 
California 

United  States  Delegation  to  the  Ninth 
Session  of  the  Commission  for  Basic 
Systems,  World  Meteorological 
Organization  (WMO);  Geneva,  January 
25-February  5, 1988 

Representative 

Elbert  W.  Friday,  Jr. 
Deputy  Assistant  Administrator, 
National  Weather  Service,  National 
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Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce 

Alternative  Representative 

]ames  R.  Neilon 
Chief,  International  Activities 
Division,  National  Weather  Service, 
National  Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce 

Advisers 

Albert  L.  Hernhuter 
International  Telecommunications 
Section,  National  Weather  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

W.  John  Hussey 
Acting  Director,  Landsat  Transition 
Group,  National  Environmental 
Satellite,  Data,  and  Information 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Frederick  S.  Zbar 
Chief,  Systems  Requirements  Branch, 
National  Weather  Service,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Private  Sector  Adviser 

Gordon  D.  Cartright 
Consultant  Geneva,  Switzerland 

United  States  Delegation  to  the  44th 
Session  of  the  UN  Human  Rights 
Commission  (UNHRC),  Economic  and 
Social  Council  (ECOSOC):  Geneva, 
February  1-March  11, 1988 

Representative 

The  Honorable 
Armando  Valladares,  United  States 
Representative  to  the  UN  Human 
Rights  Commission 

Representative  Ex  Officio 

The  Honorable 
Vernon  A.  Walters,  Ambassador 
Extraordinary  and  Plenipotentiary, 
Permanent  United  States 
Representative  to  the  United 
Nations 

Alternative  Representatives 

Marshall ).  Breger 

Chairman,  Administrative  Conference 
of  the  United  States 
Dennis  C.  Goodman 
Deputy  Assistant  Secretary,  Bureau  of 
International  Organization  Affairs, 
Department  of  State 
The  Honorable  Joseph  C.  Petrone 
Ambassador,  Permanent  United 
States  Representative  to  the 
International  Organizations  in 
Geneva 


The  Honorable  Alberto  Martinez  Piedra 
Bureau  of  Inter-American  Affairs, 
Department  of  State 
Maureen  Reagan 
United  States  Representative  to  the 
UN  Commission  on  the  Status  of 
Women 

Congressional  Advisers 

The  Honorable  Dante  B.  Fascell 
Chairman,  Committee  on  Foreign 
Affairs,  United  States  House  of 
Representatives 
The  Honorable  William  S.  Broomfield 
Ranking  Minority  Member,  Committee 
on  Foreign  Affairs,  United  States 
House  of  Representatives 

Advisers 

W.  Lewis  Amselem 
United  States  Mission  to  the  United 
Nations,  New  York,  New  York 
Peter  DeShazo 
Office  of  Southern  Cone  Affairs, 
Bureau  of  Inter-American  Affairs, 
Department  of  State 
William  A.  Green 

United  States  Mission,  Geneva 
Thomas  A.  Johnson 
Legal  Counselor, 
United  States  Mission,  Geneva 
William  U.  Lawrence 
Public  Affairs  Officer,  United  States 
Consulate  General,  Zagreb, 
Yugoslavia 
William  H.  Marsh 
Deputy  Chief  of  Mission,  United 
States  Mission,  Geneva 
Peter  McDevitt 

United  States  Mission,  Geneva 
Richard  K.  McKee 

Political  Counselor,  United  States 
Mission,  Geneva 
Albert  G.  Nahas 
United  States  Mission  to  the  United 
Nations,  New  York,  New  York 
Peter  Poltun 

United  States  Mission,  Geneva 
Kyle  Scott 

United  States  Mission,  Geneva 
Gordon  Stirling 
United  States  Embassy,  Port-of-Spain, 
Trinidad  and  Tobago 
Linda  Turner 
Office  of  Human  Rights  and  Women's 
Affairs,  Bureau  of  International 
Organization  Affairs,  Department  of 
State 

Private  Sector  Advisers 

Kristina  Arriaga 

Washington,  DC 
Danny  J.  Pipes 

Foreign  Policy  Research  Institute, 
Philadelphia,  Pennsylvania 


United  States  Delegation  to  the 
International  Telecommunication  Union, 
International  Telegraph  and  Telephone 
Consultative  Committee  Meeting  of  the 
World  Plan  Committee  on  the 
Development  of  Telecommunication 
Networks;  Lisbon,  Portugal,  February  3- 
10,1988 

Representatives 

Earl  S.  Barbely 
Director,  Office  of  Technical 
Standards  and  Development, 
Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Alternate  Representative 

The  Honorable  Parker  Borg 
Deputy  Coordinator  and  Director, 
Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Advisers 

George  Li 

Chief,  Facilities  and  Authorization. 
Federal  Communications 
Commission 
Christopher  Webster 
American  Embassy,  Lisbon,  Portugal 

Private  Sector  Advisers 

Cecil  R.  Crump 
District  Manager,  AT&T,  Morristown, 
New  Jersey 
Ian  M.  Lifchus     "■ 
Division  Manager,  Bell 
Communications  Research,  Red 
Bank,  New  Jersey 
Janet  E.  Martin 
Nynex  International,  White  Plains, 
New  York 
Jack  Ryan 
Supervisor,  International,  AT&T  Bell 
Laboratories,  Holmdel,  New  Jersey 
Marcel  E.  Scheidegger 
Senior  Manager,  MCI 
Telecommunications.  Rye  Brook, 
New  York 

United  States  Delegation  to  the  34th 
Session  of  the  Subconunittee  on  Safety 
of  Navigation,  International  Maritime 
Organization  (IMG);  London,  February 
8-12, 1988 

Representative 

John  P.  DeLeonardis,  Captain 
Chief,  Navigation  Systems  Safety 
Division,  Office  of  Navigation, 
United  States  Coast  Guard, 
Department  of  Transportation 

Alternate  Representative 

Edward  J.  LaRue,  Jr. 
Navigation  System  Safety  Division, 
Office  of  Navigation,  United  States 
Coast  Guard.  Department  of 
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Transportation 
Advisers 

Brian  J.  Hoyle 
Director,  Office  of  Ocean  Law  and 
Policy.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of 
State 

Daphne  Reese,  Lieutenant  (jg) 
Navigation  System  Safety  Division, 
Office  of  Navigation.  United  States 
Coast  Guard,  Department  of 
Transportation 

William  Schachte.  Captain,  USN 
Representative  for  Ocean  Policy 
Affairs,  Office  of  the  Secretary  of 
Defense,  Joint  Chiefs  of  Staff, 
Department  of  Defense 

Elroy  A.  Soluri 

Chief,  Hydrographic  Requirements 
Division,  Plans  and  Requirements 
Directorate,  Hydrographic- 
Topographic  Center,  Defense 
Mapping  Agency,  Department  of 
Defense 

George  R.  Speight,  Commander 
Chief,  Offshore  Activities  Branch, 
Office  of  Marine  Safety,  Security 
and  Environmental  Protection. 
United  States  Coast  Guard, 
Department  of  Transportation 

Private  Sector  Advisers 

W.S.  Griffin,  Jr. 
Phillips  Petroleum  Company, 
Bartlesville,  Oklahoma 
Mortimer  Rogoff 
President,  Digital  Directions 
Company,  Inc.,  Washington,  DC 

United  States  Delegation  to  the 
International  Telecommunication  Union 
(ITU).  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT),  Study  Group  VIII;  Geneva, 
Switzerland.  February  a-19, 1988 

Representative 

Gary  M.  Fereno 
Deputy  Director,  Office  of  Technical 
Standards  and  Development. 
Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Alternate  Representative 

Douglas  V.  Davis 

Common  Carrier  Bureau,  International 
Conference  Staff,  Federal 
Communications  Commission 

Advisers 

Dennis  Bodson 

National  Communications  System 
Frances  H.  Nielsen 

National  Bureau  of  Standards. 
Department  of  Commerce 
Stephen  Perschau 

National  Communications  System 


Private  Sector  Advisers 

Eugene  H.  Gavenman 
Ricoh  Corporation.  San  Jose, 
California 
Ralph  E.  Grant 

3M  Company,  St.  Paul,  Minnesota 
Richard  Holleman 

IBM  Corporation,  Purchase,  New  York 
David  C.  Shearer 

Xerox  Corporation,  Lewisville.  Texas 
Herman  R.  Silbiger 
AT&T  Bell  Laboratories.  Holmdell. 
New  Jersey 
Robert  J.  Smith 
NYNEX  Corporation.  Boston. 
Massachusetts 
Stephen  J.  Urban 
Delta  Information  Systems.  Inc., 
Horsham,  Pennsylvania 

United  States  Delegation  to  the 
International  Conference  on  Air  Law, 
International  Civil  Aviation 
Organization  (ICAO);  Montreal,  Canada, 
February  9-24-1988 

Representative 

Ted  A.  Borek 

Assistant  Legal  Adviser,  Office  of  the 
Legal  Adviser,  Department  of  State 

Alternate  Representatives 

Irene  E.  Howie 
Assistant  Chief  Counsel  for 

International  Affairs  and  Legal 

Policy,  Federal  Aviation 

Administration 
Edmond  Stohr 
United  States  Representative  to  the 

International  Civil  Aviation 

Organization  Council,  Montreal, 

Canada 

Advisers 

Louise  Maillett 
Office  of  the  Assistant  Chief  Counsel, 
International  Affairs  and  Legal 
Policy.  Federal  Aviation 
Administration 
Samuel  M.  Witten 
Office  of  the  Legal  Adviser, 
Department  of  State 

Private  Sector  Adviser 

James  L.  Casey 
Assistant  General  Counsel.  Air 
Transport  Association  of  America. 
Washington,  DC 

United  States  Delegation  to  the  Eighth 
ASEAN— United  SUtes  Dialogue: 
Washington.  February  10-11, 1988 

Representative 

The  Honorable  W.  Allen  Wallis 
Under  Secretary  of  State  for  Economic 
Affairs,  Department  of  State 

Alternate  Representative 
William  Piez 


Department  Assistant  Secretary  of 
State  for  East  Asian  and  Pacific 
Affairs,  Department  of  State 

Delegates 

Peter  Allgeier 
Assistant  U.S.  Trade  Representative 
for  Asia  and  the  Pacific,  Office  of 
the  U.S.  Trade  Representative, 
Executive  Office  of  the  President 
James  Ammerman 
Director,  Office  of  Intenational 
Banking  and  Portfolio  Investment. 
Department  of  the  Treasury 
Thomas  J.  Berger 
Deputy  Assistant  Secretary  for 
International  Monetary  Affairs. 
Department  of  the  Treasury 
Bruce  Biackman 
ASEAN  Regional  Development 
Officer.  Agency  for  International 
Development 
Robert  D.  Bourgoin 
General  Counsel,  Federal  Maritime 
Commission 
The  Honorable  Julia  Chang-Bloch 
Assistant  Administrator  for  Asian  and 
Near  Eastern  Affairs,  Agency  for 
International  Development 
The  Honorable  John  P.  Ferriter 
Deputy  Assistant  Secretary  for 
International  Energy  and  Resources 
Policy,  Bureau  of  Economic  and 
Business  Affairs,  Department  of 
State 
The  Honorable  Richard  Goldberg 
Deputy  Under  Secretary  for 
International  Affairs  and 
Commodity  Programs,  Department 
of  Agriculture 
Ralph  Johnson 
Deputy  Assistant  Secretary  for  Trade 
and  Commercial  Affairs,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 
Michael  S.  Keplinger 
Patent  and  Trademark  Office, 
Department  of  Commerce 
Michael  K.  Kirk 
Assistant  Commissioner  for  External 
Affairs,  U.S.  Patent  and  Trademark 
Office,  Department  of  Commerce 
Susan  Kuhbach 
Director,  Office  of  Policy  Import 
Administration,  Department  of 
Commerce 
Warren  A.  Lavorel 
Special  Coordinator  for  Multilateral 
Trade  Negotiations,  Office  of  the 
U.S.  Trade  Representative, 
Executive  Office  of  the  President 
The  Honorable  Eugene  Lawson 

Deputy  Under  Secretary  for  ' 

International  Affairs,  Department  of 
Labor 
Donald  McConville 
Director,  Office  of  International 
Trade,  Bureau  of  Economic  and 
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Business  Affairs,  Department  of 
State 
Cerad  L  McCowln 
Chief,  Food  and  Color  Additives 
Division,  Food  and  Drug 
Administration,  Department  of 
Health  and  Human  Services 
John  Medeiros 
Director.  Office  of  International 
Commodities.  Bureau  of  Economic 
and  Business  Affairs,  Department  of 
State 
David  Miles 
Legislative  Counsel,  Federal  Maritime 
Commission 
William  Nance 
Acting  Director,  Office  of  East  Asian 
Affairs,  Agency  for  International 
Development 
William  A.  Nitze 
Deputy  Assistant  Secretary  for 
Environment.  Health  and  Natural 
Resources.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of 
State 
Jon  Rosenbaum 
Assistant  U.S.  Trade  Representative 
for  Latin  America,  the  Caribbean 
and  Africa,  Office  of  the  U.S.  Trade 
Representative,  Executive  Office  of 
the  President 
Karl  Schwartz 
Office  in  Charge  of  ASEAN  Regional 
Programs,  Agency  for  International 
Development 
Melvin  W.  Searls,  Jr. 
Deputy  Assistant  Secretary  for  East 
Asia  and  the  Pacific,  Department  of 
Commerce 
The  Honorable  Gaston  P.  Sigur 
Assistant  Secretary  for  East  Asian 
and  Pacific  Affairs,  Department  of 
State 
Kent  Stauffer 
Acting  Director,  Office  of  Pacific 
Basin  Affairs,  International  Trade 
Administration,  Department  of 
Commerce 
David  S.  Tarbell 
Director,  International  Economic  and 
Energy  Affairs,  International 
Security  Affairs,  Office  of  the 
Secretary  of  Defense.  Department  of 
Defense 
John  Tennant 
Chief,  East  Asia  Division,  Office  of 
Project  Development,  Agency  for 
International  Development 
Harvey  J.  Winter 
Office  of  Business  Practices,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 

Advisers 

Fredi  Bove 
Acting  Director,  ASEAN  Affairs. 
Office  of  the  U.S.  Trade 
\  Representative,  Executive  Office  of 


the  President 
Rosemarie  Bowie 
Patent  and  Trademark  Office, 
Department  of  Commerce 
William  Craft 
Office  of  International  Trade,  Bureau 
of  Economic  and  Business  Affairs. 
Department  of  State 
Clarke  N.  Ellis 
Director,  Office  of  Economic  Policy, 
Bureau  of  East  Asian  and  Pacific 
Affairs,  Department  of  State 
James  Fall 
Director  Designate,  Office  of 
Developing  Nations  Finance, 
Department  of  the  Treasury 
Mary  Lee  Garrison 
Office  of  Food  Policy  and  Programs, 
Bureau  of  Economic  and  Business 
Affairs,  Department  of  State 
George  A.  Gowen,  III 
Deputy  Director,  Office  of  Economic 
Policy,  Bureau  of  East  Asian  and 
Pacific  Affairs,  Department  of  State 
Brian  Grunenfelder 
Agricultural  Economist,  Office  of 
International  Trade  Policy, 
Department  of  Agriculture 
John  P.  Harty 

Director,  International  Affairs  Staff, 
Food  and  Drug  Administration, 
Department  of  Health  and  Human 
Services 
John  Holten 
Desk  Officer,  Asia  and  the  Western 
Pacific.  Food  and  Drug 
Administration,  Department  of 
Health  and  Human  Services 
John  Hopkins 
Director,  Asia,  Africa,  and  Eastern 
Europe  Division,  International 
Trade  Policy,  Foreign  Agricultural 
Service,  Department  of  Agriculture 
Kenneth  Howland 
Deputy  Assistant  Administrator, 
International  Trade  Policy,  Foreign 
Agricultural  Service,  Department  of 
Agriculture 
Robert  Ichord 
Chief,  Office  of  Energy  and  Natural 
Resources,  Agency  for  International 
Development 
Leslie  Kautz 
Office  of  International  Economic  and 
Energy  Affairs,  Office  of  the 
Secretary  of  Defense,  Department  of 
Defense 
Elizabeth  Ken- 
Office  of  East  Asian  and  Pacific 
Affairs,  U.S.  Information  Agency 
Dean  Kline 
Office  of  Developing  Nations, 
Department  of  the  Treasury 
David  Lambertson 
Deputy  Assistant  Secretary.  Bureau  of 
East  Asian  and  Pacific  Affairs, 
Department  of  State 
Bruce  Malkin 
Office  of  Economic  Policy,  Bureau  of 


East  Asian  and  Pacific  Affairs. 
Department  of  State 
Diane  Markowitz 
Office  of  International  Trade,  Bureau 
of  Economic  and  Business  Affairs, 
Department  of  State 
Julie  Martin 
Regional  Manager,  Southeast  Asia, 
Overseas  Private  Investment 
Corporation 
James  Meenan 
ASEAN  Project  Development  Officer. 
Agency  for  International 
Development 
Marilyn  Meyers 
Director,  Office  of  Investment  Affairs. 
Bureau  of  Economic  and  Business 
Affairs,  Department  of  State 
Wayne  Molstad 

Office  of  International  Trade  Policy, 
Department  of  Agriculture 
Eric  Nelson 
ASEAN  Economic  Officer,  Agency  fu^ 
International  Development 
Jackie  Palmeroy 
Office  of  Planning  and  Economic 
Analysis,  Bureau  of  Economic  and 
Business  Affairs.  Department  of 
State 
Margaret  Ricci 
Office  of  the  U.S.  Trade 
Representative.  Executive  Office  of 
the  President 
Charles  Ries 
Special  Assistant  to  the  Under 
Secretary  for  Economic  Affairs. 
Department  of  State 
Matthew  Ryan 
Office  of  International  Trade. 
Department  of  the  Treasury 
Margaret  Sampson 

Office  of  International  Banking  and 
Portfolio  Investment,  Department  of 
the  Treasury 
Stuart  J.  D.  Schwartzstein 
Defense  Technology  Security 
Administration,  Office  of  the 
Secretary  of  Defense,  Department  of 
Defense 
Arthur  Silver 
ASEAN  Program  Officer,  Agency  for 
International  Development 
Charles  Silver 
Southeast  Asian  Desk  Officer,  Office 
of  East  Asian  and  Pacific  Affairs. 
U.S.  Information  Agency 
Joan  Sitnick 
Desk  Officer  for  Singapore  and 
Malaysia,  Office  of  Pacific  Basin 
Affairs,  Department  of  Commerce 
Betsy  Stillman 
Director,  Tropical  Products  and 
Commodities,  Office  of  the  U.S. 
Trade  Representative,  Executive 
OfTice  of  the  President 
Richard  P.  Wilson 
Director.  Office  of  Indonesia, 
Malaysia,  Brunei,  and  Singapore 
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Affairs,  Bureau  of  East  Asian  and 
Pacific  Affairs,  Department  of  State 

Private  Sector  Advisers 

William  E.  Tucker 
Chairman.  U.S.  Section.  ASEAN-U.S. 
Business  Council 
Jose  Luis  Yulo,  Jr. 
Chairman,  ASEAN  Section,  ASEAN- 
U.S.  Business  Council 

United  States  Delegation  to  the 
International  Telecommunication  Union, 
International  Telegraph  and  Telephone 
Consultative  Committee,  Study  Group  II 
(Operation  of  Telephone  Network  and 
ISDN);  Geneva,  Switzerland,  February 
15-23, 1988 

Representative 

Earl  S.  Barbely 
Director,  Office  of  Technical 
Standards  and  Development, 
Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Alternate  Representative 

Douglas  V.  Davis 
Common  Carrier  Bureau,  International 
Conference  Staff,  Federal 
Communications  Commission 

Private  Sector  A  dvisers 

Robert  W.  Madden 

AT&T,  Morristown,  New  Jersey 
Mark  T.  Neibert. 

COMSAT  World  Systems, 
Washington.  DC 

United  States  Delegation  to  the  40th 
Session  of  the  Subcommittee  on  the 
Carriage  of  Dangerous  Goods, 
International  Maritime  Organization 
(IMO);  London,  February  22-26, 1988 

Representative 

R.W.  Tanner,  Commander 
Marine  Technical  and  Hazardous 
Materials  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  United  States  Coast 
Guard,  Department  of 
Transportation 

Alternate  Representative 

P.C.  Olenik,  Lieutenant  Commander 
Marine  Technical  and  Hazardous 
Materials  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection.  United  States  Coast 
Guard,  Department  of 
Transportation 

Advisers 

C.  Hochman 
Chief.  Engineering  Branch,  Office  of 
Hazardous  Materials 
Transportation,  Research  and 
Special  Programs  Administration. 
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Department  of  Transportation 

G.T.  Jones,  Lieutenant 
Marine  Environmental  Response 
Division.  Office  of  Marine  Safety, 
Security  and  Environmental 
Protection,  United  States  Coast 
Guard,  Department  of 
Transportation 

F.K.  Thompson 
Marine  Technical  and  Hazardous 
Materials  Division.  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection,  United  States  Coast 
Guard,  Department  of 
Transportation 

Private  Sector  Adviser 

Ronald  F.  Bohn 
National  Cargo  Bureau,  Inc.,  New 
York,  New  York 

United  States  Delegation  to  the  Meeting 
of  the  Chemicals  Group  and 
Management  Committee,  Organization 
for  Economic  Cooperation  and 
Development  (OECD);  Paris,  March  2-4, 
1988 

Representative 

John  A.  Moore 
Assistant  Administrator  for  Pesticides 
and  Toxic  Substances,  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency 

Alternate  Representative 

Breck  Milroy 
Office  of  Environmental  Protection, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific 
Affairs,  Department  of  State 

Advisers 

Jane  Kim 

Office  of  International  Activities, 
Environmental  Protection  Agency 
Carl  Mazza 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency 
Margaret  Rostker 
Office  of  Pesticides  and  Toxic 
Substances,  Environmental 
Protection  Agency 
Appropriate  USOECD 
Mission  Officer.  Paris 

Private  Sector  Advisers 
Frances  Irwin 

The  Conservafion  Foundation, 

Washington,  DC 
Donald  D.  McCoUister 
Dow  Chemical  Company,  Midland, 

Michigan 


United  States  Delegation  to  the  31st 
Session  of  the  Subconunittee  on  Ship 
Design  and  Equipment,  International 
Maritime  Organization  (IMO);  London. 
March  7-11, 1988 

Representative 

Cordon  G.  Piche',  Captain 
Chief.  Marine  Technical  and 
Hazardous  Materials  Division, 
Office  of  Marine  Safety,  Security 
and  Environmental  Protection. 
United  States  Coast  Guard, 
Department  of  Transportation 

Alternate  Representative 

Charles  E.  Bills,  Commander 
Chief,  Engineering  Branch.  Marine 
Technical  and  Hazardous  Materials 
Division,  Office  of  Marine  Safety, 
Security  and  Environmental 
Protection,  United  States  Coast 
Guard,  Department  of 
Transportation 

Advisers 

Paul  J.  Pluta,  Commander 

Chief,  Compliance  and  Enforcement 
Branch,  Merchant  Vessel  Inspection 
and  Documentation  Division,  Office 
of  Marine  Safety,  Security  and 
Environmental  Protection,  United 
States  Coast  Guard,  Department  of 
Transportation 
P.A.  Richardson,  Lieutenant  Commander 

Assistant  Chief,  Engineering  Branch, 
Marine  Technical  and  Hazardous 
Materials  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection.  United  States  Coast 
Guard,  Department  of 
Transportation 
George  R.  Speight,  Commander 

Chief,  Offshore  Activities  Branch, 
Merchant  Vessel  Inspection  and 
Documentation  Division,  Office  of 
Marine  Safety.  Security  and 
Environmental  Protection,  United 
States  Coast  Guard,  Department  of 
Transportation 
J.S.  Spenser 

Chief.  Naval  Architecture  Branch. 
Marine  Technical  and  Hazardous 
Materials  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  United  States  Coast 
Guard,  Department  of 
Transportation 

Private  Sector  Advisers 

James  J.  Gaughan 
American  Bureau  of  Shipping, 
Paramus,  New  Jersey 
Michael  W.  Praught 
Earl  and  Wright  Consulting  Engineers, 
San  Francisco,California 
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United  States  Delegation  to  the  21st 
Session  of  the  Executive  Council  of  the 
Intergovernmental  Oceanographic 
Commission  of  the  United  Nations 
Educational,  ScientiHc  and  Cultural 
Organization  (UNESCO/IOC);  Paris, 
France.  March  7-15, 1988 

Representative 

Paul  M.  Wolff 
Assistant  Administrator,  National 
Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

Alternate  Representatives 

Robert  W.  Corell 
Director,  Geosciences  Directorate, 
National  Science  Foundation 
William  A.  Erb 
Director,  Office  of  Ocean  Science  and 
Polar  Affairs.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of 
State 

Advisers 

Dorothy  Bergamaschi 
Office  of  Ocean  Science  and  Polar 
Affairs,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of 
State 

Louis  B.  Brown 
Science  Associate,  Division  of  Ocean 
Sciences,  National  Science 
Foundation 

Candyce  Clark 
Office  of  International  Affairs, 
Oceanic  and  Atmospheric  Research, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Richard  Podgomy 
Chief,  International  Affairs,  National 
Ocean  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

Gregory  Withee 
Director.  National  Oceanographic 
Center,  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce 

Private  Sector  Adviser 

D.  James  Baker 
President,  Joint  Oceanographic 
Institutions,  Inc.,  Washington,  DC 

United  States  Delegation  to  the  Working 
Party  on  Facilitation  of  International 
Trade  Procedures,  Economic 
Commission  for  Europe  (ECE);  Geneva, 
March  14-18. 1988 

Representative 

Bruce  R.  Butferworth 
Chief,  Trade,  Facilitation  and 
Technical  Issues  Division,  Office  of 
International  Transportation  and 


Trade,  Department  of 
Transportation 

Advisers 

William  H.  Kenworthey,  Jr. 
Data  Systems  Manager.  Office  of  the 
Deputy  Assistant  Secretary  of 
Defense  for  Management  Systems, 
Department  of  Defense 
Alice  Rigdon 
Customs  Attache,  United  States 
Mission  to  the  Europeeui 
Communities,  Brussels 
James  Ryan 
Director,  Office  of  Data  Systems, 
United  States  Customs  Service, 
Department  of  Treasury 

Private  Sector  Advisers 

Earl  J.  Bass 

EDI,  Incorporated,  Gaithersbui^g, 
Maryland 
Thomas  P.  Colberg 

Price  Waterhouse,  Washington,  DC 
Charles  L.  Doty 

IBM  Corporation,  Lexington,  Kentucky 
Dennis  McGinnis 

North  American  Philips  Corporation, 
New  York,  New  York 
Nicole  Willenz 

Price  Waterhouse,  Chicago,  Illinois 

United  States  Delegation  to  the 
International  Telecommunication  Union 
(ITU),  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT).  Study  Group  VII,  Data 
Communications  Network;  Geneva, 
Switzerland,  March  21-31, 1988 

Representative 

Gary  M.  Fereno 
Deputy  Director,  Office  of  Technical 
Standards  and  Development, 
Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  Stale 

Advisers 

Edward  P.  Greene 
Office  of  Technology  and  Standards, 
National  Communications  System 
Gary  Keeler 

Office  of  International  Affairs, 
National  Telecommunications  and 
Information  Administration, 
Department  of  Commerce 

Private  Sector  Advisers 

Fred  M.  Burg 
AT&T  Bell  Laboratories,  Holmdel, 
New  Jersey 
Lawrence  F.  Chesto 
Aeronautical  Radio  Service,  Inc., 
Annapolis,  Maryland 
William  S.  Miller 
IBM  Corporation,  Research  Triangle 
Park,  North  Carolina 
Mark  Neibert 

COMSAT,  Clarksburg,  Maryland 


Laurie  H.  Sage 

Telenet  Corporation.  Reston,  Virginia 
Joel  M.  Snyder 

University  of  Arizona,  Tucson. 
Arizona 
Michael  E.  Varrassi 
Federal  Express  Corporation, 
Memphis.  Tennessee 

United  States,  Delegation  to  the 
Commission  on  Human  Settlements, 
11th  Session  Economic  and  Social 
Council  (ECOSQC):  New  Delhi,  April  6- 
12,1988 

Representative 

Peter  M.  Kimm 
Deputy  Assistant  Administrator, 
Office  of  Housing  and  Urban 
Programs,  Agency  for  International 
Development 

Alternate  Representatives 

Daniel  W.  Figgins,  Jr. 
U.S.  Permanent  Representative  to  the 
U.N.  Center  for  Human  Settlements. 
Nairobi 
William  D.  North 
Executive  Vice  President.  National 
Association  of  Realtors. 
Washington.  DC 

Advisers 

H.  Bernard  Glazer 
Chief,  Economic  Development 
Division,  Office  of  International 
Development  Assistance,  Bureau  of 
International  Organization  Affairs, 
Department  of  State 
Michael  Lee 
Office  of  Regional  Housing  and  Urban 
Development,  Agency  for 
International  Development,  New 
Delhi 
David  Painter 
Director,  Office  of  Regional  Housing 
and  Urban  Development,  Agency 
for  International  Development. 
Bangkok 
Lee  Roussel 
Office  of  Housing  and  Urban 
Programs,  Agency  for  International 
Development 
Howard  J.  Sumka 
Office  of  Housing  and  Urban 
Programs.  Agency  for  Internationa! 
Development 

Private  Sector  Advisers 

John  T.  Howley 
Vice  President  for  International 
Affairs,  National  Association  of 
Realtors,  Washington.  DC 
Miriam  M.  Meyer 

National  Association  of  Realtors, 
Washington,  DC 
Ralph  Pritchard 
Vice  Chairman.  International  Policy 
Committee,  National  Association  of 
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Realtors,  Washington,  DC 

United  States  Delegation  to  the  55tli 
Session  of  tlie  Maritime  Safety 
Committee,  International  Maritime 
Organization  (IMO);  London,  April  11- 
22,1988 

Representative 

J.W.  Kime,  Rear  Admiral 

Chief,  Office  of  Marine  Safety. 
Security  and  Environmental 
Protection,  United  States  Coast 
Guard,  Department  of 
Transportation 

Alternative  Representative 

James  C.  Card,  Captain 
Chief,  Merchant  Vessel  Inspection 
and  Documentation  Division, 
United  States  Coast  Guard, 
Department  of  Transportation 

Advisers 

Joseph  J.  Angelo 
Assistant  Chief,  Merchant  Vessel 
Inspection  and  Documentation 
Division,  United  States  Coast  Guard 
Department  of  Transportation 
Brian  J.  Hoyle 
Director,  Office  of  Ocean  Law  and 
Policy,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  Department  of 
State 
W.  Luther 
International  Advisor,  Field 
Operations  Bureau.  Federal 
Communications  Commission 
William  Schachte,  Captain 
Acting  Representative  for  Ocean 
Policy  Affairs,  Joint  Chiefs  of  Staff, 
Department  of  Defense 
Dana  W.  Starkweather,  Captain 
Chief,  Telecommunications  Systems 
Division,  United  States  Coast 
Guard,  Department  of 
Transportation 
Gerard  P.  Yoest 
Deputy  Chief,  International  Affairs 
Staff,  United  States  Coast  Guard, 
Department  of  Transportation 

Private  Sector  Advisers 

Joseph  J.  Cox 
Vice  President,  American  Institute  of 
Merchant  Shipping,  Washington, 
DC 
James  Dolan 

Vice  President,  American  Bureau  of 
Shipping,  Paramus,  New  Jersey 
William  S.  Griffin 

Phillips  Petroleum  Company. 
Bartlesville,  Oklahoma 
Donald  C.  Hintze,  Captain.  IJSCG,  (Ret.) 
Executive  Consultant,  National  Ocean 
Industries  Association,  Washington. 
DC 


United  States  Delegation  to  the  United 
Nations  Commission  on  International 
Trade  Law  (UNCITRAL),  2l8t  Plenary 
Session;  New  York,  April  11-22, 1988 

Representative 

Peter  H.  Pfund 
Assistant  Legal  Adviser  for  Private 
International  Law,  Office  of  the 
Legal  Adviser,  Department  of  State 

Alternate  Representative 

John  O.  Honnold 

Professor,  School  of  Law,  University 
of  Pennsylvania,  Philadelphia, 
Pennsylvania 

Adviser 

Harold  Burman 
Office  of  Private  International  Law, 
Office  of  the  Legal  Adviser, 
Department  of  State 
Robert  Rosenstock 
Legal  Counselor,  United  States 
Mission  to  the  United  Nations,  New 
York,  New  York 

Private  Sector  A  dvisers 

E.  Allen  Famsworth 

Professor,  School  of  Law,  Columbia 

University,  New  York,  New  York 

Joseph  C.  Sweeney 

Professor.  School  of  Law,  Fordham 

University,  New  York,  New  York 

United  States  Delegation  to  the 
International  Telecommunication  Union 
(ITU)  International  Radio  Consultative 
Committee  (CCIR).  Study  Group  5, 
Propagation  in  Non-Ionized  Media; 
Geneva,  Switzerland.  April  11-26, 1988 

Representative 

John  F.  Cavanagh 
Naval  Surface  Weapons  Center, 
Department  of  Defense,  Dahlgreen, 
Virginia 

Advisers 

William  A.  Daniel 
Office  of  Engineering  and  Technology. 

Federal  Communications 

Commission 
Eldon  Haakinson 
Institute  for  Telecommunication 

Sciences,  National 

Telecommunications  and 

Information  Administration, 

Department  of  Commerce,  Boulder, 

Coloroado 
Robert  Mayher 

National  Telecommunications  and 

Information  Administration. 

Department  of  Commerce 

Private  Sector  Advisers 

Robert  K.  Crane 
Thayer  School  of  Engineering, 
Dartmouth  College,  Hanover,  New 
Hampshire 


Faramaz  Davarian 
Jet  Propulsion  Laboratorj',  California 
Institute  of  Technology,  Pasadena, 
California 
David  V.  Rogers 
COMSAT  Laboratories.  Clarksburg. 
Maryland 
Howard  J.  Sartori 
Consultant.  Garland,  Texas 

United  States  Delegation  to  the 
International  Telecommunication  Union 
(ITU).  International  Radio  Consultative 
Committee  (CCIR),  Study  Group  7. 
Standard  Frequencies  and  Times- 
Signals;  Geneva.  Switzerland,  April  12- 
19,1988 

Representative 

Roger  E.  Beehler 
Manager.  N'BS  Broadcast  Services, 
National  Bureau  of  Standards. 
Boulder,  Colorado 

Advisers 

David  W.  Allan 
Chief,  Time  Scale  and  Coordination 
Group,  National  Bureau  of 
Standards,  Boulder,  Colorado 
William  Klepczynski 
Associate  Director,  Time  Service 
Division,  United  States  Naval 
Observatory,  Department  of 
Defense 
P.  Kenneth  Seidelmann 
Director,  Nautical  Almanac  Office, 
United  States  Naval  Observatory, 
Department  of  Defense 

Private  Sector  Advisers 

Alvin  G.  Bates 

Supervisor,  Time  and  Frequency 
Systems  Section,  Applied  Physics 
Laboratory,  Johns  Hopkins 
University,  Laurel,  Maryland 

Lauren  J.  Rueger 
Head,  Advanced  Technology  Planning 
Office,  Space  Department,  Applied 
Physics  Laboratory,  Johns  Hopkins 
University.  Laurel,  Maryland 

Richard  L.  Sydnor 
Group  Supervisor,  Time  and 
Frequency  Systems  Research,  Jet 
Propulsion  Laboratory,  California 
Institute  of  Technology,  Pasadena, 
California 

United  States  Delegation  to  the  22nd 
Session  af  the  Legal  and  Administrative 
Committee  and  the  37th  Session  of  the 
Consultative  Committee  of  the  Union  for 
the  Protection  of  New  Plant  Varieties 
(UPOV);  Geneva,  Switzerland,  April  IS- 
22,1988 

Representative 

H.  Dieter  Hoinkes 
Office  of  Legislation  and  International 
Affairs,  Patent  and  Trademark 
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Office.  Department  of  Commerce 

Private  Sector  Advisers 

Benjamin  Boiusky 

Administrator.  National  Association 
of  Plant  Patent  Owners, 
Washington,  DC 
Dale  L.  Porter 
General  Counsel.  Pioneer  Hybrid 
International.  Inc..  Des  Moines, 
Iowa 
William  Schapaugh 
Executive  Vice  President.  American 
Seed  Trade  Association, 
Washington,  DC 

United  States  Delegation  to  the 
Executive  Board,  United  Nations 
Children's  Fund  (UNICEF);  New  York, 
New  York,  April  18-29. 1988 

Representative 

Rita  Di  Martino 
United  Stales  Representative  to 
UNICEF 

Alternate  Representative 

Claudine  B.  Cox 

Alternate  United  States 
Representative  to  UNICEF 

Advisers 

Mary  Louise  Becker 
Office  of  Donor  Coordination,  Bureau 
for  Program  and  Policy 
Coordination,  Agency  for 
International  Development 
Margaret  E.  Colvin 
Office  of  International  Development 
Assistance,  Bureau  of  International 
Organization  Affairs.  Department  of 
State 
A.  Gordon  MacArthur 

United  States  Mission  to  the  United 
Nations,  New  York.  New  York 
Susan  Shearouse 

United  States  Mission  to  the  United 
Nations,  New  York.  New  York 
Linda  Vogel 

Associate  Director  for  Management 
and  Program  Coordination.  Office  of 
International  Health,  Public  Health 
Service,  Department  of  Health  and 
Human  Services 

Private  Sector  Adviser 

Lawrence  E.  Bruce,  Jr. 

President,  U.S.  Committee  for 
UNICEF.  New  York.  New  York 

United  States  Delegation  to  the  Steel 
Committee  Working  Party,  Organization 
for  Economic  Cooperation  and 
Development  (OECD);  Paris,  April  19-20, 
1988 

Representative 

Ralph  F.  Thompson.  Jr. 
Director.  Iron  and  Steel  Division 
Bureau  of  Industrial  Economics. 


International  Trade  Administration. 
Department  of  Commerce 

Advisers 

)ean  Bonilla 

Office  of  Special  Trade  Activities. 
Bureau  of  Economic  and  Business 
Affairs,  Department  of  State 
Janie  Hester 

Office  of  International  Economic 
Affairs.  Bureau  of  International 
Labor  Affairs,  Department  of  Labor 

Appropriate  USOECD  Mission 
Officer,  Paris 

Private  Sector  Advisers 

Frank  Fenton 

Vice  President  for  International  Trade 
and  Economics,  American  Iron  and 
Steel  Institute,  Washington,  DC 
Peter  B.  Mulloney 
Vice  President  and  Assistant  to  the 
Chairman.  United  States  Steel 
Corporation.  Pittsburgh, 
Pennsylvania 
John  J.  Sheehan 
Assistant  to  the  President  and 
Director  for  Legislative  Affairs, 
United  Steel  Workers  of  America, 
Washington,  DC 

United  States  Delegation  to  the 
Preliminary  Intergovernmental  Talks  on 
Liability  and  Compensation  for  the 
Maritime  Carriage  of  Hazardous  and 
Noxious  Substances  and  the  59th 
Session  of  the  Legal  Committee  of  the 
International  Maritime  Organization 
(IMO);  London,  April  20-29, 1988 

Preliminary  Intergovernmental  Talks 
(April  20-22,  1988) 

Representative 

Frederick  F.  Burgess.  Jr.,  Captain 
Chief,  Maritime  and  International  Law 
Division,  Office  of  Chief  Counsel. 
United  States  Coast  Guard. 
Department  of  Transportation 

Alternate  Representative 

Frederick  M.  Rosa,  Jr.,  Lieutenant 
Commander 
Office  of  Chief  Counsel.  United  States 
Coast  Guard.  Department  of 
Transportation 

Adviser 

Robert  L.  Storch.  Captain 
Chief.  Marine  Environmental 
Response  Division.  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection.  United  States  Coast 
Guard.  Department  of 
Transportation 

59th  Session  of  the  Legal  Committee, 
(April  25-29,  1988) 

Representative 

Frederick  F.  Burgess,  jr..  Captain 


Chief,  Maritime  and  Internation;il  I^ivv 
Division.  Office  of  Chief  Counsel, 
United  States  Coast  Guard. 
Department  of  Transportation 

Alternate  Representatives 

Robert  Blumberg 
Deputy  Director.  Office  of  Ocean  Law 

and  Policy.  Bureau  of  Oceans  and 

International  Environmental  and 

Scientific  Affairs,  Department  of 

State 
Frederick  M.  Rosa,  Jr.,  Lieutenant 

Commander 
Office  of  Chief  Counsel,  United  States 

Coast  Guard,  Department  of 

Transportation 

Adviser 

Robert  L.  Storch,  Captain 
Chief,  Marine  Environmental 
Response  Division.  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection.  United  States  Coast 
Guard.  Department  of 
Transportation 

Private  Sector  Advisers 

Ernest  J.  Corrado 
President.  American  Institute  of 
Merchant  Shipping,  Washington. 
DC 
Neil  D.  Hobson 

Chairman,  Maritime  Law  Association 
Committee  on  Transportation  of 
Hazardous  Substances.  New 
Orleans,  Louisiana 

United  States  Delegation  to  the 
International  Telecommunication  Union 
(ITU),  International  Radio  Consultative 
Committee  (CCIR),  Study  Group  8. 
Mobile,  Radiodetermination  and 
Amateur  Signals;  Geneva,  Switzerland. 
April  20-May  6, 1988 

Representatives 

Herbert  T.  Blaker 
Manager.  Standards  and  Certification, 
Rockwell  International.  Arlington. 
Virginia 

John  T.  Gilsenan 
Deputy  Director.  Office  of 
International  Radio 
Communications.  Bureau  of 
International  Communications  and 
Information  Policy.  Department  of 
State 

Advisers 

Paul  Arnstein 
United  States  Coast  Guard. 
Department  of  Transportation 
Victor  E.  Foose 

Federal  Aviation  Administration. 
Department  of  Transportation 
Robert  A.  Frazier 

Federal  Aviation  Administration. 
Department  of  Transportation 
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Henry  W.  Holsopple 

Naval  Electromagnetic  Spectrum 
Center,  Department  of  the  Navy 
William  A.  Luther 

Field  Operations  Bureau,  Federal 
Communications  Commission 
Robert  C.  Mclntyre 

Federal  Communications  Commission 
Larry  D.  Reed 

Federal  Communications  Commission 
Frank  L  Rose 

Federal  Communications  Commission 

Private  Sector  Advisers 

William  M.  Borman 

Motorola,  Inc.,  Washington,  DC 
James  R.  Carroll 
Sachs-Freeman  Associates,  Inc.. 
Landover,  Maryland 
Edward  Chien 
AT&T  Bell  Laboratories,  Whippany, 
New  Jersey 
William  J.  Gordon 

GTE  Airfone,  Inc.,  Washington,  DC 
Kris  E.  Hutchinson 
Aeronautical  Radio,  Inc.,  Annapolis, 
Maryland 
Yaroslav  Kaminsky 
The  Mitre  Corporation,  McLean, 
Virginia 
Ronald  J.  Lepkowski 

Alexandria,  Virginia 
Philip  T.  Porter 
Bell  Conmiunications  Research,  Inc., 
Red  Bank,  New  Jersey 
Paul  L  Rinaldo 
American  Radio  Relay  League,  Inc., 
Newington,  Connecticut 
Thomas  M.  Sullivan 

ORI,  Inc.,  Landover,  Maryland 
Daniel  Swearingen 
COMSAT— Maritime  Services, 
Washington,  DC 

United  States  Delegation  to  the  Council 
and  Committee  Meetings,  International 
Natural  Rubber  Organization  (INRO); 
Kuala  Lumpur.  April  20-28, 1988 

Committee  on  Administration,  April  20- 
22.  1988 

Representative 

Jeffrey  R.  Cunningham 
Industrial  and  Strategic  Materials 
Division.  Office  of  International 
Commodities,  Bureau  of  Economic 
and  Business  Affairs,  Department  of 
State 

Adviser 

Steven  Olsen 
U.S.  Embassy,  Kuala  Lumpur 

Private  Sector  Advisers 

Howard  G.  Chapell 

Managing  Director,  Goodyear  Orient 
Private  Ltd.,  Singapore 
Thomas  J.  Cole 

Vice  President,  Rubber  Manufacturers 


Association,  Washington,  DC 
H.  Ross  Miller 
Managing  Director,  Goodrich 
Company  Private.  Ltd..  Singapore 
Charles  B.  Pettit 
Managing  Director,  Firestone 
Singapore  Private  Ltd.,  Singapore 
James  N.  Walsh 

Director  of  Natural  Rubber  Purchases, 
Goodyear  Tire  and  Rubber 
Company,  Akron.  Ohio 

United  States  Delegation  to  the 
Committee  on  Buffer  Stock  Operations. 
Committee  on  Statistics,  and  Committee 
on  Other  Measures,  International 
Natural  Rubber  Organization  (INRO); 
Kuala  Lumpur.  April  21-24, 1988 

Representative 

Frederic  Siesseger 
Director,  Primary  Commodities 
Division,  Department  of  Commerce 

Alternate  Representative 

Jeffrey  R.  Cunningham 
Industrial  and  Strategic  Materials 
Division,  Office  of  International 
Commodities,  Bureau  of  Economic 
and  Business  Affairs,  Department  of 
State 

Adviser 

Steven  Olsen 
U.S.  Embassy,  Kuala  Lumpur 

Private  Sector  Advisers 

Howard  G.  Chapell 
Managing  Director,  Goodyear  Orient 
Private  Ltd.,  Singapore 
Thomas  J.  Cole 

Vice  President,  Rubber  Manufacturers 
Association,  Washington,  DC 
H.  Ross  Miller 
Managing  Director,  Goodrich 

Company  Private,  Ltd.,  Singapore 
Charles  B.  Pettit 
Managing  Director,  Firestone 
Singapore  Private  Ltd.,  Singapore 
James  N.  Walsh 
Director  of  Natural  Rubber  Purchases, 
Goodyear  Tire  and  Rubber 
Company,  Akron,  Ohio 

United  States  Delegation  to  the 
International  Coffee  Organization 
Council  (ICO);  London.  April  24-30. 1988 

Representative 

Jon  Rosenbaum 
Assistant  U.S.  Trade  Representative, 
Office  of  the  U.S.  Trade 
Representative,  Executive  Office  of 
the  President 

Alternate  Representative 

Ralph  F.  Ives,  III 
International  Economist,  Primary 
Commodities  Division,  Department 
of  Commerce 


Advisers 

Martin  J.  Bailey 
Economic  Advisor  to  the  Under 
Secretary  for  Economic  Affairs, 
Department  of  State 
James  Burkart 

U.S.  Embassy,  London 
Bruce  McMullen 

U.S.  Embassy,  London 
Rick  Ruebensaal 
Office  of  Food  Policy  and  Programs, 
Bureau  of  Economic  and  Business 
Affairs,  Department  of  State 
Lawrence  T.  Taylor 
Economic  Counselor,  U.S.  Embassy, 
London 

Private  Sector  Advisers 

David  Brown 

General  Foods  Corporation,  New 
York,  New  York 
John  C.K.  Buckley 

Nestle  Food  Corporation,  Purchase. 
New  York 
John  T.  Hays 

Coffees  of  Hawaii,  Honolulu,  Hawaii 
Andrew  Scholtz 

Cargill,  Inc.,  New  York,  New  York 

United  States  Delegation  to  the  Maritime 
Transport  Committee,  Organization  for 
Economic  Cooperation  and 
Development  (OECD);  Paris.  April  25-27, 
1988 

Representative 

Peter  R.  Keller 
Deputy  Director,  Office  of  Maritime 
and  Land  Transport,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 

Alternate  Representative 

Thomas  M.P.  Christensen 

Office  of  International  Activities, 
Maritime  Administration, 
Department  of  Transportation 

Adviser 

Appropriate  USOECD,  Mission  Officer, 
Paris 

Private  Sector  Adviser 

William  P.  Verdon 
United  Shipowners  of  America, 
Washington,  DC 

United  States  Delegation  to  the  World 
Intellectual  Property  Organization 
(WIPO).  Committee  of  Experts  on 
Measures  Against  Counterfeiting  and 
Piracy;  Geneva,  Switzeriand.  April  25- 
28,1988 

Representative 

Rosemarie  Bowie 
Attorney  Adviser,  Office  of 
Legislation  and  International 
Affairs,  Patent  and  Trademark 
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Office,  Department  of  Commerce 
Alternate  Representative 

Lewis  Flacks 
Policy  Planning  Adviser.  Copyright 
Office,  Library  of  Congress 

Private  Sector  Adviser 

Louise  E.  Dembeck 
Counsel  for  Intellectual  Property. 
Warner  Communications,  Inc..  New 
York.  New  York 

United  States  Delegation  to  the 
Organization  of  American  States  (OAS), 
Inter-American  Telecommunications 
Conference  (CITEL),  the  First  Special 
Meeting  and  the  XXth  Meeting  of  the 
Permanent  Executive  Committee  (COM/ 
CITEL);  Lima,  Peru,  April  25-29, 1988 

Representative 

Earl  S.  Barbely 
Director,  Office  of  Technical 
Standards  and  Development, 
Bureau  of  International 
Communications  and  Information 
Policy.  Department  of  State 

Advisers 

Daniel  Clare 
Executive  Assistant  to  the  Under 
Secretary  for  Security  Assistance. 
Science  and  Technology. 
Department  of  State 
William  Moran 

National  Telecommunications  and 
Information  Administration. 
Department  of  Commerce 

Private  Sector  Adviser 

Cecil  R.  Crump 
AT&T  Communications.  Morristown. 
New  Jersey 

United  States  Delegation  to  the 
international  Telecommunications 
Union  (ITU),  International  Telegraph 
and  Telephone  Consultative  Committee 
(CCITT),  Study  Group  XVII  (Data 
Transmission  Over  the  Telephone 
Network);  Geneva,  Switzerland,  April 
25-29, 1988 

Representative 

Gary  M.  Fereno 

Deputy  Director.  Office  of  Technical 
Standards  and  Development. 
Bureau  of  International 
Communications  and  Information 
Policy.  Department  of  Stale 

Private  Sector  Advisers 

Fred  M.  Burg 
AT&T  Bell  Laboratories.  Holmdel. 
New  lersey 
David  R.  Cairns.  )r. 
Director  of  Technology  Standards  and 
Technical  Requirements.  Northern 
Telecom,  Inc..  Research  Triangle 


Park,  North  Carolina 
Kenneth  R.  Krechmer 
Consultant.  Action  Counseling.  Palo 
Alto.  California 
Toby  L.  Nixon 

Hayes  Microcomputer  Products.  Inc.. 
Norcross,  Georgia 
Joel  A.  Wolensky 
CASE  Communications.  Inc., 
Columbia.  Maryland 

United  States  Delegation  to  the  Standing 
Group  on  Long-Term  Cooperation  (SLT), 
Organization  for  Economic  Cooperation 
and  Development/International  Energy 
Agency  (OECD/IEA);  Paris,  April  26-27, 
1988 

Representative 

The  Honorable  John  P.  Ferriter 
Deputy  Assistant  Secretary  for 
International  Energy  and  Resources 
Policy,  Bureau  of  Economic  and 
Business  Affairs,  Department  of 
State 

Alternate  Representatives 

Ann  L.  HoUick 
Director,  Office  of  Energy  Consumer 
Country  Affairs,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 
Robert  Price 
Director.  Division  of  International 
Energy  Organizations  and  Policy 
Development.  Department  of  Energy 

Adviser 

Patricia  A.  German 
Office  of  International  Affairs, 
Department  of  Energy 

United  States  Delegation  to  the 
international  Telecommunications 
Union  (ITU),  International  Radio 
Consultative  Committee  (CCIR),  Study 
Group  6,  Propagation  in  ionized  Media; 
Geneva,  Switzerland,  April  27-May  10, 
1988 

Representative 

Charles  M.  Rush 
Deputy  Director  for  Spectrum, 

National  Telecommunications  and 
Information  Administration, 
Department  of  Commerce,  Boulder, 
Colorado 

Advisers 

Jane  Perry 
Department  of  Defense,  Silver  Spring. 
Maryland 
Haim  Soicher, 
Center  for  C3  Systems,  Department  of 
the  Army,  Ft.  Monmouth,  New 
Jersey 
Arthur  D.  Spaulding 
Chief,  Propagation  Model 

Development  and  Application 
Group.  Institute  for 


Telecommunication  Sciences. 
National  Telecommunications  and 
Information  Administration. 
Department  of  Commerce.  Boulder. 
Colorado 
John  C.  Wang 

Office  of  Science  and  Technology. 
Federal  Communications 
Commission 

Private  Sector  Adviser 

Dickson  J.  Fang 
Washington  Division,  Massachusetts 
Technological  Laboratory,  Inc.. 
Bethesda,  Maryland 

United  States  Delegation  to  the  Forty- 
First  Worid  Health  Assembly  of  the 
Worid  Health  Organization  (WHO), 
Geneva,  May  2-13, 1988 

Delegates 

The  Honorable  Don  M.  Newman  (Chief 
Delegate) 

Under  Secretary  of  Health  and  Human 
Services 
The  Honorable  Robert  E.  Windom,  M.D. 
(Deputy  Chief  Delegate) 

Assistant  Secretary  for  Health,  Public 
Health  Service,  Department  of 
Health  and  Human  Services 
The  Honorable  Joseph  C.  Petrone 

Ambassador,  United  States 
Permanent  Representative  to  the 
European  Office  of  the  United 
Nations  and  Other  International 
Organizations  at  Geneva 

Alternate  Delegates 

Neil  A.  Boyer 
Director  for  Health  and 
Transportation  Programs.  Bureau  of 
International  Organization  Affairs. 
Department  of  State 

Nyle  C.  Brady 
Senior  Assistant  Administrator. 
Bureau  for  Science  and  Technology, 
Agency  for  International 
Development 

Frank  E.  Young.  M.D. 
Commissioner  of  Food  and  Drugs. 
Food  and  Drug  Administration, 
Public  Health  Service,  Department 
of  Health  and  Human  Services 

Advisers 

Kenneth  J.  Bart,  M.D. 
Agency  Director  for  Health,  Bureau 
for  Science  and  Technology,  Agency 
for  International  Development 
William  C.  Bartley 

International  Health  Attache,  U.S. 
Mission,  Geneva 
Rose  Belmont 

Associate  Director  for  Multilateral 
Programs,  Office  of  International 
Health,  Public  Health  Service, 
Department  of  Health  and  Human 
Services 
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Joe  H.  Davis 
Director,  International  Health 
Program  Office,  Centers  for  Disease 
Control.  Public  Health  Service. 
Department  of  Health  and  Human 
Services 
George  E.  Hardy,  M.D. 
Assistant  Director  (Washington 
Office),  Centers  for  Disease  Control, 
Public  Health  Service.  Department 
of  Health  and  Human  Services 
Dennis  O.  Johnsen,  D.V.M. 
National  Institutes  of  Health, 
Department  of  Health  and  Human 
Services 
Thomas  A.  Johnson 
Legal  Counselor,  U.S.  Mission, 
Geneva 
Richard  K.  McKee 
Political  Counselor,  U.S.  Mission, 
Geneva 
William  Marsh 
Deputy  Chief  of  Mission.  U.S.  Mission, 
Geneva 
Joseph  P.  Richardson 
International  Resources  Management 
Officer.  U.S.  Mission.  Geneva 

Private  Sector  Adviser 

William  Walsh.  M.D. 
Director,  Project  Hope.  Washington. 
DC 

United  States  Delegation  to  the  Fourth 
Meeting  of  the  Future  Air  Navigation 
Systems  (F/tNS)  Committee. 
International  Civil  Aviation 
Organization  (ICAO),  Montreal,  Canada, 
May  2-20, 1988 

Representative 

Robert  E.  Brown 
Deputy  Director.  Program  Engineering 
Service.  Federal  Aviation 
Administration.  Department  of 
Transportation 

Alternate  Representative 

Norman  Solat 
Chief  Scientist.  Program  Engineering 
Service.  Federal  Aviation 
Administration,  Department  of 
Transportation 

Advisers 

William  R.  Bamberg 
Air  Traffic  Control  Specialist,  ACF 
Implementation  and  Air  Traffic 
Plans  Branch,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Jerry  W.  Bradley 
Manager,  Systems  Studies  Branch, 
Federal  Aviation  Administration. 
Department  of  Transportation 

Joseph  F.  Dorfler.  Lieutenant  Colonel 
Chief.  Global  Postioning  System 
Branch.  GPS  Civil/Military 
Integration  Office,  United  States  Air 
Force,  Department  of  Defense 


Victor  E.  Foose 
Electronic  Engineer,  Systems  Studies 

Branch,  Federal  Aviation 

Administration,  Department  of 

Transportation 
John  J.  Smith 
Program  Analyst.  System 

Requirements  Branch.  Federal 

Aviation  Administration. 

Department  of  Transportation 

Private  Sector  Adviser 

Raymond  J.  Hilton 
Air  Transport  Association  of  America. 
Washington.  DC 

United  States  Delegation  to  the  Meeting 
on  Antarctic  Resources,  Antarctica: 
Wellington,  New  Zealand,  May  2-June  2, 
1988 

Representative 

R.  Tucker  Scully 
Director,  Office  of  Oceans  and  Polar 
Affairs,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of 
State 

Advisers 

John  Behrendt 
United  States  Geological  Survey. 
Department  of  Interior 
Robert  E.  Dalton 
Office  of  the  Legal  Adviser. 
Department  of  State 
Thomas  Laughlin 
National  Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce 
John  B.  Rigg 
Minerals  Management  Service. 
Department  of  Interior 
Wesley  S.  Scholz 
Bureau  of  Economic  and  Business 
Affairs,  Department  of  State 

Private  Sector  Advisers 

James  K.  Jackson 

Office  of  General  Counsel,  American 
Petroleum  Institute,  Washington. 
DC 
Lee  Kimball 
International  Institute  for 
Environment  and  Development, 
Washington,  DC 

United  States  Delegation  to  the  29th 
Session  of  the  Subcommittee  on 
Containers  and  Cargoes,  International 
Maritime  Organization  (IMO);  London. 
May  9-13, 1988 

Representative 

Joseph  J.  Angelo 
Assistant  Chief,  Merchant  Vessel 
Inspection  and  Documentation 
Division,  Office  of  Marine  Safety, 
Security,  and  Environmental 
Protection,  United  States  Coast 


Guard,  Department  of 
Transportation 

Alternate  Representative 

Richard  S.  Tweedie,  Commander 
Chief,  Standards  Development 
Branch,  Merchant  Vessel  Inspection 
and  Documentation  Division.  Office 
of  Marine  Safety.  Security,  and 
Environmental  Protection,  United 
States  Coast  Guard.  Department  of 
Transportation 

Adviser 

James  McCarthy.  Lieutenant 
Commander 
Chief.  Stability  and  Subdivision 
Section.  Marine  Technical  and 
Hazardous  Materials  Division. 
Office  of  Marine  Safety.  Security, 
and  Environmental  Protection. 
United  States  Coast  Guard, 
Department  of  Transportation 

Private  Sector  Advisers 

Kenneth  N.  Engleson.  Captain 
General  Superintendent.  Jones 
Washington  Stevedoring  Company. 
Everett.  Washington 
James  J.  McNamara,  Captain 
Chief  Surveyor.  National  Cargo 
Bureau.  New  York.  New  York 
S.  Eraser  Sammis,  Captain 
President,  National  Cargo  Bureau, 
New  York,  New  York 

United  States  Delegation  to  the 
International  Telecommunication  Union 
(ITU),  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT),  Study  Group  1  (Definition 
Operation  and  Quality  of  Service 
Aspects  of  Telegraph,  Data 
Transmission  and  Telematic  Services); 
Geneva,  Switzerland,  May  10-18, 1988 

Representative 

Douglas  V.  Davis 
Common  Carrier  Bureau,  International 
Conference  Staff,  Federal 
Communications  Commission 

Adviser 

Milton  Weiner 
Office  of  Technical  Standards  and 
Development,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Private  Sector  Advisers 

Donald  P.  Casey 
Director  of  Regulatory  Affairs.  ITT 
World  Communications,  Inc., 
Secaucus.  New  jersey 
Stephen  J.  Engelman 

COMSAT,  Washington,  DC 
Joseph  T.  Morris 

Western  Union  "^elegraph  Company, 
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Mahwalt,  New  Jersey 
Herman  R.  Silbiger 
Supervisor,  Office  Systems  Standard 
Planning.  AT&T  Laboratories, 
Holmdel,  New  Jersey 

United  States  Delegation  to  the  Fourth 
Session,  Joint  Intergovernmental  Group 
of  Experts  on  Maritime  Liens  and 
Mortgages.  International  Maritime 
Organization  (IMO),  United  Nations 
Conference  on  Trade  and  Development 
(UNCTAD);  London,  May  16-20. 1988 

Representative 

Frederick  F.  Burgess,  Captain 
Chief,  Maritime  and  International  Law 
Division,  Office  of  Chief  Counsel, 
United  States  Coast  Guard, 
Department  of  Transportation 

Alternate  Representative 

Frederick  M.  Rosa,  Lieutenant 
Commander 
Maritime  and  International  Law 
Division.  Office  of  Chief  Counsel. 
United  States  Coast  Guard, 
Department  of  Transportation 

Private  Sector  Adviser 

Emery  W.  Harper 
Maritime  Law  Association  of  the 
United  States,  New  York,  New  York 

United  States  Delegation  to  the 
International  Telecommunication  Union 
(ITU),  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT):  Study  Group  XI  (ISDN  and 
Telephone  Network  Switching  and 
Signaling);  Geneva,  Switzerland,  May 
1&-27, 1988 

Representative 

Otto  J.  Gusella, 
Executive  Director,  Exchange  Carrier 
Standards  Association,  Bethesda, 
Maryland 

Adviser 

James  R.  Moulton 
Division  670,  National  Bureau  of 
Standards,  Department  of 
Commerce 

Private  Sector  Advisers 

DiwakarG.  Can 
Department  Manager.  Computer 
Sciences  Corporation,  Falls  Church, 
Virginia 
Robin  Craig  Jepson 
Manager,  ISDN  Standards,  Bell 
Northern  Research,  Richardson, 
Texas 
Ben  C.  Levitan 

COMSAT  Corporation,  Washington, 
DC 
Vladimir  G.  Nikanorov 
Contel  Federal  Systems,  Fairfax, 
Virginia 


Gerald  H.  Peterson, 
District  Manager,  AT&T 
Telecommunications,  Bedminister, 
New  Jersey 
Michael  E.  Varrassi 
Federal  Express  Corporation, 
Memphis,  Tennessee 
Richard  E.  Weadon 

Southwest  Bell  Corporation,  St.  Louis, 
Missouri 
Milton  Weiner 

The  Mitre  Corporation,  McLean, 
Virginia 

United  States  Delegation  to  the  18th 
Session  of  the  Subcommittee  on  Bulk 
Chemicals,  International  Maritime 
Organization  (IMO);  London,  May  23-27, 
1988 

Representative 

Ronald  W.  Tanner,  Commander 
Chief,  Hazardous  Materials  Branch, 
Marine  Technical  and  Hazardous 
Materials  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  United  States  Coast 
Guard,  Department  of 
Transportation 

Alternative  Representative 

Frits  Wybenga 
Chief,  Bulk  Cargo  Section,  Marine 
Technical  and  Hazardous  Materials 
Division,  Office  of  Marine  Safety, 
Security  and  Environmental 
Protection,  United  Coast  Guard, 
Department  of  Transportation 

Advisers 

Michael  D.  Morrissette, 
Chief,  Hazard  Evaluation  Section, 
Marine  Technical  and  Hazardous 
Materials  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  United  States  Coast 
Guard,  Department  of 
Transportation 

Emmanual  P.  Pfersich 

Chief,  Compliance  and  Approval 
Section,  Marine  Technical  and 
Hazardous  Materials  Division, 
Office  of  Marine  Safety,  Security 
and  Environmental  Protection, 
United  States  Coast  Guard, 
Department  of  Transportation 

Private  Sector  Advisers 

Ralph  K.  Makarian 

Exxon  Biomedical  Sciences,  Inc.,  East 

Millstone,  New  Jersey 
William  M.  Mayberry,  Captain  {USCG, 

Ret.) 
Executive  Director,  Offshore  Marine 

Services  Association,  New  Orleans, 

Louisiana 


United  States  Delegation  to  the 
International  Telecommunication  Union 
(ITU),  2d  Session  of  the  Regional 
Administrative  Radio  Conference  To 
Establish  a  Flan  for  the  Broadcasting 
Service  in  the  Band  1 605-1  705  KHZ  in 
Region  2;  Rio  De  Janeiro,  May  23-|une  9, 
1988 

Representative 

The  Honorable  Patricia  Diaz  Dennis 
Commissioner,  Federal 
Communications  Commission 

Alternate  Representatives 

William  H.  Jahn, 
Deputy  Dirctor,  Office  of  International 

Radio  Communications,  Bureau  of 

International  Communications  and 

Information  Policy,  Department  of 

State 
Wallace  E.  Johnson 
President,  Moffet.  Larson  and 

Johnson,  P.C,  Arlington,  Virginia 
Wilson  A.  La  Follette, 
Assistant  Chief,  Policy  and  Rules 

Division,  Mass  Media  Bureau, 

Federal  Communications 

Commission 
Lawrence  M.  Palmer 
Program  Manager,  Radio  Conference 

Preparations,  National 

Telecommunications  and 

Information  Administration, 

Department  of  Commerce 

Advisers 

John  Boursy 
Mass  Media  Bureau,  Federal 
Communications  Commission 
Jonathan  David 

Chief,  International  Negotiations 
Group,  Mass  Media  Bureau,  Federal 
Communications  Commission 
Bradley  P.  Holmes 
Chief,  Policy  and  Rules  Division,  Mass 
Media  Bureau,  Federal 
Communications  Commission 
William  Meintel 
Policy  and  Rules  Division,  Mass 
Media  Bureau,  Federal 
Communications  Commission 
Larry  Olson 
Policy  and  Rules  Division,  Mass 
Media  Bureau,  Federal 
Communications  Commission 
Louis  Schwartz 
American  Consulate  General,  Rio  de 
Janeiro,  Brazil 
Freda  Thyden 
Attorney,  Policy  and  Rules  Division, 
Mass  Media  Bureau,  Federal 
Communications  Commission 
James  Todd 
Senior  Policy  Adviser,  Permanent 
Mission  of  the  United  States  to  the 
Organization  of  American  States, 
Department  of  State 


28322 


Federal  Register  /  Vol.  53.  No.  144  /  Wednesday.  July  27,  1988  /  Notices 


Francis  K.  Williams, 

Chief,  Treaty  Branch,  Office  of 
Science  and  Technology,  Federal 
Commincations  Commission 
John  Wood 
Frequency  Management  and 
Monitoring.  Voice  of  America, 
United  States  Informatoin  Agency 

Private  Sector  Advisers 

E.  Mark  Bench 
Vice  President  and  General  Manager, 
WNSR-FM,  New  York,  New  York 
Raul  R.  Rodriquez 
Attorney.  Leventhal,  Senter  &  Lerman, 
Washington.  DC 
Daniel  L.  Villanueva,  Jr. 
President.  Radio  America,  Century 
City.  California 

United  States  Delegation  to  the  40th 
Annual  Meeting  and  Associated 
Meetings,  International  Whaling 
Commission  (IWC);  Auckland.  May  24- 
June  3, 1988 

Representative 

The  Honorable  William  E.  Evans 
United  States  Commissioner 
(designate)  and  Under  Secretary  of 
Commerce  for  Oceans  and 
Atmosphere,  Department  of 
Commerce 

Alternate  Representative 

The  Honorable  Norman  Roberts 
Deputy  United  States  Commisisoner 

Congressional  Staff  Advisers 

Svend  Brandt-Erichsen 
Legislative  Assistant.  Committee  on 
Commerce.  Science  and 
Transportation.  United  States 
Senate 
Tom  Melius 
Staff  Member,  Committee  on 
Merchant  Marine  and  Fisheries, 
United  States  House  of 
Representatives 
Lori  Williams 

Counsel,  Committee  on  Merchant 
Marine  and  Fisheries,  United  States 
House  of  Representatives 

Advisers 

Daniel  Bodansky 
Office  of  the  Legal  Adviser, 
Department  of  State 
James  Brennan 
Deputy  General  Counsel,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 
Robert  Brownell 
United  States  Fish  and  Wildlife 
Service,  Department  of  the  Interior 
Donald  Carr 
Office  of  the  Assistant  Attorney 
General,  Department  of  Justice 
Anne  Crichton 


Office  of  the  Solicitor.  Department  of 
the  Interior 

Claudia  Kendrew 
Office  of  Oceans  and  Polar  Affairs, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific 
Affairs,  Department  of  State 

Becky  Rootes 
Office  of  International  Affairs. 
National  Marine  Fisheries  Service. 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Dean  Swanson 
Office  of  International  Affairs, 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce 

Michael  Tillman 
Office  of  Protected  Resources, 

National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Private  Sector  Advisers 

Nancy  Azzam 
Windstar  Foundation,  Golden  Valley, 
Minnesota 
Arnold  Brower 
Alaska  Eskimo  Whaling  Commission, 
Barrow,  Alaska 
Richard  Ellis 

Oceanic  Society,  New  York,  New 
York 
Darrell  Kava 

Secretary,  Alaska  Eskimo  Whaling 
Commission,  Barrow,  Alaska 
Thomas  Napageak 

Chairman.  Alaska  Eskimo  Whaling 
Commission,  Barrow,  Alaska 
Nolan  Solomon 
Treasurer.  Alaska  Eskimo  Whaling 
Commission.  Barrow,  Alaska 
Lee  J.  Weddig 
Executive  Vice  President.  National 
Fisheries  Institute.  Washington.  DC 

United  States  Delegation  to  the 
International  Teleconununication  Union 
(ITU),  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT),  Study  Group  III  (Tariff 
Principles,  Including  Accounting); 
Geneva.  Switzerland,  May  30-June  7, 
1988 

Representative 

Earl  S.  Barbely 
Director.  Office  of  Technical 
Standards  and  Development, 
Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Advisers 

Wendell  R.  Harris 

Assistant  Bureau  Chief/International. 


Common  Carrier  Bureau,  Federal 
Communications  Commission 
Gary  Keeler 
Telecommunication  Policy  Specialist. 
National  Telecommunications  and 
Information  Administration, 
Department  of  Commerce 

Private  Sector  Advisers 

Wanda  Glanzman 

Regulatory  Manager,  TELENET 
Communications  Corporation, 
Reston,  Virginia 
Roger  Hubbell, 
Consultant,  Puerto  Rico  Telephone 
Company,  Washington,  DC 
John  D.  Klemm, 
Director,  Rates  and  Tariffs,  Mobile 
Marine  Radio.  Inc..  Mobile. 
Alabama 
Ivor  Knight 
Director.  International  Systems 
Standard,  COMSAT,  Washington, 
DC 
Wendell  E.  Lind 
Division  Manager,  Network  Rates, 
AT&T,  Bridgewater,  New  Jersey 
Peter  D.  Montano 
Telecommunications  Consultant, 
Telecommunications  Relations. 
IBM.  Purchase.  New  York 
John  O'Boyle 

Vice  President.  W  U  Worid 
Communications,  Secaucus,  New 
Jersey 
Marcel  Scheidegger 
Manager.  International  Finance,  MCI 
International,  Inc..  Rye  Brook,  New 
Jersey 

United  Stales  Delegation  to  the  40th 
Session  of  the  Executive  Council,  World 
Meteorological  Organization  (WMO); 
Geneva.  June  6-16, 1988 

Alternate  Member 

Elbert  W.  Friday.  Jr. 
Assistant  Administrator  for  Weather 
Services.  National  Weather  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Advisers 

Eugene  W.  Bierly 
Director.  Division  of  Atmospheric 
Sciences,  National  Science 
Foundation 

James  L.  Rasmussen 
Director.  Office  of  Meteorology, 
National  Weather  Service,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Teresa  D.  Hobgood 
Office  of  United  Nations  System 
Budgets.  Bureau  of  International 
Organization  Affairs,  Department  of 
State 


Private  Sector  Advisers 

Gordon  D.  Cartwright 

Consultant,  Geneva,  Switzerland 
John  S.  Perry 
Executive  Secretary,  Committee  on 
Atmospheric  Sciences/Climate. 
National  Academy  of  Sciences, 
Washington,  DC 

United  States  Delegation  to  the 
International  Telecommunication  Union 
(ITU),  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT).  Study  Group  XVni  (Digital 
Networks,  Including  ISDN);  Geneva, 
Switzerland,  June  6-17, 1988 

Represen  ta  live 

William  F.  Utlaut 
Director,  Institute  for 
Telecommunication  Sciences, 
National  Telecommunications  and 
Information  Administration, 
Department  of  Commerce,  Boulder, 
Colorado 

Alternate  Representative 

Gary  M.  Fereno 
Deputy  Director,  Office  of 
Telecommunications  and 
Information  Standards,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

Wendell  R.  Harris 
Assistant  Bureau  Chief/International. 
Common  Carrier  Bureau,  Federal 
Communications  Commission 
Gary  Keeler 
National  Telecommunications  and 
Information  Administration, 
Department  of  Commerce 
Stephen  Perschau 
C)ffice  of  Technical  Standards, 
National  Communications  System 

Private  Sector  Advisers 

Stephanie  M.  Boyles 
Segment  Manager,  Bell  South 
Corporation,  Atlanta,  Georgia 
David  R.  Cairns,  Jr. 
Director,  Technology  Standards  and 
Technical  Requirements,  Northern 
Telecom,  Inc.,  Mountain  View, 
California 
Dong  Ho  Choi 

Contel  Corporation,  Fairfax,  Virginia 
Gary  Fishman 
District  Manager,  AT&T,  Bedminster, 
New  Jersey 
Ivor  N.  Knight 
Director,  International  Systems 
Standard,  COMSAT,  Washington, 
DC 
Demosthenes  J.  Kostas 
Manager,  Technical  Standards,  GTE, 
Stamford,  Connecticut 


Federal  Register  /  Vol.  53,  No.  144  /  Wednesday,  July  27,  1988  /  Notices 


28323 


Marshal  G.  Schachtman 

District  Manager,  Bellcore,  Red  Bank, 
New  Jersey 
Richard  E.  Weadon 
Southwestern  Bell  Corporation.  St. 
Louis,  Missouri 

United  States  Delegation  to  the  Fifth 
Annual  Meeting  of  the  Council  of  the 
North  Atlantic  Salmon  Conservation 
Organization  (NASCO);  Reykjavik 
Iceland,  June  13-17, 1988 

Commissioners 

The  Honorable  Allen  E.  Peterson,  Jr. 
Director,  Northeast  Fisheries  Center. 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmosphere 
Administration,  Department  of 
Commerce 
The  Honorable  Richard  A.  Buck 
Chairman,  Restoration  of  Atlantic 
Salmon  in  America,  Inc.,  Savannah, 
Georgia 
The  Honorable  Frank  E.  Carlton 
Vice  President,  National  Coalition  for 
Marine  Conservation,  Inc., 
Savannah,  Georgia 

Congressional  Staff  Advisers 

James  McCallum 
Committee  on  Merchant  Marine  and 
Fisheries,  United  States  House  of 
Representatives 
Jeffrey  R.  Pike 
Senior  Professional  Staff,  Committee 
on  Merchant  Marine  and  Fisheries, 
United  States  House  of 
Representatives 

Advisers 

Vaughn  C.  Anthony 
Northeast  Fisheries  Center,  National 
Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 
Howard  Larson 
United  States  Fish  and  Wildlife 
Service,  Department  of  the  Interior 
H.  Stetson  Tinkham 
Office  of  Fisheries  Affairs,  Bureau  of 
Oceans  and  International 
Environmental  and  Scientific 
Affairs,  Department  of  State 

Private  Sector  Advisers 

William  J.  Brennan 
Commissioner,  Department  of  Marine 
Resources,  Augusta,  Maine 
Davis  F.  Eagan 
Chairman,  Connecticut  River  Atlantic 
Salmon  Commission,  New  Haven, 
Connecticut 
Robert  A.  Jones 

Chairman,  Atlantic  Salmon 
Management  Plan  Team,  New 
England  Fishery  Management 
Council,  Danvers,  Massachusetts 


United  States  Delegation  to  the  20th 
Session  of  the  Subcommittee  on 
Lifesaving  Search  and  Rescue  (I,SR). 
International  Maritime  Organization 
(IMO);  London.  |une  13-17.  1988 

Representative 

Robert  L.  Markie.  jr 
Merchant  Vessel  Inspeciion  and 
Documentation  Division  Office  of 
Marine  Safety.  Security  and 
Environmental  Protection  United 
States  Coast  Guard.  Department  of 
Transportation 

Alternate  Representative 

Samuel  E.  Wehr 
Merchant  Vessel  Inspection  and 
Documentation  Division  Office  of 
Marine  Safety.  Security  and 
Environmental  Protection  United 
States  Coast  Guard  Department  of 
Transportation 

Advisers 

Kurt  H.  Heinz 
Merchant  Vessel  Inspection  and 
Documentation  Division.  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection.  United 
States  Coast  Guard.  Department  of 
Transportation 

Dan  E.  Lemon 
Search  and  Rescue  Division.  Office  of 
Operations,  United  States  Coast 
Guard,  Department  of 
Transportation 

Private  Sector  A  dvisers 

Margaret  M.  McMillan 
President.  McMillan  Offshore  Survival 
Technology,  Lafayette,  Louisiana 
James  Karl  Nelson,  Jr. 
Assistant  Professor,  Texas  A&M 
University,  College  Station,  Texas 

United  States  Delegation  to  the  United 
Nations  Educational,  Scientific,  and 
Cultural  Organization  (UNESCO) /World 
Intellectual  Property  Organization 
(WIPO),  Committee  of  Governmental 
Experts  on  the  Evaluation  and  Synthesis 
of  Principles  on  Various  Categories  of 
Works;  Geneva,  Switzerland,  June  27- 
July  1, 1988 

Representative 

Ralph  Oman 
Register  of  Copyrights,  Copyright 
Office,  Library  of  Congress 

Alternate  Representative 

Lewis  Flacks 
Policy  Planning  Adviser,  Copyright 
Office,  Library  of  Congress 

Adviser 

Richard  Owen 
Attorney-Adviser,  Patent  and 
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Trademark  Office.  Department  of 
Commerce 

Private  Sector  Advisers 

Norman  Allerman 
Vice-F»resident.  Motion  Picture  Export 
Association  of  America,  New  York, 
New  York 
John  Baumgarten 
Proskauer.  Rose,  Goetz,  and 
Mendelsohn,  Washington,  DC 
Morton  David  Goldberg 
Schwab,  Goldberg,  Price,  and  Dannay, 
New  York,  New  York 
Eric  Smith 
Counsel,  Intellectual  Property 
Alliance,  Washington,  DC 

United  States  Delegation  to  the 
International  Maritime  Organization 
(IMO).  33d  Session  of  the  Subcommittee 
on  Stability  and  Load  Lines  and  on 
Fishing  Vessels  Safety;  London.  }uly  4-8. 
1988 

Representative 

John  S.  Spencer 
Chief,  Naval  Architecture  Branch, 
Marine  Technical  and  Hazardous 
Materials  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  United  States  Coast 
Guard.  Department  of 
Transportation 

Alternate  Representative 

H.  P.  Cojeen 
Assistant  Chief.  Naval  Architecture 
Branch.  Marine  Technical  and 
Hazardous  Materials  Division, 
Office  of  Marine  Safety,  Security 
and  Environmental  Protection, 
United  States  Coast  Guard, 
Department  of  Transportation 

Advisers 

Glenn  W.  Anderson,  Lieutenant 
Commander 

Chief,  Stability  Section,  Naval 
Architecture  Branch,  Marine 
Technical  and  Hazardous  Materials 
Division,  Office  of  Marine  Safety, 
Security  and  Environmental 
Protection.  United  States  Coast 
Guard.  Department  of 
Transportation 
Randall  Gilbert.  Lieutenant 

Naval  Architecture  Branch,  Marine 
Technical  and  Hazardous  Materials 
Division.  Office  of  Marine  Safety, 
Security  and  Environmental 
Protection,  United  States  Coast 
Guard,  Department  of 
Transportation 

Private  Sector  Adviser 

Robert  D.  Tagg 
Herbert  Engineering  Corporation,  San 
Francisco.  California 

(FR  Doc.  88-16855  Filed  7-26-88;  8:45  am) 
8ILUNG  COOe  4710-1V-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

Environmental  Impact  Statement; 
Travis  and  Williamson  Counties,  TX 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACnOM:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Travis  and  Williamson  Counties, 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gamaliel  E.  Olvera,  District  Engineer, 
Federal  Highway  Administration.  826 
Federal  Office  Building.  Austin.  Texas 
78701.  Telephone:  (512)  482-5966. 

SUPPLEMENTARY  INFORMATION!  The 

FHWA,  in  cooperation  with  the  Texas 
State  Department  of  Highways  and 
Public  Transportation  (TSDHPT), 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  a  proposal  to 
construct  a  multiple  lane,  controlled 
access  highway  on  300-400  feet  of  right- 
of-way  in  Travis  and  Williamson 
Counties.  The  proposed  facility  which  is 
commonly  referred  to  as  Mokan  and 
which  has  been  designated  as  State 
Highway  130,  would  extend  from  US  183 
east  of  Austin  to  IH  35  north  of 
Georgetown.  The  proposed  facility 
would  generally  parallel  IH  35  to  the 
east.  Included  in  the  proposal  are 
interchanges  as  US  183.  US  290.  SH  45 
(the  Austin  Outer  Loop).  US  79,  and  IH 
35.  The  EIS  will  consider  several  build 
alternatives  along  with  a  no-build 
alternative. 

The  proposed  project  is  an  important 
linkage  in  the  regional  transportation 
system.  It  is  needed  to  relieve  the 
present  and  projected  traffic  demands 
on  the  existing  area  roadway  network, 
particularly  IH  35.  In  light  of  the  stress 
being  placed  on  the  existing 
transportation  system,  it  is  clear  that 
additional  highway  capacity  is  needed 
to  adequately  handle  present  traffic 
demands  plus  the  additional  demands 
generated  by  anticipated  future  growth. 

There  are  currently  no  plans  to  hold  a 
formal  scoping  meeting  for  the  proposed 
project.  A  public  meeting  and  a  public 
hearing  will  be  held.  Public  notices  will 
be  given  of  the  date,  time,  and  place  of 
each.  The  environmental  assessment  is 
available  for  review  by  the  public  or  any 
interested  party.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identifed.  comments  and  suggestions  are 
invited  from  all  interested  parties. 


Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on  July  18. 1988. 

Gamaliel  E.  Olvera. 

District  Engineer. 

|FR  Doc.  88-16854  Filed  7-26-68;  8:45  am] 

BILLING  CODE  4«ia-22-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  EX88-2:  Notice  11 

Officine  Alfieri  Maserati  S.p.A^  Petition 
for  Temporary  Exemption  From 
Federal  Motor  Vehicle  Safety  Standard 
No.  208 

Officine  Alfieri  Maserati  S.p.A. 
(Maserati]  of  Modena,  Italy,  through 
Maserati  Automobiles  Incorporated 
(MAI)  of  Baltimore,  MD,  has  petitioned 
for  a  temporary  exemption  from  the 
passive  restraint  requirements  of  Motor 
Vehicle  Safety  Standard  No.  208, 
Occupant  Restraint  Systems,  which 
would  cover  vehicles  manufactured 
from  April  1, 1988,  to  September  1. 1989. 
The  basis  of  the  petition  is  that 
compliance  would  cause  substantial 
economic  hardship.  If  an  exemption 
cannot  be  granted  on  that  basis, 
petitioner  requests  that  an  exemption  be 
granted  on  the  basis  that  it  would 
otherwise  be  prevented  from  selling  a 
motor  vehicle  whose  overall  level  of 
safety  equals  or  exceeds  that  of  a  non- 
exempted  motor  vehicle. 

This  notice  of  receipt  of  the  petition  is 
published  in  accordance  with  the 
regulations  of  the  National  Highway 
Traffic  Safety  Administration  (49  CFR 
Part  555).  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
petition. 

A  manufacturer  is  eligible  to  apply  for 
a  hardship  exemption  if  its  total  motor 
vehicle  production  in  its  most  recent 
year  of  production  does  not  exceed 
10,000.  as  determined  by  the  NHTSA 
Administrator  (15  U.S.C.  1410(d)(1)). 
During  the  12-month  period  ending 
March  31. 1988.  a  total  of  3,412  Maserati 
vehicles  were  produced,  a  portion  of 
which  were  imported  into  the  United 
States.  However,  two  other  motor 
vehicle  manufacturers,  Chrysler 
Corporation  and  G.B.M.  S.p.A.  (Benelli 
motorcycles),  hold  interests  in  Maserati. 
The  threshhold  of  eligibility  would  be 
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exceeded  if  the  world-wide  production 
totals  of  these  manufacturers  were 
added  to  that  of  Maserati. 

As  discussed  below,  NHTSA  has 
tentatively  concluded  that  the 
threshhold  of  eligibility  is  not  exceeded. 
The  agency  believes  that  there  are  two 
general  issues  concerning  whether 
Maserati's  eligibility  is  affected  by  its 
relationships  with  other  manufacturers. 
The  first  issue  is  whether  Maserati  can 
be  considered  the  manufacturer  of  any 
vehicles  other  than  the  3.412  Maseratis 
cited  aboved.  with  the  possible  result 
that  the  10,000  limit  is  exceeded.  This 
question  can  be  answered  in  the 
negative  since,  based  on  information 
available  to  NHTSA,  Maserati  does  not 
have  any  involvement  in  the 
manufacture  of  vehicles  by  another 
person. 

The  second  and  more  difficult  issue  is 
whether  persons  other  than  Maserati 
can  be  considered  to  manufacture  the 
3,412  Maseratis.  The  National  Traffic 
and  Motor  Vehicle  Safety  Act  does  not 
include  any  provision  indicating  that  a 
person  is  a  manufacturer  of  a  vehicle  by 
virtue  of  ownership  or  control  of  another 
person  that  is  a  manufacturer. 

NHTSA  has  stated,  however,  that  a 
person  may  be  a  manufacturer  of  a 
vehicle  manufactured  by  another  person 
if  the  first  person  has  a  sufficiently 
substantial  role  in  the  manufacturing 
process  that  it  can  be  deemed  to  be  a 
sponsor  of  the  vehicle.  The  agency 
considers  the  statutory  definition  of 
"manufacturer"  (15  U.S.C.  1391(5))  to  be 
sufficiently  broad  to  include  sponsors, 
depending  on  the  circimistances.  See  50 
FR  14596,  April  12, 1985.  and  September 
18, 1987  letter  to  General  Motors.  In  the 
present  instance,  the  vehicles  for  which 
exemption  is  sought  were  designed  and 
engineered  by  Maserati  without 
assistance  from  Chrysler  or  G.B.M.,  and 
they  will  be  imported  and  sold  by  a 
distribution/dealer  network  which  is 
independent  of  Chrysler  and  G.B.M. 
Accordingly,  NHTSA  concludes  that 
neither  Chrysler  nor  G.B.M.  are 
manufacturers  of  Maserati  passenger 
cars  by  virtue  of  being  a  sponsor. 

Maserati/MAI  argue  that 
"notwithstanding  a  good  faith  effort  to 
research  and  develop  passive  restraints 
over  the  last  seven  (7)  years,  significant 
financial  hardships  prevented  the 
Company  from  developing  a  passive 
system  in  time  to  comply  with  the 
phase-in  requirements."  Through  1981. 
Maserati  produced  only  350  cars  a  year 
for  all  markets,  but  at  the  end  of  1982 
introduced  the  Biturbo  series  with  the 
intent  of  providing  vehicles  of  broader 


appeal.  Present  management  took 
control  of  Maserati  at  the  end  of  1984, 
and  "investments  by  minority 
shareholders  during  late  1986"  allowed 
Maserati  to  begin  a  new  round  of 
product  development  in  1987.  These 
investments  were  also  required  for  its 
expenditure  "of  significant  sums  on 
Chrysler-oriented  programs  and 
programs  to  enhance  fuel  economy  and 
improve  emission  control."  No 
Maseratis  were  manufactured  for  the 
U.S.  market  between  September  1987 
and  April  1988.  However,  before 
September  1, 1988.  Maserati  intends  to 
import  revised  variations  of  its  Biturbo 
series  and  a  new  larger  sport  coupe 
which  will  be  manufactured  between 
April  1. 1988,  and  September  1, 1988 
("the  1988  period").  The  petitioner  seeks 
exemption  for  these  vehicles,  as  well  as 
for  those  produced  between  September 
1. 1988.  and  September  1. 1989  ("the  1989 
period").  Maserati  estimates  that 
importation  for  the  1988  period  will  be 
400  units  excluding  convertibles,  and. 
for  the  1989  period.  1.500  units  excluding 
convertibles.  To  comply  with  the  phase- 
in  requirements  of  Standard  No.  208  at 
these  production  levels.  25%  of  the  1988 
period  imports  (or  100  vehicles)  would 
have  to  be  equipped  with  passive 
restraints,  and  40%  of  cars  imported  in 
the  1989  period  (or  600  vehicles). 
Maserati/MAI  argue  that  Maserati  is  not 
capable  of  producing  these  cars,  and 
that  even  if  it  were,  the  cost  to  conform 
"would  impose  an  enormous  financial 
hardship  on  the  Company." 

More  specifically,  Maserati  states  that 
a  feasibility  study  of  passive  restraints 
was  conducted  in  1981,  which  was  not 
pursued  in  the  aftermath  of  the  agency's 
rescission  of  the  rule  later  that  year.  In 
1984,  when  the  current  phase-in 
requirement  was  adopted,  Maserati's 
limited  resources  did  not  allow  the 
immediate  devotion  of  money  and 
manpower  to  a  passive  restraint 
program,  especially  in  view  of  the  "on 
again  off  again"  history  of  the  passive 
restraint  requirement,  and  the 
possibility  that  mandatory  seat  belt 
laws  might  nullify  the  requirement.  In 
the  spring  of  1985  the  petitioner 
contacted  a  German  consultant  who 
developed  a  system  which  "was  not 
well  received  at  Maserati.  The 
dissatisfaction  focused  on  the  system's 
unattractive  and  'cheap'  appearance 
which  would  not  meet  with  customer 
acceptance*  *  *  *"  The  same 
consultant  subsequently  developed  a 
motorized  belt  system  in  1986,  but 
Maserati  concluded  that  it  "was  quite 
complex  and  of  questionable 


adaptability  to  Maserati  vehicles." 
Maserati  thereafter  concluded  it  would 
have  to  develop  an  airbag  system,  which 
it  could  install  in  100%  of  its  production 
including  convertibles,  instead  of  a 
motorized  system  which  it  could  install 
only  in  non-convertibles  destined  for  the 
U.S.  Under  its  current  plans,  production 
of  driver  side  air  bags  will  commence  by 
May-June  1989,  with  passenger  side 
airbag  production  beginning  6  to  8 
months  later.  Thus,  the  company 
believes  it  has  made  a  good  faith  effort 
to  meet  the  standard. 

With  respect  to  economic  hardship, 
during  the  period  Maserati  was 
investigating  the  feasibility  of  passive 
restraints,  the  company  incurred  severe 
losses,  principally  due  to  declining  sales. 
In  1985.  at  1988  exchange  rates,  it  lost 
over  $14,000,000.  which  increased  to 
almost  $26,000,000  in  1986  with  even 
greater  losses  anticipated  for  1987. 
Denial  of  the  petition  would  result  in  the 
halting  of  U.S.  Maserati  sales  (20-30%  of 
its  total),  which  it  views  as  a  "fatal 
blow",  as  well  as  closure  of  MAI. 
Maserati  views  an  exemption  as  in  the 
public  interest  and  consistent  with  the 
objectives  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  because  of  the 
low  safety  impact  of  the  small  number 
of  vehicles  involved,  and  the  fact  that 
the  exempted  vehicles  will  have  three- 
point  restraint  systems  in  the  rear  seat 
as  well  as  the  front.  An  exemption  will 
allow  development  and  introduction  of 
air  bags  (rather  than  passive  belts),  first 
on  the  driver  side,  and  within  six 
months,  on  the  passenger  side  too. 
Maserati  also  expresses  a  willingness 
"to  undertake  a  reasonable  seat  belt  use 
program  during  the  1988  and  1989 
(exempted)  periods  through  a  direct 
mailing,  an  advertising  campaign,  or 
similar  program." 

Maserati  has  also  petitioned  for 
exemption  on  an  alternate  basis. 
Heretofore  NHTSA  has  discouraged 
petitioners  from  so  doing,  on  the 
grounds  that  an  exemption  can  be 
provided  only  on  one  basis.  However, 
the  agency  has  concluded  that  there  is 
no  legal  reason  why  a  petitioner  cannot 
petition  on  more  than  one  basis,  even 
though  an  exemption,  if  granted,  will  be 
based  on  only  one  petitioner's 
argument's.  Maserati  argues  that  an 
exemption  would  permit  it  to  sell  a 
vehicle  whose  overall  level  of  safety 
equals  or  exceeds  that  of  a  non- 
exempted  one.  Such  an  exemption 
would  cover  the  importation  of  up  to 
2.500  vehicles  in  any  12-month  period 
that  the  exemption  is  in  effect. 
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Maserati's  planned  importation  for  the 
1988  and  1989  periods  would  be  far  less 
than  this  amount.  MAI  would  import 
vehicles  containing  a  safety  belt 
interlock  system  "which  would  prevent 
the  starting  of  the  vehicle  unless  the 
driver's  and,  if  occupied,  the  passenger's 
safety  belts  were  attached."  Such  a 
system  would  be  installed  on  all  of  the 
vehicles  and  not  symply  the  percentages 
subject  to  the  phase-in  requirements, 
thus  assuring  "a  greater  level  of  motor 
vehicle  safety  than  compHcance  with 
the  passive  restraint  phase-in  would 
achieve."  Assembly-line  installation  of 
the  interlock  system  would  begin  upon 
issuance  of  a  grant,  and  to  the  extent 
feasible  Maserati  would  retrofit  cars 
already  produced  in  the  1988  and  1989 
periods. 

Although  15  U.S.C.  1410b(b)(l) 
prohibits  a  Federal  motor  vehicle  safety 
standard  from  requiring  or  permitting 
compliance  with  the  standard  by  means 
of  a  safety  belt  interlock  system, 
Maseraty  argues  that  this  prohibition  is 
inapplicable  to  it.  Because  it  is 
requesting  an  exemption  from  Standard 
No.  208.  it  would  not  be  complying  with 
Standard  No.  208  on  the  basis  of  an 
interlock.  NHTSA  is  interested  in 
receiving  comments  on  this  aspect  of 
Maserati's  arguments. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition  of 
Maserati  described  above.  Comments 
should  refer  to  the  docket  number  and 
be  submitted  to  Docket  Section,  Room 
5109,  National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  five  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered.  The  petition  and  supporting 
materials,  and  all  comments  received, 
are  available  for  examination  in  the 
docket  both  before  and  after  the  closing 
date.  Comments  received  after  the 
closing  date  will  be  considered  to  the 
extent  practicable.  Notice  of  final  action 
on  the  petition  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  August  26, 
1988. 

(15  U.S.C.  1410;  delegations  of  authority  at  49 
CFR  1.50  and  501.8) 

Issued  on  |uly  15, 1988. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  8ft-16835  Filed  7-22-^;  9:01  am] 

BILUNQ  CODE  4910-S9-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  ]uly  21. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0074 
Form  Number  1040  and  related 

Schedules  A,  B,  C,  D,  E,  F,  R  &  SE 
Type  of  Review:  Revision 
Title:  U.S.  Individual  Income  Tax  Return 
Description:  This  form  is  used  by 

individuals  to  report  their  income 
tax  and  compute  their  correct  tax 
liability.  The  data  is  used  to  verify 
that  the  items  reported  on  the  form 
are  correct  and  are  also  for  general 
statistical  use. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 

66,850.000 
Estimated  Burden  Hours  Per  Response: 
1040:  2  hours  51  minutes 
Sch  A:  44  minutes 
Sch  B:  23  minutes 
Sch  C:  1  hour  51  minutes 
Sch  D:  1  hour  32  minutes 
Sch  E:  1  hour  6  minutes 
Sch  F:  1  hour  36  minutes 
Sch  R:  28  minutes 
Sch  SE:  15  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden: 

296,252,372  hours 
Clearance  Officer:  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC 
20224. 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New 
Executive  Office  Building, 
Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-16877  Filed  7-26-88;  8:45  am] 

BIUJfM2  CODE  4ai0-25-«l 


Office  of  ttie  Secretary 

(Department  Circular,  PubNc  Debt  Series 
No.  19-88] 

Treasury  Notes  of  July  31, 1990,  Series 
AD-1990 

July  21, 1988. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $8,750,000,000 
of  United  States  Securities,  designated 
Treasury  Notes  of  July  31, 1990,  Series 
AD-1990  (CUSIP  No.  912827  WL  2). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  August  1. 
1988,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
January  31. 1989.  and  each  subsequent  6 
months  on  July  31  and  January  31 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature  July 
31. 1990,  and  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  any  payment  date  is  a  Saturday. 
Sunday,  or  other  nonbusiness  day,  the 
amount  due  will  be  payable  (without 
additional  interest)  on  the  next  business 
day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  "They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000.  $10,000.  $100.0000.  and  $1,000,000. 
and  in  multiples  of  those  amounts.  They 
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will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18280,  et  seq.  (May  16. 1986). 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500,  prior  to 
1:00  p.m..  Eastern  Daylight  Saving  time, 
Wednesday,  July  27, 1988. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday,  July 
26, 1988,  and  received  no  later  than 
Monday,  August  1. 1988. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  markets 
in  government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 


loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
pirmary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determination  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reser\'e  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  or 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 


4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5 
must  be  made  or  completed  on  or  before 
Monday,  August  1. 1988.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  the  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday.  July  28. 1988.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  own  accounts  and  for 
accounts  of  customers  by  credit  to  their 
Treasury  Tax  and  Loan  Note  Accounts 
on  or  before  Monday,  August  1, 1988. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
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to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  General  Provisions 

6.1  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banlcs  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

(FR  Doc.  88-16932  Filed  7-22-88;  3:57  pm] 

BILLING  CODE  M10-40-M 


Office  of  Tax  Analysis 

Intent  To  Examine  Depreciation  of 
Assets  Used  by  ttie  Cable  Television 
and  Motor  Vehicle  Industries  and 
Announcement  of  Public  Meetings 

The  Depreciation  Analysis  Division  of 
the  Office  of  Tax  Analysis,  U.S. 
Department  of  the  Treasury,  intends  to 
initiate  studies  of  assets  used  in  the 
cable  television  industry  and  assets  to 
manufacture  motor  vehicles. 

Pursuant  to  the  mandates  of  the  Tax 
Reform  Act  of  1988  (Pub.  L.  99-514),  the 
Depreciation  Analysis  Division  will 
solicit  information  relating  to  the 
anticipated  useful  Hfe  and  anticipated 
decline  in  economic  value  of  the  above 
noted  assets  from  owners  of  these 
assets.  This  information,  together  with 
additional  information  such  as  the 
depreciation  methods  used  in 
accounting  for  such  assets  in  the 
taxpayer's  financial  reports,  and  the 
terms  under  which  such  assets  are 
financed  or  leased,  will  be  used  to 
determine  appropriate  class  lives  for 
these  assets. 

The  Depreciation  Analysis  Division 
will  hold  public  meetings  with  all 
interested  parties  to  discuss  the  precise 
defmition  of  the  assets  to  be  included  in 


these  studies,  the  speciHc  nature  of  the 
information  sought  and  other  related 
issues.  The  meetings  are  scheduled  for 

Assets  used  in  the  manufacture  of  motor 

vehicles:  Tuesday,  August  23,  from 

10:00  a.m.  to  12:00  noon. 
Assets  used  in  the  cable  television 

industry:  Wednesday,  August  24,  from 

1:30  p.m.  to  3:30  p.m. 

Both  of  these  meetings  will  be  held  in 
Room  4125  of  the  Treasury  Department. 
15th  Street  and  Pennsylvania  Avenue, 
NW.  Washington,  DC. 

Names  of  those  wishing  to  attend  the 
meeting,  and  any  inquiries,  comments, 
or  other  materials  relating  to  this  study 
should  be  sent  to:  Depreciation  Analysis 
Division,  Office  of  Tax  Analysis,  Room 
4127,  Department  of  the  Treasury,  15th 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220,  Telephone 
Number:  (202)  56&-8563. 
July  20, 1988. 

O.  Donaldson  Chapoton, 

Assistant  Secretary  (Tax  Policy). 

[FR  Doc.  88-16925-Filed  7-26-88;  8:45  am] 

BILLING  CODE  4S10-25-U 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Call  for  Applications;  Solicited  Grants, 
1988 

The  U.S.  Institute  of  Peace 

The  Institute  of  Peace  is  an 
independent  nonprofit  corporation, 
funded  entirely  by  congressional 
appropriations.  Established  by  Congress 
in  1984,  the  Institute  has  its  origins  in  the 
tradition  of  American  statesmanship 
which  seeks  to  limit  international 
violence  and  to  achieve  a  just  peace 
based  upon  freedom  and  human  dignity. 

The  Grants  Program 

The  Grants  Program  of  the  United 
States  Institute  of  Peace  promotes 
scholarship  education,  training,  and  the 
dissemination  of  information  on 
international  peace  and  conflict 
management  by  providing  financial 
support  to  nonprofit  organizations, 
official  pubhc  institutions,  and 
individuals.  Institute  funded  projects 
have  addressed  such  topics  as  the  role 
of  third-party  negotiators  in  the 
resolution  of  regional  conflicts;  religious 
and  ethical  questions  in  war  and  peace; 
the  use  of  nonviolent  sanctions  in 
confronting  political  violence;  global 
security  in  the  nuclear  age;  and  the 
relationship  between  domestic  political 
systems  and  the  aggressive  use  of  force. 


Solicited  Grants 

In  addition  to  its  established  practice 
of  providing  support  for  unsolicited 
grant  proposals,  the  Institute  is  initiating 
a  program  of  solicited  grant  projects 
which  will  serve  to  focus  attention  an 
topics  of  special  interest.  Topics 
selected  for  consideration  in  the  current 
grant  cycle  are: 

•  The  Role  of  Deterrence  in  Avoiding 
War 

The  principles  of  deterrence  have 
been  central  to  national  policies 
throughout  this  century.  The  Institute 
will  sponsor  studies  to  (1)  review  the 
current  status  of  theories  related  to 
deterrence;  (2)  examine  the 
effectiveness  of  deterrence  in  past  cases 
during  the  twentieth  century,  and  any 
reasons  for  deterrence  failures;  and  (3) 
review  the  possible  future  operation  of 
deterrence  for  the  U.S.  and  other 
countries,  including  its  relevance  in  both 
nuclear  and  nonnuclear  settings.  The 
review  of  the  future  role  of  deterrence 
will  take  into  account  present  and 
potential  future  arms  control  agreements 
and  possible  changes  in  relationships 
between  the  United  States  and  the 
Soviet  Union.  All  work  will  be  based  on 
a  prior  explanation  and  justiHcation  of 
how  the  particular  project  will  relate  to 
other  work  that  has  been  carried  out  or 
is  planned  in  this  area  of  research. 

•  Comparative  Study  of  Armed 
Conflicts  in  the  Third  World 

Conflicts  in  the  Third  World  currently 
account  for  most  of  the  world's  wars. 
The  Institute  will  fund  studies  which 
examine  such  issues  as  (1)  how  to 
resolve  such  conflicts  or,  at  a  minimum, 
control  them  at  a  level  short  of  the 
breakdown  of  regional  order  with 
possible  global  implications;  (2)  the  role 
of  external  powers  in  such  conflicts;  (3) 
the  role  of  third  parties,  whether  they 
are  international  organizations,  states, 
or  individuals,  in  affecting  the 
continuation  or  mediation  of  conflict;  (4) 
the  ability  of  regional  actors  to  negotiate 
settlements  and  to  advance  regional 
cooperation;  and  (5)  structural  and 
systemic  changes  which  may  contribute 
to  more  stable  relations,  including 
regional  arms-control  agreements.  The 
impact  on  such  regions  of  the 
proliferation  of  nuclear  arms  and 
chemical  weapons  will  also  be 
examined. 

•  Teaching  Public  Understanding  of  the 
Geneva  Conventions 

The  Geneva  Conventions  call  for  the 
full  dissemination  of  the  conventions  in 
signatory  countries.  The  Institute  will 
fund  a  project  to  assist  in  educating  the 


Federal  Register  /  Vol.  53.  No.  144  /  Wednesday.  July  27,  1988  /  Notices 


28329 


public  on  the  laws  of  war  as  called  for 
by  the  conventions.  The  project  would 
involve  a  survey  of  the  current  state  of 
such  education,  identification  of  needs 
for  additional  dissemination,  and  the 
preparation  of  curriculum  tools, 
handbooks,  articles,  films,  and  other 
material  for  distribution  in  the  United 
States  and  other  countries.  The  Institute 
may  wish  to  explore  this  project  in 
conjunction  with  the  International 
Committee  of  the  Red  Cross. 

•  The  Relationship  Between  Different 
Types  of  Domestic  Regimes  and  the 
Aggressive  Use  of  Force  Internationally 

Policymakers  and  analysts  continue  to 
debate  the  extent  to  which  countries 
with  different  types  of  political 
structures  and  arrangements  (both 
formal  and  informal)  differ  in  their 
willingness  to  use  force  aggressively  in 
international  relations.  The  Institute  will 
support  studies  which  empirically 
examine  the  records  of  various  types  of 
regimes  in  this  regard,  including  the 
relationship  between  willingness  to 
commit  aggression  and  domestic 
political  cultures,  legal  systems,  and 
human  rights  policy.  The  special 
strengths  and  shortcomings  of 
democracies  in  dealing  with  questions  of 
peace  and  war  are  of  special  interest  to 
the  Institute.  Studies  will  be  sponsored 
which  examine  the  problems  of 
continuity  in  policy  making  and  policy 
implementation  in  democratic  regimes, 
including  the  effects  of  the  separation  of 
powers  and  other  aspects  of  the 
potential  fractionalization  of  the  policy 
process.  These  studies  will  consider  the 
experience  of  democracies  in  managing 
international  conflicts  including  the 
process  of  conducting  negotiations,  the 
preparation  for  adequate  defense, 
overall  conduct  in  deterring  conflict, 
decisions  to  use  force,  termination  of 
ongoing  conflict,  and  the  role  of  public 
opinion. 

•  Religion,  Peace  and  War 

In  many  parts  of  the  world  religion  is 
playing  an  increasingly  critical  role  in 
influencing  the  resolution  of 
international  conflicts.  The  Institute  will 
support  projects  which  examine  the  role 
of  religion  both  historically  and  with 
regard  to  contemporary  affairs.  Topics 
for  study  may  include  (1)  religious 
doctrine  and  its  role  as  a  source  of 
political  stability  and  precipitator  of 
political  change;  (2)  the  nature  of  belief 
systems  and  causal  links,  if  any,  to 
patterns  of  violence  or  nonviolence;  (3) 
religion  as  a  means  of  reconciliation 
between  groups  and  states;  (4)  the 
nature  of  religious  forces  and  their 
interaction  with  secular  elements  in 
political  systems;  and  (5]  religion  as  a 


transnational  phenomenon  and  as  an 
alternative  to  formal  or  governmental 
institutions  for  conflict  management  and 
conflict  resolution.  These  studies  may 
focus  on  the  regional  aspects  of  these 
matters,  including  the  role  of  religious 
institutions  and  doctrines  in  the  Middle 
East,  in  Latin  America,  in  Eastern 
Europe,  and  in  the  western  democracies. 

How  to  Apply 

The  Institute  encourages  applications 
from  nonprofit  organizations,  official 
public  institutions,  and  individuals.  For 
further  information  or  application 
material,  please  call  or  write:  Solicited 
Grant  Projects,  U.S.  Institute  of  Peace, 
1550  M  Street,  NW.,  Suite  700. 
Washington,  DC  20005-1708,  202/457- 
1706. 

Deadline  For  Applications 

The  closing  date  for  receipt  of 
solicited  grant  applications  in  the 
current  review  cycle  is  September  1, 
1998. 
Contact:  Hrach  Gregorian,  Director  of 

Grants  Program,  (202)  457-1706. 

Date:  July  20. 1988. 
Samuel  W.  Lewis, 

President,  United  Stales  Institute  of  Peace. 
[FR  Doc.  88-16913  Filed  7-26-68;  8:45  am) 
BllXmO  CODE  315S-01-M 


VETERANS  ADMINISTRATION 

Privacy  Act  of  1974;  Report  of  New 
Matching  Program 

AGENCY:  Veterans  Administration. 
ACTION:  Notice  of  matching  program — 
verification  of  Veterans  Administration 
licensure  and  registration  records. 

SUMMARY:  Notice  is  hereby  given  that 
the  Veterans  Administration  (VA)  will 
periodically  conduct  a  series  of 
computer  matches  of  VA  records  of 
licensed  health  care  providers  with  the 
records  of  license  or  registration  issuing 
or  monitoring  entities.  The  goal  of  the 
matches  is  to  verify  that  providers 
employed  or  utilized  by  the  agency  are 
holding  current,  unrestricted  licenses/ 
registrations  to  practice.  This  notice 
supersedes  the  notice  by  the  VA  Office 
of  Inspector  General  of  a  similar  match 
at  50  FR  30327  (July  25, 1985). 
DATE:  It  is  anticipated  that  the  first 
match  will  commence  in  the  Fall  of  1988. 
ADDRESS:  Interested  individuals  may 
comment  on  the  proposed  matches  by 
writing  to  the  Assistant  Chief  Medical 
Director  for  Clinical  Affairs  (IIF), 
Department  of  Medicine  and  Surgery, 
Veterans  Administration,  810  Vermont 
Avenue,  NW,  Washington.  DC,  20420. 


FOR  FURTHER  INFORMATION  CONTACT: 

Susan  J.  Brennan,  Department  of 
Medicine  and  Surgery,  Office  of  Clinical 
Affairs  (llF),  Veterans  Administration, 
810  Vermont  Avenue,  NW;  Washington. 
DC  20420,  (202)  233-3118. 

SUPPLEMENTARY  INFORMATION:  Further 

information  regarding  the  matching 
program  is  provided  below.  This 
information  is  required  by  paragraph 
5.f.(l)  of  the  Revised  Supplemental 
Guidance  for  Conducting  Matching 
Program,  issued  by  the  Office  of 
Management  and  Budget  (47  FR  21656, 
May  19, 1982).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Congress  and  the  Office  of  Management 
and  Budget. 

Approved:  July  18, 1988. 
Thomas  K.  Tumage. 

Administrator. 

Report  of  Matching  Program:  Veterans 
Administration  Records  of  Licensed 
and/or  Registered  Health  Care  Providers 
with  Records  of  License  and/or 
Registration  Issuing  or  Monitoring 
Entities 

a.  Authority:  38  U.S.C.  sections  4105. 
4106  and  4108;  and  Pub.  L  99-166, 
section  204. 

b.  Program  Description: 

(1)  Purpose:  The  Veterans 
Administration  (VA),  Department  of 
Medicine  and  Surgery  and  Office  of 
Personnel  and  Labor  Relations,  plans 
periodically  to  match  lists  of  licensed/ 
registered  health  care  providers 
employed  by  or  in  training  with  the  VA. 
as  well  as  consultants,  attendings  and 
fee-basis  providers  utilized  by  the  VA  to 
provide  health  care,  with  the  records  of 
such  license/registration  issuing  or 
monitoring  entities  as  the  Chief  Medical 
Director  may  designate. 

Title  38,  United  States  Code,  Section 
4105,  specifies  that  any  person  to  be 
eligible  for  appointment  in  the 
Department  of  Medicine  and  Surgery 
must  have  applicable  qualifications 
specified  in  the  Section.  In  the  case  of 
physicians,  dentists,  nurses,  podiatrists, 
optometrists,  pharmacists, 
psychologists,  dental  hygienists, 
licensed  practical  or  vocational  nurses, 
and  licensed  physical  therapists,  these 
qualifications  include  licensure, 
registration  or  certification  to  practice 
the  profession  or  occupation  in  a  State. 
The  matches  will  verify  that  these 
practitioners  employed  or  utilized  by  the 
VA  possess  current,  unrestricted 
licensure/registration  in  a  State.  For 
purposes  of  this  computer  matching 
program,  "State"  means  any  of  the  50 
States,  any  territory  or  Commonwealth 
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of  the  United  States,  and  the  District  of 
Columbia. 

(2)  Procedures:  VA  will  perform  the 
matches  using  extracts  of  three  VA 
systems  of  records  consisting  of  names, 
dates  of  birth  and  social  security 
numbers,  and  records  in  a  similar  format 
provided  by  the  license/registration 
issuing  or  monitoring  entity  (hereafter 
referred  to  as  "entity").  In  the  event  of  a 
"hit."  i.e..  the  determination  through  the 
matching  program  that  a  license/ 
registration  to  practice  has  expired,  or 
has  been  suspended,  restricted,  revoked, 
or  otherwise  limited,  the  identity  of  the 
individual  will  be  confirmed.  Before  the 
information  is  considered  for 
appropriate  personnel  action,  "hits"  will 
be  screened  to  determine  whether  the 
reason  for  restriction  of  a  license  is 
signiHcant  to  VA  employment.  When 
needed  to  confirm  the  identities  of 
individuals  who  may  be  listed  in  the 
records  of  the  entity,  identifying  data 
may  be  released  in  accordance  with 
published  routine  uses.  Where  there  are 
reasonable  grounds  to  believe  there  has 
been  a  violation  of  criminal  law,  the 
matter  will  be  referred  for  investigation 
and  possible  prosecution. 

In  conducting  the  matching  program 
the  VA  will  request  that  the  entity 
provide  computerized  excerpts 
containing  the  names,  dates  of  birth, 
social  security  numbers,  and  status  of 
licenses/registrations  of  practitioners.  If 
a  law  or  rule  prohibits  and  entity  from 
furnishing  a  computerized  extract  of  its 
records,  the  VA  will  submit 
computerized  tapes  or  records 
containing  only  names,  dates  of  birth 
and  social  security  numbers  of  the  VA 
records  to  be  matched.  The  loan  of  any 


VA  records  to  an  entity  for  matching 
purposes  will  be  in  accordance  with 
OMB  Matching  Guidelines  which 
require  the  recipient  to  agree  to  the 
following:  That  the  source  matching  file 
will  remain  the  property  of  the  VA  and 
will  be  returned  to  the  VA  at  the  end  of 
the  matching  program  (or  destroyed  as 
appropriate);  that  the  file  will  be  used 
and  accessed  only  to  match  the  files 
previously  agreed  to;  that  the  file  will 
not  be  used  to  extract  information 
concerning  "non-hit"  individuals  for  any 
purposes;  and  that  the  file  will  not  be 
duplicated  or  disseminated  within  or 
outside  the  matching  agency  unless 
authorized  in  writing  by  the  VA. 

c.  Records  to  be  Matched:  Lists 
extracted  from  the  following  systems  of 
records  will  be  matched  with  \he  license 
records  of  the  license  monitoring  or 
issuing  entities: 

(1)  Individuals  Submitting  Invoices/ 
Vouchers  for  Payment- VA  (13VA047) 
Privacy  Act  issuances,  1986,  Comp.,  Vol. 
V.  pp.  763-764. 

(2)  Patient  Fee  Basis  Medical  and 
Pharmacy  Record-VA  {23VA136) 
Privacy  Act  Issuances,  1986  Comp.,  Vol. 
V.  pp.  770-771. 

(3)  Personnel  and  Accounting  Pay 
System-VA  (27VA047)  Privacy  Act 
Issuances,  1986  Comp.,  Vol.  V.  pp.  772- 
773. 

The  disclosure  of  information  from 
these  systems  of  records,  for  the  purpose 
of  the  matching  program,  is  permitted  by 
published  routine  uses. 

d.  Period  of  Match:  Intermittently 
from  the  Fall  of  1988.  The  matching  will 
be  cyclical  or  may  be  repeated 
periodically. 


e.  Safeguards:  Records  used  in  the 
matches  and  data  generated  as  a  result 
will  be  safeguarded  from  unauthorized 
disclosure.  Access  will  be  limited  to 
those  persons  who  have  a  need  for  the 
information  in  order  to  conduct  the 
match  or  follow-up  actions.  All  of  the 
material  will  be  stored  in  locked 
containers  when  not  in  use.  The 
matching  Hies  to  be  used  in  this  project 
will  remain  under  the  control  of  VA  and 
will  be  returned  to  the  appropriate  file 
manager  or  destroyed  upon  completion 
of  the  match.  The  matching  files  will  be 
used  and  accessed  only  to  match  files  in 
accordance  with  this  notice;  will  not  be 
used  to  extract  information  concerning 
"non-hit"  individuals  for  any  purpose, 
and  will  not  be  disseminated  outside  the 
VA  unless  authorized  by  the  appropriate 
agency  ofricial. 

f.  Retention  and  Disposition:  Records 
not  resulting  in  "hits"  will  be  destroyed 
by  burning,  shredding  or  electronic 
erasing  within  two  months  of  the 
completion  of  the  individual  match. 
Records  resulting  in  "hits"  will  be 
retained  by  VA  until  completion  of  any 
necessary  administrative  or  legal  action 
and  will  then  be  disposed  of  in 
accordance  with  approved  records 
control  schedules  and/or  approved 
disposition  authority  from  the  Archivist 
of  the  United  States. 

g.  Previous  Notice:  The  matches 
described  in  this  notice  will  be  similar  to 
that  conducted  in  1985  by  the  VA  Office 
of  Inspector  General  as  described  in  50 
FR  30327  (July  25, 1985). 

(FR  Doc.  88-16849  Filed  7-26-88;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putitisfied 
under  tt>e  "Government  in  the  Sunshirw 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552t)(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  53  FR  27103. 
Monday.  July  18, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:00  p.m.  (eastern  time], 
Tuesday.  July  26. 1988. 

CHANGE  IN  MEETING:  The  Closed  Portion 
of  the  Meeting  has  been  Cancelled. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart. 
Executive  Officer.  Executive  Secretariat, 
(202)  634-6748. 

Date:  July  21, 1988. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat 
(FR  Doc.  88-18989  Filed  7-25-88;  11:18  am] 

BILLING  COOC  675(M>6-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration:  Regular 
Meeting 

AGENCY:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(eJ(3j).  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
The  regular  meeting  of  the  Board  is 
scheduled  for  August  2, 1988. 

DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia,  on  August  2, 1988,  from  10:00 
a.m.  until  such  time  as  the  Board  may 
conclude  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board,  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090,  (703)  883-4003. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  The 
matters  to  be  considered  at  the  meeting 
are: 

Open  Session 

1.  Summary  Prior  Approvals. 


Dated:  July  25, 1988. 
David  A.  Hill, 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc.  88-17022  Filed  7-25-88;  4K)3  pm] 
BILUNG  COOC  e70S-01-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  special  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 

DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia,  on  July  29, 1988,  from  10:00  a.m. 
until  such  time  as  the  Board  may 
conclude  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board,  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090,  (703)  883-4020,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 

this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  will  be  closed  to 
the  public.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

1.  Final  Regulations  Establishing  Minimum 

Permanent  Capital  Standards  for  Farm 
Credit  System  Institutions,  12  CFR  Part 
615. 

2.  Proposed  Capital  Adequacy  Related 

Regulations,  12  CFR  Part  615,  Subparts  1, 
J,  K.  L,  M  and  N. 

3.  Final  Rule  Regarding  Special  Committee  on 

Merger  of  Farm  Credit  Banks.  12  CFR 
Part  611. 

4.  Proposed  Salarj'  Range  for  the  National 

Bank  for  Cooperatives. 

'Closed  Session 

5.  Proposed  CEO  Compensation  for  the 

Jackson  Bank  for  Cooperatives. 

6.  Examination  and  Enforcement  Matters. 
Dated:  July  25.  1988. 

David  A.  Hill. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  88-17023  Filed  7-25-88;  4:03  pm] 
BILLING  COOE  670S-01-llfl 


*  Session  closed  to  the  public — exempt  pursuant 
to  5  U.S.C.  552b(c)(4).  (6).  (8),  and  (9). 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  11:00  a.m..  Monday. 
August  1. 1988. 

PLACE:  Marriner  S.  Eccies  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Policy  proposals  regarding  a  drug  testing 

program.  (This  item  was  originally 
announced  for  a  closed  meeting  on  July 
27, 1988.). 

2.  Proposed  amendment  to  the  Federal 

Reserve  System  Life  and  Survivor 
Income  Insurance  Plan. 

3.  Personnel  actions  (appointments. 

promotions,  assignments,  reassigrunents, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  July  22, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-16943  Filed  7-22-88;  5:03  pm) 

BILLING  COOE  6210-ai-M 

FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday.  July 
26, 1988. 

place:  Room  432.  Federal  Trade 
Commission  Building,  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED: 

Consideration  of  general  budget  matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Susan  B.  Ticknor,  Office 
of  Public  Affairs:  (202)  326-2179; 
Recorded  Message:  (202)  326-2711. 

Benjamin  I.  Herman, 

Acting  Secretary. 

(FR  Doc.  88-16992  Filed  7-25-88:  1:22  pm) 
BILUNG  COOE  67SO-0t-M 
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1988 


FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
July  27, 1988. 

PLACE:  Room  432,  Federal  Trade 
Commission  Building,  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20580. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED: 

Consideration  of  Commission  Policy  On  the 
Duration  and  Termination  of  Commission 
Orders. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Susan  B.  Ticknor.  Office 
of  Public  Affairs:  (202)  326-2179; 
Recorded  Message:  (202)  326-2711. 

Benjamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  88-16993  Filed  7-25-88;  1:22  pm] 

BILLING  COOE  6750-01-M 

FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  2:00  p.m.,  Thursday,  July 
28. 1988. 

place:  Room  532  (open);  Room  540 
(closed).  Federal  Trade  Commission 
Building.  6th  Street  and  Pennsylvania 
Avenue.  NW..  Washington,  DC  20580. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  Public 

(1)  Oral  Argument  in  Boise  Cascade,  Docket 

9133. 

Portions  Closed  to  the  Public 

(2)  Executive  Session  to  follow  Oral 

Argument  in  Boise  Cascade,  Docket  9133. 

CONTACT  PERSON  FOR  MORE 
information:  Susan  B.  Ticknor,  Office 


of  Public  Affairs:  (202)  326-2179; 
Recorded  Message:  (202)  326-2711. 

Benjamin  I.  Berman, 

Acting  Secretary. 

(FR  Doc.  88-16994  Filed  7-25-88: 1:22  pm] 

BILUNG  CODC  67SO-01-M 

INTERNATIONAL  TRADE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  53  FR 

26557— dated  July  13, 1988. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m..  Friday.  July 
22, 1988. 

CHANGE  IN  TIME  OF  THE  MEETING:  11:00 
a.m..  Friday,  July  22, 1988. 

Notice  is  given  that  the  Commission 
meeting  previously  announced  as  beginning 
at  10:00  a.m.,  on  July  22, 1988,  will  begin  at 
11:00  a.m.  instead,  in  conformity  with  19  CFR 
201.37(b),  Commissioners  Brunsdale,  Eckes, 
Liebeler.  Lodwick,  Rohr,  and  Cass 
determined  that  Commission  business 
required  the  change  in  time  of  the  meeting  on 
July  22, 1988,  and  affirmed  that  no  earlier 
announcement  of  the  change  to  the  time  was 
possible,  and  directed  the  issuance  of  this 
notice  at  the  earliest  practicable  time. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary,  (202)  252-1000. 

Kenneth  R.  Mason, 

Secretary. 
July  15, 1988. 

[FR  Doc.  88-16955  Filed  7-22-88:  5:06  pm| 

BILLING  COO£  7020-02-M 

INTERNATIONAL  TRADE  COMMISSION 
TIME  AND  DATE:  Thursday,  August  4. 
1988  at  3:00  p.m. 

PLACE:  Room  101,  500  E  Street,  SW., 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
1.  Agenda 


2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints 

5.  Inv.  701-TA-289  (Final)  and  731-TA-381 

and  382  (Final)  (Certain  Granite  from 
Italy  and  Spain) — briefing  and  vote. 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary,  (202)  252-1000. 
Kenneth  R.  Mason, 

Secretary. 
July  18, 1988. 

|FR  Dc.  88-16956  Filed  7-22-88;  5:06  pm| 

BILLING  COOC  7020-02-M 

NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

TIME  AND  DATE:  9:30  a.m.  Tuesday, 

August  2, 1988. 

PLACE:  Board  Room,  Eighth  Floor,  800 

Independence  Avenue,  SW., 

Washington,  DC  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report:  Fischer  Bros. 

Aviation.  Inc.  d/b/a  Northwest  Airlink 
Flight  2268,  Construcciones 
Aeronauticas.  S.A.  (CASA)  C-212-CC. 
N160FB,  Detroit  Metropolitan  Wayne 
County  Airport,  Romulus  (Detroit), 
Michigan,  March  4, 1987. 

2.  Aircraft  Accident  Report:  Executive  Air 

Charter,  Inc..  d/b/a  American  Eagle, 
Flight  5452,  CASA  C-212-CC,  N432CA, 
Mayaguez,  Puerto  Rico,  May  8. 1987. 

3.  Briefs  of  Aviation  Accidents:  1987 

Randomly  Selected  Field/  Limited/ 
Incident  Investigations. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty.  (202)  382-6525. 
Bea  Hardesty.. 

Federal  Register  Liaison  Officer. 
July  22.  1988. 

[FR  Doc.  88-16944  Filed  7-22-88  5:03  pm] 
BILLING  CODE  7533-01-M 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  Application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Stiner,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  the  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce,  Room  5618, 
Washington,  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  reference  the 
application  number  provided  in  the 
application  summary.  The  following  is  a 
summary  of  the  application. 

Summary  of  Application 

Applicant:  National  Tooling  and 
Machining  Association,  9300 
Livingston  Road,  Ft.  Washington, 
Maryland  20704,  Contact:  James  R. 
Atwood,  Telephone:  202/662-6000 


Application  #:  88-00012 

Date  Deemed  Submitted:  July  2a  1988 

Members:  (see  Appendix] 

Export  Trade 

1.  Products 

Products  of  the  contract  tooling  and 
machining  industry  including  special 
tools,  dies,  jigs  and  fixtures  (SIC  3544), 
machine  tool  accessories  (SIC  3545), 
metalworking  machinery  not  elsewhere 
classified  (SIC  3549),  special  industry 
machinery  not  elsewhere  classified  (SIC 
3559),  industrial  patterns  (SIC  3565), 
general  industrial  machinery  not 
elsewhere  classified  (SIC  3569), 
precision  machined  parts,  and 
machinery,  except  electrical,  not 
elsewhere  classified  (SIC  3580). 

2.  Services  and  Technology 

Engineering,  design,  and  related 
services  related  to  Products  and  to  turn- 
key contracts  that  substantially 
incorporate  Products;  servicing  of 
Products:  training  with  respect  to  the 
use  of  Products;  technology  licensing 
related  to  the  manufacture  and  use  of 
Products. 

3.  Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  Products, 
Services,  and  Technology) 

Consulting;  international  market 
research;  marketing  and  trade 
promotion;  trade  show  participation; 
insurance;  legal  assistance; 
transportation:  trade  documentation  and 
freight  forwarding  communication  and 
processing  of  export  orders; 
warehousing;  foreign  exchange; 
financing:  and  taking  title  to  goods. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  National  Tooling  and  Machining 
Association  ("NTMA")  and/or  one  or 
more  of  its  Members  may: 

a.  Engage  in  joint  bidding  or  other 
joint  selling  arrangements  for  Products. 
Services,  and/or  Technology  in  Export 
Markets  and  allocate  sales  resulting 
from  such  arrangements; 

b.  Establish  export  prices  for  sales  of 
Products,  Services,  and/or  Technology 
by  the  Members  in  Export  Markets,  with 
each  Member  being  free  to  deviate  from 


such  prices  by  whatever  amount  it  sees 
fit 

c.  Discuss  and  reach  agreements 
relating  to  interface  specifications  and 
engineering  requirements  demanded  by 
specific  potential  customers  for  Products 
for  Export  Markets; 

d.  With  respect  to  Products,  Services, 
and/or  Technology,  refuse  to  quote 
prices  for,  or  to  market  or  sell  in.  Export 
Markets; 

e.  Provide  and/or  jointly  negotiate  for 
and  purchase  from  Suppliers  Export 
Trade  Facilitation  Services  for 
Members; 

f.  Solicit  non-member  Suppliers  to  sell 
their  Products,  Services,  and/or 
Technology  or  offer  their  Export  Trade 
Facilitation  Services  through  the 
certified  activities  of  NTMA  and/or  its 
Members; 

g.  Coordinate  with  respect  to  the 
installation  and  servicing  of  Products  in 
Export  Markets,  including  the 
establishment  of  joint  warranty,  service, 
and  training  centers  in  such  markets; 

h.  License  associated  Technology 
rights  in  conjunction  with  the  sale  of 
Products,  but  in  all  instances  the  terms 
of  such  licenses  shall  be  determined 
solely  by  negotiations  between  the 
licensor  Member  and  the  export 
customer  without  coordination  with 
NTMA  or  any  other  Member; 

i.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  developing  existing  or 
new  Export  Markets; 

j.  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  technical  Product, 
Service,  and/or  Technology 
requirements  of  specific  export 
customers  or  Export  Markets;  and 

k.  Operate  and  establish  jointly 
owned  subsidiaries  or  other  joint 
venture  entities,  owned  exclusively  by 
Members,  to  export  Products  to  Export 
Markets,  operate  warranty,  service,  and 
training  centers  in  Export  Markets,  and 
provide  Export  Trade  Facilitation 
Services  to  Members. 

2.  NTMA  and/or  its  Members  may 
enter  into  agreements  wherein  NTMA 
and/or  one  or  more  Members  agree  to 
act  in  certain  countries  or  markets  as 
the  Members'  exclusive  or  non-exclusive 
Export  Intermediary  for  Products, 
Services  and/or  Technology  in  that 
country  or  market.  In  such  agreements, 
(f)  NTMA  or  the  Member(s)  acting  as  an 
exclusive  Export  Intermediary  may 
agree  not  to  represent  any  other 
Supplier  for  sale  in  the  relevant  country 
or  market,  and  (ii)  Members  may  agree 
that  they  will  export  for  sale  in  the 
relevant  country  or  market  only  through 
NTMA  or  the  Member{s)  acting  as 


exclusive  Export  Intermediary,  and  that 
they  will  not  export  independently  to 
the  relevant  country  or  market,  either 
directly  or  through  any  other  Export 
Intermediary. 

3.  NTMA  and/or  its  Members  may 
exchange  and  discuss  the  following 
types  of  information: 

a.  Information  that  is  already 
generally  available  to  the  trade  or 
public; 

b.  Information  about  sales  and 
marketing  efforts  for  Export  Markets; 
activities  and  opportunities  for  sales  of 
Products  and  Services  in  Export 
Markets;  selling  strategies  for  Export 
Markets;  pricing  in  Export  Markets; 
projected  demands  in  Export  Markets; 
customary  terms  of  sale  in  Export 
Markets;  the  types  of  Products  available 
from  competitors  for  sale  in  particular 
Export  Markets,  and  the  prices  for  such 
Products;  and  customer  specifications 
for  Products  in  Export  Markets; 

c.  Information  about  the  export  prices, 
quality,  quantity,  source,  available 
capacity  to  produce,  and  delivery  dates 
of  Products  available  from  Members  for 
export,  provided,  however,  that 
exchanges  of  information  and 
discussions  as  to  Product  quantity, 
source,  available  capacity  to  produce 
Products,  and  delivery  dates  must  be  on 
a  transaction-by-transaction  basis  only 
and  shall  relate  solely  to  Products 
intended  for  or  available  for  export; 

d.  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  on  by  NTMA  and  its  Members; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  for 
Export  Markets  and  allocation  of  sales 
resulting  from  such  arrangements  among 
the  Members; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including  without  limitation 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
documenta*ion,  financing,  customs, 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets;  and 

h.  Information  about  NTMA's  or  its 
Members'  export  operations,  including 
without  limitation  sales  and  distribution 
networks  established  by  NTMA  or  its 
Members  in  Export  Markets,  and  prior 
export  sales  by  Members  (including 
export  price  information). 

4.  NTMA  may  provide  its  Members  or 
other  Suppliers  the  benefit  of  any  Export 
Trade  Facilitation  Services  to  facilitate 
the  export  of  Products  to  Export 
Markets.  This  may  be  accomplished  by 
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NTMA  itself,  or  by  agreement  with 
Members  or  other  parties. 

5.  NTMA  and/or  its  Members  may 
meet  to  engage  in  the  activities 
described  in  paragraphs  one  through 
four  above. 

6.  NTMA  and/or  its  Members  may 
refuse  to  provide  Export  Trade 
Facilitation  Services,  or  participation  in 
the  other  activities  described  in 
paragraphs  one  through  five  above,  to 
non-members. 

7.  NTMA  and/or  its  Members  may 
forward  to  the  appropriate  individual 
Member  requests  for  information 
received  from  a  foreign  government  or 
its  agent  (including  private  pre-shipment 
inspection  firms)  concerning  that 
Member's  domestic  or  export  activities 
(including  prices  and/or  costs),  and  if 
such  individual  Member  elects  to 
respond,  it  shall  respond  directly  to  the 
requesting  foreign  government  or  its 
agent  with  respect  to  such  information. 

Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Members"  means  those  member 
companies  of  NTMA  listed  in  Appendix 
A  to  this  notice,  which  is  incorporated 
herein  by  reference,  and  those  member 
companies  of  NTMA  subsequently 
incorporated  in  the  certificate  pursuant 
to  the  amendment  procedures  set  forth 
below. 

New  NTMA  members,  and  current 
NTMA  members  not  listed  in  Appendix 
A,  may  be  incorporated  in  the  certificate 
through  an  abbreviated  amendment 
procedure  described  below.  An 
abbreviated  amendment  shall  consist  of 
a  written  notification  to  the  Department 
of  Commerce  and  the  Department  of 
Justice  identifying  the  NTMA  members 
that  desire  to  become  a  Member  under 
the  certificate  pursuant  to  the 
abbreviated  amendment  procedure,  and 
certifying  for  each  such  NTMA  member 
the  number  of  its  employees.  Notice  of 
the  members  so  identified  shall  be 
published  in  the  Federal  Register. 
However,  NTMA  may  withdraw  one  or 
more  individual  members  from  the 
application  for  the  abbreviated 
amendment.  If  30  days  or  more  following 
publication  in  the  Federal  Register,  the 
Secretary  of  Conunerce,  with  the 
concurrence  of  the  Attorney  General, 
determines  that  the  incorporation  in  the 
certificate  of  these  members  through  the 
abbreviated  amendment  procedure  is 
consistent  with  the  standards  of  the  Act, 
the  Secretary  of  Commerce  shall  amend 


the  certificate  of  review  to  incorporate 
such  members,  effective  as  of  the  date 
on  which  the  application  for  amendment 
is  deemed  submitted.  If  the  Secretary  of 
Commerce  does  not  within  60  days  of 
publication  in  the  Federal  Register  so 
amend  the  certificate  of  review,  such 
amendment  must  be  sought  through  the 
non-abbreviated  amendment  procedure. 

3.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product, 
Service,  Technology,  and/or  Export 
Trade  Facilitation  Services,  whether  a 
Member  or  non-member. 

Date:  )uly  20. 1988. 

|ohn  E.  Stiner, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

APPENDIX 

Members  of  Applicant 

A  &  A  Grinding  Service  &  Mfg.  Co.;  A 
&  A  Machine  Shop,  Inc.;  A  &  B 
Industries,  Inc.;  A  &  B  Machine;  A  &  B 
Machine  Shop;  A  &  B  Tool  & 
Manufacturing  Corp.;  A  &  E 
Manufacturing  Corp.;  A  fit  E  Tool  fii  Die 
Company;  A  St  H  Machine  k  Tool 
Company;  A  fit  J  Enterprises.  Inc.;  A  &  K 
Screw  Machine,  Inc.;  A  fit  M  Aircraft;  A 
fit  M  Tool  fit  Die  Company.  Inc.;  A  fit  S 
Tool  fit  Die  Company,  Inc.;  A  to  Z  Tool  St 
Machine  Company;  AAA  Tool  &  Die 
Company,  Inc.;  A  A  Engineering 
Corporation;  A  A  Precisioneering,  Inc.; 
A  B  fit  S  Tool  fit  Die  Company,  Inc.;  A  B 
A  Industries;  ABA  Tool  fit  Die 
Company,  Inc.;  ABC  Manufacturing;  A 
B  C  O  Tool  fit  Die,  Inc.;  A  B  R 
Enterprises;  A  C  Engineering;  A  C 
Machine  fit  Manufacturing;  A  C  Machine, 
Inc.;  ACS  Tool  Company,  Inc.;  A  C 
Tool  fit  Machine  Company;  A  E  Cole  Die 
fit  Engraving;  A  E  Machine  Works,  Inc.; 
A  F  fit  G  Tool  fit  Die  Company;  AFC 
Tool  Company,  Inc.;  A  G  A  Precision, 
Inc.;  A  Hardiman  Machine  Company, 
Inc.;  A  I  Network  Corporation;  A  I  P. 
Inc.;  A I  fit  L  Tool  fit  Die  Company;  A  L 
Industries.  Inc.;  A  M  fit  T  A  M  C 
Precision,  Inc.;  AMI  Industries,  Inc.;  A 
M  Industries,  Inc.;  A  M  Machine 
Company,  Inc.;  A  M  Precision 
Machining,  Inc.;  A  P  Products  Company; 
A  R  Industries,  Inc.;  A  S  C  Corporation; 
A  T  G,  Inc.;  A  W  S  Industries.  Inc.;  A.  C. 
Welding  Company;  A.  F.  Roberts,  Inc.; 
A-G  Tool  fit  Die;  A-Line  Tool  fit  Die;  A- 
Quality  Machine  Products;  A-Tron 
Corporation;  A-W  Engineering 
Company,  Inc.;  A-1  Tool  Division 
(Division  of  Lovejoy  Industries,  Inc.); 
Abbott  Machine  fit  Tool,  Inc.;  Abbott 
Tool,  Inc.;  Ability  Tool  Company;  Able 
Fabricating  fit  Company;  Abrams 
Airborne  Manufacturing,  Inc.;  Absolute 
Manufacturing;  Absolute  Precision; 
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Accon  Ine.;  Accratme,  Inc.;  Accro  Tool 
Enterprises:  Accn-Prompt 
Manafacturing;  Accu-RoU,  bic.;  Accu- 
Tecb,  Fnc.;  Accndynamics,  Inc.; 
Accndyne  Corporation:  Accumet,  Inc.* 
Accurate  Grinding  Corporation; 
Accarate  Indostrial  Machining,  Inc.; 
Accurate  Machine  &  Tool  Companjr 
Accurate  Machine  Tool,  Inc.  (EJivision  of 
G&S  Machine  Tool  Co.);  Accurate 
Machine,  bH;.;  Accurate  Manufacturing 
Company;  Accurate  Tool  Steel,  Inc.; 
Accurite  Precision,  Inc.;  Accutronics. 
Inc.;  Ace  Machine  Company,  Inc.;  Ace 
Precision  Industries,  Inc4  Ace  Precision, 
Inc.;  Ace  Specialty  Company,  Inc.;  Ace 
Tool  &  Machine,  Inc.;  Ace  Tool  & 
Manufacturing  Co.,  Inc.;  Acme  Grinding 
Service,  Inc.;  Acme  Grinding,  Inc.;  Acra 
Machine  and  Engineering,  Inc.;  Acraloc 
Corporation;  Aero  Industries,  Inc.;  Aero 
Tool  &  Die  Company,  Inc.;  Acrodie,  Inc.; 
Actco  Tool  &  Manufacturing  Company; 
Action  Die  &  Tool  Inc.;  Action  Tool  & 
Die;  Action  Tool  ft  Die  Engineering; 
Active  Tool  Company;  Acu  Cut/Pa,  Inc.; 
Acucut,  Inc.;  Adams  Engineering,  Inc.; 
Adams  Machine  Shop;  Adams  Russell 
Electronics;  Adams  Tool  ft  Engineering, 
Inc.;  Adapto,  Inc. — ^Arizona  Division 
(Division  of  Adapto,  Inc.);  Adapto.  Inc.; 
Adelmeyer  Tool  Inc.;  Adept 
Manufacturing,  Inc.;  Admar  Mold  ft 
Engineering,  Inc.;  Admiral  Engineering  ft 
Manufacturing;  Adron  Tool  Corporation; 
Advance  Gear  ft  Machine  Corp.; 
Advance  Tool  &  Die  Company;  Advance 
Tool  Company,  Inc.;  Advanced  Machine 
Programming;  Advanced  Machine 
Service;  Advanced  Machine  Works,  Inc.; 
Advanced  Machining  Technology,  Inc.; 
Advanced  Mold  ft  Tool;  Advanced  Mold 
Technology,  hia;  Advanced  Products 
Company;  Advanced  Techniques 
Burring,  Inc.;  Advanced  Technologies, 
Inc.;  Advanced  Tool  ft  Design,  Inc.; 
Advantage  Mold  &  Design;  Advent  Tool 
&  Mold  Company;  Aer-O-Dyne 
Manufacturing  Company;  Aerex 
Manufacturing,  Inc.;  Aero  Components 
Company;  Aero  Gear,  Inc.;  Aero 
Manufacturers,  Inc.  (Division  of 
Fleetwood  Machine  Products,  Inc.);  Aero 
Mechanical  Engineering,  Inc.;  Aero 
Space  Engineering,  Inc.:  Aero  Spring  ft 
Mamifactwring  Co.,  Inc.;  Aerodynamic 
Engineering,  Inc.;  Aerofab,  Inc.; 
Aeromold  Plastics.  Inc4  Aerostar 
Aerospace  Manufacturing;  AeroSpace 
Metalmasters,  Inc.;  Aetna  Machine 
Company;  Ag^essive  Engineering  Corp.; 
Agio  Precision  Industries,  Inc.;  Ahaas 
Tool  Company,  Inc.:  Aide,  Inc.;  Aim 
Incorporated;  Aimco  Precision,  Inc.; 
Aircraft  Standards,  Inc.;  Aircraft 
Welding  ft  Manufacturing;  Airmis 
Marrafacturing,  Inc.;  A)ax  Tool,  Inc.; 
Akromold,  Inc.:  Akron  Steel  Fabricators 


Company;  Akron  Tool  ft  Die  Company, 
Inc.;  Al-Tech;  ATs  Tool  ft  Die 
Enterprises;  Alabama  Tool  Company, 
Inc.;  Alart  Tool  ft  Die,  Inc.;  Albert  Tool  ft 
Die  Company,  Inc.;  Albertson  ft  Hein. 
Inc.;  Albion  Machine  &  Tool  Company; 
Albrecht  Tool  Die  ft  Manufacturing; 
Ako  Machine  Corporation;  Aico 
Manufacturing,  Inc.;  Aldao.^  Inc4  Alfa 
Foundry,  inc.;  Alfa  Machine  ft  Tool 
Company,  Inc.;  Alfred  Manufacturing 
Company;  Alfro  Custom  Manufacturing: 
Alger  Machine  Company,  Inc.;  Alkron 
Manufacturing  Corporation;  All  Five 
Tool  Company.  Inc.:  All  Mc^d.  Inc.;  All 
Tech  Machine  &  Tool;  All  Tool 
Company;  All  Tools  Company;  All-Con 
Tool  &  Mold.  Inc.;  All-Pro  Machine 
Company,  Inc.;  All-Tech  Machine  ft 
Eng..  Inc.;  Allegheny  Tool  ft 
Manufacturing  Co.;  Allen  Aircraft 
Products,  bic:  Allen  Precision 
Machining  Company:  Allen-Leonard 
Industries,  Inc.;  Alliance  Carolina  Tool  ft 
Mold  (Division  of  Gleason  Corporation); 
Allied  Atlantic  Industries,  Inc.;  Allied 
Mechanical  Products;  Allied  Screw 
Products,  Inc.;  AlHed  Tool  ft  Die 
Company:  Allied  Tool  ft  Die,  Inc.;  Allied 
Tool  ft  Machine  Company;  Allied  Tools 
Of  Texas;  Allis  Tool  ft  Machine 
Corporation;  AUmandinger,  Inc.;  Alloy 
Machine  ft  Tool  Company,  Inc.;  Alloy 
Metal  Products;  Alloy  Tool  ft  Machine, 
Inc.;  Alloy  Tool  and  Engineering; 
Allstate  Tool  ft  Die,  Inc.;  Almar  Mfg.  ft 
Engineering,  Inc.;  Alpa  Centerless 
Products;  Alpa  Precision  Machine 
Works;  Alpha  Tool  ft  Machine 
Company;  Alpine  Manufacturing.  Inc.; 
Alpine  Tool  ft  Die:  Alton  Products,  Inc.; 
Alton  Tool  Company,  Inc.;  Alumni  Tool 
ft  Die,  Inc.;  Alves  Precision  Engineered 
Products;  Amalar  Ambox,  Inc.;  Ambritt 
Corporation;  American  Dies,  Inc.; 
American  E  D  M  ft  Tooling.  Inc.; 
American  Engraving,  Inc.;  American 
Gear  ft  Supply  Co.,  Fnc;  American 
Heller  Corporation;  American  Machine 
ft  Gun  Drilling,  Inc.;  American  Machine 
ft  Supply.  Inc.;  American  Metric 
Engineering.  Inc.;  American  Micro 
Products,  Inc.;  American  Mold  ft 
Engineering  Company;  American  Mold 
Corporation;  American  Precision 
Machining,  Inc.;  American  Production  ft 
Grinding;  American  Tool  ft  Die; 
American  Tool  ft  Die,  Inc.;  American 
Tool  ft  Engineering  Company;  American 
Tool  ft  Gage;  American  Tool  Company; 
Amerrtec  Manufacturing  Corporation; 
Ameritech  Die  ft  Mold,  Inc:  Amherst 
Tool  ft  Auton>ation;  Amity  Mold 
Companjr;  Amkay  Machine  Products; 
Amrein  Machine  Shop,  Inc.;  Anchor 
Tool  ft  Die  Company;  Anco  Tool  ft  Die 
Company.  Inc.;  Ander  Mel.  Inc.; 
Anderson  Automatics,  Inc.;  Anderson 


Machine;  Anderson  Machine  ft  Tool; 
Anderson  Precision.  Inc.;  Anderson  Tool 
ft  Engineering  Company;  Andrews 
Machine  Works;  Angermeier  Industries. 
Inc.;  Animatics  Corporation;  Anoco  Tool 
ft  Manufacturing  Co.,  Inc.;  Anoplate 
Corporation;  Anro  Metals 
Manufacturing;  Anthony  Machine;  Apex 
Corporation;  Apex  Machine  Tool 
Company,  Inc.;  Apex  Tool  ft 
Manufacturing,  Inc.;  Apollo  E.D.M. 
Company;  Apollo  Precision.  Inc4  Apollo 
Tool  Corporation;  Apoate  Tool  ft 
Manufacturing.  Inc.;  Applied 
Elngineering.  Inc.;  Applied  Machine 
Technologies,  Inc.;  Applied  Mechanical 
Energy;  Applied  Tool  ft  Die  Company; 
Arco  Industries,  Inc.:  Arco  Metals 
Corporation;  Aremco,  Inc;  Argo  Tool 
Corporation;  Argus  Manufacturing 
Company;  Aries  Industries:  Aries  Tool. 
Inc.;  Arizona  Carbide  Tools,  Inc.; 
Arizona  Custom  Manufacturing;  Ari2ona 
Plasma  Welding  Arkansas  Tool  &  Die; 
Arlington  Machine  ft  Tool  Company: 
Arma  Tool  ft  Die  Company,  Inc.;  Annin 
Tool  &  Manufacturing  Co.  Inc.; 
Armstrong  Pattern  &  Mold  Corp.; 
Armstrong  Technology,  inc.;  Arnold 
Gauge  Company;  Arro  Tool  ft  Die,  Inc.; 
Arrow  Grinding.  Ina;  Arrow  Precision 
Manufacturing  Corp.;  Arrow  Tool  ft 
Gage  Company;  Arrow  Tool.  Inc.; 
Arrowsmith  Tool  ft  Die;  Art  Precision 
Metal  Products,  Inc.;  Artel  Tool 
Company;  Arthur  ].  Evers  Corporation: 
Artisan  Tool  ft  Die  Corporation;  Artvic, 
Inc.;  Ash  Machine  Corporation; 
Asheboro  Mold  &  Design.  Inc.;  Ashlin 
Associates,  Inc.;  Asmat,  Inc.;  Associated 
Design  ft  Manufacturing;  Associated 
Electro-Mechanics,  Inc;  Associated 
Machine  Company,  Inc;  Associated 
Machine  Technology;  Associated 
Machinecraft  Corporation;  Associated 
Tool  Company,  Inc;  Astra  Tool  ft 
Instrument,  Corp.;  Astro  Machine  Works 
Inc.;  Atec  Tool  ft  Engineering;  Atec  Inc: 
Athens  Industries;  Athens  Tool  ft  Die. 
Inc.;  Atkins  Tool  Company;  Adantic 
Aircraft  Tool  Company;  Atlantic  Alloys. 
Inc.;  Atlantic  Tool  ft  Die  Company; 
Atlas  Die  ft  Manufacturing  Company; 
Atlas  Machine  ft  Supply,  Inc:  Atlas 
Machine  Company,  Inc;  Atlas  Machine, 
Inc.;  Atlas  Tool  Inc.;  Atols  Tool  ft  MoW 
Corporation;  Attra  Industries,  Inc; 
Atwood  Tool  ft  Die.  Inc^  Aul  in  the 
Family  Tool  ft  Die,  Inc.;  Austin 
Continental  Industries.  Inc;  Austin  Dies, 
Inc.;  Austin  Precision  Tool  Company: 
Austinburg  Machine,  Inc;  Austro  Mold, 
Inc.:  Autodie  Corporation;  Automate 
Associates,  Inc.:  Automated  Tool  & 
Manufacturing;  Automatic  Precision 
Welding  and  Fabricating,  Inc.; 
Automation  Tool  ft  Die,  Inc.: 
Automation  Tool  Company;  Autrey 


Steel  &  Machine;  Avant  Tool  &  Die,  Ina; 
Avion  Tool  Corporation;  Avion  Tool 
Manufacture:  Axis  Precision  Industries: 
Ay  Machine  Tool  &  Die,  Inc.;  Ayers 
Gear  &  Machine;  Azbill  Tool  ft  Die,  Inc.; 
AM-Tec  Inc.;  B  ft  A  Design;  B  ft  B 
Machine  ft  Grinding  Service;  B  ft  B 
Manufacturing  Company;  B  &  B 
Precision  Tools,  Inc.;  B  ft  B  Precision, 
Inc.;  B  ft  B  Tool  ft  Die  Company,  Inc.;  B 
ft  B  Tool  ft  Die,  Inc.;  B  ft  B  Tool 
Company;  B  ft  E  Tool  ft  Mfg.  Co..  Inc.;  B 
ft  E  Tool  Company,  Inc.;  B  ft  G  Machine 
Company;  B  ft  G  Machine  Products;  B  ft 
G  Quality  Machine  ft  Tool;  B  ft  G  Tool  ft 
Die  Company,  Ina;  B  ft  H  Machine,  Inc.; 
B  ft  H  Tool  ft  Machine  Corporation;  B  ft 
L  Tool  ft  Machine  Company;  B  ft  R  Gear 
Company;  B  ft  R  Machine  ft  Tool 
Corporation;  B  ft  T  Tool  ft  Die  Company; 
B  ft  W  Tool  ft  Die,  Inc.;  B  ft  Z 
Manufacturing  Company;  B  A  K 
Precision  Industries;  B  F  Industries,  Inc.; 
B  G  Instrument  Corporation:  B  H 
Aircraft  Company,  Inc4  B  H  Instrument 
Company,  Inc.;  B I  K  Corporation;  B  J 
Williams  Co.;  B  T  ft  M;  B  Z  Engineering; 
B.  Radtke  ft  Sons,  Inc.;  a  T.  C. 
Production;  B-W  Grinding  Service,  Ina; 
Babbitt  Bearing,  Ina;  Bachman  Machine 
Company,  Inc.;  Bachmann  Precision 
Machine;  Badger  Tool  ft  Die;  Bahrs  Die 
&  Stamping  Company;  Bailey  Tool  ft 
Manufactiiring  Company;  Bair  Tool  ft 
Mold,  Inc.;  Baker  Hill  Industries,  Ina; 
Baker  Machine  ft  Tool;  Ballard  Machine 
Tool  Service;  Ballos  Precision  Machine; 
Banbury  Precision;  Banner  Machine 
Company,  Inc.;  Banner  Tool  ft  Die,  Inc.; 
Barco  Manufacturing,  Inc.;  Barlag  Tool; 
Barroncast,  Inc.:  Barton  Tool 
Engineering;  Basic  Industries;  Basic  VI; 
Basil-Walker  Tool  Company,  Inc.; 
Basiiius  Tool  Co.;  Bassett  Tool  ft 
Machine;  Bateman  Manufacturing  Co., 
Inc.;  Baumann  Engineering;  Baumbach 
Machine,  Inc.;  Bawden  Industries,  Ina: 
Bay  Bar  Products,  Inc.;  Bay  City  Boring 
ft  Machine;  Bay  Swiss  Manufacturing 
Co.,  Inc.;  Baytown  Ace  Machine 
Company,  Inc.;  Beacon  Tool  Company. 
Inc.;  Beamco,  Inc.;  Beaulieu  Tool  ft  Die 
Co.,  Inc.;  Beaver  Tool  ft  Machine 
Company;  Bechdon  Company,  Inc.; 
Bechler  Cams,  Inc.;  Becker,  Inc.; 
Becksted  Machine  Shop;  Beckwith 
Grinding.  Inc.;  Behrens  Manufacturing, 
Inc.:  Bel-Kur,  Bel-Mar  Products 
Corporation:  Belgian  Screw  Machine 
Products.  Inc.;  Bell  Engineering.  Inc.;  Bell 
Tool.  Inc.;  Ben-Mer  Tool  ft  Machine: 
Benda  Tool  ft  Model  Works;  Bender 
Machine,  Inc.:  Bendon  Gear  ft  Machine; 
Bennett  Tool  ft  EHe  Company;  Berg  Tool 
ft  Machine  Company.  Inc.;  Berkshire 
Industries.  Inc.;  Berlin  Manufacturing 
Co.  Inc.;  Bemal  Rotary  Systems.  Ina; 
Bemhard  Knust  Company,  Inc.;  Bertram 
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Tool  ft  Machine  Co..  Inc.;  Beryllium 
Manufacturing  Company;  Bess 
TESTLAB  INC.;  Best  Industries,  Ina; 
Best  Tool  ft  Manufacturing  Co..  Inc.; 
Beta  Machine  ft  Tool  Company;  Biggs 
Tool  ft  Die;  Hilar  Tool  ft  Die 
Corporation;  Billet  Tool;  Birmingham 
Benders  Company;  Blackburn 
Instrument  Company;  Blackhawk  Metal 
Products,  Inc.;  Blacklick  Machine 
Company,  Inc.;  Blanchard  Grinding 
Service,  Inc.;  Blanchard  Metals 
Processing  Company;  Blanda, 
Incorporated;  Blandford  Machine  ft  Tool 
Co.,  Inc.;  Blitz  Tool  ft  Die;  Blue  Chip 
Mold;  Bob's  Tool  ft  Cutter  Grinding,  Inc.; 
Bodine  Tool  ft  Machine  Company; 
Bogden  Company;  Boice  Industrial: 
Bollinger  Tool  ft  Die.  Ina;  Boos  Product;; 
Bordo  Mold  ft  Machine,  inc.;  Boring 
Machine  Corp.:  Boring.  Inc.;  Bosma 
Machine  ft  Tool  Corporation;  Boss  Tool 
&  Mfg.;  Boston  Centerless,  Ina;  Bowen  ft 
Company.  Inc.;  Bowers  Machine  Co.: 
Bowes  Machine.  Inc.;  Boyd  Machine 
Company:  Boyle,  Ina;  BoMar  Machine; 
Bra-Vor  Tool  ft  Die  Company,  Inc.; 
Bradenton  Tool  ft  Machine;  Bradhart 
Products.  Inc.;  Bradley  Service 
Company;  Breeze's  Precision  Boring 
Company;  Brettrager  Manufacturing 
Company;  Bridean  Machine  ft  Tool  Co., 
Inc.;  Brighton  N  C  Machine  Corporation; 
Brimfield  Precision,  Inc.;  Brinkman  Tool 
ft  Die,  Inc.;  Bristol  Instrument  Gears, 
Inc.;  Broadway  Mold  ft  Tool,  Ina; 
Brodbeck  Tool  ft  Machine  Company-, 
Brogdon  Tool  ft  Die.  Inc.;  Bronner 
Manufacturing  &  Tool  Co.;  Brookfield 
Industries,  Inc.:  Brooklyn  Scraping  ft  Re- 
Machining,  Inc.;  Brown  Industries,  Inc.: 
Brown  Manufacturing  Company,  Inc.; 
Brown  Production,  Inc.;  Brown-Covey, 
Inc.;  Bruce  Machine  ft  Tool  Co.,  Inc.; 
Buchanan  Products.  Ina;  Buckeye  Die  ft 
Engineering:  Budney  Company.  Inc.; 
Budney  Industries;  Buehrle  Engineering 
Company;  Buena  Park  Tool  ft 
Engineering;  Buerk  Tool  ft  Machine 
Corporation:  Buiter  Tool  ft  Die.  Inc.; 
Bulgrin  Mold  ft  Machine;  Burch 
Machine,  Inc.:  Burckhardt  America.  Inc.; 
Burco  Precision  Products;  Burger 
Engineering,  Inc.;  Burgess  Brothers.  Inc.; 
Burke  Industries:  Burke  Manufacturing. 
Inc.;  Burrowes  Research  Machining.  Inc.; 
Burton  Industries;  Busler's  Machine 
Company:  Busy-Bee  Tooling;  Bylsma 
Tool.  Inc.;  C  ft  C  Machining  Company;  C 
ft  C  Manufacturing  Company:  C  &  C 
Manufacturing  Corporation;  C  ft  D 
Engineering  Company;  C  ft  G  Machine  ft 
Tool;  C  ft  I  Industries:  C  ft  M  Machine 
Products.  Inc.;  C  ft  R  Manufacturing. 
Inc.:  C  ft  S  Machine  Products;  C  and  L 
Custom  Tooling;  C  A  C  Tool 
Corporation:  CAD  Enterprises;  CAR 
Enterprises.  Inc.;  C  A  Spalding 


Company;  C  B  Enterprises;  C  B  Gear  ft 
Machine,  Inc.;  C  B  Kaupp  ft  Sons.  Inc.;  C 
B  S  Boring  ft  Machine  Co..  Inc.:  CBS 
Manufacturing  Company,  Inc.:  C  D  M 
Tool  ft  Manufacturing  Co.  Inc.:  C  H  W 
Precision  Machining.  Inc.:  C  J  Grinding, 
Inc.;  C  J  R  Manufacturing  Company,  Inc.: 
C  J  Winter  Machine  Works;  C  L 
Precision  Machine  ft  Tool  Co.;  C  M 
Grinding.  Inc.:  C  M  Smiilie  ft  Company; 
C  N  C  Engineering;  C  N  C  Precision:  C  N 
C  Precision  Machining.  Ina;  C  P  M 
Division  (Division  of  Columbus 
Standard,  Inc.);  C  R  B  Manufacturing, 
Inc.;  C  R  E  Enterprises:  C  T  D  Machines, 
Inc.;  C  T  M.  Ina;  C  V  Tool  Company. 
Inc.:  C.  A.  P.  Tool  ft  Mfg.  Co.,  Inc.;  C.  C. 
Tool  ft  Engineering:  C  G.  Tech,  Inc.;  C. 
M.  I.  Product  Development;  C.  M.  R. 
Engineering;  Cain  Machine  Company: 
Cal-Disc  Grinding  Company:  Cal-Matic, 
Inc.:  Calcortec,  Inc.;  California 
Fineblanking  Corporation;  California 
Gundrilling.  Inc.;  California  Reamer 
Company;  Calx,  Inc.;  Cam  Basic: 
Cambridge  Special;  Cambridge  Tool  ft 
Die  Corp.;  Cambridge  Tool  ft 
Manufacturing  Co.;  Cameo 
Manufacturing,  Inc.;  Campbell  Grinding 
&  Machine,  Inc.;  Campbell  Machinery, 
Inc.;  Camtea  Inc.;  Canan  Mold.  Inc.: 
Canto  Tool  Corporation:  Capital  Tool 
Company;  Capitol  Engineering 
Company;  Capitol  Technologies:  Capitol 
Tool  ft  Die  Company;  Capitol  Tool  ft 
Die.  Inc.;  Car-Gor  Tool  ft  Die;  Caran 
Precision  Engineering  ft  Manufacturing: 
Carbide  Products  Company:  Cardinal 
Machine  Company;  Cardinal  Machine 
Company.  Inc.;  Carius  Tool  Company. 
Inc.;  Carl  Machine  Company.  Inc.;  Carl 
Rogers;  Carl's  Machine,  Inc.;  Carlin 
Machine  Company,  Inc.:  Carison  Capital 
Manufacturing  Co.;  Carlson  Tool  ft 
Manufacturing  Corp.;  Carlson-Rockford, 
Inc.;  Carr  Cylinder  Company;  Carr  Lane 
Manufacturing  Company;  Carr  Machine 
Company;  Carr  Tool  ft  Machine 
Company,  Inc.;  Cascade  Mold  ft  Die, 
Inc.;  Cass  Screw  Machine  Products 
Company:  Catalina  Tool  A  Mold,  Ina; 
Caval  Tool  ft  Machine  Company;  Cedar 
CNC  Machining,  Inc.:  Centaur  Tool  ft 
Die,  Inc.:  Centennial  Tool 
Manufacturing:  Centennial  Tool.  Ina; 
Center  Line  Machine  Company;  Center 
Line  Tool:  Centerline  Precision 
Machining:  Centerline  Tool  ft  Die 
Company;  CenterLine  Industries,  Ina: 
Centex  Machining,  Inc.:  Central 
Machining  Specialties,  Inc.:  Central 
States  Machine  Service;  Central  Tool 
Company,  Inc.;  Central  Tool  Works,  Inc.: 
Centurion  Manufacturing:  Century 
Machine  Company.  Inc.:  Century  Mold 
Company,  Inc.:  Century  Tool  ft  Gage 
Company;  Century  Tool  ft 
Manufacturing  Co.;  Century  Tool  and 
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Design,  Inc.;  Certified  Aerospace; 
Certified  Grinding  &  Machine.  Inc.; 
Certified  Industries.  Inc.;  Champion  Tool 
&  Die  Company;  Chapman  Engineering. 
Inc.;  Charian  Machine  &  Manufacturing; 
Charles  Meisner.  Inc.;  Charlotte  Cutting 
Tool;  Charlotte  Machine  Company; 
Chariton  Engineering  Corporation; 
Chase  Machine  Company,  Inc.;  Check- 
Male  Industries;  Checker  Machine.  Inc.; 
Chelar  Tool  &  Die.  Inc.;  Chesco 
Products;  Chicago  Mold  Engineering, 
Inc.;  Chippewa  Tool  &  Manufacturing 
Co.;  Chris  Papas  Precision  Company; 
Christon  Grinding  Company; 
Christopher  Tool  &  Manufacturing; 
Circle-K-Industries;  City  Machine  Tool  & 
Die  Co.,  Inc.;  Clarich  Mold  Corporation; 
Clark  Manufacturing  Company;  Clark 
Metal  Products  Company;  Clark-Henry 
Company,  Inc.;  Classic  Die,  Inc.;  Classic 
Mold  Design;  Cleveland  Metal  Products; 
Cleveland  Mold  &  Die,  Inc.;  Cleveland 
Punch  &  Die  Company;  Cliffdale 
Manufacturing  Company;  Clifford  H. 
Jones,  Ina;  Clifford  Manufacturing 
Company;  Clifton  Automatic  Screw; 
Cling's  Machine  And  Stamping;  Cloud 
Company;  Co-Op  Machine  &  Tool;  Coast 
Cutters  Company;  Cobak  Tool  & 
Manufacturing  Company;  Coffey 
Associates;  Coleman  Corporation; 
Collins  Instrument  Company;  Collins 
Machine  &  Tool;  Colmar  Corporation; 
Colonial  Machine  Company;  Colorado 
Surface  Grinding;  Columbia  Research  & 
Development  (Division  of  Ludlow 
Industries,  Inc.);  Columbia  Screw  Co.. 
Inc.;  Com-Tal  Southwest.  Inc.;  Com-Tal. 
Inc.;  Combined  Metals  Company;  Comet 
Tool,  Inc.;  Command  Corporation 
International;  Commerce  Grinding.  Inc.; 
Commercial  Kellering.  Inc.;  Commercial 
Machine,  Inc.;  Commercial 
Manufacturing  Corp.;  Commercial  Tool 
&  Die  Company;  Commonwealth 
Machine  Co.,  Inc.;  Commonwealth 
Technology;  Compacting  Tooling,  Inc.; 
Companion  Industries,  Inc.;  Competition 
Tooling,  Inc.;  Complex  Tooling,  Inc.; 
Component  Engineers,  Inc.;  Composidie. 
Inc.;  Composite  Machine  &  Tool; 
Composite  Mold  Corporation;  Compu 
Die,  Inc.;  Computer  Wire  EDM 
Corporation;  Computerized  Machining 
Services,  Inc.;  Concept  Tool  &  Die 
Company;  Conco  Systems,  Inc.;  Condor 
Tool  &  Die;  Coney  Tool  and  Cutter 
Grinding;  Conn  Dee  Industrial; 
Connecticut  Jig  Grinding,  Inc.; 
Connecticut  Tool  &  Manufacturing; 
Connell  Tool  Company;  Connolly  Tool  & 
Machine  Company;  Conover  Machine  & 
Design,  Inc.;  Consolidated  Mold  & 
Manufacturing,  Inc.;  Conti  Tool  &  Die 
Company;  Continental  Microwave  and 
Tool  Co.,  Inc.;  Continental  Mold  &  Tool, 
Inc.;  Continental  Precision,  Inc.; 


Continental  Tool  &  Machine; 
Continental  Tool  &  Manufacturing,  Inc.; 
Contour  Mold,  Inc.;  Contract  Products; 
Controlled  Turning,  Inc.;  Converse,  Inc.; 
Convex  Mold.  Inc.;  Cook  Manufacturing; 
Cook  Tool  &  Die  Co.;  Cooney  Tool.  Inc.; 
Copa  Tool,  Inc.;  Cordell  Machine 
Corporation;  Coronado  Machine,  Inc.; 
Correa  Machine  &  Tool  Company,  Inc.; 
Correll  Manufacturing;  Corrigan 
Manufacturing  Co.,  Inc.;  Country 
Machine  &  Tool,  Inc.;  Cox  Machine 
Company,  Inc.;  Cox  Tool  Company,  Inc.; 
Coy  Machine  Company;  Craft  Tool  & 
Die  Company,  Inc.;  Craftech  EDM 
Company;  Crafts  Company,  Inc.; 
Craftsman  Tool  &  Mold  Company; 
Cramers  Precision  Grinding,  Inc.; 
Cranston  Centerless  Grinding;  Crawford 
Tool  &  Die;  Creative  Machine  Products; 
Creative  Tool  Company;  Crest 
Manufacturing  Company;  Criterion  Tool 
&  Die;  Cross  Road  Machine  Shop; 
Crossland  Machinery;  Crown  Mold  & 
Machine,  Inc.;  Crown  Tool  &  Die 
Company;  Crownel  Corporation;  Crush 
Master  Grinding  Corporation;  Crystal 
Die  Mold.  Inc.;  Cumberland  Tool  &  Die. 
Inc.;  Curio  Precision  Tool  &  Machine: 
Cust-M-Thread  Grinding;  Custom 
Engineering.  Inc.;  Custom  Etch  Inc.; 
Custom  Jig  Grinding.  Inc.;  Custom 
Machine.  Inc.;  Custom  Machining.  Inc.; 
Custom  Metal  Products  Corporation; 
Custom  Mold  &  Design;  Custom  Tool  & 
Design,  Inc.;  Custom  Tool  &  Die,  Inc.; 
Custom  Tool  &  Manufacturing  Company; 
Cyma  Tool  Corporation;  Cypress  Tool  & 
Die  Company,  Inc.;  D  &  B  Industries, 
Inc.;  D  &  H  Manufacturing  Company;  D 
&  I  Precision  Machining,  Inc.;  D  &  L 
Tool,  Inc.;  D  &  M  Products;  D  &  S 
Manufacturing  Corporation:  DAK  Tool 
Company,  Inc.;  D  C  Design,  Inc.;  D  C 
Machine  Shop;  D  F  M  Corporation;  D  M 
C  International,  Inc.;  D  M  Machine 
Company,  Inc.;  D  S  Greene  Company, 
Inc.;  D  S  Machine;  D  S  Manufacturing, 
Inc.;  D.  M.  M.  Manufacturing;  D-K 
Manufacturing  Corporation:  D-S 
Machine  Tool  &  Development:  D-Velco; 
D/A  Machine  Products:  Dadeks 
Machine  Works  Corporation:  Daily 
Industrial  Tools;  Daley  Design  &  Mfg.. 
Inc.;  Damen  Tool  &  Engineering  Co.,  Inc.; 
Danco  Precision,  Inc.;  Danly  Die  Set; 
Danly  Die  Set  Division  (Division  of 
Avondale  Industries);  Dap  Tool  &  Mold 
Inc.;  Dar  Machine  &  Manufacturing,  Inc.; 
Darotek,  Inc.;  Darr  Industries,  Inc.;  Dass 
Machine,  Inc.;  Dauntless  Molds,  Inc.; 
David  Barnes  Company;  David 
Engineering  &  Manufacturing;  Dayton 
Drill  Bushing  Company;  Dayton  Progress 
Corporation;  Dayton  Reliable  Tool; 
Dayton  Tool  Company,  Inc.:  Dayton 
Wireburn,  Inc.;  De  Hoff  Tool  &  Die  Co.. 
Inc.;  De  Long  Manufacturing;  Deck 


Brothers.  Inc.;  Deck  Machine  &  Tool; 
Deep  South  Automotive,  Inc.;  Deephole 
Machine  Company;  Deeter's  Tool  & 
Manufacturing.  Inc.;  Degele 
Manufacturing.  Inc.;  Dekalb  Tool  &  Die. 
Inc.:  Del  Packaging  Inc.;  Delaware 
Machinery  &  Tool  Co..  Inc.;  Dellacor 
Company,  Inc.;  Delltronics,  Inc.:  Delp 
Corporation:  Delta  Machine  &  Tool: 
Delta  Machining.  Inc.;  Delta  Precision 
Tool  &  Instruments;  Delta  Systems,  Inc.; 
Delta  Tool  &  Die  Company:  Delta  X 
Corporation:  Deltec,  Inc.;  Delto  Tool 
Company;  Demaich  Industries,  Inc.; 
Demark  Industries,  Inc.;  Demmer 
Corporation;  Demps  Saw  &  Tool 
Company,  Inc.:  Denby  Mold  Company; 
Dependable  Tool  &  Die;  Dependable 
Tool  &  Manufacturing  Co.;  Desert 
Precision  Mfg..  Inc.;  Design  Tool  & 
Machine  Company;  Designs  For 
Tomorrow,  Inc.;  Deterling  Company, 
Inc.;  Detroit  Tool  Engineering  Company; 
Detwiler  Tool  Company:  Development 
Research  &  Tool;  Dexter  Tool  Company; 
Diamond  Lake  Tool:  Diamond  Machine 
Works,  Inc.;  Diamond  Mold  &  Die,  Inc.; 
Diamond  Tool  &  Die  Co.,  Inc.;  Diamond 
Tool  Products:  Dickey  &  Son  Machine  & 
Tool;  Die  Cast  Die  &  Mold.  Inc.;  Die  Cast 
Dies.  Inc.:  Die  Matic  Corporation;  Die 
Products.  Inc.;  Die  Supply  Corp.;  Die- 
Matic,  Inc.:  Die-Mension  Corporation; 
Die-Tech  Manufacturing,  Inc.:  Die-Tron- 
Die-Cam,  Inc.;  Diecraft  Corporation; 
Dieline  Corporation:  Diemakers,  Inc.; 
Diemaster  Tool  &  Mold;  Diematics,  Inc.; 
Dietooling  (Division  of  Diemolding); 
Dietronic  Stampings,  Inc.:  Dillon 
Industries,  Inc.;  Dimac  Manufacturing 
Co.,  Inc.:  Discovery  Tool  & 
Manufacturing:  Ditool  (Division  of 
Foundry  Allied  Industries);  Diversified 
Engraving  Stamp;  Diversified  Tool  & 
Die;  Diversified  Tool  Corporation; 
Diversified  Tools,  Inc.;  Dixie  Numerics, 
Inc.;  Dixie  Tool  &  Die.  Inc.;  Dixon 
Components.  Inc.;  DoUins  Tool.  Inc.; 
Donkra  Manufacturing  Company: 
Donlee  Precision;  Dot  Machine  &  Tool 
Company;  Double  D  Machine  &  Tool 
Company:  Double  Disc  Grinding  of 
Hauppauge.  Inc.;  Dowty's  Machine 
Works.  Inc.;  Doyle  Manufacturing.  Inc.; 
Drake  Engineering  Co.,  Inc.;  Drem 
Machine  Company;  Drilex  Corporation; 
Du-Well  Grinding  Company.  Inc.;  Dugan 
Tool  &  Die  Company;  Duke  Grinding. 
Inc.;  Dulond  Tool  &  Engineering,  Inc.; 
Dun-Rite  Industries,  Inc.;  Dura  Metal 
Products  Corporation;  Durable  Metal 
Products  Company;  Durivage  Pattern 
Company;  Duwest  Tool  &  Die.  Inc.;  Dyko 
Tool  Corporation;  Dynacorp.  Inc.; 
DjTiamic  Engineering,  Inc.;  Dynamic 
Enterprises,  Inc.;  Dynamic  Machine  & 
Fabricating;  Dynamic  Machine  Works; 
Dynamic  Metal  Products;  Dynamic  Tool 
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&  Design.  Inc4  Dynamic  Tool  &  Die 
Company;  Dynamic  Tool  and  Die,  Inc.; 
Dynasty  Mold  &  Engineering,  Inc.; 
Dysinger  Tool  &  Die  Company;  E  &  C 
Manufacturing  Company.  Inc.;  E  &  F 
Tool  Company,  Inc.;  E  A  M.  Inc.;  E  C  M 
of  Florida;  E  C  M  Specialties,  Inc.;  E  D  1 
High-Tech  Tooling  &  Machining;  E  D  M 
Services.  Inc.;  E  D  M  Wire-Cut 
Northwest,  Inc.;  E  F  Precision;  EPS 
Fabrication.  Inc.;  E  J  Codd  Company, 
Baltimore  City;  E  K  Machine  Tool,  Inc.; 
E  M  I  Precision;  E  R  C  Concepts 
Company;  E  R  I  Division  (Division  of 
Babcock  &  Wilcox  Company);  E  S  L 
Corporation;  E  W  Johnson  Company, 
Inc.;  E.D.M.  Exotics;  E-B  Manufacturing 
Company.  Ina;  E-Z  Machine 
Corporation;  Eagle  Metalcraft.  Ina: 
Eagle  Tool  &  Machine  Company,  Inc.; 
Eason  &  Waller  Grinding  Company; 
Eastern  Tool  &  Die,  Inc.;  Eastern  Tool  & 
Engineering  Corp^  Eastford  Tool  &  Die 
Co.;  Ebway  Corporation;  Echo  Precision 
Tooling  Company;  Eck  &  Eck  Machine 
Company,  Inc.;  Eckel  Manufacturing 
Company;  Eckert  Manufacturing  Co.. 
Inc.;  Ecko  Tool  &  Die,  Ina;  Eclipse  Mold, 
Inc.;  Ed  Fish  Machine  Company;  Edco 
Tool  4  EHe  Company:  Edel-Brown  Tool 
&  Die  Company;  Edgefield  Fine 
Machining  Company;  Edgerton  Machine 
&  Gear,  Inc.;  Edinger  Manufacturing, 
Inc.;  Edmar  Engineering  Company; 
Edmunds  Manufacturing  Company;  Edro 
Engineering.  Ina;  Egli  Machine 
Company,  Ina;  Ehrhardt  Tool  &  Machine 
Company;  Eicom  Corporation;  Eighty- 
Six  Tool  Company;  Eisen  Gustav  Tool  & 
Die  Works;  Elbro  Tool  Company,  Inc.; 
Elcam  Tool  &  Die.  Ina;  Elco  Gear 
Corporation;  Electra  Form,  Inc^  Electric 
Terminal  Corporation;  Electrical 
Discharge  Machine:  Electro  Form 
Corporation;  Electro  Machine  &  Tool. 
Ina;  Electro  Mold  Company;  Electro- 
Mechanical  Products,  Inc.;  Electro- 
Methods,  Ina;  Electrodie.  Ina;  Electrol 
Manufacturing  Company;  Electronics 
Tool  a  Die;  Electrotools,  Inc.;  Elger  Tool 
and  Machine  Co.,  Inc.;  Elgin  Machine 
Corporation;  Elite  Tool  Company,  Inc.; 
Elizabeth  Carbide  Die  Co..  Ina;  Eljay 
Corporation;  Elk  Lake  Tool  Company; 
Elkhart  Machine  &  Tool;  Elliot  Tool  & 
Manufacturing  Company;  Elliott's 
Precision.  Inc.;  Ely  Tool  Incorporated; 
Emblem  Tool  &  Engineering  Company; 
Emco  Engineering;  Emmert  Welding  & 
Manufacturing  Inc.;  Emory  Machine  & 
Tool  Company;  Empire  Corporation; 
Empire  Machine  Shop.  Inc4  Empire 
Manufacturing  Corporation;  Enbi 
Corporation;  Engineered  Metal  Products 
Company;  Enpro  Systems.  Inc.; 
Enterprise  Tool  &  Die;  Enterprise  Tool  & 
Die.  Ina;  Ephrata  Precision  Parts,  Inc.; 
Epic  Manufacturing  Company,  Ina;  Erca 


Tool  Die  &  Stamping  Company;  Erdle 
Manufacturing  Company,  Ina;  Erickson 
Tool  &  Machine  Company;  Ermco; 
Ernest  Gaum,  Inc.;  Ervite  Corporation; 
Esco,  Inc.;  Estee  Mold  &  Die,  Inc.;  Esterle 
Mold  &  Machine  Co.;  Estul  Tool  & 
Manufacturing  Co.  Inc.;  Etko  Machine, 
Inc.;  Euclid  Diemakers,  Inc.;  Euclid 
Precision  Grinding  Co..  Ina;  Evana  Tool 
&  Engineering,  Inc.;  Evans  Tool  &  Die. 
Inc.;  Evansville  Tool  4  Die;  Ever  Fab, 
Inc.;  Ever-Ready  Tool.  Inc.;  Everett 
Pattern  and  Mfg.,  Inc.;  Ewart-Ohlson 
Machine  Company:  Exact  Cutting 
Service,  Inc.;  Exact  Tool  4  Die.  Inc.; 
Excel  Foundry  and  Machine,  Ina;  Excel 
Machine  Company;  Excel  Machine 
Products.  Inc.;  Excel  Manufacturing,  Inc.; 
Excel  Stamping  4  Manufacturing,  Ina; 
Excel  Tech  Machine  Repair  4  Scraping, 
Inc.;  Excel  Tool  4  Mfg.;  Executive  Mold 
Corporation:  Expertise  Components. 
Inc.;  Expo  Tool  Company.  Ina;  Extrusion 
Services,  Inc.;  Ezell  Precision  Tool 
Company;  F  4  G  Multi-slide.  Inc4  F  4  G 
Tool  4  Die  Company;  F  4  M  Machine 
Corporation;  F  4  S  Tool  4  Gauge 
Companjr;  F  C  Machine  Tool  Design, 
Inc.;  F  D  Contours;  F  D  T  Precision 
Machine  Co.,  Inc.;  F  H  Peterson  Machine 
Corporation;  F  K  Instrument  Company, 
Inc.;  F  M  Machine  Company;  F  M  S 
Industries,  Ina;  F  P  Pla  Tool  4 
Manufacturing  Co.;  Fabian  Machine  4 
Tool;  Fabmaster  Industries,  Ina; 
Fabritek  Company,  Inc.;  Fabro 
Engineering.  Inc.;  Fair  Tool  4  Die 
Company;  Fairbanks  Machine  4  Tool; 
Fairfield  Tool  Company.  Inc4  Fairview 
Machine  Company,  Inc.;  Fairway  Molds, 
Inc.;  Faith  Tool  4  Manufa^^aring,  Inc.; 
Falcon  Precision  Machine  Co.;  Falicon 
Performance  Eng.;  Falls  City  Machine 
Technology;  Falls  Mold  4  Die,  Inc.; 
Fame  Tool  4  Manufacturing  Company: 
Fargo  Machine  Company,  Ina;  Farris 
Machiqe  4  Tool  Company;  Faustson 
Tool;  Fay  Tool  4  Die  Company;  Felton 
Machine  Co..  Inc.;  Femmer  Machine 
Company;  Ferange  Industries,  Ina; 
Ferrex  Corporation;  Ferriot  Inc4 
Fibreform  Electronics;  Fidelity  Tool  4 
Machine  Co.,  Inc.;  Field  Equipment  4 
Service  Company;  Figgins  Machine 
Company;  Finest  Tool  Company;  Finish 
Line  Manufacturing;  Finntech,  Ina: 
Fischer  Tool  4-Die  Corporation: 
Fitzwater  Engineering  Corporation:  Five 
Star  Tool  Company,  Inc.;  Flagg  Steel 
Company;  Flametech  Corporation;  Fleck 
Machine  Company;  Florida  Aero 
Precision,  Inc.;  Fluke  Metal  Products, 
Inc.:  Fordees  Engineering;  Formac 
Corporation;  Formative  Products; 
Formtech;  Formtech  Enterprises,  Inc.; 
Forrest  Machine,  Inc.;  Forster  Tool  4 
Die;  Forsyth  Engineering  4  Machine 
Corp.:  Fort  Custer  Tool  4  Die,  Ina: 


Foster  Machine  4  Manufacturing  Co.; 
Four  Star  Precision  Products.  Inc.;  Four- 
D  Tool  Company;  Fox  Valley  Tool  4  Die. 
Inc.;  France  Special  Tool:  Franchino 
Mold  4  Engineering;  Frank  J.  Stolitzka  4 
Son,  Inc.;  Fre-Mar  Industries.  Inc.: 
Frederick's  Machine  Shop:  Fredon 
Corporation:  Fredon  Development 
Industries  Inc.:  Fremont  Plastic  Molds. 
Ltd.;  Frenz  4  Kellogg  Tool  Corporation: 
Friemark.  Inc.;  Fulton  Tool  Company. 
Inc.:  Fumo  Co.;  Futaba  Corporation  of 
America;  Future  Fabricators:  Future 
Tool  4  Die  Company,  Ina;  Future  Tool  4 
Die.  Inc.;  Fyco  Tool  4  Die.  Inc4  Fyne 
Instrument  Corporation;  G  4  G  Machine 
Technology's  Inc.;  G  4  G  Tool  Company. 
Inc.;  G  4  H  Jig  Grinding.  Inc.;  G  4  H 
Precision  Machining;  G  4  J  Machine 
Shop.  Inc.:  G  4  K  Machine  4  Tool 
Company:  G  4  L  Machine,  Inc.;  G  4  L 
Machining,  Ina;  G  4  M  Precision.  Ltd.;  G 
4  R  Enterprises:  G  4  R  Precision 
Grinding:  G  4  W  Industries,  Ina;  G  4  W 
Tool  4  Die  Company,  Inc.;  G  4  Z  N/C 
Machining  Company;  G  B  F  Enterprises, 
Inc.:  G  B  Tool  Company;  G  L  B  Precision. 
Inc.:  G  M  A  Tooling:  G  M  Tool  4  Design. 
Inc.;  G  M  Tool  Corporation:  G  N  R 
Plastic  Co.,  Inc.;  G  P  Precision  Metal 
West;  G  P  Tool  Company:  G  S  Predsioa 
Inc.;  G  T  G,  Inc.;  Gadsden  Tool,  Ina; 
Gage-Line  Sciences,  Inc.:  Galaxy  Tool  4 
Mold.  Inc.;  Galaxy  Tool  Corporation: 
Gales  Manufacturing  Corporation; 
Galger  Engineering  4  Manufacturing 
Company:  Galgon  Industries,  Ina: 
Gambar  Products  Company.  Ina:  Gar 
Incorporated;  Garcia  Associates;  Garray 
Machine:  Gasperak  Mold  4  Engraving: 
Gatco.  Ina:  Gauer  Mold  4  Machine 
Company:  Gem  City  Engineering 
Company:  Gem  Industries;  Gemel 
Precision  Tool  Company,  Ina;  Gemini 
Tool  4  Precision  Machine;  General  Die  & 
Engineering  Corp.;  General  Engineering 
Company;  General  Machine  4  TooU 
General  Machine  Products:  General 
Machine  Shop.  Ina;  General  Machine 
Works;  General  Tool  4  Die  Company. 
Inc.;  General  Tool  Company:  Genesee 
Manufacturing  Company.  Inc4  Genesee 
Metal  Stampings;  Genesee  Tool  4 
Engineering,  Ina;  Genuine  Tool 
Company,  Inc4  Geometric 
Manufacturing;  George  Welsch  4  Son 
Company:  German  Tool  4  Die,  Ina; 
Germanfown  Tool  4  Machine;  Geyer 
Precision  Machining  Company;  Gibbs 
Machine  Company,  Inc.:  Gilbert 
Engineering  Company:  Gilbert  Machine 
4  Tool  Company  Ina:  Gilbert  Tool  4 
Die,  Ina;  Gilk^  Machine:  Gill  Tooling; 
Gillaspie  Engineering  4  Mfg.;  Gillette 
Machine  4  Tool  Company:  Girard  Tool 
4  Die;  Glaze  Tool  4  Engineering 
Company:  Glebar  Company,  Ina; 
Glendale  Machine  Company,  Ina; 
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Glidden  Machine  &  Tool.  Inc.;  Coebel 
Machine  Service.  Inc.;  Goffs  Industrial 
Aid  Machining  Inc.;  Goguen  Industries; 
Goldenwest  Manufacturing.  Inc.;  Goosen 
Enterprises;  Gordon  Industries: 
Gottschall  Tool  &  Die;  Gougler 
Industries;  Grand  Engineering;  Grand 
Island  Precision;  Grand  Rapids  Diecraft. 
Inc.;  Granger  Machine  &  Tool.  Inc.; 
Graphic  Equipment  Manufacturing 
Company.  Inc.;  Graybills  Tool  &  Die. 
Inc.;  Great  American  Tool  &  Mfg.  Co.; 
Great  Lakes  Grinding.  Inc.;  Green  Creek 
Tool  &  Gage.  Inc.;  Greenwell  Machine  & 
Tool.  Inc.;  Gregg  Tool  &  Die  Company. 
Inc.;  Gremco  Machine  A  Tool;  Griffin 
Tool.  Inc.;  Grind  All  Precision  Tool; 
Grind  Company,  Inc.;  Grind-All.  Inc.; 
Gros-Ite  Industries;  Groth  Equipment 
Corporation:  Guill  Tool  &  Engineering 
Co..  Inc.;  Gulf  South  Machine;  Gun- 
Enterprises  Ltd.;  H  &  H  Machine 
Company;  H  &  H  Machine  Company. 
Inc.;  H  &  H  Machine  Shop  Of  Akron. 
Inc.;  H  &  H  Machined  Products.  Inc.;  H 
&  H  Tool  &  Die  Company;  H  &  J  Tool  & 
Die  Company;  H  4  K  Tool  &  Machine 
Company;  H  &  M  Screw  Machine 
Products,  Inc.;  H  &  P  Tool  &  Machine. 
Inc.;  H  &  R  Tool  Works.  Inc.;  H  &  S 
Swansons'  Tool  Company;  H  &  W  Tool 
Company,  Inc.;  H  B  Machine.  Inc.;  H 
Brauning  Company.  Inc.;  H  Galow 
Company;  H  H  Arnold  Company,  Inc.; 
H  H  H  Machine  Company;  H  H  Mercer, 
Inc.;  H  M  Dunn  Company,  Inc.;  H  M  M 
Engineering  Design  Services;  H  P  A  S 
Inc.;  H  P  Smith  Spindle  Corporation;  H  R 
Edgar  Machining  &  Fabricating;  H  S  &  S 
Machine  Tool  Rebuilders;  H  S  Die  & 
Engineering,  Inc.;  H  T  B,  Inc.;  Haberman 
Machine;  Hackett  Precision  Company; 
Haemer  Tool  &  Die;  Hahn  &  Clay;  Haley 
Tool  &  Stamping.  Inc.;  Hallum  Tooling. 
Inc.;  Halpro.  Inc.;  Hamden  Tool  &  Die 
Co..  Inc.;  Hamill  Manufacturing 
Company;  Hamilton  Mold  &  Machine. 
Inc.;  Hamilton  Tool  Company;  Hamlin 
Steel  Products.  Inc.;  Hammill 
Manufacturing  Company;  Hammond  and 
Barrie;  Hammond  Tool.  Inc.;  Hancock 
Manufacturing  Corporation;  Handy  Tool 
&  Manufacturing  Company,  Inc.;  Hans 
Rudolph,  Inc.;  Hansa  Plastics.  Inc.; 
Hansford  Manufacturing  Corporation; 
Hanson  Mold;  Hanson  Precision 
Machine:  I  lar-Les  Tool,  Inc.;  Hardy- 
Reed  Tool.  Hang  Manufacturing 
Corporation;  Harmon  Machine  Products; 
Harmony  Industrial  Corporation; 
Harrington  Machine  &  Tool.  Inc.; 
Hartford  Aircraft  Products.  Inc.; 
I  lartford  Cutter  Grinding,  Inc.;  Haserodt 
Machine  &  Tool.  Inc.;  Haskell  Machine  & 
Tool.  Inc.;  Haumiller  Engineering 
Company;  Hauser  Machine  Company. 
Inc.;  Hawkins  Machine  Company,  Inc.; 
I  la  wkinson  Mold  Engineering  Company; 


Hayden  Corporation;  Hayden  Precision 
Industries;  Heacock  Metal  and  Machine, 
Inc.;  Heatherington  Machine 
Corporation;  Hebert  Machine  Works; 
Hedalloy  Die  Corporation;  Heilmann 
Tool  &  Manufacturing  Co.;  Helac 
Corporation;  Helio,  Inc.;  Hellebusch 
Tool  &  Die.  Inc.;  Helm  &  Son  Ltd.; 
Helmel  Engineering  Products,  Inc.; 
Henes  Stamping.  Inc.;  Henman 
Engineering  &  Machine.  Inc.;  Heritage 
Custom  Fabricators.  Inc.;  Herr  Precision 
Machining;  Herrick  &  Cowell  Company; 
Herzog  Tool  &  Die  Company.  Inc.;  Hess 
Die  Mold.  Inc.:  Hess  Engineering.  Inc.; 
Hetrick  Manufacturing.  Inc.;  Heyl 
Engraving.  Inc.;  Hi-Ridge  Manufacturing. 
Inc.;  Hi-Tech  Industries,  Inc.;  Hi-Tech 
Manufacturing.  Inc.;  Hi-Tech  Metal 
Cutting.  Inc.;  Hi-Tech  Mold  & 
Engineering,  Inc.;  Hi-Tech  Mold  &  Tool. 
Inc.;  Hiatt  Metal  Products  Company; 
High  Precision  Machining  Services; 
High-Tech  Industries;  Hill  Aerospace  & 
Defense;  Hill  Engineering,  Inc.;  Hilton 
Industries;  Hilton  Tool  &  Die 
Corporation;  Hinshaw  Tool  &  Die.  Inc.; 
Hir-Trec  Machine  &  Tool,  Inc.;  Hittle 
Machine  &  Tool  Company;  Hobson  & 
Motzer,  Inc.;  Hodge  Tool  Company.  Inc.; 
Hoercher  Industries.  Inc.;  Hoffstetter 
Tool  &  Die;  Hofmann  Tool  &  Die 
Corporation;  Holden  Machine  Company. 
Inc.;  Holland  Engineering  Company; 
HoUis  Industries,  Inc.;  Holmes 
Manufacturing  Corporation;  Holyoke 
Machine  Company;  Hondo  Die  Supply. 
Inc.;  Hone  Lap  Company,  Inc.;  Hopco; 
Hopkins  Machine  &  Tool  Company; 
Hoppe  Tool  Works,  Inc.;  Hopwood  Tool 
&  Die;  Horton  Machine  Company; 
Houston  Company;  Houston  Cutting 
Tools,  Inc.;  Houston  Metal  Cutting 
Company;  Hovis  Precision  Products: 
Howell  Bros.  Machine  &  Tool;  Howell 
Precision,  Inc.;  Howland  Industries: 
Howland  Machine  Corporation;  Hubbell 
Machine  Company,  Inc.;  Hudgins 
Precision  Manufacturing,  Inc.;  Hudson 
Machine  Works,  Inc.;  Hugh  Mathews 
Machine  Works,  Inc.;  Hughes 
Fabrication;  Hughes  Manufacturing,  Inc.; 
Humbolt  Instrument  Company;  Hunt  & 
Hunt.  Inc.;  Hunt  Machine  & 
Manufacturing  Co.;  Huron  Machine 
Products,  Inc.;  Huron  Tool  &  Cutter 
Grinding;  Huron  Tool  &  Engineering 
Company;  Husky  Cutter  Grinding,  Inc.; 
Hutchins  Tool  &  Engineering  Co.; 
Hydraulic  House.  Inc.;  Hydrodyne 
Division  Of  FPI,  Inc.;  Hygrade  Machine 
&  Tool,  Inc.;  Hygrade  Tool  & 
Manufacturing  Co.;  Hyland  Machine 
Company;  Hytrol  Manufacturing,  Inc.; 
Hytron  Manufacturing  Company,  Inc.; 
I E  M.  Ltd.;  I T  C  Automation.  Inc.;  I T  M. 
Inc.;  I-Corp.  Inc.;  Ideal  Engineering 
Corporation;  Ideal  Engineering,  Inc.; 


Ideal  Tool  Company:  Ilion  Machine 
Products,  Inc.;  Imco,  Inc.;  Imperial 
Carbide,  Inc.;  Imperial  Die  & 
Manufacturing  Co.;  Imperial  Machine  & 
Tool  Company;  Imperial  Machine  & 
Tool.  Inc.;  Imperial  Tool  &  Die;  Imperial 
Tool  &  Manufacturing  Co..  Inc.; 
Impression  Die  &  Tool;  Independent  Die 
&  Manufacturing;  Independent  Tool  & 
Manufacturing;  Indian  Springs 
Manufacturing  Co..  Inc.;  Indiana  Tool  & 
Die;  Industrial  Bearings  &  Supply.  Inc.; 
Industrial  Chrome  Specialties.  Inc.; 
Industrial  Custom  Automatic  Machine; 
Industrial  Engineering.  Inc.;  Industrial 
Engravers.  Inc.;  Industrial  Equipment 
Repair  Co.;  Industrial  Form  Grinding; 
Industrial  Grinding,  Inc.;  Industrial 
Machine  Company;  Industrial  Molds, 
Inc.;  Industrial  Park  Rebuild;  Industrial 
Precision  Products,  Inc.;  Industrial 
Recision  Services;  Industrial  Tectonics. 
Inc.;  Industrial  Tool  &  Die  Co.,  Inc.; 
Industrial  Tool  &  Machine  Company; 
Industrial  Tool.  Die  &  Engineering,  Inc.; 
Industrial  Tool,  Inc.;  Industrial  Tooling, 
Inc.;  IndTool,  Inc.;  Injection  Mold  & 
Machine  Company;  Innex  Tool  &  Die. 
Inc.;  Innovation  Machining  Corporation; 
Innovative  Concept  Engineering  * 
Manufacturing,  Inc.;  Innovative  Systems 
Machine  &  Tool.  Inc.;  Innovative  Tool; 
Instrumental  Machine  Products,  Inc.; 
Integrated  Machine  Systems,  Inc.;  Inter- 
City  Manufacturing.  Inc.;  Intracoastal 
Plastics,  Inc.;  Investment  Mold  Sales  & 
Design;  Irotas  Manufacturing  Company; 
Isimac  Machine  Company,  Inc.; 
Istrouma  Foundry  &  Machine  Works; 
I  &  A  Tool  Company;  J  &  B  Tool;  J  &  D 
Tool  &  Die,  Inc.;  ]  4  F  Machine 
Company:  J  &  F  Machine  Company;  J  & 
H  Deburring  Company;  J  &  J  Machining: 
I  &  L  EDM;  J  &  M  Grinding,  Inc.;  J  &  M 
Machine  Products,  Inc.;  ]  &  M  Machine, 
Inc.;  I  4  N  Engineering,  Inc.;  J  4  R  Boring 

4  Machine;  ]  4  R  Machine  Company; 

J  4  W  Grinding,  Inc.:  J  4  W  Jolly.  Inc.:  J  B 
Tool  Die  4  Engineering.  Inc.;  J  B  Tool. 
Inc.;  J  B's  Precision  Industries.  Inc.;  J  C  B 
Precision  Tool  4  Mold.  Inc.;  J  C  Barton 
Company;  J  C  Parry  4  Sons  Co.  Inc.;  J  C 
Wilson  Engineering  Corporation;  J  D 
Kauffman  Machine  Shop;  ]  D  Tool  4 
Engineering,  Inc.;  J  F  Fredericks  Tool 
Company.  Inc.;  J  G  R  Manufacturing 
Corooration;  J  G  Tool  4  Die  Co..  Inc.;  ] 
Hacker,  Inc.;  J I  Machine  Company,  Inc.; 
I  K  Tool  4  Die  Design.  Inc.;  J  L  Behmer 
Corporation;  J  M  B  Machine  4  Tool 
Company.  Inc.;  ]  M  Mold.  Inc.;  J  M  S 
Mold  4  Engineering  Co..  Inc.;  J  Myles 
Machine  Company:  J  O  K  A  Industries; 
I  Ross  Miller  4  Sons.  Inc.;  J  Ryall 
Machine  Works;  J  S  Die  4  Mold.  Inc.;  ]  S 

5  Tool  4  Die;  J  T  Engineering,  Inc.;  J  T 
Machine  Company;  J  T  Tool  Company;  ] 
W  Harwood  Company;  J  W  Tool  4  Die 


Company.  Inc.;  J.  D.  Morris  Machine  & 
Mfg..  Inc.:  J.  E.  S.  Grinding,  Inc.;  J.  P. 
Tool,  Inc.;  J.P.  Tool  Inc.;  Jack  Haines 
Company;  [ack  Stewart  Kellering; 
Jackson  &  Heit  Machine  Company; 
Jackson  Machine;  Jaco  Tool  &  Die.  Inc.; 
Jaman  Tool,  Die  &  Machine  Company; 
jamar  Tool,  Inc.;  James  P.  Chick 
Company;  James  Singh  Precision  Eng.. 
Inc.;  Jamestown  Design  &  Machine; 
fandi  Machine  &  Tool;  Janson  Tool  &  Die 
Company;  Jasco  Tools,  Inc.;  Jaycraft 
Corporation;  Jell  Tool  Company;  Jemco, 
Inc.;  Jenkins  Machine,  Inc.;  Jenkins 
Precision  Grinding  Co.;  Jennison 
Corporation;  Jergens,  Inc.;  Jerpbak 
Bayless  Company;  Jerry  Carroll 
Machining,  Inc.;  Jerry  Tools,  Inc.;  Jet  Die 
&  Development  Company;  Jet  Industries, 
Inc.;  Jet  Machine  Works,  Inc.;  Jig 
Grinding  Service  Company;  Jigmasters 
Tool  &  Gauge;  Jim  Cook  Company; 
Jimco,  Inc.;  Jirgens  Modem  Tool 
Corporation;  Jobum  Tool,  Inc.;  Joeal 
Tool  Company,  Inc.;  John  V.  Potero 
Company,  Inc.;  Johnson  Controls,  Inc.; 
Johnson  Engineering  Company;  Johnson 
Precision  Machine,  Inc.:  Johnson 
Precision  Machining,  Inc.;  Johnson 
Precision  Works,  Inc.;  Johnson 
Technology;  Johnson  Tool  Company; 
Johnson's  Machine  &  Tool.  Inc.;  Jomar 
Machining,  Inc.:  Jonaco  Machine,  Inc.: 
Jonco  Tool  Company;  Jordan  &  Smith. 
Inc.;  Jordan  Machine  Co,  Inc.;  Joss  Tool 
&  Manufacturing  Co.,  Inc.;  Joyce 
Engraving  Company:  Judd  Industries, 
Inc.;  Juell  Machine  Company,  Inc.:  Juklin 
Industries,  Inc.:  Jurman  Metrics.  Inc.; 
K  &  A  Engineering  Company;  K  &  B  Tool; 
K  &  E  Instrument:  K  &  E  Mfg.  Company; 
K  &  G  Tool,  Inc.;  K  &  H  Mold  &  Machine 
Division;  K  &  K  Grinding  Company,  Inc.; 
K  &  M  Precision  Machining,  Inc.;  K  &  R 
Machine  Company.  Inc.;  K  &  S  Tool  & 
Die,  Inc.;  K  &  S  Tool  &  Manufacturing 
Company,  Inc.;  K  -  N  Mold,  Inc.:  K  and 
M  Machine  Fabricating,  Inc.;  K  A  F  - 
Tech  Industries:  K  D  Service  Company, 
Inc.:  K  L  C  Enterprises,  Inc.;  K  L  Winter, 
Inc.;  K  Mold  &  Engineering,  Inc.;  K  V, 
Inc.;  K  Y  Industries,  Inc.;  K.  Y.  Rogers. 
Inc.;  K-B-K  Tool  &  Manufacturing.  Inc.: 
Ka-Wood  Gear  &  Machine  Company; 
Kaan  Engineering.  Inc.;  Kahre  Brothers. 
Inc.;  Kal  Tool  &  Die  Company,  Inc.; 
Kamashian  Engineering;  Kamco  Plastics. 
Inc.;  Kapp  Machine  Company;  Karg 
Corporation:  Karman  Tool  &  Plastic 
Manufacturing:  Karsten  Engineering; 
Kasco  Metal  Products  Corporation; 
Kaufhold  Machine  Shop,  Inc.:  Kay's 
Precision  Manufacturing  Corp.;  Kays 
Engineering:  Kebco  Mold  &  Design.  Inc.; 
Keck-Schmidt  Tool  &  Die:  Keegan's 
Machine  &  Fabricating,  Inc.:  Keen 
Machine  Company:  Kelbros,  Inc.; 
Kellems  &  Coe  Tool  Corporation;  Keller 
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Technology  Corporation:  Kelly  Carbide 
Die  Corporation;  Kelm  Manufacturing 
Company;  Kelmar,  Inc.;  Ken  Raz  Tool 
Company,  Inc.;  Kendrick  Tool  & 
Engineering:  Kenlee  Precision 
Corporation;  Kennedy  &  Bowden 
Machine  Company:  Kennedy  Tool  &  Die 
Company;  Kennick  Mold  &  Die,  Inc.: 
Kent  Mold  Engineering;  Kentucky 
Machine  &  Tool  Company:  Kenwood 
Machine:  Kenyon  Specialties  Co.;  Kern 
Special  Tools  Company,  Inc:  Kerns 
Manufacturing  Corporation;  Kerstan 
Precision  Company.  Inc.;  Key  Products: 
Keyes  Machine  Works,  Inc.;  Keystone 
Machine,  Inc.;  Keyway,  Inc.;  Kilgore 
Machine  Company.  Inc.:  Kimberly  Gear 
&  Spline,  Inc.;  Kindex,  Inc.;  Kinetic  Tool 
Company:  King  Machine,  Inc.;  Kirsop 
Industries;  Klix  Tool  Corporation:  Knight 
Machine  &  Tool;  Knight  Tool  Company; 
Knowlton  Manufacturing  Company: 
Koch's  Machine  &  Tool  Company;  Kolar 
Machine,  Inc.;  Komo  Machine,  Inc.; 
Koning  Machine  &  Tool  Company: 
Konrad  Corporation;  Koral  Tool  &  Die 
Industries,  Inc.;  Kordenbrock  Tool  &  Die 
Company;  Kovacs  Machine  &  Tool 
Company,  Inc.;  Kreichbaum  Machine  & 
Tool;  Kremin,  Inc.;  Krimminger  Machine 
Company:  Krisalis  Machining;  Krizman. 
Inc.;  Kroesen  Tool  Co.,  Inc.;  Kruse  Tool 
&  Die,  Inc.:  Kuester  Tool  &  Die  Co.,  Inc.; 
Kurz  &  Son,  Inc.;  KENLAB;  L  &  H  Tool  & 
Die,  Inc.:  L  &  J  Tool  &  N  C  Machine:  L  & 
L  Machine.  Inc.:  L  &  L  Tool  &  Die;  L  &  M 
Mold  Corporation;  L  &  M  Precision 
Grinding  Corp.;  L  &  P  Machine,  Inc.;  L  & 

5  Corporation;  LAB  Quality  Machining; 
L  B  Machine  &  Manufacturing  Company; 
L  H  Carbide  Tool  &  Die  Corp.;  L  J  Mroz 
Design  Service;  L  P I  Corporation;  L  T  L 
Company.  Inc.;  L.  A.  Simpson  Machine 
Company;  L-B-L  Corporation;  L-K  Tool 

6  Manufacturing,  Inc.:  Lab  Threads  & 
Gear  Works.  Inc.;  Labco  Welding.  Inc.; 
Ladapa  Die  &  Tool,  Inc.;  Lagonda  Tool 
Company;  Lakeland  Mold.  Inc.; 
Lakeland  Tool  &  Engineering,  Inc.; 
Lakeview  Tooling,  Inc.;  Lakewood 
Engineering.  Inc.;  Lamar  Industrial 
Plastics  II;  Lamb  Machine  &  Tool 
Company:  Lamb  Technicon  Corporation; 
Lamina,  Inc.;  Lampin  Corporation: 
Lamson  Products  Company;  Lancaster 
Knives,  Inc.;  Lancaster  Machine  Shop: 
Lancaster  Metal  Products  Company; 
Lancaster  Mold,  Inc.;  Lancaster  Tool  & 
Machine,  Inc.;  Land  Specialties 
Manufacturing  Co.;  Landry  Specialty 
Welding,  Inc.;  Lane  Punch  Corporation; 
Laneko  Engineering  Company;  Laneko 
Precision  Corporation;  Laneko  Roll 
Form.  Inc.:  Lange  Precision  Company; 
Lanlyn  Instrument  Company;  Lanum 
Metal  Products  Company.  Inc.;  Lark 
Manufacturing  Company,  Inc.;  Laser 
Fare,  Ltd.;  Laser  Tool  Company: 


Laserform;  Lathe  Tool  Works.  Inc.; 
Layke  Tool  &  Manufacturing.  Inc.; 
LaCrange  Machine,  Inc.;  Lebal 
Industries,  Inc.:  Lebanon  Tool  Co.; 
Leblanc  Grinding  Company:  Leblond 
Makino  Machine  Tool  Company; 
Ledford  Engineering  Company,  Inc.; 
Leech  Tool  &  Die  Works.  Inc.:  Leech, 
Incorporated;  Leemax  Mfg.  Corp.;  Lees 
Enterprise;  Leese  &  Company,  Inc.; 
Leicester  Die  &  Tool,  Inc.;  Leidel 
Corporation:  Lempco  Industries.  Inc.: 
Lenit  Machine  Company:  Lentros 
Engineering.  Inc.;  Leonardi 
Manufacturing  Co.,  Inc.;  Letsch 
Manufacturing.  Inc.;  Levic  Plastics,  Inc.; 
Levion  Company,  Inc.;  Lewis  Machine  & 
Fabricating  Company;  Liberty  Tool  & 
Die  Corporation;  Libra  Manufacturing 
Company;  Ligi  Tool  &  Engineering.  Inc .; 
Limmco,  Inc.:  Linco  Tool  &  Machine 
Company;  Linco,  Inc.;  Link,  Inc.;  Linke 
Tool  Die  &  Engineering  Co.,  Inc.;  Lloyd 
B.  Cogswell  Manufacturing  Co.;  Lloyd 
Company:  Lloyd  Tool  &  Manufacturing 
Corp.;  Loadometer  Corporation;  Lobart 
Company;  Logan  Machinists,  Inc.; 
Lombardo  Tool  &  Machine  Company: 
Lombness  Tool  &  Die  Company,  Inc.: 
Long-Stanton  Manufacturing  Company; 
Lonner  Industries,  Inc.:  Look  Precision, 
Inc.;  Lorenzen's  Tool  &  Dies,  Inc.:  Louis 
J.  Hansen  Enterprises,  Inc.;  Louis  Vigh 
Tool  &  Die;  Louisiana  Engine  Rebuilding 
Co.;  Louisville  Machine  Mfg. 
Corporation;  Loyal  Machine  Company. 
Inc.:  Lucas  Machine  Co.;  Lucas  Machine 
Division;  Luick  Quality  Gage  &  Tool: 
Lunar  Industries,  Inc.:  Lunar  Tool  & 
Machinery  Company:  Lunar  Tool  & 
Mold.  Inc.;  Lunquist  Tool  & 
Manufacturing  Corp.;  Lynn  Welding: 
Lynx.  Inc.;  Lyons  Tool  &  Die  Company: 
M  8t  D  Loe  Manufacturing,  Inc.;  M  &  H 
Engineering  Company,  Inc.:  M  &  H 
Precision;  M  &  H  Tool  &  Die,  Inc.;  M  &  J 
Grinding  &  Tool,  Inc.;  M  &  M  Machine 
Company,  Inc.;  M  &  S  Machine  & 
Manufacturing  Co.;  M  &  S  Welding 
Company,  Inc.;  M  C  General,  Inc.;         M 
D  E,  Inc.;  M  D  F  Tool  Corporation; 
M  D  Machine  Co.,  Inc.;  M  E  P  P  Tool 
Company,  Inc.;  M  G  M  Tool  &  Die.  Inc.; 
M  G  W  Precision  Small  Parts;  M  S 
Willett,  Inc.;  M  T  E.  Inc.;  M  W 
Industries.  Inc.;  M-C  Fabrication,  Inc.; 
M-Tron  Manufacturing  Company,  Inc.; 
Mac  Law  Tool  &  Aircraft;  Mac  Machine 
Company,  Inc.:  Machine  Products 
Corporation:  Machine  Service 
Consultants:  Machine  Specialties 
Company;  Machine  Tool  Specialists, 
Inc.:  Machine  Tooling,  Inc.; 
Machinecraft,  Inc.;  Machinery  Spare 
Parts  &  Supplies:  Mackenzie  Machine  & 
Marine  Works:  Macnab  Manufacturing. 
Inc.;  Macor,  Inc.;  Maddox  Metal  Works, 
Inc.:  Maddox  Tool  &  Die  Shop;  Madgett 
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Enterprises:  Madison-Smith  Machine 
and  Tool  Co.;  Maeward,  Inc.;  Magdic 
Precision  Tooling,  Inc.:  Maghielse  Tool  & 
Die  Company:  Magna  Engineering: 
Magna  Machine  ft  Tool  Company: 
Magna  Standard  Manufacturing.  Inc.; 
Maho  Machine  Tod  Corporation;  Main 
Mold,  Inc.;  Maine  Machine  Products; 
Majer  Precision  Grinding,  Inc.;  Majestic 
Mold  &  Tool,  Inc.;  Majestic  Tech; 
Majestic  Tool  &  Engineering  Co.,  Inc.; 
Major  Tool  ft  Die  Division  (Division  of 
Means  Stamping  Industries.  Inc.);  Major 
Tool  &  Machine,  Inc.;  Mai  Ber 
Manufacturing  Company:  Mallay 
Corporation;  Mamco  Manufacturing 
Company;  Manchester  Tool  ft  Die; 
Manco,  Inc.:  Manda  Machine  Company, 
Inc.;  Manetek,  Inc.;  Maney  Aircraft, 
Manheim  Special  Machine  Shop; 
Manufacturers  Tool  ft  Die; 
Manufacturing  Appraisal  Company; 
Manufacturing  Machine  Corporation; 
Manufacturing  Service  Company;  Mar- 
Mac  Precision  Corporation;  Mar-Tech 
Industries,  Inc.;  Marco  Manufacturing 
Company;  Marcy  Machine,  Inc.;  Mardon 
Enterprises,  Inc.;  Mardon  Industries, 
Inc.;  Mardon  Tool  ft  Die  Company,  Inc.; 
Marie  Precision;  Marini  Tool  ft  Die 
Company,  Inc.;  Mark  Concepts,  Inc.; 
Marlton  Pike  Precision;  Marquardt 
Engineering,  Inc.:  Marquette  Tool  ft  Die 
Company:  Mars  Manufacturing 
Company,  Inc.;  Mattco,  Inc.;  Martin 
Machine  Company,  Inc.;  Martin 
Machine.  Inc.;  Martinelli  Machine; 
Marton  Tool  ft  Die  Company,  Inc.; 
Masco  Machine,  Inc.;  Massey  Grinding 
Service,  Inc.;  Master  Cutting  ft 
Engineering;  Master  Manufacturing  Co.; 
Master  Metal  Engineering,  Inc.;  Master 
Precision  Machining,  Inc.;  Master 
Precision  Tool  Corporation;  Master  Tool 
ft  Die.  Inc.:  Master  Tool  ft  Die,  Inc.; 
Master  Tool  ft  Mold,  Inc.;  Mastercraft 
Mold,  Inc.:  Matrix  Machine,  Inc.;  Matrix 
Tool,  Inc.;  Matthews  Gauge,  Inc.; 
Maudlin  ft  Son  Manufacturing  Company. 
Inc.;  Maurer  Metalcraft,  Inc.;  Maxwell 
Bailer  Corporation;  May  Industries.  Inc.: 
May  Tool  ft  Die,  Inc4  May  Tool  ft  Mold 
Company,  Inc.;  Maya  ]]g  Grinding  ft 
Gage  Company:  Mayday  Manufacturing 
Company;  Mayfair  Molded  Products; 
Mayfield  Machine  Shop,  Inc.;  McAfee 
Tool  ft  Die,  Inc.;  McBee  Engineering, 
Inc.;  McCormick/Bates  Manufacturing; 
McGill  Manufacturing  Company: 
McKenna  Industries,  Inc.:  McLinden 
Machine,  Inc.;  McNeal  Enterprises,  Inc.; 
McNeill  Manufacturing  Company; 
McPherson  Implement,  Inc.;  McSwain 
Manufacturing  Company;  Meadville 
Plating  Company,  Inc.;  Meadville  Tool 
Grinding;  Mechanical  Associates,  Inc.; 
Mechanical  Products  Manufacturing; 
Mechanized  EnterprisES,  Inc.;  Medved 


Tool  ft  Die  Company;  Mefco,  Inc.; 
Megacity  Tool  ft  Manufacturing  Corp.; 
Meko  Industries,  Inc.;  Melvin  Tool  ft 
Die,  Inc.;  Menegay  Machine  ft  Tool 
Company;  Mercer  Machine  ft  Tool  Co., 
Inc.;  Mercer  Machine  Company,  Inc.; 
Mercury  Tool  ft  Manufacturing  Co.; 
Merctuy  Tool  ft  Mfg.,  Inc.;  Meriden 
Manufacturing;  Meridian  Products 
Corporation;  Merit  Machinery,  Inc.: 
Merkler  Machine  Works;  Merlone  Metal 
Spinning,  Inc.;  Meta-Meg  Tool 
Corporation:  Metal  Forming  ft  Coining; 
Metal  Hans,  Inc.;  Metal  Processors  Inc.: 
Metal  Products  Mfg.,  Inc.;  Metal-Tech, 
Inc.;  Metallon,  Inc.;  Metco 
Manufacturing  Company,  Inc.;  Metform 
Tool  Corporation;  Methods  ft  Machining 
Services  Co.;  Metri-Tech  Engineering. 
Inc.;  Metric,  Inc.;  Metrix  Manufacturing 
Company;  Metro  Manufacturing,  Inc.; 
Metro  Metal  Products,  Inc.;  Metro  Mold 
ft  Design,  Inc.;  Meyer  Tool  ft  Machine 
Company;  Miami  Vedley  Punch,  Inc.; 
Michiana  Plastics,  Inc.;  Micka 
Manufactiuing  Company;  Micro  Chrome 
ft  Lapping,  Inc.;  Micro  Cut,  Micro 
Diameters  Company:  Micro  Diameters. 
Inc.;  Micro  Instrument  Corporation; 
Micro  Machine  Shop;  Micro  Machining. 
Inc.;  Micro  Manufacturing  Corp.;  Micro 
Precision  Company;  Micro  Punch  ft  Die 
Company:  Micro  Stamping  Corporation; 
Micro  Surface  Engineering,  Inc^  Micro 
Tool  ft  Manufacturing  Company;  Micro 
Tool  Engineering.  Inc.;  Micro-Tech 
Production  Machine  Co.;  Micro/Belmont 
Engineering:  Micromet,  Inc.;  Micron  Tool 
ft  Manufacturing,  Inc.;  Microtome 
Precision,  Inc.;  Mid  West  Mold;  Mid- 
Central  Manufactiuing,  Inc.;  Mid-South 
Industries,  Inc.;  Mid-State 
Manufacturing,  Inc.;  Midland  Precision 
Machining,  Inc.;  Midtown 
Manufacturing;  Midville  Tool  ft  Die 
Company;  Midway  Mold,  Inc.;  Midwest 
Machine  ft  Manufacturing  Co.;  Midwest 
Tool  ft  Die  Corporation;  Midwest  Tool  ft 
Engineering  Company;  Mikim  Industries. 
Inc.;  Mil-Craft  Manufacturing.  Inc.;  Mil- 
O-Matic;  Mil-Tech  Machine.  Inc.; 
Millard's  Tooling  ft  Grinding.  Inc.;  Millat 
Industries  Corp.;  Miller  Machine  ft 
Design,  Inc.;  Miller  Mold  Company; 
Miller  Precision,  Inc.;  Milrose  Industries; 
Miitronics,  Inc.;  Milwaukee  Punch 
Corporation:  Milwaukee  Slide  and 
Spindle;  Mlnco  Tool  ft  Mold 
Corporation;  Minnotte  Cleveland 
Corporation:  Mission  Tool  ft 
Manufacturing  Co.,  Inc.;  Mitchell 
Machine  ft  Fabricating;  Mitchell 
Machine  ft  Tool  Company;  Mitchell 
Machine  Works:  Mitchum  Schaefer.  Inc.; 
Mittler  Brothers  Machine  ft  Tool;  Mo- 
Tech  Corporation;  Mod-Tech.  Inc.; 
Model  Die  ft  Mold.  Inc.:  Model  Machine 
Company,  Inc.;  Model  Pattern  Company, 


Inc.;  Modem  Industries;  Modem 
Machine  Company:  Modem  Machine, 
Inc.;  Modem  Manufacturing.  Inc.; 
Modern  Metal  Manufacturing.  Inc.: 
Modem  Metalsmiths.  Inc.:  Modem 
Molds,  Inc.;  Modem  Tools  Division 
(Division  of  libbey,  Owens,  Ford): 
Moehrle,  Inc.;  Mohawk  Mold  ft  Machine; 
Mold  Systems  Corporation;  Mpldcraft 
E  D  M;  Monarch  Valve  Corporation; 
Monitor  Mold  ft  Tool  Company;  Monks 
Manufacturing  Co.,  Inc.;  Monroe  Tool  ft 
Die  Company:  Monterey  Precision,  Inc.; 
Montgomery  Brothers  Machine 
Company,  Ina;  Montgomery  Tippett 
Corporation;  Moon  Cutter  Company. 
Inc.;  Moore  Quality  Tooling.  Inc.:  Moore 
Special  Tool  Company,  Inc.;  Morris 
Machine  Company,  Inc.;  Morris 
Precision:  Morton  ft  Company.  Inc.; 
Motor  Machine  Co..  Inc.;  Moulding 
Specialists,  Inc.;  Mountain  Machine 
Services:  Mountain  States  Automation: 
Mt.  Penn  Tool  ft  Machine  Co..  Inc.;  Muck 
Engineering.  Inc.;  Mueller  Machine  & 
Tool  Company;  Muesco,  Mallay.  Inc.; 
Multi-Tool.  Inc.;  Mun  Manufacturing 
Company:  Munn  Engineering  Company. 
Inc.;  Mushro  Machine  ft  Tool;  Mutual 
Precision,  Inc.:  Mutual  Tool  ft  Die.  Inc.; 
Myers  Industries;  MAC  Tool  ft  Die.  Inc.; 
N  B  Enterprises;  N  C;  N  C  S.  Inc.;  NET 
ft  Die  Company.  Inc.;  N  K  R  Precision 
Manufacturing  Co.:  N  L  T  Enterprises. 
Inc.;  Namco  Precision,  Inc.;  NanBil  Wire 
Cut  Company:  Nardon  Manufacturing 
Company.  Inc.;  Nash  Machine  Company. 
Inc.;  Nashville  Machine  Company.  Ino; 
Natco  Machine  ft  Welding  Co..  Inc.; 
National  Manufacturing  Co^  Inc.; 
National  Molding  Corporation; 
Nationwide  Precision  Products,  Corp; 
Native  Industries,  Inc.:  Neal 
Manufacturing,  Inc.;  Nefor  Engineering  ft 
MfgM  Inc.;  Nelms-Donham  Machining, 
Ina;  Nelson  Brothers  ft  Strom  Co.,  Inc.: 
Nelson  Engineering;  Nelson  Engineering 
Company.  Inc.;  Nelson  Precision  Drilling 
Co..  Inc.:  Nelson  Thread  Grinding; 
Nerjan  Development  Company;  New 
Age  Manufacturing  Co..  Inc.;  New  Deal 
Tool  ft  Machine  (Division  of  NDT 
Industries.  Inc.);  New  England  Die 
Company.  Inc.:  New  England  Tool 
Company:  New  River  Precision  Machine 
Co.;  New  Stanton  Machining  ft  Tooling 
Inc.;  New  Ulm  Precision  Tool;  New-Co 
Technologies;  Newbrook  Machine 
Corporation:  Newington  Manufacturing, 
Inc.;  Newman  Machkie  Company.  Inc4 
Newman  Machine  Works;  Newman 
Stamping  ft  Machine.  Inc.;  Newport 
Aeronautical  Sales;  Newport  Controls, 
Inc.;  Newport  Tool  ft  Die.  Inc.;  Niagara 
Punch  ft  Die  Corporation;  Nioolsoo 
Cutten  Nieman  Machine  Company; 
Nifty  Bar.  Inc.;  Nijon  Tool  Company, 
Inc.;  Nitschke  Tool  ft  Die;  Noble  Tool 
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Corporation;  Norco  Tool  Grinding,  Inc.; 
Nordon  Tool  &  Mold  Company:  Nores 
Precision.  Inc.;  Norfil  Manufacturing; 
Norfolk  Specialties.  Inc.;  Norman  Noble. 
Inc.;  Normandy  Metals,  Inc.;  Normike 
Industries,  Inc.;  Norris  Precision 
Manufacturing;  North  Central  Tool  and 
Die;  North  Coast  Grinding,  Inc.;  North 
Coast  Machining;  North  Coast  Tool  & 
Mold  Corporation;  North  Easton 
Machine  Company;  North  Florida  Tool 
Engineering,  Inc.;  North  Star  Design, 
Inc.;  Northeast  Manufacturing  Co.,  Inc.; 
Northeast  Tool  &  Manufacturing  Co.; 
Northern  Machine  Tool  Company; 
Northern  Manufacturing  &  Engineering, 
Inc.;  Northridge  Precision  Machining; 
Northwest  Machine  Works,  Inc.; 
Northwest  Machine,  Inc.;  Northwest 
Precision  Tool.  Inc.;  Northwest  Swiss- 
Matic.  Inc.;  Northwest  Tool  &  Die 
Company;  Norvs  Molds;  Nova  Tool  & 
Mold,  Inc.;  Novi  Precision  Products,  Inc.; 
Numeric  Machine  Products;  Numeric 
Machining  Co.,  Inc.;  Numerical 
Precision,  Inc.;  Numerical  Precision,  Inc.; 
Numerical  Productions,  Inc.;  Nutmeg 
Precision  Company;  NuTec  Tooling 
Systems,  Inc.;  O  &  S  Machine  &  Tool 
Co.,  Inc.;  O-A,  Inc.;  OAR  Tool  &  Die, 
Inc.;  OEM  Industries,  Inc.;  O  J  Hanratty 
Machine;  O  K  Dies,  Inc.;  O'Keefe 
Ceramics;  Oakley  Die  &  Mold  Company, 
Inc.;  Obars  Machine  &  Tool  Company; 
Oette  Tool  &  Die  Company;  Ohio  Gasket 
&  Shim  Company;  Ohio  Machine  &  Mold 
Company;  Ohio  Transitional  Machine  & 
Tool,  Inc.;  Ohlemacher  Mold  &  Die; 
Ohler  Manufacturing  Company.  Inc.; 
Ohlinger  Industries.  Inc.;  Olazaba 
Enterprises;  Olin  Tool  &  Machine,  Inc.; 
Olmsted  Engineering  Company;  Omark 
Industries;  Omega  Tool  &  Die,  Inc.; 
Omega  Tool,  Inc.;  Omni  Tool,  Inc.; 
Omnitec  Precision;  Omnitool,  Inc.; 
Onondaga  Machine  Company,  Inc.; 
Orange  Tool  Company,  Inc.;  Orbit  Mold 
Corporation;  Orbit  Tool  &  Die 
Corporation;  Osbom  Fabricators,  Inc.; 
Osbom  Products,  Inc.;  Osley  &  Whitney, 
Inc.;  Osuch  Tool  &  Die;  OTMI,  Inc.:        P 
&  A  Tool  &  Die.  Inc.;  P  &  D  Machine 
Company;  P  &  J  Tool  Company,  Inc.; 
P  &  K  Tool  &  Production  Company;  P  & 
M  Quality  Machining  Co.;  P  &  M  Screw 
Machine  Products:  P  &  N  Machine 
Company,  Inc.:  P  &  P  Mold  &  Die;  P  &  R 
Industries,  Inc.:  PCS  Company;  P  K 
Tool  &  Manufacturing  Company;  P  R  B 
Metal  Products,  Inc.;  P  R  Machine 
Works,  Inc.;  P  T  L  Manufacturing,  Inc.; 
P.  M.  I.  Motion  Technologies;  Pace 
Precision  Products,  Inc.;  Pacific  Machine 
Works;  Pacific  Sky  Supply,  Inc.;  Pacific 
Tool  &  Die,  Inc.;  Pact  Manufacturing 
Company;  Pahl  Tool  Services;  Pak 
Devices.  Inc.;  Pal-Vin  Machine,  Inc.; 
Paima  Tool  &  Die  Company,  Inc.;  Palmer 


Custom  Machinery  Corp.;  Palmer 
Manufacturing  Company;  Palo  Verde 
Machine  Products;  Pan-0-Grav.  Inc.; 
Pan-Tec.  Inc.;  Paragon  Die  &  Engineering 
Company;  Paragon  Machine  &  Tool; 
Paragon  Machine.  Inc.;  Parallax,  Inc.; 
Paramount  Die  Mold,  Inc.;  Paramount 
Machine  &  Tool  Corp.;  Park  Hill 
Machine.  Inc.;  Parker  Plastics 
Corporation:  Parkview  Metal  Products; 
Parm  Tool  &  Die  Company;  Parr-Green 
Mold  and  Machine  Co.;  Parris  Tool  & 
Die  Company;  Parrish  Machine 
Company.  Inc.;  Pasco  Tool  &  Die,  Inc.; 
Patco  Machine  &  Fab,  Inc.;  Patell 
Industrial  Machine  Co.,  Inc.;  Path 
Technologies;  Patterson  Gear  & 
Machine;  Paumier  Company,  Inc.;  Pe-Ce 
Design;  Peachtree  Tooling  Corporation; 
Peerless  Precision,  Inc.;  Peerless  Tool  & 
Die  Corporation;  Pegasus  Company,  Inc.: 
Pego  Corporation;  Peko  Precision 
Products;  Pell  Engineering.  Inc.;  Pellegrin 
Machine  &  Tool;  Penco  Precision: 
Pendleton  Tool  Company,  Inc.;  Penn 
State  Tool  &  Die;  Penn  United  Tech.  Inc.; 
Penn-Erie  Manufacturing,  Inc.;  Pennco 
Tool  &  Die,  Inc.;  Pennoyer-Dodge 
Company:  Pennsylvania  Crusher; 
Pennsylvania  Tool  &  Gages,  Inc.; 
Pentagon  Die  &  Manufacturing,  Inc.; 
Peraza  Tool  and  Mold,  Inc.;  Perfect 
Mold  Company,  Inc.;  Perfect-A-Tec 
Corporation;  Perfection  Mold  &  Machine 
Company;  Perfection  Tool  &  Mold; 
Perfection  Tool  &  Mold:  Perfecto  Tool  & 
Engineering  Company:  Performance 
Plastics  East;  Performance  Unlimited, 
Inc.:  Perry  Tool  &  Research  Company; 
Pesco  Company;  Petersen  Precision 
Engineering  Co.;  Phase,  Inc.;  Phelps  Tool 
&  Die  Company;  Phil-Coin  Machine  & 
Tool  Co..  Inc.;  Phillips  Bros.  Tool  &  Die, 
Inc.;  Phinney  Tool  &  Die  Company; 
Phoenix  Grinding;  Phoenix  Machining 
Corporation;  Phoenix  Manufacturing, 
Inc.;  Phoenix  Tool  &  Gage.  Inc.;  Pickard 
Cutter  Grinding,  Inc.;  Piece-Maker 
Company;  Piedmont  Tool  &  Mfg.  Co., 
Inc.;  Pier  Tool  &  Die,  Inc.;  Pierce 
Products,  Inc.;  Pinehurst  Tool  &  Die; 
Pinnacle  Engineering  Company: 
Pinnacle  Manufacturing  Co.,  Inc.; 
Pinnacle  Precision,  Inc.;  Pioneer  Broach 
Company:  Pioneer  Machine  Products; 
Pioneer  Precision  Grinding,  Inc.;  Pioneer 
Tool  &  Die  Company;  Pioneer  Tool  &  " 
Die,  Inc.;  Pioneer  Tool  Die  &  Machine: 
Pivot  Punch  Corporation:  Pivot  Punch- 
Zip  Industrial  Products;  Plainfield  Tool 
&  Engineering,  Inc.;  Plainville 
Manufacturing  Co.,  Inc.:  Plainville 
Products  Corporation;  Plant  7  Machine  & 
Tool;  Plas  Tool  Company:  Plasma 
Technology  Incorporated:  Plasma-Tec. 
Inc.;  Plastic  &  Metal  Forming;  PlasTech 
Mold  Company;  Plaza  Tool  &  Die 
Corporation;  Pleasant  Precision;  Plesh 


Enterprises.  Inc.;  Pleune  Technology: 
Pohland  Enterprises,  Inc.:  Pol-Tek 
Industries.  Ltd.;  Poly  Pro,  Inc.;  Polyphase 
Machine  Company,  Inc.;  Polytec 
Products  Corporation;  Pompano 
Precision  Products:  Poplar  Machine  Co.. 
Inc.:  Port  City  Machine  &  Tool 
Company;  Porter  Precision  Products; 
Posa-Cut  Corporation:  Powder 
Metallurgy  Company:  Powill 
Manufacturing  &  Engineering,  Inc.: 
Practical  Machine,  Inc.;  Practical 
Mechanics  Inc.;  Prather  Engineering. 
Inc.;  Pre-Mec  Corporation:  Preac  Too! 
Company,  Inc.;  Precise  Engineering 
Company:  Precise  Jig  Grinding.  Inc.; 
Precise  Machine  &  Etching,  Inc.:  Precise 
Mold  &  Die.  Inc.;  Precise  Plastic 
Products.  Inc.;  Precise  Products 
Company;  Precise  Products  Corporation; 
Precise  Punch  Products;  Precise  Tool  & 
Engineering  Company:  Precision 
Aerospace  Components,  Inc.:  Precision 
Aerospace  Manufacturing,  Inc.; 
Precision  Balancing  &  Analyzing  Co.: 
Precision  Boring  Company:  Precision 
Broach  Corporation;  Precision  Carbide 
Products;  Precision  Deburring 
Enterprises,  Inc.;  Precision  Die  & 
Stamping;  Precision  Drilling  &  Tapping; 
Precision  E  D  M;  Precision  Electronic 
Metal;  Precision  Engineering  &  Mfg.  Co.; 
Precision  Engraving  &  Machine  Co.; 
Precision  Fabricating,  Inc.;  Precision 
Fluid  Power.  Inc.;  Precision  Gage  &  Tool 
Company;  Precision  Gage.  Inc.:  Precision 
Grinding  &  Manufacturing;  Precision 
Grinding,  Inc.;  Precision  Grinding,  Inc.; 
Precision  Honing  Corporation:  Precision 
Identity  Corporation;  Precision 
Industries,  Inc.;  Precision  Machine  & 
Engineering,  Inc.;  Precisipn  Machine  & 
Tool  Co.,  Inc.;  Precision  Machine  & 
Welding;  Precision  Machine  Company; 
Precision  Machining  Company; 
Precision  Machining  Company,  Inc.: 
Precision  Masters,  Inc.;  Precision 
Measuring  Corp.;  Precision  Metal 
Works:  Precision  Metalcraft;  Precision 
Mold  &  Engineering,  Inc.;  Precision  Mold 
&  Pattern;  Precision  Mold  &  Tool.  Inc.; 
Precision  Mold  Base  Corporation; 
Precision  Mold  Welding,  Inc.;  Precision 
Molds,  Inc.:  Precision  Ptoducts  of 
Tennessee;  Precision  Products,  Inc.; 
Precision  Small  Parts,  Inc.:  Precision 
Specialties;  Precision  Spring  &  Stamping 
Corp.;  Precision  Stamping  &  Tool,  Inc.; 
Precision  Stampings,  Inc.;  Precision 
Technology  Corp.;  Precision  Technology. 
Inc.;  Precision  Tool  &  Grinding.  Inc.; 
Precision  Tool  &  Manufacturing; 
Precision  Tool  &  Mold;  Precision  Tool 
Company:  Precision  Tubedraw  & 
Machining,  Inc.:  Preferred  Die  &  Mold 
Corporation:  Preferred  Machine  &  Tool 
Products;  Preferred  Machining 
Corporation:  Premium  Plastic  Machine. 
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Inc.;  Prestige  Precisioa  f^oducts,  Inc.; 
PreMAT,  Inc.;  Prime  Engineering; 
Primeway  Tool  &  Engineering  Company; 
Prince  Tool  &  Die  Laboratory,  Inc.;  Pro- 
type  Industries,  Inc.;  Pro-Mold,  Inc.;  Pro- 
Tech  Metal  Specialties,  Inc.;  Pro-Tool 
Engineering;  Process  Equipment 
Company;  Product  Engineering 
Company;  Production  Metal  Cutting, 
Inc.;  Production  Products;  Production 
Tool  &  Die  Company,  Inc.;  Producto 
Machine  Company;  Professional 
Instruments;  I^gage;  Progress  Design  & 
Machine,  Inc.;  Progressive  Die  & 
Automation,  Inc.;  Progressive  Die 
Company;  Progressive  Tool  &  Die; 
Progressive  Tool  &  Die;  Progressive  Tool 
Company;  Proper  Cutter  Sales  &  Service; 
Proper  Mold  &  Engineering,  Inc.; 
Prospect  Mold  &  Die  Company;  Protista 
Company;  Proto-Design.  Inc.;  Proto- 
Stamp  Tool  &  Die.  Inc.;  Protonics 
Engineering  Corp.;  I¥ototype  K  Plastic 
Mold  Co.,  Inc.;  iWotype  Model  &  Mold 
Corporation,  Inc.;  ProMoid,  Inc.;  Pruden 
Tool  &  Die  Company,  Inc.;  Punch  Press 
Products.  Inc.:  Punchcraft  Company 
(Division  of  Masco  Industries,  Inc.); 
Puritan  Maciiine  Company,  Inc.;  Putoma 
Corporation;  Pykm  Tool  Corporation: 
Pyper  Tool  &  Engineering;  POFCO; 
QMS  Machining  &  Tool  Corporation; 
Quabbin  industries,  lac;  Quality  Circle 
Corporation:  Quality  Die  &  Machine 
Company;  Quality  Die  ft  Mold 
Corporation;  Quality  Engineering 
Services,  Inc.;  Quality  Grinding  & 
Machining.  Inc.;  Quality  Grinc^ig 
Corporation;  Quality  Machine  Company, 
Inc.;  Quality  Manu&ctuiing  Company; 
Quality  Manufacturing.  Inc.;  Quality 
Mold  &  Die,  Inc.:  Quality  Mold  & 
Engineering.  Inc.;  Quality  Plus.  Inc.; 
Quality  I>recision  Machine  Wori(S.  Inc.; 
Quality  Stamping  Co.,  Inc.;  Quality  Tool 
&  Die:  Quality  Tool  ft  Die  Company; 
Quality  Tool  ft  Die  Inc.;  Quality  Tool 
Company;  Quality  Toot  Inc.: 
Qualontime  Corporation:  Qualtech  Tool 
ft  Machine,  Inc.;  Quintile  Industries,  Inc.; 
R  ft  C  Mold  Company,  Inc.;  R&D 
Custom  Machine  ft  Tool,  Inc.;  R&D 
Gage,  Inc.;  R&D  Machine  Company;  R 
&  D  Madbine  Corporation;  R  ft  D 
Manufacturing;  R  ft  D  Tool  ft 
Engineering;  R  &  M  Manufacturing 
Company;  R  &  M  Moid  Manufacturing 
Co.,  Inc.:  R  ft  R  Madiine:  R  &  R  Tool  ft 
Die  &  Four  ^ide;  R  ft  R  Tool  ft  Machine, 
Inc.:  R  and  R  Machine  Company;  R  A 
Industries:  RAM  Tool  Company;  R  A 
Tool  Company;  R  B  S  Tools,  Inc.;  R  B 
Tool  ft  Manufacturing  Company;  R 
Davis  EDM.  Inc.;  REAL  Precision 
Grinding  Company;  R  E  A  Precision 
Machine  Co..  Inc.;  R  F  Cook 
Manufacturing  Co.;  R  H  Edrich  Precision 
Corporation:  R  H  Gibson  Technologies; 


R  H  Harris  Company;  R  I  Carbide  Tool 
Company:  R  J  S  Corporation;  R  J  S 
Machine  Products;  R  |  S  Manufacturing 
Corporation:  R  J  Stockel  Company,  Inc.; 
R  M  I;  R  Meschkat  Precision  Machining; 
R  N  D  Limited;  ROC  Carbon  Company; 
R  S I  Fabtec  R  S  Precision  Industries. 
Inc.:  R  S  Tool.  Ina;  R  Y  Tool  Compaay, 
Inc.;  R.  D.  Hopkin  Machine  Corporation; 
R.  K.  Precision  Company;  R.  L  Barry, 
Inc/Amic  Division  (Division  of  R.L 
Barry,  Inc.];  R.  W.  Smith  Company; 
R.E.F.  Madiine  Company,  Ina;  Radford 
Machine  Works;  Rae  Tech;  Rafferty 
Machine  &  Tool,  Inc.;  Rainbow  Tool  ft 
Machine  Co.,  Inc.;  Ralee  Engineering 
Company;  Raloid  Corporation;  Ram 
Metal  Products,  Inc.;  Rams  Rockford 
Products.  Inc.:  Ramsay  Welding 
Research  Co.,  Inc4  Ran-Bro  Tool 
Company;  Randolph  Madiine  Company: 
Ranger  Tool  ft  Die  Company;  Ranoda 
Electronics:  Rapid  Die  ft  Engineering; 
Rapid  Grinding  ft  Machine;  Rapidac 
Machine  Corporation;  Raschke 
Engraving.  Inc.;  Ratnik  Industries.  Inc.; 
Raven  Machine  ft  Tool.  Inc.;  Ray  Lee 
Cams  &  Machining,  Inc.;  Ray  Madiine, 
Inc.:  Raybon  Manufacturing  Co.,  Inc.; 
Rayco  Machine  Company:  Rayco 
Manufacturing;  Ready  Madiine  Tool  ft 
Die  Corp.;  Realco  Tool  ft  Die,  Inc.;  Rearc 
Engineering.  Inc.;  Reardon  Machine  Co., 
Inc.;  Reber  Machine  ft  Tool  Company: 
Red  Line  Base.  Inc.;  Reed  City  Tool  ft 
Die;  Reed  Instrument  Company:  Reel 
Tool  Company;  Regal  Mold  ft  Die,  Inc.; 
Regener  ft  Company;  Rehrig  Pacific 
Company;  R«am  Company.  Inc.; 
Reichert  Stamping  Company;  Reid 
Industries,  Inc.;  Reidville  Tool  ft 
Manufacturing  Co..  Inc.;  Reitr  Tool  ft  Die 
Company.  Inc.:  Reitz  Tool,  Inc.;  Reliable 
EDM  Company;  Reliable  Machine 
Works;  Reliable  Sharpening  Service, 
Inc.;  Reliable  Tool  ft  Die,  Inc.;  Reliance 
Mold  ft  Tool,  Inc.;  Reliant  Tool.  Inc.; 
Remmele  Engineering,  Inc.;  Remtex,  btc; 
Rennco  Industries,  Inc.;  Reno  Machine 
Company,  Inc.:  Repairtech  International. 
Inc.;  Republic  Diesel  Truck;  Republic 
Tool  &  Manufacturing  Co.;  Reserve 
Industries  Corporation;  Reuther  Mold  ft 
Manufacturing  Co.;  Rhode  Island 
Predsion  Co..  Inc.;  Ricci  Machine 
Corporation;  Richard  Manufacturing 
Company,  Inc.;  Richard  O.  Schuiz 
Company:  Richard  Tool  &  Die 
Corporation;  Richards  Machine  Tool 
Company.  Inc.;  Rick's  Engraving,  Inc.; 
Rid-Lom  Precision  Tool:  Riddle  Machine 
Company:  Ridge  Madiine  ft  Welding 
Company:  Riggins  Engineering,  Inc.; 
Right  Tool  ft  Die,  Inc^  Rima  Enterprises; 
Ripley  Machine  Company,  Ioc4  Ritchie 
Brothers  Research  ft;  Rite- Way  Grinding 
Saw  &  Tool  Co.;  Rite-Way  Tool  ft 
Engineering  Company;  Ritseraa  Grinding 


Company;  Rival  Precision,  Inc.:  River 
VaHey  Plastics,  Inc.;  Riverpoinl  Tool 
Company,  Inc.;  Riverside  Associates; 
Riverside  Tool  ft  Die,  Inc.;  Riverview 
Machine  Company,  Inc.;  Riviera  Die  ft 
Tool,  Inc.:  Robert  E.  Fesus  &  Associates. 
Inc.:  Robert  M.  Wohlfeld  Company: 
Roberts  Tool  ft  Die  Company;  Roberts 
Tool  Company;  Roberts  Tool  Company. 
Inc.:  Robertson  Machine  Company; 
Roblan  Pty,  Ltd.;  Rochester  Gear.  Inc.; 
Rochester  Manufacturing;  Rochester 
Precision,  Inc.;  Rock  Tool  ft  Machine 
Company,  Inc.;  Rocket  Research 
Company;  Rockford  Engineered 
Products  Co.;  Rockford  Jobbing  Service; 
Rockford  Toolcraft,  Inc.;  Rockstedt  Tool 
ft  Die;  Rocon  Manufacturing 
Corporation;  Rodak  Plastics  Company. 
Inc.;  Rodgers  Tooling,  Inc.;  Rogers 
Associates  Tool  ft  Die;  Remand 
Manufacturing  Corp.;  Romac 
Electronics,  Inc.;  Romakk  Engineering; 
Ron  Grob  Company:  Ronal  Tool 
Company,  Inc.;  Ronlen  Industries,  Inc.: 
Ronlo  Engineering,  Ltd.;  Roson  Plastics. 
Inc.;  Rotogen  Industries:  Roy  A. 
Hutchins  Companjr;  Royal  Industries, 
Inc.;  Royal  Manufacturing  Company; 
Royal  Tool,  Inc.;  Royell  Manufacturing, 
Inc.:  Ruoff  ft  Sons,  Inc.:  Ruska 
Instrument  Company;  Russell  Machine 
Company;  S  ft  H  Machine  ft  Engineering, 
Inc.;  S  ft  H  Machine  Products;  S  ft  L 
Metal  Products  Corporation:  S  ft  S 
Automation:  S  ft  S  Industries:  S  ft  S 
Predsion;  S  C  Manufacturing:  S  G  S 
Tool  Company:  S  K  Industries;  S  L  P 
Machine,  Inc.;  S  S  Industries;  S  T  S  Mold 
Builders,  Inc.;  S-Three  Engineering,  Inc.; 
Sac  Tool  ft  Die  Shop,  Inc.;  Sage  Machine 
ft  Fabricating;  Sagehill  Engineering,  Inc.; 
Saginaw-  Machine  Systems,  Inc.; 
Saginaw  Products  Corporation;  Saginaw 
Tool  ft  Die,  Inc.;  Sahuaro  Precision 
Grinding  Service,  Inc.;  Salisbury  Special 
Tool;  Samson  Manufacturing  Company; 
Samuel  R.  Parry  Machine  Company; 
Sandberg  Machine  ft  Engineering: 
Sanders  Tool  ft  Mould  Company: 
Sanders  Tool  Company;  Sanders'  Tool  ft 
Machine  Company;  Sandor  Tool 
Company,  Inc.;  Sandr,  Inc.;  Santa  Clara 
Machining  Company;  Sargent  Spedalty 
ft  Machine  Company;  Satellite 
Aerospace,  Inc.;  Satellite  Precision 
Company;  Satellite  Tool  &  Machine  Co., 
Inc.;  Sattier  Machine  Products,  Inc.; 
Scan  O  Matic,  Inc.;  Schafer  Gear  Works, 
Inc.;  Schaffer  Grinding  Company,  Inc.: 
Schickling  Tool  ft  Engineering  Co.;  SchiH 
Corporation:  Sdimiede  Machine  ft  Tool 
Corporation;  Schneider  ft  Marquard, 
Inc.;  Sohober's  Machine  &  Engineering; 
Schroeder  Tool  &  Die  Corporation; 
Schucker-Deco  Machine.  Inc.;  Schuetz 
Tool  ft  Die,  Inc.:  Schulze  Tool  Company. 
Inc.;  Schwab  ft  Rieben  Schwartz 


Industries.  Inc.r  Schwerdtle  Stamp 
Company;  Scorpio  Tool  &  EHe.  Inc.;  Scott 
County  Machine  ft  Tool  Co.,  Inc.;  Screw 
Machine  Tool  Company;  Sears  Machine 
Company;  Sebewaing  Tool  a 
Engineering  Co.;  Sectional  Die 
Company;  Seel  Too!  &  Die.  Inc.;  Seico 
Precision  Die.  Inc.;  Select  Tool  &  Die 
Corporation;  Service  Tool  &  Die 
Company;  Service  Tool  ft  Die,  Inc.; 
Service  Tool  &  Mfg.  Co.,  Inc.;  Servo  Gear 
Engineering  Co.,  Inc.;  Sharp  Grinding 
Company,  Inc.;  Shaw  Industries,  Inc.; 
Shear  Tool,  Inc.;  Sheffield  Progressive, 
Inc.;  Shelby  Engineering  Company,  Inc.; 
Shell  Die  Mold,  Inc.;  Shepherd  Specialty 
Machine  &  Die;  Sherman  Corporation; 
Sherman  Tool  *  Design;  Shield  Tool  & 
Engineering  Co.,  Inc.;  Shubin  Tool  & 
Manufacturing  Co..  Inc.;  Sibley  Machine 
&  Foundry  Corp.;  Sibo  Tool  &  Die 
Company;  Sidney  Machine  Service.  Inc.; 
Sidney  Tool  &  Die.  Inc.;  Sierra  Mold  & 
Engineering  Company;  Sifco  Custom 
Machining  Company;  Signal  Machine 
Company;  Silverbrook  Manufacturing 
Co..  Inc.;  Sintermet.  Inc.;  Sipco.  Inc.; 
Skeeles  Engineering.  Inc.;  Ski-Way 
Machine  Products  Company;  Skill  Tool 
&  Die  Corporation;  Skillcraft  Machine 
Tool  Company;  Skilltronics.  Inc.; 
Skulsky.  Inc.;  Skyline  Manufacturing 
Corporation;  Skylock  Industries.  Inc.; 
Skylon  Mold  &  Machining;  Skyway 
Manufacturing  Corporation;  Skyway 
Precision  Inc.;  Slankers,  Inc.:  Slantco 
Machine  &  Tool;  Smith  Machine  &  Tool 
Company;  Smith  Tool  a  Die.  Inc.;  Smith- 
West;  Smithfield  Industries.  Inc.;  Snider 
Mold  Company.  Inc.;  Solar  Tool  A  Die. 
Inc.;  Soma  Engineering  &  Manufacturing, 
Inc.;  Sonic  Tool;  South  Bend  Form  Tool 
Company;  South  Eastern  Machining, 
Inc.;  South  Shore  Metal  Products;  South 
Shore  Mold  &  Tooling  Company;  South 
Side  Machine  Works.  Inc.;  Southampton 
Manufacturing,  Inc.;  Southeast  Tool  & 
Machine  Corp.;  Southeastern 
Technology,  Inc.;  Southern  Machine  & 
Tool  Company;  Southern  Numerics,  Inc.; 
Southside  Machine  Company; 
Southwest  Mold,  Inc.;  Space  Craft 
Manufacturing  Co.,  Inc.;  Spaceonics 
Industries;  Spark  Technologies,  Inc.: 
Sparro  Machine  Products,  Inc.;  Spartan 
Carbide.  Inc.;  Spartan  Manufacturing 
Company:  Spaulding  Machine  Co.; 
Spearhead  Automated  Systems.  Inc.; 
Special  Machine  *  Engineering,  Inc.; 
Special  Parts,  Inc.;  Special  Tool  & 
Engineering  Corp.;  Special  Welding 
Services,  Inc.;  Specialty  Machines.  Inc.; 
Spectra  Technology,  Inc.;  Spen-Tech 
Machine  Engineering  Corp.;  Springdale 
Machine  ft  Gear  Company;  Springfield 
Tool  ft  Die.  Inc.;  Squaglia  Manufacturing 
Company;  Square  Deal  Tool  ft  Die,  Inc.; 
Square  Tool  ft  Die  Corporation;  St. 


George  Machine  Tool;  St.  Louis  Tool  & 
Mold;  St.  Mary  Manufacturing 
Corporation;  Stahl  Specialty  Company; 
Stamford  Tool  ft  Die  (Division  of 
Cognitronics  Corporation);  Stampco 
Metal  Products:  Standard  Die  Supply, 
Inc.;  Standard  Jig  Boring  Service,  Inc.; 
Slandler,  Incorporated;  Stanek  Tool 
Corporation;  Stanley  Machining  &  Tool 
Corp.;  Star  Gauge;  Star  Machine 
Systems;  Star  Machine,  Inc.;  Star 
Precision  Machining,  Inc.;  Star  S 
Manufacturing;  Star  Tool  ft 
Manufacturing,  Inc.;  Starlite  Tool  ft  Die, 
Inc.;  Stam  Tool  ft  Manufacturing 
Company;  State  Cutter  Grinding  Service 
Co.,  Inc.;  State  Welding  &  Fabricating, 
Inc.;  Stauble  Machine  &  Tool  Company; 
Stearns  Tool  Company;  Steel 
Engineering  Company;  Steel  Products 
Corp.  of  Akron,  Inc.;  Stefco  Precision, 
Inc.;  Stenby  Tool  Company:  Stephenson 
Diversified  Cutter  Grinding,  Inc.; 
Sterling  Engineering  Corporation; 
Sterling  Machine  Company,  Inc.;  Sterling 
Tool  Company;  Stettnisch  Tool  ft  Die; 
Stevens  Manufacturing  Company,  Inc.; 
Stevenson  Machine  Shop;  Stewart 
Industries,  Inc.;  Stewart  Manufacturing 
Company;  Stieg  Grinding  Corporation; 
Stillion  Industries;  Stillwater 
Technologies,  Inc.;  Stines  Machine; 
Stinson  Machine  ft  Manufacturing  Inc.; 
Stinson  Manufacturing  Company;  StoIIe 
Precision  Tool  Company;  Stone 
Mountain  Machine  &  Die,  Inc.; 
Stonebridge  Corporation;  Stoney  Crest 
Regrind  Service,  Inc.;  Stott  Tool  & 
Machine  Company:  Straton  Tool  ft  Die 
Company;  Strieker  Engineering;  Stuart 
Industries,  Inc.;  Studwell,  Inc.;  Stugart 
Industries,  Inc.;  Stuhr  Manufacturing 
Company;  Sturgis  Tool  ft  Die,  Inc.; 
Suburban  Manufacturing  Company; 
Suburban  Mold  ft  Plastic,  Inc.;  Suburban 
Tool  ft  Die  Company;  Suburban  Tool  ft 
Manufacturing  Co.,  Inc.;  Sullivan 
Machine  Products,  Inc.;  Summit 
Engineering  Company,  Inc.;  Summitt 
Tool  ft  Manufacturing;  Sumner  Machine 
ft  Tool  Company;  Sun  Polishing 
Company;  Sun  Up  Wireforms,  Inc.; 
Sunbelt  Machine,  Inc.;  Sunbelt  Plastics, 
Inc.;  Sunbelt  Tool  ft  Die;  Sunport 
Engineering  Company:  Superior  Die  & 
Engineering  Company  (Division  of 
Krummen  Corp.);  Superior  Die  Set 
Corporation;  Superior  Die  Tool  Machine 
Company;  Superior  Engineering 
Company,  Inc.;  Superior  Gear  Box 
Company;  Superior  Jig,  Inc.;  Superior 
Machine  ft  Tool  Inc.;  Superior  Machine 
Products:  Superior  Mold  Company; 
Superior  Mold,  Inc.;  Superior  Roll 
Forming  Company;  Superior  Thread 
Rolling  Company;  Superior  Tool  &  Die 
Company;  Superior  Tool  ft  Die 
Company,  Inc.;  Superior  Tool,  Inc.; 


Supreme  Machine  &  Manufacturing  Inc; 
Supreme  Machine  Division;  Supreme 
Machine  Products,  Ina;  Supreme  Tool  & 
Die,  Inc.;  Surface  Manufacturing:  Sussex 
Instrument  Corporation;  Sutco 
Manufacturing  Company;  Swenton  Tool 
ft  Die  Company:  Swiss  EDM  Wirecut, 
Inc.;  Swiss  Specialties,  Inc.;  Swiss  Tech; 
Swiss  Wire  EDM;  Swissco,  Inc.;  Syn- 
Tech  Mold,  Ina;  Syst-A-Matic  Tool  ft 
Design;  Systems  Machining  Company; 
Szpak  Manufacturing,  Inc.;  T  -  K  ft 
Associates,  Inc.;  T  C  I  Aluminum;  TDM 
Corporation;  T  E  T  Manufacturing 
Company,  Inc.;  T  K  Industries;  T  M  F 
Tool  Company;  T  M  Machine  &  Tool;  T 
M  Tool  Company,  Inc.;  T  R  A  Industries. 
Inc.;  T-M  Manufacturing  Corporation; 
Tade  Industries;  Tait  Design  &  Machine 
Company;  Tait  Grinding  Service.  Inc4 
Talan  Machine  ft  Tool,  Inc.;  Talbar.  Ina; 
Tana  Corporation;  Tangent  Tool  &  Die 
Company:  Tangent  Tool  ft  Mfg.,  Ina; 
Tapco;  Targhee  Jig  Grinding  Company: 
Taurus  Machine,  Inc4  Taurus  Tool  & 
Engineering,  Inc.;  Tausz  Machine  Repair 
Tavolacci  Manufacturing  Company; 
Taylor  Smith,  Ina;  Taylor  Tool  ft  Die 
Company,  Inc.;  Taylor  Tool  ft  Machine 
Company;  Team  Machine  Tool 
Rebuilders  Corporation;  Tech  Machine  & 
Tool  Company;  Tech  Mold  ft  Tool 
Company:  Tech  Mold.  Inc.;  Tech  Ridge, 
Inc.;  Tech  Tool  &  Mold,  Inc.;  Tech  Tool, 
Inc.:  Tech-Etch.  Inc.;  Techni-Mold  & 
Engineering,  Inc.;  Techni-Products,  Ina; 
Technics  2000  Inc.;  Technitool.  Ina; 
Technitri  Corporation;  Tedco,  Ina; 
Teledyne  Efficient  Industries;  Tell  Tool, 
Inc.:  Tempcraft,  Inc.;  Temple  Screw 
Machine  Products.  Inc.;  Tempress,  Ina; 
Tenk  Machine  ft  Tool  Company; 
Tennessee  Metal  Works,  Inc.;  Tennessee 
Precision,  Inc.;  Terrell  Sales 
Corporation;  Terrill  Motor  Machine,  Ina; 
Teston  Machine  Corporation;  Tetco, 
Inc.;  Teter  Tool  ft  Die,  Inc.;  Tex-Tool 
Company;  Thaler  Machine  Company; 
The  Adroit  Company;  The  Slaysman 
Company;  The  Ultimate  Tool  ft  Cage 
Company:  The  Will-Burt  Company; 
Therm.  Inc.;  Thiel  Tool  ft  Engineering 
Co..  Inc.;  Thiemann  Engineering  ft 
Manufacturing  Company;  Thomas 
Instrument  ft  Machining  Co.;  Thomas 
Machine  Works.  Inc.;  Thompson 
Gundrilling,  Inc.;  Thor  Tool  ft  Die 
Company;  Three  D  Manufacturing 
Corporation:  Three-Way  Pattern,  Ina; 
Thurm-A-Matic;  Tiburzi  Machine  ft  Tool 
Company;  Tiger  Enterprises,  Inc.;  Tiger 
Industries.  Inc.;  Tiller  Tool  ft  Die,  Inc.; 
Tillman  Tool  Company.  Inc.;  Time 
Machine  ft  Stamping.  Inc.;  Tirana 
Manufacturing  Company;  Tinker 
Machining  Company.  Inc.;  Tipco  Punch, 
Inc.;  Tipp  Machine  ft  Tool.  Ina;  Tire 
Mold  Services.  Inc.;  Tisza  Industries. 
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Inc.;  Titan  Enterprises,  Inc.;  Titan  Tool 
Company,  Inc.;  Titan  Tool,  Inc.;  Todd 
Industries,  Inc.;  Toledo  Machine  &  Die 
Company;  Tomco  Die  &  Kellering 
Company;  Tomken  Tool  &  Engineering, 
Inc.;  Tool  &  Die  Specialties,  Inc.;  Tool  & 
Die  Systems,  Inc.;  Tool  Craft  Company. 
Inc.;  Tool  Gauge  &  Machine  Works,  Inc.; 
Tool  Mate  Corporation;  Tool  North,  Inc.; 
Tool  Producers,  Inc.;  Tool  Rite,  Inc.;  Tool 
Specialties  Company;  Tool  Specialty 
Company;  Tool  Steel  Products;  Tool 
Technology,  Inc.;  Tool-Rite  Industries; 
Toolcraft  of  Phoenix,  Inc.;  Toolcraft 
Products.  Inc.;  Toolcraft,  Inc.;  Toolex; 
Toolex  Manufacturing  Corporation; 
Toolex.  Inc.;  Toolmatic  Company;  Tools 
Renewal  Company;  Top  Tool  &  Die.  Inc.; 
Top  Tool  Company;  Toresco;  Tottser 
Tool  &  Die  Shop;  Tower  Tool  & 
Engineering.  Inc.;  Tower  Tool  & 
Manufacturing  Company.  Inc.;  Tracey 
Gear,  Inc.;  Tramco  Mold,  Inc.;  Tree  City 
Mold  &  Machine  Company;  Treffers 
Precision,  Inc.;  Tremont  Tool  &  Gage, 
Inc.;  Tresco  Tool.  Inc.;  Trew-Craft 
Corporation;  Tri  City  Tool;  Tri  City  Tool 
&  Die  Company;  Tri  Craft.  Inc.;  Tri  Kris 
Company.  Inc.;  Tri-City  Machine 
Products,  Inc.;  Tri-City  Tool  &  Die.  Inc.: 
Tri-M-Mold,  Inc.;  Tri-Mech  Industries, 
Inc.;  Tri-R-Tool  Company;  Tri-State 
Precision,  Inc.;  Tri-State  Tool  &  Saw. 
Inc.;  Tri-Versal  Mold  &  Manufacturing 
Co.;  Tri-Wire.  Inc.;  Triad  Tool  &  Die 
Company;  Triangle  Tool  Company; 
Triangle  Tool  Company,  Inc.;  Triangle 
Tool  Corporation;  Tricon  Machine  & 
Tool,  Inc.;  Trident  Tool  Company,  Inc.; 
Trimac  Manufacturing,  Inc.;  Trimatek; 
Trimetric  Specialties,  Inc.;  Trinity  Tools, 
Inc.;  Trio  Precisioneering.  Inc.;  Trio  Tool 
&  Die,  Inc.;  Triple  Point  Manufacturing; 
Triple  Quality  Tool  &  Die,  Inc.;  Triple 
Tool  &  Mfg.  Co.;  Triplex  Industries; 
Trisan  Manufacturing,  Inc.;  Trotwood 
Corporation;  Trowbridge  Machine;  Tru 
Cut  Die  Corp.;  Tru  Point  Corporation; 
Tru  Tool.  Inc.;  Tru-Circle  Corporation; 
Tru  Die,  Inc.;  True  Machine  Company; 
True  Position,  Inc.;  True  Precision,  Inc.; 
Trueline  Tool  &  Machine,  Inc.;  Trust 
Technologies  Corp.;  Tschida  Machine 
Works;  Tucker  Machine  Company; 
Tucker  Technology,  Inc.;  Tucson 
Numerical  Machine,  Inc.;  Tujays 
Machine  Works;  Tura  Machine 
Company;  Turbo  Machine  &  Tool,  Inc.; 
Turcotte  Manufacturing  Co.,  Inc.;  Turley 
Industries;  Turners  Machine  Shop;  Twin 
City  Honing  Company;  Twin  City 
Manufacturing  Company;  Twinbrook 
Tool  &  Mold  Company;  Twinco 
Manufacturing  Company,  Inc.;  Twoson 
Tool  Mfg.  Company.  Inc.;  Tymar 
Machining;  TAPCO;  U  M  C.  Inc.;  U  P 
Machine  &  Engineering  Company;  U  S 
Carbide  Company;  U  S  Die  &  Mold 


Company,  Ir.c;  U.  S.  Axle,  Inc.;  UUieco 
Machining,  Inc.;  Ultimate  Precision,  Inc.; 
Ultra  Cut,  Inc.;  Ultra  Engraving  & 
Machining;  Ultra  Precision,  Inc.;  Ultra 
Tool  &  Die,  Inc.;  Ultra  Tool  & 
Manufacturing.  Inc.;  Ultra-Tech,  Inc.; 
Ultramation.  Inc.;  Ultron  Engineering; 
Unimach  Manufacturing;  Union 
Machine;  Unique  Instruments,  Inc.; 
Unique  Machine  Company;  Unique  Tool 
&  Die  Company,  Inc.;  Unique  Tool  & 
Manufacturing;  United  Carbide 
Industries,  Inc.;  United  Centerless 
Grinding;  United  Engineering  Company; 
United  Engineers.  Inc.;  United  Industrial 
Technologies;  United  Machine  &  Tool 
Co..  Inc.;  United  Skilled;  United  Tool  & 
Die.  Inc.;  United  Tool  &  Engineering 
Company;  United  Tool  &  Engineering. 
Inc.;  Unittool  Punch  &  Die  Company; 
Universal  Brixius;  Universal  Machine  & 
Tool  Works,  Inc;  Universal  Machine 
Products;  Universal  Machine  Rebuilders. 
Inc.;  Universal  Precision  Products  Co.: 
Universal  Tool  Company;  Universal 
Tools  &  Manufacturing  Co.;  Utility  Tool 
&  Die  Works;  Utility  Tool  &  Machine 
Company;  V  &  M  Tool  Company.  Inc.;  V 
&  S  Die  &  Mold.  Inc.;  V.  I.  C.  Machine 
Company;  Vallee  Burring  Company.  Inc.; 
Valley  Jig  Grinding.  Inc.;  Valley  Machine 
Products.  Inc.;  Valley  Machine  Works, 
Inc.:  Valley  Manufacturing  & 
Engineering  Company;  Valley  Precision, 
Inc.;  Valley  Tool  &  Die,  Inc.;  Vals  Tool  & 
Die  Corp.;  Van  Engineering;  Van  Reenen 
Tool  &  Die;  Van-Am  Tool  &  Engineering, 
Inc.;  Van-Kno  Tool  &  Manufacturing, 
Inc.;  Vander\eer  Industrial  Plaslics,  Inc.: 
Vanguard  Technology  Corporation; 
Vanpro,  Inc.;  Vantage  Mold  &  Tool 
Company;  Variety  Stamping 
Corporation;  Variety  Tool  &  Die,  Inc.; 
Varispace  Division:  Vaughn 
Manufacturing  Company,  Inc.;  Veit  & 
Young,  Inc.;  Veldon  Manufacturing,  Inc.; 
Venango  Machine  Products,  Inc.; 
Ventura  Industries,  Inc.;  Venture 
Precision  Machining  Co.;  Versa-Mil,  Inc.; 
Versa-Tool  Manufacturing,  Inc.; 
Versatile  Machine  Company,  Inc; 
Versatile  Tool  &  Die;  Vescio  Threading 
Company;  Vi-Tec  Manufacturing;  Victor 
Plastics.  Inc.;  Victory  Machine  Tools; 
Viking  Tool  &  Engineering;  Viking  Tool 
&  Gage.  Inc.;  Village  Tool  &  Machine 
Company:  Vim  Systems,  Inc.;  Vimco: 
Visger  Precision,  Inc.;  Vitco  Nuclear 
Products,  Inc.;  Vitron  Manufacturing, 
Inc.;  Vobeda  Machine  &  Tool  Company; 
Vogform  Tool  &  Die  Company;  Volkert 
Precision  Technologies,  Inc.;  Volumatic, 
Inc.;  Von  Donen  Precision,  Inc.;  Voshage 
Machine,  Inc.:  Voss  Manufacturing,  Inc.: 
Vulcan  Engineering  &  Manufacturing,; 
Vulcan  Forge  &  Machine  Company; 
Vulcan  Tool  Corporation;  Vulcan  Tool 
Of  Iowa;  W  &  H  Stampings,  Inc.;  W  B 


Tool  &  Die;  W  C  Kirby  &  Son,  Inc.;  W 
D  &  I  Machine  &  Engineering;  W 
Derosier  Mold  &  Machine;  W  G 
Strohwig  Tool  &  Die,  Inc.;  W  H  Jones  & 
Son,  Inc.;  W  J  Snyder  Gear  Corporation, 
Inc.;  W  S  Demoss  &  Son,  Inc.;  W  T  X 
Industries,  Inc.;  W  Westhall  &  Son.  Inc.: 
W.  Dempt  Company;  Wacker 
Development.  Inc.;  Waggoner  Brighton, 
Inc.;  Wagner  Engineering,  Inc.;  Walbrun 
Tool.  Inc.;  Walco  Tool  &  Engineering 
Corp.;  Walerko  Tool  &  Engineering 
Corp.;  Walker  Tool  &  Die.  Inc.;  Walker 
Tool  &  Machine  Company;  Waltco 
Engineering.  Inc.;  Walter  Tool  &  Mfg. 
Inc.;  Waltz  Brothers.  Inc.;  Walz 
Deburring  Specialists.  Inc.:  Ward 
Manufacturing  Company.  Inc.; 
Washington  Scientific  Industries.  Inc.; 
Wayne  Smith  Company;  Wealherby 
Tool  &  Die,  Inc.;  Weatherford  Tool  & 
Die;  Weaver  Diversified  Mfg..  Inc.; 
Weaver  Machine  &  Tool  Company,  Inc.; 
Webb  Design  Service;  Webster  Tool  & 
Die.  Inc.;  Weco  Metal  Products;  Wejco 
Instruments;  Weld  Lab;  Weldex  Sales. 
Inc.;  Weldments  of  Florida;  Weldun 
International:  Well  Built  Manufacturing 
Company;  Wells  Machine  Company. 
Inc.;  Wemco  Precision  Tool;  Werkema 
Machine  Company.  Inc.;  Wes-Mar.  Inc.; 
Wesco  Machine.  Inc.;  Wess  Plastic.  Inc.; 
West  Coast  Industries.  Inc.;  West 
Engineering  Company,  Inc.;  West 
Georgia  Tool  &  Die.  Inc.;  West  Hartford 
Tool  &  Die  Company;  West  Haven 
Buckle  Company;  West  Milton  Precision 
Machine;  West  Point  Foundry  and 
Machine;  West  Tool  &  Manufacturing. 
Inc.;  West  Warwick  Machine  Company, 
Inc.;  Westbrook  Industries,  Inc.; 
Westbrook  Manufacturing,  Inc.;  Westco 
Manufacturing  Co.,  Inc.;  Wester  Tool  & 
Machine  Company;  Western  Machine  & 
Manufacturing;  Western  Machining.  Inc.; 
Westfield  Gage  Company.  Inc.: 
Westfield  Tool  &  Die.  Inc.:  Westhoff 
Tool  &  Die  Company;  Westlake  Tool  & 
Die  Manufacturing;  Westwood 
Precision.  Inc.;  Wesval.  Inc.:  Wetmore 
Cutting  Tools;  Whip's  Tool  &  Cutter 
Grinding;  White  Machine;  White 
Machine.  Inc.;  Whitehead  Tool  &  Die. 
Inc.;  Wichita  Tool  Company;  Wiegel 
Tool  Works.  Inc.;  Wikstrom  Machines. 
Inc.:  Wilco  Die  Tool  Machine  Company; 
Wilco  Industries.  Inc.;  Wilderness  Mold, 
Inc.;  Wilhite  Industries,  Inc.;  Will-Mor 
Engineering  Company,  Inc.;  Willard 
Machine  Corporation;  William  Kanes 
Manufacturing  Corp.:  William  Sopko  & 
Sons  Company,  Inc.;  Williams  Machine 
Company,  Inc.;  Wilsey  Tool  Company, 
Inc.:  Wilson  Products,  Inc.:  Windsor 
Tool  &  Die,  Inc.:  Wingard  &  Company, 
Inc.;  Wire  Cut  Company,  Inc.:  Wire 
Tech:  Wire  Tech  E  D  M.  Inc.:  Wirecut 
E  D  M,  Inc.:  Wirecut  Technologies; 
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Wisconsin  Drill  Head  Company; 
Wisconsin  Engraving  Company; 
Wisconsin  Machine  Shop,  Inc.;  Wissofa 
Enterprises;  Witte  Machine  Products, 
Inc.;  Woldring  &  Associates;  Wolfe  & 
Swickard  Machine  Co.,  Inc.;  Wolverine 
Bronze  Company;  Wolverine  Tool 
Company;  Woodhaven  Telesis 
Corporation;  Woodruff  Coqjoration; 
Woody's  Precision  Grinding;  Wright  & 


Company;  Wright  Industries,  Inc.; 
Wright-K  Technology,  Inc.;  Wythe 
Precision  Machine  Co.,  Inc.;  X  L  Tool  & 
Machine  Corporation;  Xolox 
Corporation;  Y  Tec  Manufacturing,  Inc.; 
Yeoman  Engineering,  Inc.;  York  Machine 
Tool  &  Die  Company;  Yorktown  Tool  & 
Die  Corporation;  Youngers  and  Sons 
Manufacturing;  Youngwood  Electric 
Metals  West;  Z-R  Laboratory;  Zarlenga 


Industries,  Inc.;  Zims  Manufacturing 

Company;  Zip  Tool  &  Die  Company,  Inc.; 

Zircon  Precision  Products,  Inc.; 

Zovamax,  Inc.;  Zuelzke  Tool  & 

Engineering. 

[FR  Doc.  88-16749  Filed  7-26-88;  8  45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

34  CFR  Part  327 

Handicapped  Special  Studies  Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  for  the  Handicapped  Special 
Studies  Program  authorized  by  section 
618  of  Part  B  of  the  Education  of  the 
Handicapped  Act  (EHA).  These 
amendments  are  needed  to  implement 
revisions  made  to  section  618  of  the 
EHA  by  section  406  of  the  Education  of 
the  Handicapped  Act  Amendments  of 
1986,  Pub.  L  99-457. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT! 
Linda  Glidewell,  Division  of  Innovation 
and  Development,  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue  SW. 
(Switzer  Building,  Room  3094— M/S 
2313),  Washington,  DC  20202. 
Telephone:  (202)  732-1099. 
SUPPLEMENTARY  INFORMATION:  The 

Handicapped  Special  Studies  program 
provides  support  for  the  collection  of 
data,  as  well  as  studies  to  evaluate  State 
and  local  efforts  to  provide  a  free 
appropriate  public  education  and  early 
intervention  services  to  infants, 
toddlers,  children,  and  youth  with 
handicaps.  Sectipn  618  of  the  Act 
requires  that  this  information  be 
included  in  the  annual  report  submitted 
to  the  Congress  by  the  Department.  The 
activities  conducted  under  this  program 
are  designed  to  provide  Congress  with 
information  relevant  to  policymaking 
and  to  provide  Federal,  State,  and  local 
agencies  with  information  relevant  to 
program  management,  administration, 
and  effectiveness  of  special  education 
and  early  intervention  programs. 

The  amendments  made  it  clear  that 
infants  and  toddlers  with  handicaps  are 
to  be  included  within  the  scope  of  this 
program,  and  expand  the  eligible 
agencies  for  cooperative  agreements 
under  section  618(d](l]  to  include  other 
State  agencies  in  addition  to  State 
educational  agencies.  In  accordance 
with  the  legislative  history  of  the 
Amendments,  the  regulations  limit 
eligibiUty  to  those  State  agencies 


designated  by  the  Governor  in  each 
State  for  the  purpose  of  administering 
an  early  intervention  program  under 
Part  H  of  the  Education  of  the 
Handicapped  Act. 

On  February  12, 1988,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  at  53  FR  4185.  There 
is  no  difference  between  the  NPRM  and 
these  fmal  regulations. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  two  parties 
submitted  comments  on  the  proposed 
regulations.  One  party  supported  the 
regulations  as  proposed.  AJi  analysis  of 
the  other  comment  follows. 

Comment:  One  commenter  suggested 
that  S  327.2(b)  should  be  clarified  to 
indicate  whedier  all  State  agencies  or 
only  a  certain  number  of  State  agencies 
are  eligible  to  apply  for  cooperative 
agreements  to  carry  out  the  projects 
described  in  §  327.10(c).  Also,  the 
commenter  suggested  that  §  327.10(a) 
should  "*  *  *  be  expanded  to  include 
the  impact  of  specific  components  of 
Part  H,  different  service  delivery 
methods,  and  to  specify  whether  this  is 
to  be  long  or  short  term  evaluation." 

Discussion:  Section  618(d)(1)  of  the 
Education  of  the  Handicapped  Act 
(EHA),  as  amended  by  Pub.  L.  9»-457 
(October  8, 1986],  expands  the  eligible 
agencies  for  cooperative  agreements  to 
include  other  State  agencies  in  addition 
to  State  educational  agencies.  In 
accordance  with  the  legislative  history 
of  the  1986  amendments,  the  regulations 
limit  the  eligibility  to  those  State 
agencies  designated  by  the  Governor  in 
each  State  for  the  purpose  of 
administering  an  early  intervention 
program  under  Peirt  H  of  the  Act.  Any 
eligible  State  agency  may  submit  an 
application  for  a  cooperative  agreement, 
subject  to  the  requirements  contained  in 
the  application  announcement  published 
in  the  Federal  Register.  Awards  are 
made  based  on  a  competitive  ranking  of 
all  applications  and  the  availability  of 
funds. 

Section  327.10  describes  the  types  of 
activities  that  may  be  supported  by  the 
Handicapped  Special  Studies  Program. 
The  language  of  S  327.10(a),  as  written, 
covers  the  entire  EHA,  including  Part  H, 
and  would  not  preclude  studies, 
investigations,  and  evaluations  of 
different  service  delivery  methods.  As 
written,  S  327.10(a)  allows  for  both  long 
and  short  term  evaluations  and  any 
priority  announced  under  S  327.10(a) 
could  specify  whether  or  not  it  is 
intended  to  be  long  or  short  term. 

Changes:  None. 


Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  These  regulations  are  not 
classified  as  major  because  they  do  not 
meet  the  criteria  for  major  regulations 
established  in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  only  small  entities  that  would  be 
affected  by  the  regulations  are  small 
local  educational  agencies  receiving 
Federal  financial  assistance  under  this 
program.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  the  small  local  educational 
agencies  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The     ^ 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

list  of  Subjects  in  34  CFR  Fart  327 

Education,  Education  of  handicapped. 
Education — research.  Grants  program — 
education.  Reporting  and  recordkeeping 
requirements.  State  educational 
agencies. 

Dated;  June  30, 1988. 
William  Y  Bennett, 
Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.159;  Handicapped  Special  Studies 
Program) 

The  Secretary  amends  Part  327  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  327— HANDICAPPED  SPECIAL 
STUDIES  PROGRAM 

1.  The  authority  citation  for  Part  327  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1418,  unless  otherwise 
noted. 
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2.  Section  327.2  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

§  327.2    Who  It  eligible  to  apply  (or  an 
award  under  this  program? 

***** 

(b)  In  order  to  carry  out  the  projects 
described  in  §  327.10(c),  the  Secretary 
may  enter  into  cooperative  agreements 
with — 

(1)  State  educational  agencies;  and 

(2)  Other  State  agencies  designated  by 
the  Governor  in  each  State  for  the 
purpose  of  administering  an  early 
intervention  program  under  Part  H  of  the 
Education  of  the  Handicapped  Act. 

{Authority;  20  U.S.C.  1418) 

3.  Section  327.10  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  (d),  and 
(e)  to  read  as  follows: 

§  327.10    What  Icinds  of  projects  are 
authorized  under  this  part? 

Projects  authorized  under  this  part 
include  activities  to — 

(a)  Collect  data,  and  conduct  studies, 
investigations,  and  evaluations  to  assess 
progress  in  the  implementation  of  the 
Act,  the  impact  of  the  Act,  and  the 
effectiveness  of  State  and  local  efforts 
and  efforts  by  the  Secretary  of  the 
Interior  to  provide  free  appropriate 


public  education  to  all  handicapped 
children  and  youth,  and  early 
intervention  services  to  handicapped 
infants  and  toddlers; 

(b)  Obtain  data,  on  at  least  an  annual 
basis,  about  programs  and  projects 
assisted  under  the  Act  and  under  other 
Federal  laws  relating  to  the  provision  of 
services  to  handicapped  infants, 
toddlers,  children,  and  youth,  as 
required  under  section  618(b)  of  the  Act; 

(c)  Assess  the  impact  and 
effectiveness  of  programs  assisted  under 
the  Act,  in  accordance  with  sections 
618(d)(1)  and  (2)  of  the  Act,  through 
cooperative  agreements  with  State 
agencies; 

(d)  Provide  technical  assistance  to 
participating  State  agencies  in  the 
implementation  of  the  evaluation  studies 
described  under  paragraph  (c)  of  this 
section; 

(e)  Disseminate  information  from  the 
studies  assisted  under  paragraph  (c)  of 
this  section  to  State  agencies,  regional 
resource  centers,  clearinghouses,  and,  as 
appropriate,  others  involved  in  or 
concerned  with  the  education  of  and 
early  intervention  services  for 
handicapped  infants,  toddlers,  children, 
and  youth; 


§327.31    [Amended] 

4.  Section  327.31(g)  is  amended  by 
removing  "handicapped  children  and 
youth"  each  place  it  appears  and 
adding,  in  its  place,  "handicapped 
infants,  toddlers,  children,  and  youth". 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1820-0028) 

5.  Section  327.40  is  amended  by 
revising  the  introductory  text  and 
paragraph  (b)  to  read  as  follows: 

§  327.40    What  are  tt>e  requirements  for 
conducting  proiects? 

Each  State  educational  agency  or 
other  State  agency  receiving  an  award 
for  a  State  Agency/Federal  Evaluation 
Studies  project  under  §  327.10(c)  shall — 

***** 

(b)  Develop  the  study  in  consultation 
with  the  State  advisory  panel 
established  under  the  Act,  local 
educational  agencies,  others  involved  in 
or  concerned  with  the  education  of 
handicapped  children  and  youth  and  the 
provision  of  early  intervention  services 
to  handicapped  infants  and  toddlers. 

***** 

[FR  Doc.  88-16927  Filed  7-26-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  721 
[OPTS-50527A;  FRL-3357-1] 

Significant  New  Use  Rules; 
Amendments  to  General  Provisions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  promulgating 
amendments  to  the  general  provisions  of 
40  CFR  Part  721.  under  the  authority  of 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  (TSCA).  The  amendments 
clarify  when  manufacturers,  importers, 
or  processors  must  submit  a  significant 
new  use  notice  and  establish  a 
procedure  for  obtaining  EPA  approval  of 
alternative  measures  for  control  of 
human  exposure  and  release  to  the 
environment  that  are  the  equivalent  to 
those  specified  in  a  significant  new  use 
rule  (SNUR).  The  amendments  also 
establish  a  procedure  for  submission 
and  review  of  significant  new  use 
notices  during  the  proposal  period  of 
significant  new  use  rules. 
dates:  In  accordance  with  40  CFR  23.5 
(50  FR  7271)  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  Eastern  time  on  August 
10, 1988.  This  rule  shall  become  effective 
on  September  9, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-^4,  401  M 
Street  SW.,  Washington,  DC  20460, 
Telephone:  (202)  554-1404,  TDD:  (202) 
554-0551. 

SUPPLEMENTARY  INFORMATION:  This  rule 
amends  the  40  CFR  Part  721,  Subpart 
A — General  Provisions  that  apply  to  all 
SNURs.  The  provisions  clarify  when 
manufacturers,  importers,  or  processors 
must  submit  a  significant  new  use  notice 
and  establish  a  procedure  for 
submission  and  review  of  significant 
new  use  notices  during  the  proposal 
period  of  SNURs.  The  provisions  also 
provide  exemptions  to  the  reporting 
requirements  and  establish  a  procedure 
under  which  the  Agency  may  allow  the 
use  of  alternative  measures  for  control 
of  human  exposure  and  release  to  the 
environment  that  are  equivalent  to  those 
specified  in  a  SNUR. 

The  provisions  in  Part  721,  Subpart  A 
clarify  existing  general  conditions  under 
which  recordkeeping  and/or  reporting 
may  be  required.  The  existing 
recordkeeping  and  reporting 
requirements  are  not  significantly 


changed  by  the  clarifications  contained 
in  this  rule.  Therefore,  the  Agency  has 
determined  that  this  clarifying  rule  does 
not  impose  any  additional 
recordkeeping  or  reporting  requirements 
on  the  public. 

Send  comments  regarding  this  rule  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2)),  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  a  use  to  be  a 
significant  new  use,  persons  must,  under 
section  5(a)(1)(B)  of  TSCA.  submit  a 
significant  new  use  notice  (SNUN)  to 
EPA  at  least  90  days  before  they 
manufacture,  import,  or  process  the 
substance  for  that  use. 

Persons  subject  to  a  SNUR  must 
comply  with  the  same  regulations  and 
procedures  as  persons  who  must  submit 
a  premanufacture  notice  (PMN)  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  include  the  information 
submission  requirements  of  sections  5 
(b)  and  (d)(1).  the  exemptions  authorized 
by  sections  5(h)  (1),  (2),  (3),  and  (5),  and 
the  regulations  at  40  CFR  Part  720.  Once 
EPA  receives  a  SNUN,  the  Agency  may 
take  regulatory  action  under  sections 
5(e),  5(0,  6,  or  7  to  control  the  activities 
on  which  it  has  received  the  notice.  If 
EPA  does  not  take  action,  section  5(g) 
requires  the  Agency  to  explain  in  the 
Federal  Register  its  reasons  for  not 
taking  action. 

II.  Summary  of  This  Rule 

This  rule  amends  40  CFR  Part  721, 
Subpart  A — General  Provisions.  Subpart 
A  contains  the  general  provisions  that 
apply  to  all  SNURs.  The  provisions  set 
forth  the  requirements  under  which  a 
manufacturer,  importer,  or  processor 
must  submit  a  SNUN  to  EPA.  The 
provisions  clarify  who  is  responsible  for 
reporting  a  significant  new  use  and 
provide  exemptions  to  the  reporting 
requirements.  The  provisions  also 
provide  a  procedure  under  which  EPA 
may  allow  the  use  of  alternative 
measures  to  control  worker  exposure  to 
or  environmental  release  of  chemical 
substances.  The  amendments  to  40  CFR 
Part  721,  Subpart  A — General  Provisions 
are  listed  below: 


1.  Certain  sections  are  renumbered 
and  applicable  cross  references  are 
changed. 

2.  A  manufacturer,  importer,  or 
processor  is  not  required  to  submit  a 
SNUN  if  such  person  can  document  one 
or  more  of  the  following  for  each 
recipient  of  a  substance  subject  to  a 
SNUR: 

(a)  The  recipient  has  been  provided 
with  notice  of  the  SNUR. 

(b)  The  recipient  knows  of  the  SNUR. 

(c)  It  is  technically  or  otherwise  not 
feasible  for  the  recipient  to  engage  in  the 
significant  new  use. 

3.  A  manufacturer,  importer,  or 
processor  who  intends  to  distribute  a 
chemical  substance  subject  to  a  SNUR 
to  a  recipient  for  nonexempt  purposes, 
and  has  prior  knowledge  that  the 
recipient  intends  to  engage  in  a 
significant  new  use  of  that  substance 
without  submitting  a  SNUN,  must 
submit  a  SNUN  to  EPA  before 
distributing  that  chemical  substance  to 
that  recipient. 

4.  A  manufacturer,  importer,  or 
processor  who  is  distributing  a  chemical 
substance  subject  to  a  SNUR  to  a 
recipient,  and  obtains  knowledge  that 
the  recipient  is  engaging  in  a  significant 
new  use  and  has  not  submitted  a  SNUN 
to  EPA,  must  immediately  cease 
distribution  of  the  chemical  substance  to 
that  recipient  and  submit  a  SNUN, 
unless:  (a)  It  can  document  that  it  has 
notified  (within  15  working  days  of  the 
time  it  develops  knowledge  that  the 
recipient  is  engaging  in  a  significant  new 
use)  the  recipient  and  EPA  in  writing  of 
the  significant  new  use,  and  (b)  the 
recipient  has  informed  the  manufacturer, 
importer,  or  processor,  within  15 
working  days,  in  writing,  that  it  will  not 
engage  in  the  significant  new  use.  A 
copy  of  the  recipient's  reply  must  be 
sent  to  EPA  enforcement  authorities. 

5.  Provisions  for  the  TSCA  section 
5(h)(3)  research  and  development  (R&D) 
exemption  are  added  which  mirror  the 
R&D  exemption  in  the  PMN  rule  (40  CFR 
720.36:  April  22, 1986,  51  FR  15096). 

6.  A  procedure  is  established  whereby 
a  person  may  obtain  EPA  approval  to 
manufacture  or  process  a  chemical 
substance  for  a  significant  new  use 
before  the  promulgation  date  of  the  final 
SNUR.  Under  this  advanced  compliance 
exemption.  EPA  will  accept  and  review 
SNUNs  during  the  proposal  period. 

7.  A  procedure  is  established  under 
which  EPA  may  allow  use  of  alternative 
measures  to  control  exposure  to.  or 
environmental  release  of,  a  chemical 
substance  without  submitting  a  SNUN.  if 
EPA  determines  that  the  alternative 
measures  provide  substantially  the  same 
degree  of  protection  as  the  control 
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methods  specified  in  the  SNUR  for  the 
chemical  substance. 

8.  An  exemption  is  established 
whereby  persons  operating  under  and 
abiding  by  the  terms  of  a  consent  order 
issued  under  section  5(e)  of  the  Act  will 
be  exempt  from  submitting  a  SNUN 
under  provisions  which  are  inconsistent 

III.  Background 

On  September  5. 1984  (49  FR  35001). 
the  Agency  promulgated  at  40  CFR  Part 
721.  Subpart  A — General  Provisions  that 
apply  to  all  SlNfURs.  Subsequent  to 
promulgation  of  these  provisions,  the 
Agency  received  comments  on  certain 
sections  of  the  promulgated  rule.  On 
April  22. 1986  (51  FR  15104).  EPA 
proposed  amendments  to  the  general 
provisions.  EPA  received  comments 
from  industry  and  environmental  groups 
on  the  proposed  amendments.  After 
consideration  of  these  comments,  40 
CFR  Part  721.  the  Subpart  A— General 
Provisions  are  being  published  in  final 
form.  On  April  22. 1986.  amendments 
were  proposed  for  the  following 
sections:  §§  721.180.  721.290.  721.615, 
and  721.975.  These  amendments  are  not 
being  promulgated  at  this  time  but  will 
be  amended  as  part  of  the  overall 
review  of  SNURs.  EPA  also  had 
proposed  a  new  Subpart  which  would 
set  forth  hazard  communication  program 
for  persons  subject  to  SNURs.  The 
hazard  communication  program  will 
also  be  promulgated  at  a  later  date. 

IV.  Amendments 

A.  Persons  Who  Must  Report 

Section  721.5  describes  who  must 
submit  a  SNUN.  The  provisions 
promulgated  on  September  5, 1984. 
required  each  person  who  intended  to 
manufacture,  import,  or  process  a 
chemical  substance  subject  to  a  SNUR 
and  intended  to  distribute  the  substance 
in  commerce  to  submit  a  SNUN. 
However,  persons  subject  to  §  721.5  did 
not  have  to  submit  a  SNUN  if  they:  (1) 
Did  not  have  a  reasonable  belief  at  the 
time  of  commercial  distribution  that  a 
customer  intended  to  engage  in  a 
signficant  new  use  without  submitting  a 
notice  to  EPA.  and  (2)  were  able  to 
document  that  the  customer  was 
notified  in  writing  of  the  SNUR. 

The  Agency  received  comments 
requesting  clarification  of  the 
responsibility  of  manufacturers, 
importers,  and  processors  to  submit 
SNUNs  as  specified  under  the 
provisions  of  section  5(a)(1)(B)  of  TSCA 
and  §  721.5(a)(2).  This  final  rule  amends 
S  721.5  so  that  persons  subject  to 
paragraph  [a)(2}  do  not  have  to  submit  a 
SNUN  if  they  can  document  for  each 


recipient  of  the  substance  one  or  more 
of  the  following: 

(1)  They  have  provided  the  recipient 
with  notice  of  the  SNUR. 

(2)  The  recipient  knows  of  the  SNUR. 

(3)  It  is  technically  or  otherwise 
infeasible  for  the  recipient  to  engage  in 
the  significant  new  use. 

A  comment  received  on  the  proposed 
amendment  expressed  concern  that  EPA 
should  clarify  the  scope  of  the 
requirement  to  notify  "recipients."  At 
issue  was  whether  the  rule  would 
require  manufacturers,  importers,  or 
processors  to  notify  persons  who 
purchase  the  SNUR  substance  from  their 
customers  or  competitors.  The 
commenter  argued  that  it  would  be 
extremely  difficult  to  identify  and 
contact  all  such  "recipients,"  The 
commenter  suggested  the  Agency  either 
substitute  the  term  "customer"  for 
"recipient."  or  define  the  term 
"recipient."  To  address  this  comment, 
the  term  "recipient"  has  been 
specifically  defined  in  the  final  rule  in 
§  721.3.  The  Agency  intends  that  the 
"recipient"  is  a  person  who  obtains  the 
substance  directly  from  the 
manufacturer,  importer,  or  processor.  If 
the  recipient  is  also  a  process  of  the 
substance,  it  would  in  turn  have  the 
same  obligation  with  respect  to 
recipients. 

Another  commenter  suggested  that  the 
Agency  delete  §  721.5(d)  under  which 
manufacturers  and  processors  must 
terminate  sales  to  recipients  and  inform 
EPA  if  they  learn  that  the  recipients  are 
engaging  in  a  significant  new  use.  The 
commenter  argued  that  the  requirements 
are  not  authorized  by  TSCA,  that  they 
have  the  potential  to  unnecessarily 
disrupt  ongoing  commercial  activities 
and  business  relationships,  and  that  the 
requirement  to  cease  distribution  to  the 
recipient  until  after  a  SNUN  has  been 
submitted  and  reviewed  is  extremely 
harsh.  The  alternative  suggested  by  the 
commenter  was  that  manufacturers  and 
processors  would  document  all 
instances  of  noncompliance  with  SNUR 
provisions  and  work  with  customers  to 
prevent  a  recurrence  of  significant  new 
use  violations.  Where  serious  or 
repeated  violations  come  to  the 
manufacturer's,  importer's,  or 
processor's  attention,  they  would  have 
the  option  of  either  terminating  sales  or 
notifying  EPA.  In  the  latter  event  the 
Agency  would  determine  whether  sales 
to  the  recipient  should  be  suspended. 

Under  TSCA  section  5.  EPA  has  the 
responsibility  to  require  compliance 
with  SNUR  provisions  and  cannot 
delegate  that  responsibility  to  private 
citizens.  However,  to  avoid  unnecessary 
commercial  disruption,  the  Agency  is 


amending  {  721.5(d)  to  allow  the 
manufacturer,  importer,  or  processor  an 
opportunity  to  work  with  its  customer/ 
recipient  if  the  manufacturer,  importer, 
or  processor  finds  that  that  person  is 
engaging  in  a  significant  new  use 
without  having  submitted  a  SNUN. 
Under  the  revised  S  721.5(d),  the 
manufacturer,  importer,  or  processor 
must  notify  (within  15  working  days  of 
the  time  he/she  develops  knowledge 
that  the  recipient  is  engaging  in  a 
significant  new  use)  in  writing  the 
recipient  and  EPA  that  the  recipient  is 
engaging  in  a  significant  new  use.  If. 
within  15  working  days,  the  recipient 
states  in  writing  the  he/she  will  not 
engage  in  the  significant  new  use. 
commercial  distribution  to  that  person 
may  continue  uninterrupted.  EPA 
enforcement  authorities  will  check  the 
recipient's  actions  to  ensure  that  the 
significiant  new  use  is  not  occurring.  If 
upon  inspection  the  Agency  determines 
a  significant  new  use  is  occurring.  EPA 
will  then  determine  whether  a  SNUN 
must  be  submitted.  It  may  be  that  EPA 
can  work  with  the  recipient  to  bring 
him/her  into  compliance.  If  the  recipient 
does  not  come  into  compliance  quickly, 
EPA  will  notify  the  manufacturer, 
importer,  or  processor.  Upon  receipt  of 
this  notice,  the  manufacturer,  importer, 
or  processor  will  be  required  to  cease 
distribution  to  that  recipient  and  will  not 
be  able  to  resume  such  distribution  until 
the  manufacturer,  importer,  or  processor 
submits  a  SNUN  and  the  notice  review 
period  ends.  Similarly,  if.  after  receiving 
a  written  assurance  from  a  recipient  the 
manufacturer,  importer,  or  processor 
determines  on  its  own  that  the  recipient 
is  engaging  in  a  significant  new  use 
without  submitting  a  SNUN.  the 
manufacturer,  importer,  or  processor  is 
required  to  cease  distribution  to  that 
recipient  immediately  and  to  notify  EPA 
enforcement  authorities.  In  that  case 
also,  such  distribution  could  not  resume 
until  the  manufacturer,  importer,  or 
processor  has  submitted  a  SNUN  and 
the  notice  review  period  has  ended. 
Independent  of  these  provisions  EPA 
reserves  the  right  to  take  an 
enforcement  action  against  any  recipient 
which  is  a  processor  who  has  violated  a 
SNUR. 

Finally,  a  commenter  argued  that  if 
EPA  insists  upon  retaining  rigid 
recipient  termination  requirements  it 
should  clarify  when  "knowledge" 
occurs.  The  commenter  argued  that  such 
knowledge  should  be  imputed  to  a 
company  only  if  it  comes  to  the 
attention  of  responsible  officials  capable 
of  appreciating  its  significance  and  that 
it  is  unreahstic  to  expect  salespersons 
and  other  non-regulatory  employees  to 
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identify  and  report  deviations  from 
SNUR  requirements. 

EPA  intends  to  use  discretion  to 
enforce  §  721.5.  A  company  will  be 
considered  to  have  "knowledge"  that  a 
recipient  is  engaging  in  a  significant  new 
use  when  an  employee  of  the  company, 
who  by  the  nature  of  position  or 
responsibility  within  the  company 
should  have  knowledge  of  the  SNUR 
provisions,  becomes  aware  that  the 
recipient  is  engaging  in  the  significant 
new  use. 

B.  Equivalency  Detennination 

Some  SNURs  designate 
manufacturing,  processing,  or  use 
without  specified  control  measures  as  a 
significant  new  use.  The  Agency 
received  comments  indicating  that 
manufacturers,  importers,  and 
processors  would  like  the  flexibility  to 
choose  the  type  of  protective  controls  to 
use  for  employee  exposure  and 
environmental  release.  The  commenters 
argue  that  the  Agency  should  either  set 
permissible  exposure  limits  or 
performance  based  standards,  and 
should  not  require  specific  types  of 
personal  protective  equipment.  While 
the  Agency  is  interested  in  developing 
permissible  exposure  levels,  such  limits 
have  not  yet  been  developed  and  are  not 
within  the  scope  of  this  rulemaking. 

The  Agency  also  received  comments 
that  its  practice  of  specifying  respirator 
requirements  is  in  conflict  with  the 
Occupational  Safety  and  Health 
Administration  policy  that  requires 
engineering  controls  be  used  where 
feasible.  To  address  this  problem,  the 
Agency  is  adding  a  procedure  in  new 
§  721.30  which  will  allow  manufacturers, 
importers,  and  processors  to  propose 
alternative  control  measures  for  human 
exposure  and  environmental  release. 
EPA  will  review  the  proposed 
alternative  control  measures  and  make  a 
determination  whether  they  provide 
substantially  the  same  degree  of 
protection  as  the  measures  specified  in 
the  SNUR.  The  procedure  allows 
manufacturers,  importers,  and 
processors  to  use  work  practices  or 
engineering  controls  rather  than  specific 
devices  Hke  respirators  to  control 
exposure. 

Commenters  favored  the  equivalency 
provision,  but  questioned  whether  too 
much  substantiation  was  required  for 
such  a  finding.  EPA  has  made  the 
equivalency  determination  procedures 
as  simple  as  possible.  Section  721.30 
requires  persons  to  demonstrate  that 
their  intended  activities  will  provide 
substantially  the  same  degree  of 
protection  to  health  and  the 
environment  as  the  measures  identified 
in  a  SNUR.  The  Agency  will  review  and 


make  a  determination  upon  such 
requests  within  45  days.  EPA  view  the 
requirements  as  reasonable  and  in  the 
public  interest.  The  alternative  is  for 
persons  to  submit  a  SNUN  and  wait  90 
days  for  EPA  review. 

C.  Research  and  Development 
Exemption 

This  rule  specifies  requirements  for 
the  R&D  exemption  from  SNURs  under 
section  5(h)(3)  of  TSCA.  The  R&D 
exemption  requirements  established  by 
this  rule  are  essentially  the  same  as  the 
R&D  provisions  in  the  PMN  rule.  Section 
5(h)(3)  of  TSCA  exempts  from  the  PMN 
and  significant  new  use  notification 
requirements  small  quantities  of  a 
substance  used  solely  for  R&D,  if  the 
manufacturer,  importer,  or  processor 
notifies  persons  engaged  in  the  R&D  of 
any  health  effects  associated  with  the 
substance. 

Section  721.47  was  drawn  without 
substantive  changes  from  the  R&D 
exemption  provisions  in  the  PMN  rule.  It 
is  codified  separately  for  SNURs  rather 
than  referenced  in  Part  721  to  revise  the 
exemption  slightly  to  reflect  SNUR 
requirements.  Because  of  the  similar 
nature  of  PMN  and  SNUR  requirements, 
EPA  believes  it  is  important  that  the 
R&D  exemption  for  PMNs  and  SNURs 
be  consistent.  Therefore,  any 
substantive  change  in  the  SNUR 
exemption  would  require  an  equivalent 
change  in  the  PMN  rule.  As  part  of  the 
April  22, 1986  promulation,  EPA 
determined  through  notice  and  comment 
rulemaking  that  the  benefits  of  the 
provisions  for  the  R&D  exemption  in  the 
PMN  rule  outweight  the  potenital 
disadvantages.  This  conclusion  is  also 
valid  for  the  R&D  exemption 
requirements  in  §  721.47. 

D.  Exemptions 

1.  Applicability  of  Proposed  Rule  to 
Uses  Occurring  Before  Promulation  of 
Final  Rule 

In  the  preambles  to  previously 
proposed  SNURs,  the  Agency  has  stated 
that  section  5(a)(1)(b)  of  TSCA  is  best 
served  by  determining  that  a  use  is  a 
significant  new  use  as  of  the  date  of 
proposal.  This  interpretation  of  section  5 
reflects  the  intent  of  Congress  with 
regard  to  SNURs;  if  uses  begun  during 
the  proposal  period  of  the  SNUR  were 
not  considered  to  be  signiHcant  new 
uses,  it  would  be  difficult  for  the  Agency 
to  establish  SNUN  requirements 
because  any  person  could  defeat  the 
SNUR  by  initiating  a  proposed 
significant  new  use  before  the  rule 
became  final. 

A  person  may  legally  commence  an 
activity  designated  as  a  significant  new 


use  in  a  proposed  SNUR.  If  that  person 
wishes  to  continue  the  activity  after  the 
SNUR  is  promulgated  and  becomes 
effective,  they  must  stop,  file  a  SNUN, 
and  wait  for  EPA  review  of  the  notice 
before  resuming  the  activity  (assuming 
the  Agency  has  not  taken  action  under 
section  5(e)  or  5(f)  of  TSCA).  However, 
it  is  not  the  intent  of  the  Agency  to 
unnecessarily  disrupt  the  commercial 
activities  of  these  persons.  EPA 
therefore  proposed  that  such  persons  be 
allowed  to  comply  with  a  SNUR  before 
the  rule  is  promulgated.  If  a  company 
were  to  meet  all  of  the  conditions  of 
advance  compliance,  as  specified  in  the 
new  §  721.45(h)  (proposed  as 
§  721.18(h))  the  person  will  be  exempt 
from  the  requirements  of  the  final  SNUR 
for  those  activities.  It  should  be 
emphasized  that  EPA  intends  to  use  its 
full  TSCA  authority  to  control  the 
company's  activities,  should  the  Agency 
determine  that  such  activities  will 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

The  first  requirement  for  advance 
compliance  with  a  SNUR  is  to  submit  a 
complete  SNUN  to  EPA.  The  notice  must 
contain  all  requisite  SNUR  data,  with 
limitations  described  in  the  applicable 
proposed  SNUR.  Any  person  who 
submits  and  advance  SNUN  for  a 
subject  chemical  substance  will  be 
subject  to  the  general  notification 
requirements  of  §  721.25,  except  that  the 
company  will  not  have  to  submit  the 
notice  to  the  Agency  at  least  90  days 
before  it  begins  manufacturing, 
importing,  or  processing.  However, 
should  the  final  SNUR  be  promulgated 
prior  to  completion  of  the  Agency's 
review,  the  company  will  be  required  to 
cease  manufacturing,  importing,  or 
processing  for  the  remaining  portion  of 
the  90-day  period. 

A  commenter  was  concerned  that 
voluntary  SNUN  submitters  (i.e., 
persons  using  the  advance  compliance 
exception)  may  have  to  cease 
manufacturing,  importing,  or  processing 
for  the  significant  new  use  if  the 
effective  date  of  the  final  SNUR  occurs 
before  the  Agency's  90-day  review  of 
the  voluntarily  submitted  notice  is 
complete.  The  commenter  suggested  that 
EPA  delay  the  effective  date  of  all 
SNURs  until  90  days  after  publication  to 
allow  EPA  to  complete  its  review  of 
notices  voluntarily  submitted  at  any 
time  prior  to  the  promulation  date 
without  a  disruption  of  the  commercial 
activities  of  those  notice  submitters. 

EPA  is  aware  that,  should  the  final 
SNUR  be  promulated  and  become 
effective  prior  to  completion  of  the 
Agency's  review,  the  person  would  be 
required  to  cease  manufacturing, 


importing,  or  processing  for  the 
remaining  portion  of  the  90-day  review 
period.  While  EPA  wants  to  keep 
commercial  disruption  to  a  minimum 
and  is  aware  of  the  fact  that  the  events 
described  by  the  commenter  are 
possible,  the  Agency's  primary 
responsibility  under  TSCA  section 
5(a](2]  is  to  develop  SNURs  quickly  and 
ensure  that  no  significant  new  uses 
occur  until  EPA  has  reviewed  the  uses 
and  taken  appropriate  action.  If  the 
Agency  were  to  routinely  delay  the 
effective  date  of  all  SNURs  it  would  set 
up  a  situation  where  uses  involving 
potentially  significant  levels  of  exposure 
or  environmental  release  could  go  on 
even  longer  before  they  could  be 
controlled  under  a  SNUR.  The  Agency 
wishes  to  balance  its  concern  for 
exposure  and  release  with  its  concern 
for  regulatory  impact. 

As  a  matter  of  policy,  EPA  favors  and 
will  continue  to  use  a  short  time  period 
between  the  promulgation  and  effective 
dates  of  minor  rules  such  as  SNURs.  The 
Agency  believes  that  the  approach 
adopted  in  this  final  rule  provides 
sufficient  time  for  completion  of  the 
review  period  for  voluntary  SNUNs 
submitted  in  a  timely  manner  (e.g.,  90 
days  before  the  effective  date).  EPA  will 
inform  voluntary  submitters  of  the 
possibility  that  the  final  SNUR  will  be 
promulagated  and  in  effect  before 
Agency  review  of  their  SNUN  is 
completed.  This  will  allow  these  persons 
adequate  time  to  plan  their  activities 
accordingly.  Agency  review  of  voluntary 
SNUNs  will  be  completed  as  quickly  as 
possible  (up  to  90  days]  to  minimize 
potential  disruption  of  the  submitter's 
commercial  activities. 

2.  Section  5(e)  Consent  Order  Exemption 

The  Agency  has  added  an  exemption 
in  §  721.45(i)  for  persons  operating  under 
the  terms  of  a  TSCA  section  5(e)  consent 
order.  If  a  term  of  a  section  5(e)  order 
applicable  to  that  person  is  inconsistent 
with  a  specific  significant  new  use 
identified  in  Subpart  E  of  the  part, 
abiding  by  the  terms  of  the  section  5(e) 
consent  order  will  exempt  the  person 
from  submitting  a  SNUN  for  that 
significant  new  use. 

V.  Economic  Analysis 

Promulgation  of  these  amendments 
will  result  in  costs  to  both  EPA  and 
industry.  However,  as  will  be  addressed 
below,  the  costs  are  not  expected  to  be 
more  than  without  this  final  rule,  and  in 
some  cases  may  be  less.  Where 
quantification  is  possible,  the  costs 
associated  with  each  final  amendment 
are  discussed.  In  some  cases,  only  a 
qualitative  discussion  is  possible.  The 
costs  of  the  relevant  sections  of 


previously  proposed  SNURs  (in  the 
absence  of  the  final  amendments]  are 
also  discussed. 

1.  Section  721.5  Persons  who  must 
report.  Companies  involved  in  the 
manufacture,  import,  or  processing  of  a 
SNUR  substance  will  incur  costs  of 
compliance  with  this  section.  The  costs 
can  range  from  those  costs  associated 
with  a  letter  notifying  a  recipient  of  the 
existence  of  the  SNUR,  up  to  the  costs  of 
submitting  a  SNUN  ($1,400  to  $8,000). 
Additional  costs  of  filing  a  SNUN  may 
be  incurred  (up  to  a  3.2  percent 
reduction  in  profits  due  to  delays  in 
manufacturing  or  processing  for  Agency 
review]  and  EPA  costs  of  regulatory 
follow-up,  if  any. 

The  actual  costs  of  notifying 
recipients  of  the  existence  of  a  SNUR 
are  expected  to  be  minimal,  for  example, 
the  cost  of  sending  a  letter  to  each 
recipient.  The  Agency  believes  that  most 
companies  will  choose  to  document  that 
recipients  know  of  the  rule  via  a 
notification  letter  as  it  is  the  least  costly 
alternative. 

2.  Section  721.30  Equivalency 
determination.  Based  on  comments  to 
proposed  SNURs  which  would  require 
reporting  for  failure  to  employ  specific 
worker  exposure  or  environmental 
release  controls,  the  Agency  believes 
that  most  companies  seeking  an 
equivalency  determination  will  either 
possess  or  be  able  to  covert  to  the 
alternative  provisions  or  measures  for 
which  they  are  seeking  an  equivalency 
determination.  In  the  absence  of  this 
amendment,  such  companies  would 
either  have  to  submit  a  SNUN  ($1,400  to 
$8,000  per  SNUN,  plus  up  to  3.2  percent 
reduction  in  profits]  and/or  incur  the 
cost  of  complying  with  the  controls  or 
measures  as  specified  in  the  SNUR. 

The  costs  to  companies  of  this 
amendment  will  be  the  development 
costs  of  the  data  submitted  to  the 
Agency.  This  consists  of  a  written 
justification  that  the  alternative 
provisions  provide  at  least  the  same 
degree  of  protection.  The  Agency  cannot 
estimate  the  exact  equivalency 
development  costs  at  this  time.  Other 
costs  associated  with  the  equivalency 
determination  involve  filing  the  request 
for  equivalency  determination,  and 
delay  costs  during  Agency  review.  The 
Agency  expects  the  costs  of  filing  the 
equivalency  notice  to  be  equal  to  or  less 
than  the  costs  of  filing  a  SNUN,  since 
the  information  required  in  a  request  for 
equivalency  determination  is  less  than 
that  required  in  a  SNUN.  In  addition, 
any  potential  loss  in  profits  due  to 
delays  associated  with  Agency  review 
would  be  less.  Delay  costs  are  estimated 
to  be  a  3.2  percent  reduction  in  profits 


due  to  delays  in  manufacturing  and 
processing  during  the  90-day  Agency 
review  of  SNUNs.  Delay  costs 
associated  with  an  equivalency 
determination  would  be  half  of  the  delay 
costs  for  a  SNUN,  or  a  1.6  percent 
reduction  in  profits  due  to  delays  during 
the  45-day  Agency  review. 

Therefore,  while  the  Agency  cannot 
quantity  the  exact  costs,  the  total  costs 
are  expected  to  be  less  for  an 
equivalency  determination  than  for 
submitting  a  SNUN. 

3.  Section  721.45(h)  Advance 
compliance  exemption.  The  procedures 
for  advance  compliance  are  generally 
the  same  as  for  any  SNUN.  The 
manufacturer,  importer,  or  processor 
must  submit  a  complete  S>iIUN.  The 
costs  to  the  company  for  filing  a  SNUN 
are  estimated  to  be  between  $1,400  and 
$8.000. 1  lowever.  this  notice  need  not  be 
submitted  90  days  prior  to  commencing 
manufacture,  import,  or  processing  but 
can  be  submitted  anytime  between 
proposal  and  promulgation  of  the  SNUR. 

The  major  difference  is  that  if  the 
Agency  negotiates  with  the  company  to 
control  or  limit  the  significant  new  use. 
or  does  not  ban  the  chemical  substance, 
the  company  can  continue  production  of 
the  chemical  substance  without 
interruption  when  the  SNUR  is 
promulgated,  thereby  avoiding  any  loss 
in  profits  usually  attributed  to  delays  in 
manufactuing  or  processing  during 
Agency  review.  However,  if  the 
Agency's  90- day  review  of  the  SNUN  is 
not  completed  by  the  effective  date  of 
the  final  SNUR.  all  significant  new  use 
activities  must  cease  for  the  remaining 
portion  of  the  review  period. 

VI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50527A).  The  record  includes 
basic  information  considered  by  the 
Agency  in  developing  this  final  rule. 
EPA  will  supplement  the  record  with 
additional  information  as  necessary, 
and  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  Confidential  Business 
Information  (CBI)  has  been  deleted  is 
available  to  the  public  in  the  TSCA 
Public  Docket  Office  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  The  TSCA  Public  Docket 
Office  is  located  in  Rm.  NE-G004.  401  M 
St.,  SW.,  Washington,  DC. 

The  record  includes  the  following: 

1.  The  proposed  rule. 

2.  Public  comments. 

3.  Response  to  comment  document. 

4.  This  final  rule. 
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5.  The  ecanonoic  analysis  of  this  final 

rule. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore,  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determinated 
that  this  final  rule  is  not  a  "major  rule" 
because  it  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more,  and  it 
will  not  have  a  significant  effect  on 
competition,  costs,  or  prices.  While 
there  is  no  predse  way  to  calculate  the 
total  annual  cost  of  compliance  with  this 
final  rule,  for  the  reasons  discussed  in 
this  preamble,  EPA  believes  that  the 
cost  will  be  low. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  e05(b).  EPA  has  determined  that 
this  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses.  The  Agency  caimot 
determine  whether  parties  affected  by 
this  final  rule  are  likely  to  be  small 
businesses.  However.  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  final  rule  will  not  be  substantial 
even  if  all  the  potential  new  uses  were 
developed  by  small  companies. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  Subpart  A 
have  been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  and  have 
been  assigned  OMB  control  number 
(2070-0012). 

The  provisions  in  Part  721.  Subpart  A 
clarify  existing  general  conditions  under 
which  recordkeeping  and/ or  reporting 
may  be  required.  The  existing 
recordkeeping  and  reporting 
requirements  are  not  significantly 
changed  by  the  clarifications  contained 
in  this  rule.  Therefore,  the  Agency  has 
determined  that  this  clarifying  rule  does 
not  impose  any  additional 
recordkeeping  or  reporting  requirements 
on  the  public. 

Send  comments  regarding  this  rule  to 
Chief,  Information  Pc^icy  Branch,  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 


List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  substances,  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  July  6. 1988. 
Lee  M.  Thomas. 

Administrator. 

Therefore.  40  CFR  Part  721  is 
amended  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  Part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2607. 

2.  Section  721.1  is  revised  to  read  as 
follows: 

9721.1    ScofMandappRcabMly. 

(a)  lliis  part  identifies  uses  of 
chemical  substances  which  EPA  has 
determined  are  significant  new  uses 
under  the  authority  of  section  5(a)(2]  of 
the  Toxic  Substances  Control  Act.  In 
addition,  it  specifies  procedures  for 
manufacturers,  importers,  and 
processors  to  report  on  those  significant 
new  uses.  This  subpart  A  contains 
general  provisions  applicable  to  this 
part.  Sut^>art  B  of  this  part  identifies 
generic  requirements  for  certain 
significant  new  uses  cross  referenced  in 
specific  provisions  of  Subpart  E  of  this 
part.  Subpart  C  of  this  part  identifies 
generic  reporting  requirements  for 
certain  significant  new  uses  cross 
referenced  in  specific  provisions  of 
Subpart  E  of  this  pari.  Subpart  E  of  this 
part  identifies  chemical  substances  and 
their  significant  new  uses. 

(b)  This  Subpart  A  contains 
provisions  governing  submission  and 
review  of  notices  for  the  chemical 
substances  and  significant  new  uses 
identified  in  Subpart  E  of  this  part.  The 
provisions  of  this  Subpart  A  apply  to  the 
chemical  substances  and  significant 
new  uses  identified  in  Subpart  E  of  this 
part,  except  to  the  extent  that  they  are 
specifically  modified  or  supplanted  by 
specific  requirements  in  Subpart  E  of 
this  part.  In  the  event  of  a  conflict 
between  the  provisions  of  this  Subpart 
A  and  the  provisions  of  Subpart  E  of  this 
part,  the  provisions  of  Subpart  E  of  this 
part  shall  govern. 

(c)  The  provisions  of  Part  720  of  this 
Chapter  apply  to  this  Part  721.  For 
purposes  of  this  Part  721,  wherever  the 
phrase  "new  chemical  substance" 
appears  in  Part  720  of  this  chapter,  it 
shall  mean  the  chemical  substance 
itubject  to  this  Part  721.  In  the  event  of  a 
conflict  between  the  provisions  of  Part 

720  of  this  chapter  and  the  provisions  of 
this  Part  721,  the  provisions  of  this  Part 

721  shall  govern. 


3.  Section  721.3  is  revised  to  read  as 
follows: 

§721.3    Deflnitlona. 

The  definitions  in  section  3  of  the  Act. 
15  U.S.C.  2602,  and  S  720.3  of  this 
chapter  apply  to  this  part.  In  addition, 
the  following  definitions  apply  to  this 
part: 

"CAS  Number"  means  Chemical 
Abstracts  Service  Registry  Number 
assigned  to  a  chemical  substance  on  the 
Inventory. 

"Customer"  means  any  person  to 
whom  a  manufacturer,  importer,  or 
processor  distributes  any  quantity  of  a 
chemical  substance,  or  of  a  mixture 
containing  the  chemical  substance, 
whether  or  not  a  sale  is  involved. 

"Metalworking  fluid"  means  a  liquid 
of  any  viscosity  or  color  containing 
intentionally  added  water  and  used  in 
metal  machining  operations  for  the 
purpose  of  cooling,  lubricating,  or  rust 
inhibition. 

"Powder  or  dry  solid  form"  means  a 
state  where  all  or  part  of  the  substance 
would  have  the  potential  to  become  fine, 
loose,  solid  particles. 

"Principal  importer"  means  the  first 
importer  who,  knowing  that  a  chemical 
substance  will  be  imported  for  a 
significant  new  use  rather  than 
manufactured  in  the  United  States, 
specifies  the  chemical  substance  and  the 
amount  to  be  imported.  Only  persons 
who  are  incorporated,  licensed,  or  doing 
business  in  the  United  States  may  be 
principal  importers. 

"Process  for  commercial  pinposes" 
means  the  preparation  of  a  chemical 
substance  or  mixture  containing  the 
chemical  substance,  after  manufacture 
of  the  substance,  for  distribution  in 
commerce  with  the  purpose  of  obtaining 
an  immediate  or  eventual  commercial 
advantage  for  the  processor.  Processing 
of  any  amount  of  a  chemical  substance 
or  mixture  containing  the  chemical 
substance  is  included  in  this  definition. 
If  a  chemical  substance  or  mixture 
containing  impurities  is  processed  for 
commercial  purposes,  the  impurities 
also  are  processed  for  commercial 
purposes. 

"Process  solely  for  export"  means  to 
process  for  commercial  purposes  solely 
for  export  from  the  United  States  under 
the  following  restrictions  on  activity  in 
the  United  States:  Processing  must  be 
performed  at  sites  under  the  control  of 
the  processor;  distribution  in  commerce 
is  limited  to  purposes  of  export:  and  the 
processor  may  not  use  the  chemical 
substance  except  in  small  quantities 
solely  for  research  and  development. 

"Recipient"  means  any  person  who 
purchases  or  otherwise  obtains  a 
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chemical  substance  directly  from  a 
person  who  manufacturers,  imports,  or 
processes  the  substance. 

"Site"  means  a  contiguous  property 
unit.  Property  divided  only  by  a  public 
right-of-way  is  one  site.  There  may  be 
more  than  one  manufacturing  plant  on  a 
single  site. 

"Site-limited  intermediate"  means  an 
intermediate  manufactured,  processed, 
and  used  only  within  a  site  and  not 
distributed  in  commerce  other  than  as 
an  impurity  or  for  disposal.  Imported 
intermediates  cannot  be  "site-limited." 

"Spray  application"  means  any 
method  of  projecting  a  jet  of  vapor  of 
finely  divided  liquid  onto  a  surface  to  be 
coated;  whether  by  compressed  air. 
hydraulic  pressure,  electrostatic  forces, 
or  other  methods  of  generating  a  spray. 

"Waters  of  the  United  States"  has  the 
meaning  set  forth  in  40  CFR  122.2. 

4.  Section  721.5  is  revised  to  read  as 
follows: 

§  721.5    Persons  who  must  report 

(a)  The  following  persons  must  submit 
a  significant  new  use  notice  as  specified 
under  the  provisions  of  section  5(a)(1)(B) 
of  the  Act.  Part  720  of  this  chapter,  and 

§  721.25: 

(1)  A  person  who  intends  lo 
manufacture,  import,  or  process  for 
commercial  purposes  a  chemical 
substance  identified  in  a  specific  section 
in  Subpart  E  of  this  part,  and  intends  lo 
engage  in  a  significant  new  use  of  the 
substance  identified  in  that  section 

(2)  A  person  who  intends  to 
manufacture,  import,  or  process  for 
commercial  purposes  a  chemical 
substance  identified  in  a  specific  section 
in  Subpart  E  of  this  part,  and  intends  to 
distribute  the  substance  in  commerce  A 
person  described  in  this  paragraph  is 
not  required  to  submit  a  significant  new 
use  notice  if  that  person  can  document 
one  or  more  of  the  following  as  to  each 
recipient  of  the  substance  from  that 
person: 

(i)  That  the  person  has  notified  the 
recipient,  in  writing,  of  the  specific 
section  in  Subpart  E  of  this  part  which 
identifies  the  substance  and  its 
designated  significant  new  uses. 

(ii)  That  the  recipient  has  knowledge 
of  the  specific  section  in  Subpart  E  of 
this  part  which  identifies  the  substance 
and  its  designated  significant  new  uses 

(iii)  That  the  recipient  cannot 
undertake  any  significant  new  use 
described  in  the  specific  section  in 
Subpart  E  of  this  part. 

(b)  A  person  described  m  paragraph 
(a)(2)  of  this  section  must  submit  a 
significant  new  use  notice  if  that  person 
has  knowledge  at  the  time  of 
commercial  distribution  of  the  substance 
identified  in  the  specific  section  in 


Subpart  E  of  this  part  that  a  recipient 
intends  to  engage  in  a  designated 
significant  new  use  of  that  substance 
without  submitting  a  notice  under  this 
part. 

(c)  A  person  who  processes  a 
chemical  substance  identified  in  a 
specific  section  in  Subpart  E  of  this  part 
for  a  significant  new  use  of  that 
substance  is  not  required  to  submit  a 
significant  new  use  notice  if  that  person 
can  document  each  of  the  following: 

(1)  That  the  person  does  not  know  the 
specific  chemical  identity  of  the 
chemical  substance  being  processed. 

(2)  That  the  person  is  processing  the 
chemical  substance  without  knowledge 
that  the  substance  is  identified  in 
Subpart  E  of  this  part. 

(d)(1)  If  at  any  time  after  commencing 
distribution  in  commerce  of  a  chemical 
substance  identified  in  a  specific  section 
in  Subpart  E  of  this  part  a  person 
described  in  paragraph  (a)(2)  of  this 
section  has  knowledge  that  a  recipient 
of  the  substance  is  engaging  in  a 
significant  new  use  of  that  substance 
designated  in  that  section  without 
submitting  a  notice  under  this  part,  the 
person  is  required  to  cease  supplying  the 
chemical  substance  to  that  recipient  and 
to  submit  a  significant  new  use  notice 
for  that  chemical  substance  and 
significant  new  use.  unless  the  person  is 
able  to  document  each  of  the  following: 

(i)  That  the  person  has  notified  the 
recipient  and  EPA  enforcement 
authorities  (at  the  address  in  paragraph 
(d)(l)(iii)  of  this  section),  in  writing 
within  15  working  days  of  the  time  the 
person  develops  knowledge  that  the 
recipient  is  engaging  in  a  significant  new 
use,  that  the  recipient  is  engaging  in  a 
significant  new  use  without  submitting  a 
significant  new  use  notice. 

(ii)  That,  within  15  working  days  of 
notifying  the  recipient  as  described  in 
paragraph  (d)(l)(i)  of  this  section,  the 
person  received  from  the  recipient,  in 
writing,  a  statement  of  assurance  that 
the  recipient  is  aware  of  the  terms  of  the 
applicable  section  in  Subpart  E  of  this 
part  and  will  not  engage  in  the 
significant  new  use. 

(iii)  That  the  person  has  promptly 
provided  EPA  enforcement  authorities 
with  a  copy  of  the  recipient's  statement 
of  assurance  described  in  paragraph 
(d)(l)(ii)  of  this  section.  The  copy  must 
be  sent  to  the  Director.  Office  of 
Compliance  Monitoring  (EN-342). 
Environmental  Protection  Agency.  401  M 
St.  SW..  Washington.  DC  20460. 

(2)  If  EPA  notifies  the  manufacturer, 
importer,  or  processor  that  the  recipient 
is  engaging  in  a  significant  new  use  after 
providing  the  statement  of  assurance 
described  in  paragraph  {d)(l)(ii)  of  this 
section  and  without  submitting  a  notice 


under  this  part,  the  manufacturer, 
importer,  or  processor  shall  immediately 
cease  distribution  to  that  recipient  until 
the  manufacturer,  importer,  or  processor 
or  the  recipient  has  submitted  a 
significant  new  use  notice  under  this 
part  and  the  notice  review  period  has 
ended. 

(3)  If.  after  receiving  a  statement  of 
assurance  from  a  recipient  under 
paragraph  (d)(l)(ii)  of  this  section,  a 
manufacturer,  importer,  or  processor  has 
knowledge  that  the  recipient  is  engaging 
in  a  significant  new  use  without 
submitting  a  notice  under  this  part,  the 
manufacturer,  importer,  or  processor 
must  immediately  cease  distributing  the 
substance  to  that  recipient  and  notify 
EPA  enforcement  authorities  at  the 
address  identified  in  paragraph  (d)(l](iii] 
of  this  section.  The  manufacturer, 
importer,  or  processor  may  not  resume 
distribution  to  that  recipient  until  any 
one  of  the  following  has  occurred: 

(i)  The  manufacturer,  importer,  or 
processor  has  submitted  a  significant 
new  use  notice  under  this  part  and  the 
notice  review  period  has  ended. 

(ii)  The  recipient  has  submitted  a 
significant  new  use  notice  under  this 
part  and  the  notice  review  period  has 
ended. 

(iii)  The  manufacturer,  importer,  or 
processor  has  received  notice  from  EPA 
enforcement  authorities  that  it  may 
resume  distribution  to  that  recipient. 

(e)  Any  significanfnew  use  notice 
relating  to  import  of  a  substance  must 
be  submitted  by  the  principal  importer. 

§721.6    IRedesigruted  as  §721.11] 

5.  Section  721.6  is  redesignated  as 
§  721.11.  and  the  entire  section  is 
revised  to  read  as  follows: 

§  721.1 1    Applicability  determination  when 
the  specific  chemical  identity  is 
confidential. 

(a)  A  person  who  intends  to 
manufacture,  import,  or  process  a 
chemical  substance  which  is  described 
by  a  generic  chemical  name  is  Subpart  E 
of  this  part  may  ask  EPA  whether  the 
substance  is  subject  to  the  requirements 
of  this  part.  EPA  will  answer  such  an 
inquiry  only  if  EPA  determines  that  the 
person  has  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
chemical  substance  for  commercial 
purposes. 

(b)  To  establish  a  bona  fide  intent  to 
manufacture,  import,  or  process  a 
chemical  substance,  the  person  who 
intends  to  manufacture,  import,  or 
process  the  chemical  substance  must 
submit  the  following  information  in 
writing  to  the  Office  of  Toxic 
Substances,  Document  Control  Officer, 
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TS-790.  401  M  St.  SW..  Washington.  DC 
20460:  ATTN:  SNUR  bona  fide 
submission. 

(1)  The  specific  chemical  identity  of 
the  chemical  substance  that  the  person 
intends  to  manufacture,  import,  or 
process. 

(2)  A  signed  statement  that  the  person 
intends  to  manufacture,  import,  or 
process  the  chemical  substance  for 
commercial  purposes. 

(3)  A  description  of  the  research  and 
development  activities  conducted  to 
date,  and  the  purpose  for  which  the 
person  will  manufacture,  import,  or 
process  the  chemical  substance. 

(4)  An  elemental  analysis. 

(5)  Either  an  X-ray  diffraction  pattern 
(for  inorganic  substances),  a  mass 
spectrum  (for  most  other  substances),  or 
an  infrared  spectnun  of  the  particular 
chemical  substance,  or,  if  such  data  do 
not  resolve  uncertainties  with  respect  to 
the  identity  of  the  chemical  substance, 
additional  or  alternative  spectra  or  other 
data  to  identify  the  substance. 

(c)  If  an  importer  or  processor  cannot 
provide  all  the  information  required  in 
paragraph  (b)  of  this  section  because  it 
is  claimed  as  conHdential  business 
information  by  the  importer's  or 
processor's  manufacturer  or  supplier, 
the  manufacturer  or  supplier  may  supply 
the  information  directly  to  EPA. 

(d)  EPA  will  review  the  information 
submitted  by  the  manufacturer, 
importer,  or  processor  under  paragraph 
(b)  of  this  section  to  determine  whether 
than  person  has  shown  a  bona  fide 
intent  to  manufacture,  import,  or  process 
the  chemical  substance.  If  necessary, 
EPA  will  compare  this  information 
either  to  the  information  requested  for 
the  confidential  chemical  substance 
under  §  710.7(e)(2)(v)  of  this  chapter  or 
the  information  requested  under 

§  720.85[b)(3)(iii)  of  this  chapter. 

(e)  If  the  manufacturer,  importer,  or 
processor  has  shown  a  bona  fide  intent 
to  manufacture,  import,  or  process  the 
substance  and  has  provided  suRicient 
unambiguous  chemical  identity 
information  to  enable  EPA  to  make  a 
conclusive  determination  as  to  the 
identity  of  the  substance,  EPA  will 
inform  the  manufacturer,  importer,  or 
processor  whether  the  chemical 
substance  is  subject  to  this  part  and.  if 
so,  which  section  in  Subpart  E  of  this 
part  applies. 

(f)  A  disclosure  to  a  person  with  a 
bona  fide  intent  to  manufacture,  import, 
or  process  a  particular  chemical 
substance  that  the  substance  is  subject 
to  this  part  will  not  be  considered  public 
disclosure  of  confldential  business 
information  under  section  14  of  the  Act. 

(g)  EPA  will  answer  an  inquiry  on 
whether  a  particular  chemical  substance 


is  subject  to  this  part  within  30  days 
after  receipt  of  a  complete  submission 
under  paragraph  (b)  of  this  section. 

§  721.7    (Redesignated  as  §  721.20] 

6.  Section  721.7  is  redesignated  as 
S  721.20,  and  the  entire  section  is 
revised  to  read  as  follows: 

§  721.20    Exports  and  Imports. 

Persons  who  intend  to  export  a 
chemical  substance  identified  in  Subpart 
E  of  this  part,  or  in  any  proposed  rule 
which  would  amend  Subpart  E  of  this 
part,  are  subject  to  the  export 
notification  provisions  of  section  12(b) 
of  the  Act.  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  Part  707. 
Persons  who  import  a  substance 
identified  in  a  specific  section  in 
Subpart  E  of  this  part  are  subject  to  the 
import  certification  requirements  under 
section  13  of  the  Act,  which  are  codified 
at  19  CFR  12.118  through  12.127  and 
127.28.  The  EPA  policy  in  support  of  the 
import  certification  requirements 
appears  at  40  CFR  Part  707. 

§721.10    [Redesignated  as  §721.25] 

7.  Section  721.10  is  redesignated  as 
§  721.25,  and  the  entire  section  is 
revised  to  read  as  follows: 

§  721.25    Notice  requirements  and 
procedures. 

(a)  Each  person  who  is  requuired  to 
submit  a  significant  new  use  notice 
under  this  part  must  submit  the  notice  at 
least  90  calendar  days  before 
commencing  manufacture,  import,  or 
processing  of  a  chemical  substance 
identified  in  Subpart  E  of  this  part  for  a 
significant  new  use.  The  submitter  must 
comply  with  any  applicable  requirement 
of  section  5(b)  of  the  Act,  and  the  notice 
must  include  the  information  and  test 
data  specified  in  section  5(d)(1)  of  the 
Act.  The  notice  must  be  submitted  on 
the  notice  from  in  Appendix  A  to  Part 
720  of  this  chapter  and  must  comply 
with  the  requirements  of  Part  720. 
except  to  the  extent  that  they  are 
inconsistent  with  this  Part  721. 

(b)  If  two  or  more  persons  are 
required  to  submit  a  significant  new  use 
notice  for  the  same  chemical  substance 
and  significant  new  use  identified  in 
Subpart  E  of  this  part,  they  may  submit 

a  joint  notice  to  EPA.  Persons  submitting 
a  joint  notice  must  individually  complete 
the  certification  section  of  Part  I  of  the 
required  notification  form.  Persons  who 
are  required  to  submit  individually,  but 
elect  to  submit  jointly,  remain 
individually  liable  for  the  failure  to 
submit  required  information  which  is 
known  to  or  reasonably  ascertainable 
by  them  and  test  data  in  their 
possession  or  control. 


(c)  EPA  will  process  the  notice  in 
accordance  with  the  procedures  of  Part 
720  of  this  chapter,  expect  to  the  extent 
they  are  inconsistent  with  this  Part  721. 

(d)  Any  person  submitting  a 
significant  new  use  notice  in  response  to 
the  requirements  of  this  Part  721  shall 
not  manufacture,  import,  or  process  a 
chemical  substance  identified  in  Subpart 
E  of  this  part  for  a  significant  new  use 
until  the  notice  review  period,  including 
all  extensions  and  suspensions,  has 
expired. 

8.  By  adding  a  new  9  721.30  to  read  as 
follows: 

§721.30    EPA  approvai  of  altemattve 
controi  measures. 

(a)  In  certain  sections  of  Subpart  E  of 
this  part,  significant  new  uses  for  the 
identified  substances  are  described  as 
the  failure  to  establish  and  implement 
programs  providing  for  the  use  of  either 
specific  measures  to  control  worker 
exposure  to  or  release  of  substances 
which  are  identified  in  such  sections,  or 
alternative  measures  to  control  worker 
exposure  or  environmental  release 
which  EPA  has  determined  provide 
substantially  the  same  degree  of 
protection  as  the  specified  control 
measures.  Persons  who  manufacture, 
import,  or  process  a  chemical  substance 
identified  in  such  sections  and  who 
intend  to  employ  alternative  measures 
to  control  worker  exposure  or 
environmental  release  must  submit  a 
request  to  EPA  for  a  determination  of 
equivalency  before  commencing 
manufacture,  import,  or  processing 
involving  the  alternative  control 
measures. 

(b)  A  request  for  a  determination  of 
equivalency  must  be  submitted  in 
writing  to  the  Office  of  Toxic 
Substances,  Document  Control  Officer, 
TS-790,  401  M  St.  SW.,  Washington,  DC 
20460:  ATTN:  SNUR  Equivalency 
Determination,  and  must  contain: 

(1)  The  name  of  the  submitter. 

(2)  The  specific  chemical  identity  of 
the  substance. 

(3)  The  citation  for  the  specific  section 
in  Subpart  E  of  this  Part  which  pertains 
to  the  substance  for  which  the  request  is 
being  submitted. 

(4)  A  detailed  description  of  the 
activities  involved. 

(5)  The  specifications  of  the 
alternative  worker  exposure  control 
measures  or  environmental  release 
control  measures. 

(6)  An  analysis  justifying  why  such 
alternative  control  measures  provide 
substantially  the  same  degree  of 
protection  as  the  specific  control 
measures  identified  in  the  specific 
section  in  Subpart  E  of  this  part  which 
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pertains  to  the  substance  for  which  the 
request  is  being  submitted. 

(7)  The  data  and  information 
described  in  §§  720.50  (a)  and  (b)  of  this 
chapter  unless  such  data  and 
information  have  already  been 
submitted  to  the  Office  of  Toxic 
Substances.  EPA. 

(c)  Requests  for  determinations  of 
equivalency  will  be  reviewed  by  EPA 
within  45  days.  Determinations  under 
this  paragraph  will  be  made  by  the 
Director.  Office  of  Toxic  Substances,  or 
designee.  Notice  of  the  results  of  such 
determinations  will  be  mailed  to  the 
submitter. 

(d)  If  EPA  notifies  the  submitter  under 
paragraph  (c)  of  this  section  that  EPA 
has  determined  that  the  alternative 
control  measures  provide  substantially 
the  same  degree  of  protection  as  the 
specified  control  measures  identified  in 
the  specified  section  of  Subpart  E  of  this 
part  which  pertains  to  the  substance  for 
which  the  request  is  being  submitted, 
the  submitter  may  commence 
manufacture,  import,  or  processing  in 
accordance  with  the  speciHcations  for 
alternative  worker  exposure  control 
measures  or  environmental  release 
control  measures  identified  in  the 
submitter's  request,  and  may  alter  any 
corresponding  notification  to  workers  to 
reflect  such  alternative  controls. 
Deviations  from  the  activities  described 
in  the  EPA  notification  constitute  a 
significant  new  use  and  are  subject  to 
the  requirements  of  this  part. 

§  721.13    [Redesignated  as  S  721^5] 

9.  Section  721.13  is  redesignated  as 
S  721.35,  and  the  entire  section  is 
revised  to  read  as  follows:  • 

§  721.35    Compliance  and  enforcement 

(a)  Failure  to  comply  with  any 
provision  of  this  part  is  a  violation  of 
section  15(1)  of  the  Act  (15  U.S.C.  2614). 

(b)  Using  for  commercial  purposes  a 
chemical  substance  which  a  person 
knew  or  had  reason  to  know  was 
manufactured,  imported,  or  processed  in 
violation  of  this  part  is  a  violation  of 
section  15(2)  of  the  Act  (15  U.S.C.  2614). 

(c)  Failure  or  refusal  to  permit  access 
to  or  copying  of  records,  as  required  by 
section  11  of  the  Act.  is  a  violation  of 
section  15(3)  of  the  Act  (15  U.S.C.  2614). 

(d)  Failure  or  refusal  to  permit  entry 
or  inspection,  as  required  by  section  11 
of  the  Act,  is  a  violation  of  section  15(4) 
of  the  Act. 

(e)  Violators  of  the  Act  or  of  this  part 
may  be  subject  to  the  civil  and  criminal 
penalties  in  section  16  of  the  Act  (15 
U.S.C.  2615)  for  each  violation.  The 
submission  of  false  or  misleading 
information  in  connection  with  the 
requirement  of  any  provision  of  this  part 


may  subject  persons  to  penalties 
calculated  as  if  they  never  filed  a  notice. 

(f)  Under  the  authority  of  sections  7 
and  17  of  the  Act,  EPA  may: 

(1)  Seek  to  enjoin  the  manufacture, 
import,  or  processing  of  a  chemical 
substance  in  violation  of  this  part. 

(2)  Act  to  seize  any  chemical 
substance  which  is  being  manufactured, 
imported,  or  processed  in  violation  of 
this  part. 

(3)  Take  any  other  appropriate  action. 

10.  Section  721.17  is  redesignated  as 
§  721.40,  and  the  entire  section  is 
revised  to  read  as  follows: 

§  72 1 .40    Recordkeeping. 

Any  person  subject  to  the 
requirements  of  this  part  must  retain 
documentation  of  information  contained 
in  that  person's  significant  new  use 
notice.  This  documentation  must  be 
maintained  for  a  period  of  5  years  from 
the  date  of  the  submission  of  the 
significant  new  use  notice. 

§  721.19    [Redesignated  as  §  721.45] 

11.  Section  721.19  is  redesignated  as 
§  721.45,  and  the  entire  section  is 
revised  to  read  as  follows: 

§721.45    Exemptions. 

The  persons  identiHed  in  S  721.5  are 
not  subject  to  the  notification 
requirements  of  S  721.25  for  a  chemical 
substance  identified  in  Subpart  E  of  this 
part,  unless  otherwise  speclHed  in  a 
specific  section  in  Subpart  E,  if: 

(a)  The  person  has  applied  for  and  has 
been  granted  an  exemption  for  test 
marketing  the  substance  for  a  significant 
new  use  identified  in  Subpart  E  of  this 
part  in  accordance  with  section  5(h)(1) 
of  the  Act  and  §  720.38  of  this  chapter. 

(b)  The  person  manufactures,  imports, 
or  processes  the  substance  for  a 
significant  new  use  identified  in  Subpart 
E  of  this  part  in  small  quantities  solely 
for  research  and  development  in 
accordance  with  §  721.47. 

(c)  The  person  has  applied  for  and 
been  granted  an  exemption  under 
section  5(h)(5)  of  the  Act. 

(d)  The  person  manufactures,  imports, 
or  processes  the  substance  only  as  an 
impurity. 

(e)  The  person  manufactures,  imports, 
or  processes  the  substance  only  as  a 
byproduct  which  is  used  only  by  public 
or  private  organizations  that  (1)  bum  it 
as  a  fuel.  (2)  dispose  of  it  as  a  waste, 
including  in  a  landfill  or  for  enriching 
soil,  or  (3)  extract  component  chemical 
substances  from  it  for  commercial 
purposes. 

(f)  The  person  imports  or  processes 
the  substance  as  part  of  an  article. 

(g)  The  person  manufactures  or 
processes  the  substance  solely  for 


export  and,  when  distributing  the 
substance  in  commerce,  labels  the 
substance  in  accordance  with  section 
12(a)(1)(B)  of  the  Act 

(h)  The  person  submits  a  significant 
new  use  notice  for  the  substance  prior  to 
the  promulgation  date  of  the  section  in 
Subpart  E  of  this  part  which  identifies 
the  substance,  and  the  person  receives 
written  notification  of  compliance  from 
EPA  prior  to  the  effective  date  of  such 
section.  The  notice  submitter  must 
comply  with  any  applicable  requirement 
of  section  5(b)  of  the  Act  The  notice 
must  include  the  information  and  test 
data  specified  in  section  5(d)(1)  of  the 
Act  and  must  be  submitted  on  the  notice 
form  in  Appendix  A  to  Part  720  of  this 
chapter.  For  purposes  of  this  exemption, 
the  specific  section  in  Subpart  E  of  this 
part  which  identifies  the  substance  and 
§§  721.1.  721.3,  721.11,  721.35,  and  721.40 
apply;  after  the  effective  date  of  the 
section  in  Subpart  E  of  this  part  which 
identifies  the  substance,  §  721.5  applies 
and  S  721.20  continues  to  apply.  EPA 
will  provide  the  notice  submitter  with 
written  notification  of  compliance  only 
if  one  of  the  following  occurs: 

(1)  EPA  is  unable  to  make  the  finding 
that  the  activities  described  in  the 
significant  new  use  notice  will  or  may 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment  under 
reasonably  foreseeable  circumstances. 

(2)  EPA  and  the  person  negotiate  a 
consent  order  under  section  5(e)  of  the 
Act,  such  order  to  take  effect  on  the 
effective*date  of  the  section  in  Subpart  E 
of  this  part  which  identifies  the 
substance. 

(i)  The  person  is  operating  under  the 
terms  of  a  consent  order  issued  under 
section  5(e)  of  the  Act  applicable  to  that 
person.  If  a  provision  of  such  section 
5(e)  order  is  inconsistent  with  a  specific 
significant  new  use  identified  in  Subpart 
E  of  this  part,  abiding  by  the  provision 
of  the  section  5(e)  order  exempts  the 
person  from  submitting  a  significant 
new  use  notice  for  that  specific 
significant  new  use. 

12.  By  adding  a  new  §  721.47  to  read 
as  follows: 

§  72 1 .47    Conditions  for  researdi  and 
development  exemption. 

(a)  A  person  who  manufactures, 
imports,  or  processes  a  chemical 
substance  identifies  in  Subpart  E  of  this 
part  for  a  significant  new  use  identified 
in  Subpart  E  of  this  part  is  not  subject  to 
the  notification  requirements  of  §  721.25 
if  the  following  conditions  are  met: 

(1)  The  person  manufactures,  imports, 
or  processes  the  substance  for  the 
significant  new  use  in  small  quantities 
solely  for  research  and  development. 
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(2)  The  manufacturer,  importer,  or 
processor  notifies  all  persons  in  its 
employ  or  to  whom  it  directly  distributes 
the  chemical  substance,  who  are 
engaged  in  experimentation,  research,  or 
analysis  on  the  chemical  substance, 
including  the  manufactiu-e,  processing, 
use,  transport,  storage,  and  disposal  of 
the  substance  associated  with  research 
and  development  activities,  of  any  risk 
to  health,  identiHed  under  paragraph  (b) 
of  this  section,  which  may  be  associated 
with  the  substance.  The  notification 
must  be  made  in  accordance  with 
paragraph  (c)  of  this  section. 

(3)  The  chemical  substance  is  used  by, 
or  directly  under  the  supervision  of,  a 
technically  qualified  individual. 

(b)(1)  To  determine  whether 
notification  imder  paragraph  (a)(2)  of 
this  section  is  required,  the 
manufacturer,  importer,  or  processor 
must  review  and  evaluate  the  following 
information  to  determine  whether  there 
is  reason  to  beheve  there  is  any  risk  to 
health  which  may  be  associated  with 
the  chemicals  substance: 

(i)  Information  in  its  possession  or 
control  concerning  any  significant 
adverse  reaction  by  persons  exposed  to 
the  chemical  substance  which  may 
reasonably  be  associated  with  such 
exposure. 

(ii)  Information  provided  to  the 
manufacturer,  importer,  or  processor  by 
a  supplier  or  any  other  person 
concerning  a  health  risk  believed  to  be 
associated  with  the  substance. 

(iii)  Health  and  environmental  effects 
data  in  its  possession  or  control 
concerning  the  substance. 

(iv)  Information  on  health  effects 
which  accompanies  any  EPA  rule  or 
order  issued  under  section  4,  5,  or  6  of 
the  Act  that  applies  to  the  substance 
and  of  which  the  manufacturer, 
importer,  or  processor  has  knowledge. 

(2)  When  the  research  and 
development  activity  is  conducted 


solely  in  a  laboratory  and  exposure  to 
the  chemical  substance  is  controlled 
through  the  implementation  of  prudent 
laboratory  practices  for  handling 
chemical  substances  of  unknown 
toxicity,  and  any  distribution,  except  for 
purposes  of  disposal,  is  to  other  such 
laboratories  for  further  research  and 
development  activity,  the  information 
specified  in  paragraph  (b)(1)  of  this 
section  need  not  be  reviewed  and 
evaluated.  (For  purposes  of  this 
paragraph  (b)(2),  a  laboratory  is  defined 
as  a  contained  research  facility  where 
relatively  small  quantities  of  chemical 
substances  are  used  on  a  pro-production 
basis,  and  where  activities  involve  the 
use  of  containers  for  reactions, 
transfers,  and  other  handling  of 
substances  designed  to  be  easily 
manipulated  by  a  single  individual). 

(c)(1)  The  manufacturer,  importer,  or 
processor  must  notify  the  persons 
identified  in  paragraph  (a)(2)  of  this 
section  by  means  of  a  container  labeling 
system,  conspicuous  placement  of 
notices  in  areas  where  exposure  may 
occur,  written  notification  to  each 
person  potentially  exposed,  or  any  other 
method  of  notification  which  adequately 
informs  persons  of  health  risks  which 
the  manufacturer,  importer,  or  processor 
has  reason  to  believe  may  be  associated 
with  the  substance,  as  determined  under 
paragraph  (b)(1)  of  this  section. 

(2)  If  the  manufacturer,  importer,  or 
processor  distributes  a  chemical 
substance  manufactured,  imported,  or 
processed  under  this  section  to  persons 
not  in  its  employ,  the  manufacturer, 
importer,  or  processor  must  in  written 
form: 

(i)  Notify  those  persons  that  the 
substance  is  to  be  used  only  for  research 
and  development  purposes. 

(ii)  Provide  the  notice  of  health  risks 
specified  in  paragraph  (c)(1)  of  this 
section. 


(3)  The  adequacy  of  any  notification 
under  this  section  is  the  responsibility  of 
the  manufacturer,  importer,  or 
processor. 

(d)  Quantities  of  the  chemical 
substance,  or  of  mixtures  or  articles 
containing  the  chemical  substance, 
remaining  after  completion  of  research 
and  development  activities  may  be: 

(i)  Disposed  of  as  a  waste  in 
accordance  with  applicable  Federal, 
State,  and  local  regulations,  to  the 
extent  the  disposal  activity  is  not 
identified  as  a  significant  new  use  for 
the  substance  in  Subpart  E  of  this  part, 
or 

(2)  Used  for  a  commercial  purpose,  to 
the  extent  the  use  is  not  identified  as  a 
significant  new  use  of  the  substance  in 
Subpart  E  of  this  part. 

(e)(1)  Persons  who  manufacture, 
import,  or  process  a  chemical  substance 
under  this  section  must  retain  the 
following  records: 

(i)  Copies  of  or  citations  to 
information  reviewed  and  evaluated 
under  paragraph  (b)(1)  of  this  section  to 
determine  the  need  to  make  any 
notification  of  risk. 

(ii)  Documentation  of  the  nature  and 
method  of  notification  under  paragraph 
(c)(1)  of  this  section  including  copies  of 
any  labels  or  written  notices  used. 

(iii)  Documentation  of  prudent 
laboratory  practices  used  instead  of 
notification  and  evaluation  under 
paragraph  (b)(2)  of  this  section. 

(iv)  The  names  and  addresses  of  any 
persons  other  than  the  manufacturer, 
importer,  or  processor  to  whom  the 
substance  is  distributed,  the  identify  of 
the  substance,  the  amount  distributed, 
and  copies  of  the  notifications  required 
under  paragraph  (c)(2)  of  this  section. 

(2)  [Reserved.] 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012.) 
[FR  Doc.  88-16888  Filed  7-26-88;  8:45  am] 
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Rules  and  Regulations 


Federal   Register 

Vol.  53.  No.  145 
Thursday,  July  28,  1988 


This  section  of  the  FEDERAL   REGISTER 
contans  regulatory  documents  having 
general  appiicabiMy  and  legal  effect,  most 
of  ¥»hich  are  Keyed  to  and  codified  in 
ine  Ckxte  of  Federal  Regulations,  which  is 
put>lished  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintenderrt  of  Documents. 
Prices  o*  new  books  are  listed  in  the 
first  FEDERAL   REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEyENT 

5  CFR  Parts  316, 330  and  332 

Placement  Programs  for  Displaced 
Federal  Employees 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 


summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  governing  placement 
programs  for  employees  displaced  from 
their  Federal  positions  through  no  fault 
of  their  own.  These  regulations  set  forth 
basic  criteria  for  programs  operated  by 
OPM  as  well  as  Federal  agencies. 
EFFECTIVE  DATE:  August  29, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Cole,  (202)  632-6817. 
SUPPLEMENTARY  INFORMATION:  Proposed^ 
regulations  were  published  for  comment  / 
on  December  28. 1987  (54  FR  48824)  to 
amend  5  CFR  Parts  330  and  332 
governing  placement  assistance  for 
employees  who  will  be  displaced  or 
have  been  separated  from  their  Federal 
jobs  as  a  result  of  agency  work  force 
reductions,  compensable  on-the-job 
injury,  or  discontinued  services  or 
disability  retirement.  The  proposed 
regulations  set  forth  criteria  for  two 
programs  operated  by  OPM — the 
Interagency  Hacement  Assistance 
Program  (IPAP)  and  the  Displaced 
Employee  Program  (DEP)— as  well  as 
agency  responsibilities  for  operating 
positive  placement  programs  and 
providing  placement  assistance  to 
displaced  employees. 

Written  comments  on  the  proposed 
regulations  were  received  from  seven 
Federal  agencies,  two  employee 
organizations,  and  one  individual.  The 
comments  dealt  primarily  with  the  OPM 
operated  placement  programs.  Several 
agencies  suggested  clarifications  which 


are  not  appropriate  for  inclusion  in  the 
regulation,  but  will  be  incorporated  into 
instructional  material  issued  through  the 
Federal  Personnel  Manual  System.  Since 
the  final  regulations  contain  a  variety  of 
editorial  changes,  and  one  section  was 
divided  into  two.  the  section  numbers 
below  are  different  than  those  in  the 
proposed  regulations.  Key  comments  are 
summarized  below. 

One  agency  felt  that  OPM  placement 
assistance  should  be  limited  to  the 
commuting  area  only,  rather  than 
nationwide.  We  do  not  agree  with  this 
approach.  When  Federal  employees  are 
displaced,  we  should  provide  maximum 
possible  placement  assistance  for  them 
(unless  they  have  demonstrated  they  are 
not  mobile),  especially  if  the  availability 
of  jobs  may  be  limited  in  the  local 
commuting  area. 

One  agency  did  not  agree  with  the 
current  practice  of  permitting  employees 
to  transfer  their  DEP  eligibility  to  a  new 
commuting  area  if  they  were  separated 
from  employment  because  they  declined 
reassignment  outside  the  current 
commuting  area.  When  these  employees 
register  for  OPM  placement  assistance, 
we  do  limit  the  assistance  to  the  current 
commuting  area.  They  are  not  permitted 
to  register  for  nationwide  referral.  We 
did  not  alter  our  current  procedure 
because  we  think  it  is  fair  to  permit  the 
registrants  to  take  their  eligibility  with 
them  to  their  new  local  area,  should 
they  later  relocate.  Placement  assistance 
would  still  be  limited  to  one  commuting 
area,  rather  than  nationwide. 

Most  agencies  supported  our  proposal 
to  exclude  from  the  IPAP  and  DEP  those 
employees  who  have  a  performance 
rating  of  unacceptable.  Two  agencies 
further  suggested  that  individuals  with  a 
rating  below  'Tully  Successful"  be 
disqualified  or  that  agencies  be 
permitted  to  pass  over  them  without 
going  through  the  formal  objection 
procedures  in  effect  for  the  DEP.  We 
retained  the  rating  requirement  as 
proposed.  Under  reduction  in  force 
procedures,  employees  with 
unacceptable  performance  ratings  are 
denied  displacement  rights  and  are  the 
first  employees  to  be  released.  We 
believe  our  regulation  balances  that 
requirement  with  our  efforts  to 
maximize  placement  assistance  for 
displaced  Federal  employees.  Because 
some  employees,  such  as  administrative 
law  judges,  are  exempt  from 
performance  evaluations,  we  revised 


§  330.302  (now  numbered  S  330.303)  to 
exclude  them  from  the  rating 
requirement.  We  have  also  excluded 
individuals  separated  due  to  on-the-job 
injury,  because  we  feel  it  is 
inappropriate  to  require  performance 
appraisals  from  employees  who,  in 
many  cases,  have  been  off  agencies' 
rolls  for  a  long  period  of  time  and 
cannot  provide  a  meaningful  appraisal. 
One  employee  organization  suggested 
that  registration  for  the  IPAP  should  be 
in  6-month  increments,  renewable  by  the 
employee,  rather  than  the  current 
practice  of  registration  in  120-day 
increments,  renewable  by  the  agency. 
We  did  not  adopt  this  suggestion.  IPAP 
registrants  are  employees  who  have  a 
job  but  are  faced  with  possible 
separation  because  they  have  been 
identified  as  surplus.  It  is  the  agency, 
not  the  employee,  that  decides  if  a 
person  is  surplus.  The  120-day 
registration  period  ensures  there  is  a 
continuing  need  for  OPM  placement 
assistance  and  we  permit  renewals  until 
the  employee  is  no  longer  surplus  or  has 
been  separated. 

That  same  organization  also 
suggested  that  OPM  placement 
assistance  under  the  DEP  should 
continue  indefinitely  for  career 
employees  or  be  extended  in  6-month 
increments  up  to  four  years.  In  addition, 
the  individual  commenter  suggested  that 
the  periods  of  eligibility  for  placement 
assistance  should  be  extended  during 
hiring  freezes  in  the  Federal 
Government.  We  believe  the  current 
time  periods  for  OPM  assistance  are 
appropriate.  To  find  a  new  job  is 
primarily  the  employee's  responsibility 
and  also  an  obligation  of  the  agency  in 
which  the  separation  occurs.  OPM's 
placement  programs  only  supplement 
these  efforts  and  are  not  intended  to 
relieve  the  employee  or  the  agency  of  its 
responsibility  to  seek  alternative 
employment 

One  agency  requested  that  we  clarify 
the  nature  of  assistance  given  to  IPAP 
candidates  who  have  no  competitive 
status  and  cannot  be  appointed 
noncompetitively.  Clarifying  language 
has  been  added  to  S  330.304  (now 
numbered  §  330.305). 

Another  agency  disagreed  with  the 
provision  permitting  DEP  candidates  to 
reopen  competitive  registers  at  grades 
higher  than  the  last  job  occupied.  This 
privilege  has  been  in  effect  for  many 
years  and  we  see  no  need  to  take  this 
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benefit  away.  The  candidates  do  not 
receive  priority  consideration  on  these 
registers.  They  are  processed  and 
certiHed  as  all  other  competitors  are. 

The  final  regulations  contain  two 
clarifications  on  the  eligibility  criteria 
for  the  IPAP.  Since  the  program  is 
designed  to  help  employees  under  most 
types  of  appointments,  including 
nonstatus  employees,  we  have  recorded 
§  330.302  (now  numbered  §  330.303)  to 
indicate  that  any  employee  serving 
under  an  appointment  not  limited  to  one 
year  or  less  is  eligible  for  placement 
assistance.  We  have  also  updated  the 
conditions  under  which  IPAP  eligibility 
will  terminate.  OPM  placement 
assistance  ceases  not  only  under  the 
conditions  specified  in  the  proposed 
regulations,  but  also  when  the 
registrants  are  placed  in  or  decline  an 
offer  of  continuing  employment  in  State 
or  local  government,  or  in  the  private 
sector.  This  was  inadvertently  omitted 
from  the  proposed  regulations. 

After  consideration  of  the  comments 
received,  we  are  adopting  the  proposed 
revisions  to  Parts  330  and  332  as  final 
regulations,  with  modifications  as 
discussed  above  and  some  editorial 
clarifications. 

The  final  regulations  for  Part  330  no 
longer  contain  the  provision  that 
requires  agencies  to  separate  Tenure 
Group  III  employees  when  there  are  no 
suitable  vacancies  for  DEP  registrants. 
This  provision  is  also  cross  referenced 
in  Part  316,  Subpart }.  The  subpart  deals 
with  the  separation  of  temporary  and 
term  employees  in  response  to  specific 
displacement  orders  by  OPM.  Since  this 
subpart  contains  outdated  material,  it 
has  been  removed. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  affects  only  the 
procedures  used  to  provide  placement 
assistance  to  certain  Federal  employees. 

List  of  Subjects 

5  CFR  Part  316 

Government  employees.  Veterans. 

5  CFR  Part  330 

Government  employees. 
Intergovernmental  relations. 

5  CFR  Part  332 

Government  employees.  Examination 
for  government  employees. 


U.S.  Office  of  Personnel  Management. 
Constance  Homer, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
Parts  316,  330  and  332  as  follows: 

PART  316— TEMPORARY  AND  TERM 
EMPLOYMENT 

1.  The  authority  citation  for  Part  316 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301  and  3302.  and  E.O. 
10577:  §  316.302  also  issued  under  5  U.S.C. 
3304(c),  38  U.S.C.  2014,  and  E.0. 12332,  as 
revised  by  E.O.  12585:  S  316.402  also  issued 
under  5  U.S.C.  3304(c)  and  3312.  22  U.S.C. 
2506  (93  Stat.  371,  E.0. 12137).  38  U.S.C.  2014. 
and  E.O.  12362,  as  revised  by  E.O.  12585. 

§  316.80    (Subpart  H)  [Removed] 

2.  In  Part  316,  Subpart  H  is  removed. 

PART  330— RECRUITMENT. 
SELECTION,  AND  PLACEMENT 
(GENERAL) 

3.  The  authority  citation  for  Part  330  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302.  3301,  3302;  E.O. 
10577:  \  330.102  also  issued  under  5  U.S.C. 
3327;  Subpart  B  also  issued  under  5  U.S.C. 
3315  and  8151;  §  330.401  also  issued  under  5 
U.S.C.  3310:  Subpart  H  also  issued  under  5 
U.S.C.  8337(h)  and  8457(b). 

4.  Subpart  C  and  its  heading  are 
revised  to  read  as  follows: 

Subpart  C— Placement  Assistance 
Programs  for  Displaced  Employees 

Sec. 

330.301 

330.302 

330.303 

330.304 

330.305 

330.306 

330.307 


Coverage. 

OPM  programs. 

Eligibility. 

Period  of  eligibility. 

Placement  assistance. 

Termination  of  eligibility. 

Agency  responsibilities. 


Subpart  C— Placement  Assistance 
Programs  for  Displaced  Employees 

§  330.301    Coverage. 

This  subpart  covers  placement 
programs  for  employees  who  will  be 
displaced  or  have  been  separated  from 
their  Federal  jobs  as  a  result  of  agency 
work  force  reductions,  compensable  on- 
the-job  injury,  discontinued  service 
retirement  or  disability  retirement. 
Agencies  have  the  primary 
responsibility  for  providing  placement 
assistance  to  their  surplus  or  displaced 
employees,  and  for  operating  positive 
placement  programs  as  set  forth  in 
§  330.307  of  this  subpart.  OPM 
supplements  these  agency  efforts  by 
administering  placement  programs 
which  give  surplus  or  displaced 
employees  priority  referral  to  positions 
in  other  agencies. 


§330.302    OPM  programs. 

(a)  OPM  operates  two  placement 
programs — the  Interagency  Placement 
Assistance  Program  (IPAP)  and  the 
Displaced  Employee  Program  (DEP).  In 
general,  the  IPAP  provides  placement 
assistance  in  advance  of  an  impending 
work  force  reduction  to  employees  who 
have  been  identified  by  their  agencies 
as  surplus.  The  DEP  provides  assistance 
to  employees  who  have  received  a 
specific  notice  of  separation  or  who 
have  been  separated. 

(b)  The  IPAP  is  also  used  as  a  referral 
mechanism  when  OPM  is  required  by 
statute  to  provide  placement  assistance 
to  certain  individuals. 

§330.303    Eligibility. 

(a)  For  the  IPAP,  the  registrant  must: 

(1)  Be  serving  under  an  appointment 
not  limited  to  one  year  or  less,  in  an 
agency  whose  personnel  system  is 
subject  to  competitive  service 
requirements  (except  individuals 
entitled  to  placement  assistance  by 
law); 

(2)  Have  a  rating  above 
"unacceptable"  on  his  or  her  most 
recent  performance  rating  of  record  as 
described  in  §  351.203  of  this  chapter 
(except  employees  in  positions  excluded 
from  any  performance  appraisal  system 
by  law,  regulation  or  OPM 
administrative  action); 

(3)  Have  been  identified  as  surplus 
under  one  of  the  following  conditions: 

(i)  The  employee  is  occupying  a 
position  scheduled  to  be  abolished; 

(ii)  The  employing  agency,  or  one  of 
its  components,  is  scheduled  to  be 
abolished; 

(iii)  The  activity  in  which  the 
employee's  position  is  located  is 
undergoing  an  efficiency  study  under  the 
provisions  of  OMB  Circular  A-76  and 
solicitation  of  bids  has  begun;  or 

(iv)  The  employee  is  otherwise 
targeted  for  involuntary  separation;  and 

(4)  Must  register  for  the  program 
within  time  limits  specified  by  OPM. 

(b)  For  the  DEP,  the  registrant  must: 

(1)  Be  a  present  or  former  career  or 
career-conditional  employee,  or 
excepted  employee  with  competitive 
status  and  in  tenure  group  I  or  II  as 
defined  in  Part  351  of  this  chapter 
(except  that  an  employee  occupying  a 
Schedule  C  position  as  defined  in  Part 
213  of  this  chapter  is  not  entitled  to 
placement  assistance); 

(2)  Be  serving  in  or  have  been 
separated  from  a  position  in  an  agency 
whose  personnel  system  is  subject  to 
competitive  service  requirements; 

(3)  Have  a  rating  above 
"unacceptable"  on  his  or  her  most 
recent  performance  rating  of  record  as 
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described  in  §  351.203  of  this  chapter 
(except  individuals  qualifying  under 
paragraphs  (b)(4)(iii)  and  (b)(4)(v)  of  this 
section  or  those  who  are  in  positions 
excluded  from  any  performance 
appraisal  system  by  law,  regulation  or 
0PM  administrative  action); 

(4)  Must  be  subject  to  one  of  the 
following: 

(i)  Has  received  a  specific  notice  of 
separation  through  reduction  in  force; 

(ii)  Has  declined  a  transfer  of  function 
to  another  commuting  area  or  has 
declined  reassignment  to  another 
commuting  area  (as  defined  in  Part  351 
of  this  chapter); 

(iii)  Has  been  separated  or  furloughed 
because  of  a  compensable  injury  in 
accordance  with  the  provisions  of  Sub- 
chapter I  of  Chapter  81  of  Title  5,  United 
States  Code; 

(iv)  Has  applied  for  an  annuity  or  has 
retired  under  the  discontinued  service 
retirement  provision  in  section 
8336(d)(1)  or  8414(b)(1)(A)  of  Title  5. 
United  States  Code;  or 

(v)  Has  retired  due  to  disability  under 
section  8337.  8451  or  8457  of  Title  5. 
United  States  Code;  and 

(5)  Must  register  for  the  program 
within  time  limits  speciPied  by  0PM. 


§  330.304    Pertod  of  eligibility. 

IPAP  registrants  receive  placement 
assistance  in  120-day  increments 
renewable  by  the  registering  agencies. 
For  the  DEP.  tenure  group  II  employees 
receive  1  year  of  placement  assistance 
and  tenure  group  I  employees  receive  2 
years  of  assistance. 

§  330 JOS    Ptocemtot  assistance. 

(a)  IPAP  and  DEP  registrants  are 
referred  ahead  of  other  candidates  when 
they  are  qualified  and  available  for 
vacancies  expected  to  last  more  than  1 
year  and  that  are  filled  through 
competitive  registers  held  by  OPM  or  by 
an  agency  with  delegated  examining 
authority.  (IPAP  registrants  without 
noncompetitive  appointment  eligibility 
for  competitive  service  positions  will  be 
referred  separately  for  consideration  for 
positions  in  the  excepted  service.)  No 
individual  may  be  selected  for  such  a 
vacancy  from  an  OPM  or  agency 
competitive  register  as  long  as  a 
qualified  DEP  registrant  is  available. 
Referrals  are  based  on  the  qualifications 
of  registrants  and  on  the  duties  of  the 
positions. 

(b)  Placement  assistance  under  both 
programs  is  nationwide  except  that 
registrants  who  decline  transfer  or 
reassignment  outside  the  commuting 
area  may  register  for  placement 
assistance  only  within  the  commuting 


area  of  the  position  from  which  they  will 
be  or  were  separated.  However,  these 
registrants  may  transfer  their  eligibility 
to  another  commuting  area  if  they  later 
relocate. 

(c)  A  registrant  will  be  referred  to 
vacancies  that  are  at  or  below  the  grade 
level  of  and  have  no  more  promotion 
potential  than  the  position  from  which 
separated.  Eligible  registrants  separated 
from  positions  above  GS-15  will  receive 
assistance  at  the  GS-15  level  and  below. 

(d)  When  an  agency  selects  an  IPAP 
or  DEP  registrant,  it  employs  him  or  her 
under  appropriate  appointments  such  as 
reinstatement,  transfer,  position  change, 
or  excepted  appointment. 

§330.306    Termination  of  eNgibittty. 

(a)  Eligibility  for  assistance  under  the 
IPAP  will  be  terminated  if  one  of  the 
following  occurs: 

(1)  The  registrant's  120-day  period  of 
eligibility  expires  and  is  not  renewed  by 
the  agency; 

(2)  The  registrant  requests,  in  writing. 
that  placement  assistance  be 
terminated; 

(3)  The  agency  notifies  OPM  that  the 
employee  is  no  longer  surplus; 

(4)  The  registrant  is  placed  in  a 
nontemporary  position  in  the 
competitive  or  excepted  service,  in  State 
or  local  government,  or  in  the  private 
sector; 

(5)  The  registrant  is  enrolled  in  the 
DEP;  or 

(6)  The  registrant  declines  an  offer  of 
continuing  employment  in  the 
competitive  or  excepted  service,  in  State 
or  local  government,  or  in  the  private 
sector,  under  conditions  (i.e.,  grade, 
salary,  geographic  location,  or  work 
schedule)  the  registrant  previously 
indicated  were  acceptable,  unless  OPM 
determines  that  an  exception  is 
warranted. 

(b)  Eligibility  for  assistance  under  the 
DEP  will  be  terminated  if  one  of  the 
following  occurs: 

(1)  A  tenure  group  I  registrant's  2-year 
period  of  eligibility  expires  (except  for 
preference  eligibles  who  are  eligible  for 
up  to  1  year  of  additional  assistance  as 
specified  in  §  330.407  of  this  part); 

(2)  A  tenure  group  II  registrant's  1- 
year  period  of  eligibility  expires  (except 
for  preference  eligibles  who  are  eligible 
for  up  to  1  year  of  additional  assistance 
as  specified  in  §  330.407  of  this  part); 

(3)  The  registrant  requests,  in  writing, 
that  placement  assistance  be 
terminated; 

(4)  The  registrant  is  placed  in  a 
nontemporary  position  in  either  the 
competitive  or  excepted  service;  or 

(5)  The  registrant  declines  an  offer  of 


continuing  employment  in  the 
competitive  or  excepted  service  under 
conditions  (i.e.,  grade,  salary,  geographic 
location,  or  work  schedule)  the 
registrant  previously  indicated  were 
acceptable,  unless  CWM  determines  that 
an  exception  is  warranted. 

§330.307    Agency  rasponsibilWes. 

(a)  Agency  programs.  (1)  Each  agency 
has  a  primary  obligation  to  assist,  to  the 
maximum  extent  practical  and  in 
keeping  with  the  requirements  set  forth 
in  paragraph  (a)(2)  of  this  section,  in  the 
placement  of  its  surplus  and  displaced 
employees.  OPM's  placement  programs 
only  supplement  these  efforts  and  are 
not  intended  to  relieve  an  agency  of  its 
responsibility  to  provide  the  maximum 
placement  assistance  possible. 

(2)  Each  agency  is  required  to  operate 
a  positive  placement  program  for  its 
own  surplus  and  displaced  employees. 
The  program  must  at  a  minimum, 
provide  for  the  establishment  and 
maintenance  of  a  reemployment  priority 
list  for  the  commuting  area  for  those 
employees  who  have  received  a  specific 
notice  of  separation  through  reduction  in 
force,  as  provided  for  in  Subpart  B  of 
this  part.  Additionally,  each  agency  is 
expected  to  supplement  this  basic 
requirement  with  other  forms  of 
appropriate  assistance  to  be  given  to 
employees  prior  to  actual  separation.  An 
agency's  positive  placement  program 
should  include  the  following  elements: 

(!)  Criteria  of  eligibility  for  assistance; 

(ii)  The  duration  of  eligibility; 

(iii)  The  types  of  assistance  provided, 
including  counseling,  job  referral,  and 
training; 

(iv)  Consideration  of  the 
appropriateiless  of  placing  restrictions 
on  filling  vacancies  by  any  means  when 
qualiHed  surplus  or  displaced  employees 
are  available  in  the  agency's  positive 
placement  program. 

(b)  Registration  of  eligible  employees. 
Agencies  are  encouraged  to  participate 
in  the  IPAP  and  inform  their  employees 
about  this  program  as  soon  as  they  are 
reasonably  sure  that  separations  will  be 
necessary.  In  accordance  with  Subpart 
H  of  Part  351  of  this  chapter,  agencies 
must  inform  affected  employees  about 
the  Displaced  Employee  Program  at  the 
same  time  that  specific  reduction-in- 
force  notices  are  distributed.  Agencies 
are  responsible  for  assisting  employees 
with  their  registration  forms,  for 
completing  the  information  requested  on 
the  forms,  and  for  sending  them  to 
appropriate  offices  as  instructed  by 
OPM. 

(c)  Consideration  of  individuals 
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referred.  Agencies  will  give  full 
consideration  to  individuals  referred 
through  OPM's  placement  programs.  Full 
consideration  is  a  careful  and  open 
review  of  the  qualifications  of  the 
registrant  as  described  in  the 
individual's  application  forms,  contact 
to  determine  interest  and  availability, 
and  an  interview,  if  possible,  to  further 
assess  the  registrant's  ability  to  perform 
the  duties  of  the  position  within  a 
reasonable  period  of  time.  An 
appointing  officer  may  not  pass  over  a 
DEP  eligible  to  select  a  non-DEP  eligible 
unless  an  objection  to  the  DEP  eligible  is 
sustained  by  OMP  or  an  agency  with 
delegated  examining  authority.  The 
objection  procedure  does  not  apply  to 
IPAP  registrants. 

§330.404    [Amendedl 

5.  In  §  330.404(c).  the  words  "as 
specified  in  OPM  issuances"  are 
removed  and  the  word  "are"  is 
substituted  for  "is". 

6.  In  §  330.701.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  330.701    Coverage. 

*        *        *        •        • 

(b)  Has  been  retired  under  sections 
8337  or  8451  of  title  5.  United  States 
Code. 

PART  332— RECRUITMENT  AND 
SELECTION  THROUGH  COMPETITIVE 
EXAMINATION 

7.  The  authority  citation  following 
§  332.406  is  removed.  The  authority 
citation  for  Part  332  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  1302.  3301.  3302;  E.O. 
10577.  3  CFR.  1954-1958  Comp.,  p.  218. 

8.  Section  332.314  is  revised  to  read  as 
follows: 

§  332.314    Displaced  employees  eligible  for 
placement  assistance. 

Subject  to  the  time  limits  and  other 
conditions  published  by  OPM  in  Federal 
Personnel  Manual  Chapter  332.  a  person 
who  is  eligible  for  placement  assistance 
through  the  Displaced  Employee 
Program  described  in  Subpart  C  of  Part 
330  of  this  chapter  is  entitled  to  file 
applications  for  competitive 
examinations  after  the  closing  date  for 
receipt  of  applications  when  there  is  an 
existing  register  or  a  register  is  about  to 
be  established.  Applications  may  be 
filed  at  any  grade  or  level  above  the 
position  from  which  the  person  is  about 
to  be  or  was  displaced,  for  which  such 
person  is  qualified, 
[ra  Doc.  88-17008  Filed  7-27-88:  8:45  am] 
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5  CFR  Part  890 

Federal  Employees  Health  Benefits 
Program;  Medically  Underserved 
Areas 

AGENCY:  Office  cf  Personnel 
Management. 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  amending  its 
Federal  Employees  Health  Benefits 
(FEHB)  Program  regulations  to  specify 
(1)  how  it  determines  which  states 
qualify  as  Medically  Underserved 
Areas,  and  (2)  how  and  when  it  will 
announce  the  results  of  this 
determination.  This  action  is  necessary 
to  expedite  notice  of  Medically 
Underserved  Areas  to  the  public. 

EFFECTIVE  DATE:  August  29.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Myers.  (202)  632-4634. 

SUPPLEMENTARY  INFORMATION:  On 
January  14. 1988.  OPM  published 
proposed  regulations  in  the  Federal 
Register  (^53  FR  898)  that  specified  how  it 
determines  which  states  qualify  as 
Medically  Underserved  Areas  under  the 
FEHB  Program.  The  regulations 
proposed  a  change  to  the  method  by 
which  OPM  announces  the  results  of 
this  annual  determination.  This  change 
would  begin  with  OPM's  determination 
for  calendar  year  1989.  which  would  be 
announced  before  the  beginning  of  the 
November  1988  open  season. 

OPM  received  two  written  comments 
on  the  proposed  regulations:  One  from 
an  association  and  one  from  an  FEHB 
carrier.  While  both  were  generally  in 
favor  of  the  proposed  change,  the  FEHB 
carrier  expressed  concern  about  the 
timing  of  the  public  notice.  The  carrier 
believes  that  the  results  of  OPM's 
determination  should  be  announced  by 
September  1  to  be  sure  that  the  states 
are  included  in  the  plan  brochures  for 
the  next  calendar  year.  We 
acknowledge  the  importance  of 
including  this  information  in  the 
brochures,  but  do  not  think  it  is 
necessary  to  require  a  specific  date  by 
which  the  states  must  be  published  in 
the  Federal  Register.  As  soon  as  the 
necessary  data  becomes  available  to  us. 
we  will  make  every  effort  to  determine 
which  states  qualify  as  Medically 
Underserved  Areas  for  the  next 
calendar  year  and  share  this  information 
with  the  carriers. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 


Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees,  annuitants,  and  former 
spouses. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedures.  Government  employees. 
Health  insurance. 

U.S.  Office  of  Personnel  Management. 
Constance  Horner. 
Director. 

Accordingly.  OPM  is  amending  5  CFR 
Part  890  as  follows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  Part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913:  §  890.102  also 
issued  under  5  U.S.C.  1104. 

2.  In  §  890.701.  the  following  three 
sentences  are  inserted  between  the  firsi 
and  second  sentences  in  the  definition 
"Medically  underserxed  area"  to  read  as 
follows: 

§  890.701    Definttions. 

♦  •        •        •        * 

"Medically  underserved  area 

OPM  makes  its  annual  deteimination  by 
comparing  the  latest  Department  of 
Health  and  Human  Services  state-by- 
state  population  counts  on  primary 
medical  care  manpower  shortage  areas 
with  U.S.  Census  figures  on  state 
resident  population.  The  determination 
will  be  made  prior  to  the  annual  FEHB 
open  season  and  will  be  for  the  next 
calendar  year.  OPM  will  announce  the 
results  of  this  determination  before  each 
open  season  in  a  public  notice  in  the 
Federal  Register.  *  *  * 

•  •        •        <        * 

[FR  Doc.  88-17009  Filed  7-27-88:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Heaith  Inspection 
Service 

9  CFR  Part  11 

[Docket  No.  88-125] 

Horse  Protection  Regulations;  Interim 
Rule  and  Request  for  Comments 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 


Federal  Register  /  Vol.  53.  No.  145  /  Thursday.  July  28,  1988  /  Rules  and  Regulations  28367 


action:  Interim  rule  and  request  for 
comments. 

summary:  We  are  amending  the  Horse 
Protection  Regulations  to  revise  the  list 
of  devices  and  equipment  prohibited  for 
use  on  horses  at  any  horse  show, 
exhibition,  sale,  or  auction.  We  are 
removing  provisions  established  by  an 
earlier  interim  rule  that  would  have 
phased  in  a  maximum  pad  height  of  1 
inch,  and  are  substituting  a  prohibition 
on  the  use  of  pads  that  exceed  50 
percent  of  the  horse's  natural  foot  length 
or  that  fail  to  comply  with  other 
specified  requirements.  We  are  also 
prohibiting  packing  materials  between 
pad  and  hoof,  except  for  certain 
approved  materials,  and  are  expanding 
restrictions  on  the  use  of  weights  on 
horses.  Additionally,  we  are  amending 
the  regulations  to  allow  the  use  of  pliant 
plastic  pads  on  horses.  These 
amendments  are  necessary  to  better 
protect  horses  under  the  Horse 
Protection  Act. 

DATE:  This  interim  rule  is  effective 
August  1, 1988.  Consideration  will  be 
given  only  to  comments  postmarked  or 
received  on  or  before  October  31, 1988. 
ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS. 
USDA,  Room  1143,  South  Building,  P.O. 
Box  96464,  Washington,  DC  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  No.  88-12.5.  Comments  received 
may  be  inspected  at  Room  1141  of  the 
South  Building  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  R.L.  Crawford,  Animal  Care  Staff, 
VS,  APHIS,  USDA,  Room  756.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7833. 
SUPPLEMENTARY  INFORMATION: 

Background  Information 

On  April  26, 1988,  we  published  an 
interim  rule  in  the  Federal  Register  (FR 
53  14778-14782,  Docket  No.  88-052)  that 
amended  the  Horse  Protection 
regulations  in  9  CFR  Part  11  (referred  to 
below  as  the  regulations)  to  prohibit  and 
restrict  certain  devices  and  practices  to 
prevent  the  soring  of  horses.  On  May  2, 
1988,  we  published  another  interim  rule 
in  the  Federal  Register  (FR  53  15640- 
15641).  Docket  No.  88-079)  that  amended 
the  regulations  with  regard  to  weight 
added  to  a  horse's  foot,  including  the 
weight  of  horseshoes  and  certain  boots. 

Comments  on  Interim  Rules 

We  invited  written  comments  on  our 
interim  rules,  stipulating  that  they  had  to 
be  postmarked  or  received  on  or  before 
June  27, 1988.  The  comment  period  was 


then  reopened  and  extended,  and  closed 
July  15, 1988. 

We  received  over  2.100  comments  on 
the  interim  rules,  and  have  carefully 
considered  these  comments  in 
developing  this  new  interim  rule.  Many 
of  the  comments  we  received  dealt  with 
matters  outside  the  scope  of  the  interim 
rules  on  which  we  requested  comments. 
For  example,  some  commenters 
requested  amendments  to  the  Horse 
Protection  Act,  or  addressed 
enforcement  of  regulatory  provisions  not 
discussed  in  the  interim  rules.  We  are 
responding  in  this  interim  rule  to 
comments  on  changes  effected  by  the 
earlier  interim  rules. 

The  comments  were  from  state 
agriculture  officials,  representatives  of 
horse  associations,  representatives  of 
animal  protection  associations, 
members  of  Congress,  breeders,  owners, 
exhibitors,  veterinarians,  farriers,  and 
other  interested  persons.  In  terms  of 
number  of  comments  filed,  the  majority 
generally  opposed  one  or  more  of  the 
provisions  of  the  interim  rules,  but  a 
large  minority  either  supported  the 
interim  rules  or  supported  the  intent  of 
the  interim  rules  but  wanted  stronger 
regulatory  restrictions.  All  comments 
were  carefully  considered,  and 
objections  are  discussed  in  this 
supplementary  information  section. 

Pads 

Among  the  provisions  established  by 
the  April  26  interim  rule  was  a  schedule 
for  phasing  down  the  allowable  height 
of  pads  on  horses.  The  interim  rule 
provided  for  a  maximum  pad  height  of  3 
inches  through  July  31, 1988,  and  of  2 
inches  from  August  1, 1988,  through 
October  31, 1988.  After  October  31, 1988, 
full  pads  were  to  be  limited  to  Ms  inch, 
with  total  pad  height  including  rim  pads, 
limited  to  1  inch. 

Among  the  comments  we  received 
was  one  that  was  jointly  signed  and 
submitted  by  the  American  Horse 
Council  (AHC).  on  behalf  of  its  member 
organizations,  and  by  the  American 
Horse  Protection  Association  (AHPA). 
The  AHC  represents  over  150  horse 
industry  associations,  councils, 
establishments,  and  suppliers.  Its 
membership  represents  a  large  majority 
of  the  major  horse  organizations  in  the 
country.  We  understand  that  the  joint 
comment  was  the  result  of  intensive 
study  and  discussion  among  AHPA 
officials  and  officials  and 
representatives  of  the  AHC,  and  its 
constituent  organizations  affected  by 
these  rules.  Among  the  issues  addressed 
by  the  joint  comment  was  the  issue  of 
pads  used  on  horses.  The  joint 
commenters  stated  that  pads  serve  the 
following  legitimate  needs:  (1)  To 


protect  the  hoof  from  abrasions  or 
penetration  on  hard  or  uneven  surfaces: 
(2)  to  provide  a  cushioning  agent  for  the 
hoof  and  limb  when  working  or  showing 
surfaces  are  unduly  hard  or  rough:  (3)  to 
maintain  the  natural  angle  of  the  foot 
and  pastern;  (4)  to  compensate  for 
conformation  abnormalities  of  the  foot 
and  limb;  (5)  to  aid  in  keeping  the  shoes 
intact  on  those  horses  with  thin-walled 
or  brittle  feet;  (6)  to  permit  the  use  of 
packing  under  the  pad  to  maintain 
proper  softness  and  flexibility  of  the 
hoof;  (7)  to  protect  the  foot  from  the 
development  of  septic  processes;  (8)  to 
facilitate  the  application  of  therapeutic 
medication  to  the  hoof;  (9)  to  increase  or 
decrease  support  to  the  foot  and  limb  as 
an  aid  in  the  treatment  of  lameness:  and 
(10)  to  build  up  the  proper  matching 
length  and  angle  of  any  foot  that  has 
been  broken  or  damaged. 

According  to  the  joint  commenters. 
pads  used  in  these  ways  are  applied  in 
such  a  manner  as  to  maintain  or  achieve 
normal  hoof-pastern  axis:  therefore  pads 
used  in  a  protective/therapeutic  manner 
are  in  the  best  interest  of  the  horse's 
health  and  soundness.  For  these 
reasons,  the  joint  commenters  stated, 
the  use  of  pads  should  not  be  prohibited 
or  arbitrarily  limited.  The  joint 
commenters  additionally  stated  that  the 
length  of  the  natural  hoof  of  a  horse  is 
an  important  consideration  with  regard 
to  the  use  of  pads,  and  that  due  to  the 
varying  sizes  of  different  breeds,  ages, 
and  uses  of  horses,  it  is  inappropriate  to 
set  an  absolute  limit  on  an  acceptable  or 
appropriate  pad  height  to  be  used  on  all 
horses'  feet.  The  joint  commenters  noted 
that  pads  are  also  used  to  facilitate 
certain  gaits  in  show  horses,  stating  that 
this  is  a  legitimate  use  as  long  as  the 
pad  does  not  otherwise  cause  or  result 
in  a  violation  of  the  Horse  Protection 
Act  (Act).  Through  their  intensive 
discussion,  and  in  consultation  with 
experienced  veterinarians  and  farriers, 
the  joint  commenters  developed  and 
submitted  guidelines  that  they  believe 
would  assure  compliance  with  the  Act 
while  facilitating  legitimate  uses  of 
pads. 

According  to  the  joint  commenters,  a 
pad  that  is  no  longer  than  50  percent  of 
the  length  of  the  horse's  natural  hoof  at 
the  toe  cannot  reasonably  be  expected 
to  sore  the  horse,  if  the  horse  is  properly 
shod.  They  stated  that  the  proper  use  of 
pads  depends  on  a  variety  of  factors, 
including  maintenance  of  the 
appropriate  hoof-pastern  axis,  proper 
trimming  of  the  hoof  wall  and  the  sole, 
and  the  avoidance  of  any  practice  that 
inflicts  pressure  or  pain  to  the  sensitive 
tissues  of  the  foot.  The  joint  commenters 
noted  that  the  current  prohibitions  in 
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S  11.2(b)(18),  redesignated  by  this 
interim  rule  a«  S  11.2(b)(17).  are 
important  determinations  in  determining 
if  a  horse  is  properly  shod  with  pads. 
For  this  reason,  the  joint  commenters 
suggested  that  we  amend  the  1-inch 
maximum  on  pad  height  to  permit  the 
use  of  a  pad  that  is  no  longer  than  one- 
half  the  length  of  the  horse's  natural 
hoof. 

This  recommendation,  and  all  other 
recommendations  made  by  the  joint 
commenters  regarding  pads,  as 
explained  below,  were  supported  in 
separate  comments  submitted  by  the 
Humane  Society  of  the  United  States, 
representing  800,000  members  and 
constituents,  and  by  the  Friends  of  the 
Show  Horse  Association.  Inc.  (Friends 
Association),  a  non-profit  corporation  of 
owners,  trainers,  and  breeders  of 
Tennessee  Walking  Horses  that 
participate  in  approximately  480  horse 
shows  annually.  Additionally,  we 
received  a  supplementary  comment  and 
supporting  material  regarding  pads  from 
the  Tennessee  Walking  Horse  Breeders' 
and  Exhibitors'  Association  (TWHBEA, 
Inc.),  a  member  organization  of  the  AHC 
that  represents  a  major  segment  of  the 
industry.  It  is  unclear  from  its  comments 
what  the  ultimate  position  of  the 
TWHBEA.  Inc.  is.  Although  the 
comment  states  that  the  TWHBEA,  Inc., 
supports  a  4-inch  limit  on  pad  height,  it 
also  states  that  the  association  supports 
the  AHC/AHPA  joint  recommendation 
on  pads,  at  least  as  far  as  it  will 
facilitate  the  current  show  season. 
Because  we  are  requesting  comments  on 
this  interim  rule,  the  TWHBEA,  Inc.,  will 
have  an  opportunity  to  clarify  its 
position  before  any  action  is  taken  to 
make  this  interim  rule  final. 

We  believe  that  the  recommendation 
presented  in  the  AHC/AHPA  joint 
comment  would  serve  to  prevent  soring 
due  to  excessive  pad  heights,  while 
allowing  the  legitimate  use  of  pads  in 
excess  of  1-inch.  Therefore,  we  are 
amending  the  regulations  to  prohibit 
artificial  extension  of  the  toe  length  that 
exceeds  50  percent  of  the  natural  hoof 
length.  Any  artificial  extension  of  the 
toe  length  must  assume  the  slope  of  the 
dorsum  (front)  of  the  hoof  wall.  The 
natural  hoof  length  is  to  be  measured 
from  the  coronet  band,  at  the  center  of 
the  front  pastern  along  the  front  of  the 
hoof  wall,  to  the  distal  portion  of  the 
hoof  wall  at  the  tip  of  the  toe.  The 
artificial  extension  is  to  be  measured 
from  the  distal  portion  of  the  hoof  wall 
at  the  tip  of  the  toe  to  the  proximal 
(foot/hoof)  surface  of  the  shoe  at  the 
toe. 

In  a  separate  supplementary 
comment,  the  AHPA  indicated  that  it 


does  not  anticipate  a  problem  with 
horses'  feet  being  grown  to  excessive 
lengths  merely  to  accommodate  high 
pads.  The  AHPA  stated  that  as  a 
practical  matter,  those  breeds  of  horses, 
including  the  Tennessee  Walking  Horse, 
that  have  historically  used  high  pads, 
are  not  known  for  their  ability  to  grow 
hoof  and  are  not  likely  to  be  able  to 
grow  natural  toe  length  in  excess  of  4  to 
5  inches.  AHPA  maintained  that  beyond 
that  length,  the  hoof  wall  will  not 
support  the  weight  of  the  pad  assembly 
allowed  by  this  interim  rule,  or  the 
concussion  of  the  horse's  stride,  without 
cracking  or  crumbling. 

The  AHPA  further  stated  that  the 
requirement  that  the  pad  assembly 
conform  to  the  slope  of  the  hoof  wall  at 
the  toe  will  be  a  limiting  factor  on  those 
breeds,  including  the  Tennessee 
Walking  Horse,  that  have  historically 
used  high  pads.  The  AHPA  stated  that 
this  "slope"  requirement  will,  as  a 
practical  matter,  increase  the  length  of 
the  foot  (measured  from  tow  to  heel)  as 
more  pad  is  added — contrary  to  the 
current  practice  among  the  breeds  that 
have  used  high  pads,  which  is  to  trim  the 
toe  of  the  pad  assembly  more  or  less 
perpendicular  to  the  ground.  The  longer 
the  foot  becomes  as  pads  are  added,  the 
slower  the  horse  will  "break  over"  as  it 
strides.  In  gaited  horses  such  as  the 
Walking  Horses,  a  slow  "breakover"  is 
undesirable,  because  it  allows  the 
overstriding  rear  foot  to  interfere  with 
the  front  foot  as  it  leaves  the  ground. 
Therefore,  according  to  the  AHPA,  the 
new  regulations  regarding  pads  will 
discourage  the  use  of  excessively  high 
pads  where  a  flat  walk  and  running 
walk  are  being  performed. 

A  large  number  of  commenters, 
including,  as  noted,  the  TWHBEA,  Inc., 
requested  either  a  3-  or  4-inch  maximum 
height  on  pads.  Several  requested  a  2- 
inch  maximum.  Because  we  agree  with 
the  AHC/AHPA  joint  conmient  that  the 
most  appropriate  way  to  govern  pad 
height  is  to  base  that  height  on  the 
natural  hoof  of  the  individual  horse,  we 
are  not  adopting  the  recommendations 
to  establish  a  specific  maximum  pad 
height  for  all  horses. 

In  their  joint  comment,  the  AHC  and 
AHPA  acknowledged  that  with  a 
flexible  limit  on  pads,  based  on  the 
length  of  the  natural  hoof,  it  is  possible 
that  the  pad  height  may  exceed  1  inch. 
The  joint  commenters  therefore  stated 
that  our  existing  provisions  governing  a 
horse's  heel/toe  ratio,  which  provides 
that  tow  length  must  exceed  the  height 
of  the  heel  by  1  inch  or  more,  be 
retained  permanently  with  respect  to  the 
use  of  pads  less  than  two  inches  in 
length  at  the  toe.  With  respect  to  pads 


that  may  measure  2  inches  or  more  in 
length,  the  joint  commenters 
recommended  that  the  height  of  such  a 
pad  at  the  heel  be  limited  to  no  more 
than  1V4  inches  greater  than  the  length 
of  the  pad  at  the  toe.  We  agree  with 
these  recommendations  and  are 
adopting  them  in  this  interim  rule.  The 
tow  length  will  be  measured  from  the 
coronet  band  at  the  center  of  the  front 
pastern  along  the  front  of  the  hoof  wall 
to  the  ground.  The  heel  will  be  measured 
from  the  coronet  band,  at  the  most 
lateral  portion  of  the  rear  pastern,  at  a 
90  degree  angle  to  the  ground,  not 
including  normal  caulks  at  the  rear  of  a 
horseshoe  that  are  not  more  than  ^4  of 
an  inch  in  length.  That  portion  of  caulk 
at  the  rear  of  a  horseshoe  that  is  more 
than  %  of  an  inch  will  be  added  to  the 
height  of  the  heel  in  determining  the 
heel/toe  ratio. 

One  commenter  suggested  that  the 
angle  of  the  pastern  and  the  hoof  should 
remain  constant,  with  no  deviation  at 
the  coronet  band.  In  other  words  horses 
should  not  walk  on  their  toes.  Another 
commenter  expressed  concern  that 
horses  that  wear  high  pads  and  heavy 
shoes  often  have  foot  angles  that  are  too 
low  for  the  horse's  bone  structure,  even 
when  overall  angles  of  the  pad  and  shoe 
package  are  normal  or  high.  The 
commenter  suggested  that  hoof  angles 
be  required  to  be  between  48  degrees 
and  60  degrees.  We  agree  that  an 
uimatural  hoof  angle  can  be  harmful  to  a 
horse.  However,  for  purposes  of 
measurement  and  inspection,  it  would 
be  impracticable  to  establish 
requirements  Based  on  specific  angles. 

The  joint  commenters  also 
recommended  that  to  allow  for  corrective 
shoeing,  the  requirements  described 
above  not  apply  to  a  broken  or  damaged 
hoof,  as  long  as  its  contralateral  hoof 
meets  the  above  requirements.  We  agree 
and  are  amending  the  regulations  to 
include  such  a  provision.  One 
commenter  suggested  that  any  horse 
that  has  undergone  corrective  shoeing 
should  be  considered  unsound  and  be 
prohibited  from  taking  part  in  shows, 
exhibits,  sales,  or  auctions.  We  do  not 
believe  such  action  is  necessary.  In 
many  cases,  corrective  shoeing  is  done 
to  remedy  something  as  simple  as  a 
cracked  hoof.  In  other  cases  horses, 
such  as  those  with  one  leg  shorter  than 
the  others,  are  more  sound  when  shown 
with  corrective  shoeing  than  without. 
Another  commenter  stated  that  if  a 
horse  needs  corrective  shoeing  in 
violation  of  the  regulations,  thet  horse 
should  be  considered  unsound  and  not 
be  allowed  to  compete  in  the  show  ring, 
or  be  exhibited  or  ridden  at  auction.  We 


Federal  Register  /  Vol.  53,  No.  145  /  Thursday,  July  28.  1988  /  Rules  and  Regulations 


28369 


agree  and  will  enforce  the  regulations 
uniformly  for  all  horses. 

Several  commenters  stated  that  pads 
change  a  horse's  center  of  balance  and 
cause  a  greater  percentage  of  a  horse's 
weight  to  be  shifted  to  its  hind  end.  The 
commenters  indicated  that  such  a 
change  in  angulation  can  cause 
problems  such  as  bone  spavin  and  bog 
spavin.  As  we  stated  in  our  April  26 
interim  rule,  we  agree  that  excessive 
pad  height  can  cause  injurious  changes 
in  angulation.  However,  no  scientific 
research  has  been  conducted  to 
determine  precisely  when  a  change  in 
angulation  becomes  harmful.  Based  on 
the  evidence  available  to  us  at  this  time, 
we  believe  that  the  regulations  we  are 
establishing  that  base  permissible  pad 
height  on  hoof  length,  and  that  control 
the  buildup  of  the  heel,  will  ensure  that 
horses  are  not  subjected  to  harmful 
changes  in  angulation. 

A  number  of  commenters  stated  that 
4-inch  pads  should  be  allowed  on  all 
horses,  because,  historically,  horses 
wearing  pads  of  that  height  have  been 
able  to  perform  in  the  show  ring,  and 
therefore  could  not  be  sore.  According 
to  the  commenters,  a  sore  horse  could 
not  go,  and  therefore  would  be  useless 
in  the  ring.  We  disagree  that  the  test  of 
whether  a  horse  has  been  sored  should 
be  whether  it  can  go  or  not.  A  horse  will 
not  go  only  if  it  is  subjected  to  acute  or 
chronic  pain.  The  pain  caused  by 
soaring  is  often  temporary,  inflicted  only 
for  a  particular  show.  Following  the 
show,  the  horse  is  administered  to.  For 
evidence  that  sore  horses  will  perform 
in  the  show  ring,  it  is  only  necessary  to 
look  to  the  period  before  passage  of  the 
Horse  F*rotecfion  Act,  when  many 
horses  were  sored  badly,  yet  still 
performed  at  shows. 

In  our  April  26  interim  rule,  as  one  of 
the  reasons  for  establishing  a  1-inch 
maximum  pad  height,  we  stated  that 
high  pads  make  it  difficult  to  detect 
pressure  shoeing  and  the  insertion  of 
objects  between  the  pad  and  the  foot  to 
cause  soring.  Several  comments, 
including  the  joint  comment  from  the 
AHC  and  the  AHPA,  suggested  that  the 
most  appropriate  way  of  dealing  with 
pressure  shoeing  and  the  insertion  of 
objects  is  through  enhanced 
enforcement,  rather  than  through 
estabUshment  of  a  specific  maximum 
pad  height.  In  their  joint  comment,  the 
AHC  and  AHPA  stated  that  a  thorough 
preshow  inspection  of  a  horse,  including 
a  visual  inspection  of  the  way  a  horse 
moves,  is  an  effective  means  of 
detecting  soreness  in  the  horse.  The 
joint  commenters  point  out  correctly 
that  APHIS  officials  and  Designated 
Qualified  Persons  (DQPs)  have  the 


authority  to  direct  that  pads  and  shoes 
be  removed  to  permit  visual  inspection 
of  the  bottom  of  the  hoof,  when  there  is 
in  their  view  a  reasonable  basis  to 
suspect  the  presence  of  pressure  shoeing 
or  foreign  objects  other  than  acceptable 
packing  material  on  a  particular  horse. 
We  agree  that  a  thorough  inspection  of  a 
horse  improves  an  inspector's  ability  to 
detect  soreness.  We  also  agree  that  the 
problem  of  pressure  shoeing  and  like 
violations  can  be  dealt  with  through 
enforcement  rather  than  through  the 
establishment  of  a  particular  maximum 
pad  height.  Department  inspectors  will 
continue  to  carry  out  through 
inspections  and  we  will  continue  to 
emphasize  that  all  individuals  carrying 
out  inspections  under  the  DQP  program 
follow  similar  procedures.  Also,  as 
recommended  by  the  AHC/AHPA  joint 
comment,  we  are  adding  provisions  at 
new  §  11.2(b)(12)  to  specify  those 
materials,  used  for  the  well-being  of  the 
horse,  that  can  be  placed  between  the 
pad  and  the  hoof.  All  other  materials 
will  be  prohibited.  Further,  as  noted  by 
the  AHPA  in  its  supplementary 
comment,  it  is  likely  that  the  provisions 
of  this  interim  rule  regarding  pad  height 
will  tend  to  limit  pressure  shoeing,  by 
encouraging  the  growth  of  natural  hoof 
as  a  condition  of  pad  use. 

Several  commenters  suggested  that 
requiring  a  minimum  hoof  length  would 
make  pressure  shoeing  impossible. 
While  we  agree  that  hoof  length  can  be 
a  factor  in  protecting  a  horse  from 
pressure  shoeing,  the  length  of  hoof  that 
would  provide  this  protection  will  vary 
from  breed  to  breed,  and  even  from 
horse  to  horse  within  a  breed.  For  this 
reason,  it  would  be  inappropriate  for  us 
to  establish  a  minimum  hoof  length  in 
order  to  minimize  pressure  shoeing.  As 
noted  above,  if  is  hkely  that  the 
regulations  regarding  pad  height 
established  by  this  interim  rule  will  limit 
pressure  shoeing  by  encouraging  the 
growth  of  the  natural  hoof. 

Two  commenters  expressed  concern 
that  our  requirement  that  pads  be  made 
of  leather  or  some  similar  material 
would  lead  to  an  increase  in  cases  of 
thrush,  a  degenerative  condition  of  the 
foot,  due  to  leather  pads  soaking  up  and 
retaining  moisture.  One  commenter 
stated  that  leather  pads  wear  out  faster 
than  other  pads  and  would  therefore 
necessitate  more  frequent  shoeing  of 
horses  than  would  pads  of  other 
materials.  Another  commenter  stated 
that  leather  pads  tend  to  soak  up  water 
and  become  heavy  and  warped.  The 
AHC/AHPA  joint  comment  stated  that  a 
requirement  that  leather  or  similar 
material  be  used  for  pads  would  prohibit 
the  use  of  plastic,  which  is  lighter  and 


sometimes  more  flexible  than  leather. 
We  beheve  that  these  are  legitimate 
concerns  and  are  therefore  including 
plastic  among  the  materials  that  may  be 
used  for  pads,  and  are  removing  the 
requirement  that  pad  materials  be  made 
of  soft  materials. 

Several  commenters  suggested  that 
we  require  that  any  pads  used  on  a 
horse  be  rim  pads,  to  allow  for  better 
detection  of  pressure  shoeing.  While 
there  would  be  obvious  inspection 
advantages  to  the  use  of  rim  pads,  their 
exclusive  use  would  eliminate  the 
protection  from  stones  and  other  objects 
the  horse  is  provided  by  a  sole  pad. 
Additionally,  the  use  of  rim  pads  alone 
would  reduce  the  stability  of  a  horse 
that  steps  down  on  the  pad  heavily.  We 
are  therefore  making  no  changes  based 
on  these  comments. 

Other  commenters  suggested  that 
transparent  pads  would  allow  better 
detection  of  pressure  shoeing  and 
foreign  objects.  We  agree,  but  we  are 
unaware  of  any  transparent  material 
appropriate  for  pads  that  would  not 
quickly  become  opaque  when  subjected 
to  the  scuffing  and  abrasion  pads  must 
endure.  We  are  therefore  making  no 
changes  based  on  these  comments. 

One  commenter  stated  that  full 
pads — those  that  cover  the  entire  sole  of 
a  horse's  foot — can  cause  pathological 
conditions  in  the  horse  if  not  replaced, 
and  that  therefore  any  padding  used 
should  be  Umited  to  rim  pads.  According 
to  the  commenter,  the  sole  and  frog  of 
the  foot  may  become  soft  and  flaky  and 
be  eroded  when  full  pads  are  worn.  The 
commenter  stated  that  a  full  pad 
supports  an  excessive  growth  of  horn 
and  sole  that  is  soft  and  flaky  dead 
tissue  that  makes  the  horse's  foot  longer 
and  weaker  than  nature  intended.  We 
agree  that  pads,  improperly  maintained, 
can  cause  foot  problems  in  a  horse. 
However,  a  horse  with  pathological 
problems  is  not  necessarily  a  sore  horse. 
We  strongly  agree  that  horse  caretakers 
should  strictly  follow  a  maintenance 
regimen  that  protects  each  horse  from 
the  problems  described  above,  from 
thrush,  and  from  other  foot  problems.  If 
there  is  evidence  that  such  pathological 
conditions  have  resulted  in  a  horse 
being  sored,  we  will  take  appropriate 
action  under  the  regulations. 

In  discussing  in  our  April  26  interim 
rule  the  relationship  between 
excessively  high  pads  on  horses  and 
soring,  we  referred  to  the  Auburn 
University  study's  findings  that  altering 
the  angulation  of  a  horse's  feet  and  legs 
can  cause  lameness,  soreness,  and 
inflammation.  Several  commenters 
stated  that,  following  the  study's 
release,  its  author  indicated  that  "horses 
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with  nomiEil  shoeing  and  padding,  when 
examined  by  three  evaluation 
procedures,  did  not  provide  any 
evidence  of  soreness  or  induced 
inflammation  in  response  to  normal  use 
of  the  pad."  Based  on  this  statement,  the 
commenters  asked  that  we  remove  our 
restrictions  on  pad  height. 

We  agree  that  the  Auburn  University 
study  did  not  include  the  study  of  the 
effect  of  pad  height,  other  than  the  effect 
of  changes  in  angulation.  However,  the 
commenters  who  stated  that  the  Auburn 
study  did  not  address  pad  height  did  not 
address  our  additional  evidence  that 
pads  can  cause  soring  by  altering  the 
angulation  of  a  horse.  Therefore,  while 
we  are  removing  our  prohibition  of  pads 
totalling  more  than  one  inch,  we  are 
continuing  to  regulate  maximum  pad 
height,  through  the  50  percent  of  natural 
foot  length  standard  discussed  above. 

We  received  comments  from  a 
number  of  veterinarians  who  had 
conducted  small-scale  studies  of  horses 
that  were  given  workouts  while  wearing 
3-inch  pads.  Each  of  the  veterinarians 
reported  no  evidence  of  soring  in  the 
horses  tested.  While  we  welcome  all 
information  regarding  the  effects  of  pads 
on  horses,  we  are  unable  to  accept  these 
studies  as  scientificaUy  sound.  We 
cannot  tell  from  the  comments  how  the 
horses  were  selected  for  testing;  nor  do 
we  know  what  level  of  sensitivity  was 
used  to  gauge  soreness.  Further,  certain 
types  of  soreness  are  difficult  to  detect 
by  visual  inspection  or  palpation  alone, 
and  are  apparent  only  through  the  use  of 
thermography.  No  indication  is  given  of 
whether  thermography  was  used  in 
these  studies. 

Chains 

Our  April  26  interim  rule  restricted  the 
maximum  weight  of  chains  and  rollers 
to  6  ounces.  The  joint  comment  of  the 
AHC  and  the  AHPA  did  not  address  the 
issue  of  chains.  Several  commenters 
stated  that  we  should  prohibit  the  use  of 
all  chains  because  allowing  any  chains 
contributes  to  the  practice  of  soring. 
These  commenters,  including  the  AHPA 
and  other  animal  protection 
organizations,  stated  that  the  use  of 
chains  will  not  alter  a  horse's  gait  unless 
the  horse's  pastern  area  has  already 
been  sensitized  to  cause  the  horse  pain 
when  the  chain  is  used.  In  a  separate 
comment,  the  Humane  Society  of  the 
United  States  (HSUS)  stated  that  while 
6-ounce  chains  and  rollers  may  not,  in 
and  of  themselves,  cause  soreness  to 
horses,  the  constant  rubbing  of  these 
devices  against  chemically  sensitized 
skin  will  serve  to  keep  horses  sore. 
According  to  the  AHPA,  the  HSUS.  and 
other  commenters.  this  sensitizing  can 
be  accomplished  with  a  number  of 


substances,  ranging  from  commercial 
skin  softeners  to  mustard  oil,  and  can  be 
masked  by  anesthetics,  ointments,  and 
other  materials.  Several  commenters 
stated  that  a  chain  will  not  create  a 
"show  gait"  in  a  horse,  unless  the  horse 
has  at  some  time  been  sored.  They 
argued  that  a  horse  will  soon  grow 
accustomed  to  and  ignore  an  action 
device  on  its  pasterns,  unless  it  reminds 
the  animal  of  pain  caused  by  such  a 
device  in  the  past. 

A  large  number  of  commenters 
requested  that  chains  weighing  more 
than  6-ounces  be  permitted.  Most  of 
these  commenters  requested  a  l&-ounce 
chain:  some  requested  an  B-ounce  chain; 
four  requested  a  12-ounce  chain:  one 
asked  for  chains  up  to  14  ounces.  The 
TWHBEA  Inc.,  stated  that  in  their 
opinion  scientific  evidence  indicates 
that  9-ounce  action  devices  are  unlikely 
to  cause  soring  and  should  not  be 
prohibited. 

A  comment  submitted  by  the  Friends 
Association  supported  the  prohibition 
on  chains  and  rollers  weighing  more 
than  6  ounces.  In  addition  to  referencing 
the  Auburn  University  study  referenced 
in  our  April  26  interim  rule,  the  Friends 
Association  cited  the  conclusions  of  a 
clinic  conducted  by  the  Department  in 
Shelbyville.  Tennessee  in  1973,  and 
Department  inspection  records,  as 
evidence  that  chains  weighing  6  ounces 
or  less  do  not  cause  soring. 

Although  we  agree  that  the  use  of  any 
chain  on  a  pastern  that  is  already 
sensitive  will  cause  a  horse  discomfort, 
the  best  evidence  available  to  us, 
including  the  Auburn  University  study 
and  a  Department  study  conducted  at 
the  National  Veterinary  Services 
Laboratories  in  Ames,  Iowa  in  1975, 
shows  that  while  chains  and  other 
action  devices  weighing  more  than  6 
ounces  can  sore  horses,  those  weighing 
6  ounces  or  less  are  not  themselves 
likely  to  cause  soring.  Therefore,  we  are 
retaining  the  provisions  in  the 
regulations  that  limit  chains  and  rollers 
to  6  ounces  or  less.  We  beheve  that 
inspection  procedures,  properly 
conducted,  should  identify  those  horses 
whose  pasterns  are  already  sore  before 
entering  a  show  ring.  However,  we 
acknowledge  and  share  the  commenters' 
concern  that  substances  and  techniques 
may  be  used  in  some  cases  to  mask 
soreness  in  a  horse.  We  will  carefully 
review  the  information  made  available 
to  us  regarding  these  practices,  and  once 
again  we  are  requesting  comments  on 
when  and  where  they  are  occurring,  and 
how  prevalent  they  are,  to  help 
determine  what  action,  if  any,  we  should 
take. 


As  noted,  in  formulating  the 
provisions  in  our  interim  rule  regarding 
chains,  we  relied  in  part  on  the  findings 
of  the  Auburn  University  study.  Several 
commenters  stated  that  following 
publication  of  the  study,  its  author 
indicated  that  the  study  had  not  shown 
10-ounce  chains  can  sore  horses.  Several 
commenters  questioned  the  soundness 
of  the  Auburn  University  study,  based 
on  the  number  of  horses  tested.  These 
commenters  stated  that  the  use  of  only 
three  horses  to  test  10-ounce  chains 
made  the  study  scientifically  unreliable. 
We  are  making  no  changes  based  on 
these  comments.  Although  the  use  of 
more  horses  might  have  provided 
statistically  more  reliable  results,  the 
Auburn  University  Study  clearly 
indicates  that  10-ounce  chains  can  cause 
soring.  Further,  as  noted,  a  study 
conducted  by  the  Department  in  1975 
also  concluded  that  10-ounce  chains  can 
cause  soring. 

Several  commenters  stated  that  10- 
ounce  chains  will  not  cause  soring  if  the 
horse's  pasterns  are  adequately 
lubricated  with  grease  or  some  other 
ointment.  Commenters  also  stated  that 
the  Auburn  University  study  of  chains 
was  flawed  because  the  researchers 
used  no  lubrication  on  the  horses.  We 
are  making  no  changes  based  on  these 
comments.  We  agree  that  lubricating  a 
horse's  pasterns  will  in  some  cases 
protect  it  from  abrasion  from  action 
devices.  However,  this  lubrication  does 
not  lessen  the  damage  caused  by  an 
action  device  striking  a  horse's  pastern, 
rather  than  sliding  along  it.  Additionally, 
the  lubrication  can  contribute  to 
abrasion  if  it  retains  sand  or  dirt  picked 
up  in  a  show  ring. 

A  number  of  commenters  stated  that 
10-ounce  chains  can  not  sore  horses, 
basing  their  assertion  on  the  fact  that  a 
man  or  woman  can  wear  bracelets, 
watches,  or  wrist  and  ankle  weights, 
without  harm.  The  commenters 
reasoned  that  because  a  human  weighs 
approximately  10  times  less  than  a  large 
horse,  the  horse  should  be  able  to  wear 
chains  that  weigh  as  much  as  or  more 
than  the  devices  worn  by  humans.  We 
disagree  that  chains  used  as  action 
devices  on  horses  are  directly 
comparable  to  bracelets,  watches,  or 
wrist  and  ankle  weights  on  humans,  and 
believe  it  is  inappropriate  to  compare 
the  anatomy  of  a  human  to  that  of  a 
horse.  A  human  wearing  jewelry  on  an 
arm  or  wrist  does  not  subject  that  limb 
to  the  constant  and  forceful  pounding 
that  a  horse's  Hmb  undergoes;  weights 
worn  on  a  human's  ankle  do  not  move  in 
the  same  way  as  chains  on  a  horse's 
limb. 
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Many  commenters  based  their 
objections  to  restrictions  on  pad  height 
and  to  a  6-ounce  limit  on  action  devices 
on  the  fact  that  many  horses  that  have 
l)een  trained  with  10-ounce  chains  and 
4-inch  pads  are  being  shown  into  their 
late  teens  and  beyond.  According  to  the 
commenters.  this  is  evidence  the  horses 
have  not  been  sored.  We  disagree. 
Soring  often  has  no  effect  on  the 
longevity  of  a  horse.  It  is  important  to 
distinguish  between  soreness  and 
lameness.  Lameness  is  only  one  of  the 
possible  results  of  soring;  others  include 
physical  distress  and  inflammation. 
Soring  can  be  a  temporary  condition 
brought  about  for  a  particular  show.  A 
sored  horse  that  is  well  cared  for 
between  shows  may  never  become 
lame. 

Horseshoes  and  Other  Weights 

The  provisions  of  our  April  26  interim 
rule  limited  the  weight  of  horseshoes  on 
all  horses  to  16  ounces.  However,  based 
on  infomation  we  subsequently  received 
that  suggested  that  a  16-ounce  limit 
might  be  inappropriate  for  some  horses, 
we  amended  the  regulations  in  our  May 
2  interim  rule  to  remove  the  16-ounce 
horseshoe  weight  limit  for  horses  other 
than  yearling  horses.  At  that  time  we 
requested  comments  concerning 
necessary  limits  on  the  use  of  weights, 
including  horseshoes,  both  to  prevent 
soring  and  to  accommodate  the  needs  of 
different  breeds  and  sizes  of  horses. 
Several  commenters  suggested  that  we 
regulate  horseshoe  size,  not  weight. 
Others  suggested  maximum  horseshoe 
weights  according  to  breed  or  size  of 
horse.  A  number  of  comments,  including 
the  joint  comment  of  the  AHC  and 
AHPA,  recommended  that  we  establish 
no  specific  size  or  weight  limit  on 
horseshoes.  In  their  joint  comment,  the 
AHC  and  the  AHPA  based  their 
opposition  to  a  specific  limit  on  the  great 
variation  of  hoof  size  between  different 
breeds  and  sizes  (heights  and  weights) 
of  horses.  The  joint  commenters  stated 
that  farriers  show  horses  with  different 
shoes  based  upon  the  size  of  the  horse, 
its  foot,  the  width  of  the  hoof  wall,  the 
use  of  the  horse,  and  the  condition  of  the 
hoof.  The  joint  commenters  stated 
further  that  horse  shoeing  manuals 
recommend  that  a  shoe  1^  twice  the 
width  of  the  hoof  wall,  and  that  the 
width  of  the  shoe  is  related  to  the 
natural  bearing  surface  of  the  foot  and 
should  cover  the  wall,  white  line  and 
outer  border  of  the  sole,  which  varies 
according  to  the  size  of  the  horse.  The 
joint  commenters  noted  that  many  breed 
associations  have  adopted  rules 
regarding  shoe  dimensions,  which  have 
proved  helpful  in  regulating  horseshoe 
weight.  Because  we  agree  with  the 


reasoning  and  recommendations  jointly 
submitted  by  the  AHC  and  AHPA.  we 
are  establishing  no  restrictions  on  the 
weight  or  size  of  horseshoes  used  on 
horses  other  than  yearlings. 

Several  commenters  expressed 
concern  that  prohibiting  10-ounce  chains 
and  restricting  pad  height  would 
encourage  some  trainers  to  attach 
excessive  amounts  of  lead  weights  to  a 
horse's  foot  to  help  the  horse  achieve  a 
desired  gait.  The  commenters  suggested 
that  we  therefore  prohibit  the  use  of 
weights  other  than  horseshoes  on  a 
horse.  We  agree  that  the  use  of  weights 
on  horses  should  be  restricted,  and  have 
already  established  regulations 
restricting  such  use.  We  have  not 
restricted  the  use  of  added  weight 
between  the  bars  of  horseshoes, 
however,  because  such  weight  can  be 
useful  in  corrective  shoeing  and,  based 
on  our  inspections  at  horse  shows, 
exhibits,  sales  and  auctions,  has  not 
contributed  to  the  soring  of  horses. 

In  their  joint  comment,  the  AHC  and 
AHPA  suggested  that  our  regulations 
restricting  the  addition  of  weight  were  in 
part  unclear  and  should  be  rewritten  for 
clarity.  We  agree  and  therefore  are 
amending  those  provisions,  which 
appear  in  new  §  H.2(b)(18).  to  make 
them  clearer.  As  suggested  by  the  joint 
comment,  we  are  also  specifying  that 
pads  may  not  be  hollowed  out  for  the 
purpose  of  inserting  or  affixing  weights, 
and  that  hollow  shoes  or  artificial 
extensions  filled  with  mercury  or  similar 
substances  are  prohibited. 

One  commenter  stated  that  most  of 
the  horses  she  has  owned  that  have 
been  heavy  shod  or  padded  have 
developed  sheared  heels  as  a  result  of 
these  shoeing  techniques.  She  stated 
that  sheared  heels  cause  an  excessive 
proportion  of  support  to  be  thrown  onto 
one  side  of  the  heel,  resulting  in  a 
tearing  of  the  laminae  of  the  hoof  wall 
and  bars  on  either  side.  She  indicated 
that  these  problems  are  precipitated  by 
too  much  sole  pressure  by  the  branch  of 
a  shoe,  pads,  objects  placed  between 
pads  and  the  foot,  and  accumulation  of 
debris  under  the  pads.  We  agree  that 
horses  that  are  improperly  shod  or 
maintained  can  develop  pathological 
conditions  in  the  foot.  However,  there  is 
no  scientific  evidence  to  indicate  that 
heavy  shoeing  or  pads  themselves  are  a 
direct  cause  of  the  problems  described 
above.  If  those  problems  should  lead  to 
a  horse  being  sore,  however,  we  will 
take  appropriate  action  under  the  Act 
and  the  regulations. 

Bands 

Two  commenters  requested  that  we 
prohibit  the  use  of  bands  on  horses, 
based  on  the  possibility  that,  improperly 


applied,  they  could  cause  soring. 
Although  we  agree  that  improper 
application  of  bands  can  cause  soring 
by  bringing  the  bands  in  contact  with 
sensitive  areas  of  a  horse's  foot,  a 
provision  already  exists  at  newly 
redesignated  §  11.2(b)(14)  that  prohibits 
metal  hoof  bands  that  are  placed  less 
than  V4  inch  below  the  coronet  band. 
We  believe  that  this  provision  is 
adequate  to  ensure  that  bands  do  not 
cause  soring. 

Boots 

According  to  one  commenter,  rubber 
bell  boots  have  sometimes  been  used  to 
hide  chains  on  certain  breeds  of  show 
horses.  Because  of  this,  the  commenter 
called  for  a  prohibition  of  any  devices 
that  hide  the  pastern.  We  are  making  no 
changes  based  on  this  comment  Normal 
inspection  procedures  by  DQPs  or 
Department  inspectors  will  include  a 
check  for  any  items  that  might  be 
concealed  by  boots.  The  commenter  also 
suggested  that  breeds  that  use  hinged 
quarter  boots  and  bell  boots  in  the  show 
ring  be  restricted  to  using  quarter  boots 
or  heel  boots  that  do  not  touch  the 
horse's  coronary  band.  The  commenter 
further  requested  that  Tennessee 
Walking  Horses  and  Racking  Horses  not 
be  permitted  to  be  shown  in  bell  boots, 
or  in  fixed  boots  such  as  quarter  boots 
or  heel  boots,  alleging  that  the  Walking 
Horse  industry  has  a  history  of  abusing 
any  equipment  allowed  by  the 
regulations.  We  believe  that  the  current 
regulations  regarding  boots  are 
sufficient  to  prevent  soring  by  such 
equipment,  and  are  therefore  making  no 
changes  based  on  this  comment. 

Miscellaneous 

Many  commenters  addressed  issues 
unrelated  to  the  provisions  of  the 
interim  rules.  Among  the  topics 
discussed  were  suggested  improvements 
to  the  DQP  inspection  program,  and  the 
practices  of  masking  a  horse's  pain 
during  inspection  and  stewarding  a 
horse  not  to  react  to  pain  during 
inspection.  We  will  carefully  review  the 
information  we  received  and  take 
whatever  action  is  appropriate. 

Scar  Rule 

In  our  April  26  interim  rule,  we 
amended  i  11.3  of  the  regulations  to 
make  it  clear  that  our  intent  was  to 
apply  the  "scar  rule"  to  all  horses  3 
years  old  or  younger  in  1979,  4  years  old 
or  younger  in  1980,  5  years  old  or 
younger  in  1981,  and  so  forth.  However. 
in  making  that  clarification,  we 
inadvertently  added  language  that 
stated  that  the  scar  rule  applies  to  all 
horses  bom  "on  or  after  October  1, 
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1976."  rather  than  "on  or  after  October 
1, 1975,"  as  we  had  intended.  Therefore, 
in  this  interim  rule,  we  are  amending 
§  11.3  to  read  that  the  scar  rule  applies 
to  all  horses  born  on  or  after  October  1, 
1975. 

Request  for  Comments 

The  comment  period  for  this  interim 
rule  extends  through  October  31, 1988. 
During  that  period,  we  invite  and  will 
accept  comments  relating  to  the  issues 
raised  in  this  interim  rule  and  the 
interim  rules  published  in  the  Federal 
Register  on  April  26. 1988  {FR  53  14778- 
14782.  Docket  No.  88-052)  and  May  2, 
1988  (FR  53  15640-15641,  Docket  No.  88- 
079). 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  situation 
exists,  which  warrants  publication  of 
this  interim  rule  without  prior  notice  and 
opportunity  for  public  comment. 

On  April  26. 1988.  we  published  an 
interim  rule  in  the  Federal  Register  that 
restricted,  after  a  phasedown  period,  the 
total  allowable  height  of  pads  on  horses 
to  1  inch.  Under  the  phasedown, 
maximum  pad  height  was  restricted  to  3 
inches  until  July  31, 1988  and  was  to  be 
restricted  to  2  inches  beginning  August 
1, 1988.  However,  information  we  have 
received  since  publication  of  that 
interim  rule  indicates  that  such  a 
restriction  is  not  the  most  appropriate 
method  of  restricting  pad  height.  We  are 
therefore  establishing  more  appropriate 
provisions  in  this  interim  rule.  These 
provisions  would  among  other  things, 
restrict  artificial  extension  of  a  horse's 
toe  length  to  no  more  than  50  percent  of 
the  horse's  natural  hoof  length.  Because 
it  may  be  injurious  to  some  horses  to  be 
reshod  and  subjected  to  varying  pad 
heights  over  too  short  a  period  of  time,  it 
is  necessary  for  the  well-being  of 
affected  horses  that  the  provisions  of 
this  interim  rule  become  effective  before 
the  August  1  phasedown  to  2  inches 
established  by  the  April  26  interim  rule. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
emergency  conditions,  there  is  good 
cause  under  5  U.S.C.  553  for  making  this 
interim  rule  effective  on  August  1, 1988. 
We  will  consider  comments  postmarked 
or  received  on  or  before  October  31, 
1988. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  interim  rule  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 


1512-1,  and  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  ircrease 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  changes  to  the  regulations  made 
by  this  interim  rule  will  affect  all  horses 
equally,  and  will  allow  continued 
equitable  competition  among  show 
horses. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act. 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects  in  9  CFR  Part  11 

Animal  welfare.  Horses,  Humane 
animal  handling,  Soring  of  horses. 

PART  11— HORSE  PROTECTION 
REGULATIONS 

Accordingly,  9  CFR  Part  11  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1823. 1824. 1825.  and 
1828:  44  U.S.C.  3506. 

2.  Section  11.1  is  amended  by 
removing  the  definitions  of  "full  pad" 
and  "rim  pad". 

3.  Section  11.2  is  amended  by  revising 
paragraphs  (b)  (10),  (11)  and  (12); 
removing  (b)(13)  and  (b)(19); 
redesignating  paragraphs  (b)(14)  through 
(b)(18)  as  (b)(13)  through  (b)(17) 
respectively,  and  adding  new  paragraph 
(b)(18)  to  read  as  follows: 

§11.2    Prohibitions  concerning  extilbitors. 

***** 

(b)  *  *  * 

(10)(i)  Artificial  extension  of  the  toe 
length,  which  must  assume  the  slope  of 
the  dorsum  (front)  of  the  hoof  wall, 
whether  accomplished  with  pads, 
acrylics  or  any  other  material  or 
combinations  thereof,  that  exceeds  50 


percent  of  the  natural  hoof  length,  as 
measured  from  the  coronet  band,  at  the 
center  of  the  front  pastern  along  the 
front  of  the  hoof  wall,  to  the  distal 
portion  of  the  hoof  wall  at  the  tip  of  the 
toe.  The  artificial  extension  shall  be 
measured  from  the  distal  portion  of  the 
hoof  wall  at  the  tip  of  the  toe  to  the 
proximal  (foot/hoof)  surface  of  the  shoe 
at  the  toe. 

(ii)(A)  If  the  artificial  extension  of  the 
toe  length  is  less  than  2  inches,  the  toe 
length  must  exceed  the  height  of  the  heel 
by  1  inch  or  more.  The  length  of  the  toe 
shall  be  measured  from  the  coronet 
band  at  the  center  of  the  front  pastern 
along  the  front  of  the  hoof  wall  to  the 
ground.  The  heel  shall  be  measured  from 
the  coronet  band,  at  the  most  lateral 
portion  of  the  rear  pastern,  at  a  90 
degree  angle  to  the  ground,  not  including 
normal  caulks  at  the  rear  of  a  horseshoe 
that  do  not  exceed  %  of  an  inch  in 
length.  That  portion  of  caulk  at  the  rear 
of  a  horseshoe  in  excess  of  %  of  an  inch 
shall  be  added  to  the  height  of  the  heel 
in  determining  the  heel/toe  ratio. 

(B)  If  the  artificial  extension  of  the  toe 
length  is  2  inches  or  more,  the  height  of 
the  artificial  extension  at  the  heel 
cannot  exceed  the  length  of  the  artificial 
extension  at  the  toe  by  more  than  Vh 
inches. 

(iii)  Nothing  in  paragraphs  (b)(10)  (i) 
and  (ii)  of  this  section  shall  limit  the 
repair  or  reconstruction  of  a  broken  or 
damaged  hoof  as  long  as  its 
contralateral  hoof  compUes  with 
paragraphs  (b)(10)  (i)  and  (ii)  of  this 
section. 

(11)  Pads  that  are  not  made  of  leather, 
plastic,  or  a  similar  pliant  material. 

(12)  Any  object  or  material  inserted 
between  the  pad  and  the  hoof  other  than 
acceptable  hoof  packing,  which  includes 
pine  tar,  oakum,  live  rubber,  sponge 
rubber,  silicone,  commercial  hoof 
packing  or  other  substances  used  to 
maintain  adequate  frog  pressure  or  sole 
consistency. 
***** 

(18)  Lead  or  other  weights  attached  to 
the  outside  of  the  hoof  wall,  the  outside 
surface  of  the  horseshoe,  or  any  portion 
of  the  pad  except  the  bottom  surface 
within  the  horseshoe.  Pads  may  not  be 
hollowed  out  for  the  purpose  of  inserting 
or  affixing  weights,  and  weights  may  not 
extend  below  the  bearing  surface  of  the 
shoe.  Hollow  shoes  or  artificial 
extensions  filled  with  mercury  or  similar 
substances  are  prohibited. 
***** 

4.  Section  11.3  is  amended  by  revising 
the  first  sentence  in  the  introductory 
text  to  read  as  follows: 
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§11.3    Scar  nil*. 

The  scar  rule  applies  fo  all  horses 
born  on  or  after  October  1, 1975.  *  *  * 

***** 

Done  in  Washington,  DC.  this  25lh  day  of 
July.  1988. 

Larry  B.  Slagle, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc.  88-17024  Filed  7-27-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  ttie  Currency 

12  CFR  Part  35 

[Docket  No.  68-11] 

Agricultural  Loan  Loss  Amortization 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Final  rule. 


summary:  The  Office  of  the  Comptroller 
of  the  Currency  ("OCC")  is  issuing  this 
final  rule  to  implement  Title  VIII  of  the 
Competitive  Equality  Banking  Act  of 
1987  ("CEBA").  CEBA  permits  national 
agricultural  banks  to  amortize  losses  on 
qualified  agricultural  loans.  This  final 
rule  describes  the  procedures  and 
standards  applicable  to  national  banks 
desiring  to  amortize  those  losses.  It  also 
describes  the  manner  in  which 
amortizations  are  to  be  done. 

This  final  rule  is  intended  to  benefit 
small,  agricultural  banks  by  providing  a 
form  of  capital  relief  and,  thereby, 
added  time  to  work  out  problems 
brought  about  by  the  extended 
downturn  in  the  agricultural  industry. 

This  action  is  needed  to  make  final 
the  temporary  rule  issued  on  November 
2, 1987.  After  consideration  of  comments 
received,  the  OCC  is  making  one 
substantive  change  and  several 
technical  changes  to  its  temporary  rule. 
The  substantive  change  allows  eligible 
national  banks  to  amortize  losses  on  the 
reappraisal  or  sale  of  real  or  personal 
property  acquired  in  connection  with  a 
qualified  agricultural  loan  and  that  the 
bank  owned  on  January  1, 1983,  or 
acquires  prior  to  January  1, 1992, 
whether  or  not  that  property  is 
"currently  owned."  Under  the  temporary 
rule,  property  had  to  be  currently  owned 
for  the  loss  to  qualify  for  deferral.  The 
technical  changes:  (1)  Amend  the 
definition  of  "qualified  agricultural 
loan"  and  "qualified  agricultural  bank" 
to  clarify  that  the  OCC  intends  to 
construe  the  phrases  broadly;  (2)  add  a 
definition  of  "agriculturally  related  other 
property";  (3)  clarify  the  relationship 
between  12  CFR  Part  35  and  the 


alternative  legal  lending  limit  in  12  CFR 
32.8;  and  (4)  include  various  minor 
wording  changes  intended  to  enhance 
clarity. 

EFFECTIVE  DATE:  August  29, 198a 
FOR  FURTHER  INFORMATION  CONTACT 

James  F.E.  Gillespie,  Jr.,  Senior  Attorney, 
Legal  Advisory  Services  Division  (202) 
447-1880;  Jon  A.  Nagy,  National  Bank 
Examiner,  Commercial  Activities 
Division  (202)  447-1164;  or  Lance 
Cantor,  Analyst.  Special  Supervision 
Division  (202)  447-1719. 

SUPPLEMENTARY  INFORMATION: 
Background 

CEBA  permits  an  agricultural  bank  to 
amortize:  (1)  Losses  on  qualified 
agricultural  loans  shown  on  its  annual 
financial  statement  for  any  year 
between  December  31. 1983,  and 
January  1, 1992;  and  (2)  losses  suffered 
as  the  result  of  an  appraisal  or  sale  of 
agriculturally  related  other  property 
(related  to  a  qualified  agricultural  loan) 
owned  on  January  1, 1983,  or  acquired 
prior  to  January  1, 1992. 

CEBA  also  required  that  the  federal 
banking  agencies  issue  implementing 
regulations  no  later  than  November  9, 
1987.  The  OCC  initially  published  this 
regulation  as  a  temporary  rule  on 
November  2, 1987  (52  FR  41959), 
effective  November  9, 1987,  in  order  to 
comply  with  this  statutory  requirement. 
Interested  parties  had  the  opportunity  to 
comment  by  January  4, 1988.  The  Board 
of  Governors  of  the  Federal  Reserve 
System,  on  November  3, 1987  (52  FR 
42087).  and  the  Federal  Deposit 
Insurance  Corporation  ("FDIC").  on 
November  2, 1987  (52  FR  41966). 
proposed  substantially  identical 
regulations  containing  only  those 
variations  necessary  to  accommodate 
their  own  regulatory  and  organizational 
systems. 

The  intent  of  CEBA  was  to  provide 
agricultural  banks  with  added  time  to 
work  out  problems  brought  about  by  the 
extended  downturn  in  the  agricultural 
industry. 

Discussion  of  Comments  Received 

Eight  comments  were  received  on  the 
temporary  rule.  Comments  were 
received  from  three  banks,  three  banks 
trade  associations  (two  national  and 
one  state-level),  one  law  firm,  and  one 
Congressman.  Comments  were 
supportive  of  agricultural  loan  loss 
amortization,  while  suggesting  that  the 
OCC  liberalize  certain  of  the  provisions 
in  the  temporary  rule. 

Specific  Comments 

The  OCC  received  comments 
regarding  the  following  specific  items: 


Definition  ef  "Agricultival  Bank" 

Section  35.2(a)  of  the  rule  defines  an 
agricultural  bank  as  any  bank:  (1)  With 
FDIC  insured  deposits:  (2)  located  in  an 
area  of  the  country  with  an  economy 
dependent  on  agriculture;  (3)  with  total 
assets  of  $100  million  or  less;  and  (4) 
with  at  least  25  per  cent  of  its  total  loans 
in  qualified  agricultural  loans  and 
agriculturally  related  other  property  or 
with  less  tboa  2S  per  cent  of  its  total 
loans  in  qualified  agricultural  loans  and 
agriculturally  related  other  property  but 
which  the  OCC  still  recommends  to  the 
FDIC  as  eligible. 

Identification  of  Agricultural  Areas 

Some  commenters  urged  that  the  OCC 
list  specific  criteria  to  identify 
agricultural  areas.  The  OCC  believes 
that  the  normal  means  of  identifying 
agricultural  areas — income  levels, 
revenue  flows,  acreage  in  production — 
are  abnormally  depressed  due  to  the 
current  state  of  the  agricultural 
economy.  Adopting  a  list  of  acceptable 
counties  or  geographic  regions  could 
leave  the  erroneous  impression  that  a 
bank  located  outside  such  an  area  could 
not  qualify  even  though  it  met  the  other 
requirements  of  an  "agricultural  bank". 
Additionally,  the  relatively  low  level  of 
farm  income  compared  to  other  income 
could  artificially  mask  local  areas  that 
traditionally  are  dependent  upon 
agriculture  but  currently  have  a 
depressed  level  of  income  from 
agriculture. 

Consequently,  each  application 
should  include  a  description  of  the 
bank's  location,  dominant  lines  of 
commerce  in  its  service  area,  and  any 
other  information  to  support  the  bank's 
belief  that  it  is  located  in  an  agricultural 
area.  This  information  will  be  used  fo 
insure  that  no  bank  qualified  for 
participation  will  be  excluded  due  to 
arbitrary  geographic  demarcation. 

Bank  Size 

The  definition  of  an  agricultural  bank 
includes  the  statutory  requirement  that 
the  bank  have  total  assets  of  $100 
million  or  less.  Comments  were  received 
by  the  other  federal  regulators  asking 
for  clarification  as  to  what  happens  if  a 
bank  is  approved  for  loss  deferral  and 
subsequently  exceeds  the  size 
limitation.  Congress  did  not  intend  for 
banks  larger  than  $100  million  to  defer 
loan  losses.  If  size  was  unimportant,  the 
law  could  have  easily  excluded  it  as  a 
factor. 

At  the  same  time,  it  is  of  little  value 
for  a  bank  to  defer  a  loss  one  year  if  it 
must  reverse  that  deferral  the  next  year 
because  it  grew  to  over  $100  million  in 
assets.  Therefore,  the  OCC  expects  a 
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bank  to  meet  the  definition  of  an 
agricultural  bank,  including  the  size 
limitation,  upon  initial  application  and 
as  of  every  quarter  that  new  agricultural 
losses  are  to  be  deferred.  Any  loss  that 
was  properly  deferred  initially,  will  be 
allowed  to  be  fully  amortized  according 
to  the  regulation,  regardless  of  a 
subsequent  increase  in  the  bank's  size. 
However,  if  a  bank  exceeds  the  size 
limitation,  new  losses  experienced  in 
each  quarter  that  the  bank  exceeds  the 
size  limitation  may  not  be  amortized. 

Mergers 

The  OCC  does  not  intend  to  allow 
banks  to  bypass  the  application/review 
process  via  a  merger  with  another  bank 
which  has  already  been  approved.  Such 
mergers  are  not  expected  to  be  frequent. 
Therefore,  the  permissibility  of  loss 
deferral  subsequent  to  a  merger  will  be 
determined  on  a  case-by-case  basis. 
This  issue  should  be  discussed  with 
representatives  of  the  appropriate 
supervisory  office  and  a  determination 
made  before  a  merger  transaction  is 
consummated. 

Percentage  of  Agricultural  Loans 

Two  commenters  urged  that  the  OCC 
be  liberal  when  determining  whether  a 
bank  meets  the  25  per  cent  test.  Prudent 
banks  may  have  charged  off  substantial 
amounts  of  such  loans  but,  due  to  the 
depressed  agricultural  economy,  may 
not  have  been  able  to  replace  such  loans 
with  new  agricultural  loans.  A 
commenter  suggested  that  a  bank  should 
satisfy  the  test  if,  at  any  time  since 
December  31. 1983,  it  met  the 
requirements. 

The  OCC  does  not  beUeve  such  a 
change  is  necessary  since  the  25  per 
cent  test  is  not  an  absolute  requirement, 
as  it  may  be  waived  in  some  instances. 
Factors  such  as  depressed  collateral 
value  or  lack  of  prudent  agricultural 
lending  opportunities  will  be  considered 
when  applications  for  loan  loss 
amortization  are  reviewed. 

Definition  of  "Qualified  Agricultural 
Loan" 

Under  section  801  of  Title  VIII  of  the 
CEBA. 

the  term  "qualified  agricultural  loan"  means  a 
loan  made  to  finance  the  production  of 
agricultural  products  or  livestock  in  the 
United  Stales,  a  loan  secured  by  farmland  or 
farm  machinery,  or  such  other  category  of 
loans  as  the  appropriate  Federal  banking 
agency  may  deem  eligible. 

Section  35.2(b)  of  the  temporary  rule 
defines  a  qualified  agricultural  loan  to 
include  any  loan  qualifiying  as  "loans  to 
fir.ance  agricultural  production  and 
other  loans  to  farmers"  or  as  "loans 
secured  by  farm  land"  for  purposes  of 


Schedule  RC-C  of  the  FFIEC 
Consolidated  Reports  of  Condition  and 
Income  ("Call  Report").  The  term  also 
includes  other  loans  and  leasef  that  the 
applying  bank  proves  to  be  suf  "iciently 
related  to  agriculture  to  qualify  in  the 
opinion  of  the  OCC.  These  Call  Report 
definitions  are  virtually  identical  to 
those  contained  in  Title  VIII  of  the 
CEBA  but  are  more  comprehensive  and 
permit  the  agencies  to  use  the  Call 
Reports  as  the  predominant  monitoring 
device  for  the  amortization  program. 
Several  commenters  suggested  that  the 
OCC  specifically  mention  particular 
types  of  loans  in  this  definition. 

The  OCC  initially  saw  no  reason  to 
repeat  the  definition  in  the  statute  when 
the  regulatory  definition  was  of  a  more 
descriptive  nature  and  referred  to  Call 
Report  terms  with  which  banks  are 
familiar.  Additionally,  as  suggested  by 
Title  VIII  of  the  CEBA,  the  OCC  retained 
discretion  to  deem  other  types  of  loans 
and  leases  to  be  "qualified"  and  to 
recommend  them  to  the  FDIC  as  eligible 
if  the  requesting  bank  demonstrates 
those  assets  to  be  sufficiently  related  to 
agriculture. 

To  clarify  that  the  regulatory 
definition  of  "qualified  agricultural 
loan"  is  as  broad  as  the  statutory 
definition  and  is  not  intended  to  limit 
the  types  of  loans  which  a  national  bank 
may  include  in  an  application,  the  final 
rule  includes  farm  machinery  loans  in 
the  regulatory  definition. 

Bankers  should  refer  to  the  "Line  Item 
Instructions"  for  Schedule  RC-C  of  the 
Call  Report  for  an  indication  of  the  other 
types  of  loans  that  qualify  for 
amortization.  For  example,  qualified 
agricultural  loans  include  loans  reported 
under  line  item  1(b) — loans  secured  by 
farmland  (land  known  to  be  used  or 
usable  for  agricultural  purposes,  such  as 
crop  and  stock  production,  grazing  or 
pasture  land  whether  tillable  or  not  and 
whether  wooded  or  not). 

Similarly,  loans  reported  under  line 
item  3  qualify.  These  loans  include  loans 
to  finance  agricultural  production  (such 
as  for  growing  or  sorting  crops,  or 
breeding,  raising,  fattening,  or  marketing 
livestock),  or  for  purchases  of  farm 
machinery,  equipment,  or  implements. 
The  Call  Report  definitions  are  not 
exclusive  descriptions  of  eligible  loans. 
If  a  bank  beUeves  that  a  loan  was  made 
for  an  agricultural  purpose,  it  may  apply 
to  amortize  a  loss  on  it  even  though  the 
loan  was  not  reported  on  the  Call  Report 
as  an  agricultural  loan.  The  OCC  will 
determine  on  a  case-by-case  basis 
whether  a  particular  loan  qualifies. 


Inclusion  of  Charge-off s  in  Loan  Volume 
Tests 

A  commenter  suggested  that  banks  be 
permitted  to  include  charged-off 
agricultural  loans  and  agriculturally 
related  other  property  acquired  through 
foreclosure  for  purposes  of  the  loan 
volume  tests.  The  temporary  rule 
allowed  the  use  of  charged-off  loans  by 
virtue  of  including  them  in  the  definition 
of  "qualified  agricultural  loans".  These 
loans  are  still  assets  of  the  banks,  even 
though  off  the  books,  and  represent  part 
of  the  banks'  total  credit  commitment  to 
agriculture.  A  similar  argument  applies 
to  assets  acquired  through  foreclosure 
on  agricultural  loans.  Therefore,  the 
OCC  has  included  such  assets  in 
determining  compliance  with  the  loan 
volume  tests  in  the  rule. 

Amortization 

Section  35.3(b)  of  the  rule  provides 
that  amortization  of  each  qualified 
agricultural  loan  be  computed  over  a 
period  not  to  exceed  seven  years  on  a 
quarterly,  straight-line  basis 
commencing  with  the  first  quarter  after 
the  charge-off,  so  that  each  loan  is  fully 
amortized  by  December  31, 1998.  Thus, 
loans  written  off  in  accounting  periods 
ending  prior  to  the  adoption  of  the  rule 
can  be  amortized  pro  rata  beginning 
with  the  Call  Repori  for  December  31. 
1987. 

Several  commenters  suggested  that 
the  bank,  rather  than  the  OCC,  decide 
whether  to  use  the  full  seven-year 
amortization  period.  One  commenter 
also  believes  that  adopting  the  pro  rata 
treatment  of  loans  written  down  prior  to 
adoption  of  the  rule  unfairly  penalizes 
banks  that  were  diligent  in  adjusting 
their  assets. 

Under  the  temporary  and  final  rule,  a 
bank  that  wishes  to  use  an  amortization 
schedule  shorter  than  the  maximum 
seven  years  can  apply  to  do  so.  The 
OCC  anticipates  that  a  seven-year 
schedule  will  be  the  normal  schedule, 
but  has  not  required  its  use.  The  OCCs 
decision  to  permit  the  use  of  a  shorter 
amortization  period  depends  upon  the 
applicant  bank's  financial  position  and 
is  not  likely  to  require  consideration  of 
any  extraordinary  issues. 

With  regard  to  adopting  a  pro  rata 
treatment  of  loans  written  down  prior  to 
adoption  of  the  rule,  the  OCC  does  not 
believe  banks  that  were  diligent  in 
adjusting  their  assets  are  penalized.  The 
technique  prescribed  reflects 
amortizations  as  though  the  program 
had  been  in  effect  from  the  first  year 
deferral  was  allowed.  Amortization  in 
this  manner  does  reduce  the  initial 
amount  of  deferred  losses  which  can  be 
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established,  but  it  also  reduces  the 
future  amortizations  which  must  be 
absorbed.  The  OCC  does  not  view  this 
as  a  penalty. 

Furthermore,  accepted  banking 
practice  and  Call  Report  instructions 
require  banks  to  record  a  loss  in  the 
period  it  becomes  apparent.  Banks 
which  had  losses,  but  declined  to 
recognize  them,  would  have  been  in 
contravention  of  proper  procedures. 
Therefore,  differences  in  the  actual 
occurrence  of  an  economic  loss  should 
be  a  much  greater  cause  of  different 
timing  patterns  in  loan  charge-offs  than 
differences  in  how  quickly  management 
elects  to  take  a  loss. 

Losses  Due  to  Agriculturally  Related 
Real  Estate  Sales  or  Reappraisals 

Section  35.3(a)(2)  of  the  temporary 
rule  allows  a  bank  to  amortize  any  loss 
reflected  in  its  financial  statements 
resulting  from  a  reappraisal  or  sale  of 
real  or  personal  property  it  acquired  in 
connection  with  a  qualified  agricultural 
loan  owned  on  January  1, 1983,  and  still 
held  on  November  9. 1987,  and  of  any 
additional  property  acquired  on  or 
before  December  31.  isiisi. 

Several  commenters  objected  to  the 
requirement  that  such  property  had  to 
be  held  on  November  9, 1987,  in  order 
for  any  losses  to  be  eligible  for 
amortizing.  Commenters  pointed  out 
that  neither  the  statute  nor  its  legislative 
history  explicitly  calls  for  ownership  of 
such  property  on  the  effective  date  of 
the  regulation.  The  commenters 
suggested  that  better  reference  dates 
might  be  the  date  the  loss  wus  actually 
recognized  or  the  date  the  legislation 
was  introduced,  passed  both  houses  of 
Congress,  or  signed.  One  commenter 
suggested  that  any  loss  on  such  property 
be  treated  in  the  same  manner  as  a  loss 
on  the  loan  it  secured,  that  is, 
amortization  should  be  allowed  at  least 
beginning  with  the  date  the  loss  was 
recognized  so  long  as  the  loss  is 
otherwise  an  eligible  loss. 

The  OCC  agrees  that  losses 
attributable  to  property,  acquired  as  the 
result  of  agricultural  lending,  are  as 
much  a  part  of  the  bank's  agricultural 
problem  as  the  original  loan  loss.  The 
intent  of  the  legislation  is  to  mitigate  the 
immediate  effect  of  those  losses. 
Therefore,  the  final  rule  provides  that 
losses  on  holding  or  selling  property  will 
be  treated  in  the  same  manner  as  losses 
on  agricultural  loans.  This  change  is  the 
only  substantive  change  in  the  final  rule. 

Furthermore,  CEBA  allows 
amortization  for  agricultural  loan  losses 
that  would  be  reflected  on  annual 
financial  statements  for  19B4-1991.  It 
also  allows  amortization  for  losses 
resulting  from  reappraisals  on 


agriculturally  related  other  property.  To 
ensure  that  losses  due  to  reappraisals 
are  treated  comparably  to  loan  losses, 
the  regulation  requires  that  losses  from 
reappraisals  that  the  bank  would  be 
required  to  reflect  on  financial 
statements  for  1983-1991  be  amortized 
within  seven  years  in  the  same  manner 
as  agricultural  loan  losses  generally,  i.e., 
they  must  be  fully  amortized  by  1998. 
For  the  same  reason,  the  regulation 
provides  that  losses  resulting  from 
reappraisals  after  1991  are  not  eligible 
for  amortization. 

"In  need  of  Capital  Restoration" 

The  language  in  the  statute  and 
legislative  history  of  the  provision 
indicate  that  Congress  intended  that 
only  banks  with  capital  in  need  of 
restoration  be  permitted  to  amortize 
losses.  Further,  it  intended  that  only 
banks  with  reasonable  prospects  for 
survival  be  permitted  to  amortize  losses. 
Section  35.5(b)  provides  that,  (1)  the 
current  capital  of  a  bank  wishing  to 
amortize  qualifying  losses  must  be  in 
need  of  restoration,  and  (2)  the  bank 
must  also  be  an  economically  viable, 
fundamentally  sound  institution.  These 
are  certainly  not  mutually  exclusive 
conditions.  A  bank  can  have  inadequate 
capital  due  to  a  variety  of  temporary 
problems  or  conditions  yet  also  have 
enough  underlying  demand  for  banking 
services  and  earning  capacity  to  restore 
capital  if  given  sufficient  time. 

Several  commenters  suggested  that 
this  section  is  too  restrictive  and  that 
any  bank  qualifying  as  an  agricultural 
bank  which  has  qualifying  agricultural 
losses  should  be  able  to  amortize  those 
losses  to  restore  capital  to  some  higher 
level  even  if  it  is  not  "in  need  of  capital 
restoration  for  regulatory  purposes. 

The  OCC  believes  most  agricultural 
banks  have  strong  capital  positions  and 
no  need  for  loss  deferral.  The  OCC 
further  believes  that  Congress  did  not 
intend  for  these  techniques  to  be  used  to 
artificially  maintain  unnecessarily  high 
levels  of  capital.  Congressional  intent 
seems  clear  in  that  the  statute  required, 
as  an  essential  condition  of  eligibility, 
the  submission  of  "a  plan  to  restore  its 
capital  *  *  *  to  a  level"  acceptable  to 
the  OCC.  If  capital  is  to  be  restored  to 
an  acceptable  level  it  must,  by 
definition,  not  already  be  at  an 
acceptable  level. 

Nevertheless,  whether  a  particular 
bank  is  "in  need  oF'  capital  restoration 
depends  on  its  particular  circumstances. 
Thus,  a  bank  might  be  deemed  "in  need 
of  capital  restoration  even  though  its 
capital  ratio  equals  or  exceeds  the 
minimum  capital  levels  prescribed  by  12 
CFR  Part  3.  Because  the  OCC  will  make 
the  determination  of  need  in  each  case. 


a  bank  applying  to  amortize  agricultural 
loans  should  include  a  statement  as  to 
why  it  is  "in  need  or*  capital 
restoration. 

EconomicaUy  Viable  and 
Fundamentally  Sound 

A  commenter  suggested  that  the 
requirement  that  a  bank  must  be 
economically  viable  and  fundamentally 
sound  to  be  eligible  is  unnecessary.  The 
OCC  believes  that  no  purpose  would  be 
served  by  allowing  a  non-viable  and 
hopelessly  unsound  institution  to 
temporarily  avoid  insolvency  through 
the  use  of  this  accounting  adjustment. 
The  legislative  history  of  the  statute 
supports  this  interpretation. 

A  commenter  also  expressed  concern 
over  the  conditions  surrounding  removal 
of  a  bank  from  the  program  once  it  has 
recovered  financially.  The  OCC  does  not 
intend,  as  a  matter  of  administrative 
practice,  to  remove  a  bank  from  the 
program  so  long  as  the  bank  continues 
to  meet  the  Conditions  on  Acceptance 
prescribed  in  the  regulation.  Therefore, 
once  a  loss  has  been  deferred  a  bank 
may  continue  to  amortize  it.  However, 
once  the  bank  has  recovered  sufficiently 
to  no  longer  meet  the  eligibility 
requirements,  because  it  is  no  longer  "in 
need  of  capital  restoration,  no  new 
losses  will  be  permitted  to  be  deferred. 

Other  Issues 

Evidence  of  Fraud 

Several  commenters  suggested  that 
the  regulation  clarify  what  constitutes 
evidence  of  fraud  that  would  disqualify 
a  loss  from  amortization. 

The  OCC  decided  not  to  list  elements 
constituting  fraud  in  the  regulation. 
Some  indicia  might  include  criminal 
referral  reports,  for  example,  but  the 
lack  of  such  a  report  will  not  preclude 
excluding  a  loan  if  evidence  of  fraud 
exists.  Normal  sources  of  information 
used  to  determine  whether  fraud  is 
present  should  include  information 
collected  in  the  examination  process,  as 
well.  The  OCC  will  use  a  case-by-case 
approach  and  will  allow  an  applying 
bank  an  opportunity  to  explain 
ambiguous  circumstances. 

CEO  Certification 

The  temporary  rule  required  a 
certification  by  the  bank's  chief 
executive  officer  that  there  is  no 
evidence  that  the  losses  resulted  from 
fraud  or  criminal  abuse.  One  commenter 
expressed  concern  over  this 
requirement,  in  that  it  is  not  generally 
possible  to  be  absolutely  certain  of 
every  circumstance  surrounding  every 
loan. 
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The  OCC  understands  this  reluctance 
and  therefore  a  specific  form  of 
certification  was  not  dictated  in  the 
temporary  or  final  regulation.  A 
certification  to  the  best  of  one's 
knowledge  and  belief  was  and  is 
permissible. 

Reference  to  Enforcement  Proceedings 

Several  commenters  suggested 
removing  references  to  enforcement 
proceedings  from  the  regulation.  The 
presence  of  such  references  affirms  that 
preexisting  conditions  or  problems 
typically  requiring  correction  by  an 
enforcement  action  will  be  monitored 
and  managed.  Such  references  will  not 
normally  create  information 
requirements  or  performance  obligations 
not  already  existing.  Accordingly,  the 
references  are  retained  in  the  final  rule. 

Compensation  Levels 

Several  commenters  also  suggested 
removing  references  to  compensation 
levels  from  the  regulation. 
Compensation  levels  are  typically  an 
integral  part  of  a  capital  plan.  As  with 
enforcement  actions,  the  presence  of 
such  references  in  the  rule  only  affirms 
that  the  program  will  be  managed  and 
monitored. 

Legal  Lending  Limit 

A  commenter  expressed  concern  over 
the  interrelationship  between  12  CFR 
32.8  and  the  agricultural  loan  loss 
amortization  program.  Banks  will  be 
permitted  to  use  the  restated  capital 
under  this  regulation  for  purposes  of 
computing  their  regular  legal  lending 
limit  under  §  32.3.  However,  the  OCC 
believes  it  would  be  inappropriate  to 
permit  a  bank  to  include  losses 
recapitalized  under  the  amortization 
program  is  computing  its  substitute 
lending  limit  under  §  32.8,  because  that 
would  e^ectively  give  such  losses 
double  weight.  In  many  cases,  this 
would  result  in  a  legal  lending  limit  far 
greater  than  the  bank  would  have  had  if 
it  had  not  suffered  the  agricultural 
losses.  Accordingly,  while  a  bank 
participating  in  the  loan  loss  deferral 
program  may  calculate  its  lending  limit 
under  either  section,  the  calculation  of 
capital  and  surplus  for  purposes  of  the 
alternative  lending  limit  under  §  32.8 
must  be  made  without  reference  to  the 
recapitalized  unamortized  losses 
permitted  under  this  program. 

Regulatory  Impact  Analysis 

Pursuant  to  section  3(g)(1)  of 
Executive  Order  12291  of  February  17. 
1981,  it  has  been  determined  that  this 
final  rule  does  not  constitute  a  "major 
rule"  within  the  meaning  of  the 


executive  order.  Consequently,  no 
regulatory  impact  analysis  is  necessary. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  5  U.S.C.  601  et  seq.),  the  OCC 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  final  rule 
have  been  submitted  to  and  approved 
by  the  Office  of  Management  and 
Budget  under  section  3504(h)  of  the 
Paperwork  Reduction  Act.  (OMB 
Control  No.  1557-0186).  The  estimated 
average  burden  associated  with  the 
collection  of  information  contained  in 
this  final  rule  is  15  hoiu^  per  respondent. 
The  burden  per  respondent  may  vary 
depending  on  individual  circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to:  Legislative  and  Regulatory  Analysis 
Division,  Office  of  the  Comptroller  of  the 
Currency.  490  L'Enfant  Plaza  E.,  SW.. 
Washington,  DC  20219  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  Attention 
Treasury  Desk  Officer. 

List  of  Subjects  in  12  CFR  Fart  35 

Banks.  Banking.  National  banks. 
Agriculture.  Amortization.  Loans.  Loss. 
Capital. 

Section-by-Section  Analysis 

A  number  of  clarifying  technical 
changes  and  the  following  material 
amendments  are  made  to  Part  35: 

Section  35.1    "Office"  is  changed  to 
"OCC"  here  and  everywhere  else  it 
appears  in  the  Part. 

Section  35.2    In  paragraph  (a),  the 
word  "national"  is  added. 

In  paragraphs  (a)(4)  (i)  and  (ii),  the 
phrase  "agriculturally  related  other 
property"  is  added. 

In  paragraph  (b),  a  new  paragraph  (2) 
has  been  added.  Old  paragraphs  (b)  (2) 
and  (3)  become  (b)  (3)  and  (4).  Also,  a 
reference  to  paragraph  (b)(3]  is  added  to 
new  paragraph  (b)(4). 

In  paragraph  (b)(4).  the  word 
"regulation"  is  removed  and  the  word 
"part"  is  substituted. 

A  new  paragraph  (c)  is  added.  Former 
paragraph  (c)  becomes  paragraph  (d). 

Section  35.3    Paragraphs  (a)  (1)  and 
(2)  are  revised  by  removing  the  word 
"year"  and  substituting  the  word 
"period".  Paragraph  (a)(2)  is  also  revised 
by  removing  "currently  owned  *  *  * 


prior  to  January  1. 1992"  and  substituting 
"agriculturally  related  other  property." 

Section  35.4    The  original  text  is 
revised  and  becomes  paragraph  (a).  A 
new  paragraph  (b)  is  added. 

Section  35.5    The  phrase  "of  this 
part"  is  removed.  In  paragraph  (c)  the 
term  "related  assets"  is  removed  and 
the  term  "agriculturally  related  other 
property"  is  substituted. 

Section  35.6    In  paragraph  (d).  the 
phrase  "agriculturally  related  other 
property"  is  substituted. 

Section  35.7    In  paragraph  (a),  the 
phrase  "other  related  assets"  is  removed 
and  the  phrase  "agriculturally  related 
other  property"  is  substituted.  The 
phrase  "reappraised  property"  is 
removed  from  paragraph  (b)(6)  and  the 
term  "agriculturally  related  other 
property"  is  substituted. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble.  Part  35  of  Chapter  I  of  Title  12 
of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  35— AGRICULTURAL  LOAN 
LOSS  AMORTIZATION 

Sec. 

35.1  Authority  and  OMB  control  number. 

35.2  Dennitions. 

35.3  Loss  amortization  and  reappraisal. 

35.4  Accounting  for  amortization. 

35.5  Eligibility. 

35.6  Conditions  on  acceptance. 

35.7  Submission  of  proposals. 

35.8  Revocation  of  eligibility. 
Authority:  12  U.S.C.  1823(j)  and  93a. 

§  35.1    Autttority  and  OMB  control  number. 

(a)  Authority.  This  part  is  issued  by 
the  Office  of  the  Comptroller  of  the 
Currency  ("OCC")  pursuant  to  12  U.S.C. 
1823(j)  and  12  U.S.C.  93a. 

(b)  OMB  control  number.  The 
collection  of  information  requirements 
contained  in  this  regulation  were 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  1557- 
0186. 

§35.2    Definition*. 
For  purposes  of  this  part: 
(a)  "Agricultural  Bank"  means  a 

national  bank — 

(1)  The  deposits  of  which  are  insured 
by  the  Federal  Deposit  Insurance 
Corporation; 

(2)  Which  is  located  in  an  area  of  the 
country  the  economy  of  which  is 
dependent  on  agriculture; 

(3)  Which  has  total  assets  of 
$100,000,000  or  less  as  of  the  most  recent 
Report  of  Condition;  and 

(4)  Which  has — 

(i)  At  least  25  percent  of  its  total  loans 
in  qualified  agricultural  loans  and 
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agriculturally  related  other  property,  as 
defined  below;  or 

(ii)  Less  than  25  percent  of  its  total 
loans  in  qualified  agricultural  loans  and 
agriculturally  related  other  property,  but 
which  bank  the  OCC  has  recommended 
to  the  Federal  Deposit  Insurance 
Corporation  for  eligibility  under  this 
part. 

(b)  "Qualified  Agricultural  Loans" 
means: 

(1)  Loans  qualifying  as  "loans  to 
finance  agricultural  production  and 
other  loans  to  farmers"  or  as  "loans 
secured  by  farm  land"  for  purposes  of 
Schedule  RC-C  of  the  FFIEC 
Consolidated  Reports  of  Condition  and 
Income  or  such  other  comparable 
schedule  that  may  be  in  effect; 

(2)  Loans  secured  by  farm  machinery: 

(3)  Other  loans  or  leases  that  a  bank 
proves  to  be  sufficiently  related  to 
agriculture  for  classification  as  an 
agricultural  loan  by  the  OCC;  and 

(4)  The  remaining  unpaid  balance  of 
any  loans,  as  described  in  paragraphs 
(b)  (1),  (2)  and  (3)  of  this  section,  that 
have  been  charged  off  since  January  1, 
1984.  and  that  qualify  for  deferral  under 
this  part. 

(c)  "Agriculturally  related  other 
property"  means  any  property,  real  or 
personal,  that  a  bank  owned  on  January 
1, 1983,  and  any  such  additional 
property  that  it  acquires  prior  to  January 
1, 1992,  in  connection  with  a  qualified 
agricultural  loan.  For  purposes  of 

§§  35.2(a)(4](i]  and  35.6(d]  the  value  of 
such  property  includes  amounts 
previously  charged-off. 

(d)  "Accepting  Official"  means  the 
head  of  the  appropriate  supervisory 
office  designated  by  the  OCC  for  the 
applicant  bank. 

§  35.3    Loss  amortization  and  reappraisal. 

(a)  Provided  that  there  is  no  evidence 
that  the  loss  resulted  from  fraud  or 
criminal  abuse  on  the  part  of  the  bank, 
its  officers,  directors,  or  principal 
shareholders,  a  bank  that  has  been 
accepted  under  this  part  may,  in  the 
manner  described  below,  amortize  on  its 
Reports  of  Condition  and  Income: 

(1)  Any  loss  on  any  qualified 
agricultural  loan  reflected  in  a  bank's 
annual  financial  statements  for  any 
period  between  and  including  1984  and 
1991:  and 

(2)  Any  loss  reflected  in  a  bank's 
financial  statements  for  any  period 
between  and  including  1983  and  1991 
resulting  from  a  reappraisal  or  sale  of 
agriculturally  related  other  property. 

(b)  Amortization  under  this  section 
shall  be  computed  over  a  period  not  to 
exceed  seven  years  on  a  quarterly 
straight-line  basis  commencing  in  the 
first  quarter  after  the  loss  was  or  is 


charged-off  so  as  to  be  fully  amortized 
not  later  than  December  31, 1998. 

§  35.4    Accounting  for  amortization. 

(a)  General  rule.  Any  bank  which  is 
permitted  to  amortize  losses  in 
accordance  with  §  35.3,  above,  may 
restate  its  capital  and  other  relevant 
accounts  and  account  for  future 
authorized  deferrals  and  amortizations 
in  accordance  with  the  instructions  to 
the  FFIEC  Consolidated  Reports  of 
Condition  and  Income.  Any  resulting 
increase  in  the  capital  account  shall  be 
included  in  primary  capital  under  §  3.100 
of  this  chapter. 

(b)  Relationship  with  the  substitute 
lending  limit.  Unamortized  losses  on 
loans  and  other  assets,  which  are 
capitalized  under  this  rule  for 
agricultural  loan  loss  amortization,  are 
not  to  be  included  in  capital  for  the 
purpose  of  calculating  the  substitute 
lending  limit  under  §  32.8  of  this  chapter. 

§35.5    Eligibility. 

A  proposal  submitted  in  accord  with 
§  35.7  shall  be  accepted,  subject  to  the 
conditions  described  in  §  35.6,  if  the 
Accepting  Official  finds  that: 

(a)  The  proposing  bank  is  an 
agricultural  bank; 

(b)  The  proposing  bank's  current 
capital  is  in  need  of  restoration,  but  the 
bank  remains  an  economically  viable, 
fundamentally  sound  institution: 

(c)  There  is  no  evidence  that  fraud  or 
criminal  abuse  by  the  bank  or  its 
officers,  directors  or  principal 
shareholders  led  to  significant  losses  on 
qualified  agricultural  loans  and 
agriculturally  related  other  property; 
and 

(d)  The  proposing  bank  has  submitted 
a  capital  plan  approved  by  the  OCC  or 
the  Accepting  Official  that  will  restore 
its  capital  to  an  acceptable  level. 

§  35.6    Conditions  on  acceptance. 

All  acceptances  of  proposals  shall  be 
subject  to  the  following  conditions: 

(a)  The  bank  shall  fully  adhere  to  the 
approved  capital  plan  and  shall  obtain 
the  prior  approval  of  the  Accepting 
Official  for  any  modifications  to  the 
plan; 

(b)  With  respect  to  each  asset  subject 
to  loss  deferral  under  the  program,  the 
bank  shall  maintain  accounting  records 
adequate  to  document  the  amount  and 
timing  of  the  deferrals,  repayments  and 
amortizations; 

(c)  The  financial  condition  of  the  bank 
shall  not  deteriorate  to  the  point  where 
it  is  no  longer  a  viable,  fundamentally 
sound  institution; 

(d)  The  bank  agrees  to  make  a 
reasonable  effort,  consistent  with  safe 
and  sound  banking  practices,  to 


maintain  in  its  loan  portfolio  a 
percentage  of  agricultural  loans, 
including  agriculturally  related  other 
property,  not  lower  than  the  percentage 
of  such  loans  in  its  loan  portfolio  on 
January  1, 1986:  and 

(e)  The  bank  agrees  to  provide  the 
Accepting  Official,  upon  request,  with 
such  information  as  the  Accepting 
Official  deems  necessary  to  monitor  the 
bank's  amortization,  its  compliance  with 
conditions,  and  its  continued  eligibility. 

§  35.7    Submission  of  proposals. 

(a)  A  bank  wishing  to  amortize  losses 
on  qualified  agricultural  loans  or 
agriculturally  related  other  property 
shall  submit  a  proposal  to  the 
appropriate  Accepting  Official. 

(b)  The  proposal  shall  contain  the 
following  information: 

(1)  Name  and  address  of  the  bank: 

(2)  Information  establishing  that  the 
bank  is  located  in  an  area  the  economy 
of  which  is  dependent  on  agriculture; 
such  as  a  description  of  the  bank's 
location,  dominant  lines  of  commerce  in 
its  service  area,  and  any  other 
information  the  bank  believes  will 
support  the  contention  that  it  is  located 
in  such  area: 

(3)  A  copy  of  the  bank's  most  recent 
Reports  of  Condition  and  Income; 

(4)  If  the  Reports  of  Condition  and 
Income  fail  to  show  that  at  least  25 
percent  of  the  bank's  total  loans  are 
qualified  agricultural  loans,  the  basis 
upon  which  the  bank  believes  that  it 
should  be  declared  eligible  to  amortize 
losses; 

(5)  A  capital  plan  demonstrating  that 
the  bank  will  achieve  an  acceptable 
capital  level  not  later  than  the  end  of  the 
bank's  amortization  period.  The  plan 
should  provide  for  a  realistic 
improvement  in  the  bank's  capital  over 
the  course  of  the  bank's  amortization 
period  from  earnings  retention,  capital 
injections,  or  other  sources.  It  should 
also  include  specific  information 
regarding  dividend  levels,  compensation 
to  directors,  executive  officers  and 
individuals  who  have  a  controlling 
interest  and  their  related  interests,  and 
payments  for  services  or  products 
furnished  by  affiliated  companies; 

(6)  A  list  of  the  loans  and 
agriculturally  related  other  property 
upon  which  the  bank  proposes  to  defer 
loss,  including  for  each  such  loan  or 
property  the  following  information: 

(i)  The  name  of  the  borrower,  the 
amount  of  the  loan  that  resulted  in  the 
loss,  and  the  amount  of  the  loss: 

(ii)  The  date  on  which  the  loss  was 
declared;  and 
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(iii)  The  basis  upon  which  the  loss 
resulted  from  a  qualified  agricultural 
loan. 

(7)  A  certification  by  the  bank's  chief 
executive  officer  that  there  is  no 
evidence  that  the  losses  resulted  from 
fraud  or  criminal  abuse  by  the  bank,  its 
officers,  directors,  or  principal 
shareholders: 

(8)  A  copy  of  a  resolution  by  the 
bank's  Board  of  Directors  authorizing 
submission  of  the  proposal:  and 

(9)  Such  other  information  as  the 
Accepting  Official  may  require. 

§35.8    RevocatktnofflllglbWty. 

The  failure  to  comply  with  any 
condition  in  an  acceptance  or  the  capital 
restoration  plan  is  grounds  for 
revocation  of  acceptance  for  loss 
amortization  and  for  an  administrative 
action  against  the  bank  under  12  U.S.C. 
1818(b].  Additionally,  acceptance  of  a 
bank  for  loss  amortization  will  not 
foreclose  any  administrative  action 
against  the  bank  that  the  OCC  may 
deem  appropriate. 

Date:  July  19, 1966. 
Robert  L.  Claike, 

Comptroller  of  tlie  Currency. 

|FR  Doc.  88-16684  Filed  7-27-88;  8:45  pm] 
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Customs  Service 

19  CFR  Part  10 
(T.D.  8S-451 

Customs  Regulations  Amendment 
Concerning  Reciprocai  Priviieges 
Extended  To  Aircraft  of  Japan 

agency:  Customs  Service,  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  by  changing  the 
list  of  countries  whose  aircraft  are 
exempt  from  the  payment  of  Customs 
duties  and  internal  revenue  taxes  on 
supplies  and  equipment  withdrawn  from 
Customs  or  internal  revenue  custody  for 
use  by  aircraft.  The  amendment 
indicates  that  aircraft  of  Japanese 
registry  are  no  longer  entitled  to  free 
withdrawal  of  ground  support 
equipment. 

Prior  to  1986,  Japan  had  been 
extending  aircraft  of  U.S.  registry 
exemption  privileges  in  connection  with 
international  commercial  operations 
which  were  substantially  reciprocal  to 
those  exemption  privileges  the  U.S. 
provided  to  aircraft  of  foreign  registry 
by  sections  309  and  317  of  the  Tariff  Act 
of  1930,  as  amended.  Accordingly,  the 
Customs  Regulations  provided  that 
aircraft  of  Japanese  registry  were 


entitled  to  free  withdrawal  privileges. 
However,  the  Department  of  Commerce 
has  informed  Customs  that  Japan  is  no 
longer  extending  the  exemption 
privileges  to  ground  support  equipment 
of  U.S.  aircraft.  Accordingly,  the  U.S. 
will  no  longer  exempt  aircraft  of 
Japanese  registry  from  the  payment  of 
duties  and  taxes  when  their  ground 
support  equipment  is  withdrawn  from 
Customs  or  internal  revenue  custody. 
EFFECTIVE  DATE:  July  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Rosoff,  Entry  Rulings  Branch, 
(202)  566-6040. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  309  and  317,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1309  and 
1317),  provide  that  foreign-registered 
aircraft  engaged  in  foreign  trade  may 
withdraw  articles  of  foreign  or  domestic 
origin  for  use  as  supplies  (including 
equipment),  ground  equipment, 
maintenance  or  repair  of  the  aircraft 
from  Customs  or  internal  revenue 
custody  without  the  payment  of 
Customs  duties  and/or  internal  revenue 
taxes.  This  privilege  is  granted  if  the 
Secretary  of  Commerce  finds  and 
advises  the  Secretary  of  the  Treasury, 
that  the  country  in  which  the  foreign 
aircraft  is  registered  allows 
substantially  reciprocal  privileges  to 
U.S.  registered  aircraft.  Section  10.59(f), 
Customs  Regulations  (19  CFR  10.59(f)), 
lists  those  countries  whose  aircraft  have 
been  found  to  be  entitled  to  these 
privileges. 

By  virtue  of  the  authority  vested  in  the 
President  by  section  5  of  the  Act  of  May 
28, 1908,  35  Stat.  425,  as  amended  (46 
U.S.C.  104),  the  President  has  delegated 
the  authority  to  issue  this  list  of  nations 
to  the  Secretary  of  the  Treasury  by  E.O. 
10289,  September  17. 1951.  By  Treasury 
Department  Order  165-25.  the  Secretary 
of  the  Treasury  delegated  authority  to 
the  Commissioner  of  Customs  to 
prescribed  regulations  relating  to 
§  10.59(f)  and  other  sections  of  the 
Customs  Regulations  relating  to  lists  of 
countries  entitled  to  preferential 
treatment  in  Customs  matters  because 
of  reciprocal  privileges  accorded  to 
vessels  and  aircraft  of  the  U.S. 
Subsequently,  by  Customs  Delegation 
Order  No.  66  (T.D.  82-201).  dated 
October  13. 1982,  the  Commissioner 
delegated  authority  to  amend  these 
sections  to  the  Assistant  Commissioner 
(Commercial  Operations),  who 
redelegated  this  authority  to  the 
Director,  Office  of  Regulations  and 
Rulings,  who  then  redelegated  it  to  the 
Chief.  Regulations  and  Disclosure  Law 
Branch. 


In  accordance  with  19  U.S.C.  1309(d). 
the  Secretary  of  Commerce  previously 
found,  and  advised  the  Secretary  of  the 
Treasury  that  Japan  allowed  privileges 
substantially  reciprocal  to  those 
provided  for  in  19  U.S.C.  1309  and  1317 
to  aircraft  registered  in  the  U.S.  and 
engaged  in  foreign  trade.  Therefore,  by 
T.D.  53550,  Japan  was  listed  in  §  10.59(f). 
Customs  Regulations  and  corresponding 
privileges  were  extended  to  aircraft 
registered  in  Japan  engaged  in  foreign 
trade. 

The  Commerce  Department  has  not 
determined,  and  conveyed  to  the 
Customs  Service,  that  Japan  no  longer 
exempts  ground  support  equipment  of 
aircraft  of  U.S.  registry  from  taxes  and 
duties.  The  finding  became  effective  on 
August  1, 1986.  This  document  amends 
§  10.59(f).  Customs  Regulations  (19  CFR 
10.59(f)).  by  changing  the  list  of 
countries  whose  aircraft  are  exempt 
from  the  payment  of  Customs  duties  and 
internal  revenue  taxes  on  suppliers  and 
equipment  withdrawn  from  Customs  or 
internal  revenue  custody  for  use  by 
aircraft  to  indicate  that  Japan  has 
discontinued  its  exemption  regarding 
ground  support  equipment. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  defined  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  section 
605(b)  of  the  Regulation  Flexibility  Act 
(Pub.  L.  96-354,  5  U.S.C.  601.  et  seq.),  it  is 
certified  that  the  change  set  forth  in  this 
document  will  not  have  a  significant 
economic  impact  on  any  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

Because  the  subject  matter  of  this 
document  does  not  constitute  a 
departure  from  established  policy  or 
procedures  but  merely  announces  the 
recision  of  a  previously  granted 
exemption  for  which  there  is  a  statutory 
basis,  it  has  been  determined,  pursuant 
to  5  U.S.C.  553(b)(B).  that  notice  and 
public  procedure  thereon  are 
unnecessary.  As  Japan  has  been  found 
by  the  Department  of  Commerce  to  have 
discontinued  its  exemption  privileges 
reagarding  ground  support  equipment  in 
1986.  a  delayed  effective  date  is  not 
appropriate. 
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Drafting  Information 

The  principal  author  of  this  document 
was  Lee  H.  Kramer,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  Customs 
Headquarters.  However,  personnel  from 
other  Customs  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  10 

Customs  duties  and  inspection. 
Imports,  Exports.  Oil  imports,  Petroleum. 

Amendment  To  The  Regulations 

Part  10,  Customs  Regulations  (19  CFR 
Part  10).  is  amended  as  set  forth  below: 

PART  10— ARTICLES  CONDTHONALLY 
FREE.  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
Part  10  and  specific  relevant  authority 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202. 14B1. 1484. 
149011623, 1624. 

*  *  *  *  « 

2.  Section  10.59  also  issued  under  19 
U.S.C.  1309, 1317. 


§10.59    [Amended] 

2.  In  the  list  of  countries  in  §  ia59(f), 
the  listing  for  Japan  is  amended  by 
adding  ",  88-45"  under  the  column 
marked  "Treasury  Decision(s)"  and  by 
adding  "not  applicable  to  ground 
support  equipment  as  of  August  1, 1986" 
in  the  column  marked  "Exceptions  if 
any.  as  noted — ". 

Dated:  July  22, 1988. 

Kathiyn  C.  Peterson, 

Chief,  Rpgulations  and  Disclosure  Law 
Branch. 

|FR  Doc.  88-17000  Filed  7-27-88:  8:45  am] 

BItLINO  CODE  4«2IMI2-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 

I  Docket  No.  82F-0295] 

Food  Additives  Permitted  For  Direct 
Addition  To  Food  For  Human 
Consumption;  Acesulfame  Potassium 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
w     food  additive  regulations  to  provide  for 
the  safe  use  of  acesulfame  potassium  as 
a  nonnutritive  sweetener.  This  action 


responds  to  a  petition  filed  by  American 

Hoechst  Corp. 

DATES:  Effective  July  28, 1988;  objections 

and  requests  for  hearing  by  August  29, 

1988.  The  Director  of  the  Office  of  the 

Federal  Register  approves  the 

incorporation  by  reference  of  certain 

publications  at  21  CFR  172.800(b) 

effective  July  28, 1988. 

ADDRESS:  Written  objections  may  be 

sent  to  the  Dockets  Management  Branch 

(HFA-305),  Food  and  Drug 

Administration,  Rm.  4-62.  5600  Fishers 

Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  J.  McLaughlin.  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-330). 

Food  and  Drug  Administration.  200  C 

Street  SW..  Washington.  DC  20204.  202- 

472-5740. 

SUPPLEMENTARY  INFORMATION: 
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L  Summary  of  the  Petition 

In  a  notice  published  in  the  Federal 
Register  of  October  15. 1982  (47  FR 
46139).  FDA  announced  that  a  peitition 
(FAP  2A3659)  has  been  filed  by 
American  Hoechst  Corp.  (now  Hoechst 
Celanese  Corp.).  Route  202-206  North. 
Somerville,  NJ  08876.  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  acesulfame 
potassium  (potassium  salt  of  6-methyl- 
1.2,3-oxathiazine-4(3//)-one-2,2-dioxide) 
as  a  nonnutritive  sweetener. 

Acesulfame  potassium  has  also  been 
called  "acesulfame  K"  or  "acetosulfam." 
and  is  a  derivative  of  acetoacetic  acid.  It 
can  be  manufactured  by  reacting  tert- 
butyl  acetoacetate  with  fluorosulfonyl 
isocyanate.  The  reaction  product  is 
converted  to  an  amide  which  is  then 
cyclized  with  concomitant  removal  of 
fluoride  and  formation  of  the  potassium 
salt.  The  sweetener  is  water  soluble  and 
is  stable  at  normal  temperatures  and 
moderate  pH.  It  is  approximately  200 
times  sweeter  than  sucrose  based  on 
comparison  to  a  3  percent  aqueous 
solution  of  sucrose. 

This  petition  has  requested  the  use  of 
acesulfame  potassium  as  a  table-top 
sweetener  and  as  an  ingredient  in 
chewing  gum.  confections,  hard  candy, 
soft  candy,  and  dry  bases  for  beverages, 
instant  coffee  and  tea,  gelatins, 
puddings,  pudding  desserts,  and  dairy 
product  analogs.  In  this  final  rule,  the 
agency  is  listing  all  of  the  requested 


uses  except  confections,  hard  candy, 
and  soft  candy.  Before  acting  on  these 
uses,  FDA  must  first  consider  further 
whether  acesulfame  potassium  or  other 
nonnutritive  sweeteners  can  be  listed 
for  use  in  confectionary  under  section 
402(d)(3)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  342(d)(3)). 
Section  402(d)(3)  bars  the  use  of  any 
nonnutritive  substance  in  confectionary, 
unless  the  subtance  is  used  for  some 
practical  functional  purpose  and  does 
not  promote  deception  of  the  consumer. 
In  interpreting  section  402(dK3),  the 
agency's  position  has  been  that  the  use 
of  nonnutritive  artificial  sweeteners  in 
confectionary  for  the  purpose  of  caloric 
reduction  is  not  a  practical  functional 
purpose.  The  agency  is  reexamining  this 
interpretation. 

The  petitioner  submitted  a  series  of 
toxicity  studies  concerned  with  the 
safety  of  acesulfame  potassium.  These 
include  studies  on  reproduction  in  rats 
and  rabbits,  teratology  in  rats,  and 
mutagenicity.  There  are  reports  on 
metabolism,  kinetics,  distribution,  and 
elimination  studies  using  rats,  pregnant 
rats,  dogs,  pigs,  and  humans.  There  are 
also  various  pharmacological 
investigations  and  a  study  in  rats  with 
artificially  induced  diabetes.  There  are 
reports  from  studies  done  concerning 
acute  toxicity,  subchronic  toxicity, 
chronic  toxicity,  and  potential 
carcinogenicity. 

Data  from  four  long-term  studies  were 
submitted.  One  is  a  2-year  toxicity  study 
in  beagle  dogs  in  which  groups  of  four 
male  and  four  female  dogs  were  fed  0. 
90,  300,  or  900  milligrams  per  kilogram  of 
acesulfame  potassium  in  their  diet. 
Another  is  a  carcinogenicity  study  in 
Swiss  mice.  Diets  containing  0, 0.3, 1.0. 
or  3.0  percent  of  the  test  compound  were 
fed  to  groups  containing  100  male  and 
100  female  mice.  There  are  two  long- 
term  studies  in  rats;  both  are  chronic 
toxicity  and  carcinogenicity  studies  with 
in  utero  exposure.  In  each  case.  0.  0.3, 
1.0.  or  3.0  percent  acesulfame  potassium 
in  the  diet  was  fed  to  groups  containing 
60  females  and  60  males.  The  first  rat 
study  was  conducted  with  the  CIVO- 
bred  Wistar  strain.  The  second  rat  study 
used  CPB-WU  Wistar  rats.  The  agency 
discusses  its  evaluation  of  these  studies 
below. 

II.  Evaluation  Of  The  Petition 

A.  Estimated  Daily  Intake 

In  determining  whether  the  proposed 
use  of  an  additive  is  safe,  FDA 
considers  whether  an  individual's 
estimated  daily  intake  of  the  additive 
will  be  less  than  the  acceptable  daily 
intake  established  from  safety  data.  The 
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agency  determines  the  estimated  daily 
intake  for  various  age  groups  by  making 
projections  based  oti  the  amount  of 
additive  proposed  for  use  in  particular 
foods  and  on  data  about  the 
consumption  levels  of  each  particular 
food.  The  use  levels  of  acesulfame 
potassium  considered  by  the  agency  to 
estimate  consumer  exposure  are 
supported  by  analytical  data  and  taste 
panel  testing  reported  in  the  petition. 
The  petitioner  also  submitted  survey 
information  on  the  consumption  of  the 
food  types  for  which  use  of  acesulfame 
potassium  was  requested  (Ref.  1). 
The  agency  commonly  uses  the 
estimated  daily  intake  for  the  90th 
percentile  consumer  of  a  food  additive 
as  a  measure  of  high  chronic  exposure 
because  that  level  of  consumption  is 
significantly  above  the  intake  of  the 
average  consumer,  thus  providing  an 
added  margin  of  safety  with  respect  to 
the  acceptable  daily  intake  for  those 
individuals  who  regularly  consume  food 
containing  the  additive.  For  the 
requested  food  uses  of  acesulfame 
potassium,  the  agency  has  determined 
the  90th  percentile  estimated  daily 
intake  to  be  1.6  milligrams  per  kilogram 
of  body  weight  (for  further  details  on 
this  estmate  see  Ref.  1). 

B.  Safety  Studies 

The  metabolism  studies  of  acesulfame 
potassium  revealed  no  evidence  that 
this  substance  is  metabolized.  The 
reproduction  and  teratology  studies 
produced  no  evidence  of  compound- 
related  teratogenic  or  adverse 
reproductive  effects.  The  mutagenicity 
studies  did  not  indicate  any  genotoxic 
effects  from  acesulfame  potassium. 
None  of  the  various  short-term  studies 
showed  any  untoward  adverse  effects 
from  acesulfame  potassium.  The  2-year 
toxicity  study  in  beagle  dogs  did  not 
show  any  toxic  effects  associated  with 
the  consumption  of  acesulfame 
potassium. 

For  the  carcinogenicity  study  in  mice, 
the  petitioner  had  a  consulting 
pathologist,  as  well  as  the  testing 
laboratory,  review  the  data  and 
microslides.  The  testing  laboratory,  the 
consulting  pathologist,  and  the  agency 
all  concluded  that  the  data  did  not 
reveal  any  association  between 
neoplasms  and  use  of  the  substance,  or 
between  any  other  adverse  effects  and 
use  of  the  substance  (Ref.  2). 
Lymphocytic  leukemia  was  reported  as 
increased  in  the  high-dose  female  mice, 
but  the  incidences  were  within  the  range 
of  spontaneous  incidences  with  this 
strain  in  the  laboratory.  The  control, 
low-,  and  mid-dose  groups  had 
incidences  of  1  percent  and  the  high- 
dose  group  had  4  percent  incidence.  The 


historical  control  groups  from  eight 
other  studies  at  this  testing  laboratory 
had  an  overall  incidence  of  5.2  percent. 
In  rodent  studies,  lymphocytic  leukemia 
should  more  properly  be  considered 
within  the  context  of  the  other 
lymphoreticular  neoplasms  such  as 
lymphosarcoma  and  reticulum  cell 
sarcoma  (Ref.  3)  instead  of  separately  as 
was  done  here.  The  agency  concludes 
that  there  was  no  increase  in  neoplastic 
disease  of  the  lymphoreticular  system  in 
mice  due  to  treatment  with  acesulfame 
potassium.  FDA  also  finds  that  this 
study  met  the  minimum  standards  of 
testing  for  length  of  treatment  and 
degree  of  survival. 

For  the  first  of  the  two  long-term  rat 
studies  submitted,  the  testing  laboratory 
stated  that  the  results  showed  a  slightly 
higher  incidence,  and  a  somewhat 
earlier  appearance,  of  lymphoreticular 
pulmonary  neoplasms  (reticulm  cell 
sarcomas)  in  the  mid-  and  high-dose 
groups  of  both  male  and  female  rats 
than  in  the  concurrent  control  group. 
The  laboratory  discussed  several 
reasons  to  support  its  conclusion  that 
these  effects  were  not  caused  by 
treatment. 

The  agency  concludes  that  this  study, 
is  inadequate  to  demonstrate  safety  and 
does  not  establish  a  carcinogenic  effect 
of  acesulfame  potassium  (Refs.  2  and  4). 
A  major  deficiency  in  the  study  is  the 
fact  that  only  20  of  the  60  rats  in  the 
control  and  high  dose  groups  were 
subject  to  a  complete  histopathological 
examination,  thereby  limiting  the  proper 
interpretation  of  the  results  of  the  study. 
Moreover,  the  presence  of  extensive, 
severe  chronic  respiratory  disease  in  the 
lungs  of  rats  of  all  groups  confounded 
diagnosis  and  interpretation  of  lung 
lesions  in  these  animals.  Generally, 
reticulum  cell  sarcomas  in  most  strains 
of  rats  arise  from  lymph  nodes  and 
disseminated  to  many  organs  (Ref.  5). 
However,  in  the  CIVO-bred  Wistar  rats, 
the  occurrence  of  reticulum  cell 
sarcomas  in  the  lung  seems  to  be  linked 
with  the  presence  of  chronic  respiratory 
disease  (Ref.  5).  These  neoplasms  in  the 
CIVO  strain  are  generally  localized  in 
the  lungs  and  do  not  disseminate  to 
other  organs  or  tissues.  Reticulum  cell 
sarcomas  are  known  to  occur 
spontaneously  in  this  strain  of  rat: 
incidences  as  high  as  32  percent  had 
been  reported  in  untreated  CIVO-bred 
Wistar  rats  (Ref.  2).  These  findings  on 
the  lymphoreticular  neoplasms  observed 
in  treated  and  control  rats  from  this 
study  reinforce  the  agency's  judgment 
that  these  neoplasms  were  not  caused 
by  acesulfame  potassium  treatment  and 
that,  therefore,  the  study  is  inadequate 
and  does  not  provide  a  basis  for 


assessing  the  carcinogenicity  of  the 
compound. 

Because  the  first  study  was  not 
adequate  for  the  safety  evaluation  of  a 
prospective  food  additive,  a  second 
long-term  rai  stuuy  was  conducted.  In 
the  original  report  by  the  testing 
laboratory  on  this  study,  submitted  with 
the  initial  petition,  tissues  from  some  of 
the  animals  were  reviewed  by  the  study 
pathologist  of  the  performing  laboratory 
and  the  remainder  were  reviewed  by  a 
consulting  pathologist.  This  division  of 
labor  resulted  in  inconsistencies  in  the 
diagnostic  criteria  applied  to  the 
observations  reported  in  the  study. 
Although  the  data  appeared  to  show 
treatment-related  differences  in  a  few  of 
the  observations,  these  were 
subsequently  found  to  be  due  to  the 
different  way  categories  of  lesions  were 
summarized.  This  was  shown  when  the 
petitioner,  in  response  to  the  agency's 
request  for  more  detailed  and  explicit 
listings  of  the  results  of  the  study,  had 
all  the  data  and  microscopic  slides 
reviewed  by  a  consulting  pathologist, 
who  prepared  a  new  report. 

After  a  comprehensive  review  of  the 
data  from  this  second  study,  the  agency 
has  concluded  that  it  is  adequate  for  the 
safety  evaluation  of  a  food  additive  and 
that  there  is  no  association  between  the 
occurrence  of  neoplasms  and  treatment 
with  acesulfame  potassium  (Ref.  2). 
Moreover,  these  rats  did  not  show 
lymphoreticular  neoplasms  in  the  lungs 
or  lymphoreticular  disease  in  any  other 
organs  that  could  be  ascribed  to 
treatment.  The  highest  level  fed.  3 
percent  of  the  diet,  produced  no  adverse 
toxic  effects. 

Among  the  issues  in  the  initial  review 
that  received  attention  were  differences 
in  incidence  of  mammary  gland 
neoplasms  in  the  female  rats.  Most  of 
the  mammary  tumors  were 
fibroadenomas:  there  incidences  in  the 
female  rats  were:  Control  group — 17  of 
56  rats  examined  (30.4  percent);  0.3 
percent  test  compound — 26  of  60  (43.3 
percent):  1.0  percent  test  compound — 28 
of  59  (47.5  percent):  3.0  percent  test 
compound— 28  of  59  (47.5  percent)  (Ref. 
6).  The  mammary  gland  neoplasms  other 
than  fibroadenomas  were  few  in  number 
and  were  distributed  randomly  among 
the  different  groups.  The  incidences  of 
mammary  gland  hyperplasia  were 
similar  and  uniformly  high  in  all  groups 
of  treated  famales  and  in  the  control 
females.  Thus,  the  occurrence  of 
mammary  gland  hyperplasia  was 
unrelated  to  treatment  with  acesulfame 
potassium. 

The  agency  concludes  that  there  was 
no  association  between  the  occurrence 
of  mammary  gland  neoplasms  and 
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treatment  with  acesulfame  potassium. 
This  conclusion  is  based  on  the 
following: 

(1)  Fibroadenomas  are  a  common  old 
age  tumor  in  this  strain  of  rats  and  their 
incidence  is  variable. 

(2)  The  incidence  of  mammary 
Hbroadenomas  in  female  control  rats 
from  seven  comparable  studies, 
performed  at  this  testing  laboratory 
around  the  same  time  period  as  the 
acesulfame  potassium  study,  is  250  of 
452  or  55.3  percent  (Ref.  6).  This 
incidence  is  higher  than  the  incidences 
for  any  of  the  treated  groups  in  the 
acesulfame  potassium  study  and  is 
much  higher  than  that  for  the  concurrent 
control  group.  The  concurrent  control 
group  had  an  unusually  low  incidence  of 
these  tumors. 

(3)  In  the  treated  groups,  the  lack  of  a 
dose  response  in  incidences  of 
fibroadenomas,  as  well  as  of  all 
mammary  tumors  and  of  hyperlasia,  is 
evidence  that  there  is  not  a  treatment- 
related  effect  of  the  sweetener  on  the 
incidence  of  fibroadenomas. 

(4)  There  was  no  evidence  of 
progressive  stages  of  mammary  gland 
neoplasms  (hyperplasia  to  malignant 
neoplasms]  that  would  indicate  a 
treatment-related  induction  of  tumors. 

The  reproduction  and  teratology 
studies,  and  the  long-term  safety  studies 
did  not  show  any  toxic  effects  due  to 
treatment  with  acesulfame  potassium. 
From  the  highest  feeding  level  in  the 
long-term  rat  study,  3  percent 
acesulfame  potassium,  the  agency,  using 
a  100-fold  safety  factor,  finds  that  the 
acceptable  daily  intake  in  15  milligrams 
per  kilogram  body  weight.  This 
acceptable  daily  intake  level  is  well 
above  the  expected  intake  for  the  food 
uses  requested. 

III.  Comments 

The  Center  for  Science  in  the  Public 
Interest  (CSPI),  a  consumer  advocacy 
group,  wrote  to  the  agency  to  express  its 
concerns  about  the  testing  and  safety  of 
this  sweetener,  and  included  a  copy  of  a 
newsletter  article  it  had  published  on 
this  subject.  Several  individuals  also 
wrote  to  the  agency  echoing  the 
concerns  in  the  newsletter  article.  CSPI 
urged  that  FDA  not  approve  the  petition 
as  submitted. 

CSPI  stated  that  some  of  the  treated 
groups  in  the  first  long-term  rat  study 
showed  higher  mortality  than  the 
controls  and  this  increase  was 
associated  with  chronic  respiratory 
disease  and  cancers  of  lung  lymphoid 
tissue.  CSPI  also  claimed  that  the 
occurrence  of  pulmonary 
lymphoreticular  tumors  was  relatively 
high  in  mid-  and  high-dose  groups  of 
both  sexes  and  was  "statistically 


significant"  in  high-dose  females.  The 
group  also  mentioned  an  earlier 
appearance  of  these  tumors  in  mid-  and 
high-dose  males  than  in  control  and  low- 
dose  males. 

The  agency  has  evaluated  this  study 
comprehensively  and,  as  outlined  in  the 
preceding  Section,  finds  that 
deficiencies  in  the  study  prevent  anyone 
from  drawing  any  conclusions 
concerning  treatment-related  effects.  For 
the  reasons  described  above,  the  agency 
found  no  evidence  of  a  neoplastic  effect 
that  is  casually  associated  with 
acesulfame  potassium  from  this  study. 
Moreover,  as  noted  above,  the  agency 
believes  that  the  deficiencies  in  this 
study  render  it  inadequate  for  assessing 
the  carcinogenic  potential  of  the  test 
compound  or  for  any  other  purposes  of  a 
safety  evaluation.  The  second  rat  study 
is  adequate  however,  for  such  purposes 
and  forms  a  basis  for  the  agency's  final 
conclusion  of  safety. 

On  the  second  long-term  rat  study, 
CSPI  stated  "Although  excess 
pulmonary  tumors  were  not  observed  in 
this  study,  excess  mammary  gland 
tumors  were  found.  According  to  the 
petitioner,  the  'total  incidence  of 
mammary  gland  tumors  in  each  of  the 
test  groups  was  about  twice  as  high  as 
in  the  controls  *  *  *.  In  addition, 
malignant  mammary  tumors  *  *  *  were 
found  only  in  test  animals  *  *  *.'  " 
(Omissions  made  by  CSPI] 

The  agency  disagrees  with  CSPI's 
conclusion  that  this  study  is  not 
adequate  to  demonstrate  safety.  FDA 
made  a  detailed  evaluation  based  on  the 
comprehensive  reexamination  of  all  the 
histological  slides  by  the  consulting 
pathologist  (see  preceding  Section].  As 
stated  in  the  previous  Section, 
fibroadenomas  are  common  old-age 
tumors  in  female  rats  of  this  strain.  The 
quotation  of  the  petitioner's  statement 
omits  the  fact  that  no  mammary  gland 
tumors  were  found  in  any  of  the  male 
rats  of  this  study.  Based  on  the  lack  of 
dose  response,  the  unusually  low 
incidence  of  tumors  in  the  concurrent 
control  group  compared  with  other 
contemporary  controls,  and  the  other 
reasons  given  in  the  previous  Section, 
the  agency  concludes  that  there  is  no 
basis  to  find  a  causal  relationship 
between  acesulfame  potassium 
treatment  and  development  of  mammary 
gland  tumors. 

In  its  letter  to  FDA.  CSPI  maintained 
that  a  positive  dose  response  is  not 
needed  to  reach  a  conclusion  of 
carcinogenicity.  The  group  also  stated 
its  belief  that  comparison  with  historical 
controls  does  not  excuse  the  high  tumor 
rates  in  either  rat  study.  In  this  regard, 
they  quote  the  Environmental  Protection 
Agency's  "Guidelines  for  Carcinogen 


Risk  Assessment"  as  saying,  'To 
evaluate  carcinogenicity,  the  primary 
comparison  is  tumor  response  in  dosed 
animals  as  compared  with  that  in 
contemporary  matched  control  animals  ' 
(September  24, 1986;  51  FR  33992  at 
33995]. 

FDA  disagrees  with  CSPI's 
interpretation  of  these  guidelines.  CSPI 
omitted  from  its  quotation  the  sentences 
that  follow  it  in  the  guidelines  with 
respect  to  consideration  of  historical 
controls.  The  Environmental  Protection 
Agency  goes  on  to  state,  "Historical 
control  data  are  often  valuable, 
however,  and  could  be  used  along  with 
concurrent  control  data  in  the 
evaluation  of  carcinogenic 
responses  *  *  *.  The  review  of  tumor 
data  at  sites  with  high  spontaneous 
background  requires  special 
consideration  *  *  *.  For  instance,  a 
response  that  is  significant  with  respect 
to  the  experimental  control  group  may 
become  questionable  if  the  historical 
control  data  indicate  that  the 
experimental  control  group  had  an 
unusually  low  background  incidence" 
(citations  omitted). 

FDA  has  long  followed  the  principles 
stated  in  these  guidelines,  and  in  the 
Office  of  Science  and  Technology 
Policy,  in  reviewing  the  safety  of  food 
and  color  additives  (November  2, 1982; 
47  FR  49628  at  49629).  The  Office  of 
Science  and  Technology  Policy  (March 
14. 1985;  50  FR  10372  at  10418]  stated: 

*  *  *  With  such  data,  the  toxicologist  may 
conclude  that  a  study  yielding  statistical 
significance  is  not  biologically  significant  or 
conversely  that  an  effect  is  real,  even  though 
there  is  no  "significant"  diHerence  t>etween 
test  and  concurrence  controls.  Of  27  bioassay 
study  reports  issued  by  the  NCI  (National 
Cancer  Institute)  from  197&-1980,  historical 
controls  were  used  in  14  studies  to  show  that 
an  apparent  increase  of  a  specific  tumor  was 
not  related  to  treatment.  In  13  studies,  the  use 
of  historical  controls  showed  that  an  increase 
in  tumors  was  related  to  treatment.  Historical 
control  data  can  be  valuable  when  used 
appropriately,  especially  when  the 
differences  in  incidence  rates  between 
treated  and  concurrent  negative  controls  are 
small  and  can  be  shown  to  be  within  the 
anticipated  historical  incidence. 

The  agency  points  out  that  a 
determination  of  whether  a  compound  is 
carcinogenic  should  be  based  on  the 
overall  weight  of  the  evidence.  The 
evidence  can  reasonably  include  a  dose 
response  or  a  lack  of  a  dose  response, 
consideration  of  historical  controls, 
associated  pathological  data,  the  time  to 
induction  tumors,  and  the  multiplicity  of 
tumors.  In  the  second  long-term  rat 
study,  none  of  these  factors  lends  weight 
to  a  finding  of  carcinogenicity  (Ref  6). 
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CSPl  also  questioned  the  results  in  a 
study  the  petitioners  had  volunteered 
which  was  conducted  for  4  weeks  with 
rats  made  diabetic  by  treatment  with 
streptozotocin.  CSPI  stated  that  blood 
cholesterol  levels  were  elevated  15  to  20 
percent  in  groups  of  rats  fed  acesulfame 
potassium  and  suggested  a  relation  to  an 
increased  risk  of  heart  disease  for 
diabetic  humans  who  use  this  artificial 
sweetener. 

FDA  does  not  agree.  The  serum 
cholesterol  levels  were  higher  than  the 
controls  only  in  the  low-  and  mid-dose 
groups  but  not  in  the  high-dose  group. 
These  data  do  not  show  a  dose-response 
relationship.  In  addition,  differences  in 
levels  were  relatively  small  and  well 
within  the  normal  cholesterol  levels  for 
rats  (Ref.  7).  FDA  finds  no  relation 
between  ingestion  of  the  test  compound 
and  the  levels  of  serum  cholesterol  in 
this  study. 

IV.  Conclusions 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  acesulfame  potassium  is 
safe  under  the  conditions  of  use  in  a 
new  21  CFR  172.800  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h))  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment  prepared 
under  proposed  21  CFR  25.31(b)  as 
published  in  the  Federal  Register  of 
December  11. 1979  (44  FR  71742)  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  Under 
FDA's  current  regulations  implementing 
the  National  Environmental  Policy  Act 
(21  CFR  Part  25),  an  action  of  this  type 
would  require  an  environmental 
assessment  under  §  25.31a(a). 


V.  Objections 

Any  person  who  will  be  adversly 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  29, 1988  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
ib  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  on  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  172 

Food  additives,  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Part  172  is  amended 
as  follows; 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(s],  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s].  348);  21 
CFR  5.10  and  5.61 

2.  A  new  §  172.800  is  added  to  Subpart 
I  to  read  as  follows: 

§  172.800    Acesulfame  potassium. 

Acesulfame  potassium  (CAS  Reg.  No. 
55589-62-3),  also  known  as  acesulfame 
K,  may  be  safely  used  as  a  sweetening 
agent  in  food  in  accordance  with  the 
following  prescribed  conditions: 

(a)  Acesulfame  potassium  is  the 
potassium  salt  of  6-methyl-l,2.3- 
oxathiazine-4(3//)-one-2,2-dioxide. 

(b)  The  additive  meets  the  following 
specifications; 

(1)  Purity  is  not  less  than  99  percent 
on  a  dry  basis.  The  purity  shall  be 
determined  by  a  method  titled 
"Acesulfame  Potassium  Assay."  which 
is  incorporated  by  reference.  Copies  are 
available  from  the  Division  of  Food  and 
Color  Additives.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-330),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register.  1100  L  St.  NW.,  Washington, 
DC  20408. 

(2)  Fluoride  content  is  not  more  than 
30  parts  per  million,  as  determined  by 
method  III  of  the  Fluoride  Limit  Test  of 
the  Food  Chemicals  Codex,  3d  Ed. 
(1981),  p.  511.  which  is  incorporated  by 
reference.  Copies  are  available  from  the 
National  Academy  Press.  2101 
Constitution  Ave.  NW..  Washington.  DC 
20418,  or  available  for  inspection  at  the 
Office  of  the  Federal  Register,  1100  L  St. 
NW..  Washington.  DC  20408. 

(c)  The  additive  may  be  used  in  the 
following  foods  when  standards  of 
identity  established  under  section  401  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  do  not  preclude  such  use; 

(1)  Dry.  free-flowing  sugar  substitutes 
in  package  units  not  to  exceed  the 
sweetening  equivalent  of  2  teaspoonsful 
of  sugar. 

(2)  Sugar  substitute  tablets. 

(3)  Chewing  gum. 
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(4)  Dry  bases  for  beverages,  instant 
coffee,  and  instant  tea. 

(5)  Dry  bases  for  gelatins,  puddings, 
and  pudding  desserts. 

(6)  Dry  bases  for  dairy  product 
analogs. 

(d)  If  the  food  containing  the  additive 
is  represented  to  be  for  special  dietary 
uses,  it  shall  be  labeled  in  compliance 
with  Part  105  of  this  chapter. 

(e)  The  additive  shall  be  used  in 
accordance  with  current  good 
manufacturing  practice  in  an  amount  not 
to  exceed  that  reasonably  required  to 
accomplish  the  intended  effect. 

Dated:  July  19.  1988. 
John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affuirs. 

jFR  Doc.  88-16972  Filed  7-27-88;  8:45  am] 
EILLING  CODE  4160-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  185  and  186 
IOPP-00264;  FRL-3422-1] 

Tolerances  for  Pesticides  in  Food  and 
Animal  Feeds;  Transfer  of  Regulations; 
Correction 

agency:  Environmental  Protection 

Agency  (EPAJ. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  that  transferred  former  Parts 
193  and  561  of  Title  21  of  the  Code  of 
Federal  Regulations  (CFR)  regarding 
tolerances  for  pesticides  in  food  and 
animal  feeds  into  new  Parts  185  and  186. 
respectively,  of  Title  40  of  the  CFR. 
EFFECTIVE  DATE:  July  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Richards,  Chief,  Federal  Register 
Staff  (TS-788B),  Office  of  Pesticides  and 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  NE-G009,  401  M 
St.,  SW.,  Washington.  DC  20460.  (202)- 
382-2253. 
SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  8ft-14718,  published  in  the  Federal 
Register  of  June  29. 1988  (53  FR  24666), 
EPA  transferred  former  21  CFR  Parts  193 
and  561  into  new  40  CFR  Parts  185  and 
186,  respectively.  The  following 
corrections  are  made  to  the  document: 

1.  On  page  24866,  in  the  third  column 
under  the  "old  section-new  section" 
table,  in  the  entry  for  old  section  193.80 
change  the  new  section  entry  from 
185.375  to  185.410. 

2.  On  page  24667,  ir  the  first  column. 


under  the  "old  section-new  section" 
table,  in  the  entry  for  old  section  193.470 
change  the  new  section  entry  from 
185.5500  to  185.5550. 

3.  On  page  24667,  in  the  first  column 
under  the  "old  section-new  section" 
table  in  the  entry  for  old  section  561.51 
change  the  new  section  entry  from 
186.400  to  186.375. 

4.  On  page  24667,  in  the  first  column, 
under  the  "old  section-new  section" 
table  in  the  entry  for  old  section  561.53 
change  the  new  section  entry  from 
186.5050  to  186.4975. 

5.  On  page  24667.  in  the  first  column, 
under  the  "old  section-new  section" 
table  in  the  entry  for  old  section  561.92 
change  the  new  section  entry  from 
186.425  to  186.400. 

PART  185— [CORRECTED] 

6.  On  page  24667,  in  the  third  column, 
in  the  table  of  contents  entrj'  for  section 
185.375  l.l-Bis(p-chlorophenyl)-2,2,2- 
trichloroethanol,  change  the  section 
number  to  185.410  and  reinsert  the  entry 
in  numeric  sequence. 

PART  186— [CORRECTED] 

7.  On  page  24668,  in  the  third  column, 
in  the  table  of  contents  entry  for  section 
186.400  Bentazon.  change  the  section 
number  to  186.375. 

8.  On  page  24668,  in  the  third  column, 
in  the  table  of  contents  entry  for  section 
186.425  3,6-Bis(2-chlorophenyl)-l,2,4,5- 
tetrazine,  change  the  section  number  to 
186.400. 

9.  On  page  24668,  in  the  third  column, 
in  the  table  of  contents  entry  for  section 
186.950,  insert  a  hyphen  after  the  first 
number  1  so  that  the  entry  reads  "2- 
ChlorQ-l-(2,4,5-trichlorophenyl)vinyl 
dimethyl  phosphate." 

10.  On  page  24668,  in  the  third  column, 
in  the  table  of  contents  entry  for  section 
186.1850,  remove  the  hyphen  in  the  word 
"oxazohdine-dione"  so  that  it  reads 
"oxazolidinedione." 

11.  On  page  26449,  in  the  second 
column,  in  the  table  of  contents  entry  for 
section  186.5050,  change  "Propenofos"  to 
read  "Profenofos"  and  change  the 
section  number  to  "186.4975"  and 
reinsert  the  entry  in  numeric  sequence. 
(21  U.S.C.  348) 

Dated:  July  22. 1988. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
|FR  Doc.  88-17105  Filed  7-27-88;  8:45  am) 
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40  CFR  Part  271 

IFRL-3420-9J 

Georgia;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Georgia  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed 
Georgia's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Georgia's  hazardous 
waste  program  revision  for  the 
hazardous  components  of  radioactive 
mixed  wastes  and  for  the  closure,  post- 
closure  and  financial  responsibility 
requirements  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends  to 
approve  Georgia's  hazardous  waste 
program  revision  for  the  hazardous 
components  of  radioactive  mixed 
wastes  and  for  the  closure,  post-closure, 
and  financial  responsibility 
requirements.  Georgia's  application  for 
program  revision  is  available  for  public 
review  and  comment. 
DATES:  Final  authorization  for  Georgia 
shall  be  effective  September  26, 1988 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
Georgia's  program  revision  application 
must  be  received  by  the  close  of 
business  August  29, 1988. 
ADDRESSES:  Copies  of  Georgia's 
program  revision  application  are 
available  during  8:00  a.m.-4:00  p.m.  at 
the  following  addresses  for  inspection 
and  copying:  Georgia  Department  of 
Natural  Resources,  Land  Protection 
Branch,  Room  1154,  205  Butler  Street 
SE.,  Floyd  Towers  East,  Atlanta, 
Georgia  30334.  Phone:  404/656-2833;  U.S. 
EPA  Headquarters  Library,  PM  211A, 
401  M  Street  SW.,  Washington,  DC 
20460,  Phone:  202/382-5926;  U.S.  EPA 
Region  IV,  Library,  345  Courtland  Street 
NE.,  Atlanta,  Georgia  30365,  Phone:  404/ 
347-4216.  Written  comments  on  the 
application  should  be  sent  to  Otis 
Johnson,  at  the  address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Otis  Johnson,  Jr.,  Chief.  Waste  Planning 
Section.  U.S.  Environmental  Protection 
Agency,  345  Courtland  Street  NE., 
Atlanta,  Geo'^ia  30365,  Phone:  404/347- 
3016. 
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SUPPLEMENTARY  INFORMATION: 
A.  Background 

States  with  fuial  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  g&-aie,  November  8. 1964. 
hereinafter  "HSWA")  allows  Slates  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  uiuler  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements.  Ge<Hgia  received 
final  authorization  for  HSWA  provisions 
contained  in  the  July  15, 1985 
Codification  Rule.  50  FR  28702  on 
September  18, 1986. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPAs  regulations  in 40 CFR Parts 260- 
266  and  124  and  270. 

B.Georgia 

Georgia  initially  received  final 
authorization  on  August  21, 1984. 
Georgia  received  authorization  for 
revisions  to  its  program  on  September 
18, 1986.  On  December  31, 1987,  Georgia 
submitted  a  program  revision 
application  for  additional  program 
approval  for  the  hazardous  components 
of  radioactive  mixed  wastes  and  for  the 
closure,  post-closure,  and  financial 
responsibility  requirements.  Today. 
Georgia  is  seeking  approval  of  its 
program  revision  in  accordance  with  40 
CFR  271.21(b)(3). 

EPA  has  reviewed  Georgia's 
appUcation.  and  has  made  an  immediate 
final  decision  that  Georgia's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program  modifications 
to  Georgia.  The  public  may  submit 
written  comments  on  BPA's  immediate 
final  decision  up  until  August  29, 1968. 
Copies  of  Georgia's  application  for 
program  revisions  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "ADDRESSES"  section  of 
this  notice 


Approval  of  Georgia's  program 
revision  shall  be  come  effective  in  60 
days  unless  an  adverse  comment 

pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  conunent  is  received  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision,  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

Georgia  is  not  seeking  authorization 
to  operate  in  Indian  lands. 

C.  Decision 

I  conclude  that  Georgia's  application 
for  program  revisions  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Georgia  is  granted  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Georgia  now  has  reponsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA- 
program,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities. 
Georgia  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
3008,  3013  and  7003  of  RCRA. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Georgia's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefcve,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271       « 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 


Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and  7004(b) 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C.  6912(a),  6926,  8974(6). 
Lee  A.  Dehihns, 
Acting  Regional  Administrator. 

Dated:  )une  28, 1968. 
[FR  Doc  88-17027  Filed  7-27-88:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  424 

[BERC-300-FI 

Medicare  Program;  Indirect  Part  B 
Payment  Procedure 

agency:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Final  rule. 


summary:  Section  1842(b)(8)  of  the 
Social  Security  Act.  as  amended  by 
section  2339  of  the  Deficit  Reduction  Act 
of  1984,  authorizes  a  Medicare  carrier  to 
pay  Medicare  Part  B  benefits  under 
certain  circumstances  directly  to  an 
entity  that  provides  a  health  benefits 
plan  complementary  to  Medicare  and 
that  pays  the  physician  or  supplier  in 
full  for  the  service.  This  rule  sets  forth 
the  requirements  these  entities  must 
meet  to  receive  payment  directly  from 
Medicare. 

EFFECTIVE  DATE:  August  29. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Ed  Roth,  301-966-4488. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  Medicare's  Supplementary 
Medical  Insurance  program  (Part  B),  the 
payment  for  the  services  of  a  physician 
or  supplier  is  generally  80  percent  of 
reasonable  charges  in  excess  of  an 
annual  deductible  amoimt.  Upon 
submission  of  a  properly  executed 
claim,  this  payment  is  made  to  the 
beneficiary,  or  alternatively  to  the 
physician  or  supplier  if  he  or  she  accepts 
assignment  of  the  daim. 

Some  beneficiaries  have 
complementary  iiuiurance  coverage  that 
pays  the  annual  deductible,  the  20 
percent  coinsurance,  and  any  amount  by 
which  the  approved  charge  of  the 
insurer  exceeds  the  Medicare  . 

reasonable  diarge.  In  1988  we 
established  a  procedure  that  allows  a 
complementary  insurance  plan  meeting 
certain  conditions  to  pay  a  physician  or 
supplier  an  amount  that  the  physician  or 
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supplier  accepts  as  full  payment  for  his 
services  and  then  bill  the  Medicare 
carrier  for  the  Part  B  payment  that 
would  otherwise  be  made  to  the 
beneficiary  (42  CFR  405.1685). 

Until  July  1985,  we  limited  the  actual 
use  of  this  procedure,  under  Medicare 
Carriers  Manual  instructions,  to 
employment-related  group  insurance 
plans,  group  practice  prepayment  plans 
and  HMOs,  and,  in  the  case  of  the  latter 
two  types  of  organizations,  we  made  the 
procedure  available  only  for  limited 
types  of  services.  Moreover,  between 
May  1979  and  July  1985.  we  prohibited 
carriers  from  accepting  new  applications 
by  employment-related  group  insurance 
plans  to  use  the  procedure.  In  July  1985, 
we  issued  revised  Medicare  Carrier 
Manual  instructions  removing  many  of 
these  limitations. 

On  July  1. 1986  (51  FR  23792),  we 
proposed  to  amend  §  405.1685.  as  well 
as  other  rules  that  have  an  impact  upon 
this  payment  procedure,  to  implement 
section  1842(b)  of  the  Act,  as  amended 
by  section  2339  of  the  Deficit  Reduction 
Act  of  1984  (Pub.  L.  98-369)  commonly 
referred  to  as  "DRA".  Section  1842(b)(6) 
now  provides  the  authority  for  carriers 
to  pay  Medicare  Part  B  benefits,  for 
services  that  are  reimbursable  on  a 
reasonable  charge  or  fee  schedule  basis, 
to  entities  that  meet  the  conditions 
specified  below,  if  the  beneficiary  has 
agreed  in  writing  for  payment  to  such  an 
entity.  The  entity  must  be  one  that — 

•  Provides  coverage  of  the  services 
under  a  complementary  health  services 
plan  as  described  above;  and 

•  Has  paid  the  physician  or  supplier 
an  amount  that  includes  the  amount 
payable  under  Medicare  and  is  accepted 
by  the  physician  or  supplier  as  full 
payment  for  the  service. 

Under  the  broad  language  of  amended 
section  1842(b)(6)  of  the  Act,  any  entity 
that  meets  the  stated  requirements  can 
use  the  indirect  payment  procedure. 
This  includes  employers,  unions, 
insurance  companies,  and  retirement 
homes.  It  also  includes  prepayment 
organizations  such  as  HMOs, 
competitive  medical  plans,  and  other 
prepaid  plans,  when  they  deal  with  a 
carrier  rather  than  directly  with  HCFA. 

The  procedure  is  available  only  for 
services  paid  on  a  reasonable  charge  or 
fee  schedule  basis,  and  only  when 
Medicare  is  primary  payer.  It  is  not 
available  for  services  of  providers  or  of 
other  entitites  that  are  paid  under 
prospective  payment  or  cost  basis 
systems  and  is  not  available  when 
Medicare  is  secondary  payer. 

The  Act  sets  forth  the  indirect 
payment  procedure  as  an  alternative  to 
Medicare  payment  to  the  beneficiary  on 
thp  basis  of  an  itemized  bill  or  to  the 


physician  or  supplier  on  the  basis  of  an 
assignment.  Indirect  payment  is 
available  even  for  serx-ices  furnished  by 
a  participating  physician  or  supplier, 
that  is,  one  that  has  agreed  to  accept 
assignments. 

Section  1842(h)(1)  of  the  Act,  as 
amended  by  section  2306  of  the  DRA 
(and  as  further  amended  by  section 
9301(d)(2)(A)(ii)  of  Pub.  L.  99-272). 
permits  a  participating  physician  or 
other  supplier  to  accept  payment  under 
the  indirect  payment  procedure  in  lieu  of 
accepting  Medicare  assignment.  Indirect 
payment  is  also  available  for  clinicial 
diagnostic  laboratory  tests  furnished  by 
a  physician  or  independent  laboratory. 
Section  1833(h)(5)(C)  of  the  Act.  as 
amended  by  section  2303  of  the  DRA. 
permits  a  physician  or  independent 
laboratory  to  accept  payment  for  clinical 
diagnostic  laboratory  tests  under  the 
indirect  payment  procedure  in  lieu  of 
accepting  Medicare  assignment  for 
those  tests.  Until  December  22, 1987. 
when  a  physician  or  laboratory  used 
this  procedure  for  clinical  diagnostic 
laboratory  tests.  Medicare  payment  for 
those  tests  was  subject  to  deductible 
and  coinsurance  and  was  not  100 
percent  of  the  fee  schedule  amount  or 
the  actual  charge  (whichever  is  less)  as 
it  was  when  Medicare  paid  for  the  tests 
under  assignment.  This  was  changed  by 
section  4085(i)(l)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  Pub.  L.  100- 
203).  effective  for  services  furnished  on 
or  after  the  date  of  enactment. 
December  22. 1987.  Deductible  and 
coinsurance  no  longer  apply  to  clinical 
diagnostic  laboratory  tests  for  which 
payment  is  made  under  the  indirect 
payment  procedure. 

Provisions  of  the  Proposed  Regulations 

Since  the  amendments  did  not  change 
the  essential  conditions  for  use  of  the 
procedure  as  set  forth  in  the  existing 
rules,  we  proposed  primarily  technical 
changes  to  conform  the  rules  more 
closely  to  the  language  of  the  law.  with 
minor  revisions  and  clarifications. 
Specifically,  we  proposed  to  amend 
§§  405.1672,  405.1679.  405.1685.  and 
405.1086.  as  discussed  below. 

A.  Section  405.1672,  Individual's 
Request  For  Direct  Payment — General 
Provisions 

A  parenthetical  statement  at  the  end 
of  §  405.1672(c)  indicated  that  "for 
payment  to  organizations  that  pay  bills 
on  behalf  of  enroUees.  see  S  405.1685." 
In  line  with  proposed  changes  in 
§  405.1685  distussed  below,  we 
proposed  to  change  this  statement  to 
read:  "For  payment  to  entities  that  pay 
for  services  on  behalf  of  entitled 
individuals,  see  §  405.1685." 


B.  Section  405.1679,  Execution  of  Claim 
For  Payment 

This  section  made  no  reference  to  the 
indirect  payment  procedure.  It  discussed 
who  could  execute  a  claim  for  an 
individual.  We  proposed  to  add  a  new 
paragraph  (e)  to  clarify  that  an  entity 
that  provides  complementary  health 
insurance  and  meets  the  requirements  of 
the  indirect  payment  procedure  could 
execute  a  claim  on  behalf  of  the 
beneficiary  under  that  procedure.  The 
beneficiary  would  authorize  the  entity  to 
receive  his  or  her  Part  B  payments. 
Section  1842(b)(3)(B)  of  the  Act 
(following  clause  (ii)),  requires  that  a 
Part  B  bill  be  submitted  in  such  form  as 
is  provided  by  regulations.  Section 
1835(a)(1)  of  the  Act  requires  (in  the 
case  of  services  furnished  by  certain 
"providers  of  services")  that  the 
beneficiary  submit  a  written  request  for 
payment  "except  in  cases  in  which  the 
Secretary  finds  it  impracticable  for  the 
beneficiary  to  do  so".  Since  the  main 
purpose  of  the  indirect  payment 
procedure  is  to  simplify  the  billing 
process,  for  beneficiaries  and  for 
physicians  and  other  suppliers,  and 
since  the  beneficiary  must  give  written 
authorization  for  the  complementary 
coverage  plan  to  receive  the  Part  B 
payments,  we  believe  that  a  request  for 
payment  signed  by  the  beneficiary,  or  a 
written  statement  authorizing  the  plan 
to  submit  claims  on  his  or  her  behalf,  is 
unnecessary. 

C.  Section  405.1685,  Payment  to 
Organizations  That  Pay  Bills  on  Behalf 
of  Enrollees. 

We  proposed  to  change  the  title  of 
this  section  to  "The  indirect  payment 
procedure."  All  the  proposed  special 
requirements  for  payment  under  the 
indirect  payment  procedure  would  be 
set  forth  in  the  revised  §  405.1685(a).  We 
proposed  that  Medicare  Part  B  payment 
for  the  services  of  a  physician  or 
supplier  otherwise  payable  to  a 
beneficiary  or  to  his  or  her  legal 
representative  or  representative  payee 
could  be  made  to  an  entity  that  provides 
coverage  to  the  beneficiary  under  a 
complementary  health  benefits  plan. 
(This  was  to  make  it  clear  that  payment 
under  the  indirect  payment  procedure  is 
an  exception  to  the  rule  that  benefits 
that  are  not  assigned  to  the  physician  or 
supplier  must  be  paid  to  the  beneficiary 
or  to  his  or  her  legal  representative  or 
representative  payee.)  Paragraphs  {a)(l) 
through  (a)(6)  and  (b),  discussed  below, 
would  specify  the  requirements  the 
entity  must  meet  to  receive  the  payment. 

To  improve  technical  accuracy,  we 
also  proposed  to  change  references 
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throughout  paragraphs  (a)  and  (b)  from 
"organization"  to  "entity,"  and  from 
"bills"  to  "services." 

Any  entity  using  the  indirect  payment 
procedure  would  have  to  meet  the 
general  criterion  set  forth  in  a  new 
§  405.1685(a)(1).  This  provision  provided 
explanatory  language  to  indicate  that 
the  plan  would  have  to  be 
complementary  to  Medicare,  in  line  with 
current  practice. 

In  paragraph  (a)(2]  of  the  proposed 
regulations  we  proposed  to  continue  the 
current  requirement  that  the  entity  must 
have  made  full  payment  to  the  person 
furnishing  the  service.  Editorial  changes 
were  to  be  made  to  follow  the  language 
of  the  law  more  closely. 

In  paragraph  (a)(3],  we  proposed  to 
clarify  the  role  of  an  "authorized 
representative"  of  a  beneficiary  in 
executing  an  agreement  for  Medicare 
Part  B  payment  to  the  entity.  (We 
proposed  also  to  revise  S  405.1672(c)  to 
provide  that  any  of  the  persons  specified 
in  §  405.1679  could  execute  a  claim  on 
behalf  of  the  beneficiary.) 

We  proposed  to  redesignate  current 
paragraph  (a)(3)  as  paragraph  (a)(4)  and 
revise  it  editorially,  and  to  combine  the 
contents  of  the  current  paragraphs  (a)(4) 
and  (a)(5)  in  paragraph  (a)(5),  requiring 
that  the  entity  submit  any  information 
the  carrier  needs  to  meet  requirements 
of  the  Medicare  program. 

In  paragraph  (a)(6)  we  proposed  to 
require  an  entity  to  have  in  place  a 
process  that  would  identify  and  exclude 
from  its  requests  for  payment  all 
services  for  which  Medicare  is  the 
secondary  payer.  This  is  called  for  by 
the  provision  that  the  entity  may  request 
payment  only  in  cases  in  which  it  pays 
for  the  service  under  a  plan 
complementary  to  Part  B.  Section 
1862(b)  of  the  Act  and  42  CFR  405^6- 
405.329  indicate  when  Medicare  is 
secondary  payer. 

Paragraph  (b)  of  S  405.1685  indicated 
that  the  entity  could  choose  not  to  pay 
and  claim  reimbursement  for  all  Part  B 
bills  on  behalf  of  a  beneficiary;  the 
entity  could  establish  criteria  to 
determine  at  its  discretion  which  bills  it 
would  pay.  We  proposed  to  revise  the 
para^^ph  to  show  that  the  entity  has 
discretion  to  determine  which  services, 
rather  than  which  bills,  it  will  pay.  In 
addition,  to  prevent  possible  double 
billing  (when  the  entity  and  the 
beneficiary  bill  the  carrier  for  the  same 
service),  we  proposed  to  require  that  the 
entity  undertake  to  cover,  and  to  pay 
and  claim  reimbursement  for,  either  one 
or  more  well  defined  general  categories 
of  services,  or  all  Part  B  services. 


D.  Section  405.1686,  Organizations 
Qualified  To  Receive  Payment  on 
Behalf  of  Enrollee 

This  section  described  the  types  of 
organizations  that  could  qualify  to 
receive  payment  under  the  indirect 
payment  procedure.  Since  the 
availability  of  the  indirect  payment 
procedure  no  longer  would  be  limited  to 
the  types  of  organizations  specified  in 
§  405.1686,  we  proposed  to  delete  this 
section. 

Response  to  Comments 

We  received  timely  comments  from  a 
Medicare  carrier,  a  State  Medicaid 
Agency,  and  a  private  health  benefits 
plan  on  the  proposed  regulations. 
Because  there  were  so  few  comments 
and  because  each  commenter's 
comments  are  so  distinct  from  the 
others,  we  discuss  them  individually. 

The  carrier  raised  a  number  of  issues 
regarding  the  administration  of  the 
indirect  payment  provision.  These 
questions  and  our  responses  are  as 
follows: 

Question:  Will  the  carrier  be  required 
to  make  programming  changes  to  make 
deductible  and  coinsurance  applicable 
to  the  charges  for  clinical  diagnostic 
laboratory  tests  furnished  by 
independent  laboratories? 

Response:  Carriers  should  not  make 
these  programming  changes.  Under 
section  4085(i)(l)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  the  Part  B 
deductible  and  coinsurance  no  longer 
apply  to  charges  for  clinical  diagnostic 
laboratory  tests  for  which  payment  is 
made  under  the  indirect  payment 
procedure. 

Question:  Will  there  be  carrier 
involvement  to  ascertain  that  an  entity 
using  the  indirect  payment  procedure 
meets  the  requirements  of  the  final 
regulations? 

Response:  Yes.  The  entity  will  submit 
its  request  to  use  the  procedure  to  the 
carrier  to  which  it  expects  to  submit  the 
most  claims.  The  carrier  will  determine 
whether  the  entity  meets  the 
requirements  and  notify  HCFA. 

Question:  What  mechanism  will  be 
developed  to  inform  the  carrier  of  the 
status  of  the  entity? 

Response:  HCFA  will  add  the  entity  to 
a  list  of  approved  entities  in  the 
Medicare  Carriers  Manual  and  assign  it 
a  national  identification  number 
("approval  number")  to  show  on  its 
claim. 

Question:  How  will  the  carrier 
determine  whether  or  not  a  private 
insurance  plan  should  receive  Medicare 
reimbursement,  since  the  plan  might  be 
obligated  by  its  terms  to  pay  for  the 
service  in  full  regardless  of  Medicare? 


Response:  In  applying  to  use  the 
indirect  payment  procedure,  the  entity 
must  agree  to  claim  payment  for  a 
service  only  when  it  covers  the  service 
under  a  plan  complementary  to 
Medicare  Part  B  and  meets  the 
requirements  for  reimbursement  for  that 
service.  Medicare  beneficiaries  who  are 
members  of  the  plan  receive  from  the 
carrier  an  explanation  of  medical 
benefits  detailing  the  services  Medicare 
paid  for  and  we  anticipate  that  they 
would  soon  complain  to  the  carrier  or 
HCFA  if  Medicare  payment  is  made  to  a 
plan  for  services  for  which  the  plan  is 
obligated  to  pay  in  full  regardless  of 
Medicare. 

The  State  Medicaid  agency's  comment 
on  the  regulations  and  our  response  are 
as  follows: 

CommenL  The  State  Medicaid  agency 
provides  payment  for  medical  services 
as  a  payer  of  benefits  complementary  to 
Medicare.  In  addition,  the  agency  covers 
only  the  amount  by  which  a  Part  B 
payment  falls  short  of  the  charge 
approved  for  the  service  or  the  State's 
fee,  whichever  is  less.  Accordingly,  the 
agency  believes  it  should  be  considered 
an  entity  entitled  to  use  the  indirect 
payment  procedure. 

Response:  While  State  Medicaid  plans 
are  similar  in  some  respects  to  health 
benefits  plans  complementary  to 
Medicare,  we  do  not  regard  them  as 
such  plans  for  purposes  of  using  the 
indirect  payment  procedure.  Unlike 
private  insurance  plans.  State  Medicaid 
plans  generally  pay  fees  lower  than  the 
fees  usually  charged  in  the  community. 
Under  the  indirect  payment  procedure, 
the  amount  the  entity  pays  the  physician 
or  supplier  for  a  service  goes  into  his 
customary  charge  profile.  If  this  amount 
is  less  than  his  usual  charges,  the 
physician's  payment  level  may  be 
penalized.  The  indirect  payment 
procedure  is  designed  for  use  by  entities 
that  pay  physicians'  and  suppliers'  usual 
charges. 

Moreover.  State  agencies  generally 
pay  no  more  than  (if  as  much  as)  the 
Medicare  approved  charge.  There  is  no 
disadvantage,  therefore,  to  a  physician 
or  supplier  who  participates  in  Medicaid 
in  accepting  Medicare  assignments  and 
submitting  Medicare  claims  directly  to 
the  Medicare  carrier.  State  agencies 
have  procedures  for  obtaining  Medicare 
claims  information  for  purposes  of 
making  the  supplementary  Medicaid 
payment  on  these  claims.  Thus,  it  would 
merely  create  an  administrative 
complication  for  the  Medicare  program 
to  authorize  the  use  of  the  indirect 
payment  procedure  by  States. 

The  health  benefits  plan  made  a 
number  of  comments  objecting  to  the 
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prohibition  in  the  proposed  regulations 
against  the  imposition  of  any  cc^>ayment 
in  connection  with  the  indirect  payment 
procedure.  These  comments  and  our 
responses  to  them  are  as  follows: 

Comment:  There  is  no  prohibition  in 
the  statute  against  imposing  a 
copayment. 

Response:  While  it  is  true  that  the 
prohibition  is  not  stated  explicitly  in  the 
statute,  it  is  the  most  supportable 
interpretation  of  that  part  of  section 
1842(b)(6)  of  the  Act  that  requires  a 
physician  (or  supplier)  to  accept  the 
plan  payment  as  full  payment.  This  part 
of  the  statutory  language  could  mean 
either:  (1)  That  the  plan  must  be  the 
entire  ultimate  source  of  payment  for  the 
service  (exclusive  of  Medicare  Part  B); 
or  (2)  that  the  plan  must  merely  be  the 
entire  immediate  source  of  payment. 
The  first  interpretation  would  prohibit 
the  billing  of  a  copayment  by  either  the 
plan  or  the  physician:  the  second  would 
merely  prohibit  the  billing  of  a 
copayment  by  the  physician.  The  first 
interpretation  is  more  consistent  with 
the  objectives  of  the  legislation  that  we 
stated  in  our  recommendation  that 
legislation  in  this  area  be  initiated.  In 
recommending  the  indirect  payment 
provision  to  Congress,  we  stated  that 
the  provision  should  be  designed  to 
permit  the  physician  to  submit  a  single 
claim,  relieve  the  beneficiary  of  any 
need  to  file  a  claim,  and  protect  the 
beneficiary  against  any  financial 
liability  for  the  service,  if  Medicare  and 
the  plan  together  fully  cover  the 
services. 

We  believe  that  Congress  fully  agreed 
with  out  recommendation  and  did  not 
contemplate  the  collection  of  a 
copayment  by  a  plan  under  the  indirect 
payment  procedure.  Congress  did  not 
provide  guidance  in  the  statute  or  in  the 
legislative  committee  reports  on 
determining  the  permissible  amount  of 
any  copayment. 

Comment:  Prohibiting  a  copayment 
limits  the  availability  of  the  indirect 
payment  procedure  and  disadvantages 
carrier-dealing  health  benefits  plans 
relative  to  HMOs  that  enter  into 
contracts  with  HCFA  and  may  impose 
copayments. 

Response:  In  the  case  of  a  health 
benefits  plan  that  uses  the  indirect 
payment  procedure  (unlike  a  health 
benefits  plan  that  has  a  contract  with 
HCFA  as  an  HMO  or  competitive 
medical  plan),  we  do  not  regulate  the 
amount  of  premiums  the  fAaa  may 
charge.  For  a  plan  that  pays  physicians 
on  a  fee-for-service  basis,  this  makes  the 
indirect  payment  procedure  an 
attractive  alternative  to  entering  into  a 
risk-capitation  contract  with  HCFA  (i.e., 
a  contract  under  which  HCFA  pays  the 


plan,  as  an  HMO  or  competitive  medical 
plan,  a  capitation  rate  with  the  plan 
assuming  the  financial  risk  of  providing 
services  covered  under  Part  A  or  Part  B 
of  Medicare).  Permitting  the  imposition 
of  a  copayment  would  make  the  indirect 
payment  procedure  an  even  more 
attractive  alternative  to  a  risk-capitation 
contract  if  the  plan  believes  that  a 
copayment  would  help  it  to  reduce 
utiUzation  and  other  costs.  Making  the 
indirect  payment  procedure  this 
attractive,  however,  conflicts  with  our 
initiative  encouraging  plans  to  enter  into 
risk-capitation  contracts.  We  find  little 
basis  for  permitting  such  a  disincentive 
to  risk  capitation  contracts  without  an 
explicit  statutory  requirement  to  do  so. 

Comment:  This  prohibition  precludes 
use  of  a  copayment  as  a  utilization 
control  mechanism. 

Reponse:  Copayments  are  certainly 
one  form  of  utilization  control.  However, 
other  control  exist,  such  as  careful 
review  of  claims,  partial  refund  of 
premiums  to  plan  members,  etc.  The 
indirect  payment  procedure  was 
basically  intended  for  Medigap  plans 
that  ordinarily  do  not  charge  a 
copayment  and  that  assume  full 
responsibility  for  the  difference  between 
the  Medicare  payment  and  the  approved 
charge  of  the  plan. 

Final  Rule 

While  the  final  rule  was  under 
development  HCFA  undertook  to 
redesignate  all  rules  on  conditions  for 
Medicare  payment  (including  Subpart  P 
of  Part  405)  as  a  new  Part  424. 
Accordingly,  the  section  numbers  of  Part 
424  are  substituted  in  the  final  rule,  as 
shown  in  the  following  discussion. 

We  are  adopting  the  proposed  rule  as 
final  without  substantive  ciianges.  For 
clarity  and  precision  we  are  making  the 
following  editorial  revisions  in 
§  405.1665,  which  is  now  §  424.66: 

1.  Provide  a  more  descriptive  heading; 

2.  Revise  paragraph  (a)(6)  to  require 
that  the  entity  "identify  and  exclude 
from  its  requests  for  payment  all 
services  for  which  Medicare  is 
secondary  payer  *  *  *."  (The  wording 
of  the  proposed  rule  appeared  to 
emphasize  the  process  leading  to 
identification  rather  than  exclusion  as 
such.) 

3.  Clarify  (in  paragraph  (b))  that  an 
entity  that  does  not  pay  and  daim 
reimbursement  fm  all  Part  B  services 
must  establish  in  advance  precise 
criteria  for  determining  the  services  for 
which  it  will  pay. 

Language  in  the  proposed  rule  was 
misleading. 

By  referring  to  "cover"  and  "pay  and 
claim  reimbursement  for"  in  the  same 
sentence,  we  created  the  erroneous 


impression  that  the  entity  must  pay  and 
claim  reimbursement  for  any  service 
that  it  covers.  Actually,  an  entity's 
health  benefit  plans  might  have 
copayment  requirements  or  approved 
charge  limitations  that  would  prevent  it 
from  claiming  reimbursement  for  some 
services.  Also,  an  entity  might  choose  to 
use  the  indirect  payment  procedure  for 
some  of  its  plans  but  not  others. 

By  stating  that  an  entity  most 
determine  which  well-defined  categories 
of  services  for  which  it  would  pay.  we 
created  the  erroneous  impression  that 
there  are  HCFA-defined  categories  from 
which  the  entity  can  choose. 

The  paragraph  (e)  that  we  proposed  to 
add  to  §  405.1679,  redesignated  as 
§  424.36,  under  which  an  entity 
authorized  to  use  the  indirect  payment 
procedure  could  execute  a  claim  on 
behalf  of  the  beneficiary,  appears  in  the 
final  rule  as  paragraph  (d^ 

Other  proposed  changes  to  §  405.1672 
(paragraphs  (c)  and  (d))  became 
inappropriate  or  unnecessary  as  we 
simplified  our  rules  in  a  final  rule 
published  March  2. 1988  (53  FR  6629). 
The  content  of  these  paragraf^  is 
found  in  new  §  424.34(a)  and  %  424.54.  In 
that  regard,  paragraph  (a)  of  new 
§  424.66.  which  includes  the  content  of 
former  S  405.1686  is  being  removed,  as 
we  proposed  and  as  it  is  inconsistent 
with  current  law. 

Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  final 
regulatory  impact  analysis  for  any  final 
regulation  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likely  to  result  in:  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or, 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  irmovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  While  this  rule  may  result  in 
administrative  savings  because  it  will 
permit  the  physician  en-  suppher  to  file  a 
single  claim  and  receive  payment  in  a 
single  check,  the  overall  effect  will  be 
negligible.  Coverage  and  payment 
amounts  will  not  be  affected.  Therefore, 
because  no  threshold  criteria  under  E.O. 
12291  will  be  exceeded,  this  rule  is  not 
considered  a  major  rule  and  an  impact 
analysis  is  not  required.         ^ 
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B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  final 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  final  regulation  will  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  States  and 
individuals  are  not  small  entites,  but  we 
treat  all  physicians  or  suppliers  as  small 
entities.  While,  in  some  cases, 
physicians  or  suppliers  may  benefit 
slightly  because  a  single  claim  will  be 
permitted  for  a  given  service,  the  overall 
impact  on  the  physician  or  supplier  will 
be  minimal. 

For  these  reasons,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
we  have  therefore  not  prepared  a 
regulatory  flexibility  analysis. 

C.  Paperwork  Reduction  Act 

These  changes  will  not  impose 
paperwork  collection  requirements. 
Consequently,  they  need  not  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  (EOMB)  under 
the  authority  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions,  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X-rays. 

42  CFR  Part  424 

Administrative  practice  and 
procedure,  Conditions  for  payment. 
Medicare  claims.  Physician  certification, 
Plan  of  treatment,  Request  for  payment. 

42  CFR  Part  424  is  amended  as  set 
forth  below: 

PART  424— [AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  216(j).  1102. 1814. 1815(c). 
1935, 1842(b).  1861. 1866(d).  1870  (e)  and  (f). 
1871.  and  1872  of  the  Social  Security  Act  (42 
U.S.C.  416(j).  1302. 1395f.  1395g.  1395n.  1395u. 
1395X,  1395CC.  1395gg,  1395hh.  and  1395ii). 

2.  Section  424.36  is  amended  to 
redesignate  paragraph  (d)  as  (e)  and  add 
a  new  paragraph  (d]  to  read  as  follows: 

S  424.36    Signature  requirements. 


(d)  Claims  by  entities  that  provide 
coverage  complementary  to  Medicare. 
A  claim  by  an  entity  that  provides 
coverage  complementary  to  Medicare 
Part  B  may  be  signed  by  the  entity  on 
the  beneficiary's  behalf. 

(e)  Acceptance  of  other  signatures  for 
good  cause.   •  •  * 

3.  Section  424.60  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  424.60    Scope. 

(a)  This  subpart  sets  forth  provisions 
applicable  to  payment  after  the 
beneficiary's  death  and  payment  to 
entities  that  provide  coverage 
complementary  to  Medicare  Part  B. 
*         *         *         *         « 

4.  Section  424.66  is  amended  to  revise 
the  section  heading,  remove  paragraphs 
(a]  and  (b).  redesignate  paragraph  (c)  as 
[a]  and  revise  it,  and  add  a  new 
paragraph  (b).  As  amended.  §  424.66 
reads  as  follows: 

§  424.66  Payment  to  entitles  ttiat  provide 
coverage  complementary  to  Medicare  Part 
B. 

(a)  Conditions  for  payment.  Medicare 
may  pay  an  entity  for  Part  B  services 
furnished  by  a  physician  or  other 
supplier  if  the  entity  meets  all  of  the 
following  requirements: 

(1)  Provides  coverage  of  the  service 
under  a  complementary  health  benefit 
plan  (this  is,  the  coverage  that  the  plan 
provides  is  complementary  to  Medicare 
benefits  and  covers  only  the  amount  by 
which  the  Part  B  payment  falls  short  of 
the  approved  charge  for  the  service 
under  the  plan). 

(2)  Has  paid  the  person  who  provided 
the  service  an  amount  (including  the 
amount  payable  under  the  Medicare 
program)  that  the  person  accepts  as  full 
payment. 

(3)  Has  the  written  authorization  of 
the  beneficiary  (or  of  a  person 
authorized  to  sign  claims  on  his  behalf 
under  §  405.1679)  to  receive  the  Part  B 
payment  for  the  services  for  which  the 
entity  pays. 

(4)  Relieves  the  beneficiary  of  liability 
for  payment  for  the  service  and  will  not 
seek  any  reimbursement  from  the 
beneficiary,  his  or  her  survivors  or 
estate. 

(5)  Submits  any  information  HCFA  or 
the  carrier  may  request,  including  an 
itemized  physician  or  supplier  bill,  in 
order  to  apply  the  requirements  under 
the  Medicare  program. 

(6)  Identifies  and  excludes  from  its 
requests  for  payment  all  services  for 
which  Medicare  is  the  secondary  payer. 

(b)  Services  paid  by  the  entity.  An 
entity  is  not  required  to  pay  and  claim 
reimbursement  for  all  Part  B  services 


furnished  to  members  of  its  plans. 
However,  if  it  does  not  pay  and  claim 
reimbursement  for  all  those  services,  it 
must  establish  in  advance  precise 
criteria  for  identifying  the  services  for 
which  it  will  pay  and  claim 
reimbursement. 

(Catalog  of  Fedral  Domestic  Assistance 
Program  No.  13.774.  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  August  18. 1988. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  June  10, 1988. 
Otis  R.  Bowen, 
Secretary. 
[FR  Doc.  88-16995  Filed  7-27-88  845  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-6931] 

Changes  in  Flood  Elevation 
Determinations;  Arkansas  et  al. 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Interim  rule. 

SUMMARY:  This  rule  lists  those 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  elevations  are 
currently  in  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination.  From  the 
date  of  the  second  pubUcation  of  notice 
of  these  changes  in  a  prominent  local 
newspaper,  any  person  has  ninety  (90) 
days  in  which  he  can  request  through 
the  community  that  the  Administrator, 
reconsider  the  changes.  These  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  (100- 
year)  flood  elevation  determinations  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fifth  column  of 
the  table.  Send  comments  to  that 
address  also. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  Matticks,  Chief.  Risk  Studies 
Division.  Federal  Insurance 
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Administration.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2767. 
SUPPI^MENTARY  INFORMATION:  The 
numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the 
FIRM(s)  make  it  administratively 
infeasible  to  poblish  in  this  notice  all  of 
the  modified  base  (100-year)  fk)od 
elevations  contained  on  the  map. 
However,  this  rule  indudes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
(100-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1966,  as 
amended,  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448)),  42  U.S.C.  4001-4128,  and  44 
CFR  Part  65.4. 


For  rating  purposes,  the  revised 
commumty  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  elevations,  together  with  the 
floodplain  management  measuies 
required  by  60.3  of  the  program 
regulations  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time,  enact  stricter  recpiirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal,  Slate  or 
regional  entities. 

The  changes  in  the  base  (100-year) 
flood  elevations  listed  below  are  in 
accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C 


605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promnlgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 

PART  65— [AMEMOEOl 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

§65.4    [Amended] 

Section  65.4  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


State 

County 

Location 

1 

Date  and  name  of  newspaper  where 
notice  was  putilehed 

Chief  executive  officer  of  community 

Effects  da<e  of 
Modificaton 

No. 

Arkansas 

CrawfOfd 

DeKalb 

Cook _.... 

Essex _.... 

Montgomery 

Windsor 

Qty  of  Van  Buren 

Unincorpx5rated 
areas. 

Village  of 
Westctiester. 

Cityof  Metfwen 

Mar.  17.  1988.  Mar.  24,  1988  Press 
Argus  Couner. 

June  23.  1988,  June  30.  1988.  De- 
catur-DeKalb  News/ERA. 

July  21,  1988,  July  28,  1988,  West- 
chester News. 

June  24,  1988.  July  1,  1988,  Law- 
rence Eagle-  Tribune. 

June  29,   1968.  July  6,   1988,   The 
Couner. 

June    16,    1988,    June    23,    1988, 
White  River  Valley  Herald. 

The  Honorable  Rot)er1  E  Bell. 
Mayor  of  tfie  city  of  Van  Buren, 
P.O  Box  668.  Van  Buren.  Arkan- 
sas 72956. 

The  HonoratJie  Manuel  J.  Maloof. 
Chief  Executive  Officer,  DeKalb 
County,  556  North  McDonough, 
Decatur,  Georgia  30030 

The  Honorabte  John  J.  Sinde,  Vil- 
lage President.  viUage  of  West- 
chester, 10240  Roosevelt  Road, 
Westchester,  Illinois  60153. 

Mr.  William  F.  Gallagher,  Manager 
of  the  city  of  Methuen,  90  Hamp- 
shire Stpeet  Methuen,  Massachu- 
setts 01844. 

The  Honoratile  Alvin  Stahl,  Mont- 
gomery County  Judge.  326 '/^  N. 
Main,  Conroe,  Texas  77301. 

The  Honorable  David  1.  Lyman, 
Chairman  cA  the  town  of  Royalton 
Board  of  Selectmen,  P.O.  Box 
680,  South  Royalton,  Vermont 
05068. 

Mar.  4,  1988 

June  14,  1968 

Oct  28,  1988 

June  14.  1988 

June  17,  1988 

Junes.  1988 

060053 

Georgia 

130065 

Illinois  

170170 

Massachu- 

250093C 

setts. 

Texas 

Umncofporated 
areas. 

Town  of  Royatton 

480463 

Vermont....- 

5001 53B 

Issued:  July  20. 1988. 
Harold  T.  Duryee. 

Ad  mini  St  rot  or.  Federal  Insurance 

Administration. 

|FR  Doc.  88-16985  Filed  7-27-88;  8:45  am] 

BILUMG  CODE  e71S-0a-H 


44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY*.  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

summary:  Modified  base  (100-year) 
flood  elevations  are  fmalized  for  the 
communities  listed  below. 
These  modified  elevations  will  be 


used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
amend  the  Flood  Insurance  Rate  Map(s] 
(FIRM)  in  effect  for  each  Lsted 
community  prior  to  this  date. 
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ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  ofHce  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  on  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L.  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator,  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish  in 
this  notice  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 


The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968,  (Pub.  L. 
90-^48).  42  U.S.C.  4001-4128,  and  44  CFR 
Part  65. 

For  rating  purposes,  the  revised 
community  number  is  shown  and  must 
be  used  for  all  new  policies  and 
renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
fioodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  fioodplain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
fioodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities. 

These  modified  base  fiood  elevations 
shall  be  used  to  calculate  the 


appropriate  fiood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 

PART  65— (AMENDED) 

The  authority  citation  for  Part  65 
continues  to  read  as  foUlows: 

Authority:  42  U.S.C.  4001  e/  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.O.  12127. 
§65.4    [Amended] 

Section  65.4  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


UMI 


Date  and  name  of         ' 

Effective 

Com- 

State and  county 

Location 

newspaper  where  notice    ; 

Chief  executive  officer  of  community 

date  of 

munity 

was  published 

modification 

No. 

Geofgia;  Fulton 

Unincorporated  areas .... 

Nov.  12.  1987.  Nov.  19, 

The  Honorable  Sam  Brownlee.  County 

Nov  2,  1987 

135160 

(Docket  No.  FEMA- 

1987,  Atlanta  Journal 

Manager,  Fulton  County,  207  Admin- 

6928). 

Constitution. 

istration      Building,      165      Central 
Avenue,  SW.,  Atlanta.  GA  30335. 

Illinois:  Cook  (Docket 

City  of  Prospect 

Mar.  24.  1988,  Mar.  31, 

The  Honorable  John  E.  Gilligan,  Mayor, 

Mar.  15, 

170919 

No.  FEMA-6928). 

Heights. 

^9m.  Daily  Herald. 

City  of  Prospect  Heights,  City  Hall,  4 
East  Camp  McDonald  Road.  Pros- 
pect Heights,  IL  60070. 

1988. 

Oklahoma;  Oklahoma, 

City  ot  Oklahoma  City .... 

Apr.  18,  1988,  Apr.  25, 

The  Honorable  Ronald  J.  Norick,  Mayor 

Apr.  6,  1988... 

405378 

Canadian, 

1988,  The  Daily 

of  the  City  of  Oklahoma  City,  200 

Cleveland,  McClain, 

Oklahoman. 

North   Walker,   Oklahoma   City,   OK 

and  Pottawatomie 

73102. 

(FEMA  Docket  No. 

6928). 

South  Carolina;  Aiken 

Unincorporated  areas .... 

Apr.  7,  1988,  Apr.  14, 

The     Honorable     W.     Scott     Barnes, 

Mar.  31. 

450002 

(Docket  No.  FEMA- 

1988.  Aiken  Standard 

County  Administrator.  Aiken  County, 

1988. 

6928). 

828  Richland  Avenue,  West.  Aiken,  i 
SC  29801.                                               1 

Tennessee;  Shelby 

Unincorporated  areas .... 

May  13.  1988,  May  20, 

The     Honorable    William     N.     Morris,  |  May  3,  1988... 

470214 

(Docket  No.  FEMA- 

1 988,  Memphis  Daily 

Mayor,    Shelby    County,    160    i'Jorth 

6928). 

News. 

Mid-America  Mall,  8th  Ftoor,  Mem- 
phis. TN  38103. 

Tennessee:  Shelby 

Unincorporated  areas 

Mar.  3,  1988,  Mar.  10, 

The     Honorable    William     N.     Morris, 

Feb  22, 

470214 

(Docket  No.  FEMA- 

of  Shelby  Colinty. 

■\%m,  Memphis  Daily 

Mayor,  Shelby  (bounty,  160  N.  Mid- 

1988. 

6928). 

News. 

America  Mall,  8th  Floor,   Memphis, 
TN  38103. 

Texas;  Fort  Bend 

Unincorporated  areas ... 

Apr.  11,  1988,  Apr.  18, 

The   Honorable  Jodie  Stavinoha,   Fort 

Mar.  25, 

480228 

(FEMA  Docket  No. 

1988,  The  Herald 

Bend  County  Judge,  P.O.  Box  368. 

1988. 

B 

6928). 

Coaster. 

Richmond,  TX  77469. 
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State  and  county 

Location 

Date  and  name  of 

newspaper  where  notice 

was  published 

Chief  executive  officer  of  community 

Effective 

date  of 

nrodification 

Com- 
munity 
No. 

Texas'  Dallas  Denton 

City  of  Dallas    

Apr.  22,  1988.  Apr.  29, 
1988,  The  Dallas 
Morning  News. 

Apr.  14,  1988,  Apr.  21, 

^^m.  Mid-Cities  Daily 

News. 
Apr.  14,  1988,  Apr.  21, 

1988,  Mid-Cities  Daily 

News. 

Mar.  23,  1988,  Mar.  30, 
1988,  Dallas  Times 
Herald. 

The  Honorable  Annette  Strauss,  Mayor 
of  the  City  of  Dallas.  City  Hall,  5  E 
North,  Dallas,  TX  75201. 

The  Honorable  Bill  Souder,  Mayor  of 
the  City  of  Hurst,  1 505  Precinct  Line 
1      Road,  Hurst,  TX  76054. 
i  The  Honorable  Dan  Echols,  Mayor  of 
i     the  City  of  North  Richland  Hills,  P.O. 
i      Box  18609,  North  Richland  Hills,  TX 

76180. 
I  The  Honorable  H.C.  Ruyle,  Mayor  of 
i      the  City  of  Rowlett,   PO.   Box  99, 
Rowlett,  TX  75088. 

Apr.  1,  1988 ... 

Apr  7.  1988.. 
Apr.  7.  1988... 

Feb.  25, 
1988. 

480171 

Collin,  Rockwall,  and 
Kaufman  (FEMA 
Docket  No.  6928). 
Texas;  Tarrant  (FEMA 

City  of  Hurst 

C 
480601 

Docket  No  6928). 

Texas:  Tarrant  (FEMA 
Docket  No  6928) 

Texas:  Dallas  arKJ 

City  of  North  Richland 
Hills. 

City  of  Rowlett 

480607 
480185 

Rockwall  (FEMA 
Docket  No.  6928). 

B 

Issued:  July  20,  1988. 
Harold  T.  Duryee, 

Administrator.  Federal  Insurance 
Administration. 

|FR  Doc.  88-16987  Filed  7-27-88;  8:45  am) 

BILLING  CODE  6718-03-M 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations; 
Colorado 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  Modified  base  (100-year] 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program. 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  modified  base  flood  elevations, 
for  the  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  available  for  inspection 
indicated  on  the  table  below: 

ADDRESSES:  See  table  below: 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L.  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 


published  in  the  Federal  Register  for 
each  community  Usted. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90^48)),  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b],  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  fmal  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
The  Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

PART  67— [AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 


The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Source  ol  flooding  and  location 


#Depm 
mfeel 
above 

ground. 

*Elev8- 

tion  m 

leet 

(NGVD) 
Mo<*<ied 


COLORAOO 

ConMnerc*  City  (dty),  Adami  County  (FEMA 
Docket  No.  692S) 

Sand  Creek 
Appfoximalely  300  leet  upstream  ol  Bnghton 

Boulevard i      "5152 

Approximately  1,580  feet  upstream  o(  Bnghton 

Boulevard '5' 54 

Approximately  2.500  feet  upstream  of  Bngtnon 

Boulevard "S'SS 

Downstream  of  Vasouez  Boulevard  *5163 

Mapt  art  avaMabte  for  toniMctlon  at  the  City 
Mall— Community  Development  Department 
5291  East  60th  Avenue.  Commerce  City.  Colo- 
rado 80022 

FLORIDA 

Oekay  Beach  (dty).  Palm  Beach  County  (FEMA 
Docket  No.  6929) 

Lake  Delray  Along  entire  stxxeline _.  "12 

Canal  L-Z9  Akxig  entire  canal "13 

Canal  C~  15  Along  entire  canal 1  ' '2 

Mapa   avaHaMe   lor   Inapectton   at   the   PuMc 

Works  Complex.  434  South  Swinion  Avenue, 

Delray  Beach.  Flonda  33444 

Polk  County  (UnkKorporated  areas)  (FEMA 
Docket  No.  6929) 

Lake  Kissimmee  Along  entire  shoreline  "55 

Maps  avaMaMe  tor  hwpection  at  the  Planning  : 
Department.  Graphics  Section.  Bartow.  Flonda  ] 

MASSACHUSETTS 

Wilmington,  (town).  MMdIeeeii  County  (FEMA 
Docket  No.  691S) 

Tnbutary  to  Marlins  Brook 

At  confluence  with  Martins  Brook         |  '82 

Upstream  side  of  Ainsworth  Road      I  '62 

Approximately  1,130  leet  upstream  ol  Andover  i 
Street I  "82 
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Source  of  flooding  and  location 


Map*  i»»WiWa  for  ln«p«ctlon  at  the  Depattment 
ol  EngRwering  or  Planning  OepartmenL  Town 
HaH.  121  Glen  Road.  Witmnglon.  Massachu- 
setts 01887 


EMsvW*  (dly),  Jonaa  County  (FEMA  Docket 
No.6»39) 

Basie  Branch: 
About  1760  feet  downstream  at  Stale  Highway 

29 _ „ 

About  860  toel  upstream  o*  Stale  Highway  29  ... 
Little  Rocky  Creek: 

About  0  9  irate  downstream  o(  NortoHi  Southern 
Railway 

About  0  9  irate  upstream  o*  US  Highway  1 1 

ftocky  Creek 

About  3800  ieet  downstream  o)  NortoMi  South- 
em  Railway 

About  3000  feat  downstream  of  Norfolk  South- 
em  Railway _ _ _.... 

About  2400  feat  upatream  of  US  Highway  11  — 
Rocky  Creek  Tiibulmy  2: 

At  mouth _ 

Just  downstream  of  Ouboaa  Street. 

Just  upstream  of  Pettis  Street 


Maps  avaNaMa  lor  Inapadion  at  the  Oty  HaU. 
110  Court  Street.  EHsvilto.  Mississippi. 


MISSOURI 


EMMtry  (dty),  Uneohi  County  (FEMA  Docket 
NoiMlt) 

Mississippi  River  Within  community 

Maps  avaNaMa  for  kispactlon  at  the  City  Hall. 
201  Broadway  Avenue.  ElstMrry,  Mesoun. 

NEW  JERSEY 


wasi  laaiuiu  fiownwapi,  psaaaw  county 
(FEMA  Docket  No.  MM) 

Peifuannock  River. 
19  mtes  downstream  ot  CONRAIt  Bndge  just 

upstream  ol  Chartoltebuig  Reservoir 

Approxmataly  30(T  feet  downstream  of  Oak 

Ridge  Reservoir  Dam 

At  Oak  Rklge  Reservoir  Dam 

Mapa  avalaMa  lor  hMpactlon  at  the  Engvieenng 
Department.    30   Martmi   Road.   West   MiHord. 

niGw  Jot  9^^. 


NEW  MEXICO 


#  Depth 
in  feet 
atx>ve 
ground 
'Eleva- 
tion m 

(NGVD). 
Modified 


Gallup  (dty).  McKlnley  County  (FEMA  Docket 
No.6a25) 

Puerco  Rner 
Approximately  073  mito  upstraam  ol  Secorx) 

Street _ _ 

Appronmately  1.10  miles  upstravn  ol  Secorv) 
Street „ 

Mapa  availaMa  lor  InapacMon  at  the  City  HaN. 
1 10  West  Aztec  Galkjp.  New  Mewca 


NEW  YORK 


Dover  (lawn),  Outehaaa  County  (FEMA  Docket 
No.  8929) 

TenmHe  River 

ApproxmaMty  250  iael  downakoaia  ol  Rea- 
gan's MM  Road..... - 

Approximalely  200  Ieet  upstream  ol  Reagan's 
MM  Road _ _ ... 

Approximately  1.400  Iael  upstream  of  Reagan's 
Mill  Road... 


•211 
•224 


•198 
•213 


•200 

•200 
•207 

•207 
•206 
•216 


•450 


•744 


•802 
•846 


•6.5ie 
•6.520 


•341 
•344 
•346 


Source  ol  flooding  and  location 


Maps  avaNaMa  lor  Inapaction  at  the  Town  HaN. 
Dover  Plame.  Naw  York. 

OREGON 


CtocfcsniM  County  (Mntncofporstsd  srcssk 
(FEMA  Docket  No.  C92S) 

JoHrtaon  Oeek: 

Immedntaty  downstream  of  282nd  Avenue 

Immedately  upskaam  ol  282nd  Avenue 

Approximately  655  feet  downstream  ol  OhenI 

Dnve _ 

ApproKimalBly    300    leel    upstream    of   Oneol 

Dnve 

Approximately  900  Ieet  downstream  of  Pleasant 

Home  Dnve 

Appronmalely  SO  Ieet  downstream  ol  Pleasant 

Home  Dnve _ _ 


Maps  avaNaMa  lor  ravlaw  al  Clackamas  County 
Department  ol  Transportation  and  Devetop- 
menl.  902  Abemethy  Street.  Oregon  Oty. 
Oregon. 


TEXAS 


North  RIcMand  HMa  (cMy),  Tarrant  County 
(FEMA  Docket  No.  <ttS) 

Stream  C8- 1. 
Approximately  25  Ieet  upstream  ol  Fox  Holkjw 

Lane _... 

Approximately  450  feel  upstream  ol  St  Lous 

Southwestern  Railroad  bndge _ _ 

Approximately  50  feet  downstream  of  Chapman 

Dnve 

Approximately  270  Ieet  upstream  of  Chapman 

Dnve 

At  downstream  sNia  of  Bnardate  Dnve 


Maps  avaNatIa  lor  Inapaetkin  at  the  Oty  Ha*. 
7301  NE.  Loop  820.  North  Richland  HMs. 
Texas. 


San  Afllonia  (dty).  Bear  County  (FEMA 
Docket  No.  S925> 

Huebner  Creek: 

Al  confluence  with  Leon  Creek 

Approximalely  2.100  Ieet  upstream  ol  conflu- 
ence of  Leon  Creek 

Approximately   340   feel   upstream   ol  Wnitt>y 

Roed 

Appnwimalaly  2.000  feet  upstte«n  ol  WhNby 

Road.— - _ 

Huebner  Creek  Thbutary  A 
Approximalely  600  feet  downslraam  ol  Eckert 

Boulevard _ 

Approximately  900  feet  upstream  of  Eckert  Bou- 
levard   

Thbutary  B  Huatner  Creek: 
Approximalely  750  Ieet  upstream  ol  Oakland 

Road - ._ 

Approximately  2.3S0  Ieet  upstream  ol  Oakland 

Road _ 

San  Antonio  River 
Approximately  200  Ieet  upstream  of  South  East 

MiMary  Orwe(Laap  13) 

Approximalely    1.000   Ieet   upstream   ol   East 

Pyron  Road 

Slate  Hospital  Creek:   At  confluence  with  San 

Antonio  River 

ieon  Creek: 
Approximataly  250  leel  downairaam  ol  Baticock 

Road - _ 

At  West  Pnie  Road 

Souttnueel  Roaoarcti  Creek:  Al  the  coiporale  kmil 
boundary,  approximately  700  feel  upstream  of 
US  Route  410 


iK>epth 

above 
ground 
'Eleva- 


(NG\/0| 
Modrfied 


•444 

•447 

•494 
•504 
•528 
•538 


•631 

•634 

•647 

•851 
•665 


•761 
•763 
*866 
•877 

•847 
•862 

•862 
•897 

•349 
'56* 

550 


•916 
■691 


•758 


Source  of  flooding  and  location 


Deitel  Creek: 
Approximalely  91  irate  upstream  ol  U  S  Route 

410 - 

Approximataly    3.800    feel    upstream    of    U.S. 
Route  410 


Mapa  avaNatria  lor  inapaction  at  the  Department 
ol  Pubkc  Works.  Drainage  Engmeermg  Section. 
14  West  Commerce  Street.  7th  Floor.  San  An- 
tonio. Texas 


Watauga  (dty),  TarranI  County  (FEMA  Docket 
Na  692S) 

Singmg  HMs  Creek 
Approximalely  1 .320  feel  upstream  ol  Mackneal 

Trail 

Approximately  170  feet  upstream  ol  Watauga- 
SmithfieW  Road 


Maps  avaNaMa  lor  Inapaction  at  7161  WhiNey 
Road.  Watauga.  Texas 


VIRGINIA 


Staunton  (dty)  (FEMA  Docket  No.  8925) 

Lewis  Creek: 

At  downstream  corporate  limits 

At  upstream  corporate  limits. 

Greenville  Avenue  Tributaty 
Approxvnately    300   feet    upstream   of    Bess« 

WeNar  School  Drtva 

At  upper  iKnt  ol  detailed  study  (approximalely 
2.840  Ieet  upstream  ol  Bessie  WeHer  School 

Dnve) 

Peyton  Creek 
Approximately  680  Ieet   downalroam  ol  Osrv 

aghe  Street - 

Approximately  1.900  feet  upstream  ol  Surrey 

Road 

Buttermilk  Spnng  Run: 
Approximately  1 00  feel  upstream  ol  Harie  Street 
Approximately  1 70  Ieet  upstream  of  Haite  Street 
Approximately  960  leel  upstream  ol  CSX  Trans- 
port Rariroad 

Spnngti^  Branch: 

At  conlkjenea  w*h  Peyton  Creek 

Approiomatoty  4.000  leal  upstream  ol  confk«- 

ence  with  Peyton  Creek 

West  Beverley  Tributary: 
Approximalely  20  teat  upstream  ol  confluerx:e 

with  Peyton  Creek _ 

Approximalely  2.800  Ieet  upstream  ol  confhi- 
ence  with  Peyton  Creek  


Maps  ara  avaNaMa  lor  kispectlon  at  dw  Inspec- 
bon  EngKieenng  Division,  113  East  Beverley. 
Staunton.  Virginia 


WISCONSIN 


Sheboygan  County  (unlncorporalatf  areas) 
(FEMA  Docket  No.  8939) 

Fisherman's  Creek 

At  confluence  with  Black  River _ 

About  870  Ieet  upstream  ol  US.  Highway  141 

Maps  avaNaMa  tar  InapacWan  at  the  Planning 
Department  615  North  Sixth  Street  Shetmy- 
gan.  Wiseonain. 


#  Depth 

n  Ieet 

above 

ground 

'Eteva 

tion  in 

leel 

(NOVO) 

Modilied 


•724 
— ?i 


•591 
•599 


•1.257 
•1.468 


•1.418 

•1.470 

•1.432 

•1.530 

•1.416 

•1.418 

•1342 

•1.444 
•1.491 

•1.444 
•1.479 


•584 
•636 


Issued:  luly  20. 198& 
Harold  T.  Duryee. 

Administrator.  Federal  Insurance 
Administration. 

(FR  Doc.  88-16988  Filed  7-27-88;  8:45  ami 

BILUNG  CODE  tTlt-OMW 


UMI 


Federal  Register  /  Vol.  53.  No.  145  /  Thursday.  July  28.  1988  /  Rules  and  Regulations 


28393 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 
[FCC  88-191) 

Amendment  of  ttie  Commission's 
Environmental  Rules 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  amending 
its  rules  to  implement  the  Endangered 
Species  Act,  the  National  Historic 
Preservation  Act  and  the  American 
Indian  Religious  Freedom  Act.  The 
amended  rules  ensure  that  Commission 
actions  subject  to  these  Acts  are 
evaluated  to  determine  their  effects  on 
the  environment,  and  that  the  views  of 
appropriate  entities  are  obtained  before 
action  is  taken. 

EFFECTIVE  DATE:  September  26, 1988. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
A.  Holly  Berland,  Federal 
Communications  Commission, 
Washington.  DC  20554,  (202)  632-6990. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Order, 
adopted  June  8, 1988  and  released  July 
19, 1988.  The  full  text  of  this  decision 
and  the  rule  amendments  may  be 
purchased  from  the  Commission's 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800,  2100  M 
Street  NW.,  Suite  140,  Washington,  DC 
20037. 

Summary  of  Memorandum  Opinion  and 
Order 

1.  In  1985,  the  Commission  amended 
its  environmental  rules  to  conform  to 
regulations  issued  by  the  Council  on 
Environmental  Quality  (CEQ).  CEQ  is 
the  agency  responsible  for  overseeing 
federal  efforts  to  comply  with  the 
National  Environmental  Policy  Act. 

2.  Since  1985,  the  Commission  has 
reviewed  all  other  federal 
environmental  rules  to  ensure  that  the 
agency  is  fully  meeting  its 
responsibilties.  The  Commission  has 
determined  that  a  further  revision  of  its 
environmental  rules  is  necessary  to 
effectuate  the  Endangered  Species  Act, 
the  National  Historic  Preservation  Act, 
and  the  American  Indian  Religious 
Freedom  Act.  By  this  Order,  the 
Commission  is  amending  §  1.1307  of  its 
rules  to  require  the  preparation  of 
environmental  assessments  (EAs)  for 
facilities  that  likely  will  affect:  (1) 
Endangered  and  threatened  species  and 


their  critical  habitats:  (2)  historic 
engineering  sites  of  national  significance 
listed  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places:  and 
(3)  Indian  religious  sites.  Further,  when 
considering  actions  subject  to  those 
Acts,  the  amended  rules  require  the 
Commission  to  initiate  consultation 
procedures  with  appropriate  government 
authorities,  as  provided  in  the 
Endangered  Species  Act  and  the 
National  Historic  Preservation  Act. 
Finally,  the  amended  rules  require  the 
Commission  to  solicit  the  views  of 
Indian  tribes  when  considering  actions 
that  may  affect  Indian  religious  sites. 

3.  Because  these  rule  amendments 
merely  implement  responsibilities  and 
procedures  required  by  law,  the 
Commission  finds  for  good  cause  that  it 
is  unnecessary  to  use  the  prior  notice 
and  comment  procedures  of  the 
Administrative  Procedure  Act.  See  5 
U.S.C.  553(b)(B). 

4.  The  rules  contained  herein  have 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  new  or  modified  public 
information  collection  requirements. 
Implementation  of  the  rule  amendments 
will  therefore  be  subject  to  approval  by 
the  Office  of  Management  and  Budget. 

5.  The  rule  amendments  will  be 
effective  September  26, 1988,  in  order  to 
allow  the  Office  of  Management  and 
Budget  to  review  the  rules  pursuant  to 
44  U.S.C.  3507(b). 

Federal  Communications  Commission. 
H.  Walker  Feaster,  III, 

Acting  Secretary. 

Part  1  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  Section  1.1306  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)  and 
Note  las  follows: 

§  1.1306    Actions  whicti  are  categorically 
excluded  from  environmental  processing. 

***** 

(b)  *  *   * 

(1)  Involve  a  site  location  specified 
under  §  1.1307(a)  (l)-(7),  or 

(2)  Involve  high  intensity  lighting 
under  §  1.1307(a)(8). 
***** 

Note  1. — The  provisions  of  §  1.1307(a)  do 
not  encompass  the  mounting  of  antennas  on 
an  existing  building  or  antenna  tower,  unless 
the  antenna(s)  to  be  mounted  is  (are)  subject 
to  the  provisions  of  §  1.1307(b)  and  would 
result  in  human  exposure  to  radiofrequency 
radiation  in  excess  of  the  applicable  health 
and  safety  guidelines  cited  in  §  1.1307(b).  or 
unless  the  provisions  of  1.1307(a)(4)  are 
applicable.  Otherwise,  the  use  of  existing 
buildings  and  towers  is  an  environmentally 


desirable  alternative  to  the  construction  of 
new  towers  and  is  encouraged. 
***** 

2.  Section  1.1307  is  amended  by 
redesignating  paragraphs  (a)(3), 
including  the  note  as  (a)  (4),  (5),  and  (6), 
as  (a)  (4),  (6),  (7),  and  (8)  respectively, 
revising  newly  redesignated  paragraph 
(a)(4),  adding  new  paragraphs  (a)  (3)  and 
(5),  and  republishing  newly  redesignated 
paragraphs  (a)  (6)  through  (8)  to  read  as 
follows: 

§  1 . 1 307    Actions  that  may  have  a 

significant  environmental  effect,  for  which 

Environmental  Assessments  (EAs)  must  be 

prepared. 

*         *        *        ♦        • 

(a)(3)  Facilities  that:  (i)  May  affect 
listed  threatened  or  endangered  species 
or  designated  critical  habitats;  or  (ii)  are 
likely  to  jeopardize  the  continued 
existence  of  any  proposed  endangered 
or  threatened  species  or  likely  to  result 
in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitats,  as  determined  by  the  Secretary 
of  the  Interior  pursuant  to  the 
Endangered  Species  Act  of  1973. 

Note. — The  list  of  endangered  and 
threatened  species  is  contained  in  50  CFR 
17.11,  17.22,  222.23(a)  and  227.4.  The  list  of 
designated  critical  habitats  is  contained  in  50 
CFR  17.95, 17.96  and  Part  226.  To  ascertain  the 
status  of  proposed  species  and  habitats, 
inquiries  also  may  be  directed  to  the  Regional 
Director  of  the  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 

(4)  Facilities  that  may  affect  districts, 
sites,  buildings,  structures  or  objects, 
significant  in  American  history, 
architecture,  archeology,  engineering  or 
culture,  that  are  listed,  or  are  eligible  for 
listing,  in  the  National  Register  of 
Historic  Places.  (See  16  U.S.C.  470w(5); 
36  CFR  60  and  800.) 

Note. — The  National  Register  is  updated 
and  re-published  in  the  Federal  Register  each 
year  in  February.  To  ascertain  whether  a 
proposal  affects  a  historical  property  of 
national  significance,  inquiries  also  may  be 
made  to  the  appropriate  State  Historic 
Preservation  Officer,  see  16  U.S.C.  470a{b);  36 
CFR  Parts  63  and  800. 

(5)  Facilities  that  may  affect  Indian 
religious  sites. 

(6)  Facilities  to  be  located  in  a  flood 
Plain  {See  Executive  Order  11988.) 

(7)  Facilities  whose  construction  will 
involve  significant  change  in  surface 
features  (e.g.,  wetland  fill,  deforestation 
or  water  diversion).  (In  the  case  of 
wetlands  on  Federal  property,  see 
Executive  Order  11990.) 

(8)  Antenna  towers  and/or  supporting 
structures  that  are  to  be  equipped  with 
high  intensity  white  lights  which  are  to 
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be  located  in  residential  neighborhoods, 
as  defined  by  the  applicable  zoning  law. 

***** 

3.  Section  1.1308  is  amended  by 
adding  a  Note  at  the  end  of  paragraph 
(b]  and  revising  paragraphs  (c]  and  (d] 
as  follows: 

§  1.1306    ConaktoratkMi  of  Environmental 
Asscswnwils  (EAa);  flndings  of  no 
significant  hnpacL 


(b)  *  *  * 

Note. — With  respect  to  actions  specified 
under  S!  1.1307(a)(3)  and  ia307(a)(4>.  tlie 
Commission  shall  solicit  and  consider  the 
comments  of  the  Department  of  Interior,  and 
the  Stale  Historic  Preservation  Officer  and 
the  Advisory  Council  on  Historic 
Preservation,  respectively,  in  accordance 
with  their  established  procedures.  See 
Interagency  Cooperation — Endangered 
Species  Act  of  1973,  as  amended.  50  CFR  Part 
402:  Protection  of  Historic  and  Cultural 
Properties,  38  CFR  Part  800.  In  additioa  when 
an  action  interferes  with  or  adversely  affects 
an  American  Indian  tribe's  religious  site,  the 
Commission  shall  solicit  the  views  of  that 
American  Indian  tribe.  See  §  1.1307(a)(5). 

(c)  If  the  Bureau  or  the  Commission 
determines,  based  on  an  independent 
review  of  the  EA  and  any  applicable 
mandatory  consultation  requirements 
imposed  upon  federal  agencies  (see  note 
above],  that  the  proposal  will  have  a 
significant  environmental  impact  upon 
the  quality  of  the  human  environment,  it 
will  so  inform  the  applicant.  The 
applicant  will  then  have  an  opportunity 
to  amend  its  application  so  as  to  reduce, 
minimize,  or  eliminate  environmental 
problems.  See  §  1.1309.  If  the 
environmental  problem  is  not 
eliminated,  the  Bureau  will  publish  in 
the  Federal  Register  a  Notice  of  Intent 
[see  S  1.1314]  that  EISs  will  be  prepared 
[see  §S  1.1315  and  1.1317),  or 

(d)  If  the  Bureau  or  Commission 
determines,  based  on  an  independent 
review  of  the  EA,  and  any  mandatory 
consultation  requirements  imposed  upon 
federal  agencies' (see  the  note  to 
paragraph  (b)  of  this  section),  that  the 
proposal  would  not  have  a  significant 
impact,  it  will  make  a  finding  of  no 
significant  impact.  Thereafter,  the 
application  will  be  processed  without 
further  documentation  of  environmental 
effect.  Pursuant  to  CEQ  regulations,  see 
40  CFR  1501.4  and  1501.6,  the  applicant 
must  provide  the  community  notice  of 
the  Commission's  fmding  of  no 
significant  impact. 

4.  Section  1.1311  is  amended  by 
adding  paragraph  (a)(6)  as  follows: 

(1-1311    EnvironnMntaHnformation  to  b« 
indudMl  n  tlw  anvirowiwntat  aa— lament 


(a)(6)  If  endangered  or  threatened 
species  or  their  critical  habitats  may  be 
affected,  the  applicant's  analysis  must 
utilize  the  best  scientific  and 
commercial  data  available,  see  50  CFR 
402.14(c). 

***** 

§1.1314    [Amemled] 

5.  Section  1.1314  is  amended  to 
remove  the  note  following  paragraph  (d). 

[FR  Doc.  88-16894  Filed  7-27-88;  8:45  am] 

BILUNO  CODE  •712-Ot-M 

47  CFR  Part  69 

(CC  Dockets  No*.  7»-72, 80-286;  FCC  88- 
228] 

Access  Charges 

agency:  Federal  Communications 

Commission. 

action:  Final  rule  with  request  for 

comments. 

StiMMARY:  The  Conunission  affirmed  the 
fundamental  decisions  reached  in  the 
Commission's  Order  (MTS  and  WATS 
Market  Structure,  Amendment  of  Part  67 
of  the  Commission's  Rules  and 
Establishment  of  a  Joint  Board.  Report 
and  Order.  2  FCC  Red  2953  (1967))  in 
this  proceeding,  and  denied  most  of  the 
petitions  seeking  reconsideration  of  that 
Order.  The  Commission  did,  however, 
adopt  several  limited  modifications  to 
its  Part  69  Rules  in  response  to  technical 
concerns  raised  by  petitioners.  The 
Commission  also  initiated  a  pleading 
cycle  inviting  comments  on  an 
appropriate  schedule  for  terminating 
bifurcated  carrier  common  line  charges 
(§69.207). 

EFFECTIVE  DATES:  August  29, 1988, 
except  for  §§  69.116  and  69.117  which 
are  effective  August  1, 1988. 

Comment  dates:  Comments  on 
§  69.207  are  due  on  or  before  August  29, 
1988  and  reply  comments  are  due  on  or 
before  September  28, 1988. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street,  NW.. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Cornell,  Policy  and  Program 
Planning  Division.  Common  Carrier 
Bureau  (202)  632-9342. 
SUPPLEMENTARY  MFORMATION:  This  is  a 

summary  of  the  Commission's 
Memorandum  Opinion  and  Order  on 
Reconsideration  and  Order  Inviting 
Comments  (FCC  88-228),  adopted  July  8, 
1988,  and  released  July  12. 1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 


Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Sen'ice,  (202)  857  380a 
2100  M  Street,  NW.,  Suite  140, 
Washingtoa.  DC.  20037. 

Summary  of  MemoraiMhim  Opinion  and 
Order  on  Reconsideration 

1.  The  Memorandum  Opinion  and 
Order  on  Reconsideration,  adopted  July 
8, 1968,  affirmed  the  fundamental 
decisions  reached  in  the  Commission's 
Order  (MTS  and  WATS  Market 
Structure,  Amendment  of  Part  67  of  the 
Commission's  Rules  and  Establishment 
of  Joint  Board,  Report  and  Order.  2  FCC 
Red  2953  (1987)}  in  this  proceeding,  and 
denied  moet  petitions  seeking 
reconsideration  of  that  Order.  The 
Commission  did.  however,  adopt  several 
limited  modifications  to  its  Part  69  Rules 
in  response  to  technical  concerns  raised 
by  petitioners. 

2.  In  its  May  1967  Order,  the 
Commission  had  adopted  a 
comprehensive  set  of  measures 
concerning  the  implementation  of 
subscriber  line  charges  (SLCs),  the 
federal  lifeline  assistance  programs, 
high  cost  assistance,  and  common  line 
pooling  that  had  been  recommended  by 
the  Joint  Board.  On  reconsideration,  the 
Commission  affirmed  its  fundamental 
decisions  reached  on  the  level  and 
timing  of  SLC  increases,  the  allocation 
of  the  decreases  in  the  carrier  common 
line  (CCL)  charge,  and  the  structure  of 
the  non-trafHc  sensitive  (NTS)  pool,  thus 
denying  most  reconsideration  requests. 

3.  The  Joint  Board  Recommended 
Decision  had  called  for  a  phasing-in  of 
the  subscriber  line  charge  increases  in 
small  increments  over  a  period  of  time 
and  implementation  of  a  monitoring 
program  that  is  specifically  designed  to 
detect  any  future  changes  in  penetration 
levels  for  telephone  service.  The 
Commission  adopted  these 
recommendations  in  its  May  1967  Order. 
In  its  reconsideration  order,  the 
Commission  noted  that  the  issues  and 
concerns  raised  by  the  petitioners  that 
challenged  the  scheduled  increases  were 
fully  examined  during  the  course  of  the 
extensive  Joint  Board  and  FCC 
proceedings.  The  Commission  pointed 
out  that  petitioners  failed  to  provide 
new  arguments  or  information  that 
warranted  modifying  carefully 
considered  decisions  of  the  Joint  Board 
and  the  FCC. 

4.  The  CanmiaaMMi  declined  to  adopt 
MCI's  proposal  that  the  decrease  in  the 
CCL  charges  resulting  from  the  July  1967 
incremental  SLC  increase  be  applied 
equally  to  originating  and  terminating 
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minutes.  The  Commission  noted, 
however,  that  the  system  of  bifHrcated 
carrier  common  line  charges  was 
intended  as  an  interim  measure  (See  47 
CFR  69.207  (1987)),  and  it  requested 
comment  on  how  long  bifurcated 
charges  should  be  continued  prior  to 
returning  to  equalized  charges.  The 
Commission  extended  the  date  for 
expiration  of  the  system  of  bifurcated 
rates  beyond  November  30, 1988  (to 
March  31, 1989),  to  avoid  unnecessary 
rate  chum  and  to  allow  time  to  receive 
and  analyze  comment  on  an  approprite 
schedule  for  terminating  bifurcated  CCL 
charges.  Comments  on  this  issue  are  to 
be  filed  with  the  Commission  no  later 
than  August  25, 1968;  Replies  are  due  no 
later  than  September  23, 1988. 

5.  The  Commission  denied  Contel's 
request  to  allow  holding  company  LECs 
to  withdraw  from  the  common  Hne  pool 
on  a  company-by-company  or  study 
area-by-study  area  basis.  The 
Commission  noted  that  these  issues 
were  addressed  in  the  underlying 
proceeding,  and  explained  why  it  had 
decided  not  to  change  its  approach  on 
reconsideration.  The  Commission 
reaffirmed  its  conclusion  that  the  relief 
Contel  suggested  could  eliminate  or 
reduce  the  potential  benefits  of  the  Joint 
Board's  pooling  modifications  since  a 
holding  company's  high-cost  companies 
or  study  areas  would  likely  stay  in  the 
pool,  while  the  lower-cost  companies  or 
areas  would  opt  to  leave  it. 

6.  The  Commission  did,  however, 
make  limited  modifications  to  its  rules 
in  response  to  technical  concerns  raised 
by  petitioners.  The  FCC  modified  rule 
language  to  clarify  the  definition  of 
Level  1  companies  as  those  that  own  or 
control  more  than  300,000  access  lines 
and  have  more  than  $150  million  in 
revenues.  The  Commission  also  adopted 
the  National  Exchange  Carrier 
Association  (NECA)  proposal  that  a 
"resizing"  mechanism  be  incorporated 
into  the  rules  that  would  make  the  SLC 
waiver  lifeline  assistance  funding 
mechanism  more  efficient  and  accurate, 
and  would  avoid  any  adverse  impact  on 
either  exchange  carriers  or  IXCs  caused 
by  an  over-  or  under-projection  of  the 
revenue  requirement. 

7.  In  addition,  the  FCC  adopted 
NECA's  proposal  to  change  the  annual 
date  for  the  submission  of  presubscribed 
lines  data  from  January  2  to  December 
30  of  each  year  to  conform  to  the  filing 
date  for  optional  updates  of  Universal 
Service  Fund  data.  Finally,  the 
Commission  set  August  1, 1988.  as  the 
date  for  the  initi;>l  submission  of  the 
presubscribed  lines  data.  Because  the 
new  billing  system  will  not  be 
implemented  until  April  1, 1989.  an 


August  1. 1988.  commencement  date  for 
the  submission  of  presubscribed  lines 
data  will  afford  NECA  adequate  time  to 
develop  an  efficient  billing  system. 

Ordering  Clauses 

8.  It  is  hereby  ordered,  that  pursuant 
to  47  U.S.C.  154  (i)  and  (j).  201,  202,  203. 
205.  403.  405.  and  410  and  5  U.S.C.  553. 
the  petitions  for  reconsideraticHi  filed  in 
this  proceeding  are  denied,  except  as 
provided  herein. 

9.  It  is  further  ordered,  that  the  rule 
modifications  contained  in  this  rule  are 
adopted,  effective  August  25, 1988, 
unless  otherwise  indicated. 

10.  It  is  further  ordered,  that  the 
Petition  for  Rule  Making  filed  by  the 
Utility  Consumer  Counselor  of  Indiana 
on  June  18, 1987,  is  denied. 

11.  It  is  further  ordered,  irarsnant  to 
the  procedures  set  forth  in  §  1.415  of  our 
Rules,  that  all  interested  parties  may 
filed  comments  no  later  than  August  26, 
1988,  relating  to  how  long  we  should 
continue  bifurcated  carrier  line  charges 
prior  to  returning  to  equalized  chai-ges. 
Replies  are  to  be  filed  no  later  than 
September  23, 1988.  In  accordance  with 
the  provisions  of  Section  1.419  of  our 
Rules,  an  original  and  five  copies  of  all 
statements,  briefs,  comments,  or  reply 
comments  shall  be  filed  with  the 
Secretary,  Federal  Communications 
Commission  1919  M  Street,  NW., 
Washington.  DC  20554.  All  such  filings 
will  be  available  for  public  inspection  in 
the  Docket  Reference  Room  at  the 
Commission's  Washington,  DC  offices. 

List  of  Subjects  in  47  CFR  Part  69 

Common  carrier.  Access  charges. 
Common  carrier.  Resale,  Wide  Area 
Telephone  Service  (WATS) 

Part  69  of  Title  47  of  the  Code  of  the 
Federal  Regulations  is  amended  as 
follows: 

PART  69— ACCESS  CHARGES 

1.  The  authority  citation  for  Part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201.  202,  203,  205.  218, 
403,  48  Stat.  1066. 1070, 1077, 1094,  as 
amended.  47  U.S.C.  154,  201,  202.  203,  205,  218, 
403. 

2.  Section  69.2  is  amended  by  revising 
paragraphs  (hh),  (ii),  (jj),  and  (kk)  to 
read  as  follows: 

§69.2    Deflnittons. 

***** 

(hh)  Level  I  Contributors — ^Telephone 
companies  that  are  not  association 
Common  Une  tariff  participants,  file 
their  own  Common  Line  tariffs  effective 
April  1, 1989,  and  had  a  lower  than 
average  Common  Line  revenue 
requirement  per  minute  of  use  in  1988 


and  thus  were  net  contributors  [i.e.,  had 
a  negative  net  balance)  to  the 
association  Common  Line  pool  in  1988. 

(ii)  Level  I  Receivers — ^Telephone 
companies  that  are  not  association 
Common  Line  tariff  participants,  file 
their  own  Common  Line  tariffs  effective 
April  1, 1989,  and  had  a  higher  than 
average  Common  Line  revenue 
requirement  per  minute  of  use  in  1988 
and  thus  were  net  receivers  [i.e.,  had  a 
positive  net  balance)  from  the 
association  Common  Line  Pool  in  1988 

(jj)  Level  II  Contributors — A 
telephone  company  or  group  of  affiliated 
telephone  companies  with  fewer  than 
300,000  access  lines  or  less  than  $150 
million  in  annual  operating  revenues 
that  is  not  an  association  Common  Line 
tariff  participant  files  its  own  Common 
Line  tariff  effective  January  1. 1990.  and 
that  had  a  lower  than  average  Common 
Line  revenue  requirement  per  minute  of 
use  in  1988  and  thus  was  a  net 
contributor  [i.e.  had  a  negative  net 
balance)  to  the  association  Common 
Line  pool  in  1988 

(kk)  Level  II  Receivers — A  telephone 
company  or  group  of  affiliated  telephone 
companies  with  fewer  than  300.000 
access  lines  or  less  than  $150  million  in 
annual  operating  revenues  that  is  not  an 
association  Common  Line  tariff 
participant,  files  its  own  Common  Line 
tariff  effective  Janaury  1. 1990.  and  that 
had  a  higher  than  average  Common  Line 
revenue  requirement  per  minute  of  use 
in  1968  and  thus  was  a  net  receiver  [i.e^ 
had  a  positive  net  balance)  from  the 
association  Common  Line  pool  in  1988. 

3.  Section  69.104  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

§  69.104    End  user  common  Une. 


(1)  In  connection  with  the  filing  of 
access  tariffs  pursuant  to  S  69.3(a), 
telephone  companies  shall  calculate  for 
the  association  their  projected  revenue 
requirements  attributable  to  the 
operation  of  S  69.104  (j)  through  (k).  The 
projected  amotmt  will  be  adjusted  by 
the  association  to  reflect  the  actual 
lifeline  assistance  benefits  paid  in  the 
previous  period.  If  the  actual  benefits 
exceeded  the  projected  amount  for  that 
period,  the  differential  will  be  added  to 
the  projection  for  the  ensuing  period.  If 
the  actual  benefits  were  less  than  the 
projected  amount  for  that  period,  the 
differential  will  be  subtracted  from  the 
projection  for  the  ensuing  period.  The 
association  shall  so  adjust  amounts  to 
the  Lifeline  Assistance  revenue 
requirement,  bill  and  collect  such 
amounts  ftT)m  interexchange  carriers 
pursuant  to  §  69.117  and  distribute  the 
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funds  to  qualifying  telephone  companies 
pursuant  to  S  69.603(d). 

***** 

4.  Section  69.116  is  revised  to  read  as 
follows: 

§  69. 1 16    Universal  service  fund. 

Effective  August  1. 1988: 

(a)  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  month 
shall  be  assessed  beginning  on  April  1. 
1989.  upon  all  interexchange  carriers 
that  use  local  exchange  switching 
facilities  for  the  provision  of  interstate 
or  foreign  telecommunications  services 
and  that  have  at  least:  (1)  One  percent 
of  the  total  common  lines  presubscribed 
to  interexchange  carriers  in  all  study 
areas;  or  (2)  five  percent  of  the 
presubscribed  lines  in  any  study  area 
and  a  minimum  of  one  thousand 
presubscribed  lines  in  that  study  area. 

(b)  The  charge  shall  be  computed  by 
the  association  on  a  semi-annual  basis 
by  dividing  one-twelfth  of  the  projected 
annual  Universal  Service  Fund  revenue 
requirement  by  the  total  number  of 
common  lines  presubscribed  to 
interexchange  carriers  defined  in 

§  69.116(a).  Beginning  on  April  1, 1989. 
the  association  shall  bill  and  collect  the 
charge,  and  disburse  associated 
revenue,  on  a  monthly  basis  pursuant  to 
§  69.603(c). 

(c)  Telephone  companies  shall  provide 
the  association  the  data  necessary  to 
compute  the  charge.  These  data  shall 
include  the  number  of  presubscribed 
common  lines  in  each  study  area  and 
the  number  of  those  lines  associated 
with  each  interexchange  carrier  serving 
that  study  area.  In  a  study  area  served 
by  a  single  interexchange  carrier,  all 
common  lines  shall  be  considered  as 
presubscribed  to  that  interexchange 
carrier.  Information  concerning 
presubscribed  common  lines  shall  be 
filed  with  the  association  on  June  30  and 
December  30  of  each  year,  except  for  the 
first  such  submission,  containing 
presubscribed  common  line  data 
calculated  as  of  December  31. 1987, 
which  shall  be  filed  on  August  1. 1988. 
Presubscribed  common  line  data  filed  on 
June  30  shall  be  calculated  as  of 
December  31  of  the  preceding  year,  and 
presubscribed  common  line  data  filed  on 
December  30  shall  be  calculated  as  of 
June  30  of  the  same  year. 

5.  Section  69.117  is  revised  to  read  as 
follows: 

§69.117    Ufeline  assistance. 

Effective  August  1. 1988: 
(a)  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  month 
shall  be  assessed  beginning  on  April  1. 
1989.  upon  all  interexchange  carriers 
that  use  local  exchange  switching 


facilities  for  the  provision  of  interstate 
or  foreign  telecommunications  services 
and  that  have  at  least:  (1)  One  percent 
of  the  total  common  lines  presubscribed 
to  interexchange  carriers  in  all  study 
areas:  or  (2)  five  percent  of  the 
presubscribed  lines  in  any  study  area 
and  a  minimum  of  one  thousand 
presubscribed  lines  in  that  study  area. 

(b)  The  charge  shall  be  computed  by 
the  association  on  a  semi-annual  basis 
by  dividing  the  sum  of  one-twelfth  of  the 
projected  annual  Lifeline  Assistance 
revenue  requirement  and  one-twelfth  of 
the  projected  annual  revenue 
requirement  calculated  by  all  telephone 
companies  pursuant  to  S  69.104(1)  by  the 
number  of  common  lines  presubscribed 
to  interexchange  carriers  defined  in 

§  69.117(a).  Beginning  on  April  1. 1989. 
the  association  shall  bill  and  collect  the 
charge,  and  disburse  associated 
revenue,  on  a  monthly  basis  pursuant  to 
§  69.603(d). 

(c)  Telephone  companies  shall  provide 
to  the  association  the  data  necessary  to 
compute  the  charge.  These  data  shall 
include  the  number  of  presubscribed 
common  lines  in  each  study  area  and 
the  number  of  those  lines  associated 
with  each  interexchange  carrier  serving 
that  study  area.  In  a  study  area  served 
by  a  single  interexchange  carrier,  all 
common  lines  shall  be  considered  as 
presubscribed  to  that  interexchange 
carrier.  Information  concerning 
presubscribed  common  lines  shall  be 
filed  with  the  association  on  June  30  and 
December  30  of  each  year,  excrpt  for  the 
first  such  submission,  containing 
presubscribed  common  line  data 
calculated  as  of  December  31, 1987, 
which  shall  be  filed  on  August  1, 1988. 
Presubscribed  common  line  data  filed  on 
)une  30  shall  be  calculated  as  of 
December  31  of  the  preceding  year,  and 
presubscribed  common  line  data  filed  on 
December  30  shall  be  calculated  as  of 
June  30  of  the  same  year. 

6.  Section  69.207  is  revised  to  read  as 
follows: 

§  60.207    interim  Carrier  Common  Une 
Cttarges. 

Notwithstanding  §  §  69.203  and  69205, 
the  transitional  premium  charges  for  the 
Carrier  Common  Line  element  shall  be 
computed  in  accordance  with  this 
section  during  the  period  commencing 
June  1, 1986,  and  concluding  March  31, 
1989.  For  purposes  of  this  section,  the 
term  "open  end"  of  a  call  refers  to  the 
origination  or  termination  of  a  call  that 
utilizes  exchange  carrier  common  line 
plant.  (A  call  can  have  no,  one,  or  two 
open  ends).  The  transitional  premium 
charges  for  the  Carrier  Common  Line 
element  shall  be  expressed  in  dollars 
and  cents  per  access  minute.  The  charge 


shall  be  4.33  cents  per  premium  minute 
for:  All  terminating  premium  minutes  on 
calls  with  two  open  ends  (e.^..  an  MTS 
or  OCC  MTS-type  call);  and  all  open 
end  premium  minutes  on  calls  with  one 
open  end  [e.g..  a  WATS.  OCC  WATS- 
type  or  FX  call).  For  purposes  of  this 
section,  the  term  "originating-II  minutes" 
refers  to  originating  minutes  on  calls 
with  two  open  ends.  The  charge  on 
premium  originating-II  minutes  shall  be 
computed  by  subtracting  the  sum  of  the 
projected  revenues  generated  from  the 
4.33  cents  per  minute  premium  charge 
described  above  and  the  corresponding 
non-premium  charge,  from  the  carrier 
common  line  revenue  requirement  and 
dividing  the  remainder  by  the  sum  of  the 
projected  premium  originating-II  minutes 
and  a  number  equal  to  .45  multiplied  by 
the  projected  non-premium  originating-II 
minutes.  For  purposes  of  this  section,  if 
the  calculations  described  above  result 
in  a  negative  per  minute  charge  on 
originating-II  minutes,  such  charge  shall 
be  adjusted  to  equal  .00  cents,  and  the 
charge  of  4.33  cents  on  terminating 
minutes  shall  be  lowered  accordingly. 

Federal  Communications  Commission. 

H.  Walker  Feaster  III, 

Acting  Secretary. 

[FR  Doc.  88-16892  Filed  7-27-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

48  CFR  Ch.  12 

[Docket  No.  45256;  Amdt.  3-2] 

Acquisition  Regulations 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  adopts  as  final,  the 
Department's  Transportation 
Acquisition  Regulation  (TAR)  which 
was  republished  as  an  interim  final  rule 
in  Part  II  of  the  Federal  Register  on 
November  19. 1987  (52  FR  44522).  The 
interim  final  rule  allowed  for  60  days 
within  which  interested  parties  could 
submit  comments  on  the  interim  final 
rule  to  the  Department  of 
Transportation.  No  formal  comments 
were  received;  however,  minor 
corrections  and  changes  to  the  interim 
final  rule  are  necessary  as  a  result  of 
changes  in  internal  Departmental 
procedures  and  changes  to  the  Fedcra' 
Acquisition  Regulation  (FAR)  since 
publication  of  the  interim  final  rule. 


date:  August  29. 1988. 
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FOR  HJirrHER  MFOfMIATION  CONTACT: 

Roger  Martino  at  400  Seventh  Street 
SW..  Room  9100,  Washington.  DC  20590. 
phone  number  (202)  306-4271. 

supptatEm-ARY  information:  The 
interim  final  rule  amending  48  CFR 
Chapter  12,  which  was  published  at  52 
FR  44522  on  November  19, 1987.  is 
adopted  as  a  final  rule  with  the  minor 
changes  indicated  below.  The  interim 
Hnal  rule  indicated  that  the  TAR  was 
updated  and  current  through  FAR 
change  84-30.  Recently,  FAR  changes 
84-31  through  84-33  were  issued  which 
included  coverage  on  ratification  of 
unauthorized  commitments  and  Prompt 
Payment  Act  requirements.  The  new 
FAR  coverage  eliminated  the  need  for 
TAR  coverage,  so  we  are  deleting  the 
TAR  coverage  on  these  subjects.  This 
rule  includes  these  changes  and  several 
minor  editorial  corrections,  and  several 
changes  to  internal  administrative 
procedures  and  pohcy  to  preclude 
redundancy  with  the  FAR  and  the 
Competition  in  Contracting  Act.  The 
TAR  is  now  up  to  date  and  current 
through  Federal  Acquisition  Circular  84- 
33.  This  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
pursuant  to  Executive  Order  12612. 

Executive  Order  12291 

Under  Bulletin  No.  85-7,  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  withdrew  the  general  exemption 
from  Executive  Order  12291  that  OMB 
had  created  on  February  17, 1981.  for 
agency  procurement  regulations. 

This  interim  final  rule  does  not 
constitute  a  "major  rule"  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Order  12291.  The  rule  will  not:  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  k)cal  agencies  or 
geographic  regions;  or  (3)  have 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  rule 
is  considered  as  nonsignificant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  28, 1979.)  Since 
the  economic  impact  of  this  rule  is 
expected  to  be  minimal,  a  formal 
economic  analysis  has  not  been 
prepared. 

Regulatory  Flexibility  Act 

Consistent  with  the  provisions  of 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  the 
undersigned  certifies  that  this  rule  will 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  because  the  rule  modifies 
internal  Departmental  procurement 
procedures.  To  the  extent  changes  are 
made  to  current  regulations,  they  are 
designed  to  implement  the  required 
changes  in  the  FAR. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  interim 
final  rule  were  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h]  of  the  Paperwork 
Reduction  Act  of  1960  (44  VS.C 
3504(h)).  and  were  approved  February 
23. 1987.  The  OMB  approval  number  for 
the  TAR  is  2105-0517. 

National  Environmental  Policy  Act 

DOT  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental- Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  432  et  seq. 
1976).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  will  be  made 
pursuant  to  NEPA. 

Administrative  Procedure  Act 

Section  553  of  the  Administration 
Procedure  Act  exempts  rules  relating  to 
public  contracts  from  the  prior  notice 
and  comment  procedure  normally 
required  for  informal  rulemaking. 
However,  the  Office  of  Federal 
Procurement  Policy  (OFPP),  Office  of 
Management  and  Budget  (OMB).  has 
established  procedures  to  be  used  by  all 
Federal  agencies  in  the  promulgation  of 
procurement  regulations.  In  OFPP  letter 
83-2.  OFPP  states  than  an  agency  must 
provide  an  opportunity  for  public 
comment  before  adopting  procurement 
regulations  if  the  regulations  represent  a 
"significant**  change  to  existing 
regulations.  "Significant"  is  defined 
generally  as  something  that  has  an 
effect  beyond  the  internal  operating 
procedures  of  the  agency  or  has  a  cost 
or  administrative  impact  on  contractors. 

The  Department  has  determined  that 
this  rule  does  not  represent  a  significant 
change.  As  described  in  the  preamble  to 
the  interim  final  rule,  changes  made  to 
the  DOT  Transportation  Acquisition 
Regulation  are  principally  in  the  areas  of 
format  and  internal  procedures.  The 
infernal  procedural  changes  are 
necessary  primarily  to  implement  new 
policies  established  by  the  Competition 
in  Contracting  Act  of  1984  and  by  the 
FAR  amendments. 

The  Department  traditionally  has 
provided  for  prior  notice  and  comment 
even  when  not  required  by  the 


Administrative  Procedure  Act.  Although 
this  is  the  general  policy  of  the 
Department,  we  determined  in  this 
instance  that  it  was  unnecessary  to 
delay  the  effectiveness  of  this  largely 
procedural  rule  pending  the  receipt  of 
public  comments.  Nevertheless,  because 
of  the  possibility  of  public  interest  in 
portions  of  the  rule,  the  Department 
published  the  TAR  changes  as  an 
interim  final  rule  and  provided  for  a 
public  comment  period  of  60  days.  The 
Departmental  Docket  Clerk  did  not 
receive  any  comments  within  the 
allotted  period  for  submission  of 
comments. 

List  of  Subjects  in  49  CFR  Chapter  12 

Government  procurement. 

This  rule  is  issued  under  delegated 
authority  under  49  CFR  Part  1.59(q}. 

Dated:  July  21. 1988. 
)oa  H.  Seymour, 
Assistant  Secretary  for  Administration. 

Accordingly,  the  Department  of 
Transportation  amends  48  CFR  Chapter 
12  as  follows: 

1.  The  authority  for  48  CFR  Chapter  12 
continues  to  read  as  follows: 

Authority:  Sec.  20S(c)  Federal  Property  and 
Administrative  Services  Act.  as  amended  40 
U.S.C.  486(c):  41  U.S.C.  255  ef  seq.,  10  U.S.C. 
2301  et  seq„  41  U.S.C  403  et  seq.,  at  amended 
by  Pub.  L.  98-369;  48  CFR  1.301;  49  CFR  1.49. 

PART  1201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1201.403    [Amended] 

2.  Section  1201.403  is  amended  by 
revising  the  first  sentence  to  read: 
"Requests  for  individual  deviations  from 
the  FAR  and  the  TAR  shall  be  submitted 
by  the  head  of  the  contracting  activity 
(HCA)  to  the  agency  head  for  approval: 
however,  for  the  Office  of  the  Secretary, 
the  request  shall  be  submitted  by  the 
HCA  to  the  Senior  Procurement 
Executive  for  approval.  All  such 
requests  shall  be  coordinated  with  legal 
counsel." 

1201.602    (Amended] 

3.  Section  1201.602  is  amended  by 
revising  the  title  of  the  section  from 
"Contracting  officer**  to  read 
"Contracting  officers." 

1201.670    [Removed] 

4.  Section  1201.670  is  removed  in  its 

entirety. 

PART  1202— DEFINITIONS  OF  WORDS 
AND  TERMS 

5.  In  section  1202.170  paragraph  (d)  is 
revised  to  read  as  follows: 
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1202.170    Definitions 
•         *         *         *         * 

(d)  "Head  of  the  contracting  activity" 
(HCA)  means  the  following: 

In  the  Office  of  the  Secretary: 

The  Chief,  Procurement  Division. 

Washington,  DC 
In  the  Federal  Aviation  Administration 
The  Director,  Acquisition  and  Materiel 

Service,  Washington.  DC 
The  Director,  Alaskan  Region.  Anchorage,  AL 
The  Director.  Western  Pacific  Region,  Los 

Angeles,  CA 
The  Director,  Southern  Region,  Atlanta,  GA 
The  Director.  Northwest  Mountain  Region. 

Seattle.  WA 
The  Director.  Central  Region.  Kansas  City. 

MO 
The  Director,  Eastern  Region,  Jamaica.  NY 
The  Director.  Southwest  Region.  Fort  Worth. 

TX 
The  Director,  Aeronautical  Center,  Oklahoma 

City,  OK 
The  Director,  FAA  Technical  Center.  Atlantic 

City,  NJ 
The  Director,  New  England  Region, 

Burlington,  MA 
The  Director,  Great  Lakes  Region,  Des 

Plaines,  IL 

In  the  Coast  Guard 

Chief,  Contract  Support  Division. 

Commandant  (G-ACS),  Washington.  DC. 

for  Headquarters  and  Resident 

Inspection  Offices. 
Chief.  Procurement  Management  Division, 

Commandant  (G-FPM),  Washington.  DC. 

for  other  designated  Headquarters  Units 

and  Commandant  (G-CAS-4). 
Commander.  First  Coast  Guard  District, 

Boston,  MA 
Commander.  Second  Coast  Guard  District,  St. 

Louis,  MO 
Commander,  Fifth  Coast  Guard  District, 

Portsmouth,  VA 
Commander,  Seventh  Coast  Guard  District, 

Miami,  FL 
Commander,  Eighth  Coast  Guard  District, 

New  Orleans,  LA 
Commander,  Ninth  Coast  Guard  District, 

Cleveland.  OH 
Commander.  Eleventh  Coast  Guard  District, 

Long  Beach,  CA 
Commander.  Thirteenth  Coast  Guard  District, 

Seattle,  WA 
Commander,  Fourteenth  Coast  Guard 

District.  Honolulu,  HI 
Commander.  Seventeenth  Coast  Guard 

District.  Juneau.  AL 
Superintendent.  U.S.  Coast  Guard  Academy. 

New  London.  CT 
Commander,  Maintenance  and  Logistics 

Command.  Atlantic 
Commander.  Maintenance  and  Logistics 
Command.  Pacific 

In  the  Federal  Highway  Administration 

Associate  Administrator  for  Administration. 
Washington.  DC 

Federal  Lands  Highway  Program 
Administrator,  Direct  Federal 
Construction  Program,  Washington,  DC 


In  the  Federal  Railroad  Administration 
Director.  Office  of  Procurement,  Washington, 
DC 

In  the  National  Highway  Traffic  Safety 
Administration 

Director,  Office  of  Contracts  and 
Procurement,  Washington.  DC 

In  the  Urban  Mass  Transportation 
Administration 

Director.  Office  of  Procurement  and  Third 
Party  Contract  Review,  Washington.  DC 

In  the  Research  and  Special  Programs 
Administration 

Chief.  Acquisition  Division,  Transportation 
Systems  Center,  Cambridge,  MA 

In  the  Maritime  Administration 

Associate  Administrator  for  Administration, 

Washington.  DC 
Central  Region  Director.  New  Orleans,  LA 
Western  Region  Director.  San  Francisco,  CA 
Assistant  Superintendent  for  Administration, 

U.S.  Merchant  Marine  Academy 


$1,000,000  provided  the  stipulations  at 
FAR  42.708(a)  (1)  through  (3)  are  met 
and: 

(1)  All  terms  and  conditions  of  the 
contract  have  been  met  satisfactorily; 

(2)  Invoiced  costs  are  consistent  with 
original  cost  estimates: 

(3)  There  is  no  suspected  fraud  or 
wrongdoing:  and 

(4)  The  Contracting  Officer  determines 
in  writing,  that  the  use  of  this  procedure 
will  be  beneficial  to  the  Government. 

PART  1205— PUBLICIZING  CONTRACT 
ACTIONS 

8.  Subpart  1205.3  is  added  to  read  as 
follows: 

Subpart  1205.3— Synopses  of  Contract 
Awards 


PART  1204— ADMINISTRATIVE 
MATTERS 

1204.602    [Amended] 

6.  Section  1204.602  is  amended  by 
revising  the  third  sentence  of  paragraph 
(c)  to  read:  'Those  administrations 
which  use  automation  for  reporting  the 
information  normally  included  on  the 
DOTF.4220.11,  shall  ensure  that  this 
information  is  readily  available  in  the 
contract  office." 

7.  Section  1204.804-5  is  revised  to  read 
as  follows: 

1204.804-5    Detailed  procedures  for 
closing  out  contract  files. 

(a)  In  addition  to  those  procedures  set 
forth  in  FAR  4.804-5,  the  contracting 
officer  shall,  before  final  payment  is 
made  under  a  cost-reimbursement  type 
contract,  verify  the  allowability, 
allocability.  and  reasonableness  of  costs 
claimed.  Verification  of  total  costs 
incurred  shall  be  obtained  in  the  form  of 
a  final  audit  certification,  unless  the 
contract  is  below  $1,000,000.  in  which 
case  the  contracting  officer  may  choose 
to  waive  the  audit  certification 
requirement  (with  respect  to  both  direct 
costs  and  indirect  costs]  provided  that 
she  or  he  determines  in  writing  that  the 
use  of  quick-closeout  procedures  is 
appropriate  in  accordance  with 
paragraph  (b)  of  this  section.  Similar 
verification  of  actual  costs  must  be 
made  for  fixed-price  contracts  when 
cost  incentives  or  price  redeterminations 
are  involved. 

(b)  DOT  contracting  officers  may 
utilize  quick-closeout  procedures  on 
cost-type  contracts  not  exceeding 


1205.303    Announcement  of  contract 
awards. 

Contracts  and  modifications  valued  at 
$200,000,  or  more  shall  not  be  executed, 
distributed,  nor  any  information 
released  to  any  source  outside  of  DOT 
that  the  contract  has  been  approved 
until  the  Director,  Office  of  Public 
Information,  has  advised  the  contract 
activity  that  the  contract  can  be 
released.  The  contracting  officer  shall 
prepare  and  submit  a  public  and 
Congressional  notification  form,  entitled 
"Proposed  Award  of  Contract  or  Grant," 
for  the  purpose  of  obtaining  this  release. 

9.  Section  1205.402-70  is  revised  to 
read: 

1205.402-70    Furnishing  additional 
contract  information  to  tiie  general  public. 

(a)  In  addition  to  publicizing  proposed 
contracts  and  contract  awards  in  the 
Commerce  Business  Daily,  it  is  DOT 
policy  to  furnish  the  general  public, 
upon  request,  the  following  information 
on  proposed  contracts  and  contract 
awards. 

(1)  The  names  of  firms  invited  to 
submit  bids  or  proposals; 

(2)  The  names  of  firms  which  attended 
pre-proposal  briefing  conferences  when 
held; 

(3)  After  the  award  of  contracts, 
names  of  firms  which  submitted 
proposals;  and 

(4)  After  the  date  established  for 
receipt  of  bids,  names  of  firms  which 
submitted  bids. 

(b)  Exceptions  to  this  policy  will  be 
permitted  only  when  the  head  of  the 
contracting  activity  determines  that  the 
disclosure  of  such  information  would  be 
prejudicial  to  the  interests  of  DOT. 
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PART  1206— COMPETITION 
REQUIREMENTS 

1206.102    [Amended] 

10.  Section  1206.102  is  amended  by 
adding  the  following  sentence  at  the  end 
of  paragraph  (b):  "See  FAR  14.404-1 
when  contemplating  cancellation  of 
sealed  bid  solicitations  after  bid 
opening." 

1206.302-1    [Amended] 

11.  Section  1206.302-1  is  amended  by 
revising  the  first  sentence  to  read: 
"Unsolicited  proposals  with  an 
estimated  value  in  excess  of  $25,000, 
may  be  considered  for  award  under  FAR 
6.302-1  only  after  they  are  reviewed  and 
approved  by  the  Senior  Competition 
Advocate." 

12.  In  section  1206.304,  paragraphs 
(a)(l)(ii).  (b)  and  (d)  are  revised  to  read 
as  follows: 

1206.304    Approval  of  the  justification. 

(a)  *   *  * 

(1)  *   *  * 

(ii)  For  the  Coast  Guard:  The 
individuals  cited  at  1202.170(d)  under 
the  definition  of  "Head  of  Contracting 
Activity,"  excluding  the  District 
Commanders.  The  justifications  for  the 
units  listed  below  shall  be  approved  by 
the  Commanding  Officer  or  the 
Commander  (redelegable  to  the 
individual  of  that  unit  with  comptroller 
authority): 

(A)  Commanding  Officer,  U.S.  Coast 
Guard  Aircraft  Repair  and  Supply 
Center,  Elizabeth  City,  North  Carolina. 

(B)  Commanding  Officer,  U.S.  Coast 
Guard  Supply  Center,  Brooklyn,  New 
York. 

(C)  Commanding  Officer,  U.S.  Coast 
Guard  Training  Center,  Cape  May,  New 
Jersey. 

(D)  Commanding  Officer,  U.S.  Coast 
Guard  Training  Center,  Petaluma, 
California. 

(E)  Commanding  Officer,  U.S.  Coast 
Guard  Yard,  Baltimore.  Maryland. 

(F)  Commanding  Officer,  Electronics 
Engineering  Center,  Wildwood,  New 
Jersey. 

(G)  Commander,  Coast  Guard 
Activities,  Europe,  London. 

(H)  Commanding  Officer,  U.S.  Coast 
Guard  Reserve  Training  Center, 
Yorktown,  Virginia. 

(!)  [Reserved] 

(J)  [Reserved] 

(K)  Commanding  Officer,  U.S.  Coast 
Guard  Pay  and  Personnel  Center. 
Topeka,  Kansas. 

(L)  Commanding  Officer,  U.S.  Coast 
Guard  Resident  Inspection  Office, 
Middletown,  Rhode  Island. 


(M)  Commanding  Officer,  U.S.  Coast 
Guard  Resident  Inspection  Office,  Bath. 
Maine. 

(N)  Commanding  Officer,  U.S.  Coast 
Guard  Resident  Inspection  Office, 
Lockport,  Louisiana. 

(O)  Commanding  Officer,  U.S.  Coast 
Guard  Resident  Inspection  Office. 
Seattle,  Washington. 

(P)  Commanding  Officer.  U.S.  Coast 
Guard.  Aircraft  Program  Office,  Grand 
Prairie,  Texas. 

(Q)  Commanding  Officer,  U.S.  Coast 
Guard  Air  Station,  Washington  National 
Airport,  Washington,  D.C. 

[R)  Commanding  Officer,  U.S.  Coast 
Guard  Aviation  Training  Center,  Mobile, 
Alabama. 

(S)  Commanding  Officer,  U.S.  Coast 
Guard  Station,  Alexandria,  Virginia. 

(T)  Commanding  Officer,  U.S.  Coast 
Guard  COMDAC  Support  Facility, 
Portsmouth.  Virginia. 

(U)  Commanding  Officer.  U.S.  Coast 
Guard  Central  Regional  Recruiting 
Center,  Hazelwood,  Missouri. 

(V)  Commanding  Officer,  U.S.  Coast 
Guard  Eastern  Regional  Recruiting 
Center,  Norfolk,  Virginia. 

(W)  Commanding  Officer,  U.S.  Coast 
Guard  Western  Regional  Recruiting 
Center,  Seattle,  Washington. 
*        *        «        *        • 

(b)  The  approval  authorities  cited  in 
1206.304(a)  may  not  be  delegated.  With 
respect  to  the  approval  authorities  cited 
in  1206.304(a),  individuals  acting  in  the 
place  of  these  approving  officials  must 
also  meet  the  qualification  requirements 
stipulated  by  the  Competition  in 
Contracting  Act  of  1984  and  also,  for  the 
Coast  Guard,  the  qualification 
requirements  stipulated  by  Title  10  of 
the  U.S.  Code. 
***** 

(d)  In  addition  to  the  approvals 
stipulated  in  1206.304(a),  class 
justifications  for  other  than  full  and 
open  competition  for  requirements  with 
an  estimated  value  exceeding  $25,000 
must  be  reviewed  and  approved  by  the 
Senior  Competition  Advocate.  A  copy  of 
the  CBD  synopsis,  or  a  copy  of  the 
synopsis  waiver,  should  be  attached  to 
the  justification. 
***** 

PART  1207— ACQUISITION  PLANNING 

13.  Paragraph  (a)  of  section  1207.305, 
is  revised  to  read  as  follows: 

1207.305    Solicitation  provision  and 
contract  clause. 

(a)(1)  The  contracting  officer  shall 
insert  the  clause  at  1252.207-70, 
Implementation  of  Right  of  First  Refusal 
of  Employment,  in  solicitations  and 
contracts  which  include  FAR  clause 


52.207-3.  Right  of  First  Refusal  of 
Employment,  and  in  contracts  in  which 
required  contractor  performance  causes 
Federal  employees  to  be  adversely 
affected.  This  clause  is  required  in 
solicitations  and  contracts  as  stipulated 
herein,  until  that  time  when  the  FAR 
specifies  contractual  provisions  for  the 
implementatiotJ'of  right  of  first  refusal. 

(2)  At  their  own  discretion, 
contracting  officers  may  use  the  clause 
with  its  alternate  in  lieu  of  the  basic 


=  lc 


PART  1213— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

14.  Section  1213.203-1  is  revised  to 
read  as  follows: 

1213.203-1    General. 

Optional  Form  347,  Order  for  Supplies 
or  Services,  shall  be  used  for  BPAs 
unless  an  administration  equivalent 
form  has  been  authorized  for  use  by  the 
HCA. 

1213.505-2    [Amended] 

15.  Section  1213.505-2  is  amended  by 
revising  the  first  sentence  to  read: 
"Optional  Forms  347  and  348  shall  be 
used  as  prescribed  in  FAR  13.505  unless 
an  administration  equivalent  form  has 
been  authorized  for  use  by  the  HCA." 

PART  1214— SEALED  BIDDING 

1214.406-3    [Amended] 

16.  Section  1214.406-3  is  amended  by 
inserting  the  word  "senior"  before  the 
words  "procurement  executive"  in  the 
last  sentence. 

1214.470    (Amended] 

17.  Section  1214.470  is  amended  by 
revising  the  last  sentence  to  read:  "The 
revalidation  must  be  accomplished 
immediately  prior  to  award." 

Subpart  1214.5    [Removed] 

18.  Subpart  1214.5  is  removed  in  its 

entirety. 

PART  1215— CONTRACTING  BY 
NEGOTIATION 

1215.612-70    [Removed] 

19.  Section  1215.612-70  is  removed  in 
its  entirety. 

20.  Section  1215.807-70  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

1 2 1 5.807-70    Content  of  prenegotiation 
memo. 
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(e)  Negotiation  approval  sought 
Indicate  the  negotiation  approval 
sought. 


1215.905-70    [AmwKlad] 

21.  In  section  1215.905-70,  paragraphs 
(b)(5]  (i)  and  (ii]  are  amended  in  the 
tables  by  revising  the  second  entries 
reading  "Cost-plus-fixed-fee"  to  read 
"Cost-plus-incentive-fee." 


1215.7000  [AiiMndMi] 

22.  Section  1215.7000  is  amended  by 
revising  the  last  sentence  to  read:  "The 
revalidation  should  be  accomplished 
prior  to  requesting  best  and  final  offers 
(BAFO's).  or  immediately  prior  to  award 
when  BAFO's  are  not  requested." 

PART  1218— TYPES  OF  CONTRACTS 

1216.170    [Ramoved] 

23.  Section  1216.170  is  removed  in  its 
entirety. 

Subpart  1216.70    [Removed] 

24.  Subpart  1216.70  is  removed  in  its 
entirety. 

PART  1217— SPECIAL  CONTRACTING 
METHODS 

1217.7001  [AiMndMl] 

25.  Section  1217.7001  is  amended  by 
removing  the  words  "formally 
advertised"  in  the  first  sentence  and 
replacing  them  with  the  words  "sealed 
bid". 

PART  1219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

26.  In  the  Table  of  Contents  at 
1219.201-70.  the  word  "Officer"  is 
changed  to  read  "Office". 

1219.201    lAmandad] 

27.  In  the  second  sentence  of  section 
1219.201,  the  term  "supporting  head  of 
the  contracting  activity"  is  replaced 
with  "head  of  the  contracting  activity". 

PART  1222— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISmONS 

1222.7002  [AnMmtod] 

28.  Paragrai^  (a)  of  section  1222.7002 
is  amended  by  adding  the  words  "as 
amended"  after  the  words  "Service 
Contract  Act  of  1965,"  at  both  places 
where  these  words  appear. 

29.  In  section  1222.7002,  paragraph  (b) 
is  revised  to  read  as  follows: 

1222.7002    Contract  Clauses. 


fb)  Clauses  for  contracts  over  $2,500. 
The  contracting  officer  shall  insert  the 
full  text  of  the  following  clauses  in 


solicitations  and  contracts  when  the 
contract  is  subject  to  the  Service 
Contract  Act  of  1965,  as  amended: 

(1)  The  clause  at  1252.222-75,  Service 
Contract  Act  of  1965,  as  amended,  when 
the  contract  is  (i)  for  over  $2,500  or  (ii) 
for  an  indefinite  dollar  amount  and  the 
contracting  officer  expects  the  contract 
amount  will  exceed  $2,500  during  any 
12-month  period. 

(2)  The  clause  at  1252.222-77,  Fair 
Labor  Standards  Act  and  Service 
Contract  Act-Price  Adjustment  (Multi- 
year  and  Option  Contracts),  when  the 
contract  is  expected  to  be  a  fixed-price 
service  contract  and  is  a  multi-year 
contract  or  is  a  fixed-price  services 
contract  with  options  to  renew. 

(3)  The  clause  at  1252.222-78,  Fair 
Labor  Standards  Act  and  Service 
Contract  Act-Price  Adjustment,  when 
the  contract  is  expected  to  be  a  fixed- 
price  service  contract  and  is  not  a  multi- 
year  contract  and  does  not  contain 
options  to  renew. 

(4)  The  clause  at  1252.222-79.  Service 
Contract  Act  Requirements  as  to 
Vacation  Pay. 

PART  1223— ENVIRONMENT, 
CONSERVATION,  AND 
OCCUPATIONAL  SAFETY 

1223.7001    [Amended] 

30.  In  section  1223.7001.  paragraph  (b) 
is  amended  by  changing  the  title  of  FAR 
clause  1252.223-72.  from  "Protection  of 
Human  Subjects  Compliance"  to  read 
"Protection  of  Human  Subjects". 

PART  1227— PATENTS,  DATA.  AND 
COPYRIGHTS 

1227.409    (AinandMll 

31.  Section  1227.409  is  amended  by 
changing  the  reference  to  "FAR  27.401" 
in  paragraphs  (a),  (b),  and  (c).  to  read 
"FAR  27.402". 

PART  1228— BONOS  AND  INSURANCE 

32.  Part  1228  is  amended  by  changing 
the  number  of  section  "1228.306-70-1". 
in  the  table  of  contents,  to  read 
"1228.306-7001". 

1228.306-70-1    [Amended] 

33.  Section  "1228.306-70-1  Clause",  is 
correctly  numbered  "122a306-7001". 

PART  1229— TAXES 

34.  Section  1229.7002  is  revised  to 
read: 

1229.7002    ResponsibMraes. 

(a)  Procuremeiii  Office.  Prior  to  award 
of  small  purchases,  contracts,  and  lease 
agreements,  the  procurement  office  is 
responsible  for  (1)  Identifying  the 
recipients  subject  to  reporting,  (2) 


obtaining  the  appropriate  informational 
data  i.e.  the  taxpayer  identification 
number  or  social  security  number,  and 
(3)  providing  this  data  to  the  accounting 
office. 

(b)  Accounting  Office.  The  accounting 
office  in  each  operating  administration 
that  processes  the  payments  is 
responsible  for  preparing  the  related  IRS 
information  returns. 

1229.7003    [Removed] 

35.  Section  1229.7003  is  removed  in  its 
entirety. 

PART  1232— CONTRACT  FINANCING 

Sutipart  1232.70    [Removed] 

36.  Subpart  1232.70  is  removed  in  its 
entirety  as  this  subject  is  now  covered 
by  the  FAR. 

PART  1233— PROTESTS,  DISPUTES, 
AND  APPEALS 

1233.104    [Amended] 

37.  Section  1233.104  is  amended  by 
changing  the  word  "approval"  in  the 
second  sentence  of  paragraph  (c).  to 
read  "coordination". 

PART  1236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

1236.603    [Amended] 

38.  Section  1236.603  is  amended  by 
revising  the  words  "Installations  and 
Logistics"  in  the  second  sentence  to 
read  "Acquisition  and  Crant 
Management". 

PART  1242— CONTRACT- 
ADMINISTRATION 

39.  Section  1242.705-2  is  revised  to 
read: 

1242.705-2    Auditor  detemiination 
procedure. 

DOT  contracting  officers  shall  request 
final  indirect  cost  rate  determinations  in 
accordance  with  DOT  Order  8000.7. 
Audit  Services  for  DOT  Contracting 
Offices. 

1242.708    [Amended] 

40.  Section  1242.706  is  amended  by 
revising  the  figure  "$50a000"  to  read 
"$1,000,000". 

41.  Part  1243  is  added  to  read  as 
follows: 

PART  1243— CONTRACT 
MODIHCATIONS 

Anthorily:  Sec.  205(c)  Federal  Property  and 
Administrative  Services  Act.  as  amended  (40 
use.  486(c).  48  CFR  1.301;  49  CFR  1.59) 
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Sut}part  1243.70— Scope  of  Work 

1243.7001    Policy. 

The  contracting  officer  shall  review 
all  delivery  orders  and  contract 
modifications  which  order,  add,  define, 
or  change  work  to  be  performed  under 
an  existing  contract.  For  all  such 
delivery  orders  and  contract 
modifications,  the  contracting  officer 
shall  ensure  that  the  items  or  services 
being  ordered  are  within  the  scope  of 
work  set  forth  in  the  basic  contract. 

PART  1245— GOVERNMENT 
PROPERTY 

42  Section  1245.101  is  revised  to  read 
as  follows: 

1245.101    Definitions. 

"Capitalized  equipment"  as  used  in 
this  part,  means  personal  property  (plant 
equipment]  of  a  nonexpendable  nature 
having  a  unit  cost  of  $5,000  or  more. 

"Noncapitalized  equipment"  as  used 
in  this  part,  means  personal  property 
(plant  equipment)  of  a  nonexpendable 
nature  having  a  unit  acquisition  cost  of 
$50  or  more  but  less  than  $5,000,  and 
other  items  of  personal  property 
regardless  of  cost  when  so  designated 
by  the  Government. 

43.  Section  1245.505-70  is  revised  to 
read  as  follows: 

1245.505-70    Solicitation  provisions  and 
contract  clauses. 

Contracting  officers  shall  insert  the 
clause  at  1252.245-70,  Government 
Property  Reports,  in  all  solicitations  and 
contracts  which  include  either  FAR 
clause  52.245-2,  Government  Property 
(Fixed  Price  Contracts)  or  52.245-5. 
Govertiment  Property  (Cost- 
Reimbursement,  Time  and  Material,  or 
Labor  Hour  Contracts). 

PART  1252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

44.  Section  1252.207-70  is  revised  to 
read: 

1252.207-70    Implementation  of  Right  of 
First  Refusal  of  Employment. 

As  prescribed  in  1207.305,  and  for  any 
contract  when  contractor  performance 
causes  Federal  employees  in  the 
Government  commercial  activity  to  be 
adversely  affected,  insert  the  following 
clause  in  solicitations  and  contracts: 

Implementation  of  Right  of  First  Refusal  of 
Employment  (Mar  1988) 

(a)  Policy.  The  conlracfor  shall  give,  and 
shall  require  each  subcontractor  to  give, 
adversely  affected  Federal  employees  the 
right  of  first  refusal  for  all  employment 
openings  under  this  contract  for  which  they 
are  qualified.  The  contractor  shall  require  the 


substance  of  this  clause  to  be  included  in 
each  subcontract  at  every  tier  under  this 
contract,  other  than  subcontracts  for  raw 
materials,  commercial  stock  items  and 
subcontracts  that  do  not  exceed  $25,000. 

(b)  Definitions:  (1)  An  "adversely  affected 
Federal  employee"  is  any  Federal  employee 
who  is  assigned  to  the  Government 
commercial  activity,  who  is  a  competing 
employee  under  Office  of  Personnel 
Management  reduction-in-force  regulations, 
and  who  is,  as  a  result  of  the  award  of  this 
contract,  released  from  his  or  her  competitive 
level,  causing  separation  reassignment,  or 
downgrade. 

(2)  The  term  "contractor"  as  used  in  this 
clause  shall  include  the  contractor  and  each 
subcontractor  at  every  tier.  The  term 
"subcontractor"  as  used  in  this  clause  shall 
include  any  person  or  firm  which  has  a  legal 
obligation  to  perform  all  or  part  of  the  work 
under  a  subcontract  at  any  tier  under  this 
contract,  other  than  a  subcontract  primarily 
for  the  supply  of  raw  materials  or  commercial 
stock  items  or  a  subcontract  that  does  not 
exceed  $25,000. 

(3)  The  "contract  award  date"  is  the  date 
the  contract  is  signed  by  the  contracting 
officer. 

(4)  "Employment  opening"  is  a  position 
vacancy  in  the  contractor's  organization, 
created  by  the  award  of  this  contract  or  any 
subcontract  under  this  contract,  which  the 
contractor  is  unable  to  fill  with  personnel  on 
the  contractor's  active  payroll,  as  of  the 
contract  award  date,  including  any  position 
within  the  local  commuting  area  of  the 
commercial  activity  which  arises  in  the 
contractor's  organization  as  a  result  of  the 
contractor's  reassignment  of  an  employee  due 
to  the  award  of  this  contract  or  of  any 
subcontract  under  this  contract. 

(5)  "Working  day"  means  a  day  other  than 
a  Saturday,  a  Sunday  or  a  day  on  which 
either  the  Government's  or  the  Contractor's 
office  administering  this  contract  is  officially 
closed  for  business. 

(c)  Filling  employment  openings.  (1)  For  a 
period  beginning  with  the  contract  award 
date  and  ending  [the  contracting  officer  shall 
fill  in  this  blank  with  a  number  between  90 
and  180J  days  after  all  adversely  affected 
Federal  employees  have  been  separated, 
reassigned,  or  downgraded  as  a  result  of  the 
award  of  this  contract,  no  person  other  than 
an  adversely  affected  Federal  employee,  shall 
be  offered  a  job  filling  an  employment 
opening  until  each  qualified,  adversely 
affected  Federal  employee  identified  in  the 
most  current  list  provided  to  the  contractor 
under  paragraph  (e)  of  this  clause  has  been 
offered  the  job  and  either  has  refused  it  or 
has  waived  their  right  of  first  refusal. 

(2)  For  a  period  beginning  with  the  contract 
award  date  and  ending ///le  contracting 
officer  shall  fill  in  this  blank  with  a  number 
between  90  and  180J  days  after  all  adversely 
affected  Federal  employees  have  been 
separated,  reassigned  or  downgraded  as  the 
result  of  the  award  of  this  contract,  the 
contractor  shall,  in  filling  employment 
openings,  communicate  written  offers  of 
employment  to  adversely  affected  Federal 
employees  identified  in  the  most  current  list 
provided  to  the  contractor  under  paragraph 


(e)  of  this  clause.  Such  offers  shall  specify  al 
a  minimum  the  following: 

(i)  Title,  description,  and  location  of 
employment  opening  being  offered; 

(ii)  Pay  and  benefits  (i.e.,  paid  leave, 
holidays,  health  and  life  insurance, 
retirement  and  any  other  benefits  such  as 
stock  options  that  would  contribute  to  the 
total  monetary  value  of  the  position): 

(iii]  Hours  of  work  and  leave  schedule:  and 

(iv)  Final  date  employee  may  accept  job 
offer. 

(3)  At  a  minimum,  adversely  affected 
Federal  employees  shall  be  given  five 
working  days,  excluding  mail  time,  after 
receipt  of  a  job  offer  to  accept  or  reject  the 
offer.  At  the  contractor's  request,  the 
contracting  officer,  after  consulting  with  the 
agency  personnel  office,  shall  determine 
whether  any  adversely  affected  employee  has 
waived  his  or  her  right  of  first  refusal  by  not 
responding  to  a  job  offer  in  a  timely  manner. 

(4)  If  there  are  no  qualified,  available, 
adversely  affected  Federal  employees  on  the 
most  current  list  provided  by  the  contracting 
officer  or  designee,  the  contractor  may  select 
for  an  employment  opening  any  person  not 
disqualified  by  any  provision  of  this  contract. 

(d)  Contractor  reporting  requirements.  (1) 
No  later  than  five  (5)  working  days  after  the 
contract  award  date,  the  contractor  shall 
provide  the  contracting  officer  or  designee 
with  the  following: 

(i)  A  list  of  employment  openings  along 
with  a  brief  description  of  duties  and 
qualification  requirements  for  each  position: 
and 

(ii)  Sufficient  job  application  forms  for 
adversely  affected  Federal  employees. 

(2)  For  the  period  beginning  with  the 
contract  award  date  and  ending  [the 
contracting  officer  shall  fill  in  this  blank  with 
a  number  between  90  and  180]  days  after  all 
adversely  affected  Federal  employees  have 
been  separated,  reassigned  or  downgraded  as 
the  result  of  the  award  of  this  contract,  the 
contractor  shall  inform  the  contracting  officer 
or  designee  by  telephone  within  one  (1) 
working  day  after  an  employment  offer  is 
made  to  an  adversely  affected  Federal 
employee.  The  contractor  shall  also  notify  the 
contracting  officer  or  designee  by  certified 
mail  no  later  than  five  (5)  working  days  after 
each  adversely  affected  Federal  employee's 
acceptance  or  refusal  of  the  employment 
offer.  This  notice  shall  contain  the  following 
information: 

(i)  The  name  and  social  security  number  of 
the  adversely  affected  Federal  employee 
offered  an  employment  opening: 

(ii)  The  date  the  offer  was  made: 

(iii)  The  salary  and  benefits  contained  in 
the  offer  (benefits  as  defined  in  (c)(2](ii) 
above); 

(iv)  A  brief  description  of  the  position; 

(v)  Either  the  date  of  acceptance  of  the 
offer  and  the  effective  date  of  employment  or 
the  date  of  refusal  of  the  offer  and 

(vi)  If  not  previously  provided  to  the 
contracting  officer  or  designee,  the  names 
and  social  security  numbers  of  any  adversel> 
affected  Federal  employees  who  applied  for. 
but  were  not  offered,  employment  in  the 
position,  and  the  reason(s)  for  not  malting  an 
offer  to  each  of  them. 
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(3)  The  contractor  shall  promptly  infonn 
the  contracting  officer  or  designee  of  the 
rame  and  social  security  number  of  each 
adversely  affected  Federal  employee  hired  by 
the  contractor  and  any  subcontractor  during 
the  [the  contracting  officer  shall  fill  in  this 
blank  with  a  number  between  90  and  780)- 
day  period  beginning  with  the  day  after  the 
date  of  the  separation  from  Federal 
employment  of  the  last  of  the  adversely 
affected  Federal  employees,  and  shall  also 
inform  the  contracting  officer  or  designee  of 
the  date  or  dates  of  such  hiring  or  hirings. 

(4)  Upon  receipt  of  the  most  current  list  of 
adversely  affected  Government  employees 
from  the  contracting  officer  or  designee 
pursuant  to  paragraph  (e)  of  this  clause,  the 
contractor  promptly  shall  provide,  or  cause  to 
be  provided,  a  copy  of  the  list  to  each 
subcontractor  under  this  contract 

(e)  Information  provided  to  the  contractor. 
(1)  On  the  contract  award  date  or  thereafter, 
but  no  later  than  ten  (10)  working  days  after 
the  date  of  issuance  of  the  initial  reduction- 
in-force  notices  to  adversely  affected  Federal 
employees,  the  contracting  officer  or  designee 
shall  provide  the  contractor  with  a  current 
list  of  those  adversely  affected  Federal 
employees  who  wish  to  exercise  their  right  of 
first  refusal. 

[2)  From  time-to-time  after  issuance  of  the 
initial  list  pursuant  to  paragraph  (e)(1)  above, 
and  until  the  last  of  the  adversely  affected 
Federal  employees  have  been  separated  from 
Federal  employment,  the  contracting  officer 
or  designee  shall  provide  the  contractor  with 
an  updated  version  of  the  current  list  of 
adversely  affected  Federal  employees, 
reflecting  those  employees  who  have  been 
recently  released  from  their  competitive  level 
and  reassigned,  downgraded  or  separated 
and  those  who  have  indicated  their 
unavailability  for  employment  with  the 
contractor. 

(3)  On  the  contract  award  date  or  as  soon 
thereafter  as  feasible,  the  contracting  officer 
or  designee  shall  infonn  the  contractor  of  the 
date  on  which  all  adversely  affected  federal 
employees  will  be  separated,  reassigned  or 
downgraded  as  a  result  of  the  award  of  this 
contract 

(f)  Record  of  compliance.  Upon  request  of 
the  contracting  officer  or  designee,  the 
contractor  shall  make  available  for 
examination  by  the  Government  all  pertinent 
books,  documents,  papers  and  records 
required  to  determine  compliance  with  this 
clause. 

(g)  Qualifications  determination.  An 
adversely  affected  Federal  employee  who 
held  a  job  in  the  Govenunent  commercial 
activity,  that  directly  corresponds  to  or  is  not 
significantly  different  from  an  employment 
opening  under  this  contract  or  a  subcontract 
under  this  contract,  shall  be  considered 
qualified  to  fill  that  employment  opening, 
unless  the  contractor  adequately  documents 
the  employee's  lack  of  qualificationa. 

(h)  Relation  to  other  statutes,  regulations 
and  employment  policies.  (l)The  provisions 
of  this  clause  do  not  modify  or  alter  any  of 
the  contractor's  responsibilities  and 
obligations  under  statutes,  regulations  or 
other  contract  clauses  concerning  non- 
discrimination, hiring  and  employment  based 
on  veteran's  status,  race,  color,  religion,  sex. 
age.  handicap  or  national  origin. 


(2)  The  contractor  shall  be  aware  of  the 
post-employment  restrictions  prohibiting 
certain  types  of  representations  before,  or 
communications  to,  the  Federal  Government 
by  former  employees  (18  U.S.C  207). 

(i)  Penalty  for  noncompliance.  Failure  of 
the  Contractor  to  comply  with  any  provision 
of  this  clause  may  be  grounds  for  termination 
of  the  contract  for  default 

(End  of  clause) 

Alternate  I  (April  1988).  As  prescribed  in 
1207.305.  the  following  paragraph  b(4)  may  be 
substituted  for  paragraph  b(4)  of  the  Clause: 

(4)  "Employment  opening  is  a  position 
vacancy  in  the  contractor's  organization, 
created  by  the  award  of  this  contract  or  any 
subcontract  under  this  contract  whidi  the 
contractor  is  unable  to  fill  with  personnel  on 
the  contractor's  active  payroll,  as  of  the  date 
of  submission  of  initial  bids  or  proposals, 
including  any  position  within  the  local 
commuting  area  of  the  commerical  activity 
which  arises  in  the  contractor's  organization 
as  a  result  of  the  contractor's  reassignment  of 
an  employee  due  to  the  award  of  this 
contract  or  of  any  subcontract  under  this 
contract 

1252.215-72    [AinwKtod] 

45.  Section  1252.215-72  is  amended  by 
revising  the  tide  of  the  flret  column  in 
the  table  under  Section  1,  Direct 
Material,  to  read  "Direct  Material" 
instead  of  "Directed  Material." 

12S2Ja2-70    [AiiMndcd] 

46.  In  section  1252.222-70  is  amended 
by  adding  the  words  "as  amended"  after 
the  words  "Service  Contract  Act  of 
1965".  in  the  last  sentence  of  the  clause. 

1252.222-75    [Amended] 

47.  In  section  1252.222-75,  paragraph 
(m)  is  amended  by  changing  the  word 
"be"  in  the  second  sentence  to  read  "is". 

48.  In  section  1252.222-75.  paragraph 
(o)  is  amended  as  follows: 

(a)  The  second  heading  of  the  chart  in 
this  paragraph  is  changed  from 
"Monetary  wage-fringe  benefits"  to  read 
"Monetary  wage". 

(b)  The  heading  of  the  subparagraph 
titled  "Other  Fringe  Benefits"  is  changed 
to  read  "Fringe  Benefits". 

(c)  The  paragraph  on  "Annual  Leave" 
under  "Other  Fringe  Benefits"  is  revised 
to  read:  Annual  Leave:  Two  hours  per 
week  for  service  of  less  than  three 
years;  three  hours  per  week  for  service 
of  three  years  but  less  than  15  years*, 
and  4  hours  per  week  for  lervice  of  15 
years  or  more. 

12S2.24S-70    [Amemtod] 

49.  Section  1252.245-70  is  amended  as 
follows: 

(a)  A  date  is  added  to  the  title  of  the 
clause,  which  changes  the  title  to  read* 
"Govemment  Property  Reports  (Nov 
1987)" 


(b)  Paragraph  (b)(2)  is  revised  to  read: 
"(b)(2)  Real  property,  as  defined  at  FAR 
45.101." 

PART  1253— FORMS 

50.  Part  1253  is  amended  as  follows: 
In  the  Table  of  Contents.  "1253.246-70. 

Material  inspection  and  receiving 
(FAA)"  is  revised  to  read  "1253.246-70. 
Inspection  report  of  material  and/or 
services  (FAA  FORM  256)". 

51.  In  section  1253.215-70  paragraph 
(a)  is  revised  to  read  as  follows: 

1253.215-70    Price  negotiation  (DOT 
F.422a21;  DOT  F.4220.32;  and  DO  1»61). 

(a)  ADP  equipment  and  services.  As 
prescribed  in  1215.407(c).  the  form  DOT 
F.4220.21  may  be  included  in  RFPs  and 
required  to  be  completed  by  offerors  in 
addition  to  SF 1411  and  other  supporting 
documents. 


1253.222-70    [Amended] 

52.  The  tide  of  section  1253.222-70  is 
revised  to  read:  "1253.222-7a  Labor 
standards  interview  (DD  Form  1567)". 

1253.227    [Redesignated  M  1253.227-701 

53.  Section  1253.227  is  redesignated  as 
section  1253.227-70.  and  a  new  section 
1253.227  is  added  to  read:  "1253.227 
Patents,  data  and  copyrights." 

1252.246-70    [Amended] 

54.  The  title  of  section  1253.246-70  is 
revised  to  read:  "1253.246-70.  Inspection 
report  of  materials  and/or  services." 

[FR  Doc.  88-16963  Filed  7-27-88;  8:45  am) 

BtLUNQ  CODE  4910-SZ-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


48  CFR  Parts  5, 6, 9. 13, 14, 15, 17, 19, 
22, 23, 25, 30, 31, 35, 42, 45, 47,  52,  and 
53 

Federal  Acquisition  Regulation  (FAR); 
Miscellaneous  Amendments; 
Correction 

AQCNOES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA]i.  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  rule  with  request  for 
comments  and  final  rule:  correction. 

summary:  This  document  corrects  an 
effective  date  in  a  final  nde  in  Federal 
Acquisition  Circular  (FAC)  84-38 


Federal  Register  /  Vol.  53.  No.  145  /  Thursday.  July  28.  1988  /  Rules  and  Regulations 

published  in  the  Feilaral  Register  on 
Wednesday.  July  20. 1988  (53  FR  27460). 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Margaret  A.  Willis.  FAR  Secretariat, 
•1     Room  4041.  GS  Building.  Washington. 
'      DC  20405.  (202)  523-4755. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  16269  beginning  on  page  27460 
make  the  following  correction  in  the 
dates  caption  on  page  27460.  first 
column,  third  paragraph,  the  effective 
date  reading  "Items  XIII  and  IX"  should 
read  "Items  VIII  and  IX";  and  on  page 
27461,  second  column,  third  complete 
paragraph,  the  effective  date  reading 
"Items  XIII  and  IX"  should  read  "Items 
VIII  and  IX". 

List  of  Subjects  in  48  CFR  Parts  5,  6, 9, 
13, 14. 15. 17, 19,  22,  23,  25,  30.  31,  35,  42, 
45, 47,  52,  and  53 

Government  procurement. 
Dated:  July  22. 1988 
Harry  S.  Rosinskl. 

Acting  Director,  Office  of  Federal  Acquisition 

and  Regulatory  Policy. 

[FR  Doc.  88-16965  Filed  7-27-88:  8:45  am] 

BILUNG  CODE  M2&-«1-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  674 
[Docket  No.  80630-«130] 

Higti  Seas  Salmon  Fishery  Off  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

summary:  NOAA  issues  this  notice, 
closing  for  10  days  the  U.S.  exclusive 
economic  zone  (EEZ)  off  Southeastern 
Alaska  to  commercial  fishing  for  all 
salmon  species.  This  action  is  necessary 
to  stop  the  harvest  of  coho  salmon  by 
the  troll  fishery  and  is  intended  to 
ensure  that  the  coho  stocks  are  not 
overharvested. 

date:  This  notice  is  effective  at  0001 
hours  Alaska  Daylight  Time  (ADT), 
Tuesday,  July  26. 1988,  and  will  expire  at 
0001  hours  ADT,  Friday.  August  5. 1988. 
Public  comments  are  invited  until 
August  26. 1988. 

ADDRESS:  Send  comments  to  James  W. 
Brooks.  Acting  Director,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668.  Juneau.  AK  99802-1668. 
During  the  30-day  public  comment 
period,  the  data  upon  which  this  notice 
is  based  will  be  available  for  public 
inspection  from  0800  through  1630  hours 
ADT.  Monday  through  Friday,  at  the 


NMFS  Regional  Office,  Room  453. 
Federal  Building.  709  West  Ninth  Street, 
Juneau.  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 

Aven  M.  Andersen  (Fishery 
Management  Biologist.  NMFS).  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  Salmon 
fishing  in  the  EEZ  off  Alaska  is  managed 
under  the  Fishery  Managment  Plan  for 
the  High  Seas  Salmon  Fishery  off  the 
Coast  of  Alaska  East  of  175  Degrees 
East  Longitude  (FMP).  The  FMP  was 
developed  and  amended  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  is  implemented  by  NOAA 
through  regulations  appearing  at  50  CFR 
Part  674.  The  FMP  also  implements 
provisions  of  the  Pacific  Salmon  Treaty 
and  the  Pacific  Salmon  Treaty  Act  (16 
U.S.C.  3631  et  seq.).  Article  III  of  the 
treaty  requires  that  each  Party  conduct 
its  fisheries  to  prevent  overfishing  of  the 
salmon  stocks  to  the  treaty.  The  coho 
stocks  being  protected  by  this  action  are 
subject  to  the  treaty  (Article  1(a)  and 
1988  amendment  of  Annex  IV.  Chapter 
5). 

To  prevent  the  troll  fishery  from 
overharvesting  the  coho  stocks,  the 
Alaska  Board  of  Fisheries  (Board) 
requires  that  the  commercial  salmon 
troll  fisheries  in  Alaskan  waters  be 
closed  "for  approximately  10  days"  if 
either  "the  number  of  coho  reaching 
inside  areas  may  be  inadequate  to 
provide  for  spawning  requirements 
*  *  *  [or]  the  proportional  share  of  coho 
harvest  by  the  troll  fishery  is  larger  than 
that  of  inside  gillnet  and  recreational 
fisheries  compared  to  average  1971-80 
levels  *  *   *"  (5  AAC  33.365.3)). 

In  1980,  the  Council  amended  section 
8.3.1.4.  of  the  FMP  to  provide  for  an 
area-wide  closure  of  the  entire  troll 
fishery  for  10  days  to  stabilize  or  reduce 
coastal  and  offshore  fishing  effort  on 
coho  salmon  unless  an  evaluation  of  the 
coho  runs  and  harvests  indicated  a 
"well  above  average  magnitude  and 
good  movement  inshore."  The  Council 
took  this  action  in  cooperation  with  the 
Board  so  that  the  troll  fishery  in  the  EEZ 
and  in  State  waters  would  be  under 
consistent  management.  The  Council 
intended  that  if  the  States  issued  a 
closure  for  coho,  a  similar  closure 
should  be  instituted  for  the  EEZ,  under 
the  procedures  outlined  in  section  8.3.1.5 
of  the  FMP  and  specified  in  §  674.23  of 
the  regulations. 

Regulations  implementing  the  FMP  (at 
§  674.23(a))  also  provide  that  the 
Secretary  of  Commerce  (Secretary)  may 
modify  the  fishing  time  and  areas 
whenever  he  determines  that  the 
condition  of  any  salmon  species  in  any 
part  of  the  management  area  is 


substantially  different  from  the 
condition  anticipated  in  the  FMP.  In 
making  such  a  determination,  he  may 
consider  the  following  factors: 

(1)  The  effect  of  overall  fishing  effort 
within  any  part  of  the  management  area: 

(2)  The  catch  per  unit  of  effort  and  the 
rate  of  harvest; 

(3)  The  relative  abundance  of  safanen 
stocks  within  the  management  area; 

(4)  The  condition  of  salmon  stocks 
throughout  their  ranges; 

(5)  Any  other  factors  relevant  to  the 
conservation  of  salmon. 

As  of  July  21. 1988,  analyses  of  the 
harvest  of  coho  salmon  by  the 
commercial  troll,  gillnet.  and  sport 
fisheries  in  Southeastern  Alaska 
indicate  that  the  1988  coho  run  is  either 
considerably  below  average  in  numbers 
of  fish  or  is  quite  late.  The  available 
information  points  to  the  number  of 
coho  being  scarce.  The  harvest  by  the 
commercial  troll  fishery  is  only  about  30 
percent  of  the  1981-1985  average  harvest 
at  this  time  (138.000  coho  in  1988  vs. 
462,000  for  the  average).  The  commercial 
gillnet  coho  harvests  are  from  20  to  50 
percent  of  the  average,  and  the  Juneau- 
area  sport  harvest  is  only  about  20 
percent  of  the  average. 

Having  reviewed  the  evidence  of  the 
coho  harvest  in  the  EEZ  off  Alaska  and 
in  Alaskan  waters,  the  Secretary  has 
determined  that  the  effect  of  overall 
fishing  effort,  the  catch  per  unit  of 
fishing  effort,  and  the  below  average 
rate  of  harvest  throughout  the 
management  area  indicate  that  the 
condition  of  coho  stocks  is  substantially 
different  from  the  condition  anticipated 
in  the  FMP.  He  has  also  found  that  this 
difference  reasonably  requires  a 
modification  of  fishing  times  if  coho 
stocks  are  to  be  conserved  and  managed 
adequately. 

Thus,  according  to  the  Board's 
guidelines  and  the  Council's  FMP,  the 
troll  fishery  should  be  closed  for  10 
days.  Accordingly,  on  July  22, 1988.  the 
Alaska  Department  of  Fish  and  Game 
and  NMFS  issued  a  joint  announcement 
that  the  commercial  troll  fishery  would 
close  for  10  days,  beginning  at  0001 
hours  ADT  on  July  26, 1988. 
Implementing  this  10-day  closure  now 
provides  some  immediate  protection  for 
the  apparently  depressed  coho  stocks 
and  allows  the  State  fiexibility  to 
impose  additional  conservation 
measures,  if  required,  later  in  the  year. 

The  Secretary,  therefore,  is 
implementing  the  10-day  closure 
prescribed  by  this  action.  The  closure 
will  become  effective  after  this  notice 
has  been  filed  for  public  inspectiaw  with 
the  Office  of  the  Federal  Register  and 
the  closure  has  been  publicized  for  48 
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hours  through  procedures  of  the  Alaska 
Department  of  Fish  and  Game. 

Other  Matters 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  has  determined  that 
the  coho  salmon  stocks  harvested  in 
Southeastern  Alaska  will  be  subject  to 
harm  unless  this  notice  takes  effect 
promptly.  He  finds,  therefore,  that  it 
would  be  impracticable  and  contrary  to 
the  public  interest  to  provide  advance 
notice  and  a  prior  opportunity  for  public 
comment  or  to  delay  for  30  days  the 
effective  date  of  this  notice  under  the 
provisions  of  5  U.S.C.  553  (b)  and  (c). 


However,  in  accordance  with 
§  674.23(b)(3).  the  Secretary  will  accept 
and  consider  public  comments  for  30 
days  after  the  effective  date  of  this 
notice.  The  aggregated  data  upon  which 
this  closure  is  based  are  available  for 
inspection  (see  ADDRESS).  If  comments 
are  received,  the  Secretary  will 
reconsider  the  necessity  for  this  action 
and  will  publish  another  notice  in  the 
Federal  Register  either  confirming  the 
notice's  continued  effect,  modifying  it,  or 
rescinding  it.  unless  the  notice  has 
already  expired  or  been  rescinded. 


This  action  is  authorized  by  50  CFR 
Part  674  and  complies  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  674 

Fisheries,  Fishing,  International 
organizations.  Reporting  and 
recordkeeping  requirements. 

(16  U.S.C.  3631  et  seq.;  16  U.S.C.  1801  et  seq] 
Dated:  July  25, 1988. 

Richard  H.  Schaefer. 

Director  of  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-17025  Filed  7-25-88;  4;30  pm) 

BILLING  CODE  3510-22-M 


1988 


UMI 


Proposed  Rules 


Federal  Regisler 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  putiiic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  tt>ese  rratices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  989 

[AMS-FV-«6-106;  Docket  No.  AO-1M-A141 

Raisins  Produced  From  Grapes  Grown 
In  California;  Recommended  Decision 
and  Opportunity  To  Hie  Written 
Exceptions  to  Proposed  Furttier 
Amendment  of  Marketing  Agreement 
and  Order 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule  and  opportunity 
to  file  exceptions. 

summary:  This  recommended  decision 
invites  written  exceptions  on  proposed 
amendments  to  the  marketing  agreement 
and  order  for  raisins  produced  from 
grapes  grown  in  California.  The 
proposed  amendments  would  amend 
provisions  of  the  order  concerning  the 
Raisin  Diversion  Program,  expenses  for 
alternate  Raisin  Administrative 
Committee  (Committee)  representatives, 
nomination  procedures  for  independent 
producer  representatives  on  the 
Committee,  reserve  pool  procedures, 
producers'  equity  in  reserve  pools, 
handler  compliance  with  the  marketing 
order,  limitations  on  Committee 
members'  tenure,  and  add  authority  for 
continuance  referenda.  These  changes 
would  improve  the  operation  of  the 
raisin  marketing  order  program. 
date:  Written  exceptions  must  be  filed 
by  August  29. 1988. 

ADDRESS:  Written  exceptions  should  be 
filed  with  the  Hearing  Cleric  Fruit  and 
Vegetable  Division,  AMS  USDA,  Room 
1077-S,  P.O.  Box  96456,  Washington.  DC 
20090-6456.  Four  copies  of  all  written 
exceptions  should  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella,  Marketing 
Specialist,  Marketing  Order 


Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456.  Washington,  DC 
20090-6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  July  16, 1987,  and 
published  in  the  July  21, 1987,  issue  of 
the  Federal  Register  (52  FR  27369).  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

At  the  conclusion  of  the  hearing  the 
Administrative  Law  Judge  fixed 
September  25. 1987.  as  the  final  date  for 
interested  persons  to  file  proposed 
findings  and  conclusions  or  written 
arguments  and  briefs  based  on  the 
evidence  received  at  the  hearing.  The 
following  persons  submitted  documents: 
Jerald  Rebensdorf  (Rebensdorf),  Bob  F. 
Hansen,  Jr.  (Hansen),  Barry  Kriebel 
(Kriebel),  Richard  Garabedian 
(Garabedian),  Bill  Feaver  (Feaver),  and 
Kalem  Barsarian  (Barsarian).  In 
addition,  six  copies  of  the  same  letter  in 
opposition  to  three  of  the  proposals 
were  received. 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
the  proposed  further  amendment  of 
Marketing  Agreement  and  Marketing 
Order  No.  989,  regulating  the  handling  of 
raisins  produced  from  grapes  grown  in 
California,  and  of  the  opportunity  to  file 
writtten  exceptions  thereto.  In  addition 
to  Patricia  A.  Petrella,  whose  address  is 
listed  above,  copies  of  this  decision  also 
may  be  obtained  from  Richard  Van 
Diest,  Fresno  Marketing  Field  Office, 
AMS,  USDA,  1755  N.  Gateway,  Suite  B, 
Fresno,  California  93727. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7  " 
U.S.C.  601  et  seq.],  hereinafter  referred 
to  as  the  "Act,"  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  Pari  900). 

The  proposed  further  amendment  of 
Marketing  Agreement  and  Order  No.  989 
is  based  on  the  record  of  a  public 
hearing  held  in  Fresno,  California  on 
August  5  and  6, 1987.  Notice  of  this 
hearing  was  published  in  the  Federal 
Register  on  July  21, 1987.  The  notice  of 
hearing  contained  five  proposals 


submitted  by  the  Raisin  Administrative 
Committee  (Committee),  which  locally 
administers  the  order.  Those  proposals 
pertained  to  changing  the  Raisin 
Diversion  Program  (RDP).  nomination 
procedures  for  independent  producer 
representatives  on  the  Committee, 
expenses  for  alternate  Committee 
representatives,  reserve  pool 
procedures,  and  handler  compliance 
with  the  marketing  order.  Mr.  John  D. 
Pakchoian,  chairman  of  the  Committee, 
submitted  a  proposal  which  would 
require  that  independent  producer 
representatives  not  have  an  interest  in 
handler  operations.  The  notice  also 
included  three  proposals  by  the  Fruit 
and  Vegetable  Division.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture  (Department),  which  would 
limit  Committee  tenure,  add  authority 
for  continuance  referenda,  and  provide 
authority  to  make  any  necessary 
conforming  changes. 

Small  Business  Considerations 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.],  the  Administrator  of 
the  Agricultural  Marketing  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.2)  as 
those  having  average  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000.  Small  agricultural  service 
firms,  which  includes  handlers  under 
this  proposed  agreement  and  order,  are 
defined  as  those  with  gross  annual 
revenues  of  less  than  $3,500,000. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Interested  persons  were  invited  to 
present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informatioinal 
impact  of  the  proposed  rule  on  small 
businesses.  The  record  indicates  that 
most,  if  not  all,  handlers  regulated  under 
this  program  would  meet  the  SBA 
definition  of  small  agricultural  service 
firms.  Marketing  orders  and  rules  issued 
thereunder  are  unique  in  that  they  are 
normally  brought  about  through  group 
action  of  essentially  small  entities  for 
their  own  benefit  Thus,  both  the  RFA 
and  the  Act  are  compatible  with  respect 
to  small  entities. 
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The  Act  requires  the  application  of 
uniform  rules  to  regulated  handlers. 
Since  handlers  covered  under  M.O.  989 
are  predominantly  small  businesses,  the 
order  itself  is  tailored  to  the  size  and 
nature  of  these  small  busiensses.  During 
the  198&-87  crop  year.  23  handlers  were 
regulated  under  M.O.  989.  In  addition, 
there  are  about  5,000  producers  of 
raisins  in  the  regulated  area. 

The  proposed  amendments  to  the 
marekting  agreement  and  order  include 
a  provision  pertaining  to  a  production 
cap  of  2.75  tons  per  acre  for  production 
units  approved  for  participation  in  the 
Raisin  Diversion  Program  (RDP).  The 
RDF  gives  producers  the  means  of 
voluntarily  reducing  the  quantity  of 
grapes  grown  for  drying  into  raisins 
while  receiving  the  equivalent  quantity 
of  raisins,  represented  on  diversion 
certificates,  to  sell  to  handlers  as  though 
the  raisins  were  produced  in  the  current 
crop  year.  The  producer  receives  raisins 
from  the  previous  year's  reserve  pool  in 
an  amount  equal  to  the  acreage  removed 
or  diverted  under  the  RDP  multiplied  by 
the  producer's  previous  year's 
production  in  tons  per  acre.  This  amount 
is  represented  on  a  diversion  certificate. 
The  production  cap  is  designed  to 
prevent  producers  applying  to 
participate  in  the  RDP  from  reporting 
greater  than  actual  raisin  production. 
Since  the  RDP  is  a  voluntary  program, 
no  producer  is  required  to  participate.  If 
a  producer  historically  produces  above 
the  production  cap.  such  producer  may 
choose  to  produce  a  crop  rather  than 
participate  in  the  RDP. 

The  proposed  changes  to  allow 
reconditioned  raisins  in  the  reserve 
pools  and  establish  an  average  maturity 
quality  level  that  raisins  must  meet  to  be 
put  in  the  reserve  pools  are  intended  to 
improve  the  quality  of  reserve  pool 
raisins  and  also  improve  grower  equity 
returns. 

The  proposed  change  that  would 
require  the  Committee  to  reimburse 
alternate  Committee  members  their 
necessary  expenses  for  attending 
Committee  meetings  would  have  a 
positive  effect  on  producers  and 
handlers  by  increasing  the  level  of 
expertise  of  Committee  members.  This 
additional  expense  would  be  offset  by 
assessments  on  handlers.  Program 
operations  benefit  all  handlers  and 
producers  and  it  is  thus  appropriate  to 
provide  a  minimum  level  of 
compensation  to  alternate  members, 
who  serve  in  the  industry's  general 
interest. 

The  proposed  amendment  to  add  a 
late  payment  and  interest  charge  for 
handlers  who  default  on  reserve  pool 
sales  would  encourage  prompt  payment 
by  handlers.  Handlers  would  be 


required  to  pay  such  charges  only  if  they 
are  late  in  paying  the  Committee  for 
raisins  released  to  them  from  the 
reserve  pool.  In  addition,  prompt 
payment  by  handlers  will  ensure  more 
timely  payments  to  producers  who  have 
equity  in  the  reserve  pools. 

The  proposed  amendments  pertaining 
to  operations  of  the  Committee  (tenure 
and  periodic  referenda)  would  provide 
more  frequent  opportunity  for  producer 
voting  and  an  opportunity  for  broader 
based  representation  on  the  Committee. 
The  change  proposing  that  nominations 
for  independent  producer  positions  on 
the  Committee  be  held  by  mail  would 
have  a  positive  impact  on  small  entities 
by  increasing  independent  producer 
participation  in  the  nomination  process. 

All  these  changes  are  designed  to 
enhance  the  administration  and 
functioning  of  the  marketing  agreement 
and  order  and  would  have  negligible,  if 
any,  economic  impact  on  small 
businesses.  Accordingly,  it  is 
determined  that  the  proposed  provisions 
of  the  order  would  not  have  a  significant 
economic  impact  on  handlers  or 
producers. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  35).  the 
reporting  and  recordkeeping  provisions 
that  are  included  in  the  proposed  order 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB).  They 
would  not  become  effective  prior  to 
OMB  approval. 

Material  Issues 

The  material  issues  of  record 
addressed  in  this  decision  are:  (1) 
Whether  a  mail  balloting  procedure  to 
fill  independent  producer  member 
positions  on  the  Committee  should  be 
implemented:  (2)  whether  a  provision 
should  be  added  for  alternate 
Committee  members  to  be  reimbursed 
for  their  necessary  expenses;  (3) 
whether  a  production  cap  of  2.75  tons 
per  acre  for  production  units  approved 
for  participation  in  the  RDP  should  be 
established:  (4)  whether  to  allow 
reconditioned  raisins  to  be  placed  in  the 
reserve  pools  and  establish  an  average 
maturity  quality  level  that  raisins  must 
meet  to  be  put  in  the  reserve  pools:  (5) 
whether  to  deny  reserve  pool  sales  to 
handlers  who  are  not  incompliance  with 
the  order  and  whether  to  establish  an 
interest  and  late  payment  charge  for 
handlers  who  default  on  reserve  pool 
sales:  (6)  whether  to  provide  that 
independent  producer  members  of  the 
Committee  cannot  be  associated  with  a 
handler  of  raisins:  (7)  whether  to  add 
Committee  tenure  requirements  to  the 
order;  (8)  whether  to  provide  for 
producer  continuance  referenda  to  be 
held  every  six  years:  and  (9)  whether 


any  minor  administrative  and 
conforming  changes  should  be  made  to 
the  order  if  any  of  these  proposals  were 
to  become  effective. 

Findings  and  Conclusions 

The  finding  and  conclusions  on  the 
material  issues,  all  of  which  are  based 
on  evidence  adduced  at  the  hearing  and 
the  record  thereof  are:  (1)  The  California 
raisin  marketing  order  should  be 
amended  to  establish  a  mail  balloting 
procedure  to  fill  independent  producer 
member  positions  on  the  Committee. 
The  Committee  currently  consists  of  47 
members  of  which  35  represent 
producers.  10  represent  handlers,  one 
represents  the  cooperative  bargaining 
association  and  one  represents  the 
public.  To  provide  equitable 
representation  throughout  the 
production  area,  representation  is 
apportioned  among  three  districts.  They 
are:  District  1.  all  counties  north  of 
Fresno  County;  District  2.  all  counties 
south  of  Fresno  County  and;  District  3. 
all  of  Fresno  County.  Independent 
producers  currently  have  eight 
representatives  on  the  Committee.  One 
represents  District  1,  one  represents 
District  2.  and  six  represent  District  3. 

The  order  currently  specifies  a 
nomination  procedure  for  independent 
producer  members  which  entails  holding 
nomination  meetings  in  each  district 
with  nominations  and  voting  for  such 
members  at  such  meetings.  This 
proposal  would  establish  the  procedures 
for  Committee  independent  producer 
members  to  be  nominated  by  mail 
balloting.  To  effectuate  such  a  change. 
§  989.29  of  the  order.  "Initial  members 
and  nomination  of  successor  members." 
would  be  revised. 

Record  evidence  shows  that 
independent  producer  nomination 
meetings,  currently  held  as  required  by 
the  order  in  the  three  districts,  are 
poorly  attended  by  independent 
producers.  Thus,  this  mail  balloting 
proposal  was  recommended  to  increase 
the  opportunity  for  independent 
producers  to  participate  in  the 
nomination  process.  As  proposed,  the 
process  would  begin  with  the  Committee 
notifying  all  independent  producers  of 
record  of  meetings  to  be  held  in  each 
district.  Producers  present  at  those 
meetings  would  offer  in  nomination 
candidates  who  they  wish  to  represent 
them  on  the  Committee.  Those 
producers  whose  names  are  offered 
would  be  requested  to  prepare  a  brief 
statement  as  to  their  qualifications  and 
reasons  why  they  wish  to  represent 

independent  producers  on  the 
Committee.  According  to  the  evidence 

presented,  these  brief  statements  should 
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include  the  nominees'  qualifications  to 
represent  independent  producers  and 
the  nominees'  own  abilities  and 
affiliations,  rather  than  a  comparison  of 
their  own  qualifications  to  that  of  their 
competitors.  These  brief  statements, 
along  with  a  ballot,  would  be  mailed  to 
all  independent  producers  on  record 
with  the  Committee.  Independent 
producers  would  vote  only  for 
representatives  in  their  own  districts, 
and  return  the  ballots  to  the  Committee 
office  for  tabulation.  The  vote  count 
should  be  verified  by  an  impartial 
person  such  as  a  field  representative  of 
the  Department.  Evidence  presented  at 
the  hearing  indicated  that  write-in 
candidates  should  also  be  acceptable. 

Members  and  alternate  members  for 
each  district  would  be  determined  by 
the  numbers  of  votes  received.  The 
nominees  receiving  the  highest  number 
of  votes  would  be  designated  as  the 
member  nominee,  the  second  highest 
would  be  designated  as  the  second 
member  or  alternate  member  nominee 
depending  on  the  number  of  nominees 
needed  to  fill  the  vacant  positions,  as 
the  case  may  be,  until  all  positions  are 
filled.  These  nominees  would  then  be 
submitted  to  the  Secretary  for  selection. 

Currently,  the  order  specifies  that 
independent  producers  and  producers 
affiliated  with  cooperative  marketing 
association  handling  less  than  10 
percent  of  the  total  raisin  acquisitions 
during  the  preceding  crop  year  be 
nominated  in  the  same  manner.  It  is 
therefore  appropriate  for  producers  who 
are  affiliated  with  such  cooperative 
marketing  organizations  to  be 
nominated  by  the  same  mail  balloting 
procedure  as  proposed  for  independent 
producers.  Accordingly,  such  a 
procedure  for  this  categorj'  of  producers 
should  also  be  adopted. 

In  addition,  evidence  further  indicates 
that  the  Committee  should  be  permitted 
to  recommend,  and  the  Secretary  to 
establish,  implementing  administrative 
rules  for  the  conduct  of  such 
nominations.  For  example,  the 
Committee  may  want  to  establish  such 
rules  and  regulations  in  regard  to 
specifying  the  dates  when  mail  balloting 
would  be  held  and  to  specify  the  items 
independent  producer  nominees  should 
include  in  their  brief  statements. 

(2)  Section  989.39,  "Compensation  and 
expenses,"  should  be  amended  to 
provide  for  reimbursement  for  alternate 
members  for  their  actual  expenses  when 
attending  Committee  meetings. 
Currently,  the  provisions  of  the  order 
provide  for  reimbursement  of  alternate 
members'  expenses  only  when  such 
alternates  are  acting  as  members  or 
when  attending  not  more  than  three 
Committee  meetings  per  crop  year  at 


which  the  member  that  they  serve  as  an 
alternate  is  in  attendence. 

Evidence  at  the  hearing  indicated  that 
it  is  beneficial  to  the  Committee  and  the 
industry  it  represents  for  alternate 
members  to  be  well  informed  of  all 
matters  applicable  to  the  operation  of 
the  marketing  order.  By  attending  more 
meetings,  alternate  members  would 
become  more  knowledgeable,  be  better 
prepared  to  act  in  the  absence  of  their 
members,  and  be  better  able  to  function 
as  members  in  the  future  if  selected  to 
serve  as  such.  Evidence  indicated  that 
the  added  costs  for  the  payment  of 
alternate  members'  expenses  would  be 
more  than  offset  by  the  knowledge 
gained  by  alternate  members  and  the 
resultant  benefit  to  Committee 
deliberations. 

(3)  Section  989.56  (a)  and  (c)  should  be 
amended  to  add  a  production  cap  of  2.75 
tons  per  acre  for  those  producers  who 
apply  participation  in  the  RDP.  Also, 
authority  should  be  included  for  the 
Committee  to  recommend  and  the 
Secretary  to  approve  further  changes  in 
the  production  cap,  subject  to  the  2.75 
ton  per  acre  limitation. 

The  RDP  was  established  in  1985  to 
help  the  industry  bring  raisin  supplies 
more  in  line  with  demand.  The  RDP 
gives  producers  the  means  of  voluntarily 
reducing  the  quantity  of  grapes  grown 
for  drying  into  raisins  vv  hile  receiving 
the  equivalent  quantity  of  raisins, 
represented  on  diversion  certificates,  to 
sell  to  handlers  as  though  the  raisins 
were  produced  in  the  current  crop  year. 
Producers  wishing  to  participate  in  the 
RDP  divert  their  grape  crop  from 
production.  In  return,  producers  receive 
raisins  from  the  previous  year's  reserve 
pool  in  an  amount  equal  to  the  acreage 
removed  under  the  RDP  multiplied  by 
the  producers'  previous  year's 
production  in  tons  per  acre.  This  amount 
is  represented  on  a  diversion  certificate. 
Producers  are  paid,  by  handlers,  the 
established  field  price  minus  the  har\'cst 
costs  determined  for  that  year.  The 
handlers  redeem  the  certificates  with 
the  Committee  and  receive  the  quantity 
of  reserve  pool  raisins  represented  by 
the  certificate. 

Record  evidence  shows  that  the 
Committee  has  had  concerns  in  the  past 
about  program  participants  inflating 
their  production  units  in  the  RDP. 
Inflating  may  occur  when  program 
participants  report  statistics  allegedly 
showing  higher  than  actual  raisin 
production.  Since  diversion  certificate 
tonnage  is  based  on  the  tons  delivered 
per  acre  during  the  prior  year,  producers 
could  inflate  their  acreage  by  acquiring 
raisins  from  another  source  and  adding 
them  to  deliveries  from  their  production 
units,  thereby  receiving  credit  for  a 


higher  amount  of  raisins  than  actually 
produced  on  the  acreage.  By  inflating 
yield  figures,  producers  could  receive 
diversion  certificates  equal  to  more 
raisins  from  the  reserve  pool  than  such 
producers  actually  produced  from  those 
production  units  in  the  previous  year. 

The  record  indicates  that  a  production 
cap  of  2.75  tons  per  acre  would  help 
prevent  any  alleged  inflating  of  yields 
experienced  by  the  Committee  in  the 
past.  Program  participants  would 
receive  2.75  tons  per  acre  if  their  records 
indicated  that  they  produced  that 
amount  or  more  during  the  previous 
year.  Those  producers  whose  records 
indicated  that  they  produced  less  than 
the  2.75  tons  per  acre  level  would 
receive  raisins  equivalent  to  their  actual 
reported  production  as  a  basis  for 
payment  on  their  RDP  certificates. 

Raisin  industry  experts  consider 
raisin  production  of  3  tons  or  more  per 
acre  to  be  very  unusual.  Production 
statistics  released  by  the  California 
Crop  and  Livestock  Reporting  Service 
revealed  that  the  average  production  of 
raisins  per  acre  for  the  10-year  period 
1975  through  1985  was  2.01  tons.  Those 
producers  that  may  produce  more  than 
2.75  tons  per  acre  do  not  have  to 
participate  in  the  RDP,  since  the  RDP  is 
a  voluntary  program,  and  no  producer  is 
required  to  participate.  Thus,  producers 
who  produce  more  than  2.75  tons  per 
acre  may  choose  to  produce  and  deliver 
a  crop  rather  than  accept  a  lower 
tonnage  figure.  Thus  a  production  cap  of 
2.75  tons  per  acre  should  be  established 
for  any  production  unit  approved  for 
participation  in  a  diversion  program. 

Messrs.  Rebensdorf  and  Hansen  filed 
briefs  in  opposition  to  this  proposal, 
along  with  several  other  producers  who 
submitted  form  letters  in  opposition. 
These  briefs  asserted  that  producers 
should  not  be  "penalized"  by  the 
Committee  for  increasing  their  yields  per 
acre.  Also,  the  briefs  indicated  that  they 
were  of  the  view  that  the  proposed 
production  cap  would  not  solve  the 
problem  of  inflating  crop  yields  under 
the  RDP.  As  indicated  above  the  RDP  is 
a  voluntary  program,  and  no  producer  is 
required  to  participate.  If  producers 
have  developed  methods  to  increase 
their  yields  per  acre,  those  producers 
can  choose  to  produce  that  crop  rather 
than  participate  in  the  RDP. 

The  Committee  also  requested  the 
authority  to  decrease  the  production  cap 
below  the  2.75  ton  per  acre  level.  In 
years  when  damaging  frosts  or  rains 
occur,  average  production  levels  could 
be  reduced.  Such  damage  would  occur 
in  the  year  prior  to  the  year  in  which 
producers  apply  for  an  RDP.  The 
Committee  believes  that  the  production 
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cap  should  also  reflect  such  a  decrease, 
in  recognition  of  the  prior  year's  crop 
damage.  The  Department  considers  that 
changes  in  the  tonnage  level,  reductions 
below  the  established  2.75  ton  level  or 
other  adjustments,  should  be  subject  to 
approval  by  the  Secretary.  Therefore, 
the  Committee  should  be  authorized  to 
recommend  reductions  in  the  2.75  ton 
per  acre  cap,  subject  to  informal 
rulemaking  procedures  and  the  approval 
of  the  Secretary.  It  is  intended  that  the 
Committee  would  recommend  any  such 
reduction  at  the  same  time  that  the 
diversion  tonnage  for  that  season  is 
announced.  If  there  is  not  a 
recommendation  for  a  reduction  in  the 
2.75  ton  per  acre  cap,  the  cap  would 
remain  at  2.75  tons  for  any  diversion 
program  that  may  be  recommended  by 
the  Committee. 

(4)  Section  989.66  [b)(l),  (b)(4)  and  (d) 
should  be  amended  to  permit  handlers 
to  set  aside  reconditioned  raisins  to 
satisfy  their  reserve  pool  obligations 
and  also  to  require  handlers  to  set  aside 
raisins  in  the  reserve  pool  that  meet  the 
average  incoming  maturity  level  of 
raisins  acquired  by  each  handler  during 
the  applicable  crop  year. 

Raisins  with  certain  defects  are 
reconditioned  by  the  handler  to  bring 
the  raisins  within  acceptable  quality 
standards.  For  example,  raisins 
embedded  with  sand  could  be  run 
through  a  hot  water  bath  and  then 
through  a  high  pressure  wash  to  remove 
the  sand.  The  reconditioning  process 
usually  removes  the  "bloom"  from  the 
raisins.  Bloom  is  a  widely  accepted  term 
within  the  industry  which  describes  the 
natural  waxy  coating  on  the  surface  of 
raisins  which  would  generally  be 
removed  by  washing,  processing  or 
reconditioning.  The  record  indicates  that 
experience  has  shown  that  raisins  with 
bloom  will  store  for  longer  periods 
without  significant  deterioration  than 
raisins  with  the  bloom  removed.  Non- 
reconditioned  raisins  with  the  bloom 
still  visible  are  referred  to  as  natural 
condition  raisins. 

Currently,  the  marketing  order  does 
not  permit  reconditioned  raisins  in  the 
reserve  pool.  However,  the  order  does 
authorize  the  reconditioning  of  raisins,  if 
necessary,  to  bring  them  up  to 
acceptable  quality  standards  to  be 
acquired  by  handlers.  Evidence 
presented  at  the  hearing  showed  that 
not  allowing  reconditioned  raisins  in  the 
reserve  pool  may  cause  a  burden  on 
handlers.  During  certain  times  of  the 
year,  handlers  may  not  have  enough 
natural  condition  raisins  on  hand  to 
satisfy  their  reserve  obligations  and  may 
have  to  purchase  natural  condition 
raisins  from  other  handlers  in  order  to 


meet  such  obligations.  Also,  handlers 
could  refuse  to  buy  reconditioned 
raisins  from  producers  if  they  cannot  be 
set  aside  for  reserve  pool  purposes. 
Evidence  indicated  that  this  proposal 
may  benefit  producers  by  providing 
additional  markets  (i.e.,  reserve  pool 
outlets)  for  reconditioned  raisins.  Since 
reconditioned  raisins  may  not  have  the 
same  storage  characteristics  as  natural 
condition  raisins,  handlers  would  be 
expected  to  process  these  raisins  for 
reserve  pool  sales  for  their  own  use  first 
by  blending  them  with  better  quality 
raisins  in  order  to  bring  the  level  of 
quality  up  to  consumer  standards. 
Generally,  reconditioned  raisins  are 
darker  than  the  desired  color  and  are 
usually  sold  at  a  discounted  price  for 
this  reason.  Therefore,  blending  is 
usually  done  to  ensure  a  better  quality 
lot  of  raisins. 

Pursuant  to  the  raisin  marketing  order, 
the  Conunittee  could  request  handlers  to 
deliver  non-reconditioned  reserve  pool 
raisins  (natural  condition)  to  other 
handlers.  The  Committee  would  like  this 
provision  to  remain  unchanged  in  the 
marketing  order  to  ensure  the 
Committee  and  other  handlers  of  the 
quality  of  the  raisins  they  would-be 
receiving  and  released  for  likely  reserve 
pool  sales.  The  Committee  may  request 
such  delivery  from  handler  to  satisfy 
reserve  pool  sales  to  other  handlers  that 
have  insufficient  raisins  on  their 
premises  for  such  sales.  These  sales 
could  include  school  lunch,  export 
incentive  sales  and  other  reserve  pool 
sales. 

In  the  event  that  handlers  have  only 
reconditioned  raisins  on  their  premises 
in  the  reserve  pool,  they  could  deliver 
packed  raisins  to  the  Committee.  In 
addition,  handlers  could  substitute  hee 
tonnage  supply  natural  condition  raisins 
for  reconditioned  raisins  that  are  in  the 
reserve  pool,  in  order  to  satisfy  a 
request  from  the  Committee. 

The  record  also  indicated  that  there 
will  be  no  additional  reserve  pool  costs 
to  producers  by  allowing  reconditioned 
raisins  in  the  reserve  pools,  since 
producers  who  deliver  raisins  in  need  of 
reconditioning  usually  pay  for  all 
reconditioning  costs  required  on  such 
producer's  lot  of  raisins. 

Evidence  showed  that  the  proposal  to 
allow  reconditioned  raisins  in  the 
reserve  pool  would  work  in  conjunction 
with  the  proposed  requirement  for 
reserve  pool  raisins  to  meet  an 
aggregate  maturity  level.  Maturity  refers 
to  the  amount  of  well-matured  raisins  in 
a  particular  lot.  To  meet  acceptable 
standards,  a  lot  of  raisins  must  contain 
at  least  50  percent  well-matured  raisins. 
It  was  testified  that  a  handler's  overall 


average  maturity  level  is  usually 
between  58  and  62  percent.  The 
proposed  requirement  would  prevent 
handlers  from  setting  aside  the  lowest 
quality  raisins  on  their  premises  that 
meet  acceptable  grade  standards  to 
satisfy  their  reserve  pool  obligations. 
The  record  indicated  that  lower  maturity 
raisins  are  diHicult  to  recondition  and 
heavy  processing  losses  are  often 
experienced.  In  addition,  the  resultant 
product  is  generally  below  average 
quality  levels. 

The  record  indicated  that  some 
handlers  have  experienced  problems  in 
the  past  when  they  have  insufHcient 
reserve  pool  raisins  stored  on  their  own 
premises  to  satisfy  a  Committee  release 
of  reserve  pool  raisins  to  their  own 
ownership  for  their  own  sales.  Such 
handlers  then  have  to  purchase 
additional  reserve  raisins  from  other 
handlers.  Raisins  purchased  from  other 
handlers  have  often  been  of  low 
maturity.  In  some  cases,  the  condition  of 
the  low  maturity  raisins  has 
deteriorated  and  the  acquiring  handler 
has  had  to  further  process  or  blend  the 
raisins  to  bring  them  up  to  acceptable 
standards  before  a  reserve  pool  sale 
could  be  made. 

Thus,  the  record  indicates  that  each 
handler's  reserve  pool  obligation  raisins 
should  meet  such  handler's  own  average 
for  maturity  for  that  crop  year,  with  a  2 
percent  allowance  (subject  to  the 
minimum  50  percent  maturity  level). 
This  proposal  would  improve  the  overall 
quality  of  the  reserve  pools,  since 
handlers  would  no  longer  be  allowed  to 
set  aside  their  lower  quality  raisins  for 
the  reserve  pool. 

(5)  The  Notice  of  Hearing  contained 
proposed  amendments  of  §  989.67(g) 
which  would  authorize  the  Committee 
to:  Charge  handlers  interest  and  late 
payment  charges  if  handlers  fail  to  pay 
for  reserve  pool  raisins  purchased  h-om 
the  Committee;  refuse  to  sell  to  handlers 
reserve  pool  raisins  for  export,  non- 
competitive uses,  and  free  tonnage 
raisins  pursuant  to  sales  under 
§  989.54(g)  and  §  989.67(j),  for  not 
complying  with  provisions  of  the 
marketing  order  and  provide  for 
handler  appeals  of  these  Committee 
actions  pursuant  to  §  989.67(g). 

The  marketing  order  currently 
authorizes  the  Committee  to  refuse  to 
sell  reserve  tonnage  raisins  for  export 
purposes  only  to  any  handler  who:  (a)  Is 
in  default  on  any  previous  purchase  of 
reserve  tonnage  raisins  from  the 
Committee;  (b)  is  not  in  compliance  with 
the  provisions  of  a  sales  agreement 
covering  reserve  tonnage  raisins;  or  (c) 
signifies  an  intention  to  sell  reserve 
tonnage  to  or  through  any  person  who 
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has  previously  failed  to  complete  a  sale 
of  reserve  tonnage  raisins  to  a  foreign 
buyer  in  an  eligible  export  market.  All  of 
these  reasons  directly  relate  to  failures 
in  dealings  with  reserve  tonnage  raisins. 

The  Committee  proposed  to  deny 
reserve  pool  sales  to  handlers  when 
they  are  allegedly  not  complying  with 
various  provisions  of  the  marketing 
order.  This  is  not  authorized  under  the 
provisions  of  the  Act.  The  Act 
specifically  provides  remedies  under 
Section  608  [a]  and  (c)(14)  for  handlers 
not  complying  with  marketing  order 
provisions.  Accordingly,  the  Committee 
should  handle  such  compliance  actions 
by  submitting  them  to  the  Department  to 
be  resolved  under  appropriate  remedies 
specified  in  the  Act.  Therefore,  this 
proposal  is  denied  and  not  included  in 
this  recommended  decision.  The 
redesignated  paragraph  (gj(l]  under 
§  989.67  would  remain  unchanged  and 
the  appeal  procedure  to  review  actions 
taken  by  the  Committee  under  this 
section  would  be  retained  as  paragraph 
(g)(3).  The  procedure  would  include 
notification  to  the  handler,  an  informal 
hearing  before  an  appeals 
subcommittee,  and  an  appeal  to  the  full 
Committee.  The  appeals  subcommittee 
would  consist  of  three  to  five  members 
of  the  full  Committee.  The  appeal  to  the 
full  Committee  would  be  a  final  action 
that  would  exhaust  the  informal  appeals 
procedure. 

Evidence  adduced  at  the  hearing  did 
support  an  interest  and  late  payment 
charge  to  be  imposed  on  handlers  who 
fail  to  pay  for  reserve  pool  raisins 
purchased  from  the  Committee.  For 
example,  all  handlers  may  purchase 
reserve  pool  raisins  for  free  tonnage  use 
each  November  under  §  989.54(g)  of  the 
order.  The  purchase  agreement  between 
the  Committee  (the  Committee 
administers  the  reserve  pool  for  the 
producer/equity  holders)  and  the 
handler  specifies  the  terms  and 
conditions  of  the  speciHc  sale  which 
includes  the  date  that  payment  is  due 
for  the  raisins.  Evidence  showed  that  if 
the  handler  is  late  in  making  the 
required  payment,  the  handler  should  be 
subject  to  late  payment  and  interest 
charges.  Equity  holders  in  the  reserve 
pools  are  paid  according  to  the  proceeds 
from  reserve  pool  sales  to  handlers, 
thus,  handlers  who  are  late  in  paying  for 
reserve  pool  raisins  cause  delays  in 
payments  to  the  equity  holders  of  the 
pool.  Funds  received  from  interest  and 
late  payment  charges  should  be 
distributed  to  the  equity  holders. 

The  hearing  record  showed  that  the 
interest  rate  to  be  incurred  by  handlers 
in  default  on  reserve  pool  sales  should 
be  the  prime  rate  at  the  bank  where  the 


Committee's  funds  are  deposited,  plus  2 
percent.  The  provision  in  the  Notice  of 
Hearing  reflected  several  different 
interest  rates.  The  hearing  record 
reflects  that  it  was  the  Committee's 
intent,  and  record  evidence  supports, 
that  the  interest  rate  should  be  the  prime 
rate  at  the  bank  where  the  majority  of 
the  Committee's  administrative  funds 
are  deposited,  plus  2  percent.  The 
interest  rate,  as  proposed,  would  accrue 
only  on  the  principal  amount  owed  and 
would  be  added  to  the  handler's 
monthly  bill  until  the  handler's 
delinquent  amount  owed  plus  applicable 
interest  charges  have  been  paid. 

The  record  indicated  that  the 
Committee  should  have  the  authority  to 
recommend  an  increase  in  the  interest 
rate  from  the  prime  rate  plus  2  percent, 
to  the  prime  rate  plus  a  different 
percentage.  The  Committee  requested 
that  this  alternate  interest  rate  would 
apply  on  an  individual  handler  basis 
depending  on  how  severely  the  handler 
violated  the  purchase  agreement. 
However,  the  Act  requires  that  all 
handlers  be  treated  equitably  under 
marketing  orders.  Therefore,  such  a 
change  in  the  rate  of  interest  to  be 
applied  individually  to  handlers  by  the 
Committee  is  not  authorized  by  the  Act. 
The  Committee,  however,  should  be 
authorized  to  recommend  changes  in  the 
interest  rate  applied  uniformly  to  all 
handlers,  subject  to  approval  by  the 
Secretary  through  informal  rulemaking 
procedures. 

(6)  The  proposed  amendment  to 
§  989.27  would  have  required  that  no 
owner,  partner,  or  employee  of  a 
handler  could  be  selected  to  represent 
independent  producer  members  on  the 
Committee,  regardless  of  whether  or  not 
such  individuals  are  also  producers.  A 
proponent  of  this  proposed  amendment 
testified  that  producers  with  an  interest 
in  handler  operations  cannot  act  as 
"true"  Committee  producer  members 
because  of  an  alleged  conflict  of 
interest. 

Opponents,  however,  testified  that 
producers  who  are  also  handlers  are 
articulate  and  have  developed  good 
communication  skills  while  conducting 
business  within  the  raisin  industry. 
Persons  who  fit  this  category  believe 
that  their  experience  as  handlers  can 
only  benefit  them  in  representing 
independent  producers  who  are  also  on 
the  Committee.  Opponents  to  the 
proposal  testified  that  producers  who 
are  also  handlers  are  able  to  view  both 
sides  of  issues  thit  are  raised  at 
Committee  meetings  and  are  able  to 
make  sound  decisions.  Opponents 
testified  that  a  possible  solution  would 
be  to  have  independent  growers  actively 


solicit  other  independent  growers  to 
attend  the  nomination  meetings  and 
nominate  only  non-handler  producers  as 
representatives  if  independent 
producers  are  dissatisfied  with 
producer/handler  representatives. 

Messrs.  Hansen  (Committee  producer 
member)  and  Barsarian  (representing 
Madera  Packing  Co.)  filed  briefs 
concerning  this  proposal.  Both  opposed 
the  proposal  on  the  basis  that  producers 
who  are  also  handlers  have  more 
knowledge  of  the  raisin  industry  and 
understand  the  operations  of  the 
marketing  order.  Therefore,  it  is 
beneficial  to  have  producers  who  are 
also  handlers  on  the  Committee  to 
represent  independent  producer 
interests. 

Accordingly,  the  record  evidence  docs 
not  support  the  amendment  to  require 
Committee  independent  producer 
members  to  be  solely  producers  and 
have  no  interest  in  handler  operations. 
In  addition,  the  proposal  to  authorize 
mail  balloting  procedures  for  the 
nomination  of  independent  producer 
members  will  provide  all  independent 
producers  additional  opportunity  to 
select  those  individuals  they  feel  will 
best  represent  their  interests.  Therefore, 
this  proposed  amendment  is  not 
adopted. 

(7)  Section  989.28.  "Term  of  Office," 
should  be  amended  to  provide  for  a  six- 
year  limit  on  Committee  member's 
tenure. 

It  is  the  Department's  view  that  a  limit 
on  tenure  for  Committee  members 
improves  representation  on  marketing 
order  committees  by  allowing  for 
different  and  more  contemporary  ideas, 
and  that  such  a  limit  will  be  beneficial 
to  the  Committee's  operations.  The 
Department's  goal  is  to  encourage  and 
foster  to  the  maximum  extent  possible, 
broad-based  participation  by  all 
members  of  the  regulated  community  in 
the  administration  of  the  marketing 
order.  This  objective  is  best  met  by  such 
a  limitation.  Proponents  testified  that 
the  tenure  limitation  would  improve 
representation  and  would  be  beneficial 
to  the  operation  of  the  Committee. 

This  change  is  consistent  with  the 
Secretary's  "Guidelines  for  Fruit, 
Vegetable,  and  Specialty  Crop 
Marketing  Orders."  which  provides  for 
limiting  committee  tenure  of  members 
and  alternates.  The  Department's  policy 
pursuant  to  the  guidelines  is  that  a 
committee  member's  consecutive 
service  be  limited  to  a  total  of  six  years. 

Therefore,  it  is  proposed  that  the 
order  should  be  amended  to  limit  the 
tenure  of  members  to  three  full 
consecutive  terms.  Any  member  would 
become  ineligible  to  serve  on  the 
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committee  after  having  served  three  full 
consecutive  terms.  Such  individuals 
could  again  become  eligible  to  serve  on 
the  Committee  by  not  serving  on  the 
Committee  for  one  full  term  as  either  a 
member  or  alternate  member. 

Because  of  the  large  size  of  the 
Committee  (47  members  and  an 
alternate  member  for  each),  the  tenure 
limitation  should  apply  only  to 
Committee  members.  Alternate 
Committee  members  serve  in  the  place 
of  members  in  the  event  of  the  member's 
absence  at  a  particular  meeting. 
Generally,  it  takes  several  years  for 
alternate  members  to  become 
knowledgeable  about  the  operations  of 
the  marketing  order.  Often,  alternate 
members  are  nominated  and  selected  to 
serve  as  members  on  the  Committee 
only  after  they  have  gained  experience 
in  marketing  order  matters  by  serving 
first  as  alternates. 

It  is  unlikely  that  the  tenure 
requirements  would  cause  all  members, 
or  even  a  majority  of  the  members,  to 
leave  the  Committee  at  any  one  time 
because  of  the  natural  turnover  between 
members  and  alternate  members. 
Therefore,  it  would  serve  no  useful 
purpose  to  limit  the  tenure  of  alternate 
members.  This  change  in  tenure 
requirements  should  become  effective 
beginning  with  the  1990  term  of  office. 
Members  who  have  served  on  the 
Committee  for  six  consecutive  years 
would  not  be  eligible  for  reelection  for 
the  term  of  office  which  begins  May  1, 
1996. 

Briefs  were  filed  by  Messrs.  Hansen 
and  Kriebel,  and  numerous  producers 
who  filed  the  same  letter,  opposing  this 
proposal.  The  briefs  stated  that 
Committee  members  need  more  time  to 
become  familiar  with  the  operations  of 
the  order  and  the  Committee  would  lose 
needed  experience  and  continuity  in 
members  by  imposing  such  a  limitation. 
Opponents  to  the  proposal  at  the 
hearing  also  testified  that  the  Committee 
experiences  a  natural  turnover  of 
member  representatives,  and  imposing 
an  artificial  turnover  would  cause  the 
Committee  to  lose  experience, 
continuity  and  expertise  among  its 
members.  One  opponent  testified  that  it 
takes  five  to  six  years  for  a  Committee 
member  to  really  understand  Committee 
operations.  However,  as  discussed 
above,  such  expertise  can  be  developed 
by  serving  as  an  alternate  member. 
Also,  it  is  unlikely  that  Committee 
members  would  be  nominated  to  serve 
on  the  Conunittee  by  the  industry  unless 
such  members  had  demonstrated  to 
their  constituents  that  they  had  the 
necessary  qualifications,  experience. 


and  like,  to  adequately  represent  them 
on  the  Committee. 

It  is  the  Department's  view  that  a  limit 
on  tenure  for  Conunittee  members  will 
improve  representation  on  marketing 
order  committees  and  will  be  beneficial 
to  the  Committee's  operations.  Thus,  in 
conformance  with  this  policy,  such 
tenure  limitations  should  be  adopted. 

(8)  The  order  should  be  amended,  as 
hereinafter  set  forth,  to  require 
referenda  to  be  held  every  six  years 
relative  to  the  continuance  of  the  order. 

The  Secretary  of  Agriculture  has 
determined  that  continuance  referenda 
are  an  effective  means  for  ascertaining 
whether  producers  favor  continuation  of 
marketing  order  programs.  Currently, 
the  order  and  the  Act  provide  that  the 
Secretary  shall  terminate  the  marketing 
order  program  whenever,  through  the 
conduct  of  a  referendum,  it  is  indicated 
that  a  majority  of  all  producers  favor 
termination  and  such  majority  produced 
more  than  50  percent  of  the  commodity 
for  market  during  a  representative 
period.  Since  less  than  50  percent  of  all 
producers  usually  participate  in  a 
referendum,  it  is  difficult  to  determine 
producer  support  or  opposition  for 
termination  of  an  order.  Thus,  to  provide 
a  basis  for  determining  whether 
producers  favor  continuance  of  the 
order,  a  new  paragraph  (d)  should  be 
added  to  S  989.91  to  provide  for 
continuance  referenda.  Current 
paragraph  (d)  should  be  redesignated  as 
paragraph  (e).  Also,  proponents  at  the 
hearing  testified  that  consideration 
regarding  continuance  of  the  order 
should  be  based  on  two-thirds  of  the 
producers  voting  in  the  referendum  or 
producers  of  two-thirds  of  the  volume  of 
raisins  represented  in  the  referendum. 

Opponents  to  the  proposal  also 
favored  the  concept  for  the  conduct  of 
continuance  referenda.  However,  they 
opposed  the  two-thirds  vote 
requirement.  They  testified  that  a  simple 
majority  of  the  producers  voting,  who 
represent  a  simple  majority  of  the 
tonnage  voting,  should  be  adequate  to 
indicate  producer  sentiment.  They  also 
terminated  that  one-third  of  the  industry 
should  not  be  allowed  to  control 
decades  of  program  planning  and 
experience.  They  claimed  that  majority 
rule  should  determine  its  continuance. 
Also,  one  opponent  suggested  that 
continuance  referenda  be  scheduled  and 
completed  not  later  than  January  1  of 
any  crop  year  in  order  to  plan 
accordingly.  The  Committee  plans  many 
programs  months  in  advance  and  will 
need  to  know  the  results  of  any  such 
referendum  as  soon  as  possible  after  it 
is  conducted. 


The  results  of  continuance  referenda 
should  be  based  upon  the  same 
percentage  of  support  required  in 
section  8c(8]  of  the  Act  with  respect  to 
producer  approval  of  the  issuance  of  a 
marketing  order.  This  requirement  is 
considered  adequate  to  measure 
producer  support  to  continue  the 
marketing  order.  The  Secretary  would 
consider  termination  of  the  order  if  less 
thctn  two-thirds  of  the  producers  voting 
in  the  referendum  and  producers  of  less 
than  two-thirds  of  the  volume  of  raisins 
represented  in  the  referendum  favor 
continuance.  In  evaluating  the  merits  of 
continuance  versus  termination,  the 
Secretary  should  not  only  consider  the 
results  of  the  referendum  but  also 
should  consider  all  other  relevant 
information  concerning  the  operation  of 
the  order  and  the  relative  benefits  and 
disadvantages  to  producers,  handlers, 
and  consumers  in  order  to  determine 
whether  continued  operation  of  the 
order  would  tend  to  effectuate  the 
declared  pohcy  of  the  Act.  In  this 
regard,  in  the  event  of  an  adverse  vote 
by  producers  in  a  continuance 
referendum,  the  Secretary  may  solicit 
input  from  the  public  through  meetings, 
press  releases,  or  other  means. 

In  any  event,  section  8c(16)(B]  of  the 
Act  requires  the  Secretary  to  terminate 
the  order  whenever  the  Secretary  finds 
that  the  majority  of  all  producers  favor 
termination,  and  that  such  majority 
produced  more  than  50  percent  of  the 
commodity  for  market.  "To  be  effective, 
termination  of  the  order,  resulting  from 
any  referendum,  should  be  announced 
on  or  before  the  last  day  of  the  then 
current  crop  year.  The  crop  year  ends 
July  31.  This  date  precedes  the  beginning 
of  the  Committee's  operation  for  a  new 
crop  year  and  is  considered  to  be  an 
appropriate  time  to  gradually  terminate 
the  operations  of  the  order. 

As  stated,  the  Secretary's  "Guidelines 
For  Fruit,  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  provide  for  periodic 
referenda  to  allow  producers  the 
opportunity  to  indicate  their  support  for 
or  rejection  of  a  marketing  order.  It  is 
the  position  of  the  Department  that 
periodic  referenda  ensure  that 
marketing  order  programs  continue  to  be 
accountable  to  their  producers,  obligate 
producers  to  evaluate  their  programs 
periodically,  and  involve  them  more 
closely  in  their  operation.  The  record 
evidence  supports  these  goals. 

Section  989.91(d)  has  been  revised  in 
this  recommended  decision  for  clarity 
and  to  refiect  language  more  common  to 
marketing  order  provisions  in  other 
orders  that  provide  for  continuance 
referenda. 
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Rulings  on  Briefs  of  Interested  Persons 

Briefs,  proposed  findings  and 
conclusions,  and  the  evidence  in  the 
record  were  considered  in  making  the 
findings  and  conclusions  set  forth  in  this 
recommended  decision.  To  the  extent 
that  the  suggested  findings  and 
conclusions  filed  by  interested  persons 
are  inconsistent  with  the  findings  and 
conclusions  of  this  recommended 
decision,  the  requests  to  make  such 
findings  or  to  reach  such  conclusions  are 
denied. 

General  Findings 

Upon  the  basis  of  the  record  it  is 
found  that: 

(1)  The  Hndings  hereinafter  set  forth 
are  supplementary  to  the  previous 
findings  and  determination  which  were 
made  in  connection  with  the  issuance  of 
the  marketing  agreement  and  order  and 
each  previously  issued  amendment 
thereto.  Except  insofar  as  such  Hndings 
and  determination  may  be  in  conflict 
with  the  fmdings  and  determinations  set 
forth  herein,  all  of  the  said  prior  findings 
and  determination  are  hereby  ratified 
and  affirmed: 

(2)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handling  of  raisins  grown  in 
the  production  area  in  the  same  manner 
as.  and  are  applicable  only  to.  persons 
in  the  respective  classes  of  commercial 
and  industrial  activity  specified  in  the 
marketing  agreement  and  order  upon 
which  a  hearing  has  been  held: 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declared  policy  of  the  Act,  and 
the  issuance  of  several  orders  applicable 
to  subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act:  and 

(5)  All  handling  of  raisins  grown  in  the 
production  area  as  defined  in  the 
marketing  agreement  and  order,  as 
amended,  and  as  hereby  proposed  to  be 
further  amended,  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs  or  afl'ects 
such  commerce. 

List  of  Subjects  in  7  CFR  Part  989 

Marketing  agreements  and  orders. 
Raisins.  Grapes.  California. 


Reconunended  Further  Amendment  of 
the  Marketing  Agreement  and  Order 

The  following  amendment  of  the 
marketing  agreement  and  order,  both  as 
amended,  is  recommended  as  the 
detailed  means  by  which  the  foregoing 
conclusions  may  be  carried  out: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  989.28  is  revised  as  follows: 

§989.28    Term  of  Office. 

The  term  of  office  of  all 
representatives  serving  on  the 
committee  shall  be  two  years  and  shall 
end  on  April  30  of  even  numbered 
calendar  years,  but  each  such  member 
and  alternate  member  shall  continue  to 
serve  until  their  successor  is  selected 
and  has  qualified.  Beginning  with  the 
1990  term  of  office,  no  member  shall 
serve  more  than  three  full  consecutive 
terms:  Provided,  That  members  serving 
three  consecutive  terms  could  again 
become  eligible  to  serve  on  the 
committee  by  not  serving  for  one  full 
term  as  either  a  member  or  alternate 
member. 

3.  Section  989.29  is  amended  by 
revising  paragraph  (b)(2)  and  paragraph 
(b)(4)  as  follows: 

§  989.29    Initial  members  and  nomination 
of  successor  members. 

***** 

(b)  •  •  • 
***** 

(2)(i)  Any  producer  representing 
independent  producers  and  producers 
who  are  affiliated  with  cooperative 
marketing  association(s)  handling  less 
than  10  percent  of  the  total  raisin 
acquisitions  during  the  preceding  crop 
year  must  have  produced  grapes  which 
were  made  into  raisins  in  the  particular 
district  for  which  they  are  nominated,  to 
represent  said  district  as  a  producer 
member  or  alternate  producer  member 
on  the  committee.  In  the  event  any  such 
nominees  are  engaged  as  producers  in 
more  than  one  district  they  may  be  a 
nominee  for  only  one  district.  One  or 
more  producers  may  be  nominated  for 
each  such  producer  member  or  alternate 
member  position. 

(ii)  Each  such  producer  whose  name  is 
offered  in  nomination  shall  be  given  the 
opportunity  to  provide  the  committee  a 
short  statement  outlming  their 
qualifications  and  desire  to  represent  on 
the  committee  independent  producers  or 
producers  who  are  affiliated  with 


cooperative  marketing  associations 
handling  less  than  10  percent  of  the  total 
raisin  acquisitions  during  the  preceding 
crop  year.  These  brief  statements, 
together  with  a  ballot  and  voting 
instructions,  shall  be  mailed  to  all 
independent  producers  and  producers 
who  are  affiliated  with  cooperative 
marketing  associations  handling  less 
than  10  percent  of  the  total  raisin 
acquisitions  during  the  preceding  crop 
year  of  record  with  the  committee  in 
each  district.  The  producer  receiving  the 
highest  number  of  votes  shall  be 
designated  as  the  first  member  nominee, 
the  second  highest  shall  be  designated 
as  the  second  member  nominee  or 
alternate  member  nominee,  as  the  case 
may  be,  until  nominees  for  all  member 
and  alternate  member  positions  have 
been  filled. 

(iii)  Each  independent  producer  and 
producers  afHliated  with  cooperative 
marketing  association(8)  handling  less 
than  10  percent  of  the  total  raisin 
acquisitions  during  the  preceding  crop 
year  shall  cast  only  one  vote  with 
respect  to  each  position  for  which 
nominations  are  to  be  made.  Write-in 
candidates  shall  be  accepted.  The 
person  receiving  the  most  votes  with 
respect  to  each  position  to  be  filled,  in 
accordance  with  paragraph  (b)(2)(ii)  of 
this  section,  shall  be  the  person  to  be 
certified  to  the  Secretary  as  the 
nominee.  The  committee  may,  subject  to 
the  approval  of  the  Secretary,  establish 
rules  and  regulations  to  effectuate  this 
section. 
***** 

(4)  Each  vote  cast  shall  be  on  behalf 
of  the  person  voting,  the  person's  agent, 
subsidiaries,  affiliates,  and 
representatives.  Voting  at  eadi  handler 
meeting  shall  be  in  person.  The  results 
of  each  ballot  at  each  handler  meeting 
shall  be  announced  at  that  meeting. 
•       •        •        •        • 

4.  Section  989.39  is  revised  as  follows: 

S  989.39    Compensation  and  expenses. 

The  members  and  alternate  members 
of  the  committee  shall  serve  without 
compensation,  but  shall  be  allowed  their 
necessary  expenses  as  approved  by  the 
committee. 

5.  Section  989.56  is  amended  by 
revising  paragraphs  (a)  and  (c)  as 
follows: 

$989.56    Raisin  diversion  program. 

(a)  Announcement  of  program.  On  or 
before  November  30  of  each  crop  year, 
the  committee  shall  hold  a  meeting  to 
review  production  data,  supply  data, 
demand  data,  including  anticipated 
demand  to  all  potential  market  outlets, 
desirable  carryout  inventory  and  other 
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matters  relating  to  the  quantity  of 
raisins  of  all  varietal  types.  When  the 
committee  determines  that  raisins  exist 
in  the  reserve  pool  in  excess  of 
projected  market  needs  for  any  varietal 
type,  it  may  announce  the  amount  of 
such  tonnage  eligible  for  diversion 
during  the  subsequent  crop  year.  As  the 
same  time,  the  committee  shall 
determine  and  announce  to  producers, 
handlers,  and  the  cooperative 
bargaining  association(s)  the  allowable 
harvest  cost  to  be  applicable  to  such 
diversion  tonnage.  A  production  cap  of 
2.75  tons  of  raisins  per  acre  shall  be 
established  for  any  production  unit 
approved  for  participation  in  a  diversion 
program.  The  committee,  with  the 
approval  of  the  Secretary,  may 
recommend  at  the  same  time  that  the 
diversion  tonnage  for  that  season  is 
announced,  a  change  in  the  production 
cap  for  that  season's  diversion  program 
of  less  than  2.75  tons  per  acre  for  any 
production  unit  approved  for  the 
diversion  program. 
***** 

(c)  Issuance  of  diversion  certificates. 
After  the  committee  announces  a  raisin 
diversion  program,  any  producer  may 
divert  grapes  of  their  own  production 
and  receive  from  the  conunittee  a 
diversion  certificate  in  accordance  with 
the  appUcable  rules  and  regulations. 
Such  certificates  may  only  be  submitted 
by  producers  to  handlers  in  accordance 
with  applicable  rules  and  regulations. 
Diversion  certificates  issued  by  the 
committee  shall  apply  to  a  specific 
production  unit  and  shall  be  equal  to  the 
creditable  fruit  weight,  not  to  exceed  the 
production  cap  established  pursuant  to 
paragraph  (a)  of  this  section,  of  such 
raisins  produced  on  such  unit  during  the 
prior  crop  year  or  the  last  prior  crop 
year  eligible  for  such  diversion: 
Provided,  That  in  the  case  of  a 
production  unit,  or  partial  production 
unit,  removed  from  production  through 
vine  removal  or  other  means  established 
by  the  committee,  it  may  issue  a 
diversion  certificate  in  an  amount 
greater  than  the  creditable  fruit  weight 
of  the  raisins  produced  therein  or  the 
production  cap  applicable. 
***** 

6.  Section  989.66  is  amended  by 
revising  paragraphs  (b)(1).  (b)(4),  and  (d) 
as  follows: 

§  989.66    reserve  tonnage  generally. 

***** 

(b)(1)  Each  handler  shall  hold  in 
storage  all  reserve  tonnage  raisins 
acquired  by  such  handler  and  all  reserve 
tonnage  transferred  to  such  handler  by 
the  committee  until  such  handler  has 
been  relieved  of  such  responsibility  by 


the  committee,  either  by  delivery  to  the 
committee  or  otherwise.  Such  handler 
shall  store  such  reserve  tonnage  raisins 
in  such  manner  as  will  maintain  the 
raisins  in  the  same  condition  as  when 
such  handler  acquired  them,  except  for 
normal  and  natural  deterioration  and 
shrinkage,  and  except  for  loss  through 
fire,  acts  of  God  or  other  conditions 
beyond  the  handler's  control. 
***** 

(4)  The  conunittee  may,  after  giving 
reasonable  notice,  require  a  handler  to 
deliver  to  it.  or  to  anyone  designated  by 
it.  at  such  handler's  warehouse  or  at 
such  other  place  as  the  raisins  may  be 
stored,  part  or  all  of  the  reserve  tonnage 
raisins  held  by  such  handler.  Reserve 
tonnage  raisins  delivered  by  any 
handler  to  the  committee,  or  to  any 
person  designated  by  it,  in  the  form  of 
natural  condition  raisins  shall  in  the 
aggregate  be  not  more  than  2  percent 
less  than  the  average  maturity  quality  of 
all  raisins  such  handler  acquired  during 
the  applicable  crop  year.  The  committee 
may  require  that  such  delivery  consist  of 
natiu'al  condition  raisins  with  the  bloom 
still  visible,  or  it  may  arrange  for  such 
delivery  to  consist  of  packed  raisins. 
***** 

(d)  Reserve  tonnage  raisins  delivered 
by  any  handler  to  the  committee,  or  to 
any  person  designated  by  it,  whether  in 
the  form  of  natural  condition  raisins 
with  the  bloom  still  visible  or  packed 
raisins  shall  meet  the  applicable 
minimum  grade  and  condition 
standards,  except  for  normal  and 
natural  deterioration.  The  committee 
shall  have  the  authority  to  require,  in  its 
discretion  and  at  its  expense,  such 
reinspection  and  certification  of  reserve 
pool  tonnage  raisins  as  it  may  deem 
necessary. 
***** 

7.  Section  989.67  is  amended  by 
revising  paragraph  (g)  as  follows: 

§  989.67    Disposal  of  reserve  raisins. 

***** 

(g)(1)  The  committee  may,  subject  to 
review  by  the  Secretary,  refuse  to  sell 
reserve  tonnage  raisins  for  export: 

(i)  To  any  handler  who  is  in  default  on 
any  previous  purchase  of  reserve 
tonnage  raisins  from  the  committee;  (ii) 
to  any  handler  currently  not  in 
compliance  with  the  provisions  of  a 
sales  agreement  covering  reserve 
tonnage  raisins,  executed  by  such 
handler  with  the  committee;  or 

(iii)  To  any  handler  who  signifies  an 
intention  to  sell  reserve  tonnage  to  or 
through  any  person  who  has  previously 
failed  to  complete  a  sale  of  reserve 
tonnage  raisins  to  a  foreign  buyer  and 
such  raisins  remain  to  be  exported  and 


remain  unsold  to  any  foreign  buyer  in  an 
eligible  export  market. 

(2)  Handlers  who  are  in  default  of 
timely  payment  under  any  purchase 
agreement  are  subject  to  an  interest  a.nd 
late  payment  charge(s)  recommended  by 
the  committee  and  approved  by  the 
Secretary  on  the  delinquent  amount  that 
is  owed  the  committee.  The  interest 
charge  shall  be  the  current  prime  rate 
plus  2  percent  established  by  the  bank 
in  which  the  committee  has  its 
administrative  assessment  funds 
deposited,  on  the  day  the  amount  owed 
becomes  delinquent;  and  further,  that 
such  rate  of  interest  be  added  to  the  bill 
monthly  until  the  handler's  delinquent 
amount  owed  plus  applicable  interest 
has  been  paid:  Provided,  That  the 
committee,  with  the  approval  of  the 
Secretary,  may  recommend  changes  in 
the  rate  of  interest  to  another  rate  of 
interest.  When  the  committee 
determines  to  change  the  rate  of  interest 
or  a  late  payment  charge  is  needed,  and 
such  change  is  approved  by  the 
Secretary,  the  committee  shall  announce 
the  change  in  the  rate  of  interest  or  the 
rate  of  late  payment  charge  through  a 
mailing  by  die  committee  to  handlers. 

(3)  Appeals.  If  a  determination  is 
made  by  the  committee  that  a  handler 
has  not  complied  with  the  provisions  of 
this  section  and  any  actions  allowed 
under  this  section  are  taken  against  the 
handler,  such  handler  may  request  a 
hearing  before  an  appeals  subcommittee 
established  by  the  committee.  If  the 
handler  disagrees  with  the 
subcommittee's  decisions,  the  handler 
may  request  the  committee  to  review  the 
subcommittee's  decision.  The  committee 
may,  subject  to  the  approval  of  the 
Secretary,  establish  additional 
procedures  concerning  appeals 
procedures. 
***** 

8.  Section  989.91  is  amended  by 
redesignating  and  revising  paragraph  (d) 
as  paragraph  (e).  and  adding  a  new 
paragraph  (d)  as  follows: 

§  989.91    Suspension  or  termination. 
***** 

(d)  The  Secretary  shall  conduct  a 
referendum  in  crop  year  1993-94  and 
every  six  years  thereafter  to  ascertain 
whether  continuance  of  this  amended 
subpart  is  favored  by  raisin  producers. 
The  Secretary  may  terminate  the 
provisions  of  this  amend  subpart  at  the 
end  of  any  crop  year  in  which  the 
Secretary  has  found  that  continuance  of 
this  subpart  is  not  favored  by  producers, 
who  during  a  representative  period 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  for  market  of 
grapes  used  in  the  production  of  raisins 
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in  the  State  of  California.  Such 
termination  shall  be  effective  only  if 
announced  before  July  31  of  the  then 
current  crop  year. 

(e)  The  provisions  of  the  amended 
subpart  shall,  in  any  event,  terminate 
whenever  the  provisions  of  the  Act 
authorizing  them  cease  to  be  in  effect. 

Dated:  July  21. 198a 
).  Patrick  Boyle. 

Administrator. 

|FR  Doc.  88-16997  Filed  7-27-«8:  8:45  am] 

BILLING  COOE  341<M»-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19CFR  Part  111 

Proposed  Customs  Regulations 
Amendment  Regarding  Requirements 
for  Maintaining  Customs  Brokers 
Licenses 

AGENCY:  Customs  Service,  Treasury. 
action:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  Customs  Regulations  by 
requiring  that  all  Customs  brokers 
licenses  issued  after  September  30. 1988, 
will  be  subject  to  a  condition  that  the 
licensee  must  become  qualified  for  the 
operational  use  of  the  Automated  Broker 
Interface  (ABI)  portion  of  the  Customs 
Automated  Commercial  System  (ACS) 
within  a  reasonable  time  after  receiving 
the  license  and  that  the  licensee 
maintain  such  qualification.  The 
document  provides  methods  by  which  a 
licensee  can  demonstrate  such  ABI 
qualification.  It  also  provides  that  all 
Customs  brokers  licensed  after 
September  30, 1988,  will  be  required  to 
transmit  the  entry  data  elements  on 
imported  merchandise  to  Customs 
through  the  use  of  the  Automated  Broker 
Interface  (ABI)  portion  of  the  Customs 
Automated  Commercial  System  (ACS) 
prior  to  filing  an  entry/entry  summary. 
The  failure  to  meet  these  requirements 
would  serve  as  a  basis  for  revocation  of 
such  license.  Conversion  to  this  system 
would  remain  voluntary  for  brokers 
licensed  before  October  1, 1988,  and  all 
non-Customs  broker  entry  filers.  This 
change  is  necessary  in  order  to  better 
utilize  ACS  and  to  permit  Customs  to 
handle  the  anticipated  increase  in  entry 
workload.  It  will  allow  entries  to  be 
processed  quicker  and  merchandise 
released  earlier.  Customs  will  be  able  to 
more  effectively  and  efficienctly  process 
cargo,  deploy  staff  and  discharge  other 
functions  than  is  possible  with  the 
current  manual  system. 


DATE:  Comments  must  be  received  on  or 
befors  September  26, 1988. 
ADDRESS:  Comments  (preferably  in 
triphcate]  may  be  addressed  to  and 
inspected  at  the  Regulations  & 
Disclosure  Law  Branch,  Room  2324.  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington.  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Stenstrom.  Office  of  Automated 

Commercial  Systems  Operations  (202- 

343-0780). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Automated  Commercial  System 
(ACS),  inaugurated  on  February  1. 1984. 
is  an  integrated  commercial  system 
designed  to  handle  a  variety  of  needs  for 
the  importing  community  and  Customs. 
It  is  a  comprehensive  tracking  system 
which  covers  the  various  aspects  of 
Customs  commercial  cargo  activities.  It 
permits  a  more  efficient  and  effective 
processing  of  cargo,  deployment  of  staff 
and  the  discharge  of  Customs  functions 
than  is  possible  with  the  current  manual 
system.  The  selectivity  part  of  ACS 
permits  the  targeting  of  high  risk 
shipments  and  the  examination  of  a 
lower  percentage  of  freight  with  the 
resultant  quicker  release  of  cargo.  The 
ACS  line  release  system  currently  being 
deployed  on  both  the  northern  and 
southern  borders  of  the  U.S.  accelerates 
the  release  of  low-risk  repetitive 
shipments.  ACS  will  also  replace  the 
current  paper  and  labor  intensive 
systems  of  tracking  manifests  with  an 
Automated  Manifest  System  (AMS). 
When  fully  integrated  with  the  other 
modules  of  ACS,  the  AMS  will  eliminate 
the  transmittal  of  paper  manifests  and  it 
will  automatically  perform  many  of  the 
clerical  functions  performed  by  Customs 
personnel. 

The  Automated  Broker  Interface  (ABI) 
feature  of  ACS  allows  anyone  who 
moves  or  releases  cargo,  makes  entries, 
files  protests,  incurs  penalties  or  has 
merchandise  seized,  pays  or  obtains 
refunds  or  duties,  or  conducts  any  other 
international  business,  to  interface  with 
ACS.  Import  trade  processing 
requirements  can  be  facilitated  by  using 
the  interface  to  transmit  entry  data 
which  can  be  pre-processed  and 
returned  to  the  entry  filer. 

There  has  been  extensive 
participation  in  ABI  by  the  trade.  The 
number  of  Customs  brokers  qualified  for 
operational  use  of  the  interface  has 
significantly  increased  in  the  last  two 
years.  There  are  currently  over  700 
participants  in  the  ABI  program  which 
are  operationally  quali^ed  or  are  in  the 
process  of  becoming  operationally 
qualified. 


In  order  to  better  utilize  the  system 
and  to  permit  Customs  to  handle  the 
anticipated  significant  increased  volume 
of  entries,  it  will  be  desirable  for 
Customs  to  receive  at  least  90  percent  of 
the  entry  volume  data  for  pre- 
processing. The  interface  between  the 
trade  community  and  Customs  will 
become  even  more  critical  with 
specialized  situations,  e.g.,  quota 
processing,  on-line  tariff  classification 
updating.  We  have  thus  concluded  that 
the  use  of  the  ACS/ ABI  is  very  desirable 
to  both  the  trade  community  and 

Customs. 

r 
Proposed  Action 

For  the  above  reasons  it  is  proposed 
to  make  the  use  of  the  ABI  portion  of  the 
ACS  mandatory  for  those  brokers 
licensed  after  September  30. 1988. 
Customs  brokers  so  licensed  will  be 
required  to  become  qualified  for  the 
operational  use  of  ABI  within  a 
reasonable  time  after  the  license  is 
issued  and  to  maintain  such 
qualification.  These  brokers  will  be 
required  to  transmit  the  entry  data 
elements  on  imported  merchandise  to 
Customs  through  the  use  of  the 
Automated  Broker  Interface  portion  of 
the  Automated  Commercial  System.  The 
failure  to  meet  these  requirements 
would  serve  as  a  basis  for  revocation  of 
the  subject  brokers  licenses.  Since 
Customs  believes  that  commercial 
necessity  will  eventually  dictate 
adoption  of  the  ACS/ ABI  data  handling 
procedures  throughout  the  trade, 
brokers  licensed  before  October  1. 1988. 
and  all  non-Customs  broker  entry  filers 
would  be  permitted  to  voluntarily  adopt 
the  procedures  as  soon  as  they  are 
prepared  to  do  so. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  §  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4)  and  §  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  and  Disclosure  Law  Branch, 
Room  2324.  Customs  Headquarters.  1301 
Constitution  Avenue  NW..  Washington. 
DC  20229. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  it  is  certified  that,  if  adopted,  the 
proposed  amendment  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  it  is  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  anlaysis  has  been  prepared. 

Drafting  Information 

The  principal  author  of  this  document 
was  Arnold  L  Sarasky,  Regulations  & 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  111 

Administrative  practice  and 
procedures.  Brokers,  Customs  duties  and 
inspection.  Imports. 

Proposed  Amendment 

PART  111— CUSTOMS  BROKERS 

1.  The  authority  citation  for  Part  111, 
Customs  Regulations  (19  CFR  Part  111), 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  66. 1202 
(Headnote  11),  1624, 1641. 

2.  It  is  proposed  to  amend  Part  111  by 
adding  a  new  §  111.20  to  read  as 
follows: 

§  1 1 1 .20    ABI  qualification  requirements 

Each  Broker  licensed  after  September 
30. 1988,  must  establish,  within  a 
reasonable  time  after  receiving  a 
license,  as  determined  by  the  district 
director,  that  he  is  qualified  for  the 
operational  use  of  the  Automated  Broker 
Interface  (ABI)  portion  of  the  Automated 
Commercial  System  (ACS)  and  he 
maintains  that  qualification.  Being 
qualified  means  transmitting  the  entry 
data  elements  on  imported  merchandise 
to  Customs  through  the  interface  in 
accord  with  ABI  performance 
requirements  and  implementation 
procedures  following  Customs 
prescribed  data  element  standards,  data 
communications  specifications  and 
requisite  hardware/software 
capabilities.  However,  brokers  licensed 
after  September  30, 1988,  who  work  for 
another  broker  licensee  or  who  file 
acceptable  entries  with  Customs  by 
utilizing  a  private  service  center,  need 
not  be  individually  ABI  qualified. 

3.  It  is  proposed  to  amend  §  111.53  by 
revising  the  introductory  paragraph  and 
adding  a  n"w  paragraph  (g)  to  read  as 
follows: 


§  1 1 1 .53    Grounds  for  suspension  or 
revocation  of  license  or  permit  or  monetary 
penalty  In  lieu  ttwreof. 

The  appropriate  Customs  official  may 
suspend  for  a  specific  period  of  time,  or 
revoke  the  license  or  permit  of  any 
broker  or  assess  a  montary  penalty  in 
lieu  of  suspension  or  revocation,  for  the 
following  reasons: 
***** 

(g)  The  broker  was  licensed  after 
September  30. 1988.  and  fails  either  to- 

(1)  Become  qualified  for  the 
operational  use  of  the  Automated  Broker 
Interface  (ABI)  portion  of  the  Customs 
Automated  Commercial  System  (ACS) 
within  a  reasonable  time  after  receiving 
his  license,  as  determined  by  the  district 
director,  or 

(2)  Fails  to  maintain  that  qualification 
(see  §  111.20). 

William  von  Raab 

Commissioner  of  Customs. 
Approved:  )une  24, 1988. 
John  P.  Simpson, 

Acting  Assistant  Secretary.  (Enforcement). 
[FT?  Doc.  88-17001  Filed  7-27-88;  8:45  am) 

BILUNG  COOC  a2O-03-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-3420-81 

Presque  Isle  Superf  und  Site;  National 
Priorities  Ust  Deletion 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  intent  to  delete  a  site 
from  the  national  priorities  list  (NPL). 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  its  intent  to 
delete  a  site  from  the  National  Priorities 
List  (NPL)  and  requests  public 
comments.  The  NPL  is  Appendix  B  to 
the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA). 

DATE:  Comments  concerning  the  site 
may  be  submitted  on  or  before  August 
29, 1988. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Regional  Docket.  Comprehensive 
information  on  the  site  is  maintained 
and  availble  through  the  EPA  Regional 
Docket  clerk. 

The  Regional  Docket  is  located  at  the 
U.S.  EPA  Region  III  Office  and  is 
available  for  viewing  by  appointment 


only  from  9:00  a.m.  to  4:00  p.m.  Monday 
through  Friday,  excluding  holidays. 
Requests  for  copies  of  the  information 
from  the  Regional  public  docket  should 
be  directed  to  the  EPA  headquarters 
Docket  Office.  A  local  docket  is  located 
at  the  Erie  County  Library — Presque  Isle 
Branch. 

Addresses  for  the  Regional  and  Local 
Docket  Offices  are: 

U.S.  EPA  Region  III.  841  Chestnut  Street, 

Philadelphia.  PA  19107: 
Erie  County  Library.  Presque  Isle 

Branch.  902  W.  Erie  Place,  Erie,  PA 

16505. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Tan,  SARA  Special  Site  Section. 
3HW17,  Region  III,  Environmental 
Protection  Agency,  841  Chestnut  Street, 
Philadelphia,  PA  19107. 

SUPPLEMENTARY  INFORMATION:  . 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  announces  its  intent  to  delete  The 
Presque  Isle  Superfund  Site  from  the 
National  Priorities  List  (NPL),  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
and  requests  comments  on  this  deletion. 
The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the  unlikely 
event  that  future  conditions  at  the  site 
warrant  such  action. 

EPA  intends  to  delete  The  Presque 
Isle  Site  from  the  NPL.  The  EPA  will 
accept  comiments  on  this  site  for  thirty 
days  after  publication  of  this  notice  in 
the  "Federal  Register." 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  site  and  explains  how  the 
site  meets  the  deletion  criteria. 

II.  NPL  Deletion  Criteria 

Recent  amendments  to  the  NCP 
establish  the  criteria  the  Agency  uses  to 
delete  sites  from  the  NPL.  as  published 
in  the  "Federal  Register"  on  November 
20, 1985  (50  FR  47912).  Section 
300.66(c)(7)  of  the  NCP  provides  that 
sites 
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*  *  ■  may  be  deleted  from  or 
recategorized  in  the  NPL  where  no  further 
response  is  appropriate. 

In  making  this  determination  EPA  will 
consider  whether  any  of  the  following 
criteria  has  been  met: 

(I)  EPA  in  consultation  with  the  State 
has  determined  that  responsible  or  other 
parties  have  implemented  all 
appropriate  response  actions  required. 

(II)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented  and  EPA  in  consultation 
with  the  State  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(III)  Based  on  a  remedial 
investigation.  EPA  in  consultation  with 
the  State  has  determined  that  the 
release  poses  no  significant  threat  to 
public  health  or  the  environment  and. 
therefore,  taking  of  remedical  measures 
is  not  appropriate. 

Before  deciding  to  delete  a  site,  EPA 
will  make  a  determination  that  the 
remedy  or  decision  that  no  remedy  is 
necessary  is  protective  of  public  health, 
welfare,  and  the  environment 
considering  environmental  requirements 
that  are  applicable  or  relevant  and 
appropriate  at  the  time  of  the  deletion. 

Deletion  of  the  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future 
conditions  warrant  such  actions.  Section 
300.66(c)(8)  of  the  NCP  states  that  Fund- 
financed  actions  may  be  taken  at  sites 
that  have  been  deleted  from  the  NPL. 

III.  Deletion  Procedures 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
agency  management.  As  is  mentioned  in 
Section  II  of  this  notice.  §  300.66(c)(8)  of 
the  NCP  makes  clear  that  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  future  Fund-financed 
response  actions. 

EPA  will  solicit  public  comment  on 
the  proposed  deletion  of  The  F*resque 
Isle  Site  for  thirty  days.  The  comments 
received  during  the  notice  and  comment 
period  will  be  evaluated  before  the  final 
decision  to  delete  is  made. 

A  decision  will  occur  after  the 
Assistant  Administrator  for  Solid  Waste 
and  Emergency  Response  places  a 
notice  in  the  "Federal  Register."  The 
NPL  will  reflect  any  deletion  in  the  next 
update.  Public  notices  and  copies  of  the 
responsiveness  summary  will  be  made 
available  to  the  local  residents  by  the 
Regional  Office. 


IV.  Basis  for  Intended  Site  Deletion 

The  Presque  Isle  Site  is  located  on  the 
Presque  Isle  Stale  Park  peninsula  and 
within  the  City  of  Erie,  Erie  County, 
Pennsylvania.  In  the  early  1970s,  the 
Erie  County  Health  Department  noted  a 
seep  at  the  site  discharging  a  noxious, 
hydrogen  sulfide-bearing.  black  liquid. 
This  discharge  resulted  in  air.  soil,  and 
shallow  groundwater  contamination. 
The  site  was  proposed  for  inclusion  on 
the  NPL  on  December  30. 1982.  and 
appeared  on  the  final  NPL  on  September 
8. 1983. 

Investigation  by  the  Pennsylvania 
Department  of  Environmental  Resources 
(PADER)  from  1979  to  1982  revealed  that 
the  source  of  the  discharge  was  an 
unplugged,  abandoned  natural  gas  well 
that  interecepted  a  geologic  formation 
known  as  the  Bass  Island  Formation. 
This  gas  well  was  buried  at  the  time  the 
discharge  was  first  noticed  and  was 
orginally  described  as  a  "seep".  A 
central  issue  of  the  investigations  to 
date  has  been  whether  the  fluid 
discharging  from  the  Bass  Island 
Formation  is  a  natural  brine  or  is  related 
to  the  deep-well  injection  of  wastes  by 
the  nearby  Hammermill  Paper  Company. 

Hammermil  Paper  Company  operated 
three  underground  injection  wells 
betwen  1964  and  1971  and  injected  1.1 
billion  gallons  of  neutral  sulfite  pulping 
liquor  waste  into  the  Bass  Island 
Formation.  Based  on  initial  information. 
PADER  felt  that  there  was  a  reasonable 
cause-and-effect  relationship  between 
Hammermill's  injection  program  and  the 
discharge  at  the  Presque  Isle  Site. 

PADER  contacted  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Region  III  in  1982  for  sampling 
assistance  while  the  plugging  of  the 
Beach  .No.  7  well  took  place.  The  site 
was  placed  on  the  NPL  in  September 
1983  because  of  the  potential  for  similar 
releases  from  other  improperly  plugged 
oil  and  gas  wells  in  the  surrounding 
area. 

EPA,  with  the  concurrence  of  the 
Commonwealth  of  Pennsylvania,  has 
determined  that  the  discharge  at  the 
Presque  Isle  abandoned  natural  gas  well 
was  an  unusual  event  and  that  the 
threat  to  public  health  was  eliminated 
when  the  well  was  permanently  plugged 
in  1982.  Based  on  current  information, 
no  significant  contamination  is  present 
at  the  site  and.  therefore,  a  no-action 
alternative  has  been  selected.  A  no- 
action  selected  alternative  is  considered 
a  completion  of  the  remedial  process. 

Date:  )uly  21, 1988 
Stanley  L.  Laskowski. 
Acting  Regional  Administrator. 
[FR  Doc.  88-17028  Filed  7-27-1988:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

I  Docket  No.  FEMA-69301 

Proposed  Flood  Elevation 
Detenninatlons;  Georgia  et  al. 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
modified  base  (10-year)  flood  elevations 
listed  below  for  selected  locations  in  the 
Nation.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  L.  Matticks.  Chief,  Risk  Studies 
Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  in  the  Nation,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234). 
87  Stat.  980.  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448)).  42  U.S.C.  4001-4128.  and  44 
CFR  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  that  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  modified  elevations  will 
also  be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
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buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents.  Pursuant  to 
the  provisions  of  5  U.S.C.  605(b),  the 
Administrator,  to  whom  authority  has 
been  delegated  by  the  Director,  Federal 
Emergency  Management  Agency,  hereby 
certifies  that  the  proposed  modified 
flood  elevation  determinations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  flood 
elevation  determination  under  Section 


1363  forms  the  basis  for  new  local 
ordinances,  which,  if  adopted  by  a  local 
community,  will  govern  future 
construction  within  the  floodplain  area. 
The  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 


requirement;  of  itself  it  has  no  economic 
impact. 

Ust  of  SublecU  in  44  CFR  Part  67 

Flood  insurance,  Floodplains 

PART  67-{  AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  folows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


Proposed  MooinED  Base  Flood  Elevations 


State 

City/town/county 

.Sotifce  o(  fkxxling 

Location 

«Depth  in  feet  atx>ve 

ground.  'Elevahon  m  teet 

(NGVD) 

Existing 

Modified 

Uniocorpof  ated  areas  o« 
Fulton  County. 

Foe  Killer  Creek 

Just  downstream  OM  RosweH  Road 

None 
None 

•967 

About  0.9  (THie  upstream  of  Okj  Roswell  Road... 

•997 

Maps  available  for  inspection  at  the  Department  of  Public  Works,  300  Administration  Building.  165  Central  Avenue.  SW  ,  Atlanta,  Georgia  Send  comments  to  The 
Honorable  Sam  Brownlee,  County  Manager,  Fulton  County,  207  Administration  Buildng.  165  Cenuai  Avenue.  SW.,  Atlanta.  Georgia  30335. 


Georgia.. 


City  of  Statesboro. 
BuUoch  County. 


Little  Lotts  Creek . 


Ultte  Lotts  Creek . 

TritxJtary  A 

Little  Lotts  Creek . 

Tributary  B 

Little  Lotts  Creek . 
Tnbutary  G 


About  2.800  feet  downstream  of  ttie  conflu- 
er)ce  of  Little  Lotts  Creek  Tributary  A. 

About  600  feet  downstream  of  Gentilly  Road 

Just  downstream  of  West  Pamsfi  Street 

At  moutb 

About  800  feet  upstream  of  Windsor  Way 

At  mouth 

AtXKit  1,500  feet  upstream  of  mouth 

At  mouth 

About  350  feet  upstream  of  nxjuth 


•187 

•196 
•235 
•191 
•191 
•193 
•193 
•216 
•219 


•187 

•195 
•235 
•189 
•191 
•190 
•193 
•213 
•219 


Maps  available  tor  inspectkyi  at  the  Qty  Hall,  Statesboro,  Georgia. 

Send  comments  to  The  Honorable  J  Thurman  Lanier,  Mayor,  City  of  Statesboro,  City  Hall.  P  O.  Box  348.  Statesboro.  Georgia  30458. 


Kansas.. 


City  of  Wintield.  Cowley 
County. 


Black  Crook  Creek \  About    950    feet    downstream    of    Nineteenth 

Avenue. 

Just  upstream  of  Union  Pacific  Railroad 

About  1,400  feet  upstream  of  Simpson  Averxie. 
About  1,900  feel  upstream  of  Simpson  Avenue . 

Walnut  River |  About  0.91  mile  downstream  of  Main  Street 

I  About  3,900  feet  downstream  of  Mam  Street 


Htyne 

•1,132 

•1,159 

None 

None 

•1.121 


•1.123 

•1,132 
•1,159 
•1,162 
•1.121 
•1,121 


Maps  available  for  inspectksn  at  tfie  Planning  and  Engineering  Department,  200  East  Ninth,  WinfieM,  Kansas. 
Send  comments  to  The  Honorable  Don  Drennan,  Mayor,  City  of  WinfieW.  P.O.  Box  646.  WinfieW,  Kansas  67156. 


Louisiana. 


Patterson,  town,  St.  Mary     Wax  Lake  East.. 
Parish. 


Intersectk)n  of  Lucia  Dnve  and  David  Street.. 


Intersectnn  of  Pietro  Drive  and  Bernard  Drive.. 


None 
None 


Maps  available  for  inspection  at  the  Town  Hall.  203  Park  Street,  Patterson.  Louisiana. 

Send  comments  to  The  Honorable  Fred  Allen  Mensman.  Mayor  of  the  Town  of  Patterson.  St.  Mary  Parish.  Town  Hall.  203  Park  Street,  Patterson,  Louisiana  70392 


Minnesota.. 


City  of  Proctor,  St.  Louis 
County. 


Kingsbury  Creek., 
I 


T" 


Just  upstream  of  Bour)dary  Avenue.. 


Just  upstream  of  Second  Street 

Just  downstream  of  Ugstad  Road.. 


•1.190 

•1,235 
•1.242 


•1.191 

•1.231 
•1.244 


Maps  available  for  inspectkm  at  tfie  City  HaU.  200  Second  Street.  F>roctor.  Minnesota. 

Send  oommertis  to  Tfie  Horxxabte  Jake  Benson.  Mayor,  City  of  Proctor,  City  Halt,  200  Second  Street.  Proctor,  Minnesota  55810. 


Minnesota.. 


City  of  Windom, 
Cottonwood  County. 


Perkins  Creek. 


Just  downstream  of  Sixth  Avenue . 


Just  downstream  of  U.S.  Highway  71 

Just  upstream  of  US  Higtiway  71 

About  2.100  feet  upstream  of  U.S.  Higtiway  71.. 


•1.354 

•1.359 

•1.360 

None 


•1.364 

•1.359 
•1,364 
•1,367 


Maps  available  for  inspection  at  tt)e  City  HaH,  444  Ninth  Street,  Windom,  Minnesota. 

Send  commertts  to  The  Honorable  John  L  GaHe,  Sr.,  Mayor.  City  of  Windom.  City  HaH.  444  Nmth  Street.  PO.  Box  38,  Windom.  Minnesota  56101. 


hJew  York... 


Oay.  town.  Onondago 
County. 


Mud  Creek At  upstream  side  of  Verplank  Road.. 


•372 


•370 
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Proposed  Modified  Base  Flood  Elevations— Continued 


State 


Ofy/town/county 


Source  of  flooding 


Location 


«  Depth  in  feet  above 

ground.  "Elevation  In  feet 

(NGVD) 


Existing 


Modified 


At  downstream  side  of  downstream  crossing  of 

State  Route  481. 
At  corporate  limits 


•374 
None 


•370 

•375 


Maps  available  for  inspection  at  the  Town  Hall,  4483,  Route  31,  Qay.  New  York. 

Send  comments  to  The  Honorable  Patnck  DiOomenico,  Supervisor  of  the  Town  of  Clay,  Onondago  County.  4483.  Route  31,  Oay.  New  York  13041. 


North  Carolina . 


T" 


Littte  Contentnea  Greek. 


About  2,200  feet  downsUeam  of  SR  1221 . 


Town  of  Farmville.  Pitt 
County. 

Atx)ut  4,200  feet  upstream  of  U.S.  Route  258 
Maps  available  for  inspection  at  the  Town  Ranners  Office.  121  North  Main  Street.  Farmville.  North  Carolina. 
Send  comnnents  to  The  Honorable  Edna  E  Baker.  Mayor,  Town  of  Farmville,  124  North  Main  Street.  P.O.  Box  86.  FarmviHe.  North  Carolina  27828 


None 
•67 


•58 
•69 


Oregon 

Oty  of  Albany,  Linn  and 
Benton  Counties. 

Cox  Creek 

Approximately  300  feet  downstream  of  South- 
ern Pacific  Railroad. 

••None 

•199 

Approximately  50  Feet  downstream  of  Salem 
Avenue. 

••None 

•199 

Approximately  100  feel  upstream  of  Salem 
Avenue. 

••None 

•203 

Approximately  100  feet  upstream  of  Pacific 
Boulevard. 

••None 

♦204 

Approximately  400  feet  upstream  of  Pacific 
Boulevard. 

••None 

•211 

Approximately  50  feet  downstream  of  Bain 
Street. 

••None 

•212 

Approximately  50  feet  upstream  of  Bam  Street ... 
Just  upstream  of  Highway  5 

••None 
••ftone 

•214 

*ai6 

••Approximate  Zone  A. 

Maps  are  available  for  review  at  City  Hall.  Planning  Department,  127  Broadalbm,  S.W.,  Albany,  Oregon. 

Send  comments  to  The  Honorable  Thomas  Holman,  City  of  Albany,  City  Hall,  P.O.  Box  490.  Albany,  Oregon  97321 . 

Pennsylvania 


Upper  St  Qair,  township, 
Allegheny  County. 


Chartiers  Creek . 


Approximately  5,200  feet  upstream  of  corpo-  ^836  •837 

rate  limits. 
Approximately  6,400  feet  upstream  of  corpo-  *837  *e38 

rate  limits.  I 

Maps  available  for  inspection  at  the  Municipal  Building,  1820  McLaughlin  Run  Road,  Upper  St.  Clair,  Pennsylvania. 

Send  comments  to  The  Honorable  Douglas  A.  Watkins,  Manager  of  the  Township  of  Upper  St.  Qair,  Allegheny  County.  1820  McLaughlin  Run  Road,  Upper  St.  Clair, 
Pennsylvania  15241. 


Texas 


Bexar  County, 
unincorporated  areas. 


Balcones  Creek.. 


Oboto  Creek.. 


Huebner  Creek.. 
Leon  Creek 


At  confluence  with  Cibolo  Creek.. 


Approximately  16  miles  upstream  of  conflu- 
ence »vith  Citx>k}  Creek. 

At  Interstate  Route  10/U.S  Route  90 

Approximately  1 .5  miles  upstream  of  Schaeffer 
Road. 

Approximately  2.000  feet  downstream  of  Mis- 
soun-Kansas-Texas  Railroad. 

Approximately  3.4  miles  upstream  of  Missouri 
Pacific  Railroad. 

Approximately  8.8  miles  upstream  of  Missouri 
Pacifk;  Railroad. 

Approximately  4,150  feet  upstream  of  FM  1863. 

Apjxoximately  1.9  mies  downstream  of  U.S. 
Route  281. 

Approximately  450  feet  downstream  of  conflu- 
ence of  Kelley  Creek. 

Approximately  1 .0  mile  upstream  of  confluence 
of  Kelley  Creek. 

Approximately  1.15  miles  downstream  of  Ralph 
Fair  Road. 

Approximately  1,200  feet  upstream  of  conflu- 
ence of  Balcones  Creek. 

Approximately  200  feet  upstream  of  corporate 
limits  and  Ingram  Road. 

Approximately  850  feet  upstream  of  Ingram 
Road. 

Approximately  1.275  feet  upstream  of  Ingram 
Road. 

Approximately  5,500  feet  downstream  of  Ban- 
dera Road. 

Approximately  75  feel  upstream  of  Bandera 
Road. 

Approximately  700  feet  upstream  of  West  Prue 
Road. 


None 

•1,271 

None 

•1.290 

None 

•621 

None 

•690 

None 

•760 

None 

•830 

None 

•900 

None 

•970 

None 

•1,040 

None 

•1,110 

None 

•1,127 

None 

•1.232 

None 

•  1 .272 

•765 

•763 

•766 

•765 

•767 

•766 

•814 

•813 

•839 

•838 

•895 

•892 
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Proposed  Modified  Base  Flood  Elevations— Continued 


state 


City/town/coonty 


Source  of  flooding 


Medio  Creek.. 


SKck  Ranch  Creek. 


Approximately  50  feet  downstream  of  Babcock 

Road. 
Upstream  face  of  U.S.  Higfiway  90  (Limit  of 

Detailed  Study). 
Approximatety   3.07    m4tes   upstream   of   U.S. 

Higtiway  90. 
Approximatety  6.500  feet  downstream  of  Po- 

tranco  Road  (FM  1957). 
Approximately  1,000  feet  downstream  of  Po- 

Iranco  Road  (FM  1957). 
Approximately  3.000  feet  upstream  of  Potranco 

Road  (FM  1957). 

At  the  upstream  corporate  limits 

Approximately    1.8   miles   (9,400   feet)   down- 
Stream  of  Blanco  Road. 
Approximately  325  feet  downstream  of  Red 

Maple  Wood  Lane. 
Approximately    2,330    feet    upstream   of    Red 

Maple  Wood  Lane. 

Maps  available  for  inspection  at  ttie  Bexar  County  Courttiouse.  Commissioners  Court,  Suite  101.  San  Antonio,  Texas. 

Send  comments  to  The  Honorable  Tom  Vickers.  Bexar  County  Judge,  Bexar  County  Courltxxjse.  Commissioners  Court.  Suite  101 .  San  Antonio.  Texas  78205. 


Salado  Creek._ .... 

West  Fork  Olmos  Creek . 


Location 


«  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


-- 


Existing 


•918 

•696 

•744 

•760 

•778 

•794 

•853 
•803 

•937 

•963 


Modriied 


•917 

•703 

•743 

•758 

•766 

•793 

•850 
•802 

•938 

•962 


Texas. 


Corpus  Christi,  city. 
Nueces  and  Kelberg 
Counties. 


Oso  Bay  Tributary  No.  2 


Approximately  1 ,000  feet  downstream  of  Rodd 
FieW  Road. 


•10 


•14 


Approximately  100  feet  downstream  of  Wod- 
dndge  Road. 

Maps  available  for  inspection  at  the  Oty  Hall,  1201  Leopard  Street,  Corpus  Chnsti.  Texas  78469. 
Send  comments  to  The  Honorable  Betty  Turner.  Mayor  of  the  City  of  Corpus  Christi,  Neuces  and  Kleberg  Counties.  P  O  Box  9277.  Corpus  Christi,  Texas. 


•11 


•15 


Texas 


Shalk5w  flooding Missouri-Pacific    Railroad    east    to    corporate  I 

I     kmits.  I 


•33 


RaymorKtville.  city, 
Wiliacy  County. 

Maps  available  for  inspectwn  at  the  City  Half,  142  Sooth  7th  Street  Raymondville,  Texas 

Send  comments  to  The  Honorable  C.  M.  Crowell,  Mayor  of  the  City  of  Raymondville,  Willacy  County,  142  Sooth  7th  Street.  Raymondville,  Texas  78580-2591. 


Virginia 


Marion,  town,  Smyth 
Courrty. 


Staley  Creek. 


Approximately  190  feet  upstream  from  Matson 

Drive. 
At  corporate  limits 

Maps  available  for  Inspection  at  the  Munkripal  BuiMing.  136  West  Main  Street  Marion,  Virginia. 

Send  comments  to  The  Honorable  Wilson  W  Scott.  Jr..  Mayor  of  the  Town  of  Manon.  Smyth  County.  P.O.  Box  1005.  Manon.  Virginia  24354. 


•2,173 
•2.196 


•2,172 
•2,198 


Virginia. 


Norton,  city.  Independent 
City. 


PoweM  River.. 


At  corporate  limits . 


Approximately    .76    mile    upstream    of    State 
Route  610. 


None 

r>*one 


•2,015 
•2.037 


Maps  available  for  inspection  at  the  Municipal  BuiWing,  618  Virginia  Avenue.  Norton,  Virginia. 

Send  comments  to  The  Honorabie  Qiff  Daniels,  Mayor  of  the  City  of  Norton,  Muniapal  BuikJing.  P.O  Box  618,  Norton,  Virginia  24273-0618. 


Virgmta. 


Smyth  County ._ 


Staley  Creek.. 


At  corporate  limits 

Approximately  1.700  feet  upstream  from  corpo- 
rate limits. 


•2,196 
•2.209 


•2.198 
•2.210 


Maps  available  lor  inspection  at  the  Buikling  Inspection  Department  Smyth  County  Ckwrthouse.  Main  Street.  Manon.  Virginia. 

Send  comments  to  The  Honorable  Fred  B.  Frye.  Chairman  of  the  Smyth  Coonty  Board  of  Sopervisors,  P  O.  Box  188.  Manon.  Virginia  24354. 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  July  20, 1988. 
(FR  Doc.  88-16988  Filed  7-27-88;  8:45  am) 

BOXING  CODE  •71*-03-«l 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1152 

[Ex  Parte  No.  274  (Sub-No.  19)1 

Increasing  the  Offer  of  Financial 
Assistance  Purchase  Price  To 
Compensate  for  Tax  Liability  Incurred 
on  the  Sale  of  Personal  Property 

agency:  Interstate  Commerce 
Commission. 


ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Commission  is  seeking 
public  comment  on  whether  a  carrier- 
vendor  should  be  compensated  for  the 
tax  liability  it  will  incur  upon  the  sale  of 
personal  property  in  a  forced  sale  under 
the  financial  assistance  procedures  of  49 
U.S.C.  10905  if  in  the  absence  of  the 
forced  sale,  the  carrier  would  have  used 
the  personal  property  attributable  to  the 
abandonment  elsewhere  on  its  system 
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DATE:  Comments  are  due  by  August  29, 
1988. 

ADDRESSES:  Send  an  original  and  10 
copies  of  pleadings  referring  to  Ex  Parte 
No.  274  (Sub-No.  19)  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245.  [TDD 
for  hearing  impaired  (202)  275-1721]. 
SUPPLEMENTARY  INFORMATION:  Under 
the  financial  assistance  provisions  of  49 
U.S.C.  10905  and  49  CFR  1152.27,  the 
Commission  may  be  requested  to 
establish  the  price  and  other  conditions 
for  the  purchase  of  a  railroad  line  that 
has  been  authorized  by  the  Commission 
to  be  abandoned.  In  doing  so.  the 
Commission  may  not  set  a  purchase 
price  that  is  below  the  fair  market  value 
of  the  line.  49  CFR  1152.27(h)(6).  In 
Chicago  and  North  Western  Transp. 
Co.— Abandonment,  363  I.C.C.  956  (1981) 
(Lake  GeiwMg  Line),  aff'd  sub  nom. 
Chicago  &  Ndfth  Western  Transp.  Co.  v. 
ICC,  678  F.2d  665  (7th  Cir.  1982),  we  first 
addressed  the  issue  of  what  constitutes 
fair  market  value.  We  determined  and 
have  since  adhered  to  the  view  that,  in 
the  absence  of  a  higher  going  concern 
value  for  continued  rail  use.  the  proper 
valuation  standard  in  proceedings  under 
section  10905  is  the  net  liquidation  value 
(NLV)  of  the  rail  properties  for  their 
highest  and  best  non-rail  use.  NLV  is 


based  on  real  estate  value  plus  salvage 
value  of  track  and  materials  less 
removal  costs.  Lake  Geneva  Line,  supra. 

In  Docket  No.  AB-19  (Sub-No.  125X). 
The  Baltimore  and  O.  R.  Co.—Exemp.— 
Aband.  in  Harrison.  Doddridge,  Ritchie 
and  Wood  Counties.  WV  (not  printed), 
served  February  5, 1988,  CSX 
Transportation,  Inc.  (CSXT),  the 
abandoning  carrier,  argued  that,  in  a 
forced  sale  under  the  financial 
assistance  procedures,  a  railroad  should 
be  compensated  for  the  tax  liability  it 
would  incur  from  the  sale  of  personal 
property  [e.g.,  the  tracks)  that  would  not 
otherwise  have  been  sold.'  Specifically, 
CSXT  argued  that  the  purchase  price, 
determined  by  NLV,  should  have 
included  compensation  for  the  extra 
income  taxes  it  would  incur  as  a  result 
of  selling  track  and  material  that  it 
would  have  reused  in  its  system.  We  did 
not  resolve  the  issue  because  CSXT 
failed  to  submit  the  financial  data 
necessary  to  permit  the  appropriate 
calculations. 

We  seek  comment  from  interested 
persons  on  whether  to  initiate  a 
rulemaking  proceeding  to  consider 
including  the  tax  consequences  arising 
from  a  section  10905  sale  in  the 
purchase  price  of  a  rail  line.  Comments 


'  The  issue  was  also  raised  in  Docket  No.  AB-19 
(Sub-No.  I34X).  The  Baltimore  and  Ohio  Railroad 
Company — Abandonment  in  Ross  County,  OH  /not 
printed),  served  November  6.  1936. 


should  include  a  discussion  of  the  legal 
analysis  appropriate  to  resolving  the 
issues  presented.  Parties  should  address 
the  relevance  of  general  condemnation 
law  precedent  to  this  transaction. 
Relevant  policy  discussion  is  invited, 
and  other  approaches  to  resolving  the 
issue  may  also  be  suggested.  Parties 
may  also  wish  to  address  whether  it  is 
possible  to  predict  with  reasonable 
accuracy  the  tax  liability  that  would  be 
incurred  from  a  particular  property  sale, 
and  if  so  how  that  might  be  done. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
However,  comments  regarding 
environmental  and  energy  issues,  if  any. 
should  be  included  in  the  statements 
filed  with  the  Commission. 

List  of  Subjects  in  49  CFR  Part  1152 

Financial  Assistance  Procedures. 

This  notice  is  issued  under  the 
authority  of  49  U.S.C.  10321, 10362, 
10903, 10904,  and  10905,  and  5  U.S.C. 
553. 

Dated:  July  21. 1988. 

By  the  Commission,  Chairman  Cradison. 
Vice  Chairman  Andre.  Commissioners 
Sterrett,  Simmons,  and  L.amboiey. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  88-16691  Filed  7-27-68:  8.45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitlorts  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

July  22. 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
pubhshed.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entr>'  contains  the 
following  information: 

(t)  Agency  proposing  the  information 
collection;  (2)  title  of  the  information 
collection:  (3)  form  number(s),  if 
applicable;  (4)  how  often  the  information 
is  requested;  (5)  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (8)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L.  96-511  applies;  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  ORIM.  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  yon  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Revision 

Farmers  Home  Administration 

7  CFR  1946-A,  Agriculture  Loan 

Mediation  Program 

On  occasion;  Annually 

State  or  local  governments;  70 

responses;  370  hours 

Jack  Holston  (202)  382-9736 

Rural  Electrification  Administration 

7  CFR  Part  1754,  Advance  and 

Disbursement  of  Funds — Telephone 

Loan  Program 

REA  Forms  481  and  675 

On  occasion 

Small  businesses  or  organizations; 

1,570  responses;  2,154  hours 

John  D.  Soma  (202)  382-8529 

National  Agricultural  Statistics 

Service 

Agriculture  Labor  Survey 

Quarterly 

Farms;  Businesses  or  other  for-profit; 

55,960  responses;  16,828  hours 

Larry  Gambrell  (202)  447-7737 

Reinstatement 

Farmers  Home  Administration 
Application  for  FmHA  Services 
FmHA  410-1 
On  occasion 

Individuals  or  households;  Farms; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations,  80,000 
responses;  80,000  hours 

•  Jack  Holston  (202)  382-9736 

New  Collection 

•  Farmers  Home  Administration 

•  7  CFR  Part  1942-0,  Industrial 
Development  Grants 

•  Recordkeeping;  On  occasion;  Monthly; 
Quarterly 

•  State  or  local  governments;  Non-profit 
institutions;  Small  businesses  or 
organizations;  1,130  responses:  2,410 
hours 

•  Jack  Holston  (202)  382-9736 

•  Food  and  Nutrition  Service 

•  Simplified  Application/Standardized 
Benefit  Projects 

•  On  occasion;  Annually 

•  Individuals  or  households;  State  or 
local  governments;  Federal  agencies 
or  employees;  20  responses;  980  hours 

•  Pat  Hagen  (703)  756-3387 

•  Forest  Service 

•  Application  for  the  Senior  Community 
Service  Employment  Program 

•  FS-1800-21b 

•  On  occasion;  Annually 

•  Individuals  or  households;  6,500 
responses,  1,083  hours 


•  Guanda  Veney-Fitch  (202)  447-8259 

•  Agricultural  Marketing  Service 

•  Decision  and  National  Plan  on 
J*roposed  Watermelon  Research  and 
Promotion  Plan 

•  One-time  Report 

•  Farms;  Businesses  or  other  for-profit; 
7,000  responses;  1,750  hours 

•  Tom  Tichenor  (202)  475-3930 

Extension 

•  Food  and  Nutrition  Service 

•  Integrated  Quality  Control  Review 
Schedule  (Reporting  and 
Recordkeeping) 

•  FNS  380-1 

•  Recordkeeping 

•  Individuals  or  households;  Stale  or 
local  governments;  68,700  responses; 
70,321  hours 

•  Thomas  O'Connell  (703)  756-3470 

•  Food  and  Nutrition  Service 

•  Integrated  Quality  Control  Review 
Worksheet  (Reporting  and 
Recordkeeping) 

•  FNS-380 

•  Recordkeeping;  On  occasion 

•  Individuals  or  households;  State  or 
local  governments;  68,700  responses; 
619.921  hours 

•  Thomas  OConnell  (703)  756-3470 

•  National  Agricultural  Statistics 
Service 

•  Supplemental  Qualification  Statement 

•  With  Application  for  Employment 

•  Individuals  or  households;  150 
responses;  375  hours 

•  Larry  Gambrell  (202)  447-7737 
Larr>'  K.  Roberson 

Acting  Departmental  Clearance  Officer 
|FR  Doc.  88-16998  Filed  7-27-88;  8:45  am) 

BILUNG  COOE  3410-01-M 


Forest  Service 

Mono  Basin  National  Forest  Scenic 
Area;  Minor  Boundary  Revision 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  proposed  boundary 
revisions. 

SUIMMARY:  The  Forest  Service  proposes 
two  minor  revisions  in  the  boundary  of 
the  Mono  Basin  National  Forest  Scenic 
Area.  To  comply  with  direction 
contained  in  Sec.  301  of  the  California 
Wilderness  Act  of  1984  which 
established  the  Scenic  Area,  notice  of 
proposed  changes  is  being  published  in 
the  Federal  Register.  In  both  proposed 
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revisions,  additional  land  will  be 
included  in  the  Scenic  Area.  The  effect 
is  to  add  approximately  1457  acres  of 
existing  National  Forest  System  land 
and  approximately  60  acres  of  private 
land  for  a  total  addition  of  1517  acres  to 
the  Scenic  Area. 

DATE:  Comments  must  be  received  by 
August  29. 1988. 

ADDRESS:  Send  written  comments  to 
John  W.  Ruopp  (2370).  Recreation  Staff 
Officer.  Inyo  National  Forest.  873  N. 
Main  Street,  Bishop,  CA  93514.  The 
public  may  inspect  comments  received 
on  this  proposed  action  in  the  office  of 
the  Recreation  Planner.  Recreation  Staff 
at  the  above  address,  between  the  hours 
of  8:30  a.m.  and  4:30  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Upham.  Scenic  Area  Manager. 
Lee  Vining.  CA  (619)  647-6525.  or  John 
Ruopp.  Recreation  Staff  Officer.  Inyo 
National  Forest.  Bishop.  CA  (619)  873- 
5841. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  provisions  of  the 
California  Wilderness  Act  of  1984  (98 
Stat.  1632)  establishing  the  Mono  Basin 
National  Forest  Scenic  Area,  the  Forest 
Service  proposes  two  minor  revisions  in 
the  boundary  of  the  Scenic  Area  as  it 
was  originally  shown  on  a  map  dated 
June.  1983,  and  as  it  has  been  revised. 
These  revisions  will  include  parcels  that 
were  in  private  ownership  at  the  time  of 
the  enabling  legislation.  Since  then,  one 
parcel  has  been  purchased  by  a  land 
exchange  proponent  and  the  other 
parcel  is  now  National  Forest  System 
land.  In  both  cases  it  is  desirable  to 
include  the  land  within  the  Scenic  Area. 
Maps  showing  the  proposed  revisions 
are  available  at  the  office  of  the  Forest 
Supervisor.  873  N.  Main,  Bishop,  CA  and 
at  the  office  of  the  District  Ranger,  Mono 
Lake  Ranger  District.  Lee  Vining,  CA 

Proposed  Minor  Boundary  Revisions. 
Mono  Basin  National  Forest  Scenic  Area 

AH  Descriptions  Are  for  the  Mount 
Diablo  Base  Meridian 

Revision  1 

New  Description 

T1NR25E. 

Sec.  1— All; 

Sec.  2— E'/bNEVi. 
T2N  R25E. 

Sec.  36— All. 

Reason  for  Revision — ^This  revision  would 
include  patented  mining  claims  and  an 
unpatented  claim  identified  by  Mineral 
Survey  6052  (10/22/1931),  all  of  which  were 
excluded  from  the  Scenic  Area  by  the 
enabling  Act  in  1984.  Since  that  time,  the 
property  has  been  sold.  The  new  owner  has 
offered  this  parcel  to  the  Forest  Service  in  a 
land  exchenge  proposal.  The  revision  would 


add  177  acres  of  adjacent  National  Forest 
System  Land  and  60  acres  of  private  land 
which  will  be  added  to  the  National  Forest 
System  by  exchange.  The  parcel  is  of  like 
character  to  the  adjacent  Scenic  Area  and  ia 
contained  within  the  Scenic  Area  viewshed. 
Commercial  mining  has  not  taken  place  for 
many  years.  This  inclusion  would  add 
approximately  237  acres  to  the  Scenic  Area. 

Revision  2 

New  Description 
TIN  R27E, 

Sec.  35— All; 
Sec.  36— All. 

Reason  for  Revision — Both  sections  are 
National  Forest  System  lands.  Section  36  was 
recently  purchased  and  is  added  to  the 
Scenic  Area  for  protection  and  interpretation 
of  portions  of  an  old  railroad  grade  which  has 
cultural  importance.  Section  35  is  added  to 
provide  a  logical  boundary  between  Section 
36  and  the  original  Scenic  Area.  The  inclusion 
would  add  approximately  1280  acres  of 
existing  National  Forest  System  land  to  the 
Scenic  Area. 

Dated:  (uly  20, 1988. 
Dennis  W.  Martin, 

Forest  Supervisor. 

[PR  Doc.  88-17049  Filed  7-27-88;  8;45  ami 

BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

Commercial  Space  Advisory 
Committee;  Partially  Closed  Meeting 

A6ENCV:  Office  of  the  Associate  Deputy 
Secretary,  Commerce. 
SUMMARY:  Pursuant  to  the  Federal 
Register  Notice  of  June  16. 1988,  the 
Commercial  Space  Advisory  Committee 
has  been  established  to  advise  the 
Secretary  of  Commerce  on  matters  of 
implementation  and  institutionalization 
of  the  National  Space  Policy  and 
Commercial  Space  Initiative,  as 
announced  February  11, 1988,  and  to 
attempt  to  determine  the  most 
productive  course  to  be  taken  by  this 
country  relating  to  its  commercial  space 
goals. 

Time  and  place:  August  12, 1988  from 
9:00  a.m.  to  4:00  p.m.  The  meeting  will 
take  place  in  the  Secretary's  Conference 
Room,  U.S.  Department  of  Commerce. 

Agenda  for  open  session:  9:00-1 1 :30 
a.m. 

Members  will  receive  and  discuss 
briefing  materials  on  the  various  sectors 
of  the  commercial  space  market  and  the 
President's  National  Space  Policy  and 
Commercial  Space  Initiative. 

Closed  session:  1:00-4:00  p.m. 
SUPPLEMENTARY  INFORMATION:  The  time 
and  date  of  the  Partially  Closed  Meeting 
for  the  Commercial  Space  Advisory 
Committee  as  announced  in  the  Federal 
Register  on  July  20, 1988,  is  hereby 


changed  to  August  12, 1988  from  9:00- 
4:00,  instead  of  July  29, 1988,  from  9:30- 
4:00.  There  are  no  changes  to  the  agenda 
or  the  meeting  location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  L.  Boyle,  Program  Director,  Office 
of  Commercial  Space  Programs,  U.S. 
Department  of  Commerce,  Room  7064, 
Washington,  DC  20230.  Telephone:  202/ 
377-8125. 

Dale:  July  26. 1988. 
Sbellyn  McCaffrey, 

Associate  Deputy  Secretary 

(FR  Doc.  88-17174  Filed  7-27-88;  8;45  am) 

BILUNG  CODE  3S10-CW-M 


Bureau  of  Export  Administration 

Stefan  L.  Borbas,  Individually  and 
Doing  Business  as  Austro  Montan 
GmbH  and  Electronic  Products  GmbH; 
Order 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration.  United 
States  Department  of  Commerce 
(Department),  having  determined  to 
initiate  an  administrative  proceeding 
against  Stefan  L.  Borbas,  individually 
and  doing  business  as  Austro  Montan 
GmbH  and  Electronic  Products  Gmbh 
(hereinafter  collectively  referred  to  as 
Borbas),  pursuant  to  section  13(c)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.  app  2401-2420  (1982 
and  Supp.  Ill  1985))  (the  Act),  and  Part 
388  of  the  Export  Administration 
Regulations  (currently  codified  ai  15 
CFR  Parts  368-399  (1988))  (the 
Regulations); 

The  Department  bemg  prepared  lo 
allege  that  Borbas  violated  §§  387.4, 
387.5,  and  387.6  of  the  Regulations,  in 
that  Borbas  ordered  a  U.S.-origin 
semiconductor  test  system  on  or  about 
October  31, 1979,  indirectly  filed  a  false 
statement  of  material  fact  with  the 
Department  in  order  to  effect  the 
system's  export  from  the  United  States, 
and  subsequently  reexported  the  system 
from  Austria  to  Rumania  without 
obtaining  from  the  Department  the 
reexport  authorization  which  Borbas 
knew  or  had  reason  to  know  was 
required  by  §  374.1  of  the  Regulations; 

"The  Department  and  Borbas  having 
entered  into  a  Consent  Agreement 
whereby  the  parties  have  agreed  to 
settle  this  matter  by  the  Departments 
denying  Borbas'  export  privileges  for  a 
five-year  period;  and 

The  terms  of  the  Consent  Agreement 
having  been  approved  by  me; 

It  is  therefore  ordered. 

First,  Stefan  L.  Borbas.  individually 
and  doing  business  as  Austro  Montan 
GmbH  and  Electronic  Products  GmbH 
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(hereinafter  collectively  referred  to  as 
Borbas]  shall  be  denied,  for  a  period  of 
five  years  following  the  date  of  this 
Order,  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
the  export  of  U.S.-origin  commodities  or 
technical  data  from  the  United  States  or 
abroad. 

A.  All  outstanding  individual 
validated  export  licenses  in  which 
Borbas  appears  or  participates,  in  any 
manner  or  capacity,  are  hereby  revoked 
and  shall  be  returned  forthwith  to  the 
Office  of  Export  Licensing  for 
cancellation.  Further,  all  Borbas' 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

B.  Without  limiting  the  generality  of 
the  foregoing,  participation  prohibited  in 
any  such  transaction,  either  in  the 
United  States  or  abroad,  shall  include, 
but  is  not  limited  to,  participation:  (i)  As 
a  party  or  as  a  representative  of  a  party 
to  any  export  license  application 
submitted  to  the  Department:  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations:  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

C.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  applicable 
to  any  person,  firm,  corporation,  or 
business  organization  with  which 
Borbas  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

D.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 


indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  Borbas  or  any  related 
party,  or  whereby  Borbas  or  any  related 
party  may  obtain  any  benefit  therefrom 
or  have  any  interest  or  participation 
therein,  directly  or  indirectly:  (a)  Apply 
for,  obtain,  transfer,  or  use  any  Ucense, 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported, 
in  whole  or  in  part,  or  to  be  exported  by. 
to,  or  for  Borbas  or  any  related  party 
denied  export  privileges;  or  (b)  order, 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of,  forward,  transport,  finance, 
or  otherwise  service  or  participate  in 
any  export,  reexport,  transshipment,  or 
diversion  of  any  conunodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States.  These  prohibitions  apply 
only  to  those  commodities  and  technical 
data  which  are  subject  to  the  Act  and 
the  Regulations. 

E.  As  authorized  by  §  388.16(c)  of  the 
Regulations,  the  denial  period  shall  be 
suspended  for  a  period  of  four  years 
beginning  one  year  from  the  date  of  this 
Order,  and  shall  thereafter  be  waived 
provided  that,  during  the  period  of 
suspension,  Borbas  has  committed  no 
violation  of  the  Act  or  any  regulation, 
order  or  license  issued  under  the  Act. 

Second,  by  order  of  July  11, 1985  (50 
FR  29244,  July  18, 1985),  Stefan  L. 
Borbas,  individually  and  doing  business 
as  Austro-Montan 

Warenhandelsgesellschaft.  also  known 
as  Austro-Montan  GmbH,  was 
temporarily  denied  all  privileges  of 
participating  in  any  manner  or  capacity 
in  the  export  of  U.S.-origin  commodities 
and  technical  data.  That  temporary 
denial  order  was  to  remain  in  effect 
until  the  conclusion  of  the  Department's 
investigation  and  final  administrative 
disposition  of  the  matter.  This  Order 
constitutes  such  final  disposition 
relating  to  the  matters  which  gave  rise 
to  the  temporary  denial  order. 
Accordingly,  the  temporary  denial  order 
of  July  11, 1985  will  be  superceded  and 
revoked  and  the  following  entries  shall 
be  deleted  from  the  Table  of  Denial 
Orders  when  this  Order  becomes 
effective: 
Borbas,  Stefan  Ludwig,  Individually  and 

Doing  Business  as  Austro-Montan 

Warenhandelsgesellchaft 

Trattnerhoff  1.  A-lOlO,  Vienna, 

Austria 

and 
Austro-Montan 

Warenhandelsgesellchaft, 


Trattnerhoff  1,  A-lOlO,  Vienna, 

Austria 

and 
Electronic  Products  GmbH,  Sankt 

Johangasse  1-5,  A-1050,  Vienna, 

Austria 

From  the  effective  date  of  this  Order, 
this  Order,  and  not  the  temporary  denial 
order,  will  the  basis  for  any  entry 
concerning  Stefan  L.  Borbas,  Austro- 
Montan  Warenhandelsgesellchaft  also 
known  as  Austro-Montan  GmbH,  and 
Electronic  Products  GmbH,  on  the  Table 
of  Denial  Orders  until  modified  (15  CFR 
Part  388  (Supp.  No.  1, 1988). 

This  Order  does  not  affect  the  status 
of  the  temporary  denial  order  of  July  11, 
1985  (50  FR  29244,  July  18, 1985)  as  it 
applies  to  and  is  effective  against 
Sandor  Ivady  and  Maria  Ivady. 

Third,  that  the  proposed  Charging 
Letter  and  the  Consent  Agreement  shall 
be  made  available  to  the  pubUc,  and  this 
Order  shall  be  published  in  the  Federal 
Register. 

This  Order  is  effective  immediately. 
G.  Ptrilip  Hughes, 

Assistant  Secretary,  for  Export  Enforcement. 

Entered  this  2l8t  day  of  July  1988. 
IFR  Doc.  88-17050  Filed  7-27-88:  8:45  am] 

BILLING  CODE  3910-OT-M 


Friedrich  Rodler,  Individuaily  and 
Doing  Business  as  Austro  IMontan 
GmbH  and  Electronic  Products  GmbH; 
Order 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration,  United 
States  Department  of  Commerce 
(Department),  having  determined  to 
initiate  an  administrative  proceeding 
against  Friedrich  Rodler,  individaully 
and  doing  business  as  Austro  Montan 
GmbH  and  Electronic  Products  GmbH 
(hereinafter  collectively  referred  to  as 
Rodler),  pursuant  to  section  13(c)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.  app.  2401-2420  (1982 
and  Supp.  Ill  1985))  (the  Act),  and  Part 
388  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  Parts  368-399  (1988))  (the 
Regulations); 

The  Department  being  prepared  to 
allege  that  Rodler  violated  §  387.4,  387.5. 
and  387.6  of  the  Regulations,  in  that 
Rodler  ordered  a  U.S.-origin 
semiconductor  test  system  on  or  about 
October  31. 1979,  indirectly  filed  a  false 
statement  of  material  fact  with  the 
Department  in  order  to  effect  the 
system's  export  from  the  United  States, 
and  subsequently  reexported  the  system 
from  Austria  to  Rumania  without 
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obtaining  from  the  Department  the 
reexport  authorization  which  Rodler 
knew  or  had  reason  to  know  was 
required  by  §  374.1  of  the  Regulations; 

The  Department  and  Rodler  having 
entered  into  a  Consent  Agreement 
whereby  the  parties  have  agreed  to 
settle  this  matter  by  the  Department's 
denying  Rodler's  export  privileges  for  a 
five-year  period;  and 

The  terms  of  the  Consent  Agreement 
having  been  approved  by  me; 

It  is  therefore  ordered. 

First,  Friedrich  Rodler.  individually 
and  doing  business  as  Austro  Montan 
GmbH  and  Electronic  Products  GmbH 
(hereinafter  collectively  referred  to  as 
Rodler]  shall  be  denied,  for  a  period  of 
five  years  following  the  date  of  this 
Order,  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
the  export  of  U.S.-origin  commodities  or 
technical  data  from  the  United  States  or 
abroad. 

A.  All  outstanding  individual 
validated  export  licenses  in  which 
Rodler  appears  or  participates,  in  any 
manner  or  capacity,  are  hereby  revoked 
and  shall  be  retxmied  forthwith  to  the 
Office  of  Export  Licensing  for 
cancellation.  Further,  all  Rodler's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
Hcensing  procedure,  including  but  not 
limited  to.  distribution  licenses,  are 
hereby  revoked. 

B.  Without  limiting  the  generality  of 
the  foregoing,  participation  prohibited  in 
any  such  transaction,  either  in  the 
United  States  or  abroad,  shall  include, 
but  is  not  limited  to,  participation:  (i)  As 
a  party  or  as  a  representative  of  a  party 
to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

C.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  applicable 


to  any  person,  firm,  corporation,  or 
business  organization  with  which  Rodler 
is  now  or  hereafter  may  be  related  by 
affiliation,  ownership,  control,  position 
of  responsibility,  or  other  connection  in 
the  conduct  of  trade  or  related  services. 

D.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  Rodler  or  any  related 
party,  or  whereby  Rodler  or  any  related 
party  may  obtain  any  benefit  therefrom 
or  have  any  interest  or  participation 
therein,  directly  or  indirectly:  (a)  Apply 
for,  obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported, 
in  whole  or  in  part,  or  to  be  exported  by. 
to,  or  for  Rodler  or  any  related  party 
denied  export  privileges;  or  (b)  order, 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of,  forward,  transport,  finance, 
or  otherwise  service  or  participate  in 
any  export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States.  These  prohibitions  apply 
only  to  those  commodities  and  technical 
data  which  are  subject  to  the  Act  and 
the  Regulations. 

E.  As  authorized  by  §  388.16(c)  of  the 
Regulations,  the  denial  period  shall  be 
suspended  for  a  period  of  four  years 
beginning  one  year  from  the  date  of  this 
Order,  and  shall  thereafter  be  waived 
provided  that,  during  the  period  of 
suspension,  Rodler  has  committed  no 
violation  of  the  Act  or  any  regulation, 
order  or  license  issued  under  the  Act. 

Second,  by  order  of  July  11, 1985  (50 
FR  29244,  July  18, 1985),  Friedrich 
Rodler,  individually  and  doing  business 
as  Austro-Montan 

Warenhandelsgesellschaft,  also  known 
as  Austro-Montan  GmbH,  was 
temporarily  denied  all  privileges  of 
participating  in  any  manner  or  capacity 
in  the  export  of  U.S.-origin  commodities 
and  technical  data.  That  temporary 
denial  order  awas  to  remain  in  effect 
until  the  conclusion  of  the  Department's 
investigation  and  final  administrative 
disposition  of  the  matter.  This  order 
constitutes  such  final  disposition 
relating  to  the  matters  which  gave  rise 
to  the  temporary  denial  order. 
Accordingly,  the  temporary  denial  order 


of  July  11, 1985  will  be  superceded  and 
revoked  and  the  following  entries  shall 
be  deleted  from  the  Table  of  Denial 
Orders  when  this  Order  becomes 
effective: 

Rodler,  Friedrich,  Individually  and  doing 

business  as  Austro-Montan 

Warenhandelsgesellchaft, 

Trattnerhoff  1.  A-lOlO,  Vienna. 

Austria 
and 
Austro-Montan 

Warenhandelsgesellchaft, 

Trattnerhoff  1.  A-1010.  Vienna, 

Austria 

and 
Electronic  Products  GmbH,  Sankt 

Johangasse  1-5,  A-1050,  Vienna, 

Austria. 

From  the  effective  date  of  this  Order. 
this  Order,  and  not  the  temporary  denial 
order,  will  be  the  basis  for  any  entry 
concerning  Friedrich  Rodler,  Austro- 
Montan  Warenhandelsgesellchaft,  also 
known  as  Austro-Montan  GmbH,  and 
Electronic  Products  GmbH,  on  the  Table 
of  Denial  Orders  until  modified  (15  CFR 
Part  388  (Supp.  No.  1. 1988). 

This  Order  does  not  affect  the  status 
of  the  temporary  denial  order  of  July  11. 
1985  (50  FR  29244.  July  18. 1985)  as  it 
applies  to  and  is  effective  against 
Sandor  Ivady  and  Maria  Ivady. 

Third,  that  the  proposed  Charging 
Letter  and  the  Consent  Agreement  shall 
be  made  available  to  the  public,  and  this 
Order  shall  be  published  in  the  Federal 
Register. 

This  Order  is  effective  immediately. 
G.  Philip  Hughes. 
Assistant  Secretary  for  Export  Enforcement. 

Entered  this  2l8t  day  of  July  1988. 
|FR  Doc.  88-17051  Filed  7-27-88;  8:45  am) 

BILUNG  CODE  3510-OT-M 


International  Trade  Administration 

Initiation  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  duty  administrative 
reviews. 

summary:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  duty  orders  and 
findings.  In  accordance  with  the 
Commerce  Regulations,  we  are  initiating 
those  administrative  reviews. 
EFFECTIVE  DATE:  July  28, 1988. 
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FOR  FURTHER  WtFORMATION  CONTACT 

Holly  A.  Kuga,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-4733. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  13, 1985,  the  Department  of 
Commerce  ("the  Department") 


published  in  the  Federal  Register  (50  FR 
32556)  a  notice  outlining  the  procedures 
for  requesting  administrative  reviews. 
The  Department  has  received  timely 
requests,  in  accordance  with  §§  353.53a 
(a)(1),  (a)(2),  and  (a)(3)  of  the  Commerce 
Regulations,  for  administrative  reviews 
of  various  antidumping  duty  orders  and 
findings. 


Initiation  of  Reviews 

In  accordance  with  S  353.53a(c)  of  the 
Commerce  Regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  duty  orders  and  findings. 
We  intend  to  issue  the  Bnal  results  of 
these  reviews  no  later  than  July  31, 1989. 


Antidumptng  duty  proceedings  and  firms 


Periods  to  be 
reviewed 


Canada:  OH  Country  Tubular  Goods  (/4-  f 22-506) . 

Chrisfianson  Rpe - 

Frank  Pipe 

Cappco 

Canada:  Certain  Rod  Raspbemes  (.A-122-40U 

B.C.  Blueberry - - 

Jesse  Processing -. 

Clearbrook  Packers 

Valley  Bemes — — 

Mukhtiar  &  Sons 

Landgrow  Fruit  Packers.. 


Hungary:  Tapered  Roller  Beanngs  and  Parts  {.A-437-601')... 

MGM - 

Japan:  Fishnettmg  Of  Man-Made  Fibers  lA-5e8-029) 

Hakodate/Mitsui _ 

Benny  Toyama 

Atnikan 

PRC:  Tapered  RoUar  Bearings  and  Parts  (.A-570-601) 

Premier  Bearing 

Romania:  Tapered  Roller  Beanngs  and  Parts  (.A-435-602).. 

Technoimpoftexport 

Taiwan  Fireplace  Mestt  Panels  (A-583-00S) 

Yeh  Sheng - 

Tahchong 

Taipoly - 

Dalvey - 


06/01/87-05/31/88 


06/01/87-05/31/88 


02/06/87-05/31/88 
06/01/87-05/31/88 

02/06/87-06/31/88 
11/07/86-05/31/88 
06/01/87-05/31/88 


Interested  parties  are  encouraged  to 
submit  applications  for  administrative 
protective  orders  as  early  as  possible  in 
the  review  process. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a)}  and 
19  CFR  353.53a(c). 

Dated:  July  22, 1988. 
Jan  W.  ^4aIe8, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  88-17019  Filed  7-27-88;  8:45  am] 

BILLING  CODE  3S10-DS-M 


[A-588-021] 

Cell-Site  Transceivers  and  Related 
Subassemblies  From  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Tentative  Revocation  in  Part 

AGENCY:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review 

and  tentative  revocation  in  part. 


SUMMARY:  In  response  to  a  request  from 
one  manufacturer/ exporter  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  cell-site 
transceivers  and  related  subassemblies 
from  Japan.  The  review  covers  one 
manufacturer/ exporter  of  this 
merchandise  to  the  U.S.,  Kokusai 
Electric  Co.,  Ltd.  ('"Kokusai"),  and  the 
period  January  1, 1987  through 
December  31, 1987.  There  were  no 
known  shipments  of  this  merchandise  to 
the  United  States  by  Kokusai  during  the 
period  and  there  are  no  known 
unliquidated  entries. 

As  a  result  of  the  review,  the 
Department  has  tentatively  determined 
to  revoke  the  antidumping  duty  order  in 
part. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  revocation  in  part. 
effective  date:  July  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

Michael  J.  Heaney  or  John  Kugelman, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone:  (202)  377^195/3601. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  January  15, 1988  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
1048)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  cell-site 
transceivers  and  related  subassemblies 
from  Japan.  Kokusai  requested  in 
accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review.  We  published 
a  notice  of  initiation  on  March  2, 1988 
(53  FR  6681).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act.") 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
cell-site  transceivers  and  related 
subassemblies  which  are  part  of  the 
radio  frequency  (RF)  equipment  in  the 
base  station  of  a  cellular  radio 
communications  system.  This  single- 
package  (RF)  equipment  functions  as  a 
locating  receiver  and  provides 
simultaneous  two-way  voice  and  data 
communications  between  the  base- 
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station  and  the  subscriber's  mobile 
telephone  by  using  different  frequencies 
to  transmit  and  receive.  Subassemblies 
are  an  assemblage  of  parts  dedicated  for 
use  in  cell-site  transceivers  as  defined 
above.  These  products  are  currently 
classifiable  under  Tariff  Schedules  of 
the  United  States  Annotated  items 
685.2810  and  685.2820  and  Harmonized 
System  item  numbers  8525.20.15, 
8525.20.20.  and  8525.20.30.  The  Review 
covers  one  manufacturer/exporter  of 
this  merchandise  to  the  U.S.,  Kokusai, 
and  the  period  January  1, 1987  through 
December  31, 1987.  There  were  no 
known  shipments  by  Kokusai  of  this 
merchandise  to  the  United  States  during 
the  period  and  there  are  no  known 
unliquidated  entries. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(per- 
cent) 

Kokusai 

1/1/87-12/31/87 

'008 

■  No  shipments  during  ttie  period;  margin  from  last 
penod  in  which  there  were  shipments. 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  pubUcation. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act,  since  the 
margin  for  Kokusai  is  0.08%  and, 
therefore,  de  minimis  for  cash  deposit 
purposes,  the  Department  shall  not 
require  a  cash  deposit  of  estimated 
antidumping  duties  for  Kokusai.  For  any 
future  entries  of  this  merchandise  from  a 
new  exporter  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  December  31. 
1987  and  who  is  unrelated  to  the 
reviewed  firm,  no  cash  deposit  shall  be 
required.  These  cash  deposit 
requirements  are  effective  for  all 
shipments  of  Japanese  cell-site 
transceivers  and  related  subassemblies, 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 


publication  of  the  final  results  of  this 
administrative  review. 

Kokusai  requested  partial  revocation 
of  the  order  and,  as  provided  for  in 
§  353.54(e)  of  the  Commerce 
Regulations,  has  agreed  in  writing  to  an 
immediate  suspension  of  liquidation  and 
reinstatement  in  the  order  under 
circumstances  specified  in  the  written 
agreement.  Kokusai  has  had  de  minimis 
antidumping  duty  margins  for  two  years 
and  had  no  shipments  for  one  year. 
Therefore,  we  tentative  determine  to 
partially  revoke  the  order  on  Japanese 
cell-site  transceivers  and  related 
subassemblies  with  respect  to  Kokusai. 
If  this  revocation  is  made  final,  it  will 
apply  to  all  unliquidated  entries  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice. 

This  administrative  review, 
tentatively  determination  to  revoke  in 
part,  and  notice  are  in  accordance  with 
sections  751  (a)(1)  and  (c)  of  the  Tariff 
Act  (19  U.S.C.  1675  (a)(1),  (c)),  and 
§§  353.53a  and  353.54  of  the  Commerce 
Regulations  (19  CFR  353.53a,  353.54). 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

Date:  ]uly  21. 1988. 

[PR  Doc.  88-17020  Filed  7-27-88:  8:45  am) 
BILUNG  CODE  3S10-OS-M 


IA-122-401] 

Red  Raspberries  From  Canada; 
Preliminary  Results  of  Antidumpir>g 
Administrative  Review 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  requests  by 
respndents.  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  fresh  and 
frozen  red  raspberries  from  Canada.  The 
review  covers  four  processors/exporters 
of  this  merchandise  to  the  United  States 
and  the  period  June  1, 1986  through  May 
31, 1987.  The  review  indicates  the 
existence  of  dumping  margins  during  the 
period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results. 


EFFECTIVE  DATE:  July  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Dolores  C.  Ricci  or  David  Mueller, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-1130/2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  24, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
26019)  the  antidumping  duty  order  on 
certain  red  raspberries  from  Canada. 
Clearbrook  Packers,  Inc.  ("Clearbrook"). 
Jesse  Processing,  Ltd.  ("Jesse"). 
Mukhtiar  &  Sons,  Ltd.  ("M&S"),  and 
Marco  Estates  Ltd./Landgrow  ("Marco") 
requested  in  accordance  with 
§  353.53a  (a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  July  17, 
1987  (52  FR  27036). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclatxire.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Schedule  of  the  United  States  ("TSUS") 
item  numbers  and  the  appropriate  HS 
item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUS,  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbers  as  well  as  the  TSUS  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultations  in  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  fresh  and  frozen  red 
raspberries  packed  in  bulk  containers 
and  suitable  for  further  processing. 
Fresh  raspberries  are  currently 
classifiable  under  item  nunmbers 
146.5400  and  146.5600  of  the  Tariff 
Schedules  of  the  United  States 
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Annotated  (TSUSA).  and  frozen 
raspberries  under  item  146.7400  of  the 
TSUSA.  These  products  are  currently 
classifiable  under  HS  item  numbers 
0810.20.90.  0810.20.10,  0811.20.20. 

The  review  covers  four  procesors/ 
exporters  of  fresh  and  frozen  red 
raspberries  to  the  United  States:  Jesse 
Processing.  Ltd.,  Mukhtiar  &  Sons,  Ltd., 
Clearbrook  Packers.  Inc.,  and  Marco 
Estates  Ltd./Landgrow  for  the  period 
Juni  1, 1986  through  May  31, 1987. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Tariff  Act  of  1930  ('The  Act"),  we  used 
purchase  price  for  those  sales  where  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  its  importation  into 
the  United  States.  We  calculated  the 
purchase  price  based  on  the  c.i.f 
delivered  to  cold  storage,  packed  price, 
except  for  purchase  price  sales  made  by 
M&S.  which  were  sold  ex-plant, 
unpacked.  We  made  deductions,  where 
applicable,  for  U.S.  customs  duties, 
brokerage  and  handling,  and  foreign 
inland  freight. 

As  provided  for  in  section  772(c)  of 
the  Act.  we  used  the  exporter's  sales 
price  for  those  sales  where  the 
merchandise  was  sold  to  unrelated 
purchasers  after  importation  into  the 
United  States.  We  calculated  the 
exporter's  sales  price  based  on  the  f.o.b. 
cold  storage,  packed  price  for  all 
companies  except  Marco,  whose  ESP 
sales  were  ci.f.  delivered  to  cold 
storage.  We  made  deductions,  where 
applicable,  for  brokerage  and  handling. 
U.S.  and  foreign  inland  freight,  credit 
expenses,  commissions  to  unrelated 
agents,  and  indirect  selling  expenses. 

Foreign  Market  Value 

In  accordance  with  section  773(b)  of 
the  Act,  we  examined  Jesse's  home 
market  sales  to  determine  whether  they 
were  at  prices  below  the  cost  of 
production.  Jesse's  cost  of  production 
consisted  of  the  processor's  materials 
and  fabrication  costs,  plus  actual 
general,  selling  and  administrative 
("GS&A")  expenses.  We  offset  Jesse's 
cost  of  production  by  the  amount  of 
income  earned  from  the  Farm  Insurance 
Income  Program.  Since  Jesse  purchased 
some  unprocessed  berries  from  related 
as  well  as  unrelated  growers,  Jesse's 
cost  of  materials  (berries)  was  the 
weighted  average  of  the  related  growers' 
cost  of  growing  berries  and  the  prices 
charged  by  unrelated  growers.  Jesse 
claimed  a  water  gain/dockage  (berries 
furnished  free  of  charge)  adjustment  to 
account  for  the  difference  in  the  pounds 
of  raspberries  purchased  and  the  pounds 
of  raspberries  processed  and  sold.  We 
deducted  an  amount  for  water  gain  and 


dockage  from  the  weighted-average  per 
pound  price  of  red  raspberries.  We 
disallowed  Jesse's  claim  for  an 
adjustment  to  the  cost  of  production  for 
differing  puchase  prices  of  juice  and  jam 
grade  raspberries  because  the  data 
supplied  do  not  distinguish  the  related 
growers'  prices  and  quantities,  which 
we  would  need  to  make  the  claimed 
adjustment,  from  the  prices  and 
quantities  of  the  unrelated  growers. 

Based  on  our  analysis,  we  found  that 
all  home  market  sales  were  made  at 
prices  above  the  cost  of  production. 
Therefore,  we  based  the  foreign  market 
value  ("FMV")  on  home  market  prices. 

M&S,  Clearbrook  and  Marco  had 
insufficient  home  market  or  third 
country  sales  for  comparison  with 
United  States  sales.  Therefore,  we  based 
the  FMV  on  constructed  value. 

We  calculated  constructed  value  by 
adding  the  cost  of  materials,  labor, 
factory  overhead,  GS&A  expenses, 
profit  and  packing.  The  statutory 
minimums  of  10  percent  of  the  total  of 
cost  of  manufacture  and  8  percent  of  the 
total  of  cost  of  manufacture  and  GS&A 
expenses  were  used  for  GS&A  costs  and 
profit,  respectively,  when  actual  GS&A 
expenses  and  profit  were  less  than  the 
statutory  minimums.  We  weight 
averaged  the  prices  of  the  unprocessed 
berries  supplied  by  both  the  related  and 
unrelated  growers  in  calculating  the  cost 
of  materials  in  constructed  value 
because  the  related  growers'  prices 
reflected  market  values.  M&S  and 
Clearbrook  claimed  a  water  gain/ 
dockage  adjustment  to  account  for 
differences  in  the  pounds  of  raspberries 
purchased  and  the  pounds  of  raspberries 
processed  and  sold.  We  deducted  an 
amount  for  water  gain  and  dockage  from 
the  weighted  average  price  of  the  raw 
berries.  We  denied  M&S's  claim  for  a 
deduction  from  its  constructed  value  for 
income  earned  from  the  Farm  Insurance 
Income  program  because  the  income 
was  earned  by  the  grower  not  the 
processor.  We  offset  Clearbrook's 
constructed  value  by  the  amount  of 
interest  income  related  to  operations. 

We  adjusted  home  market  prices  and 
constructed  value  for  differences  in 
freight,  credit,  commissions  and  packing. 
When  comparing  FMV  to  ESP.  we 
deducted  indirect  selling  expenses  from 
the  FMV,  limited  to  the  amount 
deducted  for  United  States  indirect 
selling  expenses  plus  (when  no 
commission  was  paid  in  the  home 
market)  United  States  commissions.  We 
denied  Jesse's  and  Clearbrook's  claims 
for  adjustments  concerning  differences 
in  labor  processing  costs  because  the 
differences  were  based  on  estimates 
without  any  documentation.  No  other 
adjustments  were  claimed  or  allowed. 


Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
period  June  1, 1986  through  May  31. 1987; 


Processor-exporter 

Margin 
(per- 
cent) 

Jesse  Processir>a  Ltd       

7.S3 

Mukhtiar  4  Sons  Packers,  Ltd 

4.45 

Ctearbrook  Packers,  Inc 

B.33 
9.92 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of 
publication  of  this  notice  and  may 
request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  fmal  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  prices  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  "The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provied  by  §  353.48(b)  of 
the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  those  firms.  For  any 
shipments  from  the  remaining  known 
manufacturers  and/or  exporters  not 
covered  by  this  review,  the  cash  deposit 
will  continue  to  be  at  the  rates 
published  in  the  antidumping  duty  order 
(50  FR  26019,  June  24, 1985)  for  each  of 
those  firms. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  May  31, 1987  and  who  is  unrelated 
to  any  reviewed  firm  or  previously 
reviewed  firm,  a  cash  deposit  of  9.92 
percent  shall  be  required. 

These  deposit  requirements  are 
effective  for  all  shipments  of  Canadian 


Federal  Register  /  Vol.  53.  No.  145  /  Thursday.  July  28,  1988  /  Notices 


28427 


fresh  or  frozen  red  raspberries  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 
Jan  W.  Mares, 

Assistanl  Secretary  for  Import 
Administration. 

Date:  (uly  25. 1988. 
{FR  Doc.  88-17018  Filed  7-27-68:  8:45  am) 
MUJNG  CODE  3S10-OS-M 


[C-469-004] 

Stainless  Steel  Wire  Rod  From  Spain; 
Hnai  Results  of  Countervailing  Duty 
Administrative  Review 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

ACTION:  Notice  of  final  results  of 

countervailing  duty  administrative 

review. 

SUMAMRY:  On  March  25. 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  stainless  steel  wire  rod  from  Spain. 
We  have  now  completed  that  review 
and  determine  the  net  subsidy  to  be  1.42 
percent  ad  valorem  during  the  period 
January  1, 1986  thorugh  December  31, 
1986. 

EFFECTIVE  DATE:  July  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Ann  Benny  or  Paul  McGarr,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC.  20230; 
telephone  (202)  377-3337. 
SUPPtf  MENTARY  INFORMATION: 

Background 

On  March  25, 1988.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
9789)  the  preliminary  results  of  its 
administrative  review  of  the 
coimtervailing  duty  order  on  stainless 
steel  wire  rod  from  Spain  (48  FR  52, 
January  3, 1983).  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Spanish  stainless  steel 
wire  rod.  which  includes  coiled,  semi- 
fuiished,  hot-rolled  stainless  steel 
products  of  approximately  round  solid 


cross-section,  not  under  0.20  inch  nor 
over  0.74  inch  in  diameter,  not  tempered 
or  treated,  not  partly  manufactured,  and 
valued  over  4  cents  per  pound.  Such 
merchandise  is  currently  classifiable 
under  item  number  607.2300  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  and  under  item  numbers 
7221.00.00.20  and  7221.00.00.40  of  the 
Harmonized  System. 

The  review  covers  the  period  January 
1, 1986  through  December  31, 1986  and 
six  programs:  (1)  Long-term  loans  under 
the  Concerted  Action  Program,  (2) 
Privileged  Circuit  Exporter  Credit 
("PCEC")  program  operating  capital 
loans,  (3)  PCEC  prefmancing  of  exports, 
(4)  a  grant  from  the  Solidarity  Fund  for 
Employment,  (5)  capital  grants,  and  (6) 
regional  incentives.  Roldan,  S.A..  was 
the  only  known  Spanish  exporter  of 
stainless  steel  wire  to  the  United  States 
during  the  period  of  review. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  Roldan.  S.A. 

Comment  1:  Roldan  points  out  that,  in 
calculating  the  benefit  from  operating 
capital  loans,  the  Department  made  a 
clerical  error  and  allocated  the  benefit 
over  total  wire  rod  exports  when  in  fact 
total  exports  should  have  been  used. 

Department's  Position:  We  agree.  We 
have  revised  our  calculation  accordingly 
and  determine  the  benefit  from  this 
program  to  be  0.07  percent  ad  valorem. 

Comment  2:  Roldan  claims  that  the 
Department's  use  of  a  national  average 
benchmark  rate  for  measuring  the 
benefit  from  official  prefinancing  credits 
under  the  PCEC  program  is  unjustified. 
While  the  program  set  a  maximum  for 
the  percent  of  the  invoice  value  that 
could  be  used  to  meet  the  bank's  lending 
requirements  under  this  program, 
Roldan  points  out  that  the  interest  rate 
the  bank  charged  for  these  PCEC  credits 
was  no  lower  than  the  interest  rate  it 
charged  for  financing  the  remaining 
portion  of  the  export  invoice  value. 
Therefore,  because  there  is  no  interest 
rate  differential  between  the  PCEC  rate 
and  the  commercial  rate,  there  is  no 
subsidy.  Further,  because  of  Roldan's 
"substantial  commercial  solvency"  and 
the  fact  that  the  bank  collects  a 
substantial  fee  for  the  conversion  of  the 
foreign  exchange  involved  in  the  export 
transactions,  it  is  logical  to  expect 
Roldan's  commercial  rate  to  be 
substantially  lower  than  the  national 
average  benchmdik  rate  used  by  the 
Department. 

Department's  Position:  The 
Department's  practice  is  to  use  a 
national-average  interest  rate  as  the 


benchmark  for  measuring  the  benefit 
from  government-directed  short-term 
loans.  Roldan,  in  arguing  against  this 
practice  and  for  a  company-specific 
benchmark,  presented  the  Department 
with  information  on  the  commercial  rate 
of  only  three  export  loans,  all  from  the 
same  bank.  Roldan  also  had  25  other 
PCEC  loans,  from  four  other  banks,  to 
finance  exports  of  the  subject 
merchandise  to  the  United  States.  With 
the  exception  of  PCEC  loans  and  the 
commercial  loans  to  finance  the 
remaining  portion  of  the  export 
transactions,  Roldan  had  no  other  short- 
term  loans. 

In  choosing  a  benchmark  for 
measuring  the  benefit  from  government- 
directed  short-term  loans,  we  attempt  to 
determine  the  rate  firms  would  have 
paid  absent  the  government  program. 
This  benchmark  "should  reflect  the 
predominant  alternative  sources  of 
short-term  financing  available  to  an 
average  firm."  (See,  e.g..  Oil  Country 
Tubular  Goods  from  Argentina;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (52  FR  846, 
January  9, 1987).)  The  rate  paid  by  a  firm 
on  some  of  its  export  loans  is  not  a 
sufficient  measure  of  these  alternatives. 
In  this  case,  especially,  the  existence  of 
a  government  program  that  requires 
banks  to  set  aside  a  specific  percent  of 
lendable  funds  for  prefinancing  exports 
may  have  a  considerable  impact  on  the 
rates  charged  for  all  export  loans. 
Therefore,  we  have  used  as  our 
benchmark  published  data  from  official 
government  statistics  on  the  average 
lending  rate  for  all  types  of  short-term 
loans,  not  just  export  loans. 

While  re-examining  Roldan's  claim, 
we  discovered  two  errors  in  calculating 
the  level  of  benefits  under  this  program. 
The  first  was  a  franslation  error.  In  our 
preliminary  results,  we  used  as  our 
benchmark  for  loans  of  up  to  three 
months  a  13.61  percent  interest  rate 
published  in  the  Boletin  Estadistico. 
This  rate  is  actually  for  mortgages  from 
savings  and  loan  institutions.  The 
correct  benchmark  rate  for  this  program 
is  14.31  percent,  which  is  the  general 
free  rate  for  loans  of  one  to  ninety  day 
duration  published  in  the  Boletin 
Estadistico. 

The  second  error  concerns  the 
benefits  from  three  loans  that  were 
erroneously  excluded  from  our 
calculations  in  the  preliminary  results 
because  the  principal  on  the  loans  was 
repaid  outside  the  review  period. 
However,  interest  was  paid  on  these 
loans  during  the  review  period.  Since  we 
consider  benefits  from  preferential  loans 
to  occur  when  interest  is  paid,  we  have 
included  these  loans  in  our  calculations. 
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By  making  these  two  corrections,  we 
determine  the  benefit  from  this  program 
to  be  1.02  percent  ad  valorem  during  the 
period  of  review. 

Final  Results  of  Review 

After  considering  all  comments 
received,  we  determine  the  net  subsidy 
to  be  1.42  percent  ad  valorem  for  the 
period  January  1, 1986  through 
December  31, 1986. 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  1.42  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1. 1986  and  on  or  before 
December  31. 1986. 

The  termination  of  two  programs, 
operating  capital  loans  and  prefinancing 
of  exports  under  the  Privileged  Circuit 
Exporter  Credit  program,  reduces  the 
estimated  net  subsidy  to  0.33  percent  ad 
valorem,  a  rate  the  Department 
considers  de  minimis.  Therefore,  the 
Department  will  instruct  the  Customs 
Service  to  waive  cash  deposits  of 
estimated  countervailing  duties  on 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
pubUcation  of  this  notice.  This  deposit 
waiver  shall  remain  in  effect  until 
pubUcation  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.10. 

Date:  July  25, 1988. 
Jan  W.  Mares, 

Assistant  Secretary.  Import  Administration. 
[FR  Doc.  88-17017  Filed  7-27-88;  8:45  am) 

BILUNG  CODE  3510-I)S-M 
[C-6 14-6011 

steel  ¥nre  From  New  Zealand; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

action:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  steel  wire 
from  New  Zealand.  We  preliminarily 
determine  the  total  bounty  or  grant  to  be 
6.22  percent  ad  valorem  for  the  period 
June  16, 1986  through  June  30, 1986  and 
3.60  percent  ad  valorem  for  the  period 
July  1, 1986  through  June  30, 1987.  We 


invite  interested  parties  to  comment  on 
these  preliminary  results. 
EFFECTIVE  DATE:  July  28. 1988. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Jemmott  or  Bernard  Carreau,  Office  of 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Bacl(gToimd 

On  September  2. 1986,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
31156)  a  countervailing  duty  order  on 
steel  wire  from  New  Zealand.  On 
September  30. 1987.  New  Zealand  Wire 
Industries  Limited  requested  in 
accordance  with  19  CFR  355.10  an 
administrative  review  of  the  order.  We 
published  the  initiation  on  October  20. 
1987  (52  FR  38952).  The  Department  has 
now  conducted  that  administrative 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930  ("the 
Tariff  Act"). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  the  Harmonized  System 
("HS").  In  view  of  this,  we  will  be 
providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ("TSUSA")  item  numbers 
and  the  appropriate  HS  item  numbers 
with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 
As  with  the  TSUSA,  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(8)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit.  Room  B-099.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies,  and  petitioners  may 
contact  the  hnport  SpeciaUst  at  their 
local  Customs  office  to  consult  the 
schedule. 

Imports  covered  by  this  review  are 
shipments  of  New  Zealand  galvanized 
carbon  steel  wire,  round  carbon  steel 
wire  coated  or  plated  with  zinc,  0.06 
inch  or  more  in  diameter.  Such 
merchandise  is  currently  classifiable 
under  TSUSA  item  numbers  609.4135 


and  609.4325.  This  product  is  currently 
classifiable  under  HS  item  numbers 
7217.1250,  7217.2210  and  7217.3210.  We 
invite  comments  from  all  interested 
parties  on  these  HS  classifications.  The 
review  covers  the  period  June  16, 1986 
through  June  30, 1987  and  11  programs. 

Analysis  of  Programs 

(l)EPTI 

Under  the  Export  Performance 
Taxation  Incentive  ("EPTI"),  exporters 
are  entitled  to  receive  a  tax  credit  based 
on  the  f.o.b.  value  of  qualifying  goods 
exported  under  section  156A  of  the 
Income  Tax  Act  of  1976.  Credits  are 
available  as  a  deduction  against  income 
tax  payable.  If  the  tax  credit  exceeds  the 
income  tax  payable,  the  taxpayer 
receives  the  difference  in  cash. 

The  rate  of  the  tax  credit  depends  on 
the  predetermined  value-added  category 
into  which  the  product  falls.  Steel  wire 
falls  under  category  B.  for  which  the 
corresponding  rate  was  5.25  percent  for 
the  year  ending  June  30, 1986  and  2.625 
percent  for  the  year  ending  June  30, 1987. 
The  amount  of  tax  credit  is  calculated 
by  multiplying  that  rate  by  the  f.o.b. 
value  of  exports.  Because  this  tax  credit 
is  Umited  to  exporters,  we  preliminarily 
determine  that  it  confers  a  bounty  or 
grant.  Two  exporters  claimed  EPTI  tax 
credits  on  steel  wire  exports  to  the 
United  States  in  the  review  period. 

EPTI  tax  benefits  are  earned  on  a 
sale-by-sale  basis  at  uniform  tax  credit 
rates  established  for  specific  years. 
Because  a  firm  can  precisely  calculate 
its  EPTI  benefit  for  each  export  sale  at 
the  moment  the  sale  is  made  and 
because  this  credit  is  not  subject  to 
change  depending  on  the  firm's  ultimate 
tax  liability,  we  calculate  the  benefit 
from  this  program  on  a  credit-as-earned 
basis.  Using  the  EPTI  rate  applicable  to 
galvanized  steel  wire  exports  made 
during  the  review  period,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  5.25  percent  ad 
valorem  for  the  period  June  16, 1986 
through  June  30. 1988,  and  2.625  percent 
ad  valorem  for  the  period  July  1. 1986 
through  June  30, 1987. 

Because  the  Government  of  New 
Zealand  reduced  the  EPTI  tax  credit  rate 
to  zero  in  the  tax  year  ending  March  31, 
1988,  we  preliminarily  determine,  for 
purposes  of  cash  deposits  of  estimated 
countervailing  duties,  the  benefit  to  be 
zero. 

(2)  EMDTI 

Under  the  Export  Market 
Development  Tetxation  Incentive 
("EMDTI").  established  in  the  1979 
Amendment  to  the  Income  Tax  Act  of 
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1976.  exporters  may  receive  tax  credits 
for  a  certain  percentage  of  their  export 
market  development  expenditures. 
Qualifying  expenditures  include  those 
incurred  principally  for  seeking  and 
developing  new  markets,  retaining 
existing  markets,  and  obtaining  market 
information.  An  exporter  who  takes 
advantage  of  this  tax  credit  may  not 
deduct  the  qualifying  expenditures  as 
ordinary  business  expenses  in 
calculating  taxable  income.  Because  this 
credit  is  limited  to  exporters,  we 
preliminarily  determine  that  it  confers  a 
bounty  or  grant.  The  tax  credit  rate  for 
this  merchandise  was  69  percent  during 
the  review  period. 

One  exporter  reported  a  claim  under 
this  program  for  the  review  period  but 
did  not  state  the  amount  of  the  credit. 
To  determine  the  exporter's  tax  credit 
we  used  the  best  information  available, 
the  proportion  of  travel  and 
accommodation  expenses  reported  in 
the  firm's  financial  statement 
corresponding  to  the  percentage  of  the 
firm's  exports  of  this  merchandise  to  the 
United  States  during  the  review  period. 

To  calculate  the  benefit,  we  compared 
the  difference  in  the  tax  liability 
between  claiming  69  percent  of  the 
expenditures  as  a  tax  credit  and 
deducting  those  expenditures  as 
ordinary  business  expenses.  The  normal 
corporate  tax  rate  in  New  Zealand  in 
the  review  period  was  48  percent.  Since 
exporters  may  claim  a  tax  credit  of  69 
percent  but  may  not  deduct  the 
expenditures  in  calculating  taxable 
income,  the  net  benefit  to  the  exporters 
is  21  percent  of  the  qualifying 
expenditures.  Therefore,  we  took  21 
percent  of  the  exporter's  qualifying 
expenditures  relating  to  exports  of  steel 
wire  to  the  United  States  and  allocated 
that  amount  over  the  f.o.b.  value  of 
exports  of  this  merchandise  to  the 
United  States  during  the  review  period. 
Because  we  do  not  have  separate 
information  for  fiscal  year  1986,  we  have 
applied,  as  the  best  information 
available,  the  same  rate  to  both  the  1986 
and  1987  fiscal  years.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0.97  percent  ad 
valorem  for  the  periods  June  16, 1986 
through  June  30, 1986  and  July  1, 1986 
through  June  30, 1987. 

The  New  Zealand  government 
reduced  the  EMDTl  tax  credit  rate  to  64 
percent  for  the  tax  year  ending  March 
31, 1988.  We  preliminarily  determine,  for 
purposes  of  cash  deposits  of  estimated 
countervailing  duties,  the  benefit  to  be 
0.70  percent  ad  valorem. 

(3)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 


that  exporters  of  steel  wire  did  not  use 
them  during  the  review  period: 

a.  Sales  tax  exemptions  or  refunds; 

b.  Export  Suspensory  Loan  Scheme: 

c.  Export  marketing  assistance; 

d.  Export  Programme  Grants  Scheme 
{EPGS)/Export  Programme  Suspensory 
Loan  Scheme  (EPSLS); 

e.  Preferential  treatment  to  exporters 
in  granting  import  licenses; 

f.  Research  and  development 
incentives; 

g.  Regional  development  investment 
incentives; 

h.  Special  industrial  development 
allowances; 

i.  Export  and  development  financing 
from  the  Development  Finance 
Corporation. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  6.22  percent  ad  valorem 
for  the  period  June  16, 1986  through  June 
30, 1986  and  3.60  percent  ad  valorem  for 
the  period  July  1, 1986  through  June  30, 
1987. 

The  Department  intends  to  instruct 
the  Customs  Service  to  assess 
countervailing  duties  of  6.22  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  June  16, 1986 
and  exported  on  or  before  June  30, 1986, 
and  3.60  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  exported  on  or 
after  July  1, 1986  and  on  or  before  June 
30, 1987. 

The  Department  intends  to  instruct 
the  Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act,  of  0.70  percent  of  the 
f.o.b.  invoice  price  on  all  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  review.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  following.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 


any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.10. 

Date:  July  22, 1988. 
Jan  W.  Mares, 

Assistant  Secretary,  Import  Administration. 
(FR  Doc  88-17021  Filed  7-27-88;  8:45  am] 

BILLING  CODE  3S10-0S-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  and 
Sublimit  for  Certain  Cotton  Textile 
Products  Produced  or  Manufactured  In 
Peru 

July  25.  1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit  and  sublimit. 

EFFECTIVE  DATE:  August  1, 1988. 

Authority:  Ex.  0. 11651  of  March  3, 1972,  as 
amended:  sec.  204  of  the  Agricultural  Act  of 
1956.  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMA'nON  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 

current  limit  and  sublimit  for  Categories 
338/339  and  33&-S/339-S  are  being 
increased  for  special  carryover. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16. 
1987).  Also  see  53  FR  15724,  published 
on  May  3, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  25, 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington.  DC  20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  April  27, 1988  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Peru  and 
exported  during  the  period  which  began  on 
May  1. 1988  and  extends  through  April  30, 
1989. 

Effective  on  August  1, 1988,  the  directive  of 
April  27, 1988  is  hereby  amended  to  increase 
the  following  limit  and  sublimit,  as  provided 
under  the  provisions  of  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  Peru: 


Categofy 


338/339 


Adjusted  12-Mo  limit  '  May  1 
Apnl  30,  1969 


1988- 


550.438  dozen  o(  wtucti  not  more 
man  361.048  dozen  shall  be  m  Cat- 
egories 338-S/339-S  '' 


>  The  kmits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  April  30,  1988 

»  In  Categones  338-S/339-S,  an  TSUSA  numbers 
except  381.0220,  381.0230,  381.4010.  381.4120, 
384  0205.  384  0207.  384.0208,  384  0212,  384.0219. 
384  0220.  384.0221,  384.2806.  3842810,  3842812. 
384.2814,  384.2910.  384.2914  and  384  2915. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 
Sincerely, 
[ames  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-17010  Filed  7-27-88;  8:45  am) 

BIUJNG  CODE  3510-OR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  Amendments  to 
System  of  Records 

agency:  Department  of  the  Anny,  DOD. 
ACTION:  Notice  of  amendments  to  a 
system  of  records  subject  to  the  Privacy 
Act  of  1974.  

summary:  The  Department  of  the  Army 
is  amending  one  of  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a). 


date:  This  proposed  action  will  be 
effective  without  further  notice  on 
August  29, 1988,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  the 
record  system  manager  indentified  in 
the  record  system  notice  set  forth  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Cliff  Jones,  AS-OPS-MR,  Fort 
Huachuca,  AZ  85613-500a  telephone: 
602-538-6568,  autovon:  879-6568. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  have  been  published  in  the 
Federal  Register  as  follows: 

PR  Doc.  85-10237  (50  FR  22090)  May  29. 1985 

(Compilation) 
FR  Doc.  86-14867  (51  FR  23576)  June  30, 1986 
FR  Doc.  86-19534  (51  FR  30900)  August  29. 

1986 
FR  Doc.  86-25274  (51  FR  40479)  November  7, 

1986 
FR  Doc.  86-27580  (51  FR  44361)  December  9, 

1986 
FR  Doc.  87-8140  (52  FR  11847)  April  13,  1987 
FR  Doc.  87-11379  (52  FR  18798)  May  19, 1987 
FR  Doc.  87-15611  (52  FR  25905)  July  9, 1987 
FR  Doc.  87-19688  (52  FR  32329)  August  27. 

1987 
FR  Doc.  87-26438  (52  FR  43932)  November  17, 

1987 
FR  Doc.  88-«671  (53  FR  12971)  April  20,  1988 
FR  Doc.  88-10355  (53  FR  16575)  May  la  1988 
FR  Doc.  88-12861  (53  FR  21509)  June  8, 1988 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below,  followed  by  the  system  notice,  as 
amended,  published  in  its  entirety. 

The  proposed  amendments  are  not 
within  the  purview  of  the  provision  of  5 
U.S.C.  552a(o},  which  require  the 
submission  of  a  new  or  altered  system 
report. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
July  25. 1988. 

AMENDMENT 

A0314.09DACA 

System  Name:  Nonappropriated  Fund 
Accounts  Receivable  System  (50  FR 
22128,  May  29, 1985). 

Changes: 

Categories  of  Individuals  Covered  by 
the  System:  Delete  "past  members  of 
Officer  or  Noncommissioned  Officer 
Club  facilities".  Add  "former  members 
of  Nonappropriated  Fund 
Instrumentalities  (NAFI)". 

Authority  for  Maintenance  of  the 
System:  Delete  "Pub.  L.  216,  section  401; 
Pub.  L  784,  section  113".  Add  'E.O. 
9397". 

System  Managerfs)  and  Address: 
Delete  entire  entry  and  add  "Office  of 
Deputy  Finance  and  Accounting  for 


Operations  Management,  ATTN:  SAFM- 
FAP-N,  Stop  66,  Indianapolis,  IN  46249- 
1056". 

A031 4.090  ACA 

SYSTEM  name: 

Nonappropriated  Fund  Accounts 
Receivable  System. 

SYSTEM  location: 

Nonappropriated  fund  activities  at 

Army  installations  world-wide. 

cateoonies  of  inoiviouals  covered  by  the 
system: 

Current  and  former  members  of 
Nonappropriated  Fund  Instrumentalities 
(NAFI)  whose  accounts  show  balances 
other  than  zero;  persons  using  Post 
billeting  facilities  on  a  fee  paid  basis 
(bachelor  officer  quarters,  visitor  officer 
quarters  and  guesthouse  facilities)  and 
persons  no  longer  using  such  facilities 
whose  accounts  have  other  than  zero 
balances;  any  individual  having  a 
statement  of  account  for  the  billing 
period,  individuals  occupying 
government  housing  at  any  military 
installation;  individual  class  B  telephone 
subscribers;  members,  customers  or 
civilians  having  30  day  credit  terms  for 
"charge"  sales  and/or  dues  obligations 
to  NAF  activities;  all  persons  whose 
accounts  have  been  dishonored  by 
banking  institutions  and  their  checks 
returned  to  NAF  activities;  individuals 
who  have  cash  loans  charged  to  their 
accounts. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  s  name.  SSN,  rank,  amount 
of  charges,  billings  of  items  or  services 
furnished,  subsidiary  ledgers  containing 
detail  of  services  billed  and  paid  by 
individual;  work  order  forms,  invoice 
hstings,  monthly  receipt  vouchers,  date 
and  method  of  payment,  file  of  billings 
associated  with  returned/dishonored 
checks,  and  relevant  similar  documents, 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

31  U.S.C.  66;  10  U.S.C.  2481  and  3012,  5 
U.S.C.  5101;  and  E.O.  9397, 

PURPOSE(S): 

To  maintain  current  rosters  as 
subsidiary  records  for  accounts 
receivable  and  cash  accountability 
control:  to  provide  monthly  statements 
to  customers;  to  provide  ledger  balances 
for  activity  financial  statements;  to 
prepare  aged  listing  of  accounts 
receivable.  30,  60.  and  90  days;  to 
answer  inquiries  of  members  on  account 
status  and  specific  transactions. 


Federal  Register  /  Vol.  53.  No.  145  /  Thursday.  July  28.  1988  /  Notices 


28431 


ROUTINE  USES  Of  RECOIIOS  MMNTAINEO  IN 
THE  SYSTEM,  mCLUDmO  CATEOOMES  OF 
USERS  AND  THE  MNWOSES  OF  SUCH  USERS: 

(1)  See  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
listing  of  record  system  notices. 

(2)  Disclosure  pursuant  to  5  U.S.C. 
552a(b)  (12)  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a{f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEV1NO.  ACCESSING,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Magnetic  tapes  and/or  discs  by 
account  in  numerical  and  alphabetical 
order;  computer  hard  copy  printouts 
filed  in  binders;  copies  of  statements 
filed  in  folders. 

retriev  ability: 

By  customer  name  and  SSN. 

SAFEGUARDS: 

Records  are  maintained  in  lock-type 
cabinets  within  storage  areas  accessible 
only  to  authorized  personnel. 

retention  and  disposal: 

Destroyed  after  3  years  following 
audit  with  no  exceptions  or  irregularities 
disclosed. 

system  manager^s)  and  address: 

Office  of  Deputy  Finance  and 
Accounting  for  Operations  Management, 
ATTN:  SAFM-FAP-N,  Stop  66, 
Indianapolis,  IN  46249-1056. 

notification  procedure: 

Individuals  may  submit  written 
request  to  the  custodian  of 
nonappropriated  funds  activities  at  the 
installation  where  record  is  believed  to 
exist. 

record  access  procedures: 

Individuals  desiring  access  to  records 
pertaining  to  them  in  this  system  should 
write  to  appropriate  nonappropriated 
fund  activity  custodian,  furnishing  full 
name,  SSN,  and  account  number. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  505). 

RECORD  SOURCE  CATEGORIES: 

From  daily  transaction  registers/ 


journals  received  from  billeting  officer, 
signal  officer,  and/or  club  officers. 

EXEMPTIONS  CLAMtEO  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  88-17036  Filed  7-27-88:  8:45  am) 

BILUNG  CODE  3aiO-01-M 


Corps  of  Engineers,  Department  of 
the  Army 

[3710-KKl 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Proposed  Pueblo  de 
Cochiti  Wetf  lelds  Project,  Sandoval 
County,  NM. 

agency:  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  Foundation  seepage  form 
Cochiti  Dam  and  Lake  has  contributed 
to  the  occurrence  of  high  groundwater 
on  downstream  Cochiti  Pueblo 
agricultural  lands.  This  high 
groundwater  has  produced  saturated 
soil  and  standing  water  on  between  500 
and  800  acres  of  farmland,  which  has 
rendered  much  of  this  acreage 
unproductive.  The  objective  of  this 
project  is  to  restore  the  wetfield  lands 
owned  by  the  Cochiti  Pueblo  to  original 
dry  field  conditions  and  allow  these 
lands  to  be  returned  to  their  historical 
agricultural  use.  Structural  alternatives 
are  being  considered  to  remove  water 
form  these  fields. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Mr. 
)ames  A.  White,  Chief,  Environmental 
Section,  Albuquerque  District,  U.S. 
Army  Corps  of  Engineers,  P.O.  Box  1580. 
Albuquerque,  New  Mexico  87103-1580, 
(505)  766-3577. 

SUPPLEMENTARY  INFORMATION:  This 
DEIS  will  be  prepared  in  response  to 
Pub.  L.  100-202,  FY  1988  Energy  and 
Water  Resources  Development 
Appropriation  Act  which  directed  the 
Corps  of  Engineers  to  "implement 
studies  concerning  the  seepage  from 
Cochiti  Dam  onto  lands  of  the  Cochiti 
Indian  Pueblo  with  a  view  to  specifically 
identify  the  problem  and  formulate  an 
adequate  solution".  Further  information 
about  the  project  follows: 

1.  Proposed  Action.  A  DEIS  will  be 
prepared  to  assess  potential 
environmental  impacts  that  may  be 
associated  with  reducing  the  high 
groundwater  table  on  Cochiti  Pueblo 
farmlands  that  have  been  rendered 
unproductive  from  seepage  from  Cochiti 
Dam.  Significant  resources  which  occur 


in  the  project  area  include  man-made 
wetlands,  riparian  woodland  and 
wintering  bald  eagles.  Although  the 
potential  to  locate  significant 
archeological  sites  on  these  farmlands  is 
low  given  the  extent  of  prior 
disturbance,  the  Corp  will  assess  the 
potential  impacts  to  the  traditional 
cultural  values  ascribed  to  these  historic 
fields  in  accordance  with  the  American 
Indian  Religious  Freedom  Act  (AIRFA). 

2.  Reasonable  Alternatives.  Structural 
alternatives  under  consideration  to 
restore  dry  field  conditions  include: 

a.  Installation  of  relief  wells; 

b.  Installation  of  open  drainage 
ditches; 

c.  Installation  of  buried  collector 
system; 

d.  Installation  of  combination  of 
buried  collector  system  and  open 
drainage  ditches. 

3.  Scoping  Process.  A  notice  will  be 
circulated  to  agencies,  organizations 
and  interested  individuals  inviting  views 
and  comments  on  the  typ>e8  of  studies 
and  depth  of  analyses  which  should  be 
conducted  to  address  the  elimination  of 
wetfields  on  Cochiti  Pueblo  farmlands. 
The  Final  scope  of  Studies  for  the  DEIS 
will  then  be  determined  in  consideration 
of  the  views  submited  by  the  pubhc  and 
agencies.  Significant  issues  to  be 
analyzed  in  the  DEIS  include:  potential 
impacts  of  structural  alternatives  on 
endangered  species  (i.e.,  bald  eagle. 
American  peregrine  falcon,  whooping 
crane),  nearby  riparian  woodland  £md 
man-created  wetlands  on  Pueblo 
farmlands.  Necessary  coordination  with 
all  appropriate  environmental  agencies 
will  be  conducted  under  the  Fish  and 
Wildlife  Coordination  Act,  Endangered 
Species  Act,  and  National  Historic 
Preservation  Act. 

4.  Scoping  Meetings.  Scoping  meetings 
will  be  held  with  environmental 
agencies  and  the  Cochiti  Pueblo. 

5.  Estimated  Availability  Date  of 
DEIS.  The  DEIS  is  expected  to  be 
available  to  the  public  in  Summer  1969. 

Date:  July  13. 1988. 
Phillip  L.  Smith, 

Major.  Corps  of  Engineers,  Deputy  District 

Engineer. 

[FR  Doc.  88-17052  Filed  7-27-88:  8:45  am) 

BILLING  CODE  37KMCK-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  to 
Award  Grant  to  Institute  of  Petroleum 

agency:  Department  of  Energy. 
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action:  Notice  of  Restricted  Eligibility 
for  Grant. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b),  it  is  restricting  eligibility  for  an 
award  under  Grant  number  DE-FGOl- 
88FE61634  to  the  Institute  of  Petroleum 
in  London,  England,  for  the  third 
International  Conference  on  Stability 
and  Handling  of  Liquid  Fuels  to  be  held 
on  September  13  through  16, 1988,  in 
London. 

Scope:  Since  1983,  international 
cooperation  and  the  exchange  of 
technical  and  scientific  data  relevant  to 
the  stability  and  handling  of  liquid  fuels 
have  been  enhanced  by  these 
conferences.  The  third  conference  will 
provide  a  forum  for  approximately  200 
scientists  and  engineers  from  more  than 
two  dozen  countries  to  exchange 
information  and  ideas  on  problems 
relating  to  the  stability  and  handling  of 
liquid  fuels  derived  from  petroleum, 
shale,  and  coal.  The  majority  of  the 
papers  to  be  presented  are  on  subjects 
directly  related  to  the  concerns  of 
several  Department  of  Energy  program 
offices.  The  conference  is  considered 
critical  to  the  effective  maintenence  of 
international  cooperation  on  these 
issues. 

EligibiUty  for  the  award  is  being 
limited  to  the  Institute  of  Petroleum,  a 
non-profit  organization  based  in  London. 
The  U.K.  Ministry  of  Defense,  as  co- 
sponsor  and  official  host  of  the  year's 
conference,  selected  the  Institute  based 
on  its  international  reputation  for 
sponsoring  highly  informative 
conferences. 

The  term  of  this  grant  shall  be  from 
September  13  through  September  16, 
1988. 

The  cost  to  the  Department  of  Energy 
will  be  $7,500,  which  represents 
approximately  20  percent  of  the  total 
estimated  budget. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  Attn:  Lisa 
Jones,  MA-452.1, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Edwaid  T.  Lovett, 

Director,  Contract  Operations  Division  "A  ", 
Office  of  Procurement  Operations. 

[FR  Doc.  88-17035  Filed  7-27-88;  8:45  am] 

BtLUNO  COOE  ■4S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP88-129-002  and  CP86-163- 
0001 

Columbia  Gas  Transmission  Corp.; 
Intent  To  Prepare  an  Environmental 
Assessment  on  the  Proposed  New 
Jersey/Providence  Project  and 
Request  for  Comments  on 
Environment  Issues 

July  22. 1988. 
Proposed  Action 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  will 
prepare  an  environmental  assessment 
(EA)  on  the  facilities  proposed  in  the 
above-referenced  dockets.  A  total  of 
58.9  miles  of  18-inch-diameter  natural 
gas  pipeline  would  be  constructed  in 
Northampton  County,  Pennsylvania,  and 
Warren,  Hunterdon,  and  Morris 
Counties,  New  Jersey. 

In  the  Commission's  Order  Finding 
Additional  Projects  To  Be  Discrete  And 
Dismissing  Applications,  issued  on  June 
29, 1988,  concerning  pipeline  projects  in 
the  Northeast,  this  project  was 
determined  to  be  "discrete"  and  was 
referred  to  as  the  New  Jersey/ 
Providence  Project.*  *  Since  these 
facilities  are  located  in  a  common 
geographic  area  within  Pennsylvania 
and  New  Jersey  and  form  a  continuous 
pipeline  that  would  be  constructed 
simultaneously,  if  authorized,  the  staff 
of  the  FERC  will  study  these  facilities  in 
one  environmental  document. 

On  December  15, 1987,  Columbia  Gas 
Tranmission  Corporation  (Columbia) 
filed  an  application  (Docket  No.  CP88- 
129-000)  under  section  7(c)  of  the 
Natural  Gas  Act  to  construct  and 
operate  37.9  miles  of  12-inch-diameter 
pipeline  in  Northampton  County, 
Pennsylvania,  and  Warren,  Hunterdon, 
and  Morris  Counties,  New  Jersey. 
Columbia  also  proposes  to  construct  two 
meter  stations  in  Warren  and  Morris 
Counties  for  delivery  of  natural  gas  to 
Elizabethtown  Gas  Company 
(Elizabethtown)  and  one  meter  station 
in  Morris  County  for  delivery  of  gas  to 
New  Jersey  Natural  Gas  Company  (NJ 
Natural).  Columbia  would  use  these 
facilities  to  provide  firm  transportation 
service  of  up  to  20,000  dekatherms  (Dth) 
per  day  of  gas  and  an  interruptible 
transportation  service  of  up  to  2.200,000 
Dth  of  gas  on  an  annual  basis  to 
Elizabethtown.  Columbia  would  also 
provide  up  to  10,000  Dth  per  day  of  firm 
sales  to  NJ  Natural. 

'  A  discrete  project  is  one  which  can  be 
processed  independently  and,  if  authorized,  will  not 
adversely  impact  the  other  pending  competitive 
projects. 


NJ  Natural  and  Elizabethtown  have 
requested  that  this  service  commence  on 
July  1, 1988,  and  November  1, 1988, 
respectively,  or  as  soon  thereafter  as  the 
proposed  facilities  have  been 
constructed.  On  January  14, 1988, 
Columbia  filed  an  amendment  (Docket 
No.  CP88-129-001)  that  modified  the 
pipeline  route,  increasing  its  length  to 
38.1  miles,  and  changed  the  pipeline's 
diameter  to  16  inches.  On  April  26, 1988, 
Columbia  filed  an  amendment  (Docket 
No.  CP88-129-002)  that  modified  the 
route  for  the  project  and  would  require 
the  construction  of  approximately  39.8 
miles  of  pipeline.  Maps  A-1  through  A- 
14  show  the  location  of  these  proposed 
facilities.'  NJ  Natural  would  construct 
about  5.3  miles  of  nonjurisdictional 
pipeline  in  Morris  County,  New  Jersey, 
in  order  to  interconnect  Columbia's 
facilities  with  NJ  Natural's  distiibution 
system.  Elizabethtown's 
nonjurisdictional  facility  requirements, 
if  any,  are  not  known  at  this  time. 

On  January  14, 1988,  Columbia  filed 
an  application  (Docket  No.  CP88-163- 
000)  under  section  7(c)  of  the  Natural 
Gas  Act  to  construct  and  operate  19.1 
miles  of  16-inch-diameter  pipeline  in 
Morris  County,  New  Jersey.  Columbia 
would  also  construct  a  meter  station  on 
the  east  end  of  this  pipeline  to  deliver 
gas  to  Algonquin  Gas  Transmission 
Company  (Algonquin)  for  delivery  to 
Providence  Gas  Company  (Providence) 
in  Rhode  Island.  Maps  B-1  through  B-7 
show  the  location  of  these  facilities.* 
Columbia  would  use  these  facilities  to 
provide  firm  transportation  service  of  up 
to  40,000  Dtii  per  day  and  firm  sales 
service  of  up  to  10,000  Dtii  per  day  for 
Providence.  Providence  requested  that 
this  service  commence  on  November  1, 
1988,  or  as  soon  thereafter  as  the 
proposed  facilities  have  been 
constructed.  Providence  would  not 
require  any  new  nonjurisdictional 
facilities  to  implement  this  proposal. 
Algonquin's  facility  requirements,  if  any, 
are  not  known  at  this  time. 

A  total  of  58.9  miles  of  16-inch- 
diameter  pipeline  would  be  constructed 
by  Columbia  requiring  a  75-foot-wide 
construction  right-of-way  with  50  feet  to 


•  The  Commission  also  found  Columbia  Gas 
Transmission  Corporation's  application  in  Docket 
No.  CP88-184-000  to  be  discrete.  This  filing  is 
designed  to  replace  corroded  mainline  pipe  in 
Pennsylvania  and  will  be  analyzed  independently  in 
a  separate  EA. 

»  Maps  A-1  through  A-14  have  not  been  printed 
in  the  Federal  Ragiiter,  but  are  available  from  the 
FERCs  Division  of  Program  Management.  Public 
Reference  Section,  telephone  (202)  357-S118. 

'Maps  B-1  through  B-7  have  not  been  printed  in 
th.?  Federal  Register,  but  are  available  from  the 
FERCs  Division  of  Program  Management.  Public 
Reference  Section,  telephone  (202)  357-8118. 


be  maintained  as  permanent  right-of- 
way.  I'he  pipeline  route  includes 
crossings  of  the  Delaware  River  (about 
ai  mile  wide),  Musconetcong  River. 
South  Branch  Raritan  River  (three 
crossings),  and  Lamington  River.  The 
pipeline  would  begin  about  1.5  miles 
northeast  of  Hellertown,  Pennsylvania. 
and  head  northeast  for  about  6.5  miles 
to  the  Pennsylvania-New  Jersey  state 
line.  The  Delaware  River  would  be 
crossed  about  0.4  mile  south  of 
Carpentersville,  New  Jersey.  The 
pipeline  would  continue  heading  east 
across  open  country  for  about  3.4  miles 
until  it  joins  a  New  Jersey  Central  Power 
and  Light  Compnay  (NJCPLC)  powerline 
right-of-way  near  Warren  Glen,  New 
Jersey,  on  Musconetcong  Mountain.  The 
pipeline  then  follows  the  NjCPLC 
powerline  right-of-way  northeast  for 
about  14.2  miles  until  it  intersects  an 
abandoned  railroad  north  of  High 
Bridge,  New  Jersey.  The  pipeline 
continues  northeast  either  immediately 
adjacent  to  or  near  the  railroad  right-of- 
way  for  about  15.7  miles  and  ends  at  a 
proposed  meter  station  about  1  mile 
northeast  of  Bartley,  New  Jersey.  The 
39.8-mile  pipeline  proposed  in  Docket 
No.  CP88-129-002  would  end  at  this 
location. 

The  pipeline  proposed  in  Docket  No. 
CP88-163-O00  would  begin  at  an 
interconnection  near  milepost  38.8  at 
Bartley.  New  Jersey,  and  follow  a 
powerline  right-of-way  for  its  entire 
length  (19.1  miles)  to  the  interconnection 
with  Algonguin  west  of  the  boundary  of 
the  Troy  Meadows  Natural  Area  in 
Morris  County.  Approximately  540  acres 
would  be  disturbed  by  the  construction 
of  Columbia's  faculties  and  about  360 
acres  would  be  retained  as  permanent 
right-of-way.  NJ  Natural's 
nonjurisdictional  pipeline  would  follow 
roads  within  Morris  County  for  its  entire 
length.  Maps  B-1  and  B-2  show  the 
route  of  these  facilities. 

Environmental  Issues 

1  he  EA  will  address  the 
environmental  concerns  that  have  been 
identified  by  the  staff  and  by  individuals 
in  tneir  letters  to  the  FERC.  The 
following  issues  have  been  identified  to 
date: 
Water  Resources 

Impact  on  streams. 

Effect  on  public  and  private  water 
wells. 
Pipeline  Safety 

Safety  considerations. 

Blasting. 
Cultural  Resources 

Effect  on  Califon  and  German  Valley 
Historic  Districts. 

Delaware  Canal. 

Other  historic  properties. 
Vegetation 

Impact  on  wetlands. 
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Removal  and  disposal  of  trees. 
L.and  Use 
Eminent  domain. 
Use  of  existing  rights-of-way  (ROWS) 

for  facility  routing. 
Nearness  of  the  proposed  pipelines  to 

existing  ROWS  which  are  followed. 
Impact  on  homes  and  future 

development. 

Impact  on  septic  systems. 

Proposed  New  Jersey  Master 
Development  Plan. 

Musconetcong  Gorge  Nature  Preserve. 

Tower  Hill  Park. 

Voorhees  State  Park. 

Ken  Lockwood  Gorge  Fish  and 
Wildlife  Management  Area. 

Impact  on  nursery  operations. 
Aesthetics 

Effect  of  appearance  of  right-of-way. 

Impact  on  stone  walls. 

Impact  on  wild  and  scenic  rivers. 
Soils  and  Geology 

Restoration  of  the  right-of-way 
including  removal  of  surface  rock. 

Impact  on  limestone  formations. 

Erosion  control  and  revegetation. 

Effect  on  crops  and  farmland. 

Proximity  of  bedrock. 
Wildlife 

Impact  on  fisheries. 

Affects  on  threatened  and  endangered 
species  and  other  species. 

Alternatives,  route  modifications,  and 
specific  mitigating  measures  will  also  be 
considered  in  the  staffs  analysis.  The 
EA  will  also  address  the  environmental 
impact  resulting  from  the  construction 
and  operation  of  the  nonjurisdictional 
facilities  and  any  jurisdictional  facilities 
that  are  related  to  Columbia's  proposal. 

Comment  Procedures 

The  EA  will  be  based  on  the  staffs 
independent  analysis  of  the  proposal 
and.  together  with  the  comments 
received,  will  comprise  part  of  the 
record  to  be  considered  by  the 
Commission  in  this  proceeding.  The  EA 
will  be  sent  to  all  parties  in  this 
proceeding,  to  those  providing 
comments  in  response  to  this  notice,  to 
Federal  and  state  agencies,  to  interested 
members  of  the  public,  and  to  those 
individuals  that  have  sent  letters  to  the 
Commission. 

The  EA  may  be  offered  as  evidentiary 
material  if  an  evidentiary  hearing  is  held 
in  this  proceeding.  In  the  event  that  an 
evidentiary  hearing  is  held,  anyone  not 
previously  a  party  to  this  proceeding 
and  wishing  to  present  evidence  on 
environmental  or  other  matters  must 
first  file  with  the  Commission  a  motion 
to  intervene,  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214). 

Comments  from  Federal,  state,  and 
local  agencies  and  the  public  are 


requested  to  help  identify  significant 
issues  or  concerns  related  to  the 
proposed  action,  to  determine  the  scope 
of  the  issues  that  need  to  be  analyzed, 
and  to  identify  and  eliminate  from 
detailed  study  the  issues  which  are  not 
significant.  All  comments  on  specific 
environmental  issues  should  contain 
supporting  documentation  or  rationale. 
Written  comments  should  be  submitted 
on  or  before  August  29. 1988,  reference 
Docket  No.  CP87-129-002.  and  be 
addressed  to  the  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washmgton. 
DC  20426.  A  copy  of  the  comments 
should  also  be  sent  to  Mr.  Kenneth  Frye, 
Project  Manager,  Federal  Energy 
Regulatory  Commission,  Office  of 
Pipeline  and  Producer  Regulation, 
Environmental  Analysis  Branch,  Room 
7312,  825  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

Maps  showing  the  location  of  the 
proposed  pipeline  faciUties  have  been 
provided  to  those  on  the  distribution  list. 
Additional  information  on 
environmental  matters  concerning  the 
proposal  is  available  from  Mr.  Kenneth 
Frye.  telephone  (202)  357-8898. 

Lois  D.  Cashell, 

Acting  Secretary. 

[PR  Doc.  88-17041  Filed  7-27-88:  8:45  am) 

BILLING  CODE  6717-01-11 


I  Project  No.  5833-001 ) 

Pennsylvania  Hydroelectric 
Development  Corp^  Availat>ttity  of 
Environmental  Assessment 

)uly  25.  1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  C80  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  re\  iewed  the 
appUcation  for  minor  license  for  the 
Easfon/Raubsville  Project  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  project.  In  the  EA, 
the  Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
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at  825  North  Capitol  Street  NE., 
Washington.  DC  20426. 
Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc  88-17040  Filed  7-27-88;  8:45  am] 

BILUNG  CODE  6717-01-11 

[Docket  No.  G-3894-033,  et  al.] 

ARCO  Oil  and  Gas  Co.,  Division  of 
Atlantic  Rictifieid  Co.,  et  al^ 
Applications  for  Certificate, 
Abandonment  of  Service  and 
Amendment  of  Certificates  ' 

July  25, 1988. 

Take  notice  that  each  of  the 


applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 

Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  beforet  August 
15, 1988,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 


of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Casbell, 
Acting  Secretary. 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


Docket  No.  and  date  filed 


Applicant 


Purchasef  and  location 


G-3894-033.  D.  July  5,  1988 

G-4579-052,  F,  July  6,  1988 

G-8123-000,  F,  June  30,  1988 

G-12365-000.  D.  June  30,  1988 

CI63-342-000.  D,  July  5.  1988 

CI64-426-000,  D,  July  7,  1988 

CI64-516-000,  B,  Apr.  29.  1988 

CI65-513-001,  D,  July  7,  1988 

CI80-240-001,  D,  July  5.  1988 

-Sja^OO,  (CI70-736).  B,  June  29. 

CI88-51 5-000    (CI72-39).    B.    July    5. 

1988. 
CI88-516-000     (CI61-1766-000),      B. 

July  1,  1988. 
CI88-517-0OC  (CI81-443-001).  B,  July 

1,  1988. 


ARCO  Oil  and  Gas  Company,  Division  of  Atlantic 
Richfield  Company,  P.O.  Box  2819,  Dallas,  TX 
75221. 

OXY  USA  Inc..  P.O.  Box  300,  Tulsa,  OK  74102 

Shell  Western  E&P  Inc.,  P.O.  Box  4684,  Houston.  TX 

77210-4684. 
Amoco  Production  Company,  P.O.  Box  50879,  New 

Orleans,  LA  70150 
Mobil   Exploration   &   Producing   North   Amenca   Inc.. 

Nine   Greenway    Plaza— Suite   2700.    Houston,    TX 

77046. 
ARCO  Oil  and  Gas  Company,   Division   o(   Atlantic 

Richfield  Company 
Tenneco  Oil  Company,  P.O.  Box  2511.  Houston,  TX 

77252. 
ARCO  Oil   and  Gas  Company,   Division  of  Atlantic 

Richfield  Company. 
ARCO  Oil  and   Gas  Company,   Division  of  Atlantic 

Richfield  Company. 
Tenneco  Oil  Company _ 

Mobil  Oil  Exploration  &  Producing  Soutlieast  Inc 

ARCO  Oil   and   Gas  Company.    Division   of   Atlantic 
Richfield  Company, 
do 


Unrted  Gas  Pipe  Line  Company,  Burnell  and  North 

Pettus  Fields,  Bee,  Goliad  and  Karnes  Counties, 

Texas. 
Colorado  Interstate  Gas  Company,  Greenwood  Field, 

Morton  County,  Kansas. 
El  Paso  Natural  Gas  Company,  South  Fullerion  Plant, 

Andrews  County.  Texas. 
Columtjia    Gas    Transmission    Corporation.    Valentine 

Field.  Lafourche  Parish,  Louisiana 
Trunkline    Gas   Company,    Lakeside    Field,    Cameron 

Pansh,  Louisiana. 

El  Paso  Natural  Gas  Company,  Lancaster  Hills  Field, 

Crockett  County.  Texas. 
Panhandle   Eastern   Pipe   bne   Company,    NE    Trail 

Field,  Dewey  County,  Oklahoma. 
Natural   Gas   Pipeline  Company   of  Amenca,   Indian 

Basin  Field,  Eddy  County,  New  Mexico. 
Natural  Gas  Pipeline  Company  of  Amenca.  Burton  Flat 

Area,  Eddy  County,  New  Mexico. 
Arkia  Energy  Resources,  a  division  of  Arkia,  Inc  Hills- 
dale NE  Field,  Grant  &  Garfield  Counties.  Oklahoma 
Trunkline  Gas  Company.   OCS-G-1043,   Ship  Shoal 

293  Lease,  Ship  Shoal  274  Field,  Offshore  Louisiana 
Panhandle  Eastern  Pipe  Line  Company,  Camrick  Gas 

Area,  Texas  County,  Oklahoma. 
Panhandle    Eastern    Pipe    Line    Company.    Spooney 

(Lower  Morrow)  Field,  Ochiltree  County.  Texas 


Descrip- 
tion 


(') 

{■) 
<^) 
(') 

(") 

('•) 
(') 
(") 


UMI 


NOTES; 

Filing  Code:  A— Initial  Service;  B— Atiandonment;  C— Amendment  to  add  acreage;  D— Amendment  to  delete  acreage;  E— Total  Succession  F— Partial 
Succession. 

'  By  Partial  Assignment  dated  2-10-86.  ARCO  assigned  certain  acreage  to  Kenneth  B  Perkins. 

'  Effective   10-1-86,   Union  Texas  Petroleum  conveyed  its  interest   in  the   South   Fullerion   Plant,   Andrews  County,   Texas,   to  Shell   Western  E&P   Inc. 

'  Effective  1-21-87,  5-6-87  and  9-23-87,  Amoco  Productkin  Company  assigned  certain  acreage  to  Presidio  Energy,  Inc.,  formerly  known  as  Kaiser  Energy.  Inc 

••  All  wells  under  contract  dated  7-21-48.  have  been  plugged  and  abandoned  since  April.  1984. 

»  Additional  information  recerved  6-21-88. 

•  Effective  1-1-87,  ARCO  assigned  its  interest  in  certain  acreage  to  Hondo  Oil  and  Gas  Company. 

'Ashland  Oil  and  Refining  Company,  the  predecessorin-interest  to  TEMA  and  Tenneco  Oil  Company  sold  the  Pope  #1  well  before  TEMA  succeeded  to  the 
contract.  Therefore,  it  is  Tenneco's  intent  to  seek  complete  cancellation  of  Docket  No.  CI70-736  and  Rate  Scfiedule  No  402  since  there  are  no  wells,  or  any  acreage 
dedk:ation,  and  the  fact  that  Mesa,   an  interest  owner  in  ttie  Pope  #1    well,   sought  and  was  granted  complete  abandonment  in  Docket   No    CIB6-402 

'  By  Assignment  dated  10-5-87,  MOEPSI  assigned  all  its  interest  in  certain  acreage  to  Shell  Offshore  Inc. 

'  Effective  1-1-87,  ARCO  assigned  all  its  interest  subject  to  Rate  Schedule  No  454  to  Exxon  Company  USA. 

">  Effective  1-1-87,  ARCO  assigned  all  its  interest  subiect  to  Rate  Schedule  No.  774  to  Hondo  Oil  and  Gas  Company. 

"The  applicatksn  was  noticed  in  Docket  No.  CI88-432-000  on  May  20.  1988  (53  FR  18128)  as  a  complete  abandonment.  However  on  June  21  1988  Applcant 
requested  that  ttie  application  be  changed  from  a  complete  to  a  partial  abandonment.  Docket  No  CI88-432-000  has  been  canceled.  The  A  L  Stephenson  #l  well 
was  plugged  and  abandoned.  Effective  1-1-87,  Tenneco  assigned  certain  acreage  to  Unit  Corporation. 

'» Effective  11-1-87,  OXY  acquired  an  additional  8.3%  working  interest  in  the  Oberly  'A '  well.  Greenwood  FieW,  Morton  County.  Kansas,  from  CNG  Producing 
Company.  Effective  9-30-87,  OXY  acquired  a  100%  working  interest  in  the  Interstate  A-1  Gas  Unit  (now  called  Interstate  E-1),  Greenwood  Field  Morton  County 
Kansas,  from  Lee  Banks  and  by  U.S.  Department  of  Interior  leases. 

[FR  Doc.  88-17042  Filed  7-27-88;  8:45  ami 
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[Docket  No.  TQ88-2-46-001] 

Kentucky  West  Virginia  Gas  Co.;  Filing 

July  22, 1988. 

Take  notice  that  on  July  15, 1988, 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West)  filed  Substitute  Fourth 
Revised  Sheet  No.  41  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1.  to 
be  effective  August  1, 1988. 

Kentucky  West  states  that  the 
purpose  of  this  filing  is  to  replace  Fourth 
Revised  Sheet  No.  41  which  contained 
typographical  errors. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
29, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc  88-17043  Filed  7-27-88;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP85- 193-006 1 

North  Penn  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  22. 1988. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  July  15, 1988 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1: 
Third  Substitute  Eighty-Fifth  Revised 

Sheet  No.  PGA-1 
Second  Substitute  Eighty-Sixth  Revised 

Sheet  No.  PGA-1 
Substitute  Eighty-Seventh  Revised  Sheet 

No.  PGA-1 
Second  Substitute  Eighty-Eighth  Revised 

Sheet  No.  PGA-1 

North  Penn  states  that  the  tariff  sheets 
are  being  filed  in  compliance  with  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  June  30, 
1988,  Order  in  the  above  referenced 
docket.  North  Penn  respectfully  requests 


waiver  of  any  of  the  Commission's  Rules 
and  Regulations  as  may  be  required  to 
permit  these  tariff  sheets  to  become 
effective  as  proposed. 

Copies  of  this  filing  are  being  mailed 
to  each  of  North  Penn's  jurisdictional 
customers,  including  Corning  Natural 
Gas  Corporation,  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  July  29, 
1988.  ['rotests  will  be  considered  by  the 
Commission  in  detemining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  88-17044  Filed  7-27-88  8:45  am] 

BILUNG  COOE  6717-01-M 


I  Docket  No.  CP88-428-000] 

NRM  Operating  Co.  L.P.,  et  al.;  Petition 
for  a  Declaratory  Order 

July  25. 1988. 

Take  notice  that  on  May  27. 1988.  as 
supplemented  on  June  23, 1988,  .NRM 
Operating  Company,  LP.,  et  al. 
(Petitioners)  '  filed  a  petition  requesting 
the  Commission  to  issue  a  declaratory 
order  stating  that  it  has  no  jurisdiction 
over  certain  natural  gas  facilities  and 
related  activities  located  in  the  federal 
domain,  offshore  Texas.  Petitioners 
contend  that  the  facilities  are  gathering 
facilities  under  section  1(b)  of  the 
Natural  Gas  Act  (NGA)  and  are 
therefore  exempt  from  the  certificate 
requirements  of  section  7(c)  of  the  NGA. 

Petitioners  state  that  natural  gas  is 
produced  and  gathered  from  High  Island 
East  Addition  Lease  Blocks  A-14,  A- 
171,  A-172,  A-173,  A-178  and  A-183  and 
delivered  into  the  High  Island  Offshore 
System  (HIOS)  at  a  subsea 
interconnection  in  West  Cameron  Block 
342.  Hall-Houston  Oil  Company  is  the 
operator  of  all  production  except  Block 
A-183,  which  is  entirely  owned  and 
operated  by  Union  Pacific  Resources 


'  NRM  Operating  Compiiny.  L.P..  r.nerMark,  Inc.. 
HiiU-llouslon  Oil  Company  and  Union  Pacific 
Resources  Company. 


Company.  Block  A-183  gas  qualifies 
under  section  102(d)  of  the  Natural  Gas 
Policy  Act  of  1978;  all  other  production 
is  price  deregulated. 

Petitioners  state  that  the  facilities 
consist  of  four  4V^  to  6-inch  diameter 
flow  lines  that  are  very  short  in  length 
and  an  18.73-mile  long  12y4-inch 
diameter  delivery  line.  The  flow  lines 
tie-in  gas  produced  from  satellite  wells, 
and  the  delivery  line  carries  gas  from 
the  flow  lines  to  the  HIOS  line.  The 
facilities  operate  at  a  pressure  of 
approximately  1050  psi.  Basic 
compression,  separation  and 
dehydration  is  performed  to  the  extent 
needed  to  qualify  the  gas  for 
transmission  in  HIOS.  However. 
Petitioners  state  that  they  do  not  treat  or 
process  the  gas.  Petitioners  contend  that 
the  facilities  perform  a  gathering 
function  under  the  "primary  function" 
test  set  forth  in  Farmland  Industries, 
Inc.,  23  FERC.  \  61,063  (1983). 

Alternatively,  in  the  event  the 
Commission  concludes  that  the  facilities 
and  transactions  involved  are 
jurisdictional,  NRM  Operating 
Company,  L.P.  and  EnerMark.  Inc. 
request  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  the 
18.73-mile  delivery  line. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure.  AH  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  within  30  days 
after  publication  of  this  notice  in  the 
Federal  Register.  All  protests  will  be 
considered  by  the  Commission  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  Rule  214. 
Copies  of  the  petition  are  on  file  with 
the  Commission  and  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Doc.  88-1704"  Filed  7-27-88;  8:45  am) 

BILLING  CODE  6717-01-11 


[Docket  Nos.  RP85-177-055  and  RP85-176- 
0121 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  22.  1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 


BEST  COPY  AVAILABLE 
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Eastern)  on  July  19, 1988  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
each  of  the  following  tariff  sheets: 
First  Revised  Sheet  No.  102 
First  Revised  Sheet  No.  132 
Second  Revised  Sheet  No.  133 
First  Revised  Sheet  No.  134 
Second  Revised  Sheet  No.  137 
First  Revised  Sheet  No.  415 
First  Revised  Sheet  No.  416 
First  Revised  Sheet  No.  423 

Texas  Eastern  states  that  these  tariff 
sheets  eliminate  the  minimum 
commodity  bills  from  Rate  Schedules 
DCQ,  ACQ,  and  WS  as  required  by  the 
Commission's  April  19, 1988  "Order 
Affirming  Initial  Decisions  ",  rehearing  of 
which  was  denied  by  order  dated  June 
20, 1988.  Texas  Eastern  states  that  by 
filing  these  tariff  sheets,  it  does  not 
waive  its  rights  to  seek  judicial  review 
of  the  Commission's  April  19  Order. 

The  above  listed  tariff  sheets  are 
proposed  to  become  effective  as  of 
August  1, 1988. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional 
customers,  interested  state  commissions 
and  all  parties  of  record  in  Docket  Nos. 
RPB5-177  and  RP85-176. 

Any  person  desiring  to  heard  or  to  be 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-17045  Filed  7-27-86;  8:45  am] 

BILUNG  CODE  S717-01-M 

[Docket  No.  RE80-31-005] 

Western  Area  Power  Administration; 
Application  for  Exemption 

July  25, 1988. 

Take  notice  that  Western  Area  Power 
Administration  filed  an  application  on 
July  14, 1988  for  exemption  from 
requirements  of  Part  290  of  the  Federal 
Energy  Regulatory  Commission's  (FERC) 
regulations  concerning  collection  and 


reporting  of  cost  of  service  information 
under  section  133  of  the  Public  Utility 
Regulatory  Policies  Act.  Order  No.  48  (44 
FR  58687,  October  11. 1979).  Exemption 
is  sought  from  the  requirement  to  file  on 
or  prior  to  June  30, 1990  information  on 
the  cost  of  providing  electric  service  as 
specified  in  Subparts  B,  C,  D,  and  E  of 
Part  290. 

Copies  of  the  application  for 
exemption  are  on  file  with  FERC  and  are 
available  for  public  inspection.  FERC's 
regulations  require  that  said  utility  also 
apply  to  any  state  regulatory  authority 
having  jurisdiction  over  it  to  have  the 
application  published  in  any  official 
state  publication  in  which  electric  rate 
change  applications  are  usually  noticed. 

Any  person  desiring  to  present  written 
views,  argimients,  or  other  comments  on  • 
the  application  for  exemption  should  file 
such  information  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW.,  Washington, 
DC  20426,  on  or  before  45  days  following 
the  date  this  notice  is  pubhshed  in  the 
Federal  Register.  Within  that  45  day 
period,  such  person  must  also  serve  a 
copy  of  such  comments  on:  Mr.  Stephen 
A.  Fausett,  Assistant  Administrator  for 
Power  Management  and  O&M,  Western 
Area  Power  Administration,  P.O.  Box 
3402,  Golden,  CO  80411. 
Lois  A.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-17048  Filed  7-27-88;  8:45  am) 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  3421-3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  is  available  to  the 
public  for  review  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden;  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Levesque  at  EPA,  (202)  382-2740. 


SUPPLEMENTARY  INFORMATION: 

Office  of  Administration  Resources 
Management 

Title:  Ecological  Information 
Initiative.  (EPA  ICR  #1474). 

Abstract:  Respondents  will  be  asked 
to  identify  databases  containing 
ecological  information.  Much  of  this 
data  is  being  collected  by  States  and 
private  foundations.  The  main  product 
of  this  effort  will  be  a  clearinghouse 
identifying  existing  data  resources. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
year  per  respondent.  This  estimate 
includes  the  time  for  reviewing 
instructions,  and  completing  a 
worksheet. 

Respondents:  States,  private 
organizations,  and  businesses. 

Estimated  No.  of  Respondents:  200. 

Estimated  Total  Annual  Burden  on 
Respondents:  100  hours. 

Frequency  of  Collection:  Annually. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Carla  Levesque 

U.S.  Environmental  Protection  Agency 
Information  Policy  Branch  (PM-223) 
401  M  St.,  SW. 
Washington,  DC  20460 

and 
Nicolas  Garcia 

Office  of  Management  and  Budget 
Office  of  Information  and  Regulatory 

Affairs 
726  Jackson  Place,  NW. 
Washington,  DC  20503 
(Telephone  (202)  395-3084) 

OMB  Responses  to  Agency  FRA 
Clearance  Requests 

EPA  ICR  #1447;  Land  Disposal 
Restrictions:  Information  Requirements; 
was  disapproved  on  07/12/88. 

Dated:  July  22. 1988 
Odelia  Funke, 

Acting  Director,  Information  and  Regulatory 
Systems  Division. 

[FR  Doc.  88-17026  Filed  7-27-88:  8:45  am] 

BILUNG  CODE  8S«0-50-« 

FEDERAL  EMERGENCY  ' 

MANAGEMENT  AGENCY 

Agency  information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
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package  for  clearance  in  accordance 

with  the  Paperwork  Reduction  Act  (44 

U.S.C.  Chapter  35). 

Type:  New  collection 

Title:  National  Flood  Insurance 

Program — Community  Rating  System 
Abstract  A  plan  to  establish  a  system 
that  grades  a  community's  floodplain 
management  for  use  in  determining 
flood  insurance  rates  for  the 
community.  Communities  exercising 
floodplain  management  activities  that 
exceed  Federal  Minimum  standards 
qualify  for  lower  insurance  rates. 
Type  of  Respondents:  State  or  local 

governments 
Estimate  of  Total  Annual  Reporting  and 

Recordkeeping  Burden:  640 
Number  of  Respondents:  40 
Estimated  A  verage  Burden  Hours  Per 

Response:  15  hours 
Frequency  of  Response:  One  time 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Unda  Shiley.  (202)  646-2624,  500 
C  Street,  SW..  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Francine  Picoult, 
(202)  395-7231,  Office  of  Management 
and  Budget,  3235  NEOB,  Washington, 
DC  20503  within  two  weeks  of  this 
notice. 

Date:  )uly  20, 1988 
Wesley  C.  Moore, 

Director,  Office  of  Administrative  Support. 
|FR  Doc.  88-16984  Filed  7-27-88:8:45amJ 

BILLItMS  CODE  671S-21-M 


Privacy  Act  of  1974;  Proposed  New 
Routine  Use  of  Existing  System  of 
Records 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice  of  proposed  new  routine 
use  to  existing  system  of  records. 

SUMMARY:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974,  5  U.S.C.  552a, 
the  Federal  Emergency  Management 
Agency  gives  notice  of  a  proposed  new 
routine  use  to  be  added  to  anexisting 
system  of  records  entitled,  FEMA/FIA- 
2,  National  Flood  Insurance  Application 
and  Related  Documents  Files. 
EFFECTIVE  DATE:  The  proposed  routine 
use  shall  become  effective  August  29, 
1988  without  further  notice,  unless 
comments  necessitate  otherwise. 
ADDRESS:  Address  comments  to  the 
Federal  Emergency  Management 


Agency,  Attn:  Docket  Clerk,  Office  of 
General  Counsel,  Room  840.  500  C 
Street.  SW..  Washington.  DC  20472. 
Comments  received  will  be  available  for 
public  inspection  at  the  above  address 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday  (except  for  legal  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  M.  Keener.  FOIA/Privacy 
Specialist,  at  (202)  646-3840. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  (FEMA)  last  published  its  notice 
of  systems  of  records  on  )anuary  5, 1987 
(52  FR  324);  February  3. 1987  (52  FR 
3344);  and  March  1987  (52  FR  6875). 

The  system  identified  as  FEMA/FIA- 
2,  National  Flood  Insurance  Application 
and  Related  Documents  Files  was 
previously  published  on  November  26, 
1982,  47  FR  53492;  amended  on  October 
25, 1983.  48  FR  49376.  February  17. 1984, 
49  FR  6168;  May  13. 1985.  50  FR  20007; 
and  January  5, 1987,  52  FR  324.  A  new 
routine  use  is  proposed  to  permit  release 
of  policy  expiration  information  to 
insurance  agents,  brokers,  adjusters, 
lending  institutions  and  State  and 
Federal  agencies  and  financial 
instrumentalities  which  regulate  the 
lending  institutions,  for  carrying  out  the 
purposes  of  the  National  Flood 
Insurance  Program.  This  use  is 
compatible  with  the  purpose  for  which 
the  information  is  collected  because 
section  102(b)  of  the  Flood  Disaster 
Protection  Act  of  1973  requires  Federal 
instrumentalities  to  direct  private 
lenders,  who  are  subject  to  the 
regulatory  authority  of  the  Federal 
instrumentality,  to  require  their 
borrowers  to  purchase  flood  insurance 
in  an  amount  at  least  equal  to  the 
outstanding  principal  balance  of  the 
loan  if  the  loan  is  scured  by  improved 
real  property  located  in  an  area  of 
special  flood  hazard  in  a  community 
that  is  participating  in  the  National 
Flood  Insurance  Program.  A  concern  has 
been  expressed  that  some  lending 
institutions  are  allowing  mortgagors  of 
floodprone  property  to  let  their  flood 
insurance  lapse  before  the  end  of  their 
mortgage.  The  proposed  routine  use 
would  greatly  enhance  the  enforcement 
of  the  mandatory  flood  insurance 
requirements  for  floodprone  property  if 
flood  insurance  policy  expiration 
information  could  be  available  to  the 
Federal  regulatory  agencies  best 
equipped  to  monitor  lending  institutions. 

For  the  convenience  of  the  reader,  the 
entire  text  of  the  system  of  records 
affected  by  this  notice  is  being  printed 
in  its  entirety. 


Dated:  July  22. 1988. 
Geot^  W.  Watson. 

Acting  General  Counsel,  Office  of  General 
Counsel,  Federal  Emergency  Management 
Agency. 

FEMA/FIA-2 

SYSTEM  NAME: 

National  Flood  Insurance  Application 
and  Related  Documents  Files. 

SECURrrv  classification: 

Unclassified. 

SYSTEM  location: 

Various  offices  of  a  servicing  agent 
under  contract  to  the  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  Copies  of  some  of  the  files  a.^e 
also  provided  to  the  FEMA  Regional 
offices  when  additional  information  is 
requested  from  their  respective  offices. 

categories  of  indivkmjals  covers)  by  the 
system: 

Applicants  for  individual  flood 
insurance  and  individuals  insured. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Flood  insurance,  policy  issuances  and 
administration  records  and  claims 
adjustment  records  and  claims 
adjustment  records,  including  HUD 
Forml650  and  FEMA  Form  81-16, 
applications  for  emergency  and  regular 
flood  insurances;  FEMA  Form  81-18. 
endorsements;  FEMA  Form  81-23, 
renewal  applications;  FEMA  Form  81- 
17,  cancellation  notices;  policy 
questionnaries;  FEMA  Forms  81-40,  81- 
41,  81-41a,  81-42.  and  81-43,  notice  of 
loss;  FEMA  Form  81-42,  proof  of  loss; 
FEMA  Form  81-44,  Statement  as  to  full 
cost  of  repair  or  replacement  under  the 
replacement  cost  coverage,  subject  to 
the  terms  and  conditions  of  the 
Standard  Flood  Insurance  Policy:  FEMA 
Form  81-45,  Adjuster's  Short  Form 
Report;  FEMA  Form  81-57.  National 
Flood  Insurance  Program  Preliminary 
Report;  and  FEMA  Form  81-58,  National 
Flood  Insurance  Program  Final  Report. 
This  system  contains  the  taxpayer's 
identification  number  (which  may  be  the 
social  security  number). 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

National  Flood  Insurance  Act  of  1968 
and  the  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4001,  et  seq.;  5  U.S.C.  301, 
Reorganization  Plan  No.  3  of  1978,  and 
E.0. 12127. 

PURPOSE<S): 

For  the  purpose  of  carrying  out  the 
National  Flood  Insurance  Program  and 
verifying  nonduplication  of  benefits. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  HUCUHMNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  property  loss  reporting  bureaus, 
State  insurance  departments,  and 
insurance  companies  investigating  fraud 
or  potential  fraud  in  connection  with 
claims,  subject  to  the  approval  of  the 
Office  of  Inspector  General,  FEMA;  to 
insurance  agents,  brokers,  adjusters, 
and  lending  institutions  for  carrying  out 
the  purposes  of  the  National  Flood 
Insurance  Program;  to  Small  Business 
Administration,  the  American  Red 
Cross,  the  Fanners  Home 
Administration.  State  and  local 
government  individual  and  family  grant 
and  assistance  agencies,  including  but 
not  limited  to  the  State  of  Ohio  Disaster 
Services  Agency  and  the  Johnstown, 
Pennsylvania  Redevelopment  Authority 
for  determining  eligibility  for  benefits 
and  for  verification  of  nonduplication  of 
benefits  following  a  flooding  event  or 
disaster  to  Write- Your-Own  companies 
as  authorized  in  44  CFR  62.63  to  avoid 
duplication  of  benefits  following  a 
flooding  event  or  disaster  and  for 
carrying  out  the  purposes  of  the 
National  Flood  Insurance  Program;  to 
State  and  local  government  individual 
and  family  grant  agencies  so  as  to 
permit  such  agencies  to  assess  the 
degree  of  financial  burdens  toward 
residents  such  as  States  and  local 
government  might  reasonably  expect  to 
assume  in  the  event  of  a  flooding 
disaster,  and  to  further  the  flood 
insurance  marketing  activities  of  the 
National  Flood  Insurance  Program;  to 
State  and  local  government  individual 
and  family  grant  and  assistance 
agencies  which  furnish  to  the  Federal 
Insurance  Administration  the  names 
and  addresses  of  policyholders  for 
purposes  consistent  with  the  relocation 
projects  of  the  Federal  Insurance 
Administration  and  acquisition  projects 
under  the  National  Flood  Insurance 
Program  carried  out  pursuant  to  section 
1362  of  the  National  Flood  Insurance 
Act  of  1968,  as  amended,  and  to  State 
and  local  government  agencies  who 
provide  the  names  and  addresses  of 
policyholders  and  a  brief  general 
description  of  their  plan  for  acquiring 
and  relocating  their  flood  prone 
properties  for  review  by  the  Federal 
Insurance  Administrator  to  ensure  that 
their  State  and/or  local  government 
agency  is  engaged  in  flood  plain 
management  improved  real  property 
acquisitions  and  relocation  projects 
consistent  with  the  National  Flood 
Insurance  Program;  and,  upon  the 
approval  by  the  Federal  Insurance 
Administrator,  that  the  use  is  in 
furtherance  of  the  flood  plain 
management  and  hazard  mitigation 


goals  of  the  Agency;  to  State  and  local 
government  agencies  and  municipalities 
to  review  National  Flood  Insurance 
Program  policy  and  claim  files  to  assist 
them  in  hazard  mitigation  and  flood 
plain  management  activities  and  in 
monitoring  compliance  with  the  flood 
plain  management  measures  duly 
adopted  by  the  community;  to  State 
governments,  federal  agencies,  and 
federal  financial  instrumentalities 
responsible  for  the  supervision, 
approval,  regulation  or  insuring  of 
banks,  savings  and  loan  associations  or 
similar  institutions,  all  for  carrying  out 
the  purpose  of  the  National  Flood 
Insurance  Program. 

Routine  uses  may  include  Nos.  1.  5,  6, 
and  8  of  Appendix  A. 

DISCLOSURE  TO  CONSUMER  REPORTINO 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  SYSTEM: 

STORAGE: 

Magnetic  Tape/disc/drum  and  paper 
files. 

retrievabiuty: 

By  name  of  the  policyholders  and 
policy  number. 

SAFEGUARDS: 

Personnel  screening,  hardware  and 
software  computer  security  measures; 
paper  records  are  maintained  in  locked 
containers  and/or  room.  All  records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  non-business 
hours.  Records  are  retained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained. 

RETENTION  AND  DISPOSAL: 

Policy  records  are  kept  as  long  as 
insurance  is  desired  and  premiiuns  paid, 
and  for  an  appropriate  time  thereafter 
and  claim  records  are  kept  for  6  years 
and  3  months  after  final  action,  unless 
litigation  exists.  Disposition  of  records 
shall  be  in  accordance  with  FEMA 
Records  Maintenance  and  Disposition 
System. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Federal  Insurance  Administrator, 
Federal  Emergency  Management 
Agency.  Washington.  DC  20472. 


NOTinCATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  requests  should  be 
clearly  marked  "Privacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  include  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address. 

For  personal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification,  that  is. 
driver's  license,  employing 
organization's  identification  card,  or 
other  identification  card. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above.  The  letter  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  part  6. 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  apply  for  flood 
insurance  under  the  National  Flood 
Insurance  Program  and  individuals  who 
are  insured  under  the  program. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
[FR  Doc.  88-16983  Filed  7-27-88;  8:45  am) 

BILUNO  COOE  871*-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
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Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200147. 
Title:  Jacksonville  Port  Authority 
Terminal  Agreement. 
Parties: 

Jacksonville  Port  Authority  (JPA) 
Sea-Land  Service,  Inc.  (Sea-Land) 
Synopsis:  The  proposed  agreement 
provides  for  Sea-Land's  lease  of  a  55 
acre  parcel  of  land  and  the  buildings 
and  structures  located  on  that  parcel  in 
the  Port  of  Jacksonville  with  an  option 
to  lease  additional  acreage  upon  written 
notice  of  not  less  than  30  days  prior  to 
occupancy.  The  Agreement  also 
provides  for  Sea-Land's  preferential  use 
of  1700  linear  feet  of  berth.  The  lease, 
which  expires  October  31, 1991,  includes 
an  option  to  extend  the  initial  term  of 
the  agreement  for  up  to  three  (3) 
consecutive  five  (5)  year  terms. 

By  order  of  the  Federal  Maritime 
Commission. 
Tony  P.  Kominoth. 
Assistant  Secretary. 

Dated:  July  25. 1968. 
IFR  Doc.  88-17014  Filed  7-27-88;  8:45  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

BNB  Holding  Co.,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than  August 
19, 1988. 

A.  Federal  Reserve  Bank  of  New  York 

(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  BNB  Holding  Company,  Inc.,  New 
York,  New  York;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Broadway  National  Bank,  New  York, 
New  York. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.,  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1. 1st  Carolina  Bancshares.  Ltd., 
Charleston,  South  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  1st 
Carolina  Bank,  N.A.  (in  organization), 
Charleston,  South  Carolina. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Farmers  and  Traders  Bancshares. 
Inc.,  St.  Louis,  Missouri;  to  become  a 
bank  holding  company  by  acquiring  at 
least  80  percent  of  the  voting  shares  of 
The  Farmers  and  Traders  Bank  of 
California.  Missouri,  California, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  22, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  8^-16975  Filed  7-27-88;  8:45  am) 
BILLING  COOE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  8SN-0276] 

Drug  Export;  VS101  Kit  (For  Loading 
With  Indium  IN-111  for  Diagnostic 
Use) 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Vestar,  Inc.,  has  filed  an  appUcation 
requesting  approval  for  the  export  of  the 
human  drug  VSlOl  Kit  (for  Loading  with 
Indium  IN-111  for  Diagnostic  Use)  to 
The  Netherlands. 

ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 


under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolf  Apodaca,  Division  of  Drug 
Labeling  Compliance  (HFD-310),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8063. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendment  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Vestar,  Inc.,  650  Cliffside  Dr.,  San 
Dimas,  CA  91773,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  VSlOl  Kit  (for 
Loading  with  Indium  IN-111  for 
Diagnostic  Use),  to  The  Netherlands. 
This  radiopharmaceutical  is  useful  in 
diagnosis  of  various  tumor  types  by 
intravenous  injection  followed  by 
scanning  of  the  patient,  using  suitable 
gamma  camera  equipment.  The 
application  was  received  and  filed  in  the 
Center  for  Drug  Evaluation  and 
Research  on  July  12, 1988.  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  ap;:!;ration 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  August  8, 1968, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
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consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L.  99-660  (21  U.S.C.  3821)  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  July  20. 1988. 
Daniel  L.  Micbels, 

Director,  Office  of  Compliance,  Center  for 

Drug  Evaluation  and  Research. 

[FR  Doc.  88-17015  Filed  7-27-88;  8:45  am] 

niXING  CODE  41C(H>1-M 

[Docket  No.  88N-0275] 

Drug  Export;  Omnipaque*  (iohexol) 
Injection 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Sterling  Drug.  Inc.,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Omnipaque* 
(iohexol)  Injection  to  Canada. 
ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857.  and  to  the  contact  person 
identified  below.  Any  futiu^  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudolf  Apodaca,  Division  of  Drug 
Labeling  Compliance  (HFD-310),  Center 
For  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-295- 
8063. 

SUPPtEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 


application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Sterling  Drug.  Inc.,  90  Park  Ave..  New 
York,  NY  10016,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  drug  dmnipaque*  (iohexol) 
Injection,  to  Canada.  This  product  is  to 
be  used  as  a  water  soluble  radiographic 
contrast  medium.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  July  12, 
1988,  which  shall  be  considered  the 
filing  date  for  pmposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  August  8, 1988, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facihtate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L.  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  July  20, 1988. 
Daniel  L  Michels, 

Director.  Office  of  Compliance,  Center  for 

Drug  Evaluation  and  Research. 

(FR  Doc.  88-17016  Filed  7-27-88:  8:45  am] 

BILUNG  CODE  41SO-4>1-M 


Advisory  Committee  IMeeting; 
Cancellation 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  canceling  the 
meeting  of  the  Subcommittee  of  the 
Arthritis  Advisory  Committee  scheduled 
for  August  1, 1988.  The  meeting  was 
announced  by  notice  in  the  Federal 
Register  of  July  14, 1988  (53  FR  26672). 
FOR  FURTHER  INFORMATION  CONTACT 

David  F.  Hersey,  Centfir  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
4695 


Dated:  July  25, 1988. 
Jolin  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[PR  Doc.  88-17144  Filed  7-26-88;  3:45  pmj 

■ILUNO  CODE  41M-01-M 

Health  Care  Rnancing  Administration 

Privacy  Act  of  1974;  Report  of  New 
System 

agency:  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS). 
action:  Notice  of  new  system  of 
records. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records,  "HCFA  Medicare 
Heart  Transplant  Data  File."  HHS/ 
HCFA/BDMS  No.  09-70-0040.  We  have 
provided  background  information  about 
the  proposed  system  in  the 
"Supplementary  Information"  section 
below.  Although  the  Privacy  Act 
requires  only  that  the  "routine  uses" 
portion  of  the  system  be  published  for 
comment,  HCFA  invites  comments  on 
all  portions  of  this  notice. 
DATES:  HCFA  filed  a  new  system  report 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the  Acting 
Administrator,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (0MB),  on  July 
25, 1988.  The  new  system  of  records, 
including  routine  uses,  will  become 
effective  September  26, 1988.  unless 
HCFA  receives  comments  which  would 
necessitate  alteration  to  the  system. 
ADDRESS:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  HCFA 
Privacy  Act  Officer,  Office  of 
Management  and  Budget,  Health  Care 
Financing  Administation,  Room  G-M-1, 
East  Low  Rise,  6325  Security  Boulevard. 
Baltimore,  Maryland  21207.  Comments 
received  will  be  available  for  inspection 
at  this  location. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barton  McCann,  M.D.,  Bureau  of 
Eligibility,  Reimbursement  and 
Coverage,  Health  Care  Financing 
Administration,  Room  401.  East  High 
Rise,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207. 

SUPPLEMENTARY  INFORMATION:  HCFA 
proposes  to  initiate  a  new  system  of 
records  and  collect  data  for  that  system 
on  heart  transplants  under  the  authority 
of  section  1875  of  the  Social  Security  Act 
(42  U.S.C.  1395  U),  as  amended,  which 
authorizes  studies  "relating  to  health 
care  of  the  aged  and  disabled."  In 
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addition,  section  1874(b)  of  the  Social 
Security  Act  (42  U.S.C.  1395kk(b)) 
provides  additional  authority  to  obtain 
information  needed  to  administer  the 
Medicare  program.  HCFA  has 
determined  that  in  carefully  selected 
patients,  managed  according  to  specific 
protocols  by  experienced  medical  team& 
at  institutions  with  substantial 
commitment  to  and  experience  with  the 
procedure,  heart  transplantation  has 
resulted  in  major  increments  in  life 
expectancy  and  quality  of  life.  Data  in 
the  system  will  include  clinical 
information,  medical  history,  pre- 
tranplant  laboratory  data,  and 
complications.  These  data  will  be  used 
to  evaluate  the  criteria  for  Medicare 
coverage  of  heart  transplants,  including 
patient  selection,  facility  experience, 
and  patient  outcomes. 

The  Privacy  Act  permits  us  to  disclose 
information  without  consent  of  the 
individual  for  "routine  uses" — that  is, 
disclosure  for  purposes  that  are 
compatible  with  the  purpose  for  which 
we  collect  the  information.  The 
proposed  routine  uses  in  the  new  system 
meet  the  compatibility  critera,  since  the 
information  is  collected  for  the  purpose 
of  addressing  the  issues  of  assessing  the 
adequacy  of  care  and  linking  adverse 
outcomes  with  inadequate  care.  We 
anticipate  that  disclosure  under  the 
routine  uses  will  not  result  in  any 
unwarranted  adverse  effects  on 
personal  privacy. 

Dated:  )uly  20. 1988. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

09-70-0040 

SYSTEM  NAME: 

HCFA  Medicare  Heart  Transplant 
Data  File  HHS/HCFA/BDMS. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Health  Care  Financing 
Administration,  6325  Security 
Boulevard,  Baltimore.  Maryland  21207. 
(Contact  system  manager  for  location  of 
magnetic  computerized  records.) 

categories  of  individuals  covered  by  the 
system: 

Medicare  and  non-Medicare  heart 
transplant  recipients  and  donors. 

categories  of  RECORDS  IN  THE  SYSTEM: 

The  system  contains  individual's 
name,  health  insurance  claim  number  or 
social  security  number  (SSN), 
demographic  and  utilization  information 
under  the  Medicare  program,  and 
clinical  information  such  as  the  etiology 


of  the  heart  disease,  medical  history 
and/or  current  findings,  pre-transplant 
laboratory  data,  date  of  transplant, 
complications,  immunosuppressive 
protocol,  date  and  cause  of  death,  and 
readmissions. 

AUTHORmr  OF  MAINTENANCE  OF  THE  SYSTEM: 

Section  1875  of  the  Social  Security  Act 
(42  U.S.C.  1395  II),  as  amended. 

PURPOSE  OF  THE  SYSTEM: 

To  collect  data  on  heart  transplants  of 
Medicare  and  non-Medicare  recipients 
and  donors  in  order  to  evaluate  the 
Medicare  criteria  for  facilities,  on 
patient  selection,  heart  transplant 
facility  experience  levels,  and  patient 
outcomes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to: 

1.  The  Organ  Procurement  and 
Transplantation  Network  (OPTN), 
established  in  accordance  with  section 
372  of  the  Public  Health  Service  Act  (42 
U.S.C.  274); 

2.  A  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying,  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  an  ADP 
or  telecommunications  system 
containing  or  supporting  records  in  the 
system; 

3.  A  Congressional  office  from  the 
records  of  an  individual  in  response  to 
an  inquiry  from  the  Congressional  office 
at  the  request  of  the  individual; 

4.  To  the  Department  of  Justice,  to  e 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

a.  HHS  or  any  component  thereof;  or 

b.  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

c.  Any  HHS  employee  in  his  or  her 
individual  capacity  (when  the 
Department  of  Justice  (or  HHS  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee);  or 

d.  The  United  States  or  any  agency 
thereof  (when  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components). 

Is  a  party  to  litigation  or  has  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 


determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

5.  Organizations  deemed  qualified  by 
the  Health  Care  Financing 
Administration  to  carry  out  quality 
assessment,  medical  audits,  or 
utilization  review; 

6.  To  a  recipient  for  a  research  project, 
if  HCFA: 

a.  Determines  that  the  use  of 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained; 

b.  Determines  that  the  research 
purpose  for  which  the  disclosure  is  to  be 
made:  (1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

c.  Requires  the  recipient  to:  (1) 
Establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  allows  the 
individual  to  be  identified  at  the  earliest 
time  at  which  removal  or  destruction 
can  be  accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  makes  no  further  use  or 
disclosure  of  the  record  except:  (a)  In 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law; 

d.  Secure  a  written  statement  attesting 
to  the  recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system 

storage: 

Paper  and  magnetic  media. 

RETRIEVABILmr: 

Records  are  retrieved  by  the  Health 
Insurance  Claim  Number  or  SSN 

SAFEGUARDS- 

a.  Authorized  Users:  Agency 
employees  and  contractor  personnel 
whose  duties  require  the  use  of 
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information  in  the  system.  In  addition, 
such  agency  employees  and  contractor 
personnel  are  advised  that  the 
information  is  confidential  and  of 
criminal  sanctions  for  unauthorized 
disclosure  information. 

b.  Physical  Safeguards:  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

c.  Procedural  Safeguards:  Employees 
who  maintain  records  in  the  system  are 
instructed  to  grant  regular  access  only  to 
authorized  users.  Data  stored  in 
computers  are  accessed  through  the  use 
of  passwords  known  only  to  authorized 
personnel. 

Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records  except 
as  authorized  by  the  system  manager 
and  permitted  by  the  Privacy  Act 
Privacy  Act  language  is  in  contracts 
related  to  this  system. 

d.  Implementation  Guidelines: 
Safeguards  implemented  in  accordance 
with  all  guidelines  required  by  the 
Department  of  Health  and  Human 
Services.  Safeguards  for  automated 
records  have  been  estabUshed  in 
accordance  with  the  Department  of 
HHS'  automated  Data  Processing 
Manual.  Part  6.  "ADP  System  Security." 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  5  years  after 
the  last  action  on  the  record. 

SYSTEM  MANAOER(S)  AND  AOOKESS: 

Director,  BDMS,  Health  Care 
Financing  Administration,  l-E-9  Oak 
Meadows  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

NOTIFICATION  PROCEDURES: 

Inquires  and  requests  for  system 
records  should  be  addressed  to  the 
system  manager  at  the  address  above. 
The  requestor  must  specify  the  health 
insurance  claim  number  or  SSN. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notiflcation  procedure. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought. 
(These  procediires  are  in  accordance 
with  HHS  Regulations  (45  CFR 
5b.5(a){2).) 

CONTESTING  RECORD  PROCtOORCS: 

Contact  the  system  manager  named 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  it  (e.g.,  why  it  is  inacoirate, 
irrelevant,  incomplete,  or  not  current). 
(These  procedures  are  in  accordance 
with  HHS  Regulations  (45  CFR  5b.7).) 


RECORDS  SOURCE  CATEOORIES: 

HCFA  obtains  the  identifying 
information  in  this  system  from  the 
hospital  records  or  directly  from  the 
individuals.  In  addition  to  these  hospital 
records,  other  information  will  be 
obtained  from  interviews  with  the 
patients  and  caregivers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
[FR  Doc.  86-16976  Filed  7-Z7-88;  8:45  am] 
SnUMG  CODE  4iaO-(D-M 


Office  of  Human  Development 
Services 

[Program  Announcement  No.  13612-092] 

Administration  for  Native  American^ 
Availability  of  Financial  Assistance 

agency:  Administration  for  Native 
Americans  (ANA),  Office  of  Human 
Development  Services  (OHDS).  HHS. 
action:  Announcement  of  availability  of 
competitive  financial  assistance  for 
Alaskan  Native  social  and  economic 
development  projects. 

summary:  The  Administration  for 
Native  Americans  announces  the 
availability  of  fiscal  year  1989  funds  for 
social  and  economic  development 
projects.  Financial  assistance  provided 
by  ANA  is  designed  to  strengthen  the 
self-sufficiency  of  Alaskan  Natives 
through  the  support  of  both  social  and 
economic  development  projects  and  the 
strengthening  of  local  governance 
capabilities. 

DATES:  The  closing  dates  for  receipt  of 
applications  are  December  9, 1988  and 
May  5, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  George  (206]  442-0992  or  Robert 
Kreidler  (206)  442-8113.  Administration 
for  Native  Americans,  Office  of  Human 
Development  Services.  Department  of 
Health  and  Human  Services,  2901  3rd 
Avenue,  Mail  Stop  411,  Seattle.  WA 
98121. 
SUPPLEMENTARY  INFORMATION: 

A.  Introduction  and  Program  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
availability  of  financial  assistance  to 
promote  self-sufficiency  for  Alaskan 
Natives  through  support  of  local 
governance,  as  well  as  social  and 
economic  development  projects.  Funds 
will  be  awarded  under  section  803  of  the 
native  American  Programs  Act  of  1974, 
as  amended.  Pub.  L  93-644,  Stat  2324. 
42  U.S.C.  2991b. 

Proposed  projects  will  be  reviewed  on 
a  competitive  basis  against  the 


evaluation  criteria  in  this 
announcement. 

The  purpose  of  the  financial 
assistance  provided  by  the 
Administration  for  Native  Americans 
(ANA)  under  the  Native  American 
Programs  Act  (the  Act)  is  to  promote 
social  and  economic  self-suffidency  for 
American  Indians,  Alaskan  Natives, 
Native  Hawaiians,  and  Native  American 
Pacific  Islanders  (American  Samoan 
Natives  and  indigenous  peoples  of 
Guam  and  the  Commonwealth  of  the 
Northern  Mariana  Islands). 

ANA  believes  that  responsibility  for 
achieving  self-suffidency  rests  with  the 
governing  bodies  of  Indian  tribes  and 
Alaskan  Native  villages  and  in  the 
leadership  of  Native  American  groups. 
The  development  of  self-sufficiency 
requires  strengthening  governmental 
responsibilities,  economic  progress,  and 
improvement  of  social  systems  which 
project  and  enhance  the  health  and 
well-being  of  individuals,  families  and 
communities. 

Achievement  of  self-suffidency  is 
based  on  the  community's  ability  to 
plan,  organize,  and  direct  resources  in  a 
comprehensive  manner  to  achieve  long- 
range  community  goals.  ANA  bases  its 
program  and  policy  initiatives  on  the 
following  three  program  goals: 

(1)  Governance:To  assist  tribal  and 
village  governments,  Native  American 
institutions,  and  local  leadership  to 
exercise  local  control  and  dedsion- 
making  over  their  resources. 

(2)  Economic  Development  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  will  provide  jobs,  promote 
economic  well-being,  and  reduce 
dependency  on  public  funds  and  social 
services. 

(3)  Social  Development  To  support 
local  access  to.  control  of,  and 
coordination  of  services  and  programs 
which  safeguard  the  health  and  well- 
being  of  people,  and  which  are  essential 
to  a  thriving  and  self-sufficient 
community. 

To  accompHsh  these  goals,  ANA 
supports  tribal  and  village  governments 
and  other  Native  American 
organizations  in  the  development  and 
implementation  of  community-based, 
long-term  governance  and  social  and 
economic  development  strategies 
(SEDS)  aimed  at  promoting  the  self- 
sufficiency  of  their  own  communities. 
This  approach  is  based  on  two 
fundamental  principles: 

(1)  The  local  community  and  its 
leadership  are  responsible  for 
determining  their  own  goals,  setting 
priorities,  and  planning  and 
implementing  programs  aimed  at 


achieving  those  goals;  the  unique  mix  of 
socio-economic,  poUtical,  and  cultural 
factors  involved  in  each  community 
makes  such  self-determination 
necessary;  the  local  community  is  in  the 
best  position  to  apply  its  own  cultural, 
political,  and  socio-economic  values  in 
deciding  on  long-term  strategies  and 
programs. 

(2)  Economic  and  social  development 
are  interrelated,  and  development  in  one 
area  should  be  balanced  with 
development  in  the  other  in  order  to 
enhance  self-sufficiency.  Without  a 
careful  balance  of  the  two,  the 
community's  development  efforts  may 
be  jeopardized.  Expansion  of  social 
services,  without  providing 
opportunities  for  employment  and 
economic  development,  may  lead  to 
greater  dependency.  Conversely, 
inadequate  social  services  can  seriously 
impede  productivity  and  economic 
development. 

B.  Proposed  Projects  to  be  Funded 

The  fundamental  task  which  Native 
American  communities  face  is 
developing  enduring  social  and 
economic  strategies  in  keeping  with 
local  goals,  resources,  and  cultural 
values.  ANA  is  interested  in  assisting 
local  communities  in  the  implementation 
of  projects  that  are  a  part  of  long-range 
strategies  to  achieve  social  and 
economic  self-sufficiency.  ANA  expects 
its  applicants  to  have  undertaken  a  long- 
range  planning  process  that  addresses 
the  community's  development  and 
encourages  social  and  economic  growth 
for  the  community.  Such  long-range 
planning  must  consider  the  maximum 
use  of  available  resources,  directing 
those  resources  at  opportunities  and 
addressing  issues  that  hinder  progress. 

ANA  encourages  applicants  to 
consider  innovative  approaches  to 
achieve  the  specific  governance  and 
social  and  economic  goals  of  the 
community,  and  to  use  non-ANA 
resources  including  human,  natural,  and 
financial  ones  to  strengthen  and 
broaden  the  proposed  project's  impact 
in  the  community. 

All  projects  funded  by  ANA  must  be 
complete,  self-sustaining  or  supported 
with  other  than  ANA  funds  at  the  end  of 
the  project  period.  ANA's  fimding  of 
specific  projects  is  not  for  those 
programs  which  operate  indeHnitely  or 
have  need  for  ANA  funding  on  a 
recurring  basis. 

Goal  1:  Covemance.  Effective 
governance  is  a  necessary  foundation 
and  condition  for  social  and  economic 
development  of  Indian  tribes,  Alaskan 
Native  villages  and  Native  American 
groups.  Efforts  to  achieve  elective 
governance  include:  (1)  Strengthening 
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the  effectiveness  of  tribal  and  village 
governments;  (2)  increasing  the  ability  of 
tribes,  villages  and  Native  Americans 
groups  and  organizations  to  plan, 
develop,  and  administer  a 
comprehensive  program  supportive  of 
community  social  and  ecomonic  self- 
sufficiency;  and  (3)  increasing 
awareness  of  the  legal  rights  and 
benefits  to  which  Native  Americans  are 
entitled,  either  by  virtue  of  treaties,  the 
Federal  trust  relationship,  legislative 
authority,  or  as  citizens  of  the  United 
States. 

Under  the  governance  goal,  ANA 
strongly  encourages  tribal  and  village 
ciiuncils  and  other  governing  bodies  to 
strengthen  and  streamline  their 
institutional  management  in  order  to 
develop  and  implement  social  and 
economic  development  strategies  and  to 
improve  the  day-to-day  management  of 
programs.  By  improving  such 
capabilities,  Indian  Tribes,  Alaskan 
Native  villages  and  Native  American 
groups  can  better  define  and  achieve  the 
goals  of  their  people  and  promote 
greater  efficiency  and  effectiveness  in 
the  use  of  available  resources. 

Goal  2:  Economic  Development. 
Effective  economic  development  is  the 
long-term  mobilization  and  management 
of  economic  resources  to  achieve  a 
diversified  economy  characterized  by 
widespread  distribution  of  economic 
resources,  services,  and  benefits; 
participation  of  community  members  in 
the  productive  activities  and  economic 
investments  of  the  commimity;  and 
pursuit  of  economic  interests  in  ways 
that  balance  economic  gain  with  social 
development. 

Goal  3:  Social  Development.  Effective 
social  development  is  the  mobilization 
and  management  of  resources  for  the 
social  benefit  of  community  members, 
and  involves  the  establishment  of 
institutions,  systems,  and  practices  that 
contribute  to  the  social  environment 
desired  by  the  community.  This  includes 
the  development  of,  access  to,  and  local 
control  over  the  institutions  that  protect 
the  health  and  welfare  of  individuals 
and  families,  and  preserve  the  values, 
language,  and  culture  of  the  community. 

Building  on  the  foundation  of  strong 
local  governance,  ANA  expects  tribal 
and  village  governments  and  other 
Native  American  organizations  to  move 
toward  coordinated  and  balanced 
development  and  implementation  of 
social  and  economic  development 
strategies.  These  interrelated  strategies 
should  coordinate  and  direct  all 
resources  (Federal  and  non-Federal 
toward  locally  determined  priorities, 
and  affect  the  community  and  its 
members  in  ways  that  promote  greater 
economic  and  social  self-sufficiency.  In 


addition,  these  strategies  should  provide 
an  independent  source  of  revenue  to  the 
community  which  will  assist  the 
applicant  in  decreasing  dependency  on 

public  funds. 

Alaska  Initiative 

Based  on  the  three  ANA  goals,  in 
Fiscal  Year  1984,  ANA  implemented  a 
special  Alaska  social  and  economic 
development  initiative.  The  purpose  of 
this  special  effort  was  to  provide 
financial  assistance  at  the  village  level 
or  for  village-specific  projects  aimed  at 
improving  a  village's  social  and 
economic  development.  This  program 
announcement  continues  to  implement 
this  initiative.  ANA  sees  both  the  non- 
profit and  for-profit  corporations  in 
Alaska  as  being  able  to  play  an 
important  supportive  role  in  assisting 
individual  villages  to  develop  and 
implement  their  own  locally  determined 
strategies  which  take  advantage  of  the 
opportunities  afforded  to  Alaskan 
Natives  under  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA),  Pub.  L  92-20Z 

Examples  of  the  types  of  projects  that 
ANA  is  seeking  to  fund  include,  but  are 
not  limited  to,  projects  that  will: 

Governance: 

•  Initiate  a  demonstration  program  at 
a  regional  level  to  allow  Native  people 
to  become  involved  in  developing 
strategies  to  maintain  and  develop  their 
economic  subsistence  base. 

•  Assist  in  developing  land  use 
capabilities  and  develop  skills  in  the 
areas  of  land  and  natural  resource 
management  including  resource 
assessment  and  development,  as  well  as 
potential  impacts  upon  the  environment 
and  the  subsistence  ecology. 

•  Assist  village  consortia  in  the 
development  of  tribal  constitutions, 
codes,  and  court  systems. 

•  Develop  agreements  between  the 
State  and  villages  that  transfer 
programs,  jurisdictions,  and/or  control 
to  Native  entities. 

•  Strengthen  village  government 
control  of  land  management,  including 
land  protection. 

•  Develop  tribal  courts,  adoption 
codes,  and/or  related  comprehensive 
children's  codes. 

•  Assist  in  status  clarification  for 
traditional  councils. 

•  Initiate  village  level  mergers 
between  village  council  and  village 
corporations. 

•  Develop  Regional  IRAs  (Indian 
Reorganization  Act  of  1934)  and  village 
consortia,  in  order  to  maximize  tribal 
government  resources,  i.e.,  to  develop 
model  codes,  or  tribal  coiurt  systems. 

Economic  Development: 
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•  Assist  villages  to  develop 
businesses  and  industries  which  (1)  use 
local  materials.  (2)  create  jobs  for 
Alaskan  Natives.  (3)  are  capable  of  high 
productivity  at  a  small  scale  of 
operation,  and  (4)  complement 
traditional  and  necessary  seasonal 
activities. 

•  Substantially  increase  and 
strengthen  efforts  to  establish  and 
improve  the  village  and  regional 
infrastructure  and  the  capabilities  to 
develop  and  manage  resources  in  a 
highly  competitive  cash-economy 
system. 

•  Assist  villages  or  consortia  of 
villages  in  developing  subsistence 
compatible  industries  that  will  retain 
local  dollars  invillages,  reducing 
dependency  on  State  and  Federal 
subsidies. 

•  Assist  in  new  or  expanded  Native 
businesses. 

•  Assist  villages  in  labor  export,  i.e.. 
people  leaving  the  local  communities  for 
seasonal  work  and  returning  to  their 
communities. 

Social  Development: 

•  Assist  villages  in  developing  the 
service  sector. 

•  Assist  in  developing  training  and 
education  programs  for  those  jobs  in 
education,  government,  and  health 
usually  found  in  local  communities  and 
also  to  work  with  the  various  agencies 
to  encourage  job  replacement  of  non- 
Natives  by  Natives. 

•  Coordinate  land  use  planning  with 
village  corporations  and  city 
government. 

•  Develop  local  control  of  planning 
and  delivery  of  social  services. 

•  Develop  new  service  programs 
established  with  ANA  funds  and  funded 
for  continued  operation  by  local 
communities  or  the  private  sector. 

•  Develop  or  coordinate  activities 
with  State-funded  projects,  in 
decreasing  the  incidences  of  child  abuse 
and  neglect,  or  fetal  alcohol  syndrome, 
or  Native  suicides. 

•  Assist  in  obtaining  licenses  to 
provide  housing  or  related  services  for 
State  or  local  governments. 

•  Assist  in  increasing  the  number  of 
Native  adoptions,  or  Native  children 
returning  home  from  foster  care. 

•  Assist  in  respite  care  for  family 
caretakers. 

C.  Eligible  Applicants 

The  following  are  eligible  to  apply  for 
a  grant  award  under  this  program 
announcement: 

•  Alaskan  Native  villages  as  defined 
in  the  Alaska  Native  Claims  Settlement 
Act  and/or  non-profit  village  consortia. 


•  Nonprofit  Alaskan  Native  Regional 
Associations  in  Alaska  with  village 
specific  projects. 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects. 

•  Current  ANA  grantees  in  Alaska 
funded  under  section  803  of  the  Native 
American  Program  Act  with  a  project 
period  ending  in  Fiscal  Year  1989. 

•  Alaskan  Native  Indian  communities 
as  recognized  by  the  Bureau  of  Indian 
Affairs. 

Although  for-profit  Regional 
Corporations  established  under  ANCSA 
are  not  eligible  applicants,  individual 
villages  and  Indian  communities  are 
encouraged  to  use  the  for-profit 
corporations  as  subcontractors  and  to 
collaborate  with  them  in  joint-venture 
projects  for  promoting  social  and 
economic  self-sufficiency.  ANA 
encourages  the  for-profit  corporations  to 
assist  the  villages  in  developing 
applications  and  to  participate  as 
subcontractors  in  the  project. 

D.  Available  Funds 

Approximately  $1.5  miUion  of 
financial  assistance  is  available  under 
this  program  announcement. 

Funding  Guidance:  ANA  plans  to 
award  approximately  15-18  grants.  For 
individual  village  projects,  the  funding 
level  will  be  up  to  $100,000;  for  regional 
nonprofit  and  village  consortia,  the 
funding  level  is  up  to  $150,000. 
commensurate  with  approved  multi- 
village  objectives.  For  multi-year 
projects,  the  funding  range  for  Fiscal 
Years  1990  and  1991  will  be  the  same. 

Each  applicant  is  eligible  to  receive  no 
more  than  one  grant  award  under  this 
announcment. 

E.  Multi-Year  Projects 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project,  one  extending  more  than  12 
months,  affords  grantees  the  opportunity 
to  undertake  more  complex  and  in-depth 
projects  than  can  be  completed  in  one 
year.  Applicants  are  encouraged  to 
develop  multi-year  projects.  However, 
applicants  should  note  that  a  multi-year 
project  is  a  project  on  a  single  theme 
that  requires  more  than  12  months  to 
complete.  It  is  not  a  series  of  unrelated 
projects  presented  in  chronological 
order  over  a  three  year  period.  It  should 
also  be  noted  that  funding  after  the  first 
budget  period  of  a  multi-year  project 
will  be  non-competitive. 

The  budget  period  for  each  multi-year 
project  grant  will  be  12  months.  The 
non-competitive  funding  for  the  second 
and  third  year  will  depend  upon  the 
grantee's  progress  in  achieving  the 
objectives  of  the  project  according  to  the 
approved  work  plan,  the  availability  of 


Federal  funds,  ANA's  continued  belief 
that  the  project  is  in  the  public  interest, 
and  compliance  with  applicable 
statutory,  regulatory  and  grant 
requirements. 

F.  Grantee  Share  of  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project,  which  may  be  cash  or  in-kind 
contributions.  The  total  approved  cost  of 
the  project  is  the  sum  of  the  Federal 
share  and  the  non-Federal  share.  The 
method  to  compute  the  non-Federal 
share  is  shown  in  the  Application  Kit. 
An  itemized  budget  detailing  the 
applicant's  non-Federal  share  and  its 
source  must  be  included  in  the 
application.  A  request  for  a  waiver  of 
the  non-Federal  share  requirement  may 
be  submitted  in  acordance  with  Section 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

G.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

H.  The  Application  Process 

A  va liability  of  Application  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  application 
requirements  are  approved  under  0MB 
Control  No.  0980-0016.  The  application 
kits  containing  the  necessary  forms  may 
be  obtained  from: 

Administration  for  Native  Americans, 
Office  of  Human  Development 
Services.  DHHS.  2901  3rd  Avenue, 
Mail  Stop  411,  Seattle,  WA  98121 
Attention:  No.  13612-892.  (206)  442-0992 
Attention:  13612-892. 

Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  application,  including  all 
attachments,  must  be  hand  delivered  or 
mailed  to: 

Department  of  Health  and  Human 
Services.  Office  of  Human 
Development  Services.  Discretionary 
Grants  Management  Branch,  290  3rd 
Avenue.  Mail  Stop  414,  Seattle,  WA 
98121. 
Attention:  ANA  13612-892. 

Do  Not  Submit  the  Application  to 
Washington,  DC 

The  application  shall  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  tribe  or  organization  and  to 
assume  the  appHcant's  obligations  under 
the  terms  and  conditions  of  the  grant 
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award,  including  Native  American 
Program  statutory  and  regulatory 
requirements. 

Application  Consideration 

The  Commissioner  of  the 
Administration  for  Native  Americans 
determines  the  final  action  to  be  taken 
with  respect  to  each  grant  application 
received  under  this  announcement. 

The  following  points  should  be  taken 
into  consideration  by  ail  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  An  independent  review  panel 
evaluates  each  application  against  the 
published  criteria.  The  results  of  this 
review  assist  the  Commissioner  in 
making  final  funding  decisions. 

•  The  Commissioner's  decision  also 
takes  into  account  the  comments  of  the 
ANA  staff,  State  and  Federal  agencies 
having  performance  related  information, 
and  other  interested  parties. 

•  The  Commissioner  makes  grants 
awards  consistent  with  the  purpose  of 
the  Act,  all  relevant  statutory  and 
regulatory  requirements,  this  Program 
Announcement,  and  the  availability  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  will  be  notified 
in  writing  within  approximately  120 
days  of  the  closing  date.  Successful 
applicants  are  notified  through  an 
official  Financial  Assistance  Award 
(FAA).  The  award  will  state  the  amount 
of  Federal  funds  awarded,  the  purpose 
of  the  grant,  the  terms  and  conditions  of 
the  grant  award,  the  effective  date  of  the 
award,  the  project  period,  the  budget 
period,  and  the  amount  of  the  non- 
Federal  matching  share  equipment. 

I.  Review  Process  and  Criteria 

Applications  submitted  in  a  timely 
manner  under  this  program 
announcement  will  undergo  a  pre- 
review  to  determine: 

•  that  the  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicant 
Section  of  this  announcement; 

■  that  the  application  proposes 
project  objectives  which  are  responsive 
to  the  Program  Announcement;  and 

•  that  the  application  materials 
submitted  are  sufficient  to  allow  the 
panel  to  undertake  an  in-depth 
evaluation.  All  required  materials  and 


forms  are  listed  in  the  Grant  AppHcation 
Checklist  in  the  Application  Kit. 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by 
an  independent  review  panel  on  the 
basis  of  five  evaluation  criteria.  These 
criteria  are  used  to  evaluate  the  quality 
of  a  proposed  project  and  to  determine 
its  likelihood  of  success.  A  proposed 
project  should  reflect  the  purposes  of 
ANA's  SEDS  philosophy  and  program 
goals  (as  described  under  Introduction 
and  Program  Purpose  of  this 
announcement)  and  increase  the 
probability  of  greater  self-sufficiency  for 
a  specific  tribe  or  Native  American 
community.  The  five  programmatic  and 
management  criteria  are  closely  related 
to  each  other  and  are  considered  in 
judging  the  overall  quality  of  an 
application.  Points  will  be  given  only 
applications  which  are  responsive  to 
this  announcement  and  these  criteria. 
The  five  evaluation  criteria  are: 

(1)  Long-Range  Goals  and  Available 
Resources.  (15  points] 

[a]  The  application  presents  long- 
range  goals,  within  the  context  of  the 
conununity's  comprehensive  social  and 
economic  development  goals,  which  are 
the  proposed  project  addresses. 
(Inclusion  of  the  community's  entire 
development  plan  is  not  necessary.) 

(b)  Available  resources  (other  than 
ANA]  which  will  assist  and  be 
coordinated  with  the  project  are 
described.  These  resources  may  be 
human,  natural  or  financial  in  nature, 
including  other  Federal  and  non-Federal 
resources. 

(2)  Capabilities  and  Qualifications. 
(10  points] 

Resumes  or  position  descriptions  of 
key  personnel,  including  those  of 
consultants,  are  included.  Resumes 
indicate  that  the  staff  are  qualified  to 
carry  out  the  project  activities  and  that 
overall  quality  project  management  is 
assured. 

(3)  Project  Objectives  and  Activities. 
(45  points] 

The  application  proposes  specific 
project  objectives  and  activities  and 
activities.  The  objective  work  plan  is 
presented  in  annual  increments  for  all 
project  objectives  and  activities  and 
demonstrates  that  these  objectives  and 
activities: 

•  Are  measurable  and  quantifiable: 

•  Are  based  on  a  fully  described  and 
locally  determined  balanced  strategy  for 
governance  and  for  social  and  economic 
development; 

•  clearly  address  the  community's 
long  range  goals; 

•  can  be  accomplished  with  available 
or  expected  resources  during  the 
proposed  project  period; 


•  indicate  when  the  objective  and 
major  activities  under  each  objective 
will  be  accomplished;  and 

•  specify  who  will  accomplish  the 
activities  under  each  objective. 

(4)  Results  or  Benefits  Expected.  (20 
points) 

The  proposed  project  will  result  in 
specific,  measurable  outcomes  which 
will  clearly  contribute  to  the  overall 
development  of  the  community  and  its 
members.  The  specific  information 
provided  on  expected  outcomes  is  the 
basis  upon  which  the  outcomes  can  be 
evaluated  at  end  of  the  project. 

(5)  Budget.  (10  points) 

The  budget  fully  explains  and  justifies 
the  line  items  in  the  budget  categories  in 
Part  III,  Section  B  of  the  Budget 
Information.  Sufficient  detail  is  included 
to  facilitate  determination  of 
allowability,  relevance  to  the  project, 
and  cost  benefits  for  the  entire  length  of 
the  proposed  project. 

}.  Guidance  to  Applicants 

The  following  policies,  pointers,  and 
instructions  are  provided  to  assist 
applicants  in  developing  a  competitive 
appUcation. 

(1)  Program  Guidance 

•  Community  Coordination:  ANA 
supports  the  concept  that  the  key  to 
balanced  socio-economic  development 
is  the  local  village.  ANA  encourages 
Native  village  governments  to 
coordinate  their  local  plans  with  other 
village  entities,  if  any.  and  especially  the 
city  government  and  the  village 
corporation.  In  addition,  villages  are 
encouraged  to  make  maximum  use  of 
regional  nonprotit  resources,  including 
village-to-regional  corporation 
subcontracts. 

•  ANA  reviewers  of  applications 
have  indicated  they  are  better  able  to 
judge  the  feasibility  and  practicality  of  a 
proposed  economic  development  project 
when  the  applicant  has  utilized  a 
business  plan  to  discuss  the  project. 
ANA  has  included  sample  business 
plans  in  the  application  kit.  It  is  strongly 
suggested  that  an  applicant  use  these  as 
a  guide  in  the  development  of  an 
application.  The  more  information  given 
a  review  panel  on  a  proposed  business 
project,  the  better  able  it  is  to  evaluate 
the  potential  for  success. 

•  ANA  does  not  fund  on  the  basis  of 
need.  ANA  funds  projects  presenting  the 
strongest  prospects  for  fuinUing  a 
community's  governance,  social  or 
economic  development. 

•  In  discussing  the  problems  or  needs 
of  the  community  being  addressed  in  the 
application,  sufficient  background  and/ 
or  history  of  the  community  should  be 
included  to  ensure  that  the  feasibility  of 
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the  proposed  project  will  be  understood 
by  reviewers. 

•  The  project  proposal  must  clearly 
identify  in  measurable  terms  the 
expected  results  of  the  project  and  its 
positive  and  continuing  impact  on  the 
community. 

•  In  the  Part  IV,  Section  A  of  the 
application  package,  Resources 
Available  to  the  Proposed  Project,  the 
applicant  should  address  any  specific 
financial  circumstances  which  may 
impact  on  the  project,  such  as  any 
monetary  or  land  settlements  made  to 
the  applicant  and  any  restrictions  to 
those  settlements,  and  explain  the 
specific  reasons  it  is  seeking  ANA 
funds,  particularly  if  the  applicant 
apparently  has  other  resources  to 
support  the  proposed  project  and 
chooses  not  to  use  them. 

•  Supporting  documentation  or  other 
testimonies  from  concerned  interests 
other  than  the  applicant  may  be  used  to 
provide  support  for  the  feasibility  of  the 
project. 

(2)  Technical  Guidance 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  ANA  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page.  This  allows  for  easy 
reference  during  the  review  process. 
Simple  tabbing  of  the  sections  of  the 
application  is  also  helpful  to  the 
reviewers. 

•  Two  copies  of  the  application  plus 
the  original  are  required. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  and  score  the 
application  prior  to  its  submission  in 
order  to  gain  a  better  sense  of  their 
application's  quality  and  potential 
competitiveness. 

•  For  purposes  of  developing  an 
application,  applicants  should  plan  for  a 
project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  ANA  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  ANA  will  accept  only  one 
application  from  any  one  applicant.  If  an 
eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 

•  An  application  from  a  Federally 
recognized  tribe  must  be  from  the 
ooveming  body. 

•  The  Cover  Page  (included  in  the  Kit) 
should  be  the  first  page  of  an 
application. 


•  The  Approach  page  (Section  B,  Part 
IV)  for  each  objective  proposed  should 
be  of  sufficient  detail  to  become  a  daily 
or  weekly  staff  guide  of  responsibilities 
should  the  applicant  be  funded. 

•  If  a  profit  making  venture  is  being 
proposed,  revenue  must  be  reinvensted 
in  the  business  in  order  to  decrease  or 
eliminate  ANA's  future  participation. 
Such  revenue  must  be  reported  as 
general  program  income  and  used  in 
accordance  as  general  program  income 
and  used  in  accordance  with  the 
deduction  alternative.  (See  45  CFR  Part 
74.42(c).) 

•  Applicants  proposing  multi-year 
projects  must  fully  describe  annual 
project  objectives  and  activities. 
Separate  Objective  Work  Plans  (OWP) 
must  be  presented  for  each  project  year 
and  a  separate  itemized  budget  of  the 
Federal  and  non-Federal  costs  of  the 
project  for  each  budget  period  must  be 
included. 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-frame  of  the 
project  (i.e.  why  the  project  needs 
multiple  years  to  complete)  and  describe 
the  results  to  be  achieved  by  the  end  of 
each  budget  period  of  the  projected 
period. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  cover 
page  of  the  Form  424,  Block  16,  not  the 
length  of  the  first  budget  period.  In  cases 
where  the  applicant's  contents  propose 
one  length  of  project  period  and  the 
Form  424  cover  page  specifies  a 
conflicting  length  of  project  peirod,  ANA 
will  consider  the  project  period  specified 
on  the  Form  424  as  the  governing  one. 

•  Village  governments  without 
established  accounting  systems  must 
arrange  for  qualified,  acceptable 
accounting  services  prior  to  release  of 
grant  funds. 

Note:  Subpart  H.  45  CFR  Part  74  describes 
those  elements  of  a  generally  acceptable 
accounting  system  for  Federal  grantees.  The 
Tinancial  management  standards  in  Subpart 
H  require: 

(1)  Accurate,  current  and  complete 
disclosure; 

(2)  Records  which  show  source  and 
application  of  funds; 

(3)  Effective  control  and 
accountability  of  funds  and  property: 

(4)  Comparison  of  actual  and 
budgeted  amounts; 

(5)  Procedures  to  minimize  time 
lapsing  between  transfer  and 
disbursement  of  funds; 

(6)  Procedures  to  determine 
allowability  and  pllnrating  of  funds; 

(7)  Accounting  records  with  source 
documentation; 

(8)  Periodic  audits;  and 

(9)  A  follow-up  system. 


(3)  Projects  or  Activities  that 
generally  will  not  meet  the  purposes  of 
this  Announcement. 

The  following  activities  are 
inconsistent  with  the  policies  of  ANA: 

•  Projects  which  support  a  grantee  in 
providing  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  ("third 
party  T/TA")  are  inconsistent  with  the 
policies  of  ANA.  However,  the  purchase 
of  T/TA  by  a  grantee  for  its  own  use  or 
use  for  its  members  (as  in  the  case  of  a 
consortium),  where  "T/TA  is  necessary 
to  carry  out  project  objectives,  is 
acceptable. 

•  Proposed  feasibility  studies, 
business  plans,  marketing  plans,  or 
written  materials  such  as  manuals  that 
are  not  an  integral  part  of  the 
applicant's  long-range  development  plan 
would  generally  not  be  considered. 
ANA  is  not  interested  in  funding  "wish 
lists"  of  business  possibilities.  ANA 
expects  evidence  of  solid  investment  of 
time  and  thought  on  the  part  of  the 
applicant  to  any  development  of 
business  or  other  plans. 

•  On-going  social  service  delivery, 
expansion  or  continuation  of  existing 
social  service  delivery  programs; 

•  Core  administrative  functions  or 
other  activities  that  essentially  support 
the  applicant's  administrative  functions: 

•  Project  goals  which  are  not 
responsive  to  one  or  more  of  the  three 
ANA  goals  (Governance,  Economic 
Development,  Social  Development); 

•  Project  plans  or  strategies  clearly 
not  determined  or  developed  at  the  local 
level; 

•  Proposals  from  consortia  of  tribes 
that  are  not  specific  in  regard  to  support 
from  and  roles  of  member  tribes; 

•  Projects  which  should  be  supported 
by  other  Federal  funding  sources 
appropriate  and  available  for  the 
proposed  activity; 

•  Activities  that  will  not  be 
completed,  not  be  self-sustaining  or  not 
be  supported  by  other  than  ANA  funds 
at  the  end  of  the  project  period; 

•  Lack  of  demonstrated  coordination 
with  non-ANA  resources: 

•  Lack  of  a  justification  or 
explanation  for  requesting  ANA  funds, 
or  a  lack  of  discussion  of  other 
resources  and  revenues  for  use  in  the 
project; 

•  The  purchase  of  real  estate  (see  45 
CFR  1336.50(e))  or  construction  (see 
HDS  Grants  Administration  Manual  Ch. 
3.  Section  E.); 

•  Use  of  ANA  grant  funds  for  a 
monetary  share  of  capital  investment  for 
a  business. 

ANA  will  critically  evaluate 
applications  within  which  the  acquistion 
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of  major  capital  equipment  (whether  oil 
rigs  or  computers/word  processing 
equipment),  franchises  or  management 
fees  are  major  components  of  the 
Federal  share  of  the  budget.  During 
negotiation,  such  expenditures  may  be 
deleted  from  the  budget  of  an  otherwise 
approved  application. 

ANA  will  also  critically  evaluate 
projects  reflecting  heavy  reliance  on  use 
of  outside  consultants,  especially  where 
consultants  have  prepared  the 
application  and  have  provided 
themselves  a  major  role  in  the  proposed 
project. 

K.  Due  Date  for  Receipt  of  Applications 

The  closing  dates  for  applications 
submitted  in  response  to  this  program 
announcement  are  December  9, 1988  and 
May  5, 1989. 

L.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed. 

Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  dehvery 
service  shall  be  considered  as  meeting 
the  deadline  if  they  are: 

(1)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  the 
Application  Submission  Section,  or 

(2)  Sent  on  or  before  the  deadline 
date.  (Applicants  are  cautioned  to 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  or  a  legible  postmark  date  from 
the  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications.  Applications  which 
do  not  meet  the  criteria  in  the  above 
paragraph  of  this  section  are  considered 
late  applications.  ANA  shall  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  the  current 
competition. 

Extention  of  deadlines.  ANA  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc..  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  ANA  does  not  extend  the 
deadline  for  all  applicanta,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.612  Native  American 
Programs) 

Date:  July  11. 1988. 
WiUiam  Lynn  Engles, 
Commissioner,  Administration  for  Native 
Americans. 


Approved:  July  21, 1988. 
Sydney  Olson. 

Assistant  Secretary  for  Human  Development 

Services. 

[FR  Doc.  88-16996  Filed  7-27-88;  8:45  am] 

BILUNG  CODE  4130-01-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-08-4212-24;  N-45098] 

Airport  Leases;  Nevada 

ACTION:  Notice  of  Airport  Lease 
Application  N-45098  Amendment  No.  2 
To  Legal  Description,  Double  Four  Corp. 

date:  ]uly  21. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hal  Green,  District  Realty  Specialist, 
Winnemucca  District  Office,  Bureau  of 
Land  Management,  705  East  Fourth 
Street,  Winnemucca,  NV  89445,  (702) 
623-3676. 

SUMMARY:  Notice  is  hereby  given  that 
the  Notice  that  appeared  in  the  Federal 
Register,  Vol.  52,  No.  10,  Thursday, 
January  15, 1987,  amended  by  notice 
dated  September  15, 1987,  is  further 
amended  to  include  the  following 
described  public  lands. 

Mount  Diablo  Meridian,  Nevada 

T.  47  N.,  R.  30  E.,  sec.  16,  NWV4SEy4NWy4 
NEy4,  WV4NEy4NWy4NEV4. 

The  area  described,  including  original 
Notice  and  first  amendment,  contains  310.00 
acres  and  is  located  in  Humboldt  County, 
Nevada. 

SUPPLEMENTARY  INFORMATION: 

Segregation  of  the  Public  Lands — The 
original  application  was  filed  on 
October  15, 1986,  and  on  that  date  the 
above  described  public  lands  were 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws. 

Robert  J.  Neary, 

District  Manager,  Winnemucca. 
Dated:  July  21. 1988. 

[FR  Doc.  88-16970  Filed  7-27-88;  8:45  am) 

BILUNQ  CODE  4310-MC-M 

[NV-930-08-4220-11;  Ney-048392] 

Classification  Termination  and 
Opening  Order;  Nevada 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  terminates  a 
March  3. 1960.  clainifirntion,  as 


amended,  for  disposal  under  the 
agricultural  land  laws  other  than  the 
Pittman  Underground  Water  Acts. 

EFFECTIVE  DATE:  July  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ben  Collins,  District  Manager,  Las  Vegas 
District  Offlce,  Bureau  of  Land 
Management,  P.O.  Box  26569,  Las  Vegas, 
Nevada  89126,  702-388-6403. 

SUPPLEMENTARY  INFORMATION:  Under 
the  authority  of  section  7  of  the  Taylor 
Grazing  Act  (48  Stat.  1272)  and  pursuant 
to  43  CFR  2462.4(c)(2),  the  Bureau  of 
Land  Management  hereby  terminates 
Penoyer  Valley  Area  Classification  No. 
Nev-048392  which  involves  the 
following  described  lands: 

Mount  Diablo  Meridian 

T.  4  S..  R.  54  E., 

Sec.  1,  E%NEy4,  NEy4SEy4. 
T.  3  S..  R.  55  E.. 

Sec.  29,  SWy4SWy4; 

Sec.  30,  EM!NEy4; 

Sec.  32.  all; 

Sec.  36,  NWy4NEy4. 
T.  4  S..  R.  55  E., 

Sec.  6.  NWy4NEy4.  NWy4,  NMiSWyi; 

Sec.  8,  N%NEy4,SEy4NEy4. 

The  area  described  aggregates  1.320  acres 
located  in  Lincoln  County. 

A  total  of  7,202.41  acres  was  classified 
for  disposal  under  the  agricultural  land 
laws  other  than  the  Pittman 
Underground  Water  Acts  (41  Stat.  293: 
42  Stat.  1012:  43  U.S.C.  351-355,  357-360). 
the  1,320  acres  described  above  are  the 
remaining  public  lands  in  the 
classification. 

The  existing  State  of  Nevada  water 
supply  report  on  Penoyer  Valley 
indicates,  "*  •  *  additional 
withdrawals  and  consumption  of 
underground  water  for  irrigation 
would  •  *  *  conflict  with  existing 
rights  and  threaten  to  prove  detrimental 
to  the  public  welfare."  The  classification 
serves  no  useful  purpose  without  the 
availability  of  water  to  irrigate  the 
lands. 

The  classification  did  not  provide  for 
segretation  of  the  lands  against  any  of 
the  public  land  laws,  incuding  the 
mining  and  mineral  leasing  laws,  except 
the  Pittman  Underground  Water  Acts. 
These  Acts  were  repealed  by  Pub.  L  8ft- 
417  of  August  11, 1964  (78  Stat.  389)  and 
Pub.  L.  94-579  of  October  21. 1976  (90 
Stat.  2789). 
Edward  F.  Spang. 
State  Director,  Nevada. 
[FR  Doc.  88-16961  Filed  7-27-88;  8:45  am) 
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[WY-920-08-41 11-15;  W-106741) 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Wyoming 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451,  96  Stat.  2462-2466,  and 
RegulaUon  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-lt)6741  for  lands  in 
Converse  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-106741  effective  December  1, 
1987,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Taraliis, 
Chief.  Leasing  Section 
[FR  Doc.  88-16966  Filed  7-27-68;  8:45  am] 

BILLING  CODE  4310-22-M 


[AZ-920-08-4212-12;  A-22436] 

Arizona;  Order  Providing  for  Opening 
of  Land  in  Graham  and  Cochise 
Counties 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Opening  order. 


SUMMARY:  This  notice  will  open 
20,046.99  acres  of  reconveyed  lands  to 
surface  entry.  A  total  of  17,188.36  acres 
will  be  opened  to  mining  and  mineral 
leasing.  The  mineral  estate  in  2,858.63 
acres  was  already  in  Federal  ownership. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angela  Mogel,  Bureau  of  Land 
Management.  P.O.  Box  16563,  Phoenix. 
Arizona  85011.  Telephone  (602)  241- 
5534. 

SUPPLEMENTARY  INFORMATION:  On  April 
11, 1988,  as  authorized  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976. 
the  United  States  accepted  title  to  the 
following  land: 


Gila  and  Salt  River  Meridian,  Arizona 

Parcel  I 

1.  4  S.,  R.  23  E.. 

Sec.  32,  lots  1  to  6  incl..  NV^.  NE'/4SWV4. 

NViSEV^  SEV4SEV4. 
T.  5  S..  R.  22  E., 
Sec.  2,  lots  1  to  4  incl.,  (lying  within  the 

survey  of  the  former  Camp  Goodwin 

Military  Reservation); 
Sec.  24.  lot  41 
Sec.  25,  lots  1.  2  and  3,  W  ViNE'A,  EVi 

NWV4.  SW^NWV*,  NVWiSEV*; 
Sec.  26,  lots  4,  5  and  8; 
Sec.  35.  lot  1; 

Sec.  36.  lots  1  to  4  incl.,  W'AEVfe,  WVi. 
T.  5  S.,  R.  23  E., 

Sec.  9,  SViSWV*.  SWV4SEV4; 

Sec.  16.  EV2,  N'/2lvrWV4.  Ey2SEV4NWV4,  E'/2 

E'^SWV*; 
Sec.  17.  NE'/4NEV4,  SWy4SEy4; 
Sec.  19,  lot  4.  SE'/4SWV4.  SEV4; 
Sec.  20.  EViE'/2,  WV4SWV4,  SE'ASWW. 

SWV4SE^i: 
Sec.  29,  NM!NWV4.  SWWNWV*: 
Sec.  30,  lots  1.  2  and  3,  SEV4NEV4.  NE'/4 

SWy4; 
Sec  32,  all; 
Sec.  33,  all; 
Sec.  34.  S'/2: 
Sec.  35,  E".^.  SWV4: 
Sec.  36.  all. 
T.  5  S..  R.  26  E., 

Sec.  10,  lots  4  and  5.  SEV4: 
Sec.  15.  EVaEVi; 

Sec.  25,  NV2,  N'/2SEy4,  NV2Sy2SEy4. 
T.  5  S..  R.  27  E., 

Sec.  16,  all. 
T.  6  S.,  R.  22  E., 
Sec.  16,  all.  excluding  San  Carlos  Indian 

Reservation; 
Sec.  20,  NEV4.  Ey2SEV4; 
Sec.  21,Wy2.Wyi!SE'/4; 
Sec.  28.  all; 

Sec.  29,  NEy4,  NEV4SEy4. 
T.  6  S.,  R.  23  E., 

Sec.  1,  lots  1  and  2.  SViNEy4,  E'/<iSWy4. 

WVS.SEy4; 
Sec.  2.  lots  1  to  4  incl.,  SMiN'/i,  SV^; 
Sec.  3,  lots  1  to  4  incl.,  SysNVi; 
Sec.  11,  NEy4SEy4; 
Sec.  12,  NWy4,  W%SWy4; 
Sec.  29,  sy2Nwy4,  swy4; 

Sec.  32,  lots  1  to 4  incl.,  NV^SVi.  NV4; 

Sec.  35,  lot  1. 
T.  6  S..  R.  24  E., 

Sec.  16,  Ey2; 

Sec.  32.  W'/iEy^,  EyzSEyi. 
T.  6  S.,  R.  27  E.. 

Sec.  2,  lots  1  to  4  incl.,  SV^NMi.  S'/i; 

Sec.  36,  NEVi,  Ny2NWy4. 
T.  7  S.,  R.  23  E., 

Sec.  2.  lots  1  to  4  incl.,  SViNV*!,  SWA,  W'/2 
SEVi; 

Sec.  6,  iots  1  to  6  incl.,  SWV4NEy4,  SEy4 
NVVWi. 
T.  24  S.,  R.  32  E., 

Sec.  2,  lots  1  to  4  incl..  Wy2Ey2,  WVi; 

Sec.  3,  all; 

Sec.  10,  NV4,  SWy4,  Wy2SEy4,  SEViSEyi; 

Sec.  14,  lots  1  to  4  incl.,  SWy4NEy4,  SV2 

Nwy4.  sy2Swy4.  wy2SEy4; 

Sec.  15.  SE%NEy4,  SEy4SWy4.  Sy2SEy4; 

Sec.  16,  all 

Sec.  22,  lots  1  and  2; 

Sec^lolsl,  2,  3. 


Parcel  II 

1.  5  S..  R.  27  E., 

Sec.  35,  all. 
T.  6  S..  R.  23  E., 

Sec.  31,  lots  1  to  7  incl.,  NEy4,  EViNW  y4, 
NEy4SWy«,  N%SE%. 
T.  6  S.,  R.  24  E., 

Sec.  17,  swy4swy4; 

Sec.  1ft  E\4WV4.  EV%SEy4; 

Sec.  20,  WV4W''<!; 

Sec.  29,  W^W^A; 

Sec.  30,  lots  3  and  4.  SVaNEy.,  EHSWy4, 
SEy4; 

Sec.  31.  lot  1,  NViNKy4,  NEy4N\Vy4. 
T.  7  S.,  R.  23  E., 

Sec.  2.  EV^SEy4. 
T.  7  S.,  R.  24  E.. 

Sec.  5.  SEy4SWV4.  SWy4SEy4. 
T.  24  S..  R.  32  E.. 

Sec.  11,  lots  1  to  4.  Incl.,  WMiEVi.  NVVWi 
NWy4. 

At  9:00  a.m.,  on  August  29, 1988,  the 
lands  described  as  Parcels  I  and  II  will 
be  open  to  operation  of  the  public  land 
laws  generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law. 

At  9:00  a.m.,  on  August  29, 1988,  the 
land  described  as  Parcel  I  will  be  open 
to  location  and  entry  under  the  United 
States  mining  laws.  Appropriation  of 
land  under  the  general  mining  laws  prior 
to  the  date  and  time  of  i^storation  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

At  9:00  a.m.,  on  August  29, 1988,  the 
lands  described  as  Parcel  I  will  be  open 
to  applications  and  offers  under  the 
mineral  leasing  laws. 

All  valid  applications  received  at  or 
prior  to  9:00  a.m.  on  August  29, 1988, 
shall  be  considered  as  simultaneously 
filed  as  of  that  time  and  date,  and  a 
drawing  will  be  held  in  accordance  with 
43  CFR  1821.2-3,  if  necessary. 
Applications  and  offers  received 
thereafter  shall  be  considered  in  the 
order  of  filing. 

The  mineral  estate  in  Parcel  II  was 
already  in  Federal  ownership  and  has 
been  and  presently  remains  open  to  the 


Federal  Register  /  Vol.  53.  No.  145  /  Thursday.  July  28.  1988  /  Notices 


28449 


operation  of  the  mining  and  mineral 
leasing  laws. 
|ohn  T.  Mezes, 

Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  88-16971  Filed  7-27-88;  8:45  am] 

BILUNG  CODE  4310-32-M 

[UT-050-08-4212-13:  U-56998] 

Realty  Actions;  Sales,  Leases,  etc.: 
Utah;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction  notice — notice  of 
Realty  Action;  U-56998;  Exchange  of 
Public  and  Private  Lands  in  Juab  and 
Washington  Counties,  Utah. 

summary:  In  FR  Doc.  88-14777 
(published  in  the  issue  of  Thursday,  June 
30, 1988,  page  24805,  column  one),  the 
legtfl  description  on  lines  7,  8,  9,  and  10 
in  the  first  paragraph  is  corrected  to 
read:  "T.  43  S.,  R.  16  W.,  SLM,  Sec.  1, 
Lots  14  and  15,  containing  57.65  acres; 
and  T.  42  S.,  R.  16  W.,  SLM.  Sec.  35, 
WV^NWy4SEV4NWV4,  SM.SEV4NWy4. 
containing  25  acres." 

Dated:  July  21, 1988. 
Larry  Oldroyd, 
District  Manager. 
(PR  Doc.  88-16960  Filed  7-27-88:  8:45  am] 

BILUNG  CODE  4310-OO-M 


[AK-965-4213-15] 

Publication  F-14880-A;  Alaska  Native 
Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14  (a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971,  43 
U.S.C.  1601, 1613(a).  will  be  issued  to 
Kikiktagruk  Inupiat  Corporation  for 
approximately  26  acres.  The  lands 
involved  are  in  vicinity  of  Kotzebue, 
Alaska. 

A  portion  of  Tract  No.  1.  U.S.  Survey  No. 
2645,  within  Sec.  9,  T.  17  N.,  R  18  W., 
Kateel  River  Meridian  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Tundra  Times. 
Copies  of  the  decision  may  be  obtained 
by  contracting  the  Alaska  State  Office 
of  the  Bureau  of  Land  Magagement,  701 
C  Street,  Box  13,  Anchorage,  Alaska 
99513  {(907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  and  agency  of  the  Federal 
Government  or  regional  corporation, 


shall  have  until  August  29, 1988,  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  for  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  of  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  the 
rights. 

Elizabeth  Bonnell 
Acting  Chief  Branch  of  Northwest 
Adjudication. 

(FR  Doc.  88.1704  Filed  7-27-88;  8:45  am] 
BILLING  CODE  4310-JA-M 


[NV-930-08-4212-14;  N-28229] 

Realty  Action;  Battle  Mountain  District; 
Shoshone-Eureka  Resource  Area; 
Eureka  County,  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Realty  action;  competitive  sale 

of  Federal  land  in  Eureka  County, 

Nevada. 

summary:  The  following  described 
lands  have  been  examined  and 
identified  as  suitable  for  disposal  by 
sale  through  competitive  bidding 
procedures  under  sections  203  and  209 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1713 
and  1719)  at  no  less  than  the  appraised 
fair  market  value: 

Mount  Diablo  Meridian 


T  19N.,  R  53  E.,  Sec   11 

Acreage 

Parcel 
No.: 
1 

NE'/4NE'/4 

40 

2 

E'-^NE'/iNW'ANE'/* 

5 

3 

E'.iSEV^NW'ANE'A 

5 

4 

E'/>NEV;SWV<NEV«  

5 

5 

W'/sNW'/iSWViNEy* 

5 

6 

SV^SW'/iNEV4  

20 

Note — Six  parcels  for  a  total  of  80  acres. 

The  sale  is  consistent  with  the 
Shoshone-Eureka  Resource  Management 
Plan.  The  lands  are  being  offered  for 
sale  for  community  expansion  of  the 
Town  of  Eureka.  The  land  is  not  needed 
for  support  of  any  Bureau  resource 
program  and  is  not  suitable  for 
management  by  another  Federal 
department  or  agency.  The  lands  will 
not  be  offered  for  sale  for  at  least  60 
days  after  the  publication  of  this  Notice 
in  the  Federal  Register. 

The  lands  are  within  the  Shannon 
Station  and  Ruby  Hill  Grazing 


Allotments.  The  lessees  have  been  sent 
the  required  two-year  notification. 

The  patents,  when  issued  will  contain 
the  following  reservation  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  in  accordance  with 
the  Act  of  August  30, 1890  (26  Stat.  391; 
43  U.S.C.  945). 

The  sale  will  be  subject  to  valid 
existing  rights,  including: 

Nev-04979,  400'  R/W  for  U.S.  50 

N-5638,  25'  electric  powerline 

N-37190, 10'  telephone  line 

N-46712, 15'  water  pipeline 

N-19823.  50'  pipeline 

Nev-067106,  20'  telephone  and  telegraph  line 

Nev-065179,  40'  pipeline 

N-47187,  Oil  «.  Gas  Lease 

road  and  public  utilities  easements  in 
accordance  with  Eureka  County's 
transportation  plan 

General  Information 

Publication  of  this  Notice  in  the 
Federal  Register  segregates  the  public 
lands  from  all  forms  of  appropriation 
under  the  public  land  laws  and  the 
mining  laws.  The  segregative  effect  will 
end  upon  issuance  of  a  patent  to  these 
lands,  upon  pulbication  in  the  Federal 
Register  of  a  termination  of  the 
segregation,  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
comes  first. 

Information  relative  to  the  sale  and 
bidding  procedures,  as  well  as  the 
appraised  fair  market  value  of  the 
parcels,  will  be  made  available  to  the 
public  at  a  later  date,  not  less  than  30 
days  before  the  sale. 

The  lands  are  proposed  to  be  offered 
for  sale  by  sealed  bid,  utilizing 
competitive  bidding  procedures. 
Conveyance  of  the  available  mineral 
interests  will  occur  simultaneously  with 
the  sale  of  the  lands.  A  successful  bid 
for  the  lands  will  constitute  an 
application  for  conveyance  of  those 
mineral  interests;  therefore,  all  bids 
must  be  accompanied  by  a  $50.00  filing 
fee  for  conveyance  of  the  available 
mineral  interests. 

Unsold  parcels  will  be  offered 
competitively  on  a  continuing  basis  for  a 
period  of  six  months  after  date  of  sale. 

BLM  may  reject  any  and  all  offers,  or 
withdraw  the  lands  from  sale  up  to  the 
point  of  receiving  the  balance  of  the  bid 
amount,  if  the  authorized  officer 
determines  that  the  sale  would  not  be 
fully  consistent  with  the  Federal  Land 
Policy  and  Management  Act  or  other 
applicable  law. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
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submit  comments  to  the  District 

Manager,  Bureau  of  Land  Management, 

P.O.  Box  1420,  Battle  Mountain,  Nevada 

89820.  Any  adverse  comments  will  be 

evaluated  by  the  State  Director,  and  this 

notice  upheld,  modified  or  vacated.  In 

the  absence  of  any  objections,  this 

realty  action  will  become  the  final 

determination  of  the  Department  of  the 

Interior. 

Michael  C  MitcheU 

Acting  District  Manager.  Battle  Mountain 

District. 

[FR  Doc.  88-17061  Filed  7-27-88;  8:45  am] 

BILUNG  CODE  4310-HC-M 


[CO-01O-06-4333-11  ] 

Temporary  Closure  of  Certain  PutMic 
Lands  in  the  Little  Snake  Resource 
Area  to  Public  Access;  Sand  Wash 
Basin,  Moffat  County,  CO 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice. 

SUMMARY:  Certain  pubhc  lands  in  the 
Sand  Wash  Basin,  Moffat  County, 
Colorado  will  be  temporarily  closed  to 
public  access  from  4K)0  a.m.  to  10:00  p.m. 
September  10, 1988,  on  and  adjacent  to 
the  Sand  Wash  Hare  and  Hound  event 
ORV  race  course.  These  lands  will  be 
temporarily  closed  for  reasons  of  public 
safety  and  resource  protection.  This 
temporary  closure  is  made  pursuant  to 
43  CFR  8364. 

SUPPtfMENTARY  INFORMATION:  Access 
will  be  limited  to  race  officials,  entrants, 
support  personnel,  law  enforcement 
personnel,  BLM  personnel  and  other 
authorized  personnel  as  designated 
during  the  period  of  the  closure.  The 
lands  to  be  temporarily  closed  are 
further  described  as  encompassing  all  or 
portions  of  T.  8  N..  R.  97  W.;  T.  8  N.,  R. 
98  W.:  T.  8  N,  R.  99  W.;  T.  9  N.,  R.  97  W.; 
T.  9  N..  R.  98  W.;  T  9  N.,  R.  99  W.;  T  9  N., 
R.  100  W.;  T.  10..  R.  97  W.;  T.  10  N.,  R.  98 
W.;  T.  10  N.,  R.  99  W.,  T.  10  N.,  R.  100 
W.;  T.  11  N.,  R.  97  W. 

A  map  describing  the  specific  areas  to 
be  temporarily  closed  is  available  from 
the  LitUe  Snake  Resource  Area  Office, 
1280  Industrial  Avenue,  Craig,  Colorado. 
81625.  [303)  824-4441.  Any  person  who 
fails  to  comply  with  this  closure  order 
issued  under  43  CFR  8384  may  be 
subject  to  the  penalties  provided  for  in 
43  CFR  8360.0-7. 
Jerry  L  Kidd. 

Associate  District  Manager. 
July  2a  1988. 
(FR  Doc.  aft-17055  Filed  7-27-88;  8:45  ami 

BILUNG  CODE  4J10-JB-M 


tlD-01(M)8-4341-02| 

Boise  Dielrlct  Advisory  Coundl; 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  meeting — District 
Advisory  Council. 

summary:  The  Boise  District  Advisory 
Council  will  conduct  a  field  tour  of  the 
Delamar  Silver  Mine  and  new  recreation 
facilities  in  the  district's  Owyhee 
Resource  Area.  The  next  day,  the 
Council  will  conduct  a  half-day  business 
and  briefing  session  in  the  district  office. 

DATES:  The  field  tour  will  be  held  on 
Thursday,  August  18, 1988  and  the 
business  and  briefing  session  will  be 
held  Friday,  August  19, 1988.  A  public 
comment  opportunity  will  be  held  at 
11:00  a.m.,  August  19. 

ADDRESSES:  The  Boise  District  Office  is 
located  at  3948  Development  Avenue, 
Boise,  Idaho  83705. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Rose,  Boise  BLM  District,  208-334- 

9303. 

J.  David  Brunner, 

District  Manager- 
Date:  July  19. 1986. 
[FR  Doc.  88-17056  Filed  7-27-88;  8:45  am] 

BILLMG  CODE  43««-GQ-M 


Advisory  Council  Meeting  Cancellation 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  cancellation. 
Ukiah,  California,  District  Advisory 
Council. 

SUMMARY:  The  meeting  of  the  Ukiah 
District  Advisory  Council  scheduled  for 
August  4  and  5, 1988,  and  announced  in 
the  Tuesday,  June  30, 1988,  Federal 
Register  is  cancelled. 

The  meeting  is  being  rescheduled  and 
an  announcement  will  follow. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Taglio,  Ukiah  District  Office, 
Bureau  of  Land  Management,  555  Leslie 
Street,  Ukiah,  California  95482,  (707) 
462-3873. 

Date:  July  19. 1988. 
Edwin  G.  Katlas, 
Acting  District  Manager. 
(FR  Doc  88-17057  Filed  7-27-88;  8:45  am] 

BILUNG  COOE  4310-M-M 


[Alaska  AA-496M] 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  L«ase;  Kateel 
River,  AK 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-49660  has  been  received 
covering  the  following  lands: 

Kateel  River  Meridian,  Alaska 

T.  16  S..  R.  7  W., 

Sections  25,  28.  35.  and  36. 

(2.560  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16  %  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  July  1, 1985, 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-49660  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188],  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  July  1, 1985,  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  July  20, 1988. 

Kay  F.  Kletka. 

Chief.  Branch  of  Mineral  Adjudication. 
(FR  Doc.  88-17058  Filed  7-27-88;  8:45  am) 

BILLING  COOE  «310-JA-4a 


[Alaska  AA-48904-0] 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease; 
Fairtianks,  AK 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48904-0  has  been  received 
covering  the  following  lands: 

FairiMuks  Meridian,  Alaska 

T.  18  S.,  R.  10  E., 
Sec.l4.NV<!SWy4. 
(80  acres] 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent  The  $500  administrative 
fee  and  the  cost  of  pubUshing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accuring  from  December  1, 
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1986,  the  date  of  termination,  have  been 
paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48904-0  as 
set  out  in  section  31(d]  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  December  1, 1986,  subject  to 
the  terms  and  conditions  cited  above. 
Kay  F.  Kletka, 
Chief,  Branch  of  Mineral  Adjudication. 

Dated:  )uly  20. 1988. 
[FR  Doc.  88-17059  Filed  7-27-88:  8:45  amj 
BILUNG  CODE  4310-JA-M 


[WY-920-08-41 11-15;  W-920511 

Proposed  Reinstatement  of 
Terminated  OU  and  Gas  Lease 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451.  96  Stat.  2462-2486,  and 
Regulation  43  CFR  31C8.2-3(a)  and  (b)(1). 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-92051  for  lands  in  Weston 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  not  less  than  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-92051  effective  July  1, 1987. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tarshis, 
Chief,  Leasing  Section 
[FR  Doc.  88-17060  Filed  7-27-88:  8:45  am] 

BILUNG  COOE  4310-22-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  TXO  Production  Corp. 

agency:  Minerals  Management  Service; 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 


SUMMARY:  Notice  is  hereby  given  that 
TXO  Production  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  7194,  Block  487, 
Matagorda  Island  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at  Port 
O'Connor,  Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  July  19, 1988. 
address:  A  copy  of  the  subject  DOCD 
is  available  for  pubUc  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2874. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Date:  July  20, 1988. 
).  Rogers  Fearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.88-17062  Filed  7-27-88;  8:45  ami 
BILLING  COOE  4310-Mn-M 


Development  Operations  Coordination 
Document;  Amerada  Hess  Corp. 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Amerada  Hess  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  5812,  5613,  and  5224, 


Blocks  205,  206.  and  225,  respectively, 
South  Timbalier  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Fourchon,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  July  20, 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Warren  Williamson;  Minerals 
Management  Service,  GuLf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2874. 

SUPPtfMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 
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Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
theCFR. 

Date:  July  21. 1988. 
|.  Rogere  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  88-16967  Filed  7-27-88:  8:45  am) 

BUJJNG  COOE  4310-MR-H 


Development  Operations  Coordination 
Document;  Gulf  star  Operating  Co. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Culfstar  Operating  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5411,  Block  107.  Vermilion 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Intracoastal  City, 
Louisiana. 

DATES:  The  subject  DOCD  was  deemed 
submitted  on  July  20, 1988.  Comments 
must  be  received  within  IS  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

ADDRESSES:  A  copy  of  the  ssubject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natiu-al  Resources  Building, 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

RM  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit 
Telephone  (504)  736-2867. 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
pubUc,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Date:  July  22. 198& 
J.  Rogere  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  88-16969  Filed  7-27-88;  8:45  am] 

BtLUNG  CODE  4310-MR-M 


Development  Operations  Coordination 
Document;  Sandefer  Off  stiore 
Operating  Co. 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Sandefer  Offshore  Operating  Co.  has 
submitted  a  DOCD  describing  the 
activities  it  proposed  to  conduct  on 
Leases  OCS-5557  and  5558,  Blocks  201 
and  202.  Ship  Shoal  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Intracoastal  City,  Louisiana. 
DATES:  The  subject  DOCD  was  deemed 
submitted  on  July  21, 1988.  Comments 
must  be  recieved  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 


Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lars  T.  Herbst;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2533. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.81  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Dated:  fuly  22. 1988. 
f.  Rogere  Pearcy. 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  8»-16968  Filed  7-27-88;  8:45  am) 

BIUJNQ  CODE  4310-«m-«i 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION 

International  Agreement  for  Mexican 
Participation  in  ttie  Expansion  of  tlie 
International  Wastewater  Treatment 
Plant  at  Nogales,  AZ;  Finding  of  No 
Significant  Impact 

AGENCY:  United  States  Section. 
International  Boundary  and  Water 
Commission.  United  States  and  Mexico. 
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ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Based  on  an  environmental 
assessment,  the  U.S.  Section  finds  that 
the  proposed  action  for  the  United 
States  Government  to  enter  into  an 
agreement  with  the  Government  of 
Mexico  to  provide  for  their  participation 
in  the  expansion  of  the  Nogales 
International  Wastewater  Treatment 
Plant  now  under  consideration  by  the 
U.S.  Section  and  the  City  of  Nogales, 
Arizona  is  not  a  major  Federal  action 
that  would  cause  a  significant  local, 
regional,  or  national  adverse  impact  on 
the  environment.  Therefore,  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969;  the 
Council  on  Environmental  Quality  Final 
Regulations  (40  CFR  Parts  1500-1508); 
and  the  U.S.  Section's  operational 
procedures  for  implementing  section  102 
of  NEPA,  published  in  the  Federal 
Register,  September  2, 1981  (46  FR 
44083-44094):  the  U.S.  Section  hereby 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  M.R.  Ybarra,  U.S.  Section  Secretary, 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico, 
United  States  Section,  4171  North  Mesa 
Street,  C-310.  El  Paso.  Texas  79902. 
Telephone:  (915)  534-6698.  FTS  570-6698. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

The  action  proposed  is  that  the  United 
States  Government  enter  into  an 
agreement  with  the  Government  of 
Mexico,  through  the  International 
Boundary  and  Water  Commission 
(Commission),  to  provide  for  Mexico's 
participation  in  the  expansion  of  the 
Nogales  International  Wastewater 
Treatment  Plant  (NIWWTP)  now  under 
consideration  by  the  U.S.  Section  of  the 
Commission  and  the  City  of  Nogales, 
Arizona.  The  agreement  provides  for  the 
Mexican  Government  to  participate  in 
the  construction  cost  of  the  expansion  of 
the  existing  international  plant  with  a 
contribution  of  $1  million  payable  over  a 
10-year  period  begiiming  with  the  start 
of  expanded  plant  operation  in  1990.  The 
agreement  also  provides  that  Mexico 
construct  within  its  territory  adequate 
sewage  collection  facilities  to  enable 
efficient  conveyance  of  Nogales, 
Sonora's  sewage  to  the  international 
plant.  Assurances  by  Mexico  are 
provided  in  the  agreement  to  prevent  the 
discharge  of  untreated  sewage  into  the 
natural  drains  that  fiow  from  Mexico 
into  the  United  States,  and  to  prevent 
the  dischai^ge  of  untreated  industrial 
wastewater  into  the  international  plant. 


Alternatives  Considered 

Three  alternatives  were  considered: 

The  Proposed  Action  Alternative 
provides  for  an  agreement 
recommending  that  Mexico  join  in  the 
expansion  of  the  NIWWTP  by 
purchasing  a  capacity  of  about  4.95 
million  gallons  per  day  (mgd)  over  and 
above  the  existing  capacity  of  4.95  mgd 
now  assigned  to  Mexico  at  the 
international  plant.  Mexico  would  pay  a 
total  of  $1  million  for  the  additional 
capacity  in  increments  of  $100,000  a 
year  over  a  10-year  period  beginning  in 
1990.  The  division  of  operations  and 
maintenance  costs  of  the  additional 
capacity  would  be  in  accordance  with 
the  procedures  established  in 
Commission  Minute  No.  206  of  January 
13, 1958  and  consistent  with 
authorization  of  the  Acts  of  Congress  of 
August  19, 1935  and  July  27, 1953. 
Further,  the  proposed  agreement  would 
request  Mexico  to  undertake  plans  for 
rehabilitation  and  expansion  of  the 
sewage  collection  system  of  the  City  of 
Nogales,  Sonora.  The  proposed 
agreement  also  provides  a  number  of 
measures  to  assure  reliability  and 
maintenance  of  the  Mexican  collection 
lines  designed  to  prevent  the  pollution 
problems  resulting  from  untreated 
wastewaters  and  from  sewer  line  breaks 
and  unsewered  areas  in  Nogales,  Sonora 
discharging  into  natural  drains  and 
crossing  the  boundary.  Also,  it  provides 
assurance  against  the  discharge  of 
untreated  industrial  wastewaters  to  the 
international  plant.  Finally,  the 
agreement  also  provides  a  cooperative 
program  through  the  Cc-.nmission  for 
early  response  to  failures  in  the 
Mexican  sewer  system. 

The  No  Action  Alternative  will  result 
in  no  immediate  provision  by  Mexico  for 
treatment  of  its  collected  wastewater  in 
excess  of  that  treated  at  the 
international  plant  now  operating  at 
capacity.  Since  the  terrain  slopes  from 
Mexico  to  the  United  States,  there 
would  be  increased  fugitive  sewage 
discharges  of  untreated  sewage  crossing 
the  boundary  through  the  various 
drainages.  The  present  risk  of  a  serious 
public  health  hazard  due  to  Mexican 
sewage  crossing  the  boundary  on  the 
surface  would  be  greatly  increased.  The 
would  be  no  assurance  that  Mexico 
would  undertake  a  program  for 
rehabilitation  and  expansion  of  its 
sewage  collection  system  thus 
contributing  to  the  public  health  risk. 
There  would  be  no  prevention  of 
untreated  industrial  wastewater 
discharges  to  the  international  plant. 

The  Disposal  in  Mexico  Alternative 
requires  pumping  the  excess  sewage 
load  southward  for  future  treatment. 


This  alternative  carries  the  risk  of 
serious  breakdowns  occurring  in  the 
several  pumping  stations  necessary  for 
this  alternative.  There  is  the  possibiUty 
that  Mexico  would  not  provide 
treatment  for  the  additional  load  for 
many  years. 

Environmental  Assessment 

The  U.S.  Section  completed  the  Draft 
Environmental  Assessment  for  the 
proposed  agreement  on  July  18. 1988. 

Finding  of  The  Environmental 
Assessment 

The  Draft  Environmental  Assessment 
finds  that  the  proposed  action  does  not 
constitute  a  major  Federal  action  which 
would  cause  a  significant  local,  regional, 
or  national  adverse  impact  on  the 
environment  based  on  the  following 
facts: 

1.  The  agreement  would  assure,  to  the 
extent  possible,  the  prevention  of 
discharges  of  untreated  sawage  into  the 
United  States  associated  with  an 
inadequate  collection  system  in  Nogales, 
Sonora.  It  would  prevent  the  future 
problem  of  even  larger  amounts  of 
untreated  sewage  crossing  the  boundary 
into  the  United  States  due  to  both 
inadequate  collection  facilities  and  little 
or  no  treatment  appUed  to  the  increasing 
quantities  of  sewage  generated  by  the 
Mexican  city  in  the  future.  It  would 
prevent  introduction  of  untreated 
industrial  wastewaters  into  the  central 
collector  in  Mexico  and  thus  prevent  a 
loss  in  treatment  efficiency  in  the 
international  plant.  The  attendant  health 
hazards  and  odors  associated  with  the 
untreated  seawage  crossing  the 
boundary  would  be  eliminated. 

2.  Detrimental  economic  effects 
associated  with  drops  in  the  tourism 
industry  that  could  be  associated  with  a 
health  and  public  nuisance  problems 
related  to  the  sewage  spills  would  be 
avoided. 

3.  The  well-being  of  people  living  and 
traveling  in  the  Nogales,  Arizona- 
Nogales,  Sonora  area  would  be 
improved. 

4.  Adverse  impacts  as  have  occurred 
would  be  prevented  so  that  the 
improved  water  quality  would  benefit 
all  wildlife  in  the  area. 

5.  The  rehabilitation  and  expansion  of 
the  sewage  collection  system  in  Mexico 
would  not  affect  archaeological  or 
historical  sites  in  United  States  territory 
now  on,  or  proposed  for  nomination  to. 
the  National  Register  of  Historic  Places, 
nor  would  it  affect  the  United  States 
properties  listed  on  the  National 
Registry  of  Natural  Landmarks. 

On  the  basis  of  the  Draft 
Environmental  Assessment,  the  U.S. 
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Section  determines  that  an 
environmental  impact  statement  is  not 
required  for  the  United  States 
Government  to  enter  into  an  agreement 
with  the  Government  of  Mexico  to 
provide  for  their  participation  in  the 
expansion  of  the  Nogales  International 
Watewater  Treatment  Plant  and  hereby 
supplies  notice  of  a  finding  of  no 
significant  impact. 

An  environmental  impact  statement 
will  not  be  prepared  unless  additional 
information  which  may  affect  this 
decision  is  brought  to  our  attention 
within  thirty  (30  days  of  the  date  of  this 
Notice. 

The  Draft  Finding  of  No  Significant 
Impact  (FONSI)  and  Draft 
Environmental  Assessment  (EA)  have 
been  forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  Draft  FONSI  and  Draft  EA 
are  available  to  Hll  single  copy  requests 
at  the  above  address. 

July  18,  1968. 
Suzette  Zaboroski, 
Staff  Counsel. 
[PR  Doc.  88-17053  Filed  7-27-88;  8:45  am) 

BtUJNQ  CODE  4710-03-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31247] 

CSX  Corp.  and  American  Commercial 
Unes,  Inc^  Control;  SCNO  Acquisition 
Corp. 

AQENCV:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  decision. 

summary:  The  Commission  is  accepting 
for  consideration  the  application  filed 
June  28, 1988,  for  CSX  Corporation  and 
American  Commercial  Lines.  Inc.  to 
control  SCNO  Barge  Lines,  Inc. 
dates:  Written  comments  must  be  filed 
by  August  29, 1988.  Written  comments 
from  the  Secretary  of  Transportation 
and  the  Attorney  General  of  the  United 
States  must  be  filed  by  September  12, 
1988.  Applicants'  reply  is  due  October  3, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721.) 
ADDRESSES:  Unless  otherwise  indicated, 
an  original  and  10  copies  of  all 
documents  must  be  sent  to:  Office  of  the 
Secretary,  Case  Control  Branch,  Attn: 
Finance  Docket  No.  31247.  Interstate 
Commerce  Commission.  Washington, 
DC  20423. 


In  addition,  one  copy  of  all  documents 
in  this  proceeding  must  be  sent  to  each 
of  applicants'  representatives: 
G.  Paul  Moates,  Sidley  &  Austin.  1722 

Eye  Street.  NW.,  Washington,  DC 

20006 
Michael  A.  Khouri.  American 

Commercial  Lines,  Inc..  Box  610, 

Jeffersonville.  IN  47130 
Keith  G.  O'Brien,  Wheeler  h  Wheeler, 

1625  K.  Street,  NW.,  Washington,  DC 

20006. 
SUPPtEMENTARY  INFORMATION:  CSX 
Corporation  (CSX)  is  a  non-carrier 
holding  company  that  owns  and  controls 
several  regulated  carriers.  These 
carriers  include:  CSX  Transportation, 
Inc.  (a  rail  carrier);  CMX  (a  motor 
carrier);  and  through  its  wholly  owned 
subsidiary,  American  Commercial  Lines, 
Inc.  (ACL),  American  Commercial  Barge 
Line.  Company  (ACBL)  (a  water 
carrier).'  SCNO  Barge  Lines.  Inc. 
(SCNO)  holds  authority  from  the 
Commission  to  operate  as  a  water 
common  and  contract  carrier.  CSX's  rail 
operations  are  located  east  of  the 
Mississippi  River.  ACBL  has  significant 
barge  operations  on  the  Ohio  River,  and 
SCNO  originates  and  terminates  the 
preponderance  of  its  barge  traffic  on  the 
Missouri  River.*  This  proposal  involves 
the  consolidation  of  SCNO  with  ACBL 

Pursuant  to  an  Asset  Purchase 
Agreement.  CSX/ACL  acquired  control 
of  the  assets  of  SCNO  on  June  23, 1988, 
through  a  newly  created,  whlly  owned 
subsidiary  of  ACL,  SCNO  Acquisition 
Corp.  (Acquisition).  The  sale  of  assets  of 
a  regulated  water  carrier  to  a  company 
under  common  control  with  another 
regulated  carrier  requires  approval 
under  49  U.S.C.  11343.  In  addition,  since 
the  proposal  involves  creation  of  a 
railroad  "interest"  in  a  competing  water 
carrier,  approval  under  49  U.S.C.  11321 
is  required.  In  order  to  prevent  any 
violation  of  these  statutory  provisions 
and  to  ensure  SCNO's  independence 
while  the  Commission  considers  the 
transaction.  ACL  deposited  all  of  the 
outstanding  common  stock  of 
Acquisition  in  an  independent  voting 
trust  administered  by  American  Security 
Bank,  N.A.  Also,  Acquisition  formally 


■  CSX  also  owns  and  controls  Sea-Land 
Corporation  (Sea-Land).  This  nrm  operates  an 
ocean  container  carrier  (not  subject  to  Commission 
regulation)  as  well  as  two  motor  carriers, 
Intermodal  Systems.  Inc.  and  Sea-Land  Freight 
Service.  Inc.  Common  control  of  these  carriers  was 
previously  approved  by  the  Commission.  In 
addition.  CSX  also  has  a  non-controlling  interest  (SO 
percent  or  less  of  the  outstanding  stock)  in 
numerous  other  carriers.  These  carriers  are 
operated  independently,  and  maintain  separate 
records,  from  CSX's  wholly  owned  carriers. 

*  There  is  a  small  overlap  in  ACBL  and  SCNO 
operations  on  the  Illinois  River  and  the  lower 
Mississippi  River. 


changed  its  name  to  SCNO  Barge  Lines, 
Inc. 

By  decision  served  May  25, 1988.  we 
found  that  the  railroad  consolidation 
regulations,  with  modifications,  are 
appropriate  for  use  in  considering  an 
application  under  the  circumstances 
presented  here.  We  also  determined  that 
this  proposal  was  a  minor  transaction 
under  49  CFR  1180.2(c)  and  granted 
applicants'  requests  for  waiver  and 
clarification  of  certain  provisions  of  the 
Commission's  railroad  consolidation 
procedures.  CSX,  ACL  and  SCNO  filed 
an  application  on  June  28. 1988, 
containing  the  information  required 
under  49  CFR  1180.6(a)  and  1180.8(b)  for 
minor  transactions.  Therefore,  because 
the  apphcation  complies  with  the 
applicable  regulations  and  waivers,  we 
are  accepting  it  for  consideration.  The 
application  and  exhibit  are  available  for 
inspection  in  the  Public  Docket  Room  at 
the  Offices  of  the  Interstate  Commerce 
Commission  in  Washington,  DC.  In 
addition,  they  may  be  obtained  upon 
request  from  applicants'  represenatives 
named  above. 

Any  interested  persons,  including 
government  parties,  may  participate  in 
this  proceeding  by  submitting  written 
comments  regarding  the  application. 
Comments  must  be  filed  no  later  than 
August  29, 1988.  The  Secretary  of 
Transportation  and  Attorney  General  of 
the  United  States  must  file  their 
comments  no  later  than  September  12. 
1988.  Applicants'  reply  is  due  no  later 
than  October  3, 1988.  An  original  and  10 
copies  must  be  filed  with  the  Secretary, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

Written  comments  must  be 
concurrently  served  by  first-class  mail 
on  the  United  States  Secretary  of 
Transportation,  the  Attorney  General  of 
the  United  States,  and  the  applicants' 
representatives.  Written  comments  must 
also  be  served  on  all  parties  of  record 
within  10  days  of  service  of  the  service 
list  by  the  Commission.  We  plan  to  issue 
the  service  list  shortly  after  comments 
have  been  received.  Any  person  who 
files  timely  written  comments  shall  be 
considered  a  party  of  record  if  they  so 
indicate  in  their  comments.  In  this  event, 
no  petition  for  leave  to  intervene  need 
be  filed.  Written  comments  shall 
include: 

1.  The  docket  number  and  title  of  the 
proceeding; 

2.  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
be  made: 

3.  The  commenting  party's  position. 
i.e..  whether  it  supports  or  opposes  the 
proposed  transaction; 
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4.  A  statement  on  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  upon  the  proposal;  and 

5.  If  desired,  a  request  for  an  oral 
hearing  with  reasons  supporting  this 
request;  the  request  must  indicate  the 
disputed  material  facts  that  can  only  be 
resolved  at  a  hearing. 

Discovery  should  be  undertaken 
immediately  and  the  parties  are 
encouraged  and  admonished  to  resolve 
these  matters  amicably. 

The  requirement  that  applicants 
present  environmental  and  energy  data 
was  waived  in  the  May  25, 1988  decision 
because  the  proceeding  does  not  involve 
a  change  in  carrier  operations  and  the 
transaction  does  not  fall  within  the 
classes  of  actions  considered  to  be 
major  regulatory  actions  under  49  CFR 
1106.5. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

It  is  ordered: 

1.  The  application  is  Finance  Docket 
No.  31247  is  accepted  for  consideration. 

2.  The  parties  shall  comply  with  all 
provisions  as  stated  above. 

3.  This  decision  is  effective  on  the 
date  served. 

Decided:  |uly  25. 1988. 

By  the  Commission,  Chairman  Cradison. 
Vice  Chairman  Andre.  Commissioners 
Sterrett.  and  Lamboley.  Commissioner 
Simmons  concurred.  Commissioner  Sterrett 
did  not  participate  in  the  disposition  of  this 
proceeding.  Commissioner  Lamboley  was 
absent  and  did  not  participate  in  the 
disposition  of  this  proceeding. 

Noreta  R.  McGee. 

Secretary. 

(FR  Doc.  88-17120  Filed  7-27-88:  8:45  am) 

BILUNQ  CODE  7035-01-M 

[Finance  Docket  No.  31081  ■] 

KKR  Associates;  Control  Exemption 

AOENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

SUMMARY:  On  reopening,  pursuant  to  49 
U.S.C.  10505,  the  Interstate  Commerce 
Commission  expands  its  retroactive 
exemption  of  KKR  Associates  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  11343,  etseq.,  published 
September  24, 1987,  to  include  its  control 
of  Fred  Meyer,  Inc.,  and  through  Fred 
Meyer,  Inc.,  its  control  of  Distribution 
Trucking,  Inc.  subject  to  the  conditions 
for  the  protection  of  railroad  employees 
in  New  York  Dock  Ry. — Control 


■  This  action  is  based  on  a  petition  formerly 
numbered  Finance  Docket  No.  31283. 


Brooklyn  Eastern  DisL,  360  I.C.C.  60 

(1979). 

DATES:  This  exemption  will  be  effective 

on  August  27, 1988.  Petitions  to  stay 

must  be  filed  by  August  8, 1988,  and 

petitions  for  reconsideration  must  be 

filed  by  August  17, 1988. 

ADDRESSES:  Send  pleadings  referring  to 

Finance  Docket  No.  31081  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Peter  M. 
Shannon,  Jr..  8300  Sears  Tower.  233 
South  Wacker  Drive.  Chicago.  IL 
60606. 

FOR  FURTHER  INFORMATION  CONTACT. 
Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc..  Room  2229, 
Interstate  Commerce  Commission 
Building.  Washington,  DC  20423.  or  call 
(202)  289-4357/4359  (DC  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  July  20, 1988. 

By  the  Commission,  Chairman  Cradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett.  Simmons,  and  Lamboley. 

Noreta  R.  McGee. 

Secretary. 

(FR  Doc.  88-16990  Filed  7-27-88;  8:45  am] 

BILLING  CODE  7035-01-M 


DEPARTIMENT  OF  JUSTICE 

Information  Collection(8)  Under 
Review 

July  25. 1988. 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (1)  The  title  of  the  form  or 
collection;  (2)  the  agency  form  number, 
if  any  and  the  applicable  component  of 
the  Department  sponsoring  the 
collection;  (3)  how  often  the  form  must 
be  filled  out  or  the  information  is 
collected;  (4)  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract;  (5)  an  estimate  of  the  total 


number  of  respondents  and  the  amount 
of  estimated  time  it  takes  each 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection:  and.  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Pub.  L.  96-511  applies. 

Comments  and/or  questions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Sam  Fairchild,  on 
(202)  395-7340  AND  to  the  Department 
of  Justice's  Clearance  Officer.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice's  Clearance  Officer  of  your 
intent  as  soon  as  possible. 

The  Department  of  Justice's  Clearance 
Officer  is  Larry  E.  Miesse  who  can  be 
reached  on  (202)  633-4312. 

Extension  of  the  Expiratioo  Date  of  a 
Cuiiently  Approved  CoUectioD  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  National  Prisoner  Statistics — 
Summary  of  Sentenced  Population 
Movement. 

(2)  NPS-1,  Bureau  of  Justice  Statistics. 
Office  of  Justice  Programs.  Department 
of  Justice. 

(3)  Annually. 

(4)  State  or  local  governments,  Federal 
agencies  or  employees.  This 
questionnaire  provides  armual  summary 
measures  on  persons  confined  in  the 
Nation's  correctional  institutions.  The 
data  forms  the  basis  for  historical  trend 
analysis.  Respondents  are  persoimel  in 
the  State  Departments  of  Correction,  the 
District  of  Columbia,  and  the  Federal 
Bureau  of  Prisons. 

(5)  55  respondents  at  6  hours  each. 

(6)  330  estimated  annual  public 
burden  hours. 

(7)  Not  applicable  under  3504(h). 

Reinstatement  of  a  Previously  Approved 
Collection  for  Which  Approval  has 
Expired 

(1)  Aircraft /Vessel  Report. 

(2)  1-92,  Immigration  and 
Naturalization  Service,  Department  of 
Justice. 

(3)  On  occasion. 

(4)  Businesses  or  other  for-profit. 
Federal  agencies  or  employees.  This 
form  is  part  of  the  manifest 
requirements  of  sections  231  and  251  of 
the  I&N  Act  and  is  used  by  other 
agencies  for  data  collection  and 
statistical  analysis. 

(5)  600,000  respondents  at  .18  hours 
each. 
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(6)  108,000  estimated  annual  burden 
hours. 

(7)  Not  applicable  und«  35G4(h). 

(1)  Arrival  and  Departure  Record. 

(2)  1-94,  Immigration  and 
Naturalization  Service,  Department  of 
Justice. 

(3)  On  occasion. 

(4)  Businesses  or  other  for-profit.  This 
form  is  part  of  the  manifest 
requirements  of  sections  231  and  255  of 
the  I*N  Act  and  may  be  evidence  when 
issued  at  alien  registration  required  by 
section  264  of  the  Act. 

(5)  13,720,000  respondents  at  .066 
hours  each. 

(6)  905,520  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Freedom  of  Information/Privacy 
Act  Request. 

(2)  G--639,  Immigration  and 
Naturalization  Service,  Department  of 
Justice. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Used  by 
persons  requesting  a  search  of  INS 
records  under  the  Freedom  of 
Information/Privacy  Acts. 

(5)  20,000  respondents  at  .25  hours 
each. 

(6)  5,000  estimated  annual  burden 
hours. 

(7]  Not  applicable  under  3504th). 

New  Collection 

(1)  Data  Sheet  For  Derivative 
Citizenship. 

(2)  N-642,  Immigration  and 
Naturalization  Service. 

(3)  One  time  only. 

(4)  Individuals  or  households.  Federal 
agencies  or  employees.  Form  is  needed 
to  fulfill  statistical  reporting 
requirements  of  the  Immigration  and 
Nationality  Act  and  the  Immigration 
Reform  and  Control  Act,  to  determine 
the  number  and  characteristics  of  aliens 
becoming  US  citizens  annually.  Form  is 
filed  by  aliens  naturalizing,  having 
foreign  bom  children  under  18,  and 
citizen  parents  requesting  that  adopted 
children  derive  US  citizenship. 

(5)  375,000  respondents  at  .18  hours 
each. 

(6)  67,000  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Certificate  of  Satisfactory  Pursuit. 

(2)  1-669,  Immigration  and 
Naturahzation  Service. 

(3)  On  occasion. 

(4]  Individualg  or  households.  State  or 
local  govemroents,  businesses  or  other 
for-profit,  non-profit  institutions,  small 
businesses  or  oi^anizations.  The  INS 
uses  this  form  to  verify  that  a  certified 


course  provider  has  supplied  the 
required  instruction  to  temporary 
resident  aliens. 

(5)  100.000  respondento,  9,000 
responses  at  .166  hours  each 

(6)  149,400  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h]. 

(1)  Application  To  Adjust  Status  From 
Temporary  To  Permanent  Resident. 

(2)  1-698,  Immigration  and 
Naturalization  Service. 

(3)  One-time  only. 

(4)  Individuals  or  households.  This 
form  will  collect  the  necessary 
information  to  adjudicate  applications 
from  temporary  resident  aliens  to  adjust 
their  status  to  permenent  residents  and 
issue  an  Alien  Registration  Card  (1-551). 

(5)  1,800,000  respondents  at  1  hour 
each. 

(6)  1,800,000  estimated  annual  burden 
hours. 

(7)  An  expedited  clearance  has  been 
requested.  This  form  will  be  published 
with  the  Notice  of  Proposed  Rulemaking 
as  specified. 

Larry  E.  Miesse, 

Department  Clearance  Officer.  Department  of 

Justice. 

[PR  Doc.  88-16999  Filed  7-27-.88;  8:45  am) 

BILUNG  COOE  4410-10-M 


Lodeing  of  Consent  Order  Pursuant  to 
the  Ciean  Air  Act;  Adamo  Wrecking 
Co. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  14, 1988  a  proposed 
consent  order  in  United  States  v.  Adamo 
Wrecking  Company,  Civil  Action  No.  87 
CV  73146,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Michigan.  The  proposed 
consent  order  concerns  failure  of  the 
defendants  to  comply  with  regulations 
which  require  that  timely,  complete, 
adequate  and  accurate  notice  of 
asbestos  demolition  operations  be  given 
to  the  United  States  Environmental 
Protection  Agency.  The  proposed 
consent  order  requires  defendants  to 
comply  with  the  regulations  and  pay  a 
civil  penalty  of  $25,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Adamo  Wrecking  Company,  D.J.  Ref. 
90-5-2-1-1077. 

The  proposed  consent  order  may  be 
examined  at  the  office  of  the  United 


States  Attorney,  Federal  Building,  231 
West  Lafayette.  Detroit.  Michigan  48226 
and  the  Region  V  Office  of  the 
Environmental  Protection  Agency,  230 
South  Deartxmi  Street.  Chicago,  Illinois 
60604.  Copies  of  the  consent  order  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  Washington,  DC 
20530.  A  copy  of  the  proposed  consent 
order  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $1.00 
(10  cents  per  page  reproduction  cost) 
payable  to  the  Treasurer  of  the  United 
States. 

Roger  ].  Marzulk, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[PR  Doc.  8ft-17064  Filed  7-27-88:  8:45  am] 
BILUNQ  COOE  44tO-0>-« 


Lodging  of  Consent  Decree  Pursuant 
to  Comprehensive  Environnnental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  15, 1988.  a  proposed 
consent  decree  in  United  States  v.  CSX 
Transportation,  Inc.,  et  at..  Civil  Action 
No.  88-1308-CIV-Aronovitz,  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Florida.  The 
complaint  filed  by  the  United  States 
alleged  that  defendant  CSX 
Transportation,  Inc.  is  the  owner  of  the 
Gold  Coast  Oil  Corporation  Site  ("the 
facility")  in  Miami,  Florida,  and  that 
twelve  other  named  defendants 
generated  and  arranged  for  the 
transportation  or  disposal  of  hazardous 
substance  at  the  facility;  that  there  have 
been  releases  of  hazardous  substances 
into  the  environment  from  the  facility, 
which  releases  have  caused  the  United 
States  to  incur  response  costs:  and  that 
there  is  or  may  be  an  imminent  and 
substantial  endangerment  to  the  public 
health,  welfare,  or  the  environment 
because  of  the  actual  or  threatened 
releases.  The  complaint  sought 
injunctive  relief  to  require  the  defendant 
to  abate  and  remedy  the  imminent  and 
substantial  endangerment  and  the 
effects  of  the  actual  or  threatened 
releases  from  the  facility.  The  complaint 
further  sought  the  reimbursement  of  past 
costs  which  were  incurred  by  the  United 
States  in  responding  to  the  actual  or 
threatened  releases. 
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The  consent  decree  requires  the 
defendants  to  implement  fully  the 
remedy  selected  by  the  Environmental 
Protection  Agency  as  set  forth  in  the 
Record  of  Decision,  dated  September  11, 
1987. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Chief,  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  P.O.  Box  7611.  Washington,  DC 
20044,  and  should  refer  to  United  States 
V.  CSX  Transportation,  Inc.,  et  al.  D.J. 
Ref.  90-11-2-262. 

A  copy  of  the  proposed  consent 
decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  Southern 
District  of  Florida,  155  South  Miami 
Avenue.  Miami,  Florida,  33130;  at  the 
Region  IV  Office  of  the  Environmental 
Protection  Agency,  345  Courtland  Street, 
NE..  Atlanta,  Georgia  30365;  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Room  1517,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  from  the  Department 
of  Justice  at  the  above  address  or  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  P.O.  Box  7611.  Washington.  DC 
20044.  When  requesting  a  copy,  please 
refer  to  United  States  v.  CSX 
Transportation,  Inc.,  et  al,  D.J.  Ref.  90- 
11-2-262.  and  enclose  a  check  in  the 
amount  of  $13.30  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Rpsources  Division. 
(FR  Doc.  88-17065  Filed  7-27-88;  8:45  am] 
BILLING  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act  In  United 
States  V.  City  of  Denison 

In  accordance  with  Department 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  15. 1988,  a  proposed 
Consent  Decree  in  United  States  v.  City 
ofDension  and  State  of  Texas,  Civil 
Action  No.  S-88-191CA  was  lodged  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Texas,  Sherman 
Division. 

The  Complaint  in  this  enforcement 
action  was  filed  on  July  15, 1988.  against 
the  City  ofDension  ("the  City")  under 
sections  309(b)  and  (d)  of  the  Clean 


Water  Act  ("the  Act").  33  U.S.C.  1319(b) 
and  (d),  seeking  civil  penalties  and 
injunctive  relief  for  the  discharge  of 
pollutants  into  the  navigable  waters  of 
the  United  States  in  violation  of 
National  Pollution  Discharge 
Elimination  System  ("NPDES")  permits 
issued  to  the  City.  The  Complaint  also 
seeks  injunctive  reUef  against  the  City  to 
require  it  to  construct  a  new  wastewater 
treatment  facility  to  replace  the  Duck 
Creek  facility.  The  proposed  Consent 
Decree  ("Decree")  requires  the  City  to 
adhere  to  interim  limits  for  the  discharge 
of  pollutants  from  its  wastewater 
treatment  facilities  and  comply  with  a 
schedule  for  the  construction  of  a  new 
wastewater  treatment  facility.  It  further 
provides  for  stipulated  penalties  for 
failure  to  comply  with  the  Decree  and 
for  payment  of  a  $51,000  civil  penalty  for 
past  violations  of  the  Act. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Land  and  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  City  of  Denison,  D.J. 
No.  90-5-1-1-2768. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  One  Grand  Centre, 
Suite  504, 1  Grand  Ave.,  Sherman,  Texas 
75090  and  at  the  United  States 
Environmental  Protection  Agency. 
Region  VI.  1445  Ross  Avenue.  Dallas. 
Texas  75202-2733.  Copies  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Enviromental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Room  1521,  U.S.  Department  of  Justice, 
9th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20530.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  $1.50  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Marzulla. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  8ft-17066  Filed  7-27-68;  8:45  am] 
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Amendment  To  Final  Judgment  (On 
Consent)  Under  Clean  Air  Act  To 
Enjoin  The  Discharge  Of  Air  Pollutants 

In  accordance  with  Department 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  an  Amendment  to 
Final  Judgment  (On  Consent)  in  United 
States  V.  Virgin  Islands  Water  and 
Power  Authority,  Civil  Action  No.  83-85 
(D.V.I.),  was  lodged  with  the  United 


States  District  Court  for  the  District  of 
the  Virgin  Islands  on  July  18. 1988.  The 
Amendment  establishes  compUance 
schedules  for  permit  applications  and 
fuel  burning  requirements  to  be  imposed 
upon  the  Virgin  Islands  Water  and 
Power  Authority  to  bring  the  Authority's 
gas  turbines  into  compliance  with  the 
Prevention  of  Significant  Deterioration 
(PSD)  regulations  promulgated  pursuant 
to  Part  C  of  the  Clean  Air  Act.  42  U.S.C. 
7470-7479. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  proposed 
Amendment.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530  and  should  refer 
to  United  States  v.  Virgins  Islands 
Water  and  Power  Authority,  D.J.  Ref. 
No.  9G-5-2-1-568A. 

The  Amendment  may  be  examined  at 
the  office  of  the  United  States  Attorney, 
District  of  the  Virgin  Islands.  St. 
Thomas,  United  States  Virgin  Islands 
00801;  at  the  Region  II  office  of  the 
United  States  Environmental  Protection 
Agency,  26  Federal  Plaza.  New  York, 
New  York  10278;  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resource  Division, 
United  States  Department  of  Justice. 
Room  1651,  Ninth  Street  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20530.  A  copy  of  the  Amendment 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section.  Land  and  Natural  Resources 
Division,  Department  of  Justice,  at  the 
above  address. 
Roger  |.  Marzulla. 

Assistant  Attorney  (^neral.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-17067  Filed  7-27-88;  8:45  am) 

BILLING  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  19. 1988.  a  proposed 
consent  decrees  in  United  States  v.  City 
of  West  Chicago,  Civil  Action  No.  88C- 
6158.  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Illinois.  The  proposed  consent  decree 
resolves  a  judicial  enforcement  action 
brought  by  the  United  States  against  the 
City  of  West  Chicago  for  violations  of 
the  Clean  Water  Act. 

The  proposed  consent  decree  requires 
the  City  of  West  Chicago  to  attain  and, 
thereafter,  maintain  compliance  with  the 
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Clean  Water  Act  and  comply  with  its 
NPEffiS  pennit.  To  ensure  compliance 
with  the  final  eflluent  limits,  the 
proposed  consent  decree  requires  West 
Chicago  to  complete  construction  of  a 
chlorination  facility  and  excess  flow 
facilities  by  November  1. 1968.  The 
proposed  coosent  decree  also  requires 
West  Chicago  to  take  interim  measures 
to  ensure  that  the  effluent  for  fecal 
coliform  at  its  West  Chicago  Regional 
Wastewater  Treatment  Plant  is  as  low 
as  technically  feasible  until  the 
completion  of  the  chlorination  facility. 
Finally,  the  CMisent  decree  requires 
West  Chicago  to  pay  a  civil  penalty  of 
$50,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent 
decreee.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division,  United 
States  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  City  of  West 
Chicago.  D.J.  Ref.  90-5-1-1-840A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  219  South  Dearborn 
Street,  Chicago,  Ilhnois  and  at  the  office 
of  Regional  Counsel,  Environmental 
Protection  Agency,  230  South  Deartjorn 
Street,  Chicago,  Illinois. 

Copies  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  and 
PennsyK'ania  Avenue  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.70  (10  cents  per  page 
reproduction  costs)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  J.  Marzulla, 

Assistant  Attorney  General.  Landand 
Natural  Resources  Division. 
[FR  Doc.  88-17068  Filed  7-27-88:  8:45  am) 

BILLING  CODE  «41«-0t-M 


Drug  Enforcemerrt  Administration 

ControHMt  Subatanccs;  EstabNstMnent 
of  19M  Aggragste  Production  Quota 
for  2-amino  4  mXhyl  5  phenyf-2- 
oxazolina  (4-mettiylaminorex) 


agency:  Drug  Enforcement 
Administration,  Justice. 


ACnON:  Notice  of  an  Established  1988 
Aggregate  Production  Quota. 

summary:  This  notice  establishes  the 
1988  aggregate  production  quota  for  4- 
methylaminorex.  a  Schedule  I  controlled 
substance. 
date:  July  28, 19ea 
FOM  FUmMBR  MRMMATION  CONTACT: 
Howard  McClatn.  Jr..  Chiei  Drug 
Control  Section.  Drug  Enforcement 
Administration.  1406 1  Street  NW., 
Washington.  DC  20637,  Telephone:  (202) 
633-1388. 

SUPPLEMBrTARV  MPOMNATKM:  Section 
308  of  the  Controlled  Substances  Act, 
(21  U.S.  Code  828),  requires  the  Attorney 
General  to  establish  aggregate 
production  qiiotas  for  all  controlled 
substances  in  Schedules  I  and  11  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration 
pursuant  to  f  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations. 

On  March  3, 1988,  a  notice  proposing 
to  establish  a  1988  aggregate  production 
quota  for  4-methylaminorex  was 
published  in  the  Federal  Register  (53  FR 
6883).  All  interested  persons  were 
invited  to  conunent  on  or  object  to  the 
proposal  on  or  before  April  4, 1988.  No 
comments  or  objections  were  received. 

Pursuant  to  section  (3)(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act,  5  U.S.  Code  601,  et  seq. 
The  establishment  of  annual  production 
quotas  for  Schedules  I  and  II  controlled 
substances  is  mandated  by  law  and  by 
international  commitments  of  the  United 
States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of  1970 
(21  U.S.  Code.  Section  826)  and 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  by 
§  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Administrator  hereby 
orders  that  the  1988  aggregate 


production  quota  for  4-niethylaminorex, 
expressed  in  grams  of  anhydrous  base, 
be  established  as  follows: 

Basic  Class.  1988  Aggregate 
production  Quota  (grams).  Schedule  I,  4- 
Methylaminorex — 5. 
|ohn  C.  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 

Dated:  )nne  27. 1988. 

[FR  Doc.  88-17011  Filed  7-27-88;  8:45  am) 

BKUNe  CODE  44n-W.ll 


Controlled  Substances;  Proposed 
Revised  1988  Aggregate  Production 
Quotas 

AGENCY:  Drug  Enforcement 
Administration,  Justice. 
ACTION:  Notice  of  Proposed  Revised 
1988  Aggregate  Production  Quotas. 

summary:  This  notice  proposes  revised 
1988  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I  and 
II  of  the  Controlled  Substances  Act. 
Since  the  establishment  of  the  1988 
aggregate  production  quotas  on  October 
22, 1987  (52  FR  39573).  DEA  has 
reviewed  data  submitted  by  the 
registered  manufacturers  concerning 

1987  dispositions  and  year-end 
inventories  and  has  determined  that 
revisions  of  some  of  the  previously 
established  quotas  are  necessary. 

DATE:  Comments  or  objections  should  be 
received  on  or  before  August  29. 1988. 
ADDRESS:  Send  comments  or  objections 
to  the  Administrator.Drug  Enforcement 
Administration.  1405 1  Street,  NW., 
Washington,  DC  20537.  Attn:  DEA 
Federal  Register  Representative. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain,  Jr.,  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration,  Wa^ington.  DC  20537, 
Telephone:  (202)  633-1366. 
SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.  Code  826)  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  I  and  II  each 
year. 

This  responsibility  has  been  delegated 
to  the  Administrator  of  the  Drug 
Enforcement  Administration  pursuant  to 
§  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations. 

On  October  22. 1987,  a  notice  of  the 

1988  aggregate  production  quotas  was 
published  in  the  Federal  Register  (52  FR 
39573).  The  notice  stipulated  that  the 
Administrator  of  the  Drug  Enforcement 
Administration  would  adjust  the  quotas 
in  early  1988.  as  provided  in  Title  21, 
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Code  of  Federal  Regulations,  Part 
1303.23(c).  These  aggregate  production 
quotas  represent  those  amounts  of 
controlled  subtances  that  may  be 
produced  in  the  United  States  in  1988 
and  do  not  include  amounts  which  may 
be  imported  for  use  in  industrial 
processes. 

Basi;d  on  a  review  of  1987  year-end 
inventories,  1987  disposition  data 
submitted  by  quota  applicants, 
estimates  of  the  medical  needs  of  the 
United  States  submitted  to  the  Drug 
Enforcement  Administration  by  the 
Food  and  Drug  Administration  and  other 
information  available  to  DEA,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  under  the  authority 
vested  in  the  Attorney  General  by 
section  306  of  the  Controlled  Substances 
Act  of  1970  (21  U.S.  Code  826)  and 
delegated  to  the  Administrator  by 
§  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  hereby  proposes  the 
following  changes  in  the  1988  aggregate 
production  quotas  for  the  listed 
controlled  substances,  expressed  in 
grams  of  anhydrous  acid  or  base: 


SdMdMtel 

Lysergic  acid 
dtethytemide 

SctMdutoll 

AtfentanH 

Amphetamine 

Cocaine 

Codeine  (for  sale) 

Oesoxyephedrine 

Levodesoxyephednne.. 

Methamphetamine 

Oextropropoxyp^iene 

Dihydrocodeine 

Fentanyt 

Hydrocodone 

Hydromorphone 

Levorphanol 

Methadone 

Mett>adone  Intermediate 

(4-cyano-2- 

dimethylami(K>-4,4- 

diphenyltxjtane) 

Methylphenidate 

Mixed  Alkaloids  of 

Opium 

(Morphine  (for  sale) 

Morphine  (for 

conversion) 

Oxycodone  (for  sale) 

Pentobartital 

Ptiencydidine „. 

Ptienylacetone 

Secobartxtal 

Sufentanil 


Previoosly 
established 

1988 
aggregate 
production 

quota 


3,500 

371.000 

700,000 

58.277,000 

1,418,000 

1,400,000 

18,000 

74,075,000 

582,000 

6,100 

2.360,000 

198.000 

16,800 

1,591.000 


Proposed 

revised 

1988 

aggregate 

production 

quota 


11 

0 

264.000 

793.000 

54.249,000 

1.423.000 

1,400.000 

23.000 

96.986.000 

278.000 

5,000 

2.791.000 

183,000 

10.700 

1,645,000 


1.  989.000 

2,057,000 

2.317,000 

2.172,000 

7,000 

8.000 

3,148,000 

3,268,000 

62,845,000 

59.807.000 

2,122,000 

2.406,000 

11.737,000 

14,407,000 

31 

36 

1,020,000 

413,000 

1,573,000 

971,000 

450 

500 

All  interested  persons  are  invited  to 
submit  their  comments  and  objections  in 
writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 


proposal  relating  to  any  of  the  above- 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrants  a  hearing, 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  a  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

Pursuant  to  section  3(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  shall  entities  within  the 
meaning  and  intent  of  the  Regulatory 
FlexibiHty  Act,  5  U.S.  Code  601,  et  seq. 
The  establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 
law  and  by  the  international 
commitments  of  the  United  States.  Such 
quotas  impact  predominantly  upon 
major  manufacturers  of  the  affected 
controlled  substances. 

Dated:  June  27. 1988. 
John  C.  Lawn, 

Administrator.  Drug  Enforcement 

Administration. 

[FR  Doc.  88-17012  Filed  7-27-88;  8:45  am] 

BtU-MG  CODE  4410-09-M 


Controlled  Substances;  Proposed  1988 
Aggregate  Production  Quota  for 
Ibogaine 

agency:  Drug  Enforcement 
Administration,  Justice. 

action:  Notice  of  a  Proposed  1988 
Aggregate  production  Quota. 

SUMMARY:  This  notice  proposes  a  1988 
aggregate  production  quota  for  ibogaine. 
a  Schedule  I  controlled  substance. 

DATE:  Comments  or  objections  must  be 
received  on  or  before  August  29, 1988. 
ADDRESS:  Send  comments  or  objections 
to  the  Administrator.  Drug  Enforcement 
Administration,  1405  I  Street,  NW., 


Washington,  DC  20537,  Attn:  DEA 
Federal  Register  Representative. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain,  Jr..  Chief.  Drug 
Control  Section,  Drug  Enforcement 
Administration,  1405  I  Street,  NW., 
Washington,  DC  20537.  Telephone:  (202) 
633-1366. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.  Code  826)  requires  that  the 
Attorney  General  Establish  on  an 
annual  basis  aggregate  production 
quotas  for  all  controlled  substances 
listed  in  Schedules  I  and  II.  This 
responsibiUty  has  been  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  pursuant  to  S  0.100  of 
Title  28  of  the  Code  of  Federal 
ReguJations. 

Recently,  the  Drug  Enforcement 
Administration  received  an  appUcation 
for  a  manufacturing  quota  for  ibogaine, 
a  Schedule  I  controlled  substance.  The 
ibogaine  is  to  be  used  for  research 
purposes. 

The  Administrator  of  the  Drug 
Enforcement  Administration,  under  the 
authority  vested  in  the  Attorney  General 
by  section  306  of  the  Controlled 
Substances  Act  of  1970  (21  U.S.Code 
826)  and  delegated  to  the  Administrator 
by  §  0.100  of  Title  28  of  the  Code  of 
Federal  Regulations,  hereby  proposes 
the  1988  aggregate  production  quota  for 
ibogaine  expressed  in  grams  of 
anhydrous  base. 


Basic  Class 

Proposed  19S8 

aggregate 

productKXi  quota 

(grams) 

Ibogaine _ 

575 

All  interested  persons  are  invited  to 
submit  comments  or  objections  in 
writing  regarding  this  proposal. 
Comments  or  objections  should  be 
submitted  to  the  Administrator,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative,  and 
must  be  received  by  August  29, 1988.  If  a 
person  raises  one  or  more  issues  which 
that  person  believes  would  warrant  a 
hearing,  that  individual  should  so  state 
and  summarize  the  reason  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  a  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
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heard  and  setting  the  time  for  the 
hearing. 

Pursuant  to  sections  (3)(c)(3]  and 
3(e)(2)(C)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  fmal  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act.  5  U.S.  Code  601.  et  seq. 
The  establishment  of  annual  production 
quotas  for  Schedule  I  and  II  controlled 
substances  is  mandated  by  law  and  by 
international  commitments  of  the  United 
States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Dated:  June  27. 1988. 
John  C.  Lawm, 

Administrator.  Drug  Enforcement 

Administration. 

[FR  Doc.  88-17013  Filed  7-27-88:  8:45  am] 

BILUNO  COOE  4410-09-M 


[Docket  No.  87-59] 


UMI 


Melvin  Darryl  Allen,  D.O.S.;  Revocation 
of  Registration;  Denial  of  Application 

On  June  19. 1987,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Melvin  Darryl  Allen, 
D.D.S.  (Respondent)  of  128  West  Pine 
Street.  Ponchatoula,  Louisiana  70454, 
proposing  to  revoke  Respondent's  DEA 
Certificate  of  Registration  AA7218488 
and  deny  any  pending  applications  for 
its  renewal.  The  statutory  predicate  for 
the  Order  to  Show  Cause  was 
Respondent's  conviction  on  January  28, 
1987.  in  the  United  States  District  Court 
for  the  Eastern  District  of  Louisiana  of 
distribution  of  hydromorphone 
(Dilaudid),  in  violation  of  21  U.S.C. 
841(a)(1). 

By  letter  dated  July  18, 1987, 
Respondent's  counsel  requested  a 
hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause.  The  matter  was 
placed  on  the  docket  of  Administrative 
Law  Judge  Francis  L.  Young  and  the 
hearing  was  held  in  New  Orleans, 
Louisiana  on  November  17. 1987. 


On  March  25. 1988.  the  Administrative 
Law  Judge  issued  his  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision.  No 
exceptions  were  filed  and  on  May  20. 
1988,  the  Administrative  Law  Judge 
transmitted  the  record  in  this  proceeding 
to  the  Administrator.  The  Administrator 
has  considered  this  record  in  its  entirety 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  in  this  matter, 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrative  Law  Judge  found 
that  several  individuals  were  obtaining 
prescriptions  for  Dilaudid  from 
Respondent  for  no  legitimate  medical 
purpose.  Between  1979  and  1982,  one 
individual  obtained  "hundreds  and 
hundreds"  of  prescriptions  for  20  dosage 
units  of  4  mg.  Dilaudid  fi'om  Respondent 
in  exchange  for  either  sexual  favors  or 
money.  This  individual  often  paid 
Respondent  $450.00  for  a  prescription  of 
Dilaudid.  Additionally,  in  or  prior  to 
1985,  another  individual  exchanged 
sexual  favors  or  money  with 
Respondent  for  prescriptions  of 
Dilaudid.  On  several  occasions,  this 
individual  went  to  see  Respondent  with 
her  husband  and  they  each  paid  $400.00 
for  a  prescription  for  20  Dilaudid  4  mg. 
tablets.  None  of  the  prescriptions  were 
issued  for  a  legitimate  medical  purpose. 

Further,  the  Administrative  Law  Judge 
found  that  in  or  about  1984  or  1985.  a 
commercial  fisherman  employed  by 
Respondent  received  prescriptions  for 
Dilaudid  from  Respondent  in  lieu  of 
salary  for  services  rendered,  not  for  any 
legitimate  medical  purpose. 

The  Administrative  Law  Judge  also 
found  that  an  individual  had  purchased 
over  a  hundred  prescriptions  for 
Dilaudid  from  Respondent  as  of 
September  1985.  Initially,  the  individual 
paid  Respondent  $350.00  for  a 
prescription  of  20  dilaudid  4  mg.  tablets. 
Respondent  subsequently  increased  the 
price  to  $400.00  when  the  street  value  of 
Dilaudid  went  up.  This  individual  met 
Respondent  at  his  office  or  on  the 
Interstate  55  service  road.  During  one  of 
their  meetings  on  the  service  road. 
Respondent  showed  the  individual  a 
handgun  and  told  him  if  he  ever  told 
anyone  about  their  arrangement  that  he 
would  have  him  shot. 

The  individual  began  to  cooperate 
with  the  Louisiana  Department  of  Public 
Safety  in  the  Fall  1985.  While  working 
with  the  state  police,  he  purchased 
prescriptions  for  Dilaudid  and  V-Cillin 
from  from  Respondent  on  October  15. 
1985,  November  14, 1985,  and  December 
5. 1985.  None  of  the  prescriptions  had 


been  written  for  a  legitimate  medical 
purpose.  As  a  result.  Respondent  was 
indicted  in  the  United  States  District 
Court  for  the  Eastern  District  of 
Louisiana  and  charged  with  three  counts 
of  illegal  distribution  of  Dilaudid  in 
violation  of  21  U.S.C.  841(a)(1).  On 
January  28, 1987,  Respondent  entered  a 
plea  of  nolo  contendere.  He  was 
sentenced  to  three  years  imprisonment, 
execution  of  which  ws  suspended,  was 
placed  on  active  probation  for  three 
years  and  fined  $150.00.  Additionally,  as 
a  special  condition  of  probation. 
Respondent  was  ordered  by  the  Court 
not  to  issue  prescriptions  for  Schedule  II 
narcotic  drugs  in  the  course  of  his  dental 
practice. 

On  December  5. 1987.  a  committee  of 
the  Louisiana  State  Board  of  dentistry 
held  an  administrative  hearing.  The 
committee  found  that  Respondent 
engaged  in  conduct  giving  cause  for  the 
suspension,  revocation,  or  restricting  of 
his  dental  license.  In  a  Proposed  Final 
Decision,  the  committee  recommended 
that  Respondent's  license  to  practice 
dentistry  should  be  suspended  for  a 
period  of  two  years  and  his  dental 
license  should  be  permanently  restricted 
to  prohibit  him  from  engaging  in  the 
administration,  dispensation  or 
prescription  of  any  narcotic  drug. 
Additionally,  it  proposed  that  after  the 
expiration  of  his  two  year  suspension. 
Respondent  should  be  put  on  a  ten  year 
probationary  period.  The  committee  also 
proposed  that  a  fine  of  $3000.00  be 
imposed  and  that  Respondent  reimburse 
the  Board  $8,550.99  for  expenses 
incurred  by  the  proceedings. 

The  Administrative  Law  Judge 
concluded  that  there  is  a  lawful  basis 
for  revocation  of  Respondent's  DEA 
registration  and  recommended  that 
Respondent's  DEA  registration  be 
revoked.  The  Administrator  adopts  the 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision  of  the 
Administrative  Law  Judge  in  their 
entirety.  Respondent  has  been  convicted 
of  felony  offenses  relating  to  controlled 
substances.  There  is,  therefore,  a  lawful 
or  statutory  basis  for  the  revocation  of 
his  DEA  registration  and  for  the  denial 
of  his  application  for  renewal  thereof.  21 
U.S.C.  824(a)(2).  In  light  of  all  of  the 
facts  and  circumstances  in  this  case,  the 
Administrator  concludes  that  the 
registration  must  be  revoked  and  his 
pending  application  denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
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CertlHcate  of  Registration  AA7218488. 
previously  issued  to  Melvin  Darryl 
Allen,  D.D.S.,  be,  and  it  hereby  is, 
revoked.  The  Administrator  further 
orders  that  Respondent's  application  for 
renewal  of  his  DEA  Certificate  of 
Registration,  executed  on  May  21, 1987, 
be,  and  it  hereby  is,  denied. 
This  order  is  effective  August  29. 1988. 

Dated:  July  20. 1988. 
|ohn  C.  Lawn, 

Administrator 

[FR  Doc.  8a-16979  Filed  7-27-88;  8:45  am] 

BILUNG  CODE  4410-0»-M 


John  D.  Vincent,  D.D.S^  Revocation  of 
Registration 

This  proceeding  was  initiated  on  April 
15, 1988,  when  the  Deputy  Assistant 
Administrator  for  Diversion  Control 
issued  an  Order  to  Show  Cause  (Order) 
to  John  D.  Vincent,  D.D.S.  of  Rapid  City, 
South  Dalcota  (Respondent).  The  Order 
sought  to  revoke  DEA  Certificate  of 
Registration  BV03035917  previously 
issued  to  Respondent  and  to  deny  any 
pending  applications.  The  statutory 
basis  for  the  proposed  action  was  that 
Respondent's  continued  registration  is 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(f)  and 
824(a)(4). 

The  Order  was  sent  via  registered 
mail  and  was  received  on  May  2,  insb. 
Title  21  of  the  Code  of  Federal 
Regulations  §  1301.54(a)  requires  the 
respondent  to  file  a  request  for  a  hearing 
within  30  days  of  the  date  of  receipt  of 
the  Order.  Section  1301.54(dl  provides 
that  failure  to  timely  file  a  request  for  a 
hearing  acts  as  a  waiver  of  the  hearing. 
It  has  been  more  than  30  days  since  the 
receipt  of  the  Order  and  Respondent  has 
not  filed  a  request  for  a  hearing.  The 
Respondent  is  therefore  deemed  to  have 
waived  his  opportunity  for  a  hearing 
before  an  Administrative  Law  Judge. 
Pursuant  to  21  CFR  1301.57,  the 
Administrator  now  issues  his  Final 
Order  in  this  matter,  based  on  the 
information  contained  in  the 
investigative  file. 

On  July  16, 1982,  Respondent  was 
convicted  of  Theft  of  an  Automobile,  a 
felony  under  the  Illinois  Revised 
Statutes,  and  Unlawful  Use  of  Weapons, 
a  misdeameanor  under  the  Illinois 
Revised  Statutes.  On  November  9, 1983, 
the  Dental  Examining  Committee  of  the 
Illinois  State  Department  of  Regulation 
and  Education  recommended  that 
Respondent's  dental  license  be  revoked 
on  the  basis  of  Respondent's  two 
convictions.  The  Director  of  the  Illinois 
Department  of  Regulation  and  Education 
adopted  the  committee's 


recommendation  and  on  January  9, 1984, 
revoked  Respondent's  license  to 
practice  dentistry  in  the  State  of  Illinios. 

Between  March  1986  and  January 
1987,  Respondent  was  practicing 
dentistry  in  South  Dakota.  Respondent 
did  not,  however,  hold  a  South  Dakota 
controlled  substance  license  and  was 
without  authority  to  possess,  dispense 
or  prescribe  controlled  substances  in 
that  State.  While  practicing  in  South 
Dakota,  Respondent  issued  numerous 
prescriptions  for  controlled  substances. 
In  a  hearing  held  on  May  7, 1987,  the 
South  Dakota  State  Board  of  Dentistry 
found  that  Respondent  had  engaged  in 
fraud  or  material  deception  in  the  course 
of  professional  services  or  activities  in 
that  he  prescribed  and  obtained 
controlled  substances  without  a  South 
Dakota  controlled  substance  license.  On 
that  same  date,  the  South  Dakota  Board 
of  Dentistry  entered  a  final  order 
suspending  Respondent's  license 
indefinitely.  Revocation  of  Respondent's 
license  to  practice  constitutes  statutory 
grounds  to  revoke  his  certificate  of 
registration  under  21  U.S.C.  824(a)(3). 

On  or  about  December  28, 1985,  and 
June  3, 1987,  Respondent  tendered 
renewal  applications  to  the  DEA  for  a 
Certificate  of  Registration.  On  each 
occasion,  Respondent  represented  that 
he  was  licensed  to  handle  controlled 
substances  in  the  State  of  South  Dakota. 
In  fact,  Respondent  had  never  been  so 
authorized  and  therefore,  the 
Administrator  finds  that  the  two 
applications  were  materially  falsified 
within  the  meaning  of  21  U.S.C. 
824(a)(1). 

Accordingly,  having  concluded  that 
there  are  lawful  bases  for  the  revocation 
of  the  Respondent's  registration  and  for 
the  denial  of  any  pending  applications 
for  renewal  thereof,  the  Administrator  of 
the  Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  BV0305917, 
previously  issued  to  John  D.  Vincent 
D.D.S.,  be,  and  it  hereby  is.  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of  that 
registration  be,  and  they  hereby  are, 
denied. 

The  order  is  effective  immediately. 
July  20. 1988. 

John  C.  Lawn, 

Administrator. 

[FR  Doc.  88-16980  Filed  7-27-88:  8:45  am) 
BILLING  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ITA-W-20,550;  TA-W-20,551;TA-W-20,5601 

Dalton  Industries,  Inc.;  Corporate 
Headquarters  and  Warehouse, 
Wiltoughby,  OH;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance  on  May  19, 1988,  applicable 
to  all  workers  of  Dalton  Industries  at  the 
corporate  headquarters  and  warehouse, 
Willoughby,  Ohio  and  factory  outlet 
stores  in  several  locations  including 
Willoughby,  Ohio  and  Canton.  Ohio. 
The  Notice  of  Certification  was 
published  in  the  Federal  Register  on 
June  1, 1988  (53  FR  20027-8). 

Based  on  new  information  received 
from  the  administering  state  agency  in 
Ohio  the  Department  is  amending  Uie 
subject  certification. 

Workers  at  Dalton  Industries 
corporate  headquarters,  warehouse  and 
factory  outlet  store  in  Willoughby,  Ohio 
and  workers  at  the  factory  outlet  store 
in  Canton,  Ohio  were  eligible  for  trade 
adjustment  assistance  under  the 
following  earlier  certifications  (TA-W- 
16,442  and  16,444)  respectively.  These 
certification  expired  on  March  3, 1988. 
Therefore,  the  March  11, 1987  impact 
date  in  the  subject  certification  notice 
for  workers  at  the  subject  locations  is 
being  changed  to  make  it  applicable  to 
those  workers  whose  separations  from 
employment  occurred  on  or  after  March 
4, 1988. 

The  amended  notice  applicable  to 
TA-W-20,550,  TA-W-20.551,  and  TA- 
W-20,560  is  hereby  issued  as  follows: 

All  workers  of  the  locations  listed  below  of 
Dalton  Industries,  Incorporated  who  became 
totally  or  partially  separated  from 
employment  on  or  after  the  indicated  impact 
date  and  before  May  31, 1988  are  eligible  to 
apply  for  adjustment  assistance  under 
section  223  of  the  Trade  Act  of  1974. 


TA-W 


20.550 


20.551 
20.552 
20,553 
20.554 
20.555 
20,556 


Location 


Corporate  Headquar- 
ters, Warehouse 
Willoughby,  OH. 

Factory  Outlet 
Locations 

Willoughby.  OH 

Rochester,  NY 

Pittsburgh.  PA 

Pigeon  Forge,  TN 

Mystic.  CT 

Lorain-Amherst.  OH 


Impact  date 


Mar  4.  1988 


Mar.  4,  1988. 
Mar.  11.  1988. 

Do. 

Do. 

Do 

Do. 
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TA-W 

Location 

Impact  date 

20,557 

Hilton  Head,  SC 

CX> 

20,558 

Erie,  PA 

Do. 

20,559 
20,560 

Cotumbus,  OH _ 

Canton,  OH 

Do. 
Mar  4  1988 

20,561 

Buffalo,  NY 

Mar.  11,  1987. 

20,562 

Bedford,  OH 

Do. 

20,563 

Asheville,  NC 

Do. 

Signed  at  Washington,  DC,  this  20th  day  of 
July,  1988. 

Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislation  and 
Actuarial  Services,  UIS. 
[FR  Doc.  88-16981  Filed  7-27-88;  8:45  am] 

NLUNQ  CODE  4«10-30-M 


Occupational  Safety  and  Health 
Administration 

Agency  Information  Collection 
Activities  Under  OMB  Review; 
Personal  Protective  Equipment, 
Survey 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 

action:  a  survey  to  determine  the 
effects  of  revising  Subpart  I — Personal 
Protective  Equipment. 


summary:  The  Department  of  Labor,  in 
carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35;  5  CFR  Part  1320  (53  FR  16618 
to  16632,  May  10, 1988)).  is  submitting 
this  survey  to  the  Office  of  Management 
and  Budget  (OMB)  for  that  Agency's 
approval.  OSHA's  current  PPE 
standards  are  outdated  and  design 
restrictive.  The  data  collected  in  this 
survey  will  provide  information  on  the 
interrelationships  between  process- 
related  hazards,  PPE  use,  safety  training 
and  programs,  and  injiu*y  experience  for 
use  in  determining  the  technological  and 
economic  feasibility  of  proposed 
changes  to  the  existing  standards 
govening  PPE.  This  will  be  a  one  time 
only  telephone  survey.  OSHA  estimates 
that  there  will  be  3501  non-response  or 
screening  only  respondents  requiring  5 
minutes  per  response  and  5254 
completed  surveys  from  respondents 
requiring  an  average  of  45  minutes  per 
response  for  an  average  of  29  minutes 
per  total  responses. 

DATE:  OSHA  has  requested  an 
expedited  review  of  this  submission 
under  the  Paperwork  Reduction  Act  to 
be  completed  within  30  days  of  the  date 
of  publication  in  the  Federal  Register. 


FOR  FURTHER  INFORMATION  CONTACT 

Comments  and  questions  about  this 
survey  or  the  reporting  burden  should  be 
directed  to  Paul  E.  Larson,  Department 
Clearance  Officer,  Offlce  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.,  Room  N- 
1301,  Washington,  DC  20210  (telephone 
(202)523-6331).  Comments  should  also 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  OSHA,  Office  of 
Management  and  Budget,  Room  3208, 
Washington,  DC  20503  (telephone 
(202)395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  the  information 
collection  clearance  package  which  has 
been  submitted  to  OMB  should  advise 
Mr.  Larson  of  this  intent  at  the  earliest 
possible  date. 

SUPPLEMENTARY  INFORMATION:  OSHA  is 
submitting  the  following  clearance 
package  to  OMB  in  a  request  for 
approval  of  the  survey  contained  in 
Appendix  III. 

Signed  at  Washington,  DC  this  20th  day  of 
July,  1988. 
Paul  Larson, 

Departmental  Clearance  Officer. 

BILUMO  COOe  4$10-2«-M 
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Starxltrd  Form  83 
(R«v  S«0ttfnb*'  1983) 


Request  for  0MB  Review 


Important 

Read  instructions  before  completing  form.  Do  not  use  the  same  SF  83 
to  request  twth  an  Executive  Order  12291  review  and  approval  under 
the  Paperwork  Reduction  Act 

Answer  all  questions  m  Part  I.  If  this  request  is  for  review  under  E.O. 
12291,  complete  Part  II  and  sign  the  regulatory  certification.  If  this 
request  is  for  approval  under  the  Papenwork  Reduction  Act  and  5  CFR 
1320.  skip  Part  II,  complete  °ar  W  and  sign  the  paperwork  certification. 


Send  three  copies  of  this  form,  the  material  to  be  reviewed,  ano  for 
paperwork — three  copies  of  the  supporting  statement,  to: 

Office  of  Information  and  Regulatory  Affa.rs 
Office  of  Managerrient  and  Budget 
Attention:  Docket  Library.  Room  3201 
Washington.  DC  20503 


PART  I. — Complete  This  Part  for  All  Requests. 


1.  Department/agency  and  Bureau  of'ice  originating  request 

Department  of  Labor/OSHA 
Office  of  Regulatory  Analysis 


2.  Agency  coce 


12      18 


3.  Nam«  of  person  who  can  best  ans*er  questions  regaromg  Wis  request 


Teiep'"one  numt)er 

^202    ^523-9690 


Hugh  Conway 

4.  Title  of  inforrTlation  coJiection'V  ruieTiaking 

A  survey  to  determine  the  effects  of  revising  the  reaulations  aovernina 
PPE  usaae,  welding,  and  pulp  and  paper  and  paperboard  mills. 


8.  Legal  authority  for  information  collKfion  or  rule  (cite  United  States  Code.  Public  Law.  or  Executive  Order) 
2Q  use    fi55    «»t    a«»q.     o>   PL    Ql-5qfi 


S.  Affected  public  (check  all  that  apply) 

1  O  Individuals  or  households 

2  D  State  Of  local  gov»rnments 


3  n  Farms 

4  [X  Businesses  or  other  for  profit 


5  [j  Federal  agencies  or  emptoyees 

6  n  Non-profit  institutions 

7  QJ  Small  businesses  or  organizations 


PART  II.— Complete  This  Part  Only  if  the  Request  Is  for  0MB  Review  Under  Exer   tive  Order  12291 


7.  Regulation  Identifier  Number  (RIN) 


. .  0'   None  assigned  L_ 


S.  Type  of  submission  (check  oie  n  each  category) 
Claaslfleation 

1  D  Major 

2  [D  Normaior 


StMge  of  development 

1  C  Proposed  or  draft 

2  !Z]  F'nai  Of  interim  final.  *ith  prior  proposal 

3  !Z1  Final  or  interim  final,  without  pnor  proposal 


Type  of  review  requested 

1  n  Standard 

2  iZl  Pending 

3  iZ!   Emergency 

4  '^^   Statutory  or  (udiciai  aeaoi'^e 


9.  CFRsectior-  affected 
CFP    _ 


10.  Does  this  regulation  contain  reporting  or  recordkeeping  reauirements  mat  'equi'e  0MB  approval  under  "le  Paoenwork  Reduction  Act  __  ,_ 

and  5  CFR  1320'  .  ■  U  Ves        J  No 


11.  if  a  rr.an.r ' J  c    ^ 'here  a  regulatory  impa;t  vrjIyS'S  a'.:  ic  <?i^ 
If  No.  '  did  0MB  waive  th.?  analysis' ■ 


1  G  Yes     2  C  No 

3  n  Yes    4  m  No 


Certification  for  Regulator/  Submitsiont 

In  submitting  this  request  for  OMB  .'ev.e*.  the  autncjed  -egjlator,-  contact  jnc  "-e  o'ogram  official  ce-  ■,  :idt  the  'eqji'e'reits  o?  E  0  12C91  and  any  apphcahie 
policy  directives  have  been  complied  wth 


Signature  of  program  off  ical 


Signature  of  authorized  regulatory  contai't 


12.  (0MB  use  only) 


Date 


Date 


Prevous  eOftO"s  ossoie'e 
NSN  754000  RJl  1034 


83  i;a 


standard  Form  83  (Rev  9  83) 

PrescnBM  By  OVB 
5 CFR  1320 ana  EO   '2291 
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PART  III.— Complete  This  Part  Only  if  the  Request  is  for  Approval  of  a  Cotiection 
of  Information  Under  the  Paperworic  Reduction  Act  and  5  CFR  1 320. 


13.  Abstract— Describe  needs,  uses  and  affected  publtc  in  5C  words  or  less 

The  data  collected  in  this  survey  will  provide  information  on  the  interre- 
lationships between  process-related  hazards,  PPE  use,  safety  training  and 
programs,  and  injury  experience  for  use  in  determining  the  technolooical  and 
economic  feasibility  of  proposed  changes  to  the  existing  standards  for  PPE. 


14.  Type  o<  ■nforrnation  c3ileclio«^  (cneckontyone) 
Information  coHuetiont  not  eontalnod  in  nihs 
1  \^  Regular  submission 
Informstion  eoUoetfont  contained  In  rulat 

3  G  ti'S'ing  regulation  (no  change  proposed) 

4  D  Notice  o<  proposed  ruiemaKmg  (NPRM) 
n ,'  fiiia.  NPRW  «ta»  previously  pjblisrieti 


2  i_  tmergency  submission  (certification  at:xiie<3) 

6  f  .-alof  inlenm  final  without  pr'Oi  NORN- 
<•  J    Regular  Submission 
6  Zj   EiT>ergenc>  submiss  or  crC'ca^'or.  Vi^ieaj 


7  Enttr  date  o'  etpected  o-  actua'  'etlerai 
Register  pubhcation  at  ttiis  staige  o'  r  jiemoM'-.g 
(month,  Oiy,  year) 


IS.  Type  of  ievi««  requested  (cf)eck  only  one) 

j  S  l<4ew  collection 

?i_J  Revision  of  a  currently  approved  collection 

3  lJ  Extension  0*  ttie  expiration  date  o4  •  currently  approved  collectiof> 
without  any  c^iarige  m  the  sut)stance  or  in  the  method  of  collection 


4  I Reir.statement  of  a  previously  approved  coMectum  for  mthc**  app'ovdi 

has  expred 

5  i_j   Existing  coNect»n  m  use  nxtnouf  an  0MB  coni'ot  nor*^ 


16.  fgepcy  'eport  form  nun-ber($)^>F>cri/(>esfan<7ard/opriona'  form  nvmbtr(s)) 

None 


17.  Annual  reporting  or  disclosure  burden 

1  Number  of  respondents 

2  Number  of  responses  per  resporxJent 

3  Total  annual  responses  (Ima  1  times  line  2) 

4  Hours  per  response 

STotai  hoursf/rne3f/rT?es/ine4j     . 

IS.  Annual  recordkeeping  burden 

1  Number  of  recordkeepers 

2  Anrutsl  tiours  pef  recordfceeper 

3  Total  recordkeeping  hours  (line  1  times  line  2) 

4  Recordkeeping  retention  period 


8755 


8755 


-r48- 


'  22.  Purpose  of  information  collection  ccief«  a.* /T'j'k  is  apij(>; 

I         1  LJ  Application  for  benefits 

,  2  I ,  Program  evaluation 

I         3  D  Gene'ai  purpose  statis'ics 

4         4  \7^  Regu>aiory  or  compkary:e 

,  5  3  Program  planning o<  managemert 

6  1 :  Research 

7  n  Ajdif 


4233 


years 


19.  Total  annual  burden 

1  Requested  (tine  1 7  5  plus  Ime  1 8-3) 

2  In  current  0MB  inventory 

3  Difference  (line  1  less  line  2)        .    . 
txplanatlon  ofditterenea 

4  Program  change 

5  Adjustment       .     .  


4333 


'^4233 


-^4233 


20.  Current  (most  recent)  0MB  control  number  or  comment  number 

None 


21.  Reouested  expiration  date 
3-31-89 


23.  Freouency  of  recordkeeping  or  reporting  (crteck  all  tftaf  aopiy ! 

1  Cj  RecordkecpMtg 
wepertrng 

2  C  Or'  occasion 

3  D  Weekly 

4  l]  Monthly 

5  D  Quarterly 

6  lJ  Serrxannuaky 

7  cJ  Annually 

8  G  B^fwuaiiy 

9K  Other (flescribe;   Qonrecurring 


24.  Resporiaems  obligation tocomp4y(c^ec*r^srrongesfot>rigatfonrr>af»ppries.i 

1  S     ^OlL-irary 

2  I Reguirec  to  obtain  or  retain  a  benefit 

3  .^    Manoalory 


25.  Are  the  respondents  primarily  educational  agencies  or  institutions  or  .s  the  primary  purpose  of  the  collection  related  to  Feaeiai  education  programs?    □  Yes  3  No 

Does  the  agei 
by  responoen 


26.  Does  the  agency  use  sampling  to  select  respondents  or  does  the  agency  recommend  or  oesci&e  the  use  of  sampling  or  statistical  analysis 
noents? 


3  Yes  D  No 


27.  Regulatory  authority  for  the  mtormatior  collection 

29   rrp  655  et  seq. 


FR 


or.  Other  fsoec/^x)     P^    91-596 


Paperwork  Certificatloii  ~ 

In  submitting  this  request  for  0MB  approval,  the  agency  head,  the  senior  official  or  an  authorized  represenuttve,  certifies  that  the  requiremerrts  of  5  CFR  1320.  the 
Privacy  Act.  statis'ica  standards  or  directives,  and  any  other  appli9a^  information  policy  directives  have  been  complied  with 


/J,/9^ 


i^owu'<^y 


BILLING  CODE  4510-2«-C 


<^    GPD    :     1964  O   -    45J--76 
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Supporting  Statement  for  Survey  and 
Related  Data  Gathering  To  Support 
OSHA  Rulemaking  on  PPE— 
Justification 

1.  Necessity  of  Data  Collection 

The  Office  of  Regulatory  Analysis  of 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  is  collecting 
data  to  support  an  assessment  of  the 
technological  and  economic  feasibility 
of  revising  its  standard  on  the  use  of 
personal  protective  equipment  (PPE). 
OSHA  has  selected  a  telephone  survey 
as  the  most  effective  means  of 
generating  the  data  needed  to  support 
this  regulatory  effort.  The  same  data 
collection  effort  will  also  be  used  to 
assess  the  methods  of  compliance 
required  by  future  revisions  to  OSHA 
standards  covering  welding  operations, 
the  pulp  and  paper  industry,  and 
respirator  usage.  Finally.  OSHA  will 
create  a  data  base  on  the  engineering 
control  methods  that  are  used  in  lieu  of 
personal  protective  equipment.  This 
information  can  be  used  to  influence 
OSHA's  consideration  of  the  personal 
protective  equipment  standard  and 
several  other  rulemakings  as  may  be 
appropriate.  Thus.  OSHA  is  creating  a 
survey-based  data  set  for  use  in  three 
scheduled  regulatory  analyses  and  in 
other  future  regulatory  efforts. 

The  existing  personal  protective 
equipment  standards  apply  to  all  of 
general  industry  (29  CFR  Part  1910). 
Many  of  these  standards  are  outdated  or 
design  restrictive  and  must  be 
supplemented  by  administrative  actions 
to  permit  the  use  of  more  recently 
developed  PPE.  Such  PPE.  while 
technically  not  in  compliance  with  the 
existing  standard,  provides  equivalent 
or  better  protection  than  PPE  of  the  type 
mandated  by  the  existing  standard. 

The  proposed  standard  would  revise 
the  PPE  requirements  to  make  them 
clearer,  more  comprehensive,  and  more 
consistent  with  current  technology.  The 
revised  standard  will  update  all 
incorporations  by  reference  to  national 
consensus  standards  so  as  to  reference 
the  most  current  American  National 
Standards  (ANSI)  for  the  design  of  eye, 
face,  foot,  and  head  protection. 
Requirements  for  the  selection,  care,  and 
use  of  PPE,  and  for  training  in  use  of  PPE 
are  to  be  included  in  the  proposed 
standard.  The  revised  standard  will  also 
provide  a  redrafting  of  key  elements  of 
the  standard  to  clarify  the  compliance 
requirements  for  employers  and  to  make 
these  requirements  apply  to  all  workers. 

The  OSHA  standards  for  welding 
include  numerous  requirements  for 
personal  protective  equipment.  OSHA 
will  use  this  survey  to  generate 
information  relevant  to  the  effort  to 


revise  these  standards.  The  focus  and 
coverage  of  the  PPE  and  welding 
standards  are  so  similar  that  much  of 
the  information  collected  will  serve  both 
efforts.  OSHA  has  also  added  several 
questions  to  generate  hard-to-obtain 
data  about  the  types  of  welding 
operations  occurring  and  about  current 
practices  in  several  areas  covered  by 
the  existing  and  revised  versions  of  the 
standards. 

OSHA  is  also  contemplating  revisions 
to  its  standard  for  pulp  and  paper 
operations.  In  this  area.  OSHA  will  be 
seeking  information  on  selected  aspects 
of  pulp,  paper,  and  paperboard  mills  as 
well  as  on  PPE  use.  This  information 
will  be  sought  solely  from  the  pulp  and 
paper  industry  in  conjunction  with  the 
larger  survey  effort. 

OSHA's  Congressional  mandate 
stipulates  that  the  agency  carefully 
design  and  study  its  regulatory 
proposals.  Section  6(b)(5)  of  the  OSHA 
Act  2d  U.S.C.  655  (b)(5)  mandates  that 
regulations  promulgated  by  the  Agency 
shall  most  adequately  assure  worker 
safety  and  health  "to  the  extent  feasible 
on  the  basis  of  the  best  available 
evidence."  They  are  to  be  based  on 
"research  and  (he  latest  available 
scientific  data."  Section  6(f)  of  the  Act 
requires  regulations  to  be  justified  by 
"substantial  evidence  in  the  record"  and 
authorizes  the  Secretary  of  Labor  "to 
enter  into  contracts,  agreements  or  other 
arrangements  with  appropriate  pubUc 
agencies  or  private  organizations  for  the 
purposes  of  conducting  studies  related 
to  his  responsibility  under  the  Act."  The 
courts  have  endorsed  the  view  that 
technological  and  economic  factors 
affect  the  feasibility  of  proposed 
regulations.  Thus,  OSHA  is  obligated  to 
gather  data  on  the  technological 
feasibihty,  cost  of  compliance,  and 
economic  consequences  of  future 
standards. 

Executive  Order  12291  reiterates  this 
obligation  by  requiring  the  preparation 
of  preliminary  and  final  Regulatory 
Impact  Analyses  for  each  major  rule. 
The  Agency  must  analyze  the  potential 
benefits  and  costs  of  the  rule  and 
alternative  approaches.  The  Regulatory 
Impact  Analysis  may  be  combined  with 
the  analysis  required  by  the  Regulatory 
Flexibility  Act.  This  Act  specifically 
requires  an  analysis  that  describes  the 
"impact  of  the  proposed  rule  on  small 
entities"  and  significant  regulatory 
alternatives  that  "take  into  account  the 
resources  available  to  small  entities." 

In  order  to  fulfill  the  Congressional 
and  Presidential  mandates  and  to 
evaluate  the  economic  and  technological 
feasibility  of  the  proposed  OSHA 
standards.  OSHA  requires  a  data  base 
that  describes  current  industry  practices 


and  identifies  situations  where  potential 
hazards  exist.  As  discussed  below,  none 
of  the  available  data  sources  are 
adequate  for  this  purpose. 

For  developing  a  data  base  relevant  to 
the  PPE  standard.  OSHA  will  require 
data  on  the  use  of  WE  and  on  the  work 
environments  in  which  PPE  use  is 
essential  to  safety  or  health.  Engineering 
controls,  work  practices,  and  the  nature 
of  the  manufacturing  process  determine, 
to  a  large  extent,  hazard  levels.  Job 
hazards  are  also  influenced  by  the 
efficacy  of  a  firm's  safety  program, 
including  its  policy  on  use  of  PPE.  A 
sound  policy  requires  an  accurate 
assessment  of  the  hazards  faced  by 
workers,  the  provision  of  training  to 
workers  in  hazard  awareness,  the 
institution  of  safe  work  practices,  and 
the  enforcement  of  proper  PPE  use. 

In  meeting  this  objective.  OSHAhas 
designed  the  survey  so  that  it  wilrJbrm 
the  initial  component  of  a  major  data 
base  describing  employee  work 
conditions  and  job  hazards.  Because  the 
survey  instrument  is  organized  around 
industrial  processes,  findings  on  job 
hazards  can  be  placed  within  the 
context  of  specific  industries  and 
specific  locations  in  the  plant.  The  data 
base  is  also  designed  to  allow  numerous 
cross  tabulations  between  rates  of  PPE 
use,  and  data  on  safety  programs, 
injuries,  and  process  hazards.  This 
capability  will  be  unique  for  data  bases 
on  industrial  safety. 

This  data  collection  e^ort  is  designed, 
therefore,  to  produce  quantitative 
estimates  of  (1)  the  number  of  workers 
who  are  exposed  to  hazards  that  dictate 
the  use  of  PPE,  (2)  the  number  of  the 
workers  who  wear  PPE,  and  (3)  the 
effectiveness  of  PPE  use.  These  hazards 
will  be  identified  and  classified 
according  to  the  type  of  manufacturing 
process  and  in  recognition  of  the  nature 
of  the  engineering  controls  in  place. 
Specific  data  on  the  hazards,  the 
presence  of  engineering  controls,  and 
the  associated  PPE  use  will  permit  a 
complete  examination  on  the  context  of 
industrial  decision-making  on  PPE  use. 
These  data  will  also  be  used  to  identify 
areas  where  firms  are  not  adequately 
providing  (or  requiring)  PPE  and  areas 
where  safety  training  may  be  incomplete 
or  missing. 

Injury  and  illness  data  are  the  final 
part  of  the  necessary  information  on 
work  environments.  OSHA  will 
complete  this  survey  of  the  work 
environment  by  requesting  firms  to 
submit  copies  of  OSHA  Forms  101  and 
200  which  summarize  the 
establishment's  injury  and  illness 
incidents.  This  data  will  be  correlated 
with  survey  results  in  order  to  determine 
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the  relationships  between  safety 
practices,  engineering  controls  and  use 
of  PPE  with  success  in  preventing 
injuries  and  illnesses.  The  information 
source  will  also  provide  statistical  data 
on  the  measures  being  used  by  firms 
that  are  successful  in  maintaining  low 
injury  rates. 

In  order  to  take  full  advantage  of  this 
data  collection  opportunity,  the  survey 
will  collect  additional  information  on 
welding  operations  and  on  the  pulp  and 
paper  industry.  These  data  will  address 
hazards,  work  practices,  and  safety 
policies  unique  to  these  operations.  For 
welding  operations,  information  will  be 
collected  regarding  specific  protective 
clothing  for  welders;  respirator  use, 
training,  and  maintenance;  PPE  use  by 
welders'  helpers;  health  monitoring;  and 
other  items.  Data  coliected  specifically 
from  the  pulp  and  paper  industry  will 
address  work  practices  for  the  handling 
and  storage  of  pulpwood  and  pulp  chips; 
hazard  training  and  the  appropriate  use 
of  protective  eyewear,  lifelines, 
respirators  and  other  types  of  PPE  in 
chemical  pulpmaking  operations;  and 
training  and  safety  procedures  for  the 
operation  and  maintenance  of  chlorine 
dioxide  systems  used  in  bleaching 
operations.  Process-specific  information 
regarding  the  presence  of  ventilation 
systems  and  other  types  of  engineering 
controls  will  be  used  to  assess  the 
extent  to  which  firms  in  the  pulp  and 
paper  industry  to  rely  on  PPE  rather 
than  on  engineering  controls  for  hazard 
protection. 

The  data  on  engineering  controls 
collected  from  all  respondents  will  also 
be  used  as  part  of  a  continuing  analysis 
of  the  appropriate  methods  of 
compliance  with  standards  for  welding, 
pulp  and  paper,  and  respirator  use  and 
with  standards  for  other  types  of 
personal  protective  equipment. 

A  timetable  for  the  survey  and  the 
associated  Regulatory  Impact  Analysis 
is  presented  on  the  next  page.  The 
timetable  indicates  that  OSHA  is 
attempting  to  complete  this  project  and 
survey  within  a  short  period  of  time.  The 
schedule  currently  calls  for  completion 
of  the  bulk  of  the  survey  effort  within  a 
10-week  period.  Therefore,  we  request 
that  an  expedited  review  be  performed 
byOMB. 

Schedule  for  Survey  Design  and 
Completion 

Complete  design  of  survey    July  14. 1988. 
instrument  and  submit  in- 
formation collection  plan 
toOMB. 

Publish  in  Federal  Register    July  14-21, 
a   notice   of  survey   sub-        1988. 


Schedule  for  Survey  Design  and 
Completion— Continued 

mission  to  OMB  and  the 
survey  instrument. 

Obtain  survey  and  mailing    )uly  15,  1988. 
list  from  DOU  and  other 
list  suppliers. 

Receive   OMB  approval   of    Aug.  15, 1988. 
survey  and  survey  instru- 
ment. 

Mail  notification  letters  to  Do. 

survey  targets. 

Begin  telephone  interview-    Aug.  20, 1988. 
ing. 

Complete  first  half  of  tele-    Sept.  2a  1968. 
phone  interviewing. 

Submit  Interim  Report  on  Aug.  26.  1988. 
secondary  data  base 
(covering  industry  data 
base,  regulatory  compari- 
son, and  preliminary  ben- 
efit analysis). 

Complete    second    half    of    Oct.  21, 1988. 
telephone  interviewing. 

Perform      any      additional    Nov.  4, 1968. 
data  tabulations  and  inte- 
grate survey  results  into 
report. 

Submit  draft  final  report Nov.  15.19ea 

Respond  to  comments  and    Dec.  16,  1988. 
submit  final  report. 

2.  Use  of  the  Information 

The  data  collected  through  this  effort 
will  be  used  by  OSHA  (and  its 
contractors)  to  perform  technological 
and  economic  analyses  related  to  the 
required  Regulatory  Impact  Analyses 
and  Regulatory  Flexibility  Analyses  for 
proposed  regulations  modifying  the 
Subpart  I  standards  covering  Personal 
Protective  Equipment  as  well  as  for 
future  revisions  to  the  Welding  and  Pulp 
and  Paper  standards.  The  data  will  also 
be  used  in  the  study  of  compliance 
methods  appropriate  for  meeting  the 
requirements  of  the  welding,  pulp  and 
paper,  and  respirator  standards. 

The  OSHA  Office  of  Regulatory 
Analysis  will  also  be  sharing  data 
collected  in  its  research  efforts  with  the 
Office  of  Safety  Standards,  which  is 
drafting  the  regulations.  In  this  case,  the 
data  may  be  used  to  develop  revisions 
to  any  of  the  three  regulatory  proposals 
under  consideration. 

For  the  standard  governing  personal 
protective  equipment,  the  survey  will 
provide  information  on  current 
compliance  rates  by  industry.  In 
addition,  a  database  will  be  created  that 
will  permit  analyses  of  the 
interrelationships  among  process- 
related  hazards,  PPE  use,  and  safety 
training  and  programs.  The  additional 
information  on  injury  and  illnesses,  as 
provided  by  companies  who  submit 
their  OSHA  Form  101s  and  ZOOs.  will 
add  another  dimension  to  the  possible 
analyses  of  these  data. 

For  the  welding  study,  the  survey  will 
yield  difficult-to-obtain  data  on  welding 


work  practices,  safety  procedures,  and 
training.  This  data  will  support 
estimates  of  compliance  with  existing 
and  proposed  OSHA  standards  and 
provide  the  database  necessary  for 
estimation  of  compliance  costs. 

For  the  pulp  and  paper  industry,  the 
survey  will  facilitate  the  analysis  of 
safety  procedures  and  work  practices  in 
several  industry-specific  processes.  This 
information  is  not  available  from  other 
sources. 

In  the  absence  of  the  data  generated 
by  this  survey,  OSHA  could  not 
accurately  measure  the  impacts  of  the 
existing  and  proposed  PPE  standards.  In 
particular,  OSHA  could  only  speculate 
about  the  extent  to  which  PPE  is 
effectively  used  in  different  industrial 
settings. 

The  discussion  below  describes  the 
data  uses  for  responses  to  each  set  of 
questions  in  the  survey  instrument. 

A.  Introduction  and  Collection  of 
Identification  Data 

The  first  elements  of  the  survey 
instrument  describe  the  telephone 
survey  in  general  and  determine 
whether  the  respondent  is  in  the  SIC 
code  anticipated  by  the  survey  design.  If 
the  respondent  is  not  in  the  SIC  code 
expected  (as  based  on  Dim  and 
Bradstreet  industry  lists),  the  correct  SIC 
will  be  gathered.  If  the  SIC  is  one  that  is 
to  be  covered  in  the  survey,  the 
interviewer  will  continue  the 
questioning. 

B.  Data  Collection  on  Types  of  Activities 
and  Employment 

The  next  questions  specify  the  type  of 
activities  (e.g.,  manufacturing, 
administrative,  services,  etc.)  performed 
in  the  facility.  Several  purposes  are 
served.  First,  establishments  that 
perform  solely  administrative  servic-es 
are  to  be  excluded  from  the  remainder 
of  the  questionnaire.  Second,  the 
number  of  employees  in  production  and 
other  categories  will  be  determined. 
This  information  will  be  used  in  later 
segments  of  the  questionnaire.  Finally, 
the  data  on  total  employment  will  be 
used  in  consistency  checks  made  in  the 
final  statistical  analyses. 

C.  Questions  on  Welding  Practices 

The  interviewer  will  ask  respondents 
if  they  perform  welding  operations  in 
their  facilities.  If  so,  a  series  of 
questions  are  asked  about  the  means  for 
protecting  welders  and  welders'  helpers 
against  the  hazards  posed  by  welding 
operations.  The  questions  review  both 
the  use  of  PPE  by  welders  and  the  use  of 
engineering  controls,  such  as  curtains 
and  screens  and  ventilation  systems,  as 
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protection  systems.  Additional 
questions  determine  whether  the 
welding  is  performed  in  the  context  of 
production  or  maintenance  and  repair 
work.  This  information  will  be  useful  for 
the  regulatory  impact  analysis. 

D.  Questions  on  Pulp  and  Paper  Mill 
Operations 

A  separate  set  of  questions  is  asked 
only  of  respondents  in  the  pulp  and 
paper  industry  (SIC  26).  These  questions 
will  examine  the  use  of  lifelines, 
personal  flotation  devices,  and  other 
types  of  PPE  in  speciHc  pulp  and  paper 
operations.  Additional  questions  cover 
training  and  safety  procedures  in 
chemical  pulpmaking  and  bleaching 
operations.  This  information  will 
supplement  data  obtained  from 
questions  about  process-specific  PPE 
use  and  engineering  controls  as 
described  below.  These  data  will  be 
directly  relevant  to  the  determination  of 
the  extent  of  compliance  with  the 
existing  and  proposed  pulp  and  paper 
standard. 

E.  Identification  of  Processes  Employed 

The  next  section  will  identify  the 
processes  employed  in  the  facility.  The 
interviewer  will  prompt  the  respondent 
with  2  or  3  processes  that  are  believed 
to  be  performed  in  the  facility.  The 
respondent  will  then  be  asked  for  other 
processes  used  in  the  facility.  The 
interviewer  will  code  in  these  additional 
responses  by  referring  to  a  master  list  of 
processes.  If  the  process  does  not 
appear  on  the  list,  it  will  be  coded  in 
manually. 

F.  Identification  of  Engineering  Controls 
Used 

For  each  process,  a  set  of  questions 
will  determine  the  types  of  engineering 
controls  that  may  be  employed  at  the 
facility.  The  interviewer  will  refer  to  a 
master  list  that  associates  processes 
with  its  associated  hazards.  This  master 
list  will  be  prepared  in  advance  of  the 
telephone  interviewing  through  an 
extensive  review  of  process  safety  and 
health  information.  The  hazards  are 
categorized  into  seven  categories:  eye 
and  face  (flying  particles  and  chips), 
head,  feet,  hands,  respiratory,  noise,  and 
skin  (chemical  absorption,  splash).  Thus, 
for  example,  for  process  X,  the 
interviewer  will  refer  to  the  list  to 
determine  if  hazards  to  the  eye  and  face 
are  associated  with  the  process.  He  will 
code  this  information  into  the  computer. 
The  computer-based  questionnaire  (see 
Section  A.3}  will  then  skip  to  the 
appropriate  engineering  controls  that 
might  be  employed  to  reduce  or 
eliminate  worker  hazards  from  the 
process.  For  eye  and  face  hazards,  for 


example,  the  possible  engineering 
controls  include  various  screens, 
barriers  or  enclosures  to  separate  the 
worker  from  any  flying  chips  or  particles 
emanating  from  machinery  used  in  the 
process. 

G.  Identification  of  Personal  Protective 
Equipment  Used 

After  the  engineering  controls  are 
identified,  questions  are  asked  about  the 
types  of  PPE  used  by  workers  engaged 
in  that  process.  Proceeding  with  the 
example  given  above,  the  respondent 
will  be  asked  if  workers  wear  eye  and/ 
or  face  protection  while  working  at  the 
process  being  discussed.  If  suitable 
engineering  controls  are  not  in  place  and 
items  of  PPE  are  not  being  used,  then  the 
firm  will  be  considered  to  have  hazards 
requiring  PPE  use  for  purpose  of 
determining  current  industry  practice  in 
the  analysis.  This  will  not  be 
communicated  in  any  way  to  OSHA 
field  compliance  staff  as  explained  later 
in  the  confidentiaUty  section. 

H.  Questions  on  Establishment-wide 
Training  and  Use  of  PPE 

The  next  section  will  solicit 
information  on  the  establishment's 
policies  regarding  training  of  workers  in 
PPE  use  and  hazard  identification.  The 
training  requirements  are  explicit  in  the 
draft  standard.  An  additional  question 
asks  whether  the  company  has  assessed 
the  hazards  evident  in  its  facility.  Again, 
this  step  is  required  by  the  draft 
standard.  Finally,  the  interviewer  will 
ask  how  many  persons  in  the  entire 
facility  wear  each  type  of  PPE.  (OSHA 
expects  that  not  all  production 
employees  will  be  included  in  the  totals 
associated  with  the  processes,  or  that, 
some  double-counting  of  employees  is 
possible.  This  question  is  the  only 
means  of  developing  an  overall  estimate 
of  the  number  of  employees  wearing 
PPE). 

I.  Final  Questions  on  Specific  Policies 
for  use  and  Handling  of  PPE 

Several  elements  in  the  draft  standard 
require  policies  regarding  the  use  of 
employee-provided  PPE,  reissuing  and 
cleaning  of  PPE,  and  replacement  of 
damaged  PPE.  In  order  to  determine 
compliance  with  these  items,  these 
questions  are  included  at  the  end  of  the 
interview. 

J.  Request  for  Mail  Submission  of  the 
OSHA  Forms  101  and  200 

Those  respondents  reporting 
recordable  occupational  injuries  in  the 
last  two  years  will  be  asked  to  supply 
copies  of  their  Form  lOls  and  200s. 
OSHA  will  correlate  the  facility  PPE  use 


and  PPE  policies  with  facility  accident 
histories. 

3.  Use  of  Technology  to  Reduce  Burden 

Information  for  this  survey  will  be 
collected  using  a  Computer  Assisted 
Telephone  Interviewing  (CATI)  system. 
Such  a  procedure  will  improve  the 
quality  and  efficiency  of  the  survey  in  a 
number  of  ways  and  will  also  reduce 
respondent  burden.  First,  since  the 
survey  is  done  via  telephone,  there  is  no 
need  for  scheduling  on-site  visits  to 
gather  the  information.  This  is  expected 
to  both  increase  the  reponse  rate  and 
reduce  the  cost  and  time  of  completing 
interviews.  Respondents  are  also  not 
being  asked  to  fill  out  a  long 
questionnaire  form  on  their  operations. 

Further.  CATI  system  responses  are 
entered  directly  into  the  computer, 
eliminating  the  need  for  separate 
recording  and  coding  operations.  Also, 
the  computer  ensures  that  the  proper 
sequence  of  questions  is  followed 
automatically.  For  example,  if  the 
response  to  one  question  suggests  that  a 
follow-up  question  can  be  skipped,  the 
computer  will  automatically  move  on. 
The  interviewer  simply  reads  the 
questions  as  they  appear  on  the  screen. 
This  system  produces  a  smoothly 
flowing  interview  and  eliminates  any 
pauses  or  delays  by  the  interviewer  to 
enter  responses  by  hand  or  to  find  the 
next  question. 

4.  Identification  and  Duplication  of 
Information 

Significant  effort  has  been  expended 
in  collecting  and  examining  existing 
sources  of  information  relating  to  the 
patterns  of  use  of  personal  protective 
equipment  in  various  industries.  This 
has  been  used  to  determine  processes 
and  hazards  by  industry  to  reduce  the 
number  of  questions  asked  of  each 
respondent.  In  addition  to  checking  for 
possible  information  duplication,  the 
assembled  body  of  research  was  useful 
in  helping  to  formulate  and  refine  the 
actual  survey  instrument. 

The  foUowirvg  databases  were 
reviewed  in  the  course  of  designing  the 
survey.  Acronyms  or  abbreviations  for 
these  databses  are  indicated  and  are 
used  in  the  remainder  of  this  document. 
A  brief  description  of  this  information 
and  its  relevance  to  the  present  effort  is 
provided.  A  discussion  of  the 
shortcomings  of  these  information 
sources  for  the  analysis  of  PPE  usage 
required  for  this  study  is  presented  in 
section  5  below. 


28468 


Federal  Register  /  Vol.  53,  No.  145  /  Thursday.  July  28.  1988  /  Notices 


A.  OSHA'S  Integrated  Management 
Information  System  (IMIS)  Database 

OSHA's  Integrated  Management 
Information  System  (IMIS)  contains  data 
related  to  OSHA  inspections  for  safety 
and  health  violations  and  in  response  to 
accidents  involving  serious  injuries  and 
fatalities.  This  data  source  can  be  used, 
on  an  industry  basis,  to  obtain  the 
frequency  with  which  firms  are  cited  for 
PPE-related  violations.  As  explained  in 
Section  5,  however,  this  citation  rate  is 
likely  to  understate  the  actual  level  of 
noncompliance.  The  data  also  do  not 
allow  any  analysis  of  the  number  of 
workers  in  a  given  facility  who  were  not 
wearing  suitable  PPE.  Thus,  there  is  no 
indication  of  the  degree  to  which  a 
company  may  be  out  of  compliance. 

The  IMIS  accident  data  provides 
information  on  the  nature  and  the  cause 
of  the  injury.  This  data  will  be  used  in 
assessing  the  benefits  of  the  proposed 
revisions  to  the  standard.  Specifically, 
the  accident  narratives  that  are 
available  for  fatal  incidents  are  helpful 
in  determining  the  preventability  of 
relevant  accidents.  The  IMIS  data  base 
includes  the  OSHA  Fatality/ 
Catastrophe  reports  that  have  been 
prepared  over  the  past  four  years.  The 
OSHA  Fatality/Catastrophe  reports  are 
based  on  investigations  of  fata 
accidents  and  of  incidents  in  which  five 
or  more  workers  are  seriously  injured. 
Many  of  the  injuries  relevant  to  PPE, 
however,  are  not  investigated  by  OSHA 
and,  therefore,  would  not  be  included  in 
the  IMIS  data  base. 

B.  Bureau  of  Labor  Statistics  (BLS) 
Supplementary  Data  System  (SDS) 

The  SDS  is  a  Federal-State 
cooperative  program  which  complies 
information  from  State  workers' 
compensation  records.  Information  is 
available  concerning  the  major 
characteristics  of  injuries  and  illnesses 
in  various  industries  and  occupational 
groups.  This  data  is  being  used  to 
pinpoint  industries  and  occupations  that 
generate  injuries  most  likely  to  be 
preventable  through  PPE  usage.  It  is  also 
potentially  helpful  in  estimating  the  total 
national  baseline  of  injuries  and 
illnesses  that  may  be  influenced  by 
compliance  with  regulations  for  use  of 
PPE.  The  SDS  data  itself,  however, 
contains  no  information  on  protective 
equipment  worn  by  injured  workers  or 
on  the  potentially  hazardous  conditions 
which  might  have  contributed  to  the 
accident.  Furthermore,  it  can  do  no  more 
than  outline  the  national  baseline  injury 
total  because  of  the  absence  of  any 
narratives  or  other  means  to  describe 
more  clearly  the  accidents  covered  in 
the  data. 


C.  National  Occupational  Exposure 
Survey  (NOES) 

This  two-year  effort  directed  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  involved 
visits  to  some  4,500  businesses 
representative  of  the  establishments 
covered  by  the  1970  Occupational  Safety 
and  Health  Act.  Company  officials  were 
interviewed  regarding  the  types  of 
health  and  safety  programs  in  effect, 
and  a  plant  walk-dirough  was 
conducted  in  order  to  document  the 
numbers  of  workers  exposed  to  various 
substances,  and  the  control  methods  in 
use. 

The  focus  of  the  NOES  survey  is 
almost  entirely  on  health  as  opposed  to 
safety  standards.  The  survey  provides 
data  on  respirators,  hearing  protection, 
protective  clothing  and  eye  and  face 
protection  in  the  context  of  observed 
exposure  to  hazardous  chemicals  and 
materials.  Data  on  the  use  of  welding 
helmets  were  also  collected.  The  use  of 
safety  glasses,  face  shields,  hard  hats, 
safety  shoes,  and  protective  clothing 
(e.g.  hre  retardant  clothing)  when  used 
for  safety-related  reasons  (protection 
against  accidential  or  traumatic 
situations)  were  not  recorded. 
Furthermore,  an  exposure  to  hazardous 
materials  of  greater  than  30  minutes  per 
week  was  required  in  order  for  the 
exposure  and  associated  PPE  control  to 
be  recorded.  The  NOES  survey  also 
includes  data  on  the  presence  of 
ventilation  systems  as  a  control  for 
hazardous  exposures,  as  well  as  other 
means  of  control  such  as  isolation, 
enclosure,  and  various  work  practice 
techniques  to  limit  or  avoid  exposure. 

D.  OSHA  Survey  on  Permissible 
Exposure  Levels  (PEL) 

This  telephone  survey  of  5.000 
establishments  will  support  OSHA's 
generic  rulemaking  on  the  control  of 
occupational  exposure  to  hazardous 
substances.  The  survey  is  designed  to 
collect  information  on  the  chemical 
exposure  patterns  or  workers  involved 
in  a  wide  range  of  industrial  processes. 
Data  on  the  wearing  of  PPE  was 
collected  for  those  processes  which 
involved  chemicals. 

Because  of  the  great  variety  of 
potential  chemical  exposures  in 
industry,  the  PEL  survey  is  necessarily 
limited  to  data  collection  on  health  as 
opposed  to  safety  hazards.  The  PEL 
survey  will  provide  data  regarding 
employee  exposure  to  specific 
hazardous  chemicals  and  the  associated 
use  of  respirators  and  protective 
clothing,  gloves,  and  eye  and  face 
protection.  Information  on  ventilation 
systems  is  also  being  collected.  For  the 


PEL  survey,  exposure  is  viewed  in  terms 
of  inhalation  or  absorption  and  is 
measured  in  terms  of  atmospheric 
concentrations.  Acute  hazards  such  as 
chemical  splash  are,  therefore,  not 
directly  addressed. 

The  PEL  survey  covers  most  of  the 
manufacturing  sector  and  a  number  of 
non-manufacturing  industries.  The  data 
are  collected  in  the  context  of  a  set  of 
predetermined  industry-specific 
processes  or  operations.  "These 
processes  are  general  in  nature  and  are 
not  technology  or  equipment-based.  No 
information  is  collected  about  safety- 
related  PPE  use,  nor  is  any  information 
about  training,  safety  policies,  or  injury 
experience  generated. 

E.  Department  of  Labor  (DOL)  Studies  at 
the  University  of  West  Virginia 

A  series  of  investigations  conducted 
by  researchers  at  the  University  of  West 
Virginia  examined  current  practices  in 
the  use  of  personal  protective  equipment 
among  workers  in  several  occupations 
and  industries.  These  studies  cover 
injuries  and  PPE  needs  and  practices  for 
specific  occupations  in  foundries, 
chemical  manufacturing  facilities,  and 
petroleum  refineries.  In  addition, 
injuries  and  associated  PPE  practices  for 
welders  and  workers  facing  risks  of 
episodic  releases  of  toxic  chemicals 
were  investigated.  Despite  their  limited 
scope,  these  studies  provide  important 
insights  into  PPE  practices  and 
requirements  for  specific  occupational 
situations.  The  number  of 
establishments  surveyed,  however,  was 
small,  and  no  statistical  validity  can  be 
attached  to  the  results.  The  data  was 
useful,  however,  in  refining  the 
questions  included  in  the  survey 
instrument. 

F.  OSHA's  Survey  on  Respirator  Use 

In  a  1984  study,  OSHA  conducted  a 
telephone  survey  of  approximately  2000 
manufacturing  establishments  to  obtain 
information  on  the  patterns  of  routine, 
occasional,  and  emergency  respirator 
use.  This  information  included  data  on 
the  types  of  respirators  in  use,  the 
numbers  of  employees  included  in 
respirator  programs,  and  other 
information  regarding  training, 
monitoring,  and  inspection.  Specific 
information  on  the  types  of  airborne 
contaminants  encountered  in  the 
respondent's  facilities  was  not  collected. 

This  survey  was  based  on  a  two-stage 
sampling  procedure.  An  initial  sample  of 
about  7000  establishments  was 
administered  a  screening  survey  to 
identify  those  which  used  respirators. 
Those  establishments  with  respirator 
programs  were  then  eligible  for  the  main 
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in-depth  survey.  Thus,  only  information 
on  employment  size  (collected  in  the 
screening  survey]  is  available  as  a 
control  to  analyze  differences  between 
establishments  with  and  without 
respirator  programs.  The  OSHA  survey 
was  also  restricted  to  the  manufacturing 
sector.  Thus,  no  information  on 
respirator  use  was  collected  for  non- 
manufacturing  industries. 

C.  Bureau  of  Labor  Statistics'  Work 
Injury  Reports 

The  Bureau  of  Labor  Statistics  has 
conducted  a  number  of  surveys  of 
injured  workers.  These  surveys  cover 
several  categories  applicable  to  use  of 
PPE  including  head,  eye,  face,  and  foot 
injuries,  chemical  bums,  welding-related 
injuries,  and  others.  The  studies  provide 
information  on  the  extent  to  which 
injured  workers  wear  appropriate 
protective  equipment,  the  PPE  policies  of 
their  employers,  and  the  nature  of  any 
safety  training  they  might  have  received. 
These  data  provide  important  insights 
into  the  relationships  between  injuries 
and  PPE  usage.  Additional  analysis  of 
this  information  is  planned,  particularly 
3-way  tabulations  to  control  for  safety 
training  and  policies  in  evaluating  rates 
of  PPE  use  among  injured  workers. 

The  data  in  the  Work  Injury  Reports, 
however,  cannot  be  used  to  develop 
compliance  rates  because  only  injured 
workers  are  surveyed.  Estimates  of  PPE 
general  usage,  for  example,  would  be 
biased  downward  since  workers  not 
wearing  PPE  are  more  likely  to  be 
injured  and  thus  included  in  the  survey. 

H.  Occupational  Hazards  Magazine 
Readership  surveys 

Occupational  Hazards,  a  magazine  for 
safety  professionals,  conducts  periodic 
"electronic"  surveys  in  which 
respondents  voluntarily  telephone  in 
their  responses.  Recent  surveys  have 
generated  400-600  responses.  Among  the 
relevant  topics  which  have  been 
covered  are:  Types  of  equipment  used 
by  employees;  hazards  against  which 
PPE  is  used;  employer  contributions 
towards  PPE  purchase;  and  per 
employee  spending  on  PPE.  The  results 
of  the  survey  are  interesting,  but  their 
statistical  validity  is  limited  by  the 
significant  influence  of  self-selection  in 
the  responses,  i.e.,  only  companies  with 
safety  managers  and  established  safety 
programs  are  likely  to  be  participating  in 
the  survey. 

I.  Current  Industrial  Reports 

The  Bureau  of  the  Census  collects  and 
periodically  publishes  data  on  the  value 
and  quantities  of  shipments  for  a  variety 
of  industrial  products.  Such  data  from 
Current  Industrial  Reports  on  shipments 


of  PPE  might  be  used  to  estimate  overall 
rates  of  use.  The  level  of  aggregation  of 
this  data,  however,  precludes 
identification  of  shipments  totals  for 
specific  PPE  types. 

J.  NIOSH's  National  Traumatic 
Occupational  Fatality  Data  Base 

The  National  Traumatic  Occupational 
Fatality  (NTOF)  data  base  is  being 
developed  by  NIOSH  to  provide  a 
national  census  of  traumatic 
occupational  fatalities.  NIOSH  is 
collecting  death  certificate  records  from 
all  50  states  and  from  the  District  of 
Columbia.  These  records  are  being  used 
to  estimate  the  total  occupational 
fatalities  resulting  from  "injury  at 
work",  as  entered  on  the  death 
certificates.  Information  in  the  NTOF 
data  base  include  the  age,  sex, 
occupation  and  industry  of  employment 
of  the  victim,  as  well  as  a  description  of 
the  injury  and  immediate  cause  of  death. 
NIOSH  has  collected  death  certificates 
for  the  period  1980  through  1985  and 
plans  to  continue  the  collection  through 
1990. 

NTOF  data  provide  a  valuable  base 
line  for  determining  occupational 
fatality  rates.  For  the  purposes  of  this 
project,  however,  the  accident  casuality 
information  contained  in  the  death 
certificates  will  not  be  sufficiently 
detailed  or  consistent  to  permit 
determinations  of  the  extent  to  which 
PPE  practices  would  have  been  relevant 
in  preventing  fatalities.  The  extent  of  the 
narrative  description  is  quite  variable, 
and  often  will  not  provide  more  than  a 
brief  phrase  describing  the  incident. 
Also,  information  is  not  generally 
available  on  whether  the  individual  was 
wearing  personal  protective  equipment. 
Further,  the  lack  of  consistency  in 
reporting  precludes  accurate 
identification  of  the  industry  in  which 
the  victim  was  employed  below  the 
major  division  level  of  industry 
classification  (e.g.  construction, 
manufacturing,  etc.).  In  summary,  the 
uneven  reporting  of  the  circumstances  of 
accidents  would  preclude  this  data 
source  from  providing  the  information 
needed  in  this  study. 

5.  Inadequacy  of  Existing  Data  Sources 

The  above  databases  provide 
valuable  information  on  various  aspects 
of  PPE-related  questions  and  were 
utilized  in  design  of  this  survey.  None  of 
them,  individually  or  in  combination, 
provide  the  comprehensive  body  of 
information  about  PPE  required  by 
OSHA.  The  inadequacies  of  these  data 
sources  are  described  below. 


A.  Statistical  Surveys  (NOES,  PEL.  and 
Respirator  Surveys) 

All  of  these  studies  provide  statistical 
estimates  of  various  types  of  PPE  use. 
These  studies,  however,  have  limited 
their  focus  to  PPE  used  in  controlling 
health  hazards.  Speciflcally,  none  of 
these  surveys  provide  statistically  valid 
estimates  of  the  number  of  workers  who 
wear  hard  hats,  safety  glasses,  face 
shields,  safety  shoes,  and  other  types  of 
PPE  for  safety  reasons.  Both  the  PEL  and 
NOES  surveys  collected  data  on  the  use 
of  respirators  and  other  PPE,  primarily 
in  response  to  exposure  to  airborne 
hazardous  substances.  Neither  of  these 
studies,  however,  provide  information 
about  the  relationships  between  PPE 
use,  training,  safety  programs,  and 
industrial  injuries.  Similarly,  the  OSHA 
respirator  survey  does  not  provide 
statistically-significant  data  for  each 
industry.  This  survey  also  does  not 
address  factors  that  might  influence 
establishment-level  policies  on  PPE 
usage  and  did  not  collect  data  on  the 
number  of  employees  who  use  most 
types  of  PPE. 

B.  IMIS  Data 

OSHA  data  on  violations  contained  in 
IMIS  indicate  the  frequency  with  which 
inspected  firms  are  cited  for  PPE 
violations.  The  format  of  the  regulations 
makes  it  impossible  in  many  cases  to 
identify  the  exact  nature  of  the 
violation.  There  are  also  biases  in  that 
very  small  firms  are  not  likely  to  be 
inspected  by  OSHA  personnel,  the  most 
hazardous  industries  are  targeted  for 
inspections,  and  enforcement  priorities 
may  influence  the  pattern  of  citations  in 
an  unmeasurable  fashion.  Also,  the 
citation  statistics  do  not  report  who 
many  employees  failed  to  wear 
appropriate  PPE.  As  noted  above, 
accident  data  contained  in  the  IMIS  are 
biased  because  only  fatalities  or 
accidents  with  5  or  more  serious  injuries 
are  typically  investigated. 

C.  Injury  Data  (SDS,  Work  Injury 
Reports 

Information  from  worker 
compensation  files  contained  in  the  BLS 
SDS  data  will  be  useful  in  analyzing  the 
causes  of  injuries  potentially 
preventable  by  PPE  use.  Data  on  PPE 
use  by  injured  workers,  however,  is  not 
collected.  Thus  neither  compliance  rates 
nor  the  benefits  of  increased  PPE  use 
can  be  derived  from  these  data.  Also, 
since  the  sample  is  not  comprehensive, 
the  SDS  data  can  not  be  used  directly  to 
establish  injury  rates  on  an  occupational 
or  industry  basis.  Data  from  the  Work 
injury  Reports  are  useful  for  analysis  of 
the  conditions  and  characteristics  of 
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injured  workers.  Since  only  injuries  (i.e., 
not  fatalities)  are  included  in  the 
sample,  limited  insight  is  provided 
regarding  overall  patterns  of  PPE  use. 

D.  Summary 

In  summary,  the  available  data  do  not 
provide  adequate  quantitative  evidence 
regarding  the  extent  of  PPE  usage  for 
safety-related  reasons.  Those  studies 
which  have  compiled  statistically-valid 
data  on  the  use  of  PPE  have  limited  their 
focus  to  the  PPE  used  in  controlling 
health  hazards.  The  studies  that  do 
address  the  safety-related  uses  of  PPE 
are  not  designed  for  creating  statistical 
measiu'ements.  are  limited  in  scope,  and 
do  not  provide  sufficient  data  to  develop 
reliable  estimates  of  the  patterns  of 
hazard  exposure  and  associated  PPE 
requirements.  None  of  the  data  reviewed 
for  this  submission  can  be  used  to 
produce  estimates  of  the  population  of 
workers  and  establishments  impacted 
by  the  current  and  proposed  PPE 
standard,  the  extent  of  compliance,  or 
the  costs  of  compliance.  Similarly,  these 
data  do  not  reflect  the  current  industry 
practice  information  that  is  needed  for 
the  regulatory  impact  analyses  for  the 
revised  welding  and  pulp  and  paper 
standards. 

Furthermore,  none  of  the  available 
information  sources  provide,  on  an 
industry-specific  basis,  a  comprehensive 
linkage  between  patterns  of  PPE  use  for 
both  safety  and  health  reasons  and  the 
presence  of  engineering  controls,  the 
nature  of  the  manufacturing  process  and 
technology,  and  associated  work 
practices.  Also,  the  interrelationship 
between  accident  experience,  the  use  of 
PPE,  and  the  nature  of  safety  training 
and  other  safety  programs  is  not 
addressed  in  these  data  sources.  It  is  the 
lack  of  a  comprehensive  data  base  to 
evaluate  the  hill  range  of  regulatory 
options  needed  to  perform  the 
Regulatory  Impact  Analysis  that 
necessitates  a  held  survey.  The  survey 
results  will  also  assist  OSHA  in 
determining  the  need  for  these 
standards. 

6.  Minimizing  Burden  on  Small 
Businesses 

This  data  collection  effort  involves  the 
collection  of  information  from  large  and 
small  firms.  Every  effort  has  been  made 
to  minimize  respondent  burden.  The 
survey  instrument  has  been  designed  to 
allow  the  respondents  to  provide 
estimates  and  approximations  rather 
than  detailed  information  of  the  type 
which  would  lengthen  response  time. 
Respondent  burden  will  be  limited  by: 

(1)  Limiting  the  length  of  the  telephone 
interview  to  approximately  45  minutes, 

(2)  avoiding  requests  which  require 


record  of  file  review,  and  (3) 
accommodating  respondents  in 
arranging  the  most  convenient  time  to 
conduct  the  interview. 

In  addition,  the  questionnaire  is 
organized  so  that  the  response  times  of 
small  firms  will  be  lower.  The 
questionaire  focuses  on  the  specific 
processes  employed  in  a  facility.  Many 
small  firms  will  have  only  1  or  2 
processes  and  will  therefore  require 
only  20  to  35  minutes  to  complete  the 
questionaire. 

7.  Recurrent  Survey  Consequences 

This  effort  is  a  one-time,  non-recurring 
survey.  The  consequences  associated 
with  less  frequent  collection  are  not 
applicable. 

a.  Consistency  with  5  CFR  1320.6 

There  are  no  special  circumstances 
that  require  the  collection  of  information 
in  any  manner  inconsistt         .ih  the 
guidelines  in  5  CFR  1320.6. 

9.  Expert  Review  of  the  Survey 
Questionnaire 

The  survey  design  team  has  had 
numerous  discussion  with  industry 
experts,  including  safety  engineers  and 
safety  program  managers,  in  order  to 
assess  the  substance  of  the  survey 
questions.  The  clarity  of  instructions 
and  other  specific  survey  design 
elements  have  been  reviewed  by 
contractor  survey  experts.  OSHA 
personnel  (both  in  ORA  and  Standards], 
and  by  expert  safety  consultants  in 
industry. 
A.  The  survey  instrument  has  been 

reviewed  by: 

Dr.  Hugh  Conway,  Office  of  Regulatory 

Analysis,  OSHA; 
Mr.  Larry  Braslow,  Office  of  Regulatory 

Analysis,  OSHA; 
Ms.  Marilyn  Schuster,  Office  of 

Regulatory  Analysis,  OSHA; 
Mr.  Chester  G.  Fenton,  Eastern  Research 

Group,  Inc.; 
Mr.  John  Eyraud,  Eastern  Research 

Group,  Inc.; 
Dr.  Arnold  Greenland,  Washington 

Consulting  Group,  Inc.; 
Dr.  Robert  Hiett,  KCA  Research  Inc. 

B.  No  major  problems  arose  during 
this  review. 

C.  Public  comment  will  be  soUcited 
through  the  Federal  Register  notice  for 
the  study. 

10.  Confidentiality 

Procedures  have  been  developed  to 
protect  the  confidentiality  of  the 
collected  data.  These  measures  are 
summarized  below: 

A.  All  contractor  and  subcontractor 
personnel  will  be  given  instructions 


regarding  the  importance  of  keeping  all 
information  they  obtain  from 
respondents  confidential. 

B.  The  data  will  be  collected  using  a 
Computer  Assisted  Telephone 
Interviewing  (CATI)  system.  This 
technology  enables  the  survey  responses 
to  be  automatically  written  to  a 
computer  data  file.  Neither  the  name  of 
the  company  nor  the  respondent  will 
appear  in  the  data  file.  A  listing  of 
respondents  will  be  kept  separately  in  a 
locked  file  cabinet  at  the  contractor's 
office,  and  will  be  destroyed  when  no 
longer  needed.  The  respondent's  names 
will  be  linked  to  the  data  base  through  a 
unique  number  assigned  at  the  time  of 
the  interview. 

C.  OSHA  Forms  101  and  200  will  be 
assigned  the  respondent's  record 
number  when  received  and  then  coded 
and  entered  into  the  computer  file  and 
matched  with  the  respondent's  survey 
data  record.  The  OSHA  forms  will  then 
be  destroyed.  Strict  confidentiality  will 
be  maintained  during  the  coding 
procedure. 

D.  Diskettes  containing  completed 
survey  data  will  be  stored  in  locked  file 
cabinets  at  the  contractor's  office. 

E.  I*ublication  of  study  results  will  be 
of  a  statistical  nature  only.  Respondents 
will  never  be  identified  in  any 
publication  or  presentation,  nor  will 
their  names  be  made  available  to  other 
individuals  or  groups. 

11.  Sensitive  Questions 

The  proposed  survey  instrument 
contains  no  questions  of  a  sensitive 
nature. 

12.  Costs 

The  total  one-time  cost  to  the 
government  of  the  proposed  data 
collection  is  $485,000.  This  estimate 
includes  costs  incurred  by  contractors 
for  administration  and  operation  of  the 
data  collection,  tabulation  of  survey 
results,  and  subsequent  analyses 
(including  benefit  and  cost  estimates, 
small  entity  impacts,  economic  impacts, 
etc.).  The  total  one-time  cost  to  industry 
is  estimated  to  be  $86,565  based  on  an 
administrative  wage  rate  of  $20.45  per 
hour  including  fringe  benefits. 

13.  Estimates  of  Burden 

This  survey  was  not  included  in  the 
agency's  ICB  as  the  potential  scope  of 
the  changes  to  the  PPE  standard  as 
necessitated  by  newer  technologies  and 
changes  in  current  industry  practices 
only  became  apparent  as  the  project 
progressed. 

Every  effort  will  be  made  to  minimize 
respondent  burden.  All  survey 
instruments  have  been  designed  to 
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allow  the  respondent  to  provide 
estimates  and  approximations,  rather 
than  speciHc  information  for  a  specific 
time  period.  The  effort  will  focus  on 
collecting  information  that  respondents 
have  already  compiled  or  measured  for 
their  own  purposes.  Respondents  are  not 
expected  to  perform  new  data 
compilation  activities. 


The  completion  time  for  each 
telephone  survey  will  vary,  depending 
upon  how  much  of  the  survey  topic  is 
applicable.  It  is  estimated  that  a  fully 
completed  survey  will  require  45 
minutes  on  average.  Those  declining  to 
participate  at  the  onset  and  those 
completing  only  the  screening  portion  of 


the  survey  will  require  5  minutes  on 
average. 

The  total  respondent  burden  for  the 
telephone  survey  will  be  approximately 
4,233  hours.  The  following  table 
summarizes  the  burden  for  each  group  of 
respondents: 


Respondent  Burden  Estimates 


Type  of  respondent 


Number 

Of 
respond- 
ents 


Aver- 
age 
com- 
pletion 
time 
(mtn.) 


Total 

burden 

(hrs.) 


Respond- 
ercost* 


Non-Response  or  screening  only 

Complete 

Total 

■  Based  on  an  administrative  wage  rate  of  $20.45  per  hour  including  fringes. 


3501 
5254 
8755 


5 
45 


293 
3940 
4233 


$5,992 

80.573 

$86,565 


14.  Changes  in  Anticipated  Burden 

This  is  a  one-time  data  collection 
effort  and  thus  it  will  not  represent  a 
recurring  paperwork  burden  to 
respondents. 

15.  Plans  for  Tabulation  of  the  Data 

The  survey  data  will  be  analyzed  and 
used  for  the  PPE,  Welding,  and  Pulp  and 
Paper  standards  to  prepare  Regulatory 
Impact  Analyses  (RIAs)  and  Regulatory 
Flexibility  Analyses  which  will  be 
published  in  the  Federal  Register.  The 
data  will  also  support  efforts  to  draft  the 
safety  standards  themselves,  and  efforts 
to  develop  more  cost  effective 
regulatory  language.  Tabulations  of  the 
primary  data  will  be  analyzed  to 
develop  estimates  pertinent  to  the 
development  of  these  RIAs.  These  will 
include  estimates  of  the  number  of  firms 
that  will  incur  compliance  costs,  and  the 
number  of  employees  by  firm  and  by 
industry  who  are  wearing  or  should  be 
wearing  personal  protective  equipment. 
Additionally,  estimates  will  be  derived 
of  the  number  of  employees  who  are 
trained  in  the  correct  use  of  PPE  and  the 
number  of  companies  who  actively 
enforce  the  correct  use  of  PPE.  In 
addition  to  specific  estimates  of  the 
levels  of  compliance  with  PPE 
requirements  for  welding  and  pulp  and 
paper  operations,  tabulations  of  other 
data  specific  to  welding  or  pulp  and 
paper  operations  will  be  used  to  support 
compliance  estimates  for  those 
standards. 

The  survey  will  also  generate  data  on 
the  use  of  PPE  by  process  throughout 
manufacturing  and  in  selected  areas  of 
non-manufactiunng,  and  on  the  injuries 
and  illnesses  associated  with  these 
processes  (through  collection  of 
respondents  OSHA  Form  lOls  and  200s]. 


These  data  will  help  establish  a  data 
base  on  the  distribution  of  worker 
hazards  among  industries,  and  within 
industrial  facilities.  The  data  will  also 
be  correlated  with  information  gathered 
in  the  survey  on  the  training  and  safety 
programs  of  respondents.  OSHA  expects 
to  make  numerous  cross-tabulations  to 
determine  the  relationships  among  these 
various  components  of  worker  safety 
conditions. 

Statistical  Methods  Employed 

1.  Description  of  the  Respondent 
Universe  and  Sample  Allocation 

The  underlying  universe  for  this 
survey  design  is  all  commercial 
establishments  in  the  United  States 
(excluding  the  construction  industry) 
which  are  subject  to  OSHA  regulations 
for  the  use  of  personal  protective 
equipment  (PPE).  Since  the  need  for  PPE 
differs  by  industry  sector,  a  careful 
review  of  Standard  Industrial 
Classification  (SIC)  codes  allowed 
OSHA  to  concentrate  on  only  the  SIC 
categories  which  are  given  in  Table  1. 
Thus,  the  totality  of  all  establishments 
defined  in  Table  1  is  the  Respondent 
Population  for  this  survey.  The 
subgroups  shown  in  that  exhibit  are  the 
key  estimation  cells  for  this  study. 

Estimates  for  the  population 
establishment  counts,  which  are  shown 
in  Table  2,  were  obtained  from  several 
sources.  The  population  counts  for  the 
manufacturing  sectors  (SICs  20  through 
39)  were  obtained  from  a  Dun  & 
Bradstreet  listing  of  all  such 
establishments.  This  file  was  purchased 
by  OSHA  in  June  of  1987.  Population 
counts  for  some  of  the  service  sectors 
(SICs  40  and  above)  were  derived  from  a 
Dun  &  Bradstreet  listing  dated 


December,  1987.  This  data  base  was 
piiTchased  in  support  of  the  PEL  survey 
recently  done  by  the  Office  of 
Regulatory  Analysis,  and  contained  only 
those  SIC  sectors  included  in  that 
survey.  For  any  SIC  which  was  not  in 
this  file,  estimates  in  Table  2  were 
obtained  from  the  Bureau  of  Labor 
Statistics  (BLS)  Bulletin  2297,  dated 
December,  1987.  Population  statistics 
are  tabulated  by  Estimation  Cells  and, 
within  that,  by  size  categories.  Since  the 
BLS  Bulletin  2297  did  not  contain  a 
breakdown  by  size,  no  estimates  for  size 
strata  are  shown  for  those  cells  in  which 
D&B  data  was  not  available  in  Table  2. 

It  is  OSHA's  plan  to  obtain  new 
versions  of  both  the  manufacturing  and 
non-manufacturing  sectors  from  Dim 
and  Bradstreet  just  prior  to 
commencement  of  the  actual  sample 
selection.  At  that  time,  the  calculations 
done  in  this  package  will  be  modified  to 
account  for  the  most  recent  information. 
We  do  not  expect  substantial  changes  in 
estimates  for  popular  counts  in  Table  2 
or  in  sample  size  estimates  which 
appear  later  in  this  document. 

The  size  categories  used  are  defined 
by  the  number  of  employees  in 
establishments: 

(i)  0-19  employees 

(ii)  20-99  employees 

(iii)  100-249  employees,  and 

(iv)  250  and  above  employees. 

Table  1.— Definition  of  Estimation 
Cells 


Cell 

No. 

SIC 

codes 

included 

Description 

1 

20 
21 

Food  and   Kindred   Products. 
TotMCCO  Products. 
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Table  1  .—Definition  of  Estimation 
Cells— Continued 


Cell 
No. 

SIC 
codes 

Description 

included 

2 

22 

Textile  Mill  Products. 

3 

23 

Apparel  and  Other  Textile 
Products. 

31 

Leattiof  and  Leather  Products. 

4 

26 

Paper  and  Allied  Products. 

5 

24 

Lumtier  and  Wood  Products. 

6 

25 

Furniture  and  Fixtures. 

7 

27 

Printing  and  Publishing. 

8 

281 

Industrial  Inorganic  Chemicals. 

282 

Plastics  Materials  and  Syn- 
thetics 

286 

Industrial  Organic  Chemicals 

287 

Agricultural  Chemicals. 

9 

29 

Petroleum  and  Coal  Products. 

10 

283 

Drugs. 

284 

Soap.  Cleaners,  and  Toilet 
Goods. 

285 

Paints  and  Allied  Products. 

289 

Miscellaneous  Chemical  Prod- 
ucts. 

11 

30 

Rubber  and  Misc.  Plastics 
Products. 

12 

32 

Stone,  Clay,  and  Glass  Prod- 
ucts. 

13 

33 

Primary  Metal  Industries. 

14 

34 

Fabncated  Metal  Products. 

15 

35 

Industnal  Machinery  and 
Equipment. 

16 

36 

Electronic  arKJ  Other  Electric 
Equpntent 

17 

37 

Transportation  Equipment. 

18 

38 

Instruments  arxj  Related  Prod- 
ucts. 

39 

MtsceKaneous  Manufactunng 
Industnes. 

19 

40 

Railroad  Transportation. 

20 

41 

Local  and  Interurtian  Passerv 
ger  Transit 

42 

Trucking  and  Warehousing. 

44 

Water  Transportation. 

45 

Transportation  by  Air. 

21 

481 

Telephone  Communications. 

482 

Telegraph  &  Other  Communi- 
cations. 

484 

Cable  and  Other  Pay  TV  Serv- 
ices. 

489 

Communications  Services. 
NEC. 

22 

491 

Electric  Services. 

492 

Gas  Production  and  Distnbo- 
tion. 

493 

Combination  Utifity  Sen/ices. 

23 

494 

Water  Supply. 

495 

Sanitary  Services. 

496 

Steam  arxl  Air-Condrtioning 
Supply. 

497 

Irrigation  Systems. 

46 

Pipelines.  Except  Natural  Gas 

24 

501 

Motor  Vehicles,  Parts,  and 
Supplies. 

55 

Automotive  Dealers  &  Senrce 
Stations. 

751 

Automotive  Rentals,  No  Driv- 
ers. 

753 

Automotive  Repair  Shops. 

25 

503 

Lumber  and  Construction  Ma- 
terials. 

521 

Lumber  and  Other  Building 
Materials. 

505 

Metals  and  Minerals,  Except 
Petroleum. 

5093 

Scrap  and  Waste  Matenals. 

508 

Machinery,  Equipment,  and 
Supplies. 

515 

Farm-PrtxJuct   Raw   Materials. 

516 

Chemicals  and  Allied  Prod- 
ucts. 

Table  1.— Definition  of  Estimation 
Cells— Continued 


Ceo 

No. 

SIC 

codes 

viduded 

Description 

27 
28 

517 

7692 
13 

Petroleum      and      Petroteom 

Products. 
Welding  Repair 
Oil  and  Gas  Extraction. 

The  employment  size  classes  will  give 
OSHA  sufficient  flexibility  to  tabulate 
separately  the  effects  of  the  proposed 
rule  on  small  businesses.  For  each  of  the 
cells  defined  above  (estimation  cell  by 
size-class  group)  the  total  number  of 
establishments,  the  total  number  of 
employees,  the  number  of  required 
responses  and  the  number  of 
establishments  to  be  surveyed  is  shown 
in  Appendix  1.  Because  of  the 
complexity  of  the  table  given  in 
Appendix  1,  the  sample  allocation 
scheme  aggregated  to  the  Estimation 
Cell  level  is  shown  separately  in  Table 
3. 

2.  Stratification  and  Sample  Selection 

Estimates  will  be  produced  for  the  29 
estimation  cells  defined  in  Table  1.  For 
each  estimation  cell,  a  stratified 
systematic  sample  will  be  selected.  Each 
cell  will  be  stratified  by  four 
employment  size  classes.  The  size-class 
boundaries  will  be  as  follows:  0-19 
employees,  20-99  employees.  100-249 
employees,  and  250  or  more  employees. 

Within  each  estimation  cell/size-cluss 
stratum,  the  establishments  will  be 
sorted  by  four  digit  SIC  before  selection. 

A.  Required  Sample  Size 

Because  of  the  complexity  of  the 
questionnaire  for  this  survey  and 
because  of  the  requirement  to  produce 
estimates  for  many  variables,  no  single 
survey  item  can  be  identified  with  which 
to  set  sample  sizes.  A  common  practice 
in  such  cases  is  to  use  two  or  more  items 
from  the  survey  which  are  different  with 
respect  to  the  form  of  the  sample  which 
would  emei^e  if  only  that  item  was  used 
to  define  the  sample.  Following  this 
procedure,  two  variables  were  chosen: 
The  mean  employment  and  the  fraction 
of  establishments  in  compliance  with 
respect  to  PPE  regulations.  In  fact,  these 
represent  groups  of  estimates  which  will 
be  produced.  The  Hrst  relates  to 
variables  which  are  proportional  to 
employment,  such  as  the  number  of 
employees  exposed  to  a  hazard 
requiring  PPE.  The  latter  relates  to  the 
class  of  estimates  which  are  proportions 
of  establishments  that  share  some 
characteristic  (for  example,  those  that 


require  hard  hats  be  worn  for  a 
particular  process). 

In  order  to  estimate  sample  sizes  for 
the  two  types  of  variables  defined  in  the 
previous  paragraph,  estimates  of  means 
and  standard  deviations  for  the 
variables  of  interest  must  be  obtained. 
In  the  case  of  the  employment  variable, 
means  and  standard  deviations  were 
obtained  from  the  Dun  and  Bradstreet 
frame.  For  the  proportion  variable,  it 
was  assumed  that  the  proportion  of 
interest  is  approximately  0.6.  From  this 
assumption,  one  can  compute  the 
required  standard  deviation  for  use  in 
the  sample  size  computation. 

In  each  case,  a  separate  estimate  of 
the  required  sample  was  made  and  then 
allocated  into  the  size-class  strata  using 
optimal  allocation.  Finally,  the  two 
estimates  were  averaged  to  produce  the 
final  estimate  of  sample  size.  This 
procedure  will  result  in  a  sample  which 
is  concentrated  in  the  smallest  and  the 
largest  size  strata.  This  is  useful  because 
of  the  need  to  adequately  estimate  the 
impact  on  small  businesses  and  to  also 
be  efficient  in  the  use  of  the  sample. 

Both  sample  size  estimates  shown  in 
Appendix  1  (that  for  variables 
proportional  to  total  employment  and 
that  for  variables  which  are  proportions 
of  establishments  having  some 
characteristic]  were  produced  assuming 
the  following  acciuacy  requirements: 
For  manufacturing  SICs  (20-39),  a  target 
coefficient  of  variation  of  5.5%  was 
assmned  and  for  the  non-manufactiuing 
SICs,  a  coefficient  of  variation  of  7.5% 
was  used.  The  coefficient  of  variation  is 
the  ratio  of  the  standard  error  of  the 
estimator  to  the  mean  of  the  estimator. 
Different  accuracy  requirements  were 
set  for  the  two  groups  because  it  was 
determined  at  the  outset  of  the  survey 
design  that  there  was  likely  to  be  a 
greater  degree  of  variability  among 
processes  and  PPE  use  in  the 
manufacturing  sector. 

a.  Allocation  to  Size-Class  Strata.  For 
both  of  the  variables  used  to  set  the 
sample  sizes  and  for  each  estimation 
cell,  the  sample  allocation  to  the 
employment  size-class  strata  is  based 
on  the  theory  of  optimal  allocation 
(Neyman  allocation).  For  the 
employment  variable,  this  procedure 
will  allocate  the  sample  imits  based  on 
the  total  number  of  population  units  in 
each  stratum  and  the  population 
standard  deviation  of  total  employment 
in  each  stratum.  For  the  proportion  of 
establishments  having  some 
characteristic,  the  sample  is  allocated  in 
proportion  to  the  number  of 
establishments  in  each  stratum  within 
the  estimation  cell.  This  latter  situation 
follows  from  the  fact  that  the  sample 
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size  estimate  for  the  proportion  of 
interest  (60%)  and  the  associated 
standard  deviation  were  used  in  all  size 
classes. 

b.  Frame  Development  and  Sample 
Selection.  The  sampling  frame  will  be 
developed  from  the  Dun  and  Bradstreet 
listing  of  establishments.  This  frame 
was  used  by  the  Office  of  Regulatory 
Analysis  for  prior  surveys  and  has 
proved  to  useful  for  establishment 
surveys.  There  is  some  concern  that  the 
O&B  listing  overstates  the  non- 
manufacturing  establishments  in  the 
universe.  These  and  other  possible 
problems  with  the  frame  can  be 
remedied  by  using  the  results  of  the 


survey,  for  example  to  produce  an 
estimate  in  total  "in  scope" 
establishments  in  the  universe. 

At  the  time  of  sample  selection,  the 
frame  will  be  sorted  by  Estimation  Cell 
by  Size-class  by  four  digit  SIC  by 
employment.  Selection  will  be  by 
systematic  sampling  from  a  random 
start  within  each  cell  and  size  stratum.     ' 

B.  Estimation 

Estimates  will  be  produced  for  each 
estimation  cell.  All  survey  estimators 
will  be  self-weighting  using  weights 
attached  to  each  respondent's  record  in 
the  database.  Estimates  from  the  survey 
are  expected  to  have  a  relative  standard 


error  in  the  range  of  .04  to  .10  (see 
section  B.2.3).  Estimates  of  totals  will 
take  the  following  form: 


I 


WGTijk 


NRAF 


Ijk      yijk. 


where  y^k  is  the  response  of  the  kth  unit 
in  the  jth  stratum  of  estimation  cell  i. 
WOT  is  the  stratum  sampUng  weight, 
and  NRAF  is  the  stratum's  unit  non- 
response  adjustment  factor  for  the 
parameter  in  question  (defined  below). 

Estimates  of  means  will  take  the 
following  form: 


Y   = 


I 


WGTiji, 


NRAF 


ijk  *  yijk  / 


Z 


WGTijK 


NRAF 


^2^ 


The  Non-Response  Adjustment  Factor 
(NRAF)  for  the  kth  usable  unit  in 
stratum  j  of  estimation  cell  i  is 
calculated  as  follows: 


ijt^ 


X  viable  employnienti ji^ 
Z  usable  employment jj)^ 


The  Non  Response  Adjustment  Factor  is 
calculated  for  each  size-class  stratum  j 
in  estimation  cell  i  by  summing  the  pre- 
coded  employments  for  all  viable 
sample  units  (all  sample  units  less  out 
the  scope  and  out  of  business  units) 
divided  by  the  employment  sum  of  all 
usable  sample  units. 

Note  that  the  non-response 
adjustment  procedure  is  a  mean 
imputation. 


a.  Benchmarking  Estimates.  To  most 
efficiently  use  the  D&B  sampling  frame, 
estimates  of  key  variables  will  be 
"benchmarked"  to  other  data  sources. 
For  example,  the  estimate  of  "total  cost 
of  coming  into  compliance"  will  be 
computed  as  follows: 


A 


Z        CjjK   •   WGTtjk   *   NFAFijk 


I       emp^j„  *  WGTij,,  *   NFAF^j^ 


*      (BLS   Emp)^ 


where  the  emp^k  is  the  number  of 
employees  obtained  from  the  survey,  Cuk 
is  the  cost  amount  associated  with  case 
k  within  cell  i  and  size  stratum  j.  and 
(BLS  Emp)i  is  the  number  of  employees 
obtained  from  sources  at  the  Bureau  of 
Labor  Statistics. 

b.  Item  Nonresponse.  It  is  expected 
that  some  respondents  who  do 
participate  in  the  survey  will  either 
refuse  to  answer  some  questions  or  not 
know  the  answer.  In  such  cases  it  is 
common  to  impute  responses. 
Imputation  is  done  by  using  information 
obtained  from  the  respondent  on  other 


questions  and/or  information  from  other 
like  respondents  to  fill  in  the  missing 
datum.  There  are  many  methods  in 
common  use  for  imputing  for  missing 
data  including  mean  imputation,  hot 
deck  procedures  and  regression-based 
imputation. 

OSHA  plans  to  use  a  mean  imputation 
approach  for  missing  items  in  this 
survey.  First  items  which  require 
imputation  will  be  identified  (for 
example,  by  virtue  of  their  use  in 
algorithms  requiring  multiple  variables 
from  each  record).  Second, 
specifications  for  how  to  impute  will  be 


made.  In  some  cases  one  can  infer  the 
answer  to  missing  questions  based  upon 
answers  to  other  questions.  Failing  that, 
a  mean  imputation  will  be  done  within 
the  cell  and  size  class  for  the  record 
with  missing  datum.  In  such  a  case,  the 
missing  value  is  replaced  by  the 
arithmetic  mean  for  those  cases  in  the 
cell/size  stratum  which  have  an  answer 
for  that  value.  The  final  step  is  to 
carefully  document  which  values  were 
imputed  and  to  retain  both  the  original 
and  imputed  values  in  the  database. 

c.  Variance  Estimation.  Since  a 
survey  is  contemplated  rather  than  a 
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census  of  the  establishments  of  interest, 
estimates  produced  from  the  survey 
database  will  have  errors  due  to 
sampling  alone.  It  is  customary  to 
produce  estimates  of  such  errors, 
usually  called  standard  errors  of  the 
estimate. 

OSHA  plans  to  use  a  replication 
technique  to  produce  standard  errors 
such  as  half-sample  rephcation.  Such 
methods  are  preferred  because  of  the 
complexity  of  determining  exact 
formulas  for  survey  data  which  include 
nonresponse  adjustment  factors  as  is  the 
case  with  the  proposed  survey. 
Computation  of  such  standard  errors  is 
routine  with  the  use  of  computers. 

C.  Accuracy  ' 

The  survey  is  desinged  to  produce 
estimates  having  relative  standard 
errors  ranging  from  .04  to  .10  depending 
on  the  variable  being  estimated  and  the 
industry  sector  in  which  it  falls.  A 
detailed  tabulation  of  estimated 
standard  errors  for  the  two  types  of 
estimates  mentioned  in  section  B.2.1 
above  is  given  in  Appendix  2. 

It  is  emphasized,  however,  that 
estimates  at  the  national  level  will  be 
quite  accurate  (relative  variances  less 
than  1  percent).  The  approach  to  sample 
size  selection  outlined  in  this 
submission  package  is  designed  to  meet 
several  goals.  First,  estimates  of  all 


variables  at  the  national  level  will  be 
very  accurate.  Second,  as  mentioned 
above,  estimates  at  the  estimation  cell 
level  will  be  moderately  accurate 
(relvariances  in  the  4  percent  to  10 
percent  range].  Moreover,  thu  estimates 
at  the  estimation  cell  level  will  be 
consistent  in  their  accuracy  between 
cells.  Finally,  the  sample  will  be  very 
useful  for  estimation  in  the  smallest  size 
category  (1  to  19  employees).  This  is 
important  because  of  the  requirement  to 
analyze  the  impact  of  the  proposed 
regulations  on  small  businesses. 

D.  Special  Sampling  Procedures 
None. 

E.  Use  of  Periodic  Sampling 
Not  applicable. 

3.  Response  Rates 

The  survy  is  voluntary  and  is 
expected  to  yield  a  response  rate  in 
excess  of  75  percent  of  in  scope  cases. 
Experience  on  prior  surveys  indicates 
that  the  Dun  and  Brads  tree  t  frame  has 
over  80  percent  in  scope  cases  (in 
business,  having  working  telephone 
numbers,  etc.).  The  expected  response 
rate  of  75  percent  mentioned  above 
relates  to  the  total  of  in  scope  cases  on 
the  frame.  The  CATI  collection  process 
should  help  to  improve  the  overall 
response  rate  by  allowing  for  direct 


telephone  contact  with  the  respondent 
and  by  scheduling  and  maintaining  a 
detailed  record  of  all  necessary  call- 
backs. 

Five  attempts  to  reach  a  particular 
company  will  be  required.  Efforts  will  be 
made  to  distinguish  between  those  units 
that  do  not  respond  because  they  are 
"out  of  business"  or  otherwise  "out  of 
scope",  and  those  that  are  "refusals". 

4.  Tests  of  Procedures 

OSHA  proposes  to  condut  up  to  100 
site  visits  (roughly  3  per  estimation  cell) 
to  test  the  quality  and  reliability  of  the 
data  being  collected  by  the  telephone 
interviewing.  A  random  selection  of  2 
respondents  and  1  non-respondent  per 
estimation  cell  will  be  used  for  this 
purpose. 

5.  Expert  Review 

The  statistical  aspects  of  the  survey 
design  have  been  reviewed  by: 
Dr.  Hugh  Conway,  Office  of  Regulatory 
Analysis,  Occupational  Safety  and 
Health  Administration,  (202)  523-9690 
Dr.  Arnold  Greenland,  Mr.  Richard 
Gruberg,  The  Washington  Consulting 
Group,  Inc.,  1625  Eye  Street  NW., 
Suite  214,  Washington,  DC  20006 
Appendix  1:  Detailed  Sample  and  Population 

Tabulation 
Appendix  II:  Representative  Percent 

Standards  Errors 
Appendix  III:  Survey  Instrument 


Appendix  1  .—Detailed  Sample  and  Population  Tabulation 

(Number  of  Firms  and  Sample  Size  For  Industries  To  Be  Surveyed) 


UMI 


SIC  group 

Size' 

Total 
plants  ' 

Total 
employees 

Sample  size 
est. 
(employ- 
ment) 

Sample  size 

est. 

(proper.) 

Target 
sample  size 

Total  calls 

20,  21 ~... 

1 

16.377 
7.110 
2.310 
1.469 

108.515 
304.882 
339,708 
892.853 

10 

20 

13 

124 

131 
57 
19 
12 

71 
39 
16 
68 

118 

2 

64 

3 

26 

4 .... 

113 

Total 

27.266 

1,645,958 

167 

219 

194 

321 

22 

1 

5.816 

2,513 

1.009 

821 

34,049 
109.412 
153,886 
483.978 

6 
13 
10 
92 

123 
53 
21 
17 

65 
33 
16 
54 

108 

2 

55 

26 

4 

91 

Total _ 

10,159 

781.325 

121 

216 

168 

280 

23,  31 '. 

, 

19.643 
7.753 
2.252 
1.182 

110.519 
334,950 
334,084 
530.483 

8 
15 

9 
15 

139 

55 

16 

8 

74 
35 
12 
12 

123 

2 _ 

3 - 

4 

58 

21 

19 

Total 

30.830 

1,310.036 

47 

219 

133 

221 

261.  262.  263 _ 

1 _ _ 

2 „.- 

3 

871 
708 
327 

144 

6,559 

32.295 

47,390 

100.073 

3 
11 

9 
92 

85 
69 

32 

14 

44 
40 
21 

53 

73 
67 
34 

4 

89 

Total - _ _ 

2.050 

186.317 

116 

199 

158 

263 

264,  265,  266,  267 „„ 

1 

2.614 

2.123 

980 

19,678 

96,884 

142.169 

5 
17 
14 

90 
73 
34 

48 
45 

79 

2 

75 

3 

24  1                   40 
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Appendix  1  .—Detailed  Sample  and  Population  Tabulation — Continued 

(Number  of  Firms  and  Sample  Size  For  Industries  To  Be  Surveyed) 


SIC  group 

Size* 

Total 
plants  ' 

Total 
employees 

Sample  size 
est. 
(employ- 
ment) 

Sample  size 

est. 

(propor.) 

Target 
sample  size 

Total  calls 

4 ; 

432 

300.219 

141 

15 

78 

130 

Total 

6,149 

558,950 

177 

213 

195 

324 

24 

3 _ _„    

27,972 

5.845 

1,070 

329 

151,443 
234,561 
152,667 
157.178 

28 
26 
10 
15 

174 
36 

7 
2 

101 

31 

8 

8 

168 

52 

14 

4 _ 

14 

Total - 

35,216 

695.849 

79 

219 

148 

248 

25 „ 

1 

11.505 

3.254 

858 

448 

65.542 
136,638 
125,888 
233,767 

13 

17 

9 

25 

156 

44 

12 

6 

84 
30 
10 
16 

140 

2 „ „ 

3 _ _ 

SO 
17 

4 „ 

26 

Total 

16,065 

561,835 

63 

217 

140 

233 

27 - 

1 „ _ 

2 

64,922 

10,656 

1,850 

869 

353,151 
422,939 
267.627 
535,757 

30 

24 

8 

39 

182 

30 

5 

2 

106 
27 

7 
20 

177 
45 

4 

11 
34 

Total 

78.297 

1,579,474 

101 

220 

160 

267 

281,  282,  286,  287 

1 _.... 

4,587 

1,908 

525 

467 

31,014 

82,924 

79,268 

441,594 

7 

13 

7 

204 

131 
55 

15 
13 

69 
34 

11 
109 

115 
56 
19 

181 

Total ~ 

7,487 

634.800 

231 

214 

223 

371 

29 f.. 

3 

1.984 
650 
153 
144 

12,847 

26,647 

22,487 

116,221 

7 
10 

5 
75 

139 
45 
11 
10 

73 

28 

8 

43 

121 

46 
13 

4 _ _ 

71 

Total 

2.931 

178.202 

97 

205 

152 

251 

283,  284,  285,  289 

3l "SZ.IZ'Z. 

8,008 

2,771 

625 

490 

51.357 
113,021 

89,941 
381.080 

11 

16 

8 

99 

146 

50 

11 

9 

78 
33 

10 
54 

131 

56 

16 

4 _„ 

90 

Total 

11,894 

635.399 

134 

216 

175 

293 

30...„ _ _.._ 

, 

10.044 

4,971 

1,401 

622 

68.191 
216.387 
203,925 
367,120 

11 
23 
13 
79 

128 

63 

18 

8 

70 
43 
15 
43 

116 

"^ZZZZZ^ZZZZZI""""!"'!!. 

72 
25 
72 

Total -...- 

17.038 

855,623 

125 

218 

171 

285 

32 

1 

14,499 

4,207 

873 

448 

88,932 
165.910 
125.243 
287.208 

20 
25 
11 
90 

158 

46 

10 

5 

89 
35 
10 
47 

148 

3 

59 

17 

4 

79 

Total -. - 

20.027 

667.293 

146 

218 

181 

303 

33                   ;. 

1 

4.983 

2,803 

1.006 

711 

35.305 
121,305 
148,235 
624.153 

6 

15 

10 

201 

113 
64 
23 
16 

60 

39 

17 

109 

99 

2....- 

3 

65 
28 

181 

Total 

9.503 

928.998 

232 

215 

225 

373 

34 

2 _.    ..._ _ 

28  985 

11.804 

2.386 

1.079 

189.564 
482.529 
341,917 
863.642 

23 

38 

16 

773 

144 

58 

12 

5 

83 
48 

14 
389 

139 

81 

4 

23 
649 

Total .-.    - 

44.254 

1,877.652 

849 

219 

534 

892 

35 

i.Z". 1.'.... ' 

56.226 

13,592 

2,537 

1,678 

333,182 

537,656 

371,119 

1,400.963 

37 

38 

15 

515 

167 

40 

8 

5 

102 
39 
11 

260 

170 

65 
19 

433 
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Appendix  1  .—Detailed  Sample  and  Population  Tabulation — Continued 

(Numbef  of  Firms  and  Sample  Size  For  Industries  To  Be  Surveyed) 


1988 


UMI 


SIC  group 

Size' 

Total 
plants' 

Total 
employees 

Sample  size 
est. 
(employ- 
ment) 

Sample  size 

est 

(proper.) 

Target 
sample  size 

Total  calls 

Total 

74.033 

2,642.920 

604 

220 

412 

687 

36    

1      .  .            ... 

15,765 
6,587 
2,238 
1,894 

99.666 

284.161 

335.327 

1.656.583 

9 

17 

11 

253 

130 
54 
18 
16 

69 

35 

15 

134 

116 
59 
25 

224 

2 

3 

4 

Total 

26,484 

2.375.737 

289 

219 

253 

424 

37 

1 

9,863 
2,997 
1.026 
1.072 

56.832 

125.699 

153.328 

1,682,451 

6 

9 

6 

396 

143 
44 
15 
16 

75 

26 

11 

206 

125 

2 

3 

18 
343 

4 _■. 

Total 

14.958 

2,018,310 

418 

217 

318 

530 

38.  39 

1 

35,112 

7,503 

1,586 

953 

183,200 
302  126 
232,479 
680,153 

30 

29 

13 

212 

171 

36 

8 

5 

100 
33 
10 

108 

167 

55 

2 

3 

4 

181 

Total 

45,154 

1,397.958 

284 

219 

251 

420 

40 

1 

1,424 
395 
143 
183 

7.523 

15,536 

22.212 

144,943 

3 

3 

3 
53 

75 

21 

7 

10 

39 

12 

5 

31 

65 

20 

9 

52 

2 

3 

4 .-. 

Total 

2.145 

190,214 

63 

112 

87 

146 

41,  42,  44.  45 

1 

(') 
(') 
(') 
(') 

401,574 
401,574 
401,574 
401,574 

25 
25 

25 
25 

30 
29 
29 
30 

28 

27 
27 
28 

46 

45 

45 

2 

3 

4 

46 

Total 

23,331 

1.606,295 

100 

118 

110 

182 

481,  482,  484,  489 

1 

(■) 
(') 
(') 
(') 

14,413 
14,413 
14,413 
14,413 

25 
25 
25 
25 

20 
19 
19 
20 

23 
22 
22 
23 

38 

37 

2 

3 

37 

4 

38 

Total „ 

228 

57.652 

100 

78 

90 

150 

491.  492.  493 

1 

4.051 

2.513 

657 

490 

31,032 
107,768 

98,713 
370.260 

5 

12 

6 

110 

61 
38 
10 

7 

33 

25 

8 

59 

55 
41 
14 

? 

3 

4 

96 

Total 

7,711 

607,773 

132 

117 

125 

208 

494.  495,  496.  497.  46 

1 

9.370 

1,695 

205 

73 

61,527 
66,702 
29,126 
66,886 

17 

14 

3 

57 

97 

18 

2 

1 

57 

16 

3 

29 

95 

2 

26 

3 

5 

4 

48 

Total 

11.343 

214,241 

91 

117 

105 

174 

501.  55.  751.  753 

1 

(•) 
(•) 
(•) 
(') 

1 76,974 
176,974 
176,974 
176,974 

25 
25 
25 
25 

30 
29 
29 
30 

27 
27 
27 
27 

45 
45 

2 

3 

45 

4 

45 

Total 

35.813 

707,896 

100 

118 

108 

180 

503.  521.  505 

1 

(') 
(■) 
(') 
(') 

124,769 
124,769 
124,769 
124.769 

25 
25 
25 
25 

30 
29 
29 
29 

28 
27 
27 
27 

46 

45 
45 

2 

3 

4 

45 

Total 

10.039 

499,076 

100 

117 

109 

181 

5093.  508.  515.  516.  517 

1 

(') 

s 

(') 

168,794 
168,794 
168,794 
168,794 

25 
25 
25 
25 

29 
29 
29 
29 

27 
27 
27 
27 

45 
45 
45 
45 

2 

3 

4 

--- 

Total 

6.729 

675,177 

100 

116 

108 

180 

Federal  Register  /  Vol.  53.  No.  145  /  Thursday,  July  28.  1988  /  Notices 


28477 


Appendix  1  .—Detailed  Sample  and  Population  Tabulation — Continued 

(Number  ot  Firms  and  Sample  Size  For  irxKistnes  To  Be  Surveyed) 


SIC  group 

Size* 

Total 
plants  ' 

Total 
employees 

Sample  size 
est. 
(employ- 
ment) 

Sample  size 

est 

(proper) 

J^rs^e!    TotaicalU 

7692._ „ 

, 

8,413 

194 

9 

1 

27.045 

6.086 

1,267 

600 

97 

10 

1 

0 

114 
3 
0 
0 

2 

6 

1 
0 

20 
5 

1 

3 

4 

Total 

8.617 

34.998 

108 

117 

13 

1 _ 

(■) 
(■) 
(') 
(') 

255.724 
255.724 
255.724 
255.724 

25 
25 
25 
25 

30 
29 
29 
29 

28 
27 
27 
27 

46 
45 
45 
45 

2...._ 

3 

Total 

12.243 

1.022.895 

100 

117 

109 

181 

Total....- 

591.845 

26  589.903 

5.275 

5.230 

5.264 

8.755 

SOURCE:  Dun  and  Bradstreet  except  (or  cells  shown  with  a  single  astensk  in  which  total  establishment  and  employment  counts  were  obtained  from  BUS  Bulletin 
2297,  dated  December,  1987 

'  Size  categories  are  defined  as  follows:  Size  1  =  (1-19  employees);  Size  2  =  (20-99  employees),  Sae  3  =  (100-249  employees);  Size  4  =  250  plus 


Appendix  2.— Representative  Precent 
Standard  Errors 


Vanable 

being 
estimated 

Employment  (percent) 

Porportjon 
(percent) 

1 

7 v.- 

6 

2 

7 

6 

3 

5 _ _.. 

7 

4 

7._ „ _ 

6 

5 

7 

6 

6 

5 

7 

7 

7 

8 

6. _ _ 

6 

9 

8 

5 

10 

7 

6 

11 

7 

6 

12 

6 

6 

13 

7 

6 

14 

8 

5 

15 

10 

4 

15 

8 

4 

17 

7 

5 

18 

8 

5 

19 

7 „ 

5 

20 

10 _ 

9 

21 

n/a 

8 

22 

N/A 

7 

23 

10 _ 

7 

24 

10 _ „ 

8 

25 

N/A 

8 

26 

N/A 

8 

27 

N/A 

8 

26 

7 

8 

29 

N/A „ 

8 

Appendix  3. — Survey  Instnunent 

OMB  Approval  # 

July         ,  1988 

Dear : 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  is  studying  potential 
changes  to  its  regulations  governing  personal 
protective  equipment  (PPE)  addressed  in 
Subpart  I  of  the  General  fndustry  Standards. 
Since  these  regulations  were  adopted  in  1971 
there  have  been  a  number  of  technology 
changes  making  many  of  these  standards 
design  restrictive  and/or  outdated. 


Given  the  time  elapsed  since  1971.  OSHA 
is  conducting  an  Office  of  Management  and 
Budget  approced  survey  to  determine  what 
personal  protection  is  in  use  and  the 
processes  for  which  it  is  needed.  You  firm 
has  been  selected  to  participate  in  this 
survey,  and  an  interviewer  will  be  calling  you 
in  a  new  weeks  to  ask  some  questions  about 
your  company's  processes  and  practices  with 
respect  to  personal  protective  equipment. 
Participation  in  the  survey  is  voluntary  and 
all  responses,  including  any  trade  or 
technological  secrets,  will  be  kept  strictly 
confidential. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  45 
minutes  per  complete  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Information  Management.  Department  of 
Labor.  Room  N1301  200  Constitution  Ave. 
N.W..  Washington.  DC  20210:  and  the  Office 
of  Information  and  Regulatory  Affairs.  Office 
of  Management  and  Budget,  Washington,  DC 
20503. 

Will  you  help  us  expedite  our  survey 
process  by  deciding  who  at  your  facility  is 
best  qualified  to  answer  question  about  work 
processes  and  apersonal  protective 
equipment?  Your  firm's  cooperation  and 
information  will  help  OSHA  to  develop  the 
most  feasible  and  cost  effective  stsandards. 

We  look  forward  to  talking  to  your  firm 
about  these  issues. 

Sincerely, 
[ohn  A.  Pendergrass, 
Assisiant  Secretary. 

Personal  Protective  Equipment 
Questionnaire,  OSHA,  July  15, 1988. 

(Interviewer  Instructions:  Record  the 
Following  Information.] 
interviewer  Number 


Call  Record  CASEID 
Call  Record  SIC 

Introduction 

[Note  to  Reviewer:  This  section 
introduces  the  survey  to  the  respondent, 
screens  to  insure  that  the  respondent  is 
in  the  correct  SIC  code,  and  collects 
basic  information  regarding  types  of 
business  of  activity  and  levels  of 
employment.) 

Hello.  My  name  is and  I'm 

calling  from  KCA  Research  in 
Alexandria,  Virginia.  We  are  conducting 
a  survey  on  behalf  of  the  Occupational 
Safety  and  Health  Administration  of  the 
U.S.  Department  of  labor  to  assess  the 
current  practices  in  industry  in  the  use 
of  certain  types  of  personal  protective 
equipment.  A  letter  was  sent  to  you 
informing  you  of  this  survey. 

As  the  letter  indicted,  we  are 
interested  in  understanding  the  patterns 
of  use  of  different  types  of  personal 
protective  equipment  in  industry.  We 
would  like  to  emphasize  that  all 
responses  will  be  kept  strictly 
confidential,  and  respondents  will  not 
be  identified  by  name  in  any  reports  or 
data  compilations. 

Should  I  direct  my  questions  to  you,  or 
is  there  someone  else  in  the  facility  wnth 
whom  you  would  prefer  that  I  speak? 

1.  Our  records  show  your  firm  to  be  in 

SIC  code  XXXX.  which  is Is 

this  correct? 

Enter  SIC    GO  TO  Q.3 
No    G0T0Q.2 
Don't  know    GO  TO  Q.3 
Refused    GO  TO  Q.4 

2.  What  is  your  SIC  Code? 
Enter  SIC  Code 

Don't  know    GO  TO  Q.3 
Refused    GO  TO  Q.4 
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3.  How  would  you  describe  your  line 
of  business? 
[Record  Verbatim] 

[If  SIC  Code/Line  of  business 
description  is  outside  scope  of  survey, 
terminate.] 

I'm  going  to  read  a  list  of  activities 
which  might  be  performed  in  firms  like 
yours.  I'd  like  you  to  tell  me  if  each  of 
these  is  performed  at  your  present 

location.  Do  you at  your 

location? 

4.  manufacture 

5.  perform  retail  sales 

6.  perform  wholesale  sales 

7.  provide  a  business  service 

8.  provide  personal  services 

9.  do  administrative  work 
Yes 

No 

Don't  know 

Refused 

10.  Do  you  perform  any  other  general 
types  of  activities  at  this  location? 

Yes 

No    GOTOQ.12 

Don't  know    GO  TO  Q.12 

Refused    GOTOQ.12 

11.  What  activity  is  that? 
[Record  Verbatim] 

12.  In  total,  how  many  employees  are 
there  at  this  location? 

[Record  Number]    G0T0Q.14 
More  than  9,996    GOTOQ.13 
Dont  know    GO  TO  Q.14 
Refused    GO  TO  Q.14 

13.  [Record  Number  of  Employees 
Verbatim.] 

How  many  of  these  are  employed 
solely  in  providing  the  product  or 
service  of  your  firm  (production 
workers),  how  may  are  employed  solely 
in  activities  relatred  to  the  maintenance 
and  repair  of  your  present  facility,  how 
many  are  engaged  in  such 
nonproduction  activities  in  clerical, 
accounting,  administration, 
management,  or  sales? 

14.  production  employees 

15.  non-custodial  maintenance  and 

repair 

16.  nonproduction  activities 

17.  some  combination  of  employees 

performing  in  production  and  other 
areas 

[RECORD  NUMBER] 

Don't  know 

Refused 

[If  number  of  employees  in  Q.14, 15 
and  Q.17  is  none,  terminate.) 

[Note  to  Reviewer  This  section 
collects  information  specifically  about 
welding  operations.  Respondents  are 
initially  screened  to  determine  whether 
any  welding  is  conducted  at  their 
facility.  Those  who  answer  affirmatively 


are  asked  additional  questions  about 
employment  of  welders,  PPE  use, 
engineering  controls,  and  other  issues 
concerning  welding  safety.] 

Do  you  perform at  your 

location? 

18.  gas  welding  or  cutting 

19.  arc  welding 

20.  resistance  welding 

21.  brazing 
Yes 

No 

Don't  know 

Refused 

[If  none  performed,  go  to  Q.57.] 

22.  How  many  employees  perform  one 
or  more  of  these  questions? 
[Record  Number] 
Don't  know 
Refused 

How  many  employees  perform 
welding  for ? 

23.  production  only 

24.  maintenance  only 

25.  some  combination  of  production  and 

maintenance 
[Record  Number] 
Don't  know 
Refused 

26.  Do  gas  or  arc  welders  wear 
welding  helmets  or  goggles  or  use  hand 
shields? 

Yes,  all  do 

Some  do 

None    GOTOQ.29 

Don't  know    GO  TO  Q.29 

Refused    GOTOQ.29 

27.  Do  the  welders  wear  safety  glasses 
or  goggles  under  their  helmets  or 
faceshields? 

Yes,  all  do 
Some  do 
None 

Don't  know 
Refused 

28.  Do  welders'  helpers  or  others  in 
the  vicinity  of  welding  operations  wear 
welding  helmets,  welding  goggles  or 
other  tinted  eyewear? 

Yes,  all  do 
Some  do 
None 

Don't  know 
Refused 

[If  yes  to  Q.l^ontinue  with  Q.29; 
otherwiseXgo  to  Q.31.] 

29.  Are  employees  who  operate  and 
maintain  arc  welding  equipment 
instructed  in  the  OSHA  safety 
regulations  for  welding  operations? 

Yes 

No 

Don't  know 

Refused 

30.  Are  arc  welders  provided  with 
gloves  for  use  while  welding? 


Yes 

No 

Don't  know 

Refused 

[If  yes  to  Q.20,  continue  with  Q.31: 
otherwise,  go  to  Q.32.] 

31.  Do  you  provide  guards  for 
resistance  welding  equipment  to  prevent 
flying  sparks? 

Yes 

No 

Don't  know 

Refused 

[If  yes  to  either  Q.20  or  Q.21,  continue 
with  32;  otherwise,  go  to  Q.33.] 

32.  Do  operators  of  resistance  welding 
or  brazing  equipment  wear  safety 
glasses  or  other  protective  eyewear? 
Yes 

No 

Don't  know 

Refused 

33.  Are  cautionary  labels  warning  of 
welding  hazards  placed  on  containers  of 
welding  materials  and  major  pieces  of 
welding  equipment? 

Yes 

No 

Don't  know 

Refused 

34.  Firms  like  yours  sometimes  use 
special  engineering  features  to  reduce 
hazards  to  employees  from  welding 
operations.  Do  you  use  welding  screens 
or  cutrains  for  this  purpose? 

Yes 

No 

Don't  know 

Refused 

35.  Do  you  use  ventilation  systems  for 
this  purpose? 

Yes 

No    GO  TO  Q.48 

Don't  know    GO  TO  Q.48 

Refused    GO  TO  Q.48 

36.  Do  you  use  any  types  of  local 
ventilation  methods  such  as  canopy 
hoods  to  control  for  fumes  or  gases 
generated  during  welding  operations? 

Yes 

No    GO  TO  Q.44 

Don't  know    GO  TO  Q.44 

Refused     GO  TO  Q.44 

Do  the  local  ventilation  methods 
include  any  of  the  following?  Do  they 
include ? 

37.  enclosures 

38.  canopy  hoods 

39.  slotted  ventilation  hoods 

40.  flexible  hose  ventilation 

41.  tailpipe  exhaust  systems 

42.  downdraft  hoods 

43.  side  draft  hoods 
Yes 

No 
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Don't  know 

Refused 

Do  you  rely  on  any  of  the  following 
other  types  of  ventilation  to  control  for 
welding  fumes  and  gases? 

44.  roof  or  other  exhaust  fans 

45.  air  supply  fans 

46.  open  doors  and  windows 

47.  air  movements  by  thermal 

convection  currents 
Yes 
No 

Don't  know 
Refused 

48.  Are  there  any  other  engineering 
controls  used  to  protect  workers 
engaged  in  welding? 

Yes 

No    GO  TO  Q.50 

Don't  know    GO  TO  Q.50 

Refused    GO  TO  Q.50 

49.  What? 

50.  Do  you  perform  air  quality 
monitoring  in  conjunction  with  welding 
operations? 

Yes 

No 

Don't  know 

Refused 

51.  In  what  percentage  of  your 
production  welding  work,  must  the 
welder  wear  a  respirator? 
(Record  Number] 

Don't  know 
Refused 

52.  In  what  percentage  of  your 
maintenance  and  repair  welding  work, 
must  the  welder  wear  a  respirator? 

(Record  Number] 
Don't  know 
Refused 

53.  Do  noise  levels  associated  with 
welding  and  cutting  operations  exceed 
90  decibels? 

Yes 

No    GO  TO  Q.  55 

Don't  know    GO  TO  Q.  55 

Refused    GO  TO  Q.  55 

54.  Do  welding  operators  wear  hearing 
protection? 

Yes 

No 

Don't  know 

Refused 

55.  Axe  welding  operators  required  to 
manually  handle  materials  or  tools 
weighing  20  pounds  or  more  as  part  of 
their  normal  job  tasks? 

Yes 

No    GO  TO  Q.  56 

Don't  know    GO  TO  Q.  56 

Refused    GO  TO  Q.  56 

56.  Do  welding  operators  wear  safety 
shoes? 

Yes 


No 

Don't  know  -  . 

Refused 

[Note  to  Reviewer:  The  following 
questions  pertain  to  the  use  of  personal 
fall  protection  systems.  ] 

56a.  Do  employees  at  your  facility 
ever  work  at  heights  exceeding  four  feet 
without  the  protection  of  a  guard  rail  or 
similar  barrier? 

Yes 

No 

Don't  know    GO  TO  Q.  57 

Refused 

56b.  Do  employees  at  your  facility 
ever  use  personal  fall  protection 
systems? 

Yes 

No 

Don't  know    GO  TO  Q.  57 

Refused 

Do  these  systems  ever  include 
? 

56c.  body  belts  with  lanyard  and 
lifeline 

56d.  body  harness  with  lanyard  and 
lifeline 
Yes 
No 

Don't  know 
Refused 

56e.  Do  these  systems  involve  some 
type  of  personal  fall  protection  system 
other  than  body  belts  or  harnesses  with 
lanyards  and  lifelines? 

Yes 

No 

Don't  know    GO  TO  Q.  56g 

Refused 

56f.  What  type  of  system  is  that? 

How  many  employees  use  personal 

fall  protection  systems  for ? 

56g.  production  work  only 

56h.  maintenance  and  repair  work  only 

56i.  some  combination 

[Note  to  Reviewer:  The  following 
questions  are  asked  only  of  those  firms 
in  the  pulp  and  paper  industry  (SIC 
26XX).  The  questions  are  designed  to 
collect  information  relevant  to  an 
analysis  of  compliance  with  the  OSHA 
pulp  and  paper  industry  standard.  This 
information  will  supplement  that 
collected  from  pulp  paper  firms  in  the 
other  sections  of  the  questionnaire.] 

(If  SIC  26XX.  continue;  otherwise,  go 
to  Q.  75.] 

57.  Do  belt  conveyers  in  your  facility 
have  emergency  stop  buttons  located  at 
each  employee  work  station? 
No  belt  conveyers 
Yes 
No 

Don't  know 
Refused 


58.  Are  all  mobile  cranes  used  in  your 
facility  equipped  with  a  device  to 
prevent  the  boom  from  snapping  back 
over  the  cab  in  the  event  of  a  cable 
failure? 

No  mobile  cranes 

Yes 

No 

Don't  know 

Refused 

59.  Do  any  of  your  operations  require 
employees  to  work  above  water? 

Yes 

No    GO  TO  Q.  61 

Don't  know    GO  TO  Q.  61 

Refused    GO  TO  Q.  61 

60.  Are  such  employees  provided  with 
either  personal  flotation  devices  or 
protective  barriers  and  safety  belts  and 
lifeline? 

Yes 

No 

Don't  know 

Refused 

61.  Do  you  operate  chippers  at  your 
facility? 

Yes 

No    GO  TO  Q.  64 

Don't  know    GO  TO  Q.  64 

Refused    GO  TO  Q.  64 

62.  Are  chipper  spouts  enclosed  by  a 
barrier  42  inches  or  higher? 

Yes 

No 

Don't  know 

Refused 

63.  Do  chipper  operators  wear  a  safety 
belt  or  harness  and  life  line? 

Yes 

No 

Don't  know  ' 

Refused 

64.  Does  your  facility  engage  in 
chemical  pulpmaking  utilizing  liquid 
sulfur? 

Yes 

No    GO  TO  Q.  70 

Don't  know    GO  TO  Q.  70 

Refused    GO  TO  Q.  70 

65.  Does  your  facility  have  written 
procedures  for  handling  and  storing 
liquid  sulfur? 

Yes 

No 

Don't  know 

Refused 

66.  Are  employees  trained  in  the 
hazards  associated  with  chemical  spills 
of  liquid  sulfur? 

Yes 

No 

Don't  know 

Refused 
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67.  Are  employees  trained  in 
appropriate  first  aid  practices  to  be 
followed  in  the  event  of  a  spill? 
Yes 

No 

Don't  know 

Refused 

68.  How  many  employees  are 
assigned  to  sulfur  tank  cars  for  initial 
unloading  operations? 

[Record  Number) 
Don't  know 
Refused 

69.  Does  your  facility  have  a  venting 
system  used  in  unloading  of  sulfur  tank 
cars? 

Yes 

No 

Don't  know 

Refused 

70.  Does  your  facility  engage  in 
pulpmaking  operations  that  utilize 
furnaces  and/or  boilers? 

Yes 

No    GO  TO  Q.  72 

Don't  know    GO  TO  Q.  72 

Refused    GO  TO  Q.  72 

71.  Are  employees  working  in 
recovery  furnace  operations  treined  in 
normal  and  emergency  shutdown 
procedures? 

Yes 

No 

Don't  know 

Refused 

72.  Do  you  engage  in  a  bleaching 
process  as  part  of  your  operation  that 
requires  the  generation  of  chlorine 
dioxide? 

Yes 

No    GO  TO  Q.  75 

Don't  know    GO  TO  Q.  75 

Refused    GO  TO  Q.  75 

73.  Does  your  facility  have  written 
safety  procedures  for  the  operation  and 
maintenance  of  chlorine  dioxide 
generating  and  other  associated 
equipment? 

Yes 

No     GO  TO  Q.  75 

Don't  know     GO  TO  Q.  75 

Refused    GO  TO  Q.  75 

74.  Are  personnel  who  work  on  this 
equipment  trained  in  these  procedures? 
Yes 

No 

Don't  know 

Refused 

(Note  to  Reviewer:  In  the  following 
section  respondents  are  screened  for 
processes  occurring  at  their  facility.  The 
interviewer  will  prompt  the  respondent 
with  2  or  3  processes  commonly  present 
in  that  industry.  The  respondent  will 
then  be  asked  to  list  other  processes 


which  are  present.  These  will 
immediately  be  coded  and  entered  by 
the  interviewer  from  a  master  list  of 
processes.  Interviewers  will  also  have  a 
list  of  hazards  associated  with  each 
process.] 

I'm  going  to  read  a  list  of  processes 
that  many  firms  engaged  in  your  type  of 
business  often  perform,  exclusive  of 
welding,  which  we  have  just  discussed. 
I'd  like  you  to  tell  me  which,  if  any,  of 
these  processes  are  performed  at  your 
location.  Do  you  perform ? 

75.  Process  A 

76.  Process  B 

77.  Process  C 

78.  Process  D 

79.  Process  E 

80.  Process  F 

81.  Process  G 

82.  Process  H 

83.  Process  I 

84.  Process  J 

85.  Process  K 

86.  Process  L 

Are  there  any  other  processes 
performed  that  I  did  not  mention? 
(Enter  Each  Process  Number) 
No  processes 
Other  process  1 
Other  process  2 
Other  process  3 
Other  process  4 
Other  process  5 
Other  process  6 
No  more  processes 

87.  [Record  Verbatim  Other  Process  1) 

88.  [Record  Verbatim  Other  Process  2] 

89.  [Record  Verbatim  Other  Process  3] 

90.  [Record  Verbatim  Other  Process  4] 

91.  [Record  Verbatim  Other  Process  5| 

92.  [Record  Verbatim  Other  Process  6) 

[If  no  processes  listed,  terminate 
interview.] 

[Note  to  Interviewer  USE  THE 
RANDOM  SELECTION  PROCESSES  TO 
IDENTIFY  THE  SIX  PROCESSES  FOR 
QUESTIONING  IN  THE  FOLLOWING 
SECTION.) 

[Note  to  Reviewer:  In  this  section  the 
respondent  is  asked  a  series  of 
questions  about  the  presence  of 
engineering  controls  and  associated  PPE 
use  for  each  process  coded  in  the 
process  screener.  Engineering  controls 
and  PPE  use  for  hazards  not  associated 
with  the  process  will  not  be  included  in 
the  questions.  The  interviewer  will  be 
supplied  with  a  master  list  identifying 
the  engineering  controls  that  are 
appropriate  for  each  process.  The 
completed  list  of  possible  questions  on 
engineering  controls  in  presented 
below.) 

Now  I'm  going  to  review  with  you 
those  processes  which  you  previously 
indicated  were  performed  at  your 
facility.  I  have  a  series  of  questions  to 


ask  about  each  process.  The  first 

process  is 

[Note  to  Interviewer:  For  each 
process,  key  in  the  Response  from  the 
process  helps  list  for  each  of  the 

following:  Is of  concern  in 

this  process?) 

A.  hazards  from  airborne  materials, 
including  dust 

B.  noise 

C.  potential  for  falling  objects  or 
materials 

D.  potential  for  flying  materials  such  as 
particles  and  chips 

E.  potential  for  dropping  equipment  or 
materials  that  might  injure  a  worker 

F.  hazards  from  handling  sharp  objects 
or  heated  materials 

G.  hazards  from  chemicals 

93.  How  many  workers  at  this  location 
directly  participate  in  this  process? 
[Enter  Number) 

Yes 

Don't  know 

Refused 

94.  Do  you  use  ventilation  systems  to 
reduce  the  level  of  airborne 
contaminants? 

Yes     GO  TO  Q.  67 

No 

Don't  know 

Refused 

95.  Do  you  use  any  types  of  local 
ventilation  methods? 

Yes 

No    GO  TO  Q.  103 

Don't  know    GO  TO  Q.  103 

Refused     GO  TO  Q.  103 

Do  the  local  ventilation  methods 
include  any  of  the  following: 

96.  enclosures 

97.  canopy  hoods 

98.  slotted  ventilation  hoods 

99.  flexible  hose  ventilation 

100.  tailpipe  exhaust  systems 

101.  downdraft  hoods 

102.  side  draft  hoods 
Yes 

No 

Don't  know 
Refused 

Do  you  rely  on  any  of  the  following 
other  types  of  ventilation? 

103.  roof  or  other  exhaust  fans 

104.  air  supply  fans 

105.  open  doors  and  windows 

106.  air  movements  by  thermal 
convection  currents 

Yes 

No 

Don't  know 

Refused 

107.  Of  those  performing  this  process, 
how  many  use  respirators  when  engaged 
in  their  normal  job  tasks? 
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(Enter  Number] 
Don't  know 
Refused 

108.  Do  noise  levels  around  this 
process  exceed  90  decibels? 

Yes 

No    GO  TO  Q.  119 

Don't  know    GO  TO  Q.  119 

Refused    GO  TO  Q.  119 

109.  Have  you  installed  noise  control 
systems? 

Yes 

No    GO  TO  Q.  116 
Don't  know    GO  TO  Q.  116 
Refused    GO  TO  Q.  116 
Do  you  use: 

110.  mufflers  or  baffles  on  or  in 
equipment 

111.  acoustical  surface  treatment  of 
equipment  for  noise  control 

112.  acoustical  treatment  of  process 
areas  and  rooms 

113.  noise  control  enclosures  around 
equipment 

114.  noise  control  enclosures  around 
workers 

115.  relocation  of  worker  station  relative 
to  noise  sources 

Yes 

No 

Don't  know 

Refused 

116.  Do  you  use  any  other  type  of 
noise  control? 

Yes 

No    GO  TO  Q.  118 

Don't  know    GO  TO  Q.  118 

Refused    GO  TO  Q.  118 

117.  What? 

118.  Of  those  performing  this  process, 
how  many  use  noise  protection  when 
engaged  in  their  normal  job  tasks? 
(Enter  Number] 

Don't  know 
Refused 

In  this  process  do  you  use  any  of  the 
following  to  prevent  hazards  of  falling 
objects? 

119.  overhead  grates  or  bars  above 
workstations 

120.  overhead  netting  or  screens 

121.  toeboards  at  edge  of  open-sided 
overhead  walkways,  platforms  and 
floors. 

Ym 

No 

Don't  know 

Refused 

122.  Do  you  use  any  other  type  of 
controls  to  guard  against  falling  objects? 

Yes 

No    GOTOQ.124 

Don't  know    GO  TO  Q.124 

Refused    GOTOQ.124 

123.  What? 


124.  Of  those  performing  this  process, 
how  many  use  hard  hats  when  engaged 
in  their  normal  job  tasks? 
(Enter  Number] 
Don't  know 
Refused 

Do  you  use  any  of  the  following 
physical  barriers  to  limit  eye  and  face 
hazards  from  equipment  or  materials  in 
this  process? 

125.  equipment  enclosures 

126.  operator  booths  or  enclosures 

127.  equipment  shields 

128.  equipment  hoods 

129.  screens  around  equipment  or 
production  areas 

Yes 

No 

Don't  know 

Refused 

130.  Do  you  use  any  other  physical 
barriers  to  limit  eye  and  face  hazards 
from  equipment  or  materials? 

Yes 

No    GO  TO  Q.  132 

Don't  know    GO  TO  Q.  132 

Refused    GO  TO  Q.  132 

131.  What? 

132.  Of  those  performing  this  process, 
how  many  use  safety  goggles  or  glasses 
when  engaged  in  their  normal  job  tasks? 
(Enter  Number] 

Don't  know 
Refused 

133.  Of  the  safety  glasses  worn,  how 
many  are  equipped  with  side  shields? 
(Enter  Number] 

Don't  know 
Refused 

134.  Of  those  performing  this  process, 
how  many  use  face  shields  or  welding 
helmets? 

(Enter  Number] 
Don't  know 
Refused 

135.  Of  those  performing  this  process, 
how  many  use  tinted  eyeglasses  or 
tinted  face  shields? 

(Enter  Number] 
Don't  know 
Refused 

136.  In  this  process  is  there  a  need  for 
employees  to  manually  handle  objects 
or  tools  weighing  20  pounds  or  more? 

Yes 

No    GO  TO  Q.144 

Don't  know    GO  TO  Q.144 

Refused    GO  TO  Q.144 

In  this  process  do  you  use  any  of  the 
following  automated  material  handling 
systems  to  reduce  manual  lifting  and 
carrying  of  materials  end  equipment? 

137.  fork  lifts 

138.  conveyers 

139.  motorized  hand  carts 


140.  manual  hand  carts 

141.  pallet  jacks 
Yes 

No 

Don't  know 

Refused 

142.  Of  those  performing  this  process, 
how  many  use  safety  shoes  without 
metatarsal  guards  when  engaged  in  their 
normal  job  tasks? 

(Enter  Number] 
Don't  know 
Refused 

143.  Of  those  performing  this  process, 
how  many  use  safety  shoes  with 
metatarsal  guards  when  engaged  in  their 
normal  job  tasks? 

[Enter  Number] 
Don't  know 
Refused 

144.  In  this  process  are  employees 
required  to  handle  sharp,  abrasive,  or 
heated  materials? 

Yes 

No    GOTOQ.147 

Don't  know    GOTOQ.147 

Refused    GO  TO  Q.147 

145.  Do  you  use  equipment  or 
technologies  that  facilitate  worker 
handling  of  sharp,  abrasive  or  heated 
materials? 

Yes 

No. 

Don't  know 

Refused 

146.  Of  those  performing  this  process, 
how  many  use  gloves  when  engaged  in 
their  normal  job  tasks? 

(Enter  Number] 
Don't  know 
Refused 

In  this  process  do  you  use  any  of  the 
following  automated  chemical  handling 
equipment  or  physical  barriers? 

147.  automated  dispensing  systems. 

148.  automated  chemical  mixing  systems 

149.  automated  hopper  filing  systems. 

150.  enclosed  bulk-handling  chemical 
delivery  systems 

151.  chemical  splash  barriers 
Yes 

Do  Don't  know 
Refused. 

152.  Do  you  use  any  other  automated 
chemical  handling  equipment  or 
physical  barriers  to  protect  workers? 

Yes 

No    GOTOQ.154 

Don't  know    GO  TO  Q.154 

Refused    GOTOQ.154 

153.  What? 

154.  Of  these  performing  this  process, 
how  many  employees  wear  chemical 
splash  goggles  when  engaged  in  their 
normal  job  tasks? 
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[Enter  Number] 
Don't  know 
Refused 

155.  Of  those  performing  this  process, 
how  many  wear  aprons  when  engaged 
in  their  normal  job  tasks? 

[Enter  Number] 
Don't  know 
Refused 

156.  Of  those  performing  this  process, 
how  many  wear  rubber  or  other  boots 
other  than  safety  shoes  when  engaged  in 
their  normal  job  tasks? 

[Enter  Number] 
Don't  know 
Refused 

157.  Of  those  performing  this  process, 
how  many  wear  protective  suits  or  other 
types  of  protective  clothing  when 
engaged  in  their  normal  job  tasks? 
[Enter  Number] 

Don't  know 
Refused 

GO  to  Q.93  and  repeat  for  each 
process  reported. 

[Note  to  reviewer  This  section  covers 
basis  safety  policy  issues  relevant  to 
PPE  use.] 

158.  Does  your  company  have  rules 
about  the  use  of  personal  protective 
equipment  at  this  facility? 

Yes 

No 

Don't  know 

Refused. 

You've  described  to  me  already  use  of 
personal  protective  equipment  in  certain 
processes.  I'd  like  to  know,  however, 
about  overall  use  of  the  equipment 
throughout  your  establishment  You  may 
have  already  given  me  some  of  this 
information  but  I  need  to  confirm  it  with 
you.  How  many  workers  in  all  in  your 
establishment  wear 

159.  Goggles 

160.  Safety  glasses  with  side  shields 

161.  Safety  glasses  without  side  shields 

162.  Faceshields  or  welding  helmets 

163.  Tinted  eyeglasses  or  faceshields 

164.  Hard  hats 

165.  Safety  shoes  without  metatarsal 
guards 

166.  Safety  shoes  with  metatarsal  guards 

167.  Chemical  splash  goggles 

168.  Respirators 

169.  Aprons 

170.  Protective  suits  or  other  porotective 
clothing 

171.  Rubber  or  other  boots  other  than 
safety  shoes 

172.  Noise  protection  ear  inserts  or 
earmuff 

172a.  Personal  fall  protection  system 

with  a  body  belt 
172b.  Personal  fall  protection  system 

with  a  body  harness 
[Record  Number] 


Don't  know 
Refused 

173.  Have  you  ever  performed  an 
assessment  of  the  hazards  in  your 
workplace  to  determine  whether  your 
PPE  pohcies  are  adequate? 

Yes 

No 

Don't  know 

Refused 

174.  Have  employees  been  trained  in 
the  recognition  of  hazards  specific  to  the 
process  in  which  they  are  engaged? 

Yes 

No     GO  TO  Q.176 

Don't  know    GO  TO  Q.176 

Refused    GO  TO  Q.176 

175.  Does  this  training  encompass  use 
of  personal  protective  equipment  for 
hazards  associated  with  each  process? 
Yes 

No 

Don't  know 

Refuse 

176.  What  percentage  of  workers  who 
wear  personal  protective  equipment 
have  not  been  trained  in  its  use? 

[Enter  Percent] 
Don't  know 
Refuse 

176a.  Do  employees  receive  training  in 
the  use  of  personal  fall  protection 
systems? 
Yes 

No     GOTOQ.179 
Don't  know    GO  TO  Q.179 
Refused    GO  TO  Q.179 

176b.  Is  the  training  program  for  the 
use  of  fall  protection  systems 
documented  in  written  form? 

Yes 

No 

Don't  know 

Refused 

Does  the  training  program  for  fall 
protection  involve ? 

176c.  formal  classroom  training 
176d.  on-the-job  training 

Yes 

No 

Don't  know 

Refused 

176e.  What  percentage  of  employees 
who  use  fall  protection  systems  have 
received  training  in  its  use? 
Yes 
No 

Don't  know 
Refuse 

177.  Do  employees  who  wear  personal 
protective  equipment  receive  refresher 
training  in  its  use? 

Yes.  all  employees 
Some  employees 
Few  employees 


No     GO  TO  Q.179 

Don't  Know    GO  TO  Q.179 

Refused    GO  TO  Q.179 

178.  How  often  is  such  refresher 
training  provided? 

At  least  one  per  year 

Less  frequently  than  once  per  year 

No  formal  schedule 

Don't  know 

Refused 

178a.  Do  employees  receive  refresher 
training  in  the  use  of  fall  protection 
systems? 

Yes,  all  employees 
Some  employees 
Few  employees 
No     GOTOQ.179 
Don't  Know    GO  TO  Q.179 
Refused    GO  TO  Q.179 

178b.  How  often  is  such  refresher 
training  provided? 
At  least  one  per  year 
Less  frequently  than  once  per  year 
No  formal  schedule 
Don't  know 
Refused 

Are  any  of  the  following  part  of  your 
regular  company  operations  or  policies? 

179.  safety  incentive  programs 

180.  safety  inspections  to  evaluate 
employee  use  of  PPE 

181.  safety  records  used  in  performance 
evaluations  for  supervisors  or 
management 

182.  disciplinary  actions  taken  for 
employee's  failure  to  use  personal 
protective  equipment 

Yes 

No 

Don't  know 

Refused 

183.  Is  your  company  in  the  State 
Worker  Compensation  program,  or  are 
you  self-insured? 

State  Worker's  Compensation 

Self-insured 

Don't  know 

Refused 

184.  Has  your  company  ever  done  any 
analysis  of  accidents  beyond  keeping 
the  accident  log  (i.e.  the  Form  200) 
required  by  OSHA? 

Yes 

No 

Don't  know 

Refused 

185.  Did  the  company  reevaluate  its 
personal  protective  equipment  policies 
the  last  time  there  was  a  major  process 
change  made  in  the  facility? 

Yes 

No 

No  process  changes 

Don't  know 

Refused 
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[Note  to  Reviewer  In  this  section 
respondents  are  asked  about  speciflc 
PPE  procedures  that  are  required  for  full 
compliance  with  the  OSHA  PPE 
standard.] 

186.  Do  employees  ever  independently 
select  and  supply  their  own  personal 
protective  equipment,  without  guidance 
from  the  company? 

Yes 

No    GOTOQ.188 

Don't  know    GO  TO  Q.188 

Refused    GO  TO  Q.188 

187.  Is  employee-provided  personal 
protective  equipment  checked  over  and 
approved  by  a  foreman  or  safety  official 
before  it  is  used  on  the  job? 

Yes 

No 

Don't  know 

Refused 

188.  Are  employees  ever  issued 
previously-used  hard  hats? 

Yes 

No    GO  TO  Q.  193 

Don't  know    GO  TO  Q.193 

Refused    GO  TO  Q.193 

189.  Please  estimate  how  many  hard 
hats  are  reissued  monthly? 

[Enter  Number] 
Don't  Know 
Refused 

Before  hard  hats  are  re-issued,  are 
they: 

190.  inspected  for  damage  and  repaired 

191.  cleaned 

192.  disinfected 
Yei 

No 

Don't  know 

Refused 

193.  Are  employees  ever  issued 
previously-used  eye  and  face  protective 
equipment? 

Yes 

No    GO  TO  Q.  198 

Don't  know    GO  TO  Q.198 

Refused    GO  TO  Q.198 

194.  Please  estimate  how  many 
protective  eyeglasses,  goggles,  or  face 
shields  are  reissued  monthly? 
[Enter  Number] 

Don't  Know 
Refused 

Before  protective  eyewear  or 
faceshields  are  re-issued,  are  they: 

205.  inspected  for  damage  and  repaired 

206.  cleaned 

207.  disinfected 
Yes 

No 

Don't  know 
Refused 

198.  Does  your  firm  provide  eyeglass 
cleaning  stations  or  other  means  to  help 


employees  keep  their  safety  eyewear 
clean? 

Yes 

No 

Don't  know 

Refused 

199.  Are  employees  ever  issued 
previously-used  respirators? 
Yes 

No    GO  TO  Q.  204 

Don't  know    GO  TO  Q.204 

Refused    GO  TO  Q.204 

200.  Please  estimate  how  many 
respirators  are  reissued  monthly? 
[Enter  Number] 

Don't  Know 
Refused 

Before  respirators  are  re-issued,  are 
they: 

195.  inspected  for  damage  and  repaired 

196.  cleaned 

197.  disinfected 
Yes 

No 

Don't  know 

Refused 

208.  Does  the  company  have  any 
policies  or  procedures  which  ensure  that 
damaged  or  defective  personal 
protective  equipment  is  not  used? 

Yes 

No 

Don't  know 

Refused 

208a.  Are  lanyards,  lifelines,  body 
belts,  harnesses,  and  other  components 
of  personal  fall  protection  systems 
inspected  for  damage  and  repairs  before 
issue? 
Yes 
No 

Don't  know 
Refused 

209.  Do  employees  contribute  to  the 
purchase  of  any  personal  protective 
equipment? 

Yes 

No  ^ 

Don't  know 

Refused 

210.  Have  you  had  any  occupational 
injuries  or  illnesses  within  the  past  two 
years? 

Yes 

No    Terminate 

Don't  know    Terminate 

Refused    Terminate 

211.  How  many  occupational  injuries 
have  occurred? 

[If  none,  go  to  Q.213.] 

212.  Of  the occupational 

injuries,  how  many  resulted  in  the  loss 
of  one  or  more  workdays? 

213.  How  many  work  related  illnesses 
have  occurred? 


[If  none,  go  to  Q.215.] 

214.  Of  the occupational 

related  illnesses,  how  many  resulted  in 
the  loss  of  one  or  more  workdays? 

215.  Would  you  please  send  us  the 
OSHA  Form  200  accident  log  and  the    . 
OSHA  Form  101  or  any  equivalent  form 
you  are  using? 

Yes    Give  Mailing  Instructions 
No 

Thank  the  respondent  for  his 
assistance  and  terminate  interview. 

[PR  Doc.  88-16878  Filed  7-27-«8;  8:45  am] 

BILUNG  COOE  4S10-2fr-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection  Under 
OMB  Review 

agency:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
date:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  August  29, 1988. 
ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant. 
National  Endowment  for  the 
Humanities.  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506, 
202/786-0233  and  Jim  Houser.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  3208,  Washington,  DC 
20503,  202/395-6880. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  Foreman,  Management 
Assistant,  National  Endowment  for  the 
Humanities.  Administrative  Services 
Office.  Room  202. 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 
202/786-0233.  from  whom  copies  of 
forms  and  supporting  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  the  form  will 
be  used  for,  (6)  an  estimate  of  the 
number  of  responses;  (7J  an  estimate  of 
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the  number  of  hours  needed  to  fill  out 
the  form.  None  of  these  entries  are 
subject  to  44  U.S.C.  3504(h). 

Category:  Extension. 

Title:  Division  of  State  Programs; 
Guidelines  for  Biennial  Proposals. 

Form  Number  3136-0080. 

Frequency  of  Collection:  Biennially. 

Respondents:  State  humanities 
councils  applying  for  funding. 

Use:  Application  for  benefits  by  state 
humanities  councils  to  be  regranted  to 
nonprofit  groups  and  organizations  in 
their  states  to  make  focused,  coherent 
humanities  education  possible  in  places 
and  by  methods  that  are  appropriate  to 
adults.  Information  will  be  used  by 
reviewers,  panelists,  and  the 
Endowment's  chairman  to  determine 
eligibility  for  funding. 

Estimated  Number  of  Respondents: 
26-28. 

Frequency  of  Response:  Biennially. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  116  hours  per 
respondent  or  3,018-3,248  total  hours  for 
all  respondents. 

Estimated  Total  Annual  Reoorting 
and  Recording  Burden:  8,104-8.336. 
Susan  Metts, 

Assistant  Chairman  for  Administration. 
[FR  Doc.  88-17006  Filed  7-27-68;  8;45  am) 

BILUNG  CODE  7S36-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval; 
Termination  for  Multiemployer  Plans 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  OMB 

approval  of  extension. 

summary:  The  Pension  Benefit 
Guaranty  Corporation  has  requested 
approval  by  the  Office  of  Management 
and  Budget  for  an  extension  of  the 
expiration  date  of  a  currently  approved 
information  collection  requirement 
(1212-0020)  without  any  change  in  the 
substance  or  in  the  method  of  collection. 
The  information  collection  is  contained 
in  PBGC's  regulation  on  Notice  of 
Termination  for  Multiemployer  Plans.  29 
CFR  Part  2673.  This  notice  advises  the 
public  of  the  PBGC's  request  for  OMB 
approval  of  this  extension. 
addresses:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  the  Pension  Benefit  Guaranty 
Corporation.  3208  New  Executive  Office 
Building,  Washington.  DC  20503.  The 
request  for  extension  will  be  available 
for  public  inspection  at  the  PBGC 


Communications  and  Public  Affairs 
Department.  Suite  7100.  2020  K  Street. 
NW..  Washington.  DC  20006.  between 
the  hours  of  9:00  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Foster,  Attorney,  Office  of  the 
General  Counsel,  (22500).  2020  K  Street, 
NW.,  Washington,  DC  20006:  telephone 
202-778-8850  (202-778-8859  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  The 

PBGC  is  requesting  that  the  Office  of 
Management  and  Budget  extend  for 
three  years  the  approval  of  the 
information  collection  requirement 
contained  in  the  PBGC's  regulation  on 
Notice  of  Termination  for  Multiemployer 
Plans,  29  CFR  Part  2673.  The  regulation 
applies  only  to  plan  sponsors  of 
terminated  multiemployer  pension  plans 
covered  by  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA").  Section 
404lA(f)(2)  of  ERISA  gives  the  PBGC 
authority  to  prescribe  reporting 
requirements  for  terminated  plans. 
These  reporting  requirements  are 
necessary  to  protect  the  interests  of  plan 
participants  and  beneficiaries  and  of  the 
PBGC. 

The  regulation  provides  that  a  Notice 
of  Termination  shall  be  filed  with  the 
PBGC  by  a  multiemployer  plan  when  the 
plan  has  terminated  either  by  plan 
amendment  or  by  mass  withdrawal.  The 
regulation  requires  that  such  a  plan  must 
provide  the  PBGC  with  basic 
information,  such  as  the  plan  identity, 
the  date  of  termination,  and  the  plan's 
most  recent  Form  5500.  In  addition,  a 
plan  that  has  terminated  by  mass 
withdrawal  must  supply  certain 
financial  information.  This  information 
enables  the  PBGC  to  assess  the 
likelihood  of  benefit  reductions  or 
suspensions  under  a  terminated  plan 
and  the  need  for  PBGC  financial 
assistance  to  the  plan.  More  information 
is  required  with  respect  to  mass 
withdrawal  terminations  because  the 
risk  of  plan  insolvency  is  greater  in 
these  cases. 

Based  on  its  experience  since  this 
regulation  was  promulgated,  the  PBGC 
estimates  that  it  will  receive  20  requests 
annually.  The  PBGC  estimates  that  16  of 
these  notices  will  be  from  plans  that 
have  terminated  by  plan  amendment, 
with  each  notice  requiring  two  hours  of 
preparation,  and  that  four  of  these 
notices  will  be  from  plans  that  have 
terminated  by  mass  withdrawal,  with 
each  notice  requiring  14.5  hours  of 
preparation.  Thus,  the  total  estimated 
annual  burden  on  the  public  is  90  hours. 


Issued  in  Washington,  DC.  on  this  2Sth  day 
of  July  1988. 
Kathleen  P.  Utgoff. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  88-17069  Filed  7-27-88;  8:45  am) 
BILUNG  CODE  770»-01-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34-25936;  File  No.  SR-C80E- 
88-131 

Self  Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Notice  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change 

On  June  29, 1988,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange"),  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  '  and  Rule  19b-4 
thereunder  *,  a  proposed  rule  change  to 
permit  stop  and  stop  limit  orders  in  all 
exchange  traded  options  to  be  elected 
when  the  quoted  bid  or  offer  for  the 
option  reaches  the  stop  or  stop  Umit 
price,  in  addition  to  being  elected  when 
a  transaction  in  the  security  occurs  at 
the  appropriate  stop  or  stop  limit  price. 

The  proposed  rule  change  amends 
CBOE  Rule  6.53  which  defines  different 
types  of  Exchange  orders,  the  Exchange 
proposes  that  stop  and  stop  limit  orders 
for  all  option  contracts  be  activated 
when  the  market  in  the  option  series,  as 
reflected  in  the  quotation,  reaches  the 
investor's  stop  price.  Current  stop  and 
stop  limit  orders  for  index  option 
contracts,  but  not  equity  options,  are 
handled  in  this  manner.  For  example,  a 
stop  order  to  buy  an  index  option 
becomes  a  market  order  when  either  the 
option  contract  is  bid  at  or  above  the 
stop  price  or  when  the  option  contract 
trades  at  or  above  the  stop  order.  For 
equity  options  however,  a  stop  order  to 
buy  (or  sell)  only  becomes  a  market 
order  when  the  option  contract  trades  at 
or  above  (or  below)  the  stop  price.  The 
same  is  tnie  for  individual  equity 
options  stop  limit  orders.  A  stop  limit 
order  to  buy  an  equity  option  becomes  a 
hmit  order  only  when  the  option 
contract  trades  at  or  above  the  stop  limit 
price. 

The  Exchange  believes  the  rule 
change  will  minimize  investor  confusion 
arising  from  the  disparate  handling  of 
index  and  equity  option  stop  and  stop 


'  15  U.S.C.  78s(b)(l)  (1982). 
»  17  CFR  240.19b-4  (1985) 
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limit  orders.  Additionally,  the  Exchange 
believes  that  this  rule  change  will  more 
accurately  achieve  the  objectives  of 
customers  who  use  stop  and  stop  limit 
orders.  Currently,  if  no  transaction 
occurs  in  a  equity  option  at  a  customer's 
stop  price  or  at  a  price  that  penetrates 
the  stop  price,  then  the  stop  order  is 
never  activated.  This  situation  can  be 
particular  problematic  in  inactive  equity 
option  series,  such  as  those  series  that 
are  deep  in-or  out-of-the-money.  More 
specifically,  the  options  quotations  in 
these  series  may  move  substantially, 
based  upon  changes  in  the  value  of  the 
underlying  security,  without  any  options 
transaction  occurring.  In  this  case,  the 
investor's  order  is  never  activated  and 
his  goal  of  protection  against  adverse 
price  movements  in  the  option  is 
defeated. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  ^  and  the  rules 
and  regulations  thereunder.  The 
Commission  notes  that  other  Exchanges 
have  adopted  similar  rules  *  and  the 
Commission  believes  the  proposed  rule 
chnge  will  serve  to  reduce  investor 
confusion  by  promoting  uniformity 
within  CBOE  as  well  as  among  option 
exchanges.  Additionally,  the 
Commission  believes  the  rule  change 
enhances  further  the  utility  of  stop  and 
stop  limit  orders  for  investors  that  use 
options.  The  Commission  believes  also 
that  the  investor's  interest,  as  well  as 
the  interest  of  a  fair  and  orderly  market, 
is  protected  through  the  separation  of 
floor  broker  and  market  maker  function 
of  the  Exchange.  This  division  assures 
that  market  makers  do  not  have 
knowledge  of  such  stop  or  stop  limit 
orders  when  establishing  their  bids  and 
offers. 

The  CBOE  has  requested  accelerated 
approval  of  the  proposed  rule  change 
because  the  election  of  stop  and  stop 
limit  orders  on  bids  and  offers  is 
allowed  dt  other  exchanges, 
implementation  will  enable  investors  to 
enjoy  a  consistent  practice  in  all  CBOE 
traded  options,  and  immediate 
implementation  will  protect  current 
equity  options  stop  and  stop  limit 
orders.  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  the  proposal  in  the 
Federal  Register  in  that  the  Commission 


previously  approved  substantially 
identical  proposals  by  other  Exchanges 
and  has  not  received  any  adverse 
comments  on  those  rule  changes,*  and 
that  implementation  will  reduce  investor 
confusion. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  18, 1988. 

//  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Dated:  July  22. 1988. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  88-17002  Filed  7-27-88:  8:45  am] 

BILLING  CODE  M10-01-M 


(Release  No.  34-25937;  File  No.  SR-NASD- 
68-28] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  Section  1(d).  Part  VI, 
Schedule  D  to  the  NASD  By-Laws 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l)  notice  is  hereby  given 
that  on  July  1, 1988,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 


'U.S.C.  78f  (1982). 

*  See  American  Stock  Exchange  Inc.  Rule  9S0(f). 
New  York  Stock  Exchange  Inc.  Rule  750(h). 
Philadelphia  Stock  Exchange  Rule  1066(c)(3). 


'  See  Securities  Exchange  Act  Release  No.  22240 
(Jiily  15. 1985)  50  FR  29776.  Securities  Exchange  act 
Releases  No.  22495  (October  2. 1985)  50  FR  41082 
and  Securities  Exchange  act  Release  No.  23473  (July 
28. 1986)  51  FR  27621. 

•  15  U.S.C.  78s(b)(2)  (1982). 
'  17  CFR  200.30-3(a)(12)  (1986). 


Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
section  1(d).  Part  VI,  Schedule  D  to  the 
NASD  By-Laws  to  provide  that  a  market 
maker  ii.  '.he  National  Association  of 
Securities  Dealers  Automated 
Quotations  ("NASDAQ")  System  may 
become  registered  in  an  issue  included 
in  the  NASDAQ  System  immediately 
after  the  request  to  register  in  the 
system  is  entered  by  the  market  maker. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Commission  recently  approved 
amendments  to  the  Rules  of  Practice  and 
Procedures  for  the  NASD's  Small  Order 
Execution  System  ("SOES")  and  to 
Schedule  D  to  the  NASD  By-Laws  (the 
"SOES  amendments").*  The  SOES 
amendments  significantly  alter  the 
obligation  of  NASDAQ  market  makers, 
and,  in  pertinent  part,  make 
participation  in  SOES  mandatory  for  all 
market  makers  in  NASDAQ  National 
Market  System  ("NASDAQ/.NMS") 
securities.  The  SOES  amendments 
became  effective  on  June  30, 1988. 

Subsequent  to  filing  the  SOES 
amendments,  the  NASD  Board  of 
Governors  reviewed  a  series  of  potential 
issues  that  may  be  of  concern  after  the 
SOES  amendments  became  effective. 
Because  the  SOES  amendments  not  only 
make  participation  in  SOES  mandatory 
for  all  market  makers  trading  NASDAQ/ 


'  See  File  No.  SR-NASD-88-1.  Securities 
Exchange  Act  Release  No.  25791  (|une  9. 1988). 
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NMS  securities,  but  also  impose  severe 
penalties  for  unexcused  withdrawals 
from  the  NASDAQ  System,  the  Board 
determined  that  a  situation  may  arise 
where  trading  in  a  NASDAQ/NMS 
security  is  disrupted.  In  such  a  situation, 
the  Board  concluded  it  may  be 
necessary  for  the  NASD  to  seek  to 
register  new  market  makers  to  trade  on 
the  NASDAQ  System.  Currently, 
registration  as  a  NASDAQ  market 
maker  becomes  effective  on  the  second 
business  day  after  the  registration  is 
entered.  The  proposed  amendment 
permits  the  registration  of  market 
makers  in  the  NASDAQ  System  to 
become  effective  on  the  day  the 
registration  request  is  entered  into  the 
NASDAQ  terminal.  By  elminating  the 
current  two-day  delay  imposed  on 
market  makers  that  seek  to  become 
registered  in  an  issue  traded  on  the 
NASDAQ  System,  the  proposed 
amendment  facilitates  the  registration 
process,  permits  these  market  makers  to 
immediately  begin  issuing  quotes,  and 
may  ameliorate  potential  disruptions  in 
the  trading  of  NASDAQ/NMS  securities. 

The  proposed  rule  amendment  is 
consistent  with  section  15(A)(b){6)  under 
the  Act  which  mandates  that  the  rules  of 
a  national  securities  association  be 
designed  to  promote  just  and  equitable 
principles  of  trade  emd  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
because  the  proposed  rule  amendment 
will  result  in  the  elimination  of  the  two- 
day  delay  currently  in  effect  for  market 
makers  that  seek  to  register  in  the 
NASDAQ  System  and  the  amelioration 
of  potential  trading  disruptions  in  the 
NASDAQ  System. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  amendment  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  infurtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  changes,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  18, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a){12). 
lonathan  G.  Katz, 
Secretary. 

Dated:  |uly  22. 1988. 
|FR  Doc.  88-17003  Filed  7-27-88:  8:4.S  am) 

BILLING  CODE  M10-01-M 

(Release  No.  34-25861;  File  No.  SR-NSCC- 

87-12] 

Self-Regulatory  Organizations, 
National  Securities  Clearing  Corp. 
("NSCC"):  Order  Extending  Approval 
of  Proposed  Rule  Change  on  a 
Temporary  Basis 

On  October  15, 1987,  NSCC  filed  a 
proposed  rule  change  (File  No.  SR- 
NSCC-87-12)  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act ").  The  proposed  rule  change 
revises  NSCC's  rules  to  authorize  and 
establish  financial  and  operational 
standards  for  a  new  category  of  broker- 
dealer  membership,  whose  activities 
would  be  restricted  exclusively  to  the 


use  of  the  Fund/SERV  service.  The 
proposal  also  revises  NSCC's  rules 
concerning  Fund/SERV  clearing  fund 
contributions  and  allocating  losses  to 
that  fund  in  the  event  of  systems  losses 
or  member  default.  On  January  26, 1988, 
the  Commission  approved  the  proposed 
rule  change  on  a  temporary  basis  for 
three  months,  through  April  30, 1988.  On 
May  2, 1988,  the  Commission  extended 
the  approval  of  the  proposed  rule 
change  on  a  temporary  basis,  through 
June  30, 1988.  As  discussed  below,  the 
Commission  is  extending  its  approval  of 
the  proposed  rule  change  on  a 
temporary  basis,  through  September  30, 
1988. 

The  Commission,  in  its  January  26. 
1988,  temporary  approval  order,  asked 
NSCC  to  evaluate  the  benefits  accruing 
from  lower  Fund/SERV  clearing  fund 
contributions  and  limited  member 
assessments.  The  Commission  also 
asked  NSCC  to  monitor  member  Fund/ 
SERV  settlement  activity,  and  report  on 
the  risk  that  Fund/SERV  settlement 
debits  and  credits  could  not  be  reversed 
and  fully-collected  from  other  Fund/ 
SERV  system  users.  NSCC  has  asked  for 
an  extension  of  time  to  provide  the 
Commission  with  information  regarding 
the  benefits  and  risks  associated  with 
the  proposed  rule  change. 

In  its  January  26, 1988  Order,  the 
Commission  stated  it  preliminarily 
believes  that  the  proposed  rule  change  is 
consistent  with  the  Act  and, 
accordingly,  approved  the  proposed  rule 
change  on  a  temporary  basis.  The 
Commission,  however,  believes  that, 
before  granting  final  approval  of  the 
proposed  rule  change,  the  Commission 
needs  to  analyze  fully  the  benefits  and 
risks  associated  with  lower  Fund/SERV 
clearing  fund  contributions  and  limited 
member  assessments.  Therefore,  the 
Commission  believes  that  it  is 
appropriate  to  extend  the  proposed  rule 
change  for  three  months. 

//  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
approval  of  proposed  rule  change  (SR- 
NSCC-87-12)  be,  and  hereby  is, 
extended  on  a  temporary  basis  through 
September  30, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  28.  19R8. 
Jonathan  Katz, 
Secretary. 
[PR  Doc.  88-17004  Filed  7-27-88:  8:45  am] 

BILLING  CODE  SOIO-OI-M 


Federal  Regbter  /  Vol.  53.  No.  145  /  Thursday,  July  28.  1988  /  Notices 


28487 


[RaiMM  No.  34-2S935;  FH«  No.  SR-NYSE- 
88-20] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Amendments  to  ttie  Exchange's 
Minimum  Numerical  Listing  Standards 
and  Continued  Listing  Criteria  for 
Domestic  Companies 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  July  14. 1988,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendments  to  the 
Exchange's  minimum  numerical  listing 
standards  and  continued  listing  criteria 
for  domestic  companies,  as  set  forth  in 
Paragraphs  102.00  and  802.00  of  the 
NYSE  Listed  Company  Manual,  are 
detailed  in  Exhibit  A.*  The  proposed 
rule  changes  establish  that  if  the  unit  of 
trading  of  an  equity  security  is  less  than 
100  shares  (e.g.,  10  shares),  the 
requirements  relating  to  the  number  of 
holders  of  100  shares  or  more  would  be 
met  by  an  equivalent  number  of  holders 
of  a  "unit  of  trading  if  less  than  100 
shares"  and  the  requirements  relating  to 
the  number  of  publicly  held  shares  shall 
be  reduced  proportionately.  The 
Exchange  does  not  expect  that  the 
proposed  rule  changes  will  have  any 
direct  effect,  or  significant  indirect 
effect,  on  any  other  Exchange  rule  in 
eff^ect  at  the  time  of  this  filing. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rules 
Changes 

In  its  niing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rules  changes 
and  discussed  any  comments  it  received 
on  the  proposed  rules  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


'  Exhibit  A  is  available  in  the  Public  Reference 
Branch  at  the  Commission'*  headquarters  in 
Washington,  DC. 


sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rules 
Changes 

(1)  Purpose 

Current  listing  standards  governing 
the  number  of  shareholders  and  the 
number  of  shares  publicly  held 
("distribution  standards")  for  domestic 
companies  are  as  follows: 

1.  For  listing  on  the  NYSE. 

— Number  of  holders  of  100  shares  or 
more,  2,000, 

or 
total  stockholders,  2,200 
together  with  average  monthly  trading 
volume,  100,000  shares 
— Number  of  pubUcly  held  shares. 
1,100,000  shares 

2.  For  continued  listing  on  the  NYSE. 
— Number  of  holders  of  100  shares  or 

more,  1,200 
— Number  of  publicly  held  shares, 
600,000 

These  distribution  standards  were 
adopted  to  facilitate  the  Exchange's 
ability  to  maintain  fair  and  orderly 
markets  and  are  based  on  the  normal 
unit  of  trading,  i.e.,  100  shares.  Exchange 
Rule  55  states:  "The  unit  of  trading  in 
stocks  shall  be  100  shares,  except  that  in 
the  case  of  certain  stocks  designated  by 
the  Exchange  the  unit  of  trading  shall  be 
such  lesser  number  of  shares  as  may  be 
determined  by  the  Exchange,  with 
respect  to  each  stock  so  designated 
*  *  *."  For  example,  the  Exchange  may 
determine  that  a  stock  with  an 
unusually  high  price  should  be  traded  in 
a  10  share  unit.  Because  the  Exchange's 
distribution  standards  specifically  refer 
to  holders  of  "100  shares  or  more"  and 
apply  numerical  criteria  for  shares 
publicly  held  based  on  the  normal  unit 
of  trading,  there  is  no  distinct  provision 
for  listing  a  company  where  the 
Exchange  determines  to  designate  the 
unit  of  trading  as  less  than  100  shares. 

The  modification  to  the  Exchange's 
distribution  standards  would: 

(1)  Modify  the  present  requirement  as 
to  the  required  minimum  number  of 
holders  of  100  shares  or  more  to  allow, 
instead,  a  minimum  number  of  holders 
of  a  "unit  of  trading"  where  such  unit  is 
less  than  100  shares;  and 

(2)  Modify  the  standards  for  the 
number  of  shares  publicly  held  to  that 
number  which  is  proportionate  to  the 
unit  of  trading  which  is  designated  by 
the  Exchange  as  less  than  100  shares 
(e.g.,  if  the  unit  of  trading  is  10  shares.    , 
the  required  number  of  publicly-held 


shares  for  Usting  would  be  110.000 
rather  than  1,100.000). 

(2)  Statutory  Basis 

The  proposed  rule  changes  are 
consistent  with  section  6(b](5]  of  the 
Securities  Exchange  Act  of  1934  as 
amended  ("the  Act").  This  section, 
among  other  things,  requires  Exchange 
rules  to  be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  to  remove  inpediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  maricet 
system  and.  in  general,  to  protect 
investors  and  the  public  interest;  and 
are  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers,  or  to 
regulate  by  virtue  of  any  authority 
conferred  by  this  title  matters  not 
related  to  the  purposes  of  this  title  or  the 
administration  of  the  Exchange. 
Furthermore,  the  proposed  rules 
amendments  are  consistent  with  section 
ll(A)(a)(l)(c)(ii)  of  the  Act  in  that  they 
will  tend  to  assure  fair  competition 
among  exchange  markets  and  between 
exchange  markets  and  markets  other 
than  exchange  markets. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rules  changes  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
futherance  of  the  purpose  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rules  Changes  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments 
concerning  its  proposed  rules  changes. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  with  such  longer  period  (i)  as 
the  Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rules  changes,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rules  changes 
should  be  disapproved. 
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rV.  SolicttatioB  of  Coaunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of 
submission,  subsequent  amendments,  all 
written  statements  with  respect  to  the 
proposed  rules  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rules  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspectioB  and  copying  in  the 
Commission's  Pubtic  Reference  Branch. 
450  Fifth  Street  NW^  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  (rffice  of  the  above- 
mentiofHid  self-regulatory  organization. 
All  submission  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  18. 1988. 

Foe  th«  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathao  G.  Katz. 
Secretary. 
fuly  2. 1988. 
[FR  Doc.  88-17005  Filed  7-27-88.  8:45  ami 

BtlXING  COOE  M10-01-M 


DEPARTyENT  OF  TRANSPORTATION 
[Docket  37554] 

Order  Adjusting  the  Standard  Foreign 
Fare  Level  Index 

The  International  Air  Transportation 
CompeUtion  Act  (lATCA),  Pub.  L  96- 
192,  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  estabUsh  a  Standard  Foreign 
Fare  Level  (SFFL)  by  adjusting  the  SFFL 
base  periodically  by  percentage  changes 
in  actual  operating  costs  per  available 
seat-mile.  Order  80-2-69  established  the 
first  interim  SFFL  and  Order  88-5-64  set 
the  currently  effective  two-month  SFFL 
applicable  through  July  31, 1988. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  August  1, 1988, 
we  have  projected  nonfuel  costs  based 
on  the  year  ended  March  31. 1988  data, 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  experienced  monthly 
fuel  cost  levels  as  reported  to  the 
Department. 

By  Order  88-7-33  fares  may  be 
increased  by  the  following  factors  over 
the  October  1. 1979.  level: 


AtlMtic.  1.1503 
Latin  American,  1.1288 
Pacific,  1.5352 
Canada,  l.l«i34 

FOR  FURTHER  INFORMATION  CONTACT 

lulien  R.  Schrenk  (202)  366-2441. 

By  the  Department  of  Transportation. 

Date:  July  21, 1988. 
Matthew  V.  Scocozza. 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  88-18962  Filed  7-27-88:  8:45  am] 

BILLING  COOE  4«10-6>-M 

Federal  Aviation  Administration 
[Proposed  Advlaory  Circular  91-S3A] 
Noise  Abatement  Departure  Profile 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  availability  of 
proposed  Advisory  Circular  (AC)  91- 
53A,  and  request  for  comments. 

summary:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
pertaining  to  noise  abatement  departure 
profiles.  This  notice  is  necessary  to  give 
all  interested  persons  an  opportunity  to 
present  their  views  on  the  proposed  AC. 

date:  Comments  must  be  received  on  or 
before  September  26, 1988. 

ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Flight  Technical 
Programs  Branch,  AFS-210,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  Comments  may 
be  inspected  at  the  above  address 
between  9:00  a.m.  and  4:00  p.m. 
weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Cough,  AFS-210.  at  the  address 
above,  telephone  (202)  267-3728. 

SUPPLEMENTARY  INFOflMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FOR  FURTHER 
INFORMATION  CONTACT."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  should  identify  AC 
91-53A  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Flight 
Technical  Programs  Branch  before 
issuing  the  final  AC. 


Backgronnd 

The  AC  provides  a  technical  analysis 
and  description  of  noise  abatement 
departure  profiles  that  are  consistent 
with  the  FAA's  safety  responsibilities.  It 
describes  safe  standard  noise 
abatement  departure  profiles  for 
turbojet-powered  airplanes  consistent 
with  the  performance  and  operating 
requirements  of  Parts  25  and  91  of  the 
FAR-  The  profiles  contained  in  this  AC 
should  be  considered  for  inclusion  in  all 
air  carrier  training  and  flight  operations 
manuals  as  well  as  airport  noise 
abatement  plans.  Besides  flight  profile 
information.  Part  25  certification  criteria 
are  also  included  in  the  event  that 
special  flight  hardware  is  installed. 

Issued  in  Washington.  DC.  on  July  18, 1988. 
D.C.  Beaudette. 

Acting  Director  of  Flight  Standards. 
[FR  Doc.  88-16973  Filed  7-27-88:  8:45  am] 

BILUNG  CODE  4910-13-W 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Santa  Clara  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Withdrawal  of  previous  notice 
of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
previous  decision  to  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposed  highway  project  in  Santa 
Clara  County,  California,  has  been 
withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 

D.L.  Eyres,  District  Engineer,  Federal 
Highway  Administration,  P.O.  Box  1915. 
Sacramento,  California  95812-1915. 
Telephone;  (916)  551-1314.  or  Paul  H. 
Hughes,  Senior  Environmental  Planner, 
State  of  California,  Department  of 
Transportation.  P.O.  7310,  San 
Francisco,  California  94120.  Telephone 
(415)  557-1318. 
SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  May  7, 1985,  on  page  19254 
(Vol.  50,  No.  88)  of  the  Federal  Register, 
the  FHWA.  California  Division, 
published  a  Notice  of  Intent  for 
preparation  of  an  Environmental  Impact 
Statement  for  a  project  proposing  to 
widen  Route  101  to  eight  lanes  from  the 
routes  101/280/680  interchange  to 
Guadalupe  Paricway  (Route  87)  in  Santa 
Clara  County  (a  distance  of  five  miles). 
As  a  consequence  of  the  proposed 
freeway  widening,  a  number  of  existing 
interchanges  would  require 
modifications. 
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Subsequent  to  the  publication  of  the 
Notice  of  Intent,  the  Santa  Clara  County 
Traffic  Authority  has  proposed  a  similar 
but  more  limited  project  in  the  same 
location  without  Federal  Highway 
Administration  involvement,  and  the 
California  Department  of 
Transportation,  the  project  sponsor,  is 
withdrawing  its  proposal  for  a  Federally 
assisted  project. 

Accordingly,  with  this  notice  the 
Federal  Highway  Administration 
withdraws  the  former  Notice  of  Intent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  Regulations 
implementing  Executive  Order  12371 
regarding  intergovernmental  consultation  on 
Federal  Programs  and  activities  apply  to  this 
program] 

Issued  on:  July  20, 1988. 
D.L.  Eyres, 

District  Engineer.  Sacramento,  California. 
(FR  Doc.  88-16964  Filed  7-27-88:  8:45  am] 
MLUNQ  CODE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

Announcing  the  First  Meeting  of  the 
Biomechanics  Sut>committee  of  the 
Motor  Vehicle  Safety  Research 
Advisory  Committee 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Meeting  announcement. 

summary:  This  notice  announces  the 
first  meeting  of  the  Biomechanics 
Subcommittee  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  MVSRAC  established 
this  subcommittee  at  the  February  1988 
meeting  to  examine  research  questions 
regarding  injuries  other  than  thoracic 
and  abdominal  injuries  occurring  in  side 
impact  crashes  and  injuries  caused  by 
steering  assemblies. 
DATE  AND  TIME:  The  meeting  is 
scheduled  for  August  19, 1988,  from  10:30 
a.m.  to  5:00  p.m. 

ADDRESS:  The  meeting  will  be  held  in 
Room  3200  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street  SW., 
Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  In  May 
1987.  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  research.  The  MVSRAC  will 
provide  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety 
research,  and  provide  a  forum  for  the 
development,  consideration,  and 


communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

This  meeting  of  the  Biomechanics 
Subcommittee  will  focus  on  head,  neck, 
and  child  injuries.  Discussions  will 
cover:  Available  data  on  the  nature, 
scope,  and  magnitude  of  the  problem; 
test  facilities  and  test  procedures; 
analytical  computer  models;  and  the 
technical  literature  which  is  the  basis  of 
the  above. 

The  meeting  is  open  to  the  public,  and 
participation  by  the  public  will  be 
determined  by  the  Subcommittee 
Chairman. 

A  public  reference  file  (Number  88- 
01 — Biomechanics  Subcommittee)  has 
been  established  to  contain  the  products 
of  the  Subcommittee  and  will  be  open  to 
the  public  during  the  hours  of  8.00  a.m. 
to  4:00  p.m.  at  the  National  Highway 
Traffic  Safety  Administration's 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street  SW., 
Washington,  DC  20590,  telephone:  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACr. 
Rolf  Eppinger,  Office  of  Research  and 
Development,  400  Seventh  Street  SW.. 
Room  6226,  Washington,  DC  20590, 
telephone:  (202)  366-4875. 

Issued  on:  July  22, 1986. 
Howard  M.  Smolkin. 

Chairman,  Motor  Vehicle  Safety  Research 
Advisory  Committee. 
|FR  Doc.  88-16974  Filed  7-27-88;  8:45  am] 
BILUNG  CODE  4«10-5»-M 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requirement  Under  0MB  Review 

agency:  United  States  Information 

Agency. 

ACTION:  Notice  of  reporting  requirement 

submitted  to  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  record  keeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  Agency  has  made  such  a 
submission.  USIA  is  required  to  certify 
the  eligibility  of  foreign  people  for  J-1 
visas,  so  that  they  may  visit  the  United 
States  under  one  of  USIA's  exchange- 
visitor  programs.  USIA  is  requesting 
approval  of  the  extension  of  a  program 
OMB  3116-0008,  which  provides  J-1 
visas  for  exchange-visitor  programs. 


Respondents  will  be  required  to  respond 
only  one  time. 

date:  Comments  must  be  received  by 
August  15, 1988. 

Copies:  Copies  of  this  Request  for 
Clearance  (SF-83),  supporting 
statement,  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USIA,  and  also  to  the  USIA 
Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer,  Robin 
Eschinger,  United  States  Information 
Agency,  M/AS,  301  Fourth  Street,  SW.. 
Washington,  DC  20547.  Telephone  (202) 
485-7503,  and  OMB  review:  Francine 
Picoult,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Telephone  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION:  Title: 
"Certificate  of  Eligibility  for  Exchange 
Visitor  (J-1)  Status".  ABSTRACT:  This 
information  collection  is  intended  to 
facilitate  the  administration  of  an 
exchange-visitor  sponsor,  who  in  turn 
sends  it  to  the  individual  abroad  so  that 
he  or  she  may  take  it  to  the  nearest 
American  Consul  to  receive  a  J-1  visa. 

Proposed  Frequency  of  Responses: 

No.  Of  Respondents:  90,000. 
Recordkeeping  Hours:  4,000. 
Total  Annual  Burden:  15,500. 
A  verage  Burden  per  Response:  15 

Minutes. 

Date:  July  25, 1988. 
Charles  N.  Canestro, 
Federal  Register  Liaison 
[FR  Doc.  88-16977  Filed  7-27-88;  8:45  am] 

BILUNO  CODE  azSO-OI-M 


A  Grants  Program  for  Private  Not-For- 
Profit  Organizations  in  Support  of 
international  Educational  and  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
U.S.  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  OMB  Clearance  Number  3116-0175 
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entitled  "A.  Grants  Program  for  Private, 
Non-Profit  Organization  in  Support  of 
Intemstional  Educational  and  Cultural 
Activities,"  announced  in  the  Fedatal 
Register  December  16, 1987. 

Private  Sector  Organizations 
interested  in  walking  cooperatively  with 
USIA  on  the  {oUowisg  program  are 
encouraged  to  so  indicate: 

CaBtonese-Speaking  Asian  JoumaKats 
ProgTMB 

Summary 

The  Office  of  Private  Sector  Programs 
of  the  United  States  Information  Agency 
requests  proposals  for  a  three-week 
issues-orvenled  program  for  10 
Cantonese-speaking  editors  aad 
reporters  &ob  local  priBi  cjigwiiiutrons 
in  Hong  Kong:  Gaangzhou.  die  Peoples 
Repuh&c  oi  China;  Singaporet  mad 
Malaysia.  Selected  by  USIA 
representatives,  this  piagiam  is 
scheduled  for  the  Fall  of  1988  and  wtH 
focus  on  multi-lateral  trade  iasacs  and 
business/econoiate  repoiiing. 

Background 

Trade  and  economic  issoca  pfay  an 
increasingly  hnportant  rtrfe  m  the  United 
States^-Hong  Kong-P&oples  Repabttc  of 
China  reiatiouship  and  are  of  critical 
importance  in  relations  with  Malaysia 
and  Singapore.  Although  the  level  of 
economic  development  and  degree  of 
market  protection  varies  widely  among 
the  four  countries^  each  is  ctmcemed 
that  protectionist  sentiments  in  the 
United  States  will  adversely  affect  the 
health  of  the  general  international 
economic  system.  White  access  to  the 
U.S.  market  fs  critical  to  each  of  these 
countries,  the  extent  that  our  economy 
expands  or  contracts  is  even  more 
critical  to  their  economic  health.  The 
existence  of  quotas,  tariffs  and  other 
barriers  to  trade  would  be  meaningless 
if  the  American  market  contracted  as  a 
result  of  a  recession.  An  appreciation  of 
the  connection  between  the  vitahty  of 
the  U.S.  economy  and  access  for  U.S. 
goods  to  global  markets  is  essentiaL  The 
development  of  a  trans-Pacific  economic 
system  depends  upon  each  country's 
wiUingness  to  make  the  trading  system 
work  in  a  competitive  and  non- 
protectionist  atmosphere. 

Since  many  important  {oumalists  who 
write  on  ecoBomic  issues  in  Hong  Kong 
and  Goangzhoa  have  limited  English 
language  capabilitieSr  a  program 
focusing  on  contemporary  international 
economic  issues  conducted  in 
Cantonese  would  have  the  potential  for 
significantly  improving  the  participants* 
understant^ng  of  U.S.  concerns  and 
views.  Hie  Chinese-langaage  press  in 
Kuala  Lumpur,  Singapore  and  Hong 


KoDg  plajrs  a  more  infhiential  role  in 
establishing  frade  and  economic  policies 
than  is  generally  understood.  A 
significant  number  of  decision-makers 
who  de  read  and  speak  English  still 
prefer  to  rely  on  Chinese-language 
media  for  mucK  of  their  information. 

Muiy  of  these  journalists  have 
relatively  little  understanding  of 
American  society  and  values.  They  are 
aware  that  the  U.S.  is  indeed  motivated 
by  its  own  interests,  but  do  not  realize 
how  broad  those  interests  are  and  how 
they  are  defined  within  a  democratic, 
pluralistic  and  decentralized  society. 
They  recognize  American  power,  but  are 
unaware  of  the  checks  and  balances 
that  restrain  the  Americsn  system  of 
govenunenL  \Aany  of  them  are  only 
dimly  aware  of  how  differing  "special 
interest"  groups  influence  the  Congress 
and  the  Executive. 

Other  stereotypes  are  aha  worth 
exploring.  Some  participants  are  aware 
that  U.S.  exports  are  general^ 
concentrated  at  each  end  of  the  market 
spectrum;  i.e.  high  tech  (computers, 
planes,  etc.)  and  primary  products 
(grakis.  timber,  etc.).  But  tkey  typically 
believe  that  the  United  Stales  has 
unlimited  wealth  and  that  exports  play 
an  insignificant  role  in  our  economy's 
health.  Therefore,  some  argue  that  their 
country's  formal  orinformaf  trade 
barriers  cannot  be  of  major  concern. 
Consequently,  it  might  prove  useful  for 
the  participants  to  travel  to  both 
agricultural  and  high-tech  regions  to 
discover  the  tremendous  significance  of 
U.S.  export-oriented  products  to  these 
communities. 

Program  Timing,  Location  and 
Participants 

The  Chinese  Economic  Writers 
program  will  take  place  in  the  Fall  of 
1988.  The  proposed  date  is  late 
September  well  before  die  U.S. 
Presidential  election.  USIA  would  prefer 
that  the  project  take  place  in  the 
midwest  and  Washington,  DC  and  exit 
from  the  West  Coast.  If  necessary  to 
insure  logistical  coordination,  the 
program  may  include  co-sponsorship  on 
a  consultative  basis  with  one  or  more 
other  non-profit  organizations. 

Participants  %vill  be  selected  by  USIA 
representatives  in  the  participating 
countries.  It  is  unlifceiy  that  members  of 
the  delegation  wiD  hare  English 
language  skills.  Through  the  Language 
Service  Section  of  the  Department  of 
State,  USIA  will  provide  three  or  four 
seminar-quality  escort /interpreters. 
While  a  majority  of  the  participants  will 
be  younger  economic  and  business 
journalists,  at  least  two  or  three  will  be 
somewhat  older,  highly  respected 
professionals. 


The  following  suggestions  should 
serve  not  as  a  blueprint  but  as  a 
stimulus  for  the  development  of  an 
original  program.  The  program  should 
allow  adequate  free  time,  limited 
sightseeing  activities  (for  group 
cohesion,  and  an  opportunity  for 
participants  to  discuss  their  countries 
interests  and  journalistic  traditions). 

The  selected  institution  should  brief 
the  participants  upon  their  arrival.  All 
Americans  who  meet  with  the 
delegations  should  receive  in  advance 
detailed  information  outlining  the 
specific  composition  of  the  delegation, 
its  interests,  the  program's  objectives, 
and  each  speaker's  role  in  helping 
achieve  those  objectives.  The  program 
coordinators  should  not  be  surprised  if 
the  participants  request  some  changes  in 
the  proposed  itinerary,  and  if  they  argue 
for  at  least  one  or  two  high-level 
meetmgs  with  American  political 
leaders.  These  requests  could  be 
addressed  by  arranging  meetings  with 
members  of  the  state  Congressional 
delegation. 

The  three-week  program  might  consist 
of  one  week  in  Washington.  DC  to 
introduce  participants  to  the  different 
organizations  and  segments  of  American 
society  dealing  with  trade  matters,  and 
to  improve  their  understanding  of  how 
trade  and  economic  poUcy  is 
established.  The  program  should  include 
a  seminar  on  U.S.  trade  relations  and 
trade  policy,  meetings  with  officials 
from  the  Department  of  Commerce, 
Department  of  Treasury,  Department  of 
State,  the  U.S.  Trade  Representative,  the 
White  House  and  the  Congress.  Since 
many  of  the  participants  will  be 
reporting  back  to  their  respective  news 
organizations,  time  should  be  set  aside 
for  interviews  with  some  of  the  officials 
involved  in  establishing  U.S.  trade 
policy  as  well  as  meetings  with 
representatives  of  different  interest  and 
lobbying  groups.  The  second  week 
would  include  a  visit  to  the  midwest  and 
include  briefings  at  the  Chicago  Board  of 
Trade,  the  Chicago  Mercantile 
Exchange,  a  major  American  gram 
trader,  a  U.S.  multi-national  corporation 
with  interests  in  Asia,  an  American 
newspaper,  and  perhaps  an  introduction 
to  a  high-tech  center.  The  final  week 
would  consist  of  a  university  prop^m 
on  the  programs  of  researching  and 
reporting  on  economic/ trade  issues.  The 
university  organizers  might  wish  to 
inchide  sessions  with  prominent  local 
journalists  who  cover  business/ 
economic  affairs  on  a  daily  basis  as  well 
as  the  more  basic  academic  course  work 
on  researching,  writing  and  editing.  The 
university  program  should  improve  the 
participating  journalists'  ability  to  report 


and  cover  economic/business 
developments.  Time  might  also  be  set 
aside  for  additional  visits  to 
corporations,  news  outlets  and  trade 
groups.  A  seminar  should  be  scheduled 
to  explore  the  bi-lateral  trade  issues  that 
exist  between  the  U.S.  and  the 
participating  countries  within  the  over- 
all context  of  the  trans-Pacific  trading 
system.  The  university  program  should 
be  conducted  by  an  institution  with  a 
strong  graduate  program  in  journalism 
and  some  background  with  Chinese 
programs. 

Programmatic  success  will  be  further 
determined  through  detailed  participant 
evaluations  and  through  the 
development  of  additional  programs  not 
necessarily  requiring  USIA  funding.  The 
grantee  institution  should  also  provide 
all  participants  with  their  colleagues' 
addresses,  contact  numbers,  etc.,  and 
might  publish  and  distribute  an  after- 
activity  newsletter. 

The  entire  three-week  project  should 
conclude  with  a  debriefing  session  with 
representatives  of  USIA  present.  Under 
the  Fulbright-Hays  Act,  a  USIA- 
sponsored  delegation  program  must  be 
non-partisan  and  representative  of  the 
diversity  of  American  society. 
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Funding 

The  Office  of  Private  Sector  Programs 
estimates  that  the  Chinese  Language 
Economic  JoumaHsts  project  will  cost 
under  $100,000.  The  following  budget 
outline  is  illustrative  of  cost  categories 
and  represents  the  Office's  experience 
in  supporting  projects  of  this  type. 

International  Travel  {10x$2200) $22,000 

Domestic  Travel  (16x$500) 8.000 

Local  Transportation  Expenses 4.000 

Per  Diem  (16x23x$105) 38.640 

Cultural  Allowance  (14x$150) 2.100 

Total  Participant  Expenses*....     74,740 

"Includes  expenses  for  four  interpreters 
and  two  program  coordinators  to  travel  with 
delegation. 

Administrative  expenses  could 
include  the  followring:  Staff  salaries, 
communication  expenses,  office 
supplies,  modest  honoraria  (not  to 
exceed  $250  per  person),  indirect  cost, 
and  program  materials. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
programming;  and  with  organizations 
that  have  potential  for  obtaining  private- 
sector  funding  in  addition  to  USIA 
support.  Organizations  must  have  the 
substantive  expertise  and  logistical 


capability  needed  to  successfully 
develop  and  conduct  the  above  project 
and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
lasting  impact  on  their  participants. 

Interested  organizations  should 
submit  a  brief  letter  as  soon  as  possible 
indicating  their  attention  to  submit  a 
formal  proposal.  Upon  receiving  a  letter 
indicating  an  institution's  plan  to  submit 
a  proposal,  this  office  will  forward 
additional  pro  forma  application 
materials  and  proposal  guidelines. 
Competing  grantee  institutions  should 
forward  fifteen  copies  of  their  final 
proposal  to  the  same  address.  This 
proposal  is  due  no  later  than  one  month 
from  the  date  on  this  Federal  Register 
announcement  Please  refer  specifically 
to  this  program,  by  name,  in  any 
correspondence. 

Office  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cultural 
Affairs,  (ATTN:— Asian  |oumalists 
Project).  United  States  Information 
Agency,  301  4th  Street  SW., 
Washington,  DC  20547. 

Dated:  (uly  19, 1988. 
Robert  Fraacis  Smith. 

Director.  Office  of  Private  Sector  Programs. 
|FR  Doc.  88-16978  Filed  7-27-88;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings   published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  TUESDAY,  JULY  26. 

1988  at  2:00  p.m. 

PLACE:  999  E  Street.  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  open  to  the 

public. 

Due  to  extraordinary  circumstances,  and  in 
accordance  with  11  CFR  2.7(b),  the 
Commission  will  hold  a  special  open  meeting 
for  the  purpose  of  considering  the  National 
Republican  Senatorial  Committee's  petition 
to  deny  certlHcation  of  payments  to  Michael 
S.  Dukakis  and  Lloyd  M.  Bentsen  under  the 
Presidential  Election  Campaign  Fund  Act. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 

Telephone:  202-376-3155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

(PR  Doc.  17072  Filed  7-26-68;  ia25  am) 

WLUNQ  COOe  •7tS-01-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  August  2, 1988, 

10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 


STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITMES  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

section  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
***** 

DATE  AND  TIME:  Thursday.  August  4, 
1988. 10:00  a.m. 

place:  999  E  Street,  NW..  Washington. 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matching  Funds. 
Regulations:  11  CFR  110.1-110.6— Affiliation 

and  Earmarking 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer. 
Telephone:  202-376-3155. 
Marjorie  W.  Emmons, 

Secretary  of  tiie  Commission. 

(FR  Doc.  88-17140  Filed  7-26-68;  3:25  pm] 

BIUJNO  CODE  671S-01-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Board  Meeting 

TIME  AND  PLACE:  2:00  p.m.,  Thursday, 
August  4, 1988. 

PLACE:  Neighborhood  Reinvestment 
Corporation.  1325  G  Street  NW.,  Suite 
800  Washington.  DC  20005. 

STATUS  Open. 

CONTACT  PERSON  FOR  MORE 
information:  Bonnie  Nance 

Frazier.  Director  of  Communications. 
37ft-2623. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes,  June  21, 1988. 

2.  Budget  Committee  Report. 

3.  Personnel  Committee  Report. 

4.  Executive  Director's  Report. 

5.  Treasure's  Report. 

6.  Proposed  Establishment  of  Executive 

Committee. 

Casrol }.  McCabe, 

Secretary. 

(FR  Doc.  88-17048  Filed  7-28-88;  8:46  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IPP  5F3256/R967;  FRL-3405-51 

Pesticide  Tolerances  for  AC  222,293; 
Technical  Amendment 

Correction 

in  rule  document  88-14382  appearing 
on  page  24069  in  the  issue  of  Monday. 
June  27, 1988,  make  the  following 
correction: 

§  180.437    (Corrected] 

On  page  24069,  in  the  third  column. 
the  section  heading  should  read  as 
follows: 

§  180.437    Methyl  2-(4-isopropyl-4-mettiyt- 
5-oxo-2-imidazolin-2-yl>-p-toluate  and 
methyl  8-(4-isopropyl-4-methyl-5-oxo-2- 
imidazolin-2-yl>-m-toluate;  tolerances  for 
residues. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

(Reg.  No.  4] 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance;  Employment- 
Wages-Self-Employment-Self- 
Employment  Income 

Correction 

In  proposed  rule  document  88-14766 
beginning  on  page  24727  in  the  issue  of 
Thursday.  June  30, 1988.  make  the 
following  correction: 

On  page  24728.  in  the  second  column, 
in  the  seventh  line  from  the  bottom, 
"§  404.1041A"  should  read 
"§  404.1051A". 
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and  Notice  of  Public  Hearing 


BEST  COPY  AVAILABLE 


28496 Federal  Register  /  Vol.  53.  No.  145  /  Thursday.  July  28.  1988  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

[AD-FRL  3409-91 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Benzene 
Emissions  From  Maleic  Anhydride 
Plants,  Ethylt>enzene/Styrene  Plants, 
Benzene  Storage  Vessels,  Benzene 
Equipment  Leaks,  and  Coke  By- 
product Recovery  Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

summary:  On  December  8, 1987,  the 
D.C.  Circuit  Court  granted  the  EPAs 
motion  for  a  voluntary  remand  of  the 
benzene  equipment  leak  standard  and 
the  withdrawal  of  proposed  standards 
for  ethylbenzene/styrene  (EB/S)  and 
maleic  anhydride  process  vents,  and 
benzene  storage  vessels  in  light  of  the 
same  court's  recent  decision  on  the  vinyl 
chloride  standard  [Natural  Resources 
Defense  Council  Inc.  v.  EPA.  824  F.2d 
1146  (1987)]  (hereafter  referred  to  as 
Vinyl  Chloride).  The  court  ordered  EPA 
to  propose  action  on  the  above 
standards  within  180  days  and  to 
promulgate  them  within  360  days.  The 
order  was  subsequently  modified  to 
extend  the  time  for  proposal  of  actions 
by  45  days.  This  notice  presents  the 
Administrator's  reexamination  of  the 
benzene  withdrawals  and  the  benzene 
equipment  leak  standard.  The  Agency's 
reassessment  of  the  proposed  coke  by- 
product recovery  plants  standard  is  also 
presented.  Also  included  is  a  response 
to  public  comments  on  the  previously 
proposed  coke  by-product  recovery 
plants  standard. 

This  notice  proposes  four  policy 
approaches  that  could  be  used  in  setting 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  and 
would  be  consistent  with  the  courts 
decision  in  Vinyl  Chloride.  The 
decisions  that  would  result  from 
application  of  each  of  the  policy 
approaches  to  the  five  benzene  source 
categories  are  described,  and  alternative 
standards  are  proposed. 

A  public  hearing  will  be  held  to 
provide  interested  persons  an 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
these  proposed  actions. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  October  3, 1988. 

Public  Hearing.  A  public  hearing  will 
be  held  on  September  1, 1988,  and,  if 
additional  time  is  needed,  will  continue 


on  September  2, 1988.  The  hearing  will 
begin  at  9:00  a.m.  and  is  scheduled  to 
conclude  at  5:00  p.m.  on  both  days. 

Request  to  Speak  at  Hearing.  Persona 
wishing  to  present  oral  testimony  must 
notify  EPA  by  August  25, 1988. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section 
(LE-131),  Attention  (to  the  appropriate 
docket  numbers),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460.  The  applicable 
dockets  are:  Docket  No.  OAQPS  79-3, 
Part  I  for  comments  on  benzene  health 
effects;  Docket  No.  OAQPS  79-3,  Part  II 
for  comments  addressing  maleic 
anhydride  process  vents;  Docket  No.  A- 
79-49  for  comments  addressing 
regulation  of  EB/S  process  vents;  Docket 
No.  A-60-14  for  comments  addressing 
the  regulation  of  benzene  storage 
vessels;  Docket  No.  A-79-27  for 
comments  addressing  benzene 
equipment  leaks;  or  Docket  No.  A-79-16 
for  comments  addressing  coke  by- 
product recovery  plants. 

Public  Hearing.  The  hearing  will  be 
held  at  the  U.S.  Department  of 
Agriculture  Auditorium,  14th  Street  and 
Independence  Avenue,  Washington.  DC 
20250.  Persons  wishing  to  present  oral 
testimony  should  notify  Ms.  Ann 
Eleanor,  Standards  Development  Branch 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-5578. 

Background  Information  Documents. 
A  background  document  responding  to 
comments  on  the  coke  by-product 
recovery  plants  standard  originally 
proposed  on  June  6, 1984.  may  be 
obtained  from  the  U.S.  EPA  Library 
(MD-35),  Research  Triangle  Park,  North 
Carolina  27711,  telephone  (919)  541- 
2777.  Please  refer  to  EPA^50/3-83- 
016b,  "Benzene  Emissions  from  Coke  By- 
product Recovery  Plants — Background 
Information  for  Revised  Proposed 
Standards. " 

Dockets.  Docket  No.  O.AQPS  79-3 
(Part  1)  contains  inlorniciti'jn  considered 
in  the  health  effects,  listing,  and 
regulation  of  benzene.  Docket  No.  A-7&- 
16  contains  supporting  information  used 
in  the  development  of  the  proposed 
standard  for  coke  by-product  recovery 
plants,  Docket  No.  A-79-27  contains 
supporting  information  used  in  the 
development  of  the  standard  for 
benzene  equipment  leaks,  and  Docket 
Nos.  OAQPS  79-3  (Part  II),  A-79-49,  and 
A-80-14  contain  supporting  information 
on  maleic  anhydride  process  vents,  EB/ 
S  process  vents,  and  benzene  storage 
vessels,  respectively.  These  dockets  are 
available  for  public  inspection  and 


copying  between  8:00  a.m.  and  3:30  p.m.. 
Monday  through  Friday,  at  the  EPA's 
Central  Docket  Section.  South 
Conference  Center,  Room  4,  Waterside 
Mall,  401  M  Street,  SW.,  Washington, 
DC  20460.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  specific  to  coke  by- 
product recovery  plants  or  benzene 
storage  vessels,  contact  Ms.  Gail  Lacy  at 
(919)  541-5261,  Standards  Development 
Branch,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  North 
Carolina  27711.  For  information  specific 
to  benzene  equipment  leaks,  EB/S 
process  vents,  or  maleic  anhydride 
process  vents,  contact  Dr.  Janet  Meyer, 
at  the  above  address,  telephone  number 
(919)  541-5254.  For  information 
concerning  the  health  effects  of  benzene 
and  the  risk  assessment,  contact  Dr.  11a 
Cote  at  (919)  541-5342,  Pollutant 
Assessment  Branch,  Emission  Standards 
Division  (MD-13),  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The 

information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Overview  of  Proposed  Alternative  Actions 
Policy  Approaches 

Application  of  Approaches  to  Benzene 

Source  Categories 
Request  for  Comment 

II.  Background  Documents  and  Notices 
Background  Documents 

Previous  Federal  Register  Notices 
UI.  Background 

IV.  Characterization  of  Benzene  Health  Risks 
Hazard  Identification 
Dose/Response  Assessment 

Exposure  Assessment 
Risk  Characterization 

V.  Policy 

Legal  Framework  Under  Vinyl  Chloride 
General  NESHAP  Policy  Consideraliuns 
Risk  .Measures  Considered  in  NESHAP 

Policy  Approaches 
Technology  Availability  and  Plant  Closure 

Considerations 
Description  of  Alternative  Policy 

Approaches 
Comparison  of  Effects  of  Policy 

Approaches  on  Pending  NESHAP 
General  Discussion  of  Format  of  Standards 

Which  Have  No  Technology  Basis 

VI.  Maleic  Anhydride  Process  Vents 

VII.  Ethylbenzene/styrene  Process  Vents 
Soure  Category  Overview 
Estimation  Methods  and  Uncertainties 
Risk  Characterization 

Application  of  Alternative  Policy 
Approaches 

VIII.  Benzene  Storage  Vessels 
Source  Category  Overview 
Estimation  Methods  and  Uncertainties 
Risk  Characterization 
Apptication  of  Alternative  Policy 

Approaches 

IX.  Equipment  Leaks 
Source  Category  Overview 
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Estimation  Methods  and  Uncertainties 
Risk  Characterization 
Apphcation  of  Alternative  Policy 
Approaches 

X.  Coke  By-Product  Recovery  Plants 
Source  Category  Overview 
Estimation  Methods  and  Uncertainties 
Risk  Characterization 
Application  of  Alternative  Policy 

Approaches 

XI.  Summary  of  Major  Comments  and 

Rnsponses  on  1984  Proposed  Standard 
for  Coke  by-Product  Recovery  Plants 

XII.  Summary  of  Alternative  Proposed 
Standards 

XIII.  Format  of  Alternative  Standards 

XIV.  Paperwork  Reduction  Act 

XV.  Rpgiilatory  Flexibility  Act 

XVI.  Public  Hearing 

XVII.  Docket 

XVIII.  Miscellaneous 

List  of  Subjects  In  40  C!"R  Part  61 

I.  Overview  of  Proposed  Alternative 
Actions 

Policy  Approaches 

Under  section  112  of  the  Clean  Air  Act 
(CAA),  EPA  is  required  to  establish 
emission  standards  for  hazardous  air 
pollutants  at  a  level  which  provides  an 
ample  margin  of  safety  to  protect  public 
health.  In  Vinyl  Chloride,  the  court  set 
out  a  two-step  decision  process  for  EPA 
to  follow  in  setting  NESHAP  under 
section  112.  The  two  steps  set  out  in 
Vinyl  Chloride  are:  (1)  Determine  a 
"safe"  or  "acceptable  risk"  level,  and  (2) 
set  the  standard  at  the  level — which 
may  be  lower  but  not  higher  than  the 
"safe"'  or  "acceptable"  level — that 
protects  public  health  with  an  ample 
margin  of  safety.  The  court  emphasized 
that  judgments  by  EPA  concerning 
scientific  uncertainty  are  an  important 
part  of  the  process  for  establishing 
NESHAP. 

As  discussed  in  detail  in  Section  V  of 
this  notice,  the  Agency  is  proposing  four 
alternative  policy  approaches  for 
making  these  two  decisions  for 
NESHAP.  Commenters  should  assume 
that  the  final  decision  on  the  NESHAP 
approach  could  be  one  of  the  four 
described  specifically  in  this  notice  or  a 
variation.  The  final  policy  approach  and 
the  relative  weight  it  gives  to  the  various 
risk  measures  and  uncertainties  will 
become  the  framework  for  decisions  on 
future  NESHAP.  Consequently,  the 
Agency  is  interested  in  comments  on 
general  implications  of  the  alternative 
policy  approaches  as  well  as  in 
comment  on  the  specific  applications  to 
the  four  benzene  source  categories. 


The  framework  adopted  for  NESHAP 
will  not  apply  to  other  Agency 
programs.  The  Court's  interpretation  of 
the  process  required  for  establishing 
NESHAP  did  not  extend  to  regulatory 
decisions  under  any  other  statute 
administered  by  EPA;  therefore,  the 
Agency  does  not  envision  applying  the 
process  described  below  to  regulatory 
judgments  under  other  Acts.  Regulatory 
decisions  under  other  Acts  will  continue 
to  be  made  using  individual  deliberative 
processes  pursuant  to  those  distinct 
statutory  mandates. 

The  alternative  Policy  approaches 
being  proposed  differ  in  how  the 
question  of  acceptable  risk  is  addressed 
and  in  how  uncertainty  in  risk  measures 
is  considered.  The  agency  is  using  both 
the  four  proposed  approaches  and  the 
applications  of  the  approaches  to  the 
benzene  source  categories  as  a  means  to 
frame  the  public  debate  on  these 
questions.  The  Administrator  believes 
that  the  broad  ramifications  of  any 
particular  approach  for  establishing 
acceptable  risk  levels  for  all  NESHAP 
should  be  subject  to  public  debate,  in 
order  to  elicit  the  fullest  range  of 
information  on  these  important 
decisions. 

Each  of  the  four  approaches  treats  the 
acceptable  risk  decision  differently.  The 
major  characteristics  of  the  four 
proposed  approaches  to  acceptable  risk 
and  ample  margin  of  safety  decisions 
are  described  below. 

Approach  A.  Case  by-Case  Approach 

This  is  the  only  approach  in  which  all 
the  health  information,  risk  measures, 
and  potential  biases,  underlying 
assumptions,  and  quality  (i.e., 
uncertainties)  of  the  information  are 
considered  together  in  the  acceptable 
risk  decision.  The  preferred  range  for 
the  maximum  individual  lifetime  risk  in 
this  approach  is  10"*  or  less;  however, 
different  decisions  on  acceptable  risk 
for  various  pollutants  and  source 
categories  may  be  made  based  on 
consideration  of  all  the  health 
information. 

Approach  B.  Incidence-Based  Approach 

This  approach  only  considers  total 
incidence  in  the  acceptable  risk 
decision.  All  of  the  health  information, 
the  uncertainties,  and  individual  risk  are 
not  considered  until  the  ample  margin 
decision.  The  incidence  level  being 
proposed  as  acceptable  is  1  case/yr  per 
source  category. 


Approach  C.  1  x  10""  or  Less  Maximum 
Individual  Risk  Approach 

The  only  parameter  considered  in 
determining  acceptable  risk  is  maximum 
individual  lifetime  risk.  The  other  health 
information,  the  uncertainties,  and 
incidence  are  not  considered  until  the 
ample  .margin  decision.  In  this  approach, 
a  maximum  risk  of  1  x  10"  *  or  lower  is 
defined  as  acceptable. 

Apporach  D.  1  x  10"*  or  Less  Maximum 
Individual  Risk  Approach 

This  approach  is  similar  to  Approach 
C;  however,  acceptable  risk  is  defined 
as  a  maximum  individual  lifetime  risk  of 
1  •<  10"*  or  lower. 

Ample  Margin  of  Safety  Decisions 

This  decision  is  made  the  same  way 
under  the  four  alternative  approaches. 
In  each,  all  the  health  risk  measures  as 
well  as  technical  feasibility,  cost, 
estimation  uncertainties,  and  economic 
impacts  are  considered.  A  question  of 
particular  concern  in  these  decisions  is 
whether  to  require  all  technically 
feasible  controls  for  which  costs  are 
reasonable  no  matter  how  small  the  risk 
reduction. 

Application  of  Approaches  to  Benzene 
Source  Categories 

In  reexamining  the  previous  benzene 
decisions,  the  Administrator  used  data 
and  analyses  available  as  of  the 
publications  in  June  1984  and  August 
1985.  The  reassessment  for  coke  by- 
product recovery  plants  used  the 
estimated  impacts  which  were  revised 
after  the  June  6, 1984,  proposal.  The  risk 
estimates  for  the  benzene  source 
categories  and  the  acceptable  risk 
determinations  under  the  alternative 
approaches  are  summarized  in  Table  I- 

1.  Maleic  anhydride  process  vents  are 
not  included  in  this  summary  because 
benzene  is  no  longer  used  to  produce 
maleic  anhydride.  The  ample  margin  of 
safety  risk  levels  and  associated  control 
levels  determined  under  the  alternative 
approaches  are  summarized  in  Table  I- 

2.  The  standards  under  the  alternatives 
include  no  additional  control, 
application  of  all  known  technology  that 
is  available  at  a  reasonable  cost,  and 
plantwide  benzene  emission  limits, 
which  are  not  expected  to  be  generally 
achievable  in  several  source  categories 
using  known  technology.  The  bases  for 
these  decisions  are  discussed  in 
Sections  VII  through  X  of  this  notice. 
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Source   Category 


Ethyl benzene/ St yrene 
Process  Vents 
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Vessels 


Equipment    Leaks 
NESHAP 
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Recovery    Plants 


MIR 
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Is   Baseline 
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Approach 
A         ■»  C  D 


10 
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Yes     Yes     No 


Yes      Yes      No 


No 


No 


100,000  3,000,000      30,000,000  0.*  0.9  1 


Yes   No   No    No 


•The  baseline  level  of  control  Is  described  for  each  source  category  In  Sections  VII  through  X. 
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individual  llfetline  risk  (MIR)  Is  the  Increased  risk  of  cancer  due  to  exposure  for  70  years  to  the  oaxUnun,  modeled  concentration. 


•"case/yr  I.  the  annual  Incidence  In  the  modeled  population.   This  Is  a  measure  of  population  aggregate  risk. 

''The  estimated  number  of  people  exposed  to  benzene  concentration.  re.uUin.  in  predicted  individual  risk  level,  above  the  level  shown. 

Population  Is  cumulative.  °  ! 

"This  is  the  estimated  annual  number  of  leukemia  cases  for  the  population  exposed  to  each  risk  level.   It  Is  not  cumulative. 
*The  range  of  risks  associated  with  storage  vessels  represents  the  range  of  emission  estimates. 
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TABLE  1-2.   SUmARY  OF  AMPLE  MARGIN 

1 
OF  SAFETY  DECISIONS  UNDER  THE 

ALTERNATIVE  POLICY  APPROACHES 

Ethylbenzene/Styrene 
Process  Vents 

Benzene  Storage 
Vessels 

Equipment  Leaks 

1984  NESHAP 
Provides  ample 
margin. 

Coke 
By-Product  Plants 

Cost  effective 
equipment  and 
work  practices. 

Approach  A:   Case-by-Case 

f 

90 

Level  of  Control                  Mo  additional  control. 

Existing  control 
^  provides  anf>le  margin. 

Cost 
equi 

effective 
pment . 

MIR*^/   case/yr                      2xlo"*/0.004 

3  X 

10'^/0.04 

6  K  lo'^/O  2 

1 

4  X  10"''/0.2 

' 

Population  at  >10   /lO            0/40,000 

0/80 

,000 

3,000/1,000,000 

2,000/2,000,000 

St 

Approach  B:   <1  case/yf 

Level  of  Control                  Same  as  above. 

Same 

as  above. 

Same  as  above. 

Same  as  above . 

< 

o 

MIR/   case/yr 
Population  at  >10   /lo" 

is 

2 

p 

Approach  C:   <1  x  10 

Same 

as  above . 

14  kg/day**  and 

34  kg/day**  and 

1 

Level  of  Control                   Same  as  above 

1984  NESHAP. 

controls  required 

5 

c 

0) 

*"'         MIR/   case/yr 

1  X  10'*/0.07 

In  A. 

1  X  10'*/0.07 

Population  at  >lo"*/lo"' 

0/ unknown 

0/ unknown 

Approach  D:   <1  x  10 

Level  of  Control                   5.5  k«/day 

0  47 

kg /day"* 

0.14  kg/day"* 

0.34  kg/day** 

MIR/   case/yr                      1  x  lo''/0.0007 
Population  at  >10   /lO             0/0 

1  X 

0/0 

10"^/0.002 

1  X  10"*/0.0007 
0/0 

1  X  10'^/0.0004 
0/0 

? 

o 

•a 

o 

M 

s. 
1 

CD 

Controls  required  are  interrial  floating  roofs  on  fixed  roof 
external  floating  roof  vessels. 

b 

vessels,  effective  primary  seals  and  fittings  on  all  vessels,  and  secondary  seals  on 

■ 

Controls  required  are  gas  blanketing  on  all  process  vessels 
and  leak  detection  and  repair  for  equipment  leaks. 

,  tar-bott 

om  final  coolers  at 

foundry  plants,  wash-oil  final 

coolers  at  furnace  plants, 

MIR  -  maxlnuin  Individual  Ufetljoe  risk 

d 
Limit  on  total  benzene  emissions  from  plani 

to 

1 
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Table  1-3  summarizes  estimates  of 
major  anticipated  economic  impacts  of 
the  ample  margin  decisions  made  under 
the  approaches  for  the  benzene  source 
categories.  The  estimates  of  number  of 
facilities  shown  under  Approaches  C 


and  D  to  be  permanently  shut  down  (i.e., 
a  closure)  are  based  on  limits  of  known 
control  technologies.  These  particular 
estimates  are  rough  estimates  and  are 
not  based  on  economic  analysis.  The  job 
loss  estimates  are  also  rough 


approximations  which  include  only  the 
regulated  plants.  Estimates  of  impacts 
on  related  industries  and  general 
communities  are  not  included  and 
cannot  be  quantified  at  this  time. 
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TABLE  1-3.   SUMMARY  OF  ESTIMATED  ECONOMIC  IMPACTS  OF  AMPLE  MARGIN  OF  SAFETY  DECISIONS  UNDER  THE  ALTERNATIVE  POLICY  APPROACHES 
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Approach  A:   Caae-by-Cas« 

Annual  control  cost, 
million  S/yr 

Closure/No   of  facilities 

Jobs  lost 

Approach  B:   <1  casg/yr 

Annual  control  cost, 
million  S/yr 

Closure/No   of  facilities 

Jobs  lost 


-* 


Approach  C:   <1  x  10 

Annual  control  cost, 
million  $/yr 


Closure/No   of  facilities 


Jobs  lost 

Approach  D:   <1  x  10 

Annual  control  cost, 
million  S/yr 


Closure/No   of  facilities 
Jobs  lost 


Ethy I  benzene/ St yrcnc 
Process  Vents 


Mo  additional  cost. 


0/19 

None 

Sain*  as  above. 


Sane  as  above. 


Unknown 


6-8/13 


Unknown 


c.d 


Benzene  Storage 
Vessels 


0.1 


0/126 


Same  as  above . 


Same  as  above. 


Unknown 

I 
I 

Unknown/ 126 
Unknown 


Equipment  Leaks 

No  additional  cost. 

0/131 
None 

Same  as  above 


Unknown  but  at 
least  52,  If 
controls  were 
applied. 

100/131 


-27,000 


Unknown 


131/131 


-35,000 


Coke 
By-Product  Plants 


16 

0/44 
None 

Same  as  above. 


Unknown  but  at  least 
2«. 


4  closures  and  8  with 
reduced  product  Ion/ 44 
40X  loss  of  coke 
production  capacity 


-3,000 


Unknown  but  at  least 
29  if  controls  were 
applied 


44/4« 


-7,000 


b  • 


^The  cost  of  closure  Is  not  included  and  cannot  be  estimated  at  this  time    Closure  estimate  is  not  based  on  economic  feasibility 
Estimate  represents  only  jobs  that  would  be  directly  affected  by  closure  of  plants.   No  estimate  can  be  made  for  job  losses  In  associated  industries 
This  e.stunate  is  only  a  rough  approximation  of  Job  losses 

^Estimate  derived  from  number  of  facilities  with  emissions  exceedmK  2  Mg/yr    Range  reflects  variation  in  amount,  of  additional  reduction  required 
These  facilities  are  also  affected  by  standard  for  equipment  leaks    Thus,  actual  number  of  closures  will  be  determined  by  the  equipment  leak  standard 
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As  shown  in  Table  1-3.  ample  margin 
decisions  under  the  alternative 
approaches  are  estimated  to  result  in 
widely  varying  cost  and  economic 
impacts.  These  differences  arise  due  to 
differences  in  technical  feasibility  of 
achieving  the  standards. 

Although  under  the  court's  decision  in 
Vinyl  Chloride,  EPA  may  not  take  cost 
or  feasibility  into  account  in  setting  an 
acceptable  level  of  risk,  those  factors 
are  relevant  to  the  second,  or  ample 
margin  of  safety  step.  In  any  event, 
should  widespread  closure  of  facilities 
producing  and  using  benzene  result  from 
any  alternative  standard,  significant 
social  as  well  as  economic  impacts 
would  result.  Benzene  is  a  basic 
chemical  used  to  manufacture  a  diverse 
number  of  chemicals  and  products;  such 
as  polystyrene,  nylon,  and  synthetic 
rubber.  These  derivatives  are  used  in 
consumer  goods  (toys,  tires,  packaging], 
household  goods  (refrigerators, 
carpeting),  and  transportation. 

Request  for  Comment 

Throughout  this  notice,  comments  and 
information  are  requested  on  specific 
areas.  In  addition,  partly  in  response  to 
the  Vinyl  Chloride  decision,  EPA  is 
reexamining  assumptions  and  decision 
methods  it  has  relied  upon  in  making 
section  112  hazardous  air  pollutant 
regulatory  determinations.  As  part  of 
that  process,  EPA  is  seeking  to  engage 
the  public  and  all  interested  parties  in 
discussion  concerning  both  specific 
elements  of  alternative  proposals  for 
benzene  standards  and  a  broader 
reexamination  of  assumptions  and 
decision  methods. 

In  an  effort  to  structure  that 
discussion,  EPA  has  formulated  the  four 
alternative  approaches  noted  earlier  for 
the  control  of  hazardous  air  pollutant 
emissions  under  section  112  of  the  CAA. 
Today's  Federal  Register  notice 
proposes  these  four  approaches  for  the 
control  of  air  emissions  of  benzene  and 
thereby  provides  the  opportunity  for 
EPA  to  solicit  comments  from  the  public 
on  a  variety  of  issues  associated  with 
this  reexamination  of  the  Federal 
program  for  hazardous  air  pollutants. 
Determinations  on  many  of  these 
specific  issues  within  the  proposed 
benzene  regulation  are  expected  to  set 
precedents  for  the  approach  to  be  used 
for  the  substantial  number  of 
forthcoming  NESHAP  decisions.  Major 
areas  on  which  the  Administrator 
requests  public  comment  include,  among 
others: 

(1)  Should  EPA  consider  all  risk 
information  in  decisions  on  risk 
acceptability  or  rely  on  a  single 
numerical  risk  criterion?  If  multiple  risk 
measures  are  to  be  used  as  the  basis  for 


decisions  on  risk  acceptability,  how 
should  EPA  balance  individual  versus 
population  risk  reductions? 

(2)  What  health  risk  is  acceptable  not 
considering  cost  and  technical 
feasibility  of  achieving  it?  Moreover, 
what  constitutes  an  ample  margin  of 
safety  in  cases  where  all  exposures  pose 
some  risk? 

(3)  Should  EPA  require  standards 
pursuant  to  the  ample  margin  of  safety 
decisions  under  section  112  that  are 
"technology  forcing"?  What  criteria 
should  EPA  use  to  define  the 
"availability"  and  "feasibility"  of 
technological  controls? 

(4)  In  the  ample  margin  of  safety 
determination,  how  should  EPA  balance 
the  residual  health  risks  versus  the 
possibility  of  plant  closures? 

(5)  How  should  uncertainty  in  risk 
estimates  be  considered  in  these 
decisions? 

(6)  How  should  EPA  balance  the 
various  risk,  technical,  and  economic 
considerations  in  ample  margin  of  safety 
decisions?  How  should  EPA  consider 
the  ramifications  of  potential  errors  and 
uncertainy  of  judgments  on  technology 
capabihty  and  costs? 

(7)  Should  EPA  allow  site-by-site 
analyses  by  sources  to  comply  with  risk 
targets  in  lieu  of  reasonable  worst-case 
emission  limits? 

n.  Background  Documents  and  Notices 

Background  Documents 

The  following  is  a  listing  of 
background  documents  pertaining  to  the 
health  effects  of  benzene  and  previous 
regulatory  development  efforts  for  each 
source  category.  The  complete  title,  EPA 
publication  number,  publication  date, 
and  National  Technical  Information 
Service  (NTIS)  and  docimient  numbers 
are  included.  Where  appropriate,  an 
abbreviated  descriptive  title  used  to 
refer  to  the  document  throughout  this 
notice  is  also  listed. 

General  Health  and  Policy  Regarding 
Benzene  (Docket  No.  OAQPS  79-3.  Part 
1) 

(1)  "Assessment  of  Human  Exposures 
to  Atmospheric  Benzene,"  EPA-450/3- 
78-031.  May  1978.  (NTIS  Number  PB- 
284203).  (Docket  Item  II-A-28). 

(2)  "Assessment  of  Health  Effects  of 
Benzene  Germane  to  Low  Level 
Exposures,"  EPA-600/1-78-61. 
September  1978.  (NTIS  Number  PB- 
289789).  (Docket  Item  II-A-30). 

(3)  "Carcinogen  Assessment  Group's 
Final  Report  on  Population  Risk  to 
Ambient  Benzene  Exposures,"  EPA-450/ 
5-80-004.  January  1979.  (NTIS  Number 
PB82-227372).  (Docket  Item  II-A-31  and 
31A). 


(4)  "Response  to  Public  Comments  on 
EPA's  Listing  and  Regulation  of  Benzene 
Under  Section  112:  Comments  of  a 
General  Policy  Nature,"  EPA-450/5-84- 
001.  May  1984.  (Docket  Item  VII-B-2). 

(5)  "Response  to  Public  Comments  on 
EPA's  Listing  of  Benzene  Under  Section 
112, "  EPA-450/5-82-003.  May  1984. 
(Docket  Item  VII-B-1). 

(6)  "Interim  Quantitative  Cancer  Unit 
Risk  Estimates  Due  to  Inhalation  of 
Benzene."  Internal  Draft.  EPA-600/X- 
85-22.  February  1985.  (Docket  Item  VIII- 
A-4). 

Maleic  Anhydride  Process  Vents 
(Docket  No.  OAQPS  79-3,  Part  II) 

[1]  "Benzene  Emissions  from  Maleic 
Anhydride  Plants — Background 
Information  for  Proposal  to  Withdraw 
Proposed  Standard,"  EPA-450/3-84-002. 
March  1984.  (NTIS  Number  PB84- 
170174).  (Docket  Item  V-B-1).  Referred 
to  in  maleic  anhydride  sections  of  this 
preamble  as:  Withdraw  Background 
Information  Document  (BID). 

Ethylbenzene/Styrene  Process  Vents 
(Docket  No.  A-79-49) 

(1)  "Benzene  Emissions  from  the 
Ethylbenzene/Styrene  Industry — 
Background  Information  for  Proposal  to 
Withdraw  Proposed  Standards,"  EPA- 
450/3-84-003.  March  1984.  (NTIS 
Number  PB84-176874).  (Docket  Item  V- 
B-l).  Referred  to  in  EB/S  sections  of  this 
preamble  as:  Withdrawal  BID). 

Benzene  Storage  Vessels  (Docket  No. 
A-80-14) 

(1)  "Benzene  Emissions  from  Benzene 
Storage  Tanks — Background  Information 
for  Proposal  to  Withdraw  Proposed 
Standards,"  EPA-450/3-84-004.  March 
1984.  (NTIS  Number  PB84-167683). 
(Docket  Item  V-B-1).  Referred  to  in 
storage  vessel  sections  of  this  preamble 
as:  Withdrawal  BID. 

Benzene  Equipment  Leaks  (Fugitive 
Emisions)  (Docket  No.  A-79-27) 

(1)  "Benzene  Fugitive  Emissions — 
Background  Information  for  Proposed 
Standards,"  EPA-450/3-80-032a. 
November  1980.  (NTIS  Number  PB81- 
151664).  (Docket  Item  III-B-1).  Referred 
to  in  equipment  leak  sections  of  this 
preamble  as:  Proposal  BID. 

(2)  "Fugitive  Emission  Sources  of 
Organic  Compounds — Additional 
Information  for  Emissions,  Emission 
Reduction,  Costs."  EPA-450/3-82-010. 
April  1982.  (NTIS  Number  PB82-217126). 
(Docket  Item  IV-A-24).  Referred  to  in 
equipment  leak  sections  of  this 
preamble  as:  Additional  Information 
Document  (AID). 
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(3)  "Benzene  Fugitive  Emissions — 
Bacicground  Information  for 
Promulgated  Standards."  EPA-450/3- 
80-032b.  June  1982.  (NTIS  Number  PB84- 
210301).  (Docket  Item  V-B-1).  Referred 
to  in  equipment  leak  sections  of  this 
preamble  as:  Promulgation  BID. 

"Protocols  for  Generating  Unit- 
Specific  Estimates  for  Equipment  Leaks 
of  VOC  and  VHAP— Draft."  EPA 
Contract  Number  68-02-4338.  December 

1987.  (Docket  Item  VII-A-1). 

Coke  By-Product  Recovery  Plants 
(Docket  No.  A-79-16) 

(1)  "Benzene  Emissions  from  Coke  By- 
Product  Recovery  Plants — Background 
Information  Document  for  Proposed 
Standards,"  EPA-450/3-83-016a.  May 
1984.  (NTIS  Number  PB84-209477). 
(Docket  Item  III-B-1).  Referred  to  in 
coke  by-product  sections  of  this 
preamble  as:  Proposal  BID. 

(2)  "Benzene  Emissions  from  Coke  By- 
Product  Recovery  Plants — Background 
Information  for  Revised  Proposed 
Standards."  EPA-450/3-83-016b.  June 

1988.  Referred  to  in  coke  by-product 
sections  of  this  preamble  as:  Revised 
Proposal  BID. 

The  background  documents  listed 
above  can  be  found  in  the  dockets  or 
purchased  from  NTIS.  U.S.  Department 
of  Commerce,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  telephone 
number  (703)  487-4650.  The  Revised 
Proposal  BID  for  Coke  By-Product 
Recovery  Plants  can  be  obtained  from 
the  U.S.  EPA  Library. 

Previous  Federal  Register  Notices 

Previous  Federal  Register  notices 
pertaining  to  standards  development  for 
the  five  source  categories  emitting 
benzene  are  listed  below  in 
chronological  order.  Since  the  complete 
Federal  Register  citation  and  dates  are 
listed  here,  they  will  not  be  repeated 
throughout  this  notice. 

(1)  "National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Addition  of 
Benzene  to  List  of  Hazardous  Air 
Pollutants,"  42  PR  29332,  June  8, 1977. 

(2)  "National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Benzene 
Emissions  from  Maleic  Anhydride 
Plants;  Proposed  Rule  and  Notice  of 
Public  Hearing,"  45  FR  26660.  April  18, 
1980. 

(3)  "National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Benzene 
Emissions  from  Ethylbenzene/Styrene 
Plants;  Proposed  Rule  and  Notice  of 
Public  Hearing."  45  FR  83448,  December 
18, 1980. 

(4)  "Benzene  Emissions  from  Benzene 
Storage  Vessels;  National  Emission 
Standards  for  Hazardous  Air  Pollutants; 
Proposed  Rule  and  Notice  of  Public 


Hearing,"  45  FR  83952,  December  19. 
1980. 

(5)  "National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Benzene 
Fugitive  Emissions;  Proposed  Rule  and 
Notice  of  Public  Hearing,"  46  FR  1165. 
January  5. 1981. 

(6)  "National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Benzene 
Emissions  from  Maleic  Anhydride 
Plants,  Ethylbenzene/Styrene  Plants, 
and  Benzene  Storage  Vessels;  Proposed 
Withdrawal  of  Proposed  Standards,"  49 
FR  8386,  March  6, 1984. 

(7)  "National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Regulation  of 
Benzene;  Response  to  Public 
Comments,"  49  FR  23478,  June  6, 1984. 

(8)  "National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Benzene 
Equipment  Leaks  (Fugitive  Emission 
Sources);  Final  Rule."  49  FR  23498.  June 
6, 1984. 

(9)  "National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Proposed 
Standards  for  Benzene  Emissions  from 
Coke  By-Product  Recovery  Plants; 
Proposed  Rule  and  Notice  of  Public 
Hearing,"  49  FR  23522,  June  6, 1984. 

(10)  "National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Benzene 
Emissions  from  Maleic  Anhydride 
Plants,  Ethylbenzene/Styrene  Plants, 
and  Benzene  Storage  Vessels; 
Withdrawal  of  Proposed  Standards,"  49 
FR  23558,  June  6, 1984. 

(11)  "National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Benzene 
Emissions  from  Maleic  Anhydride 
Plants,  Ethylbenzene/Styrene  Plants, 
Benzene  Storage  Vessels,  and  Benzene 
Equipment  Leaks;  Denial  of  Petition  for 
Reconsideration."  50  FR  34144,  August 
23. 1985. 

III.  Background 

Since  the  early  1900's,  the  scientific 
and  medical  communities  have 
recognized  benzene  as  a  potentially 
toxic  substance.  Benzene  was 
recognized  as  a  potential  human 
carcinogen  (leukemia)  in  the  mid-1970's 
based  on  occupational  studies  of 
synthetic  rubber,  chemical,  and  shoe 
workers.  Other  documented 
occupational  effects  include  impairment 
of  the  blood-forming  system, 
immunotoxicity,  chromosome  breakage, 
and  neurotoxicity.  Results  of  animal 
studies  support  the  leukemogenic 
potential  of  benzene  and  show 
reproductive  and  developmental  toxicity 
also. 

Benzene  is  common  in  our  indoor  and 
outdoor  air.  Major  sources  of  benzene 
include  automobile  exhaust,  automobile 
refueling  operations,  consumer  products, 
cigarette  smoking,  and  industrial 
emissions. 


In  1977,  the  Administrator  announced 
his  decision  to  list  benzene  as  a 
hazardous  air  pollutant  under  section 
112  of  the  CAA  (42  FR  29332,  June  8, 
1977).  Benzene  was  determined  to  be  a 
hazardous  air  pollutant  because  of  its 
carcinogenic  properties.  A  hazardous  air 
pollutant  is  defined  as'an 

*  *  *  air  pollutant  to  which  no  ambient  air 
quality  standard  is  applicable  and  which 

*  *  *  may  reasonably  be  anticipated  to  result 
in  an  increase  in  mortality  or  an  increase  in 
serious  irreversible,  or  incapacitating 
reversible,  illness. 

Section  112(b)(1)(B)  of  the  CAA  requires 
EPA  to  establish  emission  standards  for 
a  hazardous  air  pollutant  "at  the  level 
which  in  [the  Administrator's]  judgment 
provides  an  ample  margin  of  safety  to 
protect  the  public  health  from  such 
hazardous  air  pollutant." 

The  listing  of  benzene  as  a  hazardous 
air  pollutant  led  to  the  development  of 
proposed  standards  for  benzene 
emissions  from  maleic  anhydride 
process  vents.  EB/S  process  vents, 
benzene  storage  vessels,  and  benzene 
equipment  leaks.  These  proposed 
standards  were  published  respectively 
by  EPA  in  the  Federal  Register  in  1980 
and  1981  (45  FR  26660.  April  18, 1980;  45 
FR  83448,  December  18, 1980:  45  FR 
83952,  December  19, 1980;  46  FR  1165. 
January  5, 1981). 

After  receipt  of  comments  from 
industry  and  members  of  the  public. 
EPA  published  a  final  rule  setting  an 
emission  standard  for  benzene 
equipment  leaks  on  June  6, 1984  (49  FR 
23498).  On  that  date,  EPA  also  withdrew 
its  proposed  standards  for  maleic 
anhydride  process  vents,  EB/S  process 
vents,  and  benzene  storage  vessels  (49 
FR  23558).  The  withdrawal  was  based 
on  the  conclusion  that  both  the  benzene 
health  risks  to  the  public  from  these 
three  source  categories,  and  the 
potential  reductions  in  health  risks 
achievable  with  available  control 
techniques  were  too  small  to  warrant 
Federal  regulatory  action  under  section 
112  of  the  CAA.  Also  on  that  date.  EPA 
published  a  proposed  standard  for 
benzene  emissions  from  coke  by-product 
recovery  plants  (49  FR  23522). 

On  August  3, 1984,  the  Natural 
Resources  Defense  Council  (NRDC)  filed 
a  petition  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit,  seeking  review  of  the  EPA's 
three  withdrawals  of  proposed  benzene 
emission  standards,  and  the  EPA's  final 
standard  for  benzene  equipment  leaks 
(Natural  Resources  Defense  Council, 
Inc.  V.  Thomas.  No.  84-1387  (hereafter 
referred  to  as  "Benzene")].  On  October 
17, 1984,  NRDC  petitioned  EPA  under 
section  307(d)(7)(B)  of  the  CAA  to 
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reconsider  its  decisions  to  withdraw 
standards  for  maleic  anhydride  process 
vents,  EB/S  process  vents,  and  benzene 
storage  vessels,  and  to  reconsider  the 
promulgated  standard  for  benzene 
equipment  leaks.  The  EPA  denied  this 
petition  on  August  23, 1985  (50  FR 
34144). 

On  July  28, 1987,  the  court  handed 
down  an  en  banc  decision  in  Natural 
Resources  Defense  Council,  Inc.  v.  EPA, 
824  F.2d  1146  {D.C.  Cir.  1987)  (hereafter 
referred  to  as  "Vinyl Chloride")  (Docket 
No.  OAQPS  79-3,  Part  I,  Docket  Item  X- 
1-4).  The  case  concerns  the  emission 
standard  under  section  112  for  vinyl 
chloride.  The  court  concluded  in  Vinyl 
Chloride  that  EPA  had  acted  improperly 
in  withdrawing  a  proposed  revision  to 
the  standard  for  vinyl  chloride  by 
considering  costs  and  technological 
feasibility  without  first  determining  a 
"safe"  or  "acceptable"  emissions  level. 
In  light  of  the  Vinyl  Chloride  opinion, 
EPA  requested  a  voluntary  remand  in 
Benzene  to  reconsider  its  June  6. 1984, 
rulemakings.  In  an  order  dated 
December  8, 1987,  the  court  approved 
the  EPA's  voluntary  remand  and 
established  a  schedule  under  which  EPA 
must  propose  its  action  on 
reconsideration  within  180  days  of  the 
order  and  take  final  action  within  360 
days  of  the  order.  This  order  was 
subsequently  modified  under  a  joint 
motion  to  e;ctend  the  time  for  proposal 
of  actions  by  45  days.  The  EPA  also 
decided  to  reconsider  the  proposed 
standard  for  benzene  emissions  from 
coke  by-product  recovery  plants  in  light 
of  the  Vinyl  Chloride  decision  and  to 
publish  a  supplemental  proposal. 

In  reconsidering  the  previous 
decisions,  the  Administrator  has  used 
data  on  emissions  and  plants,  and 
analyses  available  as  of  the  publications 
in  June  1984,  and  the  denial  of  the 
petition  for  reconsideration  in  August 
1985.  The  health  information  considered 
consists  of  the  information  available  at 
the  time  of  the  1984  decisions  as  well  as 
the  recent  assessment  provided  by  the 
Agency  for  the  Toxic  Substances  and 
Disease  Registry  (ATSDR)  that  was 
released  for  public  comment  in 
December  1987  (Docket  No.  OAQPS  79- 
3,  Part  I,  Docket  Item  X-1-2).  For  coke 
by-product  recovery  plants,  the 
estimated  impacts  were  revised  based 
on  comments  received  after  the  June  6, 
1984,  proposal.  These  revised  impacts 
were  used  in  the  Administrator's 
reconsideration. 

The  EPA  received  in  April  1988  from 
the  American  Petroleum  Institute  (API)  a 
report  entitled  "Quantitative  Re- 
evaluation  of  the  Human  Leukemia  Risk 
Associated  with  Inhalation  Exposure  to 


Benzene."  This  report  is  in  Docket  No. 
OAQPS  79-3,  Part  I  (Docket  Item  X-D-2) 
and  is  available  for  public  comment. 
Due  to  the  limited  time  available 
between  submittal  of  this  report  and  the 
court  deadline,  this  information  could 
not  be  evaluated  before  the 
reconsideration. 

IV.  Characterization  of  Benzene  Health 
Risks 

The  characterization  of  the  potential 
adverse  health  effects  of  human 
exposure  to  benzene  emitted  from  the 
subject  source  categories  is  presented  in 
four  parts:  Hazard  identification,  dose/ 
response  assessment,  exposure 
assessment,  and  risk  characterization. 
Based  upon  the  documented  association 
between  exposure  to  benzene  and 
elevated  leukemia  incidence  in 
occupational  populations,  the  risk 
characterization  section  includes 
estimates  of  excess  leukemia  risk  for  the 
general  population  exposed  to  benzene 
emissions  from  the  subject  source 
categories.  The  attendant  uncertainties 
in  these  estimates  are  also  described. 

Hazard  Identification 

As  a  widely  used  organic  chemical, 
the  potential  toxicity  of  benzene  has 
been  recognized  since  the  erly  1900's. 
Initially  identified  as  a  causative  agent 
in  cases  of  bone  marrow  poisoning  and 
blood  abnormalities,  the  understanding 
of  benzene's  toxic  properties  has 
gradually  expanded  to  include 
associations  with  aplastic  anemia  and 
cancer. 

Although  a  tentative  association 
between  exposure  to  benzene  and 
leukemia  was  first  documented  in  1928, 
benzene  was  not  broadly  recognized  as 
a  potential  human  carcinogen  until  the 
early  1970's  with  the  publication  of 
several  epidemiological  studies  of 
benzene-exposed  workers  reported  by 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  (Docket  No. 
OAQPS  79-3,  Part  I,  Docket  Item  X-J-2). 
Based  on  this  evidence,  the 
Administrator,  on  June  8, 1977, 
announced  a  decision  to  lis!  benzene  as 
a  hazardous  air  pollutant  under  section 
112  of  the  CAA.  Supplementary 
information  on  the  listing  may  be 
obtained  from  the  EPA  document 
"Response  to  Public  Comments  on 
EPA's  Listing  of  Benzene  under  Section 
112"  (Docket  No.  OAQPS  79-3,  Part  1. 
Docket  Item  VII-B-1). 

Although  acute  nonlymphocytic 
leukemia  (leukemia]  is  not  the  only 
adverse  health  effect  attributed  to 
benzene,  the  serious  nature  of  this 
disease  and  the  uncertainties  regarding 
the  existence  of  any  risk-free  levels  of 
exposure  combined  to  make  it  of  central 


importance  in  hazard  assessment  The 
EPA's  health  basis  for  listing  rested 
primarily  on  retrospective  studies  in 
occupationally  exposed  human 
populations.  Of  these,  three  reports 
documenting  an  association  received  the 
greatest  emphasis:  Infante  el  ai., 
published  in  1977,  Aksoy  et  al., 
published  in  1976.  and  Ott  et  al., 
published  in  1977  (Docket  No.  OAQPS 
79-3,  Part  I,  Docket  Items  II-I-66,  IV-J- 
16,  and  II-1-71).  In  the  interval  since  the 
listing  decision,  additional  human  data 
and  animal  data  have  become  available 
which  further  support  a  casual 
relationship.  Notable  in  this  regard  are 
studies  pubhshed  in  1981  by  Rinsky  et 
al.  of  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  (Docket  No.  OAQPS  79-3.  Part 
1,  Docket  Item  IV-J-9)  providing 
improved  follow-up  of  the  Infante 
cohorts,  and  a  study  by  the  Chemical 
Manufacturers  Association  (CMA) 
published  by  Wong  et  al.  in  1983,  of 
mortality  among  chemical  workers 
exposed  to  benzene  (Docket  No.  OAQPS 
79-3.  Part  I,  Docket  Item  X-I-I).  The 
results  of  these  studies  are  summarized 
below. 

Infante  et  al.  reported  on  a  cohort  of 
748  white  males  occupationally  exposed 
to  benzene  at  any  time  between  1940 
and  1949  at  two  facilities  manufacturing 
rubber  hydrochloride  (pliofilm).  The 
cohort  mortality  study  revealed  a 
significant  excess  of  leukemia  deaths  (7 
observed  versus  1.38  expected) 
associted  with  benzene  exposure.  Aksoy 
and  co-workers  reported  the  incidence 
of  leukemia  between  1907  and  1973 
among  28,500  Turkish  shoe,  slipper  and 
handbag  workers  exposed  to  airborne 
benzene.  The  shoe  workers  had  more 
than  twice  the  rate  of  leukemia  when 
compared  to  the  annual  leukemia 
incidence  in  the  general  population  of 
Turkey.  Ott  et  al.  reported  the  long-term 
mortality  patterns  of  794  workers  in 
chemical  manufacturing  facilities.  Three 
deaths  from  leukemia  were  observed  at 
a  chemical  plant  among  benzene- 
exposed  employees  when  only  0.8 
deaths  from  leukemia  were  expected,  a 
3.75-fold  excess  risk.  Rinsky  et  al.  (1981, 
1987)  provided  a  follow-up  retrospective 
mortality  study  of  the  benzene  exposed 
workers  in  the  pliofilm  industry  (Docket 
No.  OAQPS  79-3.  Part  I,  Docket  Items 
IV-J-9  and  X-1-3).  In  the  1981  analysis 
in  which  the  workers  were  followed 
through  June  30, 1975,  7  leukemia  cases 
were  observed  as  compared  to  1.25 
expected  cases.  Rinsky  also  provided 
further  detail  on  atmospheric  benzene 
concentrations  to  which  the  workers 
were  exposed.  Rinsky  et  al.  (1987) 
extended  the  follow-up  of  the  cohort 
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members  to  1982.  At  this  time.  9  cases  of 
leukemia  were  observed  when  2.7  were 
expected. 

Wong  et  al.  examined  the  causes  of 
death  for  7,676  chemical  workers 
employed  for  at  least  6  months  between 
1946  and  1975  (Docket  No.  OAQPS  79-3, 
Part  I.  Docket  Item  X-1-1).  Upon 
comparison  of  specific  mortality  rates 
between  workers  exposed  and  workers 
not  exposed  to  benzene,  the  authors 
found  significant  increased  risk  for 
benzene  exposed  workers  of  over  four- 
fold when  compared  to  nonexposed 
workers.  Seven  leukemia  deaths  were 
observed  in  the  exposed  group,  and 
none  were  observed  in  the  nonexposed 
group. 

The  EPA  reviewed  the  weight  of 
evidence  of  carcinogenicity  from  the 
various  occupational  studies  and 
concluded  that  there  is  sufficient 
evidence  of  a  causal  relationship 
between  benzene  exposure  and 
leukemia.  Based  on  this  evaluation,  the 
Agency  has  classified  benzene  as  Group 
A,  a  known  human  carcinogen, 
following  the  procedures  set  forth  in  the 
EPA's  Guidelines  for  Cancer  Risk 
Assessment  (51  FR  33992.  September  24, 
1986). 

In  addition  to  leukemia,  several  of  the 
studies  described  above  noted  increases 
in  other  cancers,  most  notably 
lymphosarcoma  and  multiple  myeloma, 
in  benzene-exposed  cohorts.  In  these 
cases,  however,  the  data  are  currently 
considered  insufficient  to  document  an 
association. 

Animal  studies  that  have  been 
extensively  reviewed  in  the  OSHA 
rulemaking,  offer  general  confirmation 
of  the  carcinogenic  potential  of  benzene. 
Maltoni  and  Scamoto  (1979)  reported 
that  benzene  administered  orally  to  rats 
was  associated  with  increases  in  tumors 
of  the  Zymbal  gland  and  mammary 
tumors,  as  well  as  leukemia.  (Docket  No. 
OAQPS  79-3.  Part  I.  Docket  Item  IV-J- 
6).  Maltoni  et  al.  (1982)  found 
subsequently  that  Zymbal  gland  tumors 
were  induced  in  rats  exposed  by 
inhalation  exposure  to  benzene.  Snyder 
et  al.  (1978)  published  a  preliminary 
finding  of  myelogenous  leukemia  in  mice 
exposed  by  inhalation  to  benzene 
(Docket  No.  OAQPS  79-3,  Part  I.  Docket 
Item  II-I-92).  Snyder  et  al.  (1980)  also 
reported  increased  leukemia  and 
lymphomas  in  mice  exposed  by 
inhalation  of  300  parts  per  million  (ppm) 
benzene.  6  hours  per  day.  5  days  per 
week  over  a  lifetime  (Docket  No. 
OAQPS  79-3.  Part  I.  Docket  Item  IV-)- 
7). 

In  1983,  the  National  Toxicology 
Program  (NTP)  completed  a  2-year 
chronic  study  of  mice  and  rats  orally 
exposed  to  benzene  (Docket  No.  OAQPS 


79-3.  Part  I.  Docket  Item  IV-H-5).  The 
study  found  a  significant  incidence  in 
cancers  at  multiple  sites  in  both  sexes 
and  both  species  of  rodent.  In  rats  an 
increased  incidence  of  Zymbal  gland 
carcinomas,  skin  cancer,  and  cancer  of 
the  oral  cavity  was  observed.  Increases 
in  six  types  of  tumors  including 
malignant  lymphoma,  preputial  gland 
carcinoma,  and  lung  cancer  were 
observed  in  male  mice,  and  seven  tumor 
types  including  lymphoma,  lung  cancer, 
ovarian  cancer,  breast  cancer,  and  liver 
cancer  were  found  in  female  mice. 

Toxic  effects  in  humans,  other  than 
cancer,  have  been  associated  with 
benzene  exposure  in  various 
epidemiologic  studies  of  occupationally 
exposed  populations.  Effects  on  the 
human  hematopoietic  (blood-forming) 
svstem  have  been  documented  by 
dSHA  (Docket  No.  OAQPS  79-3,  Part  I, 
Docket  Item  X-J-2).  A  common  clinical 
finding  in  benzene  hematotoxicity  is  a 
decrease  in  various  cellular  elements  of 
the  circulating  blood,  termed  cytopenia. 
This  decrease  can  proceed  to  aplastic 
anemia,  which  is  a  rare  disorder 
characterized  by  a  reduction  in  all 
cellular  elements  in  the  peripheral  blood 
and  bone  marrow.  The  OSHA  has 
observed  a  case  fatality  rate  of  30  to  50 
percent  within  the  first  year  of  diagnosis 
of  aplastic  anemia. 

The  OSHA  also  reviewed  numerous 
occupational  studies  in  a  recent 
rulemaking  associating  chromosomal 
aberrations  in  bone  marrow  cells  and 
peripheral  lymphocytes  in  workers 
exposed  to  benzene.  Generally  the 
epidemiologic  studies  indicate  that 
chromosomal  breakage  can  occur  at 
exposures  at  or  below  10  ppm,  8  hours 
per  day. 

Through  the  ATSDR  with  the  help  of 
EPA.  the  U.S.  Public  Health  Service  has 
recently  reviewed  the  scientific 
literature  on  noncancer  effects  observed 
in  animal  studies  (Docket  No.  OAQPS 
79-3,  Part  I.  Docket  Item  X-I-2).  This 
review  found  that  animal  inhalation 
studies  are  available  showing  adverse 
systemic  effects  such  as  bone  marrow 
depression,  injury  to  cells  of  the 
hematopoietic  organs,  and 
immunotoxicity.  Numerous  studies  in 
whole  animals  have  associated  the 
induction  of  bone  marrow  depression 
with  inhalation  exposure  to  benzene 
(Toft  et  al..  Snyder  et  al..  1984).  This 
effect  generally  occurs  during  short-term 
exposure  to  about  10  ppm  benzene  or 
above.  Cellular  immune  dysfunction  in 
mice  has  been  reported  by  Rosenthal 
and  Snyder,  and  was  associated  with 
short-term  inhalation  exposures  of  about 
30  ppm  benzene. 

A  number  of  investigations  cited  in 
the  ATSDR  review  have  evaluated 


developmental  and  reproductive  toxicity 
in  animals  following  inhalation 
exposure  to  benzene.  These  studies 
have  shown  that  benzene  is  toxic  to  the 
developing  embryo  and  fetus.  Ward  et 
al.  (1985)  observed  that  mice  exposed  to 
benzene  at  300  ppm  for  13  weeks 
experienced  changes  in  the  ovaries  and 
testes  such  as  atrophy,  degeneration, 
and  decreased  spermatozoa.  Ungvary 
and  Tatrai  (1985)  demonstrated  dose- 
dependent  fetotoxic  effects  in  mice  and 
rabbits  exposed  to  benzene  during 
gestation.  Keller  and  Snyder  (1985) 
demonstrated  alterations  in 
hematopoiesis  in  the  fetuses  and 
offspring  of  pregnant  mice  exposed  by 
inhalation  to  10  ppm  benzene  (Docket 
No.  OAQPS  79-3.  Part  I,  Docket  Item  X- 
1-2). 

Dose/Response  Assessment 

The  dose/response  assessment 
addresses  the  relationship  between  the 
dose  of  benzene  administered  or 
received  in  the  various  human  and 
animal  studies,  and  the  incidence  of  an 
adverse  health  effect  in  the  exposed 
study  population.  Although  human 
exposure  to  benzene  in  the  workplace 
has  been  associated  with  leukemia, 
aplastic  anemia,  multiple  myeloma, 
lymphomas,  pancytopenia,  chromosomal 
breakages,  and  depression  of  bone 
marrow,  EPA  believes  that  the  leukemia 
incidence  in  epidemiologic  studies 
provides  the  clearest  association 
between  human  exposures  and  the 
induction  of  disease  for  dose/response 
estimation  purposes.  Toxicity  of  the 
hematopoietic  system  as  well  as 
cytogenetic  effects  in  humans  have  been 
causally  related  to  benzene  exposure; 
however,  the  magnitude  and  duration  of 
dose  required  to  elicit  these  effects  are 
not  well  known  at  this  time.  Thus, 
carcinogenicity,  specifically  leukemia,  is 
currently  the  focus  of  greatest  concern 
in  estimating  the  potential  risk  to  the 
general  population  exposed  to  benzene 
emitted  from  stationary  industrial 
sources.  The  association  between 
benzene  exposure  and  human  leukemia 
is  strengthened  by  observations  of 
increased  leukemia  mortality  rates 
among  independent  cohorts  in  different 
occupational  settings.  In  addition, 
individuals  exposed  to  benzene  were 
evaluated  over  a  time  period  that 
spanned  the  latency  of  leukemia. 
Although  a  dose/response  association 
between  cancer  and  benzene  exposure 
has  been  demonstrated  in  rodent 
bioassays.  EPA  believes  that  human 
data,  when  available,  should  be  given 
greater  weight  in  assessing  the  potential 
risk  to  the  benzene-exposed  human 
population. 
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Since  a  specific  environmental 
carcinogen  is  likely  to  be  responsible 
for,  at  most,  a  small  fraction  of  a 
community's  overall  cancer  incidence, 
and  since  the  general  population  is 
exposed  to  a  complex  mixture  of 
potential  causative  agents,  attempts  to 
directly  link  actual  human  cancers  with 
ambient  air  exposure  to  chemicals  such 
as  benzene  are  easily  confounded. 
Epidemiologic  techniques  are  generally 
not  sensitive  enough  to  measure  such  an 
association  directly.  Therefore.  EPA 
must  rely  upon  mathematical  modeling 
techniques  to  estimate  human  health 
risks.  These  techniques,  collectively 
termed  "quantitative  risk  assessment" 
provide  a  means  of  mathematically 
estimating  the  risk  of  adverse  health 
effects  from  ambient  exposure  to 
benzene  by  extrapolating  effects  found 
at  higher  occupational  exposure  levels 
to  lower  concentrations  characteristic  of 
population  exposure  in  the  vicinity  of 
industrial  sources.  A  key  element  in  this 
extrapolation  is  the  unit  risk  estimate 
(UREJ.  For  benzene  this  estimate  is 
derived  from  the  dose/response 
relationship  observed  in  the 
occupational  studies  and  represents  the 
estimated  upperbound  on  the  increased 
risk  of  contracting  leukemia  for  an 
individual  exposed  for  a  lifetime  (70 
years)  to  a  specific  concentration  of 
benzene  (e.g.,  1  ppm)  in  the  air. 

In  deriving  the  URE  for  benzene,  EPA 
has  used  the  geometric  mean  of  four 
URE  (derived  by  maximum  likeUhood) 
based  on  two  model  types  (additive  risk 
and  multiplicative  risk]  each  with  two 
measures  of  exposure  (unweighted  and 
weighted  cumulative  exposure).  It  is 
assumed  that  the  leukemia  response  is 
linearly  related  to  benzene  dose,  even  at 
very  low  levels  of  exposure.  The  Office 
of  Science  and  Technology  Policy 
maintains  that  while  there  are  biological 
data  supporting  this  approach,  and 
epidemiologists  have  frequently 
assumed  a  linear  model  for  dose/ 
response  analysis  of  carcinogens,  there 
are  also  data  which  suggest  that,  for 
some  carcinogenic  agents,  the  dose/ 
response  relationship  is  not  linear,  with 
the  response  decreasing  faster  than  the 
dose  at  low  levels  of  exposure  (Docket 
No.  OAQPS  79-3,  Part  I,  Docket  Item  X- 
I-l).  At  such  low  levels  the  nonlinear 
model  produces  smaller  risk  factors  than 
the  linear  model. 

The  possibility  of  a  carcinogenic 
threshold  for  benzene,  an  exposure  level 
below  which  there  would  be  no  risk  of 
leukemia,  has  also  been  debated 
(Docket  No.  OAQPS  7»-3,  Part  I,  Docket 
Item  VII-B-2).  At  present,  the 
mechanisms  involving  the  induction  of 
leukemia  following  chronic  benzene 


exposure  remain  largely  unknown,  and 
data  are  Umited.  In  the  absence  of  sound 
scientific  evidence  to  the  contrary,  EPA 
has  concluded  that  a  nonthreshold 
presumption  represents  appropriate 
scientific  policy. 

The  EPA  has  elected  to  use  the  linear 
nonthreshold  assumption  for  the 
benzene  dose/response  assessment 
because  it  is  generally  considered  to  be 
conservative  compared  to  the  nonlinear 
alternatives,  is  consistent  with  some 
proposed  mechanisms  of  carcinogenesis, 
and  provides  a  good  "fit"  for  the 
benzene  data.  This  choice  of  models 
results  in  a  plausible  estimate  of 
leukemia  unit  risk  to  the  exposed 
population.  If  true  linearity  holds  at  low 
environmental  exposures,  then  these 
numbers  will  overestimate  risk  50 
percent  of  the  time  and  underestimate 
risk  50  percent  of  the  time.  If  the  true 
low-dose/response  relationship  is  less 
than  linear,  then  these  estimates  would 
err  on  the  high  end  and  in  favor  of  the 
protection  of  the  public  health.  The 
limited  data  from  which  the 
extrapolation  is  made  are  consistent 
with  the  linear  model. 

On  October  17, 1984,  NRDC  petitioned 
the  Administrator  of  EPA  to,  in  part, 
evaluate  the  most  current  scientific 
literature  on  benzene  carcinogenicity 
and  revise  the  EPA's  URE  accordingly. 
This  petition  culminated  in  an  update  of 
the  carcinogenic  potency  estimate  for 
benzene  summarized  in  a  report  entitled 
"Interim  Quantitative  Cancer  Unit  Risk 
Estimates  Due  to  Inhalation  of 
Benzene,"  (Docket  No.  OAQPS  79-3. 
Part  I.  Docket  Item  VIII-A-4).  In 
response  to  the  concerns  of  the 
petitioner,  EPA  evaluated  the  risk 
implications  of  the  epidemiological 
findings  of  the  1981  Rinsky  et  al.  study 
of  rubber  workers,  the  Wong  et  al.  study 
of  chemical  workers,  and  the  Ott  et  al. 
study  of  chemical  workers,  all  of  which 
were  known  to  involve  benzene 
exposure  in  the  workplace  (50  FR  34144, 
August  23, 1985)  (Docket  No.  OAQPS 
79-3,  Part  I,  Docket  Item  IX-A-1). 
Although  various  animal  bioassays  were 
considered,  EPA  concluded  that  the  URE 
for  inhalation  of  benzene  was 
appropriately  based  upon  the 
epidemiologic  studies  since  these 
studies  were  of  recognized  quality,  and 
had  the  greatest  relevance  in  the 
estimation  of  health  risk  to  humans.  In 
the  reevaluation  of  the  URE,  EPA  pooled 
the  leukemia  responses  observed  in  the 
1981  Rinsky  et  al.  and  Ott  et  al.  cohorts, 
and  computed  a  geometric  mean  of  each 
maximum  likelihood  point  risk  estimate. 
The  observations  of  Wong  et  al.  were 
used  as  a  comparison  to  the  computed 
risk  estimates  of  the  pooled  studies.  The 


resulting  ratio  between  these  two  sets  of 
data  was  used  to  adjust  the  computed 
geometric  mean  estimate.  Based  on 
these  calculations,  the  URE  for  benzene 
was  revised  in  1985  from  an  excess  of 
2.2  chances  in  lOO  of  contracting 
leukemia  for  a  lifetime  exposure  to  1 
ppm  benzene  in  the  air  (0.022/ppm)  to 
an  excess  of  2.6  chances  in  100  (0.026/ 
ppm)  (50  FR  34146,  August  23, 1985) 
(Docket  No.  OAQPS  79-3.  Part  I,  Docket 
Item  IX-A-1). 

There  are  uncertainties  inherent  in  the 
derivation  of  the  URE  for  benzene  that 
can  only  be  addressed  qualitatively  at 
this  time.  These  uncertainties  may  lead 
to  either  an  overestimation  or 
underestimation  of  the  potential 
leukemia  risk  to  the  exposed  population. 
The  derivation  of  the  URE  considered 
only  the  incidence  of  myelogenous 
leukemia  in  epidemiological  studies.  The 
URE  might  be  increased  by  considering 
other  types  of  cancers  manifested  in  the 
benzene  exposed  workers,  e.g..  multiple 
myeloma.  In  contrast,  the  assimiption  of 
low  dose  linearity  in  the  risk  modeling 
may  tend  to  overestimate  the  dose/ 
response  function  if  the  true  shape  of  the 
relationship  is  curvilinear.  A  third  major 
area  of  uncertainty  is  that  EPA  has 
extrapolated  the  leukemia  risks 
identified  for  occupationally  exposed 
populations  (generally  healthy  white 
males)  to  the  general  population  in 
which  susceptibility  to  a  carcinogenic 
effect  could  differ.  Such  susceptibility 
can  differ  with  age.  sex.  genetic 
variability,  and  present  state  of  health. 
The  URE  for  benzene  may 
underestimate  the  leukemia  risk  to  more 
susceptible  subgroups. 

Exposure  Assessment 

Estimation  of  the  potential  leukemia 
risk  associated  with  the  emission  of 
benzene  from  industrial  sources  requires 
estimation  of  the  concentrations  of 
benzene  to  which  the  population  may  be 
exposed,  and  determination  of  the 
magnitude  of  population  exposure.  In 
the  absence  of  adequate  monitored 
ambient  air  levels  near  the  industrial 
sources.  EPA  used  mathematical  models 
to  predict  the  dispersion  of  emissions 
and  subsequent  potential  for  human 
exposure. 

Estimates  of  population  exposure  to 
benzene  in  the  ambient  air  resulting 
from  emissions  from  industrial  sources 
were  developed  using  the  EPA's  Human 
Exposure  Model  (?iEM).  The  HEM 
accepts  as  inputs  the  locations  and 
emission  characteristics  of  the  subject 
source  categories  of  benzene.  This 
information  is  combined  with  census 
and  meteorological  data  contained  in 
the  model  to  estimate  the  magnitude  and 
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distribution  of  population  exposure. 
Emission  and  plant  parameters  often 
must  be  estimated  rather  than 
measured,  particularly  in  determining 
the  magnitude  of  fugitive  emissions,  and 
where  there  are  large  numbers  of 
sources  that  individually  emit  small 
amounts  of  benzene.  As  discussed  in 
more  detail  later  in  this  notice,  this  can 
lead  to  overestimates  or  underestimates 
of  exposure.  Similarly,  meteorological 
data  are  not  available  at  specific  plant 
sites,  but  are  available  only  from  the 
closest  recording  weather  stations  that 
may  or  may  not  be  representative  of  the 
meteorology  of  the  plant  vicinity.  The 
dispersion  modeling  of  the  emissions 
usually  assumes  that  the  terrain  in  the 
vicinity  of  the  sources  is  flat.  For 
sources  located  in  complex  terrain 
where  the  surrounding  topography  is  at 
higher  elevation  than  the  emission  point, 
this  assumption  would  tend  to 
underestimate  the  maximum  annual 
concentration  of  benzene,  although 
estimates  of  aggregated  population 
exposure  would  be  less  affected. 

The  exposure  modeling  also  assumes 
that  the  population  density  in  the 
vicinity  of  the  source  remains 


unchanged  for  70  years  and  that  the 
population  is  exposed  for  24  hours  per 
day  for  a  70-year  lifetime.  The  exposure 
estimates  do  not  consider  the  dynamics 
of  population  growth,  decline,  or 
mobility.  This  may  lead  to  over-  or 
underestimates  of  population  exposure, 
depending  on  the  nature  of  population 
flux.  The  benzene  exposure  assessment 
also  assumes  the  industrial  sources 
under  analysis  will  operate  for  70  years 
to  account  for  potential  lifetime 
exposures.  This  assumption 
overestimates  maximum  and  aggregate 
exposure.  The  degree  of  overstatement 
varies,  however,  among  industries. 

The  ciurent  exposure  analysis  does 
not  include  an  analysis  of  indirect 
exposure  pathways  of  benzene  such  as 
dermal  absorption  or  ingestion. 
Furthermore,  the  analysis  did  not 
include  concomitant  exposure  that  may 
result  from  pollutants  co-emitted  from 
the  sources.  Exclusion  of  such  factors 
may  underestimate  total  potential 
exposure  from  these  sources.  A  final 
uncertainty  in  the  exposure  analysis  is 
that  the  current  version  of  HEM  does 
not  account  for  potential  increased 
maximum  exposures  that  may  result 


from  the  co-location  of  facilities, 
although  EPA  believes  this  effect  would, 
in  most  cases,  be  very  small. 

The  mathematical  exposure  models 
predict  population  exposure  based  on 
the  estimated  rate  of  release  of  benzene 
from  the  industrial  source  categories. 
While  no  reliable  benzene  monitoring 
data  exist  in  the  vicinity  of  the  subject 
industrial  source  categories,  EPA  has 
reviewed  a  limited  number  of 
measurements  taken  of  benzene 
concentrations  in  urban  and  rural  areas 
of  the  United  States.  Table  IV-1 
summarizes  the  range  of  measured 
benzene  concentrations  in  urban  and 
rural  air.  It  must  be  emphasized  that 
these  data  are  the  result  of  24-hour 
measurements,  and  may  not  reflect 
annual  average  benzene  concentrations 
in  the  atmosphere  at  those  locations. 
Nevertheless,  the  data  suggest  that  the 
average  background  benzene 
concentration  in  urban  areas  ranges 
from  about  1.5  to  6  parts  per  billion 
(ppb),  and  the  average  background 
concentration  of  benzene  in  rural  areas 
seems  to  be  less  than  1  ppb. 

BILUNG  CODE  6S60-Sfr-M 
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TABLE  IV-1.   24-HOUR  MEASUREMENTS  IN  URBAN  AND  RURAL  AREAS  IN 

THE  UNITED  STATES 


Study 

Benzene 
Minimum 

Concentrat 
Average 

ion  (ppb) 
Maximum 

TEAM  (1986)^ 

Elizabeth-Bayonne 

0.4 

3.0 

28.25 

Los  Angeles 

0.6 

N/A 

6.2 

HUNT  fEPA  1985)^* 

2.0 

3.0 

5.0 

EPA  (1986)^** 

1.5 

3.26 

5.0 

SINGH  (1982)^'^ 

- 

Houston 
St.  Louis 
Denver 

Staten  Island 
Chicago 

0.84 

0.11 

0.11 

0.082 

0.588 

5.78 
1.41 
4.39 
4.20 
2.56 

37.7 

5.82 

23.91 

19.03 

8.77 

ROBERTS  (1985)2'^ 

73  kilometers  (km)  from  Denver 
rural  area 

0.02 

N/A 

0.85 

HOLZER  (1977)^'^ 

Rural  area  -  Talladega  National 
Forest 


0.2 


0.4 


1.3 


Minimum  »  Philadelphia;  Average  =  Baltimore,  Los  Angeles,  N.  New  Jersey, 
Houston,  Philadelphia;  Maximum  =  Houston. 


*• 


Urban  measurements  in  California, 


1 


Docket  No.  OAQPS  79-3,  Part  I,  Docket  Items  X-A-1,  X-A-2,  X-A-3. 

■Quality  assurance/quality  control  not  available. 

Sources  cited  in  Toxicological  Profile  for  Benzene  (1987),  Draft  Report, 
ATSDR,  U.  S.  Public  Health  Service  (Docket  No.  OAQPS  79-3,  Part  I, 
Docket  Item  X-I-2). 
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The  principal  sources  of  the  ambient 
background  levels  of  benzene  are  not 
well  understood.  Benzene  is  both 
naturally  occurring  and  has  a  fairly  long 
atmospheric  half-life.  There  is 
speculation  that  anthropogenic  sources, 
especially  tail-pipe  emissions  from 
mobile  sources,  may  be  largely 
responsible  for  these  general 
background  levels  in  the  U.S.;  however. 
EPA  recognizes  the  possible  influence 
on  benzene  levels  in  urban  areas  from 
petrochemical  facilities,  chemical 
manufacturing  facilities,  and  other 
industrial  sources  of  benzene  located  in 
these  cities. 

Risk  Characterization 

The  exposure  estimates  obtained  from 
the  HEM  are  combined  with  the 
estimate  of  carcinogenic  potency  for 
benzene  ("unit  risk")  to  calculate  the 
probability  of  the  increased  risk  of 
cancer  in  the  exposed  population.  In 
combining  the  estimates  of  population 
exposure  with  the  URE  for  benzene,  two 


measures  of  excess  leukemia  risks  are 
calculated:  the  aggregate  population 
risk,  and  the  maximum  individual 
Hfetime  cancer  risk.  Individual  lifetime 
risks  can  also  be  expressed  in  terms  of 
population  risk  distribution.  The 
aggregate  population  risk,  expressed  as 
annual  cancer  incidence,  is  defined  as 
the  average  number  of  excess  cancer 
cases  expected  annually  in  the  exposed 
population  residing  in  the  vicinity  of  the 
industrial  sources  of  benzene.  This 
measure  is  obtained  by  dividing  the 
expected  excess  lifetime  incidence  by 
70. 

The  maximum  individual  lifetime 
cancer  risk  is  defined  as  the  probability 
of  contracting  cancer  following  a 
lifetime  exposure  to  benzene  at  the 
maximum  modeled  long-term  ambient 
benzene  concentration.  Estimates  of 
maximum  individual  lifetime  cancer  risk 
are  usually  expressed  as  a  probability 
represented  in  scientific  notation  as  a 
negative  exponent  of  10.  A  risk  of 


contracting  cancer  of  1  chance  in  10,000 
is  written  as  1  X  10*.  1  chance  in 
1,000,000  as  1  X  10"*,  etc.  These  risks. 
because  of  the  uncertainties  and 
assumptions  inherent  in  the  dose/ 
response  assessment  and  exposure 
assessment,  cannot  be  construed  as 
absolute  measures  of  the  true  risk 
burden  to  the  benzene  exposed 
population.  The  quantitative  risk 
assessment  is  best  viewed  as  a  relative 
estimate  of  the  likelihood  of  cancer 
associated  with  benzene  emissions  from 
the  industrial  source  category,  for 
comparision  with  estimates  from 
alternative  emission  scenarios  or  other 
benzene  source  categories. 

The  estimated  maximum  individual 
lifetime  cancer  risk  and  annual  cancer 
incidence  resulting  from  inhalation 
exposure  to  predicted  ambient 
concentrations  of  benzene  emitted  from 
the  industrial  source  categories  are 
summarized  in  Table  IV-2. 
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TABLE  IV-2.  SUMMARY  OF  THE  MAXIMUM  INDIVIDUAL  CANCER  RISK**  AND  ANNUAL 
CANCER  INCIDENCE^  ASSOCIATED  WITH  BASELINE  BENZENE  EMISSIONS 

FROM  INDUSTRIAL  SOURCES 


Industrial  Source  Category 


Estimated  Excess 
Maximum  Individual  Annual  Leukemia 
Lifetime  Risk  (MIR)^'^   Incidence"'^ 


Maleic  Anhydride 
Ethyl benzene/Styrene 
Benzene  Storage^ 

Equipment  Leaks 

Coke  By- Product 
Recovery  Plants 


2  X  10 

4  X  10" 

to 
4  X  10' 

6  X  10 

6  X  10' 


-5 

-4 
-4 


0 

0.004 

0.05 
to 
0.1 

0.2 

3 


Maximum  individual  lifetime  risk  is  defined  as  the  upperbound  of  the 
probability  of  contracting  cancer  following  a  lifetime  exposure  at  the 
maximum  modeled  average  annual  ambient  benzene  concentration. 

Annual  cancer  incidence  is  defined  as  the  average  number  of  excess 
leukemia  cases  expected  annually  in  the  exposed  population. 

Range  of  risks  associated  with  benzene  storage  reflects  the  range  for 
emission  estimates. 

Risk  e<;timates  based  on  emissions  remaining  after  application  of 
40  CFR  Part  61,  Subpart  J. 

®Based  on  the  weight  of  evidence  from  epidemiological  studies,  EPA 
classifies  benzene  as  Group  A,  a  known  human  carcinogen. 

BILUNG  CODE  6S60-S0-C 


UMI 


40 
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As  was  noted  in  the  dose/response 
Subsection,  the  estimated  excess  cancer 
risk  estimates  calculated  from  the  URE 
are  based  on  leukemia  mortality  in 
rubber  and  chemical  workers  exposed  to 
benzene.  One  uncertainty  in  the 
quantative  risk  assessment  involves  the 
linear  extrapolation  from  relatively  high 
occupational  benzene  exposures  to 
much  lower  predicted  ambient 
exposures  in  the  vicinity  of  the 
industrial  source  categories.  The  study 
by  Ott  eta  al.  demonstrates  a  four-fold 
increase  in  leukemia  for  workers  who 
had  been  exposed  to  average  benzene 
concentrations  of  about  5  ppm  for  an 
average  of  about  9  years.  Furthermore, 
two  out  of  the  four  individuals  in  the 
study  who  died  from  leukemia  were 
characterized  as  having  been  exposed  to 
average  benzene  levels  below  2  ppm. 
Case  2,  for  example,  had  1.5  ppm-years 
cumulative  benzene  exposure  over  18 
months.  Daily  exposures  in  the  NIOSH 
cohort  were  more  typically  in  the  range 
of  20  to  40  ppm  over  an  8-hour  shift 
(Docket  No.  OAQPS  79-3,  Part  I.  Docket 
Item  Il-J-9). 

By  comparison,  EPA  has  estimated 
maximum  modeled  annual  ambient 
benzene  concentrations  near  the 
industrial  source  categories  of  benzene 
emissions  to  range  from  0.8  ppb  (near  an 
EB/S  facility]  up  to  230  ppb  (near  a  coke 
by-product  recovery  plant).  Thus,  the 
highest  predicted  ambient  air  exposures 
to  benzene  are  at  least  roughly  one 
order  of  magnitude  lower  than  those 
associated  with  increased  leukemia  risk 
in  the  epidemiological  studies.  In 
addition,  an  elevated  leukemia  risk  has 
not  been  detected  in  the  vicinity  of 
stationary  sources  emitting  benzene; 
however,  it  is  very  unlikely  that  such  an 
association  could  be  detected,  given  the 
limited  power  of  epidemiological 
studies. 

The  subsequent  sections  of  this  notice 
provide  tables  of  the  distribution  of 
lifetime  cancer  risk  and  an  estimate  of 
the  number  of  people  that  may  fall 
within  a  particular  risk  interval.  These 
risk  distributions  are  specific  to  benzene 
emissions  from  the  industrial  sources 
identified  in  Table  IV-2.  Sources  that 
are  located  within  the  HEM  exposure 
modeling  radius  (e.g.,  20  to  50  km]  of 
each  other  would  result  in  an 
overestimation  of  the  number  of  people 
exposed  to  the  long-term  predicted 
benzene  concentration.  However,  the 
estimates  of  aggregate  population  risk 
are  not  affected  by  this  particular 
modeling  approach.  That  is  because 
with  a  linear  dose/response  model,  two 
individuals  exposed  to  a  concentration 
of  1  ppm  benzene  represent  the  same 
population  risk  as  one  individual 


exposed  to  a  concentration  of  2  ppm 
benzene. 

The  maximum  individual  lifetime  risk 
will  almost  never  be  significantly 
affected  by  proximity  of  sources  unless 
the  industrial  sources  are  located  very 
close  together.  This  is  because  the 
predicted  benzene  concentrations  within 
the  modeling  radius  decline  quickly  with 
distance  from  the  emission  point.  In  the 
rare  cases  where  sources  are  very  close 
in  proximity  (within  200  to  300  meters), 
the  maximum  individual  lifetime  risk 
may  be  underestimated. 

The  estimated  distribution  of 
individual  cancer  risks,  however,  is 
affected  by  the  proximity  of  sources. 
Correction  for  double  counting  of 
exposed  individuals  would  somewhat 
increase  the  individual  risk  for  the 
population  who  are  exposed  to  more 
than  one  source.  Elimination  of  double 
counting  may  shift  some  of  the 
population  at  the  lower  risk  levels  (i.e., 
10"*)  to  the  next  higher  risk  level. 
However,  the  principal  effect  of 
eliminating  double  counting  would  be  a 
reduction  in  the  number  of  people  in  the 
middle  to  lower  risk  categories. 

Other  factors  of  the  quantitative  risk 
assessment  may  tend  to  overestimate  or 
underestimate  the  computed  benzene 
risks.  The  relative  uncertainty 
associated  with  the  derivation  of  the 
cancer  risk  estimates  can  only  be 
qualitatively  discussed.  The  EPA 
currently  cannot  statistically  describe 
the  error  range  associated  with  each  of 
the  assumptions  comprising  the 
quantitative  risk  assessment.  For 
example,  the  fact  that  the  risk 
assessment  focused  only  on  leukemia 
and  not  other  forms  of  cancer  that  have 
been  causally  linked  with  benzene 
exposure  in  epidemiological  studies  may 
lead  to  an  underestimation  of  the  overall 
potential  cancer  risk.  In  addition,  the 
risk  analysis  excludes  consideration  of 
serious,  noncancer  effects  associated 
with  occupational  exposure  to  benzene. 
Though  it  is  not  known  whether  such 
effects  could  occur  at  much  lower 
ambient  benzene  exposures,  there 
remains  a  possibility  that  the  current 
analysis  may  underestimate  the  total 
potential  population  health  risk. 

Although  benzene  exposure  has  been 
associated  with  other  cancer  and 
noncancer  effects  (multiple  myeloma, 
lymphomas,  aplastic  anemia, 
pancytopenia,  depression  of  blood  cells, 
and  chromosomal  aberrations],  EPA  has 
determined  that  leukemia  incidence  in 
workers  provides  the  strongest  basis  for 
quantitative  risk  assessment.  Departure 
from  the  assumption  of  nonthreshold, 
low  dose  linearity  inherent  in  the 
derivation  of  the  URE  for  benzene  might 


result  in  lower  estimates  of  benzenes 
carcinogenic  potency.  The  Agency  does 
not  find,  however,  that  there  is  sufficient 
scientific  evidence  given  the  current 
knowledge  of  the  mechanisms  of 
carcinogenesis,  to  warrant  departure 
from  the  nonthreshold  and  low  dose 
linearity  assumptions. 

The  assumptions  involving  the 
exposure  assessment  may  tend  to 
overestimate  or  underestimate  risk.  The 
dispersion  modeling  normally  assumes 
flat  terrain  in  the  vicinity  of  the  source. 
For  sources  located  in  rolling  or  complex 
terrain,  this  assumption  would  tend  to 
under-predict  maximum  benzene 
exposure  and  maximum  individual 
lifetime  risk.  Other  assumptions  are 
likely  to  overestimate  the  exposure  to 
the  most  exposed  subset  of  the 
population.  Maximum  individual 
lifetime  risk  estimates  are  based  on  the 
assumption  that  the  individual  is 
exposed  for  70  years  to  the  estimated 
maximum  annual  average  concentration 
and  that  the  source  continues  to  operate 
for  70  years.  The  degree  of 
overestimation  will  vary  among 
industries  and  as  a  function  of 
individuals'  movements. 

A  fmal  factor  of  uncertainty  in  the  risk 
assessment  is  the  fact  that  the  analysis 
did  not  account  for  individuals  within 
the  exposed  population  who  may  be 
uniquely  susceptible  to  benzene 
carcinogenesis  because  of  incompetent 
immunity,  or  chronic  infirmity.  For  this 
subgroup  within  the  exposed  population 
the  risks  may  be  underestimated. 

V.  Policy 

Legal  Framework  Under  Vinyl  Chloride 

The  EPA  considers  the  Vinyl  Chloride 
decision  to  further  define  the  legal 
framework  for  setting  NESHAP  under 
section  112  of  the  CAA.  The  court  set 
out  a  two-step  process  for  EPA  to  follow 
in  making  these  judgments:  (1) 
Determine  a  "safe"  or  "acceptable"  risk 
level,  and  (2)  set  the  standard  at  the 
level — which  may  be  lower  but  not 
higher  than  the  "safe"'  or  "acceptable" 
level — that  protects  public  health  with 
an  ample  margin  of  safety. 

In  this  case,  the  court  emphasized  that 
judgments  by  EPA  concerning  scientific 
uncertainty  are  an  important  part  of  the 
process  for  establishing  NESHAP.  As 
the  court  noted.  Congress,  in  directing 
EPA  to  set  NESHAP.  recognized  that 
uncertainties  over  the  health  effects  of 
the  pollutants  greatly  complicate  the 
task.  Vinyl  Chloride,  824  F.2d  at  1152. 
These  same  uncertainties,  according  to 
the  court,  mean  that  the  Administrator's 
"decision  in  this  area  'will  depend  to  a 
greater  extent  upon  policy  judgments'  to 
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which  we  must  accord  considerable 
deference."  Id.,  824  F.2d  at  1163 
(citations  omitted). 


"Safe"  or  "Acceptable"  Level 

The  first  step  is  for  the  Administrator 
to  determine  what  level  of  risk  to  health 
caused  by  emissions  of  a  hazardous  air 
pollutant  is  "safe"  or  "acceptable."  (The 
court  used  these  terms  interchangeably). 
The  court  in  Vinyl  Chloride  explicitly 
declined  to  determine  what  risk  level  is 
"acceptable"  or  to  set  out  the  method  for 
determining  the  "acceptable  risk"  level. 
Instead,  the  court  stated  that  these 
determinations  are  within  the 
Administrator's  discretion. 

The  court  did,  however,  provide  some 
guidance  on  the  "safe"  or  "acceptable 
risk"  determination.  The  court  stated 
that  the  Administrator  must  base  the 
"safe"  decision  on  "an  expert  judgment" 
concerning  "the  level  of  emissions  that 
will  result  in  an  'acceptable'  risk  to 
health  [Vinyl Chloride,  824  F.2d  at  1164- 
65)."  To  exercise  this  judgment,  "the 
Administrator  must  determine  what 
inferences  should  be  drawn  from 
available  acientific  data  and  decide 
what  risks  are  acceptable  in  the  world 
in  which  we  live."  Id.  at  1185.  However, 
the  court  emphasized  that  "safe"  does 
not  require  elimination  of  all  risk.  To 
support  these  propoaitions,  the  court 
cited  Industrial  Union  Dep't,  AFL-CIO 
V.  American  Petroleum  last.  448  U.S. 
607.  642  (1980)  (hereafter  referred  to  as 
OSHA  Benzene  Case]  and  its  statement 
that  "There  are  many  activities  that  we 
engage  in  every  day — such  as  driving  a 
car  or  even  breathing  city  air — that 
entail  some  risk  of  accident  or  material 
health  hnpairment;  nevertheless,  few 
people  would  consider  those  activities 
'unsafe.'  "  Vinyl  Chloride,  824  F.2d  at 
1165.  As  a  final  matter,  the  court  said 
the  Administrator  cannot  consider  costs 
or  technological  feasibility  in  this  step. 

Ample  Margin  of  Safety 

Once  an  "acceptable  risk"  level  is 
determined,  the  second  step  under  Vinyl 
Chloride  is  to  determine  whether  the 
emission  levels  accompanying  that 
determination  should  be  reduced  further 
in  setting  an  "ample  margin  of  safety." 
Noting  that  the  purpose  of  the  ample 
margin  of  safety  requirement  is  to 
protect  against  incompletely  understood 
dangers,  the  court  stated  that  EPA  "may 
*  *  *  decide  to  set  the  level  below  that 
previously  determined  to  be  safe."  The 
court  reiterated  that  because  the 
assessment  of  risk  is  uncertain,  "the 
Administrator  must  use  his  discretion  to 
meet  the  statutory  mandate."  The  court 
added  that  it  is  at  this  stage  of  the 
standard-setting  process  that  EPA  may 
consider  costs  and  technological 


feasibility  and  other  relevant  factors: 
"Because  consideration  of  these  factors 
at  this  stage  is  clearly  intended  'to 
protect  the  public  health',  it  is  fully 
consistent  with  the  Administrator's 
mandate  under  Section  112."  Vinyl 
Chloride,  824  F.2d  at  1165. 

Uniqueness  of  Decision 

The  effect  of  the  Vinyl  Chloride 
decision  is  to  require  a  unique 
decisionmaking  process  for  pubhc 
health  protection  decisions,  unlike  any 
other  regulatory  decision  faced  by  the 
Agency.  This  is  the  result  of  the  court's 
prescription  of  two  separate  steps  for 
decisionmaking,  the  first  in  which  only 
health  factors  can  be  considered  in 
setting  an  acceptable  risk  level,  and  the 
second  in  which  additional  factors 
including  cost  technological  feasibility, 
and  other  relevant  factors  may  be 
considered  in  providing  an  ample 
margin  of  safety.  This  scheme  is  unlike 
any  other  under  the  CAA  itself,  or  any 
of  the  other  statutes  administered  by 
EPA  because  the  acceptable  risk  that 
EPA  adopts  in  the  first  step  cannot  be 
exceeded  by  the  standard  EPA  adopts  in 
the  second  step. 

In  contrast,  other  EPA  statutes  have 
very  different  structures  and  legal 
requirements  for  decisionmaking  on 
public  health  standards.  For  example, 
while  the  Safe  Drinking  Water  Act 
provides  for  two  separate  decisions,  the 
first  is  a  purely  heedth-based  goal 
toward  which  to  work,  but  not 
necessarily  meet  the  second  is  an 
enforceable  standard  that  is  based  on 
cost  and  feasibility  considerations. 
Under  both  the  Toxic  Substances 
Control  Act  (TSCA)  and  the  Federal 
Insecticide,  Fuiigicide,  and  Rodenticide 
Act  (FIFRA).  the  balancing  of  health 
concerns  and  benefits  of  continued 
chemical  use,  and  control  costs  are 
explicitly  provided  for  in 
decisionmaking.  The  Resource 
Conservation  and  Recovery  Act  and  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  both  require  statutory 
decisionmaking  very  different  from  the 
bifurcated  process  mandated  by  the 
court  for  section  112. 

Although  not  reflected  in  the  Vinyl 
Chloride  decision  reviewed  by  the  D.C. 
Circuit,  the  EPA's  recent  judgments 
under  section  112  were  made  in 
integrated  approaches  that  considered  a 
range  of  health  and  risk  factors,  as  well 
as  cost  and  feasibility  in  certain  cases. 
These  approaches  were  followed  in 
NESHAP  for  the  source  categories  of 
radionuclides,  arsenic,  and  the  prior 
decisions  on  benzene  source  categories 
(49  FR  23498,  49  FR  23522,  49  FR  23558. 
50  FR  5190.  50  FR  7280.  51  FR  27958,  51 


35056).  However,  the  Vinyl  Chloride 
decision  eliminates  those  approaches  to 
section  112,  since  the  integrated 
approaches  did  not  partition 
consideration  of  health  factors  into  a 
first  step  separate  from  consideration  of 
the  other  relevant  factors. 

Thus,  the  Vinyl  Chloride  decision 
forces  EPA  to  consider  whether  a  risk  is 
acceptable  without  at  the  same  time 
considering  benefits  of  the  activity 
causing  risk,  feasibility  of  control,  or 
other  factors  that  EPA  (or  anyone) 
would  normally  consider  in  deciding 
whether  a  risk  was  "acceptable."  This 
problem  is  particularly  acute  in  the  case 
of  many  carcinogens,  for  which  the 
Agency  has  stated  that  it  is  unable  to 
identify  a  threshold  no-effect  level. 

The  very  examples  cited  by  the  court 
bring  home  the  unusual  nature  of  the 
court's  "acceptable  risk"  decision  step. 
The  court  (quoting  the  Supreme  Court's 
decision  in  the  OSHA  Benzene  Case) 
cited  "driving  a  car  or  even  breathing 
city  air*'  as  activities  that  "few  people 
would  consider  *  *  •  'unsafe.'  "  But 
driving  a  car  entails  risks  that  most 
people  would  consider  high;  the  annual 
incidence  approximates  50,000  fatal 
accidents,  and  the  average  individual 
risk  (not  the  maximum,  but  the  actuarial 
average  risk)  approximates  a  1  in  100 
chance  of  automobile-related  death  over 
a  70-year  lifetime.  Yet  the  court  was 
c(HTect  to  say  that  our  society  accepts 
(or  tolerates)  risk  from  driving  cars.  As  a 
society  we  continue  to  try  to  reduce  the 
level  of  risk,  but  we  value  the  benefits  in 
increased  mobility  that  tfie  automobile 
affords.  The  same  is  true  of  "breathing 
city  air" — leaving  aside  the  circularity 
(city  air  may  contain  some  of  the 
contaminants  that  EPA  is  considering 
regulating),  individuals  live  in  cities  to 
be  close  to  the  workplace,  for  the 
recreational  and  cultural  advantages 
associated  with  cities,  and  for  a  variety 
of  reasons  extrinsic  to  the  risk  itself. 

If  decisions  on  the  acceptability  of 
risks  are  inherently  balancing 
judgments,  how  is  EPA  to  make  those 
judgments  on  acceptability?  Later  in  this 
section,  EPA  sets  forth  four  approaches 
that  deal  with  this  issue  in  differing 
ways. 

The  approaches  cover  a  range  of 
possible  risk  levels  and  they  give 
prominence  to  different  measures  of 
risk,  e.g.,  individual  versus  population 
risk.  The  purpose  is  to  elicit  comment 
that  will  contribute  to  the  EPA's 
resolution  of  the  decisionmaking 
problems  presented  by  VinyJ  Chloride. 

Survey  of  Societal  Risk 

After  assessing  the  health  risks  for 
emissions  of  a  specific  hazardous  air 
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pollutant,  the  Administrator,  in 
following  the  Vinyl  Chloride  decision,  is 
next  faced  with  the  question  of  how  to 
determine  an  acceptable  risk  for  a 
particular  source  category  emitting  that 
pollutant.  This  question  cannot  be 
answered  in  a  vacuum,  but  requires  him 
to  determine  "what  risks  are  acceptable 
in  the  world  in  which  we  live. "  824  F.2d 
at  1165  [Emphasis  added).  Such  a 
determination  requires  some  context 
within  which  to  evaluate  and  compare 
risks  and  other  health  factors  bearing  on 
that  question. 

In  approaching  the  question  of  what 
level  of  risk  is  "acceptable  or  "safe," 
EPA  surveyed  a  range  of  health  risks 
that  our  society  faces.  The  objective  of 
this  survey  was  to  develop  information 
to  place  the  benzene  risk  estimates  in 
perspective.  Thus,  the  survey  included 
risks  encountered  in  everyday  life,  such 
as  driving  a  car  and  breathing  city  air, 
which  were  cited  in  the  Vinyl  Chloride 
decision,  as  well  as  a  range  of 
regulatory  judgments  or  risks.  The  EPA 
surveyed  both  the  individual  risk  and 
the  incidence  in  the  population  exposed 
to  risk  associated  with  the  activities. 
Considering  incidence  comports  with 
the  purpose  of  section  112  to  protect 
"public  health"  when  incidence  is 
viewed  as  a  measure  of  health  of  the 
population  as  a  whole. 

The  risks  surveyed  ranged  from 
individual  risks  of  1  in  10  {10" ')  to  less 
than  1  in  10,000,000  (10"').  Everyday 
risks  include  risks  from  natural 
background  radiation  as  well  as  risks 
from  home  accidents.  Natural 
background  radiation  at  sea  level 
creates  individual  lifetime  cancer  risks 
in  the  range  of  3  in  1,000  (10"^  and  an 
estimated  10,000  cancer  cases  per  year. 
Naturally  occurring  radon  in  homes 
poses  an  additional  source  of  radiation 
risk,  and  these  risks  can  be  as  high  as  1 
in  100  to  1  in  10  (10"*  to  10  " ')  and  cause 
an  estimated  5.000  to  20.000  cancer 
cases/yr.  In  the  U.S..  accidents,  natural 
disasters,  and  rare  diseases  pose 
individual  risks  of  death  from  1  in  10,000 
(10"*)  (e.g.,  tripping  and  falling  which 
cause  approximately  470  deaths  per 
year)  to  1  in  10,000,000  (10" 'j  (e.g.,  rabies 
which  causes  an  average  of  1.5  deaths 
per  year). 

Judgments  on  risks  have  also  spanned 
a  broad  range  of  risk  levels.  The 
National  Council  on  Radiation 
Protection  and  Measurement  (NCRP), 
following  recommendations  of  the 
International  Commission  on 
Radiological  Protection,  has 
recommended  that  maximum  individual 
exposures  be  limited  to  an  amount 
corresponding  to  risks  of  3  in  1,000 
(3X10"'). 


The  Food  and  Drug  Administration 
(FDA)  establishes  tolerances  for 
poisonous  or  deleterious  substances, 
such  as  polychlorinated  biphenyls 
(PCB's),  at  a  level  found  necessary  to 
protect  the  public  health,  taking  into 
account  the  extent  to  which  the 
substance  is  required  or  unavoidable  in 
the  food  supply  and  the  other  ways  the 
consumer  may  be  affected  by  the  same 
substance.  For  example,  FDA  has 
established  a  tolerance  level  for  PCB's 
in  fish  at  an  individual  risk  of  7x10"*, 
which  would  result  in  34  cancer  cases 
each  year  among  heavy  fish  consumers 
alone  (44  FR  38333,  June  29. 1979). 

The  EPA  regulates  pesticide  uses 
under  the  FIFRA  based  on  whether  the 
pesticide  creates  unreasonable  adverse 
effects,  a  statutory  term  defined  as 
requiring  balancing  risks  and  benefits. 
The  EPA  has  authorized  some  uses  of 
the  pesticide  chlorobenzilate  that  would 
create  individual  risk  of  IX 10"*  to 
7x10'*,  and  would  result  in  2  to  9 
additional  cancer  cases  per  year  (EPA 
banned  other  uses  of  this  pesticide). 

Regulatory  judgments  have  also  been 
made  to  require  lower  risks.  For 
example,  under  the  provisions  of  the 
Food,  Drug,  and  Cosmetic  Act  (FDCA), 
which  provides  that  "no  residue"  from 
carcinogenic  additives  to  animal  feed 
may  remain  in  any  edible  portion  of  the 
animal.  FDA  has  established  a  policy  of 
not  allowing  the  use  of  additives  that 
create  a  risk  to  the  animal  higher  than  1 
in  1,000.000  (1  xlO"*).  A  more  complete 
description  of  the  risks  EPA  considered 
is  presented  in  a  document  in  the  docket 
entitled,  "Survey  of  Risks"  (Docket  No. 
OAQPS  79-3,  Part  I.  Docket  Item  X-B- 
1). 

No  fixed  risk  level  could  be  identified 
as  acceptable  in  all  cases  and  under  all 
regulatory  programs  for  two  main 
reasons.  First,  as  discussed  above,  in 
most  cases  the  calculation  of  risks 
depends  on  different  data,  assumptions, 
and  uncertainties.  For  example,  the  risk 
associated  with  motor  vehicle  and  other 
common  accidents  can  be  calculated 
directly  from  accident  records  and 
therefore  reflect  actual  risk;  whereas 
environmental  risks  are  based  on 
estimating  procedures  and  assumptions 
and  therefore  are  more  uncertain.  Thus, 
actuarial  and  environmental  risk 
estimates  cannot  be  directly  compared 
so  as  to  draw  precise  judgments  as  to 
whether  one  risk  is  larger,  or  less 
acceptable,  than  another.  Second, 
acceptability  of  risk  is  a  relative  concept 
and  involves  consideration  of  different 
factors.  Considerations  in  these 
judgments  may  include:  The  certainty 
and  severity  of  the  risk;  the  reversibility 
of  the  health  effect;  the  knowledge  or 


familiarity  of  the  risk;  whether  the  risk 
is  voluntarily  accepted  or  involuntarily 
imposed;  whether  individuals  are 
compensated  for  their  exposure  to  the 
risk;  the  advantages  of  the  activity:  and 
the  risks  and  advantages  for  any 
alternatives.  Thus,  different  judgments 
on  acceptability  can  be  made  for  similar 
numerical  risks.  In  addition,  the  uses  of 
individual  risk  and  incidence  as 
comparative  factors  face  limitations 
since  the  relative  size  of  the  risks 
associated  with  an  activity  are  sensitive 
to  how  the  activity  is  defined.  For 
example,  the  individual  risk  and 
incidence  associated  with  a  single 
leaking  pipe  at  a  plant  within  a 
particular  industry  could  be  quite  small, 
but  the  cumulative  risks  associated  with 
all  plants  within  the  industry  could  be 
significant.  This  limitation  can  be 
ameliorated  by  careful  selection  of  the 
appropriate  category  of  sources. 

In  summary,  EPA  surveyed  and 
considered  this  risk  information  to 
provide  perspective  on  society's 
consideration  and  acceptance  of  risks. 
In  its  consideration,  EPA  is  not  judging 
whether  each  of  the  risks  presented  here 
is  acceptable  or  unacceptable.  They  are 
presented,  instead,  to  provide  a  context 
for  evaluating  the  relative  public  health 
implications  of  a  range  of  activities  and 
the  risks  presented  in  activities  being 
considered  for  regulation  under  section 
112. 

General  NESHAP  Policy  Considerations 

The  purpose  of  this  section  is  to 
discuss  and  solicit  comments  on  the 
appropriate  criteria  for  the  two 
decisions  the  Vinyl  Chloride  opinion 
requires.  In  the  two  decisions  EPA  will 
both  consider  the  information  available 
to  it  relating  to  measures  of  health  risk, 
and  take  into  account  the  limitations 
and  uncertainties  of  the  risk  estimation 
methods  and  basic  data.  In  the 
discussion  which  follows,  the  risk 
estimates,  methods,  and  their  limitations 
and  uncertainties  will  be  discussed,  and 
four  approaches  to  making  the  two 
"acceptable  risk"  and  "ample  margin  of 
safety"  decisions  will  be  proposed. 
Comments  are  solicited  on  all  aspects  of 
the  discussion  and  the  four  approaches 
and  potential  combinations  of 
approaches.  Commenters  should  assume 
that  the  final  decision  on  the  approach 
to  be  used  and  the  policies  adopted 
about  relative  weight  to  be  given  to 
various  parameters  and  related  factors 
will  apply  not  only  to  the  decisions 
before  the  Agency  in  this  proceeding, 
but  also  may  become  the  policies  for 
decisions  on  future  NESHAP.  The 
framework  adopted  will  not.  however 
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apply  io  other  Agency  programs  or  other 
sections  of  the  CAA. 

The  main  purpose  of  the  discussion 
presented  here  is  to  provide  a  basis  for 
comment  on  the  major  policy  issues 
raised  by  the  court's  opinion,  in 
particular,  on  the  requirement  that  in 
regulating  under  CAA  section  112  the 
Agency  must  decide  what  risk  is 
acceptable  in  "the  world  in  which  we 
live."  In  the  months  since  the  court's 
decision,  issues  about  acceptability  of 
risk  from  air  toxics  have  been  the 
subject  of  discussion  both  within  the 
Agency  and  in  public  debate.  The  four 
alternative  policy  approaches  outlined 
address  the  acceptable  risk  decision  in 
different  ways.  Each  approach  would 
answer  the  following  questions  in  a 
different  way.  The  basis  questions  are; 
What  measure  or  measures  of  risk 
should  be  given  weight  in  the  acceptable 
risk  decision?  Are  there  specific  levels 
of  individual  or  population  risk  that  are 
acceptable?  How  should  EPA  balance 
individual  versus  population  risk 
reductions?  Should  the  same  levels  be 
set  and  the  same  measures  applied  for 
all  NESHAP?  How  should  uncertainty  in 
risk  estimation  be  considered? 

The  approaches  described  include  one 
in  which  all  risk  information  and 
measures  available  as  well  as 
estimation  limitations  and  uncertainties 
are  considered  in  determining 
acceptable  risk  on  a  case-by-case  basis. 
Other  approaches  simply  apply  one 
quantitative  risk  parameter,  either  risk 
to  the  maximally  exposed  individual  or 
aggregate  risk  of  increased  cancer 
incidence  in  the  population  (population 
risk).  The  approaches  also  vary  in  the 
level  of  risk  that  would  be  acceptable. 
The  details  of  the  results  of  applying 
each  of  the  approaches  to  benzene 
source  categories  are  described  in 
Sections  VII  through  X  of  this  preamble. 
A  later  part  of  this  section  describes  the 
effects  of  single-criterion  approaches  on 
source  categories  for  pollutants  other 
than  benzene. 

Three  of  the  approaches  use  either 
maximum  individual  risk  or  population 
risk  as  the  criterion  for  acceptable  risk. 
Some  take  the  view  that  added  cancer 
risk  to  the  individual  is  the  most,  or 
only,  important  measure.  Two  of  the 
approaches  use  this  as  the  only  criterion 
for  acceptable  risk.  Others  would 
consider  the  number  of  people  at  risk 
and  the  estimated  added  cancer 
incidence  in  the  population  to  be  most 
important  One  of  the  approaches  uses 
incidence  as  the  only  criterion  for 
acceptable  risk.  Arguments  in  favor  of 
the  individual  risk  measure  are  that  no 
individual  should  be  at  high  risk,  that 
considering  the  number  of  people  at  risk 


leads  to  acceptance  of  higher  individual 
risk  when  few  people  are  exposed,  and 
that  it  is  inequitable  for  acceptable  risk 
to  an  individual  to  depend  upon  the 
number  of  people  similarly  exposed. 
Arguments  favoring  use  of  added 
incidence  are  that  it  Is  an  appropriate 
measure  of  total  public  health  impact 
and  this  total  risk  to  the  population  is  a 
good  indicator  of  acceptable  risk.  On  the 
other  hand,  incidence  is  only  one  of  a 
number  of  possible  health  effects  and 
thus  may  not  accurately  measure  the 
total  health  impact  nor  total  population 
risk.  Comments  on  these  issues  and  on 
using  these  parameters  singly  or  in 
combination  are  requested. 

Uncertainty  of  risk  estimates  is  also 
dealt  with  differently  by  the  alternative 
approaches.  Under  Approach  A,  the 
case-by-case  approach,  all  risk  factors 
including  estimation  uncertainties  would 
be  considered  in  the  acceptable  risk 
determination.  Approaches  B.  C.  and  D 
use  a  sin^e  risk  measure  as  the  criterion 
for  the  acceptable  risk  decision  and  thus 
would  leave  consideration  of  other  risk 
measures  and  specific  judgments 
concerning  much  of  the  overall 
uncertainty  until  the  second  step,  the 
ample  margin  of  safety  decision.  How  to 
weigh  these  uncertainties  is  a  problem 
under  any  approach  because  while  the 
Agency  often  has  quantitative  estimates 
of  uncertainty  to  use  on  specific 
elements  of  the  risk  assessment  it  can 
often  only  make  a  qualitative  judgment 
about  whether  the  overall  uncertainty  in 
the  methods  and  assumptions  has 
resulted  in  an  over-  or  underestimated 
risk.  Comment  is  solicited  on  the 
consideration  of  uncertainty  in 
acceptable  risk  decisions. 

Each  alternative  deals  similarly  with 
the  ample  margin  of  safety  decison.  In 
each,  all  the  health  information  as  well 
as  cost  technical  feasibility,  estimation 
uncertainties,  and  other  relevant  factors 
would  be  considered.  Comment  is 
requested  on  Hve  issues  in  particular. 
First,  is  the  margin  of  safety  step  more 
suitable  than  the  acceptable  risk  step  to 
take  into  account  (usually  qualitatively) 
the  direction  and  extent  of  estimation 
uncertainties?  Second,  should  all 
technically  feasible  and  affordable 
controls  be  required  without  regard  to 
whether  any  significant  risk  reduction  is 
associated  with  the  control?  Third, 
should  the  Agency  adopt  a  policy  of 
using  the  ample  mai^gin  step  to  force 
technology  to  reduce  risk?  Fourth,  how 
should  EPA  balance  the  various  risk, 
technical,  and  economic  considerations 
in  ample  margin  of  safety  decisions? 
Fifth,  what  criteria  should  EPA  use  to 
define  the  "availability"  and 
"feasibility"  of  technological  controls? 


The  remainder  of  this  section  covers 
various  risk  measures,  how  they  are 
derived,  general  questions  regarding 
control  technology  and  plant  closure 
considerations,  and  the  four  alternative 
regulatory  approaches.  The  approaches 
are  considered  from  the  perspective  of 
application  to  the  benzene  source 
categories  covered  in  today's  notice  and 
to  the  NESHAP  program. 

Risk  Measures  Considered  in  NESHAP 
Policy  Approaches 

In  decisions  on  cancer  risks  from 
stationary  sources  of  hazardous  air 
pollutants,  the  Agency  has  estimated 
three  measures  of  health  risk.  These  are 
termed  "maximum  individual  risk."  "risk 
distribution,"  and  "incidence".  Each  of 
these  combines  an  estimate  of  the  dose/ 
response  for  a  pollutant  with  estimates 
of  exposure  to  the  pollutant.  The 
response  eshmated  is  the  pollutant- 
related  increase  in  the  probability  that 
an  individual  will  develop  cancer  in  his 
or  her  lifetime.  The  exposure  estimated 
is  the  average  daily  exposure  assuming 
continuous  exposure  for  70  years. 

Maximum  Individual  Risk 

Individual  risk  Is  expressed  as  an 
estimated  probabiUty,  e.g..  1  in  100 
(10- ^,  1  in  1,000  (10-^,  1  in  10,000  (10'*). 
Thus,  a  1  X  10"*  individual  risk  is  an 
added  "chance"  of  1  in  1,000  of 
developing  cancer  sometime  in  the 
individual's  Ufetime. 

In  this  discussion,  the  maximum 
individual  Ufetime  risk  is  the  addition  to 
cancer  risk  of  a  person  due  to 
continuous  exposure  for  70-year  lifetime 
at  a  point  of  maximum  concentration  of 
a  pollutant  emission.  (The  maximum 
individual  risk  is  sometimes  called  the 
maximum  exposed  individual  risk).  This 
estimate  is  based  on  the  fact  that  the 
concentration  of  an  emission,  and  the 
consequent  risk,  diminishes  with 
distance  from  its  source.  For  NESHAP 
decisions,  the  practice  has  been  to 
estimate  this  figure  for  the  largest 
annual  average  pollutant  concentration 
to  which  any  member  of  the  public  may 
be  subject  according  to  census  data  on 
residence  locations.  It  has  also  been 
estimated  in  other  Agency  decisions  as 
the  maximum  at  the  source  perimeter. 

The  maximum  individual  lifetime  risk 
is  different  from  average  individual  risk 
which  is  sometimes  estimated  for 
sources  like  public  drinking  water 
systems  or  food  in  which  the 
concentration  of  a  pollutant  and  other 
factors  are  assumed  to  be  equal  at  all 
distribution  locations.  This  distinction  is 
particulariy  relevant  when  considering 
the  maximum  risk  one  might  find 
acceptable  from  different  sources. 
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In  using  the  maximum  individual  risk 
in  acceptable  risk  decisions  for 
hazardous  air  pollutants,  its  limitations 
should  be  considered.  Used  alone,  the 
measure  does  not  tell  how  many  people 
may  be  so  affected:  it  relates  only  to  the 
risk  to  the  most  exposed  individual{s]. 

Risk  Distribution 

A  risk  distribution  estimates  how 
many  persons  within  a  certain  distance 
(e.g.,  20  to  80  km)  of  a  source  of 
pollutant  emissions  are  at  what  level  of 
individual  risk  (see.  e.g..  Table  V-lA 
shown  in  the  discussion  of  Approach  A 
later  in  this  section).  Typically,  the 
distribution  is  given  for  10-fold 
increments  of  individual  risk.  Such  a 
distribution  provides  the  decisionmaker 
with  information  on  both  the  individual 
risk  level  for  those  exposed  and  the 
number  of  persons  exposed  at  each 
level.  For  NESHAP  and  other  decisions, 
the  Agency  has  examined  risk 
distributions  both  as  measures  of  risk 
and  to  compare  the  effects  of  various 
strategies  for  risk  reductions  across  a 
source  category. 

In  making  an  acceptable  risk  decision, 
one  relevant  consideration  could  be  how 
many  people  are  exposed  at  each  risk 
level,  e.g.,  a  10"*  risk  might  be 
acceptable  if  only  one  person  were  at 
that  level,  but  not  if  1,(XX)  people  were 
subject  to  it.  Similarly,  the  numbers  of 
persons  exposed  at  various  individual 
risk  levels  could  be  an  important 
element  in  deciding  on  acceptable  risk. 
The  risk  distribution  could  be  used  in  a 
similar  way  to  consider  whether  an 
ample  margin  of  safety  exists. 

Incidence 

Incidence  is  an  estimate  of  population, 
rather  than  individual,  risk.  Incidence 
estimates  the  addition  to  population 
cancer  incidence  in  the  specified 
population.  It  is  derived  by  multiplying 
individual  risk  by  the  estimate  of  the 
number  of  persons  at  that  level  of  risk. 
This  number  which  provides  a  lifetime 
population  risk  figure  is  then  divided  by 
70  (years)  to  give  an  annual  cancer 
incidence  estimate.  The  incidence 
parameter  can  be  used  as  an  estimate  of 
impact  on  the  entire  exposed  population 
within  a  given  area  by  totalling  the 
incidences  associated  with  each 
increment  of  individual  risk.  Incidence 
can  also  be  portrayed  along  with 
individual  risk  and  population  numbers 
in  a  risk  distribution  (e.g.,  see  Table  V- 
lA  shown  in  the  discussion  of  Approach 
A  later  in  this  section).  Typically,  the 
Agency  weighs  incidence  estimates  in 
conjunction  with  maximum  individual 
risk  or  average  individual  risk  estimates. 
Estimated  incidence  generally  is  a 


particularly  informative  parameter  when 
looking  at  aggregate  risk  from  a  category 
of  like  sources.  One  feature  to  take  into 
account  whenever  it  is  used  is  its 
dependence  on  the  size  of  the  source 
category. 

Uncertainties  in  Risk  Measures 

Each  of  the  three  risk  parameters 
defined  above  has  three  elements.  These 
are  the  estimated  response  per  unit  of 
pollutant  concentration  (e.g.,  ppm  in  air), 
the  estimated  exposure  concentration, 
and  the  estimation  of  the  population 
residing  in  the  area  of  the  sources 
(usually  taken  from  census  data). 

Uncertainties  exist  in  estimating  each 
of  these  elements  for  a  variety  of 
reasons  including  the  fact  that  the 
relevant  data  and  our  understanding  of 
the  biological  events  involved  are  not 
complete.  Where  data  gaps  exist, 
qualitative  and  quantitative 
assumptions  are  made  and  science 
policies  are  invoked  which  are  based  on 
our  present  understanding  of  biological 
mechanisms  of  cancer  causation, 
estimates  of  air  dispersion,  engineering 
estimates,  and  other  factors.  Alternative 
plausible  assumptions  are  often 
availabale  for  interpreting  given  data. 
Selection  of  certain  assumptions  to  be 
used  is  a  science  policy  choice.  The 
Agency  has  published  guidelines 
covering  many  of  these  for  both  cancer 
risk  assessment  and  exposure 
assessment.  They  are  "Final  Guidelines 
for  Carcinogen  Risk  Assessment,"  51  FR 
33992  (September  24. 1986)  and  "Final 
Guidelines  for  Estimating  Exposures."  51 
FR  34042  (September  24, 1986). 

The  following  is  a  general  outline  of 
methods  used  to  calculate  these 
parameters,  together  with  a  few 
examples  of  some  of  the  uncertainties. 

Risk  assessment  under  EPA  guidelines 
takes  into  account  the  nature  and 
amount  of  evidence  that  the  agent  will 
cause  the  effect  of  concern  in  humans  as 
well  as  the  uncertainties  of 
interpretation  of  data  and  its 
quantification.  When  the  toxicity  data 
are  from  human  studies,  as  they  are  for 
benzene  which  is  a  known  human 
carcinogen,  there  are  fewer 
uncertainties  about  the  hazard  of  dose/ 
response  considerations  than  when  they 
are  solely  from  animal  studies. 
Nevertheless,  there  are  important 
uncertainties  in  using  human  data;  these 
are  explored  in  Sections  IV  and  VII 
through  X  of  this  notice  with  regard  to 
benzene.  Examples  include  the  fact  that 
human  epidemiological  studies  are  often 
retrospective  and  measure  effects  of 
exposure  that  occurred  many  years  in 
the  past.  The  level  of  exposure  to  the 
agent  at  that  time  usually  must  be 


estimated  and  cannot  be  verified.  Also, 
the  human  studies  are  often  of  workers 
exposed  to  the  pollutant.  Workers 
populations  are  not  representative  of  the 
general  population  with  respect  to  age, 
and  usually  not  with  respect  to  sex. 
Workers  are  also  generally  the  healthier 
segment  of  the  population.  These  factors 
of  exposure  and  representation  of 
human  sensitivity  to  the  agent  can  lead 
to  over-  or  underestimation  of  risk. 
These  are  two  of  the  important 
uncertainties:  others  exists. 

When  data  from  tests  of  a  pollutant's 
carcinogenic  activity  in  animals  are 
used,  uncertainties  about  exposure  are 
experimentally  controlled,  but  other 
uncertainties  arise.  Many  of  these 
concern  the  use  of  data  from  animal 
tests  to  estimate  effects  on  humans. 
Many  relationships  have  to  be 
accounted  for  in  doing  this,  for  example, 
the  equivalent  dose  for  humans  and 
laboratory  animals  given  the  size 
differential,  and  potential  differences  in 
metabolism  and  excretion  of  a  chemical 
pollutant. 

It  is  uncommon  for  there  to  be  enough 
data  to  address  all  of  the  uncertainties. 
In  addition  to  qualitative  uncertainties 
of  drawing  conclusions  about  risk  to  the 
general  populations  from  either  human 
epidemiologic  data  or  animal  data, 
uncertainties  arise  in  extrapolating  the 
observed  dose/response  relationship 
from  either  workplace  or  animal  test 
exposures  to  the  usually  lower  dose 
levels  of  the  general  population. 

In  estimating  exposure,  the  dispersion 
of  a  pollutant  from  a  source  is  usually 
quantified  by  a  predictive  mathematical 
model  using  a  known  or  model  source 
emission  rate,  temperature,  and  velocity 
characteristics,  and  weather  patterns  at 
nearby  stability  array  (STAR)  stations: 
these  are  typically  the  nearest  recording 
weather  station.  The  model  predicts  the 
concentration  of  the  dispersed  pollutant 
at  various  distances  from  the  source. 
Standard  assumptions  are  that  the 
population  around  the  source  resides 
there  for  a  70-year  lifetime  and  is 
continuously  exposed  to  the  modeled 
concentrations  for  24  hours  a  day.  The 
amount  of  emissions  can  be  derived 
from  sampling  and  analysis  of  emissions 
at  the  source  or  from  engineering 
estimates,  with  more  or  less  uncertainty 
associated  with  each  method  according 
to  the  type  of  emission.  There  are 
varying  degrees  of  accuracy  and 
precision  in  sampling,  analysis, 
estimates  of  emissions,  or  assumptions 
about  the  half-life  of  the  pollutant  in  the 
air.  Uncertainties  in  the  method  of 
estimating  individual  exposure  and  the 
number  of  individuals  exposed  are 
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numerous.  The  method  of  estimating  the 
resident  population  and  its  location 
according  to  the  census  does  not 
account  for  the  fact  that  residents  may 
be  outnumbered  by  the  workers  or 
students  who  reside  elsewhere,  but 
come  into  the  area  during  the  day  for 
months  or  years.  Future  increases  in 
population  in  the  area  are  not 
considered.  Thus  the  method  may 
underestimate  the  population  exposed 
for  some  part  of  a  lifetime.  On  the  other 
hand,  the  method  overestimates 
exposure  for  those  who  reside  in  the 
area  fewer  than  70  years  or  who  leave 
the  area  for  substantial  parts  of  the  day. 
By  these  few  examples,  it  can  be  seen 
that  one  can  generally  discuss  and  judge 
over-  or  underestimation  in  particular 
estimates,  but  not  usually  collect  enough 
data  to  quantify  uncertainty.  Questions 
relevant  to  two-step  decisionmaking 
under  the  Vinyl  Chloride  opinion  are:  At 
which  step  or  steps  should  uncertainty 
be  accounted  for?  How  should 
uncertainty  be  considered  if  it  cannot  be 
quantified? 


Graphical  Method  of  Combining 
Maximum  Individual  Risk  and  Incidence 

There  are  graphical  ways  to  show 
individual  risk  and  incidence  concepts 
together,  and  one  of  these  is  explained 
here.  Comment  is  requested  on  the  use 
of  such  a  method  of  considering  these 
risk  measures.  Although  specific 
maximum  individual  lifetime  risks  and 
incidences  are  shown  on  the  figures, 
these  are  illustrative  examples  only. 

Figure  V-1  is  a  simple  plot  of 
individual  risk  on  the  y  axis  and  the 
population  size  on  the  x  axis.  The 
plotted  lines  are  1  X  10"* and  1  X  10'* 
maximum  individual  lifetime  risk.  Figure 
V-2  shows  the  plot  of  the  combinations 
of  maximum  individual  lifetime  risk  and 
population  size  that  correspond  to  an 
incidence  of  1  cancer  case  per  year. 
Figure  V-3  shows  the  maximum 
individual  lifetime  risk  and  incidence 
lines  together,  and  Figure  V-4  adds 
shading  in  the  area  of  the  graph  that 
contains  all  points  meeting  a 
hypothetical  requirement  that  no  person 
be  at  greater  than  1  X  10"*  maximum 


individual  lifetime  risk  and  that  the 
entire  population  risk  be  at  less  than  1 
added  cancer  case  per  year. 

The  graphical  approach  can  be  used 
to  plot  the  data  from  a  risk  distribution 
(such  as  that  in  Table  V-lA  shown  in 
the  discussion  of  Approach  A).  On 
Figure  V-5,  distributions  are  plotted  for 
risk  from  four  hypothetical  sources.  By 
examining  where  parts  of  a  line  fall  with 
respect  to  selected  maximum  individual 
lifetime  risk  and  incidence  parameters, 
one  can  see  how  many  people  are  at 
risks  lower  than  any  maximum 
individual  lifetime  risk  or  interest  or 
whether  a  particular  incidence  is 
exceeded.  It  is  also  possible  to  see 
whether  a  risk  distribution  is  skirting  the 
edge  of  being  above  any  acceptable  risk 
line  or  is  well  under  it.  This  allows 
consideration  of  whether  to  try  to 
narrow  uncertainties  in  the  risk 
assessment. 

Graphs  such  as  these  could  be  used  to 
make  regulatory  decisions  and 
communicate  about  them.  Comment  is 
requested. 
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Figure  V-1.   Maximum  Individual  Lifetime  Risk  (MIR)  Line  for  Acceptable  Risk 
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Figure  V-2.   Incidence,  or  Aggregate  Population  Risk,  Line  for  Acceptable  Risk 
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Figure  V-4.  Area  of  Acceptable  Risk  Under  1   x  10"*  Maximum  Individual 

Lifetime  Risk  (MIR)  and  1  case/yr  Criteria 
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Technology  A  vailability  and  Plant 
Closure  Considerations 

In  previous  NESHAP  decisions,  EPA 
has  given  primary  consideration  to  the 
objective  of  reducing  risks  to  public 
health.  However,  in  evaluating 
alternative  regulatory  options.  EPA  has 
also  considered  the  extent  to  which 
plants  would  be  forced  to:  (a)  Install 
control  technologies  which  are  not  cost 
effective  or  fully  demonstrated  and/or 
(b)  curtail  or  stop  production.  These 
considerations  are  reflected  in  today's 
proposal  to  the  extent  that  they  apply  to 
affected  benzene  sources.  However, 
these  sources  do  not  represent  the  full 
range  of  circumstances  that  exist  among 
other  source  categories  which  will  be 
affected  by  NESHAP  decisions.  For 
example,  in  other  source  categories 
control  technology  may  be  less  effective, 
or  costs  may  be  greater;  the  financial 
strength  of  the  industries  may  be  greater 
or  less:  the  ability  to  pass  through 
control  costs  may  be  greater  and/or  the 
ability  to  use  nonhazardous  materials  to 
produce  the  same  products  may  exist. 
The  EPA  is  today  soliciting  public 
comment  on  several  specific  issues 
relating  to  technology  availability  and 
plant  closure  issues  both  in  the  context 
of  today's  proposal  and  in  the  broader 
context  of  future  NESHAP  decisions. 

With  regard  to  the  availability  of 
technology  to  control  air  pollutants.  EPA 
has  typically  considered  a  technology 
available  if  it  has  been  installed  on  a 
commercial  scale  in  the  U.S.  and 
adequate  data  have  been  collected  on 
plant  and  control  equipment 
characteristics  and  performance. 
However,  at  various  times  in  the  past, 
and  in  the  present  proposal,  EPA  has 
considered  emission  standards  which 
force  plants  to  install  technologies 
which  do  not  meet  these  current 
"availability"  criteria  or  curtail 
production  or  shutdown.  For  example. 
EPA  has  in  the  past  considered  a 
technology  "available"  if  it  has  been 
commercially  demonstrated  in  other 
countries,  even  if  no  units  have  been 
installed  in  the  U.S.  Also.  EPA  has 
considered  bench-  or  pilot-scale 
demonstrations  in  order  to  judge 
reasonableness  of  expenditures  for 
commercial  demonstration  of  a  given 
technology.  Some  have  argued  that 
potentially  superior,  costlier,  but 
commercially  undemonstrated 
technologies  will  not  be  installed  in  the 
absence  of  regulatory  requirements  to 
do  so.  Others  have  argued  that  EPA 
should  not  be  concerned  about  the 
extent  to  which  technologies  are 
"available"  since  the  standards  should 
be  solely  based  on  public  health 
considerations.  Proponents  of  this  latter 


view  argue  that  the  health-based 
standards  will  themselves  provide 
adequate  incentive  for  currently  high 
risk  industries  to  develop  new  control 
technologies.  Still  others  argue  that  the 
compliance  schedules  in  section  112  will 
cause  sources  to  close  rather  than 
undertake  the  risk  of  installing  costly 
technology  that  is  uproven. 

The  EPA  solicits  public  comment  on 
the  relative  merits  of  alternative  criteria 
for  determining  the  availability  of 
technology,  and  on  the  question  of 
appropriate  alternative  methods  for 
encouraging  development  of  alternative 
technologies,  processes,  product 
substitutes,  and/or  lifestyle  changes. 

In  regard  to  plant  closure  issues,  EPA 
today  solicits  public  comment  on 
several  specific  issues  relating  to  the 
procedures  used  to  estimate  plant 
closures: 

1.  Compliance  cost  estimation.  It  is 
reasonable  to  assume  that  plants  would 
engage  in  cost  mitigation  strategies, 
such  as  production  factor  substitution, 
common  ducting  of  emission  streams,  or 
exploitation  of  available  control 
equipment  capacity.  In  contrast, 
conditions  such  as  age  or  type  of 
equipment  at  other  individual  plants 
may  result  in  above  average  control 
costs.  How  should  EPA  incorporate  such 
plant-specific  considerations  in 
estimations  of  the  cost  of  complying 
with  new  regulatory  requirements? 

2.  Price  effect  estimation.  In  assessing 
economic  impacts.  EPA  uses  available 
data  to  assess  the  extent  to  which 
compliance  costs  may  be  passed 
through  to  consumers.  Do  the  EPA's 
current  approaches  adequately  consider 
the  extent  to  which  the  use  of  substitute 
products,  production  inputs,  or  price 
effect  mitigation  strategies  modifies  the 
economic  impact  of  new  regulatory 
requirements?  How  should  EPA 
consider  uncertainties  in  these  and  other 
market  factors  which  affect  the  impact 
of  new  regulations? 

3.  Projection  of  demand  effects  and 
plant  closures.  The  EPA  typically 
projects  the  proportion  of  existing 
domestic  production  plants  which  would 
close  by  examining  the  availability  of 
technology  the  meet  the  standard. 
Where  technology  is  available,  EPA 
examines  and  projects  changes  in  total 
demand  for  products  or  production 
inputs  by  considering  supply  cost 
functions  of  existing  domestic  plants, 
new  domestic  plants,  and  foreign 
sources.  Are  the  EPA's  current 
procedures  for  estimating  plant  closures 
resulting  from  predicted  price  and 
quantity  effects  reason«bl»>7 

4.  Employment  effect  estimation.  The 
Agency  has  presented  information 


previously  that  predicts  the  direct 
employment  effects  of  closures  in  the 
benzene  source  categories  considered  in 
this  rule.  Generally,  these  results  have 
been  derived  from  studies  that  assess 
the  technological  feasibility  of  control 
and.  for  Approach  A.  economic  factors 
that  may  force  closures.  Further,  the 
Agency  has  not  calculated  the 
secondary  employment  impacts  from 
shutdowns  (so  called  "multiplier 
effects")  for  any  of  the  approaches  and 
the  employment  effects  of  closures  of 
plants  using  or  producing  benzene 
products. 

In  light  of  the  above,  the  Agency  is 
interested  in  whether  there  are 
methodologies  that  are  available  to 
calculate  these  secondary  employment 
effects.  In  addition,  what  are  the  likely 
consequences  of  closures  of  plants  using 
or  producing  benzene  products? 

5.  Balancing  of  costs  and  risk 
reduction  benefits.  Generally,  as  air 
pollution  control  equipment  becomes 
more  efficient  the  cost  of  each 
additional  increment  of  control  becomes 
increasingly  great.  Thus,  the  incremental 
health  benefits  associated  with  each 
additional  increment  of  control  often 
become  smaller  while  costs  become 
greater.  In  determining  an  ample  margin 
of  safety,  how  should  EPA  determine  al 
what  point  the  cost  of  further  control 
outweighs  the  additional  health  benefit?. 

The  EPA  also  solicits  public  comment 
on  the  appropriate  treatment  of  plant 
closure  risk  in  the  posi-Vinyl  Chloride 
regulatory  framework.  For  example,  is  it 
reasonable,  as  a  general  principle,  to 
establish  regulatory  requirements  which 
compel  individual  high-risk  sources  to 
either  install  less-than-fuUy 
demonstrated  control  technologies  or 
curtail  operations?  For  the  particular 
benzene  standards  proposed  in  today's 
Federal  Register  notice,  is  it  likely  that 
plant  closures  or  production  cutbacks 
would  be  required  to  meet  the 
standards?  What  are  the  potential 
consequences  of  domestic  plant 
closures?  Would  foregone  production 
from  existing  U.S.  plants  be  made  up 
through  increased  production  from  new 
U.S.  plants  which  comply  with  the  new 
regulatory  requirements  as  opposed  to 
increased  imports? 

Description  of  Alternative  Policy 
Approaches 

Each  of  the  four  approaches  described 
here  for  comment  approaches  the 
"acceptable  risk"  decision  differently. 
The  first  approach  considers  all  risk 
factors  in  the  acceptable  decision  and 
all  risk  factors  plus  cost  and  feasibility 
of  emission  controls  in  the  ample  margin 
of  safety  decision.  The  other  three 
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approaches  differ  from  the  first  in  that 
they  use  a  single  parameter,  maximum 
individual  lifetime  risk  or  incidence,  as 
the  sole  deciding  factor  for  acceptable 
risk,  while  considering  other  factors  in 
the  "ample  margin"  step. 

The  case-by-case  and  single 
parameter  approaches  differ  in  the 
degree  to  which  they  possess  each  of 
two  desirable  features.  One  feature  is 
the  ability  of  the  Agency  to  consider  the 
weight  of  evidence,  or  confidence,  in  the 
hazard  data  from  which  risk  numbers 
are  derived,  and  the  confidence  in  the 
emission  and  exposure  estimates.  The 
second  feature  is  the  degree  to  which 
decisions  are  clear  and  understandable, 
and  thus  can  be  perceived  by  the  public 
as  consistent. 

The  case-by-case  approach  is 
designed  to  bring  all  of  the  evidence  to 
bear  in  association  with  risk  numbers  at 
both  decision  steps.  The  Agency  has 
adopted  the  policy  of  risk  assessment 
contained  in  the  1983  study  by  the 
National  Academy  of  Sciences  entitled 
"Risk  Assessment  in  the  Federal 
Government:  Managing  the  Process," 
National  Academy  Press.  This  study 
covers  the  various  elements  of  cancer 
risk  assessment  and  the  assumptions 
and  uncertainties  it  involves.  One  of  the 
policies  emphasized  in  the  report  and 
adopted  by  EPA  is  to  give  the  risk 
manager  a  risk  characterization  which 
contains  the  information  needed  for  a 
decision  on  how  much  confidence  to 
place  on  numbers.  For  example, 
numbers  for  risk  estimates  for  two 
different  pollutants  might  look  the  same, 
but  be  based  on  data  sets  of  quite 
different  quality.  A  very  large  set  of  data 
from  human  and  animal  studies  could  be 
the  foundation  for  a  high  degree  of 
confidence  in  deriving  a  quantitative 
dose/response  relationship.  On  the 
other  hand,  a  quantitative  dose/ 
response  estimate  based  on  less 
evidence  could  be  more  uncertain. 
Moreover,  emission  estimates  and 
exposure  modeling  may  be  based  on 
site-specific  information,  assumptions, 
or  combinations  of  the  two.  Depending 
on  the  data  and  assumptions,  there  can 
be  large  differences  in  the  confidence  of 
the  exposure  estimates.  A  risk  manager 
would  be  justified  in  using  the  two  kinds 


of  estimates  differently  in 
decisionmaking,  in  spite  of  the  fact  that 
the  numbers  might  be  very  similar.  An 
advantage  of  the  case-by-case  approach 
is  that  it  is  designed  to  use  the  full  range 
of  evidence  behind  the  risk  numbers  in 
determining  acceptable  risk  and  in 
deciding  on  an  ample  margin  of  safety. 
A  disadvantage  of  this  approach  is  that 
it  is  reliant  on  case-by-case 
interpretation  and  judgment  of  data, 
which  makes  the  basis  for  decision 
difficult  for  the  public  to  imderstand, 
and  decisions  may  appear  inconsistent 
when  different  numerical  risks  are 
judged  to  be  acceptable  in  different 
cases. 

The  single  measure  approaches  tend 
to  take  risk  numbers  at  face  value  for 
the  acceptable  risk  decision,  with  a 
fuller  consideration  of  the  weight  of  all 
evidence  at  the  margin  of  safety  step. 
The  advantages  of  these  approaches  are 
their  clarity  and  ease  of  administration, 
which  are  good  bases  for  adoption  of 
such  an  approach.  Their  disadvantage  is 
that  they  do  not  consider  all  of  the  risk 
factors,  risk  characterization,  and 
uncertainties  in  the  initial  step.  The 
Agency  would  weigh  all  of  the  evidence 
in  final  decisions  under  any  of  the 
approaches. 

Approach  A.  Case-by-Case  Approach 

In  this  approach  individual  risk,  risk 
distribution,  and  incidence  and  their 
estimation  limitations  and  uncertainties 
are  all  considered  in  determining  what 
is  an  acceptable  risk.  The  acceptability 
of  an  individual  risk  level  is  judged  as  a 
function  of  the  number  of  persons  at  that 
level  and  the  associated  incidence  for 
the  exposed  population.  Judgment  on  an 
acceptable  total  incidence  includes 
consideration  of  how  much  of  the 
incidence  is  associated  with  higher  or 
lower  individual  risk. 

In  applying  Approach  A,  the  approach 
is  to  examine  the  risk  distribution  and  to 
consider  maximum  individual  risks 
around  10"  *  or  less  to  be  the  preferred 
range.  The  10"*  level  was  selected  for 
reasons  analogous  to  its  use  in 
Approach  C  (see  discussion  of  Approach 
C  for  further  explanation).  Under  all 
Approach  A  decisions,  however,  the 
Agency  will  closely  examine  the 


aggravating  and  mitigating  factors 
associated  with  the  risk  estimates. 
Included  in  this  examination  is 
recognition  that  there  are  considerable 
uncertainties  in  the  risk 
characterization,  emission  estimates, 
and  exposure  assumptions:  these 
uncertainties  may  vary  widely  among 
assessment.  Acceptability  of  higher 
risks  includes  consideration  of  the 
number  of  people  at  that  risk  and  the 
total  incidence.  Greater  weight  is  given 
to  the  incidence  associated  with 
individual  risks  greater  than  10"*;  this  is 
because  risks  lower  than  this  are 
generally  considered  small.  In  addition, 
both  the  dose/response  and  exposure 
estimates  increase  in  uncertainty  at 
these  lower  levels,  which  generally 
represent  large  extrapolations  from  high 
to  low  doses  and  dispersion  of  the 
pollutant  at  greater  distance  from  the 
source,  respectively.  Risks  greater  than 
the  10"*  or  less  preferred  range  may  be 
judged  acceptable  in  this  approach 
when  all  factors  are  considered. 
Examples  of  circumstances  that  EPA 
believes  appropriate  to  consider  include: 
(1)  the  uncertainties  of  the  analysis;  (2) 
the  degree  of  over  or  underestimation  in 
the  risk  characterization:  (3)  the  weight 
of  evidence  of  the  health  effects  and 
non-quantified  health  effects;  (4) 
modeled  versus  measured  exposures: 
and  (5)  the  estimated  population 
predicted  at  lifetime  risk  of  around  1  in 
10,000  or  greater. 

Table  V-IA  shows  the  risks  proposed 
as  acceptable  under  Approach  A  for  two 
benzene  source  categories:  Equipment 
leaks  and  coke  by-product  recovery 
plants.  The  findings  are  more  completely 
discussed  in  later  sections  of  this  notice. 
In  considering  the  risk  parameters  for 
the  acceptable  risk  decision  the  fact  that 
most  of  the  incidence  was  associated 
with  lower  range  individual  risks  was 
balanced  against  the  fact  that  the 
maximum  individual  lifetime  risks  were 
higher  than  the  preferred  range  of 
around  10"*  or  less.  The  overall  risk 
distributions  shown  in  Table  V-lA  were 
considered  acceptable  when  all  factors 
and  their  estimation  uncertainties  were 
weighed. 
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The  uncertainty  of  the  risk  estimation 
is  considered  at  both  the  acceptable  risk 
and  ample  margin  of  safety  steps.  For 
both  source  categories  the  uncertainty  of 
the  dose/response  estimate  for  benzene 
was  considered.  In  general,  the  data  set 
on  benzene  is  one  of  the  better  ones 
available  on  any  chemical  carcinogen. 
Benzene  is  classified  as  a  human 
carcinogen  and  judgment  that  the 
quantitative  dose/response  estimate, 
derived  from  studies  on  humans,  for 
leukemia  might  be  on  the  high  side,  but 
still  plausible,  was  balanced  by 
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consideration  of  the  fact  that  other  types 
of  malignancy  have  been  observed  in 
human  studies.  Because  these  effects 
were  not  quantifiable  from  the  available 
data,  uncertainty  existed  about  whether 
all  of  the  cancer  risk  had  been 
accounted  for.  On  the  exposure  from 
both  source  categories,  for  several 
reasons  described  in  later  sections,  the 
existing  emission  estimates  were 
considered  to  be  upperbound  estimates. 

For  the  proposed  ample  margin  of 
safety  decision  the  risk  parameters  were 
again  considered  along  with  the  cost 


and  feasibility  of  risk  reduction.  The 
costs  and  technical  factors  differ  greatly 
among  the  categories  and  are  discussed 
in  detail  in  later  sections.  As  shown  in 
Table  V-lB.  these  decisions  result  in 
similar  after-regulation  risk  distributions 
for  the  two  categorie.s,  equipment  leaks 
and  coke  by-product  recovery  plants, 
with  very  low  incidence  associated  with 
individual  risks  above  10  *or  10  •\  At 
both  steps,  uncertainty  is  given  weight 
and  the  risk  parameters  are  considered 
together. 
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Approach  B.  Incidence-Based  Approach 

In  this  approach,  incidence  is 
proposed  to  be  the  only  parameter  used 
to  decide  acceptability  of  risk.  At  the 
ample  margin  of  safety  step,  all  of  the 
risk  parameters  as  well  as  estimation 
uncertainties,  cost,  and  feasibility  would 
be  considered.  The  annual  incidence 
proposed  as  acceptable  would  be  1 
case/yr.  Thus,  under  Approach  B  all 
NESHAP  would  be  set  to  result  in  no 
greater  than  1  case/yr  for  a  source 
category,  as  a  whole.  The  EPA  is 
proposing  an  incidence  number  of  1 
because  it  is  rmall  in  relation  to  the 
millions  of  persons  exposed  to  benzene, 
and  in  relation  to  the  incidence 
associated  with  risks  from  numerous 
everyday  activities.  Comment  is 
requested  on  the  appropriateness  of  this 
criterion  or  another  number. 

Approach  B  would  rely  upon 
incidence  for  several  reasons.  First, 
incidence  reflects  the  overall  "public 
health"  concerns  toward  which  section 
112  is  directed.  As  noted  above,  most  of 
the  members  of  the  public  who  are 
exposed  to  emissions,  and  therefore 
most  of  the  incidence  associated  with 
those  emissions,  is  associated  with 
individuals  exposed  to  levels  lower  than 
the  individuals  who  receive  the 


maximum  exposure.  Moreover,  although 
both  incidence  and  maximum  individual 
lifetime  risk  are  highly  uncertain  figures, 
in  general  incidence  figures  are  more 
likely  to  be  accurate  than  maximum 
individual  lifetime  risk  figures.  A 
maximum  individual  life  time  risk 
estimate  is  much  more  sensitive  to 
errors  in  modeling  assumptions  in  the 
exposure  estimate.  When  those 
uncertainties  are  spread  throughout  the 
exposed  population  in  an  incidence 
estimate,  they  tend  to  average  out,  and 
thus  to  yield  results  closer  to  "true"  risk. 
For  example,  the  incidence  would  be  the 
same  as  long  as  the  residence  is 
occupied  during  the  70-year  period, 
regardless  by  which  persons.  That  is, 
the  incidence  would  be  the  same  if  the 
same  person  lived  at  the  residence  for 
70  years  as  it  would  be  if  10  different 
persons  lived  at  the  residence  during 
this  time. 

Figure  V-6  is  a  graph  with  the  log  of 
individual  risk  on  the  y  axis  and  log  of 
annual  incidence  on  the  x  axis.  The 
lines  entered  on  the  graph  correspond  to 
the  1  case  per  year  incidence  of 
Approach  B  and  the  1  x  10"  *  and  1  x  10"  * 
maximum  individual  risks  of 
Approaches  C  and  D.  The  points  entered 
on  the  graph  are  the  intersection  points 


of  maximum  individual  risk  and 
incidence  numbers  estimated  for  risks 
from  the  source  categories  listed  in  the 
key.  [Note:  Numbers  given  in  this 
discussion  for  radiation  risk  are  for  fatal 
tumors).  The  figure  indicates  that,  of  the 
baseline  risks  shown  there  for  benzene 
source  categories,  those  for  benzene 
from  coke  by-product  recovery  plants 
would  be  at  greater  than  1  case/yr.  The 
associated  maximum  individual  risk 
would  be  10"'.  The  acceptable  risk 
decisions  for  coke  by-product  recovery 
plants  differ  significantly  under  policy 
Approaches  A  and  B  since  the  baseline 
risk  would  be  acceptable  under  A,  but 
not  B.  The  ample  margin  of  safety 
decision  under  Approach  B  would 
parallel  that  under  Approach  A  in 
method.  The  annual  incidence  of  less 
than  1  case/yr  is,  of  course,  the  starting 
point  for  ample  margin  decisions  in 
Approach  B.  The  analysis  would  focus 
on  additional  reductions  in  incidence  asj 
well  as  for  the  other  risk  parameters,      j. 
considering  cost,  feasibility,  and  other 
relevant  factors.  For  the  benzene  source 
categories,  the  regulatory  outcome 
would  be  the  same  under  both 
approaches.  These  results  are  discussed 
in  Sections  VII  through  X. 
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Features  to  note  about  Approach  B 
include  the  fact  that  since  maximum 
individual  risks  plays  no  role  in  the 
acceptable  risk  decision,  high  maximum 
individual  risk  levels  would  be 
acceptable  so  long  as  the  exposed 
population  is  sufficiently  small  that  the 
incidence  level  is  met  (see  Figure  V-6). 
Another  point  to  note  is  that  the  size  of 
the  incidence  number  may  be  due 
largely  to  exposure  of  a  very  large 
population  to  a  small  individual  risk.  For 
example,  see  Table  V-lA.  This  makes 
the  acceptable  risk  decision  dependent 
to  a  great  degree  on  estimates  of 
exposure  to  the  least  exposed  individual 
furthest  from  the  source.  As  previously 
mentioned,  the  dose/response  and 
exposure  estimates  increase  in 
uncertainty  at  these  low  levels  which 
generally  represent  large  extrapolations 
from  high  to  low  dose  and  dispersion  of 
the  pollutant  at  greater  distance  from 
the  source,  respectively.  Deficiencies  of 
using  only  one  risk  measure  in  the  first 
decision  could  be  addressed  in  the 
"ample  margin"  decision.  For  example, 
when  using  only  incidence  gives  slight 
attention  to  circumstances  in  which  a 
small  population  may  be  at  high 
individual  risk,  EPA  could  consider 
action  to  impart  a  margin  of  safety  for 
the  small  population. 

Approach  C.  1 X 10"*  or  less  Maximum 
Individual  Risk  Approach 

This  approach  would  use  maximum 
individual  risk  as  the  sole  parameter  for 
deciding  acceptable  risk.  At  the  ample 
margin  of  safety  step  the  risk 
distribution  and  incidence  would  be 
added  to  the  factors  considered  as  well 
as  uncertainty,  cost  and  feasibility. 

The  acceptable  risk  level  for 
maximum  individual  risk  under  this 
approach  is  1  XlO"*  or  less.  This  level  is 
analogous  to  the  top  of  the  target 
individual  risk  range  used  in  some  other 
EPA  programs.  This  target  range  has 
evolved  through  a  his,tory  of 
decisionmaking  under  the  structure  of 
other  statutes.  However,  the 
decisionmaking  structures  under  the 
statutes  governing  those  programs  are 
quite  different,  so  comparison  is 
imperfect.  And,  typically  the  target 
range  there  is  for  post-control  risks, 
while  here  it  would  be  the  first  step  of 
the  decisionmaking  process. 
Additionally,  the  10"*  risk  level  falls 
roughly  into  the  middle  of  the  risk  range 
developed  in  the  survey  of  risks, 
discussed  earlier  in  this  section. 

For  benzene,  the  regulatory  outcome 
for  the  coke  by-product  and  equipment 
leak  source  categories  would  be  greater 
control  than  under  either  Approach  A  or 
B.  Neither  of  the  two  categories  would 
be  at  an  acceptable  risk  level  prior  to 


regulation,  and  each  would  require 
control  beyond  the  NESHAP  proposed 
under  previous  approaches  in  order  to 
be  at  1  xlO"'  maximum  individual  risk 
or  less.  The  result  for  benzene  storage 
vessels  and  EB/S  process  vents  would 
be  the  same  under  all  three  approaches. 

This  approach  and  Approach  D  would 
put  great  weight  on  the  estimation  of  the 
maximum  concentration  to  which 
anyone  could  be  exposed,  which  is  the 
exposure  element  of  the  maximum 
individual  risk.  Without  the  additional 
perspective  of  the  risk  distribution  and 
incidence  estimates  and  all  other  risk 
information,  many  decisions  would  ride 
exclusively  on  the  highly  uncertain 
prediction  of  the  concentration  and 
location  of  the  area  of  maximum 
exposure.  The  accuracy  of  emission 
factors,  meteorological  data,  and  census 
data  for  specific  source  locations  are 
among  the  more  uncertain  estimates,  but 
would  be  the  most  critical  elements 
under  this  decision. 

However,  at  the  ample  margin  of 
safety  step,  the  other  risk  measures 
could  be  examined  to  bring  the  needed 
perspective  to  the  overall  decision. 

Approach  D.  1 X 10"*  or  Less  Maximum 
Individual  Risk  Approach 

This  approach  is  identical  to 
Approach  C  except  that  it  uses  a  more 
stringent  criterion  for  individual  risk. 
The  acceptable  risk  is  defined  as 
IXIO"®  maximum  individual  risk.  One 
reason  why  this  level  might  be  selected 
is  that  the  risk  below  this  level  have 
been  generally  regarded  as  negligible 
additions  to  an  individual  lifetime  risk 
of  cancer.  Additionally,  the  10"'  level 
falls  at  the  lower  end  of  the  risk  range  in 
the  survey  of  risks,  discussed  earlier  in 
this  section. 

Each  of  the  benzene  source  categories 
would  require  additional  control  to 
reduce  risks  to  an  acceptable  level 
meeting  the  acceptable  risks  which  is 
also  an  ample  margin  of  safety  level  for 
these  categories.  Requirements  would 
entail  maximum  control  and  cessation  of 
operation  for  some  or  all  facilities  in 
each  category  as  later  described. 

Comparison  of  Effects  of  Policy 
Approaches  on  Pending  NESHAP 

Costs  and  feasibility  cannot  be 
considered  at  the  acceptable  risk  stage, 
under  Vinyl  Chloride.  However,  as  in 
other  programs,  such  as  setting  National 
Ambient  Air  Quality  Standards  under 
CAA  section  109,  EPA  will  provide 
information  to  the  public  about  broader 
implications  of  Approaches  B,  C.  and  D. 
The  EPA  views  such  information  to  be 
similar  to  that  provided  in  an  analysis 
under  Executive  Order  12291,  or  an 
environmental  impact  statement,  but 


which  is  not  considered  as  part  of  the 
statutory  basis  for  decisionmaking.  This 
section  outlines  questions  about  the 
feasibility  of  meeting  such  requirements 
in  future  NESHAP.  It  is  apparent  from 
analyzing  the  impact  of  various 
measures  of  acceptability  on  benzene 
source  categories  that  such  questions 
arise. 

Because  Approach  A  uses  balancing 
of  the  three  risk  parameters  and  all 
other  relevent  risk  information,  as  well 
as  risk  estimation  limitations  and 
uncertainties,  it  requires  a  separate 
judgment  in  each  case.  As  a  result,  it  is 
not  susceptible  of  simple  comparisons  of 
effects  on  source  categories  of  various 
pollutants.  In  contrast,  Approaches  B.  C. 
and  D  use  a  single  risk  parameter  as  the 
criterion  for  acceptable  risk,  and  their 
effects  can  be  more  easily  compared 
among  the  baseline  risk  for  other 
pollutants. 

For  Approach  B,  Figure  V-6  indicates 
that,  of  the  baseline  risks  shown  there 
for  other  than  benzene  categories,  those 
for  coke  oven  emissions,  radionuclides 
from  coal-fired  boilers,  chromium  from 
comfort  cooling  towers,  and  active 
uranium  mill  tailings  would  be  at  greater 
than  1  case/yr.  The  associated 
maximum  individual  risks  range  from 
10"*  to  over  10"*.  The  highest  individual 
risks  that  would  be  left  (because 
associated  incidence  is  less  than  1  case/ 
yr)  would  be  between  10"»  and  10"*  for 
four  source  categories. 

For  the  coke  oven  emissions  category, 
current  estimates  indicate  that  in  order 
to  reduce  annual  incidence  to  less  than  1 
case/yr,  all  sources  would  have  to  meet 
the  most  stringent  level  of  emission 
control  being  achieved  by  any  currently 
operating  coke  oven,  or  otherwise 
comply  with  a  maximum  emissions  cap. 
Some  source  closures  and/or  shutdowns 
of  large  proportions  of  some  existing 
batteries  would  be  likely.  Overall,  eCen 
applying  present  technology  at  all 
sources  might  not  achieve  the  emission 
levels  needed  to  meet  the  incidence 
criterion  within  the  2-year  NESHAP 
compliance  period.  New  technology  for 
control  of  existing  coke  ovens,  or 
alternative  technologies  for  producing 
coke  would  likely  be  necessary,  or, 
alternatively,  imported  coke  would  be 
used. 

The  incidence  associated  with 
emissions  of  radionuclides  from  coal- 
fired  boilers  comes  from  about 
200,000,000  people  being  within  50  km  of 
the  50,000  sources  while  exposed  at 
individual  risk  below  1  xlO"*.  Whether 
it  is  feasible,  considering  costs,  to 
achieve  less  than  1  annual  incidence  for 
this  source  category  is  presently 
unknown.  Currently  existing 
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requirements  for  disposal  of  uranium 
tailings  will  achieve  an  acceptable 
incidence  level  for  emissions  of 
radionuclides.  With  few  exceptions, 
active  mill  tailings  facilities  could  only 
achieve  an  annual  incidence  less  than  1 
by  closing,  and  by  going  to  disposal. 

Chromium  from  comfort  cooling 
towers  is  proposed  to  be  regulated 
under  the  TSCA. 

For  Approach  C,  Figure  V-6  shows 
that  five  of  the  source  categories  are 
within  the  acceptable  range.  The 


incidence  associated  with  the  categories 
above  the  line  ranges  from  roughly  1  per 
1,000  years  to  about  100  per  year.  Any 
category  above  the  line  would  have  to 
be  controlled  to  achieve  a  level  below 
the  acceptable  risk  criterion. 

Table  V-2  shows  the  likelihood  of 
several  important  source  categories 
being  able  to  meet  this  acceptable  risk 
requirement.  Table  V-2  include  rough 
estimates  of  the  number  of  plants  that 
would  permanently  shut  down,  and  coke 
production  cutbacks  for  coke  by-product 


recovery  plants.  Although  the 
underlying  assumptions  var>'  somewhat 
for  the  different  categories,  all  of  the 
estimates  shown  under  Approaches  C 
and  D  are  based  on  the  technological 
limits  of  the  controls  known  to  EPA. 
These  estimates  are  not  derived  from 
economic  analyses.  More  detail  on  the 
benzene  source  categories  can  be  found 
in  Sections  VII  through  X. 
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f 

Equipment    leaks                              ♦                           -                             +(30/131)           100/lJl                         -                             All 

IB 

5 

Coke   by-product                            ♦                         -  .                        fCtO/**)            */**                              '                           All 

plants 

Coke  ovens                                      J 

C                               ♦(l-*/*0)            36    to    39/40                -                               All 

1 

R»d  lonucl  i<Jes  ZRj«Jon 

i= 

>-i 

>^ 

d 

Oi 

Active  uranium  mill                   f                       NA                                  ♦                     NA                                  -                           HA 

§ 

talllngk                                                           1 

5 

Underground  uranium                  i                     NA                                -                    NA '                              '                         HA 

"I 

mines 

ca 

a. 

Elemental   phosphorus                 +                       NA                                  ♦                     NA                                  +                           KA 

^ 

plants 

DOE   facilities                                ♦ 

NA                                    ♦                      NA                                    ♦                             NA 

.^ 

NRC    licensees                                  ♦ 

NA                                      ♦                       NA                                      +                               NA 

(-» 

Coal-fired   boilers                      ♦                        NA                                    ♦                      NA                                    +                             NA 

? 

2 

Achlevabll  Ity   of   control    level    IS   estimated   usltig   available   analyses   of    risks   and   technical    feasibility, 

o 
o 

not    costs.      Qualitative   assessments    represent:       "♦"    "   technology    is   available   and   should   achieve    risk 

target    In  all   casesi    "+"   •  available   technology  will   not   reduce   risks   to  target   at   all   sites;    and 

1 

"-"    *  avallablt    technology   cannot    achieve   target. 

o. 

*" 

99 

b 

-4 

B 

i 

Of    the    40,    8   are   not    expected    to 

meet    the    1    k    10        risk  with   technologically   feasible   controls    alone: 

s" 

production  cutbacks   would    be   nec< 

•  ssapf        It    is   estimated   that    there   would    be   a    loss   of    40   percent    of 

lo" 

the    total    coke    production   at    1    x 

Theoretically,    controls   could   achieve    <.    1    case/yr.      However,    it    is    not    likely   all    sources   can  achieve 

this    level    of    coitrol 

d 
NA   »    not    asse.ssed 

' 
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Additional  perspective  on  the 
question  of  what  proportion  of  source 
categories  would  or  would  not  be  at  or 
below  1  X  10~  *  maximum  individual 
risk  prior  to  regulation  is  gained  from 
EPA  preliminary  risk  assessment  results 
on  1,878  sources  of  19  carcinogens. 
About  two-thirds  of  the  sources  were 
estimated  to  present  risk  at  or  below  1 
X  10~*,  and  would  therefore  meet  this 
acceptable  risk  requirement.  A  90 
percent  reduction  in  emissions  is  taken 
to  correspond  to  a  10-fold  reduction  in 
maximum  individual  risk.  Thus,  a 
reduction  from  1  X  10"*  to  1  X  10~* 
would  require  a  99  percent  reduction  in 
emissions.  If  it  is  assumed  that  the 
greatest  impact  of  this  10""*  acceptable 
risk  level  is  on  sources  that  would  have 
to  reduce  emissions  by  99  percent  or 
more,  then  about  10  percent  of  the  1,878 
sources  would  be  in  the  group  of  greater 
impact. 

Approach  D  would  operate  much  like 
Approach  C.  However,  the  effect  of 
having  a  1  X  10~*  maximum  individual 
risk  "ceiling"  on  all  toxic  risk  would  be 
to  impose  significant  additional 
requirements  beyond  those  of  any 
previous  approach.  First,  many 
decisions  not  to  regulate,  or  not  to  enter 
source  categories  into  the  Agency's 
ongoing  risk  assessment  program  would 
have  to  be  reexamined.  The  surveyed 
assessment  results  discussed  above 
indicate  that  approximately  85  percent 
of  the  1,878  sources  covered  would  be 
above  1  X  10~* prior  to  regulation. 
About  40  percent  would  have  to  reduce 
emissions  by  99  percent  or  more. 
Virtually  every  source  of  radionuclides 
or  radon  would  require  action.  The 
specific  impacts  and  costs  cannot  be 
projected  accurately  at  this  time,  but 
would  likely  be  measured  in  billions  of 
dollars.  A  comparison  with  natural 
background  radiation  levels  will  give  an 
idea  of  the  extent  of  control  that  would 
be  needed.  A  1  x  10~*hfetime  risk 
would  compare  with: 

1.  For  radionuclides  other  than 
radon — 0.03  percent  of  annual  natural 
background  does. 

2.  For  radon — 0.01  percent  of  annual 
natural  background  dose  from  outdoor 
air. 

To  achieve  this  level  of  control, 
underground  uranium  mines  would 
likely  have  to  be  closed  and  sealed. 
Uranium  tailings  piles  would  have  to  be 
covered;  however,  the  practice  of  using 
soil  and  rock  as  cover  would  not  be 
sufficient  for  some  of  the  largest  piles 
since  average  soil  contains  enough 
radium  so  that  the  amount  needed  to 
keep  radon  from  escaping  the  tailings 
would  itself  generate  enough  radon  to 
exceed  the  1  x  10~*  maximum 
individual  risk  ceiling.  Many  processors 


and  users  of  radioactive  materials 
would  have  to  control  to  virtually  no 
emissions.  The  cost  and  feasibility  of 
meeting  the  requirements  can  only  be 
roughly  estimated  at  this  time,  but  may 
be  assumed  to  impose  significant 
burdens. 

Table  V-2  shows  the  effects  of 
Approach  D  on  the  source  categories  on 
which  effects  were  shown  for  other 
approaches.  Because  Approach  D  would 
require  the  most  significant  emission 
reductions,  it  would  have  the  greatest 
impact.  However,  under  each  of  the 
approaches  there  would  be  a  potential 
of  production  curtailment  or  closure  of 
some  or  many  sources. 

As  noted  earlier,  the  criteria  and 
method  of  decisionmaking  for  the  ample 
margin  of  safety  step  would  be  the  same 
for  all  approaches.  Because  the  decision 
involves  a  judgment  based  on 
concurrent  consideration  of  numerous 
factors,  the  potential  outcomes  cannot 
be  discussed  simply  here.  The  Agency 
requests  comments  on  how  the  various 
risk,  technical,  cost,  economic,  and 
uncertainty  considerations  should  be 
balanced  in  the  decision  process  for  the 
ample  margin  of  safety. 

General  Discussion  on  Format  of 
Standards  Which  Have  No  Technology 
Basis 

For  some  source  categories,  the 
acceptable  risk  and/or  ample  margin  of 
safety  decisions  can  result  in  the 
necessity  of  risk  and  emission 
reductions  beyond  what  is  achievable 
with  any  known  technology.  This 
situation  occurs  under  Approach  C  for 
equipment  leaks  and  coke  by-product 
plants  and  Approach  D  for  all  benzene 
source  categories.  Examples  of  potential 
formats  for  expressing  such  standards 
are  emission  limits  that  would  apply  to 
whole  facilities,  emission  limits  with 
risk-based  waivers,  or  actual  risk 
formats.  The  various  formats  are 
discussed  under  Approach  D  in  Section 
VII  of  this  notice.  Selection  of  one  of 
these  formats  requires  the  Agency  to 
consider  whether  to  allow  sources  to 
comply  with  risk  targets  using  site-by- 
site  analyses  or  whether  to  require 
compliance  with  a  national  emission 
limit  standard.  For  today's  benzene 
proposals  the  emission  limit  format  was 
used.  Comment  is  requested  on  this 
format  as  well  as  any  alternative 
formats. 

VI  Maleic  Anhydride  Process  Vents 

Since  proposal  of  the  standard  for 
maleic  anhydride  plants  in  1980,  the 
industry  has  consistently  and 
voluntarily  switched  to  the  more 
economical  n-butane  feed  process.  Since 
the  publication  of  the  denial  of  petition 


for  reconsideration,  the  one  facility 
using  benzene  feed  in  the  production  of 
maleic  anhydride  has  ceased  to  produce 
maleic  anhydride  (Docket  No.  OAQPS 
79-3.  Part  II,  Docket  Item  VIII-A-9).  All 
benzene  exposure  due  to  this  industry, 
and  therefore,  all  risk  from  benzene,  has 
been  eliminated.  Thus,  the  questions  of 
acceptable  risk  and  ample  margin  of 
safety  are  moot,  and  no  Federal  action  is 
warranted. 

VII.  Ethylbenzene/Styrene  Process 
Vents 

Source  Category  Overview 

In  1985,  there  were  13  plants 
manufacturing  ethylbenzene,  styrene,  or 
both.  These  facilities  emitted  benzene 
from  process  vents,  including  emergency 
release  vents.  Benzene  emissions  from 
equipment  leaks  at  these  plants  were 
regulated  under  the  benzene  equipment 
leak  standard  (40  CFR  Part  61,  Subpart 
I)- 
Estimation  Methods  and  Uncertainties 

In  analysis  of  the  EB/S  source 
category,  as  with  the  other  sources  of 
benzene  emissions,  emission  estimates 
were  used  in  calculating  leukemia  risk. 
This  section  discusses  how  benzene 
emissions  and  the  associated  health 
risks  were  calculated  for  EB/S  process 
vents  and  the  uncertainties  associated 
with  these  estimates. 

Benzene  emission  estimates  from  EB/ 
S  process  vents  considered  in  today's 
notice  were  based  on  emissions  from  the 
13  EB/S  plants  operating  in  1985. 
Benzene  emissions  from  the  process 
vents  at  these  facilities  totaled  an 
estimated  155  Mg/yr. 

The  EPA  developed  plant-specific 
estimates  of  emissions  from  EB/S 
process  vents  using  data  on  emissions 
and  control  practices  requested  by  the 
Agency  under  the  authority  of  section 
114  of  the  CAA  and  provided  by  the 
sources.  These  emission  estimates  were 
calculated  using  detailed  vent-by-vent 
information  that  was  based  on 
measurements  and  site-specific 
engineering  calculations  (Docket  No.  A- 
79-49,  Docket  Items  IV-D-13,  IV-D-34. 
IV-D-35,  and  IV-D-36).  At  plants  where 
control  was  ah-eady  in  place,  the 
estimate  relfects  at  least  98-percent 
control  efficiency  from  boilers,  flares 
and  incinerators,  and  facility-specific 
efficiencies  for  product  recovery.  Using 
this  methodology,  EPA  estimated  total 
emissions  to  be  208Mg/yr.  This  estimate 
was  used  in  calculating  the  risk 
estimates  previously  presented  in  the 
Federal  Register  notice  on  denial  of  the 
petition  for  reconsideration.  However, 
the  Agency  also  presented  a  revised 
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benzene  emission  estimate  of  155  Mg/yr 
in  the  same  notice.  The  revision  was 
based  on  data  supplied  by  CMA  and 
reflected  changes  in  emissions  at  3  of 
the  13  plants  (Docket  No.  A-79-49, 
Docket  Item  IV-F-2.  VI-D-2).  These 
changes  included  the  addition  of 
controls  and  process  modifications.  The 
fact  that  this  total  of  155  Mg/yr  is  based 
on  site-specific  measurements  or 
engineering  calculations  at  the  13 
individual  plants  gives  the  Agency  a 
high  degree  of  confidence  in  this 
estimate  of  emissions  from  EB/S  process 
vents  in  1985. 

To  estimate  leukemia  risks 
attributable  to  benzene  emissions  from 
EB/S  process  vents  nationwide,  the 
EPA's  Industrial  Source  Complex  (ISC) 
dispersion  model  was  used  to  predict 
ambient  benzene  concentrations,  and 
the  HEM  was  used  to  estimate 
population  exposure  to  the 
concentrations  and  predict  leukemia 
risk.  Population  exposure  was  modeled 
out  to  20  km  from  each  of  the  13  sources. 


The  ISC  dispersion  mode!  was  run  using 
plant-specific  data  from  the  13  plants  for 
the  case  where  total  emissions  w-ere  208 
Mg/yr.  The  risk  estimates  presented  in 
today's  notice  were  calculated  by 
proportional  adjustment  of  the  risk 
estimates  generated  using  ISC  and  HEM 
to  account  for  changes  in  emissions  at 
the  three  plants  mentioned  above. 

The  uncertainties  associated  with  the 
ambient  concentration  estimates  from 
the  ISC  and  the  exposure  estimates  from 
the  HEM  are  typical  of  the  general 
uncertainties  associated  with  exposure 
modeling  discussed  in  Section  VI. 

Risk  Characterization 

As  discussed  in  Section  V,  the  first 
step  in  making  NESHAP  decisions  is 
determination  of  an  acceptable  risk 
level.  In  deciding  what  level  of  risk  is 
acceptable  for  EB/S  process  vents  under 
the  four  approaches,  the  Administrator 
considered  the  range  of  levels  shown  on 
Table  VIM.  The  levels  represent 
example  scenarios  to  show  how 
different  emiseion  levels  would  result  in 


different  health  risk  profiles.  Implicit  in 
the  range  considered  is  the  emission 
level  of  zero,  not  only  for  this  source 
category,  but  also  for  the  subsequent 
source  categories  discussed  in  this 
notice.  The  table  presents  the  risk 
estimates  at  baseline  in  terms  of 
estimated  annual  leukemia  incidence, 
maximum  individual  lifetime  risk,  total 
population  exposed  at  or  above 
particular  risk  levels  (i.e.,  risk 
distribution),  and  annual  incidence 
attributable  to  the  population  exposed 
at  each  risk  level.  All  risk  estimates  for 
this  and  the  subsequent  source 
categories  discussed  in  this  notice  have 
been  presented  to  one  significant  figure. 
The  baseline  level  represents  the 
emissions  as  of  1985  with  no  Federal 
standard  (i.e.,  the  emission  level  of  155 
Mg/yr).  The  table  also  presents 
available  estimates  of  annual  incidence 
and  maximum  individual  lifetime  risk 
for  a  lower  emission  level  identified  as 
Emission  Level  A. 

BiUJMO  CODE  6560-50-M 
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TABLE  VII-1.   RISKS**  FOR  ETHYLBENZENE/STYRENE  PROCESS  VENTS  AT  DIFFERENT 

EMISSION  LEVELS 


Incidence  (case/yr) 


Emission  Levels 


Baseline 


0.004 


0.001 


Maximum  Individual 
Lifetime  Risk  (MIR) 


Risk  Distribution,   . 
cumulative  (persons)  ' 
(modeled  to  20  km) 


Incidence  for  Each  Risk 
Group,  non-cumulative 
(case/yr)° 


2  X  10" 


>  1  X  10"? 

>  1  X  10": 

>  1  X  10"; 

>  1  X  10"^ 

>  1  X  10'° 

0 

0 

0 

700 

40,000 

Total  Modeled 

400,000 

>  1  X  10"? 

>  1  X  io";f 

>  1  X  10"; 

>  1  X  lO'l 

>  1   X  10"° 
<  1  X  10"** 

0 

0 

0 

0.0002 

0.001 

0.003 

1  X  10"^ 
Not  available 


Not  available 


All  risk  estimates  are  rounded  to  one  significant  figure.  Due  to  independent 
rounding,  figures  given  in  the  table  for  risk  group  incidence  may  not  sum  to 
the  value  given  for  total  incidence. 

The  estimated  number  of  people  exposed  to  ambient  concentrations  resulting 
in  predicted  individual  risk  levels  above  the  level  shown.  Population  is 
cumulative  (e.g.,  at  baseline  40,000  people  are  exposed  to  risks  greater 
than  or  equal  to  1  in  1,000,000). 

Risks  were  calculated  on  a  plant-by-plant  basis  and  summed.  Persons  exposed 
to  emissions  from  more  than  one  plant  were  counted  for  each  plant's  impact. 
The  effects  of  double  counting  on  individual  and  other  risk  estimates  are 
discussed  in  Section  IV  of  this  notice. 

This  is  the  estimated  annual  number  of  cases  of  leukemia  for  the  population 
exposed  to  each  risk  level.  It  is  not  cumulative  (e.g.,  at  baseline  there 
would  be  0.001  case/yr  in  the  population  exposed  to  risk  levels  greater 
than  or  equal  to  1  in  1,000,000  but  less  than  1  in  100,000). 

BIUJNQ  CODE  (SCO-SO-C 
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Application  of  Alternative  Policy 
Approaches 

The  decisions  that  would  result  from 
application  on  each  of  the  four  policy 
approaches,  described  in  Section  V,  to 
the  EB/S  process  vents  source  category 
are  presented  below. 

Approach  A.  Case-by-Case  Approach 

Decision  on  Acceptable  Risk.  The 
estimated  maximum  individual  lifetime 
risk  of  EB/S  process  vents  is  2  x  10"'  at 
baseline.  (This  is  the  increased  risk  of 
contracting  cancer  if  an  individual  were 
exposed  continuously  to  the  maximum 
modeled  annual  average  concentration 
of  0.8  ppb  for  70  years).  This  estimate  is 
within  the  range  generally  considered  to 
be  preferred  under  the  case-by-case 
approach.  The  annual  incidence  at  the 
baseline  is  estimated  to  be  0.004 
leukemia  case/yr,  which  is  considered 
to  be  small.  In  addition,  as  the  table 
shows,  only  0.0002  case/yr  is  associated 
with  lifetime  risk  levels  of  1  x  10"*  or 
higher.  Most  of  the  incidence  is 
associated  with  the  large  population 
exposed  to  predicted  lifetime  risks  in  the 
10"*  range  or  lower.  As  noted  in  Section 
V.  incidence  estimates  at  the  10"*  and 
lower  risk  levels  are  given  less  weight 
under  this  approach  because  they  are 
generally  considered  to  be  small  and  the 
uncertainty  in  the  risk  estimates 
increases  at  these  lower  levels.  The 
modeled  maximum  benzene 
concentration  from  EB/S  emissions  in 
0.8  ppb,  which  is  close  to  the  estimated 
average  rural  background  exposure,  but 
most  of  the  population  is  exposed  to 
lower  concentrations  from  EB/S 
emissions. 

Based  on  consideration  of  the 
preceding  factors,  the  health  impacts  at 
the  baseline  benzene  emission  level 
from  EB/S  process  vents  are  considered 
acceptable  under  the  case-by-case 
approach. 

Decision  on  Ample  Margin  of  Safety. 
In  determining  an  ample  margin  of 
safety  under  all  four  policy  approaches, 
and  for  any  source  category,  factors 
such  as  model  uncertainties,  available 
controls  and  the  risk  reductions  they 
would  achieve,  the  cost  effectiveness  of 
emission  and  risk  reductions,  and  other 
relevant  factors  are  considered. 

For  EB/S  process  vents,  the  estimates 
of  annual  incidence  and  maximum 
individual  lifetime  risk  at  the  baseline 
emission  level  are  quite  low.  Moreover, 
the  majority  (75  percent]  of  the 
incidence  is  associated  with  lifetime  risk 
levels  of  less  than  1  x  10"*.  A  very 
small  additional  reduction  in  risk 
achievable  by  control  of  the  few 
remaining  uncontrolled  intermittent 
emission  sources  using  98-percent 


efficient  combustion  devices  (e.g., 
boilers  and  flares).  Control  of  these 
sources  would  further  reduce  benzene 
emissions  by  approximately  100  Mg/yr. 
Such  additional  control  measures  could 
reduce  the  estimated  maximum 
individual  lifetime  risk  from  2  X  10'*  to 
1  X  10"*  and  could  reduce  the  annual 
incidence  by  0.003  case/yr.  The 
estimated  cost  of  this  additional  control 
is  relatively  low.  about  $200.000/yr 
(1982$). 

The  baseline  risks  are  considered 
under  this  approach  to  provide  an  ample 
margin  of  safety  given  that  the  majority 
of  the  low  baseline  risk  is  associated 
with  exposure  at  lifetime  risks  of  less 
than  1  X  10"*.  Additional  control  is  not 
warranted  because  the  costs  are 
disproportionately  high  when  compared 
to  the  small  reductions  in  risk  which 
would  be  achieved.  Present  controls  in 
the  EB/S  industry  are  in  the  form  of 
product  recovery  devices  or  by  routing 
emissions  to  the  process  unit's  boilers  to 
conserve  energy  (less  fuel  would  be 
required  due  to  the  energy  content  of  the 
waste  stream).  Thus,  there  is  no 
incentive  for  removal  of  existing 
controls.  Additionally,  there  is  no 
incentive  for  new  sources  to  waste 
product  or  energy  and  major  new 
sources  would  be  subject  to  other  EPA 
requirements  (e.g.,  new  source  review, 
prevention  of  significant  deterioration). 
Thus,  less  effective  controls  are  not 
expected  in  the  future.  For  these 
reasons,  no  standard  mandating  the 
present  control  level  is  proposed  under 
Approach  A. 

Approach  B.  Incidence-Based  Approach 

Decision  on  Acceptable  Risk.  Total 
annual  incidence  from  benzene 
emissions  from  EB/S  process  vents  is 
estimated  to  be  0.004  case/yr,  or  1  case 
every  250  years.  Under  the  criteria  of  the 
incidence-based  approach,  the  baseline 
level  of  risk  for  EB/S  process  vents 
would  clearly  be  acceptable. 

Decision  on  Ample  Margin  of  Safety. 
For  EB/S  process  vents,  the  estimates  of 
annual  incidence  and  maximum 
individual  risk  are  low.  The  maximum 
modeled  annual  average  benzene 
concentration  is  0.8  ppb,  which  is 
comparable  to  rural  background  levels. 
Most  of  the  population  is  exposed  to 
much  lower  concentrations  from  EB/S 
process  vents. 

The  baseline  level  of  emissions 
reflects  the  fact  that  most  EB/S  process 
vents  already  have  emission  control 
equipment.  Control  of  the  remaining 
uncontrolled  intermittent  emission 
sources  would  further  reduce  benzene 
emissions  by  approximately  100  Mg/yr. 
Estimated  annual  incidence  would  be 
reduced  by  0.003  case/yr,  leaving  a 


residual  incidence  of  0.001  case/yr.  The 
majority  of  the  baseline  incidence  is 
associated  with  the  population  at 
lifetime  risk  levels  below  1  x  10"*,  and 
most  of  the  incidence  reduction  is 
associated  with  the  population  exposed 
to  these  low  risk  levels.  The  estimated 
cost  of  this  additional  control  is 
estimated  to  be  about  $200,000/yr 
(1982$). 

Under  the  incidence-based  approach, 
the  baseline  incidence  is  considered  to 
provide  an  ample  margin  of  safety. 
Factors  considered  in  this  determination 
include  the  fact  that  the  population  is 
exposed  to  very  low  risk  levels  at 
baseline  and  the  disproportionate  cost 
of  control  relative  to  the  small  risk 
reduction  which  could  be  achieved. 
Furthermore,  for  reasons  stated  in  the 
discussion  of  Approach  A,  EPA  would 
not  propose  a  standard  to  mandate  the 
present  level  of  control  under  this 
approach. 

Approach  C.  1  X  10"*  or  Less  Maximum 
Individual  Risk  Approach 

Decision  on  Acceptable  Risk.  As        ^ 
shown  in  Table  VII-1.  the  maximum      ^ 
individual  lifetime  risk  at  baseline  is 
estimated  to  be  2  x  10"*.  As  previously 
discussed,  this  risk  level  is  associated 
with  exposures  to  an  annual  average 
concentration  of  0.8  ppb  continuously 
for  a  period  of  70  years. 

Under  the  criterion  of  this  approach, 
which  requires  target  maximum 
individuals  risks  in  the  range  of  1  X  10"* 
or  less,  the  baseline  risks  would  be 
judged  acceptable. 

Decision  of  Ample  Margin  of  Safety. 
For  EB/S  process  vents,  the  estimates  of 
annual  incidence  and  maximum 
individual  risks  are  low.  Hie  predicted 
baseline  maximum  individual  risk  of 
2  X  10~*  is  within  the  target  range  for 
Approach  C,  and  is  well  below  the 
1  X  10"*  level.  As  described  in  the 
discussions  of  Approaches  A  and  B.  the 
majority  of  the  population  exposed  to 
emissions  from  EB/S  process  vents  are 
exposed  to  risk  levels  below  1  x  10"*. 
Only  a  small  reduction  in  risks  would  be 
achievable  using  known  control 
techniques.  Maximum  individual  risks 
would  be  reduced  from  a  baseline  level 
of  2  X  10"*  to  a  level  of  1  X  10"*  by 
applying  these  controls,  and  incidence 
would  be  reduced  by  0.003  case/yr. 

Considering  the  above  factors,  the 
baseline  emission  level  would  be  judged 
to  provide  an  ample  margin  of  safety 
under  policy  Approach  C.  Furthermore, 
for  reasons  discussed  in  the  section  on 
Approach  A,  EPA  would  not  propose  a 
standard  to  mandate  the  present  level  of 
control. 
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Approach  D.  IX 10"*  or  Less  Maximum 
Individual  Risk  Approach 

Decision  on  Acceptable  Risk.  At 
baseline,  the  estimated  maximum 
individual  lifetime  risk  is  2X10~^  and 
maximum  risks  for  6  of  the  13  facilities 
exceed  the  Approach  D  target  maximum 
risk  level  of  ixlO"*.  Therefore,  under 
Approach  D.  the  baseline  risks  would  be 
judged  unacceptable,  and  EPA  would 
propose  standards  to  reduce  maximum 
individual  risks  to  at  or  below  lxlO~*. 

Decision  on  Ample  Margin  of  Safety. 
For  the  facilities  with  baseline  maximum 
individual  risks  above  1  XlO"*,  EPA 
cannot  identify  control  technologies  that 
would  achieve  risk  levels  of  lxlO"*or 
lower.  As  previously  noted,  application 
of  the  additional  feasible  control  to 
uncontrolled  intermittent  emission 
sources  would  result  in  an  estimated 
maximum  risk  of  1 XIO"*,  which  exceeds 
the  target  level  of  Approach  D  of 
IXlO"*.  Thus,  the  only  types  of 
standards  that  could  be  proposed  to 
reduce  maximum  individual  risk  to 
below  lxlO~*for  all  facilities  would  be 
emission  limits,  emission  limits  with 
risk-based  waiver  provisions,  or  risk- 
based  limits.  These  limits  would  apply 
to  the  total  combined  benzene  emissions 
from  all  process  vents  at  an  EB/S 
facility. 

Under  an  emission  limit  format,  total 
emissions  from  all  facilities  would  be 
required  to  be  below  a  given  level.  The 
level  would  be  computed  to  ensure  that 
no  facility  would  cause  maximum  risks 
above  IXIO"*.  However,  since  risk 
estimates  will  vary  even  for  facilities 
with  the  same  emission  rate  depending 
on  dispersion  characteristics  (e.g.,  stack 
height,  exit  velocity,  and  flue  gas 
temperature),  meteorology,  and 
population  patterns,  some  facilities 
complying  with  the  emission  limit  could 
have  maximum  individual  risks  well 
below  Ix  10"*. 

Under  an  emission  limit  with  a  risk- 
based  waiver,  a  facility  would  be 
permitted  a  waiver  from  the  emission 
limit  if  it  could  demonstrate  thai 
because  of  emission  source  dispersion 
characteristics,  meteorology,  or 
population  patterns  (in  the  case  in 
which  maximum  risk  were  determined 
wKh  reference  to  actual  residences),  the 
generally  applicable  emission  limits 
resulted  in  maximum  individual  risks 
lower  than  1  XIO"* 

If  a  risk-based  limit  were  chosen,  each 
facility  would  have  to  reduce  emissions 
lo  achieve  estimated  maximum 
individual  risks  of  1  v  10"* or  lower. 
Under  this  format,  as  well  as  the 
emission  limit  with  risk-based  waiver 
format,  emission  rates  would  be  allowed 
lo  vary  among  facilities.  The  emission 


reduction  required  for  each  facility 
could  be  determined  by  facility-specific 
dispersion  and  exposure  modeling.  This 
alternative  format  could  allow  for  land 
use  planning  in  addition  to  emission 
reductions  as  means  of  achieving  the 
target  risk  level. 

To  implement  either  a  standard  or  a 
waiver  to  an  emission  limit  that  is  risk- 
based,  EPA  would  have  to  develop 
guidance  on  acceptable  methodology  for 
conducting  the  risk  modeling.  This 
would  include  guidance  on  acceptable 
(1)  dispersion  modeling  assiunptions 
such  as,  meteorology  and  atmospheric 
stability;  (2)  characterization  of  the 
emission  rate,  gas  exit  velocity  and 
temperature,  and  release  height  of  the 
emission  sources;  (3)  estimation  of  the 
population  and  their  location  in  the 
modeled  area;  and  (4)  the  radial 
distances  from  the  source  for  which 
concentrations  are  estimated.  In 
addition,  the  Agency  would  have  to 
decide  whether  maximum  individual 
lifetime  risk  is  to  be  determined  at 
actual  or  potential  sites  of  exposure. 
Even  with  the  models  used  by  EPA  in 
risk  assessments,  many  different 
assumptions  can  be  used  and  these  can 
significantly  affect  the  estimates. 
Without  such  guidance  it  would  be 
difficult  for  enforcement  personnel  to 
determine  if  the  modeling  analysis  is 
appropriate  for  demonstrating 
compliance  or  to  demonstrate  that  a 
modeling  analysis  is  unacceptable. 
Although  guidance  can  be  developed 
from  the  existing  models,  it  would 
require  more  time  than  is  available 
under  the  court  order  to  define  precisely 
the  range  of  acceptable  assumptions  for 
site-specific  analyses. 

For  benzene,  an  ambient  monitoring 
alternative  to  site-specific  risk  analysis 
also  cannot  be  used  for  either  1x10"*  or 
1  XIO"*  standards.  AlxlO"*,  or  lower, 
standard  would  require  the  benzene 
concentration  from  the  source  to  be  0.04 
ppb  or  lower  for  a  1  x  10"  *  risk 
standard,  the  concentration  would  be  4 
ppb,  or  lower.  Since  background 
concentrations  of  benzene  are  typically 
1  to  6  ppb,  it  would  not  be  feasible  to 
differentiate  between  a  source's 
contribution  to  ambient  concentrations 
and  variations  in  natural  background 
levels  or  in  analytical  measurements. 
Thus,  compliance  with  or  violation  of 
the  standards  could  not  be 
demonstrated  by  monitoring. 

As  with  a  risk-based  standard  or 
waiver,  it  will  take  considerable  time 
both  to  develop  procedures,  and  to 
review  and  approve  demonstrations  of 
compliance  with  an  emission  limit 
standard.  Compliance  with  an  emission 
limit  is  expected  to  require  extension  of 
available  procedures  to  low 


concentrations  or  development  of  new 
test  methods  and  acceptable  engineering 
analyses.  In  addition,  many  facilities 
may  elect,  subject  to  EPA  approval,  to 
conduct  site-specific  analyses  including 
testing.  In  such  cases  it  would  be 
resource  intensive  to  industry  and  EPA 
to  implement  the  standard.  However,  of 
the  alternatives,  the  risk-based  limit  is 
considered  to  present  somewhat  greater 
difficulties  because  of  the  additional 
considerations  involved. 

Therefore,  in  today's  notice,  to 
illustrate  the  effects  of  applying  policy 
Approach  D  (IX 10"*  risk  target).  EPA 
has  selected  an  emission  limit 
alternative.  It  is  anticipated  that  all  the 
alternatives  would  be  difficult  and 
costly  to  implement.  However,  the 
Agency  requests  comments  on  all 
alternatives. 

The  emission  limit  that  would  ensure 
that  no  EB/S  plant  produces  maximum 
individual  risks  exceeding  1  x  10"*  is  a 
total  emission  limit  of  5.5  kg  benzene/ 
day  (or  2  Mg/yr)  from  all  process  vents 
at  any  EB/S  facility.  This  emission  limit 
was  calculated  by  determining  the 
emission/risk  ratios  for  EB/S  facilities 
that  control  all  process  vent  streams  by 
combustion  as  seen  in  the  risk  modeling 
results  and  calculating  the  emission 
level  that  would  correlate  to  a  maximum 
risk  of  IX 10"*  for  facilities  with  the 
highest  risk  per  unit  of  emissions.  This 
calculation  assumes  that  risk  will  be 
reduced  in  proportion  to  emissions. 

With  an  emission  limit  of  5.5  kg 
benzene/day,  annual  emissions  from  the 
13  facilities  would  be  reduced  to  no 
more  than  26  Mg/yr  if  all  13  facilities 
continued  to  operate.  Annual  incidence 
for  EB/S  process  vents  would  be 
reduced  to  about  0.0007  case/yr.  No 
individual  would  be  exposed  to  a 
hfetime  risk  level  above  1x10"*,  and  the 
majority  of  the  population  would  be 
exposed  to  much  lower  levels. 
Therefore,  under  Approach  D,  this 
emission  limit  would  also  be  considered 
to  provide  an  ample  margin  of  safety. 

Since  EPA  has  not  identified  control 
techniques  that  would  reduce  benzene 
emissions  to  5.5  kg/day,  the  owners  or 
operators  would  have  lo  determine 
appropriate  means  of  demonstrating 
compliance  with  the  standard. 
Furthermore,  the  benzene 
concentrations  in  the  exhaust  gas  that 
would  be  required  to  meet  this  emission 
limit  at  some  facilities  are  below 
detectable  concentrations  using  the 
available  EPA-approved  test  methods. 
Therefore,  EPA  requests  comments  on 
how  compliance  would  be  demonstrated 
under  this  approach.  It  is  also  unknown 
if  plantwide  emissions  can  be  reduced 
to  5.5  kg/day  at  all  facilities.  Controlled 
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process  vents  emissions  at  8  of  13 
facilities  operating  in  1985  exceeded  this 
limit.  Because  EPA  does  not  know  how 
the  standard  might  be  achieved  at  those 
facilities,  EPA  cannot  at  present 
estimate  the  costs  or  economic  impacts 
of  achieving  this  emission  limit. 
However,  it  is  thought  that  some 
closures  might  result  due  to  technical 
difficulties  of  achieving  the  emission 
limit.  The  potential  economic  impacts  of 
any  closures  could  include  increased 
unemployment  and  the  associated 
community  impacts,  loss  of  tax 
revenues,  and  price  increases.  The  EPA 
also  invites  comment  on  the  economic 
impacts  of  closure. 

VIII.  Benzene  Storage  Vessels 

Source  Category  Overview 

As  of  the  June  6, 1984,  withdrawal  of 
the  proposed  standard  for  benzene 
storage  vessels,  126  facilities  with 
benzene  storage  vessels  were  identified. 
These  facilities  generally  have  multiple 
vessels.  Benzene  storage  vessels  are 
located  in  petroleum  refineries,  chemical 
plants,  and  bulk  storage  terminals. 

Estimation  Methods  and  Uncertainties 

In  analysis  of  the  benzene  storage 
vessel  source  category,  as  with  other 
sources  of  benzene  emissions,  emission 
estimates  were  used  in  calculating 
leukemia  risk.  This  section  discusses 
how  benzene  emissions  and  the 
associated  health  risks  were  calculated 
for  benzene  storage  vessels  and  the 
uncertainties  associated  with  these 
estimates. 

Benzene  emission  estimates  presented 
in  this  notice  are  based  on  vessels  at  126 


plants,  using  model  vessels  as  a  basis 
for  the  estimates.  The  emission 
estimates  have  not  been  revised  or 
updated  since  the  analysis  for  the 
withdrawal  of  the  proposed  standard  in 
1984.  When  developing  benzene 
emission  estimates  for  storage  vessels, 
EPA  carefully  considered  data  from  four 
different  testing  programs  conducted  by 
Chicago  Bridge  and  Iron  for  a  storage 
vessel  vendor,  EPA,  and  API  (two  test 
programs).  These  tests  spanned  the 
range  of  equipment  configurations 
typically  used  on  benzene  storage 
vessels  such  as  various  roof  and  seal 
types. 

The  emission  estimates  derived  from 
the  testing  programs  were  applied  to 
model  units  for  large  and  small  benzene 
producers,  benzene  consumers,  and  bulk 
storage  terminals.  The  model  units  were 
assigned  to  each  of  126  plants  with 
benzene  storage  vessels  in  one  or  more 
of  the  above  uses.  Total  emissions  are 
estimated  to  be  between  620  and  1,290 
Mg  benzene  per  year.  The  lower  end  of 
this  range,  620  Mg/yr,  reflects  the 
assumption  that  all  storage  vessels  have 
continuous  seals.  The  upper  end  of  the 
range,  1,290  Mg/yr,  was  based  on  the 
assumption  that  some  vessels  ^re 
equipped  with  shingled  sealsr^vhich 
emit  more  benzene  than  continuous 
seals.  The  number  of  vessels  estimated 
to  have  shingled  seals  is  based  on  a  1978 
survey  of  benzene  storage  vessels. 

The  Agency  believes  that  the  emission 
factor  used  to  estimate  emissions  from 
vessels  with  shingled  seals  is  likely 
higher  than  the  true  value.  The  emission 
tests  on  shingled  seals  involved  some 
test  procedure  irregularities  which  EPA 


strongly  believed  caused  emissions  to 
be  overestimated,  although  the  Agency 
could  not  quantify  this  overestimation. 
More  details  on  the  development  of 
emission  estimates  from  test  data  can  be 
found  in  the  Withdrawal  BID. 

The  risk  of  leukemia  attributable  to 
benzene  emissions  from  benzene 
storage  vessels  was  calculated  based  on 
the  range  of  emission  estimates  that 
reflect  the  assumptions  about  the  use  of 
continuous  seals  and  shingled  seals.  In 
developing  the  risk  estimates,  EPA  ran 
the  HEM  based  on  the  assumption  that 
all  model  vessels  had  continuous  seals. 
From  these  results,  the  estimates  were 
proportioned  to  reflect  the  use  of 
shingled  seals.  The  HEM  was  run  for  126 
plants  with  exposure  modeling  to  a  20- 
km  radius  around  each  plant. 

Industry  practice  is  to  equip  new 
benzene  storage  vessels  with  continuous 
seals  rather  than  shingled  seals.  Thus, 
over  the  70-year  risk  estimating  period 
as  existing  shingled  seal  vessels  are 
replaced  with  new  continuous  seal 
vessels,  the  estimated  emissions  and 
risks  from  storage  vessels  will  likely 
lessen. 

For  a  general  discussion  of  risk 
assessment  and  modeling  uncertainties, 
the  reader  is  referred  to  Section  fV  of 
this  preamble. 

Risk  Characterization 

In  deciding  what  level  of  risk  is 
acceptable  under  the  four  approaches, 
the  Administrator  considered  the  range 
of  levels  presented  in  Table  VIII-l. 
including,  as  noted  previously,  a  zero 
emissions  level. 
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TABLE  VIII-1.  RISKS^  FRO^ 

1  BENZENE 

STORAGE 

VESSELS  AT  DIFFERENT 

EMISSION  LEVELS 

Emission 

Le 

vel 

s 

Baseline 

A 

Incidence  (case/yr) 

i 

0.05  -  0.1 

0.03 

Maximum  Individual 

4  X  10'^ 

3  X  10"^ 

Lifetime  Risk  (MIR) 

to  .4 
4  X  10  * 

Risk  Distribution    . 
cumulative  (persons)  ' 
(modeled  to  20  km) 

>  1  X 

>  1  X 

>  1  X 

>  1  X 

10.; 

10  6 

0 
0 

10 
20,000 

0 
0 

0 

700 

>  1  X 

900,000 

80,000 

Total  Modeled 

70,000,000 

70 

,000,000 

Incidence  for  Each  Risk 

>  1  X 

10.; 

lO.J 

lol 

0 

0 

Group,  non-cumulative 
(case/yr) 

>  1  X 

>  1  X 

>  1  X 

0 

0 
0.004 

0 

0 
0. 

0002 

>  1  X 

0.02 

0. 

02 

<  1  X 

0.08 

0. 

01 

All  risk  estimates  are  rounded  to  one  significant  figure.  Due  to  independent 
rounding,  figures  given  in  the  table  for  risk  group  incidence  may  not  sum  to 
the  value  given  for  total  incidence. 

The  estimated  number  of  people  exposed  to  ambient  concentrations  resulting 
in  predicted  individual  risk  levels  above  the  level  shown.  Population  is 
cumulative  (e.g.,  at  baseline  900,000  people  are  exposed  to  risks  greater 
than  or  equal  to  1  in  1,000,000). 

^Risks  were  calculated  on  a  plant-by-plant  basis  and  summed.  Persons  exposed 

to  emissions  from  more  than  one  plant  were  counted  for  each  plant's  impact. 

The  effects  of  double  counting  on  individual  and  other  risk  estimates  are 
discussed  in  Section  IV  of  this  notice. 

This  is  the  estimated  annual  number  of  cases  of  leukemia  for  the  population 
exposed  to  each  risk  level.  It  is  not  cumulative  (e.g.,  at  baseline  there 
would  be  0.02  case/yr  in  the  population  exposed  to  risk  levels  greater  than 
or  equal  to  1  in  1,000,000  but  less  than  1  in  100,000). 
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The  levels  represent  example 
scenarios  to  show  how  different 
emission  levels  would  result  in  different 
health  risk  profiles.  The  table 
summarizes  the  risks  (i.e.,  annual 
incidence,  maximum  individual  lifetime 
risk,  risk  distribution,  and  incidence  by 
risk  group)  that  were  estimated  for  the 
baseline  emission  level  and  a  lower 
level  shown  as  Emission  Level  A.  The 
baseline  represents  the  emissions  as  of 
1984  with  no  Federal  standard  (i.e..  the 
emission  level  ranging  from  620  Mg/yr 
to  1.290  Mg/yr). 

Application  of  Alternative  Policy 
Approaches 

The  decisions  that  would  result  from 
application  of  each  of  the  four  policy 
approaches,  described  in  Section  V,  to 
the  benzene  storage  vessel  source 
category  are  presented  below. 

Approach  A.  Case-by-Case  Approach 

Decision  on  Acceptable  Risk.  As 
shown  in  Table  VIII-l,  the  estimated 
maximum  individual  lifetime  risk  at 
baseline  ranges  from  4  X  10'  ^  to 
4  X  10*.  (This  is  the  increased  risk  of 
contracting  cancer  if  an  individual  were 
exposed  continuously  to  the  maximum 
extrapolated  concentration  of  1  to  15 
ppb  for  70  years).  These  estimates  are 
within  the  range  generally  considered  to 
be  preferred  under  the  case-by-case 
approach.  The  lower  end  of  this  range 
reflects  the  assumption  that  all  storage 
vessels  have  continuous  seals,  while  the 
upper  end  of  the  range  is  based  on  the 
assumption  that  all  vessels  at  the 


maximum  risk  plant  have  shingled  seals. 
The  upper  end  of  the  range  4  X  10"*)  is  a 
particularly  conservative  estimate  for 
three  reasons.  First,  the  emission 
estimate  for  shingled  seals  is  believed  to 
be  an  overestimate.  Second,  the 
assumption  that  all  storage  vessels  at 
the  maximum  risk  plant  have  shingled 
seals  is  a  worst-case  assumption  and 
probably  overestimates  the  risk.  Third, 
over  the  assumed  70-year  exposure 
period,  many  of  the  existing  vessels  will 
be  replaced  and  the  new  vessels  will 
likely  have  continuous  seals  and. 
therefore,  lower  emissions. 

The  estimated  annual  incidence 
ranges  from  0.05  to  0.1  case/yr.  The 
range  reflects  the  range  of  emission 
estimates  discussed  above  (620  to  1.290 
Mg/yr).  These  incidence  levels  are 
considered  to  be  relatively  small. 
Furthermore,  0.004  case/yr  is  associated 
with  a  lifetime  risk  level  of  1  x  10"* or 
higher.  Therefore,  almost  all  of  the 
incidence  (0.1  case/yr)  is  associated 
with  the  large  population  exposed  to 
lifetime  risks  in  the  10"*  range  or  less. 
As  previously  noted,  incidence 
estimates  at  the  10"* risk  level  and 
lower  are  given  less  weight  because 
they  are  generally  considered  to  be 
small  and  the  uncertainty  in  the  risk 
estimates  increases  at  these  lower  risk 
levels. 

The  annual  average  concentrations 
due  to  emissions  from  benzene  storage 
vessels  that  result  in  the  maximum  risk 
range  of  4  x  10"*  to  4  X  10"''  are  around 
1  to  15  ppb.  Additionally,  as  mentioned 


above,  essentially  all  of  the  incidence  is 
associL'ted  with  risks  in  the  10"*  range 
or  less;  these  risks  are  from  exposure  to 
concentrations  of  less  than  4  ppb. 
Average  urban  ambient  (background) 
concentrations  are  around  3  to  6  ppb 
(see  Section  IV). 

After  consideration  of  the  above 
factors,  the  baseline  level  of  risk  for 
benzene  storage  vessels  is  detei  mined 
to  be  acceptable  under  the  case  by-case 
approach. 

Decision  on  Ample  Margin  of  Safety. 
VoT  further  analysis,  the  Agency 
examined  two  control  options  that 
would  require  all  vessels  to  have 
emission  reduction  equipment  thbt  many 
vessels  already  have.  Option  2  would 
require  the  use  of  internal  floating  roofs 
on  fixed  roof  tanks,  more  effective 
primary  seals,  improvements  to  fittings 
(e.g.,  gaskets),  and  secondary  seals  on 
external  floating  roof  tanks.  These  are 
the  same  controls  that  are  required  for 
volatile  organic  liquid  storage  vessels 
(including  benzene  vessels)  in  40  CFR 
Part  60,  Subpart  Kb.  which  affects 
vessels  constructed  or  rebuilt  after  July 
23, 1984.  Option  1  would  require  the 
controls  under  Option  2  and  additionally 
require  secondary  seals  for  internal 
floating  roof  tanks.  The  estim.ated 
impacts  of  the  options  are  shown  in 
Table  VIIl-2.  These  include  the  emission 
reduction,  annual  control  cost,  cost  per 
Mg  of  emission  reductions,  the  residual 
incidence,  and  the  maximum  individual 
lifetime  risk. 

BILU»K>  CODE  6S6O-S0-M 


TABLE  Vin-2.   IMPACTS  OF  OPTIONS  FOR  BENZENE  STORAGE  VESSELS 
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SKM  Is  millions  of  dollars    The  dollar  year  is  1982. 


Bz  «  benzene.  VOC  =  volatile  organic  compounds 

"Average"  means  compared  to  baseline.   "Incremental"  numbers  compare  each  option  with  next  less  stringent  option.   They  are  not 
the  same  as  the  highest  Incremental  value  per  source  type. 
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Risk  estimates  are  rounded  to  one  significant  figure    Note  that  essentially  all  of  the  baseline  incidence  occurs  in  the  large 

population  with  risk  levels  of  10   or  less.   These  risks  are  associated  with  exposure  to  concentrations  of  less  than  4  ppb. 

Average  urban  ambient  (background)  concentrations  are  around  3  ppb. 

Baseline  emissions  are  between  620  and  1,290    The  reductions  are  calculated  from  1.290  Mg/yr,  which  is  the  more  likely  value 
of  the  two  ends  of  the  emissions  range 
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Option  2  would  reduce  the  estimated 
maximum  individual  lifetime  risk  to 
3x10" 'from  the  baseline  range  of 
4  X 10" » to  4  X 10"  *.  (Under  the  control 
options,  the  risks  are  not  expressed  as 
ranges  because  all  vessels  would  be 
required  to  have  continuous  seals.  Thus, 
no  facility  could  have  vessels  with 
shingled  seals,  which  represent  the 
upper  end  of  the  baseline  range).  The 
estimated  annual  incidence  would  be 
reduced  by  0.01  to  0.06  case/yr.  This 
option  would  also  substantially  reduce 
the  population  exposed  to  risk  levels  of 
greater  than  1  xlO"*  and  1  xlO"*.  The 
nationwide  annual  costs  associated  with 
Option  2  are  $0.1  million/yr,  which  are 
considered  to  be  relatively  low. 

The  Agency  also  considered  Option  1. 
However,  it  would  result  in  no 
additional  reduction  in  maximum 
individual  lifetime  risk  beyond  that 
achieved  by  Option  2.  Furthermore, 
annual  incidence  would  be  reduced  by 
only  an  additional  0.01  case/yr,  at  a  cost 
of  $1.3  million/yr.  The  additional 
incidence  reduction  is  associated  mainly 
with  the  population  exposed  to  lifetime 
risk  levels  of  below  1  x  10"*. 

Under  Approach  A.  EPA  would 
consider  Option  2  to  provide  an  ample 
margin  of  safety.  Although  the  baseline 
risks  are  relatively  low  (considering  the 
conservatism  in  the  upper  end  of  the 
range),  they  can  be  reduced  further  at  a 
reasonable  cost  using  available  control 
technology.  Additional  controls  beyond 
Option  2  are  not  warranted.  The  costs  of 
additional  controls  are 
disproportionately  high  considering  that 
no  additional  reduction  in  maximum 
individual  lifetime  risk  and  only  a  small 
reduction  in  annual  incidence  would  be 
achieved. 

The  regulation  proposed  under  this 
approach  would  consist  of  the 
equipment  specifications  and  operating 
practices  described  in  Section  Xll. 

A  question  in  all  of  the  approaches  for 
the  ample  margin  of  safety  decisions  is 
whether  to  require  all  technically 
feasible  controls  for  which  costs  are  in 
some  sense  reasonable  no  matter  how 
small  the  health  risk  or  whether  there  is 
some  risk  reduction  which  is  too  small 
to  warrant  the  public  cost  of  rulemaking. 
Public  comment  is  requested  on  this 
area. 

Approach  B.  Incidence-Based  Approach 

Decision  on  Acceptable  Risk.  Total 
annual  incidence  resulting  from  benzene 
emissions  from  storage  vessels  is 
estimated  to  range  from  0.05  to  0.1  case/ 
yr.  As  previously  described,  the  range 
reflects  the  range  in  emission  estimates. 
The  lower  end  of  the  range  is  based  on 
the  assumption  that  all  plants  have 
continuous  seals  while  the  upper  end  is 


based  on  the  assumption  that  some 
vessels  are  equipped  with  shingled 
seals,  which  emit  more  benzene  than 
continuous  seals.  Under  the  criteria  of 
the  incidence-based  approach,  the 
baseline  level  of  risk  for  benzene 
storage  vessels  would  clearly  be 
acceptable. 

Decision  on  Ample  Margin  of  Safety. 
For  benzene  storage  vessels,  the 
estimates  of  annual  incidence  and 
maximum  individual  risk  at  the  baseline 
emission  level  are  relatively  low  and  the 
upper  end  of  the  estimated  ranges  are 
conservative.  Essentially  all  of  the 
annual  incidence  is  associated  with 
lifetime  risks  below  IXIO"*,  and  the 
great  majority  of  incidence  (about  80 
percent,  or  0.08  out  of  0.1  case/yr)  is 
associated  with  lifetime  risk  levels  of 
below  IxlO"*.  Risk  levels  of  IxlO"* 
and  below  are  associated  with  ambient 
concentrations  of  0.4  ppb  and  lower, 
which  is  close  to  the  average  rural 
background  exposure. 

The  baseline  estimates  reflect  the 
assumption  that  most  storage  vessels 
are  already  fitted  with  equipment  that 
reduces  emissions.  However,  additional 
reduction  in  risk  would  occur  by 
requiring  that  all  vessels  have  emission 
reduction  equipment.  Table  VIII-2 
shows  the  impacts  of  two  control 
options  which  are  described  under  the 
discussion  for  Approach  A.  Option  2 
would  reduce  the  estimated  maximum 
individual  lifetime  risk  to  3x10"*  and 
incidence  by  0.01  to  0.06  case/yr  (from 
baseline)  at  a  reasonable  cost.  Option  1 
would  further  reduce  residual  incidence 
by  0.01  case/yr  and  would  not  change 
the  maximum  individual  lifetime  risk 
compared  to  Option  2.  This  would  cost 
$1.3  million/yr.  For  these  reasons  (which 
are  described  more  fully  under 
Approach  A),  Option  2  would  be 
considered  to  provide  an  ample  margin 
of  safety  under  Approach  B.  Additional 
control  beyond  Option  2  would  not  be 
warranted.  The  details  of  the  equipment 
specifications  and  operating  practices 
that  are  proposed  under  this  approach 
are  described  in  Section  XII. 

As  with  Approach  A,  a  question  was 
whether  to  require  in  the  ample  margin 
of  safety  step  all  technically  feasible 
controls  for  which  costs  are  in  some 
sense  reasonable  no  matter  how  small 
the  health  risk  or  whether  there  is  some 
risk  reduction  which  is  too  small  to 
warrant  the  public  cost  of  rulemaking. 

Approach  C.  1 X 10"  *  or  Less  Maximum 
Individual  Risk  Approach 

Decision  on  Acceptable  Risk.  As 
shown  in  Table  VIII-1,  the  estimated 
maximum  individual  lifetime  risk  at 
baseline  ranges  form  4X10"*  to  4x10"*. 
The  upper  end  of  the  range,  which 


exceeds  the  target  risk,  reflects  the 
assumption  that  all  storage  vessels  at 
the  maximum  risk  plant  have  shingled 
seals.  Under  the  criteria  of  the  approach 
requiring  target  maximum  risks  in  the 
range  of  1  x  10"  *  or  less,  the  baseline 
risks  would  not  be  considered 
acceptable.  Additional  control  would  be 
necessary  to  reduce  risks  to  an 
acceptable  level  at  or  below  the  1  xlO"* 
target: 

Decision  on  Ample  Margin  of  Safety. 
Reduction  in  maximum  individual 
lifetime  risks  to  below  the  1  xlO*  level 
can  be  achieved  through  application  of 
available  emission  control  equipment. 
Two  options  considered  are  shown  in 
Table  VIII-2.  As  previously  noted,  many 
benzene  storage  vessels  are  already 
fitted  with  emission  reduction 
equipment  at  baseline.  As  noted  in 
Approach  A,  Option  2  would  require 
that  all  vessels  have  emission  reduction 
equipment  including  the  use  of  internal 
floating  roofs  on  fixed  roof  tanks,  more 
effective  primary  seals,  improvements  to 
fittings  (e.g.,  gaskets)  and  secondary 
seals  on  external  floating  roofs.  This 
option  would  reduce  the  estimated 
maximum  individual  lifetime  risk  to 
3X10"*,  which  is  within  the  target  range. 
Estimated  annual  incidence  would  be 
reduced  by  0.01  to  0.06  case/yr.  This 
would  substantially  reduce  the 
population  exposed  to  risk  levels  of 
greater  than  1  xlO"*.  Control  of  the 
maximum  individual  risk  to  this  level 
also  reduces  the  population  exposed  to 
lifetime  risks  levels  between  1x10"* 
and  1 X 10"*.  The  costs  associated  wi^ 
this  option  are  about  $0.1  million/yr, 
which  are  considered  to  be  low. 

Option  1  would  result  in  no  additional 
reduction  in  maximum  individual  risk 
beyond  that  achieved  by  Option  2  (i.e., 
maximum  risk  would  remain  at  the 
3 XlO"* level).  Furthermore,  annual 
incidence  would  be  reduced  by  only  an 
additional  0.01  case/yr.  at  a  cost  of  $1.3 
million/yr.  The  additional  incidence 
reduction  is  associated  mainly  with  the 
population  exposed  to  lifetime  risk 
levels  of  below  1  x  10"*. 

Under  Approach  C.  EPA  would 
consider  Option  2  to  provide  an  ample 
margin  of  safety.  This  option  would 
reduce  the  maximum  individual  risk  to 
within  the  target  range  and  well  below 
the  1  XlO"* level.  As  described  above, 
the  population  exposed  to  lifetime  risks 
in  the  10"* and  10" 'ranges  would  be 
significantly  reduced.  Additional 
controls  beyond  Option  2  are  not 
warranted.  The  costs  of  additional 
controls  are  disproportionately  high 
considering  that  no  additional  reduction 
in  maximum  individual  risk  and  only  a 
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very  small  reduction  in  annual  incidence 
would  be  achieved. 

The  regulation  proposed  under  this 
approach  would  consist  of  the 
equipment  specifications  and  operating 
practices  described  in  the  summary  of 
standards  in  Section  XII  of  this 
preamble. 

Approach  D.  1x10"* or  Less  Maximum 
Individual  Approach 

Decision  on  Acceptable  Risk.  At 
baseline,  the  estimated  maximum  indi 
vidual  lifetime  risk  ranges  from  4x10"^ 
to  4x10"*,  as  described  in  previous 
sections.  Since  this  is  clearly  above  the 
1  x  10'*  target  risk  level  of  Approach  D. 
baseline  risks  would  be  judged 
unacceptable  under  this  approach. 
Under  this  approach.  EPA  would 
propose  standards  to  reduce  the 
maximum  individual  risk  to  1 X 10"  *  or 
less. 

Decision  on  Ample  Margin  of  Safety. 
The  EPA  cannot  explicitly  state  at  this 
time  what  control  technologies  would  be 
capable  of  achieving  maximum 
individual  lifetime  risk  levels  of  1  x  10"  * 
or  lower  for  all  facilities  with  benzene 
storage  vessels.  As  shown  in  Table  VIII- 
2,  application  of  the  identified  control 
techniques  (Options  1  and  2).  would 
result  in  an  estimated  maximum 
individual  risk  of  3x10"*,  which  is  still 
significantly  above  the  target  level  of 
Approach  D  of  lxl0~*.  Therefore,  a 
facility  emission  limit  (or  risk  limit)  is 
currently  the  only  means  of  reducing 
maximum  individual  risks  to  below 
1  xl0"*at  all  sites.  As  previously 
discussed  in  the  EB/S  section  (Section 
VII)  under  Approach  D.  an  emission 
limit  format  has  been  selected  for 
illustrative  purposes,  however 
comments  on  both  formats  are 
requested. 

The  emission  limit  that  would  ensure 
that  no  facility  produces  maximum 
individual  risks  exceeding  1  x  10"* is 
0.47  kg/day  (170  kj?/yr).  This  emission 
limit  would  apply  to  the  combined 
emissions  from  all  benzene  storage 
vessels  located  at  a  facility.  The 
emission  limit  was  calculated  by 
proportional  reduction  of  emissions  from 
the  storagG  facility  with  the  highest 
maximum  individual  risk  per  unit  of 
emissions. 

With  an  emission  level  of  0.47  kg/day. 
annual  emissions  for  the  estimated  126 
plants  would  be  reduced  to  below  22 
Mg/yr  if  all  plants  continued  to  store 
benzene.  Annual  incidence  from 
benzene  storage  vesseis  would  be 
reduced  to  about  0.002  case/yr,  and  no 
individual  would  be  exposed  to  a 
lifetime  risk  level  greater  than  1  x  10"*. 
Moreover,  the  majority  of  the  population 
would  be  exposed  to  lifetime  risk  levels 


much  lower  than  1  x  10"*.  Therefore, 
under  Approach  D,  this  emission  limit 
would  be  judged  to  provide  an  ample 
margin  of  safety. 

Since  EPA  has  not  identified  control 
techniques  that  would  reduce  emissions 
to  0.47  kg/day  at  all  facilities,  the 
owners  or  operators  would  have  to 
determine  the  appropriate  means  of 
demonstrating  compliance  with  the 
standard.  One  possibility  that  a  plant 
may  consider  for  complying  with  the 
emission  limit  is  the  venting  of 
emissions  from  all  storage  vessels  to  a 
combustion  device,  such  as  a  flare. 
However,  EPA  does  not  presently  know 
if  the  emission  limit  could  be  achieved 
at  all  plants  if  this  technique  were 
applied  to  fixed  roof  vessels  with  no 
control  equipment  such  as  internal 
floating  roofs.  Moreover,  EPA  is  not  able 
to  determine  at  this  time  whether  the 
combination  of  emission  reduction 
equipment  (i.e..  Options  1  and  2  in  Table 
VIII-2)  with  a  flare  could  achieve  the 
emission  limit  at  all  plants.  This  is 
because  EPA  does  not  presently  know  if 
the  emission  reduction  equipment 
specified  in  Options  1  and  2  will  achieve 
as  much  control  when  used  in 
combination  with  a  flare  as  when  used 
alone. 

Because  EPA  does  not  know  how  the 
standard  might  be  achieved,  EPA  cannot 
at  present  estimate  the  costs  or 
economic  impacts  (including  the 
potential  for  closures)  of  achieving  this 
emission  limit.  However,  it  is  expected 
that,  at  a  mininum,  the  costs  would  be 
greater  than  those  shown  for  the  most 
stringent  identified  control  technology 
(Option  1)  in  Table  VIII-2.  For  example, 
the  cost  of  retrofitting  existing  storage 
vessels  with  add-on  control  devices, 
such  as  flares,  would  vary  with  vessel 
design  and  the  control  device  added.  If  a 
flare  were  used,  an  existing  vessel  may 
have  to  be  replaced  if  it  were  unable  to 
handle  an  inert  gas  blanket  (which  may 
be  needed  to  avoid  venting  oxygen- 
containing  streams  to  the  flare).  Also, 
the  cost  would  vary  depending  on 
whether  a  flare  were  available  onsite, 
and  on  the  amount  of  supplemental  fuel 
that  was  necessary  for  the  flare. 

IX.  Equipment  Leaks 

Source  Category  Overview 

Typical  stationary  sources  which 
handle  benzene  and.  therefore,  are 
likely  to  have  fugitive  benzene 
emissions  from  equipment  leaks  are 
petroleum  refineries,  chemical  plants, 
and  bulk  storage  terminals.  As  of 
publication  of  the  final  rules  for  benzene 
equipment  leaks  in  1984,  there  were  131 
such  facilities  in  the  United  States. 
These  facilities  are  now  required  to  be 


in  compliance  with  the  standard 
specified  in  40  CFR  Part  61,  Subpart  J, 
that  was  promulgated  in  1984. 

In  these  facilities,  the  fugitive 
emission  sources  of  benzene  are  pieces 
of  equipment  handling  process  streams 
that  contain  benzene.  These  sources 
include  pumps,  pipeline  valves,  open- 
ended  valves,  flanges,  compressors, 
safety/relief  valves,  sampling 
connections,  process  drains,  and 
product  accumulator  vessels.  The 
standard  affects  equipment  that 
contacts  process  streams  with  at  least 
10  percent  benzene  (by  weight). 

Estimation  Methods  and  Uncertainties 

The  evaluation  of  human  health 
effects  of  benzene  emissions  from 
equipment  leaks  involved  estimating 
emissions  from  the  equipment  sources 
described  above  and  then  using  the 
HEM  to  predict  concentrations, 
exposures,  and  leukemia  risks  from  the 
estimated  exposures.  In  addition  to  the 
uncertainties  inherent  in  estimating  risk 
described  in  Section  IV  of  this  preamble, 
considerable  uncertainty  is  involved  in 
estimating  emissions  from  equipment 
leaks  of  benzene.  This  section  describes 
the  methods  EPA  used  and  highlights 
areas  of  uncertainty,  so  that  the  basis 
and  limitations  of  the  EPA's  estimates 
can  be  better  understood. 

When  Subpart  J  was  promulgated  in 
1984,  EPA  estimated  the  NESHAP  would 
reduce  benzene  emissions  from 
equipment  leaks  by  about  69  percent 
from  the  existing  baseline.  The  standard 
was  estimated  to  reduce  benzene 
emissions  from  about  7,900  Mg/yr  to 
2.500  Mg/yr.  The  estimate  of  2,500  Mg/ 
yr  is  based  on  all  131  facilities  existing 
in  1984  implementing  the  requirements 
of  Subpart  J.  The  Agency's  current 
estimate  of  benzene  emissions  from 
equipment  leaks  remains  as  2.500  Mg/yr. 
This  estimate  has  not  been  revised  to 
reflect  changes  in  the  number  of 
facilities  or  changes  in  typical  industry 
practices  which  might  ha\e  occurred 
after  promulgation  of  the  standard  and 
which  might  have  affected  the  quantity 
of  benzene  emitted  from  equipment 
leaks.  To  be  meaningful,  such 
adjustments  must  be  based  on 
additional  information  and  actual 
analysis  of  current  industry  practices. 
However,  such  analysis  and  revisions  to 
the  emission  estimate  based  on  a  new 
analysis  were  not  feasible  in  the  time 
available  for  reconsideration  of  the 
standard. 

A  model  unit  methodology  based  on 
estimated  average  numbers  of  various 
equipment  components  was  used  to 
estimate  benzene  equipment  leak 
emissions.  Emissions  for  each  model 


unit  were  estimated  using  petroleum 
refinery  VOC  ernission  factors  for  each 
equipment  component  as  explained  in  a 
memorandum  to  the  docket  (Docket  No. 
A-79-27,  Docket  Item  IV-B-22)  and  in 
the  Promulgation  BID.  Average  weight 
percentages  of  benzene  assumed  for 
each  model  unit's  process  stream  were 
used  to  adjust  the  VOC  emissions  to 
total  benzene  emissions  as  described  in 
the  Proposal  BID,  pp.  7-6  to  1-7.  The 
petroleum  refinery  VOC  emission 


factors  were  developed  statistically 
from  field  measurements.  An 
explanation  and  analysis  of  emission 
factor  development  may  be  found  in  the 
AID.  Emission  estimates  made  using  the 
emission  factors  and  model  units  were 
aggregated  on  a  process  unit  basis  to 
develop  nationwide  estimates  and  on  a 
facility  basis  to  estimate  population 
exposures  and  risks  (Docket  No.  A-79- 
27,  Docket  Item  IV-B-11). 


As  stated  previously,  the  2,500  Mg/jr 
was  based  on  compliance  by  all 
facilities  with  the  NESHAP.'Control 
efficiencies  reflected  in  this  estimate 
were  based  on  estimates  of  efficiencies 
of  NESHAP  controls  as  shown  in  Table 
IX-1  for  each  equipment  type.  Finally, 
the  entire  emission  estimation  procedure 
is  described  more  completely  in  the 
Promulgation  BID  and  the  AID. 
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TABLE  IX-1.   EFFICIENCIES  OF  CONTROLS  FOR  EQUIPMENT  LEAKS 


Equipment  Component 


Control  Technique 


Percent  Reduction  . 
in  Benzene  Emissions* 


Pumps 

Compressors 
Valves: 
Gas 

Liquid 

Pressure  relief  devices 

Sampling  connections 
Open-ended  lines 


Monthly  leak  detection 
and  repair 

61 

Degassing  reservoir  vents 

100 

Monthly  leak  detection 
and  repair 

73 

Monthly  leak  detection 
and  repair 

59 

Control  equipment  (no 
detectable  emissions) 

100 

Closed-purge  sampling 

100 

Caos  on  open  ends 

100 

Percent  reductions  in  benzene  emissions  based  on  data  from  the  AID, 
Docket  No.  A-79-27,  Docket  Item  IV-A-24.  Benzene  emissions  were 
assumed  to  be  reduced  by  the  same  percentage  as  VOC  emissions. 
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In  evaluating  uncertainties  in  the 
emission  estimates,  two  issues  should 
be  mentioned.  One  involves  the 
representativeness  of  petroleum  refinery 
average  emission  factors  used  for 
estimating  emissions  of  benzene.  The 
benzene  sources  overall  may  have  lower 
percentages  of  leaking  equipment  than 
were  observed  in  the  petroleum  industry 
befofe  implementation  of  leak  controls. 
Recent  studies  indicate  that  the 
percentage  of  leaking  components  is 
probably  lower  than  previously 
estimated  due  to  changes  over  time  and 
use  of  better  controls  for  chemicals  such 
as  benzene  with  known  human  health 
risks.  Specifically,  limited  surveys  of 
sources  subject  to  Subpart  J  show  that 
the  leak  frequencies  for  valves  are  2 
percent  or  less  (Docket  No.  A-79-27, 
Docket  Items  VII-I-2.  VII-E-4.  VII-D-2. 
VII-B-2).  Evidence  shows  that  improved 
maintenance  does  result  in  fewer 
leaking  components  and  lower  emission 
rates  (Docket  No.  A-79-27.  Docket  Item 
VlI-B-2).  This  lower  percentage  of 
leaking  sources  indicates  that  emission 
estimates  may  be  overstated.  The 
equipment  leak  estimates  were 
calculated  using  factors  estimating 
emissions  for  leaking  and  for  nonleaking 
equipment,  and  these  factors  reflect 
average  emission  rates  from  facilities 
with  higher  percentages  of  leaking 
sources.  For  facilities  with  lower 
percentages  of  leaking  sources,  these 
factors  will  overestimate  emissions  for 
two  reasons.  First,  the  percentage  of 
leaking  sources,  and  hence  the  overall 
factor  is  overstated.  Second,  the  average 
emission  rates  for  leaking  and 


nonleaking  sources  will  not  be 
characteristic  of  the  distribution  of 
sources  at  the  facility.  Therefore,  the 
2,500  Mg/yr  estimate  for  equipment  leak 
benzene  emissions  is  likely  to  be 
overstated.  However,  the  EPA  believes 
that  this  level  of  control  would  not 
necessarily  be  found  in  the  absence  of  a 
regulation. 

The  second  uncertainty  involved  in 
the  emission  estimates  concerns  the 
assumed  use  of  ordinary  pumps  and 
values  in  the  model  units.  In  actual 
practice,  many  facilities  may  use 
equipment  with  a  lower  potential  to 
leak.  Information  has  been  submitted  to 
the  Agency  showing  that  primarj'  pumps 
in  benzene  service  have  been  equipped 
with  dual  mechanical  or  packless  seals 
in  some  facilities  (Docket  No.  A-79-49, 
Docket  Item  II-D-13:  Docket  No.  OAQPS 
79-3,  Part  II,  Docket  Item  II-D-008: 
Docket  No.  A-79-27,  Docket  Items  II-D- 
65.  II-D-70,  II-D-77).  The  use  of 
equipment  with  lower  leak  rates  is  not 
reflected  in  the  emission  estimates. 
Moreover,  as  mentioned  previously, 
within  the  time  allowed  for 
reconsideration  of  the  standard,  it  was 
impossible  to  revise  the  analysis  of 
industry  practice.  Consequently,  the 
emission  estimates  for  the  131  facilities 
were  viewed  as  upperbound  estimates, 
and  it  is  recognized  that  actual 
emissions  today  may  be  substantially 
lower. 

The  benzene  equipment  leak  emission 
estimates  for  the  131  plants  were  input 
to  the  HEM  and  used  to  estimate 
population  exposure  and  leukemia  risks. 
Modeling  revisions  since  1984  included 


an  extension  of  the  modeling  radius 
around  each  source  from  20  to  50  km, 
and  incorporation  of  the  revised  URE. 
For  a  general  discussion  of  risk 
assessment  and  modeling  uncertainties, 
the  reader  is  referred  to  Section  IV  of 
this  preamble. 

In  addition  to  the  general  modeling 
uncertainties  discussed  in  Section  IV, 
dispersion  modeling  of  equipment  leaks 
contains  more  uncertainty  than 
modeling  of  emissions  from  stacks 
because  equipment  leaks  are  area 
sources.  Only  extremely  limited 
verifications  of  area  source  modeling 
methodologies  have  been  done  to  date. 
It  is  not  possible  to  estimate  the 
uncertainty  because  the  uncertainty 
varies  with  the  specific  plant  location 
and  the  meteorology  used. 

Risk  Characterization 

In  deciding  what  level  of  risk  is 
acceptable  for  equipment  leaks  under 
the  four  approaches,  EPA  considered  the 
range  of  levels  shown  in  Table  IX-2.  The 
levels  represent  example  scenarios  to 
show  how  different  emission  levels 
would  result  in  different  health  risk 
profiles.  Table  IX-2  summarizes  the 
risks  (i.e.,  annual  incidence,  maximum 
individual  lifetime  risk,  risk  distribution, 
and  incidence  by  risk  group)  that  were 
estimated  for  the  baseline  emission  level 
and  two  lower  emission  levels,  shown 
as  Emission  Levels  A  and  B.  The 
baseline  represents  the  emissions 
remaining  after  application  of  the 
NESHAP  promulgated  in  1984  (i.e.,  2.500 
Mg/yr). 
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TABLE   IX-2.     RISKS^  FROM  EQUIPMENT  LEAKS  AT  DIFFERENT  EMISSION  LEVELS 


Emission  Levels 


NESHAP 
(Current 
Baseline) 


a 


Incidence  (case/yr) 


0.2 


0.1 


0.04 


Maximum  Individual 
Lifetime  Risk 

6  X  10 

-4 

2  X  10' 

♦     4  X  10-5 

Risk  Distribution, 
cumulative, 
(persons)  * 
(modeled  to  50  km) 

>  1  X  I0"5 

>  1  X  io:j 

>  1  X  10  ; 

>  1  X  10"° 

>  1  X  10"° 
Total  Modeled 

0 

0 

3»000 

60.000 

1,000,000 

200,000,000 

200 

0 

0 

600 

20,000 

300,000 

,000.000 

0 

0 
0 

5,000 

200,000 

200,000,000 

Incidence  for  Each 
Risk  Group, 
non-cimtulitive 
(case/yr) 

>  1  X  10"^ 

>  1  X  io;j 

>  1  X  10  ; 

>  1  X  10"° 

>  1  X  I0"° 
<  1  X  10"° 

0 
0 
0.007 

o.o^ 

0.04 
0.2 

0 
0 

0.001 
0.006 
0.01 
0.08 

0 

a 

0 

0.001 
0.005 
0.03 

All  risk  estimates  are  rounded  to  one  significant  figure.  Due  to  independent 
rounding,  figures  given  in  the  table  for  risk  group  incidence  may  not  sum  to 
the  value  given  for  total  incidence. 

The  estimated  number  of  people  exposed  to  ambient  concentrations  resulting 
in  predicted  individual  risk  levels  above  the  level  shown.  Population  is 
cumulative  (e.g.,  at  baseline  1,000,000  people  are  exposed  to  risks  greater 
than  or  equal  to  1  in  1,000,000). 

^Risks  were  calculated  on  a  plant-by-plant  basis  and  summed.  Persons  exposed 

to  emissions  from  more  than  one  plant  were  counted  for  each  plant's  impact. 

The  effects  of  double  counting  on  individual  and  other  risk  estimates  are 
discussed  in  Section  IV  of  the  notice. 

This  is  the  estimated  annual  number  of  cases  of  leukemia  for  the  population 
exposed  to  each  risk  level.  It  is  not  cumulative  (e.g.,  at  baseline  there 
would  be  0.04  case/yr  in  the  population  exposed  to  risk  levels  greater 
than  or  equal  to  1  in  1,000,000  but  less  than  1  in  100,000). 
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Application  of  Alternative  Policy 
Approaches 

The  decisions  that  would  result  from 
application  of  each  of  the  four  policy 
approaches,  described  in  Section  V.  to 
the  benzene  equipment  leaks  category 
are  presented  below. 

Approach  A.  Case-by-Case  Approach 

Decision  on  Acceptable  Risk.  As 
shown  on  Table  IX-2.  the  estimated 
maximum  individual  lifetime  risk  of 
6  X  10-*  at  the  NESHAP  emission  level 
would  fall  within  the  range  generally 
considered  to  be  preferred  under  the 
case-by-case  approach.  (This  is  the 
increased  risk  of  contracting  cancer  if 
an  individual  were  exposed 
continuously  to  the  maximum  modeled 
annual  average  concentration  of  35  ppb 
for  70  years).  The  estimated  annual 
incidence  at  baseline  is  0.2  case/yr.  and 
nearly  all  of  these  cases  occur  in  the 
large  population  exposed  to  predicted 
lifetime  risks  in  the  10"^  range  and 
lower.  As  noted  in  Section  V,  incidence 
estimates  at  the  10"'  and  lower  risk 
levels  are  given  less  weight  under  this 
approach  because  they  are  generally 
considered  to  be  small  and  the 
uncertainty  in  the  risk  estimates 
increases  at  these  lower  risk  levels. 

In  deciding  an  acceptable  risk  level 
under  the  case-by-case  approach,  EPA 
particularly  examined  the  uncertainties 
discussed  in  Section  IV  and  described 
earlier  in  this  section.  The  assessment  of 
these  factors  is  summarized  below.  The 
overall  weight  of  evidence  for  benzene 
carcinogenicity  is  strong  (the  URE  is 
based  on  data  from  occupational 
exposure  studies).  Although  the  use  of 
alternative  dose/response  models  could 
produce  different  URE's  for  benzene 
(Docket  Number  OAQPS  79-3,  Part  I. 
Docket  Item  VIII-A-4),  the  linear  non- 
threshold  model  used  by  EPA  represents 
the  best  fit  for  the  available  data.  The 
model  is  judged,  however,  to  be 


conservative  and  therefore,  the  URE,  as 
a  measure  of  leukemogenic  potency, 
could  be  considered  to  err  in  favor  of  the 
protection  of  public  health.  This  URE, 
however,  does  not  include  nonleukemia 
cancer  risks  because  statistical 
associations  with  other  cancers  have 
been  found  to  date  only  in  animal 
bioassays. 

As  previously  noted,  exposure 
modeling  contains  uncertainties  and  is 
based  on  emission  estimates  and  other 
assumptions  that,  in  this  case,  tend  to 
overstate  exposures.  Specifically,  the 
assumption  that  individuals  are  exposed 
continuously  to  the  maximum  modeled 
annual  average  concentration  for  70 
years  may  overestimate  maxiniuni 
individual  lifetime  risk.  The  assumption 
that  the  facilities  will  continue  to 
operate  at  the  same  emission  rate  for  70 
years  particularly  tends  to  overstate 
exposures  because  it  ignores  changes  in 
design  and  operation  of  chemical  plants 
and  petroleum  refineries.  Furthermore, 
as  discussed  in  the  previous  section,  the 
annual  emission  estimates  used  in  the 
analysis  are  considered  to  represent  an 
upperbound  estimate.  If  actual 
emissions  and  the  expected  decline  in 
emissions  over  time  could  be  considered 
in  the  exposure  analysis,  the  risk 
estimates  would  be  proportionally 
lower. 

Even  under  these  conservative 
emission  assumptions,  the  estimated 
annual  leukemia  incidence  is  relatively 
low,  0.2  case/yr.  Of  this  incidence,  the 
majority  is  associated  with  lifetime  risks 
of  10"*^  and  lower.  Only  0.02  case/yr  is 
associated  with  10*  risks  and  0.007 
caes/yr  is  associated  with  risks  of  1  X 
10  '  and  greater.  It  is  estimated  that  no 
one  would  be  exposed  to  lifetime  risks 
of  1  X  10  ^  or  higher,  and  the 
population  at  risk  in  the  10"*  range  is 
estimated  to  be  3,000. 

More  than  90  percent  of  the  predicted 
annual  incidence  is  associated  with  the 
population  exposed  to  benzene 


concentrations  of  less  than  4  ppb, 
concentrations  which  are  comparable 
with  risks  of  less  than  10"^  These 
concentrations  are  similar  to  average 
urban  ambient  (background) 
concentrations  described  in  section  IV. 

Thus,  after  consideration  of  all  of  the 
above  factors  concerning  the  estimated 
maximum  individual  lifetime  risk  and 
annual  incidence,  the  large  proportion  of 
the  incidence  associated  with  lifetime 
risks  of  less  than  1  x  10"*,  and  the  likely 
overstatement  of  emissions,  the  Agency 
would  propose  that  estimated  baseline 
risks  due  to  emissions  of  benzene  from 
equipment  leaks  are  acceptable  under    \ 
Approach  A. 

Decision  on  Ample  Margin  of  Safety. 
As  discussed  above,  the  baseline  risks 
would  be  acceptable  under  Approach  A. 
Further  analysis  of  equipment  leaks  was 
based  on  a  review  of  the  leak  controls 
identified  during  the  development  of  the 
NESHAP  for  this  source  category.  For 
these  sources,  the  estimated  impacts  of 
application  of  additional  controls 
(Option  1)  are  shown  in  Table  IX-3.  The 
emission  reduction,  anticipated 
cocontrol  of  VOC,  annual  control  costs, 
cost  per  Mg  of  emission  reduction, 
residual  incidence,  and  maximum 
individual  lifetime  risk  were  estimated. 
Table  IX-3  shows  the  emission,  risk, 
and  cost  impacts  of  the  identified 
additional  control  techniques.  The 
additional  control  of  Option  1  reflects 
use  of  dual  mechanical  seals  for  pumps 
and  sealed  bellows  valves.  For  the 
purposes  of  this  analysis,  this  equipment 
is  considered  to  be  leakless  (i.e.,  100- 
percent  control).  It  is  not  known  if 
leakless  valves/sealed  bellows  valves 
are  available  for  all  sizes  and  types  of 
equipment  in  benzene  service. 
Equipment  or  maintenance  practices 
that  would  provide  emission  and  risk 
reductions  beyond  Option  1  have  not 
been  explicitly  identified  by  EPA. 
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tN3 

OS 

03 


Option 


Additional 
Annual  Cost 
(SMM/yr)  1979* 


Emission 
Reduct Ion 


Bz/VOC 


Bz/VOC 


Population 
Left 
at  Risk 
>1  X  lo' 


Residual 
Incidence 


Maximum  Individual 
Lifetime  Risk  (MIR)*^ 


Opt  Ion  1 


52  4 


1.300/2,300 


40.000/23,000 


900 


0.1 


6  X  10 


a 

a. 

9 


Baseline  - 

Current  NESHAP 


0/0 


3.000 


0.3 


1   X   10 


90 

9 


1 


SMM    is   million   of    dollars         The   dollar    year    Is    1979 


< 


S 


Bz    =    benzene:    VOC    =    volatile    organic    compounds 

Risk   estimates   are    rounded   to  one   significant    figure       Note   that   essentially  all   of  the    Incidence  occurs    In  the 
population   at    tne    1    In    100,000    risk    level   or    less.      These    risks   are   associated  with  exposure    to  concentrations   of   less 
than    4    ppb        Average    urban   ambient     (background)    concentrations    are   around    3   ppb 

d 
Baseline  emissions   are   2,500  Mg/yr  of   benzene   and   3,900  Mg/yr  of  VOC   (Including   beniene)        Emlssloni   before 

unplementatlon  of    the    standard   were    7,900  Mg/yr   of   benzene    and   12,300  Mg/yr  of  VOC 
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Under  Option  1.  the  estimated 
maximum  lifetime  risk  would  be 
reduced  from  6X10"  Mo  2X10'*,  and  the 
annual  incidence  would  be  reduced  from 
0.2  case/yr  under  the  current  NESHAP 
baseline  to  0.1  case/yr.  The  majority  of 
this  incidence  reduction  occurs  among 
the  population  exposed  to  lifetime  risks 
less  than  10"*  (i.e.,  exposed  to 
concentrations  of  less  than  4  ppb).  As 
previously  noted,  these  estimates  are 
based  on  upperbound  emission 
estimates.  The  actual  emission  reduction 
is  expected  to  be  less  than  indicated  and 
the  risk  reduction  would  be 
proportionally  lower.  The  additional 
annual  cost  to  achieve  Option  1  is 
estimated  to  be  $52.4  miUion  (Docket 
No.  A-79-27,  Docket  Item  V-A-1).  The 
costs  were  computed  using  the  annual 
cost  per  control  component  and  the 
number  of  components  used  nationwide 
in  existing  units  (Docket  No.  A-79-27, 
Docket  Item  IV-B-14).  The  majority  of 
the  estimated  cost  is  from  the  cost  of 
sealed  bellows  valves  and  would  be 
incurred  regardless  of  the  magnitude  of 
the  actual  emissions. 

Although  Option  1  shows  some 
additional  emission  and  risk  reduction 
to  be  achievable,  the  control  cost  is 
disprofKjrtionately  great  when  compared 
to  the  small  reductions  in  risk  which 
would  be  achieved.  If  the  actual 
emission  reduction  were  known  and 
used,  the  option  would  likely  be  even 
less  cost  effective.  Recognizing  the 
conservatism  in  the  emission  estimates, 
the  large  proportion  of  the  incidence 
associated  with  lifetime  risks  less  than 
IXIO"*,  the  questions  regarding 
technical  feasibility,  and  the  costs  of 
additional  controls,  under  Approach  A 
the  Administrator  would  consider  the 
emission  levels  associated  with  the 
existing  NESHAP  to  protect  public 
health  with  an  ample  margin  of  safety. 
Therefore,  additional  control  beyond  the 
existing  NESHAP  would  not  be 
warranted  and  thus  would  not  be 
required  under  Approach  A. 

Approach  B.  Incidence-Based  Approach 

Decision  on  Acceptable  Risk.  Under 
the  criterion  of  this  approach,  the 
incidence  of  0.2  case/yr  associated  with 
the  existing  benzene  equipment  leaks 
standard  would  be  acceptable. 

Decision  on  Ample  Margin  of  Safety. 
Since  the  predicted  risk  and  incidence 
resulting  from  the  current  standard 
would  be  found  acceptable  under 
Approach  B,  the  Agency  would  then 
consider  other  factors  in  determining  an 
ample  margin  of  safety.  First 
uncertainties  associated  with  the  dose/ 
response  model  were  examined.  As 
shown  in  Table  IX-2,  about  90  percent 
of  the  leukemia  incidence  is  associated 


with  risk  levels  less  than  1  xlO "*.  which 
corresponds  to  exposure  to  benzene 
concentrations  of  less  than  0.4  ppb.  As 
noted  in  Section  V,  risk  estimates  in  the 
10"*  range  and  lower  are  given  less 
weight  because  they  are  generally 
considered  to  be  small  and  uncertainty 
in  the  risk  estimates  increases  at  these 
lower  levels.  Additionally,  actual  risks 
may  be  substantially  lower  due  to  actual 
leak  frequencies  in  equipment  subject  to 
the  NESHAP  being  lower  than  was 
assumed  in  the  analysis.  Other  sources 
of  uncertainty  are  discussed  in  Section 
IV  and  under  Approach  A  in  this 
section. 

Next,  EPA  reviewed  emission  controls 
which  were  identified  during 
development  of  the  NESHAP  for  this 
source  category.  Table  IX-3  shows  the 
effects  of  an  additional  control  level. 
Option  1,  which  reflects  the  use  of  dual 
mechanical  seals  for  pumps  and  sealed 
bellows  valves.  For  the  purposes  of  this 
analysis,  this  equipment  is  considered  to 
be  leakless  (i.e.,  100  percent  control).  It 
is  not  known  if  leakless  valves/sealed 
bellows  valves  are  available  for  all  sizes 
and  types  of  equipment  in  benzene 
service.  Equipment  or  maintenance 
practices  that  would  provide  emission 
and  risk  reductions  beyond  Option  1 
have  not  been  explicitly  identified  by 
EPA. 

Risk  reduction,  cost,  and  cost 
effectiveness  of  controls  were  also 
examined  in  the  evaluation  of  ample 
margin  of  safety.  Under  Option  1,  the 
estimated  maximum  lifetime  risk  would 
be  reduced  from  6X10"*  to  2X10"',  and 
the  annual  incidence  would  be  reduced 
from  0.2  case/yr  under  the  current 
NESHAP  baseline  to  0.1  case/yr.  The 
majority  of  this  incidence  reduction 
occurs  among  the  population  exposed  to 
lifetime  risks  less  than  10"*  (i.e., 
exposed  to  concentrations  of  less  than  4 
ppb).  As  previously  noted,  these 
estimates  are  based  on  upperbound 
emission  estimates  and  the  actual 
emission  reduction  is  expected  to  be 
less  than  indicated.  As  discussed  under 
Approach  A  for  equipment  leaks,  the 
additional  annual  cost  to  achieve  Option 
1  is  estimated  to  be  $52.4  million.  The 
majority  of  the  estimated  cost  is  from 
the  cost  of  sealed  bellows  valves  and 
would  be  incurred  regardless  of  the 
magnitude  of  the  actual  emissions. 

Although  Option  1  shows  some 
additional  emission  and  risk  reduction 
to  be  achievable,  the  control  cost  is 
disproportionately  high  when  compared 
to  the  small  reductions  in  risk  which 
could  be  achieved.  If  the  actual 
emissions,  and  thus  emission  reduction, 
could  be  quantified,  the  option  would 
likely  be  even  less  cost  effective. 


Under  the  criteria  of  this  approach, 
the  existing  NESHAP  would  be  judged 
to  protect  public  health  with  an  ample 
margin  of  safety.  Additional  control 
would  not  be  judged  warranted 
considering  the  small  emission  and  risk 
reduction  that  would  be  achieved,  the 
questions  regarding  technical  feasibility, 
and  the  large  cost. 

Approach  C.  1  X  10"*  or  Less  Maximum 
Individual  Risk  Approach 

Decision  on  Acceptable  Risk.  Under 
the  assumptions  used  in  the  analysis, 
the  maximum  lifetime  risks  under  the 
existing  benzene  equipment  leaks 
NESHAP  is  6  X  10"*.  Under  the  criterion 
of  the  approach  requiring  target 
maximum  risks  of  1  X  10"*  or  less,  the 
baseline  risks  would  not  be  considered 
acceptable.  Additional  control  would  be 
necessary  to  reduce  maximum  lifetime 
risks  to  1  X  10"*  or  below. 

Decision  on  Ample  Margin  of  Safety. 
To  ensure  that  no  facility  has  risks 
exceeding  1  x  10"*,  emission  reductions 
beyond  Option  1  would  be  required. 
Therefore,  the  only  method  of  specifying 
the  level  of  control  necessary  to  achieve 
a  maximum  lifetime  risk  of  1  X  10"*  or 
less  at  all  facilities  would  be  through 
either  a  standard  limiting  facility 
emissions  or  a  risk  level  standard.  As 
previously  discussed  in  Section  VII, 
Approach  D,  a  facility  emission  limit 
format  has  been  selected  to  illustrate 
this.  Comments  are  requested  on  both 
formats,  however. 

The  emission  limit  for  benzene 
equipment  leaks  which  ensures  that  no 
facility  engenders  risk  exceeding  1  x 
10"*  would  be  14  kg/day  (5  Mg/yr). 
Thus,  emissions  from  all  131  plant  sites 
would,  at  the  minimum,  be  reduced  to 
less  than  700  Mg/yr  total.  This  14  kg/ 
day  limit  would  apply  to  benzene 
emissions  from  all  equipment  contacting 
benzene  at  each  and  any  plant  site 
which  contains  equipment  subject  to  the 
existing  NESHAP.  As  discussed  in 
Section  VII,  this  limit  was  derived  by 
proportional  calculations  of  maximum 
risks  and  corresponding  emissions. 

In  addition  to  ensuring  that  no  one  is 
exposed  to  hfetime  risks  greater  than  1 
X  10"*,  the  14  kg/day  emission  limit 
would  also  reduce  risks  to  the  total 
exposed  population.  Incidence  would  be 
reduced  to  roughly  0.07  case/yr  total  (if 
all  131  facilities  continued  to  operate), 
and  of  this  about  0.007  case/yr  (or  7 
cases  in  1,000  years)  would  occur  in  the 
population  exposed  to  lifetime  risks 
greater  than  1  x  10" ^  Many  facilities 
would  have  maximum  risks  below  1  x 
10"*,  and  the  additional  emission 
reduction  will  primarily  reduce  the 
exposure  levels  of  the  populations 
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which  are  currently  in  the  less  than  10"* 
lifetime  risk  category. 

Based  on  available  information,  it  is 
believed  that  the  14  kg/day  emission 
limit  will  require  control  beyond  Option 
1  at  all  but  the  very  smallest  facilities. 
However,  to  ensure  that  no  facility 
achieving  less  than  14  kg/day  through  a 
leak  detection  and  repair  program 
allows  emissions  to  increase,  the  current 
NESHAP  (40  CFR  Part  61.  Subpart  J) 
would  still  be  required.  The  majority  of 
facilities  would  have  to  achieve  an 
additional  50  percent  emission  reduction 
to  comply  with  the  5  Mg/yr  emission 
limit.  Based  on  available  information,  it 
is  unlikely  that  this  can  be  easily  done. 
As  previously  noted,  the  Agency  has 
not  explicitly  identified  controls  beyond 
Option  1.  Thus,  if  the  emission  limit 
required  by  this  approach  were  adopted, 
the  plant  owners  or  operators  would 
have  to  determine  the  appropriate 
means  of  achieving  essentially  leakless 
operation  throughout  the  plant. 
Consequently,  EPA  cannot  at  present 
quantify  the  costs  and  economic  impacts 
of  achieving  this  emission  limit. 
However,  it  is  suspected  that  the  costs 
will  exceed  the  control  costs  estimated 
for  Option  1  in  Table  IX-3.  Based  on 
emission  rates  and  technical  feasibility 
for  further  emission  reduction,  the 
Agency  expects  that  a  substantial 
number  of  facilities  (about  100  out  of  131 
plants)  would  permanently  shut  down 
under  this  approach.  This  estimate  of 
permanent  closures  is  not  based  on  cost 
impacts  or  an  economic  analysis. 

Of  the  approximately  150.000  people 
employed  in  the  synthetic  organic 
chemical  industry,  roughly  30,000  to 
40,000  are  estimated  to  be  employed  by 
facilities  producing  benzene  and 
benzene  derivatives.  (To  derive  this 
estimate  the  ratio  of  benzene  production 
and  consumption  capacity  to  total 
organic  chemical  production  was 
applied  to  the  total  industry 
employment).  If  roughly  100  facilities 
were  to  close,  roughly  27,000  jobs  would 
be  lost  in  the  chemical  and  petroleum 
refining  industries.  In  addition  to  these 
job  losses,  jobs  would  be  lost  in  the 
affected  communities  and  in  related 
industries,  such  as  manufacturers  of 
rubber  tires,  lubricants,  nylon  fibers, 
and  other  plastics  for  consumer  and 
military  uses.  The  health  risks 
associated  with  increased 
unemployment  are  an  additional  impact 
that  has  not  been  quantified.  Indirect 
impacts  of  a  substantial  number  of 
closures  such  as  price  increases  and 
increased  imports  have  not  been 
quantified  but  are  expected  to  be 
significant.  Higher  prices  would  be 
charged  for  imported  goods  made  from 


benzene  or  for  more  expensive 
substitutes;  thus,  there  would  be  a 
general  inflationary  impact.  The  balance 
of  payments  would  be  affected  by  an 
increase  in  imports  of  benzene-derived 
goods. 

In  summary,  under  the  1  X  10"*  risk 
target  approach  for  NESHAP,  the 
proposed  standard  would:  (1)  Limit 
benzene  emissions  from  equipment 
leaks  to  no  more  than  14  kg/day  at  all 
facilities  with  equipment  contacting 
benzene:  and  (2)  require  compliance 
with  the  existing  NESHAP  (40  CFR  Part 
61,  Subpart  J),  so  as  to  ensure  that  no 
facility  currently  achieving  less  than  14 
kg/day  through  a  leak  detection  and 
repair  program  could  allow  its  emissions 
to  increase.  These  two  requirements 
together  would  be  judged  to  provide  an 
ample  margin  of  safety  under  Approach 
C.  Further  description  of  the  provisions 
of  these  alternative  standards  are 
contained  in  Section  XII. 

Approach  D.  1  X  10"*  or  Less  Maximum 
Individual  Risk  Approach 

Decision  on  Acceptable  Risk.  Under 
the  assumptions  used  in  this  analysis, 
maximum  lifetime  risk  under  the 
existing  NESHAP  exceed  the  1  X  10"* 
target  risk  and  would  not  be  considered 
acceptable.  Additional  control  would  be 
necessary  to  reduce  the  maximum 
individual  risk  to  1  X  10"*  or  less. 

Decision  on  Ample  Margin  of  Safety. 
As  discussed  under  Approach  C,  the 
only  method  of  specifying  the  level  of 
control  necessary  to  achieve  a 
maximum  lifetime  risk  of  1  X  10"*  or 
less  would  be  through  either  a  risk  limit 
standard  or  a  standard  limiting  facility 
emissions.  A  facility  emission  limit 
standard  has  been  selected  to  illustrate 
this  approach,  but  comments  are 
requested  on  both  types  of  standards. 

The  emission  limit  for  benzene 
equipment  leaks  which  ensures  that  no 
facility  causes  risks  exceeding  1  x  10"* 
would  be  0.14  kg/day  (50  kg/yr). 
Emissions  from  all  131  facilities  would 
then  be  reduced  to  below  6.6  Mg/yr.  The 
0.14  kg/day  limit  would  apply  to  all 
equipment  contacting  benzene,  at  any 
plant  site  that  contains  equipment 
subject  to  the  existing  NESHAP:  even 
those  facilities  now  exempted  because 
they  use  or  produce  less  than  1.000  Mg 
benzene/yr  would  be  required  to  comply 
with  the  emission  Hmit.  As  discussed 
previously,  this  limit  was  derived  by 
proportional  calculations  of  maximum 
risks  and  corresponding  emissions. 

In  addition  to  ensuring  that  no  one  is 
exposed  to  lifetime  risks  greater  than  1 
X  10"*.  the  0.14  kg/day  limit  would  also 
reduce  the  total  leukemia  incidence  to 
0.0007  case/yr  in  the  modeled 
population  of  200,000,000.  Thus,  under 


this  approach,  public  health  would  be 
protected  by  an  ample  margin  of  safety 
with  this  emission  limit. 

However,  the  EPA  has  no  knowledge 
of  technology-based  control  measures 
that  would  acheive  the  0.14  kg/day 
benzene  emission  rate.  If  this  limit  were 
adopted  as  the  standard,  the  plant 
owners  or  operators  themselves  would 
have  to  determine  how  to  achieve 
compliance  with  the  standard. 
Consequently,  the  Agency  cannot  at 
present  estimate  the  costs  or  economic 
impacts  of  such  a  standard. 
Qualitatively,  based  on  known  control 
measures,  emission  rates,  and  technical 
feasibility  of  further  emission  reduction, 
this  emission  limit  would  be  expected  to 
result  in  closures  of  essentially  all 
operations  producing  or  using  benzene 
including  chemical  plants,  petroleum 
refineries,  and  other  facilities.  If  all  131 
facilities  were  to  close,  roughly  30.000  to 
40,000  jobs  would  be  directly  affected. 
As  discussed  under  Approach  C.  other 
job  losses  in  associated  industries  could 
also  be  expected.  The  health  risks 
associated  with  inceased  unemployment 
also  have  not  been  quantified.  Indirect 
impacts  associated  with  shutdown  of 
the  industry  have  not  been  quantified 
but  are  expected  to  be  severe. 

In  summary,  the  proposed  standard 
would:  (1)  Limit  benzene  emissions  from 
equipment  leaks  to  no  more  than  0.14 
kg/day  at  all  facilities  with  equipment  in 
benzene  service;  and  (2)  eliminate  the 
exemption  existing  in  the  current 
NESHAP  for  facilities  producing  or  using 
less  than  1,000  Mg/yr  of  benzene.  These 
requirements  would  be  judged  to 
provide  an  ample  margin  of  safety  under 
Approach  D. 

X.  Coke  By-Product  Recovery  Plants 

Source  Category  Overview 

In  the  Coke  by-product  recovery 
process,  various  components  of  the 
gases  emitted  from  coke  oven  batteries 
are  separated  and  recovered  to  obtain 
products  such  as  crude  tar,  naphthalene, 
light  oils,  benzene  mixtures,  and  refined 
benzene.  Benzene  emissions  from  44 
existing  plants  are  largely  uncontrolled 
and  are  released  from  a  variety  of 
sources  such  as  process  vessels,  sumps, 
storage  vessels,  the  cooling  tower 
associated  with  the  final  cooler,  and 
leaking  equipment  (e.g.,  pumps  and 
valves). 

Estimation  Methods  and  Uncertainties 

In  the  analysis  of  the  coke  by-product 
recovery ijlant  source  category,  as  with 
other  benzene  source  categories, 
emission  estimates  were  used  in 
estimating  leukemia  risk.  This  section 
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discusses  how  benzene  emissions  and 
the  associated  health  risks  were 
calculated  for  coke  by-product  recovery 
plants  and  the  uncertainties  associated 
with  these  estimates. 

The  emission  estimates  presented  in 
this  notice  were  developed  based  on 
emission  factors  derived  from  source 
sampling  surveys  and  emission  tests, 
engineering  judgment,  and  site-specific 
production  rates  and  process 
information  provided  by  the  plants. 
Differences  in  methods  of  operation, 
operating  parameters,  and  design 
factors  were  taken  into  account  to  the 
extent  possible  by  averaging  applicable 
measurements  to  obtain  an  emission 
factor  representative  of  a  typical  source. 
The  nationwide  emission  estimates 
were  based  on  application  of  the 
emission  factors  (which  were  in  terms  of 
benzene  emissions  per  Mg  of  coke 
production)  to  site-specific  information 
on  which  processes  exist  in  each  plant 
and  each  plant's  coke  production 
capacity,  rather  than  by  extrapolation 
from  model  plants. 

Since  the  1984  proposal,  revisions  to 
the  emission  factors  and  the  data  base 
have  been  made  based  on  public 
comments.  As  discussed  further  below 
in  the  "Response  to  Comments"  section 
of  this  preamble,  separate  emission 
factors  have  been  developed  to 
distinguish  furnace  from  foundry  plants 
because  foundry  plants  use  less  volatile 
coal  and  longer  coking  cycles.  The  data 
base  also  has  been  updated  using 
information  provided  by  the  industry 
and  major  trade  associations  at  the 
close  of  the  comment  period  for  the 
proposal.  As  of  November  1984,  a  total 


of  44  furnace  and  foundry  plants  with  a 
combined  operating  capacity  of  50.9 
million  Mg/yr  were  identified  that  are 
either  in  active  operation  or  on  cold-idle 
status  (i.e.,  temporarily  closed  but  able 
to  restart  on  demand).  Plants  on  cold- 
idle  are  included  in  the  data  base 
because  information  is  insufficient  to 
determine  whether  these  sites  will  be 
closed  permanently.  Nationwide 
baseline  benzene  emissions  from  the  44 
plants  assuming  all  operate  at  full 
capacity  are  estimated  at  26,000  Mg/yr. 
More  detail  on  the  estimation  of 
emissions  can  be  found  in  the  Proposal 
and  Revised  Proposal  BID's. 

At  proposal,  the  health  risks 
attributable  to  benzene  emissions  from 
coke  by-product  recovery  plants  were 
calculated  using  the  HEM  dispersion 
model  to  estimate  the  benzene 
concentrations  to  which  people  living 
within  20  km  of  the  plants  were 
exposed.  After  the  1984  proposals,  the 
HEM  was  again  employed  for  the  health 
risk  analysis  using  the  revised  benzene 
URE,  updated  data  base  and  revised 
emission  factors,  and  with  exposure 
modeling  carried  out  to  50  rather  than  20 
km.  In  the  risk  analyses,  EPA  assumed 
that  all  plants  were  operating  at  full 
capacity. 

The  Agency  acknowledges  that  many 
uncertainties  are  present  in  the 
emissions  and  risk  estimates. 
Uncertainties  in  the  emission  estimates 
include  the  emission  factors  and  the 
application  of  the  emission  factors  to 
various  plants  that  employ  different 
methods  of  operation,  designs,  and 
operating  parameters;  these  may  tend  to 
over-  or  under-estimate  emissions.  In 


addition,  the  44  existing  plants  are  not 
all  operating  at  full  capacity  and,  in  fact, 
some  are  on  cold-idle.  Thus,  nationwide 
emissions  are  overestimated.  Further, 
the  declining  domestic  coke  market 
makes  it  particularly  likely  that  EPA  has 
overestimated  emissions  for  the  70-year 
lifetime  assumed  in  the  exposure 
analysis.  Additional  uncertainty  also  is 
present  for  the  dispersion  modeling  of 
area  sources,  such  as  are  found  in  coke 
by-product  plants,  than  for  modeling  of 
stack  point  sources.  Only  extremely 
limited  verifications  of  area  source 
modeling  procedures  have  been  done  to 
date.  Further  information  on  general 
uncertainties  in  the  exposure  and  risk 
analysis  for  benzene  are  described  in 
Section  IV  of  this  preamble. 

Risk  Characterization 

As  discussed  in  Section  V,  the  first 
step  in  making  NESHAP  decisions  is 
determination  of  an  acceptable  risk 
level.  In  deciding  what  level  of  risk  is 
acceptable  for  coke  by-product  recovery 
plants  under  each  of  the  four 
approaches,  the  Administrator 
considered  the  range  of  levels  shown  in 
Table  X-1,  as  well  as  a  zero  emission 
level.  The  levels  represent  example 
scenarios  to  show  how  different 
emission  levels  would  result  in  different 
health  risk  profiles.  Table  X-1  presents 
the  risk  estimates,  calculated  as 
described  above,  in  terms  of  annual 
incidence,  maximum  individual  lifetime 
risk,  risk  distribution,  and  incidence  by 
risk  group. 
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TABLE  X-1.   RISKS   FROM  COK£  BY-PRODUCT  RECOVERY  PLANTS  AT  DIFFERENT  EMISSION  LEVELS 
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<    1    X   10 
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0 

0.1 

0.4 

0.9 

1 

0.3 


0 

0.01 

0.02 

0.09 

0.2 

0.2 


0 

0 

0.005 

0.03 

0.05 

0.07 


0 
0 

0 

0.006 

0.01 

0.03 


0 
0 

0 

0.0004 

0.001 

0.002 


All    risk   estimates    are    rounded   to  one    significant    figure.      Due    to    Independent    rounding,    figures   given   In  the 
table   for   risk  group   Incidence  may   not    sum  to   the  value   given  for   total    Incidence. 
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The    esttinated   nimber   of    people    exposed    to   ambient    concentrations    resulting    In  predicted    Individual    risk 

levels    above    the    level    shown        Population   Is   cumulative    (eg.,    at      baseline    30,000,000   people    are   exposed    to 
risks    greater   than  or    equal    to   1    In   1,000,000) 

Risks   were   calculated   on   a   plant -by-plant    basis    and   sumed.      Persons    exposed   to   emissions    from  more    than   one 
plant   were   counted   for   each  plant's    Impact.       The   effects   of   double   counting   on    Individual    and   other    risk 
estimates    are   discussed    In   Section  V  of    this   notice 

d 
This    Is    the   estimated   annual    number   of   cases   of    leukemia    for   the   population   exposed   to   each    risk    level.       It 

is    not    cumulative    (eg    .    at    baseline    there   would    be    1    case/yr    In  the   population   exposed    to    risk    levels 

greater    than   or   equal    to    J     m    1.000,000    but    less    than    1    in    100,000) 
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Application  of  Alternative  Policy 
Approaches 

The  consideration  of  each  of  the 
alternative  approaches  to  decisions  on 
the  coke  by-product  plant  source 
category  are  summarized  in  this  section. 
A  summary  of  alternative  proposed 
standards  under  each  approach  is 
included  in  Section  XII. 

Approach  A.  Case-by-Case  Approach 

Decision  on  Acceptable  Risks.  As 
shown  on  Table  X-1.  the  estimated  risk 
to  an  individual  exposed  to  the 
maximum  modeled  annual  average 
concentration  of  about  200  ppb  for  70 
years  i.";  6  x  10" 'at  baseline.  This  risk  is 
above  the  range  generally  considered 
under  this  approach  to  be  preferred.  The 
estimated  annual  incidence  at  baseline 
is  3  cases/yr;  however,  about  one  half  of 
these  cases  occurs  in  the  large 
population  exposed  to  predicted  lifetime 
risks  in  the  10"*  range  or  lower.  As 
noted  in  Section  V.  under  this  approach, 
incidence  estimates  at  the  10**  and 
lower  risk  levels  are  given  less  weight 
because  they  are  generally  considered 
to  be  small  and  to  have  increased 
uncertainty.  In  addition,  the  majority  of 
the  estimated  incidence  (2  out  of  3 
cases/yr)  occurs  in  the  population 
exposed  to  risks  in  the  10"*  range  and 
below.  This  group  represents  persons 
who  would  be  exposed  to 
concentrations  of  less  than  4  ppb,  which 
is  comparable  to  average  urban 
background  concentrations  of  about  3  to 
6  ppb  (see  Section  IV). 


In  deciding  an  acceptable  level  for 
coke  by-product  plants  under  this 
approach,  the  Administrator  particularly 
examined  the  uncertainties  described  in 
Section  IV  and  earlier  in  this  section. 
The  assessment  of  these  factors  is 
summarized  here.  The  overall  weight  of 
evidence  for  benzene  carcinogenicity  is 
strong  (the  URE  being  based  on  data 
from  occupational  exposure  studies). 
Although  the  use  of  alternate  dose/ 
response  models  could  produce  different 
URE's  for  benzene  (Docket  No.  OAQPS 
79-3.  Part  I.  Docket  Item  VIII-A-4),  the 
linear  nonthreshold  model  used  by  EPA 
represents  the  best  fit  for  the  available 
data.  The  model  is  judged,  however,  to 
be  conservative,  and,  therefore,  the 
URE,  as  a  measure  of  leukemogenic 
potency,  could  be  considered  to  err  in 
favor  of  the  protection  of  public  health. 
This  URE.  however,  does  not  include 
nonleukemia  cancer  risk  because 
statistical  associations  with  other 
cancers  have  been  found  to  date  only  in 
animal  bioassays. 

The  dispersion  modeling  of  area 
sources,  such  as  are  found  in  coke  by- 
product plants,  is  more  uncertain  than 
modeling  of  stack  emission  sources.  The 
assumption  in  the  exposure  assessment 
that  individuals  are  exposed 
continuously  to  the  maximum  modeled 
annual  average  concentration  for  70 
years  will  overestimate  the  maximum 
individual  lifetime  risk  for  those 
individuals  exposed  for  significantly 
less  than  70  years.  As  previously  stated, 
the  risk  analysis  assumes  that  all 
existing  coke  by-product  plants  operate 


at  full  capacity  over  the  modeled  70- 
year  exposure  period.  It  is  reasonable  to 
include  the  cold-idle  plants  and  to 
assume  full  capacity  when  estimating 
the  emissions  because  they  are 
presently  potential  sources  of  emissions; 
however,  this  assumption  overestimates 
the  actual  current  emissions.  In  addition, 
the  decline  in  the  domestic  coke  market 
makes  it  likely  that  the  emission 
estimate  overstates  the  long-term 
emissions. 

Based  on  consideration  of  all  the 
factors  concerning  exposure,  the 
estimated  maximum  lifetime  risk,  and 
incidence,  the  Administrator  decided 
under  this  approach  that  the  estimated 
baseline  benzene  emission  level  from 
coke  by-product  recovery  plants  is 
acceptable. 

Decision  on  Ample  Margin  of  Safety. 
For  further  analysis,  the  Administrator 
considered  several  technical  regulatory 
options.  The  controls  analyzed  to 
determine  an  ample  margin  of  safety 
under  this  approach  for  each  of  the 
many  emission  points  were  the  same  as 
those  analyzed  for  the  June  1984 
proposal.  For  each  of  these  emission 
sources  and  controls,  the  emission 
reduction,  estimated  benefits  of 
cocontrol  of  VOC's,  control  costs,  and 
the  risk  reduction  were  estimated.  The 
controls  for  individual  emission  points 
then  were  grouped  into  four  regulatory 
options  of  varying  stringencies  for  the 
Administrator's  consideration.  These 
options  are  shown  on  Table  X-2. 
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TABLE  X-2.  CONTROLS  INCLUDED  IN  EACH  OPTION 


Emission  source 


"  To  nt  r  oPop  t  fon? 
efficiency   {%) 


Option  T  '   TTption  d  TTpffon  3     '  Uptio'n  4 

furnace/foundry       furnace/foundry       furnace/foundry       furnace/foundry 


ss 


Final  cooler,  cooling 
tower;  naphthalene 
processing/handl iny 

Tar  decanter,  tar  inter- 
cepting sump,  and 
flushing-liquor 
circulation  tank 

Tar  storage  and  tar- 
dewatering  tanks 

Light-oil  condenser, 

light-oil  decanter,  wash- 
oil  decanter,  and  wash-oil 
c1 rculation  tanks 

Excess  aimioni  a-1  iquor 
storage  tank 

Light-oil  and  BTX 
storage  tanks 

rfenzene  storage 
tanks 

Light-oil  sump 

Pumps 

Valves 
Exhausters 

Pressure-relief  devices 


Sampling  connection 
systems 

Jpen-ended  lines 

Napthalene  processing/ 
hand1  ing*^ 


Tar-bottom  final  cooler  (Bl) 
Wash-oil  final  cooler  (100) 


Gas  blanketing 


(983) 


Gas  blanketing         (98) i 


Wash-oil   scrubber  (90) 

das  blanketing  (98) 


Wash-oil  scrubber  (90) 

Gas  blanketing  (98) 

Wash-oil  scrubber  (90) 

Gas  blanketing  (9tt) 

Wash-oil  scrubber  (90) 

N2  gas  blanketing  (98) 

Cover  (98) 

Quarterly  inspections  (71) 

Monthly  inspections  (83) 

Dual  mechanical  seals  (100) 

Quarterly  Inspections  (63) 

Monthly  inspections  (73) 

Sealed-bellows  valves  (100) 

Quarterly  inspections  (55) 

Monthly  inspections  (64) 

Degassing  reservoir  (100) 
vents 

Quarterly  Inspections  (44) 

Monthly  inspections  (52) 

Rupture  disc  system  (100) 

Closed-purge  sampling  (100) 


Cap  or  plug 
Mixer-settler 


(100) 
(100) 


3  yb-percent  efficiency  for  tar  decanter. 

b  The  mixer-settler  control  option  for  naphthalene  processing  and  handling  is  shown  separately  to  address  a  comment  on  new  ind 
cooling  technology  that  would  not  necessarily  control  naphthalene  processing  emissions. 
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Option  1  would  require  the  most 
stringent  controls  available  on  all 
emission  points  that  were  analyzed  at 
furnace  and  foundry  plants.  To  achieve 
greater  public  health  risk  reduction  than 
estimated  for  Option  1  may  cause  the 
closure  of  many  plants.  Options  2,  3,  and 
4  would  require  decreasingly  stringent 
controls  and  would  control  fewer 
emission  points  than  Option  1.  Many 
factors  were  considered  in  grouping  the 
controls  into  options.  They  included 
benzene  emission  and  leukemia 
incidence  reductions,  costs,  and,  to  a 


lesser  extent,  the  emission  reduction  of 
total  VOC.  In  general,  the  least  cost- 
effective  controls  were  deleted  first 
when  departing  from  Option  1  to 
develop  Options  2  through  4.  Also,  in 
constructing  Options  2  through  4,  the 
Agency  was  consistent  with  the 
promulgated  rules  for  equipment  leaks 
of  benzene  and  volatile  hazardous  air 
pollutants  (40  CFR  Part  61,  Subparts  J 
and  V)  in  cases  where  the  sources  in 
coke  by-product  plants  were  similar  and 
could  be  controlled  for  similar  costs. 


The  estimated  impacts  of  each  of  the 
four  options  are  shown  in  Table  X-3 
below.  These  include  the  emission 
reduction,  anticipated  cocontrol  of  VOC, 
annual  control  cost,  cost  per  Mg  of 
emission  reduction,  the  residual 
incidence,  the  population  at  individual 
risk  of  1  X  10  *  and  greater,  and  the 
maximum  individual  lifetime  risk.  The 
EPA  also  anticipates  that  there  may  be 
unquantified  reductions  in  coemitted 
pollutants  with  potentially  adverse 
health  effects. 

B«UJMO  CODE  6S60-S0-M 
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TABLE  X-3.   IMPACTS  OF  OPTIONS  FOR  COKE  BY-PRODUCT  RECOVERY  PLANTS 


cn 
en 


Option 


Option  1 
(30) 


Annual  Cost 
(Sm/yr)  1984 


29 


Emission 

Reduction 

(10   Mg/yr) 

Bl/VOC 


25/169 


Ave  rage 
Bz/VOC 


Population  Residual 

Incremental        Left  Incidence 

$/Mr  at  Risk,  (Percent 

Bz/VOC         >1  X  10  Reduction) 


1,100/200     36,000/25,000 


200 


Maxljmni   Individual 
Lifetime  Risk    (MIR)* 


0.05 
(98) 


2   X   10 


.-4 


Option  2 
(27,6LS) 

Option   3 
(24,7LS) 

Option  4 

(20,8LS) 


Baseline 


21 


16 


25/169 


24/165 


21/101 


800/100  5,100/    1,300 


300 


0/0 


700/100       4,300/    200       2,000 


50/  10 


0/   0 


50/    10     11.000 


0/ 


141,000 


0  08 
(97) 

0  2 

(93) 

0  5 
(81) 


3(0) 


2  X  10 


4  X  10 


-4 


1  X  10 


-3 


6  X  10 


-3 


*The  ()  shows  (number  of  sources  controlled,  number  of  sources  with  less  stringent  control  than  Option  1). 

^  SMM  Is  millions  of  dollars.   The  dollar  year  Is  1984. 

Bz  •  benzene,  VDC  •  volatile  organic  compounds. 

"Average"  means  cooparcd  to  baseline.   "Incremental"  numbers  compare  each  option  with  next  less  stringent  option.   They  are 
not  the  same  as  the  highest  Incremental  value  per  source  type. 

*Rlsk  estimates  are  rounded  to  one  significant  figure.   Note  that  the  total  Incidence  Is  primarily  affected  by  the  large 
population  that  is  at  low  risk.   For  example,  at  baseline,  2  out  of  3  cases/yr  occur  among  the  population  In  the  risk  level 
of  1  in  100,000  or  less.   These  risks  are  associated  with  exposure  to  concentrations  of  less  than  4  ppb   Average  urban 
ambient  (background)  concentrations  are  around  3  ppb. 


Baseline  emissions  are  26,000  Mg/yr  of  benzene  arvd  171,000  Mg/yr  of  VOC  (Includirvg  benzene) 
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After  consideration  of  the  risk 
characterization,  the  factors  noted 
above,  and  the  economic  impacts,  the 
Administrator  decided  that  under 
Approach  A,  Option  3  provides  an  ' 
ample  margin  of  safety.  The 
Administrator's  reasons  are  described 
below. 

Option  3  controls  24  of  the  30  emission 
points;  17  of  the  24  emission  points  are 
controlled  to  the  maximum  feasible 
control  level.  It  differs  from  the 
proposed  rule  (49  FR  23522,  )une  6, 1984) 
for  only  a  few  types  of  emission  points. 
More  stringent  control  would  be 
required  for  final  cooler  emissions  at 
furnace  plants  than  proposed  originally. 
The  1984  proposal  would  have  required 
zero  emissions  from  naphthalene 
processing  for  both  furnace  and  foundry 
plants,  based  on  the  use  of  a  tar-bottom 
final  cooler.  Under  Option  3,  a  tar- 
bottom  cooler  is  still  the  basis  for 
naphthalene  processing  for  foundry 
plants.  For  furnace  plants,  Option  3 
would  require  zero  emissions  from  the 
final  cooler  and  cooling  tower,  as  well 
as  from  naphthalene  processing,  based 
on  the  use  of  a  wash-oil  final  cooler.  No 
controls  would  be  required  for  storage 
tanks  for  excess  ammonia-liquor, 
benzene,  light  oil,  or  BTX  mixtures  at 
either  furnace  or  foundry  plants.  These 
tanks  represent  only  3  percent  of  the 
baseline  benzene  emissions  from  coke 
by-product  plants,  and  the  health  risks 
are  comparably  small.  The  originally 
proposed  standard  would  have  required 
90-percent  control  of  these  storage 
tanks.  With  the  revised  cost  estimates, 
the  90-percent  control  level  generally 
was  more  costly  for  these  storage  tanks 
than  the  gas  blanketing  control  level 
rejected  at  proposal.  For  all  other 
sources.  Option  3  is  the  same  as  the  1984 
proposed  standard. 

Many  factors  were  considered  in 
selecting  Option  3  as  the  ample  margin 
of  safety  under  this  approach.  With 
these  controls,  the  estimated  maximum 
individual  lifetime  risk  is  reduced  to 
4  X  10"*  from  the  baseline  level  of 
6  X  10"*  (a  93  percent  reduction).  The 
population  estimated  to  be  exposed  to 
risk  in  the  10~*  range  is  reduced  from 
about  100.000  to  about  2.000  after 
implementation  of  Option  3.  This  option 
also  reduces  the  estimated  incidence 
from  about  3  cases/yr  at  baseline  to 
about  0.2  case/yr,  a  reduction  of  93 
percent.  Of  the  remaining  0.2  case/yr, 
only  0.03  case/yr  is  associated  with  the 
population  exposed  to  risks  of  lO'^'and 
higher. 

Under  Option  3,  estimated  nationwide 
benzene  emissions  would  be  reduced  to 
approximately  2,000  Mg/yr  from  the 
baseline  level  of  26,000  Mg/yr.  Also, 


estimated  VOC  emissions  from  coke  by- 
product plants  would  be  reduced  to 
about  6,000  Mg/yr — a  substantial 
reduction  from  the  baseline  level  of 
about  171,000  Mg/yr.  Because  80  percent 
of  the  plants  are  in  ozone  nonattainment 
areas,  this  reduction  is  expected  to  have 
a  favorable  impact  in  helping  affected 
States  meet  ozone  standards  in  State 
implementation  plans. 

The  nationwide  annual  costs  of 
Option  3  (estimated  at  $16  million/yr  in 
1984  dollars)  are  considered  reasonable, 
particularly  when  compared  to  both 
public  health  risk  reductions  and  VOC 
emission  reduction  benefits.  As 
discussed  in  Chapter  8  of  the  Revised 
Proposal  BID,  the  increase  incurred  in 
the  price  of  furnace  and  foundry  coke  as 
a  result  of  this  option  is  estimated  to  be 
small,  less  than  1  percent.  The  EPA's 
economic  analysis  indicates  that  at 
baseline,  several  plants  may  have 
marginal  costs  of  operation  greater  than 
the  price  of  coke.  The  analysis  predicts 
that  implementation  of  this  option  may 
add  one  more  plant  to  this  group. 
However,  a  company  decision  to 
actually  close  a  plant  would  be  based 
on  a  number  of  factors  that  the 
economic  model  does  not  consider, 
including:  The  premium  a  plant  is 
willing  to  pay  for  a  secure,  captive  coke 
supply;  requirements  for  a  particular 
coke  quality;  age  of  the  batteries, 
foundry,  or  steel  mill;  continued  access 
to  profits  from  steel  production;  and 
management's  perception  regarding 
their  future  costs  and  revenues.  The 
Agency  recognizes  that  implementation 
of  this  option  could  be  the  factor  that 
would  trigger  closure  decisions  at  plants 
that  are  presently  marginal  or  operating 
at  a  loss.  The  EPA's  economic  analysis 
also  examined  the  revised  capital  costs 
of  control,  as  discussed  in  Appendix  C 
of  the  Revised  Proposal  BID.  The 
Agency  judges  that  the  estimated  capital 
costs  are  not  unduly  burdensome  when 
compared  with  normal  annual 
investment  expenditures  or  cash  flow 
for  companies  for  which  data  are 
available. 

The  Administrator  also  considered  a 
more  stringent  option  for  the  ample 
margin  of  safety  under  Approach  A. 
This  option  would  have  required  both 
furnace  and  foundry  coke  plants  to  meet 
a  zero  emission  limit  for  the  final  cooler, 
cooling  tower,  and  naphthalene 
processing,  based  on  the  use  of  a  wash- 
oil  final  cooler.  Also,  this  option  would 
have  established  a  standard  for  storage 
tanks  containing  excess  ammonia- 
liquor,  light  oil,  BTX,  or  benzene  at 
furnace  plants,  based  on  the  98-percent 
control  afforded  by  gas-blanketing 
systems  This  more  stringent  level  of 


control  would  decrease  emissions  by 
only  about  1.000  Mg/yr  of  benzene  and 
4,000  Mg/yr  of  VOC  more  than  Option  3. 
The  estimated  maximum  individual 
lifetime  risk  would  be  reduced  from 
about  4  X  10*  to  about  2  x  10*.  and 
about  300  persons  would  be  exposed  to 
a  risk  of  greater  than  1  X  10*.  The 
nationwide  annual  incidence  would  be 
reduced  by  an  estimated  0.1  case/yr. 
However,  most  (about  80  percent)  of  this 
estimated  reduction  occurs  in  the 
population  exposed  to  risks  in  the  10"* 
range  or  lower.  Annual  costs  would  be 
increased  by  about  $5  million/yr.  The 
Administrator  decided  under  this 
approach  that  this  more  restrictive 
option  is  not  warranted  considering  the 
small  risk  reductions  achieved,  the  small 
additional  VOC  reductions,  and  the 
greater  control  costs  compared  to 
Option  3. 

A  less  stringent  level  of  control  also 
was  considered.  Under  this  option,  both 
furnace  and  foundry  producers  would  be 
required  to  meet  a  zero  emission  limit 
for  naphthalene  processing,  but  not  for 
final  coolers  and  final-cooler  cooling 
towers;  this  would  be  based  on  the  use 
of  tar-bottom  final  coolers.  No  standard 
for  storage  of  excess  ammonia-liquor, 
light  oil.  BTX.  or  benzene  would  be 
included  for  furnace  or  foundry  plants. 
Also,  there  would  be  no  required  control 
of  tar  storage  (including  dewatering) 
tanks  at  furnace  or  foundry  plants.  For 
foundry  plants,  there  would  be  no 
standard  for  control  of  light-oil 
condensers,  light-oil  decanters,  wash-oil 
decanters,  wash-oil  circulation  tanks 
and  light-oil  sumps.  Selection  of  this 
option  would  have  reduced  benzene 
emissions  by  about  80  percent  from  the 
baseline  level  (a  reduction  of  about 
3,000  Mg/yr  less  than  the  selected 
control  level),  and  VOC  emissions 
would  have  been  reduced  only  by  about 
60  percent.  This  VOC  emission 
reduction  would  be  about  64,000  Mg/yr 
less  than  would  be  achieved  by  the 
higher  level  of  control.  This  is 
particularly  significant  because  80 
percent  of  the  plants  are  in 
nonattainment  areas  where  further 
reductions  are  needed. 

As  a  result  of  these  greater  emissions, 
the  estimated  annual  incidence  within 
the  exposed  population  would  have 
been  about  0.3  case/year  more  than 
under  the  more  stringent  level  of  control. 
These  emissions  also  would  result  in  a 
shift  in  the  distribution  of  the  population 
towards  more  people  at  higher  risks.  For 
example,  approximately  11,000  persons 
would  have  been  exposed  to  a  risk  level 
in  the  10"*  range  or  higher.  This  reflects 
an  increase  of  about  9,000  more  persons 
in  the  10"*  range  than  under  Option  3. 
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The  estimated  maximum  individual 
lifetime  risk  remaining  after 
implementation  of  a  standard  based  on 
this  less  stringent  option  would  have 
been  1  x  10"'.  The  nationwide  annual 
costs  would  be  reasonable  (about  $1 
million/yr).  Considering  the  residual 
benzene  and  VOC  emissions  and  risk 
associated  with  this  option  and  the 
availability  of  more  stringent  controls  at 
reasonable  costs,  the  Agency  decided 
under  this  approach  that  this  option 
would  not  provide  an  ample  margin  of 
safety  for  the  public  health. 

Approach  B.  Incidence-Based  Approach 

Decision  on  Acceptable  Risk.  As 
shown  in  Table  X-1,  the  total  leukemia 
incidence  at  baseline  for  the  modeled 
population  of  90.000,000  persons 
exposed  to  benzene  emissions  from  coke 
by-product  plants  is  about  3  cases/yr. 
Under  the  criterion  of  this  approach  (i.e.. 
1  case/yr),  the  Agency  would  decide 
that  the  baseUne  emission  level  is  not 
acceptable,  and  EPA  would  propose 
standards  to  reduce  the  estimated 
incidence  to  1  case/yr  or  less. 

Decision  on  Ample  Margin  of  Safety. 
The  Administrator  considered  the 
technical  regulatory  options  shown  in 
Table  X-2  for  supplemental  control  to 
ensure  protection  of  the  public  health 
with  an  ample  margin  of  safety.  As 
shown  in  Table  X-3.  the  residual 
incidence  under  each  of  the  options 
considered  would  be  less  than  1  case/ 
yr.  Therefore,  all  of  the  technical 
regulatory  options  would  be  considered 
acceptable.  After  consideration  of  the 
risk  characterization,  the  information 
shown  in  Tables  X-1  and  X-d,  and  the 
economic  impacts,  the  Administrator 
decided  that  under  this  approach. 
Option  3  would  best  protect  the  public 
health  with  an  ample  margin  of  safety. 
The  basis  for  this  conclusion  is 
summarized  below,  and  described  more 
fully  under  Approach  A. 

As  previously  discussed.  Option  3 
differs  from  the  1984  proposal  for  only  a 
few  emission  points  (e.g.,  more  stringent 
control  for  nnal  cooler  emissions  at 
furnace  plants  and  no  control  of 
benzene,  excess  amonia-liquor,  BTX 
mixtures,  or  light-oil  storage  tanks). 
Option  3  would  reduce  the  estimated 
maximimi  individual  lifetime  risk  from 
6  X  10' at  baseline  to  4  x  10  *,  and  the 
estimated  incidence  from  about  3  cases/ 
yr  at  baseline  to  about  0.2  case/yr. 
These  represent  93-percent  reductions 
from  both  risk  measures.  Of  the 
remaining  0.2  case/jrr,  only  0.03  case/yr 
is  associated  with  the  population 
exposed  to  risks  of  1  X  10' 'and  higher. 
As  discussed  earlier,  these  estimates  of 
risk  are  based  on  emission  estimates 
that  are  likely  to  be  overestimated. 


Therefore,  Option  3  would  meet  the 
criterion  for  acceptable  risk  of  this 
approach  (no  more  than  1  case/yr)  and 
also  would  provide  an  ample  margin  of 
safety.  Other  emission,  risk,  cost,  and 
economic  considerations  are  discussed 
above  under  Approach  A. 

The  Administrator  considered  a  more 
stringent  level  of  control  which  would 
reduce  annual  incidence  by  an 
additional  0.1  case/yr.  However,  as 
previously  discussed,  about  80  percent 
of  this  estimated  reduction  would  occur 
in  the  population  exposed  to  risks  in  the 
10  *  range  or  lower.  For  the  same 
reasons  as  discussed  under  Approach  A, 
the  Administrator  concluded  that 
controls  more  restrictive  than  Option  3 
are  not  warranted  considering  the  small 
risk  reduction  achieved,  the  small 
additional  VOC  reduction,  and  the 
greater  control  costs.  The  Administrator 
also  considered  a  less  restrictive  control 
level  which  would  allow  about  0.3  case/ 
yr  more  than  Option  3.  However,  about 
11,000  persons  would  have  been 
exposed  to  a  risk  level  in  the  10*  range 
or  higher — an  increase  of  about  9.000 
more  persons  than  under  Option  3.  The 
maximum  individual  Hfetime  risk  after 
control  would  be  reduced  from  8  x  10  * 
to  about  1  X  10*.  Considering  the 
residual  incidence  and  risk  associated 
with  this  option  and  the  availability  of 
controls  at  reasonable  costs,  the 
Administrator  decided  that  under  this 
approach,  this  option  would  not  provide 
an  ample  margin  of  safety  to  protect  the 
public  health. 

Approach  C.  1  x  10  *  or  Less  Maximum 
Individual  Risk  Approach 

Decision  on  Acceptable  Risk.  As 
shown  on  Table  X-1.  the  maximum 
individual  lifetime  risk  at  baseline  is 
6  X  10  *,  which  clearly  exceeds  1  x  10  *. 
and  hence  would  not  be  considered 
acceptable  under  Approach  C. 
Therefore,  under  this  approach,  EPA 
would  propose  standands  to  reduce  the 
maximum  individual  lifetime  risk  to  no 
more  than  1  x  10*. 

Decision  on  Ample  Margin  of  Safety. 
To  ensure  that  no  facility  has  risks 
exceeding  1  x  10'*,  emission  reductions 
beyond  Option  1  would  be  required  (see 
Table  X-3).  As  previously  discussed  in 
Section  VU  under  Approach  D,  an 
emission  limit  approach  has  been 
selected  to  specify  this  necessary 
control.  Comments  are  requested  on  the 
emission  limit  approach  to  achieving  the 
risk  target  as  well  as  on  the  risk  target 
approach  itself. 

Based  on  EPA's  littk  analysis,  a 
plantwide  benzene  emission  limit  of  34 
kg/day  (or  12.5  Mg/yr)  applicable  to  the 
total  of  all  emission  points  identiHed  in 
Table  X-2  would  ensure  than  no  facility 


has  risks  exceeding  1  x  10  *.  This  limit 
was  derived  by  identifying  the  plant 
with  the  highest  risk  per  unit  of  benzene 
emissions  and  then  applying  that  ratio 
to  determine  the  emissions  that 
correspond  to  a  risk  of  10  *. 

Different  facilities  would  have  to  do 
different  things  to  meet  the  emission 
limit  of  34  kg/day.  Some  facilities  would 
have  to  reduce  emissions  further  than 
the  most  stringent  technology  option,  but 
Others  would  apply  substantially  less 
control,  and  in  a  few  cases,  no  control. 
To  ensure  protection  of  the  public  health 
with  an  ample  margin  of  safety.  EPA 
also  considered  additional  control 
requirements  for  plants  able  to  comply 
with  the  emission  limit  with  little  or  no 
control.  The  controls  considered  were 
those  presented  previously  in  Table  X-2. 
For  the  same  reasons  discussed  under 
Approach  A.  EPA  selected  Option  3  as 
the  minimum  control  requirement  for  all 
faciUties. 

Implementation  of  this  plantwide 
emission  limit  combined  with  the 
minimum  control  level  of  Option  3 
would  reduce  nationwide  benzene 
emissions  from  coke  by-product  plants 
from  26,000  Mg/yr  at  baseline  to  about 
840  Mg/yr;  nationwide  VOC  emissions 
would  be  reduced  from  about  171,000 
Mg/yr  to  about  1.900  Mg/yr.  Estimated 
annual  incidence  would  be  reduced  from 
about  3  cases/yr  to  about  0.07  case/yr. 
The  estimated  maximum  individual 
lifetime  risk  would  not  exceed  1  X  10  *. 
and  most  of  the  exposed  population 
would  have  much  lower  risk.  Therefore, 
under  the  criterion  of  Approach  C.  the 
Administrator  would  consider  that  these 
combined  requirements  provide  an 
ample  margin  of  safety. 

Based  on  the  1984  data  and  on  the 
assumptions  in  the  analyses,  EPA 
estimates  that  9  of  the  44  plants  would 
achieve  the  emission  limit  by  applying 
Option  3, 6  plants  could  achieve  it  by 
applying  Option  2,  and  18  plants  could 
achieve  it  by  applying  the  maximum 
feasible  controls  in  Option  1.  In 
addition,  the  Agency  estimates  that  12 
plants  would  not  be  able  to  meet  the 
emission  limit  even  with  the  most 
stringent  technology  option.  Of  these  12 
plants,  the  Agency  estimates  that  8 
plants  may  be  able  to  comply  by 
permanentiy  reducing  production  by  an 
amount  that  may  not  bie  large  enough  to 
trigger  closure  decisions  (e.g.,  by  roughly 
40  percent  or  less).  This  is  based  on 
EPA's  emission  estimates,  which  are 
generally  proportional  to  coke 
production.  TTie  cost  of  applying  the 
technology  to  these  40  plants  is 
estimated  to  be  $26  million/yr.  The  cost 
of  lost  production  could  not  be 
estimated  at  this  time.  The  EPA 
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estimates  that  the  remaining  4  plants 
would  need  to  permanently  reduce 
production  by  roughly  60  percent  or 
r  more  in  order  to  comply.  Although  EPA 

has  not  conducted  an  economic  analysis 
of  this  particular  approach,  the  Agency 
believes  that  it  is  likely  that  this 
reduction  would  trigger  closure 
decisions.  These  4  plants  account  for  30 
percent  of  the  domestic  cokemaking 
capacity.  Including  the  8  plants  that  may 
be  able  to  comply  by  reducing 
production,  the  total  cokemaking 
production  loss  under  Approach  C  could 
be  about  40  percent. 

The  potential  economic  impacts  of 
closures  could  include  increased 
unemployment  in  the  affected 
geographic  areas  and  the  health  risk 
associated  with  long-term 
unemployment.  Based  on  information  on 
the  by-product  cokemaking  industry 
prepared  after  the  1984  proposal,  about 
7.000  people  were  employed.  Of  these 
7.000  jobs,  roughly  3,000  could  be  lost 
with  a  40  percent  production  reduction 
(assuming  employment  is  reduced  in  the 
same  proportion  as  production 
capacity).  In  addition  to  these  job 
losses,  other  job  losses  in  industries 
supplying  the  cokemaking  industry 
could  be  expected,  such  as  in  coal 
mining,  transportation,  and  with 
equipment  suppliers.  The  impacts  could 
also  include  loss  of  tax  revenue  from  the 
closed  facilities,  coke  price  increases, 
and  substantially  greater  dependence  on 
imported  coke  to  replace  the  lost 
production. 

There  are  two  processes  that  may 
offer  some  long-term  prospect  of 
replacing  conventional  by-product 
cokemaking  and,  in  doing  so,  eliminate 
the  need  for  by-product  recovery  plants. 
These  processes  are  the  manufacture  of 
formcoke  (coke  briquettes)  and  direct 
reduced  ironmaking  (DRI),  which  is  an 
ironmaking  process  requiring  no  coke. 
Neither  of  these  processes  could  be 
feasible  alternatives  in  the  maximum 
period  of  2  years  that  a  source  has  to 
comply  with  a  NESHAP;  they  only  may 
be  potential  alternatives  over  the  long 
term. 

Formcoking  is  the  general  name 
applied  to  a  number  of  processes  that 
convert  coal  into  shaped  coke  pieces  in 
closed  process  vessels.  Formcoking  is 
expected  to  create  less  air  pollution  than 
conventional  by-product  cokemaking; 
wastewater  impacts  are  unknown. 
However,  a  complete  assessment  of  any 
of  the  processes  to  confirm  the 
anticipated  environmental  and  health 
benefits  has  not  been  made. 

The  use  of  formcoke  in  a  blast  furnace 
as  a  complete  replacement  for  furnace 
coke  has  never  been  demonstrated  and 
the  steel  industry  is  concerned  that  the 


mechanical  strength  of  the  formcoke 
may  not  be  adequate  for  this  use.  Yet,  in 
order  to  generate  enough  fuel  to  conduct 
a  valid  blast-furnace  trial,  a  large 
formcoke  plant  would  have  to  be  built 
and  formcoke  produced  for  an  extensive 
period  of  time.  Due  to  these 
uncertainties,  steel  firms  are  reluctant  to 
invest  in  such  a  plant  without  financial 
assistance.  Two  steel  industry  proposals 
in  the  early  1980's  requested  the  federal 
government  to  invest  several  hundred 
million  dollars  to  assist  in  the  design 
and  construction  (and  assume  some 
risk)  of  a  large  formcoke  facility  that 
would  allow  an  adequate  demonstration 
of  the  product  coke  suitability,  and 
potential  environmental  and  energy- 
saving  benefits.  This  funding  was  not 
provided.  Also,  successful  completion  of 
full-scale  blast  furnace  trials  would  not 
necessarily  mean  formcoke  could 
replace  all  conventionally  made  coke.  A 
similar  experimental  program  might  be 
necessary  to  confirm  that  foundry  coke 
could  likewise  be  replaced. 

The  direct  reduction  of  iron  ore  is  an 
alternative  to  the  production  of  iron  for 
steelmaking  by  blast  furnaces  that  use 
coke  for  fuel.  Since  the  product  of  direct 
reduction  is  solid  iron,  it  is  most  suitable 
for  use  in  combination  with  electric  arc 
furnace  steelmaking  by  replacing  a 
portion  of  the  scrap  charge.  None  of  the 
reductant  processes  involve  the 
generation  and  recovery  of  benzene  or 
benzene-containing  by-products.  The 
different  types  of  reductant  processes 
vary  in  whether  or  not  polynuclear 
aromatic  hydrocarbons  (other  potential 
air  pollutants)  are  formed;  afterburners 
and  control  devices  could  potentially 
limit  their  emissions.  No  complete 
environmental  assessment  of  any 
reductant  processes  has  been  made, 
however,  and  it  is  unknown  whether  the 
risks  of  nonbenzene  pollutants  would  be 
able  to  achieve  the  acceptable  criterion 
of  this  approach. 

There  are  many  more  full-scale  DRI 
plants  in  operation  worldwide  than 
formcoke  facilities.  However,  the 
extensive  use  of  DRI  in  the  U.S.  would 
mean  almost  complete  restructuring  of 
the  iron  and  steel  industry  away  from 
basic  oxygen  furnaces  to  electric  arc 
furnaces.  This  would  necessitate  the 
write-off  of  existing  capital  equipment 
(including  blast  furnaces  and  basic 
oxygen  furnaces)  and  investment  in  new 
capital  equipment.  Substantial  cost  and 
economic  impacts  would  result  from 
this. 

Approach  D.  1  x  10  *or  Less  Maximum 
Individual  Risk  Approach 

Decision  on  Acceptable  Risk.  As 
shown  on  Table  X-1.  the  maximum 
individual  lifetime  risk  at  baseline  is  6  x 


10  ^  which  clearly  exceeds  1  x  10  *,  and 
would  not  be  considered  acceptable 
under  this  Approach  D.  Therefore,  under 
this  approach,  EPA  would  propose 
standards  to  reduce  the  maximum 
individual  lifetime  risk  to  no  more  than  1 
X  10  «. 

Decision  on  Ample  Margin  of  Safety. 
To  ensure  that  no  facility  has  risks 
exceeding  1  x  10  *,  emission  reductions 
beyond  Option  1  would  be  required  (see 
Table  X-3).  An  emission  limit  was 
developed  to  specify  the  1  x  10  *  control 
level  for  the  same  reasons  the  emission 
limit  format  was  selected  under 
Approach  C.  At  the  1  x  10  *  level,  the 
plantwide  emission  limit  would  be  0.34 
kg/day  (125  kg/yr)  for  the  facility, 
including  all  the  emission  points 
identified  in  Table  X-2.  This  limit  was 
derived  the  same  way  as  the  limit  was 
derived  under  Option  C.  Assuming  that 
facilities  might  be  able  to  achie\e 
compliance  without  closing,  this 
emission  limit  would  reduce  benzene 
and  VOC  emissions  to  approximately 
5.5  Mg/yr  and  12.7  Mg/yr,  total  leukemia 
incidence  to  0.004  cases/yr,  and 
maximum  individual  lifetime  risk  to  1  x 
10  *.  Most  of  the  exposed  population 
would  be  at  a  much  lower  risk. 

As  discussed  under  Approach  C,  the 
potential  for  development  of  new 
technology  within  the  next  2  years  is 
doubtful.  Achievement  of  the  emission 
limit  without  substantial  production 
reductions  is  unlikely.  The  EPA 
estimates  that  most  plants  would  have 
to  reduce  production  permanently  by  95 
percent  or  more  (and  all  plants  by  75 
percent  or  more)  as  well  as  applying  the 
controls  of  Options  1  in  order  to  achieve 
the  emission  limit.  As  discussed  in 
Approach  C,  these  estimates  were 
derived  using  EPA's  emission  estimates, 
which  are  generally  proportional  to  coke 
production.  The  magnitude  of  these 
cutbacks  would  likely  cause  closure  of 
all  plants,  thus  reducing  the  emissions 
and  risks  from  coke  by-product  recovery 
plants  to  zero.  The  EPA  judges  that  this 
emission  limit  would  protect  the  public 
health  with  an  ample  margin  of  safety. 

The  EPA  can  not  at  present  estimate 
the  cost  or  economic  impacts  associated 
with  the  0.34  kg/day  limit.  However,  the 
economic  impacts  would  be  severe. 
Adverse  impacts  could  include 
increased  unemployment  in  ihe  affected 
geographical  areas  and  the  health  risk 
impacts  associated  with  long-term 
unemployment  in  a  community,  loss  of 
tax  revenue,  price  increases,  total 
dependence  on  imported  coke  or  a  total 
change  in  the  steelmaking  process,  and 
potential  trade  deficits.  Based  on 
employment  information  discussed 
under  Approach  C.  closure  of  all 
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facilities  will  result  in  about  7,000  job 
losses.  In  addition  to  these  job  losses, 
other  job  losses  in  industries  supplying 
the  cokemaking  industry  could  be 
expected,  such  as  in  coal  mining, 
transportation,  and  with  equipment 
suppliers. 

XI.  Summary  of  Major  Comments  and 
Responses  on  1984  Proposed  Standard 
for  Coke  By-Product  Recovery  Plants 

The  EPA  received  20  comment  letters 
on  the  national  emission  standards  for 
coke  by-product  recovery  plants 
originally  proposed  on  }une  6, 1984. 
These  comments  are  available  for 
review  in  Docket  A-79-16.  The 
comments  are  grouped  by  topics  that 
include:  (1)  Safety,  operation,  and 
demonstration  of  emission  control 
technology;  (2)  impact  analyses;  and  (3) 
general  comments.  The  following  is  a 
summary  of  EPA's  responses  to  these 
comments;  detailed  responses  are 
included  in  the  Revised  Proposal  BID 
(EPA-450/3-83-016b). 

Safety,  Operation,  and  Demonstration  of 
Emission  Control  Technology 

Comment:  Six  commenlers 
recommended  that  gas-blanketing 
systems,  although  appropriate  and  cost 
effective  for  some  plants,  should  not  be 
required  at  all  sites  because  of  safety, 
design,  and  operational  concerns.  Some 
commenters  stated  that,  without 
redesign  of  process  operations  and 
installation  of  new  equipment,  the  safety 
of  gas-blanketing  systems  is  in  question 
because  leaks  from  older  pieces  of 
equipment  present  a  potential  fire  or 
explosive  hazard.  One  of  these 
commenters  submitted  a  qualitative 
comparative  study  of  the  safety  of  gas 
blanketing  for  one  of  their  plants.  The 
report  concluded  that  gas  blanketing 
would  involve  a  significant  increase  in 
risk  to  operating  personnel  and  the 
surrounding  community.  Other 
commenters  argued  that  the  presence  of 
electrical  equipment  and  vehicular 
traffic  may  present  a  hazard. 
Naphthalene  clogging  in  cold  climates  if 
power  for  heated  lines  were  lost  also 
was  cited.  Four  commenters  claimed 
that  gas-blanketing  controls  have  not 
been  well-demonstrated.  In  support,  two 
of  these  commenters  cited  closure  of  one 
plant  that  had  gas  blanketing. 

Response:  The  EPA  disagrees  with 
these  commenters.  Gas-blanketing 
systems  have  been  demonstrated  as 
safe  and  effective  at  a  total  of  five  plant 
sites  over  a  combined  operating  period 
of  more  than  24  years.  The  closure  of 
one  plant  has  no  effect  on  the  successful 
use  of  gas  blanketing  at  this  site  for  the 
4-year  period  prior  to  closure.  As 
discussed  in  the  Proposal  BID  and  in  the 


Revised  Proposal  BID,  gas-blanketing 
systems  currently  are  in  use  at  four 
other  plant  sites. 

The  safety  of  recommended  control 
systems  should  always  be  considered, 
and  a  system  considered  inherently 
unsafe  would  not  be  selected  by  EPA  as 
the  potential  basis  of  a  standard.  In 
direct  contradiction  to  the  commenters' 
statements,  EPA  considers  that  well- 
designed,  well-operated,  and  well- 
maintained  gas-blanketing  systems  will 
improve  the  safety  level  now  found  in 
uncontrolled  by-product  plants.  A 
detailed  response  to  these  concerns  is 
provided  in  Chapter  5  of  the  Revised 
Proposal  BID.  The  Agency's  reasons  for 
concluding  that  gas  blanketing  will 
actually  improve  current  safety 
conditions  are  summarized  below. 

One  commenter  contends  that  "the 
low  positive  pressure  of  the  proposed 
system  is  insufficient  to  alleviate 
explosive  conditions  if  leaks  occur."  The 
standard  that  would  be  proposed  under 
Approaches  A,  B,  and  C  do  not  dictate 
an  overall  pressure  level  for  system 
operation.  The  system  installed  may  be 
positive  or  negative  pressure  or  a 
combination  of  the  two.  The  pressure 
maintained  will  vary  by  necessity 
according  to  the  type  of  source  and 
location  of  the  connections  to  the 
system  (i.e.,  at  the  main  or  the  gas 
holder)  and  overall  process  design. 

If  leaks  in  the  system  occur  or  the 
positive  pressure  blanket  fails,  the 
possibility  of  an  explosive  atmosphere 
forming  is  no  greater  than  the  possibility 
under  current  plant  conditions.  At  most 
uncontrolled  plant  sites,  explosive 
conditions  are  present.  Liquid  organics 
float  on  the  surface  of  open  sumps  and 
trenches,  and  they  leak  from  equipment 
components  and  piping  systems 
throughout  the  plant.  Organic  vapors 
also  are  released  from  "breathing"  tanks 
as  air  enters  venting  systems  or  holes  in 
the  covers.  In  EPA's  judgment,  enclosing 
these  sources  and  ducting  the  emissions 
back  to  the  process  via  a  closed  positive 
pressure  gas-blanketing  system  will 
reduce  substantially  the  explosive 
hazard  that  now  exists.  The  Agency 
does  recognize  that  some  sources  at 
existing  plants  may  be  in  poor  condition 
and  require  upgrading  to  accept  gas 
blanketing.  The  necessary  modiflcations 
for  typical  plants,  however,  have  been 
reflected  in  the  cost  estimates. 

The  EPA  reviewed  a  commenter's 
submittal  of  a  qualitative  assessment  of 
his  plant  to  support  the  contention  that 
gas  blanketing  would  involve  a 
significant  increase  in  risk  to  operating 
personnel  and  the  surrounding 
community.  However,  EPA  does  not 
believe  that  such  a  conclusion  can  be 


drawn  from  the  assessment  for  several 
reasons.  First,  the  assessment  is 
qualitative:  it  does  not  draw 
quantitative  conclusions  as  to  the 
frequency  of  a  major  failure.  In  the 
hazard  assessment,  probability  ratings 
were  assigned  to  various  hazards  within 
the  plant  for  present  uncontrolled 
conditions  and  gas  blanketing  with 
various  blanketing  gases.  For  example, 
for  explosion  potential  under  current 
plant  conditions,  they  assigned  a 
probability  rating  of  "D"  which  means 
"likely  to  occur  1  time  every  10  years." 
With  coke  gas  blanketing,  Oie  explosion 
potential  was  reduced  to  "C"  which 
means  "likely  to  occur  every  100  years." 
However,  with  gas  blanketing,  higher 
ratings  were  assigned  to  the  potential 
for  explosion  propagation,  on-site 
safety,  and  financial  loss.  These  types  of 
ratings  were  assigned  to  various  plant 
operations  and  to  various  control 
scenarios.  The  results  were  weighted 
and  combined  to  provide  a  relative 
qualitative  rating  that  may  be  used  by 
the  firm  in  evaluating  options  in  terms  of 
economic  and  safety.  However,  EPA 
does  not  believe  the  commenter's 
contention  based  on  the  report  is 
warranted  for  the  following  reasons:  (1) 
The  report  did  not  utilize  a  gas- 
blanketing  design  for  the  plant  on  which 
to  base  a  quantitative  comparison; 
without  a  specific  design,  it  is  not 
possible  to  evaluate  safety  features  that 
could  be  engineered  into  the  system,  (2) 
the  assessment  was  based  on  a  review 
of  the  existing  conditions  in  the  plant, 
without  consideration  of  the  substantial 
upgrading  of  the  process  vessels  that 
would  be  necessary  to  accommodate 
installation  of  a  gas-blanketing  system, 
and  (3)  the  report  did  not  provide  any 
basis  or  criteria  for  assigning  the 
probability  ratings  or  consequence 
categories  that  are  reported.  After 
reviewing  the  assessment,  EPA  remains 
convinced  that  the  upgrading  of 
equipment  needed  to  accommodate  gas 
blanketing,  together  with  the  installation 
of  the  well-designed  control  system,  will 
improve  existing  safety  conditions  at  the 
sites. 

The  Agency's  review  of  the  safety 
aspects  of  gas  blanketing  does  not 
support  the  contention  of  some 
commenters  that  the  presence  of 
electrical  equipment  and  vehicular 
traffic  in  gas-blanketed  areas  aggravates 
the  potential  explosive  danger. 
Hydrogen  and  methane  are  the  major 
components  of  coke  oven  gas, 
accounting  for  69  to  97  percent  of  the 
emission  stream.  According  to  National 
Fire  Code  (NFC)  guidelines,  these 
lighter-than-air  gases  seldom  produce 
hazardous  mixtures  (i.e..  presenting  a 
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fire  or  explosive  danger)  in  the  zones 
where  most  electrical  connections  are 
made.  If  special  equipment  is  required,  it 
should  already  be  in  place  at  plants 
where  the  NFC  or  plant  safety  codes 
have  required  its  installation.  In 
addition,  the  NFC  guidelines  state  that, 
in  the  experience  of  the  code's  authors, 
it  generally  has  not  been  necessary  to 
classify  as  hazardous  "locations  that  are 
adequately  ventilated  where  flammable 
substances  are  contained  in  suitable, 
well-maintained,  closed  piping  systems 
which  include  only  the  pipes,  valves, 
fittings,  flanges,  and  meters." 

Prior  to  proposal  of  the  standard  in 
1984,  EPA  thoroughly  evaluated  the 
safety  aspects  of  gas-blanketing 
systems.  This  review  included  visits  to 
five  plant  sites  where  safety  and 
operational  problems  were  discussed 
with  plant  personnel.  No  safety  or 
operational  concerns  were  reported  that 
routine  minimal  maintenance  would  not 
resolve.  Since  the  1984  proposal 
additional  safety  features  such  as  water 
drains  and  overflow  connections  for  tar 
tanks  and  liquid  level  sampling/gauging 
instrumentation  with  vapor-tight  seals 
also  have  been  added  to  the  cost. 
Assuming  each  system  is  properly 
operated  and  maintained  after 
installation,  EPA  considers  that  the 
positive  pressure  system  is  a  safe  and 
effective  control  technique  and  that 
leaks  (if  repaired  as  required)  do  not 
present  the  fire  or  explosive  danger 
described  by  the  commenters. 

The  EPA  agrees  that  loss  of  power  for 
heated  lines  could  cause  naphthalene 
clogging  in  cold  climates.  Unless  a 
backup  power  supply  is  available  for  the 
entire  plant,  EPA  assumes  that  such  a 
power  loss  would  affect  most  plant 
operations  and  probably  would  result  in 
a  shutdown  until  power  was  restored. 
The  EPA  is  aware  if  no  other  reasonable 
approach  for  overcoming  the  effects  of 
cold  climates. 

Comment:  Five  commenters  believe 
that  negative  pressure  gas-blanketing 
systems  present  a  fire  or  explosive 
danger  because  of  air  infiltration  from 
ineffective  sealing  of  older  vessels, 
operator  error,  or  equipment  failure.  One 
commenter  also  stated  that  additional 
monitoring  controls  are  necessary  to 
monitor  the  explosive  hazard,  in 
addition  to  measures  such  as  automatic 
nitrogen  dilution  or  enrichment  with 
natural  gas  to  keep  the  coke  oven  gas 
mixture  below  the  lower  explosive  limit 
or  above  the  upper  explosive  limit. 

Response:  The  standard  that  would  be 
proposed  under  Approaches  A,  B,  and  C 
(and  associated  cost)  is  based  on  the 
use  of  a  positive  pressure  system 
because  comments  made  by  the  industry 
before  the  1984  proposal  questioned  the 


safety  of  the  negative  pressure  system 
recommended  initially.  Although  the  use 
of  a  negative  pressure  system  is  not 
precluded,  EPA  encourages  companies 
to  install  safety  and  monitoring 
equipment  as  necessary  in  accordance 
with  their  historical  safety  policies  and 
the  system's  characteristics.  The  EPA 
does  recommend,  however,  that  firms 
install  the  equipment  included  in  the 
costs  for  the  positive  pressure  system 
intended  to  alleviate  many  of  the 
operating  concerns  cited  by  the 
commenters.  Recommendations  for 
specific  equipment  and  their  application 
are  discussed  further  in  the  Revised 
Proposal  BID.  Regarding  the  potential 
danger  from  equipment  failure,  EPA 
considers  that  a  failure  of  a  negative 
pressure  system  under  the  scenario 
suggested  by  the  commenters  presents 
no  more  danger  than  similar  situations 
encountered  in  the  current  uncontrolled 
plant  environment. 

Comment:  Two  commenters  are 
concerned  that  overpressurization  of  a 
positive  pressure  system  poses  an 
explosive  and  occupational  hazard 
because  of  the  carbon  monoxide  (CO) 
released.  One  commenter  stated  that  the 
presence  of  CO  increases  costs  for 
additional  monitoring  and  employee 
training  because  CO  hazards  do  not 
exist  currently.  Similarly,  another 
commenter  believes  that  additional 
employees  would  be  necessary  for 
monitoring  for  explosive  conditions  or 
that  hydrocarbon  detection  monitoring 
should  be  required  on  each  piece  of  gas- 
blanketed  equipment. 

Response:  Coke  plant  operators  have 
stated  that  pressure  control  in  the 
collecting  main  and  gas  holder  is 
inherently  reliable  because  large 
pressure  fluctuations  can  cause  serious 
operating  and  safety  difficulties  in 
battery  and  plant  operation.  Collecting- 
main  pressure  is  controlled  by  an 
Askania  valve  at  a  few  millimeters  of 
water  pressure,  and  the  pressure  is  often 
watched  and  adjusted  manually  if 
necessary.  Similarly,  the  pressure  in  the 
gas  holder  also  is  carefully  controlled. 
Overpressurization  is  prevented  by 
bleeder  or  pressure  relief  valves  and 
water  seals. 

A  CO  hazard  from  coke  oven  gas 
would  not  be  unique  to  blanketed 
vessels.  The  coke  oven  gas  in  handled  is 
many  parts  of  the  coke  and  steel  plants. 
If  all  of  these  locations  are  subject  to  the 
stated  monitoring  by  the  company,  then 
consistent  application  of  the  policy 
would  dictate  monitoring  of  CO  and 
explosive  conditions  for  gas-blanketed 
vessels.  Although  the  regulation 
includes  costs  for  semiannual 
inspections  for  leaks,  no  costs  are 
included  for  monitoring  CO  or  explosive 


conditions  because  the  existing  systems 
did  not  have  such  provisions.  Therefore, 
the  monitoring  questions  on  CO  and 
explosive  conditions  appear  to  be  those 
of  company  policy  and  site-specific 
conditions. 

Comment:  Two  commenters  believe 
that  covering  and  sealing  sumps  create  a 
fire  or  explosive  hazard  from 
concentrated  fumes  because  no  gas  or 
steam  can  be  used  for  purging. 

Response:  Steam  purging  strips 
organic  compounds  from  the  sump  and 
can  be  especially  efficient  at  removing 
volatile  compounds  such  as  benzene. 
Most  sumps  are  installed  below  grade: 
consequently,  workers  and  others  in  the 
plant  can  be  exposed  to  high 
concentrations  of  these  organic 
compounds  at  ground  level,  especially 
with  a  purge  gas.  The  current  practice  of 
discharging  tramp  steam  to  an  open 
sump  already  poses  a  hazard  if 
concentrations  are  high  enough  to  be 
explosive.  Also,  the  steam  purging  may 
create  the  movement  of  explosive  vapor 
from  the  sump  to  ground  level  if  a  surge 
or  slug  of  organic  material  enters  the 
sump  during  purging.  An  air-tight  seal 
and  a  vent  to  the  atmosphere  are 
included  in  the  sump  cover  costs  for 
safety  considerations.  The  operator  also 
may  choose  other  measures  to  increase 
safety,  such  as  including  a  flame 
arrestor  on  the  vent,  installing  explosive 
condition  detectors,  or  replacing  the 
sump  with  an  above-grade  closed  tank. 
The  solution  to  the  commenters" 
question  will  depend  on  the  sites 
specific  conditions  and  the  company's 
policy. 

Comment:  Several  comments  were 
received  that  related  to  the  selection  of 
controls  for  naphthalene  processing  and 
final  coolers.  Environmental  groups  and 
State  agencies  pointed  to  the  significant 
emissions  and  risk  reduction  achievable 
with  more  stringent  control  of  the  final 
cooler.  Comments  from  foundry  coke 
producers  on  emission  estimates  and 
from  the  industry  on  costs,  which  are 
discussed  in  more  detail  in  other 
sections  of  the  preamble,  influenced  the 
analysis  of  the  impacts  of  the  controls 
for  naphthalene  processing  and  final 
coolers.  Also,  the  industry  commenters 
submitted  plans  for  final  coolers  using 
indirect  cooling  technology  that  they 
believed  to  be  more  effective  than  tar- 
bottom  final  coolers  and  less  expensive. 

Response:  In  response  to  comments 
received  on  the  1984  proposal,  EPA 
analyzed  the  impacts  of  control 
alternatives  separately  for  furnace  and 
foundry  plants.  Also,  the  costs  for  both 
tar-bottom  and  wash-oil  final  coolers 
were  revised  based  on  industry's 
comments.  The  revised  costs  for  tar- 
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bottom  final  coolers  were  higher  than 
proposed;  those  for  wash-oil  final 
coolers  were  lower.  The  revised  cost 
analysis  is  discussed  in  Appendix  B  of 
the  Revised  Proposal  BID  responding  to 
comments  on  the  1984  proposal. 

One  of  the  major  reasons  that  wash- 
oil  final  coolers  were  not  selected  as  the 
basis  of  the  original  proposed  standard 
is  that  an  analysis  of  the  capital  costs 
for  a  wash-oil  final  cooler  compared  to 
annual  net  income  and  investment 
indicated  a  potential  for  an 
unreasonably  adverse  economic  impact 
on  some  firms.  The  EPA  reanalyzed  the 
economic  impact  of  a  regulatory  option 
that  is  slightly  more  stringent  than  the 
revised  s'andard  proposed  under 
Approaches  A  and  B  and  that  included 
wash-oil  final  coolers.  The  Agency 
concluded  from  the  new  analysis 
(Appendix  C  of  the  Revised  Proposal 
BID]  that  the  capital  costs  were  not 
unreasonable  when  compared  with 
normal  annual  investment  expenditures 
or  cash  flow. 

The  Agency  used  the  revised  impacts 
of  both  wash-oil  final  coolers  and  tar- 
bottom  final  coolers  when  grouping  the 
controls  into  the  regulatory  options 
considered  by  the  Administrator.  The 
selection  of  the  regulatory  option  under 
Approaches  A.  B.  and  C  that  includes 
wash-oil  final  coolers  at  furnace  plants 
is  explained  in  Section  X  of  this 
preamble. 

Two  industry  commenters  submitted 
plans  for  final  coolers  using  indirect 
cooling  technology  that  they  believed  to 
be  more  effective  than  tar-bottom  final 
coolers  and  less  expensive.  In  addition, 
an  engineering  firm  that  designs 
emission  control  systems  for  by-product 
plants  provided  information  about 
certain  alternative  indirect  cooling 
schemes.  As  discussed  in  Chapter  5  of 
the  Revised  Proposal  BID,  EPA  based  its 
reconsideration  on  evaluations  of  the 
tar-bottom  and  wash-oil  final  coolers 
because  they  are  installed  at  several 
plants  and  EPA  had  more  reliable  design 
and  cost  information  on  them.  However, 
the  commenters'  technologies  could  be 
used  if  they  would  achieve  the  zero 
emission  limit  included  in  the  revised 
proposed  standard  for  naphthalene 
processing,  the  final  cooler,  and 
associated  final-cooler  cooling  tower  at 
furnace  plants  or  the  zero  emission  limit 
for  naphthalene  processing  at  foundry 
plants. 

One  of  the  commenter's  designs 
eliminated  emissions  from  the  final- 
cooler  cooling  tower,  but  provided  only 
partial  control  of  the  naphthalene 
processing  operations.  Based  on  EPA's 
analysis  of  wash-oil  final  coolers  at 
furnace  plants.  EPA  concluded  that 
complete  control  of  both  the  final  cooler 


and  naphthalene  processing  is 
reasonable.  In  addition,  EPA  concluded 
that  control  of  naphthalene  processing 
alone,  based  on  the  use  of  a  tar  mixer- 
settler,  is  reasonable  for  foundry  plants. 
Therefore,  the  design  for  indirect  final 
cooling  could  be  used  to  achieve  the 
standard  proposed  for  furnace  or 
foundry  plants  under  Approaches  A,  B. 
and  C  orily  if  it  included  complete 
control  of  naphthalene  processing 
emissions. 

Implementation  of  a  wash-oil  final 
cooler,  in  which  the  naphthalene  is 
absorbed  in  wash  oil.  eliminates  the 
emissions  that  result  from  the  practice 
of  separating  naphthalene  from  the  hot 
well  of  a  direct-water  final  cooler. 
Therefore,  the  zero  emission  limit  for 
naphthalene  processing  that  was 
proposed  in  1984  still  is  appropriate  for 
the  revised  standard  proposed  under 
Approaches  A.  B.  and  C  for  naphthalene 
processing  at  furnace  and  foundry 
plants.  The  wash-oil  final  cooler  (or  a 
similar  indirect  cooling  scheme)  also 
would  eliminate  emissions  from  the  final 
cooler  and  associated  cooling  tower. 
Consequently,  a  zero  emission  limit  for 
the  final  cooler  and  final-cooler  cooling 
tower  at  furnace  plants  (as  well  as  for 
naphthalene  processing)  was  selected 
for  the  revised  standard  that  would  be 
proposed  under  Approaches  A.  B.  and  C. 
Wash-oil  decanters  and  wash-oil 
circulation  tanks  are  associated  with 
wash-oil  final-cooler  designs.  As 
described  in  the  1984  proposed  standard 
and  in  today's  proposal,  these  would  be 
subject  to  the  same  gas-blanketing 
requirements  as  wash-oil  decanters  and 
wash-oil  circulation  tanks  occurring  in 
the  light-oil  recovery  operation. 

Under  Approaches  A.  B.  £md  C.  if  an 
owner  or  operator  chose  to  meet  the 
zero  emission  limit  with  an  indirect 
cooling  scheme  in  which  the 
naphthalene  is  absorbed  in  tar  or 
another  medium  (such  as  flushing 
liquor),  then  the  vessel  in  which 
absorption  takes  place  (e.g..  the  tar 
mixer-settler)  must  be  gas  blanketed. 
This  is  consistent  with  the  standard 
proposed  in  1984. 

The  use  of  wash-oil  final  coolers  (or 
other  indirect  cooling  systems)  would 
reduce  emissions  of  hydrogen  cyanide 
(HCN)  to  the  air,  but  could  increase  its 
concentration  in  the  wastewater.  The 
Agency  estimates  that  about  200  grams 
(g)  of  HCN/Mg  of  coke  produced  could 
be  added  to  the  wastewaters  of  a 
medium-sized  plant  producing  4,000  Mg 
of  coke/day.  This  increase  is  not 
anticipated  to  cause  problems  for 
compliance  with  effluent  regulations. 

No  testing  or  monitoring  provisions 
applicable  to  wash-oil  final  coolers  are 
included  in  the  revised  proposed 


standard  under  Approaches  A.  B,  and  C 
because  compliance  would  be  achieved 
with  installation  of  the  appropriate 
equipment.  However,  any  associated 
gas-blanketed  vessels  (e.g.,  wash-oil 
decanter  and  circulation  tanks  or  tar 
mixer-settlers)  would  be  subject  to 
semiannual  inspections  for  leaks  using 
Method  21  in  40  CFR  Part  60.  These 
requirements  for  gas-blanketed  vessels 
are  described  in  this  preamble  in 
Section  XII  for  coke  by-product  plants. 

Compliance  with  the  zero  emission 
limit  would  be  assessed  through 
recordkeeping  and  reporting 
requirements.  The  owner  or  operator 
must  record  and  keep  in  a  readily 
available  location  a  description  of  the 
control  system  used  to  achieve 
compliance  (e.g..  schematics),  the 
installation  date,  and  a  description  of 
any  changes  made  after  installation.  In 
the  initial  compliance  report  required  by 
40  CFR  61.10,  the  owner  or  operator 
would  be  required  to  submit  a  statement 
notifying  EPA  that  the  provisions  of  the 
standard  are  being  implemented.  For 
gas-blanketed  vessels  associated  with 
the  final  cooling  system,  the 
recordkeeping  and  reporting 
requirements  for  gas-blanketed  vessels 
described  in  the  1984  proposed  standard 
and  in  today's  revised  proposed 
standard  under  Approaches  A.  B.  and  C 
would  be  applied. 

Impact  Analysis 

Comment:  Two  commenters  noted  the 
effect  of  plant  closures  and  reduced 
battery  capacities. 

Response:  The  interim  status  of  the 
estimated  environmental  impacts  was 
acknowledged  in  the  preamble  to  the 
proposed  standard  (49  FR  23524).  As 
stated,  the  impacts  were  calculated 
initially  from  a  data  base  of  55  plants. 
Data  from  the  U.S.  Department  of 
Energy  (DOE)  received  just  before 
proposal  indicated  that  13  of  the  55 
plants  had  been  closed.  Information  was 
not  available,  however,  to  determine 
whether  all  reported  closures  were 
permanent.  Consequently,  the  preamble 
presented  impacts  based  on  42  plants 
and  stated  that  they  would  be  revised 
after  proposal. 

After  the  June  8. 1984.  proposal,  the 
information  regarding  closures,  changes 
in  battery  capacities,  and  changes  or 
corrections  in  site-specific  operating 
processes  was  updated  to  November 
1984.  These  data  were  supplied  by 
individual  companies  and  by  two  major 
industry  trade  associations — the 
American  Iron  and  Steel  Institute  (AISI) 
and  the  American  Coke  and  Coal 
Chemicals  Institute  (ACCCI).  As  shown 
in  Appendix  A  of  the  Revised  Proposal 
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BID.  44  furnace  and  foundry  plants  with 
a  combined  operating  capacity  of  50.9 
million  Mg/yr  of  coke  are  included  in 
the  data  base  for  the  revised  proposed 
standard.  Plants  on  cold-fdle  in 
November  1984  are  inclnded  in  die  d^ta 
base  because  information  is  insufficient 
to  determine  whether  these  sites  wilT  be 
closed  permanently.  If  these  cold-idle 
plants  were  deleted  from  the  data  base, 
the  operating  capacity  would  be  reduced 
by  about  7  million  Mg/yr  of  coke. 

Comment:  Five  commenters  stated 
that  fewer  emissions  are  generated  from 
foundry  plants  compared  to  furnace 
plants  because  of  the  use  of  less  volatile 
coal  and  longer  coking  cycles. 

Response:  In  response  to  public 
comments  received  on  the  emission 
factors  for  foundry  plants,  EPA 
reviewed  available  information  and 
data  to  determine  whether  separate 
factors  were  warranted  for  furnace  and 
foundry  plants.  In  general,  EPA  agrees 
with  the  commenters'  assertions  that 
benzene  emissions  from  a  foundry  coke 
plant  would  be  expected  to  be  less  than 
the  emissions  from  a  furnace  coke  plant 
of  similar  capacity.  Foundry  coke  is 
produced  firom  a  coal  mixture  that 
contains  less  volatile  matter  than  the 
mixtures  used  to  produce  furnace  coke. 
Data  supplied  by  DOE  on  light-oil  yields 
show  that,  over  a  4-year  period,  the 
light-oil  yields  at  merchant  plants 
(mainly  foundry  coke  producers) 
averaged  about  66  percent  of  those  at 
furnace  plants  on  a  per-ton-of-coal- 
charged  basis.  These  yields,  displayed 
in  Table  A-11  of  the  Revised  Proposed 
BID,  represent  the  principal  basis  for  the 
techniques  used  to  adjust  the  emission 
factors  for  foundry  coke  plants. 

The  EPA  also  agrees  with  commenters 
who  suggested  that  the  lower  coking 
temperatures  associated  with  foundry 
coke  production  compared  to  furnace 
coke  production  (for  the  same  coal) 
wodd  lead  to  production  of  less  by- 
product benzene.  Although  one 
merchant  plant  commenter  indicated 
that  the  light-oil  from  coking  contains  55 
to  60  percent  benzene  (compared  to  the 
70  percent  assumed  in  the  Pt-oposal  BID 
for  furnace  and  foundry  plants),  the 
ACCCI  provided  an  average  estimate  of 
63.5  percent  for  foundry  plants  based  on 
an  informal  poll  of  member  companies. 
For  furnace  coke  production,  however,  a 
light-oil  content  of  70  percent  still  is 
considered  appropriate. 

Separate  emission  factors  for  foundry 
plant  sources  were  developed  by 
applying  correction  factors  to  the 
emission  rates  initially  proposed  for 
furnace  and  foundry  plemts; 
computations  of  correction  factors  and 
the  final  emission  factors  are  shown  in 


Appendix  A  of  the  Revised  Proposal 
BID. 

Comment:  The  Agency  received  four 
comments  that  the  risks  were 
overestimated  because  of:  (1)  Inclusion 
of  the  epidemiologic  study  by  Ott  et  al. 
in  developing  the  URE.  (2)  use  of  a 
conservative.  linear  nonthreshold  model 
for  dose/response,  and  (3)  application  of 
conservative  assumptions  in  the  HEM. 
such  as  assuming  exposure  for  24  hours/ 
day  for  365  days/ year  over  a  70'year 
lifetime.  One  commentei  felt  that  the 
risks  were  underestimated  because  the 
analyses  did  not  reflect  updated 
epidemiological  studie»  that  would 
increase  the  URE.  Also,  if  EPA  had  used 
the  ISC  model  rather  than  the  HEM.  the 
estimated  maximion  individual  lifetime 
risk  would  have  been  higher. 

Response:  The  EPA  has  responded  to 
comments  on  the  benzene  URE  on 
several  occasions  (see  "Response  to 
Public  Comments  on  EPA's  Listing  of 
Benzene  under  Section  112"  (EPA-450/ 
5-82-003)  and  EPA's  response  to  an 
NRDC  petition  for  reconsideration  of  the 
benzene  URE  based  on  the  review  of 
new  scientific  reports  on  benzene 
carcinogenicity  (5ff  FR  34144,  August  23, 
1985)).  In  response  to  the  NRDC  petition. 
EPA  reevalaated  the  benzene  URE  in 
light  of  current  scientific  literature.  The 
URE  was  revised  from  0.022  to  0.026/ 
ppm,  a  17-percent  increase  in  the  URE 
that  was  reflected  in  the  estimates  of 
risk  that  accompanied  the  1984  proposal. 
Also  since  the  time  of  proposal,  EPA  has 
revised  the  modeling  radius  from  20  km 
to  50  km  around  each  plant.  This  reflects 
the  Agency's  jud^ent  diat  the 
dispersion  model  yields  reasonable 
estimates  of  concentrations  out  to  50 
km.  When  advocating  the  ISC  over  the 
HEM,  the  commenter  cites  in  support  the 
estimated  uncertainty  factor  of  2  or  3 
discussed  for  the  benzene  fugitive 
emissions  rulemaking.  Comparisons  of 
ISC  and  HEM  do  not  always  result  in 
the  ISC  yieldmg  higher  concentrations. 
After  comparing  die  two  models  for  the 
1984  benzene  fugitive  emissions  rule, 
EPA  condudied  that  the  use  of  the  ISC 
results  would  not  change  the  Agency's 
decision  on  the  standard.  Because  of 
this,  the  Agency  decided  this  additional 
analysis  for  coke  by-product  plants  was 
not  warranted. 

The  EPA  recognizes  that  the 
assumption  of  continuous  exposure  over 
a  70-year  lifetime  likely  overestimates 
the  cancer  risk  for  individuals  exposed 
for  signiRcantly  less  than  70  years.  The 
uncertainties  in  the  risk  estimates  are 
discussed  further  in  Sections  IV  and  X 
of  this  preamble. 

Comment:  Several  commenters  argue 
that  the  capital  costs  of  the  standard  are 


significantly  higher  than  estimated  at 
proposal.  Other  commenters  believe  that 
the  value  for  potential  product  recovery 
credits  was  overstated  or  that  the  cost 
for  their  particular  plant  would  be 
higher  than  the  model  unit  costs  at 
proposal. 

Response:  The  cost  impact  analysis 
has  been  revised  since  proposal  to 
respond  to  many  of  the  concerns  cited 
by  the  commenters.  The  revised 
analysis,  details  of  which  are  included 
in  Chapter  7  and  Appendix  B  of  the 
Revised  Proposal  BilD,  indicates 
nationwide  capital  costs  for  Option  3 
under  Approaches  A  and  B  of  about  $84 
million  (1984  dollafs)  compared  U}  $24 
million  (1982  dollars)  estimated  at 
proposal.  This  revised  estimate  under 
Approaches  A  and  B  inclndes  the  use  of 
wash-oil  final  cooiers  at  furnace  coke 
plants,  which  were  not  included  in  the 
original  proposal.  Of  the  $84  million, 
approximately  $48.5  million  (or  58 
percent)  is  for  wash-oil  final  coolers  at 
furnace  plants. 

In  revising  the  analysis,  EPA 
conducted  a  detailed  review  of  the 
estimates  and  data  supplied  by 
commenters.  The  EPA  also  secured  the 
assistance  of  a  design  and  engineering 
firm/equipment  vendor  to  assist  in  the 
devek>pment  of  revised  unit  costs. 
Included  in  the  review  was  a  site  visit  to 
a  plant  to  resolve  questions  regarding 
equipment  locations  and  source 
applicability,  and  to  obtain  examples  of 
site-speciHc  conditions  pertinent  to  the 
development  of  the  revised  imit  cost 
factors.  Included  in  the  revised  analysis 
are  higher  unit  costs  for  most  materials 
based  on  data  received  from 
commenters  in  addition  to  the  data 
developed  by  the  design  and  engineering 
firm.  Costs  also  have  been  added  for 
sealing  all  sources,  installing  roofs  on 
certain  storage  tanks,  adding  more  pipe 
support,  installing  pressure/vacuum 
relief  values  for  sealed  sources,  and 
making  adjustment  for  work  in 
hazardous  areas  requiring  special  safety 
precautions. 

As  stated  above,  costs  for  wash-oil 
final  coolers  also  have  been  revised 
since  proposal  Based  on  information 
supplied  by  industry,  the  annualized 
cost  of  a  wash-oil  final  cooler  is 
estimated  at  $872.400/yr  for  a  medium- 
sized  furnace  plant  producing  4,000  Mg 
of  coke/day.  'The  estimated  capital  cost 
for  this  size  plant  is  $2.7  million.  Further 
information  on  wash-oil  final  cooler 
costs  appear  in  Appendix  B  of  the 
Revised  Proposal  BIO. 

The  Agency  essentially  agrees  with 
the  two  commenters  that  the  value  of 
potential  product  recovery  credits  was 
overestimated  at  proposal.  The 
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difference  in  production  quantity 
(reflected  in  new  emission  factors  for 
foundry  plants)  was  taken  into  account 
in  the  computation  of  revised  fuel  value 
and  light  oil  recovery  credits.  Also,  the 
credit  for  light  oil  has  been  decreased 
from  $0.33/kilogram  (kg)  to  $0.27/kg 
based  on  DOE  information  (see  Table 
A-11  of  the  Revised  Proposal  BID).  The 
fuel  value  recovery  credit  for  coke  oven 
gas  also  was  revised  from  $0.14/kg  coke 
oven  gas  compared  to  $0.15/kg 
estimated  at  proposal.  Credits  for 
recovery  of  benzene  and/or  light  oil 
were  applied  to  all  plants  except  those 
few  specifically  identified  as  not  being 
able  to  benefit  from  recovery. 

The  EPA  acknowledges  that  costs  for 
particular  plants  may  be  higher  or  lower 
than  EPA  estimates,  depending  on  the 
site-specific  conditions.  However,  the 
revised  cost  analysis  addresses  the 
concerns  cited  by  the  commenters  and 
the  costs  are  reasonable  estimates  of  the 
industry-wide  cost  of  controls. 

Comment:  Commenters  from  both  the 
furnace  and  foundry  coke  segments  of 
the  industry  state  that  the  economic 
analysis  fails  to  consider  the  true 
condition  of  the  industry  at  baseline  and 
that  the  standard  will  have  an  adverse 
effect. 

Response:  At  the  time  the  original 
analysis  for  the  proposed  standard  was 
conducted,  the  information  from 
published  and  unpublished  sources  was 
current.  A  reanalysis  has  been 
performed  since  proposal  (see  Chapter  8 
and  Appendix  C  of  the  Revised  Proposal 
BID)  that  utilizes  data  on  plants  and 
capacity  in  existence  in  November  1984. 
Financial  data  and  production  data  used 
in  baseline  estimates  are  from  the 
available  published  and  unpublished 
sources  as  of  1984. 

The  reanalysis  also  examines  the 
economic  impacts  of  control  options  in 
terms  of  the  effects  on  coke  price  and 
production,  imports,  and  employment. 
These  impacts  have  been  examined 
separately  for  furnace  and  foundry 
producers.  Two  scenarios  were  used  for 
foundry  producers.  Scenario  A  reflects  a 
constant  price  in  imported  coke; 
Scenario  B  assumes  the  maximum  effect 
of  import  substitution.  In  all  cases, 
impacts  appear  to  be  small.  For  the 
standard  for  foundry  plants,  under 
Approach  A  or  B,  Scenario  A  would 
yield  an  increase  of  less  than  0.6  percent 
over  baseline  for  coke  prices  and 
production.  Under  Scenario  B,  no  price 
impact  is  estimated;  coke  production 
could  decrease  by  about  2  percent  from 
1984  levels.  About  a  0.6-  and  2-percent 
decline  in  employment  levels  could 
occur  at  foundry  plants  under  the 
Scenario  A  or  B,  respectively.  For  the 
revised  proposed  standard  for  furnace 


plants  proposed  under  Approach  A  and 
B.  coke  prices  could  increase  by  about 
0.33  percent  from  baseline  levels,  and 
coke  production  could  decrease  by  less 
that  0.5  percent.  The  level  of  imported 
coke  could  increase  by  0.64  percent. 
Employment  levels  at  furnace  coke 
plants  could  decrease  by  less  than  0.5 
percent  as  a  result  of  Approach  A  or  B. 

The  economic  analysis  also  compared 
the  capital  costs  of  compliance  to 
average  annual  net  investment  and  to 
the  annual  cash  flow  for  individual 
companies.  As  shown  in  Appendix  C, 
the  capital  costs  of  compliance  for  the 
revised  regulation  proposed  under 
Approaches  A  and  B  are  up  to  5  and  8 
percent  of  the  average  annual  net 
investments  and  annual  cash  flow, 
respectively,  for  companies  for  which 
data  are  available. 

The  revised  economic  analysis  did  not 
include  an  examination  of  the  emission 
limits  that  would  be  required  under 
Approaches  C  and  D. 

General  Comments 

Comment:  One  commenter  requests 
that  EPA  reconsider  lowering  the 
definition  of  an  equipment  "leak"  from 
10,000  parts  per  million  volume  (ppmv) 
to  1,000  ppmv  or  to  the  highest  level  at 
which  the  EPA  can  demonstrate,  with 
data,  that  directed  maintenance  does 
not  result  in  net  emission  reductions. 

Response:  The  Agency's  rationale  for 
selecting  the  10,000-ppmv  leak  definition 
was  discussed  in  the  preamble  for  the 
original  proposal  of  this  rule,  and  in  the 
rulemakings  for  equipment  leaks  of 
benzene  and  VOC  in  synthetic  organic 
chemicals  manufacturing  plants  and 
petroleum  refineries.  The  issue  also  is 
discussed  in  EPA's  response  to  NRDC's 
petition  for  reconsideration  of  the 
benzene  rulemakings  (50  FR  34144, 
August  23, 1985). 

As  discussed  in  Chapter  10  of  the 
Revised  Proposal  BID,  the  key  criterion 
for  selecting  a  leak  definition  is  the 
mass  emission  reduction  demonstrated 
to  be  achievable.  The  EPA  has  not 
concluded  that  a  lower  leak  definition  is 
achievable.  A  net  increase  in  mass 
emissions  might  result  if  higher 
concentration  levels  result  from 
attempts  to  repair  a  source  with  a 
screening  value  between  1,000  and 
10,000  ppmv.  Although  many  leaks  can 
be  repaired  successfully  at 
concentrations  less  than  1,000  ppmv, 
even  one  repair  failure  would  offset 
many  successful  repairs.  Most  data  on 
leak  repair  effectiveness  have  applied 
10,000  ppmv  as  the  leak  definition  and, 
therefore,  do  not  indicate  the 
effectiveness  of  repair  for  leak 
definitions  between  1,000  and  10,000 
ppmv.  Although  data  between  these 


values  are  available,  they  are  not 
sufficient  to  support  a  leak  definition 
below  10,000  ppmv.  Moreover,  even 
though  there  is  some  evidence  that 
directed  maintenance  is  more  effective, 
available  data  are  insufficient  to  serve 
as  a  basis  for  requiring  directed 
maintenance  for  all  sources.  In 
summary,  EPA  does  not  disagree  with 
the  commenter  in  that  additional 
emission  reductions  potentially  could  be 
achieved  by  reducing  the  leak  definition 
from  10.000  to  1.000  ppmv.  However, 
although  EPA  has  concluded  that  the 
10,000-ppmv  level  is  a  demonstrated  and 
effective  leak  definition  (i.e.,  there  are 
enough  emissions  that  repair  can  be 
accomplished  with  reasonable  costs), 
EPA  has  not  concluded  that  1,000  ppmv 
is  a  demonstrated  definition.  Until  EPA 
has  adequate  data  to  support  a  lower 
level,  EPA  is  selecting  the  clearly 
demonstrated  leak  definition  of  10,000 
ppmv  as  the  basis  of  the  equipment  leak 
requirements. 

Comment:  One  commenter 
recommends  that  the  standard  permits 
the  use  of  a  90-percent  efficient  control 
device  (e.g.,  a  wash-oil  scrubber)  in  lieu 
of  gas  blanketing  on  process  vessels,  tar 
storage  tanks,  and  tar-intercepting 
sumps.  The  commenter  suggests  that  the 
control  efficiency  of  blanketing  at  an 
older  plant  may  be  lower  than  98 
percent  because  of  leakage  and 
downtime,  and  a  wash-oil  scrubber  may 
achieve  higher  than  90-percent  control. 

Response:  The  control  efficiency  of 
gas  blanketing  theoretically  is  100 
percent.  For  conservative  comparisons 
with  other  controls,  this  efficiency  has 
been  reduced  to  98  percent  to  account 
for  leakage.  The  98-percent  level  or 
higher  should  be  maintained 
continuously  through  proper  leak 
detection  and  repair.  Although  a  wash- 
oil  scrubber  may  achieve  an  efficiency 
higher  than  90  percent,  the  parameters 
were  developed  to  ensure  that  all  plants 
using  this  technique  could  achieve  a  90- 
percent  control  continuously.  Based  on  a 
90-percent  control  efficiency,  wash-oil 
scrubbers  are  less  effective  than  gas 
blanketing  and  may  be  more  costly  from 
a  nationwide  perspective. 

XII.  Summary  of  Alternative  Proposed 
Standards 

This  section  summarizes  the  format 
and  provisions  of  the  standards  that  are 
proposed  under  the  four  policy 
approaches  described  in  Section  V.  The 
alternative  policy  approaches  result  in 
alternative  standards.  The  rationales  for 
selection  of  the  standards  for  each 
source  category  under  each  policy 
approach  are  contained  in  Section  VII 
through  X  of  this  preamble.  In  this 
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section,  general  provisions  applicable  to 
all  standards  are  listed  first,  followed  by 
a  summary  of  the  alternative  proposed 
standards  organized  by  source  category. 

General  Compliance  Provisions 

Provisions  Applicable  to  all  Standards 

All  of  the  proposed  regulations  would 
require  compliance  within  90  days  of 
promulgation  for  existing  sources,  and  at 
startup  for  new  sources.  Methods  for 
determination  of  compliance  are 
described  in  each  subpart.  A  waiver  of 
compliance  for  an  existing  source  could 
be  approved  by  the  Administrator  for  no 
more  than  2  years  from  the  date  of 
promulgation,  as  provided  in  40  CFR 
61.11.  The  following  reports  are  required 
by  the  General  Provisions  of  Part  61: 

1.  An  initial  source,  report: 

2.  Notification  30  days  prior  to  any 
emission  test  to  permit  the 
Administrator  to  have  an  observer 
present;  and 

3.  A  written  report  regarding  any 
emission  test  within  30  days  following 
the  test. 

The  following  records  would  need  to 
be  maintained  on  site  for  at  least  2 
years,  and  be  available  for  inspection  by 
the  Administrator: 

1.  Any  emission  test  data  and 
calculations  used  to  demonstrate 
compliance; 

2.  Monitoring  records; 

3.  A  log  of  startups,  shutdowns,  and 
malfunctions;  and 

4.  A  log  of  maintenance  and  repair  of 
control  devices. ' 

Records  on  control  system  design  and 
specifications  would  be  maintained  as 
long  as  a  piece  of  control  equipment  was 
in  use. 


Compliance  Procedures  for  Emission 
Limit  Standards 

The  following  procedures  apply  to  the 
alternative  standards  proposed  under 
Approaches  C  and  D  for  equipment 
leaks  and  coke  by-product  recovery 
plants,  and  the  standards  proposed 
under  Approach  D  for  benzene  storage 
vessels  and  EB/S  process  vents. 

Comphance  with  the  emission  limit 
would  be  determined  by  an  emission 
test,  calculation  procedures  that  are 
described  in  the  applicable  subpart,  or 
by  an  alternative  method  approved  by 
the  Administrator.  A  report  of  the 
results  of  the  emission  test  shall  be 
submitted  within  30  days  of  the  test.  If  a 
calculation  procedure  or  alternative 
method  is  used  to  determine 
compliance,  a  compliance  report  shall 
be  submitted  with  the  source  report 
required  in  §  61.10  or  the  notification  of 
startup  required  in  |  61.09  of  40  CFR 
Part  61,  whichever  is  applicable. 

An  operating  and  maintenance  plan 
would  be  required  within  90  days  of 
promulgation  for  existing  sources,  and 
within  90  days  of  startup  for  new 
sources.  The  plan  would  have  to 
describe  any  control  techniques  used  to 
achieve  compliance,  identify  the 
parameter(s)  to  be  monitored,  explain 
the  criteria  used  in  deciding  on  the 
parameters,  and  establish  the  types  and 
frequency  of  maintenance  necessary.  It 
would  also  include  a  schedule  for 
reporting  of  excess  emissions  or 
reporting  of  other  information 
demonstrating  continued  compliance 
with  the  emission  limit.  Excess 
emissions  would  be  indicated  by 
exceedences  of  the  monitored 
parameter(8)  specified  in  the  operating 
plan.  The  reporting  schedule  should  be 
consistent  with  the  compliance. 


monitoring,  and  maintenance  methods, 
and  would  be  no  more  frequent  than 
quarterly.  The  operating  and 
maintenance  plan  would  be  subject  to 
the  Administrators  approval. 

Standards  for  EB/S  Process  Vents 

Approach  A.  Case-by-Case  Approach 

No  standard  is  proposed  for  EB/S 
process  vents. 

Approach  B.  Incidence-Based  Approach 

No  standard  is  proposed  for  EB/S 
process  vents. 

Approach  C.  1  x  10  *  or  Less  Maximum 
Individual  Risk  Approach 

No  standard  is  proposed  for  EB/S 
process  vents. 

Approach  D.  1  X  10~®  or  Less  Maximum 
Individual  Risk  Approach 

The  proposed  standard  would  limit 
total  benzene  emissions  from  all  process 
vents  at  any  EB/S  plant  to  5.5  kg/day. 

Standards  for  Benzene  Storage  Vessels 

Approach  A.  Case-by-Case  Approach 

The  proposed  standard  would  require 
control  of  all  new  and  existing  storage 
vessels  greater  than  38  m'  (10,000 
gallons)  used  to  store  benzene  with  a 
specific  gravity  within  the  range  of 
specific  gravities  specified  for  industrial 
grade  benzene  in  ASTM-D-836-80.  It 
would  not  apply  to  storage  vessels  used 
for  storing  benzene  at  coke  by-product 
recovery  facilities  because  they  are 
considered  under  the  coke  by-product 
plant  NESHAP.  The  proposed  standard 
woiild  require  use  of  certain  kinds  of 
equipment  on  each  type  of  benzene 
storage  vessel.  Table  XII-1  Hsts  the 
requirements. 

BILUNG  CODE  6S60-S0-M 
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TABLE  XII-1.   EQUIPMENT  TO  BE  REQUIRED  ON  BENZENE  STORAGE  VESSELS  IN  STANDARD  PROPOSED  UNDER 

APPROACHES  A,  B,  AND  C 


Tank  size  and  time  of 
construction 


Requirements 


00 


Fixed  roof  Internal  floating  roof  tank 


00 

XI 


>    38  m   ,    connenced  construction 
prior  to  date  of  proposal,    and 
had  no    Internal    floating   roof   as 
of   proposal 


Internal    floating    roof   with   liquid-mounted  primary   seal    and 
gasketed   roof   fittings 

or 

internal  floating  roof  with  liquid-mounted  primary  seal  and 
a  continuous  secondary  seal. 


>  38  tn  ,  coninenced  construction 
prior  to  date  of  proposal,  and 
had  an  Internal  floating  roof  as 
of  proposal. 


Internal  floating  roof  with  any  type  of  seal  and  gasketed 
roof  fittings 


Internal  floating  roof  with  liquid-mounted  primary  seal 
and  a  continuous  secondary  seal. 


c.   >  38  IB  ,  coninenced  construction 
after  date  of  proposal. 


Internal  floating  roof  with  liquid-mounted  primary  seal 
and  gasketed  roof  fittings  and  pipe  column  with  flexible 
frablc  sleeve. 

or 
Internal  floating  roof  with  liquid-mounted  primary  seal 
and  a  continuous  secondary  seal . 


2   External  floating  roof  tank 

a   >  38  m  ,  connenced  construction 
prior  to  date  of  proposal. 


Liquld-Dounted  primary  seal  and  a  continuous  secondary 
seal. 


b   >  38  ID  ,  connenced  construction 
on  or  after  date  of  proposal 


Liquid-mounted  primary  seal  and  a  continuous  secondary 
seal 


a. 
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Gasketlng  of  roof  fittings  is  required  the  first  time  tank  is  degassed 

If  external  floating  roof  is  already  equipped  with  liquid-mounted  primary  seal,  the  secondary  seal 
is  required  to  be  added  the  first  time  the  tank  is  degassed 

3 

Mechanical -shoe  primary  seal  is  also  allowed,  provided  that  the  tank  is  also  equipped  with  a 

continuous  secondary  seal 
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The  proposed  benzene  storage  vessel 
standard  would  require  that  fixed  roof 
tanks  include  an  internal  floating  roof. 
The  proposed  standard  would  al&o 
require  that,  when  an  internal  floating 
roof  is  added  to  an  existing  fixed  roof 
tank  after  the  effective  date  of  the 
standard,  a  liquid-mounted  rather  than  a 
vapor-mounted  seal  be  used  with  the 
roof  and  that  fittings  on  the  roof  be 
gasketed.  (A  mechanical-shoe  seal  may 
also  be  used.)  Existing  fixed  roof  tanks 
that  already  have  internal  floating  roofs 
on  the  effective  date  would  not  be 
required  to  have  their  vapor-mounted 
seals  replaced  with  liquid-mounted 
seals,  although  they  would  be  required 
to  have  their  roof  fittings  gasketed  when 
the  tank  is  emptied  and  degassed  for 
other  purposes.  New  fixed  roof  storage 
tanks  would  be  required  to  be 
constructed  with  the  same  controls  as 
are  required  for  existing  tanks  with  no 
internal  roof  (i.e.,  with  an  internal 
floating  roof,  a  liquid-mounted  primary 
seal,  and  controlled  roof  fittings)  and 
they  would  also  be  required  to  have  pipe 
columns  equipped  with  a  flexible  fabric 
sleeve  seal.  Note  that  if  tanks  were 
equipped  with  a  secondary  seal  in 
accordance  with  the  proposed  standard, 
gasketed  fittings  would  not  be  required: 
the  two  control  techniques  achieve  the 
same  emission  reduction. 

Owners  of  existing  and  new  external 
floating  roof  tanks  would  have  to  install 
liquid-mounted  primary  seals  (or 
mechanical-shoe  seals)  and  continuous 
secondary  seals  meeting  certain  gap 
requirements.  Existing  external  fioating 
roof  tanks  already  equipped  with  a 
liquid-mounted  primary  seal,  however, 
would  not  be  required  to  add  the 
secondary  seal  until  the  first  degassing 
of  the  tank. 

The  standard  would  require  that  each 
internal  floating  roof  vessel  be  inspected 
from  inside  prior  to  the  filling  of  the 
vessel  (if  it  is  emptied  to  install  control 
equipment)  and  at  least  once  every  10 
years.  An  internal  floating  roof  having 
defects  or  a  seal  having  holes  or  tears 
would  have  to  be  repaired  before  filling 
the  storage  vessel  with  benzene.  The 
proposed  standard  would  also  require 
that  the  internal  floating  roof  and  its 
seal  be  inspected  through  roof  hatches 
on  the  fixed  roof  at  least  once  annually. 
However,  if  an  internal  floating  roof 
were  equipped  with  a  primary  and 
secondary  seal,  the  owner  or  operator 
could  conduct  an  internal  inspection 
every  5  years  rather  than  perform  the 
annual  inspections.  Any  major  defects 
such  as  roof  sinking  or  primary  seal 
detachment  as  viewed  through  the  roof 
hatches  would  be  required  to  be 
repaired  within  30  days  or  the  storage 


vessel  would  have  to  be  emptied.  If 
repair  or  emptying  within  30  days  is  not 
possible,  the  owner  or  operator  could 
request  an  extension  of  up  to  30 
additional  days. 

The  proposed  standard  would  also 
require  that,  for  external  floating  roof 
tanks,  the  primary  seal  and  secondary 
seal  gaps  be  measured  initially  and  at 
least  once  every  5  years  for  the  primary 
seal  and  at  least  once  annually  for  the 
secondary  seal. 

Approach  B.  Incidence-Based  Approach 

The  proposed  standard  would  be  the 
same  as  that  described  under  the 
preceding  discussion  of  Approach  A. 

Approach  C.  1  X  10"*  or  Less  Maximum 
Individual  Risk  Approach 

The  proposed  standard  would  be  the 
same  as  that  described  under  the 
preceding  discussion  of  Approach  A. 

Approach  D.  1  X  10*  or  Less  Maximum 
Individual  Risk  Approach 

The  proposed  standard  would  limit 
total  combined  emissions  from  all 
benzene  storage  vessels  at  a  plant  to 
0.47  kg/day.  To  determine  compliance, 
the  owner  or  operator  would  calculate 
emissions  from  each  vessel  and  add 
these  to  estimate  total  facility  emissions. 
One  calculation  method  EPA  would 
approve  is  use  of  the  equations  and 
procedures  in  the  EPA  document 
"Compilation  of  Air  Pollutant  Emission 
Factors",  Volume  I,  September  1985, 
EPA  Publication  No.  AP-42.  Other 
methods  of  demonstrating  compliance 
could  also  be  used  after  approval  bv 
EPA. 

Standards  for  Equipment  Leaks 

Approach  A.  Case-by-Case  Approach 

No  new  standard  is  proposed  for 
control  of  benzene  equipment  leaks.  The 
standard  in  40  CFR  Part  61.  Subpart  J, 
which  was  promulgated  on  June  6, 1984, 
would  remain  in  effect  without  revision. 
The  standard  applies  to  equipment 
components  such  as  valves,  pumps, 
compressors,  pressure  relief  devices, 
open-ended  valves  or  lines,  sample 
connection  systems,  and  product 
accumulator  vessels.  Equipment  that 
contains  or  contacts  a  fluid  (liquid  or 
gas)  that  is  at  least  10  percent  benzene 
is  required  to  follow  specific  control 
procedures.  Generally,  for  each  type  of 
equipment.  Subpart  J  includes 
equipment  specifications  and/or 
schedules  and  procedures  for  monitoring 
and  repair  of  leaks. 

Approach  B.  Incidence-Based  Approach 

No  new  standard  is  proposed  for 
benzene  equipment  leaks.  The  current 


standard  in  40  CFR  Part  61.  Subpart ). 
which  is  summarized  in  the  discussion 
of  Approach  A,  would  remain  in  effect 
without  revision. 

Approach  C.  1  x  10"^  or  Less  Maximum 
Individual  Risk  Approach 

The  proposed  standard  would  require 
that  each  facility  with  equipment  subject 
to  Subpart  J  meet  a  total  facility 
emission  limit  of  14  kg/day  for  the 
combined  emissions  from  all  equipment 
components  located  at  the  facility.  In 
addition,  the  proposed  standard  would 
include  the  current  requirements  in 
Subpart  J  (i.e.,  those  promulgated  on 
June  6, 1984).  Compliance  with  the 
emission  limit  could  be  determined 
through  the  procedures  established  in 
the  "Protocols  for  Generating  Unit- 
Specific  Estimates  for  Equipment  Leaks 
of  VOC  and  VHAP— Draft"  or  through 
design  specifications  (i.e..  leakless 
equipment). 

Approach  D.  1  X  10"*  or  Less  Maximum 
Individual  Risk  Approach 

The  proposed  standard  would  limit 
emissions  from  all  equipment 
components  at  any  facility  with 
equipment  in  benzene  service  to  0.14  kg/ 
day.  The  proposed  standard  does  not 
retain  the  exemption  for  facilities 
producing  or  using  less  than  1.000  Mg/yr 
that  is  currently  in  Subpart  J  (as 
promulgated  on  June  6. 1984).  The 
exemption  is  not  appropriate  under  this 
approach  because  uncontrolled 
emissions  from  many  facilities  using  less 
than  1.000  Mg/yr  would  exceed  the  0.14 
kg/day  emission  limit.  The  current 
Subpart  J  provisions  would  not  be 
required,  because  this  would  be 
unnecessary  since  plants  would  have  to 
use  even  more  stringent  controls  to 
comply  with  the  emission  limit. 

Standards  for  Coke  By-Product 
Recovery  Plants 

Approach  A.  Case-by-Case  Approach 

There  are  two  major  differences 
between  the  standard  proposed  under 
Approach  A  and  the  1984  proposal.  A 
design  standard  requiring  a  90-percent 
emission  reduction  was  proposed  in 
1984  for  storage  tanks  containing  light 
oil,  benzene,  excess  ammonia-liquor,  or 
BTX  mixtures.  The  Approach  A 
proposal  would  not  require  that  these 
sources  be  controlled.  Also,  the 
standard  proposed  for  naphthalene 
processing  under  this  approach  would 
differ  from  the  1984  proposal  by 
requiring  zero  emissions  from  the  final 
cooler  and  associated  cooling  tower  at 
furnace  plants,  as  well  as  from 
naphthalene  processing.  The  proposed 
standard  for  naphthalene  processing  at 
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foundry  plants  is  not  different  from  the 
1984  proposal. 

Under  Approach  A.  an  equipment 
standard  would  be  established  for  the 
control  of  emissions  from  each  tar 
decanter,  tar-intercepting  sump,  tar 
dewatering  tank,  light-oil  condenser, 
light-oil  decanter,  wash-oil  decanter, 
and  wash-oil  circulation  tank.  The  rule 
that  would  be  proposed  under  Approach 
A  would  be  identical  to  that  proposed 
for  these  sources  in  1984.  Each  of  these 
sources  would  be  required  to  be  totally 
enclosed  with  emissions  ducted  to  the 
gas  collection  system,  gas  distribution 
system,  or  other  enclosed  point  in  the 
by-product  recovery  process.  Unless 
otherwise  specified,  pressure  reiief 
devices,  vacuum  relief  devices,  access 
hatches,  and  sampling  ports  would  be 
the  only  openings  allowed  on  each 
source.  Access  hatches  and  sampling 
ports  would  have  to  be  equipped  with  a 
gasketed  cover. 

The  standard  under  Approach  A  could 
be  achieved  with  a  gas-blanketing 
system.  A  gas-blanketing  system  is  a 
closed  system  operated  at  positive 
pressure  and  is  generally  composed  of 
piping,  connections,  and  flow-inducing 
devices  (if  necessary)  that  transport 
emissions  from  the  enclosed  source 
back  to  the  coke-oven  battery  gas 
holder,  the  collecting  main,  or  another 
point  in  the  by-product  recovery 
process.  Dirty  or  clean  coke  oven  gas, 
nitrogen,  or  natural  gas  are  examples  of 
gases  that  may  be  used  as  the  gas 
blanket. 

To  ensure  proper  operation  and 
maintenance  of  the  control  equipment, 
the  proposed  standard  would  require  a 
semiannual  inspection  of  the 
connections  and  seals  on  each  gas- 
blanketing  system  for  leaks,  using  EPA 
method  21  test  for  no  detectable 
emissions  (40  CFR  Part  60.  Appendix  A). 
Monitoring  also  would  be  required  at 
any  other  time  after  the  control  system 
is  repressurized  following  removal  of  the 
cover  or  opening  of  the  access  hatch.  An 
organic  chemical  concentration  would 
indicate  the  presence  of  a  leak.  The 
standard  also  would  require  a 
semiannual  visual  inspection  of  each 
source  and  the  piping  of  the  control 
system  for  visible  defects  such  as  gaps 
or  tears.  A  first  attempt  at  repair  of  each 
leak  or  visible  defect  would  be  required 
within  5  days  of  detection,  with  repair 
within  15  days.  The  owner  or  operator 
would  be  required  to  record  the  results 
of  the  inspections  for  each  source  and  to 
include  the  results  in  a  semiannual 
report.  The  revised  proposed  regulation 
under  Approach  A  also  would  require 
an  annual  maintenance  inspection  for 
abnormalities  such  as  pluggages, 


sticking  valves,  and  clogged  or 
improperly  operating  conidensate  traps. 
A  first  attempt  at  repair  would  be 
required  within  5  days,  with  any 
necessary  repairs  made  within  15  days 
of  the  inspection. 

An  equipment  standard  would  be 
proposed  to  require  that  the  surface  area 
of  each  light-oil  sump  be  completely 
enclosed.  This  proposed  standard  would 
be  based  on  the  use  of  a  tightly  fitting 
permanent  or  removable  cover,  with  a 
gasket  on  the  rim  of  the  cover.  The 
standard  would  allow  the  use  of  an 
access  hatdi  and  a  vent  in  the  sump 
cover.  However,  any  access  hatch 
would  need  to  be  equipped  with  a 
gasket  and  with  a  cover  or  lid,  and  any 
vent  would  need  to  be  equipped  with  a 
water  leg  seal,  pressure  relief  device,  or 
vacuum  relief  device.  Semiannual 
inspections  of  the  gaskets  and  seals  for 
detectable  emissions  would  be  required; 
monitoring  also  would  be  required  at 
any  other  time  the  seal  system  is 
disturbed  by  removal  of  the  cover.  The 
inspection  and  monitoring  requirements 
would  be  the  same  as  previously 
described  for  gas-blanketed  sources. 
This  revised  proposed  standard  would 
not  allow  venting  of  steam  or  gases  from 
other  points  in  the  coke  by-product 
process  to  the  light-oil  sump. 

The  revised  proposed  standard  also 
would  apply  to  leaks  (i.e.,  fugitive 
emissions)  from  new  and  existing  pieces 
of  equipment  in  benzene  service, 
including  pumps,  valves,  exhausters, 
pressure  relief  devices,  sampling 
connections,  and  open-ended  lines,  all 
of  which  except  exhausters  comprise 
those  components  that  contact  or 
contain  materials  having  a  benzene 
concentration  of  at  least  10  percent  by 
weight.  Exhausters  that  contact  or 
contain  materials  having  a  benzene 
concentration  of  at  least  1  percent 
benzene  by  weight  also  are  in  benzene 
service.  The  standard  for  equipment 
leaks  would  be  identical  to  the  1984 
proposed  standard.  Because  this 
standard  is  the  same  as  requirements  in 
40  CFR  Part  61,  Subpart  V,  for 
equipment  except  exhausters,  the  coke 
by-product  rule  would  reference  Subpart 
V  where  appropriate  rather  than 
repeating  the  provisions.  Subpart  V  also 
would  be  amended  where  necessary  for 
clarification  of  the  cross  referencing. 
The  specific  requirements  for  exhausters 
are  summarized  in  detail  below,  because 
they  are  not  in  Subpart  V. 

The  revised  proposed  standard  would 
require  that  all  exhausters  in  benzene 
service  be  monitored  quarterly  for  the 
detection  of  leaks.  If  an  organic 
chemical  concentration  at  or  above 
10,000  ppm  were  detected,  as  measured 


by  Method  21.  the  revised  proposed 
standard  would  require  a  first  attempt  at 
repair  within  5  days,  with  repair  of  the 
leak  within  15  days  from  the  date  the 
leak  was  detected,  except  when  repair 
would  require  a  process  unit  shutdown. 
"Repair"  means  that  the  measured 
concentration  is  below  10,000  ppm.  The 
standard  proposed  under  Approach  A 
provides  three  types  of  alternatives  to 
the  leak  detection  and  repair 
requirements  for  exhausters.  An  owner 
or  operator  could  (1)  use  "leakless" 
equipment  to  achieve  a  "no  detectable 
emission"  hmit  (i.e..  500  ppm  above  a 
background  concentration,  as  measured 
by  Method  21),  (2)  equip  the  exhauster 
with  enclosed  seal  areas  vented  to  a 
control  device  designed  and  operated  to 
achieve  a  95-percent  benzene  control 
efficiency,  or  (3)  equip  the  exhausters 
with  seals  having  a  barrier  fluid  system. 
The  proposed  regulation  includes 
specific  requirements  for  each  of  these 
three  alternatives  to  the  leak  detection 
and  repair  requirements. 

For  foundry  coke  by-product  plants, 
the  revised  proposed  standard  under 
Approach  A  would  allow  no  emissions 
from  the  processing  of  naphthalene 
separated  from  the  final  cooler  wafer.  A 
foundry  coke  by-product  plant  would  be 
defined  as  a  coke  by-product  recovery 
plant  connected  to  the  coke  batteries 
whose  annual  coke  production  is  at 
least  75  percent  foundry  coke.  "Foundry 
coke"  means  coke  that  is  produced  from 
raw  materials  with  less  than  26  percent 
volatile  material  by  weight  and  that  is 
subject  to  a  coking  period  of  24  hours  or 
more.  This  emission  limit  could  be 
achieved  by  a  process  modification 
involving  the  absorption  of  naphthalene 
in  tar,  wash  oil,  or  an  alternative 
medium  (other  than  water).  For 
example,  a  mixer-settler  could  be  added 
to  the  final  cooler,  or  a  direct- water  final 
cooler  could  be  replaced  by  a  tar-bottom 
or  wash-oil  final  cooler  system  or 
another  design  that  allows  no  emissions 
from  naphthalene  processing.  If  a  mixer- 
settler  were  used  to  remove  naphthalene 
from  the  final  cooler  water,  the  mixer- 
settler  must  be  gas  blanketed  and  would 
be  subject  to  the  same  provisions  as 
other  gas-blanketed  sources. 

For  furnace  coke  by-product  plants, 
the  revised  proposed  standard  under 
Approach  A  for  naphthalene-processing 
operations,  final  coolers,  and  the 
associated  cooling  towers  would  require 
zero  emissions  from  the  final  cooler  and 
cooling  tower,  as  well  as  from 
naphthalene  processing.  It  would  be 
based  on  the  use  of  a  wash-oil  final 
cooler,  however,  other  final  cooler 
designs  that  achieve  zero  emission 
limits  could  be  used. 
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Compliance  with  the  revised  proposed 
standard  under  Approach  A  would  be 
assessed  through  plant  inspections  and 
the  review  of  records  and  reports  that 
document  implementation  of  the 
requirements.  On  a  semiannual  basis, 
the  owner  or  operator  would  be  required 
to  report  the  number  of  leaks  detected 
and  the  number  of  leaks  not  repaired 
during  the  6-month  period.  The  owner  or 
operator  also  would  be  required  to 
submit  a  signed  statement  in  each 
semiannual  report,  indicating  whether 
provisions  of  the  standard  have  been 
met  for  the  6-month  period. 

Approach  B.  Incidence-Based  Approach 

The  proposed  standard  would  be  the 
same  as  that  described  under  the 
preceding  discussion  of  Approach  A. 

Approach  C.  1  x  10"*  or  Less  Maximum 
Individual  Risk  Approach 

The  proposed  standard  would  require 
that  total  benzene  emissions  from  all 
emission  points  listed  in  Table  X-2  not 
exceed  34  kg/day.  In  addition,  the 
owner  or  operator  would  be  required  to 
meet  the  standards  discussed  above  for 
Approach  A.  To  determine  compliance 
with  the  emission  limit,  the  plant  owner 
or  operator  may  calculate  emissions 
from  all  affected  sources  based  on  the 
emission  factors  for  each  unit  and 
submit  these  calculations  with  the  initial 
source  report.  The  benzene  emission 
factors  for  furnace  and  foundry  plants. 
as  revised  based  on  public  comments 
from  the  1984  proposal,  are  included  in 
the  regulation  for  this  approach  and  in 
the  Revised  Proposal  BID.  Alternatively, 
the  owner  or  operator  could  choose  to 
perform  emission  tests  to  estimate 
emissions  using  methods  and 
procedures  subject  to  approval  by  the 
Administrator.  However,  because  EPA 
has  not  developed  and  promulgated  a 
test  method  for  determining  benzene 
emissions  from  process  vessels  and  area 
sources,  the  owner  or  operator  would 
need  to  provide  an  appropriate  method 
for  review  and  approval  by  EPA.  For 
equipment  leaks,  established  procedures 
can  be  found  in  "Protocols  for 
Generating  Unit-Specific  Estimates  for 
Equipment  Leaks  of  VOC  and  VHAP— 
Draft". 

Approach  D.  1  x  10  *  or  Less  Maximum 
Individual  Risk  Approach 

The  proposed  standard  would  require 
that  total  benzene  emissions  from  all 
emission  points  listed  in  Table  X-2  not 
exceed  0.34  kg/day.  To  demonstrate 
compliance  with  the  emission  limit,  the 
plant  owner  or  operator  would  use  the 
methods  described  above  for  Approach 


XIII.  Format  of  Alternative  Standards 

Section  112  of  the  CAA  requires  an 
emission  standard  whenever  it  is 
feasible.  Section  112(e)(1)  states  that  "if 
in  the  judgment  of  the  Administrator,  it 
is  not  feasible  to  prescribe  or  enforce  an 
emission  standard  for  control  of  a 
hazardous  air  pollutant  or  pollutants,  he 
may  instead  promulgate  a  design, 
equipment,  work  practice,  or  operational 
standard,  or  combination 
thereof  '  '   *".  The  term  "not  feasible" 
is  applicable  if  the  emissions  cannot  be 
captured  and  vented  through  a  vent  or 
stack  designed  for  that  purpose,  or  if  the 
application  of  a  measurement 
methodology  is  not  practicable  because 
of  technological  or  economic  limitations. 
This  section  presents  the  rationale  for 
the  selected  formats  for  the  standards 
being  proposed  under  the  four 
alternative  policy  approaches. 

Ethylbenzene/Styrene  Process  Vents 

Approach  D.  1  x  10'*  or  Less  Maximum 
Individual  Risk  Approach 

The  proposed  standard  is  expressed 
as  a  limit  on  the  mass  of  benzene 
emitted  per  day  to  ensure  that  no  faclity 
has  risks  exceeding  1  x  10"*  Because 
EB/S  process  vents  vary  widely  in 
concentration  and  flowrates,  if  is  not 
possible  to  ensure  that  any  specific 
concentration  or  emission  reduction 
would  achieve  the  target  risk.  Therefore, 
a  limit  was  placed  on  the  total  mass 
emitted  on  a  daily  basis. 

Benzene  Storage  Vessels 

Approach  A.  Case-by-Case  Approach 

The  standard  being  proposed  under 
Approach  A  is  based  on  design, 
equipment  and  operational  requirements 
due  to  the  infeasibility  of  measuring 
emissions  in  this  case.  Internal  and 
external  floating  roof  storage  vessels, 
both  before  and  after  the  identified 
controls  are  installed,  do  not  typically 
have  a  conveyance  system  designed  to 
capture  the  emissions  or  a  stack  or  vent 
through  which  the  emissions  pass  to  the 
atmosphere. 

Equipping  each  storage  vessel  with  a 
capture  and  stack  system  would  require 
that  the  vessel  vents  be  sealed  and  that 
the  emissions  be  transported  to  a 
measurement  system.  In  most  cases,  the 
closure  of  the  vessel  vents  would 
require  the  vessel  to  be  blanketed  with 
inert  gas  to  prevent  the  creation  of 
explosive  or  flammable  mixtures  in  the 
vessel  or  measurement  system.  This 
would  certainly  be  economically 
impracticable,  especially  considering 
that  the  sole  purpose  of  the  system 
would  be  for  emission  testing.  For  this 
reason  the  Administrator  concluded  that 


requiring  emission  testing  to  measure 
emissions  and  demonstrate  compliance 
with  an  emission  standard  is  not 
feasible  for  internal  floating-roof  storage 
vessels. 

External  floating-roof  storage  vessels 
are  open  to  the  atmosphere  in  that  they 
have  no  fixed  roof.  Because  of  this,  it  is 
technologically  impossible  to  equip 
these  vessels  with  a  closed  vent  system. 
It  is  possible  to  equip  these  vessels  with 
fixed  roofs,  in  which  case  they  become 
internal  floating-roof  vessels.  The 
argument  against  an  emission  standard 
for  internal  floating-roof  vessels 
presented  in  the  previous  paragraph 
would  then  hold  for  them.  Therefore,  the 
Administrator  has  concluded  that 
requiring  emission  testing  to  measure 
emissions  and  demonstrate  compliance 
with  an  emission  standard  for  external 
floating-roof  vessels  is  infeasible. 

The  possibility  of  establishing  a 
"design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof  was  then  examined.  Types  of 
equipment  available  to  limit  emissions 
from  fixed  roof  benzene  storage  vessels 
are  an  internal  floating-roof  with  a 
liquid-mounted  primary  seal,  or  a 
secondary  seal  and  controlled  fittings. 
Equipment  available  for  external 
floating  roof  tanks  include  continuous 
secondary  seals.  Equipment  standards 
can  be  specified  to  require  installation 
of  these  types  of  controls.  Operational 
and  work  practice  requirements,  which 
consist  of  inspection  and  repair 
requirements,  are  necessary  to  ensure 
the  continued  integrity  of  the  control 
equipment.  Therefore,  the  Administrator 
concluded  that  the  format  of  the 
standard  for  benzene  storage  vessels 
should  include  a  combination  of  design, 
equipment,  work  practice,  and 
operational  standards. 

Another  control  option  allowed  under 
the  standards  is  a  vapor  control  system 
consisting  of  two  distinct  parts:  (1)  A 
closed  vent  system  and  (2)  a  control 
device.  The  closed  vent  system  collects 
benzene  vapors  that  have  been  vented 
from  the  storage  vessel  and  transfers 
them  to  a  control  device  that  then 
processes  the  benzene  vapors  by  either 
recovering  them  as  product,  or  disposing 
of  them.  After  reviewing  analyses  of 
vapor  control  systems  performed  during 
the  development  of  the  previous  NSPS 
for  VOL  storage  vessels  and  the 
NESHAP  for  equipment  leaks  (40  CFR 
Part  61,  Subpart  V)  which  have 
provisions  for  closed  vent  systems  and 
control  devices,  the  Administrator 
concluded  that  the  format  of  the 
standard  for  storage  vessels  equipped 
with  closed  vent  systems  and  control 
devices  should  also  include  a 
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combination  of  design,  equipment,  work 
practice  and  operational  standards. 

Approach  B.  Incidence-Based  Approach 

The  same  standard  is  being  proposed 
under  Approach  B  as  under  Approach 
A.  Therefore,  the  same  format  was 
selected  for  the  reasons  described  under 
Approach  A. 

Approach  C.  1  x  10*  or  Less  Maximum 
Individual  Risk  Approach 

The  same  standard  is  being  proposed 
under  Approach  C  as  under  Approach 
A.  Therefore,  the  format  was  selected 
for  the  same  reasons. 

Approach  D.  1  x  10*  or  Less  Maximum 
Individual  Risk  Approach 

For  the  development  of  this  standard, 
EPA  considered  establishing  additional 
equipment  and  design  requirements. 
Because  the  identified  controls  (in 
Option  1  of  Table  VIlI-2)  would  not 
achieve  1  X  10"*  at  all  facilities,  it  is  not 
possible  at  this  time  to  use  this  format  to 
specify  the  required  control  level. 
Therefore,  a  hmit  was  placed  on  the 
total  benzene  emissions  from  all  storage 
vessels  at  a  facility. 

Equipment  Leaks 

Approach  C.1  X  10"*  or  Less  Maximum 
Individual  Risk  Approach 

For  the  development  of  this 
alternative  standard,  EPA  considered 
establishing  additional  equipment  and 
design  requirements.  (In  selecting  the 
format  for  the  current  Subpart ),  EPA 
had  previously  determined  that  mass, 
concentration,  or  percent  reduction 
formats  were  not  feasible  or 
practicable.)  Because  the  additional 
controls  available  would  not  achieve  1 
X  10"*  at  all  facilities,  it  was  not 
possible  to  use  an  equipment  and  design 
format  to  specify  the  required  control. 
Therefore,  the  format  selected  was  a 
daily  mass  emission  limit  that  would  not 
exceed  1  X  10"*  risk.  This  emission  limit 
may  be  achieved  through  design  of  the 
facility  to  minimize  the  number  of 
components  as  well  as  through  use  of 
leakless  equipment.  Additionally,  the 
standards  retain  requirements  of 
Subpart  J  (as  promulgated  on  June  6. 
1984),  which  are  expressed  as 
equipment,  design,  and  work  practice 
standards  because  some  small  facilities 
may  be  able  to  reduce  emissions  to 
below  the  14  kg/day  emission  Hmit  by 
compUance  with  these  provisions. 

Approach  D.  1  x  10"*  or  Less  Maximum 
Individual  Risk  Approach 

A  limit  on  the  mass  of  emissions  per 
day  was  chosen  for  this  standard  for  the 
same  reasons  described  under  Approach 
C. 


Coke  By-Product  Recovery  Plants 
Approach  A.  Case-by-Case  Approach 

As  described  in  detail  for  earb- 
emission  source  in  the  ]une  6, 1984. 
proposal,  pollutants  are  noiemitted 
through  a  conveyance  or  are  not 
practicable  to  measure  for  many  of  the 
sources  in  coke  by-product  plants. 
Therefore,  the  proposed  standard  under 
Approach  A  is  a  combination  of 
emission  limits,  equipment,  work 
practice,  and  operational  requirements, 
depending  on  the  source  to  be 
controlled. 

Approach  B.  Incidence-Based  Approach 

The  same  standard  is  being  proposed 
under  Approaches  A  and  B.  Therefore, 
the  format  was  selected  for  the  same 
reasons. 

Approach  C.  1  x  10"  *  or  Less  Maximum 
Individual  Risk  Approach 

The  emission  rate  corresponding  to 
the  1  X  10" 'target  is  34  kg/day  from  all 
emission  points  listed  in  Table  X-2. 
Since  EPA  has  not  identified  any  control 
equipment  or  procedures  that  would 
achieve  this  emission  level  at  all 
facilities,  it  was  not  possible  to  specify 
the  standard  solely  in  terms  of  emission 
standards  for  particular  equipment, 
work  practice,  and  operational 
requirements  depending  on  the  source  to 
be  controlled.  Therefore,  a  limit  was 
placed  on  total  daily  benzene  emissions 
from  all  affected  sources  in  coke  by- 
product recovery  plants.  In  addition, 
since  some  facilities  could  comply  with 
the  34  kg/day  standard  using  less  than 
the  provisions  of  the  proposed  standard 
under  Approach  A.  the  standard  also 
specifies  minimum  control  requirements 
(i.e.,  the  requirement  of  Approach  A)  in 
terms  of  equipment,  design,  work 
practices,  and  emission  limits  on 
particular  sources. 

Approach  D.  1  X  10"*  or  Less  Maximum 
Individual  Risk  Approach 

A  limit  on  the  mass  of  emissions 
released  per  day  from  the  total  of  all 
emission  points  listed  in  Table  X-2  was 
chosen  for  this  standard  for  the  same 
reasons  described  under  Approach  C. 

XIV.  Paperwork  Reduction  Act 

The  information  collection  provisions 
associated  with  the  proposed  rules  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  (PRA)  of  1980.  44  U.S.C.  3501  et  seq. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  726  Jackson  Place,  NW., 
Washington,  DC,  205^,  marked 


"Attention:  Desk  Officer  for  EPA",  as 
well  as  to  EPA.  Please  note  on  the 
comments  that  they  apply  to  ICR 
Number  1080.  The  final  rules  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

During  the  first  3  years  that  the 
proposed  standards  would  be  in  effect, 
the  public  reporting  burden  for 
collection  of  information,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information  is  estimated  to  be: 

(1)  4.184  averaged  annual  hours  with 
an  average  of  322  hours/yr  per 
respondent  for  EB/S  plants'  process 
vents  under  Approach  D; 

(2)  2,134  averaged  annual  hours  with 
an  average  of  17  hours/yr  per 
respondent  for  plants  with  benzene 
storage  vessels  under  Approaches  A,  B, 
andC; 

(3)  126  averaged  annual  hours  with  an 
average  of  1  hour/yr  per  respondent  for 
plants  with  benzene  storage  vessels 
under  Approach  D: 

(4)  1,383  averaged  annual  hours  with 
an  average  of  11  hours/yr  per 
respondent  for  plants  with  equipment  in 
benzene  service  (equipment  leaks) 
under  Approach  C; 

(5)  129  averaged  annual  hours  with  an 
average  of  1  hour/yr  per  respondent  for 
plants  with  equipment  in  benzene 
service  (equipment  leaks)  under 
Approach  D: 

(6)  7.112  averaged  annual  hours  with 
an  average  of  161  hours/yr  per 
respondent  for  coke  by-product  recovery 
plants  under  Approaches  A,  B.  and  C 
each;  and 

(7)  44  averaged  annual  hours  with  an 
average  of  1  hour/yr  per  respondent  for 
coke  by-product  recovery  plants  under 
Approach  D.  Send  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  Chief,  Information  Policy 
Branch,  PM-223.  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

There  are  no  recordkeeping  and 
reporting  requirements  for  EB/S  process 
vents  under  Approaches  A,  B,  and  C. 
Also,  for  equipment  leaks  under 
Approaches  A  and  B,  the  Agency 
proposes  no  change  in  the  regulation, 
therefore,  there  would  be  no  additional 
recordkeeping  and  reporting  burden. 
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XV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.]  requires  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  "entities."  If  a 
preliminary  analysts  indicates  that  a 
proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then  a 
regulatory  flexibility  analysis  must  be 
prepared. 

Present  RFA  guidelines  indicate  that 
an  economic  impact  should  be 
considered  significant  if  it  meets  one  of 
the  following  criteria: 

(1)  Compliance  increases  annual 
production  costs  by  more  than  5  percent; 

(2)  Compliance  costs  as  a  percentage 
of  sales  for  small  entities  are  at  least  10 
percent  more  than  compliance  costs  as  a 
percentage  of  sales  for  large  entities; 

(3)  Capital  costs  of  compliance 
represent  a  "significant"  portion  of 
capital  available  to  small  entities, 
considering  internal  cash  flow  plus 
external  financial  capabilities;  and 

(4)  Regulatory  requirements  are  likely 
to  result  in  closures  of  small  entities. 

For  EB/S  process  vents,  no  small 
business  woukl  be  subject  to  any 
proposed  EB/S  standard.  For  benzene 
storeige  vessels  and  equipment  leaks, 
very  few  businesses  would  be 
considered  small  businesses.  According 
to  Small  Business  Administration 
guideUnes,  a  small  business  that 
manufacturers  cyclic  crudes  and  cyclic 
intermediates,  pharmaceuticals,  and 
many  other  chemicals  is  one  that  has 
750  employees  or  fewer.  Very  few  of  the 
businesses  in  the  existing  iadustry 
employ  fewer  than  750  people.  Even  if 
benzene  storage  facilities  owned  by 
small  businesses  do  become  subiect  to  a 
standard  under  Approaches  A.  B.  or  C, 
none  will  be  adversely  affected.  In  the 
economic  analysis  for  this  standard,  the 
price  increase  and  profitability  impacts 
were  estimated  for  small  as  well  as  for 
larger  facilities.  The  impacts  for  the 
small  benzene  storage  facilities  were 
very  small  (about  $800/year).  For 
benzene  storage  vessels  under 
Approach  D  and  for  benzene  equipment 
leaks  under  Approaches  C  and  D,  small 
businesses  will  not  be  more  adversely 
affected  than  larger  businesses. 

For  coke  by-product  recovery  plants. 
the  EPA  has  determined  under  the  Small 
Business  Administration  guidelines  that 
any  coke  Hnn  that  employs  fewer  than 
1,000  workers  is  a  small  business.  &x 
foundry  coke  Firms  were  identified  as 
being  small.  For  the  standard  proposed 
under  Approaches  A.  B.  and  C,  the 
economic  analysis  estimates  that  one 
plant  may  exceed  criterion  (2)  above. 
However,  these  standards  are  not 


subject  to  the  RFA  because  there  is  not 
a  substantial  number  (i.e..  20  percent  of 
the  small  businesses)  that  would  be 
adversely  affected.  For  standards 
proposed  under  Approach  D.  the 
impacts  are  not  expected  to  be  more 
adverse  for  small  businesses  than  for 
large  businesses. 

XVI.  Public  Hearing 

A  public  hearing  will  be  held  to 
discuss  the  proposed  actions,  in 
accordance  with  sections  112(b)(1)(B) 
and  307(d)(5)  of  die  CAA.  Persons 
wishing  to  make  oral  presentaticHis 
should  contact  EPA  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  10  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  of  the  hearing.  Written  statements 
should  be  addressed  to  the  Central 
Docket  Section  address  given  in  the 
ADDRESSES  section  of  this  preamble  and 
should  refer  to  Dod(et  No.  A-79-16  for 
coke  by-product  recovery  plants.  Docket 
No.  A-7&-27  for  benzene  equipment 
leaks.  Docket  No.  OAQPS  79-3  (Part  U) 
for  maleic  anhydride  process  vents, 
Docket  No.  A-79-49  for  EB/S  process 
vents,  and  Docket  No.  A-80-14  for 
benzene  storage  vessels. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspectiwi  and  copying  during 
normal  working  hours  at  the  EPA's 
Central  Docket  Section  in  Washington, 
DC  (see  ADDRKSES  secticm  of  this 
preamble). 

XVn.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  othemvise  considered  l}y 
EPA  in  the  development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  participate  effectively 
in  the  rulemaking  process  and  {2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials  (secbon  307idK7)(A))). 

XVIII.  MtsceDaneons 

As  prescribed  by  section  112  of  the 
CAA,  as  amended,  establishment  of 
today's  proposed  national  enaissions 
standards  was  preceded  by  the 
Administrator's  listing  of  benzene  as  a 
hazardous  air  pollutant  on  June  8, 1977 
(42  FR  29332). 

The  fmal  regulations  will  be  reviewed 
5  years  from  the  dates  of  their 
promulgation.  This  review  will  include 
an  assessment  of  such  factors  as  tlie 
need  for  integraticxi  with  other 
programs,  the  existence  of  alternative 


methods,  enforceability,  improvements 
in  emission  control  technology  and 
health  data,  and  reporting  requirements. 

In  accordance  with  section  117  of  the 
Act.  publication  of  these  actions  on 
benzene  was  preceded  by  consultation 
with  appropriate  advisory  conunittees, 
independent  experts,  and  Federal 
departments  and  agencies  to  the 
maximum  extent  practical. 

Under  Executive  Order  12291.  EPA  is 
required  to  judge  whether  this  regulation 
is  a  "major  rule"  and  therefore  subject 
to  certain  requirements  of  the  Order. 
The  EPA  has  determined  that  the 
regulations  proposed  for  benzene 
storage  vessels  under  Approaches  A.  B. 
and  C  and  for  coke  by-product  recovery 
plants  under  Approaches  A  and  B  %vill 
result  in  none  of  the  adverse  economic 
effects  set  forth  in  section  1  of  the  Order 
as  grounds  for  finding  a  regulation  to  be 
a  "major  rule."  These  regulations  are  not 
major  because:  (1)  Nationwide  annual 
compliance  costs  are  not  as  great  as  the 
threshold  of  $100  million;  (2)  the 
regulations  do  not  significantly  increase 
prices  or  production  costs:  and  (3)  the 
regulations  do  not  cause  significant. 
adverse  effects  on  domestic  competition, 
employment,  investment,  productivity, 
innovation,  or  competition  in  foreign 
markets. 

llie  regulations  proposed  under 
Approach  C  for  benzene  equipment 
leaks  and  coke  by-product  recovery 
plants  and  under  Approach  D  for  EB/S 
process  vents,  benzene  storage  vessels, 
equipment  leaks  and  coke  by-product 
plants  may  be  determined  to  be  a 
"major  rule"  under  Executive  Order 
12291.  The  regulations  could  cause 
significant  adverse  effects  on  domestic 
competition,  employment,  investment, 
productivity,  innovation,  or  competition 
in  foreign  markets.  As  provided  by 
section  8  of  the  Order,  the  Agency  has 
not  conducted  a  regulatory  impact 
analysis  (RIA)  of  these  proposed 
regulations  because  of  the  time 
constraint  of  the  judicially-ordered 
schedule. 

All  of  the  proposed  regulations 
presented  in  this  notice  were  submitted 
to  OMB  for  review  as  required  by 
Executive  Order  12291.  Any  *vritten 
comments  from  OMB  to  EPA  and  any 
written  EPA  response  to  those 
comments  will  be  inchided  hi  the 
dockets  listed  at  the  beginning  of 
today's  notice  under  "Elockets".  These 
dockets  are  available  for  public 
inspection  at  the  EPA's  Central  Docket 
Section,  which  is  listed  in  the 
ADDRESSES  section  of  this  preamble. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b), !  hereby  certify  that  all  the  rules 
proposed  under  Approaches  A  and  B, 
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the  rules  for  benzene  storage  vessels 
and  coke  by-product  recovery  plants 
proposed  under  Approach  C.  and  the 
rules  for  EB/S  process  vents  proposed 
under  Approach  D.  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  I  also  hereby  certify  that  the 
rules  proposed  under  Approach  C  for 
benzene  equipment  leaks  and  under 
Approach  D  for  benzene  storage  vessels, 
equipment  leaks,  and  coke  by-product 
recovery  plants  will  not  have  a  more 
adverse  economic  impact  on  small 
entities  than  on  large  entities. 

List  of  Subjects  in  40  CFR  Part  61 

Asbestos,  Benzene,  Berj'llium,  Coke 
oven  emissions.  Hazardous  substances. 
Incorporation  by  reference.  Inorganic 
arsenic.  Inter-governmental  relations. 
Mercury.  Radionuclides,  Reporting  and 
recordkeeping  requirements.  Vinyl 
chloride.  Volatile  hazardous  air 
pollutants. 

Date:  July  20. 1988. 
Lee  M.  Thomas, 
Administrator. 

It  is  proposed  to  apiend  Title  40, 
Chapter  I,  Part  61  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  61— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 

1.  The  authority  for  40  CFR  Part  61 
continues  to  read  as  follows: 

Authority:  Sections  112, 114.  301(a)  of  the 
Clean  Air  Act  (CAA).  as  amended  (W  U.S.C. 
7412.  7414T  7601(8)). 

2.  Under  i4/)prooc/i  Cas  described  in 
the  preamble.  Subpart  J  would  be 
revised  to  read  as  follows: 

Subpart  J— National  Emission  Standard  for 
Equipment  Lealts  (Rigttive  Emission 
Sources)  of  Benzene 

Sec 

61.110  Applicability  and  designation  of 
sources. 

61.111  Definitions. 
Standards. 

Monitoring  and  compliance. 
Recordkeeping  requirements. 
Reporting  requirements. 
Delegation  of  authority. 


61.112 
61.113 
61.114 
61.115 
61.116 


Subpart  J— National  Emission 
Standard  for  Equipment  L«alcs 
(Fugitive  Emission  Sources)  of        > 
Benzene 

§61.110    AppHcabiUty  and  designation  of 
sotjrces. 

(a)  The  provisions  of  this  subpart 
apply  to  each  of  the  following  sources 
that  are  intended  to  operate  in  benzene 
service:  Pumps,  compressors,  pressure 
relief  devices,  sampling  connections. 


systems,  open-ended  valves  or  lines, 
valves,  flanges  and  other  connectors, 
product  accumulator  vessels,  and 
control  devices  or  systems  required  by 
this  subpart. 

(b)  The  provisions  of  this  subpart  do 
not  apply  to  sources  located  in  coke  by- 
product plants. 

(c)(1)  If  an  owner  or  operator  applies 
for  one  of  the  exemptions  in  this 
paragraph,  then  the  owner  or  operator 
shall  maintain  records  as  required  in 
§  61.114. 

(2)  Any  equipment  in  benzene  ser\'ice 
that  is  located  at  a  plant  site  designed  to 
produce  or  use  less  than  1.000 
megagrams  of  benzene  per  year  is 
exempt  from  the  requirements  of 

§  61.112. 

(3)  Any  process  unit  (defined  in 
§  61.241)  that  has  no  equipment  in 
benzene  service  is  exempt  from  the 
requirements  of  §  61.112. 

(d)  While  the  provisions  of  this 
subpart  are  effective,  a  source  to  which 
this  subpart  applies  that  is  also  subject 
to  the  provisions  of  40  CFR  Part  60  only 
will  be  required  to  comply  with  the 
provisions  of  this  subpart. 

§61.111    Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  meaning 
given  them  in  the  Act.  in  Subpart  A  of 
Part  61,  or  in  Subpart  V  of  Part  61,  and 
the  following  terms  shall  have  the 
specific  meanings  given  them: 

"In  benzene  service"  means  that  a 
piece  of  equipment  either  contains  or 
contacts  a  fluid  (liquid  or  gas)  that  is  at 
least  10  percent  benzene  by  weight  as 
determined  according  to  the  provisions 
of  5  61.245(d).  The  provisions  of 
§  61.245(d)  also  specify  how  to 
determine  that  a  piece  of  equipment  is 
not  in  benzene  service. 

"Plant"  means  any  combination  of 
process  units  and  equipment  used  at  one 
site  in  the  production  of  benzene  as  an 
intermediate  or  final  product  or  in  the 
use  of  benzene. 

"Semiannual"  means  a  6-month 
period:  The  first  semiannual  period 
concludes  on  the  last  day  of  the  last 
month  during  the  180  days  following 
initial  startup  of  new  sources;  and  the 
first  semiannual  period  concludes  on  the 
last  day  of  the  last  full  month  during  the 
180  days  after  June  6. 1984,  for  existing 
sources. 

§61.112    Standards. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
comply  with  the  requirements  of 
Subpart  V  of  this  part. 

(b)  An  owner  or  operator  may  elect  to 
comply  with  the  requirements  of 

§  61.243-1  and  §  61.243-2. 


(c)  An  owner  or  operator  may  apply  to 
the  Administrator  for  a  determination  of 
an  alternative  means  of  emission 
limitation  that  achieves  a  reduction  in 
emissions  of  benzene  at  least  equivalent 
to  the  reduction  in  emissions  of  benzene 
achieved  by  the  controls  required  in 
paragraph  (a)  of  this  section.  In  doing  so, 
the  owner  or  operator  shall  comply  with 
requirements  of  S  61.244. 

(d)  In  addition  to  complying  with 
paragraph  (a)  of  this  section,  no  owner 
or  operator  of  a  plant  subject  to  the 
provisions  of  this  subpart  shall  cause  to 
be  discharged  to  the  atmosphere  total 
benzene  emissions  from  all  leaking 
equipment  in  the  plant  exceeding  14  kg/ 
day  (5  Mg/yr).  Leaking  equipment  shall 
include  all  equipment  in  benzene 
service. 

§61.113    Monttoring  and  compliance. 

(a)  Each  owner  or  operator  of  a  source 
subject  to  the  provisions  of  §  61.242 
shall  comply  with  the  test  methods  and 
procedures  of  §  61.245. 

(b)  Each  owner  or  operator  seeking  to 
demonstrate  compliance  with  the  annual 
limit  in  §  61.112(d)  shall  measure  or 
calculate  emissions  according  to  one  of 
the  procedures  given  in  the  document 
"Protocols  for  Generating  Unit-Specific 
Estimates  for  Equipment  Leaks  of  VOC 
and  VHAP— Draft:"  December  1987; 
EPA  Contract  No.  68-02^338.  and  apply 
the  emission  reduction  efficiency  of  the 
control  program  on  a  component  basis. 

(c)  In  lieu  of  using  the  procedures 
referred  to  in  paragraph  (b)  of  this 
section,  an  owner  or  operator  may  apply 
to  the  Administrator  for  approval  of  an 
equivalent  method  of  measuring  or 
calculating  emissions. 

(d)  Each  owner  or  operator  subject  to 
the  provisions  of  §  61.112(d)  shall  submit 
an  operating  and  maintenance  plan  to 
the  Administrator  for  approval  within  90 
days  of  the  effective  date  for  existing 
sources,  or  within  90  days  of  startup  for 
new  sources.  The  plan  shall  include  the 
following: 

(1)  A  description  of  the  control 
techniques  by  which  the  owner  or 
operator  will  comply  with  the  emission 
hmit. 

(2)  Identification  of  the  parameter(s) 
to  be  monitored  to  ensure  that  each 
control  device  is  operated  in 
conformance  with  its  design,  and  that 
the  emission  limit  is  not  exceeded. 

(3)  An  explanation  of  the  criteria  used 
in  selecting  the  monitoring  parameter(s). 

(4)  A  description  of  the  types  and 
frequencies  of  maintenance  necessary 

(5)  A  schedule  for  reporting  excess 
emissions  or  reporting  of  other 
information  demonstrating  continued 
compliance  with  §  61.112(d).  The 
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reporting  schedule  shall  be  consistent 
with  the  compliance,  monitoring,  and 
maintenance  ntethods.  and  shall  be  no 
more  frequent  than  quarierly. 

(e)  Each  owner  or  operator  shall 
conduct  operations,  monitor  the 
parameters,  and  maintain  equipment  in 
accordance  with  the  approved  operating 
plan. 

§  61.114    Recordkeeping  requirements. 

(a)  Each  owner  or  (^)erator  of  a  source 
subject  to  the  provisions  of  S  61.242 
shall  comply  with  the  recordkeeping 
requirements  of  S  61.246. 

(b)  Each  owner  or  operator  subject  to 
the  provisions  of  §  61.112(d)  shall 
maintain  at  the  plant  for  a  period  of  at 
least  2  years,  and  shall  make  available 
to  the  Administrator  upon  request,  the 
following: 

(1)  Records  of  all  data  and 
calculations  used  to  demonstrate 
compliance  with  §  61.112(d). 

(2)  Records  of  all  leaks  and  repairs  to 
equipment  in  benzene  service. 

(3)  Records  of  all  malfuctions  of  each 
air  pollution  control  device  used  in 
controlling  benzene  emissions. 

(4)  Records  of  all  maintenance  and 
repairs  to  each  air  pollution  control 
device  used  in  controUing  benzene 
emissions. 

(5)  For  each  air  pollution  control 
device  used  in  the  control  of  benzene 
emissions,  detailed  schematics  and 
records  of  design  specifications  and 
instrumentation. 

[6]  Records  of  all  relevant  data  and 
information  for  any  additional  methods 
used  to  achieve  compliance  with 
S  61.112(d)  other  than  the  use  of  air 
pollution  control  devices,  or  leak 
detection  and  repair. 

(c)  A  list  of  identification  numbers  of 
all  equipment  in  benzene  service  at  the 
plant  site  shall  be  recorded  in  a  log  that 
is  kept  in  a  readily  accessible  location. 

(d)  The  following  information  shall  be 
recorded  in  a  log  that  is  kept  in  a  readily 
accessible  location  for  use  in 
determining  exemptions  as  provided  in 

§  61.110(c)(2)  of  this  subpart: 

(1)  An  analysis  demonstrating  that  the 
plant  site  is  designed  to  produce  or  use 
less  than  1.000  Mg  of  benzene  per  year. 

(2)  Any  information  and  data  used  in 
the  analysis  described  in  paragraph  (1) 
above. 

(e)  The  following  information  for  use 
in  determining  exemptions  as  provided 
in  §  61.110(c)(3)  of  this  subpart  shall  be 
recorded  in  a  log  that  is  kept  in  a  readily 
accessible  location: 

(1)  An  analysis  demonstrating  that  a 
piece  of  equipment  is  not  in  benzene 
service. 


(2)  Any  information  and  data  used  in 
the  analysis  described  in  paragraph 
(e)(1). 

§61.115    Reporting  requirefMnls. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  §  61.112(d)  shall: 

(1)  Comply  with  the  reporting 
requirements  of  S  61.247. 

(2)  Provide  the  Administrator  30  days 
prior  notice  of  any  emission  test 
required  in  §  61.13  to  afford  the 
Administrator  the  opportunity  to  have 
an  observer  present. 

(3)  Submit  to  the  Administrator  a 
written  report  of  the  results  of  the 
emission  test  and  associated 
calculations,  as  applicable,  within  30 
days  of  conducting  the  test. 

(4)  Submit  to  the  Administrator  a 
written  report  of  excess  emissions  at  the 
frequency  established  in  the  approved 
operating  and  maintenance  plan.  For  the 
purposes  of  this  paragraph,  excess 
emissions  shall  be  considered  to  be  any 
exceedence  of  the  monitoring 
parameters  specified  in  the  approved 
operating  and  maintenance  plan 
required  by  §  61.113. 

(5)  If  a  calculational  procedure  is  used 
to  demonstrate  compliance,  a  report 
including  the  calculations  shall  be 
submitted  with  either  the  source  report 
required  in  §  61.10  for  existing  sources, 
or  the  notification  of  startup  required  in 
§  61.09  for  new  sources. 

(b)  A  report  shall  be  submitted  to  the 
Administrator  semiannully,  starting  6 
months  after  submittal  of  the  intitial 
operating  and  maintenance  plan 
required  in  §  61.113(d).  All  semiannual 
reports  shall  be  postmarked  by  the  30th 
day  following  the  end  of  the  6-month 
report  period.  This  report  includes  the 
following  information: 

(1)  Plant  identification. 

(2)  For  each  month  during  the  period, 
the  number  of  equipment  leaks  which 
occurred,  the  number  of  equipment  leaks 
for  which  repair  was  attempted,  and  the 
number  of  equipment  leaks  for  which 
repair  was  completed. 

§  61.1 16    Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  that  will  not  be 
delegated  to  States:  None. 

3.  Under  Approach  D  as  described  in 
the  preamble,  Subpart  J  would  be 
revised  to  read  as  follows: 


Subpart  J— Nationai  Emission  Standard  for 
Equipment  Leaks  (Fugitive  Emission 
Source*)  of  Deniene 

61.110  Applicability  and  designation  of 
sources. 

61.111  Definitions. 

61.112  Standards. 

61.113  Monitoring  and  compliance. 

61.114  Recordkeeping  requirements. 

61.115  Reporting  requiremerfls. 

61.116  Delegation  of  authority. 

Subpart  J— Nationai  Emission 
Standard  for  Equipment  Leaks 
(Fugitive  Emission  Sources)  of 
Benzene 

§  61.1 10    Applicability  and  designation  of 
sources. 

(a)  The  provisions  of  this  subpart 
apply  to  each  of  the  following  sources 
that  are  intended  to  operate  in  benzene 
service:  Pumps,  compressors,  pressure 
relief  devices,  sampling  cori/iections. 
systems,  open-ended  values  or  lines, 
valves,  flanges  and  other  connectors, 
product  accumulator  vessels,  and 
control  devices  or  systems  required  by 
this  subpart. 

(b)  The  provisions  of  this  subpart  do 
not  apply  to  sources  located  in  coke  by- 
product plants. 

(c)(1)  If  an  owner  or  operator  applies 
for  one  of  the  exemptions  in  this 
paragraph,  then  the  owner  or  operator 
shall  maintain  records  as  required  in 
5  61.114. 

(2)  Any  process  unit  (defined  in 
§  61.241)  that  has  no  equipment  in 
benzene  service  is  exempt  from  the 
requirements  of  5  61.112. 

(d)  While  the  provisions  of  this 
subpart  are  effective,  a  source  to  which 
this  subpart  applies  that  is  also  subject 
to  the  provisions  of  40  CFR  Part  60  only 
will  be  required  to  comply  with  the 
provisions  of  this  subpart. 

§61.111    Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  meaning 
given  them  in  the  Act,  in  Subpart  A  of 
Part  61,  or  in  Subpart  V  of  Part  61,  and 
the  following  terms  shall  have  the 
specific  meanings  given  them: 

"In  benzene  service"  means  that  a 
piece  of  equipment  either  contains  or 
contacts  a  fluid  (liquid  or  gas]  that  is  at 
least  10  percent  blenzene  by  weight  as 
determined  according  to  the  provisions 
of  §  61.245(d).  The  provisions  of 
§  61.245(d)  also  specify  how  to 
determine  that  a  piece  of  equipment  is 
not  in  benzene  service. 

"Plant"  means  any  combination  of 
process  units  and  equipment  used  at  one 
site  in  the  production  of  benzene  as  an 
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intermediate  or  Final  product  or  in  the 
use  of  benzene. 

"Semiannual"  means  a  6-month 
period:  The  first  semiannual  period 
concludes  on  the  last  day  of  the  last 
month  during  the  180  days  following 
initial  startup  of  new  sources;  and  the 
Tirst  semiannual  period  concludes  on  the 
last  day  of  the  last  full  month  during  the 
180  days  after  June  6, 1984.  for  exisitng 
sources. 

§61.112    StaiKtanto.- 

(a)  No  owner  or  operator  of  a  plant 
subject  to  this  subpart  shall  cause  to  be 
discharged  to  the  atmosphere  total 
benzene  emissions  from  all  leaking 
equipment  in  the  plant  exceeding  0.14 
kg/day  (50  kg/yr).  Leaking  equipment 
shall  include  all  equipment  in  benzene 
service. 

§  61.113    Monitoring  and  compliance. 

(a)  Each  owner  or  operator  seeking  to 
demonstrate  compliance  with  the  annual 
emission  limit  in  S  61.112(a)  shall 
measure  or  calculate  emissions 
according  to  one  of  the  producers  given 
in  the  document  "Protocols  for 
Generating  Unit-Specific  Estimates  for 
Equipment  Leaks  of  VOC  and  VHAP- 
Draft; "  December  1987;  EPA  Contract 
No.  68-02-4338.  and  apply  the  emission 
reduction  efficiency  of  the  control 
program  on  a  component  basis. 

(b)  In  lieu  of  using  the  procedures 
referred  to  in  paragraph  (a)  of  this 
section,  an  owner  or  operator  may  apply 
to  the  Administrator  for  approval  of  an 
equivalent  method  of  measuring  or 
calculating  emissions. 

(c)  Each  owner  or  operator  subject  to 
the  provisions  of  S  61.112(a)  shall  submit 
an  operating  and  maintenance  plan  to 
the  Administrator  for  approval  within  90 
days  of  the  effective  date  for  existing 
sources,  or  within  90  days  of  startup  for 
new  sources.  The  plan  shall  include  the 
following: 

(1)  A  description  of  the  control 
techniques  by  which  the  owner  or 
operator  will  comply  with  the  emission 
limit. 

(2)  Identification  of  the  parameter(s] 
to  be  monitored  to  ensure  that  each 
control  device  is  operated  in 
conformance  with  its  design,  and  that 
the  emission  limit  is  not  exceeded. 

(3)  An  explanation  of  the  criteria  used 
in  selecting  the  monitoring  parameter(s). 

(4)  A  description  of  the  types  and 
frequencies  of  maintenance  necessary. 

(5)  A  schedule  for  reporting  excess 
emissions  or  reporting  of  other 
information  demonstrating  continued 
compliance  with  §  61.112(d).  The 
reporting  schedule  shall  be  consistent 
with  the  compliance,  monitoring,  and 


maintenance  methods,  and  shall  be  no 
more  frequent  than  quarterly. 

(d)  Each  owner  or  operator  shall 
conduct  operations,  monitor  the 
parameters,  and  maintain  equipment  in 
accordance  with  the  approved  operating 
plan. 

§61.114    Recordkeaping  raqulmnents. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  S  61.112(a)  shall 
maintain  at  the  plant  for  a  period  of  at 
least  2  years,  and  shall  make  available 
to  the  Administrator  upon  request,  the 
following: 

(1)  Records  of  all  data  and 
calculations  used  to  demonstrate 
compliance  with  §  61.112(a). 

(2)  Records  of  all  leaks  and  repairs  to 
equipment  in  benzene  service. 

(3)  Records  of  all  malfunctions  of  each 
air  pollution  control  device  used  in 
controlling  benzene  emissions. 

(4)  Records  of  all  maintenance  and 
repairs  to  each  air  pollution  control 
device  used  in  controlling  benzene 
emissions. 

(5)  For  each  air  pollution  control 
device  used  in  the  control  of  benzene 
emissions,  detailed  schematics  and 
records  of  design  specifications  and 
instrumentation. 

(6}  Records  of  all  relevant  data  and 
information  for  any  additional  methods 
used  to  achieve  compliance  with 
§  61.112(a)  other  than  the  use  of  air 
pollution  control  devices,  or  leak 
detection  and  repair. 

(b)  A  list  of  identification  numbers  of 
all  equipment  in  benzene  service  at  the 
plant  site  shall  be  recorded  in  a  log  that 
is  kept  in  a  readily  accessible  location. 

§61.115    Reporting  requirements. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  §  61.112(a)  shall: 

(1)  Provide  the  Administrator  30  days 
prior  notice  of  any  emission  test 
required  in  §61.113  to  afford  the 
Administrator  the  opportunity  to  have 
an  observer  present;  and 

(2)  Submit  to  the  Administrator  a 
written  report  of  the  results  of  the 
emission  test  and  associated 
calculations,  as  applicable,  within  30 
days  after  conducting  the  test. 

(3)  Submit  to  the  Administrator  a 
written  report  of  excess  emissions  at  the 
frequency  established  in  the  approved 
operating  and  maintenance  plan.  For  the 
purposes  of  this  paragraph,  excess 
emissions  shall  be  considered  to  be  any 
exceedence  of  the  monitoring 
parameters  specified  in  the  approved 
operating  and  maintenance  plan 
required  by  §61.113. 

(4)  If  a  calculational  procedure  is  used 
to  demonstrate  compliance,  a 
compliance  report  including  the 


calculations  shall  be  submitted  with 
either  the  source  report  required  in 
§  61.10  for  existing  sources,  or  the 
notification  of  startup  required  in  §  61.09 
for  new  sources. 

(b)  A  report  shall  be  submitted  to  the 
Administrator  semiannually  starting  6 
months  after  submittal  of  (he  initial 
operating  and  maintenance  plan 
required  in  §  61.113(c).  that  includes  the 
following  information: 

(1)  Plant  identification. 

(2)  For  each  month  during  the  period, 
the  number  of  equipment  leaks  which 
occurred,  the  number  of  equipment  leaks 
for  which  repair  was  attempted,  and  the 
number  of  equipment  leaks  for  which 
repair  was  completed. 

(c)  All  semiannual  reports  shall  be 
postmarked  by  the  30th  day  following 
the  end  of  the  6-month  report  period. 

§61.116    Delegating  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act,  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  that  will  not  be 
delegated  to  States:  None. 

4.  Under  Approaches  A  and  B.  as 
described  in  the  preamble,  Subpart  L 
would  be  added  to  Part  61  of  Title  40  as 
follows: 

Subpart  L— National  Emission  Standard  for 
Benzene  Emissions  from  Coice  By-Product 
Recovery  Plants 

Sec. 

61.130  Applicability  and  designation  of 
sources. 

61.131  Definitions. 

61.132  Standard:  Process  vessels,  tar  stonige 
tanks,  and  tar-intercepting  sumps. 

61.133  Standard:  Light-oil  sumps. 

61.134  Standard:  Naphthalene  processing, 
final  coolers,  and  final-cooler  cooling 
towers. 

61.135  Standard:  Equipment  leaks. 

61.136  Compliance  provisions  and 
alternative  means  of  emission  limitation. 

61.137  Test  methods  and  procedures. 
61.136    Recordkeeping  and  reporting 

amendments. 
61.139    Delegation  of  authority. 

Subpart  L— National  Emission 
Standard  for  Benzene  Emissions  from 
Coke  By-Product  Recovery  Plants 

§  61.130    AppiicabiHty  and  designation  of 
sources. 

(a)  The  provisions  of  this  subpart 
apply  to  each  of  the  following  sources  ut 
furnace  and  foundry  coke  by-product 
recovery  plants:  Tar  decanters,  tar 
storage  tanks,  tar-intercepting  sumps, 
flushing-liquor  circulation  tanks,  light-oil 
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sumps,  light-oil  condensers,  light-oil 
decanters,  wash-oil  decanters,  wash-oil 
circulation  tanks,  and  the  following 
equipment  that  are  intended  to  operate 
in  benzene  service:  Pumps,  valves, 
exhausters,  pressure  relief  devices, 
sampling  connection  systems,  open- 
ended  valves  or  lines,  flanges  or  other 
connectors,  and  control  devices  or 
systems  required  by  561.135. 

(b)  The  provisions  of  this  subpart  also 
apply  to  naphthalene  processing  at 
foundry  coke  by-product  recovery  plants 
and  to  naphthalene  processing,  final 
coolers,  and  final-cooler  cooling  towers 
at  furnace  coke  by-product  recovery 
plants. 

§61.131     Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  meaning 
given  them  in  the  Act,  in  Subpart  A  of 
Part  61,  in  Subpart  V  of  Part  61,  and  the 
following  terms  shall  have  the  specific 
meanings  given  them: 

"Annual  coke  production"  means  the 
coke  produced  in  the  batteries 
connected  to  the  coke  by-product 
recovery  plant  over  a  12-month  period. 
The  first  12-month  period  concludes  on 
the  first  December  31  that  comes  at  least 
12  months  after  the  effective  date  or 
after  the  date  of  initial  startup  if  initial 
startup  is  after  the  effective  date. 

"In  benzene  service"  means  a  piece  of 
equipment,  other  than  an  exhauster,  that 
either  contains  or  contacts  a  fluid  (liquid 
or  gas)  that  is  at  least  10  percent 
benzene  by  weight  or  any  exhauster  that 
either  contains  or  contacts  a  fluid  (liquid 
or  gas)  at  least  1  percent  benzene  by 
weight  as  determined  by  the  provisions 
of  §  61.137(b).  The  provisions  of 
§  61.137(b)  also  specify  how  to 
determine  that  a  piece  of  equipment  is 
not  in  benzene  service. 

"Coke  by-product  recovery  plant" 
means  any  plant  designed  and  operated 
for  the  separation  and  recovery  of  coal 
tar  derivatives  (by-products)  evolved 
from  coal  during  the  coking  process  of  a 
coke  oven  battery. 

"Equipment"  means  each  pump,  valve, 
exhauster,  pressure  relief  device, 
sampling  connection  system,  open- 
ended  valve  or  line,  and  flange  or  other 
connector  in  benzene  service. 

"Exhauster"  means  a  fan  located 
between  the  inlet  gas  flange  and  outlet 
gas  flange  of  the  coke  oven  gas  line  that 
provides  motive  power  for  coke  oven 
gases. 

"Foundary  coke"  means  coke  that  is 
produced  from  raw  materials  with  less 
than  26  percent  volatile  material  by 
weight  and  that  is  subject  to  a  coking 
period  of  24  hours  or  more.  Percent 
volatile  material  of  the  raw  materials 
(by  weight)  is  the  weighted  average 


percent  volatile  material  of  all  raw 
materials  (by  weight)  charged  to  the 
coke  oven  per  coking  cycle. 

"Foundry  coke  by-product  recovery 
plant"  means  a  coke  by-product 
recovery  plant  connected  to  coke 
batteries  whose  annual  coke  production 
is  at  least  75  percent  foundry  coke. 

"Flushing-liquor  circulation  tank" 
means  any  vessel  that  functions  to  store 
or  contain  flushing  liquor  that  is 
separated  from  the  tar  in  the  tar 
decanter  and  is  recirculated  as  the 
cooled  liquor  to  the  gas  collection 
system. 

"Furnace  coke"  means  coke  produced 
in  by-product  ovens  that  is  not  foundry 
coke. 

"Furnace  coke  by-product  recovery 
plant"  means  a  coke  by-product 
recovery  plant  that  is  not  a  foundry  coke 
by-product  recovery  plant. 

"Light-oil  condenser"  means  any  unit 
in  the  light-oil  recovery  operation  that 
functions  to  condense  benzene- 
containing  vapors. 

"Light-oil  decanter"  means  any  vessel, 
tank,  or  other  type  of  device  in  the  light- 
oil  recovery  operation  that  functions  to 
separate  light  oil  from  water 
downstream  of  the  light-oil  condenser.  A 
light-oil  decanter  also  may  be  known  as 
a  light-oil  separator. 

"Light-oil  sump"  means  any  tank,  pit, 
enclosure,  or  slop  tank  in  light-oil 
recovery  operations  that  functions  as  a 
wastewater  separation  device  for 
hydrocarbon  liquids  on  the  surface  of 
the  water. 

"Mixer-settler"  means  a  tank  that  is 
inserted  into  the  final  cooling  process 
that  serves  to  remove  naphthalene  from 
final  cooler  water  by  means  of 
absorption  into  tar  or  another  organic 
liquid. 

"Naphthalene  processing"  means  any 
operations  required  to  recover 
naphthalene,  including  the  separation, 
refining,  and  drying  of  crude  or  refined 
naphthalene. 

"Process  vessel"  means  each  tar 
decanter,  flushing-liquor  circulation 
tank,  light-oil  condenser,  light-oil 
decanter,  wash-oil  decanter,  or  wash-oil 
circulation  tank. 

"Semiannual"  means  a  6-month 
period;  the  first  semiannual  period 
concludes  on  the  last  day  of  the  last  full 
month  during  the  180  days  following 
initial  startup  for  new  sources;  the  first 
semiannual  period  concludes  on  the  last 
day  of  the  last  full  month  during  the  180 
days  after  the  effective  date  of  the 
regulation  for  existing  sources. 

"Tar  decanter"  means  any  vessel, 
tank,  or  other  type  of  container  that 
functions  to  separate  heavy  tar  and 
sludge  from  flushing  liquor  by  means  of 
gravity,  heat,  or  chemical  emulsion 


breakers.  A  tar  decanter  also  may  be 
known  as  a  flushing-liquor  decanter. 

"Tar  storage  tank"  means  any  vessel, 
tank,  reservoir,  or  other  type  of 
container  used  to  collect  or  store  crude 
tar  or  tar-entrained  naphthalene,  except 
for  tar  products  obtained  by  distillation, 
such  as  coal  tar  pitch,  creosotes,  or 
carbolic  oil.  This  definition  also  includes 
any  vessel,  tank,  reservoir,  or  other  type 
of  container  used  to  reduce  the  water 
content  of  the  tar  by  means  of  heat, 
residence  time,  chemical  emulsion 
breakers,  or  centrifugal  separation.  A  far 
storage  tank  also  may  be  known  as  a 
tar-dewatering  tank. 

"Tar-intercepting  sump"  means  any 
tank,  pit.  or  enclosure  that  serves  to 
separate  light  tars  and  aqueous 
condensate  received  from  the  primary 
cooler.  A  tar-intercepting  sump  also  may 
be  known  as  a  primary-cooler  decanter. 

"Wash-oil  circulation  tank"  means 
any  vessel  that  functions  to  hold  the 
wash  oil  used  in  light-oil  recovery 
operations  or  the  wash  oil  used  in  the 
wash-oil  final  cooler. 

"Wash-oil  decanter"  means  any 
vessel  that  functions  to  separate,  by 
gravity,  the  condensed  water  from  the 
wash  oil  received  from  a  wash-oil  final 
cooler  or  from  a  light-oil  scrubber. 

§  61.132    Standard:  Process  vessels,  tar 
storage  tanks,  and  tar-intercepting  sumps. 

(a)(1)  Each  owner  or  operator  shall 
enclose  and  seal  all  openings  on  each 
process  vessel,  tar  storage  tank,  and  tar- 
intercepting  sump. 

(2)  The  owner  or  operator  shall  duct 
gases  from  each  process  vessel,  tar 
storage  tank,  and  tar-intercepting  sump 
to  the  gas  collection  system,  gas 
distribution  system,  or  other  enclosed 
point  in  the  by-product  recovery  process 
where  the  benzene  in  the  gas  will  be 
recovered  or  destroyed.  This  control 
system  shall  be  designed  and  operated 
for  no  detectable  emissions,  as  indicated 
by  an  instrument  reading  of  less  than 
500  ppm  above  background  and  visual 
inspections,  as  determined  by  the 
methods  specified  in  §  61.245(c).  This 
system  can  be  designed  as  a  closed, 
positive  pressure,  gas-blanketing 
system. 

(i)  Except,  the  owner  or  operator  may 
elect  to  install,  operate,  and  maintain  a 
pressure  relief  device,  vacuum  relief 
device,  an  access  hatch,  and  a  sampling 
port  on  each  process  vessel,  tar  storage 
tank,  and  tar-intercepting  sump.  Each 
access  hatch  and  sampling  port  must  be 
equipped  with  a  gasket  and  a  cover, 
seal,  or  lid  that  must  be  kept  in  a  closed 
position  at  fill  times,  unless  in  actual 
use. 
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;ii)  The  owner  or  operator  may  elect 
to  leave  open  to  the  atmosphere  the 
portion  of  the  liquid  surface  in  each  tar 
decanter  necessary  to  permit  operation 
of  a  sludge  conveyor.  If  the  owner  or 
operator  elects  to  maintain  an  opening 
on  part  of  the  liquid  surface  of  the  tar 
decanter,  the  owner  or  operator  shall 
install,  operate,  and  maintain  a  water 
leg  seal  on  the  tar  decanter  roof  near  the 
sludge  discharge  chute  to  ensure 
enclosure  of  the  major  portion  of  liquid 
surface  not  necessary  for  the  operation 
of  the  sludge  conveyor. 

(b)  Following  the  installation  of  any 
control  equipment  used  to  meet  the 
requirements  of  paragraph  (a)  of  this 
section,  the  owner  or  operator  shall 
monitor  the  connections  and  seals  on 
each  control  system  to  determine  if  it  is 
operating  with  no  detectable  emissions, 
using  Reference  Method  21  (40  CFR  Part 
60  Appendix  A)  and  procedures 
specified  in  S  61.245(c),  and  shall 
visually  inspect  each  source  (including 
sealing  materials]  and  the  ductwork  of 
the  control  system  for  evidence  of 
visible  defects  such  as  gaps  or  tears. 
This  monitoring  and  inspection  shall  be 
conducted  on  a  semi-annual  basis  and 
at  any  other  time  after  the  control 
system  is  repressurized  with  blanketing 
gas  following  removal  of  the  cover  or 
opening  of  the  access  hatch. 

(1)  If  an  instrument  reading  indicates 
an  organic  chemical  concentration  more 
than  500  ppm  above  a  background 
concentration,  as  measured  by 
Reference  Method  21,  a  leak  is  detected. 

(2)  If  visible  defects  such  as  gaps  in 
sealing  materials  are  observed  during  a 
visual  inspection,  a  leak  is  detected. 

(3)  When  a  leak  is  detected,  it  shall  be 
repaired  as  soon  as  practicable,  but  not 
later  than  15  calendar  days  after  it  is 
detected. 

(4)  A  first  attempt  at  repair  of  any 
leak  or  visible  defect  shall  be  made  no 
later  than  5  calendar  days  after  each 
leak  is  detected. 

(c)  Following  the  installation  of  any 
control  system  used  to  meet  the 
requirements  of  paragraph  (a)  of  this 
section,  the  owner  or  operator  shall 
conduct  a  maintenance  inspection  of  the 
control  system  on  an  annual  basis  for 
evidence  of  system  abnormalities,  such 
as  blocked  or  plugged  lines,  sticking 
valves,  plugged  condensate  traps,  and 
other  maintenance  defects  that  could 
result  in  abnormal  system  operation. 
The  owner  or  operator  shall  make  a  first 
attempt  at  repair  within  5  days,  with 
repair  within  15  days  of  detection. 

§61.133    Standard:  Ught-oy  sumps. 

(a)  Each  owner  or  operator  of  a  light- 
oil  sump  shall  enclose  and  seal  the 


liquid  surface  in  the  sump  to  form  a 
closed  system  to  contain  the  emissions. 

(1)  Except,  the  owner  or  operator  may 
elect  to  install,  operate,  and  maintain  a 
vent  on  the  light-oil  sump  cover.  Each 
vent  pipe  must  be  equipped  with  a  water 
leg  seal,  a  pressure  relief  device,  or 
vacuum  relief  device. 

(2)  Except,  the  owner  or  operator  may 
elect  to  install,  operate,  and  maintain  a 
vent  on  the  light-oil  sump  cover.  Each 
access  hatch  must  be  equipped  with  a 
gasket  and  cover,  seal,  or  lid  that  must 
be  kept  in  a  closed  position  at  all  times, 
unless  in  actual  use. 

(3)  The  light-oil  sump  cover  may  be 
removed  for  periodic  maintenance  but 
must  be  replaced  (with  seal]  at 
completion  of  the  maintenance 
operation. 

(b]  The  venting  of  steam  or  other 
gases  from  the  by-product  process  to  the 
light-oil  sump  is  not  permitted. 

(c]  Following  the  installation  of  any 
control  equipment  used  to  meet  the 
requirements  of  paragraph  (a]  of  this 
section,  the  owner  or  operator  shall 
monitor  the  connections  and  seals  on 
each  control  system  to  determine  if  it  is 
operating  with  no  detectable  emissions, 
using  Reference  Method  21  (40  CFR  Part 
60,  Appendix  A]  and  the  procedures 
specified  in  §  61.245(c],  and  shall 
visually  inspect  each  source  (including 
sealing  materials]  for  evidence  of  visible 
defects  such  as  gaps  or  tears.  This 
monitoring  and  inspection  shall  be 
conducted  semiannually  and  at  any 
other  time  the  cover  is  removed. 

(1]  If  an  instrument  reading  indicates 
an  organic  chemical  concentration  more 
than  500  ppm  above  a  background 
concentration,  as  measured  by 
Reference  Method  21,  a  leak  is  detected. 

(2)  If  visible  defects  such  as  gaps  in 
sealing  materials  are  observed  during  a 
visual  inspection,  a  leak  is  detected. 

(3]  When  a  leak  is  detected,  it  shall  be 
repaired  as  soon  as  practicable,  but  not 
later  than  15  calendar  days  after  it  is 
detected. 

(4]  A  first  attempt  at  repair  of  any 
leak  or  visible  defect  shall  be  made  no 
later  than  5  calendar  days  after  each 
leak  is  detected. 

§  61.134    Standard:  Naphthalene 
processing,  final  coolers,  and  final-cooler 
cooling  towers. 

(a]  No  ("zero"]  emissions  are  allowed 
from  naphthalene  processing  at  furnace 
and  foundry  coke  by-product  recovery 
plants. 

(b]  The  emission  limit  specified  in 
paragraph  (a)  of  this  section  is  not 
applicable  if  a  mixer-organic  liquid. 

(c]  If  a  mixer-settler  is  used  to 
separate  naphthalene,  the  mixer-settler 
is  subject  to  all  requirements  specified 


in  §  61.132  for  process  vessels,  including 
lead  detection  and  repair  provisions. 

(d]  No  ("zero")  emissions  are  allowed 
from  final  coolers  and  final-cooler 
cooling  towers  at  furnace  coke  by- 
product recovery  plants. 

§  61.135    Standard:  Equipment  leaks. 

(a)  Each  owner  or  operator  of 
equipment  in  benzene  service  shall 
comply  with  the  requirements  of  40  CFR 
Part  61,  Subpart  V,  except  as  provided 
in  this  section. 

(b)  The  provisions  of  §§  61.242-3  and 
61.242-9  of  Subpart  V  do  not  apply  to 
this  subpart. 

(c)  Each  piece  of  equipment  in 
benzene  service  to  which  this  subpart 
applies  shall  be  marked  in  such  a 
manner  that  it  can  be  distinguished 
readily  from  other  pieces  of  equipment 
in  benzene  service. 

(d)  Each  exhauster  shall  be  monitored 
quarterly  to  detect  leaks  by  the  methods 
specified  in  §  61.245(b)  except  as 
provided  in  §  61.136(d)  and  paragraphs 
(e)  through  (g)  of  this  section. 

(1)  If  an  instrument  reading  of  10,000 
ppm  or  greater  is  measured,  a  leak  is 
detected. 

(2)  When  a  leak  is  detected,  it  shall  be 
repaired  as  soon  as  practicable,  but  no 
later  than  15  calendar  days  after  it  is 
detected,  except  as  provided  in  §  61.242- 
10  (a)  and  (b).  A  first  attempt  at  repair 
shall  be  made  no  later  than  5  calendar 
days  after  each  leak  is  detected. 

(e)  Each  exhauster  equipped  with  a 
seal  system  that  includes  a  barrier  fluid 
system  and  that  prevents  leakage  of 
process  fluids  to  the  atmosphere  is 
exempt  from  the  requirements  of 
paragraph  (d)  of  this  section  provided 
the  following  requirements  are  met: 

(1)  Each  exhauster  seal  system  is: 

(i)  Operated  with  the  barrier  fluid  at  a 
pressure  that  is  greater  than  the 
exhauster  stuffing  box  pressure;  or 

(ii)  Equipped  with  a  barrier  fiuid 
system  that  is  connected  by  a  closed 
vent  system  to  a  control  device  that 
complies  with  the  requirements  of 
§  61.242-11:  or 

(iii)  Equipped  with  a  system  that 
purges  the  barrier  fiuid  into  a  process 
stream  with  zero  benzene  emissions  to 
the  atmosphere. 

(2)  The  barrier  fluid  is  not  in  benzene 
service. 

(3)  Each  barrier  fluid  system  shall  be 
equipped  with  a  sensor  that  will  detect 
failure  of  the  seal  system,  barrier  fluid 
system,  or  both. 

(4)(i]  Each  sensor  as  described  in 
paragraph  (e)(3)  of  this  section  shall  be 
checked  daily  or  shall  be  equipped  with 
an  audible  alarm. 
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(ii)  The  owner  or  operator  shall 
determine,  based  on  design 
considerations  and  operating 
experience,  a  criterion  that  indicates 
failure  of  the  seal  system,  the  barrier 
fluid  system,  or  both. 

(5)  If  the  sensor  indicates  failure  of  the 
seal  system,  the  barrier  system,  or  both 
(based  on  the  criterion  determined 
under  paragraph  (e](r)(ii)  of  this  section), 
a  leak  is  detected. 

(6)(i)  When  a  leak  is  detected,  it  shall 
be  repaired  as  soon  as  practicable,  but 
not  later  than  15  calendar  days  after  it 
is  detected,  except  as  provided  in 
§  61.242-10. 

(ii)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
each  leak  is  detected. 

(f)  An  exhauster  is  exempt  from  the 
requirements  of  paragraph  (d)  of  this 
section  if  it  is  equipped  with  a  closed 
vent  system  capable  of  capturing  and 
transporting  any  leakage  from  the  seal 
or  seals  to  a  control  device  that 
complies  with  the  requirements  of 

§  61.242-11  except  as  provided  in 
paragraph  (g)  of  this  section. 

(g)  Any  exhauster  that  is  designated, 
as  described  in  §  61.246(3)  for  no 
detectable  emissions,  as  indicated  by  an 
instrument  reading  of  less  than  500  ppm 
above  background,  is  exempt  from  the 
requirements  of  paragraph  (d)  of  this 
section  if  the  exhauster: 

(1)  Is  demonstrated  to  be  operating 
with  no  detectable  emissions,  as 
indicated  by  an  instrument  reading  of 
less  than  500  ppm  above  background,  as 
measured  by  the  methods  specified  in 

§  61.245(c);  and 

(2)  Is  tested  for  compliance  with 
paragraph  (g)(1)  of  this  section  initially 
upon  designation,  annually,  and  at  other 
times  requested  by  the  Administrator. 

(h)  Any  exhauster  that  is  in  vacuum 
service  is  excluded  from  the 
requirements  of  this  subpart  if  it  is 
identified  as  required  in  §  61.246(e)(5). 

§  6 1 . 1 36    Compliance  provisions  and 
alternative  means  of  emission  limitation. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
demonstrate  compliance  with  the 
requirements  of  §§  61.132  through  61.135 
for  each  new  and  existing  source,  except 
as  provided  under  §§  61.243-1  and 
61.243.2. 

(b)  Compliance  with  this  subpart  shall 
be  determined  by  a  review  of  records, 
review  of  performance  test  results, 
inspections,  or  any  combination  thereof, 
using  the  methods  and  procedures 
specified  in  §  61.137. 

(c)  On  the  first  January  1  after  the  first 
year  that  a  plant's  annual  coke 
production  is  less  than  75  percent 
foundry  coke,  the  coke  by-product 


recovery  plant  becomes  a  furnace  coke 
by-product  recovery  plant  and  shall 
comply  with  §  61.134(d).  Once  a  plant 
becomes  a  furnace  coke  by-product 
recovery  plant,  it  will  continue  to  be 
considered  a  furnace  coke  by-product 
recovery  plant,  regardless  of  the  coke 
production  in  subsequent  years. 

(d)(1)  An  owner  or  operator  may 
request  permission  to  use  an  alternative 
means  of  emission  limitation  to  meet  the 
requirements  in  §§  61.132.  61.133.  and 
61.135  of  this  subpart  and  §§61.242-2, 
-5,  -6,  -7,  -8,  and  -11  of  Subpart  V. 
Permission  to  use  an  alternative  means 
of  emission  limitation  shall  be  requested 
as  specified  in  §  61.12(d). 

(2)  When  the  Administrator  evaluates 
requests  for  permission  to  use 
alternative  means  of  emission  limitation 
for  sources  subject  to  §§  61.132.  61.133, 
(except  tar  decanters),  the 
Administrator  shall  compare  test  data 
for  the  means  of  emission  limitation  to  a 
benzene  control  efficiency  of  98  percent. 
For  tar  decanters,  the  Administrator 
shall  compare  test  data  for  the  means  of 
emission  limitation  to  a  benzene  control 
efficiency  of  95  percent. 

(3)  For  any  requests  for  permission  to 
use  an  alternative  to  the  work  practices 
required  under  §  61.135,  the  provisions 
of  §  61.244(c)  shall  apply. 

§  61.137    Test  mettiods  and  procedures. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
comply  with  the  requirements  in  §  61.245 
of  40  CFR  Part  61,  Subpart  V. 

(b)  To  determine  whether  or  not  a 
piece  of  equipment  is  in  benzene 
service,  the  methods  in  §  61.245(d)  shall 
be  used,  except  that,  for  exhausters,  the 
percent  benzene  shall  be  1  percent  by 
weight  (rather  than  the  10  percent  by 
weight  described  in  §  61.245(d)). 

§  6 1 . 1 38    Recordkeeping  and  reporting 
requirements. 

(a)  The  following  information 
pertaining  to  the  design  of  control 
equipment  installed  to  comply  with 
§§  61.132  through  61.134  shall  be 
recorded  and  kept  in  a  readily 
accessible  location: 

(1)  Detailed  schematics,  design 
specifications,  and  piping  and 
instrumentation  diagrams. 

(2)  The  dates  and  descriptions  of  any 
changes  in  the  design  specifications. 

(b)  The  following  information 
pertaining  to  sources  subject  to  §  61.132. 
sources  subject  to  §  61.133.  and  mixer- 
settlers  used  to  comply  with  §  61.134(b) 
shall  be  recorded  and  maintained  for  2 
years  following  each  semiannual  (and 
other)  inspection  and  each  annual 
maintenance  inspection: 


(1)  The  date  of  the  inspection  and  the 
name  of  the  inspector. 

(2)  A  brief  description  of  each  visible 
defect  in  the  source  or  control 
equipment  and  the  method  and  date  of 
repair  of  the  defect. 

(3)  The  presence  of  a  leak,  as 
measured  using  the  method  described  in 
§  61.245(c).  The  record  shall  include  the 
date  of  attempted  and  actual  repair  and 
method  of  repair  of  the  leak. 

(4)  A  brief  description  of  any  system 
abnormalities  found  during  the  annual 
maintenance  inspection,  the  repairs 
made,  the  date  of  attempted  repair,  and 
the  date  of  actual  repair. 

(c)  Each  owner  or  operator  of  a  source 
subject  to  §  61.135  shall  comply  with 

§  61.246. 

(d)  For  foundry  coke  by-product 
recovery  plants,  the  annual  coke 
production  of  both  furnace  and  foundry 
coke  shall  be  recorded  and  maintained 
for  2  years  following  each 
determination. 

(e)(1)  An  owner  or  operator  of  any 
source  to  which  this  subpart  applies 
shall  submit  a  statement  in  writing 
notifying  the  Administrator  that  the 
requirements  of  this  subpart  and  40  CFR 
Part  61.  Subpart  V,  have  been 
implemented. 

(2)  In  the  case  of  an  existing  source  or 
a  new  source  that  has  an  initial  startup 
date  preceding  the  effective  date,  the 
statement  is  to  be  submitted  within  90 
days  of  the  effective  date,  unless  a 
waiver  of  compliance  is  granted  under 

§  61.11.  along  with  the  information 
required  under  §  61.10.  If  a  waiver  of 
compliance  is  granted,  the  statement  is 
to  be  submitted  on  a  date  scheduled  by 
the  Administrator. 

(3)  In  the  case  of  a  new  source  that 
did  not  have  an  initial  startup  date 
preceding  the  effective  date,  the 
statement  shall  be  submitted  with  the 
application  for  approval  of  construction, 
as  described  under  §  61.07. 

(4)  The  statement  is  to  contain  the 
following  information  for  each  source: 

(i)  Type  of  source  (e.g.,  a  light-oil 
sump  or  pump). 

(ii)  For  equipment  in  benzene  service, 
equipment  identification  number  and 
process  unit  identification;  percent  by 
weight  benzene  in  the  fluid  at  the 
equipment;  and  process  fluid  state  in  the 
equipment  (gas/vapor  or  liquid). 

(iii)  Method  of  compliance  with  the 
standard  (e.g..  "gas  blanketing,"  "use  of 
a  tar-bottom  final  cooler."  "monthly  leak 
detection  and  repair."  or  "equipped  with 
dual  mechanical  seals").  This  includes 
whether  the  plant  plans  to  be  a  furnace 
or  foundry  coke  by-product  recovery 
plant  for  the  purposes  of  §  61.134. 
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(f)  A  report  shall  be  submitted  to  the 
Administrator  semiannually  starting  6 
months  after  the  initial  reports  required 
in  §§  61.138(e)  and  61.10,  which  includes 
the  following  information: 

(1)  For  sources  subject  to  §  61.132, 
sources  subject  to  §  61.133,  and  mixer- 
settlers  used  to  comply  with  §  61.134(c), 

(i)  A  brief  description  of  any  visible 
defect  in  the  source  or  ductwork. 

(ii)  The  number  of  leaks  detected  and 
repaired,  and 

(iii)  A  brief  description  of  any  system 
abnormalities  found  during  each  annual 
maintenance  inspection  that  occurred  in 
the  reporting  period  and  the  repairs 
made. 

(2)  For  equipment  in  benzene  service 
subject  to  S  61.135(a),  information 
required  by  §  61.247(b). 

(3)  For  each  exhauster  subject  to 
§  61.135  for  each  quarter  during  the 
semiannual  reporting  period, 

(i)  The  number  of  exhausters  for 
which  leaks  were  detected  as  described 
in  §  61.135(d)  and  (e)(5). 

(ii)  The  number  of  exhausters  for 
which  leaks  were  detected  as  repaired 
as  required  in  §  61.135(d)  and  (e)(6), 

(iii)  The  results  of  performance  tests 
to  determine  compliance  with  §  61.135(g) 
conducted  within  the  semiannual 
reporting  period. 

(4)  A  statement  signed  by  the  owner 
or  operator  stating  whether  all 
provisions  of  40  CFR  Part  61.  Subpart  L. 
have  been  fulfilled  during  the 
semiannual  reporting  period. 

(5)  For  foundry  coke  by-product 
recovery  plants,  the  annual  coke 
production  of  both  furnace  and  foundry 
coke,  if  determined  during  the  reporting 
period. 

(6)  Revisions  to  items  reported 
according  to  paragraph  (e)  of  this 
section  if  changes  have  occurred  since 
the  initial  report  or  subsequent  revisions 
to  the  initial  report. 

Note:  Compliance  with  the  requirements  of 
§  61.10(c)  is  not  required  for  revisions 
documented  under  this  paragraph. 

(g)  In  the  first  report  submitted  as 
r^uired  in  §  61.138(e),  the  report  shall 

*^clude  a  reporting  schedule  stating  the 
months  that  semiannual  reports  shall  be 
submitted.  Subsequent  reports  shall  be 
submitted  according  to  that  schedule 
unless  a  revised  schedule  has  been 
submitted  in  a  previous  semiannual 
report. 

(h)  An  owner  or  operator  electing  to 
comply  with  the  provisions  of  §§  61.243- 
1  and  61.243-2  shall  notify  the 
Administrator  of  the  alternative 
standard  selected  90  days  before 
implementing  either  of  the  provisions. 

(i)  An  application  for  approval  of 
construction  or  modification,  as  required 


under  §§  61i)5(a)  and  61.07,  will  not  be 
required  for  sources  subject  to  S  61.135 
if— 

(1)  The  new  source  complies  with 
§  61.135. 

(2)  In  the  next  semiannual  report 
required  by  §  61.138(f).  the  information 
described  in  §  61.138(e)(4)  is  reported. 

(Approved  by  OMB  under  confrol  number 


§  6 1 . 1 39    Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act,  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  that  will  not  be 
delegated  to  States: 

(1)  Section  61.136(d). 

5.  Under  Approach  C,  as  described  in 
the  preamble,  Subpart  L  would  be  added 
to  Part  61  of  Title  40  as  follows: 

Subpart  L — National  Emission  Standard  for 
Benzene  Emissions  from  Coke  By-Prochict 
Recovery  Plants 

Sec. 

61.130  Applicability  and  designation  of 
sources. 

61.131  Definitions. 

61.132  Emission  limit. 

61.133  Standard:  Process  vessels,  tar  storage 
tanks,  and  tar-intercepting  sumps. 

61.134  Standard:  Light-oil  sumps. 

61.135  Standard:  Naphthalene  processing, 
final  coolers,  and  final-cooler  cooling 
towers. 

61.136  Standard:  Equipment  leaks. 

61.137  Compliance  provisions  and  alternative 
means  of  emission  limitation. 

61.138  Test  methods  and  procedures. 

61.139  Recordkeeping  and  reporting 
requirements. 

61.140  Delegation  of  authority. 

Subpart  L — National  Emission 
Standard  for  Benzene  Emission  From 
Colce  By-Product  Recovery  Plants 

§  6 1 . 1 30    Applicability  and  designation  of 
sources. 

(a)  The  provisions  of  this  subpart 
apply  to  each  of  the  following  sources  at 
coke  by-product  recovery  plants:  Tar 
decanters,  tar-intercepting  sumps, 
flushing-liquor  circulation  tanks,  light-oil 
sumps,  light-oil  condensers,  light-oil 
decanters,  wash-oil  decanters,  wash-oil 
circulation  tanks,  naphthalene 
processing  at  foundry  coke  by-product 
plants,  naphthalene  processing,  final 
coolers,  and  final  cooler  cooling  towers 
at  furnace  coke  by-product  plants,  tar 
storage  tanks,  benzene-toluene-xylene 
(BTX)  storage  tanks,  light-oil  storage 
tanks,  excess  ammonia-liquor  storage 
tanks,  and  the  following  equipment  that 
are  intended  to  operate  in  benzene 


service:  Pumps,  valves,  exhausters, 
pressure  relief  devices,  sampling 
connection  systems,  open-ended  valves 
or  lines,  flanges  or  other  connectors,  and 
control  devices  or  systems  required  by 
§  61.136. 

§61.131    Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  meaning 
given  them  in  the  Act,  in  Subpart  A  of 
Part  61.  in  Subpart  V  of  Part  61,  and  the 
following  terms  shall  have  the  specific 
meanings  given  them: 

"Benzene  storage  tank"  means  any 
tank,  reservoir,  or  other  type  container 
used  to  collect  or  store  refined  benzene. 

"BTX  storage  tank"  means  any  vessel, 
reservoir,  or  container  used  for  the 
storage  of  benzene-toluene-xylene  or 
other  light-oil  fractions. 

"Excess  ammonia-liquor  storage  tank" 
means  tank,  reservoir,  or  other  type 
container  used  to  collect  or  store  a 
flushing  liquor  solution  prior  to 
ammonia  or  phenol  recovery. 

"Light-oil  storage  tank"  means  any 
vessel,  tank,  reservoir,  or  other  type 
container  used  to  collect  or  store  crude 
or  refined  light-oil,  used  for  the  storage 
of  crude  or  refined  light-oil. 

(Remaining  definitions  identical  to  §  61.131  of 
Approach  A.  Full  text  would  be  printed  in 
final  rule.) 

§61.132    Emission  Hmit 

(a)  No  owner  or  operator  of  a  plant 
subject  to  this  subpart  shall  cause  to  be 
discharged  to  the  atmosphere  total 
benzene  emissions  from  all  sources 
listed  in  §  61.130(a)  exceeding  34  kg/ 
day,  and 

(b)  Each  owner  or  operator  of  a  plant 
subject  to  this  subpart  also  shall  comply 
with  the  standards  specified  in 
§§61.133-61.136. 

§  6 1 . 1 33    Standard:  Process  vessels,  tar 
storage  tanks,  and  tar-intercepting  sumps. 

(Identical  to  §  61.132  of  Approach  A. 
Full  text  would  be  printed  in  final  rule.) 

§  6 1 . 1 34    Standard:  Light-oil  sumps. 

(Identical  to  §  61.133  of  Approach  A. 
Full  text  would  be  printed  in  final  rule.) 

§61.135    Standard:  Naphtttalene 
processing,  final  coolers,  and  final-cooler 
cooling  towers. 

(Identical  to  §  61.134  of  Approach  A. 
Full  text  would  be  printed  in  final  rule.) 

§  61.136    Stsndard:  Equipment  leaks. 

(Identical  to  §  61.135  of  Approach  A. 
Full  text  would  be  printed  in  final  rule.) 
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§  6 1 . 1 37    Compliance  provisions  and 
alternative  means  of  emission  limitation. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
demonstrate  compliance  with  the 
requirements  of  §  61.132  and  §§  61.133- 
61.136  for  each  new  and  existing  source, 
except  as  provided  under  §§  61.243-1 
and  61.243-2. 

(b)  Compliance  with  §  61.132(a)  of  this 
subpart  shall  be  determined  by  the 
procedures  specified  in  §  61.138; 
compliance  with  §§  61.133-61.136  of  this 
subpart  shall  be  determined  by  a  review 
of  records,  review  of  performance  test 
results,  inspections,  or  any  combination 
thereof,  using  the  methods  and 
procedures  specified  in  §  61.138. 

(cHd)  (Identical  to  §  61.136(cHd)  of 
Approach  A.  Full  text  would  be  printed 
in  final  rule.) 


(e)  If  the  owner  or  operator  of  a  plant 
subject  to  this  subpart  complies  with 
§  61.132(a)  with  methods  different  than 
those  required  in  §  61.132(b).  the  owner 
or  operator  shall  submit  an  operating 
and  maintenance  plan  to  the 
Administrator  in  addition  to  the 
semiannual  reports  required  by  §  61.139. 
Each  owner  or  operator  shall  conduct 
operations,  monitor  the  parameters,  and 
maintain  equipment  in  accordance  with 
the  approved  operating  plan. 

§  6 1 . 1 38    Test  methods  and  procedures. 

(a)  Each  owner  or  operator  seeking  to 
demonstrate  compliance  for  sources 
with  the  emission  limit  in  §  61.132(a) 
shall  calculate  total  benzene  emissions 
per  year  from  all  sources  shown  on 
Table  1  by  multiplying,  for  each  source. 


the  plant  annual  production  rate  by  the 
uncontrolled  benzene  emission  factors 
from  Table  1  and  then  applying  the 
efficiency  of  the  control  system  to 
obtain  controlled  emissions  for  each 
source.  For  equipment  in  benzene 
service,  the  owner  or  operator  shall 
calculate  emissions  using  one  of  the 
procedures  given  in  the  documents. 
Protocols  for  Generating  Unit-Specific 
Estimates  for  Equipment  Leaks  of  VOC 
and  VHAP— Draft,  November  1987;  EPA 
Contract  No.  68-02-4338,  and  apply  the 
emission  reduction  efficiency  for  the 
control  program.  If  the  sum  of  total 
emissions  from  all  affected  sources 
divided  by  365  is  34  kg/day  or  less,  the 
plant  is  in  compliance  with  §  61.132(a). 

BILUNC  CODE  6S«0-S0-«I 
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Table  1.  Uncontrolled  Benzene  Emission 
(g  benzene/Mg  of  coke/day) 

Factors 

Source 

Furnace  Plants 

Foundry  Plants 

Cooling  tower 
Direct-water 
Tar-bottom 

270 
70 

197 

51 

Naphthalene  separation 
and  processing 

107 

79 

Light-oil  condenser  vent 

89 

48 

Tar  intercepting  sump 

90 

45 

Tar  dewatering 

21 

9.9 

Tar  decanter 

77 

36 

Light-oil  sump 

15 

8.1 

Light-oil  storage 

5.8 

3.1 

BTX  storage 

5.8 

3.1 

Benzene  storage 

5.8 

3.1 

Flushing-liquor  circulation 
tank 

6.6 

9 

Excess  ammonia-liquor  storage 

9 

6.6 

Wash-oil  decanter 

3.8 

6.6 

BILUNO  COOe  6560-50-C 


1988 


UMI 
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(b)  Subject  to  approval  by  the 
Administrator,  the  owner  or  operator 
may  determine  compliance  based  on 
emission  testing  as  described  in  §  61.13. 
To  demonstrate  compliance,  the  owner 
or  operator  shall  submit  supporting 
documentation  as  described  in  §  61.139. 

(c)-(d)  (Identical  to  §  61.137  (a)-(b)]  of 
Approach  A.  Full  text  would  be  printed 
in  final  rule.) 

§  6 1 . 1 39    Recordkeeping  and  reporting 
requirements. 

(a)  The  following  information 
pertaining  to  compliance  with  the 
emission  limit  specified  in  §  61.132(a) 
shall  be  recorded  and  kept  in  a  readily 
available  location: 

(1)  If  compliance  is  determined  by 
§  61.138(a),  all  calculations  based  on 
annual  production  rate  and  benzene 
emission  factors,  including 
documentation  of  the  basis  of  the 
efficiency  of  the  control  systems 
applied. 

(2)  If  compliance  is  determined  by 
§  61.138(b),  results  of  emission  tests 
used  to  demonstrate  compliance  and  all 
supporting  calculations,  including 
documentation  of  the  basis  of  the 
efficiency  of  the  control  systems 
applied. 

{b)-(f)  (iii)  (Identical  to  §§  61.138(a)- 
61.138(e)  (iii)  of  Approach  A.  Full  text 
would  be  printed  in  final  rule.) 

(g)  If  an  owner  or  operator  is  required 
to  submit  an  operating  and  maintenance 
plan  as  required  in  §  61.137(e),  the  plan 
shall  be  submitted  to  the  Administrator 
for  approval  within  90  days  of  the 
effective  date,  along  with  the 
information  required  by  §  61.10.  For  new 
sources,  the  owner  or  operator  shall 
submit  the  plan  within  90  days  after 
initial  startup.  The  plan  shall  include  the 
following: 

(1)  A  description  of  the  control 
techniques  by  which  the  owner  or 
operator  will  comply  with  the  emission 
limit  in  §  61.132(a)  and  the  general 
standards  in  §§  61.133-61.136. 

(2)  Identification  of  the  parameter(s) 
to  be  monitored  to  ensure  that  each 
control  device  is  operated  in 
conformance  with  its  design,  and  that 
the  emission  limit  is  not  exceeded. 

(3)  An  explanation  of  the  criteria  to  be 
used  in  selecting  the  monitoring 
parameter(s). 

(4)  A  description  of  the  types  and 
frequencies  of  maintenance  necessary. 

(5)  A  schedule  reporting  of  other 
information  demonstrating  continued 
compliance  with  S  61.132(a).  The 
reporting  schedule  shall  be  consistent 
with  the  compliance,  monitoring,  and 
maintenance  methods,  and  shall  be  no 
more  frequent  than  quarterly. 


(h)  Each  owner  or  operator  subject  to 
this  subpart  shall  submit  to  the 
Administrator  a  written  report  of  excess 
emissions  established  in  the  approved 
operating  and  maintenance  plan.  For  the 
purposes  of  this  paragraph,  excess 
emissions  shall  be  considered  any 
exceedence  of  the  monitoring 
parameters  specified  in  the  approved 
operating  and  maintenance  plan. 

(i)  Each  owner  or  operator  subject  to 
§  61.132(a)  that  demonstrates 
compliance  using  the  procedures  in 
§  61.138(b)  shall: 

(1)  Provide  the  Administrator  30  days 
notice  of  any  emission  test  required  in 

§  61.13  to  afford  the  Administrator  the 
opportunity  to  have  an  observer  present; 
and 

(2)  Submit  to  the  Administrator  a 
written  report  of  the  results  of  the 
emission  test  and  associated 
calculations,  as  applicable,  within  30 
days  of  conducting  the  test. 

(j)  Each  owner  or  operator  subject  to 
§  61.132(a)  that  demonstrates 
compliance  using  the  procedures  in 
§  61.138(a)  shall  provide  the 
Administrator  a  report  demonstrating 
compliance  and  containing  all 
supporting  calculations,  including 
documentation  of  the  basis  of  the 
efficiency  of  the  control  systems 
applied.  For  existing  sources,  the  report 
shall  be  submitted  to  the  Administrator 
within  90  days  of  the  effective  date, 
along  with  the  information  required  by 
§  651.10.  For  new  sources,  the  report 
shall  be  submitted  to  the  Administrator 
along  with  the  notiHcation  of  startup 
required  by  §  61.09. 

(k)-(l)  (Identical  to  §§  61.138  (f)-(i)  of 
Approach  A.  Full  text  would  be  printed 
in  final  rule.) 

§61.140    Delegation  of  authority. 

(Identical  to  §61.139  of  Approach  A. 
Full  text  would  be  printed  in  final  rule.) 

6.  Under  Approach  D,  as  described  in 
the  preamble.  Subpart  L  would  be  added 
to  Part  61  of  Title  40  as  follows: 

Subpart  L— National  Emission  Standard  for 
Benzene  Emissions  from  Coice  By-Product 
Recovery  Plants 

Sec. 

61.130  Applicability  and  designation  of 
sources. 

61.131  Definitions. 

61.132  Emission  limit. 

61.133  Compliance  provisions. 

61.134  Recordkeeping  and  reporting 
requirements. 

61.135  Delegation  of  authority. 


Subpart  L— Nationat  Emission 
Standard  for  Benzene  Emission  from 
Coke  By-Product  Recovery  Plants. 

§61.130    AppHcabimy  and  designstfon  of 
sources. 

(a)  The  provisions  of  this  sitbpart 
apply  to  each  of  the  following  sources  at 
coke  by-product  recovery  plants:  Tar 
decanters,  tar-intercepting  sumps, 
flushing-liquor  circulation  tanks,  light-oil 
sumps,  light-oil  condensers,  light-oil 
decanters,  wash-oil  decanters,  wash-oil 
circulation  tanks,  naphthalene 
processing  at  foundry  coke  by-product 
plants,  naphthalene  processing,  final 
coolers,  and  final  cooler  cooling  towers 
at  furnace  coke  by-product  plants,  tar 
storage  tanks,  benzene-toluene-xylene 
(BTX)  storage  tanks,  light-oil  storage 
tanks,  excess  ammonia-liquor  storage 
tanks,  and  the  following  equipment  that 
are  intended  to  operate  in  benzene 
service:  Pumps,  valves,  exhausters, 
pressure  relief  devices,  sampling 
connection  systems,  open-ended  valves 
or  lines,  flanges  or  other  connectors,  and 
control  devices  or  systems  for  these 
equipment. 

§61.131    Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  meaning 
given  them  in  the  Act,  in  Subpart  A  of 
Part  61.  in  Subpart  V  of  Part  61.  and  the 
following  terms  shall  have  the  specific 
meanings  given  them: 

"Benzene  storage  tank"  means  any 
tank,  reservoir,  or  other  type  container 
used  to  collect  or  store  refined  benzene. 

"BTX  storage  tank"  means  any  vessel, 
reservoir,  or  container  used  for  the 
storage  of  benzene-toluene-xylene  or 
other  light-oil  fractions. 

"Excess  ammonia-liquor  storage  tank" 
means  tank,  reservoir,  or  other  type 
container  used  to  collect  or  store  a 
flushing  liquor  solution  prior  to 
ammonia  or  phenol  recovery. 

"Light-oil  storage  tank"  means  any 
vessel,  tank,  reservoir,  or  other  type 
container  used  to  collect  or  store  crude 
or  refined  light-oil.  used  for  the  storage 
of  crude  or  refined  light-oil. 

(Remaining  definitions  identical  to 
§  61.131  of  Approach  A.  Full  text  would 
be  printed  in  final  rule.) 

§61.132    Emission  HmiL 

(a)  No  owner  or  operator  of  a  plant 
subject  to  this  subpart  shall  cause  to  be 
discharged  to  the  atmosphere  total 
benzene  emissions  from  all  sources 
listed  in  §  61.130(a)  exceeding  0.34  kg/ 
day. 

§  61.133    Compliance  provisions. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
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demonstrate  compliance  with  the 
requirements  of  §  61.132  for  each  new 
and  existing  source. 

(b)  Each  owner  or  operator  seeking  to 
demonstrate  compliance  for  sources 
with  the  emission  limit  in  §  61.132  shall 
calculate  total  benzene  emissions  per 
year  from  all  sources  shown  in  Table  1 
by  multiplying,  for  each  source,  the  plant 
annual  production  rate  by  the 
uncontrolled  benzene  emission  factors 
from  Table  1  and  then  applying  the 
efficiency  of  the  control  system  to 
obtain  controlled  emissions  for  each 
source.  For  equipment  in  benzene 
service,  the  owner  or  operator  shall 
calculate  emissions  using  one  of  the 
procedures  given  in  the  document, 
"Protocols  for  Generating  Unit-Specific 
Estimates  for  Equipment  Leaks  of  VOC 
and  VHAP— Draft,"  December  1987; 
EPA  Contract  No.  6&-02-433a  and  apply 
the  emission  reduction  efficiency  for  the 
control  program.  If  the  sum  of  total 
emissions  from  all  affected  sources 
divided  by  365  is  0.34  kg/day  or  less,  the 
plant  is  in  compliance  with  §  61.132. 
BiLLmGcooE  sseo-so-M 


1988 


UMI 
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Table  1.  Uncontrolled  Benzene  Emission 
(g  benzene/Mg  of  coke/day) 

Factors 

Source 

Furnace  Plants 

Foundry  Plants 

Cooling  tower 
Direct-water 
Tar-bottom 

270 
70 

197 
51 

Naphthalene  separation 
and  processing 

107 

79 

Light-oil  condenser  vent 

89 

48 

Tar  intercepting  sump 

90 

45 

Tar  dewatering 

21 

9.9 

Tar  decanter 

77 

36 

Light-oil  sump 

15 

8.1 

Light-oil  storage 

5.8 

3.1 

BTX  storage 

5.8 

3.1 

Benzene  storage 

5.8 

3.1 

Flushing-liquor  circulation  tank 

6.6 

9 

Excess  ammonia- liquor  storage 

9 

6.6 

Wash-oil  decanter 

3.8 

6.6 

BILLING  CODE  eS60-50-C 


250 
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(c)  Subject  to  approval  by  the 
Administrator,  the  owner  or  operator 
may  determine  compliance  based  on 
emission  testing  as  described  in  §  61.13. 
To  demonstrate  compliance,  the  owner 
or  operator  shall  submit  supporting 
documentation  as  described  in  §  61.134. 

§  6 1 . 1 34    R«cordkeep<ng  and  reporting 
requirements. 

(a)  The  following  information 
pertaining  to  compliance  with  the 
emission  limit  specified  in  §  61.132  shall 
be  recorded  and  kept  in  a  readily 
available  location: 

(1)  If  compliance  is  determined  by 
§  61.133(b),  all  calculations  based  on 
annual  production  rate  and  benzene 
emission  factors,  including 
documentation  of  the  basis  of  the 
efficiency  of  the  control  systems 
applied. 

(2)  If  compliance  is  determined  by 

§  61.133(c],  results  of  emission  tests  used 
to  demonstrate  compliance  and  all 
supporting  calculations,  including 
documentation  of  the  basis  of  the 
efficiency  of  the  control  systems 
applied. 

(b)  Each  owner  or  operator  subject  to 
§  61.132  that  demonstrates  compliance 
using  the  procedures  in  §  61.133(b)  shall 
provide  the  Administrator  a  report 
demonstrating  compliance  and 
containing  all  supporting  calculations, 
including  documentation  of  the  basis  of 
the  efficiency  of  the  control  systems 
applied.  For  existing  sources,  the  report 
shall  be  submitted  to  the  Administrator 
within  90  days  of  the  effective  date, 
along  with  the  information  required  by 

§  61.10.  For  new  sources,  the  report  shall 
be  submitted  to  the  Administrator  along 
with  the  notification  of  startup  required 
by  §  61.09. 

(c)  Each  owner  or  operator  subject  to 
§  61.132  that  demonstrates  compliance 
using  the  procedures  in  §  61.133(c)  shall: 

(1)  Provide  the  Administrator  30  days 
notice  of  any  emission  test  required  in 

§  61.13  to  afford  the  Administrator  the 
opportunity  to  have  an  observer  present; 
and 

(2)  Submit  to  the  Administrator  a 
written  report  of  the  results  of  the 
emission  test  and  associated 
calculations,  as  applicable,  within  30 
days  of  conducting  the  test. 

(d)  Each  owner  or  operator  subject  to 
this  subpart  shall  submit  an  operating 
and  maintenance  plan  to  the 
Administrator  for  approval  within  90 
days  of  the  effective  date,  along  with  the 
information  required  by  §  61.10.  For  new 
sources,  the  owner  or  operator  shall 
submit  the  plan  within  90  days  after 
initial  startup.  Each  owner  or  operator 
shall  conduct  operations,  monitor  the 
parameters,  and  maintain  equipment  in 


accordance  with  the  approved  operating 
plan.  The  plan  shall  contain  the 
following: 

(1)  A  description  of  the  control 
techniques  by  which  the  owner  or 
operator  will  comply  with  the  emission 
limit  in  §61.132. 

(2)  Identification  of  the  parameter(s) 
to  be  monitored  to  ensure  that  each 
control  device  is  operated  in 
conformance  with  its  design,  and  that 
the  emission  limit  is  not  exceeded. 

(3)  An  explanation  of  the  criteria  to  be 
used  in  selecting  the  monitoring 
parameter(s). 

(4)  A  description  of  the  types  and 
frequencies  of  maintenance  necessary. 

(5)  A  schedule  for  reporting  of  other 
information  demonstrating  continued 
compliance  with  §  61.132(a).  The 
reporting  schedule  shall  be  consistent 
with  the  compliance,  monitoring,  and 
maintenance  methods,  and  shall  be  no 
more  frequent  than  quarterly. 

(e)  Each  owner  or  operator  subject  to 
this  subpart  shall  submit  to  the 
Administrator  a  written  report  of  excess 
emissions  established  in  the  approved 
operating  and  maintenance  plan.  For  the 
purposes  of  this  paragraph,  excess 
emissions  shall  be  considered  any 
exceedence  of  the  monitoring 
parameters  specified  in  the  approved 
operating  and  maintenance  plan; 

§  6 1 . 1 35    Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act,  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  that  will  not  be 
delegated  to  States:  None. 

7.  Under  Approaches  A,  B.  and  C.  as 
described  in  the  preamble  for  Coke  By- 
product Recovery  Plants,  §  61.241  of  40 
CFR  Part  61.  Subpart  V.  would  be 
amended  by  revising  the  definition  of 
"repaired"  and  by  adding  a  definition  of 
"stuffing  box  pressure"  as  follows: 

§61.241     Definitions. 

***** 

"Repaired"  means  that  equipment  is 
adjusted,  or  otherwise  altered,  to 
eliminate  a  leak  as  indicated  by  one  of 
the  following:  An  instrument  reading  of 
10,000  ppm  or  greater,  detectable 
emissions  as  indicated  by  an  instrument 
reading  of  500  ppm  or  greater  above  a 
background  concentration,  indication  of 
liquids  dripping,  or  indication  by  a 
sensor  that  a  seal  system  or  barrier  fluid 
system  has  failed. 

"Stuffing  box  pressure"  means  the 
fluid  (liquid  or  gas)  pressure  inside  the 
casing  or  housing  of  a  piece  of 


equipment,  on  the  process  side  of  the 
inboard  seal. 

***** 

8.  Under  Approaches  A,  B,  and  C,  as 
described  in  the  preamble  for  Coke  By- 
product Recovery  Plants,  §61.245  of  40 
CFR  Part  61,  Subpart  V,  would  be 
amended  by  revising  introductory 
paragraph  (b),  introductory  paragraph 
(c),  and  paragraph  (d)(3)  as  follows: 

§  61.245    Test  mettiods  and  procedures. 

***** 

(b)  Monitoring,  as  required  in 
§§61.242,  61.243,  61.244.  and  61.135,  shall 
comply  with  the  following  requirements: 

***** 

(c)  When  equipment  is  tested  for 
compliance  with  no  detectable 
emissions,  the  test  shall  comply  with  the 
following  requirements: 

***** 

(d)  *  *  • 

(3)  Samples  used  in  determining  the 
percent  VHAP  content  shall  be 
representative,  as  determined  by  the 
Administrator,  of  the  process  fluid  that 
is  contained  in  or  contacts  the 
equipment  or  the  gas  being  combusted 
in  the  flare. 

9.  Under  Approaches  A,  B,  and  C,  as 
described  in  the  preamble  for  Coke  By- 
Product  Recovery  Plants,  §  61.246  of  40 
CFR  Part  61,  Subpart  V,  would  be 
amended  by  revising  the  introductions 
to  paragraphs  (b),  (c),  and  (e)  and  by 
revising  paragraphs  (e)(2)(i),  (e)(2)(ii), 
(e)(4)(i),  and  (h)(1)  to  read  as  follows: 

§  6 1 .246    Recordtceeping  requirements. 

***** 

(b)  When  each  leak  is  detected  as 
specified  in  §§61.242-2.  61.242-3, 
61.242-7,  61.242-8.  and  61.135,  the 
following  requirements  apply: 

***** 

(c)  When  each  leak  is  detected  as 
specified  in  §§61.242-2,  61.242-3, 
61.242-7,  61.242-«,  and  61.135,  the 
following  information  shall  be  recorded 
in  a  log  and  shall  be  kept  for  2  years  in  a 
readily  accessible  location: 
***** 

(e)  The  following  information 
pertaining  to  all  equipment  to  which  a 
standard  applies  shall  be  recorded  in  a 
log  that  is  kept  in  a  readily  accessible 
location: 

(1)  *  *  * 

(2)(i)  A  list  of  identification  numbers 
for  equipment  that  the  owner  or 
operator  elects  to  designate  for  no 
detectable  emissions,  as  indicated  by  an 
instrument  reading  of  less  than  500  ppm 
above  background. 
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(ii)  The  designation  of  this  equipment 
for  no  detectable  emissions  shall  be 
signed  by  the  owner  or  operator. 

(3)  •  *  * 

(4)(i)  The  dates  of  each  compliance 
test  required  in  §§61.242-2(e),  61.242- 
3{i).  61.242-4,  61.242-7(0.  and  61.135(g). 

***** 

(h)  *  •  * 

(1)  Design  criterion  required  in 
§§61.242-2(d)(5),  61.242-3(e)(2).  and 
61.135(e)(4)  and  an  explanation  of  the 
design  criterion:  and 
«        *        *        «        * 

10.  Under  Approaches  A,  B.  and  C.  as 
described  in  the  preamble  for  Coke  By- 
product Recovery  Plants,  §  61.247  of  40 
CFR  Part  61,  Subpart  V.  would  be 
amended  by  revising  paragraph  (b)(5)  to 
read  as  follows: 

§61.247    Reporting  requirements. 

***** 

(b)-  *  * 

(5)  The  results  of  all  performance  tests 
to  determine  compliance  with  no 
detectable  emissions  and  with 
§§61.243-1  and  61.243-2  conducted 
within  the  semiannual  reporting  period. 
***** 

11.  Under  Approaches  A.  B.  and  C  as 
described  in  the  preamble.  Subpart  Y 
would  be  added  to  Part  61  of  Title  40  as 
follows: 

Subpart  Y— National  Emission  Standard  for 
Benzene  Emissions  From  Benzene  Storage 
Vessels 

Sec. 

61.270  Applicaliility  and  designation  of 
sources. 

01.271  Emission  standard. 

61.272  Compliance  provisions. 

61.273  Alternative  means  of  emission 
limitation. 

61.274  Initial  report. 

61.275  Periodic  report. 

61.276  Recordkeeping. 

61.277  Delegation  of  authority. 

Subpart  Y— National  Emission 
Standard  for  Benzene  Emissions  From 
Benzene  Storage  Vessels 

§  61.270    Applicability  and  designation  of 
sources. 

(a)  The  source  to  which  this  subpart 
applies  is  each  storage  vessel  that  is 
storing  benzene  having  a  specific  gravity 
within  the  range  of  specific  gravities 
specified  for  Industrial  Grade  Benzene 
in  ASTM-D-836-80  (incorporated  by 
reference  as  specified  in  §  61.18).  This 
specification  includes  Industrial  Grade 
Benzene,  Nitration  Grade  Benzene,  and 
Refined  Benzene-535. 

(b)  Except  for  paragraph  (b)  in 

§  61.276,  storage  vessels  with  a  design 
storage  capacity  less  than  38  cubic 


meters  (10,000  gallons)  are  exempt  from 
the  provisions  of  this  subpart. 

(c)  This  subpart  does  not  apply  to 
storage  vessels  used  for  storing  benzene 
at  coke  by-product  facilities. 

(d)  This  subpart  does  not  apply  to 
vessels  permanently  attached  to  motor 
vehicles  such  as  trucks,  rail  cars,  barges, 
or  ships. 

(e)  This  subpart  does  not  apply  to 
pressure  vessels  designed  to  operate  in 
excess  of  204.9  kPa  and  without 
emissions  to  the  atmosphere. 

(f)  A  designated  source  subject  to  the 
provisions  of  this  subpart  that  is  also 
subject  to  applicable  provisions  of  40 
CFR  Part  60,  Subparts  K,  K(a),  and  K(b) 
shall  be  required  to  comply  only  with 
the  provisions  of  this  subpart. 

§61.271    Emission  standard. 

The  owner  or  operator  of  a  storage 
vessel  with  a  design  storage  capacity 
greater  than  38  cubic  meters  (10,000 
gallons)  to  which  this  subpart  applies 
shall  reduce  emissions  to  the 
atmosphere  by  meeting  the  equipment 
and  procedural  requirements  in 
paragraphs  (a),  (b),  or  (c)  of  this  section, 
or  equivalent  as  provided  in  §  61.273. 
and  paragraph  (d)  of  this  section. 

(a)  Requirements  for  a  permanently 
affixed  roof  and  internal  floating  roof. 

(1)  Each  storage  vessel  shall  be 
equipped  with  an  internal  floating  roof. 
An  internal  floating  roof  means  a  cover 
that  rests  on  the  liquid  surface  (but  not 
necessarily  in  complete  contact  with  it) 
inside  a  storage  vessel  that  has  a 
permanently  affixed  roof.  The  internal 
floating  roof  shall  be  floating  on  the 
liquid  surface  at  all  times,  except  during 
initial  fill  and  during  those  intervals 
when  the  storage  vessel  is  completely 
emptied  or  subsequently  emptied  and 
refilled.  When  the  roof  is  resting  on  the 
leg  supports,  the  process  of  filling, 
emptying,  or  refilling  shall  be  continuous 
and  shall  be  accomplished  as  rapidly  as 
possible. 

(2)  Each  internal  floating  roof  shall  be 
equipped  with  one  of  the  closure  devices 
listed  in  paragraphs  (a)(2),  (i),  (ii),  or  (iii) 
of  this  section  between  the  wall  of  the 
storage  vessel  and  the  edge  of  the 
internal  floating  roof.  This  requirement 
does  not  apply  to  each  existing  storage 
vessel  for  which  construction  of  an 
internal  floating  roof  commenced  on  or 
before  July  28. 1988. 

(i)  A  foam-  or  liquid-filled  seal 
mounted  in  contact  with  the  liquid 
(liquid-mounted  seal).  A  liquid-mounted 
seal  means  a  foam-  or  liquid-filled  seal 
mounted  in  contact  with  the  liquid 
between  the  wall  of  the  storage  vessel 
and  the  floating  roof  continuously 
around  the  circumference  of  the  tank. 


(ii)  Two  seals  mounted  one  above  the 
other  so  that  each  forms  a  continuous 
closure  that  completely  covers  the  space 
between  the  wall  of  the  storage  vessel 
and  the  edge  of  the  internal  floating 
roof.  The  lower  seal  may  be  vapor- 
mounted,  but  both  must  be  continuous 

(iii)  A  metallic  shoe  seal.  A  metallic 
shoe  seal  (also  referred  to  as  a 
mechanical  shoe  seal]  is.  but  is  not 
limited  to.  a  metal  sheet  held  vertically 
against  the  wall  of  the  storage  vessel  by 
springs  or  weighted  levers  and  is 
connected  by  braces  to  the  floating  roof 
A  flexible  coated  fabric  (envelope) 
spans  the  annular  space  between  the 
metal  sheet  and  the  floating  roof 

(3)  Each  opening  in  the  internal 
floating  roof,  except  for  automatic 
bleeder  vents,  leg  sleeves,  ladder  wells 
sampled  wells,  rim  space  vents,  and 
stub  drains,  shall  be  equipped  with  a 
cover  which  is  in  a  closed  position  at  all 
times  (i.e..  no  visible  gap),  except  when 
the  device  is  in  actual  use.  If  an  existing 
storage  vessel  had  an  internal  floating 
roof  as  of  July  28. 1988.  this  requirement 
does  not  have  to  be  met  until  the  first 
time  after  the  date  of  promulgation 
when  the  vessel  is  emptied  and 
degassed  or  10  years  from  the  date  of 
promulgation,  whichever  occurs  first 

(4)  Automatic  bleeder  vents  are  to  be 
closed  at  all  times  when  the  roof  is 
floating,  except  when  the  roof  is  being 
floated  off  or  is  being  landed  on  the  roof 
leg  supports. 

(5)  Each  internal  floating  roof  shall 
meet  the  specifications  listed  below.  If 
an  existing  storage  vessel  had  an 
internal  floating  roof  as  of  July  28, 1988. 
the  requirements  listed  below  do  not 
have  to  be  met  until  the  first  time  after 
the  date  of  promulgation  when  the 
vessel  is  emptied  and  degassed  or  10 
years  from  the  date  of  promulgation, 
whichever  comes  first, 

(i)  Each  cover  on  an  opening  of  an 
internal  floating  roof  shall  be  gasketed. 

(ii)  Covers  on  each  access  hatch  and 
each  automatic  gauge  float  well  shall  be 
bolted  when  they  are  not  in  use. 

(iii)  Each  penetration  of  the  internal 
floating  roof  for  the  purposes  of 
sampling  shall  be  a  sample  well.  Each 
sample  well  shall  have  a  slit  fabric 
cover  that  covers  at  least  90  percent  of 
the  opening. 

(iv)  Each  automatic  bleeder  vent  shall 
be  gasketed. 

(v)  Rim  space  vents  shall  be  equipped 
with  a  gasket  and  are  to  be  set  to  open 
only  when  the  internal  floating  roof  is 
not  floating  or  at  the  manufacturer's 
recommended  setting. 

(vi)  Each  penetration  of  the  internal 
floating  roof  that  allows  for  passage  of  a 
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ladder  shall  have  a  gasketed  sliding 
cover. 

(6)  A  storage  vessel  with  a  continuous 
secondary  seal  does  not  have  to  meet 
the  specifications  for  internal  floating 
roofs  included  in  paragraph  (a](5]  of  this 
section.  A  continuous  secondary  seal 
means  the  upper  of  two  seals  forming  a 
continuous  closure  except  as  provided 
in  §  61.272(b)(4)  between  the  wall  of  the 
storage  vessel  and  the  internal  floating 
roof. 

(7)  For  a  storage  vessel  for  which 
construction  commenced  after  July  28, 
1988,  each  penetration  of  the  internal 
floating  roof  that  allows  for  passage  of  a 
column  supporting  the  fixed  roof  shall 
have  a  flexible  fabric  sleeve  seal  or  a 
gasketed  sliding  cover. 

(8)  Each  opening  in  a  noncontact 
internal  floating  roof  except  for 
automatic  bleeder  vents  (vacuum 
breaker  vents]  and  the  rim  space  vents 
is  to  provide  a  projection  below  the 
liquid  surface. 

(b)  Requirements  for  external  floating 
roof  tanks. 

(1)  Each  storage  vessel  shall  have  an 
external  floating  roof.  An  external 
floating  roof  means  a  pontoon-type  or 
double-deck-type  cover  that  rests  on  the 
liquid  surface  in  a  vessel  with  no  fixed 
roof. 

(2)  Each  external  floating  roof  shall  be 
equipped  with  a  closure  device  between 
the  wall  of  the  storage  vessel  and  the 
roof  edge.  Except  as  provided  in 
paragraph  (b)(5)  of  this  section,  the 
closure  device  is  to  consist  of  two  seals, 
one  above  the  other.  The  lower  seal  is 
referred  to  as  the  primary  seal  and  the 
upper  seal  is  referred  to  as  the 
secondary  seal. 

(i)  The  primary  seal  shall  be  either  a 
metallic  shoe  seal  or  a  liquid-mounted 
seal.  A  liquid-mounted  seal  means  a 
foam-  or  liquid-filled  seal  mounted  in 
contact  except  as  provided  in 
§  61.272(b)(4)  with  the  liquid  between 
the  wall  of  the  storage  vessel  and  the 
floating  roof  continuously  around  the 
circumference  of  the  tank.  A  metallic 
shoe  seal  (which  can  also  be  referred  to 
as  a  mechanical  shoe  seal]  is,  but  is  not 
limited  to,  a  metal  sheet  held  vertically 
against  the  wall  of  the  storage  vessel 
except  as  provided  in  §  61.272(b)(4)  by 
springs  or  weighted  levels  and  is 
connected  by  braces  to  the  floating  roof. 
A  flexible  coated  fabric  (envelope] 
spans  the  annular  space  between  the 
metal  sheet  and  the  floating  roof.  Except 
as  provided  in  §  61.272(b)(4)  the  primary 
seal  shall  completely  cover  the  annular 
space  between  the  edge  of  the  floating 
roof  and  the  tank  wall. 

(ii)  The  secondary  seal  shall 
completely  cover  the  annular  space 
between  the  external  floating  roof  and 


the  wall  of  the  storage  vessel  in  a 
continuous  fashion  except  as  allowed  in 
§  61.272(b)(4)(ii). 

(3)  Except  for  automatic  bleeder  vents 
and  rim  space  vents,  each  opening  in  the 
noncontact  external  floating  roof  shall 
provide  a  projection  below  the  liquid 
surface.  Except  for  automatic  bleeder 
vents,  rim  space  vents,  roof  drains,  and 
leg  sleeves,  each  opening  in  the  roof  is 
to  be  equipped  with  a  gasketed  cover, 
seal  or  lid  which  is  to  be  maintained  in  a 
closed  position  at  all  times  (i.e..  no 
visible  gap)  except  when  the  device  is  in 
actual  use.  Automatic  bleeder  vents  are 
to  be  closed  at  all  times  when  the  roof  is 
floating,  except  when  the  roof  is  being 
floated  off  or  is  being  landed  on  the  roof 
leg  supports.  Rim  vents  are  to  be  set  to 
open  when  the  roof  is  being  floated  off 
the  roof  leg  supports  or  at  the 
manufacturer's  recommended  setting. 
Automatic  bleeder  vents  and  rim  space 
vents  are  to  be  gasketed.  Each 
emergency  roof  drain  is  to  be  provided 
with  a  slotted  membrane  fabric  cover 
that  covers  at  least  90  percent  of  the 
area  of  the  opening. 

(4)  The  roof  shall  be  floating  on  the 
liquid  at  all  times  (i.e..  off  the  roof  leg 
supports]  except  during  initial  All  until 
the  roof  is  lifted  off  leg  supports  and 
when  the  tank  is  completely  emptied 
and  subsequently  refilled.  The  process 
of  emptying  and  refilling  when  the  roof 
is  resting  on  the  leg  supports  shall  be 
continuous  and  shall  be  accomplished 
as  rapidly  as  possible. 

(5)  The  requirement  for  a  secondary 
seal  does  not  apply  to  each  existing 
storage  vessel  that  was  equipped  with  a 
liquid-mounted  primary  seal  as  of  )uly 
28, 1988,  until  after  the  first  time  after 
the  date  of  promulgation  when  the 
vessel  is  emptied  and  degassed  or  10 
years  from  the  date  of  promulgation, 
whichever  occurs  first. 

(c)  Requirements  for  closed  vent 
system/control  device. 

(1)  The  closed  vent  system  shall  be 
designed  to  collect  all  benzene  vapors 
and  gases  discharged  from  the  storage 
vessel  and  operated  with  no  detectable 
emissions,  as  indicated  by  an  instrument 
reading  of  less  than  500  ppm  above 
background  and  visual  inspections,  as 
determined  in  Part  61,  Subpart  V, 
§61.242-11. 

(2)  The  control  device  shall  be 
designed  and  operated  to  reduce  inlet 
benzene  emissions  by  95  percent  or 
greater.  If  a  flare  is  used  as  the  control 
device,  it  shall  meet  the  specifications 
described  in  the  general  control  device 
requirements  of  40  CFR  60.18. 

(3)  The  specifications  and 
requirements  listed  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  section  for  closed  vent 
systems/control  devices  do  not  apply 


during  periods  of  routine  maintenance. 
During  periods  of  routine  maintenance, 
the  benzene  level  in  the  storage 
vessel(s)  serviced  by  the  control  device 
subject  to  the  provisions  of  §  61.271(c) 
may  be  lowered  but  not  raised.  Periods 
of  routine  maintenance  shall  not  exceed 
72  hours  as  outlined  in  the  maintenance 
plan  required  by  §61.272(c](l)(iii)  when 
approved  by  the  Administrator. 

(4)  The  specifications  and 
requirements  listed  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  section  for  closed  vent/ 
control  devices  do  not  apply  during  a 
control  system  malfunction.  A  control 
system  malfunction  means  any  sudden 
and  unavoidable  failure  of  air  pollution 
control  equipment.  A  failure  caused 
entirely  or  in  part  by  design  deficiencies, 
poor  maintenance,  careless  operation,  or 
other  preventable  upset  condition  or 
equipment  breakdown  is  not  considered 
a  malfunction. 

(d)  The  owner  or  operator  of  each 
affected  storage  vessel  shall  meet  the 
requirements  of  paragraph  (a),  (b),  or  (c) 
of  this  section,  as  follows: 

(1)  The  owner  or  operator  of  each 
existing  benzene  storage  vessel  shall 
meet  the  requirements  of  paragraph  (a), 
(b),  or  (c)  of  this  section  no  later  than  90 
days  after  the  effective  date  of  this 
regulation  with  the  exceptions  noted  in 
paragraphs  (a)(3),  (a)(5).  and  (b)(5) 
unless  a  waiver  of  compliance  has  been 
approved  by  the  Administrator  in 
accordance  with  §  61.11. 

(2)  The  owner  or  operator  of  each 
benzene  storage  vessel  upon  which 
construction  commenced  after  the  date 
of  promulgation  shall  meet  the 
requirements  of  paragraph  (a),  (b).  or  (c) 
of  this  section  prior  to  filling  (i.e..  roof  is 
lifted  off  leg  s.upports)  the  storage  vessel 
with  benzene. 

(3)  The  owner  or  operator  of  each 
benzene  storage  vessel  upon  which 
construction  commenced  on  or  after  July 
28, 1988,  and  before  the  date  of 
promulgation  shall  meet  the 
requirements  of  paragraph  (a),  (b).  or  (c) 
of  this  section  on  the  effective  date  of 
this  regulation. 

§  61.272    Complianc*  provisions. 

The  owner  or  operator  of  each  storage 
vessel  to  which  this  subpart  applies 
shall  meet  the  requirements  of 
paragraphs  (a),  (b).  (c),  or  (d)  of  this 
section  for  each  storage  vessel  with  a 
design  capacity  greater  than  38  cubic 
meters  (10,000  gallons).  The  applicable 
paragraph  for  a  particular  storage  vessel 
depends  on  the  control  equipment 
installed  to  meet  the  requirements  of 
§  61.271. 

(a)  After  installing  the  control 
equipment  required  to  comply  with 
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§  61.271(a)  {permanently  affixed  roof 
and  internal  floating  roof)  each  owner  or 
operator  shall: 

(1)  Visually  inspect  the  internal 
floating  roof,  the  primary  seal,  and  the 
secondary  seal  (if  one  is  in  service), 
prior  to  filling  the  storage  vessels  with 
benzene.  If  there  are  holes,  tears  or 
other  openings  in  the  primary  seal,  the 
secondary  seal,  or  the  seal  fabric,  or 
defects  in  the  internal  floating  roof,  the 
owner  or  operator  shall  repair  the  items 
before  filling  the  storage  vessel. 

(2)  Visually  inspect  the  internal 
floating  roof  and  the  primary  seal  or  the 
secondary  seal  (if  one  is  in  service) 
through  manholes  and  roof  hatches  on 
the  fixed  roof  at  least  once  every  12 
months  after  initial  fill,  except  as 
provided  in  paragraph  (a)(4)  of  this 
section. 

(i)  If  the  internal  floating  roof  is  not 
resting  on  the  surface  of  the  benzene 
liquid  inside  the  storage  vessel,  or  there 
is  liquid  on  the  roof,  or  the  seal  is 
detached,  or  there  are  holes  or  fears  in 
the  seal  fabric,  the  owner  or  operator 
shall  repair  the  items  or  empty  and 
remove  the  storage  vessel  from  service 
within  30  days.  If  a  failure  that  is 
detected  during  inspections  required  in 
this  paragraph  cannot  be  repaired 
within  30  days  and  if  the  vessel  cannot 
be  emptied  within  30  days,  an  extension 
of  up  to  30  additional  days  may  be 
requested  from  the  Administrator  in  the 
inspection  report  required  in  §  61.275(a). 
Such  a  request  for  an  extension  must 
document  that  alternate  storage 
capacity  is  unavailable  and  specify  a 
schedule  of  actions  the  company  will 
take  that  will  ensure  that  the  control 
equipment  will  be  repaired  or  the  vessel 
will  be  emptied  as  soon  as  possible. 

(ii)  If  there  are  holes,  tears,  or  other 
openings  in  the  primary  or  secondary 
seal  or  seal  fabric,  the  owner  or  operator 
shall  repair  the  items  the  first  time  the 
vessel  is  emptied  and  degassed. 

(3)  Visually  inspect  the  infernal 
floating  roof,  the  primary  seal,  and  the 
secondary  seal  (if  one  is  in  service)  each 
time  the  storage  vessel  is  emptied  and 
degassed.  In  no  event  shall  inspections 
conducted  in  accordance  with  this 
provision  occur  at  intervals  greater  than 
10  years  in  the  cas-j  of  vessels 
conducting  the  annual  visual  inspections 
88  specified  in  paragraph  (a)(2)  of  this 
section  and  at  intervals  greater  than  5 
years  in  the  case  of  vessels  specified  in 
paragraph  (a)(4)  of  this  section. 

(i)  For  all  the  inspections  required  by 
paragraphs  (a)(1)  and  (a)(3)  of  this 
section,  the  owner  or  operator  shall 
notify  the  Administrator  in  writing  at 
least  30  days  prior  to  the  refilling  of 
each  storage  vessel  to  afford  the 
Administrator  the  opportunity  to  have 


an  observer  present.  If  the  inspection 
required  by  paragraph  (a)(3)  of  this 
section  is  not  planned  and  the  owner  or 
operator  could  not  have  known  about 
the  inspection  30  days  in  advance  of 
refilling  the  tank,  the  owner  or  operator 
shall  notify  the  Administrator  at  least  7 
days  prior  to  the  refilling  of  the  storage 
vessel.  Notification  shall  be  made  by 
telephone  immediately  followed  by 
written  documentation  demonstrating 
why  the  inspection  was  unplanned. 
Alternatively,  the  notification  including 
the  written  documentation  may  be  made 
in  writing  and  sent  by  express  mail  so 
that  it  is  received  by  the  Administrator 
at  least  7  days  prior  to  refilling. 

(ii)  If  the  internal  floating  roof  has 
defects,  the  primary  seal  has  holes, 
tears,  or  other  openings  in  the  seal  or  the 
seal  fabric,  or  the  secondary  seal  has 
holes,  tears,  or  other  openings  in  the 
seal  or  the  seal  fabric,  or  the  gaskets  no 
longer  close  off  the  liquid  surfaces  from 
the  atmosphere,  or  the  slotted 
membrane  has  more  than  10  percent 
open  area,  the  owner  or  operator  shall 
repair  the  items  as  necessary  so  that 
none  of  the  conditions  specified  in  this 
paragraph  exist  before  refilling  the 
storage  vessel  with  benzene. 

(4)  For  vessels  equipped  with  a 
double-seal  system  as  specified  in 
§  61.271(a)(2)(ii): 

(i)  Visually  inspect  the  vessel  as 
specified  in  paragraph  (a)(3)  of  this 
section  at  least  every  5  years;  or 

(ii)  Visually  inspect  the  vessel 
annually  as  specified  in  paragraph  (a)(2) 
of  this  section. 

(b)  After  installing  the  control 
equipment  required  to  comply  with 
§  61.271(b)  (external  floating  roof)  the 
owner  or  operator  shall: 

(1)  Determine  the  gap  areas  and 
maximum  gap  widths  between  the 
primary  seal  and  the  wall  of  the  storage 
vessel,  and  the  secondary  seal  and  the 
wall  of  the  storage  vessel  according  to 
the  following  frequency. 

(i)  For  an  external  floating  roof  tank 
equipped  with  primary  and  secondary 
seals,  measurements  of  gaps  between 
the  tank  wall  and  the  primary  seal  (seal 
gaps)  shall  be  performed  during  the 
hydrostatic  testing  of  the  vessel  or 
within  90  days  of  the  initial  fill  with 
benzene  or  within  90  days  of  the  date  of 
promulgation  whichever  occurs  last,  and 
at  least  once  every  5  years  thereafter 
except  as  provided  in  paragraph 
(b)(l)(ii)  of  this  section. 

(ii)  For  an  external  floating  roof  tank 
equipped  with  only  a  liquid-mounted 
primary  seal  as  provided  for  in 
§  61.271(b)(5).  measurements  of  gaps 
between  the  tank  wall  and  the  primary 
seal  (primary  seal  gaps)  shall  be 
performed  within  90  days  of  initial  fill 


with  benzene  or  within  90  days  of  the 
date  of  promulgation  whichever  occurs 
last,  and  at  least  once  per  year 
thereafter.  In  the  event  a  secondary  seal 
is  installed  over  the  primary  seal, 
measurement  of  primary  seal  gaps  shall 
be  performed  within  90  days  of 
installation  and  at  least  once  every  5 
years  thereafter. 

(iii)  For  an  external  floating  roof  tank 
equipped  with  primary  and  secondary 
seals,  measurements  of  gaps  between 
the  tank  wall  and  the  secondary  seal 
shall  be  performed  within  90  days  of  the 
initial  fill  with  benzene,  within  90  days 
of  installation  of  the  secondary  seal,  or 
90  days  of  the  date  of  promulgation, 
whichever  occurs  last,  and  at  least  once 
per  year  thereafter. 

(iv)  If  any  source  ceases  to  store 
benzene  for  a  period  of  1  year  or  more, 
subsequent  introduction  of  benzene  into 
the  vessel  shall  be  considered  an  initial 
fill  for  the  purposes  of  paragraphs 
(b)(l)(ii)  and  (b)(l)(iii)  of  this  section. 

(2)  Determine  gap  widths  and  areas  in 
the  primary  and  secondary  seals 
individually  by  the  following 
procedures: 

(i)  Measure  seal  gaps,  if  any,  at  one  or 
more  floating  roof  levels  when  the  roof 
is  floating  off  the  roof  leg  supports. 

(ii)  Measure  seal  gaps  around  the 
entire  circumference  of  the  tank  in  each 
place  where  a  0.32  cm  [Ve  in.)  diameter 
uniform  probe  passes  freely  (without 
forcing  or  binding  against  seal)  between 
the  seal  and  the  wall  of  the  storage 
vessel  and  measure  the  circumferential 
distance  of  each  such  location. 

(iii)  The  total  surface  area  of  each  gap 
described  in  paragraph  (b)(2)(ii)  of  this 
section  shall  be  determined  by  using 
probes  of  various  widths  to  measure 
accurately  the  actual  distance  from  the 
tank  wall  to  the  seal  and  multiplying 
each  such  width  by  its  respective 
circumferential  distance. 

(3)  Add  the  gap  surface  area  of  each 
gap  location  for  the  primary  seal  and  the 
secondary  seal  individually.  Divide  the 
sum  for  each  seal  by  the  nominal 
distance  of  the  tank  and  compare  each 
ratio  to  the  respective  standards  in 

§  61.272(b)(4)  and  §  61.272(b)(5). 

(4)  Repair  conditions  not  meeting 
requirements  listed  in  paragraphs  (b)(2) 
(i)  and  (ii)  of  this  section  within  30  days 
of  identification  in  any  inspection  or 
empty  and  remove  the  storage  vessel 
from  service  within  30  days: 

(i)  The  accumulated  area  of  gaps 
between  the  tank  wall  and  the  metallic 
shoe  seal  or  the  liquid-mounted  primary 
seal  shall  not  exceed  212  cm*  per  meter 
of  tank  diameter  (10.0  in.*  per  foot  of 
tank  diameter)  and  the  width  of  any 
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portion  of  any  gap  shall  not  exceed  3.81 
cm  (1V4  in.). 

(A)  One  end  of  the  metallic  shoe  is  to 
extend  into  the  stored  liquid  and  the 
other  end  is  to  extend  a  minimum 
vertical  distance  of  61  cm  (24  in.)  above 
the  stored  liquid  surface. 

(B)  There  are  no  holes,  tears,  or  other 
openings  in  the  shoe,  seal  fabric,  or  seal 
envelope. 

(ii)  The  secondary  seal  is  to  meet  the 
following  requirements: 

(A)  The  secondary  seal  is  to  be 
installed  above  the  primary  seal  so  that 
it  completely  covers  the  space  between 
the  roof  edge  and  the  tank  wall  except 
as  provided  in  the  following  paragraphs 
of  this  section. 

(B)  The  accumulated  area  of  gaps 
between  the  tank  wall  and  the 
secondary  seal  shall  not  exceed  21.2 
cm*  per  meter  of  tank  diameter  (1.0  in.* 
per  foot  of  tank  diameter)  or  the  width 
of  any  portion  of  any  gap  shall  exceed 
1.27  cm  [Vi  in.).  These  seal  gap 
requirements  may  be  exceeded  during 
the  measurement  of  primary  seal  gaps 
as  required  by  paragraph  (b)(l)(i)  of  this 
section. 

(C)  There  are  to  be  no  holes,  tears,  or 
other  openings  in  the  seal  or  seal  fabric. 

(iii)  If  a  failure  that  is  detected  during 
inspections  required  in  this  paragraph 
cannot  be  repaired  within  30  days  and  if 
the  vessel  cannot  be  emptied  within  30 
days,  an  extension  of  up  to  30  additional 
days  may  be  requested  from  the 
Administrator  in  the  inspection  report 
required  in  §  61.275(d).  Such  extension 
request  must  include  a  demonstration  of 
unavailibility  of  alternate  storage 
capacity  and  a  specification  of  a 
schedule  that  will  ensure  that  the 
control  equipment  will  be  repaired  or 
the  vessel  will  be  emptied  as  soon  as 
possible. 

(5)  The  owner  or  operator  shall  notify 
the  Administrator  30  days  in  advance  of 
any  gap  measurement  required  by 
paragraph  (b)(1)  of  this  section  to  afford 
the  Administrator  the  opportunity  to 
have  an  observer  present. 

(6)  Visually  inspect  the  external 
floating  roof,  the  primary  seal, 
secondary  seal,  and  fittings  each  time 
the  vessel  is  emptied  and  degassed. 

(i)  If  the  external  floating  roof  has 
defects,  the  primary  seal  has  holes, 
tears,  or  other  openings  in  the  seal  or  the 
seal  fabric,  or  the  secondary  seal  has 
holes,  tears,  or  other  openings  in  the 
seal  or  the  seal  fabric,  the  owner  or 
operator  shall  repair  the  items  as 
necessary  so  that  none  of  the  conditions 
specified  in  this  paragraph  exist  before 
filling  or  refilling  the  storage  vessel  with 
benzene. 

(ii)  For  all  the  inspections  required  by 
paragraph  (b)(6)  of  this  section,  the 


owner  or  operator  shall  notify  the 
Administrator  in  writing  at  least  30  days 
prior  to  filling  or  refilling  of  each  storage 
vessel  to  afford  the  Administrator  the 
opportunity  to  inspect  the  storage  vessel 
prior  to  refilling.  If  the  inspection 
required  by  paragraph  (b)(6)  of  this 
section  is  not  planned  and  the  owner  or 
operator  could  not  have  known  about 
the  inspection  30  days  in  advance  of 
refilling  the  tank,  the  owner  or  operator 
shall  notify  the  Administrator  at  least  7 
days  prior  to  refilling  of  the  sto-age 
vessel.  Notification  shall  be  made  by 
telephone  immediately  followed  by 
written  documentation  demonstrating 
why  the  inspection  was  unplanned. 
Alternatively,  this  notification  including 
the  written  documentation  may  be  made 
in  writing  and  sent  by  express  mail  so 
that  it  is  received  by  the  Administrator 
at  least  7  days  prior  to  refilling. 

(c)  The  owner  or  operator  of  each 
source  that  is  equipped  with  a  closed 
vent  system  and  control  device  as 
required  in  §  60.271(c)  (other  than  a 
flare)  shall  meet  the  following 
requirements. 

(1)  Within  90  days  of  initial  fill  or  the 
date  of  promulgation,  whichever  comes 
last,  submit  for  approval  by  the 
Administrator,  an  operating  plan 
containing  the  information  listed  below, 
(i)  Documentation  demonstrating  that 
the  control  device  being  used  achieves 
the  required  control  efficiency  during 
reasonably  expected  maximum  loading 
conditions.  This  documentation  is  to 
include  a  descripfion  of  the  gas  stream 
which  enters  the  control  device, 
including  flow  and  benzene  content 
under  varying  liquid  level  conditions 
(dynamic  and  static)  and  manufacturer's 
design  specifications  for  the  control 
device.  If  the  control  device  or  the 
closed  vent  capture  system  receives 
vapors,  gases  or  liquids,  other  than 
fuels,  from  sources  that  are  not 
designated  sources  under  this  subpart, 
the  efficiency  demonstration  is  to 
include  consideration  of  all  vapors, 
gases  and  liquids  received  by  the  closed 
vent  capture  system  and  control  device. 
If  an  enclosed  combustion  device  with  a 
minimum  residence  time  of  0.75  seconds 
and  a  minimum  temperature  of  816  °C  is 
used  to  meet  the  95  percent  requirement, 
documentation  that  those  conditions 
exist  is  sufficient  to  meet  the 
requirements  of  this  paragraph. 

(ii)  A  description  of  the  parameter  or 
parameters  to  be  monitored  to  ensure 
that  the  control  device  is  operated  and 
maintained  in  conformance  with  its 
design  and  an  explanation  of  the  criteria 
used  for  selection  of  that  parameter  (or 
parameters). 

(iii)  A  maintenance  plan  for  the 
system  including  the  type  of 


maintenance  necessary,  planned 
frequency  of  maintenance,  and  lengths 
of  maintenance  periods  for  those 
operations  that  would  require  the  closed 
vent  system  or  the  control  device  to  be 
out  of  compliance  with  §  61.271(c).  The 
maintenance  plan  shall  require  th.it  the 
system  be  out  of  compliance  with 
§  61.271(c)  for  no  more  than  72  hours  per 
year. 

(2)  Operate,  monitor  the  parameters, 
and  maintain  the  closed  vent  system 
and  control  device  in  accordance  with 
the  operating  plan  submitted  to  the 
Administrator  in  accordance  with 
paragraph  (c)(1)  of  this  section,  unless 
the  plan  was  modified  by  the 
Administrator  during  the  approval 
process.  In  this  case,  the  modified  plan 
applies. 

(d)  The  owner  or  operator  of  each 
source  that  is  equipped  with  a  closed 
vent  system  and  a  flare  to  meet  the 
requirements  in  §  61.271(c)  shall  meet 
the  requirements  as  specified  in  the 
general  control  device  requirements  in 
§  60.18  (e)  and  (f). 

§  61 .273    Alternative  means  of  emission 
limitation. 

(a)  Upon  written  application  from  any 
person,  the  Administrator  may  approve 
the  use  of  alternative  means  of  emission 
limitation  which  have  been 
demonstrated  to  his  satisfaction  to 
achieve  a  reduction  in  benzene 
emissions  at  least  equivalent  to  the 
reduction  in  emissions  achieved  by  any 
requirement  in  §  61.271  (a),  (b).  or  (c)  of 
this  subpart. 

(b)  Determination  of  equivalence  to 
the  reduction  in  emissions  achieved  by 
the  requirements  of  §  61.271  (a),  (b)  or 
(c)  will  be  evaluated  using  the  following 
information  to  be  included  in  the  written 
application  to  the  Administrator. 

(1)  Actual  emissions  tests  that  use 
full-size  or  scale-model  storage  vessels 
that  accurately  collect  and  measure  all 
benzene  emissions  from  a  given  control 
device,  and  which  accurately  simulate 
wind  and  account  for  other  emission 
variables  such  as  temperature  and 
barometric  pressure. 

(2)  An  engineering  evaluation  that  the 
Administrator  determines  is  an  accurate 
method  of  determining  equivalence. 

(c)  The  Administrator  may  condition 
approval  of  equivalency  on 
requirements  that  may  be  necessary  to 
ensure  operation  and  maintenance  to 
achieve  the  same  emission  reduction  as 
the  requirements  of  §  61.271  (a),  (b).  or 
(c). 

(d)  If.  in  the  Administrator's  judgment, 
an  application  for  equivalence  may  be 
approvable,  the  Administrator  will 
publish  a  notice  of  preliminary 
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determination  in  the  Federal  Register 
and  provide  the  opportunity  for  public 
hearing.  After  notice  and  opportunity  for 
public  hearmg,  the  Administrator  will 
determine  the  equivalence  of  the 
alternative  means  of  emission  hmitation 
and  will  publish  the  final  determination 
in  the  Federal  Register. 

§61.274    Initial  report 

(a)  The  owner  or  operator  of  each 
storage  vessel  to  which  this  subpart 
applies  and  which  has  a  design  capacity 
greater  than  38  cubic  meters  (10,000 
gallons)  shall  submit  an  initial  report 
describing  the  controls  which  will  be 
applied  to  meet  the  equipment 
requirements  in  §  61.271.  For  an  existing 
storage  vessel  or  a  new  storage  vessel 
for  which  construction  and  operation 
commenced  prior  to  the  promulgation 
date  of  this  regulation,  this  report  shall 
be  submitted  within  90  days  of  the 
effective  date  of  this  regulation,  and  can 
be  combined  with  the  report  required  by 
§  61.10.  For  a  new  storage  vessel  for 
which  construction  or  operation 
commenced  on  or  after  the  promulgation 
date,  the  report  shall  be  combined  with 
the  report  required  by  §  61.07.  In  the 
case  where  the  owner  or  operator  seeks 
to  comply  with  §  61.271(c)  with  a  control 
device  other  than  a  flare,  this 
information  may  consist  of  the 
information  required  by  §  61.272(c)(1). 

(b)  The  owner  or  operator  of  each 
storage  vessel  seeking  to  comply  with 
§  61.271  with  a  flare,  shall  submit  a 
report  containing  the  measurements 
required  by  §  60.18(f)  (1),  (2).  (3),  (4).  (5). 
and  (6).  For  the  owner  or  operator  of  an 
existing  storage  vessel  not  seeking  to 
obtain  a  waiver  or  a  new  storage  vessel 
for  which  construction  and  operation 
commenced  prior  to  the  promulgation 
date,  this  report  shall  be  combined  with 
the  report  required  by  paragraph  (a)  of 
this  section.  For  the  owner  or  operator 
of  an  existing  storage  vessel  seeking  to 
obtain  a  waiver,  the  reporting  date  will 
be  established  in  the  response  to  the 
waiver  request.  For  the  owner  or 
operator  of  a  new  storage  vessel  for 
which  construction  or  operation 
commenced  after  the  promulgation  date, 
the  report  shall  be  submitted  within  90 
days  of  the  date  the  vessel  is  initially 
filled  (or  partially  filled)  with  benzene. 

§61.275    Periodic  report 

(a)  The  owner  or  operator  of  each 
storage  vessel  to  which  this  subpart 
applies  after  installing  control 
equipment  in  accordance  with 
§  61.271(a)  (fixed  roof  and  internal 
floating  roof)  shall  submit  a  report 
describing  the  results  of  each  inspection 
conducted  in  accordance  with 
§  61.272(a).  For  vessels  for  which  annual 


inspections  are  required  under 
§  61.272(a)(2),  the  first  report  is  to  be 
submitted  no  more  than  12  months  after 
the  initial  report  submitted  in 
accordance  with  §  61.274. 

(1)  Each  report  shall  include  the  date 
of  the  inspection  of  each  storage  vessel 
and  identify  each  storage  vessel  in 
which: 

(i)  The  internal  floating  roof  is  not 
resting  on  the  surface  of  the  benzene 
liquid  inside  the  storage  vessel,  or  there 
is  liquid  on  the  roof,  or  the  seal  is 
detached  from  the  internal  floating  roof, 
or  there  are  holes  or  tears  in  the  seal 
fabric; 

(ii)  There  are  visible  gaps  between  the 
seal  and  the  wall  of  the  storage  vessel;     ' 
or 

(iii)  There  are  holes,  tears,  or  other 
openings  in  the  seal  or  the  seal  fabric. 

(2)  Where  an  annual  report  identifies 
any  condition  in  paragraph  (a)(l)(i)  of 
this  section  the  subsequent  annual 
report  shall  describe  the  measures  used 
to  correct  the  condition,  the  date  the 
storage  vessel  was  emptied,  and  the 
date  the  condition  was  repaired. 

(b)  The  owner  or  operator  of  each 
storage  vessel  to  which  this  subpart 
applies  after  installing  control 
equipment  in  accordance  with 

§  61.271(a)  (fixed  roof  and  internal 
floating  roof)  shall  submit  a  report 
describing  the  results  of  each  inspection 
conducted  in  accordance  with 
§  61.272(a)  (3)  or  (4). 

(1)  The  report  is  to  be  submitted 
within  60  days  of  conducting  each 
inspection  required  by  §  61.272(a)  (3)  or 
(4). 

(2)  Each  report  shall  identify  each 
storage  vessel  in  which  the  owner  or 
operator  finds  that  the  internal  floating 
roof  has  defects,  the  primary  seal  has 
holes,  tears,  or  other  openings  in  the 
seal  or  the  seal  fabric,  or  the  secondary 
seal  (if  one  has  been  installed)  has 
holes,  tears,  or  other  openings  in  the 
seal  or  the  seal  fabric,  or  the  gaskets  no 
longer  close  off  the  liquid  surfaces  from 
the  atmosphere,  or  the  slotted 
membrane  has  more  than  10  percent 
open  area.  The  report  shall  also  provide 
a  description  of  the  repairs  made  to 
these  items. 

(c)  Any  owner  or  operator  of  an 
existing  storage  vessel  which  had  an 
internal  floating  roof  as  of  July  28, 1988, 
and  which  seeks  to  comply  with  the 
requirements  of  §§  61.271(a)(3)  and 
61.271(a)(5)  during  the  first  time  after  the 
date  of  promulgation  when  the  vessel  is 
emptied  and  degassed  or  10  years  from 
the  date  of  promulgation,  shall  notify  the 
Administrator  30  days  prior  to  the 
completion  of  the  installation  of  such 
controls,  and  of  the  date  of  refilling  of 


the  vessel  so  the  Administrator  has  an 
opportunity  to  have  an  observer  present 
to  inspect  the  storage  vessel  before  it  is 
refilled.  This  report  can  be  combined 
with  the  one  required  by  §  61.275(b). 

(d)  The  owner  or  operator  of  each 
storage  vessel  to  which  this  subpart 
applies  after  installing  control 
equipment  in  accordance  with 

§  61.271(b)  (external  floating  roof)  shall 
submit  a  report  describing  the  results  of 
each  seal  gap  measurement  made  in 
accordance  with  §  61.272(b).  The  first 
report  is  to  be  submitted  no  more  than 
12  months  after  the  initial  report 
submitted  in  accordance  with 
§  61.274(b).  Each  report  shall  include  the 
date  of  the  measurement,  the  raw  data 
obtained  in  the  measurement,  and  the 
calculations  described  in  §  61.272(b)  (2) 
and  (3).  and  shall  identify  each  storage 
vessel  which  does  not  meet  the  gap 
specification  of  §  61.271(b)(4).  Where  an 
annual  report  identifies  any  vessel  not 
meeting  the  seal  gap  specifications  of 
§  61.271(b)  the  report  shall  describe  the 
measures  used  to  correct  the  condition 
and  the  date  the  storage  vessel  was 
brought  into  compliance  or  the  date  the 
storage  vessel  was  emptied. 

(e)  Excess  emission  report.  (1)  The 
owner  or  operator  of  each  source 
seeking  to  comply  with  §  61.271(c) 
(vessels  equipped  with  closed  vent 
systems  with  control  devices)  shall 
submit  a  quarterly  report  informing  the 
Administrator  of  each  occurrence  that 
results  in  excess  emissions.  Excess 
emissions  are  emissions  that  occur  at 
any  time  when  compliance  with  the 
specifications  and  requirements  of 

§  61.271(c)  are  not  achieved,  as 
evidenced  by  the  parameters  being 
measured  in  accordance  with 
§  61.272(c)(l)(ii)  if  a  control  device  other 
than  a  flare  is  used,  or  by  the 
measurements  required  in  §  61.272(d) 
and  the  general  control  device 
requirements  in  §  60.18(f)  (1)  and  (2)  if  a 
flare  is  used. 

(2)  The  owner  or  operator  shall  submit 
the  following  information  as  a  minimum 
in  the  report  required  by  paragraph 
(e)(1)  of  this  section: 

(i)  Identify  the  stack  and  other 
emission  points  where  the  excess 
emissions  occurred: 

(ii)  A  statement  of  whether  or  not  the 
owner  or  operator  believes  a  control 
system  malfunction  has  occurred. 

(3)  If  the  owner  or  operator  states  that 
a  control  system  malfunction  has 
occurred,  the  following  information  as  a 
minimum  is  also  to  be  included  in  the 
report  required  under  paragraph  (e)(1)  of 
this  section: 

(i)  Time  and  duration  of  the  control 
system  malfunction  as  determined  by 
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continuous  monitoring  data  (if  any),  or 
the  inspections  or  monitoring  done  in 
accordance  with  the  operating  plan 
required  by  §  61.272(c). 
(ii)  Cause  of  excess  emissions. 

§  61.276    Recordkeeping. 

(a)  Each  owner  or  operator  with  a 
storage  vessel  subject  to  this  subpart 
shall  keep  copies  of  all  reports  and 
records  required  by  this  subpart  for  at 
least  2  years,  except  as  specified  in 
paragraphs  (b)  and  {c)(l)  of  this  section. 

(b)  Each  owner  or  operator  with  a 
storage  vessel,  including  any  vessel 
which  has  a  design  storage  capacity  less 
than  38  cubic  meters  (10,000  gallons), 
shall  keep  readily  accessible  records 
showing  the  dimensions  of  the  storage 
vessel  and  an  analysis  showing  the 
capacity  of  the  storage  vessel.  This 
record  shall  be  kept  as  long  as  the 
source  is  in  operation.  Each  storage 
vessel  with  a  design  capacity  of  less 
than  39  cubic  meters  (10,000  gallons)  is 
subject  to  no  provisions  of  this  subpart 
other  than  those  required  by  this 
paragraph. 

(c)  The  following  information 
pertaining  to  closed  vent  system  and 
control  devices  shall  be  kept  in  a  readily 
accessible  location. 

(1)  A  copy  of  the  operating  plan.  This 
record  shall  be  kept  as  long  as  the 
closed  vent  system  and  control  device  is 
in  use. 

(2)  A  record  of  the  measured  values  of 
the  parameters  monitored  in  accordance 
with  §§  61.272(c](l)(ii)  and  61.272(c)(2). 

(3)  A  record  of  the  maintenance 
performed  in  accordance  with 

§  61.272(c)(l)(iii)  of  the  operating  plan, 
including  the  following: 

(i)  The  duration  of  each  time  the 
closed  vent  system  and  capture  device 
does  not  meet  the  specification  of 
§  61.271(c)  due  to  maintenance, 
including  the  following: 

(A)  The  first  time  of  day  and  date  the 
requirements  of  §  61.271(c)  were  not  met 
at  the  beginning  of  maintenance. 

(B)  The  first  time  of  day  and  date  the 
requirements  of  §  61.271(c)  were  met  at 
the  conclusion  of  maintenance. 

(C)  A  continuous  record  of  the  liquid 
level  in  each  tank  that  the  closed  vent 
system  and  control  device  receive 
vapors  from  during  the  interval  between 
the  times  specified  by  paragraphs 
(c)(3){i)(A)  and  (c)(3)(i)(B)  of  this  section. 
Pumping  records  (simultaneous  input 
and  output)  may  be  substituted  for 
records  of  the  liquid  level. 

§  6 1 .277    Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act,  the  authorities 
contained  in  paragraph  (b)  of  this 


section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  which  will  not  be 
delegated  to  States:  §  61.273. 

12.  Under  Approach  D  as  described  in 
the  preamble.  Subpart  Y  would  be 
added  to  Part  61  of  Title  40  as  follows: 

Subpart  Y— National  Emission  Standard  for 
Benzene  Emissions  From  Benzene  Storage 
Vessels 

Sec. 

61.270  Applicability  and  designation  of 
sources. 

61.271  Definitions. 

61.272  Emission  standard. 

61.273  Demonstration  of  compliance. 

61.274  Emission  monitoring. 

61.275  Recordkeeping. 

61.276  Reporting  requirements. 

61.277  Delegation  of  authority. 

Subpart  Y— National  Emission 
Standard  for  Benzene  Emissions  From 
Benzene  Storage  Vessels 

§61.270    Applicability  and  designation  of 
sources. 

(a)  The  source  to  which  this  subpart 
applies  is  each  storage  vessel  that  is 
storing  benzene  having  a  specific  gravity 
within  the  range  of  specific  gravities 
specified  for  Industrial  Grade  Benzene 
in  ASTM-D-836-80  (incorporated  by 
reference  as  specified  in  §  61.18).  This 
specification  includes  Industrial  Grade 
Benzene,  Nitration  Grade  Benzene,  and 
Refined  Benzene-535. 

§  61.271    Definitions. 

"Plants"  means  any  combination  of 
process  units,  storage  vessels  and 
equipment  used  at  one  site  in  the 
production  of  benzene  as  an 
intermediate  for  final  product  or  in  the 
use  of  benzene. 

§61.272    Emission  standard. 

(a)  No  owner  or  operator  shall  cause 
to  be  emitted  to  the  atmosphere  from  all 
storage  vessels  subject  to  this  subpart 
that  are  located  at  a  plant  total  benzene 
emissions  exceeding  0.47  kg/day. 

§61.273    Demonstration  of  compliance. 

(a)  To  demonstrate  compliance  with 
I  61.272.  benzene  emissions  shall  be 
determined  using  the  following 
procedures: 

(1)  Calculate  benzene  emissions  from 
each  tank  located  at  a  plant  using  the 
equations  and  procedures  given  in 
Section  4.3  in  the  EPA  document 
"Compilation  of  Air  Pollutant  Emission 
Factors";  Volume  1;  September  1985; 
EPA  Publication  Number  AP-42 
(incorporated  by  reference  as  specified 
in  §  61.18). 


(2)  Sum  benzene  emissions  for  all 
storage  tanks  subject  to  this  subpart  that 
are  loaded  at  the  plant. 

(b)  In  lieu  of  using  the  procedures 
specified  in  paragraph  (a)  of  this  section, 
an  owner  or  operator  may  apply  to  the 
Administrator  for  approval  of  an 
equivalent  method  of  measuring  or 
calculating  emissions. 

§61.274    Emission  monitoring. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  §  61.272(a)  shall  submit 
an  operating  and  maintenance  plan  to 
the  Administrator  for  approval  within  90 
days  of  the  effective  date  for  existing 
sources,  or  within  90  days  of  startup  for 
new  sources.  The  plan  shall  include  the 
following: 

(1)  A  description  of  each  emission 
source  and  the  control  techniques  by 
which  the  owner  or  operator  will  comply 
with  the  emission  limit  in  §  61.272(a). 

(2)  Identification  of  the  parameter  or 
parameters  to  be  monitored  to  ensure 
that  each  control  device  is  operated  in 
conformance  with  its  design,  and  that 
the  emission  limit  is  not  exceeded. 

(3)  An  explanation  of  the  criteria  used 
in  selecting  the  monitoring  parameter(s). 

(4)  A  description  of  the  types  and 
frequencies  of  maintenance  necessary. 

(5)  A  schedule  for  reporting  excess 
emissions  or  reporting  of  other 
information  demonstrating  continued 
compliance  with  §  61.272(a).  The 
reporting  schedule  shall  be  consistent 
with  the  compliance,  monitoring,  and 
maintenance  methods,  and  shall  be  no 
more  frequent  than  quarterly. 

(b)  If  control  equipment  that  is  the 
same  as  equipment  specified  in  40  CFR 
Part  60.  Subpart  Kb  is  used  to  comply 
with  the  provisions  of  §  61.272(a),  the 
operating  plan  shall  include  the 
inspection,  monitoring,  operating  and 
maintenance  procedures  specified  in 

§  60.113b  (a),  (b)  and  (c). 

(c)  Each  owner  or  operator  shall 
conduct  operations,  monitor  the 
parameters,  and  maintain  equipment  in 
accordance  with  the  approved  operating 
plan. 

§  61.275    Recordlteeping. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  §  61.272(a)  shall 
maintain  at  the  plant  for  a  period  of  at 
least  2  years,  and  make  available  to  the 
Administrator  upon  request,  the 
following: 

(1)  Records  of  any  emission  test  data 
and  all  calculations  used  to  demonstrate 
compliance  with  §  61.272(a). 

(2)  Records  of  all  inspections  and 
monitoring  of  parameters  specified  in 
the  approved  operating  plan  required 
under  §  61.274. 
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(3)  Records  of  all  periods  where  there 
were  excess  emissions  as  indicated  by 
the  parameters  monitored  under 

§  61.274. 

(4)  Records  of  all  malfunctions  of  all 
air  pollution  control  equipment  used  to 
comply  with  §  61.272(a). 

(5)  Records  of  all  maintenance  and 
repairs  of  each  storage  vessel  subject  to 
this  subpart  and  associuted  air  pollution 
control  equipment. 

S  61.276    Reporting  requirements. 

Each  owner  or  operator  of  a  storage 
vessel  to  which  this  subpart  applies 
shall: 

(a)  If  a  calculational  procedure  is  used 
to  demonstrate  compliance,  a 
compliance  report  including  the 
calculations  shall  be  submitted  with 
either  the  source  report  required  in 

§  61.10  for  existing  sources,  or  the 
notification  of  startup  required  in  §  61.09 
for  new  sources. 

(b)  Submit  the  operating  plan  required 
in  i  61.274  within  90  days  of  the 
effective  date  of  the  regulation  for  an 
existing  source,  or  within  90  days  of 
startup  for  a  new  source. 

(c)  Submit  to  the  Administrator  a 
written  report  of  excess  emissions  at  the 
frequency  established  in  the  operating 
and  maintenance  plant.  For  the  purposes 
of  this  paragraph,  excess  emissions  shall 
be  considered  to  be  any  exceedence  of 
monitored  parameter(s)  established 
under  S  61.274.  The  report  shall  include: 

(1)  Time  and  duration  of  excess 
emissions, 

(2)  Identification  of  the  e.-nission  point 
where  the  excess  emission  occurred, 

(3)  Description  of  any  malfunction 
that  is  believed  to  have  caused  the 
excess  emission. 

(4)  Descriptions  of  any  repairs  or 
actions  taken  to  correct  the  cause  of  the 
excess  emissions. 

§  61.277    Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act,  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  that  will  not  be 
delegated  to  States:  none. 

13.  Under  Approach  D  as  described  in 
the  preamble.  Subpart  Z  would  be 
added  to  Part  61  of  Title  40  as  follows: 

Subpart  Z— National  Emission  Standard  for 
Benzene  Emission  from  Ethylbenzene/ 
Styrene  Plants 

Sec. 

61.280  Applicability  and  desijiEnation  of 
sources. 

61.281  Definilions. 


Sec 

61.282  Emission  standard. 

61.283  Compliance  provision. 

61.284  Emission  monitoring. 

61.285  Reporting. 

61.296  Reporting  requirements. 

61.297  Delegation  of  authority. 

Subpart  Z— National  Emission 
Standard  for  Benzene  Emissions  from 
Ettiylt>enzene/  Styrene  plants. 

§  61.280    Applicability  and  designation  of 
sources. 

(a)  The  source  to  which  tliis  subpart 
applies  is  each  integrated  chemical 
process  producing  either  ethylbenzene 
from  benzene,  or  styrene  from 
ethylbenzene,  and  containing  any  of  the 
following  equipment: 

(1)  Alkylation  reactor  section; 

(2)  Ethylbenzene  hydroperoxidation 
reactor;  or 

(3)  Hydrogen  separation  system. 

§  61.281    Definitions. 

The  terms  used  in  this  subpart  are 
defined  in  the  CAA.  in  §  61.102,  or  in 
this  section  as  follows: 

"Alkylation  reactor  section"  means 
any  equipment  or  combination  of 
equipment  in  which  benzene  is  reacted 
with  ethylene  to  produce  ethylbenzene. 
in  which  the  reactor  catalyst  is 
neutralized  or  separated  from  reaction 
product  or  impurities,  or  in  which 
diethylbenzene  and  polyethylbenzene 
are  catalytically  transformed  to 
ethylbenzene  and  by-products. 

"Atmospheric  column"  means  each 
distillation  unit  that  operates  at 
atmospheric  pressure. 

"Boiler"  means  any  enclosed 
combustion  device  that  extracts  useful 
energy  in  the  form  of  stea  m  or  hot 
process  fluids,  including  a  boiler, 
process  heater,  superheater,  or  reboiler. 

"Corrosive  vent  stream"  means  any 
vent  stream  determined  to  have  a  total 
concentration  (by  volume)  of 
compounds  containing  chlorine  or  other 
halogens  of  20  ppmv  (by  compound)  or 
greater. 

"Dehydrogenation  reactor"  means  a 
reactor  in  which  ethylbenzene  is 
catalytically  dehydrogenated  in  the 
presence  of  steam  to  produce  styrene 
and  by-products. 

"Distillation  operation"  means  a 
continuous  or  batch  operation 
separating  one  or  more  feed  stream(s) 
into  two  or  more  product  streams,  each 
product  stream  having  component 
concentrations  different  from  those  in 
the  feed  stream(s).  The  separation  is 
achieved  by  the  redistrubution  of  the 
components  between  the  liquid  and 
vapor  phase  as  they  approach 
equilibrium  within  the  distillation  unit. 


"Distillation  unit"  means  a  device  or 
vessel  (e.g..  a  column)  in  which 
distillation  operations  occur,  including 
all  associated  internals  (e.g.,  trays  or 
packing]  and  accessories  (e.g..  reboiler, 
condenser),  plus  any  associated 
recovery  system. 

"Ethylbenzene  hyperoxidation 
reactor"  means  any  equipment  or 
combination  of  equipment  in  w^hich 
ethylbenzene  is  oxidized  with  air  or 
oxygen  to  produce  ethylbenzene 
hydroperoxide. 

"Hydrogen  separation  system"  means 
the  combination  of  equipment  in  which 
the  crude  styrene,  unreacted 
ethylbenzene.  and  condensed  steam  are 
separated  from  the  hydrogen-rich  gas 
stream  exiting  the  ethylbenzene 
dehydrogenation  reactor. 

"Incinerator"  means  an  enclosed 
combustion  device  other  than  a  boiler. 

"Malfunction"  means  any  sudden  and 
unavoidable  failure  of  process  or  air 
pollution  control  equipment.  A  failure  of 
process  or  air  pollution  control 
equipment  caused  entirely  or  in  part  by 
design  deficiencies,  poor  maintenance, 
careless  operation,  or  other  preventable 
equipment  breakdown  is  not  considered 
to  be  a  malfunction. 

"Plant"  means  any  combination  of 
process  units  and  equipment  used  at  one 
site  in  the  production  of  ethylbenzene 
from  benzene  or  strjrene  from 
ethylbenzene. 

"Pressure  column"  means  each 
distillation  unit  that  operates  at  greater 
than  atmospheric  pressure. 

"Process  vent  stream"  means  each 
benzene-containing  gas  stream  being 
released  or  having  the  potential  of  being 
released  to  the  atmosphere  from  each  of 
the  following  equipment: 

(1)  Alkylation  reactor  section; 

(2)  Atmospheric  or  pressure  column: 

(3)  Hydrogen  separation  system;  or 

(4)  Vacuum-producing  device. 
"Shutdown"  means  the  cessation  of 

operation  and  cooling  to  ambient 
temperature  of  the  following: 

(1)  Entire  sources  as  designated  in 
§61.280; 

(2)  Alkylation  reactor  section;  or 

(3)  Dehydrogenation  reactor. 
"Startup"  means  the  commencing  of 

operation  from  ambient  temperature  of 
the  following: 

(1)  Entire  source  as  designated  in 
§  61.280; 

(2)  Alkylation  reactor  section:  or 

(3)  Dehydrogenation  reactor. 
"Vacuum-producing  device"  means 

each  device  that  produces  an  absolute 
pressure  less  than  atmospheric  on  any 
distillation  unit. 


i 
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§«1.2«2    Emisaieavtandard. 

No  owner  or  operator  of  a  source  to 
which  this  subpart  applies  shall  cause  to 
be  emitted  to  the  atranosphere  from  all 
process  vents  at  the  plant  total  benzene 
emissions  exceeding  5.5  kg/day. 

§  61.283    Complianca  provisions. 

The  owner  or  operator  of  each  source 
to  which  this  subpart  applies  shall  meet 
the  requirement  of  paragraphs  (a)  and 
(b)  of  this  section  for  each  source. 

(a)  To  demonstrate  compliance  with 
§  61.282,  benzene  emissions  shall  be 
determined  and  the  data  reduced  using 
EPA-approved  sampling  and  analysis 
procedures  or  using  other  procedures 
that  EPA  has  determined  to  be 
acceptable. 

(b)  Unless  a  waiver  of  emission 
testing  is  obtained  under  §  61.13.  the 
owner  or  operator  shall  demonstrate 
compliance  with  f  61.282: 

(1)  No  later  than  90  days  after  the 
effective  date  of  this  subpart  for  a 
source  that  has  an  initial  startup  date 
preceding  the  effective  date;  or 

(2)  No  later  than  90  days  after  startup 
for  a  source  that  has  an  initial  startup 
date  after  the  effective  date. 

(3)  At  such  other  times  as  may  be 
required  by  the  Administrator  under 
section  114  of  the  Act. 

(4)  While  the  source  is  operating 
under  such  conditions  as  the 
Administrator  may  specify,  based  on 
representative  performance  of  the 
source. 

§  61.284    Emission  monitoring. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  §  61.282  shall  submit 
an  operating  and  maintenance  plan  to 
the  Administrator  for  approval: 

(1)  No  later  than  90  days  after  the 
effective  date  of  this  subpart  for  a 
source  that  has  an  initial  startup  date 
preceding  the  effective  date;  or 

(2)  No  later  than  90  days  after  startup 
for  a  source  that  has  an  initial  startup 
date  after  the  effective  date. 

(b]  The  operating  and  maintenance 
plan  shall  include  the  following: 

(1]  A  description  of  each  emission 
source  and  the  control  devices  and 
techniques  by  which  the  owner  or 
operator  will  comply  with  the  emission 
limit  in  S  61.283.  The  description  of  any 
control  system  shall  include  its  design 
specifications,  performance  certification, 
and  maintenance  procedures. 

(2)  Identification  of  the  parameter  or 
parameters  to  be  monitored  to  ensure 


that  each  control  device  is  operated  in 
conformity  with  its  design,  and  that  the 
emission  limit  is  not  exceeded. 

(3)  An  explanation  of  the  criteria  used 
in  selecting  the  monitoring  parameter(s). 

[4]  A  description  of  the  types  and 
frequencies  of  maintenance  necessary. 

(5)  A  schedule  for  rep<Mling  excess 
emissions  or  reporting  of  other 
information  demonstrating  continued 
compliance  with  §  61.282(a).  The 
reporting  schedule  shall  be  consistent 
with  the  compliance,  monitoring,  and 
maintenance  methods,  and  shall  be  no 
more  frequent  than  quarterly. 

(c)  Each  owner  or  operator  shall 
conduct  operations,  monitor  the 
parameter(s).  and  maintain  equipment  in 
conformance  with  the  approved 
operating  and  maintenance  plan. 

§61.285    Recordlceeping. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  §  61.282  shall  maintain 
at  the  plant  for  a  period  of  at  least  2 
years,  and  shall  make  available  to  the 
Administrator  upon  request,  the 
following: 

(1)  Records  of  all  data  and 
calculations  used  to  demonstrate 
compliance  with  §  61.282. 

(2]  Records  of  all  repairs  to  equipment 
subject  to  §  61.282. 

(3)  Records  of  all  monitoring  of 
parameter(s)  specified  in  the  approved 
operating  plan  required  under  S  61.284. 

(4)  Records  of  all  malfunctions  of  any 
air  pollution  control  device  described  in 
the  operating  and  maintenance  plan 
described  in  §  61.284. 

(5)  Records  of  all  maintenance  and 
repair  to  any  air  pollution  control  device 
described  in  the  operating  and 
maintenance  plan  described  in  9  61.284. 

(6)  Records  of  all  relevant  data  and 
information  for  any  additional  methods 
used  to  achieve  compliance  with 

§  61.282. 

(b)  Detailed  schematics  and  records  of 
design  specifications  and 
instrumentation  for  any  air  pollution 
control  device  described  in  the 
operating  and  maintenance  plan 
described  in  §  61.284  shall  be  kept  for 
the  life  of  the  control  device. 

§  61.286    Reporting  requiraments. 

Each  owner  or  operator  of  each 
source  to  which  i  61.282  applies  shall: 

(a)  Submit  an  initial  report  describing 
the  control  equipment  which  will  be 
operated,  monitored,  and  maintained  in 
accordance  with  {  61.284.  This  report 


may  be  combined  with  the  operating 
and  maintenance  plan  required  in 
§  61.284.  This  report  shall  be  submitted 
either: 

(1)  No  later  than  90  days  after  the 
effective  date  of  this  subpart  for  a 
source  that  has  an  initial  startup  date 
preceding  the  effective  date;  or 

(2)  No  later  than  90  days  after  startup 
for  a  source  that  has  an  initial  startup 
date  after  the  effective  date. 

(b)  Provide  the  Administrator  30  days 
prior  notice  of  any  emission  lest 
required  in  the  operating  and 
maintenance  plan  required  in  §  61.284, 
to  afford  the  Administrator  the 
opportunity  to  have  an  observer  present; 

(c)  Submit  a  written  report  to  the 
Administrator  detailing  the  results  of  the 
emission  test,  and  the  associated 
calculations  within  30  days  after 
conducting  the  test. 

(d)  Submit  a  written  report  to  the 
Administrator  of  any  excess  emissions 
at  the  frequency  established  in  the' 
approved  operating  and  maintenance 
plan.  For  the  purposes  of  this  paragraph, 
excess  emissions  shall  be  considered  to 
be  any  exceedences  of  the  monitored 
parameter(s]  established  in  the 
operating  and  maintenance  plan 
required  in  §  61.284.  The  report  shall 
include  the  following: 

(1)  The  magnitude  of  each  excess 
emission. 

(2)  Identification  of  each  occurrence  of 
excess  emission  that  results  from 
startups,  shutdowns  or  malfunctions. 

(e)  If  a  calculational  procedure  is  used 
to  demonstrate  compliance,  a 
compliance  report  including  the 
calculations  shall  be  submitted  with 
either  the  source  report  required  in 

§  61.10  for  existing  sources,  or  with  the 
notification  of  startup  required  in  §  61.09 
for  new  sources. 

§  61.287    Detegation  of  authority. 

(a]  In  delegating  implementation  and 
enforcen>ent  authority  to  a  State  under 
section  112(dJ  of  the  Act.  the  authorities 
contained  in  paragraph  (b]  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  that  will  not  be 
delegated  to  States:  None. 

(FR  Doc  88-18751  Filed  7-27-88:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  209,  213,  214,  215,  216. 
217,  218,  219.  220,  221.  222,  223.  224, 
225,  226.  227,  228,  229.  230,  231.  232, 
233,  234.  235, 236 

[FRA  Docket  No.  RSEP-3,  Notice  No.  1] 

Amendments  to  Railroad  Safety 
Regulations  To  Increase  the  Maximum 
Civil  Penalties  and  Make  Civil  Penalties 
Available  Against  Individuals 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 

ACTION:  Interim  rule  and  interim 
statements  of  policy. 

SUMMARY:  FRA  issues  an  interim  rule 
and  interim  statements  of  policy  to 
conform  its  railroad  safety  regulations  to 
certain  provisions  of  the  Rail  Safety 
Improvement  Act  of  1988  within  the  30- 
day  time  limit  for  such  issuance  set  by 
that  statute.  SpeciHcally,  the  interim  rule 
amends  the  regulations  to  reflect  two 
basic  changes  effected  by  the  new 
statute:  (1)  Extension  of  the  civil  penalty 
provisions  of  the  federal  railroad  safety 
statutes  to  individuals,  which  makes 
them  liable  for  civil  penalties  for  willful 
violations;  and  (2)  increase  of  the 
maximum  civil  penalty  for  violation  of 
the  rail  safety  statutes  and  regulations 
from  $2,500  to  $10,000,  and,  under 
certain  circumstances,  up  to  $20,000. 
FRA  also  issues  interim  statements  of 
policy  amending  the  penalty  sdiedules 
appended  to  its  regulations  to  reflect  the 
statutory  changes  and  a  general 
statement  of  policy  explaining  its 
interim  policy  on  exercising  its 
expanded  enforcement  authority.  FRA 
will  subsequently  issue  final  statements 
of  policy  making  itemized,  iine-by-line 
changes  to  its  penalty  schedules  to 
reflect  the  higher  maximum  penalties 
now  available.  To  the  extent  that 
amendments  to  the  interim  rule  appear 
necessary,  a  final  rule  making  those 
changes  will  also  be  issued  at  that  time. 
Although  notice  and  public  participation 
are  not  necessary  here,  interested 
parties  are  welcome  to  submit 
comments  for  inclusion  in  the  docket  of 
this  rulemaking.  Comments  received  will 
be  reviewed  and  considered  prior  to 
issuance  of  the  fmal  penalty  schedules. 

DATES:  (1)  The  interim  rule  and  interim 
policy  statements  will  become  effective 
August  1, 1988.  (2)  Written  comments 
must  be  received  no  later  than 
September  15. 1988.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  delay  or  expense. 


ADDRESSES:  Written  comments  should 
be  submitted  to  the  Docket  Cleric  (RCC- 
30),  Office  of  Chief  Counsel,  FRA,  400 
Seventh  Street,  Washington,  DC  20590. 
Persons  desiring  to  be  notified  that  their 
written  comments  have  been  received 
by  FRA  should  submit  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  the 
comments  were  received  and  return  the 
postcard  to  the  addressee.  Written 
comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  Room  8201  of 
the  Nassif  Building  at  the  above 
address. 

FOR  FURTHER  rNFORMATION  CONTACT: 

Daniel  C.  Smith,  Deputy  Assistant  Chief 
Counsel  for  Safety,  FRA,  Washington, 
DC  20590  (Telephone:  202-366-0628);  or 
Edward  English,  Chief,  Maintenance 
Programs  Division,  Office  of  Safety, 
FRA,  Washington,  DC  20590  (Telephone: 
202-366-9186). 
SUPPLEMENTARY  INFORMATION:  . 

Changes  Effected  By  The  Rail  Safety 
Improvement  Act  of  1988 

The  Rail  Safety  Improvement  Act  of 
1988  ("RSIA")  (Pub.  L.  No.  100-342). 
enacted  on  June  22, 1988,  made  many 
basic  changes,  two  of  which  are 
pertinent  here,  to  the  federal  railroad 
safety  statutes.  (Those  statutes  include 
the  Federal  Raib-oad  Safety  Act  of  197a 
45  U.S.C.  421  et  seq.,  and  a  group  of 
statutes  enacted  prior  to  1970  referred  to 
collectively  herein  as  the  "older  laws": 
the  Safety  Appliance  Acts.  45  U.S.C.  1- 
16;  the  Locomotive  Inspection  Act  45 
U.S.C.  22-34;  the  Accident  Reports  Act. 
45  U.S.C.  38-43;  the  Hours  of  Service 
Act,  45  U.S.C.  61-64a;  and  the  Signal 
Inspection  Act.  49  App.  U.S.C.  26l) 

The  first  relevant  change  brought 
about  by  the  RSIA  was  the  amendment 
of  the  safety  statutes  to  authorize  the 
assessment  of  dvil  penalties  against 
individuals  who  willfully  violate  the  rail 
safety  statutes  or  regulations,  and  to 
permit  the  Federal  Railroad 
Administration  to  suspend  or  disqualify 
an  individual  whose  violation  of  the 
safety  laws  is  shown  to  make  that 
individual  unfit  for  performance  of 
safety-sensitive  functions  in  the  rail 
industry.  (Only  the  civil  penalty  aspects 
of  this  change  are  addressed  here.) 

Second,  the  RSIA  raised  the  maximum 
civil  penalty  that  FRA  may  access  under 
the  safety  laws.  Under  the  Hours  of 
Service  Act.  the  penalty  was  changed 
from  a  fiat  $500  to  a  penalty  of  "up  to 
$1,000,  as  the  Secretary  of 
Transportation  deems  reasonable." 
Under  all  the  other  statutes,  the 


maximum  penalty  was  raised  from 
$2,500  to  $10,000  per  violation,  except 
that,  "where  a  grossly  negligent 
violation  or  pattern  of  repeated 
violations  has  created  an  imminent 
hazard  of  death  or  injury  to  persons,  or 
has  caused  death  or  injury,"  a  penalty  of 
op  to  $20,000  per  violation  may  now  be 
assessed. 

The  Need  To  Conform  The  Regulations 
To  The  Amended  Statutes 

Most  of  the  federal  railroad  safety 
laws  are  not  self-actuating;  rather,  they 
have  been  implemented  through 
extensive  rulemaking.  The  Hours  of 
Service  Act  is  the  major  exception;  it 
includes  substantive  provisions  that  can 
be  directly  violated;  accordingly,  except 
for  the  few  areas  under  that  statute  that 
authorize  FRA  to  issue  rules,  FRA's 
enforcement  of  the  Hours  of  Service  Act  ' 
entails  assessment  of  penalties  for 
violations  to  the  statute  itself.  Thus,  the 
amendments  to  nearly  all  the 
substantive  provisions  of  the  Hours  of 
Service  Act  became  enforceable  on  the 
date  of  the  RSIA  was  enacted  (i.e..  June 
22. 1988). 

However,  under  the  other  safety 
statutes,  which  provide  broad 
rulemaking  authority.  FRA  has  generally 
issued  implementing  regulations  that 
bear  the  jurisdictional  and  maximum 
penalty  limitations  of  the  statutes  as 
they  existed  at  the  time  the  regulations 
were  issued.  For  example,  the  penalty 
and  responsibility  sections  of  the 
regulations  do  not  address  the  liability 
of  individuals.  Also,  most  of  the 
regulations  include  a  schedule  of  civil 
penalties  that  indicates  what  specific 
penalty  FRA  will  initially  assess  for  the 
violation  of  a  particular  regulation. 
Those  schedules  refiect  the  $2,500 
maximum  in  existence  when  they  were 
issued  and  apply  on  their  face  only  to 
railroads. 

Arguably,  the  regulations 
automatically  became  appHcable  to 
individuals,  and  the  increased  maximum 
penalties  immediately  became  available 
for  use.  en  .the  date  the  RSIA  was 
enacted.  However,  it  is  also  arguable 
that  in  order  to  provide  adequate  notice 
of  duties  and  liabilities  to  those  subject 
to  the  regulations,  they  should  be 
revised  to  conform  to  the  amended 
statutes.  FRA  believes  it  is  important 
that  the  regulations  match  the  new 
statutory  authority  before  any  attempt  is 
made  to  apply  the  higher  penalties  or 
penalize  individuals.  Congress 
recognized  the  need  to  amend  the 
regulations  and  schedules  and  required 
that  the  changes  be  made  promptly. 
Section  3(b)  of  the  RSIA  provides: 
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Within  30  days  after  enactment  of  this  Ac* 
the  Secretary  of  Transportation  '   *   "shall 
issue  interim  rules,  regulations,  orders,  or 
standards  containing  penalty  schedules 
applicable  to  railroads  and  individuals 
reflecting  the  changes  made  by  the 
amendments  in  subsection  (a).  The  Seretary 
shall  issue  final  rules,  regulations,  orders,  or 
standards  with  respect  to  such  penalty 
schedules  within  six  months  after  such  date 
of  enactment. 

Thus,  in  order  for  FRA  to  effectively 
enforce  the  rail  safety  regulations  and 
carry  out  the  legislative  mandate,  it 
needs  to  make  these  technical 
amendments  to  the  regulations  and 
revise  the  penalty  schedules  to  conform 
them  to  the  recent  amendments  to  the 
statutes  under  which  they  were  issued. 
Because  these  amendments  do  no  more 
than  mirror  statutory  changes,  notice 
and  comment  procedures  are 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  within  the 
meaning  of  section  4(a)(3)(B)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(3)(B).  Given  the  obvious 
Congressional  intent  to  require  prompt 
implementation  of  the  RSIA  provisions 
authorizing  higher  penalties  and 
sanctions  against  individuals,  any  delay 
necessitated  by  notice  and  comment 
procedures  would  be  contrary  to  the 
public  interest.  Moreover,  public 
comment  is  unnecessary  because,  in 
making  these  technical  amendments  to 
give  effect  to  the  new  statute,  FRA  is  not 
exercising  discretion  in  a  way  that  could 
be  informed  by  public  comment.  That  is, 
FRA's  choices  here  are  linguistic,  not 
substantive.  Accordingly.  FRA  proceeds 
directly  to  an  interim  rule.  For  similar 
reasons,  there  is  good  cause  for  not 
publishing  this  rule  at  least  30  days 
before  its  effective  date,  as  is  ordinarily 
required  by  5  U.S.C.  553(d).  All 
interested  parties  have  had  notice  of  the 
relevant  provisions  of  the  RSIA  since  its 
enactment  on  June  22. 1988,  more  than 
30  days  prior  to  the  effective  date  of  this 
rule  (August  1, 1988). 

There  is,  in  addition  to  the  reasons 
just  stated,  another  reason  why  notice 
and  comment  procedures  are  also 
unnecessary  with  regard  to  the  revisions 
to  the  penalty  schedules  and  interim 
statement  of  policy  issued  by  this  notice. 
The  schedules  themselves  are 
statements  of  agency  policy  that,  like 
the  general  statement  of  policy,  are 
excepted  from  notice  and  comment 
procedure  by  virtue  of  5  U.S.C. 
553(b)(3)(A).  Moreover,  in  reporting  out 
the  bill  that  was  enacted  as  the  RSIA, 
the  conference  committee  stated:  "The 
conferees  view  these  penalty  schedules 
as  a  matter  committed  to  agency 
discretion  by  law."  H.  Rep.  No.  100-637. 
100th  Cong.,  2d  Sess.  at  21  (1988). 


Effect  of  This  interim  Rule  and  Policy 
Statement 

This  Notice  amends  the  text  of  the 
railroad  safety  regulations  (eighteen 
separate  parts  are  amended  here)  to 
conform  them  to  the  RSIA  in  terms  of 
sanctions  against  individuals  and 
increased  maximum  penalties. 
Currently,  the  regulations  contain 
sections  (variously  labeled  "Civil 
penalty,"  "Prohibited  acts," 
"Application,"  "Responsibility,"  or 
"Definitions")  that  limit  the  reach  of  the 
regulatory  parts  in  which  they  appear  to 
railroads  and  restrict  the  penalties  that 
may  be  assessed  to  the  former 
maximum  of  $2,500.  These  regulatory 
changes  are  made  in  the  form  of  an 
interim  rule,  as  required  by  section  3(a) 
of  the  RSIA.  Although  notice  and 
opportunity  for  comment  are  not 
required,  FT^  will  review  any 
comments  received  and,  at  the  time  it 
issues  final  penalty  schedules  (see 
below),  issue  any  necessary  changes  to 
its  interim  rule.  Except  as  modified  in 
response  to  those  comments,  this  interim 
rule  will  become  final  at  that  time. 

This  notice  also  amends  the  penalty 
schedules  appended  to  most  of  the 
railroad  safety  regulations.  Those 
schedules  are  statements  of  agency 
policy  that  specify  the  civil  penalty  that 
FRA  will  ordinarily  assess  for  the 
violation  of  a  particular  regulation  and 
reserve  FRA's  right  to  assess  a  penalty 
up  to  the  statutory  maximum  where 
circumstances  warrant.  The  rail  safety 
statutes,  of  course,  authorize  FRA  to 
compromise  the  penalty  initially 
assessed  after  considering  any  defenses 
and  a  wide  variety  of  mitigating  factors. 
Accordingly,  the  penalty  actually 
collected  may  range  from  the  $250 
minimum  set  by  the  safety  statutes  to 
the  amount  initially  assessed  (and. 
where  a  valid  defense  is  shown  to  exist 
during  negotiations,  no  amount  at  all 
would  be  collected).  Nevertheless,  the 
schedules  provide  members  of  the 
regulated  community  with  some  idea  of 
the  amount  they  are  likely  to  be 
assessed  for  a  given  violation. 

Given  the  complexity  of  amending  the 
hundreds  of  individual  entries  in  FRA's 
penalty  schedules,  combined  with  the 
desire  to  promptly  give  effect  to  the 
expanded  authority  granted  by  the 
RSIA,  Congress  required  that  the 
penalty  schedules  be  amended  in  a  two- 
stage  process.  Section  3(b)  of  the  RSIA 
requires  FRA  to  issue  interim  penalty 
schedules  within  30  days  of  enactment 
and  final  penalty  schedules  within  six 
months  of  enactment.  The  changes 
effected  by  this  notice  constitute  the 
interim  penalty  schedules  discussed  in 
section  3(b).  These  interim  schedules 


simply  reserve  FRA's  right  to  assess  a 
penalty  up  to  $20,000  in  appropriate 
circumstances,  standardize  terminology 
so  that  all  schedules  will  contain  entries 
for  normal  and  willful  violations  under 
each  regulation,  and  make  clear  that  the 
penalties  in  the  column  headed  "willful" 
may  be  assessed  against  all  persons, 
including  individuals.  Thus,  under  this 
interim  system,  the  initial  penalty 
assessed  for  a  willful  violation  would  be 
the  same  regardless  of  whether  the 
violator  was  a  railroad  or  an  individual 

Over  the  next  several  months,  FRA 
will  amend  the  schedules  Une  by  line 
and  issue  final  schedules  within  six 
months  of  enactment.  Notice  and 
comment  procedure  is  not  required  on 
such  a  statement  of  policy,  but 
interested  parties  are  welcome  to  submit 
their  views;  all  comments  received  prior 
to  publication  will  be  considered.  One 
issue  commenters  may  want  to  address 
is  whether  separate  penalty  schedules 
for  individuals  are  appropriate. 
Commenters  should  keep  in  mind  that 
the  schedules  contain  only  initial 
assessment  amounts.  The  final  penalty 
ultimately  collected  will  depend  on  the 
defenses  or  mitigating  factors  raised  by 
the  alleged  violator  during  informal 
negotiations  with  FRA  (or,  if  the  alleged 
violator  chooses  to  litigate,  on  what  the 
court  thinks  of  any  defenses  or 
mitigating  factors). 

Third,  this  notice  issues  as  an 
appendix  to  Part  209  an  Interim 
Statement  of  Policy  that  generically 
addresses  what  FRA's  policy  will  be  in 
exercising  its  new  authority  to  collect 
penalties  from  individuals  and  in 
assessing  the  higher  maximum  penalties. 
This  interim  statement  covers  FRA's 
definition  of  "willful"  and  explains  the 
informal  procedures  FRA  will  use  to 
assess  penalties  and  negotiate  final 
penalty  amounts  with  individuals.  This 
statement  also  contains  a  useful 
summary  of  FRA's  overall  civil  penalty 
enforcement  process.  All  those 
interested  in  that  process  are  urged  to 
become  familiar  with  the  statement. 
When  FRA  issues  its  final  penalty 
schedules,  it  will  also  issue  a  fmal 
statement  of  policy. 

Finally,  this  notice  makes  certain 
editorial  changes  to  the  text  of 
regulations  that  are  being  amended.  For 
example,  in  49  CFR  225.5.  the  definition 
of  "railroad"  is  amended  to  comport 
with  that  in  the  Federal  Railroad  Safety 
Act  of  1970,  which  makes  clear  that  self- 
contained  urban  rapid  transit  systems 
are  not  included.  In  Part  228,  interim 
rules  on  construction  of  employee 
sleeping  quarters  are  eliminated;  they 
were  replaced  by  final  rules  (49  CFR 
Part  228,  Subpart  C)  issued  in  1978  but. 


BEST  COPY  AVAILABLE 


28596 


Federal  Register  /  Vol.  53.  No.  145  /  Thursday.  July  28.  1988  /  Rules  and  Regulations 


inadvertently,  were  not  removed  at  that 
time.  These  editorial  changes  have  no 
effect  on  the  substantive  authority  of  the 
agency. 

This  notice  does  not  amend  the 
regulations  to  provide  penalties  for 
tampering  with  certain  safety  devices,  a 
subject  on  which  section  21  of  the  RSIA 
requires  FRA  to  issue  rules,  as  may  be 
necessary,  within  90  days  of  enactment. 
That  subject  will  be  dealt  with  in  a 
separate  proceeding.  Nor  does  this 
notice  issue  procedural  regulations  for 
exercise  of  the  authority,  provided  by 
section  3(a)  of  the  RSIA.  to  suspend  or 
disqualify  an  individual  from  safety- 
sensitive  functions.  In  another 
proceeding.  FRA  will  amend  Part  209  of 
49  CFR  to  include  such  procedures.  Until 
final  publication  of  those  procedures. 
FRA  will  not  act  to  suspend  or 
disqualify  an  individual  unless 
circumstances  warrant  use  of  its 
emergency  order  authority  under  45 
U.S.C.  432. 

Public  Participation 

For  the  reasons  discussed  above, 
notice  and  public  participation  are  not 
required  here.  However,  the  public  is 
invited  to  submit  comments  by 
September  15. 1988.  All  comments 
received  by  that  date  will  be  considered 
in  drafting  FRA's  final  rule,  penalty 
schedules,  and  general  statement  of 
policy.  Comments  received  after  that 
date  will  be  considered  to  the  extent 
possible  without  incurring  additional 
delay  or  expense. 

Regulatory  Impact 

E.O.  12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  interim  rule  and  policy  statement 
have  been  evaluated  in  accordance  with 
existing  policies  and  procedures.  They 
are  considered  to  be  non-major  under 
Executive  Order  12291.  Because  of  the 
substantial  public  interest  associated 
with  issuance  of  this  interim  rule,  it  is 
considered  significant  under  the  DOT 
policies  and  procedures.  (44  FR  11034; 
February  26. 1979.) 

This  rule  will  not  have  any  direct  or 
indirect  economic  impact  because  it 
does  not  alter  any  existing  substantive 
or  procedural  regulation  in  such  a  way 
as  to  impose  additional  burdens.  The 
cost  of  complying  with  existing 
substantive  regulations  is  not  being 
increased.  The  rule  merely  contains  a 
regulatory  formulation  of  FRA's 
amended  statutory  authority  and  a 
statement  of  its  enforcement  policy  in 
the  event  of  noncompliance. 
Accordingly,  preparation  of  a  regulatory 
evaluation  is  not  warranted. 


Regulatory  Flexibility  Act 

FRA  certifies  that  this  interim  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  There  are  no  direct  or  indirect 
economic  impacts  for  small  units  of 
government,  businesses,  or  other 
organizations.  State  rail  agencies  remain 
free  to  participate  in  the  administration 
of  FRA's  rules  but  are  not  required  to  do 
so. 

Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  contained  in  this  interim 
rule  and  policy  statement. 

Environmental  Impact 

FRA  has  evaluated  this  interim  rule 
and  policy  statement  in  accordance  with 
its  procedures  for  ensuring  full 
consideration  of  the  potential 
environmental  impacts  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  and  related 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Federalism  Implications 

This  interim  rule  and  statement  of 
policy  will  not  have  a  substantial  effect 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612. 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

List  of  Subjects  in  49  CFR  Parts  209, 213- 
236 

Railroad  safety.  Penalties. 

Therefore,  in  consideration  of  the 
foregoing.  Parts  209  and  213  through  236, 
Title  49.  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  209— [AMENDED] 

1.  Part  209  is  amended  as  follows: 

A.  The  authority  citation  for  Part  209 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  6  and  13,  as  amended: 
45  U.S.C.  34,  as  amended:  45  U.S.C.  43,  as 
amended;  45  U.S.C.  64a,  as  amended:  45 
U.S.C.  431.  437.  and  438,  as  amended;  49  App. 
U.S.C.  26(h),  as  amended;  49  App.  U.S.C. 
1655(e).  as  amended;  Pub.  L.  100-342;  and  49 
CFR  1.49  (c).  (d),  (f),  (8),  and  (m). 

Subparts  B  and  C  also  issued  under  49 
App.  U.S.C.  1802, 1804. 1808  and  1809; 
and  49  CFR  1.49(s). 

B.  Appendix  A  is  revised  to  read  as 
follows: 


Appendix  A — Interim  Statement  of 
Agency  Policy  Concerning  Civil 
Penalties  Assessed  Under  the  Federal 
Railroad  Safety  Laws 

The  Rail  Safety  Improvement  Act  of  1988 
(Pub.  L.  No.  100-342.  enacted  June  22, 1988) 
( "RSIA ")  raised  the  maximum  civil  penalties 
available  under  the  railroad  safety  laws  and 
made  individuals  liable  for  willful  violations 
of  those  laws.  Those  statutes  include  the 
Federal  Railroad  Safety  Act  of  1970  ("Safety 
Act"),  45  U.S.C.  421  et  seq..  and  a  group  of 
statutes  enacted  prior  to  1970  referred  to 
collectively  herein  as  the  "older  laws":  The 
Safety  Appliance  Acts,  45  U.S.C.  1-16:  the 
Locomotive  Inspection  Act,  45  U.S.C.  22-34: 
the  Accident  Reports  Act,  45  U.S.C.  38-43;  the 
Hours  of  Service  Act,  45  U.S.C.  61-64a;  and 
the  Signal  Inspection  Act,  49  App.  U.S.C.  26. 
Regulations  implementing  those  statutes  are 
found  at  49  CFR  Parts  213  through  236. 

Especially  because  of  the  introduction  of 
penalties  against  individuals,  FRA's 
enforcement  of  the  rail  safety  laws  has 
entered  a  new  era.  The  changes  are  so 
significant  that  FRA  believes  it  is  necessary 
to  set  forth  the  manner  in  which  it  intends  to 
exercise  the  new  authority. 

The  Civil  Penalty  Process 

Understanding  how  FRA  has  exercised  its 
civil  penalty  authority  up  to  this  point  is 
helpful  in  understanding  how  it  intends  to 
implement  its  new  authority.  The  front  lines 
in  the  civil  penalty  process  are  the  FRA 
safety  inspectors:  FRA  employs  325 
inspectors,  and  their  work  is  supplemented 
by  approximately  100  inspectors  from  states 
participating  in  enforcement  of  the  federal 
rail  safety  laws.  These  inspectors  routinely 
inspect  the  equipment,  track,  and  signal 
systems  and  observe  the  operations  of  the 
nation's  railroads.  They  also  investigate 
hundreds  of  complaints  filed  annually  by 
those  alleging  noncompliance  with  the  laws. 
When  inspection  or  complaint  investigation 
reveals  noncompliance  with  the  laws,  each 
noncomplying  condition  or  action  is  listed  on 
an  inspection  report.  Where  the  inspector 
determines  that  the  best  method  of  promoting 
compliance  is  to  assess  a  civil  penalty,  he  or 
she  prepares  a  violation  report,  which  is 
essentially  a  recommendation  to  the  FRA 
Office  of  Chief  Counsel  to  assess  a  penalty 
based  on  the  evidence  provided  in  or  with  the 
report.  In  determining  which  instances  of 
noncompliance  merit  penalty 
recommendations,  the  inspector  looks  at  such 
factors  as  the  inherent  seriousness  of  the 
condition  or  action  and  the  railroad's  general 
history  of  compliance  with  the  set  of 
regulations  involved,  especially  at  the 
specific  location  or  division  of  the  railroad 
involved.  The  exercise  of  this  discretion  at 
the  Held  level  is  a  vital  part  of  the 
enforcement  process,  ensuring  that  the 
exacting  and  time  consuming  civil  penalty 
process  is  used  to  address  those  situations 
most  in  need  of  the  deterrent  effect  of 
penalties.  FRA  intends  to  exercise  that 
discretion  with  regard  to  individual  violators 
in  the  same  manner  it  has  with  respect  to 
railroads. 
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The  OfFice  of  Chief  Counsel's  Safety 
Division  reviews  each  violation  report  for 
legal  sufFiciency  and  assesses  penalties 
based  on  those  allegations  that  survive  that 
review.  Historically,  the  Division  has 
returned  less  than  five  percent  of  the  reports 
submitted  in  a  given  year,  often  with  a 
request  for  further  work  and  resubmission. 

Penalties  are  assessed  by  issuance  of  a 
penalty  demand  letter  that  summarizes  the 
claims,  encloses  the  violation  report  with  a 
copy  of  all  evidence  on  which  FRA  is  relying 
in  making  its  initial  charge,  and  explains  that 
the  railroad  may  pay  in  full  or  submit,  orally 
or  in  writing,  information  concerning  any 
defenses  or  mitigating  factors.  The  railroad 
safety  statutes,  in  conjunction  with  the 
Federal  Claims  Collection  Act.  authorize  FRA 
tu  compromise  the  initial  penalty  claims 
bused  on  a  wide  variety  of  mitigating  factors. 
This  system  permits  the  efficient  collection  of 
civil  penalties  in  amounts  that  fit  the  actual 
offense  without  resort  to  time-consuming  and 
expensive  litigation.  Over  its  history.  FRA 
has  had  to  request  that  the  Attorney  General 
bring  suit  to  collect  a  penalty  on  only  a  very 
few  occasions. 

Once  penalties  have  been  assessed,  the 
railroad  is  given  a  reasonble  amount  of  time 
to  investigate  the  charges.  Larger  railroads 
usually  make  their  case  before  FRA  in  an 
informal  settlement  conference  covering  a 
number  of  case  files  that  have  been  issued 
and  investigated  since  the  previous 
conference.  Thus,  in  terms  of  the  negotiating 
time  of  both  sides,  economies  of  scale  are 
achieved  that  would  be  impossible  if  each 
case  were  negotiated  separately.  The 
settlement  conferences,  held  either  in 
Washington  or  another  mutually  agreed  on 
location,  include  technical  experts  from  both 
FRA  and  the  railroad  as  well  as  lawyers  for 
both  parties.  In  addition  to  allowing  the  two 
sides  to  make  their  cases  for  the  relative 
merits  of  the  various  claims,  these 
conferences  also  provide  a  forum  for 
addressing  current  compliance  problems. 
Smaller  railroads  usually  prefer  to  handle 
negotiations  through  the  mail  or  over  the 
phone,  often  on  a  single  case  at  a  time.  Once 
the  two  sides  have  agreed  to  a  compromise 
amount  on  each  case,  that  agreement  is  put  in 
writing  and  a  check  is  submitted  to  FRA's 
accounting  division  covering  the  full  amount 
agreed  on. 

Cases  brought  under  the  Hazardous 
Materials  Transportation  Act.  49  App.  U.S.C. 
IBOl  et  seq.,  are.  due  to  certain  statutory 
requirements,  handled  under  more  formal 
administrative  procedures.  See  49  CFR  Part 
209.  Subpart  B. 

Civil  Penalties  Against  Individuals 

The  RSIA  amended  the  penally  provisions 
of  the  railroad  safety  statutes  to  make  them 
applicable  to  any  "person  (including  a 
railroad  and  any  manager,  supervisor, 
official,  or  agent  of  a  railroad)"  who  fails  to 
comply  with  the  regulations  or  statutes.  E.g.. 
section  3  of  the  RSIA,  amending  section  209 
of  the  Safety  Act.  However,  the  RSIA  also 
provided  that  civil  penalties  may  be  assessed 
against  individuals  "only  for  willful 
violations." 

Thus,  any  individual  meeting  the  statutory 
description  of  "person"  is  liable  for  a  civil 


penalty  for  a  willful  violation  of  the  safety 
statutes  or  regulations.  As  the  regulations  are 
generally  written  to  impose  requirements  on 
railroads,  they  are  being  amended 
simultaneously  with  the  issnaace  of  this 
statement  to  make  clear  that  any  individual 
who  willfully  violates  the  regulatory 
requirements,  or  who  willfully  causes  the 
violation  of  those  requirements,  may  be  held 
liable  for  a  civil  penalty.  Of  course,  as  has 
traditionally  been  the  case  with  respect  to 
acts  of  noncompliance  by  railroads,  the  FRA 
field  inspector  will  exercise  discretion  in 
deciding  which  situations  call  for  a  civil 
penalty  assessment  as  the  best  method  of 
ensuring  compliance.  The  inspector  has  a 
range  of  options,  including  an  informal 
warning,  a  more  formal  warning  letter  issued 
by  the  Safety  Division  of  the  Office  of  Chief 
Counsel,  recommendation  of  a  civil  penalty 
assessment  recommendation  of 
disqualification  or  suspension  from  safety- 
sensitive  service,  or,  under  the  most  extreme 
circumstances,  recommendation  of 
emergency  action. 

The  threshold  question  in  any  alleged 
violation  by  an  individual  will  be  whether 
that  violation  was  "willful."  (Note  that 
section  3(a)  of  the  RSIA,  which  authorizes 
suspension  or  disqualification  of  a  person 
whose  violation  of  the  safety  laws  has  shown 
him  or  her  to  be  unfit  for  safety-sensitive 
service,  does  not  require  a  showing  of 
willfulness.  Separate  regulations 
implementing  that  provision  will  be  issued  by 
FRA).  FRA  proposed  this  standard  of  liability 
when,  in  1987,  it  originally  proposed  a 
statutory  revision  authorizing  civil  penalties 
against  individuals.  FRA  believed  then  and 
still  believes  that  it  would  be  too  harsh  a 
system  to  collect  fines  from  individuals  on  a 
strict  liability  basis,  as  the  safety  statutes 
permit  FRA  to  do  with  respect  to  railroads. 
FRA  also  believed  that  even  a  negligence 
standard  [e.g.,  the  Hazardous  Materials 
Transportation  Act's  standard  for  civil 
penalty  liability.  49  U.S.C.  1809(a))  would 
subject  individuals  to  civil  penalties  in  more 
situations  than  the  current  record  warrants. 
Instead,  FRA  wanted  the  authority  to 
penalize  those  who  violate  the  safety  laws 
through  a  purposeful  act  of  free  will  rather 
than  a  mere  failure  to  exercise  reasonable 
care. 

Thus.  FRA  will  consider  a  "willful" 
violation  to  be  one  that  is  an  intentional, 
voluntary  act  committed  either  with 
knowledge  of  the  relevant  law  or  reckless 
disregard  for  whether  the  act  violated  the 
requirements  of  the  law.  Accordingly,  neither 
a  showing  of  evil  purpose  (as  is  sometimes 
required  in  certain  criminal  cases)  nor  actual 
knowledge  of  the  law  is  necessary  to  prove  a 
willful  violation,  but  a  level  of  culpability 
higher  than  negligence  must  be  demonstrated. 
See  Trans  World  Airlines.  Inc.  v.  Thurston, 
469  U.S.  Ill  (1985);  Brock  v.  Morello  Bros. 
Constr.  Inc..  809  F.2d  161  (1st  Cir.  1987);  and 
Donovan  v.  Williams  Enterprises.  Inc..  744 
F.2d  170  (D.C.  Cir.  1984).  A  willful  violation 
entails  knowledge  of  the  facts  constituting 
the  violation,  but  actual,  subjective 
knowledge  need  not  be  demonstrated.  It  will 
suffice  to  show  objectively  what  the  alleged 
violator  must  have  known  of  the  facts  based 
on  reasonable  inferences  drawn  from  the 


circumstances.  For  example,  a  person  shown 
to  have  been  responsible  for  performing  an 
initial  terminal  air  brake  test  that  was  not  in 
fact  performed  would  not  be  able  to  defend 
against  a  charge  of  a  willful  violation  simply 
by  claiming  subjective  ignorance  of  the  fact 
that  the  test  was  not  performed.  If  the  facts, 
taken  as  a  whole,  demonstrated  that  the 
person  was  responsible  for  doing  the  test  and 
had  no  reason  to  believe  it  was  performed  by 
others,  and  if  that  person  was  shown  to  have 
acted  with  actual  knowledge  of  or  reckless 
disregard  for  the  law  requiring  such  a  test,  he 
or  she  would  be  subject  to  a  cviil  penalty. 

This  definition  of  "willful"  fits  squarely 
within  the  parameters  for  willful  acts  laid  out 
by  Congress  in  the  RSIA  and  its  legislative 
history.  Section  3(a)  of  the  RSIA  amends  the 
Safety  Act  to  provide: 

For  purposes  of  this  section,  an  individual 
shall  be  deemed  not  to  have  committed  a 
willful  violation  where  such  individual  has 
acted  pursuant  to  the  direct  order  of  a 
railroad  official  or  supervisor,  under  protest 
communicated  to  the  supervisor.  Such 
individual  shall  have  the  right  to  document 
such  protest. 

As  FRA  made  clear  when  it  recommended 
individual  penalty  authority,  a  railroad 
employee  should  not  have  to  choose  between 
liability  for  a  civil  penalty  or  insubordination 
charges  by  the  railroad.  Where  an  employee 
(or  even  a  supervisor)  violates  the  law  under 
a  direct  order  from  a  supervisor,  he  or  she 
does  not  do  so  of  his  or  her  free  will.  Thus. 
the  act  is  not  a  voluntary  one  and.  therefore.- 
not  willful  under  FRA's  definition  of  the 
word.  Instead,  the  action  of  the  person  who 
has  directly  ordered  the  commission  of  the 
violation  is  itself  a  willful  violation  subjecting 
that  person  to  a  civil  penalty.  As  one  of  the 
primary  sponsors  of  the  RSIA  said  on  the 
Senate  floor 

This  amendment  also  seeks  to  clarify  that 
the  purpose  of  imposing  civil  penalties 
against  individuals  is  to  deter  those  who,  of 
their  free  will,  decide  to  violate  the  safely 
laws.  The  purpose  is  not  to  penalize  those 
who  are  ordered  to  commit  violations  by 
those  above  them  in  the  railroad  chain  of 
command.  Rather,  in  such  cases,  the  railroad 
official  or  supervisor  who  orders  the  others  to 
violate  the  law  would  be  hable  for  any 
violations  his  order  caused  to  occur.  One 
example  is  the  movement  of  railroad  cars  or 
locomotives  that  are  actually  known  to 
contain  certain  defective  conditions.  A  train 
crew  member  who  was  ordered  to  move  such 
equipment  would  not  be  liable  for  a  civil 
penalty,  and  his  participation  in  such 
movements  could  not  be  used  against  him  in 
any  disqualification  proceeding  brought  by 
FRA. 

133  Cong.  Rec.  S.15899  (daily  ed.  Nov.  5, 1987) 
(remarks  of  Senator  Exon). 

It  should  be  noted  that  FRA  will  apply  the 
same  definition  of  "willful"  to  corporate  acts 
as  is  set  out  here  with  regard  to  individual 
violations.  Although  railroads  are  strictly 
liable  for  violations  of  the  railroad  safety 
laws  and  deemed  to  have  knowledge  of  those 
laws,  FRA's  penalty  schedules  contain,  for 
each  regulation,  a  separate  amount 
earmarked  as  the  initial  assessment  for 
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willful  violations.  Where  FRA  seeks  such  an 
extraordinary  penalty  from  a  railroad,  it  will 
apply  the  definition  of  "willful"  set  forth 
above.  In  such  cases — as  in  all  civil  penalty 
cases  brought  by  FRA— the  aggregate 
knowledge  and  actions  of  the  railroad's 
managers,  supervisors,  employees,  and  other 
agents  will  be  imputed  to  the  railroad.  Thus, 
in  situations  that  FRA  decides  warrant  a  civil 
penalty  based  on  a  willful  violation.  FRA  will 
have  the  option  of  citing  the  railroad  and/or 
one  or  more  of  the  individuals  involved.  In 
cases  against  railroads  other  than  those  in 
which  FRA  alleges  willfulness,  the  principles 
of  strict  liability  and  presumed  knowledge  of 
the  law  will  continue  to  apply. 

The  RSIA  gives  individuals  the  right  to 
protest  a  direct  order  to  violate  the  law  and 
to  document  the  protest.  FRA  will  consider 
such  protests  and  supporting  documentation 
in  deciding  whether  and  against  whom  to  cite 
civil  penalties  in  a  particular  situation. 
Where  such  a  protest  is  shown  to  have  been 
communicated  to  the  supervisor,  the  person 
or  persons  communicating  it  will  have 
demonstrated  Iheir  lack  of  willfulness. 

However,  the  absence  of  such  a  protest 
will  not  be  viewed  as  warranting  a 
presumption  of  willfulness  on  the  part  of  the 
employee  who  might  have  communicated  it. 
The  statute  says  that  a  person  who 
communicates  such  a  protest  shall  be  deemed 
not  to  have  acted  willfully:  it  does  not  say 
that  a  person  who  does  not  communicate 
such  a  protest  will  be  deemed  to  have  acted 
willfully.  FRA  would  have  to  prove  from  all 
the  pertinent  facts  that  the  employee  willfully 
violated  the  law.  Moreover,  the  absence  of  a 
protest  would  not  be  dispositive  with  regard 
to  the  willfulness  of  a  supervisor  who  issued 
a  direct  order  to  violate  the  law.  That  is,  the 
supervisor  who  allegedly  issued  an  order  to 
violate  will  not  be  able  to  rely  on  the 
employee's  failure  to  protest  the  order  as  a 
complete  defense.  Rather,  the  issue  will  be 
whether,  in  view  of  all  pertinent  facts,  the 
supervisor  intentionally  and  voluntarily 
ordered  the  employee  to  commit  an  act  that 
the  supervisor  knew  would  violate  the  law  or 
acted  with  reckless  disregard  for  whether  it 
violated  the  law. 

FRA  intends  to  exercise  the  civil  penalty 
authority  over  individuals  through  informal 
procedures  very  similar  to  those  used  with 
respect  to  railroad  violations.  However.  FRA 
will  vary  those  procedures  somewhat  to 
account  for  differences  that  may  exist 
between  the  railroad's  ability  to  defend  itself 
against  a  civil  penalty  charge  and  an 
individual's  ability  to  do  so.  First,  when  the 
field  inspector  decides  that  an  individual's 
actions  warrant  a  civil  penalty 
recommendation  and  drafts  a  violation 
report,  the  inspector  will  inform  the 
individual  in  writing  of  his  or  her  intention  to 
seek  assessment  of  a  civil  penalty  and  the 
fact  that  a  violation  report  has  been 
transmitted  to  the  Office  of  Chief  Counsel. 
This  will  ensure  that  the  individual  has  the 
opportunity  to  seek  counsel,  preserve 
documents,  or  take  any  other  necessary  steps 
to  aid  his  or  her  defense  at  the  earliest 
possible  time. 

Second,  if  the  Office  of  Chief  Counsel 
concludes  that  the  case  is  meritorious  and 
issues  a  penalty  demand  letter,  that  letter 


will  make  clear  that  FRA  encourages 
discussion,  through  the  mail,  over  the  phone 
or  in  person,  of  any  defenses  or  mitigating 
factors  the  individual  may  wish  to  raise.  That 
letter  will  also  advise  the  individual  that  he 
or  she  may  wish  to  obtain  representation  by 
an  attorney  and/or  labor  representative. 
During  the  negotiation  stage,  FRA  will 
consider  each  case  individually  on  its  merits 
and  give  due  weight  to  whatever  information 
the  alleged  violater  provides. 

Finally,  in  the  unlikely  event  that  a 
compromise  cannot  be  reached,  FRA  will 
send  the  individual  a  letter  warning  of  its 
intention  to  request  that  the  Attorney  General 
s"°  for  the  initially  proposed  amount  and 
giving  the  person  a  sufficient  interval  {e.g..  30 
to  90  days)  to  decide  if  that  is  the  only 
alternative. 

FRA  believes  that  the  intent  of  Congress 
would  be  violated  if  individuals  who  agree  to 
pay  a  civil  penalty  or  are  ordered  to  do  so  by 
a  court  are  indemnified  for  that  penalty  by 
the  railroad  or  another  institution  (such  as  a 
labor  organization).  Congress  intended  that 
the  penalties  have  a  deterrent  effect  on 
individual  behavior  that  would  be  lessened,  if 
not  eliminated,  by  such  indemnification. 

Although  informal,  face-to-face  meetings 
are  encouraged  during  the  negotiation  of  a 
civil  penalty  charge,  the  RSIA  does  not 
require  that  FRA  give  individuals  or  railroads 
the  opportunity  for  a  formal,  trial-type 
administrative  hearing  as  part  of  the  civil 
penalty  process.  FRA  does  not  intend  to 
provide  that  opportunity  because  such 
administrative  hearings  would  be  likely  to 
add  significantly  to  the  costs  an  individual 
would  have  to  bear  in  defense  of  a  safety 
claim  (and  also  to  FRA's  enforcement 
expenses)  without  shedding  any  more  light 
on  what  resolution  of  the  matter  is  fair  than 
would  the  informal  procedures  set  forth  here. 
Of  course,  should  an  individual  or  railroad 
decide  to  litigate  FRA's  charges,  that  person 
would  be  entitled  to  a  trial  de  novo  in  the 
appropriate  United  States  district  court. 

Assessment  of  Maximum  Penalties 

As  recommended  by  the  Department  of 
Transportation  in  its  initial  proposal  for  rail 
safety  legislative  revisions  in  1987.  the  RSIA 
raised  the  maximum  civil  penalties  for 
violations  of  the  safety  regulations.  Under  the 
Hours  of  Service  Act,  the  penalty  was 
changed  from  a  flat  $500  to  a  penalty  of  "up 
to  $1,000.  as  the  Secretary  of  Transportation 
deems  reasonable."  Under  all  the  other 
statutes,  the  maximum  penalty  was  raised 
from  $2,500  to  $10,000  per  violation,  except 
that,  "where  a  grossly  negligent  violation  or 
pattern  of  repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury,"  a 
penalty  of  up  to  $20,000  per  violation  may 
now  be  assessed. 

FRA's  traditional  practice  has  been  to  issue 
penalty  schedules  assigning  to  each 
particular  regulation  specific  dollar  amounts 
for  initial  penalty  assessments.  For  each 
regulation,  the  schedule  shows  two  amounts 
in  separate  columns,  the  first  for  ordinary 
violations  and  the  second  for  intentional  or 
hazardous  violations.  Under  each  of  the 
schedules,  however.  FRA  has  reserved  the 
right,  usually  in  a  footnote,  to  assess  the 


statutory  maximum  penalty  for  any 
especially  serious  violation  regardless  of  the 
fact  that  a  lesser  amount  might  be  shown  in 
both  columns  of  the  schedule.  For  example, 
the  penalty  schedule  for  the  Track  Safety 
Standards  has,  for  many  years,  listed  a 
penalty  of  $750  for  an  ordinary  violation  of 
§  213.53  (track  gage),  a  penalty  of  $1,500  for  a 
hazardous  violation  of  that  section,  and 
reserved  the  right  to  assess  the  maximum 
penalty. 

Thus,  the  schedule  amounts  are  meant  to 
provide  guidance  as  to  FRA's  policy  in 
ordinary  situations,  not  to  bind  FRA  from 
using  the  full  range  of  penalty  authority 
where  extraordinary  circumstances  warrant. 
FRA  will  use  this  same  principle  in 
implementing  the  higher  penalties  provided 
for  by  the  RSIA,  as  Congress  intended.  The 
Senate  report  on  the  bill  that  became  the 
RSIA  stated: 

"It  is  expected  that  the  Secretary  would  act 
expeditiously  to  set  penalty  levels 
commensurate  with  the  severity  of  the 
violations,  with  imposition  of  the  maximum 
penalty  reserved  for  violation  of  any 
regulation  where  warranted  by  exceptional 
circumstances." 

S.  Rep.  No.  100-153, 100th  Cong.,  2d  Sess.  8 
(1987). 
FRA  will  amend  its  penalty  schedules  to 
list  initial  assessment  amounts  within  the 
range  of  $250  to  $10,000.  In  the  meantime, 
however,  FRA  expressly  reserves  the  right  to 
assess  a  penalty  of  up  to  $10,000  for  any 
particular  violation  where  warranted  by 
exceptional  circumstances.  Moreover, 
although  FRA  will  not  amend  its  schedules  to 
show  any  penalty  amount  above  $10,000,  it 
also  reserves  the  right  to  assess  a  penalty  of 
up  to  $20,000  per  violation  where  a  grossly 
negligent  violation  or  a  pattern  of  repeated 
violations  has  created  an  imminent  hazard  of 
death  or  injury  to  persons,  or  has  caused 
death  or  injury.  This  authority  to  assess  a 
penalty  for  a  single  violation  above  $10,000 
and  up  to  $20,000  is  expected  to  be  used  only 
in  very  exceptional  cases  to  penalize 
egregious  behavior. 

Thus,  although  FRA  is  not  amending  the 
hundreds  of  Hne  items  in  its  penalty 
schedules  at  this  time,  it  reserves  the  right  to 
use  the  new  maximum  penalties  provided  for 
by  the  RSIA  from  the  effective  date  of  this 
policy  statement  (August  1, 1988).  Where  FRA 
avails  itself  of  this  right  to  use  the  higher 
penalties  in  place  of  the  schedule  amount  it 
will  so  indicate  in  its  penalty  demand  letter. 

PART  213— [AMENDED] 

2.  Part  213  is  amended  as  follows: 

A.  The  authority  citation  for  Part  213 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  431  and  438,  as 
amended:  Pub.  L.  100-342:  and  49  CFR 
1.49(m). 

B.  Section  213.15(a)  is  revised  to  read 
as  follows: 

§213.15    Civil  penalty. 

(a)  Any  person  (including  a  railroad, 
any  manager,  supervisor,  official,  or 
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other  employee  or  agent  of  a  railroad, 
any  owner  of  track  on  which  a  railroad 
operates,  or  any  person  held  by  the 
Federal  Railroad  Administrator  to  be 
responsible  under  §  213.5(d)]  who 
violates  any  requirement  of  this  part  or 
causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violation,  except  that: 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and,  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  Each  day 
a  violation  continues  shall  constitute  a 
separate  offense. 
•         •         •         *         * 

Appendix  B — (Amended] 

C.  Appendix  B  is  amended  by  (1) 
revising  the  title  to  read  "Appendix  B — 
Schedule  of  Civil  Penalties  '";  (2) 
removing  the  word  "Hazardous"  and  the 
footnote  reference  "1"  from  the  heading 
of  the  right-hand  column  and  inserting  in 
place  of  "Hazardous"  the  word 
"Willful";  and  (3)  revising  footnote  1  to 
read  as  follows; 

'  A  penalty  may  be  assessed  against  an 
individual  only  for  a  willful  violdtion.  The 
Administrator  reserves  the  right  to  assess  a 
penalty  of  up  to  $20,000  for  any  violation 
where  circumstances  warrant.  See  49  CFR 
Part  209.  Appendix  A. 

PART  215— (AMENDED] 

3.  Part  215  is  amended  as  follows; 

A.  The  authority  citation  for  Part  215 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  431  and  438,  as 
amended:  Pub.  L.  100-342:  and  49  CFR 
1.49(m). 

B.  Section  215.7  is  revised  to  read  as 
follows: 

§  2 1 5.7    Prohibited  acU. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violation,  except  that: 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and,  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  Each  day 
a  violation  continues  shall  constitute  a 
separate  offense. 


Appendix  B — (Amended] 

C.  Appendix  B  is  amended  by  (1) 
removing  the  word  "Intentional"  and  the 
footnote  reference  "Z"  from  heading  of 
the  right-hand  column  and  inserting  in 
place  of  "Intentional"  the  word 
"Willful";  (2)  revising  the  "Note  on 
multiple  violations"  by  removing 
"$2,500"  and  inserting  "$10,000"  and  by 
removing  the  second  sentence;  (3) 
revising  footnote  1  to  read  as  follows: 

'  A  penalty  may  be  assessed  against  an 
individual  only  for  a  willful  violation.  The 
Administrator  reserves  the  right  to  assess  a 
penalty  of  up  to  $20,000  for  any  violation 
where  circumstances  warrant.  See  49  CFR 
Part  209.  Appendix  A. 

and  (4)  by  removing  footnote  2  and 
renumbering  footnotes  3  and  4  as 
footnotes  2  and  3.  respectively. 

PART  216— [AMENDED] 

4.  Part  216  is  amended  as  follows: 

A.  The  authority  citation  for  Part  216 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  431.  432.  and  438.  as 
amended:  45  U.S.C.  21-34.  as  amended:  Pub. 
L.  100-342:  and  49  CFR  1.49  (c)  and  (m). 

B.  Section  216.7  is  revised  to  read  as 
follows: 

§216.7    Penalties. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violation,  except  that: 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and.  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  Each  day 
a  violation  continues  shall  constitute  a 
separate  offense.  See  49  CFR  Part  209. 
Appendix  A. 

PART  217— [AMENDED] 

5.  Part  217  is  amended  as  follows: 

A.  The  authority  citation  for  Part  217 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  431  and  43a  as 
amended:  Pub.  L  100-342:  and  49  CFR 
1.49(m). 

B.  Section  217.5  is  revised  to  read  as 
follows; 

§217.5    Penalty. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 


part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violation,  except  that: 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and.  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injur)'  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  Each  day 
a  violation  continues  shall  constitute  a 
separate  offense. 

Appendix  A — (Amended] 

C.  Appendix  A  is  amended  by  (1) 
revising  the  title  to  read  "Appendix  A — 
Schedule  of  Civil  Penalties  "";  (2) 
removing  the  word  "Intentional"  and  the 
footnote  reference  "1"  from  the  right- 
hand  column  and  inserting  in  place  of 
"Intentional"  the  word  "Willful";  and  (3) 
revising  footnote  1  to  read  as  follows: 

'  A  penalty  may  be  assessed  against  an 
individual  only  for  a  willful  violation.  The 
Administrator  reserves  the  right  to  assess  a 
penalty  of  up  to  $20,000  for  any  violation 
where  circumstances  warrant.  See  49  CFR 
Part  209,  Appendix  A 

PART  218— [AMENDED] 

6.  Part  218  is  amended  as  follows: 

A.  The  authority  citation  for  Part  218 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  431  and  438.  as 
amended:  Pub.  L  100-342:  and  49  CFR 
1.49(m). 

B.  Section  218.3(b)(2)  is  revised  to 
read  as  follows: 

§  218.3    Appiication. 

•         «         •         *         * 

(b)*  •  • 

(2)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
transportation. 

C.  Section  218.9  is  revised  to  read  as 
follows: 

§218.9    CivH  penalty. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violation,  except  that; 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and.  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  Each  day 
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a  violation  continues  shall  constitute  a 
separate  offense. 

Appendix  A— (AmeDded] 

D.  Appendix  A  is  amended  by  (1) 
adding  the  footnote  reference  "1"  at  the 
end  of  the  title;  (2)  removing  the  word 
"Intentional"  and  the  footnote  reference 
"1"  from  the  heading  of  the  right-hand 
column  and  inserting  in  place  of 
"Intentional"  the  word  "Willful";  and  (3) 
revising  footnote  1  to  read  as  follows: 

'  A  penalty  may  t>e  assessed  against  an 
individual  only  for  a  willful  violation.  The 
Administrator  reserves  the  right  to  assess  a 
penalty  of  up  to  $20,000  for  any  violation 
where  circumstances  warrant.  See  49  CFR 
Part  209.  Appendix  A. 

PART  21»-[  AMENDED] 

7.  Part  219  is  amended  as  follows: 

A.  The  authority  citation  for  Part  219 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  431.  437  and  438.  as 
amended;  Pub.  L  100-342:  and  49  CFR 
1.49(m). 

§219,3    [Amended] 

B.  Section  219.3(a)(2)  is  amended  by 
inserting  a  period  after  the  parenthetical 
and  removing  the  remainder  of  the 
sentence. 

C.  Section  219.9  is  amended  by  adding 
a  new  paragraph  (d)  to  read  as  follows: 

§219.9    Responsibility  for  compliance. 

***** 

(d)  Any  person  (including  a  railroad 
and  any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad] 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violation,  except  that: 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations; 
where  a  grossly  negligent  violation  or  a 
pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed;  and  the 
standard  of  liability  for  a  railroad  will 
vary  depending  upon  the  requirement 
involved,  as  provided  in  paragraph  (a)  of 
this  section.  Each  day  a  violation 
continues  shall  constitute  a  separate 
offense. 

Appendix  A — (Amended] 

D.  Appendix  A  is  amended  by  (1) 
removing  the  word  "Intentional"  and  the 
footnote  reference  "2"  from  the  heading 
of  the  right-hand  column  and  inserting  in 
place  of  "Intentional"  the  word 
"Willful";  (2)  inserting  after  the  word 
"Employee"  in  the  schedule  entry  for 

S  219.101  the  words  "violates  prohibition 


or  is":  and  (3)  removing  footnote  2  and 
revising  footnote  1  to  read  as  follows: 

'  A  penalty  may  be  assessed  against  an 
individual  only  for  a  willful  violation.  The 
Administrator  reserves  the  right  to  assess  a 
penalty  of  up  to  $20,000  for  any  violation 
where  circumstances  warrant.  See  49  CFH 
Part  209,  Appendix  A. 

PART  220— [AMENDED] 

8.  Part  220  is  amended  as  follows: 

A.  The  authority  citation  for  Part  220 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  431  and  43a  as 
amended:  Pub.  L  100-342;  and  49  CFR 
1.49(m). 

B.  Section  220.3(b)(2)  is  revised  to 
read  as  follows: 

§220.3    Application. 

***** 

(b)  *   *   * 

(2)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
transportation. 

C.  Section  220.7  is  revised  to  read  as 
follows: 

§220.7    Penalty. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violation,  except  that: 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and,  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  Each  day 
a  violation  continues  shall  constitute  a 
separate  offense. 

Appendix  C — [Amended) 

D.  Appendix  C  is  amended  by  (1) 
removing  the  phrase  "Intentional  *  or 
hazardous  '  "  from  the  heading  of  the 
righthand  column  and  inserting  in  its 
place  the  word  "Willful";  (2)  revising 
footnote  1  to  read  as  follows: 

'  A  penalty  may  be  assessed  against  an 
individual  only  for  a  willful  violation.  The 
Administrator  reserves  the  right  to  assess  a 
penalty  of  up  to  $20,000  for  any  violation 
where  circumstances  warrant.  See  49  CFR 
Part  209.  Appendix  A. 

and  (3)  removing  footnotes  2  and  3. 
PART  221— [AMENObD] 

9.  Part  221  is  amended  as  follows: 
A.  The  authority  citation  for  Part  221 
is  revised  to  read  as  follows: 


Authority:  45  U.S.C.  431  and  438.  as 
amended;  Pub.  L  10O-342;  and  49  CFR 

1.49(m). 

B.  Section  221.3(b)(3)  is  revised  to 
read  as  follows: 

§221.3    Application. 

*  *  *  «  • 

(b)  •  *  * 

(3)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
transportation. 
***** 

C.  Section  221.7  is  revised  to  read  as 
follows: 

§221.7    Civil  penalty. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violation,  except  that: 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and,  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  Each  day 
a  violation  continues  shall  constitute  a 
separate  offense. 

D.  Appendix  C  is  amended  by  (1) 
adding  the  footnote  reference  "1"  at  the 
end  of  the  title;  (2)  striking  the  word 
"Intentional"  and  the  footnote  reference 
"1"  from  the  heading  of  the  right-hand 
column  and  inserting  in  place  of 
"Intentional"  the  word  "Willful";  and  (3) 
revising  footnote  1  to  read  as  follows: 

'  A  penalty  may  be  assessed  against  an 
individual  only  for  a  willful  violation.  The 
Administrator  reserves  the  right  to  assess  a 
penalty  of  up  to  $20,000  for  any  violation 
where  circumstances  warrant.  See  40  CFR 
Part  209  Appendix  A. 

PART  223— [AMENDED] 

10.  Part  223  is  amended  as  follows: 

A.  The  authority  citation  for  Part  223 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  431  and  438,  as 
amended:  Pub.  L.  100-342:  and  49  CFR 
1.49(m). 

B.  Section  223.3(b)(2)  is  revised  to 
read  as  follows: 

§223.3    Application. 

*  *  •  •  • 

(b)  •  *  * 

(2)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
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the  general  railroad  system  of 
transportation. 

•  •        *        *        * 

C.  Section  223.7  is  revised  to  read  as 
follows: 

§223.7    ResponsilMttty. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violation,  except  that: 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and,  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  Each  day 
a  violation  continues  shall  constitute  a 
separate  offense. 

Appendix  B — {Amended] 

D.  Appendix  B  is  amended  by  (1) 
amending  the  "Note  on  multiple 
violations"  by  removing  "$2,500"  and 
inserting  in  its  place  "$10,000";  (2) 
revising  footnote  1  to  read  as  follows: 

'  A  penalty  may  be  assessed  against  an 
individual  only  for  a  willful  violation.  The 
Administrator  reserves  the  right  to  assess  a 
penalty  of  up  to  $20,000  for  any  violation 
where  circumstances  warrant.  See  49  CFR 
Part  209.  Appendix  A. 

and  (3)  removing  footnote  2. 

PART  225— {AMENDED] 

11.  Part  225  is  amended  as  follows: 

A.  The  authority  citation  for  Part  225 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  38.  42  and  43,  as 
amended;  45  U.S.C.  431.  437.  and  438,  as 
amended;  Pub.  L.  100-342;  and  49  CFR  1.49  (c) 
and  (m). 

§225.1    [Amended] 

B.  Section  225.1  is  amended  by 
removing  the  fifth  sentence. 

C.  Section  225.5(a)  is  revised  to  read 
as  follows: 

§225.5    Definitions. 

•  •        «         •        * 

(a)  "Railroad"  means  all  forms  of  non- 
highway  ground  transportation  that  run 
on  rails  or  electro-magnetic  guideways. 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  and  (2) 
high  speed  ground  transportation 
systems  that  connect  metropolitan 
areas,  without  regard  to  whether  they 
use  new  technologies  not  associated 
with  traditional  railroads.  Such  term 
does  not  include  rapid  transit  operations 


within  an  urban  area  that  are  not 
connected  to  the  general  railroad  system 
of  transportation. 

•        *        *        •        « 

D.  Section  225.29  is  revised  to  read  as 
follows: 

§225.29    Penalties. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad] 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violation,  except  that: 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  Each  day 
a  violation  continues  shall  constitute  a 
separate  offense.  A  railroad  may  also  be 
subject  to  the  criminal  penalties 
prescribed  in  45  U.S.C.  39. 

Appendix  B — [Amended] 

E.  Appendix  B  is  amended  by  (1) 
inserting  the  footnote  reference  "1"  at 
the  end  of  the  title;  (2)  removing  the 
word  "Intentional"  and  the  number  "1" 
from  the  heading  of  the  righthand 
column  and  inserting  in  place  of 
"Intentional"  the  word  "Willful";  and  (3) 
revising  footnote  1  to  read  as  follows: 

'  A  penalty  may  be  assessed  against  an 
individual  only  for  a  willful  violation.  The 
Administrator  reserves  the  right  to  assess  a 
penalty  of  up  to  $20,000  for  any  violation 
where  circumstances  warrant.  See  49  CFR 
Part  209,  Appendix  A. 

PART  228— [AMENDED] 

12.  Part  228  is  amended  as  follows: 

A.  The  authority  citation  for  Part  228 
is  revised  to  read  as  follows: 

Authority:  49  App.  U.S.C.  12,  20  (now 
recodified  at  49  App.  U.S.C.  501(b)(2), 
502(b)(3),  504  (b)(1)(a),  (c)(2)  (a),  and  (d));  49 
App.  U.S.C.  1655(e),  as  amended:  45  U.S.C. 
61-64b,  as  amended:  45  U.S.C.  437.  as 
amended;  Pub.  L  100-342;  and  49  CFR  1.49 
(dj.  (m)  and  (g). 

Construction  or  Reconstruction  of 
Employee  Sleeping  Quarters:  Interim 
Rules  on  Determination  of  "Immediate 
Vicinity"  [Removed] 

B.  The  interim  rules  entitled 
"Construction  or  Reconstruction  of 
Employee  Sleeping  Quarters:  Interim 
Rules  on  Determination  of  'Immediate 
Vicinity' "  are  removed. 

Appendix  A — [Amended] 

C.  Appendix  A  is  amended  as  follows: 


1.  At  the  end  of  the  second  sentence, 
add:  "and  by  the  Rail  Safety 
Improvement  Act  of  1988,  Pub.  L.  100- 
342". 

2.  In  the  third  paragraph,  remove  the 
first  sentence  and  insert  in  its  place: 
'The  act  applies  to  any  railroad,  as  that 
term  is  defined  in  45  U.S.C.  431(e)." 

3.  Under  the  heading  of  "General 
Provisions,"  the  two  paragraphs 
beginning  with  the  subheading  of 
"Penalty"  are  revised  to  read  as  follows: 

Penalty.  As  amended  by  the  Rail  Safety 
Improvement  Act  of  1988,  the  penalty 
provisions  of  the  law  apply  to  any  "person 
(including  a  railroad  and  any  manager, 
supervisor,  official,  or  other  employee  or 
agent  of  a  railroad),"  except  that  a  penalty 
may  be  assessed  against  an  individual  only 
for  a  willful  violation.  See  49  CFR  Part  209, 
Appendix  A.  A  person  who  violates  the  Act 
is  liable  for  a  penalty  of  up  to  $1,000  per 
violation,  as  the  Secretary  of  Transportation 
deems  reasonable. 

Each  employee  who  is  required  or 
permitted  to  be  on  duty  for  a  longer  period 
than  prescribed  by  law  or  who  does  not 
receive  a  required  period  of  rest  represents  a 
separate  and  distinct  violation  and  subjects 
the  railroad  to  a  penalty  of  up  to  $1,000. 

PART  229— {AMENDED] 

13.  Part  229  is  amended  as  follows: 

A.  The  authority  citation  for  Part  229 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  22-34,  as  amended:  49 
App.  U.S.C.  1655(e),  as  amended:  Pub.  L  100- 
342;  and  49  CFR  1.49  (c)  and  (g). 

B.  Section  229.7(b)  is  revised  to  read 
as  follows: 

§229.7    Prohit>Hed  acts. 

***** 

(b)  Any  person  (including  a  railroad 
subject  to  this  part  and  any  manager, 
supervisor,  official,  or  other  employee  or 
agent  of  such  a  railroad]  who  violates 
any  requirement  of  this  part  or  of  the 
Locomotive  Inspection  Act  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $250 
and  not  more  than  $10,000  per  violation, 
except  that:  Penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury,  a 
penalty  not  to  exceed  $20,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  oHense. 

Appendix  B — [Amended] 

C.  Appendix  B  is  amended  by  (1] 
removing  "Intentional  •"  from  the 
heading  of  the  right-hand  column  and 
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inserting  in  its  place  the  word  "Willful"; 
(2)  revising  footnote  1  to  read  as  follows: 

'  A  penalty  may  be  assessed  against  an 
individual  only  for  a  willful  violation.  The 
Administrator  reserves  the  right  to  assess  a 
penalty  of  up  to  $20,000  for  any  violation 
where  circumstances  warrant.  See  49  CFR 
Part  209.  Appendix  A. 

and  (3)  removing  footnote  2  and 
renumbering  footnotes  3  and  4  as 
footnotes  2  and  3.  respectively. 

PART  230— (AMENDED] 

14.  Part  230  is  amended  as  follows: 

A.  The  authority  citation  for  Part  230 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  22-M.  as  amended;  49 
App.  U.S.C.  1855(e),  as  amended;  Pub.  L  100- 
342:  and  49  CFR  1.49  (c)  and  (g). 

B.  Section  230.0(a)  is  revised  to  read 
as  follows: 

§  230.0    Steam  powered  locomotives. 

(a)  Any  person  (including  a  railroad 
subject  to  this  part  and  any  manager, 
supervisor,  official,  or  other  employee  or 
agent  of  such  a  railroad)  who  violates 
any  requirement  of  49  CFR  Part  230. 
Subpart  A  (§§  230.1  to  230.55)  or  Subpart 
B  (§§  230.101  to  230.162)  as  in  effect  on 
October  1. 1978,  or  of  the  Locomotive 
Inspection  Act  or  causes  the  violation 
of  any  such  requirement  is  subject  to  a 
civil  penalty  of  at  least  $250  and  not 
more  than  $10,000  per  violation,  except 
that:  Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and.  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  Each  day 
a  violation  continues  shall  constitute  a 
separate  offense. 


PART  231— {AMENDED! 

15.  Part  231  is  amended  as  follows: 

A.  The  authority  citation  for  Part  231 
is  revised  to  read  as  follows: 

Audnrity:  45  U,S.C.  2. 4,  6.  8. 10.  and  11-16. 
as  amended:  49  App.  U^.C  1B5S(e).  as 
amended:  Pob.  L.  100-342:  and  49  CFR  1.49  (c) 

and  (g). 

B.  A  new  {  231.0  is  added  to  read  as 
follows: 

§231.0    AjiplteebilKyewdpenaMee. 

Any  person  (including  a  railroad 
subject  to  this  part  and  any  manager. 
supervisor,  official,  or  other  employee  or 
agent  of  such  a  railroad]  who  violates 
any  requirement  of  this  part  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $250 
and  not  more  than  $10,000  per  violation. 


except  that  Penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury,  a 
penalty  not  to  exceed  $20,000  per 
violation  may  be  assessed.  Bach  day  a 
violation  continues  shall  constitute  a 
separate  offense. 

C.  A  new  Appendix  A  is  added  to  Part 
231  to  read  as  follows: 

Appendix  A — Schedule  of  Civil 
Penalties 

For  violations  of  this  part  or  related 
provisions  of  the  Safety  Appliance  Acts,  45 
U.S.C.  1-16.  the  Federal  Railroad 
Administration  will  follow  these  guidelines: 

(1)  For  ordinary  violations,  FRA  will  assess 
a  penalty  of  $1,000. 

(2)  For  willful  violations.  FRA  will  assess  a 
penalty  of  SZOOa 

A  penalty  may  be  assessed  against  an 
individual  only  for  a  willful  violation.  The 
Administrator  reserves  the  right  to  assess  a 
penalty  of  up  to  $20,000  for  any  violation 
where  circumstances  warrant.  See  49  CFR 
Part  209,  Appendix  A. 

PART  232— (AMENDED] 

16.  Part  232  is  amended  as  follows: 

A.  The  authority  citation  for  Part  232 
is  revised  to  read  as  follows: 

Authority:  45  U5.C.  1,  3,  5,  6,  8-12, 15,  and 
16,  as  amended;  49  App.  U.S.C  1655(e),  as 
amended;  Pub.  L 100-342;  and  49  CFR  1.49  (c) 
and  Ig). 

B.  A  new  S  232.0  is  added  to  read  as 
follows: 

§232.0    AppUcabiltty  and  penalties. 

Any  person  (including  a  railroad 
subject  to  this  part  and  any  manager, 
supervisor,  official,  or  other  employee  or 
agent  of  such  a  railroad)  who  violates 
any  requirement  of  this  part  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $250 
and  not  more  than  $10,000  per  violation, 
except  that:  Penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and  where  a  grossly  negligent 
violation  or  a  pattern  of  repeated 
violations  has  created  an  imminent 
hazard  of  death  or  injury  to  persons,  or 
has  caused  death  or  injury,  a  penalty  not 
to  exceed  $20,000  per  violation  may  be 
assessed.  Each  day  a  violation 
continues  shall  constitute  a  separate 
offense. 

C.  The  current  appendix  is  designated 
as  Appendix  B  and  a  new  Appendix  A  is 
added  to  read  as  follows: 

Appendix  A — Schedule  of  Qvil 
Penalties 

For  violations  of  this  part  or  related 
provisions  of  the  Safety  Appliance  Acts.  45 


use.  1-16.  the  Federal  Railroad 
Administration  will  follow  these  guidelines: 

(1)  For  ordinary  violations.  FRA  will  assess 
a  penalty  of  $1,000. 

(2)  For  willful  violations.  FRA  will  assess  a 
penalty  of  $2,000. 

(3)  For  failure  to  perform  an  initial  terminal 
air  brake  test  adequately  and  fully.  FRA  will 
assess  a  penalty  of  $2,500. 

A  penalty  may  be  assessed  against  an 
individual  only  for  a  willful  violation.  The 
Administrator  reserves  the  right  to  assess  a 
penalty  of  up  to  $20,000  for  any  violation 
where  circumstances  warrant.  See  49  CFR 
Part  209,  Appendix  A. 

PART  233— [AMENDED] 

17.  Part  233  is  amended  as  follows: 

A.  The  authority  citation  for  Part  233 
is  revised  to  read  as  follows: 

Authority:  49  App.  U.S.C.  28.  as  amended; 
49  App.  U.S.C.  1655(e),  as  amended:  45  U.S.C 
431,  437,  and  43&  as  amended;  Pub.  L  100- 
342;  and  49  CFR  1.49  (f).  (g).  and  (m). 

B.  Section  233.11  is  revised  to  read  as 
follows: 

§233.11    Civi  penalty. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  $2,500  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury,  a 
penalty  not  to  exceed  $20,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  See  49  CFR  Part  209, 
Appendix  A. 

PART  235-[  AMENDED! 

18.  Part  235  is  amended  as  follows: 

A.  The  authority  citation  for  Part  235 
is  revised  to  read  as  follows: 

Aythority:  49  App.  U.S.C  26,  as  amended; 
49  App.  VS.C.  1655(e),  as  amended;  45  UJS.C 
431,  437,  and  438,  as  amended:  Pub.  L  100- 
342;  and  49  CFR  1.49  (f),  (g).  and  (m). 

B.  Section  235.9  is  revised  to  read  as 
follows: 


§235.9    CMIi 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  ofHcial,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  $2,500  except  that  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and  where  a  grossly 
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negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury,  a 
penalty  not  to  exceed  $20,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  See  49  CFR  Appendix 
A. 

PART  236— [AMENDED] 

19.  Part  236  is  amended  as  follows: 
A.  The  authority  citation  for  part  236 
is  revised  to  read  as  follows: 


Authority:  49  App.  U.S.C.  26,  as  amended; 
49  App.  U.S.C.  1655(e).  as  amended;  45  U.S.C. 
431,  437,  and  438,  as  amended;  Pub.  L.  100- 
342;  and  49  CFR  1.49  (f),  (g),  and  (m). 

B.  Appendix  A  is  revised  to  read  as 
follows: 

Appendix  A— Civil  Penalties 

Any  person  (including  a  railroad  and  any 
manager,  supervisor,  official,  or  other 
employee  or  agent  of  a  railroad)  who  violates 
any  requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is  subject 
to  a  civil  penalty  of  $1,000  except  that;  A 
penalty  of  S2.000  will  be  assessed  for  a  willful 


violation;  penalties  may  be  assessed  against 
individuals  only  for  willful  violations;  and, 
where  a  grossly  negligent  violation  or  a 
pattern  of  repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury,  a 
penalty  not  to  exceed  $20,000  per  violation 
may  be  assessed.  Each  day  a  violation 
continues  shall  constitute  a  separate  offense. 
See  49  CFR  Part  209,  Appendix  A. 

Issued  in  Washington,  DC  on  July  22, 1988. 
|ohn  H.  Riley. 

Federal  Railroad  Administrator. 
(FR  Doc.  88-16928  Filed  7-27-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  S«rvic« 

Northern  Region;  Fee  Sct>edule  for 
Communication  Uses 

agency:  Forest  Ser\-ice,  USDA. 
action:  Notice  of  proposed  policy; 
request  for  comment.        


summary:  The  Forest  Service  hereby 
gives  notice  that  a  rental  fee  schedule 
for  communication  uses  on  National 
Forest  System  (NFS)  lands  in  the 
Northern  Region  previously  proposed  on 
September  18. 1987  (52  FR  35293)  is 
withdrawn  and  a  new  schedule  is 
proposed. 

The  new  proposal  is  the  result  of 
further  study  and  consideration  of 
market  information  developed  in 
conjunction  with  other  Forest  Service 
Regions  and  the  application  of 
appropriate  administrative  adjustments 
in  recognition  of  pppulations  serviced  by 
communication  usfes  situated  on 
National  Forest  System  (NFS)  lands  in 
the  Northern  Region.  Annual  fee 
adjustments  are  indexed  according  to 
the  Consumer  Price  Index — Urban  (CPl- 
U)  rather  than  the  Implicit  Price 
Deflector  (IPD)  as  formerly  adopted. 
There  are  other  minor  changes  designed 
to  provide  greater  consistency  with  fee 
schedules  proposed  by  other  Forest 
Service  Regions. 

DATE:  Comments  must  be  received  in 
writing  by  September  26. 198a 
ADDRESSES:  Send  viTitten  conmients  to 
John  W.  Mumma.  Regional  Forester, 
Northern  Region.  USDA  Forest  Service. 
Federal  Building.  P.O.  Box  7660. 
Missoula.  MT  59807. 

The  public  may  inspect  the  comments 
received  on  this  proposed  policy  in  the 
office  of  the  Director  of  Recreation. 
Wilderness  and  Lands.  East  Wing  of  the 
third  floor.  Federal  Building.  200  East 
Broadway,  Missoula.  MT  betwen  the 
hours  of  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Schoenbaum  (406-329-3601)  or  Jim 
Hathaway  (406-329-3110)  of  the  Lands 
Staff. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  response  to  National  direction,  the 
Regional  Forester,  Northern  Region, 
conducted  an  analysis  of  market  data  of 
similar  communication  uses  in  Montana, 
North  Dakota.  North  Idaho  and 
adjoining  states.  The  formerly  proposed 
communication  use  fee  schedule  was 
developed  and  offered  for  public 
comment  by  publication  in  the  Federal 
Register  on  Thursday.  April  30. 1987  (52 
FR  15740)  and  direct  notice  to  Northern 


Region  communication  use  permit 
holders  and  other  interested  parties. 

The  Northern  Region  received  228 
written  responses  to  the  initially 
proposed  fee  schedule.  The  comments 
were  analyzed,  summarized,  and 
considered  in  developing  a  final 
communication  use  fee  schedule.  A 
summary  of  the  comments  and  final  fee 
schedule  was  published  in  the  Federal 
Register  on  Friday,  September  18, 1987 
(52  FR  35293).  That  final  fee  schedule  is 
hereby  withdrawn  and  set  aside. 

As  other  Regions  continued  work  on 
communication  use  fee  schedules  it 
appeared  that  additional  information 
was  developing  which  could  relate  to 
communication  use  fees  in  the  Northern 
Region.  The  Forest  Service  also 
recognized  that  permit  holders  and  the 
public  would  benefit  through  a  more 
uniform  approach  to  terminology, 
definitions,  annual  adjustment  index 
and  similar  matters  among  the  Regions. 
In  order  to  provide  an  opportunity  to 
coordinate  more  closely,  provide  for 
greater  consistency  in  communication 
use  fee  management,  and  afford  existing 
permit  holders  an  additional  1-year 
opportunity  to  adjust  their  operations 
and  budgets  to  a  new  fee  schedule,  the 
Regional  Forester  for  the  Northern 
Region  deferred  implementation  of  the 
new  communication  use  fee  schedule 
until  calendar  year  1989.  That  deferral  is 
also  withdrawn  and  set  aside. 

Withdrawal  of  Existing  Communication 
Use  Fee  Schedule  and  Proposal  of 
Communication  Use  Fee  Schedule 


Several  coordination  meetings  were 
held  with  Forest  Service  appraisers  and 
administrators  from  other  Regions  and 
Bureau  of  Land  Management  (BLM) 
staff. 

Market  data  and  analyses  developed 
by  the  other  Forest  Service  Regions  and 
several  BLM  state  offices  were  reviewed 
in  depth  during  the  past  several  months. 
Some  of  the  information  was  not 
available  in  completed  form  at  the  time 
the  final  Northern  Region  fee  schedule 
was  published. 

Further  review  concludes  that  it  is 
appropriate  to  withdraw  the  Northern 
Region  communication  use  fee  schedule, 
as  published  in  the  Federal  Register  on 
September  18, 1987  (52  FR  35293),  and 
propose  a  new  fee  schedule  for 
communciation  uses.  The  proposed  fee 
policy  and  fee  schedule  follows: 

Definitions 

Comparison  of  the  Northern  Region 
fee  schedule  and  Federal  Register  Notice 
(52  FR  35293)  with  further  information 
obtained  from  other  Regions  indicated 
some  differences  in  communication  use 
definitions.  Although  this  did  not  appear 


serious,  such  differences  tend  to  be 
confusing,  especially  to  permit  holders 
operating  in  more  than  one  Forest 
Service  Region. 

In  coordination  with  other  Regions 
and  the  BLM.  we  adopt  the  following 
terminology  to  define  the  various  types 
of  communication  use: 

Common  Carrier  Microwave  Relay 
Use.  This  group  typically  includes 
longline  carriers  who  relay  Intra  and 
interstate  telephone,  television, 
information,  and  data  transmissions 
using  point-to-point  microwave 
networks  or  systems.  These  users  are 
regulated  by  state  public  utility 
commissions  and  must  provide  service 
to  any  consumer  with  the  ability  to  pay 
according  to  published  rate  schedules. 

Broadcast  Translator  Use.  This 
category  of  use  consists  of  picking  up  a 
television  or  FM  radio  broadcast  signal 
and  rebroadcasting  it  on  a  different 
channel  or  frequency  for  local  reception. 
In  some  cases  the  translator  relays  the 
signal  to  another  booster  or  translator. 
This  category  of  use  includes  translators 
associated  with  public 
telecommunications  service. 

Internal  Two-Way  Radio  Repeater 
Use.  These  are  users  who  operate  two- 
way  radio  repeaters  for  the  purpose  of 
internal  communications  in  support  of 
business,  community  activities,  or  other 
organizational  objectives.  The 
communication  service  is  not  sold  and  is 
limited  to  the  user. 

Industrial  Microwave  Use.  This  group 
includes  entities  who  are  not  in  the 
communications  business,  but  have  their 
own  internal  microwave 
communications  systems  or  networks. 
Users  in  this  group  may  include  pipeline 
and  power  companies,  railroads  and 
land  resource  management  agencies  or 
firms.  The  communication  service  is  not 
sold  and  is  limited  to  the  user. 

Passive  Reflector  Use.  Passive 
reflectors  include  various  types  of 
nonpowered  reflector  devices  used  to 
bend  or  ricochet  electronic  signals 
between  active  relay  stations  or 
between  an  active  relay  station  and 
terminal.  The  reflector  requires  point-to- 
point  line-of-sight  with  the  connecting 
relay  stations,  but  does  not  require 
electric  power.  Maintenance  is  minimal 
and  reflectors  seldom  require  visitation. 

Amateur  Radio  Use.  Repeaters  used 
by  individuals  or  groups  who  are 
licensed  by  FCC  as  amateur  radio 
operators. 

Cellular  Telephones.  This  use  is  a 
specialized  service  provided  by 
commercial  communicators  which 
involves  a  mobile  (vehicular)  UHF  radio 
telephone  system. 
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A  cell  is  the  area  covered  by  one 
transmitter/receiving  site.  Radio  signals 
are  automatically  picked  up  by  another 
cell's  receiver  as  the  radio  telephone 
transmitter  passes  from  cell  area  to  cell 
area. 

Personal/Private  "Receive  Only"  Use. 
These  include  radio  and  TV  receiving 
antennas,  satellite  dishes  and  other 
equipment/facilities  designed  for  the 
reception  of  electronic  signals,  serving 
private  homes,  recreation  residences. 
These  facilities  are  personally  owned 
and  not  operated  for  profit. 

Radio  Broadcast  Use.  This  category 
includes  FCC  authorized  facilities  that 
broadcast  AM  and  FM  audio  signals  for 
general  public  reception.  Users  include 
commercial  radio  stations  which 
generate  revenues  from  advertising  and 
public  radio  stations  whose  revenues 
are  supported  by  subscriptions,  grants 
and  donations.  Broadcast  areas  often 
overlap  state  boundaries.  It  relates  only 
to  primary  transmitters  and  not  any 
rebroadcast  systems  such  as  translators. 
Ancillary  activities  authorized  under 
this  use  relate  to  microwave  and/or 
two-way  radio  links  from  a  permitted 
site  to  studio  or  other  fixed  or  mobile 
units  directly  related  to  the  broadcast 
activity. 

Television  Broadcast  Use.  This 
category  includes  FCC  authorized 
facilities  that  broadcast  UHF  and  VHP 
audio  and  video  signals  for  general 
public  reception.  Users  include 
commercial  television  stations  (major 
and  independent  networks)  who 
generate  income  through  advertisement 
and  public  television  stations  whose 
revenues  are  supported  by 
subscriptions,  grants  and  donations. 
Broadcast  areas  may  overlap  state 
boundaries.  It  relates  only  to  primary 
transmitters  and  not  any  rebroadcast 
systems  such  as  translators.  Ancillary 
activities  authorized  under  this  use 
relate  to  microwave  and/or  two-way 
radio  links  from  a  permitted  site  to 
studio  or  other  fixed  or  mobile  units 
directly  related  to  the  broadcast 
activity. 

Cable  and  Subscription  Television 
Use.  This  category  includes  cable  TV 
head-end  antenna  or  satellite  dish 
receivers  used  for  community  television 
pickups  which  retransmit  by  cable  or 
any  other  means  whereby  subscribers 
pay  periodic  fees  to  receive  the  signal. 
These  systems  normally  operate  as  a 
commercial  entity  within  an  authorized 
franchise  area. 

Commercial  Communicator.  This  use 
includes  entities  whose  primary 
business  is  providing  radio 
communications  service  to  others.  The 
commercial  communicator  holds  an  FCC 
license;  may  own  the  building  or  vault 


and  lease  space  to  others,  or  may  lease 
the  same  from  others  (unregulated 
commercial  communicators  are  not 
regulated  by  public  utility  commissions 
and  therefore  may  choose  their  clients 
and  charge  whatever  their  clients  will 
pay  for  the  services  offered).  The 
commercial  communicator  may  also  be 
a  facihties  manager.  Examples  of 
commercial  communicator  services  are: 
VHF.  UHF  and  microwave  radio 
communication  systems  leased  and  sold. 

Multiple  Occupancies 

Shared  Space  Provider 

(a)  Multiple  Permits.  An  entity  whose 
business  is  rental  of  space  to  customers 
who  must  hold  an  FCC  license  and 
provide  their  own  equipment.  Typically 
the  shared  space  provider  holds  an  FCC 
license  for  the  purpose  of  conducting  his 
primary  communications  business.  Each 
occupant  is  under  a  separate  permit. 

(b)  Single  Permit.  Same  as  above 
except  all  occupants  are  under  a  single 
permit. 

Amended  Fee  Schedule— Northern 
Region 


Use  category 

Annual 

fair 
market 

rent 

Radio  or  Television  Broadcast 

$3  000 

Commercial  Communicators  and  stiared 

space  providers  under  single  permit 

Wlieii  customer  use  is  internal  two-way 

radio: 

First  licensed  frequency,  wtien  this  is 

trie  highest  fee  use 

700 

and/or  per  each  additional  licensed 
frequency,  or  for  the  first  licensed 
frequency  when  this  use  is  not  tt>e 
hiyliest  fee  use  in  a  shared  space 
situation 

200 

When  customer  use  is  other  than  internal 
two-way  radio: 
Fees  and  procedures  in   Fees  for 
Shared  Space  Users  win  apply. 
Comrtxjn  Carrier  Microwave  Relay 

1.500 

Passive  Reflector 

500 

TV  Of  Radio  Broadcast  Translators.  Serv- 
ice Area  Population: 
0  to  1.000 

'  75 

1.001  to  2,000 

150 

2,001  to  3,000 

225 

3,001  to  4,000 

300 

4.001  to  5,000 

375 

5,001  to  6,000 

450 

6.001  to  14,000 

700 

14,001  to  50,000 

900 

Over  50,000 

1.200 

Cable  and  Subscription  Television,  Popu- 
lation Served: 
Under  10,000 

250 

10,000  to  60,000 

1  200 

Over  60,000 

2150 

Industrial  Microwave 

1  000 

Internal  Two-Way  Radio  or  Repeater 

500 

Miscellaneous  Communication  Uses 

75 

Examples: 

Personal/Private  Receive  Only 

75 

Amateur  Radio  Service 

75 

Amended  Fee  Schedule— Northern 
Region— Continued 


Use  category 


Natural  Resource  and  Environmental 
Monitoring 


Anrxjai 

fair 
maritet 

rent 


75 


'  Translator  facility  faes  are  premised  on  the  build- 
ing and  equipment  owned  by  one  hoWer.  Market 
data  for  small  community  and  private  translator  as- 
sociations serving  populations  of  fewer  ttian  6,000 
people  was  inconclusive,  however,  an  interpolation 
of  available  data  was  exterxled  to  ttiese  use  groups 
and  fee  increments  of  $75  per  1,000  people  served 
resulted. 


Conununication  Uses  Not  Listed  in  the 
Fee  Schedule 

The  field  of  electronics  is  expanding 
rapidly.  Some  specific  uses,  such  as 
cellular  telephone,  are  not  yet  located  in 
the  Northern  Region.  Other 
communication  uses  are  in 
developmental  stages.  The  Northern 
Region  fee  schedule  is  not  intended  to 
include  these  new  and  developing  uses. 
These  fees  will  be  established  on  the 
basis  of  appraisal,  sound  business 
management  principles,  and/or 
negotiation  when  such  uses  become 
operational  in  the  Northern  Region. 

Fees  for  Shared  Space  Users 

When  shared  facility  occupancy  is 
authorized  under  separate  (single  user) 
permits,  the  fee  shall  be  100  percent  of 
the  schedule  fee  for  each  use  authorized. 

To  improve  administration  of 
communication  sites,  Forest  Service 
policy.  Federal  Register  Notice  (50,  FR 
40574,  October  4, 1985)  provides  for 
authorizing  shared  facility  occupancies 
under  a  single  (multiple  user) 
authorization.  By  the  terms  and 
conditions  of  these  authorizations 
holders,  rather  than  the  Forest  Service, 
authorize  and  administer  the  use  of  their 
facilities  by  others.  Collection  of  Forest 
Service  fees  and  performing  certain 
administrative  duties  required  imder 
this  type  of  authorization  are  burdens  of 
the  holder. 

Except  for  commercial  communicator 
fees,  the  authorized  officer  may,  when 
determined  beneficial  to  do  so,  negotiate 
appropriate  fee  discounts  for  multiple 
user  authorizations  based  on  an 
objective  estimate  of  the  benefits 
received  by  the  Forest  Service.  Benefits 
may  consider  costs  incurred  by  the 
holder  to  administer  the  uses  plus  a 
reasonable  profit.  Negotiated  fees  will 
be  based  on  100  percent  of  the 
scheduled  fee  for  the  highest  value  use 
allowed  under  the  multiple  user 
authorization  plus  a  percentage  of  the 
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scheduled  fee  for  each  additional 
authorized  use. 

Multiple  user  permit  fees  are  subject 
to  annual  review  and  adjustment  to 
reflect  the  current  highest  value  use  and 
total  use  situation. 

Consolidating  facilities  and  reducing 
encumbrances  on  a  site  may  meet  the 
objectives  of  the  Forest  Service.  In  these 
cases,  the  authorized  officer  may 
negotiate  short-term  fee  discounts  in 
recognition  of  holder  costs  and  to 
encourage  consolidation.  Fee  discounts 
cannot  exceed  each  holder's  cost 
attributable  to  the  consolidation.  In  no 
case  will  fees  be  discounted  for  cost 
incurred  by  the  holder  to  meet  the 
conditions  of  the  authorization 
(maintenance,  safety  requirements,  etc.). 

We  recognize  those  situations  where 
individual  holders  have  formed 
associations  and  converted  from 
individual  permits  to  multiple  user 
authorizations.  We  acknowledge  the 
benefits  holder  associations  afford  both 
the  Forest  Service  and  users.  In 
recognition  of  existing  communication 
site  association  permits,  and  to 
encourage  continued  implementation  of 
multiple  user  authorizations  to 
associations,  authorized  officers  may 
make  adjustments  to  association  fees, 
subject  to  the  Regional  Forester's 
approval,  on  a  case-by-case  basis. 

The  shared  space  adjustment  does  not 
apply  to  holders  occupying  Forest 
Service  facilities;  for  other  than  site 
managing  associations  full  fees  are 
charged  for  these  situations.  In  addition 
to  prescribed  fees,  authorized  officers 
will  require  users  occupying  Forest 
Service  facilities  to  perform  or  share  in 
the  costs  of  building  or  facility 
maintenance  and  repair,  as  provided  by 
Section  7.  Act  of  April  24, 1950  (Granger- 
Thye)  and  FSM  2711.7. 

Under  multiple  user  permits,  except 
for  those  estabUshed  by  prospectus-bid 
processes,  primary  users  (site  managers 
or  associations)  will  pay  the  Forest 
Service  the  appropriate  shared  space  fee 
for  each  of  their  tenants/users  and  are 
free  to  negotiate  a  reasonable  charge 
with  their  tenants. 

Appurtenant  Use 

Except  for  commercial 
communicators,  appurtenant  uses  will 
not  be  assessed  additional  fees. 
Subsidiary  firms  are  considered 
autonomous  and  do  not  qualify  for 
appurtenant  use  fee  exemption. 

Fee  Waivers  and  Exemptions 

Numerous  comments  on  the  earlier 
proposal  urged  the  Chief  or  the  Regional 
Forester  to  establish  National  or 
Regional  waivers  for  certain  categories 
of  use.  The  decision  to  apply  fee  waivers 


is  delegated  to  the  Forest  Officer  who 
authorizes  the  use.  We  believe  the 
determination  of  whether  a  fee  waiver  is 
equitable  and  in  the  public  interest  can 
be  best  made  at  the  local  level. 

As  provided  by  the  Secretary  of 
Agriculture's  Regulations  36  CFR  251.57b 
and  current  Forest  Service  policy,  all  or 
part  of  the  fees  may  be  waived.  These 
procedures  are  not  affected  by  the 
proposed  fee  schedule.  It  is  the 
responsibility  of  the  holder  to  submit  a 
request  with  justification  for  fee  waiver 
to  the  authorized  officer.  Fees  will  not 
be  waived  below  $75  for  communication 
uses. 

No  rental  fee  will  be  charged  to 
Federal  agencies.  Reciprocal  agreements 
between  state  or  local  governments  and 
Federal  agencies  will  be  honored. 
However,  in  situations  of  space  rental, 
the  building  owner  may  charge  Federal 
agencies  for  use  of  the  facility. 

Under  Pub.  L.  98-300  and  current 
Forest  Service  policy,  facilities  and 
extensions  from  facilities  financed 
pursuant  to  the  Rural  Electrification  Act 
of  1936  are  exempt  from  the  payment  of 
fees. 
Annual  Fee  Schedule  Adjustment 

All  categories  of  communication  uses 
are  subject  to  an  annual  fee  adjustment. 
The  U.S.  Department  of  Labor  Consumer 
Price  Index  for  All  Urban  Consumers 
(CPl-U)  for  July  of  the  current  year,  will 
be  divided  by  the  CPI-U  for  July  of  the 
previous  year  to  yield  a  CPI-U  multiplier 
which  will  be  used  to  annually  update 
the  Communication  Fee  Schedule. 

Periodic  Review  of  Fee  Schedule 

The  Forest  Service  recognizes  the 
need  for  granting  reasonable  security  to 
its  permit  holders  and  of  protecting  the 
public's  interest  by  providing  for  the 
adjustment  of  fees  when  the  value  of  the 
use  authorized  or  the  operations  of  the 
holder  clearly  indicate  that  a  fee  change 
is  justified.  The  ensure  this  mutual 
protection,  the  Northern  Region  shall,  by 
August  1, 1993,  review  this  schedule  to 
determine  whether  market  conditions 
and  business  practices  have  changed 
sufficiently  to  warrant  a  fee  schedule 
revision.  Holders  will  be  given  an 
opportunity  to  provide  data  which  might 
have  a  bearing  on  that  review.  Any  fee 
schedule  adjustments  will  be  announced 
to  holders  at  least  90  days  before 
becoming  effective  on  January  1, 1994. 

Phase-in  of  Fee  Increases 

So  that  holders  may  adjust  their 
operations  to  the  fee  schedule,  that 
portion  of  the  new  fee  that  exceeds  a 
100-percent  increase  with  a  fee  increase 
of  less  than  $2,000  will  be  phased  in  by 
equal  increments,  plus  annual 


adjustment,  over  a  3-year  period 
beginning  with  C.Y.  1989  fees.  If  the 
increase  in  annual  rental  exceeds  100 
percent  and  the  fee  increase  is  more 
than  $2,000,  the  amount  of  the  new 
rental  in  excess  of  the  100  percent 
increase  will  be  phased  in  by  equal 
increments,  plus  annual  adjustments, 
over  a  5-year  period. 

Other  Methods  of  Establishing  Fees 

A  fee  schedule  is  an  appropriate  cost- 
effective  method  to  use  to  assess  fees 
for  most  communication  sites.  This 
schedule  is  intended  to  cover  the 
majority  of  the  existing  and  proposed 
sites  in  the  Northern  Region.  However, 
fees  for  unique  sites  or  sites  servicing 
high  populations  are  not  covered  by  this 
schedule  but  are  to  be  determined  on  an 
individual  case  basis.  At  this  time  there 
are  no  such  sites  on  National  Forest 
System  lands  in  the  Northern  Region. 

The  authorized  officer  may  use  site- 
specific  appraisals,  sound  business 
management  principles,  and/or  rental 
analysis  as  coordinated  with  the 
Regional  Reviewing  Appraiser  to 
determine  fees  for  individual  sites  when 
market  evidence  such  as  leases  for 
similarly  used  sites  demonstrate  the 
inapplicability  of  the  fees  schedule. 

Appraisals  provided  by  the  holder  or 
other  group  may  be  used  to  determine 
fees  if  the  Regional  Reviewing  Appraiser 
establishes  that  the  appraisal  meets 
Forest  Service  standards  and  the  fee 
represents  fair  market  value. 

Competitive  bidding  may  be  used  to 
establish  fees  for  new  sites. 

Proposed  Implementation 

After  review  of  public  comments  and 
publication  of  a  final  notice  in  the 
Federal  Register,  a  fee  schedule  would 
be  implemented  for  all  Northern  Region 
Commmunication  special-use 
authorizations  effective  January  1, 1989, 
and  reflected  in  billings  for  calendar 
year  1989  fees. 

Applicability 

Fees  proposed  according  to  this 
schedule  would  apply  to  each  electronic 
use  on  National  Forest  System  lands  in 
the  Northern  Region. 

Under  certain  qualifying 
circumstances,  as  provided  by  Secretary 
of  Agriculture's  Regulations  36  CFR 
251.57b  and  current  Forest  Service 
policy,  fees  may  be  waived  or  reduced. 
Such  waiver  is  discretionary  rather  than 
mandatory.  These  procedures  are  not 
affected  by  the  proposed  fee  schedule. 

Copies  of  this  notice  and  the  proposed 
fee  schedule  are  being  mailed  to  holders 
of  existing  communication  sit? 
authorizations  and  will  also  be  sent  to 
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anyone  requesting  copies  from  the 
contacts  listed  in  this  notice.  The  rental 
fee  study  and  schedule  are  also 
available  for  review  at  the  Regional 
Office  and  Forest  Supervisors'  offices  in 
Montana  and  north  Idaho. 

Dated:  July  11, 1988. 

|ohn  M.  Hughes, 

Deputy  Regional  Forester. 

[FR  Doc.  88-17031  Filed  7-27-88;  8;45  am| 

BILLING  CODE  3410-11-M 


Rocky  Mountain  Region;  Fee  Schedule 
for  Communication  Uses 

agency:  Forest  Service,  USDA. 

action:  Notice  of  proposed  policy; 
request  for  comments. 

SUMMARY:  The  Regional  Forester  for  the 
Rocky  Mountain  Region  is  revising 
procedures  governing  the  determination 
of  rental  fees  for  communication  uses  on 
National  Forest  System  lands  in  the 
States  of  Colorado,  Kansas,  Nebraska, 
South  Dakota  and  Wyoming.  Comments 
from  interested  individuals  and  users 
are  welcome. 

date:  Comments  must  be  received  in 
writing  by  September  26, 1988. 

ADDRESSES:  Send  written  comments  to 
Gary  E.  Cargill,  Regional  Forester, 
Rocky  Mountain  Region,  11177  W.  8th 
Ave.,  Box  25127,  Lakewood,  CO  80255. 

The  public  may  inspect  comments 
received  on  this  proposed  policy  in  the 
Office  of  the  Director  of  Lands  and 
Recreation.  3rd  Floor,  11177  W.  8th  Ave., 
Lakewood,  CO  between  the  hours  of 
8:00  a.m.  to  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  F.  Ecker,  Recreation  Lands  Staff, 
(303)  236-9512. 

SUPPLEMENTARY  INFORMATION: 
Background 

Forest  Officers  currently  administer 
approximately  600  communication  use 
authorizations  on  150  sites  within  the 
Rocky  Mountain  Region. 

The  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA) 
states  that  "The  Secretary  of 
Agriculture,  with  respect  to  lands  within 
the  National  Forest  System,  is 
authorized  to  grant,  issue,  or  renew 
rights-of-way  over,  upon,  under,  or 
through  such  lands  for  systems  for  the 
transmission  or  reception  of  radio, 
television,  telephone,  telegraph,  and 
other  electronic  signals  and  other  means 
of  communications"  provided  that  "the 
holder  of  such  right-of-way  shall  pay 
annually  in  advance  the  fair  market 


value  of  such  right-of-way  as 
determined  by  the  Secretary." 

Regulations  promulgated  to  implement 
FLPMA  state  at  36  CFR  251.57  that  "The 
fee  will  be  based  upon  the  fair  market 
value  of  the  rights  and  privileges 
authorized  as  determined  by  appraisal 
or  other  sound  business  management 
principles."  A  revised  policy  (50  FR 
40574,  October  4, 1985)  broadens  the 
method  of  determining  annual  land  use 
rental  fees  for  communication  uses  and 
states  that  "The  Chief  or  Regional 
Foresters  will  determine  which  of  three 
methods  (site  specific  appraisal, 
competitive  bidding,  or  Regional  Fee 
Schedule)  is  appropriate  for  particular 
geographic  areas." 

In  keeping  with  this  direction  the 
Regional  Forester  for  the  Rocky 
Mountain  Region  has  determined  that: 

(1)  A  fee  schedule  would  be  an 
appropriate  cost-effective  method  to  use 
to  assess  fees  for  most  communication 
uses.  This  schedule  is  intended  to  cover 
the  majority  of  uses  on  existing  and 
proposed  sites  in  the  Rocky  Mountain 
Region;  however,  fees  for  unique  uses  or 
sites  serving  high  population  densities 
may  not  be  adequately  covered  by  this 
schedule.  In  developing  this  fee 
schedule,  we  did  not  consider  data  from 
any  major  front-range  metropolitan 
areas. 

(2)  The  authorized  officer  may  use  site 
specific  appraisals,  sound  business 
management  principles,  and/or  rental 
analysis  to  determine  fees  for  individual 
sites  when  market  evidence 
demonstrates  the  inapplicability  of  the 
fee  schedule. 

Appraisals  provided  by  users  or  other 
groups  may  be  used  to  determine  fees  if 
the  Regional  Review  Appraiser  affirms 
that  the  appraisal  meets  Forest  Service 
standards  and  the  fees  represent  fair 
market  value. 

(3)  Competitive  bidding  may  be  used 
to  establish  fees  for  new  sites/facilities. 

Proposed  Fee  Schedule 

This  proposal  is  based  on  a  market 
analysis  completed  in  CY  1988.  The 
schedule  proposes  annual  rental  fees  by 
defined  use  categories.  Fees  for 
miscellaneous  and  new  uses  not 
described,  will  be  determined  by 
appraisal,  sound  business  management 
principles,  and/or  negotiation  as 
described  in  the  "revised  policy" 
summarized  in  the  "background"  section 
of  this  Notice. 


Communication  Use  Fee  Schedule. 
July  1988,  Rocky  Mountain  Region, 
Forest  Service— USDA 


Use  category 

Annual 

fair 

market 

rent' 

Television  Broadcast 

S2  000 

Radio  Broadcast „ 

Commercial  Communicator 

Fust  Licensed  Frequerx^ 

2,000 
700 

Each  Additwnal  Licensed  Frequency ... 
Common  Garner  Microwave  Relay 

200 
1  500 

Passive  Reflector 

500 

Broadf.ast  Translator,  Service  Area  Popkt- 

lation: 
0  to  1.000 

75 

1,001  to  2,000 

150 

2,001  to  3,000 „ 

3.001  to  4,000 

225 

300 

4,001  to  5.000 

5.001  to  6,000 „...„ 

6,001  to  14,000 

375 
450 
700 

14,001  to  50,000 

900 

Over  50,000 

1  200 

Cable  and  Subscnption  TV,   Population 
Served: 

Under  1 0,000 „.... 

10,000  to  60,000 „„ 

250 

1  200 

Over  60,000 

2.150 

Internal  Microwave 

1  000 

Internal  Two-Way  Radio  or  Repeater 

1  000 

Personal /Private  Receive  Only  Antennas ... 
Amateur  Radio  Service 

75 
75 

Natural     Resource     and     Environmental 
Monitoring 

75 

'  Except  for  ttie  commercial  communicator  cate- 
gory, the  annual  fair  market  rent  shall  be  assessed 
for  each  authonzed  use. 

Definitions 

Television  Broadcast.  This  category 
includes  FCC  authorized  facilities  that 
broadcast  UHF  and  VHF  audio/video 
signals  for  public  reception.  Uses 
include  broadcast  of  network, 
independent  and  public 
telecommunication  signals.  User 
revenues  are  typically  derived  from 
subscriptions,  grants  and  donations  or 
from  commercial  advertising.  Broadcast 
areas  may  overlap  state  boundaries. 
This  use  includes  only  primary 
transmitters  and  not  rebroadcast 
systems  such  as  translators.  Ancillary 
activities  authorized  in  conjiuiction  with 
this  use  include  microwave  and/or  two- 
way  radio  links  from  a  permitted  site  to 
a  studio  or  other  fixed  or  mobile  units 
directly  related  to  the  broadcast 
activity. 

Radio  Broadcast.  This  category 
includes  FCC  authorized  facilities  that 
broadcast  AM  and  FM  audio  signals  for 
public  reception.  Users  include 
commercial  radio  stations  which 
generate  revenues  from  advertising  and 
public  telecommunication  service 
stations  whose  revenues  are  derived 
from  subscriptions,  grants  and 
donations.  Broadcast  areas  often 
overlap  state  boundaries.  The  use 
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includes  only  primary  transmitters  and 
not  rebroadcast  systems  such  as 
translators.  Ancillary  activities 
authorized  under  this  use  include 
microwave  and/or  two-way  radio  links 
from  a  permitted  site  to  a  studio  or  other 
fixed  or  mobile  units  directly  related  to 
the  broadcast  activity. 

Commercial  Communicator.  This 
category  includes  users  whose  primary 
business  is  providing  communications 
service  to  others.  The  user  typically 
holds  an  FCC  Ucense  and  may  own  a 
building  or  vault  and  lease  space  to 
others  or  may  lease  building  and  vault 
space  from  others.  Typically  the  use  is 
also  a  facility  manager. 

Common  Carrier  Microwave  Relay. 
This  use  typically  includes  longline 
carriers  who  relay  intra  and  interstate 
telephone,  television,  information,  and 
data  fransmissions  using  point  to  point 
microwave  networks  or  systems.  The 
users  are  regulated  by  state  Public 
Utility  Commissions  and  must  provide 
service  to  any  consumer  with  the  ability 
to  pay  according  to  a  published  rate 
schedule. 

Passive  Reflector.  This  use  includes 
various  types  of  nonpowered  reflectors 
used  to  bend  or  ricochet  electronic 
signals  between  active  relay  stations  or 
between  an  active  station  and  terminal. 
Passive  reflectors  require  point-to-point 
line-of-sight  linking  with  connecting 
network  stations.  Maintenance  is 
minimal  and  reflector  sites  seldom 
require  visitation. 

Broadcast  Translator.  This  use 
includes  users  who  receive  a  TV  or  FM 
radio  braodcast  signal  and  retransmit  it 
on  a  different  channel  or  frequency  for 
reception  by  another  booster  or 
translator  or  by  the  general  public.  This 
category  includes  public 
telecommunications  service  translators. 

Cable  and  Subscription  Television. 
This  category  includes  TV  and  FM 
headend  antenna  or  satellite  dish 
receivers  that  receive  programs  and 
signals  for  redistribution,  by  cable  or 
other  means,  to  multiple  subscribers 
within  a  community  who  pay  to  receive 
the  signal. 

Internal  Microwave.  This  use  includes 
users  who  are  not  primarily  in  the 
communications  business  but  who 
maintain  internal  microwave  systems  or 
networks.  The  commimication  service  is 
not  sold.  Users  include  pipeline  and 
power  companies,  railroads,  land  and 
resource  management  agencies,  etc. 

Internal  Two-Way  Radio  or  Repeater. 
This  use  includes  two-way  radio 
repeaters  used  for  internal 
communications  in  support  of  business, 
community  or  other  organizational 
objectives.  The  communication  service 
is  not  sold  and  is  limited  to  the  user. 


Personal /Private  "Receive  Only" 
Antennas.  This  use  includes  radio  and 
TV  receiving  anlenaas.  satellite  dishes 
and  other  equipment  desired  for  the 
receiption  of  electronic  signals  serving 
private  homes  and  recreation 
residences.  The  equipment  is  personally 
owned;  not  operated  for  profit. 

Amateur  Radio  Service.  Repeaters 
used  by  individuals  or  groups  who  are 
licensed  by  the  FCC  as  amateur  radio 
operators. 

Natural  Resource  attd  Environmental 
Monitoriag.  Hut  me  includes  the 
transmission  of  telemetry  data  from  a 
remote  site  to  a  cenfral  receiving  station. 

Appurtenant  Use 

Except  for  commercial 
communicators,  appurtenant  uses  will 
not  be  assessed  an  additional  fee. 
Subsidiary  frrms  are  considered 
autonomous  and  do  not  qualify  for 
appurtenant  use  fee  exemption. 

Fee  Fonnula  Options  for  Multiple 
Occupancies 

To  improve  the  administration  of 
communication  sites.  Forest  Service 
policy  (50  FR  40574,  October  4, 1985) 
provides  for  authorizing  shared  facilities 
under  a  single  authorization.  Under 
these  authorizations,  holders,  rather 
than  the  Forest  Service,  authorize  the 
use  of  their  facility  by  others  and 
assume  responsibility  for  the  collection 
of  schedule  fees  and  the  performance  of 
certain  administrative  duties. 

The  Authorized  Officer  (AO)  may,  if  it 
is  in  the  public  interest,  discount 
multiple  occupancy  schedule  fees  at  a 
rate  based  on  an  objective  estimate  of 
the  benefits  received  by  the  Forest 
Service.  This  discount  rate  shall 
consider  costs  incurred  by  the  holder  to 
administer  all  authorized  uses  plus  a 
reasonable  profit.  Multiple  occupancy 
schedule  fees  shall  in  no  case  be  less 
than  100%  of  the  schedule  fee  for  the 
highest  use  permitted  under  the  holders 
authorization  plus  the  discounted 
schedule  fee  for  each  additional  use 
allowed  under  the  holders  authorization. 

In  no  case  will  fees  be  discounted  for 
costs  incurred  by  the  holder  to  meet  the 
conditions  of  the  authorization 
(maintenance,  safety  requirements,  etc.). 

Fee  Waivers 

Numerous  comments  on  earlier 
proposals  urged  the  Chief  of  Hcgienal 
Foresters  to  establish  National  or 
Regional  waivers  for  certain  categories 
of  use.  The  decision  to  grant  a  fee 
waiver  is  delegated  to  the  Forest  Officer 
who  authorizes  the  use.  We  believe  the 
determination  of  whether  a  fee  waiver  is 
equitable  and  in  the  public  interest  can 
be  best  made  at  the  local  level. 


As  provided  by  the  Secretary  of 
Agriculture's  Regulation  36  CFR  251.57b 
and  current  Forest  Service  policy,  all  or 
part  of  a  fee  may  be  waived  to  qualified 
holders.  Fee  waiver  procedures  are  not 
affected  by  this  proposed  fee  schedule. 
It  is  the  responsibility  of  the  holder  to 
submit  a  request  with  justification  for 
fee  waiver  to  the  authorized  officer. 
Fees  will  not  be  waived  below  $75  for 
communication  uses. 

No  rental  fee  will  be  charged  to 
Federal  agencies.  Reciprocal  agreements 
between  state  or  local  governments  and 
Federal  agencies  will  be  honored; 
however,  in  situations  of  space  rental 
the  building  owner  may  charge  for  use 
of  the  facility. 

Annual  Fee  Schedule  Adjustment 

All  categories  of  use  are  subject  to  an 
annual  fee  adjustment.  The  U.S. 
Department  of  Labor  Consumer  Price 
Index  for  All  Urban  Consumers  (CPI-U) 
for  July  of  the  current  year  will  be 
divided  by  the  CPI-U  for  July  of  the 
previous  year  to  yield  a  CPl-U 
multiplyer  which  will  be  used  to 
armually  update  the  Communication  Use 
Fee  Schedule. 

Periodic  Review  of  Fee  Schedule 

The  Forest  Service  recognizes  the 
need  for  granting  reasonable  security  to 
its  permit  holders  and  of  protecting  the 
public's  interest  by  providing  for  the 
adjustment  of  fees  when  the  value  of  the 
use  authorized  of  the  operations  of  the 
holder  clearly  indicate  that  a  fee  change 
is  justified.  To  insure  this  mutual 
protection,  the  Region  shall,  by 
September  1, 1994,  review  the  existing 
schedule  to  determine  whether  market 
conditions  and  business  practices  have 
changed  sufficiently  to  warrant  a 
schedule  revision.  Permit  holders  will  be 
given  an  opportunity  to  provide  data 
which  might  have  a  bearing  on  that 
review.  Fee  adjustments,  if  appropriate, 
will  be  announced  to  permit  holders  at 
least  90  days  before  becoming  effective 
on  January  1, 1995. 

Phase-In  of  Fees 

That  portion  of  the  new  fee  that 
exceeds  the  current  fee  by  100%,  but  less 
than  $2,000,  will  be  phased-in  over  a 
three  year  period.  That  portion  of  the 
new  fee  that  exceeds  the  current  fee  by 
100%  and  by  more  than  $2,000,  will  be 
phased-in  over  a  five  year  period.  Fees 
phased-in  will  be  subject  to  the  CPI-U       , 
annual  fee  adjustment.  ; 

Implementation  I 

The  fee  schedule  would  be  effective 
January  1, 1989  and  include  all  existing 
authorizations. 


Dated:  July  12. 1988. 
S.H.HaiAs. 

Deputy  RegionaJ  Forester. 
(FR  Doc  8B-17032  Filed  7-27-88;  8:45  am) 
BRIMQ  OQK  Mt»-11-« 
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Southwestern  Region;  Fee  Schedule 
for  Communication  Uses 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

summary:  The  Regional  Forester  for  the 
Southwestern  Region  is  revising 
procedures  governing  the  determination 
of  rental  fees  for  communication  uses  on 
National  Forest  System  lands  in  the 
States  of  Arizona,  New  Mexico,  and 
portions  of  Texas,  and  Oklahoma. 
Comments  from  interested  individuals 
and  users  are  welcome. 

DATE:  Comments  must  be  in  writing  by 
September  26. 198a 

ADDRESSES:  Send  written  comments  to 
Sotero  Muniz,  Regional  Forester, 
Southwestern  Region,  517  Gold  Avenue 
SW.,  Albuquerque,  NM  87102.  The 
public  may  inspect  comments  received 
on  this  proposed  policy  in  the  Office  of 
the  Director  of  Recreation,  room  5315, 
Federal  Building,  517  Gold  Avenue  SW., 
Albuquerque,  NM  between  the  hours  of 
7:30  a.m.  and  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  S.  Maynard,  Recreation  Staff, 
telephone  (505]  842-3444. 
SUPPI^MENTAL  INFORMATION: 

Background 

Forest  Officers  currently  administer 
approximately  725  communication  use 
authorizations  on  121  sites  within  the 
Southwestern  Region. 

Current  fees  are  calculated  at  two- 
tenths  of  one  percent  (0.2%)  of  the 
permit  holders  total  investment  in 
facilities  and  equipment  plus  5  percent 
of  rental  income  received  from  building 
tenants  and/ or  equipment  users  served 
by  the  holder.  Fees  for  many  holders 
currently  range  from  $0  to  $2,500 
annually,  while  private  communication 
use  rentals  range  from  $0  to  $250,000  per 
year. 

The  Federal  Land  Policy  and 
Management  Act  of  1976  (FLI^M] 
states  that  'The  Secretary  of 
Agriculture,  with  respect  to  lands  within 
the  National  Forest  System,  is 
authorized  to  grant,  issue,  or  renew 
rights-of-way  over,  upon,  under,  or 
tlvough  such  lands  for  systems  for  the 
transmission  or  reception  of  radio, 
television,  telephone,  telegraph,  and 
other  electronic  signals  ami  other  means 
of  communications"  provided  that  "the 


holder  of  such  right-of-way  shall  pay 
annually  in  advance  the  fair  market 
value  of  such  right-of-way  as 
determined  by  the  Secretary." 

Regulations  promulgated  to  implement 
FLPMA  state  at  36  CFR  251.57  that  'The 
fee  will  be  based  upon  the  fair  market 
value  of  the  rights  and  privileges 
authorized  as  determined  by  appraisal 
or  other  sound  business  management 
principles."  A  revised  pohcy  (50  FR 
40574.  October  4. 1985)  that  broadens 
the  method  of  determining  annual  land 
use  rental  fees  for  communication  uses 
states  that  "The  Chief  or  Regional 
Foresters  will  determine  which  of  three 
methods  (site  speciBc  appraisal, 
competitive  bidding,  or  Regional  Fee 
Schedule]  is  appropriate  for  particular 
geographic  areas." 

In  keeping  with  this  direction  the 
Regional  Forester  for  the  Southwestern 
Region  has  determined  that: 

(1)  A  fee  schedule  would  be  an 
appropriate  cost  effective  method  to  use 
to  assess  fees  for  most  communication 
sites.  This  notification  covers  all  sites 
within  the  Region,  with  the  exception  of 
value  zone  1  in  New  Mexico  (Sandia 
Crest  and  Peralta  Ridge]  and  the 
Catalina  Mountain  zone  in  the  Arizona 
market  analysis. 

(2)  The  authorized  officer  may  use  site 
specific  appraisals,  sound  business 
management  practices,  and/or  rental 
analysis  to  determine  fees  for  individual 
sites  when  market  evidence  such  as 
leases  for  similar  uses  demonstrate  the 
inapplicabiUty  of  the  schedule. 

Appraisals  provided  by  the  holder  or 
other  ^oup  may  be  used  to  determine 
fees  if  the  Regional  Valuation  Officer 
establishes  that  the  appraisal  meets 
Forest  Service  standards  and  the  fee 
represents  fair  market  value. 

(3]  Competitive  bidding  may  be  used 
to  establish  fees  for  new  sites. 

All  communication  site  holders  in  the 
Southwestern  Region  were  initially 
informed  by  mail  that  the  Forest  Service 
was  conducting  market  studies  to 
establish  fee  schedules  for  electronic 
site  uses  in  late  1985. 

In  the  Southwestern  Region,  separate 
market  studies  were  completed  by 
Forest  Service  appraisers  for  Arizona 
and  New  Mexico.  Initial  findings  of  the 
market  analyses  were  doctimented  in 
two  reports  accepted  by  the  Regional 
Forester  in  August  1987,  and  subject  to 
industry  review  and  comment.  In  their 
market  analyses,  the  appraisers  used 
transaction  data  from  Bureau  of  Land 
Management  appraisal  personnel, 
private  fee  appraisers,  communication 
specialists,  private  communication 
transactions,  courthouse  records, 
National  Forest  commimication  site 
holders  and  other  sources.  The  private 


sites  referenced  in  the  fransaction  data 
were  examined  for  comparison  with 
National  Forest  sites. 

The  mariiet  studies  established  initial 
leasehold  fair  market  value  estimates 
for  nine  categories  of  use  for  IZl 
communication  sites  on  the  National 
Forests  in  Arizona  and  New  Mexico. 
The  market  studies  summarize  private 
leases  and  comparative  National  Forest 
sites  by  value  zones.  The  value  within 
zones  reflects  logical  market 
classiflcations  for  various  site  features 
such  as  accessibility,  physical 
characteristics,  availability  of 
commercial  power,  location,  and 
coverage  that  affect  pricing.  There  are 
five  value  zones  in  New  Mexico  and 
four  in  Arizona. 

The  proposed  communication  site  fee 
schedules  were  introduced  to  the 
telecommunications  industry  through 
individual  mailings  in  October  and 
November  of  1987.  Open  house  meetings 
were  held  throughout  the  states  of 
Arizona  and  New  Mexico,  during  the 
week  of  November  16-20, 1987,  to  allow 
interested  parties  the  opportunity  to 
question  the  Forest  Service  officials 
responsible  for  developing  and 
implementing  the  proposed  fee 
schedules,  and  to  comment  on  the 
proposed  fee  schedules  and  provide 
additional  transaction  data.  Followup 
meetings  were  also  held  with  ad  hoc 
user  groups  and  industry  representatives 
during  the  months  of  December  1987  and 
January  1988  to  provide  additional 
forums  to  voice  concerns.  FM  and  TV 
broadcasters,  and  commercial 
communicator  users  in  both  states  were 
provided  this  opportunity. 

A  Public  Comment  and  Forest  Service 
Response  document  which  addresses  all 
written  or  verbal  comments  received 
following  the  public  comment  period 
during  the  late  fall  of  1987  and  eariy 
winter  of  1968  is  being  provided  to  all 
Southwestern  Region  commimication 
use  authorization  holders. 

Revised  Fee  Schedules  and  Simunary  of 
Changes 

Adjustments  in  the  proposed  fees  for 
many  communication  site  use  categories 
have  been  made  after  careful  review  of 
comments  and  additional  information 
submitted  by  industry  representatives. 
The  revised  fee  schedules  are 
responsive  to  industry  concerns  and 
fully  supported  by  the  market  data  that 
has  been  reviewed  to  date. 

This  section  provides  a  brief 
explanation  of  the  significant  changes 
made  in  the  proposed  fees,  and  displays 
the  revised  fee  schedules  for  Arizona 
and  New  Mexico. 
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Arizona 

1.  Annual  rental  fees  for  conunercial 
communications  are  now  primarily 
based  on  the  number  of  transmitting 
frequencies  in  use.  In  all  value  zones, 
fees  are  based  on  a  charge  of  $200  per 
transmitter,  subject  to  a  minimum  which 
increases  in  increments  from  $500  in  the 
Rural  Zone  to  $1,200  in  the  Mt  Ord  and 
Elden  Zones.  Industry  comments 
overwhelmingly  support  using  the 
number  of  transmitting  frequencies  as 
the  basis  for  the  fee  and  lowering  the 
minimum  fee  for  each  value  zone  to 
avoid  discriminating  against  the  smaller 
operator.  This  approach  requires  the 
holder  to  pay  an  increasingly  larger  fee 
as  the  business  expands  and  more 
transmitting  frequencies  are  added. 

2.  Reductions  have  been  made  in  the 
proposed  fees  for  radio  broadcast  in  the 
higher  value  zones  based  on  new 
information  provided  by  the  New 


Number 


74 .... 
78 .... 
82  „. 


roatiooal  Forest 


Lincotn  — 
Urwoln...- 
Santa  Fe.. 


Mexico  Public  Broadcasting 
Association. 

3.  Reductions  have  been  made  in  the 
proposed  fees  for  all  types  of  television 
broadcast  in  the  Intermediate  Zone 
based  on  updated  information. 

4.  At  the  time  the  maricet  analysis  was 
prepared,  there  was  insufHcient  data 
from  within  the  State  of  Arizona  on 
which  to  base  a  value  conclusion  for 
broadcast  translators.  The  proposed 
fees  in  the  initial  fee  schedule  were 
based  on  a  percentage  of  the  fee  for 
cable  television,  as  indicated  by  a 
comparison  of  the  two  categories  of  use 
in  New  Mexico.  New  information 
provided  by  representatives  of  the 
television  broadcast  industry  and  use  of 
sound  business  management  practices 
has  been  used  to  develop  fees  for  this 
category  of  use  for  all  value  zones. 

The  original  fee  schedule  in  the 
market  analysis  combined  television 


and  FM  translators  in  the  same 
category.  Information  provided  by 
industry  representatives  indicates  that 
these  translators  serve  two  different 
technical  purposes  and  these  di^erences 
are  reflected  in  FCC  licenses. 
Comparisons  based  on  new  transaction 
evidence  suggest  that  rental  rates  for 
FM  broadcast  are  about  half  of  the 
rental  rates  for  television  broadcast 
sites. 

5.  The  ninth  category  of 
communication  site  use  has  been 
expanded  to  specifically  include 
amateur  radio  uses. 

New  Mexico 

1.  Based  on  additional  information 
relating  to  the  quality  of  the  sites  and 
the  populations  they  serve,  value  zone 
adjustments  have  been  made  for  the 
following  National  Forest 
communication  sites  in  New  Mexico. 


Site  Name 


Boy  Scout  Mountain  „ 

Summit  Peak. 

Coyote 


Value  Zone  Change 


From  Zone  3  to  Zone  4. 
From  Zone  3  to  Zorw  4. 
From  Zone  4  to  Zone  5. 


2.  Based  on  a  review  of  the  market 
data,  downward  adjustments  have  been 
made  in  the  proposed  fees  for  FM  radio 
broadcast  in  all  value  zones. 

3.  Internal  Commtmications — the 
original  fee  schedide  was  based  on 
leases  that  indicated  most  users  in  this 
category  had  systems  including  both 
microwave  and  two-way  radio 
communications  on  the  same  site.  The 
Arizona  private  leases  indicated  the 
private  rental  rates  were  about  the  same 
for  either  two-way  radio  repeaters,  base 
stations,  or  microwaves  or  any 
combination  thereof.  The  schedule  has 
been  expanded  to  clarify  this 
breakdown.  If  the  two-way  radios  are 
located  in  or  are  moved  into  a 
commercial  communicator  facility  under 
a  separate  permit,  the  fee  will  fall  under 
the  rate  per  frequency  schedule. 

4.  Fees  for  television  and  FM 
translators  have  been  substantially 
revised.  The  new  fee  schedule 
establishes  fees  for  television 
translators  based  on  the  population 
served  by  the  installation.  Fees  for  FM 
translators  are  set  at  50  percent  of  the 
television  translator  rate. 

5.  Like  the  Arizona  communication 
site  fee  schedule,  fees  for  commercial 
commtmications  are  based  on  the 
niunber  of  transmitting  frequencies  in 
use.  In  all  value  zones,  fees  are  based  on 
a  charge  of  $200  per  transmitted 
frequency,  subject  to  a  minimiun  which 


increases  in  increments  from  $400  in  the 
low  value  zone  to  $1000  in  the  highest 
value  zone.  Holders  of  authorizations 
who  are  sublessees  of  commercial 
communicators  must  agree  to  forfeit 
their  authorizations  in  order  to  qualify 
for  a  fee  of  $200/frequency.  This  fee 
would  be  collected  by  the  commercial 
communicator  permittee  and  paid  to  the 
Forest  Service. 

If  the  holder  of  an  existing 
authorization  does  not  agree  to 
relinquish  his  authorization,  the  holders 
will  be  charged  the  full  fee  schedule 
established  for  the  communication  use 
authorized. 

The  market  study  indicates  that  some 
commercial  communicators  in  New 
Mexico  utilize  microwave  to  link  their 
communication  system.  Some  of  the 
systems  operate  under  a  common  carrier 
designation  and  others  that  provide  a 
somewhat  similar  service  do  not.  The 
study  shows  that  there  is  also  some 
variation  in  the  capacity  of  licensed 
microwave  systems  in  use  for  this 
purpose.  However,  as  a  soimd  business 
management  principle  and  in  the 
interest  of  Regional  consistency,  the 
Regional  Forester  has  decided  to  not 
implement  the  appraiser's 
recommendation  to  charge  a  separate 
fee  for  the  use  of  microwave  by 
commercial  commimicators. 

6.  Annual  rental  fees  for  small  cable 
and  subscription  television  systems 


serving  less  than  200  subscribers  have 
been  established  based  on  the  potential 
for  similar  systems  to  develop  for  the 
numerous  isolated  residential  areas 
within  the  National  Forests  in  New 
Mexico. 

7.  The  original  user  category  entitled 
"Antenna/Satellite  Dish/Remote 
Sensing"  has  been  replaced  by 
Personal/Private  "Receive  Only"  Use 
and  Natural  Resource  Monitoring. 
Amateur  radio  use  is  also  grouped  under 
this  category  since  the  annual  rental  fee 
for  all  of  these  uses  has  been  set  at  $75. 

Proposed  Fee  Schedule 

This  proposal  is  based  on  a  market 
analysis  completed  originally  in  1987 
and  supplemented  in  calendar  year  1988. 
The  schedule  proposes  annual  rental 
fees  by  type  of  use  as  defmed  herein. 
Fees  for  miscellaneous  and  new  uses 
not  herein  described,  will  be  determined 
by  appraisal,  sound  business 
management  principles,  and/or 
negotiation  as  described  in  the  "revised 
policy"  siunmarized  in  the  "background" 
section  of  this  Notice.  Fees  for  the  use  of 
Forest  Service  owned  facilities  will  be  in 
accordance  with  FSM  2711.7,  LD.  No.  59 
dated  7/17/87.  Fees  for  the  use  of  Value 
Zone  1  as  displayed  in  the  New  Mexico 
market  analysis  and  the  fees  for  the 
Catalina  Mountain  Value  Zone  of  the 
Arizona  market  analysis  will  be 
announced  by  the  Regional  Forester  in  a 
separate  decision  notice. 
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Communication  Use  Fee  Schedule.  April  1988.  Soutmwestewn  Reqcn.  Forest  Service— USD  A 


CalegortM  o(  Use 


Mexioa  > 

Television  Broadcast 

Netwof1( 

Independent 

Lonrnower 

Radk)  Broadcast  FM_ 
Comnwn  Carriar  MW.. 


Internal  Communications  (T«»o-way  Radio.  Industrial  Microwave  Or  Any  Com- 

t>ination) . 

CelUar  (CTS) '.'""""'"~'"~'' 

Commaicial  Communicalar  Two-way  Radio  ' 

Minimum  for  CC  Use „ " 

Passive  MW  Reflector _ _ _....!.Z~1~ 

Parsonal/Priwate  "Receive  Only"  Use,  Natural  Resource  Monitoring,  Amateiir 

Radio 


Cable  and  subscription  television . 


Value  Zone  2 


$1,500 
3.500 
4.500 

iOOO 
3.500 

S200/ir«q 
1.000 





75 


1300     or     Mora 

Sutiscribers 
(Franchise  Area 
5,000-)- pop.) 


$2,000 


Value  Zone  3 


$600 

1.800 
2.300 

1.500 


$200/freq 
800 


75 


1,500  or  500  Sub- 
scribers (Fran- 
chise Area 
2,500  to  5.000 
pop) 


$1,350 


ValuaZone4 


1,000 
1.600 

1,000 


$200/iraq 
800 
475 

75 


500  to  200  Sub- 
scribers (Fran- 
chise Area  Less 
than  2.500 

pop.) 


750 
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Zone  5 


SI  .600 

750 


S200/freq 
400 
475 

75 


Lass  ttian  200 
Subscribers 


$400 


at  any  Ranger  Oietrici  or  Forest 


'  Zone  m^  may  be  tound  within  the  marltet  analysis  for  each  State.  Copies  of  these  marltet  analyses  mav  be  viewed 
Superv!8or-so«fa».orr.theUw«teandMiner.borHecreatK)nStaffintheSouthS^  -  - 

»  The  fee  will  be  calculated  on  the  basis  of  the  applicable  rate  lor  each  licensed  radio  transmittina  freouencv  (channefl  which  is  u«mi-  r«i  Ru  .  .nni.  ...^  am 
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Population  Served 

Televi- 
sion 

FM 

radio 

Broadcast  tranalatora ' 

0  to  1,000 _ 

$75 
150 
225 
300 

375 
450 
525 
600 
900 
1,500 

$75 
75 
110 
150 
185 
225 
260 
300 
450 

1,001  to  2,000..-. 

2,001  to  3,000 „ 

3,00110  4.000 _...J 

4,001  to  5,000..    „.        .    

5,001  to  6,000. 

6.001  to  14.000._ 

14.001  fo  50,000..- 

50,001  to  200.000 

200,001  to  600,000 ...     

750 

Vatue  Zones— (Continued 


■  A  translator  site  operated  by  a  single  FCC  R- 
censee  is  cortsidered  one  use. 

Value  Zones 


Categories  of  use 

Rural 

Interme- 
diate 

Od& 

Elden 

AiteoM' 

Internal 

Communicatioa 

Two-way  Rado 

Repealer,  Industrial 

Microwave  or,  any 

combination 

$1,200 

$1,600 

S2.500 

Commercial 

communication: 

all  value  ajnes 

subject  to  following 

min.  fees.- 

$500 

S600 

$1  200 

Common  Carrier 

Microwave 

$2,000 

$2  400 

$4  500 

Radto  Broadcast « 

$2,000 

$2,500 

$3,500 

Categories  of  use 


Television  Broadcast... 

Cat>le  Television _ 

Broadcast 

Translator* 

(a)  Television 

<b)  FM  Radio 

Passive  Reflector 

Other:  Personal/ 

Private  "Receive 

Only",  Amateur 

Radn.  Natural 

Resource  and 

Environ.  Monitoring.. 


S600 

$300 

S2.750 


■  Zone  maps  may  be  found  within  the  martiet 
analysis  for  each  State.  Copies  of  these  market 
analyses  may  be  viewed  at  any  Ranger  District  or 
Forest  Supervisor's  offioe.  or  in  the  Lands  and  Mn- 
erals  or  Recreation  Staffs  in  the  Southwestern  Re- 
gional Office 

'  For  AM  broadcast  when  permit  area  is  larger 
than  one  acre,  ttie  nwiimum  lee  is  shown  above,  or 
five  percent  of  tfie  land  value,  wtiichever  Is  greater. 

'When  it  is  determined  that  a  smaller  fee  is 
appropriate,  fees  tor  translaiors  serving  oommuMties 
of  6,000  people  or  less  In  any  value  zone  will  be 
based  on  the  population  according  to  the  most 
recent  U.S.  Census.  Population  up  to  1,000-S7S;  1 
to  2,000-$150;  2  to  3.000-$225;  3  to  4.000-S300;  4 
to  5.000-$375  and;  5  to  6.00O-$450.  A  translalor 
site  operated  by  a  single  FCC  licensee  is  considered 
one  use. 


DeHiiitions 

Common  Carrier  Microwave  Relay: 
This  group  typically  includes  long  line 


carriers  who  relay  intra  and  interstate 
telephone,  television,  information,  and 
data  transmissions  using  point  to  point 
microwave  networks  or  systems.  These 
users  are  regulated  by  state  public 
utility  commissions  and  must  provide 
service  to  any  consumer  with  the  ability 
to  pay  according  to  published  rate 
schedules. 

Broadcast  Translator  This  category 
of  use  consists  of  picking  up  a  television 
or  FM  radio  broadcast  signal  and 
rebroadcasting  it  on  a  different  channel 
or  frequency  for  local  reception.  In  some 
cases  the  translator  relays  the  signal  to 
another  booster  or  translator.  This 
category  of  use  includes  translators 

associated  with  public 
telecommunications  service. 
Internal  Two-  Way  Radio  Repeater 

These  are  users  who  operate  two-way 

radio  repeaters  for  the  purpose  of 

internal  communications  in  support  of 

business,  community  activities,  or  other 

organizational  objectives.  The 

communication  service  is  not  sold  and  is 

limited  to  the  user. 
Industrial  Microwave:  This  group 

includes  entities  who  are  not  in  the 

communications  business,  but  have  their 

own  internal  microwave 

communications  systems  or  networks. 

Users  in  this  group  may  include  pipeline 
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and  power  companies,  railroads  and 
land  resource  management  agencies  or 
Tirms.  The  communication  sen'ice  is  not 
sold  and  is  limited  to  the  user. 

Passive  Reflector  Passive  reflectors 
include  various  types  of  nonpowered 
reflector  devices  used  to  bend  or 
ricochet  electronic  signals  between 
active  relay  stations  or  between  an 
active  relay  station  and  terminal.  The 
reflector  requires  point-to-point  line-of- 
site  with  the  connecting  relay  stations. 
but  does  not  require  electric  power. 
Maintenance  is  minimal  and  reflectors 
seldom  require  visitation. 

Amateur  Radio:  Repeaters  used  by 
individuals  or  groups  who  are  licensed 
by  FCC  as  amateur  radio  operators. 

Cellular  telephone:  This  is  a 
specialized  service  provided  by 
commercial  communicators  which 
involves  a  mobile  (vehiclar)  UHF  radio 
telephone  system.  A  cell  is  the  area 
covered  by  one  transmitter/receiving 
site.  Radio  signals  are  automatically 
picked  up  by  another  cell's  receiver  as 
the  radio  telephone  transmitter  passes 
from  cell  area  to  cell  area. 

Personal/Private  "Receive  Only": 
These  include  radio  and  TV  receiving 
antennas,  satellite  dishes  and  other 
equipment/facilities  designed  for  the 
reception  of  electronic  signals,  serving 
private  homes,  including  recreation 
residences.  These  facilities  are 
personally  owned  and  not  operated  for 
profit. 

Radio  Broadcast:  This  category 
includes  FCC  authorized  facilities  that 
broadcast  AM  and  FM  audio  signals  for 
general  pubUc  reception.  Users  include 
radio  stations  which  generate  revenue 
from  commercial  advertising  and  public 
radio  stations  whose  revenues  are 
supported  by  subscriptions,  grants  and 
donations.  Broadcast  areas  often 
overlap  state  boundaries.  It  relates  only 
to  primary  transmitters  and  not  any 
rebroadcast  systems  such  as  translators. 
Ancillary  activities  authorized  under 
this  use  relate  to  microwave  and/or 
two-way  radio  links  from  a  permitted 
site  to  studio  or  other  fixed  or  mobile 
units  directly  related  to  the  broadcast 
activity. 

Television  Broadcast:  This  category 
includes  FCC  authorized  facilities  that 
broadcast  UHF  and  VHF  audio  and 
video  signals  for  general  public 
reception.  Users  include  television 
stations  (major  and  independent 
networks)  who  generate  income  through 
commercial  advertisement  and  public 
television  stations  whose  operations  are 
supported  by  subscriptions,  grants  and 
donations.  Broadcast  areas  may  overlap 
state  boundaries.  It  relates  only  to 
primary  transmitters  and  not  any 
rebroadcast  systems  such  as  translators. 


Ancillary  activities  authorized  under 
this  use  relate  to  microwave  and/or 
two-way  radio  links  from  a  permitted 
site  to  studio  or  other  fixed  or  mobile 
units  directly  related  to  the  broadcast 
activity. 

Cable  and  Subscription  Television: 
This  category  includes  cable  TV  head- 
end antenna  or  satelUte  dish  receivers 
used  for  community  television  pickups 
which  retransmit  by  cable  or  any  other 
means  whereby  subscribers  pay 
periodic  fees  to  receive  the  signal.  These 
systems  normally  operate  as  a 
commercial  entity  within  an  authorized 
franchise  area. 

Commercial  Commutiicators 

An  entity  whose  primary  business  is 
providing  radio  communications  service 
to  others.  The  commercial 
communicator  holds  an  FCC  license; 
may  own  the  building  or  vault  and  lease 
space  either  to  others,  or  may  lease  the 
same  from  others.  (Unregulated 
commercial  communicators  are  not 
regulated  by  public  utility  commissions 
and  therefore  may  choose  their  clients 
and  charge  whatever  their  client  will 
pay  for  the  services  offered).  Tj^pically, 
the  commercial  communicator  is  also  a 
facilities  manager.  Examples  of 
commercial  communicator  services  are: 
VHF,  UlIF,  and  microwave  radio 
communication  systems  leased  and  sold. 

Appurtenant  Use 

Except  for  commercial 
communicators,  appurtenant  uses  will 
be  assessed  additional  fees.  Subsidiary 
firms  are  considered  autonomous  and  do 
not  qualify  for  appurtenant  use  fee 
exemption. 

Fee  Fonnula  for  Multiple  Occupancies. 

To  imporve  administration  of 
communication  sites.  Forest  Service 
policy  (59  FR  40574.  October  4. 1985) 
provides  for  authorizing  shared  facilities 
under  a  single  authorization.  Under  the 
conditions  of  these  authorizations, 
holders  rather  than  the  Forest  Service 
authorize  the  use  of  facilities  by  others. 
Collection  of  Forest  Service  fees  and 
performing  certain  administrative  duties 
required  under  this  tj-pe  of  authorization 
are  burdens  of  the  holder. 

The  Authorized  Officer  may.  when 
determined  beneficial  to  do  so,  negotiate 
a  fee  discount  based  on  an  objective 
estimate  of  the  benefits  received  by  the 
Forest  Service.  Benefits  may  consider 
costs  incurred  by  the  holder  to 
administer  the  uses  plus  a  reasonable 
profit.  Negotiated  fees  will  be  based  on 
100%  of  the  scheduled  fee  for  the  highest 
value  use  allowed  under  the  holders 
authorizations  plus  a  percentage  of  the 


scheduled  fee  for  each  additional  use 
allowed  under  the  holders  authorization. 

Consolidation  of  facilities  on  a  site 
may  meet  the  objectives  of  the  Forest 
Service.  In  these  cases,  the  Authorized 
Officer  may  negotiate  a  temporary 
discount  in  fees  to  encourage 
consolidation.  Fee  discounts  cannot 
exceed  the  holders'  cost  to  consolidate 
the  facilities.  In  no  case  will  fees  be 
discounted  for  cost  incurred  by  the 
holder  to  meet  the  conditions  of  the 
authorization  (maintenance,  safety 
requirements,  etc.) 

When  shared  faciHty  occupancy  is 
authorized  under  separate  permits,  the 
fee  shall  be  100%  of  the  schedule  fee  for 
each  use  authorized. 

Fee  Waivers 

Numerous  comments  on  the  earlier 
proposal  urged  the  Chief  or  the  Regional 
Forester  to  establish  National  or 
Regional  waivers  for  certain  categories 
of  use.  The  discision  to  apply  fee 
waivers  is  delegated  to  the  Forest 
Officer  who  authorizes  the  use.  We 
believe  the  determination  of  whether  a 
fee  waiver  is  equitable  and  in  the  public 
interest  can  be  best  made  at  the  local 
level. 

As  provided  by  the  Secretary  of 
Agriculture's  Regulations  36  CFR  251.75b 
and  current  Forest  Service  policy,  all  or 
part  of  the  fees  may  be  waived.  These 
procedures  are  not  affected  by  the 
proposed  fee  schedule.  It  is  the 
responsibility  of  the  holder  to  submit  a 
request  with  justification  for  fee  waiver 
to  the  authorized  officer.  Fees  will  not 
be  waived  below  $75  for  communication 
uses. 

No  rental  fee  will  be  charged  to 
Federal  agencies.  Reciprocal  agreements 
between  State  or  local  governments  and 
Federal  agencies  will  be  honored. 
However,  in  situations  of  space  rental, 
the  building  owned  may  charge  for  use 
of  the  facility. 

Annual  Fee  Schedule  Adjustment 

All  categories  of  use  are  subject  to  an 
annual  fee  adjustment.  The  U.S. 
Department  of  Labor  Consumer  Price 
Index  for  All  Urban  Consumers  (CPI-U) 
for  July  of  the  current  year  will  be 
divided  by  the  CPI-U  for  July  of  the 
previous  year  to  yield  a  CPI-U  multiplier 
which  will  be  used  to  annually  update 
the  Communication  Fee  Schedule. 

Periodic  Review  of  Fee  Schedule 

The  Forest  Ser\'ice  recognizes  the 
need  for  granting  reasonable  security  to 
its  permittees  and  of  protecting  the 
public's  interest  by  providing  for  the 
adjustment  of  fees  when  the  value  of  the 
use  authorized  or  the  operations  of  the 
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holder  clearly  indicate  that  a  fee  change 
is  justified.  To  insure  this  mutual 
protection,  the  Region  shall,  by 
September  1, 1994,  review  the  existing 
schedule  to  determine  whether  market 
conditions  and  business  practices  have 
changed  sufficiently  to  warrant  a 
schedule  revision.  Holders  will  be  given 
an  opportunity  to  provide  data  which 
might  have  a  bearing  on  that  review  and 
fee  adjustments,  if  appropriate,  will  be 
announced  to  holders  at  least  90  days 
before  becoming  effective  on  January  1. 
1995. 

Phase-In 

For  existing  authorizations  phase-in 
will  only  cover  the  portion  of  the 
increase  exceeding  100%  of  the  current 
fee  as  follows: 

If  the  Schedule  Fee  increase  is  less 
than  twice  the  Pre-schedule  Fee,  there 
will  be  no  phase-in. 

If  the  schedule  fee  increase  is  greater 
than  twice  the  pre-schedule  fee,  phase- 
in  will  be  allowed  by  the  following 
methods: 

A.  If  the  schedule  fee  increase  is  less 
than  Two  Thousand  Dollars  ($2000),  that 
portion  of  the  schedule  fee  in  excess  of 
the  100%  increase  shall  be  phased  in 
over  a  three  (3)  year  period. 

B.  If  the  schedule  fee  increase  is  more 
than  Two  Thousand  Dollars  ($2000),  that 
portion  of  the  schedule  fee  in  excess  of 
the  100%  increase  shall  be  phased  over  a 
(5)  year  period. 

Fees  phased-in  will  be  subject  to  the 
CPI-U  annual  fee  adjustment. 

Implementation 

The  fee  schedule  would  be  effective 
January  1, 1989,  and  include  all  existing 
authorizations. 

Sotero  Muniz, 

Regional  Forester. 
July  14. 1968. 

(FR  Doc.  88-17033  Filed  7-27-88:  8:45  am] 

BtLUNG  COOE  3410-11-M 

Intermountain  Region;  Fee  Schedule 
for  Communication  Uses 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  proposed  fee 
schedule;  request  for  public  comment. 

summary:  The  Regional  Forester  for  the 
Intermountain  Region  is  revising 
procedures  governing  the  determination 
of  rental  fees  for  communication  uses  on 
National  Forest  System  lands  in  the 
States  of  Nevada,  Utah,  and  portions  of 
California,  Colorado,  Idaho,  and 
Wyoming.  Public  review  and  comment 
on  the  proposal  were  previously 


solicited  through  a  notice  in  the  Federal 
Register,  Vol.  52,  No.  199,  Thursday, 
October  15, 1987. 

As  a  result  of  widespread  interest  and 
comment  on  the  proposal,  it  has  been 
modified  and  revised,  particularly  in  the 
areas  of:  (1)  Annual  indexing  to  adjust 
for  changes  in  the  economy;  (2)  phasing 
in  the  larger  fee  increases  to  recognize 
the  substantial  impact  of  implementing 
the  new  system;  (3)  identifying  and 
recognizing  the  role  of  amateur  radio 
repeater  systems;  (4)  further  refining  the 
fee  schedule  for  TV  and  FM  radio 
translators  serving  very  small  rural 
communities;  and,  (5)  identifying  that 
FCC  licensees,  not  licenses  or  "boxes", 
will  be  the  basis  for  TV  translator  fees. 

The  proposal  is  now  being 
resubmitted  for  comment.  Comments  on 
the  original  publication  will  be  further 
considered  prior  to  any  decision  and 
need  not  be  resubmitted. 

This  proposal  is  based  on  a  market 
study  conducted  by  the  Region  during 
the  spring  and  summer  of  1987.  The 
market  study  is  available  for  review  and 
comment. 

DATE:  Comments  must  be  received,  in 
writing,  by  September  26, 1988. 
ADDRESS:  Send  comments  on  the  current 
proposal  to  J.  S.  Tixier,  Regional 
Forester,  Intermountain  Region,  324  25th 
Street,  Ogden,  UT  84401.  Comments 
received  in  response  to  this  notice  may 
be  reviewed  in  the  office  of  the  Director 
of  Recreation  and  Lands,  Room  6025, 
Federal  Building,  324  25th  Street,  Odgen, 
UT  during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  Elder  (801)  625-5150  or  Lynn 
Bidlack  (801)  625-5141.  Recreation  and 
Lands  Staff. 

Background 

The  Forest  Service  administers 
approximately  1,031  communication 
authorizations  within  the  Intermountain 
Region.  The  existing  policy  for 
determining  annual  land  use  rental  fees 
is  a  mixture  of  schedule  and  formula. 
Fees  are  based  on  0.2  percent  of  the 
authorization  holder's  total  investment 
value  for  communication  facilities  and 
equipment  plus  5  percent  of  the  rental 
income  from  building  tenants  and/or 
equipment  user  served  by  the  holder. 

Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA)  states  that  "The 
Secretary  of  Agriculture,  with  respect  to 
lands  within  the  National  Forest  System, 
is  authorized  to  grant,  issue,  or  renew 
rights-of-way  over,  upon,  under,  or 
through  such  lands  for  systems  for  the 
transmission  or  reception  of  radio, 
television,  telephone,  telegraph,  and 
other  electronic  signals  and  other  means 
of  communications"  provided  that  "the 


holder  of  such  right-of-way  shall  pay 
annually  in  advance  the  fair  market 
value  of  such  right-of-way  as 
determined  by  the  Secretary." 

Secretary  of  Agriculture  Regulations 
36  CFR  251.57  promulgated  to  implement 
FLPMA  state  that  "The  fee  will  be  based 
upon  the  fair  market  value  of  the  rights 
and  privileges  authorized  as  determined 
by  appraisal  or  other  sound  business 
management  principles."  It  has  been 
determined  that  the  fee  system  which 
has  been  in  use  does  not  satisfy  this 
requirement.  A  new  policy  was 
developed  on  October  4, 1985  (50  FR 
40574)  which  broadened  the  methods  of 
determining  annual  land  use  rental  fees 
for  communication  uses  and  allowed  the 
Chief  or  Regional  Foresters  to  determine 
which  of  three  methods  (site  specific 
appraisal,  competitive  bidding,  or 
Regional  fee  schedule)  is  appropriate  for 
particular  geographic  areas. 

In  keeping  with  this  direction  the 
Regional  Forester  for  the  Intermountain 
Region  has  determined  that: 

1.  A  fee  schedule  would  be  an 
appropriate  cost  effective  method  to  use 
to  assess  fees  for  most  communication 
uses.  This  schedule  is  intended  to  cover 
the  majority  of  uses  on  existing  and 
proposed  sites  in  the  Intermountain 
Region. 

2.  Fees  for  atypical  or  unique  sites/ 
uses  or  sites/uses  serving  high 
population  are  not  covered  by  this 
schedule.  The  authorized  officer  may 
use  site  specific  appraisals,  sound 
business  management  principles,  and/or 
rental  analysis  to  determine  fees  for 
individual  sites/uses  when  market 
evidence,  such  as  leases  for  similar 
uses,  demonstrates  the  inapplicability  of 
the  schedule.  Examples  of  sites  which 
may  fit  these  situations  are  Shafer  Butte 
and  Deer  Point  in  Idaho  and  Slid 
Mountain  in  Nevada. 

Appraisals  provided  by  the  holder  or 
other  users  may  be  used  to  determine 
fees  if  the  Regional  Review  Appraiser 
establishes  that  the  appraisal  meets 
Forest  Service  standards  and  the  fee 
represents  fair  market  value. 

3.  Competitive  bidding  may  be  used  to 
establish  fees  for  new  sites  or 
undeveloped  portions  of  existing  sites. 

Summary  of  Comments  on  October  15, 
1987,  Proposal 

In  addition  to  publication  in  the 
October  15, 1987,  Federal  Register, 
copies  of  the  proposal  were  mailed  to  all 
holders,  and  other  interested  parties 
such  as  key  state  and  Federal  officials, 
and  the  news  media.  News  releases 
were  provided  throughout  the 
Intermountain  Region.  These  contacts 
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were  for  the  purpose  of  inviting 
comments  on  the  proposal. 

There  were  326  written  responses 
received.  The  majority  came  from 
addresses  in  Utah  (41  percent)  and 
Idaho  (39  percent).  Respondents  fit  into 
three  categories  of  use:  amateur  radio 
users  comprised  37  percent  of  the 
responses;  commercial  communicators, 
their  clients,  and  other  2-way  radio 
repeater  users  comprised  33  percent  of 
the  responses;  and  TV  translators 
comprised  26  percent  of  the  responses. 

While  virtually  all  responses  were 
opposed  to  the  fee  schedule  proposal, 
many  agreed  that  a  change  in  the  fee 
system  was  needed  and  that  increases 
were  inevitable.  The  primary  reason  for 
opposing  the  fee  schedule  was  that 
respondents  felt  the  market  survey  was 
biased  which  resulted  in  proposed  fee 
levels  which  appeared  higher  than  fair 
market  value.  As  a  result  of  the  pubUc 
comment,  we  reviewed  the  initial  study 
data,  and  compared  it  with  additional 
data  provided  by  neighboring  Forest 
Service  Regions.  We  also  investigated 
data  provided  by  several  users. 
Unfortunately,  transaction  information 
provided  by  users  was  often  difficult  to 
compare  with  an  annual  fee  because  it 
involved  donations,  purchases,  and 
barter,  rather  than  leases/rentals. 

Numerous  respondents, 
predominantly  commercial 
communicators  and  those  in  the 
broadcast  industry,  questioned  whether 
the  data  and  resultant  fee  schedule 
proposal  reflected  investments  by  the 
lessees  in  site  development,  such  as 
road  access  and  electrical  power.  Our 
market  survey  analyzed  factors  such  as 
investments  by  the  lessee  and 
concluded  that  they  were  not  fee- 
determining  in  the  private  market. 
Reasons  for  this  are  not  absolute,  but 
perhaps  other  factors  (elevation, 
topography,  population  served) 
influence  the  value  of  the  site,  and 
development  costs  are  absorbed  with 
other  operations  costs  (buildings, 
equipment)  as  an  initial  capital  expense. 

We  believe  that  the  proposed  fee 
schedule  is  proper,  fair,  and  equitable.  It 
is  based  on  a  comprehensive  market 
survey  utilizing  the  best  data  available. 
The  fee  schedule  represents  the  market 
value  for  various  uses  today.  However, 
we  recognize  that  it  would  not  be  a 
sound  business  decision  to  immediately 
require  full  payment  when  a  change  in 
fee  structure  results  in  large  increases. 
Therefore,  we  propose  a  phase-in  under 
the  following  conditions:  (?)  Where  the 
new  fee  schedule  results  in  e  fee 
increase  of  more  than  100  percent,  but 
less  than  $2,000.  the  increase  in  excess 
of  100  percent  will  be^ihased  in  over  a 
3-year  period;  or  (2)  Where  the  increase 


exceeds  100  percent  and  $2,000,  the 
increase  in  excess  of  100  percent  will  be 
phased  in  over  a  5-year  period. 

There  were  some  objections  to  the 
proposal  to  make  annual  adjustments  by 
use  of  an  index,  and  some  objected  to 
the  Implicit  Price  Deflator  (IPD)  as  the 
index  of  choice.  Annual  indexing  is 
common  in  the  private  market  as  a 
means  of  staying  current  with  the 
economy.  We  disagree  with  those  who 
commented  that  indexing  itself  causes 
inflation  and  we  continue  to  propose  the 
annual  indexing  provision.  However,  we 
have  changed  the  index  to  the  Consumer 
Price  Index-Urban  (CPI-U)  because  our 
review  indicates  it  is  the  most 
commonly  used  index  for 
communication  site  leases  in  the  private 
market. 

Many  respondents  urged  that  the  fees, 
if  otherwise  properly  established  and 
calculated,  should  not  be  imposed  on 
certain  types  of  use.  The  majority  of 
respondents  claimed  that  their  type  of 
use  is  in  the  public  interest,  provides  a 
valuable  public  benefit,  and  therefore 
should  be  exempt  from  fees.  These 
included  amateur  ("ham")  radio 
operators  and  organizations;  public 
radio  and  television  broadcasters  (PBS); 
Federal,  state,  county,  and  municipal 
government  agencies;  and  a  variety  of 
non-profit  organizations.  The 
relationship  of  this  fee  schedule  to  the 
provisions  for  waiver  of  fees  is 
discussed  in  the  "Fee  Waivers"  section 
of  this  announcement. 

Amateur  radio  operators  also  claimed 
it  was  unfair  to  include  them  in  a  broad 
category  covering  all  2-way  radio  use. 
We  have  reviewed  our  market  survey, 
discussed  license  procedures  with  the 
Federal  Communications  Commission 
(FCC),  and  determined  that  amateur 
radio  use  is  an  independent  category. 
The  market  survey  indicates  that  this 
category  of  use  is  not  refined  and  a  fee 
cannot  be  determined  using  this 
procedure.  Therefore,  other  sound 
business  management  principles 
indicate  that  an  annual  rental  fee  of  $75 
is  appropriate  when  no  other  specific 
market  data  is  available.  This  takes  into 
consideration  that  there  is  some 
minimum  benefit  or  value  for  the  use  of 
public  land,  and  that  such  minimum 
value  represents  the  cost  to  the  Forest 
Service  for  authorizing  and 
administering  the  use. 

Input  from  viewers  and  broadcasters 
alike  (26  percent  of  responses)  opposed 
the  proposed  rate  structure  for  TV 
translators.  Most  objected  that  TV 
service  to  isolated  rural  communities 
would  be  threatened.  Broadcasters 
asserted  that  the  limited  viewing 
audiences  served  by  most  of  these 
translators  do  not  affect  advertising 


rates  and  resultant  revenues;  therefore, 
it  would  not  be  economical  to  continue 
service  if  the  proposed  fee  schedule 
were  applied.  Nonprofit  community  TV 
translator  associations  argued  that  some 
sparsely  populated  areas  claimed  they 
operate  on  such  limited  budgets  that  the 
proposed  schedule  would  effectively 
double  their  costs  and  thus  curtail  the 
operation.  County-operated  translator 
groups  and  systems  in  Utah  argued  the 
need  to  continue  providing  TV  reception 
as  a  necessary  public  service,  and  that 
the  proposed  fees,  especially  if  applied 
to  each  translator  in  use,  would  severely 
threaten  the  continuation  of  this 
traditionally  "free"  use  of  the  National 
Forest  communication  sites. 

We  have  reviewed  our  data  for  TV 
translators  and  determined  that  there  is 
no  basis  to  charge  a  separate  fee  for 
each  translator  at  a  given  site  owned 
and  operated  by  a  single  FCC  licensee. 
Translators  owned  and  operated  by  a 
single  FCC  licensee  is  an  authorized 
facility  will  be  assessed  a  single  fee  for 
the  operations.  Additionally,  expanding 
on  the  principle  that  the  value  of  this 
type  of  use  is  related  to  the  population 
served  by  it,  we  have  extended  and 
interpolated  the  analysis  of  available 
data  to  the  population  category  of  0- 
6000.  This  results  in  fee  increments  of 
$75  per  1000  people  in  the  under-6000 
population  category. 

In  addition  to  the  publication,  mailing, 
and  news  releases  concerning  the 
proposal,  and  the  326  written  responses 
that  resulted,  numerous  meetings  have 
been  held  with  communication  industry 
representatives  and  interests.  Their 
input  and  recommendations  have  been 
considered. 

In  summary,  based  on  the  information 
and  responses  received  during  the 
public  comment  period,  we  have  made 
significant  changes  and  adjustments 
from  our  October  1987  proposal.  These 
include:  (1)  Use  of  the  Consumer  Price 
Index-Urban  (CPI-U)  rather  than  the 
Implicit  Price  Deflator  (IPD)  as  the  index 
upon  which  to  base  einnual  adjustments; 
(2)  use  of  a  3-  or  5-year  fee  phase-in 
period,  based  on  the  amount  of  fee 
increase;  (3)  establishment  of  the  fee  for 
amateur  radio  repeaters  at  $75.00;  (4) 
considering  all  TV  translators  at  a  given 
site  operated  by  the  same  FCC  licensee 
a  single  use;  and  (5)  refining  the  fee  for 
the  low  population  bracket  of  TV 
translator  operations  into  smaller 
increments,  at  $75  per  1,000  people. 

Additionally,  in  response  to  questions 
and  comments  indicating  confusion  as 
to  how  the  proposed  fee  schedule  would 
be  applied  to  certain  situations,  we  have 
expanded  the  definitions  and 
discussions  of  types  of  uses,  and 
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otherwise  attempted  to  clarify  and 
explain  the  proposal. 

Proposed  Rental  Fee  Schedule 

The  proposed  rental  fee  schedule  has 
been  prepared  based  on:  (1)  Analysis  of 
market  data  of  similar  uses  in  Arizona, 
California,  Colorado,  Idaho,  Montana, 
North  Dakota,  New  Mexico,  Nevada, 
Oregon.  Utah.  Washington,  and 
Wyoming,  and  (2)  sound  business 
management  principles.  The  proposed 
rental  fee  schedule  for  the 
Intermountain  Region  appears  at  the  end 
of  this  notice.  The  proposed  schedule 
establishes  annual  rental  fees  by  type  of 
communication  use  (as  listed  in  the 
"Discussion  of  Communication  Use 
Types"  section  of  this  notice)  and  by 
population  categories  for  the 
Intermountain  Region. 

Shared  space 

To  improve  administration  of 
communication  sites.  Forest  Service 
policy  (50  FR  40574.  October  4. 1985) 
provides  for  authorizing  shared  facilities 
under  a  single  authorization.  Under  the 
conditions  of  these  authorizations, 
holders,  rather  than  the  Forest  Service, 
authorize  the  use  of  their  facilities  by 
others.  Payment  of  Forest  Service  fees 
and  performance  of  certain 
administrative  duties  required  under 
this  type  of  authorization  are 
responsibilities  of  the  holder. 

The  Authorized  Officer  may.  when 
determined  beneficial  to  do  so.  negotiate 
a  fee  discount  based  on  an  objective 
estimate  of  the  benefits  received  by  the 
Forest  Service.  Benefits  may  consider 
costs  incurred  by  the  holder  to 
administer  the  uses  plus  a  reasonable 
profit.  Negotiated  fees  will  be  based  on 
100  percent  of  the  scheduled  fee  for  the 
highest  value  use  allowed  under  the 
holder's  authorization,  plus  at  least  50 
percent  of  the  scheduled  fee  for  each 
additional  use  allowed  under  the 
holder's  authorization.  Consolidation  of 
facilities  on  a  site  may  meet  the 
objectives  of  the  Forest  Service.  In  these 
cases,  the  Authorized  Officer  may 
negotiate  a  temporary  discount  in  fees 
to  encourage  consolidation.  Fee 
discounts  cannot  exceed  the  holder's 
cost  to  consolidate  the  facilities.  In  no 
case  will  fees  be  discounted  for  costs 
incurred  by  the  holder  to  meet  the 
conditions  of  the  authorization 
(maintenance,  safety  requirements,  etc.). 

Miscellaneous  Communication  Uses 

A  review  of  Forest  Service  records 
discloses  a  number  of  authorized 
communication  uses  for  which  the 
market  analysis  provided  insufficient 
information  on  market  rent.  Many  of 
these  are  for  personal/private  uses  and 


involve  "receive  only"  equipment,  such 
as  TV  and  radio  receiving  antennas, 
satelUte  dishes,  and  other  equipment  or 
structures  designed  solely  for  the 
reception  of  electromagnetic  signals. 
Some  uses  may  be  "transmit  only",  such 
as  natural  resource  or  environmental 
monitoring  telemetry.  Some 
miscellaneous  uses  may  invlove  both 
transmitting  and  receiving  equipment 
and  structures. 

There  are  comparatively  few  of  these 
installations  in  the  Intermountain 
Region.  Fair  market  value  can  be 
established  through  sound  business 
management  principles  as  provided  in 
Secretary  of  Agriculture's  Regulation  36 
CFR  251.57a.  The  Intermountain  Region 
has  reviewed  available  information  and 
the  market  analysis  for  other 
communication  uses  as  listed  in  the 
proposed  rental  fee  schedule  and 
concluded  that  an  appropriate  annual 
fee  for  the  various  miscellaneous 
communication  uses  not  otherwise 
identified  in  the  proposed  fee  schedule 
is  $75  per  year  per  unit.  A  unit  is  defined 
as  one  receiving  antenna,  one  transmit/ 
receive  antenna  combination  serving 
one  radio,  one  satellite  dish,  etc. 

The  field  of  communications  is 
expanding  rapidly.  Many 
communication  uses  are  in 
developmental  stages.  The 
Intermountain  Region's  proposed  rental 
fee  schedule  is  not  intended  to  include 
these  new  and  developing  uses.  Fees 
will  be  established  on  the  basis  of 
appraisal,  sound  business  management 
principles,  and/or  negotiation  when 
these  new  and  developing  uses  become 
operational  in  the  Intermountain  Region. 

Fee  Waivers 

Under  certain  qualifying 
circumstances,  as  provided  by  Secretary 
of  Agriculture's  Regulations  36  CFR 
251.57b  and  current  Forest  Service 
policy,  fees  may  be  fully  or  partially 
waived.  These  procedures  are  not 
affected  by  the  proposed  fee  schedule. 

Numerous  comments  on  the  earlier 
proposal  urged  the  Chief  or  the  Regional 
Forester  to  establish  a  "blanket"  waiver 
throughout  the  Service  or  Region  for 
certain  categories  of  uses.  The  decision 
to  authorize  fee  waivers  is  delegated  to 
the  Forest  Officer  who  issues  the  special 
use  authorization.  We  believe  the 
determination  of  whether  a  fee  waiver 
in  a  given  situation  is  equitable  and  in 
the  public  interest  can  best  be  made  at 
the  local  level. 

In  no  case,  except  for  a  use  by  another 
Federal  agency,  or  cases  involving  a 
reciprocal  agreement  with  a  State  or 
local  government  agency,  should  a  fee 
waiver  result  in  less  than  $75  for  a 
communication  use. 


Annual  Fee  Schedide  Adjustment 

All  categories  of  use  are  subject  to  an 
annual  fee  adjustment.  The  U.S. 
Department  of  Labor  Consumer  Price 
Index  for  All  Urban  Consumers  (CPI-U) 
for  July  of  the  current  year  will  be 
divided  by  the  CPI-U  for  July  of  the 
previous  year  to  yield  a  CPI-U  multiplier 
which  will  be  used  to  annually  update 
the  Communication  Fee  Schedule. 

Periodic  Review  of  Fee  Schedule 

The  Forest  Service  recognizes  the 
need  for  granting  reasonable  security  to 
its  holders  and  for  protecting  the 
public's  interest  by  providing  for  the 
adjustment  of  fees  when  the  value  of  the 
use  authorized  or  the  operations  of  the 
holders  clearly  indicate  that  a  fee 
change  is  justified.  To  ensure  this 
mutual  protection,  the  Region  shall,  by 
September  1. 1994.  review  the  existing 
schedule  to  determine  whether  market 
conditions  and  business  practices  have 
changed  sufficiently  to  warrant  a 
schedule  revision.  Holders  will  be  given 
an  opportunity  to  provide  data  which 
will  be  considered  during  the  review. 
Fee  adjustments,  if  appropriate,  will  be 
announced  to  holders  at  least  90  days 
before  becoming  effective  on  January  1, 
1995. 

Proposed  Implementation,  With  Phase- 
In 

Fees  proposed  according  to  this 
schedule  will  apply  to  each 
communication  use  on  National  Forest 
System  lands  in  the  Intermountain 
Region  upon  adoption  of  the  final 
schedule  and  publication  in  the  Federal 
Register.  The  new  fees  would  be 
effective  beginning  January  1. 1989. 
Provisions  for  phase-in  of  fee  increases 
follow: 

1.  If  the  increase  in  the  annual  rental 
is  less  than  100  percent,  there  will  be  no 
phase-in. 

2.  If  the  increase  in  the  annual  rental 
exceeds  100  percent,  but  the  fee 
increase  is  less  than  $2,000,  the  amount 
of  the  new  rental  in  excess  of  the  100 
percent  increase  would  be  phased-in  by 
equal  increments,  plus  the  annual 
adjustment,  over  a  3-year  period. 

3.  If  the  increase  in  annual  rental 
exceeds  100  percent  and  the  fee 
increase  is  more  than  $2,000,  the  amount 
of  the  new  rental  in  excess  of  the  100 
percent  increase  would  be  phased-in  by 
equal  increments,  plus  the  annual 
adjustment,  over  a  5-year  period. 

Copies  of  this  notice  and  the  proposed 
fee  schedule  are  being  mailed  to  holders 
of  existing  communication  site 
authorizations  and  to  anyone  requesting 
copies  from  the  contacts  listed  in  this 
notice.  The  market  stud^  and  proposed 
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rental  fee  schedule  are  also  available  for 
review  at  Forest  Supervisor's  Offices. 

Discussion  of  Communication  Use 
Types 

Appurtenant  Uses.  Except  for 
Commercial  Communicators, 
appurtenant  uses  will  not  be  assessed 
additional  fees.  Subsidiary  firms  are 
considered  autonomous  and  do  not 
qualify  for  an  appurtenant  use  fee 
exemption. 

Passive  Reflector.  This  use  includes 
various  types  of  nonpowered  reflector 
devices  used  to  bend  or  ricochet 
electronic  signals  between  active  relay 
stations  or  between  an  active  station 
and  terminal.  Passive  reflectors  require 
point-to-point,  line-of-sight  linking  with 
connecting  relay  stations,  but  do  not 
require  electric  power.  Maintenance  is 
minimal  and  reflector  sites  seldom 
require  visitation.  An  annual  rental  fee 
rate  of  $600  is  proposed. 

Broadcast  Translator.  This  use 
consists  of  receiving  a  television  or  FM 
radio  broadcast  signal  and 
rebroadcasting  it  on  a  different  channel 
or  frequency  for  local  reception.  In  some 
cases  the  translator  relays  the  signal  to 
another  booster  or  translator.  This 
category  of  use  includes  translators 
associated  with  public 
telecommunications  service.  Market 
data  for  small  community  and  individual 
translators  was  inconclusive  for 
populations  below  6.000;  therefore,  we 
extended  and  interpolated  the  analysis 
of  available  data  to  small  populations, 
resulting  in  fee  increments  of  $75  per 
1,000  people  served.  Multiple  translators 
operated  by  a  single  FCC  licensee  at  a 
site  are  considered  as  one  use.  Nine 
population-dependent  annual  rental  fee 
rates  are  proposed. 

Internal 2-Way  Radio  Repeater.  This 
use  includes  two-way  radio  repeaters 
for  the  purpose  of  internal 
communications  in  support  of  business, 
community  activities,  or  other 
organizational  objectives.  The 
communication  service  is  not  sold  and  is 
limited  to  the  user.  Fees  for  this  category 
will  be  based  on  the  nubmer  of 
frequencies  Hcensed  by  the  Federal 
Communications  Commission  (FCC)  or 
the  niunber  of  installed  transceivers, 
whichever  is  least.  Three  population- 
dependent  annual  rental  rates  are 
proposed. 

Industrial  Microwave.  This  use 
includes  entities  who  are  not  in  the 
communications  business,  but  have  their 
own  internal  microwave 
communications  systems  or  networks. 
Users  in  this  group  may  include  pipeline 


and  power  companies,  railroads,  and 
land  resource  management  agencies  or 
firms.  The  communication  service  is  not 
sold  and  is  limited  to  the  user.  Fees  for 
this  category  will  be  based  on  the 
number  of  frequencies  hcensed  by  the 
Federal  Commiuiications  Commission 
(FCC)  or  the  number  of  installed 
transceivers,  whichever  is  least  Two 
population-dependent  annual  rental 
rates  are  proposed. 

Cable  and  Subscription  Television. 
This  use  includes  cable  TV  head-end 
antenna  or  sateUite  dish  receivers  used 
for  community  television  pickups  which 
retransmit  by  cable  or  any  other  means 
whereby  subscribers  pay  periodic  fees 
to  receive  the  signal.  These  systems 
normally  operate  as  a  commercial  entity 
within  an  authorized  franchise  area. 
Three  population-dependent  annual 
rental  fee  rates  are  proposed. 

Common  Carrier  Microwave  Relay. 
This  use  typically  includes  longline 
carriers  who  relay  intra-  and  interstate 
telephone,  television,  information,  and 
data  transmissions  using  point-to-point 
microwave  networks  or  systems.  The 
users  are  regulated  by  State  Public 
Utility  Commissions  and  must  provide 
service  to  any  consumer  with  the  ability 
to  pay  according  to  a  published  rate 
schedule.  Fees  for  this  category  will  be 
based  on  the  number  of  frequencies 
licensed  by  the  Federal  Communications 
Commission  (FCC)  or  the  number  of 
installed  transceivers,  whichever  is 
least.  Two  population-dependent  annual 
rental  rates  are  proposed. 

Commercial  Communicator.  This 
category  includes  users  whose  primary 
business  ir  providing  communications 
services  to  others.  The  user  holds  an 
FCC  license  and  may  own  a  building  or 
vault  and  lease  space  to  others  or  may 
lease  building  and  vault  space  from 
others.  Typically  the  user  is  also  a 
facility  manager.  Examples  of  such  use 
include  800-trunking  and  Special  Mobile 
Radios  (SMR's).  Fees  for  this  category 
will  be  based  on  transmit  frequencies.  A 
rate  proposal  of  $700  for  the  first 
transmit  frequency  is  proposed,  plus 
$200  for  each  additional  transmit 
frequency.  Tenants  of  commercial 
communicators  %vill  be  considered 
separately  under  other  fee  schedule 
categories. 

Radio  Broadcast.  This  use  includes 
FCC  authorized  faciUties  that  broadcast 
AM  and  FM  audio  signals  for  general 
public  reception.  Users  include  radio 
stations  which  generate  revenues  from 
commercial  advertising,  and  public 
radio  stations  whose  revenues  are 
supported  by  subscriptions,  grants. 


donations,  and  appropriations.  It  relates 
only  to  primary  transmitters  and  not  any 
rebroadcast  systems  such  as  translators. 
Appurtenant  uses  authorized  under  this 
use  relate  to  microwave  and/or  2-way 
radio  links  from  a  permitted  site  to 
studio  or  other  fixed  or  mot  ile  units 
directly  related  to  the  broaocast 
activity.  Four  population-dependent 
rates  are  proposed. 

Television  Broadcast.  This  category 
includes  FCC  authorized  facilities  that 
broadcast  VHF  and  UHF  audio  and 
video  signals  for  general  public 
reception.  Users  include  television 
stations  (major  and  independent 
networks]  that  generate  revenues  from 
commercial  advertising,  and  public 
television  stations  whose  revenues  are 
supported  by  subscriptions,  grants, 
donations,  or  appropriations.  It  relates 
only  to  primary  transmitters  and  not  any 
rebroadcast  systems  such  as  translators. 
Appurtenant  uses  authorized  under  this 
use  relate  to  microwave  and/or  2-way 
radio  links  from  a  permitted  site  to 
studio  or  other  fixed  or  mobile  units 
directly  related  to  the  broadcast 
activity.  Four  population-dependent 
rates  are  proposed. 

Personal /Private  "Receive  Only. " 
This  use  includes  radio  and  TV 
receiving  antennas,  satellite  dishes,  and 
other  equipment/facilities  designed  for 
the  reception  of  electromagnetic  signals 
serving  private  homes  and  recreation 
residences.  The  equipment  is  personally 
owned;  not  operated  for  profit  As  one  of 
the  miscellaneous  electronic  uses 
discussed  earlier,  a  flat  rate  of  $75  is 
established  based  on  sound  business 
management  principles  and  is  not 
subject  to  waiver. 

Amateur  Radio  Service.  This  use 
includes  repeaters  used  by  individuals 
or  groups  who  are  licensed  by  the  FCC 
as  amateur  radio  operators.  Private 
market  leases  are  inconclusive. 
Therefore,  a  flat  rate  of  $75  is 
established  based  on  sound  business 
management  principles  and  is  not 
subject  to  waiver. 

Natural  Resource  and  Environmental 
Monitoring.  This  use  includes  the 
tmasmission  of  telemetry  data  from  a 
remote  site  to  a  central  receiving  station. 
As  one  of  the  miscellaneous  electronic 
uses  discussed  earlier,  a  flat  rate  of  $75 
is  established  based  on  sound  business 
management  principles  and  is  not 
subject  to  waiver. 

Dated:  July  6. 1988. 
T.A.  Rofldaier. 
Deputy  Regional  Forester  Resources 


Federal  Register  /  Vol.  53.  No.  145  /  Thursday,  July  28.  1988  /  Notices 


28619 


INTERMOUNTAIN  REGION  PROPOSED  RENTAL  FEE  SCHEDULE 


Population  Category 


0  to  6.000 

6  to  14,000 

14  to  50.000... 
50  to  100.000. 
100,000  +  ' 


Communication  facility 


Passive 
Reflector 

(1) 


600 
600 
600 
600 
600 


Broadcast 
Translators 

(2) 


(') 

700 

900 

1,200 

1,200 


Internal  2- 
Way  Radio 
Repeater 

(3) 


600 

600 

1,100 

1.100 

1,100 


Industrial 
Microwave 

(4) 


1,100 
1.100 
1.100 
1,500 
1.500 


Cat>le 
Television 

(5) 


700 
1.400 
1.400 
2.400 
2,400 


Common 

Canier 

Microwave 

(6) 


1,600 
1,600 
1,600 
2,000 
2,000 


Commercial  Communicator  ■ 


(7) 


700  +  200/frequency.. 
700  +  200/frw)uency.. 
700  +  200/lrequency.. 
700  +  200/frequency.. 
700  +  200/trequer>cy.. 


•  The  $700  base  fee  includes  tfie  first  transit  frequency;  additional  transmit  frequencies  are  $200  each. 

'  Broadcast  Translator 

Service  Area  Population: 

0  to  1,000 „ 


TV&  Radio 
Broadcast 

(8) 


2.700 
2.700 
3.000 
3.300 
4.000 


1,001  to  2,000. 

2,001  to  3,000. 

3,001  to  4,000. 

4.001  to  5.000. 

5,001  to  6.000. 


S7S 
ISO 
225 
300 

375 
450 


'Our  market  survey  evaluated  a  population  category  of  250.000 +  ,  but  with  the  leveling  off  effect,  found  no  meaningful  increase  in  fees  over  the  100  000- 
250,000  group. 


(FR  Doc.  88-17037  Filed  7-27-88;  8:45  am] 

BILUNG  CODE  3410-11-M 


Pacific  Soutliwest  Region;  Fee 
Schedule  for  Communication  Uses 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  proposed  policy: 
request  for  comments. 

summary:  The  Regional  Forester  for  the 
Pacific  Southwest  Region  is  revising 
procedures  governing  the  determination 
of  rental  fees  for  communication  uses  on 
National  Forest  System  lands  in  the 
State  of  California  and  a  portion  of  the 
State  of  Nevada  bordering  on  California. 
Comments  from  interested  individuals 
and  holders  are  welcome. 

DATE:  Comments  must  be  received  in 
writing  by  September  26, 1988. 

ADDRESSES:  Send  written  comments  to 
Paul  F.  Barker,  Regional  Forester,  Pacific 
Southwest  Region,  630  Sansome  St.,  San 
Francisco,  CA  94111. 

The  public  may  inspect  comments 
received  on  this  proposed  policy  in  the 
office  of  the  Director  of  Lands,  Rm  1016, 
630  Sansome  St.,  San  Francisco,  CA 
between  the  hours  of  8:00  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adele  H.  Goss  (415)  556-3415,  Land  Uses 
Group  Leader. 

SUPPLEMENTARY  INFORMATION: 

Background 

Forest  Officers  currently  administer 
approximately  1625  communication  use 


authorizations  on  200  sites  within  the 
Pacific  Southwest  Region. 

Current  fees  are  calculated  at  two- 
tenths  of  one  percent  (0.2%)  of  the 
holders  total  investment  in  facilities  and 
equipment  plus  5  percent  of  rental 
income  received  from  building  tenants 
and/or  equipment  users  served  by  the 
holder. 

The  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA) 
states  that  "The  Secretary  of 
Agriculture,  with  respect  to  lands  within 
the  National  Forest  System,  is 
authorized  to  grant,  issue,  or  renew 
rights-of-way  over,  upon,  under,  or 
through  such  lands  for  systems  for  the 
transmission  or  reception  of  radio, 
television,  telephone,  telegraph,  and 
other  electronic  signals  and  other  means 
of  communications"  provided  that  "the 
holder  of  such  right-of-way  shall  pay 
annually  in  advance  the  fair  market 
value  of  such  right-of-way  as 
determined  by  the  Secretary." 

Regulations  promulgated  to  implement 
FLPMA  state  at  36  CFR  251.57  that  "The 
fee  will  be  based  upon  the  fair  market 
value  of  the  rights  and  privileges 
authorized  as  determined  by  appraisal 
or  other  sound  business  management 
principles."  A  revised  policy  (50  FR 
40574,  October  4, 1985)  that  broadens 
the  method  of  determining  annual  land 
use  rental  fees  for  conmiunication  uses 
states  that  "The  Chief  or  Regional 
Foresters  will  determine  which  of  three 
methods  (site  specific  appraisal, 
competitive  bidding,  or  Regional  Fee 
Schedule)  is  appropriate  for  particular 
geographic  areas." 

In  keeping  with  this  direction  the 


Regional  Forester  for  the  Pacific 
Southwest  Region  has  determined  that: 

(1)  A  fee  schedule  would  be  an 
appropriate  cost-effective  method  to 
assess  fees  for  most  communication 
sites  and  associated  uses.  This  schedule 
is  intended  to  cover  the  majority  of  the 
existing  and  proposad  M4es  in  the 
Pacific  Southwest  Region.  However,  fees 
for  unique  sites  or  sites  servicing  high 
populations,  such  as  Mt.  Wilson  and 
Santa  Anita  Ridge  which  service  the  Los 
Angeles  area,  are  not  covered  by  this 
schedule. 

(2)  The  authorized  officer  may  use  site 
specific  appraisals,  sound  business 
management  principles,  and/or  rental 
analysis  to  determine  fees  for  individual 
sites  when  market  evidence  such  as 
leases  for  similar  uses  demonstrate  the 
inapplicability  of  the  schedule. 

Appraisals  provided  by  the  holder  or 
other  groups  may  be  used  to  determine 
fees  if  the  Regional  Review  Appraiser 
establishes  that  the  appraisal  meets 
Forest  Service  standards  and  the  fee 
represents  fair  market  value. 

(3)  Competitive  bidding  may  be  used 
to  establish  fees  for  new  sites. 

Proposed  Fee  Schedule 

This  proposal  is  based  on  a  market 
analysis  completed  by  the  Pacific 
Southwest  Region  in  FY  1987.  The 
schedule  proposes  annual  rental  fees 
according  to  category  of  use  by  zone. 
Fees  for  categories  not  described,  will 
be  determined  by  appraisal,  sound 
business  management  principles,  and/or 
negotiation. 
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Communication  Use  Fee  Schedule, 
April  1988,  Pacific  Southwest  Re- 
gion, Forest  Service— USDA 


Use  category 

Annual  Fair  Market 
Rent— Zone  ' 

South 

Central 

Nortti 

Television  Broadcast 

$9,600 
9.600 

5.000 
1.200 

6.500 

3,600 

500 

75 
150 
225 
300 
375 
450 
700 
900 
1,200 

600 
1,500 
3,000 
6,000 

75 
75 

$6,000 
6,000 

4,000 
800 

5,500 

4,000 

500 

75 
150 
225 
300 
375 
450 
700 
900 
1,200 

600 
1,500 
3.000 
6.000 

75 
75 

$2,000 

2,000 

RepeatOf:  ' 
Commercial 
Communicator 

1.000 

Internal  Two  Way 

Microwave  Relay: 

Common  Carrier    

500 
3.500 

Industrial 

1,500 

Passive  Reflector 

500 

Broadcast  Translator,* 
Service  Area 
Population: ' 
0  to  1  000 

75 

1  001  to  2  000     

150 

2  001  to  3  000 

225 

3.001  to  4.000 

300 

4  001  to  5,000 

375 

5  001  to  6  000 - 

450 

6  001  to  14,000 

700 

14,001  to  50,000 

50  001* 

900 
1,200 

Cable  and  Subscription 
Television,  Population 
Served: 
0  to  10  000    

600 

10,001  to  50,000 

50  001  to  plus 

1,500 
3.000 

Cellular  Teleohooe    

6,000 

Personal /Private  Receive 
Only       

75 

Amateur  Radio  Service 

75 

>  Three  zones  developed  from  ttie  market  analysis 
and  the  counties  therein  are  as  follows:  Northern 
Zone— Dei  Norte,  Siskiyou,  Modoc,  Humboldt,  Tnni- 
ty,  Shasta.  Lassen  (portion).  Tehama,  Plumas  (por- 
tkjn),  Mendocino,  Butte,  Glenn,  Colusa,  Lake,  and 
Yuba  (that  portion  of  the  Plumas  NF).  Centra/ 
Zone— SofKma.  Napa,  Sacramento,  Sutter,  Yuba 
(portion)  Sierra,  Nevada,  Placer,  Eldorado,  Amador, 
Solano,  Stanislaus,  San  Francisco,  San  Mateo, 
Santa  Cmz,  Santa  Clara,  Alameda,  Contra  Costa, 
San  Joaquin,  Calaveras,  Alpine,  Mono,  Tuolumne, 
Monterey,  San  Benito,  Merced,  Mariposa,  Madera, 
Inyo,  Fresno,  Tulare,  Kings,  Yoto,  Marin,  Kern  (that 
portion  of  the  Sequoia  NF).  Plumas  (that  portion  of 
the  Tahoe  NF),  and  the  Lassen  (That  portion  of  the 
ToiyalM,  NF)-  Southern  Zone—San  Luis  Obispo, 
Orange,  Santa  Bart>ara,  Imperial.  Ventura,  San 
Diego,  Kern  (portion),  Los  Angeles,  San  Bernardino, 
and  Riverside. 

»  The  fee  will  be  the  zone  fee  indicated  or  twenty- 
five  percent  (25%)  of  Total  Gross  Income  from  on- 
site  equipment,  space,  or  frequency  rentals,  whicfv 
ever  is  greater.  For  fee  computation  purposes,  tfie 
hoMer  shall  annually  provide  tfie  Forest  Service,  by 
March  1,  a  certified  copy  of  their  previous  calendar 
year's  gross  income  statement.  There  will  be  no 
Forest  Service  authorization  or  direct  rental  charge 
to  third  party  users  who  lease  equipment  and  serv- 
ice from  commercial  communications  users. 

'  Market  data  for  small  community  and  private 
translator  associatwns  (less  than  5,000  people 
served)  was  irxxxiclusive.  However,  data  collected 
by  other  Western  Regions  of  the  Forest  Service  was 
extended  to  these  use  groups  and  fee  increments  of 
$75  per  1000  people  served  resulted.  Translator 
Sites  operated  tjy  a  single  licensee  are  conskjered 
one  use. 

•A  translator  site  operated  by  a  single  FCC  licens- 
ee Is  considered  one  use. 


Definitions 

Television  Broadcast  Use — ^This 
category  includes  FCC  authorized 
facilities  that  broadcast  VHF  and  UHF 


audio  and  video  signals  for  general 
public  reception.  Users  include  (VHF 
and  UHF  transmission  of)  television 
stations  (major  and  independent 
networks)  that  generate  revenues  from 
commercial  (telecommunication 
services)  whose  revenues  are  supported 
by  subscriptions,  grants  and  donations. 
Broadcast  areas  may  overlap  state 
boundaries.  It  relates  only  to  primary 
transmitters  and  not  to  any  rebroadcast 
systems  such  as  translators. 
Appurtenant  uses  authorized  tmder  this 
use  relate  to  microwave  and/or  2-way 
radio  links  from  a  permitted  site  to 
studio  or  other  fixed  or  mobile  units 
directly  related  to  the  broadcast 
activity. 

Radio  Broadcast  Use — This  category 
includes  FCC  authorized  facilities  that 
broadcast  AM  and  FM  audio  signals  for 
general  public  reception.  Users  include 
AM  and  FM  radio  stations  which 
generate  revenues  from  commercial 
advertising,  and  public  radio  stations 
whose  revenues  are  supported  by 
subscriptions,  grants  and  donations. 
Broadcast  areas  may  overlap  state 
boimdaries.  It  relates  only  to  primary 
transmitters  and  not  to  any  rebroadcast 
systems  such  as  translators. 
Appurtenant  uses  authorized  under  this 
use  relate  to  microwave  and/or  2-way 
radio  links  from  a  permitted  site  to 
studio  or  other  fixed  or  mobile  units 
directly  related  to  the  broadcast 
activity. 

Commercial  Communicator  Use — An 
entity  whose  primary  business  is 
providing  communications  service  to 
others.  The  commercial  communicator 
holds  an  FCC  license,  may  own  the 
building  or  vault,  and  lease  space  either 
to  others,  or  may  lease  the  same  from 
others.  Examples  of  such  use  include  800 
trunking  and  Special  Mobile  Radios 
(SMR's). 

Common  Carrier  Microwave  Relay 
Use — This  use  typically  includes 
longline  carriers  who  relay  intra  and 
interstate  telephone,  television, 
information,  and  data  transmissions 
using  point  to  point  microwave 
networks  or  systems.  The  users  are 
regulated  by  state  public  utility 
commissions  and  must  provide  service 
to  any  consumer  with  the  ability  to  pay 
according  to  a  published  rate  schedule. 

Passive  Reflector  Use — This  use 
includes  various  types  of  nonpowered 
reflector  devices  used  to  bend  or 
ricochet  electronic  signals  between 
active  relay  stations  or  between  an 
active  station  and  terminal.  Passive 
reflectors  require  point-to-point  line-of- 
site  linking  with  connecting  network 
stations,  but  does  not  require  electric 


power.  Maintenance  is  minimal  and 
reflector  sites  seldom  require  visitation. 

Broadcast  Translator  Use — ^This  use 
consists  of  picking  up  a  television  or  FM 
radio  broadcast  signal  and 
rebroadcasting  it  on  a  different  channel 
or  frequency  for  local  reception.  In  some 
cases,  the  translator  relays  the  signal  to 
another  booster  or  translator.  This 
category  of  use  includes  translators 
associated  with  public 
telecommunication  service. 

Cable  and  Subscription  Television 
Use — This  use  includes  cable  TV 
headend  antenna  or  satellite  dish 
receivers  used  for  community  television 
pickpus  which  retransmit  by  cable  or 
any  other  means  where  subscribers  pay 
periodic  fees  to  receive  the  signal.  These 
systems  normally  operate  as  a 
commercial  entity  within  an  authorized 
franchise  area. 

Industrial  Microwave  Use — This  use 
includes  entities  who  are  not  in  the 
communications  business,  but  have  their 
own  internal  microwave 
commtmications  system  or  network. 
Users  in  this  group  may  include  pipeline 
and  power  companies,  railroads,  and 
land  and  resource  management  agencies 
or  firms.  The  commimication  service  is 
not  sold  and  is  limited  to  the  user. 

Cellular  Telephone  Use — This 
category  is  a  specialized  service  of 
commercial  communicators  which 
includes  mobile  (UHF)  radio  telephone 
systems.  A  cell  is  the  area  covered  by 
one  transmitting/receiving  site.  Radio    " 
signals  are  automatically  picked  up  by 
another  cell's  receiver  as  the  radio 
telephone  transmitter  passes  from  cell 
area  to  cell  area. 

Internal  Two- Way  Radio  Repeater 
Use — This  use  includes  two-way 
repeaters  used  for  internal 
communications  in  support  of  business, 
community  activities,  or  other 
organizational  objectives.  The 
commimication  service  is  not  sold  and  is 
limited  to  the  user. 

Personal/Private  "Receive  Only" 
Use — This  use  includes  radio  and  TV 
receiving  antennas,  satellite  dishes  and 
other  equipment  designed  for  the 
reception  of  electronic  signals  serving 
private  homes  and  recreation 
residences.  The  equipment  is 
personnally  owned  and  not  operated  for 
profit. 

Amateur  Radio  Use — Equipment  used 
by  individuals  or  groups  who  are 
licensed  by  the  FCC  as  amateur  radio 
operators. 

Multiple  Occupancies 

Multiple  occupanices  can  occur  in  the 
following  forms: 
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1.  The  holder  owns  the  facility  and  the 
primary  business  is  the  rental  of  space 
to  others.  In  this  situation,  the  holder 
does  not  own  or  operate  communication 
equipment.  {He  is  referred  to  as  a  "site 
manager".)  Fees  may  be  sel  by 
competitive  bid  or  other  sound  business 
management  practice. 

2.  The  holder  owns  the  building  and 
operates  communication  equipment,  but 
has  surplus  space  for  use  by  others.  In 
this  situation,  two  alternatives  exist: 

a.  Multiple  authorizations — An  entity 
whose  incidental  business  is  rental  of 
surplus  space  to  customers  who  must 
hold  an  FCC  license  and  provide  their 
own  equipment.  Typically  the  shared 
space  provider  holds  an  FCC  license  for 
the  purpose  of  conducting  a 
communications  business.  Each 
occupant  is  under  a  separate 
authorization.  The  fee  shall  be  100%  of 
the  schedule  fee  for  each  use  authorized. 

b.  Single  authorization — Same  as 
above  except  all  occupants  are  under  a 
single  authorization  to  the  owner  of  the 
facility.  The  owner  of  the  facility 
authorizes,  collects  fees,  and 
administers  all  of  the  uses.  For  providing 
these  services  and  as  an  incentive  to 
encourage  single  authorizations,  the 
authorized  officer  may  negotiate  a 
reduction  of  fees  when  it  is  to  the 
benefit  of  the  Forest  Service.  Benefits 
may  consider  costs  incurred  by  the 
holder  to  administer  the  uses  plus  a 
reasonable  profit.  The  fee  shall  equal 
100%  of  the  scheduled  fee  for  the  highest 
value  use  plus  a  percentage  of  the 
scheduled  fee  for  each  additional  use 
allowed  under  the  holder's 
authorization. 


Appurtenant  Use 

Appurtenant  uses  will  not  be  assessed 
additional  fees.  Subsidiary  firms  are 
considered  autonomous  and  do  not 
qualify  for  appurtenant  use  fee 
exemption. 

Fee  Waivers 

The  established  special  use  rental  fee 
waiver  policy  is  not  affected  by  this 
proposed  fee  schedule.  Under  certain 
circumstances,  fees  waivers  may  be 
granted.  It  is  the  responsibility  of  the 
holder  to  submit  a  request  with 
justification  for  a  fee  waiver  to  the 
authorized  officer. 

Except  for  use  by  another  Federal 
Agency,  or  cases  involving  a  reciprocal 
agreement  with  the  state  or  local 
government  agency,  fees  will  not  be 
waived  below  $75  for  a  communication 
site. 

Annual  Fee  Schedule  Adjustment 

All  categories  of  use  are  subject  to  an 
annual  fee  schedule  adjustment.  The 
U.S.  Department  of  Labor  Consumer 
Price  Index  for  All  Urban  Consumers 
(CPI-U)  for  July  of  the  current  year  will 
be  divided  by  the  CPI-U  for  July  of  the 
previous  year  to  yield  a  CPI-U  multiplier 
(CPI-Um)  to  annually  update  the 
Communication  Use  Fee  Schedule. 

Periodic  Review  of  Fee  Schedule 

The  Forest  Service  recognizes  the 
need  for  granting  reasonable  fee 
stability  to  its  holders  and  of  protecting 
the  public's  interest  by  providing  for  the 
adjustment  of  fees  when  the  market 
value  of  the  use  authorized  changes.  To 
insure  this,  the  Forest  Service  shall,  by 
September  15, 1994,  review  the  existing 


schedule  to  determine  whether  market 
conditions  and/or  business  practices 
have  changed  sufficiently  to  warrant  a 
schedule  revision.  Holders  will  be  given 
an  opportunity  to  provide  data  which 
will  be  considered  during  the  review, 
and  fee  adjustments,  if  appropriate,  will 
be  announced  to  holders. 

Implementation 

This  fee  schedule  would  apply  to  all 
new  and  existing  authorizations 
beginning  January  1, 1989. 

Phase-in  guidelines  for  existing 
authorizations: 

1.  If  the  scheduled  fee  increase  is  less 
than  or  equal  to  100%  of  the  existing  fee, 
there  will  be  no  phase-in. 

2.  If  the  scheduled  fee  results  in  an 
increase  greater  than  100%  of  the 
existing  fee,  phase-in  will  be  as  follows: 

a.  If  the  fee  increase  is  less  than  Two 
Thousand  Dollars  ($2000),  the  amount  of 
the  new  fee  in  excess  of  the  100% 
increase  shall  be  phased  in  three  equal 
increments  over  a  three  (3)  year  period.* 

b.  If  the  scheduled  fee  increase  is 
more  than  Two  Thousand  Dollars 
($2000),  the  amount  of  the  new  fee  in 
excess  of  the  100%  increase  shall  be 
phased  in  five  equal  increments  over  a 
five  (5)  year  period.' 

Date:  July  11, 1988. 
Norwood  F.  Robertshaw, 

Assistant  Regional  Forester,  Lands  and  Real 
Estate  Management. 

[FR  Doc.  88-17038  Filed  7-27-88;  8:45  am] 
BILUNG  CODE  3410-11-M 


'  Fees  will  be  subject  to  the   T  l-U  annual  fee 
adjustment. 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  5842  of  July  26,  198B 

National  Week  of  Recog^tion  and  Remembrance  for  Those 
Who  Served  in  the  Korean  War,  1968 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation's  beginning  was  signed  with  the  blood  of  patriots,  and  in  the  more 
than  212  years  that  have  followed  our  founding  we  have  never  forgotten  to 
pause  in  honor  of  the  gallant  Americans  who  have  suffered  and  died  in  the 
cause  of  freedom.  As  we  approach  the  35th  anniversary  of  the  cease-fire  that 
marked  the  end  of  active  combat  in  the  Korean  War,  it  is  appropriate  that  we 
take  time  to  remember  and  express  our  gratitude  to  those  who  served  in  that 
fierce  conflict.  We  do  so  proudly,  knowing  that  their  spirit  will  define  forever 
the  words  "courage"  and  "liberty." 

In  June  1950,  when  the  Communist  North  Korean  army  invaded  the  Republic  of 
Korea  in  a  brazen  attempt  to  extinguish  the  light  of  freedom  there,  American 
forces  joined  with  those  of  many  other  nations  to  repel  this  unprovoked 
assault.  Weary  of  war  ourselves  and  ready  to  lead  an  era  of  peaceful 
recovery,  we  nonetheless  came  to  Korea's  defense  because  instinct  and 
experience  have  taught  us  that  freedom  can  have  no  borders,  that  an  attack  on 
free  men  anywhere  is  an  attack  on  free  men  everywhere. 

Standing  shoulder  to  shoulder  with  the  valiant  South  Korean  armies  and 
troops  of  16  other  countries  operating  under  United  Nations  command,  nearly 
six  million  of  our  service  men  and  women — more  than  served  in  World  War 
I — ^participated  in  the  drive  to  preserve  Korea's  territorial  integrity  and  politi- 
cal independence.  At  Inchon  and  the  Chosin  Reservoir,  on  Old  Baldy  and  Pork 
Chop  Hill,  in  battle  and  siege  all  across  the  Korean  Peninsula,  our  forces 
endured  unspeakable  hardships  for  a  fellow  people  struggling  to  keep  free. 
Over  54,000  Americans  died,  more  than  100,000  suffered  wounds,  and  over 
8,000  remain  missing  in  action.  Theirs  has  been  called  the  "Forgotten  War," 
but,  as  President  Eisenhower  told  the  Nation  35  years  ago  on  the  signing  of  the 
Korean  Armistice,  they  proved  "once  again  that  only  courage  and  sacrifice 
can  keep  freedom  alive  upon  the  earth."  Tliis  is  a  message  that  must  forever 
live  on  in  the  memories  and  in  the  hearts  of  all  who  cherish  liberty. 

The  Congress,  by  Senate  Joint  Resolution  318.  has  designated  the  week  of  July 
25  through  July  31, 1988,  as  "National  Week  of  Recognition  and  Remembrance 
for  Those  Who  Served  in  the  Korean  War"  and  authorized  and  requested  the 
President  to  issue  a  proclamation  observing  this  week  and  urging  the  depart- 
ments and  agencies  of  the  United  States  and  interested  organizations,  groups, 
and  individuals  to  fly  the  American  flag  at  half-staff  on  July  27,  1988,  in 
memory  of  those  Americans  who  died  as  a  result  of  their  service  in  Korea. 

NOW.  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  July  25  through  July  31,  1988,  as 
National  Week  of  Recognition  and  Remembrance  for  Those  Who  Served  in 
the  Korean  War.  I  call  upon  the  people  of  the  United  States  to  observe  such 
week  with  appropriate  ceremonies  and  activities  and  call  upon  and  authorize 
all  departments  and  agencies  of  the  United  States  and  interested  organiza- 
tions, groups,  and  individuals  to  fly  United  States  flags  -at  half-staff  on  July  27, 
1988,  as  a  symbol  of  our  gratitude  to  those  who  died  as  a  result  of  their  service 


in  Korea  and  of  our  steadfast  commitment  to  preserving  the  values  for  which 
they  fought. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-sixth  day 
of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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Rules  and  Regulations 


Federal   Register 

Vol.  53.  No.  146 
Friday.  July  29.  1988 


This   section  of  the  FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 


ADMINISTRATIVE  COMMITTEE  OF 
THE  FEDERAL  REGISTER 

1  CFR  Part  3 

Price  Changes  in  Federal  Register 
Publications 

agency:  Administrative  Committee  of 
the  Federal  Register. 
action:  Final  rule. 

summary:  The  Administrative 
Committee  of  the  Federal  Register 
(ACFR)  announces  changes  in  the  prices 
of  certain  publications.  Certain  prices 
are  reduced  to  reflect  lower  costs,  and 
othes  are  increased  to  fully  recover 
production  and  distribution  costs  to  the 
Government.  The  ACFR  also  adds  to  its 
regulations  the  prices  of  magnetic  tapes 
for  the  Federal  Register  and  CFR  which 
were  previously  approved.  The  price 
changes  are  made  to  more  accurately 
reflect  the  cost  of  producing  and 
distributing  these  publications  by  the 
Government. 

EFFECTIVE  DATES:  Federal  Register  and 
CFR  magnetic  tape  prices,  §  3.4(b)  (3) 
and  (4)— July  29, 1988 

Federal  Register  microfiqjie  price, 
§  3.4(b)(3)— October  1. 1988.  Code  of 
Federal  Regulations  prices,  §  3.4(b)(4) — 
January  1. 1989,  Weekly  Compilation  of 
Presidential  Documents  prices, 
§  3.4(b)(7}— October  1, 1988. 

Federal  Register  Index  price, 
§  3.4(b)(8)— October  1. 1988,  List  of  CFR 
Sections  Affected  price,  §  3.4(b)(9) — 
October  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Denise  Normandin,  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408, 
202-523-5240. 
SUPPLEMENTARY  INFORMATION:  The 

ACFR  which  establishes  prices  for 
Federal  Register  publications  has 
determined  that  adjustments  must  be 
made  on  the  prices  of  certain  Federal 


Register  publications  to  reflect  more 
accurately  the  production  and 
distribution  costs  to  the  Government. 
Effective  October  1, 1988  the  prices  for 
annual  subscriptions  for  the  Federal 
Register  Index  will  be  reduced  from  $22 
to  $19,  for  the  List  of  CFR  Sections 
Affected  (LSA)  will  be  reduced  from  $24 
to  $21,  and  for  the  Federal  Register 
microfiche  will  be  increased  from  $188 
to  $195.  Also  effective  October  1, 1988 
the  annual  subscription  to  the  Weekly 
Compilation  of  Presidential  Documents 
will  be  reduced  from  $64  to  $55,  and  the 
price  of  a  single  copy  of  the  Weekly 
Compilation  of  Presidential  Documents 
will  be  increased  from  $1.75  to  $2.00. 

Effective  January  1, 1989,  the  price  of 
a  subscription  to  the  paper  edition  of  the 
Code  of  Federal  Regulations  will  be 
increased  from  $595  to  $620,  the  price  of 
an  annual  subscription  of  the  microfiche 
edition  will  be  increased  from  $185  to 
$188,  and  the  price  of  a  single  copy  of 
Code  of  Federal  Regulations  microfiche 
will  be  reduced  from  $3.75  to  $2.00. 

The  ACFR  is  also  including  in  its 
regulations  the  prices  for  the  magnetic 
tapes  of  the  Federal  Register  and  Code 
of  Federal  Regulations  which  were 
previously  approved  by  the  ACFR  and 
published  as  a  notice  in  the  Federal 
Register  on  August  6, 1987  at  52  FR 
29236.  For  the  daily  Federal  Register  the 
prices  of  the  magnetic  tapes  are  $175  per 
daily  tape,  $18,750  per  six-month 
subscription  and  $37,500  per  annual 
subscription.  The  prices  of  the  magnetic 
tapes  of  the  Code  of  Federal  Regulations 
are  $125  per  tape  and  $21,750  per  annual 
subscription. 

This  is  not  a  major  rule  under  E.O. 
12991.  The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seg.]  does  not  apply  to 
these  changes  because  they  do  not 
constitute  a  rule  as  defined  by  the  Act. 

List  of  Subjects  in  1  CFR  Part  3 

Government  publications,  Federal 
Register  publications.  Subscription 
rates. 

For  the  reasons  set  out  in  the 
preamble  Part  3  of  Chapter  I  of  Title  1  is 
amended  as  follows: 

PART  3— SERVICES  TO  THE  PUBLIC 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506;  sec.  6,  E.O.  10530. 
19  FR  2709;  3  CFR.  1954-1958  Comp..  p.  189. 


2.  Section  3.4  is  amended  by  revising 
paragraphs  (b)(3),  (4),  (7),  (8)  and  adding 
(b)(9)  to  read  as  follows: 

§  3.4    Sut>scriptions  and  availability  of 
Federal  Register  put>lications. 


(b)  *  *  * 

(3)  Federal  Register.  Daily  issues  will 
be  furnished  by  mail  to  subscribers  for 
$340  per  year  or  $170  for  six  months  in 
paper  form;  $195  per  year  in  microfiche 
form;  or  $37,500  per  year  or  $18,750  for 
six  months  in  magnetic  tape. 
Subscription  fees  are  payable  in 
advance  to  the  Superintendent  of 
Documents,  Government  Printing  Office. 
Limited  quantities  of  current  or  recent 
copies  may  be  obtained  for  $1.50  per 
copy  in  paper  or  microfiche  form,  or 
$175  per  magnetic  tape. 

(4)  Code  of  Federal  Regulations.  A 
complete  set  will  be  furnished  by  mail  to 
subscribers  for  $620  per  year  for  the 
bound,  paper  edition,  $188  per  year  for 
the  microfiche  edition;  or  $21,750  per 
year  for  the  magnetic  tape.  Subscription 
fees  are  payable  in  advance  to  the 
Superintendent  of  Documents. 
Individual  copies  of  the  bound,  paper 
edition  of  the  Code  volumes  are  sold  at 
prices  determined  by  the  Superintendent 
of  Documents  under  the  general 
direction  of  the  Administrative 
Committee.  The  price  of  an  individual 
copy  in  microfiche  form  is  $2.00  per 
copy,  or  $125  per  magnetic  tape. 
***** 

(7)  Weekly  Compilation  of 
Presidential  Documents — (i)  Nonpriority 
mailing.  Issues  will  be  furnished  by  mail 
to  subscribers  for  $55  in  advance  to  the 
Superintendent  of  Documents, 
Government  Printing  Office. 

(ii)  First-class  mailing.  Issues  will  be 
furnished  to  subscribers  by  first-class 
mail  for  $96  per  year  payable  in  advance 
to  the  Superintendent  of  Documents, 
Government  Printing  Office.  Individual 
issues  may  be  obtained  for  $2.00  per 
copy  from  the  Superintendent  of 
Documents,  Government  Printing  Office. 

(8)  Federal  Register  Index.  The  annual 
subscription  price  for  the  Federal 
Register  Index  purchased  separately  is 
$19. 

(9)  List  of  CFR  Sections  Affected 
(LSA).  The  annual  subscription  price  for 


28628 


Federal  Register  /  Vol.  53.  No.  146  /  Friday.  July  29.  1988  /  Rules  and  Regulations 


the  List  of  CFR  Sections  Affected  (ISA) 
purchased  separately  is  $21. 

Don  Wilson, 

Chairman. 

Ralph  E.  KennickeU.  Jr.. 

Member. 

Carol  Williams. 

Member. 

Approved:  July  22. 198&     - 

Edwin  Meeaa  ni. 

Attorney  General. 
Don  W.  Wilson. 

Archivist  of  the  United  States. 

[FR  Doc.  88-17160  Filed  7-28-88:  8:45  am] 

MUJNGCODC  1S05-02-M 

DEPARTMENT  OF  AGRICULTURE 
7  CFR  Part  Id 

Rural  Labor;  Immigration  Reform  and 
Control  Act 

agency:  Department  of  Agriculture. 
action:  Final  rule. 

summary:  This  final  rule  amends  7  CFR 
Part  Id.  which  defines  fruits,  vegetables 
and  other  perishable  commodities  as 
prescribed  by  section  302(a)  of  the 
Immigration  Reform  and  Control  Act  of 
1986.  Pub.  L  99-603, 100  Stat.  3359 
(hereinafter  referred  to  as  "the  Act"). 
This  rule  will  assist  the  Immigration  and 
Naturalization  Service  in  determining 
the  special  agricultural  workers  to  be 
admitted  into  the  United  States  for 
temporary  residence. 
EFFECTIVE  DATE:  July  29. 1988. 
FOR  FURTHER  INFORMATION  CONTACTS 
Al  French.  Special  Assistant  for 
Agricultural  Labor  to  the  Assistant 
Secretary  for  Economics.  Room  227-E. 
Administration  Building,  United  States 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250,  telephone  (202) 
447-4737. 

SUPPLEMENTARY  INFORMATION:  Section 
302(a)  of  the  Act  directed  the  Secretary 
of  Agriculture  to  publish  regulations 
defining  the  fruits,  vegetables,  and  other 
perishable  commodities  in  which  field 
work  related  to  planting,  cultural 
practices,  cultivating,  growing,  and 
harvesting  will  be  considered  "seasonal 
agricultural  services."  On  June  1. 1987. 
the  United  States  Department  of 
Agriculture  (USDA)  published  its  final 
rule  (52  FR  20372),  including  the 
determination  that  cotton  was  not  a 
fruit,  vegetable,  or  other  perishable 
commodity  within  the  meaning  of  the 
Act.  This  final  rule  redefines  cotton  as  a 
result  of  the  decision  in  National  Cotton 
Council  of  America,  eta/,  v.  Richard  E. 


Lyng.  et  al..  No.  CA-5-87-0200  (N.D. 
Tex.  February  8. 1988). 

Section  ld.5  of  the  rule  defined 
"fruits"  to  mean  "the  human  edible  parts 
of  plants  which  consist  of  the  mature 
ovaries  and  fused  other  parts  or 
structures,  which  develop  from  Howers 
or  inflorescence."  Section  1d.7  of  the 
rule  defined  "other  perishable 
commodities"  to  mean  "those 
commodities  which  do  not  meet  the 
definition  of  fruits  or  vegetables,  that 
are  produced  as  a  result  of  seasonal 
field  work,  and  have  critical  and 
unpredictable  labor  demands."  Section 
ld.7  of  the  rule  provided  an  exclusive 
list  of  those  commodities  which  were 
deemed  to  be  "other  perishable 
commodities."  Cotton  was  listed  as  an 
example  of  a  commodity  which  was 
deemed  not  to  be  a  perishable 
commodity.  Thus,  under  the  framework 
of  definitions  in  Part  Id.  USDA  did  not 
consider  cotton  to  be  a  fruit. 

On  February  8, 1988.  the  United  States 
District  Court  for  the  Northern  District 
of  Texas  entered  a  summary  ludgment 
in  the  case  of  National  Cotton  Council 
ofAmenca,  et  al.  v.  Richard  E.  Lyng.  et 
al.  The  judgment  stated  in  pertinent 
part: 

The  court  has  determined  that  cotton  is  a 
fruit  and  thus  within  the  ambit  of  the  term 
'fruits  and  vegetables  of  every  kind'  as  used 
in  8  U.S.C.  1160(h)  and  also  within  the  ambit 
of  the  defendant's  regulatory  definition  of  the 
term  'fruits'  as  used  in  said  statute,  codified 
at  7  CFR  Part  l.d.5. 

In  compliance  with  the  judgment  of 
the  court,  USDA  is  rescinding  that 
portion  of  the  rule  published  June  1, 
1987,  which  in  effect  lists  cotton  as  an 
example  of  a  commodity  which  is  not  a 
fruit  or  vegetable  within  the  ambit  of  the 
Act  and  the  rule. 

The  judgment  of  the  court  that 
concludes  that  cotton  is  a  fruit  leaves  no 
discretion  on  the  part  of  the  Secretary  to 
heed  any  comments  that  might  be 
forthcoming  if  opportunity  for  public 
comment  on  this  rule  was  afforded. 
Hence,  pursuant  to  5  U.S.C.  553.  good 
cause  is  found  that  notice  and 
opportunity  for  public  comment  is 
unnecessary,  and  good  cause  is  found  to 
make  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register. 

The  Assistant  Secretary  for 
Economics  has  reviewed  this  rule  in 
accordance  with  Executive  Order  12291 
and  has  determined  that  it  is  not  a  major 
rule. 

List  of  Subjects  in  7  CFR  Part  Id 

Immigration,  Rural  labor. 

Accordingly,  Part  Id,  Title  7,  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  Id— RtJRAL  LABOR- 
IMMIGRATION  REFORM  AND 
CONTROL  ACT  OF  1986— 
DEFINITIONS 

1.  The  authority  citation  for  Part  Id 
continues  lo  read  as  follows- 

Aulhorily:  8  U.S  C.  110O 

2.  Section  1d.7  is  revised  lo  read  as 
follows: 

§  1(1.7    OttMr  perishable  commoditlee. 

"Other  perishable  commodities"  mean 
those  commodities  which  do  not  meet 
the  definition  of  fruits  or  vegetables, 
that  are  produced  as  a  result  of  field 
work,  and  have  critical  and 
unpredictable  labor  demands.  This  is 
limited  to  Christmas  trees,  cut  flowers, 
herbs,  hops,  horticultural  specialties. 
Spanish  reeds  (arundo  donax).  spices, 
sugar  beets,  and  tobacco.  This  is  an 
exclusive  list,  and  anything  not  listed  is 
excluded.  Examples  of  commodities  that 
are  not  included  as  perishable 
commodities  are  animal  aquacultural 
products,  birds,  dairy  products, 
earthworms,  fish  including  oysters  and 
shellfish,  forest  products,  fur  bearing 
animals  and  rabbits,  hay  and  other 
forage  and  silage,  honey,  horses  and 
other  equines.  livestock  of  all  kinds 
including  animal  specialties,  poultry  and 
poultry  products,  sod,  sugar  cane, 
wildhfe,  and  wool. 

Done  at  Washington,  DC,  this  25th  day  of 
July.  1988. 
Richard  E.  Lyng. 
Secretary  of  Agriculture. 
[FR  Doc.  88-17094  Filed  7-28-88;  8:45  am] 

BILLING  CODE  34tO-01-M 


Agricultural  Marketing  Service 

7  CFR  Parti  910 

[Lemon  Reg.  624] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule  with  request  for 
comments. 

summary:  Regulation  624  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
"40,000  cartons  during  the  period  July  31 
through  August  6, 1988.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
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dates:  Regulation  624  (§  910.924]  is 
effective  for  the  period  July  31-Augusf  6. 
1988.  Comments  due  August  29. 1988. 
AOOflESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
the  possible  impact  of  volume 
regulations  on  small  entities.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Division. 
AMS.  USDA.  Room  2085-S.  P.O.  Box 
96456.  Washington,  DC  20090-6456. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  available 
for  public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  working 
hours. 

FOR  FURTMER  INKMIMATION  CONTACT 
R.  Charles  Martin.  Section  Head. 
Volume  Control  Programs.  Marketing 
Order  Administration  Branch.  F&V, 
AMS.  USDA.  Room  2523-S,  P.O.  Box 
96456.  Washington.  DC  20250-6456. 
Telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  on 
small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act",  7  U.S.C.  601-674),  as 
amended,  and  rules  issued  thereunder 
are  unique  in  that  they  are  brought 
about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

At  the  beginning  of  each  marketing 
year,  the  Lemon  Administrative 
Committee  (committee)  submits  a 
marketing  policy  to  the  Department 
which  discusses,  among  other  things,  the 
potential  use  of  volume  and/or  size 
regulations  for  the  ensuing  season.  The 
Committee's  1988-89  season  mariceting 
policy  contemplated  the  use  of  volume 
regulation  this  season.  The  U.S. 
Department  of  Agriculture  has  * 

completed  a  preliminary  review  of  that 
policy  with  respect  to  administrative 
requirements  and  regulatory 
alternatives  in  order  to  determine  if  the 


use  of  volume  regulations  would  be 
appropriate. 

Lemons  regulated  under  Marketing 
Order  No.  910  are  grown  in  California 
and  Arizona.  For  marketing  order 
purposes,  the  production  area  is  divided 
into  three  districts:  District  1, 
representing  Central  California;  District 
2.  representing  Southern  California;  and 
District  3,  representing  Arizona  and  the 
desert  area  of  California.  In  recent 
seasons.  District  1  has  accounted  for 
around  14  percent  of  total  production. 
District  2  about  51  percent,  and  District 
3  around  35  percent.  The  estimated 
production  for  the  1988-89  crop  season 
is  44,760  cars  (1  car  equals  1,000  cartons, 
1  carton  equals  37  V!!  pounds). 

The  three  basic  outlets  for  California- 
Arizona  lemons  are  the  domestic  fresh, 
export,  and  processing  markets.  The 
domestic  fresh  market  is  fairly  static, 
receiving  around  14,500-16,000  cars  per 
year  unless  unusual  conditions  occur. 
Quantities  utilized  in  the  export  market 
have  ranged  from  about  7,500-9.000  cars 
in  the  past  four  years.  Exports  vary 
depending  on  factors  such  as  the 
amount  of  competitive  supplies,  foreign 
monetary  exchange  rates,  quality, 
quantity,  and  trade  practices.  The 
processing  market  is  basically  a  residual 
outlet.  Estimated  crop  utilization  for  the 
1988-89  season  is  16,500  cars  for 
domestic  fresh  maiicets.  9,000  cars 
export  with  the  remaining  19,260  to 
processed  and  other  outlets. 

The  California-Arizona  lemon 
industry  is  characterized  by  a  large 
number  of  growers  that  cover  a  large 
geographical  area.  The  number  of 
growers  is  estimated  to  be  in  the  range 
of  2,000  to  2.500.  There  are 
approximately  85  handlers  of  California- 
Arizona  lemons  in  the  regulated  area. 

Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  annual  gross  revenues 
for  the  last  three  fiscal  years  of  less  than 
$500,000  and  agricultural  service  firms, 
which  includes  handlers,  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  ^,500,000.  The  majority  of 
California-Arizona  lemon  producers  and 
handlers  may  be  characterized  as  small 
producers  and  handlers. 

Volume  regulations  issued  under  the 
authority  of  the  act  and  Marketing 
Order  No.  910  are  intended  to  provide 
benerits  to  both  producers  and 
consumers.  Producers  benefit  in  areas 
such  as  increased  returns  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from  pre- 
planned shipping  levels,  resulting  in  a 


more  stable  market.  Consumers  are 
assured  of  a  steady  supply  of  lemons  in 
the  market  throughout  the  marketing 
season. 

Benefits  and  costs  of  issuing 
regulations  are  difficult  to  quantify,  as 
indicated  in  various  studies  regarding 
effects  of  marketing  orders  and  criteria 
for  measuring  their  effects.  Although  the 
information  currently  available  to  the 
AMS  is  limited,  the  known  costs  to 
growers  of  implementing  the  regulations 
appear  to  be  significantly  offset  when 
compared  to  the  potential  benefits  of 
regulation. 

The  reporting  and  recordkeeping 
requirements  under  M.0. 910  are 
incurred  by  handlers  of  lemons. 
However,  handlers  in  turn  may  require 
individual  growers  to  utilize  certain 
reporting  and  recordkeeping  practices  to 
enable  handlers  to  carry  out  their 
functions.  Costs  incurred  by  handlers  in 
connection  with  recordkeeping  and 
reporting  requirements  may  be  passed 
on  to  growers. 

If  volume  regulations  were  not  to  be 
used  for  the  1988-89  season,  it  is  likely 
that  most  of  these  reporting  and 
recordkeeping  functions  would  still  be 
carried  out.  The  method  of  calculating 
the  quantities  of  lemons  available  for 
fresh  shipment  by  handlers  for  any 
given  week  is  based  on  information 
gathered  over  several  previous  weeks' 
time.  Therefore,  there  is  an  incentive  to 
keep  and  maintain  records  in 
anticipation  of  future  implementation  of 
regulation. 

Based  on  consideration  of  the 
conditions  that  exist  in  the  lemon 
industry  at  this  time,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  weekly  volume  regulations 
will  not  have  a  si^ificant  economic 
impact  on  a  substantial  number  of  small 
entities.  However,  the  submission  of 
comments  on  economic  impacts  on 
small  entities  are  encouraged  from  all 
interested  parties.  This  matter  will  be 
further  evaluated  in  view  of  the 
applicable  comments  received. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the  Act. 
This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  action  is  consistent  with  the 
marketing  policy  for  1988-89.  Tlie 


28630  Federal  Register  /  Vol.  53.  No.  146  /  Friday.  July  29,  1988  /  Rules  and  Regulations 


committee  met  publicly  on  July  26, 1988, 
at  Los  Angeles,  California  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  the  market  conditions  are 
mixed. 

Pursuant  to  4  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30 
days  after  publication  in  the  Federal 
Register  because  of  insufficient  time 
between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regidation  of  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  Act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Arizona,  California.  Lemons. 
Marketing  agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.924  is  added  to  read  as 
follows: 

Note:  This  section  will  not  be  published  in 
the  annual  Code  of  Federal  Regulations. 

§910.924    Lenwn  Regulation  624. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  July  31 
through  August  6. 1988.  is  established  at 
340.000  cartons. 

Dated:  July  27, 1988. 
Charles  R.  Brader. 

Director,  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Serx'ice. 
[FR  Doc.  88-17285  Filed  7-28-88;  8:45  am] 
BtLUNG  CODE  3410-02-41 


7  CFR  Part  981 
[AMS-FV-88-112FR] 

Handling  of  Almonds  Grown  In 
California;  Revision  of  Salable  and 
Reserve  Percentages  for  the  1987-88 
Crop  Year 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  action  revises  the   - 
salable  and  reserve  percentages  for 
marketable  California  almonds  received 
by  handlers  during  the  1987-88  crop 
year,  which  began  July  1, 1987.  The 
salable  percentage  is  increased  from  82 
to  100  percent,  and  the  reserve 
percentage  is  correspondingly  decreased 
from  18  percent  to  0  percent.  This  action 
is  taken  under  the  marketing  order  for 
California  almonds  to  promote  orderly 
marketing  conditions. 
EFFECTIVE  DATE:  August  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  Belden.  Marketing  Specialist. 
Marketing  Order  Administration  Branch, 
Room  2525-S.  Fruit  and  Vegetable 
Division.  AMS.  USUA.  P.O.  Box  96456, 
Washington,  DC  20090-6456,  telephone: 
(202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  is  issued  under  Marketing 
Order  No.  981,  as  amended  [7  CFR  Part 
981],  regulating  the  handling  of  almonds 
grown  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  105  handlers 
of  almonds  subject  to  regulation  under 
the  almond  marketing  order  and 


approximately  7,500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2]  as  those  having  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  of  California  almonds  may  be 
classified  as  small  entities. 

This  action  removes  a  requirement 
that  all  handlers  of  California  almonds 
hold  18  percent  of  marketable  almonds 
received  during  the  1987-88  crop  year  in 
reserve.  Handlers  may  now  ship  100 
percent  of  their  merchantable  almonds 
received  during  the  1987-88  crop  year  to 
any  markets  they  desire.  Therefore,  this 
action  relaxes  restrictions  on  almond 
handlers  and  will  not  impose  any 
additional  burden  or  costs  on  handlers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

On  October  26. 1987,  a  final  rule  was 
published  in  the  Federal  Register  [52  FR 
39903]  establishing  salable,  reserve,  and 
export  percentages  of  82  percent.  18 
percent,  and  0  percent,  respectively,  for 
the  1987-88  crop  year.  That  action  was 
based  on  a  unanimous  recommendation 
of  the  Almond  Board  of  California 
(Board),  which  works  with  the  U.S. 
Department  of  Agriculture  (USDA)  in 
administering  the  order.  The 
recommendation  was  made  pursuant  to 
Sections  981.47  and  981.49  of  the  order, 
based  on  the  then  current  estimates  of 
marketable  supply  and  combined 
domestic  and  export  trade  demand  for 
the  1987-88  crop  year.  This 
recommendation  was  made  at  the 
Board's  July  29. 1987.  meeting. 

On  May  13. 1988,  the  Board  met  to 
review  the  salable  and  reserve 
percentages  that  had  been  established 
for  the  1987-88  crop  year  and  the  supply 
and  demand  estimates  from  which  those 
percentages  were  derived.  At  that 
meeting,  pursuant  to  Section  981.48  of 
the  order,  the  Board  recommended  an 
increase  in  the  salable  percentage  from 
82  percent  to  100  percent  of  the  1987-88 
marketable  production,  and  a 
corresponding  decrease  in  the  reserve 
percentage  from  18  percent  to  0  percent. 
The  Board  recommended  that  this 
Tension  take  place  effective  August  1, 
1988. 

The  estimates  used  in  reviewing  the 
salable  and  reserve  percentages  are 
shown  as  follows:  The  Board's  July  29, 
1987,  estimates  are  shown  as  a  basis  for 
comparison. 
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Marketing  Policy  Estimates— 1987 
Crop 

[K«m«l  weight  baai*  in  naMons  of  pounds] 


Estimated  production: 

1.  1987  pfoduclion 

2.  Loss  and  exempt 

3.  Martietabte  production 

Estimated  trade  demand: 

4.  Domestic „ _ 

5.  Export _ 

6.  Total _.. 

Inventory  adjustment 

7.  Carryin  7/1/87.„ „ _.. 

a.  Desirable   carryovor   6/30/ 

88 

9.  Desirable   additional   carry- 
over 8/1/88 

10.  Adjustment „ 

Salable    and    reserve    percent- 


11.  Adjusted     trade     demand 
(item  6  plus  item  10) 

12.  Reserve    (Hem    3    minus 
item  11) 

13.  Salable    %    (Item    11    -^ 
Items  X  100) 

14.  Reserve  %  (100%  minus 
Item  13) 


Initial 
asli- 

males 


600.0 

30,0 

570.0 

160.0 
320.0 
480.0 

76.2 

63.6 

0 
-12.6 


467.4 

10^6 

62% 

18% 


Re- 
vised 
esti- 
mates 


665.1 

22.9 

632.2 

160.0 
320.0 
460.0 

76.2 

114.6 

113.6 
152.2 


632.2 

0 

100% 

0% 


Estimated  1987  crop  production  has 
increased  from  600.0  million 
kernelweight  pounds  to  655.1  million 
kemelweight  pounds.  Estimated  weight 
loss  resulting  from  the  removal  of 
inedible  kernels  by  handlers  and  losses 
during  manufacturing  has  decreased 
from  30.0  million  kemelweight  pounds  to 
22.9  million  kemelweight  pounds. 
Therefore,  marketable  production  is 
increased  from  570.0  million 
kemelweight  pounds  to  632.2  million 
kemelweight  pounds. 

Estimated  1967-88  trade  demand 
(shipments)  remains  unchanged  at  480.0 
million  kemelweight  pounds.  Carryin  on 
luly  1, 1987.  also  remains  unchanged  at 
76.2  million  kemelweight  pounds. 
Estimated  salable  carryover  on  June  30. 
1988.  based  on  the  82  percent  salable 
percentage  in  effect  at  that  time,  is 
expected  to  increase  from  63.6  million 
kemelweight  pounds  to  114.6  million 
kemelweight  pounds  due  to  the  increase 
in  marketable  production. 

The  revised  estimates  include  an 
additional  desirable  carryover  of  salable 
almonds  on  August  1. 1988,  of  152.2 
million  kemelweight  pounds.  At  its  May 
13, 1988,  meeting,  the  Board  indicated 
that  additional  almonds  are  needed  to 
maintain  sales  momentum  during  the 
period  from  August  1, 1988,  until  mid- 
October  when  1988  crop  almonds  are 
ready  for  shipment.  As  of  April  30, 1988, 
415.3  million  kemelweight  pounds  of 
almonds  have  been  shipped  and  an 
additional  174.9  million  kemelweight 


pounds  had  been  sold  but  not  shipped. 
Based  on  these  figures,  it  is  expected 
that  most  handlers  will  attain  a  soldout 
position  by  August  1, 1988,  under  the 
current  82  percent  salable  percentage. 
Therefore,  the  release  of  an  estimated 
additional  152.2  million  kemelweight 
pounds  of  almonds  through  the  increase 
of  the  salable  percentage  from  82 
percent  to  1(X)  percent  is  warranted. 
After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  found  that 
the  revision  of  the  salable  and  reserve 
percentages,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

It  has  been  determined  that  conditions 
warrant  publication  of  this  Hnal  rule 
without  prior  opportunity  for  public 
comment,  because  this  action  relaxes 
restrictions  on  handlers  by  allowing 
them  to  ship  additional  almonds  to 
salable  outlets.  This  action  must  be 
taken  promptly  to  ensure  a  sufficient 
quantity  of  almonds  for  normal  domestic 
and  export  needs  and  to  maintain  the 
current  momentum  of  sales.  Therefore, 
pursuant  to  the  administrative 
procedure  provision  in  5  U.S.C.  553,  it  is 
found  with  good  cause  that  notice  of 
public  rulemaking  and  other  public 
procedure  with  respect  to  this  final 
action  are  impracticable  and  contrary  to 
the  public  interest. 

It  is  also  found  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register  [5 
U.S.C.  553].  The  marketing  order  for 
Cahfomia  almonds  requires  that  the 
revised  salable  and  reserve  percentages 
established  for  a  particular  year  apply 
to  all  marketable  almonds  received  by 
handlers  from  the  beginning  of  that  year. 
The  1987-88  year  began  July  1, 1987. 

List  of  Subjects  in  7  CFR  Part  961 

Almonds,  California,  and  Marketing 
agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 46  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

Subpart— Salable,  Reserve,  and  Export 
Percentages 

2.  Revise  §  981.235  to  read  as  follows: 


Note:  This  section  will  not  appear  in  the 
Annual  Code  of  Federal  Regulations. 

S  981.235    Saiabte,  merv*  and  export 
percentages  for  almonds  during  the  crop 
year  twgimlng  July  1,  IMS. 

The  salable,  reserve,  and  export 
percentages,  during  the  crop  year 
beginning  July  1. 1987,  shall  be  100 
percent,  0  percent,  and  0  percent 
respectively. 

Dated:  July  26. 1968. 
Robert  C  Kmeaty, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

(FR  Doc.  88-17069  Filed  7-28-88;  8:45  amj 

BILLING  CODE  3410-02-M 

7  CFR  Part  1076 

[DA-88-112] 

Milk  in  the  Eastern  Soutti  Dakota 
Marketing  Area;  Order  Suspemting 
Certain  Provisions 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  mle. 

summary:  This  action  suspends  for  the 
months  of  August  1988  through  February 
1989  certain  provisions  of  the  Eastern 
South  Dakota  milk  order.  The  provisions 
suspended  relate  to  the  amount  of  milk 
not  needed  for  fluid  (bottling)  use  that 
may  be  moved  directly  from  farms  to 
nonpool  manufacturing  plants  and  still 
be  priced  under  the  order.  Suspension  of 
the  provisions  was  requested  by  a 
cooperative  association  representing 
most  of  the  producers  supplying  the 
market.  The  suspension  is  needed  to 
prevent  uneconomic  movements  of  milk. 

EFFECTIVE  DATE:  July  29, 198& 

FOR  FURTHER  INFORMATION  CONTACT 
Constance  M.  Brenner,  Mariceting 
Specialist,  Dairy  £>ivision.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  447-7183. 

SUPPI.EMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Proposed  Suspension:  Issued  June  17, 
1988;  published  June  22. 1988  (53  FR 
23405). 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaU  entities.  This  action 
lessens  the  regulatory  impact  of  the 
order  on  certain  milk  handlers  and  tends 
to  ensure  that  dairy  farmers  %vill 
continue  to  have  their  milk  priced  under 
the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 
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This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-«74), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Eastern  South  Dakota 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
June  22, 1988  (53  PR  23405)  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  No  comments  opposing  the 
proposed  suspension  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  August  1988  through  February 
1989  the  following  provisions  of  the 
order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

In  §  1076.13.  paragraphs  (c)  (2)  and  (3) 

Statement  of  Consideration 

This  action  removes  for  the  months  of 
August  1988  through  February  1989  the 
limit  on  the  amount  of  producer  milk 
that  a  cooperative  association  or  other 
handler  may  divert  from  pool  plants  to 
nonpool  plants.  The  suspension  was 
requested  by  Land  O'Lakes,  Inc.  (LOL), 
an  association  of  producers  that  handles 
most  of  the  market's  reserve  milk 
supplies. 

The  order  now  provides  that  a 
cooperative  association  may  divert  up  to 
35  percent  of  its  total  member  milk 
received  at  all  pool  plants  or  diverted 
therefrom  during  the  months  of  August 
through  February.  Similarly,  the 
operator  of  a  pool  plant  may  divert  up  to 
35  percent  of  its  receipts  of  producer 
milk  (for  which  the  operator  of  such 
plant  is  the  handler  during  this  month) 
during  the  months  of  August  through 
February. 

The  suspension  is  necessary  to  assure ' 
the  continued  participation  in  the 
marketwide  pool  of  producers 
historically  associated  with  the  Eastern 
South  Dakota  market.  Operation  of  the 
35-percent  diversion  limit  during  August 
through  February  would  require  LOL  to 
deliver  65  percent  of  its  milk  to  pool 
plants.  According  to  the  cooperative's 
estimates,  only  39  to  50  percent  of  its 
milk  will  be  needed  at  distributing 
plants.  Without  suspension  of  the 
diversion  limit,  the  balance  of  LOL's 
members'  milk  would  have  to  be 


delivered  to  a  supply  plant,  unloaded, 
reloaded  and  then  shipped  to  other 
plants  merely  to  qualify  the  milk  for 
pooling.  The  additional  handling  and 
hauling  costs  would  be  incurred  by  LOL 
and  its  member  producers,  with  no 
offsetting  benefits  to  other  market 
participants. 

In  comments  filed  in  support  of  the 
proposed  suspension,  LOL  stated  that 
requiring  the  full  65  percent  of  its  milk  to 
be  delivered  to  pool  plants  would  serve 
no  useful  purpose  other  than 
demonstrating  the  availability  of  a 
reserve  supply  of  milk  for  Class  I  use. 
The  cooperative  argued  that  because  the 
reserve  milk  will  not  be  needed  for 
Class  I  use,  the  requirement  should  be 
suspended. 

In  view  of  these  circumstances,  it  is 
concluded  that  the  diversion  limits  in 
the  Eastern  South  Dakota  milk  order 
should  be  suspended  for  the  months  of 
August  1988  through  February  1989  to 
ensure  the  orderly  marketing  of  milk 
supplies.  The  suspension  will  prevent 
uneconomic  movements  of  some  milk 
through  pool  plants  merely  for  the 
purpose  of  qualifying  it  for  producer 
milk  status  imder  the  order. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary'  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  without 
extensive  unnecessary  and  expensive 
hauling  and  handling  substantial 
quantities  of  milk,  from  producers  who 
regularly  supply  the  market,  otherwise 
would  be  excluded  from  the  marketwide 
pool,  thereby  causing  a  disruption  in  the 
orderly  marketing  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  No  comments  were  filed  in 
opposition  to  this  action. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1076 

Milk  marketing  orders.  Milk,  Dairy 
products. 

//  is  therefore  ordered  That  the 
aforesaid  provisions  of  §  1076.13  of  the 
Eastern  South  Dakota  order  are  hereby 
suspended  for  the  months  of  August 
1988  through  February  1989.  as  follows: 


PART  1076— MILK  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKETING  AREA 

1.  The  authority  citation  for  Part  1076 
continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

§1076.13    (Amended] 

2.  In  S  1076.13.  paragraphs  (c)  (2)  and 
(3)  are  suspended  for  the  months  of 
August  1988  through  February  1989. 

Signed  at  Washington,  DC.  on:  July  25. 
1968. 
Kenneth  A.  Gilles, 

Assistant  Secretary  of  Agriculture.  Marketing 
and  Inspection  Services. 

(FR  Doc.  88-17093  Filed  7-28-88;  6.45  am) 

BttXING  COOC  3410-0»4I 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  316  and  350 

(Docket  No.  85-014F] 

Elimination  of  Sealing  Requirement  for 
Rendered  Edible  Animal  Fat 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Final  rule. 

summary:  This  rule  amends  the  Federal 
meat  inspection  regulations  to  allow 
inspected  and  passed  product, 
particularly  rendered  edible  animal  fat. 
transported  in  properly  labeled  tank 
cars  or  tank  trucks,  to  move  in 
commerce  without  an  official  seal. 
Formerly,  establishments  which 
processed  and  then  transported  such 
product  to  another  establishment  were 
required  to  have  the  means  of 
conveyance  sealed  with  an  official  seal 
by  a  Program  employee.  Establishments 
which  received  the  officially  sealed 
conveyance  containing  such  product 
were  required  to  have  the  seal  broken 
by  a  Program  employee.  This  rule 
removes  an  official  sealing  requirement 
that  no  longer  appears  to  be  necessary. 
The  rule  also  deletes  the  requirement 
that  a  Program  employee  insert  the 
"date  of  loading"  on  the  label  affixed  to 
the  tank  car  or  tank  truck  and  permits 
an  establishment  employee  to  insert  the 
"date  of  loading." 

EFFECTIVE  DATE:  August  29. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  F.  Dennis,  Director.  Processed 
Products  Inspection  Division.  Technical 
Services.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  (202)  447-3840. 
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SUPPLEMENTARY  IMFORMATION: 
Executive  Order  12291 

The  Administrator  has  determined 
that  this  rule  is  not  a  "major  rule"  under 
Executive  Order  12291.  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase  in 
costs  or  prices  to  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  allows  rendered  edible 
animal  fat,  shipped  in  tank  cars  or  tank 
trucks,  to  be  transported  in  commerce 
without  an  ofHcial  seal  provided  the 
tank  car  or  tank  truck  bears  a  label 
containing  appropriate  information 
about  the  product.  This  change  could 
affect  in  a  positive  manner  about  250 
meat  establishments  as  it  removes  an 
unnecessary  official  sealing 
requirement. 

Effect  on  Small  Entities 

The  Administrator.  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act,  Pub.  L. 
96-354  (5  U.S.C.  601). 

At  present,  there  are  approximately 
250  establishments  involved  in  either 
shipping  or  receiving  rendered  edible 
animal  fats.  These  establishments  range 
from  small  to  very  large  operations. 
These  establishments  are  presently 
prohibited  from  shipping  product  unless 
it  is  sealed  by  a  Program  employee. 
Those  receiving  such  product  must  have 
the  seal  broken  by  a  Program  employee. 

This  rule  allows  establishments  to 
ship  and  receive  products  without 
having  to  wait  for  an  inspector  to  seal 
the  tank  car  or  tank  truck  or  break  the 
seal.  This  is  particularly  beneficial  for 
all  establishments  that  may  have  to  hold 
the  tank  car  or  tank  truck  and  pay 
demurrage  until  the  inspector  is 
available  to  seal  the  tank  car  or  tank 
truck  and/or  to  break  the  seal. 
[Demurrage  is  the  detention  of  tank 
car(s)  or  tank  truck(s),  by  the  shipper  or 
receiver  mainly  for  loading  and 
unloading,  beyond  the  time  agreed  upon, 
and  an  extra  fee  is  charged  by  the 
carrier  for  such  detention.) 

Background 

On  December  1, 1987,  FSIS  published 


a  proposed  rule  (52  FR  45639)  to  amend 
the  Federal  meat  inspection  regulations 
to  allow  inspected  and  passed  product, 
particularly  rendered  edible  animal  fat, 
transported  in  properly  labeled  tank 
cars  or  tank  trucks,  to  move  in 
commerce  without  an  official  seal.  FSIS 
also  proposed  to  delete  the  requirement 
that  a  Program  employee  insert  the 
"date  of  loading"  on  the  label  affixed  to 
the  tank  car  or  tank  truck. 

Tank  cars  or  tank  trucks  carrying 
inspected  and  passed  product  (which 
appears  to  involve  only  rendered  edible 
animal  fats)  are  required  to  bear  a  label 
in  accordance  with  §  316.14  of  the 
Federal  meat  inspection  regulations  (9 
CFR  316.14).  The  label  must  contain  the 
name  of  the  product,  the  official 
inspection  legend,  and  the  words  "date 
of  loading"  followed  by  a  space  in 
which  the  inspector  shall  insert  the  da4e. 

Formerly,  rendered  edible  animal  fat 
was  shipped  by  tank  car  or  tank  truck, 
under  official  seal,  to  other  federally 
inspected  establishments  for  further 
processing.  Before  a  refining 
establishment  could  unload  the 
rendered  edible  animal  fat,  §  325.16  of 
the  Federal  meat  inspection  regulations 
(9  CFR  325.16)  requires  that  the  official 
seal  be  broken  by  a  Program  employee. 
When  a  sealed  tank  car  or  tank  truck 
was  not  present,  the  establishment  had 
to  wait  until  a  Program  employee 
arrived  at  the  establishment  to  break  the 
seal.  This  prevented  the  inspector  from 
completing  inspection  of  the  other 
establishments  on  his/her  patrol 
assignment  and  did  not  effectively 
utilize  inspection  resources. 

Formerly,  the  rationale  for  sealing  a 
tank  car  or  tank  truck  was  to  ensure  that 
"inspected  and  passed"  product  did  not 
become  adulterated  with  inedible 
animal  fat  or  other  substances.  The 
sealing  requirement  was  reinstated  in 
1965  after  the  Department  discovered 
that  rendered  edible  animal  fat  was 
mixed  with  water  and  represented  as 
pure  edible  animal  fat.  However,  the 
majority  of  products  regulated  by  FSIS 
are  permitted  to  be  transported  under 
the  official  inspection  legend  with 
proper  labeling  and  do  not  require 
official  sealing.  Products  bearing  proper 
labeling  and  the  mark  of  inspection  have 
an  equal  chance  of  becoming 
adulterated  as  does  rendered  edible 
animal  fat.  Since  1965,  FSIS  has  not 
experienced  problems  with  any 
particular  product  transported  in  tank 
cars  or  tank  trucks.  Also,  since  that 
time,  approximately  88  billion  pounds  of 
rendered  edible  animal  fat  have  been 
produced  and  shipped  domestically. 

This  action  amends  the  Federal  meat 
inspection  regulations  by  eliminating  the 


official  sealing  provision  in  §  316.14(b) 
(9  CFR  316.14(b))  for  product  moved  in 
tank  cars  or  tank  trucks.  Such  product  is 
permitted  to  move  in  commerce 
provided  the  tank  car  or  tank  truck 
bears  a  label  in  accordance  with 
§  316.14  of  the  Federal  meat  inspection 
regulations  (9  CFR  316.14). 

In  addition,  this  action  deletes  the 
requirement  under  §  316.14  that  the 
"date  of  loading,"  a  required  feature  of 
the  label,  be  inserted  by  an  inspector. 
This  change  permits  the  "date  of 
loading"  to  be  inserted  by  an 
establishment  employee.  FSIS  has 
determined  that  requiring  a  Program 
employee  to  insert  the  date  is  not 
conducive  to  effective  utilization  of 
inspection  resources  and  has  no  effect 
on  the  wholesomeness  of  the  product. 

This  rule  also  amends  Part  350  of  the 
voluntary  inspection  and  certification 
regulations  (9  CFR  Part  350), 
promulgated  under  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1622),  by 
deleting  the  requirement  that  tank  cars 
and  tank  trucks  be  equipped  for  sealing 
and  be  sealed  by  a  Program  employee 
before  FSIS  will  furnish  the 
identification  service  provided  under 
§  350.3  (9  CFR  350.3). 

Summary  of  Comments 

FSIS  received  8  comments  in  response 
to  the  proposed  rule  (52  FR  45639). 
Seven  commenters  expressed  support 
for  the  proposal  and  recommended  that 
FSIS  implement  the  regulatory  change  in 
a  final  rule;  one  commenter  opposed  the 
proposed  rule. 

The  opposing  commenter  believes  that 
the  current  sealing  requirement  served 
to  control  some  deceptive  industry 
practices,  but  does  not  believe  it 
eliminated  the  problem  of  converting 
inedible  animal  fats  to  edible  animal 
fats  or  mixing  edible  animal  fats  with 
inedible  animal  fats  or  other  substances. 
The  commenter  also  believes  that  one 
cannot  readily  distinguish  inedible 
animal  fats  from  edible  animal  fats  by 
color  and/or  odor,  thus  contributing  to 
the  potential  for  illegal  diversion. 

Other  than  an  isolated  incident  in 
1965  when  an  establishment 
misrepresented  rendered  edible  animal 
fat  mixed  with  water  as  pure  rendered 
edible  animal  fat,  no  instances 
concerning  the  illegal  diversion  of 
inedible  animal  fats  to  edible  animal 
fats  or  mixing  with  other  substances 
have  been  documented.  Current  Agenc> 
requirements,  such  as  the  denaturing  of 
inedible  rendered  animal  fats  (9  CFR 
325.11)  to  give  the  rendered  fat  so 
distinctive  a  color,  odor,  or  taste  that  it 
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cannot  be  confosed  with  rendered 
edible  animal  £at  (9  CFR  32S.l^  and 
when  denatuitqg  is  not  aa^ileyed. 
requiring  rendereia,  deolan,  broken,  or 
others  engaged  in  the  traaaportatkHi  of 
inedible  rendered  aumal  fat  to  obtain  a 
numbered  permit  from  the  FSIS  Regional 
Director  to  engage  ia  bajring.  seUing, 
transporting  and  other  related  activities 
(9  CFR  325.11);  and  similar  restrictions 
are  considered  to  be  adequate  to 
prevent  the  diversion  or 
misrepresentation  of  rendered  inedible 
animal  fat. 

The  commenter  further  suggests  that  if 
the  Agency  eliminates  the  exemption  of 
"technical  animal  fat  not  intended  for 
human  food"  from  denaturing 
requirements  and  develops  an 
enforceable  denaturing  standard  for  aH 
inedible  fats,  the  sealing  requirement 
could  be  changed.  As  nentioned  earlier, 
the  safeguards  to  iN«chide  adalteration 
during  transportation  (9  CFR  325.11) 
such  as  denaturing,  use  of  numbered 
transportation  permits,  and  similar 
restrictions  fiill  serve  the  Agency's 
needs. 

Agency  information  indicates  tfiat 
FSIS  has  not  experienced  any  problems 
with  the  rendering  industry  concerning 
rendered  edible  fat,  other  than  the 
isolated  incident  mentioned  earlier  FSIS 
believes  that  the  industry  is  operating 
within  the  provisions  of  the  applicable 
regulations. 

As  discussed  earlier,  the  majority  of 
products  regulated  by  FSIS  are 
permitted  to  be  transported  under  the 
official  inspection  legend  with  proper 
labeling  and  do  not  require  official 
sealing.  Products  bearing  proper  labeling 
and  the  mark  of  inspection  have  an 
equal  chance  of  becoming  adulterated 
as  does  rendered  edible  animal  fat.  FSIS 
believes  that  the  reinstatement  of  the 
sealing  requirement  in  1965  has  served 
its  purpose  and  that  the  official  sealing/ 
seal  breaking  requirements  no  longer 
are  necessary.  This  flexibility  allows 
FSIS  to  utilize  its  inspection  resources 
more  effectively  and  lessens  the 
fmancial  burden  and  inconvenience  to 
the  industry  without  con^iromising  the 
effectiveness  of  the  regulations. 

List  of  Subjects 

9  CFR  Part  316 

Meat  inspection.  Sealing,  Edible 
products,  Animal  fat 

9  CFR  Part  350 

Meat  inspection.  Certification  service. 

Final  Ride 

For  the  reasons  stated  in  the 
preamble,  Parts  316  and  3S0  of  the 
Federal  meat  inspection  regulations  are 
amended  as  follows: 


PART  aift—MARKlNQ  PRODUCTS 
AND  THEIR  CONTAINERS 

1.  The  authority  citation  for  Part  316 
continues  to  read  as  foflows: 

Authority:  34  Stat  1264. 79  Stat  SOS.  as 
amended.  81  SUt  SB4. 84  SUt  91. 438:  n 
U.S.C  71  et  aeq^  801  et  aeq..  33  US.C  1254 

2.  Section  316.14  is  revised  to  read  as 
follows: 

§  316.14 
truGfcaaaadbi 


Each  tank  car  and  each  tank  truck 
carrying  inspected  and  passed  product 
from  an  official  estatilishment  shall  t>ear 
a  label  containing  the  name  of  the 
product  in  accordance  with  5  317.2  of 
this  subchapter,  the  official  inspection 
legend  containing  the  number  of  the 
official  establishment  and  the  words 
"date  of  loading."  followed  by  a  suitable 
space  in  which  the  date  the  tank  car  or 
tank  truck  is  loaded  shall  be  inserted. 
The  label  shall  be  located  conspicuously 
and  shall  be  printed  on  material  of  such 
character  and  so  affixed  as  to  preclude 
detachment  or  effacement  upon 
exposure  to  the  weather.  Before  the  car 
or  truck  is  removed  from  the  place 
where  it  is  unloaded,  the  carrier  shall 
remove  or  obliterate  such  label. 

PART  35(>-SPECIAL  SERVICES 
RELATING  TO  MEAT  AND  OTHER 
PRODUCTS 

3.  The  authority  citation  for  Part  350 
continues  to  read  as  follows: 

Authority:  41  Stat.  241. 7  U.S.C.  394: 60  Stat 
1067.  as  amended.  7  U.S.C.  1622;  60  Stat.  1090. 
as  amended,  7  U.S.C.  1624;  34  Stat  1264.  as 
amended.  21  U.S.C.  621:  82  Stat.  334:  21  U.S.C. 
695;  7  CFR  2.15(a),  2.92. 

4.  Paragraph  (a)(4)  of  §  350.3  is  revised 
to  read  as  follows: 

§350.3    Types  and  avaNabWty  of  sarvica. 

(a)  *  *  * 

(4)  The  service  will  be  available  for 
products  moved  in  tank  cars  and  tank 
trucks  from  an  official  establishment  or 
from  a  location  operating  under  this 
service  only  if  such  tank  cars  or  tank 
trucks  bear  a  label  before  leaving  such 
official  establishment  or  such  other 
location,  in  accordance  with  9  CFR 
§S  316.14  and  317.2. 


Done  St  Washington,  DC.  on  July  18. 1988. 
Lastor  M.  Crawfoid. 

Adminiatmtor.  Food  Safety  and  Inspection 
Service. 
[FR  Doc.  66-17090  Filed  7-28-88;  8:45  am] 

BILUNO  COOC  3410-OM-M 


9CFRPart8  317andM1 

(Doekat  No.  8»-029F| 

Random  Waight  Packaging  of  Maat 
and  Poultry  Producta 

AOCMCv:  Food  Safety  and  Inspection 

Service.  USDA. 

acnwc  Final  rule 

SuaiMAllv:  This  rule  amends  i  317.2(hK5| 
of  the  Federal  meat  mspection 
regulations  and  8  381.121(c)(5)  of  the 
Federal  poultry  products  inspection 
regulations.  Currently,  the  net  weight 
statements  on  random  weight  packages 
of  meat  and  poultry  products  may  be 
stated  in  pounds  and  decimal  fractions 
of  the  pound,  with  the  decimal  fraction 
of  the  pound  not  to  exceed  two  decimal 
places.  The  final  rule  allows  these 
statements  on  random  weight  packages 
to  be  expressed  to  three  or  more  decimal 
places.  This  regulation  will  facilitate  the 
use  of  modem  weighing  equipment  and 
permit  the  statement  of  net  weight  on 
packages  to  be  expressed  in  accordance 
with  the  weighing  equipment's 
capabilities. 
EFFECnVE  date:  August  29  1988. 

FOII  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  Dennis,  Director.  Processed 
Products  Inspection  Division.  Technical 
Services.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  AJgriculture 
Washington,  DC  20250.  (202)  447-3840 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

The  Administrator  has  determined 
that  this  rule  is  not  a  "major  rule"  under 
Executive  Order  12291.  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase  in 
costs  or  prices  to  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule,  while  allowing  for  some 
recapture  of  lost  profit  to  businesses 
that  use  more  accurate  equipment  will 
not  result  in  recapture  in  an  amount 
exceeding  $100  million.  FSIS  may  incur 
some  incidental  costs  in  training,  staff 
time,  and  development  of  verification 
procedures  to  enforce  the  regulations. 

EffecU  on  Small  Entities 

Under  the  circumstances  mentioned 
above,  the  Administrator,  Food  Safety 
and  Inspection  Service,  has  determined 
that  this  action  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-354  (5  U.S.C.  601). 

The  final  rule  treats  all  businesses 
alike.  Businesses  are  not  required  to 
label  to  three  or  more  decimal  places 
and  may  choose  not  to  use  the  weighing 
equipment  described  in  this  rule.  Market 
pricing  of  meat  and  poultry  products 
tends  to  minimize  the  economic  impact 
resulting  from  the  use  of  different 
weighing  equipment. 

Background 

The  National  Conference  on  Weights 
and  Measures  (NCWM)  has  requested 
that  both  FDA  and  FSIS  allow 
declarations  in  pounds  on  random 
weight  packages  to  be  stated  in  terms  of 
three  decimal  places.  FDA  has 
responded  to  the  request  by  informing 
NCWM  that  it  cannot  change  its 
regulations  without  an  enabling 
amendment  to  the  Fair  Packaging  and 
Labeling  Act,  15  U.S.C.  1451  et  seq., 
(FPLA).  Products  under  FSIS  jurisdiction 
are  specifically  exempted  from  those 
limitations  under  the  FPLA,  and  FSIS 
responded  to  the  NCWM's  request  by 
publishing  a  proposed  rule  on  July  1, 
1987  (52  FR  24475). 

The  proposed  rule  marked  a  departure 
from  past  practice,  when  USDA  and 
FDA  promulgated  similar  regulations 
concerning  statements  of  net  weight  on 
random  weight  packages.  However, 
since  consumer  products  regulated  by 
FDA  are  subject  to  the  FPLA,  net  weight 
requirements  on  random  weight 
packages  of  FDA-regulated  products 
may  not  be  carried  out  to  more  than  two 
decimal  places,  15  U.S.C.  1453 
(a)(3)(A)(ii).  Meat,  meat  products, 
poultry,  and  poultry  products  are 
specifically  exempt  from  this  provision 
of  the  FPLA,  15  U.S.C.  1459  {a)(l). 

In  a  letter  to  FSIS  dated  July  5, 1985. 
Ezio  F.  Delfino,  Chairman  of  NCWM 
stated,  "It  is  the  opinion  of  the  NCWM 
that  three  decimal  places  will  permit 
better  inventory  control  for  the  scale 
user  and  better  resolution  of  tare  and 
less  money  value  error  for  the  consumer. 
For  products  with  extremely  high  per 
pound  prices,  the  precision  is 
warranted." 

These  considerations  were  taken  into 
account  when  the  shift  was  made  from 
analog  (fractional  pounds  and  ounces) 
to  digital  scales  and  measuring  in 
hundredths  of  a  pound.  These 
justifications  are  still  true  in  theory,  and 
the  final  rule  will  not  have  as  critical  an 
impact  on  the  marketplace  as  previous 
refinements. 

In  instances  where  state-of-the- 
science  measuring  equipment  enables 
accurate  net  weight  labeling  to 


thousandths  of  pound,  producers  could 
gain  some  advantage  because  of  better 
inventory  control  and  because  the 
amount  of  "giveaway"  would  be 
reduced.  Giveaway  occurs  when  the 
weight  is  rounded  off.  For  example, 
rounding  1.099  pounds  down  to  1.09 
pounds  results  in  the  producer/ seller  to 
lose  nine  thousandths  of  a  pound  of 
inventory  in  giveaway.  Reading  1.0999 
pounds  down  to  1.099  pounds  results  in 
a  loss  of  only  nine  ten  thousandths  of  a 
pound,  or  one  tenth  of  the  amount. 
These  are  very  small  amounts,  and  even 
in  a  very  large  scale  operation,  would 
probably  not  add  up  to  a  large  amount 
of  money.  In  any  event,  pricing  generally 
accommodates  the  potential  loss  due  to 
rounding  down.  The  final  rule  allows 
large  producers  to  recover  some  profits 
otherwise  lost  to  a  larger  scale 
giveaway  while  costing  Httle  to 
individual  consumers  because  of  smaller 
amounts  usually  purchased. 

Equipment  intended  to  be  used  for 
weighing  to  more  than  two  decimal 
places  will  first  be  reviewed  by  FSIS, 
which  will  determine  the  acceptability 
of  the  equipment  and  any  necessary  use 
conditions  of  a  weighing  device 
depending  upon  its  intended  use  in  a 
meat  or  poultry  plant,  e.g.,  on-line  cured 
pork  products  or  on-line  poultry 
weighing  (See  9  CFR  308.5  and  381.53). 
FSIS  evaluations  of  these  types  of 
equipment  have  generally  focused  on 
sanitation  issues,  namely,  cleaning,  and 
other  similar  factors  to  a  greater  extent 
than  evaluations  of  precision  and 
accuracy.  Precision  and  accuracy  have 
usually  been  evaluated  at  the  point  of 
inspection.  These  certifications  of 
weights  and  measures  have  generally 
been  conducted  by  State  and  local 
officials. 

Summary  of  Comments 

FSIS  received  two  comments  in 
response  to  the  proposed  rule.  Both 
commenters,  the  American  Association 
of  Meat  Processors  (AAMP),  and  the 
National  Food  Processors  Association 
(NFPA),  expressed  unqualified  support 
for  the  proposal  and  recommended  that 
FSIS  implement  the  regulatory  change  in 
a  final  rule. 

Final  Rule 

For  the  reasons  stated  in  the 
preamble,  FSIS  is  amending  §  317.2(h)(5) 
of  the  Federal  meat  inspection 
regulations  and  §  381.121(c)(5)  of  the 
Federal  poultry  products  inspection 
regulations  by  eliminating  the 
requirement  that  net  weights  on  random 
weight  packages  be  stated  in  terms  of 
pounds  and/or  decimal  fractions  of  the 
pound  carried  out  to  not  more  than  two 
decimal  places.  This  will  permit 


statements  of  net  weight  on  these 
packages  to  be  declared  in  terms  of 
three  or  more  decimal  places. 

List  of  Subjects 

9  CFR  Part  317 

Labeling,  Marking  devices. 
Containers. 

9  CFR  Part  381 

Mandatory  poultry  products 
inspection.  Labeling,  Containers. 

PART  317— {AMENDED] 

1.  The  authority  citation  for  Part  317  is 
revised  to  read  as  follows: 

Authority:  34  Stat.  1260,  79  Stat.  903.  as 
amended.  81  Stat.  584.  84  Stat.  91.  438:  21 
U.S.C.  71  et  seq..  601  et  seq. 

§317.2    (Amended] 

2.  Section  317.2(h)(5)  (9  CFR 
317.2(h)(5))  is  amended  by  deleting  the 
words  "carried  out  to  not  more  than  two 
decimal  places." 

PART  381— [AMENDED] 

3.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat.  441,  82  Stat.  791.  as 
amended,  21  U.S.C.  451  et  seq.:  76  Stat.  663  (7 
U.S.C.  450  et  seq.) 

§381.121    [Amended] 

4.  Section  381.121(c)(5)  (9  CFR 
381.121(c)(5))  is  amended  by  deleting  the 
words  "carried  out  to  not  more  than  two 
decimal  places." 

Done  at  Washington.  DC  on  July  15. 1988. 
Lester  M.  Crawford, 

Administrator.  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  88-17091  Filed  7-28-88:  8:45  am] 
mUJNG  CODE  3410-OM-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

[Docket  No.  87F-0338] 

Indirect  Food  Additives;  Paper  and 
Papertioard  Components 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  zeolite  Na-A  as  a 
pigment  extender  in  the  manufacture  of 
paper  and  paperboard  for  use  in  contact 
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with  food.  This  action  responds  to  a 

petition  filed  by  die  PQ  Corp. 

DATES:  Elective  )aly  29, 1986;  objections 

and  requests  for  hearing  August  29, 1968. 

ADDRESS:  Written  objections  to  the 

Dockets  Management  Branch  (HFA- 

305),  Food  and  Drag  Administration.  Rm. 

4-62,  5600  Fishers  Lane,  RockviUe,  MO 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gillian  Robert-Baldo,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-335), 

Food  and  Drug  Administration.  200  C  St. 

SW.,  Washington.  DC  20204,  202-472- 

5690. 

SUPPLEMENTARY  INFORMATKM:  In  a 

notice  published  in  the  Federal  Register 
of  November  6, 1987  (52  FR  42728).  FDA 
announced  that  a  petition  [FAP  7B4030) 
had  been  filed  by  the  PQ  Corp..  PO.  Box 
258,  Lafayette  Hill,  PA  19444,  proposing 
that  §  176.170  Components  of  paper  and 
paperboardin  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be  amended 
to  provide  for  the  safe  use  of  zeolite  A  in 
the  manufacture  of  paper  and 
paperboard  for  use  in  contact  with  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  review,  the  agency  finds 
that  a  more  appropriate  and  accurate 
name  for  the  food  additive  is  zeolite  Na- 
A,  CAS  Reg.  No.  68989-22-0.  The  agency 
concludes  that  the  food  additive  is  safe 
and  effective  for  the  requested  use,  and 
that  the  food  additive  regulations  in 
§  176.170(a)(5)  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  docimients 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  fmal 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 


Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  29, 1986  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objectioa.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  doc\mients 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  Part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
Part  176  continues  to  read  as  follows: 

Authority:  Sees.  2OT(s).  409.  72  Stat.  1784- 
1786  as  amended  (21  U.S.C.  321(8).  348):  21 
CFR  5.10  and  5.61. 

2.  Section  176.170  is  amended  by 
revising  the  table  in  paragraph  (a)(5)  to 
alphabetically  add  a  new  entry  in  the 
list  of  substances  to  read  as  follows: 


§  176.170  Componants  of 
paparlKMrd  in  contact  with 
fatty  foods. 


Ualol 
substances 


Limitations 


ZeolitaNa-A 
(CAS  Reg. 
No. 

68989-22- 
0). 


For  UM  as  a  pigment  extender  at 
levels  not  to  exceed  5.4  percent 
l>y  weiglit  of  ttie  finished  paper 
and  paperboard. 


(a)* 
(5)* 


Dated:  July  21. 1988. 
Fted  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-17147  Filed  7-28-88:  8:45  am] 
BtUINO  COOC  4iaO-01-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretaiy 
32  CFR  Part  173 

Contractor  Business  Integrity  and 
Ethics 

AGENCY:  Office  of  the  Under  Secretary 
of  Defense  (Acquisition),  Department  of 
Defense  (DoD). 
ACTION:  Interim  rule. 

summary:  The  Under  Secretary  of 
Defense  (Acquisition)  issued  a  directive- 
type  memorandum  on  July  15, 1988.  to 
implement  acquisition  procedures 
pertaining  to  Contractor  Business 
Integrity  and  Ethics.  The  memorandum 
establishes  procedures  for  use  with 
specific  contractors  to  protect  the  DoD's 
interests  in  acquisitions  that  will  exceed 
$100,000.  Further,  the  memorandum 
includes  a  listing  of  contractors,  entitled, 
"List  of  Contractors  From  Whom 
Certification  is  Required"  that  specifies 
the  contractors  to  whom  the  DoD 
procedures  apply. 

DATES:  Effective  July  15, 1988. 

Comments  must  be  received  by  August 

29, 1988. 

ADDRESS:  Office  of  the  Deputy  Assistant 

Secretary  of  Defense  (Procurement), 

Room  3C83a  Pentagon,  Washington,  DC 

20301-5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alfred  Volkman,  Director,  Contract 
Policy  Administration,  DASD(P)/CPA. 
(202)  697-0695. 

Detenoination  to  Issue  an  Interim  Rule 

A  determination  has  been  made  by 
the  Under  Secretary  of  Defense  for 
Acquisition  that  urgent  and  compelling 
circumstances  regarding  Contractor 
Business  Integrity  and  Ethics  make 
compliance  with  requirements  of 
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subsections  22  (a)  and  (b)  of  the  Office 
of  Federal  Procurement  Policy  Act 
impracticable  and  the  requirements  are 
therefore  waived. 

SUPPLEMENT ARY  INFORMATION:  It  has 
been  determined  by  the  Under  Secretary 
of  Defense  (Acquisition]  that  procedures 
are  desirable  to  protect  DoO's  interests 
in  contracts  in  excess  of  $100,000  with 
specific  contractors. 

List  of  Subjects  io  32  CFR  Part  173 

Armed  Forces;  Government 
procurement. 

Accordingly.  Title  32.  Chapter  1. 
Subchapter  E.  is  amended  by  adding 
Part  173  as  follows: 

PART  173— CONTRACTOR  BUSINESS 
INTEGRITY  AND  ETHICS 

Sec. 

173.1  Scope. 

173.2  Certificate  of  contractor  business 
integrity  and  ethics. 

173.3  Profit  recapture  for  illegal  or  improper 
activity. 

Appendix — List  of  Contractors  From  Whom 
Certification  is  Required 
Authority:  10  U.S.C.  2202. 

§173.1    Scope. 

(a)  A  "Certificate  of  Contractor 
Business  Integrity  and  Ethics"  shall  be 
required  from  offerors  specified  on  the 
"last  of  Contractors  From  Whom 
Certification  is  Required"  prior  to  the 
award  of  a  contract  that  will  exceed 
$100,000.  Contracting  officers  shall  not 
consent  to  subcontracts  if  the  proposed 
subcontractor  is  on  the  "List  of 
Contractors  From  Whom  Certification  is 
Required",  unless  the  subcontractor  has 
executed  the  certificate.  If  the  offeror 
cannot  certify  as  provided  in  paragraph 
(a)(1)  of  (a)(2]  in  the  certificatie  and  in 
lieu,  thereof,  provides  the  separate 
certifications  described  in  paragraph  (b) 
or  (c),  award  to  such  offeror  shall  not  be 
made  until  all  circumstances  have  been 
reviewed  and  the  Service  Acquisition 
Executive  determines  that  award  to  the 
offeror  would  be  appropriate  under  the 
circumstances. 

(b)  The  contract  clause  "Profit 
Recapture  for  Illegal  or  Improper 
Activity"  will  be  included  in  all 
contracts  that  exceed  $100,000  issued 
hereafter  with  contractors  on  the  "List 
of  Contractors  From  Whom  Certification 
is  Required". 

§  173.2    Certificate  of  contractor  business 
Integrity  and  ettilce. 

(a)  The  offeror  certifies,  to  the  best  of 
its  knowledge  and  belief,  that 

(1)  It  has  not— 

(i)  Employed,  contracted  with,  or 
otherwise  retained,  directly  or 


indirectly,  at  any  subcontract  tier,  any 
individual  or  company  to  obtain,  or 
(ii)  Otherwise  obtained  from  the 
Government,  directly  or  indirectly,  any 
source  selection  information  concerning 
this  acquisition,  except  for  information 
that  was  officially  made  available  by 
the  contracting  officer,  or  information 
that  was  generally  available  to  the 
publia  For  purposes  of  this  certification, 
source  selection  information  is  oral  or 
written  information  pertaining  |p  the 
following: 

(A)  Acquisition  plans. 

(B)  Source  selection  plans. 

(C)  Technical  evaluation  plans. 

(D)  Source  selection  evaluation 
information  (evaluations,  audit  reports, 
financial  reports,  recommendations, 
rankings,  competitive  range 
determinations,  technical  reports,  cost 
and  pricing  information,  competitors' 
proposals). 

(E)  Internal  government  program 
estimates;  and 

(2)(i)  The  prices  in  this  offer  have 
been  arrived  at  independently,  without, 
for  the  purpose  of  restricting 
competition,  any  consultation, 
communication,  or  agreement  with  any 
other  offeror  or  competitor  relating  to 

(A)  Those  prices, 

(B)  The  intention  to  submit  an  offer,  or 

(C)  The  methods  or  factors  used  to 
calculate  the  prices  offered; 

(ii)  The  prices  in  this  offer  have  not 
been  knowingly  disclosed  by  the  offeror, 
directly  or  indirectly,  to  any  other 
offeror  or  competitor  before  bid  opening 
(in  the  case  of  sealed  bid  solicitation)  or 
contract  award  (in  the  case  of  a 
negotiated  solicitation)  unless  otherwise 
required  by  law;  and 

(iii)  No  attempt  has  been  made  by  the 
offeror  to  induce  any  other  concern  to 
submit  or  not  to  submit  an  offer  for  the 
purpose  of  restricting  competition. 

(3)  In  making  the  certifications 
required  by  paragraph  (a)(1)  of  this 
section,  the  offeror  shall  describe  the 
steps  it  took  to  determine  that  it  had  not 
retained  any  individual  or  company  to 
obtain,  or  otherwise  obtained,  any 
source  selection  information.  In  making 
the  certification  required  by  paragraph 
(a)(2)  of  this  section,  the  offeror  shall 
describe  the  steps  it  took  to  determine 
that  the  prices  in  this  offer  have  been 
arrived  at  independently,  that  the  prices 
were  not  disclosed  to  any  other  offeror 
or  competitor,  and  that  no  attempt  was 
made  to  restrict  competition. 

(b)  If  the  offeror  cannot  certify  to 
paragraph  (a)(1)  of  this  section,  the 
offeror  must  furnish  separately  a 
certified  written  statement  setting  forth 
in  detail,  the  identities  of  the  individuals 
employed  or  otherwise  retained,  the 
purposes  for  which  they  were  retained, 


the  corporate  personnel  with  whom  they 
worked,  a  summary  of  the  work  product 
or  services  that  were  provided,  as 
accounting  of  all  billings  presented  and/ 
or  paid,  a  description  of  what  source 
selection  information  Mtas  obtained,  and 
how,  when,  and  from  whom  the  source 
selection  information  was  obtained. 

(c)  If  the  offeror  carmot  certify  to 
paragraph  (a)(2)  of  this  section,  the 
offeror  must  furnish  separately  a 
certified  written  statement  setting  forth 
in  detail,  the  terms  or  substance  of  any 
agreement,  disclosure,  or  attempt  to 
restrict  competition,  the  identities  of  the 
other  offerors  or  competitors  involved, 
and  the  names  and  titles  of  any  involved 
corporate  personnel. 

(d)  These  certificates  and 
accompanying  statements  required, 
must  be  executed  by  the  offeror's 
corporate  president  or  his  designee  at  no 
more  than  one  level  below  the 
president's  level. 

§  173.3    Profit  recapture  for  HIegal  or 
improper  activity. 

(a)  The  Government,  at  its  election, 
may  reduce  the  contract  price  by  the 
amount  of  any  anticipated  profit 
determined  as  set  forth  in  paragraph  (b) 
of  this  section,  or  10  percent  of  the 
contract  price,  whichever  is  greater;  if 

(1)  A  person  or  business  entity  is 
convicted  for  violating  18  U.S.C.  201-224 
(bribery,  graft,  and  conflicts  of  interest), 
18  U.S.C.  371  (conspiracy),  18  U5.C.  641 
(theft  of  public  money,  property  or 
records).  18  U.S.C.  1001  (false 
statements),  18  U.S.C.  1341  (ft-aud),  18 
U.S.C.  1343  (fraud  by  wire)  for  any  act  in 
connection  with  or  related  to  the 
obtaining  of  this  contract:  or 

(2)  The  Secretary  of  Defense,  or  his 
designee,  determines  that  any  officer, 
employee,  or  agent  of  the  contractor  or 
any  person  or  business  entity  operating 
on  behalf  of  the  contractor  obtained 
from  the  Government,  directly  or 
indirectly,  any  source  selection 
information  concerning  this  contract 
prior  to  its  award,  except  for 
information  that  was  officially  made 
available  by  the  contracting  officer,  or 
information  that  was  generally  available 
to  the  public.  For  purposes  of  this 
clause,  source  selection  information  is 
oral  or  written  information  pertaining  to 
the  following: 

(i)  Acquisition  plans. 

(ii)  Source  selection  plans. 

(iii)  Technical  evaluation  plans. 

(iv)  Source  selection  evaluation 
information  (evaluation,  audit  reports, 
financial  reports,  recommendations, 
rankings,  competitive  range 
determinations,  technical  reports,  cost 
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and  pricing  information,  competitors' 
proposals). 

(v]  Internal  government  program 
estimates;  or 

(3)  The  Secretary  of  Defense,  or  his 
designee,  determines  that: 

(i)  The  prices  in  this  contract  were  not 
arrived  at  independently  because,  for 
the  purpose  of  restricting  competition, 
the  contractor  consulted,  communicated, 
or  agreed  with  any  other  offeror  or 
competitor  relating  to 

(A)  Those  prices, 

(B)  The  intention  to  submit  an  offer,  or 

(C)  The  methods  or  factors  used  to 
calculate  the  prices  offered; 

(ii)  The  prices  in  this  contract  were 
knowingly  disclosed  by  the  contractor, 
directly  or  indirectly,  to  any  other 
offeror  or  competitor  before  bid  opening 
(in  the  case  of  a  sealed  bid  solicitation] 
or  contract  award  (in  the  case  of 
negotiated  solicitation]  unless  otherwise 
required  by  law;  or 

(iii]  An  attempt  was  made  by  the 
contractor  to  induce  any  other  concern 
to  submit  or  not  to  submit  an  offer  for 
the  purpose  of  restricting  competition. 
Prior  to  making  a  determination,  the 
Secretary  or  his  designee  shall  provide 
to  the  contractor  a  statement  of  the 
action  being  considered  and  the  basis 
therefor.  The  contractor  shall  have  30 
calendar  days  after  receipt  to  submit 
any  information  that  the  contractor 
wants  the  Secretary  to  consider. 

(b]  The  amount  of  anticipated  profits 
referred  to  in  paragraph  (a]  of  this 
section,  shall  be  determined  by  the 
contracting  officer  from  records  or 
documents  in  existence  prior  to  the  date 
of  the  award  of  the  contract. 

(c]  The  rights  and  remedies  of  the 
government  provided  in  this  clause  shall 
not  be  exclusive  and  are  in  addition  to 
any  other  rights  and  remedies  provided 
by  law  or  under  this  contract. 

Note:  Instructions  for  incentive  contracts, 
paragraph  (a)  of  this  section,  should  be 
modified  to  eliminate  target  profit  and  reduce 
the  ceiling  price  by  an  equal  amount. 

For  cost  type  contracts,  paragraph  (a)  of 
this  section,  should  be  modified  to  eliminate 
fee  paid  or  to  be  paid. 

Appendix — List  of  Contractors  From 
Whom  Certification  Is  Required 

Armtec,  Incorporated,  410  Highway  19  South. 

Palatka.  FL  32077 
Cubic  Corporation,  9333  Balboa  Avenue.  San 

Diego.  CA  92123:  All  divisions  and 

subsidiaries. 
Emhart  Corporation,  426  Colt  Highway, 

Hartford.  CT  06101:  All  divisions  and 

subsidiaries. 
Executive  Resource  Associates.  2011  Crystal 

Drive,  Suite  813,  Arlington,  VA  22202 
Hazeltine  Corporation,  500  Commack  Road, 

Commack,  NY  11725:  All  divisions  and 

subsidiaries. 


Kane  Paper  Corporation,  2365  Milbum 

Avenue,  Baldwin,  NY  11510 
Litton  Data  Systems,  Incorporated,  8000 

Woodley  Avenue,  Van  Nuys,  CA  91408 
Loral  Aircraft  Braking  Systems,  1210 

Massillon  Road,  Akron,  OH  44315 
Loral  Defense  Systems  Akron,  1210  Massillon 

Road,  Akron,  OH  44315 
Loral  Electronic  Systems,  Ridge  Hill  Road. 

Yonkers,  NY  10710 
McDonnell  Douglas  Corporation,  Banshee 

Road.  P.O.  Box  516,  St.  Louis.  MO  63166: 

All  divisions  and  subsidiaries. 
Northrop  Corporation,  Ventura  Division,  1515 

Rancho  Conejo  Boulevard,  Newbury  Park, 

CA  91320 
Teledyne  Electronics,  649  Lawrence  Drive. 

Newbury  Park,  CA  91320 
Unisys  Corporation,  One  Unisys  Place, 

Detroit,  MI  48232 
Unisys  Corporation,  Defense  Systems 

Division,  3333  Pilot  Knob  Road,  Eagan.  MN 
Unisys  Corporation,  Defense  Systems 

Division,  Neil  Armstrong  Boulevard,  Eagan, 

MN 
Unisys  Shipboard  &  Ground  Systems  Group. 

Marcus  Avenue,  Great  Neck,  NY  11020 
United  Technologies  Corporation,  UT  Bldg, 

Hartford,  CT  06101:  All  divisions  and 

subsidiaries. 
Varian  Associates,  Incorporated,  611  Hansen 

Way,  Palo  Alto,  CA  as  to  contracts 

originating  in  the  following  division: 

Continental  Electronics  Manufacturing 

Co.,' Dallas,  TX 
Whitlaker  Corporation  (I.ee 

Telecommunications  Corporation  (LTC), 

Route  1,  Farmington.  AR  72730) 
Zubier  Enterprises.  6201  Pine  Street, 

Harrisburg,  PA 
July  25, 1988. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  88-17034  Filed  7-28-88:  8:45  am) 

BILLING  CODE  M1IMI1-4M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-1  and  201-41 
[Firmr  Interim  Rule  1] 

Mandatory  Federal 
Telecommunications  System  (FTS) 
2000  Network 

agency:  Information  Resources 
Management  Service.  GSA. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  This  interim  rule  provides  for 
the  mandatory  use  of  FTS  2000  services 
when  made  available  on  that  network. 
Temporary  blanket  exceptions  to  the 
use  of  the  FTS  2000  network  are 
provided  to  Federal  agencies  for  all 
requirements  other  than  switched  voice 


Firm  suspended  as  of  |uly  6. 1988. 


services.  Written  exceptions  to  the 
application  of  this  interim  rule  are 
required  beginning  October  1, 1988,  for 
procurement  planning  purposes. 
Previous  regulatory  exclusions  (see 
§  201-1 .103(c))  are  voided.  GSA  will 
review  and  update  existing  exclusionary 
agreements  with  concerned  agencies  at 
their  request.  The  intent  of  this 
regulation  is  to  implement  the  FTS  2000 
network  provisions  contained  in  the 
Conference  Report  to  Pub.  L.  100-202 
dated  December  22, 1987. 
dates:  Effective  date:  October  1, 1988. 
Comments  are  due:  August  29, 1988. 

ADDRESS:  Comments  should  be 
addressed  to:  General  Services 
Administration  (KMPR),  Project  KMP- 
88-44,  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Loy,  Regulations  Branch 
(KMPR),  Office  of  Information 
Resources  Mangement  Policy,  telephone 
(202)  566-0194  or  FTS,  566-0194. 
SUPPLEMENTARY  INFORMATION:  (1)  The 
Conference  Report  to  Pub.  L.  100-202 
(H.R.  Conf.  Rep.  No.  100-498, 100th 
Cong.,  1st  Sess.  1166.  December  22, 1987] 
specifies  that  by  July  1988  GSA  publish 
regulations  governing  the  use  of  the  FTS 
2000  network.  These  regulations  must 
provide  that:  agencies  subject  to  section 
111  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  759]  must  use  the 
FTS  2000  network:  exceptions  shall  be 
granted  by  GSA  for  agencies'  unique  or 
special  purpose  network  requirements; 
and  that  agencies  may  appeal  a  GSA 
denial  of  an  exception  request  to  the 
Office  of  Management  and  Budget 
(OMB). 

(2)  Therefore,  consistent  with  the 
legislative  intent  of  Pub.  L  100-202  and 
to  ensure  large  scale  economies,  the  use 
of  FTS  2000  services  is  mandatory  when 
made  available  on  the  FTS  2000 
network.  This  applies  to  all  Federal 
agencies  unless  otherwise  provided  for 
by  law  or  excepted  by  GSA.  Temporary 
blanket  exceptions  to  the  use  of  the  FTS 
2000  network  are  provided  to  Federal 
agencies  for  ail  requirements  other  than 
switched  voice  services.  (These 
exceptions  also  cover  the  use  of  data 
offerings  under  switch  voice  provisions 
of  the  FTS  2000  contract.) 

(3)  Agencies  may  appeal  a  GSA  denial 
of  an  exception  to  OMB  under  the 
procedures  in  40  U.S.C.  759(e)  and 

§  201-1.102-2(0). 

(4)  Previous  regulatory  exclusions 
(§  201-1. 103(c])  for  the  Department  of 
Defense,  National  Aeronautics  and 
Space  Administration.  Tennessee  Valley 
Authority,  Nuclear  Regulaiory 
Commission,  Department  of  Energy, 
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Federal  Aviation  Administration, 
Veterans  Administration,  and  the 
Bureau  of  Prisons  are  void  as  of  October 
1, 1988.  GSA  will  review  the  underlying 
exclusionary  agreements  and  current 
requirements  with  each  of  these 
agencies  at  their  request. 

(5)  Agencies  need  not  seek  exceptions 
for  requirements  that  have  already  been 
authorized  under  FIRMR  provisions 
prior  to  October  1, 1988,  until  the  end  of 
the  current  contract  life  for  these 
requirements. 

(6)  Changes  made  in  41  CFR  Chapter 
201  are  explained  in  the  following 
paragraphs. 

(a)  In  Part  201-1,  Federal  Information 
Resources  Management  Regulations 
System,  §  201-1.103,  paragraphs  (c)(3) 
and  (c)(4)  are  removed  to  withdraw 
previous  regulatory  exclusions  for 
certain  agencies.  Section  201-1.103(c)(5) 
is  redesignated  as  S  201-1.103(c)(3). 

(b)  In  Part  201-41,  Routine  changes 
and  use  of  the  Federal 
Telecommunications  System  (FTS), 

§  201-41.005  is  revised  by  removing  the 
word  "[Reserved]"  and  inserting  the 
new  section  caption  "The  mandatory 
FTS  2000  network"  with  the  addition  of 
text  consistent  with  the  legislative  intent 
of  the  mandatory  FTS  2000  provisions 
contained  in  the  Conference  Report  to 
Pub.  L  100-202. 

(7)  Pursuant  to  41  U.S.C.  418b(d).  the 
publication  of  a  proposed  rule  has  been 
waived  because  urgent  and  compelling 
circumstances  require  the  timely 
issuance  of  an  interim  rule  consistent 
with  the  FTS  2000  provisions  contained 
in  the  Conference  Report  to  Pub.  L.  100- 
202.  The  interim  rule  itself  is  a 
solicitation  for  public  comments  while 
additional  rulemaking  activity  is  in 
progress  to  implement  this  rule  on  a 
comprehensive  basis. 

(8)  The  GSA  has  determined  that  this 
rule  is  not  a  major  rule  for  the  purposes 
of  Executive  Order  12291.  GSA 
decisions  are  based  on  adequate 
information  concerning  the  need  for  and 
the  consequences  of  the  rule.  This 
interim  rule  is  not  expected  to  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601.  et 
seq.).  This  Govemmentwide 
management  regulation  will  have  little 
or  no  net  cost  effect  on  society. 

(9)  All  comments  received  during  the 
interim  rule  comment  period  will  be 
considered  in  a  proposed  codification 
amendment  to  permanently  implement 
Ihe  new  provisions. 


List  of  Subjects  in  41  CFR  ParU  201-1 
and  201-41 

Government  procurement. 
Government  property  management. 
Information  resources  activities, 
Telecommunications,  and  Federal 
Telecommunications  System. 

PART  201-1— FEDERAL 
INFORMATION  RESOURCES 
MANAGEMENT  REGULATIONS 
SYSTEM 

§201-1.103    [Ammd«l] 

Section  201-1.103(c)  is  amended  by 
removing  paragraphs  (3)  and  (4),  and  by 
redesignating  existing  paragraph  (5)  as 
paragraph  (3). 

PART  201-41— ROUTINE  CHANGES 
AND  USE  OF  THE  FEDERAL 
TELECOMMUNICATIONS  SYSTEM 
(FTS) 

1.  The  table  of  contents  for  Part  201- 
41  is  amended  by  revising  the  entry  for 
§  201-41.005;  and  the  authority  citation 
for  Part  201-41  is  revised  to  read  as 
follows: 

Authority:  Sec.  205(c)  63  Stat.  390;  40  U.S.C. 
486(c)  and  Sec.  101(f).  100  Stat.  1783-345;  40 

U.S.C.  751  (f). 

2.  Section  201-41.005  is  added  to  read 
as  follows: 

§201-41.005    The  mandatory  FTS  2000 
network. 

(a)  Scope.  This  section  prescribes 
policies  and  procedures  regarding 
mandatory  agency  use  of  the  FTS  2000 
network. 

(b)  General.  The  Conference  Report  to 
Pub.  L.  100-202  (H.R.  Conf.  Rep.  No.  100- 
498, 100th  Cong..  1st  Sess.  1166, 
December  22, 1987)  specifies  that: 
Agencies  subject  to  section  111  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  (40 
U.S.C.  759),  must  use  the  FTS  2000 
network;  exceptions  shall  be  granted  by 
GSA  for  agencies'  unique  or  special 
purpose  network  requirements;  and  that 
agencies  may  appeal  a  GSA  denial  for 
an  exception  to  the  Office  of 
Management  and  Budget  (OMB). 

(c)  Policy.  (1)  Federal  agency 
activities  subject  to  section  111  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  (40 
U.S.C.  759),  shall  use  the  FTS  2000 
network  to  satisfy  telecommunications 
requirements  which  are  within  the  scope 
of  FTS  2000  network  services  unless: 

(i)  The  agency  requests  and  obtains 
an  exception  from  GSA; 

(ii)  A  blanket  exception  is  provided  in 
this  §  201-45.005;  or 


(iii)  An  exception  to  the  use  of  the  FTS 
2000  netwoti(  for  the  agency  is  otherwise 
specifically  provided  by  law. 

(2)  Exceptions  to  the  use  of  the  FTS 
2000  network  shall  be  considered  by 
GSA  for  agencies'  unique  or  special 
purpose  network  requirements. 

(3)  The  use  of  FTS  2000  services  is 
mandatory  when  made  available  on  the 
FTS  2000  network.  For  all  requirements 
other  than  switched  voice  services, 
temporary  blanket  exceptions  to  the  use 
of  the  FTS  2000  network  are  hereby 
provided  to  Federal  agencies.  (These 
exceptions  also  cover  the  use  of  data 
offerings  under  switched  voice 
provisions  of  the  FTS  2000  contract.) 
The  FTS  2000  Interagency  Management 
Council  is  undertaking  a  comprehensive 
study  of  the  Government's  information 
network  requirements,  as  directed  in  the 
Conference  Report  to  Pub.  L  100-202 
(H.R.  Conf.  Rep.  No.  100-498, 100th 
Cong.,  1st  Sess.  1166,  December  22, 
1987).  The  blanket  exceptions  provided 
in  this  section  will  be  reexamined  in  the 
period  between  completion  of  this  study 
and  completion  of  the  transition  to  FTS 
2000. 

(d)  Procedures.  (1)  Exceptions  to  the 
use  of  the  FTS  2000  network  are 
required  beginning  October  1, 1988,  for 
procurement  planning  purposes.  Federal 
agencies  may  continue  to  use  intercity 
telecommunications  services  and 
facilities  authorized  under  FIRMR 
provisions  prior  to  October  1, 1968,  until 
the  end  of  the  current  contract  life  for 
these  requirements  without  obtaining  an 
exception  to  the  use  of  the  FTS  2000 
network. 

(2)  If  required,  agency  requests  for  an 
exception  to  the  use  of  the  FTS  2000 
network  shall  be  sent  to  General 
Services  Administration,  Information 
Resources  Management  Service  (K), 
Washington,  DC  20405.  Agency  requests 
must  address  the  unique  or  special 
purpose  network  requirements  which 
justify  the  basis  for  the  requested 
exception. 

(3)  Federal  agencies  may  conduct 
procurements  for  intercity 
telecommunications  services  and 
facilities  without  prior  approval  of  GSA 
under  Part  201-38  or  201-39  when: 

(i)  Requirements  are  within  the  scope 
of  an  exception  to  the  use  of  the  FTS 
2000  network  provided  by  GSA;  and 

(ii)  The  total  dollar  value  of 
telecommunications  resources  required 
by  the  procurement  (including  evaluated 
optional  features  and  renewals  over  the 
life  of  the  contract)  does  not  exceed  $2.5 
million  ($250,000  for  a  specific  make  and 
model  specification  or  for  requirements 
available  from  nnly  one  responsible 
source). 
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'(4)  Agencies  may  appeal  a  GSA  denial 
to  the  Office  of  Management  and  Budget 
(OMB)  under  procedures  in  40  U.S.C. 
759(e)  and  §  201-1.102-2(c). 

Dated:  July  14, 1988. 
|ohn  Alderson. 

Acting  Administrator  of  General  Services. 
IFR  Doc.  88-17070  Filed  7-28-88;  8:45  am] 
MLUNG  CODE  M20-2S-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[CC  Docket  No.  85-388;  RM  5167] 

Amendment  Rules  Relating  to 
Applications  to  Serve  Rural  Service 
Areas 

AGENCY:  Federal  Communications 
Commission  (FCC). 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Federal  Communications 
Commission  is  correcting  the  rules 
adopted  in  the  Final  Rule  (Further  Order 
on  Reconsideration). 
EFFECTIVE  DATE:  June  23.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Nachby.  David  Siehl,  Mobile 
Services  Division.  Common  Carrier 
Bureau;  tele:  632-6450. 

In  the  Further  Order  on 
Reconsideration  (FCC  88-155)  in  the 
above  captioned  matter,  previously 
published  in  the  Federal  Register,  53  FR 
18562.  May  24. 1988.  the  Rules  Section 
inadvertently  deleted  or  omitted  certain 
specific  requirements  for  applications  or 
Rural  Service  Areas  (RSAs).  The  Rules 
Section  is  corrected  as  follows; 

PART  22— {AMENDED] 

1.  Former  §  22.913(a)(1).  relating  to  a 
major  action  under  §  1.1305  of  the  rules, 
was  inadvertently  deleted  in  the 
amendment  of  §  22.913.  Therefore, 

I  22.913(a)  is  corrected  to  include  former 
§  22.913(a)(1)  as  newly  designated 
§  22.913(a)(10)  to  read  as  follows: 
(§  22.913(a)(10)  is  added): 

§22.913    Content  and  form  of  MSA  and 
NECMA  applications. 

(a)  *  *  *  (10)  An  exhibit  indicating 
whether  a  grant  of  the  application  will 
be  a  major  action  under  §  1.1305  of  the 
Commission's  rules. 

***** 

2.  Minor  changes  to  §  22.913(b)  (4)  and 
(5)  to  reflect  the  amendment  of  §  22.913 
(a)  were  inadverently  omitted. 
Therefore,  \  22.913(b)(4)  pertaining  to 
the  second  sentence  and  i  22.913(b)(5) 
are  corrected  to  read  as  follows 


(§  22.913(b)(4)  second  sentence  and 
(b)(5)  are  revised): 

§  22.913    Content  and  form  of  MSA  and 
NECMA  applications. 

(b)  *  *  • 

(4)  *  *  *  The  exhibits  specified  in 

§  22.13  (1)  and  (2)  and  §  22.913(a)  (1),  (7), 
(9).  and  (10)  shall  immediately  follow 
the  initial  Form  401  *  *  *. 

(5)  The  exhibits  required  by  §  22.913 
(a)  (3),  (4).  (6).  and  (8)  shall  not  exceed 
three  pages  in  length  each. 
***** 

3.  Newly  added  §  22.923  inadvertently 
omitted  the  requirement  for  an  exhibit 
addressing  whether  the  grant  of  the 
apphcation  will  be  a  major  action  under 
1 1.1305  of  the  Commission's  Rules. 
Further.  §  22.923(a)(1)  inadvertently 
omitted  specific  information  necessary 
to  satisfy  the  map  requirement  under  the 
section.  Therefore.  §  22.923  is  corrected 
to  read  as  follows  (§  22.923(a)  (1)  and 
(11)  are  revised): 

§  22.923    Content  and  form  of  Rural 
Service  Area  (RSA)  applications. 

(a)  *  *  *  (1)  An  exhibit  including  a 
map  or  maps  of  the  cellular  system's 
existing  Cellular  Geographic  Service 
Area,  if  any.  and  the  Cellular 
Geographic  Service  Area  proposed  in 
the  application.  This  exhibit  shall 
contain  all  the  information  specified  in 
§  22.903(a)(1).  In  addition,  this  exhibit 
shall  include  an  8Vi  by  11  inch  reduced 
copy  of  a  1:250.000  or  1:500.000  scale 
map.  depicting  the  complete  RSA  and 
any  CGSA(s)  therein.  Boundaries  of  the 
RSA.  CGSA(s),  and  39  dBu  contours 
must  be  clearly  indicated.  The  full-size 
map  need  not  be  included  in  the 
microfiche  copies  of  the  application 
from  which  the  microfiche  is  made.  For 
microfiching  purposes,  the  reduced  map 
is  sufficient. 
***** 

(11)  An  exhibit  indicating  whether  a 
grant  of  the  application  will  be  a  major 
action  under  §  1.1305  of  the 
Commission's  Rules. 

***** 

4.  In  §  22.923(b)(5).  the  last  sentence  is 
revised  to  read  as  follows: 

§22.923    [Amended] 

***** 

(b)  *  *  * 

(5)  *  *  *  In  addition,  the  information 
on  the  transmittal  sheet  and  on  the 
microfiche  envelope  must  be  identical. 

Federal  Cominunications  Cominission. 

H.  Walker  Feaster, 

Secretary. 

[FR  Doc.  16094  Filed  7-28-88;  8:45  am] 

B4LUNG  CODE  S712-41-M 


47  CFR  Part  74 

[MM  Dociiet  No.  86-112] 

Rules  To  Provide  for  Satellite  and 
Terrestrial  Microwave  Feeds  to 
Noncommercial  Educational  FM 
Translators 

AGENCY:  Federal  Communications 
Commission. 

action:  Order  extending  time. 

SUMMARY;  Action  taken  herein  extends 
the  time  for  filing  oppositions  to 
petitions  for  reconsideration  in  the 
Report  and  Order  in  MM  Docket  No.  86- 
112.  FCC  88-125.  released  April  15. 1988. 
53  FR  14802  (April  26. 1988).  for  one 
week  from  July  8. 1988.  until  July  15. 
1988.  The  Report  and  Order  adopted 
changes  to  the  rules  to  allow 
noncommercial  educational  FM 
translator  stations  assigned  to  reserved 
channels  and  owned  and  operated  by 
their  primary  stations  to  receive  signals 
for  rebroadcast  by  any  technical  means 
the  licensee  deems  suitable,  including 
satellite  and  microwave  transmission. 
The  extension  of  time  was  reqested  by 
National  Public  Radio. 

DATES:  Replies  to  Oppositions  to 
Petitions  for  Reconsideration  are  due  on 
July  15. 1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tatsu  Kondo,  Mass  Media  Bureau,  (202) 
632-6302. 

SUI>f>LEMENTARY  INFORMATION: 
Order 

By  the  Chief.  Mass  Media  Bureau. 
Adopted;  July  11. 1988. 
Released:  July  13, 1988. 

1.  On  June  30, 1988.  National  Public 
Radio  (NPR)  filed  a  request  for  a  one 
week  extension  of  time,  from  July  8. 
1988.  to  July  15. 1988.  in  which  to  file  its 
Reply  to  Oppositions  to  Petitions  for 
Reconsideration  in  the  above-docketed 
proceeding.  NPR  states  that  the 
extension  of  time  is  needed  to 
accommodate  the  travel  plans  of  co- 
counsel.  In  addition.  NPR  requests  the 
one  week  extension  due  to  proximity  of 
filing  deadlines  in  two  other 
Commission  proceedings,  the  Further 
Notice  in  this  proceeding  and  the  Notice 
of  Inquiry  in  MM  Docket  No.  88-140,  • 


'  Further  Notice  of  Proposal  Rule  Making  in  MM 
Docket  86-112.  FCC  88-125.  released  April  15. 1988: 
Notice  of  Inquiry  in  MM  Docket  No.  88-140.  FCC 
88-120.  released  June  2.  1988. 
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both  of  which  have  a  bearing  on  the  FM 
translator  issues  addressed  in  the 
Petitions  for  Reconsideration  and  the 
Oppositions.  NPR  adds  that  it  has 
contacted  counsel  for  each  of  the  parties 
filing  oppositions  to  its  Petition  for 
Reconsideration  in  this  proceeding  and 
that  none  objects  to  the  requested 
extension  of  time. 

2.  In  light  of  the  factors  indicated  by 
NPR,  we  believe  that  an  extension  of 
time  to  fde  its  Reply  to  Oppositions  is 
warranted.  We  do  not  believe  that  a  one 
week  extension  will  adversely  prejudice 
the  opposing  parties  or  unduly  delay  the 
resolution  of  this  proceeding. 

3.  Accordingly,  it  is  ordered,  that 
NPR's  request  for  a  one  week  extension 
of  time  to  file  its  Reply  to  Oppositions  in 
the  above-captioned  docket  is  granted. 
The  Reply  to  Oppositions  will  be  due  on 
July  15, 1988. 

List  of  Subjects  in  47  CFR  Part  74 

Noncommercial  FM  translators. 
Federal  Communications  Commission. 
Alex  D.  Feliver. 
Chief,  Mass  Media  Bureau. 
|FR  Doc.  88-17110  Filed  7-28-88:  8:45  am) 
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Proposed  Rules 


Federal  Registor 
Vol.  53.  No.  146 

Friday.  |uly  29.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to '  participate  in  the  rule 
makir>g  prior  to  the  adoption  of  tfte  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Agiiculturai  Marketing  Service 

7  CFR  Part  933 

[Docket  No.  AO  FAV  87-1 1 

Strawberries  Grown  In  Florida; 
Decision  and  Referendum  Order  on 
Proposed  Martceting  Agreement  and 
Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Proposed  rule  and  referendum 

order. 

SUMMARY:  This  decision  proposes  a 
Federal  marketing  agreement  and  order 
for  strawberries  grown  in  Florida. 
Strawberry  producers  will  be  given  the 
opportunity  to  vote  in  a  referendum  on 
the  proposed  order.  The  proposed  order 
would  fund  production,  varietal  and 
market  research  and  promotion  for 
stawberries  grown  in  Florida.  It  would 
be  Hnanced  by  assessments  levied  on 
handlers  of  strawberries  grown  in 
Florida.  The  proposed  order  would 
establish  a  committee  composed  of  12 
stawberry  producers  to  administer  the 
program.  The  assessment  rate  would  be 
recommended  by  the  conunittee  and 
approved  by  the  Secretary. 
DATE:  The  referendum  shall  be 
conducted  from  August  17-31, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Toth  or  William  Pimental,  Fruit  and 
Vegetable  Division,  USDA/AMS,  P.O. 
Box  2276,  Winter  Haven,  Florida  33883, 
telephone  (813)  299-4770;  or  Tom 
Tichenor,  Marketing  Order 
Administration  Branch,  Room  2531-S, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456;  telephone  (202)  475-3930. 

SUPPLEMENTARY  INFORMATION:  Prior 

documents  in  this  proceeding  include 
the  following.  The  Notice  of  Hearing 
was  issued  May  6, 1987  and  published  in 
the  Federal  Register  (52  FR  17581]  on 
May  11, 1987.  An  Extension  of  Time  for 
Filing  Briefs  was  issued  July  13, 1987  and 
published  in  the  Federal  Register  (52  FR 
27369)  on  |uly  21. 1987.  A  Recommended 
Decision  and  Opportunity  to  File 


Written  Exceptions  to  the  Proposed 
Marketing  Agreement  and  Order  was 
issued  March  1, 1988  and  published  in 
the  Federal  Register  (53  FR  7194)  on 
March  7, 1988. 

The  Recommended  Decision  provided 
an  opportunity  to  file  written  exceptions 
to  the  Recommended  Decision. 
Exceptions  were  received  from  the 
Florida  Strawberry  Growers 
Association  (FSGA)  of  Plant  City. 
Florida,  the  U.S.  Small  Business 
Administration  (SBA),  and  John 
Stanaland,  a  strawberry  producer  in 
Wimauma,  Florida. 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  is  not  subject  to  the 
requirements  of  Executive  Order  12291. 

Preliminary  Statement 

This  decision  is  issued  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seg.)  hereinafter  referred  to  as  the 
"Act,"  and  the  applicable  rules  of 
practice  and  procedure  governing 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  900.1 
through  900.18). 

The  proposed  marketing  agreement 
and  order,  hereinafter  referred  to 
collectively  as  the  "order,"  were 
formulated  on  record  of  a  public  hearing 
held  in  Valrico,  Florida,  May  27-29. 
1987. 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  801  et  seg.],  the  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS)  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  RFA. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  action,  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  and  their  rules  and 
regulations  are  unique  in  that  they  are 
normally  brought  about  through  group 
action  of  essential  small  entities  for 
their  own  benefit.  Thus  both  the  RFA 
and  the  Act  are  compatible  with  respect 
to  small  business  entities. 

The  record  indicates  that  most 
handlers  regulated  under  this  program 
would  meet  the  Small  Business 
Administration  (SBA)  definition  of  small 
agricultural  service  firms  (13  CFR  121.2). 
Small  agricultural  service  firms  are 


defined  as  those  having  annual  gross 
receipts  for  the  last  three  years  of  less 
than  $3,500,000.  Approximately  20 
handlers  of  Florida  strawberries  are 
subject  to  regulation  under  this 
martceting  order.  Small  agricultural 
producers  are  defined  by  the  SBA  as 
having  revenues  for  the  last  three  years 
of  less  than  $500,000.  Approximately  160 
strawberry  producers  would  be  affected 
by  this  proposed  order.  Testimony 
indicated  that  the  production,  harvesting 
and  preparation  for  market  of 
strawberries  gmvm  in  Florida  is 
relatively  similar  for  all  strawberry 
producers. 

Florida  is  the  second  lai^gest 
stawberry  producing  State,  providing 
roughly  one-sixth  of  the  U.S.  fresh 
strawberry  production.  California 
dominates  the  market  with 
approximately  75  percent  of  the 
country's  total  fresh  strawberry 
production.  Commercial  production  of 
strawberries  in  Florida  began  about  100 
years  ago.  The  size  of  the  industry  has 
fluctuated  during  the  last  25  years  from 
between  1200  acres  to  its  present  size  of 
around  5000  acres.  The  industry 
expanded  in  the  last  1970's  when 
producers  began  using  plant  varieties 
developed  in  California.  Strawberries 
rank  as  Florida's  fifth  most  important 
agricultural  commodity  in  terms  of  cash 
receipts.  Testimony  indicates  that 
annual  sales  have  averaged  $50  million 
over  the  last  five  years,  and  the  total 
economic  impact  of  the  industry  is 
estimated  at  $100  million  annually. 
About  eighty-five  percent  of  the  planted 
strawberry  acreage  in  the  State  is  in  the 
two-county,  west-central  area  outside 
Tampa. 

At  present,  the  average  size  of  Florida 
strawberry  farms  is  21  acres. 
Approximately  one-third  of  the  farms 
are  larger  than  35  acres.  Very  few  farms 
are  less  than  five  acres  and  less  than  10 
percent  are  over  75  acres. 

Testimony  indicates  that  there  are 
approximately  20  handlers  in  the 
industry.  At  one  time  or  another  during 
the  production  season,  a  significant 
number  of  producers  are  also  handlers 
of  their  own  strawberry  production. 
Only  three  of  the  major  handlers  act 
only  as  handlers  and  do  not  produce 
any  strawberries. 

The  evidence  indicates  that  Florida's 
strawberry  industry  is  at  a  disadvantage 
in  the  marketplace.  Production  costs  are 
higher,  yields  are  lower,  and  quality  of 
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the  product  is  generally  lower  in  Florida 
than  in  other  States. 

Florida  producers  use  strawberry 
plant  varieties  developed  in  California 
research  facilities  for  growing 
conditions  in  California.  Seedlings  must 
be  purchased  (assuming  availability) 
and  planted  each  year.  The  royalties 
paid  per  acre  of  seedlings  are  roughly 
equal  to  the  assessments  per  acre  that 
the  record  indicates  might  be  collected 
under  this  proposed  marketing  order. 
While  these  varieties  produce  better 
than  other  available  varieties,  they  do 
not  produce  up  to  standards  found  in 
California  because  of  Florida's  different 
growing  conditions.  The  evidence 
indicates  that  yields  can  be  as  much  as 
one  third  of  yields  in  California. 

Strawberry  production  is  both  capital 
and  labor  intensive.  Because  the 
varieties  now  used  in  Florida  are  not 
perfectly  suited  for  the  local  growing 
conditions,  the  crop  is  more  susceptible 
to  diseases  and  insects  found  in  the 
State.  Production  costs  are  high  due  to 
an  increased  need  for  insecticides  and 
herbicides.  In  addition,  harvesting  costs 
tend  to  be  high  because  laborers  must 
sort  through  disease  infected 
strawberries  during  the  picking  process. 

Prices  received  for  Florida 
stawberries  vary  from  year  to  year  and 
month  to  month  within  each  marketing 
season.  The  evidence  shows  that  Florida 
producers  have  an  advantage  early  in 
the  season  when  they  are  the  only 
producers  of  stawberries  in  the  country. 
Prices  can  be  as  much  as  300  percent 
higher  in  December  and  January  than  in 
April  and  May  when  other  producing 
regions  harvest  their  production. 
However,  early  season  production  risks 
are  higher  due  to  occasional  adverse 
weather  conditions,  and  the  production 
level  is  lower  to  varietal  limitations. 
Consequently,  less  than  20  percent  of 
Florida's  production  is  harvested  early 
in  the  season.  The  evidence  indicates 
that  if  researchers  in  other  regions  are 
able  to  develop  earlier  harvesting 
varieties,  the  Florida  industry  could  lose 
one  marketing  advantage  it  now  has. 

The  proposed  order  would  provide  for 
varietal  research  and  for  market 
research  and  promotion  activities.  For 
about  20  years,  the  State  of  Florida  has 
operated  a  production  and  varietal 
research  facility  dedicated  to 
strawberry  research.  This  facility  has 
made  some  progress  in  adapting  and 
developing  different  strawberry 
varieties  to  Florida  growing  conditions 
and  earlier  harvests.  However, 
additional  funds  are  needed  to  increase 
research  efforts  and  reduce  the  time 
when  a  new  strawberry  plant  variety, 
specifically  developed  for  Florida 
conditions,  could  be  developed,  field 


tested  and  introduced.  Research  seeks 
to  increase  early  plant  productivity, 
improve  disease  resistance  and  develop 
a  more  hearty  strawberry  variety  that 
would  be  less  susceptible  to  changes  in 
weather.  Also,  a  variety  that  requires 
fewer  fertilizer  and  pesticide 
applications  would  significantly  reduce 
production  costs  and  also  would  have  a 
beneficial  effect  on  the  environment. 

Some  Florida  producers  and  handlers 
believe  that  an  improved  quality 
strawberry  would  increase  the  demand 
for  Florida  strawberries  and  improve  the 
industry's  position  in  the  marketplace. 
Funds  generated  under  the  proposed 
order  could  be  used  to  supplement 
current  research  efforts.  The  evidence 
shows  that  the  Florida  strawberry 
industry  has  a  great  potential  for  an 
increase  in  market  value  and  volume  of 
production  if  a  better  quality  strawberry 
variety  could  be  developed. 

Individual  producers  have  worked 
from  time  to  time  with  the  existing  State 
research  program  to  develop  an 
improved  strawberry  variety.  However, 
the  FSGA  is  the  only  organization  that 
has  provided  supplemental  funds  to 
current  research  programs.  While  these 
contributions  have  been  helpful  in 
supporting  research,  more  research 
funds  are  needed  if  the  research  efforts 
are  to  be  increased  and  new  varieties 
developed  sooner. 

In  addition  to  supporting  scientific 
research,  marketing  order  funds  would 
be  used  to  promote  Florida  strawberries 
in  the  marketplace.  The  record  indicates 
that  FSGA  is  the  only  organization  that 
funds  promotional  activities  for  the 
Florida  strawberry  industry.  However,  it 
is  able  to  spend  only  a  small  amount  of 
money  during  only  a  portion  of  the 
harvest  season  to  promote  the  industry's 
product.  These  promotional  efforts  have 
included  non-paid  advertising  such  as 
hosting  a  local  strawberry  festival, 
developing  point-of-purchase  displays 
and  distributing  promotional  literature 
to  the  news  media  sources. 

FSGA  is  a  voluntary  organization  that 
relies  on  voluntary  contributions  of  its 
producer  and  handler  members.  Not  all 
strawberry  producers  and  handlers 
choose  to  be  members  of  the 
association.  However,  all  producers  and  , 
handlers  benefit  from  its  research  and 
promotional  contributions.  One  of  the 
objectives  of  the  proposed  order  would 
be  to  give  all  industry  members  an 
opportunity  to  participate  in  determining 
the  future  direction  of  strawberry 
research  and  promotion,  and  to  share  in 
the  costs  of  those  efforts.  Several 
witnesses  testified  at  the  hearing  that  an 
association  based  on  voluntary 
membership  will  never  have  the  support 
of  the  entire  industry,  and  without  such 


support  a  program  of  research  and 
promotion  will  never  be  entirely 
successful. 

If  adopted  by  Florida  strawberry- 
producers,  this  program  would  authorize 
collection  of  an  assessment  fee  from 
handlers  who  handle  strawberries 
produced  in  Florida.  The  amount  of 
assessment  would  be  recommended  by 
a  committee  of  producers  to  the 
Secretary  of  Agriculture  for  approval. 
The  record  indicates  that  a  total 
assessment  in  the  range  of  three  cents  to 
five  cents  per  flat  would  be  an 
acceptable  amount  and  would  provide 
funds  to  finance  the  research  and 
promotion  programs  and  administer  the 
marketing  order.  Such  amounts  would 
represent  less  than  one  percent  of  a 
handler's  or  producer's  strawberry 
income,  based  on  1984-85  prices. 

The  evidence  also  shows  that  the 
assessment  could  be  passed  back  to 
producers  or  shared  by  handlers  and 
producers.  However,  the  scope  and 
extent  of  such  passing  back  or  sharing 
of  assessments  is  not  clear.  Nonetheless, 
under  the  Act  and  the  proposed  order,  it 
is  the  handler's  responsibility  to  pay  the 
assessment  recommended  by  the 
committee  and  approved  by  the 
Secretary. 

Certain  recordkeeping  and  reporting 
requirements  established  under  the 
proposed  order  would  be  imposed  on 
strawberry  handlers.  Such 
recordkeeping  and  reporting 
requirements  are  minimal  and  should 
not  impose  an  undue  burden  on 
handlers. 

These  requirements  have  been 
carefully  evaluated  against  the  potential 
benefits  of  the  program.  The  added 
burden  resulting  from  these 
requirements  should  not  be  significant 
when  compared  to  the  benefits  which 
are  expected  to  accrue  to  such 
businesses.  All  entities  would  be  treated 
equally  under  the  proposed  order.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  reporting  and  recordkeeping 
provisions  that  are  included  in  the 
proposed  order  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  They  would  not 
become  effective  prior  to  OMB  approval. 

The  record  supports  the  view  that 
increased  funding  would  increase  the 
possibility  and  timeliness  of  research 
success  and  thereby  improve  the 
marketing  of  strawberries  grown  in 
Florida.  Also,  the  industry  would  benefit 
from  a  unified  organization  that  would 
direct  the  research  and  promotion 
efforts  for  the  industry  as  a  whole. 
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It  has  therefore  been  determined  that 
the  program  should  be  submitted  to 
producers  for  a  referendum  vote. 

Findings  and  Conclusions 

Discussions  and  rulings  included  in 
the  discussions  of  the  material  issues, 
findings;  and  general  findings  of  the 
Recommended  Decision  set  forth  in  the 
March  7, 1988  issue  of  the  Federal 
Register  (53  FR  7194]  are  hereby 
approved  and  adopted  subject  to  the 
following  modifications  and  corrections: 

The  findings  and  conclusions  in 
material  issue  number  2  of  the 
recommended  decision,  concerning 
whether  the  economic  and  marketing 
conditions  justify  a  need  for  the  order, 
are  amended  by  adding  the  following 
nine  paragraphs  after  the  23rd 
paragraph  of  material  issue  number  2  to 
read  as  follows: 

Frank  Swain,  Chief  Counsel  for 
Advocacy,  writing  for  the  Small 
Business  Administration  (SBA), 
contends  that  an  orderly  market 
presently  exists  because  prices  for 
strawberries  react  in  a  priedictable 
supply  and  demand  manner  when 
California  strawberries  enter  the 
market.  However,  according  to 
testimony  provided  at  the  hearing, 
prices  actually  fall  precipitously  and 
fluctuate  constantly  during  the  period 
when  California  strawberries  enter  the 
market. 

One  reason  for  this  fluctuation  is  that 
Florida  strawberries  lack  the  quality  to 
compete  with  the  higher  quality 
strawberries  from  California.  The 
proposed  research  and  promotion  order 
would  tend  to  rectify  this  situation  by 
increasing  the  research  efforts  to 
develop  a  better  quality  Florida 
strawfaiierry  to  compete  in  the 
marketplace.  Once  a  new.  higher  quality 
variety  is  developed,  Florida  producers 
would,  for  the  first  time,  be  able  to 
compete  on  a  more  equal  basis  with 
their  competition. 

The  SBA  exception  also  assumes  that 
adverse,  eariy-season  weather  and 
Florida  producers'  reluctance  to  take 
added  risks  are  the  only  factors 
involved  in  the  light  harvest  during  the 
months  of  December  and  January. 
Seedlings  planted  in  August  produce 
two  harvests  in  their  first  year.  The  first 
harvest  in  December  and  January  is 
light.  The  plants  then  set  more  abundant 
blossoms  which  lead  to  a  larger  harvest 
in  April  and  May.  The  development  of  a 
plant  variety  that  would  produce  a 
heavier  first  blossoming  would  increase 
yields  in  December  and  January.  This  is 
one  of  the  goals  of  research  efforts. 
The  SBA  exception  contends  that 
there  is  no  evidence  that  increased 
research  would  lead  to  the  development 


of  a  new  strawberry  plant  variety. 
However,  according  to  evidence 
received  at  the  hearing,  current  research 
funding  provided  by  Florida's  State 
government  is  at  a  minimum  level.  It  is 
therefore  reasonable  to  assume  that 
additional  funding  would  increase 
research  efforts.  For  example,  funding 
from  the  proposed  order,  if  authorired, 
could  increase  the  existing  research 
budget  by  as  much  as  50  percent  and 
could  provide  for  additional  needed 
staff  and  an  increase  in  variety  trials. 
Testimony  received  at  the  hearing 
indicated  that  it  is  not  a  matter  of 
whether  research  would  be  successful, 
but  more  a  matter  of  when  it  would  be 
successful.  California  research  efforts 
took  more  than  20  years  before  a  viable, 
improved  variety  was  developed. 
Regarding  the  fluctuation  of  the 
market  for  Florida  strawberries,  the 
record  indicates  that  the  impact  of 
California  strawberries  is  not  only  that 
more,  higher  quality  strawberries  enter 
the  market,  but  also  that  the  California 
strawberries  demand  a  higher  price  in 
the  same  markets  because  of 
promotional  efforts  carried  out  by  that 
State's  own  strawberry  promotion 
program.  Strawberries  are  not  a  staple 
in  most  American's  diets.  The  demand 
for  strawberries  is  not  constant,  but  is 
very  dependent  on  promotional 
campaigns  and  impulse  buying. 

The  SBA  exception  also  contends  that 
any  increase  in  Florida  production 
would  tend  to  drive  prices  down.  This 
exception  does  not  take  into  account 
increased  promotional  activities  that 
would  be  carried  out  The  proposal 
would  enable  Florida  producers  to  enjoy 
some  of  the  same  promotional 
opportunities  now  benefitting  California 
producers.  As  noted  above,  increased 
promotional  efforts  direcdy  aHect 
demand  and  consumption.  In  addition, 
promotion  programs  can  take  many 
forms  and  do  not  have  to  include  paid 
advertising,  as  indicated  by  the  SBA 
exception.  The  purpose  of  the  program  is 
not  to  raise  market  prices  of 
strawberries,  as  the  SBA  exception 
contends,  but  to  increase  returns  to 
Florida  producers,  which  this  program  is 
designed  to  do. 

The  SBA  took  exception  to  the 
Department's  finding  that  the  proposed 
marketing  order  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
The  impact  of  the  proposed  order  was 
analyzed  in  the  Recommended  Decision. 
It  is  estimated  that  an  assessment  fee  in 
the  range  of  three  to  five  cents  a  flat,  as 
tentatively  proposed  in  testimony, 
would  be  less  than  1  percent  of  the 
producer's  selling  price  at  the  lowest 
prices  in  the  production  season.  When 


prices  are  high,  it  is  estimated  that  such 
assessment  rates  would  be  less  than  one 
third  of  1  percent  of  market  prices. 

According  to  testimony  of  producers 
and  handlers  who  currently  pay  similar 
fees  voluntarily  to  the  FSGA.  the 
increased  cost  of  the  proposed  order's 
assessment  fee  would  not  be 
burdensome.  This  testimony  was  not 
controverted  at,  or  subsequent  to,  the 
hearing.  A  few  producers  testified  that 
they  have  lost  money  for  four  of  the  last 
five  production  seasons  and  that  any 
assessment,  no  matter  how  small,  would 
force  them  into  bankruptcy.  However, 
the  proposed  order  is  intended  to 
increase  the  sales  of  strawberries  and 
thereby  offset  any  assessment 
obligation. 

The  SBA  exception  did  not  consider 
the  evidence  in  the  Recommended 
Decision  indicating  production  costs 
could  be  significandy  less  after 
improved  varieties  are  developed.  The 
record  reflects  that  costs  would  be 
saved  because  fewer  insecticides  and 
pesticides  would  be  needed.  Harvesting 
costs  could  be  reduced  because  of 
increased  labor  efficiency  in  picking 
healthier  strawberries  of  a  more 
consistent  quality. 

The  SBA  exception  also  contends  that 
the  Department  did  not  consider  State 
alternatives  to  a  Federal  marketing 
order  program  as  required  by  Executive 
Order  12612.  We  have  reviewed  this 
proposed  action  in  view  of  the 
provisions  of  the  Executive  Order  and 
determined  that  the  proposed  order  does 
not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  assessment  This 
proposed  action  is  consistent  with  the 
principles  and  provisions  of  Executive 
Order  12812.  Testimony  was  provided, 
and  entered  into  the  Recommended 
Decision  (53  FR  7198J,  of  the  FSGAs 
previous  consideration  of  a  State 
marketing  order  program.  According  to 
testimony,  State  laws  were  changed  in 
the  1970*8  diminishing  the  effectiveness 
of  State  marketing  order  programs. 
Proponents  considered  a  State 
marketing  order  but  decided  against 
such  action  because  (1)  it  required 
separate  enabling  legislation.  (2) 
individual  commodity  industries  do  not 
have  direct  control  of  the  funds  they 
collect  and  (3)  an  unacceptably  high 
administrative  fee  is  charged  by  the 
State.  Evidence  indicated  that  only  three 
Florida  agricultural  commodities  now 
have  active  State  marketing  order 
programs,  and  at  least  two  others  have 
allowed  their  programs  to  terminate 
through  inactivity. 
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Thus,  the  exception  submitted  by  the 
Small  Business  Administration  is  denied 
for  the  reasons  set  forth  in  this  decision. 

An  exception  was  also  submitted  by 
John  T.  Stanaland,  a  strawberry 
producer  in  Wimauma.  Florida.  Mr. 
Stanaland  believes  there  is  no  need  for 
a  Federal  marketing  order  and  thus 
opposes  the  proposed  order  because  the 
economic  and  marketing  conditions  do 
not  justify  a  need  for  the  marketing 
order.  However,  based  on  evidence  of 
the  hearing,  the  Department  has 
determined  that  there  is  a  need  for  the 
proposed  order.  Therefore,  this 
exception  is  denied. 

An  exception  to  the  Recommended 
Decision  was  filed  on  behalf  of  the 
Board  of  Directors  of  the  Florida 
Strawberry  Growers  Association.  Based 
upon  that  exception,  the  findings  and 
conclusions  in  material  issue  number 
3(b]  of  the  Recommended  Decision 
concerning  the  duties  of  the  committee 
are  amended  by  adding  the  following 
new  paragraph  after  the  21st  paragraph 
of  material  issue  number  3(b)  to  read  as 
follows: 

The  executive  director  of  FSGA. 
Charles  F.  Hinton,  filed  an  exception 
stating  that  §  933.29(i)  as  it  appeared  in 
the  Notice  of  Hearing  (52  FR  17584) 
should  be  reinstated  in  the  proposed 
order.  This  paragraph  specified  the  duty 
of  the  committee  to  consult,  cooperate 
and  exchange  information  with  other 
marketing  order  committees  and  other 
individuals  or  agencies  in  connection 
with  all  proper  committee  activities  and 
objectives.  This  paragraph  was  not 
included  in  the  Recommended  Decision 
because  the  activities  specified  in 
§  933.29(i)  do  not  need  to  be  specifically 
included  in  the  proposed  order  as  duties 
of  the  committee.  This  the  committee 
may.  to  the  extent  permitted  by  law. 
engage  in  such  activities  as  is  necessary 
and  proper  in  carrying  out  its 
responsibilities  under  the  Act  and  order. 
Based  also  upon  the  FSGA  exception, 
the  findings  and  conclusions  in  material 
issue  number  3(d)  of  the  Recommended 
Decision  concerning  and  intellectual 
property  such  as  patents,  plant 
materials,  copyrights,  inventions  and 
publications  are  amended  by  adding  the 
following  new  paragraph  after  the  third 
paragraph  of  material  issue  3(d)  to  read 
as  follows: 

In  the  FSGA  exception,  Mr.  Hinton 
requested  clarification  of  {  933.51  regarding 
intellectnal  property  such  as  patents,  plant 
materials,  copyrights,  inventions  and 
publications.  Section  933.51  provides  that  the 
U.S.  government  shall  own  intellectual 
property  arising  out  of  marketing  order  funds. 
However,  on  a  case-by-case  basis,  the 
committee  may,  with  the  approval  of  the 
Secretary,  grant  shared  rights  to  appropriate 


research  instititions  for  any  rents,  royalties, 
residual  payments,  or  income  from  rental 
sale,  leasing,  franchising,  or  other  uses  of 
such  patents,  plant  materials,  copyrights 
inventions  or  publications.  Accordingly,  no 
change  in  the  language  of  i  933.51  is 
necessary. 

Rulings  on  ExceptkNU 

In  arriving  at  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision,  the 
exceptions  to  the  Recommended 
Decision  were  carefully  considered  in 
conjunction  with  the  record  evidence. 
To  the  extent  that  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision  are  at 
variance  with  the  exceptions,  such 
exceptions  are  hereby  denied  for  the 
reasons  previously  stated  in  this 
decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents  entitled, 
respectively.  Marketing  Agreement  for 
Strawberries  Grown  in  Florida,  and 
Marketing  Order  for  Strawberries 
Grown  in  Florida.  These  documents 
have  been  decided  upon  as  the  detailed 
and  appropriate  means  of  effectuating 
the  foregoing  findings  and  conclusions. 

It  is  hereby  ordered,  that  this  entire 
decision,  except  the  annexed  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisons  of  the 
marketing  agreement  are  identical  with 
those  contained  in  the  proposed  order  as 
hereby,  annexed  and  published  with  this 
decision. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  for  the  marketing  order  in 
accordance  with  the  procedure  for  the 
conduct  of  referenda  (7  CFR  900.400  et. 
seq.)  to  determine  whether  the  issuance 
of  the  annexed  order  providing  for  the 
production  research  and  marketing 
promotion  of  strawberries  grown  in 
Florida  is  approved  or  favored  by  the 
producers,  as  defined  under  the  terms  of 
the  order,  who  during  the  representative 
period  were  engaged  in  the  State  of 
Florida  in  the  production  of  strawberries 
for  market.  The  representative  period  for 
the  conduct  of  such  referendum  is 
hereby  determined  to  be  September  1. 
1987  to  May  31. 1988.  The  referendum 
ballot  shall  provide  only  for  the 
approval  or  disapproval  of  the  order. 

The  agents  for  the  Secretary  to 
conduct  such  a  referendum  is  hereby 
designated  to  be  John  Toth  and  William 
Pimental,  Fruit  and  Vegetable  Division. 
USDA/AMS.  PO  Box  2276.  Winter 
Haven,  Florida,  33883;  and  Tom 
Tichenor,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  P.O.  Box 


96456,  U.S.  Department  of  Agriculture. 
Washington,  DC  20090-6456.  The 
referendum  shall  be  conducted  from 
August  17  through  31, 1988. 

List  of  Subjects  in  7  CFR  Fart  933 

Marketing  agreement  and  order. 
Strawberries,  Florida. 

Signed  at  Washington,  DC  on  July  25, 1988. 
Kenneth  A.  GiHes. 

Assistant  Secretary  of  Agriculture,  Marketing 
and  Inspection  Services. 

Marketing  Order  for  Strawberries 
Grown  in  Florida  ' 

Findings  and  Determinations  Upon  the 
Basis  of  the  Hearing  Record 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C  601-674), 
and  the  applicable  rules  of  practice  and 
procedure  effective  thereunder.  (7  CFR 
Part  900),  a  public  hearing  was  held  in 
Valrico,  Florida,  on  May  27-29. 1987, 
upon  the  proposed  marketing  agreement 
and  order  on  strawberries  grown  in 
Florida. 

Upon  the  basis  of  the  record  it  is 
found  that: 

General  Findings 

(1)  The  proposed  marketing  agreement 
and  order  and  all  of  its  terms  and 
conditions  thereof,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  proposed  marketing  agreement 
and  order  regulate  handlers  of 
strawberries  grown  in  the  production 
area  in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  commercial  or 
industrial  activity  specified  in,  a 
proposed  marketing  agreement  and 
order  upon  which  a  hearing  has  been 
held; 

(3)  The  proposed  marketing  agreement 
and  order  are  limited  in  their 
applicability  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  There  are  no  differences  in  the 
production  and  marketing  of 
strawberries  in  the  production  area 
which  make  necessary  different  terms 
and  provisions  applicable  to  different 
parts  of  such  area;  and. 


■  This  order  shall  not  become  effective  unless  and 
until  the  requirements  of  {  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
fonnulate  marketing  agreements  and  mariceting 
orders  have  been  met 
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(5)  The  handling  of  strawberries  in 
Florida,  as  defined  in  the  marketing 
agreement  and  order,  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  strawberries  grown  in 
Florida  shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
contained  in  the  Recommended  Decision 
issued  by  the  Acting  Administrator  on 
March  1, 1988,  and  published  in  the 
Federal  Register  on  March  7, 1988  (53  FR 
7194)  shall  be  and  are  the  terms  and 
provisions  of  this  order,  and  are  set 
forth  in  full  herein.  Those  sections 
identified  with  an  asterisk  (*)  apply  only 
to  the  proposed  marketing  agreement 
and  not  to  the  proposed  marketing 
order. 

PART  933— STRAWBERRIES  GROWN 
IN  FLORIDA 

Subpart— Order  Regulating  Handling 
Definitions 


Sec. 

933.1 

933.2 

933.3 

933.4 

933.5 

933.6 

933.7 

933.8 

933.9 

933.10 


Secretary. 
Act. 
Person. 

Production  area. 
Strawberries. 
Fiscal  period. 
Commiffee. 
Producer. 
Handler. 
Handle. 


Administrative  Body 

933.20  Establishment  and  membership. 

933.21  Term  of  office. 

933.22  Nomination. 

933.23  Selection. 

933.24  Failure  to  nominate. 

933.25  Acceptance. 

933.26  Vacancies. 

933.27  Alternate  members. 

933.28  Powers. 

933.29  Duties. 

933.30  Procedure. 

933.31  Expenses  and  compensation. 

Expenses  and  Assessments 

933.40  Expenses. 

933.41  Assessments. 

933.42  Accounting. 

933.43  Excess  funds. 

933.44  Special  purpose  exemptions. 

Research  and  Development 

933.50  Research  and  development. 

933.51  Patents,  plant  materials,  copyrights, 
inventions  and  publications. 


Reports  and  Records 

Sec. 

933.60  Reports. 

933.61  Records. 

Miscellaneous  Provisions 

933.70  Compliance. 

933.71  Right  of  the  Secretary. 

933.72  Effective  time. 

933.73  Termination. 

933.74  Proceedings  after  termination. 

933.75  Effect  of  termination  or  amendment. 

933.76  Duration  of  immunities. 

933.77  Agents. 

933.78  Derogation. 

933.79  Personal  liability. 

933.80  Separability. 
933.61  Amendments. 

Marketing  Agreement 

'933.90    Counterparts. 
*933.91     Additional  parties. 
*933.92    Order  with  marketing  agreement. 
Authority:  7  U.S.C.  601-674. 

Subpart— Order  Regulating  Handling 

Definitions 

§933.1    Secretary. 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

§933.2     Act. 

"Act"  means  Public  Act  No.  10,  73d 
Congress  (May  12, 1933),  as  amended 
and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (48  Stat.  31,  as 
amended;  7  U.S.C.  601  et  seq.;  68  Stat. 
906, 1047). 

§  933.3    Person. 

"Person"  means  an  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit. 

§  933.4    Production  area. 

"Production  area"  means  the  State  of 
Florida. 

§933.5    Strawberries. 

"Strawberries"  means  all  varieties  of 
the  edible  fruit  belonging  to  the 
roseaceous  genus  "Fragaria"  commonly 
known  as  strawberries  and  grown 
within  the  production  area. 

§933.6    Fiscal  period. 

"Fiscal  period"  means  the  period 
beginning  December  1  and  ending  the 
following  November  30,  or  such  other 
period  as  the  committee,  with  the 
approval  of  the  Secretary,  may 
prescribe. 


§  933.7    Committee. 

"Committee"  means  the  Florida 
Strawberry  Committee,  established 
pursuant  to  this  order. 

§933.8    Producer. 

"Producer"  is  synonymous  with 
"grower"  and  means  any  person 
engaged  in  a  proprietary  capacity  in  the 
production  of  fresh  strawberries  for 
market. 

§933.9    Handler. 

"Handler"  is  synonymous  with 
"shipper"  and  means  any  person  who 
sells  or  handles  fresh  strawberries  or 
causes  fresh  strawberries  to  be  handled. 

§933.10    Handle. 

"Handle"  or  "ship"  means  to  sell, 
consign,  transport,  deliver,  or  in  any 
other  way  to  place  fresh  strawberries 
within  the  production  area  or  between 
the  production  area  and  any  point 
outside  thereof:  Provided,  That  the  term 
"handle"  shall  not  include  the 
transportation  within  the  production 
area  of  strawberries  from  the  field 
where  grown  to  a  handling  facility 
located  within  such  area  for  preparation 
for  market. 

Administrative  Body 

§  933.20    Estaliiistiment  and  membership. 

(a)  The  Florida  Strawberry 
Committee,  consisting  of  12  producer 
members,  is  hereby  established.  For 
each  member  of  the  committee  there 
shall  be  an  alternate  who  shall  have  the 
same  qualifications  as  the  member. 

(b)  Each  person  selected  as  a 
committee  member  or  alternate  shall  be 
an  individual  who  is  a  producer,  or  an 
officer  or  an  employee  of  a  corporate 
producer. 

(c)  The  composition  of  the  committee, 
as  much  as  is  feasible,  will  represent  the 
industry  it  serves.  Handler 
representation  through  grower  members 
on  the  committee  will  be  a  consideration 
for  nomination. 

§  933.2 1    Term  of  office. 

The  term  of  office  of  committee 
members,  and  their  respective 
alternates,  shall  be  four  (4]  years, 
beginning  on  September  1  and  ending  on 
August  31  four  years  later:  Provided, 
That  (a)  The  term  for  one  fourth  of  the 
initial  members  shall  be  for  one  (1)  year; 
the  term  for  the  second  fourth  of  the 
initial  members  shall  be  two  (2)  years; 
the  term  for  the  third  fourth  of  the  initial 
members  shall  be  three  (3)  years;  and 
the  term  for  the  final  fourth  of  the  initial 
members  shall  be  four  (4)  years 

(b)  Committee  members  and 
alternates  shall  serve  during  the  term  o( 
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office  for  which  they  have  qfualified  and 
are  selected,  or  during  that  portion 
thereof  beginning  on  the  date  on  which 
they  are  sdected  during  such  term  of 
office  and  continuing  until  the  end 
thereof,  and  until  their  succesors  have 
qualified  and  are  selected. 

(c)  Any  member  serving  on  the  Florida 
Strawberry  Committee  will  not  be 
eligible  for  renomination  to  the 
committee  for  a  period  of  one  (1)  year. 
Alternate  members  are  not  Umited  in  the 
number  of  consecutive  terms  they  may 
serve. 

(d)  The  term  of  office  of  the  initial 
committee  members  shall  be:  The  three 
nominees  receiving  the  three  highest 
number  of  votes  would  serve  four-year 
terms;  the  three  nominees  receiving  the 
next  highest  number  of  votes  would 
serve  three-year  terms;  the  three 
nominees  receiving  the  enxt  highest 
number  of  votes  would  serve  two-year 
terms:  and  the  three  nominees  receiving 
the  next  highest  number  of  votes  would 
serve  one-year  terms. 

§933.22    Nomination. 

The  Secretary  shall  select  the 
members  of  the  committee  and 
alternates  from  nominations  which  shall 
be  made  in  the  following  manner 

(a)  A  meeting  or  meetings  of 
producers  shall  be  held  in  the 
production  area  to  nominate  members 
and  alternates  for  the  committee.  The 
committee  shall  hold  such  meetings  or 
cause  them  to  be  held  prior  to  July  15  of 
each  year  preceding  the  beginning  of  a 
new  term  of  office  or  by  such  other  date 
as  may  be  approved  by  the  Secretary 
pursuant  to  recommendation  of  the 
committee. 

(b)  At  each  such  meeting  at  least  one 
nominee  shall  be  designated  for  each 
committee  member  and  alternate  whose 
term  expires  November  30  of  the  same 
year. 

(c)  Nominations  for  committee 
members  and  alternates  shall  be 
supplied  to  the  Secretary  in  such 
manner  and  form  as  may  be 
recommended  by  the  committee  and 
approved  by  the  Secretary,  not  later 
than  August  1  of  each  year  preceding 
the  beginning  of  a  new  term  of  ofHce.  or 
by  such  other  date  as  may  be  approved 
by  the  Secretary  pursuant  to 
recommendation  of  the  committee. 

(d)  Only  producers  may  participate  in 
the  nomination  process. 

(e)  For  the  initial  nomination  process, 
the  twelve  individuals  receiving  the 
twelve  largest  number  of  votes  would 
serve  as  committee  members  and  the 
second  twelve  individuals  receiving  the 
twelve  largest  number  of  votes  would  be 
the  respective  alternates. 


§933.23    Selection. 

The  Secretary  shall  select  all 
members  of  the  committee  and  their 
respective  alternates,  from  nominations 
made  pursuant  to  §  933.22.  or  from  other 
qualified  persons. 

§933.24    Failure  to  nominate. 

If  nominations  are  not  made  within 
the  time  and  in  the  manner  specified  in 
S  933.22,  the  Secretary  may,  without 
regard  to  nominations,  select  the 
committee  members  and  alternates, 
which  selection  shall  be  on  the  basis  of 
the  representation  provided  for  in 
S  933.20. 

§933.25    Acceptance. 

Each  person  to  be  selected  by  the 
Secretary  as  a  member  or  as  an 
alternate  member  of  the  committee 
shall,  prior  to  such  selection,  qualify  by 
advising  the  Secretary  in  writing  that 
such  person  agrees  to  serve  in  the 
position  for  which  nominated  for 
selection. 

§933.26    Vacancies. 

To  fill  any  vacancy,  occasioned  by  the 
failure  of  any  person  selected  as  a 
member  or  as  an  alternate  member  of 
the  committee  to  qualify,  or  in  the  event 
of  the  death,  removal,  resignation,  or 
disqualification  of  any  member  or 
alternate  member  of  the  committee,  a 
successor  for  the  unexpired  term  of  such 
member  or  alternate  member  of  the 
committee  shall  be  nominated  and 
selected  in  a  manner  specified  in 
§§  933.22  and  933.23.  If  the  names  of 
nominees  to  fill  any  such  vacancy  are 
not  made  available  to  the  Secretary 
within  a  reasonable  time  after  such 
vacancy  occurs,  the  Secretary  may  fill 
such  vacancy  without  regard  to 
nominations,  which  selection  shall  be 
made  on  the  basis  of  the  representation 
provided  for  in  §  933.20. 

§  933.27    Alternate  memlMfS. 

(a)  An  alternate  member  of  the 
committee  shall  act  in  the  place  and 
stead  of  the  member  for  whom  that 
individual  is  an  alternate,  during  the 
member's  absence.  In  the  event  of  the 
death,  removal,  resignation,  or 
disqualification  of  a  member,  the 
alternate  of  such  member  shall  act  until 
a  succesor  of  such  member  is  selected. 

(b)  If  both  a  member  and  a  respective 
alternate  are  unable  to  attend  a 
committee  meeting,  the  committee  may 
designate  any  other  alternate  present  to 
serve  in  place  of  the  absent  member. 


§933.28 

The  committee  shall  have  the 
following  powers: 

(a)  To  administer  the  provisions  of 
this  part  in  accordance  with  its  terms; 


(b)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  provisions  of  this  part 

(c)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  part;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  part 

§933.29    Dtfties. 

It  shall  be,  among  other  things,  the 
duty  of  the  committee: 

(a)  Prior  to  the  beginning  of  each 
fiscal  year,  to  meet  and  organize,  to 
select  a  chairman  and  such  other 
officers  as  may  be  necessary,  to  select 
subcommittees  of  committee  members, 
and  to  adopt  such  rules  and  regulations 
for  the  conduct  of  its  business  as  it  may 
deem  advisable: 

(b)  To  act  as  intermediary  between 
the  Secretary  and  any  producer  or 
handler 

(c)  To  furnish  to  the  Secretary  such 
available  inforamtion  as  may  be 
requested; 

(d)  To  appoint  such  employees, 
agents,  and  representatives  as  it  may 
deem  necessary  and  to  determine  the 
salaries  and  define  the  duties  of  each 
such  person; 

(e)  To  investigate  from  time  to  time 
and  to  assemble  data  on  the  growing, 
harvesting,  shipping  and  marketing 
conditions  with  respect  to  strawberries, 
and  report  to  the  Secretary; 

(f)  To  keep  minutes,  books,  and 
records  which  clearly  reflect  all  of  the 
acts  and  transactions  of  the  committee 
and  such  minutes,  books  and  records 
shall  be  subject  to  examination  at  any 
time  by  the  Secretary  or  his  authorized 
agent  or  representative.  Minutes  of  each 
committee  meeting  shall  be  reported 
promptly  to  the  Secretary; 

(g)  Prior  to  the  beginning  of  each  fiscal 
period  as  determined  by  the  Secretary, 
and  as  may  be  necessary  thereafter,  to 
prepare  an  estimated  budget  of  income 
and  expenditures  necessary  for  the 
administration  of  this  part.  The 
committee  shall  recommend  a  rate  of 
assessment  calculated  to  provide 
adequate  funds  to  defray  its  proposed 
expenditures.  The  Committee  shall 
submit  such  budget  for  approval  to  the 
Secretary  with  an  accompanying  report 
showing  the  basis  for  its  calculations: 
and 

(h)  To  cause  the  books  of  the 
committee  to  be  audited  by  a  certified 
public  accountant  at  least  once  each 
fiscal  period,  and  at  such  other  time  as 
the  committee  may  deem  necessary  or 
as  the  Secretary  may  request.  The  report 
of  such  audit  shall  show  the  receipt  and 
expenditure  of  funds  collected  pursuant 
to  this  part;  a  copy  of  each  such  report 
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shall  be  furnished  to  the  Secretary  and  a 
copy  of  each  such  report  shall  be  made 
available  at  the  principal  office  of  the 
committee  for  inspection  by  producers 
and  handlers. 

§  933.30    Procedure. 

(a)  Seven  members  of  the  committee, 
including  alternates  acting  for  members, 
shall  be  necessary  to  constitute  a 
quorum  and  the  same  number  of 
concurring  votes  shall  be  required  to 
pass  any  motion  or  approve  any 
committee  action. 

(b)  The  committee  may  provide  for 
meeting  by  telephone,  telegraph,  or 
other  means  of  communication,  and  any 
vote  cast  at  such  a  meeting  shall  be 
promptly  confirmed  in  writing:  Provided, 
That  if  any  assembled  meeting  is  held, 
all  votes  shall  be  cast  in  person. 

(c)  The  committee  shall  give  the 
Secretary  the  same  notice  of  meetings  as 
is  given  to  the  members  thereof. 

§  933.31    Expenses  and  compensation. 

Members  of  the  Committee,  their 
alternates,  subcommittees  including  any 
special  subcommittees,  shall  serve 
without  compensation  but  shall  be 
reimbursed  for  reasonable  expenses 
necessarily  incurred  by  them  in  the 
performance  of  duties  and  in  the 
exercise  of  powers  under  this  part. 

Elxpenses  and  Assessments 

§  933.40    Expenses. 

The  committee  is  authorized  to  incur 
such  expenses  as  the  Secretary  may  find 
are  reasonable  and  likely  to  be  incurred 
by  the  committee  for  its  maintenance 
and  functioning  and  to  enable  it  to 
excercise  its  powers  and  perform  its 
duties  in  accordance  with  the  provisions 
of  this  part  during  each  fiscal  period. 
The  funds  to  cover  such  expenses  shall 
be  acquired  as  described  in  §  933.41,  or 
from  other  sources  approved  by  the 
Secretary. 

§  933.41    Assessments. 

(a)  The  funds  to  cover  the  committee's 
expenses  shall  be  acquired  by  levying 
assessments  upon  handlers  as  provided 
in  this  subpart.  The  means  for  collecting 
said  assessments  shall  be  as  follows: 
Each  handler  who  first  handles 
strawberries  shall  pay  to  the  committee 
the  pro  rata  share,  based  on  the  volume 
of  strawberries  handled  by  such 
handler,  of  the  expenses  which  the 
Secretary  finds  will  be  incurred  by  the 
committee. 

(b]  Assessments  shall  be  levied  at 
rates  established  by  the  Secretary.  Such 
rates  may  be  established  upon  the  basis 
of  the  committee's  recommendations 
and  other  available  information. 


(c)  At  any  time  during,  or  subsequent 
to,  a  given  fiscal  period,  the  committee 
may  recommend  the  approval  of  an 
amended  budget  and  an  increase  in  the 
rate  of  assessment.  Upon  the  basis  of 
such  recommendation,  or  other 
available  information,  the  Secretary 
may  approve  an  amended  budget  and 
increase  the  rate  of  assessment.  Such 
increase  shall  be  applicable  to  all 
strawberries  which  are  handled  under 
this  part  during  that  fiscal  year. 

(dj  The  payment  of  assessments  for 
the  maintenance  and  functioning  of  the 
committee  may  be  required  under  this 
part  throughout  the  period  it  is  in  effect 
irrespective  of  whether  particular 
provisions  thereof  are  suspended  or 
otherwise  become  inoperative.  If  a 
handler  does  not  pay  said  assessment 
within  the  time  prescribed  by  the 
committee,  the  unpaid  assessment  may 
be  subject  to  an  interest  charge  at  rates 
prescribed  by  the  committee  subject  to 
approval  of  the  Secretary. 

(e)  In  order  to  provide  funds  for  the 
administration  for  the  provisions  of  this 
part  during  the  first  part  of  a  fiscal 
period  before  sufficient  operating 
income  is  available  from  assessments  on 
the  current  year's  shipments,  the 
committee  may  accept  the  payment  of 
assessments  in  advance  and  may  also 
borrow  money  for  such  purpose. 

(f)  The  committee  may  accept 
voluntary  contributions,  but  these  shall 
only  be  used  to  pay  expenses  incurred 
pursuant  to  §  933.50.  Furthermore,  such 
contributions  shall  be  free  from  any 
encumbrances  by  the  donor,  and  the 
committee  shall  retain  complete  control 
of  their  use.  The  committee  may  not 
receive  contributions  from  any  person 
whose  contributions  would  constitute  a 
conflict  of  interest. 

§  933.42    Accounting. 

(a)  All  funds  received  by  the 
committee  pursuant  to  the  provisions  of 
this  subpart  shall  be  used  solely  for  the 
purposes  specified  in  this  part. 

(b)  The  Secretary  may  at  any  time 
require  the  committee,  its  members  and 
alternates,  employees,  agents  and  all 
other  persons  to  account  for  all  receipts 
and  disbursements,  funds,  property,  or 
records  for  which  they  are  responsible. 
Whenever  any  person  ceases  to  be  a 
member  of  the  committee  or  an 
alternate,  such  person  shall  account  to 
the  successor  member,  the  committee,  or 
to  the  person  designated  by  the 
Secretary,  for  all  receipts, 
disbursements,  funds  and  property 
(including  but  not  being  limited  to  books 
and  other  records)  pertaining  to  the 
committee's  activities  for  which  such 
person  is  responsible,  and  shall  execute 
such  assignments  and  other  instruments 


as  may  be  necessary  or  appropriate  to 
vest  in  such  successor,  the  committee,  or 
designated  person,  the  right  to  all  of 
such  property  and  funds  and  all  claims 
vested  in  such  person. 

(c)  The  committee  may  make 
recommendations  to  the  Secretary  for 
one  or  more  of  the  members  thereof,  or 
any  other  person,  to  act  as  a  trustee  for 
holding  records,  funds,  or  any  other 
conunittee  property  during  periods  of 
suspension  of  this  subpart,  or  during  any 
period  or  periods  when  regulations  are 
not  in  effect  and,  if  the  Secretary 
determines  such  action  appropriate,  the 
Secretary  may  direct  that  such  person  or 
persons  shall  act  as  trustee  or  trustees 
for  the  committee. 

§  933.43    Excess  funds. 

(a)  If.  at  the  end  of  a  fiscal  period,  the 
assessments  collected  are  in  excess  of 
expenses  incurred,  such  excess  shall  be 
accounted  for  in  acordance  with  one  of 
the  following: 

(1)  If  such  excess  is  not  retained  in  a 
reserve,  as  provided  in  paragraph  (a)(2) 
of  this  section,  to  the  extent  practicable 
it  shall  be  refunded  proportionately  to 
the  persons  from  whom  it  was  collected. 

(2)  The  committee,  with  the  approval 
of  the  Secretary,  may  establish  an 
operating  monetary  reserve  and  may 
carry  over  to  subsequent  fiscal  periods 
excess  funds  in  a  reserve  so  established; 
Provided,  That  funds  in  the  reserve  shall 
not  exceed  approximately  two  fiscal 
periods'  expenses.  Such  reserve  funds 
may  be  used 

(i)  To  defray  any  expenses  authorized 
under  this  part, 

(ii)  To  defray  expenses  during  any 
fiscal  period  prior  to  the  time 
assessment  income  is  sufficient  to  cover 
such  expenses. 

(iii)  To  cover  deficits  incurred  during 
any  fiscal  period  when  assessment 
income  is  less  than  expenses. 

(iv)  To  defray  expenses  incurred 
during  any  period  when  any  or  all 
provisions  of  this  part  are  suspended  or 
are  inoperative,  and 

(v)  To  cover  necessary  expenses  of 
liquidation  in  the  event  of  termination  of 
this  part. 

Upon  such  termination,  any  funds  not 
required  to  defray  the  necessary 
expenses  of  liquidation,  shall  be 
disposed  of  in  such  manner  as  the 
Secretary  may  determine  to  be 
appropriate,  if  after  reasonable  effort  by 
the  committee,  it  is  found  impracticable 
to  return  such  funds  on  a  pro  rata  basis 
to  the  persons  from  whom  such  funds 
were  collected. 
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§  933.44    Spscial  purpose  exemptions. 

(a)  Upon  the  basis  of 
recommendations  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  the 
Secretary  may  exempt  from  any  and  all 
requirements  under,  or  established 
pursuant  to.  S§  933.41.  933.60.  and 
933.61,  the  handling  of  strawberries  in 
such  minimum  quantities,  or  for  such 
specified  purposes  as  the  committee, 
with  approval  of  the  Secretary,  may 
prescribe. 

(b)  The  committee  shall,  with  the 
approval  of  the  Secretary,  prescribe 
such  rules,  regulations,  and  safeguards 
as  it  may  deem  necessary  to  prevent 
strawberries  handled  under  the 
provisions  of  this  section  from  entering 
the  channels  of  trade  for  other  than  the 
specified  purpose  authorized  by  this 
section.  Such  rules,  regulations  and 
safeguards  may  include  the 
requirements  that  handlers  shall  file 
applications  and  receive  approval  from 
the  committee  for  authorization  to 
handle  strawberries  pursuant  to  this 
section. 

Research  and  Development 

§  933.50    Research  and  development 

The  committee,  with  the  approval  of 
the  Secretary,  may  establish  or  provide 
for  the  establishment  of  projects, 
including  production  research,  varietal 
research,  and  marketing  research  to 
promote  efficient  production  of 
strawberries,  as  well  as  development 
projects  and  marketing  promotion, 
designed  to  assist,  improve,  or  promote 
the  marketing,  distribution,  and 
consumption  of  fresh  strawberries.  The 
expenses  of  such  projects  shall  be  paid 
from  funds  collected  pursuant  to  this 
part.  Upon  conclusion  of  each  program, 
but  at  least  annually,  the  committee 
shall  summarize  and  report  on  the 
program  status  and  accomplishments  to 
industry  members  and  the  Secretary.  A 
similar  report  to  the  committee  shall  be 
required  of  any  contracting  party  on  any 
such  project. 

§  933.51    Patents,  plant  materials, 
copyrights,  inventions,  and  publications. 

Any  patents,  plant  materials, 
copyrights,  trademarks,  inventions,  or 
publications  developed  through  the  use 
of  funds  collected  under  the  provisions 
of  this  part  shall  be  the  property  of  the 
U.S.  Government  as  represented  by  the 
committee,  and  shall,  along  with  any 
rents,  royalties,  residual  payments,  or 
other  income  from  the  rental,  sale, 
leasing,  francising,  or  other  uses  of  such 
patents,  plant  materials,  copyrights, 
inventions,  or  publications,  accrue  to  the 
benefit  of  the  committri  'Jpon 


termination  of  this  part,  §  933.74  shall 
apply  to  determine  disposition  of  all 
such  property. 

Reports  and  Records 

§  933.60    Reports. 

Upon  request  of  the  committee,  made 
with  approval  of  the  Secretary,  each 
handler  shall  furnish  to  the  committee, 
in  such  manner  and  at  such  time  as  it 
may  prescribe,  such  reports  and  other 
information  as  may  be  necessary  for  the 
committee  to  perform  its  duties  under 
this  part. 

(a)  Such  reports  may  include,  but  are 
not  necessarily  limited  to.  the  quantities 
of  strawberries  received  by  a  handler 
and  the  quantities  sold  or  otherwise 
disposed  of  by  such  handler. 

(b)  All  reports  and  records  furnished 
or  submitted  by  handlers  to.  or  obtained 
by  the  employees  of  the  committee, 
which  contain  data  or  information 
constituting  a  trade  secret  or  disclosing 
the  trade  position,  financial  condition,  or 
business  operations  of  the  particular 
handler  from  whom  received,  shall  be 
treated  as  confidential  and  the  reports 
and  all  information  obtained  from 
records  shall,  at  all  times,  be  kept  in  the 
custody  and  under  the  control  of  one  or 
more  employees  of  the  committee  who 
shall  disclose  such  information  to  no 
person  other  than  the  Secretary. 

§  933.61    Records. 

Each  handler  shall  maintain  for  at 
least  two  succeeding  years  such  records 
of  the  strawberries  received  and 
disposed  of  by  such  handler  as  may  be 
necessary  to  verify  the  reports 
submitted  to  the  committee  pursuant  to 
this  section. 

Miscellaneous  Provisions 

§  933.70    Compliance. 

Except  as  provided  in  this  part,  no 
handler  shall  handle  strawberries 
except  in  conformity  to  the  provisions  of 
this  part. 

§  933.71     Right  of  the  Secretary. 

The  members  of  the  committee 
(including  successors  and  alternates), 
and  any  agent  or  employe  appointed  or 
employed  by  the  committee,  shall  be 
subject  to  removal  or  suspension  by  the 
Secretary  at  any  time.  Each  and  every 
order,  regulation,  decision, 
determination  or  other  act  of  the 
committee  shall  be  subject  to  the 
continuing  right  of  the  Secretary  to 
disapprove  of  the  same  at  any  time. 
Upon  such  disapproval,  the  disapproved 
action  of  the  said  committee  shall  be 
deemed  null  and  void,  except  as  to  acts 
done  in  reliance  thereon  or  in 


compliance  therewith  prior  to  such 
disapproval  by  the  Secretary. 

§933.72    Effective  time. 

The  provisions  of  this  subpart,  or  any 
amendment  thereto,  shall  become 
effective  at  such  time  as  the  Secretary 
may  declare  and  shall  continue  in  force 
until  terminated  in  one  of  the  ways 
specified  in  this  subpart. 

§  933.73    Terminatioa 

(a)  The  Secretary  may  at  any  time, 
terminate  this  subpart. 

(b)  The  Secretary  shall  terminate  or 
suspend  the  operation  of  any  or  all  of 
the  provisions  of  this  subpart  whenever 
it  is  found  that  such  operation  obstructs 
or  does  not  tend  to  effectuate  the 
declared  poHcy  of  the  Act. 

(c)  The  Secretary  shall  terminate  the 
provisions  of  this  subpart  at  the  end  of 
any  fiscal  period  whenever  it  is  found 
that  such  termination  is  favored  by  a 
majority  of  the  growers  of  strawberries, 
who,  during  such  fiscal  period,  have 
been  engaged  in  the  area  in  the 
production  of  strawberries  for  market: 
Provided.  That  such  majority  have 
produced  for  market  during  such  period 
more  than  50  percent  of  the  volume  of 
strawberries  produced  for  market  in  the 
area;  but  such  termination  shall  be 
effective  only  if  announced  on  or  before 
November  30  of  that  fiscal  period. 

(d)  Ten  years  from  the  effective  date 
of  this  subpart  the  Secretary  shall 
conduct  a  referendum  to  ascertain 
whether  continuance  of  this  subpart  is 
favored  by  growers.  Subsequent 
referenda  to  ascertain  whether 
continuance  of  this  subpart  is  favaored 
by  the  growers  shall  be  conducted  every 
six  yers  after  the  date  of  the  preceding 
referendum. 

(e)  The  provisions  of  this  subpart  shall 
terminate,  in  any  event,  whenever  the 
provisions  of  the  act  authorizing  the 
same,  cease  to  be  in  effect. 

§  933.74    Proceedings  after  termination. 

(a)  Upon  the  termination  of  the 
provisions  of  this  subpart,  the  then 
functioning  members  of  the  committee 
shall  continue  as  joint  trustees  for  the 
purpose  of  liquidating  the  affairs  of  the 
committee,  of  all  the  funds  and  property 
then  in  the  possession  of  or  under 
control  of  the  committee,  including 
claims  for  any  funds  unpaid  or  property 
not  delivered  at  the  time  of  such 
termination.  Action  by  said  trusteeship 
shall  require  the  concurrence  of  a 
majority  of  the  said  trustees. 

(b)  The  said  trustees  shall  continue  in 
such  capacity  until  discharged  by  the 
Secretary;  shall,  from  time  to  time, 
account  for  all  receipts  and 
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disbursements  and  deliver  all  property 
on  hand,  together  with  all  booka  and 
records  of  the  committee  and  of  the 
trustees,  to  such  person  as  ttie  Secretary 
may  direct;  and  ^all.  upon  request  of 
the  Secretary,  execute  soch  assignments 
or  other  instrumeBts  necessary  or 
appropriate  to  vest  in  such  person  full 
title  and  right  to  all  lA  the  funds. 
property  and  claims  vested  in  the 
committee  or  the  trustees  pursuant  to 
this  subpart. 

(c)  Any  person  to  whom  funds. 
property,  or  claims  have  been 
transferred  or  delivered  by  the 
conunittee  or  its  members  pursuant  to 
this  section  shall  be  subject  to  the  same 
obligations  imposed  upon  the  members 
of  the  coouuittee  and  upon  the  said 
trustees. 

§  933k7S    Effect  of  leriiwiatkifi  or 

ar 


Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  tw  of  any  regulation  issued 
pursuant  to  this  subpart,  or  the  issuance 
of  any  amendments  to  either  thereof, 
shall  not — 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  (k  lialMhty  which  shall  have 
arisen  or  which  njay  thereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  regulation  issued  under 
this  subpart,  or 

(b)  Release  or  extingui^  any  violation 
of  this  subpart  or  of  any  regulations 
issued  under  this  subpart,  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  Secretary  or  of  any 
other  person  with  respect  to  any  such 
violations. 

§  933.78    Duration  of  hmnunities. 

The  beneCts.  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  subpart  shall  cease 
upon  the  termination  of  this  subpart, 
except  with  respect  to  acts  done  under 
and  during  the  existence  of  this  subpart 

§933.77    Agents. 

The  Secretary  may,  by  designation  in 
writing,  name  any  person,  including  any 
officer  or  employee  of  the  United  States 
Government,  or  name  any  agency  in  the 
United  States  Department  of 
Agriculture,  to  act  as  the  Secretary's 
agent  or  representative  in  connection 
with  any  of  the  provisions  of  this 
subpart 

§933.78    DarogitfioR. 

Nothing  contained  in  this  subpart  is. 
or  shall  be  construed  to  be.  in 
derogation  or  in  modification  of  the 
rights  oi  the  Secretary  or  of  the  United 
States  to  exercise  any  powers  granted 
by  the  Act  or  otherwise,  or  in 
accordance  wHh  such  powers.  *o  act  in 


the  {Hctnises  whenever  such  action  is 
deemed  advisable. 

§933.79    Personal  Habttlty. 

No  member  or  alternate  of  the 
committee  nor  any  employee  or  agent 
thereof,  shall  be  held  personally 
responsible,  either  individually  or  jointly 
with  others,  in  any  way  whatsoever,  to 
any  grower,  handler,  or  to  any  person 
for  errors  in  judgment  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
as  such  member,  alternate,  agent  or 
employee,  except  for  acts  of  dishonesty, 
willful  misconduct,  or  gross  negligence. 

§933uM    Sapv^miy. 

If  any  provision  of  this  subpart  is 
declared  invalid,  or  the  appKcabihty 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder  of  this  part  or  the 
applicability  thereof  to  any  other 
person,  circumstance,  or  thing,  shall  not 
be  affected  thereby. 

§  933.81    Amandmants. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  tinte,  by  the 
commitee  or  by  the  Secretary. 

Marketing  Agreement 

*§  933.90    Coumarpwta. 

This  agreement  may  be  executed  in 
multiple  counterparts  and  when  one 
counterpart  is  signed  by  the  Secretary, 
all  such  counterparts  shall  constitute, 
when  taken  together,  one  and  the  same 
instrument  as  if  all  signatures  were 
contained  in  one  original. 

*§  933.91    Additional  pwtiaa. 
After  the  effective  date  thereof,  any 

handler  may  become  a  party  to  this 
agreement  if  a  counterpart  is  executed 
by  such  handler  and  delivered  to  the 
Secretary.  This  agreement  shall  take 
effect  as  to  such  new  contracting  party 
at  the  time  such  counterpart  is  delivered 
to  the  Secretary,  and  the  benefits, 
privileges  and  immunities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  such  new  contracting  party. 

*§  933.92    Order  with  martcettng 


Each  signatory  hereby  requests  the 
Secretary  to  issue,  pursuant  to  the  Act. 
an  order  providing  for  regulating  the 
handling  of  fresh  Florida  strawberries  in 
the  same  manner  as  is  provided  for  in 
this  agreement. 

Signed  at  Washington.  DC  on  }u)y  25. 198S. 
Kenneth  A.  GiUas, 

AashtoBt  Secretary  of  Agriculture.  Marketing 
and  Inspecboii  Servicea. 
[FR  Doc.  8a-17092  Filed  7-Z8-aac  8:45  am) 

BILLING  COOE  MtO-tZ-H 


7  CFR  Part  967 
[FV-8S-14MPR) 

Celery  Grown  In  FlorMa;  Propoied 
HMdHng  RegulifHon 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  action  proposes 
establishing  the  quantity  of  Florida 
celery  which  handlers  may  market  besh 
during  the  1986-89  marketing  season  at 
6,789,738  crates  or  100  percent  of 
producers'  base  quantities.  This 
proposal  would  encourage  Florida 
celery  growers  to  assume  the  risks  of 
planting  celery  by  placing  a  ceiling  on 
the  amount  of  Florida  celery  which 
could  be  shipped  to  fresh  markets.  It  is 
intended  to  lend  stability  to  the  industry 
and,  thus,  help  to  provide  consumers 
with  an  adequate  supply  of  the  product. 
However,  as  in  past  seasons,  the 
limitation  on  the  quantity  of  Florida 
celery  handled  for  fresh  shipment  is  not 
expected  to  restrict  the  quantity  of 
Florida  celery  actually  produced  or 
shipped  to  fresh  markets,  since 
production  and  shipments  are 
anticipated  to  be  less  than  the  allotment. 
This  proposal  was  recommended  by  the 
Florida  Celery  Committee,  the  agency 
responsible  for  local  administration  of 
the  order. 

DATE:  Comments  must  be  received  by 
August  29, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  cosmients  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk.  Fruit  and 
Vegetable  Division.  AMS.  USDA,  Room 
2085,  South  Building.  P.O.  Box  96456, 
Washington,  DC  2Q250-6456.  Comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
insjiection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Belden,  Marketing  Specialist 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Room  2525,  Sooth 
Building,  P.O.  Box  96456,  Wasbinston, 
DC  20250-6456;  telephone:  (202)  447- 
5120. 

SUPPLEMENTARV  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
967  (7  CFR  Part  967],  as  amended, 
regulating  the  handling  of  celery  grown 
in  Florida.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  [7  U.S.C.  eOt- 
674],  hereinafter  referred  to  at,  the  Act. 

TTiis  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
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Departmenlal  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  seven  handlers  of  celery 
who  are  subject  to  regulation  under  the 
marketing  order  for  Florida  celery 
during  the  course  of  the  current  season 
and  13  producers  in  the  regulated  area. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  average  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  Florida  celery  may  be  classified  as 
small  entities. 

This  proposal  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Florida  Celery 
Committee  (committee)  and  upon  other 
available  information.  The  committee 
met  on  June  9. 1988,  and  recommended  a 
marketable  quantity  of  6.789,738  crates 
of  fresh  celery  for  the  1988-89  marketing 
year  beginning  August  1. 1988. 
Additionally,  a  uniform  percentage  of 
100  percent  was  recommended  which 
would  allow  each  producer  registered 
pursuant  to  S  967.37(f)  of  the  order  to 
market  100  percent  of  such  producer's 
base  quantity.  These  recommendations 
were  based  on  an  appraisal  of  expected 
1988-89  supplies  and  prospective  market 
demand. 

As  required  by  §  967.37(d)(1)  of  the 
order,  a  reserve  of  6  percent  of  the  1987- 
88  total  base  quantities  is  authorized  for 
new  producers  and  for  increases  by 
existing  producers  for  the  1988-89 
season.  However,  there  were  no 
applications  for  new  or  additional  base 
submitted  for  the  1988-89  season. 

The  proposal  would  limit  the  quantity 
of  Florida  celery  which  handlers  may 
purchase  from  producers  and  ship  to 
fresh  makets  during  the  1988-89  season 
to  6,789,738  crates.  This  marketable 
quantity  is  identical  to  the  1987-88 


marketable  quantity  and  is  about  20 
percent  more  than  the  average  number 
of  crates  marketed  fresh  during  the 
1982-83  through  1986-87  seasons.  It  is 
expected  that  the  6,789,738  crate 
marketable  quantity  will  be  above 
actual  shipments  for  the  1988-89  season. 
Thus,  the  6,789.738  crate  marketable 
quantity  is  not  expected  to  restrict  the 
amount  of  Florida  celery  which  growers 
produce  or  the  amount  of  celery  which 
handlers  ship. 

This  proposal  would  encourage 
Florida  celery  growers  to  assume  the 
risks  of  planting  celery  by  placing  a 
ceiling  on  the  amount  of  Florida  celery 
which  could  be  shipped  to  fresh 
markets.  It  is  intended  to  lend  stability 
to  the  industry  and,  thus,  help  to  provide 
consumers  with  an  adequate  supply  of 
the  product.  However,  as  in  past 
seasons,  the  limitation  on  the  quantity  of 
Florida  celery  handled  for  fresh 
shipment  is  not  expected  to  restrict  the 
quantity  of  Florida  celery  actually 
produced  or  shipped  to  fresh  markets, 
since  production  and  shipments  are 
anticipated  to  be  less  than  the  allotment. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  967 

Celery.  Florida,  Marketing  agreements 
and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  967  is  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  967  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Add  a  new  §  967.324  under 
Subpart — Rules  and  Regulations  to  read 
as  follows: 

§  967.324    Handling  regulation,  marketable 
quantity,  and  unifonn  percentage  for  the 
1988-89  season  t>eglnning  August  1, 1988. 

(a)  The  marketable  quantity 
established  under  §  967.36(a)  is  6,789,738 
crates  of  celery. 

(b)  As  provided  in  §  967.38(a),  the 
uniform  percentage  shall  be  100  percent. 

(c)  Pursuant  to  §  967.36(b),  no  handler 
shall  handle  any  harested  celery  unless 
it  is  within  the  marketable  allotment  of  a 
producer  who  has  a  base  quantity  and 
such  producer  authorizes  the  first 
handler  thereof  to  handle  it. 

(d)  As  required  by  §  967.37(d)(1),  a 
reserve  of  6  percent  of  the  total  base 
quantities  is  hereby  authorized  for:  (1) 
New  producers  and  (2)  increases  for 
existing  base  quantity  holders. 


(e)  Terms  used  herein  shall  have  the 
same  meaning  as  when  used  in  the  said 
marketing  agreement  and  order. 

Dated:  July  26,  1988. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

|FR  Doc.  88-17156  Filed  7-28-88;  8:45  am] 
BILUNG  CODE  3410-03-M 

Rural  Electrification  Administration 
7  CFR  Part  1763 

Architectural  and  Engineering 
Services;  Telephone  Program 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Proposed  rule. 

summary:  The  Rural  Electrification 
Administration  proposes  to  add  Part 
1763,  Telephone  Architectural  and 
Engineering  Services — Telephone 
Program,  to  7  CFR  Chapter  XVII.  This 
new  part  consolidates,  revises,  and 
clarifies  the  policies,  requirements,  and 
procedures  presently  contained  in 
various  REA  publications  including  the 
following  existing  REA  Bulletins: 
340-1  Final  Payments  to  Contractors, 

Engineers,  and  Architects — Telephone 

Program 
341-1  Final  Statement  of  Engineering 

Fee  and  Certificate  of  Engineer, 

Telephone  Engineering  Ser\'ice 

Contract 
341-3  Engineering  Services  for 

Telephone  Borrowers 
342-1  Architectural  Services  for 

Telephone  Borrowers 
380-3  Weekly  Progress  Report  of 

Telephone  Construction  and 

Engineering  Services 
387-3  Final  Documents  Required  to 

Close  Out  Construction  of  Buildings — 

Telephone  Program 

The  Bulletins  listed  above  contain 
certain  policies,  requirements,  and 
procedures  that  will  be  incorporated 
into  other  CFR  Parts.  When  that  is 
accomplished,  these  Bulletins  will  be 
rescinded. 

Part  1763  sets  forth  the  provisions  and 
requirements  of  the  RE  Act  and  the  REA 
administrative  policies,  requirements, 
and  procedures  for  the  provision  of 
architectural  and  engineering  services 
for  the  planning  and  construction 
activities  for  telephone  facilities  and 
systems.  The  primary  objectives  of  the 
proposed  rule  are  to  update,  consolidate, 
clarify,  and  simplify  REA  policies  and 
procedures;  to  lessen  the  burden  on 
borrowers  involved  in  planning  and 
construction  of  telephone  facilities:  and 
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to  decrease  Oie  processing  time  of 
related  documents  by  REA. 

All  borrowers  that  are  parties  to  the 
planning  and  constructioB  of  borrowers' 
telephone  facilities  and  systems  will  be 
affected  by  this  rule. 
DATE:  Public  continents  concerning  this 
proposed  rule  nnist  be  reeerred  by  REA 
no  later  than  August  29, 1988. 
ADDRESS:  Comments  may  be  mailed  to 
William  F.  Albrecht,  Deputy  Assistant 
Administratar— Teleptume. 
Teleconununications  Staff  Division. 
Rural  Electrification  Administration, 
Room  4056,  South  Building,  U.S. 
Department  of  Agricnhme,  Washington, 
DC  20250-1500.  Comments  received  may 
be  inspected  in  Room  4066  between  8:00 
a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  F.  Albrecht  Deputy  Assistant 
Admiiustratot — Tefephone, 
Telecomnunicatioos  Staff  Difvision. 
Rural  Electrification  Administration, 
Room  4056,  South  Building.  U.S. 
Departmextt  of  A^ricaHiire,  Wastuagtoo. 
DC  20250-150a  telephone  number  (202) 
382-9549.  The  Draft  ReguJatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  rule  is 
available  on  request  from  the  above 
named  individual. 
SUPPLEMENT  AHY  INFORMATION:  This 
proposed  action  has  been  reviewed  in 
accordance  with  Executive  Order  12291. 
Federal  Regulation.  This  action  will  not 
(1)  have  an  annual  effiect  on  the 
economy  of  $100  million  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  con^>etition. 
employment,  investment  or  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  con^iete 
with  foreign-based  enterprises  in 
domestic  or  export  markets  and, 
therefore,  has  been  determhied  to  be 
"not  major." 

This  actioB  does  not  fall  within  the 
scope  of  the  Regnlatory  Flexibilrty  Act. 
REA  has  conchided  drat  promulgation  of 
this  rule  would  not  represent  a  major 
Federal  action  significantly  affecting  the 
qaality  of  the  honan  environment  under 
die  National  Environmental  Pohcy  Act 
of  1969  («  VS.C  4321  et  seq.  (1976)1 
and,  Aerefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

PaUic  reporting  burden  for  this 
coDectioR  of  informstion  is  estimated  to 
average  .9  of  an  honr  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  aird  nraintaining  the 


data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  inionnation.  including 
suggeatioos  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM.  Rookl  404-W. 
WasblDgtan.  E>C  202S0;  and  to  the  O^ice 
of  Information  and  Regulatory  Afiairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

This  program  is  Hsted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  cmd  10.852,  Rural 
Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  Part  3015,  Subpart  V  (50  FR 
47034,  November  14. 1985).  this  program 
is  excluded  &om  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consaltation  with 
State  and  local  officials. 

Background 

Currently,  the  policies  and 
requirements  for  providing  architectural 
and  engineering  services  for  planning 
and  construction  activities  for 
borrowers'  telephone  facilities  and 
systems  are  contained  in  mmicroas  REA 
Bulletins  and  REA  Staff  Instructions 
(internal  instructions  for  REA 
personnel).  Many  of  these  are  outdated 
and  contain  conflicting  information.  It  is 
necessary  to  consolidate  the  information 
and  make  it  available  to  the  public  by 
publishing  it  in  the  Federal  Register. 

The  proposed  rule  clarifies  REA 
policies  and  requirements  pertaining  to 
the  provision  of  engineering  services  by 
the  borrower's  own  staff.  It  sets  forth 
the  minimum  requirements  the 
borrower's  employees  must  meet  for 
REA  approval  for  the  borrower  to 
provide  sadi  services. 

This  proposed  rule  eliminates  some 
reporting  requirements  and  streamtines 
others,  reducing  die  borrowers*  burden, 
while  permitting  REA  to  maintain  the 
security  of  the  Government's  loans. 

7  CFR  Part  1763  supeisedcs  any 

sectioDS  of  REA  BuUetios  with  which  it 
is  in  conflict 

List  of  SebJMts  i»  7  CFS  Part  1763 

Loan  program* — communications, 
Telecoouaanications,  Telephone. 

Therefore,  REtA  proposes  to  amend  7 
CFR  Chapter  XVH  by  adding  the 
following  new  Part  1763: 


PART  1763-ARCHITGCrrURAL  AMD 
ENGINEERING  SERVICES- 
TELEPHONE  PROGRAM 


Subpart  A— Genarat 


GcacraL 

Deiinitions. 

Availability  of  REA  fonns. 

List  of  architects  and  oigineers. 

Insurance  requirements. 

Payments 


Sec. 

1763.1 

1763.2 

1763.3 

1763.4 

1763.5 

1783.B 

17tO.7-1763.19  (Reserved) 

Subpart  fr-ArcMI*ctunl  Sarvlcaa 

1763.20  Selection  of  ardiilects. 

1763.21  Arcfcitectarai  aernas  contracL 

1763.22  CloaeoMt  of  architectural  senrkes 
contract. 

1763.23-1763J9  (Reserved) 

Subpart  C— Engtoiaaffna  Sarvtea* 

1763.40  Preloan  engineering. 

1783.41  Preloan  engineering  procedures. 

1763.42  Posdoan  engineering  by  contract. 

1763.43  Postkwfl  engineering  by  force 
account 

1763.44  IxMB  funds  (or  engiaccring  tcrvices. 

1763.45  Engineer's  progress  re^rts. 

1 763.46  Closcout  of  the  postioan  cngiiiecring 
contract 

Autharily:  7  U.S.C.  901  et  aeg..  7  U.S.C.  192t 
et  sftf. 


Subpsrt 


§T763.t    GanaraL 

(a)  The  standard  REA  Loan 
Documents  (as  d^ned  in  7  CFR  Part 
1758]  contain  provisions  regarding 
engineering  and  aichitectBral  services 
performed  by  or  for  REA  telephone 
borrowers.  This  part  implements  certain 
of  the  provisions  by  setting  fordi  the 
requirements  and  piocedaves  to  be 
followed  by  bocrowen  in  seiecting 
architects  and  engineers  and  obtaining 
architectural  and  engineering  services 
by  contract  or  by  force  account 

(b)  Architects  and  engineers 
performing  services  for  REA  telephone 
borrowers  most  meet  the  applicable 
registration  and  licensing  requirements 
of  the  state  in  which  the  fadHties  will  be 
located. 

(c)  Contracting  for  the  services  of  an 
architect  is  required  on  all  building 
projects  financed  with  loan  fiinds.  The 
selection  of  the  architect  does  not 
require  REA  approval.  REA  approval  of 
the  architectural  services  contract  is 
required,  and  REA  Contract  Form  165, 
Architectural  Services  Contract — 
Telephone,  shall  be  used  except  for 
unattended  central  office  buildings 
when  architectural  services  may  be 
furnished  under  REA  Contract  Form  217, 
Post  loan  En^eering  Service  Contract 
Refer  to  §§  1763.2a  1763.21  and  1763JJ2 
for  further  direction. 
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(d]  The  fmm  of  cootract  used  for 
preloan  engineering  lervices,  the 
selection  of  the  preloan  engineer,  and 
the  preloan  engineering  contract  are  not 
subiect  to  REA  approval.  Some 
borrowers  may  have  employees  on  their 
staff  qualified  to  perform  preloan 
engineering  services.  Refer  to  fiS  1763.40 
and  1763.41  for  further  direction. 

(e]  Postloan  engineering  for  major 
construction  shall  be  performed  by 
contract,  except  where  REA  has 
approved  force  account  engineering.  The 
selection  of  the  contract  engineer  does 
not  require  REA  approval  Contract 
Form  217  shall  be  used  and  it  is  subject 
to  REA  approval.  Refer  to  S  1763.42  for 
further  direction. 

(f)  When  the  extent  of  the  proposed 
major  and  minor  construction  is  such 
that  the  engineering  involved  is  within 
the  capabilities  of  employees  on  the 
borrower's  staff,  it  may  request  REA 
approval  to  provide  such  services.  This 
method  of  providing  engineering 
services  is  referred  to  as  force  account 
engineering.  Refer  to  S  1763.43  for 
further  direction. 

(g)  Engineering  services  associated 
with  minor  construction  and  not  covered 
by  Form  217  may  be  provided  by  REA 
Contract  Form  245,  &igineering  Service 
Contract.  Special  Services — Telephone. 
REA  approval  of  this  contract  is  not 
required. 

S  1763.2    Deflnmons. 

For  the  purpose  of  this  Part  1763: 

(a)  Contract.  The  services  contract 
between  the  borrower  and  Its  architect 
or  engineer. 

(b)  Force  Account  Engineering.  Any 
preloan  or  postloan  engineering  services 
performed  by  the  borrower's  staff. 

(c)  GFR.  REA  General  Field 
Representative  assigned  to  the  Project. 

(d)  Inject.  The  rural  telephone 
system,  or  portion  thereof,  described  in 
the  Plans  and  Specifications. 

(e)  Loan  Design  (LD).  Supporting  data 
for  a  loan  application.  See  )  1749.32  for 
further  information. 

(f)  Major  Construction.  A  telephone 
plant  project,  estimated  to  cost  more 
than  $100,000.  including  all  labor  and 
materials. 

(g)  Minor  Construction.  A  telephone 
plant  project,  estimated  to  cost  $100,000 
or  less,  including  all  labor  and  materials. 

(h)  Postloan  Engineering  Services. 
The  design,  procurement,  and  inspection 
of  construction  to  accomplish  the 
objectives  of  a  loan  as  stated  in  a  LD 
approved  by  REA. 

(i)  Preloan  Engineering  Services.  The 
planning  and  design  work  performed  in 
preparing  a  LD.  This  consists  of  helping 
the  borrower  determine  the  objectives 
for  a  loan,  selecting  the  most  effective 


and  efficient  methods  of  meeting  loan 
objectives,  and  pr^aring  the  LD  which 
describes  the  objectives  and  discusses 
the  method  selected. 

§1763.3    AvaiabNity  of  REA  forms. 
Single  copies  of  REA  forms  and 
publications  cited  in  this  Part  are 
available  free  from  Administrative 
Services  Division.  Rural  Electrification 
Administration.  United  States 
Department  of  Agriculture.  Washington. 
DC  20250-1500.  These  forms  and 
publications  may  be  reproduced. 

S  1763.4    List  Of  Architects  and  Enginsers. 

(a)  Engineers  interested  in  performing 
services  for  borrowers  shall  keep  REA 
informed  on  the  qualifications  of  the 
principals  who  would  be  responsible  for 
the  work.  Completed  copies  of  REA 
Form  179,  Architects  and  Engineers 
Qualifications,  shall  be  submitted  to 
REA  for  this  purpose. 

(b)  REA  will,  upon  request,  supply  the 
names  of  engineers  who  are  performing, 
have  performed,  or  have  expressed  an 
interest  in  performing  engineering 
services  for  borrowers  and  have 
submitted  a  current  Form  179  to  REA. 
REA  neither  approves  nor  recommends 
engineers,  but  does  maintain  a  listing  of 
engineers  participating  or  interested  in 
participating  in  the  program. 

(c)  Borrowers  select  Uieir  own 
architects.  REA  does  not  maintain  a  list 
of  architects  interested  in  performing 
services  for  borrowers. 

§  1763.5    Insurance  requirements. 

(a)  Architects  and  engineers 
performing  work  for  borrowers  shall 
obtain  insurance  coverage  as  required 
by  7  CFR  Part  1788. 

(b)  Borrowers  shall  ensure  that  their 
architects  and  engineers  comply  with 
the  insurance  requirements  of  their 
contracts.  See  7  CFR  1788.54. 

§1763.6    Payments. 

(a]  Borrowers  shall  make  prompt 
payments  to  architects  and  engineers  as 
required  by  the  contract 

(b)  REA  shall  not  make  loan  funds 
available  for  late  payment  interest 
charges. 

§§1763.7-1763.19    IReearved] 
Sut>part  B— Architectural  Services 

§1763.20    Selection  of  ArcMtecta. 

The  borrower  shall  be  responsible  for 
selecting  and  paying  an  architect  for 
performing  the  architectural  services 
required  in  the  design  and  construction 
of  buildings. 

§1763.21    ArcMtedural  services  contract 

(a)  The  borrower  shall  contract  for 
architectural  services  on  Form  165. 


Except  as  noted  in  §  1763.21(d),  the 
borrower  shall  incur  no  obUgation  for 
architectural  services  until  REA  has 
approved  this  agreement.  A  borrower 
shall  not  enter  into  the  architectural 
services  contract  for  major  construction 
before  REA  has  approved  the 
borrower's  LD. 

(b)  Reasonable  modifications  or 
additions  to  the  terms  and  provisions  in 
Form  165  may  be  made  in  order  to 
obtain  the  detailed  services  needed  for  a 
specific  undertaking.  However,  sudi 
changes  shall  not  relieve  the  architect  of 
any  of  the  responsibilities  required  by 
the  REA  form.  Borrowers  should  obtain 
assistance  from  their  legal  counsel  to 
ensure  that  the  contracts  are  properiy 
prepared  and  executed. 

(c)  Three  executed  copies  of  Form  165 
shall  be  forwarded  to  REA.  If  REA 
approves  the  contract  one  copy  will  be 
sent  to  the  architect  and  one  to  the 
borrower. 

(d)  The  borrower  may  execute  a 
written  agreement  with  the  architect  to 
obtain  the  preliminary  services  set  forth 
in  Article  II,  Section  1  of  Form  165,  until 
such  time  as  the  contract  is  prepared, 
executed  by  all  parties,  and  approved 
by  REA. 

(e)  Loan  funds  will  not  be  available  to 
pay  for  the  preliminary  architectural 
services  if  a  loan  is  not  made  for  the 
project  or  if  the  project  is  abandoned. 

(f)  Subpart  B  of  7  CFR  Part  1765  sets 
forth  the  requirements  and  the 
procedures  to  be  followed  by  borrowers 
in  constructing  central  office, 
warehouse,  and  garage  buildings  with 
REA  loan  funds. 

of 


§1763.22 
services  contract 

(a)  Upon  completion  of  all  services 
and  obligations  required  under  the 
architectural  services  contract  the 
architect  shall  prepare  REA  Form  284. 
Final  Statement  of  Architect's  Fees. 

All  fees  shown  on  the  statement  shall  be 
supported  by  detailed  information 
where  appropriate.  For  example:  out-of- 
pocket  expense,  cost  plus,  and  per  diem 
types  of  compensation  should  be  listed 
separately  with  labor,  transportation, 
etc.,  itemized  for  each  service  involving 
these  types  of  compensation. 

(b)  The  architect  shall  forward  two 
copies  of  Form  284  and  supporting  data 
to  the  borrower.  If  satisfactory,  the 
borrower  shall  approve  the  statement 
sign  both  copies,  send  one  copy  to  the 
GFR  and  retain  one  copy. 

(c)  Upon  approval  of  Form  284  by 
REA,  the  borrower  shall  promptly  pay 
the  architect. 
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§§1763^3-1763.39    [Reserved] 
Subpart  C— Engineering  Services 

§  1763.40    Preloan  engineering. 

(a)  All  engineering  services  required 
by  a  borrower  to  support  its  application 
for  a  loan  shall  be  rendered  by  a 
qualiFied  engineer  selected  by  the 
borrower  or  by  qualified  employees  on 
its  staff.  The  selection  of  the  preloan 
engineer  and  the  form  of  preloan 
engineering  service  contract  are  not 
subject  to  REA  approval.  Borrowers, 
however,  should  discuss  their  proposed 
method  of  obtaining  preloan  engineering 
services  with  the  GFR  before  proceeding 
with  any  arrangements. 

(b)  REA  Contract  Form  835.  Preloan 
Engineering  Service  Contract.  Telephone 
System  Design,  is  a  suggested  form  of 
preloan  engineering  service  contract. 
While  this  form  of  contract  is  not 
required,  it  should  be  referred  to  when 
determining  the  services  the  engineer 
will  perform.  Any  form  of  contract  used 
should  specify  that  preloan  engineering 
services  conform  to  REA  requirements 
for  preloan  studies.  See  Subpart  D  of  7 
CFR  Part  1749. 

§  1763.41    Preioan  Engineering 
Procedures. 

(a)  The  borrower  should  select  a 
preloan  engineer  to  prepare  the  LD 
when  REA  requests  the  borrower  to 
furnish  the  data  required  to  support  the 
loan  application.  The  borrower  may 
utilize  the  list  of  engineers  referred  to  in 
§  1763.4  in  selecting  the  engineering 
firms  to  interview. 

(b)  The  borrower  must  use  general  or 
other  non-loan  funds  to  pay  the  engineer 
for  services  performed  under  the 
contract  until  loan  funds  are  available 
from  REA.  If  the  project  is  abandoned  or 
funds  are  not  included  in  the  loan  for 
preloan  engineering,  the  borrower  must 
use  general  or  other  non-loan  funds  to 
pay  the  engineer. 

(c)  Upon  completion  of  all  services 
and  obligations  under  the  Preloan 
Engineering  Service  Contract  and 
release  of  loan  funds  by  REA.  the 
borrower  may  request  an  advance  of 
loan  funds  using  an  FRS  to  cover  the 
cost  of  the  preloan  engineering  services. 
The  request  for  loan  funds  must  be 
supported  by  a  final  invoice  from  the 
engineer  itemizing  the  services 
performed.  See  7  CFR  Part  1754. 

§  1763.42    Postioan  engineering  by 
contract 

(a)  Major  construction.  (1)  Three 
copies  of  Form  217  executed  by  the 
borrower  and  the  engineer  shall  be  sent 
to  the  GFR  to  forward  to  REA  for 
approval.  The  engineer's  estimate  of  the 


engineering  fees,  on  REA  Form  5CS,  shall 
be  included  for  approval  by  REA. 

(2)  REA  will  review  the  contract  terms 
and  conditions  in  its  approval  process. 
REA  may  withhold  approval  of  the 
contract  if.  in  REA's  judgment: 

(i)  The  contract  form  has  been 
modified. 

(ii)  The  contract  will  not  accomplish 
loan  purposes. 

(iii)  The  engineering  service  fees  are 
unreasonable: 

(iv)  The  contract  presents 
unacceptable  loan  security  risk  to  REA. 
(See  7  CFR  Part  1758) 

(b)  Minor  construction.  (1)  Where  an 
engineering  firm  is  to  inspect  and  certify 
construction  accounted  for  under  the 
work  order  procedure  or  the  Contract 
for  Miscellaneous  Construction  Work 
and  Maintenance  Services.  REA 
Contract  Form  773  (See  Subpart  G  of  7 
CFR  Part  1765).  a  letter  shall  be  sent  to 
REA  giving  the  name  of  the  firm  and  the 
name  and  license  number  of  the 
engineer  who  will  sign  the  certification. 


§  1763.43 
Account 


Postioan  Engineering  by  Force 


(a)  Major  construction.  When  the 
extent  of  the  proposal  construction  is 
such  that  the  engineering  involved  is 
within  the  capabilities  of  employees  on 
the  borrower's  staff,  borrowers  may 
request  REA  approval  to  provide  such 
services  by  submitting  the  following: 

(1)  A  description  of  services  to  be 
performed. 

(2)  The  name  and  qualifications  of  the 
employee  to  be  in  charge.  REA  requires 
this  employee  to  meet  the  State 
experience  requirements  for  registered 
engineers.  In  the  absence  of  specific 
State  experience  requirements,  the 
employee  must  have  at  least  eight  years 
experience  in  the  design  and 
construction  of  telecommunication 
facilities  with  a  least  two  years  of  the 
work  experience  at  a  supervisory  level. 
REA  does  not  require  professional 
registration  of  this  employee. 

(3)  The  names  and  qualifications  and 
project  responsibilities  of  other  principal 
employees  who  will  be  associated  with 
providing  the  engineering  services. 

(4)  REA  Form  179  may  be  used  to 
submit  the  employee  qualifications. 

(5)  A  copy  of  the  resolution  of  the 
board  of  directors  or  a  letter  signed  by 
an  authorized  corporate  official 
acknowledging  the  data  prepared  in 
paragraphs  (a)(1)  and  (2)  and 
authorizing  the  engineering  services 
performed  by  force  account  subject  to 
REA  approval. 

(8)  REA  shall  notify  the  borrower  by 
letter  of  approval  or  disapproval  to 
perform  force  account  engineering.  The 
letter  shall  set  forth  any  conditions 


associated  with  an  approval  or  the 
reasons  for  disapproval. 

(7)  REA's  approval  of  force  account 
engineering  for  major  construction  shall 
be  only  for  the  specific  projects  named 
in  the  notice  of  approval. 

(b)  Minor  construction.  (1)  Where  the 
borrower  proposes  to  perform  the 
inspection  and  certification  of  minor 
construction,  the  following  shall  be 
submitted  to  the  REA: 

(i)  A  copy  of  the  employee's 
qualifications  and  experience  record  on 
Form  179.  unless  previously  submitted. 
In  accordance  with  industry  practice, 
REA  requires  a  minimum  of  four  years 
of  construction  and  inspection 
experience.  The  employee  cannot  be 
engaged  in  the  actual  construction. 

(ii)  A  copy  of  the  board  resolution 
authorizing  the  performance  of  these 
8er\'ices  by  an  employee,  subject  to  REA 
approval. 

(iii)  REA  shall  notify  the  borrower  by 
letter  of  approval  or  disapproval  of  the 
borrower's  staff  employee  to  perform 
the  inspection  and  certification  of 
construction. 


§  1763.44 
services. 


Loan  funds  for  engineering 


(a)  REA  will  consider  making  loan 
funds  available  for  preloan  and  postioan 
engineering  services,  if  requested  by  the 
borrower. 

(b)  Advance  of  telephone  loan  funds 
shall  be  requested  on  an  FRS. 

(c)  Loan  funds  for  engineering  services 
for  minor  construction  shall  be 
advanced  on  the  basic  of  approval 
Summary  of  Work  Orders.  REA  Form 
771.  The  engineering  services  include  the 
inspection  and  certification  of  the 
construction  performed  by  an 
engineering  firm  or  by  an  engineer  on 
the  borrower's  staff.  See  7  CFR  Part 
1765.  Subpart  G. 

(d)  Loan  funds  shall  not  be  used  fur 
engineering  services  in  connection  with 
operation  and  maintenance. 

(e)  Loan  funds  for  engineering 
services  performed  under  Form  245,  if 
approval,  shall  be  advanced  on  the 
basis  of  approval  summary  of  work 
orders.  Form  771. 

§  1763.45    Engineer's  progress  reports. 

(a)  The  engineer  shall  make  progress 
reports  to  the  borrower  once  each  month 
during  the  design  and  construction  of 
the  telephone  facilities,  unless  the 
contract  requires  more  frequent 
reporting.  The  report  shall  refiect. 
beginning  with  the  start  of  staking,  the 
progress  of  staking,  and  construction  on 
new  and  modified  construction  until  all 
the  construction,  including  cleanup  has 
been  completed,  and  the  final 


Federal  Register  /  Vol.  53.  No.  146  /  Friday.  July  29.  1988  /  Proposed  Rules 


28655 


documents  accepted  by  the  GFR.  REA 
Form  521.  Progress  Report  of  Telephone 
Construction  and  Engineering  Services, 
may  be  used  by  the  engineer  for 
submitting  progress  reports  to  the 
borrower,  or  the  engineer  may  develop  a 
more  specific  form  for  use  in  fulfilling 
this  requirement.  One  copy  of  each 
progress  report  covering  construction 
must  be  submitted  to  the  GFR. 

(b)  The  engineer  shall  make  Status  of 
Contract  and  Force  Account  Proposal 
(FAP)  reports  to  the  borrower  once  each 
month.  The  report  shall  show  for  each 
contract  or  FAP  the  approval  contract  or 
FAP  amount,  the  date  of  approval, 
scheduled  date  construction  was  to 
begin  and  the  actual  date  construction 
began,  the  scheduled  completion  date, 
the  estimated  or  actual  completion  date, 
the  estimated  or  actual  date  of 
submission  of  closeout  documents,  and 
an  explanation  of  dalays  or  pther 
pertinent  data  relative  to  progress  of 
project.  One  copy  of  the  report  must  be 
submitted  to  the  GFR. 

§1763.46    ao««oiJt  Of  the  Posttoan 
Engineering  Service  Contract 

(a)  Upon  completion  of  all  services 
required  under  the  engineering  service 
contract  Form  217,  the  borrower's 
engineer  shall  prepare  and  forward  to 
the  borrower  four  copies  of  the  Final 
Statement  of  Engineering  Fee,  REA  Form 
506. 

(b)  If  the  statement  is  satisfactory,  the 
borrower  shall  sign  the  four  copies, 
retain  one  copy  and  send  three  copies  to 
the  GFR. 

(c)  Upon  approval  of  Form  506  by 
REA,  the  borrower  shall  requisition 
funds  for  final  payment  and  promptly 
pay  the  engineer. 

Dated:  ]une  13. 1988. 
Harold  V.  Hunter. 

Administrator. 

|FR  Doc.  88-17095  Filed  7-28-88;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  GFR  Part  13 
[RIc  No.  842  30761 

Batesvllle  Casket  Co.,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 


agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Batesville,  Ind. 
casket  manufacturer  from  making  future 
misrepresentations  and  unsubstantiated 
claims  concerning  casket  durability  and 
would  prohibit  false  claims  that  the 
Commission  or  any  other  government 
agency  has  endorsed  Batesville's 
products,  warranty,  or  programs. 

DATE:  Comments  must  be  received  on  or 
before  September  27. 1988. 

ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
136,  6th  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rachel  Miller,  FrC/H-576.  Washington, 
DC  20580.  (202)  326-2463. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  1 2.34  of  the  Commission's  Rules 
of  Practice  (16  GFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  fin^l  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b){14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Caskets,  Trade  practices. 

Agreement  Containing  Order  to  Cease 
and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Batesville 
Casket  Company.  Inc.,  a  corporation, 
and  it  now  appearing  that  Batesville 
Casket  Company,  Inc.,  a  corporation, 
("proposed  respondent")  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use  of 
the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Batesville  Casket  Company,  Inc.,  a 
corporation,  by  its  duly  authorized 
officers  and  its  attorney,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Batesville 
Casket  Company,  Inc.,  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Indiana.  Its  office  and  principal 
place  of  business  is  located  at  Highway 
46  East,  Batesville,  Indiana  47006. 


2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  the 
Commission  will  take  such  action  as  it 
may  consider  appropriate,  or  the 
Commission  may  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  tlie  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  Tlie 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
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service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

The  following  definitions  shall  apply 
to  this  order 

1.  A  "casket"  is  a  rigid  container 
which  is  designed  for  the  encasement  of 
human  remains  and  which  is  usually 
constructed  of  wood,  metal,  or  like 
material,  and  ornamented  and  lined 
with  fabric. 

2.  "Funeral  goods"  are  the  goods 
which  are  sold  or  offered  for  sale 
directly  to  the  public  for  use  in 
connection  with  funeral  services. 

3.  A  "funeral  provider"  is  any  person, 
partnership  or  corporation  that  sells  or 
offers  to  sell  funeral  goods  and  funeral 
services  to  the  public. 

4.  "Funeral  services"  are  any  services 
which  may  be  used  to  care  for  and 
prepare  deceased  human  bodies  for 
burial,  cremation  or  other  final 
disposition:  and  arrange,  supervise  or 
conduct  the  funeral  ceremony  or  the 
final  disposition  of  deceased  human 
bodies. 

Parti 

It  is  Ordered  that  respondent 
Batesville  Casket  Company.  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
marketing,  offering  for  sale,  sale  or 
distribution  of  any  casket  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from: 

A.  Misrepresenting,  directly  or  by 
implication,  the  durability  or  expected 
life  of  any  casket,  including  but  not 
limited  to  any  misrepresentation  of  the 
period  of  time  after  interment,  whether 
stated  as  a  specific  number  of  years  or 
generally,  during  which  any  casket  is 
designed,  or  in  the  ordinary  course  of 
events  cun  reasonably  be  expected,  to 


prevent  the  entrance  of  air.  water,  or 
other  gravesite  substance:  and 

B.  Making  any  representation,  directly 
or  by  implication,  about  the  durability  or 
expected  life  of  any  casket,  unless  at  the 
time  of  making  the  representation 
respondent  possesses  and  relies  upon  a 
reasonable  basis  for  such 
representation.  For  purposes  of  this 
order,  a  reasonable  basis  shall  consist  of 
competent  and  reliable  scientific 
evidence  which  substantiates  such 
representation.  To  the  extent  that  such 
evidence  consists  of  technical, 
engineering  or  other  professional  tests, 
experiments,  analyses,  research,  studies, 
surveys,  or  expert  opions,  such  evidence 
shall  be  "competent  and  reliable"  for 
purposes  of  this  paragraph  only  if  those 
tests,  experiments,  analyses,  research, 
studies,  surveys,  or  opinions  are 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  only  procedures  that  are  generally 
accepted  in  the  profession  or  science  as 
yielding  accurate  and  reliable  results, 
and  making  only  inferences  and 
extrapolations  that  are  generally 
accepted  in  the  profession  or  science  as 
reasonable  and  reliable. 

C.  Misrepresenting,  directly  or  by 
implication,  that  the  Federal  Trade 
Commission  or  any  other  government 
agency  has  endorsed  or  approved  any 
product  or  product  characteristic,  or  any 
warranty  or  service  program. 

For  purposes  of  this  order,  any 
representation  for  which  the  applicable 
conditions  of  interment  are  not 
specifically  disclosed  will  be  construed 
as  a  representation  of  casket 
performance  in  the  majority  of  interment 
conditions  found  in  the  United  States. 

Also  for  purposes  of  this  order, 
whenever  a  written  warranty  offering  a 
remedy  for  any  casket  failure  for  a 
specified  period  of  time  is  issued,  or  the 
duration  of  such  a  warranty  is 
advertised,  this  shall  be  construed  as  a 
representation  that  the  casket  is 
designed,  and  in  the  ordinary  course  of 
events  can  reasc  ably  be  expected,  to 
perform  without  that  failure  for  that 
specified  time  period.  UNLESS  that 
warranty  or  advertising  clearly  and 
prominently  discloses  that  the  above 
representation  is  not  made.  (An  example 
of  such  a  disclosure  would  be: 
"Batesville  makes  no  claim  that  its 
caskets  will  ordinarily  remain  protective 
for  the  entire  warranty  period.  However, 
if  this  casket  does  not,  we  will .  .  .  .") 
Nothing  in  this  order  requires  that  such 
a  disclosure  be  made  when  issuing  or 
adveitising  a  written  warranty  if  each 
representation  made  according  to  this 
paragraph  is  substantiated,  and  is  not 
misrepresented,  in  compliance  with  this 
Part  of  this  order. 


Part  II 

It  is  further  ordered  that  respondent 
and  its  successors  and  assigns  shall 
maintain  for  three  years  after  the  date  of 
the  last  dissemination  of  the 
representation,  and  upon  request  shall 
make  available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

1.  Copies  of  all  materials  relied  upon 
for  each  representation  covered  by  this 
order 

2.  Copies  of  all  materials  relating  to 
any  test,  experiment,  analysis,  research, 
study,  survey,  or  expert  opinion  in  the 
possession  of  the  respondent  that  may 
contradict,  qualify,  or  call  into  question 
any  representation  covered  by  this 
order. 

Part  III 

It  is  further  ordered  that  respondent 
shall  forthwith  distribute  a  copy  of 
Attachment  A  to  this  order  to  each 
funeral  provider  and  each  casket 
showroom  that  purchased  a  casket  from 
respondent  during  calendar  year  1987.  to 
each  funeral  provider  and  each  casket 
showroom  that  received  any  marketing 
material  from  respondent  during 
calendar  year  1987.  and  to  each  journal, 
newspaper,  magazine  or  other  media 
outlet  with  which  respondent  has  placed 
any  advertisement  concerning  any 
casket  during  calendar  year  1987.  except 
that  respondent  need  not  send  a  copy  of 
Attachment  A  to  anyone  to  whom,  prior 
to  the  date  of  serv  ice  of  this  order, 
respondent  has  sent  a  copy  of 
Attachment  B  together  with  a  brochure 
incorporating  the  following  language: 

The  Federal  Trade  Commission  staff 
has  informed  Batesville  of  its  belief  that 
Batesville's  pre-1988  warranties  to 
replace  caskets  may  have  been 
understood  to  mean  that  the  caskets 
would  have  remained  protective 
throughout  the  warranty  period  under 
typical  conditions  of  interment.  Because 
of  this  concern,  Batesville's  New 
Progressive  Warranty  establishes 
warranty  periods  that  more  closely 
relate  to  the  expected  periods  during 
which  its  caskets  can  bo  expected  to 
remain  protective. 

Part  IV 

It  is  further  ordered  that  respondent 
shall  forthwith  distribute  a  copy  of  this 
order,  together  with  Attachment  A  to 
this  order,  to  each  of  its  operating 
divisions,  and  to  each  of  its  officers, 
agents,  representatives  or  employees 
engaged  in  the  preparation  or  placement 
of  advertisements  or  other  sales 
materials. 
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If  is  further  ordered  that  respondent 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  the  effective  date  of  any 
proposed  change  in  the  corporate 
respondent  such  as  dissolution, 
assignment  or  sale,  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  which  may  affect 
compliance  obligations  arising  out  of 
this  order. 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  this 
order  becomes  final,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  the  order. 

Attachment  A  to  Order 

Notice  About  Batesville's  Protective 
Claims 

The  Federal  Trade  Commission  has 
indicated  that  it  has  reason  to  believe 
that  Batesville's  warranty  language 
could  be  understood  to  mean  that  most 
Batesville  caskets  will  remain  protective 
throughout  the  warranty  period  under 
typical  conditions  of  interment. 

Batesville's pre-1988  warranties 
should  not  have  been  understood  to 
make  any  claims  about  normal  or 
ordinary  casket  durability.  Pursuant  to 
an  agreement  with  the  Federal  Trade 
Commission.  Batesville  wishes  to 
remind  Funeral  Directors  that  those 
warranties  constituted  no  more  than  a 
promise  to  replace  any  of  its  metal 
caskets  which  are  found  to  have  failed 
to  completely  resist  the  entrance  of  air. 
water  or  any  outside  element  during  the 
stated  warranty  period. 

Batesville  has  revised  its  product 
warranties  so  that,  unless  otherwise 
stated  on  the  warranty,  the  replacement 
periods  shall  more  closely  relate  to  the 
average  or  typical  period  during  which 
the  products  can  be  expected  to  remain 
protective  under  varying  interment 
conditions. 

How  This  Affects  Funeral  Directors 

Although  Funeral  Directors  are  not 
covered  by  this  agreement.  Funeral 
Directors  are  prohibited  from  making 
any  untrue  protective  claims  for  caskets, 
under  the  Commission's  Funeral  Rule. 

Signed: 

Batesville  Casket  Company,  Inc. 

Attachment  B  to  Order 

Batesville  Casket  Company 
Batesville,  Indiana 

Dear 


Within  the  past  few  months  we 
provided  to  you  materials  explaining  our 
new  warranty  program.  At  the  request 
of  the  Federal  "Trade  Commission  staff, 
we  are  replacing  those  materials  with 
the  enclosed  materials,  to  remove  any 
implication  that  the  FTC  has  approved 
Batesville's  products  or  warranty 
program.  The  FTC,  of  course,  does  not 
approve  the  products  or  programs  of  any 
company.  We  would  appreciate  your 
substituting  the  new  materials  for  the 
old  ones. 

Please  understand  that  the  new 
warranties  themselves  remain  in  effect, 
and  will  be  honored. 

Sincerely. 

Batesville  Casket  Company. 
Enclosures: 

Summary  To  Aid  Analysis  of  Consent 
Order 

The  Federal  Trade  Commission  has 
accepted  subject  to  final  approval  an 
agreement  to  a  proposed  consent  order 
from  Batesville  Casket  Company 
(Batesville). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  claims  about  the 
length  of  time  Batesville's  caskets  can 
be  expected  to  remain  airtight  and 
watertight,  and  thus  protective,  after 
interment. 

The  Commission's  complaint  charges 
Batesville  with  misrepresenting,  through 
its  warranties  and  advertising,  that  its 
caskets  would  ordinarily  remain 
protective  for  the  warranty  period,  when 
the  reasonably  expected  protective 
period  in  most  soil  conditions  was 
actually  far  shorter.  The  complaint  also 
charges  that  Batesville  made  these  long- 
term  protective  claims  without  a 
reasonable  basis  for  them. 

In  addition,  the  complaint  charges  that 
Batesville  misrepresented  that  the 
Commission  had  approved  or  endorsed 
the  company's  warranty  program  and 
product  design. 

The  complaint  alleges  that  the 
misrepresentations  and  the  use  of 
unsubstantiated  claims  are  unfair  and 
deceptive  in  violation  of  Section  5  of  the 
Federal  Trade  Commission  Act. 


Part  I  of  the  proposed  consent  order 
would  prohibit  future 
misrepresentations  and  unsubstantiatod 
claims  concerning  casket  durability  or 
Commission  endorsement  of  the 
company's  products  or  programs. 

Part  II  of  the  order  would  require  the 
company  to  keep  records  of  its 
substantiation  for  durability  claims,  as 
well  as  any  information  it  has  that  may 
tend  to  contradict  the  claims. 

Part  III  of  the  order  would  require 
Batesville  to  notify  its  customers  and  the 
media  in  which  it  advertises  that  its 
caskets  could  not  be  expected  to  remain 
protective  for  the  past  warranty  periods. 
Because  Batesville  has  recently  changed 
its  warranty  durations  and  product 
design,  and  has  notified  customers 
specifically  as  to  which  new  warranty 
durations  represent  substantiated 
durabiltiy  claims  and  which  do  not.  the 
order  would  not  require  additional 
notification  to  those  who  were  sent  the 
recent  notice. 

Parts  IV  through  VI  of  the  proposed 
order  are  standard  notice  and  reporting 
provisions  to  ensure  compliance  with 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  their  terms  in  any  way. 
Benjamin  I.  Bemnan. 
Acting  Secretary. 
[FR  Doc.  88-17116  Filed  7-28-88:  8:45  am) 

BILLING  CODE  67S0-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1306  and  1500 

Lawn  Darts:  Notice  of  Proposed 
Rulemaking 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  Lawn  darts  are  devices 
intended  to  be  used  outdoors  by  being 
thrown  upward  and  striking  the  ground 
point  first.  A  regulation,  issued  in  1970 
by  the  Food  and  Drug  Administration 
under  the  Federal  Hazardous 
Substances  Act  ( "FHSA")  and  now 
administered  by  the  Commission, 
currently  bans  lawn  darts,  except  for 
those  intended  for  adult  use  that  (1)  are 
labeled  to  warn  against  use  by  children, 

(2)  include  instructions  for  safe  use,  and 

(3)  are  not  sold  by  toy  stores  or  by  store 
departments  dealing  predominantly  in 
toys  or  other  children's  articles.  Despite 
these  restrictio;in,  which  are  intended  to 
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ensure  that  lawn  darts  are  sold  only  for 
use  as  a  game  of  skill  by  adults,  children 
continue  to  suffer  serious  injuries  and 
deaths  while  playing  with  lawn  darts. 

Accordingly,  the  Commission  issued 
an  advance  notice  of  proposed 
rulemaking  ("ANPR")  on  October  20, 
1987,  explaining  a  number  of  regulatory 
options  available  and  asking  for 
comment  and  data  on  the  issues 
involved.  52  FR  38935.  After  considering 
the  comments  received  on  the  ANPR 
and  other  available  information,  the 
Commission  is  proposing  to  prohibit  the 
sale  of  lawn  darts  that  have  the 
potential  for  causing  skull  punctiu-e 
injuries.* 

DATE:  Conmients  on  this  proposal 
should  be  received  no  later  than  August 
29,1988. 

If  requests  are  made  to  present  oral 
conunents  on  the  proposal,  an 
opportunity  will  be  scheduled  for  10:00 
a.m.  on  August  9, 1988.  Requests  to 
make  oral  comments  should  be 
submitted  to  the  Office  of  the  Secretary 
by  August  5, 1988. 
ADDRESSES:  Comments  should  be 
mailed,  preferably  in  five  [5]  copies,  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207,  telephone  (301) 
492-6800,  or  delivered  to  the  office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Room  528,  5401  Westbard 
Avenue,  Bethesda,  Maryland.  If  an 
opportunity  for  the  presentation  of  oral 
comments  on  the  proposal  is  requested, 
it  will  be  held  at  Room  556  at  the 
Commission's  offices  at  5401  Westbard 
Avenue,  Bethesda,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Tyrrell,  Project  Manager,  Office 
of  Program  Management  and  Budget, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  telephone  (301) 
492-6554. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Consumer  Product  Safety 
Commission  was  created  in  May  of  1973. 
Prior  to  that  time,  the  Federal 
Hazardous  Substances  Act  ("FHSA"),  15 
U.S.C.  1261-1276,  was  administered  by 
the  Food  and  Drug  Administration 
( "FDA").  Section  2(Q)(1)(A)  of  the 
FSHA,  15  U.S.C.  1261(Q)(1)(A).  provides 
that  the  term  "banned  hazardous 
substance"  includes  "any  toy.  or  other 
article  intended  for  use  by  children, 
which  is  a  hazardous  substance."  The 
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Anne  Graham  approved  the  propoaol. 
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Child  Protection  and  Toy  Safety  Act  of 
1969  (83  Stat.  187-190)  amended  the 
FHSA  to  provide  that  any  toy  or  other 
article  intended  for  use  by  children  may 
be  classified  as  a  hazardous  substance 
if  it  is  determined  that  the  article 
presents  an  electrical,  mechanical,  or 
thermal  hazard.  15  U.S.C  1281(F)(1)(D). 
Pursuant  to  this  authority,  the  FDA,  on 
November  17. 1970.  proposed,  among 
other  things,  to  declare  that  lawn  darts 
are  banned  toys  because  they  present  a 
mechanical  hazard  and  an  imreasonable 
risk  of  injury.  35  FR  17664. 

The  FDA  received  only  one  comment 
concerning  the  proposal  to  determine 
that  lawn  darts  present  a  mechanical 
hazard.  That  comment  stated  that  the 
large,  outdoor-type  darts  are  intended 
for  use  by  adults  as  an  outdoor  sport  or 
game.  The  conmient  contended  that 
suitable  labeling  can  be  devised  to 
inform  parents  or  other  adults  of  the 
necessity  of  carefully  supervising 
children  if  they  are  to  be  permitted  to 
play  the  game  and  to  give  other 
information  relating  to  the  safety  of  all 
nonplayers  in  the  immediate  area. 

After  considering  this  comment,  the 
FDA  determined  in  its  final  rule, 
published  December  19, 1970,  that  "lawn 
darts  and  other  similar  sharp-pointed 
toys  usually  intended  for  outdoor  use 
and  having  the  potential  for  causing 
pimcture  woimd  injury,  or  other  injiuy" 
presented  a  mechanical  hazard  within 
the  meaning  of  the  FHSA.  35  FR  1926a 
However,  the  final  rule  (as  summarized 
below)  also  provided  that  the  following 
types  of  lawn  darts  would  not  be 
included  within  the  term  "banned 
hazardous  substance":  Lawn  darts  and 
similar  sharp-pointed  articles  not 
intended  for  toy  use  and  marketed 
solely  as  a  game  of  skill  for  adults, 
provided  such  articles:  (i)  Bear  the 
following  statement  on  the  front  of  the 
panel  of  the  carton  and  on  any 
accompanying  literature: 

Warning:  Not  a  toy  for  use  by  children.  May 
cause  serious  or  fatal  injury.  Read 
instructions  carefully.  Keep  out  of  the  reach  of 
children. 

Such  statement  shall  be  printed  in  a 
sharply  contrasting  color  within  a 
borderline  and  in  letters  at  [least]  one- 
quarter  inch  high  on  the  main  panel  of 
the  container  and  at  least  one-eighth 
inch  high  on  all  accompanying  literature, 
(ii)  Include  in  the  instructions  and  rules 
clear  and  adequate  directions  and 
warnings  for  safe  use  including  a 
warning  against  use  when  any  person  or 
animal  is  in  the  vicinity  of  the  intended 
play  or  target  area.  (iii).  Are  not  sold  by 
toy  stores  or  store  departments  dealing 
predominantly  in  toys  and  other 
children's  articles. 


A  petition  for  judicial  review  of  this 
regulation  was  filed  by  a  lawn  dart 
manufacturer,  and  the  regulation  was 
upheld.  R.B.  /arts.  Inc.  v.  Richardson, 
438  F.2d  846  (2d  Cir.  1971). 

Since  May  of  1973.  when  the 
responsibility  for  administering  the 
FHSA  was  transferred  to  the 
Commission,  the  Commission  has 
periodically  inspected  samples  of  lawn 
dart  labeling  and  instructions  and 
surveyed  marketing  practices  for  lawn 
darts  to  determine  whether  the 
manufacturers,  importers,  and  sellers  of 
lawn  darts  are  complying  with  the 
Commission's  regulations  under  the 
FHSA. 

The  ban  of  lawn  darts  is  codified  in 
section  1500.18(a)(4)  of  Title  16  of  the 
Code  of  Federal  Regulations  ("CFR"). 
The  exemption  quoted  above  for  those 
lawn  darts  that  have  the  specified 
labeling  and  instructions  and  that  are 
not  marketed  in  toy  stores  or  in  store 
departments  dealing  predominantly  in 
children's  articles  is  codified  at  16  CFR 
1500.86(a)(3). 

In  1984.  the  Commission  received 
reports  that  lawn  darts  were  being  sold 
in  certain  toy  stores.  As  a  result,  the 
Commission's  staff  inspected  at  least  77 
retail  stores  and  found  seven  stores  that 
were  selling  lawn  darts  in  violation  of 
the  ban  and  exemption.  Of  the  seven 
violative  retail  stores,  six  were  toy 
stores,  and  three  of  these  were  part  of 
the  same  nationwide  chain.  Products  of 
four  lawn  dart  importers  had  labeling 
violations.  The  retail  sales  and  labeling 
violations  discovered  by  these 
inspections  were  corrected,  and  the 
Commission  issued  a  consumer  safety 
alert  in  July  1985  warning  of  the  hazards 
of  letting  children  play  with  lawn  darts. 

In  June  1987,  the  Conmiission's  staff 
examined  the  labeling  on  lawn  darts 
marketed  by  14  firms,  and  products  from 
all  14  firms  were  found  to  have  labeling 
violations.  Products  of  eight  of  the  firms 
were  considered  to  have  serious 
labeling  violations,  i.e..  no  required 
warning  statement  on  the  front  panel  of 
the  package.  Other  labeling  violations 
included  one  or  more  of  the  following: 
the  types  size  of  the  required  warning 
statement  was  smaller  than  that 
specified  in  the  exemption,  the  warning 
statement  was  absent  from  the 
instructions  or  was  not  printed  with  a 
borderline  as  required,  and  the 
instructions  lacked  clear  and  adequate 
directions  and  warning  for  safe  use. 

In  addition.  Commission  field 
investigators  visited  122  retail  stores 
around  the  country.  Included  in  the  122 
stores  were  38  toy  stores.  60  variety  or 
department  stores,  and  28  sporting 
goods  siores.  Fifty-three  of  the  stores 


were  selling  lawn  darts,  and  18  of  these 
were  displaying  the  product  with  or  in 
close  proximity  to  toys  or  sporting  goods 
intended  primarily  for  children. 
As  a  result,  the  Commission's 
compliance  staff  met  on  July  17, 1987. 
with  importers  and  manufacturers  of 
lawn  darts;  a  representative  from  the 
Sporting  Goods  Manufacturers 
Association  also  attended  that  meeting. 
At  the  meeting,  the  staff  discussed  five 
voluntary  actions  that  could  be  taken  by 
the  firms  to  help  assure  compliance  with 
the  exemption  from  the  ban  and  to 
increase  consumer  awareness  of  the 
hazards  associated  with  lawn  darts  in 
the  hands  of  children.  These  actions 
were: 

1.  The  front  panel  warning  label 
should  be  modified  to  make  it  more 
conspicuous  and  readable.  The 
recommended  front  panel  warning  label 
reads  as  follows: 

Warning:  Not  a  toy  for  use  by  children. 
May  cause  serious  or  fatal  head  injury. 

Keep  out  of  reach  of  children.  Read 
instructions  carefully. 

2.  Place  a  warning  label  on  one  fin  of 
each  lawn  dart  in  a  color  that  contracts 
with  the  fin.  [The  industry  attendees  at 
the  July  17, 1987,  meeting  indicated  that 
they  would  achieve  contrast  by  means 
other  than  color,  such  as  by  contrasting 
texture.)  The  recommended  label  would 
state: 

Warning:  Not  a  toy  for  use  by  children.  Can 
cause  serious  or  fatal  head  injury. 
Keep  children  away  from  throwing  area. 

3.  Change  the  design  of  lawn  darts  to 
prevent  modification,  or  include  a 
warning  against  modification  with  the 
instructions.  The  Commission 
recommended  the  following  language  for 
warning  consumers  against  modifying 
lawn  darts: 

Warning:  Do  not  modify  or  change  the  lawn 
darts  in  any  way. 

Modification  or  changes  can  make  the  dart 
more  hazardous. 

4.  Include  information  on  how  to 
display  lawn  darts  with  each  shipment 
of  lawn  darts  to  retailers.  The 
Commission  recommended  the  following 
statement: 

Important  Safety  Information:  It  is  Illegal  to 
sell  lawn  darts  in  toy  stores  or  in  store 
departments  which  sell  toys  or  other  articles 
for  children. 

Do  Not  display  lawn  darts  in  sporting 
goods  departments  near  sports  equipment 
intended  primarily  for  children. 

Promote  lawn  darts  for  Adult  Use  Only. 

Children  have  been  injured  and  killed  by 
lawn  darts. 

5.  Stop  packaging  lawn  darts  in 
combination  sets  with  other  games. 

After  the  meeting  on  July  17, 1987.  the 
staff  wrote  to  all  known  lawn  dart 


importers  and  to  the  known  domestic 
manufacturer  and  the  company  that 
distributes  its  products.  These  letters 
went  both  to  those  who  attended  the 
meeting  and  to  those  who  did  not 
attend.  The  letters  described  the  five 
voluntary  actions  and  asked  the  firms  to 
state  in  writing  whether  they  were 
willing  to  take  the  actions  requested.  A 
total  of  20  firms  received  letters, 
including  additional  importers  of  lawn 
darts  that  were  identified  between  July 
and  September. 

Nineteen  of  the  firms  responded  in 
writing  or  by  telephone.  Seven  firms 
stated  that  they  would  carry  out  the  five 
requests  (except  for  the  contrasting 
color  on  lawn  dart  fins);  several  of  these 
firms  requested  additional  slight 
modifications  of  the  terms. 

Two  major  firms  stated  in  writing  that 
they  would  carry  out  only  the  first  four 
requests.  One  of  these  firms  also  stated 
that  it  was  in  favor  of  the  Commission 
making  mandatory  all  of  the  voluntary 
actions  which  were  requested. 

Two  firms  stated  general  support  for 
the  voluntary  actions  the  compliance 
staff  had  requested,  but  did  not  address 
the  specific  requests.  Eight  firms  stated 
that  they  intended  to  stop  importing 
lawn  darts. 

On  July  30, 1987,  the  Commission 
issued  a  news  release  about  lawn  dart 
injuries  and  deaths.  In  the  release,  the 
Commission  provides  details  on  the 
existing  ban,  the  exemption,  and  the 
hazard  and  resulting  injuries.  The 
release  urges  consumers  to  keep  lawn 
darts  away  from  children  and  asks 
consumers  to  report  violations  of  the 
ban  or  exemption  to  the  Commission. 

On  October  1, 1987,  the  Commission 
met  to  consider  what  actions  are 
appropriate  to  address  the  continuing 
injuries  and  deaths  to  children  that 
occur  when  children  play  with  lawn 
darts.  By  a  unamimous  vote,  the 
Commission  decided  at  its  October  1, 
1987,  meeting  to  issue  an  ANPR 
indicating  that  the  Commission  might, 
among  other  actions,  either  require  the 
five  actions  requested  of  industry  at  the 
July  17, 1987,  meeting  with  the  staff  or 
ban  all  lawn  dart  and  similar  pointed 
objects  usually  intended  for  outdoor  use 
and  having  the  capacity  for  causing 
puncture  wound  injuries. 

The  Commission  indicated  that 
whatever  action  ultimately  would  be 
taken  would  take  into  account  the 
results  of  a  surveillance  program  to  be 
conducted  by  the  Commission's  staff 
three  months  after  publication  of  the 
ANPR;  the  object  of  the  surveillance 
was  to  determine  if  the  industry  is  in 
substantial  compliance  with  the  existing 
regulations  and  with  the  actions 
requested  at  the  July  17, 1987.  meeting 


described  above.  The  Commission 
stated  further  that  its  final  action  would 
also  depend  upon  an  evaluation  of 
whether  such  voluntary  or  mandatory 
standards,  if  enforced,  could  be 
expected  to  protect  consumers  from 
unreasonable  risk  of  injuries. 

The  staff  was  further  directed  to 
vigorously  enforce  the  current  FHSA 
provisions  on  lawn  darts  and  to  issue  a 
consumer  alert  annually.  The 
Commission  has  recently  brought  two 
cases  in  U.S.  District  Courts  against 
major  retail  chains  for  lawn  dart 
violations.  In  one  of  these  cases,  the 
defendant  signed  a  consent  decree  to 
settle  the  Commission's  concerns  about 
the  distribution  of  noncomplying  lawn 
darts.  The  other  case  is  still  pending. 

In  addition,  the  Commission  requested 
the  U.S.  Customs  Service  to  consider 
including  lawn  darts  in  the  Operation 
Toyland  program.  This  will  enable  CPSC 
and  the  Customs  Service  to  examine 
incoming  shipments  of  lawn  darts. 

The  staff  also  was  directed  to  begin 
immediately  preparing  an  injury  update, 
human  factors  analysis,  economic  cost/ 
benefit  report,  possible  medical 
evaluation  of  data,  and  other  relevant 
data  and  analysis  that  would  be  needed 
to  determine  whether  further  regulatory 
action  for  lawn  darts  is  appropriate. 

In  response  to  this  direction,  the 
Commission  staff  visited  112  retail 
stores  to  determine  compliance  with  the 
current  restrictions  on  the  sale  of  lawn 
darts.  Of  these  112  stores,  only  31  were 
selling  lawn  darts.  Twenty-nine  of  the  31 
were  variety  or  department  stores,  one 
was  a  toy  store,  and  one  was  a  sporting 
goods  store.  Of  the  31  stores  selling 
lawn  darts,  14  were  in  violation  of  lawn 
dart  requirements.  Violations  consisted 
of  displaying  lawn  darts  for  sale  in  a  toy 
store  or  toy  department  (8  stores)  or 
offering  lawn  darts  for  sale  that  violated 
labeling  requirements  (8  stores).  Two 
stores  were  committing  both  types  of 
violations. 

The  staff  also  identified  18  importers 
or  manufacturers  of  lawn  darts.  Of 
these,  17  firms  were  distributing,  or  had 
recently  distributed,  lawn  darts  with 
labeling  violations.  Ten  of  these  firm 
indicated  that  they  do  not  intend  to 
import,  manufacture,  or  sell  lawn  darts 
in  the  future.  Seven  firms  are  known  to 
intend  to  continue  to  import  lawn  darts. 

With  regard  to  whether  the  firms  were 
willing  to  implement  voluntarily  the  five 
actions  requested  at  the  July  17, 1987, 
meeting,  one  firm  indicated  that  it  will 
not  comply  voluntarily  with  the 
requests.  Except  for  one  firm  that  was 
undecided  about  whether  it  would  sell 
lawn  darts  in  combination  sets  with 
other  games,  the  remainder  or  the 
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companies  indicated  that  they  would 
comply  with  the  five  requests  on 
various,  and  sometimes  indeHnite, 
schedules. 

The  ANPR  was  published  on  October 
20. 1987.  52  FR  38935  (October  20. 1987). 

B.  The  Product  and  the  Scope  of  the 
Rule 

Lawn  darts  are  devices  that  are 
intended  to  be  used  outdoors  and  that 
are  designed  so  that  when  they  are 
thrown  into  the  air  they  will  contact  the 
ground  point  first.  Often,  lawn  darts  are 
used  in  a  game  where  the  darts  are 
thrown  at  a  target  or  other  feature  on 
the  ground.  The  types  of  lawn  darts  that 
have  generally  been  available  in  the 
past  and  that  have  demonstrated  their 
ability  to  cause  skull  puncture  injuries 
typically  have  a  metal  or  weighted 
plastic  body,  on  the  front  of  which  is  an 
elongated  metal  shaft  about  %  inch  in 
diameter,  which  may  or  may  not  have  a 
pointed  tip.  These  darts  have  a  shaft  on 
the  rear  of  the  body  to  which  plastic  fins 
are  attached.  These  darts  are  about  a 
foot  in  length  and  weigh  about  one 
quarter  to  one  half  pound.  These  darts 
are  intended  to  stick  in  the  ground  when 
thrown. 

Recently,  the  Commission  has  become 
aware  of  two  additional  types  of  games 
using  devices  that  could  fall  within  the 
general  understanding  of  the  term  lawn 
darts.  One  type  uses  a  soft,  usually 
plastic,  body  with  an  approximately 
hemispherical  mushroom-  or  tulip- 
shaped  head  of  relatively  large  diameter 
that  is  weighted  so  that  the  large  end 
impacts  the  ground.  This  type  of  "dart" 
is  not  intended  to  stick  in  the  ground  on 
impact,  and  the  Commission's  staff 
concludes  that  this  type  does  not 
present  a  signiFicant  risk  of  skull 
puncture  injuries. 

The  other  recent  type  of  lawn  dart 
resembles  the  shape  of  the  older  type  of 
lawn  dart,  but  is  lighter  and  the  tip  is 
made  of  a  relatively  soft  and  flexible 
material  of  about  the  consistency  of  a 
pencil  eraser.  Furthermore,  the  tip  is 
mounted  in  a  flexible  base  so  that  the 
tip  as  a  whole  can  also  flex.  This  type  of 
dart  is  not  intended  to  stick,  nor  capable 
of  sticking,  in  the  ground,  and  the  staff 
does  not  believe  that  this  type  of  dart 
presents  a  signiHcant  risk  of  skull 
puncture  injuries.  These  darts  are 
designed  to  be  used  with  a  target  that 
will  entrap  a  dart  that  falls  on  the  target. 

The  Commission  does  not  believe  that 
it  is  feasible  to  describe  a  set  of  physical 
characteristics  for  darts  that  are  capable 
of  causing  skull  puncture  injuries, 
because  of  the  large  number  of 
combinations  of  weight,  materials,  tip 
diameter,  tip  shape,  etc..  that  could  be 
used  to  perform  the  function  of  sticking 


in  the  ground.  Nevertheless,  there  is  a 
common  thread  that  connects  the  darts 
that  can  cause  skull  puncture  injuries  to 
children:  all  these  darts  are  intended  to 
stick  in  the  ground  Conversely,  the 
known  darts  that  are  not  intended  to 
stick  in  the  ground  are  believed  to  be 
incapable  of  causing  skull  puncture 
injuries  under  reasonably  foreseeable 
circumstances. 

The  Commission  therefore  has 
decided  to  apply  the  proposed  rule  to 
"lawn  darts  that  have  a  rigid  elongated 
tip  and  that  are  intended  to  be  used 
outdoors  and  thrown  into  the  air  so  that 
they  will  stick  in  the  ground,  as  well  as 
similar  products  for  outdoor  use  that  are 
thrown  in  the  same  manner  and  are 
capable  of  sticking  in  the  ground."  The 
express  inclusion  of  both  darts  intended 
to  stick  in  the  ground  and  darts  capable 
of  sticking  in  the  ground  is  intended  to 
preclude  arguments  about  subjective  or 
unexpressed  intentions. 

The  deHnition  given  above  is  not 
intended  to  include  such  items  as 
arrows,  horseshoes,  javelins,  penknives, 
and  the  like,  nor  is  the  intended  to  apply 
to  indoor  dart  games  that  use  a 
vertically-placed  target,  such  as  "English 
darts"  or  "American  darts."  It  does 
cover  the  type  of  current  lawn  darts  that 
is  intended  to  stick  in  the  ground,  and  it 
does  not  cover  the  two  types  of  lawn 
"darts"  described  above  that  are  not 
intended  to  stick,  nor  capable  of 
sticking,  in  the  ground. 

The  proposed  rule  does  not  require 
the  repurchase  of  prohibited  lawns  darts 
by  manufacturers,  marketers,  or 
retailers  who  have  sold  the  darts  to  the 
next  entity  in  the  chain  of  distribution  or 
to  consumers. 

C.  Risk  of  Injury 

The  risk  that  the  Commission  intends 
to  address  in  this  proceeding  is  that  of 
puncture  of  the  skulls  of  children  caused 
by  lawn  darts  being  used  by  children. 
As  mentioned  above,  the  potential  for 
these  devices  to  cause  these  types  of 
injuries  is  not  necessarily  obvious  to 
parents  or  other  adults  who  might  buy 
these  items  or  allow  their  children  to 
play  with  them,  much  less  to  the 
children  themselves.  This  is  because  the 
tips  do  not  appear  sharp  enought  to 
present  an  obvious  danger  of  puncture. 
The  combined  factors  of  weight,  the 
rigid  shaft,  the  speed  that  the  dart  is 
traveling  at  the  time  of  impact,  and  the 
thickness  of  the  child's  skull  at  the  point 
of  impact  present  the  risk. 

The  Commission's  staff  has  predicted 
the  potential  for  skull  puncture  injury  by 
applying  a  mathematical  model 
originally  developed  for  bullets  to 
estimate  the  probability  of  penetration 
of  the  skull  by  lawn  darts  with  metal 


tips.  The  model  estimates  these 
penetration  probabilities  for  various 
lawn  dart  parameters,  such  as  tip 
diameter,  dart  weight  drop  height,  and 
skull  thickness.  From  this  model,  a 
typical  lawn  dart  weighing 
approximately  V*  lb.,  with  a  metal  tip 
with  a  diameter  of  0.5  cm  (<X2").  and 
dropping  from  a  height  of  12  feet  was 
estimated  to  have  a  probability  of 
penetration  of  37  percent  for  the  average 
skull  thickness  of  male  and  female 
children  3  years  of  age.  It  is  reasonable 
to  expect  that  a  lawn  dart  would  reach  a 
height  of  twelve  feet  above  a  child's 
head  during  normal  use.  The  probability 
of  penetration  increased  to  92  percent 
for  the  minimum  skull  thickness  of  a 
three-year-old. 

As  discussed  in  Section  B  of  this 
notice,  the  Commission  has  concluded 
preliminarily  that  lawn  darts  that  are 
intended  to  stick  in  the  ground  all  have 
the  potential  for  skull  puncture  during 
reasonably  foreseeable  use  or  misuse. 

The  elimination  of  lavra  darts  that  can 
cause  skull  puncture  injuries  can  be 
expected  to  also  eliminate,  or  greatly 
reduce  in  severity,  the  punctures  of 
other  parts  of  the  body,  as  well  as  the 
lacerations,  fractures,  and  other  injuries, 
that  have  been  associated  with  lawn 
darts  in  the  past. 

The  Commission's  staff  estimates  that 
about  6.700  injuries  from  lawn  darts 
were  treated  in  U.S.  hospital  emergency 
rooms  between  January  1978  and 
December  1987.  This  represents  an 
average  of  670  injuries  per  year  treated 
in  emergency  rooms.  Approximately  57 
percent  of  the  injuries  involved  the 
head,  face,  eye.  or  ear.  Approximately  4 
percent  of  the  injured  victims  were 
hospitalized  (on  the  average, 
approximately  25  per  year),  including  all 
of  the  injuries  reported  as  fractures. 
Over  75  percent  of  the  victims  were 
under  age  15;  about  50  percent  of  the 
victims  were  under  age  10.  In  addition. 
Commission  records  dating  back  to  1970 
show  that  at  least  three  children  have 
been  killed  by  injuries  associated  with 
lawn  darts.  These  children  were  4.  7. 
and  13  years  old. 

In  the  25  lawn  dart  injury  reports  for 
which  information  about  the  user  of  the 
lawn  darts  was  available,  the  reports 
indicated  that  children  were  playing 
with  the  lawn  darts,  despite  the  ban  and 
exemption  which  were  developed  to 
keep  the  product  out  of  the  hands  of 
children. 

D.  Statutory  Authorities 

If  lawn  darts  as  a  class  are  deemed  to 
be  articles  intended  for  use  by  children, 
the  darts  would  be  regulated  under  the 
provisions  of  the  FHSA  for  mechanical 
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hazards  of  children's  products.  Sec. 
2(f)(1)(D)  of  the  FHSA.  15  U.S.C. 
1261(f)(1)(D);  Sec.  30(d)  of  the  Consumer 
Product  Safety  Act  ("CPSA").  15  U.S.C. 
2079(d).  If  at  least  some  lawn  darts  were 
deemed  to  be  children's  products,  while 
other  lawn  darts  might  not  be  children's 
products,  a  regulatory  proceeding  to 
address  all  lawn  darts  could  be 
conducted  either  under  both  the  CPSA 
and  the  FHSA  or  under  the  CPSA  alone, 
after  a  finding  that  it  is  in  the  public 
interest  to  do  so  as  provided  in  Section 
30(d)  of  tlie  CPSA. 

An  article  intended  for  use  by 
children  which  has  been  declared  by 
rule  to  be  a  hazardous  substance  is 
banned  under  section  2(q)(l)(A)  of  the 
FHSA.  15  U.S.C.  1261(q)(l)(A).  unless 
exempted.  To  effect  a  ban  of  lawn  darts 
under  the  FHSA,  the  Commission  would 
revoke  the  exemption  at  16  C.F.R. 
1500.86(a)(3)  and  make  any  necessary 
changes  in  Uie  terms  of  the  general  ban 
at  16  C.F.R.  1500.18(a)(4). 

The  Commission  is  authorized,  under 
section  7  of  the  CPSA,  to  promulgate  a 
mandatory  consumer  product  safety 
standard  which  sets  forth  certain 
performance  requirements  for  a 
consumer  product  or  which  sets  forth 
certain  requirements  that  a  product  be 
marked  or  accompanied  by  clear  and 
adequate  warnings  or  instructions.  15 
U.S.C.  2056.  A  performance,  warning,  or 
instruction  standard  must  be  reasonably 
necessary  to  prevent  or  reduce  an 
unreasonable  risk  or  injury.  In  addition, 
if  the  Conmiission  finds  that  no  feasible 
consumer  product  standard  under 
section  7  would  adequately  protect 
consumers  from  an  unreasonable  risk  or 
injury  associated  with  lawn  darts,  the 
Commission  may  promulgate  a  rule 
under  section  8  of  the  CPSA  declaring 
some  or  all  lawn  darts  to  be  banned 
products.  15  U.S.C.  2057. 

The  procedures  and  requisite  findings 
to  accomplish  any  of  the  mandatory 
regulatory  alternatives  under 
consideration  under  either  or  both  acts 
are  essentially  the  same;  both  acts  use  a 
three-stage  rulemaking  procedure.  At 
each  stage  of  the  rulemaking,  the 
Commission  is  required  to  consider 
certain  topics  and  make  specified 
findings,  particularly  about  the  status  of 
voluntary  standards  and  about  the  costs 
and  benefits  of  the  contemplated  rule. 

The  requirements  for  promulgating  a 
mandatory  rule  are  set  out  in  section  9 
of  the  CPSA.  15  U.S.C.  2058.  and  section 
3(f)  of  the  FHSA.  15  U.S.C.  1262(f).  An 
advance  notice  of  proposed  rulemaking 
("ANPR")  is  the  first  step  of  a  regulatory 
proceeding  that  could  lead  to  a  safety 
rule.  As  described  above,  this  step  has 
already  taken  place.  The  second  step  of 
the  rulemaking  procedure,  which  is 


accomplished  by  the  publication  of  this 
notice,  is  the  issuance  of  a  proposed 
rule,  which  is  followed  by  public 
comment  on  the  proposal.  All  comments 
and  submissions  should  be  provided  to 
the  Office  of  the  Secretary,  at  the 
address  given  at  the  beginning  of  this 
notice,  no  later  than  August  29, 1988. 
The  third  step  is  the  issuance  of  a  final 
rule. 

E.  Responses  to  the  ANPR 

The  Commission  received  11 
comments  on  the  A^fPR  that  was 
published  in  the  Federal  Register  on 
October  20, 1987.  One  was  from  a  trade 
association  representing  lawn  dart 
manufacturers,  distributors,  and 
retailers;  one  was  from  a  major 
consumer  organization;  two  were  from 
state  governments;  three  were  from 
manufacturers  of  lawn  darts;  and  four 
were  from  individuals.  The  major  points 
raised  by  these  comments,  and  the 
Commission's  responses  to  those  points, 
are  discussed  below. 

The  trade  association  stated  its 
intention  to  develop  a  voluntary 
standard.  However,  for  reasons 
discussed  below  in  Section  F  of  this 
notice,  the  Commission  has 
preliminarily  determined  that  there  is  no 
feasible  standard  that  can  adequately 
reduce  the  risk  of  skull  puncture  injuries 
associated  with  the  lawn  darts 
addressed  by  this  proposed  rule. 

Two  of  the  three  manufacturers  stated 
that  the  lead  time  given  in  the  ANPR  for 
the  five  actions  that  the  Commission 
had  requested  of  industry  was  not 
sufficient  to  allow  for  an  orderly 
changeover.  Since  the  Commission  has 
preliminarily  determined  that  these 
actions  will  not  adequately  reduce  the 
risk  of  skull  punctures,  for  the  reasons 
stated  in  Section  F  of  this  notice,  these 
comments  are  now  moot. 

The  third  manufacturer,  and  two  of 
the  individuals,  believe  that  the  current 
regulation  is  sufficient  to  address  the 
hazard.  They  state  that  in  many  cases 
the  accidents  are  attributable  to 
consumer  misuse  and  abuse.  For  the 
reasons  stated  in  Section  F  of  this 
notice,  the  Commission  has  determined 
that  the  current  regulation  is  not 
sufficient  to  adequately  reduce  the  risk 
of  skull  puncture  injuries.  The  accidents 
that  are  occurring  result  from  the  type  of 
play  that  youngsters  predictably  will 
engage  in  when  playing  with  these  types 
of  lawn  darts.  While  the  most  serious 
types  of  accidents  are  rare,  they  result 
from  the  characteristics  of  the  product 
and  from  the  known  behavioral 
characteristics  of  the  children  who  can 
be  expected  to  play  with  them.  The 
Commission  does  not  agree  that  the 
deaths  and  serious  injuries  to  children 


that  are  caused  by  the  characteristics  of 
the  product  itself  when  used  in 
predictable  ways  by  children  can  be 
properly  dismissed  as  resulting  from 
consumer  abuse  or  misuse. 

One  state  government  Department  of 
Consumer  Protection  supported  making 
the  five  requested  actions  mandatory. 
However,  as  mentioned  above,  the 
Commission  has  determined  that  these 
actions  will  not  adequately  address  the 
problem.  This  department  also  stated 
that  the  regulatory  options  should  be 
coupled  with  ongoing  enforcement  of  the 
current  regulations.  The  Commission 
agrees  with  this  comment  and,  as 
described  above,  has  directed  the  staff 
to  vigorously  enforce  the  current 
regulations  pending  the  completion  of 
this  rulemaking.  This  organization  also 
urged  that  the  Commission  proceed  with 
rulemaking  under  both  the  CPSA  and 
FHSA,  rather  than  under  the  CPSA 
alone.  As  explained  below  in  Section  F 
of  this  notice,  the  Commission  is 
proposing  this  course  in  order  to 
prohibit  the  sale  of  all  lawn  darts,  and 
not  only  those  lawn  darts  that  the 
Commission  can  establish  are  intended 
for  use  by  children. 

The  consumer  organization,  the 
second  state  government,  and  the  other 
two  individuals  support  a  ban  of  lawn 
darts,  which  is  the  action  the 
Commission  has  decided  to  propose. 

F.  Preliminary  Regulatory  Analysis 

Introduction.  The  Conmiission  has 
preliminarily  determined  that  even  lawn 
darts  that  arguably  are  intended  for  the 
use  of  adults  are  likely  to  be  used  by 
children  at  various  times.  Accordingly, 
for  the  reasons  explained  in  Section  D  of 
this  notice,  the  Commission  is  preparing 
to  take  action  under  both  the  FTiSA  and 
the  CPSA,  so  as  to  reach  all  lawn  darts 
that  present  a  risk  of  skull  puncture 
injuries  to  children  and  to  eliminate 
potential  arguments  about  whether  any 
lawn  darts  can  be  validly  considered  to 
be  intended  for  use  by  adults. 

Under  section  3(h)  of  the  Federal 
Hazardous  Substances  Act  ("FHSA") 
and  Section  9(c)  of  the  Consumer 
Product  Safety  Act  ("CPSA"),  the 
Commission  is  required  to  prepare  a 
preliminary  regulatory  analysis 
containing 

(1)  a  preliminary  description  of  the 
potential  benefits  and  potential  costs  of  the 
proposed  regulation,  including  any  l>enerit8  or 
costs  that  cannot  l>e  quantified  in  monetary 
terms,  and  an  identification  of  those  likely  to 
receive  the  benefits  and  bear  the  costs; 

(2)  a  discussion  of  the  reasons  any 
standard  or  portion  of  a  standard  submitted 
to  the  Commission  under  subsection  [(f)(S)  of 
the  niSA  and  {a)(5)  of  the  CPSA]  was  not 
published  by  the  Commission  as  the 
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proposed  regulation  or  part  of  the  proposed 
regulation; 

(3)  a  discussion  of  the  reasons  for  the 
Commission's  preliminary  determination  that 
efforts  proposed  under  subsection  [(0(6)  of 
the  FHSA  and  (a  1(6)  of  the  CPSAj  and 
assisted  by  the  Commission  as  required  by 
section  5(8](3)  of  the  Consumer  Product 
Safety  Act  would  not,  within  a  reasonable 
period  of  time,  be  likely  to  result  in  the 
development  of  a  voluntary  standard  that 
would  eliminate  or  adequately  reduce  the 
risk  of  injury  identified  in  the  notice  provided 
under  subsection  1(f)(1)  of  the  FHSA  and 
(a)(1)  of  the  CPSA);  and 

(4)  a  description  of  any  reasonable 
alternatives  to  the  proposed  regulation, 
together  with  a  summary  description  of  their 
potential  costs  and  benefits,  and  a  brief 
explanation  of  why  such  alternatives  should 
not  be  pubhshed  as  a  proposed  regulation. 

15  U.S.C.  1261(h],  2058(c). 

While  the  requirements  under  the 
FHSA  and  the  CPSA  are  similar.  Section 
9  of  the  CPSA  also  requires  that,  for 
rules  issued  under  the  CPSA,  the 
Commission  shall  make  economic 
findings  with  respect  to: 

(A)  the  degree  and  nature  of  the  risk  of 
injury  the  rule  is  designed  to  eliminate  or 
reduce; 

(B)  the  approximate  number  of  consumer 
products,  or  types  or  classes  thereof,  subject 
to  such  rule; 

(C)  the  need  of  the  public  for  the  consumer 
products  subject  to  such  rule,  and  the 
probable  effect  of  such  rule  on  the  utility, 
cost,  or  availability  of  such  products  to  meet 
such  need;  and 

(D)  any  means  of  achieving  the  objective  of 
the  order  while  minimizing  adverse  effects  on 
competition  or  disruption  or  dislocation  of 
manufacturing  and  other  commercial 
practices  consistent  with  the  public  health 
and  safety. 

15  U.S.C.  2058(f)(1). 

The  following  discussion  addresses 
requirements  under  both  the  FHSA  and 
CPiSA,  except  where  noted. 

Potential  benefits.  The  potential 
benefits  of  the  rule  will  accrue  through  a 
decrease  in  the  deaths  and  injuries 
associated  with  lawn  darts.  While  the 
mle  is  intended  to  address  the  risk  of 
skull  puncture  injuries  to  children,  the 
elimination  of  the  rigid,  heavy,  and 
elongated-tipped  lawn  darts  that  can 
cause  skull  puncture  injuries  should  also 
eliminate  the  punctures  of  other  parts  of 
the  body  and  greatly  reduce  in  severity 
the  lacerations,  fractures,  and  other 
injuries  that  have  been  associated  with 
lawn  darts  in  the  past.  Therefore,  while 
there  may  be  some  injuries  in  the  future 
from  substitute  products  that  may  also 
be  called  lawn  darts,  for  the  purposes  of 
this  analysis  the  Commission  is  taking 
the  benefits  of  the  rule  to  be  the 
complete  elimination  of  lawn  dart 
injuries  that  have  been  caused  by  the 
lawn  darts  that  would  be  prohibited  by 
the  rule  being  proposed. 


A  recent  analysis  by  the 
Commission's  Directorate  for 
Epidemiology  indicates  that  about  670 
lawn-dart-related  injuries  have  occurred 
annually  over  the  last  ten  years. 
Economic  studies  indicate  that  die 
average  cost  of  these  injuries  was  about 
$7,500  per  occurrence.  The  estimated 
total  yearly  cost  of  injuries  associated 
with  lawn  darts  is  about  $5  million. 

The  Commission  is  aware  of  3  deaths 
assocaited  with  lawn  darts  over  the 
period  1970-1987.  If  it  is  assumed  that 
other  variables,  such  as  exposure  and 
use  characteristics,  have  remained 
constant  and  that  the  Commission  is 
aware  of  all  such  deaths,  the  games  may 
present  a  17  percent  risk  of  one  death  in 
a  given  year.  If  a  statistical  valuation  of 
$2  million  for  loss  of  life  were  assigned, 
lawn  darts  would  have  additional 
expected  losses  of  about  $300,000  per 
year. 

Therefore,  the  estimated  total  yearly 
costs  of  death  and  injury  associated 
with  lawn  darts  are  about  $5.4  million.  A 
reduction  of  these  injuries  and  of  the 
risk  of  death  will  make  up  the  benefits 
accruing  from  the  rule.  Since  the  average 
useful  life  of  a  lawn  dart  is  estimated  to 
be  ten  years,  and  since  it  should  take 
about  20  years  to  phase  out  the  lawn 
darts  that  are  currently  in  consumers" 
hands,  a  portion  of  the  benefits  of  the 
proposed  rule  will  phase  in  each  year, 
until,  after  the  20  years,  the  full  benefit 
of  the  rule  will  accrue  each  year  and 
will  continue  as  long  as  the  rule  is  in 
effect. 

The  benefits  derived  would  be  fuilher 
affected  by  the  choice  of  substitute.  For 
example,  if  consumers  chose  a  risk-free 
lawn  game  as  a  substitute,  the  reduction 
in  injury  would  be  completely  realized 
after  the  existing  stocks  of  elongated- 
tipped  lawn  darts  in  consumers'  hands 
have  become  worn  out,  been  misplaced, 
or  otherwise  passed  from  use.  However, 
if  consumers  choose  a  substitute  with  a 
similar  or  higher  risk  to  death  or  injury, 
the  expected  benefits  of  this  action 
would  be  offset. 

The  benefits  would  be  to  purchasing 
consumers  and  their  families  and 
friends,  but  would  accrue 
disproportionately  to  those  15  years  old 
or  younger,  since  over  75  percent  of 
injuries  and  100  percent  of  the  deaths 
have  occurred  to  this  age  group.  Both  the 
costs  and  benefits  associated  with  a 
prohibition  on  the  sale  of  elongated- 
tipped  lawn  darts  are  expected  to  be 
relatively  small. 

Potential  costs.  The  potential  costs  of 
the  proposed  rule  to  marketers  of 
elongated-tipped  lawn  darts  are  the  loss 
of  future  sales  of  a  product  with  a 
demonstrated  steady  demand.  Annual 
sales  of  these  lawn  darts  are  estimated 


at  1-1.5  million  units,  holding  relatively 
stable  in  recent  years.  The  typical  retail 
price  of  a  set  of  four  lawn  darts  is  about 
$5;  thus,  the  total  loss  of  sales  will  be 
about  $5 — 7.5  million  annually  at  the 
retail  level.  The  intermediate  and  final 
markups  of  these  products  have  been 
estimated  at  more  than  50  percent  of  the 
retail  price;  thus,  industry  revenues  from 
the  sale  of  elongated-tipped  lawn  darts 
likely  exceed  $2.5  million  annually. 
These  revenues  would  be  eliminated  if 
those  products  are  prohibited.  However, 
the  loss  of  these  revenues  could  be 
largely  recouped  by  sales  of  substitute 
products  that  will  occupy  the  display 
and  storage  space  previously  allotted  to 
lawn  darts. 

The  vast  majority  of  lawn  darts  sold 
in  the  U.S.  are  imported.  However,  the 
value  of  these  imports  is  so  small  as  to 
be  negligible  compared  to  total  U.S. 
imports.  There  are  no  known  U.S. 
exports  of  lawn  darts.  Thus,  the 
proposed  rule  is  expected  to  have  no 
effect  on  U.S.  trade. 

The  one  known  domestic 
manufacturer  will  bear  costs  associated 
with  the  disposal  of  molds  and 
production  processes  associated  with 
the  manufacture  of  these  lawn  darts  as 
well  as  foregone  profit  on  future  sales. 
The  manufacturer  could  product  lawn 
darts  for  export:  this  is  considered 
unlikely  since  the  firm  does  not  now 
export  lawn  darts  and  is  unlikely  to 
develop  overseas  markets  rapidly.  If 
production  machinery  is  adaptable  to 
the  manufacture  of  another  product  for 
which  there  is  a  demand,  the  cost  effect 
may  be  minimized.  If  molds  and    . 
machinery  are  scrapped,  and  no 
available  substitute  is  produced  to  offset 
lost  sales,  the  domestic  manufacturer 
may  incur  significant  economic  costs. 

The  impact  of  lost  sales  of  elongated 
tipped  lawn  darts  would  be  the  loss  of 
net  profit  associated  with  production 
and  marketing  of  these  products,  less 
any  profits  derived  from  other  products 
marketed  in  their  stead. 

The  distributional  effect  on  marketers 
would  depend  on  their  share  of  the 
market  and  on  what  share  they  may 
take  of  the  sale  of  substitute  products. 
Importers  and  retailers  will  similarly  be 
affected  by  the  extent  of  the  relative 
volumes  they  sell  of  these  goods. 

Costs  borne  by  consumers  will  take 
two  forms.  Consumers  would  be  unable 
to  purchase  a  game  which  has  a  proven 
popularity,  and  would  be  induced  to 
purchase  alternate  games  to  fill  that 
demand.  There  are  ready  subtitutes 
available,  at  approximately  the  same 
price;  however,  it  is  not  clear  whether 
these  substitutes  provide  a  similar  level 
of  utility  (enjoyment)  as  the  products 
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they  would  replace.  If  consumers  are 
compelled  to  purchase  more  costly 
games  in  order  to  receive  the  same 
utility  as  that  provided  by  elongated- 
tipped  lawn  darts,  the  rule  may  result  in 
increased  costs  to  consumers.  Further, 
there  may  be  a  loss  in  consumer  surplus 
associated  with  the  unavailability  of 
lawn  darts  if  consumers  were  willing  to 
pay  more  than  retail  for  the  game  in 
order  to  acquire  it,  thus  indicating  that 
they  value  the  product  in  excess  of  the 
retail  price.  The  extent  of  any  lost 
consumer  surplus  is  unknown,  but  is 
expected  to  be  small. 

The  Commission  has  anecdotal 
information  indicating  that  elderly 
persons  may  play  lawn  darts  more  than 
other  typical  adults  do.  The  Commission 
has  no  information  to  indicate  the  extent 
to  which  handicapped  persons  may  play 
lawn  darts.  Either  of  these  groups, 
however,  should  be  able  to  find  suitable 
recreational  substitutes  for  lawn  darts. 

The  domestic  manufacturer  and 
certain  marketers  and  retailers  may  be 
considered  small  businesses.  The 
overall  effect  of  the  proposed  rule  on  the 
domestic  manufacturer  is  expected  to  be 
substantial,  but  other  small  businesses 
are  not  expected  to  experience 
significant  adverse  effects  associated 
with  the  proposed  rule.  This  issue  is 
discussed  further  in  Section  G  of  this 
notice. 

It  is  likely  that  the  marketing  firms 
(wholesalers  and  private  labelers)  will 
initially  bear  the  costs  associated  with 
the  rule.  The  costs,  including  those  of 
retrieval  and  disposal  of  unsaleable 
inventories  and  foregone  profits,  would 
begin  on  the  effective  date,  which,  as 
discussed  below,  is  being  proposed  to 
be  30  days  after  pubhcation  of  the  fmal 
rule  and  would  apply  to  all  products  in 
the  chain  of  distribution  at  that  time. 

The  Commission  expects  that  it  will 
be  able  to  consider  the  comments  on  the 
proposed  rule  and  issue  a  final  rule,  if 
appropriate,  in  November  or  December 
of  1988.  As  described  below,  the 
Commission  is  proposing  an  effective 
date  of  30  days  after  the  publication  of  a 
final  rule,  and  the  rule  would  apply  to 
all  lawn  darts  in  the  chain  of 
distribution  on  the  effective  date.  This 
will  minimize  the  potential  for  injuries 
from  darts  distributed  before  the 
effective  date.  Also,  the  Commission 
believes  that  at  this  time  of  year  there 
will  be  fewer  sets  of  lawn  darts  at  the 
retail  level  or  elsewhere  in  the  chain  of 
distribution.  Furthermore,  the  industry 
will  have  had  the  opportunity  not  to 
enter  into  contracts  for  new  goods 
pending  a  Commission  decision,  thus 
further  reducing  any  inventory  in  the 
chain  of  distribution  and  other  economic 
consequences  of  the  rule.  Therefore,  the 


Commission  believes  that  costs  caused 
by  inventory  being  held  on  the  effective 
date  of  the  rule  will  not  be  substantial. 

The  Commission  also  does  not  expect 
that  the  cost  to  retailers  due  to  foregone 
profits  from  the  sale  of  lawn  darts 
subject  to  the  rule  would  be  substantial, 
since  other  products  could  be  promoted 
in  the  retail  space  vacated  by  the 
prohibited  products. 

Comparison  of  costs  and  benefits.  As 
explained  above,  the  quantifiable 
beneHts  of  the  proposed  rule  are  based 
on  an  estimated  saving  of  the  $5.4 
million  annual  cost  of  deaths  and 
injuries  once  lawn  darts  are  no  longer  in 
use.  This  figure  could  be  offset  to  the 
extent  that  consumers  choose  to  engage 
in  activities  that  involve  risk  during  the 
time  they  would  otherwise  be  playing 
lawn  darts. 

The  quantifiable  costs  would  consist 
basically  of  lost  industry  revenues, 
which  are  estimated  at  somewhat  more 
than  $2.5  million  per  year.  However,  the 
loss  of  these  revenues  can  be  largely 
recouped  by  the  manufacture  and  sale  of 
substitute  items.  Unquantifiable  costs, 
discussed  above,  include  consumers' 
loss  of  enjoyment  of  lawn  darts. 

After  considering  the  costs  and 
benefits  of  the  proposed  rule,  the 
Commission  preliminarily  concludes 
that  the  benefits  of  the  proposed  rule 
will  bear  a  reasonable  relationship  to  its 
costs. 

Alternatives  to  the  rule.  The 
Conunission  has  determined  that  the 
proposed  rule  is  needed  because 
industry  actions  of  the  types  discussed 
in  Section  A  to  address  the  potential 
hazard  presented  by  lawn  darts  would 
not  be  adequate.  The  Hve  actions 
previously  under  consideration  are: 
modifications  to  package  labels,  labeling 
one  fin  of  each  lawn  dart  inclusion  of  a 
consumer  warning  against  modification 
of  the  lawn  darts,  notice  to  retailers  on 
the  proper  display  of  the  games,  and 
elimination  of  lawn  dart  sales  in 
combination  sets.  The  cost  of 
implementing  the  five  steps  has  been 
estimated  at  $150,000  the  first  year, 
decreasing  to  about  $100,000  thereafter. 
If  the  five  voluntary  steps  were  to  be 
about  2  percent  effective  in  reducing 
injuries,  the  benefits  derived  through 
injury  reduction  would  exceed  the  costs 
associated  with  compliance.  The 
Commission  believes  that  these 
voluntary  steps  may  not  be  adhered  to 
by  all  marketers,  and  that  this  approach 
would  not  be  effective  in  adequately 
reducing  the  risk  of  injury  presented  by 
these  products. 

In  order  to  determine  whether 
attempts  to  ensure  that  lawn  darts  will 
be  marketed  for  adults,  the 
Commission's  staff  analyzed 


information  on  consumer  attitudes  and 
behavior.  The  staff  concluded  that 
efforts  to  market  lawn  darts  only  for 
adult  use  may  not  prevent  use  by 
children,  for  the  following  reasons: 

1.  Selling  lawn  darts  in  stores  other 
than  toy  stores,  such  as  sporting  goods 
departments,  does  not  convey  the 
message  that  lawn  darts  are  for  adult 
use  only. 

2.  Consumers  may  recognize  that  lawn 
darts  require  motor  and  strategic  skills 
similar  to  those  required  for  other  sports 
equipment  designed  for  and/or  used  by 
children  and,  therefore,  conclude  that 
they  are  appropriate  for  children  who 
have  these  skills. 

3.  Labeling  lawn  darts  for  adult  use 
only  may  not  convince  parents  that 
lawn  darts  are  inappropriate  for 
children.  Parents  may  not  consider  the 
game  particularly  hazardous,  especially 
in  comparison  to  other  products  used  by 
children. 

4.  It  may  be  difficult  for  parents  to 
prevent  children  from  using  lawn  darts, 
as  they  are  often  used  at  large,  casual 
gatherings  with  little  or  no  supervision 
provided. 

5.  Parents  sometimes  have  no 
knowledge  that  children  are  using  lawn 
darts. 

As  a  result  of  this  analysis  of 
consumer  attitudes  and  behaviors,  the 
staff  concluded  that  efforts  to  maricet 
lawn'darts  for  adult  use  only  cannot  be 
expected  to  completely  predude  use  by 
children.  Specifically,  the  marketing  and 
labeling  provisions  in  the  current 
regulations,  either  by  themselves  or 
supplemented  by  the  five  actions 
requested  of  industry  by  CPSC.  cannot 
be  expected  to  accomplish  the  intended 
purpose.  Furthermore,  lawn  darts  do  not 
require  complex  skills  which  preclude 
use  by  children.  Therefore,  the 
Commission  believes  children  Will 
continue  to  be  attracted  to  and  play 
with  lawn  darts,  even  if  the  product  is 
marketed  only  as  a  game  of  skill  for 
adults.  Accordingly,  the  Commission 
concludes  that  no  effort  to  develop  a 
voluntary  standard  based  on  these  types 
of  requirements  will  adequately  reduce 
the  risk  associated  with  lawn  darts. 

The  Commission  could  also 
promulgate  the  voluntary  actions  as  a 
mandatory  rule.  The  expected  costs  and 
benefits  of  a  mandatory  rule  would  be 
similar  to  the  cost  of  voluntary  action, 
assuming  100  percent  compliance.  This 
action  would  have  the  additional  effect 
of  ensuring  compliance  by  existing 
marketers  as  well  as  any  future 
entrants.  However,  the  Commission's 
concerns  over  effectiveness,  described 
in  the  preceding  paragraph,  would 
remain. 
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The  Commission's  staff  also 
developed  some  performance  criteria 
intended  to  help  explore  the  potential 
for  lawn  darts  to  cause  skull  puncture 
injuries.  These  critiera  involved 
dropping  lawn  darts  onto  a  laminate 
constructed  to  approximate  the  puncture 
resistance  of  the  skull.  The  Commission 
has  not  proposed  these  performance 
requirements  because  of  the  difficulty  in 
establishing  that  the  laminate  will  in 
fact  function  as  an  adequate  indicator  of 
the  ability  of  a  lawn  dart  to  penetrate  a 
child's  skull.  The  Commission  does  not 
believe  that  it  is  feasible  to  develop 
sufficient  evidence  concerning  the 
adequacy  of  this  type  of  test  in  the  near 
future.  Also,  the  mathematical  model 
originally  developed  for  bullets  has  not 
been  correlated  to  lawn  darts  to 
determine  the  accuracy  of  the  model's 
predictions  for  this  new  application. 
Further,  the  model  has  not  been  tested 
to  determine  its  applicability  to  lawn 
darts  that  have  nonmetallic  tips  or  tips 
that  do  not  closely  resemble  the  shape 
of  bullets.  Because  of  these  difficulties, 
and  because  the  Commission  believes 
that  action  to  eliminate  the  risk  of  skull 
puncture  injuries  is  needed  immediately, 
it  concludes  that  performance 
requirements  are  not  feasibile  at  this 
time.  However,  if  the  comments  on  the 
proposal  or  other  information  that  may 
become  available  indicate  that  these  or 
other  performance  requirements  can 
adequately  address  this  risk,  the 
Commission  wold  reconsider  this 
determination. 

Effective  date.  The  time  allowed  after 
promulgation  for  the  final  rule  to  go  into 
effect,  and  the  point  in  the  chain  of 
distribution  to  which  the  rule  will  be 
applied,  will  affect  the  extent  to  which 
the  industry  will  experience  adverse 
economic  effects  from  the  rule.  These 
adverse  effects  could  be  minimized  by 
setting  an  effective  date  that  facilitates 
an  orderly  elimination  of  affected 
products  from  the  marketplace.  Such  an 
effective  date  would  allow  for 
exhausting  wholesale  and  retail 
inventories  to  reduce  the  number  of 
products  that  would  require  shipment  to 
an  alternate  market  or  which  would 
have  to  be  discarded.  Absent  sufficient 
lead  times,  manufacturers  estimate  the 
cost  of  compliance  with  the  proposed 
rule  may  be  substantial.  However,  as 
discussed  in  the  next  paragraph,  the 
effect  of  lead  time  may  depend  on  the 
time  of  the  year  the  regulation  goes  into 
effect. 

On  the  other  hand,  the  longer  the 
effective  date,  the  more  lawn  darts 
could  be  sold  and  the  greater  the 
number  of  injuries  or  deaths  which 


otherwise  would  have  been  prevented 
by  an  earlier  effective  date. 

A  final  rule  could  be  published  as 
early  as  about  October  30. 1988.  The 
effective  date  could  be  as  soon  as  30 
days  after  publication.  Thus,  a  Hnal  rule 
may  be  effective  as  early  as  about 
December  1, 1988.  However,  if  the  rule 
were  effective  at  this  date,  the  firms 
could  bear  significantly  increased  costs 
because  of  contractual  obligations  to 
manufacturers,  unless  marketers  took 
some  anticipatory  action.  Winter  and 
early  spring  historically  are  the  periods 
of  seasonal  reorder  and  inventory 
buildup  for  seasonal  sales  of  lawn  darts. 

As  previously  described,  the 
Commission  is  proposing  to  have  this 
rule  become  effective  30  days  after  the 
publication  of  a  Hnal  rule;  the  rule 
would  apply  to  all  products  in  the  chain 
of  distribution  on  or  after  that  date. 
However,  the  Commission  has 
considered  the  potential  effects  of  other 
effective  dates  on  the  industty  and  on 
possible  future  injuries. 

If  the  rule  were  to  affect  only  products 
manufactured  (or  imported)  after  the 
effective  date,  the  most  acute  impact  to 
marketers  would  occur  if  the  effective 
date  were  during  the  winter  and  early 
spring  period  of  reorder.  However,  in 
view  of  the  probabiUty  that  the 
Commission  could  take  final  action  on 
the  proposal  in  November  of  this  year,  it 
seems  likely  that  marketers  would  delay 
placing  such  orders  pending  a 
Commission  decision  on  the  final  rule.  If 
the  rule  were  based  on  first  entry  into 
commerce  (first  sale],  marketers  would 
be  most  adversely  affected  during  the 
period  of  inventory  buildup,  which  is 
early  spring  to  midsummer.  Again, 
marketers  may  curtail  or  delay 
inventory  buildup  in  anticipation  of  the 
possibility  that  a  final  rule  would  apply 
to  product  in  their  inventory  on  the 
effective  date. 

G.  Regulatory  Flexibility  Analysis 

Introduction.  The  Regulatory 
Flexibility  Act  ('RFA"),  5  U.S.C.  601- 
612,  requires  that  agencies  prepare  and 
make  available  for  public  comment  an 
initial  regulatory  fiexibility  analysis 
when  a  general  notice  of  proposed 
rulemaking  is  published  in  the  Federal 
Register.  The  analysis  is  required  if  the 
proposed  rule  may  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses,  small  organizations,  and 
small  government  jurisdictions.  The 
proposed  mandatory  rule  for  lawn  darts 
applies  to  lawn  darts  capable  of  causing 
skull  puncture  injuries,  and  would  affect 
all  firms  manufacturing,  importing,  or 
retailing  these  products,  and  may  have  a 
minor  impact  on  some  firms  in  the 
outdoor  game  industrj'  that  market  lawn 


darts.  Lawn  darts  represent  about  5 
percent  of  the  total  value  of  production 
of  affected  firms  on  the  average,  but 
individual  firms  indicate  that  these 
products  represent  as  little  as  1  percent 
and  as  much  as  50  percent  of  gross 
revenue. 

Reasons  for  consideration  of  agency 
action.  Lawn  darts  intended  for  use  by 
children  are  banned  under  the  Federal 
Hazardous  Substances  Act,  FHSA,  at  16 
CFR  1500.18(a)(4)  and  1500.86(a)(3),  but 
may  continue  to  be  sold  under  an 
exemption  provision  if  certain  warning 
labeling  and  retail  display  requirements 
are  met.  The  Commission  is  concerned 
that,  despite  the  existing  regulation 
designed  to  discourage  their  use  by 
children,  lawn  darts  continue  to  be  used 
by  children.  As  a  result,  the  products 
continue  to  present  a  risk  of  injury  or 
death  to  children.  Commission  studies 
indicate  that  about  670  lawn  dart- 
related  injuries  were  treated  in  hospital 
emergency  rooms  yearly  from  1978 
forward:  three  deaths  have  been 
reported  over  a  17-year  period. 

Objective  of  the  rule.  The  objective  of 
the  proposed  rule  is  to  eliminate  the  risk 
of  injury  or  death  to  children  posed  by 
lawn  darts.  This  would  be  accomplished 
by  prohibiting  the  entry  into  commerce 
of  those  lawn  darts  which  have  the 
potential  to  cause  skull  puncture.  The 
proposed  rule  would  prohibit  the  sale  of 
lawn  darts,  whether  in  sets  of  darts  only 
or  in  combination  with  other  outdoor 
lawn  games. 

Legal  basis  of  the  proposed  rule.  The 
legal  basis  for  the  proposed  rule  is 
described  in  Section  D  of  this  notice. 

Description  of  the  requirements  of  the 
proposed  rule.  The  Commission  is 
proposing  to  prohibit  lawn  darts  with 
rigid  elongated  tips  and  that  are 
intended  to  be  thrown  into  the  air  sn 
that  they  will  stick  into  the  ground.  The 
proposed  rule  would  not  impose  a 
specific  design  standard  on  these 
products  but  would  eliminate  current 
design,  elongated-tipped  lawn  darts 
from  the  market,  whether  sold  in 
combination  sets  or  as  separate  games. 

Categories  of  consumer  products  to 
which  the  rule  will  apply.  The  proposed 
rule  would  apply  to  lawn  games  using 
elongated-tipped  devices  commonly 
called  "lawn  darts."  The  rule  would  not 
apply  to  blunt-tipped  mushroom-type  (or 
"tulip")  lawn  darts,  that  are  also 
currently  offered  for  sale,  but  that  are 
not  considered  to  present  a  significant 
puncture  risk  to  children. 

Entities  to  which  the  rule  would 
apply.  In  accordance  with  the 
Regulatory  Flexibility  Act,  the 
Commission  has  considered  the  effect 
the  proposed  rule  would  have  on  small 
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entities.  Of  these,  only  small  businesses 
would  be  affected;  small  organizations 
and  government  jurisdictions  would  not 
be  affected.  The  proposed  rule  would 
affect  importers,  manufacturers,  and 
retailers  of  lawn  darts.  Each  of  these 
business  entities  also  markets  other 
products  which  are  not  subject  to  the 
proposed  rule. 

Potential  economic  effects  of  the 
proposed  rule.  The  manufacture  of  lawn 
darts  is  included  in  SIC  industry 
classification  3949,  "Sporting  and 
Athletic  Goods,  not  elsewhere 
classifled,"  a  grouping  within  the 
outdoor  and  athletic  equipment  sector. 
In  1982.  there  were  1,452  companies, 
operating  1,553  plants,  in  this  grouping. 
The  Commission  has  identified  20 
marketers  of  lawn  darts.  One  of  these 
markets  domestically-produced  lawn 
darts;  the  remainder  import  these 
products  from  the  Far  East.  Imports  are 
estimated  to  account  for  the  bulk  of 
sales  of  these  games.  Five  firms  are 
considered  to  be  the  major  suppliers  of 
lawn  darts.  These  firms  account  for  an 
estimated  60  to  90  percent  of  total 
annual  sales. 

The  Commission  is  aware  of  only  one 
domestic  producer  of  lawn  darts;  that 
firm's  products  are  sold  to  retailers  by  a 
single  domestic  private  labeler.  The 
domestic  manufacturer  employs  less 
than  50  workers,  well  within  the  size 
standard  used  by  the  Small  Business 
Administration  to  describe  small 
businesses.  The  firm  accounts  for  a 
significant,  though  not  the  major,  share 
of  lawn  dart  sales.  For  the  purpose  of 
the  RFA,  the  Commission  is  considering 
this  company  to  be  a  small  business. 

The  bulk  of  firms  marketing  lawn 
darts  are  importers,  which  at  some  times 
may  distribute  a  diverse  mix  of  products 
and  at  other  times  may  concentrate  on 
the  marketing  of  sporting  goods  and 
games.  The  Commission  is  not  aware  of 
any  importer  that  markets  lawn  darts 
exclusively.  While  several  major  retail 
chains  import  lawn  darts  directly  for 
their  retail  operations,  for  the  purpose  of 
Regulatory  Flexibility  Act 
considerations,  the  Commission 
considers  the  bulk  of  importers  to  be 
small  businesses. 

Effect  of  the  proposed  rule  on  small 
entities.  (1)  Producers.  The  one 
identified  domestic  manufacturer  of 
lawn  darts,  which  produces  the  games 
under  private  label  for  use  by  a  full-line 
marketer  of  outdoor  games,  reports  that 
lawn  darts  account  for  50  percent  or 
more  of  its  gross  revenues.  This 
manufacturer  would  experience  a  loss  of 
up  to  50  percent  of  its  manufacturing 
revenues  if  it  were  unable  to  produce 
and  market  a  substitute  product  that  did 
not  present  a  risk  of  skull  puncture 


wounds,  or  if  it  were  unable  to  export 
current  design  lawn  darts  in  quantities 
similar  to  those  now  consumed  in  the 
U.S.  market.  The  manufacturer  reported 
that  it  also  produces  a  "tulip"  type  lawn 
dart,  but  that  the  demand  for  this 
substitute  has  been  relatively  small.  If 
sales  of  lawn  darts  that  will  not  stick  in 
the  ground  sufficiently  offset  the  level  of 
lost  sales  of  the  banned  lawn  darts,  and 
if  the  cost  and  profit  margin  generated 
by  the  substitute  were  similar,  there 
would  not  be  a  significant  adverse  effect 
on  total  revenues  or  the  competitive 
position  of  the  domestic  manufacturer. 
While  the  Commission  expects  the 
demand  for  substitutes  to  rise,  if  sales  of 
the  substitute  or  of  other  items 
manufactured  with  the  production 
capacity  vacated  by  the  lost  production 
of  lawn  darts  do  not  generate  sufficient 
revenues,  the  domestic  manufacturer 
would  incur  losses  through  foregone 
sales.  The  net  loss  may  be  greater  than 
the  proportionate  loss  in  gross  sales  if 
the  firm  could  not  amortize  overhead 
and  other  indirect  costs  of  operation 
over  the  larger  gross  revenue  base.  It  is 
unlikely  that  a  foreign  market  for 
elongated-tipped  lawn  darts  can  be 
developed  to  replace  all  sales  lost  in  the 
United  States. 

The  proposed  rule  is  considered  likely 
to  cause  a  significant  adverse  effect  on 
this  small  business  entity,  but  only  in 
the  short  run. 

(2)  Importers  and  distributors.  Lawn 
darts  constitute  an  average  of  5  percent 
or  less  of  total  revenues  of  affected 
importers  and  distributors.  The 
proposed  rule  would  have  the  effect  of 
reducing  gross  revenues  proportionate 
to  the  loss  in  sales  of  elongated-tipped 
lawn  darts  that  is  not  recouped  through 
the  sale  of  a  substitute  product.  Industry 
sources  indicate  that  much  of  the 
demand  for  lawn  darts  is  derived  from  a 
desire  for  an  outdoor  game  rather  than  a 
specific  demand  for  this  product;  if  this 
perception  is  accurate,  the  Commission 
expects  that  the  bulk  of  loss  sales 
associated  with  the  hazardous  type  of 
lawn  game  will  be  made  up  through  the 
introduction  of  a  substitute  or  the 
aggressive  marketing  of  lawn  darts  that 
are  not  banned.  A  small  adverse  effect 
on  importers  and  distributors  is 
expected  in  the  first  year  of  the  rule  as  a 
result  of  market  mix  adjustment.  There 
likely  would  be  no  significant  adverse 
effect  on  these  entities  thereafter. 

The  Commission  concludes  that  the 
proposed  rule  would  not  significantly 
affect  the  operation  or  profitability  of 
these  firms. 

(3)  Retailers.  Thousands  of  retailers 
sell  lawn  darts;  many  of  these  are  small 
businesses.  The  proposed  rule  would 
eliminate  one  product  to  be  offered  for 


sale,  with  no  measurable  effect  on 
overall  sales  or  the  profitability  of  retail 
establishments.  The  rule  would  not 
result  in  a  competitive  advantage,  since 
lawn  darts  account  for  only  a  negligible 
proportion  of  any  one  retailer's  sales. 
The  Commission  concludes  that  there 
will  be  no  significant  adverse  effect  on 
retailers. 

Alternatives  to  the  proposed  rule.  The 
Commission  also  could  take  other 
regulatory  actions,  including  mandatory 
requirements  for  increased  package 
labeling,  a  warning  label  on  one  fin  of 
each  lawn  dart,  notice  to  consumers 
warning  against  modification,  informing 
retailers  of  their  responsibilities  under 
current  law,  and  prohibiting  the  sale  of 
lawn  darts  in  combination  sets.  Such 
actions  would  notify  adults  of  the 
danger  presented  by  lawn  darts  if  used 
by  children,  and  would  remove  these 
games  from  combination  sets  since 
consumers  otherwise  may  infer  that  all 
games  in  the  sets  are  appropriate  for 
general  family  use.  This  alternative 
would  result  in  a  minimal  adverse  effect 
in  the  year  of  introduction,  with  little 
cost  effect  thereafter.  The  Commission 
is  concerned  that  this  alternative  will 
not  be  effective  in  reducing  skull 
puncture  injuries  to  children,  given  the 
easy  access  that  children  normally  have 
to  the  game  after  it  is  purchased  and  the 
skill  and  judgment  required  to  play  the 
game  safely.  Similar  effects  would  be 
expected  if  these  actions  were 
voluntarily  adopted  by  the  industry. 

For  the  reasons  discussed  above,  the 
Commission  does  not  consider  that  a 
performance  standard  for  lawn  darts, 
whether  a  mathematical  model  or  a 
drop-test  onto  a  laminate,  is  feasible  at 
this  time. 

The  Commission  could  also  use  a 
different  effective  date.  A  Notice  of 
Final  Rulemaking  could  be  published  as 
early  as  about  October  30, 1988.  The 
effective  date  could  be  as  soon  as  30 
days  after  publication  of  the  final  rule  in 
the  Federal  Register.  The  effects  of 
different  effective  dates  are  discussed  in 
Section  F  of  this  notice. 

The  Commission  has  investigated 
ways  of  reducing  the  potential  impact  on 
small  firms  and  preliminary  concludes 
that  no  less  burdensome  alternative 
would  adequately  address  the  risk  of 
injury  to  children. 

H.  Environmental  Impact 

Pursuant  to  The  National 
Environmental  Policy  Act,  and  in 
accordance  with  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  prepared  a 
preliminary  assessment  of  the 
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environmental  impact  associated  with 
the  proposed  mandatory  rule.  The 
assessment  addresses  the  potential 
environmental  effects  of  the  proposed 
prohibition  of  the  sale  of  lawn  darts. 

The  proposed  rule  would  make 
preexisting  packaging  materials 
unusable  for  their  intended  purpose  and. 
absent  a  residual  use,  would  necessitate 
destruction  of  these  materials.  The 
Commission  anticipates  that  less  than  10 
percent  of  preprinted  packaging  would 
remain  after  the  imposition  of  the 
elective  date;  thus,  less  than  about 
150,000  boxes  and  printed  instructions 
would  be  destroyed.  The  rule  would  also 
affect  existing  molds  for  fabricating 
lawn  darts.  There  is  one  existing 
domestic  manufacturer  of  lawn  darts 
subject  to  the  proposed  rule;  if  the  molds 
cannot  be  adapted  to  accommodate 
production  of  blunt-tipped  lawn  darts, 
the  existing  molds  likely  would  be 
destroyed.  The  number  of  individual 
molds  involved  is  not  believed  to  be 
substantial. 

An  effective  date  sufficient  to  permit 
the  exhaustion  of  existing  inventories  of 
noncomplying  lawn  darts  is  expected  to 
result  in  no  signi^cant  increase  in 
discarded  packaging  material,  other 
printed  materials,  or  noncomplying  sets. 

In  the  industry,  molds  are  periodically 
changed  because  of  age  or  design 
modifications.  Given  the  relatively  small 
number  of  individual  printing  plates  and 
molds  affected,  the  Commission  expects 
that  the  rule  will  cause  no  significant 
change  in  the  disposal  of  used  printing 
plate  material  or  used  molds. 

The  requirements  of  the  rule  are  not 
expected  to  have  a  signiflcant  effect  on 
the  materials  used  in  production  of 
packaging  of  lawn  darts,  or  on  the 
amount  of  type  of  materials  discarded 
after  the  rule.  Therefore,  the  Commisson 
preliminary  finds  that  the  proposed 
mandatory  rule  on  lawn  darts  will  cause 
no  siginficant  environmental  effects. 

I.  ConclusioD 

For  the  reasons  given  above,  the 
Commission  preliminarily  concludes 
that  the  lawn  darts  described  in  the  rule 
proposed  below  present  an 
unreasonable  risk  of  skull  puncture 
injuries  to  children  from  the  mechanical 
characteristics  of  the  darts.  Further,  it 
appears  that  there  is  no  feasible 
consumer  product  safety  standard  that 
would  adequately  reduce  this  risk,  and 
the  rule  proposed  below  is  the  least 
burdensome  alternative  that  will 
adequately  reduce  the  risk. 

List  of  Subjects  in  16  CFR  Parts  1306  and 
1500 

Consumer  protection,  recreation, 
voluntary  standards. 


Therefore,  under  the  authority  of  the 
Federal  Hazardous  Substances  Act  and 
the  Consumer  Product  Safety  Act,  the 
Conunission  proposes  to  amend  Title  16 
of  the  Code  of  Federal  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  1500 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1261-1278. 

§1500.86    [AmwKted] 

2.  Section  1500.86(a)(3]  is  removed  and 
reserved. 

3.  Section  1500.18(a)(4)  is  revised  to 
read  as  follows:  (Paragraph  (a) 
introductory  text  is  republished). 

§  1500.18    Banned  toys  and  other  banned 
artides  intended  for  uee  by  children. 

(a)  Toys  and  other  children 's  articles 
presenting  mechanical  hazards.  Under 
the  authority  of  section  2(f)(l)P)  of  the 
act  and  pursuant  to  provisions  of  section 
3(e)  of  the  act,  the  Commission  has 
determined  that  the  following  types  of 
toys  or  other  articles  intended  for  use  by 
children  present  a  mechanical  hazard 
within  the  meaning  of  section  2(8)  of  the 
act  because  in  normal  use,  or  when 
subjected  to  reasonably  foreseeable 
damage  or  abuse,  the  design  or 
manufacture  presents  an  unreasonable 
risk  of  personal  injury  or  illness: 
***** 

(4)  Lawn  darts  that  have  a  rigid 
elongated  tip  and  that  are  intended  to  be 
used  outdoors  and  thrown  into  the  air  so 
that  they  will  stick  in  the  ground,  as  well 
as  similar  products  for  outdoor  use  that 
are  thrown  in  the  same  manner  and  are 
capable  of  sticking  in  the  ground.  The 
Commission  has  determined  that  the 
benefits  expected  from  this  regulation 
bear  a  reasonable  relationship  to  its 
costs  and  that  the  regulation  imposes 
the  least  burdensome  requirement  which 
prevents  or  adequately  reduces  the  risk 
of  skull  puncture  injury  to  children. 

4.  A  new  part  1306  is  added  to  read  as 
follows: 


PART  1306-BAN  OF  HAZARDOUS 

LAWN  DARTS. 

Sec 

1308.1 

Scope  and  application. 

1306.2 

Purpose. 

1306.3 

Banned  hazardous  products. 

1306.4 

Findings. 

1306.5 

Effective  date. 

Authority:  15  U.S.C.  2068-20ea 

§1306.1    Scope  end  application. 

(a)  In  this  Part  1306,  the  Conunission 
declares  lawn  darts  and  similar 
products,  described  in  §  1306J,  that  are 
intended  to  stick  in  the  ground  or 
capable  of  sticking  into  the  ground,  to  be 
banned  hazardous  products. 


(b)  Lawn  darts  and  similar  products 
that  are  articles  intended  for  use  by 
children  and  that  otherwise  would  be 
covered  by  this  ban  are  not  covered  by 
this  ban,  but  are  banned  under  the 
Federal  Hazardous  Substances  Act  at  16 
CFR  1500.18(a)(4). 

§1306.2    Purpose. 

The  purpose  of  this  rule  is  to  prohibit 
the  sale  of  lawn  darts  and  similar 
products  that  present  an  unreasonable 
risk  of  skull  puncture  injuries  to 
children. 

§  1306.3    Banned  twzardoua  substances. 

Any  lawn  dart  that  has  a  rigid 
elongated  tip  and  that  is  intended  to  be 
used  outdoors  and  thrown  into  the  air  so 
that  it  will  stick  in  the  ground,  and  any 
similar  products  for  outdoor  use  that  is 
thrown  in  the  same  manner  and  is 
capable  of  sticking  in  the  ground,  is  a 
banned  hazardous  product. 

§1306.4    Findings. 

(a)  The  Commission  has  found  that 
the  products  covered  by  this  ban  are 
being  distributed  in  commerce  and 
present  an  unreasonable  risk  of  injury. 

(b)  The  degree  and  nature  of  the  risk 
of  injury.  (1)  The  risk  that  the 
Commission  intends  to  address  in  this 
proceeding  is  that  of  puncture  of  the 
skulls  of  children  caused  by  lawn  darts 
being  used  by  children.  The  potential  for 
these  devices  to  cause  these  types  of 
injuries  is  not  necessarily  obvious  to 
parents  or  other  adults  who  might  buy 
these  items  or  allow  their  children  to 
play  with  them,  much  less  to  the 
children  themselves.  This  is  because  the 
tips  do  not  appear  sharp  enough  to 
present  an  obvious  danger  of  puncture. 
The  combined  factors  of  weight,  the 
rigid  shaft,  the  speed  that  the  dart  is 
traveling  at  the  time  of  impact,  and  the 
thickness  of  the  child's  skull  at  the  point 
of  impact  present  the  risk.  The 
Commission  has  concluded  that  lawn 
darts  that  are  intended  to  stick  in  the 
ground  all  have  the  potential  for  skull 
puncture  during  reasonably  foreseeable 
use  or  misuse. 

(2)  The  elimination  of  lawn  darts  that 
can  cause  skull  puncture  injuries  can  be 
expected  to  also  eliminate,  or  greatly 
reduce  in  severity,  the  punctures  of 
other  parts  of  the  body,  as  well  as  the 
lacerations,  fractures,  and  other  injuries 
that  have  been  associated  with  lawn 
darts  in  the  past.  Tlie  Commission's  staff 
estimates  that  about  670  injuries  from 
lawn  darts  are  treated  in  U.S.  hospital 
emergency  rooms  per  year. 
Approximately  57  percent  of  the  injuries 
involved  the  head,  face,  eye.  or  ear. 
Approximately  4  percent  of  the  injured     I 
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victims  were  hospitalized  (on  the 
average,  approximately  25  per  year), 
including  all  of  the  injuries  reported  as 
fractures.  Over  75  percent  of  the  victims 
were  under  age  15;  about  50  percent  of 
the  victims  were  under  age  10.  In 
addition.  Commission  records  dating 
back  to  1970  show  that  at  least  three 
children  have  been  killed  by  injuries 
associated  with  lawn  darts.  These 
children  were  4,  7,  and  13  years  old.  In 
the  25  lawn  dart  injury  reports  for  which 
information  about  the  user  of  the  lawn 
darts  was  available,  the  reports 
indicated  that  children  were  playing 
with  the  lawn  darts,  despite  the  ban  and 
exemption  which  were  developed  to 
keep  the  product  out  of  the  hands  of 
children. 

(c)  Products  subject  to  this  ban.  (1) 
Lawn  darts  are  devices  that  are 
intended  to  be  used  outdoors  and  that 
are  designed  so  that  when  they  are 
thrown  into  the  air  they  will  contact  the 
ground  point  Hrst.  Often,  lawn  darts  are 
used  in  a  game  where  the  darts  are 
thrown  at  a  target  or  other  feature  on 
the  ground.  The  types  of  lawn  darts  that 
have  generally  been  available  in  the 
past  and  that  have  demonstrated  their 
ability  to  cause  skull  puncture  injuries 
typically  have  a  metal  or  weighted 
plastic  body,  on  the  front  of  which  is  an 
elongated  metal  shaft,  above  Va  inch  in 
diameter,  which  may  or  may  not  have  a 
pointed  tip.  These  darts  have  a  shaft  on 
the  rear  of  the  body  containing  plastic 
fins.  These  darts  are  about  a  foot  in 
length  and  weigh  about  one  quarter  to 
one  half  pound.  These  darts  are 
intended  to  stick  in  the  ground  when 
thrown.  Prior  to  this  rule,  annual  sales  of 
these  lawn  darts  were  estimated  at  1-1.5 
million  units. 

(2)  The  Commission  has  become 
aware  of  two  additional  general  types  of 
games  using  devices  that  could  fall 
within  the  general  understanding  of  the 
term  lawn  darts. 

(i)  One  type  uses  a  soft,  usually 
plastic,  body  with  an  approximately 
hemispherical  mushroom-  or  tulip- 
shaped  head  of  relatively  large  diameter 
that  is  weighted  so  that  the  large  end 
impacts  the  ground.  This  type  of  "dart" 
is  not  intended  to  stick  in  the  ground  on 
impact,  and  the  Commission  concludes 
that  this  type  does  not  present  a 
significant  risk  of  skull  puncture  injuries. 

(ii)  The  other  type  of  lawn  dart  that 
the  Commission  does  not  believe 
presents  a  significant  risk  of  skull 
puncture  injuries  resembles  the  shape  of 
the  older  type  of  lawn  dart,  but  is  lighter 
and  the  tip  is  made  of  a  relatively  soft 
and  flexible  material  of  about  the 
consistency  of  a  pencil  eraser. 
Furthermore,  the  tip  is  mounted  in  a 
flexible  base  so  that  the  tip  as  a  whole 


can  also  flex.  This  type  of  dart  is  not 
intended  to  stick,  nor  is  it  capable  of 
sticking,  in  the  ground.  These  darts  are 
designed  to  be  used  with  a  target  that 
will  entrap  a  dart  that  falls  on  the  target. 

(3)  The  Commission  does  not  believe 
that  it  is  feasible  to  describe  a  set  of 
physical  characteristics  for  darts  that 
are  capable  of  causing  skull  puncture 
injuries,  because  of  the  large  number  of 
combinations  of  weight,  materials,  tip 
diameter,  tip  shape,  etc.,  that  could  be 
used  to  perform  the  function  of  sticking 
in  the  ground.  Nevertheless,  there  is  a 
common  thread  that  connects  the  darts 
that  can  cause  skull  puncture  injuries  to 
children;  all  these  darts  are  intended  to 
stick  in  the  ground.  Conversely,  the 
known  darts  that  are  not  intended  to 
stick  in  the  ground  are  believed  to  be 
incapable  of  causing  skull  puncture 
injuries  under  reasonably  foreseeable 
circumstances. 

(4)  The  deHnition  for  lawn  darts  in 
this  rule  is  not  intended  to  include 
arrows  or  horseshoes,  nor  is  it  intended 
to  apply  to  indoor  dart  games  that  user  a 
vertically-placed  target,  such  as  "English 
darts"  or  "American  darts."  It  does  not 
cover  the  two  types  of  "darts"  described 
above  that  are  not  intended  to  stick,  nor 
capable  of  sticking,  in  the  ground. 

(d)  The  need  of  the  public  for  lawn 
darts,  and  the  effects  of  the  rule  on  their 
utility,  cost,  and  availability.  The  need 
of  the  public  for  lawn  darts  is  for 
recreational  enjoyment.  Products  similar 
to  lawn  darts  but  that  are  not  intended 
to  stick  in  the  ground  and  are  not 
capable  of  causing  skull  puncture 
injuries  will  continue  to  be  available. 
Also,  substitute  recreational  enjoyment 
can  be  obtained  from  other  products. 
Lawn  darts  subject  to  the  rule  will  not 
be  available  through  commercial 
channels  after  the  effective  date  of  the 
ban. 

(e)  Alternatives.  (1)  The  Commission 
considered  various  labeling 
requirements  and  limitations  on  the 
marketing  of  lawn  darts  that  would  be 
intended  to  discourage  the  marketing  of 
the  product  to  children  and  the  use  of 
the  product  by  children.  The 
Commission  concluded,  however,  that 
these  types  of  requirements  would  not 
preclude  completely  the  use  of  the 
product  by  children  and  would  not 
reduce  adequately  the  risk  of  injury 
addressed  by  this  rule. 

(2)  The  Commission  also  considered 
the  possibility  of  performance 
requirements  for  lawn  darts  to 
determine  which  lawn  darts  present  an 
unreasonable  risk  of  injury  of  skull 
penetration  to  children.  The  Commission 
concluded  that  this  alternative  is  not 
feasible  because  of  the  difficulty,  and 
length  of  time  required,  in  determining 


whether  performance  requirement 
adequately  identify  the  risk, 
(f)  Conclusion.  The  Commission  fmds: 

(1)  That  this  rule,  including  its 
effective  date,  is  reasonably  necessary 
to  eliminate  or  adequately  reduce  the 
unreasonable  risk  of  skull  puncture 
wounds  to  children  associated  with 
lawn  darts. 

(2)  That  issuance  of  the  rule  is  in  the 
public  interest. 

(3]  That  no  feasible  consumer  product 
safety  standard  would  adequately 
protect  the  public  from  the  unreasonable 
risk  associated  with  lawm  darts. 

(4)  That  the  benefits  expected  from 
this  rule  bear  a  reasonable  relationship 
to  its  costs. 

(5)  That  the  rule  imposes  the  least 
burdensome  requirement  which 
prevents  or  adequately  reduces  the  risk 
of  injur}'  for  which  the  rule  is  being 
promulgated. 

§1306.5    Effectiv*  date. 

This  rule  is  effective  [insert  date  30 
days  after  pubhcation  of  final  rule]  and 
applies  to  all  lawn  darts  in  the  chain  of 
distribution  on  or  after  that  date. 

Dated:  July  19. 1988. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 
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Darts— PSA  #2804".  dated  June  22. 1987. 
Attachment  C — Memorandum  from 

Kennedy. )..  EPHF,  to  Nelson.  C.  CARM. 

"PSA  2826;  Lawn  darts  in  Combination 

Game  Sets,"  July  13, 1987. 
Memorandum  of  July  17, 1987.  meeting. 
Letter  from  David  Snow  to  Chairman 

Terrence  Scanlon,  July  18, 1987. 
Memorandum  to  CPSC  Regional  Centers  from 

Robert  G.  Poth,  CARM,  "Request  to 

Notify  Retail  Stores  of  Noncomplying 

and  Questionable  Law  Dart  Sales 

Practices,"  July  22. 1987. 
Letter  from  David  Snow  to  K-Mart 

International  Headquarters.  July  26.  1987. 
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Letter  from  David  Schmeltzer  to  AEDCA.  to 

persons  invited  to  the  July  17. 1987. 

meeting  who  did  not  attend:  July  27. 1987. 
Letter  from  David  Schmeltzer,  AED/CAL.  to 

persons  who  attended  the  July  17, 1987, 

meeting.  July  28, 1987. 
CPSC  News  Release:  "Lawn  Dart*  Can  Cause 

Serious  or  Fatal  Head  Iniuries  and 

Death",  Released  |uly  3a  1967. 
Memorandum  from  Ray,  D.,  and  Bennett.  L, 

ECPA,  to  Tyrrell,  E.,  OPMB,  "Uwrn  Dart 

Accident  Costs,"  August  4, 1987. 
Letter  to  David  Snow  from  David  Schmeltzer, 

AEO  Compliance  and  Administrative 

Litigation.  August  6, 1987. 
Letter  from  Marcella  V.  Ridenour,  Dept  of 

Physical  Education,  Temple  University, 

to  John  Preston,  CPSC,  transmitting  the 

following  material  on  lawn  darts: 

1.  Patent  2,976.042  (March  21, 1961). 

2.  First  National  Bank  ofDwight  v.  Regent 
Sports  Corp..  7th  Cir.  No.  85-2834 
(October  22. 1966). 

3.  Trial,  "Lawn  darts:  a  dangerous  game," 
February  1985. 

Memorandum  from  John  Preston.  ESMT,  to 

Chris  Nelson,  CARM,  "Response  to  PSA 

Request  No.  2837",  August  11, 1987. 
Memorandum  from  Warren  A.  Mathers, 

EPHF,  to  Christine  Nelson.  CARM,  "PSA 

2846;  Lawn  Darts— Develop  Labehng 

Criteria."  August  13, 1987. 
Letter  from  David  Snow  to  David  Schmeltzer, 

AED/CAL,  August  18, 1987. 
Memorandum  from  Koeser,  R.,  to  Tyrrell, 

E.A.,  OPMB.  "Lawn  Dart  Options 

Package",  August  19, 1987. 
Materials  for  June-July  Compliance  Status 

Briefing,  August  20, 1967. 
Memorandum  from  Ulsamer,  A.G.,  to  Tyrrell, 

E.A.,  EX-PB,  "HS  Recommendations  on 

Lawn  Darts",  Augiut  20, 1987. 
Memorandum  from  Tinsworth.  D..  and 

Crigler,  W.,  EPHA,  to  Tyrrell,  E..  EX-PB. 

"Lawn  Dart  Injury  Data",  August  21, 

1987. 
Memorandum  from  John  D.  Preston.  ESMT.  to 

Elaine  A.  Tyrrell  EX-PB.  "ES  Comments 

on  Options  Package  for  Lawn  Darts," 

August  21, 1987. 
Memorandum  from  Poth,  R.  CARM.  to 

Tyrrell,  E.,  OPMB,  "Lawn  Darts  Option 

Package",  August  27, 1987. 
Memorandum  from  Dale  R.  Ray,  ECPA,  to 

Elaine  TyrrelL  OPMB,  "Lawn  Darts." 

August  27. 1987. 
Memorandum  from  Walton,  W.W..  Ea  to 

Tyrrell,  E.,  EXPM,  "Lawn  Darts  Option 

Package".  August  28, 1967. 
Memorandum  from  Bob  Poth,  CARM,  to 

Elaine  Tyrrell,  OPM,  "Lawn  Darts  Option 

Package."  September  1, 1987. 
Briefing  package  from  Blaine  TyrreiL  Project 

Manager,  to  the  CommissioB.  September 

10. 1987,  with  attachments: 
Tab  A — Memorandum  from  D.  Schmeltzer, 

AED/CA.  to  Noble.  D.,  OPMa  "Uwn 

Darts,"  witk  attachments,  July  15, 1967. 
Tab  B — Memorandum  from  Tinsworth,  D., 
EPHA,  to  TyrrelL  £.,  EX-Pft  "Lawn  Dart 
Injury  Data,"  August  21, 1987. 
Tab  C — Memorandum  from  Ray,  D.,  and 
Bennett,  L.,  ECPA.  to  Tyrrell,  E..  OPMB, 
"Lawn  Dart  Accident  Costs."  August  4, 
1987. 
Tab  D— CPSC  News  Release  Jaly  30, 1987. 


Tab  E — MMMna^MM  fram  Poth,  B., 
CARM,  to  Tyrrell,  E,  OPMB,  "Law  Darta 
Options  Package."  August  2a  1987. 
Tab  F — Memorandum  from  Ulsamer,  A.,  to 
Tyrrell,  E.,  EX-PB,  HS  Recommendations 
on  "Lawn  Darts,"  August  20, 1987. 
— Memoraadam  from  Koeaer,  R.,  t» 
TyrreN,  B..  OWffl,  "l«wn  Dart  Options 
Package,'  August  19, 1987. 
— Memorandum  from  Ray,  D.,  ECPA.  to 
Tyrrell.  E..  OPMB,  "Lawn  Darts."  August 
27, 1987. 
Letter  to  John  R.  Fanone,  Esq.,  from  Robert  G. 

Poth.  CARM,  September  11, 1987. 
Commission  vote  sheet  on  lawn  darts 

options,  September  16, 1987. 
CPSC  staff  memorandtun  from  Douglas  L 
Noble,  Acting  AED  for  Compliance  and 
Administrative  Litigation,  to  the 
CommiaaioH,  Tawn  Darts  Options 
Package— Update  of  CPSCs 
Investigation  and  Indvstry's  Response  to 
Requested  Voluntary  Actiona."  with 
restricted  attachment,  September  16, 
1987. 
Memorandum  itom  Paul  H.  Rubin.  AED  for 
Economic  Analysis,  to  the  Commission, 
"Lawn  Darts  Options  Package," 
September  18, 1967. 
Materials  for  lawn  dart  update  briefing, 

September  17, 1987. 
Transcript,  Commission  meeting  of 

September  17, 1987  (43  pp.). 
Petition  from  David  A.  Snow  asking  that  the 
CPSC  ban  lawn  darts  (Petition  HP  97-^), 
received  in  the  Office  of  the  Secretary 
September  23. 1987. 
Memorandum  from  Robert  G.  Poth,  CARM,  to 
Elaine  A.Tyrrell,  Project  Manager, 
"Enforcement  Resources  Associated  with 
Options  1  ft  2  of  Lawn  Darts  Options 
Package  of  Saptember  M,  1987," 
September  23. 1987. 
Memorandum  of  Ross  Koeser,  Acting 

AEDFO.  from  Elizabeth  Hendricks,  FO. 
"Lawn  Dart  Surveillance  by  States." 
September  25. 1987. 
Memorandum  from  OAiB.  "Paik>w-Up 

Information  Requested  at  the  Briefing  of 
September  17, 1987,  dated  September  28, 
1987.  with  attachments. 
Memorandum  from  Robert  G.  Poth,  CARM, 
to  Elaine  Tyrrell,  Project  Manager. 
"Enforcement  Resources  Associated  with 
Options  1  ft  2  of  Lawn  Darts  Options 
Package  of  September  10, 1987," 
September  23, 1987. 
Memorandum  from  Dale  R.  Ray,  ECPA.  to 
Elaine  TyrrelL  OPMB.  "Project  Resource 
Estimate,"  September  21, 198r. 
Memorandum  from  Andrew  G.  Ulsamer, 
AED/HS,  to  Elaine  Tyrrell,  Project 
Manager,  "Health  Sciences  Resources  for 
Law  Dart  Options,"  September  21, 1987. 
Minutes  of  Conunission  meeting.  October  1, 

1987. 
Transcription  of  portion  of  October  1, 1987, 

Commission  meeting  (1  p.). 
Statement  of  Commissioner  Anne  Graham  on 

lawn  dart  decision.  October  2. 1987. 
Letter  from  James  V.  Lacy.  General  Counsel. 

to  David  Snow.  October  8, 1987. 
Log  of  telephone  conversation  between 
Douglas  Noble.  CPSC,  and  Milton  Bush 
of  the  Sporting  Goods  Manufacturing 
Association,  October  8. 1987. 


Memo  record  from  John  Preston,  ESMT.  to 
Pat  Fairall,  ESMT,  "Voluntary  Standard 
for  Uwn  Darts,"  October  8, 1987. 
Log  of  a  conversation  between  Nick 

Marchica  and  Elaine  Tyrrell.  CPSC  and 
Milton  Bush,  SGMA.  October  13, 1987. 
Transcript  of  Commission  meeting  of  October 

15, 1987. 
Federal  Register  notice,  "Lawn  Darts: 

Advance  Notice  of  Proposed  Rulemaking; 
Request  for  Comments  and  Data,"  52  FR 
38835  (October  2a  1987). 
Letter  from  the  Secretary  of  the  Commission 
to  David  Snow,  advising  of  the  sUtus  of 
Petition  HP  87-3,  November  3, 1987. 
Log  of  a  telephone  conversation  between 
James  V.  Lacy,  General  Counsel,  and 
Milton  Bush  of  the  Sporting  Goods 
Manufacturers  Association  (SGMA], 
November  4, 1987. 
Letter  dated  November  5, 1987,  to  Jaaws  V. 
Lacy,  General  Counsel,  from  Milton 
Bush.  SGMA. 
Letter  from  James  V.  Lacy,  General  Counsel 
to  Milton  M.  Bosh.  SGMA.  November  13. 
1987. 
Memorandum  from  John  Preston,  ESMT,  to 
Elaine  Tyrrell,  EX-PB,  "ES  Resources/ 
Tasks  Concerning  Rulemaking  on  Lawn 
Darts,"  undated. 
Memorandum  from  D.  Schmeltzer.  AEDCA. 
to  Elaine  Tyrrell.  OPMB,  "Lawn  Darts." 
February  5, 1988. 
Briefing  package  fttjm  Elaine  Tyrrell,  OPMB. 
to  the  Commission,  "Lawn  Darts:  Follow- 
Up  to  Advance  Notice  of  Proposed 
Rulemaking  (ANPR),"  February  8. 19WJ. 
with  attachments: 
Tab  A— Copy  of  ANPR. 
Tab  B — Memorandum  from  Tinsworth.  D., 
EPHA,  to  TyrrelL  EXPM.  "Lawn  Dart 
Injuries,"  January  2a  1988. 
Tab  C — Memorandum  from  Deppa,  S.W„ 
and  White.  S.,  EPHF,  to  TyrreU,  E.A..  EX- 
PB,  "Evaluation  of  Lawn  Dart  Provision 
Effectiveness,"  January  29, 1988. 
Tab  D — Memorandum  from  Karels,  T.R., 
ECSS,  to  Tyrrell,  E.,  EX-P,  "Lawn  Darts." 
January  20, 1988. 
Tab  E — Memorandum  from  Nelson,  C, 
CARM,  to  Tyrrell,  E.,  OPMB.  "Uvra  Dart 
Compliance  Survey,"  January  20, 1988. 
Tab  F— Log  of  meeting  held  by  the  Sporting 
Goods  Manufacturers  Association 
(SGMA)  with  industry  representatives  on 
lawn  darts,  December  10, 1987. 
Tab  G — Public  comments  in  response  to 
the  ANPR: 

A.  Letter  from  Bush,  M„  Esq.,  Sporting 
Goods  Manufactnrers  Association, 
December  17, 1967. 

B.  Comments  of  Consumer  Federation  of 
America,  submitted  by  M.  Fise. 
December  21, 1987. 

C.  Letter  to  the  Editor  from  C.  Mesneck. 
September  29, 1987. 

D.  Letter  fttim  Heslin,  M.,  Connecticut 
Department  of  Consumer  Protection, 
December  8, 1987. 

E.  Letter  from  Vultaggio,  S.,  Regent 
Sports  Corp..  to  D.  Schmeltzer,  CPSC 
November  10, 1987. 

F.  Letter  from  G.  Hostetler,  November  18, 
1987. 


G.  Letter  from  S.  Coberly,  November  3. 

1987. 

H.  Letter  from  R.  Lamontagne,  November 

16. 1987. 

I.  Letter  from  P.  Spaeth.  New  York  State 

Department  of  Law.  to  Doug  Noble. 

CPSC.  October  8. 1987. 

).  Letter  from  C.  Bouris,  December  1, 

1987. 

K.  Letter  from  R.  Archer,  Kent  Sporting 

Goods  Co..  Inc.,  to  D.  Schmeltzer.  CPSC, 

November  9, 1987. 
Tab  H — Memorandum  from  D.  Shifflet. 

OIPA,  to  Noble,  D.,  OPMB,  "Lawn  Dart 

Consumer  Alert,"  February  2, 1988. 
Additional  comments  on  lawn  darts: 

Commenter  and  Date 

Carl  Meseck.  September  29. 1987 

N.  Mease.  October  29. 1987 

H.  Hatch.  October  5, 1987 

Rochester  City  Council,  fanuary  20, 1968 

Consumer  Federation  of  America,  March  7, 

1968 
New  York  Department  of  Law,  March  24. 1988 
Commission  vote  sheet  on  lawn  darts 

options,  February  9, 1988. 
Minutes  of  Commission  meeting  of  March  2, 

1988. 
CPSC  news  release,  "CPSC  to  Continue  Its 

Formal  Rulemaking  Process  on  Lawn 

Darts,"  March  2. 1988. 
Anne  Graham,  Commissioner,  "Statement  on 

Lawn  Dart  Decision."  March  2, 1968. 
Memorandum  from  Jack  Kramer,  EPHA.  to 

Elaine  Tyrrell,  EXPM,  "Lawn  Darts: 

Head  and  Eye  Injuries,"  March  30, 1988. 
News  from  CPSC,  "CPSC  sues  Sears  to  halt 

improper  sale  of  lawn  darts:  Sears  agrees 

to  stop  all  sales."  March  30. 1908. 
Letter  from  D.  Schmeltzer.  AEDCA,  to 

National  Retail  Merchants  Association. 

April  19. 1988. 
Commission  ballot  vote  sheet,  "Lawn  Darts — 

Additional  Option,"  April  21, 1968. 
Memorandum  from  Douglas  L.  Noble.  OPMB. 

to  the  Commission,  "Lawn  Darts,"  April 

22. 1988,  with  attached  memorandum 
from  John  Preston.  ESMT,  "A  Test  to 
DePme  the  Scope  of  a  Ban  of  Lawn 
Darts,"  April  21, 1988. 

Report  from  Eric  AUely,  M.D.,  "An 

Approximation  of  the  Probability  of 

Penetration  of  the  Human  Skull  by  a 

Lawn  Dart,"  with  a  cover  letter,  April  25, 

1988. 
Log  of  meeting  of  new  ASTM  task  group  for 

lawn  darts  on  May  3. 1988.  prepared  by 

John  Prestoa  ESMT. 
Memorandum  from  Purohit,  V.,  and  Cohn.  M.. 

HSHE,  'The  probability  of  penetration  of 

a  child's  skull  by  a  lawn  dart"  May  16, 

198& 
Letter  from  )an  Kinney.  SGMA  to  Wendy 

Dyer.  ASTM.  May  16. 1988. 
Minutes  of  Commission  meeting  of  May  17, 

1988. 
Memorandum  from  fack  Kramer,  EPHA,  to 

Elaine  Tyrrell,  OI^4B,  "Lawn  Dart 

Injuries,"  May  24, 1988. 
Minutes  of  Commission  meeting  of  May  25. 

198& 
Statement  by  Commissioner  Anne  Graham 

on  decision  to  ban  lawn  darts,  May  Z5, 

1988. 


Statement  of  Chairman  Terrence  Scanlon  on 

lawn  darts.  May  25. 1988. 
Opinion  of  Commissioner  Carole  G.  Dawson 

regarding  Commission  action  to  ban 

lawn  darts,  May  25, 198& 
Memo  record  from  Jack  Kramer.  EPHA.  to 

Elaine  Tyrrell.  EXPM,  "Lawn  Darts," 

May  26, 1968. 
Karels,  T.,  "Preliminary  Regulatory  Analyses, 

Economic  and  Environmental 

Assessments  —  Proposed  Mandatory 

Rules  on  Lawn  Darts,"  June  1988. 
Karels,  T.,  "Initial  Regulatory  Flexibility 

Analysis  of  a  Mandatory  Rule  for  Lawn 

Darts,"  June  1968. 
Letter  from  David  Snow  to  Commissioner 

Carol  Dawson,  June  9, 198& 
Memorandum  from  Christine  Nelson.  CARM 

to  Carl  Blechschmidt,  OPMB,  "Proposed 

Ban  of  Lawn  Darts,"  June  28, 1988. 
Vote  sheet  from  Harleigh  Ewell,  OGC,  to  the 

Commission  "Draft  Federal  Re^ster 

Notice  to  Propose  a  Prohibition  of  The 

Sale  of  Lawn  Darts,"  June  30, 1988. 
Memorandum  to  the  Commission  from  Carl 

Blechschmidt  Program  Manager.  "Notice 

of  Proposed  Rulemaking  for  Lawn 

Darts,"  June  30, 1988,  with  attachments: 
Tab  A — Memorandum  from  Karels,  T.R., 

ECSS,  to  Blechschmidt,  C.W..  EXFM, 

"Initial  Regulatory  Flexibility  Analysis: 

Lawn  Darts,"  June  28, 1988. 

— ^Memorandum  from  Karels,  T.R.,  ECSS, 

to  Blechschmidt  C.W.,  EXM^. 

"Preliminary  Regulatory  Analyses  and 

Assessments  —  Lawn  Darts,"  June  28, 

1988. 
Tab  B — Draft  Federal  Register  notice. 
Minutes  of  Commission  meeting,  July  13. 1968. 
News  from  CPSC,  "CPSC  obtains  consent 

decree  to  halt  improper  sale  of  lawn 

darts,"  July  18, 1988. 

In-depth  Investigation  Reports: 
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C4A5021A1 
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Investigation  of  lawndart  injury,  June  25, 

1974. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  301 

[LR-133-86] 

Proposed  Rulemaking;  Returns 
Relating  to  Persons  Receiving 
Contracts  From  Federal  Executive 
Agencies 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  Section  6050M  of  the  Internal 
Revenue  Code  ("Code"),  which  was 
added  to  the  Code  by  the  Tax  Reform 
Act  of  1988,  requires  Federal  executive 
agencies  to  make  a  return  to  the  Internal 
Revenue  Service  reporting  the  name, 
address,  and  taxpayer  identification 
number  (TIN)  of  each  person  with  which 
the  agency  enters  into  a  contract, 
together  with  any  other  information 
required  by  Treasury  regulations.  This 
document  contains  proposed  rules 
concerning  compliance  with  the  new 
reporting  requirements  imposed  by 
section  6050M. 

DATES: 

Proposed  Effective  Date 

The  regulations  are  proposed  to  be 
effective  on  the  date  the  Treasury 
Decision  is  published  in  the  Federal 
Register  and  are  proposed  to  apply  to 
contracts  of  Federal  executive  agencies 
obligating  more  than  $25,000  entered 
into  on  or  after  October  1, 1988.  or  for 
which  the  amount  obligated  is  increased 
by  more  than  $25,000  on  or  after  that 
date. 

Dates  For  Comments  And  Requests  For 
A  Public  Hearing 

Written  comments  and  requests  for  a 
public  hearing  must  be  mailed  by 
August  29, 1988. 

ADDRESS:  Send  comments  or  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR;T 
(LR-133-86].  Washington.  DC  20224. 
FCn  FURTHER  INFORMATION  CONTACT: 
Keith  E.  Stanley  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Avenue.  ^fW..  Washington, 
DC  20224  (Attention:  CC:LR:T)  or 
telephone  (202)  566-3458  (not  a  toll-free 
number). 
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SUPPLEMENTARY  INRMIMATION: 

Background 

This  document  proposes  regulations 
to  be  added  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  and  the 
Regulations  on  Procedure  and 
Administration  (26  CFR  Part  301]  under 
section  6050M  of  the  Internal  Revenue 
Code  of  1986.  These  proposed  rules 
provide  the  needed  guidance  for 
complying  with  the  provisions  of  section 
6050M,  which  was  enacted  by  section 
1522  of  the  Tax  Reform  Act  of  1986  (Pub. 
L.  99-514;  100  Stat.  2085]. 

Explanation  of  Provisions 

Section  6050M  requires  the  head  of 
every  Federal  executive  agency  to  file 
an  information  return  with  the  Internal 
Revenue  Service  setting  forth  the  name, 
address  and  TIN  of  each  person  with 
which  that  agency  enters  into  a  contract, 
as  well  as  any  other  information 
prescribed  under  Treasury  regulations. 
The  information  returns  filed  under 
section  6050M  will  be  used  as  a  source 
of  information  to  collect  delinquent 
Federal  tax  liabilities  of  persons  who 
enter  into  contracts  with  Federal 
executive  agencies. 

In  addition  to  the  information 
specifically  required  by  section  6050M, 
the  proposed  rules  require  other 
information  that  will  facilitate  the 
collection  of  delinquent  Federal  tax 
liabilities  to  be  reported  to  the  Internal 
Revenue  Service.  Included  in  the 
category  of  additional  items  are  the 
expected  date  of  completion  of  the 
contract  as  determined  under  any 
reasonable  method  (such  as  the 
expected  contract  delivery  date  under 
the  contract  schedule]  and  the  total 
amount  obligated  under  the  contract 
action. 

The  proposed  rules  define  the  term 
"contract"  to  mean  an  obligation  of  a 
Federal  executive  agency  to  make 
payment  of  money  (or  other  property)  to 
a  person  in  return  for  the  sale  of 
property,  the  rendering  of  services,  or 
other  consideration.  The  term 
"contract",  however,  does  not  include  a 
license  granted  by  a  Federal  executive 
agency,  an  obligation  of  a  contractor 
(other  than  a  Federal  executive  agency] 
to  subcontractor,  a  debt  instrument  of 
the  United  States  Government  or  of  a 
Federal  agency,  or  an  obligation  of  a 
Federal  executive  agency  to  lend  money, 
lease  propoerty  to  a  lessee,  or  sell 
property. 

Pursuant  to  the  authority  of  section 
6050M  (d],  it  is  proposed  that  contracts 
or  contract  actions  for  which  the  amount 
obligated  is  $25,000  or  less  do  not  have 
to  be  reported.  Because  the  propose  of 
section  6050M  is  to  provide  the  Internal 


Revenue  Service  with  a  source  of 
information  for  collection,  certain 
categories  of  contracts  that  will  be  of 
minimal  use  for  this  purpose  are 
proposed  to  be  excluded  from  the 
reporting  requirements.  Contracts  with 
another  Federal  governmental  unit  or 
with  a  foreign,  state,  or  local 
government  (or  an  agency  or 
instrumentality  thereof)  would  not  have 
to  be  reported.  Additionally,  no 
reporting  would  be  required  for  any 
contract  the  terms  of  which  provide  that 
all  amounts  payable  under  the  contract 
by  any  Federal  executive  agency  will  be 
paid  within  the  120  days  following  the 
date  of  the  contract  action,  and  for 
which  it  is  reasonable  to  expect  that  all 
amounts  will  be  so  paid. 

For  contracts  entered  into  on  or  after 
October  1, 1988,  (or  with  respect  to 
which  there  are  contract  actions 
required  to  be  reported  on  or  after  that 
date]  it  is  proposed  that  the  information 
required  to  be  reported  to  the  Internal 
Revenue  Service  under  section  6050M 
must  be  reported  on  a  quarterly  basis 
(calendar  quarters].  Generally,  it  is 
proposed  that  the  information  with 
respect  to  contracts  entered  into  during 
a  calendar  quarter  must  be  submitted  on 
magnetic  media  to  the  Service  on  or 
before  the  last  day  of  the  calendar 
month  following  the  quarter.  A  special 
reporting  rule  permitting  the  use  of 
paper  reporting  on  Form  8596  is 
provided  for  those  Federal  executive 
agencies  that  reasonably  expect  to  enter 
into  fewer  than  250  contracts  to  be 
reported  for  a  calendar  year.  To  the 
extent  permitted  in  future  guidance 
relating  to  section  6050M,  those  Federal 
executive  agencies  that  would  be 
required  to  use  magnetic  media  would 
be  permitted  to  submit  more  than  one 
return  per  quarter  where  each  separate 
submission  covers  all  of  the  contracts 
and  contract  actions  required  to  be 
reported  for  the  quarter  for  one  or  more 
readily  identifiable  operating  functions 
of  the  Federal  executive  agency. 

If  a  Federal  executive  agency  reports 
all  the  information  that  the  Internal 
Revenue  Service  requires  with  respect 
to  one  or  more  contracts  to  the  Federal 
Procurement  Data  System,  it  is  proposed 
that  the  agency  may  elect  to  have  the 
Director  of  the  Federal  Procurement 
Data  Center  make,  on  its  behalf,  the 
return  required  with  respect  to  all  such 
contracts. 

These  rules  are  proposed  to  apply  to 
Federal  executive  agencies  with  respect 
to  their  contracts  (and  their  contract 
actions  treated  as  contracts  under 
paragraph  (e)  of  the  regulations]  entered 
into  on  or  after  October  1, 1988.  The 
Internal  Revenue  Service  proposes  to 
reserve  on  the  issue  of  reporting  by 


Federal  executive  agencies  regarding 
their  contracts  (and  their  contract 
actions  treated  as  contracts  under 
paragraph  (e)  of  the  regulations]  entered 
into  before  October  1, 1988. 

The  reporting  requirements  proposed 
in  this  document  are  slightly  different 
from  those  set  forth  in  Notice  87-1, 
which  was  published  in  Internal 
Revenue  Bulletin  1987-1,  dated  January 
5, 1987.  To  the  extent  there  is  a 
difference,  the  rules  proposed  in  this 
document,  which  are  less  burdensome 
than  those  in  Notice  87-1,  would  be 
controlling,  if  adopted. 

Special  Analyses 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
do  not  apply  because  the  rules  provided 
herein  are  interpretative.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  The  Commissioner  of 
Internal  Revenue  has  determined  that 
these  proposed  rules  are  not  major  rules 
as  defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis 
therefore  is  not  required. 

Comments  and  Requests  For  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Thomas  J.  Kane 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  in  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  Part  1.6001-1—1.6109-2 

Income  taxes.  Administration  and 
procedures.  Filing  requirements. 
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26  CFR  Part  301 

Administrative  practice  and 
procedure.  Bankruptcy,  Courts,  Crime, 
Employment  taxes.  Estate  taxes.  Excise 
taxes.  Gift  taxes.  Income  taxes. 
Investigations.  Law  enforcement. 
Penalties,  Pensions,  Statistics,  Taxes, 
Disclosure  of  information.  Filing 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  1  and  301 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1986 

Paragraph  1.  The  authority  citation  for 
Part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805;  *  *  *  8  1.6050M- 
1  also  issued  under  26  U.S.C.  aosoM. 

Par.  2.  A  new  S  1.6050M-1  is  added  to 
read  as  follows: 

§  1.6050M-1    Infonnation  rstums  relating 
to  parsons  receiving  contracts  from  certain 
Federal  executive  agencies. 

(a)  General  rule.  Except  as  otherwise 
provided  in  paragraph  [c]  of  this  section, 
the  head  of  every  Federal  executive 
agency  or  his  or  her  delegate  shall  make 
an  information  return  to  the  Internal 
Revenue  Service  reporting  the  following 
information  with  respect  to  each 
contract  entered  into  by  that  Federal 
executive  agency: 

(1)  Name  and  address  of  the  person 
with  whom  the  contract  is  made 
("contractor"); 

(2)  Contractor's  TIN  and.  if  the 
contractor  is  a  member  of  an  affiliated 
group  of  corporations  that  flies  its 
Federal  income  tax  returns  on  a 
consolidated  basis,  the  name  and  TIN  of 
the  common  parent  of  the  affiliated 
group: 

(3)  The  date  of  the  contract  action; 

(4)  The  expected  date  of  completion  of 
the  contract  as  determined  under  any 
reasonable  method,  such  as  the 
expected  contract  delivery  date  under 
the  contract  schedule; 

(5)  The  total  amount  obligated  under 
the  contract  action; 

(6)  Any  other  information  required  by 
Forms  8596  and  8596A  and  their 
instructions,  or  by  any  other 
administrative  guidance  issued  by  the 
Internal  Revenue  Service  (such  as  a 
revenue  procedure). 

See  paragraph  (e)  of  this  section  relating 
to  the  manner  in  which  to  report 
increases  in  amounts  obligated  under 
existing  contracts.  See  paragraph  (d)(5) 
of  this  section  for  special  rules  for 
agencies  that  submit  contract 


information  to  the  Federal  Procurement 
Data  Center. 

(b)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section — 

(1)  Federal  executive  agency.  The 
term  "Federal  executive  agency" 
means — 

(i)  Any  executive  agency  (as  defined 
in  5  U.S.C.  105)  other  than  the  General 
Accounting  Office; 

(ii)  Any  military  department  (as 
defined  in  5  U.S.C.  102);  and 

(iii)  The  United  States  Postal  Service 
and  the  Postal  Rate  Commission. 

(2)  Contract — (i)  General  rule.  The 
term  "contract"  means  an  obligation  of  a 
Federal  executive  agency  to  make 
payment  of  money  (or  other  property)  to 
a  person  in  retiun  for  the  sale  of 
property,  the  rendering  of  services,  or 
other  consideration.  The  term  "contract" 
includes,  for  example,  such  an 
obligation  arising  from  a  written 
agreement  executed  by  the  agency  and 
the  contractor,  an  award  or  notice  of 
award,  a  job  order  or  task  letter  issued 
under  a  basic  ordering  agreement,  a 
letter  contract,  an  order  that  becomes 
effective  only  upon  written  acceptance 
or  performance,  or  a  bilateral  increase 
in  amount  obligated  of  a  type  described 
in  paragraph  (e)  of  this  section. 

(ii)  Exceptions.  For  purposes  of  this 
section,  the  term  "contract"  does  not 
include — 

(A)  A  license  granted  by  a  Federal 
executive  agency; 

(B)  An  obligation  of  a  contractor 
(other  than  a  Federal  executive  agency) 
to  a  subcontractor 

(C)  A  debt  instrument  of  the  United 
States  Government  or  a  Federal  agency, 
such  as  a  treasury  note,  treasury  bond, 
treasury  bill,  savings  bond,  or  similar 
instrument;  or 

(D)  An  obligation  of  a  Federal 
executive  agency  to  lend  money,  lease 
property  to  a  leasee,  or  sell  property. 

(iii)  Special  rule  for  certain  minority 
contracts  administered  by  the  Small 
Business  Administration.  Any 
agreement  entered  into  by  the  Small 
Business  Administration  ("SBA")  as 
"prime  contractor"  on  behalf  of  a 
procuring  agency  which  is  a  Federal 
executive  agency  pursuant  to  the 
administration  of  section  8(a)  of  the 
Small  Business  Act  (15  U.S.C.  637(a)) 
shall  not  be  treated  as  a  contract  of  the 
procuring  agency  for  purposes  of  this 
section. 

(iv)  Certain  schedule  contracts.  For 
purposes  of  this  section — 

(A)  A  Federal  Supply  Schedule 
Contract  entered  into  by  the  General 
Services  Administration. 


(B)  An  automated  Data  Processing 
Schedule  Contract  entered  into  by  the 
General  Services  Administration,  or 

(C)  A  schedule  contract  entered  into 
by  the  Veterans  Administration  on 
behalf  of  one  or  more  Federal  executive 
agencies  is  not  a  "contract"  to  be 
reported  by  the  General  Services 
Administration  or  the  Veterans 
Administration  at  the  time  of  execution. 
Instead,  an  order  placed  by  a  Federal 
executive  agency,  including  the  General 
Services  Administration  or  the  Veterans 
Administration,  under  such  a  schedule 
contract  is  a  "contract"  for  purposes  of 
this  section. 

(v)  Blanket  purchase  agreements.  For 
purposes  of  this  section,  the  term 
"contract"  does  not  include  a  blanket 
purchase  agreement  between  one  or 
more  Federal  executive  agencies  and  a 
contractor.  Instead,  an  order  placed  by  a 
Federal  executive  agency  under  the 
terms  of  a  blanket  purchase  agreement 
is  a  "contract"  for  purposes  of  this 
section. 

(3)  Contractor.  The  term  "contractor" 
means  any  person  who  enters  into  a 
contract  with  a  Federal  executive 
agency. 

(4)  Person  and  TIN.  The  terms 
"person"  and  "TIN"  are  defined  in 
sections  7701(a)  (1)  and  (41), 
respectively. 

(c)  Exceptions  to  information 
reporting  requirements.  The  following 
do  not  need  to  be  reported  pursuant  to 
this  section: 

(1)  Any  contract  or  contract  action  for 
which  the  amount  obligated  is  $25,000  or 
less; 

(2)  Any  contract  with  a  contractor 
who,  in  making  the  agreement  is  acting 
in  his  or  her  capacity  as  an  employee  of 
a  Federal  executive  agency  [e.g.,  any 
contract  of  employment  under  which  the 
employee  is  paid  wages  subject  to  the 
withholding  provisions  contained  in 
Chapter  24  of  Subtide  C); 

(3)  Any  contract  between  a  Federal 
executive  agency  and  another  Federal 
governmental  unit  (or  agency  or 
insLTunentality  thereof); 

(4)  Any  contract  with  a  foreign 
government  (or  any  agency  or 
instrumentahty  thereof): 

(5)  Any  contract  with  a  state  or  local 
governmental  imit  (or  any  agency  or 
instrumentality  thereof); 

(6)  Any  contract  with  a  person  who  is 
not  required  to  have  a  TIN  (see,  for 
example,  §  301.6109-l(g)); 

(7)  Any  contract  the  terms  of  which 
provide  that  all  amounts  payable  under 
the  contract  by  any  Federal  executive 
agency  will  be  paid  on  or  before  the 
120th  day  following  the  date  of  the 
contract  action,  and  for  which  it  is 
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reasonable  to  expect  that  all  amounts 
will  be  so  paid. 

(d)  Filing  requirements — (1) 
Frequency  and  time  for  filing.  The 
information  returns  required  by  this 
section  with  respect  to  contracts  of  a 
Federal  executive  agency  entered  into  or 
after  October  1, 1988,  must  be  filed  on  a 
quarterly  basis  for  the  calendar  quarters 
ending  on  the  last  day  of  March,  June, 
September  and  December.  Except  as 
provided  in  paragraph  (d](5]  of  this 
section,  the  returns  for  contracts  entered 
into  during  a  calender  quarter  must  be 
filed  on  or  before  the  last  day  of  the 
month  following  that  quarter. 

(2)  Form  of  reporting — (i)  General  rule 
concerning  magnetic  media.  The 
information  returns  required  by  this 
section  with  respect  to  contracts  of  a 
Federal  executive  agency  for  each 
calendar  quarter  shall  be  made  in  one 
submission  (or  in  multiple  submissions  if 
permitted  by  paragraph  (d)(4)  of  this 
section).  Except  as  provided  in 
paragraph  (d)(2)(ii)  of  this  section,  the 
required  retiun  shall  be  made  on 
magnetic  media  (within  th^%ieaning  of 

§  301.6011-2)  in  accordance  with  any 
applicable  revenue  procedure  or  other 
guidance  promulgated  by  the  Internal 
Revenue  Service  for  the  filing  of  such 
returns  under  section  6050M. 

(ii)  Magnetic  media  exception  for  low- 
volume  filers.  Any  Federal  executive 
agency  that  on  any  October  1  has  a 
reasonable  expectation  of  entering  into, 
during  the  one  year  period  beginning  on 
that  date,  fewer  than  250  contracts  that 
are  subject  to  the  reporting  requirements 
under  this  section  may  make  the 
information  returns  required  by  this 
section  for  each  quarter  of  that  one  year 
period  on  the  prescribed  paper  Form 
8596  under  penalties  of  perjury  in 
accordance  with  the  instructions 
accompanying  such  form. 

(3)  Place  of  filing — (i)  Returns  on 
magnetic  media.  Information  returns 
made  under  this  section  on  magnetic 
media  shall  be  filed  with  the  Internal 
Revenue  Service  at  the  National 
Computer  Center.  Martinsburg,  West 
Virginia  25401.  in  accordance  with  any 
applicable  revenue  procedure  or  other 
guidance  promulgated  by  the  Internal 
Revenue  Service  relating  to  the  filing  of 
returns  under  section  6050M. 

(ii)  Form  8596.  Information  returns 
made  on  Form  8596  shall  be  filed  with 
the  Internal  Revenue  Service  at  the 
location  specified  in  the  instructions  for 
that  form. 

(4)  Special  rule  concerning  multiple 
returns.  To  the  extent  permitted  in  any 
revenue  procedure  or  other  guidance 
relating  to  the  filing  of  information 
returns  under  this  section,  a  Federal 
executive  agency  which  files 


information  returns  under  this  section 
on  magnetic  media  may  make  more  than 
one  magnetic  media  submission  for  any 
quarter,  if  each  submission  for  that 
quarter  contains  all  of  the  information 
required  by  paragraph  (a)  of  this  section 
for  one  or  more  departments,  branches, 
bureaus,  agencies,  or  other  readily 
identifiable  operating  functions  (such  as 
a  geographic  region)  of  the  Federal 
executive  agency. 

(5)  Special  rules  for  agencies 
reporting  to  the  Federal  Procurement 
Data  Center — (i)  Election  to  have  the 
Director  of  the  Federal  Procurement 
Data  Center  make  return  on  behalf  of 
agency.  If.  in  complying  with  the 
requirements  of  the  Federal  Procurement 
Data  System  (FPDS)  (as  established 
under  the  authority  of  the  Office  of 
Federal  Procurement  Policy  Act.  as 
amended,  41  U.S.C.  401  et  seq.),  a 
Federal  executive  agency  submits  to  the 
Federal  Procurement  Data  Center 
(FPDC)  all  the  information  with  respect 
to  one  or  more  contracts  required  to  be 
reported  by  paragraph  (a)  of  this 
section,  that  Federal  executive  agency 
may,  in  lieu  of  making  a  return  directly 
to  the  Internal  Revenue  Service  with 
respect  to  those  contracts,  elect  to  have 
the  Director  of  the  FPDC  (or  his  or  her 
delegate)  make  the  required  return  with 
respect  to  all  of  those  contracts  on  its 
behalf.  In  order  to  make  this  election  for 
contracts  entered  into  during  a  calendar 
quarter,  the  head  of  a  Federal  executive 
agency  (or  his  or  her  delegate)  shall 
attach  to  its  submission  to  the  FPDC  for 
that  quarter  a  signed  statement  to  the 
effect  that  (A)  the  Director  of  the  FPDC 
(or  his  or  her  delegate]  is  authorized  on 
the  agency's  behalf  to  make  the  return 
required  by  26  CFR  1.6050M-1  for  that 
quarter,  and  (B)  the  information 
provided  by  the  agency  for  use  by  the 
FPDC  in  making  that  return  is  declared, 
under  the  penalties  of  perjury,  to  be,  to 
the  best  of  his  or  her  knowledge  and 
belief,  true,  correct,  and  complete.  If  the 
election  is  made,  the  Director  of  the 
FPDC  (or  his  or  her  delegate)  shall,  on 
the  electing  agency's  behalf,  make  the 
return  required  by  paragraph  (a)  of  this 
section  with  respect  to  the  contracts  to 
which  the  election  applies. 

(ii)  Time,  manner,  and  place  of  filing. 
The  Director  of  the  FPDC  (or  his  or  her 
delegate)  must — 

(A)  Make  the  return  on  or  before  the 
earlier  of — 

[1)  45  days  following  the  date  that  the 
contract  information  is  required  to  be 
submitted  to  the  FPDC,  or 

(2)  90  days  following  the  end  of  the 
calendar  quarter  for  which  the  election 
is  made,  except  that,  if  that  calendar 
quarter  ends  September  30, 105  days 
following  the  end  of  that  quarter,  and 


(B)  Comply  with  paragraphs  (d)  (2)(i) 
and  (3)(i)  of  this  section,  relating  to  form 
and  place  of  filing. 

(iii)  Contracts  reported  directly  to  the 
Internal  Revenue  Service.  Even  if  the 
election  is  made,  all  information  with 
respect  to  any  particular  contract 
required  to  be  reported  under  paragraph 
(a)  of  this  section  must  be  reported 
directly  to  the  Internal  Revenue  Service 
by  the  electing  agency  if  that 
information  is  not  submitted  to  the 
FPDC.  An  electing  agency  shall  not 
make  a  direct  return  to  the  Internal 
Revenue  Service  of  the  contract 
information  subject  to  the  election. 

(e)  Special  rules  relating  to  increases 
in  amount  obligated.  If,  through  the 
exercise  of  an  option  contained  in  a 
basic  or  initial  contract  or  under  any 
other  rule  of  contract  law,  express  or 
implied,  the  amount  of  money  or  other 
property  obligated  under  the  contract  is 
increased  by  more  than  $25,000,  then 
that  action  shall  be  treated  as  the 
entering  into  of  a  new  contract  with 
respect  to  which  the  information 
required  by  paragraph  (a)  of  this  section 
is  to  be  reported  to  the  Internal  Revenue 
Service  for  the  calendar  quarter  in 
which  the  increase  occurs. 

(f)  Effective  date—[l]  Contracts 
entered  into  on  or  after  October  1.  1988. 
This  section  applies  to  each  Federal 
executive  agency  with  respect  to  (i)  its 
contracts  entered  into  on  or  after 
October  1, 1988,  and  (ii)  its  contract 
actions  occurring  on  or  after  October  1, 
1988,  that  are  treated  as  new  contracts 
under  paragraph  (e)  of  this  section. 

(2)  Contracts  entered  into  before 
October  1.  1988.  (Reserved) 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Far.  3.  The  authority  citation  for  Part 
301  is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805;  *  *   * 
§  301.6050M-1  is  also  issued  under  26  U.S.C. 
6050M. 

Far.  4.  A  new  §  301.6050M-1  is  added 
to  read  as  follows: 

§  30 1 .6050M-1     Information  returns 
relating  to  persons  receiving  contracts 
from  certain  Federal  executive  agencies 
(temporary). 

For  provisions  relating  to  the 
requirements  of  returns  of  information 
relating  to  persons  receiving  contracts 
from  certain  Federal  executive  agencies. 
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see  §  1.6050M-1  of  this  chapter  (Income 
Tax  Regulations). 
Lawrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 

|FR  Doc.  88-17134  Filed  7-27-88: 11:19  am) 

BILLHM  CODE  4M0-01-M 

DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30  CFR  Part  75 

Automatic  Emergency-Parking  Braices 
for  Rut>b«r-Tired,  Self-Propelled 
Electric  Face  Equipment;  Extension  of 
Comment  Period 

agency:  Mine  Safety  and  Health 
Administration.  Labor. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  comment  regarding  the 
Agency's  proposed  rule  for  automatic 
emergency-parking  brakes  for  rubber- 
tired,  self-propelled  electric  face 
equipment  in  30  CFR  Part  75. 
DATE:  Written  comments  on  the 
proposed  rule  for  automatic  emergency- 
parking  brakes  must  be  received  on  or 
before  August  29. 1988. 
ADDRESS:  Send  comments  to  Office  of 
Standards,  Regulations  and  Variances; 
MSHA;  Room  631.  Ballston  Tower  No.  3; 
4015  Wilson  Boulevard;  Arlington, 
Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey,  Director,  Office  of 
Standards.  Regulations  and  Variances, 
MSHA,  phone  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  On 
March  1, 1983,  MSHA  published  a 
proposed  safety  standard  that  would 
require  automatic  emergency-parking 
brakes  on  rubber-tired,  self-propelled 
electric  face  equipment  used 
underground  coal  mines  (53  FR  6512). 
The  automatic  emergency/parking 
brakes  described  in  the  proposal  engage 
when  there  is  a  loss  of  power  to  such 
equipment,  and  could  be  activated  by 
the  equipment  operator  in  an  emergency 
situation.  The  brakes  also  act 
automatically  as  a  parking  brake  when 
the  equipment  is  intentionally 


deenergized.  The  standard  was 
proposed  under  section  101  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (30  U.S.C.  811). 

On  June  18. 1988.  MSHA  published  in 
the  Federal  Register  (53  FR  22502]  a 
Notice  of  Public  Hearings  which  stated 
that  the  record  would  remain  open  until 
July  29. 1988  for  the  submission  of  post 
hearing  comments.  Due  to  requests  from 
the  mining  community.  MSHA  is 
extending  the  comment  period  to  August 
29. 1988.  All  interested  parties  are 
encouraged  to  submit  comments  prior  to 
this  date. 

Dated:  July  21, 1988. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards  Regulations  and 

Variances. 

|FR  Doc.  88-17007  Filed  7-28-88:  8:45  am] 

BILUNG  CODE  4S10-43-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  88-312,  RM-8127  and  RM- 
6135] 

Radio  Broadcasting  Services;  Pearl 
and  Magee,  MS 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  requests 
comments  on  two  petitions  for  rule 
making.  The  petitions  are  mutually 
exclusive.  Colon  Johnson  requests  the 
allotment  of  FM  Channel  230A  to  Pearl, 
Mississippi.  There  is  a  site  restriction  7.1 
kilometers  (4.4  miles]  northeast  of  the 
community,  at  coordinates  32-15-07  and 
90-03-41.  Airwaves  Company  proposes 
the  allotment  of  Channel  230A  to  Magee. 
Mississippi.  The  allotment  of  Channel 
230A  at  Magee  is  contingent  on  the  grant 
of  a  license  to  Station  WXLT,  Channel 
231C2.  McComb,  Mississippi.  Should 
Channel  230A  be  allotted  to  Magee,  the 
opening  of  a  window  for  the  filing  of 
applications  will  be  delayed  until  the 
grant  of  a  covering  license  for  the 
Macomb  Station's  constuction  permit. 
The  coordinates  for  Channel  230A  at 
Magee  are  31-52-18  and  89-43-54. 


DATES:  Comments  must  be  filed  on  or 
before  Agust  26. 1988,  and  reply 
comments  on  or  before  September  12. 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  sen'e  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows: 

Colon  Johnson.  20  Nelson  Circle. 

Jackson,  Mississippi  39212 
Mr.  Bob  R.  Kidd,  Airwaves  Company. 

P.O.  Box  976.  Ray\'ile.  Louisiana  71269 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
summarj'  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-312.  adopted  May  25. 198a  and 
released  July  5. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Ser\'ice. 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
FlexibilityAct  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.\ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-17111  Filed  7-28-88;  8:45  am] 
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DEPARTMEHT  OF  AGRrCULTURE 

Animal  and  Plant  Health  Inspection 
Service 

ENVIRONIIENTAL  PROTECTION 
AGENCY 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMstration 

[Docket  No.  eS-1 10] 

Conference  on  Scientific  Issues 
Related  to  Transgenic  Plants 

AGENCIES:  Animal  and  Rant  Health 
Inspection  Service,  USDA; 
Environmental  I>rotection  Agency;  Food 
and  Drug  Administration.  HHS. 
action:  Notice. 

summary:  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  the 
Environmental  Protection  Agency  (EPA), 
and  the  Food  and  Drug  Administration 
(FDA)  are  jointly  sponsoring  a 
conference  on  scientific  issues 
associated  with  the  development  of 
transgenic  plants  intended  to  be  used  for 
food  and  other  commercial  purposes. 
This  conference  will  provide  an 
opportunity  for  participants  from 
governments,  academia.  industry,  and 
consimier/ environmental  groups  to 
discuss  the  current  scientific  issues 
regarding  such  plants. 

DATES:  The  conference  will  be  held 
September  7-9, 1988,  in  Annapolis, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  L.  Medley,  Director,  Biotechnology 
and  Environmental  Coordination  Staff, 
APHIS.  USDA.  6505  Belcrest  Road, 
Federal  Building,  Room  406,  Hyattsville, 
Maryland  20782,  Area  Code  (301)  436- 
7602;  Office  of  Toxic  Substances,  TSCA 
Assistance  Office,  (TS-799), 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  20460, 


Area  Code  (202)  554-1404;  James 
Maryanski,  Biotechnology  Coordinator, 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug  Administration 
(HFF-334),  200  C  Street.  SW.. 
Washington.  DC  20204.  Area  Code  (202) 
426-8950. 

SUPPLEMENTARY  INFORMATION: 
Badcground 

Plant  scientists  have  a  distinguished 
history  of  developing  new  agricultural 
crops  through  classical  methods  of  plant 
breeding  and  selection.  In  addition  to 
traditional  methods,  scientists  are  using 
recent  advances  such  as  recombinant 
DNA  and  cell  fusion  to  develop  new 
varieties  of  agricultural  crops.  Recently, 
field  tests  have  been  conducted  on 
certain  genetically  modified  (i.e.. 
transgenic)  plants  that  have  been 
engineered  to  be  insect  or  disease 
resistant  or  to  be  tolerant  to  herbicides. 
These  Held  tests  have  been  limited  in 
size  and  scope  and  have  been  conducted 
for  the  purpose  of  obtaining  efficacy 
data  prior  to  large  scale  planting.  In 
addition,  agricultural  research  programs 
are  under  way  to  improve  the  nutritional 
quality  of  food  crops  and  to  develop 
commercial  crops  with  other  desirable 
characteristics. 

Because  of  the  rapid  progress  of 
science  and  the  public  focus  on 
biotechnology,  the  United  States 
Department  of  Agriculture  via  the 
Animal  and  Plant  Health  Inspection 
Service,  the  Environmental  ftt)tection 
Agency,  and  the  Food  and  Drug 
Administration  are  jointly  sponsoring  a 
conferece  on  scientific  issues  associated 
with  transgenic  plants  that  are  intended 
to  be  used  for  food  and  other 
commercial  purposes.  The  conference 
will  provide  an  opportunity  for 
participants  from  government 
academia.  industry,  consumer  and 
environmental  groups  to  discuss  the 
current  scientiHc  issues  regarding  such 
plants. 

The  conference  format  will  include 
presentations  by  scientific  experts  in  the 
various  Belds  related  to  research  and 
development  of  transgenic  plants.  Small 
interactive  work  group  sessions  will 
provide  an  opportunity  for  participants 
to  further  discus««  fhp  scientific  issues 
associated  with  these  plants. 

Attendance  will  be  limited  to 
available  space.  Notices  of  the  meeting 
have  been  sent  to  prospective 
participants  representing  industry. 


academia,  and  consumer  and 
environmental  interest  groups.  However, 
a  limited  number  of  openings  have  been 
reserved  for  other  interested  persons 
with  similar  expertise.  Interested 
persons  should  contact  one  of  the 
persons  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  Summaries  of 
the  proceedings  from  the  conference  will 
be  available  after  the  conference  and 
may  be  obtained  by  contacting  one  of 
the  persons  Usted  under  "FOR  further 

INFORMATION  CONTACT." 

The  following  are  examples  of  issues 
that  will  be  addressed  at  the  conference. 

1.  What  kinds  of  transgenic  plants  are 
being  developed,  and  what  tedmiques 
are  being  used  in  their  development? 

2.  What  aspects  of  the  techniques  of 
molecular  biology  may  raise  issues  such 
as  the  possibility  of  transfer  of  genetic 
material  to  unintended  hosts? 

3.  What  issues  should  be  addressed  in 
assessing  possible  effects  on  human 
health? 

4.  What  genetic  alterations  in  the 
plant  might  lead  to  the  creation  or 
introduction  of  new  pests  or  to 
enhanced  susceptibility  to  existing 
pests? 

5.  What  isues  should  be  addressed  in 
assessing  the  effects  on  the  environment 
of  transgenic  plants? 

Dated:  July  19. 1988. 

Larry  B.  SUgla, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

Dated:  July  21. 1988. 
John  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances.  En  vironmental  Protection 
Agency. 

Dated:  July  28, 1988. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[PR  Doc  88-17232  Filed  7-28-88:  8:45  am] 

BtUMQ  CODE  M10-34-M 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
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Agency:  Bureau  of  Export 
Administration. 

Title:  Numerical  Control  Units. 
Numerically  Controlled  Machine  Tools, 
Dimensional  Inspection  Machines, 
Direct  Numerical  Control  Systems. 
Specially  Designed  Assemblies,  and 
Specially  Designed  Software. 

Form  Number:  Agency — EAR  376.11; 
OMB-0694-0024  (formerly  0625-0152). 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  132  respondents;  68  reporting 
hours.  Average  hours  per  response-one- 
half  hour. 

Needs  and  Uses:  When  a  license 
application  is  received  to  export 
numerically  controlled  items  to  the 
People's  Republic  of  China  or 
Communist-bloc  countries,  certain 
technical  information  on  the  transaction 
must  be  provided.  The  licensing  officer 
needs  this  information  so  that  he/she 
can  be  certain  that  the  item  to  be 
exported  has  no  military  or  nuclear  end- 
uses. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  John  Griffen,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  July  21. 1988. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

|FR  Doc.  88-17123  Filed  7-28-88;  8:45  am] 

BILLING  CODE  3S10-CW-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration. 


Title:  Foreign  Buyer  Program: 
Application.  Exhibition  Data,  and 
Evaluation. 

Form  Numbers:  Agency — ITA-4014P, 
4015P,  and  4102P.  OMB— 0625-0151. 

Type  Of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  6.600  respondents;  1.382 
reporting  hours. 

Average  Hours  Per  Response:  ITA- 
4014P— 10  minutes;  ITA-4015P— 10 
minutes;  ITA-4102P — 3  hours. 

Needs  And  Uses:  The  International 
Trade  Administration  (ITA)  runs  the 
Foreign  Buyer  Program  (FBP)  to 
encourage  foreign  buyers  to  attend 
selected  domestic  trade  shows  in  high 
export  potential  industries  and  to 
facilitate  contact  between  U.S. 
exhibitors  and  foreign  visitors.  The 
application  is  the  vehicle  used  by  a 
potential  show  organizer  to  provide  (1) 
his  experience,  (2)  ability  to  meet  the 
special  conditions  of  the  Foreign  Buyer 
Program  and  (3)  information  about  the 
domestic  trade  show  such  as  number  of 
U.S.  exhibitors  and  percentage  of  net 
exhibit  space  occupied  by  U.S. 
companies  vis-a-vis  non-U.S.  exhibitors. 
The  exhibitor  data  form  is  completed  by 
U.S.  exhibitors  participating  in  a  FBP 
domestic  trade  show  and  used  to  list  the 
firm  and  its  product  in  an  Export 
Interest  Directory  which  is  distributed 
worldwide  for  use  by  Foreign 
Commercial  Officers  in  recruiting 
delegations  of  foreign  buyers  to  attend 
the  show.  The  exhibitor  evaluation  is 
sent  to  U.S.  exhibitors  after  the  show  to 
determine  the  results  of  ITA's  efforts  to 
bring  together  foreign  buyers  and  U.S. 
firms. 

Affected  Public:  Businesses  or  other 
for  profit;  small  businesses  or 
organizations. 

Frequency:  On  occasion;  annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  John  Griffen,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer,  Room 
3208  New  Executive  Office  Building, 
Washington.  DC  20503. 


Dated:  July  21, 1988. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc.  88-17073  Filed  7-28-88;  8:45  am] 

nUJNG  CODE  3510-CW-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  COMMERCIAL  NEWS  USA/ 
Export  Product  Promotion. 

Form  Numbers:  Agency — ITA-4063P. 
OMB— 0625-0061. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  2,200  respondents;  917 
reporting  hours. 

Average  Hours  Per  Response:  25 
minutes. 

Needs  And  Uses:  The  International 
Trade  Administration  (ITA)  publishes 
the  COMMERCIAL  NEWS  USA 
(CNUSA)  which  promotes  U.S.  firms' 
products  in  overseas  markets.  The 
application  form  is  the  vehicle  used  (1) 
by  U.S.  firms  to  provide  information  on 
the  general  new  and/or  industry-specific 
products  which  it  wants  promoted 
overseas;  (2)  to  determine  if  the 
products  meet  program  criteria,  and  (3). 
to  request  the  results  of  each  company's 
publicity  in  CNUSA  one  year  after 
publication. 

Affected  Public:  Businesses  or  other 
for  profit;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  John  Griffen.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208  New  Executive  Office  Building, 
Washington,  DC  20503. 
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Dated:  |uly  21. 1988. 
Edward  Micfaala. 

Deportmental  CJeomoce  Officer.  Office  of 

Management  and  Organization. 

[FR  Doa  S8-17074  Filed  7-28-88;  8:45  am] 

BILUNG  COM  3S10-CW-M 


Export  Administration 
[Docket  No.  7108-01, 7108-02] 

Actions  Affecting  Export  Privileges; 
Anton  Elzer,  indivlduany  and  d/b/a 
Deveiopment  and  Consuttant,  Elzer 
ECOAB 

Summary 

Pursuant  to  the  June  23, 1988  Decision 
and  Order  of  the  Administrative  Law 
Judge,  which  Decision  and  Order  is 
attached  hereto  and  affirmed  by  me, 
Anton  Elzer,  with  an  address  at 
Avesgarde  15,  S-417  Gothenburg. 
Sweden,  is  denied  for  a  period  of  twenty 
(20]  years  from  the  date  hereof  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  ht)m  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations  (15  CFR  Parts 
366-369). 

Order 

On  June  23, 1988.  the  Administrative 
Law  Judge  entered  his  reconunended 
Decision  and  Order  in  the  above- 
referenced  matter.  That  Decision  and 
Order,  a  copy  of  which  is  attached 
hereto  and  made  a  part  hereof,  has  been 
referred  to  me  for  final  action.  Having 
examined  the  record,  and  based  on  the 
facts  of  this  case,  I  affirm  the  Decision 
and  Order  of  the  Administrative  Law 
Judge. 

This  constitutes  final  agency  action  in 
this  matter. 

Date:  July  25. 1988. 

Paul  Fraedenberg. 

Under  Secretary  for  the  Bureau  of  Export 
Administration. 

Decision  and  Order 

Appearance  for  Respondent:  Anton 
Elzer  (pro  »e).  Avesgarde  15,  S-417  44 
Gothenburg  Sweden. 

Appearance  for  Agency:  Joan  L 
MacKenzie.  Esq.,  Attorney-Advisor, 
Office  of  the  Deputy  Chief  Counsel  for 
Export  Administration,  U.S.  Department 
of  Commerce.  Room  H-3329. 
Washington,  DC  20230. 

Prelimiiiary  Statement 

On  August  14. 1987.  the  Office  of 
Export  Enforcement  (OEE).  United 
States  Department  of  Commerce 


(Agency),  issued  a  char^uig  letter  to 
Respondent  Anton  Elzer  individually 
and  doing  business  as  Development  and 
Consultant  Elzer  ECO  AB  (hereinafter 
referred  to  as  "Elzer").  The  charging 
letter  alleges  that  Respondent  violated 
§  §  387.3.  387.4,  387.5,  and  387.6  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  368-399).  (the  Regulations), 
issued  pursuant  to  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
2401-2420],  as  reauthorized  and 
amended  by  the  Export  Administration 
Amendments  Act  of  1985,  Pub.  L  99-64, 
99  Stat.  120  (July  12. 1985)  (the  Act). 
Respondent  nied  an  answer  to  the 
initial  charging  letter  which  was 
received  by  this  ofBce  on  August  31, 
1987.  Pursuant  to  {  388.14  of  the 
Regulations,  this  matter  is  adjudicated 
on  the  record  without  a  hearing.  Both 
Agency  Counsel  and  Respondent  made 
written  submissions  to  the  record,  which 
closed  on  December  19, 1967. 

Background 

The  scheme  to  divert  U.S.  technology 
to  the  U.S.S.R.  appears  to  have  been 
directed  by  Goran  Josberg,  individually 
and  doing  business  as  Globe  Metals, 
("Josberg"),  who  has  been  a  denied 
party  since  December  1983.  His  modus 
operandi  has  been  to  use  other  willing 
partners  such  as  Respondent  Elzer  to 
obtain  goods  for  his  Soviet  customers 
and  to  engage  in  coverup  schemes  to 
hide  the  transactions.  A  former 
employee  of  Josberg,  Lennert  Appelberg, 
told  the  Department  of  Commerce's 
Export  Control  Attache  in  meetings  on 
April  24. 1965  and  about  May  3. 1985 
that  he  was  a  "front"  man  for  Josberg. 
According  to  Appelberg,  Josberg  often 
traveled  to  the  U.S.S.R.  and  negotiated 
with  the  Soviets  for  delivery  of  the 
desired  U.S.  technology.  Appelberg's 
duties  were  to  then  the  U.S.  technology 
for  Josberg  and  Globe  Metals  to  divert 
to  the  East  Bloc.  Appelberg  stated  that 
Josberg  bragged  openly  about  the  fact 
that  he  has  been  able  to  divert  large 
quantities  of  U.S.  technology  through 
Sweden  and  other  countries  since  1962 
or  1983,  even  though  he  was  on  the  table 
of  denied  parties. 

Another  employee  of  Josberg,  Rolf 
Carrick,  provided  a  specific  example  of 
how  Josberg  operated.  According  to 
Carrick,  Appelberg  bought  a  computer 
for  Josberg,  for  ulitimate  sale  to 
Josberg's  Soviet  customer.  Josberg  then 
paid  a  Swedish  lawyer  a  fee  to  answer 
inquiries  on  the  end-use  of  the  computer. 
to  the  effect  that  he  intended  to  use  it  for 
word-processing,  when  the  lawyer  had 
no  intention  to  tray  the  computer  at  all. 
Thus,  while  Josberg  directed  which 
goods  to  buy  for  his  Soviet  customers, 
he  remained  behind  the  scene.  The 


evidence  shows  that  Elzer  knowingly 
played  the  same  kind  of  role  as 
Appelberg  and  the  lawyer  in  Sweden,  to 
obtain  the  WAS  3000s  for  Josberg's 
Soviet  customers  in  the  two  transactions 
involved  in  this  case,  wliile  Josberg 
directed  the  operations  from  the 
shadows. 

Facts 

The  evidence  shows  that  Elzer 
participated  in  a  conspiracy  to  order  a 
U.S.-origin  WAS  3000  airstream 
modulator,  attempted  to  conceal  by  a 
paper  diversion  through  Singapore,  and 
transshipped  it  throu^  Sweden  for 
reexport  to  the  U.S.S.R. 

In  the  first  transaction,  Elzer  ordered 
a  high  intensity  WAS  3000  airstream 
generator  with  spare  parts  (WAS  3000) 
for  Josberg  from  the  U.S.  manufactiu^r 
in  Huntsville,  Alabama,  on  April  15, 
1983.  He  submitted  with  his  order  a 
Swedish  Import  Certificate  dated  April 
15, 1983.  The  import  certificate  states 
that  he  was  importing  the  WAS  3000  to 
an  end-user  in  sweden,  not  diverting  it 
to  another  destination. 

The  manufacturer  submitted  the 
import  certificate  with  its  export  license 
application.  Based  on  the  information 
provided  in  the  export  license 
application,  including  the  Swedish 
import  certificate,  the  Department  of 
Commerce  issued,  a  validated  export 
license  (No.  A707644),  issued  on  about 
July  23, 1983,  authorizing  the  export  of 
the  WAS  3000  system  to  Elzer,  who  was 
listed  as  consignee  of  ultimate 
destination. 

The  manner  in  which  Elzer  ordered 
the  WAS  3000  is  evidence  of  a 
conspiracy.  First,  there  is  no  apparent 
reason  why  Josberg  could  not  have 
ordered  the  WAS  3000  himself  for 
import  into  Sweden,  except  that  it  was 
consistent  with  his  usual  mode  to  keep 
his  participation  secret.  Second, 
although  it  appears  that  Elzer  ordered 
the  WAS  3000  for  Josberg,  he  did  not 
provide  Josberg's  or  Globe  Metal's  name 
as  the  consignee,  which  is  also 
consistent  with  Josberg's  pattern  of 
secrecy.  More  important,  however,  is 
that  neither  Elzer  nor  Josberg  could  have 
obtained  a  validated  hcense  to  ship  the 
WAS  3000  to  the  U.S.S.R..  its  true 
ultimate  destination,  because  it  was 
prohibited  for  national  security  reasons 
from  being  exported  to  the  U.S.S.R.  Thus 
obtaining  the  WAS  3000  from  the  United 
States  on  the  pretext  that  Sweden  was 
the  country  of  ultimate  destination  was 
necessary  to  the  overall  plan  of  shipping 
it  to  the  U.S.S.R. 

About  a  month  after  Elzer  was 
notified  by  the  manufacturer  on  August 
23, 1983  that  the  WAS  3000  would  arrive 
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in  Sweden  about  October  1. 1983.  and 
before  the  actual  delivery  of  the  WAS 
3000  to  Sweden.  Elzer  initiated 
correspondence  with  the  manager  of 
Allinson,  Ltd.  in  Singapore.  This 
implemented  the  paper  transfer  of  the 
WAS  3000  to  Allinson.  The  file  reflects 
that  Allinson,  Ltd.  was  a  front 
corporation  established  by  Elzer  and 
Josberg  and  others  to  conceal  the 
conspirators'  participation  in  the  sale  of 
the  WAS  3000  to  the  U.S.S.R.  Early  in 
1983.  Elzer  engaged  in  correspondence 
with  Josberg  and  others  about 
establishing  offshore  trading  companies 
which  would  be  concealed.  The 
participants  were  concerned  that  there 
be  a  Chinese  partner,  but  under  such  an 
arrangement  that  company  ownership 
could  not  be  traced. 

In  fact.  Elzer  and  a  Chinese  partner 
(Chew)  established  Allinson.  each 
owning  half  the  shares  in  the  company, 
in  1983  in  Hong  Kong,  with  a  branch 
office  in  Singapore.  Elzer  made  attempts 
to  hide  the  ownership  of  the  company. 
The  manager  and  sole  employee  of  the 
Singapore  office  held  Elzer's  shares. 
According  to  Chew,  Elzer  was  given  the 
title  of  technical  consultant  in  exchange 
for  his  financial  participation,  a  fact 
which  Elzer  used  repeatedly  to  try  to 
distance  himself  from  Allinson.  Elzer 
consistently  has  maintained  that  his  role 
as  consultant  has  insulated  his  liabiHty 
for  the  actions  of  Allinson.  His  attempts 
at  concealment  were  unsuccessful. 

Elzer  was  apprently  the  acting  force 
behind  establishing  and  owning 
Allinson,  and  transferring  the  goods 
through  it.  Though  he  or  his  company 
may  never  have  directly  shipped  the 
WAS  3000  to  the  U.S.S.R..  Respondent 
cannot  claim  clean  hands,  where  he 
solicited,  conspired  with,  and  acted  in 
concert  with  others  to  obtain  and 
arrange  for  the  unauthorized  reexport  of 
such  goods  to  the  U.S.S.R.,  intentionally 
violating  the  Regulations.  When  Elzer 
was  asked  about  his  participation  in  the 
establishment  of  Allinson  in  Hong  Kong 
and  Singapore  he  refused  to  answer  any 
questions  stating  that  Allison  was  an 
independent  company.  It  is  clear  from 
the  evidence,  however,  that  Elzer  was  a 
driving  force  behind  the  establishment 
of  Allinson,  and  was  a  half  owner. 
Furthermore,  the  only  firms  Allinson 
represented  from  its  inception  in  1983  to 
October  1985  are  those  belonging  to  the 
three  participants,  and  all  its 
transactions  were  conducted  in  cash. 
The  conclusion  that  Allinson  was  a  front 
company  used  to  hide  the  participation 
of  Elzer  in  the  sale  of  the  WAS  3000  is 
inescapable. 

In  the  course  of  Elzer's  transactions 
with  Allinson  concerning  the  WAS  3000, 


the  manufacturer  shipped  the  WAS  ^000 
from  the  United  States  to  Elzer  at  his 
p>08t  office  address,  on  or  about 
September  30. 1983.  Elzer  arranged  to 
have  the  goods  delivered  to  the  duty 
free  port  in  Gothenburg,  rather  than  his 
post  office  box  or  to  his  business 
address,  which  was  an  office  in  his 
home.  The  goods  were  unloaded  in  the 
duty  free  port  in  Gothenburg  on  or  about 
October  18, 1983.  On  or  about  October 
25, 1983,  Elzer  transferred  the  WAS  3000 
from  Gothenburg  to  Wright  and  Olsen  at 
the  duty  free  port  in  Stockholm, 
)osberg's  place  of  business. 

Elzer's  version  of  this  delivery  has 
been  inconsistent.  He  initially  staled  in 
his  answers  that  the  WAS  3000  was 
delivered  to  his  company's  address  in 
Gothenburg.  He  now  claims  that  the 
goods  arrived  directly  in  the  duty  free 
port  of  Gothenburg,  and  denies  that  he 
instructed  the  local  agent  to  deliver  the 
goods  to  the  duty  free  port  instead  of  his 
address.  Because  the  goods  were 
addressed  to  Elzer's  post  office  box, 
Elzer  must  have  instructed  the  local 
agent  to  leave  the  goods  in  the  duty  free 
port  until  transshipment  arrangements 
were  made. 

It  is  logical  to  infer  that  Elzer  wanted 
the  goods  delivered  to  the  duty  free  port 
instead  of  to  himself  or  to  Josberg  in 
Sweden  proper  because  be  knew  that 
the  goods  were  to  be  transshipped  out  of 
Sweden,  and  by  keeping  them  in  duty 
free  ports,  taxes  would  not  have  to  be 
paid.  The  evidence  shows  that  this  was 
the  case.  Elzer  states  that  the  WAS  3000 
went  from  duty  free  port  to  duty  free 
port  because  the  sales  price  included  no 
taxes.  Taxes  would  have  been  paid  if 
Elzer  had  the  goods  delivered  within 
Sweden,  and  then  sold  the  goods  to 
Josberg,  as  he  has  repeatedly  claimed, 
instead,  Elzer  arranged  to  have  the 
goods  transhipped  through  Sweden  and 
it  appears  that  he  never  intended  to  ship 
the  WAS  3000  into  Sweden.  Therefore 
Elzer's  statement  in  his  Import 
Certificate  is  a  false  representation  of 
material  fact  in  violation  of  section  387.5 
of  the  Regulations. 

Josberg  subsequently  sold  and 
shipped  the  WAS  3000  to 
Promashimport  in  the  U.S.S.R.,  a  regular 
customer  of  Globe  Metals.  While  Elzer 
denies  that  he  ever  knew  that  the  goods 
were  intended  to  be  shipped  to  the 
U.S.S.R.,  the  evidence  belies  this  denial. 
When  the  Department  of  Commerce's 
Export  Control  Attache  interviewed 
Elzer  concerning  the  WAS  3000  system 
on  or  about  May  10, 1985,  Elzer  admitted 
that  he  had  known  Josberg  for  many 
years,  that  he  knew  that  the  WAS  SOOOs 
were  in  the  U.S.S.R.,  and  that  he  knew 
he  was  in  trouble.  The  evidence 


indicates  that  Josberg's  primary 
business  was  with  the  U.S.S.R.  He 
bragged  openly  to  his  associates  about 
being  able  to  divert  U.S.  technology  to 
the  U.S.S.R.  through  Sweden.  Because  of 
Elzer's  long  time  association  with 
Josberg  and  their  complicity  in 
establishing  and  using  Allinson,  Elzer's 
assertion  that  he  knew  nothing  of 
Josberg's  intent  to  export  the  goods  to 
the  U.S.S.R.  is  simply  not  credible. 
Particularly  in  the  absence  of  another 
viable  explanation.  Elzer's  knowledge 
that  the  goods  were  for  Josberg's  Soviet 
customer  is  inferred  from  his  long  time 
and  confidential  association  with  a 
denied  party  and  known  diverter  to  the 
U.S.S.R.  In  participating  in  this  reexport 
of  the  WAS  3000  to  the  U.S.S.R.  without 
the  required  authorization,  Elzer  knew 
or  had  reason  to  know  of  the  violations 
of  the  Regulations. 

In  the  second  transaction,  Elzer,  as 
consultant  to  Alhnson.  solicited  Helmut 
Keck,  individually  and  doing  business  as 
OTC  Mess-und  Videotechnik  GmbH. 
("Keck"),  to  obtain  the  WAS  3000  for 
him  on  the  representation  that  West 
Germany  was  the  country  of  ultimate 
destination,  and  then  shipped  the  goods 
to  the  U.S.S.R.  Elzer  inquired  about 
ordering  another  WAS  3000  for  Iosl)erg 
in  about  April  1984.  The  manufacturer 
asked  Elzer  to  complete  an  ITA-629P 
form  providing  information  about  the 
ultimate  end  user,  as  required  by  the 
Regulations.  Elzer  and  Josberg  declined 
to  pn>vide  the  form  and  Elzer  did  not 
place  an  order.  Elzer,  as  consultant  to 
Allinson,  then  asked  Keck  on  or  about 
April  24, 1984,  to  obtain  the  WAS  3000 
for  him.  and  about  May  24, 1984.  Keck 
placed  an  order  with  the  manufacturer 
for  a  WAS  3000  airstream  modulator 
with  spare  parts. 

Elzer  denies  that  he  solicited  Keck  to 
order  this  WAS  3000  for  him.  but  the 
evidence  demonstrated  otherwise.  Elzer 
was  a  long  time  business  associate, 
consultant  and  friend  of  Keck,  and  Elzer 
has  admitted  using  Keck  as  a  front  in 
another  transaction.  And  clearly. 
Allinson  had  asked  Keck  to  obtain  a 
WAS  3000  for  Josberg  before  Keck 
ordered  it  from  the  U.S.  manufacturer. 
That  the  only  business  conducted  by 
Allinson.  Ltd.  in  Singapore  was  the  sale 
of  the  two  WAS  3000s  reflecU  the 
nature  of  this  "front"  established  by 
Respondent  Elzer.  The  packing  slip  for 
the  WAS  3000  on  April  24. 1984.  and 
Keck  confirmed  this  order  on  May  14, 
1984,  ten  days  before  Keck  ordered  the 
WAS  3000  from  the  manufacturer. 

Keck  supplied  the  U.S.  exporter  with  a 
West  German  Import  Certificate  No. 
728167.  The  Department  of  Commerce 
issued  an  export  license  authorizing 
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shipment  of  the  goods  to  Keck  in  West 
Germany,  and  these  goods  were  shipped 
from  the  United  States  to  Hamburg  on  or 
about  October  12. 1984.  On  about 
October  25, 1984,  Keck  made  "delivery" 
of  the  WAS  3000  to  Elzer,  as  consultant 
to  Allinson,  although  the  goods  had  not 
left  West  Germany. 

Elzer  transferred  the  goods  from 
Hamburg  to  Nurminen  Oy,  a  freight 
forwarding  company  in  Helsinki, 
Finland,  on  about  October  24, 1984. 
Elzer's  position  on  whether  he  shipped 
the  goods  to  Nurminen  Oy  is 
inconsistent.  He  stated  clearly  and 
emphatically  in  1985  that  he,  and  not 
Keck,  shipped  the  goods  to  Finland.  In 
more  recent  documents,  he  denies  any 
involvement  in  this  transfer.  Elzer's 
earlier  version  of  the  facts  is  the  most 
credible,  and  that,  as  in  the  Tirst 
transaction,  he  took  the  responsibility  to 
ship  the  WAS  3000  to  his  customer's 
(Josberg's)  freight  forwarder,  this  time 
being  Nurminen  Oy  in  Finland. 

Elzer  shipped  the  WAS  3000  to  Globe 
Metals,  Moscow.  U.S.S.R.,  on  October 
26. 1984.  He  now  denies  that  he  had  any 
involvement  with  this  shipment,  even 
though  his  name  appeared  on  the 
documents  as  the  shipper,  asserting  that 
his  name  was  falsely  used.  The  fact  that 
the  goods  were  shipped  to  Nurminen  Oy 
considered  with  the  evidence  of 
compUcity  among  Elzer.  Keck,  and 
Josberg  supports  a  strong  inference  that 
Elzer  was  responsible  for  the  shipment 
to  the  U.S.S.R.  His  denial,  in  the  absence 
of  any  evidence,  is  simply  not 
believable.  By  participating  in  the 
shipment  of  the  WAS  3000  to  Nurminen 
Oy,  Elzer  knew  or  had  reason  to  know 
that  it  was  on  its  way  to  the  U.S.S.R. 
destination.  Despite  his  protestations  to 
the  contrary,  the  evidence,  establish  that 
Respondent  Elzer  was  an  active 
participant  in  both  diversion  schemes 
from  the  outset  and  knew  or  had  reason 
to  know  that  the  export  to  the  U.S.S.R. 
was  without  the  authorization  required 
by  the  regulation. 

Conspiracy  is  inherently  secretive  by 
nature,  and  is  often  proved  only  by 
circumstantial  evidence.  "Inferential 
proof  may  be  controlling  where  the 
o^ense  charged  is  so  inherently 
secretive  in  nature  as  to  permit  the 
marshalling  of  only  circumstantial 
evidence."  United  States  v.  Pelfrey,  822 
F.2d  628.  632  (6th  Cir.  1987).  As  another 
Circuit  Court  has  stated: 

For  it  is  most  often  true,  especially  in  broad 
schemes  calling  for  the  aid  of  many  persons, 
that  after  discovery  of  enough  to  show  clearly 
the  essence  of  the  scheme  and  the  identity  of 
a  number  participating,  the  identity  and  the 
fact  of  participation  of  others  remain 
undiscovered  and  undiscoverable.  Secrecy 
and  concealment  are  essential  features  of 


successful  conspiracy.  The  more  completely 
they  are  achieved,  the  more  successful  the 
crime.  Hence,  the  law  rightly  gives  room  for 
allowing  the  conviction  of  those  discovered 
upon  showing  sufficiently  the  essential 
nature  of  the  plan  and  their  connections  with 
it,  without  requiring  evidence  of  knowledge 
of  all  its  details  or  of  the  participation  of 
others. 

United  States  v.  Donsky.  825  F.2d  746, 
753  (3d  Cir.  1987),  citing  Blumenthal  v. 
United  States,  332  U.S.  539,  558-7  (1947). 
It  is  also  well-settled  that  each 
conspirator  does  not  have  to  know  all  of 
the  details  of  the  conspiracy  or 
participate  in  every  phase  of  the 
scheme.  See,  e.g..  United  States  v. 
Carter,  760  F.2d  1568  (11th  Cir.  1985). 

The  sum  total  of  the  evidence  and  the 
inferences  to  be  drawn,  clearly 
demonstrate  an  illegal  conspiracy  in 
which  Elzer  played  an  active  role. 

Conclusion 

Based  on  the  evidence  in  this  record  I 
Hnd  that  Elzer  conspired  with  others  on 
two  occasions  to  acquire  U.S.-orign 
WAS  3000  airstream  modulatros  on  the 
false  representation  that  Sweden  or 
Germany  was  the  country  of  ultimate 
destination,  and  then  reexported  those 
goods  through  Allinson,  Ltd.  in 
Singapore  to  the  Union  of  Soviet 
Socialist  Republics  (U.S.S.R.)  without 
the  reexport  authorizations  required  by 
the  Department  of  Commerce.  The 
evidence  and  attendant  circumstances 
demonstrates  that  Allinson,  Ltd.  was  a 
"front"  company  established  by  the 
Respondent  Elzer  and  others  to  conceal 
the  conspirators'  participation  in  the 
sale  of  the  WAS  3000s  to  the  U.S.S.R. 

Each  and  all  of  the  overt  acts  set  forth 
in  the  charging  letter  of  August  14. 1987 
have  been  established  and  found  as 
have  the  seven  violations  of  the 
Regulations  alleged. 

From  the  above  Hndings.  I  conclude 
that  an  Order  denying  Respondents'  U.S. 
export  privileges  for  a  period  of  twenty 
years  from  the  date  a  final  order 
becomes  effective  should  be  entered  in 
this  proceeding.'  The  fmal  order  in 
these  proceedings  will  constitute  the 
fmal  administrative  disposition  and 
action,  on  these  charges,  against 
Respondents. 

Order 

I.  For  a  period  of  20  years  from  the 
date  of  the  final  Agency  action. 
Respondent:  Anton  Elzer,  individually 


'  t  do  not  concur  in  Agency  counsel's  suggestion 
of  an  "indeHnite"  denial  period.  The  practice, 
started  over  a  decade  ago.  of  fixing  definite  periods 
of  years  appears  to  be  a  better  approach.  It  will 
have  the  effect  of  clearing  the  denied  parties  list 
without  reopening  the  proceeding.  A  decade  or  so 
ago  the  list  was  cluttered  with  permanent  denials 
from  a  generation  before. 


and  doing  business  as  Development  and 
Consultant  Elzer  ECO  AB,  Avesgarde 
15,  S-417  44  Gothenburg,  Sweden;  and 
all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

II.  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to,  participation: 

(i)  As  a  party  or  a  representative  of  a 
party  to  a  validated  export  license 
application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  reexport 
authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  matters  which  are  subject  to 
the  Act  and  the  Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

IV.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  Umited  to,  distribution  licenses, 
are  hereby  revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
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shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  Respondent  or  any 
related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly: 

(a)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(b)  Order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VI.  This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  this 
proceeding  pursuant  to  the  Act  (50 
U.S.C.  2412(c)(1)). 

Hugh  |.  DoUn, 

Administrative  Law  Judge. 

Date:  June  23. 1988. 
(FR  Doc.  88-17148  Filed  7-28-88:  8:45  am] 

nUJNG  CODE  3510-OT-M 


International  Trail*  Administration 

Children's  Hospital-Boston  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  7(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC. 

Docket  No.  88-178.  Applicant: 
Children's  Hospital,  Boston,  MA  02173. 
Instrument-  Electron  Microscope,  JEM- 
1200EX/SEG/DP/DP.  Manufacturer 
JEOL.  Ltd.,  ]apan.  Intended  use:  See 
notice  at  53  FR  20153,  June  2. 1988. 
Instrument  Ordered:  October  14. 1987. 

Docket  No.  88-185.  Applicant 
Geisinger  Clinic.  Danville.  PA  17822- 
2600.  Instrument  Electron  Microscope. 


Model  JEM-1200/EX/DP/DP. 
Manufacturer:  JEOL  Ltd..  Japan. 
Intended  Use:  See  notice  at  53  FR  20153. 
June  2, 1988.  Instrument  Ordered:  March 
9, 1988. 

Docket  No.  88-193.  Applicant  Tufts 
University  School  of  Medicine,  Boston, 
MA  02111.  Instrument  Electron 
Microscope  with  Accessories,  Model  EM 
902.  Manufacturer:  Carl  Zeiss,  West 
Germany.  Intended  Use:  See  notice  at  53 
FR  19983,  June  1, 1988.  Instrument 
Ordered:  July  9, 1987. 

Docket  No.  88-197.  Applicant  The 
University  of  Tulsa,  Tulsa,  OK  74104. 
Instrument  Electron  Microscope,  Model 
H-7000.  Manufacturer.  Hitachi,  Japan. 
Intended  Use:  See  notice  at  53  FR  19983, 
June  1, 1988.  Instrument  Ordered: 
January  27, 1988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered. 

Reasons:  Each  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  either 
at  the  time  of  order  of  each  instrument 
or  at  the  time  of  receipt  of  application 
by  the  U.S.  Customs  Service. 
Frank  W.  Crael. 

Director,  Statutory  Import  Programs  Staff. 
|FR  Doc.  88-17149  Filed  7-28-88:  8:45  am] 

NLUNG  CODE  3510-OS-M 


Northwestern  Unhrersity  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  a  decision  consolidated  pursuant 
to  section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  No.  88-078.  Applicant 
Northwestern  University,  Evanston,  IL 
60208.  Instrument  Mass  Spectrometer 
System,  Model  VG70-259SE. 
Manufacturer  VG  Instruments,  United 
Kingdom.  Intended  Use:  See  notice  at  53 
FR  4866,  Februaiy  16, 1988.  Reasons  for 
This  Decision:  The  foreign  instrument 
provides:  (1)  FAB  and  thermospray 


capabilities,  (2)  resolution  to  50  000.  and 
(3)  a  scan  rate  of  0.1  second  per  decade. 
Advice  Submitted  By:  The  National 
Institutes  of  Health,  June  30, 1988. 

Docket  No.  88-094.  Applicant  U.S. 
Department  of  the  Interior,  National 
Fisheries  Contaminant  Research  Center. 
Columbia,  MO  65201.  Instrument  Gas 
Chromatograph/Mass  Spectrometer/ 
Data  System,  Model  VG  70-250S. 
Manufacturer  VG  Instruments,  United 
Kingdom.  Intended  Use:  See  notice  at  53 
FR  9958,  March  28  1988.  Reasons  for 
This  Decision:  The  foreign  instrument 
provides:  (1)  Linked  scanning  MS/MS 
under  data  system  control,  (2)  resolution 
to  50  000,  (3)  a  scan  rate  to  0.1  second 
per  decade,  and  (4)  FAB  and 
thermospray  ionization.  Advice 
Submitted  By:  The  National  Institutes  of 
Health,  June  30, 1988. 

Docket  No.  88-105.  Applicant 
University  of  Colorado,  Denver.  CO 
80262.  Instrument  Gas  Chromatograph/ 
Mass  Spectrometer,  Model  TS-250. 
Manufacturer  VG  Tritech.  United 
Kingdom.  Intended  Use:  See  notice  at  53 
FR  12446,  April  14. 1988.  Reasons  for 
This  Decision:  The  foreign  instrument 
provides:  (1)  A  scanning  rate  of  0.1 
second  per  decade  with  switching  timet 
of  50  milliseconds  and  (2)  selected  ion 
recording  with  mass  differentials  as 
large  as  a  factor  of  ten.  Advice 
Submitted  By:  The  National  Institutes  of 
Health.  June  30. 1988. 

Docket  No.  88-109.  Applicant 
University  of  California,  San  Francisco, 
CA  94143-0446.  Instrument  Four  Sector 
Tandem  Mass  Spectrometer.  Model 
MS50TC.  Manufacturer  Kratos 
Analytical.  United  Kingdom.  Intended 
Use:  See  notice  at  53  FR  15101,  April  27. 
1988.  Reason  for  This  Decision:  The 
foreign  instrument  provides:  (1)  Tandem 
4-8ector  geometry,  (2)  mass  range  to  10 
000  at  8  kV,  (3)  resolution  to  100  000,  and 
(4)  FAB  capability.  Advice  Submitted 
By:  The  National  Institutes  of  Health. 
June  30, 1988. 

Docket  No.  88-147.  Applicant 
Department  of  Commerce,  NOAA,  Ann 
Arbor,  MI  48105.  fnstrument  Stable 
Isotope  Ratio  Mass  Spectrometer  with 
Accessory.  Model  VG  PRISM. 
Manufacturer:  VG  Instruments,  Inc.. 
United  Kingdom.  Intended  Use:  See 
notice  at  53  FR  15101.  April  27. 198a 
Reasons  for  This  Decision:  The  foreign 
instrument  provides:  (1)  A  guaranteed 
internal  precision  of  0.006%  for  75  bar  fil 
samples  (STP)  of  CO*  (2)  an  externally 
adjustable  triple  Faraday  collector,  and 
(3)  an  automatic  cold-finger 
microvolume  inlet.  Advice  Submitted 
By:  The  National  Institutes  of  Health. 
June  30, 1988. 
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Docket  No.  88-167.  Applicant  Woods 
Hole  Oceanographic  Institution,  Woods 
Hole,  MA  02543.  Instrument:  Borehole 
Seismometer  Array.  Manufacturer 
Compagnie  Generale  De  Geophysique. 
France.  Intended  Use:  See  notice  at  53 
FR 18329.  May  23. 1988.  Reasons  for 
This  Decision:  The  foreign  instrument 
provides  simultaneous  seismic 
measurements  at  four  levels  and  stores 
the  data  in  digital  format  for  up  to  three 
months.  Advice  Submitted  By:  The 
National  Oceanic  and  Atmospheric 
Administration,  July  1. 1988. 

Docket  No.  88-174.  Applicant: 
University  of  Michigan.  Ann  Arbor,  MI 
48109-2125.  Instrument  Motion  Analysis 
System,  Model  WATSMART. 
Manufacturer  Northern  Digital,  Inc., 
Canada.  Intended  Use:  See  notice  at  53 
FR  18330.  May  23. 1988.  Reasons  for 
This  Decision:  The  foreign  instrument 
provides  measurements  derived  from 
multiple  position  markers  with  a  data 
acquisition  rate  to  10  000  markers  per 
second.  Advice  Submitted  By:  The 
National  Bureau  of  Standards.  July  11, 
1988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
National  Institutes  of  Health.  National 
Bureau  of  Standards,  and  National 
Oceanic  and  Atmospheric 
Administration  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2]  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-17150  Filed  7-28-88;  8:45  am] 
BtLUNQ  CODE  3510-OS-M 


Rutgers  University;  for  Duty-Free 
Entry  of  Scientific  instrument 

Pursuant  to  section  6(c]  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651:  80  Stat.  897: 15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instrumeni  shown  below  is 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 


Comments  must  comply  with 
Subsections  301.5(aJ  (3)  and  (4)  ol  the 
regulations  and  be  Hied  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington.  DC  20230.  The  application 
may  be  examined  between  8:30  a.m.  and 
5:00  p.m.  in  Room  1523,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  No.  88-146R.  Applicant 
Rutgers  University,  Procurement  and 
Contracting.  P.O.  Box  1089.  Piscataway, 
NJ  08854.  Instrument  Beam  Tester, 
Model  Number  HST13.  Manufacturer 
Hi-Tech  Scientific  Ltd.,  United  Kingdom. 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register  of  April  27, 1988. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-17151  Filed  7-28-88:  8:45  am] 

BIUJNQ  CODE  3S1(M>S-M 


National  Oceanic  and  Atmosptieric 
Administration 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Services,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council  at  its  July  13-14, 1988,  meeting 
adopted  recommendations  contained  in 
the  final  report  of  its  Limited  Entry 
Committee.  Among  the 
recommendations,  one  was  that  the 
Pacific  Council  should  provide  direction 
on  unresolved  issues.  Therefore  the 
Council  elected  to  establish  an  ad  hoc 
committee  to  develop  opinions  on 
unresolved  issues  and  to  respond  to 
conmients  of  the  Council's  advisory 
committees.  The  ad  hoc  committee  will 
convene  a  public  meeting  on  August  9, 
1988.  at  10  a.m..  at  the  National  Marine 
Fisheries  Service,  Northwest  Regional 
Office  Conference  Room,  7600  Sand 
Point  Way.  NE..  Seattle,  WA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council. 
Metro  Center.  Suite  420,  2000  SW.  First 
Avenue,  Portland,  OR  97201;  telephone: 
(503)  221-6352. 

Dated:  luly  22. 1988. 

Ann  D.  Terbush, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  Notional 
Marine  Fisheries  Service. 

(FR  Doc.  88-17153  Filed  7-28-88;  8:45  am] 

BILUNO  COOE  3S10-23-M 


Pacific  Fistiery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Groundfish  Management 
Team  (GMT)  will  convene  a  public 
meeting  on  August  10, 1988,  at  8  a.m.,  at 
the  California  Department  of  Fish  and 
Game,  411  Burgess  Drive,  Menlo  Park, 
CA.  The  GMT  will  begin  preparation  of 
the  annual  stock  assessment  and  fishery 
evaluation  document,  continue 
preparation  of  draft  Amendment  #4  to 
the  fishery  management  plan,  and 
review  harvest  projections  for  sablefish, 
widow  rockfish,  yellowtail  rockfish,  and 
other  species.  Other  issues  related  to 
groundfish  fishery  management  may  be 
discussed  also.  "The  public  meeting  will 
adjourn  on  August  12. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  2000  SW.,  First  Avenue, 
Suite  420,  Portland.  OR  97201;  telephone: 
(503)  221-6352. 

Date:  July  22, 1988. 
Ann  D.  Terbusli, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-17154  Filed  7-28-88;  8:45  am] 

BILUNQ  COOE  3510-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1988  services  to  be 
provided  by  workshops  for  the  blind  or 
other  severely  handicapped. 
EFFECTIVE  DATE:  August  29, 1988. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley,  Jr..  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  April 
1  and  April  22, 1988,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (53  FR  10555  and  53  FR  13310)  of 
proposed  additions  to  Procurement  List 
1988,  December  10, 1987  (52  FR  46926). 
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After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C,  85  Stat.  T?  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  signiHcant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  provide  the 
services  procured  by  the  Government. 

Accordingly,  the  following  services 
are  hereby  added  to  Procurement  List 
1988: 

Janitorial/Custodial,  911lh  Tactical     ■ 
Airlift  Group  (AFRES),  Greater 
Pittsburgh  International  Airport, 
Pittsburgh,  Pennsylvania 

Litter  Pick-Up,  Edwards  Air  Force  Base, 
California. 

E.R.  Alley,  Jr., 

Acting  Executive  Director. 

(FR  Doc.  8&-17142  Filed  7-28-88;  8:45  am] 

BILUNG  CODE  U20-33-M 


Procurement  List  1988  Proposed 
Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
procurement  list. 


summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

Comments  Must  Be  Received  on  or 
Before:  August  29, 1988. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
E.R.  Alley.  Jr.  (703)  557-1145. 

SUPPLEMENTARY  INFORMATICN:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 


listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 
It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1988,  December  10. 
1987  (52  FR  46926). 

Commodities 

Shirt.  Woman's 

8410-01-224-6081.  8410-01-224-6082. 

8410-01-224-6084, 
8410-01-224-6085,  8410-01-224-6086. 

8410-01-224-6087, 
8410-01-224-6088,  8410-01-224-6089, 

8410-01-224-6076, 
8410-01-224-6091,  8410-01-224-6092, 

8410-01-224-6093, 
8410-01-224-6094,  8410-01-224-8095, 

8410-01-224-6096. 
8410-01-224-8100.  8410-01-105-2503, 

8410-01-224-6101. 
8410-01-224-6102.  8410-01-224-6103, 

8410-01-224-6104. 
8410-01-224-6106,  8410-01-105-2506, 

8410-01-224-6108, 
8410-01-224-6109,  8410-01-224-6110. 

8410-01-224-6111, 
8410-01-224-6112.  8410-01-104-7954, 

8410-01-224-6113. 
8410-01-104-7955.  8410-01-224-6114, 

8410-01-224-6115. 
8410-01-105-2510,  8410-01-224-6116, 

8410-01-224-6117, 
8410-01-224-6118,  8410-01-224-6119, 

8410-01-224-6120. 
8410-01-104-7958,  8410-01-224-6121. 

8410-01-104-7959, 
8410-01-224-6122,  8410-01-224-6123, 

8410-01-105-2514. 
8410-01-224-6124.  8410-01-105-2515, 

8410-01-224-6125, 
8410-01-224-6126,  8410-01-224-6127, 

8410-01-224-6128, 
8410-01-104-7962.  8410-01-224-6129, 

8410-01-224-6130, 
8410-01-224-6131,  8410-01-105-2519, 

8410-01-224-8132, 
8410-01-105-2520  8410-01-224-6133, 

8410-01-105-2521, 
8410-01-224-6134,  8410-01-105-2522. 

8410-01-105-2524, 
8410-01-224-6139,  8410-01-105-2525, 

8410-01-224-6140. 
8410-01-224-6078,  8410-01-105-2526, 

8410-01-224-6135, 
8410-01-105-4713.  8410-01-224-6136. 

8410-01-105-2497, 
8410-01-224-6137,  8410-01-224-6138. 

8410-01-224-6141. 
8410-01-224-6142,  8410-01-105-2499. 

8410-01-105-2530, 
8410-01-105-2534,  8410-01-224-6075, 

8410-01-224-6077, 
8410-01-224-6078,  8410-C1-224-6079. 

8410-01-224-6080, 
8410-01-224-6083,  8410-01-224-6090, 

8410-01-224-6097, 
8410-01-224-6098,  8410-01-224-6099, 

8410-01-224-6105. 


8410-01-224-6107.  8410-01-104-7947, 

8410-01-104-7948. 
8410-01-104-7949.  8410-01-104-7950. 

8410-01-104-7951, 
8410-01-104-7952,  8410-01-104-7953. 

8410-01-104-7958. 
8410-01-104-7957.  8410-01-104-7960. 

8410-01-104-7961. 
8410-01-105-2494.  8410-01-105-2495. 

8410-01-105-2496. 
8410-01-105-2498.  8410-01-105-2500. 

8410-01-105-2501, 
8410-01-105-2502,  8410-01-105-2504. 

8410-01-105-2507. 
8410-01-105-2508.  8410-01-105-2509. 

8410-01-105-2511. 
8410-01-105-2512.  8410-01-105-2513. 

8410-01-105-2516. 
8410-01-105-2517,  8410-01-105-2518. 

8410-01-105-2523. 
8410-01-105-2527,  8410-01-105-2528. 

8410-01-105-2529. 
8410-01-105-2531.  8410-01-105-2532. 

8410-01-105-2533. 

Services 

Janitorial/Custodial.  U.S.  Army  Reserve 
Center.  Lock  Haven.  Pennsylvania 

Janitorial/Custodial.  Lycoming 
Memorial  USARC.  1605  Four  Mile 
Drive.  Williamsport.  Pennsylvania. 

E.R.  AUey.  Jr., 

Acting  Executive  Director. 

[FR  Doc.  88-17143  Filed  7-28-88;  8:45  am) 

BILLING  CODE  6S20-33-M 


DEPARTIMENT  OF  DEFENSE 
Patent  Licenses;  Pennwalt  Corp. 

agency:  Department  of  the  Navy,  DOD. 

action:  Intent  to  grant  partially 
exclusive  patent  license;  Pennwalt  Corp. 

summary:  The  Department  of  the  Navy 
hereby  give*  notice  of  intent  to  grant  to 
Pennwalt  Cbrporation.  a  revocable, 
nonassignable,  partially  exclusive 
license  to  practice  the  Government- 
owned  invention  described  in  U.S. 
Patent  No.  4.469.967,  entitled  "Single- 
Side  Connected  Transducer,"  issued 
September  4, 1984;  inventor:  William  R. 
Scott. 

This  license  will  be  granted  unless 
within  60  days  from  the  date  of  this 
notice  written  objections  to  this  grant 
along  with  supporting  evidence,  if  any, 
are  received  by  the  Office  of  the  Chief  of 
Naval  Research  (Code  OOCCIP). 
Arlington,  VA  22217-5000. 

date:  July  29, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP).  800  North  Quincy 
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Street.  Arlington.  VA  22217-5000. 
telephone  (202)  696-4001. 

Date:  |uiy  26, 1968. 
Jane  M.  Virga. 

Lieutenant.  fAGC.  U.S.  Naval  Reserve. 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc  68-17106  Rted  7-28-68;  8:45  am] 
BILUNG  CODE  MIO-AE-M 


DEPARTMENT  OF  ENERGY 

Office  of  Foesi  Energy 

Liquids  Transportation  Tasic  Group, 
Coordinaflng  Subcommittee  On 
Petroleum  Storage  A  Traneportation, 
National  Petroleum  Council;  Open 
Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Liquids  Transportation  Task 
Group,  CkMjrdinating  Subcommittee  on 
Petroleum  Storage  &  Transportation  of 
the  National  Petroleum  Council. 

Date  and  Time:  Tuesday,  August  23. 
1988.9:30  AM. 

Place:  Stapleton  Plaza  Hotel 
Arapahoe  Room.  3333  Quebec  Street 
Denver,  CO. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy.  Office  of  Fossil 
Energy  (FE-l).  Washington.  DC  20585, 
Telephone:  202/586-4895. 

Purpose  of  the  Parent  Council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Discuss 
pipeline  survey  and  progress  on 
individual  assignments. 

Tentative  Agenda 

— Opening  remarks  by  Chairman  and 

Government  Cochairman 
— Discuss  the  pipeline  survey 
— Review  progress  on  individual 

assignments 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Ener^ 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Task  Group  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  bis 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Task  Group  will  be  permitted  to 
do  so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Ms.  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 


reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
Summary  minutes  of  the  meeting  will 
be  available  for  puUic  review  at  the 
Freedom  of  Information  Reading  Room, 
Room  lE-190,  DOE  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  DC,  between  the  hours  of 
9:00  AM  and  4:00  PM  Monday  through 
Friday,  except  Federal  holidays. 
J.  Alien  Wampler. 
Assistant  Secretary  Fossil  Energy- 
(FR  Doc.  88-17185  Filed  7-28-88:  8:45  am] 

BILUNQ  CODE  •450-01-11 


Federal  Energy  Regulatory 
Commission 


[Docin«  Noa.  CIW7-47B-000;  CFS7-4S0-000; 
Docket  No.  CP85-437-000,  at  sL,  Oookct 
No.  CM5-SS2-00a  at  aL 

Wyoming-California  Pipeline  Co.,  et  aL. 
Final  Environmental  Impact  Report 
Statement  and  Notification  of 
Schedule  for  Public  Meetinga 

July  25, 1966. 

Notice  is  hereby  given  that  the 
Federal  Energy  Regulatory  Commission 
(FERC)  and  the  California  State  Lands 
Commission  (SLC)  have  available  a 
Joint  Draft  Supplement  to  the  Final 
Environmental  Impact  Report/Statement 
(FEIR/SJ  which  was  made  available  in 
December  1987  for  the  then  various 
proposals  of  transport  natural  gas  from 
various  sources  outside  California  to  the 
Bakersfield,  California  area  for  use  in 
enhanced  oil  recovery  (EOR)  and 
related  cogeneration  projects. 

Background 

During  1985,  three  applications  were 
filed  with  the  Commission  to  serve  the 
EOR  market.  Specifically,  Kern  River 
Gas  Transmission  Company  [Kern 
River)  proposed  to  build  an  837-mile 
pipeline  (Docket  No.  0*05-552-000]; 
Mojave  Pipeline  Company  (Mojave) 
proposed  to  build  a  SSQ-mile  pipeline 
(Docket  No.  CP85-437-000);  and  El 
Dorado  Interstate  Transmission 
Company  (El  Dorado)  proposed  to  build 
a  381-niile  pipeline  (Docket  No.  CP85- 
625-000).'  The  Commission's  "Notice  of 
Intent  To  Prepare  a  Draft  Environmental 
Impact  Statement"  for  these  proposals 
was  published  in  the  Federal  Register  on 
August  23. 1985  (50  FR  34.174}  and 
supplemented  on  December  13, 1985. 
and  May  19  and  June  30, 1986  (50  FR 
50,941,  51  FR  18,357  and  23.579).  These 


■  The  El  Dorado  application  wa«  nbsequently 
dismissed  from  the  FERC  proceadiag  on  October  20, 
1987.  While  the  FEIR/S  examiaes  portiooa  of  the  El 
Dorado  route  as  an  ahemative.  it  is  no  longer  a 
competitor  to  Mojave.  Kem  River,  or  WyCal. 


notices  identified  that  the  SLC  was 
working  with  the  FERC  Staff  to  produce 
a  joint  environmental  impact  report/ 
statement  (EIR/EIS].  During  February 
1986,  six  scoping  meetings  were 
announced  and  subsequently  held  at 
Albuquerque,  New  Mexico;  Flagstaff. 
Arizona;  Barstow  and  Bakersfield, 
California;  Heber  City,  Utah:  and  Las 
Vegas.  Nevada  (51  FR  3.402).  An 
additional  scoping  meeting  was  held  in 
Grand  Junction,  Colorado  in  July  1986 
(51  FR  23,580}  to  discuss  an  alternative 
associated  with  the  Mojave  proposal. 
The  Draft  EIR/EIS  was  released  and 
noticed  in  the  Federal  Register  on 
January  23, 1987  (52  FR  2.564).  Public 
meetings  to  receive  comments  on  the 
Draft  EIR/EIS  were  announced  and 
subsequently  held  during  the  week  of 
March  23, 1987  in  Bakersfield  and 
Barstow.  California;  Las  Vegas.  Nevada; 
and  Salt  Lake  City,  Utah  (52  FR  6.379). 
The  FEIR/S  for  the  Kem  River /Mojave 
projects  was  released  to  the  public  on 
December  18, 1987,  and  noticed  in  the 
Federal  Register  on  December  24, 1987 
(52  FR  48,753).  Formal  evidentiary 
hearings  began  at  the  FERC  on 
September  9, 1987  before  Administrative 
Law  Judge  Isaac  D.  Benkin  and  are 
ongoing.  The  FEIR/S  was  placed  into 
this  evidentiary  hearing  with 
accompanying  FERC  staff  testimony  on 
December  24, 1987. 

On  August  4, 1987,  Wyoming- 
California  Pipeline  Company  (WyCal) 
filed  an  application  with  the  FERC  to 
transport  natiu-al  gas  fi-om  various 
sources  outside  of  California  to  the 
same  Bakersfield,  California  area  for  use 
in  EOR  and  related  cogeneration 
projects.  On  December  14, 1987,  the 
FERC  issued  a  Notice  of  Intent  to 
Prepare  a  Supplement  to  the  FEIR/S  in 
order  to  analyze  the  WyCal  project  and 
stated  that  thie  Supplement  would 
address  only  those  aspects  of  the  WyCal 
project  not  previously  addressed  in  the 
FEIR/S  for  the  Kem  Rier  and  Mojave 
projects. 

The  proposed  WyCal  pipeline 
deviates  from  Kem  River's  proposal  at 
the  northern  end  of  the  project  from 
Opal  to  Evanston,  Wyoming  for 
approvimately  54  miles.  From  that  point 
on,  except  as  noted  below.  WyCal 
proposes  to  follow  the  very  same  right- 
of-way  (ROW]  which  Kem  River 
proposed  from  a  point  approximately  5 
miles  east  of  Evanston.  Wyoming  to 
Kem  River's  proposed  milepost  (MP)  491 
where  it  would  intersect  with  the  East 
Las  Vegas  System  Alternative  route 
identified  in  the  FEIR/S.  WyCal  would 
follow  the  very  same  ROW  examined 
along  this  alternative  to  Piute  Junction, 
Califomia  where  it  would  interconnect 
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with  the  route  proposed  by  Mojave. 
WyCal  then  proposes  to  follow  the 
exact  same  ROW  which  Mojave 
proposed  both  east  to  Topock,  Arizona 
and  west  to  Bakersfleld,  California. 
Since  the  proposed  WyCal  project  is  on 
the  very  same  ROW  proposed  by  both 
Kern  River  and  Mojave  in  many  areas,  a 
significant  amount  of  work  has  already 
been  completed  relevant  to  the 
environmental  impact  caused  by  the 
construction  and  operation  of  the 
pipeline.  The  Supplement  was  therefore 
structured  in  such  a  way  as  to  tier  or 
build  upon  the  FEIR/S  issued  in 
December  1987.*  The  Draft  Supplement 
issued  pursuant  to  this  notice  only 
addresses  those  areas  of  the  WyCal 
project  which  deviate  from  the  Mojave 
and  Kern  River  proposals  and  the  East 
Las  Vegas  route  alternative  previously 
analyzed  in  the  FEIS.  Deviations  of 
compressor  site  locations  is  also 
examined  in  the  Draft  Supplement. 

Commenting  of  the  Draft  Supplement 

Copies  of  this  Draft  Supplement  are 
available  for  review  in  the  FERC 
Division  of  Public  Information,  Room 
1000.  825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  and  at  the  SLC, 
1807  13th  Street,  Sacramento,  CA  95814. 
Approximately  1,300  copies  of  this  Draft 
Supplement  have  been  sent  to  the 
public,  all  parties  to  the  FERC 
proceeding,  and  federal,  state,  and  local 
officials,  and  are  available  in  limited 
quantities  at  the  above  addresses. 
Copies  of  the  FEIR/S  issued  in 
December  1987  are  extremely  limited  in 
number  and  it  is  suggested  that  those  in 
need  of  viewing  a  copy  contact  a  Bureau 
of  Land  Management  U.S.  Forest  Service 
field  office  or  local  university  or  library. 
Additional  copies  will  be  made 
available  until  supplies  are  exhausted, 
with  library  requests  given  priority. 
Copies  are  also  available  for  viewing  at 
both  the  FERC  and  SLC.  Copies  are  also 
available  by  purchase  from  the  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road,  Springfield,  VA 
22161;  telephone  (703)  487-4650. 

Anyone  wishing  to  do  so  may  file 
comments  on  the  Draft  Supplement  no 
later  than  September  12. 1988.  The 
Commission  intends  to  issue  a  Final 
Supplement  in  October  1988.  Therefore, 
comments  received  after  September  12. 
1988  will  not  be  considered  nor 
addressed  in  the  Final  Supplement.  Staff 
will  be  extremely  stringent  about  this. 
Comments  should  be  sent  to  the  Office 
of  the  Secretary,  Federal  Energy 


'  The  tiering  process  is  encouraged  in  Section 
1502.20  of  the  Council  on  Environmental  Quality 
Regulations  implementing  the  National 
Environmental  Policy  Act. 


Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  The  scope  of  the  comments  must 
be  limited  to  issues  discussed  in  the 
Draft  Supplement.  Comments  on  issues 
covered  in  the  FEIR/S  published  in 
December  1987,  will  not  be  addressed  in 
the  Final  Supplement,  i.e.,  the  comment 
for  old  issues  is  closed.  Additional 
information  about  the  project  is 
available  from  Mr.  Robert  Arvedlund, 
FERC  Project  Manager,  Environmental 
Analysis  Branch,  Office  of  Pipeline  and 
Producer  Regulation,  Room  7312, 
telephone  (202)  357-9091,  or  Ms.  Mary 
Griggs,  SLC  Project  Manager,  telephone 
(916)  322-0354.  A  copy  of  all  comments 
should  also  be  sent  to  Mr.  Arvedlund. 

Public  Meetings  Notice 

Two  public  meetings  will  be  held  to 
receive  comments  on  the  Draft 
Supplement.  Mr.  Arvedlund  should  be 
contacted  for  details.  The  meetings  will 
begin  promptly  at  7:00  p.m.  at  the 
following  locations: 

Monday,  August  22, 1988— Board  Room 
of  the  Clark  County,  School  District 
Education  Center,  2832  East  Flamingo 
Road,  Las  Vegas,  NV. 

Tuesday,  August  23, 1988— State  Office 
Building  Auditorium,  (immediately 
behind  the  State  Capitol  Building),  500 
North  State  Street,  Salt  Lake  City. 
Utah. 

Claire  T.  Dedrick, 

Executive  Officer,  SLC. 

Lois  Cashell, 

Acting  Secretary.  FERC. 

[FR  Doc.  88-17177  Filed  7-28-88:  8:45  am] 

BtUJNG  CODE  6717-01-M 


(Docket  Nos.  CP88-580-000,  et  al.] 

United  Gas  Pipeline  Co.,  et  al.;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipeline  Company 

[Docket  No.  CP88-580-000J 
July  22, 1988. 

Take  notice  that  on  July  14, 1988, 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251, 
filed  in  Docket  No.  CP8&-580-000  a 
request  pursuant  to  §  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP8&-6-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 


United  proposes  to  transport  natural 
gas  for  Arco  Oil  and  Gas  Company 
(Arco).  United  explains  that  service 
commenced  June  1, 1988  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-4643.  United  explains  that  the 
peak  day  quantity  would  be  15,450 
dekatherms.  the  average  daily  quantity 
would  be  15,450  dekatherms.  and  that 
the  annual  quantity  would  be  5,639,250 
dekatherms.  United  explains  that  it 
would  receive  natural  gas  for  Arco's 
account  at  points  of  receipt  in  the  state 
of  Texas.  United  states  that  it  would 
redeliver  the  gas  for  Arco's  account  at 
an  existing  interconnection  between 
United  and  Mobile  Gas  Service 
Company  in  Mobile  County.  Alabama  or 
an  existing  interconnection  between 
United  and  International  Paper 
Company  in  Jackson  County, 
Mississippi. 

Comment  date:  September  6. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-572-O0OJ 
July  22, 1988. 

Take  notice  that  on  July  13, 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511  Houston, 
Texas  77252  filed  in  Docket  No.  CP88- 
572-000  a  request  pursuant  to  §  284.223 
of  the  Regulations  under  the  Natural 
Gas  Act  for  authorization  to  transport 
natural  gas  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Chevron  USA  Inc., 
(Chevron),  a  producer.  Tennessee 
explains  that  service  commenced  June 
16, 1988  under  §  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST88-4655-000.  Tennessee 
further  explains  that  the  peak  day 
quantity  would  be  77.000  dekatherms. 
the  average  daily  quantity  would  be  104 
dekatherms.  and  that  the  annual 
quantity  would  be  37.960  dekatherms. 
Tennessee  explains  that  it  would 
receive  natural  gas  for  Chevron's 
account  in  the  states  of  Louisiana, 
Texas,  and  Offshore  Louisiana. 
Tennessee  further  explains  that,  it 
would  redeliver  natural  gas  for  the 
account  of  Chevron  in  the  states  of 
Louisiana  and  Mississippi.  It  is 
indicated  that  the  location  of  the 
ultimate  delivery  points  of  the  gas  are  in 
the  states  of  Indiana,  Pennsylvania, 
Louisiana,  Ohio,  and  New  York. 
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Coaunent  date:  September  6. 1988,  in 
accordance  with  Standard  Para^aph  G 
at  the  end  of  this  notice. 

3.  United  Gas  PfpeBne  Company 
[Docket  No.  CP88-58Z-000] 

luly  22. 1968. 

Take  notice  that  on  )aly  14. 1988, 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77251, 
filed  in  Docket  No.  CPB8-582-000  a 
request  pursuant  to  §  2M.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP88-6-000  piu^uant  to 
section  7(c]  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  on 
nie  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  natural 
gas  for  Midcon  Marketing  Corporation 
(Midcon).  United  explains  that  service 
commenced  May  1. 1988  under 
S  284.223(a}  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-4642.  United  explains  that  the 
peak  day  quantity  would  be  2064X)0 
dekatherms,  the  average  daily  quantity 
would  be  206,000  dekatherms,  and  that 
the  annual  quantity  would  be  75,190,000 
dekatherms.  United  explains  that  it 
would  receive  natural  gas  for  Midcon's 
account  at  points  of  receipt  in  the  state 
of  Louisiana.  United  States  that  it  would 
redeliver  the  gas  for  Midcon's  at  an 
existing  interconnection  between  United 
and  Tennessee  Gas  Pipeline  Company 
in  Ouachita  Parish.  Louisiana. 

Comment  date:  September  6, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP88-581-000] 
July  25. 1988. 

Take  notice  that  on  }uly  14, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478,  Tiled  in  Docket  No.  CP88-581-000  a 
prior  notice  request  pursuant  to 
§  157.205  and  284.223  of  the 
Commissioa's  Regulations  for 
authorization  to  transport  natural  gas  on 
an  interruptible  basis  on  behalf  of 
MidCon  Marketing  Corporation 
(MidCon),  a  marketer  of  natm-al  gas, 
under  the  certificate  issued  in  Docket 
No.  CP88-«-00a  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  States  that  it  proposes  to 
transport  on  an  interruptible  basis 
pursuant  to  ■  gas  transportation 
agreement  dated  March  23, 1968,  a 
maximum  daily  quantity  of  51,500 
MMBtu  of  natural  gas,  and  that  service 


commenced  May  1, 1968,  as  reported  in 
Docket  No.  STB8-'I646,  pursuant  to 
§  284.223(a)  of  the  Commission's 
Regulations.  United  further  states  that 
the  average  day  and  annual  quantities 
would  be  51.500  MMBtu  and  18,797,500 
MMBtu,  respectively. 

Comment  date:  September  8, 1988,  in 
accordance  with  Standard  Para^^ph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP8B-577-000] 
)uly  25. 198& 

Take  notice  that  on  luly  14, 1988. 
Tennessee  Gas  Pipeline  Company, 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP88- 
577-000  a  request,  pursuant  to  k  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205), 
for  authorization  to  provide  interruptible 
transportation  service  for  Mobile 
Natural  Gas,  Inc.  (Mobil)  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP87-115-000  on  June  18, 

1987,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
out  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

'Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  May  23. 

1988,  it  proposes  to  transport  natural  gas 
for  Mobile,  a  producer/marketer,  from 
points  of  receipt  located  in  the  states  of 
Texas  and  Louisiana  to  points  of 
delivery  located  in  the  state  of 
Louisiana.  Tennessee  further  states  that 
the  peak  day  quantities  would  be 
100,000  dekatherms,  the  average  daily 
quantities  would  be  5,705  dekatherms, 
and  the  annual  quantities  would  be 
2,082,325  dekatherms.  Finally, 
Tennessee  advises  that  service  under 

S  284.223(a)  commenced  June  2, 1988.  as 
reported  in  Docket  No.  ST88-4715  on 
June  29, 1988. 

Comment  date:  September  8, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  United  Gaa  Pipe  Line  Company 

(Docket  No.  CP88-579-0001 
July  25. 1988. 

Take  notice  that  on  )uly  14, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  I>ocket  No.  CP68-579-000, 
a  request  pursuant  to  §  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  and  the  Natural  Gas  Policy  Act 
(18  CFR  284.223)  for  authorization  to 
provide  a  transportation  service  for 
Tenngasco  Corporation  (Tenngasco),  a 
marketer,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 


000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  pursuant  to  an 
interruptible  transportation  agreement 
dated  May  18, 1988,  it  proposes  to 
transport  natural  gas  for  'Tenngasco 
from  points  of  receipt  located  in  the 
states  of  Texas  and  Louisiana  to  points 
of  delivery  located  in  the  States  of 
Texas,  Louisiana  and  MississippL 

United  further  states  that  the  peak 
day  quantities  would  be  432.600  MMBtu, 
the  average  daily  quantities  would  be 
432,600  MMBtu  and  that  the  annual 
quantities  would  be  157,899,000  MMBtu. 
Service  under  S  284.223(a]  commenced 
]une  1, 1988,  as  reported  in  Docket  No. 
ST88-4644,  filed  July  7, 1988. 

Comment  date:  September  8, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Tennessee  Gas  Pipetine  Company 

(Docket  No.  CP6&-585-000] 
July  25. 1968. 

Take  notice  that  on  )iine  15, 1968, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP88- 
585-000  a  request  pursuant  to  {  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  transportation 
for  Energy  Marketing  Exchange,  Inc. 
(EME),  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  ail  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  102,600  dekatherms  of 
natural  gas  per  day  for  EME,  a  marketei 
of  natural  gas,  fi^m  various  receipt 
points  located  in  Louisiana,  Mississippi, 
Texas,  Pennsylvania,  New  Jersey,  New 
York  and  Ohio,  Offshore  Texas  and 
Offshore  Louisiana,  to  various  delivery 
points  off  Tennessee's  system  located  in 
multiple  States.  Tennessee  states  that 
the  location  of  the  ultimate  delivery 
point(8]  of  the  gas  is  the  States  of 
Pennsylvania,  Massachusetts,  Ohio, 
Illinois.  New  Hampshire,  New  York  and 
New  Jersey.  Tennessee  anticipates 
transporting,  on  an  average  day,  991 
dekatherms  and  an  armual  volume  of 
361.715  dekatherms. 

Tennessee  states  that  the 
transportation  of  natural  gas  for  EME 
commenced  May  18, 1986,  as  reported  in 
Docket  No.  ST88-4238,  for  a  12lKiay 
period  pursuant  to  9  284.223(a)(1)  of  the 
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Conunission's  Regulations  and  the 
blanket  certificate  issued  to  Tennessee 
in  Docket  No.  CP87-115-000.  Tennessee 
proposes  to  continue  this  service  in 
accordance  with  S§  284.221  and  284.223 
of  the  Commission's  Regulations. 

Comment  date:  September  8, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  K  N  Energy.  Inc. 

(Docket  No.  CP88-583-O00J 
July  25. 1988. 

Take  notice  that  on  July  14, 1988,  K  N 
Energy.  Inc.  (K  N).  P.O.  Box  15265. 
Lakewood,  Colorado  80215.  filed  in 
Docket  No.  CP88-583-000  a  request 
pursuant  to  §5  157.205  and  157.211(a)  of 
the  Regidations  under  the  Natural  Gas 
Act  [18  CFR  157.205  and  157.211(a)]  to 
allow  construction  and  operation  of 
sales  taps  for  the  delivery  of  gas  to  end 
users  under  authorization  issued  in 
Docket  Nos.  CP83-14O-00a  CP83-140- 
001.  and  CP83-14O-002.  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

K  N  states  that  it  proposes  the 
construction  and  operation  of  sales  tiips 
to  various  end  users  located  along  its 
jurisdictional  pipelines.  K  N  further 
states  that  the  proposed  sales  taps  are 
not  prohibited  by  any  of  its  existing 
tariffs  and  that  the  additional  taps  will 
have  no  significant  impact  on  K  N's 
peak  day  and  annual  deliveries. 

Customer  and  Location  of  Tap 

Resident/Occupant  88-45,  Gene  Henke, 

NW/4  Sec.  20-T2N-«19W.  Harlan 

Co.,  NE 
Resident/Occupant  88-46.  Gerald  K. 

Kreifels,  NE/4  Sec.  2-T10N-R4W. 

York  Co.,  NE 
Resident/Occupant  88-47,  Kenneth 

Unruh,  SW/4  Sec.  16-T26S-R18W, 

Edwards  Co.,  KS 
Resident/Occupant  68-48,  Larry 

McGinley.  NW/4  Sec.  2-T13N-R39W, 

Keith  Co.,  NE. 

Comment  date:  September  8, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Paiute  Pipeliae  Company 

[Docket  No.  CP88-5e9-000j 
July  25, 1988. 

Take  notice  that  on  July  12, 1988,  as 
supplemented  on  July  18. 1988,  Paiute 
Pipeline  Company  [Paiute),  P.O.  Box 
98510,  Las  Vegas.  Nevada  89193-8510. 
the  successor  to  the  facilities  and 
operations  of  Southwest  Gass 
Corporation  (Southwest)  which  are 
subject  to  the  Commission's  jurisdiction, 
filed  a  request  pursuant  to  §  157.205  of 


the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
high  pressure  mainline  sales  tap  and 
appurtenant  facilities  to  enable  Paiute  to 
provide  a  sale  to  Southwest  Gas 
Corporation-Northern  Nevada 
(Southwest-Northern  Nevada),  an  entity 
which  Paiute  indicates  is  a  newly- 
created  distribution  affiliate  of 
Southwest,  for  resale  to  the  East 
Washoe  Valley  residential  area 
(Washoe  Valley),  an  existing  residential 
area  not  presently  served  by  Southwest, 
under  the  authorization  issued  in  Docket 
No.  CP84-739-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  whch  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Paiute  proposes  to  establish  a  sales 
tap  to  be  located  in  Section  25. 
Township  16  North.  Range  19  East, 
MDB&M,  Washoe  County,  Nevada. 
Paiute  states  that  the  tap  would  be  used 
to  provide  up  to  500  Mcf  of  natural  gas 
per  day  and  63,000  Mcf  per  year  to  meet 
Priority  1  requirements.  Paiute  estimates 
the  cost  of  the  tap  would  be 
approximately  $28,390. 

Paiute  also  states  that  service  to 
Southwest-Northern  Nevada  for  resale 
to  Washoe  Valley  would  be  rendered 
under  Paiute's  Rate  Schedule  G-1. 
Paiute  asserts  that  it  has  sufficient 
capacity  available  to  provide  for  the 
proposed  deliveries  without  any 
detriment  or  disadvantage  to  any  of  its 
existing  customers.  Paiute  also  asserts 
that  the  proposed  sale  would  be  within 
Paiute's  certificated  entitlements. 

Comment  date:  September  8, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP88-568-000J 
July  25. 1988. 

Take  noUce  that  on  July  12, 1988,  El 
Paso  Nutural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso  Texas,  79978, 
filed  in  Docket  No.  CP88-568-000 
pursuant  to  §  157.205  of  the  Regulation 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  upgrade  the 
Mobile  Tap  located  in  Maricopa  County, 
Arizona,  to  a  meter  station  in  order  to 
permit  the  measurement  and  delivery  of 
certain  volumes  of  the  natural  gas  to 
Southwest  Gas  Corporation  (Southwest] 
for  resale  to  consumers  in  the  Town  of 
Mobile,  Arizona,  and  environs,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  for 
public  inspection. 

El  Paso  states  that  it  is  advised  by 
Southwest  that  the  requested  volumes  of 
natural  gas  will  be  utilized  to  serve 


additional  commercial  space  heating 
and  firm  industrial  natural  gas 
requirements  for  consumers  located 
near  the  Town  of  Mobile,  and  environs, 
in  Maricopa  County,  Arizona.  It  is  stated 
that  initial  deliveries  of  natural  gas  are 
requested  to  begin  in  the  third  quarter  of 
1968.  The  estimated  cost  of  the  metering 
facilities  is  $110,387. 

Comment  date:  September  8, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

[Docket  No.  CP88-S63-<no| 
July  25. 198a 

Take  notice  that  on  July  11. 1888, 
Northern  Natural  Gas  Company 
Division  of  Enron  Corp..  (Northern),  1400 
Smith  Street  P.O.  Box  1188,  Houston. 
Texas  77251  1188,  filed  in  Docket  No. 
CP88-563-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  audiorization  to 
transport  natural  gas  on  behalf  of  Enron 
Gas  Marketing,  Inc.  (EGM).  a  marketer 
of  natural  gas,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  transport 
100.000  MMBtu  of  natural  gas  per  day 
for  EGM  pursuant  to  the  provisions  of 
Northern's  Rate  Schedule  IT-1  Northern 
states  that  construction  of  facilities 
would  not  be  required  to  provide  the 
proposed  service. 

Comment  date:  September  8, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP88-588-000) 
July  25. 198& 

Take  notice  that  on  July  15, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP88-588-000  a  request  pursuant  to 
§  157.205(b)  and  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  a 
transportation  service  for  Western  Gas 
Processors,  Ltd.  (Western),  a  marketer, 
under  the  certificate  issued  in  Docket 
No.  CP86-585-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  with  the 
Commission  and  open  to  public 
inspection. 
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Panhandle  states  that  it  proposes  to 
transport  natural  gas  for  Western  from 
various  receipt  points  located  in  Texas, 
Oklahoma,  Kansas.  Colorado,  Wyoming, 
lUinois,  Louisiana,  Offshore  Texas, 
Offshore  Louisiana,  and  Canada  to 
delivery  points  located  in  Converse  and 
Campbell  Counties,  Wyoming,  pursuant 
to  a  transportation  agreement  with 
Western  dated  May  1, 1988.  Panhandle 
further  states  that  the  maximum  daily 
and  annual  quantities  that  it  would 
transport  for  Western  pursuant  to  the 
referenced  agreement  would  be  10.000 
dekatherms  and  2,920,000  dekatherms. 
respectively. 

Panhandle  indicates  that  in  a  Tiling 
made  with  the  Commission  in  Docket 
ST8a-4120,  it  reported  that 
transportation  service  for  Western 
commenced  on  May  1, 1988  under  the 
120-day  automatic  authorization 
provisions  of  S  284.233(a). 

Comment  date:  September  8, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Noithem  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Docket  No.  CP88-561-000] 
July  25, 1988. 

Take  notice  that  on  July  11, 1988. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp..  (Northern),  1400 
Smith  Street,  P.O.  Box  1188,  Houston. 
Texas  77251-1188,  filed  in  Docket  No. 
CP88-561-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  Tejas 
Power  Corporation,  a  marketer  of 
natural  gas,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  transport  up  to 
40,000  MMBtu/day  for  Tejas  Power 
Corporation  firom  two:  (2)  points  of 
receipt  offshore  Texas  to  two  (2)  points 
of  delivery  in  Warton  County,  Texas. 
Northern  states  that  construction  of 
facilities  would  not  be  required  to 
provide  the  proposed  service. 

Comment  date:  September  8, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Southern  Natural  Gas  Company 

[Docket  No.  CP88-575-000] 
|uly  28, 1988. 

Take  notice  that  on  July  13, 1988, 
Southern  Natural  Gas  Company 
(Southern)  filed  in  Docket  No.CP88-575- 
000  an  application  under  section  7(b)  of 


the  Natural  Gas  Act  requesting 
authorization  to  abandon  transportation 
of  gas  for  direct  sale  to  United  States 
Steel  Corporation,  a  Division  of  USX 
Corporation  (USS).  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  states  that  Southern,  as 
seller,  and  USS.  as  buyer,  are  parties  to 
a  direct  sales  contract  dated  May  14, 
1982,  providing  for  the  sale  and 
purchase  of  natural  gas  for  use  in 
operations  at  USS  steel  mills  located  in 
Jefferson  County,  Alabama.  It  is  stated 
that  Southern  was  initially  authorized  to 
provide  service  for  USS  on  October  6, 
1942,  and  was  further  authorized  to 
transport  and  deliver  to  USS  the  present 
volumes  of  firms  and  intemiptible  gas 
for  direct  sale  to  USS  by  order  dated 
October  29, 1969.  Southern  states  that  on 
June  1, 1988,  Southern  accepted  its 
blanket  certificate  issued  on  May  6, 
1988.  in  Docket  No.  CP88-316-000. 
Southern  states  that  USS  desires  to 
cancel  its  direct  sales  contract  with 
Southern  along  with  the  accompanying 
transportation  and  has  requested,  in  lieu 
of  the  firm  sales  service,  that  Southern 
provide  it  with  firm  transportation 
service  under  Southern's  Rate  Schedule 
FT.  It  is  stated  that  Southern  and  USS 
have  entered  into  a  transportation 
agreement  dated  June  23, 1988,  providing 
for  firm  transportation  service  for  a  term 
ending  December  31, 1999,  and  year  to 
year  thereafter  which  service  will  be 
implemented  under  Southern's  blanket 
certificate  pursuant  to  §  284.221  et  seq. 
of  the  Commission's  Regulations  under 
the  NGA.  Southern  therefore  requests 
abandonment  of  the  transportation  of 
gas  for  direct  sale  to  USS  effective  July 
1, 1988,  to  coincide  with  the 
commencement  of  firm  transportation. 
Southern  does  not  propose  to  abandon 
any  of  its  pipeline  facilities  in 
conjunction  with  the  abandonment  of 
this  transportation  service,  it  is  stated. 

Comment  date:  August  16. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Panhandle  Eastena  Pipe  Line 
Company 

[Docket  No.  CP8&-547-000] 
July  28. 1988. 

Take  notice  that  on  July  7. 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  P.O.  Box  1642.  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP88-547-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Consolidated 
Fuel  Corporation  (Consolidated),  a 


marketer,  under  the  certificate  issued  in 
Docket  No.  CP86-585-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Applicant  requests 
authorization  to  transport  up  to  100,000 
dt  per  day  on  an  intemiptible  basis  on 
behalf  of  Consolidated  pursuant  to  a 
transportation  agreement  dated  May  3, 
1988.  among  Applicant  and 
Consolidated.  Applicant  states  that  it 
would  receive  gas  from  various  existing 
points  of  receipt  on  its  system  in  Texas. 
Offshore  Louisiana  and  Canada. 
Applicant  states  that  it  would  then 
transport  and  redeliver  subject  gas.  less 
fuel  used  and  unaccounted  for  line  loss 
to  Columbia  Gas  Transmission 
Corporation  (Columbia),  in  Darke  and 
Lucas  Counties.  Ohio,  for  purchase  by 
various  local  distribution  companies. 

Applicant  states  that  the  estimated 
daily  and  estimated  annual  quantities 
would  be  24,000  dt  and  8,760,000  dt. 
respectively.  It  is  further  stated  that 
service  under  S  284.223(a)  commenced 
on  June  1, 1988,  as  reported  in  Docket 
No.  ST8&-4509.  Applicant  indicates  that 
the  service  would  continue  until 
terminated  by  either  party  upon  a  30  day 
written  notice.  Applicant  proposes  to 
charge  Consolidated  a  rate  pursuant  to 
Applicant's  currently  effective  Rate 
Schedule  PT.  No  new  facilities  are 
proposed  herein. 

Comment  date:  September  9, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

[Docket  No.  CP88-595-0001 
July  26. 1988. 

Take  notice  that  on  July  20, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street.  P.O.  Box  1188.  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP88-595-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.203)  for  authorization  to 
provide  a  transportation  service  for 
Exxon  Corporation  (Exxon),  a  producer, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP86-435-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  application 
that  is  on  file  with  the  Commission  and 
open  to  public  inspection. 

Northern  states  that  pursuant  to  a 
transportation  agreement  dated  July  15, 
1988.  it  proposes  to  transport  up  to 
100,000  MMBtu  per  day  equivalent  of 
natural  gas  on  an  intemiptible  basis  for 
Exxon  from  points  of  receipt  in  Texas 


listed  in  Appendix  "A"  of  the  agreement 
to  numerous  redelivery  points  in  Iowa, 
Illinois,  Minnesota,  South  Dakota. 
Oklahoma  and  Texas,  also  listed  in 
Appendix  "A".  The  transportation 
service  would  involve  interconnections 
between  Northern  and  various 
transporters  and  would  be  subject  to  the 
rates  effective  under  Northern's  Rate 
Schedule  IT-l. 

Northern  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  equivalent  to  75,000 
MMBtu  and  36.500,000  MMBtu, 
respectively.  Northern  advises  that 
service  has  commenced  under  the 
provisions  of  §  284.223(a)  as  reported  in 
Docket  No.  ST8&-4277. 

Comment  date:  September  9, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  High  Island  Offshore  System 

[Docket  No.  CP88-591-0001 
July  26.  1988. 

Take  notice  that  on  July  19. 1988,  High 
Island  Offshore  System  (HIOS),  500 
Renaissance  Center,  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP88-591-O00 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  requesting 
authorization  to  transport  natural  gas, 
on  an  interruptible  basis,  for  Elf 
Aquitaine  Inc.;  Ampolex  (Texas)  Inc.; 
Case-Pomeroy  Oil  Corp.;  and,  Felmont 
Oil  Corporation  (Shippers),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

HIOS  states  that  it  has  entered  into 
several  transportation  agreements  to 
provide  interruptible  transportation 
service  for  a  primary  term  of  five  years 
continuing  year  to  year  thereafter  for  the 
Shippers  from  Block  376,  West  Cameron 
Area,  offshore  Louisiana  (Block  376)  and 
Block  A-343,  High  Island  Area,  offshore 
Texas  (Block  A-343)  up  to  the  maximum 
daily  volimie  set  forth  below: 
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Shipper 


EHAquMairw.  bic ...... 

Ainpolex  (T«xm)  Inc 
Case-Pomeroy  Oil 
Corp. 

Fe»mont  Ok  Corp 

EH  AquMaine.lnc ...._. 


Point  of 
reoeipl 


Block  376. 
Do. 
Do. 

Oo. 
Blocfc  A-343. 


HIOS  indicates  that  all  the  volumes 
from  Block  376  qualify  for  the  short  haul 
rate  under  HIOS'  Rate  Schedule  IT  and 
that  the  long  haul  rate  would  apply  to 
the  gas  volumes  from  Block  A^43. 
HIOS  proposes  to  charge  the  Shippers 
9.69  cents  per  Mcf  for  the  long-haul 
transportation  and  4  JO  cents  per  Mcf  for 
the  short-haul  transportation  under  its 


Rate  Schedule  IT  for  interruptible 
transportation  service. 

HIOS  states  that  all  the  gas  would  be 
delivered  at  the  interconnection  of  the 
facilities  of  HIOS  and  U-TOS  or  the 
facilities  of  HIOS  and  ANR  Pipeline 
Company  at  Block  167,  West  Cameron 
Area,  Offshore  Louisiana. 

Comment  date:  August  16, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

18.  Distrigas  Corporation  Distrigas  of 
Massachusetts  Corporation 

[Docket  No.  CP88-5e7-O00J 
)uly  28. 1988. 

Take  notice  that  on  July  15, 1988, 
Distrigas  Corporation  (Distrigas)  and 
Distrigas  of  Massachusetts  Corporation 
(DOMAC),  Two  Oliver  Street,  Boston. 
Massachusetts,  02109,  filed  an 
"Abbreviated  Application  for  Issuance 
of  Amendment  of  Certificate  of  Public 
Convenience  and  Necessity  and 
Abandonment  Authority,  and 
Effectuation  of  Certain  Tariff 
Revisions,"  pursuant  to  sections  7(c)  and 
7(b)  of  the  Natural  Gas  Act  and  the 
applicable  regulations  thereunder,  all  as 
more  fully  set  out  in  the  Apphcation 
which  is  on  file  with  the  Commission 
and  available  for  public  inspection. 

Distrigas  and  DOMAC  request 
authorization  for  a  major  restructing  of 
their  services  in  order  to  permit  them  to 
offer  a  broad  range  of  flexible,  market 
responsive  LNG  services  to  existing  and 
new  customers,  including  interstate 
pipelines,  local  distribution  companies 
and  end-users.  The  restructured  services 
are  designed  to  implement  Distrigas' 
revised  LNG  contract  with  Sonatrach. 
through  its  wholly-owned  subsidiary 
Sonatrading  Amsterdam  B.V..  for  which 
amended  import  authorization  is  being 
sought  before  the  Economic  Regulatory 
Administration  (ERA)  in  ERA  Docket 
No.  88-37-LNG.  That  contract  provides 
for  the  sharing  of  market  risk  through  a 
37/63  percent  revenue  sharing 
arrangement. 

To  implement  that  contract,  Distrigas 
and  DOMAC  propose  to  offer  interstate 
pipelines,  local  distribution  customers 
and  end-user  customers  a  variety  of 
market  responsive  LNG  services  at 
negotiated  prices.  Distrigas  and 
DOMAC  note  that  their  market  area  is 
characterized  by  intensive  gas-to-gas 
and  interfuel  competition.  Distrigas  and 
DOMAC  submit  that  their  services  and 
prices  will  be  determined  and 
constrained  by  the  competitive  forces  of 
the  market  place,  and  that  a  competitive 
market  will  assure  rates  and  end  results 
that  satisfy  the  "just  and  reasonable" 
pricing  structures  of  the  Natural  Gas 
Act. 


Distrigas  and  DOMAC  have  agreed 
with  all  their  historic  customer  to 
settlements  which,  when  final,  will 
result  in  the  abandonment  of  all  prior 
service  obligations  so  that  customers 
can  avail  themselves  of  the  new  array  of 
proposed  services.  Rather  than 
employing  cost-of-service  rates. 
Distrigas  and  DOMAC  propose  to  rely 
soley  on  rates  negotiated  for  various 
types  of  services  with  interested 
customers.  Ehstrigas  and  DOMAC 
submit  that  they  will  rely  on  their  ability 
to  provide  efficient,  competitive  service 
options  to  attract  customers.  Distrigas 
and  DOMAC  claim  that  only  if  the 
revenues  generated  in  a  competitive 
market  exceed  their  costs  will  they  be 
able  to  earn  profit. 

The  major  elements  of  the  proposed 
service  restructuring  are  as  follows: 

1.  Firm  Vapor  Sales  Services. 
DOMAC  requests  authority  to  offer  firm 
sales  of  LNG  in  vapor  form  to  interstate 
pipelines,  LDC's  and  end-users  under 
Rate  Schedule  FVSS  (Firm  Vapor  Sales 
Service).  Under  the  proposal,  customers 
may  reserve  the  right  to  firm  vapor 
service  by  making  a  negotiated 
prepayment  to  DOMAC  to  assure 
certain  rights  to  LNG  and  thereafter  pay 
only  a  negotiated  commodity  rate  for 
volumes  actually  purchased.  The  price, 
term  and  all  other  conditions  of  service 
will  be  negotiated  between  individual 
customers  and  DOMAC. 

2.  Firm  Liquid  Sales  Services. 
DOMAC  requests  authority  to  sell  LNG 
in  hquid  form  to  interstate  pipelines, 
LDC's  and  end-users  under  Rate 
Schedule  FLSS  (Firm  Liquid  Sales 
Service).  Customers  may  negotiate  with 
DOMAC  a  prepayment  to  assure  service 
under  various  delivery  conditions.  The 
prive,  quantity,  and  other  terms  of  the 
service  with  actual  purchase  of  liquid  to 
be  at  negotiated  commodity  rates  would 
also  be  negotiated. 

3.  Combination  Firm  Vapor  and  Firm 
Liquid  Service.  DOMAC  proposes  to 
offer  a  combination  of  firm  Uquid  and 
firm  vapor  service  reflecting  the  same 
flexible  market-based  terms  proposed 
for  separate  firm  vapor  and  firm  liquid 
service. 

4.  Interruptible  Sales  Services. 
DOMAC  proposes  to  offer  flexible, 
market  based  interruptible  sales 
services  for  LNG  in  liquid  or  vapor  form. 
Terms  and  conditions  for  interruptible 
LNG  sales  will  be  freely  negotiated 
between  DOMAC  and  individual 
customers.  Interruptible  service  will  be 
offered  to  any  interested  party. 

5.  Boil-Off  Service.  DOMAC  proposes 
to  revise  the  boil-off  sales  service 
historically  provided  to  Boston  Gas 
under  Rate  Schedule  BO-2  to  assure 
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that  the  price  is  competitive  with  Boston 
Gas'  other  alternatives  and  to  promote 
more  efficient  operations  at  the 
DOMAC's  Terminal. 

6.  Back-Up  Sales  Service.  DOMAC 
proposes  to  sell  certain  quantities  of 
LNG  in  liquid  and  vapor  form  to  Boston 
Gas  for  a  period  of  three  (3)  years, 
limited  to  LNG  that  Applicants 
otherwise  have  not  sold.  The  sales  will 
be  at  Boston  Gas'  avoided  commodity 
cost  of  gas  less  $0.01  per  MMBtu. 

7.  Storage  Service.  DOMAC  proposes 
to  continue  providing  storage  service  to 
historical  storage  customers,  but  under 
revised  terms  giving  DOMAC  more 
flexibility  in  managing  storage  facilities. 
Boston  Gas  has  negotiated  such  terms 
and  DOMAC  thus  seeks  Commission 
certificate  of  a  continuation  of  Boston 
Gas'  storage  service  under  these  revised 
terms. 

Distrigas  and  DOMAC  state  that  the 
proposed  service  restructuring  is  in  the 
pubhc  convenience  and  necessity  and 
that  all  requisite  authorizations  should 
be  issued  on  an  expedited  basis  such 
that  authority  will  be  in  place  to  permit 
service  to  commence  on  or  before 
October  1, 1988.  This  date  would  be 
coincident  with  the  date  requested  in 
the  amendment  of  import  authorization 
before  the  ERA  in  Docket  No.  88-37- 
LNG. 

Distrigas  and  DOMAC  request 
expedited  Commission  approval  of  their 
Application  as  no  customers,  historic  or 
new,  will  be  adversely  affected,  bound 
or  otherwise  obligated  by  such  approval. 

Comment  date:  August  16. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

19.  Trunkline  Gas  Company 

(Docket  No.  CP88-589-000] 
July  28. 198& 

Take  notice  that  on  July  15. 1988 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP88-589-O00  a 
request  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
for  Superior  Natural  Gas  Corporation 
(Superior),  a  marketer,  under  Trunkline's 
blanket  certificate  issued  in  Docket  No. 
CP88-586-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Specifically,  Trunkline  requests 
authority  to  transport  up  to  10.000  dt.  per 
day  on  an  interruptible  basis  on  behalf 
of  Superior  pursuant  to  a  transportation 
agreement  dated  June  1. 1988,  between 
Trunkline  and  Superior  (Agreement).  It 


is  stated  that  the  Agreement  provides 
for  Trunkline  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system 
in  Illinois.  Louisiana.  Offshore 
Louisiana.  Tennessee  and  Texas.  It  is 
explained  that  applicant  will  then 
transport  and  redeliver  subject  gas.  less 
fuel  used  and  unaccounted  for  line  loss, 
to  (1)  Acadian  Gas  Pipe  Line  System 
(Acadian],  in  St.  Mary  Parish,  Louisiana, 
(2)  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf),  in  St.  Mary 
Parish,  Louisiana,  (3)  Louisiana 
Intrastate  Gas  Corporation  (Louisiana 
Intra),  in  St.  Mary  Parish,  Louisiana.  (4) 
Southern  Natural  Gas  Company  (SNG), 
in  St.  Mary  Parish,  Louisiana  and  (5) 
Texas  Eastern  Transmission 
Corporation  (TETCO),  in  Beauregard 
Parish,  Louisiana  for  use  by  various 
interstate  pipelines,  intrastate  pipelines 
and  end-users. 

Trunkline  further  states  that  the 
estimated  daily  and  estimated  annual 
quantities  would  be  5,000  dt.  and 
1,825,000  dt.,  respectiviely.  Service  under 
§  284.223(a)  commenced  on  June  1, 1988, 
as  reported  in  Docket  No.  ST88-4305. 

Comment  date:  September  9, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Nafrual  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 


convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
necessary  for  the  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-17178  Filed  7-28-88;  8:45  am] 

BILUNG  CODE  6717-01-M 


(Docket  No.  RP88-218-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

July  26, 1988. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  July  15, 1988 
tendered  for  filing  certain  tariff  sheets 
as  a  part  of  its  FERC  Gas  Tariff  Original 
Volume  No.  1-A. 

ANR  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  reflect  the 
present  operating  and  contracting 
practices  of  ANR  and  to  establish  a 
transportation  service  request  form  in 
conformance  with  the  Commissions 
Order  No.  497.  Such  tariff  sheets  are 
submitted  by  ANR  without  prejudice  to 
any  further  submittal  of  tariff  sheets 
following  Commission  action  on  ANR's 
request  for  rehearing  of  Order  No.  497. 

ANR  has  respectfully  requested  that 
the  Commission  grant  all  waivers 
necessary  to  permit  this  filing  to  become 
effective  July  14, 1988. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  Volume  No. 
1-A  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
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intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  or  protest  on  or  before  August 
2,  1988.  Copies  of  this  filing  are  on  file 
■with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  8&-17179  Filed  7-28-88;  8:45  am| 

BILLING  CODE  6717-01-M 


[Docket  No.  RP88-2 18-001) 

ANR  Pipeline  Co.;  Proposed  Change  in 
FERC  Gas  Tariff 

July  26, 1988. 

Take  notice  that  on  July  18, 1988,  ANR 
Pipeline  Company  ("ANR")  tendered  for 
filing  as  part  of  Original  Volume  No.  1- 
A  of  its  FERC  Gas  Tariff  an  original  and 
six  copies  of  Substitute  Original  Sheet 
No.  167. 

ANR  states  that  Substitute  Original 
Sheet  No.l67  is  being  filed  to  replace 
Original  Sheet  No.  167  which  was 
submitted  to  the  Commission  on  July  15, 
1988  in  ANR's  Order  No.  497  related 
filing  in  Docket  No.  RP88-218-000.  It  is 
stated  that  Original  Sheet  No.  167 
contained  an  inadvertent  error  and 
should  be  discarded. 

ANR  respectfully  requests  that  the 
Commission  grant  all  waivers  necessary 
to  permit  this  filing  to  become  effective 
July  14, 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  or  protest  on  or  before  August 
2, 1988.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  88-17180  Filed  7-28-88;  8:45  am] 

BILLING  CODE  6717-01-M 

(Docket  No.  ER88-505-000] 

Canal  Electric  Co.;  Notice  of  Filing 

July  25,  1988. 

Take  notice  that  on  July  1, 1988,  Canal 
Electric  Company  (Canal)  tendered  for 
filing  a  Power  Contract  which 
implements  the  terms  of  the  Capacity 
Acquisition  Agreement  (FERC  Rate 
Schedule  No.  21)  and  the  Capacity 
Acquisition  Commitment  for  Seabrook 
Unit  No.  1  (Supplement  No.  1  to  Canal's 
Rate  Schedule  FERC  No.  21).  Such 
Power  Contract  provides  the  terms  and 
conditions  pursuant  to  which  Canal  will 
sell  and  its  customers  Cambridge 
Electric  Light  Company  and 
Commonwealth  Electric  Company  will 
purchase  and  pay  for  100%  of  the  output 
of  Seabrook  Unit  No.  1  plus  the 
transmission  costs  associated  therewith. 
The  estimated  revenues  to  Canal  under 
this  Power  Contract  for  Period  I  (the 
twelve  month  period  ending  December 
31, 1987)  are  approximately  $223,734. 
Canal  proposes  an  effective  date  of 
September  1, 1988  and  requests  that  its 
filing  be  suspended  for  no  more  than  one 
day. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  1, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-17181  Filed  7-28-88;  8;45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP88- 11 5-004] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Filing 

July  26.  1988. 

Take  notice  that  on  July  15, 1988. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  filed  Substitute  Original 
Sheet  No.  10  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  2-A,  proposed  to 
be  effective  November  1, 1988. 

Texas  Gas  states  that  the  purpose  of 
this  filing  is  to  replace  Substitute 
Original  Sheet  No.  10,  previously  filed, 
which  was  incorrectly  headed  "Original 
Volume  No.  1." 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  2, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-17182  Filed  7-28-88;  8:45  am] 
BILUNQ  CODE  6717-01-M 

[Docket  No.  TA86-3-29-003,  3  et  al.] 

Transcontinental  Gas  Pipe  Line  Corp. 
et  al.;  Filing  of  Pipeline  Refund  Reports 
and  Refund  Plans 

July  26,  1988. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports.  The  date  of  filing  and 
docket  number  are  also  shown  on  the 
Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports.  All  such 
comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  on  or  before 
August  15, 1988.  Copies  of  the  respective 
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filings  are  on  file  with  the  Commission  and  available  for  public  inspection. 

Lots  D.  Casbell. 

Acting  Secretary.  I 

Appendix  j 


Filing  date 


Jtjne  17.  1988 
June  29.  1968 
July  5.  1988.... 
July  8.  1988.... 


Company 


Transcontinental  Gas  Pipe  Line  Corp 

National  Fuel  Gas  Supply  Corp 

AlgorM]uin  Gas  Transmisston  Co 

Granite  State  Gas  Transmission 


Docket  No. 


TA86-3-29-003 
RP85-93-004 
RP72-1 10-046 
RP73-1 7-014 


IFR  Dot  88-17183  Filed  7-28-88;  8:45  am) 

MLUNQ  CODE  (riT-OI-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-Fm.-3421-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  11, 1988  through  July  15. 
1988  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs]  was  published  in  PR 
dated  April  22, 1988  (53  FR 13318). 

Draft  EISs 

ERP  No.  DS-COE-A36407-WA.  Rating 
ECl,  Chehalis  River  Flood  Control 
Project.  South  Aberdeen  and 
Cosmopolis,  Design  Modifications, 
Implementation.  Grays  Harbor  County. 
WA. 

Summary 

EPA  is  concerned  that  there  will  be  a 
net  loss  of  2.77  acres  of  wetlands  as  a 
result  of  the  proposed  project.  EPA 
recommended  that  the  Corps  consider 
construction  of  additional  floodwalls  for 
a  portion  of  the  project  (rather  than  the 
proposed  levee  fill)  as  a  means  of 
reducing  wetland  loss. 

ERP  No.  DS-UPS-C81011-NY,  Rating 
LO,  Manhattan  General  Mail  Facility 
Complex  Development,  Additional 
Alternative  Analysis  Study, 
Implementation.  New  York  City,  New 
York  County.  NY. 


Summary 

EPA's  review  of  this  document  has 
determined  that  previous  concerns 
about  carbon  monoxide  concentrations 
underneath  a  proposed  platform  have 
been  addressed.  Accordingly,  EPA  has 
no  objections  to  the  implementation  of 
the  proposed  project. 

Final  EISs 

ERP  No.  F-CVOE-K21001-CA. 
Tierrasanta  Community  (formerly  Camp 
Elliott)  Remedial  Action  Alternatives  for 
Conventional  Explosive  Ordnance 
Items,  San  Diego  County,  CA. 

Summary 

EPA  asked  the  Army  to  provide  it  a 
copy  of  the  Record  of  Decision  when  it 
is  issued. 

ERP  No.  F-COE-K36086-AZ,  Clifton 
Flood  Damage  Reduction  Plan, 
Implementation,  San  Francisco  River, 
Greenlee  County,  AZ. 

Summary 

EPA's  review  of  the  final  EIS  has  been 
completed  and  the  project  found  to  be 
satisfactory.  No  formal  comments  were 
made  to  the  agency. 

ERP  No.  F-FHW-D40223-MD,  MI>-28 
Improvements,  MD-124  to  1-270  Funding 
and  404  Permit.  Montgomery  County, 
MD. 

Summary 

EPA  feels  this  document  satisfactorily 
addresses  the  potential  short  and  long 
term  impacts  of  the  proposed  project,  as 
well  as  discuss  mitigation  measures  for 
adverse  impacts  that  may  occur. 

Dated:  )uly  28. 1988. 
Williun  D.  DickeraoB, 

Deputy  Dirctor.  Office  of  Federal  Activities. 
[FR  Doc.  88-17187  Filed  7-28-88:  8:45  am] 
BHxmo  cooc  ssao-so-M 


[ER-FRL-3421-81 

Environmental  Impact  Statements; 
Notice  of  Availability  of  Weekly 
Receipts 

Responsible  Agency 

Office  of  Federal  Activities,  General 

Information  (202)  382-5076  or  (202)  382- 

5075. 
Availability  of  Environmental  Impact 

Statements  Filed  July  18, 1988  Through 

July  22, 1988  Pursuant  to  40  CFR  1506.9. 

EIS  No.  880233,  Draft,  EPA.  AK. 
Diamond  Chuitna  Coal  Project. 
Development  and  Construction, 
NPDES  Permit  and  Section  10  and  404 
Permits.  Beluga  Region,  Upper  Cook 
Inlet,  AK,  Due:  September  12, 1988, 
Contact:  Rick  Seaborne  (206)  442- 
8510. 

EIS  No.  880234,  Final,  COE.  UT,  Upper 
Jordan  River  Flood  Control  Plan, 
Jordan  Narrows  to  2100  South  Street, 
Implementation,  Mill  Creek,  Salt  Lake 
County,  UT,  Due:  August  28, 1988, 
Contact:  Jeff  Groska  (916)  551-1860. 

EIS  No.  880235,  Draft,  GSA,  IL,  Chicago 
Downtown  Federal  Office  Building 
Construction,  Implementation,  Cook, 
DuPuge,  Lake,  Kane,  Will  and 
McHenry  Counties,  IL,  Due: 
September  12. 1988,  Contact:  Matthew 
Kling  (313)  353-5610. 

EIS  No.  880236,  Final,  FRC,  WA,  Rock 
Island  Hydroelectric  Project  No.  943, 
Operating  License  Renewal,  Columbia 
River,  Chelan  County,  WA,  Due: 
August  28, 1988.  Contact:  Alan 
Mitchnick  (202)  376-9611. 
EIS  No.  880237,  Final,  NOA,  NH,  New 
Hampshire  Coastal  Program,  Ocean, 
Harbor,  and  Great  Bay  Areas, 
Approval,  Funding.  Due:  August  2a 
1988,  Contact:  Kathryn  Cousins  (202) 
637-5152. 
EIS  No.  880238,  DSuppl,  FRC,  AZ,  CA, 
UT,  TX,  NM,  CO.  WY.  NV,  Mojave, 
Kern  River,  El  Dorado  and 
Transwestem  Natural  Gas  Pipeline 
Project,  Construction,  Operation  and 
Maintenance,  Licenses  and  404 
Permit,  Alternative  Modifications,  AZ, 
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CA.  WY.  NV.  UT.  TX.  NM.  CO.  Due: 
August  28. 1988.  Contact:  Mary  Griggs 
(916)  322-0354. 

EIS  No.  880239,  Draft.  BLM.  CA.  Death 
Valley  and  loshua  Tree  National 
Monuments  Boundary  Adjustments, 
Transfer  of  Land  Between  the  Bureau 
of  Land  Management  and  the  National 
Park  Service.  California  Desert 
District.  Inyo  and  Riverside  Counties. 
CA,  Due:  October  27. 1988.  Contact: 
Gerald  Hillier  (714)  351-6349. 

EIS  No.  880240.  Draft,  COE.  SC,  Gills 
Creek  Flood  Control  Plan, 
Implementation,  Richland  County.  SC. 
Due:  September  12, 1988,  Contact:  Jim 
Woody  (803)  724-^259. 

Dated:  |uly  26. 1988. 
William  D.  Dickeraon. 

Deputy  Director,  Office  of  Federal  Activities. 
|FR  Doc.  88-17188  Filed  7-28-88;  8:45  am] 

nuJNG  CODE  6S60-S»-M 


Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Development 
and  Operation  of  an  EPA 
Environmental  Research  Facility  in 
Edison,  NJ 

agency:  U.S.  Environmental  Protection 
Agency  (EPA),  Office  of  Research  and 
Development. 

ACTION:  Preparation  of  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  renovation  of  existing 
building(s]  to  provide  an  environmental 
research  facility,  located  in  Edison,  New 
Jersey,  to  research,  develop,  and 
demonstrate  innovative  technologies  for 
the  abatement  of  contamination  of  soil, 
air,  water,  or  other  media. 

Purpose:  In  accordance  with  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA),  the  U.S. 
Environmental  Protection  Agency  has 
identified  a  need  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  proposed  research  and 
development  facility,  and  therefore 
publishes  this  Notice  of  Intent  pursuant 
to  Title  40,  Code  of  Federal  Regulations 
(CFR),  §  1501.7  (40  CFR  1501.7). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  J.  Yezzi,  Jr.,  Project  Officer, 
U.S.  Environmental  Protection  Agency. 
Releases  Control  Branch.  Woodbridge 
Avenue.  Edison.  New  Jersey  08837. 
Telephone:  (201)  321-6703. 
summary: 

1.  Background 

The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  authorized 
the  EPA  to  establish  a  research, 
development,  and  demonstration 
program  to  promote  the  development 


and  use  of  innovative  technologies  that 
provide  alternatives  to  landfilling.  One 
goal  of  this  program  is  the  establishment 
of  a  facility  where  the  research, 
development,  and  demonstration  of 
innovative  technologies  can  be 
undertaken.  EPA's  Office  of  Research 
and  Development  (ORD)  has  funded  the 
development  of  such  a  facility. 

2.  Proposed  EPA  Action 

The  ORD  Office  of  Environmental 
Engineering  and  Technology 
Demonstration's  Risk  Reduction 
Engineering  Laboratory  proposes  to 
develop  and  operate  an  Environmental 
Research  Facility.  The  proposed  project 
will  entail  the  renovation  of  two  inter- 
connected buildings  and  the 
improvement  of  an  adjacent  110-acre 
portion  of  the  federally-owned  property 
located  on  Woodbridge  Avenue  in 
Edison.  New  Jersey. 

The  Facility  will  serve  the  needs  of 
the  EPA  in  its  mission  to  research, 
develop,  and  promote  the 
commercialization  of  innovative 
hazardous  waste  treatment 
technologies.  These  technologies  will 
assist  in  the  rapid  and  cost  effective 
resolution  of  the  nation's  hazardous 
waste  problems.  Treatment  technologies 
to  be  developed  and  demonstrated  at 
the  Facility  will  support  the  Superfund 
Innovative  Technology  Evaluation 
Program,  established  jointly  by  the 
EPA's  Office  of  Research  and 
Development  and  Office  of  Solid  Waste 
and  Emergency  Response.  Additionally, 
the  Facility  will  bring  together 
governmental,  academic,  and  industrial 
organizations  engaged  in  the  study  and 
mitigation  of  hazardous  substances. 

The  types  of  technologies  to  be  tested 
and  evaluated  may  include  physical, 
chemical,  thermal,  and  biological 
treatment  processes.  Evaluations  of  such 
technologies  under  strictly  controlled 
conditions  will  establish  the  reliability, 
cost  effectiveness,  and  optimum  range  of 
performance  of  each  technology. 

The  design  and  operation  of  the 
Facility  will  incorporate  a  full  range  of 
environmental  controls  to  protect  the 
public  and  the  environment.  All  required 
Federal.  State,  and  municipal  permits 
will  be  obtained  for  the  Facility. 

3.  Issues  to  be  addressed  in  the  EIS 

a.  Potential  impacts  on  health  and 
safety. 

b.  Potential  impacts  on  the 
surrounding  environment,  including 
flora  and  fauna,  cultural  resources,  air 
and  water  quality,  and  environmentally 
sensitive  areas. 

c.  Procedures  for  material  handling. 

d.  Measures  to  be  used  during 
emergency  situations  (fire.  etc.). 


e.  Evaluation  of  the  following 
categories  of  alternatives  for 
environmental  soundness,  cost 
effectiveness,  and  implementability: 

1.  No  action. 

2.  Leasing  an  existing  building  at  an 
alternate  location. 

3.  Construction  of  the  facility  at  an 
alternate  location. 

4.  Proposed  action:  See  item  2  above. 

4.  Public  Participation  in  the  EIS  Process 

Participation  by  regulatory  agencies, 
interested  organizations  and  the  general 
public  is  encouraged.  In  order  to  develop 
the  scope  of  the  EIS.  the  EPA  will 
conduct  a  public  meeting  on  Sept.  22. 
1988,  at  7:30  p.m..  in  the  Council 
Chambers  of  the  Edison  Township 
Municipal  Building.  100  Municipal  Blvd.. 
Edison.  New  Jersey.  During  the  scoping 
meeting,  participants  can  comment  upon 
the  scope  of  the  EIS.  reasonable 
alternatives  that  should  be  considered, 
anticipated  environmental  impacts,  and 
actions  that  might  be  taken. 
Participation  at  the  scoping  meeting  is 
not  contingent  upon  the  advance 
submission  of  written  materials  or  a 
formal  notification  of  intent  to 
participate.  However,  participants  are 
encouraged  to  do  so.  If  attendance  at  the 
scoping  meeting  is  not  possible,  written 
comments  on  scoping  issues  may  be 
sent  within  45  days  of  the  date  of  this 
notice  to  the  EPA  contact  person  named 
above. 

Copies  of  preliminary  information  will 
be  made  available  for  public  review, 
prior  to  the  meeting,  at  the  Edison  Main 
Library  (201-287-2298).  340  Plainfield 
Avenue,  Edison,  New  Jersey,  or  upon 
request  to  the  EPA  contact  person 
named  above.  For  additional 
information,  contact  the  EPA  contact 
person  named  above,  or  Mr.  John  Grun, 
Director  of  Health  and  Human 
Resrouces.  Edison  Township  Division  of 
Health  (201-287-0900,  Ext.  291). 

5.  Timing 

The  EPA  expects  to  issue  a  draft 
Environmental  Impact  Statement  (EIS) 
for  public  review  and  comment  within 
five  (5)  months.  The  draft  EIS  will  be 
published  in  the  Federal  Register,  and 
will  be  available  for  a  45  day  public 
review  and  comment  period. 

6.  Requests  for  Copies  of  the  Draft  EIS 

Interested  parties  are  requested  to 
submit  their  names  and  address  to  the 
EPA  contact  person  named  above  for 
inclusion  on  the  distribution  list  for  the 
draft  EIS  and  related  public  notices. 

Responsible  Official  John  H.  Skinner 
for  Thomas  R.  Hauser,  Director,  Risk 
Reduction  Engineering  Laboratory  Mgr. 
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Dated:  July  20. 19Ba 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  Activities. 
|FR  Doc.  88-17188  Filed  7-28-88: 8:45  am) 

BILLING  COOE  6SC0-50-M 

(AMS-FRL-3421-6] 

Public  Notice  of  Agreement  Between 
Environmental  Protection  Agency  and 
National  Highway  Traffic  Safety 
Administration  on  Joint  Consultation 
Process 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  This  notice  is  for  the  purpose 
of  notifying  the  public  that  the 
Environmental  Protection  Agency  (EPA) 
and  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  have  jointly 
agreed  to  a  Memorandum  of 
Understanding  (MOU)  which  establishes 
a  consultation  process  between  the  two 
agencies  whereby  pending  rulemaking 
and  other  policy  and  regulatory 
documents  of  mutual  concern  will  be 
exchanged  and  discussed  on  a  regular 
basis.  The  agreement  is  to  assure  that 
each  agency  solicits  the  viewpoints  of 
the  other  agency  when  developing  rules 
or  other  policy  which  have  potential 
impact  on  the  programs  of  the  other 
agency.  The  MOU  in  its  entirety  is 
included  in  the  appendix  to  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Cabaniss,  U.S.  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  401  M  Street  SW., 
Washington.  DC  20460.  Telephone:  (202) 
382-7647  or  FTS  382-7847. 

Date:  July  25. 1988. 
Don  R.  Clay, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

Appendix — Memorandum  of 
Understanding 

The  Environmental  Protection  Agency 
(EPA)  and  the  National  Highway  Traffic 
Safety  Adminsitration  (NHTSA)  agree  to 
establish  a  consultation  process,  the 
details  of  which  are  contained  herein, 
whereby  pending  rulemaking  and  other 
policy  and  regulatory  documents  of 
mutual  concern  will  be  exchanged  and 
discussed  on  a  regular  basis. 

The  purpose  of  this  agreement  is  to 
assure  that  each  agency  solicits  the 
viewpoints  of  the  other  agency  when 
developing  rules  or  other  policy  which 
have  potential  impact  on  the  programs 
of  the  other  agency. 

To  this  end.  NHTSA  and  EPA  each 
agree  to  meet  at  least  once  per  calendar 
quarter,  at  a  time  and  location  mutually 


agreeable,  to  discuss  rulemaking  and 
other  activities  of  concern. 

Further,  EPA  agrees  to  the  following 
actions: 

(1)  Identify  as  early  as  possible,  for 
purposes  of  raising  for  discussion  at  the 
quarterly  meetings  discussed  above, 
actions  under  consideration  which  have 
potential  impact  on  NHTSA's  motor 
vehicle  programs.  Projects  shall  be 
identified,  if  possible,  in  the  planning 
stage. 

(2)  Send  to  NHTSA  for  review  and 
comment  all  draft  rulemaking  notices 
which  may  impact  NHTSA's  motor 
vehicle  safety,  fuel  economy,  theft,  or 
other  motor  vehicle  related  program. 
Such  rulemaking  will  not  be  limited  to 
those  initiated  by  EPA's  Office  of 
Mobile  Sources,  but  will  also  include 
actions  under  consideration  in  other 
EPA  offices.  Draft  rulemaking  notices 
which  affect  NHTSA's  programs  shall 
be  sent  to  NHTSA  no  later  than  the  time 
they  are  sent  to  the  Office  of 
Management  and  Budget  (OMB). 

(3)  Prior  to  issuance  of  a  proposed 
rulemaking  identified  in  accordance 
with  item  (2)  above,  EPA  shall  consider 
and  accommodate  NHTSA's  comments, 
where  appropriate,  consistent  with  the 
Clean  Air  Act  or  other  laws. 

(4)  Discuss  at  the  quarterly  meetings 
the  progress  in  addressing  any  concerns 
raised  by  NHTSA  about  any  EPA 
proposal. 

(5)  Consider  and  accommodate,  where 
appropriate,  consistent  with  the  Clean 
Air  Act  or  other  laws,  any  additional 
NHTSA  comments  in  subsequent  EPA 
decisions  regarding  the  rulemakings 
under  discussion. 

(6)  Send  to  NHTSA  for  review  and 
comment  the  draft  final  rule  no  later 
than  the  time  it  is  sent  to  OMB. 

(7)  Prior  to  issuance  of  the  final  rule. 
EPA  shall  consider  and  accommodate 
NHTSA's  comments,  where  appropriate, 
consistent  with  the  Clean  Air  Act  or 
other  laws. 

Likewise.  NHTSA  agrees  to  the 
following  actions: 

(1)  Identify  as  early  as  possible,  for 
purposes  of  raising  for  discussion  at  the 
quarterly  meetings  discussed  above, 
actions  under  consideration  which  have 
potential  impact  on  EPA's  programs  or 
which  require  EPA  action  (such  as 
review  of  Environmental  impact 
Statements].  Projects  shall  be  identified, 
if  possible,  in  the  planning  stage. 

(2)  Send  to  EPA  for  review  and 
comment  all  draft  rulemaking  notices 
which  may  iuipacl  any  of  EPA's 
programs.  Draft  rulemaking  notices 
which  affect  EPA's  programs  shall  be 
sent  to  EPA  no  later  than  the  time  they 
are  sent  to  the  OMB. 


(3)  Prior  to  issuance  of  a  proposed 
rulemaking  identified  in  accordance 
with  item  (2)  above,  NHTSA  shall 
consider  and  accommodate  EPA's 
comments,  where  appropriate, 
consistent  with  NHTSA's  statutes. 

(4)  Discuss  at  the  quarterly  meetings 
the  progress  in  addressing  any  concerns 
raised  by  EPA  about  any  NHTSA 
proposal. 

(5)  Consider  and  accommodate,  where 
appropriate,  consistent  with  NHTSA's 
governing  statutes,  any  additional  EPA 
comments  in  subsequent  NHTSA 
decisions  regarding  the  rulemakings 
under  discussion. 

(6)  Send  to  EPA  for  review  and 
comment  the  draft  final  rule  no  later 
than  the  time  it  is  sent  to  OMB. 

(7)  Prior  to  issuance  of  the  final  rule. 
NHTSA  shall  consider  and 
accommodate  EPA's  comments,  where 
appropriate,  consistent  with  NHTSA's 
governing  statutes. 

This  agreement  becomes  effective  upon  the 
date  of  signature. 

For  NHTSA:  I 

Diane  K.  Steed. 
Administrator 

Date:  April  29, 1988. 
For  EPA: 
Lee  M.  Thomas. 
Administrator 

Date:  )une  21. 198a 
|FR  Doc.  88-17115  Filed  7-28-88:  8:45  am] 
BILUNG  COOE  SS60-5(Htl 


FEDERAL  IMARITIME  COMMISSION 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreemenL 

Agreement  No.:  213-010972-001. 


I 
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Title:  Three  Lines'  Far  East-Atlantic 
Coast  Space  Charter  and  Sailing 
Agreement. 

Parties: 

Mitsui  O.S.K.  Lines.  Ltd. 
Nippon  Yusen  Kaisha 
Yamashila-Shinnihon  Steamship  Co.. 
Ltd.  ("YSL") 

Synopsis:  The  proposed  amendment 
would  substitute  Nippon  Liner  System. 
Ltd.,  as  a  party  to  the  agreement  in  place 
of  YSL  effective  as  of  October  1, 1988. 

By  Order  of  the  Federal  Maritime 
Commission. 

loseph  C.  Polking, 

Secretary. 

Dated:  July  26, 1988. 
[FR  Doc.  8ft-17l52  Filed  7-28-88;  8:45  am] 

BILLING  CODE  (73IM>1-M 


FEDERAL  RESERVE  SYSTEM 

CNBC  Bancorp,  Inc.;  Application  To 
Engage  de  Novo  in  Permisslt>le 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8))  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  of^ces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 


hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  19, 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  CNBC  Bancorp.,  Inc.,  Chicago, 
Illinois;  to  engage  de  novo  through  its 
subsidiary,  CNBC  Development 
Corporation,  Chicago,  Illinois,  in  making 
real  estate  development  loans  pursuant 
to  §  225.25(b)(1)  of  the  Boards 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  25, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-17080  Filed  7-28-88;  8:45  am] 

BILUNG  COOe  6210-01-y 


Fieet/Norstar  Financial  Group,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Banic  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwi^  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consumation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 


competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  12, 
1988. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Fieet/Norstar  Financial  Group,  Inc., 
Providence,  Rhode  Island:  to  retain 
control  of  100  percent  of  the  voting 
shares  of  Fieet/Norstar  New  York,  Inc., 
Providence,  Rhode  Island,  and  thereby 
indirectly  acquire  Norstar  Bank  of 
Upstate  New  York,  Albany,  New  York, 
Norstar  Bank,  Hempstead,  New  York, 
Norstar  Bank,  N.A.,  Buffalo,  New  York; 
and  Norstar  Bank  of  Central  New  York, 
Syracuse,  New  York.  In  connection  with 
this  application,  Fieet/Norstar  New 
York,  Inc,  has  applied  to  become  a  bank 
holding  company. 

In  addition,  Fieet/Norstar  New  York, 
Inc.,  Providence  Rhode  Island,  also 
proposes  to  acquire  Norstar  Leasing 
Services,  Inc.,  Albany,  New  York,  and 
thereby  engage  in  equipment  leasing 
and  commerical  lending  pursuant  to 
§  225.25  (b)(1)  and  (b)(5):  Norstar  Auto 
Lease,  Inc.,  Albany,  New  York,  and 
thereby  engaged  in  automobile  leasing 
pursuant  to  §  225.25(b)(5):  Norstar 
Investment  Advisory  Services,  Inc., 
Rochester,  New  York,  and  thereby 
engage  in  portfolio  management  and 
investment  advices  pursuant  to 
§  225.25(b)(4);  Norstar  Trust  Company. 
Rochester,  New  York,  and  its  wholly- 
owned  subsidiary,  Norstar  Trust 
Company  of  Florida,  National 
Association,  Naples,  Florida,  and 
thereby  engage  in  trust  and  financial 
management  services  pursuant  to 
§  225.25(b)(3):  Norstar  Mortgage 
Corporation,  Westbury,  New  Yoric,  and 
thereby  engage  in  the  origination  and 
servicing  of  residential  mortgage  loans 
and  the  provision  of  related  advisory 
services  pursuant  to  §  225.25  (b)(1)  and 
(b)(4);  Chapdelaine  &  Co.  Government 
Securities,  Inc.,  New  York,  New  York, 
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and  thereby  act  as  a  broker  of 
government  securities  on  behalf  of  other 
brokers  who  are  principal  dealers  in 
such  securities  purusant  to 
§  225.25(b](16);  Noriife  Reinsurance 
Company,  Phoenix,  Arizona,  and 
thereby  act  as  a  reinsurer  of  credit  life, 
credit  accident  health  insurance  and 
mortgage  life  and  mortgage  accident  and 
health  insurance  sold  in  connection  with 
extensions  of  credit  to  consumers 
pursuant  to  S  225.25(b](8];  Adams, 
McEntree  &  Co.,  Inc.,  New  York,  New 
York,  and  thereby  engage  in  the  sale  of 
underwriting  of  state  and  municipal 
securities  and  brokerage  of  certain 
mutual  fund  shares  pursuant  to 
§  225.25(b)(16):  Altman,  Brown  & 
Everett,  Inc.,  Albany,  New  York,  and 
thereby  engaged  in  employee  benefits 
consulting  services  pursuant  to  Board 
Orders  dated  June  19, 1985,  and  August 
19, 1986;  Norstar  Brokerage  Corporation, 
New  York,  New  York,  and  its  wholly- 
owned  subsidiary,  NB  Clearing 
Corporation,  New  York,  New  York,  and 
thereby  engage  in  retail  discount 
brokerage  services  pursuant  to 
§  225.25(b)(15);  and  Norstar  Ser\'ics,  Inc., 
Albany,  New  York,  and  thereby  engage 
in  providing  data  processing  services  to 
affiliates  of  the  parent  comany  and,  in 
the  past,  to  third  persons  pursuant  to 
§  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  25. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-17081  Filed  7-28-88;  8:45  ami 

BILUNG  CODE  e210-01-M 


Fleet/Norstar  Financial  Group,  inc.,  et 
ai.;  Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Banking  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  o^ices  of  the 
Board  of  Governors.  Any  comment  on 


an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
18, 1988. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

1.  Fleet/Norstar  Financial  Group,  Inc., 
Providence,  Rhode  Island,  and  Fleet 
Bancorp  of  New  Hampshire,  Inc., 
Nashua,  New  Hampshire;  to  acquire  100 
percent  of  the  voting  shares  of  Fleet 
Bank  of  New  Hampshire,  Nashua,  New 
Hampshire,  a  de  novo  bank.  In 
connection  with  this  application.  Fleet 
Bancorp  of  New  Hampshire,  Inc.  has 
also  applied  to  become  a  bank  holding 
company.  Comments  on  this  application 
must  be  received  by  August  12, 1988. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Greenwood  National  Corporation, 
Greenwood.  South  Carolina:  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Greenwood  National  Bank,  Greenwood, 
South  Carolina,  a  de  novo  bank. 
Conunents  on  this  application  must  be 
received  by  August  17, 1988. 

2.  Washington  Bancorporation, 
Washington,  DC;  to  acquire  100  percent 
of  the  voting  shares  of  "The  Washington 
Bank  (of  Maryland),  Baltimore, 
Maryland,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Pasco  Financial  Corporation,  Dade 
City,  Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Pasco,  Dade  City,  Florida. 

2.  Soperton  Naval  Stores,  Inc„ 
Soperton,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  up  to  47.3 
percent  of  the  voting  shares  of  "The  Bank 
of  Soperton,  Soperton,  Georgia. 

3.  SouthTnist  of  Florida.  Inc.,  St. 
Petersburg,  Florida,  and  SouthTnist 
Corporation,  Birmingham,  Alabama;  to 
acquire  100  percent  of  the  voting  shares 
of  SouthTnist  Bank  of  Sarasota  County, 
Sarasota,  Florida,  a  de  novo  bank. 

4.  Sunset  Commercial  Corporation. 
Miami,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Sunset 


Financial  Corporation,  Miami,  Florida, 
and  thereby  indirectly  acquire  Sunset 
Commercial  Bank,  Miami,  Florida. 

D.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Exchange  Bancorp.  Inc..  Chicago. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Exchange  Bank  of  Lake 
County,  Vernon  Hills,  Illinois,  a  de  novo 
bank. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoeing,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Midwest  Bankshores.  Inc.,  formely 
Farmers  and  Merchants  Insurance 
Agency,  Inc.,  Colby,  Kansas;  to  acquire 
87.5  percent  of  the  voting  shares  of  First 
Belleville  Bancshares,  Inc.,  Belleville, 
Kansas,  and  thereby  indirectly  acquire 
First  National  Bank  in  Belleville, 
Belleville,  Kansas. 

Board  of  Covemors  of  the  Federal  Reserve 
System.  July  25. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-17082  Filed  7-28-88;  8:45  am) 

BILUNO  CODE  6210-01-M 


Guaranty  Bancshares,  Inc.;  Acquisition 
of  Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
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conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  19, 
1988. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  Guaranty  Bancshares,  Inc.,  Mt. 
Pleasant,  Texas;  to  acquire  Computer 
SIGNET.  Mt.  Pleasant,  Texas,  and 
thereby  engage  in  providing  to  others 
fmancially  related  data  processing  and 
data  transmission  services,  facilities, 
and  data  bases;  or  access  to  them 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Northeast  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  25, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-17083  Filed  7-28-88;  8:45  am] 

BILUNO  CODE  621(M>1-M 


Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Hoiding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  12, 1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Dr.  fames  M.  Hill,  IV.  Coconut 
Grove,  Florida;  to  acquire  an  additional 
2.88  percent  of  the  voting  shares  of 


Cardinal  Bancshares,  Inc.,  Lexington. 
Kentucky. 

2.  Mickey  W.  Taylor,  Yakima, 
Washington;  to  acquire  an  additional 
2.88  percent  of  the  voting  shares  of 
Cardinal  Bancshares.  Inc.,  Lexington. 
Kentucky. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  Mary  Robertson.  Maryville, 
Tennessee;  to  retain  0.8  percent,  and  to 
acquire  an  additional  3.4  percent  of  the 
voting  shares  of  Twin  Cities  Financial 
Services.  Inc..  Maryville.  Tennessee,  and 
thereby  indirectly  acquire  Citizens  Bank 
of  Blount  County,  Maryville.  Tennessee. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  feral  Venoy  Miller,  to  acquire 
control  of  Cattleman's  Bancshares,  Inc.. 
Gordon.  Texas. 

2.  Klaus  Peter  Ulrich,  Kingwood, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Sun  Belt  Bancshares 
Corp.,  Conroe,  Texas,  and  thereby 
indirectly  acquire  National  Bank  of 
Conroe,  Conroe,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  25, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-17084  Filed  7-28-88;  8:45  amj 

BIUJNG  CODE  621(M)1-M 

FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  ttie  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 
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Transactions  Granted  Early  Termination  Between:  July  11. 1988  and  July  22, 

1988 


Name  of  acquiriOQ  person,  name  of  acquiring  person,  name  of  acquired  entity 


Masco  Industries,  Inc.,  Durakon  Industries.  Inc.,  DuraKon  Industries,  Inc 

Cincinnati  Ben  Inc..  Vanguard  Technologies  International,  Inc.,  Vanguard  Tecfv 
notogies  International,  Inc ■- ...^._.-...^......  ■•■".■ 

Silcion  Systems,  Inc.,  American  Telephooe  &  Telegraph  Co.,  AT4T  Technol- 
ogies, Inc "■ ; 

Continental  CaWevsion,  Inc..  RE.  Turner,  Turner  Broadcasting  System.  Inc 

Petrofina  S.A.,  Tenneco  Inc.,  Tenneco  Oil  Co 

Gerald  Camjs.  Infinity  Broadcasting  Corp.,  Infinity  Broadcasting  Corp 

Michael  A.  Wiener,  Infinity  Broadcasting  Corp..  Infinity  Broadcasting  Corp 

Amax,  Inc.,  Kaneb  Sennces,  Inc.,  Kaneb  Energy  Partners,  Ltd 

AMR  Corp.,  Simmons  Airlines,  Inc..  Simmons  Airlines.  Inc 

John  W.  Khjge,  Empire  Hotel/ Lincoln  Center  Associates,  Empire  Hotel/Lmcoln 
Center  Associates 

Evered  Holdings  PLC,  Fidler,  Inc.,  Fidler,  Inc ~ — - 

Roxboro  Investments  (1976)  Ltd.,  The  Manitowoc  Co.,  Inc.,  The  Manitowoc  Co., 


Inc.. 


Roy  J.  Rose,  Steven  A  Altman,  Sun  Runner  Marine,  Inc 

The  Henley  Group,  Inc.,  Mamxxi  Holdings.  Inc.  (Pritzer  family).  Union  Tank  Car 


Co. 


Science  Research 


National  Data  Corp..  Chemical  Banking  Corp.,  Chemical  Banking  Corp 
RightSafety  International,  Inc.,  UAL  Corp..  United  Airlines  Services  Corp 
Maxwell  FouTKJation.  International  Business  Mactiines  Corp. 

Associates,  Inc - 

Archer-Oaniels-Midland  Co..  Midwest  Processing  Co.,  Midwest  Processing  Co 

Sonat  Inc.,  Kaneb  Services.  Inc..  UPE  and  50%  interest  in  two  subs 

Secom  Co..  Ltd.,  Med-Trans,  Med-Trans 

Kelso  Investment  Associates  III,  LP..  Arkansas  Best  Corp..  Arkansas  Best  Corp 
Kelso  Investment  Associates  III.  LP.,  Arkansas  Best  Corp..  Arkansas  Best  Corp 
Kelso  Investment  Associates  III,  LP.,  Best  Acquisitkjn  Corp.,  Best  Acquisition 


PMNNo. 


Corp.. 


Ag^  S.pX,  Steuart  Investmerrt  Co.,  Steuart  Petroleum  Co 

Chargeurs  S.A.,  Prouvost,  S.A.,  Pkisa,  Inc 

Acada  Partners,  LP.,  URM  Investors  Inc.,  URM  Investors  Inc 

The  Tafcex  Group  PLC,  Mr.  Marshall  S.  Cogan,  Victoreen.  Inc 

Chloride  Group  PLC,  Altus  Coip..  Altus  Corp 

General  Electric  Co.,  Roger  Penske.  Hertz  Penske  Tnx*  Leasing.  Inc 

Roger  S.  Penske,  General  Electric  Co..  Gekx)  Corp 

Newell  Co..  Vermont  American  Corp..  Vermont  American  Corp 

Michael  Wayne,  Durakon  Industries,  Inc.,  Durakon  Industries,  Inc 

Brierley  Investments  Ltd.,  Steego  Corp ,  Steego  Corp 

The  Wharf  (Holdings)  Ltd.,  Aer  Ungus  PLC,  14  subsidiaries  of  AE 

Michael  G.  DeGroote.  Wiltett  Inc..  Willett  Inc 

Catholta  Healthcare  West  Dominican  Santa  Cnjz  Hospital,  Dominican  Santa 

Cnjz  Hospital 

Co-operative  Eka  Corp.,  Clarendon  Group  Ltd.,  CG  America  Corp 

American  Exploratnn  Co.,  Tesoro  Petroleum  Co.,  Tesoro  Petroleum  Corp.  & 

Tesoro  Natural  Gas  Co 

MLGA  Fund  I,  LP.,  Dortoo  Broadcasting,  Inc.,  Dorton  Broadcasting,  Inc 

EK  S.  Jacobs,  National  Felt  Co..  Natwnal  Felt  Co 

Television  South  pte.  MTM  Entertainment  Inc..  MTM  Entertainment.  Inc 

Integraled  Resources,  Inc.,  Bizerian  Partners  Limited  Partnership  1,  Career 

Systems  Devetopment  Corp 

World  Intematkxial  (HoWings)  Ltd..  Aer  Ungus.  pte,  14  subsidiaries  of  AE 
JearvMichel  Tivoly.  Litton  Industries,  Inc.,  Litton  Industrial  Automation  Systems. 

Inc 

Sears  Roebuck  &  Co.,  Eric  Lorentzen,  Levokx  Lorentzen,  Inc 


ee-1931 

88-1970 

88-1975 
88-1978 
88-1979 
88-1980 
88-1981 
88-1987 
88-1995 


88-2000 
88-2001 

88-1907 
88-1948 

88-1997 
88-2010 
88-1866 

88-1867 
88-1874 
88-1 B80 
88-1944 
88-1973 
88-1974 

88-1976 
88-1863 
88-1639 
88-1956 
68-1989 
88-1765 
88-1890 
88-1891 
88-1910 
88-1930 
88-1942 
88-1991 
88-2015 

88-2018 
88-2031 

88-2032 
88-2034 
88-2036 
88-2038 

88-2058 
88-2060 

88-1804 
88-1839 


Date 
terminated 


07/11/88 

07/11/88 

07/11/88 
07/11/88 
07/11/88 
07/11/88 
07/11/88 
07/11/88 
07/11/88 


07/11/88 
07/11/88 

07/12/88 
07/12/88 

07/12/88 
07/12/88 
07/13/88 

07/13/88 
07/13/88 
07/13/88 
07/13/88 
07/13/88 
07/13/88 

07/13/88 
07/13/88 
07/14/88 
07/14/88 
07/14/88 
07/15/88 
07/15/88 
07/15/88 
07/15/88 
07/15/88 
07/15/88 
07/15/88 
07/15/88 

07/15/88 
07/15/88 

07/15/88 
07/15/88 
07/15/88 
07/15/88 

07/15/88 
07/15/88 

07/16/88 
07/18/88 


UMI 
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Transactions  Granted  Early  Termination  Between:  July  11, 1988  and  July  22, 

1988— Continued 


Name  of  acquiring  person,  name  of  acquinng  person,  name  of  acquired  entity 


Millipore  Corp..  New  BrunswicK  Scientific  Co..  Inc..  Biosearch.  Inc 

Gandalf  Technologies  Inc..  Case  Group  PLC.  Case  Group  PLC 

The  aayton  &  Dubihef  Private  Equity  Fund  II  Ltd.  Partnership.  Robert  Rosenk- 
ranz,  Hyponex  Corp 

BowttK>rpe  Holdings  pic,  David  H.  Kennington,  Thermailoy  Investment  Co 

Ford  Motor  Co.,  Fomento  Proa,  S.A.  de  C.V.,  Carplastic,  S.A.  de  C.V 

The  aayton  A  DutJtlier  Private  Equity  Fund  Ltd.  Partnership,  SRH  Acquisition 
Corp..  SRH  Acquisition  Corp 

AMR  Corp..  Command  Airways,  Inc.,  Command  Airways,  Inc 

Household  International,  Inc.,  Beverty  Hills  Savings,  Beveriy  Hills  Savings 

Cox  Enterprises,  Inc.,  Stuan  Arnold  d.b.a.  Trade  Publications,  Stuart  Amok) 
d.b.a.  Trade  Putriications 

American  Cyanamid  Co.,  Ideal  industries.  Conap.  Inc 

Aktiebolaget  Volvo.  Ford  Motor  Co.,  Partt  Ridge  Corp 

Morgan  Stanley  Group  Inc.,  FH  Acquisition  Corp.,  FH  Acquisition  Corp 

The  Morgan  Stanley  Leveraged  Equity  Fund  II,  LP.,  FH  Acquisition  Corp..  FH 
Acquisition  Corp 

The  Morgan  Stanley  Leveraged  Equity  Fund  II.  LP.,  Fort  Howard  Corp..  Fort 
Howard  Corp 

Lucas  Industries  pIc.  Epsco.  Inc.,  Epsco.  Inc 

NYNEX  Corp.,  AGS  Computers,  Inc.,  AGS  Computers,  Inc 

WD.  Co.,  Inc.,  Maverick  Management  Partnership.  Joseph  Home  Co..  Inc 

Mrs.  Lea  Knurr  Sternberg.  The  May  Department  Stores  Co..  The  May  Depart- 
ment Stores  Co..  May  Ftorida  division 

Sumitomo  Electric  Industries,  Ltd.,  S.4W  Berisford  PLC,  High  Voltage  Engineer- 
ing Corp.,  (Judd  wire  division) 

Henkel  KGaA.  The  Ckxox  Co..  The  Clorox  Co 

IMI  pte,  R.  Scott  Schafler.  Conax  Butfato  Corp 

R.L  Polk  &  Co.,  National  Demographics  &  Lifestyles  Inc.,  National  Demograph- 
k;s  &  Lifestyles  Inc 

Basf  Aktiengesellschatt,  Flexible  Products  Co.,  Flexible  Products  Co 

McKechnie  pic.  DonaW  McCourtney.  McCourtney  Plastics  Inc 

Michael  D.  Dingman.  The  Henley  Group,  Inc  ,  Henley  Manufacturing  Corp 

Daishowa  Paper  Mfg.  Co..  Ltd.,  Reed  International  PLC,  Reed  Canadian 
HoMings  Ltd..  Reed  Lignin  Inc 

Apache  Corp..  Apactie  Corp.  (controlling  partner  of  APC),  Apacfie  Petroleum 
Co.,  LP 

Michael  D.  Dingman,  The  Pullman  Co.,  The  Pullman  Co 

FFL  Partners,  Cala  Foods.  Inc.,  Gala  Foods,  Inc 

Johnson  Controls.  Inc..  Hoover  Ikeda.  Inc.,  Hoover  Ikeda.  Inc 

Mark  IV  Industries,  Inc.,  Armtek  Corp.,  Amitek  Corp 

Richard  R.  Kelley  (Hotel  Operating  Co.  of  Hawaii.  Ltd.),  Luther  Damon  Gadd, 
Luttier  DantKXi  Gadd ~ 

General  Accident  Fire  &  Life  Assurance  Corp..  p  I.e..  NZI  Corporation  Ltd..  NZI 
Corporation  Ltd 

Ikeda  Bussan  Co..  Ltd..  Hoover  Ikeda.  Inc..  Hoover  Ikeda.  Inc 

Arabian  Investment  Banking  Corp.  (INVESTCORP)  EC.  Nestle  S.A..  Carnatwn 
Co.,  Soutfiem  California  dairies  division 

Mr.  Yasuji  Hatano  (Kokusai  Motorcars  Co.  Ltd),  Hemmeter  Investment  Co., 
Hemmeter  Investment  O) 

Mariey  pte,  Webster  Brick  Co.,  Inc.,  Webster  Brick  Co.,  Inc 

Knight-RkWer,  Inc.,  Lockheed  Corp.,  Diaksg  Information  Servtees,  Inc 

Inter  Pacifk;  Equity  Ltd.,  Robert  E.  Black  Trust,  E.E.  Black,  Ltd 

Freeport-McMoran.  Inc..  Community  Federal  Savings  4  Loan.  Community  In- 
vesting &  Devetopment  Corp 


PMN  No. 


88-1899 
88-1929 

88-1959 
88-1963 
88-1965 

88-2006 
88-2045 
88-2055 

88-1977 
88-1992 
88-1993 
88-2011 

88-2012 

88-2013 
88-2028 
88-2044 
88-2030 

88-1859 

68-1898 
88-1932 
88-1940 

88-1956 
88-1994 
88-1998 
88-2003 

88-2029 

88-2043 
86-2059 
88-2062 
88-1968 
88-2002 

88-2007 

88-2033 
88-2050 

88-2057 

88-2064 
88-2070 
88-2071 
88-2073 

88-2085 


Date 
terminated 


07/18/88 
07/18/88 

07/18/88 
07/18/88 
07/18/88 

07/18/88 
07/18/88 
07/18/88 

07/19/88 
07/19/88 
07/19/88 
07/19/88 

07/19/88 

07/19/88 
07/19/88 
07/19/88 
07/20/88 

07/21/88 

07/21/88 
07/21/88 
07/21/88 

07/21/88 
07/21/86 
07/21/88 
07/21/88 

07/21/88 

07/21/86 
07/21/66 
07/21/88 
07/22/88 
07/22/88 

07/22/88 

07/22/88 
07/22/86 

07/22/88 

07/22/68 
07/22/86 
07/22/88 
07/22/88 

07/22/88 


^t 
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FOR  FURTHER  INFORMATION  CONTACT 

Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notirication 
Office,  Bureau  of  Competition,  Room 
301,  Federal  Trade  Commission, 
Washington.  DC  20580,  (202)  326-3100. 

By  direction  of  the  Commission. 
Benjamin  I.  Berman, 
Acting  Secretary. 

|FR  Doc.  88-17117  Filed  7-28-88;  8:45  am] 
nUlNG  CODE  (750-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  infonnation  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  July  22, 1988. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package). 

Food  and  Drug  Administration 

1.  Reporting  and  Recordkeeping 
Requirements  for  Electronic  Products 
under  Pub.  L  9G-602-General 
Requirements — 0910-0025 — ^The  purpose 
of  the  Radiation  Control  for  Health  and 
Safety  Act  is  to  protect  the  public  from 
unnecessary  exposure  to  radiation  from 
electronic  products.  To  carry  out  this 
responsibility,  FDA  must  collect  certain 
infonnation  from  the  manufacturers  and 
dealer/distributors  about  the  electronic 
products  they  sell  and  install.  This 
request  contains  several  types  of 
information  collections  and 
recordkeeping  requirements. 
Respondents:  Business  or  other  for- 
profit,  small  business  or  organizations. 
Number  of  Respondents:  1,601; 
Frequency  of  Response:  On  Occasion; 
Estimated  Annual  Burden:  1,385,691 
hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum 

Office  of  Human  Development  Services 

(Call  Reports  Clearance  Officer  on 
202-472-4415  for  copies  of  package). 

1.  Interim  Final  Regulations  for  the 
Administration  for  Native  Americans — 
New — ^These  interim  regulations 
establish  the  procedures  and  criteria  by 


which  ANA  will  make  a  five-year 
demonstration  grant  to  either  one 
agency  in  the  State  of  Hawaii  or  native 
Hawaiian  organization  to  manage  a 
revolving  loan  fund.  Respondents:  State 
or  local  governments.  Non-profit 
institutions;  Number  of  Respondents:  1; 
Frequency  of  Response:  11;  Estimated 
Annual  Burden:  510  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum 

Health  Care  Financing  Administration 

1.  Outpatient  Rehabilitation  Provider 
Cost  Report— 0938-0037— The  HCFA- 
2088  is  completed  by  outpatient  physical 
therapy  provides  outpatient  speech 
pathology  providers,  and  comprehensive 
outpatient  Rehabilitation  Facilities.  It 
allows  HCFA  to  reimburse  providers  for 
services  rendered  to  medicare 
beneficiaries.  Respondents:  State  or 
local  governments/Business  or  other  for- 
profit.  Number  of  Respondents:  600; 
Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  83,400  hours. 

2.  PRO  Reporting  Forms— NEW— 
PROs  are  authorized  to  review  inpatient 
and  outpatient  services  for  quality  of 
care  provided  and  to  eliminate 
unnecessary,  unreasonable  and 
inappropriate  care  to  Medicare 
beneHciaries,  these  forms  are  used  to 
record  results  of  reviews.  Respondents: 
Business  or  other  for-proHt;  Number  of 
Respondents:  54;  Frequency  of 
Response:  Occasionally;  Estimated 
Annual  Burden:  8,910  hours. 

3.  Hospital  Provider  of  Long  Term 
Care  Services  (Swing-Bed)  Survey 
Report  Form— 9038-0485— This  survey 
form  is  an  instrument  used  by  the  State 
agency  to  record  data  collected  in  order 
to  determine  compliance  with  individual 
conditions  of  participation  and  report  it 
to  the  Federal  government.  Respondents: 
Individuals  or  households.  State  or  local 
governments.  Number  of  Respondents: 
53;  Frequency  of  Response:  14.26; 
Estimated  Annual  Burden:  378  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS:  202-245-2100 
HCFA:  301-594-1238 
FSA:  202-245-0652 
SSA:  301-965-4149 
OS:  202-245-6511 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
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Officer  designated  above  at  the 
following  address:  0MB  Reports 
Management  Branch  New  Executive 
Officer  Building,  Room  3208 
Washington,  DC  20503. 

ATTN:  Shannah  Koss-McCallum. 

Date:  July  26, 1988. 
James  V.  Oberthaler, 

Deputy  Assistant  Secretary.  Information 

Resources  Management. 

(FR  Doc.  88-17133  Filed  7-28-88:  8:45  am) 

MLUNG  CODE  41SO-04-M 

Food  and  Drug  Administration 
[Docket  No.  88F-0236] 

Bionox  Corp.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Bionox  Corp.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  in  contact  with  food  an 
aqueous  sanitizing  solution  containing 
sodium,  calcium,  or  postassium 
hypochlorite;  citric  acid;  sodium  citrate; 
and  o/pAo-[po/'a-(l,l,3,3- 
tetramethylbutyl)phenyl]-omego- 
hydroxypoly(oxyethylene),  containing  9 
to  10  moles  of  ethylene  oxide. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  White,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C 
Street  SW..  Washington,  DC  20204,  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5)),  notice  is  given  that  a 
petition  (FAP  8B4050)  has  been  filed  by 
Bionox  Corp.,  6890  East  Loma  del 
Bribon,  Tucson,  AZ  85715,  proposing 
that  §  178.1010  Sanitizing  solutions  (21 
CFR  178.1010)  be  amended  to  provide 
for  the  safe  use  in  contact  with  food  of 
an  aqueous  sanitizing  solution 
containing  sodium,  calcium,  or 
potassium  hypochlorite;  citric;  sodium 
citrate;  and  aIpha-\para-[\.,\,2,Z- 
tetramethylbutyljphenyl — omega- 
hydroxypoly(oxythylene),  containing  9 
to  10  moles  of  ethylene  oxide. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and 
evidence  supporting  that  finding  will  be 


published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  luly  22, 1988. 
Fred  R.  Shank, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  88-17146  Filed  7-28-88:  8:45  amj 

BILUNG  CODE  41«MI1-M 


[Docket  No.  88N-0097] 

Revised  Chapter  in  Regulatory 
Procedures  Manual;  Perishable  Foods, 
Including  Fresh  Fish  and  Seafood  and 
Fresh  Produce;  Availability 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  revised  Regulatory 
Procedures  Manual  (RPM),  Chapter  9- 
73,  "Perishable  Foods,  Including  Fresh 
Fish  and  and  Seafood  and  Fresh 
Produce."  This  chapter  provides  FDA 
districts  with  guidance  for  uniform 
handling  of  sampled  import  shipments  of 
these  products.  Under  these  procedures, 
importers  would  be  required  to  maintain 
temporary  control  over  all  imported 
perishable  food  products  which  FDA 
has  sampled,  but  which  are  not 
suspected  to  violate  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  Such  control 
must  last  at  least  ujitil  5  p.m.  local  time 
on  the  day  following  FDA  sample 
collection,  unless  released  earlier  by  the 
agency.  Agreements  by  importers  to 
retrieve  sampled  lots  that  are 
distributed  and  later  found  violative  by 
FDA  will  no  longer  be  required,  because 
redelivery  bonds  will  remain  in  force 
until  FDA's  analyses  are  completed  and 
sampled  lots  are  formally  released. 

EFFECTIVE  DATE:  Revised  RPM  Chapter 
9-73  will  be  effective  on  September  27, 
1988. 

ADDRESS:  Regulatory  Procedures 
Manual  Chapter  9-73  "Perishable  Food 
Products,  Including  Fresh  Fish  and 
Seafood  and  Fresh  Produce"  is  available 
for  public  examination  at,  and  written 
requests  for  single  copies  may  be  sent 
to,  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857.  (Send  two 
self-addressed  adhesive  labels  to  assist 
the  Branch  in  processing  your  request.). 

FOR  FURTHER  INFORMATION  CONTACT: 

James  C.  Lyda,  Office  of  Regulatory 
Affairs  (HFC-131),  Food  and  Drug 
Administration,  5600  Fisher  Lane, 
Rockville,  MD  20857,  301^43-6553. 
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SUPPLEMENTARY  INFOMIATtON: 

Experience  shows  that  importers  can 
temporarily  maintain  control  of 
perishable  foods  without  spoilage  and 
that  many  FDA  sample  analyses  can  be 
completed  within  24  to  32  hours  of 
sample  collection.  Shipments  can  be 
controlled  by  importers  either  at  the 
point  of  entry  or  they  may  proceed 
intact  to  some  inland  point  where  they 
would  be  held.  A  temporary  delay  in 
final  distribution  of  FDA-sampled  lots 
increases  the  likelihood  that  any 
violative  shipments  will  not  be    . 
distributed  to  consumers. 

Revised  RPM  Chapter  9-73  requires 
that  FDA  districts  modify  the  Notice  of 
Sampling  directing  importers  to 
maintain  temporary  control  of 
shipments  of  perishable  food  products 
sampled  by  FDA  that  are  not  suspect. 
Importers  must  hold,  intact,  FDA- 
sampled  suspect  shipments,  pending 
results  of  FDA's  sample  analysis.  In 
revising  RPM  Chapter  9-73.  FDA 
concluded  that  it  is  no  longer  necessary 
to  require  a  written  agreement  by 
importers  that  they  will  retrieve 
shipments  later  found  violative  by  FDA 
analyses.  Distribution  of  products  that 
are  not  suspect  into  retail  channels  may 
take  place  at  the  discretion  of  the 
importer  at  the  time  specified  when  FDA 
has  not  completed  analyses.  Redelivery 
bonds,  however,  remain  in  force  until 
shipments  are  formally  released.  FDA 
intends  to  recommend  to  the  U.S. 
Customs  Service  that  a  penalty  of  three 
times  the  value  of  unrecovered  product 
be  assessed  when  a  shipment  is  found 
violative  and  recall  is  necessary.  In 
addition,  other  regulatory  action  may  be 
initiated  by  FDA  to  remove  violative 
products  that  have  been  distributed. 

Dated:  {uly  20. 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  88-17145  Filed  7-26-88;  3:50  pm] 

BILUNO  COOC  4iaO-01-M 


Health  Care  Financing  Administration 

[HSQ-15S-N1 

■Medicare  Program;  Peer  Review 
Organization  Contracts;  Solicitation  of 
Statements  of  Interest  from  In-State 
Organizations 

agency:  Health  Care  Financing 

Administration  (HCFA),  HSS. 

action:  General  notice. 

summary:  This  notice,  in  accordance 
with  section  4092  of  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1987. 
gives  six  months  advance  notice  of  the 


dates  when  contracts  with  out-of-State 
Utilization  and  Quality  Control  Peer 
Review  Organizations  (PRO«)  end.  It 
also  specifies  the  period  of  time  in 
which  in-State  organizations  may 
submit  statements  of  interest  so  that 
they  may  receive  Requests  for  Proposals 
(RFPs)  and  compete  for  those  contracts. 
The  areas  currently  affected  are  Alaska. 
Idaho,  Maine.  Vermont  and  the  District 
of  Columbia. 

date:  Statements  of  interest  must  be 
received  at  the  appropriate  address  as 
provided  below  no  later  than  5:00  p.m. 
EST  on  August  19, 1988. 
ADDRESS:  Statements  of  interest  must  be 
submitted  to:  William  ].  Tate,  Health 
Care  Financing  Administration,  OMB, 
Room  389  East  High  Rise.  6325  Security 
Boulevard.  Baltimore,  Maryland  21207. 
FOR  FURTHER  INFORMATION,  CONTACT 
Michael  Rappaport  (301)  966-«893. 

I.  Background 

The  Peer  Review  Improvement  Act  of 
1982  (Title  I  SubUtle  C  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(TEFRA),  Pub.  L  No  97-248)  amended 
Part  B  of  Tide  XI  of  the  Social  Security 
Act  (Act)  by  establishing  die  Utilization 
and  Quality  Control  Peer  Review 
Organization  (PRO)  program. 

PROs  currently  review  certain  health 
care  services  funded  under  Title  XVIII 
of  the  Act  (Medicare)  and,  in  the  future 
will  also  be  responsible  for  review  of 
the  medical  care  which  is  reimbursed 
under  other  Federal  programs,  to 
determine  whether  those  services  are 
reasonable,  medically  necessary, 
furnished  in  the  appropriate  setting,  and 
are  of  a  quality  which  meets 
professionally  recognized  standards- 
Congress  created  the  PRO  program  in 
order  to  redirect,  simplify  and  enchance 
the  cost-effectiveness  and  efficiency  of 
the  peer  review  process. 

In  June  of  1964,  HCFA  began 
awarding  contracts  to  PROs.  We 
currendy  maintain  54  PRO  contracts 
with  organizations  that  provide  medical 
review  activities  for  each  of  the  50 
States,  the  District  of  Columbia.  Puerto 
Rico,  the  Virgin  Islands,  Guam  and 
American  Samoa.  In  accordance  with 
section  1153  of  the  Act,  the 
organizations  that  are  eligible  to 
contract  as  PROs  have  satisfactorily 
demonstrated  either  that  diey  are:  (1) 
Physician-sponsored  organizations  that 
are  composed  of  a  substantial  number  of 
the  licensed  doctors  of  medicine  or 
osteopathy  practicing  medicine  or 
surgery  in  the  respective  review  area 
and  who  are  representative  of  the 
physicians  practicing  in  the  area;  or  (2) 
physician  access  ui^aiiizations  that 


Federal  Register  /  Vol.  53.  No.  146  /  Friday.  July  2g.  1988  /  Notices 


28701 


have  available,  by  arrangement  or 
otherwise,  the  services  of  a  sufficient 
number  of  licensed  doctors  of  medicine 
or  osteopathy  practicing  medicine  or 
surgery  in  the  review  area  to  assure 
adequate  peer  review  of  the  services 
provided  by  the  various  medical 
specialties  and  subspecialties.  In 
addition,  the  organization  must  not  be  a 
health  care  facility,  health  care  facility 
association,  or  a  health  care  facility 
affiliate,  and  must  have  a  consumer  (a 
Medicare  beneficiary]  on  its  governing 
board. 

The  Omnibus  Budget  Reconciliation 
Act  of  1987  (Pub.  L.  100-203)  includes 
provisions  that  impose  new 
requirements  on  the  Secretary  with 
respect  to  contracts  with  PROs.  Section 
4092  of  OBRA  amends  section  1153  of 
the  Act  by  adding  a  new  subsection  (i) 
that  prohibits  the  Secretary  from 
renewing  the  contract  of  any  PRO  that  is 
not  an  in-State  organization  without  first 
publishing  in  the  Federal  Register  a 
notice  announcing  when  the  contract 
will  expire.  This  notice  must  be 
published  no  later  than  six  months 
before  the  date  of  expiration,  and  must 
specify  the  period  of  time  during  which 
an  in-State  organization  may  submit  a 
proposal  for  the  contract.  If  one  or  more 
qualified  in-State  organizations  submit  a 
proposal  within  the  specified  period  of 
time  HCFA  may  not  automatically 
renew  the  contract  on  a  noncompetitive 
basis,  but  must  instead  provide  for 
competition  for  the  contract  in  the  same 
manner  used  for  a  new  contract.  We 
note  that  the  conference  agreement 
accompanying  the  legislation 
specifically  removed  the  Senate 
amendment  requirement  that  the 
Secretary  give  additional  consideration 
to  any  qualified  in-State  organization  in 
the  contract  competition  process. 

These  requirements  are  effective  with 
contracts  scheduled  for  renewal  on  or 
after  August  1, 1988.  For  purposes  of 
renewal  under  section  4092,  the  statute 
defines  an  in-State  organization  as  one 
which  has  its  primary  place  of  business 
in  the  State  in  which  review  will  be 
conducted  (or,  which  is  owned  by  a 
parent  corporation,  the  headquarters  of 
which  is  located  in  such  State). 

We  previously  published  a  notice  on 
March  11, 1988  (53  FR  7976)  which  was 
subsequently  amended  on  April  1, 1988 
(53  FR  10565).  that  identified  eleven 
review  areas  for  which  PRO  contracts 
were  held  by  out-of-State  organizations. 
These  areas  were  Alaska,  American 
Samoa  and  Guam,  the  District  of 
Columbia,  Delaware,  Idaho,  Kentucky, 
Maine,  Nebraska,  South  Carolina,  and 
Wyoming.  The  March  Slst  notice 
requested  statements  of  interest  for  the 


areas  of  Delaware,  Kentucky,  Nebraska, 
South  Carolina,  and  Wyoming.  The 
areas  currently  affected  by  this  notice 
are  the  District  of  Columbia,  Alaska, 
Maine.  Vermont,  and  Idaho. 

We  intend  to  implement  these 
changes  in  the  most  equitable  maimer, 
and  will  therefore  apply  this  new 
procedure  in  any  state  where  doubt 
exists  with  respect  to  the  "in-State" 
status  of  the  incumbent  PRO.  In 
addition,  rather  than  requiring  an  in- 
State  organization  to  submit  a  fully 
developed  contract  proposal  at  the  time 
of  this  notice,  we  will  ask  only  that  the 
organization  demonstrate  that  it  meets 
the  definition  of  an  in-State  organization 
and  that  it  is  otherwise  an  eligible 
organization  in  accordance  with  section 
1153  of  the  Act.  If  we  receive  one  or 
more  qualified  statements  of  interest  we 
will  conduct  a  full  and  open  competition 
in  the  acquisition  of  medical  review 
services  for  that  PRO  area.  All  eligible 
in-State  organizations  and  other 
potential  sources  will  be  furnished  with 
a  Request  for  Proposal  (RFP)  as  part  of 
the  competitive  contracting  process.  We 
are  following  this  two-step  procedure  to 
assure  the  integrity  of  the  competitive 
bidding  process. 

Additionally,  section  4091  of  OBRA    . 
permits  the  Secretary  to  provide  for 
extensions  of  existing  PRO  contracts  to 
provide  for  a  staggered  period  of 
contract  expiration  dates  and  to  permit 
adequate  time  to  complete  contract 
renewal  negotiations.  We  will  extend 
PRO  contracts  under  the  authority  of 
this  section  to  provide  an  opportunity 
for  an  orderly  transition.  Specifically, 
we  intend  to  extend  the  PRO  contracts 
in  Alaska,  the  District  of  Columbia, 
Maine,  and  Vermont,  which  were 
originally  scheduled  to  expire  on 
October  31, 1988;  and  Idaho,  which  was 
originally  scheduled  to  expire  on 
September  30, 1988,  through  March  31, 
1989. 

II.  Provisions  of  the  Notice 

This  notice  announces  that  current 
contracts  (including  intended 
extensions]  between  HCFA  and  out-of- 
State  PROs  responsible  for  review  in 
Alaska,  Idaho,  Maine,  Vermont,  and  the 
District  of  Columbia,  will  expire  on 
March  31, 1989.  Interested  organizations 
in  these  areas  may  submit  statements  of 
interest  in  those  contracts.  The 
statements  must  be  received  by  HCFA 
no  later  than  August  19, 1968,  and,  in  its 
statement  of  interest  the  organization 
must  furnish  materials  that  demonstrate 
that  it  meets -the  definition  of  an  in-State 
organization.  Specifically,  the 
organization  must  have  its  primary 
place  of  business  in  the  State  in  which 
review  will  be  conducted  (or,  it  must  be 


one  which  is  owned  by  a  parent 
corporation  the  headquarters  of  which  is 
located  in  that  State).  In  its  statement 
each  interested  organization  must 
further  demonstrate  that  it  meets  the 
following  requirements: 

A.  Be  either  a  physician  sponsored  or 
a  physician  access  or^ganization. 

1.  Physician  sponsored  organization, 
i.  The  organization  must  be  composed 

of  a  substantial  number  of  the  licensed 
doctors  of  medicine  and  osteopathy 
practicing  medicine  or  surgery  in  the 
review  area  and  who  are  representative 
of  the  physicians  practicing  in  the  area. 

ii.  The  organization  must  not  be  a 
health  care  facility,  health  care  facility 
association,  or  health  care  facility 
affiliate. 

iii.  In  order  to  meet  the  requirements 
of  A.l.i  and  A.l.ii.,  an  organization  must 
be  composed  of  at  least  10  percent  of  the 
licensed  doctors  of  medicine  and 
osteopathy  practicing  medicine  or 
surgery  in  the  review  area.  In  order  to 
demonstrate  that  it  meets  this  criterion, 
an  organization  must  state  and  have 
documentation  in  its  files  demonstrating 
that  it  is  composed  of  at  least  20  percent 
of  the  licensed  doctors  of  medicine  and 
osteopathy  practicing  medicine  or 
surgery  in  the  review  area;  or,  if  the 
organization  does  not  demonstrate  that 
it  is  composed  of  at  least  20  percent  of 
the  licensed  doctors  of  medicine  and 
osteopathy  practicing  medicine  or 
surgery  in  the  review  area,  then  the 
organization  must  demonstrate  in  its 
statement  of  interest,  through  letters  of 
support  from  physicians  or  physician 
organizations,  or  through  other  means, 
that  it  is  representative  of  the  area 
physicians. 

2.  Physician  access  organization, 
i.  The  organization  must  have 

available  to  it,  by  arrangement  or 
otherwise,  the  services  of  a  sufficient 
number  of  licensed  doctors  of  medicine 
or  osteopathy  practicing  medicine  or 
surgery  in  the  review  area  to  assure 
adequate  peer  review  of  the  services 
provided  by  the  various  medical 
specialties  and  subspecialties. 

ii.  The  organization  must  not  be  a 
health  care  facility,  health  care  facility 
association,  or  health  care  facility 
affiliate. 

iii.  An  organization  meets  the 
requirements  of  A.2.i.  and  A.2.ii.  if  it 
demonstrater  that  it  has  available  to  it 
at  least  one  physician  in  every  generally 
recognized  specialty;  and  has  an 
arrangement  or  arrangements  with 
physicians  under  which  the  physicians 
would  conduct  review  for  the 
organization. 
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B.  Have  a  consumer  (that  is,  a 
Medicare  beneficiary]  on  its  governing 
board. 

If  one  or  more  organizations  meet  the 
above  requirements,  and  submit 
statements  of  interest  in  accordance 
with  this  notice,  HCFA  will  consider 
those  organizations  to  be  potential 
sources  for  the  contracts  (identified 
above]  that  are  expiring  on  March  31. 
1989.  These  organizations  will  be 
furnished  with  an  RFP  and  will  be 
considered  in  full  and  open  competition 
for  the  PRO  contract  to  provide  medical 
review  services  for  that  State. 

III.  Regulatory  Impact  Statement 

This  notice  merely  announces  the 
dates  when  contracts  with  various  out- 
of-State  Peer  Review  Organizations 
expire,  and  the  period  of  time  in  which 
in-State  organizations  may  file 
statements  of  interest.  This  notice  is  not 
a  proposed  rule  or  a  fmal  rule  issued 
after  a  proposal,  and  does  not  alter  any 
regulations.  Therefore,  we  have 
determined  and  the  Secretary  certifies 
that  no  analyses  are  required  under 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612],  or  section  1102(b]  of  the  Act. 

IV.  Information  Collection  Requirements 

This  notice  contains  information 
collection  requirements  that  have  been 
approved  and  assigned  Control  Number 
OMB  0938-0526  by  the  Executive  Office 
of  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.]. 

(Sec.  1153  of  the  Social  Security  Act  (42 
U.S.C.  1320C-2)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare — Hospital 
Insurance;  and  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  |une  23, 1988. 
William  L.  Roper, 

Administrator.  Health  Care  Financing 
A  dministratio^. 

(FR  Doc.  88-17079  Filed  7-28-88;  8:45  am) 

BILUNG  COOC  4120-01-M 


Statement  of  Organization,  Functions, 
and  Delegations  of  Auttioiity 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA],  (Federal 
Register,  Vol.  52.  No.  163,  pp  31818- 
31819,  dated  Monday,  August  24, 1987 
and  Federal  Register.  Vol.  52,  No.  155,  pp 
29889-29890.  dated  Wednesday,  August 
12. 1987]  is  amended  to  reflect  the 


organizational  changes  within  the  Office 
of  the  Actuary  and  the  Bureau  of  Data 
Management  and  Strategy  (BDMS].  The 
changes  are  being  made  in  order  to 
consolidate  the  responsibility  for 
managing  HCFA's  statistical  data 
systems  with  BDMS. 

The  specific  amendment  to  Part  F.  is 
described  below 

•  Section  FH.20.B.2.,  Office  of 
Medicaid  Cost  Estimates  (FHG2],  is 
deleted  and  replaced  with  a  new 
functional  statement  to  read  as  follows: 

2.  Office  of  Medicaid  Cost  Estimates 
(FHG2). 

Provides  cost  estimates  of  the 
Medicaid  program  and  any  proposed 
legislative  changes  in  the  program. 
Creates  and  maintains  a  State-by-State 
data  base  relating  to  the  low  income 
population,  their  health  use,  and 
incurred  and  expected  costs.  Develops 
descriptive  information  detailing  and 
projecting  the  effect  of  changes  in  the 
economy  or  national  health  care  system 
on  the  Medicaid  program.  Develops 
annual  Medicaid  program  budget 
requirements  for  the  President's  budget 
preparation  and  presentation,  including 
the  Congressional  justification.  Prepares 
long-range  program  cost  estimates, 
determines  gross  rates  of  program  cost 
changes,  and  revises  data  requirements 
for  future  program  costs.  Prepares  cost 
estimates  for  legislative  and  regulatory 
proposals  affecting  Medicaid  benefits. 
Provides  actuarial  consultation  to  other 
HCFA  components.  States,  or  outside 
organizations. 

•  Section  FH.20.B.2.b.,  the  Division  of 
Medicaid  Statistics  (FHG22]  is  deleted 
in  its  entirety.  This  Division  is  being 
transferred  to  the  Office  of  Statistics 
and  Data  Management  in  the  Bureau  of 
Data  Management  and  Strategy. 

•  A  new  Section  FH.20.D.4.e., 
Division  of  Medicaid  Statistics  (FHE77]. 
is  added  to  read  as  follows: 

e.  Division  of  Medicaid  Statistics 
(FHE77]. 

Collects  annual  (HCFA-2082] 
Medicaid  program  statistical  reports  for 
State  Medicaid  agencies.  Works  with 
State  Medicaid  agencies  to  correct 
errors  and  collect  missing  information. 
Conducts  consistency  checks  across 
data  bases  to  verify  the  validity  of 
submitted  data  and  makes  corrections  to 
current  and  historical  data  to  produce 
accurate  statistics.  Publishes  annual 
Medicaid  statistics  in  various  HCFA 
publication  series  and  produces 
statistical  tables  for  use  by  HCFA 
managers  in  administering  the  Medicaid 
program.  Collects  special  project 
statistics  (i.e..  Early  and  Periodic 
Screening,  Diagnosis,  and  Treatment 
and  sterilization]  to  be  used  by  HCFA 


personnel  to  administer  or  monitor 
special  Medicaid  programs.  Responds  to 
Medicaid  data  requests  from  HCFA 
staff,  other  agencies  in  the  Department 
of  Health  and  Human  Services,  the 
Executive  Office  of  Management  and 
Budget,  Members  of  Congress,  other 
Federal  departments.  State  agencies, 
public  and  private  higher  education 
institutions  and  individual  researchers. 
Provides  statistical  consultation  to  other 
components  of  HCFA  concerning  the 
Medicaid  program.  Designs  and 
develops  the  computerized  mechanisms 
for  collecting  person-based  Medicaid 
data.  Collects  individual  eligibility, 
provider,  and  claims  data  from  State 
automated-data  systems.  Processes 
these  data  to  verify  the  accuracy  of  the 
data  consistent  with  development 
standards.  Provides  technical  assistance 
to  the  States  in  the  development  and 
submittal  of  these  data  and  maintains 
ongoing  contact  with  State  agencies  to 
maintain  a  high  quality  of  data 
submitted.  Designs,  develops,  and 
maintains  a  system  for  computerizing 
and  making  available  to  all  components 
the  Medicaid  program  characteristics 
data  contained  in  State  Medicaid  Plans. 
Designs  and  develops  computer  systems 
to  utilize  the  data  collected  for 
statistical  and  actuarial  purposes. 
Provides  technical  assistance  to  other 
components  of  HCFA  in  the 
development  and  use  of  these  statistical 
data  as  they  relate  to  specific  program 
areas. 

Date:  June  30. 1988. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

(FR  Doc.  88-17078  Filed  7-28-88;  8:45  am) 
BIUINQ  CODE  4120-aS-«l 


National  Institutes  of  Health 

Amended  Notice  of  Meeting;  Advisory 
Committee  to  Director 

Notice  is  hereby  given  of  a  change  in 
the  schedule  of  the  meeting  of  the 
Human  Fetal  Tissue  Transplantation 
Research  Panel  scheduled  for  September 
14-16, 1988,  to  be  held  at  the  National 
Institutes  of  Health.  Building  31. 
Conference  Room  10,  Bethesda, 
Maryland,  that  was  published  in  the 
Federal  Register  on  ]une  29, 1988.  [53  FR 
24500). 

This  panel  was  to  have  accepted 
public  testimony  from  organizations 
according  to  the  instructions  specified  in 
the  notice  on  the  late  afternoon  of 
September  14  and  morning  of  September 
15.  but  these  times  have  been  changed. 
The  panel  will  now  accept  testimony 


Federal  Register  /  Vol.  53.  No.  146  /  Friday.  July  29.  1968  /  Notices 


28703 


from  organizations  on  the  late  afternoon 
of  September  14  and  late  afternoon  of 
September  15. 

Dated:  July  19. 1988. 
lames  B.  Wyngaardeo, 
Director. 
[FR  Doc.  85-17102  Filed  7-28-68: 8:45  am] 

WLUNQ  CODE  4140-01-M 


National  Cancer  InaAltute;  Notice  of 
Meeting  of  the  Cancer  Biology- 
Immunology  Contracts  Review 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Biology-Immunology  Contracts 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health, 
September  26, 1988,  Guest  Quarters 
Hotel,  Calvert  Conference  Room,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

This  meeting  will  be  open  to  the 
public  on  September  26  from  9  a.m.  to 
9:30  a.m.  to  discuss  administrative 
details.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552(c)(4)  and  552(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-^463,  the  meeting  will  be  closed  to  the 
public  on  September  26  from  9:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  contract 
proposals.  These  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden.  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892  (301/ 
496-5708]  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Wilna  A  Woods,  Executive 
Secretary,  Cancer  Biology-Immunology 
Contracts  Review  Committee.  5333 
Westbard  Avenue,  Room  807.  Bethesda, 
Maryland  20692  (301/496-7153)  will 
furnish  substantive  program 
information. 

Dated:  }uly  19. 1988. 
Betty  J.  Beveridge, 

Contmitlee  Management  Officer.  NIH. 
[FR  Doc.  88-17098  FUed  7-28-88;  8:45  am] 

MLUNO  CODE  4140-01-M 


National  Cancer  Institute;  Notice  of 
Meeting  of  the  Cancer  Center  Support 
Review  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Center  Support  Review 
Committee.  National  Cancer  Institute. 
National  Institutes  of  Health.  August  11- 
12. 1988.  Holiday  Inn  Crowne  Plaza.  1750 
Rockville  Pike,  Rockville,  Maryland 
20852. 

This  meeting  will  be  open  to  the 
public  on  August  11,  from  8:30  a.m.  to 
9:30  a.m.  to  review  administrative 
details.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4]  and  552b(c)(6). 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  August  11,  from  approximately 
9:30  a.m.  to  6:00  p.m.  and  August  12, 
from  8:30  a.m.  until  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  appUcations,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20692  (301- 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  John  Abrell,  Executive  Secretary, 
Cancer  Center  Support  Review 
Committee,  National  Cancer  Institute, 
Westwood  Building,  Room  834,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892  (301-496-9767)  will  furnish 
substantive  program  information. 

Dated:  July  19, 1988. 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-17099  Filed  7-28-88:  8:45  am] 

BILLING  CODE  4140-01-M 


National  Center  for  Nursing  Researcti; 
Notice  of  Meeting  of  the  National 
Advisory  Council  for  Nursing  Research 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Nursing 
Research,  National  Center  for  Nursing 
Research,  September  15-16, 1988, 
Building  37,  Conference  Room  6-B-23, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892. 


This  meeting  will  be  open  to  the 
public  on  September  15,  from  9  a.m.  to 
1:30  p.m.  and  on  September  16  from  8:30 
a.m.  to  adjournment.  Agenda  items  to  be 
discussed  will  include  the  NCNR 
Director's  Report,  National  Advisory 
Council  for  Nursing  Research  Biennial 
Report,  Trajectory  for  Research  Training 
and  Career  Development,  Nurse 
Scientist  Award  Program.  Nursing 
Research  Centers,  First  Awards,  and 
Report  of  Meeting  of  Advisory 
Committee  to  the  Director,  NIH. 

Attendance  by  the  pubUc  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b{c)(4)  and  552(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d))  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  September  15  from  1:30  p.m.  to 
completion  of  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ruth  K.  Aladj,  Executive 
Secretary,  National  Advisory  Council 
for  Nursing  Research,  National  Institutes 
of  Health,  Building  3lA,  Room  1E08. 
Bethesda.  Maryland  20892.  (301)  496- 
0472,  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  request. 

Dated:  July  19, 1988. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-17104  Rled  7-2^-88;  845  am) 

BIUJNO  OOOE  4140-01-M 


National  Heart.  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council  National  Heart  Ljing. 
and  Blood  Institute,  September  6-9, 1988, 
National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31,  Conference 
Room  10.  Bethesda.  Maryland  20S92. 

The  Council  meeting  will  be  open  to 
the  public  on  September  8  from  9  a.m.  to 
approximately  3:30  p.m.  for  discussion  of 
program  policies  and  issues.  Attendance 
by  the  public  is  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
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Title  5,  U.S.C.  10(d)  of  Pub.  L.  92-463,  the 
Council  meeting  will  be  closed  to  the 
public  from  approximately  3:30  p.m.  on 
September  8  to  adjournment  on 
September  9  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha.  Chief. 
Communications  and  Public  Information 
Branch,  National  Heart,  Lung,  and  Blood 
Institute.  Building  31.  Room  4A21. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892.  (301)  496-4236.  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Council  members. 

Dr.  Frances  A.  Pitlick.  Director, 
Division  of  Extramural  Affairs, 
Westwood  Building,  Room  7A-17. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892,  (301)  496-7416,  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837.  Heart  and  Vascular 
Diseases  Research:  13.838.  Lung  Diseases 
Research:  and  13.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  |uly  19. 1988. 
Betty  |.  Baveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-17103  Filed  7-28-88:  8:45  am| 
BiUJNO  COOe  4140-«1-M 


National  Institute  of  Child  Health  and 
Human  Developnwnt;  Notice  of 
Meeting  of  the  National  Advisory  Child 
Health  and  Hunum  Development 
Council 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council, 
September  19-20, 1988.  in  Building  31, 
Conference  Room  10,  National  Institutes 
of  Health,  Bethesda,  Maryland,  and  the 
meeting  of  the  Subcommittee  on 
Planning  on  September  19  from  8:30  a.m. 
to  9:30  a.m.  in  Building  31,  Room  2A03. 

The  Council  meeting  will  be  open  to 
the  public  on  September  19  from  9:30 
am.  until  5:00  p.m.  The  agenda  includes 
a  report  by  the  Director,  NICHD,  and  a 
presentation  by  the  Mental  Retardation 
and  Developmental  Disabilities  Branch, 
Center  for  Research  for  Mothers  and 
Children.  The  meeting  will  be  open  on 
September  20  immediately  following  the 
review  of  applications  if  any  policy 


issues  are  raised  which  need  further 
discussion.  The  Subcommittee  meeting 
will  be  open  on  September  19  from  8:30 
a.m.  to  9:30  a.m.  to  discuss  program 
plans  and  the  agenda  for  the  next 
Council  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provision  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to  the 
public  on  September  20  from  8:30  a.m.  to 
completion  of  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Linda  Hall,  Council  Siecretary, 
NICHD,  Executive  Plaza  North,  Room 
520,  National  Institutes  of  Health. 
Bethesda.  Maryland  20892.  Area  Code 
301,  496-1485,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  Council 
members  as  well  as  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.864,  Population  Research 
and  13.865,  Research  for  Mothers  and 
Children.  National  Institutes  of  Health) 

Dated:  (uly  19. 1988 
Betty  |.  Beveridge, 

Committee  Management  Officer.  SIH 
|FR  Doc.  88-17100  Filed  7-28-88.  8:45  am) 

BILUNO  COOC  4140-01-M 


National  Institute  of  General  Medical 
Sciences;  Notice  of  Meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council 

Pursuant  to  Pub.  L  92-463,  notice  i.s 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  Septermber  22 
and  23. 1988.  Bethesda  Hyatt  Regency 
Cartier-Tiffany  Conference  Room. 
Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  on  September  22,  from  8:30  a.m 
to  11:30  a.m.  for  opening  remarks;  report 
of  the  Director,  NIGMS;  and  other 
business  of  the  Council.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  and  sec.  10(d)  of  Pub.  L.  92-463, 
the  meeting  will  be  closed  to  the  public 
on  September  22  from  11:30  a.m.  to  6:00 
p.m.,  and  on  September  23  from  8:30  a.m. 


until  adjournment,  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer.  National  Institute  of 
General  Medical  Sciences.  National 
Institutes  of  Health,  Building  31,  Room 
4A52.  Bethesda,  Maryland  20892, 
Telephone:  301,  496-7301  will  provide  a 
summary  of  the  meeting,  roster  of 
council  members.  Dr.  EIke  Jordan. 
Executive  Secretary,  NAGMS  Council, 
National  Institutes  of  Health.  Westwood 
Building.  Room  953,  Bethesda.  Maryland 
20892.  Telephone:  301.  496-7061  will 
provide  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13-821,  Biophysics  and 
Physiological  Sciences;  13-859, 
Pharmacological  Sciences;  13-862,  Genetics 
Research:  13-863.  Cellular  and  Molecular 
Basis  of  Disease  Research;  and  13-880. 
Minority  Access  to  Research  Careers 
IMARCl) 

Dated:  |uly  19. 1988 
Betty  |.  Beveridgfl. 

Committee  Management  Officer.  Slti 
|FR  Doc  88-17101  Filed  7-28-88;  845  ami 

StLUNO  COOC  «14O-01-« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits 

The  following  apphcants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.]: 

Applicant:  New  York  Zoological 
Society.  Bronx.  NY.  PRT-727954. 

The  applicant  requests  a  permit  to 
reexport  one  wild  caught  female  St. 
Vinceni  parrot  [Amazona  guildingii). 
imported  in  1984  from  Jersey  Wildlife 
Preservation  Trust.  Jersey,  Channel 
Islands,  to  Loro  Parque,  Tenerife, 
Canary  Islands,  for  propagation. 

Applicant:  Ernest  L.  Johnson, 
Immokalee,  FL,  PRT-729767. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas],  to  be  culled  from  the  captive 
herd  maintained  by  Mr.  Mike  Cawood, 


Gannahoek.  Mortimer,  C.P..  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  San  Diego  Zoological 
Society,  San  Diego,  CA,  PRT-729790. 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive/hatched 
golden-shouldered  (  =  hooded)  parakeets 
(Psephotus  chrysopterygius]  from 
Tierpark  Berlin,  Berlin,  East  Germany, 
for  the  purpose  of  exhibition,  education, 
and  propagation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403, 1375  K  Street  NW., 
Washington  DC  20005,  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority,  P.O.  Box  27329,  Washington, 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Ddted:  July  25, 1988. 
R.K.  Robinson, 

Chief,  Branch  of  Permits.  U.S.  Office  of 
Managrment  Authority. 
[FR  Doc.  88-17159  Filed  7-28-88:  8:45  am) 
BILUNQ  CODE  43tO-Aft-M 
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Bureau  of  Land  Management 
(CA-060-08-4410-08] 

The  Monuments;  Draft  Environmental 
Impact  Statement;  Availability 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  (ELM)  has  prepared  a 
Draft  Environmental  Impact  Statement 
(DEIS)  concerning  the  transfer  of  certain 
lands  under  the  jurisdiction  of  the  BLM 
to  the  National  Park  Service's  Death 
Valley  and  Joshua  Tree  National 
Monuments. 

DATE:  Comments  on  the  DEIS  are  being 
accepted  until  October  27, 1988. 
ADDRESS:  For  further  information 
contact:  Gerald  E.  Hillier,  District 
Manager,  California  Desert  District,  1695 
Spruce  Street,  Riverside,  California 
92507. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  is 
considering  the  transfer  of  five  parcels 
of  public  lands  currently  managed  by 


the  Bureau  to  the  Death  Valley  and 
Joshua  Tree  National  Monuments.  The 
purpose  of  the  additions  is  to  adjust  the 
boundaries  of  the  monuments  so  that 
they  are  more  manageable,  and  so  that 
natural  areas  and  ecosystems  currently 
bisected  by  the  boundary  are  managed 
under  a  single  jurisdiction. 

On  May  19, 1988,  the  Western 
Regional  Office  of  the  National  Park 
Ser\ice  proposed  to  the  California  State 
Office  of  the  BLM  that  five  parcels  of 
land  currently  under  BLM  jurisdiction  be 
transfered  to  the  Joshua  Tree  and  Death 
Valley  National  Monuments.  The 
parcels,  and  the  acreage  of  each,  follow: 

Parcel  1 

North  Death  Valley,  on  the  extreme 
north  end  of  Death  Valley  National 
Monument,  84,389  acres.  This  area  is  a 
topographic  extension  of  Death  Valley, 
and  its  transfer  would  enhance  its 
manageability. 

Parcel  2 

Hunter  Mountain,  on  the  western 
boundary  of  Death  Valley  National 
Monument,  26,687  acres.  Inclusion  of 
this  parcel  in  the  monument  would  bring 
all  of  Hunter  Mountain  under  the 
jurisdiction  of  a  single  agency. 

Parcels 

Pyramid  Peak,  on  the  eastern 
boundary  of  Death  Valley  National 
Monument,  14,268  acres.  A  more 
definable  monument  boundary  would  be 
established  and  the  entirety  of  Red 
Ampitheater  and  Pyramid  Peak  would 
be  brought  within  the  monument. 

Parcel  4 

Greenwater  Valley,  on  the  eastern 
boundary  of  Death  Valley  National 
Monument  just  south  of  Pyramid 
Mountain,  117,505  acres.  Transfer  of  the 
large  Greenwater  Valley  Parcel  would 
bring  the  entire  Black  Mountain 
watershed  within  the  monument,  and 
would  establish  a  readily-identifiable 
road  as  the  monument's  eastern 
boundary. 

Parcels 

Pinto  Basin,  on  the  southern  boundary 
of  Joshua  Tree  National  Monument, 
4,480  acres.  This  proposed  BLM 
wilderness  area  is  topographically 
related  to  adjacent  Monument  lands. 

About  24  percent  of  the  land  proposed 
for  transfer  is  classified  by  the  BLM's 
California  Desert  Conser\'ation  Area 
Plan  as  either  multiple  use  class  M 
(moderate  use)  or  class  I  (intensive  use). 
The  management  of  these  lands  after  the 
transfer  would  not  necessarily  be  in 
conformance  with  the  Desert  Plan.  "If  a 
proposed  action  is  not  in  conformance, 


and  warrants  further  consideration 
before  a  plan  revision  is  scheduled,  such 
consideration  shall  be  through  a  plan 
amendment"  (43  CFR  1610.5-3).  As  a 
result,  a  plan  amendment  is  necessary 
and  is  being  considered  through  the 
DEIS. 

Five  alternatives  are  considered  in 
detail  by  the  DEIS.  These  include  the 
following: 

Alternative  A 

Park  Service  proposal. 

Alternative  B 

Modified  Greenwater  Valley  parcel 
(excluding  a  highly  mineralized  area  in 
the  Ibex  Hills). 

Alternative  C 

Eagle  Mountains  Alternative  (an 
additional  25.000  acres  proposed  for 
transfer  adjacent  to  the  Pinto  B?sin 
parcel). 

Alternative  D 

Modified  Pyramid  Peak  parcel. 
Includes  an  additional  portion  of  BLM's 
Funeral  Mountains  wilderness  study 
area. 

Alternative  E 

No  action  (lands  would  not  be 
transfered,  but  would  continue  to  be 
managed  by  BLM  under  the  guidance  of 
the  California  Desert  Conservation  Area 
Plan). 

In  addition,  a  highly  mineralized  area 
around  Crater  in  the  North  Death  Valley 
parcel  would  not  be  transfered  if  a 
mitigation  measure  considered  by  the 
DEIS  was  im.plemented. 

The  preferred  alternative  is  to  transfer 
the  parcels  to  the  Park  Service.  Two  of 
the  parcels  (Hunter  Mountain  and  Pinto 
Basin)  would  be  transfered  as  proposed. 
Three  would  be  transfered  with 
boundaries  modified  as  a  result  of  the 
findings  of  the  EIS  (North  Death  Valley, 
Pyramid  Peak,  and  Greenwater  Valley). 
A  total  of  210,970  acres  would  be 
transfered. 

Six  public  hearings  will  be  held  during 
the  public  review.  The  locations  and 
dates  follow: 

Date,  Time,  and  Location 

September  19. 1988.  lOKX)  a.m.  and  7flO  p.m.. 

Holiday  Inn.  Riverside,  Riverside, 

California 
September  20, 1988.  7:00  p.m..  Rodeway  Inn. 

Palm  Springs.  California 
September  21, 1988,  7:00  p.m..  Carriage  Inn, 

Ridgecrest,  California 
September  27. 1988,  7:00  p.m.,  Siathain  Hall. 

Ix)ne  Pine,  California 
September  28, 1988,  7:00  p.m..  Hurlbut-Rook 

Community  Center.  Tecopa,  California 
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Comnients  on  the  DEIS  should  be 
SBbraitted  to  the  ioUowing  address.  Use 
of  any  other  address  may  result  in 
comments  sot  being  processed: 
Califorma  Desert  District,  Bureau  of 
Land  Management.  ATTN:  Moouments 
EIS,  1695  Spruce  Street.  Riverside,  CA 
92507. 

A  limited  number  of  copies  of  the 
DEIS  are  available  upon  written  request 
at  the  same  address. 

Dated:  July  21. 1988. 
Wes  ChamlMrs. 

Acting  District  Manager. 

[FR  Doc.  88-17240  Filed  7-28-88;  8;45  am] 

BILLMS  COOE  tai»-4^^» 

[OR-010-08-4322-02KjP8-1981 

Lakeview  District  Grazing  Advisory 
Board;  Change  in  Date  of  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  a  change  in  meeting 

date  of  the  Lakeview  District  Grazing 

Advisory  Board. 

SUMMiUiV:  The  meeting  scheduled  for 
August  4, 1988  of  the  Lakeview  District 
Grazing  Advisory  Board,  pubUshed  in 
the  Federal  Register  June  14. 1988.  has 
been  changed  to  Septen^r  12. 196a 
The  nieeting  is  open  to  the  public  and 
will  begin  at  ICkOO  ajn.  in  the  Lakeview 
District  conference  room  at  1000  South 
Ninth  Street.  Lakeview.  Oregon. 

The  purpose  of  the  meeting  is  to 
discuss  the  Boanf  s  recommendations  on 
the  Warner  Lakes  Plan  Amendment  for 
Wetlands  and  Associate  Uplands  and  a 
discussion  of  the  GAO  Riparian  Study. 
date:  September  12. 1988:  IQUX)  ajn. 

FOR  FUBTNER  WfOmMTION  COItTACT: 

Renee  Synder.  PubHc  Affairs  Officer. 
(503)  947-2177. 
|uly  Nelson, 

District  Manager. 

[FR  Doc.  88-17071  Filed  7-28-88  8:45  am) 

BIUJMG  COOE  4319>3»4f 


[NV-93(M»-4212-14;  N-42S54) 

Realty  Action;  Battle  Mountain  District. 
Tonopah  Resource  Area;  Esmeralda 
County,  NV 

AQENCV:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Realty  action;  modified 
competitive  sale  of  Federal  land  in 
Esmeralda  County,  NV. 

summary:  The  following  described  land 
has  been  examined  and  identified  as 
suitable  for  disposal  by  sale  through 
modified  competitive  bidding 


procedures  under  sections  203  and  209 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750. 
43  US.C.  1713  and  1719)  at  no  less  than 
the  appraised  fair  market  Yaloe: 

Mount  Diablo  Mericfian 

T.  3  S..  R.  35  E.. 
Sec.  22.  E>r^U^V«NEV!»SEW. 
A  pared  of  land  containing  S  acres. 

General  fnfotniation 

Publication  of  this  notice  in  the 
Federal  Begister  segregates  the  pubhc 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent  to  these  lands,  upon 
publication  in  the  Federal  Resiater,  of  a 
termination  of  the  segregation,  or  270 
days  from  the  date  of  publication  of  this 
notice,  whichever  comes  first. 

The  sale  will  be  held  at  a  later  date. 

The  appraised  fair  market  vahie  will 
also  be  available  at  a  later  date,  but  not 
less  than  30  days  before  the  sale. 

The  lands  are  proposed  \o  be  offered 
by  sealed  bid,  utilizing  modified 
competitive  bidding  procedures.  The 
adjacent  landowner  has  waived  his 
preference  right  in  favor  of  the 
proponent  of  the  sale.  The  proponent. 
Larimore  H.  Albert,  will  be  given  a 
preference  right  to  purchase  the  parcel 
by  meeting  the  high  bid. 

Conveyance  of  the  available  mineral 
interests  wit!  occur  simultaneously  with 
the  sale  of  the  lands.  A  successful  bid 
for  the  lands  will  constitute  an 
application  for  conveyance  of  those 
mineral  interests. 

The  sale  is  consistent  with  the 
Bureau's  planning  system  and  the 
Esmeralda-Southem  Nye  Resource 
Management  Plan.  The  land  is  not 
needed  for  any  resource  program  and  is 
not  suitable  for  management  by  the 
Bureau  or  another  Federal  department 
or  agency.  The  land  will  not  be  offered 
for  sale  for  at  least  60  days  after  the 
publication  of  this  Notice  in  the  Federal 
Register. 

The  lands  are  within  the  White  Wolf 
Grazing  Allotment.  The  lessee  has  been 
given  the  requisite  two-year  notification. 

The  patent,  when  issued,  will  ctntain 
the  following  reservations  to  the  United 
States: 

1.  A  ri^t-of-«ray  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  in  accordance  with 
the  Act  of  August  30, 1890  (26  Stat.  391: 
43  U.S.C.  945). 

2.  Oil  and  gas,  together  with  the  right 
to  prospect  for,  mine,  and  remove  these 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document,  is 


available  for  review  at  the  Battle 
Mountain  District  Office. 

The  sate  will  be  subject  to  the 
following  right-of-vray  of  record:  NEV- 
051579,  Valley  Electric  Association 
powerline. 

For  a  period  of  45  days  ftom  the  date 
of  pubKcation  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  1420,  Battle  Mountain,  Nevada 
89820.  Objections  will  be  evaluated  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

July  15, 1988. 

Mickaei  C  Mitekei 

Acting  District  Manager.  BattJe  Mouatotn 

District. 

(FR  Doc  86-17065  Filed  7-28-88;  8:45  am) 

BILUNG  COOC  UW-HC-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  IIC-F-191S4) 

Capitol  Bus  Co.— Pooltng— Greytiound 
Lines,  Inc. 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  pooling' 

application. 

SUMMARY:  By  application  filed  April  29, 
1988,  Capitol  Bus  Company  (Capitol) 
and  Greyhound  Lines,  Inc.  (Greyhound), 
jointly  request  approval  of  a  pooling 
arrangement  under  49  U.S.C.  11342(a)  to 
pool  portions  of  their  services,  in  the 
form  of  an  agreement  to  coordinate 
schedules,  between  Syracuse,  NY  and 
Harrisburg,  PA,  and  between 
Harrisburg.  PA  €uid  Washington.  DC. 
Under  the  proposed  pooling 
arrangement,  Capitol  and  Greyhound 
will  coordinate  schedules  over  the  route 
between  Syracuse  and  Washington 
serving  the  intermediate  points  of 
Baltimore,  MD.  York,  Harrisburg, 
Wilkes-Barre  and  Scranton.  PA  and 
Binghamton,  NY.  Capitol  and 
Greyhound  will  place  a  5-year  freeze  on 
unilateral  changes  in  the  number  or 
share  of  schedules  operated  over  all  or 
any  segment  of  the  involved  route.  The 
carriers  will  eliminate  two  duplicating 
schedules,  one  of  Capitors  and  one  of 
Greyhound's,  in  each  direction  betvireen 
Harrisburg  and  Washington.  The 
agreement  will  limit  Gresrhound's  use  of 
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Ihe  Trailways  logo  on  the  route  north  of 
Harrisburg  and  the  carriers  will  make 
some  minor  adjustments  in  schedule 
times  to  coordinate  with  Greyhound's 
through  service. 

By  entering  into  a  service  pooling 
agreement,  the  carriers  seek  to  increase 
the  number  of  passengers  per  bus  and 
spread  their  schedules  more  evenly 
through  the  day.  The  petitioners  do  not 
intend  to  pool  revenues  or  to  share 
expenses  arising  from  operations  of  the 
schedules  governed  by  their  agreement. 
If  other  intercity  bus  carriers  operating 
between  the  pooled  points  wish  to  be 
included  in  the  service  pooling 
agreement,  Capitol  and  Greyhound  are 
prepared  to  negotiate  their  participation. 
DATES:  Comments  on  the  proposed 
agreement  may  be  filed  with  us  in  the 
form  of  verified  statements  on  or  before 
August  29, 1988.  Petitioners'  rebuttal 
statements  are  due  on  or  before 
September  19. 1988. 

ADDRESSES:  Send  verified  statements  to: 
(1)  Office  of  the  Secretary,  Case  Control 

Branch.  Room  1324.  Interstate 

Commerce  Commission,  Washington, 

DC  20423 
and 

(2)  Petitioners'  representations: 
S.  Berne  Smith,  William  A.  Chestnutt, 

P.O.  Box  1166,  Harrisburg.  PA  17108 
George  W.  Hanthom.  Esq.,  Greyhound 

Lines,  Inc.,  901  Main  Street,  2500 

InterFirst  Plaza,  Dallas,  TX  75202 
Fritz  R.  Kahn,  Esq..  1660  L  Street  NW., 

Suite  1000,  Wahsington,  DC  20036 
FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Ann  Barnes,  (202)  275-7962 

or 
Richard  Felder,  (202)  275-7691 
(TDD  for  hearing  impaired  (202)  275-1721) 
SUPPLEMENTARY  INFORMATION:  The 
involved  route  encounters  competition 
from  other  modes  of  transportation. 
Harrisburg,  Syracuse  and  Washington 
are  served  by  Amtrak,  and  Piedmont, 
United.  USAir,  and  TWA  operate 
between  Harrisburg  and  Washington. 
Piedmont  and  USAir  operate  between 
Syracuse  and  Washington,  and  between 
Wilkes-Barre/Scranton  and 
Washington.  Continental,  Piedmont  and 
United  operate  between  Binghamton 
and  Washington.  Also,  Syracuse, 
Harrisburg,  Binghamton,  Wilkes-Barre/ 
Scranton  and  Washington  are  all  served 
by  Interstate  Highways.  The  Wilkes- 
Barre/Scranton  area  is  also  served  by 
another  intercity  bus  line,  Frank  Martz 
Coach  Company. 

Please  refer  to  the  pooling  application, 
which  may  be  obtained  free  of  charge  by 
contacting  petitioners'  representatives. 


In  the  alternative,  the  pooling 
application  may  be  inspected  at  the 
offices  of  the  Interstate  Commerce 
Commission,  Room  1221,  during  usual 
business  hours  (assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  Headquarters). 

Decided:  July  22. 1988. 

By  Ihe  Commission.  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett.  Simmons,  and  Lamboiey. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-17107  Filed  7-28-88;  8:45  am] 

BIUJNG  CODE  7035-01-4I 

[Finance  Docket  No.  31299] 

Ann  Arbor  Acquisition  Corp. 
Acquisition  and  Operation  Exemption 
Rail  Lines  of  Michigan  Interstate 
Railway  Co. 

Ann  Arbor  Acquisition  Corporation 
(Ann  Arbor),  a  noncarrier,  has  filed  a 
notice  of  exemption  to  acquire  and 
operate  various  railroad  assets  from  W. 
Clark  Durant,  III,  Trustee-in-Bankruptcy 
of  the  property  of  Michigan  Interstate 
Railway  Company  (MIRC).  Ann  Arbor, 
subject  to  approval  of  the  bankruptcy 
court,  will  acquire  all  of  the  track  and 
trackage  rights  presently  owned  and/or 
operated  by  MIRC  as  the  Ann  Arbor 
Railroad,  constituting  a  mainline  of  45.58 
miles,  branch  lines  of  10.60  miles,  and 
additional  yard  tracks  and  siding  of 
22.92  miles.  The  lines  and  yards 
involved  are  located  in  southeastern 
Michigan  and  northern  Ohio  and  can  be 
described  as  follows: 

1.  Galena  Street  Branch:  Beginning 
near  Galena  Street  in  Toledo,  OH,  at 
milepost  0.0,  and  extending  in  a 
northeasterly  then  northwesterly 
direction  to  milepost  2.82. 

2.  Cherry  Street  Branch:  Beginning 
near  Cherry  Street  in  Toledo,  at  milepost 
0.15,  and  extending  in  a  northeasterly 
direction  to  milepost  3.57. 

3.  Ann  Arbor  Railroad  Main  Track: 
Beginning  at  milepost  3.57,  in  Lucas 
County,  OH,  and  extending  in  a 
northwesterly  direction  to  milepost  47.5. 
at  Ann  Harbor,  MI. 

4.  Saline  Branch:  Beginning  at 
milepost  S-0.0,  in  Washtenaw  County, 
MI,  and  extending  in  a  southwesterly 
direction  to  milepost  S-6.39,  in  Saline, 
MI. 

5.  Uptown  Lead:  Beginning  near 
milepost  22.56  of  the  Ann  Arbor 
Railroad  Main  track  in  Dundee,  MI,  and 
beginning  at  the  point  of  switch  of  the 
Uptown  Lead  and  Number  2  Track,  also 


known  as  survey  station  0+00.  and 
extending  westerly  along  the  Uptown 
Lead  track  to  survey  station  56+55.  near 
Tecumseh  Street  in  Dundee. 

6.  Railroad  yards:  Railroad  yards 
located  on  the  above  lines  and  branches 
and  commonly  known  as  Ottawa  Yard. 
Wheeling  Yard.  Diann  Yard.  Dundee 
Yard,  Dundee  Cement  Yard,  Milan  Yard, 
and  Ferry  Yard. 

As  part  of  the  same  transaction,  Ann 
Arbor  will  acquire  from  MIRC  all  of  the 
outstanding  stock  of  Old  Post  Office, 
Inc..  a  noncarrier.  that  has  a  wholly- 
owned  subsidiary,  Temperance  Yard 
Corporation  (TYC).  a  Class  III  switching 
and  terminal  carrier.' 

Ann  Arbor,  which  will  be  a  Class  III 
carrier,  will  issue  securities  in 
connection  with  the  transaction,  which 
is  exempt  under  49  CFR  1175.1. 

A.ny  comments  must  be  filed  with  the 
Commission  and  served  on  Robert  H. 
Wheeler,  Oppenheimer  Wolff  & 
Donnelly,  Two  Illinois  Center,  233  North 
Michigan  Avenue,  Suite  2400,  Chicago, 
IL  60601. 

Ann  Arbor  must  preserve  intact  all 
sites  and  structures  more  than  50  years 
old  until  compliance  with  the 
requirements  of  Section  106  of  the 
National  Historic  Preservation  Act,  16 
U.S.C.  470,  is  achieved.  See  Class 
Exemption — Acq.  &  Oper.  ofR.  Lines 
under  49  U.S.C.  10901,  4  l.C.C.  2d  305 
(1988)." 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  July  20. 1968. 


'  Ann  Arbor  has  concurrently  filed  a  petition  for 
exemption  in  Finance  Docket  No.  31299  (Sub-No.  1). 
Ann  Arbor  Acquisition  Corporation  Continuance  in 
Control  Exemption — Temperance  Yard  Corporation. 
regarding  the  cominon  control  of  the  assets  noted 
above  and  TYC.  A  decision  disposing  of  that 
petition  will  be  issued  separately.  TYC  purchased 
its  principal  asset,  the  Temperance  Yard,  in  Toleda 
from  the  Grand  Trunk  Western  Railroad  Company 
on  March  10. 1988.  See  Finance  Docket  No.  31222. 
Temperance  Yard  Corporation — Acquisition  and 
Operation  Exemption — Tempera -.ce  Yard  of  Grand 
Trunk  Western  Railroad  Company  in  Toledo.  OH 
(not  printed)  served  February.  19, 1988.  On  July  la 
1988.  TYC  filed  a  supplemental  statement  changing 
the  carrier  from  which  it  will  obtain  incidental 
trackage  rights  to  serve  the  Temperance  Yard.  A 
supplemental  notice  of  exemption  reflecting  this 
change  in  carriers  is  being  published  concurrently. 

'  Ann  Arbor  has  certified  that  it  has  identified 
such  sites  and  structures  to  the  appropriate  historic 
preservation  offices  of  Michigan  and  Ohio. 
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By  tbe  CoBoiiaaion.  Jane  F.  MackaU. 
Director,  Oflke  of  Proceedings. 
NoreU  R.  MoGea. 
Secretary. 
[FR  Doc  88-17121  Filed  7-28-88;  8:45  ami 
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[Finance 


He.  31223] 


Temperance  Yard  Corp.;  Acquisition 
and  Operation  Exemption; 
Temperance.  Yard  of  Grand  Trunic 
Western  Ry  cad  Ca  in  Toledo,  OH; 
Supplement 

The  notice  of  exemption  served 
Felmiary  19, 1988.  cmcemed  ^ 
acquisition  and  operation  by  the 
Temperance  Yard  Corporation  (TYC)  <rf 
the  Temperance  Yard  (Yard),  in  Toleda 
OH.  of  the  Grand  Trunk  Western 
Railroad  Company  {GTW)-» 

The  notice  of  exemption  stated  that 
TYC  also  would  obtain  incidental 
trackage  ri^ts  over  the  Toledo  Terminal 
Railroad  Company  lines  between  the 
Yard  and  Haliett  Tower,  located  in 
Ottawa  Yard  at  Toledo,  by  means  of  an 
assignment  from  GTW,  to  enable  TYC  to 
move  cars  to  and  from  GTWs  leased 
track. 

By  supplemental  statement  filed  July 
18, 1988,  TYC  states  that  around  tbe 
time  of  coBsunuoation  of  the  acquisition 
of  the  Yard.  GTW  declined  to  assign  the 
Toledo  Tenainal  trackager  rights  to  TYC, 
and  TYC  instead  obtained  the  same 
trackage  rights  by  assignment  from  the 
trustee-in-bankruptcy  of  Michigan 
Interstate  Railway  Company. 

The  initial  notice  of  exemption  should 
be  considered  clarified  to  the  extent 
indicated  here,  and  in  all  other  respects 
it  remains  in  full  force  and  effect. 

Decided:  July  22, 1988. 

%  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  I'roceedings. 
Noreta  R.  McGee. 
Secretary. 
(FR  Dot  88-17122  Filed  7-28-88:  •:45  am] 

BILLWe  cow  7«S»«1-II 


■  Subaeciuafa  to  Uw  Utiat  6kng  at  this  notice  of 
exemption  by  TYC  Ana  Arbor  Acquaitiai 
CorparatioD  (Am  Arbor),  oo  )iiiy  11.  UBS,  filed  a 
notice  of  exesDptioa  Id  actyiire  md  apataic  vaiioM 
railit>ad  a«ieU  of  MicUgan  InlefStota  Raiiwaj 
Company  (MIRC).  and  to  acqi^ie  fnm  MlRC'a 
trustee-in-bankniplcy  all  of  tite  outatandiag  ttix:k  of 
Old  Post  Office.  Inc.  of  which  TYC  ia  a  wholly- 
owned  subsidiary.  That  proceeding  haa  been 
docketed  as  Pfaiance  Itockel  No.  31290.  Ann  Mbor 
Acqursitron  Corporation — Acquisition  and 
Operation  ExetnpUon— Rail  Lines  ofMicfiigan 
Interstate  Rmhny  Company.  In  addition.  Ann 
Arbor's  IB— luii  etmlrei  of  the  railroad  assets  of 
MIRC  aadTYCia  Iha  svtqact  of  a  petftion  for 
exemplioa  raiitally  baaig  psotessed  hi  Finance 
Docket  Nio.  SMSi  (Sab-No.  1)  Aam  Aitor  Ac^isrlien 
Corporotiom—Comtimvaoa  ia  Omtrol  exemption— 
Temperance  Yant  CerpontiBO.  A  dcciaioa  in  the 
latter  proceeding  %vill  be  issued  separately. 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Dscfss  Pursuant 
to  tlie  Clean  Water  AcC  Carlisle,  Ky 
etal. 

In  accwdance  with  Departmental 
policy.  28  CFR  50.7.  notice  ia  hereby 
given  that  on  July  22. 1988.  a  prapoaed 
Consent  Decree  in  United  States  v.  City 
of  Carlisle,  et  al..  Civil  Action  Na  88- 
250.  was  lodged  with  the  United  SUtes 
District  Court  for  the  Eastern  District  of 
Kentucky.  The  Complaint  soogbt 
penalties  and  injunctive  relief  against 
the  aty  of  Carlisle  ("City")  and  the 
Commonwealth  of  Kentucky  under 
section  309  of  the  Clean  Water  Act.  33 
U.S.C.  1319.  for  the  City's  violations  of 
effluent  limitation  provisions  of  its 
National  Pollutant  Discharge 
Elimination  System  (NPDES]  permit  The 
City's  violations  included  discharging  in 
violation  of  permit  limitations,  poor 
operation  and  maintenance,  and  failure 
to  construct  sufficient  plant 
improvements  to  meet  the  effluent 
limitations  contained  in  the  permit 

The  proposed  Consent  Decree 
imposes  a  permanent  injunction  against 
future  violations  of  the  Clean  Yfatet  Act, 
and  imposes  a  court-ordered  compliance 
schedule  to  require  the  City  to  complete 
the  necessary  construction  and 
improvements  to  bring  its  discharges 
within  the  the  terms  and  limitations  of 
its  NFDES  permit.  It  also  imposes  a  civil 
penalty  of  $3,500. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611. 
Washington,  DC  20044.  Comments 
should  refer  to  United  States  v.  City  of 
Carlisle,  et  al.,  D.J.  Ref.  90-5-1-1-3151. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  tbe  United 
States  Attorney,  Eastern  District  of 
Kentucky.  U.S.  Courthouse.  4th  Floor. 
Limestone  and  Barr  Streets,  Lexington, 
Kentucky  40591.  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  17a2(R), 
Ninth  Street  and  Pennsylvania  Avenue 
NW..  Washington.  DC  20044.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

In  requesting  a  copy,  please  mclose  a 
check  in  the  amount  of  $2.00  (10  cents 


per  page  reproduction  cost)  payable  to 

the  Treasurer  of  the  United  States'*. 

Roger  |.  Maizulla, 

Assistant  Attorney  Genera/.  Load  and 

Natural  Resources  Division. 

(FR  Doc.  88-17124  Filed  7-28-88: 8:45  am) 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  Cave  City,  KY 
etaL 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  21, 1988,  a  proposed 
Consent  Decree  in  United  States  v.  City 
of  Cave  City,  et  al..  Civil  Action  No.  88- 
0108-BG(M).  was  lodged  with  tbe  United 
States  District  Coivt  for  the  Western 
District  of  Kentucky.  The  Complaint 
sought  penalties  and  injunctive  rriief 
against  the  City  of  Cave  City  fCity"). 
the  Caveland  Sanitation  Authority  and 
the  Commonwealth  of  Kentucky  under 
section  309  of  the  Clean  Water  Act,  33 
U.S.C.  1319.  for  the  City's  violations  of 
effluent  limitation  provisions  of  its 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit.  The 
City's  violations  included  discharging  in 
violation  of  permit  limitations  and 
failure  to  construct  sufRcient  plant 
improvements  to  meet  the  effluent 
limitations  contained  in  the  permit. 

The  proposed  Consent  Decree 
imposes  a  permanent  injunction  against 
future  violations  of  the  Clean  Water  Act. 
and  imposes  a  court-ordered  compliance 
schedule  to  require  the  City  to  make  the 
necessary  ctmstruction  and 
improvements  to  bring  its  discharges 
within  the  terms  and  limitations  of  its 
NPDES  permit.  It  also  imposes  a  civil 
penalty  of  $3,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubbcation,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  P.O.  Box  7611. 
Washington.  DC  20044.  Comments 
should  refer  to  United  States  v.  City  of 
Cave  City,  et  al..  D.J.  Ref.  90-5-1-1-3143. 
The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  Um'ted 
States  Attorney,  Western  District  of 
Kentucky,  Bank  of  Louisville  Building. 
10th  Floor,  510  Broadway,  Louisville, 
Kentucky  40202.  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1732(R). 
Ninth  Street  and  Pennsylvania  Avenue 
NW..  Washington,  DC  20044.  A  copy  of 
the  proposed  Consent  Decree  may  be 
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obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $2.00  (10  cents 
per  page  reproduction  cost)  payable  to 
the  "Treasurer  of  the  United  States". 
Roger ).  Marzulla, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-17125  Filed  7-28-88:  8:45  am) 

BILUNG  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  ttie  Clean  Water  Act;  Central  City,  et 
al. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  21, 1988,  a  proposed 
Consent  Decree  in  United  States  v.  City 
of  Central  City,  et  al..  Civil  Action  No. 
88-0109-O{CS).  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Kentucky.  The 
Complaint  sought  penalties  and 
injunctive  relief  against  the  City  of 
Central  City  ("City"),  and  the 
Commonwealth  of  Kentucky  under 
section  309  of  the  Clean  Water  Act.  33 
U.S.C.  1319,  for  the  City's  violations  of 
effluent  limitation  provisions  of  its 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit.  The 
City's  violations  included  discharging  in 
violation  of  permit  limitations  and 
failure  to  construct  sufficient  plant 
improvements  to  meet  the  effluent 
limitations  contained  in  the  permit. 

The  proposed  Consent  Decree 
imposes  a  permanent  injunction  against 
future  violations  of  the  Clean  Water  Act 
and  imposes  a  court-ordered  compliance 
schedule  to  require  the  City  to  make  the 
necessary  construction  and 
improvements  to  bring  its  discharges 
within  the  terms  and  limitations  of  its 
NPDES  permit.  It  also  imposes  a  civil 
penalty  of  $4,500. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044.  Comments 
should  refer  to  United  States  v.  City  of 
Central  City,  et  al..  D.J.  Ref.  90-5-1-1- 
3139. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Western  District  of 
Kentucky.  Bank  of  Louisville  Building, 
10th  Floor.  510  Broadway.  Louisville, 
Kentucky  40202,  and  at  the 


Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1732(R). 
Ninth  Street  and  Pennsylvania  Avenue 
NW..  Washington.  DC  20044.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $1.90  (10  cents 
per  page  reproduction  cost]  payable  to 
the  "Treasurer  of  the  United  States". 
Roger  ].  Marzulla, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
|FR  Doc.  88-17126  Filed  7-28-88;  8:45  am] 
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Lodging  of  Conaent  Decree  Pursuant 
to  the  Clean  Water  Act;  Horse  Cave, 
KY  et  al. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  July  21, 1988,  a  proposed 
Consent  Decree  in  United  States  v.  City 
of  Horse  Cave,  et  al..  Civil  Action  No. 
88-0109-BG(M],  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Kentucky.  The 
Complaint  sought  penalties  and 
injunctive  relief  against  the  City  of 
Horse  Cave  ("City"),  the  Caveland 
Sanitation  Authority  and  the 
Commonwealth  of  Kentucky  under 
section  309  of  the  Clean  Water  Act,  33 
U.S.C.  1319,  for  the  City's  violations  of 
effluent  limitation  provisions  of  its 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit.  The 
City's  violations  included  discharging  in 
violation  of  permit  limitations  and 
failure  to  construct  sufficient  plant 
improvements  to  meet  the  effluent 
limitations  contained  in  the  permit. 

The  proposed  Consent  Decree 
imposes  a  permanent  injunction  against 
future  violations  of  the  Clean  Water  Act, 
and  imposes  a  court-ordered  compliance 
schedule  to  require  the  City  to  make  the 
necessary  construction  and 
improvements  to  bring  its  discharges 
within  the  terms  and  limitations  of  its 
NPDES  permit.  It  also  imposes  a  civil 
penalty  of  $3,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  P.O.  Box  7611. 
Washington.  DC  20044.  Comments 
should  refer  to  United  States  v.  City  of 
Horse  Cave,  et  al..  D.J.  Ref.  90-5-1-1- 


3141.  The  proposed  Consent  Decree  may 
be  examined  at  the  Office  of  the  United 
States  Attorney.  Western  District  of 
Kentucky,  Bank  of  Louisville  Building, 
10th  Floor,  510  Broadway,  Louisville, 
Kentucky  40202,  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1732(R). 
Ninth  Street  and  Pennsylvania  Avenue 
NW.,  Washington.  DC  20044.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $1.90  (10  cents 
per  page  reproduction  cost]  payable  to 
the  "Treasurer  of  the  United  States". 
Roger  ).  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  88-17127  Filed  7-28-88:  8:45  am) 
BIU.ING  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  Stanton,  KY 
et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  22, 1988,  a  proposed 
Consent  Decree  in  United  States  v.  city 
of  Stanton,  et  al..  Civil  Action  No.  88- 
251,  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Kentucky.  The  Complaint  sought 
penalties  and  injunctive  relief  against 
the  City  of  Stanton  ("City")  and  the 
Commonwealth  of  Kentucky  under 
section  309  of  the  Clean  Water  Act,  33 
U.S.C.  1319,  for  the  City's  violations  of 
effluent  limitation  provisions  of  its 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit.  The 
City's  violations  included  discharging  in 
violation  of  permit  limitations,  poor 
operation  and  maintenance,  and  failure 
to  construct  sufficient  plant 
improvements  to  meet  the  effluent 
limitations  contained  in  the  permit. 

The  proposed  Consent  Decree 
imposes  a  permanent  injunction  against 
future  violations  of  the  Clean  Wafer  Act 
and  imposes  a  court-ordered  compliance 
schedule  to  require  the  City  to  complete 
the  necessary  construction  and 
improvements  to  bring  its  discharges 
within  the  terms  and  limitations  of  its 
NPDES  permit.  It  also  imposes  a  civil 
penalty  of  $5,500. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
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Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Washington.  DC  20044.  Comments 
should  refer  to  United  States  v.  City  of 
Stanton,  et  al.,  D.J.  Ref.  90-5-1-1-3140. 

The  proposed  Consent  Decree  may  be 
examined  at  the  OfHce  of  the  United 
States  Attorney,  Eastern  District  of 
Kentucky,  U.S.  Courthouse,  4th  Floor. 
Limestone  and  Barr  Streets,  Lexington, 
Kentucky  40591,  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1732(R), 
Ninth  Street  and  Pennsylvania  Avenue 
NW..  Washington.  DC  20044.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $1.90  (10  cents 
per  page  reproduction  cost)  payable  to 
the  "Treasurer  of  the  United  States". 
Roger  ].  Maizulla, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
|FR  Doc.  88-17128  Filed  7-28-88:  8:45  am| 
nUJNG  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant . 
to  the  Clean  Air  Act;  Texaco  Refining 
and  Mlarketing  Inc. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  28, 1988,  a  proposed 
consent  decree  in  United  States  v. 
Texaco  Refining  and  Marketing  Inc.,  f/ 
k/a/  Getty  Refining  and  Marketing 
Company,  and  Texaco  Chemical 
Company  (Civ.  Action  No.  86-321- 
MMS),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Delaware. 

The  proposed  consent  decree  resolves 
a  judicial  enforcement  action  brought  by 
the  United  States  aganist  Texaco 
Refining  and  Marketing  Inc.,  f/k/a  Getty 
ReHning  and  Marketing  Company,  and 
Texaco  Chemical  Company  (collectively 
"Texaco")  for  violations  of  the  Clean 
Air  Act.  The  complaint  filed  by  the 
United  States  alleged  that  Texaco 
violated  the  requirements  of  the 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants  ("NESHAP'j 
for  benzene.  40  CFR  Part  61. 

The  proposed  consent  decree  requires 
tht  Texaco  retain  an  independent 
contractor  to  conduct  an  audit  of 
Texaco's  Delaware  City  refinery.  The 
consent  decree  further  requires  Texaco 
to  pay  a  civil  penalty  of  $153,000  to  the 
United  States  Treasury. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Texaco 
Refining  and  Marketing  Inc..  f/k/a/ 
Getty  Refining  and  Marketing  Company, 
and  Texaco  Chemical  Company  (Civ. 
Action  No.  86-321-MMS),  D.O.J.  Ref.  No. 
90-5-2-1-952. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Delaware,  J. 
Caleb  Boggs  Federal  Building,  844  King 
Street,  Wilmington,  Delaware,  19801  and 
at  Region  III  of  the  U.S.  Environmental 
Protection  Agency.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania, 
19107,  Attention:  Katherine  L.  Shine.  A 
copy  of  the  proposed  consent  decree 
may  also  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Department  of  Justice,  Room  1521,  Ninth 
Street  and  Pennsylvania  Avenue  NW.. 
Washington,  DC  20503.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  &  Natural  Resources  Division. 
Department  of  Justice.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $2.20  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Marzulla. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FK  Doc.  8a-17129  Filed  7-28-88:  8:45  am) 
BILLING  COOE  4410-01-M 


Antitrust  Division 

(Civil  No.  6429M) 

Proposed  Termination  of  Final 
Judgment;  The  Coca-Cola  Co.  et  al. 

Notice  is  hereby  given  that  The  Coca- 
Cola  Company  ("Coca-Cola"),  as 
successor  to  the  Minute  Maid 
Corporation,  has  filed  with  the  United 
States  District  Court  for  the  Southern 
District  of  Florida  a  motion  to  terminate 
the  final  judgment  in  United  States  v. 
Minute  Maid  Corporation,  Civil  No. 
6429M;  and  the  Department  of  Justice 
("Department"),  in  a  stipulation  also 
filed  with  the  court,  has  consented  to 
termination  of  the  judgment,  but  has 
reserved  the  right  to  withdraw  its 
consent  pending  receipt  of  public 
comments.  The  complaint  in  this  case 
(filed  on  September  7, 1955)  alleged  that 


Minute  Maid  had  violated  section  7  of 
the  Clayton  Act  by  acquiring  frozen 
citrus  concentrate  facilities  in  Dunedin 
and  Frostproof,  Florida.  The  judgment 
(entered  by  consent  of  the  parties  on 
September  7, 1955)  enjoins  Minute  Maid 
(and  its  successors  in  interest,  including 
Coca-Cola)  from  acquiring  any  interest 
in  facilities  at  Dunedin  or  Frostproof  and 
from  operating  a  facility  in  Davenport, 
Florida. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  believes 
that  termination  of  the  judgment  would 
serve  the  public  interest.  Copies  of  the 
complaint  and  final  judgment,  Coca- 
Cola's  motion  papers,  the  stipulation 
containing  the  Government's  consent, 
the  Department's  memorandum  and  ail 
further  papers  filed  with  the  court  in 
connection  with  this  motion  will  be 
available  for  inspection  at  Suite  1394, 
Richard  B.  Russell  Building,  75  Spring 
Street,  Atlanta.  Georgia  (telephone  404/ 
331-7100).  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Southern  District  of  Florida  in 
Miami.  Copies  of  any  of  these  materials 
may  be  obtained  from  the  Antitrust 
Division  upon  request  and  payment  of 
the  copying  fee  set  by  Department  of 
Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Department.  Such  comments  must  be 
received  within  a  period  of  twenty-five 
days  from  the  publication  of  this  notice, 
and  will  be  filed  with  the  court. 
Comments  should  be  addressed  to  John 
T.  Orr,  Chief.  Atlanta  Field  Office, 
Antitrust  Division,  Department  of 
Justice,  1394  Richard  B.  Russell  Building, 
75  Spring  Street.  SW.,  Atlanta.  GA 
30303. 

Dated:  July  26. 1988. 
lolin  W.  Clark. 

Deputy  Director  of  Operations.  Antitrust 

Division. 

[FR  Doc.  88-17251  Filed  7-28-88:  8:45  am] 

BILLING  CODE  4410-10-M 


Drug  Enforcement  Administration 

Controlled  Substances;  Proposed 
Aggregate  Production  Quotas  for  1989 

agency:  Drug  Enforcement 
Administration,  Justice. 

ACTION:  Notice  of  proposed  aggregate 
production  quotas  for  1989. 

SUMMARY:  This  notice  proposes  initial 
1989  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I  and 
II  of  the  Controlled  Substances  Act. 
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DATE:  Comments  or  objections  should  be 
received  on  or  before  August  29, 1988. 

ADDRESS:  Send  comments  or  objections 
to  the  Administrator,  Drug  Enforcement 
Administration.  1405  I  Street  NW., 
Washington.  DC  20537,  Attn:  DEA 
Federal  Register  Representative. 

FOR  FURTHER  INFORMATION  CONTACT 

Howard  McClain,  Jr.,  Chief.  Drug 
Control  Section  Drug  Enforcement 
Administration,  Washington,  DC  20537 
(202)  633-1366 

8UPPLCMENTAHY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.C.  826)  requires  that  the  Attorney 
General  establish  aggregate  production 
quotas  for  all  controlled  substances 
listed  in  Schedules  I  and  II.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  by  S  0.100  of  Title  28  of 
the  Code  of  Federal  Regulations. 

The  quotas  are  to  provide  adequate 
supplies  of  each  substance  for  (1)  The 
estimated  medical,  scientific,  research, 
and  industrial  needs  of  the  United 
States;  (2)  lawful  export  requirements; 
and  (3)  the  establishment  and 
maintenance  of  reserve  stocks. 

In  determining  the  below  listed 
proposed  1989  aggregate  production 
quotas,  the  Administrator  considered 
the  following  factors: 

(1)  Total  actual  1987  and  estimated 
1988  and  1989  net  disposals  of  each 
substance  by  all  manufacturers; 

(2)  estimates  of  inventories  of  each 
substance  and  of  any  substance 
manufactured  from  it  and  trends  in 
accumulation  of  such  inventories;  and 

(3)  projected  demand  as  indicated  by 
procurement  quota  applications  which 
were  filed  pursuant  to  S  303.12  of  Title 
21  of  the  Code  of  Federal  Regulations. 

Pursuant  to  S  1303.23(c)  of  Title  21  of 
the  Code  of  Federal  Regulations,  the 
Administrator  of  the  Drug  Enforcement 
Administration  will  in  early  1989  adjust 
individual  manufacturing  quotas 
allocated  for  the  year  based  upon  1988 
year-end  inventory  and  actual  1988 
disposition  data  supplied  by  quota 
applicants  for  each  basic  class  of 
Schedule  I  or  II  controlled  substance. 

Based  upon  consideration  of  the 
above  factors,  the  Administrator  of  the 
Drug  Enforcement  Administration 
hereby  proposes  that  aggregate 
production  quotas  for  1989  for  the 
following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Basic  Class 


Schedule  I: 

2.S-Dimethoxyamphetamine 

Lysecgic  AckJ  Oettiytamide 

3,4-Mett)ylenedioxyamphetamine 

3.4- 
Methylenedioxymethamphetamtne 

Tetrahydrocannabinols 

Psilocyn 

Psilocytjio 

Normorphine 

4-Methylaminorex 

Schedule  II: 

Alfentanil „ 

Amobartjital 

Amphetamine 

Cocaine 

Codeine  (for  sale) 

Codeine  (for  conversion) 

Desoxyephedrine 


Proposed 

1989 

Quotas 


15.500.000 

11 

5 

10 

20.000 

2 

2 

5 
5 

0 

213.000 

328,000 

700.000 

54,135.000 

4,528.000 

1.318.000 


1,281.000  grams  for  the  production  of  tevodesoxye- 
phedrme  for  use  in  a  rx>ncontrolled,  rK>nprescnp- 
tion  product  and  37,000  grams  for  the  production 
of  methampfietamine. 


Dextropropoxyphene 

Dihydrocodeine 

Diphenoxylate 

Ecgonine  (for  conversion) ._ 

Fentanyl 

Hydrocodone 

Hydromorphone 

Levorpfianol 

Meperidine 

Methadone 

Mettiadone  Intermediate  (4-Cyano- 
2-dimethytamirK>-4,4- 
diphenyltxjtane) 

Malhamphetamine  (for  conversion) .. 

Methylphenidate 

MixsS  Akaloids  of  Opium 

Morphine  (for  sale) _ 

Morphone  (for  conversion) 

Opium  (tinctures,  extracts,  etc,  ex- 
pressed in  terms  of  USP  pow- 
dered opium) 

Oxycodorw  (tor  sale) 

Oxycodorte  (for  cortversion) 

Oxymorphone 

Pentobarbital 

Pherxydidine 

Pfierwnetrazine 

Pttenylacatone  (for  conversion) 

1  -Piperidinocyclohexanecartxxiitrile 
(tor  conversion) 

Secobarbital 

Sufentanil 

ThelMiine 


78,338.000 

535.000 

810.000 

650.000 

40.000 

2.507.000 

197.000 

13.600 

9,851.000 

1,441.000 


1.802.000 
1.500.000 
2.061.000 
9.200 
3.208,000 
61.532.000 


1,452.000 

2.329.000 

5.200 

2.500 

11.777,000 

31 

0 

617,000 

64 

1.288,000 

400 

4.782,000 


All  interested  persons  are  invited  to 
submit  their  comments  and  objections  in 
writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  one 
of  the  above-mentioned  substances 
without  niing  comments  or  objections 
regarding  the  others.  Comments  and 
objections  should  be  submitted  to  the 
Administrator,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC. 
20537,  Attn:  DEA  Federal 
Representative,  and  must  be  received  by 
(30  days  from  date  of  publication).  If  a 
person  believes  that  one  or  more  issues 
warrant  a  hearing,  a  statement  to  that 


effect  with  a  stmmiary  of  reasons  for 
such  belief  should  be  submitted. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
fmds  warrant  a  hearing,  the 
Administrator  shall  cause  such  hearing 
to  be  convened  pursuant  to  the 
provisions  of  Title  21  of  the  Code  of 
Federal  Regulations.  §  1303.31(a). 

Pursuant  to  section  (3)(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291.  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  Federalism  Assessment 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  of  and  intent  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.  The 
establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 
law  and  by  international  commitments 
of  the  United  States.  Such  quotas  impact 
predominandy  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Dated:  July  6. 198a 

John  C.  Lawn. 

Administrator,  Drug  Enforcement 
A  dministration. 

[FR  Doc.  88-17076  Filed  7-28-88;  8:45  am) 

BtLUNG  CODE  441IMW-II 


[Docket  No.  8S-24] 

Clifford  E.  Bigott.  DMJDa  Revocation 
Of  Registration 

On  January  25. 1988.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Clifford  E.  Bigott. 
D.M.D.  (Respondent)  of  P.O.  Box  1860, 
500  Central  Avenue,  LaFollette, 
Tennessee  37766  proposing  to  revoke  his 
DEA  Certificate  of  Registration 
AB1549990  and  to  deny  any  pending 
applications  for  the  renewal  of  such 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  statutory  predicate  for 
the  proposed  action  was  Respondent's 
lack  of  authorization  to  handle 
controlled  substances  in  the  State  of 
Tennessee.  21  U.S.C.  824(a)(3). 

Respondent  requested  a  hearing  on 
the  issues  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
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before  Administrative  Law  Judge 
Francis  L.  Young.  The  Administrative 
Law  Judge  provided  the  Government  an 
opportunity  to  file  a  motion  for  summary 
disposition,  which  the  Government  filed. 
Judge  Young  then  provided  Respondent 
an  opportunity  to  respond  to  the  motion 
for  summary  disposition.  Respondent 
did  not  file  such  a  response.  In  light  of 
Respondent's  failure  to  file  a  response  to 
the  Government's  motion,  the 
Administrative  Law  Judge  issued  an 
Order  Terminating  the  Proceedings  on 
July  15, 1988.  Judge  Young  reasoned  that 
no  contest  was  presented  between  the 
parties  which  would  call  for  any 
adjudicatory  decision  by  the 
Administrative  Law  Judge.  Accordingly, 
the  Administrator  hereby  enters  his  final 
order  in  this  mater  based  upon  the 
investigative  flle  pursuant  to  21  CFR 
1301.54(d)  and  (e). 

The  Administrator  finds  that  on  July 
15, 1987,  the  State  of  Tennessee, 
Department  of  Health  and  Environment, 
Division  of  Health  Related  Boards, 
summarily  suspended  Respondent's 
license  to  practice  dentistry.  Therefore, 
Respondent  is  currently  not  authorized 
to  handle  controlled  substances  in  the 
State  of  Tennessee. 

The  Administrator  and  his 
predecessors  have  consistently  held  that 
DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances.  21  U.S.C.  823(f]. 
See,  Edward  L.  Mclver.  M.D.,  53  FR 
16477  (1988);  Howard  J.  Reuben.  M.D..  52 
FR  8375  (1987);  Ramon  Pla.  M.D..  Docket 
No.  86-54,  51  FR  41168  (1986);  Dale  D. 
Shahan.  D.D.S.,  Docket  No.  85-57,  51  FR 
23481  (1986);  and  cases  cited  therein. 

Having  considered  the  facts  and 
circumstances  in  this  matter,  the 
Administrator  concludes  that 
Respondent's  DEA  Certificate  of 
Registration  should  be  revoked  due  to 
his  lack  of  authorization  to  handle 
controlled  substances  in  the  State  of 
Teimessee.  Accordingly,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.1(K)(b),  orders  that 
DEA  Certificate  of  Registration 
AB1549990,  previously  issued  to  Clifford 
E.  Bigott,  D.M.D.,  be,  and  it  hereby  is, 
revoked,  and  any  pending  applications 
for  the  renewal  of  such  registration,  be, 
and  they  hereby  are.  denied.  This  order 
is  effective  immediately. 


Date:  July  22. 1988. 
John  C  Lawn, 
Administrator. 

(FR  Doc.  88-17075  Filed  7-28-88;  8:45  amj 
BILUNG  CODE  441(H»-M 

DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

iilinlmum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 


impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modiHcations  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  ontained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW.,  Room  S-3504, 
Washington,  DC  20210. 

Modirications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s].  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Connecticut: 

CT88-1  (Jan.  8,  1988) pp.  63-64. 

District  of  Columbia: 

DC88-1  (Jan.  8.  1988) pp.  83.  85. 

North  Carolina: 

NC88-1  (Jan.  8.  1988) p.  522. 

New  York: 

NY88-7  (Jan.  8.  1988) pp.  738.  740. 

New  York: 

NY88-18  (Jan.  8.  1988) pp.  830-831. 

pp.  833-835. 
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Volume  II 

Iowa: 
IA88-2  (Ian.  8,  1988) p.  29. 

Ohio: 

OH88-1  (Jan.  8,  1988) pp.  725- 

727,732. 
Ohio: 

OH88-2  (Jan.  8,  1986) pp.  738-740. 

pp.  742, 
744-745. 
Ohio: 

OH88-3  (Jan.  8,  1988) pp.  758-701. 

Ohio: 

OH88-28  (Jan.  8,  1988) p.  814. 

Ohio: 

OH88-29  (Jan.  8,  1988) pp.  820-825, 

pp.  827-828, 
pp.  831-832, 
pp.  836, 
844. 
Wisconsin: 

WI88-10  (Jan.  8,  1983) p.  1137. 

Volume  III 

Montana: 

MT88-3  (Jan.  8,  1988) p.  189. 

Oregon: 

OR88-1  (Jan.  8, 1988) p.  307. 

Washington: 

WA88-1  (Jan.  8,  1988) pp.  360-384. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402  (202)  783- 
3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(8)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  22nd  Day 
of  July  1988. 
Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  88-16954  Filed  7-28-88:  8:45  am) 

BILUNQ  CODE  4S10-27-M 


Mine  Safety  and  Health  Administration 
[Docket  No.  M-88-124-C] 

Buck  Mountain  Coal  Co.  No.  2;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Buck  Mountain  Coal  Company  No.  2, 
R.D.  No.  4,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.206 
(conventional  roof  support)  to  its  Buck 
Mountain  Slope  (I.D.  No.  36-02053) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  width  of  openings 
be  limited  to  20  feet  when  only  using 
conventional  roof  support. 

2.  As  an  alternate  method,  petitioner 
requests  a  modification  of  the  standard 
to  allow  the  roof  in  openings  in  excess 
of  20  feet  in  width  be  supported  with 
conventional  supports  set  on  5-foot 
centers  in  every  direction,  or  be 
supported  by  employing  the  full  box 
method. 

3.  In  support  of  this  request,  petitioner 
states  that  in  Anthracite  Mines  all 
roadways  are  restricted  to  12  feet  in 
width.  The  breasts,  on  the  other  hand, 
where  mobile  equipment  is  not  used,  are 
driven  up  to  30  feet  in  width.  These 
breasts  are  supported  by  conventional 
supports  placed  on  5-foot  centers  in 
every  direction,  hence  no  span  of  roof  is 
left  unsupported.  In  the  harder  pitch 
mines  60  degrees  and  up,  the  breasts  are 
driven  full.  In  the  full  box  method, 
manways  are  timbered  30-inches  wide 
and  loose  coal  supports  every  square 
inch  of  roof  between  the  manway 
timber. 

4.  Petitioner  further  states  that  roof 
bolts  would  create  a  hazard  in  the  hard 
pitch  mines,  because  they  would  be 
installed  at  30  degrees  to  as  little  as  2 
degrees  from  horizontal.  This  would 
result  in  shearing  of  the  bolts. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  29, 1988.  Copies  of  the  petition 


are  available  for  inspection  at  that 
address. 

Date:  July  25. 1988. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  88-17164  Filed  7-28-88;  8:45  am] 

BILLING  CODE  4510-43-M 


(Docket  No.  M-88-8-M] 

Camp  Bird  Venture;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Camp  Bird  Venture,  P.O.  Box  1790, 
Ouray,  Colorado  81427  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.19070  (closing  cage  doors  or 
gates)  to  its  Camp  Bird  Mine  (I.D.  No. 
05-00437}  located  in  Ouray  County, 
Colorado.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cage  doors  or  gates  be 
closed  while  persons  are  being  hoisted; 
they  are  required  not  to  be  opened  until 
the  cage  has  stopped. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  skip  gate  on  the  1410 
shaft.  In  support  of  this  request, 
petitioner  states  that — 

(a)  This  type  of  gate  allows 
transportation  of  supplies  without 
bending  or  mutilating  a  solid  side-to- 
side  gate;  and 

(b)  A  gate  which  would  completely 
close  off  the  front  of  the  skip  would  be 
more  of  a  hazard  because  of  having  to 
open  the  gate  every  time  supplies  are 
hoisted.  Persons  would  tend  to  transport 
themselves  without  reattaching  the  gate. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  29, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

Date:  July  25. 1988. 
[FR  Doc.  88-17165  Filed  7-28-88;  8:45  am) 
BILLING  CODE  4510-43-«l 
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[Docket  No.  M-SS-121-C1 

Carter-ROAG  Coal  Co^  Inc.;  Petftion 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Carter-ROAG  Coal  Company;  Inc., 
P.O.  Box  2327.  Elkins,  West  Virginia 
26241  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment, 
maintenance)  to  its  No.  lA  Mine  (I.D. 
No.  46-06715)  and  its  No.  5  Mine  (I.D. 
No.  46-05809]  both  located  in  Randolph 
County,  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  spring-loaded  metal 
locking  device  in  lieu  of  padlocks.  The 
spring-loaded  device  will  be  designed, 
installed  and  used  to  prevent  the 
threaded  rings  that  secure  the  battery 
plugs  to  the  battery  receptacles  from 
unintentionally  loosening  and  will  be 
attached  to  prevent  accidental  loss.  In 
addition,  the  fabricated  metal  brackets 
will  be  securely  attached  to  the  battery 
receptacles  to  prevent  accidental  loss  of 
the  brackets. 

3.  Petitioner  states  that  the  spring- 
loaded  metal  locking  devices  will  be 
easier  to  maintain  than  padlocks 
because  there  are  no  keys  to  be  lost  and 
dirt  cannot  get  into  the  workings  as  with 
a  padlock. 

4.  Operators  of  permissible,  mobile, 
battery-powered  machines  affected  by 
this  modification  will  be  trained  in  the 
proper  use  of  the  locking  device,  the 
hazards  of  breaking  battery-plug 
connections  under  load,  and  the  hazards 
of  breaking  battery-plug  connections  in 
areas  of  the  mine  where  electric 
equipment  is  required  to  be  permissible. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  29. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Dale:  July  25. 1988. 
Patricia  W.  SOvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc  88-17186  Filed  7-28-88;  8:45  am] 

BILUNO  COOC  4510-43-11 

[Docket  Na  11-88-11 1-C] 

Cyprus  Emerald  Resources  Corp; 
Petition  for  Modlflcatton  of  Application 
of  Mandatory  Safety  Standard 

Cyprus  Emerald  Resources  Corp.,  P.O. 
Box  871,  Waynesburg.  Pennsylvania 
15370  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101-8  (water 
sprinkler  systems;  arrangement  of 
sprinklers)  to  its  Emerald  Mine  (1.0.  No. 
36-05466)  located  in  Greene  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  Petition  concerns  the 
arrangement  of  water  sprinkler  systems. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  single  line  of 
automatic  sprinklers  for  fire  protection 
systems  at  main  and  secondary  belt- 
conveyor  drives.  In  support  of  this 
request,  petitioner  states  that — 

(a)  Automatic  sprinklers  on  the 
proposed  single  line  would  be 
maintained  at  a  distance  of  not  more 
than  10  (10)  to  ten  and  one  half  (lOMs) 
feet  apart  with  actuation  temperatures 
between  200  and  230  degrees 
Fahrenheit; 

(b)  Automatic  sprinklers  would  be 
located  so  that  the  discharge  of  water 
would  extend  over  the  belt  drive,  belt 
takeup.  electrical  control,  and  gear 
reducing  unit; 

(c)  During  operation  of  the  system, 
water  pressure  would  not  be  less  than 
10  psi: 

(d)  The  sprinkler  line  would  be  a 
minimum  length  at  the  drive  of  50  feet  of 
belt;  and 

(e)  A  test  to  ensure  proper  operation 
would  be  conducted  during  the 
installation  of  each  new  system  and 
during  the  subsequent  repair  or 
replacement  of  any  critical  part  thereof. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTjese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 


comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  29, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  July  25, 1988. 

[FR  Doc.  88-17167  Filed  7-28-88;  8:45  am] 

BlUJNe  COOC  461IM3-II 


[Docket  No.  M-8S-49-C] 

TlM  Helen  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 
(Amendment) 

The  Helen  Mining  Company,  R.D.  No. 
2,  Box  2110,  Homer  City,  Pennsylvania 
15748-9558  has  filed  an  amendment  to  a 
petition  for  modification.  On  March  21, 
1988,  The  Helen  Mining  Company, 
submitted  a  petition  to  modify  the 
application  of  30  CFR  75.205  (installation 
of  roof  support  using  mining  machines 
with  integral  roof  bolters)  to  its  Homer 
City  Mine  (ID.  No.  36-00926)  located  in 
Indiana  County,  Pennsylvania.  On  May 
25, 1988,  MSHA  published  notice  of  the 
petition  in  the  Federal  Register  (53  FR 
18918),  allowing  interested  parties  30 
days  to  submit  comments.  On  June  27. 
1986,  petitioner  submitted  a  request  to 
amend  the  originally  submitted  petition 
for  modification  to  include  paragraph 
(k).  Roof  bolts  used  in  conjunction  with 
the  3-inch  by  8-inch  by  12-foot  wooden 
planks  would  be  of  the  two  piece  point 
anchor  type,  with  a  minimum  length  of  5 
feet.  The  amendment  is  filed  under 
section  101(c]  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

Request  for  Comments 

Persons  interested  in  this  amendment 
to  the  petition  for  modification  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  827,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  29, 198a  Copies  of  the 
amendment  and  the  original  petition  for 
modification  are  available  for  inspection 
at  that  address. 

Pallida  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  July  25. 1988. 

[FR  Doc.  88-17168  Filed  7-28-88;  8:45  am] 

BILUNQ  CODE  4S10-43-M 
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(Docket  No.  M-88-133-C] 

Michael  Mining  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Michael  Mining  Coal  Company,  Route 
1,  Dox  197,  Corbin,  Kentucky  40701  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to 
its  No.  1  Mine  (I.D.  No.  15-16331)  located 
in  Knox  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary-  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  is  required  to  be  kept  operative  and 
properly  maintained  and  frequently 
tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  leading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
undetected  methane  buildup  between 
trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
decnergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 


be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnished  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  29, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Date:  July  25. 1988. 
[FR  Doc.  83-17169  Filed  7-28-08;  8:45  am] 
BILLING  CODE  4S10-43-M 


(Docket  No.  M-88-131-C] 

R.S.  &  W.  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

R.S.  &  W.  Coal  Company,  Inc..  Box  36. 
R.D.  No.  1,  Klingerstown,  Pennsylvania 
17941  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.206 
(conventional  roof  support)  to  its  R.S.  & 
VV.  Drift  (I.D.  No.  36-01818)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  width  of  openings 
be  limited  to  20  feet  when  only  using 
conventional  roof  support. 

2.  As  an  alternate  method,  petitioner 
requests  a  modification  of  the  standard 
to  allow  the  roof  in  openings  in  excess 
of  20  feet  in  width  be  supported  with 
conventional  supports  set  on  5-foot 
centers  in  every  direction,  or  be 
supported  by  employing  the  full  box 
method. 

3.  In  support  of  this  request,  petitioner 
states  that  in  Anthracite  Mines  all 
roadways  are  restricted  to  12  feet  in 
width.  The  breasts,  on  the  other  hand, 
where  mobile  equipment  is  not  used,  are 
driven  up  to  30  feet  in  width.  These 
breasts  are  supported  by  conventional 


supports  placed  on  5-foot  centers  in 
every  direction,  hence  no  span  of  roof  is 
left  unsupported.  In  the  harder  pitch 
mines  60  degrees  and  up,  the  breasts  are 
driven  full.  In  the  full  bojc  method, 
manways  are  timbered  30-inches  wide 
and  loose  coal  supports  every  square 
inch  of  roof  between  the  manway 
timber. 

4.  Petitioner  further  states  that  roof 
bolts  would  create  a  hazard  in  the  hard 
pitch  mines,  because  they  would  be 
installed  at  30  degrees  to  as  little  as  2 
degrees  from  horizontal.  This  would 
result  in  shearing  of  the  bolts. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Ariington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  29, 1983.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  July  25. 1988. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  88-17170  Filed  7-28-88;  8:45  am] 
BILLING  CODE  451(M3-M 


(Docket  No.  M-88-130-C] 

Wenrich  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Wenrich  Coal  Company,  Star  Route, 
Box  44,  Spring  Glen,  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.206 
(conventional  roof  support)  to  its  Buck 
Mountain  Slope  (I.D.  No.  36-05717) 
located  in  Schuylkill  County, 
Pennsylvania.  "The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  width  of  openings  be 
limited  to  20  feet  when  only  using 
conventional  roof  support. 

2.  As  an  alternate  method,  petitioner 
requests  a  modification  of  the  standard 
to  allow  the  roof  in  openings  in  excess 
of  20  feet  in  width  be  supported  with 
conventional  supports  set  on  5-foot 
centers  in  every  direction,  or  be 
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supported  by  employing  the  full  box 
method 

3.  In  support  of  this  request  petitioner 
states  that  in  Anthracite  Mines  ail 
roadways  are  restricted  to  12  feet  in 
width.  The  breasts,  on  the  other  hand, 
where  mobile  equipment  is  not  used,  are 
driven  up  to  30  feet  in  width.  These 
breasts  are  supported  by  conventional 
supports  placed  on  5-foot  centers  in 
every  direction,  hence  no  span  of  roof  is 
left  unsupported.  In  the  harder  pitch 
mines  60  degrees  and  up,  the  breasts  are 
driven  full.  In  the  full  box  method, 
manways  are  timbered  30-inches  wide 
and  loose  coal  supports  every  square 
inch  of  roof  between  the  manway 
timber. 

4.  Petitioner  further  states  that  roof 
bolts  would  create  a  hazard  in  the  hard 
pitch  mines,  because  they  would  be 
installed  at  30  degrees  to  as  little  as  2 
degrees  from  horizontal.  This  would 
result  in  shearing  of  the  bolts. 

5.  For  these  reasons,  petitioner 
requests  a  modiHcation  of  the  standard. 

Request  for  Camments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  29, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  July  25, 1988. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

(FR  Doc.  88-17171  Filed  7-28-88;  8:45  amj 

BIUJNO  cone  4S10-43-II 


[Docket  No.  M-8S-9-M] 

Windfall  Gk>ld  Mining  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Windfall  Gold  Mining  Corporation, 
P.O.  Box  1929,  Nome.  Alaska  99762  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  56.9003  (mobile  equipment 
brakes]  to  its  Cooper  Gulch  Mine  No.  2 
(I.D.  No.  50-01484)  located  in  Seward 
Peninsula  County.  Alaska.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  powered  mobile 


equipment  be  provided  with  adequate 
brakes. 

2.  Petitioner  operates  four  Caterpillar 
631C  scrapers  for  the  purpose  of  hauling 
overburden  and  placer  materials.  The 
ground  over  which  the  scrapers  must 
operate  is  layered  with  tundra,  loamy 
peat,  clays,  placer  silts,  placer  gravel 
and  ancient  beach  sands. 

3.  The  mine  pit  is  encircled  by  "mined 
out"  dredge  tailings  ponds  and  as  such 
the  newly  developed  pits  have  ground 
water  entering  the  units  as  the  water 
table  is  violated.  With  the  exception  of 
the  placer  gravel,  all  of  the  mined 
materials  are  especially  susceptible  to 
the  retention  of  water  leaving  wet. 
abrasive  material  for  an  approximate 
depth  of  three  feet  through  which  the 
scrapers  must  traverse  at  any  given 
time. 

4.  Due  to  continuous  operabon  of  the 
scrapers  in  this  material,  application  of 
the  standard  would  result  in  a 
diminution  of  safety. 

5.  As  an  alternate  method,  petitioner 
proposes  three  methods  of  providing 
alternate  braking  for  the  scrapers:  (a) 
Engagement  of  the  torque  conveter 
retarder,  this  unit  is  part  of  the  drive 
train  and  is  not  exposed  to  the  elements 
encountered  in  the  pit  (b)  lowering  of 
the  bowl  which  allows  the  leading  edge 
to  penetrate  the  ground  stopping  the 
machine  immediately,  and  (c) 
downshifting  of  the  transmission  into 
reverse.  The  first  two  methods  allow  the 
operator  to  stop  the  scraper  whether  it 
be  loaded  or  empty  in  less  space  than 
that  required  to  stop  the  scrap>er  utilizing 
the  brakes  as  originally  installed  for  an 
unloaded  unit. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  aHected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  29, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  July  25. 1988. 
[FR  Doc.  88-17172  Filed  7-28-88:  &45  am) 
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Penaion  and  Welfare  Deneftta 
Adminlatration 

[Application  No.  D-6«371 

Propoaed  Exemptiona;  Real  Estate  for 
American  Labor  A  Batoor  Group  Trust 
(the  Trust)  at  aL 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

AcnoN:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions. 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies]  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Regulations  and 
Interpretations,  Room  N-5669,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  202ia 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  maimer  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  WPORMATIONE  The 
proposed  exemptions  were  requested  in 
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applications  filed  pursuaiU  to  section 
406(a)  of  the  Act  and/or  £ectkui 
4975(c](2)  of  the  Code,  and  in 
accordance  with  {uvcedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 197^.  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issued 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  "Hierefore,  these 
notices  of  pendency  are  issue  solely  by 
the  Department. 

The  appbcationB  contain 
representations  with  regard  to  the 
proposed  exemptione  which  are 
sonmarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  con^lete 
statement  of  ihe  facts  and 
representations. 

Real  Estate  for  American  tiabor  a  Balcor 
Group  Tmst  (the  Tniet),  Located  in  Chicago. 
IL 

(Application  No.  D-6637] 

Proposed  Exemption 

Section  I.  Exemption  for  Certain 
Transactions  Involving  the  Trust 

(a)  The  restrictions  of  sections  40e(a), 
406(b)(2).  and  407(a)  of  the  Act  and  the 
sanctions  resulting  frcmi  the  application 
of  section  4875  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code,  shall  not  apply  to  the  transactions 
described  below  if  the  applicable 
conditions  set  forth  in  Section  IV  are 
met. 

(1)  Transactions  Between  Partiee-In- 
Interest  and  the  Trust:  General  Any 
transaction  between  a  party-in-interest 
with  respect  to  a  plan  which  has  an 
interest  in  the  Trust  (a  Participating 
Plan)  and  the  Trust,  or  any  acquisition 
or  holding  by  the  Trust  of  employer 
securities  or  employer  real  property,  if 
the  party  in  interest  is  not  Balcor 
Institutional  Realty  Advisors,  Inc. 
(Balcor)  or  one  of  its  affiliates,  any  other 
trust  maintained  by  Balcor  or  one  of  its 
afTiiiates.  and  if,  at  the  time  of  the 
transaction,  acquisition  or  holding,  the 
interest  of  the  Participating  Plan, 
together  with  the  interest  of  any  other 
Participating  Plans  maintained  by  the 
same  employer  or  employee 
organization  in  the  Trust,  does  not 
exceed  10  percent  of  the  total  of  all 
assets  in  the  Trust. 

(2)  Special  Transaction  Not  Meeting 
the  Criteria  of  Section  1(a)(1)  Between 
Employers  of  Employees  Covered  by  a 
Multiemployer  Plan  and  the  Trust.  Any 
transaction  between  an  employer  (or  an 
affiliate  of  an  employer)  of  employees 
covered  by  a  multiemployer  plan  (as 
defined  in  section  3(37)(A)  of  the  Act 


and  section  414(f)(1)  of  the  Code)  that  is 
a  Participating  Plan,  and  the  Trust,  or 
any  acquiaitian  w  holdiqg  by  die  Trust 
of  employer  securities  or  en^k^er  real 
property,  if  at  Uie  time  oi  tbe 
transaction,  aoQuisition  as  holding — 

The  iaterest  of  the  muttientployer  plan 
in  the  Tmst  exceeds  10  percent  of  the 
total  assets  in  the  Trust,  birt  the 
employer  is  not  a  "substantial 
employer"  wiA  respect  to  the  plan  and 
would  not  be  a  "substantial  employer"  if 
"5  percent"  were  substituited  for  "IS 
percenf '  in  the  definition  of  "substantial 
emplc^er." 

(3)  Acquisitions,  Sales,  or  Holdings  of 
Employer  Securities  and  Employe  Real 
Property.  (A)  Except  as  provided  in 
subsec^n  {B)  of  this  section  (3),  any 
acquisition,  sale  or  holding  of  employer 
securities  or  employer  real  prc^erty  by 
the  Trust  which  does  not  meet  the 
requirement  of  paragra^s  (a)(1)  and 
(a)(2)  of  this  section  I,  if  no  commission 
is  paid  to  Balcor  or  to  the  employer,  or 
any  afBIiate  of  Balcor  or  the  employer  in 
connection  with  the  acquisition  or  sale 
of  employer  securities  or  the  acquisition, 
sale  or  lease  or  employer  real  property; 
and 

(i)  In  the  case  of  employer  real 
property — 

(aa)  Each  parcel  of  employer  real 
pmjperty  and  the  improvements  thereon 
held  by  the  Trust  are  suitable  (or 
adaptable  without  excessive  cost)  for 
use  by  different  tenants,  and 

(bb)  The  property  of  the  Trust  that  is 
leased  or  held  for  lease  to  others,  in  the 
aggregate,  is  dispersed  geographically. 

(ii)  In  the  case  of  employer 
securities — 

(aa)  Neither  Balcor  nor  any  of  its 
afniiates  is  an  achate  of  the  issuer  of 
the  security,  and 

(bb)  If  the  security  is  an  obligation  of 
the  issuer,  either: 

1.  The  Trust  owns  the  obligation  at  the 
time  the  plan  acquires  an  interest  in  the 
Trust,  and  interests  in  the  Trust  are 
offered  and  redeemed  in  accordance 
with*  valuation  procedures  of  the  Trust 
applied  on  a  uniform  or  consistent  basis, 
or 

2.  Immediately  after  acquisition  of  the 
obligation  by  the  Trust  not  more  than  25 
percent  of  the  aggregate  amount  of 
obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  such  plan,  and  at  least  50 
percent  of  the  aggregate  amount  of 
obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  persons  independent  of  the 
issuer.  Balcor,  its  affiliates,  and  any 
collective  investment  fund  maintained 
by  Balcor  or  its  affiliates,  shall  be 
considered  to  be  persons  independent  of 


the  issuer  if  Balcor  is  not  an  afHliate  of 
the  issuer. 

(B)  in  the  case  of  a  Participating  Plan 
that  is  not  an  eh^ble  individual  account 
plan  (as  defined  in  section  407(d)(3)  of 
the  Act),  the  exonption  provided  in 
subsectisHi  (A)  of  this  section  (3)  shall  be 
available  only  if,  immediately  after  the 
acquisition  of  the  securities  or  real 
property,  the  ag^%gate  fair  market  value 
of  employer  securities  and  employer  real 
property  with  respect  to  which  Balcor  or 
its  affiliate  has  investment  discretion 
does  not  exceed  10  percent  of  the  fair 
market  value  of  afi  the  assets  of  the 
Participating  Plan  with  respect  to  which 
Balcor  or  its  affiliate  has  such 
investment  discretion. 

(C)  For  purposes  of  the  exemption 
contained  in  subsection  tA)  of  tiiis 
section  (3),  the  term  "employer 
securities"  shall  include  securities 
issued  by,  and  the  term  "employer  real 
property"  shall  include  real  property 
leased  to,  a  person  who  is  a  party-in- 
interest  with  respect  to  a  Participating 
Plan  by  reason  of  a  relationship  to  the 
employer  described  in  section  3(14)  (E), 
(G).  or  (I)  of  the  Act. 

(b)  The  restrictions  of  section  406(a)(l] 
(A)  through  (D)  and  section  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  transactions 
described  below,  if  the  conditions  of 
Section  IV  are  met. 

(1)  Certain  Leases  and  Goods.  The 
furnishing  of  goods  to  the  Trust  by  a 
party-in-interest  with  respect  to  a 
Participating  Plan  or  the  leasing  of  real 
property  owned  by  the  Trust  to  such 
party-in-interest  and  the  incidental 
furnishing  of  goods  to  such  party-in- 
interest  by  the  Trust,  if — 

(A)  In  the  case  of  goods,  they  are 
furnished  to  or  by  the  Trust  in 
connection  with  real  property  owned  by 
the  Trust; 

(B)  The  party-in-interest  is  not  Balcor, 
any  affiliate  of  Balcor,  or  one  of  the 
other  trusts  and; 

(C)  The  amount  involved  in  the 
furnishing  of  goods  or  leasing  of  real 
property  in  any  calendar  year  (including 
the  amount  under  any  other  lease  or 
arrangement  for  the  furnishing  of  goods 
in  connection  with  the  real  property 
investments  of  the  Trust  with  the  same 
party-in-interest,  or  any  affiliate  thereof) 
does  not  exceed  the  greater  of  $25,000  or 
0.5  percent  of  the  fair  market  value  of 
the  assets  of  the  Trust  on  the  most 
recent  valuation  date  of  the  Trust  prior 
to  the  transaction. 

(2)  Transactions  Involving  Places  of 
Public  Accommodation.  The  furnishing 
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of  services,  facilities  and  any  goods 
incidental  to  such  services  and  facilities 
by  a  place  of  public  accommodation 
owned  by  the  Trust  to  a  party-in-interest 
with  respect  to  a  Participating  Plan,  if 
the  services,  facilities  and  incidental 
goods  are  furnished  on  a  comparable 
basis  to  the  general  public. 

(c)  The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code  shall  not  apply 
to  the  following  transactions  if  the 
conditions  of  section  IV  are  met: 

Any  transaction  betwen  the  Trust  and 
a  person  who  is  a  party  in  interest  with 
respect  to  a  Participating  Plan,  if— 

(1)  The  person  is  a  party  in  interest 
(including  a  Tiduciary)  solely  by  reason 
of  providing  services  to  the  Participating 
Plan,  or  solely  by  reason  of  a 
relationship  to  a  service  provider 
described  in  section  3(14)(F).  (G),  (H)  or 
(I)  of  the  Act,  or  both,  and  the  person 
neither  exercised  nor  has  any 
discretionary  authority,  control, 
responsibility  or  influence  with  respect 
to  the  investment  of  the  Participating 
Plan's  assets  in,  or  held  by,  the  Trust; 

(2)  At  the  time  of  the  transaction,  the 
interest  of  the  Participating  Plan, 
together  with  the  interests  of  any  other 
Participating  Plan  maintained  by  the 
same  employer  or  employee 
organization  in  the  Trust,  does  not 
exceed  20  percent  of  the  total  of  all 
assets  in  the  Trust;  and 

(3)  The  person  is  not  Balcor  or  an 
affiliate  of  Balcor. 

(d)  The  restrictions  of  section 
40e(a)(l)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reasons  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code  shall  not  apply 
to  the  purchase  and  sale  of  units  of 
beneficial  interest  (Units)  in  the  Trust  if 
no  more  than  reasonable  compensation 
is  paid  therefor  and  (a)  each  purchase 
and  sale  is  authorized  in  writing  by  a 
fiduciary  of  the  Participating  Plan  who  is 
independent  of  Balcor  and  any  of  its 
afHliates  or  (b)  the  purchase  or  sale  is  a 
mandatory  redemption  required  by  the 
Trust  Agreement,  including  the  failure  of 
the  Participating  Plan  to  remain  a  plan 
which  can  invest  in  a  group  trust 
described  in  section  401(a)(24)  of  the 
Code,  and  the  applicable  conditions  of 
section  IV  are  met. 

Section  U.  Excess  Holdings  Exemption 
for  Employee  Benefit  Plans 

(a)  The  restrictions  of  section  406(a) 
and  407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 


4975(c)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to  any  acquisition  or 
holding  of  qualifying  employer  securities 
or  qualifying  employer  real  property 
(other  than  through  the  Trust)  by  a 
Participating  Plan  if:  (1)  the  acquisition 
of  holding  constitutes  a  prohibited 
transaction  solely  by  reason  of  being 
aggregated  with  employer  securities  or 
employer  real  property  held  by  the 
Trust;  (2)  the  requirements  of  either 
paragraph  (a)(1)  or  paragraph  (a)(2)  of 
section  I  of  this  exemption  are  met;  and 
(3)  the  applicable  conditions  set  forth  in 
section  IV  of  this  exemption  are  met. 

Section  III.  Transfers  of  Real  Property 
From  Balcor  to  the  Trust 

(a)  The  restrictions  of  section  406(a), 
406(b)(1)  and  (2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  of  the  Code  by 
reason  of  section  4975(c)(1)(A)  through 
(E)  of  the  Code  shall  not  apply  to  any 
sale  to  the  Trust  of  real  property 
acquired  by  Balcor  or  an  affiliate  during 
the  offering  period  if  the  following 
conditions  are  met: 

(a)  The  price  paid  by  the  Trust  for  the 
property  will  be  no  greater  than  the 
lesser  of  the  sum  of  the  amount  paid  and 
the  holding  costs  incurred  by  Balcor  or 
an  affihate  or  the  fair  market  value  of 
the  property,  as  determined  by  an 
independent  appraiser,  as  of  the  date  of 
sale  to  the  Trust; 

(b)  The  offering  memorandum 
(Memorandum)  is  supplemented  during 
the  offering  period  with  a  description  of 
the  proposed  investment; 

(c)  All  documents  relating  to  such  an 
investment  by  Balcor  indicate 
specifically  that  the  investment  is  being 
made  on  behalf  of  the  Trust  and  all 
documents  relating  to  the  calling  of 
funds  from  investors  specify  the 
investment  for  which  such  funds  will  be 
used; 

(d)  All  such  transfers  are  completed 
within  120  days  of  purchase  by  Balcor  or 
an  afniiate;  and 

(e)  The  conditions  set  forth  in  section 
IV  of  this  exemption  are  met. 

Section  IV.  General  Conditions 

(a)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  thereof  that 
requires  the  consent  of  Balcor  or  its 
affilitate,  the  terms  of  the  transaction 
are  not  less  favorable  to  the  Trust  than 
the  terms  generally  available  in  arm's- 
length  transactions  between  unrelated 
parties. 

(b)  Balcor  or  its  affiliates  maintain  for 
a  period  of  six  years  from  the  date  of  the 
transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (c)  of  this  section  IV  to 
determine  whether  the  conditions  of  this 


exemption  have  been  met,  except  that: 
(1)  A  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
Balcor  or  its  affiliates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six-year  period,  and  (2)  no  party  in 
interest  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502  (a)  and  (b)  of  the  Code,  if  the 
records  are  not  maintained,  or  are  not 
available  for  examination  as  required  by 
paragraph  (c)  below. 

(c)(1)  Except  as  provided  in  section  2 
of  this  paragraph  (c)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (b)  of  this  section  IV  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  Participating 
Plan  who  has  authority  to  acquire  or 
dispose  of  the  interests  in  the  Trust  of 
the  Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  Rduciary, 

(C)  Any  contributing  employer  to  any 
Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  Participating  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
paragraph  (c)  shall  be  authorized  to 
examine  trade  secrets  of  Balcor  or  its 
afflliate,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  V.  Definitions  and  General 
Rules 

For  the  purposes  of  this  exemption, 

(a)  The  term  "the  Trust"  shall  include 
any  collective  investment  fund  that  may 
hereafter  be  estabhshed,  operated  and 
managed  by  Balcor  or  its  affiliate  in 
essentially  the  same  manner  as  the  Real 
Estate  for  American  Labor  A  Balcor 
Group  Trust. 

(b)  An  "affiliate"  of  a  person 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person. 

(2)  Any  officer,  director,  employee, 
relative  of.  or  partner  in  any  such 
person,  and 


(3)  Any  corporation  or  partnership  of 
whioh  SBch  person  is  an  officer,  director, 
partner  or  employee. 

(cj  The  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  of  policies  of  a 
person  other  than  an  individual. 

(d)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member  of 
the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(e)  The  term  "substantial  employer" 
means  for  any  plan  year  an  employer 
(treating  employers  who  are  members  of 
the  same  affiliated  group,  within  the 
meaning  of  section  1563(a]  of  the  Code, 
determined  without  regard  to  section 
1563(a)(4)  and  (e)(3)lc)  of  the  Code,  as 
one  employer)  who  has  made 
contributions  to  or  under  a 
multiemployer  plan  for  each  of — 

(1)  The  two  immediately  preceding 
plan  years,  or 

(2)  The  second  and  third  preceding 
plan  years,  equaling  or  exceeding  10 
percent  of  all  employer  contribntions 
paid  to  or  under  that  plan  for  each  such 
year. 

(f)  The  time  as  of  which  any 
transaction,  acquisition  or  holding 
occurs  is  the  date  upon  which  the 
transaction  is  entered  into,  the 
acquisition  is  made  or  the  holding 
commences.  In  addition,  in  the  case  of  a 
transaction  that  is  continuing,  the 
transaction  shall  be  deemed  to  occur 
until  it  is  terminated.  If  any  transaction 
is  entered  into,  or  an  acquisition  is 
made,  on  or  after  the  effective  date  of 
this  exemption,  or  a  renewal  that 
requires  the  consent  of  the  Trust  occurs 
on  or  after  the  effective  date  of  this 
exemption,  and  the  requirments  of  this 
exemption  are  satisfied  at  the  time  the 
transaction  is  entered  into  or  renewed, 
respectively,  or  at  the  time  the 
acquisition  is  made,  the  requirements 
will  continue  to  be  satisfied  thereafter 
with  respect  to  the  transaction  or 
acquisition  and  the  exemption  shall 
apply  thereafter  to  the  continued 
holding  of  the  property  so  acquired. 
Notwithstanding  the  foregoing,  this 
exemption  shall  cease  to  apply  to 
transactions  exempt  by  virtue  of 
subsections  f(a)(l)  and  1(c)  at  such  time 
as  the  interest  of  the  Participating  Plan 
exceeds  the  percentage  interest 
limitations  set  forth  in  those 
subsections,  unless  no  portion  of  such 
excess  results  from  an  increase  in  the 
assets  allocated  to  the  Trust  by  the 
Participating  Plan.  For  this  purpose, 
assets  allocated  do  not  include  the 
investment  of  Trust  earnings.  Nothing  in 
this  paragraph  (f)  shall  be  construed  as 
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exempting  a  transaction  described  in 
section  406  of  the  Act  of  section  4975  of 
the  Code  while  the  transaction  is 
contimiing,  unless  the  conditions  or  the 
exemption  were  met  either  at  the  time 
the  transaction  was  entered  into  or  at 
the  time  the  transaction  would  have 
become  prohibited  but  for  this 
exemption. 

(g)  Each  Participating  Plan  shall  be 
considered  to  own  the  same 
proportionate  imdivided  interest  in  each 
asset  of  the  Trust  as  its  proportionate 
interest  in  Ibe  total  assets  of  the  Trust  as 
calculated  on  the  most  reoent  preceding 
valuation  date  of  the  Trust. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  to  be  consummated 
pursuant  to  this  proposed  exemption. 

Preamble 

On  July  25, 1960,  the  Department 
published  a  class  exemption.  Prohibited 
Transaction  Exemption  80-51  (PTE  -SO- 
51,  45  FR  49709),  which  permits 
collective  investment  funds  that  are 
maintained  by  banks  and  in  which 
employee  benefit  plans  participate  to 
engage  in  certain  transactions  provided 
that  specified  conditions  are  met.  The 
transactions  for  which  the  applicants 
have  requested  relief  are  those  which,  in 
part,  are  the  subject  of  PTE  80-51. 

The  Department  stated  in  PTE  80-51 
that  a  comment  had  been  received  to  the 
proposed  class  exemption  requesting 
that  it  be  -amended  to  apply  to  collective 
investment  funds  that  are  not 
maintained  by  banks.  Relief  was 
granted  for  bank  collective  investment 
funds  because,  among  other  reasons, 
such  funds  are  regulated  by  other 
governmental  agencies  and  constitute  a 
well-defined  class  of  funds.  In  the  case 
of  collective  investment  funds  that  are 
not  maintained  by  banks,  the 
Department  found  that  the  record  was 
insufficient  to  determine  the  nature  of 
the  funds  and  the  entities  managing  the 
funds  that  would  comprise  the  class 
covered  by  such  broad  relief.  As  a 
result  the  Department  stated  that  it 
could  not  make  the  required  statutory 
findings  for  such  relief,  and  that  relief 
for  non-bank  maintained  collective 
investment  funds  should  be  dealt  with 
on  an  individual  rather  than  a  class 
basis. 

To  date  the  Department  has  proposed 
and  granted  various  individual 
exemptions  on  behalf  of  collective 
investment  funds  which  have  not 
qualified  for  relief  under  PTE  80-51  or 
Prohibited  Transaction  Exemption  78-19 


(PTE  7&-19,  43  FR  59915,  December  22. 
1978;  class  rehef  on  behalf  of  pooled 
separate  accounts  sponsored  by 
insurance  companies).  Such  individual 
exemptions  have  provided  relief  for 
similar  transactions  subject  to.  in  most 
instances,  similar  terms  and  conditions 
as  those  contained  in  the  class 
exemptions. 

Summary  of  Facts  and  Representations 

1.  The  Trust  is  intended  to  be  a  group 
trust  described  in  section  401(a)(24)  of 
the  Code  and  Rev.  Rul.  81-100, 1981-1 
CD. 326,  to  provide  multiemployer  plans 
(as  defined  in  section  3(37)(A)  of  the  Act 
and  section  414{r)(l)  of  the  Code)  a 
vehicle  for  pooling  a  portion  of  their 
funds  for  the  purpose  of  making 
investments  in  real  estate  and  mortgage 
loans.  The  Trust  is  intended  to  be 
qualified  under  section  401(a)  of  the 
Code  and  exempt  from  tax  under  section 
501(a)  of  the  Code. 

2.  Pursuant  to  a  written  investment 
management  agreement  entered  into 
with  the  trustees  (the  Trustees)  of  the 
Trust,  Balcor  will  serve  as  the 
investment  manager  for  the  Trust.  Prior 
to  the  offering  of  Units,  Balcor.  a  newly 
formed  corporation,  will  acquire  all  of 
the  partnership  interests  of  and  become 
successor  to  Balcor  Real  Estate 
Investment  Advisors,  a  registered 
investment  advisor.  Thereafter,  Balcor 
will  become  an  investment  advisor 
registered  under  the  Investment 
Advisors  Act  of  1940.  The  Balcor 
Company  (Balcor  Co.)  owns  all  of  the 
outstanding  shares  of  Balcor  and  will 
unconditionally  guarantee  payment  of 
all  of  the  liabihties  of  Balcor.  Balcor  Co. 
and  its  subsidiaries  have  shareholder's 
equity  in  excess  of  $163,000,000  and 
manage  property  valued  at  more  than 
$5,000,000,000.  Balcor  Co.  is  a  wholly- 
owned  subsidiary  of  Shearson  Lehman 
Brothers,  Inc.  (Shearson).  an  investment 
banking  and  brokerage  firm  and  an 
investment  advisor  to,  among  other 
entities,  multiemployer  pension  plans. 
Shearson  is  wholly-owned  by  American 
Express  Company,  which  is  primarily  in 
the  business  of  providing  travel  related 
services,  insurance  services,  and 
international  banking  services.  Affiliates 
of  Balcor  Co.  have  formed  numerous 
public  and  private  real  estate  entities.  In 
addition,  Balcor  Co.  and  its  affiliates 
manage  or  advise  additional  public  and 
private  real  estate  entities,  as  well  as 
entities  not  engaged  in  the  real  estate 
business.  They  also  engage  in  other 
business  activities.  Any  successor 
investment  manager  will  be  chosen  by  a 
majority  of  the  Trustees.  Balcor  expects 
to  manage  additional  trusts  in  the  future 
which  will  be  structured  similarly  to  the 
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Trust.  Pursuant  to  the  investment 
management  agreement,  Balcor  will  be 
vested  with  the  exclusive  authority  to 
acquire,  manage  and  dispose  of  the 
Trust's  investments  in  real  property. 
Balcor  will  be  responsible  for 
performing  the  day-to-day 
administrative  and  investment 
operations  of  the  Trust.  Balcor  will, 
directly  or  through  an  afHliate,  provide 
property  acquisition,  maintenance  and 
repair,  rent  collection,  bookkeeping, 
lease  negotiation,  mortgage  brokerage 
and  servicing  and  other  related 
management  services.  Balcor  is  not 
currently  a  qualified  professional  asset 
manager  as  defined  in  Prohibited 
Transaction  Exemption  84-14  (PTE  84- 
14,  49  FR  9494)  since  it  does  not  yet  have 
$50  million  of  assets  under  management. 
Messrs.  Jerry  M.  Reinsdorf,  Stephen  H. 
Silverstein,  John  L.  West,  Barry  R. 
Jackson,  Van  L.  Pell  and  Thomas  E. 
Meador  serve  as  the  Trustees.  The 
Trustees  are  officers  of  Balcor  or  an 
affiliate.  The  Trustees  will  receive  no 
compensation  for  serving  as  Trustee. 
They  will  be  solely  responsible  for 
accepting  or  rejecting  participation  in 
the  Trust  by  a  prospective  Participating 
Plan,  determining  the  fair  market  value 
of  the  Trust's  assets  for  the  purpose  of 
valuing  Units,  and  determining  the  time 
and  amount  of  distributions  to 
Participating  Plans. 

3.  Interests  in  the  Trust  will  be  offered 
pursuant  to  the  Memorandum,  which 
describes  the  management,  operation, 
investment  objectives  and  income  tax 
consequences  of  the  Trust  and 
compensation  to  be  paid  to  Balcor  as 
investment  manager.  The  initial  offering 
price  of  each  Unit  is  $100,000,  with  a 
minimum  subscription  by  an  investor  of 
10  Units.  The  offering  price  per  Unit  will 
be  adjusted  to  reflect  quarterly  re- 
evaluations  of  the  Units.  There  is  no 
minimum  or  maximum  total  offering  of 
Units,  although  the  Trust  will  only 
accept  payment  for  Units  for  which  it 
has  received  investor  commitments  or 
subscriptions  when  subscriptions  for  at 
least  200  Units  ($20,000,0000)  have  been 
accepted  by  the  Trustees.  In  order  to 
avoid  making  short-term  investments  for 
the  Trust,  Balcor  will  not  call 
commitments  to  invest  in  the  Trust  until 
it  has  made  appropriate  investments  on 
behalf  of  the  'Trust  equal  to  the  amount 
of  the  commitments.  If  such  investments 
are  not  made  within  15  months  after 
obtaining  the  initial  $20,000,000  of 
commitments,  each  investor  will  be 
offered  the  right  to  rescind  its 
commitment.  Afterward,  the  process 
will  be  repeated  for  each  $10,000,000  in 
commitments  and  investments.  The 
Trust  provides  that  Balcor  or  an  affiliate 


may,  for  the  purpose  of  facilitating  the 
acquisition  of  an  investment  by  the 
Trust,  make  or  acquire  an  investment  in 
its  own  name  and  within  120  days 
transfer  such  investment  to  the  Trust. 
The  price  will  be  no  greater  than  the 
lesser  of  the  sum  of  the  amount  paid  and 
the  holding  costs  incurred  by  Balcor  or 
an  affiliate  or  the  fair  market  value  of 
the  investment,  as  determined  by  an 
independent  appraiser,  as  of  the  date  of 
sale  to  the  Trust.  It  is  contemplated  that 
Units  will  be  ofi^ered  for  an  indeHnite 
period  which  is  not  expected  to  exceed 
ten  years.  After  that  time.  Units  will 
only  be  offered  to  current  Participating 
Plans  and  no  new  investors  will  be 
perhiitted  unless  such  investor  is 
purchasing  Units  which  are  being 
redeemed.  The  Units  will  be  privately 
offered  commencing  on  or  about 
September  15. 1988  and  will  not  be 
registered  under  the  Securities  Act  of 
1933.  Neither  the  Units  nor  any  interest 
therein  may  be  resold,  transferred, 
assigned,  or  otherwise  disposed  of  or 
encumbered  by  Participating  Plans,  as 
required  by  Rev.  Rul.  81-100. 

4.  The  decision  of  any  plan  to  invest  in 
the  Trust  will  be  made  by  Hduciaries  of 
that  plan.  The  Trustees  may  reject  a 
subscription  for  any  reason.  The 
applicant  states  that  none  of  the 
individual  Trustees  of  the  Trust,  nor  any 
of  the  employees,  officers,  directors  or 
shareholders  of  Balcor  or  its  affiliates 
will  exercise  any  discretionary  authority 
over  or  otherwise  participate  in  the 
decision  of  any  plan  to  invest  in  the 
Trust.  In  connection  with  the  proposed 
exemption  for  the  purchase  and  sale  of 
Units  in  the  Trust,  the  applicant 
represents  that  Balcor  or  its  affiliates 
may  act  as  an  investment  adviser  or 
investment  manager  with  respect  to 
portions  of  the  assets  of  plans  that  may 
become  Participating  Plans  and  may  on 
occasion  be  retained  by  such  plans  to 
provide  services  with  respect  to  specific 
real  estate  investments  made  by  the 
plans.  However,  the  applicant 
represents  further  that  assets  of  plans 
for  which  Balcor  or  any  of  its  affiliates 
acts  as  investment  adviser  or 
investment  manager  or  otherwise 
subject  to  the  investment  discretion  of 
Balcor  or  any  of  its  affiliates  will  not  be 
eligible  for  investment  in  the  Trust.  In 
addition,  Balcor  expects  to  engage  in 
normal  marketing  and  promotional 
activity  in  connection  with  the  Trust,  but 
it  will  not  recommend  investment 
therein  of  plan  assets  with  respect  to 
which  it  acts  as  an  investment  adviser 
or  investment  manager.' 


5.  The  Trustees,  in  their  sole 
discretion,  may  terminate  the  Trust  at 
any  time.  Upon  termination,  the 
Trustees  are  required  to  liquidate  the 
Trust's  properties  and  distribute  its 
assets  to  Participating  Plans,  pro  rata, 
subject  to  appropriate  reserves  for 
existing  HabiUties  and  contingencies. 

8.  A  Participating  Plan  may  request 
that  the  Trust  redeem  all  or  any  portion 
of  its  Units.  Furthermore,  under  certain 
circumstances  described  below,  the 
Units  of  a  Participating  Plan  may  be 
involuntarily  redeemed. 

The  Trustees  will  make  redemption 
payments  out  of  available  funds  and 
will  be  under  no  obligation  to  sell  any 
properties  to  satisfy  redemption 
requests.  However,  the  Trust  may  not 
enter  into  any  new  commitments  to 
purchase  properties  or  make  new 
mortgage  loans  if  any  redemption 
requests  are  outstanding  unless  the 
Trustees  determine  that  a  redemption  at 
that  time  will  violate  the  conditions  of 
the  Trust  Agreement.  Upon  receipt  of 
the  redemption  request  the  Trustees 
may,  in  their  discretion,  notify  all 
remaining  Participating  Plans  of  the 
availability  of  additional  Units  that  may 
be  purchased  at  the  existing  Unit  asset 
value  as  of  the  date  of  redemption.  If  the 
remaining  Participating  Plans  do  not 
purchase  all  the  Units  being  redeemed, 
the  Trustees  may,  in  their  discretion, 
offer  the  remaining  Units  to  other 
eligible  investors.  Upon  the  redemption 
date,  the  Trustees  will  distribute  to  the 
redeeming  Participating  Plan  the 
existing  Unit  asset  value  as  of  the  date 
the  Units  are  redeemed.  The  redemption 
price  will  be  decreased  by  any  estimates 
of  the  costs  of  disposition  of  assets  the 
proceeds  of  which  are  used  to  redeem 
Units,  which  costs  are  not  reflected  in 
such  Unit  asset  value. 

Upon  termination  of  the  status  of  a 
Participating  Plan  as  a  qualified  trust 
under  section  401(a)  of  the  Code  or  upon 
amendment  of  the  Participating  Plan  so 
that  it  is  no  longer  authorized  to  invest 
in  the  Trust,  the  Units  held  by  such 
Participating  Plan  shall  be  deemed  to 
have  been  redeemed  as  of  the 


'  To  the  extent  that,  in  the  ordinary  course  of 
business.  Balcor  or  any  of  its  afTiiiales  provides 
"investment  advice"  to  a  Participating  Plan  within 


the  meaning  of  regulation  29  CFR  2510.3- 
21(c)(1|(ii)(B)  and  recommends  an  investment  of  the 
plan's  assets  in  the  Tnist.  the  presence  of  an 
unrelated  second  fiduciary  acting  on  the  consultant/ 
investment  adviser's  recommendations  on  behalf  of 
the  plan  is  not  sufficient  to  insulate  the  advisers 
from  fiduciary  liability  under  section  406(b)  of  the 
Act.  (See  Advisory  Opinions  B4-03A  and  84-04A. 
issued  by  the  Department  on  January  4. 1984).  The 
Department  is  unable  to  conclude  that  fiduciary  self 
dealing  of  this  type  (if  present)  is  in  the  interests  or 
protective  of  plans  and  their  participants  and 
beneficiaries  and.  accordingly,  has  limited 
exemptive  relief  for  the  acquisition  or  sales  of  Units 
in  the  Trust  to  section  40e(a)  violations  only. 
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coincident  or  preceding  Valuation  Date. 
As  funds  are  made  available,  the 
Trustees  will  distribute  to  such 
Participating  Plan  90%  of  the  Unit  asset 
value  of  the  Units  which  were 
redeemed,  decreased  by  any  costs  of 
redemption.  Ten  percent  of  the  value  of 
the  Units  being  redeemed  will  be  placed 
in  an  interest  bearing  escrow  account 
and  treated  as  a  contingent  liability  of 
the  Trust  for  seven  years.  At  the  end  of 
seven  years,  the  Trustees  will  compare 
the  Unit  value  at  that  time  with  90%  of 
the  Unit  value  at  the  time  of  the 
redemption  (the  Settlement  Value).  If  the 
Unit  value  is  less  than  the  Settlement 
Value,  the  contingent  liability  will  be 
eliminated,  with  no  additional  payment 
to  the  Participating  Plan  which  had 
Units  which  were  subject  to  a 
mandatory  redemption.  If  the  Unit  value 
is  greater  than  the  Settlement  Value,  the 
former  Participating  Plan  will  be 
refunded  some  or  all  of  the  retained  ten 
percent,  including  interest  on  that 
amount,  up  to  the  current  Unit  value. 

The  applicant  represents  that  in  the 
event  of  such  a  mandatory  redemption, 
the  Trust  will  be  obligated  to  repurchase 
the  Units  held  by  such  Participating  Plan 
in  order  to  maintain  its  tax-exempt 
status.  The  need  to  repurchase  such 
Units  could  disrupt  the  investment 
portfolio  and  Balcor's  strategy  and 
adversely  affect  the  return  on  the 
investments  of  the  other  Participating 
Plans.  The  Trust  therefore  requires  that 
the  Participating  Plan  which  causes  a 
mandatory  redemption  to  bear  a  greater 
share  of  the  risk  of  loss  caused  by  the 
redemption.  If  there  are  no  adverse 
consequences  to  the  Trust,  the  10% 
retained  interest  will  be  paid  out  to  such 
Participating  Plan  after  seven  years, 
which  is  the  expected  turnover  time  of 
the  Trust's  portfolio. 

Upon  the  Trustees'  determination  that 
the  Trust  will  be  engaged  in  a  non- 
exempt  prohibited  transaction  because 
of  a  Participating  Plan's  acquisitioin  or 
ownership  of  Units,  such  Units  will  be 
subject  to  a  mandatory  redemption  as 
described  in  the  preceding  paragraph, 
except  that  there  will  be  no  ten  percent 
retention. 

7.  The  purposes  of  the  Trust  are 
preserving  and  protecting  capital, 
generating  income  on  investments, 
providing  for  capital  appreciation  and 
providing  jobs  for  union  labor. 
Consistent  with  these  purposes,  funds  of 
the  Trust  will  be  invested  in  direct  or 
indirect  ownership,  contract,  or 
leasehold  interests  in  (1)  Realty 
currently  or  soon  to  be  under 
construction  or  rehabilitation,  (2)  land 
underlying  realty  described  in  (1)  above, 
and  (3)  realty  the  investment  of  which  is 


incidental  to  investments  described  in 
(1)  and  (2)  above.  Funds  of  the  Trust  will 
also  be  invested  in  direct  or  indirect 
interests  in  loans  or  commitments  to 
make  loans  related  to  the  types  of  realty 
described  above. 

8.  All  investments  will  be  evaluated 
by  Balcor  in  accordance  with  Balcor's 
investment  criteria  and  must  offer  a 
commercially  competitive  rate  of  return. 
A  requirement  for  all  investments  by  the 
Trust  in  realty  or  in  loans  thereon  is  that 
the  construction  or  rehabilitation  by  the 
developers  must  be  provided  by 
contractors  and  sub-contractors  who 
employ  union  labor,  defmed  as  laborers 
who  are  members  of  United  States  labor 
unions  and  registered  with  the 
Department  of  Labor  or  who  are  covered 
by  collective  bargaining  agreements. 
Where  some  laborers  are  required  on  a 
project  but  cannot  satisfy  the  foregoing 
condition,  work  will  be  deemed  to  be 
performed  by  union  labor  if  the  building 
trades  council  or  other  body 
representing  union  trades  in  the  locale 
of  the  realty  being  developed  approves 
or  endorses  the  plan  of  construction  by 
a  mix  of  union  and  non-union  labor.  The 
seller  or  borrower  must  provide,  as  a 
condition  to  receiving  assets  of  the 
Trust,  a  commitment  of  the  developer  or 
general  contractor  that  all  labor  will  be 
provided  by  union  labor  or,  where  that 
condition  cannot  be  satisfied,  in 
accordance  with  such  plan  of 
construction  approved  by  the  local 
building  trades  council  or  other  body.* 


•  The  Department  notes  that  to  the  extent  the 
fiduciaries  of  the  Participating  Plans  restrict  their 
consideration  of  investment  opportunities  for  non- 
economic  reasons,  such  conduct  may  involve 
certain  violations  of  Part  4  of  Title  1  of  the  Act 
which  violations  if  present  would  not  be  provided 
relief  by  this  exemption. 

In  this  regard,  section  404(a)(1)  of  the  Act 
requires,  among  other  things,  that  a  fiduciary  of  a 
plan  act  prudently,  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries,  and  for  the 
exclusive  purpose  of  providing  beneflts  to 
participants  and  beneficiaries.  To  act  prudently,  a 
plan  fiduciary  must  consider,  among  other  factors, 
the  availability,  riskiness,  and  potential  return  of 
alternative  investments  for  his  plan.  Because  the 
investments  made  by  the  Trust  are  Investments 
which  would  be  selected,  if  at  all,  in  preference  lo 
alternative  investments,  such  an  investment  would 
not  be  prudent  if  it  provided  the  Participating  Plans 
with  less  return,  in  comparison  to  risk,  than 
comparable  investments  available  to  the  Plans,  or  if 
it  involved  a  greater  risk  to  the  security  of  Plan 
assesis  than  other  investments  offering  a  similar 
return. 

The  Department  has  construed  the  requirements 
that  a  fiduciary  act  solely  in  the  interest  of,  and  for 
the  exclusive  purpose  of  providing  benefits  to, 
participants  and  beneficiaries  as  prohibiting  a 
fiduciary  from  subordinating  the  interests  of 
participants  and  beneficiaries  in  their  retirement 
income  lo  unrelated  objectives.  Thus,  in  deciding 
whether  and  to  what  extent  to  invest  in  a  particular 
Investment,  a  fiduciary  must  ordinarily  consider 
only  factors  relating  to  the  interests  of  plan 
participants  and  beneficiaries  in  their  retirement 


Financing  applications  will  be 
individually  considered  and  accepted  by 
Balcor  after  it  is  determined  that  they 
satisfy  the  investment  criteria.  The 
applicant  represents  that  Balcor  or  its 
affiliates  seek  similar  types  of 
investments  (i.e..  forward-commitment 
first  mortgage  loans  on  commercial 
properties)  without  regard  for  whether 
union  labor  will  be  used  for  several 
funds  or  client  accounts  managed  by 
Balcor  and  its  affiliates.  Balcor  therefore 
seeks  such  investments  generally,  and 
will  allocate  those  that  first  meet  its 
financial  investment  standards  among 
the  funds  and  accounts  on  the  basis  of 
which  fund  or  account  committed  money 
first.  Whether  a  project  uses  union  labor 
will  be  a  factor  only  to  determine  if  the 
investment  should  be  allocated  to  the 
Trust.  Balcor  will  consider  financing 
applications  without  regard  to  the 
identity  of  the  general  contractors  or  the 
subcontractors  who  may  potentially  be 
selected  (or  who  may  already  have  been 
selected  if  such  selection  was  made 
prior  to  submission  of  the  financing 
application).  Neither  Balcor  nor  any 
affiliate  thereof  will  develop, 
rehabilitate  or  contract  or  subcontract  to 
develop  or  rehabilitate  the  realty  in 
which  the  Trust  has  an  interest.  Balcor 
will  not  be  directly  involved  in  the 
process  of  selecting  contractors, 
subcontractors  or  providers  of  goods, 
services  or  facilities,  as  selection  will  be 
made  by  the  developer  or  general 
contractor,  neither  of  which  will  be 
affiliated  with  the  Trustees  or  Balcor. 
However,  Balcor  may  establish  and 
administer  guidelines  regarding  the 
terms  of  such  selection  process  to 
ensure  prudent  selection  and 
compliance  with  the  investment 
objectives,  policies  and  limitations  of 
the  Trust.  Balcor's  decisions  on  the 
issuance  of  loans  are  final. 

9.  Balcor's  investment  criteria  will 
contain  no  requirement  that  the  real 
estate  underlying  investments  be  within 
any  specific  locales,  and  it  is  expected 
that  the  investments  will  be 
geographically  dispersed.  Therefore, 
there  will  be  no  obligation  on  the  part  of 
Balcor  to  invest  in  areas  where 
employers  whose  employees  are 
covered  by  the  Participating  Plans  are 
located.  Similarly,  there  is  no  obligation 
on  the  part  of  Balcor  to  invest  funds  of 
the  Trust  in  realty  which  is  under 


income  A  decision  to  make  an  Investment  may  not 
be  influenced  by  desire  lo  stimulate  the  real  estate 
industry  and  generate  employment,  unless  the 
investment,  when  judged  solely  on  the  basis  of  its 
economic  value  lo  the  plan,  would  be  equal  or 
superior  to  alternative  investments  available  lo  the 
plan.  (See  Advisory  Opinion  81-12A.  January  13. 
1981). 
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construction  or  to  be  rehabilitated  by 
employers  whose  employees  are 
covered  by  a  Participating  Plan.  The 
requirement  that  the  developer  have 
construction  provided  by  contractors  or 
subcontractors  who  employ  union 
laborers  is  a  general  requirement  and 
not  tied  to  laborers  represented  by 
unions  whose  members  are  covered  by  a 
Participating  Plan. 

10.  Balcor  as  investment  manager  will 
receive  a  single  fee  for  its  management 
services,  including  property 
management,  equal  to  1.45%  per  annum 
of  the  net  value  of  investments  in  real 
property  or  loans.  No  additional  fees, 
commissions  or  compensation  will  be 
paid  by  the  Trust  to  Balcor  or  any  of  its 
affiliates.  However.  Balcor  or  its 
affiliates  will  be  reimbursed  by  the 
Trust  for  certain  costs  and  expenses, 
including  travel,  appraisal  and  other 
out-of-pocket  expenses  incurred  in 
connection  with  administration  of  the 
Trust  and  property  evaluation, 
negotiation,  operation  or  disposition. 
The  Trust  will  also  pay  costs  of  on-site 
building  management  personnel  and 
office  space,  leasing  fees  paid  to  third 
parties  and  other  fees  for  professional 
and  technical  services.  Balcor  will  pay 
all  fees  and  expenses  in  connection  with 
the  organization  of  the  Trust  and  the 
offering  of  Units.  The  fee  arrangement 
will  be  fully  disclosed  in  the  Trust 
Agreement  and  Memorandum  and  will 
be  known  to  the  fiduciaries  of  each  of 
the  Participating  Plans  at  the  time  of 
their  decision  to  invest  in  the  Trust. 

11.  The  books  and  records  of  the  Trust 
will  be  audited  by  an  independent 
certified  public  accountant  each  fiscal 
year.  Copies  of  such  reports  and  other 
pertinent  information,  including  a 
summary  of  fees  and  expenses,  report  of 
acquisitions  and  appraisals  and 
schedules  of  net  asset  and  unit  values, 
will  be  forwarded  to  each  Participating 
Plan.  Trust  assets  will  be  valued  by  the 
Trustees  quarterly  based  on  valuations 
by  independent  evaluators  or 
appraisers.  Each  real  property  owned  by 
the  Trust  will  be  appraised  annually  by 
an  independent  appraiser. 

12.  Because  each  Participating  Plan 
will  incorporate  as  part  of  such  plan  the 
terms,  provisions,  and  conditions  of  the 
Trust  agreement,  the  Trust  will  occupy  a 
position  equivalent  to  the  trust  created 
under  such  Participating  Plan. 
Accordingly,  pursuant  to  Revenue 
Ruling  81-100.  it  is  the  position  of  the 
Department  that  a  "party  in  interest"  as 
defined  in  the  Act.  or  a  "disqualified 
person"  as  defined  in  the  Code,  with 
respect  to  a  Participating  Plan  may  be 
viewed  as  a  party  in  interest  or 
disqualified  person  with  respect  to  the 


Trust.  Thus,  a  transaction  between  such 
party  and  the  Trust  may  be  viewed  as  a 
prohibited  transaction  as  described  in 
section  406(a]  of  the  Act,  section  4975(c) 
of  the  Code,  or  both.  The  applicant 
represents  that  if  the  Trust  is  unable  to 
enter  into  transactions  with  certain 
persons  because  such  persons  are 
parties  in  interest  with  respect  to  a 
Participating  Plan,  the  Trust's  ability  to 
prudently  make  its  investments  and 
conduct  its  operations  solely  for  the 
benefit  of  the  Participating  Plans  will  be 
unduly  restricted.  In  addition,  the 
purchase  and  sale  of  Units  in  the  Trust 
may  be  considered  a  prohibited  sale  or 
transfer  or  assets  between  a 
Participating  Plan  and  the  Trustees  that 
is  not  exempted  by  operation  of  the 
statutory  exemption  provided  in  section 
408(b)(8)  of  the  Act  because  the  Trust  is 
not  maintained  by  a  bank  or  an 
insurance  company. 

13.  The  applicant  requests  prospective 
exemptive  relief  for  many  of  those 
classes  of  transactions  between  the 
Trust  and  certain  parties  in  interest 
which  were  afforded  exemptive  relief  in 
PTE  80-51.  The  applicant  proposes  that 
such  classes  of  transactions  be  subject 
to  similar  conditions,  limitations,  and 
restrictions  as  those  delineated  with 
respect  to  those  transactions  afforded 
exemptive  relief  in  PTE  80-51. 

14.  In  summary,  the  applicant 
represents  that  the  proposed  exemption 
for  certain  transactions  between  the 
Trust  and  certain  parties  in  interest 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because:  (a)  The  proposed 
exemption  would  allow  the  Trust  to 
enter  into  transactions  which,  although 
prohibited,  are  necessary  for  the  Trust 
to  prudently  make  its  investments  and  . 
conduct  its  operations  solely  for  the 
benefit  of  its  Participating  Plans  and 
their  participants  and  beneficiaries;  (b) 
the  proposed  exemption  would  primarily 
apply  to  various  classes  of  prohibited 
transactions  which  were  a^orded  relief 
in  PTE  80-51  and  would  be  subject  to 
similar  conditions,  limitations  and 
restrictions  as  those  delineated  with 
respect  to  those  transactions  afforded 
exemptive  relief  in  PTE  80-51;  and  (c) 
independent  fiduciaries,  unrelated  to  the 
Trust,  the  Trustees,  Balcor  or  any  other 
related  party,  will  maintain  complete 
discretion  with  respect  to  investment  of 
the  Participating  Plan's  assets  in  the 
Trust. 

For  Forther  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 


MAW  Pump  Corporatioa  Employees  Front 
Sharing  Plan  (the  Plan).  Located  in  Deerfield 
Beach.  Fk>cida 

(Application  No.  I>-e022j 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4g75(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a).  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code. 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  of 
certain  improved  property  located  in 
Deerfield  Beach.  Florida  (the  Property) 
by  the  Plan  to  the  Plan  sponsor  at  the 
greater  of  $263,000  or  the  appraised  fair 
market  value  as  of  the  date  of  the  Sale; 
provided  the  terms  and  conditions  of  the 
transaction  are  similar  to  those 
obtainable  in  an  arm's-length 
transaction  between  unrelated  parties. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  78  participants  and  total  assets  of 
$1,671,512  as  of  June  30. 1987.  The 
trustee  of  the  Plan  is  J.  David  Eller,  who 
is  also  President  of  the  Plan  sponsor. 

2.  The  Employer  was  incorporated  in 
1950  and  manufactures  water  pumps  for 
agricultural,  municipal  and  construction 
industries. 

3.0n  December  7, 1984.  the  Plan  was 
formally  terminated.  The  Plan  has 
chosen  a  five-year  liquidation  program 
in  which  all  Plan  assets  will  be 
liquidated  and  distribution  of  proceeds 
made  to  Plan  participants. 

To  facilitate  the  distribution,  the 
applicant  requests  an  exemption  which 
would  permit  the  Plan  to  sell  the 
improved  Property  to  the  Employer  for 
cash  in  amount  of  the  greater  of  $283,000 
or  the  Property's  appraised  fair  market 
value  as  of  the  date  of  the  Sale. 

4.  The  Property  is  located  at  208  N.W. 
1st  Street.  Deerfield  Beach,  Florida, 
which,  the  applicant  represents,  is 
closely  proximate  to  the  Employer's 
main  manufacturing  plant.  The  Property 
consists  of  an  office  building,  a 
warehouse,  a  concrete  tank  above 
ground,  three  sheds  and  four 
underground  metal  tanks. 

5.  The  Plan  acquired  the  Property  from 
the  city  of  Deerfield  Beach  (the  City)  in 
1980  by  means  of  an  exchange  of  land 
purchased  by  the  Plan  in  1974  and  1975 
for  $56,250.  In  addition  to  the  Property, 
the  City  also  granted  the  Plan  another 
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parcel  of  realty  valued  at  $42,000  as  part 
of  the  exchange. 

6.  The  Plan  has  leased  the  Property  to 
the  Employer  under  a  long-term  triple 
net  lease,  effective  July  1, 1980  (the 
Lease).  The  Lease  requires  the  payment 
of  $1,600  per  month,  totalling  $19,200  in 
annual  rental.  In  addition  to  the  base 
rental,  the  Employer  is  responsible  for 
all  costs  of  maintaining  the  Property, 
including  taxes,  insurance,  and  repairs, 
which  average  $5,000  per  year.' 

7.  Mahlon  J.  Saxon,  a  qualified 
independent  appraiser.  A.S.A..  of  M.J. 
Saxon  8t  Associates.  Plantation.  Florida, 
has  determined  the  fair  market  value  of 
the  improved  Property.  Mr.  Saxon 
considered  and  incorporated  the  special 
value  of  the  Property  to  the  Employer 
under  the  Lease  and  appraised  the 
Property  at  $283,000  as  of  April  15, 1988. 

8.  D.  Douglas  Hill,  a  certified  public 
accountant,  has  reviewed  the 
transaction  and  found  it  to  be  in  the  best 
interests  of  the  Plan  and  its  participants. 
In  Mr.  Hill's  opinion,  the  Sale  will  result 
in  a  substantial  gain  to  the  Plan  over  the 
Plan's  acquisition  cost  of  the  Property. 

9.  In  summary,  the  applicant 
represents  that  the  transaction  meets 
the  statutory  criteria  of  section  408(a)  of 
the  Act  because:  (a)  The  Plan  will 
receive  fair  market  value  for  its  asset 
but  in  no  event  will  it  receive  less  than 
$283,000;  (b)  a  qualified  independent 
appraiser  will  determine  the  Property's 
fair  market  value  as  of  the  date  of  the 
Sale;  [c]  the  Sale  will  be  a  one-time 
transaction  consummated  for  cash;  (d) 
the  Employer  will  pay  the  applicable 
excise  tax  and  file  Form  5330.  Return  of 
Initial  Excise  Tax  Relating  to  Pension 
and  Profit  Sharing  Plan,  within  60  days 
of  the  granting  of  this  proposed 
exemption;  and  (e)  a  certified  public 
accountant  has  determined  that  the 
transaction  is  in  the  best  interests  and 
protective  of  the  Plan  and  its 
participants  and  beneficiaries. 

For  Further  Information  Contact:  Mrs. 
Betsy  Scott  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

The  Boston  Company  Real  Estate  Counsel. 
Inc.  (TBCREC).  Located  in  Boston, 
Massachusetts 

[Application  No.  D-7511] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 


'  The  applicant  represents  that  Form  5330.  Return 
of  Initial  Excise  Tax  Relating  to  Pension  and  Profit 
Shahng  Plans,  will  be  filed  with  the  Internal 
Revenue  Service  and  that  all  applicable  excise 
taxes  in  connection  with  the  continuation  of  the 
L,ease  beyond  June  30. 19B4  will  t>e  paid  by  the 
Employer  within  60  days  of  the  granting  of  this 
exemption. 


authority  of  section  408(a)  of  the  Act 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted.  TBCREC  shall  not  be  precluded 
from  functioning  as  a  "qualified 
professional  asset  manager"  pursuant  to 
Prohibited  Transaction  Exemption  84-14 
(PTE  84-14.  49  FR  9494,  March  13, 1984) 
solely  because  of  TBCREC's  failure  to 
satisfy  Section  1(g)  of  PTE  84-14  as  a 
result  of  its  affiliation  with  E.F.  Hutton  & 
Company  (Hutton), 

Effective  Date:  If  granted,  this 
exemption  will  be  effective  as  of  the 
date  on  which  TBREC  became  an 
affiliate  of  Hutton. 

Summary  of  Facts  and  Representations 

1.  Shearson  Lehman  Hutton  Inc. 
(Shearson),  which  is  incorporated  in 
Delaware,  is  a  wholly-owned  subsidiary 
of  Shearson  Lehman  Brothers  Holdings 
Inc.  (Shearson  Holdings)  which  in  turn  is 
a  majority-owned  subsidiary  of 
American  Express  Compnay  (American 
Express).  Both  Shearson  Holdings  and 
American  Express  are  publicly-owned 
companies  whose  stock  is  traded  on  the 
New  York  Stock  Exchange.  American 
Express  and  its  subsidiaries  form  a 
diversified  financial  and  travel  services 
company. 

On  January  13, 1988,  over  90  percent 
of  the  stock  of  E.F.  Hutton  Group  Inc. 
(Hutton  Group),  the  parent  company  of 
Hutton,  was  tendered  to  SLBP 
Acquisition  Corp.  (SLBP).  a  wholly- 
owned  subsidiary  of  Shearson  Holdings, 
pursuant  to  an  Agreement  and  Plan  of 
Merger  (Merger  Agreement)  dated 
December  2. 1987,  as  amended  on 
December  28. 1987.  entered  into  among 
Shearson  Holdings.  SLBP,  and  the 
Hutton  Group.  On  January  21, 1988,  as 
permitted  by  the  terms  of  the  Merger 
Agreement,  SLBP  assigned  its  right  to 
purchase  those  shares  so  accepted  to 
Shearson,  and  Shearson  purchased  the 
shares.  As  a  result  of  the  acquisition  of 
the  Hutton  Group  stock,  Shearson 
controls  the  Hutton  Group  and  indirectly 
controls  Hutton. 

2.  On  May  2, 1985.  Hutton  entered  a 
plea  of  quilty  (the  Guilty  Plea)  to  an 
Information  filed  in  the  United  States 
District  Court  for  the  Middle  District  of 
Pennsylvania.  The  Information  charged 
that  Hutton  had  violated  the  federal 
mail  and  wire  fraud  statutes  in 
connection  with  its  handling  of  certain 
checking  accounts  it  maintained  for  the 
deposit  of  its  own  funds  during  the 
period  from  July  1. 1980  to  February  28, 
1982.  As  a  result  of  the  Guilty  Plea. 
Hutton  agreed  to  pay.  and  has  paid,  a 
criminal  fine  of  $2,000,000  plus  $750,000 
to  defray  the  costs  of  the  government 


investigation.  Hutton  further  agreed  to 
establish,  and  has  established,  a 
restitution  program  for  the  benefit  of 
commercial  banks  that  may  have  been 
damaged  by  its  actions.  None  of  the  acts 
alleged  in  the  Information,  however, 
involved  funds  or  securities  owned  by 
any  investment  advisory  or  brokerage 
clients  of  Hutton  or  any  employee 
benefit  plan  for  which  Hutton  or  any 
affiliate  is  a  party  in  interest. 

3.  On  May  16, 1988,  Hutton  entered  a 
plea  of  guilty  (the  Providence  Plea)  in 
the  United  States  District  Court  for  the 
District  of  Rhode  Island  on  two  counts 
of  violating  the  Bank  Secrecy  Act  and 
one  count  of  conspiracy  to  violate  that 
Act.  Hutton  agreed  to  pay.  and  has  paid, 
an  aggregate  fine  of  $1,010,000  as  a 
result  of  the  Providence  Plea.  The 
Information  filed  by  the  government  in 
connection  with  the  Providence  Plea 
alleges  that  the  conduct  of  the  two 
brokers,  formerly  employed  at  Hutton- 
Providence,  was  in  violation  of  the  Bank 
Secrecy  Act.  The  Bank  Secrecy  Act 
requires  the  filing  of  a  Currency 
Transaction  Report,  under  certain, 
circumstances,  if  more  than  $10,000  in 
cash  is  deposited  with  a  financial 
institution.  The  brokers'  unlawful 
conduct  occurred  primarily  in  the  period 
from  1982  to  1983.  and  no  such  conduct 
transpired  later  than  October  1984 — 
more  than  three  years  before  Shearson 
acquired  its  majority  interest  in  Hutton. 

4.  The  applicant  represents  that 
although  none  of  the  unlawful  conduct 
that  occurred  at  Hutton-Providence 
involved  Hutton's  investment 
management  activities  or  any  ERISA 
plans,  Hutton's  Guilty  Pleas  preclude 
Hutton  and  its  affiliates  from  serving  as 
a  "qualified  professional  asset  manager" 
(QPAM)  pursuant  to  sections  1(g)  and 
V(d)  of  PTE  84-14.  Section  1(g)  of  PTE 
84-14  precludes  a  person  who  otherwise 
qualifies  as  a  QPAM  from  serving  as  a 
QPAM  if  such  person  or  an  affiliate 
thereof  has  within  the  10  years 
immediately  preceding  the  transaction 
been  either  convicted  or  released  from 
imprisonment  as  a  result  of  certain 
criminal  activity.  For  purposes  of  section 
1(g)  of  PTE  84-14,  an  "affiliate"  of  a 
person  is  defined  in  relevant  part  as 
"any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person  *  *  *" 
(PTE  84-14,  section  V(d)).  As  such, 
under  this  definition  American  Express, 
Shearson  Holdings  and  all  of  their 
majority-owned  subsidiaries,  including 
TBCREC,  would  be  considered  affiliates 
of  Hutton  as  a  result  of  Shearson's 
acquisition  of  a  controlling  interest  in 
the  Hutton  Group. 
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5.  TBCREC,  a  registered  investment 
advisor  and  pension  fund  manager,  is  a 
Massachusetts  corporation  established 
in  1968  which  specializes  in  large, 
sophisticated  real  estate  transactions. 
Throughout  its  existence,  TBC31EC  has 
been  a  wholly-owned  subsidiary  of  the 
Boston  Company,  Inc.  (TBC).  TBC  is  a 
Massachusetts  corporation  which  was 
established  in  1964.  In  addition  to 
TBCREC,  TBC  owns  Boston  Safe 
Deposit  and  Trust  Company  and  several 
other  investment  subsidiaries.  In  1981, 
TBC,  which  had  theretofore  been  an 
independently-owned  public  company, 
was  acquired  by  Shearson.  TBC  has 
been  an  indirect,  vi^oUy-owned 
subsidiary  of  Shearson  since  1981. 

The  applicant  represnets  that  TBC  is  a 
separate  unit  within  the  Shearson  group 
managed  by  a  14-per8on  Board  of 
Directors  of  whom  2  are  employees  of 
Shearson.  2  are  employees  of  TBC,  and 
10  are  outside  directors  unafTiliated  with 
Shearson.  TBC  maintains  its  own 
separate  corporate  headquarters  in 
Boston,  Massachusetts,  and  is 
essentially  operated  independently  of 
Shearson. 

The  applicant  represents  further  that 
TBCREC,  also  headquartered  in  Boston, 
is  managed  by  a  team  of  executive 
officers  none  or  whom  is,  in  any  other 
respect,  affiliated  with  Shearson.  In 
particular,  no  TBCREC  officer  is  an 
officer  or  an  employee  of  Shearson  or 
any  non-TBC  Shearson  subsidiary.  None 
of  the  TBCREC  officers  is  an  officer  or 
employee  of  Hutton.  In  addition.  Hutton 
is  part  of  a  completely  separate 
operating  unit  within  the  Shearson  group 
and  none  of  TBCREC's  operations 
involve  Shearson  or  any  of  its  non-TBC 
subsidiaries,  including  Hutton. 

6.  TBCREC  is  retained  by  15 
institutional  clients,  of  which  10  are 
large  ERISA  plans.  Each  of  these  ERISA 
plan  clients  has  aggregate  assets  in 
excess  of  $600  million.  Real  estate 
assets  held  by  these  institutional  chents 
tiave  a  value  of  $2.23  billion. 

The  applicant  asserts  that  failure  to 
grant  the  requested  exemption  will 
prohibit  such  plans  for  which  TBCREC 
acts  as  investment  manager  from 
engaging  in  transactions  with  parties  in 
interest  that  would  otherwise  be 
permitted  under  PTE  84-14  and  will 
cause  plans  to  forego  attractive 
investment  opportimities.  TBCREC 
typically  engages  in  real  estate 
transactions  which  may  be  structured  in 
a  variety  of  different  ways,  including 
participating  mortgages,  joint  ventures 
or  other  partnership  interests,  or  outright 
fee  ownership.  In  all  of  these  contexts, 
there  is  a  significant  risk  that  the  party 
with  which  the  plan  is  dealing  will  be  a 
party  in  interest.  Given  the  fcize  of  the 


plans  which  TBCREC  represents,  the 
large  number  of  service  providers 
(particularly  financial  institutions) 
which  such  plans  engage  and  the 
breadth  of  the  ERISA  definition  of 
"party  in  interest",  it  is  not  uncommon 
for  a  proposed  transaction  in  the  private 
real  estate  market  to  involve  a  party  in 
interest 

7.  Accordingly,  the  apphcant  proposes 
that  for  the  purposes  ojf  section  V(d)  of 
PTE  84-14,  Hutton  not  be  considered  an 
affiliate  of  TBCREC,  in  order  that 
TBCREC  may  continue  to  avail  itself  of 
the  provisions  of  PTE  84-14, 
notwithstanding  the  acquisition  of 
Hutton  by  Shearson  and  the  resultant 
failure  to  comply  with  section  1(g)  of 
PTE  84-14. 

8.  The  applicant  represents  that  the 
following  safeguards  will  be  present  to 
assure  that  the  flexibility  which  PTE  84- 
14  provides  will  be  utilized  by  TBCREC 
in  a  manner  protective  of  and  beneficial 
to  both  ERISA  plans  and  their 
participants: 

(a)  FTE  84-14  includes  numerous  odier 
conditions  all  of  which  would  continue 
to  apply  and  to  assure  that  the  best 
interests  of  ERISA  plans  are  served: 

(b)  All  of  TBCREC's  ERISA  plan 
clients  are  large  plans,  and  hence  have 
access  to  the  resources  and 
sophistication  needed  to  properly 
monitor  TBCREC's  performance  as 
investment  manager 

(c)  All  of  the  Hutton  criminal  activity 
in  question  occurred  to  its  acquisition  by 
Shearson.  Shearson  is  fully  cooperating 
with  all  ongoing  government 
investigations,  and  Shearson  is  actively 
working  to  install  various  safeguards 
and  procedures  designed  to  protect 
against  such  violations  in  the  future;  and 

(d)  As  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  (the  Advisers  Act), 
TBCREC  is  subject  to  the  jurisdiction  of 
the  Securities  and  Exchange 
Commission  [SEC]  and  to  the 
substantive  requirements  of  the 
Advisers  Act.  TBCREC  must  make 
annual  filings  with  the  SEC  and  is 
subject  to  unannounced  audits  by  the 
SEC  to  assure  compUance  with  the 
requirements  of  the  Advisers  Act. 

9.  In  addition,  the  applicant  represents 
that  Hutton  and  Shearson  have  taken  a 
number  of  steps  to  ensure  that  conduct 
such  as  that  leading  to  the  Guilty  Plea 
and  the  Providence  Plea  will  not  recur. 
In  connection  with  the  Guilty  Piea. 
Hutton  acted  to  recompense  its 
depository  banks  for  any  harm  that  may 
have  been  caused  by  the  illegal  acts. 
Hutton  offered  to  make  full  restitution 
(including  interest  to  date  of  payment) 
to  any  bank  with  which  it  maintained  a 
deposit  relationship  during  the  period 


lu^  1. 1960  to  December  31, 1962  for  any 
net  uncompensated  interest  losses 
incurred  by  the  bank  as  a  result  of 
Hutton's  having  drawn  on  uncollected 
funds  without  prior  written  agreement. 
Htitton's  offer  to  reimburse  its  banks 
included  unreimbursed  service  fees, 
unreimbursed  charges  in  respect  of  uses 
of  uncollected  funds,  and  interest  on  the 
foregoing  amounts. 

The  applicant  represents  that  Hutton 
also  initiated  changes  in  its 
organizational  structure  and 
management  practices  as  follows: 

(a)  Nearly  all  of  Hutton's  financial 
operations  were  realigned  and  subjected 
to  centralized  control. 

(b)  Hutton  also  installed  a 
computerized  Branch  Information 
Processing  System  to  expedite  and 
improve  communications  between  its 
New  York  headquarters  and  its  more 
than  400  branches,  which  allows 
Hutton's  headquarters  in  New  York  to 
monitor  drawdown  activity  at  the 
branch  and  regional  levels. 

(c)  Hutton  also  held  instructional 
meetings  for  its  employees  in  18  cities 
from  coast  to  coast  with  respect  to  the 
nature  of  the  activities  that  were  found 
unlawful  and/or  now  are  enjoined,  and 
explained  the  revised  internal  controls 
and  auditing  procedures  that  Hutton 
was  putting  in  place  with  respect  to  its 
cash  concentration  system. 

10.  Subsequent  to  the  Guilty  Plea, 
Hutton  Group  retained  the  Honorable 
Griffin  Bell,  former  Attorney  General  of 
the  United  Staes  and  a  one  time  Judge  of 
the  United  States  Court  of  Appeals  for 
the  Fifth  Circuit,  to  conduct  an 
independent  inquiry  into  the  cash 
management  practices  to  which  Hutton 
pleaded  guilty. 

Judge  Bell  found  that  ultimate 
management  responsibility  for  the 
practices  in  question  rested  with 
Thomas  P.  Lynch,  then  Executive  Vice 
President  and  Chief  Financial  Officer  of 
Hutton,  and  with  Thomas  P.  Morley, 
then  Senior  Vice  President  and  Money 
Mobilizer  of  Hutton.  Judge  Bell 
determined  that  the  practices  were 
developed  and  carried  out  by  middle 
management  employees  who  generally 
believed  they  were  operating  within  the 
law,  and  that  Messrs.  Lynch  and  Morley, 
though  not  bearing  any  criminal 
responsibility  for  the  practices,  should 
have  detected  and/or  prevented  them. 
Following  the  release  of  the  Bell  Report, 
both  Mr.  Lynch  and  Mr.  Morley 
relinquished  their  positions. 

The  Bell  Report  also  recommended 
substantial  monetary  and  other 
sanctions  against  other  Hutton 
employees.  All  of  the  culpable  Hutton 
employees  involved  in  the  activities 
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which  led  to  the  Guilty  Plea  resigned  or 
were  dismissed  prior  to  Shearson's 
acquisition  of  Hutton  Group.  In  addition, 
Judge  Bell  recommended  a  number  of 
procedural  and  structural  reforms 
designed  to  ensure  that  the  practices  in 
question  did  not  recur. 
These  changes  included: 

(a)  Restructuring  the  financing. 
Financial  control,  operations  and  general 
counsel  functions; 

(b)  Establishing  a  separate  audit 
committee  for  Hutton  to  specificially 
review  Mutton's  activities  to  supplement 
the  existing  audit  committee  of  Hutton 
Group,  with  full  access  to  the  chief 
executive  officer  and  the  board  of 
directors;  and 

(c)  Working  in  conjunction  with  the 
Ethics  Resource  Center  in  Washington, 
DC  to  develop  a  corporate  code  of 
ethics,  supplemented  by  educational 
and  monitoring  programs. 

11.  In  late  December  1987,  following 
the  announcement  of  Shearson's 
acquisition  of  Hutton,  Shearson  retained 
outside  counsel  to  conduct  an  internal 
investigation  and  provide  legal  advice 
concerning  compliance  by  Hutton,  prior 
to  its  acquisition  by  Shearson,  with  the 
reporting  requirements  of  the  Bank 
Secrecy  Act. 

The  investigation  revealed  unreported 
currency  transactions  (over  half 
involved  tmder  $20,000  and  90% 
involved  under  $50,000)  at  Hutton 
branch  offices,  prior  to  Shearson's 
acquisition  of  Hutton.  A  majority  of 
potential  non-reporting  occurred  in  two 
New  York  retail  offices.  Isolated 
instances  of  possible  non-reporting  were 
found  in  seven  additional  Hutton  branch 
offices  in  the  New  York  metropolitan 
area.  No  such  instances  were  found  in 
the  offices  reviewed  outside  the  New 
York  area.  The  persons  potentially 
involved  in  the  possible  violations  were 
exclusively  branch  office  personnel. 
Outside  counsel  is  in  the  process  of 
evaluating  the  possible  involvement  of 
any  individuals  in  these  branches  and 
will  provide  Shearson  with  a  report  as 
to  such  involvement.  Shearson  has 
advised  the  United  States  Attorney  for 
the  Southern  District  of  New  York  of 
Shearson's  internal  investigation  and  is 
cooperating  with  the  United  States 
Attorney  in  his  inquiry. 

12.  The  applicant  states  that  in 
connection  with  its  request  for  an 
exemption  from  the  Securities  and 
Exchange  Commission  from  the 
provisions  of  section  9(a)  of  the 
Investment  Company  Act  of  1940,* 


Shearson  at  its  expense  has  agreed  to 
retain  independent  auditors: 

(a)  To  confirm  that  the  Shearson 
currency  reporting  procedures  are  in 
place,  and  that  the  computer  software 
program  used  in  connection  with  the 
procedures  is  operational,  with  respect 
to  each  former  Hutton  branch  office; 

(b)  To  review  the  procedures:  (i)  To 
determine  whether  the  procedures  are 
reasonably  designed  to  ensure 
compliance  with  the  currency 
transaction  reporting  provisions  of  the 
Bank  Secrecy  Act,  (ii)  to  detect  non- 
compliance with  the  procedures,  and 
(iii)  to  make  recommendations,  if 
appropriate,  for  changes  in  the 
procedures  and  staffing  necessary 
reasonably  to  ensure  compliance  with 
applicable  law  relating  to  currency 
transaction  reporting;  and 

(c)  To  report  to  Shearson  the  results  of 
its  review. 

The  auditors'  review  will  be 
completed  within  180  days  of  the  filing 
of  the  request  for  exemption.  Shearson 
will,  within  80  days  of  dehvery  to  it  of 
the  auditors'  report  and 
recommendations,  if  any,  submit  the 
report  and  recommendations  to  the 
Commission  together  with  a  report  of 
Shearson  setting  forth  the  action  it  has 
taken  or  proposes  to  take  concerning  the 
implementation  of  the 
recommendations. 

13.  The  applicant  states  that  as  of 
February  8. 1988,  as  part  of  the 
consolidation  of  the  Hutton  branch 
offices  into  the  Shearson  branch  office 
system,  each  Hutton  branch  has  been 
made  subject  to  the  same  internal 
procedures  for  processing  currency 
transactions  as  those  to  which  Shearson 
is  subject.  Shearson's  procedures  with 
respect  to  currency  transaction  reporting 
were  adopted  as  a  means  of  avoiding 
the  type  of  situation  that  occurred  at 
Hutton-Providence.  The  procedures 
prohibit  the  deposit  or  payment  in 
currency  at  any  Shearson  or  Hutton 
branch  office.  The  procedures  also 
mandate  that  any  Shearson  or  Hutton 
employee  who  is  asked  by  a  customer  to 
deposit  currency  in  any  account,  inform 
the  customer  that  Shearson  and  Hutton 
will  only  accept  a  non-cash  instrument 
and  will  not  accept  cash.  The 
procedures  further  protect  against  the 
kind  of  irregularities  that  occurred  at 
Hutton-Providence  by  requiring 
Shearson  and  Hutton  employees  to 
notify  immediately  not  only  their  branch 


*  Section  9(a)  of  the  Investment  Company  Act  of 
1940  stales,  in  part,  that  it  shall  be  unlawful  for  a 
person  to  serve  as  or  act  in  the  capacity  of 
employee.  ofPicer,  director,  member  of  an  advisory 


board,  investment  advisor,  or  depositor  of  any 
registered  investment  company,  or  principal 
underwriter  for  any  registered  open-end  company, 
registered  unit  investment  trust,  or  registered  face 
amount  certificate  company  if  such  person,  or  an 
affiliate  of  such  person,  has  engaged  in  certain 
criminal  activity  (as  specified  in  section  9(a)t1)). 


manager,  but  also  Shearson's 
Compliance  Department,  if  any 
customer,  during  a  limited  period  of 
time,  deposits  a  series  of  cashier's 
checks,  traveler's  checks,  money  order 
or  checks  in  bearer  form  [i.e.,  checks 
made  payable  to  cash  or  endorsed  in 
blank)  that  are  each  under  $10,000  but 
collectively  exceed  $10,000. 

The  applicant  also  notes  that  as  an 
additional  safeguard  against 
irregularities  in  currency  transaction 
reporting,  the  procedures  expressly 
forbid  Shearson  and  Hutton  brokers  and 
all  other  Shearson  and  Hutton 
employees  from  engaging  in  any  of  the 
following  activities: 

(a)  Taking  procession  of  currency  for 
a  customer 

(b)  Escorting  a  customer  to  a  financial 
institution  to  convert  currency  to  an 
acceptable  means  of  payment;  and/or 

(c)  Advising  a  customer  as  to  how  to 
"structure"  his  transaction  with  a 
financial  institution  in  order  to  avoid  the 
financial  institution's  reporting 
requirements  under  the  Currency 
Transaction  Reporting  Act. 

Shearson  and  Hutton  employees  are 
also  informed  that  failure  to  comply 
with  these  procedures  will  subject  the 
offender  to  internal  disciphnary  action 
and  possibly  to  civil  and  criminal 
liability  for  violating  Federal  Law. 

14.  In  summary,  the  applicant 
represents  that  this  proposed  exemption 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because,  among  other  things:  (a) 
TBCREC  is  to  a  very  significant  respect 
operated  independently  of  Shearson  and 
is  operated  independently  of  Hutton;  (b) 
none  of  TBCREC's  officers  is  an  officer 
or  employee  of  Hutton;  (c)  Hutton's 
criminal  activity  in  every  case  took 
place  before  its  acquisition  by  Shearson; 

(d)  both  Hutton  and  Shearson  have 
undertaken  substantial  reforms  and  put 
in  place  procedures  designed  to  prevent 
any  recurrence  of  the  criminal  activity; 

(e)  the  other  provisions  of  PTE  84-14 
taken  together  with  Shearson's 
independent  audit  procedures 
established  pursuant  to  its  exemption 
request  under  section  9(a)  of  the 
Investment  Company  Act  of  1940.  are 
sufficient  to  assure  that  the  best 
interests  of  the  ERISA  plans  and  their 
participants  are  served;  and  (f)  "reCREC 
will  be  able  to  take  advantage  of  a 
broader  variety  of  attractive  investment 
opportunities  on  behalf  of  the 
participants  and  beneficiaries  of  its 
clients'  plans. 

For  Further  Information  Contact: 
Joseph  L.  Roberts  III  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 
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Pucketi  Machinery  Company  Profit  Sharing 
Plan  (the  Plan),  Located  in  fackson.  MS 

[Application  No.  D-7576J 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a).  406  (b)(1)  and  (b)(2)  and  407(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  continued  leasing  (the  Extended 
Lease)  of  certain  improved  real  property 
(the  Real  Property)  by  the  Plan  to 
Puckett  Machinery  Company  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan,  provided  the  terms 
of  the  Extended  Lease  are  at  least  as 
favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

Effective  Date:  If  granted,  this 
proposed  exemption  will  be  effective 
April  1, 1985. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  having  194  participants  and  net 
assets  of  approximately  $2,480,522  as  of 
December  31, 198a  The  trustee  of  the 
Plan  is  Deposit  Guaranty  National  Bank 
(the  Trustee),  a  national  banking 
association  with  its  principal  office 
located  in  Jackson,  Mississippi.  The 
Trustee  makes  investment  decisions  for 
the  Plan. 

2.  The  Employer,  which  maintains  its 
principal  place  of  business  in  Natchez, 
Mississippi,  is  engaged  in  the  business 
of  selling  and  leasing  heavy  equipment 
and  machinery.  The  Employer  is  a 
dealer  for  Caterpillar,  inc.  equipment 
and  machinery  which  it  sells  to  the 
public. 

3.  Among  the  assets  of  the  Plan  is  an 
unencumbered  parcel  of  land  located  at 
Highway  81  North.  Natchez,  Mississippi. 
The  Real  Property  consists  of  6.5  acres 
of  land  and  two  buildings  situated 
thereon.  A  predecessor  of  the  Plan 
acquired  the  Real  Property  in  1970  for 
$250,000  from  a  party  in  interest.  At  that 
time  of  the  purchase,  the  Real  Property 
was  leased  to  a  related  party.  Since 
1970,  the  Plan  and  its  predecessor 
entities  have  leased  the  Real  Property  to 
the  Employer  and  the  Employer's 
predecessor  corporations  under  the 
terms  of  a  formal  written  lease  (the 
Original  Lease). 

4.  The  Original  Lease  had  an  initial 
term  beginning  April  1. 1970  and  ending 


March  31, 1985.  It  also  contained  a 
renewal  option  for  another  ten  year 
period.  The  Original  Lease  required  the 
Employer  to  pay  the  Plan  a  total  annual 
rental  of  $24,000  for  the  Real  Property  or 
$2,000  monthly.  The  Original  Lease  also 
required  the  Employer  to  repair  and 
maintain  the  demised  premises  with  the 
exception  of  the  roof  and  foundation 
which  remained  the  responsibility  of  the 
Plan.  The  Original  Lease  further 
obligated  the  Employer  to  insure  the 
premises  against  casualty  loss  and  to 
pay  all  state,  county  and  municipal  ad 
valorem  taxes  and  special  improvement 
assessments  levied  against  the  real 
Property.  The  applicant  represents  that 
the  Original  Lease  satisfied  the 
requirements  of  section  414(c)(2)  of  the 
Act  and,  therefore,  was  exempt 
statutorily  from  the  prohibitions  of 
sections  406  and  407  of  the  Act  through 
June  30, 1984.» 

5.  On  March  25, 1985,  the  Plan  and  the 
Employer  agreed  to  continue  their 
leasing  arrangement  for  a  period  of  five 
years  commencing  April  1, 1985  and 
ending  March  31, 1990.  Although  the 
Extended  Lease  was  based  primarily  on 
the  same  terms  and  conditions  as  the 
Original  Lease,  the  rental  was  increased 
from  $2,000  to  $4,000  per  month  to  reflect 
the  fair  market  rental  value  of  the  Real 
Property.  According  to  the  applicant,  the 
Employer  has  paid  all  rental  amounts 
under  the  Extended  Lease  in  a  timely 
manner.  In  addition,  the  applicant 
represents  that  the  Trustee  has 
represented  the  interests  of  the  Plan  as 
the  independent  fiduciary  under  the 
Extended  Lease  and  has  agreed  with  the 
decision  to  extend  such  lease. 

6.  On  August  12, 1987,  the  Employer 
was  notified  by  the  Department  of 
violations  of  sections  406  and  407  of  the 
Act  stemming  from  its  continued  leasing 
arrangement  with  the  Plan.  In  this 
connection,  the  Trustee  has  requested 
an  administrative  exemption  that  will 
permit  the  continuation  of  the  Extended 
Lease  as  well  as  the  holding  of  the  Real 
Property  by  the  Plan.  The  Employer 
represents  that  for  the  period  July  1, 1984 
through  April  1, 1985  it  will  pay  the 
Internal  Revenue  Service  (the  Service) 
all  applicable  excise  taxes  that  may  be 
due  by  reason  of  the  continuing  nature 
of  the  Extended  Lease  within  90  days  of 
the  publication  in  the  Federal  Register  of 
the  grant  of  the  notice  of  proposed 
exemption.  In  addition,  the  Employer 
represents  that  it  will  pay  the  Plan  the 
difference  between  the  fair  market 
rental  value  of  the  Real  Property  and  the 
rental  actually  paid  plus  reasonable 


'  The  Department  expteases  no  opinion  on 
whether  the  Original  Lease  satiafied  the 
requirements  of  section  4l4(cH2|  of  the  Act. 


interest  on  the  rental  deficiency  for  the 
same  period.  Appropriate 
determinations  of  deficient  rent  and 
interest  will  be  made  by  the  Trustee. 

7.  As  stated  previously,  the  Extended 
Lease  requires  an  annual  rental  of 
$48,000  which  is  payable  in  equal 
monthly  installments  until  its  expiration 
on  March  31, 1990.  The  Extended  Lease 
also  obligates  the  Employer  to  pay  all  ad 
valorem  taxes  assessed  against  the  Real 
Property,  all  insurance  premiums  as  well 
as  certain  repair  and  maintenance  costs 
incurred  on  the  Real  Property.  In  the 
event  the  Employer  defaults  on  its  lease 
obligations,  the  Trustee  is  empowered  to 
sell  the  Real  Property  to  an  unrelated 
party. 

The  Trustee  proposes  to  supplement 
the  Extended  Lease  with  a  written 
addendum  (the  Addendum).  The 
Addendum  lengthens  the  terms  of  the 
Extended  Lease  for  two  successive  five 
year  periods  (from  April  1, 1990  until 
March  31, 1995  and  from  April  1. 1995 
until  March  31,  2000).  Such  option  to 
extend  the  Extended  Lease  may  be 
exercised  by  the  Employer  by  giving 
written  notice  to  the  Plan  not  more  than 
twelve  months  nor  less  than  six  months 
prior  to  the  then  existing  term.  Each 
extended  term  of  the  Extended  Lease 
will  be  pursuant  to  the  terms  and 
conditions  described  above,  but  at  an 
increased  rental.  No  extension  of  the 
Extended  Lease  beyond  its  initial  term 
will  be  permitted  unless  the  Trustee 
determines  before  each  proposed 
extension,  that  such  extension  is  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries.  The 
Addendum  further  provides  that  the 
annual  rental  of  the  leased  premises  for 
the  initial  and  subsequent  Extended 
Lease  term  will  be  an  amount  equal  to 
the  greater  of  the  annual  rental  being 
charged  for  the  preceding  lease  term  or 
comparable  market  rentals  in  Natchez, 
Mississippi  as  determined  by  an 
independent  appraiser.  Such 
reappraisals  will  be  performed  at  the 
direction  of  the  Trustee. 

8.  The  Real  Property  was  appraised  by 
Mr.  Gary  H.  Krize  (Mr.  Krize),  ASA, 
CRPA,  CRA,  an  independent  appraiser 
affiliated  with  Krize  Appraisal  Company 
of  Natchez,  Mississippi.  On  May  9, 1985, 
Mr.  Krize  placed  the  fair  market  value 
and  annual  fair  market  rental  value  of 
the  Real  Property  at  $321,000  and 
$43,000,  respectively.  In  an  updated 
appraisal  report  dated  September  14, 
1987,  Mr.  Krize  determined  that  the  Real 
Property  had  a  fair  market  value  of 


Federal  Registef  /  Vol.  53.  No.  146  /  Friday,  July  29.  1988  /  NoticP!^ 


2872: 


$349,000  and  a  fair  market  rental  value 
of  $45,000,  annually." 

9.  As  noted  above,  the  Trustee  will 
continue  serving  as  the  independent 
fiduciary  for  the  Plan  with  respect  to  the 
continuation  of  the  Extended  Lease.  The 
Trustee  represents  that  it  maintains 
retirement  plans  with  total  assets  that 
are  in  excess  of  $300  million  and  it  says 
it  has  been  administering  plans  for  over 
30  years.  The  Trustee  also  asserts,  that 
it  has  had  experience  under  the  Act 
through  its  involvement  in  audits 
initiated  by  the  Department  and  the 
Service.  Moreover,  the  Trustee 
represents  that  it  recognizes  its  duties, 
responsibihties  and  liabilities  under  the 
Act  as  a  Plan  Fiduciary. 

In  describing  its  pre-existing 
relationship  with  the  Employer,  the 
Trustee  states  that  no  shareholders  of 
the  Employer  serve  on  its  board  of 
directors  or  vice  versa.  The  Trustee 
represents  that  it  has  given  the 
Employer  a  line  of  credit  totaling  $7.5 
million.  The  Trustee  asserts  that  the 
Employer's  draw  against  this  line  of 
credit  is  $5  million  or  .003  percent  of  the 
Trustee's  loans  and  lines  of  credit.  The 
Trustee  also  states  that  it  has  total 
deposits  exceeding  $2  billion  and  that  it 
holds  deposits  of  the  Employer  of  less 
than  $10,000. 

10.  The  Trustee  states  that  it  has 
reviewed  all  documentation  associated 
with  the  transaction  and  certifies  that 
the  terms  contained  therein  are 
comparable  with  the  terms  of  similar 
transactions  in  Mississippi.  The  Trustee 
also  believes  the  Extended  Lease 
provision  requiring  the  Plan  to  repair  the 
roof  and  the  foundation  of  the  demised 
premises  is  an  appropriate  condition 
and  a  common  practice  in  the  leasing  of 
commercial  buildings  within  Mississippi. 
Based  upon  its  review  of  transaction 
documents,  the  Trustee  believes  the 
transaction  is  in  the  best  interests  Of  the 
Plan  and  its  participants  and 
beneficiaries. 

In  conjunction  with  the  transaction, 
the  Trustee  has  reviewed  the  overall 
investment  portfolio  of  the  Plan  and 
considered  the  liquidity  requirements.  In 
addition,  the  Trustee  has  examined  the 
diversification  of  the  Plan's  assets  in 
light  of  the  transaction  and  it  has 
determined  that  there  exists  sufficient 
diversification  to  satisfy  the  Plan's 
liquidity  needs.  Based  upon  its  analysis 
of  the  Plan's  portfolio,  the  Trustee 


•  The  Employer  represents  that  to  the  extent  the 
annual  rental  amount  of  $48,000  exceeds  the  fair 
market  rental  value  of  the  Real  Property,  it  will  treat 
the  amount  of  excess  rent  as  a  contribution  to  the 
Plan.  The  Employer  also  states  that  the  amount  of 
excess  rental  wtien  added  to  lh«  annual  additions  to 
the  Plan  will  not  exceed  the  limitation  prescribed  by 
section  415  of  the  Code. 


concludes  that  the  transaction  complies 
with  the  Plan's  investment  objectives 
and  policies. 

The  Trustee  asserts  that  it  has  used 
due  care  in  examining  the  safety  of  the 
Extended  Lease  as  well  as  the  probable 
income  and  gain  to  be  derived  therefrom 
by  the  Plan.  In  addition,  the  Trustee  has 
determined  that  the  Extended  Lease  will 
offer  the  Plan  a  fair  return  that  is 
commensurate  with  prevailing  lease 
rates.  Finally,  with  respect  to  the 
diversification  of  the  Plan's  assets,  the 
Trustee  believes  the  transaction,  which 
represents  approximately  14  percent  of 
the  Plan's  assets,  will  not  result  in  Plan 
property  being  invested  in  whole,  or  in 
an  unreasonably  large  proportion,  in  one 
type  of  investment  vehicle  or  in  various 
investment  vehicles  that  are  dependent 
upon  the  success  of  a  single  enterprise 
or  the  conditions  of  one  locality. 

The  Trustee  has  agreed  to  monitor  the 
Extended  Lease  throughout  its  duration 
and  to  take  actions  that  are  necessary 
and  proper  to  safeguard  the  interests  of 
the  Plan.  In  this  connection,  the  Trustee 
represents  that  it  will  receive  and 
review  financial  statements  and  other 
documents  that  are  required  to  be  filed 
by  the  Plan.  Moreover,  the  Trustee 
states  that  it  will  discharge  its  duties  in 
accordance  with  the  dotniments  and 
instruments  governing  the  Plan  insofar 
as  they  are  consistent  with  the 
protection  of  employee  benefit  rights 
under  the  Act. 

11.  In  summary,  it  is  represented  that 
the  transaction  satisfies  the  terms  and 
conditions  of  section  408(a)  of  the  Act 
because:  (a)  The  Trustee,  as  the 
independent  fiduciary  on  behalf  of  the 
Plan,  has  determined  that  the  Extended 
Lease  with  the  proposed  Addendum  is 
an  appropriate  investment  for  the  Plan 
and  is  in  the  best  interests  of  the  Plan 
and  its  participants  and  beneficiaries; 
(b)  the  rights  of  the  participants  and 
beneficiaries  of  the  Plan  are  being 
protected  by  the  Trustee  which  has 
approved  the  terms  of  the  Extended 
Lease  and  will  continue  monitoring  such 
lease  throughout  its  duration:  (c)  the 
value  of  the  Real  Property  is 
approximately  14  percent  of  the  Plan's 
assets;  (d)  in  the  event  the  Employer 
defaults  in  payments  due  under  the 
Extended  Lease,  the  Trustee  will  have 
the  discretion  to  sell  the  Real  Property 
to  an  unrelated  party;  (e)  the  Employer 
will  pay  the  Service  all  applicable 
excise  taxes  which  may  be  due  by 
reason  of  the  past  leasing  of  the  Real 
Property  within  90  days  of  the 
publication  in  the  Federal  Register  of  the 
grant  of  the  notice  of  proposed 
exemption;  and  (f)  the  Employer  will 
pay  the  Plan  the  difference  between  the 


fair  market  rental  value  of  the  Real 
Property  and  the  amount  of  rental 
actually  paid  together  wilti  inieresi  on 
such  excess  for  the  penod  July  t.  >984 
until  April  1.  1985  as  such  amounts  arp 
determined  by  the  Trustee 

Tax  Cnnsepupnces  of  Transactior 

The  Department  of  the  Treasury'  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  vt.!'je  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Internal 
Revenue  Code  including  sections 
401(a)(4),  404  and  415 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption  will 
be  provided  to  all  interested  persons  by 
either  mail  or  hand  delivery  within  30 
days  of  the  date  of  publication  of  the 
notice  of  pendency  in  the  Federal 
Register.  Such  notice  shall  include  a 
copy  of  the  notice  of  pendency  of  the 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  on 
and/or  to  request  a  hearing  with  respect 
to  the  proposed  exemption.  Comments 
are  due  within  60  days  of  the  date  of 
publication  of  the  proposed  exemption 
in  the  Federal  Register. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
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employees  of  the  employer  maintaining 
the  plan  and  their  benenciaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  497S(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  benenciaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  tvill  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  26th  day  of 
July  1968. 

Robert  |.  Doyle. 

Acting  Director  of  Regulations  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor 
[FR  Doc.  88-17175  Filed  7-28-88;  8:45  am) 
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(ProMMtad  Transaction  Exemption  88-72; 
Exemption  Application  Na  0-6911  et  al.] 

Grant  of  Indlvkfual  Exemptions; 
Schroder  Real  Estate  Fund  A  (ttie 
Fund)  et  aL 

agency:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

action:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 


and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  Hndings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Schroder  Real  EsUte  Fund  A  (the  Fund), 
Located  in  New  York.  NY 

[Prohibited  Transaction  Exemption  88-72; 
Exemption  Application  No.  0-6911] 

Exemption 

Section  I.  Exemption  for  Certain 
Transactions  Involving  the  Fund 

(a)  The  restrictions  of  sections  406(a], 
406(b)(2)  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code,  shall  not  apply  to  the  transactions 
described  below  if  the  applicable 
conditions  set  forth  in  Section  III  are 
met. 

(1)  Transactions  Between  Parties-In- 
Interest  and  the  Fund:  General.  Any 
transaction  between  a  party-in-interest 
with  respect  to  a  plan  which  has  an 
interest  in  the  Fund  (a  Participating 
Plan)  and  the  Fund,  or  any  acquisition  or 
holding  by  the  Fund  of  employer 
securities  or  employer  real  property,  if 


the  party  in  interest  is  not  Schroder  Real 
Estate  Associates  (Schroder)  or  one  of 
its  affiliates,  any  other  Fund  maintained 
by  Schroder  or  one  of  its  a^iliates.  and 
if,  at  the  time  of  the  transaction, 
acquisition  or  holding,  the  interest  of  the 
Participating  Plan,  together  with  the 
interests  of  any  other  Participating  Plans 
maintained  by  the  same  employer  or 
employee  organization  in  the  Fund,  does 
not  exceed  10  percent  of  the  total  of  all 
assets  in  the  Fund. 

(2)  Special  Transactions  Not  Meeting 
the  Criteria  of  Section  1(a)(1)  Between 
Employers  of  Employees  Covered  by  a 
Multiemployer  Plan  and  the  Fund.  Any 
transaction  between  an  employer  (or  an 
affiliate  of  an  employer)  of  employees 
covered  by  a  multiemployer  plan  (as 
defined  in  section  3(37){A)  of  the  Act 
and  section  414(f)(1)  of  the  Code)  that  is 
a  Participating  Plan,  and  the  Fund,  or 
any  acquisition  or  holding  by  the  Fund 
of  employer  securities  or  employer  real 
property,  if  at  the  time  of  the 
transaction,  acquisition  or  holding — 

(A)  The  interest  of  the  Participating 
Plan  does  not  exceed  10%  of  the  total 
assets  of  the  Fund,  and  the  employer  is 
not  as  "substantial  employer"  with 
respect  to  the  Participating  Plan,  as 
defined  in  section  4001(a)(2)  of  the  Act; 
or 

(B)  The  interest  of  the  Participating 
Plan  in  the  Fund  exceeds  10  percent  of 
the  total  assets  in  the  Fund,  but  the 
employer  is  not  a  "substantial 
employer"  with  respect  to  the  plan  and 
would  not  be  a  "substantial  employer"  if 
"5  percent"  were  substituted  for  "10 
percent"  in  the  definition  of  "substantial 
employer." 

(3)  Acquisitions,  Sales,  or  Holdings  of 
Employer  Securities  and  Employer  Real 
Property.  (A)  Except  as  provided  in 
subsection  (B)  of  this  section  (3),  any 
acquisition,  sale  or  holding  of  employer 
securities  or  employer  real  property  by 
the  Fund  which  does  not  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  I,  if  no  commission 
is  paid  to  Schroder  or  to  the  employer, 
or  any  affiliate  of  Schroder  or  the 
employer  in  connection  with  the 
acquisition  or  sale  of  employer 
securities  or  the  acquisition,  sale  or 
lease  of  employer  real  property;  and 

(i)  In  the  case  of  employer  real 
property — 

(aa)  Each  parcel  of  employer  real 
property  and  the  improvements  thereon 
held  by  the  Fund  are  suitable  (or 
adaptable  without  excessive  cost)  for 
use  by  different  tenants,  and 

(bb)  The  property  of  the  Fund  that  is 
leased  or  held  for  lease  to  others,  in  the 
aggregate,  is  dispersed  geographically. 
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(ii)  In  the  case  of  employer 
securities — 

(aa)  Neither  Schroder  nor  any  of  its 
affiliates  is  an  affiliate  of  the  issuer  of 
the  security,  and 

(bb)  If  the  security  is  an  obligation  of 
the  issuer,  either 

1.  The  Fund  owns  the  obligation  at  the 
time  the  plan  acquires  an  interest  in  the 
Fund,  and  interests  in  the  Fund  are 
offered  and  redeemed  in  accordance 
with  valuation  procedures  of  the  Fund 
applied  on  a  uniform  or  consistent  basis, 
or 

2.  Immediately  after  acquisition  of  the 
obligation  by  the  Fund  not  more  than  25 
percent  of  the  aggregate  amount  of 
obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  such  plan,  and  at  least  50 
percent  of  the  aggregate  amount  of 
obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  persons  independent  of  the 
issuer.  Schroder,  its  affiliates,  and  any 
collective  investment  fund  maintained 
by  Schroder  or  its  affiliates,  shall  be 
considered  to  be  persons  independent  of 
the  issuer  if  Schroder  is  not  an  affiliate 
of  the  issuer. 

(B)  In  the  case  of  a  Participating  Plan 
that  is  not  an  eligible  individual  account 
plan  (as  defined  in  section  407(d)(3)  of 
the  Act),  the  exemption  provided  in 
subsection  (A)  of  this  section  (3)  shall  be 
available  only  if,  immediately  after  the 
acquisition  of  the  securities  or  real 
property,  the  aggregate  fair  market  value 
of  employer  securities  and  employer  real 
property  with  respect  to  which  Schroder 
or  its  affiliate  has  investment  discretion 
does  not  exceed  10  percent  of  the  fair 
market  value  of  all  the  assets  of  the 
Participating  Plan  with  respect  to  which 
Schroder  or  its  affiliate  has  such 
investment  discretion. 

(C)  For  purposes  of  the  exemption 
contained  in  subsection  (A)  of  this 
section  (3),  the  term  "employer 
securities"  shall  include  securities 
issued  by,  and  the  term  "employer  real 
property"  shall  include  real  property 
leased  to,  a  person  who  is  a  party-in- 
interest  with  respect  to  a  Participating 
Plan  by  reason  of  a  relationship  to  the 
employer  described  in  section  3(14)  (E), 
(G),  (H)  or  (I)  of  the  Act. 

(b)  The  restrictions  of  section  406(a)(1) 
(A)  through  (D)  and  section  406  b)(l)  and 
{b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  transactions 
described  below,  if  the  conditions  of 
section  III  are  met. 

(1)  Certain  Leases  and  Goods.  The 
furnishing  of  goods  to  the  Fund  by  a 
party-in-interesl  with  respect  to  a 


Participating  Plan  or  the  leasing  of  real 
property  owned  by  the  Fund  to  such 
party-in-interest  and  the  incidental 
furnishing  of  goods  to  such  party-in- 
interest  by  the  Fund,  if — 

(A)  In  the  case  of  goods,  they  are 
furnished  to  or  by  the  Fund  in 
connection  with  real  property  owned  by 
the  Fund; 

(B)  The  party-in-interest  is  not 
Schroder,  any  achate  of  Schroder,  or 
one  of  the  other  Funds;  and 

(C)  The  amount  involved  in  the 
furnishing  of  goods  or  leasing  of  real 
property  in  any  calendar  year  (including 
the  amount  under  any  other  lease  or 
arrangement  for  the  furnishing  of  goods 
in  connection  with  the  real  property 
investments  of  the  Fund  with  the  same 
party-in-interest,  or  any  affiliate  thereof) 
does  not  exceed  the  greater  of  $25,000  or 
0.5  percent  of  the  fair  market  value  of 
the  assets  of  the  Fund  on  the  most 
recent  valuation  date  of  the  Fund  prior 
to  the  transaction. 

(2)  Transactions  Involving  Places  of 
Public  Accommodation.  The  furnishing 
of  services,  facilities  and  any  goods 
incidental  to  such  services  and  facilities 
by  a  place  of  public  accommodation 
owned  by  the  Fund  to  a  party-in-interest 
with  respect  to  a  Participating  Plan,  if 
the  services,  facilities  and  incidental 
goods  are  furnished  on  a  comparable 
basis  to  the  general  public. 

(c)  The  restrictions  of  section  406 
(a)(1)(A)  through  (D)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975  (c)(1)(A)  through  (D)  of  the 
Code  shall  not  apply  to  the  following 
transaction  if  the  conditions  of  Section 
III  are  met: 

Any  transaction  between  the  Fund 
and  a  person  who  is  a  party  in  interest 
with  respect  to  a  Participating  Plan,  if— 

(1)  The  person  is  a  party  in  interest 
(including  a  fiduciary)  solely  by  reason 
of  providing  services  to  the  Participating 
Plan,  or  solely  by  reason  of  a 
relationship  to  a  service  provider 
described  in  section  3  (14)(F),  (G),  (H)  or 
(I)  of  the  Act,  or  both,  and  the  person 
neither  exercised  nor  has  any 
discretionary  authority,  control, 
responsibility  or  influence  with  respect 
to  the  investment  of  the  Participating 
Plan's  assets  in,  or  held  by,  the  Fund; 

(2)  At  the  time  of  the  transaction,  the 
interest  of  the  Participating  Plan, 
together  with  the  interests  of  any  other 
Participating  Plan  maintained  by  the 
same  employer  or  employee 
organization  in  the  Fund,  does  not 
exceed  20  percent  uf  llie  total  of  all 
assets  in  the  Fund;  and 

(3)  The  person  is  not  Schroder  or  an 
affiliate  of  Schroder. 


(d)  The  restrictions  of  section  406 
(a)(1)(A)  through  (D)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975  (c)(1)(A)  through  (D)  of  the 
Code  shall  not  apply  to  the  purchase 
and  sale  of  units  of  beneficial  interest  in 
the  Fund  if  no  more  than  reasonable 
compensation  is  paid  therefor,  each 
purchase  and  sale  is  authorized  in 
writing  by  a  fiduciary  of  the 
Participating  Plan  who  is  independent  of 
Schroder  and  any  of  its  affiliates,  and 
the  applicable  conditions  of  Section  III 
are  met. 

Section  II.  Excess  Holdings  Exemption 
for  Employee  Benefit  Plans 

(a)  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975  (c)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to  any  acquisition  or 
holding  of  qualifying  employer  securities 
or  qualifying  employer  real  property 
(other  than  through  the  Fund)  by  a 
Participating  Plan  if:  (1)  The  acquisition 
or  holding  constitutes  a  prohibited 
transaction  solely  by  reason  of  being 
aggregated  with  employer  securities  or 
employer  real  property  held  by  the 
Fund;  (2)  the  requirements  of  either 
paragraph  (a)(1)  or  paragraph  (a)(2)  of 
Section  I  of  this  exemption  are  met;  and 
(3)  the  applicable  conditions  set  forth  in 
Section  III  of  this  exemption  are  met. 

Section  III.  General  Conditions 

(a)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  thereof  that 
requires  the  consent  of  Schroder  or  its 
affiliate,  the  terms  of  the  transaction  are 
not  less  favorable  to  the  Fund  than  the 
terms  generally  available  in  arm's-length 
transactions  between  unrelated  parties. 

(b)  Schroder  or  its  affiliates  maintain 
for  a  period  of  six  years  from  the  date  of 
the  transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (c)  of  this  Section  III  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met,  except  that: 
(1)  A  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
Schroder  or  its  affiliates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six-year  period,  and  (2)  no  party  in 
interest  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(c)  below. 
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(c](l)  Except  as  provided  in  section  2 
of  this  paragraph  (c)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (b)  of  this  Section  III  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  Participating 
Plan  who  has  authority  to  acquire  or 
dispose  of  the  interests  in  the  Furul  of 
the  Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary, 

(C)  Any  contributing  employer  to  any 
Particrpating  Plan  or  any  duly 
authorized  emphjyee  or  representative 
of  such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  Particifrating  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (6)  through  [D]  of  this 
paragraph  (c)  shall  be  authorized  to 
examine  trade  secrets  of  Schroder  of  its 
affiliate,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  IV.  Definitions  and  General 
Rales 

For  the  purposes  of  this  exemption, 

(a)  The  tenn  "the  Fund"  shall  include 
any  collective  investment  fund  that  may 
hereafter  be  established,  operated  and 
managed  by  Schroder  or  its  affiliate  in 
essential^  the  same  manner  as  the 
Schroder  Real  Estate  Fund  A. 

(b)  An  "affiliate"  of  person  includes — 

(1)  Any  person  cfirectly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person, 

(2)  Any  officer,  director,  employee, 
relative  of.  or  partner  in  any  such 
person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner  or  employee. 

(c)  The  term  "control"  means  that 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 

(d)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member  of 
the  family"  as  that  term  is  define  in 
section  4975  (e)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(e)  The  term  "substantial  employer" 
means  for  any  plan  year  an  employer 
(treating  employers  who  are  member  of 
the  same  affiliated  group,  within  the 


meaning  o£  section  1563(a)  of  the  Code, 
determined  without  regard  to  section 
1563(a)(4)  and  (e)(3)(c)  of  the  Code,  as 
one  employer>who  has  made 
contributions  to  or  under  a 
multiemployer  plan  for  each  of — 

(1)  The  two  immediately  preceding 
plan  years,  or 

(2)  The  second  and  third  preceding 
plan  years,  equaling  or  exceeding  10 
percent  of  all  employer  contributions 
paid  to  or  under  that  plan  for  each  such 
year. 

(f)  The  time  as  of  which  any 
transaction,  acquisition  or  holding 
occures  is  the  date  upon  which  the 
transacfion  is  entered  into,  the 
acquisition  is  made  or  the  holding 
commences,  in  addition,  in  this  case  of  a 
transaction  that  is  continuing,  the 
transaction  shall  be  deemed  to  occur 
untd  it  is  terminated.  If  any  transaction 
is  entered  inta  or  an  acquisition  is 
made,  on  or  after  the  effective  date  of 
this  exemption,  or  a  renewal  that 
requires  the  consent  of  the  Fund  occurs 
on  or  after  the  effective  date  of  this 
exemption^  and  the  requirements  of  this 
exemption  are  satisfied  at  the  time  the 
transaction  is  entered  into  or  renewed, 
respectively,  or  at  the  time  the 
acquisition  is  made,  the  requirements 
will  continue  to  be  satisfied  thereafter 
with  respect  to  the  transaction  or 
acquisition  and  the  exemption  shall 
apply  thereafter  to  the  continued 
holding  of  the  property  so  acquired. 
Notwithstanding  the  foregoing,  this 
exemption  shall  cease  to  apply  to 
transactions  exempt  by  virtue  of 
subsections  1(a)(1)  and  (I)(c)  at  such 
time  as  the  interest  of  the  Participating 
Plan  exceeds  the  percentage  interest 
limitations  set  forth  in  those 
subsections,  unless  no  portion  of  such 
excess  results  from  an  increase  in  the 
assets  allocated  to  the  Fund  by  the 
Participating  Plan.  For  this  purpose, 
aasets  allocated  do  not  include  the 
investment  of  Fund  earnings.  Nothing  in 
this  paragraph  (f)  shall  be  construed  as 
exempting  a  transaction  entered  into  by 
the  Fund  which  beeomfis  a  transaction 
described  in  section  406  of  the  Act  or 
section  4975  of  the  Code  while  the 
transaction  is  continuing,  unless  the 
conditions  of  the  exemption  were  met 
either  at  the  time  the  transaction  was 
entered  into  or  at  the  time  the 
transaction  would  have  become 
prohibited  but  for  this  exemption. 

(g)  Each  Participating  Plan  shall  be 
considered  to  own  the  same 
proportionate  undivided  interest  in  each 
asset  of  the  Fund  as  its  proportionate 
interest  in  the  total  assets  of  the  Fund  as 
calculated  on  the  most  recent  preceding 
valuation  date  of  the  Fund. 


The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  ail  material  terms 
of  the  transactions  to  be  consummated 
pursuant  to  this  proposed  exemption. 
Effective  Date:  This  exemption  is 
effective  December  22, 1987. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
25. 1988  at  53  FR  18922. 

Written  Comment:  The  Department 
received  one  written  comment,  from  the 
applicant.  The  comment  updated  certain 
representations  contained  in  the  Notice 
of  Proposed  Exemption.  Braeswood 
Advisory  Corporation,  which  was 
owned  by  Mr.  Charles  Grossman  is  no 
longer  a  partner  in  Schroder  and  Mr. 
Grossman  is  no  longer  a  trustee  of  the 
Fund.  Several  additional  partners  have 
been  admitted  by  Schroder  Real  Estate 
Associates,  L.P..  and  Marguerite  Leanne 
Lachman,  one  of  the  new  partners  in 
Schroder,  has  been  appointed  as  a 
trustee  of  the  Fund.  In  addition,  the 
Trustees  have  amended  the  Group  Trust 
to  permit  consideration  of  requests  for 
redemption  of  Uuts  at  any  time, 
although  the  Trustees  do  not  expect  to 
pay  cash  in  such  a  redemption  prior  to 
the  expiration  of  the  four  year  period 
beginning  on  the  date  of  the  closing  of 
the  last  acquisition  of  real  property  or 
an  interest  therein  by  the  Fund,  unless 
another  investor,  either  a  Participating 
Plan  or  a  prospective  investor,  is  willing 
to  purchase  the  redeemed  Units.  Finally, 
the  applicant  requests  that  the 
exemption  be  made  retroactive  to 
December  22. 1987,  which  is  the  date  on 
which  the  Fund  accepted  its  first 
contribution. 

After  due  consideration  of  the  entire 
record,  the  Department  has  decided  to 
grant  the  proposed  exemption,  as 
modified. 

For  Further  Information  Cortar.t: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

Quevado  Properties,  Ltd.  (Quevado),  Located 
in  Tyler,  TX 

[P>rohibited  Transaction  Exemption  88-73; 
Exemption  Application  No.  D-713ej 

Exemption 

The  restrictions  of  sections  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 


Code,  shall  not  apply  to  the  payment  of 
an  investment  management  fee  to  the 
general  partner  of  Quevado.  a  limited 
partnership  in  which  employee  benefit 
plans  may  invest,  in  connection  with  the 
investment  by  Quevado  in  a  particular 
parcel  of  unimproved  real  property. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
25. 1988  at  53  FR  18929. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

Elliot  Siegel  Self-Employed  Retirement  Plan 
(the  Plan).  Located  in  Massapequa,  New  York 

[Prohibited  Tran.saction  Exemption  8&-74; 
Exemption  Application  No.  0-7321] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  of  a 
parcel  of  unimproved  real  property  (the 
Property)  from  the  Plan  to  Elliot  Siegel, 
D.D.S..  a  party  in  interest  with  respect  to 
the  Plan,  provided  the  Plan  receives  no 
less  than  the  greater  of  $190,000  or  fair 
market  value  for  the  Property  at  the  time 
of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
25, 1988.  at  53  FR  18932. 

For  Further  Information  Contact:  Paul 
Kelty  of  the  Department,  telephone  (202) 
523-8883.  (This  is  not  a  toll-free 
number.) 

Sanunons  Trucking  Amended  and  Restated 
Profit  Sharing  Plan  (the  Plan).  Located  in 
Missoula,  Montana 

(Prohibited  Transaction  Exemption  88-75; 
Exemption  Application  No.  D-7340| 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  The  past  sales  by  the  Plan  of  five 
parcels  of  unimproved  real  property  (the 
Properties)  to  Robert  R.  and  Mary  Lynn 
Van  Derhoff  (the  Van  Derhoffs).  parties 
in  interest  with  respect  to  the  Plan;  and 
(2)  past  extensions  of  credit  by  the  Plan 
to  the  Van  Derhoffs  in  conjunction  with 
the  sales  of  the  Properties;  provided  that 
the  terms  and  conditions  of  such 
transactions  were  at  least  as  favorable 
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to  the  Plan  as  those  which  the  Plan 
could  obtain  in  arm's-length 
transactions  with  unrelated  parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
Tuesday.  June  7. 1988  at  53  FR  20920. 

Effective  Date:  The  effective  date  of 
this  exemption  is  June  3. 1975. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Andes-Buchanan  Medical  Corporation 
DeHned  BeneHt  Pension  Plan  and  Money 
Purchase  Pension  Plan  (together,  the  Plans). 
Located  in  Fullerton,  California 

[Prohibited  Transaction  Exemption  8ft-76; 
Exemption  Application  No.  D-7402J 

Exemption 

The  restrictions  of  section  406  (a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
purchase  by  the  Plans  of  a  certain 
promissory  note  (the  Note)  which  is 
secured  by  a  deed  of  trust  against 
certain  real  property  owned  by  F.V.  Ltd.. 
an  unrelated  party,  from  the  Jerry  P. 
Andes  and  Barbara  J.  Andes  Revocable 
Estate  Trust,  a  party  in  interest  with 
respect  to  the  Plans,  provided  that  the 
price  paid  for  the  Note  is  the  lesser  of 
either  the  outstanding  principal  balance 
on  the  Note  or  the  fair  market  value  of 
the  Note  on  the  date  of  purchase. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this   '^ 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
7. 1988  at  53  FR  20921. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

The  AT&T  Management  Pension  Plan  and  the 
AT&T  Pension  Plan,  Located  in  New  York, 
New  York 

[Prohibited  Transaction  Exemption  88-77: 
Exemption  Application  Nos.  I)-7463  and  D- 
7464] 

Exemption 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  acquisition 
by  AT&T  Communications.  Inc.  of  an 
easement  across  certain  real  property  in 
Oconee  County.  Georgia,  owned  by  ihe 


First  National  Dank  of  Atlanta 
Collective  Timberland  Trust — II  for 
Qualified  Employee  Benefit  Trusts, 
provided  the  cash  amount  paid  is  not 
less  than  the  fair  market  value  of  the 
easement  on  the  day  of  the  acquisition. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22. 1988  at  53  FR  13359. 

Written  Comments  and  Hearing 
Requests:  The  applicants  informed  the 
Department  that  they  were  unable  to 
notify  interested  persons  of  their  right  to 
comment  and  request  a  hearing  within 
the  time  period  set  forth  in  the  proposed 
exemption.  Pursuant  to  discussions  with 
the  Department,  the  applicants  notified 
interested  persons  by  June  17. 1988  that 
the  period  for  written  comments  and 
requests  for  a  public  hearing  would  be 
extended  until  July  17. 1988.  No  written 
comments  or  hearing  requests  have  been 
received  by  the  Department. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Mclnemey  &  Dillon,  Professional 
Corporations,  ProHt  Sharing  Plan  and  Trust 
(the  Plan),  Located  in  Oakland.  California 

[Prohibited  Transaction  Exemption  88-78: 
Ejiemption  Application  No.  D-7487] 

Exemption  ' 

The  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  loan  by  the 
Plan  to  Mclnerney  &  Dillon.  P.C.  the 
Plan  sponsor,  under  the  terms  and 
conditions  described  in  the  notice  of 
proposed  exemption,  provided  that  such 
terms  and  conditions  are  not  less 
favorable  to  the  Plan  than  those 
obtainable  by  the  Plan  in  an  arm's- 
length  transaction  with  an  unrelated 
party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
10, 1988  at  53  FR  21941. 

Correction 

On  page  21942  in  the  Summary  of 
Facts  and  Representations,  on  the  last 
line  of  the  first  paragraph  beginning  on 
that  page,  the  figure  "35%"  is  corrected 
to  read  "25%". 

For  Further  Information  Contact: 
Joseph  L.  Roberts  III  of  the  Department. 
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telephone  (202)  sa^-SSSl.  (Thiaia  not  a 
toll-free  number.) 

Brantwoorf  OitlMpadte,  tac  Ddfaerf  Benefit 
PensioBMu  aatflkMeCfte  Plan).  Koeated  in 
WaiTC0«iil»IMaiita..C3UB 

[Prehibited  TrniBsethm  Exemption  86-79; 
Exsmption  AppUcatian  No.  D-7S33| 

Exemption 

The  restcictians  of  section  406(a]. 
406(b)(ll  aad  tbK2)  e{  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  497&  of  the  Code,  hy  reason  of 
section  4975(e)(1)(A)  through  (E)  of  the 
Code,,  shall  not  apply  to  the  proposed 
cash  sale  by  the  Plan  of  cartain  firearms 
(the  Firearms)  to  Edward  L  Andrews, 
MO.,  a  pcuty  in  inierest  widr  cespcct  to 
the  Plan,  providiad  that  the  price  paid  is 
the  higher  of  either  the  Plaii'»  osiginal 
purchase  price  for  tAe  Fu»aciiu«. plus  the 
expenses  incurred  by  \hm  V\aa  in 
connaction  witb  the-  hokliiig  audi 
maintenance  of  tha  Fireocma;  an  tha  fair 
market  valae  of  the  Firaamoa  on  tha  date 
of  sale. 

For  a  more  compieta.  statement  of  the 
facts  and  representations  aupparting  the 
Department's  decisiao  ta^autthia 
exemptton  refer  to  the  notica  of 
proposed  exemption  published  on  June 
10. 1988at53FR21»f3. 

For  Further  Informatian:  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  [XB.\  529-8883.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  tbe  (bttowriiig: 

(1)  Tha  fiKt  &at  a  trawaartion  ia  the 
subject  of  an  exemption  under  section 
408(a^  oi  tha-  Act  mij^  section 
497S(c)(Z}  of  tha  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisiona  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  tha  plan  and  in  a 
prudent  fashion  in  accordancs  with 
section  404{a](I](B)i  of  tile  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 


employees  of  tke  anq^yer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Thcae  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code.,  including  statatory  or 
administridive  exenptiona  and 
transitional  rules.  FVirthermore.  the  fact 
that  a  traneaction  is  subject  to  an 
adniiniafrative  or  statutory  exemption  is 
not  dispositive  of  whether  the  tranaction 
is  in  fact  a  prohibited  transaction. 

(3)  The  availability  of  these 
exemptions  is  8ub|ect  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material'  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC.  this  ZBth  day  of 
July  1988. 

Robert ).  Doyle, 

Acting  Director  of  Reguldtiane  and 
Interprmtationi,  Pension,  and  Welfare  Benefits 
Administration.  U.S.  JDeparCntgnt  of  Labor. 

[PR  Doa  88^17178  Filed  7-28-8*  8:45  am| 
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NATIONAL  SCENCE  FOONOATKW 
FonnB  Submitted  for  0MB  Hevimr 

In  accordance  with/  the  P&perwork 
ReductioR  Act  and  OMB  Cuiidelines.  the 
National  Science  Foundation  ia  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer  Herman  G. 
Fleming,  (202)  357-9520. 

OMB  Desk  Officer  Written  comments 
to:  Office  of  Information  and  Regulatory 
Affairs.  ATT^4:  Jim  Houser.  Desk 
Officer,  ONffl,^722  Jackson  Place,  Room 
3208,  NEOB,  Wmttia^taa,  DC  20503. 

Title:  1989  National  Survey  of  Nataral 
and  Social  Scisntiatv  and  Engineers. 

Affected  Public:  Individuals. 

Responses /Burden  Hours:  44,134 
responses,  13  minutes  per  response  for  a 
total  of  9,577  burden  hours. 

Abstract:  The  data  collected  in  this 
survey  will  enable  the  Foundation  to 
partly  fulfill  the  legislative  requirement 
which  obligates  the  agency  to  develop 
data  on  the  Nation's  scientists  and 
engineers  and  otherwise  act  as  a  central 
clearinghouse  for  information  about  the 
scientific  and  technical  population  of  the 
United  States.  The  information  provided 


allows  for  policy  and  planning  activities 
by  officials  of  government,  private 
indoatries,  and  academic  institutions. 

Dated:  (uly  28. 19B& 
Hennan  G.  Fleming, 
NSF  Clearance  Officer. 
[PR  Doc  88-17189  Piled  7-28-88:  8:43  am] 

BnXMO  OOOC  7SS«.01-li 

Forma  Resubm&letf  for  OMB  Review 

In  accordance  with  the  Paperwork 
Reducdbn  Act  and  OMB  Guidehnes,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer:  Herman 
G.  Fleming,  (202)  357-8520. 

OMB  Desk  Officer:  Written  comments 
to:  Office  ef  Information  and  Regulatory 
Affairs,  ATTN:  Jim  Houser,  Desk 
Officer,  OMB,  722  Jackson  Place,  Room 
3208,  NEOB,  Washington,  EIC  20503. 

Title:  Survey  of  Earned' Doctorates 
Awarded  in  the  United  SDatms. 

Affected  Pubtia-lndmrdusda. 

fiesponsBS /Burden  Haurx  3iL.aOO 
responses^  20  minutes  per  response. 

Abstract  Persons  with  tinc^ate-tevel 
education  ace  key  Bombers  of  the  Lainic 
force  in  scientific,  engineering  and! 
learned  professiana.  Infonnation  on 
their  demographic  &  educational 
background  and  immediate  postdoctoral 
study  or  employment  plans  is  essential 
for  analyses  of  supply  and  demand 
These  data  also  ceport  on  the  flow  of 
women  and  minorities  into  the  fields. 

Dated:  July  26, 1988. 

Hennan  G.  Fleming, 

NSF  Clearance  Officer. 

[PR  Doc.  88-T71S0  Filed  2-28-86:  8:45  am] 

BILUNG  COOC  7SBS-01-« 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.,  Hadttom  Neck  Plant; 
Environnwntal  Auasanwnt  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  ia 
considering  issuance  of  an  exemption 
from  certain  requirements  of  IftCFR 
50.02  to  Connecticut  Yankee  Atomic 


UMI 
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Power  Company  (the  licensee)  for  the 
Haddam  Neck  Plant  located  at  the 
licensee's  site  in  Middlesex  County. 
Connecticut. 

Environmeatal  Assessment 

Identification  of  Proposal  Action 

The  exemption  would  provide  relief 
from  requirements  of  10  CFR  50.62  for 
the  Haddam  Neck  Plant.  The  proposed 
exemption  is  in  accordance  with  the 
licensee's  request  for  exemption  from 
the  requirement  to  provide  a  turbine  trip 
on  indication  of  an  Anticipated 
Transient  Without  Scram  (ATWS), 
dated  August  19, 1986. 

The  Need  for  the  Proposed  Action 

10  CFR  50.62.  "Reduction  of  Risk  from 
Anticipated  Transients  Without  Scram 
(ATWS)  Events  for  Light-Water-Cooled 
Nuclear  Power  Plants."  requires  that 
each  pressurized  water  reactor  must 
have  equipment  from  sensor  output  to 
final  actuation  device,  that  is  diverse 
from  the  reactor  trip  system,  to 
automatically  initiate  the  auxiliary  (or 
emergency)  feedwater  system  and 
initiate  a  turbine  trip  under  conditions 
indicative  of  an  ATWS.  For  the  Haddam 
Neck  Plant,  the  licensee  maintains  that 
the  risk  from  ATWS  is  sufficiently  low, 
considering  such  factors  as  power  level 
and  unique  design  features,  and  that  the 
addition  of  turbine  trip  is  not  necessary 
or  justified. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  for  a  turbine 
trip  exemption  from  the  requiements  of 
10  CFR  50.62  for  the  Haddam  Neck  Plant 
will  not  result  in  a  significant 
environmental  impact  because: 

1.  The  estimated  peak  pressure  for  the 
most  limiting  ATWS  is  well  below 
pressures  which  could  threaten  primary 
system  integrity  and  is  also  well  below 
the  pressure  at  which  significant  fuel 
failures  are  expected  to  occur. 
Therefore,  any  offsite  radiological 
consequences  would  be  well  within  the 
limits  of  10  CFR  Part  100. 

2.  The  response  of  the  Haddam  Neck 
Plant  to  an  ATWS  event  is  very  mild 
compared  to  the  response  of  the 
Westinghouse  generic  plant.  This  is  due 
to  several  factors  including: 

a.  The  Haddam  Neck  Plant  is 
relatively  small,  approximately  half  the 
size  of  the  Westinghouse  generic  plant, 

b.  The  licensee  installed  larger 
pressurizer  power  operated  relief  valves 
providing  greater  relief  capacity  per  unit 
power  and, 

c.  The  licensee  provided  a  more 
negative  moderator  temperature 
coefficient 


3.  The  licensee  provided  a  risk 
assessment  of  the  safety  benefit  for 
implementing  any  further  ATWS  Rule 
requirements  and  determined  the 
reduction  in  the  core  melt  frequency  to 
be  2.4  E-7  per  year  or  a  net  decrease  of 
1.3  E-2  man-rem  over  the  remaining  life 
of  the  plant. 

Thus  the  likelihood  of  core  melt  or 
radiological  release  from  the  ATWS  at 
the  Haddam  Neck  Plant  is  low. 

Our  evaluation  of  the  proposed 
exemption  indicates  that  the  exemption 
will  not  significantly  increase  the 
probability  or  consequences  of  any 
radiological  releases,  and  there  is  no 
significant  increase  in  occupational 
exposures.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  this  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  not  significant,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  and  could  result  in  the  licensee 
being  in  violation  of  the  Commission's 
regulations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  beyond  the  scope  of  resources 
used  during  normal  plant  operation. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  with  agencies  or 
persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 


For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  August  19, 1966,  which  is 
available  for  pubic  inspection  at  the 
Commission's  Public  Document  Room 
1717  H  Street.  NW.,  Washington.  DC 
20555.  and  at  the  local  public  document 
room  located  at  the  Russell  Library,  123 
Broad  Street  Middletown,  Connecticut 
06457. 

Dated  at  Rock\-ille.  Maryland,  this  20th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz. 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects  I/ll. 
(FR  Doc.  88-17138  Filed  7-28-88;  8:45  am] 
BILUNQ  CODE  7S90-01-M 


[Docket  No.  50-289] 

GPU  Nuclear  Corp.;  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
50,  issued  to  GPU  Nuclear  Corporation 
(the  licensee),  for  operation  of  the  Three 
Mile  Island  Nuclear  Station.  Unit  1. 
located  in  Dauphin  County. 
Pennsylvania. 

Environmental  Assessment  ^ 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Technical  Specifications  (TS) 
to  incorporate  action  statements  and 
surveillance  requirements  for  post- 
accident  monitoring  instrumentation 
required  by  Regulatory  Guides  1.97. 

"The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  September  15. 1987. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  to  comply  with  an  NRC  Order 
dated  )uly  18. 1985  to  GPU  Nuclear.  The 
Order  required  upgrading  of  certain 
instrumentation  to  improve  the  ability  of 
plant  operators  to  respond  to  emergency 
situations. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
Technical  Specifications.  As  a  result  of 
these  changes,  the  plant  instrumentation 
needed  to  deal  with  conditions  following 
an  accident  or  emergency  will  be  more 
assured  to  provide  accurate  indications. 
The  proposed  changes  do  not  increase 
the  probability  or  consequences  of  any 
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accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  December  2, 1987  (52 
PR  45882).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  the  safety  improvements 
ordered  by  the  NRC  not  being 
implemented. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
for  the  Three  Mile  Island  Nuclear 
Station,  Unit  1,  dated  December  1972. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  15, 1987, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW.,  Washington, 
DC  and  at  the  Local  Public  Document 
Room,  Government  Publication  Section, 
State  Library  of  Pennsylvania.  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  Pennsylvania  17105. 

Dated  at  Bethesda,  Maryland,  this  21st  day 
of  July  1988. 

For  Ihe  Nuclear  Regulatory  Commission, 
lolin  F.  Stolz. 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects  I/II,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  8ft-17t37  Filed  7-28-88;  8:45  am] 

BILUNG  CODE  75M-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
August  11-13, 1988,  in  room  1046. 1717  H 
Street  NW.,  Washington.  DC.  Notice  of 
this  meeting  was  published  in  the 
Federal  Register  on  June  14. 1988. 

Thursday,  August  11. 1988 

8:30  a.m.-9:00  a.m.:  Comments  by  ACRS 
Chairman  (Open)— The  ACRS 
Chairman  will  report  briefly  regarding 
items  of  current  interest,  including  the 
status  of  NUREG-1150,  Reactor  Risk 
Reference  Document. 

9:00  a.m.-ll.OO  a.m.:  Meeting  with  NRC 
Executive  Director  for  Operations 
(Open) — Discuss  status  of  and  plans 
for  completion  and  implementation  of 
NUREG— 1150,  Reactor  Risk  Reference 
Document. 

11:15  a.m.-12:15  p.m.  and  1:15  p.m.-2:15 
p.m.:  Standardization  of  Nuclear 
Power  Plants  (Open) — Discuss 
proposed  EPRI  requirements 
document  for  advanced  LWRs 
(Chapters  2.  3.  4,  and  5). 

2:15 p.m.-4:45 p.m.:  Systems  Interactions 
(Open) — Review  and  comment 
regarding  proposed  resolution  of  USI 
A-17,  Systems  Interactions  in  Nuclear 
Power  Plants. 

4:45 p.m.-6:15  p.m.:  TVA  Nuclear  Power 
Plant  Operations  (Open) — Discuss 
lessons  learned  from  TVA 
management,  operations,  and 
construction  problems. 

8: 15  p.m.-6:30 p.m.:  Future  ACRS 
Activities  (Open) — Discuss 
anticipated  ACRS  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 


Friday.  August  12. 1988 

8:30  a.m.-ll:30  a.m.:  NRC  Rulemaking 
Activities  on  Nuclear  Power  Plants 
Maintenance  (Open) — Discuss  NRC 
activities  for  developing  requirements 
for  maintenance  programs  at  nuclear 
power  plants. 

11:45  a.m.-12:30 p.m.  and  1:30 p.m.-2:45 
p.m.:  Decay  Heat  Removal  Systems 
(Open/Closed) — Review  and 
comment  regarding  proposed  NRC 
resolution  of  USI  A-45.  Shutdown 
Decay  Heat  Removal  Requirements 
and  Generic  lssue-99.  Loss  of  RHR 
Capability  in  PWRs. 
Portions  of  this  session  will  be  closed 

as  required  to  discuss  Proprietary 

Information  applicable  regarding  this 

subject. 

2:45 p.m.-3:45 p.m.:  BWR  Power 
Oscillations  (Open) — Briefing  by 
invited  expert  regarding  power 
oscillations  in  boiling  water  reactors. 

4:00  p.m.-5:45  p.m.  Modular  High 
Temperature  Gas-Cooled  Reactor 
(Open) — Review  and  comment  on 
standardized  design  for  the  DOE 
proposed  modular  high-temperature 
gas  cooled  reactor. 

5:45  p.m.-6:30  p.m.:  Safety  Implications 
of  Control  Systems  (Open)— Review 
and  comment  regarding  proposed 
assumptions  and  limitations  to  be 
used  in  the  Multiple  System  Response 
Program  for  evaluating  residual 
concerns  associated  with  USI  A-47, 
Safety  Implications  of  Control 
Systems  in  Nuclear  Power  Plants. 

Saturday.  August  13. 1988 

8:30  p.m.-12:30  p.m.:  Preparation  of 
ACRS  Reports  (Open/Closed)— 
Discuss  proposed  ACRS  reports  to  the 
NRC  regarding  items  considered 
during  this  meeting  and  the 
Environmental  Qualification-Risk 
Scoping  Study  which  was  considered 
during  the  339th  ACRS  meeting. 

Portions  of  this  session  may  be  closed 
as  required  to  discuss  Proprietary 
Information  relating  to  the  matters  being 
discussed. 

1:30 p.m.-2:00 p.m.:  Appointment  of 
ACRS  Members  (Closed) — Discuss 
qualifications  of  persons  nominated 
for  appointment  as  members  of  the 
ACRS. 

This  session  will  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 
2:00  p.m.-2:30  p.m.:  Activities  of  ACRS 

Subcommittees  and  Members  (Open/ 

Closed)— Reports  of  ACRS 

subcommittee  chairmen  and  members 


Federal  Register  /  Vol.  53.  No.  146  /  Friday.  July  29.  1988  /  Notices 


28735 


regarding  the  status  of  assigned 
activities. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  information 
provided  in  confidence  by  a  foreign 
source. 

2:30  p.m.-3:30  p.m.:  Important  Safety- 
Related  Issues  (Open) — Discuss 
proposed  hierarchical  structure  for 
important  safety-related  issues 
identified  by  the  ACRS  members. 
Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2. 1987  (51  FR  37241).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director.  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  Pub.  L.  92^63  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (S  U.S.C. 
552b(c)(6)).  Proprietary  Information 
applicable  to  the  facility  being  discussed 
(5  U.S.C.  552b(c)(4)).  and  to  protect 
information  provided  in  confidence  by  a 
foreign  source  (5  U.S.C.  552b(c)(4)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director.  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265), 
between  8:15  a.m.  and  5:00  p.m. 


Dale:  July  26, 1968. 
Samuel ).  Chilk. 

Acting  Advisory  Committee  Management 
Officer. 
[FR  Doc.  88-17141  Filed  7-2&-88;  8:45  am] 

BILLING  CODE  7590-01-M 


[Docket  Nos.  50-269,  50-270  and  50-287] 

Duke  Power  Co.;  Consideration  of 
Issuance  of  Amendments  to  Facility 
Operating  Licenses  and  Opportunity 
for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR- 
38,  DPR-47,  and  DPR-55  issued  to  Duke 
Power  Company  (the  licensee  or  Duke), 
for  operation  of  the  Oconee  Nuclear 
Station.  Units  1,  2,  and  3,  located  in 
Oconee  County,  South  Carolina. 

The  proposed  amendments  would 
revise  the  Technical  Specifications  (TSs) 
to  support  operation  of  Oconee  Unit  3, 
Cycle  11  at  full  rated  power  and  to 
include  other  revisions.  To  support  the 
reload  TSs  revisions,  Duke  submitted 
the  report.  "Oconee  Unit  3  Cycle  11, 
Reload  Report,"  DPC-RD-2011,  May 
1988.  These  amendments  would  revise 
the  following  4  areas:  (1)  Update  the 
operational  power  imbalance  envelope. 
These  envelops  would  be  revised  for  all 
three  units;  (2)  Increase  the  minimum 
boron  concentration  in  the  borated 
water  storage  tank  (BWST)  from  1835  to 
1950  parts  per  million;  (3)  Increase  the 
minimum  volume  of  the  concentrated 
boric  acid  storage  tank  (CBAST)  from 
1020  to  1100  cubic  feet.  The  increase  in 
volume  would  ensure  that  the  CBAST 
can  borate  the  reactor  coolant  system  to 
1%  delta  k/k  subcritical  with  the 
following  assumptions:  cold  conditions 
with  the  maximum  worth  stuck  rod,  and 
no  credit  for  xenon  at  the  most  limiting 
time  in  the  core  life;  and  (4)  Revise  other 
areas  of  the  TSs  that  are  administrative 
in  nature.  In  its  submittal,  Duke  also 
stated  that  thf  bases  have  been  updated 
in  certain  sections. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  29, 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 


intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
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hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-600-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  David 
B.  Matthews,  Director  Project 
Directorate  II-3;  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed);  (plant  name);  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  peitition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  J.  Michael  McGarry,  III, 
Bishop,  Liberman,  Cook,  Purcell,  and 
Reynolds,  1200 17th  Street  NW., 
Washington,  DC  20036. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  16, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Ptiblic  Document  Room, 
1717  H  Street  NW.,  Washington.  DC 
20555,  and  at  the  Oconee  County 
Library.  501  West  South  Broad  Street, 
Walhalla,  South  Carolina  29691 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  July  1988. 


For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews, 

Director,  Project  Directorate  11-3,  Division  of 
Reactor  Projects  I/U,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-17135  Filed  7-28-88;  8:45  am) 
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[Docket  No*.  50-269, 50-270  and  50-287] 

Duke  Power  Co^  Consideration  of 
Issuance  of  Amendments  to  Facility 
Operating  Licenses  and  Opportunity 
for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR- 
38,  DPR-47,  and  DPR-55,  issued  to  Duke 
Power  Company  (the  licensee  or  Duke), 
for  operation  of  the  Oconee  Nuclear 
Station.  Units  1,  2,  and  3,  located  in 
Oconee  County,  South  Carolina. 

In  its  October  2, 1987  letter,  the  NRC 
requested  Duke  to  propose  revisions  to 
the  Technical  Specifications  (TSs)  that 
would  add,  similar  to  Unit  1,  primary  to 
secondary  leakage  limits  of  0.3  gallons 
per  minute  (gpm)  for  Units  2  and  3.  With 
this  application,  Duke  proposed  to 
revise  the  TSs  to  establish  a  1  gpm 
leakage  limit  for  all  three  units.  Also. 
Duke  proposed  several  other  revisions 
to  the  TSs.  Duke  proposed  to  revise  the 
following  five  areas:  (1)  To  establish  a 
limit  of  1.0  gpm  total  primary  to 
secondary  leakage  through  both  steam 
generators  (SO)  for  each  of  the  three 
Oconee  units.  Presently,  only  Oconee 
Unit  1  has  a  limit  of  0.3  gpm;  Units  2  and 
3  have  no  limit;  (2)  To  delete  the  last 
sentence  in  the  current  TS  3.1.6.4  which 
requires  NRC  notification  of  SO  tube 
leaks  "in  accordance  with  section 
6.6.2.1;"  (3)  To  delete  the  current  TS 
4.17.6.C  which  requires  NRC  notification 
of  the  results  of  SG  tube  inspections 
which  fall  into  Category  C-3  "pursuant 
to  TS  6.6.2.1.a  prior  to  resumption  of 
plant  operation;"  (4)  To  delete  the 
current  requirements  in  Table  4.17-1. 
Item  C-3,  for  a  "prompt  notification  to 
NRC  pursuant  to  TS  6.6.2.1.a; "  and  (5) 
To  change  in  the  current  TS  4.17.6.a  the 
term  "Director"  to  Regional 
Administrator."  In  its  submittal,  Duke 
also  stated  that  the  bases  have  been 
revised  for  certain  sections. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  29, 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 


subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specfic  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
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contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  to  so  inform  the  Commission 
by  a  toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  David 
B.  Matthews,  Director,  Project 
Directorate  II-3;  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed);  (plant  name);  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  J.  Michael  McGarry,  III, 
Bishop,  Liberman.  Cook.  Purcell  and 
Reynolds,  1200  17th  Street  NW., 
Washington,  DC  20036. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  May  31, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington,  DC 


20555,  and  at  the  Oconee  County 
Library.  501  West  South  Broad  Street, 
Walhalla,  South  Carolina  29691. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews, 

Director.  Project  Directorate  11-3,  Division  of 
Reactor  Projects  l/ll.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-17136  Filed  7-28-88;  8:45  am] 
BILUNG  CODE  7S9(H>1-«I 

[Docket  Nos.  50-282  and  50-306] 

Northern  States  Power  Co.; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-42 
and  DPR-60,  issued  to  the  Northern 
States  Power  Company  (the  licensee), 
for  operation  of  the  Prairie  Island 
Nuclear  Generating  Plant,  Units  Nos.  1 
and  2,  located  in  Goodhue  County, 
Minnesota. 

In  accordance  with  the  licensee's 
application  for  amendments  dated  July 
5. 1988,  the  amendments  would  change 
the  values  of  the  nuclear  hot  channel 
factor  (Fa)  and  the  nuclear  enthalpy  rise 
in  the  hot  channel  factor  (Fah)  as  they 
relate  to  the  power  distribution  limits.  It 
should  be  noted  that  power  distribution 
limits  are  used  in  the  Departure  from 
Nucleate  boiling  (DNB)  calculations  for 
analyzing  various  potential  accidents. 
Specifically,  (Fq)  and  (Fah)  will  have 
assigned  values  of  2.50  and  1.70 
respectively,  instead  of  the  existing 
condition  where  the  assigned  values  are 
based  on  a  function  of  each  other. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  August  29, 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice^ for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 


the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
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Washington,  DC  20655.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Conunission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-fiiBe 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  l-flOO-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Martin  J.  Virgilio: 
(petitioner's  name  and  telephone 
number);  (date  petition  was  mailed); 
(plant  name);  and  (publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  Jay  Silberg,  Esq.,  Shaw,  Pittman. 
Potts  and  Trowbridge.  2300  N  Street. 
NW.,  Washington,  DC  20037. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  July  5, 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington.  DC 
20555,  and  at  the  Minneapolis  Public 
Library,  Technology  and  Science 
Department,  300  Nicollet  Mall, 
Minneapolis,  Minnesota  55401. 

Dated  at  Rockville.  Maryland,  this  2l8t  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  V.  Wambach. 

Acting  Director.  Project  Directorate  III-l. 
Division  of  Reactor  Projects— III.  IV,  V  a 
Special  Projects. 

[PR  Doc.  88-17139  Filed  7-28-88;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISStON 

[Release  No.  34-25938;  Rie  No.  SR-AMEX- 
88-19] 

Setf-Reguiatory  Organizstlone; 
American  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1)  ("Act"),  notice  is  hereby 
given  that  on  )une  29, 1968.  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and  HI 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  tl>e  Terms  of  Sul>stance  of 
the  Proposed  Rule  Cliange 

The  Amex  proposes  to  amend  Rule 
904C  as  set  forth  below.  (ItaHcs  indicate 
material  proposed  to  be  added.) 

Rule  904C 

(a)-(d)  No  change. 

*  *  *  Commentary 

.01    Positions  in  broad-based  index 
options  classes  traded  on  the  Exchange, 
held  in  the  aggregate  by  a  customer 
(who  is  neither  a  member  nor  a  broker/ 
dealer),  are  exempt  from  this  position 
limit  rule  to  the  extent  that  procedures 
and  criteria  as  established  by  the 
Exchange  are  met. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Ctiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  if  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  establish 
an  exemption  from  broad-based  index 


option  position  limits  for  customers 
holding  a  pre-approved  portfolio  of 
stocks.  For  purposes  of  this  rule,  a 
customer  is  defined  as  neither  a  member 
nor  a  broker/dealer. 

Currently,  position  limits  for  broad- 
based  index  options,  spedfically  the 
Major  Market  ("XMI")  and  the 
Institutional  ("XII")  Indexes,  are  limited 
to  a  maximum  of  17,000  and  25,000 
contracts,  respectively.  These  limits  are 
the  same  for  all  investors,  regardless  of 
whether  an  investor  holds  a  portfolio  of 
stocks  that  could  hedge  an  index  option 
position.  On  various  occasions  during 
the  past  four  years,  managers  of  large 
portfolios,  such  as  pension  and 
insurance  funds,  have  indicated  that  the 
current  position  limits  for  broad-based 
index  options  restrict  the  use  of  such 
options  in  hedging  stock  portfolios.  The 
purpose  of  this  proposal  is  to  provide 
customers  who  wish  to  use  index 
options  to  hedge  large  stock  portfolios 
with  relief  from  existing  position  limits. 

The  Exchange  proposal  would  operate 
as  a  pilot  program  for  one  year  and 
would  allow  exemptions  from  position 
limits  for  up  to  50,000  contracts  for  XMI 
options  and  75,000  contracts  for  XII 
options.  ' 

It  is  proposed  that  a  customer  may 
receive  an  exemption  from  broad-based 
index  option  position  limits  if  the 
procedures  and  criteria  outlined  in 
Exhibit  1  are  met.  As  more  fully 
described  in  Exhibit  1,  a  customer  who 
seeks  an  exemption  from  broad-based 
index  option  postion  limits  would  need 
(1)  prior  Exchange  approval  and  (2)  a 
qualified  portfolio  consisting  of  net  long 
positions  in  at  least  twenty  common 
stocks  *  representing  at  least  four 
industry  groups  (with  no  stock 
accounting  for  more  than  15%  of  the 
value  of  the  portfolio).  The  Exchange's 
Market  Surveillance  Department  is 
prepared  to  coordinate  the  granting  of 
the  hedge  exemptions  with  the  other 
options  exchanges  in  an  effort  to  guard 
against  the  use  of  a  qualified  portfolio  to 
obtain  exemption(s)  in  more  than  one 


•  See  letter  from  Clam  P  McGralh.  Staff 
Attorney.  Amex.  to  Howard  Kramer.  Assistant 
Director,  Division  of  Market  Regulation. 
Commission,  dated  July  22.  1988.  amending  the 
maximum  number  of  contracts  permitted  as  a 
hedging  exemption  for  XMI  options. 

•  The  Amex  initially  proposed  thai  a  qualified 
portfolio  could  consist  of  net  long  positions  in 
nfteen  common  stocks.  The  Amex  subsequently 
amended  its  filing  to  require  that  a  customer's 
qualified  portfoho  include  net  long  positions  in 
twenty  common  stocks  in  order  for  the  customer  to 
be  eligile  for  the  exemption  from  t>road-based  index 
option  position  limits.  Letter  from  Claire  P. 
McCrath.  Staff  Attorney.  Amex,  lo  Mary  Revell. 
Attorney,  Commission,  dated  |\ily  20. 1988. 

•  Current  exercise  limits  are  laixn  contracts  for 
XMI  and  15,000  contracts  for  XII. 
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options  product.  The  Surveillance 
Department  also  will  monitor  a  hedge 
customer's  options  positions  daily. 
Customers  who  exceed  the  hedge 
exemption  limits  and/or  violate  any  of 
their  undertakings  in  connection  with 
granting  of  an  exemption  will  be 
instructed  to  liquidate  any  excess 
position  promptly  and  in  an  orderly 
manner.  Although  exercise  limits  in 
expiring  options  on  expiration  will  not 
be  restricted,  holders  who  exercise 
positions  in  excess  of  the  current  limits  ' 
will  be  closely  examined  and  there  will 
be  a  rebuttable  presumption  of  a 
violation  of  the  Exchange's  policy  if  the 
customer  also  liquidates  a  substantial 
amount  of  stock  on  the  day  prior  to 
expiration.  In  addition,  the  firm  carrying 
the  customer's  position  will  be  required 
to  telefax  to  the  Surveillance 
Department  on  the  Wednesday  prior  to 
expiration  the  current  status  of  the 
customer's  qualified  portfolio.  The 
Exchange  believes  these,  as  well  as 
other  requirements,  will  make  it  difficult 
to  use  the  exempted  positions  to  disrupt 
or  manipulate  the  market.  Upon 
approval  of  this  rule  change,  the 
Exchange  plans  to  advise  its  members  of 
the  requirements  for  a  hedger's 
exemption  from  index  option  position 
limits  and  the  procedures  to  be  followed 
in  applying  for  an  exemption  in  one  or 
more  information  circulars. 

The  proposed  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Exchange  since  it  is 
designed  to  give  investors  with  large 
portfolios  the  ability  to  hedge  those 
portfolios  and  may  increase  the  depth 
and  liquidity  of  index  option  trading 
without  increasing  the  risk  of  market 
manipulation  or  disruption. 

Therefore,  the  proposed  rule  change  is 
consistent  with  section  6(b](5]  of  the 
Act,  which  provides,  in  pertinent  part, 
that  the  rules  of  the  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect  the 
investing  public. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  in  the  Federal  Register.  The 
proposed  rule  change  is  substantially 
identical  to  a  proposal  submitted  by  the 
Chicago  Board  Options  Exchange 
("CBOE")  that  was  noticed  for  the  full 
thirty-day  period  and  was  recently 
approved  by  the  Commission. ••  The 
•Commission  concludes,  as  it  did  with 
the  CBOE  proposal,  that  the  Amex 
proposal  to  provide  public  customers 
who  hold  a  pre-approved  portfolio  of 
stocks  with  an  exemption  from  broad- 
based  index  option  position  limits  will 
allow  more  effective  hedging  of  large 
stock  portfolios  and  may  increase  the 
depth  and  liquidity  of  the  stock  index 
options  market  without  significantly 
increasing  concerns  regarding 
manipulation  of  these  products  or 
disruptions  of  the  underlying  stock 
market.  The  Commission  notes  that,  as 
with  the  CBOE  proposed  rule  change, 
the  Amex  has  proposed  a  one-year  pilot 
program  for  the  index  option  hedge 
exemption.  During  the  one-year  pilot, 
the  Amex  and  the  Commission  can 
monitor  the  effects  of  the  hedge 
exemption  on  the  market  to  ensure  that 
problems  have  not  arisen  due  to  the 
increased  position  and  exercise  limits.^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 


*  See  Sccurilies  Exchange  Art  Release  No.  25739 
(May  24. 1988).  53  FR  20204  (June  2. 1988). 

*  The  Amex  has  informed  the  Commission  thai  it 
will  obtain  the  following;  information  from  the 
monitoring  program:  the  persons  who  use  the 
exemption:  how  often  the  exemption  is  used;  the 
size  (dollar  value)  of  any  portfolios  hedged:  the 
number  of  stocks  represented  in  these  portfolios 
and  the  quantity  of  each  stock  held:  positions  held 
by  the  portfolios  in  slock  index  futures,  stock  index 
options  on  futures,  or  any  other  stock  index  option 
contracts:  and  the  size  (number  of  contracts)  of  the 
index  options  positions  held  pursuant  to  the 
exemption.  Letter  from  Claire  P.  McGrath.  Staff 
Altomey.  Amex.  to  Mary  Revell.  Attorney. 
Commission,  dated  July  20. 1988.  The  Amex  also 
should  inform  the  Commission  of  the  results  of  any 
surveillance  investigations  undertaken  for  apparent 
violations  of  any  of  the  provisions  of  the  hedge 
exemption  rule. 


rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  19, 1988. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  is  approved. 

For  the  Commi.ssion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated;  July  22. 1988. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc  88-17157  Filed  7-28-88;  8:45  am] 
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[Release  No.  34-25941;  File  Nos.  SR-SCCP- 
87-04  and  SR-Philadep-87-01| 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia 
and  Philadelphia  Depository  Trust 
Company;  Order  Approving  Proposed 
Rule  Changes 

The  Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP")  and  the 
Philadelphia  Depository  Trust  Company 
("Philadep")  on  December  8,  and 
December  10, 1987,  respectively, 
submitted  proposed  rule  changes 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  The  proposals  would  authorize 
SCCP  and  Philadep  to  penalize 
participants  that  fail  to  confirm  in  a 
timely  manner  the  accuracy  of  their 
monthly  account  statements.  Notice  of 
the  proposals  appeared  in  the  Federal 
Register  on  February  29, 1988  to  solicit 
public  comment.*  No  comments  were 


'  SCCP  and  Philadep  are  whollyK)wned 
subsidiaries  of  the  Philadelphia  Stock  Exchange. 
Inc. 

"  Securities  Exchange  Act  Release  Nos,  2S385  and 
25386  (February  23.  1988);  53  FR  6047.  6049. 

On  January  27. 1986.  SCCP  and  Philadep  filed 
similar  proposals  (File  Nos.  SR-SCCP-86-01  and 
SR-Philadep-86-02)  to  authorize  the  imposition  of 
fines  on  SCCP  and  Philadep  participants  thai  were 
delinquent  in  verifying  the  accuracy  of  their 
monthly  statements.  At  that  time,  however,  the 
Commission  expressed  concern  because  the 
proposals  appeared  to  lack  adequate  due  process 
standards.  SCCP  and  Philadep  voluntarily  withdrew 
these  proposals  by  a  letter  dated  February  27. 1986 

Continued 
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received.  This  order  approves  both 
proposed  rule  changes. 

1.  Description  of  the  Proposals 

The  proposals  would:  (1)  Amend 
SCCP  Rules  21  (financial  statements) 
and  24  (appeals);  and  (2)  add  a  new 
Philadep  Rule  30  (financial  statements) 
and  amend  Philadep  Rule  21  (appeals). 
The  two  proposals,  in  identical 
language,  would  authorize  SCCP  and 
Philadep,  as  self-regulatory 
organizations  ("SROs"),  to  impose  minor 
sanctions,  ranging  from  warnings  to 
Hnes  up  to  $250,  on  their  participants 
that  fail  to  confirm  in  writing  whether 
the  monthly  accoimt  statements  issued 
to  them  by  SCCP  and  Philadep  are 
accurate.*  Speciflcally,  the  proposals 
would  authorize  the  Chairman  or  Vice- 
Chairman  of  either  SRO's  Audit 
Committee  or  any  other  properly 
authorized  officer  to  recommend 
disciplinary  action  against  any 
participant  that  fails  to  respond  to  an 
account  confirmation  request  in  a  timely 
manner.  The  proposals  would  define  "in 
a  timely  manner"  as  the  20th  day  of  the 
month  following  the  date  of  the 
statement.  Potential  disciplinary  action 
would  consist  of:  (1)  A  warning  for  the 
first  offense  within  a  12  month  period, 
(2)  a  $100  fine  for  the  second  offense 
within  a  12  month  period,  and  (3)  a  $250 
fine  for  the  third  o^ense  within  a  12 
month  period. 

Under  the  proposals,  an  alleged 
delinquency  would  be  noticed  to  the 
affected  participant  by  a  written 
statement  of  charges.  The  participant 
could  choose  to  accept  the  allegation  of 
delinquency,  pay  the  fine  (if  any),  and 
waive  the  opportunity  for  a  hearing. 
Alternatively,  the  participant  could  elect 
to  contest  the  matter  and,  if  so.  would 
have  a  right  to  a  hearing  on  the  record 
before  an  Audit  Committee  member  who 
would  serve  as  hearing  officer.  The 
hearing  officer  would  be  appointed  by 
the  Chairman  of  the  SRO's  Audit 
Committee,  and  the  hearing  officer's 
ruling  would  be  subject  to  appeal  to  the 
SRO's  board  of  directors. 

n.  Rationale  of  SCCP  and  Philadep 

SCCP  and  Philadep  state  that  they 
should  have  the  authority  to  impose 


See  Securities  Exchange  Act  Release  No.  23124 
(February  14, 1986).  51  FR  13309. 

The  Commission  likewise  expressed  due  process 
concerns  with  the  instant  filings.  As  a  result.  SCCP 
and  Philadep  submitted  letters  that  amended  their 
filings  by  adding  due  process  rights  in  the  form  of 
rights  of  appeal.  See  letters  from  William  W. 
Uchimoto,  General  Counsel  SCCP  and  Philadep.  to 
Thomas  C.  Etfer.  Attorney.  Securities  and  Exchange 
Commission,  dated  May  18, 1988.  and  luly  12. 1988. 

'  A  "monthly  account  statement"  details  a 
participant's  activity  and  account  balances  with 
SCCP  and  Philadep. 


reasonable  penalties  on  their 
participants  for  occasional  or  reflated 
failure  to  confirm  their  monthly 
statements.  SCCP  and  Philadep  believe 
that  the  exercise  of  such  authority 
would  be  a  legitimate  regulatory  aid  and 
that  such  authority  would  be  within 
their  statutory  mandate  as  SROs.  They 
further  assert  that  the  proposals  would 
promote  sound  business  policies  without 
being  unduely  burdensome.  SCCP  and 
Philadep  emphasize  their  beUef  that  the 
proposals  include  specific  due  process 
standards  that  conform  to  the 
disciplinary  procedure  requirements  of 
section  17A  of  the  Act 

in.  DiscuMion  of  the  ProposaJs 

The  Commission  believes  that  it  is 
appropriate  for  SCCP  and  Philadep  to 
set  and  enforce  compliance  with  basic 
standards  of  financial  recordkeeping. 
The  proposed  penalties,  however,  while 
administrative  in  nature,  would 
constitute  disciplinary  sanctions  under 
the  Act.  Accordingly,  the  penalties  must 
be  imposed  in  a  manner  consistent  with 
section  17A(b)(3)(H)  of  the  Act.  which: 
(1)  Requires  that  a  clearing  agency 
provide  a  "fair  procedure"  *  for  the 
disciplining  of  its  participants;  and  (2) 
incorporates  by  reference  section 
17A(b)(5)  of  the  Act  which  requires  that 
a  clearing  agency  grant  and  accused 
party  specific  due  process  rights 
including  a  statement  of  charges,  notice 
of  the  charges,  an  opportunity  for  a 
hearing,  and  a  record. 

In  this  regard,  the  proposals  submitted 
by  SCCP  and  Philadep  expressly 
provide  for  each  of  these  mandatory 
rights  of  due  process.  Additionally,  as 
amended,'  the  proposals  would 
authorize,  as  a  matter  of  right,  appeals 
from  the  decisions  of  the  hearing  officers 
to  the  SCCP  and  Philadep  boards  of 
directors.  The  proposals  also  would 
permit  and  informal  proceeding 
whereby  an  accused  participant  may 
elect  not  to  contest  the  offense,  to  pay 
the  fine  (if  any),  to  waive  the  right  to  a 
hearing,  and  to  avoid  the 
commencement  of  a  formal  disciplinary 
proceeding. 

Accordingly,  the  Commission  is 
satisfied  that,  as  required  by  the  Act.  the 
proposals  would  provide  an  accused 
party  with  a  fair  and  orderly 
disciplinary  procedure  that  would 


*  The  term  "fair  procedure"  as  used  in  section 
17A(b)(3UHl  of  the  Ad  means  that  any  SRO 
disciplinary  action  must  be  condocted  under  rules 
that  provide  a  fair  and  orderiy  procedure,  including 
the  obligation  that  an  SRO  bring  specific  charges, 
give  notice  to  the  accused,  and  provide  an 
opportunity  for  a  hearing.  See  Sien.  Report  to 
Accompany  S.248.  Doc.  No.  75. 94tli  Cong.  1st  Sess. 
25.  98. 124  (1975). 

'  See,  supra,  note  2. 


include  the  basic  rights  of  due  process. 
Moreover,  the  Commission  notes  that 
these  proposals  are  not  matters  of  first 
impression  and  that  similar  ndes. 
authorizing  modest  fines  for  minor 
offenses  and  informal  disciplinary 
procedures,  already  are  in  effect  at  other 
SROs.*  Such  fines  and  procedures, 
where  authorized  at  other  SROs, 
generally  apply  to  offenses  that,  like  the 
subject  of  the  instant  filings,  are 
technical,  inadvertent,  or  otherwise 
minor  in  nature.'' 

The  Commission  believes  that  the  two 
proposals  in  question  are  consistent 
with  the  Act,  particularly  Section  17A  of 
the  Act.  The  Commission  further 
beHeves  that  these  proposals,  by 
fostering  improved  standards  of 
financial  recordkeeping  among  clearing 
agency  participants,  will  facilitate 
efficiency  in  the  clearing  and  settlement 
of  securities  transactions. 

rv.  Conclusion 

For  the  reasons  discussed  in  this 
order,  the  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act.  that  the  above- 
mentioned  proposed  rule  changes  (File 
Nos.  SR-SCCP-87-04  and  SR-Philadep- 
87-01)  be  and  hereby  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  )uly  25, 1988. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-17158  Filed  7-28-88;  8:45  am) 
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[Release  No.  IC-16492;  812-69801 

Centel  Capital  Corp.;  Notice  of 
Application 

July  22. 1988. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 


*  See,  e.g..  New  York  Stock  Exchange  Rule  47eA 
(Imposition  of  Fines  for  Minor  Violation(s)  of  Rules). 

'  They  include  the  so-called  "traffic  tickets"  th^f 
are  issued  to  individuals  for  breaches  of  decorum, 
such  as  running,  eating,  wearing  improper  attire,  or 
using  abusive  language  on  a  trading  floor.  See 
Securities  Exchange  Act  Release  No.  21888  ||anuary 
25. 1985).  50  FR  5025.  More  comparable  to  the  two 
instant  proposals  are  "late  fees '  (actually  Tinesl  for 
a  broker-dealer's  lateness  in  transferring  a 
customer's  securities  account.  See  NYSE  Rule 
412(g).  Securities  Exchange  Act  Release  No.  22913 
(February  14. 1988).  SO  FR  48838.  See  also.  Securities 
Exchange  Act  Rule  19d-l(c)(2).  17  CVK  240.  19d- 
1(c)(2).  which  provides  an  exception  whereby  SROs 
ordinarily  need  not  report  to  the  Commission  fines 
imposed  for  certain  minor  offenses. 
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action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("the  1940  Act"). 

Applicant:  Centel  Capital  Corporation 
("Applicant") 

Relevant  1940  Act  Sections: 
Exemption  requested  under  Section  6(c) 
from  all  provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant,  a 
wfaoily-awned  finance  subsidiary  of 
Centel  Corporation  ("Centel"),  seeks  an 
order  to  permit  it  to  issue  debt  securities 
that  will  provide  fiaids  for  use  by  Centel 
in  connection  with  its  own 
diversification  and  in  support  of  the 
activities  of  subsidiaries  of  Centel. 

FiJiag  Dates:  The  application  was 
filed  on  February  1. 1988  and  amended 
on  )uly  21. 19e& 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn..  on 
August  IS.  198a  Request  a  hearing  in 
writing,  giving  tiie  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest  Serve  die 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lavkryers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
ADDRESSES:  Secretary.  SEC  450  Fifth 
Street  NW.,  Washington.  IX:  20549. 
Applicant  c/o  Ms.  Barbara  R. 
Johannesen.  General  Attorney.  Centel 
Corporation,  8725  Higgins  Road, 
Chicago,  Illinois  60631. 
FURTHER  nvtmMATlON:  Paul ).  Heaney, 
Financial  Analyst  (202)  272-3420  or 
Brion  R.  Thompson,  Branch  Chief  (202) 
272-3016  (Division  of  Investment 
Management). 

SUPPLEMEMTART  INTORMATRMI: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representattons 

1.  The  Applicant  a  Delaware 
corporation,  was  incorporated  on 
)anuary  18, 1988,  and  is  a  wholly-owned 
subsidiary  of  Centel.  Centel  was 
incorporated  in  Kansas  on  September 
22. 1909.  as  the  Concordia  Electric  Light 
Company.  Through  its  telephone 
subsidiaries,  it  operates  local  exchange 
telephone  systems  in  nine  states.  In 
addition,  Centel,  through  other 


subsidiaries  (the  "Diversified 
Subsidiaries"),  provides  cable  television 
service  in  seven  states;  and  designs, 
engineers,  installs  and  maintain 
advanced  business  telecommnications 
and  information  systems  and  networks. 
Centel  itself  directly  provides  electric 
service  to  customers  in  two  states.  In 
addition,  Centel's  electric  operations  are 
subject  to  utility  commission  regulation. 
Centel  may  establish  additional  such 
subsidiaries  in  the  future. 

2.  Applicant  was  formed  to  advance 
efficient  administration  and 
management  of  financing  activities  for 
Centel  and  the  Diversified  Subsidiaries. 
In  addition,  legal  and  business  reasons 
arising  out  of  the  regulatory  framework 
to  which  Centel  is  subject  including  the 
need  to  keep  cash  flows  for  the 
Diversfied  Subsidiaries  clearly  separate 
and  distinct  from  those  of  the  telephone 
subsidiaries,  indicate  that  the  formation 
and  utilization  of  a  finance  subisidiary 
is  the  preferable  OKthod  of  obtaining 
debt  financing  for  the  activities  and  uses 
of  Centel  and  the  Diversified 
Subsidiaries.  Neither  Centel  nor  any  of 
the  Diversified  Subsidiaries  is  an 
investment  company  under  section  3(a) 
of  the  1940  Act 

3.  The  Applicant's  primary  business 
will  be  to  provide  funds  which  Centel 
will  use  to  finaiK:e  its  own  activities  and 
for  the  activities  of  the  Diversified 
Subsidiaries.  The  Applicant  will  issue 
debt  securities  for  sale  in  the  United 
States  and  foreign  markets  (collectively, 
the  "Securities")  and,  in  turn,  loan  the 
proceeds  of  these  issuances  to  Centel 
and  the  Diversified  Subsidiaries.  All 
loans  by  Applicant  to  Centel  and  the 
Diversified  Subsidiaries  will  bear 
interest  equal  to  that  which  the 
Applicant  is  required  to  pay  to  obtain 
funds  through  its  corresponding 
borrowings,  plus  a  small  mark-up 
sufficient  to  cover  operating  costs. 
Further,  the  amounts  and  maturities  of 
these  loans  will  allow  the  Applicant  to 
make  timely  payments  of  principal, 
interest  and  premium,  if  any,  on  the 
Securities.  The  Applicant  will  remit  to 
Centel  and/or  the  Diversified 
Subsidiaries  at  least  85%  of  the  cash  or 
cash  equivalents  raised  by  the 
Applicant  as  soon  as  practicable  after 
receipt  thereof,  but  in  no  event  later 
than  six  months  after  the  Applicant 
receives  such  cash  or  cash  equivalents. 
The  Applicant  represents  that  it  will  not 
issue  voting  securities  to  any  person 
other  than  Centel  or  a  wholly-owned 
subsidiary  of  Centel.  and  that  it  will  not 
hold  securities  other  than  Government 
securities  and  other  securities  as 
permitted  by  Rule  3a-5{a)(6)  under  the 
1940  Act 


4.  Before  Applicant  issues  any 
Securities,  Centel  and  the  AppHcant  will 
enter  into  a  Support  Agreement  (the 
"Support  Agreement").  Under  the 
Support  Agreement,  Centel  will  agree  to 
cause  the  Applicant  to  maintain  a 
positive  tangible  net  worth  (as 
determined  in  accordance  with 
generally  accepted  accounting 
principles)  and,  if  the  Applicant  is 
unable  to  pay  when  due  principal, 
interest  and  premium,  if  any,  owed  by  it 
in  connection  with  the  Securities,  then 
Centel  shall  provide  funds  to  Applicant 
to  assure  that  Applicant  will  be  able  to 
pay  when  due  such  principal,  interest 
and  premium,  if  any.  The  Support 
Agreement  will  also  provide  that  in  the 
event  of  any  default  by  Centel  in 
meeting  its  obligations  "nHpr  such 
Support  Agreement  or  in  the  event  of 
default  by  the  Applicant  in  the  timely 
payment  of  principal,  interest  and 
premium,  if  any,  owed  on  any  Securities. 
holders  of  the  Securities  or,  if 
applicable,  a  trustee  acting  on  their 
behalf,  shall  be  entitied  to  proceed 
directiy  against  CenteL 

5.  The  Support  Agreement  will  also 
provide  that  without  the  written  consent 
of  all  the  holders  of  the  then  outstanding 
Securities  (other  than  Securities  having 
an  original  maturity  of  one  year  or  less, 
which  will  not  be  affected  by  such 
amendment  or  termination)  the  Support 
Agreement  may  not  be  amended  in  a 
way  adverse  to  them  or  terminated 
unless  all  outstanding  Securities  have 
been  retired. 

6.  The  Applicant  represents  that  its 
offerings  of  Securities  are  expected  to 
consist  of  short-term,  intermediate-term 
and  long-term  Securities  to  be  offered 
and  sold  either  in  transactions  exempt 
from  the  registration  requirements  of  the 
Securities  Act  of  1933  (the  "1933  Act")  or 
in  public  offerings  of  securities 
registered  under  the  1933  Act.  In  the 
case  of  a  public  oilering  of  any  of  its 
Securities  not  exempt  from  the 
registration  requirements  of  the  1933 
Act.  the  Applicant  and  Centel  wiH,  prior 
to  offering  such  securities,  file  a 
registration  statement  nnder  the  1933 
Act  with  the  SEC  and  will  not  sell  such 
Securities  until  the  registration 
statement  is  declared  effective  by  the 
SEC  and  any  related  indenture  is 
qualified  under  the  Trust  Indenture  Act 
of  1939  to  the  extent  required 
theitunder.  The  Applicant  and  Centel 
will  comply  with  the  prospectus  delivery 
requirements  of  the  1933  Act  in 
connection  with  the  offering  and  sale  of 
such  Securities. 

7.  In  the  case  of  an  offering  of 
Securities  not  requiring  registration 
under  the  1933  Act,  the  Applicant  will 
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provide  each  offeree  with  disclosure 
materials  which  will  include  a 
description  of  the  business  of  Centel  and 
other  data  of  the  character  customarily 
supplied  in  such  offerings.  In  the  event 
of  subsequent  offerings,  these  materials 
will  be  updated  at  the  time  thereof  to 
reflect  material  changes  in  the  financial 
condition  of  Centel  and  its  subsidiaries 
taken  as  a  whole. 

8.  Further,  prior  to  any  issuance  and 
sale  of  the  Securities  in  the  United 
States  capital  market,  such  Securities 
shall  have  received  one  of  the  four 
highest  investiment  ratings  (signifying 
investment  grade]  from  at  least  one 
nationally  recognized  rating 
organization.  No  such  rating  shall  be 
required,  however,  if  the  Applicant's 
counsel  opines  that  an  exemption  from 
registration  is  available  with  respect  to 
such  issue  and  sale  under  Section  4(2)  of 
the  1933  Act. 

Applicant's  Legal  Conclusions 

1.  The  Applicant  was  formed  as  a 
financing  conduit  to  provide  funds  for 
Centel's  own  activities  and  those  of  the 
Diversified  Subsidiaries,  and  to  advance 
efficient  administration  and 
management  of  financing  activities  of 
Centel  and  the  Diversified  Subsidiaries. 
All  funds  raised  by  it  through  the 
issuance  of  Securities  will  be  lent  only 
to  Centel  or  the  Diversified  Subsidiaries. 
The  Applicant  meets  all  of  the 
requirements  for  the  Rule  3a-5 
exemption  under  the  1940  Act  except  for 
the  requirement  that  Centel 
unconditionally  guarantee  the 
Securities.  The  execution  and  delivery 
of  the  Support  Agreement  provides  a 
functional  equivalent  to  an 
unconditional  guarantee  of  the 
Securities  since  the  Support  Agreement 
enables  purchasers  of  the  Securities  to 
proceed  directly  against  Centel  in  the 
event  the  Applicant  fails  to  meet  its 
obligations.  Therefore,  the  Support 
Agreement  will  enable  purchasers  of  the 
Securities  to  look  ultimately  to  Centel 
for  repayment. 

2.  Centel  intends  to  support  the 
Securities  with  all  legally  available 
assets.  By  means  of  the  Support 
Agreement,  Centel  will  make  available 
to  all  holders  of  the  Securities  the  same 
assets  which  would  be  available  to  the 
holders  of  Centel's  own  debt  securities 
used  to  fund  the  Diversified  Subsidiaries 
and,  thus,  the  holders  of  the  Securities 
will  be  in  the  same  position  as  if  Centel 
itself  has  issued  the  Securities  directly. 

3.  Granting  of  the  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
fohathan  G.  Katz, 
Secretary. 

jFR  Doc.  8a-17086  Filed  7-28-«8:  8:45  am] 
BILLING  COOE  t010-01-M 

[Rel.  No.  IC- 16491;  812-7006] 

Lifetime  Gold  &  Precious  Metals  Trust 
et  ai.;  of  Application 

July  22. 1986. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

action:  Notice  of  Application  for 
Amendment  of  a  Prior  Order  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Lifetime  Gold  &  Precious 
Metals  Trust,  Lifetime  Intermediate 
Income  Trust  (the  "New  Trusts"), 
Lifetime  Money  Market  Trust,  Lifetime 
Managed  Municipal  Bond  Trust, 
Lifetime  Government  Income  Plus  Trust, 
Lifetime  High  Income  Trust,  Lifetime 
Capital  Growth  Trust,  Lifetime  Emerging 
Growth  Trust,  Lifetime  Managed  Sectors 
Trust,  Lifetime  Global  Equity  Trust, 
Lifetime  Dividends  Plus  'Trust 
(collectively,  the  "Existing  Trusts")  and 
MFS  Financial  Services,  Inc.  ("FSI"). 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32],  2(a)(35). 
22(c]  and  22(d)  of  the  1940  Act  and  Rule 
22c-l  thereunder,  and  approval 
requested  under  section  11(a)  of  the  1940 
Act. 

Summary  of  Application:  Applicants 
seek  an  order  amending  a  prior  order 
permitting  the  assessment  and  waiver  of 
a  contingent  deferred  sales  load  and 
approving  a  continuing  exchange  offer. 

Filing  Dates:  The  application  was 
filed  on  March  18, 1988,  and  amended  on 
May  16  and  lune  22, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
August  15, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 


addresses:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington.  DC  20549; 
Applicants.  200  Berkeley  Street.  Boston, 
Massachusetts  02116.  Attention:  Arnold 
D.  Scott,  Esq.  (with  a  copy  to  Roger  P. 
Joseph,  Esq.).  Bingham,  Dana  &  Gould, 
100  Federal  St.,  Boston,  MA  02110. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Banks.  Staff  Attorney  (202) 
272-2190,  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application  as  amended;  the  complete 
application  is  available  for  a  fee  from 
either  the  SEC's  Public  Reference 
Branch  in  person,  or  the  SEC's 
commercial  copier  (800)  231-3282  (in 
Maryland  (301)  258-^300). 

Applicants'  Representations 

1.  Each  Trust  was  organized  as  a 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts  and  is 
registered  under  the  1940  Act  as  an 
open-end  management  investment 
company.  Each  Trust,  except  Lifetime 
Managed  Sectors  Trust,  Lifetime  Gold  & 
Precious  Metals  Trust  and  Lifetime 
Intermediate  Income  Trust,  is  registered 
as  a  diversified  investment  company. 
Shares  of  each  Trust  are  offered  for  sale 
as  part  of  the  Lifetime  Investment 
Program.  Although  none  of  the  Trusts 
have  any  current  intention  to  create  and 
issue  any  additional  series  or  classes  of 
shares,  each  Trust  and  FSI  request  that 
the  order  requested  herein  extend  to 
such  shares  that  may  at  any  time 
hereafter  be  offered  on  substantially  the 
same  basis. 

2.  The  principal  underwriter  of  each 
Trust  is  FSI  ("the  Distributor"),  and  the 
investment  adviser  of  each  Trust  is 
Lifetime  Advisers,  Inc.  ("the  Adviser"). 
The  Distributor  and  Adviser  are 
subsidiaries  of  Massachusetts  Financial 
Services  Company  ("MFS").  MFS  is  a 
subsidiary  of  Sun  Life  Assurance 
Company  of  Canada  (U.S.),  which  in 
turn  is  a  subsidiary  of  Sun  Life 
Assurance  Company  of  Canada. 

3.  On  January  28, 1987,  the  SEC  issued 
an  exemptive  order  (Investment 
Company  Act  Release  No.  IC-15555) 
permitting  Existing  Trusts  to  assess  and 
waive  a  contingent  deferred  sales 
charge  on  certain  redemptions  and 
approving  certain  exchange  offers 
involving  shares  of  the  Existing  Trusts, 
Each  Trust  now  proposes  to:  (1)  Offer 
shares  of  the  Trust  without  an  initial 
sales  charge  but  subject  to  a  contingent 
deferred  sales  charge  (the  "Charge")  to 
be  paid  directly  to  the  Distributor,  (2) 
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waive  the  Charge  for  certain 
redemptions  of  Trust  shares  as 
enumerated  in  the  application.  (3) 
distribute  its  shares  pursuant  to  a  plan 
of  distribution  adopted  in  accordance 
with  Rule  12b-l  under  the  1940  Act  (the 
"Plan"),  and  (4)  impose  a  service  charge 
of  $5.00  on  exchanges  of  Trust  shares  for 
shares  of  any  other  Trust  made  pursuant 
to  a  continuing  offer  of  exchange 
("Exchange  Offer"). 

4.  Although  there  is  no  initial  sales 
charge,  the  Distributor  compensates 
each  dealer  which  sells  shares  of  a  Trust 
at  the  rate  of  4%  of  the  purchase  price  of 
such  Trust's  shares  sold  through  such 
dealer.  The  Charge  will  only  be  imposed 
on  investments  in  a  Trust's  shares  upon 
which  a  dealer  commission  has  been 
paid  ("Direct  Purchases").  Such 
investments  will  be  subject  to  the  charge 
for  a  period  of  six  years  from  the  time  of 
purchase.  For  purposes  of  determining 
the  number  of  years  from  the  time  of 
purchase  of  a  Trust's  shares,  all  such 
Direct  Purchases  will  be  aggregated  on  a 
calendar  year  basis,  with  the  effect  that 
all  Direct  Purchases  made  during  a 
calendar  year,  regardless  of  when  they 
have  occurred,  will  age  one  year  on 
December  31  of  that  year  and  each 
subsequent  year. 

5.  At  the  time  of  redemption,  the 
amount  by  which  the  value  of  a 
shareholder's  account  represented  by 
Direct  Purchases  exceeds  the  sum  of  the 
six  calendar  year  aggregations  of  Direct 
Purchases  may  be  redeemed  without 
charge  ("Free  Amount").  No  Charge  will 
ever  be  assessed  on  additional  shares 
acquired  through  automatic 
reinvestment  of  dividends  or  capital 
gain  distributions  ("Reinvested 
Shares").  At  the  time  of  redemption,  the 
amount  of  the  redemption  equal  to  the 
then-current  value  of  Reinvested  Shares 
and  any  Free  Amount  will  not  be  subject 
to  the  Charge,  but  any  amount  of  the 
redemption  in  excess  of  the  aggregate  of 
the  then-current  value  of  Reinvested 
Shares  and  such  Free  Amount  will  be 
subject  to  the  Charge. 

6.  The  amount  of  any  Charge  will  be 
calculated  on  the  basis  of  the  number  of 
years  since  the  investor  made  the 
purchase  from  which  an  amount  is  being 
redeemed.  The  Charge  will  be  6%  for 
redemptions  in  the  first  calendar  year  of 
purchase  and  will  decline  1%  for  each 
calendar  year  thereafter  until  the 
seventh  and  following  years  when  no 
Charge  will  be  assessed  on  redemptions. 
The  amount  of  the  Charge  will  be 
calculated  by  first  determining  the  date 
on  which  the  Direct  Purchase  which  is 
the  source  of  the  redemption  was  made. 


and  then  applying  the  appropriate 
percentage  to  the  amount  of  the 
redemption  that  is  subject  to  the  Charge. 
In  determining  whether  a  Charge  is 
payable  and.  if  so.  the  percentage 
Charge  applicable,  it  will  be  assumed 
that  the  amount  invested  first  is  the  first 
to  be  redeemed.  This  will  result  in  any 
such  Charge  being  imposed  at  the 
lowest  possible  rate. 

7.  Under  the  proposed  Exchange 
Offers,  shareholders  of  each  Trust  will 
be  able  to  exchange  their  Trust  shares 
for  shares  of  the  other  Trusts  at  their 
relative  net  asset  values  without  the 
imposition  of  the  Charge  at  the  time  of 
the  exchange.  An  exchange  is  subject  to 
the  minimum  initial  purchase 
requirement  of  the  Trust  the  shares  of 
which  are  being  acquired  (which  is 
currently  $1,000  in  the  case  of  each 
Trust),  except  that  a  shareholder  may 
exchange  all  the  shares  in  his  or  her 
account  even  if  their  net  asset  value  is 
less  than  such  minimum  initial  purchase 
requirement.  Shareholders  cannot  make 
more  than  five  exchanges  in  any  one 
telephone  call.  Furthermore,  a  service 
fee  of  $5.00  will  be  deducted  on  each 
exchange  and  paid  to  MFS  Service 
Center,  Inc.  (the  "Shareholder  Service 
Agent").  For  purposes  of  calculating  the 
Charge  upon  redemption  of  shares 
acquired  in  such  exchange,  the  purchase 
of  shares  acquired  in  one  or  more 
exchanges  will  be  deemed  to  have 
occurred  at  the  time  of  the  original 
purchase  of  the  exchanged  shares. 

8.  Under  the  Plan  of  each  Trust,  the 
Trust  will  pay  to  the  Distributor  a 
distribution  fee  at  an  annual  rate  of 
1.00%  of  the  Trust's  average  daily  net 
assets  to  compensate  the  Distributor  for 
its  distribution  services  provided  to  the 
Trust.  In  their  review  of  the  Plan 
pursuant  to  Rule  12b-l,  the  Trustees  of 
each  Trust  will  consider,  among  other 
things,  the  use  by  the  Distributor  of 
revenues  raised  by  the  Charges. 

Applicants'  Legal  Conclusions 

1.  The  requested  exemptions  and  the 
approval  of  'he  service  fee  charged  in 
connection  with  an  exchange  made 
pursuant  to  the  Exchange  Offers  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  the 
provisions  of  the  1940  Act.  The  proposed 
Charge  permits  shareholders  of  each 
Trust  to  have  the  advantage  of  greater 
investment  dollars  working  for  them 
from  the  time  of  their  purchase  of  shares 
in  a  Trust.  Furthermore,  the  proposed 
waivers  of  the  Charge  in  connection 
with  certain  redemptions  of  each  Trust's 
shares  as  speciHed  in  the  application 


are  appropriate  and  fair  because  such 
shares  are  primarily  sold  at  little  or  no 
selling  expense  to  the  Distributor,  and 
no  sales  commission  to  a  dealer  is 
involved  in  such  sales.  In  addition,  the 
imposition  of  a  Charge  on  redemptions 
effected  upon  the  death  of  an  investor  or 
pursuant  to  the  Trusts'  right  to  liquidate 
certain  accounts  might  be  deemed  unfair 
in  the  context  of  such  redemptions 
which  are  involuntary  in  nature.  Finally, 
the  proposed  waivers  of  the  Charge  are 
consistent  with  Rule  22d-l  and  will  not 
discriminate  among  shareholders  of  the 
Trusts. 

2.  The  imposition  of  a  service  fee  of 
$5.00  under  the  Exchange  Offers  is  fair 
and  will  not  harm  shareholders  or 
discriminate  among  shareholders  of  the 
Trusts.  The  Exchange  Offers  will 
provide  shareholders  the  opportunity  to 
change  their  investment  objective  from 
time  to  time.  Furthermore,  the  service 
fee  is  designed  merely  to  compensate 
the  Shareholder  Service  Agent  for  its 
costs  in  facilitating  exchanges  among 
the  Trusts. 
Applicant's  Proposed  Conditions: 
If  the  requested  order  is  ^^nted.  the 
Applicants  agree  to  the  following 
conditions: 

1.  The  Trusts  will  comply  with  the 
provisions  of  Rule  22d-l  under  the  1940 
Act. 

2.  The  Trusts  will  comply  with  the 
provisions  of  proposed  Rule  lla-3  under 
the  1940  Act  when  and  if  it  is  adopted 
by  the  SEC. 

3.  Any  administrative  fee  will  be 
uniformly  applied  to  all  shareholders 
participating  in  the  Exchange  Offer. 

4.  The  Trusts  will  comply  with  the 
provision  of  Rule  12b-l  under  the  1940 
Act. 

5.  The  Trusts  will  give  shareholders 
notice  in  writing  at  least  60  days  prior  to 
any  modification  of  the  proposed 
Exchange  Offer,  unless  such 
modification  involves  the  reduction  or 
termination  of  the  service  fee  imposed 
on  certain  exchanges:  provided, 
however,  that  neither  the  temporary 
cessation  of  the  sale  of  a  Trust's  shares 
under  extraordinary  circumstances  such 
as  when  a  Trust  is  unable  to  effectively 
invest  amounts  in  accordance  with  its 
investment  objectives,  policies  or 
restrictions,  nor  the  suspension  of  the 
redemption  of  a  Trust's  shares  pursuant 
to  section  22(e)  of  the  Act  and  the  rules 
and  regulations  thereunder,  shall  be 
considered  a  modification  of  the 
Exchange  Offer  which  would  require 
such  advance  notice. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  8»-17087  Filed  7-28-88;  8:45  am] 

BIUJNO  CODE  WW-ei-M 

[R«l.  Na  IC-16496;  S1 1-3612] 

Master  Reserves  Income  Fund;  Notice 
of  Application 

|uly  25, 1988. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act").    

Applicant:  Master  Reserves  Income 
Fund  ("Applicant"). 

Relevant  1940  Act  Sections:  Order 
requested  under  Section  8{f)  of  the  1940 
Act. 

Summary  of  Application:  Applicant 
seeks  an  order  under  Section  8(f)  of  the 
1940  Act  declaring  that  it  has  ceased  to 
he  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  December  31. 1987.  and  amended  on 
luly  13. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
August  19, 1988.  Request  a  hearing  in 
writing,  giving  the  natxire  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  Applicant 
with  the  request,  either  personally  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
a  ffidavit  or,  for  lawyers,  by  certificate. 
Request  notiHcation  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
street  NW.,  Washington,  DC  20549. 
Applicant.  99  High  Street,  Boston, 
Massachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  N.  Rubenstein,  Staff  Attorney 
(202)  272-2847,  or  Curtis  R.  Hilliard, 
Special  Counsel  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 


Applicant's  Representadons 

1.  Applicant  is  organized  as  a 
Massachusetts  business  trust  and  is 
registered  as  open-end.  diversifled 
management  investment  company  under 
the  1940  Act.  Although  Applicant  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  on  December  2, 
1982.  which  became  effective  on  April 
23. 1983.  no  public  offering  of 
Applicant's  shares  has  been  made. 

2.  Keystone  Custodian  Funds.  Inc. 
("Keystone")  has  been  the  sole 
shareholder  of  Applicant  since 
Applicnt's  inception.  On  December  31. 
1987,  $128,274  was  distributed  to 
Keystone  in  complete  liquidation  of  its 
shares  in  Applicant,  which  amount 
represented  Keystone's  initial  capital 
contribution  of  $100,000,  together  with 
accrued  interest,  after  deduction  of 
accrued  administrative  expenses. 

3.  Within  the  last  18  months. 
Applicant  has  not  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneficiaires  of  which  were  or  are 
securityholders  of  Applicant. 

4.  Applicant  has  no  assets,  debts  or 
liabilities  which  remain  outstanding,  is 
not  a  party  to  any  litigation  or 
administrative  proceeding,  has  no 
remaining  securityholders  and  is  not 
engaged  in  or  proposing  to  engage  in 
any  business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

5.  Applicant  has  filed  a  Form  N-SAR 
for  each  semi-annual  period  for  which 
such  form  was  required.  Applicant's 
Form  N-SAR  for  the  period  ending  April 
30, 1988  was  filed  on  June  16, 1988.  If  a 
Form  N-SAR  is  required  for  any  period 
from  April  30, 1988  through  the  date  of 
Applicant  is  deregistered,  such  form  will 
be  filed  promptly  after  the  earlier  of  the 
due  date  of  the  form  or  the  issuance  of 
the  requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  88-17088  Filed  7-28-88;  8:45  am] 

BILLING  CODE  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  July  22, 
1988 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  40^, 
409,  412,  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 


[Docket  No.  45718J 

Parties:  DHL  Corporation  and  DHL 
International,  Ltd. 

Date  Filed:  July  21. 1988. 

Subject:  Application  of  DLH 
Corporation  and  DHL  International,  Ltd. 
pursuant  to  section  412  of  the  Act,  and 
Part  303  of  the  Department's 
Regulations,  submits  several  amended 
agreements  which  have  previously  been 
filed  by  DHL  Corporation  and  given 
numbers  Agreement  CAB  Nos.  24307 
through  and  including  24307-A4.  The 
instant  agreement  has  been  numbered 
as  24307-A5.  This  amendment  to  the 
DHL-DHLI  Agreement  creates  a 
compensation  mechanism  to  adjust  for 
the  imbalance  in  traffic  coming  into  the 
United  States  which  is  delivered  by  DHL 
Corporation/Airways  and  the  traffic 
sent  out  of  the  United  States  by  DHL 
Corporation/Airways  which  is  delivered 
by  DHL  International. 

Phyllis  T.  Kaylor. 

Chief.  Documentary  Service  Division. 
(FR  Doc.  88-17132  Filed  7-28-88;  8:45  am] 

MLUNQ  CODE  4«1fr-«3-M 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  nied  Under 
Subpart  Q  During  the  Week  Ended  July 
22,1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foriegn  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  apphcation,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45712 

Date  Filed:  July  20, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  17, 1988. 

Description:  Application  of  Prairie 
Flying  Service  (1976)  Ltd.,  pursuant  to 
section  402  of  the  Act  and  Subpart  Q  of 
the  Regulations,  requests  a  foreign  air 
carrier  permit  authorizing  it  to  engage  in 
foreign  scheduled  air  transportation  of 
persons,  property  and  mail  between 
Minot,  North  Dakota  and  Regina, 
Saskatchewan,  Canada. 
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Docket  No.  45720 

Date  Filed:  |uly  22. 198a 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  August  19. 1988. 

Description:  Application  of  American 
Airlines,  Inc.  pursuant  to  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  an  amendment 
of  its  certificate  of  public  convenience 
and  necessity  for  Route  137  to  authorize 
service  between  a  point  or  points  in  the 
United  States,  on  the  one  hand,  and  a 
point  in  Denmark.  Norway,  and  Sweden, 
on  the  other  hand,  and  to  integrate  such 
authority  with  American's  present  route 
rights  to  Germany  and  Finland. 

Docket  No.  45723 

Date  Filed:  July  22. 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  August  19. 1988. 

Description:  Application  of 
Transportes  Aereos  Ejectivos,  S.A.  de 
C.V..  pursuant  to  section  402  of  the  Act 
and  Subpart  Q  of  the  Regulations 
applies  for  a  foreign  air  carrier  permit  to 
engage  in  charter  air  transportation  of 
persons,  property  and  mail  between 
points  in  Mexico,  on  the  one  hand,  and 
points  in  the  U.S..  on  the  other  hand. 
PhylUsT.Kaylor, 

Chief.  Documentary  Services  Division. 
(FR  Doc.  88-17131  Filed  7-2ft-88;  8:45  am) 

BILUNG  CODE  4910-62-M 


Office  of  ttie  Secretary 

In  the  Matter  of  U.S.-Mexlco  Air 
Transportation  Operations 

AGENCY:  Department  of  Transportation, 
Office  of  the  Secretary. 
action:  Order  88-7-43.  U.S.  Mexico 
Authority — Order  to  Show  Cause,  Order 
88-7-43.  Docket  45728. 

summary:  On  January  29, 1988,  the 
United  States  and  Mexico  initialed  a 
new  aviation  agreement  which  will 
govern  the  air  transportation  operations 
between  the  two  countries.  By  Order  88- 
7-43,  the  Department  is  proposing 
procedures  for  the  award  of  route  rights 
to  U.S.  carriers  who  wish  to  provide  air 
transportation  services  between  the 
United  States  and  Mexico  under  the 
new  agreement.  The  Department  also  is 
requesting  that  all  air  taxi  and 
commuter  operators  registered  under 
Part  298  of  the  Department's  Regulations 
and  currently  serving  Mexico,  submit  to 
the  Department  information  concerning 
their  current  operations.  In  addition,  the 
Department  is  inviting  all  carriers 
interested  in  serving  the  U.S.-Mexico 


market  under  the  new  agreement  to  file 
applications  for  the  authority. 
DATES:  Objections  to  the  Department's 
proposed  procedures  are  due  August  8, 
1988;  answers  are  due  not  later  than 
August  15. 1988.  Information  responses 
by  Part  298  operators  and  carrier 
applications  are  due  August  26. 1988. 
Interested  parties  may  obtain  a  service 
copy  of  the  order  by  calling  the 
Licensing  Division  (202)  366-2387  or  by 
writing  to  the  address  below  for  the 
Licensing  Division. 
ADDRESS:  Objections,  comments, 
supporting  information  and  certificated 
carrier  applications  should  be  filed  in 
Docket  45728.  addressed  to  the 
Documentary  Services  Division,  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Room  4107. 
Washington,  DC  20590,  and  should  be 
served  on  all  parties  listed  in  Appendix 
A  of  the  order.  Air  taxi  and  commuter 
carrier  information  responses  and 
applications  for  designation  should  be 
addressed  to  the  Licensing  Division.  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Room  6412. 
Washington.  DC  20590. 

Dated:  July  26. 1988. 

Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doc.  88-17130  Filed  7-28-88:  8:45  am] 

BILUNG  CODE  4910-62-M 


Federal  Aviation  Administration 

Oxygen  Mask  Assemlily,  Continuous 
Flow,  Passenger 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comments. 

summary:  The  proposed  TSO-C64a 
prescribes  the  minimum  performance 
standards  that  Oxygen  Mask  Assembly, 
Continuous  Flow,  Passenger,  must  meet 
to  be  identified  with  the  marking  "TSO- 
C64a." 

DATE:  Comments  must  identify  the  TSO 

file  number  and  be  received  on  or  before 

November  16, 1988. 

address: 

Send  all  comments  on  the  proposed 
technical  standard  order  to:  Technical 
Analysis  Branch.  AWS-120,  Aircraft 
Engineering  Division.  Office  of 
Airworthiness— File  No.  TSO-C64a, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591. 

Or  Deliver  Comments  To:  Federal 
Aviation  Administration,  Room  335. 


800  Independence  Avenue.  SW., 
Washington.  DC  20591. 

FOR  niRTHER  INFORMATION  CONTACT 

Ms.  Bobbie  J.  Smith,  Technical  Analysis 
Branch.  AWS-120.  Aircraft  Engineering 
Division.  Office  of  Airworthiness, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  Telephone  (202) 
267-9546. 

Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 

supplementary  information: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address.  AH 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

Background 

Proposed  TSO-C64a  will  include 
revised  Marking  and  Data  Requirements 
for  oxygen  mask  assembly,  continuous 
flow,  passenger.  Also,  the  proposed  TSO 
incorporates  Society  of  Automotive 
Engineers,  Inc.  (SAE),  Aerospace 
Standard  (AS)  6025.  Passenger  Oxygen 
Mask. 

V 

How  To  Obtain  Copies 

A  copy  of  the  proposed  TSO-C64a 
may  be  obtained  by  contacting  the 
person  under  "For  Further  Information 
Contact. "  TSO-C64a  references  SAE  AS 
8025,  dated  February  24, 1988.  for 
minimum  performance  standards.  SAE 
AS  8025  may  be  purchased  from  the 
Society  of  Automotive  Engineers,  Inc., 
400  Commonwealth  Drive,  Warrendale, 
PA  15096. 

Issued  in  Washington.  DC.  on  July  19. 1988. 

Daniel  P.  Salvano 

Acting  Manager.  Aircraft  Engineering 
Division,  Office  of  Airworthiness. 

(FR  Doc.  88-16819  Filed  7-28-88;  8:45  am) 

BILLING  CODE  4*10-1>-« 
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National  Highway  Traffic  Safety 
Administration 

(Docltat  No.  IP88-03;  Notice  2] 

Genaral  Motors  Corp^  Grant  of 
Petition  for  Oetanninatlon  of 
inconsaquantiai  Nonoompiianca 

This  notice  grants  the  petition  by 
General  Motors  Corportation,  of 
Warren,  Michigan  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C.  1381 
et  seq.)  for  an  apparent  noncomphance 
with  49  CFR  571.2ia  Federal  Motor 
Vehicle  Safety  Standard  No.  210,  "Seat 
Belt  Assembly  Anchorages."  The  basis 
of  the  grant  is  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  April  22, 1988.  and  an 
opportunity  afforded  for  comment  (53  FR 
13373). 

Paragraph  S6(c)  of  Standard  No.  210 
requires  owner's  manuals  in  vehicles 
with  GVWR  of  laoOO  pounds  or  less 
manufactured  on  or  after  September  1, 
1987  to  have  a  diagram  showing  the 
location  of  the  shoulder  belt  anchorages 
(required  by  Standard  No.  210)  "for  the 
rear  outboard  designated  seating 
positions,  if  shoulder  belts  are  not 
installed  as  items  of  original  equipment 
by  the  vehicle  manufacturer  at  those 
positions."  General  Motors  reported  that 
20.514. 1987  and  1988  Chevrolet  Caprice 
vehicles  do  not  have  owner's  manuals 
containing  the  required  seat  belt 
anchorage  location  diagram. 

General  Motors  argued  that  this 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety  because 
the  owner's  manuals  in  question  have  a 
secton  titled  "Rear  Seat  Shoulder  Belts 
(Dealer-Installed  Accessory)"  which 
explains  the  proper  use  and  availability 
of  rear  seat  lap  shoulder  bell  kits.  These 
kits  also  include  diagrams  of  the  rear 
seat  shoulder  belt  anchorage  locations. 
General  Motors  feels  that  this  section  of 
the  owner's  manual  makes  people  aware 
that  shoulder  belts  can  be  installed  in 
the  rear  seat;  therefore,  it  serves  the 
intended  purpose  of  Paragraph  S6(c)  of 
Standard  No.  210. 

No  comments  were  received  on  the 
petition. 

The  agency  believes  that  the 
noncompliance  standing  alone  is  not 
inconsequential  as  it  relates  to  motor 
vehicle  safety.  Owners  of  vehicles  who 
wish  to  install  these  restraints  must  be 
properly  informed  of  the  location  of  the 
anchorage  locations.  Without  a  diagram 
it  is  possible  that  the  belt  will  not  be 
installed  properly.  Such  an  error  could 
reduce  or  negate  the  effectiveness  of  the 


rear  upper  torso  protection.  However, 
there  are  special  drcmnstances  unique 
to  this  case  that  merit  favorable 
consideration  of  the  petition.  First,  the 
Chevrolet  Caprice  vehicles  themselves 
contain  the  requisite  upper  torso 
anchorages  in  compliance  with  the 
standard.  The  noiKompliance  reported 
does  not  affect  the  vehicle.  After  the 
close  of  the  comment  period.  General 
Motors  informed  the  agency  on  June  9, 
1988,  that  it  "is  planning  to  send  a  copy 
of  the  subject  diagram  and  a  letter  of 
explanation  to  each  owner  of  the  subject 
vehicles."  GM  will  mail  the  information 
"early  in  July  which  is  as  soon  as  a 
complete  list  of  owner  names  and 
addresses  can  be  compiled."  although 
petitioner  has  not  met  its  burden  of 
persuasion  that  the  noncompliance, 
standing  alone,  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  the 
importance  of  the  noncompliance 
diminishes  in  view  of  the  fact  that  the 
owners  will  receive  the  diagrams 
originally  denied  them.  The  agency  has 
considered  the  possibility  that  receipt  of 
the  diagram  apart  from  the  owner's 
manual  may  focus  attention  on  the 
availability  of  the  option  in  a  manner 
that  its  placement  in  the  manual  might 
not  have.  NHTSA  has  determined  that 
the  safety  purposes  of  the  Act  are  met 
with  the  provision  of  the  missing 
information,  and  that  no  substantive 
purpose  would  be  served  by  a  denial  of 
the  petittion.  In  consideration  of  these 
additional  factors,  the  agency  believes 
that  the  burden  of  persuasion  is  met  and 
grants  the  petition. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
July  25. 1988. 

[FR  Doc.  88-17162  Filed  7-28-88;  8:45  am] 

BIUJNG  CODE  49ia-S»-M 


(Docket  No.  IP88-01;  Notice  2] 

Uniroyal  Goodrich  Tire  Company; 
Grant  of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

This  notice  grants  the  petition  by 
Uniroyal  Tire  Company,  Akron,  Ohio,  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.]  for  an  apparent 
noncompliance  with  49  CFR  571.119, 
Federal  Motor  Vehicle  Safety  Standard 
No.  119.  "New  Pneumatic  Tires  for 
Vehicles  Other  "fhan  Passenger  Cars." 
The  basis  of  the  grant  is  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
pubtished  on  March  1.  IOsIb,  and  an 


opportimity  offered  for  comment  (53  FR 
6215). 

Paragraphs  S6.5{d)  and  S6.5(f),  "Tire 
Markings,"  of  Standard  No.  119  require 
that  tires  be  marked  with  the  maximum 
load  rating  and  corresponding  inflation 
pressure  and  the  actual  number  of  plies. 
During  the  production  weeks  of  August 
15. 1987,  through  October  27. 1967. 
Uniroyal  manufactiired  5UXX)  31 X  laSCA 
LT  Uniroyal  Laredo  raised  white  letter 
sidewall  tires  that  do  not  comply  with 
Standard  No.  119.  These  tires  were 
labeled  with  the  incorrect  maximum 
load,  corresponding  inflation  pressure 
and  ply  rating.  The  correct  branding  of 
these  tires  is: 

Load  Range  C.  Max.  Load.  2,250  lbs.  at 

50  PSI  cold,  6  Ply  Rating 
However,  Uniroyal  branded  the  tires  on 

both  sidewalls  as  follows:  Load  Range 

C,  Max.  1,750  lbs.  at  35  PSI  cold,  4  Ply 

Rating 

Uniroyal  argued  that  the 
noncomphance  is  inconsequential 
because  the  correct  load  range  and  ply 
rating  are  imprinted  on  the  paper  label 
adhered  to  the  tread  of  the  tire. 

One  comment  was  received  on  the 
petition,  from  Robert  F.  Schlegel,  Jr^  a 
professional  engineer.  He  opposed 
granting  it.  concluding  that  "A  recall 
action  or  notification  of  purchasers 
would  be  appropriate."  Mr.  Schlegel 
commented  that  Uniroyal  Goodrich  had 
not  stated  whether  the  tires  in  question 
were  sold  for  installation  on  new  trucks 
(and  the  associated  makes  and  models), 
or  the  replacement  market.  In  his 
opinion,  the  petitioner  should  also  have 
discussed  "the  effects  of  operating  at  35 
psi  *   *   *  where  the  2,250  lb.  load  at  50 
psi  is  needed  for  the  vehicle  to  safely 
carry  its  rated  load." 

The  noncompliance  under 
consideration  has  resulted  in  a  margin 
of  misstatement  greater  than  that  which 
is  ordinarily  the  subject  of 
inconsequentiality  petitions.  While  the 
petition  was  pending,  the  agency 
informally  suggested  that  the  petitioner 
conduct  endurance  and  strength  tests  on 
the  tires  at  the  correct  load  and 
incorrect  pressure  indicated  on  the 
sidewall.  The  petitioner  conducted  these 
tests.  The  results  did  not  indicate  any 
apparent  safety  problems  when  the  tires 
are  overutilized.  Nevertheless,  at 
NHTSA's  request,  the  petitioner  has 
agreed  to  send  information  bulletins  to 
purchasers  of  the  tires  who  are  known 
to  it,  i.e.,  those  who  have  returned 
registration  forms.  The  information 
bulletins  give  the  correct  inflation 
pressure  and  maximum  load  for  these 
tires  and  should  reduce  the  possibility  of 
misuse  due  to  labeling  errors. 


In  consideration  of  the  foregoing,  it  is 
hereby  found  that  the  petitioner  has  met 
its  burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is  hereby 
granted. 

(15  U.S.C.  1417;  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued:  July  25, 1988. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  68-17161  Filed  7-2a-88;  8:45  am) 
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Research  and  Special  Programs 
Administration 

Grants  and  Denials  of  Applications  for 
Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

action:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 


Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  of  the  exemptions  granted 
in  May  31, 1988.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Application" 
portion  of  the  table  below  as  follows: 
1— Motor  vehicle,  2 — Rail  freight,  3 — 
Cargo  vessel,  4 — Cargo-only  aircraft,  5 — 
Passenger-carrying  aircraft.  Application 
numbers  prefixed  by  the  letters  EE 
represent  applications  for  Emergency 
Exemptions. 


Renewal  and  Party  to  Exemptions 


Application 
No 


Exemption  No 


970-X DOT-E  970 


2462-X . 


2462-X 


3216-X. 

4453-X 

5232-X 

6016-X. 
6016-X. 
6296-X. 

6563-X 

6614-P 
6694-X 

6694-X 

6694-X 

6772-X. 

6672-X.. 

6659-X.. 
6927-X.. 


DOT-E  2462 


IX>T-£  2462 


3216-X DOT-E  3216 


DOT-E  3216 
DOT-E  4453 
DOT-e  5232 

DOT-E  6016 
DOT-E  6016 
DOT-E  6296 

DOT-E  6563 

DOT-E  6614 
DOT-E  6694 

DOT-€  6694 

DOT-E  6694 

DOT-E  6772 

DOT-E  6772 

OOT-e  6859 
DOT-E  6927 


Applicant 


Gallery  Cftemical  Co  .  Prttsburg,  PA 


ETI  Explosives  Technologies  Inter- 
national Inc ,  Wilmington,  DE. 

El.  du  Pont  de  Nemours  S  Compa- 
ny. Inc  ,  Wilmington.  DE 

Pennwalt  Corp.,   King  of   Prussia, 
PA. 

E.I.  du  Pont  de  Nemours  &  Compa- 
ny. Inc.,  Wilmington,  DE 

AlariK)  Explosives  Co  ,  Inc  ,  Hous- 
ton, TX. 

E.I.  du  Pont  de  Nemours  &  Compa- 
ny, Inc..  Wilmington.  DE 


Acety  Arc.  Inc  .  Paducati,  KY 

Hulw  Supply  Co.,  Mason  City,  lA. 


Rtione-Poulenc     Inc.,     Monmoutti 
Junction,  NJ 

S.L.O.   Healtti  Products,   Inc.   Los 
Osos,  CA. 


Arco    Industries.    Inc.    Milwaukee. 

Wl. 
Eurotainer,  S.A  .  Paris,  France 


Compagnie  des  Containers  Reser- 
voirs, Pans,  France 

Arb«l-Fauvet-Rail.  Pans.  France 


Thomas  Gray  &  Associates.  Inc.. 
Orange,  CA 


Monsanto  Chemical  Co.,  St.  Louis, 
MO. 


Pyronetics   Devices,   Inc,   Denver. 
CO 

Brom)r>e      Compounds,      Limited, 
Beer-Sheva,  Isreal  84101 


Regulation(s)  affected 


49      CFR       173.21(b).       173.300, 
173.302(g). 


49  CFR  173.73(b). 


49  CFR  173  73(b). 


49  CFR  173.314(c). 


49  CFR  173.314(c). 


49   CFR    172.101,    173.1 14a(h)(3), 
176.415,  176.83 

49  CFR  173.314(c)  Table 


49  CFR  173.315(a).. 
49  CFR  173.315(a). 
49  CFR  173.377(g).. 


49      CFR      173.302(a)(1).      175.3. 
178.42-2. 


49  CFR  173.263(a)(28), 

173.277(a)(6). 
49  CFR  173.315 


49  CFR  173  315.. 


49  CFR  173.315.. 


49  CFR  173119(a)(22).  173.245, 
173.264(a).  173.346,  173.349, 
173.369. 

49  CFR  173.119(a)(22).  173.245, 
173.264(a),  173  346,  173.349, 
173.369. 

49  CFR  173302(a)(1).  173.34(d), 
175.3. 

49  CFR  173.353 


Nature  of  exemption  thereof 


To  authorize  use  of  DOT  Specification  3AA2015  or 
3AA2400  cylinders,  for  the  transportation  of  a  flammable 
poisonous  gas  (modes  l .  2) 

To  authorize  shipment  of  certain  lead  azides  m  glass 
t)Ottles  overpacked  in  non-DOT  speafication  wooden 
boxes,  (mode  1) 

To  authorize  shipment  of  certain  lead  azides  in  glass 
bottles  overpacked  in  non-DOT  specification  wooden 
t>oxes.  (mode  1) 

To  authorize  use  of  a  proposed  DOT  Specification 
110A3000W  tank  car  tank,  for  transportation  of  certain 
flammable  compressed  gases,  (modes  1 .  3) 

To  authorize  use  of  a  proposed  DOT  Specification 
110A3000W  tank  car  tank,  for  transportation  of  certain 
flammable  compressed  gases,  (modes  1 ,  3) 

To  auttranze  use  of  a  norvOOT  specification  bulk,  hopper- 
type  tank,  for  transportatk>n  of  t>lasting  agent,  n.o.s.,  or 
ammonium  nit/ate-fuel  oil  mixtures  (modes  1,  3) 

To  auttKxize  shipment  of  certain  flanvnable  artd  (inflam- 
mable liquefied  compressed  gases  m  AAR  Specification 
120A300W  tank  cars  and  DOT  Specification  105A500W 
tank  cars,  (mode  2) 

To  auttiorize  shipment  of  bquid  oxygen,  nitrogen,  and 
argon  in  non-DOT  specification  portatile  tanks,  (mode  1) 

To  authorize  shipment  of  liquid  oxygen,  nitrogen,  and 
argon  in  non-DOT  specificatkxi  portable  tanks  (mode  1) 

To  authohze  materials  klentified  as  orgarK>pf)ospfK>rus 
pesticide,  solid,  n.o.s.  as  additional  materials,  (modes 
1.2) 

To  auttiorize  shipment  of  certain  rvxiflammable  gases  in 
non-DOT  specification  steel  cylinders,  made  in  compli- 
ance with  DOT  Specification  3E  with  certain  exceptions, 
(modes  1 ,  2,  3,  4,  5) 

To  become  a  party  to  exemption  6614  (mode  1) 

To  authohze  use  of  non-(X)T  specification  IMO  Type  5 
portable  tanks,  for  transportation  of  nonflammable 
gases,  (modes  1.  2.  3) 

To  authonze  use  of  non-CXDT  specification  IMO  Type  5 
portable  tanks,  for  transportation  of  nonflamniat>le 
gases,  (modes  1 .  2.  3) 

To  authorize  use  of  non-DOT  specification  IMO  Type  5 
portable  tanks,  for  transportation  of  nonflammat>le 
gases,  (modes  1 .  2,  3) 

To  authorize  transport  of  limited  quantities  of  waste  flam- 
mable, poisonous  and  corrosive  Ik^ids  in  inskle  glass  or 
compatible  plastic  t>ottles  or  metal  can,  overpacked  in  a 
DOT  Specification  17H  steel  drum,  (mode  1) 

To  authonze  transport  of  hmited  quanbbes  of  waste  flam- 
mable, poisonous  and  corrosive  liqukte  in  inside  glass  or 
compatible  plastic  tMttles  or  metal  can,  overpacked  in  a 
DOT  Specification  17H  steel  drum,  (mode  1) 

To  authorize  use  of  a  non-IX}T  specification  nonrefMlable 
titanium  alloy  spherical  pressure  vessel,  lor  shipment  of 
a  rKmflammable  compressed  gas.  (modes  i ,  3.  4) 

To  auttx>rize  use  of  a  non-OOJ  specificatxjn  portable  tank, 
for  transportation  of  certain  Class  B  poisonous  liquids, 
(modes  1 ,  3) 
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Renewal  and  Party  to  Exemptions— Continued 


Application 
No. 


Exemption  No. 


6932-X 
7024-X 
7024-X 
7032-X 
7052-X 
7285-X 
7544-X 


7640-X. 
7694-X . 


7876-P. 
7909-X. 


7969-X.. 

7971-X.. 
8091 -X.. 
8111-X.. 
8125-X.. 

B127-X.. 
8127 -X.. 
8127 -P.. 
8426 -X., 

8436 -X. 
8445 -X. 

8t45-X 


DOT-E6932 
CX3T-E  7024 
OOT-E  7024 
DOT-E  7032 
DOT-E  7052 
DOT-E  7285 
DOT-E  7544 

DOT-E  7640 
DOT-E  7694 


DOT-E  7878 
DOT-E  7909 


DOT-E  7969 

DOT-E  7971 
DOT-E  8091 
DOT-E  8111 
DOT-E  8125 

DOT-E  8127 
DOT-E  8127 
DOT-E  8127 
DOT-E  8426 

DOT-E  8436 
DOT-E  8445 

DOT-P  8445 


Applicant 


Flegulation(s)  aUacted 


Artset-Fauvet-Rail,  Pans.  France 49  CFR  173.264(b)(4) 


Greenwood     Motor     Lines.     Inc., 
Greenwood,  SC. 

Avondaie  Mitts.  Sylacauga.  Al 


Polaroid  Corp.,  Needham  Heights, 
MA 

Exploration    Logging,    Inc.,    Sacra- 
mento, CA. 

Arbel-Fauvet-Rail,  Pans,  France 


Eastman   Kodak   (^.,    Rochester, 
NY. 


Mauser  Packagirtg,  (jmited,  LMch- 
lield.  CT. 

Applied  Companies,  Sen  Fernarxk), 
CA. 


Ashland  OH,  Inc.,  Dublin,  OH 

The  Dow  Chemical  Co..   Midland, 
ML 


Crosby    &    Overtort,     Inc.,     Lor>g 
Beach,  CA. 


Walter  Kidde.  Wilson.  NC . 


Re^or  CkNnmunications,  Inc.,  Flor- 
ence, KY 

U.S.  Department  o<  Energy,  Wastv 
ington,  DC. 

Artjel-Fauvet-Ftail,  Paris,  France 


Union   Explosnos   Rio  Tinto,   S.A., 

Madrid,  Spain. 
Hercules,  Irx:.,  Wilmington.  DE 


General  Plastics  &  Chemicats  Co., 

Natick,  MA. 
Crosby    &    Overton,    Inc.,    Long 

Beach,  CA. 


Pennwalt  Corp.,  Buffalo.  NY.. 


Rolun  and  Haas  Co.,  Philadelphia, 
PA 


49  CFR  173.249{a)r). 


49  CFR  173.248(aH7). 


49  CFR  172.101,  175.x.. 


49  CFR  172.101,  172.420,  175.3 


49  CFR  173.315(a). 


49  CFR  173.»45.  173.249,  173.272 


49  CFR  173.2fl6(a),  178.19.. 


49  CFR  173  302(a)(4),  175.3  . 


49  CFR  173.299(a),  175.3 

49  CFR  172.203.  172.400. 
172.402(a)(2).  172.402(a)(3), 

172.504(a),  173.345(a), 

173.359(c),  173.364(a), 

173.370(b),  173.370(d). 

173.377(f),  175.3,  175.30,  175.33. 

49  CFR  173.119(a),  (m), 
173.245(a),  173.346(a),  178.340- 
7,  178.342-5.  178.343-5 


49  CFR   173.302,   173.304.   175.3, 
178.53. 

49  CFR  Parts  100-177 _.„ 


49  CFR  173.304(a),  175.3. 


49  CFR  173  123.  173J15. 


49       CFR       171.12(d),       173.127, 

173.184,  178.224. 
49      CFR       171.12(d),       173.127, 

173.184,  178.224. 
49       CFR       171.12(d).       173.127. 

173.184,  178.224. 
49        CFR        173.119(a),        (m), 

173.245(a),  173J46(a),  178.340- 

7.  178.342-5.  178.343-5. 

49  CFR  173  119(m).  173.154 __.. 


Nature  of  evemption  (thereof 


49  CFR  Part  173,  Subparts  D.  E,  F. 
H. 


McDonnell     Douglas     Corp.,     St.     49  CFR  Part  173,  Subparts  D.  E,  F, 
Louis.  MO  H. 


To  authorize  use  of  norvOOT  specification  11^  Type  5 
portable  tanks,  lor  transportation  of  anhydrous  hydro- 
fluonc  acid,  (modes  1,  3) 

To  authorize  frar«apart  of  an  aMcalna  oonosMe  liquid  In 
non-DOT  specification  coHapaUe  lubbar  containers 
kjentified  as  seald  tanks,  (mode  1) 

To  authorize  transport  of  an  alkarine  corrosive  liquid  in 
non-DOT  specification  collapsible  rutiber  containers 
ktentifled  as  aeaid  lai*s.  (mode  1) 

To  auttxxize  outside  packages  excaeduig  tfie  100  paur«ds 
limitation  to  be  carried  aboard  ctirgo  aircraft  only  for 
shipment  of  a  certain  corrosive  eoid.  (mode  4) 

To  autfHxize  shipment  of  batteries  containing  littiium  and 
other  materials,  classed  as  flammable  solid,  (modes  1, 
2,  3,  4) 

To  authorize  use  of  norvOOT  specification  IMO  Type  5 
portable  tanks,  for  transporation  of  certain  iwrrflamnia- 
ble,  Rquefied  gases,  (modes  1,  2.  3) 

To  authorize  transport  of  solutens  of  sodum  hydroxide 
and  certain  ottier  liquid  corrosives,  or  other  liquid  corro- 
sive materials  in  a  DOT  Specifications  2U  polyettiylene 
inside  container,  overpacked  in  a  norvDOT  specification 
fibertXMrd  box.  (modes  1.  2,  3) 

To  authorize  use  of  a  DOT  Specification  34  polyethylene 
container  of  15  gallon  capacity,  lor  shipment  of  tiydro- 
gen  peroxide.  60%.  (modes  1.  2.  3) 

To  auttxxize  use  of  norvOOT  specification  welded,  or 
seamless,  nonreffflable  c^lirKlers,  contairwig  non-lique- 
fied compressed  gases,  (modes  1.  2,  4) 

To  become  a  party  to  exetaption  7876  (modes  1.  2,  3.  4) 

To  auttx>rize  renewal  arxj  an  alternative  padtaging  configu- 
ration, (modes  1,  2.  4) 


To  authorize  transport  of  certain  waste  hazardous  materi- 
als in  non-DOT  specification  single  compartment  cargo 
tanks  similar  to  DOT  Specifk:ation  307/312  except  lor 
bottom  outlet  and  drcumlerential  reinforcement,  (mode 

1) 

To  auttxxize  manufacture,  marking  arxl  sale  of  non-DOT 
specifRation  cyfinders.  for  transportation  of  nonflamma- 
ble compressed  gases,  (modes  1 .  2.  3.  4.  5) 

To  auttxxize  tranaport  of  certain  mercury  relays  exempted 
from  49  CFR  100-177.  in  heat  sealed  glass  vials. 
(modes  4.  5) 

To  authorize  use  of  fXJivDOT  specification  wekled,  stain- 
less steel  cylinders,  lor  transportation  of  a  nonflammable 
gas  mixture,  (irxxles  1,  2,  3,  4,  5) 

To  auttyjrize  use  of  non-DOT  specification  IMO  type  5 
portable  tanks,  for  transportation  of  certain  flammable 
and  nonflammable  gases  and  flammable  li<^s.  (modes 
1,2,  3» 

To  auttwrize  use  of  a  rx)rvDOT  specification  fitierticard 
diuffl,  for  Shipment  o>  wet  nitrooeMukise.  (modes  1,  2,  3) 

To  authorize  use  of  a  non-[X)T  specification  fit)ert>oard 
drum,  for  shipment  of  wet  nitrocellulose,  (irxxles  1 .  2,  3) 

To  become  a  party  to  exemption  8127  (modes  1,  2,  3) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specification  cargo  tarks  complying  with  DOT  Specifica- 
tion MC-307/312  with  certain  exceptions,  for  transporta- 
tion of  liquid  and  semi-sdid  waste  materials,  (mode  1) 

To  authonze  transport  of  a  flanvnable  liquid  whtch  is  also 
an  organic  peroxide,  in  a  DOT  Specification  MC-331 
cargo  tank,  (mode  1 ) 

To  authorize  shipment  of  viarious  hazardous  substarKes 
and  wastes  packed  in  inside  plastic,  glass,  earthenware 
or  metal  containers,  owerpacked  in  a  DOT  Specification 
removable  head  steel,  fitier  or  polyethylene  drum,  only 
for  the  purposes  of  disposal,  repackaging  or  reprocess- 
ing, (rrxxte  1) 

To  authorize  shipmer4  of  vanous  hazardous  substances 
anii  wastes  packed  in  inside  plastic,  glass,  earthenware 
or  metal  containers,  oveipecked  in  a  DOT  Specification 
removable  head  steel,  tit>er  or  polyettiylene  drum,  only 
tor  the  purposes  of  disposal,  repackaging  or  reprocess- 
ing, (mode  1) 
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Application 
No. 

Exemption  No. 

Applicant 

RegulatkxMs)  affected 

Nature  of  exemptkxi  tfiereof 

8445-f> 

8451-P 

8453-X 

DOT-E  8445 
DOT-E  8451 
DOT-E  8453 

DOT-E  8467 

DOT-E  8489 
DOT-E  B-SSI 

DOT-E  8582 

DOT-E  8582 

DOT-E  8582 

DOT-E  K»? 

DOT-E  8582 

DOT-E  8674 
DOT-E  8706 

OOT-E  8820 
DOT-E  8822 

DOT-E  8854 
DOT-E  8862 
DOT-E  8864 
DOT-E  8886 
OOT-E  9066 

OOT-E  9130 
DOT-E  9233 

DOT-E  9262 
DOT-E  9262 

Rhone-Poutenc  AG  Co.,  Research 

Tnangle  Park.  NC. 
The  Potomac  Edison  Co .  Hagers- 

town,  MO. 
PACCO,  Inc..  Tenino,  WA 

49  CFR  Part  173.  Sutiparts  D,  E.  F. 

H. 
49  CFR  173.65.  173.86(e),  175.3 

49  O-H  173.114a 

To  become  a  party  to  exemption  8445  (mrxle  1 ) 

To  become  a  party  to  exemption  8451  (modes  1.  2.  4) 

To  authorize  cargo  vessel  as  an  additional  nxxte  of  trans- 
portation for  bulk  shipment  of  certain  blasting  agents, 
(modes  1 .  3) 

To  authorize  use  of  non-DOT  specification  IMO  Type  5 

gases,  (modes  1 .  2.  3) 
To  become  a  party  to  exemption  8489  (modes  1.  2,  3) 

To  become  a  party  to  exemption  8551  (mode  1) 

To  authorize  transportation  of  railway  track  torpedoes  arxf 

maintenance  crews  as  non-regulated  rail  earner  equip- 
ment, (mode  1) 

To  auttKxize  transportation  of  railway  track  toipedoes  and 
fusees  packed  m  metal  kits,  in  motor  vefNcles  by  railroad 
maintenance  crews  as  non-regulated  rail  earner  eqiap- 
ment  (mode  1) 

To  autfwrize  transpnrlation  of  railway  track  torpedoes  and 
fusees  packed  in  metal  kits,  in  motor  vehicles  by  railroad 
maintenance  crews  as  non-regulated  rail  earner  equip- 
ment, (mode  1) 

To  autfiorize  transportatkxi  of  railway  track  torpedoes  and 
fusees  packed  in  metal  kits,  in  motor  vehicles  t>y  railroad 
maintenance  crews  as  non-regulated  rail  carrier  equip- 
n>enl.  (mode  1) 

To  auttKMize  transportation  of  railway  track  torpedoes  and 
fusees  packed  in  metal  kits,  m  motor  vehicles  t>y  railroad 
maintenance  crews  as  non-regulated  rail  earner  equip- 
ment, (mode  1) 

To  auttvKize  transport  of  blasting  agents  in  a  norvDOT 
specification  cement  mixer,  krvdd  with  cold  tar  epoxy. 
(mode  1) 

To  authorize  manufacture,  marking  and  sate  of  norvDOT 

Specification  MC-307/MC-312  except  for  bottom  outlet 

sive  waste  liqukJs  or  semi-solkls.  (mode  1) 
To  authorize  use  of  a  non-DOT  specification  IMO  Type  5 

portable  tank,  for  transportation  of  liquefied  compressed 

gases,  (modes  1 ,  2,  3) 
To  autfionze  manufacture,  marking  and  sale  of  non-DOT 

specification  cargo  tanks  made  in  full  compliance  with 

DOT  Specification  MC-307  or  MC-312  with  certain  ex- 

ceptK}ns.  for  transportation  of  certain  waste  hazardous 

materials,  (mode  1) 

8467-X 

Compagnie  des  Containers  Reser- 
voirs, Pans,  France. 

Transnitro,  Inc.,  Tampa,  FL 

49  CFR  173.315 

8489-P 

49       CFR        173.154,        173.182, 

173.217.  173.245b. 
49        CFR         173.119(a),        (m). 

173.245(a).  173.346(a),  178.340- 

7.  178.342-5.  178.343-5. 
49  CFR  Parts  100-177 

«,S51-P 

8582-X 

Parkem     Industrial     Service     Inc., 
Gonzales,  LA. 

Illinois  Central  Gulf  Railroad  Co., 
Chicago.  IL 

Southern     Pacific     Transportation 
Co.,  San  Francisoo,  CA. 

Chicago    South    Shore    &    South 
Bend  Raibnad,  Company  Michi- 
gan City.  IN. 

Chicago,  Missouri  A  Western  RaH- 
Miay,  Co..  Michigan  Qty,  IN. 

Consolidated  Rail  Corp.,  Philadel- 
phia, PA. 

Thermex  Energy  Corp..  Dallas,  TX.. 

Petro-Sleel  Division  of  PraSrie  State 
Equipment.  Smtix  FaHs..  SD. 

Arbel-Fauvet-Rail,       St       Laurent 
Slangy.  Franco. 

Certified  Tank  Mar«ufacturing,  Inc.. 
Conv>ton,  CA. 

Art)et-Fauvet-Flail,          Neuilly-Sur- 
Seine.  France. 

ABERCO  Inc.  Seatoook,  MD 

8582-X 

8582-X 

49  CFR  Parts  100-177 

49  CFR  Parts  100-177 

8582-X 

8582-X 

49  CFR  Parts  100-177 _ 

49  OR  Parts  100-177 

8674-X 

e706-X 

e820-X 

49  CFR  173.114a(b) _ 

49    CFR    173.119(a),    173.1 19(m), 
173.245(a),  173.346(a),  178.340- 
7,  178.342-5,  178.343-5. 

49  CFR  173.315 

8822-X 

8e54-X  „ 

8862-X 

49        CFR        173.119(a),        (m). 
173.245(a).  173.346(a).  178.340- 
7,  178.342-5.  178.343-5. 

49  CFR  173.264(b)(4) „ 

49    CFR    173.119.    173.124(a)(4), 
173.305. 

49    CFR    173.245(a),    178.340-10, 
178340-8,  178.341-3,  178.341- 
4.  178.341-5,  178.341-7. 

49  CFR  173  34(e)(9)  175  3 

portable  tanks  for  transportation  of  anhydrous  hydro- 

fhioric  add.  (modes  1.  2,  3) 
To  authorize  shipment  of  propylene  oxide,  classed  as  a 

flammable  liquid,  m  DOT  Specification  5P  lagged  steel 

dnjms.  (mode  1) 
To  t>ecome  a  party  to  exemption  6864  (mode  1) 

To  authorize  a  longer  time  period  t>etween  retests  of  DOT 
Spncificatkxi  48  or  48240ET  cyfirxters  containing  rxxv 
flammattie  gas.  (modes  1 .  2,  4) 

To  authorize  transport  of  an  airtiag  gas  generator  as 
flammable  solid,  in  a  box  constructed  of  single  wall 
corrugated  titierboard  with  an  inside  styropor  container 
nsert  for  stxx*  at>socption.  (modes  1.  2.  3.  4) 

To  authonze  an  additional  oxklizer  for  shipment,  (rrxx^  1 . 
2) 

To  auttxxize  shipment  of  dry  ctwomic  acid  in  a  non-DOT 
specification  yuu-cubK-fooL  two-compartment,  sift-proof 
covered  hopper  type  tank  motor  vehicle  (mode  1) 

To  authorize  certain  DOT  Specification  fiberboard  boxes  as 
additional  packaging,  (modes  1.  2.  4) 

To  become  a  party  to  exemptkxi  9262  (modes  1.  3.  4) 

8864-X 

8886-X 

Redwing  Carriers,  Inc.,  Tampa,  Fl 

Amerex  Corp.,  TrussviUe,  AL 

9066-X 

BMW  of  North  Amenca.  Inc  ,  Mont- 
vale,  NJ. 

Bio-Lab,  Inc.  Decatur.  GA 

49  CFR  173.154.  175.3 

9130-X 

49  CFR  173.154 

9233-X 

9262-X 

Occidental  Chemical  Corp..  OaHas, 
TX. 

GOEX,  Inc..  CletHjrne,  TX 

49  CFR  173  164 

49  CFR  173.100(v),  175.30 

9262-P 

NL  Petroleum  Services,  Inc.,  Hous- 
ton, TX. 

49CFR  173  100(v)   175  30     

-— < 
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Applicalion 
No. 


9262-X. 


9262-X. 


9262-X. 


9262-X. 


9266-X ., 


9266-X. 


92e6-X. 


938»-X. 


9400-X. 


9519-X.... 

9649-X.... 

9558-X.... 

9612-X.... 

9690-X... 

9704-X... 
9761-X 

9770-X ... 


9785-P. 
9851 -X. 

9907-X 

9941-P. 


Exemption  No. 


DOT-E9262 

DOT-E9262 

DOT-E  9262 

0OT-E9262 

OOT-E9266 
DOT-E  9266 
0OT-E9266 
DOT-E  9388 
DOT-E  9400 

DOT-E  9519 

DOT-E  9549 

DOT-E  9558 

DOT-E  9612 

DOT-E  9690 

DOT-E  9704 
DOT-E  9761 

DOT-E  9770 

DOT-E  9785 
DOT-E  9851 

DOT-E  9907 

DOT-E  9941 


Applicant 


Jet  Research  Center,  Inc.,  Mans- 
field. TX. 


Western  Atlas  International,  former- 
ly, NL  McCulloug.  Houston,  TX. 


GOEX,  Inc.  Oeburne,  TX. 


0*»en  Od  Tods.  Inc.,  Fort  Wortti. 
TX. 


National  Refrigerants,  Inc.,  Radnor, 
PA. 

Eurotainer,  S.A.,  Paris,  France 


Compagnie  des  Containers  Reser- 
voirs. Paris.  France. 

Guff  Central   Storage   &   Terminal 
Co.,  Tulsa,  OK 

Poly    Processing    Company,    Inc.. 
Monroe,  LA 


Transctiem,  Inc.,  Soutfi  Bend.  IN  . 


Owen  Oil  Tools.  Inc.,  Fort  Wortti, 
TX. 


Day  &  Zimmermann,  Inc.,  Parsons. 
KS. 


PPG  Industries.  Inc  ,  Pittstwrgfi.  PA. 


Snyder  Industries.  Inc.,  Lincoln,  NE 


Western  Atlas  International  (for- 
merly Dresser),  Houston,  TX. 

Systron  Donner,  Safety  Systems 
Division.  Concord,  CA. 


AMSPEC  Ctiemcal  Corp  .  Glouces- 
ter City,  fJJ 


Independent   Container    Line    Ltd. 

Richmond,  VA. 
Nortfiwest  Airlines,   Inc.,  St    Paul, 

MN. 

General  Defense  Corp..  York,  PA.... 


McOonr>ell    Douglas    Astronautics 
Co.,  Huntington  Beach,  CA. 


Regulation(s)  affected 


49  CFR  173.100(V).  175.30. 


49CFR  173.100(v).  175.30. 


49  CFR  173  100(v).  175.30. 


49  CFR  173.100(v),  175.30. 


49  CFR  173.315.  178.245. 


49  CFR  173.315.178.245. 


49  CFR  173.315.  178.245. 


49  CFR  173.314(e). 


49  CFR  173.1 14a(hM3),  173.119, 
173.125,  173.268.  176.415, 
176.83,  178.19.  178.253.  Part 
173.  Subpart  F. 

49  CFR  173119.  173.256, 
173.266.  178  19.  178.253,  Part 
173.  Subpart  F. 

49  CFR  173.100<v).  175.30 


49    CFR     173.56(a),     173.56(c)(1), 
173  86(b). 


49  CFR  173.288.. 


49  CFR  173  119,  176.340,  178  19, 
178.253;  Part  173.  Subpart  F. 

49  CFR  173.107.  175.3 


49      CFR      173  304(a)(1),      175.3. 
178.47. 


49  CFR    173.154(a)(2),    173.28(m), 
178  118. 


49  CFR  173.30.  176.11,  176.83 
49  CFR  Parts  100-199 

49  CFR  173.56(a).(c)(1) 


49  CFR  173.88(e)(2)(ii), 

173  92(a)(i),  173.92(b) 


Nature  of  exemption  tfiereof 


To  autfwrize  transport  of  oil  well  cartridges  containing  not 
more  tfian  500  grains  of  high  explosive  as  Class  C 
explosive,  in  a  DOT  Specification  128  fiberboard  box. 
(modfis  1,3,  4) 

To  auttxxize  transport  of  oil  well  cartridges  containing  not 
more  than  500  grains  of  fvgh  explosive  as  Class  C 
explosive,  in  a  DOT  Specification  12B  fibeiboard  box. 
(modes  1,  3.  4) 

To  auttKxize  transport  of  oil  well  cartridges  containing  not 
more  tfian  500  grains  of  high  exptosive  as  Qass  C 
explosive,  in  a  DOT  Specification  128  fibertxiard  box. 
(modes  1,3.  4) 

To  authorize  transport  of  oil  welt  cartridges  containing  not 
more  ttian  500  grains  of  fitgh  explosive  as  Oass  C 
explosive,  in  a  DOT  Specification  128  fit>ertx>ard  tx>x. 
(modes  1,3,4) 

To  auttKXize  use  of  non-DOT  specification  IMO  Type  5 
portable  tanks,  for  shipment  of  liquefied  compressed 
gases,  (modes  1 .  2.  3) 

To  auttx>rize  use  of  norvOOT  specification  IMO  Type  5 
portable  tanks,  for  shipment  of  liquefied  (impressed 
gases,  (modes  1.  2,  3) 

To  authorize  use  of  nofvOOT  specification  IMO  Type  5 
portable  tanks,  for  stiipment  of  liquefied  compressed 
gases,  (modes  1,  2,  3) 

To  auttK>rlze  use  of  DOT  spectfKabon  tank  cars  wfiich 
ftave  had  the  amount  of  liquefied  gas  k>aded  into  the 
tank  measured  by  a  metering  device,  (mode  2) 

To  autliorize  manufacture,  marketing  arvl  sale  of  non-DOT 
specificatkv)  rotabonaHy  mohted.  spherical  polyethyler>e 
portatile  tank  enclosed  in  a  steel  skid  unit  for  shipment 
of  corrosive  Kquids.  flammable  Hquids  or  an  oxklizer. 
(modes  1.2.3) 

To  authorize  an  alternative  r>or>-DOT  specification  packag- 
ing for  shipment  of  materials  classed  as  corrosive  mate- 
rial or  flammable  liquid  or  a  material  classed  as  oxidizer 
(modes  1.  2) 

To  autfKxize  transport  of  oil  weU  cartridges  containing 
more  tfian  350  grains,  t>ut  rtot  more  tfian  600  grains  of 
Class  A,  type  3  explosive,  as  Class  C  explosive,  in  DOT 
Specification  12H  fibertioard  box.  (modes  1,  3,  4) 

To  renew  an  exemptkxi  orginally  issued  on  an  emergerKy 
tMisis  that  provkled  for  a  one-time  sfiipmeni  of  expkisive 
projectiles.  Class  A  exptosives  in  specifically  designed 
norvDOT  specification  packaging,  (modes  1.  2) 

To  authorize  transport  of  ethyl  chkxoformate  and  methyl 
chkx-oformate  in  CXDT  SpecifKatkxi  105A500W  tank  cars 
which  have  been  restendled  DOT  105A100W.  (mode  2) 

To  authorize  cargo  vessel  as  an  additkxial  nrade  of  trans- 
portation and  to  approve  combustit>le  hquds  as  addition- 
al materials,  (modes  1 ,  2,  3) 

Identification  of  an  additional  packaging,  (modes  1,  3.  4,  5) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specification  weWed  stainless  steel  cylinders  patterned 
after  0OT-4DS  with  exceptions,  fcx  transportation  of 
nonflammatile  gases,  (modes  1,  4,  5) 

To  authorize  the  round-tnp  shipment  of  sodium  methylate, 
classed  as  flammable  solid,  in  reusable  DOT  Specifica- 
tk>n  17H  drums  to  an  additKmal  kx:ation  in  Newport, 
Delaware,  (mode  1) 

To  become  a  party  to  exemptk>n  9785  (modes  1,  2,  3) 

To  authorize  shipment  of  insulated  dewars  containing  liquid 

nitrogen  to  tie  transported  in  the  catMn  of  a  passenger 

aircraft  under  special  corxMions.  (mode  5) 
To  authorize  transport  of  unfuzed  expk>sive  projectiles. 

Class  A  explosive,  in  non-IX)T  specification  packagings. 

(modes  1,  2.  3) 
To  become  a  party  to  exemptkxi  9941.  (mode  1) 


UMI 
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New  Exemptk)ns 


Application 
No. 


Exemption  No. 


9825-N. 


9840-N. 


9858-N.. 


9865-N. 


9867-N 


9872-N. 


98a6-N. 


9888-N. 


968d-N.. 


9891-N. 


9892-N.. 


7235-.. 


9923-N.. 


9924-N.. 


9954-N.. 


DOT-E  9825 

DOT-E9840 

DOT-E  9858 
DOT-E  9865 

DOT-E  9867 

DOT-E  9872 

DOT-E  9886 

DOT-E  9888 

DOT-E  9889 

DOT-E  9891 

DOT-E  9892 

DOT-E  9894 
DOT-E  9923 
DOT-E  9924 
DOT-E  9954 


Applicant 


Sequoyah  Fuels  Corp..  Oklahoma 
city.  OK 


Kenai  Air  Alaska,  Inc.,  Kenai,  AK  . 


Fomo  Products,  Inc.,  Norton,  OH . 


AUas  PcMvder  Co.,  DaMas.  TX. 


Olin  Hunt  Specialty  Products,  Inc., 
Sewaid,  IL 


Sorxxx)  Fibre  Drum,  Cheshire.  Eng- 
land. 


Clayton  Mark  Inc.,  Rogers.  AR  . 


Ford  Motor  Co..  Deart>om.  Ml.. 


Assmarm  Corp.  o<  America,  Gar- 
rett, IN 


Sonoco  Fibre  Drum,  Itk:.,  Lombard, 
IL. 


Bergen  Barrel  &  Drum  Co..  Kear- 
ney, NJ. 


Luxter  USA  Limited.  Riverside.  CA.. 


Chemical  Handling  Equipment  Co., 
Toledo.  OH 


U.S.  Department  ol  Energy.  Wash- 
ington, DC. 


Cook  Inlet  Pipe  Lir>e  Co..  Dallas. 
TX 


RegulatiorKs)  affected 


49  CFR  173.403(nK4). 

1 73.425(c)(2). 


49  CFR  172.101,  175.30. 


49  CFR  173.1200(a)(8)(ii)(2).. 


49  CFR  173.65.. 


49  CFR  173.247(a)(1),  175  3 . 


49  CFR  173154.  173  156, 
173.217,  173.365.  173.510, 
175.3,  178  224-1. 


49  CFR   173  306,  Part  172,  Sub- 
parts D,  E. 


49  CFR  Parts  100-199. 


49  CFR  Part  173.  Subparts  D,  E,  F. 


49  CFR  173.154.  173.156, 
173.217,  173.365.  175.3, 
178.224. 


49  CFR   178.224,  Part  173,  Sub- 
parts E,  F,  H. 


49  CFR  173.302(a)(1),  175.3  . 


49  CFR  173.119,  173.125, 
173.266,  178  19,  178.253;  Part 
173,  Subpart  F. 

49  CFR  173.420(a)(4) 


49  CFR  172.101(6)(b),  175.30. 


Nature  of  exemption  thereof 


To  authorize  skxlge  to  tie  classified  as  Low  Specific 
Activity  (LSA)  at  a  specific  activity  greater  ttian  tt\at 
normally  alk>wed  for  liquids  transported  in  the  specifica- 
tion MC-312  cargo  tank  (Mode  1 ) 

To  authorize  transport  of  hydrogen  peroxide  solution  in 
DOT  Specification  34  polyethylene  (55-galk>n  drum)  by 
cargo-aircraft  only  (a  tielioopter)  between  Nikiski.  Alaska 
and  Cook  International.  Tyor>ek,  Alaska.  (Mode  4.) 

To  authorize  an  alternative  testing  provision  for  DOT  Spec- 
ification 2Q  containers  as  prepared  for  transportation. 
(Mode  1.) 

To  authorize  transportation  of  an  aqueous  sokition  of  a 
Class  A  expfeMive  in  a  DOT  SpecifKation  17H  drum  with 
a  IX)T  Specification  2S  polyetfiylene  liner  in  temperature 
controlled  vans.  (Mode  1 .) 

To  auttxxize  shipment  of  silicon  tetrachkxide  and  titanium 
tetrachloride,  classed  as  corrosive  materials,  in  a  stairv 
less  steel  ampule  of  2.2  liter  or  less  capacity  inside  a 
Military  MS27684-21  metal  removable  head  drums,  and 
overpacked  in  a  DOT  Specification  198  wooden  box. 
(Modes  1,  2,  4,  5.) 

To  autfiorize  manufacture,  marking  and  sale  of  rxxvDOT 
specification  fiber  drums  conforming  to  DOT  Specifica- 
t»n  21C  fiber  drums  except  tftat  tt>e  top  cover  of  lid  is 
constructed  of  high  density  polyetfiyler>e,  arxl  secured  to 
ttte  side  wall  by  a  metal  lever  action  cfc>sing  ring.  (Modes 
1,  2,  3,  4.) 

To  authorize  Manufacture,  marking  and  sate  of  fkxi-OOT 
specification  steel  water  pump  system  tank  wRh  an 
outside  diameter  rx>t  exceeding  28  irx:f>es  and  a  pre- 
charge  of  compressed  air  or  nitrogen  not  exceeding  42 
psig.  (Modes  1,2.3.) 

To  authorize  transport  of  an  electric  car  contanrig  a 
sodMjm-sulfur  battery  which  is  at  its  operating  tempera- 
ture (575-660  degrees  Fafirenfieit);  autfiorizes  shipment 
of  electric  cars  containing  depleted  sodkNn-sulfur  batter- 
ies. (Mode  1.) 

To  autfKxize  manufacture,  marking  and  sale  o<  a  nort-DOT 
spedfk^tkxi  rotationaHy  mokled,  linear  torn  dertsity  poly- 
etfiylene portable  tank  enclosed  within  a  protective  steel 
cage  lor  tfie  shipment  of  corrosive  kquKte,  flammable 
liquids,  or  an  oxidizer.  (Modes  1 ,  2.) 

To  autfHxize  manufacture,  marking  arxl  sale  of  norvOOT 
specification  fibre  drums  of  not  over  115  pourxls  net 
weight,  similar  to  DOT  Specification  21C  except  that  the 
top  fiead  is  of  mokled  polyetfiylene  arx)  secured  to  tfie 
skjewall  tiy  a  lever  kx:king  hng.  (Modes  1,  2,  3,  4) 

To  authorize  manufacture,  marking  arxJ  sale  of  a  norvOOT 
specification  rotationally  mokied,  medium  density  poly- 
ethylene drum,  with  removable  f>ead,  lor  transportatk)n 
of  oxidizers,  organic  peroxides,  flammat>le,  corrosive  and 
poison  B  solids.  (Modes  1,  2,  3) 

To  autfiorize  Manufacture,  marking  and  sale  of  norvDOT 
specification  fiber  reintorced  plastic  (FRP)  hoop  «M«pped 
(HW)  cylinders,  for  transportation  of  nonWamraable 
gases.  (Modes  1,  2,  3,  4,  5.) 

To  autfiorize  Manufacture,  mark  and  sale  of  a  norvOOT 
specificatkxi  rotationally  moMed,  polyetfiytene  portable 
tank  erK;k)sed  in  a  steel  frame,  for  shipment  of  corrosive 
materials,  flammable  hquids,  or  an  oxkjizer.  (Modes  1.  2.) 

To  auttxxize  shipmem  of  depleted  uranium  hexalhionde, 
k>w  specific  activity,  classed  as  radioactive  malenats.  m 
a  DOT  auttxxized  packaging.  Model  4BG,  filled  to  62% 
of  its  certified  volumetric  capacity.  (Modes  1,  2.) 

To  autfxxize  shipment  of  fiydrogen  peroxxle  solution  (50% 
peroxide),  classed  as  oxidizar,  t>y  av  in  DOT  Specifica- 
tion 34  polyethylene  drums.  (Mode  4.) 


Emergency  Exemptions 


Application 
Na 


Exemption  No. 


Applicant 


Regulatk)n(s)  affected 


Nature  of  exemption  thereof 


EE  4453-X. 


DOT-E  4453 


Kentucky 
KY. 


Powder  Co.,  Lexington, 


49  C^R   172.101,   173.1  I4a(h){3),    To  authorize  use  of  a  non-DOT  specification  bulk,  hopper- 
176.415,  176.83.  type  tank,  for  transportation  of  blasting  agent,  n.o.s.,  or 

I     ammonium  nitrate-fuel  oil  mixtures.  (Modes  1,  3.) 
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Emergency  Exemptions— Continued 


T 


Application 

V^  No. 


Exemption  No. 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


EE  7052-X. 


EE  7991-X. 


EE  9855-X. 


EE  9961-N.. 


EE  9962-N. 


EE9963-N. 


EE  9978-N 


EE  9979-N  . 


DOT-E  7052        Tectinical  Oil  Tool  Corp ,  Houston, 
TX. 

DOT-E  7991        Burlington  Northern  Railroad  Co., 
Ft.  Worth,  TX. 

DOT-E  9855        Korean  Air  Lines  Co..  Ltd  Los  Arv 
geles,  CA. 


DOT-E  9961         Brown  Measurement  Co.,  Inc ,  Kil- 
gore,  TX. 


DOT-E  9962        Monsanto  Chemical  Co.,  St.  Louis, 
MO. 

DOT-E  9963        PLM  Railcar  Maintenance  Co  .  San 
Franasco,  CA. 


DOT-E  9978        Air  Products  and  Chemicals,  Inc  . 
Allentown,  PA. 

DOT-E  9979        U.S.  Department  of  the  Treasury. 
Seattle,  WA. 


49CFR  172.101,  172  420,  175.3. 


49  CFR  Paris  100-177. 


49    CFR    172101    Column    6(b), 
175.30. 


49  CFR  173.119.  173.304,  173.315. 


49  CFR  171.2(a).  173.327.  177.801 


49  CFR  173  314. 


49     CFR      172.101.      173.119(m), 
173.304(a).  173.3a. 

49  CFR   172.101,   173.66,   173  86, 
173.87.  175  3. 


To  auttiorize  shipment  of  batteries  containing  lithium  and 
other  materials,  classed  as  flammable  solid  (Modes  1, 
2.  3,  4.) 

To  autfxxize  transport  of  railway  track  torpedoes  and 
fusees  in  flagging  Kits  of  specified  construction.  (Mode 
1.) 

To  autlKXize  shipment  of  explosive  proiectiles.  Class  A 
explosives;  arxj  rocket  motor  arxJ  propellant  explosive, 
solkjs.  Class  B  explosive,  which  are  forbidden  for  trans- 
portation by  air  or  are  in  quantities  greater  than  those 
prescribed  tor  transportation.  (Mode  4.) 

To  authorize  manufacture,  markir>g  arxl  sale  of  a  non-DOT 
specification  container  descrit>ed  as  mechanical  dis- 
placement meter  provers  rrxxKited  on  a  truck  chassis  or 
trailer,  for  transportation  of  hydrocartwn  products  (Mode 
1) 

To  auttxxize  transport  of  10  one-pound  compressed  gas 
cylinders  which  possit>ly  contain  an  unknown  hazardous 
matenal.  (Mode  1.) 

To  authorize  shipments  of  lk]uefied  petroleum  gas  in  DOT 
Specification  105S3(X)W  tank  cars  which  are  equipped 
with  thermal  protectkxi  systems  that  fiave  not  yet  been 
tested.  (Mode  2.) 

To  authorize  one-time  shipment  of  certain  hazardous  mate- 
rials in  non-DOT  specification  steel  seamless  cylinders 
meeting  Japanese  standards.  (Modes  1,  3.) 

To  authorize  transport  of  several  types  of  explosives  by  air 
which  are  not  permitted  for  air  shipment.  (Modes  1,  4.) 


Withdrawal  Exemptions 


Application 
No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  ttiereof 

6556-X 

Castle  A  Cooke.  Inc.,  San  Francisco.  CA 

ICI  Amencas,  Inc.,  Bryon,  GA 

49  CFR  173.132 

To  authorize  use  of  a  non-(X3T  specification  single  com- 
partment portable  tank,  for  trar^portation  of  a  flamma- 
ble Ik^uid.  (Modes  1,3.) 

To  authorize  transport  of  not  more  than  25  grams  of  high 
explosives  and  pryotechnic  matenal  in  a  speoal  ship- 
ping container,  classed  as  Class  C  expk>sive  (Modes 
1.2.4.) 

To  authorize  shipment  of  ammonium  nitrate  fertilizer  in 
collapsible  polyethylene-lined,  woven  polypropylene 
bags  having  a  capacity  for  approximately  2,000  pounds 
each.  (Mode  3.) 

8451-X 

49  CFR  173.65.  173.66(e),  175.3 

9379-X 

Kak;hem  International  Corp.,  Savannah,  GA... 

49        CFR         172.301,         173.182(b)(6)(ii), 
176.410(d). 

Denials 

8526-P    Request  by  North  Star 
Transport.  Inc.  St.  Paul,  MN  to 
authorize  shipment  of  flammable 
liquids  and/or  flammable  gases,  in 
temperature  controlled  equipment 
denied  May  31, 1988. 
Issued  in  Washingtoti,  DC.  on  July  13, 1988. 

|.  Suzanne  Hedgepeth, 

Chief.  Exemptions  Branch.  Office  of 

Hazardous  Materials  Transportation. 

|FR  Doc.  88-17119  Filed  7-28-88;  8:45  am) 

BILLINa  COOC  4910-60-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  Submitted  to  OIMB  for 
Review 

Date:  July  25. 1988. 


The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number:  1535-0050. 
Form  Number:  PD  1003. 
Type  of  Review:  Extension. 
Title:  Power  of  Attorney  by  a 
Corporation  or  Unincorporated 


Association  Authorizing  Disposition  of 
Registered  Transferable  Securities, 

Description:  Form  PD  1003  is  used  as 
the  request  by  an  officer  of  a 
corporation  or  an  official  of  an 
unincorporated  association.  The  officer 
or  official  may  use  the  form  to  lessen  the 
paperwork  necessary  to  appoint  an 
attorney-in-fact  to  act  as  a  caretaker, 
who  may  legally  dispose  of  the 
corporation's  Treasury  securities. 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
220. 

Estimated  Burden  Hours  Per 
Response:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
165  hours. 

OMB  Number:  1535-0060. 
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Form  Number:  PD  2488-1. 

Type  of  Review:  Extension. 

Title:  Certificate  by  Legal 
Representative(s)  of  Decedent's  Estate 
During  Administration,  of  Authority  to 
Act  and  of  Distribution  Where  Estate 
Holds  No  More  Than  $1,000  (face 
amount)  United  States  Savings  Bonds/ 
Notes,  Excluding  Checks  Representing 
Interest. 

Description:  Form  PD  2448-1  is  used 
to  establish  the  authority  of  a  legal 
representative  to  represent  the 
decedent's  estate  if  the  face  amount  of 
securities  is  less  than  $1,000. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  8 
hours. 

OMB  Number:  1535-0064. 

Form  Number:  PD  1980. 

Type  of  Review:  Reinstatement. 

Title:  Description  of  United  States 
Savings  Bonds  Series  HH/H. 

Description:  Form  PD  1980  is  used  by 
an  owner  of  United  States  Savings 
Bonds  to  describe  the  owner's  security 
holdings  when  applying  for  some  type  of 
relief  or  service  by  the  Bureau  of  the 
Public  Debt. 

Respondents:  Individuals  of 
households. 

Estimated  Number  of  Respondents: 
15,000. 

Estimated  Burden  Hours  Per 
Response:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,500  hours. 

Clearance  Officer:  Nancy  Veret.  (202) 
376-3902,  Bureau  of  the  Public  Debt. 
Room  445.  999  E  Street.  NW.. 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  88-17096  Filed  7-28-68:  8:45  am] 

BILLINa  CODE  4810-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  July  25, 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OBM  for  review  and  clearance  under 


the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20220. 

Interaal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  Collection. 

Title:  Employment  Availability 
Statement  for  Tax  Technician  (Tax 
Auditor)— GS-526-5/7/9. 

Description:  This  form  is  designed  to 
compile  all  the  information  needed  for 
the  IRS  automated  register  system  about 
tax  technician  (tax  auditor)  applicant 
that  enables  us  to  expedite  the 
certification  process.  Information  on 
Standard  Form  171  is  not  sufficient  for 
narrowing  the  systems  selection  and 
sorting  process  to  appropriately  meet 
the  applicant's  preference  and  needs. 
Also,  it  will  enable  us  to  serve  our  field 
offices  (12)  more  efficiently  by  having  a 
quick  turnaround.  This  form's  format  is 
also  designed  for  easy  understanding 
and  quick  completion  by  the  applicant, 
and  for  easy  computer  program  input  by 
the  data  transcriber. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
6.000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,500  hours. 

OMB  Number:  1545-0134. 

Form  Number:  1128. 

Type  of  Review:  Revision. 

Title:  Application  for  Change  in 
Accounting  Period. 

Description:  Form  1128  is  needed  in 
order  to  process  taxpayers'  requests  to 
change  their  accounting  period.  All 
information  requested  is  used  to 
determine  whether  the  application 
should  be  approved.  Respondents  are 
taxable  and  nontaxable  entities 
including  individuals,  partnerships, 
corporations,  estates,  tax-exempt 
organizations  and  cooperatives. 

Respondents:  Individuals  or 
households.  Farms.  Businesses  or  other 
for-profit.  Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Burden  Hours  Per 
Response:  1  hour  and  22  minutes. 


Frequency  of  Response:  On  occasion. 
Estimated  total  Reporting  Burden: 
35.257  hours. 

OMB  Number:  1545-0609. 

Form  Number:  1285C,  1285  (DO/SC) 
(C). 

Type  of  Review:  Extension. 

Title:  Problem  Resolution  Program; 
Follow-up  Letter. 

Description:  After  the  taxpayer 
problem  is  resolved,  follow-up  letter 
comments  are  needed  to  evaluate 
individual  case  processing,  monitor 
taxpayer  satisfaction,  and  provide  a 
form  for  taxpayer  to  comment  or  suggest 
improvements  on  the  program.  The  1285 
Letters  are  used  for  these  purposes. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
15,000. 

Estimated  Burden  Hours  Per 
Response: 

Letter  1285  (DO/SC)  (C):  12  minutes. 

Letter  1285C:  12  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
3,000  hours. 

OMB  Number:  1545-1008. 

Form  Number:  8582. 

Type  of  Review:  Revision. 

Title:  Passive  Activity  Loss 
Limitations. 

Description:  Under  section  469.  losses 
from  passive  activities,  to  the  extent 
that  they  exceed  income  from  passive 
activities,  cannot  be  deducted  against 
nonpassive  income.  Form  8582  is  used  to 
figure  the  passive  activity  loss  allowed 
and  the  loss  to  be  reported  on  the  tax 
return.  The  worksheets  1  and  2  in  the 
instructions  are  used  to  figure  the 
amount  to  be  entered  on  lines  1  and  2  of 
Form  8582  and  worksheets  3  through  6 
are  used  to  allocate  the  losses  allowed 
back  to  individual  activities. 

Respondents:  Individuals  or 
households.  Farms.  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
15,000,000. 

Estimated  Burden  Hours  Per 
Response:  1  hour  and  11  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
17.844,119  hours. 

OMB  Number:  1545-1034. 

Form  Number:  8582-CR. 

Type  of  Review:  Revision. 

Title:  Passive  Activity  Credit 
Limitations. 

Description:  Under  section  469.  credits 
from  passive  activities,  to  the  extent 
they  do  not  exceed  the  tax  attributable 
to  net  passive  income  are  not  allowed. 
Form  8582-CR  is  used  to  figure  the 
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passive  activity  credit  allowed  and  the 
amount  of  credit  to  be  reported  on  the 
t;i\  return.  VVori^sheets  1,  2,  and  3  in  the 
instructions  are  used  to  figure  the 
amount  to  be  entered  on  lines  1,  2,  and  3 
of  Form  8562-CR  and  worksheets  4 
through  7  are  used  to  allocate  the  credits 
allowed  back  to  the  individual  activities. 

Respondents:  Individuals  or 
households,  Farms,  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
1,000,000. 

Estimated  Burden  Hours  Per 
Response:  1  hour  and  9  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,147.901  hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  535-4297.  Internal  Revenue 


Service,  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208.  New  E.xpcutive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Munagcmant  Officer. 
[FR  Doc.  88-17097  Filed  7-26-88;  8:45  am] 
BILLING  CODE  M10-25-M 


Fiscal  Service 

[Dept.  Circ.  570, 1988  Rev.,  Supp.  No.  1] 

Surety  Companies  Acceptat>te  on 
Federal  Bonds;  Maine  Bonding  and 
Casualty  Co.;  Correction  of  Address 

The  business  address  for  the  above 
mentioned  company  was  listed  at  53  FR 


25067  ()uly  1.  1988)  as:  P.O.  Box  448, 
Poitland.  ME  04112.  The  company's 
business  address  is  hereby  corrected  to: 
P.O.  Box  4488,  Portland.  ME  04112. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  Treasury  Circular  570. 1988  Revision, 
at  the  appropriate  page  to  reflect  this 
correction. 

Questions  concerning  this  correction 
notice  may  be  directed  to  the 
Department  of  the  Treasury-.  Financial 
Management  Service,  Finance  Division. 
Surety  Bond  Branch,  Washington,  DC 
20227'  or  by  calling  (202)  287-3921. 

Dated:  July  25, 1988. 
Mitchell  A.  Levine, 

Assistant  Commissioner,  Comptroller. 
Financial  Management  Service. 
[FR  Doc  8a-17077  Filed  7-28-88:  8:45  dm| 
BILLING  CODE  4810-3S-M 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  53.  No.  146 

Friday.  July  29.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552b(e)(3). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT*.  Vol.  53  Page 
29721.  July  25, 1988. 
PREVIOUSLY  ANNOUNCED  DATE  OF 
MEETING:  Wednesday.  July  27, 1988. 
CHANGES:  Agenda  revised  by  deleting 
previous  item  1  concerning  staff 
participation  in  voluntary  standards 
activities. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda.  Md.  20207  301-492-6800. 
July  26. 1988. 

[FR  Doc.  88-17191  Filed  7-27-88:  8:58  am] 
BiaiNG  CODE  63SS-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting  t 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:07  p.m.  on  Monday,  July  25, 1988.  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  requests  for 
financial  assistance  pursuant  to  section 
13(c)  of  the  Federal  Deposit  Insurance 
Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  director  C.C. 
Hoe,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsection  (c)(4),  (c)(6), 
(c)(8),  (c)(g)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B). 


The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  NW.,  Washington,  DC. 

Dated:  July  26. 1988. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  88-17184  Filed  7-26-88;  5:11  pm] 

BILLING  CODE  671401-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

August  3. 1988. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Issues  related  to  the  Board's  capital 

adequacy  guidelines. 

2.  Proposals  regarding  the  Board's  1988 

budget. 

3.  Proposed  amendments  to  Regulation  C 

(Home  Mortgage  Disclosure)  to 
implement  the  Home  Mortgage 
Disclosure  Act  amendments  that 
permanently  extend  the  Act  and  expand 
its  coverage.  (Proposed  earlier  for  public 
comment:  Docket  No.  R-0635) 

4.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

Note.  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  July  27. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board 

[FR  Doc.  88-17243  Filed  7-27-88;  2:02  pm] 

BILLING  CODE  6210-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS. 

TIME  AND  date:  Approximately  12:00 

noon,  Wednesday,  August  3, 1988, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W..  Washington,  DC  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Persormel  actions  (appointments. 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  July  27, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-17244  Filed  7-27-88;  2:02  pm] 

BILLING  CODE  6210-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (53  FR  27594 
July  21,  1988). 

STATUS:  Closed/open  meeting. 

PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Monday, 
July  18,  1988. 

CHANGES  IN  THE  MEETING:  Deletions/ 
additions. 

The  following  item  will  not  be 
considered  at  a  closed  meeting 
scheduled  for  Tuesday,  July  26, 1988,  at 
2:30  p.m. 

Formal  order  of  investigation. 

The  following  item  will  be  considered 
at  a  closed  meeting  scheduled  for 
Tuesday.  July  26. 1988,  at  2:30  p.m. 

Institution  of  injunctive  action. 

The  following  item  will  be  considered 
at  a  closed  meeting  scheduled  for 
Thursday,  July  28, 1988,  following  the 
9:30  a.m.  open  meeting. 

Institution  of  injunctive  action. 

The  following  item  will  not  be 
considered  at  an  open  meeting 
scheduled  for  Thursday.  July  28. 1988,  at 
9:30  a.m. 

Consideration  of  whether  to  propose  for 
public  comment  Rule  17  and  amendments  to 
Rule  2  and  Form  U-3A-2  under  the  Public 
Utility  Holding  Company  Act  of  1935.  Rule  17 
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would  specify  the  circumstances  in  which 
non-utility  diversification  by  an  intrastate 
public-utility  holding  company  would  not  be 
deemed  detrimental  to  the  public  interest  or 
the  interest  of  investors  or  consumers. 
Amended  Rule  2  would  provide  that  a  claim 
of  exemption  under  Rule  2  by  an  intrastate 
public-utility  holding  company,  in  order  to  be 
effective,  would  require  the  holding  company 
to  meet  one  of  the  safe  harbor  provisions  of 
Rule  17,  and  amended  Form  U-3A-2  would 
require  the  company  to  furnish  information 
supporting  its  ability  to  rely  on  one  of  the 
safe  harbor  provisions  of  Rule  17.  For  more 
information,  please  contact  Sidney  L  Cimmet 
at  (202)  272-7430. 

Commissioner  Cox.  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Martha 
Peterson  at  (202)  272-7502. 
lonathan  G.  Katx, 
Secretary. 

July  25,  igea 

[FK  Doc  88-17239  Filed  7-27-88;  12:48  pm) 

BHXMQ  COOe  MIO-OI-W 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  foUowiiig  meeting  during 
the  week  of  August  1. 1968. 

A  closed  meeting  will  be  held  on 
Tuesday,  August  2, 1988,  at  2:30  p.m. 

The  Commissioner,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b{c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 


matters  at  a  closed  meeting. 

Commissioner  Cox,  as  duty  officer,' 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  August 
2. 1988,  at  2:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  action. 

Settlement  of  administrative  proceedings  of 
an  enforcement  action. 

Settlement  of  injunction  action. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Patrick 
Daugherty  at  (202)  272-3077. 
Jonathan  G.  Katz, 
Secretary. 
July  26, 1988. 

[FR  Doc.  88-17238  Filed  7-27-88  12:48  pm] 
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Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  350 

Trade  Secrecy  Claims  for  Emergency 

Planning  and  Community  Right-to-Know 

Information;  and  Trade  Secret 

Disclosures  to  Health  Professionals;  Final 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart3S0 
(FRL-33t»-1] 

Trad*  Secrecy  Claima  for  Emergency 
Planning  and  Conuminity  Right-to- 
Know  Information;  and  Trade  Secret 
Diaclocuree  to  Health  Prof  eselonala 

aoency:  U.S.  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


;  This  final  rule  publishes  the 
procedures  for  claims  of  trade  secrecy 
made  by  facilities  reporting  under 
sections  303(d)(2)  and  (d)(3),  311.  312 
and  313  of  the  Emergency  Planning  and 
Conununity  Right-to-iCnow  Act  of  1986 
(Act),  and  for  EPA's  handling  of  such 
claims,  for  submission  and  handling  of 
petitions  requesting  reviews  of  trade 
secrecy  claims,  and  for  disclosure  to 
health  professionals  of  information 
claimed  as  trade  secret. 

DATE  This  rule  is  effective  August  29, 
1988. 

AOORESS:  The  record  supporting  this 
rulemaking  is  contained  in  the 
Superfund  Docket  located  in  Room  LG- 
100  at  the  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  The  docket  is  available  for 
inspection  by  appointment  only  between 
the  hours  of  9KX)  a.m.  and  4:00  p.m. 
Monday  through  Friday,  excluding 
Federal  holidays.  The  docket  phone 
number  is  (202)  382-3046.  As  provided  in 
40  CFR  Part  2,  a  reasonable  fee  may  be 
charged  for  copying  services. 

FOR  FUfrrNER  INFORMATION  CONTACT: 

Beverly  D.  Horn,  Attorney-Advisor, 
Office  of  General  Counsel,  Contracts 
and  Information  Law  Branch,  LE-132G, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460,  (202)  382-5460,  or  the  Emergency 
Planning  and  Community  Right-to-Know 
Information  Hotline  at  1-800-535-0202 
(in  Washington,  DC  and  in  Alaska  at 
(202)  47»-2449). 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  Preamble  are  listed 
in  the  following  outline: 

I.  Introduction 

A.  Authority 

B.  Background  of  this  Rulemaking 

C.  Summary  of  Public  Participation 

II.  Trade  Secrecy  Claim  Procedure 

A.  Definition  of  Trade  Secret 

B.  Methods  of  Claiming  Trade  Secrecy 

C.  Claims  Under  Sections  303(d)(2]  and 
303(d)(3} 

D.  Claims  Under  Section  311 

E.  Claims  Under  Section  312 

F.  Claima  Under  Section  313 

G.  Initial  Substantiation 


H.  Substantiation  Form 

I.  Claims  of  ConHdentiality  In  the 

Sulwtantiation 
).  Updating  Substantiations  Submitted  Prior 

to  Final  Rule 
K.  Cross-Referencing  of  Substantiations 
L.  Submissions  to  State  and  Local 

Authorities 
III.  Petitions  Requesting  Review  of  Trade 

Secrecy  Claims 
rv.  EPA  Review  of  Trade  Secrecy  Claims 

A.  Overview  of  the  Process 

B.  Initial  Review 

C.  Determination  of  Sufficiency 

D.  Determination  of  insufficiency 

E.  Determination  of  Trade  Secrecy 

F.  Appeals 

G.  Common  Errors  Found  on 
Substantiations 

H.  Enforcement 

V.  Relationship  of  Section  322  to  Other 

Statutes 

A.  Relationship  to  State  Confidentiality 
Statutes 

B.  Overlap  with  Other  EPA-Administered 
Statutes 

C.  Relationship  to  Freedom  of  Information 
Act 

VI.  Release  of  Trade  Secret  Information 

A.  Releases  to  States 

B.  Releases  to  Authorized  Representatives 
of  EPA 

VII.  Disclosure  to  Health  Professionals 

A.  Non-emergency  Diagnosis  or  Treatment 

B.  Emergency  Situations 

C.  Preventive  and  Treatment  Measures 

D.  Statement  of  Need 

E.  Confidentiality  Agreement 

F.  Related  Issues 

VIII.  Summary  of  Supporting  Analyses 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 
,  C.  Paperwork  Reduction  Act 

I.  Introduction 

A.  Authority 

EPA  publishes  this  rule  pursuant  to 
sections  322.  323,  and  328  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (also  known 
as  Title  III  or  the  Act),  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986,  Pub.  L  99^99.  Section 
322  provides  the  procedures  for  claiming 
trade  secrecy  and  conHdentiality  for 
information  submitted  under  sections 
303  (d)(2)  and  (d)(3),  311,  312  and  313  of 
the  Act.  It  also  provides  a  process 
whereby  members  of  the  public  can  file 
petitions  requesting  the  disclosure  of 
chemical  identities  claimed  as  trade 
secret.  Section  323  provides  procedures 
for  access  to  chemical  identities, 
including  those  claimed  as  trade  secret, 
by  health  professionals  who  need  the 
information  for  diagnosis,  treatment,  or 
research. 

B.  Background  of  this  Rulemaking 

The  Superfund  Amendments  and 
Reauthorization  Act  of  1966,  Pub.  L  99- 
499,  signed  into  law  on  October  17, 1986, 
amends  and  reauthorizes  portions  of  the 


Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  42  U.S.C.  9601  et 
seq.  Title  III  contains  the  Emergency 
Planning  and  Community  Right-to-iCnow 
Act  of  1986,  which  is  itself  a  free- 
standing statute.  It  contains  provisions 
requiring  facilities  to  report  to  State  and 
local  authorities,  and  EPA,  the  presence, 
use  and  release  of  extremely  hazardous 
substances  (described  in  sections  302 
and  304),  and  hazardous  and  toxic 
chemicals  (described  in  sections  311, 
312,  and  313  respectively).  For  the 
reporting  required  in  sections  303,  311, 
312  and  313,  a  submitter  may  under 
certain  circumstances  claim  the  identity 
of  the  chemical  reported  as  trade  secret. 

1.  Section  303 

Section  303  involves  the  formulation 
of  comprehensive  emergency  response 
plans  for  extremely  hazardous 
substances.  These  are  any  of  the 
substances  on  a  list  published  by  EPA 
under  section  302.  The  regulations 
implementing  section  303  (and.  because 
of  their  relationship,  sections  302  and 
304)  were  published  on  April  22, 1987.  at 
52  FR 13378.  codified  at  40  CFR  Part  355. 
On  December  17, 1987,  the  Agency 
deleted  three  of  the  substances  from  the 
Extremely  Hazardous  Substances  List, 
and  on  February  25, 1988,  the  Agency 
deleted  an  additional  36.  These 
deletions  were  published  in  rulemakings 
at  52  FR  48072  and  53  FR  5574. 
respectively. 

Any  facility  where  an  extremely 
hazardous  substance  under  section  302 
is  present  in  excess  of  the  threshold 
quantity  (as  determined  by  EPA)  must 
report  to  the  State  emergency  response 
commission,  established  under  section 
301  of  the  Act.  The  local  emergency 
planning  committee  (LEPC).  also 
established  under  section  301  of  the  Act. 
will  contact  any  facility  that  has 
identified  itself  in  order  to  formulate  a 
local  emergency  contingency  plan.  In 
this  planning  process,  a  facility  is 
required  to  provide  the  local  emergency 
planning  committee  with  information  the 
committee  requests,  except  that  the 
facihty  may  withhold  trade  secret 
chemical  identity  from  the  committee. 
The  facility  must  also  inform  the 
committee  of  any  relevant  changes 
which  occur  or  are  expected  to  occur 
which  may  affect  the  contingency  plan. 
When  informing  the  committee  of  these 
changes,  the  facility  may  also  withhold 
trade  secret  chemical  identity  from  the 
committee.  Trade  secret  claims  for 
chemical  identities  withheld  from 
facility  reports  must  be  substantiated 
according  \6  die  requiirements  of  this 
regulation;     ' 
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2.  Sections  311  and  312 

Section  311  requires  the  owner  or 
operator  of  facilities  subject  to  the 
Occupational  Safety  and  Health  Act  of 
1970  (OSHA)  and  regulations 
promulgated  under  that  Act  (25  U.S.C. 
651  e^  seg.  as  amended,  52  PR  31852. 
August  24. 1987)  to  submit  material 
safety  data  sheets  (MSDS),  or  a  list  of 
the  chemicals  for  which  the  facility  is 
required  to  have  an  MSDS,  to  the  local 
emergency  planning  committees.  State 
emergency  response  commissions,  and 
local  Are  departments.  The  facilities 
were  required  to  submit  the  MSDS  or 
alternative  list  by  October  17. 1987.  or 
three  months  after  the  facility  is 
required  to  prepare  or  have  an  MSDS  for 
a  hazardous  chemical  under  OSHA 
regulations,  whichever  is  later.  In 
addition,  a  revised  MSDS  or  list  must  be 
submitted  to  the  LEPC  within  three 
months  following  the  discovery  of 
significant  new  information  concerning 
an  aspect  of  a  hazardous  chemical  for 
which  an  MSDS  or  list  was  previously 
submitted.  Facilities  in  the  non- 
manufacturing  sector  will  be  required  to 
submit  the  MSDS  or  alternative  Ust 
when  the  OSHA  Hazard 
Communication  Standard  (HCS)  is 
expanded  to  cover  the 
nonmanufactiuing  sector.  Any  trade 
secret  chemical  identity  may  be 
withheld  from  the  MSDS  or  list  of 
chemicals,  provided  the  submitter 
follows  the  trade  secret  claims 
procedures  under  the  section  322 
regulation. 

Under  section  312,  owners  and 
operators  of  facilities  that  must  submit 
an  MSDS  under  section  311  are  also 
required  to  submit  additional 
information  on  the  hazardous  chemicals 
present  at  the  facility.  Beginning  March 
1. 1988,  and  annually  thereafter,  the 
owner  or  operator  of  such  a  facility  must 
submit  an  inventory  form  containing  an 
estimate  of  the  maximum  amount  of 
hazardous  chemicals  present  at  the 
facility  during  the  preceding  year,  an 
estimate  of  the  average  daily  amount  of 
hazardous  chemicals  at  the  facility,  and 
the  location  of  these  chemicals  at  the 
facility.  Section  312(a)  requires  owners 
or  operators  of  such  facilities  to  submit 
the  inventory  form  to  the  appropriate 
local  emergency  planning  committee. 
State  emergency  response  commission, 
and  local  fire  department  on  or  before 
March  1, 1988.  (or  March  1  of  the  first 
year  after  the  facility  Hrst  becomes 
subject  to  the  OSHA  MSDS 
requirements  for  a  hazardous  chemical] 
and  annually  thereafter  on  March  1.  For 
the  non-manufacturing  sector,  facilities 
are  Hrst  required  to  submit  an  MSDS  or 
alternative  list  when  the  HCS  is 


expanded  to  cover  the  non- 
manufacturing  sector;  if  the  expansion 
becomes  effective  in  1988,  the  first  Tier  I 
or  Tier  II  reports  are  required  beginning 
March  1, 1989. 

Section  312  specifies  that  there  be  two 
reporting  "tiers"  containing  information 
on  hazardous  chemicals  at  the  facility  in 
different  levels  of  detail.  "Tier  I," 
containing  general  information  on  the 
amount  and  location  of  hazardous 
chemicals  by  category,  is  submitted 
annually.  'Tier  11,"  containing  more 
detailed  information  on  individual 
chemicals,  is  submitted  upon  request  by 
the  State  or  local  agencies.  There  will  be 
no  trade  secrecy  claims  for  Tier  I 
reporting  since  no  specific  chemical 
identity  is  required  to  be  given. 
However,  submitters  may  withhold 
trade  secret  chemical  identity  from  the 
Tier  II  form,  and  facilities  should  be 
prepared  to  submit  their  trade  secret 
claims  as  appropriate,  even  if  the  Tier  I 
report  is  initially  submitted. 

As  noted  above,  the  Department  of 
Labor  recently  published  a  final  HCS 
rulemaking  at  52  FR  31852,  on  August  24, 
1987,  expanding  coverage  of  the 
facilities  required  to  maintain  MSDSs. 
The  number  of  facilities  thereby  subject 
to  reporting  under  sections  311  and  312 
will  have  expanded  from  350,000  to  over 
4  million,  when  the  expansion  becomes 
effective. 

The  final  rule  for  sections  311  and  312 
was  published  on  October  15, 1987  at  52 
FR  38344,  40  CFR  Part  370. 

3.  Section  313 

Under  section  313,  a  toxic  chemical 
release  inventory  form  (published  by 
EPA]  must  be  filed  with  a  designated 
State  agency  and  EPA.  This  form  must 
be  filed  for  any  toxic  chemical  (on  a  list 
published  by  EPA)  which  is 
manufactured,  processed  or  otherwise 
used  in  amounts  exceeding  the  threshold 
quantity  at  a  covered  facility.  The  form 
also  indicates  the  total  annual  releases 
of  the  chemical  to  the  environment.  A 
covered  facility  is  any  facility  with  10  or 
more  employees  in  Standard  Industrial 
Classification  (SIC)  Codes  20-39.  The 
rule  for  section  313  was  published  on 
February  16, 1988,  at  53  FR  4500.  40  CFR 
Part  372.  As  with  other  sections  of  Title 
III,  trade  secret  chemical  identity  may 
be  withheld  from  the  toxic  chemical 
release  inventory  form. 

4.  Section  322 

The  section  322  regulations  contain 
the  procedures  which  a  submitter  must 
follow  in  order  to  file  a  trade  secrecy 
claim.  Trade  secrecy  claims  are 
submitted  to  EPA  only,  by  including 
with  the  appropriate  303,  311,  312  or  313 
submittals,  as  explained  below,  both  a 


sanitized  and  unsanitized  trade  secret 
substantiation  form.  The  unsanitized 
version  must  contain  the  chemical 
identity  claimed  as  trade  secret,  and  the 
sanitized  version  is  identical  to  the 
unsanitized  version  in  all  respects 
except  that  the  trade  secret  chemical 
identity  is  deleted,  and  in  its  place  a 
generic  class  or  category  to  describe  the 
chemical  is  included.  This  sanitized 
version  is  the  one  that  is  submitted  to 
the  State  or  local  authorities,  as 
appropriate. 

Section  322(b)  of  Title  III  requires  a 
submitter  to  substantiate  its  trade 
secrecy  claim  when  submitting  the  filing 
containing  the  chemical  identity  claimed 
as  trade  secret  This  up-front 
substantiation  will  consist  of  the 
answers  to  six  questions  which  are 
intended  to  elidt  sufficient  factual 
support  to  indicate  whether  the  claim 
will  meet  the  criteria  set  forth  in  the 
statute  for  a  claim  of  trade  secrecy. 

In  order  to  fully  answer  the  six 
questions  in  the  substantiation,  a 
submitter  may  need  to  include 
additional  trade  secret  or  other 
confidential  information.  The  statute  in 
section  322(f]  allows  submitters  to 
designate  as  confidential  any 
information  in  the  substantiation 
entitled  to  protection  under  18  U.S.C 
1905  (the  Federal  Trade  Secrets  Act). 
Claims  of  confidentiality  in  the 
substantiation  are  more  expansive  in 
scope  than  those  allowed  imder  the 
reporting  requirements  of  the  Act,  and 
are  limited  solely  to  information 
necessary  to  substantiate  the  trade 
secrecy  claim.  A  detailed  explanation 
on  how  to  make  a  trade  secrecy  claim 
for  information  in  the  substantiation  is 
found  under  section  II.G.  of  this 
Preamble. 

The  section  322  regulation  also 
contains  the  procedures  to  be  used  by 
the  public  for  requesting  disclosure  of 
chemical  identity  claimed  as  trade 
secret.  (This  public  petition  process  does 
not  cover  requests  for  public  disclosure 
of  information  claimed  as  trade  secret  in 
the  substantiation  other  than  chemical- 
identity.  These  requests  for  disclosure 
must  be  submitted  under  EPA's  Freedom 
of  Information  Act  regulations  at  40  CFR 
Part  2.)  The  section  322  regulation  also 
sets  forth  procedures  the  Agency  must 
follow  in  making  a  determination  as  to 
whether  any  trade  secrecy  claim  is 
valid.  These  determinations  will  be 
made  by  the  program  designated  to 
receive  and  handle  trade  secrecy  claims 
for  that  particular  reporting  section  in 
Title  III.  The  Office  of  General  Counsel 
will  hear  intra-agency  appeals  from  the 
determinations  of  trade  secrecy. 
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5.  Section  323 

The  section  323  regulation  contains 
provisions  allowing  health  professionals 
to  gain  access  to  chemical  identities, 
including  those  claimed  as  trade  secret, 
in  three  di^erent  situations.  The  first 
situation  is  for  non-emergency  treatment 
and  diagnosis  of  an  exposed  individual. 
Second,  access  is  permitted  for 
emergency  diagnosis  and  treatment. 
Finally,  health  professionals  employed 
by  a  local  government  may  receive 
access  to  a  trade  secret  chemical 
identity  to  conduct  preventive  research 
studies  and  to  render  medical  treatment. 
In  all  situations  but  the  medical 
emergency,  the  health  professional  must 
submit  a  written  request  and  a 
statement  of  need,  as  well  as  a 
confidentiality  agreement,  to  the  facility 
holding  the  trade  secret.  The  statement 
of  need  verifies  that  the  health 
professional  will  be  using  the  trade 
secret  information  only  for  the  needs 
permitted  in  the  statute,  and  the 
confidentiality  agreement  ensures  that 
the  health  professional  will  not  make 
any  unauthorized  disclosures  of  the 
trade  secret.  In  the  event  of  medical 
emergency,  the  health  professional 
granted  access  to  chemical  identify 
claimed  as  trade  secret  may  be  required 
to  execute  a  confidentiality  agreement. 

C.  Summary  of  Public  Participation 

EPA  issued  a  proposed  rule  for  trade 
secrecy  claims  and  for  trade  secret 
disclosures  to  health  professionals, 
which  was  published  in  the  Federal 
Register  on  October  15. 1987  (52  PR 
38312).  The  proposed  rule  contained  the 
form  for  the  substantiation  to 
accompany  claims  of  trade  secrecy  and 
requirements  for  making  claims  of  trade 
secrecy  under  the  Act.  After  publication, 
EPA  received  over  40  written  comments 
on  the  proposed  rule.  In  addition,  EPA 
held  public  meetings  in  Washington,  DC, 
Chicago.  IL,  Boston,  MA.  Dallas,  TX, 
and  San  Francisco,  CA.  Attendees  at 
these  meetings  presented  oral  comments 
representative  of  a  wide  range  of 
interests  including  the  affected  industry, 
environmental  and  other  public  interest 
groups.  State  and  local  governments, 
and  individual  citizens.  These  comments 
are  part  of  the  official  record  of  this 
rulemaking 

II.  Trade  Secrecy  Claim  Procedure 

A.  Definition  of  Trade  Secret 

1.  Overview  of  Trade  Secrecy  Claims 

The  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
does  not  give  facihties  blanket  authority 
to  withhold  any  information  they 
consider  sensitive  or  confidential.  The 


purpose  of  the  Act  is  to  provide 
information  to  the  public,  and  the 
statute  limits  the  types  of  information 
that  may  be  withheld  as  well  as  the 
circumstances  in  which  a  claim  of  trade 
secrecy  can  be  made. 

Regardless  of  the  basis  for  a  trade 
secret  (e.g.,  a  chemical's  presence  at  a 
facility,  its  use  for  a  particular  process, 
or  its  production  in  a  certain  quantity), 
the  only  information  that  a  facility  may 
withhold  from  an  Act's  report  (other 
than  location  information,  as  explained 
below]  is  the  specific  chemical  identity. 
When  a  facility  makes  a  claim  of  trade 
secrecy,  it  must  provide  all  of  the 
information  normally  required  to  be 
reported  with  the  sole  exception  of  the 
specific  identity  of  the  chemical  being 
claimed  as  trade  secret. 

Submitters  of  trade  secrecy  claims 
must  distinguish  two  concepts:  (1)  What 
may  be  withheld;  and  (2)  the  basis  for 
withholding  information.  As  noted,  the 
only  information  that  may  be  withheld 
from  a  public  report  is  the  identity  of  a 
chemical  found  at  a  facility. 

The  basis,  or  reasons,  for  considering 
a  chemical  identity  as  a  trade  secret  can 
vary.  In  most  instances,  the  presence  of 
the  chemical  at  a  facility  is  the  basis  for 
a  chemical  being  a  trade  secret. 
However,  in  certain  instances  facilities 
may  believe  the  connection  between  the 
chemical  identity  and  other  information 
that  must  be  included  on  the  Act's 
reports,  such  as  quantity  or  process 
information,  may  also  be  a  basis  for  a 
claim  of  trade  secrecy.  For  example,  a 
facility  may  believe  diat  its  estimate  of 
the  maximum  amount  of  chemical  X  on 
site  on  its  toxic  chemical  reporting  form 
under  section  313  is  a  trade  secret,  even 
though  public  knowledge  of  its  use  of 
chemical  X  is  not  In  such  a  case,  the 
connection  or  as  it  is  sometimes  termed, 
the  linkage,  of  the  chemical  identity  with 
the  quantity  information  is  the  basis  for 
the  facility's  trade  secrecy  claim. 
However,  the  facility  may  only  withhold 
the  chemical  identity  (i.e.,  chemical  X  in 
this  example);  the  quantity  on  site  must 
still  be  reported.  As  Congress  provided, 
public  reports  would  not  disclose  the 
specific  chemical,  although  a  generic 
name  for  chemical  X  must  be  provided 
as  a  substitute,  as  well  as  data  on  its 
hazardous  characteristics  and  adverse 
health  effects.  Hence,  what  can  be 
withheld  is  only  the  chemical  identity, 
but  facilities  may  base  their  trade 
secrecy  claims  on  the  connection 
between  the  chemical  identity  and  a 
broader  set  of  information  required  on 
the  Act's  reports. 

This  discussion,  so  far,  has  dealt  with 
trade  secrecy  claims  for  chemical 
identity  on  the  reports  required  under 


the  Act.  This  is  the  class  of  trade  secret 
claims  addressed  by  the  rule.  However, 
two  other  classes  of  confidential 
information  are  also  involved  under  the 
Act,  and  rules  for  treatment  of  these  are 
different. 

First,  when  facilities  explain  why  a 
chemical  is  a  trade  secret,  it  is 
recognized  that  they  may  need  to  cite 
other  confidential  information  (such  as 
process  or  financial  data)  in  their 
substantiations.  The  statute  and  the  rule 
allow  facilities  to  make  claims  of 
confidentiality,  explained  below,  for 
information  they  provide  on  their 
substantiations  accompanying  claims. 
Second,  location  information  required 
under  section  312  is  considered  a 
separate  class  of  confidential 
information,  and  is  provided  only  to 
State  and  local  recipient(8).  Section  312 
location  information  should  not  be  sent 
to  EPA.  The  statute  does  not  require 
facilities  to  justify  the  confidentiality  of 
either  of  these  two  types  of  information 
under  section  322.  Under  section  324, 
copies  of  the  publicly  available 
substantiations  for  trade  secrecy  claims 
are  accessible  during  normal  business 
hours  through  the  designated  State  and 
local  authorities,  and  through  EPA,  as 
appropriate.  These  substantiations  are 
also  accessible  under  the  Freedom  of 
Information  Act.  as  discussed  at  section 
V.C.  of  this  Preamble. 

2.  Rationale 

The  definition  of  a  trade  secret  in  this 
regulation  is  equivalent  to  that  in  the 
Restatement  of  Torts,  section  757.  and 
the  regulation  developed  by  the 
Occupational  Safety  and  Health 
Administration  to  implement  its  Hazard 
Communication  Standard.  52  FR  31876 
(August  24. 1987).  29  CFR  1910.1200.  The 
OSHA  Hazard  Communication 
Standard  requires  disclosure  of  the 
specific  chemical  identity  of  chemicals 
to  which  employees  are  exposed  in  the 
workplace,  except  in  those  cases  in 
which  the  identity  of  the  chemical  in 
question  can  be  justified  by  a  facility  to 
be  a  bona  fide  trade  secret.  The  U.S. 
Court  of  Appeals  ruling  in  United 
Steelworkers  of  America  v.  Auchter,  763 
F.2d  728  (3d  Cir.  1985).  required  that 
OSHA  amend  its  Hazard 
Communication  Standard  to  adopt  a 
definition  of  trade  secret  that  conformed 
to  common  law  protections.  OSHA 
selected  the  generally  accepted 
definition  provided  in  the  Restatement 
of  Torts,  section  757.  Comment  b  (1939), 
which  reads:  "  'trade  secret'  may  consist 
of  any  formula,  pattern,  device,  or 
compilation  of  information  which  is 
used  in  one's  business,  and  which  gives 
(the  employer]  an  opportunity  to  obtain 
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an  advantage  over  competitors  who  do 
not  know  or  use  it." 

The  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
only  allows  trade  secrecy  claims  for  a 
subset  of  the  material  which  is 
traditionally  covered  under  trade 
secrecy  law.  Section  322(a)  specifically 
states  that  submitters  under  Title  III 
may  withhold  only  the  "specific 
chemical  identity  (including  the 
chemical  name  and  other  specific 
identification)"  as  a  trade  secret.  The 
"specific  chemical  identity"  means 
either  the  chemical  name  or  other 
specific  identification  that  reveals  the 
precise  chemical  designation  of  the 
substance,  such  as  the  Chemical 
Abstract  Services  Registry  Number 
(CASRN). 

In  the  proposed  rule.  EPA  set  forth 
several  options  for  determining  the 
permissible  basis  for  claims  of  trade 
secrecy  for  specific  chemical  identity. 
The  most  narrow  interpretation  of  the 
statute  would  be  to  limit  all  claims  of 
trade  secrecy  to  claims  protecting  either 
the  composition  of  the  chemical,  or  the 
presence  of  the  chemical  at  the  facility. 
Congress  stated  in  the  Conference 
Report  that,  "the  knowledge  of  [the) 
presence  [of  a  specific  chemical]  at  the 
purchasing  facility  could  effectively 
define  for  its  competitors  the  process 
and/or  products  being  made  there."  H.R. 
Conf.  Rep.  No.  99-962.  99th  Cong..  2d 
Sess.  304  (1986). 

The  second  option  set  forth  in  the 
proposed  rule  was  to  allow,  as  a  basis 
for  a  claim  of  trade  secrecy  for  chemical 
identity,  that  the  coimection,  or 
"linkage"  between  chemical  identity 
and  other  information  on  the  Title  III 
form  would  reveal  the  trade  secret. 
Throughout  the  Conference  Report 
Congress  displayed  general  concern  for 
the  protection  of  all  legitimate  trade 
secrets.  For  instance,  in  discussing  the 
reporting  requirements  under  section 
313,  it  was  noted,  "[tjhe  conference 
substitute  provides  for  reporting 
categories  of  use  and  ranges  of  chemical 
present  because  the  exact  [identity]  of 
identified  chemical[s]  at  a  facility  or  the 
exact  amount  present  may  disclose 
secret  processes."  Id.  at  298.  Similarly, 
in  discussing  the  reporting  requirements 
under  section  312.  Congress  stated,  "[i]n 
order  to  protect  chemical  process  trade 
secret  information,  reporting  ranges  may 
need  to  be  broad."  Id.  at  290.  Congress 
probably  anticipated  that  it  would  be 
possible  for  the  Act's  reporting  forms  to 
be  structured  broadly  enough  to  avoid 
compromising  legitimate  trade  secrets. 
In  the  proposed  rule,  the  Agency  stated 
that  it  was  making  every  effort  to  do 
this.  EPA  believed  that  even  with  the 


use  of  broad  ranges  and  reporting 
categories,  however,  the  amount  of 
detail  requested  on  the  Act's  forms 
would  in  some  cases  allow  competitors 
of  submitters  to  compare  and  thus  to 
link  information,  thereby  revealing 
valuable  trade  secrets. 

EPA's  proposed  interpretation  of  the 
basis  for  a  claim  of  trade  secrecy  for 
chemical  identity  was  supported  by 
several  comments  from  industry  voicing 
concurrence  with  Congressional  intent 
to  provide  trade  secret  protection  to 
trade  secret  information  about  use, 
processing,  and  handling  which  might  be 
linked  to  corresponding  chemical 
identities  reported  under  sections  311, 
312,  or  313.  Industry  commenters 
referred  to  the  definition  of  trade  secret 
put  forth  in  the  Restatement  of  Torts  to 
assert  that  the  Agency's  linkage  concept 
is  firmly  rooted  in  traditional  trade 
secret  law,  where  trade  secrecy  of 
chemical  identity  occurs  because  of 
links  between  that  chemical  identity  and 
other  data.  Consequently,  some 
commenters  suggested  that  denial  by  the 
Agency  of  trade  secret  protection  to 
linked  information,  and  its  disclosure  to 
the  public,  would  constitute  a  taking 
under  the  Takings  clause  of  the  Fifth 
Amendment,  even  though  the  specific 
identities  of  component  chemicals  might 
be  well  known  to  the  public. 

EPA  also  received  some  comments 
from  public  interest  groups  which 
disagreed  with  this  interpretation.  They 
argued  that  trade  secrecy  claims  should 
be  restricted  solely  to  claims  for  the 
presence  or  chemical  composition  of  the 
chemicals  present  at  a  facility,  and  not 
allowed  for  any  linkages  between 
chemical  identity  and  other  data.  These 
comments  claimed  that  the  four  criteria 
listed  under  section  322(b)  apply  only  to 
trade  secrecy  claims  for  specific 
chemical  identities,  and  reflect 
Congressional  intent  to  maximize  the 
availability  of  information  to  the  public. 
One  group  asserted  that  trade  secret 
regulations  intended  to  protect  claims 
for  linkage  "will  encourage  the  filing  of 
excessive  claims  of  trade  secrecy,  as 
well  as  claims  that  cannot  be 
substantiated  in  accordance  with 
section  322(b)"  of  the  statute. 

After  carefully  considering  the 
comments,  the  OSHA  HCS,  the 
Conference  Report,  and  trade  secret 
case  law.  EPA  has  decided  to  allow 
trade  secrecy  claims  for  chemical 
identity  to  be  made  to  protect  the 
linkage  between  a  specific  chemical 
identity  and  other  information  about  its 
use.  production,  storage,  or  processing. 
Such  claims  will  be  permitted  even  in 
cases  when  the  specific  chemical 
identity  is  already  known  to  the  public; 


however,  the  submitter  will  always  have 
to  prove  that  its  trade  secret  meets  the 
four  criteria  under  section  322(b)  by 
submitting  the  up-front  substantiation 
described  in  section  II.G.  of  this 
Preamble.  In  all  trade  secrecy  claims  the 
specific  identities  of  chemicals  present 
at  the  facility  are  the  only  reporting 
information  that  may  be  withheld,  in 
accordance  with  the  statute;  all  other 
information  requested  on  the  Act's 
forms  must  be  reported. 

Generally  accepted  trade  secret  law 
found  under  the  Restatement  of  Torts 
and  the  OSHA  Hazard  Communication 
Standard  supports  protection  of  linkage 
information.  According  to  these 
precedents,  confidential  information 
does  not  necessarily  depend  on  public 
knowledge  of  one  component  of  a 
production  process;  rather,  it  is  often  the 
means  by  which  components  are 
combined  and  used  which  renders  the 
information  a  protectable  trade  secret. 

The  Agency  believes  that  this 
interpretation  of  the  basis  for  a  claim  of 
trade  secrecy  will  not  involve  great 
numbers  of  additional  claims  beyond 
those  that  could  also  be  based  on  the 
narrower  concept  of  simple  presence  at 
a  facility.  Submitters  of  trade  secrecy 
claims  for  linkage  information  will  still 
have  to  meet  the  same  four  criteria  in 
section  322(b)  which  all  trade  secrecy 
claims  must  meet. 

EPA  also  believes  that  this 
interpretation  does  not  run  counter  to 
the  purpose  of  the  Act — that  of  public 
disclosure — because  the  requirement  of 
an  up-front  substantiation,  which  will 
cause  submitters  to  justify  their  claims, 
will  limit  spurious  claims.  Further.  EPA's 
intention  is  to  routinely  evaluate  trade 
secrecy  claims  and  to  vigorously 
prosecute  those  submitting  frivolous 
claims.  The  $25,000  penalty  per  frivolous 
claim  under  such  circumstances  is 
evidence  of  Congress  intent  to  deter 
such  claims.  All  submitters  should  be 
aware  that  supplemental  information 
submitted  to  EPA  after  the  initial 
substantiation  should  clearly  confirm 
the  validity  of  their  claim  as  set  out  in 
the  initial  substantiation,  or  they  may  be 
subject  to  the  penalty  for  frivolous 
claims. 

3.  Emission  and  Effluent  Data 

The  Natural  Resources  Defense 
Counsel,  Citizens  for  a  Better 
Environment,  and  OMB  Watch  have 
argued  in  their  comments  that  EPA 
cannot  allow  claims  of  trade  secrecy  for 
data  collected  on  the  section  313  toxic 
release  inventory  form  because  this  data 
is  emission  or  effluent  data  that  is 
required  to  be  made  public  by  the  Clean 
Air  Act  and  the  Clean  Water  Act. 
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Section  322(b)  of  Title  III  requires  that 
a  trade  secrecy  claimant  demonstrate, 
when  making  a  trade  secrecy  claim,  that 
the  chemical  identity  claimed  as  trade 
secret  "is  not  required  to  be  disclosed, 
or  otherwise  made  available,  to  the 
public  under  any  other  Federal  or  State 
law."  The  commenters  claimed  that 
under  section  114(c)  of  the  Clean  Air  Act 
and  section  306(b)  of  the  Clean  Water 
Act,  emission  and  effluent  data, 
respectively,  are  required  to  be  made 
public  and,  therefore,  when  collected 
under  Title  III  must  be  made  public. 
Section  114(c]  of  the  Clean  Air  Act 
requires  that: 

Any  records,  reports,  or  information 
obtained  under  (the  Clean  Air  Act)  shall  b« 
available  to  the  public,  except  that  upon  a 
showing  satisfactory  to  the  Administrator  by 
any  person  that  records,  reports,  or 
information,  or  particular  part  thereof  [other 
than  emission  data]  to  which  the 
Administrator  has  access  under  this  section, 
would  divulge  methods  or  processes  entitled 
to  protection  as  trade  secrets  *  *  *  the 
Administrator  shall  consider  such 
record  *  *  *  confidential.  (Elmphasis  added.) 

Section  308(b)  of  the  Clean  Water  Act 
has  a  similar  provision  excepting 
effluent  data  from  confidential 
treatment. 

Information  which  has  been 
determined  administratively  (by  EPA)  or 
judicially  (by  a  court  on  appeal  from  an 
EPA  determination)  to  constitute 
emission  or  effluent  data  within  the 
meaning  of  section  114(c)  of  the  Clean 
Air  Act  or  section  308(b)  of  the  Clean 
Water  Act  is  clearly  required  to  be 
disclosed  to  the  public  and  could  not  be 
withheld  from  disclosure  under  section 
322(b).  Thus,  a  company  could  not  claim 
as  trade  secret  under  Title  III 
information  which  is  part  of  a  class  of 
inforiBation  for  which  EPA  has,  by 
regulation  or  otherwise,  prohibited  a 
claim  of  business  confidentiality,  such 
as  information  required  in  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  applications.  40  CFR 
section  122.7(c).  Also,  a  company  could 
not  daim  as  trade  secret  under  Title  III 
data  already  collected  by  EPA  under 
another  statute,  such  as  the  Clean  Air  or 
Clean  Water  Acts,  where  the  Agency 
had  decided  that  the  data  presented  no 
valid  claim  of  trade  secrecy,  either 
because  it  was  emission  or  effluent  data 
or  for  other  reasons,  such  as.  that  no 
valid  trade  secrecy  claim  was  presented. 

The  question  posed  by  the  comments 
concerns  the  exact  meaning  of  the  prior 
disclosure  language — does  this  language 
concern  only  the  circumstances 
described  above,  where  EPA  has 
determined,  either  generically  or 
specifically,  whether  the  information  is 
eligible  for  trade  secret  status,  or  does  it 


also  concern  circumstances  where  the 
information's  trade  secret  status  is 
undetermined.  The  commenters  argued 
that  information  which  EPA  could 
obtain,  but  has  not  requested,  under  the 
Clean  Air  or  Clean  Water  Acts  and 
which  could  constitute  emission  or 
effluent  data,  cannot  be  claimed  as 
trade  secret  on  the  section  313  form  or  in 
other  Title  111  submissions. 

The  comments  also  raised  the  same 
question  regarding  information  in  EPA's 
possession  which  could  constitute 
emission  or  effluent  data  but  as  to  which 
no  determination  has  been  made.  The 
commenters  argued  that  this  information 
also  cannot  be  claimed  as  trade  secret  if 
later  submitted  under  Title  III.  In  so 
arguing,  the  commenters  assumed  that 
the  de^nitians  of  emission  and  effluent 
data  are  self-executing  and  therefore 
that  no  trade  secrecy  claims  should  even 
be  accepted  by  H'A  for  information 
which  could  be  emission  or  effluent 
data. 

There  is  no  discussion  of  this  issue  in 
the  Conference  Report  or  elsewhere: 
however,  EPA's  position  is  that  the  most 
probable  interpretation  is  that  Congress 
intended  to  prevent  trade  secret 
claimants  from  claiming  as  secret 
information  which  was  already  in  the 
possession  of  a  State  or  Federal  agency 
and  was  required  to  be  disclosed,  either 
because  no  claim  of  confidentiality  was 
permitted  under  State  or  Federal  law,  or 
because  a  decision  had  been  made  that 
no  valid  claim  was  presented. 

The  comments  did  not  address  the 
threshold  issue  of  the  definition  of 
emission  or  effluent  data,  merely 
asserting  that  EPA's  definitions  are 
"self-executing."  EPA  does  not  consider 
this  definition  to  be  self-executing.  The 
definition  of  emission  data  provides: 

(2)(i)  "Emission  data"  means,  with 
reference  to  any  source  of  emission  of  any 
substance  into  the  air— 

(A)  Information  necessary  to  determine  the 
identity,  amount,  frequency,  concentration,  or 
other  characteristics  (to  the  extent  related  to 
air  quality)  of  any  emission  which  has  been 
emitted  by  the  source  (or  of  any  pollutant 
resulting  from  any  emission  by  the  source),  or 
any  combination  of  the  foregoing; 

(B)  Information  necessary  to  determine  the 
identity,  amount,  frequency,  concentration,  or 
other  characteristics  (to  the  extent  related  to 
air  quality]  of  the  emissions  which,  under  an 
applicable  standard  or  limitation,  the  source 
was  authorized  to  emit  (including,  to  the 
extent  necessary  for  such  purposes,  a 
description  of  the  manner  or  rate  of  operation 
of  the  source);  and 

(C)  A  general  description  of  the  location 
and/or  nature  of  the  source  to  the  extent 
necessary  to  identify  the  source  and  to 
distinguish  it  from  other  sources  (including,  to 
the  extent  necessary  for  such  purposes,  a 
description  of  the  device,  installation,  or 
operation  constituting  the  source). 


40  CFR  2.301(a)(2)(i)  (A),  (B).  and  (C). 

Whether  information  constitutes 
emission  or  effluent  data  depends  on 
what  information  is  "necessary"  to 
make  the  needed  determination.  EPA 
has  to  date  made  no  determinations  that 
categories  of  information  always 
constitute  emissions  data.  Instead,  EPA 
has  proceeded  on  a  case-by-case  basis. 

The  regulations  interpreting  the  Clean 
Water  Act  contain  a  similar  definition 
for  effluent  data,  information  "necessary 
to  determine  the  identity  *  *  *  or  other 
characteristics  *  *  *  of  «my  pollutant 
which  has  been  discharged  by  the 
source  *  *  *"  40  CFR  2.302(a)(2)(i).  The 
NPDES  regulations  luider  the  Clean 
Water  Act  (CWA)  do  not,  however, 
allow  confidential  treatment  of 
information  required  by,  or  contained  in 
NPDES  permits  or  permit  appUcations, 
or  of  data  concerning  the  discharge  of 
pollutants  regulated  in  the  permit,  and 
accordingly,  that  data  is  not  allowed 
trade  secrecy  treatment  imder  section 
313.  Submitters  claiming  this 
information  as  confidential  may  be 
subject  to  penalties  under  section  325(d) 
for  submission  of  frivolous  claims. 

Submitters  should  be  aware  that  data 
submitted  on  the  section  313  form  will 
be  used  for  activities  conducted  under 
the  Clean  Water  Act  (including 
implementation  of  section  304(1)  of  the 
Clean  Water  Act  and  development  of 
NPDES  permit  limits)  and  Clean  Air  Act. 
EPA  is  in  the  process  of  developing  a 
class  determination  under  40  CFR  2.207 
which  would  find  that  information, 
including  chemical  identities,  submitted 
on  the  section  313  form  regarding 
releases  to  air  or  to  waters  of  the  United 
States  or  to  Publicly  Owned  Treatment 
Works,  is  emission  or  effluent  data 
under  the  Clean  Air  or  Clean  Water 
Acts  and,  as  such,  is  not  eligible  for 
confidential  treatment  under  section  322 
of  Title  III. 

The  commenters  also  argued  that  the 
definition  of  emission  and  elTluent  data 
includes  not  only  data  which  was 
actually  collecteid  under  section  114(c) 
and  308(b),  but  data  which  "could  have 
been"  collected  under  these  sections, 
citing  40  CFR  2.301(b)(2)  and  2.302(b)(2). 
Thus,  the  commenters  arjjued  that  any 
data  which  could  be  gathered  under  the 
Clean  Air  Act  cannot  be  claimed  trade 
secret  when  submitted  to  the  Agency 
under  section  313. 

The  Clean  Air  Act  regulations  at  40 
CFR  2.301(b)(2)  state: 

Information  will  be  considered  to  have 
been  provided  or  obtained  under  section  114 
of  the  Clean  Air  Act  if  it  was  provided  in 
response  to  a  request  by  EPA  made  for  any  of 
the  purposes  stated  in  section  114.  or  if  its 
submission  could  have  been  required  under 
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section  114.  regardless  of  whether  section  ll4 
was  cited  as  the  authority  for  any  request  for 
the  information  *  *  *  (Emphasis  added.) 

The  comparable  section  of  the  Clean 
Water  Act  regulations  has  a  similar 
provision.  See  40  CFR  2.302(b)(2). 

On  this  basis,  the  commenters  argued 
that  because  the  data  collected  under 
section  313  of  Title  III  is  emission  or 
effluent  data  which  could  have  been 
collected  under  section  114(c)  of  the 
Clean  Air  Act  or  section  308(b)  of  the 
Clean  Water  Act,  no  trade  secrecy 
claims  can  be  made  for  chemical 
identities  of  chemicals  for  which 
emission  or  effluent  data  is  included  on 
a  Title  III  submission. 

The  commenters  have  misconstrued 
the  meaning  and  function  of  the  "could 
have  been"  language.  It  serves  to 
prevent  submitters  from  thwarting  EPA's 
statutory  right  to  obtain  data  by 
voluntarily  submitting  it  to  the  Agency 
for  the  use  of  the  Clean  Air  or  Clean 
Water  programs,  and  then  arguing,  as 
voluntarily  submitted,  that  it  is  not 
subject  to  statutory  limits  on  trade 
secret  or  confidential  business 
information. 

For  these  reasons,  EPA  does  not  agree 
with  the  commenters,  assertions  that  the 
provisions  of  the  Clean  Air  and  Clean 
Water  Acts  render  most  trade  secrecy 
claims  invalid  under  section  313.  The 
final  rule  adopts  the  interpretation  set 
forth  in  the  proposed  rule  with  respect 
to  the  meaning  of  the  language  under 
section  322(b),  regarding  whether 
information  claimed  as  trade  secret  is 
required  to  be  disclosed  under  another 
State  or  federal  law.  Thus,  information 
is  required  to  be  disclosed  under 
another  Federal  or  State  law  if: 

(i)  It  is  information  that  is  specifically  or  is 
in  a  class  that  is  determined  administratively 
(by  EPA)  or  judicially  (by  a  court  on  appeal 
from  an  EPA  determination)  to  constitute 
emission  or  effluent  data  within  the  meaning 
of  section  114(c)  of  the  Clean  Air  Act  or 
section  308(b]  of  the  Clean  Water  Act;  or 

(ii)  It  is  information  which  is  either 
specifically  or  in  a  class  for  which  EPA  or 
any  other  State  or  Federal  Agency  has 
disallowed  confidential  treatment,  such  as 
information  required  by  EPA  in  NPDES 
permit  applications:  or 

(iii)  It  is  information  collected  by  EPA  or 
another  State  or  Federal  Agency  where  the 
State  or  Federal  Agency  has  decided  that  the 
data  presented  no  valid  claim  of  trade 
secrecy  (for  any  reason). 

B.  Methods  of  Claiming  Trade  Secrecy 

There  are  five  different  types  of 
submissions  that  can  be  made  under 
Title  III  on  which  a  facility  may  make  a 
claim  of  trade  secrecy.  These  are:  (1) 
The  notification  (to  a  local  emergency 
planning  committee)  of  any  changes  at  a 
facility  which  would  affect  emergency 


plans,  under  section  303(d)(2):  (2) 
answers  to  questicns  posed  by  iocal 
emergency  planning  committees  under 
section  303(d)(3):  (3)  material  safety  data 
sheets  or  chemical  lists  submitted  under 
section  311;  (4)  Tier  II  emergency  and 
hazardous  chemical  inventory  forms 
submitted  under  section  312;  and  (5)  the 
toxic  release  inventory  form  submitted 
under  section  313. 

1.  Basic  Requirements 

The  basic  requirements  for  making  a 
claim  are  similar,  although  there  are 
some  differences  between  submissions 
under  the  different  sections.  These 
differences  will  not  affect  the  validity  of 
a  submitter's  claim,  provided  the 
submitter  adheres  to  all  of  the 
requirements. 

When  fashioning  reporting 
requirements  under  Title  III,  EPA  has 
made  every  effort  to  avoid  unnecessary 
duplication.  To  this  end,  when  reporting 
under  section  303  (d)(2)  and  (d)(3),  and 
under  section  311  using  an  MSDS,  EPA 
only  needs  to  receive  a  copy  of  the 
submittal  sent  to  the  State  and  local 
authorities.  This  submittal  is  a  public 
document,  and  should  not  contain  the 
specific  chemical  identity  claimed  as 
trade  secret.  EPA  is  not  requesting  an 
unsanitized  version  of  this  submittal. 

When  reporting  under  section  311 
using  the  list  approach,  and  for  all 
section  312  Tier  II  forms,  and  section  313 
reports,  EPA  must  receive  at  the  same 
time  both  an  unsanitized  and  a  sanitized 
version  of  the  reporting  form.  A 
sanitized  copy  of  the  reporting  form  is 
one  in  which  the  chemical  identity 
claimed  as  trade  secret  is  deleted  and  in 
its  place  is  included  the  generic  class  or 
category  of  the  chemical  claimed  trade 
secret.  This  sanitized  copy  should  be 
identical  to  the  copy  submitted  to  the 
appropriate  State  and  local 
organizations  in  all  respects  except  that 
it  does  not  contain  the  chemical  identity. 

Finally,  EPA  must  receive 
substantiations  for  each  chemical 
claimed  as  trade  secret  under  all 
reporting  sections,  as  explained  in 
section  II.G.  below.  EPA  must  receive 
both  sanitized  and  unsanitized  versions 
of  the  substantiation.  Although  these 
items  are  the  minimum  required  for  a 
claim  of  trade  secrecy  under  all 
sections,  EPA  suggests  that  submitters 
carefully  review  the  requirements  under 
each  section  before  filing  a  trade 
secrecy  claim. 

In  this  rule,  the  term  "sanitized"  is 
used  to  refer  to  the  copy  of  the  report  or 
substantiation  which  does  not  contain 
the  chemical  identity  of  the  chemical 
that  is  being  withheld  as  trade  secret. 
The  term  "unsanitized"  refers  to  a  report 
or  substantiation  that  contains  the  trade 


secret  chemical  identify.  EPA  received 
some  comments  from  the  public 
objecting  to  the  use  of  these  terms  on 
the  grounds  that  an  "unsanitized"  item 
is  sometimes  regarded  as  "unclean." 
EPA  has  decided  to  retain  these  terms 
because  they  are  terms  of  art  often  used 
to  indicate  whether  or  not  these 
documents  contain  information  that  may 
be  released  to  the  general  public;  their 
continued  use  helps  to  clarify  the  terms 
of  the  rule. 

EPA  received  some  questions  as  to 
whether  a  trade  secret  claim  must  be 
made  at  the  same  time  the  Title  III 
submittal  is  submitted.  Section  322 
requires  a  submitter  making  a  claim  of 
trade  secrecy  to  include  in  the  submittal 
an  explanation  of  why  the  information  is 
claimed  to  be  a  trade  secret.  This  clearly 
requires  that  the  substantiation  must  be 
filed  concurrently  with  the  submittal. 

To  facilitate  accurate  processing  and 
filing  of  these  confidential  documents, 
submitters  of  claims  to  EPA  should 
arrange  the  parts  of  each  claim  in  the 
following  order:  (1)  The  unsanitized 
trade  secret  substantiation,  (2)  the 
sanitized  trade  secret  substantiation,  (3) 
the  unsanitized  reporting  document  (not 
applicable  to  section  303  reports  and 
section  311  MSDSs,  as  explained 
below),  and  (4)  the  sanitized  reporting 
document.  Each  substantiation  and 
reporting  document  should  be 
individually  stapled  but  the  Agency 
requests  that  the  individual  parts  for 
each  claim  be  assembled  into  a  single 
package  using  only  a  binder  clip  or 
rubber  band.  Do  not  staple  the 
individual  parts  together. 

When  facilities  submit  trade  secrecy 
claims  for  more  than  one  chemical,  EPA 
requests  that  the  three  or  four  parts 
associated  with  each  chemical  be 
assembled  as  a  set  and  each  set  for 
different  chemicals  be  kept  separate 
within  the  package  sent  to  EPA. 

2.  Users  of  Trade  Name  Products 

Reports  and  claims  regarding  mixtures 
and  trade  name  chemical  products  raise 
a  number  of  special  issues.  Public 
comments  were  received  on  a  number  of 
points  that  EPA  clarifies  below. 

Public  comments  indicated  some  users 
are  concerned  as  to  their  responsibilities 
in  cases  where  they  do  not  know  the 
chemical  identity  of  mixtures  and  trade 
name  products.  Commenters  were 
concerned  about  whether  they  had  to 
submit  a  trade  secrecy  claim  if  they  did 
not  know  the  specific  chemical  identity 
of  the  product  they  use,  even  though 
they  do  not  consider  that  the  fact  that 
they  use  the  product  is  a  trade  secret. 
EPA  does  not  require  a  trade  secrecy 
claim  if  the  user  does  not  consider  its 
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use  of  the  product  as  a  trade  secret.  For 
example,  if  a  user  does  not  know  the 
specific  chemical  identity  of  a  chemical 
and  must  provide  a  common  name  or 
trade  name  on  the  Title  III  submittal, 
EPA  does  not  require  a  claim  of  trade 
secrecy  for  the  omitted  chemical  identity 
because  this  identity,  being  unknown  to 
the  user,  cannot  be  provided  in  such  an 
instance.  This  issue  is  also  discussed  in 
the  section  313  final  rule  addressing 
supplier  notification.  See  53  FR  4500. 

If  the  submitter  considers  its  use  of 
the  trade  name  chemical  as  a  trade 
secret,  it  may  file  a  trade  secrecy  claim 
according  to  the  usual  procedures  set 
forth  in  this  rule.  The  user  will  be 
allowed  to  file  for  trade  secrecy  treating 
the  trade  name  as  the  chemical  identity 
and  filling  out  those  parts  of  the  Title  III 
submittal  sent  to  EPA  that  it  can  supply 
without  knowing  the  specific  chemical 
identity.  The  user  must  still  file  a 
complete  substantiation.  When  meiking 
trade  secrecy  claims  for  trade  name 
products,  some  commenters  indicated 
that  portions  of  the  substantiation 
questions  would  not  apply  to  their  trade 
secrecy  claim,  however.  If  so,  EPA 
requires  that  the  user  making  a  trade 
secrecy  claim  for  its  use  of  a  trade  name 
chemical  must  answer  each  question  by 
explaining  why  it  believes  the  question 
to  be  inapplicable. 

EPA  does  not  extend  permission  to 
file  trade  secret  claims  for  common  or 
trade  names  to  users  that  know  the 
specific  chemical  names  of  the  chemical 
to  be  reported  and  consider  that 
chemical  use  to  be  a  trade  secret.  If 
users  know  the  chemical  names  of 
substances  they  use  and  wish  to  file  a 
trade  secrecy  daim.  they  must  make  the 
claim  in  terms  of  the  chemical  names  of 
the  substances.  On  the  other  hand, 
downstream  chemical  users  and 
chemical  licensees  who  happen  to  know 
the  chemical  identity  of  the  trade  name 
chemical  are  not  required  to  submit 
claims  of  trade  secrecy  based  solely  on 
their  knowledge  of  the  specific  chemical 
identity  since  this  requirement  would 
entirely  duplicate  the  trade  secrecy 
claim  of  the  original  chemical 
manufacturer  and  serve  no  purpose. 

In  the  rulemaking  process,  EPA 
considered  more  extensive  requirements 
on  users  making  trade  secrecy  claims  for 
their  uses  of  trade  name  chemicals.  One 
approach  would  have  required  suppliers 
to  inform  EPA  of  the  chemical  identity 
and  compkte  the  substantiation 
questions  for  the  users  who  wished  to 
make  a  trade  secrecy  claim.  Another 
option  considered  was  the  "best  efforts" 
approach  based  on  the  proposed  section 
313  rule  (52  FR  21151.  21155),  which 
would  have  required  the  user  to  make 


multiple  atteiiq>ts  to  obtain  the  chemical 
identity  from  the  supplier,  including 
offering  to  enter  into  a  confidentiality 
agreement  with  the  supplier. 

In  some  cases,  it  may  be  especially 
difficult  for  facilities  to  acquire  from 
their  suppliers  the  identity  of  chemicals 
claimed  trade  secret  by  their  supplier. 
Users  of  chemicals  may  encounter 
instances  where  the  suppher  does  not 
have  the  same  interest  in  providing 
information  to  them  or  in  protecting  the 
confidentiaUty  of  their  trade  secrets. 
Suppliers  may,  in  some  instances,  sell  to 
competitors  from  whom  a  facility  wishes 
to  keep  chemical  identities  or 
applications  a  trade  secret  EPA  decided 
on  the  more  pragmatic  approach  of 
allowing  users  of  trade  secret  chemicals 
who  wished  to  make  a  trade  secrecy 
claim  for  their  use  of  the  trade  name 
chemical  to  file  claims  based  on  their 
current  knowledge,  rather  than  having  to 
rely  upon  obtaining  cooperation  from 
suppliers. 

3.  Licensees 

One  commenter  stated  that  the  rule 
does  not  address  trade  secret  protection 
in  the  context  of  licensing  arrangements 
that  include  private  confidentiality 
agreements  between  suppliers  and 
users.  The  commenter  asserted  that  in 
these  instances,  a  facility  that  is 
licensed  to  produce  or  otherwise  use  a 
trade  secret  chemical  may  have 
information  about  that  chemical, 
including  its  chemical  identity.  At  the 
same  time,  neither  the  chemical  identity 
nor  the  use  of  the  chemical  is  the  trade 
secret  of  the  licensee,  and  the  licensee 
may  not  be  able  to  justify  it  as  such.  As 
a  response  to  this  circumstance,  the 
commenter  suggested  that  the  rule 
provide  for  a  blanket  trade  secret 
substantiation  by  the  licensor  with  a 
letter  submission  by  the  licensee 
referring  back  to  the  licensor's 
substantiation  or  explanation 
submission. 

EPA  requires  in  the  above  situation 
that  users  who  are  hcensees  of  trade 
secret  chemicals  and  who  wish  to  make 
a  trade  secrecy  claim  for  their  own  use 
of  the  chemical,  file  a  claim  of  trade 
secrecy.  If  possible,  these  submitters 
should  obtain  the  information  necessary 
to  complete  the  substantiation  form, 
where  relevant,  from  the  supplier  with 
whom  they  signed  the  confidentiality 
agreement,  to  the  extent  such 
information  is  needed  to  answer  the 
questions  on  the  form.  If.  upon  review  of 
the  claim  EPA  requests  supplemental 
information  which  the  licensee  does  not 
have,  the  licensee  will  be  required  to 
contact  the  licensor  who  must  contact 
EPA  directly  with  the  necessary 
information. 


4.  Addresses  for  Claims  and  Petitions 

All  trade  secret  claims  and  petitions 
requesting  disclosure  of  identities 
claimed  as  trade  secret  should  be  sent  to 
the  following  address: 
U.S.  Environmental  Protection  Agency, 
Emergency  Planning  and  Community 
Right-to-Know  Program.  P.O.  Box 
70266,  WashingtoD.  DC  20024-0266 

Submitters  may  hand  deliver  their 
subinttals  to: 
Title  III  Reporting  Center.  470/490 

L'  Enfant  Plaza  East,  SW.,  7th  Floor. 

Suite  7103,  Washington,  DC 

C.  Claims  Under  Sections  303(dj(2/  and 
303(d)(3) 

Section  303  concerns  the  formulation 
of  contingency  plans  by  local  emergency 
planning  committees.  Section  303(d)(2) 
states  that  owners  or  operators  of 
facilities  must  promptly  inform 
committees  of  any  relevant  changes 
occurring  at  the  facilities  as  the  changes 
occur  or  are  expected  to  occur.  Section 
303(d)(3)  states  that  owners  or  operators 
of  facilities  must  promptly  provide 
information  to  committees  when 
committees  request  information  from 
facilities  necessary  for  the  development 
and  implementation  of  emergency  plans. 

A  trade  secrecy  claim  under  section 
303(d)(2)  must  include  a  copy  of  the 
notification  of  changes  in  the  facility 
that  was  provided  to  the  local 
committee.  This  notification  may  be  in 
the  form  of  a  letter  or  other  written 
communication.  The  document  must 
include  the  name  and  address  of  the 
submitter.  A  trade  secrecy  claim  under 
section  303(d)(3)  must  include  a  copy  of 
the  information  requested  by  the  local 
emergency  planning  committee  and  the 
information  provided  by  the  facility  in 
response  to  the  request.  A  letter  or  other 
written  communication  containing  this 
information  is  sufficient.  The  document 
must  include  the  name  and  address  of 
the  submitter. 

In  both  of  these  submittals,  where 
there  is  a  need  to  refer  to  a  specific 
chemical  identity,  the  generic  class  or 
category  of  each  chemical  ("class"  is 
synonymous  with  "category")  claimed 
as  trade  secret  should  be  used  instead  of 
the  trade  secret  chemical  identity.  The 
generic  class  or  category  for  chemicals 
subject  to  section  303  reporting  is 
discussed  below  in  this  section. 

EPA  is  taking  the  burden-reducing 
step  of  not  requiring  submitters  to 
prepare  an  unsanitized  version  of  this 
document  for  the  reason  that  EPA  will 
be  receiving  the  claimed  chemical 
identity  on  the  unsanitized  version  of 
the  substantiation  form.  For  each 
chemical  identity  claimed  as  trade 


Federal  Register  /  Vol.  53.  No.  146  /  Friday.  July  29,  1988  /  Rules  and  Regulations 


secret  in  a  section  303  rejjort,  a  complete 
substantiation  must  be  submitted  to 
EPA.  The  substantiation  will  be 
discussed  in  greater  detail  in  section 
II.G.  below.  Claims  should  be  packaged 
as  described  in  section  Il.B.l.  of  this 
preamble,  and  in  instructions  to  the 
substantiation  form. 

Generic  Class  or  Category 

When  a  local  emergency  planning 
committee  develops  its  contingency 
plan,  identification  of  the  specific 
chemicals  that  are  present  in  its 
jurisdiction  is  vital  to  the  development 
of  the  plan  and  is  the  first  issue  to  be 
resolved  in  the  initial  preparation  of  the 
plan.  As  stated  above,  if  a  facility  does 
not  wish  to  reveal  the  specific  chemical 
identity  to  the  committee  in  the  context 
of  sections  303  (d)(2)  and  (d)(3),  the 
section  303  submittal  must  include  in  the 
place  of  chemical  identity,  the  generic 
class  or  category  of  the  chemical 
claimed  as  trade  secret.  The  purpose  of 
the  generic  class  or  category  is  to 
provide  a  description  of  the  chemical 
that  is  not  as  specific  as  the  specific 
chemical  identity.  The  generic  class  or 
category  should  provide  the  best 
description  possible  of  the  claimed 
chemical,  as  explained  below. 

The  purpose  of  a  contingency  plan  is 
to  provide  effective,  expedient 
emergency  response  to  aid  response 
workers  and  community  residents  in  the 
event  of  a  chemical  release.  In  order  to 
prepare  an  effective  contingency  plan, 
the  hazards  involved  with  the  specific 
chemicals  such  as  explosivity  or 
flammability  and  the  adverse  health 
effects  associated  with  the  release  must 
be  known.  Only  by  knowing  this 
information,  can  proper  equipment  and 
procedures  be  used  to  contain  the 
release.  If  chemical  identity  is  claimed 
as  trade  secret  by  a  facility,  such 
information  can  in  many  circumstances 
still  be  obtained  through  the 
determination  of  a  generic  class  or 
category  that  reflects  the  information,  as 
well  as  by  other  questions  posed  to  the 
facility  by  the  local  emergency  planning 
committee. 

The  proposed  rule  set  forth  for  public 
comment  three  alternatives  regarding 
the  choice  of  generic  class  or  category 
for  Title  III  submittals  under  sections 
303  (d)(2)  and  (d)(3).  The  alternatives  all 
required  negotiation  because  the 
Agency  believed  it  would  be  impossible 
to  devise  a  finite  list  of  generic  classes 
or  categories  that  would  incorporate  the 
wide  variety  of  safety  factors  that 
LEPCs  and  the  general  public  may 
desire  to  know.  These  safety  factors 
included  chemical  release  hazards, 
adverse  health  effects  information, 
distance  of  the  affected  community  from 
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the  facility,  level  of  sophistication  of  the 
first  responder,  and  type  of  land  use 
near  the  facility.  Language  in  the 
proposed  rule  suggested  that  safety 
factors  should  be  reflected  in  the  generic 
class  or  category  chosen. 

The  alternatives  suggested  in  the 
proposed  rule  were: 

(1)  L£PC8  and  owners  or  operators  would 
negotiate  a  suitable  class  or  category,  with  no 
example  list  offered  by  the  Agency; 

(2)  The  lections  311-312  hazard  categories 
would  be  provided  as  examples  from  which 
LEPCs  and  owners  or  operators  could  choose 
a  class  or  category,  or  if  they  believed  it  to  be 
necessary,  the  parties  could  choose  another 
hazard-based  class  or  category  which  better 
reflected  the  safety  information  described 
above; 

(3)  LEPCs  and  facilities  would  negotiate  a 
class  based  on  chemical  structure. 

The  proposed  rule  on  trade  secrets  did 
not  discuss  generic  class  or  category 
determinations  for  section  313 
submittals;  another  alternative  was 
adopted  by  EPA  in  the  final  rule  for 
section  3l3.  The  section  313  proposed 
rule  stated  that  owners  or  operators 
should  choose  a  generic  class  or 
category  based  on  the  preassigned  class 
or  category  code  for  each  chemical 
which  was  set  out  in  the  section  313 
proposed  rule.  This  process  was 
changed  in  the  section  313  final  rule  to 
allow  reporting  facilities  to  use  any 
generic  class  or  category  that  is 
structurally  descriptive  of  the  chemical 
claimed  as  trade  secret.  This  change 
was  made  because  of  the  possibility  that 
trade  secrecy  could  be  compromised 
when  the  preassigned  class  or  category 
was  cross-referenced  with  one  or  more 
of  the  four  adverse  health  effect 
categories  provided  for  the  section  313 
chemicals  in  the  Toxic  Release 
Inventory  database. 

The  comments  received  on  the 
alternatives  were  divided.  Some  of  the 
commenters  wanted  EPA  to  pubHsh  a 
finite  list  of  classes  or  categories  based 
on  hazard  categories  alone,  and  allow 
facilities  to  choose  the  appropriate  class 
or  categories.  Some  commenters  wanted 
facilities  to  choose  a  class  based  on 
chemical  function  or  chemical  structure 
without  negotiation  with  LEPCs,  State 
Emergency  Response  Commissions 
(SERCs).  or  fire  departments.  A  few 
commenters  supported  the  requirement 
of  negotiation  of  generic  class  or 
category  among  the  parties  involved. 

EPA  has  reevaluated  the  necessity  for 
negotiation  in  choosing  generic  class  or 
category  and  has  decided  to  follow  the 
process  chosen  for  the  section  313  final 
rule.  Allowing  owners  or  operators  to 
choose  classes  on  their  own  based  on 
chemical  structure  is  preferable  to  the 
options  set  forth  in  the  proposed  rule  for 


several  reasons.  First,  it  will  be  simpler 
for  industry,  LEPCs,  SERCs.  and  fire 
departments  than  requiring  the  time- 
consuming  process  of  negotiation: 
second,  negotiation  of  generic  classes 
could  also  be  technically  burdensome  to 
LEPCs;  and  third,  this  approach  will 
provide  greater  consistency  fAjf  choosing 
generic  class  or  category  unde 
various  sections  of  the  law. 

Although  owners  or  operatcJ 
choosing  generic  classes  or  cdT 
on  their  own,  EPA  is  advising  iB 
classes  be  chosen  following  the 
guidelines  of  the  Act's  legislative 
history.  The  Conference  Report  directs 
that  generic  class  or  category  be  defined 
only  as  broadly  as  necessary  to  protect 
the  specific  chemical  identity  from 
disclosure,  and  it  should  at  the  same 
time  reflect  the  thrust  of  the  law  to 
transmit  chemical  information  to  the 
public.  Thus,  EPA  advises  that  classes 
be  determined  so  that  information  on 
the  specific  chemical  identity's  release 
hazards  and  adverse  health  effects  are 
included  in  the  class  or  category.  As  an 
example  of  such  a  class,  volatile 
aldehyde  is  a  generic  class  that  is 
functionally  descriptive  of  the  chemical 
acid  aldehyde  and  provides  information 
on  the  chemical's  volatility. 

D.  Claims  Under  Section  311 

As  provided  in  the  rule  for  sections 
311-312,  when  reporting,  a  submitter  of 
a  section  311  report  must  submit  either 
an  MSDS  for  each  hazardous  chemical 
(above  a  threshold  quantity),  or  a  list  of 
the  hazardous  chemicals  with  the 
chemical  or  common  name  of  each 
hazardous  chemical  as  provided  mi  the 
MSDS. 

Claims  of  Trade  Secrecy  for  MSDSs 

Submitters  must  send  to  EPA  a  copy 
of  the  MSDS,  and  an  unsanitized  and 
sanitized  substantiation.  An  explanation 
of  the  substantiation  is  set  forth  in 
section  II.G.  below.  Claims  should  be 
packaged  as  described  in  section  Il.B.l 
of  this  preamble,  and  the  instructions  to 
the  substantiation  form. 

EPA  is  not  requiring  submitters  to 
provide  an  unsanitized  version  of  the 
MSDS.  The  Agency  received  comments 
indicating  that  most  facilities  do  not 
have  "unsanitized"  copies  (i.e.,  copies 
indicating  chemical  identities)  of  MSDSs 
on  file  under  the  HCS  where  they  have 
claimed  chemical  identity  as  trade 
secret.  In  such  cases,  facilities  have  on 
file  only  MSDSs  that  omit  the  chemical 
names  of  trade  secret  chemicals  and 
instead  contain  a  common  name  for  the 
chemical.  For  a  facility  to  supply  an 
"unsanitized"  MSD^— i.e.,  one 
containing  the  chemical  identity  of  a 
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chemical  claimed  as  trade  secret — to 
EPA  under  the  section  322  rule,  as 
proposed,  the  facility  would  have  had  to 
modify  an  MSDS  that  did  not  previously 
indicate  the  chemical  identity.  One 
suggestion  by  commenters  was  to  allow 
facilities  to  attach  supplements  of  their 
own  design  indicating  the  chemical 
identities.  EPA  decided,  however,  that 
because  the  information  on  chemical 
identity  will  be  provided  to  EPA  in  the 
unsanitized  version  of  the  substantiation 
form  attached  to  the  MSDS,  a 
supplement  or  unsanitized  MSDS  is 
therefore  unnecessary.  Hence,  EPA  is 
taking  the  burden  reducing  step  in  the 
final  rule  of  not  requiring  an  unsanitized 
MSDS  (though  the  requirements  for 
unsanitized  copies  of  sections  311  lists, 
312  Tier  II  forms,  and  313  forms  remain 
unchanged  from  the  proposed  rule). 

Three  commenters  stated  that  trade 
secrecy  claims  should  not  be  necessary 
under  section  322  in  cases  where  a 
specific  chemical  identity  has  already 
been  withheld  as  trade  secret  on  an 
MSDS  under  OSHAs  Hazard 
Communication  Standard.  Section  322(a) 
states  that  a  person  required  to  submit 
information  under  Title  III  may  withhold 
from  such  submittal  the  specific 
chemical  identity.  When  the  specific 
chemical  identity  is  claimed  as  trade 
secret  under  the  HCS,  the  identity  does 
not  appear  on  the  MSDS  that  the  facility 
keeps  on  file  under  that  standard.  The 
commenters  argued  that  because  the 
identity  is  not  present  when  these 
MSDSs  are  to  be  submitted  under 
section  311,  the  submitters  are  not 
"withholding"  chemical  identity  and 
thus  a  claim  of  trade  secrecy  under 
section  322  should  not  be  required. 

EPA  disagrees  with  this  argument  for 
several  reasons.  First,  if  a  manufacturer 
of  a  chemical  were  not  required  to  file  a 
trade  secrecy  claim  under  Title  III 
because  it  had  already  treated  the 
chemical  as  a  trade  secret  under  the 
HCS,  the  detailed,  upfront 
substantiation  provisions  of  section  322 
would  be  circumvented.  The  HCS  allows 
chemicals  to  be  treated  as  trade  secrets 
at  the  discretion  of  facilities,  provided 
the  facility  can  substantiate  the  secret  if 
challenged.  Congress  was  more  strict  in 
enacting  Title  III  in  this  regard,  requiring 
that  the  claim  be  substantiated  at  the 
time  it  is  made. 

Further,  under  the  commenters'  view, 
the  public  would  be  denied  the  means  to 
petition  for  review  of  the  trade  secret 
claim  because  no  claim  would  ever  have 
been  made,  and  no  similar  option  for 
review  by  the  general  public  exists 
under  the  HCS.  Therefore,  EPA  requires 
that  a  claim  of  trade  secrecy  must  be 
filed  for  section  311  MSDS  submittals 


even  when  the  chemical  identity  is 
previously  withheld  from  the  MSDS  as 
trade  secret  under  the  OSHA  HCS. 

Reporting  of  mixtures  on  the  MSDS  is 
discussed  below. 

Claims  of  Trade  Secrecy  for  the  Section 
311  List 

The  list  option  under  section  311  is 
structured  so  that  submitters  may  report 
either  the  chemical  or  common  names  of 
a  chemical  on  the  list.  Submitters 
wishing  to  claim  chemical  identity  as 
trade  secret  must  submit  to  EPA  an 
unsanitized  version  of  the  list  which 
contains  the  chemical  identity  or 
identities  which  are  being  claimed.  The 
submitter  must  also  send  a  sanitized 
version  of  the  list  in  which  the  chemical 
identity  or  identities  are  replaced  with 
generic  classes  or  categories.  When 
more  than  one  chemical  is  claimed  as  a 
trade  secret,  to  avoid  confusion  the 
order  of  chemical  names  found  on  the 
unsanitized  list  must  match  the  order  of 
generic  classes  or  categories  found  on 
the  sanitized  list.  As  with  all  other  trade 
secrecy  claims  under  Title  III,  submitters 
must  also  send  to  EPA  a  sanitized  and 
unsanitized  version  of  the 
substantiation.  Claims  should  be 
packaged  as  described  in  section  II.B.l 
of  this  preamble  and  in  the  instructions 
to  the  substantiation  form. 

Since  submitters  have  the  option  of 
reporting  chemicals  on  the  section  311 
list  by  either  chemical  or  common  name, 
some  submitters  may  believe  that  even 
with  the  use  of  the  common  name  trade 
secret  chemical  identity  will  be 
revealed.  In  this  instance  submitters 
may  want  to  make  a  claim  of  trade 
secrecy  for  the  chemical  identity. 
However,  in  other  instances,  as 
commenters  noted,  the  use  of  the 
common  name  may  sufficiently  protect 
trade  secret  chemical  identity,  and  the 
submitter  may  decide  that  no  trade 
secrecy  claim  needs  to  be  filed.  LEPCs 
may  later  request  the  MSDSs  for  the 
chemicals  on  the  list.  If  the  submitter 
has  made  no  trade  secrecy  claim  for  the 
chemical  on  the  list,  (because  the  use  of 
the  common  name  sufficiently  protected 
trade  secret  chemical  identity),  but  the 
specific  chemical  identity  is  withheld 
from  the  MSDS  distributed  to  the  LEPC, 
then  the  submitter  must,  at  that  time,  file 
a  trade  secrecy  claim  with  EPA 
regarding  that  MSDS. 

Mixtures  Reporting  on  the  MSDS, 
Section  311  List,  and  Section  312  Tier  II 
Form 

For  reporting  mixtures  under  sections 
311  and  312  (on  MSDSs,  lists,  or  Tier  II 
forms)  the  submitter  may  provide  the 
required  information  on  each  hazardous 
component  in  the  mixture,  or  may 


provide  the  required  information  on  the 
mixture  as  a  whole. 

If  a  mixture  is  reported  as  a  whole  by 
common  name  on  the  section  311  MSDS, 
section  311  list,  or  section  312  Tier  II 
form,  no  trade  secrecy  claim  needs  to  be 
filed  with  EPA  if  the  submitter  believes 
that  common  name  sufficiently  protects 
trade  secrecy.  However,  if  the  common 
name  or  other  identifier,  e.g.,  CAS 
number,  insufficiently  protects  trade 
secret  chemical  identity  the  submitter 
may  file  a  trade  secrecy  claim.  Claims 
are  to  be  made  in  the  manner  specified 
for  the  MSDS,  section  311  list  or  section 
312  Tier  II  form,  whichever  is 
appropriate. 

EPA  received  some  comment  on  the 
question  of  whether  trade  secrecy 
claims  need  to  be  made  for  hazardous 
components  of  mixtures  reported  on  the 
OSHA  MSDS.  Commenters  indicated 
that  EPA  should  consider  instances 
where  the  specific  chemical  identities  of 
hazardous  components  of  mixtures 
would  be  claimed  as  trade  secret  on  the 
OSHA  MSDS.  These  commenters  argued 
that  although  OSHA  usually  requires 
hazardous  components  to  be  listed  on 
an  MSDS  when  a  mixture  is  reported  as 
a  whole,  section  311  is  silent  regarding 
whether  such  hazardous  components 
must  be  submitted.  These  commenters 
argued  therefore,  that  no  trade  secrecy 
claim  needed  to  be  submitted  to  EPA  for 
those  hazardous  components  listed  on 
the  OSHA  MSDS.  EPA  believes  that 
since  Congress  authorized  the  reporting 
of  mixtures  as  a  whole  under  sections 
311  and  312,  and  since  health  and  safety 
data  are  provided  for  the  mixtures  on 
MSDSs,  no  trade  secrecy  claims  need  to 
be  made  for  hazardous  components 
when  a  mixture  is  reported  as  a  whole. 

Two  commenters  suggested  that  to 
reduce  the  paperwork  burden  on 
themselves  and  the  Agency,  EPA  should 
allow  trade  secret  claimants  of  mixtures 
to  submit  one  claim  rather  than  several 
claims  in  the  situation  where  the  same 
hazardous  chemical  is  present  in  many 
different  mixtures.  This  approach  is 
permitted  in  section  311(a)(3)  of  the 
statute,  which  states  that  only  one 
MSDS  is  required  to  be  submitted  for 
each  component  where  the  reporting  is 
on  the  hazardous  component(s)  of  the 
mixture,  and  not  on  the  mixture  itself. 

Generic  Class  or  Category 

The  procedures  for  determining 
generic  class  or  category  are  outlined  in 
the  Generic  Class  or  Category 
subsection  of  section  II.C. 

E.  Claims  Under  Section  312 

Section  312  requires  the  submission  of 
emergency  and  hazardous  chemical 
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inventory  forms.  Information  filed  on  the 
Tier  I  emergency  and  hazardous 
chemical  inventory  form  will  not  involve 
claims  of  trade  secrecy  since  chemical 
identity  is  not  requested  on  the  form. 
Trade  secrecy  claims  under  section  312 
may  involve  only  Tier  II  inventory  forms 
where  the  specific  chemical  identity  or 
other  specific  identifier  is  reported. 

Submitters  are  permitted  to  report 
Tier  II  chemicals  by  either  chemical  or 
common  names.  In  some  instances,  as 
commenters  noted,  the  use  of  the 
common  name  may  sufficiently  protect 
trade  secret  chemical  identity,  and  the 
submitter  may  decide  that  no  trade 
secrecy  claim  needs  to  be  filed. 
However,  some  submitters  may  believe 
that  even  with  the  use  of  the  common 
name  trade  secret  chemical  identity  will 
be  revealed.  In  this  instance  submitters 
may  want  to  make  a  claim  of  trade 
secrecy  for  the  chemical  identity. 

To  make  a  trade  secrecy  claim  on  the 
Federal  section  312  Tier  II  inventory 
form,  the  submitter  must  check  the  trade 
secret  box  which  appears  to  the  right  of 
the  space  for  chemical  identity  on  the 
form.  EPA  must  receive  an  unsanitized 
copy  of  the  form,  which  will  include  the 
trade  secret  chemical  identity.  EPA  must 
also  receive  a  sanitized  version  of  the 
form  which  must  be  a  duplicate  of  the 
original  except  that  the  chemical 
identity  will  be  deleted  and  in  its  place 
the  generic  class  or  category  of  that 
chemical  will  be  inserted.  The  two 
copies  should  be  attached  by  rubber 
band  or  binder  clip  (not  stapled)  to  each 
other,  the  unsanitized  form  on  top  and 
the  sanitized  form  on  the  bottom.  When 
more  than  one  chemical  is  claimed  as  a 
trade  secret,  to  avoid  confusion  the 
order  of  chemical  names  found  on  the 
unsanitized  Tier  II  form  (the  top  page) 
must  match  the  order  of  generic  classes 
or  categories  found  on  the  sanitized 
form.  TTie  sanitized  Tier  11  form  should 
be  sent  to  the  requesting  State 
emergency  response  commission,  local 
emergency  planning  committee,  or  fire 
department.  In  addition,  a  sanitized  and 
unsanitized  substantiation  must  be 
included  for  each  chemical  claimed  as 
trade  secret,  as  explained  in  section 
II.G.  of  this  preamble.  Claims  should  be 
packaged  as  described  in  section  II.B.l 
of  this  preamble  and  in  the  instructions 
to  the  substantiation  form. 

A  few  States  have  expressed  an 
interest  in  using  State-designed  Tier  II 
inventory  forms  rather  than  the  Federal 
inventory  form.  ITnder  §  370.41  of  the 
final  rule  for  sections  311  and  312, 
facilities  will  meet  section  312 
requirements  if  they  submit  the  Federal 
form,  an  identical  State  form,  or  an 
identical  State  form  with  supplemental 


questions  authorized  under  Stale  law.  If 
a  submitter  wishes  to  make  a  trade 
secrecy  claim,  however,  it  must  use  the 
Federal  form  as  its  section  312  Tier  II 
submittal.  F,PA  believes  it  cannot  accept 
State  forms  for  this  purpose  because 
Slate  forms  may  contain  additional 
information  not  required  under  this 
Federal  law,  some  of  which  may  be 
confidential,  and  EPA  does  not  wish  to 
accept  extraneous  confidential  materials 
requiring  confidential  handling  under 
State  law.  State  forms  that  collect 
confidential  information  under  State 
right-to-know  laws  are  covered  under 
State  confidentiality  laws. 

Claims  of  confidentiality  regarding  the 
location  of  chemicals  in  facilities  are  not 
covered  by  Title  III  trade  secret 
protection.  The  confidential  location 
information  should  not  be  sent  to  EPA, 
but  only  to  the  requesting  entity.  This 
information  will  be  kept  confidential  by 
that  entity  under  section  312(d)(2)(F) 
which  refers  to  section  324.  Section 
324(a)  states  that  upon  request  by  a 
facility  owner  or  operator  subject  to  the 
requirements  of  section  312,  the  State 
emergency  response  commission  and 
the  appropriate  local  emergency 
planning  committee  must  withhold  from 
disclosure  the  location  of  any  specific 
chemical  required  by  section  312(d)(2)  to 
be  contained  in  a  Tier  II  inventory  form. 
This  process  of  confidential  treatment  of 
location  information  is  separate  from 
the  process  for  treatment  of  trade  secret 
information  contained  in  the  rule  for 
section  322. 

F.  Claims  Under  Section  313 

Trade  secrecy  claims  under  section 
313  must  include  a  copy  of  the  toxic 
release  inventory  form.  This  form  is 
published  at  53  FR  4540.  The  submitter 
must  check  the  box  on  the  form 
indicating  a  trade  secrecy  claim  and 
include  a  generic  class  or  category.  This 
generic  class  or  category  must  be 
structurally  descriptive  of  the  chemical 
claimed  as  trade  secret,  as  described  in 
the  Generic  Class  or  Category 
subsection  of  section  II.C.  of  this 
preamble. 

EPA  must  also  receive  a  sanitized 
copy  of  the  toxic  release  inventory  form 
which  is  identical  to  the  original  except 
that  the  chemical  identity  will  be 
deleted,  leaving  the  generic  class  or 
category.  A  substantiation  for  each 
claimed  chemical  identity  must  also  be 
submitted,  as  described  in  section  II.G. 
below.  Claims  should  be  packaged  as 
described  in  section  II.B.l  of  this 
preamble  and  in  the  instructions  to  the 
substantiation  form. 


G.  Initial  Substantiation 

Section  350.7  of  the  proposed  rule 
required  that  all  claims  of  trade  secrecy 
must  be  substantiated  by  the  claimant 
providing  specific  answers  to  seven 
questions  set  forth  in  the  section.  The 
answers  to  each  of  the  questions  posed, 
or  an  explanation  as  to  why  that 
question  is  not  applicable,  were  to  be 
provided  on  the  substantiation  form  in 
§  350.27  and  to  accompany  the 
submission.  The  questions  posed  in  the 
rule  (and  the  identical  questions  on  the 
form)  were  based  on  the  four  statutory 
criteria  in  section  322(b)  of  Title  III  and 
are  intended  to  elicit  from  a  submitter 
all  the  information  necessary  to  fulfill 
the  statutory  criteria. 

The  information  submitted  in 
response  to  these  questions  is  the  basis 
for  EPA's  initial  determination  as  to 
whether  the  substantiation  is  sufficient 
according  to  the  statutory  criteria  to 
support  a  claim  of  trade  secrecy. 
Consequently,  the  role  of  the  initial 
substantiation  in  the  trade  secret 
protection  process  as  well  as  the 
specific  language  of  individual  questions 
asked  under  §  350.7(a)  received 
considerable  comment. 

A  description  of  the  relationship 
between  the  rule  and  the  statutory 
scheme  is  as  follows.  The  first  decision 
EPA  must  make  after  receiving  a 
petition  to  disclose  trade  secret 
chemical  identity  or  after  initiating  such 
a  decision  on  its  own  concerns  the 
sufficiency  of  the  trade  secret  claim,  that 
is,  whether,  assuming  all  assertions 
made  in  support  of  the  claim  are  true, 
the  assertions  are  sufficient  to  support  a 
claim  of  trade  secrecy  for  the  chemical 
identity.  EPA  must  make  this 
determination  of  sufficiency  based 
solely  on  the  information  which  the 
trade  secret  claimant  submits  in  the 
substantiation  included  with  its  Title  III 
submission.  See  section  322(d)(2).  It  is 
only  when  a  submitter's  claim  is  deemed 
suR'icient  that  it  is  entitled  to 
"supplement  the  explanation  with 
detailed  information  to  support  the 
assertions."  See  section  322(d)(3)(A]. 
Then,  EPA  is  to  determine  whether  the 
"assertions  in  the  explanation  are  true 
and  the  specific  chemical  identity  is  a 
trade  secret."  See  section  322(d)(3)(B). 

A  major  concern  of  several 
commenters  was  that  the  initial 
substantiation  requirements  were  too 
detailed  and  burdensome,  and  that  they 
undercut  the  statutory  scheme  noted 
above.  Commenters  argued  that 
Congress  clearly  intended  to  establish  a 
two-step  process  for  substantiation  of 
trade  secrets,  as  expressed  in  section 
322(d)(3)(A).  The  commenters  asserted 
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that  the  proposed  rule  blurred  the 
distinction  between  the  two-step  trade 
secret  substantiation  process  by 
requiring  the  "detailed  information" 
initially. 

The  commenters  proposed  several 
options  to  remedy  their  concerns.  The 
commenters  argued  that  claimants 
should  be  allowed  to  make  assertions  in 
the  initial  substantiation  and  that  details 
supporting  the  assertion  need  only  be 
supplied  when  a  third  party  fdes  a 
petition  for  disclosure.  One  commenter 
argued  the  foregoing  point  by  stating 
that  EPA  should  merely  accept  the 
assertion  by  a  submitter  that 
competitive  harm  will  result  if  an 
alleged  trade  secret  is  made  public — no 
up-front  substantiation  should  be 
required  for  that  particular  assertion, 
and  only  upon  challenge  would  a 
substantiation  be  required.  The 
commenter  felt  that  this  option  would 
assist  a  company  in  meeting  filing 
deadlines  because  the  time-consuming 
substantiation  form  would  be  delayed 
pending  a  challenge  to  the  claim. 

EPA  has  carefully  considered  the 
commenter's  statements.  One  approach 
that  was  considered,  though  not 
adopted,  was.  instead  of  utilizing  the 
proposed  form,  listing  the  four  statutory 
requirements  as  set  forth  in  the  statute 
and  requesting  the  submitter  to  verify 
that  it  believes  it  has  met  these 
requirements.  The  Agency  chose  not  to 
adopt  this  method  because  of  concerns 
that  responses  might  not  include  the 
specific  facts  necessary  for  EPA  to 
evaluate  the  sufficiency  of  a  trade  secret 
claim,  as  Congress  required  in  the 
statute. 

The  Agency  has  concluded  that  while 
Congress  did  not  intend  the  information 
collected  up-front  to  consist  solely  of 
conclusory  statements  parroting  the  four 
criteria  of  trade  secrecy  set  forth  in  the 
statute,  neither  was  an  overly  detailed 
information  collection  intended,  which 
could  prove  unduly  burdensome.  EPA 
has  sought  to  strike  a  balance  between 
these  two  extremes. 

In  striking  this  balance,  the  Agency 
has  decided  to  make  some  changes  in 
the  rule  as  proposed  (and  discussed 
below),  in  order  to  lessen  the  amount  of 
detail  required  in  the  up-front 
substantiation,  so  that  the  reporting 
burden  is  not  so  great.  More  specific 
additional  details  may  still  be  requested 
as  supplemental  information. 

The  Agency  has  also  revised 
§  350.7(a]  (Substantiating  claims  of  trade 
secrecy)  and  the  substantiation  form  to 
state  that  a  submitter  must  assert 
"where  applicable"  specific  facts.  This 
change  is  intended  to  reduce  uncertainty 
as  to  when  detail  is  required  and  to 
relieve  claimants  of  the  burden  of 


having  to  certify  as  true  speculative 
statements  or  negative  conclusions, 
which  commenters  pointed  out  as  a 
problem  with  some  of  the  questions  as 
proposed.  EPA  is  concerned  that 
adoption  of  this  change  might  encourage 
claimants  to  not  provide  specific  detail 
in  many  cases  whedtf  their  assertions 
require  it;  the  change  is  not  intended  to 
relieve  submitters |of  this  responsibility. 

The  comments  dlso  raised  issues 
concerning  several  of  the  individual 
questions  or  sub-parts  to  questions, 
proposed  in  §  350.7(a),  and  these  are 
discussed  individually  below. 

Question  1.  The  question  as  proposed 
read:  "Describe  the  specific  measures 
taken  to  safeguard  the  confidentiality  of 
the  chemical  identity  claimed  as  trade 
secret." 

Two  comments  were  received 
concerning  the  text  of  Question  1.  These 
comments  stated  that  the  question 
requested  information  not  required  by 
the  Act.  However,  the  Agency  disagrees 
since  the  statute  in  specific  terms 
requires  this  information.  Basic  to  the 
law  of  trade  secrets  is  the  requirement 
that  the  owner  of  a  trade  secret  has 
taken  steps  to  protect  the  secret  from 
disclosure.  Therefore,  the  question  is  a 
necessary  and  required  first  inquiry  in 
determining  whether  trade  secret 
protection  is  warranted  for  the  specific 
chemical  identity. 

The  Agency  also  received  comments 
that  proposed  Question  1  did  not  request 
all  the  information  specifically  required 
by  section  322(b]  of  the  statute;  that  is, 
whether  the  submitter  intends  to 
continue  taking  measures  to  safeguard 
its  trade  secret  information.  The 
commenter  also  noted  that  this 
information  was  expected  under  the 
sufficiency  criteria.  (See  discussion  of 
sufficiency  criteria  below  under  section 
IV.C.)  The  Agency  agrees  with  the 
commenter  that  such  information  is 
required,  and  has  revised  Question  1 
accordingly. 

Question  1  has  been  revised  to  read 
as  follows;  "Describe  the  specific 
measures  you  have  taken  to  safeguard 
the  confidentiality  of  the  chemical 
identity  claimed  as  trade  secret,  and 
indicate  whether  these  measures  will 
continue  in  the  future." 

Question  2.  The  question  as  proposed 
read;  "Have  you  disclosed  this  chemical 
identity  to  any  person  not  an  employee 
of  your  company  or  of  a  local,  State  or 
Federal  government  entity,  who  has  not 
signed  a  confidentiality  agreement 
requiring  them  to  refrain  from  disclosing 
the  chemical  identity  to  others?" 

Section  350.7(a)(2)  and  Question  2  ask 
whether  the  submitter  has  disclosed  the 
chemical  identity  to  any  person  not  a 
company  or  government  employee  who 


has  not  signed  a  confidentiality 
agreement.  The  one  significant  comment 
on  the  question  noted  that  the  proposed 
regulation  specifies  a  signed 
confidentiality  agreement,  whereas,  the 
statutory  language  upon  which  this 
Question  is  based  requires  persons 
claiming  a  trade  secret  to  show  that 
persons  dealing  with  the  alleged  trade 
secret  are  "bound  by  a  confidentiality 
agreement."  The  form  of  the  agreement 
is  not  specified.  The  commenters  cited 
State  law,  common  law,  and  custom  as 
establishing  that  unwritten  trade 
secrecy  agreements  are  enforceable. 

EPA  agrees  with  the  commenters  that 
Congress  did  not  specify  that  the 
confidentiality  agreement  must  be  a 
written  document.  Indeed,  the  purpose 
of  the  question  is  to  ascertain  whether 
there  exists  a  confidential  relationship 
between  a  submitter  and  other  parties 
that  would  prevent  disclosure.  The 
threshold  test  for  a  confldentiality 
agreement  is  whether  it  is  legally 
enforceable.  Although  having  a  written 
agreement,  as  proposed,  simplifies 
substantiation  of  the  fact  that  the 
information  was  treated  as  a  trade 
secret  and  steps  were  taken  to  secure  its 
secrecy.  EPA  agrees  that  the 
requirement  for  a  written  agreement  is 
not  specified  by  Congress  and  the  intent 
of  the  requirement  can  be  met  without  a 
writing. 

One  minor  comment  was  received 
which  did  not  require  any  change  in  the 
rule.  Several  commenters  cited  to 
situations  in  which  a  trade  secret  is 
inadvertently  disclosed;  however,  the 
company  does  not  sustain  an  injury 
because  the  error  is  corrected  before  the 
trade  secret  falls  into  the  hands  of  a 
competitor.  They  requested  that 
Question  2  of  the  Proposed  Form  be 
expanded  to  allow  for  explanation  of 
inadvertent  or  mistaken  disclosures  that 
were  promptly  corrected  or  retrieved 
before  competitors  became  aware  of  the 
disclosure. 

The  Agency  does  not  believe  that  any 
change  in  the  form  or  question  was 
necessary  in  response  to  this  comment. 
The  submitter  must  answer 
affirmatively  to  Question  2,  but  then 
should  attach  an  explanation.  EPA  will 
consider  the  explanation  in  the  context 
of  all  the  other  steps  the  submitter  has 
taken  to  protect  the  trade  secret. 

EPA  has  deleted  the  reference  to  a 
"writing"  in  the  final  §  350.7(a)(2)  and 
Question  2.  The  final  Question  2  reads; 
"Have  you  disclosed  the  information 
claimed  as  trade  secret  to  any  other 
person  (other  than  a  member  of  a  local 
emergency  planning  committee,  officer 
or  employee  of  the  United  States  or  a 
State  or  local  government,  or  your 
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employee)  who  is  not  bound  by  a 
confidentiality  agreement  to  refrain  from 
disclosing  this  trade  secret  to  others?" 
This  formulation  of  the  question  avoids 
the  double  negative  in  the  proposed 
question  about  which  some  commenters 
complained. 

Question  3.  The  question  as  proposed 
read:  "List  all  local.  State,  and  Federal 
government  entities  to  which  you  have 
disclosed  the  specific  chemical  identity. 
For  each,  indicate  whether  you  asserted 
a  confidentiality  claim  for  the  chemical 
identity  and  whether  the  government 
entity  denied  that  claim." 

One  commenter  thought  that  the 
question  did  not  address  situations 
where  information  deemed 
"confidential"  is  often  submitted  to  the 
government  and  the  claim  left 
unchallenged,  without  a  determination 
of  the  claim's  validity.  The  commenter 
stated  that  even  if  the  claim  is  not 
expressly  denied,  it  is  possible  that  the 
confidentiahty  claim  would  be  denied  if 
eventually  reviewed. 

In  this  question,  EPA  is  attempting  to 
ascertain  the  submitter's  efforts  to 
protect  its  trade  secret.  The  most 
important  elements  of  this  question  are 
whether  chemical  identity  was 
previously  claimed  as  trade  secret  and 
whether  the  claim  was  ever  denied.  If 
the  claim  of  trade  secrecy  was  denied 
and  the  chemical  identity  therefore 
made  public,  the  submitter  would  not  be 
able  to  meet  the  statutory  test  for 
confidentiality.  Therefore  the  Agency 
will  not  revise  Question  3  to  include  the 
question  of  whether  the  submission  was 
reviewed  under  the  other  authority. 

Several  commenters  questioned 
whether  an  explanation  should  be 
permitted  in  instances  where  there  is  a 
qualified  or  partial  grant  of 
confidentiality  by  a  government  entity, 
or  of  where  a  prior  determination  does 
not  affect  the  current  claim.  One 
commenter  stated  that  Question  3  does 
not  consider  the  potential  situation  of  a 
qualified  or  partial  grant  of 
confidentiality  by  a  government  entity, 
since  the  question  does  not  request  an 
explanation  in  the  event  that  a 
particular  government  entity  has  denied 
a  trade  secrecy  claim.  The  commenter 
asserted  that  there  may  be 
circumstances  in  which  a  partial  or  total 
denial  of  the  clcinn  should  not  adversely 
affect  the  claiRi  !)-ing  made  under  Title 
III.  A  second  CDin'nenter  observed  that 
the  fact  that  the  s;iecific  chemical 
identity  of  a  cbi".  ical  has  been 
disclosed  in  so-  .<>  context  in  the  past 
should  not  result  m  forfeiture  of  trade 
secret  status  if  the  disclosure  was  not 
tied  to  the  specific  Title  III  information 
that  is  at  issue. 


Another  aspect  to  this  issue  is  raised 
by  a  third  commenter  who  alleged  that 
Question  3  does  not  take  into 
consideration  the  trade  secret  status  of 
chemicals  whose  identity  may  have 
been  disclosed  to  a  government  agency 
under  circumstances  where  the 
confidential  connection  to  the 
submitting  firm  remains  undisclosed. 
Specifically,  the  commenter  cites  to  the 
nonconfidential  Toxic  Substances 
Control  Act  (TSCA)  inventory  where 
specific  chemical  substances  are 
reported  without  claims  of 
confidentiality  because  the  inventory  is 
compiled  in  such  a  manner  as  not  to  link 
a  chemical  with  a  firm. 

The  Agency  must  collect  information 
on  whether  the  submitter  has  disclosed 
the  information  claimed  as  trade  secret 
to  a  State,  local  or  Federal  agency, 
including  previous  disclosures  to  EPA 
under  Title  III  or  other  statutes,  and  the 
steps  the  submitter  took  to  protect  this 
data.  In  doing  so,  the  Agency  is  also 
attempting  to  discover  whether  there 
has  been  a  public  disclosure  of  the 
information.  Submitters  who  believe  it 
necessary  to  explain  special 
circumstances  may  do  so.  The  Agency 
also  wishes  to  point  out  that  it  is 
someUmes  possible  to  link  specific 
chemical  substances  with  the  reporting 
firm  under  the  non-confidential  TSCA 
inventory.  The  submitter  must  have 
claimed  the  information  reported  as 
confidential  to  assure  that  there  is  no 
link  under  the  inventory. 

One  commenter  stated  that  if 
"disclosure"  was  defined  too  broadly  it 
would  negate  the  intent  of  the 
Community  Right-to-Know  aspect  of 
Title  III.  A  company  might  be  reluctant 
to  share  information  with  an  LEPC  to 
avoid  being  held  to  have  disclosed  the 
trade  secret.  However,  the  commenter's 
discussion  seemed  to  indicate  that  the 
information  being  provided  to  the  LEPC 
would  be  health  and  safety  data,  not  the 
specific  chemical  identity  which 
constitutes  the  trade  secret.  Therefore, 
the  situation  described  by  the 
commenter  would  not  constitute  a 
disclosure  of  the  trade  secret,  and  the 
Agency  has  decided  that  no  revision  to 
the  final  rule  is  necessary  to  respond  to 
this  comment. 

Question  4.  Proposed  §  350.7(a)(4)  and 
Question  4  require  trade  secret 
claimants  to  substantiate  the  harm  to 
their  competitive  position  that  would 
result  from  disclosure  of  the  information 
claimed  as  trade  secret.  The  proposed 
Question  4  provided: 

(1)  In  order  to  show  the  validity  of  a  trade 
secrecy  claim,  you  must  identify  your  specific 
use  of  the  substance  claimed  as  trade  secret 
and  explain  why  it  is  a  secret  of  interest  to 
competitors.  Therefore: 


(a)  Describe  the  specific  use  of  the 
chemical  substance,  identifying  the  product 
or  process  in  which  it  is  used.  (If  you  use  the 
substance  other  than  as  a  component  of  a 
product  or  in  a  manufacturing  process, 
identify  the  activity  where  (he  substance  ia 
used.) 

(b)  Has  your  company  or  facility  identity 
been  linked  to  the  specific  chemical  identity 
of  the  substance  in  publications  or  other 
information  available  to  the  public  (of  which 
you  are  aware)?  D  Yes  n  No.  Is  this  linkage 
known  to  your  competitors?  D  Yes  D  No.  If 
the  answer  to  either  question  is  yes.  explain 
why  this  knowledge  does  not  eliminate  the 
justification  for  trade  secrecy. 

(c)  If  this  use  of  the  substance  is  unknown 
outside  your  company,  explain  how  your 
competitors  could  deduce  this  use  from 
disclosure  of  the  chemical  identity  together 
with  other  information  on  the  form. 

(d)  Explain  why  your  use  of  the  substance 
would  be  valuable  information  to  your 
competitors. 

Several  commenters  asserted  that  it  is 
unreasonable  for  the  Agency  to  require 
claimants  to  characterize  their 
competitors'  knowledge  of  the 
information  claimed  to  be  trade  secret. 
as  in  Questions  4  (b)  and  (c).  They 
argued  that  it  is  impossible  to  state  what 
someone  else  knows,  and  that  the 
inability  to  provide  an  accurate 
assessment  of  what  competitors  know 
should  not  endanger  a  trade  secret 
claim.  This  requirement  was  also 
claimed  to  be  inconsistent  with  the 
common  law  of  trade  secrecy,  which 
does  not  require  a  trade  secret  claimant 
to  show  the  knowledge,  motivation,  or 
capabilities  of  its  competitors  in  order  to 
avoid  forfeiture  of  a  trade  secret. 
Moreover,  commenters  argued,  a 
substantiation  should  not  be  determined 
insufficient  on  the  basis  that  a 
competitor  is  aware  of  the  claimant's 
use  of  a  substance.  As  long  as  the 
information  confers  an  advantage  on  the 
firms  that  do  know  it  and  it  is  treated  as 
a  secret  by  each  of  them,  the 
information  should  qualify  for  trade 
secret  status.  Finally,  one  commenter 
went  so  far  as  to  suggest  that  any 
reference  to  competitors'  knowledge 
should  be  deleted  altogether. 

The  problem  of  requiring  claimants  to 
assert  facts  concerning  the  knowledge  of 
competitors  is  related  to  a  more  general 
complaint  of  commenters  that  the 
criteria  of  proposed  §  350.7  tended  to  be 
phrased  as  "negative  conclusions."  and 
thus  were  difficult  to  prove.  Commenters 
asserted  that  these  provisions  would 
place  claimants  in  the  untenable 
position  of  being  required  to  certify  the 
accuracy  of  statements  that  cannot  be 
anything  more  than  speculation. 

Commenters  are  correct  in  stating  that 
trade  secrecy  claimants  should  not  be 
required  to  certify  to  the  truth  of 
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speculative  statanents.  It  is  also  true 
that  more  than  one  person  can  claim 
trade  secrecy  protection  regarding  the 
same  information.  Nevertheless,  one  of 
the  factors  that  the  Agency  must 
consider  in  determining  whether 
information  fs  a  trade  secret  is  the 
extent  to  which  the  information  is 
known  outside  of  the  claimant's 
business.  Therefore,  claimants  shoidd  be 
required  to  address  their  competitors' 
knowledge  if  they  know  whether  such 
knowledge  exists. 

Accordingly,  the  Agency  has  revised 
§  350.7(a)(4)  and  Question  4  to  require 
claimants  to  characterize  their 
competitors'  knowledge  of  the 
information  claimed  as  trade  secret,  to 
the  extent  that  they  know  whether  such 
knowledge  exists. 

One  commenter  also  stated  that  the 
term  "substance"  is  used  for  the  first 
time  in  substantiation  Question  4,  is  not 
defined,  and  therefore  is  ambiguous.  The 
commenter  suggested  that  EPA  define 
the  term  or,  preferably,  replace  it  with  a 
term  that  is  already  among  the  terms 
used  in  the  rule.  In  order  to  conform 
Question  4  with  terminology  used 
throughout  the  rule,  EPA  has  replaced 
the  term  "substance"  with  the  phrase 
"chemical  claimed  as  trade  secret"  in 
the  final  rule. 

Several  individual  questions  within 
Question  4  also  received  comment,  and 
are  discussed  in  order. 

Question  4(a).  This  question  asks  the 
submitter  to  describe  the  specific  use  of 
the  chemical  substance,  identifying  the 
product  or  process  in  which  it  is  used. 
One  conmienter  suggested  that  EPA 
delete  the  term  "specific"  as  it  relates  to 
the  use  or  process  of  the  chemical  being 
described  because  no  more  than  a 
general  description  is  necessary  here. 
The  commenter  also  asked  the  Agency 
to  clarify  that  a  facility  need  only 
provide  process  or  use  information  that 
is  relevant  to  the  claim  being  made,  i.e., 
that  the  claim  of  trade  secrecy  may  not 
relate  solely  to  the  use  of  the  chemical, 
but  may  relate  to  other  factors. 

EPA  disagrees  with  the  commenter  on 
the  specificity  of  use  information  that  is 
required.  Such  information  is  always 
relevant  to  a  trade  secrecy  claim. 
Although  information  regarding  use  may 
not  always  be  sufficient,  standing  alone, 
for  the  Agency  to  determine  the  validity 
of  a  trade  secrecy  claim,  it  is  necessary 
information  in  the  Agency's  evaluation 
of  the  claim  which  should,  together  with 
other  required  information,  enable  the 
Agency  to  make  the  determinations 
required  by  Title  III.  Accordingly,  EPA 
has  retained  the  requirement  for 
information  regarding  the  specific  use  in 
the  final  rule,  but  has  revised 
§  350.7(a)(4)(i)  and  Question  4(a)  to 


substitute  the  term  "chemical"  for 
"substance"  (as  explained  above). 

Question  4(b).  This  question  asks 
whether  the  company  or  facility  identity 
has  been  linked  to  the  specific  chemical 
identity  of  the  substance  in  publications 
or  other  information  available  to  the 
public  and  whether  this  linkage  is 
known  to  competitors.  The  one  comment 
received  suggested  that  the  subquestion, 
"Is  this  linkage  known  to  your 
competitors?",  should  be  deleted, 
because  the  claimant  cannot  know  the 
answer,  making  it  speculative.  Further, 
the  commenter  stated  that  even  if  the 
linkages  were  known  by  a  competitor, 
this  would  not  necessarily  render  the 
trade  secret  invalid. 

As  discussed  above.  EPA  agrees  that 
the  knowledge  of  competitors  may  not 
be  known.  EPA  has  amended  the  final 
rule  to  reflect  this  change.  In  addition, 
EPA  added  a  reference  to  patents  in  this 
question,  which  are  a  subset  of 
publications.  The  discussion  under 
Question  7  describes  in  detail  the 
reasons  why  the  requirements  of  the 
substantiation  dealing  with  patents  can 
be  adequately  addressed  in  the  modified 
Question  4(b).  Therefore,  in  the  final 
rule,  S  350.7(a)(4)(ii)  and  Question  4(b) 
have  been  revised  to  read  as  follows: 
"Has  your  company  or  facility  identity 
been  linked  to  the  specific  chemical 
identity  claimed  as  trade  secret  in  a 
patent,  or  in  publications  or  other 
information  sources  available  to  the 
public  or  your  competitors  (of  which  you 
are  aware)?  If  so,  explain  why  this 
knowledge  does  not  eliminate  the 
justification  for  trade  secrecy." 

Question  4(c).  The  question  asks  the 
submitter  to  explain  how  competitors 
could  deduce  a  trade  secret  use  itom. 
disclosure  of  the  chemical  identity 
together  with  other  information  on  the 
reporting  form.  One  commenter  stated 
that  this  question  should  be  deleted  as 
speculative.  The  conunenter  argued  that 
if  chemical  identity  as  related  to  use 
could  be  deduced  from  other 
information  on  a  Title  III  submission, 
there  would  hardly  be  reason  for  the 
claimant  to  incur  the  time  and  expense 
of  submitting  a  trade  secrecy  claim. 
Another  commenter  argued  that  this 
question  and  Question  4(d)  (discussed 
below)  appear  to  be  more  appropriate 
for  substantiating  claims  of  use 
confidentiality  than  chemical  identity 
confidentiality.  The  commenter  argued 
that  a  competitor  may  be  able  to 
determine  information  on  a  generic 
basis  sufficient  to  recognize  the  specific 
information  it  needs  in  order  to  learn  the 
trade  secret.  The  commenter  stated  that 
a  company  should  be  able  to  protect 
itself  from  future  competitors  as  well  as 
present  ones. 


The  Agency  is  not  persuaded  by 
comments  that  Question  4(c)  should  be 
dropped  from  the  substantiation  that 
must  be  provided  by  each  claimant. 
Regarding  the  supposed  distinction 
between  use  confidentiahty  and 
chemical  identity  confidentiality,  the 
two  concepts  are  not  mutually 
exclusive.  Rather,  information  on  the 
use  of  a  chemical  is  necessary  to 
determine  the  validity  of  a  trade  secrecy 
claim  as  to  the  identity  of  that  chemical. 

The  final  rule,  however,  contains  a 
revision  of  S  350.7(a)(4)(iii)  and  Question 
4(c)  that  substitutes  "chemical  claimed 
as  trade  secret"  for  the  term 
"substance." 

Question  4(d).  The  question  requires 
the  submitter  to  explain  how  his  use  of 
the  substance  would  be  valuable 
information  to  competitors.  One 
commenter  asked  the  Agency  to  clarify 
that  submitters  are  not  required  to 
include  a  dollar  estimate  in  their 
statement  of  "value,"  particularly  since 
such  an  estimate  would  be  speculative 
and,  therefore,  would  not  be  certifiable 
as  a  "specific  fact."  Another  commenter 
suggested  that  this  question  be  revised 
to  read,  "Explain  why  the  information 
for  which  chemical  identity  is  being 
claimed  trade  secret  would  be  valuable 
information  to  other  business  entities." 
This  commenter  stated  that  it  is  not  only 
"competitors"  but  other  business 
entities  that  could  use  trade  secret 
information  to  the  detriment  of  the 
claimant. 

First  EPA  does  not  intend  for 
submitters  to  provide  a  dollar  estimate 
as  the  sole  measure  of  value  in  Question 
4(d).  Such  a  requirement  would  indeed 
put  submitters  in  the  position  of 
certifying  what  could  be  highly 
speculative  information.  Reasonable 
dollar  estimates  may  be  worthwhile  in 
the  final  determination,  and  may  be 
requested  as  supplemental  information. 
Second,  the  law  of  trade  secrecy  refers 
to  "competitors,"  not  "other  business 
entities,"  as  the  universe  of  entities 
against  whom  trade  secrecy  protection 
applies. 

The  only  change  that  has  been  made 
to  S  350.7(a)(4)  and  Question  4(d)  in  the 
final  rule  has  been  the  substitution  of 
the  term  "chemical"  for  the  term 
"substance." 

The  final  version  of  question  4  reads: 
"In  order  to  show  the  validity  of  a  trade 
secrecy  claim,  you  must  identify  your 
specific  use  of  the  chemical  claimed  as 
trade  secret  and  explain  why  it  is  a 
secret  of  interest  to  competitors. 
Therefore: 

(i)  Describe  the  specific  use  of  the 
chemical  claimed  as  trade  secret, 
identifying  the  product  or  process  in 
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which  it  is  used.  (If  you  use  the  chemical 
other  than  as  a  component  of  a  product 
or  in  a  manufacturing  process,  identify 
the  activity  where  the  chemical  is  used.) 

(ii)  Has  your  company  or  facility 
identity  been  linked  to  the  specific 
chemical  identity  claimed  as  trade 
secret  in  a  patent,  or  in  publications  or 
other  information  sources  available  to 
the  public  (of  which  you  are  aware]?  If 
so,  explain  why  this  knowledge  does  not 
eliminate  the  justification  for  trade 
secrecy. 

(iii)  If  this  use  of  the  chemical  claimed 
as  trade  secret  is  unknown  outside  your 
company,  explain  how  your  competitors 
could  deduce  this  use  from  disclosure  of 
the  chemical  identity  together  with  other 
information  on  the  Title  III  submittal 
form. 

(iv)  Explain  why  your  use  of  the 
chemical  claimed  as  trade  secret  would 
be  valuable  information  to  your 
competitors." 

Question  5.  The  proposed  Question  5 
read:  "Indicate  the  nature  of  die  harm  to 
your  competitive  position  that  would 
likely  result  from  disclosure  of  the 
specific  chemical  identity,  including  an 
estimate  of  the  potential  loss  of  sales  or 
proHtability." 

Two  conunenters  stated  that  an 
estimate  of  the  potential  loss  of  sales  or 
profitability  should  not  be  required.  One 
of  these  conunenters  asked  EPA  to 
indicate  in  the  Preamble  to  the  final  rule 
that  detailed  information  need  not  be 
submitted  in  response  to  this  question  at 
the  time  of  an  initial  submission.  The 
commenter  stated  that  this  question 
would  be  time-consuming  due  to  the 
amount  and  diverse  sources  of 
marketing  and  other  data  required  to 
provide  an  accurate  estimate. 

A  more  detailed  estimate  of  the 
potential  loss  of  sales  or  profitability 
may  be  more  appropriate  as  part  of  a 
supplemental  substantiation  (at  which 
time  EPA  assesses  the  factual  accuracy 
of  the  submitter's  assertion).  The 
purposes  of  an  initial  substantiation 
may  be  fulfilled  by  requiring  a 
description  of  the  nature  of  harm  to 
competitive  position  that  may  result 
from  trade  secret  disclosure,  and  an 
explanation  of  why  such  harm  would  be 
substantial.  EPA  agrees  with  these 
commenters,  and  has  dropped  the 
requirement  to  develop  a  loss  of  sales 
estimate  as  part  of  the  initial 
substantiation. 

One  commenter  requested  that  EPA 
recognize  that  trade  secrets  developed 
by  "serendipity"  ai«  protectable  under 
section  322  of  Tide  III.  The  commenter 
noted  that  although  the  submitter  may 
not  have  gone  to  any  great  expense  to 
develop  the  trade  secret,  the  secret 
nevertheless  may  be  of  great  value  to 


the  submitter.  This  is  consistent  with  the 
intent  of  the  statute  and  the  sufficiency 
criteria  described  in  the  final  rule.  The 
costs  discussed  in  the  rule  relate  to  the 
cost  to  a  competitor  of  replicating  the 
information,  not  to  the  owner  of  the 
information  in  developing  it  originally. 
Although  information  will  not  be 
protectable  as  trade  secret  if  it  is  readily 
available  public  knowledge,  nothing  will 
prevent  the  protection  as  trade  secret 
information  which  the  claimant  has 
discovered  with  minimal  effort  by  a 
stroke  of  good  fortune. 

Accordingly,  EPA  has  revised 
S  350.7(a)(5)  and  Question  5  to  read  as 
follows:  "Indicate  the  nature  of  the  harm 
to  your  competitive  position  that  would 
likely  result  from  disclosure  of  the 
specific  chemical  identity,  and  indicate 
why  such  harm  would  be  substantial." 

Question  6.  The  proposed  question  6 
read:  'To  what  extent  is  the  substance 
available  to  the  public  or  your 
competitors  in  products,  articles,  or 
environmental  releases? 

Describe  the  factors  which  influence 
the  cost  of  determining  the  identity  of 
the  substance  by  chemical  analysis  of 
the  product,  article,  or  waste  which 
contains  the  substance  (e.g.,  whether  the 
substance  is  in  pure  form  or  is  mixed 
with  other  substances),  and  provide  a 
rough  estimate  of  that  cost." 

The  issue  of  discovery  of  a  chemical 
by  reverse  engineering  arises  in 
Question  6  of  the  substantiation  form, 
S  350.7(a)(6),  although  the  term  "reverse 
engineering"  is  not  mentioned  in  the 
question.  This  section  of  the 
substantiation  is  derived  from  the  fourth 
statutory  criterion  (that  chemical 
identity  is  not  readily  discoverable 
through  reverse  engineering)  and  the 
question  requires  answers  that  reflect 
on  whether  the  trade  secret  claimed  can 
be  reverse  engineered. 

Most  comments  regarding  reverse 
engineering  focused  on  the  difference 
between  the  proposed  rule's  use  of  the 
term  "reasonably  learn"  as  opposed  to 
the  statutory  term  "readily 
discoverable"  as  the  appropriate 
standard  of  sufficiency  for  evaluating  a 
chemical's  susceptibiUty  to  discovery  by 
reverse  engineering.  Commenters 
generally  objected  to  the  proposed  rule's 
use  of  the  term  "reasonably  learn", 
primarily  on  the  basis  that  it  would 
provide  less  protection  for  trade  secrets 
than  would  the  statutory  standard 
"readily  discoverable."  The  statutory 
term  was  also  favored  because  it  is  a 
generally  accepted  and  understood  term 
employed  in  analytic  chemistry,  while 
"reasonably  learn"  is  not. 

Most  commenters  who  addressed  this 
issue  explained  that  given  sufficient 
time  and  ample  resources,  the  discovery 


of  almost  any  chemical  by  reverse 
engineering  would  be  considered 
"reasonable."  The  commonly 
understood  definition  of  the  statutory 
standard,  on  the  other  hand,  takes  into 
account  whether  the  time  and  resources 
necessary  to  successfully  reverse 
engineer  a  product  are  readily  available. 
Conversely,  one  commenter  supported  a 
definition  that  would  deny  trade  secret 
protection  if  an  identity  is  at  all 
discoverable  by  reverse  engineering. 

Essentially,  the  reasonably  learn 
versus  readily  discoverable  issue  is  a 
matter  of  terminology.  The  Agency*8 
choice  of  the  term  "reasonably  learn"  In 
the  proposed  rule  was  derived  from  the 
statute's  directive  in  section  322(c)  that 
the  regulations  regarding  reverse 
engineering  be  "equivalent  to 
comparable  provisions"  in  OSHA's 
Hazard  Communication  Standard,  and 
any  revisions  to  the  HCS  required  by 
United  States  Steelworkers  v.  Auchter. 
763  F.2d  728  (3d  Cir.  1985). 

The  definition  of  trade  secrecy  in  the 
HCS  was  determined  by  the  Auchter 
court  to  be  legally  deficient  with  respect 
to  determining  the  legitimacy  of  trade 
secret  claims  because  it  failed  to 
account  for  a  chemical's  susceptibility  to 
reverse  engineering.  The  revised  HCS 
accordingly  adopted  the  Restatement's 
definition  of  trade  secret  as  an 
appendix,  which  requires  consideration 
of  the  ability  of  others  to  discover  the 
secret  by  legitimate  means,  including 
reverse  engineering. 

It  is  apparent  from  these  revised 
OSHA  regulations,  as  well  as  from  the 
Restatement's  definition  and  applicable 
case  law,  that  the  generally  understood 
meaning  of  "readily  discoverable"  by 
reverse  engineering  requires  that  the 
chemical  identity  at  issue  be 
discoverable  using  readily  available 
equipment,  generally  known  analytic 
techniques,  and  that  the  required  costs, 
time,  and  resources  are  reasonable 
considering  the  benefits  derived.  This  is 
the  standard  the  Agency  intended  by  its 
initial  choice  of  the  "reasonably  learn" 
language.  The  Agency  also  intended, 
with  the  use  of  this  language,  to  avoid 
denying  trade  secrecy  claims  on  a 
purely  theoretical  ability  to  reverse 
engineer,  since  this  would  disregard  the 
costs  involved. 

The  Agency  has  replaced  the  term 
"reasonably  learn"  with  "readily 
discoverable."  This  standard  is 
consistent  with  the  revised  OSHA  HCS 
and  the  holding  oi  Auchter,  as  directed 
by  section  322(c).  In  order  to  avoid  any 
confusion  about  the  applicable 
standard,  and  to  make  it  as  consistent 
as  possible  with  the  HCS.  the  Agency 
has  also  adopted  the  Restatement 
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definition  of  trade  secret  as  an 
appendix. 

These  changes  should  be  recognized 
as  changes  in  terms  solely  for  the 
purpose  of  promoting  clarity;  it  does  not 
indicate  a  substantive  change  in  the 
standard. 

Commenters  also  perceived  other 
practical  and  legal  problems  arising 
from  the  proposed  trade  secret 
definition  with  respect  to  reverse 
engineering.  Section  350.7(a)(6]  and 
Question  6  of  the  proposed  rule 
requested  trade  secrecy  claimants  to 
"provide  a  rough  estimate  of  [the]  cost" 
of  determining  the  identity  of  the  trade 
secret  substance  through  reverse 
engineering.  The  development  of  such 
cost  estimates  was  considered  useful  by 
the  Agency  because  cost  is  a  factor  to 
consider  in  determining  whether  a  trade 
secret  is  readily  ascertainable  by 
reverse  engineering.  Commenters 
nevertheless  pointed  out  difficulties, 
such  as  that  developing  a  preestimate  of 
the  costs  to  reverse  engineer  would  be 
speculative  owing  to  the  uncertainties  of 
analytic  chemistry,  and  that  the  costs 
will  vary  widely  from  company  to 
company  for  analysis  of  similar 
chemical  compounds  because  of 
differences  in  available  resources  and 
equipment  and  in  the  level  of  training 
and  sophistication  of  those  conducting 
the  analyses. 

DeHnitional  problems  were  also 
raised,  such  as  whether  the  cost 
estimate  should  include  costs  other  than 
those  to  conduct  the  chemical  analysis 
(i.e.,  the  costs  to  develop  and  replicate 
the  product  once  the  chemical 
constituents  have  been  identified),  and 
whether  the  estimates  should  include 
the  cost  of  the  necessary  equipment. 
Commenters  also  noted  that  the 
uncertainty  of  reverse  engineering  costs 
contributes  to  the  trade  secret's 
protection,  since  unknown  costs  may 
influence  a  competitor's  decision  not  to 
undertake  such  an  analysis. 

The  concerns  regarding  the  possible 
compromise  of  trade  secret  protection 
by  providing  an  estimate  of  the  costs  to 
reverse  engineer  seem  to  be  the  result  of 
some  confusion  about  the  rule's 
requirements.  If  cost  information  is  itself 
confidential  information  that 
information  may  be  claimed  as  such  on 
the  trade  secret  substantiation. 

Nevertheless,  trade  secret  law 
requires  some  indication  of  the  cost  to 
discover  the  trade  secret  in  order  to 
uetermine  the  validity  of  the  claim.  If  the 
cost  of  identifying  the  trade  secret  by 
reverse  engineering  exceeds  the  value  of 
the  trade  secret  itself,  the  trade  secret  is 
not  considered  to  be  readily 
discoverable.  However,  as  one 
commenter  correctly  pointed  out,  cost  is 


an  inexact  proxy  for  the  pertinent 
factual  determination  of  whether  the 
trade  secret  is  disclosable  by  reverse 
engineering.  The  variation  in  resources 
available  to  di^erent  companies  also 
makes  dollar  comparisons  difficult, 
thereby  lessening  the  value  of  dollar- 
specific  estimates. 

While  it  is  impossible  to  determine 
the  ease  or  difficulty  of  reverse 
engineering  without  considering  the 
costs  and  equipment  involved,  it  is 
apparent  that  the  requirement  to 
develop  specific  dollar  estimates  will 
not  appreciably  further  the  inquiry  at 
the  initial  stage  of  substantiating  a  trade 
secret  under  Title  III.  More  useful  to  the 
analysis  are  the  descriptions  of  the 
factors  influencing  the  cost  of 
identifying  the  substance  sufficient  to 
disclose  the  trade  secret  through 
chemical  analysis.  Accordingly,  the 
Agency  in  the  final  rule  has  deleted  the 
requirement  to  provide  a  "rough  cost 
estimate"  of  the  costs  of  reverse 
engineering  in  the  substantiation  form, 
but  has  retained  the  requirement  to 
provide  a  description  of  the  factors  that 
influence  the  costs  of  analysis. 

Claimants  may  still  be  requested  to 
develop  cost  estimates  as  supplemental 
information  following  the  initial  review 
of  the  substantiation.  The  descriptions 
of  cost  factors  in  the  substantiation  must 
be  as  specific  and  detailed  as 
practicable  and  should  include 
information  regarding  the  level  of 
expertise  needed,  the  type  of  equipment 
required,  the  time  involved,  and  so  forth. 
It  is  in  the  submitter's  best  interest  to 
provide  a  well-detailed  description  of 
those  factors  that  are  indicative  of  cost, 
so  that  the  Agency  can  make  a  realistic 
appraisal  of  Uiis  express  statutory 
criterion.  The  failure  to  provide  a 
sufficiently  detailed  description  will 
likely  jeopardize  a  trade  secrecy  claim. 

Section  350.7(a)(6)  and  Question  6  of 
the  trade  secret  substantiation  form 
request  information  regarding  the  trade 
secret  chemical's  availability  in  both 
flnal  products  and  in  environmental 
releases.  Commenters  objected  to  the 
requirement  to  assess  availability  in 
environmental  releases,  citing  myriad 
practical  problems  attendant  to 
analyzing  waste  streams,  such  as  the 
extent  to  which  a  waste  flow  may  be 
treated  prior  to  discharge,  varying  flow 
rates,  dilutions,  unintended  reactions, 
the  presence  of  impurities,  and  similar 
factors.  These  factors  are  asserted  to 
make  it  economically  impractical  to 
conduct  such  a  chemical  analysis,  and 
to  adversely  affect  the  ability  of 
presently-available  technologies  to 
detect  the  chemical  at  all. 

The  Agency  recognizes  that,  as  a 
practical  matter,  the  likelihood  of 


successfully  identifying  a  chemical 
present  in  facility  wastes  is  less  than  the 
likelihood  for  analysis  of  a  flnished 
product  available  on  the  open  market. 
Nevertheless,  the  assessment  of  whether 
the  chemical  identity  is  discoverable  in 
a  waste  stream  or  release  is  not 
significantly  different  from  the  same 
assessment  for  the  discoverability  of  a 
chemical  present  in  a  product  available 
to  the  public  or  competitors.  The  salient 
question  is,  given  the  compound  or 
mixture  under  scrutiny,  can  it  be  readily 
reverse  engineered  to  identify  the 
chemical  that  is  claimed  as  trade  secret. 
In  order  to  address  those  cases  in  which 
a  release  is  of  sufficient  purity  such  that 
the  chemical  is  susceptible  to  discovery 
through  reverse  engineering,  or  where 
technological  advances  make  such 
analysis  feasible,  this  factor  has  been 
retained  in  the  final  rule. 

Commenters  also  suggested  that 
presumptions  be  established  against  a 
product's  susceptibility  to  reverse 
engineering  in  certain  cases.  However, 
because  assessing  whether  a  "secret" 
can  be  discovered  by  reverse 
engineering  or  other  investigatory 
method  is  fact-specific  and  often  a 
unique  inquiry,  the  Agency  does  not 
believe  that  a  decisionmaking  process 
punctuated  by  presumptions  in  lieu  of 
speciflc  fact-finding  is  useful  or 
appropriate. 

One  comjnenter  questioned  whether  a 
history  of  disinterest  on  the  part  of 
competitors  in  the  trade  secret  chemical 
should  be  taken  into  consideration  in 
determining  whether  a  chemical  is 
discoverable  by  reverse  engineering. 
EPA  agrees  that  a  history  of  disinterest 
in  a  claimant's  product  is  relevant  to  a 
trade  secret  claim,  as  it  is  some 
indication  that  the  secret  is  not 
generally  known  to  competitors.  The 
history  of  disinterest  may  also  be  some 
indication  that  the  chemical  is  not 
susceptible  to  reverse  engineering,  but  it 
cannot  be  considered  dispositive. 

The  final  question  6  reads:  "(i)  To 
what  extent  is  the  chemical  claimed  as 
trade  secret  available  to  the  public  or 
your  competitors  in  products,  articles,  or 
environmental  releases?  (ii)  Describe  the 
factors  which  influence  the  cost  of 
determining  the  identity  of  the  chemical 
whose  identity  is  being  claimed  trade 
secret  by  chemical  analysis  of  the 
product,  article,  or  waste  which  contains 
the  chemical  (e.g.,  whether  the  chemical 
is  in  pure  form  or  is  mixed  with  other 
substances)." 

Question  7.  The  proposed  question  7 
read:  "Is  your  use  of  this  substance 
subject  to  any  U.S.  patent? 

If  so,  identify  the  patent  and  explain 
why  (A)  it  does  not  connect  you  with  the 
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substance  and  (B)  why  it  does  oot 
protect  you  from  competitive  barm. 

Patent  Number 

The  commenters  raised  several  issues 
concerning  the  patent  question.  First, 
they  pointed  out  that  a  patent  is  a 
"publication"  and.  as  such,  is  covered 
by  Question  4  ir  the  substantiation. 
Next,  the  commenters  described  several 
situations  in  which  a  patent  would  not 
reveal  the  trade  secret  for  example,  the 
specific  identity  of  the  valuable 
substance  is  buried  in  a  large  listing  of 
substances,  or  the  use  of  the  identiHed 
substance  is  the  trade  secret  (i.e.,  the 
linkage  is  the  trade  secret).  Also,  the 
commenters  feared  that  a  "yes"  answer 
to  Question  7  would  disqualify  the  claim 
for  trade  secret  protection,  even  though 
trade  secret  protection  and  patent 
protection  are  not  identical. 

Merging  Question  7  into  Question  4(ii) 
satisfies  many  of  the  commenter's 
concerns.  Question  4(ii)  now  expressly 
considers  patents,  as  well  as  any  other 
publications,  in  the  relevant  context  of 
whether  the  publication  of  the  chemical 
identity  eliminates  the  submitter's  claim 
for  trade  secret  protection. 

The  second  issue  under  Question  7 
that  must  be  addressed  is  why  patent 
protection  does  not  adequately  protect 
the  claimant  from  competitive  harm. 
Eliminating  Question  7  does  not  leave 
this  issue  unaddressed  because  of  its 
merging  into  Question  4(ii]  and  because 
the  Agency  intends  to  gather  additional 
detail  on  this  issue  in  supplemental 
questions  to  the  submitter. 

EPA  has  determined  that  the 
substance  of  Question  7  can  be 
adequately  addressed  in  Question  4(ii), 
on  publications,  and  Question  5  on 
compeHtive  hann.  Therefore.  Question 
4(ii]  has  been  arnended  to  specifically 
reference  patents.  In  the  final  rule. 
§  3S0.7{«X*Kii)  and  Question  4(ii)  read: 
"Has  yow  company  or  facility  identity 
been  linked  to  the  specific  chemical 
claimed  as  trade  secret  in  a  patent,  or  in 
publications  or  other  information 
sources  available  to  the  public  or  your 
competitors  (of  which  you  are  aware)?  If 
so.  explain  why  this  knowledge  does  not 
eliminate  the  {ustification  for  trade 
secrecy." 

Finally,  commenters  raised  a  question 
about  the  requirement  in  the  proposed 
rule,  in  S  350.5(g].  that  trade  secrecy 
claims  with  missing  substantiations  or 
lacking  a  response  to  each  question 
would  be  rejected  without  notice  to  the 
submitter,  and  the  chemical  identity 
would  be  made  available  to  the  public. 
Various  conunenters  criticized  this 
provision  as  unduly  harsh,  and  noted 
that  various  urcumstaxu^es  could  occur, 
sudi  as  clerical  errors  or  explanations 
being  separated  from  the  substantiation 


forms  which  could  result  in  EPA 
receiving  an  incomplete  substantiation. 
EPA  agrees  and  accordingly,  this 
provision  has  been  deleted.  However,  if 
a  company's  submissions  indicate  a 
disregard  for  the  rule's  requirements. 
EPA  will  consider  this  in  evaluating 
whether  a  claim  is  frivolous. 

H.  Substantiation  Form 

A  discussion  of  the  comments  on  and 
changes  to  each  of  the  questions  on  the 
substantiation  form  is  found  in  section 
II. C.  above.  Tlie  form  itself  is  designed 
to  provide  sufficient  space  for 
submitters  to  succinctly  answer  each 
question.  The  Agency  is  looking  only  for 
specific  facts,  briefly  stated  within  the 
space  permitted  to  indicate  that  the 
submitter  has  met  the  prima  facie 
threshold  of  trade  secrecy,  if  submitters 
believe  it  necessary  to  make  an 
attachment,  they  may.  although  such 
instances  should  be  rare.  Additional, 
more  extensive  facts  can  be  gathered  in 
the  supplemental  round  of  questions. 

The  Agency  also  received  several 
public  comments  on  the  certification 
statement  included  at  the  bottom  of  the 
form.  The  preamble  of  the  proposed  rule 
required  that  a  corporate  officer  sign  the 
certification  form.  Several  commenters 
suggested  this  was  unduly  burdensome 
in  a  large  corporation  because  the 
officer  would  be  required  to  handle  a 
large  number  of  submissions  and  would 
not  have  personal  knowledge  about  the 
information  contained  in  each 
submission.  A  few  commenters  also 
suggested  that  the  word  "immediately" 
should  be  deleted  from  the  phrase 
"based  on  my  inquiry  of  those 
individuals  immediately  responsible  for 
obtaining  the  information"  because 
large  corporations  would  have  an 
intermediary  between  the  person 
gathering  the  information  and  the  signer 
of  the  certificatian.  Also,  the 
certificatians  for  sections  312  and  313  do 
not  contain  this  language. 

EPA  has  added  a  defmition  of  "senior 
management  official"  to  §  350.1  of  the 
rule.  The  certification  form  must  now  be 
signed  by  an  owner,  operator  or  a  senior 
management  ofHcial.  'The  Agency 
believes  this  requirement  balances  the 
commenter's  concerns  of  burden  on  the 
corporate  officer  who  may  not  have 
personal  knowledge  of  the  information 
with  the  need  to  assure  high  level 
responsibility  for  the  information  on  the 
substantiation  form,  in  accordance  with 
Congressional  intent.  The  Agency 
accepts  the  commenters'  reasoning 
concerning  the  word  "immediately"  in 
the  certification  and  has  deleted  the 
word  in  this  fmal  rule. 

EPA  received  comment  requesting  the 
deletion  of  the  last  two  sentences  of  the 


certification  statement.  The  two-tiered 
substantiation  process  described  in 
section  II.G.  allows  the  submitter  to 
supply  and  the  Agency  to  request  more 
factual  information  concerning  the  trade 
secret  substantiation.  EPA  is  not 
requesting  that  the  up-front 
substantiation  contain  as  much  detail  as 
was  originally  proposed,  thus  there  must 
be  additional  details  for  some  of  the 
questions  available  upon  request.  This 
requirement  will  not  be  deleted. 

The  last  sentence  of  the  certification 
concerns  the  penalty  for  a  frivolous 
claim.  One  commenter  requested  that 
the  Agency  not  interpret  the  certification 
requirements  to  provide  a  basis  for 
asserting  individual  liability  against 
corporate  officers.  EPA  will  not  delete 
this  provision;  however,  the  language 
has  been  modiHed.  In  most  cases,  the 
company,  not  the  individual  signer, 
would  be  liable  for  the  civilly  or 
administratively  imposed  penalty.  In 
addition,  knowingly  providing  false  or 
misleading  statements  to  the  United 
States  government  is  a  criminal  o^ense 
under  18  U.S.C.  1001.  and  language  to 
this  effect  has  been  added. 

One  commenter  requested 
clarification  as  to  whether  the  owner, 
operator  or  senior  management  official 
who  signs  the  trade  secret  certification 
must  be  the  same  individual  who  signed 
the  section  312  or  section  313 
certification.  The  Agency  does  not 
require  the  same  individual  to  sign  all 
the  forms;  the  Agency  wishes  to 
encourage  the  most  kiiowledgeable 
individuals  witii  sufficient  authority  to 
sign  each  certification.  This  balance  of 
knowledge  and  authority  for  all  sections 
of  Title  III  may  not  be  possible  for  one 
individual  in  a  large  corporation  with 
various  divisions. 

Finally,  the  Agency  received  one 
comment  stating  that  the  phrase 
requiring  the  official  to  verify  that  the 
substantiation  was  "true,  accurate  and 
complete  to  the  best  knowledge  and 
belief  of  that  official  was  unduly 
burdensome  and  defeated  the  purpose  of 
the  trade  secret  provisions.  The  Agency 
believes  that  the  language  in  the 
proposed  rule  is  appropriate  to  convey 
the  serious  nature  of  the  certification 
statement  and  the  trade  secret 
substantiation  and  has  retained  it  in  the 
final  rule. 

/.  Claims  of  Confidentiality  in  the 
Substantiation 

Sometimes  the  submitter  may  need  to 
refer  to  the  chemical  identity  claimed  as 
trade  secret  in  the  substantiation  for 
that  chemical.  Also,  in  order  to  supply  a 
complete  explanation  of  its  claim  ol 
trade  secrecy,  the  submitter  may  include 
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other  trade  secrets  or  confidential 
business  information  in  the  explanation. 

Section  322(f]  allows  submitters  to 
claim  as  confidential  on  the 
substantiation  form  any  information 
which  falls  within  18  U.S.C.  1905.  the 
federal  Trade  Secrets  Act,  which 
requires  the  federal  government  to 
protect  trade  secrets  and  confidential 
business  information  unless  another 
federal  statute  authorizes  disclosure. 
Thus,  the  information  which  may  be 
claimed  confidential  in  the 
substantiation  includes  the  specific 
chemical  identity,  as  well  as  any  other 
trade  secret  or  confidential  business 
information. 

One  commenter  requested  that  the 
term  "business  confidentiality,"  which  is 
defined  in  the  Definitions  section,  be 
deleted  wherever  it  appears.  The 
commenter  requests  that  the  term 
"confidential  business  information"  be 
used  in  its  place.  The  Agency  agrees 
that  "confidential  business  information" 
has  a  common  usage  in  the  law  of  trade 
secrets.  However,  "business 
confidentiality."  as  defined  in  the  final 
rule,  is  the  same  term  used  in  the 
Agency's  confidential  business 
information  regulations  at  40  CFR  Part  2. 

To  make  these  claims,  the  submitter 
must  clearly  label  what  information  it 
considers  to  be  trade  secret  or 
confidential.  This  substantiation  is  to  be 
submitted  to  EPA,  along  with  a  sanitized 
substantiation,  in  which  the  trade  secret 
and  confidential  business  information  is 
deleted.  If  any  of  the  information 
claimed  as  trade  secret  on  the 
substantiation  is  the  chemical  identity  of 
a  claimed  chemical,  then  the  submitter 
should  include  the  appropriate  generic 
class  or  category  of  that  chemical  on  the 
sanitized  version  of  the  substantiation. 

No  substantiation  needs  to  be 
submitted  for  information  that  the 
submitter  includes  in  the  substantiation 
and  claims  as  trade  secret  or 
confidential.  The  submitter  need  only 
sign  the  certification  included  at  the  end 
of  the  substantiation  form,  as  discussed 
above  in  section  H.  The  claims  of  trade 
secrecy  and  confidentiality  for 
information  submitted  in  the 
substantiation  are  not  subject  to  the 
petition  process  described  below 
because  this  process  applies  only  to 
claims  of  trade  secrecy  for  the  chemical 
identity  made  under  Title  III.  Instead, 
requests  for  disclosure  of  other  trade 
secret  or  confidential  material  must  be 
submitted  pursuant  to  the  Freedom  of 
Information  Act  regulations  under  40 
CFR  Part  2. 

The  Agency  received  a  comment 
requesting  that  the  unsanitized 
substantiations  be  automatically 
classified  as  confidential  under 


Executive  Order  12600  which  sets  forth 
designation  and  notification  procedures 
for  confidential  business  information 
under  FOIA.  The  provisions  of  this  rule 
are  in  compliance  with  the  Executive 
Order;  unsanitized  substantiations 
claimed  as  confidential  are  treated  as 
such  until  determined  otherwise. 

/.  Updating  Substantiations  Submitted 
Prior  to  Final  Rule 

Several  commenters  suggested  that,  in 
order  to  achieve  "fundamental  fairness," 
EPA  should  allow  companies  that 
submitted  their  Title  HI  submittals  prior 
to  the  effective  date  of  this  final  rule  on 
trade  secrets  to  update  their 
substantiations  without  penalty. 

EPA  agrees  with  this  comment. 
Submitters  could  not  know  exactly  what 
information  would  be  required  on  the 
substantiation  form  until  the  final  rule 
on  section  322  is  published.  Thus, 
submissions  filed  prior  to  the  effective 
date  of  this  final  rule  will  be  allowed  to 
be  updated.  Submitters  may  wish  to 
utilize  the  final  rule  for  filing  submittals 
immediately  upon  publication,  prior  to 
the  effective  date,  and  are  free  to  do  so. 

Commenters  also  requested  that 
previous  substantiations  be  returned  to 
them  when  they  submit  an  updated 
version.  This  is  not  possible,  however. 
The  Federal  Records  Retention  Act 
requires  that  government  keep  such 
submittals  as  part  of  the  Agency's 
record  in  order  to  support  the  Agency's 
activities  and  decisions. 

fC.  Cross-Referencing  of  Substantiations 

EPA  has  been  encouraged  by  industry 
commenters  to  develop  a  reporting 
option  that  would  allow  trade  secret 
claimants  to  cross-reference  trade  secret 
substantiations  already  submitted  to 
EPA  in  subsequent  Title  III  filings 
involving  the  same  chemical  and  trade 
secret.  Because  the  same  chemical 
involving  the  same  trade  secret  may  be 
reported  under  different  sections  of  Title 
III,  and  because  these  reports  require 
periodic  updating,  claimants  argued  that 
the  trade  secret  substantiations  for  each 
claim  would  be  the  same. 

At  least  three  different  scenarios 
involving  cross-referencing  were 
identified  by  the  commenters:  (1) 
Subsequent  reports  involving  the  same 
chemical  reported  under  different 
sections  could  all  reference  and  rely  on 
the  same  trade  secret  substantiation 
(multi-section  referencing):  (2) 
subsequent  reports  involving  the  same 
chemical  and  the  same  section — e.g., 
annual  section  313  toxic  chemical 
release  reporting — could  reference  and 
rely  on  the  earlier  submitted 
substantiation  (multi-year  referencing); 
and  (3)  multi-facility  companies  could 


cross-reference  a  single  substantiation 
when  reporting  for  each  of  their 
facilities  at  which  the  same  chemical  is 
present,  both  for  reporting  under 
different  sections  (multi-facility 
referencing)  and  in  subsequent  years 
(multi-facility,  multi-year  referencing). 

The  issues  raised  by  these  comments 
require  the  Agency  to  strike  a  balance 
between  a  submitter's  ease  and 
convenience  in  making  and 
substantiating  trade  secret  claims,  and 
the  relative  burdens,  costs,  and  risks 
posed  by  altering  the  trade  secret 
substantiation  requirements  to 
accommodate  this  proposed  method  of 
reporting. 

On  the  one  side  of  the  balance.  EPA's 
analysis  indicates  that  a  submitter's 
reporting  burden  is  not  reduced  by 
cross-referencing. 

First,  a  submitter  must  review  their 
prior-prepared  substantiations  to 
identify  one  that  is  appropriate  and 
relevant  for  re-use  (that  is.  an  identical 
substantiation).  Cross-referencing 
requires  that  the  submitter  provide  EPA 
with  information  sufficient  to  accurately 
identify  the  prior-submitted 
substantiation.  Without  cross- 
referencing,  a  submitter  wishing  to  re- 
use an  appropriate  and  relevant 
substantiation  would  be  expected  to 
photocopy  the  form,  alter  the  reporting 
section  check-off  box,  and  re-sign  the 
certification  statement.  The  time  and 
costs  associated  with  each  of  these 
tasks  are  approximately  equal,  the  costs 
for  the  cross  referencing  method  being 
slightly  higher  for  the  submitter. 

This  somewhat  counter-intuitive 
result  is  traceable  to  the  labor-intensive 
procedures  for  cross  referencing.  While 
cross-referencing  reduces  the  amount  of 
paper  involved,  it  is  a  slightly  more 
complex  process  that  increases  the  labor 
costs  for  submitters.  The  result  is  that 
there  is  no  net  savings  for  submitters 
achievable  by  cross  referencing  on  a  per 
document  basis. 

Second,  EPA  does  not  expect  the 
number  of  trade  secret  substantiations 
that  will  be  identical  to  be  high,  further 
reducing  the  potential  for  cross 
referencing  to  be  an  effective  burden- 
reducing  reporting  method.  The  overall 
number  of  trade  secret  claims  should  not 
be  high — approximately  0.1  percent  of 
all  Title  III  filings  are  expected  to 
include  trade  secret  claims — and 
because  of  the  inexact  nature  of  trade 
secrets  and  the  differences  in 
information  required  to  be  disclosed 
under  each  of  the  five  reporting  sections 
for  which  trade  secret  claims  are 
allowed,  the  universe  of  substantiations 
that  will  be  identical  and  appropriate  for 
re-use  should  be  small.  There  is  thus  a 
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low  potential  for  cross  referencing  to 
measurably  reduce  a  submitter's 
reporting  burden. 

Weighing  against  cross  referencing 
are  a  variety  of  costs  and  other  factors 
not  consonant  with  the  disclosure  focus 
of  the  Title  III  program. 

Trade  secrets  by  definition  run 
counter  to  the  right-to-know  intent  of 
Title  in.  and  just  as  the  decision  to  make 
a  trade  secret  claim  should  not  be  taken 
lightly,  neither  should  substantiations  be 
prepared  as  a  routine  document.  The 
Agency  encourages  claimants  to  closely 
examine  the  reported  information 
required  in  each  case,  and  carefully 
assess  whether  and  how  that 
information  affects  what  the  submitter 
believes  to  be  a  trade  secret.  This 
explanation  must  be  included  in  the 
substantiation.  Even  where  previously 
created  substantiations  are  relevant  and 
appropriate  for  referencing,  the  claimant 
should  have  taken  the  time  to  carefully 
review  the  substantiation  to  determine 
its  applicability  to  another  claim.  EPA 
procedures  are  designed  to  encourage 
this  process. 

Cross  referencing  has  the  potential  to 
discourage  such  reviews  and  makes 
more  likely  the  preparation  and  use  of 
"boilerplate"  substantiations  for  routine 
use.  A  review  of  substantiations 
submitted  thus  far  under  sections  311- 
312  indicates  that  many  submitters  are 
treating  trade  secret  substantiations  in 
this  way.  This  is  not  consistent  with  the 
clear  congressional  intent  that  facilities 
subject  to  Title  III  provide  EPA  and  the 
public  with  specific  and  detailed 
information  when  making  a  trade  secret 
claim.  Moreover,  because  of  their 
general  nature,  boilerplate 
substantiations  are  more  likely  to  be 
found  insufficient  to  support  a  trade 
secret  (thereby  imperiling  the  claim), 
than  is  one  specifically  prepared  to 
support  a  particular  claim. 

Finally,  the  costs  to  the  Agency  to 
implement  a  cross  referencing  system 
are  not  justified  by  the  small  potential 
for  reducing  a  submitter's  reporting 
burden.  Cross  referencing  adds  up  to 
nearly  50  percent  to  the  Agency's  costs 
on  a  per  diocument  basis,  exclusive  of 
other  system  design  and  development 
costs  and  requirements.  And  because 
cross  referencing  increases  the  risk  of 
an  inadvertent  disclosure  of  submitter's 
trade  secret  information  (due.  for 
example,  to  faulty  identification 
information),  additional  quality-control 
procedures  and  security  measures  are 
required,  at  increased  cost. 

On  balance,  weighing  the  lack  of  any 
savings  in  the  time  and  costs  required 
for  submitters  to  prepare  a 
substantiation  against  the  increased 
costs  to  the  EPA  and  to  the  Title  III 


program,  cross  referencing  is  not 
justifiable  as  a  viable  and  effective 
reporting  alternative.  However,  EPA  is 
sensitive  to  and  understands  the 
burdens  imposed  by  the  extensive 
reporting  requirements  of  Title  111. 

One  significant  factor  contributing  to 
the  number  of  duplicate  reports  required 
is  the  number  of  different  recipients 
Specified  by  the  Act.  Within  this 
statutory  framework,  EPA  has 
investigated  and  will  continue  to 
investigate  ways  to  reduce  the  overall 
reporting  burden  without  compromising 
the  primary  objective  of  Title  III. 
Toward  this  end,  EPA  has  been  able  to 
identify  and  plans  to  implement  other 
improvements  to  streamline  the 
reporting  process. 

One  burden-reducing  improvement  is 
the  deletion  of  the  requirement  for  the 
creation  of  an  "unsanitized"  MSDS 
when  making  a  trade  secret  claim  under 
section  311.  Since  most  Title  III  reports 
and  trade  secret  claims  involve  section 
311.  this  should  represent  a  significant 
savings.  For  similar  reasons,  EPA  also 
deleted  the  requirement  for  unsanitized 
section  303  reports.  In  addition,  EPA 
considered — and  rejected — a 
requirement  for  claimants  to 
substantiate  as  trade  secrets  the 
hazardous  components  of  mixtures 
reported  as  a  whole  under  section  311, 
which  would  have  significantly  added  to 
the  reporting  burdens  of  complying  with 
the  trade  secret  rule. 

EPA  has  taken  steps  to  reduce  the 
Title  III  reporting  burden  in  other  ways, 
such  as  permitting  facilities  to  report 
their  non-trade  secret  information  by 
magnetic  media. 

EPA  will  continue  to  investigate  ways 
to  make  compliance  easier  and  more 
cost-effective  both  for  EPA  and  for  those 
subject  to  this  law,  while  meeting  the 
mandate  received  from  Congress. 
Weighing  the  potential  benefits  of 
referencing  against  the  costs  and 
burdens,  it  does  not  appear  that  cross 
referencing  is  a  viable  method. 
However,  EPA  will  look  at  the  number 
of  opportunities  for  cross  referencing 
through  the  summer  of  1989  and  if  actual 
experience  provides  contrary  data,  this 
issue  will  be  revisited.  Also,  EPA  will 
permit  cross  referencing  of  previous 
submissions  sent  to  States  on  a  State  by 
State  basis,  as  the  States  allow. 

L.  Submissions  to  State  and  Local 
Authorities 

If  a  trade  secrecy  claim  is  made  with 
respect  to  a  particular  submission,  the 
sanitized  Title  III  submittal  and  the 
accompanying  sanitized  substantiation 
must  be  sent  to  the  appropriate  State  or 
local  authorities,  as  required  under 
section  322(a)(2)(ii)  of  the  statute. 


Specifically,  under  section  303.  the 
submittal  and  accompanying  sanitized 
substantiation  should  be  sent  to  LF.rcs, 
and  undfT  sections  311-312  the  MSDS  or 
a  sanitized  section  311  list  or  Tier  II 
submittal,  as  appropriate,  and 
accompanying  substantiation  should  be 
sent  to  the  SERCs,  the  LEPCs  and  to 
local  fire  departments.  Finally,  a 
sanitized  313  submittal  and 
substantiation  must  be  sent  to  the 
designated  State  entity.  If  a  Title  III 
reporting  form  or  a  substantiation 
containing  trade  secret  information  is 
sent  to  a  State  or  local  authority  by  the 
submitter,  under  the  law  of  trade  secets 
it  will  constitute  public  disclosure  of  the 
information,  and  the  claim  will  be 
considered  invalid. 

Several  commenters  requested  that 
EPA  delete  the  requirement  that  a 
sanitized  copy  of  the  substantiation  be 
sent  to  the  State  authorities  and  the 
local  emergency  planning  committees. 
Section  322{a)(2)(A)(ii)  requires  that  a 
trade  secret  claimant  include  in  its 
section  303  (d)(2)  and  (d)(3).  sections 
311-312  and  section  313  submittals  an 
"explanation  of  the  reasons  why  such 
information  is  claimed  trade  secret." 
Finally,  these  sections  provide  that  all 
facilities  subject  to  the  Act  submit  this 
Title  III  submittal  to  the  appropriate 
state  and  local  authorities.  Therefore. 
EPA  cannot  delete  this  requirement. 

III.  Petitions  Requesting  Review  of 
Trade  Secrecy  Claims 

Section  322  provides  for  a  public 
petition  process  to  request  the 
disclosure  of  chemical  identity  claimed 
as  trade  secret.  This  petition  process  is 
only  for  requesting  a  review  of  the 
validity  of  a  claim  that  a  chemical 
identity  is  a  trade  secret.  If  requesters 
want  disclosure  of  other  items  that  have 
been  claimed  confidential  (that  is,  items 
claimed  as  confidential  in  the 
substantiation,  rather  than  the  Title  III 
reporting  document),  such  requests  for 
disclosure  must  be  made  pursuant  to 
EPA's  Freedom  of  Information  Act 
regulations  under  40  CFR  Part  2. 

The  petition  requesting  disclosure 
must  include  the  petitioner's  name, 
address,  and  telephone  number.  The 
petitioner  may  be  an  individual, 
corporation,  or  other  entity.  It  must  also 
include  the  sanitized  copy  of  the 
submission  (e.g.,  the  MSDS,  toxic 
chemical  release  inventory  reporting 
form)  in  which  the  chemical  is  claimed 
as  trade  secret,  and  the  petitioner  must 
clearly  indicate  on  the  form  which 
chemical  identity  is  requested  for 
disclosure.  Copies  of  the  section  303 
(d)(2)  and  (d)(3]  filings  are  available  at  a 
location  designated  by  the  local 
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emergency  planning  committee.  Copies 
of  the  section  311  and  312  filings  are 
available  at  locations  designated  by  the 
State  emergency  response  commission 
and  the  local  emergency  planning 
committee.  Copies  of  the  section  313 
filings  are  available  from  EPA  and  from 
the  designated  State  agency. 

EPA  is  requiring  that  a  copy  of  the 
submission  claiming  trade  secrecy 
accompany  petitions  for  disclosure  of 
chemical  identity  claimed  as  trade 
secret.  The  Agency  believes  that  the 
requirement  of  a  copy  serves  to  prevent 
any  confusion  about  what  disclosure  the 
petitioner  is  requesting.  In  the  proposed 
rule,  public  comment  was  specifically 
requested  on  this  issue.  All  four  of  the 
commenters  who  addressed  this  issue 
agreed  that  a  petition  for  the  disclosure 
of  a  chemical  identity  claimed  as  a  trade 
secret  should  include  a  copy  of  the 
submission  claiming  the  trade  secret. 

One  commenfer  requested  that  the 
trade  secret  submitter  be  informed  of 
the  identity  of  a  petitioner  who  has 
petitioned  for  the  release  of  a  trade 
secret  specific  chemical  identity.  This  is 
not  required  by  the  statute  and  the 
Agency  has  decided  not  to  add  it  to  the 
final  rule.  However,  the  petitioner's 
name  is  publicly  available  under  the 
Freedom  of  Information  Act.  Also,  the 
petitioner  is  free  to  contact  the  facility 
directly. 

EPA  received  several  comments 
concerning  standards  for  the  petition 
process.  A  few  commenters  requested 
that  EPA  restrict  the  petition  process  in 
order  to  discourage  petitioners  who  are 
seeking  information  for  commercial, 
competitive  or  harassment  purposes. 
Other  commenters  highlighted  the 
importance  of  placing  no  limits  on 
petitions  to  disclose  the  specific 
chemical  identity  since  no  restrictions 
were  set  forth  in  the  statute.  EPA  agrees 
that  it  would  be  inappropriate  to  require 
petitioners  to  have  a  particular  reason 
for  requesting  disclosure  of  chemical 
identity  claimed  as  trade  secret.  The 
statute  specifically  states  that  "any 
person  may  petition  the  Administrator" 
and  thus  the  Agency  will  not  impose 
restrictions. 

At  least  one  commenter  requested 
that  EPA  limit  the  number  of  times  a 
trade  secret  could  be  challenged  through 
the  petition  process,  to  avoid  the  filing 
of  multiple  petitions  for  disclosure  of  the 
same  trade  secret.  However,  the 
limitations  of  the  statute,  as  described 
above,  apply  to  the  multiple  petition 
situation  as  well,  and  EPA  can  provide 
no  change  in  the  final  rule. 

As  soon  as  a  petition  is  filed.  EPA  will 
begin  the  process  of  reviewing  the  trade 
secrecy  claim.  The  time  for  reviewing 
the  claim  may  vary,  but  the  statute 


requires  EPA  to  reach  a  decision  within 
9  months. 

The  petition  should  be  mailed  to  the 
address  set  forth  in  §  350.16  of  the  rule, 
and  set  forth  in  this  preamble  at  section 
II.B.4. 

IV.  EPA  Review  of  Trade  Secrecy 
Claims 

As  described  in  the  proposed  rule, 
section  322  defines  the  process  by  which 
EPA  determines  whether  a  claimed 
chemical  identity  is  entitled  to  trade 
secrecy.  First,  EPA  must  decide  whether 
the  answers  to  the  substantiation 
questions  are,  if  true,  sufficient  to 
support  the  conclusion  that  the  chemical 
identity  is  a  trade  secret.  This  is  the 
determination  of  sufficiency  referred  to 
in  the  statute  and  is  made  prior  to  any 
determination  of  the  validity  of  the  trade 
secrecy  claim.  The  statute  requires  EPA 
to  follow  different  procedures  depending 
on  whether  EPA  decides  the  answers  to 
the  substantiation  questions  are 
sufficient  or  insufficient. 

A.  Overview  of  the  Process 

After  receiving  a  petition  requesting 
disclosure  of  chemical  identity,  EPA  has 
30  days  to  make  a  determination  of 
sufficiency.  If  the  claim  meets  EPA's 
criteria  of  sufficiency  (explained  in 
IV.C),  EPA  will  notify  the  submitter  that 
he  has  30  days  from  the  date  of  receipt 
of  the  notice  to  submit  supplemental 
material  in  writing,  supporting  the  truth 
of  the  assertions  made  in  the 
substantiation.  If  this  additional 
information  is  not  forthcoming,  EPA  will 
make  its  determination  based  only  upon 
information  previously  submitted  in  the 
substantiation. 

If  the  claim  does  not  meet  the  criteria 
of  sufficiency,  EPA  will  notify  the 
submitter,  who  may  either  file  an  appeal 
within  30  days  to  EPA's  Office  of 
General  Counsel  or.  for  good  cause 
shown,  amend  the  substantiation  in 
support  of  its  claim. 

Once  a  claim  has  been  determined  to 
be  sufficient.  EPA  must  decide  whether 
the  claim  is  entitled  to  trade  secrecy.  If 
EPA  determines  that  the  facts  support 
the  claim  of  trade  secrecy,  the  petitioner 
will  be  notified.  If  EPA  determines  that 
the  facts  do  not  support  the  claim  of 
trade  secrecy  for  chemical  identity,  the 
submitter  will  be  notified. 

The  statute  provides  for  intra-agency 
appeal  by  the  submitter  to  appeal 
adverse  decisions  and  for  U.S.  District 
Court  review  after  intra-agency  appeal. 
This  process  is  explained  below  in  more 
detail. 

B.  Initial  Review 

Proposed  §  350.9(d)  required  that 
when  EPA  receives  a  petition  requesting 


disclosure  of  a  trade  secret,  or  if  EPA 
decides  to  initiate  a  determination  of  the 
validity  of  a  trade  secrecy  claim,  EPA 
shall  first  determine  whether  the 
chemical  identity  claimed  as  trade 
secret  is  the  subject  of  a  prior  EPA 
determination  of  trade  secrecy  for  that 
chemical  identity  at  that  same  facility.  If 
the  earlier  determination  held  that  the 
facility's  trade  secret  claim  for  the 
chemical  identity  was  invalid,  EPA  was 
previously  authorized  to  release  the 
information.  Before  releasing  the 
information,  the  proposed  rule  stated 
that  the  Agency  would  notify  the 
petitioner  that  the  facility's  claim  for 
trade  secrecy  status  for  the  chemical 
identity  is  the  subject  of  a  prior 
determination  concerning  the  same 
facility  and  that  such  claim  was  invalid. 

Four  commenters  discussed  the  role 
that  prior  determinations  should  play  in 
determining  the  validity  of  a  trade  secret 
claim.  Some  commenters  said  that  prior 
determinations  denying  claims  of  trade 
secrecy  should  not  be  determinative  of 
future  claims  concerning  the  same 
chemical,  and  suggested  that  this  could 
violate  constitutional  due  process.  One 
commenter  suggested  that,  in  the 
alternative,  the  section  should  be 
revised  to  give  equal  weight  to  prior 
determinations  that  upheld  the  trade 
secret.  Two  commenters  stated  that 
once  a  specific  chemical  identity  has 
been  determined  to  be  a  trade  secret, 
that  finding  of  validity  should  be 
determinative  against  subsequent 
challenges  to  the  same  chemical. 

While  the  Agency  is  not  changing  the 
scope  of  the  provisions  dealing  with 
prior  determinations  in  the  final  rule, 
EPA  believes  that  some  clarification  of 
§  350.9(d)  would  better  explain  the 
nature  of  the  prior  determination  and 
would  respond  to  the  commenter's 
concerns.  The  purpose  of  §  350.9(d)  is  to 
establish  a  simple  procedure  for 
releasing  a  chemical  identity  which  has 
already  been  disclosed  in  a  prior 
determination  for  the  same  chemical 
identity  at  the  same  facility.  If  the  trade 
secret  has  been  previously  disclosed. 
Title  III  does  not  permit  EPA  to  continue 
to  withhold  the  chemical  identity  as  a 
trade  secret.  Obviously,  if  the  chemical 
identity  has  been  revealed,  the  chemical 
identity  is  no  longer  a  trade  secret.  Of 
course,  the  Agency's  prior  determination 
that  the  trade  secret  is  invalid  must 
have  survived  any  appeals  before  the 
disclosure  provision  will  be  applied.  The 
value  of  this  provision  was  to  expedite 
release  of  chemical  identity  which  has 
already  been  revealed,  but  to  satisfy  due 
process  EPA  will  not  disclose  the 
identity  until  the  submitter  has 
exhausted  his  challenges  to  the  initial 
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Agency  determination  upon  appeal  to 
OGC  and  in  U.S.  District  Court.  The 
final  rule  has  been  amended  to  clarify 
this  point. 

The  Agency  is  bound  by  the  prior 
disclosure  only  if  the  chemical  identity 
claimed  as  trade  secret  that  is  the 
subject  of  the  second  petition  is 
identical  to  the  trade  secret  disclosed 
when  the  prior  determination  held  the 
claim  to  be  invalid.  There  may  be 
instances  where  the  use  of  the  chemical 
identity  claimed  as  trade  secret  that  is 
subject  to  the  prior  petition  (and  Agency 
determination)  is  different  from  the 
trade  secret  use  that  is  the  subject  of  the 
second  petition.  The  information  on 
different  Title  III  submittals  could 
represent  different  uses,  one  that  did  not 
qualify  for  trade  secret  protection  under 
Title  III  and  one  that  does.  In  short,  EPA 
agrees  with  commenters  to  the  extent 
that  S  350.9(d)  in  the  final  rule  will  not 
automatically  disclose  a  chemical 
identity  until  the  Agency  has  determined 
that  the  identical  trade  secret  has  been 
held  invalid  in  a  prior  determination. 

The  Agency  will  not  be  bound  by  a 
prior  decision  upholding  trade  secret 
protection  in  this  rule.  Trade  secrets  can 
be  lost  over  time  and  the  burden  is  on 
the  claimant  to  prove  that  the  chemical 
identity  meets  the  statutory  criteria 
upon  receipt  of  a  petition  for  disclosure. 
However,  the  Agency's  prior 
determination  of  validity  will  be 
considered  in  later  determinations. 

Two  commenters  asked  that  a  trade 
secret  claimant  be  given  adequate 
notice  before  a  chemical  identity  is 
released.  One  of  these  commenters 
stated  that  if  a  prior  determination  was 
made  that  a  facility's  chemical  identity 
was  not  a  trade  secret.  EPA  should 
delay  30  days  before  releasing  the 
information  in  order  for  the  claimant  to 
seek  judicial  review.  EPA  has  provided 
notice  of  intent  to  release  chemical 
identity  in  various  sections  of  the 
proposed  rule  where  the  Agency  has 
determined  that  the  chemical  identity 
claimed  as  trade  secret  is  not  entitled  to 
protection.  The  case  of  disclosure  of 
chemical  identity  where  a  prior 
determination  has  been  made  is  not 
significantly  different  from  those  other 
cases  where  the  rule  provides  for  notice 
and  the  opportunity  to  appeal  to  U.S. 
District  Court  before  release  of  the 
claimed  trade  secret.  As  a  result. 
§  350.9(d)  of  the  final  rule  will  be 
referenced  to  an  amended  S  350.18(c) 
which  contains  detailed  requirements 
for  notice  of  intent  to  release  chemical 
identity  determined  not  to  be  trade 
secret. 


C.  Detennination  of  Sufficiency 

A  person  withholding  specific 
chemical  identity  from  a  submission 
under  Tide  III  must  make  specific 
factual  assertions  that  are  sufficient  to 
support  a  conclusion  that  the  chemical 
identity  is  a  trade  secret.  These 
assertions  are  made  by  completely 
answering  all  of  the  questions  listed  in 
§  350.7  of  the  rule  (and  found  also  on  the 
Trade  Secrets  Substantiation  form), 
where  EPA  has  listed  the  questions  that 
must  be  answered  to  fully  address  the 
four  requirements  set  forth  in  section 
322(b)  of  the  statute. 

To  assist  submitters  in  answering  the 
questions,  EPA  indicates  in  S  350.13  of 
the  rule  the  criteria  that  it  regards  as  the 
legal  basis  for  evaluating  whether 
answers  provided  by  submitters  are 
sufficient  to  support  the  trade  secrecy  of 
a  chemical.  Submitters  may  wish  to 
examine  these  criteria  in  preparing  their 
answers  to  the  questions  contained  on 
the  form. 

EPA  received  several  comments 
discussing  the  proposed  sufficiency 
criteria.  Some  comments  suggested  that 
the  Agency  reduce  the  detail  of  the 
sufficiency  criteria,  so  that  the 
sufficiency  criteria  are  not  overinclusive 
of  the  statutory  criteria  and,  in  turn,  the 
questions  on  the  proposed  form.  The 
suggestions  leaned  toward  making  the 
sufficiency  criteria  identical  to  the 
proposed  questions.  Other  comments 
suggested  altering  the  proposed 
questions  so  that  they  identically  reflect 
the  sufficiency  criteria.  This  way  a 
claimant  can  directly  address  the 
criteria  that  EPA  is  seeking  in  order  to 
establish  a  prima  facie  case  of  trade 
secrecy.  Finally,  other  comments 
suggested  that  EPA  review  the  proposed 
substantiation  form  to  match  the  trade 
secrecy  factors  in  section  322(b).  This 
would  substitute  for  the  proposed 
sufficiency  criteria  altogether. 

EPA  determined  that  the  sufficiency 
criteria,  as  proposed,  are  a  valuable  aid 
in  evaluating  the  sufficiency  of  trade 
secret  claims.  While  the  substantiation 
form  elicits  specific  facts,  the  criteria 
stated  at  S  350.13  are  the  legal  standard 
used  to  determine  whether  the  submitter 
has  established  a  prima  facie  case  for 
trade  secrecy.  The  facts  from  the  form 
are  considered  against  the  sufficiency 
criteria  to  make  that  determination. 

The  commenters'  suggestions  would 
alter  the  purpose  of  the  criteria  and 
undermine  the  ability  of  the  Agency  to 
determine  whether  or  not  submitters 
have  made  a  prima  facie  case  for  trade 
secrecy  under  the  initial  review  process. 
EPA  did  make  changes  in  the  sufficiency 
criteria  to  reflect  changes  made  in  the 
substantiation  questions. 


Submitters  are  encouraged  lo  use  the 
sufficiency  criteria  as  a  guide  in 
formulating  their  answers  to  the 
substantiation  questions.  Both  the 
questions  and  the  criteria  reflect  the 
trade  secrecy  provisions  of  section 
322(b)  of  Title  III. 

Under  the  first  criterion,  the  facts 
must  show  that  reasonable  safeguards 
have  been  taken  against  unauthorized 
disclosure  of  the  specific  identity,  thai 
the  specific  chemical  identity  has  not 
been  disclosed  to  any  person  not  bound 
by  a  confidentiality  agreement  including 
local.  State  or  Federal  government 
entities,  and  that  any  safeguards  will  be 
continued  in  the  future. 

Under  the  second  criterion,  the 
submitter  must  show  that  the  chemical 
identity  claimed  as  trade  secret  is  not 
required  to  be  released:  (1)  Under  a 
detennination  by  a  State  or  Federal 
agency  that  the  chemical  identity  in 
question  is  not  a  trade  secret,  or  (2) 
under  a  State  or  Federal  law  which  does 
not  allow  the  chemical  identity  to  be 
claimed  as  trade  secret.  This  criterion 
was  also  discussed  in  section  II.A.  of 
this  preamble  under  emission  and 
effluent  data. 

Under  the  third  criterion,  as  proposed, 
to  show  that  disclosure  of  the 
information  is  likely  to  cause  substantial 
competitive  harm,  the  facts  must  show 
that  either  competitors  do  not  know  that 
the  substance  can  be  used  in  the  fashion 
used  by  the  submitter  and  that 
duplication  of  the  specific  use  cannot  be 
determined  by  competitors'  own 
research  activities  or  that  competitors 
are  unaware  that  the  submitter  is  using 
the  substance  in  this  manner. 

Some  of  the  comments  on 
substantiation  Question  4  also  raised 
similar  concerns  with  this  criterion.  The 
final  sufficiency  requirement  has  been 
amended  where  appropriate  to  reflect 
the  Agency's  determination  that  a 
submitter  cannot  be  required  to  certify 
another's  state  of  knowledge,  yet  must 
adequately  support  his  claim  of  trade 
secrecy.  The  revised  §  350.13(a)(3)  reads 
as  follows,  in  the  final  rule: 

(i)  Either 

(A)  competitors  do  not  know  or  the 
submitter  is  not  aware  that  competitors  know 
that  the  chemical  whose  identity  is  being 
claimed  trade  secret  can  be  used  in  the 
fashion  that  the  submitter  uses  it.  and 
competitors  cannot  easily  duplicate  the 
specific  use  of  this  chemical  through  their 
own  research  and  development  activities;  or 

(B)  competitors  are  not  aware  or  the 
submitter  does  not  know  whether 
competitors  are  awcyv  that  the  submitter  is 
using  this  chemical  in  this  fashion. 

(ii)  The  fact  that  the  submitter 
manufactures,  imports  or  otherwise  uses  this 
chemical  in  a  particular  fashion  is  not 
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contained  in  any  publication  or  otber 
information  source  [of  which  the  submitter  is 
aware]  available  to  competitors  or  the  public. 

(Emphasis  added  to  show  changes  in  final 
rule.) 

Several  commenters,  following  the 
lead  of  the  Chemical  Manufacturers 
Association  and  the  American 
Petroleum  Institute,  requested  that  EPA 
revise  the  final  rule  to  recognize  that 
just  because  one  (or  even  several) 
competitors  in  a  fleld  of  many  know  that 
a  substance  is  being  used  in  a  particular 
fashion,  this  does  not  prevent  the  use 
from  constituting  a  trade  secret.  EPA 
agrees  with  the  commenters.  The  taw  of 
trade  secrets  does  not  require  that  the 
owner  of  the  information  be  the  only 
one  aware  of  the  information  for  it  to  be 
of  vahie.  The  language  of  the  rule  refers 
to  the  knowledge  of  "competitors,"  and 
this  is  open-ended  enough  to  encompass 
a  clann  asserted  in  a  factual  situation 
where  some  competitors  are  aware  of  a 
secret  of  which  others  are  unaware. 
Therefore,  EPA  recognizes  the  validity 
of  the  coRunenters'  arguments  but  has 
not  changed  the  language  of  the  final 
rule  to  reflect  diis.  Trade  secrecy 
claimants  may  file  substantiations 
based  on  a  factual  situation  such  as  the 
one  described  above. 

Finally,  the  fourth  criterion  requires 
that  a  trade  secret  claimant  show  that 
the  chemical  identity  clainied  trade 
secret  cannot  be  readily  discovered  by 
reverse  engineering  of  the  submitter's 
products  or  environmental  releases.  This 
requires  the  claimant  to  show  that  the 
chemical  is  not  available  to  the  public  or 
competitors  in  the  claimant's  products 
or  environmental  releases.  The  claimant 
must  show  that  the  chemical  identity  is 
only  discoverable  using  equipment  that 
is  not  readily  or  generally  available,  that 
discovery  requires  the  use  of  uncommon 
or  exotic  analytic  techniques,  and  that 
the  time,  costs,  and  resources  required 
for  discovery  exceed  the  benefits 
provided  by  the  trade  secret  chemical. 
The  more  difficult,  costly,  and  time- 
consuming  the  analysis  required  to 
discover  the  identity,  the  more  likely  the 
chemical  identity  will  qualify  for  trade 
secret  protection. 

If  the  substantiation  does  contain 
sufficient  answers,  EPA  will  notify  the 
submitter  by  certified  mail.  Under  the 
statute,  a  finding  of  suniciency 
automatically  entitles  the  submitter  to 
submit  supplemental  information  to 
support  the  truth  of  the  answers 
contained  in  the  substantiation.  This 
could  include  any  information  or 
documents  which  would  demonstrate 
the  veracity  of  the  submitter's 
substantiation,  or  (jrovide  even  greater 
detail  in  support  of  the  submitter's 
claim.  Based  on  comments  on  the 


proposed  rule,  EPA  ncurowed  the  level 

of  detail  required  in  the  initial 
substantiation  and  thus  increased  the 
importance  of  the  material  provided  in 
this  second  stage.  This  was  done  in 
order  to  decrease  the  initial  burden 
without  sacrificing  the  amount  of 
information  that  would  be  used  to 
determine  the  veracity  of  a  claim  of 
trade  secrecy. 

Upon  receiving  EPA's  request  for 
supplemental  information,  the  submitter 
will  have  30  calendar  days  to  submit  the 
information.  H  EPA  does  not  receive  the 
supplemental  information  within  this 
time,  it  will  make  a  trade  secret 
determination  based  upon  the 
information  already  submitted.  One 
commenter  inquired  as  to  when  the  30 
days  provided  to  submit  additional 
information  to  BPA  tolls.  Specifically, 
must  the  information  be  received  by 
EPA  within  30  days  or  will  the  Agency 
adopt  a  "mailbox  rule",  as  suggested  by 
the  commentei?  The  Agency  has 
decided  to  adopt  the'  "mailbox  rule," 
and  will  consider  the  submission  to  be 
timely  filed  if  postmarked  within  30 
days  by  certified  mail  with  the  U.S. 
Postal  Service. 

D.  Determination  of  Insufficiency 

If  EPA  concludes  that  a  substantiation 
does  not  contain  answers  sufficient  to 
support  the  four  requirements  of  section 
322(b),  then  EPA  will  find  that  the  trade 
secret  claim  is  insufficient.  The 
submitter  will  be  notified  by  certified 
mail  of  EPA's  finding  of  insufficiency. 
The  submitter  may  either  appeal  EPA's 
finding  to  EPA's  Office  of  General 
Counsel  or  may  amend  its  original 
substantiation  if  it  demonstrates  good 
cause  to  do  so. 

Good  cause  was  limited  in  the 
proposed  rule  to  the  following: 

(1)  The  submitter  was  not  aware  of 
the  facts  underlying  the  additional 
information  at  the  time  the  original 
substantiation  was  submitted,  and  could 
not  reasonably  have  known  the  facts  at 
that  time;  or 

(2)  Neither  EPA  regulations  nor  other 
EPA  guidance  called  for  such 
information  at  the  time  the 
substantiation  was  submitted. 

The  Small  Business  Administration 
commented,  prior  to  the  publication  of 
the  proposed  rule,  that  the  good  cause 
standard  should  include  the 
circumstance  where  the  submitter 
mistakenly  does  not  provide  information 
but  otherwise  acts  in  good  faith  to 
comply  with  the  rule,  and  that  such  a 
provision  was  mentioned  in  the 
Conference  Report. 

Various  commenters  agreed  with  the 
Small  Business  Administration  and 
criticized  this  provision  as  unduly  harsh. 


These  commenters  noted  that  various 
circumstances  could  occur,  such  as 
clerical  errors  or  explanations  being 
separated  from  the  substantiation  forms, 
that  would  result  in  EPA  receiving  an 
incomplete  substantiation. 

EPA  has  evaluated  these  comments 
and  largely  agrees  with  the  commenters. 
The  Agency  has  included  inadvertent 
omissions  as  one  of  the  good  cause 
exceptions  in  the  final  rule.  It  is  still 
incumbent  on  submitters  to  ensure  that 
claims  are  complete  and  properly 
packaged.  Submitters  should  not  be 
tempted  to  rely  on  this  good  cause 
exception  to  routinely  cure  defective 
submissions. 

One  commenter  interpreted  the 
"neitber-nor"  language  in  the  second 
exception  as  indicating  that  the  Agency 
would  be  giving  guidance,  which  is 
published  without  notice  and  comment, 
the  same  weight  as  regulations.  The 
commenter  also  noted  that  the 
Conference  Report  used  the  conjunctive 
"and."  The  Agency  intended  to  adopt 
the  same  meaning  as  that  included  in 
the  Conference  Report.  Accordingly  this 
language  has  been  changed  in  the  final 
rule. 

EPA  has  revised  the  good  cause 
exceptions  to  read  as  follows: 

"(A)  The  submitter  was  not  aware  of  the 
facts  underlying  the  additional  information  at 
the  time  the  substantiation  was  submitted, 
and  could  not  reasonably  have  known  the 
facts  at  that  time;  or 

(B]  EPA  regulations  and  other  EPA 
guidance  did  not  call  for  such  information  at 
the  time  the  substantiation  was  submitted:  or 

(C)  The  submitter  had  made  a  good  faith 
effort  to  submrt  a  complete  substantiation, 
but  failed  to  do  so  due  to  an  inadvertent 
omission  or  clerical  error." 

The  submitter  must  notify  EPA  by 
letter  of  its  contentions  as  to  good  cause 
and  should  include  in  that  letter  the 
additional  supporting  material.  EPA  will 
notify  the  submitter  by  certified  mail  if 
the  good  cause  standard  has  not  been 
met  and  the  additional  supporting 
material  will  not  be  accepted.  The 
submitter  may  then  seek  review  in  U.S. 
District  Court.  If  after  acceptance  of 
additional  supporting  material  for  good 
cause,  EPA  decides  the  claim  is  still 
insufficient,  the  submitter  will  be 
notified  by  certified  mail  and  may  seek 
review  in  U.S.  District  Court. 

If  EPA  reverses  itself  on  appeal  or 
after  accepting  additional  assertions  for 
good  cause,  and  decides  that  the  trade 
secret  claim  is  sufficient,  then  the  claim 
will  be  processed  as  though  it  had  been 
initially  found  to  be  sufficient.  If  upon 
appeal.  EPA  makes  a  final 
determination  that  the  original  answers 
in  the  substantiation  were  insufficient. 
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the  submitter  may  request  review  in  U.S. 
District  Court  within  30  days  of  notice  of 
the  flnal  determination. 

E.  Determination  of  Trade  Secrecy 

AH  claims  determined  to  be  sufficient 
either  initially,  after  appeal,  or  after 
acceptance  of  additional  material  for 
good  cause,  will  be  examined  in  order  to 
determine  whether  a  valid  claim  of  trade 
secrecy  is  presented.  In  making  a 
determination  of  trade  secrecy,  EPA  will 
examine  the  factual  information 
provided  in  the  substantiation  form  in 
light  of  the  four  factors  under  section 
322(b). 

If  EPA  decides  that  the  chemical 
identity  is  a  trade  secret,  the  petitioner 
shall  be  notified  by  certified  mail  and 
may  seek  review  in  U.S.  District  Court. 
If  EPA  decides  that  the  chemical 
identity  is  not  a  trade  secret,  the 
submitter  shall  be  notified  by  certified 
mail  and  may  appeal  this  determination 
to  EPA's  Office  of  General  Counsel 
within  30  days.  If  EPA  does  not  reverse 
its  decision  on  appeal,  the  submitter 
may  seek  review  in  U.S.  District  Court 
within  30  days  of  notice  of  the  final 
determination. 

F.  Appeals 

Section  350.17  of  the  proposed  rule 
established  procedures  for  appeal  from 
an  EPA  determination  that  a  claim 
presented  insufficient  support  for  a 
finding  of  trade  secrecy  under 
S  350.11(a)(2)(i].  or  an  EPA  finding  that  a 
specific  chemical  identity  is  not  a  trade 
secret  under  S  350.11(b)(2)(i).  The 
proposal  provided  procedures  for  filing 
an  appeal  to  EPA's  Office  of  General 
Counsel  (OGC),  a  description  of  the 
appeal  process  in  OGC,  and  procedures 
for  further  appeal  to  Federal  court  if 
OGC  upholds  the  Agency's  rejection  of 
the  claim  for  trade  secret  protection.  The 
proposed  rule  did  not  specify  the 
standard  that  OGC  will  apply  in 
considering  a  submitter's  appeal,  nor  did 
it  provide  for  a  hearing.  These  two 
features  as  well  as  other  details  of  the 
appeal  process  received  comment. 

Two  commenters  requested  that  EPA 
amend  S  350.17  to  provide  the  right  to  a 
hearing  on  appeal  to  OGC.  One  of  these 
commenters  specified  that  the  hearing 
should  be  provided  upon  request  of  the 
trade  secret  claimant. 

One  commenter  asked  that  the 
regulation  be  revised  to  establish  a 
standard  under  which  review  by  OGC 
on  appeal  will  be  conducted.  The  same 
commenter  further  stated  that,  because 
a  reviewing  court  will  consider  the 
Agency  opinion  on  a  de  novo  basis, 
OGC  should  use  a  de  novo  standard  in 
reviewing  the  program  office's  decisions 
on  appeal. 


Four  commenters  stated  that  §  350.17 
should  be  revised  to  require  OGC  to 
state  the  basis  for  its  decision  on  appeal. 
Another  of  these  commenters 
recommended  the  use  of  procedures 
paralleling  those  referred  to  in 
S  350.11(b),  which  are  applicable  to 
EPA's  initial  decision  on  a  trade  secrecy 
claim  and  require  EPA  to  provide  a 
claimant  with  the  reasons  for  EPA's 
decision. 

One  commenter  requested  that  the 
rule  be  revised  to  perrnit  a  submitter  of  a 
trade  secret  claim  to  appeal  to  OGC  if 
his  claim  is  judged  to  be  insufficient, 
even  after  he  has  submitted  additional 
material  upon  a  showing  of  good  cause. 

EPA's  provisions  on  appeals  in 
§  350.17  closely  follow  the  scheme  for 
appeals  under  Title  DL  Title  III  did  not 
provide  the  submitter  with  an 
opportunity  for  a  hearing  as  part  of  the 
administrative  appeal  process  and  EPA 
will  not  include  such  a  provision. 

Title  III  also  did  not  specify  a 
standard  of  review  for  the 
administrative  appeal  process.  In  its 
review,  the  Office  of  General  Counsel 
will  be  examining  the  entire  record  of 
the  determination  and  statement  of 
reasons.  This  review  will  encompass  the 
complete  file.  Submitters  who  are 
denied  trade  secret  protection  have  full 
access  to  U.S.  District  Court. 

The  Agency  agrees  with  commenters 
that  sound  administrative  procedures 
dictate  that  the  submitter  be  provided 
with  a  statement  of  the  reasons  for 
OGC's  decision  to  uphold  or  reverse  the 
program  office's  decision  on  appeal.  The 
final  rule  has  been  amended  to  include  a 
requirement  for  a  statement  of  reasons 
to  accompany  the  OGC  decisions  upon 
appeal. 

Finally,  EPA  has  not  changed  the  final 
rule  to  allow  an  appeal  to  OGC  when  a 
submitter  whose  b'ade  secrecy  claim  has 
been  found  to  be  insufficient  has  chosen 
to  submit  additional  material  in  support 
of  its  claim  (for  good  cause  shown).  This 
provision  tracks  statutory  language  that 
permits  the  trade  secret  claimant  to 
either  amend  the  claim  in  order  to  meet 
the  sufficiency  requirements  or  to 
appeal  the  finding  of  insufficiency  to 
OGC.  If  the  claimant  opts  to  amend  the 
claim,  the  statute  requires  that  the  right 
to  appeal  the  Agency's  initial  finding  is 
forfeited.  However,  the  submitter  who 
loses  the  right  to  an  OGC  appeal  still 
has  the  right  to  appeal  the  Agency's 
adverse  determination  to  U.S.  District 
Court 

Judicial  Appeal 

Section  350.18(c)  of  the  proposed  rule 
established  procedures  to  be  used  by 
EPA  when  submitters  are  slow  to  appeal 
Agency  decisions  to  U.S.  District  Court 


or  fail  to  prosecute  the  appeal  in  a 
timely  fashion.  One  provision  of  the 
proposed  section  received  considerable 
comment.  That  provision  authorized  the 
Agency  to  disclose  the  identity  of  the 
trade  secret,  "once  the  court  has  denied 
a  motion  for  a  preliminary  injunction  in 
the  action  or  has  otherwise  upheld  the 
EPA  determination,  or  whenever  it 
appears  to  the  Office  of  General 
Counsel,  after  reasonable  notice  to  the 
business,  that  the  business  is  not  taking 
appropriate  measures  to  obtain  a  speedy 
resolution  of  the  action." 

In  urging  deletion  of  the  provision,  the 
commenters  made  several  arguments. 
First,  the  commenters  noted  that,  once 
the  submitter's  appeal  is  under  the 
court's  jurisdiction,  there  are  existing 
mechanisms  to  insure  a  speedy 
resolution  of  the  case  at  issue.  The 
Federal  Rules  of  Civil  Procedure  allow 
the  government  to  request  a  status 
conference  to  press  action  (Rule  11)  or 
to  move  for  dismissal  of  the  appeal  for 
failure  to  prosecute  if  there  is  an  undue 
delay  (Rule  41).  Next,  a  few  commenters 
maintained  that  the  government's  action 
to  speed  up  the  appeal  would  destroy 
the  trade  secret  unilaterally  during  the 
pendency  of  action  challenging  the 
government's  right  to  make  that 
destruction.  The  commenters  believe 
this  action  was  unfair  and  undercut  the 
court's  jurisdiction.  Moreover,  since  a 
trade  secret  Is  an  intangible  property 
right  guaranteed  by  Constitutional 
protections,  government  destruction  of 
that  property  during  the  course  of  the 
appeal  could  constitute  a  violation  of 
submitter's  due  process  rights. 

EPA  has  decided  not  to  delete  the 
provision  in  question  in  the  final  rule. 
The  provision  is  identical  to  language  in 
EPA's  Confidential  Business  Information 
regulations  at  40  CFR  2.205(0(2).  and 
thus  makes  Title  III  regulations 
consistent  with  similar  EPA  procedures. 
The  language  of  proposed  §  350.18(c) 
and  final  §  350.18(d)  states  that  EPA 
may  disclose  the  trade  secret,  that  is, 
use  of  the  provision  is  not  mandatory. 
Also,  this  disclosure  may  take  place 
only  after  reasonable  notice  to  the 
business.  Accordingly,  EPA  has 
finalized  this  section  as  proposed, 
except  for  changing  the  reference  to  the 
party  appealing  the  denial  from 
"business  "  (used  in  40  CFR  Part  2)  to 
"submitters"  (used  in  Title  III). 

G.  Common  Errors  Found  on 
Substantiations 

The  Agency  examined  a  sample  of 
substantiations  received  since  the 
proposed  rule  was  issued  and 
discovered  a  number  of  errors  that 
occurred  frequently  enough  that  the 
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Agency  wishes  to  alert  submitters  to  the 
need  to  carefully  prepare  their 
substantiations  to  avoid  these,  and 
other,  errors.  Common  errors  found  by 
the  Agency  fall  into  the  following 
categories: 

(i)  Problems  associated  with  not  using 
the  EPA  substantiation  form; 

(ii)  Certification  of  the  substantiation: 

(iii)  Contents  of  responses  to 
questions  in  the  form;  and 

(iv]  Packaging  of  the  claim. 

In  order  for  EPA  to  work  together  with 
claimants  to  adequately  protect  their 
trade  secrets.  EPA  strongly  advises 
claimants  to  submit  claims  according  to 
the  following  guidelines.  Failure  to  do  so 
could  result  in  the  claim  being  found 
insufficient  and/or  frivolous.  Submitters 
found  making  frivolous  claims  are 
subject  to  a  penalty  not  to  exceed 
$25,000  per  claim.  As  stated  in  the 
preamble.  EPA  plans  to  evaluate  claims 
and  vigorously  prosecute  those  found  to 
be  frivolous. 

1.  Problenis  Associated  With  Not  Using 
the  EPA  SubeUntiation  Form 

The  first  area  of  errors  concerned 
non-use  of  the  substantiation  form  as 
provided  in  the  rule.  Several  claimants 
devised  their  own  substantiation  form, 
or  did  not  use  any  fonn  at  all.  In  almost 
every  case  where  a  submitterKievised 
form  was  oaed,  the  fmrns  were 
inaccurately  reproduced.  This  invariably 
led  to  inappropriate  and  inapplicable 
responses  (many  submitters  had  altered 
the  wording  of  substantiation 
questions),  and.  especially  where  no 
form  was  used,  entire  areas  of 
information  required  to  be  reported 
were  omitted.  Almost  every  submitter- 
devised  substantiation  form  did  not 
sufficiently  identify  the  reporting 
facility.  Also,  many  submitter-devised 
substantiations  neglected  to  report  the 
speciHc  chemical  identity,  and  all  but 
one  form  that  was  reviewed  for  errors 
omitted  the  certification  statement  in  its 
entirety.  ^ 

EPA  is  required  to  collect  the 
information  requested  by  the  form. 
Incomplete  substantiations  will  in  all 
likelihood  be  found  insufficient  to 
support  the  claim,  and  the  claim  will  be 
denied.  Moreover,  the  statute  provides 
that  a  submitter  who  fails  to  provide 
information  in  the  initial  substantiation 
will  be  subject  to  a  $10,000  penalty. 
Substantiations  that  do  not  sufficiently 
identify  the  chemical  or  reporting 
facility  increase  the  likelihood  of  a 
finding  that  the  facility  is  not  in 
compliance. 

Several  claimants  who  used  the 
Agency  form  failed  to  fill  out  the  form  in 
its  entirety,  or  neglected  to  submit  all 
the  pages  of  the  form.  Although  missing 


pages  would  ordinarily  be  expected  to 
indicate  a  mere  clerical  error,  at  least 
one  submitter  omitted  the  same  page  in 
each  niing  for  the  facility,  suggesting  a 
systematic  disregard  for  the  rule's 
requirements.  Again,  the  probable 
consequence  of  an  incomplete 
substantiation  is  a  $10,000  penalty,  and 
the  increased  possibility  that  the  claim 
will  be  denied. 

2.  Certification  of  the  Substantiation 

The  next  area  of  error  concerns  the 
substantiation  form's  certification. 
Common  errors  included  the 
certification's  inaccurate  reproduction 
or  omission  in  its  entirety  from 
submitter-devised  forms,  unsigned 
certifications,  and  photocopied 
signatures. 

The  certification  statement  may  not 
be  varied  by  submitters.  It  contains 
specific  assurances  regarding  the  quality 
of  the  information  and  statements 
regarding  the  submitter's  obligations 
under  Tide  m.  Noncompliance  with  this 
specific  certification  requirement  may 
jeopardize  the  trade  secret  claim. 

An  original  signature  is  required  for 
each  trade  secret  substantiation 
submitted  to  EPA,  both  sanitized  cmd 
unsanitized.  An  original  signature 
indicates  that  the  submitter  is  in  fact 
certifying  that  the  particular 
substantiation  provided  to  EPA  is 
complete,  true,  and  accurate,  and  that  it 
is  intended  to  support  the  particular 
trade  secret  claim  being  made.  In  light  of 
the  heavy  penalties  for  noncompliance, 
this  requirement  protects  both  the 
Agency  and  the  submitter. 

3.  Contents  of  Responses  to 
Substantiation  Questions 

The  first  common  error  in  this  area  is 
the  setting  forth  of  conclusory 
statements  rather  than  descriptive 
factual  assertions.  The  proposed  rule 
specifically  stated  that  more  than  a 
conclusory  statement  of  compliance 
must  be  made  in  the  substantiation 
because  EPA  is  required  under  section 
322(d]  to  make  a  determination  of 
sufficiency  based  upon  the  information 
provided  by  the  submitter  in  the 
substantiation.  To  determine  sufficiency 
EPA  must  decide,  assuming  that  the 
assertions  in  the  substantiation  are  true, 
whether  the  assertions  are  sufficient  to 
support  a  claim  of  trade  secrecy. 
Descriptive  factual  statements  are 
necessary  for  this  purpose.  Conclusory 
statements  of  compliance  do  not  provide 
enough  information  for  EPA  to  make  this 
determinatioa.  Substantiations 
containing  only  condusory  statements 
are  therefore  insufficient  to  support  the 
claim. 


In  addition,  mere  conclusory 
statements  are  insufficient  since  EPA  is 
required  to  evaluate  whether  the  factual 
assertions  are  true  based  on 
supplemental  information  that  a 
claimant  may  be  required  to  submit 
following  the  initial  review. 

The  second  common  problem  in  this 
area  concerns  what  information  may  be 
claimed  trade  secret  under  Title  III.  EPA 
has  received  claims  both  for  entire 
products  (and  not  the  chemical(s]  that  is 
(are)  the  trade  secret),  and  for  chemicals 
that  are  not  reportable  under  Title  III. 
Only  the  specific  chemical  identity 
required  to  be  disclosed  in  sections  303, 
311,  312,  and  313  submissions  may  be 
claimed  as  trade  secret  No  other 
information  may  be  withheld  as  a  trade 
secret  fi-om  publicly  available  Title  III 
reports. 

The  final  problem  in  this  area  is  that 
location  information  claimed  as 
confidential  under  section  312(d)(2)(F) 
should  not  be  sent  to  EPA;  this 
information  should  only  be  sent  to  the 
SERC  LEPC  and  the  fire  department. 
EPA  has  received  several  claims 
accompanied  by  blueprints  of  facilities. 
It  is  neither  necessary  nor  appropriate  to 
send  such  information  to  the  Agency. 

4.  Packaging  of  the  Claim 

The  fourth  problem  area  involved 
packaging  of  claims.  The  items  required 
for  a  complete  filing  have  been  varied 
from  the  proposed  rule,  so  submitters 
are  advised  to  pay  close  attention  to 
what  is  needed.  In  order  for  a  claim  to 
be  complete  under  section  322,  the 
submitter  must  include  in  the  submittal 
the  following  items:  for  section  303 
reports  and  reporting  by  MSDS  under 
section  311,  a  complete  package  will 
include  3  items:  The  pubHc  303  report  or 

311  MSDS,  and  sanitized  and 
unsanitized  substantiation.  Reports 
under  section  3ll  using  the  list  approach, 

312  Tier  D  reports,  and  313  toxi  release 
inventory  reports  will  include  4  items: 
Sanitized  and  unsanitized  311,  312,  or 

313  reports,  plus  a  sanitized  and 
unsanitized  substantiation  for  each 
chemical  claimed  trade  secret. 

Because  multiple  chemicals  may  be 
reported  (and  claimed  trade  secret) 
using  the  311  list  method  and  under  312 
Tier  II,  it  is  of  paramount  importance 
that  claimants  (1)  include  in  the 
unsanitized  submittals  the  specific 
chemical  identity  being  claimed  trade 
secret,  and  (2)  not  separate  the  311  or 
312  filing  from  the  accompanying 
substantiations. 

In  some  cases,  submitters  provided 
separately  each  of  the  four  parts  of  a 
trade  secret  submittal.  The  Agency  must 
receive  a  complete  package;  otherwise, 
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it  is  difficult  to  determine  whether  a 
claim  is  complete  and  what  chemical(s) 
is  (are)  being  claimed  trade  secret.  If  it 
is  not  clear  that  a  chenmcal  identity  is 
being  claimed  trade  secret  EPA  will  not 
know  that  it  shoukl  not  make  the 
information  available  to  the  public.  For 
the  submitter's  own  protection,  securing 
together  all  three  or  four  parts  of  a  claim 
will  make  it  clear  that  a  claim  is 
complete  when  suboiitted. 

These  guiddines  and  requirements 
are  desi^oed  for  the  submitter's  and  the 
Agency's  protection.  If  they  are  not 
followed,  it  will  be  much  more  likely 
that  the  Agency  will  conclude,  based 
solely  on  the  information  provided  by  a 
submitter,  that  a  claim  is  frivolous  or 
incomplete.  It  also  makes  more  likely 
that  the  Agency  will  disclose 
information  that  the  submitter  intended 
to  claim  trade  secret  because  it  was  not 
clear  that  a  claim  was  being  made.  At 
the  same  time,  following  these 
guidelines  permits  EPA  to  make 
appropriate  determinations  of  trade 
secrecy,  and  to  legally  make  public 
those  portions  of  each  submittal 
required  to  be  disclosed,  bi  this  way 
EPA  can  wnrk  to  preserve  the 
confidentiahty  of  legitimate  trade 
secrets,  and  fulfill  the  Congressional 
mandate  to  make  non-trade  secret 
information  pnbKc. 

H.  EnfoTcanent 

Section  325fd]  anthorizes  the 
Administrator  to  assess  a  civil  penalty 
of  $25,000  per  claim  against  a  trade 
secret  daimant  if  the  Administrator 
detennines  that  a  trade  secret  claim  is 
frivolous.  Two  commenters  asked  for  an 
explanation  of  the  term  "frivolous 
claims.**  One  of  these  commenters  asked 
for  policy  gnidance  and  recommended 
that  a  good  faith  test  be  em;rioyed.  A 
third  coBimmter  eaqvessed  support  for 
the  Agency  position  on  frivolous  claims, 
and  requested  that  the  Agency 
determine  the  validity  of  each  trade 
secrecy  claim  without  waiting  for 
petitions  for  disclosure  of  the 
information. 

A  frivolous  claim  is  one  without  a 
factual  or  legal  basis  or  one  where  the 
facts  and  circiunstances  relied  upon  to 
substantiate  a  trade  secrecy  claim  are 
without  merit.  Section  325(c)  authorizes 
the  assessment  c^  a  civil  pertalty  of 
$10,000  per  violation  for  any  person  who 
fails  to  furnish  a  substantiation.  These 
penalties  can  be  assessed  by  either 
administrative  order  or  through  the 
appropriate  U.S.  District  Court. 

The  prt^^xwed  rule  contained  a 
provision  indicating  that  submitters  of 
trade  secret  claims  who  failed  to  submit 
supplemental  information  requested  by 
EPA  may  be  liable  for  a  fine  of  up  to 


SlO.000  per  violation  under  section 
32S(c).  When  EPA  reviewed  the  statute, 
it  was  found  that  this  provision  had 
been  inadvertently  included  in  the 
proposed  rule,  but  was  not  contained  in 
the  Act.  The  final  rule,  therefore, 
contains  no  such  provision. 

V.  Relatioiiship  of  Section  322  to  Other 
Statutes 

A.  Relationship  to  State  Confidentiality 
Statutes 

As  stated  m  the  proposed  rule,  section 
321  of  Title  III  provides  that  nothing  in 
Title  III  "shall  preempt  any  State  or 
local  law."  This  means  that  the 
confidentiality  requirements  of  Title  III 
are  not  to  displace  State  confidentiality 
requirements  under  State  Right-To- 
Know  Acts.  A  State  can  still  prescribe 
the  type  of  information  it  will  dassify  as 
confidential  when  it  gathers  information 
for  its  own  use  imder  a  State  law,  such 
as  a  Rigbt-To-Know  Act.  However,  state 
confidentiality  statutes  do  not  govern 
information  gathered  ander  Federal  law, 
here  Title  HI.  State  coofidentiality 
statutes  only  apply  to  information 
collected  pursuant  to  State  law  for  State 
use.  When  information  is  gathered  under 
Title  m,  the  Federal  confidentiality 
requirements  of  section  322  apply 
regardless  of  whether  the  information  is 
sent  to  a  State  or  Federal  agency 
because  the  information  is  being 
gathered  pursuant  to  a  Federal  statute. 

One  commenter  requested  that  the 
"other"  information  in  the  Title  III  trade 
secret  substantiation  that  is  protected 
under  the  Freedom  of  Information  Act 
be  covered  instead  under  more 
protective  State  law.  The  commenter 
argues  that  this  is  justified  because  the 
information  is  being  sent  to  State  and 
local  entities.  As  stated  above,  the 
destination  of  the  data  is  irrelevant 
because  it  is  being  gathered  pursuant  to 
a  Federal  statute  and  thus  the  only 
protection  allowed  is  Federally  based. 

State  confidentiality  statutes  may 
afiect  Title  III  information  if  State  trade 
secrecy  law  or  regulations  prohibit 
claims  of  trade  secrecy  under  State  law 
for  informati'on  that  a  submitter  must 
also  report  under  Title  UL  Under  the 
substantiation  provisions  of  Title  III,  a 
facility  will  not  be  able  to  justify 
withholding  the  information  under  Title 
III.  One  commenter  stated  that  a  State 
law  may  require  submission  of  data  and 
provide  greater  public  access  to  the  data 
than  would  be  allowed  under  Title  UI 
protection  of  trade  secrets.  In  such 
cases,  the  data  may  not  be  eligible  for 
trade  secret  treatment  under  section  322. 


B.  Overlap  with  Other  EPA- 
A  dministered  Statutes 

Information  collected  pursuant  to  EPA 
regulations  under  statutes  other  than 
Title  III  may  be  similar  to  that  collected 
under  Title  UL  For  purposes  of 
confidentiality,  information  should  be 
claimed  as  confidential  and  will  be 
treated  by  EPA  as  is  required  by  the 
statute  under  which  it  is  collected. 
However,  the  mandatory  release  of 
information  under  one  statute  may 
affect  its  trade  secret  status  under 
another  statute. 

C  Relationship  to  Freedom  of 
Information  Act 

The  procedures  set  out  in  section  322 
apply  only  to  claims  of  trade  secrecy  for 
chemical  identity  made  under  Title  UL 
Pursuant  to  section  322(f),  however, 
submitters  may  claim  as  trade  secret 
any  other  confidential  business  or  trade 
secret  information  which  is  included  in 
the  substantiation,  or  supplemental 
information  submitted  in  the  petition 
process.  Requests  for  disclosure  of  this 
material  must  be  submitted  under  the 
Freedom  of  Information  Act  regulations 
at  40  CFR  Part  2.  EPA  will  make 
determinations  regarding  the  disclosure 
of  this  material  under  those  regulations. 

VI.  Release  of  Tta^  SecTBl  hfcmietian 

A.  Releases  to  States 

Under  section  322fb)  of  the  Act  the 
States,  either  the  governors  or  the  State 
emergency  response  ccnnniissions,  most 
provide  to  any  reqaestkig  person  the 
adverse  health  effects  associated  with 
extremely  hazardous  substances 
(section  309)  and  hazardous  chemicals 
(sections  3ll  and  312)  claimed  as  trade 
secret.  The  States  wiO  not  have  direct 
access  to  the  identities  of  chemicals 
claimed  as  trade  secret  in  preparing 
adverse  heehh  effects  descriptions. 
However,  the  States  have  information 
on  health  effects  in  the  MSDSs 
submitted  under  section  311  for  this 
purpose.  The  MSDS  is  required  to 
include  such  information  for  any 
substance  claimed  as  trade  secret.  Thus, 
governors  or  State  commissions  should 
not  be  hindered  in  meeting  their 
responsibilities  to  provide  descriptions 
of  adverse  health  effects  and  the  trade 
secret  status  of  the  chemicals  will  not  be 
endangered. 

Under  section  322(g)  of  the  Act,  the 
Administrator  shall  provide  to  the  State 
governor,  upon  request,  any  information 
EPA  has  obtained  under  subsection 
(a)(2),  which  includes  specific  chemical 
identities  and  substantiations  for  trade 
secrecy  claims,  and  under  subsection 
(d)(3),  which  includes  the  findings  that 
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assertions  made  in  the  above 
substantiation  materials  are  sufficient. 
Thus,  if  a  State  governor  wished  to 
request  the  chemical  identities  of  any  or 
all  chemicals  claimed  as  trade  secret  in 
any  State,  EPA  will  provide  this 
information  to  the  State  governor,  upon 
request.  However,  governors  are 
prevented  by  section  325(dH2]  from 
"knowingly  and  willfully"  disclosing 
trade  secret  information  to  the  public,  as 
are  all  other  individuals. 

EPA  considered  the  advantages  and 
disadvantages  of  allowing  State 
governors  to  provide  access  to  trade 
secret  infonnation  to  SERCs  and  LEPCs. 
Public  comments  also  proposed  several 
alternative  ways  of  restricting 
disclosure  of  trade  secret  information 
released  to  States. 

While  providing  selected  members  of 
SERCs  and  LEPCs  access  to  chemical 
identities  may  provide  some  beneHts  to 
State  and  local  preparedness  and 
planning,  it  was  determined  that  these 
potential  advantages  were  outweighed 
by  the  possible  consequences  of 
unintended  disclosure  of  bona  Bde  trade 
secrets.  Because  SERCs  often  include 
representatives  from  industry  and  the 
public  and  LEPCs  must  include  these 
representatives  from  industry  and  the 
public,  it  could  be  very  difficult  to 
protect  trade  secrets  &om  wider 
disclosure  than  is  intended.  EPA 
determined  that  the  decision  of  whether 
State  governors  may  provide  trade 
secret  infonnation  to  any  members  of 
SERCs  and  LEPCs  shall  be  left  up  to  the 
discretion  of  the  governors  themselves. 
However,  EPA  has  included  a  provision 
in  the  rule  which  prohibits  State 
governors  from  releasing  trade  secret 
information  to  non-State  employees. 
One  commenter  requested  that  trade 
secret  information  be  given  to  a  State 
only  after  the  State  has  demonstrated  its 
ability  to  safeguard  trade  secret 
information.  The  Agency  requires  in  the 
rule  that  States  take  the  same 
precautions  to  safeguard  this 
information  as  EPA  itself  does.  The 
Agency  believes  that  this  approach  is 
appropriate  to  adequately  protect  trade 
secret  infonnation. 

The  Agency  considered  the  option  of 
allowing  State  governors  to  appoint 
designees  to  be  provided  with  the 
authority  to  request  trade  secret 
chemical  identities  from  EPA.  This  could 
expedite  requests  by  the  State 
departments  of  public  health  for 
information  needed  to  conduct  medical 
research  on  the  health  effects  of 
airborne  toxics.  However,  such  an 
expansion  of  the  list  of  authorized  State 
representatives  beyond  governors  alone 
might  also  increase  the  likelihood  of 


unintended  disclosure  of  bona  fide  trade 
secrets.  The  Agency  concluded  that  it 
does  not  have  the  authority  to  determine 
who  State  governors  may  authorize  to 
obtain  trade  secret  information  from 
EPA.  Consequendy,  the  EPA  determined 
that  only  State  governors  are  authorized 
to  request  and  receive  trade  secret 
information  directly  from  EPA.  as  stated 
in  the  statute. 

B.  Releases  to  Authorized 
Representatives  of  EPA 

In  addition  to  contractors  and 
subcontractors,  EPA  has  recently  begun 
to  use  grantee  personnel  to  perform 
Agency  functions.  Public  conunents 
raised  two  points.  First,  it  was  suggested 
that  the  employees  of  grantees  be 
required  to  sign  confidentiality 
agreements  (as  is  required  of  the 
employees  of  contractors  and 
subcontractors).  Second,  grantees  were 
described  as  presenting  a  greater  risk  of 
disclosure  of  trade  secrets  (because  they 
are  typically  retired  engineers  or  other 
technical  people  having  close 
associations  with  former  employers]  and 
should  be  placed  under  greater 
restrictions  than  contractors  or 
subcontractors  in  general.  Greater 
restrictions  were  suggested  to  include 
either  requirements  for  signing  written 
conflict-of-interest  statenr.ents  or 
requirements  that  grante(-s  must 
demonstrate  a  greater  need  for  trade 
secret  information. 

The  Agency  believes  it  is  appropriate 
to  designate  grantees  as  "authorized 
representatives,"  to  be  treated  in  the 
same  manner  as  Federal  contractors  and 
subcontractors,  as  that  term  is  used  in 
this  regulation.  This  includes  requiring 
full  confidentiality  protection,  the  same 
procedures  that  contractors  must  follow, 
and  similarly  employees  of  grantees  will 
be  required  to  sign  confidentiality 
agreements. 

One  commenter  objected  to  proposed 
§  350.23.  which  makes  contractors 
authorized  representatives  of  EPA  for 
the  purposes  of  the  release  of  trade 
secret  information.  This  provision  is 
mandated  by  the  Act,  however,  and  the 
Agency  cannot  alter  or  delete  it. 
Another  commenter  requested  that  the 
Agency  add  a  provision  to  the  final  rule 
to  make  contractors  who  receive  trade 
secret  information  on  behalf  of  EPA 
aware  of  potential  conflicts  of  interest. 
The  Agency  has  decided  not  to  do  so 
because  contractors  are  already 
required  to  provide  the  Agency  with 
such  assurances  as  part  of  the 
contractual  process. 

One  commenter  stated  that  EPA 
should  comply  with  Export 
Administration  Act  (EAA)  restrictions 
on  the  export  of  technical  data  through 


foreign  nationals.  The  commenter 
suggested  that  through  the  petition 
process,  and  in  particular  through 
releases  to  health  professionals, 
technical  data  could  be  exported.  The 
commenter  also  questioned  whether 
there  exist  suitable  precautions  to 
prevent  the  export  of  technical  data 
through  EPA's  contractors, 
subcontractors,  and  grantees  to  the  EPA. 
Especially  of  concern  would  be  the 
disclosure  of  confidential  business 
information  to  a  citizen  of  a  Category  S 
or  Z  country,  which  are  listed  in  the 
Export  Administration  regulations. 

EPA  has  determined  that  the  intent  of 
these  regulations  is  consistent  with 
those  implementing  the  Export 
Administration  Act.  The  defmition  of 
"technical  data"  found  in  the  EAA 
regulations  reads  in  part  as  follows: 
"Technical  data  means  information  of 
any  kind  that  can  be  used,  or  adapted 
for  use.  in  the  design,  production, 
manufacture,  utilization,  or 
reconstruction  of  articles  or  materials." 
In  section  II.A.  of  the  preamble  to  these 
reguladons,  the  definition  of  trade  secret 
protection  of  specific  chemical  identity 
was  said  to  allow  for  trade  secrecy 
claims  to  be  made  to  protect  the  linkage 
between  a  speciHc  chemical  identity 
and  its  "use.  production,  storage,  or 
processing."  While  these  definitions  are 
similar,  it  is  noteworthy  that  these 
regulations  are  designed  to  protect  the 
described  information  from  release 
except  under  very  narrow,  clearly 
defined,  and  controlled  circumstances. 

It  is  not  EPA's  intention  for  a  foreign 
national  to  obtain  trade  secret 
information  and  export  the  information. 
The  intent  of  the  statute  is  "community 
right  to  know."  EPA  has  every  intention 
of  doing  everything  in  its  power  to 
assure  that  the  information  collected  is 
used  to  inform  and  protect  local 
residents  from  chemical  hazards  present 
in  their  communities.  Disclosures  which 
lead  to  the  export  of  that  information 
out  of  the  United  States  run  counter  to 
that  intent. 

The  statute  does  not  require,  and  EPA 
has  declined  to  establish  a  requirement 
in  these  regulations,  that  petitioners  for 
information  claimed  as  trade  secret 
declare  the  reasons  for  their  request.  It 
would  go  beyond  the  content  of  the 
statute  for  EPA  to  require  them  to  state 
that  they  are  citizens  of  the  United 
States.  When  the  request  of  a  petitioner 
for  release  of  information  claimed  to  be 
trade  secret  is  granted,  the  Agency  has 
determined  that  the  information  is  not. 
in  fact,  a  trade  secret 

As  to  the  export  of  technical  data 
through  contractors,  subcontractors,  and 
grantees  to  the  EPA,  these  authorized 
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representatives  oS  EPA  are  required  to 
sign  confidentiality  agreements  and  to 
provide  full  confidentiality  protection. 

Vn.  Disclosure  to  Healtii  Professionals 

Section  323  of  Title  ID  consists  of 
three  provisions  regarding  access  to 
chemical  identity  information  by  health 
professionals.  These  provisions  require 
the  facility  owner  or  operator  to  disclose 
the  chemical  identity,  including  trade 
secret  chemical  identity,  to  a  health 
professional  for  diagnosis  or  treatment 
in  both  non-emergency  and  emergency 
situations,  and  for  purposes  of 
conducting  preventive  research  studies 
and  providing  medical  treatment  by  a 
health  professional  who  is  a  local 
government  employee.  The  health 
professional  must  sign  a  statement 
regarding  his  need  for  the  chemical 
identity,  and  a  confidentiality 
agreement,  prior  to  disclosure,  except  in 
emergency  situations,  when  these  two 
documents  may  be  detivered  later. 

One  commenter  requested  that  EPA 
delete  entirely  the  requirement  to 
provide  specific  chemical  identity  to 
health  professionals.  The  ccHnmenter 
indicated  that,  in  its  experience,  health 
professionals  were  more  concerned  with 
obtaining  detailed  health  and  safety 
data  than  the  specific  chemical  identity. 
However,  the  commenter  overlooks  the 
fact  that  the  provision  of  the  specific 
chemical  identity,  under  specified 
circumstances,  is  a  direct  requirement  of 
section  323  of  Title  IIL  EPA  cannot  alter 
the  basic  requirements  of  the  statute. 

Health  professionals  may  obtain  trade 
secret  information  for  the  three  purposes 
set  out  in  the  statute.  However,  they  are 
required  to  sign  a  confidentiality 
agreement  and  a  statement  of  need 
stating  that  they  need  the  information 
for  the  purposes  set  out  in  the  statute. 

A.  Non-emergency  Diagnosis  or 
Treatment 

Tlie  first  provision,  part  (a}  of  section 
323,  requires  that  in  non-emergency 
8ituati<m8,  an  owner  or  operator  of  a 
facility  which  is  subject  to  the 
requirements  of  sections  311,  312.  or  313. 
shall  provide  the  specific  chemical 
identity,  if  known,  of  a  hazardous 
chemical,  extremely  hazardous 
substance,  or  a  toxic  chemical  to  a 
health  professional  who  requests  the 
identity  in  writing  and  describes  in  a 
written  statement  of  need  described 
below  a  reasonable  basis  for  suspecting 
that  the  specific  chemical  identity  is 
needed  for  diagnosis  or  treatment  of  an 
individual  or  individuals  who  have  been 
exposed  to  the  chemical  concerned.  The 
health  professional  must  also  state  that 
knowledge  of  the  specific  chemical 
identity  will  assist  in  diagnosis  or 


treatment  of  the  exposed  individual(s). 
The  health  professional  must  certify  that 
the  information  contained  in  the 
statement  of  need  is  true  and  accurate. 
The  health  professional  must  also 
provide  a  signed  confidentiality 
agreement  described  in  VII.E  to  the 
facility  prior  to  gaining  access  to  trade 
secret  chemical  identity.  Any  health 
professional  performing  diagnosis  or 
treatment  not  solely  doctors  or  nurses, 
is  permitted  access  to  trade  secret 
chemical  identity  in  a  non-emergency 
situation. 

B.  Emergency  Situations 

The  second  provision  of  section  323 
deals  with  medical  emergencies  and 
requires  an  owner  or  operator  of  a 
facility  subject  to  the  requirements  of 
sections  311.  312.  or  313  to  immediately 
provide  a  copy  of  an  MSDS.  an 
inventory  form,  or  a  toxic  chemical 
release  form,  including  the  specific 
chemical  identity,  if  known,  of  a 
hazardous  chemical,  extremely 
hazardous  substance.  «*  a  toxic 
chemical,  to  any  treating  physician  or 
nurse  who  requests  the  chemical 
identity  under  emergency  conditions  as 
specified  in  the  statute.  The  treating 
physicians  or  nurses  must  determine 
that:  (1)  a  medical  emergency  exists;  (2) 
the  speciHc  identity  of  the  chemical 
concerned  is  necessary  for  or  will  assist 
in  emergency  w  first-aid  diagnosis  or 
treatment;  and  (3)  the  individual  or 
individuals  being  diagnosed  or  treated 
have  been  expowd  to  the  chemical 
concerned. 

In  response  to  public  comments,  EPA 
considered  whether  health  professionals 
other  than  treating  physicians  and 
nurses  (sudi  as  commercial  spill 
contractors,  paramedics,  and  other 
emergency  medical  services  workers) 
should  be  provided  access  to  trade 
secret  chemical  identities  under  this 
provision.  The  Agency  decided  that  only 
treating  physicians  and  nurses  are 
entitled  to  such  access,  in  accordance 
with  the  specific  wording  of  the  statute 
and  following  the  intent  of  the  OSHA 
provisions.  In  a  medical  emergency,  only 
the  doctor  or  nurse  will  conduct  the 
medical  examination  and  diagnose  the 
necessary  treatment.  Most  necessary 
information  could  be  obtained  from 
M^Ss  and  other  Title  III  forms. 
Consequently,  it  is  not  necessary  for 
personnel  other  than  doctors  and  nurses 
to  have  access  to  trade  secret 
information. 

The  requesting  physician  or  nurse  in 
such  an  emergency  does  not  need  to 
submit  a  written  confidentiality 
agreement  or  statement  of  need  prior  to 
receiving  the  trade  secret  chemical 
identity.  The  owner  or  operator 


disclosing  such  information  may. 
however,  require  a  written 
confidentiality  agreement  and  statement 
of  need  as  soon  as  circumstances 
permit. 

Some  industry  commenters  (Hi  the 
proposed  rule  expressed  concern  that 
although  they  would  be  willing  to 
provide  information  in  the  case  of  a  true 
emergency,  that  the  procedures  therein 
would  not  provide  adequate  protection 
against  fraudulent  attempts  to  obtain 
confidential  information.  EPA 
considered  requiring  procedures  such  as 
phone  calls  or  the  development  of  a 
system  of  identification  numbers.  These 
procedures,  however,  would  be 
burdensome,  beyond  the  scope  of  the 
statute  and  of  limited  efficiency  for  the 
various  scenarios  possible  in  emergency 
situations.  For  these  reasons,  EPA 
decided  not  to  recommend  a  ^>ecific 
verification  procedure.  If  the  faciUty 
wishes  to  verify  that  the  situation  is  an 
emergency,  the  facility  must  do  so 
without  compromising  the  need  to 
immediately  provide  the  information 
requested  by  treating  physicians  and 
nurses.  Chemical  identities  absolutely 
may  not  be  disclosed  or  used  for  any 
purpose  other  than  the  proper  treatment 
and  diagnosis  of  a  chemically  related 
injury  or  illness. 

C.  Preventive  and  Treatment  Measures 

The  third  provision  of  section  323 
deals  with  preventive  and  treatment 
measures  by  local  health  professionals. 
This  subsection  is  intended  to  allow 
local  health  professionals  access  to 
information  on  chemicals  in  order  to 
facilitate  epidemiological  and 
toxicological  research  and  to  render 
medical  treatment  for  the  effects  of 
chemical  exposures.  This  subsection 
requires  an  owner  or  operator  of  a 
facility  to  promptly  provide  the  specific 
chemical  identity,  if  known,  of  a 
hazardous  diemical,  an  extremely 
hazardous  substance,  or  a  toxic 
chemical  to  any  health  professional  who 
is  a  local  government  employee  or  under 
contract  with  a  local  government  who 
submits  a  request  in  writing  and 
provides  a  written  statement  of  need 
and  a  confidentiality  agreement.  The 
statement  of  need  must  describe  one  or 
more  of  the  needs  set  forth  in  the 
regulations. 

Under  this  section  of  the  statute,  EPA 
interprets  the  term  "health  professional" 
to  be  any  health  professional  with  the 
professional  expertise  to  perform  the 
types  of  research  and  treatment  set  forth 
in  the  statute,  and  who  is  employed  by 
the  local  government.  Under  this 
section,  such  health  professionals  as 
physicians,  toxicologists  and 
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epidemiologists  may  gain  access  to 
trade  secret  chemical  identity. 

A  few  industry  commenters  argued 
that  a  provision  should  be  made  for 
allowing  disclosure  of  relevant  health 
effects  information  other  than  the 
chemical  identity  in  this  preventive  and 
treatment  measures  section.  They 
asserted  that  other  information  will  be 
suiTicient  to  conduct  the  listed  types  of 
studies  and  surveillance.  EPA  considers 
it  inappropriate  to  place  regulatory 
limitations  on  the  six  statutory 
situations  in  which  health  professionals 
may  seek  disclosure  of  chemical 
identities  because  they  are  explicitly 
mentioned  in  the  statute. 

D.  Statement  of  Need 

In  the  proposed  rule,  EPA  requested 
comment  concerning  whether  the 
statement  of  need  should  contain  a 
detailed  description  of  why  the 
disclosure  of  the  following  information 
would  not  be  sufficient  to  enable  the 
health  professional  to  provide  medical 
services:  (a)  The  properties  and  effects 
of  the  chemical,  (b)  measures  for 
controlling  the  public's  exposure  to  the 
chemical,  (c)  methods  of  monitoring  and 
analyzing  the  public's  exposure  to  the 
chemical  and  (d)  methods  of  diagnosing 
and  treating  harmful  exposure  to  the 
chemical.  These  are  the  provisions  in 
the  Occupational  Safety  and  Health  Act 
Hazard  Commimication  Standard.  One 
commenter  objected  strongly  to  the 
inclusion  of  these  provisions,  citing  the 
paramount  interest  in  allowing  health 
professionals  to  "undertake  their  own 
independent  course  of  treatment,  and 
hopefully  to  prevent  futiire  disease." 
Industry  commenters,  on  the  other  hand, 
asserted  that,  in  the  vast  majority  of 
cases,  information  necessary  for 
diagnosis  and  treatment  can  be 
provided  without  disclosing  specific 
chemical  identity.  They  argued  for  a 
presumption  against  disclosure,  which 
would  justify  a  higher  standard  for  the 
health  professional  to  meet  in 
demonstrating  that  trade  secret 
information  should  be  disclosed. 

The  Agency  has  decided  not  to 
explicitly  include  the  OSHA  provisions 
in  the  final  rule.  The  statutory 
requirement  that  a  health  professional 
describe  "a  reasonable  basis"  why  the 
specific  chemical  identity  is  needed  will 
implicitly  explain  why  other  information 
would  not  be  sufficient.  The  Agency 
believes  the  OSHA  provisions  would  be 
unnecessary. 

E.  Confidentiality  Agreement 

The  confidentiality  agreement 
required  of  the  health  professional  must 
state  that  the  health  professional  will 
not  use  the  trade  secret  chemical 


identity  for  any  purpose  other  than  the 
health  needs  asserted  in  the  statement 
of  need,  or  as  may  otherwise  be 
authorized  by  the  terms  of  the 
agreement  itself.  This  agreement  may  be 
negotiated  between  the  health 
professional  and  the  facility. 

The  provisions  in  the  confidentiality 
agreement  will  enable  the  health 
professional  to  clearly  understand  the 
extent  of  disclosures  permissible.  At  a 
minimum,  the  written  confidentiality 
agreement  shall  include  a  description  of 
the  procedures  to  be  used  to  maintain 
the  confidentiality  of  the  disclosed 
information  and  a  statement  by  the 
health  professional  that  he  will  not  use 
the  information  for  any  purpose  other 
than  the  health  needs  asserted  in  the 
statement  of  need.  Also,  the  health 
professional  must  agree  not  to  release 
the  information  under  any 
circumstances,  except  as  authorized  by 
the  terms  of  the  agreement.  However, 
this  authorized  disclosure  may  be 
structured  so  that  the  health 
professional  may  release  the  trade 
secret  chemical  identity  to  other  health 
professionals  if  the  professionals 
routinely  rely  on  each  other's  expertise 
for  needed  advice.  The  agreement  may 
also  specify  that  the  Hrst  health 
professional  may  disclose  the  trade 
secret  chemical  identity  to  other  health 
professionals  if  such  disclosure  is 
necessary  in  order  for  the  first 
professional  to  learn  necessary 
information  to  render  a  professional 
opinion.  Except  in  those  instances 
specified  in  the  confidentiality 
agreement,  the  health  professional  may 
not  be  permitted  to  release  the 
information  to  other  health 
professionals.  The  health  professional 
may  be  permitted  to  write  articles  for 
medical  journals  or  to  go  on  speaking 
tours  discussing  the  chemical  involved  if 
such  activity  does  not  result  in  the 
disclosure  of  the  identity  of  the  chemical 
and  the  facility's  relationship  to  that 
chemical. 

The  proposed  rule  included  a 
reasonable  pre-estimate  of  damages  as 
an  appropriate  legal  remedy  in  the  event 
of  a  breach  of  the  confidentiality 
agreement.  Commenters  expressed 
concern  that  inclusion  of  pre-estimates 
of  damages  in  confidentiality 
agreements  may  have  a  chilling  effect  on 
health  professionals,  discouraging  them 
from  entering  into  such  agreements. 
Many  health  professionals  may  be 
unable  or  unwilling  to  assume  the 
liability  associated  with  such  a 
provision  in  exchange  for  obtaining 
information  necessary  for  them  to 
provide  proper  treatment  or  diagnosis. 
Several  commenters  characterized  this 
liability  as  "unreasonable"  and  "not 


contemplated  by  the  legislation."  EPA 
agrees  with  the  commenters  and  the 
provision  for  a  pre-estimate  of  damages 
has  been  deleted  from  the  final  rule.  The 
Agency  believes  that  the  underlying 
purpose  of  the  confidentiality  agreement 
is  to  protect  a  facility's  trade  secret 
chemical  identity  from  unlimited  and 
unbridled  disclosure,  not  to  make  it 
overly  burdensome  or  difficult  for  the 
health  professional  to  obtain  the  specific 
identity  of  a  chemical. 

This  confidentiality  agreement  is 
subject  to  State  law  and  State 
contractual  remedies.  Also,  nothing  in 
this  regulation  precludes  the  facility  or 
health  professional  from  pursuing  non- 
contractual remedies  to  the  extent 
permitted  by  law. 

F.  Related  Issues 

Following  the  receipt  of  a  written 
request,  the  facility  owner  or  operator  to 
whom  such  request  is  made  shall 
promptly  provide  the  requested 
information  to  the  health  professional. 
EPA  considered  specifically  defining 
"promptly"  and  "immediately"  to  mean 
a  particular  number  of  days.  Two 
commenters  discussed  the  Agency's 
failure  to  define  the  term  "immediately" 
in  the  context  of  the  requirement  to 
release  chemical  identification 
information  to  health  professionals.  One 
of  these  commenters  asked  that  the 
Agency  define  the  term,  while  the  other 
commenter  expressed  support  for  the 
Agency's  decision  to  not  specify  a 
particular  time  period  to  provide  the 
information.  For  the  reasons  stated 
above,  the  Agency  will  refrain  from 
defining  "immediately"  more 
specifically.  The  Agency  did  not  receive 
any  comments  on  this  issue  and  has 
decided  not  to  define  the  terms  because 
of  the  concern  that  defined  times  will 
limit  the  speed  of  response.  The  statute 
requires  "immediate"  provision  of  data 
in  the  case  of  medical  emergencies  and 
EPA  interprets  this  to  mean  that  the 
owner  or  operator  will  provide  the  data 
over  the  telephone,  without  requiring  a 
written  statement  of  need  or  a 
conHdentiality  agreement  in  advance. 

As  stated  in  the  proposed  rule,  the 
Agency  is  aware  of  the  possible 
situation  where  the  owner  or  operator  of 
a  facility  is  unable  to  provide  the 
chemical  identity  because  the 
manufacturer  of  the  chemical  has  kept 
the  identity  confidential.  In  these 
situations,  EPA  suggests  that  the  owner 
or  operator  of  the  facility  put  the 
requester  in  touch  with  the  supplier  of 
the  chemical,  but  the  facility  is  not 
responsible  for  supplying  information 
which  it  cannot  obtain  for  itself. 
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EPA  received  a  comment  that  if  a 
patient  becomes  aware,  or  wishes  to 
learn,  the  chemical  identity  of  a 
substance  he  was  exposed  to,  he  should 
be  required  to  sign  a  confidentiality 
agreement.  Since  the  provisions  of 
section  323  deal  only  with  the  release  of 
information  to  health  professionals,  the 
Agency  cannot  require  disclosures  to 
patients  as  part  of  this  rulemaking. 

The  regulation  authorizes  health 
professionals  to  refer  to  trade  secret 
chemical  identity  in  discussions  with 
EPA  personnel,  who  themselves  are 
authorized  to  have  access  to  Title  III 
trade  secret  information.  This  is  based 
on  a  provision  of  the  OSHA  Hazard 
Communication  Standard.  Several 
commenters  suggested  that  the  Title  III 
regulations  should  restrict  the  release  of 
confidential  information  from  health 
professionals  to  EPA  to  a  greater  extent 
than  was  provided  in  the  proposed  rule. 
Specifically,  several  commenters  stated 
that  Title  III  trade  secret  regulations 
should  mirror  the  procedures  in  the 
OSHA  Hazard  Communication 
Standard,  which  requires  that  the 
government  provide  notice  to  the  facility 
owner  or  operator  whenever  a  health 
professional  transmits  trade  secret 
information  to  the  government  agency. 
Based  on  the  comments,  EPA  considered 
three  options  for  restricting  releases  of 
trade  secret  information  from  health 
professionals  to  the  Agency.  First,  EPA- 
considered  the  addition  of  a  requirement 
similar  to  OSHA's  that  notice  be  given 
to  the  facility  owner  or  operator 
whenever  a  health  professional  provides 
trade  secret  information  to  EPA.  The 
second  option  considered  was  the 
limitation  of  communications  between 
EPA  and  the  health  professional  to  the 
generic  class  or  category,  in  non- 
emergency situations.  The  third  option 
considered  was  to  establish  procedures 
similar  to  Confidential  Business 
Information  (CBI)  Procedures  utilized 
under  TSCA.  In  this  option,  the  health 
professional  would  be  required  to  verify 
that  an  EPA  employee  is  on  a  CBI 
authorized  access  list  before  disclosing 
trade  secret  chemical  identities. 

EPA  evaluated  the  options  and 
decided  that  each  one  would  impede 
timely  transmission  of  important  health 
effects  data  necessary  for  proper 
diagnosis  and  treatment.  The  procedures 
would  be  administratively  cumbersome 
and  they  are  not  explicitly  required  by 
the  statute.  The  Agency  is  already  fully 
aware  of  the  necessity  to  protect  trade 
secret  information  and  believes 
additional  procedures  are  unnecessary. 

EPA  construes  section  323  to  mean 
that  a  facility  is  not  permitted  to  deny 
disclosure  of  a  specific  chemical  identity 


to  a  health  professional  under  any 
circumstances  provided  there  is  a 
written  statement  of  need  and  a  written 
confidentiality  agreement.  Section  325(c) 
empowers  EPA  to  assess  civil  penalties 
of  up  to  $10,000  for  failure  to  disclose  the 
trade  secret  chemical  identity  to  health 
professionals  in  emergency  situations, 
as  required  by  section  323(b).  Health 
professionals  may  also  sue  under 
section  325(e)  in  U.S.  District  Court  to 
obtain  the  information. 

VIII.  Summary  of  Supporting  Analyses 

A.  Regulatory  Impact  Analysis 

1.  Purpose 

Executive  Order  (E.O.)  No.  12291 
requires  each  federal  agency  to 
determine  if  a  regulation  is  a  "major" 
rule  as  defined  by  the  Order  and  to 
prepare  a  Regulatory  Impact  Analysis 
(RIA)  in  connection  with  each  major 
rule.  EPA  has  determined  that  the 
requirements  and  procedures 
established  in  this  rulemaking  for 
treatment  of  chemical  data  considered 
to  be  trade  secret  by  facilities  reporting 
under  other  sections  of  Title  III  do  not 
constitute  a  major  rule  under  E.O.  No. 
12291.  The  Agency  has  prepared  an 
economic  analysis  to  assess  the 
economic  impacts  of  the  final  regulation 
on  affected  industry  and  government 
entities.  The  following  summary  of 
results  are  presented  in  detail  in 
Regulatory  Impact  Analysis  in  Support 
of  Final  Rulemaking  under  Sections 
322-323  of  the  Superfund  Amendment 
and  Reauthorization  Act  of  1986. 

2.  Methodology 

EPA  conducted  an  assessment  of  the 
costs  and  benefits  associated  with  this 
final  rule  and  the  primary  provisions  of 
sections  322  and  323,  including  the 
preparation  of  trade  secrecy  claims  by 
facilities;  the  processing  and  storing  of 
claims  by  EPA;  the  public  petition  and 
review  process;  the  provision  of  adverse 
health  effects  data  for  chemicals  whose 
identities  are  withheld  as  trade  secrets; 
and  special  access  procedures  under 
which  facilities  must  promptly  provide 
chemical  data  to  members  of  the  health 
profession. 

This  analysis  considered  the  costs 
that  five  groups  will  incur  as  a  result  of 
the  rule  and  the  section  322-323 
provisions.  These  five  groups  are: 
facilities,  EPA,  public  petitioners.  States, 
and  health  professionals. 

The  economic  analysis  conducted  for 
the  final  rule  took  into  account  public 
comments  on  the  proposed  rule  and 
modifications  made  to  other  Title  III 
reporting  provisions.  Among  the  changes 
incorporated  into  the  economic  analysis 
supporting  the  final  rule  are  the  trade 


secret  claims  made  by  non- 
manufacturing  facilities  submitting 
reports  under  sections  311  and  312  of 
SARA;  increased  costs  for  the  public 
petition  and  review  process;  and 
consideration  of  the  potential  for  cost 
savings  per  claim  that  may  result  when 
facilities  file  trade  secret  claims  for  the 
same  chemical  under  different  Title  III 
reporting  sections. 

The  economic  analysis  for  the  final 
rule  confirms  that  facilities  will  make 
trade  secret  claims  in  about  0.1  percent 
of  the  reprtrts  submitted  under  Title  III. 
This  confirmation  is  based  on  the  low 
number  of  trade  secret  claims  having 
actually  been  made  by  facilities  in  1987 
during  the  first  round  of  reporting  under 
section  311  of  SARA. 

3.  Results 

The  economic  analysis  conducted  for 
the  final  rule  estimated  the  costs  that 
would  be  incurred  by  each  of  the  five 
groups  affected  by  the  rule  and  the 
statutory  provisions.  The  aggregate 
present  value  costs  during  the  first  10 
years  of  Title  III  reporting,  using  a 
discount  rate  of  4  percent,  are  estimated 
to  be  approximately  $67.6  million,  or  an 
average  of  $6.8  million  annually.  The 
following  discussion  summarizes  the 
costs  that  each  of  the  major  groups  is 
estimated  to  incur. 

Facilities.  Industrial  facilities  incur 
the  largest  amount  of  costs  in  preparing 
and  filing  trade  secret  claims.  They  also 
will  incur  costs  when  they  respond  to 
public  petitions  challenging  their  trade 
secret  claims  and  when  they  provide 
trade  secret  information  to  health 
professionals. 

Facilities  will  incur  the  greatest  costs 
in  1990,  when  the  section  311  MSDS 
reporting  threshold  for  non- 
manufacturing  facilities  is  assumed  to 
decline  from  lO.OOG  pounds  to  500 
pounds.  The  1990  facility  costs  are 
estimated  in  the  analysis  to  be 
approximately  $26.4  million. 

The  analysis  also  estimates  the  costs 
of  an  individual  facility  filing  a  trade 
secret  claim  for  the  first  time  and  the 
costs  to  file  subsequent  trade  secret 
claims.  An  average  facility  will  incur 
costs  of  approximately  $1,100  when  it 
files  its  first  trade  secret  claim,  and 
between  $270  and  $563  when  it  files  a 
subsequent  claim,  depending  on  the  type 
of  claim  made.  If  the  public  challenges  a 
trade  secret  claim  that  a  facility  makes, 
the  analysis  estimates  that  a  facility  will 
incur  an  average  of  about  $1,300  dollars 
to  provide  supplemental  information  to 
support  the  original  substantiation.  The 
analysis  also  estimates  that  these  costs 
could  range  as  high  as  $3,400  if  s 
facility's  claim  is  rejected  by  EPA  and 
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the  facility  appeals  the  decision  to 
EPA'i  Office  of  General  Counsel. 
FiQaUy.  the  analytis  estimates  that 
facilities  will  incur  costs  under  the 
provisions  of  section  323  that  range  from 
$110  to  $ZSO  in  responding  to  each 
request  made  by  a  health  professional 
for  information  about  trade  secret 
chemicals. 

The  time  burden  that  this  rule  places 
upon  focilities  having  trade  secrets  is 
estimated  to  consist  of:  ia4  hours  for  a 
facility  to  become  famiUar  with  the 
provisions  of  the  rule  and  screen  its 
chemicals  to  determine  which  are  trade 
secrets,  22.8  hours  to  prepare  a  claim 
(including  21.3  hours  to  complete  the 
substantiation  form]  for  the  first 
chemical  submitted  as  a  trade  secret 
and  17.7  hours  to  prepare  additional 
claims  for  other  chemicals  (including 
16.2  hours  per  chemical  to  complete  the 
substantiation  form).  In  cases  w^re  a 
facility  submits  claims  for  the  same 
chemical  involving  reports  made  under 
different  sections  of  Title  m.  the 
additional  related  claims  require  less 
effort  because  the  facility  wUl  be  able  to 
utilize  seme  or  all  of  the  information 
prepared  lor  the  first  claim  (generally 
associated  with  the  chemical's  MSDS 
filing).  The  time  needed  for  each  such 
related  claim  is  estimated  to  range  from 
1.7  to  14.B  hours. 

EPA.  The  economic  analysis  estimates 
the  aggregate  ten-year  present  value 
cost  that  EPA  wiU  tncor  under  the  three 
sections  of  the  nde  to  be  approximately 
$2.6  million,  or  an  average  of  $260,000 
amraally.  These  costs  result  firom  EPA 
processing  mid  storing  trade  secret 
claims,  responding  to  public  petitions 
challenging  trade  secret  claims,  and 
providing  adverse  health  effects 
information  on  section  313  chemicals  to 
states  and  the  public. 

The  procnsing  and  storing  of  trade 
secret  claims  and  responding  to  public 
petitions  result  in  EPA  incurring  the 
largest  costs.  The  analjrsis  estimates 
that  EPA  will  incur  costs  of 
approximately  nine  dollars  to  process 
and  store  eacii  trade  secret  claim,  in 
addition  to  annual  costs  of 
approximately  $60000  to  maintain  a 
record  storage  and  tracking  system.  The 
Agency  also  wMl  incar  average  costs  of 
approximately  $1,906  when  the  public 
files  a  petition  to  challenge  a  trade 
secret  daioi.  The  analysis  estimates  that 
these  costs  could  range  from  $1.4S0  to 
$5,040,  depending  on  the  circumstances 
of  the  daiin  and  the  decision  made 
about  the  validity  of  the  petition. 

Petitmiten.  Pinhc  petitioners  are 
estimated  to  incur  total  present  value 
costs  of  about  $48^)00  over  the  ten  year 
period  analyzed  in  the  report.  Each 
public  petition  filed  is  estimated  to  cost 


the  public  petitioner  approximately  $75, 
and  the  public  is  assumed  to  file  an 
arerage  of  72  petiHens  annually  during 
the  first  ten  years  of  Htle  III  reporting. 
Hie  ana^is  estimates  that  the  public 
will  file  tfw  largest  number  of  petitions 
in  1990,  correspondiag  to  the  year  in 
which  facflities  file  ttie  largest  number 
of  claims.  The  total  estimated  costs 
incurred  by  the  public  in  1990  are 
appnudotately  ^0.000. 

States.  The  economic  analjrsis 
conducted  for  the  final  rule  estimates 
that  the  present  value  of  costs  incurred 
by  the  states  wiU  be  about  $443,000 
during  the  first  ten  years  of  Title  III 
reporting,  or  approximately  $44,000 
annually  ($860  annually  per  state). 
These  costs  wiU  be  incurred  in  the 
course  of  requesting  information  from 
EPA  on  trade  secret  chemicals  and 
dissetninating  adverse  healdi  effects 
information  to  the  public.  The  analysis 
estimates  that  each  state  will  incur  costs 
of  $33  to  request  from  EPA  adverse 
health  effects  hdormation  on  section  313 
chemicals;  the  state  will  incur  costs  of 
about  $50  to  respond  to  each  request 
from  the  public  for  adverse  health 
infonnation  on  section  302-304  and  311- 
312  chemicals  6iat  facilities  claim  trade 
secret. 

States  also  wiU  incur  costs  to  compile 
adverse  health  effects  infonnation  on 
chemicats  reported  under  Title  III  in 
preparation  for  public  requests,  and  to 
sanitize  the  profiles  in  order  not  to 
divulge  trB<fo  seoet  information.  This  is 
estimated  to  cost  states  approximately 
$85,300  in  1988,  when  they  wdll  develop 
most  of  the  chemical  profiles,  and 
approximately  $4,200  in  each 
subsequent  year  to  develop  profiles  for 
new  chemicals  that  facilities  claim  trade 
secret 

Health  Professionals.  The  analysis 
estiflMtes  ttiat  the  aggregate  present 
value  costs  to  health  proifessionals  will 
be  approximately  $372,000  during  the 
first  ten  years  of  Tide  HI  reporting,  or 
approximately  $37,200  annually.  The 
analysis  also  estimates  that  health 
professionals  will  incur  a  range  of  costs 
between  $110  and  $140  in  making  a 
request  of  a  facility  for  a  trade  secret, 
depending  on  the  particular 
circumstances  of  the  request  as 
described  under  section  323  of  the  rule. 

Sensitivity  Analyses.  After  calculating 
aggregate  costs  for  each  of  the  five 
groups,  eight  sensitivity  analyses  were 
conducted  to  test  die  effect  <rf  important 
assumptions  on  the  total  costs  of  the 
rule,  lliese  analyses  included  the 
number  of  trade  secret  claims  that 
facilities  will  file,  the  costs  of  filing  a 
trade  secret  claim,  the  likely  effect  of 
linkage  on  the  number  of  trade  secret 
claims,  the  number  of  Tier  II  claims 


under  section  312,  the  number  of 
petitions  that  the  public  files  challenging 
facility  trade  secret  claims,  the  number 
of  requests  for  adverse  healdi  effects 
information,  and  the  number  of  requests 
health  professionals  make  for  the 
identity  of  trade  secret  chemicals. 

The  sensitivity  analyses  demonstrated 
that  the  costs  of  the  final  rule  are  most 
sensitive  to  the  number  of  trade  secret 
claims  that  facilities  will  file  and  the 
costs  of  filing  each  claim. 

Benefits.  Benefits  may  arise  as  a 
result  of  this  rule  both  for  facilities  and 
for  the  public.  Relationships  among  the 
activities  undertaken  by  various 
affected  groups  are  complex  and  only  a 
qualitative  discussion  of  benefits  is 
included  in  the  economic  analysis.  For 
facilities,  direct  benefits  may  include 
protection  of  trade  secrets  involving 
chemicals  used  in  production  processes, 
that,  by  definition,  involve  information 
that  permit  a  facility  to  have  a 
competitive  advantage  over  another 
facility.  For  the  public,  the  rule  provides 
a  petition  and  review  process  that 
allows  challenge  of  the  validity  of  a 
trade  secret  claim  Qirough  an 
administrative  review  process,  and 
allows  health  effects  information  to  be 
disclosed  without  jeopardizing  the 
competitive  position  of  the  facility. 

B.  Regulatory  Flexibility  Analysis 

1.  Purpose 

Under  the  Regulatory  Flexibility  Act 
of  1980.  a  Regulatory  Flexibility 
Analysis  must  be  performed  for  all  rale 
that  are  likely  to  have  a  "significant 
impact  on  a  substantial  number  of  small 
entities"  (small  busineeses,  small 
ofganizationB.  and  small  governmental 
jurisdictions).  The  analysis  contained  in 
this  economic  analysis  addresses  the 
impact  of  this  rule  on  raiatl  entities. 
Based  on  this  analysis.  EPA  has 
concluded  that  although  a  large  number 
of  small  businesses  reporting  under  Title 
in  could  be  aCfected  by  this  rule,  the 
costs  of  the  rule  generally  will  be  low  on 
a  per  feciiity  basis  and  that  significant 
impacts  will  not  result 

2.  Methodology  and  Results 

In  order  to  assess  the  likely  economic 
impacts  that  this  final  rule  will  have  on 
small  businesses,  EPA  compared  likely 
average  costs  for  small  facilities  to  file  a 
trade  secret  claim  with  median  sales  for 
those  fadlities,  and  evaluated  whether 
the  rule  likely  would  affect  a  substantial 
number  of  small  entities. 

The  results  of  the  economic  analysis 
show  generally  that  the  cost  of  filing  a 
trade  secret  claim  will  not  be  a  burden 
on  facilities  because  the  likely  costs  of 
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Tiling  a  trade  secret  claim  under  a  worst- 
case  scenario  tested  in  the  analysis  are 
less  than  one  percent  of  median  sales. 
EPA  defmed  small  businesses  in  this 
analysis  to  be  those  with  fewer  than  20 
employees.  The  number  of  small 
businesses  under  this  definition  is 
estimated  to  be  approximately  2,794,400 
facilities  (the  universe  of  facilities  in 
categories  covered  by  section  303,  the 
broadest  of  the  sections  associated  with 
trade  secrecy  claims).  The  economic 
analysis  conducted  for  the  final  rule 
estimates  that  approximately  61,600 
facilities  will  file  trade  secret  claims 
during  the  first  ten  years  of  Title  III 
reporting.  If  all  facilities  filing  trade 
secret  claims  met  the  definition  of 
"small  business."  this  would  encompass 
only  2.2  percent  of  small  businesses, 
well  below  the  usual  level  of  20  percent 
established  by  EPA  to  represent  a 
"substantial"  number  of  small  facilities. 

3.  Certification 

On  the  basis  of  the  analyses 
contained  in  the  economic  analysis  with 
respect  to  the  impact  of  this  rule  on 
small  entities.  I  hereby  certify  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  rule,  therefore,  does  not 
require  a  Regulatory  Flexibility 
Analysis. 

C.  Paperwork  Reduction  Act 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  27.7  to  33.2  hours  per 
response,  with  an  average  of  28.8  hours 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Chief, 
Information  Policy  Branch,  PM-223,  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  20460:  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

OMB  has  reviewed  the  information 
collection  requirements  contained  in  this 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  Control  Number  2050-0078. 

List  of  Subjects  in  40  CFR  Part  S50 

Chemicals.  Hazardous  substances. 
Extremely  hazardous  substances.  Toxic 
chemicals.  Community  right-to-know, 
Superfund  Amendments  and 


Reauthorization  Act,  Trade  secrets. 
Trade  secrecy  claims.  Intergovernmental 
relations. 

Dated:  July  21. 1988. 
Lee  M.  Thomas. 

Administrator. 

For  the  reasons  set  out  in  the 
Preamble,  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Part  350  to  read  as  follows: 

PART  350— TRADE  SECRECY  CLAIMS 
FOR  EMERGENCY  PLANNING  AND 
COMMUNITY  RIGHT-TO-KNOW 
INFORMATION:  AND  TRADE  SECRET 
DISCLOSURES  TO  HEALTH 
PROFESSIONALS 

Subpart  A— Traci*  Secrecy  Ctaiine 

Sec 

350.1  Deflnltions. 

350.3    Applicability  of  subpart:  priority 

where  provisions  conflict;  interaction 

with  40  CFK  Part  2. 
350.5    Assertion  of  claims  of  trade  secrecy. 
350.7    Substantiating  claims  of  trade  secrecy. 
350.9    Initial  action  by  EPA. 
350.11    Review  of  claim. 
350.13    SuHiciency  of  assertions. 

350.15  Public  petitions  requesting  disclosure 
of  chemical  identity  claimed  as  trade 
secret. 

350.16  Address  to  send  trade  secrecy  claims 
and  petitions  requesting  disclosure. 

350.17  Appeals. 

350.18  Release  of  chemical  identity 
determined  to  be  non-trade  secret:  notice 
of  Intent  to  release  chemical  identity. 

360.19  Provision  of  information  to  States. 
360.21    Adverse  health  effects. 

350.23    Disclosure  to  authorized 

representatives. 
350.25    Disclosure  in  special  circumstances. 
350.27    Substantiation  form  to  accompany 

claims  of  trade  secrecy,  instructions  to 

substantiation  form. 
Appendix  A — Restatement  of  Torts  section 

757.  comment  b 

Subpart  B— DiacloMre  of  Trade  Secret 
Information  to  Health  Prof  eeeionato 

350.40    Disclostu%  to  health  professionals. 

Authority:  42  U.S.C.  11042, 11043  and  11048 
Pub.  L  99-499, 100  Stat.  1747. 

Subpart  A— Trade  Secrecy  Ctaims 

S  350.1    Deflnltione. 

"Administrator"  and  "General 
Counsel"  mean  the  EPA  officers  or 
employees  occupying  the  positions  so 
titled. 

"Business  confidentiality"  or 
"confidential  business  information" 
includes  the  concept  of  trade  secrecy 
and  other  related  legal  concepts  which 
give  (or  may  give)  a  business  the  right  to 
preserve  the  confidentiality  of  business 
information  and  to  limit  its  use  or 
disclosure  by  others  in  order  that  the 
business  may  obtain  or  retain  business 
advantages  it  derives  from  its  right  in 


the  information.  The  definition  is  meant 
to  encompass  any  concept  which 
authorizes  a  Federal  agency  to  withhold 
business  information  under  5  U.S.C. 
552(b)(4),  as  well  as  any  concept  which 
requires  EPA  to  withhold  information 
from  the  public  for  the  benefit  of  a 
business  under  18  U.S.C.  1905. 
"Claimant"  means  a  person 
submitting  a  claim  of  trade  secrecy  to 
EPA  in  connection  with  a  chemical 
otherwise  required  to  be  disclosed  in  a 
report  or  other  filing  made  under  Title 

m. 

"Petitioner"  is  any  person  who 
submits  a  petition  under  this  regidation 
requesting  disclosure  of  a  chemical 
identity  claimed  as  trade  secret. 

"Sanitized"  means  a  version  of  a 
document  from  which  information 
claimed  as  trade  secret  or  confidential 
has  been  omitted  or  withheld. 

"Senior  management  official"  means 
an  official  with  management 
responsibility  for  the  person  or  persons 
completing  the  report  or  the  manager  of 
environmental  programs  for  the  fadlity 
or  establishments,  or  for  the  corporation 
owning  or  operating  the  facility  or 
establishments  responsible  for  certifying 
similar  reports  imder  other 
environmental  regulatory  requirements. 

"Specific  chemical  identity"  means 
the  chemical  name.  Chemical  Abstracts 
Service  (CAS)  Registry  Number,  or  any 
other  information  that  reveals  the 
precise  chemical  designation  of  the 
substance.  Where  the  trade  name  is 
reported  in  lieu  of  the  specific  chemical 
identity,  the  trade  name  will  be  treated 
as  the  specific  chemical  identity  for 
purposes  of  this  part. 

"Submitter"  means  a  person  filing  a 
required  report  or  making  a  claim  of 
trade  secrecy  to  EPA  imder  sections  303 
(d)(2)  and  (dH3).  311.  312.  and  313  of 
Tide  m. 

"Substantiation"  means  the  written 
answers  submitted  to  EPA  by  a 
submitter  to  the  specific  questions  set 
forth  in  this  regulation  in  support  of  a 
claim  that  chemical  identity  is  a  trade 

"Title  ID"  means  Titie  UI  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986.  also  titled 
the  Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986. 

'Trade  secrecy  claim"  is  a  submittal 
under  sections  303  (d)(2)  or  (d)(3).  311. 
312  or  313  of  Title  III  in  which  a 
chemical  identity  is  claimed  as  trade 
secret,  and  is  accompanied  by  a 
substantiation  in  support  of  the  claim  of 
trade  secrecy  for  chemical  identity. 

"Trade  secret"  means  any 
confidential  formula,  pattern,  process, 
device,  information  or  compilation  of 
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infeniiatioB  that  is  used  in  a  submitter's 
business,  and  diat  gjres  the  sidnnitter  «n 
opportune  te  obtain  an  adrantage  ov«r 
competiters  who  do  not  know  or  use  it. 
EPA  tatends  to  be  guided  by  die 
Rcstatsaieiit  of  Torts,  section  757, 
comment  h. 

"Unsanitiied"  means  a  yersion  of  a 
document  from  which  information 
claimed  as  trade  secret  or  confidential 
has  not  been  withheld  or  omitted. 

"Woiking  day~  is  any  day  on  which 
Federal  guveiiuiieut  offices  are  open  for 
normal  business.  Saturdays,  Sundays, 
and  official  Federal  holidays  are  not 
working  days;  all  other  days  are. 


(3)  Request  for  access  to  information 
other  than  chemical  identity  submitted 
to  EPA  under  this  regulation  is  through 
EPA's  Freedom  of  InibnnatioD  Act 
regulations  at  40  CFR  Part  2. 

iiSaJS    Aaaartion  of  claims  or  trails 


93603 


at 
«st 


■IMW 
40CnLPart2. 

(a)  Ap^tcabaity  oftubpart  Sections 
350.1  Um>agh  as(U7  estafattsh  rales 
govecnng  —sertiwi  of  trade  secrecy 
claims  for  cfacated  idantity  inieniatian 
fiii  lad  wader  the  withurity  of  aactiops 
a03  (dN2)  snd4cW3).  311. 312  and  913  of 
•fide  ffl  of Iha  Sa|iuf— i  Anmdmeirts 
andftaaatfaoriBatira  Act  of  IseB.  and  for 
trade  aeuacy  or  fausteesa  oonfidantiatity 
ciaiSBS  fill  iiifiaiaHiw  sabmitled  in  a 
substantiatioBiBder  sectians  303  (dH2) 
and  (d^3).3tl.  312.  and  SIS  of  Tltfe  JIL 
This  —hyart  ttkao  i  iliihii  riira  rabs 
9DTemiiig  patitians  faom  the  public 
requesting  Ike  dlsdosme  of  diamicai 
identity  daia»d  as  tvada  secret  and 
detendnatiaaa  by  EfA  of  whether  diis 
infonaatiaB  is  antided  to  trade  secret 
treataeat  dakss  for  confifbentiality  of 
llii  liM  siiiwi  rfa  haisnihas  rhnmirsi 
under  aectfon  St2td)(2)Pl  afTitla  HI  an 
not  subiect  to  the  raqa^aitoerttsaf  this 
subpart. 

(b)  Ptiarity  when  prmrtsmns  ooafiict 
Whan  iBfatnattaa  aoMsct  to  dw 
requimaeails  af  this  sdbpart  ia  also 
collected  under  another  statutory 
autiaicity.  .ika  oaaAdenttality  pcwisiens 
of  diat  audwrity  sfaidl  ba  used  to  claim 
that  infamaliaB  as  ttade  secret  or 
confidential  when  sabaiitting  it  to  EPA 
under  that  statatory  aadioaty. 

(c)  Interaction  with  40  CFR  Part  2. 
EPA  '&  nwcdom  of  bifonmation  Act 
procedures,  tl)  No  trade  secrecy  or 
baateass  coaManlialMy  dstsn  odier 
dwn  diaee  aHawad  ta  this  subpart  are 
permitted  for  iaiscfaatioB  collected 
under  secHons  303  fdHZ)  and  (dKSI.  311. 

aizandsisofnttain. 

(2)  Except  as  prowfded  in  1 3S0.25  of 
this  subpart,  reqaest  for  access  to 
chemical  identMes  widteld  as  trade 
secret  ander  nis  fegnation  is  sidely 
throu^  fUt  segantioB  and  procedures 
hereunder,  not  Ihrao^  EPA's  Freedom 
of  InfenaatiaB  Act  ptooedures  set  forth 
at40Cntl*arZ. 


(a)  A  claim  of  trade  secrecy  may  be 
made  only  for  die  spedfic  chemical 
identity  of  an  extremely  hazardous 
substance  under  sections  303  (d)(2)  and 
(d)t3),  a  haraidous  chemical  utider 
secdons  311  and  312.  and  a  toxic 
cJiemical  under  section  313. 

(b)  Method  of  asserting  claims  of 
trade  secrecy  for  information  submitted 
under  sections  303  (d]tZ)  and  (d)(3). 

(1)  In  wibaiitting  kiferiBBtinn  to  ibm 
local  emergency  planning  committee 
under  sections  303  (d)(2)  or  (d)(3),  tha 
submitter  may  claim  as  tradie  secret  the 
specific  chemical  identity  of  any 
chemical  subject  to  reporting  under 
section  303. 

(2)  To  aafce  a  daim.  the  submitter 
shall  submit  to  EPA  die  fbHowteg: 

(i)  A  copy  of  the  information  which  is 
being  submitted  under  sections  303 
(d)(2)  or  (dX3)  to  the  local  emeigency 
planning  committee,  with  the  chemical 
identity  or  identities  claimed  trade 
secret  deleted,  and  the  generic  dass  or 
category  of  the  chemical  identity  or 
identities  inserted  in  its  place.  The 
raediod  of  choosing  generic  class  or 
category  is  set  forth  in  paragraph  (f)  of 
this  section. 

(ii)  A  sanitized  and  onsanitixed 
substantiation  in  accordance  with 
S  3507  far  eech  cheaoicai  identity 
clwisind  as  trade  seorat 

(3)  If  dw  sobniittar  wishes  to  claim 
information  in  the  substantiation  as 
trade  secret  or  business  confidential,  it 
shall  do  so  in  accordance  wldi 

S  35a.7(d). 

(4)  Section  303  daims  diafl  be  sent  te 
die  address  specified  in  1 350.18  of  Ifais 
regulation. 

(c)  Method  of  asserting  claims  of  trade 
secrecy  for  information  submitted  under 
section  311. 

(1)  Submitters  may  daim  as  trade 
secret  die  specific  chemical  identity  of 
any  chemical  subject  to  reporting  under 
section  311  on  the  material  safety  data 
sheet  or  chemical  list  under  section  311. 

(2)  To  assert  a  daim  for  a  chemical 
identity  on  a  material  safety  data  sheet 
under  section  311.  the  submitter  shall 
subnet  to  EPA  die  following: 

(i)  One  copy  of  the  material  safety 
data  riieet  whidi  is  betaig  submitted  to 
the  State  emergency  response 
commission,  die  loess  emergency 
planning  committee  and  the  local  tin 
depailaieut.  which  dmil  make  it 
available  to  the  pnblia  in  place  of  the 


specific  chemical  identity  claimed  as 
trade  secret  the  generic  dass  or 
category  of  the  chemical  claimed  as 
trade  secret  shall  be  inserted.  The 
method  of  choosing  generic  class  or 
category  is  set  forth  in  paragraph  (f)  of 
this  section. 

(ii)  A  sanitized  and  nnsanitized 
substantiation  in  accordance  with 
I  350.7  for  every  chemical  identity 
claimed  as  trade  secret 

(3)  To  assert  a  daim  for  a  chemical 
identic  on  a  list  under  section  311.  the 
submitter  shall  submit  to  EPA  die 
foUowring: 

(i)  An  unsanitized  copy  of  the 
chemical  list  under  seclioa  311.  "nie 
submitter  shall  dearly  indicate  the 
specific  ^♦'•wiral  identity  claimed  as 
trade  secret  and  shall  labd  it  Trade 
Secret "  The  generic  dass  or  category  of 
the  chemical  claimed  as  trade  secret 
shall  be  inserted  directly  below  the 
daimed  chemical  identity.  The  method 
of  choosing  gsneric  dass  or  category  is 
set  forth  in  pan^aph  (f)  of  this  seotion. 

(ii)  A  sanitised  copy  of  the  chemical 
list  under  sectioa  311.  This  copy  shall  be 
identical  to  the  docament  in  paragraph 
(c)(3Ki)t)f  dds  seodM  except  dMt  da 
subnitftar  sfaaH  delet*  the  chemical 
identity  daiand  as  trade  aecret  leaving 
in  place  the  generic  dass  or  category  of 
the  chemical  daimed  as  trade  secret 
This  copy  shall  be  sent  by  the  submitter 
to  die  State  emergency  response 
commissioB,  the  local  emergency 
planning  committee  and  the  loaA  fire 
department  which  shall  make  it 
available  te  the  pubUa 

(iii)  A  saaitteed  and  unaanitized 
substamtiadon  in  aocerdmioe  widi 
{  350.7  for  every  chemical  identity 
daimed  as  trade  secret 

(4)  If  the  sobmHter  wishes  to  daim 
information  in  the  aubstantiation  as 
trade  secret  or  busineas  confidential,  it 
shall  do  so  in  aocosdanoe  with 

S  350.7(d). 

(5)  Becdon  311  daims  shall  be  sent  to 
the  address  spedfied  in  |  3Sai«of  diis 

(d)  Methed  of  asserting  daims  of 
trade  secrecy  for  Morraatfon  submitted 
under  sectkm  312. 

(1)  Submitters  may  daim  as  trade 
secret  the  specific  diemical  identity  of 
any  chemical  sirt))ect  to  reporting  under 
section  312. 

(2)  Te  assert  a  daim  the  submitter 
shall  stdmtlt  to  EPA  the  folfovdng: 

(i)  An  unsanitised  copy  of  die  Tier  n 
emergency  and  hazaedous  chemical 
inventory  form  under  section  312.  (The 
Tier  I  emergency  and  hazardous 
chemical  inventory  form  does  not 
require  die  reporting  of  specific 
chemical  identity  and  therefore  no  trade 
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secrecy  claims  may  be  made  with 
respect  to  that  form.)  The  submitter 
shall  clearly  indicate  the  specific 
chemical  identity  claimed  as  trade 
secret  by  checking  the  box  marked 
"trade  secret"  next  to  the  claimed 
chemical  identity. 

(ii)  A  sanitized  copy  of  the  Tier  II 
emergency  and  hazardous  chemical 
inventory  form.  This  copy  shall  be 
identical  to  the  document  in  paragraph 
(d)(2)(i)  of  this  section  except  that  the 
submitter  shall  delete  the  chemical 
identity  or  identities  claimed  as  trade 
secret  and  include  instead  the  generic 
class  or  category  of  the  chemical 
claimed  as  trade  secret.  The  method  of 
choosing  generic  class  or  category  is  set 
forth  in  paragraph  (f)  of  this  section.  The 
,  sanitized  copy  shall  be  sent  by  the 
submitter  to  the  State  emergency 
response  commission,  local  emergency 
planning  committee  or  the  local  Are 
department,  whichever  entity  requested 
the  information. 

(iii)  A  sanitized  and  unsanitized 
substantiation  in  accordance  with 
S  350.7  for  every  chemical  identity 
claimed  as  trade  secret. 

(3)  If  the  submitter  wishes  to  claim 
information  in  the  substantiation  as 
trade  secret  or  business  conFidential.  it 
shall  do  so  in  accordance  with 

S  350.7(d). 

(4)  Section  312  claims  shall  be  sent  to 
the  address  speciHed  in  {  350.16  of  this 
regulation. 

(e)  Method  of  asserting  claims  of  trade 
secrecy  for  information  submitted  imder 
section  313. 

(1)  Submitters  may  claim  as  trade 
secret  the  specific  chemical  identity  of 
any  chemical  subject  to  reporting  under 
section  313. 

(2)  To  make  a  claim,  the  submitter 
shall  submit  to  EPA  the  following: 

(i)  An  cnsanitized  copy  of  the  toxic 
release  inventory  form  under  section  313 
with  the  information  claimed  as  trade 
secret  clearly  identified.  To  do  this,  the 
submitter  shall  check  the  box  on  the 
form  indicating  that  the  chemical 
identity  is  being  claimed  as  trade  secret. 
The  submitter  shall  enter  the  generic 
class  or  category  that  is  structurally 
descriptive  of  the  chemical,  as  specified 
in  paragraph  (f)  of  this  section. 

(ii)  A  sanitized  copy  of  the  toxic 
release  inventory  form.  This  copy  shall 
be  identical  to  the  document  in 
paragraph  (e)(2](i)  of  this  section  except 
that  the  submitter  shall  delete  the 
chemical  identity  claimed  as  trade 
secret.  This  copy  shall  also  be  submitted 
to  the  State  official  or  officials 
designated  to  receive  this  information. 

(iii)  A  sanitized  and  unsanitized 
substantiation  in  accordance  with 


§  350.7  for  every  chemical  identity 
claimed  as  trade  secret. 

(3)  If  the  submitter  wishes  to  claim 
information  in  the  substantiation  as 
trade  secret  or  business  confidential,  it 
shall  do  so  in  accordance  with 

S  350.7(d). 

(4)  Section  313  claims  shall  be  sent  to 
the  address  specified  in  S  350.16  of  this 
regulation. 

(f)  Method  of  choosing  generic  class 
or  category  for  sections  303.  311.  312  and 
313.  A  facility  owner  or  operator 
claiming  chemical  identity  as  trade 
secret  should  choose  a  generic  class  or 
category  for  the  chemical  that  is 
stnicttu'ally  descriptive  of  the  chemical. 

(g)  If  a  specific  chemical  identity  is 
submitted  under  Title  III  to  EPA,  or  to  a 
State  emergency  response  commission, 
designated  State  agency,  local 
emergency  planning  committee  or  local 
Hre  department,  without  asserting  a 
trade  secrecy  claim,  the  chemical 
identity  shall  be  considered  to  have 
been  voluntarily  disclosed,  and  non- 
trade  secret. 

(h)  A  submitter  making  a  trade 
secrecy  claim  under  this  section  shall 
submit  to  entities  other  than  EPA  (e.g.,  a 
designated  State  agency,  local 
emergency  planning  committee  and 
local  fire  department)  only  the  sanitized 
or  public  copy  of  the  submission  and 
substantiation. 

9350.7    Substantiating  Claims  Of  trad* 
•ecraqr. 

(a)  Claims  of  trade  secrecy  must  be 
substantiated  by  providing  a  specific 
answer  including,  where  applicable, 
specific  facts,  to  each  of  the  following 
questions  with  the  submission  to  which 
the  trade  secrecy  claim  pertains. 
Submitters  must  answer  these  questions 
on  the  form  entitled  "Substantiation  to 
Accompany  Claims  of  Trade  Secrecy"  in 
S  350.27  of  this  subpart. 

(1)  Describe  the  specific  measures  you 
have  taken  to  safeguard  the 
confidentiality  of  the  chemical  identity 
claimed  as  trade  secret,  and  indicate 
whether  these  measures  will  continue  in 
the  future. 

(2)  Have  you  disclosed  the 
information  claimed  as  trade  secret  to 
any  other  person  (other  than  a  member 
of  a  local  emergency  planning 
committee,  officer  or  employee  of  the 
United  States  or  a  State  or  local 
government,  or  your  employee]  who  is 
not  bound  by  a  confidentiality 
agreement  to  refrain  from  disclosing  this 
trade  secret  information  to  others? 

(3)  List  all  local.  State,  and  Federal 
government  entities  to  which  you  have 
disclosed  the  specific  chemical  identity. 
For  each,  indicate  whether  you  asserted 
a  confidentiality  claim  for  the  chemical 


identity  and  whether  the  government 
entity  denied  that  claim. 

(4)  In  order  to  show  the  validity  of  a 
trade  secrecy  claim,  you  must  identify 
your  specific  use  of  the  chemical 
claimed  as  trade  secret  and  explain  why 
it  is  a  secret  of  interest  to  competitors. 
Therefore: 

(i)  Describe  the  specific  use  of  the 
chemical  claimed  as  trade  secret, 
identifying  the  product  or  process  in 
which  it  is  used.  (If  you  use  the  chemical 
other  than  as  a  component  of  a  product 
or  in  a  manufacturing  process,  identify 
the  activity  where  the  chemical  is  used.) 

(ii)  Has  your  company  or  facility 
identity  been  linked  to  the  specific 
chemical  identity  claimed  as  trade 
secret  in  a  patent,  or  in  publications  or 
other  information  sources  available  to 
the  public  or  your  competitors  (of  which 
you  are  aware)?  If  so.  explain  why  this 
knowledge  does  not  eliminate  the 
justiHcation  for  trade  secrecy. 

(iii)  If  this  use  of  the  chemical  claimed 
as  trade  secret  is  unknown  outside  your 
company,  explain  how  your  competitors 
could  deduce  this  use  from  disclosure  of 
the  chemical  identity  together  with  other 
information  on  the  Title  III  submittal 
form. 

(iv)  Explain  why  your  use  of  the 
chemical  claimed  as  trade  secret  would 
be  valuable  information  to  your 
competitors. 

(5)  Indicate  the  nature  of  the  harm  to 
your  competitive  position  that  would 
likely  result  from  disclosure  of  the 
specific  chemical  identity,  and  indicate 
why  such  harm  would  be  substantial. 

(6](i)  To  what  extent  is  the  chemical 
claimed  as  trade  secret  available  to  the 
public  or  your  competitors  in  products, 
articles,  or  environmental  releases? 

(ii)  Describe  the  factors  which 
influence  the  cost  of  determining  the 
identity  of  the  chemical  claimed  as  trade 
secret  by  chemical  analysis  of  the 
product,  article,  or  waste  which  contains 
the  chemical  (e.g.,  whether  the  chemical 
is  in  pure  form  or  is  mixed  with  other 
substances). 

(b)  The  answers  to  the  substantiation 
questions  listed  in  paragraph  (a)  of  this 
section  are  to  be  submitted  on  the  form 
in  S  350.27  of  this  subpart,  and  included 
with  a  submitter's  trade  secret  claim. 

(c)  An  owner,  operator  or  senior 
official  with  management  responsibility 
shall  sign  the  certification  at  the  end  of 
the  form  contained  in  §  350.27.  The 
certification  in  both  the  sanitized  and 
unsanitized  versions  of  the 
substantiation  must  bear  an  original 
signature. 

(d)  Claims  of  confidentiality  in  the 
substantiation.  (1)  The  submitter  may 
claim  as  confidential  any  trade  secret  or 
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confidential  business  information 
contained  in  the  substantiation.  Such 
claims  for  material  in  the  substantiation 
are  not  limited  to  claims  of  trade 
secrecy  for  specific  chemical  identity, 
but  may  also  include  claims  of 
confidentiality  for  any  confidential 
business  information.  To  claim  this 
material  as  confidential,  the  submitter 
shall  clearly  designate  those  portions  of 
the  substantiation  to  be  claimed  as 
conHdential  by  marking  those  portions 
"Confidential."  or  "Trade  Secret." 
Information  not  so  marked  will  be 
treated  as  public  and  may  be  disclosed 
without  notice  to  the  submitter. 

(2)  An  owner,  operator,  or  senior 
official  with  management  responsibility 
shall  sign  the  certification  stating  that 
those  portions  of  the  substantiation 
claimed  as  confidential  would,  if 
disclosed,  reveal  the  chemical  identity 
being  claimed  as  a  trade  secret,  or 
would  reveal  other  confidential  business 
or  trade  secret  information.  This 
certification  is  combined  on  the 
substantiation  form  in  S  350.27  with  the 
certification  described  in  paragraph  (c) 
of  this  section. 

(3)  The  submitter  shall  submit  to  EPA 
two  copies  of  the  substantiation,  one  of 
which  shall  be  the  unsanitized  version, 
and  the  other  shall  be  the  sanitized 
version. 

(i)  The  unsanitized  copy  shall  contain 
all  of  the  information  claimed  as  trade 
secret  or  business  confidential,  marked 
as  indicated  in  paragraph  (d)(1)  of  this 
section. 

(ii)  The  second  copy  shall  be  identical 
to  the  unsanitized  substantiation  except 
that  it  will  be  a  sanitized  version,  in 
which  all  of  the  information  claimed  as 
trade  secret  or  confidential  shall  be 
deleted.  If  any  of  the  information 
claimed  as  trade  secret  in  the 
substantiation  is  the  chemical  identity 
which  is  the  subject  of  the 
substantiation,  the  submitter  shall 
include  the  appropriate  generic  class  or 
category  of  the  chemical  claimed  as 
trade  secret.  This  sanitized  copy  shall 
be  submitted  to  the  State  emergency 
response  commission,  a  designated 
State  agency,  the  local  emergency 
planning  committee  and  the  local  fire 
department,  as  appropriate,  and  made 
publicly  available. 

(e)  Supplemental  information.  (1)  EPA 
may  request  supplemental  information 
from  the  submitter  in  support  of  its  trade 
secret  claim,  pursuant  to  S  350.11(a)(1). 
EPA  may  specify  the  kind  of  information 
to  be  submitted,  or  the  submitter  may 
submit  any  additional  detailed 
information  which  further  supports  the 
truth  of  the  information  previously 
supplied  to  EPA  in  its  initial 
substantiation,  under  this  section. 


(2)  The  submitter  may  claim  as 
confidential  any  trade  secret  or 
confidential  business  information 
contained  in  the  supplemental 
information.  To  claim  this  material  as 
confidential,  the  submitter  shall  clearly 
designate  those  portions  of  the 
supplemental  information  to  be  claimed 
as  confidential  by  marking  those 
portions  "Confidential."  or  'Trade 
Secret"  Information  not  so  marked  will 
be  treated  as  public  and  may  be 
disclosed  without  notice  to  the 
submitter. 

(3)  If  portions  of  the  supplementary 
information  are  claimed  confidential,  an 
owner,  operator,  or  senior  official  with 
management  responsibility  of  the 
submitter  shall  certify  that  those 
portions  of  the  supplemental 
information  claimed  as  confidential 
would,  if  disclosed,  reveal  the  chemical 
identity  being  claimed  as  confidential  or 
would  reveal  other  confidential  business 
or  trade  secret  information. 

(4)  If  supplemental  information  is 
requested  by  EPA  and  the  submitter 
claims  portions  of  it  as  trade  secret  or 
confidential,  then  the  submitter  shall 
submit  to  EPA  two  copies  of  the 
supplemental  information,  an 
unsanitized  and  a  sanitized  version. 

(i)  The  unsanitized  version  shall 
contain  all  of  the  information  claimed  as 
trade  secret  or  business  confidential, 
marked  as  indicated  above  in  paragraph 
(e)(2)  of  this  section. 

(ii)  The  second  copy  shall  be  identical 
to  the  unsanitized  substantiation  except 
that  it  will  be  a  sanitized  version,  in 
which  all  of  the  information  claimed  as 
trade  secret  or  confidential  shall  be 
deleted.  If  any  of  the  information 
claimed  as  trade  secret  in  the 
supplemental  information  is  the 
chemical  identity  which  is  the  subject  of 
the  substantiation,  the  submitter  shall 
include  the  appropriate  generic  class  or 
category  of  the  chemical  claimed  as 
trade  secret. 

93Sa9    Initial  action  by  EPA. 

(a)  When  a  claim  of  trade  secrecy, 
made  in  accordance  with  $  350.5  of  this 
part,  is  received  by  EPA,  that 
information  is  treated  as  confidential 
until  a  contrary  determination  is  made. 

(b)  A  determination  as  to  the  validity 
of  a  trade  secrecy  claim  shall  be 
initiated  upon  receipt  by  EPA  of  a 
petition  under  S  350.15  or  may  be 
initiated  at  any  time  by  EPA  if  EPA 
desires  to  determine  whether  chemical 
identity  information  claimed  as  trade 
secret  is  entitled  to  trade  secret 
treatment,  even  though  no  request  for 
release  of  the  information  has  been 
received. 


(c)  If  EPA  initiates  a  determination  as 
to  the  validity  of  a  trade  secrecy  claim, 
the  procedures  set  forth  in  SS  350.11, 
350.15,  and  350.17  shall  be  followed  in 
making  the  determination. 

(d)  When  EPA  receives  a  petition 
requesting  disclosure  of  trade  secret 
chemical  identity  or  if  EPA  decides  to 
initiate  a  determination  of  the  validity  of 
a  trade  secrecy  claim  for  chemical 
identity,  EPA  shall  first  make  a 
determination  that  the  chemical  identity 
claimed  as  trade  secret  is  not  the  subject 
of  a  prior  trade  secret  determination  by 
EPA  concerning  the  same  submitter  and 
facility,  or  if  it  is,  that  the  prior 
determination  upheld  the  submitter's 
claim  of  trade  secrecy  for  that  chemical 
identity  at  that  facility. 

(1)  If  EPA  determines  that  the 
chemical  identity  claimed  as  trade 
secret  is  not  the  subject  of  a  prior  trade 
secret  determination  by  EPA  concerning 
the  same  submitter  and  the  same 
facility,  or  if  it  is.  that  the  prior 
determination  upheld  the  submitter's 
claim  of  trade  secrecy,  then  EPA  shall 
review  the  submitter's  claim  according 
to  S  350.11. 

(2)  If  such  a  prior  determination  held 
that  the  submitter's  claim  for  that 
chemical  identity  is  invalid,  and  such 
determination  was  not  challenged  by 
appeal  to  the  General  Counsel,  or  by 
review  in  the  District  Court  or,  if 
challenged,  was  upheld.  EPA  shall  notify 
the  submitter  by  certified  mail  (return 
receipt  requested)  that  the  chemical 
identity  claimed  as  trade  secret  is  the 
subject  of  a  prior,  final  Agency 
determination  concerning  the  same 
facility  in  which  it  was  held  that  such  a 
claim  was  invalid.  In  this  notification 
EPA  shall  include  notice  of  intent  to 
disclose  chemical  identity  within  10 
days  pursuant  to  S  350.18(c)  of  this 
subpart.  EPA  shall  also  notify  the 
petitioner  by  regular  mail  of  the  action 
taken  pursuant  to  this  section. 

S  350. 1 1    Ravtow  of  dalm. 

(a)  Determination  of  sufficiency. 
When  EPA  receives  a  petition  submitted 
pursuant  to  §  350.15,  or  if  EPA  initiates  a 
determination  of  the  validity  of  a  trade 
secrecy  claim  for  chemical  identity,  and 
EPA  has  made  a  determination,  as 
required  in  paragraph  (d)(1)  of  S  350.9, 
then  EPA  shall  determine  whether  the 
submitter  has  presented  sufiicient 
support  for  its  claim  of  trade  secrecy  in 
its  substantiation.  EPA  must  make  such 
a  determination  within  30  days  of 
receipt  of  a  petition.  A  claim  of  trade 
secrecy  for  chemical  identity  will  be 
considered  suRicient  if,  assuming  all  of 
the  information  presented  in  the 
substantiation  is  true,  this  supporting 
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information  could  support  a  valid  claim 
of  trade  secrecy.  A  claim  is  Bufficienl  if 
it  meets  the  criteria  set  forth  in  S  350.13. 

(1)  Sufficient  claim.  If  the  claim  meets 
the  criteria  of  sufficiency  set  forth  in 

S  350.13.  EPA  shall  notify  the  submitter 
in  writing,  by  certified  mail  (return 
receipt  requested),  that  it  has  30  days 
from  the  date  of  receipt  of  the  notice  to 
submit  supplemental  information  in 
writing  in  accordance  with  }  350.7(e),  to 
support  the  truth  of  the  facts  asserted  in 
the  substantiation.  EPA  will  not  accept 
any  supplemental  information,  in 
response  to  this  notice,  submitted  after 
the  30  day  period  has  expired.  The 
notice  required  by  this  section  shall 
include  the  address  to  which 
supplemental  information  must  be  sent. 
The  notice  may  specifically  request 
supplemental  information  in  particular 
areas  relating  to  the  submitter's  claim. 
The  notice  must  also  inform  the 
submitter  of  his  right  to  claim  any  trade 
secret  or  confidential  business 
information  as  confidential,  and  shall 
include  a  reference  to  §  350.7(e)  of  this 
regulation  as  the  source  for  the  proper 
procedure  for  claiming  trade  secrecy  for 
trade  secret  or  confidential  business 
information  submitted  in  the 
supplemental  information  requested  by 
EPA. 

(2)  Insufficient  claim.  If  the  claim  does 
not  meet  the  criteria  of  sufficiency  set 
forth  in  S  350.13.  EPA  shall  notify  the 
submitter  in  writing  of  this  fact  by 
certiHed  mail  (return  receipt  requested). 
Upon  receipt  of  this  notice,  the  submitter 
may  either  file  an  appeal  of  the  matter 
to  the  General  Counsel  under  paragraph 
(a)(2)(i)  of  this  section,  or,  for  good 
cause  shown,  submit  additional  material 
in  support  of  its  claim  of  trade  secrecy 
to  EPA  under  paragraph  (a)(2)(ii)  of  this 
section.  The  notice  required  by  this 
section  shall  include  the  reasons  for 
EPA's  decision  that  the  submitter's 
claim  is  insufficient,  and  shall  inform  the 
submitter  of  its  rights  within  30  days  of 
receiving  notice  to  file  an  appeal  with 
EPA's  General  Counsel  or  to  amend  its 
original  substantiation  for  good  cause 
shown.  The  notice  shall  include  the 
address  of  the  General  Counsel,  and  the 
address  of  ihe  office  to  which  an 
amendment  for  good  cause  shown 
should  be  sent.  The  notice  shall  also 
include  a  reference  to  S  350.11(a)(2)(i)- 
(iv)  of  this  subpart  as  the  source  on  the 
proper  procedures  for  filing  an  appeal  or 
for  amending  the  original  substantiation. 

(i)  Appeal.  The  submitter  may  file  an 
appeal  of  a  determination  of 
insufficiency  with  the  General  Counsel 
within  30  days  of  receipt  of  the  notice  of 
insufficiency,  in  accordance  with  the 
procedures  set  forth  in  §  350.17. 


(ii)  Good  Cause.  In  lieu  of  an  appeal  to 
the  General  Counsel,  the  submitter  may 
send  additional  material  in  support  of  its 
trade  secrecy  claim,  for  good  cause 
shown,  within  30  days  of  receipt  of  the 
notice  of  insufficiency.  To  do  so,  the 
submitter  shall  notify  EPA  by  letter  of 
its  contentions  as  to  good  cause,  and 
shall  include  in  that  letter  the  additional 
supporting  material. 

(iii)  Good  cause  is  limited  to  one  or 
more  of  the  following  reasons: 

(A)  The  submitter  was  not  aware  of 
the  facts  underlying  the  additional 
information  at  the  time  the 
substantiation  was  submitted,  and  could 
not  reasonably  have  known  the  facts  at 
that  time;  or 

(B)  EPA  regulations  and  other  EPA 
guidance  did  not  call  for  such 
information  at  the  time  the 
substantiation  was  submitted;  or 

(C)  The  submitter  had  made  a  good 
faith  effort  to  submit  a  complete 
substantiation,  but  failed  to  do  so  due  to 
an  inadvertent  omission  or  clerical 
error. 

(iv)  If  EPA  determines  that  the 
submitter  has  met  the  standard  for  good 
cause,  then  EPA  shall  decide,  pursuant 
to  paragraph  (a)  of  this  section,  whether 
the  submitter's  claim  meets  the  Agency's 
standards  of  sufficiency  set  forth  in 
§  350.13. 

(A)  If  after  receipt  of  additional 
material  for  good  cause,  EPA  decides 
the  claim  is  sufficient,  EPA  will 
determine  whether  the  claim  presents  a 
valid  claim  of  trade  secrecy  according  to 
the  procedures  set  forth  in  paragraph  (b) 
of  this  section. 

(B)  If  after  receipt  of  additional 
material  for  good  cause,  EPA  decides 
the  claim  is  insufficient,  EPA  will  notify 
the  submitter  by  certified  mail  (return 
receipt  requested)  and  the  submitter 
may  seek  review  in  U.S.  District  Court 
within  30  days  of  receipt  of  the  notice. 
The  notice  required  by  this  paragraph 
shall  include  EPA's  reasons  for  its 
determination,  and  shall  inform  the 
submitter  of  its  right  to  seek  review  in 
U.S.  District  Coiu't  within  30  days  of 
receipt  of  the  notice.  The  petitioner  shall 
be  notified  of  EPA's  decision  by  regular 
mail. 

(v)  If  EPA  determines  that  the 
submitter  has  not  met  the  standard  for 
good  cause,  then  EPA  shall  notify  the 
submitter  by  certified  mail  (return 
receipt  requested).  The  submitter  may 
seek  review  of  EPA's  decision  in  U.S. 
District  Court  within  30  days  of  receipt 
of  the  notice.  TTie  notice  required  in  this 
paragraph  shall  include  EPA's  reasons 
for  its  determination,  and  shall  inform 
the  submitter  of  its  right  to  seek  review 
in  U.S.  District  Court  within  30  days  of 


receipt  of  the  notice.  The  petitioner  shall 
be  notified  of  EPA's  decision  by  regular 
mail. 

(b)  Determination  of  trade  secrecy. 
Once  a  claim  has  been  determined  to  be 
sufficient  under  paragraph  (a)  of  this 
section,  EPA  must  decide  whether  the 
claim  is  entitled  to  trade  secrecy. 

(1)  If  EPA  determines  that  the 
information  submitted  in  support  of  the 
trade  secrecy  claim  is  true  and  that  the 
chemical  identity  is  a  trade  secret,  the 
petitioner  shall  be  notified  by  certified 
mail  (return  receipt  requested)  of  EPA's 
determination  and  may  bring  an  action 
in  U.S.  District  Court  within  30  days  of 
receipt  of  such  notice.  The  notice 
required  in  this  paragraph  shall  include 
the  reasons  why  EPA  has  determined 
that  the  chemical  identity  is  a  trade 
secret  and  shall  inform  the  petitioner  of 
its  right  to  seek  review  in  U.S.  District . 
Court  within  30  days  of  receipt  of  the 
notice.  The  submitter  shall  be  notified  of 
EPA's  decision  by  regular  mail. 

(2)  If  EPA  decides  that  the  information 
submitted  in  support  of  the  trade 
secrecy  claim  is  not  true  and  that  the 
chemical  identity  is  not  a  trade  secret: 

(i)  The  submitter  shall  be  notified  by 
certified  mail  (return  receipt  requested) 
of  EPA's  determination  and  may  appeal 
to  the  General  Counsel  within  30  days  of 
receipt  of  such  notice,  in  accordance 
with  the  procedures  set  forth  in  S  350.17. 
The  notice  required  by  this  paragraph 
shall  include  the  reasons  why  EPA  has 
determined  that  the  chemical  identity  is 
not  a  trade  secret  and  shall  inform  the 
submitter  of  its  appeal  rights  to  EPA's 
General  Counsel.  "The  notice  shall 
include  the  address  to  which  an  appeal 
should  be  sent  and  the  procedure  for 
filing  an  appeal,  as  set  forth  in 
§  350.17(a)  of  this  subpart.  The 
petitioner  shall  be  notified  of  EPA's 
decision  by  regular  mail. 

(ii)  The  General  Counsel  shall  notify 
the  submitter  by  certified  mail  (return 
receipt  requested)  of  its  decision  on 
appeal  pursuant  to  the  requirements  in 
§  350.17.  The  notice  required  by  this 
paragraph  shall  include  the  reasons  for 
EPA's  determination.  If  the  General 
Counsel  affirms  the  decision  that  the 
chemical  identity  is  not  a  trade  secret, 
then  the  submitter  shall  have  30  days 
from  the  date  it  receives  notice  of  the 
General  Coimsel's  decision  to  bring  an 
action  in  U.S.  District  Court.  If  the 
General  Counsel  decides  that  the 
chemical  identity  is  a  trade  secret,  then 
EPA  shall  follow  the  procedure  set  forth 
in  paragraph  (b)(1)  of  this  section. 

§350.13    Sufficiency  of  assertions. 

(a)  A  substantiation  submitted  under 
§  350.7  will  be  determined  to  be 
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insufficient  to  support  a  claim  of  trade 
secrecy  unless  the  answers  to  the 
questions  in  the  substantiation 
submitted  under  S  350.7  support  all  of 
the  following  conclusions.  Tliis 
substantiation  must  include,  where 
applicable,  specific  facts. 

(1)  The  submitter  has  not  disclosed 
the  information  to  any  other  person, 
other  than  a  member  of  a  local 
emergency  planning  committee,  an 
officer  or  employee  of  the  United  States 
or  a  State  or  local  government,  an 
employee  of  such  person,  or  a  person 
who  is  bound  by  a  confidentiality 
agreement,  and  such  person  has  taken 
reasonable  measures  to  protect  the 
confidentiality  of  such  information  and 
intends  to  continue  to  take  such 
measures.  To  support  this  conclusion, 
the  facta  asserted  must  show  all  of  the 
following: 

(i)  The  submitter  has  taken  reasonable 
measures  to  prevent  unauthorized 
disclosure  of  the  specific  chemical 
identity  and  will  continue  to  take  such 
measures. 

(ii)  The  submitter  has  not  disclosed 
the  specific  chemical  identity  to  any 
person  who  is  not  bound  by  an 
agreement  to  refrain  from  disclosing  the 
information. 

(iiil  The  submitter  has  not  previously 
disclosed  the  specific  chemical  identity 
to  a  local.  State,  or  Federal  government 
entity  without  asserting  a  confidentiality 
claim. 

(2)  The  information  is  not  required  to 
be  disclosed,  or  otherwise  made 
available,  to  the  public  under  any  other 
Federal  or  State  law. 

(3)  Disclosure  of  the  information  is 
likely  to  cause  substantial  harm  to  the 
competitive  position  of  such  person.  To 
support  this  conclusion,  the  facts 
asserted  must  show  all  of  the  following: 

(i)  Either  (A)  Competitors  do  not 
know  or  the  submitter  is  not  aware  that 
competitors  know  that  the  chemical 
whose  identity  is  being  claimed  trade 
secret  can  be  used  in  the  fashion  that 
the  submitter  uses  it,  and  competitors 
cannot  easily  duplicate  the  specific  use 
of  this  chemical  through  their  own 
research  and  development  activities:  or 

(B)  Competitors  are  not  aware  or  the 
submitter  does  not  know  whether 
competitors  are  aware  that  the 
submitter  is  using  this  chemical  in  this 
fashion. 

(ii)  The  fact  that  the  submitter 
manufactures,  imports  or  otherwise  uses 
this  chemical  in  a  particular  fashion  is 
not  contained  in  any  publication  or 
other  information  source  (of  which  the 
submitter  is  aware]  available  to 
competitors  or  the  public. 

(iii)  The  non-confidential  version  of 
the  submission  under  this  title  does  not 


contain  su^icient  information  to  enable 
competitors  to  determine  the  specific 
chemical  identity  withheld  therefrom. 

(iv)  The  information  referred  to  in 
paragraph  (a)(3)(i)(A)  of  this  section,  is 
of  value  to  competitors. 

(v)  Competitors  are  likely  to  use  this 
information  to  the  economic  detriment 
of  the  submitter  and  are  not  precluded 
from  doing  so  by  a  United  States  patent. 

(vi)  The  resulting  harm  to  submitter's 
competitive  position  would  be 
substantial. 

(4)  The  chemical  identity  is  not  readily 
discoverable  through  reverse 
engineering.  To  support  this  conclusion, 
the  facts  asserted  must  show  that 
competitors  cannot  readily  discover  the 
specific  chemical  identity  by  analysis  of 
the  submitter's  products  or 
environmental  releases. 

(b)  The  sufficiency  of  the  trade 
secrecy  claim  shall  be  decided  entirely 
upon  the  information  submitted  under 
S  350.7,  or  §  350.11(a)(2)(ii). 

§  350. 1 S    Public  petitions  requesting 
disclosure  of  chemical  identity  claimed  as 
trade  secret 

(a)  The  public  may  request  the 
disclosure  of  chemical  identity  claimed 
as  trade  secret  by  submitting  a  written 
petition  to  the  address  specified  in 

S  350.16. 

(b)  The  petition  shall  include: 

(1)  The  name,  address,  and  telephone 
number  of  the  petitioner; 

(2)  The  name  and  address  of  the 
company  claiming  the  chemical  identity 
as  trade  secret;  and 

(3)  A  copy  of  the  submission  in  which 
the  submitter  claimed  chemical  identity 
as  trade  secret,  with  a  specific 
indication  as  to  which  chemical  identity 
the  petitioner  seeks  disclosed. 

(c)  EPA  shall  acknowledge,  by  letter 
to  the  petitioner,  the  receipt  of  the 
petition. 

(d)  Incomplete  petitions.  If  the 
information  contained  in  the  petition  is 
not  sufficient  to  allow  EPA  to  identify 
which  chemical  identity  the  petitioner  is 
seeking  to  have  released,  EPA  shall 
notify  the  petitioner  that  the  petition 
cannot  be  further  processed  until 
additional  information  is  furnished.  EPA 
will  make  every  reasonable  effort  to 
assist  a  petitioner  in  providing  sufficient 
information  for  EPA  to  identify  the 
chemical  identity  the  petitioner  is 
seeking  to  have  released. 

(e)  EPA  shall  make  a  determination  on 
a  petition  requesting  disclosure,  in 
accordance  with  S  350.11  and  §  350.17, 
within  nine  months  of  receipt  of  such 
petition. 


9  35a  1«    Address  to  ssnd  trade  secrecy 
dslms  and  petitions  requesting  disclosure. 

All  claims  of  trade  secrecy  under 
sections  303  (d)(2),  (d)(3),  311,  312.  and 
313  and  all  public  petitions  requesting 
disclosure  of  chemical  identities  claimed 
as  trade  secret  should  be  sent  to  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Emergency  Planning 
and  Community  Right-to-Know  Program, 
P.O.  Box  70266,  Washington.  DC  20024- 
0266. 

9350.17    Appeals. 

(a)  Procedure  for  filing  appeal.  A 
submitter  may  appeal  an  EPA 
determination  under  SS  350.11  (a)(2)(i) 
or  (b](2)(i),  by  filing  an  appeal  with  the 
General  Counsel.  The  appeal  shall  be 
addressed  to:  The  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  Contracts  and  Information  Law 
Branch.  Room  3600M,  LE-132G.  401  M 
Street.  SW.,  Washington,  DC  20460. 
The  appeal  shall  contain  the  following: 

(1)  A  letter  requesting  review  of  the 
appealed  decision;  and 

(2)  A  copy  of  the  letter  containing 
EPA's  decision  upon  which  appeal  is 
requested. 

(b)  Appeal  of  determination  of 
insufficient  claim. 

(1)  Where  a  submitter  appeals  a 
determination  by  EPA  under 

9  3S0.11(a)(2)(i)  that  the  trade  secrecy 
claim  presents  insufficient  support  for  a 
finding  of  trade  secrecy,  the  General 
Counsel  shall  make  one  of  the  following 
determinations: 

(i)  The  trade  secrecy  claim  at  issue 
meets  the  standards  of  sufficiency  set 
forth  in  9  350.13;  or 

(ii)  The  trade  secrecy  claim  at  issue 
does  not  meet  the  standards  of 
sufficiency  set  forth  in  9  350.13. 

(2)  If  the  General  Counsel  reverses  the 
decision  made  by  the  EPA  office 
handling  the  claim,  the  claim  shall  be 
processed  according  to  9  350.11(a)(1). 
The  General  Counsel  shall  notify  the 
submitter  of  the  determination  on 
appeal  in  writing,  by  certified  mail 
(return  receipt  requested).  The  appeal 
determination  shall  include  the  date  the 
appeal  was  received  by  the  General 
Counsel,  a  statement  of  the  decision 
appealed  from,  a  statement  of  the 
decision  on  appeal  and  the  reasons  for 
such  decision. 

(3)  If  the  General  Counsel  upholds  the 
determination  of  insufficiency  made  by 
the  EPA  office  handling  the  claim,  the 
submitter  may  seek  review  in  U.S. 
District  Court  within  30  days  after 
receipt  of  notice  of  the  General 
Counsel's  determination.  The  General 
Counsel  shall  notify  the  submitter  of  its 
determination  on  appeal  in  writing,  by 
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certified  mail  (return  receipt  requested). 
The  appeal  determination  shall  include 
the  date  the  appeal  was  received  by  the 
General  Counsel,  a  statement  of  the 
decision  appealed  from,  a  statement  of 
the  decision  on  appeal  and  the  reasons 
for  such  decision,  and  a  statement  of  the 
submitter's  right  to  seek  review  in  U.S. 
District  Court  within  30  days  of  receipt 
of  such  notice.  The  petitioner  shall  be 
notified  by  regular  mail. 

(c)  Appeal  of  determination  of  no 
trade  secret.  (1)  If  a  submitter  appeals 
from  a  determination  by  EPA  under 
§  350.11(b)(2)  that  the  specific  chemical 
identity  at  issue  is  not  a  trade  secret,  the 
General  Counsel  shall  make  one  of  the 
following  determinations: 

(i)  The  assertions  supporting  the  claim 
of  trade  secrecy  are  true  and  the 
chemical  identity  is  a  trade  secret;  or 

(ii)  The  assertions  supporting  the 
claim  of  trade  secrecy  are  not  true  and 
the  chemical  identity  is  not  a  trade 
secret. 

(2)  If  the  General  Counsel  reverses  the 
decision  made  by  the  EPA  office 
handling  the  claim,  the  General  Counsel 
shall  notify  the  submitter  of  its 
determination  on  appeal  in  writing,  by 
certified  mail  (return  receipt  requested). 
The  appeal  determination  shall  include 
the  date  the  appeal  was  received  by  the 
General  Counsel,  a  statement  of  the 
decision  appealed  from,  a  statement  of 
the  decision  on  appeal  and  the  reasons 
for  such  decision.  The  General  Counsel 
shall  send  the  petitioner  the  notice 
required  in  §  350.11(b)(1). 

(3)  If  the  General  Counsel  upholds  the 
decision  of  the  EPA  office  which  made 
the  trade  secret  determination,  the 
submitter  may  seek  review  in  U.S. 
District  Court  within  30  days  of  receipt 
of  notice  of  the  General  Counsels 
decision.  The  General  Counsel  shall 
notify  the  submitter  of  the  determination 
on  appeal  in  writing,  by  certified  mail 
(return  receipt  requested).  The  notice 
shall  include  the  date  the  appeal  was 
received  by  the  General  Counsel,  a 
statement  of  the  decision  appealed  from, 
the  basis  for  the  appeal  determination, 
that  it  con.stitutes  final  Agency  action 
concerning  the  chemical  identity  trade 
secrecy  claim,  and  that  such  final 
Agency  action  may  be  subject  to  review 
in  U.S.  District  Court  within  30  days  of 
receipt  of  such  notice.  The  General 
Counsel  shall  notify  the  petitioner  by 
regular  mail. 

§  350.18    Releasa  of  chemical  Identity 
deteimined  to  b«  non-trad*  secret;  notice 
of  Intent  to  release  chemical  identity. 

(a)  Where  a  submitter  fails  to  seek 
review  within  U.S.  District  Court  within 
20  days  of  receiving  notice  of  a 
determination  of  the  General  Counsel 


under  §  350.17(b)(3)  of  this  subpart  that 
the  trade  secrecy  claim  is  insufficient,  or 
under  §  350.17(c)(3)  of  this  subpart  that 
chemical  identity  claimed  as  trade 
secret  is  not  entitled  to  trade  secret 
protection,  EPA  may  furnish  notice  of 
intent  to  disclose  the  chemical  identity 
claimed  as  trade  secret  within  10  days 
by  furnishing  the  submitter  with  the 
notice  set  forth  in  paragraph  (d)  of  this 
section  by  certified  mail  (return  receipt 
requested). 

(b)  Where  a  submitter  fails  to  seek 
review  within  U.S.  District  Court  within 
20  days  of  receiving  notice  of  an  EPA 
determination  under 

S  350.11(a)(2)(iv)(B),  or  §  350.11(a)(2)|v) 
of  this  regulation,  or  fails  to  pursue 
appeal  to  the  General  Counsel  within  20 
days  after  being  notified  of  its  right  to 
do  so  under  §  350.11(a)(2)(i)  or 
S  3.50.11  (b)(2)(i),  EPA  may  furnish  notice 
of  intent  to  disclose  the  chemical 
identity  claimed  as  trade  secret  within 
10  days  by  furnishing  the  submitter  with 
the  notice  set  forth  in  paragraph  (d)  of 
this  section  by  certified  mail  (return 
receipt  requested). 

(c)  Where  EPA,  upon  initial  review 
under  §  350.9(d),  determines  that  the 
chemical  identity  claimed  as  trade 
secret  in  a  submittal  submitted  pursuant 
to  this  part  is  the  subject  of  a  prior  final 
Agency  determination  concerning  a 
claim  of  trade  secrecy  for  the  same 
chemical  identity  for  the  same  facility, 
in  which  such  claim  was  held  invalid, 
EPA  shall  furnish  notice  of  intent  to 
disclose  chemical  identity  within  lO  days 
by  furnishing  the  submitter  with  the 
notice  set  forth  in  paragraph  (d)  of  this 
section  by  certified  mail  (return  receipt 
requested). 

(d)  EPA  shall  furnish  notice  of  Its 
intent  to  release  chemical  identity 
claimed  as  trade  secret  by  sending  the 
following  notification  to  submitters, 
under  the  circumstances  set  forth  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section.  The  notice  shall  state  that  EPA 
will  make  the  chemical  identity 
available  to  the  petitioner  and  the  public 
on  the  tenth  working  day  after  the  date 
of  the  submitter's  receipt  of  written 
notice  (or  on  such  later  date  as  the 
Office  of  General  Counsel  may 
establish),  unless  the  Office  of  General 
Counsel  has  first  been  notified  of  the 
submitter's  commencement  of  an  action 
in  Federal  court  to  obtain  judicial 
review  of  the  determination  at  issue, 
and  to  obtain  preliminary  injunctive 
relief  against  disclosure,  or,  where 
applicable,  as  described  in  paragraph 
(b)  of  this  section,  of  commencement  of 
an  appeal  to  the  General  Counsel.  The 
notice  shall  further  state  that  if  Federal 
court  action  is  timely  commenced,  EPA 
may  nonetheless  make  the  information 


available  to  the  petitioner  and  the  public 
(in  the  absence  of  an  order  by  the  court 
to  the  contrary),  once  the  court  has 
denied  a  motion  for  a  preliminary 
injunction  in  the  action  or  has  otherwise 
upheld  the  EPA  determination,  or.  that  if 
Federal  court  action  or  appeal  to  the 
General  Counsel  is  timely  commenced. 
EPA  may  nonetheless  make  the 
information  available  to  the  petitioner 
and  the  public  whenever  it  appears  to 
the  General  Counsel,  after  reasonable 
notice  to  the  submitter,  that  the 
submitter  is  not  taking  appropriate 
measures  to  obtain  a  speedy  resolution 
of  the  action. 

§350.19    Provision  of  information  to 
States. 

(a)  Any  State  may  request  access  to 
trade  secrecy  claims,  substantiations, 
supplemental  substantiations,  and 
additional  information  submitted  to 
EPA.  EPA  shall  release  this  information, 
even  if  claimed  confidential,  to  any 
State  requesting  access  if: 

(1)  The  request  is  in  writing: 

(2)  The  request  is  from  the  Governor 
of  the  State;  and 

(3)  The  State  agrees  to  safeguard  the 
information  with  procedures  equivalent 
to  those  which  EPA  uses  to  safeguard 
the  information. 

(b)  The  Governor  of  a  State  which 
receives  access  to  trade  secret 
information  under  this  section  may 
disclose  such  information  only  to  State 
employees. 

§  350.21    Adverse  health  effects. 

The  Governor  or  State  emergency 
response  commission  shall  identify  the 
adverse  health  effects  associated  with 
each  of  the  chemicals  claimed  as  trade 
secret  and  shall  make  this  information 
available  to  the  public.  The  material 
safety  data  sheets  submitted  to  the  State 
emergency  response  commissions  may 
be  used  for  this  purpose. 

§  350.23    Disclosure  to  auttKMlzed 
representatives. 

(a)  Under  section  322(f)  of  the  Act. 
EPA  possesses  the  authority  to  disclose 
to  any  authorized  representative  of  the 
United  States  any  information  to  which 
this  section  applies,  notwithstanding  the 
fact  that  the  information  might 
otherwise  be  entitled  to  trade  secret  or 
confidential  treatment  under  this  part. 
Such  authority  may  be  exercised  only  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)(1)  A  person  under  contract  or 
subcontract  to  EPA  or  a  grantee  who 
performs  work  for  EPA  in  connection 
with  Title  III  or  regulations  which 
implement  Title  III  may  be  considered 
an  authorized  representative  of  the 
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United  States  for  purposes  of  this 
i  35a23.  Subject  to  the  limitations  in 
this  S  350.23(b),  information  to  which 
this  sectioii  applies  may  be  disclosed  to 
such  a  person  if  the  EPA  program  office 
mtuiagiog  the  ocmtract,  sobcontract  or 
grant  first  determines  in  writing  that 
such  disclosure  is  necessary  in  order 
that  the  contractor,  subcontractor  or 
grantee  may  cany  out  the  work  required 
by  the  amtract,  subcontract  or  grant. 

(2)  No  information  shall  be  disclosed 
under  this  i  350.23(b)  unless  this 
contract,  subcontract,  or  grant  in 
question  provides: 

(i)  That  the  contractor,  subcontractor 
or  the  grantee  and  the  contractor's, 
subcontractor's,  or  grantee's  employees 
shall  use  the  information  only  for  the 
piirpoae  of  carrymg  out  the  work 
required  by  the  contract  subcontract,  or 
grant,  and  wkail  refrain  from  disclosing 
the  inf onnatioD  to  anyone  other  than 
EPA  without  the  priw  written  approval 
of  each  affected  submitter  or  of  an  EPA 
legal  office,  and  shall  return  to  EPA  all 
copies  of  the  information  (and  any 
abstracts  or  extracts  therefrom)  upon 
request  by  the  EPA  program  office, 
whenever  the  in&xmatioB  is  no  longer 
required  by  the  contractor, 
subcontractor  or  grantee  for  the 


performance  of  the  work  required  under 
the  contract  sutx»nfract  or  grant  or 
upon  completion  of  the  contract 
subccntract  or  grant; 

(ii)  Tlmt  the  contractor,  subcontractor 
or  grantee  ^all  obtain  a  %vritten 
agreement  to  honor  such  terms  of  the 
contract  or  subcontract  from  each  of  the 
contractor's,  subcontractor's  or  grantee's 
employees  who  will  have  access  to  the 
information,  befcve  such  employee  is 
allowed  such  access;  and 

(iii)  That  the  contractor,  subcontractor 
or  grantee  acknowledges  and  agrees 
that  the  contract  subcontract  or  grant 
provisions  concemmg  the  use  and 
disclosure  of  confidential  business 
information  are  included  for  the  benefit 
of,  and  shall  be  enforceable  by,  both 
EPA  and  any  covered  facility  having  an 
interest  in  information  concerning  it 
supplied  to  the  contractor,  subcontractor 
or  grantee  by  EPA  under  the  contract  or 
sobcontract  or  grant. 

(3)  No  information  shall  be  disclosed 
under  this  i  3Sa23(b)  until  each  affected 
submitter  has  been  furnished  notice  of 
the  contemplated  disclosure  by  the  EPA 
program  office  and  has  been  afforded  a 
period  found  reasonable  by  that  office 
(not  less  than  5  working  days)  to  submit 
its  comments.  Such  notice  shall  include 


a  description  of  the  information  to  be 
disclosed,  the  identity  of  the  contractor, 
subcontractor  or  grantee,  the  contract, 
subcontract  or  grant  number,  if  any,  and 
the  purposes  to  be  served  by  the 
disclosure.  This  notice  may  be  published 
in  the  Federal  Register  or  may  be  sent  to 
individual  submitters. 

(4)  The  H»A  program  office  shall 
prepare  a  record  of  disclosures  under 
this  §  350.23(b).  The  EPA  program  office 
shall  maintain  the  record  of  disclosure 
and  the  determination  of  necessity 
prepared  under  paragraph  (b)(1)  of  this 
section  for  a  period  of  not  less  than  36 
months  after  the  date  of  the  disclosure. 


S  350.25    Diactoaurain 


Other  disclosure  of  specific  chemical 
identity  may  be  made  in  accordance 
with  40  CFR  Z.209. 

§35027    Sut»a<antlatton  term  to 
accompany  dalma  of  trade  secrecy, 
instructions  to  substantiation  form. 

(a)  The  form  in  paragraph  (b)  of  this 
section  must  be  completed  and 
submitted  as  required  in  §  350.7(a). 

(b)  Substantiation  form  to  accompany 
claims  of  trade  secrecy. 

BHJJNQ  CODE  SSM-SO-a 


29 


1988 


UMI 
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&EPA 


United  States  Environmental  Protection  Agency 
Washington,  DC  20460 

Substantiation  To  Accompany  Claims  of  Trade  Secrecy 

Under  the  Emergency  Planning  and 
Community  Right-To-Know  Act  of  1986 


Form  Approved 
OMB  No.  2050-0078 
Approval  expiTM  10-31-90 


Paperworlt  Reduction  Act  Notice 
PutJiic  reporting  burden  for  tiiis  collection  of  information  is  estimated  to  vary  from  27.7  hours  to  33.2  hours  per 
response,  with  an  average  of  28.8  hours  per  response,  including  time  for  reviewing  instructions,  searching  existing 
data  sources,  gathering  arx)  maintaining  the  data  needed,  and  completing  and  reviewing  tt>e  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information, 
indudirig  suggestions  for  reducing  this  burden,  to  Chief,  Information  Policy  Branch,  PM-223,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW,  Washington,  DC  20460;  and  to  the  Office  of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  Washington,  DC  20503. 


Part  1.  Substantiation  Category 

1.1  Title  M  Reporting  Section  (check  only  of>e) 


D 


303 


311 


312 


313 


1 .2  Reporting  Year 


19 


1.3  Indicate  Whether  This  Form  Is  (check  only  one) 


1.3a. 


I I  Sanitized 


(answer  1.3.  la  below) 
1  3.  la.  Generic  Oass  or  Category 


1.3b. 


Unsanitized 


(answer  1.3.1b.  and  1.3.2b.  below) 
1.3.1b.  CAS  Number 


1.3.2b.  Specific  Chemical  klefYtity 


Part  2.  Facility  Identification  Information 


2.1  Narr>e 


2  2  Street  Address 


2  3  City,  State,  and  2lP  Code 


2.4  CXiO  vxi  Bradstreet  Number 


EPA  Form  9510-1  (7-M) 
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2  9 


1988 


UMI 


Part  3.  Responses  to  Substantiation  Questions 

3.1       Describe  the  specific  measure  you  have  taken  to  safeguard  the  confidentiafty  ol  the 
chemical  ider^  claimed  as  trade  secret,  and  incficate  wtiether  these  rneasures  wifl 
continue  tn  the  future. 

3.2      Have  you  disclosed  the  iriiorme^Kxi  dawned  as  trade  secret  to  any  other  person  (other  tha^ 
a  member  of  a  tocal  emergency  planning  committee,  officer  or  employee  of  the  United 
States  or  a  State  or  local  oovemment,  or  your  employee)  who  Is  not  bound  bv  a 
confidentigriity  agreemerH  to  r^ain  from  disclosing  this  trade  secret  information  to  others? 

Yes 

No 

3.3      List  all  local,  State,  and  Federal  government  entities  to  which  you  have  disclosed  the 
specjfic  chemical  Identity.  For  each,  indicate  whether  you  asserted  a  confidentiality  daim  for 
the  chenrwcal  identity  and  whether  the  government  entity  dented  that  daim. 

Ooi<M»wtoH» 

Gov«mfnent  Entity 

Oalm  AsMrtad 

CWmDwiM    1 

Ym 

No 

Ym 

Ho 

EPAForml 

tSf-' 

{r■m^ 



Pi 
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3.4 


(i) 


In  order  to  show  the  validity  of  a  trade  secrecy  claim,  you  must  identify  your  specific  use  of 
the  chemical  claimed  as  trade  secret  and  explain  why  it  is  a  secret  of  interest  to 
competitors.  Therefore: 

Describe  the  specific  use  of  the  chemical  claimed  as  trade  secret,  identifying  the  product  or 
process  in  which  it  is  used.  (If  you  use  the  chemical  other  than  as  a  component  of  a 
product  or  In  a  manufacturing  process,  identify  the  activity  where  the  chemical  is  used ) 


(ii)  Has  your  company  or  facility  identity  been  linked  to  the  specific  chemical  identity  claimed  as 
trade  secret  in  a  patent,  or  in  publications  or  other  inior/nation  sources  avauiable  to  the 
public  or  your  oompetitors  (of  VMhidi  you  are  aware)? 


Yes 


No 


If  so,  explain  why  this  knowledge  does  not  eliminate  the  justification  for  trade  secfecy. 


(m)  If  this  use  of  the  chemical  claimed  as  trade  secret  is  unknown  outside  your  company 
explain  how  your  competitors  could  deduce  this  use  from  disclosure  of  the  chemical 
Identity  together  with  other  information  on  the  Title  III  submittal  form 


EPA  FoMiM«*-4  (7-M) 


Page  3  Of  5 


UMI 
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3.4  (iv)  Explain  why  your  use  of  the  chemical  claimed  as  trade  secret  would  be  valuable 
information  to  your  competitors. 


3  5  Indicate  the  nature  of  the  harm  to  your  competitive  position  that  would  likely  result  from 
disclosure  of  the  specific  chemical  identity,  and  indicate  why  such  harm  would  be 
substantial. 


3.6  0)  To  what  extent  is  the  chemical  claimed  as  trade  secret  available  to  the  public  or  your 
competitors  in  products,  articles,  or  environmental  releases? 


i . 


EPA  Form  9S10-1(7-«8) 


P«0«4o<5 
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3.6  (n)  Describe  ttie  factors  which  influence  the  cost  of  determininQ  the  identity  of  the  chemical 
daimed  as  trade  secret  by  chemical  analysis  of  the  product,  article,  or  waste  which 
contains  the  chemical  (e.g.,  v^ether  the  ctremical  is  in  pure  form  or  is  mixed  with  other 
substances). 


Part  4.  Certification  <Read  and  sign  after  completing  an  sections) 

I  certj^  under  penalty  of  law  that  I  have  personally  examined  the  information  submitted  in  tfirs 
ar)d  aif  attached  documents.  Based  on  my  inquiry  of  those  irvdividuals  responsible  for  obtaining 
the  information,  I  certify  that  the  submitted  information  is  true,  accurate,  and  complete,  and  that 
those  portions  of  the  sut^stantiation  claimed  as  confidential  would,  if  disclosed,  reveal  the 
chemical  identity  being  claimed  as  a  trade  secret,  or  would  reveal  other  confidential  business  or 
trade  secret  riformation.  I  acknowledge  that  I  may  be  asked  by  the  Environmental  Protection 
Agency  to  provide  furttier  detailed  factual  substantiation  relating  to  this  claim  of  trade  secrecy, 
and  certify  to  the  best  of  my  knowtedge  arxJ  belief  th^  such  information  is  available.  I 
uTKterstand  that  if  It  is  detwmined  by  the  Administrates  of  EPA  tiiat  this  trade  secret  claim  is 
frivc^ous,  EPA  may  assess  a  penalty  of  up  to  $25,000  per  claim. 

1  acknowledge  that  any  knowingly  false  or  misleading  statement  may  be  punishable  by  fine  or 
imprisonment  or  t)oth  under  applicable  law. 


.  1  Name  and  oMicial  lit(«  of  oiwner  or  opwMor  or  senior  management  official 


.2S)gflatur«  (AM  sigimtam*  rmtsl  ba  original) 


4.3  Oat*  Signed 


EPA  Form  9510-1  (7-88) 
MLUNG  CODE  M(«-M-C 


PaeeSofS 


BEST  COPY  AVAILABLE 
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Instructions  for  Completing  the  EPA 
Trade  Secret  Substantiation  Form 

General  Information 

EPA  requires  that  the  information 
requested  in  a  trade  secret 
substantiation  be  conipleted  using  this 
substantiation  form  in  order  to  ensure 
that  all  facility  and  chemical  identifier 
information,  substantiation  questions, 
and  certification  statements  are 
completed.  Submitter-devised  forms  will 
not  be  accepted.  Incomplete 
substantiations  will  in  all  likelihood  be 
found  insufficient  to  support  the  claim, 
and  the  claim  will  be  denied.  Moreover, 
the  statute  provides  that  a  submitter 
who  fails  to  provide  information 
required  will  be  subject  to  a  $10,000  fine. 
For  the  submitter's  own  protection, 
therefore,  the  EPA  form  must  be  used 
and  completed  in  its  entirety. 

The  statute  for  section  322  establishes 
a  two-phase  process  in  which  the 
submitter  must  do  the  following: 

1.  At  the  time  a  report  is  submitted, 
the  submitter  must  present  a  complete 
set  of  assertions  that  (if  true)  would  be 
sufficient  to  justify  the  claim  of  trade 
secrecy;  and 

2.  If  the  claim  is  reviewed  by  EPA,  the 
submitter  will  be  asked  to  provide 
additional  factual  information  sufficient 
to  establish  the  truthfulness  of  the 
assertions  made  at  the  time  the  claim 
was  made. 

In  making  its  assertions  of  trade 
secrecy,  a  submitter  should  provide, 
where  applicable,  descriptive  factual 
statements.  Conclusory  statements  of 
compliance  (such  as  positive  or  negative 
restatements  of  the  questions)  may  not 
provide  EPA  with  enough  information  to 
make  a  determination  and  may  be  found 
insufficient  to  support  a  claim. 

What  May  Be  Withheld 

Only  the  specific  chemical  identity 
required  to  be  disclosed  in  sections  303, 
311,  312,  and  313  submissions  may  be 
claimed  trade  secret  on  the  Title  III 
submittal  itself.  (Other  trade  secret  or 
confidential  business  information 
included  in  answer  to  a  question  on  the 
substantiation  may  be  claimed  trade 
secret  or  confidential,  as  described 
below.) 

Location  information  claimed  as 
confidential  under  section  312(d)(2)(F) 
should  not  be  sent  to  EPA;  this  should 
only  be  sent  to  the  SERC,  LEPC.  and  the 
fire  department,  as  requested. 

Sanitized  and  Unsanitized  Copies 

You  must  submit  this  form  to  EPA  in 
sanitized  and  unsanitized  versions, 
along  with  the  sanitized  and  unsanitized 
copies  of  the  submittal  that  gives  rise  to 
this  trade  secrecy  claim  (except  for  the 


section  303  submittal,  and  for  MSDSs 
under  section  311).  The  unsanitized 
version  of  this  form  contains  specific 
chemical  identity  and  CAS  number  and 
may  contain  other  trade  secret  or 
confidential  business  information,  which 
should  be  clearly  labeled  as  such. 
Failure  to  claim  other  information  trade 
secret  or  confidential  will  make  that 
information  publicly  available.  In  the 
sanitized  version  of  this  form,  the 
specific  chemical  identity  and  CAS 
number  must  be  replaced  with  the 
chemical's  generic  class  or  category  and 
any  other  trade  secret  or  confidential 
business  information  should  be  deleted. 
You  should  also  send  sanitized  copies  of 
the  submittal  and  this  form  to  relevant 
State  and  local  authorities. 

Each  question  on  this  form  must  be 
answered.  Submitters  are  encouraged  to 
answer  in  the  space  provided.  If  you 
need  more  space  to  answer  a  particular 
question,  please  use  additional  sheets.  If 
you  use  additional  sheets,  be  sure  to 
include  the  number  (and  if  applicable, 
the  subpart)  of  the  question  being 
answered  and  write  your  facility's  Dun 
and  Bradstreet  Number  on  the  lower 
right-hand  comer  of  each  sheet. 

When  the  Forms  Must  be  Submitted 

The  sanitized  and  unsanitized  report 
forms  and  trade  secret  substantiations 
must  be  submitted  to  EPA  by  the  normal 
reporting  deadline  for  that  section  (e.g., 
section  313  submissions  for  any 
calendar  year  must  be  submitted  on  or 
before  July  1  of  the  following  year). 

Where  to  Send  the  Trade  Secrecy  Claim 

All  trade  secrecy  claims  should  be 
sent  to  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Emergency  Planning  and  Community 
Right-to-Know  Program,  P.O.  Box  70266, 
Washington,  DC  20024-0266. 

In  addition,  you  must  send  sanitized 
copies  of  the  report  form  and 
substantiation  to  relevant  State  and 
local  authorities.  States  will  provide 
addresses  where  the  copies  of  the 
reports  are  to  be  sent. 


Packaging  of  Claim(s) 

A  completed  section  322  claim 
package  must  include  four  items, 
packaged  in  the  following  order 

1.  An  unsanitized  trade  secret 
substantiation  form. 

2.  A  sanitized  trade  secret 
substantiation  form. 

3.  An  unsanitized  312  or  313  report  (it 
is  not  necessary  to  create  an  unsanitized 
section  303  submittal  or  MSDS  for 
submission  under  section  311). 

4.  A  sanitized  (public)  section  303,  311, 
312.  or  313  or  report. 


It  is  important  to  securely  fasten 
together  (binder  clip  or  rubber  band) 
each  of  the  reporting  forms  and 
substantiations  for  the  particular 
chemical  being  claimed  trade  secret. 
This  process  will  make  it  clear  that  a 
claim  is  physically  complete  when 
submitted.  When  submitters  submit 
claims  for  more  than  one  chemical,  EPA 
requests  that  the  four  parts  associated 
with  each  chemical  be  assembled  as  a 
set  and  each  set  for  different  chemicals 
be  kept  separate  within  the  package 
sent  to  EPA.  Following  these  guidelines 
permits  the  Agency  to  make  the 
appropriate  determinations  of  trade 
secrecy,  and  to  make  public  only  those 
portions  of  each  submittal  required  to  be 
disclosed. 

How  to  Obtain  Forms  and  Other 
Information 

Additional  copies  of  the  Trade  Secret 
Substantiation  Form  may  be  obtained 
by  writing  to:  Emergency  Planning  and 
Community  Right-to-Know  Program, 
U.S.  Environmental  Protection  Agency. 
WH-562A.  401  M  Street,  SW., 
Washington,  DC  20460. 

Instructions  for  Completing  Specific 
Sections  of  the  Form 

Part  1.  Substantiation  Category 

1.1  Title  III  Reporting  Section.  Check 
the  box  corresponding  to  the  section  for 
which  this  particular  claim  of  trade 
secrecy  is  being  made.  Checking  off 
more  than  one  box  for  a  claim  is  not 
permitted. 

1.2  Reporting  Year.  Enter  the  year  to 
which  the  reported  information  applies, 
not  the  year  in  which  you  are  submitting 
the  report. 

1.3a  Sanitized.  If  this  copy  of  the 
submission  is  the  "public"  or  sanitized 
version,  check  this  box  and  complete 
1.3.1a.  which  asks  for  generic  class  or 
category.  Do  not  complete  the 
information  required  in  the  unsanitized 
box  (1.3b.). 

1.3.1a  Generic  Class  or  Category.  You 
must  complete  this  if  you  are  claiming 
the  specific  chemical  identity  as  a  trade 
secret  and  have  marked  the  box  in  1.3a. 
The  generic  chemical  name  must  be 
structurally  descriptive  of  the  chemical. 

1.3b  Unsanitized.  Check  the  box  if  this 
version  of  the  form  contains  the  specific 
chemical  identity  or  any  other  trade 
secret  or  confidential  business 
information. 

1.3.1b  CAS  Number.  You  must  enter 
the  Chemical  Abstract  Service  (CAS) 
registry  number  that  appears  in  the 
appropriate  section  of  Hie  rule  for  the 
chemical  being  reported.  Use  leading 
place  holding  zeros.  If  you  are  reporting 
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a  chemical  category  (e.g.,  copper 
compounds),  enter  N/A  in  the  CAS 
number  space. 

1.3.2b  Specific  Chemical  Identity. 
Enter  the  name  of  the  chemical  or 
chemical  category  as  it  is  listed  in  the 
appropriate  section  of  the  reporting  rule. 

Part  2.  Facility  Identification 
Information 

2.1-2.3  Facility  Name  and  Location. 
You  must  enter  the  name  of  your  facility 
(plant  site  name  or  appropriate  facility 
designation),  street  address,  city.  State 
and  ZIP  Code  in  the  space  provided. 
You  may  not  use  a  post  o^ice  box 
number  for  this  location. 

2.4  Dun  and  Bradstreet  Number.  You 
must  enter  the  number  assigned  by  Dun 
and  Bradstreet  for  your  facility  or  each 
establishment  wthin  your  facility.  If  the 
establishment  does  not  have  a  D  &  B 
number,  enter  N/A  in  the  boxes 
reserved  for  those  numbers.  Use  leading 
place  holding  zeros. 

Part  3.  Responses  to  Substantiation 
Questions 

The  six  questions  posed  in  this  form 
are  based  on  the  four  statutory  criteria 
found  in  section  322(b)  of  Title  III.  The 
information  you  submit  in  response  to 
these  questions  is  the  basis  for  EPA's 
initial  determination  as  to  whether  the 
substantiation  is  sufficient  to  support  a 
claim  of  trade  secrecy.  EPA  has 
indicated  in  I  350.13  of  the  final  rule  the 
specific  criteria  that  it  regards  as  the 
legal  basis  for  evaluating  whether  the 
answers  you  have  provided  are 
sufficient  to  warrant  protection  of  the 
chemical  identity.  You  are  urged  to 
review  those  criteria  before  preparing 
answers  to  the  questions  on  the  form. 

Part  4.  Certification 

An  original  signature  is  required  for 
each  trade  secret  substantiation 
submitted  to  EPA,  both  sanitized  and 
unsanitized.  It  indicates  the  submitter  is 
certifying  that  the  particular 
substantiation  provided  to  EPA  is 
complete,  true,  and  accurate,  and  that  it 
is  intended  to  support  the  specific  trade 
secret  claim  being  made. 
Noncompliance  with  this  certification 
requirement  may  jeopardize  the  trade 
secret  claim. 

4.1  Name  and  Official  Title,  Print  or 
type  the  name  and  title  of  the  person 
who  signs  the  statement  at  4.2. 

4.2  Signature.  This  certification  must 
be  signed  by  the  owner  or  operator,  or  a 
senior  official  with  management 
responsibility  for  the  person  (or  persons) 
completing  the  form.  An  original 
signature  is  required  for  each  trade 
secret  substantiation  submitted  to  EPA. 
both  sanitized  and  unsanitized.  Since 


the  certification  applies  to  all 
information  supplied  on  the  forms,  it 
should  be  signed  only  after  the 
substantiation  has  been  completed. 
4.3  Date.  Enter  the  date  when  the 
certification  was  signed. 

Appendix  A— Restatement  of  Torts 
Section  757,  Comment  b 

b.  Definition  of  trade  secret.  A  trade  secret 
may  consist  of  any  formula,  pattern,  device  or 
compilation  of  information  which  is  used  in 
one's  business,  and  which  gives  him  an 
opportunity  to  obtain  an  advantage  over 
competitors  who  do  not  know  or  use  it.  It 
may  be  a  formula  for  a  chemical  compound,  a 
process  of  manufacturing,  treating  or 
preserving  materials,  a  pattern  for  a  machine 
or  other  device,  or  a  list  of  customers.  It 
differs  from  other  secret  information  in  a 
business  (see  section  759)  in  that  if  is  not 
simply  information  as  to  single  or  ephemeral 
events  in  the  conduct  of  the  business,  as.  for 
example,  the  amount  or  other  terms  of  a 
secret  bid  for  a  contract  or  the  salary  of 
certain  employees,  or  the  security 
investments  made  or  contemplated,  or  the 
date  fixed  for  the  announcement  of  a  new 
policy  or  for  bringing  out  a  new  model  or  the 
like.  A  trade  secret  is  a  process  or  device  for 
continuous  use  in  the  operation  of  the 
business.  Generally  it  relates  to  the 
production  of  goods,  as,  for  example,  a 
machine  or  formula  for  the  production  of  an 
article.  It  may,  however,  relate  to  the  sale  of 
goods  or  to  other  operations  in  the  business, 
such  as  a  code  for  determining  discounts, 
rebates  or  other  concessions  in  a  price  list  or 
catalogue,  or  a  list  of  specialized  customers, 
or  a  method  of  bookkeeping  or  other  office 
management. 

Secrecy.  The  subject  matter  of  a  trade 
secret  must  be  secret.  Matters  of  public 
knowledge  or  of  general  knowledge  in  an 
industry  cannot  be  appropriated  by  one  as 
his  secret.  Matters  which  are  completely 
disclosed  by  the  goods  which  one  markets 
cannot  be  his  secret.  Substantially,  a  trade 
secret  is  known  only  in  the  particular 
business  in  which  it  is  used.  It  is  not  requisite 
that  only  the  proprietor  of  the  business  know 
it.  He  may,  without  losing  his  protection, 
communicate  it  to  employees  involved  in  its 
use.  He  may  likewise  communicate  it  to 
others  pledged  to  secrecy.  Others  may  also 
know  of  it  independently,  as.  for  example, 
when  they  have  discovered  the  process  or 
formula  by  independent  invention  and  are 
keeping  it  secret.  Nevertheless,  a  substantial 
element  of  secrecy  must  exist,  so  that,  except 
by  the  use  of  improper  means,  there  would  be 
difficulty  in  acquiring  the  information.  An 
exact  definition  of  a  trade  secret  is  not 
possible.  Some  factors  to  be  considered  in 
determining  whether  given  information  is 
one's  trade  secret  are:  (1)  The  extent  to  which 
the  information  is  known  outside  of  his 
business:  (2)  the  extent  to  which  it  is  known 
by  employees  and  others  involved  in  his 
business:  (3)  the  extent  of  measures  taken  by 
him  to  guard  the  secrecy  of  the  information; 
(4)  the  value  of  the  information  to  him  and  to 
his  competitors;  (5)  the  amount  of  effort  or 
money  expended  by  him  in  developing  the 
infonnation;  (6)  the  ease  or  difficulty  with 


which  the  information  could  be  properly 
acquired  or  duplicated  by  others. 

Novelty  and  prior  art.  A  trade  secretqpiay 
be  a  device  or  process  which  is  patentable: 
but  it  need  not  be  that.  It  may  be  a  device  or 
process  which  is  cleariy  anticipated  in  the 
prior  art  or  one  which  is  merely  a  mechanical 
improvement  that  a  good  mechanic  can  make. 
Novelty  and  invention  are  not  requisite  for  a 
trade  secret  as  they  are  for  patentability. 
These  requirements  are  essential  to 
patentability  because  a  patent  protects 
against  unlicensed  use  of  the  patented  device 
or  process  even  by  one  who  discovers  it 
properly  through  independent  research.  The 
patent  monopoly  is  a  reward  to  the  inventor. 
But  such  is  not  the  case  with  a  trade  secret 
Its  protection  is  not  based  on  a  policy  of 
rewarding  or  otherwise  encouraging  the 
development  of  secret  processes  or  devices. 
The  protection  is  merely  against  breach  of 
faith  and  reprehensible  means  of  learning 
another's  secret.  For  this  limited  protection  it 
is  not  appropriate  to  require  also  the  kind  of 
novelty  and  invention  which  is  a  requisite  of 
patentability.  The  nature  of  the  secret  is. 
however,  an  important  factor  in  determining 
the  kind  of  relief  that  is  appropriate  against 
one  who  is  subject  to  liability  under  the  rule 
stated  in  this  section.  Thus,  if  the  secret 
consists  of  a  device  or  process  which  is  a 
novel  invention,  one  who  acquires  the  secret 
wrongfully  is  ordinarily  enjoined  from  further 
use  of  it  and  is  required  to  account  for  the 
profits  derived  from  his  past  use.  If,  on  the 
other  hand,  the  secret  consists  of  mechanical 
improvements  that  a  good  mechanic  can 
make  without  resort  to  the  secret,  the 
wrongdoer's  liability  may  be  limited  to 
damages,  and  an  injunction  against  future  use 
of  the  improvements  made  with  the  aid  of  the 
secret  may  be  inappropriate. 

Subpart  B— Disclosure  of  Trade  Secret 
Information  to  Health  Professionals 

S  350.40    DitdoMire  to  health 
professionals. 

(a)  Definitions.  "Medical  emei^ency" 
means  any  unforeseen  condition  which 
a  health  professional  would  judge  to 
require  urgent  and  unscheduled  medical 
attention.  Such  a  condition  is  one  which 
results  in  sudden  and/or  serious 
s)7nptom(s]  constituting  a  threat  to  a 
person's  physical  or  psychological  well- 
being  and  which  requires  immediate 
medical  attention  to  prevent  possible 
deterioration,  disability,  or  death. 

(b)  The  specific  chemical  identity, 
including  the  chemical  name  of  a 
hazardous  chemical,  extremely 
hazardous  substance,  or  a  toxic 
chemical,  is  made  available  to  health 
professionals,  in  accordance  with  the 
applicable  provisions  of  this  section. 

(c)  Diagnosis  or  Treatment  by  Health 
Professionals  in  Non-Emergency 
Situations.  (1)  An  owner  or  operator  of  a 
facility  which  is  subject  to  the 
requirements  of  sections  311,  312.  and 
313,  shall,  upon  request,  provide  the 
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specific  chemical  identity,  if  known,  of  a 
hazardous  chemical,  extremely 
hazardous  substance,  or  a  toxic 
chemical  to  a  health  professional  if: 

(i)  The  request  is  in  writing; 

(ii)  The  request  describes  why  the 
health  professional  has  a  reasonable 
basis  to  suspect  that: 

(A)  The  specific  chemical  identity  is 
needed  for  purposes  of  diagnosis  or 
treatment  of  an  individual, 

(B)  The  individual  or  individuals  being 
diagnosed  or  treated  have  been  exposed 
to  the  chemical  concerned,  and 

(C)  Knowledge  of  the  specific 
chemical  identity  of  such  chemical  will 
assist  in  diagnosis  or  treatment. 

(iii)  The  request  contains  a 
confidentiality  agreement  which 
includes: 

(A)  A  description  of  the  procedures  to 
be  used  to  maintain  the  confidentiality 
of  the  disclosed  information;  and 

(B)  A  statement  by  the  health 
professional  that  he  will  not  use  the 
information  for  any  purpose  other  than 
the  health  needs  asserted  in  the 
statement  of  need  authorized  in 
paragraph  (c)(l)(ii)  of  this  section  and 
will  not  release  the  information  under 
any  circumstances,  except  as  authorized 
by  the  terms  of  the  confidentiality 
agreement  or  by  the  owner  or  operator 
of  the  facility  providing  such 
information. 

(iv)  The  request  includes  a 
certification  signed  by  the  health 
professional  stating  that  the  information 
contained  in  the  statement  of  need  is 
true. 

(2)  Following  receipt  of  a  written 
request,  the  facility  owner  or  operator  to 
whom  such  request  is  made  shall 
provide  the  requested  information  to  the 
health  professional  promptly. 

(d)  Preventive  Measures  and 
Treatment  by  Local  Health 
Professionals.  (1)  An  owner  or  operator 
of  a  facility  subject  to  the  requirements 
of  sections  311,  312,  and  313,  shall 
provide  the  specific  chemical  identity,  if 
known,  of  a  hazardous  chemical,  an 
extremely  hazardous  substance,  or  a 
toxic  chemical  to  any  health 
professional  (such  as  a  physician, 
toxicologist,  epidemiologist,  or  nurse)  if: 

(i)  The  requester  is  a  local  government 
employee  or  a  person  under  contract 
with  the  local  government; 

(ii)  The  request  is  in  writing; 

(iii)  The  request  describes  with 
reasonable  detail  one  or  more  of  the 


following  health  needs  for  the 
information: 

(A)  To  assess  exposure  of  persons 
living  in  a  local  community  to  the 
hazards  of  the  chemical  concerned. 

(B)  To  conduct  or  assess  sampling  to 
determine  exposure  levels  of  various 
population  groups. 

(C)  To  conduct  periodic  medical 
surveillance  of  exposed  population 
groups. 

(D)  To  provide  medical  treatment  to 
exposed  individuals  or  population 
groups. 

(E)  To  conduct  studies  to  determine 
the  health  effects  of  exposure. 

(F)  To  conduct  studies  to  aid  in  the 
identification  of  chemicals  that  may 
reasonably  be  anticipated  to  cause  an 
observed  health  effect. 

(iv)  The  request  contains  a 
confidentiality  agreement  which 
includes: 

(A)  A  description  of  the  procedures  to 
be  used  to  maintain  the  confidentiality 
of  the  disclosed  information;  and 

(B)  A  statement  by  the  health 
professional  that  he  will  not  use  the 
information  for  any  purpose  other  than 
the  health  needs  asserted  in  the 
statement  of  need  authorized  in 
paragraph  (d)(l)(iii)  of  this  section  and 
will  not  release  the  information  under 
any  circumstances  except  as  may 
otherwise  be  authorized  by  the  terms  of 
such  agreement  or  by  the  owner  or 
operator  of  the  facility  person  providing 
such  information. 

(v)  The  request  includes  a  certification 
signed  by  the  health  professional  stating 
that  the  information  contained  in  the 
statement  of  need  is  true. 

(2)  Following  receipt  of  a  written 
request,  the  facility  owner  or  operator  to 
whom  such  request  is  made  shall 
promptly  provide  the  requested 
information  to  the  local  health 
professional. 

(e)  Medical  Emergency.  (1)  An  owner 
or  operator  of  a  faciUty  which  is  subject 
to  the  requirements  of  sections  311,  312, 
and  313,  must  provide  a  copy  of  a 
material  safety  data  shreet,  an  inventory 
form,  or  a  toxic  chemical  release  form, 
including  the  specific  chemical  identity  if 
known,  of  a  hazardous  chemical, 
extremely  hazardous  substance,  or  a 
toxic  chemical,  to  any  treating  physician 
or  nurse  who  requests  such  information 
if  the  treating  physician  or  nurse 
determines  that: 


(i)  A  medical  emergency  exists  as  to 
the  individual  or  individuals  being 
diagnosed  or  treated; 

(ii)  The  specific  chemical  identity  of 
the  chemical  concerned  is  necessary  for 
or  will  assist  in  emergency  or  first-aid 
diagnosis  or  treatment;  and, 

(iii)  The  individual  or  individuals 
being  diagnosed  or  treated  have  been 
exposed  to  the  chemical  concerned. 

(2)  Owners  or  operators  of  facilities 
must  provide  the  specific  chemical 
identity  to  the  requesting  treating 
physician  or  nurse  immediately 
following  the  request,  without  requiring 
a  written  statement  of  need  or  a 
confidentiality  agreement  in  advance. 

(3)  The  owner  or  operator  may  require 
a  written  statement  of  need  and  a 
written  confidentiality  agreement  as 
soon  as  circumstances  permit.  The 
written  statement  of  need  shall  describe 
in  reasonable  detail  the  factors  set  forth 
in  paragraph  (e)(1)  of  this  section.  The 
written  confidentiality  agreement  shall 
be  in  accordance  with  paragraphs 
(c)(l)(iii)  and  (f)  of  this  section. 

(f)  Confidentiality  Agreement.  The 
confidentiality  agreement  authorized  in 
paragraphs  (c)(l)(iii),  (d)(l)(iv)  and  (e)(3) 
of  this  section: 

(i)  May  restrict  the  use  of  the 
information  to  the  health  purposes 
indicated  in  the  written  statement  of 
need; 

(ii)  May  provide  for  appropriate  legal 
remedies  in  the  event  of  a  breach  of  the 
agreement;  and 

(iii)  May  not  include  requirements  for 
the  posting  of  a  penalty  bond. 

(g)  Nothing  in  this  regulation  is  meant 
to  preclude  the  parties  from  pursuing 
any  non-contractual  remedies  to  the 
extent  permitted  by  law,  or  from 
pursuing  the  enforcement  remedy 
provided  in  section  325(e)  of  Title  III. 

(h)  The  health  professional  receiving 
the  trade  secret  information  may 
disclose  it  to  EPA  only  under  the 
following  circumstances:  The  health 
professional  must  believe  that  such 
disclosure  is  necessary  in  order  to  learn 
from  the  Agency  additional  information 
about  the  chemical  necessary  to  assist 
him  in  carrying  out  the  responsibilities 
set  forth  In  paragraphs  (c),  (d),  and  (e)  of 
this  section.  Such  information  comprises 
facts  regarding  adverse  health  and 
environmental  effects. 
(FR  Doc.  88-17029  Filed  7-26-88:  ia28  am] 
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action:  Notice  of  action  under  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

SUtmARY:  This  notice  sets  forth  an 
action  to  be  taken  by  the  Director, 
National  Institutes  of  Health  (NIH). 
under  the  May  7. 1988.  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  (51  FR  16958). 
EFFECTIVE  DATE:  July  28. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  can  be  obtained 
from  Dr.  William  J.  Gartland.  Office  of 
Recombinant  DNA  Activities.  National 
Institutes  of  Health.  12441  Parklawn 
Drive,  Suite  58,  Rocicville.  Maryland 
20852,  (301)  770-0131. 

SUPPLEMENTARY  INFORMATION:  Today 
an  action  is  being  promulgated  under 
the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
This  proposed  action  was  published  for 
comment  in  the  Federal  Register  of 
August  11, 1987  (52  FR  29800),  and 
reviewed  and  recommended  for 
approval  by  the  NIH  Recombinant  DNA 
Advisory  Committee  (RAG)  at  its 
meeting  on  September  21. 1987.  A 
transcript  of  that  meeting  is  available 


from  the  Office  of  Recombinant  DNA 
Activities  at  the  address  given  above. 

In  accordance  with  Section  IV-C-l-b 
of  the  NIH  Guidelines,  this  action  has 
been  found  to  comply  with  the  NIH 
Guidelines  and  to  present  no  significant 
risk  to  health  or  the  environment. 

Part  I  of  this  announcement  provides 
background  information  on  the  action. 
Part  II  provides  a  summary  of  the  action 
of  the  Director,  NIH. 

I.  Decision  on  Action  Under  NIH 
Guidelines 

Proposal  to  Add  Bacillus 
stearothermophilis  to  Appendix  C-V 

Drs.  Richard  Novick  and  June  Polak  of 
the  Public  Health  Research  Institute  of 
the  Gity  of  New  York,  Inc.  requested 
that  Bacillus  stearothermophilis  be 
added  to  Appendix  C-V, 
Extrachromosomal  Elements  of  Gram 
Positive  Organisms.  Information  on 
genetic  exchange  involving  this 
organism  was  provided  in  the 
submission. 

This  proposal  was  published  in  the 
August  11. 1987.  Federal  Register  (52  FR 
29800)  for  public  comment.  No 
comments  on  the  proposal  were 
received. 

The  RAC  considered  this  proposal  at 
the  September  21, 1987  meeting.  By  a 
vote  of  eighteen  in  favor,  none  opposed, 
and  no  abstentions,  the  RAC 
recommended  approval  of  the  proposal 

I  accept  this  recommendation  and 
Appendix  C-V  has  been  modified 
accordingly. 


II.  Summary  of  Action 

Revision  of  Appendix  C-V 

Appendix  C-V,  Extrachromosomal 
Elements  of  Gram  Positive  Organisms. 
is  modified  by  the  addition  of  Bacillus 
stearothermophilis  to  the  list  of 
organisms. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592)  requires  a 
statement  concerning  the  o^icial  government 
programs  contained  in  tiie  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists  in 
its  announcements  the  number  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  bat  also  essentially  every  Federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  t>e  not  cost  elective  or  in 
the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition.  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing.  NIH  invites 
leaders  to  direct  questions  to  the  information 
address  above  about  whether  individual 
Programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Dated:  July  22, 1988. 
James  B.  Wyngaarden, 
Director.  National  Institutes  of  Health. 
(FR  Doc  8ft-17030  Filed  7-27-«8;  MS  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3470 
(A-66(MM-4121-02I 

Fees,  Rentals,  and  Royalties 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Proposed  rulemaking. 

summary:  Subpart  3473  of  Title  43  of  the 
Code  of  Federal  Regulations  sets  out, 
among  other  things,  the  royally 
requirements  for  all  Federal  coal  leases. 
The  proposed  rulemaking  would 
eliminate  the  latitude  the  Secretary  now 
has  when  setting  the  royalty  rate  for 
underground  coal  leases  by  requiring 
that  the  royalty  rate  for  all  underground 
coal  leases  be  set  at  a  flat  percent  of  the 
value  of  coal  removed.  Additionally,  the 
proposed  rule  will  remove  the 
requirement  that  Federal  coal  lease 
royalty  rates  be  set  on  an  individual 
case  basis.  The  proposed  changes  would 
decrease  the  Bureau's  administrative 
workload  and  analytical  costs  at  the 
time  of  lease  readjustment. 

The  final  rulemaking  effecting  these 
changes  will  be  published  after  the  close 
of  the  60-day  commei:t  period  provided 
for  herein.  All  comments  received  during 
the  comment  period  will  be  carefully 
considered  and  addressed  in  the  Hnal 
rulemaking,  with  any  changes  made  as 
result  of  the  comments  on  the  proposed 
rulemaking  being  made  part  of  the  Hnal 
rulemaking. 

DATE:  Comments  on  the  proposed 
rulemaking  should  be  submitted  by 
September  27, 1988.  Comments  received 
or  postmarked  after  this  date  may  not  be 
considered  in  the  decisionmaking 
process  on  the  issuance  of  a  Hnal 
rulemaking. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  Room  5555,  Main  Interior 
Building,  1800  C  Street  NW.. 
Washington.  DC  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  at  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.]  Monday  through 
Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  W.  Politzer,  (202)  343-7722 

or 
Phillip  C.  Perlewitz,  (202)  343-7753. 
SUPPLEMENTARY  INFORMATION:  Section  6 
of  the  Federal  Coal  Leasing 
Amendments  Act  of  August  4, 1976 
(FCLAA),  amended  section  7  of  the 
Mineral  Leasing  Act  of  1920,  as 


amended  (MLA),  and  states  in  part:  "A 
lease  shall  require  payment  of  a  royalty 
in  such  amount  as  the  Secretary  shall 
determine  of  not  less  than  12  V^  per 
centum  of  the  value  of  coal  as  defined 
by  regulation,  except  the  Secretary  may 
determine  a  lesser  amount  in  the  case  of 
coal  recovered  by  underground  mining 
operations."  Departmental  regulation  43 
CFR  3473.3-2(a)(l)  provides  that: 
"Royalty  rates  shall  be  determined  on 
an  individual  case  basis",  and  the 
following  provision  of  43  CFR  3473.3- 
2(a](3]  states:  "A  lease  shall  require 
payment  of  a  royalty  of  not  less  than  8 
percent  of  the  value  of  coal  removed 
from  an  underground  mine,  except  that 
the  authorized  officer  may  determine  a 
lesser  amount,  but  in  no  case  less  than  5 
percent  if  conditions  warrant." 

In  1985,  the  application  of  8  percent  to 
a  readjustment  was  challenged  in  the 
United  States  District  Court  of  Utah 
(Coastal  States  Energy  Co.  vs.  Watt.  629 
F.  Supp.  9).  The  Court  found  the 
application  appropriate.  However,  upon 
appeal  the  United  States  Court  of 
Appeals  for  the  10th  Circuit,  while 
affirming  that  conclusion,  held  that  the 
Department  of  the  Interior  was  required 
to  consider  the  flexibility  of  regulations 
allowing  for  a  lesser  amount  than  8 
percent  if  conditions  warranted  (816 
F.2d  502  (1987)]  and  remanded  it  back  to 
the  Department.  The  Court  stated: 

*  *   *  it  is  error  for  the  Bureau  of  Land 
Management  to  automatically  fix  the 
readjusted  rate  for  all  underground  coal  at 
S%.  Such  completely  ignores  the  ensuing 
proviso  in  the  same  regulation  that  a  lesser 
amount,  but  not  less  than  5%,  may  be  set,  "if 
conditions  warrant." 

*  •  *  That  part  of  the  judgment  only  is 
reversed,  and  that  particular  matter  only 
shall,  by  order  of  the  district  court,  be 
remanded  to  IBLA  with  direction  that  further 
proceedings  be  in  accord  with  this  opinion. 

Given  this  mandate,  the  Assistant 
Secretary  for  Lands  and  Minerals 
Management  requested  a  study  to 
analyze  the  various  factors  that  should 
be  considered  in  assessing  the  proper 
underground  royalty  rate  for  coal  and 
also  how  to  avoid  the  ambiguity 
inherent  in  the  current  regulations.  The 
Bureau  of  Land  Management  has 
recently  completed  a  draft  study  of  the 
issues  associated  with  the  underground 
royalty  rate.  The  results  of  the  draft 
study  indicate  that  considerable 
changes  have  occurred  in  market 
conditions  and  expectations  for 
underground  Federal  coal. 

The  Findings  and  Observations  of  this 
draft  study  entitled  "Review  of  Issues 
for  Setting  Royalty  Rates  on  Federal 
Underground  Coal  Leases"  are 
contained  in  Chapter  VII  which  reads: 


The  current  royalty  rale  for  underground 
coal  was  determined  more  than  10  years  ago 
through  a  process  which  included  legislative 
direction,  technical  analysis,  pubhc  review 
and  comment,  and  formal  rule-making.  Care 
was  taken  to  achieve  a  balance  between  the 
various  Federal  Coal  Management  Policy 
objectives,  considerations,  market  conditions 
and  expectations  at  that  time.  For  the 
purposes  of  this  analysis,  it  is  assumed  that 
the  Congressional  response  to  the  prevailing 
conditions  was  appropriate,  and  that  the 
Department's  analysis  and  rule-making  that 
led  to  a  prescription  of  an  8  percent  royalty 
for  underground  coal  was  also  correct  at  that 
time.  However,  in  1987.  the  10th  Circuit  Court 
mandated  the  Department  to  review  whether 
or  not  8  percent  was  still  appropriate.  The 
Department  has  responded  by  reviewing 
policies  and  regulations  in  light  of  a  possible 
change  in  the  relevant  market  conditions 
underlying  the  initial  balance  between 
objectives.  If  conditions  were  found  to  be 
largely  unchanged,  no  further  action  would 
be  necessary.  Materially  different  market 
conditions,  however,  may  signal  a  need  for 
regulatory  action. 

It  should  be  stressed  that  the  most 
important  issue  for  the  Department  to 
consider  is  future  coal  development,  not 
current  and  short-term  profitability.  In  order 
to  predict  future  development,  we  must  ask 
what  a  mine  could  earn,  given  current  costs, 
under  new  contracts,  or  under  contracts 
likely  to  exist  when  the  mine  could  earn, 
given  current  costs,  under  new  contracts,  or 
under  contracts  likely  to  exist  when  the  mine 
investment  is  committed.  The  analysis  in 
Chapter  V.  "Market  Changes  and 
Expectations."  indicates  that  there  are 
underground  mines  operating  profitably.  II 
also  indicates,  however,  that  as  many  as  50 
percent  of  the  presently-operating  mines  may 
not  have  been  opened  if  the  investment 
decision  were  to  be  made  under  current 
market  conditions  and  expectations — and 
this  assumes  no  further  cost  increases  or 
market  price  declines.  Further,  it  assumes 
thai  contracts  could  be  negotiated  even 
though  no  new  contracts  have  been  let  since 
1982  as  noted  in  Chapter  VI. 

For  a  variety  of  reasons,  the  current  market 
situation  for  underground  coal  may  not  be 
attractive,  from  the  point  of  view  of  new 
investment,  as  it  once  was.  A  comparison  of 
the  current  market  and  market  outlook  to 
those  characteristic  of  the  mid-to-late  19708. 
when  the  question  of  the  appropriate 
underground  royalty  rate  was  last  examined, 
suggests: 

•  From  an  overall  industry  perspective, 
production  forecasts  are  significanlly  lower 
than  those  made  in  mid  1970s  through  the 
early  1980s,  though  the  projections  for 
underground  coal  were  relatively  accurate  for 
the  time  period  analyzed. 

•  Although  contract  prices  initially 
increased,  as  expected,  no  new  long  term 
contracts  have  been  negotiated  since  1982 
and  spot  market  contract  prices  have  been 
falling  since  the  early  1980's, 

•  Although  production  and  delivery  of 
underground  coal  under  existing  long-term 
contracts  gives  the  perception  of  continuing 
market  recovery,  the  minimal  interest  in 
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negotiating  new  long-term  contracts  for  the 
purchase  of  underground  coal  suggests  the 
recovery  has  leveled  off. 

•  Relative  differences  in  the  delivered 
prices  of  various  coals,  including  new 
transportation  competition  in  the  Powder 
River  Basin,  may  have  reduced  the  effective 
geographic  market  size  for  underground  coal. 

The  profitability  of  the  on-going  operations, 
stemming  from  old  contracts,  contrasted  with 
the  apparent  lack  of  prontable  opportunities 
based  on  the  lack  of  any  demand  for  current 
contracts  indicates  there  may  be  an 
incremental  trade-off  bttween  current  royalty 
revenues  and  future  development.  At  present 
it  is  unclear  what  the  magnitude  of  this  trade- 
off would  be.  It  is  diffucult  to  determine  with 
any  exactitude  such  small  margins  in  this 
environment.  Careful  consideration  should  be 
given  to  these  issues  in  any  determinations 
regarding  underground  coal  royalties. 

Although  our  analysis  has  dealt  primarily 
with  e^iciency  issues,  the  changing  market 
conditions  that  we  outline  also  raise  an 
equity  issue  which  the  Secretary  is 
authorized  to  consider.  Existing  operations 
utilizing  state  of  the  art  technology  and 
having  already  acquired  long  term  contracts 
negotiated  under  market  expectations  of 
early  1980's  can  make  adequate  profits  at  the 
current  royalty  rate  (see  Chapter  VI). 
However,  a  Market  demand  for  new 
underground  coal  contracts  has  not  existed 
since  1982  and  new  mine  operators  may  Hnd 
it  very  difficult  to  obtain  a  contract  and  the 
negotiated  price  given  spot  market  trends 
could  be  considerably  lower.  The  profits 
under  such  contracts  would  also  be  lower.  If 
the  8  percent  royalty  represented  an 
equitable  division  of  the  proRts  in  the  mid-to- 
late  1970s,  it  is  now  appropriate  to  consider 
whether  the  distribution  continues  to  be 
equitable. 

Issues  to  consider  in  adopting  a  regulatory 
policy  establishing  a  flat  royalty  rate  for 
underground  coals  leases  at  the  time  of  lease 
issuance  or  readjustment,  as  opposed  to  the 
current  regulations  which  allow  flexibility  'if 
conditions  warrant,'  are  as  follows: 

•  The  mining  of  less  economic  reser\'es  as 
the  result  of  the  royalty  rate. 

•  The  relationship  between  the  risk  of 
mining  underground  coal  and  increased 
competition  in  the  industry. 

•  Certainty  as  to  what  royalty  rale  would 
be  applied  to  all  underground  coal  leases  for 
the  lease  term,  and  its  impact  on 
administrative  burden  and  industry  planning. 

•  The  impacts  associated  with  disruption 
of  the  socioeconomic  infrastructure  resulting 
from  premature  mine  closure. 

•  The  equitable  sharing  of  revenues 
between  the  public  and  private  sectors  from 
coal  production  given  the  change  in  market 
conditions  and  expectations. 

•  States'  share  of  Mineral  Leasing  Act 
revenues. 

•  The  potential  number  of  appeals  and 
court  challenges  to  lease  readjustments. 

•  The  potential  for  royalty  rate  reduction 
requests  under  Section  39  of  the  MLA. 

As  custodian  of  the  nation's  Federal  coal 
resources,  the  Department  of  the  Interior  has 
an  obligation  to  see  that  these  resources  are 
developed  to  the  greatest  mutual  benefit  of 
the  nation,  the  coal-producing  regions  and  the 


coal  industry.  There  has  been  sufTicient 
change  in  market  conditions  to  suggest  that  a 
prudent  land  manager  consider  the  propriety 
of  a  royalty  rate  set  more  than  10  years  ago. 
Given  the  lack  of  a  demand  for  long  term 
contracts  and  the  anticipated  change  toward 
low  or  falling  prices  in  the  future  market  for 
coal,  new  profit  margins  may  be  smaller  than 
existing  profit  margins.  If  this  is  true,  then  the 
net  (after  royalties  are  paid)  return  to  the 
producer  may  be  declining,  both  absolutely 
as  well  as  relative  to  required  capital 
investment.  Such  a  decline  would  certainly 
result  in  a  reduction  in  coal  development 
investment.  Therefore,  it  may  be  appropriate 
to  consider  the  option  of  a  lower  royalty  rate 
for  underground  coal,  consistent  with 
prevailing  and  expected  market  conditions. 
Such  consideration  should  be  based  on  an 
evaluation  of  the  objectives  of  the  Federal 
Coal  Management  Program,  as  discussed  in 
Chapter  IIL  the  effect  of  lowering  the  royalty 
rate  on  those  objectives,  and  indications  of 
what  royalty  rate  the  market  is  setting  in 
similar,  non-Federal  regions. 

Copies  of  the  entire  study  can  be 
obtained  from  the  Bureau  of  Land 
Management,  Office  of  Public  Affairs, 
1800  C  Street  NW..  Room  5600. 
Washington.  DC  20240. 

The  proposed  rulemaking  would:  (1) 
Eliminate  the  current  process  the  Bureau 
of  Land  Management  now  utilizes  of 
setting  Federal  coal  lease  royalty  rates 
on  an  individual  case  basis;  and  (2) 
remove  the  current  provision  under 
which  the  Secret  iry  of  the  Interior  can 
now  set  a  lower  underground  coal  lease 
royalty  rate  at  the  time  of  lease  issuance 
or  readjustment.  The  proposed  changes 
would  decrease  the  Bureau's 
administrative  workload  and  analytical 
costs  at  the  time  of  lease  readjustment 
It  costs  approximately  $30,000  to  $50,000 
per  workyear  per  underground  coal 
lease  to  conduct  an  individual  case 
analysis  of  the  lease  royalty  rate  at  the 
time  of  lease  readjustment.  There  are  at 
present  334  underground  Federal  coal 
leases.  Only  53  of  these  Federal  coal 
leases  issued  prior  to  FCLAA  have  not 
yet  had  their  terms  and  conditions 
readjusted.  Of  these  53  leases,  5  are  in 
production  at  this  time.  The  cost  savings 
to  the  Federal  Government  of  not  having 
to  conduct  an  individual  case  analysis 
on  these  53  leases  to  determine  whether 
conditions  warrant  a  lease  royalty  rate 
of  less  than  8  percent,  but  not  less  than  5 
percent  at  the  time  of  lease 
readjustment,  would  be  approximately 
2.24  million  dollars. 

The  Department  is  considering 
alternatives  for  a  flat  royalty  rate  to  be 
applied  to  coal  removed  from  Federal 
lease  by  underground  methods:  8 
percent  or  5  percent  of  the  value  of  the 
coaL  This  flat  rate  would  be  applied  to 
all  newly  issued  coal  leases  and  to 
existing  coal  leases  upon  their  next 
regularly  scheduled  readjustment. 


Should  a  rate  other  than  8%  be  deemed 
appropriate,  the  Department  is  also 
considering  whether  the  flat  rate  should 
be  made  available  to  leases  which  have 
been  issued,  or  readjusted  afte*-  FCLAA 
or  which  are  in  the  readjustment 
process.  This  rate  would  only  be 
available  prospectively,  subsequent  to 
fmal  rulemaking,  and  would  require 
submittal  of  a  request  for  modification 
of  the  royalty  rate  from  each  lessee. 

Comments  and  associated  rationale 
are  invited  from  the  public  on  whether 
either  of  the  two  flat  rates  or  any  flat 
rate  in  between  these  limits  should  be 
applied  to  Federal  underground  coal 
leases  and  whether  the  flat  rate,  if  less 
than  8%,  should  be  applied  to  existing 
leases  which  have  an  8%  royalty  rate 
prior  to  their  next  readjustment.  After 
consideration  of  the  comments,  a 
determination  will  be  made  as  to  what 
the  fixed  rate  will  be  and  to  which 
leases  it  will  be  applied.  That  rate  will 
be  set  in  the  final  rulemaking  without 
further  notice. 

Regardless  of  which  rate  is  set. 
Federal  coal  lessees  seeking  further 
temporary  short-term  royalty  relief 
when  and  if  economic  conditions 
warrant  may  do  so  by  applying  for  a 
royalty  rate  reduction  in  accordance 
with  section  39  of  MLA  (30  U.S.C.  209 
(1982)),  codiHed  at  43  CFR  3465.2(c)  and 
3473.3-2(d). 

The  principal  author  of  this  proposed 
rulemaking  is  Pamela  ).  Lewis,  assisted 
by  the  staff  of  the  Division  of  Legislation 
and  Regulatory  Management,  Bureau  of 
Land  Management,  and  the  staff  of  the 
Office  of  the  Solicitor.  Department  of  the 
Interior. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  The 
economic  impacts  of  this  proposed 
rulemaking  would  not  exceed  the 
economic  threshold  of  Executive  Order 
12291  and  the  rulemaking  would  affect 
all  underground  lessees  equally, 
regardless  of  their  size. 

This  rulemaking  contains  no 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507. 
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Coal  management  provisions  and 
limitations.  Lessee  qualiHcation 
requirements.  Fees,  rentals,  eind 
royalties.  Bonds.  Lease  terms. 

Under  the  authority  of  the  Mineral 
Leasing  Act  of  1920.  at  amended  and 
supplemented  (30  U.S.C.  181  et  seq.].  the 
Mineral  Leasing  Act  for  Acquired  Lands 
of  1947,  as  amended  (30  U.S.C  351-359). 
the  Multiple  Mineral  Development  Act 
(30  U.S.C  521-531),  the  Surface  Mining 
Contr^  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.],  it  is  proposed  to 
amend  Psu't  3470.  Group  3400, 


Subchapter  C,  Chapter  11  of  Title  43  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  3470— (AHENOEOl 

1.  The  authority  citation  for  Part  3470 
continues  to  read: 

Authority:  30  U.S.C  181  et  seg..  and  30 
U.S.C.  351-359  and  99  Stat  1266. 

2.  Section  3473.3-2  is  amended  by 
removing  paragraph  (a)(1),  by 
redesignating  paragraphs  (a)  (2)  through 
(4)  as  paragraphs  (a)  (1)  tluo^gh  (3).  and 
by  revising  redesignated  paragraph 
(a)^2)  to  read  as  follows: 


S  3473.3-2    Royaltlw. 

(a)*  •  * 

(2)  A  lease  shall  require  payment  of  a 
royalty  of  [Number  to  be  inserted  upon 
final  rulemaking]  percent  of  the  value  of 
coat  removed  from  an  underground 
mine. 


lames  E.  Caaou, 

Depvty  Assistant  Secretary  of  the  Interior. 

|une  13. 1988. 

(FR  Doc.  88-17155  Filed  7-28-88;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30 

Foreign  Option  Transactions; 
Singapore  International  Monetary 
Exchange 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
authorizing  option  contracts  traded  on 
the  Singapore  International  Monetary 
Exchange  ("SIKfEX")  to  be  o^ered  and 
sold  to  persons  located  in  the  United 
States.  This  order  is  issued  pursuant  to 
Commission  Rule  30.3(a),  52  FR  28980, 
28998  (August  5, 1987),  which  makes  it 
unlawful  for  any  person  to  engage  in  the 
offer  and  sale  of  a  foreign  option 
product  until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be 
offered  in  the  United  States.' 
EFFECTIVE  DATE:  August  29, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
]ane  C.  Kang,  Esq.,  or  Robert  H. 
Rosenfeld,  Esq..  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.*  Telephone: 
(202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order 


United  States  of  America  Before  Ikm 
Conunodity  FutaraaTradbig 
Commission 

Order  Under  CFTC  Rule  SOJfaJ 
Permitting  Option  Contracts  Traded  on 
the  Srngapore  International  Monetary 
Exchange  To  Be  Offered  and  Sold  in  the 
United  States  Thirty  Days  after  Notice 
to  the  Comaaaskm  and  Publicatitm  in 
the  Fedeiat  Register  of  the  Option 
Contracts  to  be  Traded. 

On  July  23, 1987,  the  Commission 
adopted  final  rules  governing  the 


*  Notwithstanding  the  prohibition  in  Commission 
Rule  30.3(a),  non-domestic  exchange-traded  options 
which  are  traded  pursuant  to  the  trade  option 
exemption  in  Commission  Rule  32.4(a).  17  CFR 
32.4(a)  (1987),  may  continue  to  be  offered  and  sold. 

*  In  considering  requests  under  Rule  30.3(a).  the 
Commission  notes  that  it  has  received  a  signiricant 
number  of  comments  that  the  offer  and  sale  of 
foreign  options  should  be  permitted.  See  advance 
notice  of  proposed  rulemaking.  49  FR  (July  25. 1964). 
proposed  rules.  51  FR  12104  (April  8. 1986)  and  final 
rules.  52  FR  28080  (August  S.  1987).  The  Commission 
continues  to  welcome  comments  on  this  process.  On 
this  same  date,  the  Commission  also  has  issued 
orders  authorizing  certain  option  contracts  traded 
on  the  Montreal  Exchange  and  the  Singapore 
International  Monetary  Exchange  to  be  offered  and 
sold  in  the  United  States. 


domestic  offer  and  sale  of  comnodity 
futures  asd  option  contracts  traded  on 
or  subfect  to  the  rules  of  a  foreigB  board 
of  trade.  52  FR  28980  (August  5v  IflV). 
These  rules,  which  became  effectipe  on 
February  1. 1988.  establish,  anmig  othei 
things,  a  regulatory  framework  Ck  the 
offer  and  sale  of  foreign  options  to 
persons  located  in  the  United  Slates^* 
Specifically,  Rule  30.3(a)  provides  Aak 

[Njotwithstanding  any  other  provfaioHa  of 
this  part,  it  shall  be  unlawful  for  any  puaoa 
to  engage  in  the  offer  and  sale  of  aof  teopi 
option  until  the  Commission,  by  oiifer. 
authorizes  such  foi^ign  option  to  be  offered 
in  the  United  States  '  *  *.52FR2«aS. 

In  this  regard,  in  view  of  the 
abuses  in  the  options  markets 
the  imposition  of  the  optioos  b 
Commission  determined  to  ph 
foreign  options  on  a  maricet-by- 
basis  through  particularized  re 
applications  submitted  by  infTidnal 
markets  and  issuance  of  an 
authorization  order,  as  appropriate,  by 
the  Commission.  In  adopting  tbe  final 
rules  which  implement  that  proeedoR; 
the  Commission  stated  that 
notwithstanding  the  enactment  ef  Part 
30,  which  provides  a  regulatory 
framswodc  tngcmem  transactions  in 
both  foreign  futures  and  foreiga  options, 
and  which  has  been  the  subject  of 
extensive  notice  and  comment,  it  would 
be  unlawful  for  any  person  to 
the  offer  aad  saJe  of  a  particular! 
option  product  until  the  Commiesion 
specificaBy  authorizes  such  forogn 
option  to  be  offered  and  sold  in  the 
United  States.*  As  a  consequence.  Rule 
3(L3(a)  peimits  tke  Commission,  as 
stated  in  the  release  accompanying  dte 
proposed  rules,  to  consider,  among  other 
things,  its  ability  to  determine  irtiether 
Of  not  a  fNDtictttar  trade  has  been 
transmitted  to  and  executed  on  a  foreign 
exchange  as  part  of  its  decision  to 
authorize  transactions  in  specific  foreign 
exchange-traded  options." 


ID 


'  Rule  30.1(b)  defines  a  foreign  option  ■■  aoy 
transaction  or  agreement  which  is  or  is  keU  aa<  to 
be  of  the  character  of,  or  is  commonly  knoam  to  the 
trade  as,  an  "option",  "privilege",  "indeoaity", 
"bid",  "offer",  "put",  "call",  "advance  ^usanty"  or 
"decline  guaranty",  made  or  to  be  made  mi  ar 
subject  to  the  rules  of  a  foreign  board  of  tndc. 

*  Although  the  statutory  prohibition  on  tbrsfTer 
and  sale  of  foreign  options  formerly  contoiacd  in 
section  4c(c)  of  the  Commodity  Exchangt  Act 
("Act")  has  t)een  removed,  see  Futures  Trading  Act 
of  1980,  Pub.  L  90-641.  section  102. 100  StaL  36M 
(1987).  the  regulatory  prohibition  in  Comnteiaa 
Rule  32.11, 17  CFR  32.11  (1987).  adopted  pare«aatl« 
section  4c(b)  of  the  Act.  remains  in  effed 

'  52  FR  28080.  28998. 

•  51  FR  12104. 12105. 


By  separate  letters  dated  September  3. 
tK7,  the  Singapore  International 
Monetary  Exchange  ("SIMEX")  and  its 
rsgulator.  the  Monetary  Authority  of 
Singapore  ("MAS"),  requested  that  the 
Commission  authorize  the  offer  and  sale 
•f  option  contracts  traded  on  SIMEX  to 
persons  located  in  the  United  States.  By 
letter  dated  September  29, 1987.  the 
CaaBBOBsion  advised  that  the  request  on 
bebatfof  the  SIMEX  would  be 
addressed  pursuant  to  Commission  Rule 
3013(a). 

In  issuing  this  Order,  the  Commission 
has  considered:  (1)  The  availability  of 
certain  information  relevant  to 
peevcBting  abuses  in  the  trading  of 
option  contracts  on  SIMEX  including, 
bat  not  limited  to,  trade  confirmation 
data,  data  necessary  to  trace  offshore 
fiaids.  firm-speciHc  data  related,  among 
ottier  things,  to  good  standing,  fitness  of 
peincipals  and  Hnancial  condition,  and 
data  related  to  sales  practices  in  respect 
of  such  products;''  (2)  the  arrangements 
ia  place  for  assuring  that  sales  practice 
druses  in  such  options  do  not  occur, 
■acluding  imdertakings  or  arrangements 
1^  the  appropriate  foreign  entity  for  the 
fidfillment  of  sales  practice  compliance 
obligations  commensurate  with  those 
which  apply  to  domestic  products  with 
respect  to  firms  engaged  in  the  offer  and 
sale  of  its  foreign  option  products  in  the 
United  States;  (3)  the  arrangements  for 
United  States  customers  to  redress 
^ievaaces  with  respect  to  matters 
disetihy  pertaining  to  the  conduct  of 
trading  or  other  activities  relevant  to  the 
offer  and  sale  of  such  products  occurring 
within  the  jurisdiction  where  the  option 
ts  traded:  and  (4)  the  regulatory 
environment  in  which  such  foreign 
lotions  are  traded. 

In  determining  that  SIMEX's  showing 
with  respect  to  the  foregoing  matters  is 
safficient  to  warrant  the  issuance  of  the 
Ckder  herein,  the  Commission  notes  that 
as  it  acquires  further  experience  it  may 
determine  that  other  considerations  are 
abo  relevant.  To  this  end,  the 
Commission  expects  to  continue  to 
monitor  the  offer  and  sale  of  the 
prodocta  subject  to  this  Order.* 


'  See  5T  FR  12104. 12105  (April  6. 1986).  The 
poRem  of  abuses  that  was  characteristic  of  option 
sales  practices  in  the  past,  and  which  contributed  to 
Ae  Commission's  decision  to  suspend  all  option 
sales  in  1978.  included  the  unavailability  of  data 
necessary  to  permit  a  determination  whether  orders 
lor  options  had  in  fact  been  executed  or  whether 
Ifcey  simply  had  been  "bucketed"  See  43  FR  16155 
lAtril  17. 1978). 

■  In  Iki*  connection,  the  (Commission  notes  thai  ii 
has  nat  Kii^t  to  analyze  the  individual  option 
coBtracts  iMder  the  requirements  which  apply  to  the 
dcai^wtiaa  of  an  option  contract  proposed  to  lie 
badnlaB  a  United  States  contract  market.  In 

ContinimJ 


Based  upon  the  representations  of 
SIMEX  and  MAS  contained  in  their 
letters  dated  September  3, 1987.  separate 
letters  from  MAS  dated  December  21, 
1987.  and  February  4. 1988,  and  the 
memorandum  from  the  Division  of 
Trading  and  Markets  to  the  Commission 
dated  July  5. 1988  {"Staff 
Memorandum"),  and  pursuant  to 
Commission  Rule  30.3(a),  the 
Commission  hereby  authorizes  the  offer 
and  sale  in  the  United  States  of  options 
traded  on  SIMEX  subject  to  the 
following  conditions: 

(1)  Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder,  that  no  offer  or  sale  of  any 
SIMEX  option  product  in  the  United  States 
shall  be  made  until  thirty  days  after 
publication  in  the  Federal  Register  of  notice 
specifying  the  particular  option(s)  to  be 
offered  and  sold  pursuant  to  this  Order 

(2)  That  MAS  and  SIMEX  represent  that  all 
transactions  with  respect  to  the  option(8) 
referenced  in  such  notice  •  will  be  governed 
by  the  Singapore  Futiuvs  Trading  Act,  the 
Regulations  thereunder  and  SIMEX  option 
rules  as  more  particularly  discussed  in  the 
Staff  Memorandum  and  that  the  MAS  and 
SIMEX  provide  the  Commission  with 
information  as  to  all  material  changes  thereto 
promptly; 

(3)  That  options  on  futures  on  stock 
indictes  '"  and  options  on  futures  on  foreign 
government  debt  securities  ' '  %vill  not  he 
permitted  to  be  offered  and  sold  hereunder 
absent  certain  additional  procedures: 

(4)  That  options  traded  pursuant  to  this 
Order  may  only  be  offset  on  SIMEX  or 
another  market  with  respect  to  which  the 
Commission  has  approved  a  linkage 
arrangement  with  SIMEX; 

(5)  That  options  traded  pursuant  to  the 
Order  herein  may  only  be  offered  and  sold  by 
persons  registered  in  the  appropriate 
capacity  under  the  Commodity  Exchange  Act 
or  by  persons  who  have  been  granted  an 
exemption  from  registration  under  Rule  30.10 
based  on  comparability  of  regulation,  but 
may  not  be  offered  and  sold  by  persons  doing 
business  in  the  United  States  pursuant  to  the 
Commission's  interim  order  issued  on 
January  29, 1988  (53  PR  3338  (Feb.  5, 1968)): 
and 

(6)  If  experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  would 
be  contrary  to  public  policy  or  the  public 


paHicular,  the  Connninion  has  not  analyzed 
whether  these  Instrumenta  would  meet  the 
Conunisaion'i  eoooomic  purpose  test.  17  CFR 
33.4(a)(5)(i)  (1987).  or  other  criteria  relating  to  the 
specific  lenns  and  conditioru  of  such  foreign  option 
contract.  See  17  CTR  334.  The  Commission, 
however,  hat  plenary  authority  with  respect  to 
option  products.  See  section  4c  of  the  Act. 

•  The  option  contracts  which  will  initially  be 
offered  and  told  pvmiant  to  lhi«  Order  are  Options 
on  Eurodollar  Future*.  Options  on  Japanese  Yen 
Future*  and  Options  on  Deutschemark  Futures. 

■0  5lee  62  FK  2a8ea  ZaSU  njB  and  section  2a(l)  of 
the  Act. 

■  ■  See  section  2a(l)  of  the  Act.  section  3(aMl2)  of 
the  Secwitie*  Exchange  Act  of  1934  and  Rule  3al2-a 
promulgated  thereunder. 


interest  or  that  the  operation  or  execution  of 
the  systems  and  arrangements  in  place  for 
the  trading  of  the  option  products  subject 
hereto,  or  the  exchange  of  information  with 
respect  to  such  products,  do  not  warrant 
continuation  of  the  authorization  granted 
herein,  the  Commission  may  modify,  suspend, 
terminate  or  otherwise  restrict  the 
authorization  granted  in  this  Order,  as 
appropriate,  on  its  own  motion.  In  such  event, 
appropriate  arrangements  to  service  existing 
positions  will  be  made. 

This  Order  is  issued  based  on  the 
information  provided  to  the  Commission 
and  its  staff  as  set  forth  herein  and  in 
the  Staff  Memorandum.  Any  changes  or 
material  omissions  might  require  the 
Commission  to  reconsider  the 
authorization  granted  in  this  Order. 

Issued  in  Washington,  DC.  on  July  20. 1988. 
Jean  A.  Webb, 
Secretary  of  the  Commission. 

Memoranduni 

July  5. 1988. 

To:  The  Commission. 

From:  The  Division  of  Trading  and 
Markets. 

Suject:  Order  Under  Commission  Rule 
30.3(a)  Permitting  Certain  Option 
Contracts  Traded  on  the  Singapore 
International  Monetary  Exchange  to 
be  Offered  and  Sold  in  the  United 
States. 

Recommendation:  That  the  Commission 
publish  in  the  Federal  Register  this 
memorandum  and  approve  and 
publish  the  attached  order  permitting 
option  contracts  traded  on  the 
Singapore  International  Monetary 
Exchange  to  be  offered  and  sold  in  the 
United  States  upon  thirty  days  notice. 

Other  Divisions  and  Offices  Consulted: 
Division  of  Economic  Analysis 
Division  of  Enforcement 
Office  of  the  Executive  Director 
Office  of  the  General  Counsel 

I.  Introduction 

On  July  23, 1987,  the  Commission 
adopted  final  rules  governing  the 
domestic  offer  and  sale  of  commodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5, 1987). 
These  rules,  which  became  effective  on 
February  1, 1988,  establish,  among  other 
things,  a  regulatory  framework  for  the 
offer  and  sale  of  foreign  option  products 
to  persons  located  in  the  United 
States.  *  Specifically,  Rule  30.3(a) 
provides  that: 


(NJotwithstanding  any  other  provisions  of 
this  part  it  shall  be  unlawful  for  any  person 
to  engage  in  the  offer  and  sale  of  any  foreign 
option  until  the  Commission,  by  order. 
authorizes  such  foreign  option  to  be  offered 
in  the  United  States  *  *   *.  52  FR  28988 

In  this  regard,  in  view  of  the  history  of 
abuses  in  the  options  markets  prior  to 
the  imposition  of  the  options  ban.  '  the 
Commission  determined  to  phase  in 
foreign  options  on  a  market-by-mai4(el 
basis  through  particularized  review  of 
applications  submitted  by  individual 
markets  and  issuance  of  an 
authorization  order,  as  appropriate,  by 
the  CommissioiL  '  In  adopting  the  final 
rules  which  implement  that  procedure, 
the  Commission  stated  that 
notwithstanding  the  enactment  of  Pan 
30,  which  provides  a  regulatory 
framework  to  govern  transactions  m 
both  foreign  futures  and  foreign  options, 
and  which  has  been  the  subject  of 
extensive  notice  and  comment,  it  would 
be  unlawful  for  any  person  to  engage  in 
the  offer  and  sale  of  a  particular  foreign 
option  product  until  the  Commission 
specifically  authorizes  such  foreign 
option  to  be  offered  and  sold  in  the 
United  States.  *  As  a  consequence.  Rule 
30.3(a)  permits  the  Commission,  as 
stated  in  the  release  accompanying  the 
proposed  rules,  to  consider,  among  other 
things,  its  ability  to  determine  whether 
or  not  a  particular  trade  has  been 
transmitted  to  and  executed  on  a  foreign 
exchange  in  determining  whether  to 
authcMze  transactions  in  specific  foreign 
exchange- traded  options.  * 

By  separate  letters  dated  September  3, 
1987,  the  Singapore  International 
Monetary  Exchange  ("SIMEX")  and  the 
regulatory  authority  which  governs  that 
exchange,  the  Monetary  Authority  of 
Singapore  ("MAS"),  requested  that  the 
Commission  authorize  the  offer  and  sale 
of  option  contracts  traded  on  SIMEX  to 


■  Rule  3ai(b)  define*  a  foreign  option  as  any 
transaction  or  agreement  which  i*  or  is  held  out  to 
be  of  the  character  of,  or  is  commonly  known  to  the 
trade  aa,  an  "option",  "privilege",  "indemnity", 
"bid",  "offer",  "put",  "call",  "advance  guaranty"  or 
"decline  guarantjT.  made  or  to  l>e  made  on  or 
aubject  to  the  roles  of  a  foreign  t>oard  of  trade. 


*  See  51  FR  12104. 12105  (April  8. 1986).  The 
pattern  of  abuses  that  was  characteristic  of  option 
sales  practices  in  the  past,  and  which  contributed  to 
the  Commission's  decision  to  suspend  all  option 
sales  in  1978.  included  the  unavailability  of  data 
necessary  to  permit  a  determination  whether  orders 
for  options  bad  io  fact  been  executed  or  whether 
they  simply  had  been  "bucketed".  See  43  FR  16155 
(April  17. 1978). 

*  Although  the  statutory  prohibition  on  the  offer 
and  sale  of  foreign  options  formerly  contained  in 
section  4c(c)  of  the  Commodity  Exchange  Act 
("Act")  has  t)een  removed,  see  Futures  Trading  Act 
of  1986.  Pub.  L  99-641.  section  102. 100  Stat.  3550 
(1987).  the  regulatory  prohibition  in  Commission 
Rule  32.11. 17  CFR  32.11  (1987).  adopted  pursuant  to 
section  4c(b)  of  the  Act.  remains  in  effect. 

«  52  FR  28080,  28998.  Notwithstanding  the 
prohibition  tn  Commission  Rule  30.3(a),  non- 
domestic  exchange-traded  options  which  are  traded 
pursuant  to  the  trade  option  exemption  in 
Commission  Rule  32.4(a).  17  CFR  32.4(a)  (1987),  may 
continue  to  be  offered  and  sold. 

*  51  FR  12104. 12105. 
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persons  located  in  the  United  States.  By 
letter  dated  September  29, 1987,  the 
Commission  advised  that  the  request  on 
behalf  of  SIMEX  would  be  addressed 
pursuant  to  Commission  Rule  30.3(a). 

II.  Recommendation 

The  Division  of  Trading  and  Markets 
("Division")  has  carefully  reviewed  and 
considered  the  application  of  SIMEX  to 
offer  and  sell  option  products  traded  on 
SIMEX  in  the  United  States,  in 
particular  addressing:  (1)  The 
availability  of  certain  information 
relevant  to  preventing  abuses  in  the 
trading  of  such  contracts;  (2)  the 
arrangements  in  place  for  deterring 
sales  practice  abuses;  (3)  the  ability  of 
United  States  cU'Stom^rs  to  redress 
grievances  with  respect  to  the  conduct 
of  trading  and  other  offshore  activities 
relevant  to  the  offer  and  sale  of  SIMEX 
option  products;  and  (4)  the  regulatory 
environment  in  which  such  options  are 
traded.  As  discussed  more  fully  below, 
based  upon  its  determinations  with 
respect  to  the  foregoing  matters,  and 
subject  to  the  terms  and  conditions 
speciHed  herein,  the  Division 
recommends  that  the  Commission 
publish  in  the  Federal  Register  this 
memorandum  and  approve  and  pubHsh 
the  attached  order  permitting  certain 
option  contracts  traded  on  SIMEX  to  be 
offered  and  sold  in  the  United  States.  * 

III.  Discussion 

Information  Sharing 

Prior  to  the  imposition  of  the  options 
ban  in  1978,  the  ability  of  the 
Commission  to  address  problems  which 
occurred  with  respect  to  the  offer  and 
sale  of  certain  ostensibly  foreign  options 
in  the  United  States  was  impeded  by  the 
inaccessibility  of  information  from  their 
purported  jurisdiction  of  origin.  As  a 
consequence,  in  determining  to  lift  the 
options  ban  with  respect  to  foreign 
products,  the  Commission  indicated  that 
a  primary  consideration  would  be  the 
availability  of  transaction  information.'' 
In  connection  with  the  petition  of 
SIMEX  under  Rule  30.3(a),  MAS  has 
advised  the  Commission  in  a  letter 
dated  December  21, 1987,  and  the 
Commission  in  a  letter  to  MAS  dated 
January  14, 1988  has  acknowledged,  that 
MAS  will  share  with  the  Commission, 


*  See  attached  list  of  option  contracts  and  terms 
and  conditions.  The  Division  believes  that  review  of 
the  individual  foreign  option  contracts  should  be 
limited  at  this  time  to  the  regulatory  issues 
discussed  above  and  should  not  include  an  analysis 
of  whether  these  foreign  option  contracts  would 
meet  the  Commission's  economic  purpose  tests,  17 
CFR  33.4(a)(S)(i)  (1987).  or  other  criteria  relating  to 
the  specific  terms  and  conditions  of  the  option 
contract.  See  17  CFR  33.4. 

'  52  FR  2808a  28Q8S. 


on  an  "as  needed"  basis,  information 
relevant  to  SIMEX  option  transactions 
proposed  to  be  entered  into  with  or  on 
behalf  of  United  States  customers 
pursuant  to  Rule  30.3(a).  The  foregoing 
exchange  of  correspondence  conHrms 
that  the  Commission's  assessment  of 
need  will  be  determinative.  The 
assurances  of  MAS  concerning 
information  sharing  on  an  as  needed 
basis  extend,  but  are  not  limited,  to 
information  as  to  trade  confirmations, 
offshore  funds  committed  to  SIMEX 
option  transactions,  Tirm-related  Htness 
(such  as  standing  to  do  business  and 
financial  condition),  and  the  sales 
practices  of  firms  selling  from  Singapore 
into  the  United  States.  MAS  also  has 
provided  the  Commission  with  further 
assurances  that  the  secrecy  provisions 
of  the  Singapore  banking  laws  will  not 
interfere  with  its  sharing  of  information 
with  the  Commission  concerning  options 
trading  activities.  In  addition.  MAS  and 
SIMEX  '  have  each  represented  that  all 
statements  that  were  made  with  respect 
to  information  sharing  in  connection 
with  the  Commission's  consideration  of 
proposed  rules  submitted  by  the  Chicago 
Mercantile  Exchange  ("CME")  to 
implement  the  CME-SIMEX  linkage 
extend  equally  and  without  restriction 
to  transactions  in  options  trade  on 
SIMEX." 

Sales  Practice  Audits 

In  developing  its  pilot  program  for 
domestic  exchange-traded  options,  the 
Commission  specifically  required  as  a 
condition  of  designation  that  the 
contract  market  seeking  approval  of  an 
option  adequately  provide  for  the 
monitoring  and  detection  of  sales 
practice  abuses.'"  As  such  abuses 
ultimately  contributed  to  the  banning  of 
options  trading  altogether  in  1978,  the 
Commission  has  indicated  that  any 
options  offered  in  the  United  States 
must  be  subject  to  an  adequate  sales 


•  See  letter  from  Ang  Swee  Tian,  General 
Manager.  SIMEX.  dated  September  3. 1987  and 
letter  from  Koh  Beng  Seng,  Director.  Banking  and 
Financial  Institutions  Department.  MAS.  dated 
February  4. 1988. 

*  In  this  regard,  in  connection  with  the 
Commission's  consideration  of  the  CME-SIMEX 
mutual  offset  system.  MAS  specifically  had 
confirmed  the  Commission's  understanding  that: 

SIMEX  will  have  the  same  powers  for  requiring 
the  disclosure  of  positions  as  does  the  CME  and 
*  *  *  the  secrecy  provisions  of  the  Singapore 
Banking  Laws  will  not  apply  in  trading  involving 
gold  and  financial  futures  on  SIMEX.  Necessary 
surveillance  information  will  be  readily  available 
from  SiMEX  to  the  (Commission!  or  MAS  for 
purposes  of  intermarket  supervision  to  further  the 
prevention  of  manipulation,  fraud  or  in  an 
enforcement  proceeding.  See  telex  from  MAS  to 
Commission  dated  March  2. 1984  conforming 
Commission  telex  to  MAS  dated  February  17, 1964. 

'<>  See  46  FR  54500.  54502  (November  3. 1981). 


practice  audit  program.' *  In  this 
connection,  SIMEX  represents  that  it 
has  adopted  rules,  discussed  more  fully 
below,  regarding  option  sales  practices 
including,  but  not  limited  to,  customer 
complaints,  supervision  of  employees 
and  accounts,  solicitation,  notification  of 
disciplinary  actions,  risk  disclosure, 
discretionary  accounts  and  promotional 
material,  which  are  virtually  identical  to 
rules  of  the  CME  with  respect  to  the 
same  subjects.'*  Additionally,  MAS 
represents  that  will  ensure  that  sales 
practice  audits  of  firms  in  Singapore 
selling  SIMEX  options  into  the  United 
States  will  be  conducted  on  a  regular 
basis."  SIMEX  also  has  made 
arrangements  with  the  National  Futures 
Association  ("NFA"),  which  NFA  has 
confirmed  by  letter  dated  June  10, 1988, 
to  assure  that  the  sales  practices  of 
firms  located  in  the  United  States 
engaged  in  such  activities  will  be 
audited.'* 

Dispute  Resolution 

In  considering  linkage  arrangements 
intended  in  part  to  foster  trading  among 
domestic  and  foreign  markets,  the 
Commission  has  indicated  that  a 
material  factor  in  its  decision  to  approve 
such  arrangements  was  the  existence  of 
a  mechanism  to  permit  United  States 
customers  to  seek  relief  for  disputes 
occurring  in  the  linked  jurisdiction. ' ' 
The  availability  of  a  forum  to  address 
complaints  with  respect  to  trade 
execution  also  is  relevant  to  any 
determination  to  lift  the  ban  on  foreign 
option  products.  This  is  because  the 
provision  of  such  a  forum  evidences  the 
relevant  foreign  jurisdiction's  intention 
to  afford  practical  mechanisms  to 
address  complaints  originating  with 
customers  not  located  in  that 
jurisdiction  and  to  assure  a  fair  trading 
environment.  In  this  connection,  in  its 
March  2, 1984  telex  to  the  Commission 


"W. 

• '  See  SIMEX  rules  AAO2-AA0e  and  AA08 
discussed,  infra. 

■  >  See  letter  from  MAS  dated  February  4. 1988. 

■*  On  January  14. 1988.  the  Commission  approved 
amendments  to  NFA's  Bylaws  and  the  adoption  of 
new  Bylaws  to  provide  for  the  regulation  of  the 
foreign  futures  and  option  activities  of  NFA 
members  and  associates.  By  letter  dated  June  10. 
1988  from  Daniel  A.  DrlscoU.  Vice-President  of  the 
NFA,  to  Andrea  M.  Corcoran.  Director,  Division  of 
Trading  and  Markets,  the  NFA  confirmed  that  the 
NFA  and  U.S.  exchanges  which  are  a  party  to  a 
joint  sales  practice  audit  agreement  will  provide 
sales  practice  audit  services  addressing  sales  of 
SIMEX  options. 

■*  See  staff  memorandum  ("Staff  Memorandum") 
dated  August  28, 1984,  analyzing  CME-SIMEX 
linkage  at  p.  51:  see  also  staff  memorandum  dated 
August  1, 1986.  analyzing  the  Commodity  Exchange. 
Inc.— Sydney  Futures  Exchange  linkage  at  p.  22. 


Federal  Register  /  Vol.  53.  No.  146  /  Friday.  July  29.  1988  /  Rules  and  Regulations 


28829 


in  connection  with  the  mutual  offset 
system.  MAS  confimied  that: 

SIMEX  will  establish  an  arbitration  system 
similar  to  that  of  the  CME  which  will  be 
available  to  U.S.  citizens  for  resolution  of 
disputes  and  further  that  U.S.  citizens  have 
access  to  the  Singapore  judicial  system  for 
actions  involving  Singaporeans,  just  as 
citizens  of  other  nations  may  use  U.S.  courts 
in  actions  against  U.S.  citizens. 

In  December  1984,  the  Board  of 
Directors  of  SIMEX  approved  rules 
which  established  an  arbitration  system 
for  the  resolution  of  disputes  involving 
transactions  on  SIMEX  or  pursuant  to 
the  mutual  offset  system  with  CME. 
Pursuant  to  these  rules,  SIMEX 
maintains  a  forum  for  resolution  of 
disputes  arising  out  of  transactions 
conducted  on  SIMEX,  including  the 
mutual  offset  system  with  CME.'^  All 
claims  not  exceedings  $15,000 
(approximately  US$7,500).  submitted  no 
more  than  one  year  since  the  party 
making  the  claim  knew  or  should  have 
known  of  the  act  or  transaction  that  is 
the  subject  of  the  dispute,  are  arbitrable 
under  these  rules.  MAS  has  confirmed  in 
its  letter  of  December  21. 1987,  that 
although  all  parties  have  the  right  to  be 
present  when  the  arbitration  board 
appointed  pursuant  to  SIMEX  rules 
hears  a  case,  such  presence  is  not 
mandatory.  Under  the  rules,  the 
arbitration  board  must  consider  all 
written  documents  submitted  under  oath 
or  affirmation  in  resolving  disputes 
committed  to  arbitration.  Thus,  a  foreign 
futures  and  option  customer  may 
arbitrate  a  claim  using  documentary 
evidence  only. 

Regulatory  Environment 

When  options  were  originally  banned 
in  the  United  States,  they  had  not  been 
subjected  to  a  full  regulatory  program.  It 
is  appropriate,  therefore,  to  inquire  as  to 
whether  the  market  which  proposes  to 
offer  option  products  in  the  United 
States  has  a  regulatory  structure  which 
addresses  market  integrity  and  the  sales 
practices  of  firms  doing  business  with 
United  States  firms  or  customers.'''  This 
review  is  for  the  purpose  of  establishing 
the  existence  of  a  supervised 
marketplace  and  does  not  constitute  a 
comparability  analysis  of  the  nature 
required  under  Rule  30.10  for  certain 
other  relief  the  Commission  may  accord 
under  its  foreign  futures  and  option 
rules.'*  This  review  was  facilitated  by 


the  detailed  scrutiny  given  SIMEX 
during  the  Commission's  consideration 
of  the  rules  submitted  by  the  CME  to 
implement  the  mutual  offset  system 
linkage  agreement  between  the  CME 
and  SIMEX."  In  reviewing  that 
application,  the  Commission's  staff 
analyzed,  among  other  things,  the 
customer  protection,  market 
surveillance  and  trade  practice 
surveillance  rules  of  the  Exchange.  The 
Staff  Memorandum  ^°  concluded  that 
the  systems  and  rules  adopted  by 
SIMEX,  if  observed,  afforded  many  of 
the  protections  found  on  regulated 
United  States  markets.  Rule 
enforcement  reviews  conducted  to  date 
of  the  CME  have  reported  no  significant 
deficiencies  in  the  operation  of  the 
CME-SIMEX  linkage. 

Subsequent  to  the  Commission's 
approval  of  the  CME-SIMEX  mutual 
offset  system,  Singapore  adopted  the 
Singapore  Futures  Trading  Act  of  1986 
and  Regulations  thereunder,  copies  of 
which  have  been  provided  to  the 
Commission.  The  MAS  and  SIMEX 
represent  that  the  Singapore  Futures 
Trading  Act  and  the  Regulations 
promulgated  thereunder  establish  a 
regulatory  environment  which  parallels 
that  established  under  the  Commodity 
Exchange  Act  and  Commission  rules  in 
terms  of  the  subjects  addressed,  the 
content  of  the  statutory  and  regulatory 
provisions  and  the  provisions  for 
effecting  compliance  therewith. 
Specifically,  in  support  of  the  SIMEX 
application  to  sell  its  option  products 
within  the  United  States,  MAS  and 
SIMEX  represent  that  the  Singapore 
Futures  Trading  Act  of  1986  and  the 
Regulations  thereunder  are  intended  to 
promote  market  integrity  and  to  provide 
a  fair  trading  environment  for  Singapore 
futures  and  option  products,  as  follows: 


'*See  Chapter  8.  SIMEX  Rules,  and  "Your  Right 
to  Arbitralion,"  a  SIMEX  publication. 

"  Although  the  Commission  ha*  not  indicated  an 
intention  to  review  the  terms  and  conditions  of 
foreign  option  products,  see  S.  Rep.  No.  3S4.  97th 
Cong.,  2d  Sess.  45-46  (1982).  the  Commission's 
authority  with  respect  to  options  is  plenary. 

■*  52  FR  28980.  29001. 


'*  In  generally  excluding  transactions  executed 
pursuant  to  a  linkage  agreement  between  one  or 
more  foreign  boards  of  trade  and  a  United  States 
contract  market  from  the  application  of  the  foreign 
futures  and  option  rules,  the  Commission  noted  that 
linked  transactions  and  the  regulatory  environment 
in  which  such  transactions  occur  would  be 
separately  subject  to  Commission  review  under 
section  5a(12)  of  the  Act.  Specirically,  Rule  30.3(a) 
reads,  in  part,  as  follows: 

•   *  *  And.  provided  further.  That,  with  (he 
exception  of  the  disclosure  and  antifraud  provisions 
set  forth  in  {{  30.6  and  30.9  of  this  part,  the 
provisions  of  this  part  shall  not  apply  to 
transactions  executed  on  a  foreign  board  of  trade, 
and  carried  for  or  on  behalf  of  a  customer  at  a 
designated  contract  market,  subject  to  an  agreement 
with  or  rules  of  a  contract  market  which  permit 
positions  in  a  commodity  interest  which  have  been 
established  in  one  market  to  be  liquidated  on 
another  market. 

*"  Staff  Memorandum  at  p.  67. 


a.  Authorization  of  Exchanges  (Fitness 
of  the  Marketplace) 

Section  4  of  the  Singapore  Futures 
Trading  Act  vests  sole  authority  for  the 
establishment  of  exchanges  in  a 
governmental  body,  the  Monetary  i 
Authority  of  Singapore.  Before  MAS 
may  designate  an  entity  as  a  futures 
exchange,  it  must  be  satisfied  that, 
among  other  things,  the  futures 
exchange  has  business  rules  to  ensure 
that:  (1)  Standards  for  membership, 
including  procedures  for  the  expulsion, 
suspension  or  discipline  of  members  for 
conduct  inconsistent  with  just  and 
equitable  principles  in  connection  with 
the  transaction  of  business  are 
maintained;  (2)  obligations  arising  out  of 
futures  contracts  entered  into  on  that 
exchange  will  be  honored;  (3)  floor 
trading  practices  are  fair  and  properly 
supervised;  (4)  adequate  measures  have 
been  taken  to  prevent  manipulation  and 
excessive  speculation;  (5)  adequate 
provision  has  been  made  to  record  and 
publish  details  of  trading;  (6)  a 
compensation  fund  or  other  system 
acceptable  to  MAS  has  been  established 
to  compensate  customers  who  suffer 
loss  as  a  result  of  theft  by  persons 
entrusted  with  customer  funds;  and  (7) 
generally  the  exchange  is  capable  of 
carrying  on  business  with  due  regard  to 
the  interests  and  protection  of  the 
public.  These  rules  establish  trading 
standards  and  also  require  the 
maintenance  of  trading  records  essential 
to  effective  information  sharing  with 
respect  to  option  transactions. 

b.  Licensing  of  Firms  And  Personnel 
(Fitness  Standards  For  Professionals) 

Sections  10-24  of  the  Singapore 
Futures  Trading  Act  establish  licensing 
standards  for  futures  brokers,  trading 
advisers,  pool  operators  and  their 
representatives.  The  licensing  procedure 
for  persons  dealing  with  the  public  is  set 
forth  in  the  Second  Schedule  of  the 
Regulations  promulgated  pursuant  to  the 
Singapore  Futures  Trading  Act.  For 
example.  Form  3,  Application  for 
Futures  Broker's  License,  requires,  inter 
alia,  the  disclosure  of  controlling 
interests  in  the  broker,  a  detailed 
description  of  its  organization,  prior 
licenses  or  revocations  of  licenses, 
convictions,  bankruptcies  and  previous 
employment  history  of  principals  for  the 
past  5  years.  Under  sections  14  and  15  of 
the  Singapore  Futures  Trading  Act,  MAS 
has  the  authority  either  to  refuse  to 
grant  or  renew  a  license  under  certain 
conditions,  including  the  failure  to 
disclose  information,  a  previous 
bankruptcy  or  conviction  of  offenses 
involving  fraud  or  dishonesty,  or  to 
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grant  or  renew  a  license  subject  to 
conditions.  These  rules  are  intended  to 
establish  a  standard  of  fitness  for 
market  professionals  who  handle 
customer  money  and  deal  with  the 
public. 

c.  Financial  Requirements  (Fitness 
Standards  For  Firms) 

Regulation  12  sets  forth  minimum 
fmancial  requirements  for  futures 
brokers.  In  essence.  Regulation  12(1) 
requires  that  an  amount  equal  to  the 
higher  of  S$250.000  (US$122,500)  or  10% 
of  mandatory  segregated  customer  funds 
be  maintained  at  all  times.'' 
(Segregated  funds  include  money, 
securities  or  property  received  by  a 
futures  broker  to  margin,  guarantee  or 
secure  contracts  in  futures  trading  or 
accruing  to  a  customer  as  a  result  of 
such  trading.)  In  addition,  Regulation 
12(2)  requires  futures  brokers  to  file 
quarterly  financial  reports,  includmg^ 
statements  of  financial  condition,' 
computation  of  adjusted  net  capital  and 
segregation  requirements  and  location  of 
segregated  funds.  See  Forms  21,  22  and 
23  in  the  Second  Schedule  of  the 
Regulations.  These  rules  establish  a 
standard  of  financial  fitness  which  is 
relevant  to  the  expectation  that 
members  will  comply  with  applicable 
rules  and  the  capacity  of  members  to 
meet  their  obligations  in  the 
marketplace. 

d.  Treatment  of  Customer  Funds  And 
Property 

Section  37  of  the  Singapore  Futures 
Trading  Act  deBnes  customer  funds  as 
all  money,  securities  or  property 
received  by  a  futures  broker  to  margin, 
guarantee  or  secure  contracts  in  futures 
trading,  or  accruing  to  a  customer  as  a 
result  of  such  trading.  That  section  of 
the  Act  and  Regulation  15  thereunder 
require  a  futures  broker  to  treat  and  deal 
with  customer  funds  as  belonging  to  that 
customer  and  prohibit  commingling  of 
customer  funds  with  the  broker's  own 
funds.'*  Under  section  25  of  the  Act  and 
Regulation  15(1),  each  futures  broker  is 
required  to  keep  books  and  records 
which  accurately  disclose  all  customer 
transactions  and  trace  the  flow  of  funds. 
In  addition.  Regulation  15(3](1)  restricts 
the  investment  of  customer  funds  to 
Singapore  Government  securities,  any 
debt  instruments  of  the  government  of 
the  country  in  which  the  market  or 


futures  exchange  where  the  futures 
broker  normally  transacts  its  business  is 
situated,  and  any  securities  or 
instruments  as  MAS  from  time  to  time 
may  prescribe.  Certified  audits  of 
accounts  are  mandated  by  section  27  of 
the  Singapore  Futures  Trading  Act  for 
futures  brokers.  An  auditor  for  a  futures 
broker  is  required  under  section  28  to 
notify  MAS  if  at  any  time  the  auditor 
becomes  aware  of  any  adverse  financial 
matter.  These  rules  provide  certain 
protections  for  customer  funds 
committed  to  trading  on  SIMEX.  These 
rules  may  also  assist  in  tracing  funds 
offshore  that  are  the  subject  of  actions 
in  the  United  States. 

e.  Market  Integrity 

Section  42  of  the  Singapore  Futures 
Trading  Act  authorizes  MAS  or  an 
exchange,  with  the  approval  of  MAS,  to 
establish  position  and  trading  limits  to 
diminish  or  prevent  excessive 
speculation.  Regulation  16  provides  that 
the  position  limits  for  "futures 
contracts"  "  listed  on  SIMEX  shall  be 
the  quantity  determined  by  SIMEX  and 
approved  by  MAS.  In  addition,  SIMEX 
maintains  a  large  trader  reporting 
system  similar  to  that  maintained  by  the 
Commission.**  Sections  50-57  of  the 
Singapore  Futures  Trading^Act  prohibit 
offenses  such  as  false  trading, 
bucketing,  manipulation  and  fraudulent 
or  deceptive  devices,  and  provide  for 
penalties  of  up  to  a  S$100,000 
(US$4g,000)  fine  and  seven  years 
imprisonment. 

f.  Other  Customer  Protections 

Section  39  of  the  Singapore  Futures 
Trading  Act  requires  customers  to  be 
provided  with  a  risk  disclosure 
statement  in  a  form  mandated  by  MAS. 
Regulations  17  and  18  require  futures 
brokers  to  provide  confirmation 
statements  and  monthly  account 
statements  to  their  customers. 
Regulations  19.  20  and  21  establish 
business  conduct  standards  for  firms 
which  include  performance  disclosure 
and  disclosure  of  conflicts  of  interest 
where  appropriate. 

g.  SIMEX  Option  Rules 

SIMEX  has  submitted  its  option 
rules  "  which  it  represents  are  virtually 


identical  to  the  rules  of  the  CME.  These 
rules  contemplate  that  SIMEX  takes 
responsibility  for  ensuring  sales  practice 
compliance  by  its  members,  maintains 
fair  requirements  for  executions,  and 
monitors  the  financial  soundness  of  its 
members.  SIMEX  represents  that  it 
maintains  in  effect  and  enforces  rules 
which: 

(1)  Prohibit  members  from  soliciting  or 
accepting  option  orders  from  any  person  who 
the  member  has  reason  to  believe  may  be 
soliciting  orders  in  contravention  of  the 
Singapore  Futures  Trading  Act.**  Compare 
SIMEX  rule  AAIO  with  CME  rule  1010. 

(2)  Define  exercise  conditions — exercise  by 
buyer,  assignment  of  exercise  notices  by  the 
clearing  house,  and  exercise  or  assignment 
under  emergency  conditions.  Compare 
SIMEX  rule  XX02  with  CME  rules  5002  and 
5003. 

(3)  Require  clearing  members  to  adopt 
written  procedures  for  allocating  option 
exercise  notices  in  a  fair  and  non-preferential 
manner.  Compare  SIMEX  rule  AA09  with 
CME  rule  1009. 

(4)  Define  put  and  call  options,  expiration 
date,  out-of-the-money  options,  in-the-money 
options  and  exercise  or  strike  price.  Compare 
SIMEX  definitions  with  CME  Chapter  10. 

(5)  Require  the  full  payment  of  premiums. 
Compare  SIMEX  rule  AA07  with  CME  rule 
1007. 

(6)  Require  members  to  record  all  customer 
complaints  and  send  a  copy  of  each 
complaint  and  its  resolution  to  SIMEX. 
Compare  SIMEX  rule  AA02  with  CME  rule 
1002. 

(7)  Require  clearing  members  to  have 
written  procedures  for  supervising  customer 
accounts,  including  the  solicitation  thereof. 
Compare  SIMEX  rule  AA03  with  CME  rule 
1003. 

(8)  Require  members  to  notify  SIMEX  of 
any  disciplinary  actions  concerning  the  offer 
or  sale  of  options.  Compare  SIMEX  rule 
AA04  with  CME  rule  1004. 

(9)  Require  clearing  members  to  submit 
option  promotional  material  to  SIMEX. 
Compare  SIMEX  rule  AA08  with  CME  rule 
lOOB. 

(10)  Require  the  distribution  of  a 
mandatory  options  risk  disclosure  statement 
to  customers  and  receipt  of  acknowledgment 
from  the  customer.  Also  require  the 
disclosure  of  all  commissions,  fees  and  other 
costs  prior  to  entering  into  the  first  option 
transaction.  Compare  SIMEX  rule  AA05  with 
CME  rule  1005. 

(11)  With  respect  to  discretionary  accounts, 
require  that  customers  are  provided  with  an 


"  Conversions  al  |une  21. 1988  ag  publistied  in 
the  Washington  Post.  June  22. 196a 

"  Although  margin  is  not  required  for  purchased 
put  or  call  options,  the  full  premium  must  be  paid  in 
cash.  SIMEX  does  maintain  margin  requirements  on 
short  option  positions.  See  SIMEX  rule  AA07  and 
terms  and  conditions  of  options  on  foreign  currency 
futures  traded  on  SIMEX,  attached. 


"  The  term  "futures  contract"  is  defined  under 
section  2  of  the  Singapore  Futures  Trading  Act  to 
include  commodity  options.  SIMEX  Rule  532 
authorizes  SIMEX  to  establish  position  limits  on 
options. 

*♦  See  Agreement  for  the  Creation  of  a  Mutual 
Offset  System  between  the  Chicago  Mercantile 
Exchange  and  the  Singapore  International  Monetary 
Exchange  Limited.  June  28. 1984.  p  22. 

"  In  his  Fetmiary  4. 1968  letter  to  the 
Commission.  Koh  Bang  Seng.  Director.  Banking  and 


Financial  Institutions  Department.  MAS. 
represented  that  SIMEX  rules  relating  to  option 
contracts  on  Eurodollar  futures  came  into  force  on 
September  25. 1967,  while  those  relating  to  option 
contracts  on  the  Deutschemark  and  Yen  futures 
contracts  became  effeiillve  on  November  27, 1987. 
These  are  the  option  contracts  which  are  the  subject 
of  SlMFJC's  petition  of  September  3.  1987. 

**  Sections  54  and  55  of  the  Singapore  Futures 
Trading  Act  prohibit  the  employment  of  any 
fraudulent  or  deceptive  devices  in  connection  with 
any  transaction  or  fraudulently  Inducing  trading  in  a 
futures  contract. 
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explanation  of  the  nature  and  risks  of  the 
strategy  or  strategies  to  be  used  with  that 
account,  that  an  officer  approve  in  writing  the 
discretionary  authority  prior  to  trading  and 
that  discretionary  orders  be  identified. 
Compare  SIMEX  rule  AAOe  with  CME  rule 
1006. 

These  rules  generally  address  the 
regulatory  concerns  the  Commission 
identified  in  setting  forth  conditions  for 
the  designation  of  U.S.  contract  markets 
in  options.  See  Commission  Rule  33.4.  In 
this  connection,  MAS  and  SIMEX 
speciflcally  represent  that  the  regulatory 
environment  governing  transactioBs  on 
SIMEX  provides  many  of  the  protections 
found  on  regulated  United  States 
markets. 

IV.  Conclusion 

Based  upon  the  foregoing,  the 
representations  of  SIMEX  and  MAS 
contained  in  their  separate  letters  dated 
September  3, 1987,  letters  from  MAS 
dated  December  21, 1987.  and  February 
4. 1988.  and  pursuant  to  Commission 
Rule  30.3(a).  the  Division  recommends 
that  the  Commission  publish  in  the 
Federal  Register  this  memorandum  and 
approve  and  publish  the  attached  order 
authorizing  the  offer  and  sale  in  the 
United  States  of  options  traded  on 
SIMEX  subject  to  the  following  terms 
and  conditions: 

(1)  Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder,  that  no  offer  or  sale  of  any 
SIMEX  option  product  in  the  United  States 
will  be  made  until  thirty  days  after 
publication  in  the  Federal  Register  of  notice 
specifying  the  particular  option(8)  to  be 
offered  and  sold  pursuant  to  the  order 

(2)  That  MAS  and  SIMEX  represent  that  all 
transactions  with  respect  to  the  option(s) 
referenced  in  such  notice  will  be  governed  by 
the  Singapore  Futures  Trading  Act  of  1986 
and  Regulations  thereunder,  and  SIMEX 
option  rules  as  more  particularly  discussed  in 
this  Staff  Memorandum  and  that  MAS  and/or 
SIMEX  will  provide  the  Commission  with 
information  as  to  all  material  changes  therein 
promptly; 

(3)  That  options  on  futures  on  stock 
indices  "  and  options  on  futures  on  foreign 
govenunent  debt  securities  '*  will  not  be 
permitted  to  be  offered  and  sold  absent 
certain  additional  procedures; 

(4)  That  options  traded  pursuant  to  the 
order  may  only  be  offset  on  SIMEX  or 
another  market  with  respect  to  which  the  . 


"SeeSZFR  28980.  28982  nJB  and  section  2a|l)  of 
the  Act. 

**  See  section  2at1)  of  the  Act.  section  3(aH12)  of 
the  Securities  Exchange  Act  of  1934  and  Rule  3al2-8 
promulgaled  thereunder. 


Commission  has  approved  a  linkage 
arrangement  with  SIMEX; 

(5)  That  options  traded  pursuant  to  the 
order  may  only  l>e  offered  and  sold  by 
persons  registered  in  the  appropriate 
capacity  under  the  Commodity  Exchange  Act 
or  by  persons  who  have  been  granted  an 
exemption  from  registration  under  Rule  30.10 
based  on  comparability  of  regulation,  but 
may  not  be  offered  and  sold  by  persons  doing 
business  in  the  United  States  pursuant  to  the 
Commission's  interim  order  issued  on 
January  29, 1988  (53  FR  3338  (Feb.  5, 1988)); 
and 

(6)  If  experience  demonstrates  that  the 
continued  effectiveness  of  the  order  would  be 
contrary  to  public  policy  or  the  public  interest 
or  that  the  operation  or  execution  of  the 
systems  and  arrangements  in  place  for  the 
trading  of  the  option  products  subject  thereto, 
or  the  exchange  of  information  with. respect 
to  such  products,  do  not  warrant  continuation 
of  the  authorization  granted  therein,  the 
Commission  may  modify,  suspend,  terminate 
or  otherwise  restrict  the  authorization 
granted  in  the  order,  as  approprJHte.  on  its 
own  motion. 

SIMEX  has  specified  that  the 
following  option  contracts,  the  terms 
and  conditions  for  which  are  attached 
hereto,  will  initially  be  offered  and  sold 
in  the  United  States:  Options  on 
Eurodollar  Futures,  Options  on  Japanese 
Yen  Futures  and  Options  on 
Deutschemark  Futui^s.  As  noted  in 
condition  (6)  above,  the  Division 
recommends  that  the  Commission  retain 
the  authority  to  terminate  the  order 
granting  authorization  to  offer  and  sell 
SIMEX  options  in  the  United  States  or  to 
take  such  other  steps  as  may  be 
appropriate  in  light  of  the 
circumstances.  In  that  connection,  if  the 
order  is  approved  by  the  Commission, 
the  Division  intends  to  monitor  the  offer 
and  sale  of  SIMEX  options  to  persons  in 
the  United  States  pursuant  to  the  terms 
of  the  recommended  order  and  to  make 
recommendations  for  further  action  to 
the  Commission,  as  appropriate  in  light 
of  the  operation  of  that  program. 

Contract  Options  on  Eurodollar  Futures. 
Ticker  Symbols: 

Calls:  CE 

Puts:  PE 
Contract  Value:  One  Eurodollar  Futui«8 

Contract. 
Contract  Months:  March,  June,  September, 

December. 
Strike  Price:  50-point  intervals  for  Eurodollar 

levels  t>elow  91.00  and  25-point  intervals 

for  Eurodollar  levels  above  91.00. 
Minimum  Price  Fluctuation:  0.01  Eurodollar 

point  (US$25)  except  that  trades  may  occur 

at  a  price  of  US$l-if  such  trades  insult  in 

the  liquidation  of  position  for  both  parties 

to  the  trade. 


Price  Limit:  None. 

Trading  Hours:  8:30  am  to  5:20  pm  (Singapore 
time)  (same  as  for  Eurodollar  futures). 

I^ast  Trading  Day:  Same  date  and  time  as  the 
underlying  Eurodollar  futarea  (i.e.  the 
second  London  business  day  before  the 
third  Wednesday  of  the  contract  month). 

News  Vendor  Reference:  Reuters— SMOA  to 
SMOZ. 

Telerate— 27800  to  27&4a 
Notes: 

StriAe  Prices 

When  a  new  contract  month  is  listed  for 
trading,  there  will  be  Put  and  Call  strike 
prices  in  a  range  of  1.50  index  points  above 
and  below  the  nearest  strike  price  to  the 
underlying  futures  price.  For  example,  if  the 
March  ED  futures  closed  at  91.38  on  the 
previous  day,  the  strikes  listed  for  March 
Puts  and  Calls  would  be:  90.00,  90.50.  91.oa 
91.25,  91.50,  91.75,  92.00,  92.25,  92.50,  92.75  and 
93.00. 

A  new  strike  price  will  be  listed  for  both 
Puts  and  Calls  when  the  underlying  futures 
price  touches  within  half  a  strike  price 
interval  of  either  the  second  highest  or 
sec.ond  lowest  strike  prices.  As  an  example,  if 
the  March  Eurodollar  futures  price  touches 
91.63  after  the  options  are  listed  as  in  the 
above  example,  then  a  new  strike  price  at 
93.25  will  be  listed  for  Puts  and  Calls  the  next 
day.  (No  new  options  will  be  listed,  however, 
with  less  than  10  calendar  days  until 
expiration.) 

Minimum  Margin 

No  margin  is  required  for  Put  or  Call  option 
buyers,  but  the  full  premium  must  tie  paid  in 
cash.  Check  with  your  broker  for  margins  on 
shori  option  positions  and  combinations  of 
option/futures  positions. 

Exercise  Procedure 

Option  buyers  may  exercise  on  any  trading 
day.  Check  with  your  brokerage  firm  for  its 
exercise  procedure. 

Exercise  results  in  a  long  futures  position 
for  a  Call  buyer  or  a  Put  seller,  and  a  short 
futures  position  for  a  Put  buyer  or  a  Call 
seller.  The  futures  position  is  effective  on  the 
trading  day  immediately  following  exercise, 
and  is  marked-to-market  to  the  settlement 
that  day. 

Expiration 

Options  expire  at  5KX)  p.m.  on  the  last 
trading  day.  However,  your  broker  may  set  a 
considerably  earlier  cut-off  time  for 
exercising  expiring  options.  Always  check 
with  your  broker  for  exercise  deadlines.  A 
Eurodollar  option  that  is  in-the-money  and 
has  not  t>een  liquidated  or  exercised  prior  to 
the  termination  of  trading  shall  be  exercised 
automatically  (in  the  absence  of  contrary 
instructions  delivered  to  the  SIMEX  clearing 
house  by  5:00  p.m.  on  the  expiration  date). 
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nuctuation  (tick  stzel 

Tradir»g  hours 

Options  on  JY 

1 ■-  ■ 

One  Japanese  yen  futures 

Intervals  of  01 1 

Quotations  are   cents  per 

Calls  CY;  Puts 

OOOU  ($000001). 

8:15  a.m.  to  505  p.m 

futures. 

contract              (covering 

(eg.  $.0042. 

Japanese  yen.   A  quota 

PY 

equal  to  $12.50  (same 

Singapore  time 

JY12.500,000)      o«      tfie 

$.0043. 

of  .0050<  represents  an 

as  JY  futures) 

(same  as  JY 

speafied  contract  montti. 

$0044) 
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($.000050                       X 
JY1 2.500.000). 

futures) 

Options  on  DM 

One  deutscliemark  futures 

Numbers  in 

Ouotalions  are  cents  per 

CalrCM. 

OK  ($.0001).  equal  to 

8:20  a.m  to  5:10  pm 

futures. 

contract             (covering 

tit\die  cent 

daurschemarlL    A   quote 

PutsPM 

$12.50  (same  as  DM 

Singapore  time 

CM  125.000)  of  ttie  speci- 

intervals. 

of.    50(    represents    an 

futures). 

(same  as  DM 

fied  contract  montti. 

option    price    of    $625. 
($.0050  X  DM125.000). 

futures) 

Newsvsndbr  RefBtences:  _    _.       „.„_ 

Reuters:  Euraddtar— SMOA  to  SMOZ;  Japanese  Yen— SMFtE  to  SMRZ;  Deulschemarii— SMQA  to  SMQZ. 
Telerate:  EwodoKw— 27800  to  27807;  Japanese  Yen— 27806  to  27817.  Oeutschemarlc— 27818  to  27827. 
■  Contract  spedficalions  are  subject  to  ctianga  Please  d^eck  with  your  broker  to  confirm  tlita  mtonnalton. 


Spedficationa  Cammon  to  All  SIMEX 
Cations  on  Cuneucy  Futuras 

Months  Traded 

March,  June,  September,  December  &  Serial 
Months  -f-  +  For  options  that  expire  in 
months  other  than  those  in  the  March 
quarterly  cycle.  i.e.  aerial  month  options,  the 
tinderiying  faturea  contract  is  the  next 
Futures  contract  in  the  March  quarterly  cycle. 
Listing  for  the  aerial  month  cycle  includes  the 
spot  month,  the  first  deferred,  and  the  second 
deferred  contract  months.  Thia  is  in  addition 
to  the  contract  month  options  currently  listed 
in  the  March  quarterly  cycle.  (e.g.  Feb,  Mar, 
Apr,  ]un.  Sep  options  are  listed:  when  Feb 
options  expire,  Mar,  Apr,  May,  Jun,  &  Sep 
options  will  be  listed.) 

Daily  Price  Limit 
None. 

Strike  Price 

For  Options  in  the  March  quarterly  cycle, 
when  a  new  contract  month  is  Usted  for 
trading,  there  will  be  nine  put  and  call  strike 
prices:  the  nearest  strike  to  the  underiying 
futures  price,  the  next  four  higher  and  the 
next  four  lower.  For  example,  if  the  March 
DM  price  closes  at  13651  on  the  previous 
day.  the  strikes  listed  for  March  puts  and 
calls  will  be:  33i.  34«.  35<,  3M,  37e.  38<,  39C, 
4(H.  41(. 

A  new  strike  price  will  be  listed  for  both 
puts  and  calls  when  the  underlying  futures 
price  touches  within  half  a  strike  price 
interval  of  either  the  fourth  highest  or  fourth 
lowest  strike  prices.  As  an  example,  if  the 
March  DM  futures  price  touched  .3751  after 
the  options  are  listed  as  in  the  above 
example,  then  a  new  stike  price  at  42t  will  be 
listed  for  puts  and  calls  the  next  day.  (No 
new  options  will  be  listed,  however,  with  less 
than  10  calendar  days  until  expiration.) 

For  Options  not  in  the  March  quarterly 
cycle,  the  Exchange  shall  list  put  and  call 
options  at  any  exercise  price  listed  for 
trading  in  the  next  March  quarterly  cycle 
futures  option  that  is  nearest  the  expiration 
of  the  option.  Options  may  be  listed  for 
trading  up  to  and  including  the  termination  of 
trading. 

Last  Day  of  Trading 

Two  Fridays  before  the  third  Wednesday 
of  the  contract  month.  If  that  Friday  is  an 


Exchange  holiday,  the  last  trading  day  will  be 
the  business  day  immediately  preceding. 

Minimum  Margin 

No  margin  required  for  put  or  call  options 
buyers,  but  the  full  premium  must  be  paid  in 
cash.  Check  with  your  broker  for  margins  on 
shori  option  positions  and  combination 
option/futures  piositions. 

Exercise  Procedure 

Ootion  bujrers  may  exercise  on  any  trading 
day.  Check  with  your  brokerage  firm  for  its 
exercise  procedure. 

Exercise  results  in  a  long  futures  position 
for  a  call  buyer  or  a  put  seller,  and  a  short 
futures  position  for  a  put  buyn  or  a  call 
seller.  The  futures  position  is  effective  on  the 
trading  day  immediately  following  exercise, 
and  is  marked-to-market  to  the  settlement 
that  day.  If  the  futures  position  is  not  offset 
prior  to  the  expiration  of  trading  in  the 
futures  contract,  delivery  of  physical 
currency  will  result  or  be  required. 

Expiration 

Options  expire  at  7:30  p.m.  on  the  last 
trading  day.  However,  your  broker  may  set  a 
considerably  earlier  cut-off  time  for 
exercising  expiring  options.  Always  check 
with  your  broker  for  exercise  deadlines. 

There  is  no  automatic  exercise  of  the 
expiring  in-the-money  currency  options  by 
the  SIMEX  Clearing  House. 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures. 
Accordingly,  17  CFR  Part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  TRANSACTIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A),  4,  4c  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C.  2,  4,  6, 
6c  and  12a  (1982). 

2.  Appendix  B  is  added  to  Part  30  to 
read  as  follows: 


Appendix  B — Option  Contracts 
Permitted  To  Be  Offered  and  Sold  in  the 
U.S.  pursuant  to  S  30.S(a) 

Exchange 

Singapore  btemational  Monetary 
Exchange  (SIMEX). 

Type  of  contract 

Options  on  Eurodollar,  Japanese  yen,  and 
Deutschemark  futures. 

FR  date  and  citation 

July  2a.  1988;  53  FR 


(FR  Doc  8&-16726  Filed  7-28-«:  8:45  am] 

BtlXINQ  CODE  S3S1-01-M 


17  CFR  Part  30 

Foreign  Option  Transactions:  Sydney 
Futures  Exchange 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Order. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
authorizing  option  contracts  traded  on 
the  Sydney  Futures  Exchange  to  be 
offered  and  sold  to  persons  located  in 
the  United  States.  This  order  is  issued 
pursuant  to  Commission  Rule  30.3(a],  52 
FR  28980,  28998  (August  5. 1987),  which 
makes  it  unlawful  for  any  person  to 
engage  in  the  offer  and  sale  of  a  foreign 
option  product  until  the  Commission,  by 
order,  authorizes  such  foreign  option  to 
be  offered  in  the  United  States.' 
EFFECTIVE  DATE:  August  29,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  C.  Kang,  Esq.,  or  Robert  H. 
Rosenfeld.  Esq.,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 


>  Notwithstanding  the  prohibitior\  in  Commission 
Rule  30.3(a),  non-domestic  exchange-traded  options 
which  are  traded  pursuant  to  the  trade  option 
exemption  in  Commission  Rule  32.4(a).  17  CFR 
32.4(a)  (1987).  may  continue  to  he  offered  and  sold. 
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Commission,  2033  K  Street  NW., 

Washington.  DC  20581.*  Telephone: 

(202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  issued  the  following 

Order: 

United  States  of  America  Before  the 
Commodity  Futures  Trading 
Commission 

Order  Under  CFTC  Rule  30.3(a) 
Permitting  Option  Contracts  Traded  on 
the  Sydney  Futures  Exchange  To  Be 
Offered  and  Sold  in  the  United  States 
Thirty  Days  after  Notice  to  the 
Commission  and  Publication  in  the 
Federal  Register  of  the  Option  Contracts 
To  Be  Traded 

On  July  23, 1987,  the  Commission 
adopted  final  rules  governing  the 
domestic  offer  and  sale  of  commodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5. 1987). 
These  rules,  which  became  effective  on 
February  1, 1988,  establish,  among  other 
things,  a  regulatory  framework  for  the 
offer  and  sale  of  foreign  options  to 
person  located  in  the  United  States. ^ 
Specifically,  Rule  30.3(a)  provides  that: 

[NJotwilhstanding  any  other  provisions  of 
this  part,  it  shall  be  unlawful  for  any  person 
to  engage  in  the  offer  and  sale  of  any  foreign 
option  until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be  offered 
in  the  United  States  *  *  *.  52  FR  28988. 

In  this  regard,  in  view  of  the  history  of 
abuses  in  the  options  markets  prior  to 
the  imposition  of  the  options  ban,*  the 
Commission  determined  to  phase  in 
foreign  options  on  a  market-by-market 
basis  through  particularized  review  of 
applications  submitted  by  individual 
markets  and  issuance  of  an 


•  In  considering  requests  under  Rule  30.3(a).  the 
Commission  notes  that  it  has  received  a  signiHcanl 
number  of  comments  that  the  offer  and  sale  of 
foreign  options  should  be  permitted.  See  advance 
notice  of  proposed  rulemaking.  49  FR  (July  25. 1984). 
proposed  rules.  51  FR  12104  (April  8. 1986)  and  final 
rales.  52  FR  28980  (August  5,  1987).  The  Commission 
continues  to  welcome  comments  on  this  process.  On 
this  same  date,  the  Commission  also  has  issued 
orders  authorizing  certain  option  contracts  traded 
on  the  Montreal  Exchan^  and  the  Singapore 
International  Monetar)'  Exchange  to  be  offered  and 
sold  in  the  United  Stales. 

•  Rule  30.1(b)  defines  a  foreign  option  as  any 
transaction  or  agreement  which  is  or  is  held  out  to 
he  of  the  character  of.  or  is  commonly  known  to  the 
trade  as.  an  "option",  "privilege",  "indemnity", 
"bid",  "offer",  "put",  "call",  "advance  guaranty"  or 
"decline  guaranty",  made  or  to  be  made  on  or 
subject  to  the  rules  of  a  foreign  board  of  trade. 

•  Although  the  statutory  prohibition  on  the  offer 
and  sale  of  foreign  options  formerly  contained  in 
section  4c(c)  of  the  Commodity  Exchange  Act 
("Act")  has  been  removed,  see  Futures  Trading  Act 
of  1986.  Pub.  L  99-641.  section  102, 100  Stat.  3556 
(1987),  the  regulatory  prohibition  in  Commission 
Rule  32.11. 17  CFR  32.11  (1987).  adopted  pursuant  to 
section  4c(b)  of  the  Act.  remains  in  effect. 


authorization  order,  as  appropriate,  by 
the  Commission.  In  adopting  the  final 
rules  which  implement  that  procedure, 
the  Commission  stated  that 
notwithstanding  the  enactment  of  Part 
30,  which  provides  a  regulatory 
framework  to  govern  transactions  in 
both  foreign  futures  and  foreign  options, 
and  which  has  been  the  subject  of 
extensive  notice  and  comment,  it  would 
be  unlawful  for  any  person  to  engage  in 
the  offer  and  sale  of  a  particular  foreign 
option  product  until  the  Commission 
specifically  authorizes  such  foreign 
option  to  be  offered  and  sold  in  the 
United  States.*  As  a  consequence,  Rule 
30.3(a)  permits  the  Commission,  as 
stated  in  the  release  accompanying  the 
proposed  rules,  to  consider,  among  other 
things,  its  ability  to  determine  whether 
or  not  a  particular  trade  has  been 
transmitted  to  and  executed  on  a  foreign 
exchange  as  part  of  its  decision  to 
authorize  transactions  in  specific  foreign 
exchange-traded  options.* 

By  letter  dated  October  13, 1987,  the 
Sydney  Futures  Exchange  ("Exchange") 
requested  that  the  Commission 
authorize  the  offer  and  sale  of  option 
contracts  traded  on  the  Exchange  to 
persons  located  in  the  United  States.  By 
letter  dated  March  16, 1988,  the 
Commission  advised  that  the  request  on 
behalf  of  the  Exchange  would  be 
addressed  pursuant  to  Commission  Rule 
30.3(a). 

In  issuing  this  Order,  the  Commission 
has  considered:  (1)  The  availability  of 
certain  information  relevant  to 
preventing  abuses  in  the  trading  of 
option  contracts  on  the  Exchange 
including,  but  not  limited  to,  trade 
confirmation  data,  data  necessary  to 
trace  offshore  funds,  firm-specific  data 
related,  among  other  things,  to  good 
standing,  fitness  of  principals  and 
financial  condition,  and  data  related  to 
sales  practices  in  respect  of  such 
products;^  (2)  the  arrangements  in  place 
for  assuring  that  sales  practice  abuses  in 
such  options  do  not  occur,  including 
undertakings  or  arrangements  by  the 
appropriate  foreign  entity  for  the 
fulfillment  of  sales  practice  compliance 
obligations  commensurate  with  those 
which  apply  to  domestic  products  with 
respect  to  firms  engaged  in  the  offer  and 
sale  of  its  foreign  option  products  in  the 


'  52  FR  28980,  28998. 

•  51  FR  12104, 12105. 

'  See  51  FR  12104, 12105  (April  0. 1986).  The 
pattern  of  abuses  that  was  characteristic  of  option 
sales  practices  in  the  past,  and  which  contributed  to 
the  Commission's  decision  to  suspend  all  option 
sales  In  1978.  included  the  unavailability  of  data 
necessary  to  permit  a  determination  whether  orders 
for  options  had  in  fact  k)een  executed  or  whether 
they  simply  had  been  "bucketed".  See  43  FR  16155 
(April  17, 1978). 


United  States;  (3)  the  arrangements  for 
United  States  customers  to  redress 
grievances  with  respect  to  matters 
directly  pertaining  to  the  conduct  of 
trading  or  other  activities  relevant  to  the 
offer  and  sale  of  such  products  occumng 
within  the  jurisdiction  where  the  option 
is  traded;  and  (4)  the  regulatory 
environment  in  which  such  foreign 
options  are  traded. 

In  determining  that  the  Exchange's 
showing  with  respect  to  the  foregoing 
matters  is  sufficient  to  warrant  the 
issurance  of  the  Order  herein,  the 
Commission  notes  that  as  it  acquires 
further  experience  it  may  determine  that 
other  considerations  are  also  relevant. 
To  this  end,  the  Commission  expects  to 
continue  to  monitor  the  offer  and  sale  of 
the  products  subject  to  this  Order.* 

Based  upon  the  representations  of  the 
Exchange  contained  in  its  letters  dated 
October  13, 1987  and  May  13, 1988,  a 
separate  letter  from  the  Exchange's 
regulator,  the  National  Companies  and 
Securities  Commission  ("NCSC"),  dated 
May  27, 1988.  and  the  memorandum 
from  the  Division  of  Trading  and 
Markets  to  the  Commission  dated  July  5. 
1988  ("Staff  Memorandum"),  and 
pursuant  to  Commission  Rule  30.3(a],  the 
Commission  hereby  authorizes  the  offer 
and  sale  in  the  United  States  of  options 
traded  on  the  Exchange  subject  to  the 
following  conditions: 

(1 )  Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder,  that  no  offer  or  sale  of  any 
Exchange  option  product  in  the  United  States 
shall  l>e  made  until  thirty  days  after 
publication  in  the  Federal  Register  of  notice 
specifying  the  particular  uption(s)  to  be 
offered  and  sold  pursuant  to  this  Order 

(2)  That  the  Exchange  and  NCSC  represent 
that  all  transactions  with  respect  to  the 
option(s)  referenced  in  such  notice  •  will  be 
governed  by  the  Futures  Industry  Act.  the 
Futures  Industry!  New  South  Wales)  Code, 
the  regulations  thereunder  and  Exchange 
option  rules  as  more  particularly  discussed  in 
the  Staff  Memorandum  and  that  they  will 
provide  the  Commission  with  information  as 
to  all  material  changes  thereto  promptly; 


*  In  this  connection,  the  Commission  notes  that  il 
has  not  sought  to  analyze  the  individual  option 
contracts  under  ttie  requirements  which  apply  to  the 
designation  of  an  option  contract  proposed  to  t>e 
traded  on  a  United  Slates  contract  market.  In 
particular,  the  Commission  has  not  analyzed 
whether  these  instruments  would  meet  the 
Commission's  economic  purpose  test.  17  CFR 
33.4(a)(5)(i).  or  other  criteria  relating  to  the  specific 
terms  and  conditions  of  such  foreign  option 
contract.  See  17  CFR  33.4.  The  Commission, 
however,  has  plenary  authority  with  respect  to 
option  products.  See  section  4c  of  the  Act. 

'  The  option  contracts  which  will  initially  be 
offered  and  sold  pursuant  to  this  Chtler  are  Options 
on  90-Day  Bank  Accepted  Bill  Futures,  Options  on 
Ten-Year  Treasury  Bond  Futures  and  Options  on 
Australian  Dollar  Futures. 
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(3)  That  optioiw  on  futures  on  stock 
indices  '"  and  options  on  futures  on  foreign 
govemmenl  debt  securities  '  *  will  not  be 
permitted  to  be  offered  and  sold  hereunder 
absent  certain  additional  procedures; 

(4)  That  options  traded  pursuant  to  this 
Order  may  only  be  offset  on  the  Exchange  or 
another  market  vihth  respect  to  which  the 
Commission  has  approved  a  linkage 
arrangement  with  the  Exchange; 

(5)  That  options  traded  pursuant  to  the 
Order  herein  may  only  be  offered  and  sold  by 
persons  registered  in  the  aptpropriate 
capacity  under  the  Commodity  Exchange  Act 
or  by  persons  who  have  been  granted  an 
exemption  from  registration  under  Rule  30.10 
based  on  comparability  of  regulation,  but 
may  not  be  offered  and  sold  by  persons  doing 
business  in  the  United  States  pursuant  to  the 
Commission's  interim  order  issued  on 
January  29. 1988  (53  FR  3338  (Feb.  5. 1988)); 
and 

(6)  That,  notwithstanding  any  rules  of  the 
Exchange  or  the  NCSC  options  traded 
pursuant  to  this  Order  may  only  be  offered 
and  sold  to  foreign  futures  and  options 
customers  if  each  futures  commission 
merchant  receives  from  each  such  customer 
the  full  amount  of  each  option  premium  at  the 
time  the  option  is  purchased;  and 

(7)  If  experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  would 
be  contrary  to  public  policy  or  the  public 
interest  or  that  the  operation  or  execution  of 
the  systems  and  arrangements  in  place  for 
the  trading  of  the  option  products  subject 
hereto,  or  the  exchange  of  information  with 
respect  to  such  products,  do  not  warrant 
continuation  of  the  authorization  granted 
herein,  the  Commission  may  modify,  suspend, 
terminate  or  otherwise  restrict  the 
authorization  granted  in  this  Order,  as 
appropriate,  on  its  own  motion.  In  such  event, 
appropriate  arrangements  to  service  existing 
positions  will  be  made. 

This  Order  is  issued  based  on  the 
representations  made  and  information 
provided  to  the  Commission  and  its  staff 
as  set  forth  herein  and  in  the  Staff 
Memorandum.  Any  changes  or  material 
omissions  might  require  the  Commission 
to  reconsider  the  authorization  granted 
in  this  Order. 

Issued  m  Washington.  DC  on  July  20, 1988. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

Memorandum 

luly  5. 1988. 

To:  The  Commission. 

From:  The  Division  of  Trading  and 
Markets 

Subject:  Order  Under  Commission  Rule 
30.3(a)  Permitting  Certain  Option 
Contracts  Traded  on  the  Sydney 
Futures  Exchange  to  be  Offered  and 
Sold  in  the  United  States. 


Ref»mmendation:  That  the  Commission 
publish  in  the  Federal  Register  this 
memorandiun  and  approve  and 
publish  the  attached  order  permitting 
option  contracts  traded  on  the  Sydney 
Futures  Exchange  to  be  offered  and 
sold  in  the  United  States  upon  thirty 
days  notice. 

Other  Divisions  and  Offices  Consulted: 
Division  of  Economic  Analysis, 
Division  of  Enforcement. 
Office  of  the  Executive  Director. 
Office  of  the  General  Counsel. 

I.  Introduction 

On  July  23, 1987,  the  Commission 
adopted  final  rules  governing  the 
domestic  offer  and  sale  of  commodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5. 1987). 
These  rules,  which  became  effective  on 
February  1. 1988,  establish,  among  other 
things,  a  regulatory  framework  for  the 
offer  and  sale  of  foreign  option  products 
to  persons  located  in  the  United  States.' 
Specifically.  Rule  30.3(a)  provides  that: 

[Njotwithstanding  any  other  provisions  of 
this  part,  it  shall  be  unlawful  for  any  person 
to  engage  in  the  offer  and  sale  of  any  foreign 
option  until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be  offered 
in  the  United  Slates  *   *   *.  52  FR  28988. 

In  this  regard,  in  view  of  the  history  of 
abuses  in  the  options  markets  prior  to 
the  imposition  of  the  options  ban,*  the 
Commission  determined  to  phase  in 
foreign  options  on  a  market-by-market 
basis  through  particularized  review  of 
applications  submitted  by  individual 
markets  and  issuance  of  an 
authorization  order,  as  appropriate,  by 
the  Commission.'  In  adopting  the  final 


■  °  See  S2  PR  280W.  28982  a.6  and  section  2a(1 )  of 
the  Act. 

■  ■  See  McUon  2a(l)  of  Ibe  Act.  KCtion  3(aH12)  of 
the  SecuriUM  Exchange  Act  of  1934  uid  Rale  3al2-« 
promulgated  thereunder. 


■  Rule  3ai(b)  defines  a  foreign  option  as  any 
transaction  or  agreement  which  Is  or  ii  held  out  to 
be  of  the  character  of.  or  is  commonly  known  to  the 
trade  at.  an  "option"  "privilege",  "indemnity", 
"bid",  "offer",  "put",  "call",  "advance  guaranty"  or 
'decline  guaranty",  made  or  to  t>e  made  on  or 
subject  to  the  rules  of  a  foreign  board  of  trade. 

»  See  51  re  12104. 12106  (April  8. 1966).  The 
pattern  of  abuses  that  was  characteristic  of  option 
sales  practices  in  the  past,  and  which  contributed  In 
the  Commission's  decision  to  suspend  all  option 
sales  in  107&  included  the  unavailability  of  data 
necessary  to  permit  a  determination  whether  orders 
for  options  had  in  fact  been  executed  or  whether 
they  simply  had  been  "bucketed".  See  43  FR  16155 
(.^pril  17. 1978). 

'  Although  the  statutory  prohibition  on  the  offer 
and  sale  of  foreign  options  formerly  contained  in 
section  4c(c)  of  the  Commodity  Exchange  Act 
("CEA")  has  l>een  removed,  see  Futures  Trading  Act 
of  198a.  Pub.  L  No.  90-041.  section  102. 100  Stat. 
3SS0  (1987),  Ibe  regulatory  prohibition  in 
Commiaaion  Rule  32.11. 17  CFR  32.11  \\9lt7).  adopted 
purtuanl  to  sectioa  4c(b)  of  the  CEA,  remains  in 
effect. 


rules  which  implement  tiiat  procedure, 
the  Commission  stated  that 
notwithstanding  the  enactment  of  Part 
30.  which  provides  a  regulatory 
framewoilc  to  govern  transactions  in 
both  foreign  futures  and  foreign  options, 
and  which  has  been  the  subject  of 
extensive  notice  and  comment,  it  would 
be  unlawful  for  any  person  to  engage  in 
the  offer  and  sale  of  a  particular  foreign 
option  product  until  the  Commission 
specifically  authorizes  such  foreign 
option  to  be  offered  and  sold  in  the 
United  States.*  As  a  consequence,  Rule 
30.3(a)  permits  the  Commission,  as 
stated  in  the  release  accompanying  the 
proposed  rules,  to  consider,  among  other 
things,  its  ability  to  determine  whether 
or  not  a  particular  trade  has  been 
transmitted  to  and  executed  on  a  foreign 
exchange  in  determining  whether  to 
authorize  transactions  in  specific 
foreign-exchange  traded  options. '^ 

By  letter  dated  October  13. 1987,  the 
Sydney  Futures  Exchange  ("Exchange" 
or  "SFE")  requested  that  the 
Commission  authorize  the  offer  and  sale 
of  option  contracts  traded  on  the 
Exchange  to  persons  located  in  the 
United  States.  By  letter  dated  March  16, 
1988,  the  Commission  advised  the 
Exchange  that  its  request  would  be 
addressed  pursuant  to  Commission  Rule 
30.3(a) 

II.  Recommendation 

The  Division  of  Trading  and  Markets 
("Division")  has  carefully  reviewed  and 
considered  the  application  of  the 
Exchange  to  offer  and  sell  option 
products  traded  on  the  Exchange  in  the 
United  States,  in  particular  addressing: 

(1)  The  availability  of  certain 
information  relevant  to  preventing 
abuses  in  the  trading  of  such  contracts; 

(2)  the  arrangements  in  place  for 
deterring  sales  practice  abuses;  (3)  the 
ability  of  United  States  customers  to 
redress  grievances  with  respect  to  the 
conduct  of  trading  and  other  offshore 
activities  relevant  to  the  offer  and  sale 
of  Exchange  products:  and  (4)  the 
regulatory  environment  in  which  options 
are  traded.  As  discussed  more  fully 
below,  based  upon  its  determinations 
with  respect  to  the  foregoing  matters, 
and  subject  to  the  terms  and  conditions 
specified  herein,  the  Division  of  Trading 
and  Maiicets  recommends  that  the 
Commission  publish  in  the  Federal 
Register  this  memorandum  and  approve 


«  52  FR  Zasea  28608.  Notwithstanding  the 
prohibition  in  Commission  Rule  30.3(b).  non- 
domestic  exchange-traded  options  which  are  traded 
pursuant  to  the  trade  option  exemption  in 
Commistton  Role  3Z.4fa).  17  CFR  32.4(a)  (1987),  may 
continue  to  be  offered  and  aold. 

•  51  FR  12104, 12105. 
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and  publish  the  attached  order 
permitting  certain  option  contracts 
traded  on  the  Exchange  to  be  offered 
and  sold  in  the  United  States." 

III.  Discussion 

Information-Sharing 

Prior  to  the  imposition  of  the  options 
ban  in  1978.  the  ability  of  the 
Commission  to  address  problems  which 
occurred  with  respect  to  the  offer  and 
sale  of  certain  ostensibly  foreign  options 
in  the  United  States  was  impeded  by  the 
inaccessibility  of  information  from  their 
purported  jurisdiction  of  origin.  As  a 
consequence,  in  determining  to  lift  the 
options  ban  with  respect  to  foreign 
products,  the  Commission  indicated  that 
a  primary  consideration  would  be  the 
availability  of  transaction  information.^ 
In  connection  with  the  petition  of  the 
Exchange  under  Rule  30.3(a),  the 
Exchange,  through  its  counsel,  Philip 
McB.  Johnson,  and  the  National 
Companies  and  Securities  Commission 
(NCSC),  the  regulatory  authority  which 
governs  the  Exchange,  have  each 
advised  the  Commission  by  separate 
letters  dated  May  13, 1988  and  May  27, 
1988.  respectively,  that  they  will  share 
with  the  Commission,  on  an  "as  needed" 
basis,  information  relevant  to  such 
petition  with  respect  to  Exchange  option 
transactions  proposed  to  be  entered  info 
with  or  on  behalf  of  customers  located 
in  the  United  States.  The  foregoing 
exchange  of  correspondence  confirms 
that  the  Commission's  assessment  of 
need  will  be  determinative.  The 
assurances  of  NCSC  and  the  Exchange 
concerning  information-sharing  on  an 
as-needed  basis  extend,  but  are  not 
limited,  to  information  as  to  trade 
confirmations,  offshore  funds  committed 
to  Exchange  option  transactions,  firm- 
related  fitness  (such  as  standing  to  do 
business  and  financial  condition),  and 
the  sales  practices  of  firms  selling  from 
Australia  into  the  United  States.  NCSC 
and  the  Australian  Attorney-General 
also  have  provided  the  Commission  with 
assurances  that  Austrilia's  blocking 
statute  or  any  similar  law  should  not 
create  an  obstacle  to  the  sharing  of  the 
aforesaid  information.*  In  addition. 


*  See  attached  list  of  option  contracts  and  terms 
and  conditions.  The  Division  believes  that  review  of 
the  individual  foreign  option  contracts  should  be 
litnited  at  this  time  to  the  regulatory  issues 
discussed  above  and  should  not  include  an  analysis 
of  whether  these  foreign  option  contracts  would 
meet  the  Commission's  economic  purpose  test,  17 
CFR  33.4(a)(5Ki)  (1987),  or  other  criteria  relating  to 
the  speciflc  terms  and  conditions  of  the  option 
contracts.  See  17  CFR  33.4. 

^  52  FR  28980.  28988. 

•  See  Letter  to  the  Commission  dated  May  27. 
1988  from  RJ.  Schoer.  Executive  Director  of  the 
NCSC,  with  attached  letter  from  the  Australian 
Altomey-General's  Department. 


NCSC  has  represented  that  all 
statements  that  were  made  with  respect 
to  information-sharing  in  connection 
with  the  Conunission's  consideration  of 
proposed  rules  submitted  by  the 
Commodity  Exchange,  Inc.  ("COMEX") 
to  implement  the  linkage  between 
COMEX  and  the  Exchange  ("COMEX- 
Sydney  linkage")  extend  equally  and 
without  restriction  to  transactions  in 
options  traded  on  the  Exchange.^ 

Sales  Practice  Audits 

In  developing  its  pilot  program  for 
domestic  exchange-traded  options,  the 
Commission  specifically  required  as  a 
condition  of  designation  that  the 
contract  market  seeking  approval  of  an 
option  contract  adequately  provide  for 
the  monitoring  and  detection  of  sales 
practice  abuses.'"  As  such  abuses 
ultimately  contributed  to  the  banning  of 
options  trading  altogether  in  1978.  the 
Commission  has  indicated  that  any 
options  offered  in  the  United  States 
must  be  subject  to  an  adequate  sales 
practice  audit  program."  In  this 
connection,  the  Exchange  represents 
that  it  has  adopted  rules,  discussed 
more  fully  below,  that  regulate  option 
sales  practices  including,  but  not  limited 
to,  customer  complaints,  supervision  of 
employees  and  accounts,  solicitation, 
notification  of  disciplinary  actions,  risk 
disclosure,  discretionary  accounts  and 
promotional  material,  in  a  manner 
similar  to  rules  of  contract  markets  in 
the  United  States.**  Additionally,  the 
Exchange  represents  that  it  will  ensure 
that  sales  practice  audits  of  firms  in 
Australia  selling  Exchange  options  into 
the  United  States  will  be  conducted  on  a 
regular  basis.  "^  The  Exchange  also  has 
made  arrangements  with  the  National 
Futures  Association  ("NFA").  which 
NFA  has  confirmed  by  letter  dated  June 
10. 1988,  to  assure  that  the  sales 
practices  of  firms  located  in  the  United 
States  engaged  in  such  activities  will  be 
audited.'* 


•  See  letter  to  the  Commission  dated  Muy  27, 1988 
from  R.J.  Schoer.  Executive  Director  of  the  NCSC. 

'"See  46  FR  54500.  54502  (November  3, 1981). 

"W. 

"See  discussion  of  Exchange  option  rules  infra. 

"See  letter  from  the  Exchange  dated  May  13. 
1988 

'<  On  January  14. 1988,  the  Commission  approved 
amendments  to  NFA's  Bylaws  and  the  adoption  of 
new  Bylaws  to  provide  for  the  regulation  of  the 
foreign  futures  and  options  activities  of  NFA 
members  and  associates.  By  letter  dated  June  10. 
1988  from  Daniel  A.  DriscoU,  Vich-President  of  the 
NFA.  to  Andrea  M.  Corcoran,  Director,  Division  of 
Trading  and  Markets,  the  NFA  confirmed  that  the 
NFA  and  U.S.  exchanges  which  are  a  party  to  a 
joint  sales  practice  audit  agreement  will  provide 
sales  practice  audit  services  addressing  sales  of 
Exchange  options. 


Dispute  Resolution 

In  considering  linkage  arrangements 
intended  in  part  to  foster  trading  among 
domestic  and  foreign  markets,  the 
Commission  has  indicated  that  a 
material  factor  in  its  decision  to  approve 
such  arrangements  was  (he  existence  of 
a  mechanism  to  permit  United  States 
customers  to  seek  relief  for  disputes 
occurring  in  the  linked  jurisdiction.  '* 
The  availability  of  a  forum  to  address 
complaints  with  respect  to  trade 
execution  also  is  relevant  to  any 
determination  to  lift  the  ban  on  foreign 
option  products.  This  is  because  the 
provision  of  such  a  forum  evidences  the 
relevant  foreign  jurisdiction's  intention 
to  afford  practical  mechanisms  to 
address  complaints  originating  with 
customers  not  located  in  that 
jurisdiction  and  to  assuring  a  fair 
trading  environment. 

In  its  petition  of  October  13, 1987.  the 
Exchange  represented  that  customers 
may  resolve  disputes  either  through 
Exchange  arbitration  proceedings  or 
judicial  process.  Section  46(2)(a)(xvii)  of 
the  Futures  Industry  Act  of  1986  ("Act") 
and  the  Futures  Industry  (New  South 
Wales)  Code  ("Code")  "*  require  the 
Exchange  to  facilitate  the  resolution  of 
customer  disputes.  To  this  end,  the 
Exchange  has  established  an  arbitration 
program  to  provide  a  method  for  the  fair 
and  impartial  settlement  of  disputes  that 
members  and  their  customers  are  unable 
to  resolve  among  themselves.  The 
Exchange  has  represented  in  its  petition 
that  this  arbitration  program  would  be 
fully  available  to  United  States  option 
customers  of  Australian  brokers  who 
are  members  of  the  Exchange.'^ 

Arbitration  of  customers'  claims  is 
mandatory  for  members  of  the  Exchange 
(Exchange  Article  40.2)  but  is  not 
mandatory  for  customers  [see  Exchange 
Article  40.1(a)(iii)).  Pursuant  to 
Exchange  Article  40.1(a),  a  dispute  must 
be  arbitrated  at  the  insistence  of  the 
customer  unless: 

(1)  Adjudication  of  the  dispute  requires  the 
presence  of  any  pei^on  whether  as  witness  or 


'  *  See  staff  memorandum  ('"Staff  Memorandum") 
dated  August  1. 1986  analyiing  COMEX-Sydney 
linkage  at  p.  22.  See  also  staff  memorandum  dated 
August  28. 1984  analyzing  Chicago  Mercantile 
Exchange — Singapore  inlemalional  Monetary 
Exchange  linkage  at  p.  SI. 

"  The  Futtires  Industry  Act  of  1966  is  an  Act  of 
the  Australian  Commonwealth  Parliament.  In  order 
that  its  provisions  may  apply  to  participating  Stales, 
each  State  has  passed  an  enabling  act  which 
essentially  makes  the  Futures  Industry  Act  apply  as 
the  law  of  that  particular  State.  The  Futures 
Industry  (New  South  Wales)  Code  makes  the  Act 
applicable  to  that  State.  Hereinafter,  for  ease  of 
discussion,  reference  to  the  Code  should  be  read  to 
include  its  counterpart  in  the  1986  Act. 

' '  See  Exchange  petition  of  October  13. 1987. 
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otherwise  over  whom  the  Exchange  has  no 
jurisdiction,  except  where  that  person  is 
available  to  appear  before  the  arbitrator  or 
otherwise  to  participate  in  the  arbitration  as 
required,  and  consents  to  cooperate  in  the 
arbitration  process;  or 

(2)  The  dispute  arose  more  than  twelve 
months  before  the  arbitration  was 
commenced.'* 

Generally,  aconference  will  be  held 
before  the  arbitration  in  an  attempt  to 
reach  a  satisfactory  resolution  of  the 
dispute,  or  at  least  to  narrow  the 
grounds  of  dispute  between  the  parties. 
Where  a  party  to  an  arbitration  is  a  non- 
resident of  Australia  the  dispute  may  be 
decided  by  the  arbitrator  "solely  upon 
the  basis  of  *  *  *  the  pleadings  and 
any  affidavits  filed  by  the 
parties  *••*■■  (Exchange  Article 
40.8).  The  Exchange  had  stated  in  its 
petition  that  where  the  facts  warrant 
such  an  arbitration  without  a  hearing, 
U.S.  foreign  option  customers  would  be 
encouraged  to  avail  themselves  of  this 
procedure,  which  would  alleviate  the 
burden  of  their  having  to  attend  an 
arbitration  hearing.  By  letter  dated  April 
26, 1988,  counsel  for  the  Exchange 
represented  that: 

SFE  Article  40.8,  which  sets  forth  the  "on 
the  papers"  alternative  to  a  formal  hearing, 
leaves  some  flexibility  with  the  Arbitration 
Committee  to  refuse  a  request  for  that 
procedure  *  *  *.  We  are  advised,  however, 
that  such  a  refusal  has  never  occurred  and 
that  it  is  highly  unlikely  that  it  ever  will 
occur.  There  might  l>e  an  occasion  where,  to 
avoid  manifest  injustice  (such  as  where  a  fair 
ruling  cannot  be  made  without  assessing  the 
credibility  and  demeanor  of  a  complainant), 
an  appearance  is  necessary  but,  as  noted 
above,  the  Arbitration  Committee  has  not 
had  such  a  situation  and.  indeed,  it  strongly 
favors  "on  the  paper"  adjudications 
whenever  possible  as  more  expeditious, 
economical  and  manageable  than  formal 
hearings. 

The  decision  of  the  arbitrator  is 
generally  final  and  is  subject  to  review 
in  the  Australian  courts  only  on  very 
limited  grounds.  If  a  party  believes  that 
the  decision  of  the  arbitrator  was  based 
on  a  misconstruction  or 
misinterpretation  of  the  Articles.  By- 
Laws  or  Trading  Etiquette  of  the 
Exchange,  a  "Notice  of  Reference"  can 
be  filed,  upon  payment  of  a  filing  fee,  in 
order  to  appeal  the  matter  to  the  Board 
of  the  Exchange  for  its  decision.  The 
Board  considers  the  matter  solely  on  the 
pleadings  already  lodged  by  the  parties 
and  on  the  written  submissions  of  the 
parties  concerning  the  Notice  of 
Reference  and  does  not  conduct  a 
hearing.  Consequently,  presence  of  the 


parties  is  not  required  for  such  review. 
(Exchange  Article  40.17). 

A  member  of  the  Exchange  who  fails 
to  comply  with  an  arbitration  award  is 
subject  to  disciplinary  action  under  the 
Articles  and  By-Laws  of  the  Exchange. 
The  prevailing  party  to  the  arbitration 
may  also  obtain  a  judgment  in  any  court 
of  competent  jurisdiction  to  enforce  the 
arbitration  award.  An  arbitrator's 
decision  may  include  an  award  as  to  the 
payment  of  costs,  fees  and  expenses, 
including  legal  costs  and  other  expenses 
incurred  by  the  Exchange.  (Exchange 
Article  40.18(c)).  The  expenses  of 
witnesses  are  to  be  borne  by  each  party 
unless  otherwise  provided  in  the  award 
of  the  arbitrator.  Exchange  Article 
40.18(c). '» 

Regulatory  Environment 

When  options  were  originally  banned 
in  the  United  States,  they  had  not  been 
subjected  to  a  full  regulatory  program.  It 
is  appropriate,  therefore,  to  inquire  as  to 
whether  the  market  which  proposes  to 
offer  option  products  in  the  United 
States  has  a  regulatory  structure  which 
addresses  market  integrity  and  the  sales 
practices  of  firms  doing  business  with 
United  States  firms  or  customers.'"  This 
review  is  for  the  purpose  of  establishing 
the  existence  of  a  supervised 
marketplace  and  does  not  constitute  a 
comparability  analysis  of  the  nature 
required  under  Rule  30.10  for  certain 
other  relief  the  Commission  may  accord 
under  its  foreign  futures  and  option 
rules.*'  This  review  was  facilitated  by 
the  detailed  level  of  scrutiny  given  the 
Exchange  in  connection  with  the 
Commission's  review  of  the  linkage 
agreement  between  the  COMEX  and  the 
Exchange.**  In  reviewing  that 


"  Article  40.1(a)  as  restated  inThe  Eiiciiaoge's 
petition  dated  Octolier  13. 19B7. 


■*  Alternatively,  a  customer  may  elect  to 
commence  legal  proceedings  instead  of  submitting 
the  dispute  for  arbitration.  Under  certain 
circumstances  the  arbitrator  may  order  that  a 
matter  be  the  subject  of  legal  proceedings  rather 
than  arbitration  [e.g..  if  the  dispute  involves 
complex  legal  questions).  See  Exchange  petition  of 
October  13. 1967. 

*°  Although  the  Commission  has  not  indicated  an 
intention  to  review  the  terms  and  conditions  of 
foreign  option  products.  $e«  S.  Rep.  No.  3S4. 07th 
Cong..  2d  Sess.  45-46  (1982).  the  Commission's 
authority  utrlth  respect  to  options  is  plenary. 

*■  52  PR  20980.  29001. 

**  In  generally  excluding  transactions  executed 
pursuant  to  a  linkage  agreement  t>etween  one  or 
more  foreign  boards  of  trade  and  a  United  States 
contract  maricel  from  the  application  of  the  foreign 
futures  and  option  rules,  the  Commission  noted  that 
linked  transactions  and  the  regulatory  environment 
In  which  such  transactions  occur  would  t>e 
separately  subject  to  Commission  review  under 
section  5a(12)  of  the  CEA.  Specifically.  Rule  30.3(a) 
reads.  In  part  as  follows: 

•  •  *  And.  provided  furthar.  That,  with  the 
exception  of  the  disclosure  and  antifraud  provisions 
set  forth  in  {{  30.6  and  30.9  of  this  part,  the 
provisions  of  this  part  shall  not  apply  to 
transactions  executed  on  a  foreign  board  of  trade. 


application,  the  Commission's  staff 
analyzed,  among  other  things,  the 
customer  protection,  market 
surveillance  and  trade  practice 
surveillance  rules  of  the  Exchange.  The 
Staff  Memorandum  **  concluded  that 
the  systems  and  rules  adopted  by  the 
Exchange,  if  observed,  afforded  many  of 
the  protections  foimd  on  regulated 
United  States  markets.  Although  trading 
volume  under  the  linkage  is  not 
substantial,  rule  enforcement  reviews 
conducted  to  date  of  COMEX  have 
reported  no  significant  deficiencies  in 
the  operation  of  the  COMEX-Sydney 
linkage. 

The  operations  of  the  Exchange  and 
its  members  are  regulated  directly  by 
the  NCSC  pursuant  to  the  authority  of 
Australia's  Futures  Industry  Act  of  1986 
and  the  Futures  Industry  (New  South 
Wales)  Code.  SpeciHcally,  in  support  of 
the  Exchange's  application  to  sell  its 
option  products  within  the  United 
States,  the  Exchange  represents  that  the 
Act  and  Code  are  intended  to  promote 
market  integrity  and  to  provide  a  fair 
trading  environment  for  Exchange 
futures  and  option  products,  as  follows: 

a.  Authorization  of  Exchange  (Fitness  of 
the  Marketplace) 

Part  III  of  the  Code  empowers  a 
Ministerial  Council  to  approve  the 
establishment  of  futures  exchanges,** 
clearing  houses  *'  and  futures 
associations.*'  Pursuant  to  section  46  of 
the  Code,  an  entity  will  be  recognized  as 
a  futures  exchange  by  the  Ministerial 
Council  if  it  is  satisfied  that  the  rules  of 
the  entity  make  satisfactory  provision 
for,  among  other  things:  (1)  Standards  of 
training  and  experience  for  membership; 
(2)  standards  of  business  conduct  so  as 
to  ensure  efficiency,  honesty  and  fair 
practice:  (3)  standards  for  the  expulsion, 
suspension  or  disciplining  of  members: 
(4)  the  inspection  and  audit  of  the 
accounting  records  of  members;  (5)  the 
equitable  and  expeditious  settlement  of 
claims  between  members  and  between 
members  and  customers:  and  (6) 
conduct  of  the  business  of  the  proposed 
futures  exchange  with  due  regard  for  the 
interests  and  protection  of  the  public. 
The  Ministerial  Council  also  must 
determine  that  "the  interests  of  the 


and  carried  for  or  on  behalf  of  a  customer  at  a 
designated  contract  market,  subject  to  an  agreement 
with  and  rules  of  a  contract  market  which  permit 
positions  in  a  commodity  interest  which  have  t>een 
established  in  one  market  to  t>e  liquidated  on 
another  market 

'*  Staff  Memorandum  dated  August  1. 1986.  See 
pp.  61.  73-74.  92  and  96-09. 

**  Code  sections  45  and  46. 

**  Code  sections  47  and  4& 

**  Code  section  SO. 
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public  will  be  served  by  granting  the 
application."  See  section  46(2)  of  the 
Code. 

Oversight  of  the  Exchange  is 
performed  by  the  NCSC.  Pursuant  to 
section  54  of  the  Code,  all  business 
rules  *'  of  an  exchange  are  to  be 
submitted  to  the  NCSC,  which  has 
twenty-eight  days  in  which  to  disallow 
such  a  rule.  Pursuant  to  §  56(1]  of  the 
Code,  the  NCSC  may,  for  the  purpose  of 
maintaining  orderly  markets  in  futures 
contracts.^'  order  an  exchange  to  close, 
suspend,  limit  or  defer  trading  in  futures 
contracts  or  take  other  actions  as 
directed  by  the  NCSC.  Such  orders  may 
be  enforced  by  judicial  proceedings 
under  section  58  of  the  Code.  Section 
56(1)  also  grants  the  NCSC  authority  to 
close,  suspend  or  condition  trading  if  it 
Hnds  that  such  action  is.  among  oUier 
things,  "in  the  public  interest."  See  also 
section  56(2)(a]  of  the  Code.  These  rules 
establish  trading  standards  and  also 
require  the  maintenance  of  trading 
records  essential  to  effective 
information-sharing  with  respect  to 
option  transactions. 

b.  Licensing  of  Firms  and  Personnel 
(Fitness  Standards  for  Professionals) 

Part  IV  of  the  Code  grants  licensing 
powers  to  the  NCSC.  which  is 
authorized  by  sections  66,  67,  and  77  of 
the  Code  to  grant  and  revoke  licenses 
for  futures  brokers,  futures  brokers' 
representatives,  futures  advisers  and 
futures  advisers'  representatives.^'  A 
futures  broker's  license  or  a  futures 
adviser's  license  may  be  granted  if, 
among  other  things,  the  applicant  is  not 
insolvent,  has  not  been  convicted  of  an 
offense  involving  fraud  within  the  prior 
ten  years,  presents  satisfactory 
educational  qualiflcations  or  experience 
and  is  not  otherwise  disqualified  under 
the  Code,  (section  66(1)  of  the  Code.)  A 
representative's  license  may  be  granted 
if  the  NCSC  does  not  have  reason  to 
believe  that  the  applicant  will  not 
perform  honestly  and  fairly,  (section  67 
of  the  Code.)  The  application  process 
requires  the  submission  of  a  personal 
questionnaire  which  requires  the 
disclosure  of.  among  other  things,  past 
experience,  license  refusals,  convictions 


"  Section  4(1)  of  tha  Code  define*  "bininen 
rules"  of  an  excliange  a*  rule*.  rejiuJations  and  by- 
laws governing  the  activities  and  conduct  of  the 
exchange  and  its  nemben,  of  each  clearing  house 
and  its  menibera  and  of  other  persona  in  relation  to 
each  futures  market  maintained  by  the  exchange. 

*•  Section  4(1)  of  the  Code  defines  "futures 
contract"  to  include  an  option. 

**  The  Code  defines  a  futures  adviser  aa  a  person 
who  conducts  a  buainea*  for  the  purpose  of  advising 
other  persons  concerning  futures  contracts,  the 
definition  of  which  includes  a  futures  option  or 
specified  exchanae-traded  options.  (Section  4(1)  of 
the  Code.) 


and  disciplinary  actions.  [See  Futures 
Industry  Forms  3  and  4,  Futures  Industry 
Regulations  (applications  for  licenses). 
The  NCSC  may  revoke  or  suspend  a 
license  if  the  licensee  becomes 
insolvent,  is  convicted  of  an  offense 
involving  fraud  or  dishonesty,  becomes 
mentally  or  physically  incompetent  to 
manage  its  affairs,  fails  to  disclose 
required  information  to  the  NCSC, 
makes  false  representations  to  the 
NCSC.  is  disqualified  as  a  hcensee 
under  another  law.  contravenes  a 
condition  of  a  license  or  does  not 
perform  effectively,  honestly  or  fairly. 
See  sections  77-78  of  the  Code.  These 
rules  are  intended  to  establish  a 
standard  of  fitness  for  market 
professionals  who  handle  customer 
money  and  deal  with  the  public. 

c.  Financial  Requirements  (Fitness 
Standards  for  Firms) 

The  Code  does  not  prescribe  minimum 
capital  requirements  which  generally 
are  a  measure  of  liquidity  as  a  condition 
to  registration.  Exchange  rules  do, 
however,  establish  minimiun  "tangible 
asset"  requirements  as  a  condition  of 
membership.  See  Exchange  Rules, 
Article  4.6(4)(b)  (A$50.000  (US$41,000) 
for  full  associates  and  A$20.000 
(US$16,400)  for  introducing  broker 
associates),  Article  4A.7A(4)(b) 
{A$50.000  (US$41,000)  for  local 
members)  and  Article  3.6(3)(a) 
(A$250.000  (US$205,000)  for  floor 
members  who,  pursuant  to  Article  3.2(c). 
are  required  to  be  clearing  members).'" 
Moreover,  the  registration  process 
requires  an  applicant  to  provide  the 
NCSC  a  detailed  statement  (current 
within  the  last  fourteen  days  before  the 
application  date)  of  assets  and 
liabilities,  as  well  as  a  current  audited 
balance  sheet  [See  Futures  Industry 
Form  3,  Futiues  Industry  Regulations.) 
Based  upon  a  review  of  this  information, 
the  NCSC  may  condition  the  grant  of  a 
license  by.  for  example,  including 
conditions  and  restrictions  relating  to 
the  financial  position  of  the  licensee, 
whether  in  relation  to  the  business  of 
dealing  in  futures  contracts  or 
otherwise.  (Code  section  69(4).) 
Moreover,  section  69(5)  of  the  Code 
makes  clear  that  such  conditions  may 
include  a  requirement  that  the  assets  of 
the  licensee  include  assets  of  a 
particular  kind  and  that  the  licensee 
maintain  assets  of  a  speciHed  minimiun 
value. 

Brokers  and  advisers  are  required  to 
file  with  the  NCSC  an  annual  statement 
(Code  section  74),  which  discloses 


assets  and  liabilities  [See  Form  8. 
Futures  Industry  Regulations  (annual 
statement)).  The  Code  also  requires 
brokers  to  appoint  auditors  (Code 
section  92(1)).  to  grant  auditors  full  right 
of  access  to  records  (Code  section  96(1)). 
to  maintain  separate  account  records 
(Code  sections  86,  90)  and,  generally,  to 
produce  those  records  to  the  NCSC 
when  so  requested  (Code  section  90(a)). 
These  rules  estabhsh  a  standard  of 
financial  fitness  which  is  relevant  to  the 
expectation  that  members  will  comply 
with  applicable  rules  and  the  capacity  of 
members  to  meet  their  obligations  in  the 
marketplace. 

d.  Treatment  of  Customer  Funds  and 
Property 

Section  86(3)  of  the  Code  requires  a 
broker  to  deposit  funds  or  property 
received  from  or  on  behalf  of  a  customer 
in  a  segregated  customer  account  (that 
is,  an  accoimt  which  can  not  be  used  to 
fund  obligations  other  than  those  of  the 
customer)  on  or  before  the  next  day 
after  such  money  or  property  is  received 
by  the  broker.' »  Section  86(5)  of  the 
Code  permits  investments  of  customer 
fimds  in  any  manner  in  which  trustees 
are  authorized  by  Australian  law  to 
invest  trust  fimds;  in  short  term  money 
market  dealer  instruments;  or  in  a  bank 
account  paying  interest.  These  rules 
provide  certain  protections  for  customer 
funds  committed  to  trading  on  the 
Exchange  and  may  also  assist  in  tracing 
fluids  that  are  the  subject  of  United 
States  actions. 

e.  Market  Integrity 

As  previously  noted,  section  56  of  the 
Code  authorizes  NCSC  to  exercise 
emergency  powers  to,  among  other 
things,  close  a  futures  market  or  suspend 
trading  of  a  particular  contract  if  such 
act  is  deemed  in  the  public  interest.  In 
addition,  section  55(1)  of  the  Code 
requires  the  Exchange  to  "take  all  steps, 
and  do  all  things,  necessary  to  ensure  an 
orderly  and  fair  market  *  *  *."  In  that 
regard,  the  Exchange  has  represented  in 
its  petition  that  it  has  an  aHlrmative 
surveillance  program  which  is  designed 
to  detect  activity  that  may  lessen 
competitive  trading  or  conduct  by  floor 
traders  that  may  take  advantage  of 
customers,  including  whether  a  floor 
trader  has  taken  the  other  side  of  a 
customer's  order  contrary  to  Exchange 
rules,  whether  any  floor  trader  is 
engaging  in  trading  which  is  intended  to 
have  the  effect  of  creating  an  artificial 


'"  Conversions  at  June  Zli  1988  as  published  in 
the  Washington  Post,  June  22, 1988. 


"  All  option  contracts  are  marked-to-raarket  on  a 
daily  basis  and  margin  calls  are  made  when  the  net 
margin  position  exceeds  25%  of  the  total  deposit 
liability.  See  Option  by-law  Opt.  .7. 
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price,  whether  non-competitive  trading 
is  occurring,  whether  trading  is  taking 
place  in  excess  of  the  Exchange's 
speculative  limits,  where  applicable, 
and  whether  there  is  any  indication  of 
floor  traders  trading  ahead  of  their 
customers  or  otherwise  failing  to  give 
customers  proper  execution  of  their 
orders." 

In  addition  to  the  above,  the  Exchange 
maintains  a  reportable  position 
requirement  which  is  defined  as  "any 
open  position  in  a  futures  contract  or  an 
option  contract  in  a  commodity  in  any 
one  delivery  month  which  at  the  close  of 
trading  on  a  business  day  equals  or 
exceeds  250  futures  contracts  or  options 
(or  both)  or  such  lesser  number  of 
futtues  contracts  or  options  (or  both)  as 
may  from  time  to  time  be  determined  by 
the  Board  [of  Directors]  to  be  the 
Reportable  Position  Level."  [Sea 
Exchange  Article  1.1.) 

f.  Other  Customer  Protections 

Part  V  of  the  Code  establishes 
minimum  standards  for  the  conduct  of 
futures  business,  such  as:  requiring  the 
delivery  of  a  disclosure  document  before 
acceptinga  person  as  a  client  (Code 
section  87),  written  confirmations  to 
customers  (C6de  section  83(2)-(4)], 
monthly  customer  statements  (Code 
section  84),  special  statements  for 
discretionary  accounts  (Code  section 
84{3));  prohibiting  a  broker  from  taking 
the  other  side  of  an  order  without 
consent  (Code  section  85(3]):  and 
proscribing  fraud  (Code  section  135)." 

Part  VII  of  the  Code  requires  the 
establishment  of  a  fidelity  fund  by 
futures  exchanges  and  futures 
associations.'*  Pursuant  to  this 
authority,  the  Exchange  has  established 
such  a  fund  which,  as  of  March  31. 1988, 
had  A$2.570.000  in  assets  (US$2,107,400). 
The  fidelity  fund  assets  are  intended  to 
compensate  persons  who  have  lost 
money  or  property  by  virtue  of 
"defalcation  or  *  *  *  fraudulent  misuse 
of  money  or  property"  by  contributing 
fund  members  [i.e..  Exchange  members). 
(Code  section  116.)  The  maximum 
amount  payable  generally  is  A$500.000 
(US$410,000).  although  payments 
exceeding  that  limit  may  be  made  under 
certain  circumstances.  See  sections 
116(7)  and  116(9)  of  the  Code. 

The  Division  notes  that  the  Exchange 
is  the  only  foreign  market  which  has 
petitioned  under  Rule  30.3(a)  for  the 


"  See  Exchange  petition  of  October  13. 1987  and 
Exchange  Article  13. 

"  See  diacuMion  of  ipecific  Exchange  option 
rules,  infra. 

**  A  hitnret  asaocialion  la  a  corporate  body, 
analogous  to  NFA.  approved  by  the  Ministerial 
Council  under  |  SO  of  the  Code  isee  Code  section 
4(1)  and  s«>ction  50). 


offer  and  sale  of  its  option  products 
which  permits  customer  margining  of 
premiums  and  further  notes  that  the 
Division  intends  to  monitor  closely  this 
requirement  and  to  recommend 
adjustments,  as  appropriate.  The 
Division  therefore  recommends  that  the 
Commission  adopt  a  condition  to  this 
order  to  require  the  full  payment  of 
option  premiums  by  foreign  option 
customers  of  a  futures  commission 
merchant.  (This  does  not  affect  the 
manner  of  premium  payments  by  FCMs 
to  clearing  members  or  by  clearing 
members  to  the  clearing  organization, 
however.)  As  the  Commission  stated 
when  it  adopted  Rule  33.4(a)(2)  (17  CFR 
33.4(a)(2)  (1987)): 

A  critical  distinction  between  options  and 
futures  (X>ntract8  traditionally  has  been  that, 
with  respect  to  options,  the  one-time  payment 
of  a  premium  gives  the  option  purchaser  the 
right,  over  a  fixed  period  of  time,  to  elect  the 
exercise  of  the  option  without  incurring  any 
additional  obligations  on  his  option  contract. 
In  contrast,  the  purchaser's  initial  payment  of 
margin  on  a  futures  contract  is  recognized  as 
the  deposit  of  earnest  money  to  insure 
performance  of  the  contract,  but  does  not 
represent  the  full  extent  of  the  purchaser's 
potential  liability  on  the  futures  contract.  The 
Conimisslon't  determination  to  prohibit  the 
margining  of  all  option  premiums  is  intended 
to  preserve  this  critical  distinction  and  is 
viewed  by  the  Commission  as  essential  to  the 
protection  of  option  purchasers  who 
otherwise  could  reasonably  expect  that  an 
initial  payment  of  mai^gin  on  an  option 
contract  constituted  the  fiill  extent  of  their 
obligation  on  the  option. 

46  FR  54500,  54504  (November  3, 1981). 

g.  Exchange  Option  Rules. 

The  rulebook  submitted  by  the 
Exchange  contains  rules  of  general 
application  as  well  as  rules  specific  to 
options.  These  rules  contemplate  that 
the  Exchange  takes  responsibility  for 
sales  practice  comphance  of  its 
members,  maintains  fair  requirements 
for  executions,  and  monitors  the 
financial  soimdness  of  its  members.  The 
Exchange  represents  that  it  maintains  in 
effect  and  enforces  rules  which: 

(1)  Establish  standardized  terms  of  option 
contracts  (unit  of  trading,  expiration,  hours  of 
trading,  delivery).  See,  e.g..  Bylaw  BAB.IOO- 
BAB.107  (90  Day  Bank  Bills). 

(2)  Establish  exercise  conditions  and 
procedures  for  the  allocation  of  exercise 
notices.  See,  e.g..  Bylaw  BAB.105-BAB.107: 
TB.100-TB.107;  see  also  Bylaws  Opt.  5  and 
Opt.  e. 

(3)  Define  option  terms,  including  in-the- 
money  and  out-of-the-money  options.  Trading 
Etiquette  TE.1.1 

(4)  Require  the  payment  of  the  option 
premium.  Bylaw  Opt.  2(b),  which  is  itself 
margined.  See  Bylaw  Opt,  7  (deposits  and 
margins). 


(5)  Require  the  execution  of  a  customer 
agreement  prior  to  a  member  accepting  a 
person  as  a  client  as  well  as  the  distribution 
of  a  risk  disclosure  document  as  mandated 
by  Section  87  of  the  Code.  See,  e.g..  Article 
4.6(4)(h)  (Associate  Members):  see  also  Form 
4.  Part  B,  Schedules  (customer  agreements). 

(6)  Require  members  to  act  in  a  manner 
consistent  with  the  promotion  and  protection 
of  the  goodwill  and  public  image  of  the 
Exchange:  to  maintain  accurate  accounting 
records:  to  maintain  accurate  trade  records: 
and  to  co-operate  with  the  Exchange 
Committee  for  Inspection  and  Audit.  See.  e.g.. 
Article  4.8. 

(7)  Require  members  to  refer  any  arbitrable 
dispute  to  arbitration  in  accordance  with 
Exchange  rules.  See,  e.g..  Article  4.e(3)(d), 
and  otherwise  to  use  its  best  efforts  to  settle 
disputes  in  a  manner  consistent  with 
upholding  the  goodwill  and  public  image  of 
the  Exchange  and  its  members.  See,  e.g.. 
Article  4.e(3)(e]. 

(8)  Prohibit  advertising  in  any  manner 
which  may  be  false,  misleading  or  prejudicial 
to  the  goodwill  and  public  image  of  the 
Exchange,  its  members  and  markets.  See  e.g.. 
Article  4.e(4}(m). 

(9)  Prohibit  any  unsolicited  business 
communication  or  writing  to  any  person  other 
than  a  client  without  first  obtaining  written 
Exchange  approval.  See,  e.g..  Article  4.6(4)(n). 

(10)  Prohibit  a  member  from  operating 
discretionary  account  on  behalf  of  a  client 
unless  authorized  in  writing.  See  Bylaw 
G.21(a).  See  also  Form  2.  Part  B,  Schedules. 
With  respect  to  such  discretionary  accounts. 
Exchange  Bylaw  G.32(d)  requires  the 
Exchange  member  to: 

(i)  Ensure  that  only  persons  who  have  been 
approved  as  Registered  Representatives 
under  Article  37  at  the  request  of  that 
member  shall  exercise  discretion  in  respect  of 
that  accoimt; 

(ii)  Maintain  a  full  and  complete  record  of 
each  exercise  of  the  discretionary  authority 
showing  the  name  of  the  client,  the  details  of 
the  futures  contract,  the  date  and  time  of  the 
transaction  being  effected  and  the  name  of 
the  Registered  Representative  placing  the 
order 

(iii)  Unless  otherwise  separately  agreed  to 
in  writing  by  the  client,  forward  to  the  client 
a  written  confirmation  of  all  transactions 
undertaken  for  the  account,  together  with 
written  advice  of  the  financial  results  of  each 
position  closed  out:  and  a  current  account 
statement  and  an  open  position  statement  as 
of  the  end  of  each  month:  and 

(Iv)  Ensure  that  the  transactions  effected 
for  a  discretionary  accoimt  are  not  excessive 
in  size  of  frequency  having  regard  to  the 
nature  of  the  financial  resources  of  the 
account  and  the  market  involved. 

These  rules  generally  address  the 
regulatory  concerns  the  Commission 
identified  in  setting  forth  conditions  for 
the  designation  of  U.S.  contract  markets 
in  options.  See  Commission  Rule  334.  In 
this  connection,  the  Exchange 
represents  that  the  regulatory 
environment  governing  transactions  of 
the  Exchange  provides  many  of  the 
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protections  found  on  regulated  United 
States  markets. 

IV.  Conslusion 

Based  upon  the  foregoing,  the 
representations  of  the  Exchange  and 
NCSC  contained  in  their  letters  dated 
May  13, 1988  and  May  27, 1988, 
respectively,  and  pursuant  to 
Commission  Rule  30.3(a),  the  Division 
recommends  that  the  Commission 
publish  in  the  Federal  Register  this 
memorandum  and  approve  and  publish 
the  attached  order  authorizing  the  offer 
and  sale  in  the  United  States  of  options 
traded  on  the  Exchange  subject  to  the 
following  terms  and  conditions: 

(1)  Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder,  that  no  offer  or  sale  of  any 
Exchange  option  product  in  the  United  States 
will  be  made  until  thirty  days  after 
publication  in  the  Federal  Register  of  notice 
specifying  the  particular  option(s)  to  be 
offered  and  sold  pursuant  to  the  order; 

(2)  That  NCSC  and  the  Exchange  represent 
that  all  transactions  with  respect  to  the 
option(s)  referenced  in  such  notice  will  be 
governed  by  the  Futures  Industry  Act.  the 
Code  and  Exchange  option  rules  as  more 
particularly  discussed  in  the  Staff 
Memorandum  and  that  NCSC  and  the 
Exchange  will  provide  the  Commission  with 
information  as  to  all  material  changes  therein 
promptly; 

(3)  That  options  on  futures  on  stock 
indices  '*  and  options  on  futures  on  foreign 
government  debt  securities  *•  will  not  be 
permitted  to  be  offered  and  sold  absent 
certain  additional  procedures; 

|4)  That  options  traded  pursuant  to  the 
order  may  only  be  offset  on  the  Exchange  or 
another  market  with  respect  to  which  the 
Commission  has  approved  a. linkage 
arrangement  with  the  Exchange: 

(5)  That  options  traded  pursuant  to  the 
order  may  only  be  offered  and  sold  by 
persons  registered  in  the  appropriate 
capacity  under  the  Commodity  Exchange  Act 
or  by  persons  who  have  been  granted  an 
exemption  from  registration  under  Rule  30.10 
based  on  comparability  of  regulation,  but 
may  not  be  offered  by  persons  doing  business 
in  the  United  States  pursuant  to  the 
Commission's  interim  order  issued  on 
}anuary  29,  1988  (53  FR  3338  (Feb.  5, 1988)); 

(6)  That,  notwithstanding  any  rules  of  the 
Exchange  or  the  NCSC,  options  traded 
pursuant  to  the  order  may  only  be  offered 
and  sold  to  foreign  futures  and  options 
customers  if  each  futures  commission 
merchant  receives  from  each  such  customer 
the  full  amount  of  each  option  premium  at  the 
time  the  option  is  purchased:  and 

(7)  If  experience  demonstrates  that  the 
continued  effectiveness  of  the  order  would  be 
contrary  to  public  policy  or  the  public  interest 
or  that  the  operation  or  execution  of  the 


"  See  52  FR  28960.  28962  n.e  and  section  2a(l)  of 
the  CEA. 

'•  See  MCtion  2a<l)  of  lh«  CEA.  section  3(a)(12)  of 
the  Securities  Exchange  Act  of  1934  and  Rule  3a12-8 
promulgated  thereunder. 


systems  and  arrangements  in  place  for  the 
trading  of  the  option  products  subject  hereto, 
or  the  exchange  of  informatlom  with  respect 
to  such  products,  do  not  warrant  continuation 
of  the  authorization  granted  herein,  the 
Commission  may  modify,  suspend,  terminate 
or  otherwise  restrict  the  authorization 
granted  in  the  order,  as  appropriate,  on  its 
own  motion. 

The  Exchange  has  specified  that  the 
following  option  contracts,  the  terms 
and  conditions  for  which  are  attached 
hereto,  will  initially  be  offered  and  sold 
in  the  United  States:  Options  on  90-Day 
Bank  Accepted  Bill  Futures,  Options  on 
Ten-Year  Treasury  Bond  Futures  and 
Options  on  Australian  Dollar  Futures. 
As  noted  in  condition  (7)  above,  the 
Division  recommends  that  the 
Commission  retain  the  authority  to 
terminate  the  order  granting 
authorization  to  offer  and  sell  Exchange 
options  in  the  United  States  or  to  take 
suc-h  other  steps  as  may  be  appropriate 
in  light  of  the  circumstances.  In  that 
connection,  if  the  order  is  approved  by 
the  Commission,  the  Division  intends  to 
monitor  the  offer  and  sale  of  Sydney 
Futures  Exchange  options  to  persons  in 
the  United  States  pursuant  to  the  terms 
of  the  recommended  order  and  to  make 
recommendations  for  further  action  to 
the  Commission,  as  appropriate  in  light 
of  the  operation  of  that  program. 

Sydney  Futures  Exchange  Contract 
Specifications 

Options  Contracts 

Options  on  90-Day  Bank  Accepted  Bill 
Futures 

Contract  Unit:  One  $A500,000  face 
value  90-day  bank  accepted  bill  futures 
contract  for  a  specified  contract  month 
on  the  Sydney  Futures  Exchange. 

Exercise  Prices:  Set  at  intervals  of 
0.50%  per  annum  yield.  New  option 
exercise  prices  created  automatically  as 
the  underlying  futures  contract  price 
moves. 

Premiums:  Quoted  in  yield  per  cent 
per  annum. 

Contract  Months:  Put  and  call  options 
available  on  the  three  nearest  months  of 
the  "major"  calendar  cycle  (March.  June. 
September  and  December). 

Expiry:  At  12.00  noon  on  the  Friday 
one  week  prior  to  the  settlement  day  for 
the  corresponding  futures  contract. 

Exercise  of  Options:  Options  may  be 
exercised  on  any  business  day  up  1o  and 
including  the  day  of  expiry.  In-the- 
money  options  are  automatically 
exercised  at  expiry. 

Options  on  Ten- Year  Treasury  Bond 
Futures 

Contract  Unit:  One  $A100.000  face 
value,  12%  coupon,  ten-year  Treasury 


bond  futures  contract  for  a  specified 
contract  month  on  the  Sydney  Futures 
Exchange. 

Exercise  Prices:  Set  at  intervals  of 
0.25%  per  annum  yield.  New  option 
exercise  prices  created  automatically  as 
the  underlying  futures  contract  price 
moves. 

Premiums:  Quoted  in  yield  per  cent 
per  annum. 

Contract  Months:  Put  and  call  options 
available  on  the  two  nearest  months  of 
the  "major"  calendar  cycle  (March,  June. 
September  and  December). 

Expiry:  At  12.00  noon  on  the  last  day 
of  trading  in  the  underlying  futures 
contract  (the  fifteenth  day  of  the  month 
or  the  next  succeeding  business  day). 

Exercise  of  Options:  Options  may  be 
exercised  on  any  business  day  up  to  and 
including  the  day  of  expiry.  In-the- 
money  options  are  automatically 
exercised  at  expiry. 

Options  on  Australian  Dollar  Futures 

Contract  Unit-  One  Australian  dollar 
futures  contract  of  face  value  $A100,0(X). 

Exercise  Prices:  Set  at  intervals  of  $0- 
01  (U.S.)  New  option  exercise  prices  are 
created  automatically  as  the  underlying 
futures  contract  price  moves. 

Premiums:  Quoted  in  $(U.S.)  per 
$(Australia). 

Contract  Months:  Options  are 
available  in  the  two  nearest  of  the 
contract  months  in  the  "major"  cycle  for 
the  Australian  dollar  futures  contract 
(March.  June,  September  and 
December). 

Expiry:  Options  expire  at  5:30  p.m.  on 
the  second  Wednesday  of  the  delivery 
month.  Futures  contracts  expire  on  the 
following  Wednesday. 

Exercise  of  Options:  Options  may  be 
exercised  on  any  business  day  up  to  and 
including  the  day  of  expiration.  In-the- 
money  options  are  automatically 
exercised  at  expiration. 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures. 
Accordingly.  17  CFR  Part  30  is 
amdned  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  TRANSACTIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A).  «,  4c  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C  2. 4. 6, 
ec  and  12a  (1982). 

2.  Appendix  B  is  amended  by  adding 
the  following  entry  alphabetically: 
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Appendix  B — Option  Contracts 
Permitted  To  Be  Offered  and  Sold  in  the 
U.S.  pursuant  to  §  30^(a) 

Exchange 
***** 

Sydney  Futures  Exchange. 

Type  of  contract 

Options  on  90-clay  Bank  Accepted  Bill 
futures.  Ten-year  Treasury  bond  futures. 
Australian  dollar  futures. 

FR  dale  and  citation 

July  29, 1988;  53  FR 

IFR  Doc.  8a-ie728  Filed  7-28-88:  8:45  am] 
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17CFRPart30 


Foreign  OpUon  Transactions;  Montreal 
Exchange 

agency:  Commodity  Futures  Trading 

Commission. 

ACnOK  Order. 


summary:  The  Conunodity  Futures 
Trading  Commission  ("Commission")  is 
authorizing  option  contracts  traded  on 
the  Montreal  Exchange  to  be  offered 
and  sold  to  persons  located  in  the 
United  States.  This  order  is  issued 
pursuant  to  Conunission  Rule  30.3(a),  52 
FR  2888a  28098  (August  5. 1987).  which 
makes  it  unlawful  for  any  person  to 
engage  in  the  offer  and  sale  of  a  foreign 
option  product  until  the  Commission,  by 
order,  authorizes  such  foreign  option  to 
be  offered  in  the  United  States.* 
EFFECTIVE  DATE:  August  29, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Jane  C.  Kang,  Esq..  or  Robert  H. 
Rosenfeld,  Esq..  Division  of  Trading  and 
Markets.  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  DC  20581.*  Telephone: 
(202)  254-8955. 


'  Notwittigtanding  ttie  protiibition  In  Comml»«ion 
Rule  3a3(a).  non-domestic  exchange-traded  options 
which  are  traded  pursuant  to  the  trade  option 
exemption  in  Commission  Rule  32.4(a).  17  CFR 
32.4(a)  (1987),  may  continue  to  be  offered  and  sold. 

•  In  considering  requests  under  Rule  30.3(a).  the 
Commission  notes  that  it  has  received  a  significant 
numl)er  of  comments  that  the  offer  and  sale  of 
foreign  options  should  be  permitted.  See  advance 
notice  of  proposed  rulemaking.  49  FR  ()uly  25, 1984). 
proposed  rules.  51  FR  12104  (April  a  1986)  and  final 
rules,  52  FR  28880  (August  5. 1987).  The  Commission 
continues  to  welcome  comments  on  this  process.  On 
this  same  date,  the  Commission  also  has  issued 
orders  authorizing  certain  option  contracts  traded 
on  the  Montreal  Exchange  and  the  Singapore 
International  Monetary  Exchange  to  be  offered  and 
sold  in  the  United  States. 


SUPFLEMENTARY  INFORMATION:  The 

Commission  has  issued  the  following 
Order: 

United  States  of  America  Before  the 
Commodity  Futures  Trading 
Commission 

Order  Under  CFTC  Rule  30.3(a) 
Permitting  Option  Contracts  Traded  on 
the  Montreal  Exchange  To  Be  Offered 
and  Sold  in  the  Unied  States  Thirty 
Days  After  Notice  to  the  Commission 
and  Publication  in  the  Federal  Register 
of  the  Option  Contracts  To  Be  Traded 

On  July  23, 1987,  the  Commission 
adopted  final  rules  governing  the 
domestic  offer  and  sale  of  commodity 
futures  and  option  contracts  fraded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5, 1987). 
These  rules,  which  became  effective  on 
February  1, 1988.  establish,  among  other 
things,  a  regulatory  framework  for  the 
offer  and  sale  of  foreign  options  to 
persons  located  in  the  United  States." 
Specifically.  Rule  30.3(a)  provides  that: 

[Njotwithstanding  any  other  provisions  of 
this  part,  it  shall  be  unlawful  for  any  person 
to  engage  in  the  offer  and  sale  of  any  foreign 
option  until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be  offered 
in  the  United  States  *  *  V  52  FR  28988. 

In  this  regard,  in  view  of  the  history  of 
abuses  in  the  options  markets  prior  to 
the  imposition  of  the  options  ban.*  the 
Commission  determined  to  phase  in 
foreign  options  on  a  market-by-market 
basis  through  particularized  review  of 
applications  submitted  by  individual 
markets  and  issuance  of  an 
authorization  order,  as  appropriate,  by 
the  Commission.  In  adopting  the  final 
rules  which  implement  that  procedure, 
the  Commission  stated  that 
notwithstanding  the  enactment  of  Part 
30,  which  provides  a  regulatory 
framewoii  to  govern  transactions  in 
both  foreign  futures  and  foreign  options, 
and  which  has  been  the  subject  of 
extensive  notice  and  comment,  it  would 
be  unlawful  for  any  person  to  engage  in 
the  offer  and  sale  of  a  particular  foreign 
option  product  imtil  the  Commission 
specifically  authorizes  such  foreign 

option  to  be  offered  and  sold  in  the 


'  Rule  3ai(b)  defines  a  foreign  option  as  any 
transaction  or  agreement  which  is  or  is  held  out  to 
be  of  the  eharacter  of.  or  is  commonly  knowm  to  the 
trade  as.  an  "option",  "privilege",  "indemnity", 
"bid",  "offer",  "put",  "call",  "advance  guaranty"  or 
"decline  quaraiity",  made  or  to  be  made  on  or 
subject  to  the  rules  of  a  foreign  board  of  trade. 

♦  Although  the  statutory  prohibition  on  the  offer 
and  sale  of  foreign  options  formerly  contained  in 
section  4c(c)  of  the  Commodity  Exchange  Act 
("Act")  has  been  removed,  see  Futures  Trading  Act 
of  1986,  Pub.  U  99-641.  section  102, 100  Stat  3556 
(1967),  the  regulatory  prohibition  in  Commission 
Rule  32.11. 17  CFR  32.11  (1987),  adopted  pursuant  to 
section  4c(b)  of  the  Act,  remains  in  effect 


United  States.'  As  a  consequence.  Rule 
30.3(a)  permits  the  Commission,  as 
stated  in  the  release  accompanying  the 
proposed  rules,  to  consider,  among  other 
things,  its  ability  to  determine  whether 
or  not  a  particular  trade  has  been 
transmitted  to  and  executed  on  a  foreign 
exchange  as  part  of  its  decision  to 
authorize  transactions  in  specific  foreign 
exchange-traded  options.* 

By  letter  dated  October  7, 1987.  the 
Montreal  Exchange  ("Exchange") 
requested  that  the  Commission 
authorize  the  offer  and  sale  of  option 
contracts  traded  on  the  Exchange  to 
persons  located  in  the  United  States.  By 
letter  dated  Janaury  6. 1988,  the 
Commission  advised  that  the  request  on 
behalf  of  the  Exchange  would  be 
addressed  pursuant  to  Commission  Rule 
30.3(a). 

In  issuhig  this  Order,  the  Commission 
has  considered:  (1)  The  availability  of 
certain  information  relevant  to 
preventing  abuses  in  the  trading  of 
option  contracts  on  the  Exchange 
including,  but  not  limited  to.  trade 
confirmation  data,  data  necessary  to 
trace  offshore  funds,  firm-specific  data 
related,  among  other  things,  to  good 
standing,  fitness  of  principals  and 
financial  condition,  and  data  related  to 
sales  practices  in  respect  of  such 
products:'  (2)  the  arrangements  in  place 
for  assuring  that  sales  practice  abuses  in 
such  options  do  not  occur,  including 
tmdertakings  or  arrangements  by  the 
appropriate  foreign  entity  for  the 
fulfilhnent  of  sales  practice  compliance 
obligations  commensurate  with  those 
which  apply  to  domestic  products  with 
respect  to  firms  engaged  in  the  offer  and 
sale  of  its  foreign  option  products  in  the 
United  States;  (3)  the  arrangements  for 
United  States  customers  to  redress 
grievances  with  respect  to  matters 
directly  pertaining  to  the  conduct  of 
trading  or  other  activities  relevant  to  the 
offer  and  sale  of  such  products  occurring 
within  the  jurisdiction  where  the  option 
is  traded;  and  (4)  the  regulatory 
environment  in  which  such  foreign 
options  are  traded. 

In  determining  that  the  Exchange's 
showing  with  respect  to  the  foregoing 
matters  is  sufficient  to  warrant  the 
issuance  of  the  Order  herein,  the 


>  52  FR  28eea  28898. 

•  51  FR  1210«.  12105. 

'  See  51  FR  12104. 12106  (April  B.  1986).  The 
pattern  of  abuses  that  was  characteristic  of  option 
sales  practices  in  the  past,  and  which  contributed  to 
the  Commission's  decision  to  suspend  all  option 
sale*  in  1978,  included  the  unavailability  of  data 
necessary  to  permit  a  determination  whether  orders 
for  options  had  in  fact  been  executed  or  whether 
they  simply  had  been  "bucketed".  See  43  FR  16155 
(April  17. 1978). 
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Commission  notes  that  as  it  acquires 
further  experience  it  may  determine  that 
other  considerations  are  also  relevant. 
To  this  end,  the  Commission  expects  to 
continue  to  monitor  the  offer  and  sale  of 
the  products  subject  to  this  Order.* 

Based  upon  the  representations  of  the 
Exchange  contained  in  its  letters  dated 
October  7. 1987  and  June  24, 1988,  a 
separate  letter  from  the  Commission  des 
vaieurs  mobilieres  du  Quebec 
("CVMQ"),  the  Exchange's  regulator, 
dated  June  10, 1988  and  the 
memorandum  from  the  Division  of 
Trading  and  Markets  to  the  Commission 
dated  July  5, 1988  ("Staff 
Memorandum"),  and  pursuant  to 
Commission  Rule  30.3(a),  the 
Commission  hereby  authorizes  the  offer 
and  sale  in  the  United  States  of  options 
traded  on  the  Exchange  subject  to  the 
following  conditions: 

(1)  Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder,  that  no  offer  or  sale  of  any 
Exchange  option  product  in  the  United  States 
shall  be  made  until  thirty  days  after 
publication  in  the  Federal  Register  of  notice 
specifying  the  particular  option(s)  to  !»e 
offered  and  sold  pursuant  to  this  Order: 

(2)  That  the  CVMQ  and  the  Exchange 
represent  that  all  transactions  with  respect  to 
the  option(8)  referenced  in  such  notice  •  will 
be  governed  by  the  Quebec  Securities  Act, 
the  Regulations  thereunder  and  Exchange 
option  rules  as  more  particularly  discussed  in 
Ihe  Staff  Memorandum  and  that  they  will 
provide  the  Commission  with  information  as 
to  all  material  changes  thereto  promptly; 

(3)  That  options  on  futures  on  stock 
indices  '°  and  options  on  futures  on  foreign 
government  debt  securities  ' '  will  not  be 
permitted  to  be  offered  and  sold  hereunder 
absent  certain  additional  procedures: 

(4)  That  options  traded  pursuant  to  this 
Order  may  only  be  offset  on  the  Exchange  or 
another  market  with  respect  to  which  the 
Commission  has  approved  a  linkage 
arrangement  with  the  Exchange: 


'  In  this  connection.  Ihe  Commission  notes  that  it 
hag  not  sought  to  analyze  the  individual  option 
contracts  under  Ihe  requirements  which  apply  to  the 
designation  of  an  option  contract  proposed  to  be 
traded  on  a  United  Stales  contract  market.  In 
particular,  the  Commission  has  not  analyzed 
whether  these  instruments  would  meet  the 
Commission's  economic  purpose  lest.  17  CFR 
33.4(a|(5)(l).  or  other  criteria  relating  to  the  speciHc 
terms  and  conditions  of  such  foreign  option 
contract.  See  17  CFR  33.4.  The  Commission, 
however,  has  plenary  authority  with  respect  to 
option  products.  See  section  4c  of  Ihe  Act. 

•  The  option  contracts  which  will  initiully  be 
ofTered  and  sold  pursuant  to  this  Order  are  the 
International  Options  Clearing  Corporation 
("lOCC")  Foreign  Currency  Options  (British  Pounds. 
Deutschemarks,  Japanese  Yen,  Swiss  Francs).  lOCC 
Canadian  Dollar  Options.  lOCC  Gold  Options  and 
iOCC  Platinum  Options. 

'"  See  52  FR  28980.  28982  n.6  and  section  2a(l)  of 
the  Act. 

' '  See  section  2a(l)  of  the  Act.  section  3(a)(12)  of 
Ihe  Securities  Exchange  Act  of  1934  and  Rule  3al2-8 
promulgated  thereunder. 


(5)  That  options  traded  pursuant  to  the 
Order  herein  may  only  be  offered  and  sold  by 
persons  registered  in  the  appropriate 
capacity  under  the  Commodity  Exchange  act 
or  by  persons  who  have  been  granted  an 
exemption  from  registration  under  Rule  30.10 
based  on  comparability  of  regulation,  but 
may  not  be  offered  and  sold  by  persons  doing 
business  in  the  United  States  pursuant  to  the 
Commission's  interim  order  issued  on 
January  29,  1988  (53  FR  3338  (Feb.  5, 1988)): 
and 

(6)  If  experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  would 
be  contrary  to  public  policy  or  the  public 
interest  or  that  the  operation  or  execution  of 
the  systems  and  arrangements  In  place  for 
the  trading  of  the  option  products  subject 
hereto,  or  the  exchange  of  information  with 
respect  to  such  products,  do  not  warrant 
continuation  of  the  authorization  granted 
herein,  the  Commission  may  modify,  suspend, 
terminate  or  otherwise  restrict  the 
authorization  granted  in  this  Order,  as 
appropriate,  on  its  own  motion.  In  such  event, 
appropriate  arrangement  to  service  existing 
positions  will  be  made. 

This  Order  is  issued  based  on  the 
representations  made  and  information 
provided  to  the  Commission  and  its  staff 
as  set  forth  herein  and  in  the  Staff 
Memorandum.  Any  changes  or  material 
omissions  might  require  the  Commission 
to  reconsider  the  authorization  granted 
in  this  order. 

Issued  in  Washington,  DC  on  July  20. 1988. 
lean  A.  Webb. 

Secretary  of  Ihe  Commission. 

Memorandum 

July  5. 198a 

To:  The  Commission. 

From:  The  Division  of  Trading  and 
Markets. 

Subject:  Order  Under  Commission  Rule 
30.3(a)  Permitting  Certain  Option 
Contracts  Traded  on  the  Montreal 
Exchange  to  be  Offered  and  Sold  in 
the  United  States. 

Recommendation:  That  the  Commission 
publish  in  the  Federal  Register  this 
memorandum  and  approve  and 
publish  the  attached  order 
permitting  option  contracts  traded 
on  the  Montreal  Exchange  to  be 
offered  and  sold  in  the  United 
States  upon  thirty  days  notice. 

Other  Divisions  and  Offices  Consulted: 
Division  of  Economic  Analysis, 
Division  of  Enforcement,  Office  of 
the  Executive  Director,  Office  of  the 
General  Counsel. 

I.  Introduction 

On  July  23, 1987.  the  Commission 
adopted  final  piIpb  governing  the 
domestic  offer  and  sale  of  commodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5, 1987). 


These  rules,  which  became  effective  on 
February  1, 1988,  estabhsh.  among  other 
things,  a  regulatory  framework  for  the 
offer  and  sale  of  foreign  option  products 
to  persons  located  in  the  United  States.' 
Specifically.  Rule  30.3(a)  provides  that: 
[NJotwithstanding  any  other  provisions  of 
this  part,  it  shall  be  unlawful  for  any  person 
to  engage  in  the  offer  and  sale  of  any  foreign 
option  until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be  offered 
in  the  United  States  •  *  V  52  FR  28988. 

In  this  regard,  in  view  of  the  history  of 
abuses  in  the  options  market  prior  to  the 
imposition  of  the  options  ban,*  the 
Commission  determined  to  phase  in 
foreign  options  on  a  market-by-market 
basis  through  particularized  review  of 
applications  submitted  by  individual 
markets  and  issuance  of  an 
authorization  order,  as  appropriate,  by 
the  Commission.'  In  adopting  the  final 
rules  which  implement  that  procedure, 
the  Commission  stated  that 
notwithstanding  the  enactment  of  Part 
30,  which  provides  a  regulatory 
framework  to  govern  transactions  in 
both  foreign  futures  and  foreign  options, 
and  which  has  been  the  subject  of 
extensive  notice  and  comment,  it  would 
be  unlawful  for  any  person  to  engage  in 
the  offer  and  sale  of  a  particular  foreign 
option  product  until  the  Commission 
specifically  authorizes  such  foreign 
option  to  be  offered  and  sold  in  the 
United  States.*  As  a  consequence.  Rule 
30.3(a)  permits  the  Commission,  as 
stated  in  the  release  accompanying  the 
proposed  rules,  to  consider,  among  other 
things,  its  ability  to  determine  whether 
or  not  a  particular  trade  has  been 
transmitted  to  and  executed  on  a  foreign 


'  Rule  30.1(b)  defines  a  foreign  option  as  any 
transaction  or  agreement  which  is  or  is  held  out  to 
be  of  Ihe  character  of,  or  is  commonly  known  to  ttie 
trade  as.  an  "option  ".  "privilege",  "irvdemnity". 
"bid",  "offer",  "put",  "call",  "advance  guaranty"  or 
"decline  guaranty",  made  or  to  Ije  made  on  or 
subject  to  the  rules  of  a  foreign  board  of  trade. 

«  5«?  51  FR  12104. 12105  (April  8. 1986).  The 
pattern  of  abuses  that  was  characteristic  of  option 
sales  practices  in  the  past,  and  which  contributed  to 
the  Commission's  decision  to  suspend  all  option 
sales  in  197a  included  Ihe  unavailability  of  data 
necessary  to  permit  a  determination  whether  orders 
for  options  had  in  fact  been  executed  or  wl>ether 
they  simply  had  been  ""bucketed".  See  43  FR  16155 
(April  17, 1978). 

'  Although  the  statutory  prohibition  on  the  offer 
and  sale  of  foreign  options  formerly  contained  in 
section  4c(c)  of  the  Commodity  Exchange  Act 
("'Act")  has  been  removed,  see  Futures  Trading  Act 
of  1986.  Pub.  L.  99-641.  section  102, 100  Stat.  3556 
(1987),  the  regulatory  prohibition  in  Commission 
Rule  32.11. 17  CFR  32.11  (1967).  adopted  pursuant  to 
section  4c(b)  of  the  Act,  remains  in  effect. 

*  52  FR  28980.  28998.  Notwithstanding  the 
prohibition  in  Commission  Rule  30.3|a).  non- 
domestic  exchange-traded  options  which  are  traded 
pursuant  to  the  trade  option  exemption  in 
Commission  Rule  32.4(a).  17  CFR  32.4(a)  (1967).  may 
continue  to  be  o^ered  and  sold. 
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exchange  in  deteirnining  whether  to 
authorize  transactions  in  spedHc 
foreign-exchange  traded  options.* 

By  letter  dated  October  7. 1987,  the 
Montreal  Exchange  ("Exchange") 
requested  that  the  Commission 
authorize  the  offer  and  sale  of  option 
contracts  traded  on  the  Exchange  to 
persons  located  in  the  United  States.  By 
letter  dated  January  6, 198a  the 
Commission  advised  the  Exchange  that 
its  request  would  be  addressed  pursuant 
to  Commission  Rule  30.3(a). 

II.  Recommendation 

The  Division  of  Trading  and  Markets 
("Division")  has  carefully  reviewed  and 
considered  the  application  of  the 
Montreal  Exchange  to  offer  and  sell 
option  products  traded  on  the  Exchange 
in  the  United  States,  in  particular 
addressing:  (1)  The  availability  of 
certain  information  relevant  to 
preventing  abuses  in  the  trading  of  such 
contracts;  (2)  the  arrangements  in  place 
for  deterring  sales  practice  abuses;  (3) 
the  ability  of  United  States  customers  to 
redress  grievances  with  respect  to  the 
conduct  of  trading  and  other  offshore 
activities  relevant  to  the  offer  and  sale 
of  Exchange  products  in  the  United 
States;  and  (4)  the  regulatory 
environment  in  which  such  options  are 
traded.  As  discussed  more  fully  below, 
based  upon  its  determinations  with 
respect  to  the  foregoing  matters  and 
subject  to  the  terms  and  conditions 
specified  herein,  the  Division 
recommends  that  the  Commission 
publish  in  the  Federal  Register  this 
memorandum  and  approve  and  publish 
the  attached  order  permitting  certain 
option  contracts  traded  on  the  Montreal 
Exchange  to  be  offered  and  sold  in  the 
United  States.' 

III.  Discussion 

Information-Sharing 

Prior  to  the  imposition  of  the  options 
ban  in  1978,  the  ability  of  the 
Commission  to  address  problems  which 
occurred  with  respect  to  the  offer  and 
sale  of  certain  ostensibly  foreign  options 
in  the  United  States  impeded  by  the 
inaccessibility  of  information  from  their 
purported  jurisdiction  of  origin.  As  a 
consequence,  in  determining  to  lift  the 
options  ban  with  respect  to  foreign 


products,  the  Commission  indicated  that 
a  primary  consideration  would  be  the 
availability  of  transaction  information.^ 
In  this  regard,  the  Commission  has 
received  confirmations  from  both  the 
Exchange  and  its  Canadian  regulator, 
the  Commission  des  valeurs  mobilieres 
du  Quebec  ("CVMQ")."  that  the  CVMQ 
and  the  Exchange  will  share  with  the 
Commission,  on  an  "as  needed"  basis 
and  without  restriction,  information 
relevant  to  Exchange  option 
transactions  proposed  to  be  entered  into 
with  or  on  behalf  of  United  States 
customers.  The  foregoing  exchange  of 
correspondence  confirms  that  the 
Commission's  assessment  of  need  for 
requested  information  will  be 
determinative.  The  assurances  of  the 
CVMQ  and  Exchange  concerning 
information-sharing  on  an  as-needed 
basis  extend,  but  are  not  limited,  to 
information  as  to  trade  confirmations, 
offshore  funds  committed  to  Exchange 
option  transactions,  firm-related  fitness 
(such  as  standing  to  do  business  and 
financial  condition),  and  the  sales 
practices  of  firms  selling  from  Canada 
into  the  United  States.  The  CVMQ  also 
has  provided  the  Commission  with 
assurances  that  the  secrecy  provisions 
of  the  Canadian  blocking  laws,  and  in 
particular,  the  Access  to  Information 
Act  ■  will  not  interfere  with  its  sharing 
of  information  with  the  Commission 
concerning  options  trading  activities 
including,  without  limitation, 
information  concerning  the  execution 
and  pricing  of  Exchange  options.'"  In 
addition,  the  Exchange  > '  has 
represented  that  all  statements  that 
were  made  with  respect  to  information- 
sharing  in  connection  with  the 
Commission's  consideration  of  prior 
requests  by  the  Exchange  to  offer  and 
sell  Exchange  options  in  the  United 
States  under  the  trade  option  exemption 
will  be  unconditionally  applicable  to 
other  transactions  in  options  traded  on 
the  Exchange.'* 


»  41  FR  121M,  12105. 

*  See  attached  list  of  option  contracts  and  terms 
and  conditions.  The  Division  believes  that  review  of 
the  individual  foreign  optioi.  contracts  should  be 
limited  at  this  time  to  the  regulatory  issues 
discussed  above  and  should  not  include  an  analysis 
of  whether  these  foreign  option  contracts  would 
meet  the  Commission's  economic  purpose  lesL  17 
CFR  33.4(a)(SMi)  (1867).  or  other  criteria  relating  to 
specific  terms  and  conditions  of  the  option 
c  >ntracts.  See  17  CFR  33.4. 


'  52  FR  Z89aa  28988. 

■  Letters  dated  |une  la  1988  from  Paul  Guy. 
Chairman  of  the  CVMQ.  to  Andrea  M.  Corcoran. 
Director.  Division  of  Trading  and  Markets,  and  |une 
24. 1988  from  Philip  McB.  Johnson,  counsel  for  the 
Exchange,  to  the  Commission. 

*  An  Act  Representing  Access  to  Documents  Held 
by  Public  Bodies  and  the  Protection  of  Personal 
Informatioa  Statutes  of  Quebec  1982,  Chapter  30, 
as  amended. 

■0  Letter  to  Andrea  M.  Corcoran  dated  June  10. 
1988  from  Paul  Guy,  Chairman  of  the  CVMQ. 

' '  See  letter  to  the  Commission  dated  June  24. 
1988  from  Philip  McB.  Johnson,  counsel  for  the 
Exchange. 

"  In  this  regard,  the  CVMQ  previously  had  staled 
in  a  letter  dated  October  30. 1985  from  Paul  Guy. 
Chairman  of  the  CVMQ.  to  Andrea  M.  Corcoran, 
that:  (The  CVMQ)  has  a  long-standing  and  quite 
successful  information-sharing  relationship  with  the 
Securities  and  Exchange  Commission  in  the  United 


Sales  Practice  Audits 

In  developing  its  pilot  program  for 
domestic  exchange-traded  options,  the 
Commission  specifically  required  as  a 
condition  of  designation  that  the 
contract  market  seeking  approval  of  an 
option  adequately  provide  for  the 
monitoring  and  detection  of  sales 
practice  abuses.  "As  such  abuses 
ultimately  contributed  to  the  banning  of 
options  trading  altogether  in  1978,  the 
Commission  has  indicated  that  any 
options  offered  in  the  United  States 
must  be  subject  to  an  adequate  sales 
practice  audit  program.'*  In  this 
connection,  the  Exchange  represents 
that  it  has  adopted  rules,  discussed 
more  fully  below,  that  regulate  option 
sales  practices  including,  but  not  limited 
to,  review  and  response  to  customer 
complaints,  supervision  of  employees 
and  accounts,  solicitation,  notification  of 
disciplinary  actions,  risk  disclosure, 
solicitation  of  discretionary  accounts 
and  promotional  material,  in  a  manner 
similar  to  rules  of  U.S.  contract 
markets."  Additiontilly,  the  Exchange 
has  represented  that  it  will  conduct 
sales  practice  audits  of  firms  in  Canada 
selling  Exchange  options  into  the  United 
States  on  a  regular  basis.'"  The 
Exchange  also  has  made  arrangements 
with  the  National  Futures  Association 
("NFA"),  which  NFA  has  confirmed  by 
letter  dated  June  10. 1988,  to  assure  that 
the  sales  practices  of  firms  located  in 
the  United  States  engaged  in  such 
activities  will  be  audited.''' 

Dispute  Resolution 

In  considering  linkage  arrangements 
intended  in  part  to  foster  trading  among 
domestic  and  foreign  markets,  the 
Commission  has  indicated  that  a 
material  factor  in  its  decision  to  approve 
such  arrangements  was  the  existence  of 
a  mechanism  to  permit  United  States 
customers  to  seek  relief  for  disputes 
occurring  in  the  linked  jurisdiction." 


Slates.  We  are  prepared,  of  course,  to  maintain  a 
similar  relationship  with  the  |Commission|. 

■<■  46  FR  54S0a  54S02  (November  3. 1981). 

'«ld. 

■*See  discussion  of  the  Exchange  option  rules. 
infra. 

"  Letter  to  the  Commission  dated  June  24, 1968 
from  Philip  McB.  Johnson,  counsel  for  the  Exchange. 

'■'  On  January  14. 1988.  the  Commission  approved 
amendments  to  NFA's  Bylaws  and  the  adoption  of 
new  Bylaws  to  provide  for  the  regulation  of  the 
foreign  futures  and  options  activities  of  NFA 
members  and  associates.  By  letter  dated  June  10. 
1988  from  Daniel  A.  Driscoll.  Vice-President  of  the 
NFA.  to  Andrea  M.  Corcoran,  the  NFA  confirmed 
that  the  NFA  and  U.S.  exchanges  which  are  a  party 
to  a  Joint  sales  practice  audit  agreement  will 
provide  sales  practice  audit  services  addressing 
sales  of  Montreal  Exchange  Options. 

"See  staff  memorandum  dated  August  28. 1964 
analyzing  Chicago  Mercantile  Exchange — Singapore 

Continued 
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The  availalnlity  of  a  fonun  to  address 
complaints  with  respect  to  trade 
execution  also  is  relievant  to  any 
determination  to  lift  the  ban  on  foreign 
option  products.  This  is  because  the 
provision  of  such  a  forum  evidences  the 
relevant  foreign  jurisdiction's  intention 
to  afford  practical  mechanisms  to 
address  complaints  originating  with 
customers  not  located  in  that 
jurisdiction  and  to  assure  a  fair  trading 
environment.  In  this  regard,  in  its 
petition  of  October  7. 1987,  the  Exchange 
represented  that  customers  essentially 
have  four  levels  at  which  they  may 
attempt  to  settle  or  prosecute  a  dispute: 

Directly  with  their  registered 
representative  or  a  responsive  person  within 
the  member  firm; 

By  instituting  proceedings  in  a  court  of  law: 

By  employing  the  examination,  hearing  and 
settlement  procedure  of  the  Exchange;  '•  or 

By  employing  the  examination,  hearing  and 
settlement  procedures  of  the  CVMQ. 

The  Exchange  represents  that 
customer  complaints  brought  against  a 
person  under  the  jurisdiction  of  the 
Exchange  are  usually  lodged  either 
directly  with  the  Exchange  or  with  the 
CVMQ  which,  by  agreement,  delegates 
investigation  and  further  action  to  the 
Exchange.  A  customer  may  seek 
recourse  at  the  CVMQ  once  the  process 
at  the  Exchange  level  is  terminated  and 
the  customer  has  not  obtained 
satisfactory  resolution  of  the  complaint. 
Under  the  Exchange  Rules,  a  complaint 
may  be  lodged  by  "the  Exchange,  a 


International  Monetary  Exchange  linkHge  al  p.  51 
and  Aiif!u«t  1.  1986  staff  neinoranduni  analyr.in)i 
Commodity  Exchange,  Inc. — Sydney  Future* 
Exchanjje  linkage  at  p  22. 

"  Ttw  Exchange  hearing  procedure  is  the  primary 
non-judicial  dispute  resolutioii  mechanism. 
However,  the  Exchange ^irbitralion  program  (which 
is  conceived  primarily  for  member-lo-roember 
disputes),  established  by  Exchange  Rules  5201-5250. 
allows  non-members  to  submit  to  arbitration  any 
dispute  with  a  member  thai  relates  to  a  contract 
subject  to  the  Exchange  rules.  Spe  Exchange  Rulr 
5205.  Pursuant  to  Sections  5201 -52.50  of  the 
Exchange's  Rules,  an  arbitration  proceeding  is 
conducted  before  an  impartial  panel,  which  is 
empowered  lo  rer.eive  documenlar>'  and  oral 
evidence  and  award  damages  lo  an  aggrieved 
customer.  "On  the  papers"  he^arings  can  be  held 
with  the  concurrence  of  the  parties  hut.  as  is  true  of 
U.S.  contract  markets  under  Commissicn 
regulations,  the  Exchange  is  not  obliged  to  provide 
such  a  procedure.  Compare  Commission  Regulation 
S  lH0.2(d)(l).  17  CFR  180.2(d)(1)  (1987).  which 
allows,  but  does  not  compel.  U.S.  contract  markets 
lo  establish  "on  the  papers"  hearings  under  certain 
circumstances,  and  w+ich  allows  U.S.  contract 
markets  to  require  the  personal  appearance  of 
complainants,  including  and  other  non-U  S. 
countries.  An  Exchange  member  which  fails  lo 
comply  with  an  art>itralion  award  is  deemed  to 
have  committed  an  net  detrimental  to  the  interest 
and  welfare  o^  the  Exchange,  thus  subjecting  itself 
lo  the  full  range  of  the  Exxibange's  disciplinary 
authority.  See  Exchanfe  Rule 
5207  See  letter  lo  the  Commiasioa 
dated  |une  M.  IBM  from  PUlip  Mc&  Johnson, 
counsel  for  the  Exchange 


member,  tM'  a  permit  holder."  (Exchange 
Role  4221).  Thus,  a  customer  complaint 
received  by  the  Exchange  must,  upon 
preliminary  investigation,  be  found  to 
have  merit  prior  to  its  being  formally 
lodged,  at  which  point  it  is  the  Exchange 
that  in  fact  takes  on  the  role  of 
"plaintiff."  (Exchange  Rule  4221). 

The  Exchange  represents  that  all 
complaints  received  by  the  Exchange 
are  submitted  to  the  Member  Regulation 
Department  of  the  Exchange.  The 
Exchange  Examiner  and  staff  of  the 
Department  proceed  with  an 
investigation  of  the  allegations  in  light  of 
the  regulatory  and  legal  framework  of 
the  Exchange,  the  CVMQ  and  applicable 
securities  and  commodities  law.  When 
warranted,  the  complaint  is  referred  to 
an  internal  Exchange  Committee 
mandated  to  examine  the  facts  and 
validity  of  the  complaint.  If  the  customer 
complaint  is  found  to  be  without  merit, 
the  file  is  closed  and  the  customer  is 
notified  to  this  effect.***  Where  a 
complaint  is  found  to  have  merit  after 
the  initial  investigation  of  the  Exchange, 
the  disciplinary  procedures  contained  in 
Exchange  Rules  4221-4308  apply. 

Pursuant  to  Exchange  Rule  4226,  the 
Exchange  is  authorized  to  impose  the 
following  penalties; 

(a)  A  reprimand; 

( b)  A  fine  not  exceeding  CSloatXW 
(US$83,100J;^' 

(c)  Suspension  of  the  rights  as  a  member, 
approved  person  or  permit  holder  for  such 
period  or  periods  and  upon  such  conditions, 
including  condiiions  of  reinstatement,  as  the 
Governing  Committee  or  a  Disciplinary 
Committee  may  determine; 

(d)  Expulsion  of  a  member,  revocation  of 
the  permit  or  approval:  and 

|e)  The  making  of  restitution  to  any  person 
that  has  suffered  a  loss  as  a  result  of  the  acts 
or  omissions  of  a  person  under  the 
jurisdiction  of  the  Exchange. 

The  Exchange  has  represented  in  its 
petition  that  all  avenues  of  recourse 
available  to  Canadian  customers, 
including  proceedings  at  the  Exchange, 
the  CVMQ.  and  in  the  courts,  are 
available  to  non-Canadian  customers  on 
an  equal  basis  with  Canadian 
customers.**  Where  a  complaint  of 


^^  The  CVMQ  has  broad  oversight  authority 
under  Articles  183.  310  and  322  of  the  Quebec 
Securities  Act  to  review  the  Exchange's  disciplinar>' 
program  generally  as  well  as  to  review  specific 
actions,  including  a  decision  not  to  prosecute  a 
member.  See  letter  to  the  Commission  dated  June 
24. 1988  from  Philip  McB.  Johnson,  counsel  for  the 
Exchange. 

"  Conversions  at  June  23, 1968.  as  published  in 
the  Washington  Post  June  24. 19B& 

"  See  October  7. 1967  petition  of  the  MonUeal 
Exchange,  i.e..  that  U.&  customers  will  receive  no 
less  than  "national  treatment." 


alleged  wrongdoing  of  an  Exchange 
member  or  other  approved  person  is 
found  to  have  merit,  the  Exchange's 
disciplinary  procedures  normally  would 
apply. 

Non-Canadian  residents  making  a 
complaint  which  becomes  subject  to  the 
Exchange's  disciplinary  procedures, 
including  investigation,  hearing  and 
settlement  may  not  necessarily  be 
compelled  to  appear  in  person. 
However,  if  the  Disciplinary  Committee 
determines  it  to  be  necessary,  the 
person  making  the  complaint  shall  at  a 
minimum  provide  an  authorized 
representative,  such  as  counsel,  to 
adequately  represent  the  case  put 
forward.  In  this  regard,  by  letter  dated 
June  24, 1988,  the  Exchange  made  clear 
that  U.S.  residents  may.  absent  any 
objection  by  the  defendant**  give 
evidence  based  solely  upon  written 
documentation  submitted  under  oath  or 
affirmation  in  the  absence  of  any 
authorized  representative.  The 
Exchange  further  represented  that  if  the 
facts  underlying  the  proceeding  may  be 
established  by  other  evidence,  the 
presence  of  the  customer  may  not  be 
necessary.  Finally,  the  Exchange  also 
represented  that  it  may  arrange  for  a 
commissioner  to  be  appointed  to  take 
the  testimony  of  a  person  who  resides 
outside  Quebec,  which  would  obviate 
that  person's  appearing  at  the  Exchange 
proceeding.  Thus,  the  testimony  of  U.S. 
residents  in  such  proceedings  may  be 
arranged  to  be  taken  in  the  U.S.** 

Regulatory  Environment 

When  options  originally  were  banned 
in  the  United  States,  they  had  not  been 
subjected  to  a  full  regulatory  program.  It 
is  appropriate,  therefore,  to  inquire  as  to 
whether  the  market  which  proposes  to 
offer  option  products  in  the  United 
States  has  a  regulatory  structure  which 
addresses  market  integrity  and  the  sales 
practices  of  firms  doing  business  with 


'"  Because  the  proceeding  involving  muat 
customer  complaints  against  a  member  are 
disciplinary  in  nature,  and  may  result  in  penalties 
as  well  as  restitution,  the  Exchange  is  of  the  view 
thai  the  member  should  t>e  able,  if  the  ineraber  so 
desires,  to  face  the  accuser.  Absent  ohjection.  of 
course,  the  customer's  testimony  can  be  given 
through  sworn  affidavit  or  similar  documentation. 
The  Exchange  believes  that  it  wo<rid  be  manifeatly 
unjust  and  unfair  to  present  chaises  against  any 
person  and  thereafter  deny  thai  person  a  right  to 
cross-examine  the  accuser.  Compare,  e.g.. 
Commission  Regulation  {  ai7(B)(7).  17  CFR 
8.17(a)(7)  (19B7).  (allowing  cross-examination  of 
witness  at  exchange  disciplinary  hearings).  See 
letter  to  the  Commission  dated  June  24. 1988  from 
Philip  McB.  Johnson,  counsel  for  the  exchange. 

"  See  letter  lo  the  Commission  dated  June  24, 
1968  from  Philip  McB.  Johnson,  counsel  for  the 
Exchange. 
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United  States  nrms  or  customers."  This 
review  is  for  the  purpose  of  establishing 
the  existence  of  a  supervised 
marketplace  and  does  not  constitute  a 
comparability  analysis  of  the  nature 
required  under  Rule  30.10  for  granting 
exemptions  from  the  Part  30  rules. 
In  this  regard,  the  Exchange  has 
submitted  for  the  Commission's 
consideration  information  relating  to  the 
regulatory  framework  governing  futures 
and  option  transactions  in  Quebec.'* 
Essentially,  as  discussed  below,  the 
material  submitted  by  the  Exchange 
describes  a  self-regulatory  system 
subject  to  governmental  oversight  by  the 
CVMQ  which  is  intended  to  promote 
market  integrity  and  to  provide  a  fair 
trading  environment  for  Exchange 
futures  and  option  products,  as  follows: 

a.  Authorization  of  Exchanges  (Fitness 
of  the  Marketplace) 

In  order  to  do  business  in  Quebec,  an 
exchange  or  clearinghouse  must  be 
recognized  by  the  CVMQ  as  a  self- 
regulatory  organization.  (QSA  Sec.  169). 
Such  recognition  is  granted  by  the 
CVMQ  when  the  CVMQ  determines  that 
the  organization  has  adequate  fmancial 
resources  and  administrative  structures 
and  that  the  organization's  operating 
rules  are  in  conformity  with  the  QSA. 
(QSA  Sec.  174).  In  this  regard,  the 
constituting  documents,  by-laws  and 
operating  rules  of  an  exchange  must 
provide  for  (1)  Unrestricted  membership 
for  every  person  who  fulfills  the 
conditions  of  admission;  (2)  equal 
access  to  services  for  every  member, 
and  (3)  the  disciplining  of  members  or 
their  representatives  for  breach  of 
Exchange  by-laws  or  operating  rules. 
(QSA  Sec.  175). 

Any  rules  which  have  the  effect  of 
limiting  competition  must  be  submitted 
to  the  CVMQ  for  its  prior  approval. 
(QSA  section  176).  In  addition,  all  other 
amendments  to  the  constituting 
documents,  by-laws  or  operating  rules  of 


*'  Although  the  Commission  hag  not  indicated  an 
intention  to  review  the  terms  and  conditions  of 
foreign  option  products,  see  S.  Rep.  No.  384.  97th 
Cong..  2d  Sess.  45-16  (19S2).  the  Commission's 
authority  with  respect  to  options  is  plenary. 

"  The  Exchange  has  submitted  the  following: 

By-Laws  and  Rules  of  the  Montreal  Exchange 
("Exchange  Rules"): 

The  Quebec  Securities  Act  (Bill  85,  Chapter  48) 
assented  to  December  16. 1982.  as  amended 
February  24. 1987  ("QSA");  and 

Quebec  Regulations  respecting  securities  (Order 
in  Council  660-83.  March  30. 1983).  as  amended  as 
of  January  27. 1987  ("QSA  Regs"). 

Reference  to  "securities"  in  the  QSA  includes 
futures  and  options.  As  provided  in  section  2  of  the 
QSA:  "The  scheme  of  securities  regulation 
established  by  the  IQSAj  and  the  regulations 
applies,  mutatis  mutandis  to  the  other  forms  of 
investment  hsted  in  section  1  *  *  *  [which  lists 
futures  and  options)." 


an  exchange  must  be  submitted  to  the 
CVMQ  for  approval  (QSA  section  177). 
Such  approval  is  automatic  at  the 
expiration  of  30  days  unless  the  CVMQ 
notifies  to  the  contrary  (QSA  section 
178).  In  this  regard,  the  CVMQ  may 
order  an  exchange  to  amend  its  rules 
(QSA  section  180)  or  to  take  other  action 
it  deems  necessary  for  the  proper 
operation  of  the  organization  or  the 
protection  of  investors.  (QSA  section 
181).  Recognized  organizations  are 
required  to  inform  the  CVMQ  of  every 
decision  rendered  under  delegated 
powers  concerning  the  admission  of  new 
members  or  disciplinary  actions.  (QSA 
section  183).  Every  recognized 
organization  is  required  to  file  audited 
financial  statements  yearly  (QSA 
section  184)  and  to  maintain  such  books 
and  records  as  the  CVMQ  may  direct. 
(QSA  section  185). 

In  the  case  of  commodity  futures  and 
option  contracts,  the  "issuer"  (i.e.,  the 
exchange)  must  be  qualified  by  the 
CVMQ  (QSA  Sees.  1  and  67).  The 
qualification  process  includes  the  filing 
of  a  description  of  the  types  of  contracts 
proposed  to  be  traded  as  well  as  a 
disclosure  document  in  the  form 
mandated  by  CVMQ.  (QSA  Reg. 
sections  71  and  73).  Contracts  may  be 
issued  only  when  the  CVMQ  approves 
or  does  not  object  to  the  application 
within  10  days  of  receiving  the  filings. 
(QSA  Reg.  section  71.1).  These  rules 
foster  the  maintenance  of  trading 
standards  essential  to  meaningful 
information-sharing  with  respect  to 
option  transactions. 

b.  Licensing  of  Firms  and  Personnel 
(Fitness  Standards  for  Professionals) 

All  dealers  [i.e.,  persons  acting  as 
brokers  or  principals,  QSA  Sec.  5]  and 
advisers,  as  well  as  their  personnel,  are 
required  to  register  with  the  CVMQ 
(QSA  sees.  148  and  149).  The  application 
process  involves  the  submission  of  a 
questionnaire  requiring  the  disclosure  of 
information  concerning  "fitness,"  such 
as  education,  investment  courses  or 
examinations  passed,  experience, 
professional  references,  prior 
suspensions  or  disciplinary  measures, 
infractions  of  laws,  convictions,  civil 
proceedings  and  bankruptcy.  The 
registration  process  for  dealers  and 
advisers  includes  the  submission  of 
financial  statements  (QSA  Reg.  section 
195)  and  proof  of  insurance  or  bonding. 
(QSA  Reg.  section  196).  The  registration 
process  for  representatives  of  dealers 
and  advisers  includes  proof  of  residence 
in  Quebec  (QSA  Reg.  section  204)  and 
the  successful  completion  of  a  course 
that  demonstrates  adequate  professional 
training  (QSA  Reg.  section  205).  The 


CVMQ,  after  verifying  that  an  applicant 
meets  the  conditions  established  by 
regulation,  will  grant  registration  when 
the  applicant  demonstrates  that  it  has 
the  competence  and  integrity  to  ensure 
the  protection  of  investors,  is  solvent 
and  has  the  financial  resources  to 
ensure  the  viability  of  the  business. 
(QSA  section  151). 

c.  Financial  requirements  (Fitness 
Standards  for  Firms) 

The  QSA  regulation  establish 
minimum  net  capital  requirements  for 
dealers  as  well  as  advisers.'^  A  dealer 
or  adviser  is  required  to  keep  accounting 
books  and  records  and  retain  them  for 
at  least  five  years.  (QSA  Reg.  section 
220).  Such  records  must  include  a 
detailed  specification  of  each  customer's 
transactions  as  well  as  data  concerning 
the  firm's  financial  condition.  (QSA  Reg. 
section  222  (dealers  and  section  224 
(advisers)).  These  rules  establish  a 
standard  of  financial  fitness  which  is 
relevant  to  the  expectation  that 
members  will  comply  with  applicable 
rules  and  the  capacity  of  members  to 
meet  their  obligations  in  the 
marketplace. 

d.  Treatment  of  Customer  Funds  and 
Property 

Segregation  of  customer  funds  and 
property  in  the  manner  contemplated  by 
the  Commodity  Exchange  Act  and 
Commission  rules  is  not  required  with 
respect  to  option  transactions  on  the 
Exchange.  Customer  funds  may  be  used 
in  specified  circumstances  by  the  dealer 
(broker).  However,  the  QSA  requires 
that  customer  credit  balances  be 
maintained  so  as  to  be  payable  on 
demand.  QSA  Sec.  168  states  that 
"credit  balances  appearing  in  the 
accounts  of  clients  and  not  given  in 
guarantee  are  funds  payable  on  demand; 
in  no  case  may  a  dealer  use  them  except 
to  finance  his  working  capital  on  the 


"  A  dealer  with  an  unrestricted  practice  must 
have  a  net  free  capital  at  least  equal  to  the  sum  of: 
(1)  A  proportion  of  the  adjusted  liabilities,  subject  to 
a  minimum  of  C$75,000  (US$e2.318).  calculated  as 
follows:  (a)  10%  of  the  Tirst  C$2.S00.000 
(USS2,077.2S0);  (b)  8%  of  the  next  C$2,500,000:  (c)  7% 
of  the  next  CS2,500.000:  (d)  6%  of  the  next 
C$2,500,000,  and  (e)  5%  of  the  amount  exceeding 
C$10,000,000  (US$8,310,000):  and  (2)  the  amount 
deductible  under  the  insurance  policy  or  bonding 
prescribed  by  QSA  Reg.  section  213  [i.e..  C$1  million 
(USS831.000)  coverage  for  a  dealer  with  an 
unrestricted  practice:  C$100,000  (USS83,100),  plus 
C$50,000  (i;S$41,545)  for  each  employee,  for  a  dealer 
selling  investment  contracts:  C$100,000  for  a 
securities  adviser)  (QSA  Reg.  section  207).  A 
flnancial  adviser  with  a  restricted  practice  must 
have  a  working  capital  of  at  least  C$5.000 
(US$4,154)  (QSA  Reg.  section  209). 
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conditions  prescribed  by  regulation."  *• 
QSA  Reg.  §  217  provides  that  a  dealer 
may  use  free  credit  balances  on  the 
following  conditions: 

The  statement  of  account  sent  to  the 
customer  must  indicate  that  the  funds  are 
being  used  to  fmance  the  dealer's  working 
capital  and  are  payable  on  demand; 
It  pays  a  reasonable  interest  and 
It  may  keep  such  funds  only  temporarily, 
with  a  view  to  investing  them  in  securities. 

However,  a  dealer  who  maintaias 
fully  paid  securities  on  behalf  of  a 
customer  and  not  assigned  as  security 
must  separate  them  from  other 
securities.  On  statements  of  account  and 
in  its  registers,  it  must  indicate  clearly 
that  such  securities  are  on  deposit. 
(QSA  Reg.  section  216). 

An  adviser  with  an  unrestricted 
practice  must  keep  in  a  trust  account 
separate  from  the  adviser's  assets,  sums 
received  as  subscriptions  or  advance 
payments,  until  suc^  time  as  they  are 
used  in  accordance  with  their  intended 
purpose.  (QSA  Reg.  section  218). 
Otherwise,  an  adviser  may  not  have 
securities  or  cash  belonging  to  its 
customers  in  his  possession  or 
safekeeping  (QSA  Reg.  section  234). 

e.  Market  faitegrity 

The  Exchange  has  represented  that  it 
has  an  a^rmative  surveillance  program 
under  the  general  direction  of  the 
Exchange's  Floor  Conunittee  which  is 
designed  to  detect  activity  by  floor 
traders  that  takes  advantage  of 
customers  or  undermines  the  integrity  of 
the  Exchange.  The  Floor  Committee 
regulates  the  trading  and  conduct  on  the 
floor  of  permit  holders,  individual 
members,  membership  representatives, 
trading  representatives  and  any  other 
persons  associated  by  employment  or 
contract  with  a  member  or  permit 
holder.  {Exchange  Rule  6043).  Under 
Exchange  Rule  6045.  the  Floor 
Committee  has  the  authority  to  interrupt 
trading  whenever  the  interests  of 
orderly  trading  so  require.  The  Exchange 
conducts  periodic  surveillance  of  floor 
activity  and  regularly  reviews  the  record 
of  trades  for  any  signs  of  abuses, 
including: 

Front-running  (Exchange  Rule  6305); 

Manipulative  or  deceptive  trading, 
including  creating  a  false  or  misleading 
appearance  of  active  trading  or  engaging  in 
trading  intended  to  have  the  effect  of  creating 
an  artificial  price  (Exchange  Rule  6306): 


••QSA  Reg.  section  207  requires  a  dealer  to 
maintain  net  free  capital  based  on  the  amount  of 
"adjusted  liabilities"  of  the  dealer.  Since  the  term 
adjusted  liabilities  includes  all  amounts  owed  to 
customers  (as  well  as  the  firm's  other  liabilities),  the 
QSA  rules  essentially  establish  a  reserve 
requirement  w4tich  takes  into  account,  among  other 
things,  amounts  of  customer  funds  used  to  fmance 
net  capital. 


Not  providing  best  price  execution 
(Exchaf^  Rule  6310);  and 

Comers  in  the  maiket  (Exchange  Rule 
6307). 

The  Floor  Conunittee  has  the 
authority  to  impose  fines  upon  a 
member  for  any  violation  of  a  rule  or 
floor  trading  regulation  and  in  addition, 
may  suspend  a  member's  right  to  trade 
or  expel  the  member  from  the  trading 
floor.  (Exchange  Rule  6048).  Any  suc^ 
penalty  would  not  limit  the  authority  of 
the  Governing  Committee  to  impose 
appropriate  penalties  or  discipline  for 
the  same  offense.  (Exchange  Rule  6051). 

Other  market  supervisory  powers  of 
the  Exchange  include  the  power  to 
establish  option  position  limits 
(Exchange  Rule  11301),  including  limits 
on  outstanding  uncovered  short 
positions  (Exdiange  Rule  11306],  as  well 
as  general  power  to  impose  restrictions 
"in  the  interests  of  maintaining  a  fair 
and  orderly  market."  (Exchange  Rule 
11308). 

Although  the  CVMQ  primarily 
functions  in  an  oversight  capacity,  that 
agency  is  empowered  to  prescribe  a 
course  of  action  to  an  exchange  if  it 
considers  it  necessary  for  the  proper 
operation  of  the  exchange  or  the 
protection  of  investers  (QSA  Sec.  181). 

f.  Other  Customer  Protections 

QSA  Reg.  §215  requires  dealers  to 
participate  in  a  contingency  fund 
approved  by  the  CVMQ.  The  Exchange 
requires  member  participation  in  such  a 
fund,  the  National  Contingency  Fimd. 
sponsored  by  the  Exchange  and  tfie 
Calgary.  Toronto  and  Vancouver  stock 
exchanges.  (Exchange  Riile  101).  Tlie 
Fund's  purpose  is  to  maintain  public 
confidence  by  protecting  clients  of  a 
member  firm  from  financial  loss 
resulting  from  the  insolvency  or 
bankruptcy  of  the  firm.  As  of  fune  1988, 
the  Fund  had  assets  of  C$35.6  million 
(US$29.6  million),  which  could  be 
increased  by  unlimited  assessments 
upon  its  members.*'  In  the  case  of 
insolvency,  individual  customers  with 
valid  claims  are  entitled  to  receive  full 
recovery  of  amounts  owed  to  them, 
without  dollar  limit.'*'  In  addition. 
Exchange  Rules  5126-5132  establish  a 
brokers'  clearing  fund,  financed  by 
assessments  of  Exchange  members,  for 
the  purpose  of  compensating  members 
for  bona-fide  losses  resulting  from 
uncleared  trades. 

Exchange  Rules  7156  and  7157  require 
audits  of  Exchange  members'  accounts 


"  See  letter  dated  |une  ia  19B8  from  Philip  Mc:B 
Johnson,  counsel  for  the  Exchange,  to  Robert 
Rosenfeld,  Division  of  Trading  and  Markets  staff 
attorney. 
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at  least  once  a  year  (or  more  often  as 
determined  by  the  Exchange)  by 
auditors  approved  by  the  Exchange. 
Exchange  Rule  7161  provides  specific 
minimum  guidelines  mandating  the 
scope  of  such  audits,  which,  for 
example,  must  include  a  detailed 
examination  and  written  confirmation  of 
all  client  balances,  cash  deposits, 
security  positions,  open  contracts,  and 
deposits  with  clearing  houses. 

QSA  Reg.  section  235  mandates  that  a 
registered  person  use  the  care  of  a 
similarly  situated  informed  professional. 
For  example,  the  registered  person  must 
assure  that  orders  are  executed  at  the 
best  price  available  on  Canadian 
exchanges,  unless  instructed  otherwise. 
With  respect  to  discretionary  accounts, 
QSA  Reg.  section  233  requires  that 
transactions  be  approved  in  advance  by 
a  senior  executive  of  the  dealer  or 
adviser.  QSA  Reg.  section  248  requires 
that  a  monthly  statement  be  given  to 
customers  disclosing  the  type  of 
instrument  the  unit  price,  amount  of 
transaction  and  balance  at  the  end  of 
the  month. 

g.  Exchange  Option  Rules 

The  rulebook  submitted  by  die 
Montreal  Exchange  contains  rules  of 
general  application,  as  well  as  rules 
specific  to  options.  These  rules 
contemplate  that  the  Exchange  takes 
responsibility  for  ensuring  sales  practice 
compliance  of  its  members,  maintaining 
fair  requirements  for  executions,  and 
monitoring  the  financial  soundness  of  its 
members.  The  Exchange  represents  that 
it  maintains  in  effect  and  enforces  rules 
which; 

(1)  Establish  standardized  tenna  of  optian 
contracts  (unit  of  trading,  expiration). 
Exchange  Rules  11001-11008. 

(2)  Establish  exercise  conditiona  and  fair 
procedures  for  the  allocation  of  exercise 
notices.  Exchange  Rule  11252. 

(3)  Require  any  firm  principal  ("options 
principal")  and  customer  representative 
("options  representative")  to  be  approved  by 
the  Exchange  as  a  registered  options 
principal  or  options  representative  Exchange 
Rules  11102  and  11104.  Among  other  things,  a 
condition  to  such  registratioa  is  tlie 
successful  completion  of  a  registered  options 
principal  or  representative  course,  as 
appropriate.  Exchange  Rules  11102  and  11106. 

(4)  Require  every  registered  options 
principal  to  be  responsible  for  the  operation 
and  supervision  of  the  member  firm  with 
respect  to  option  contracts.  Such 
responsibilities  include  the  prior 
authorization  of  the  opening  of  every  option 
account,  the  supervision  of  all  account 
dealings  in  options,  the  prior  approval  of 
discretionary  orders,  and  the  approval  of  all 
advertisements  relating  to  options.  Exchange 
Rule  11103. 
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(5)  Require  the  execution  of  an  option 
trading  agreement  prior  to  trading  in  options. 
Echange  Rule  11151.  Such  option  trading 
agreement  must  include  the  current 
Disclosure  Statement  for  Exchange-Trade 
Options,  the  receipt  of  which  shall  be 
evidenced  in  writing.  [Compare  form  In 
CVMQ  Regs.  Schedule  VII.lp.  77  with 
Commission  Rule  33.7, 17  CFR  33.7  (1987». 
The  agreement  also  is  required  to  disclose  to 
customers  the  methods  of  allocation  of 
exercise  notices.  Exchange  Rule  11153(d). 
(The  Exchange  has  a  specialized  disclosure 
document  for  options  cleared  through  the 
International  Options  Clearing  Corporation 
("lOCC")). 

(6)  Require  the  disclosure  of  all  costs,  fees, 
premiums,  transaction  facts  (date,  amount 
location  of  trade)  and  option  terms  and 
conditions  (expiration  month,  exercise  price, 
settlement  date]  in  a  written  .confirmation 
statement  delivered  promptly  to  the 
customer.  Exchange  Rules  11155  and  7455  as 
made  applicable  by  Exchange  Rules  11152 
and  11158. 

(7)  With  respect  to  discretionary  accounts. 
Exchange  Rule  11154  requires  member  firms 
to  comply  with  Exchange  Rules  7476-7500 
("specific  provisions  on  discretionary 
accounts")  which: 

(i)  Prohibit  any  person  from  exercising 
discretionary  authority  unless  such  person 
has  been  designated  a  "portfolio  manager," 
the  client  has  given  prior  written 
authorization  and  the  member  has  accepted 
the  account  in  writing.  Such  written 
authorization  must  specify  the  investment 
objectives  of  the  client.  Exchange  Rule  7478. 

(ii)  Require  a  member  firm  to  designate  one 
or  more  partners  who  shall  assume 
supervisory  authority  for  each  managed 
account  and  to  advise  the  client  in  writing  of 
the  identity  of  such  supervisor.  Exchange 
Rule  7479. 

(iii)  Make  designation  as  a  "portfolio 
manager"  contingent  upon  the  successful 
completion  of  the  Canadian  Securities  Course 
and  the  Canadian  Investment  Finance 
Course,  as  well  as  proof  of  employment  for  at 
least  five  years  in  a  research  capacity 
involving  the  financial  analysis  of 
investments.  Exchange  Rule  7480. 

(iv)  Require  firms  to  appoint  a  Portfolio 
Management  Committee  to  review  at  least 
quarterly  the  investment  policies  of  a  member 
concerning  its  managed  accounts.  Exchange 
Rule  7481. 

(v)  Require  the  quarteriy  review  of 
managed  accounts.  Exchange  Rule  7482. 

(vi)  Require  the  fuU  disclosure  of 
contingency  faes  to  the  client.  Exchange  Rule 
7484. 

(vii)  Prohibit  a  member  fitim  trading  for  the 
member's  or  portfolio  manager's  own  account 
in  reliance  upon  information  concerning 
discretionary  accounts.  Exchange  Rule  7466. 


(8)  Require  all  long  positions  in  options  to 
be  paid  fully  in  cash.  Exchange  Rule  11202. 
Exchange  Rules  11203-11206  establish  margin 
requirements  for  short  option  positions. 

(9)  Require  each  member  to  keep  an  up-to- 
date  record  of  all  written  complaints  in  a 
central  place.  The  complaint  and  reply  must 
be  retained  for  two  years  and  be  made 
available  to  the  Exchange  upon  request. 
Exchange  Rule  7486.  In  this  regard,  the 
Exchange  has  a  formal  disciplinary  procedure 
for  addressing  violations  of  Exchange  rules. 
See  (Exchange  Rules  4201-4308). 

These  rules  generally  address  the 
regulatory  concerns  the  Commission 
identified  in  setting  forth  conditions  for 
the  designation  of  U.S.  contract  markets 
in  options.  See  Conunission  Rule  33.4.  In 
this  connection,  the  Exchange 
specifically  represents  that  the 
regulatory  environment  governing 
transactions  on  the  Exchange  provides 
many  of  the  protections  found  on 
regulated  United  States  markets. 

IV.  Conclusion 

Based  upon  the  foregoing,  the 
representations  of  the  Exchange 
contained  in  letters  dated  October  7, 
1987  and  June  24, 1988,  representations 
of  the  CVMQ  contained  in  its  letter 
dated  June  10, 1988.  and  pursuant  to 
Commission  Rule  30.3(a),  the  Division  of 
Trading  and  Markets  recommends  that 
the  Commission  publish  in  the  Federal 
Register  this  memorandum  and  approve 
and  publish  the  attached  order 
authorizing  the  oi^er  and  sale  in  the 
United  States  of  options  traded  on  the 
Montreal  Exchange  subject  to  the 
following  terms  and  conditions: 

(1)  Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder,  that  no  offer  or  sale  of  any 
Exchange  option  product  in  the  United  States 
will  be  made  imtll  thirty  days  after 
publication  in  the  Federal  Register  of  notice 
specifying  the  particular  option(s)  to  be 
offered  and  sold  pursuant  to  the  order 

(2)  That  the  CVMQ  and  the  Exchange 
represent  that  all  transactions  with  respect  to 
the  option(s)  referenced  in  such  notice  will  be 
governed  by  the  Quebec  Securities  Act,  the 
Regulations  thereiuider  and  Exchange  option 
rules  as  more  particularly  discussed  in  this 
Staff  Memorandum  and  that  the  CVMQ  and/ 
or  the  Exchange  will  provide  the  Commission 
with  information  as  to  all  material  changes 
therein  promptly, 

(3)  That  options  on  futures  on  stock 
indices  *'  and  options  on  futures  on  foreign 

<■■  See  52  FR  28980. 28882  n.e  and  section  2a(l)  of 
theAct.  '  ■•      ■••'■''  -"■ 


government  debt  securities  ''  will  not  be 
permitted  to  be  offered  and  sold  absent 
certain  additional  procedures; 

(4)  That  options  traded  pursuant  to  the 
order  may  only  be  offset  on  the  Exchange  or 
another  market  with  respect  to  which  the 
Commission  has  approved  a  linkage 
arrangement  with  the  Exchange; 

(5)  That  options  traded  pursuant  to  the 
order  may  only  be  offered  and  sold  by  .  ■ 
persons  registered  in  the  appropriate 
capacity  under  the  Commodity  Exchange  Act 
or  by  persons  who  have  been  granted  an 
exemption  from  registration  under  Rule  30.10 
based  on  comparability  of  regulation,  but 
may  not  be  offered  and  sold  by  persons  doing 
business  in  the  United  States  pursuant  to  the 
Commission's  interim  order  issued  January 
29. 1968  53  PR  3338  (February  5. 1988):  and 

(6)  If  experience  demonstrates  that  the 
continued  effectiveness  of  the  order  would  be 
contrary  to  public  policy  or  the  public  interest 
or  that  the  operation  or  execution  of  the 
systems  and  arrangements  in  place  for  the 
trading  of  the  option  products  subject  thereto, 
or  the  exchange  of  information  with  respect 
to  such  products,  do  not  warrant  continuation 
of  the  authorization  granted  therein,  the 
Commission  may  modify,  suspend,  terminate 
or  otherwise  restrict  the  authorization 
granted  in  the  order,  as  appropriate,  on  its 
own  motion. 

The  Exchange  has  specified  that  the 
following  option  contracts,  the  terms 
and  conditions  for  which  are  attached 
hereto,  will  initially  be  offered  and  sold 
in  the  United  States:  lOCC  Foreign 
Currency  Options  (British  Pounds. 
Deutsche  Marks,  Japanese  Yen.  Swiss 
Francs],  lOCC  Canadian  Dollar  Options. 
lOCC  Gold  Options  and  lOCC  Platinum 
Optioils.  As  noted  in  condition  (6) 
above,  the  Division  recommends  that 
the  Commission  retain  the  authority  to 
terminate  the  order  granting 
authorization  to  offer  and  sell  Montreal 
Exchange  options  in  the  United  States  or 
to  take  such  other  steps  as  may  be 
appropriate  in  light  of  the 
circumstances.  In  that  connection,  if  the 
order  is  approved  by  the  Commission, 
the  Division  intends  to  monitor  the  offer 
9nd  sale  of  Montreal  Exchange  options 
to  persons  in  the  United  States  pursuant 
to  the  terms  of  the  recommended  order 
and  to  make  recommendations  for 
further  action  to  the  Commission,  as 
appropriate  in  light  of  the  operation  of 
that  program. 


"  See  section  2a(l)  of  the  Act.  section  3(a)|l2)  of 
the  Securities  Exchange  Act  of  1934  and  Rule  3al2-8 
promulgated  thereunder. 


\tiM  i.  r< 


UMI 


.■.■■u-::t-j'^rw..  . 
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lOCC  Foreign  Currency  Options  Contract  Specifications 


Exchange  where  traded 


Trading  Unit 

Exercise  price  intervals 

Minimum  premium  incremertt  per  unit  ol  urKlertyii^  currency 
Ticker  Symtx)) 


ME 


8r;tisti 
pounds 


£S,000 

U.S  S0.05 

U.S.  S0.0005 

BRP 


Deutsche 
marks 


DM25.000 

US.  $0.02 

U.S.  S0.0001 

DMR 


Japanese  yen 


Y  2.500.00 

US.  $0.0002 

US.  $0.000001 

Yen 


Swiss 
francs 


SF  25.000 

US.  $0.02 

U.S.  $0.0001 

SF 


Mailing  delivery  of  underlying 
commodity:  Payment  of  underlying 
currency  by  deliverer  to  the  account  of 
lOCC  at  a  bank  designated  by  lOCC. 

Talcing  delivery  of  underlying 
commodity:  Receipt  of  underlying 
currency  in  the  receiving  broker's 
account  at  a  bank  designated  by  lOCC. 

Expiry  months:  March.  June, 
September  and  December. 

Exercise  cut-off:  5:00  p.m.  the  third 
Friday  in  an  expiry  month. 

Termination  of  trading  in  an  expiring 
option:  4:00  p.m.  on  the  Thursday 
preceding  the  third  Friday  in  an  expiry 
month. 

Trading  currency:  Premiums  and 
exercise  prices  quoted  in  U.S.  dollars 
and  cents:  settlement  in  U.S.  funds. 

Position  limits:  None. 

Normal  trading  hours:  9:00-16:00  (EST 
EDT). 

Commission  charges:  As  agreed 
between  the  client  and  the  broker. 

lOCC  Canadian  Dollar  Options  Contract 
Specifications 

Exchanges  where  traded:  ME  and 
VSE. 

Trading  unit:  50,000  Canadian  dollars. 

Making  delivery  of  underlying 
commodity:  Deposit  of  certified  check  at 
lOCC  office. 

Taking  delivery  of  underlying 
commodity:  Receipt  of  check  from  lOCC 
to  broker. 

Expiry  months:  March,  June, 
September  and  December. 

Exercise  cut-off:  5:00  p.m.  in  Montreal 
and  4:00  p.m.  in  Vancouver  the  third 
Friday  in  an  expiry  month. 

Termination  of  trading  in  an  expiring 
option:  2:30  p.m.  in  Monteal  and  4:00 
p.m.  in  Vancouver  the  Thursday 
precpding  the  third  Friday  in  an  expiry 
month. 

Trading  currency:  Premiums  and 
exercise  prices  quoted  in  U.S.  dollars 
and  cents;  settlement  in  U.S.  funds. 

Exercise  prices:  Maximum  intervals 
set  at  U.S.  $0.02  per  Canadian  dollar; 
normal  intervals  at  U.S.  $0.01  per 
Canadian  dollar. 

Premium  quotations:  In  increments  of 
U.S.  $0.0001  per  Candian  dollar  (i.e.  U.S. 
$5.00  per  contract). 

Position  limits:  None 


Normal  trading  hours:  On  the  ME: 
9:00-14:30  (EST/EDT)  on  the  VSE:  14:30- 
19:00  (EST/EDT). 

Ticker  symbol:  CAN. 

Commission  charges:  As  agreed 
between  the  client  and  the  broker.       [_ 

lOCC  Gold  Options  Contract 
Specifications 

Exchanges  where  traded:  ME,  VSE, 
EOE. 

Trading  unit:  10  troy  ounces  of  fine 
gold  bullion  per  option,  of  minimum  .995 
fineness  in  wafer  or  bar  form, 
acceptable  for  good  London  delivery. 

Taking  delivery  of  underlying 
commodity:  Receipt  of  good  London 
deliverable  gold  in  an  account  with  one 
of  the  five  full  members  of  the  London 
Gold  Market  or,  at  extra  cost,  in  any 
other  gold  account  elsewhere. 

Making  delivery  of  underlying 
commodity:  Deposit  of  good  London 
deliverable  gold  in  an  account  with  one 
of  the  five  full  members  of  the  London 
Gold  Market. 

Expiry  months:  February,  May,  August 
and  November. 

Exercise  cut-off:  5:00  p.m.  in  Montreal 
and  5:00  p.m.  in  Vancouver  on  the  third 
Friday  in  an  expiry  month. 

Termination  of  trading  in  an  expiring 
option:  2-30  p.m.  in  Montreal  and  4:00 
p.m.  in  Vancouver,  on  the  Thursday 
preceding  the  third  Friday  in  an  expiry 
month  2:00  p.m.  in  Amsterdam  on  the 
third  Friday  in  an  expiry  month. 

Trading  currency:  Premiums  and 
exercise  prices  quoted  in  U.S.  dollars 
and  cents  per  ounce:  settlement  in  U.S. 
funds. 

Exercise  prices:  Minimum  intervals 
set  at  U.S.  $25  per  ounce. 

Premium  quotations:  In  increments  of 
U.S.  $0.10  per  ounce  (i.e.  U.S.  $1.00  per 
contract). 

Position  limits:  5,000  options  on  the 
same  side  of  the  market. 

Normal  trading  hours: 

On  the  EOE:  4:30-10:30  (EST/EDT). 

On  the  ME:  9:00-14:30  (EST/EDT). 

On  the  VSE:  14:30-19:00  (EST/EDT). 

Ticker  symbol: 

On  the  ME  &  VSE:  OR.  ' 

On  the  EOE:  GD. 

Commission  charges:  Negotiated. 


Specifications  for  Platinimi  Options 

Exchanges  Where  Traded:  European 
Options  Exchange  (Optiebeurs)  The 
Montreal  Exchange,  Vancouver  Stock 
Exchange,  Australian  Stock  Exchange 
(Sydney) 

Underlying  Value:  10  troy  ounces  of 
platinum  of  minimum  0.9995  fineness. 

Making  Delivery:  Deposit  of 
deliverable  grade  platinum,  in  the  form 
specified  by  lOCC,  in  lOCC's  account 
with  institution  acting  as  its  delivery 
depot. 

Taking  Delivery:  Receipt  of 
deliverable  grade  platinum,  in  the  form 
specified  by  lOCC,  in  an  account  with 
institution  acting  as  lOCC's  delivery 
depot  or  at  extra  cost,  according  to  other 
client  instructions. 

Expiration  Months:  Next  three  months 
falling  on  the  March/June/September/ 
December  cycle. 

Expiration  Date:  Monday  following 
the  third  Friday  in  an  expiration  month. 
Final  exercise  cutoff  for  clients  on  the 
third  Friday  of  an  expiration  month,  or 
at  the  discretion  of  the  broker. 

Termination  of  Trading  in  an  Expiring 
Series:  At  the  close  of  each  local  trading 
session  on  the  third  Friday  in  an 
expiration  month. 

Standard  Trading  Hours: ' 

Market,  Local  Time,  Greenwich  Mean 
Time 

Amsterdam,  10:30-16:30,  09:30-15:30 
Montreal.  09:30-14:30. 14:00-19:30 
Vancouver.  11:30-16:00, 19:30-24:00 
Sydney: 

1.  Nov.-Mar.,  11:00-16:30.  24:00-05:30 

2.  Apr.-Oct.,  10:30-16:00.  01:30-07:00 

'  Greenwich  Mean  Time  (GMT)  is  the 
accepted  time  zone  referenc  expoint.  There  if 
a  1.5  hour  trading  stop  in  Sydney  during  the 
local  midday.  In  Amsterdam.  local  trading 
ends  at  14:00  on  the  third  Friday  in  an 
expiration  month. 

Trading  Currency:  Premiums  and 
exercise  prices  quoted  in  U.S.  dollars 
and  cents  per  troy  ounce. 

Exercise  Prices:  Minimum  inter\'al8 
set  at  $US  10  per  troy  oimce. 

Premium  Quotations:  Increments  of 
$US  0.10  per  troy  ounce  ($US  1  per 
contract). 


28848 


Federal  Register  /  Vol.  53.  No.  146  /  Friday.  July  29,  1988  /  Rules  and  Regulations 


Premium  and  Margin  Settlement:  Next 
business  day. 
Ticker  Symbols: 
PX  (Montreal  and  Vancouver). 
PLA  (Amsterdam). 
PXA  (Sydney). 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures. 
Accordingly.  17  CFR  Part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  TRANSACTIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A).  4.  4c  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C.  2,  4,  6. 
6c  and  12a  (1982). 

2.  Appendix  B  is  amended  by  adding 
the  following  entry  alphabetically: 

Appendix  B — Option  Contracts 
Permitted  To  Be  Offered  and  Sold  in  the 

U.S.  Pursuant  to  §  30.3(a) 


Exchange 

Type  of  contract 

FR  date  and 
crtation 

Montreal 

Intemationai  Options 

July  29, 

Exchange. 

Clearing 

1988;  93 

Corporation  foreign 

FR 

currency  options 

(British  pounds, 

Deutschemarfcs, 

Japanese  yen. 

Swiss  francs). 

Canadten  doter, 

goM,  and  piatinum 

options. 

• 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  IRA-29] 

Inconsistency  Ruling  No.  IR-18; 
Decision  on  Appeal;  Prince  Georges 
County,  MD;  Code  Section  Governing 
Transportation  of  Radioactive 
Materials 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation  (DOT  or  the 

Department]. 

ACTION:  Notice  of  decision  on  appeal. 

SUMMARY:  In  response  to  the  appeal  of 
Prince  Georges  County  from  the  findings 
made  in  Inconsistency  Ruling  No.  IR-18 
(52  PR  200,  January  2, 1987),  that 
Inconsistency  Ruling  is  affirmed. 
EFFECTIVE  DATE:  July  21,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M.  Crouter,  Office  of  the  Chief 
Counsel.  Research  and  Special  Programs 
Administration.  400  Seventh  Street  SW., 
Washington,  DC  20590  (Tel-  202/366- 
4400). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  112(a)  of  the  Hazardous 
Materials  Transportation  Act  (HMTA) 
(49  App.  U.S.C.  1811(a))  expressly 
preempts  any  requirement  of  a  State  or 
political  subdivision  thereof,  which  is 
inconsistent  with  any  requirement  of  the 
HMTA  or  the  Hazardous  Materials 
Regulations  (HMR)  issued  thereunder 
(49  CFR  Parts  171-179).  Section 
107.209(c}  of  Title  49,  Code  of  Federal 
Regulations  sets  forth  the  following 
factors  which  are  considered  in 
determining  whether  a  State  or  political 
subdivision  requirement  is  inconsistent: 

(1)  Whether  compliance  with  both  the 
State  or  political  subdivision 
requirement  and  the  HMTA  and  the 
HMR  is  possible  (the  "dual  compliance" 
test);  and 

(2)  The  extent  to  which  the  State  or 
political  subdivision  requirement  is  an 
obstacle  to  the  accomplishment  and 
execution  of  the  HMTA  and  the  HMR 
(the  "obstacle"  test). 

Inconsistency  rulings  and  decisions  on 
appeal  only  address  preemption  issues 
under  the  HMTA  and  the  HMR.  They  do 
not  address  issues  of  preemption  arising 
under  other  statutes  or  under  the 
Commerce  Clause  of  the  United  States 
Constitution. 

On  May  5, 1983,  the  Government  of 
Prince  Georges  County,  Maryland  (the 
County)  filed  an  application  for  an 
administrative  ruling  seeking  a 


determination  as  to  whether  Prince 
Georges  County  Code  Section  18-187, 
restricting  the  movement  of  radioactive 
materials  into,  within,  through,  and  out 
of  the  County,  is  inconsistent  with  the 
HMTA  or  the  HMR. 

On  December  18, 1986,  the  Director, 
Office  of  Hazardous  Materials 
Transportation  (hereinafter  the 
"Director"  and  "OHMT")  issued 
Inconsistency  Ruling  No.  18  (IR-18), 
which  was  published  at  52  FR  200  on 
January  2, 1987.  That  ruling  determined 
that  subsections  (b)(2),  (c),  (d),  (e)  and 
(f)  of  Prince  Georges  County  Code 
Section  18-187  are  inconsistent  with  the 
HMTA  and  the  HMR  and  therefore 
preempted  by  section  112(a)  of  the 
HMTA  (49  App.  U.S.C.  1811(a)).  The 
procedural  regulations  governing 
issuance  of  inconsistency  rulings  are 
codified  in  49  CFR  107.201-107.211 

On  January  20. 1987.  pursuant  to  49 
CFR  107.211,  the  County  filed  an  appeal 
of  IR-18  with  the  Administrator  of 
RSPA.  Comments  opposing  the  appeal 
were  filed  by  the  Baltimore  Gas  and 
Electric  Company 

U.  The  Appeal:  Issues  and  Oecisioos 

/4  Introduction 

i  am  issuing  this  decision  in  my 
capacity  as  Administrator  of  RSPA.  I 
have  thoroughly  considered  all  of  the 
issues  raised  in  the  appeal  and  the 
comments  on  the  appeal.  All  of  the 
findings  being  appealed  were  discussed 
exhaustively  by  the  Director  in  IR-18. 1 
will  respond  only  to  the  specific  issues 
raised  on  appeal  and  generally  will  not 
reiterate  the  discussions  in  IR-18. 

In  its  appeal,  the  County  raises  both 
general  and  specific  arguments  against 
the  findings  made  in  IR-18. 1  have 
considered  the  County's  arguments  in 
the  order  presented. 

The  County's  general  arguments  are 
that  (1)  the  HMTA  and  the  HMR  are  pot 
adequate  to  regulate  the  flow  of 
hazardous  materials  through  local 
jurisdictions,  (2)  the  Director  incorrectly 
assumes  that  the  County's  certificate 
requirement  amounts  to  a  routing  rule 
which  effectively  redirects  radioactive 
materials  transportation,  and  (3)  the 
Director  incorrectly  concludes  that  the 
County  Code  fails  the  dual  compliance 
and  obstacle  tests. 

The  County's  specific  arguments 
challenge  the  Director's  findings  of 
consistency  concerning  the  County's 
definitions  and  its  requirements 
concerning  communications, 
information,  certification,  bonds  and 
penalties. 


B.  The  County's  General  Arguments 

1.  The  County's  first  general  argument 
is  that  "[b]y  its  own  admission,  the  DOT 
through  the  HMTA  and  HMR  is  not 
equipped  to  adequately  regulate  and 
monitor  the  flow  of  hazardous  waste 
materials  (radioactive  material  in 
particular)  through  local  jurisdictions" 
and  that,  therefore,  DOT  should 
recognize  a  right  in  local  jurisdictions  to 
establish  requirements  to  prepare  safety 
measures  in  the  event  of  an  emergency. 

In  IR-18.  the  Director  stated,  in 
discussing  the  Federal-State  relationship 
in  the  area  of  highway  transportation 
safety,  that  "there  are  certain  aspects  of 
hazardous  materials  transportation  that 
are  not  amenable  to  exclusive 
nationwide  regulation,"  including  safety 
hazards  which  are  peculiar  to  a  local 
area.  DOT  did  not  "admit"  that  it  cannot 
adequately  regulate  but  instead  stated 
that  "to  the  extent  that  nationwide 
regulations  do  not  adequately  address  a 
uniquely  local  safety  hazard,  state  or 
local  governments  can  regulate 
narrowly  for  the  purpose  of  eliminating 
or  reducing  the  hazard.  The  mere  claim 
of  uniqueness,  however,  is  insufficient  to 
insulate  a  non-Federal  requirement  from 
the  preemption  provisions  of  the 
HMTA."  52  FR  200.  Thus,  the 
Department  does  recognize  a  legitimate 
role  for  State  and  local  governments  in 
hazardous  materials  transportation,  so 
long  as  the  non-Federal  requirement 
does  not  conflict  with  the  national 
standards. 

The  County  further  asserts  that 
"DOTs  assumption  that  the  HMTA  and 
HMR  are  sufficient  to  assist  the  state 
localities  in  this  effort  is  clearly 
erroneous."  The  Department  has  made 
no  such  assumption.  The  conclusions  in 
IR-18  do  not  rely  on  the  adequacy  of  the 
Federal  regulations.  Instead,  the 
conclusions  in  IR-18  are  based  on  the 
existence  of  Federal  regulations 
governing  specific  areas  of  radioactive 
materials  transportation  safety  with 
which  the  County's  requirements  are  in 
conflict. 

Furthermore,  in  adopting  the  HMR, 
the  Department  was  implementing  the 
express  Congressional  objectives 
underlying  enactment  of  the  HMTA:  (1) 
'To  protect  the  Nation  adequately 
against  the  risks  to  life  and  property 
which  are  inherent  in  the  transportation 
of  hazardous  materials  in  commerce" 
{49  App.  U.S.C.  1801);  and  (2)  "to 
preclude  a  multiplicity  of  state  and  local 
regulations  and  the  potential  for  varying 
as  well  at  conflicting  regulations  in  the 
area  of  hazardous  materials 
transportation"  (S.  Rep.  No.  1192.  93d 
Cong..  2d  Sess.  37  (1974)).  While  the 
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HMTA  did  not  totally  preclude  State  or 
local  action  in  the  area.  Congress 
apparently  intended,  to  the  extent 
possible,  to  make  such  State  or  local 
action  unnecessary.  The 
comprehensiveness  of  the  HMR  restricts 
the  scope  of  authority  historically 
exercised  by  Slate  and  local 
governments.  The  nature,  necessity  and 
number  of  hazardous  materials 
shipments  make  uniformity  of  standards 
a  critical  factor  in  the  safe 
transportation  of  these  materials. 

2.  The  County's  second  general 
argument  is  that  the  Director  incorrectly 
assumed  that  the  County  certificate 
requirement  amounts  to  a  routing  rule 
and  in  effect  bans  shipments  on  U.S. 
301,  a  State-designated  preferred  route. 
The  County  argues  that  in  order  for  a 
State  or  local  "routing  rule"  to  constitute 
an  inconsistent  requirement,  it  not  only 
must  "effectively  redirect"  the 
movement  of  hazardous  materials  but  it 
must  also  "significantly  'restrict  or 
delay'  transporiation,"  which  the 
County  argues  its  permit  requirement 
does  not  do. 

Appendix  A  to  49  CFR  Part  177. 
defines  a  "routing  rule"  as  "any  action 
which  effectively  redirects  or  otherwise 
significantly  restricts  or  delays  the 
movement  by  public  highway  of  motor 
vehicles  containing  hazardous  materials, 
and  which  apphes  because  of  the 
hazardous  nature  of  the  cargo.  Permits, 
fees  and  similar  requirements  are 
included  if  they  have  such  effects." 

It  is  important  to  understand  that 
Appendix  A  is  not  a  regulation,  but  a 
non-binding  statement  of  agency  policy. 
Thus.  IR-18  did  not  rely  upon  Appendix 
A  in  flnding  the  County's  certificate 
reciuirement  inconsistent,  but  instead 
relied  on  Hndings  of  inconsistency  with 
specifically  enumerated  Federal 
regulations  discussed  in  IR-18.  In  any 
event,  the  County's  interpretation  of 
Appendix  A  is  incorrect.  A  "routing 
rule"  is  any  action  which  effectively 
redirects  or  otherwise  significantly 
restricts  or  delays  transportation  of 
hazardous  materials.  Thus,  a  State  or 
local  requirement  only  "redirecting" 
transportation  constitutes  a  routing  rule. 

Furthermore,  a  local  routing  rule  is  not 
per  se  inconsistent.  Paragraph  III.B.  of 
Appendix  A  provides  that  a  local 
routing  rule  that  applies  to  highway 
route  controlled  quantity  radioactive 
materials  is  inconsistent  with  Part  177  if 
it  prohibits  or  otherwise  affects 
transportation  on  routes  authorized  by 
Pari  177  or  authorized  by  a  State  routing 
agency  in  a  manner  consistent  with  Part 
177.  In  IR-18,  the  Director  found  the 
County's  certificate  requirement  to  be 
inconsistent  because  it  would  allow  the 
County  to  ban  shipments  on  State- 


designated  preferred  routes.  As 
discussed  in  IR-18,  Maryland  has 
designated  preferred  routes  in 
accordance  with  49  CFR  177.825(b).  A 
preferred  route  is  defined  as  an 
Interstate  System  highway  or  an 
alternate  route  selected  by  a  State 
routing  agency  in  accordance  with  the 
Department's  guidelines.  Maryland's 
routes  include  U.S.  301  and  Interstates  I- 
95  and  1-495  which  run  through  the 
County.  The  Director  found  that  the 
"permit  requirements  of  section  18-187 
would  circumvent  the  State's 
designation  of  U.S.  301  by  providing  the 
County  with  an  almost  unfettered  ability 
to  ban  shipments  on  this  State- 
designated  route  and  thereby  usurping 
the  State's  authority  under  49  CFR 
177.825(b);  it  also  is  inconsistent  with 
that  Federal  regulation's  requirement 
that  highway  route  controlled  quantity 
radioactive  materials  be  carried  on  an 
Interstate  System  Highway  in  the 
absence  of  a  state-designated  route."  52 
FR204. 

The  Coiuity  also  argues  that  section 
18-187  does  not  attempt  to  effectively 
redirect,  restrict,  delay,  or  even  ban 
transportation  of  radioactive  materials 
but  is  merely  to  provide  notification. 
The  purpose  of  the  County's 
requirements,  however  well-intentioned, 
is  not  relevant.  The  County's  certificate 
requirement  has  the  effect  of  redirecting 
the  movement  of  hazardous  materials  in 
order  to  avoid  the  County's  inconsistent 
information  and  permit  requirements. 
Moreover,  as  discussed  at  length  in  IR- 
18,  the  County's  requirements  would 
ignore  the  preferred  highways 
designated  by  the  State  of  Maryland 
pursuant  to  49  CFR  177.825fb).  The 
County  argues  that  any  decrease  in  use 
of  U.S.  301  is  attributable  to  the 
increased  use  of  Interstates  95  and  495 
which  are  designated  (by  Maryland)  as 
primary  routes  and  therefore  are 
primarily  used.  The  finding  in  IR-18  was 
not  based  on  an  actual  measurement  of 
tra^c  on  the  routes  in  question,  nor  is 
such  a  measurement  required.  It  is 
sufficient  that  the  County's  requirements 
would  have  the  effect  of  circumventing 
the  State's  designation  of  preferred 
routes  and  exporting  the  risk  inherent  in 
the  transportation  of  radioactive 
materials  to  adjacent  jurisdictions.  For 
the  reasons  discussed  above,  I  conclude 
that  the  Director  correctly  found  that  the 
County's  certificate  requirement  is 
inconsistent  with  the  HMTA  and  the 
HMR. 

3.  The  County's  third  general 
argument  is  that  the  Director  incorrectly 
concludes  that  the  County's  certificate 
requirement  fails  both  the  "dual 
compliance"  and  "obstacle"  tests  set 
forth  in  49  CFR  107.209(c).  The  County 


asserts  that  "a  transporter  can  comply 
with  the  County's  Code  certification 
requirements  without  violating  any  of 
the  HMTA  or  the  HMR"  and  that  the 
certificate  requirement  "has  not  proven 
to  redirect  traffic  to  other  jurisdictions 
nor  to  delay  or  restrict  the 
transportation  of  radioactive  materials, 
nor  has  it  proven  to  be  an  undue  burden 
or  obstacle  to  the  HMTA  and  HMR." 
The  County  also  asserts  that  in  IR-18 
the  Director  found  that  a  Michigan 
permit  requirement  similar  to  the 
County's  requirement  did  not  fail  the 
"dual  compliance"  test  and  therefore 
the  County's  requirement  should  not 
have  failed  the  test. 

The  County  is  apparently  referring  to 
the  statement  in  IR-8  that  "a  carrier 
which  complied  fully  with  the 
[Michigan]  rules,  thereby  obtaining  the 
necessary  written  approvals,  could 
transport  highway  route  controlled 
quantity  radioactive  material  via 
preferred  routes  in  Michigan,  and 
thereby  be  in  compliance  with  the 
Federal  requirement  as  well. 
Consequently,  application  of  the  'dual 
compliance'  test  reveals  that  it  is 
physically  possible  for  a  carrier  of  spent 
nuclear  fuel  to  comply  with  both  the 
Federal  and  the  [Michigan]  rules."  49  FR 
46639,  November  27. 1984. 

In  IR-18.  the  Director  stated  that  "the 
essence  of  section  18-187  is  found  in 
subsection  (c)(1).  which  prohibits  the 
transportation  in  the  County  of  certain 
classes  of  radioative  materials"  unless  a 
County  certificate  is  obtained.  52  FR  202. 
The  Director  determined  that  the  County 
requirement  had.  in  effect,  created  a 
new  hazard  class  by  the  imposition  of 
additional  requirements  on  a  subgroup 
of  radioactive  materials.  The  Director 
further  stated  that  "the  regulations  here 
fail  to  distinguish  between  highway 
route  controlled  quantity  radioactive 
materials,  which  are  regulated  under  49 
CFR  177.825(b).  and  radioactive 
materials  for  which  placarding  is 
required,  which  is  [sic]  regulated  under 
49  CFR  177.825(a).  The  effect  of  these 
County  provisions  is  to  bar 
transportation  of  radioactive  materials 
which  is  in  compliance  with  the  HMTA 
and  the  HMR  unless  a  County 
Certificate  is  obtained".  52  FR  203.  Thus 
the  Director  found  that  the  County's 
certificate  requirement  fails  the  "dual 
compliance"  test  because  compliance 
with  the  Federal  requirements  would 
cause  the  non-Federal  requirements  to 
be  violated. 

I  disagree.  In  this  case,  as  in  IR-S.  a 
carrier  can  comply  with  the  Federal 
regulations  without  violating  any  of  the 
County  regulations,  and  apparently  can 
comply  with  the  County  regulations 
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without  violating  any  of  the  Federal 
regulations.  Thus,  there  is  no  failure  to 
meet  the  "dual  compliance"  test. 
Therefore,  I  find  that  the  Director  erred 
in  determining  that  the  County's 
certificate  requirement  violated  the 
"dual  compliance"  test.  However,  the 
Director  also  found  that  the  County's 
hazard  class  designations,  extensive 
advance  notification  and  information 
requirements,  permit  processing 
discretion,  and  other  provisions  exceed 
the  Federal  requirements,  create 
additional  burden  or  delay,  "prevent" 
presumptively  safe  shipments  (because 
they  are  undertaken  in  compliance  with 
the  HMR],  and  thus  are  an  obstacle  to 
accomplishment  of  the  HMTA  and  HMR 
for  the  reasons  detailed  in  IR-18  itself. 
52  PR  203.  Accordingly,  I  affirm  the 
finding  that  the  County's  certificate 
requirement  fails  the  "obstacle"  test  and 
thus  is  inconsistent  with  the  HMTA  and 
the  HMR. 

C.  The  County's  Specific  Arguments 

1.  Subsection  18-187(b)(2) 

The  County  appeals  the  finding  in  IR- 
IS that  subsection  (b)(2],  the  definition 
of  "large  quantity  radioactive 
materials",  is  inconsistent  with  the 
HMTA  and  the  HMR. 

The  term  "large  quantity  radioactive 
materials"  is  defined  in  Section  18- 
187(b)(2]  as  "a  quantity  the  aggregate 
radioactivity  of  which  exceeds  that 
specified  in  Volume  10  of  the  Code  of 
Federal  Regulations  (CFR)  Part  71 
entitled  'Packaging  of  Radioactive 
Material  for  Transport';  section  71.4(f)". 
When  the  County  adopted  this 
regulation,  the  F^R  contained  a  similar 
definition.  However,  in  a  final  rule 
issued  on  July  1, 1983  (Docket  No.  HM- 
169;  48  FR  10218),  the  term  "highway 
route  controlled  quantity"  was 
substituted  for  "large  quantity 
radioactive  materials". 

The  County  argues  that  not  only  is  the 
County's  definition  "consistent 
appearing",  it  is  based  on  a  Federal 
definition  and  is  therefore  consistent. 
The  Director  concluded  that  "use  of  the 
superseded  terminology  could  cause 
confusion  and  undermine  compliance 
with  the  HMTA  and  the  HMR".  I  concur 
with  the  Director's  conclusion.  In  a  field 
so  extensively  regulated  by  the  Federal 
Government,  it  would  be  confusing  to 
those  attempting  to  comply  with  the 
HMTA  and  the  HMR  to  try  to 
distinguish  between  two  different,  albeit 
similar,  terms  for  radioactive  material. 
Such  confusion  lessens  the  possibility  of 
compliance. 


2.  Subsection  18-187(c)(l) 

The  County  appeals  the  finding  in  IR- 
IS that  subsections  (c)(l)(A-G) 
(erroneously  referred  to  as  (a)(2)(A-G) 
on  page  6  of  the  Appeal)  constitute  a 
system  of  hazard  class  designations  that 
is  inconsistent  with  the  HMTA  and  the 
HMR.  The  County  argues  that  in  IR-8 
and  IR-12  the  Director  relied  improperly 
on  IR-5  and  IR-6,  and  therefore  in  IR-18 
he  should  not  have  relied  on  the 
erroneous  ruUngs  in  IR-8  and  IR-12. 

The  County  contends  that  in  IR-S  and 
IR-12.  and  in  turn  IR-18,  the  Director 
should  not  have  relied  on  IR-5  because 
IR-5  concerned  non-radioactive 
materials  hazard  classes  rather  than 
radioactive  materials,  and  because  the 
definitions  in  IR-5  overlapped  the 
Federal  definitions,  whereas  the 
County's  definition  "merely  creates  a 
subclassification". 

The  rationale  articulated  in  IR-5  and 
reiterated  in  IR-S,  IR-12  and  IR-18 
applies  without  regard  to  whether  the 
hazard  classes  concern  non-radioactive 
or  radioactive  materials,  or  whether  the 
non-Federal  hazard  classes  overlap  or 
constitute  a  subset  of  the  Federal  hazard 
classes.  The  Congressional  intent  is  the 
promotion  of  nationwide  uniformity  in 
hazardous  materials  transportation.  It  is 
well-settled  that  hazard  class  definitions 
"are  the  starting  point  for  determining 
the  applicability  of  nationally  uniform 
requirements",  (IR-6.  48  FR  760,  January 
6, 19S3]  and  that  "if  every  jurisdiction 
were  to  assign  additonal  requirements 
on  the  basis  of  independently  created 
and  variously  named  subgroups  of 
radioactive  materials,  the  resulting 
confusion  of  regulatory  requirements 
would  lead  directly  to  the  increased 
likelihood  of  reduced  compliance  with 
the  HMR  and  subsequent  decrease  in 
public  safety".  (IR-12.  49  FR  46651. 
November  27. 1984.) 

The  County  also  argues  that  the 
Director  should  not  have  relied  on  the 
erroneous  ruling  in  IR-8,  which  in  turn 
relied  on  IR-6,  because  IR-6  dealt  with 
overbroad  and  subjective  non-Federal 
definitions,  whereas  the  County 
contends  its  regulations  are  clear  and 
unambiguous. 

In  IR-18.  the  Director  cited  IR-8  (not 
IR-6)  for  the  correct  proposition  that  the 
Federal  role  in  the  definition  of  hazard 
classes  is  exclusive.  As  stated  above. 
State  and  local  requirements  assigned 
on  the  basis  of  hazard  classes  that  differ 
from  the  Federal  hazard  classes 
increase  the  likelihood  of  confusion, 
lessen  the  possibility  of  compliance,  and 
thus  decrease  public  safety.  The  mere 
fact  that  others'  definitions  arguably 
may  have  been  more  inconsistent  does 
not  authorize  the  County's  inconsistent 


hazard  class  definitions.  Therefore,  the 
County's  argument  is  without  merit. 

The  County  argues  specifically  that 
subsection  18-187(c)(l)(E),  the 
classification  for  large  quantity 
radioactive  materials,  should  not  have 
been  ruled  inconsistent. 

For  the  reasons  discussed  above 
under  subsection  (b)(1).  I  affirm  the 
Director's  finding  in  IR-18  on  this  point. 
The  County  also  contends  that 
subsection  18-187(c)(l)(F)  concerning 
fissile  class  III  materials  should  not 
have  been  ruled  inconsistent.  The 
County  appears  to  argue  that  its  hazard 
class,  though  different  in  phraseology 
than  10  CFR  71.4(d)(3),  is  a  more 
accurate  interpretation,  and  thus 
furthers  the  goal  of  safe  transportation. 
Again,  the  Federal  role  in  hazard  class 
definition  is  exclusive,  and  the  County's 
argument  must  fail. 

3.  Subsections  1&-I87(c)(2)  and  18- 
187(c)(3) 

The  County  appeals  the  finding  in  IR- 
IS that  subsections  (c)(2)  (D)  and  (E)  fail 
the  dual  compliance  test  because  they 
violate  the  Federal  prohibition  against 
disclosure  to  non-law  enforcement  local 
authorities  of  schedules  and  itineraries 
for  specific  shipments  of  specified 
quantities  of  radioactive  materials 
which  is  contained  in  10  CFR  73.21  and 
incorporated  by  reference  in  49  CFR 
173.22(c).  The  County  argues  that  there 
is  only  one  office  to  which  the 
information  is  to  be  reported,  that  its 
employees  are  local  law  enforcement 
authorities,  that  it  is  erroneous  to 
assume  that  they  would  disclose  the 
information  to  unauthorized  personnel, 
and  that,  therefore,  the  subsections  do 
not  fail  the  "dual  compliance"  test. 
While  it  is  true  that  subsection  (c)(2) 
requires  the  information  to  be  submitted 
to  a  single  entity,  the  County  Executive, 
it  does  not  specify  that  the  information 
is  to  be  limited  to  the  law  enforcement 
personnel  of  that  office.  The  County  has 
not  provided  any  information  to  show 
that  all  the  employees  of  the  County 
Executive  are  law  enforcement 
personnel.  Absent  such  a  showing,  I 
concur  with  the  Director's  finding  in  IR- 
IS. 

The  County  also  contends  that  the 
Ruling  erred  in  finding  subsection  (c) 
inconsistent  without  separately 
discussing  subsections  (c)(2)(A-C), 
(c)(2)(F-G),  and  (c)(3).  Subsection  (c)(2) 
requires  information  concerning  the 
names  of  the  shipper,  carrier,  and 
designee  (subsections  A,  B  and  F);  the 
type  and  quantity  of  radioactive 
material  (subsection  (C));  and  any  other 
information  required  by  the  County 
Executive  which  is  reasonably  related  to 
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the  above  information  (subsection  C]. 
With  the  exception  of  subsection  G,  all 
of  this  information  is  required  to  be 
provided  in  advance  to  the  Maryland 
Governor's  Designated  Representative 
for  receipt  of  advance  notification  of 
nuclear  waste  shipments.  The 
requirement  is  set  forth  as  part  of  the 
Nuclear  Regulatory  Commission  (NRG) 
physical  protection  regulations  (10  GFR 
73.37(f)).  Section  173.22(c)  of  the  HMR 
requires  shippers  to  comply  with  a 
physical  protection  plan  established 
under  the  NRC  requirements  or 
equivalent  requirements  approved  by 
OHMT.  To  the  extent  that  State  or  local 
rules  require  the  submission  of  the  same 
information  as  required  by  the  Federal 
rules,  they  are  redundant,  and  such 
"redundancy  does  not  further 
transportation  safety."  (IR-2,  44  PR 
75571,  December  20. 1979).  Therefore.  I 
fmd  that  subsections  (c)(2)  (A-C),  and 
(F)  constitute  obstacles  to  the 
accomplishment  of  the  HMTA  and  are 
inconsistent. 

Although  the  Director  did  not 
speciHcally  discuss  in  IR-18  every 
information  requirement  in  subsection 
(c)(2),  he  did  quote  subsection  (c)(2)(G). 
among  others,  in  concluding  that  the 
"Gounty's  permit  system  includes 
extensive  and  open-ended  advance 
notiHcation  requirements  [which] 
exceed  Federal  requirements,  create  an 
additional  burden  or  delay  and  thus  are 
inconsistent  with  the  HMTA  and  the 
HMR"  (citations  omitted).  52  FR  203, 
January  2, 1987. 

Subsection  (c)(3]  provides  that  no 
certificate  may  be  issued  for  the 
transportation  of  radioactive  waste  or 
spent  fuel  primarily  or  solely  for  storage 
or  disposal  in  the  State  of  Maryland 
unless  the  storage  or  disposal  is 
authorized  under  State  law.  Generally, 
local  requirements  for  compliance  with 
otherwise  consistent  State  requirements 
are  consistent.  IR-3  (46  FR  18918,  March 
26, 1981).  While  I  have  not  examined  the 
State  requirements  and  do  not  offer  an 
opinion  of  their  consistency  with  the 
HMTA,  reliance  by  local  jurisdictions  on 
common  State  and  Federal  requirements 
is  not  inconsistent  with  the  HMTA. 
However,  because  the  Director  lR-18 
found  the  County's  certificate 
requirement  as  a  whole  inconsistent,  it 
was  not  necessary  to  make  a 
determination  regarding  each  individual 
requirement.  Therefore,  I  affirm  the 
Director's  finding  in  IR-18  that 
subsection  (c)  is  inconsistent  with  the 
HMTA. 

4.  Subsections  18-187(d)(l)(A),  18- 
187(d)(2),  and  18-187(d)(5) 

The  Cotmty  appeals  the  Hnding  in  IR- 
IS that  to  the  extent  subsection  (d)(1)(A) 


"represents  a  local  packaging 
requirement,  it  is  inconsistent."  52  FR 
203  (January  2, 1987).  The  County  asserts 
that  "this  provision  merely  requires  a 
'showing'  that  the  packaging,  labeling, 
and  transporting  will  be  in  compliance 
with  the  Federal  regulations.  There  are 
absolutely  no  additional  or  separate 
local  requirements  enumerated  in  the 
provisions  of  the  Code  nor  can  this 
Ruling  assume  that  such  requirements 
exist." 

Contrary  to  the  County's  assertion, 
subsection  (d)(1)(A)  requires  a  showing 
that  radioactive  material  has  been  or 
will  be  packaged  in  conformity  with 
Federal  regulations  or  the  regulations  of 
"any  other  Federal  or  County  agency 
having  jurisdiction"  (emphasis  added). 
The  Director  found  subsection  (d)(1)(A) 
inconsistent  only  to  the  extent  tiiat  it 
represents  a  local  packaging 
requirement.  State  and  local 
governments  may  not  issue  packaging 
requirements  that  differ  from  or  add  to 
Federal  ones.  IR-2  (44  FR  75568. 
December  20. 1979).  Requiring  a  showing 
of  compliance  with  unspecifled  coimty 
packaging  regulations  violates  the  "dual 
compliance"  test  Therefore.  I  Hnd  the 
Director  correctly  determined 
subsection  (d)(1)(A)  to  be  inconsistent 
with  the  HMTA  and  the  HMR  to  the 
extent  it  represents  a  local  packaging 
requirement. 

"The  County  also  asserts  that  the 
Ruling  erred  in  not  specifically 
discussing  subsections  (d)(2)  and  (d)(5). 
and  requested  that  if  the  Director 
intended  to  declare  these  sections 
inconsistent,  the  same  ai>gument  made  in 
the  Appeal  regarding  certification 
should  be  applied  to  those  sections. 

Subsection  (d)(2)  provides  that  "no 
certificate  shall  be  issued  without  a 
finding  that  appropriate  procedures  and 
precautions  exist  to  protect  Prince 
Georges  County  and  its  inhabitants  in 
the  event  of  a  transportation  accident." 
The  Director  discussed  subsection  (d)(2) 
(erroneously  referring  to  it  as  subsection 
(d)(3)),  in  stating  that  "among  other  fatal 
defects  in  section  18-187  are  *  *  * 
vague  prohibitions  against  such 
transport  in  the  absence  of  findings  of 
adequate  emergency  response  capability 
(section  18-187(d)(3)  [sic])."  The 
Director  found  subsection  (d)(2), 
inconsistent,  stating: 

With  respect  to  emergency  response,  for 
example,  the  County  neither  can  shift  its  own 
responsibility  to  carriers,  IR-2  (44  FR  75565, 
December  20, 1979],  nor  hold  carriers 
hostages  to  the  County's  case-by-case 
determination  of  its  emergency  response 
capabilities.  These  requirements  conflict  with 
the  comprehensive  OHMT/NRC  regulatory 
system  for  the  transportation  ot  radioactive 
materials  and  constitute  obstacles  to  the 


achievement  of  the  HMTA  and  HMR.  52  FR 
203. 

I  concur  and  affirm  the  Director's 
finding  on  this  point. 

Subsection  (d)(5)  requires  the  County 
Executive  to  adopt  regulations  to  carry 
out  Code  Section  18-187  and  establish  a 
fee  schedule.  The  Director  did  not 
discuss  subsection  (d)(S)  because  it  was 
not  necessary  to  reach  that  issue  in 
determining  the  County's  certificate 
requirement  as  a  whole  to  be 
inconsistent  with  the  HMTA  and  the 
HMR.  Generally,  regulations  to 
implement  and  fees  to  fund  inconsistent 
requirements  are  themselves 
inconsistent.  IR-8(A).  52  FR  13006  (April 
20, 1987);  IR-17(A).  52  FR  36200 
(September  25. 1987).  For  the  reasons 
discussed  in  IR-18  and  reiterated  in  this 
decision,  the  County's  certificate 
requirement  is  inconsistent  with  the 
HMTA.  Therefore,  I  find  subsection 
(d)(5)  is  inconsistent  because  it  is  a 
requirement  to  implement  and  fund 
inconsistent  provisions. 

5.  Subsections  18-187(d)(3]  and  18- 
187(d)(4) 

The  Coimty  appeals  the  Director's 
finding  in  IR-18  that  subsection  (d)(3)  is 
inconsistent  with  the  HMTA  and  the 
HMR.  Sbsection  (d)(3)  provides  that  the 
certificate  "shall  be  granted  upon  a 
flnding  that  the  transporting  of  such 
[radioactive]  material  shall  be 
accomplished  in  a  manner  necessary  to 
protect  public  health  and  safety  of  the 
citizens  of  the  County."  The  Director 
found  this  provision  vague  and  an 
obstacle  to  the  achievement  of  the 
HMTA  and  the  HMR.  The  County 
contends  that  the  Director  erroneously 
assumes  that  even  if  all  the  criteria  are 
met,  the  County  still  has  the  discretion 
to  deny  the  certificate,  when  in  fact,  the 
County  has  never  refused  to  give  a 
certificate  to  a  carrier  who  has  complied 
with  the  provisions  of  Section  18-187. 

The  finding  was  not  based  on  any 
such  erroneous  assumption.  The  finding 
was  based  on  the  vagueness  of  the 
threshold  criteria  themselves  and  the 
unbridled  discretion  to  determine  when 
those  criteria  are  satisHed.  Therefore,  I 
find  that  the  Director  correctly 
determined  subsection  (d)(3)  to  be 
inconsistent. 

The  County  also  appeals  the  finding 
that  subsection  (d)(4)  is  inconsistent 
because  of  the  open-ended  authority  to 
require  escorts.  The  County  argues  that 
its  escort  provision  does  not  require 
more  than  the  Federal  regulations,  and 
is  not  a  "requirement"  but  merely  an 
alternative  to  the  County's  authority  to 
change  dates,  routes,  and  times. 
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Subsection  (d)(4)  provides  in  relevant 
part: 

The  County  Executive  or  his  designee  may 
require  changes  in  dates,  routes,  or  time  for 
the  transporting  of  such  material  or  the  use  of 
escorts  in  the  transporting  of  such  material  if 
necessary  to  protect  the  public  health  and 
safety. 

The  escort  provision  clearly  is  a 
requirement  (because,  if  exercised  by 
the  County  Executive,  it  imposes  an 
obligation  to  act)  that  fails  the  "dual 
compliance"  test.  As  discussed  in  IR-18, 
a  State  or  local  requirement  identical  to 
or  facilitating  the  requirement  of  the 
Nuclear  Regulatory  Commission  for 
front  and  rear  escoiis  for  certain 
shipments  is  consistent,  but  a 
requirement  which  goes  beyond  the 
NRC's  escort  provisions  is  inconsistent 
with  the  HMTA  and  the  HMR.  52  FR 
203.  In  the  instant  case,  the  County 
provision  does  not  specify  the  type  or 
extent  of  escorts,  who  is  to  furnish  the 
escorts,  or  when  they  would  be  required. 
In  short,  the  County  provision  is  neither 
identical  to,  nor  does  it  facilitate 
compliance  with,  the  Federal 
requirement.  Therefore,  I  affirm  the 
Director's  fmding  on  subsection  (d)(4). 

6.  Subsection  18-187{e) 

The  County  appeals  the  fmding  in  IR- 
IS that  subsection  (e)  is  inconsistent 
because  it  is  an  indemnification  or 
insurance  requirement  for  transporting 
radioactive  materials  that  is  different 
from,  or  in  addition  to,  the  Federal 
requirements.  Subsection  (e)  allows  the 
County  to  impose  a  bond  in  an  amount 
to  be  determined,  or  to  waive  the  bond  if 
the  applicant  proves  it  has  made 
adequate  provision  for  indemnifying  the 
County  for  "the  costs  of  cleanup, 
decontamination,  health  care,  and 


related  expenses"  arising  from  radiation 
exposure.  The  County  argues  that  the 
Director  improperly  relied  on  IR-11  and 
IR-15  by  erroneously  assuming  that  the 
County's  bond  requirement  directly 
results  in  the  diversion  of  shipments  into 
other  jurisdictions  and  thus  poses  an 
obstacle  to  the  accomplishment  of 
increased  hazardous  materials 
transportation  safety. 

The  Director  did  not  rely  on  IR-15  to 
find  subsection  (e)  inconsistent.  The 
Director  cited  the  finding  in  IR-11  (49  FR 
46647,  November  27. 1984)  which  relied 
on  the  reasoning  in  IR-10,  not  IR-15,  to 
reach  the  conclusion  that  where  a  local 
insurance  requirement  is  not  quantified, 
the  effect  is  tu  divert  shipments  to  other 
jurisdictions.  As  discussed  in  IR-18, 
there  is  no  indication  that  compliance 
with  the  motor  carrier  financial 
responsibility  provisions  of  49  CFR  Part 
387  (which  is  required  by  49  CFR  177.804 
of  the  HMR)  would  be  deemed 
"adequate"  by  the  County. 

The  County  also  contends  that  the 
Director  erroneously  assumed  that  the 
County  imposes  bonds  that  are  higher 
than  allowed  by  the  HMTA  and  HMR, 
when  in  fact  the  bonds  required  do  not 
exceed  those  allowed  by  the  HMTA  and 
the  HMR.  The  County  has  incorrectly 
drawn  the  inference  that  if  the 
maximum  local  bond  requirements  are 
lower  than  the  Federal  requirements 
then  there  is  no  inconsistency.  As 
plainly  stated  in  IR-18,  local  bond 
requirements  in  addition  to  the  Federal 
requirements  are  inconsistent.  The 
County's  bond  provision  would 
authorize  the  County  to  require  a  bond 
of  unspecified  amount  if  the  County 
determines  that  the  carrier's  level  of 
financial  responsibility  is  not  adequate. 
Such  a  requirement  allows  the  ad  hoc 


exercise  of  local  discretion  which  may 
have  the  effect  of  diverting  shipments  to 
other  jurisdictions  and  increasing  the 
overall  risks  of  radioactive  materials 
transportation.  For  the  reasons 
discussed  above,  I  affirm  the  Director's 
in  IR-18  that  subsection  (e)  is 
inconsistent  with  the  HMTA  and  the 
HMR. 

7.  Subsection  18-187(f) 

The  County  appeals  the  finding  in  IR- 
18  that  subsection  (f).  concerning  fines 
for  violations  of  Section  18-187,  is 
inconsistent.  The  Director  found  that 
while  penalties  for  violating  consistent 
requirements  are  themselves  consistent, 
penalties  for  violating  inconsistent 
requirements  are  inconsistent.  52  FR  204. 
For  the  reasons  discussed  above,  I 
affirm  the  finding  that  subsection  (f)  is 
inconsistent  because  it  constitutes  a 
penalty  for  violating  inconsistent 
requirements. 

UI.  Conclusion 

For  the  reasons  indicated  above  and 
for  the  reasons  set  forth  by  the  Director 
in  IR-18  itself,  I  affirm  the  determination 
of  the  Director  of  the  Office  of 
Hazardous  Materials  Transportation  in 
IR-18  that  subsections  (b)(2),  (c),  (d),  (e) 
and  (f)  of  Prince  George's  County  Code 
Section  18-187  are  inconsistent  with  the 
HMTA  and  the  HMR.  This  decision  on 
appeal  constitutes  the  final 
administrative  action  in  this  proceeding. 

Issued  in  Washington,  DC,  on  July  21. 198& 
M.  Cynthia  Douglass. 

Administrator,  Research  and  Special 

Programs  Administration. 

[FR  Doc.  88-17163  Filed  7-28-88;  8:45  am] 
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This  section   of  the   FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are   listed   in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  87-NM-176-AD;  Amdt.  39- 
S988] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  which  currently 
requires  inspection  and  repair,  if 
necessary,  of  the  wing  upper  surface 
stringers  for  fatigue  cracks.  This 
amendment  requires  inspection  of 
additional  stringer-to-rib  attachments  on 
airplanes  that  have  experienced 
stringer-to-rib  attachment  cracking  and 
rework  of  certain  repairs.  This  action  is 
necessary  because  cracking  has  been 
reported  at  locations  inboard  of  the 
inspection  area  defined  in  the  existing 
AD.  Failure  to  detect  and  repair  cracks 
could  result  in  loss  of  a  wing  panel. 
Furthermore,  certain  repairs  called  out 
in  the  existing  AD  have  been  found  to 
be  inadequate  and,  if  installed,  must  be 
reworked. 

effective  date:  September  5, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanton  R.  Wood,  Airframe  Branch, 


ANM-120S:  telephone  (206)  431-1924. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
83-13-03,  Amendment  39-4673  (48  FR 
29468;  June  27, 1983),  to  require 
inspection  for  fatigue  cracks  and  repair, 
if  necessaiy  of  the  wing  upper  surface 
stringers  'rom  wing  stations  (WS)  601.5 
to  738.5  on  Boeing  Model  727  series 
airplanes,  was  published  in  the  Federal 
Register  on  March  16, 1988  (53  FR  8634). 
The  notice  proposed  to  require 
inspection  of  the  wing  upper  stringer-to- 
rib  attachments  at  WS  519  and  546.5  on 
airplanes  that  have  experienced 
cracking  of  stringers  from  WS  601.5 
outboard,  in  addition  to  the  inspections 
required  by  AD  83-13-03.  Also,  certain 
repairs  done  in  accordance  with  AD  83- 
13-03  must  be  inspected  and  modified. 
The  period  for  compliance  with  the 
initial  inspection  requirement,  however, 
remains  the  same  as  that  required  by  the 
existing  AD. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  re""  jived. 

Three  commenters  responded  through 
the  Air  Transport  Association  (ATA)  of 
America.  All  three  commenters 
requested  that  the  compliance  time  for 
inspection  of  the  wing  stringer-to-rib 
attachment  at  WS  519.0  or  546.5,  and  the 
rework  of  certain  previous  repairs,  be 
extended  from  the  proposed  4,500  flight 
hours  to  11,000  cycles  or  3  years  since 
last  inspection.  The  reason  for  the 
extension  requests  were  to  permit  the 
inspections/rework  to  be  accomplished 
during  the  airplane's  normal 
maintenance  schedule.  These 
commenters  noted  that  the  proposed 
inspections  would  take  longer  to 
accomplish  than  the  time  allotted  to  a 
"B"  check  and  longer  than  was  stated  in 
the  proposal  or  the  service  bulletin.  The 
FAA  does  not  concur.  The  commenters 
have  not  provided  sufficient 
substantiation  to  establish  that  the 
proposed  compliance  times  are 
inappropriate  in  regards  to  the  safety 
issue  addressed  by  this  AD  action.  Since 
the  cracks  or  repairs  which  necessitate 
the  new  inspections  may  have  occurred 
some  time  before  the  effective  date  of 


this  AD,  the  FAA  has  determined  that 
safety  requires  that  the  additional 
inspections  be  performed  in  accordance 
with  the  proposal.  However,  the  FAA 
has  determined  that  the  4.500  flight  hour 
compliance  times,  based  on  the 
manufacturer's  recommendation  of  "at  a 
'B'  check",  should  be  changed  to  4.500 
landings  to  agree  with  the  other 
inspection  requirements,  which  are  in 
number  of  landings.  The  final  rule 
incorporates  this  change.  The  FAA  has 
determined  that  this  change  will  not 
increase  the  economic  burden  on 
operators,  nor  does  it  increase  the  scope 
of  the  AD. 

One  commenter  questioned  whether 
the  inspections  required  by  the  existing 
AD  to  be  performed  at  11,000  or  22,000 
landings  could  be  extended  to  12.000  or 
24,000  landings.  The  commenter, 
however,  did  not  submit  substantiating 
data  that  would  warrant  an  extension 
beyond  the  11,000  or  22,000  landings. 
Therefore,  the  FAA  cannot  act  upon  this 
request  for  an  extension  of  the 
inspection  compliance  time. 

The  second  commenter  requested 
credit  for  previous  inspections 
accomplished  in  accordance  with  AD 
83-13-03.  The  FAA  notes  that  this 
"credit"  is  provided  in  the  final  rule  by 
the  statement  ". . .  unless  previously 
accomplished." 

The  final  commenter  requested  that 
paragraph  E.  more  clearly  define  the 
previous  repairs  that  must  be  modified. 
The  FAA  agrees  and  has  expanded  that 
paragraph  in  the  final  rule  in  response  to 
this  comment. 

Additionally,  the  final  rule  has  been 
revised  to  remove  all  references  to  the 
use  of  "later  FAA-approved  revisions  of 
the  applicable  service  bulletin,"  in  order 
to  be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD, 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD,  as  provided  by  paragraph  H. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  rule,  with  the 
changes  previously  noted. 

It  is  estimated  that  200  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
If  the  inspection  of  the  wing  stringers  at 
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WS  519  and  546.5  is  conducted  at  the 
same  time  as  the  inspections  of  the 
outboard  stringers,  it  will  require  1  to  8 
additional  manhours,  at  an  average 
labor  cost  of  $40  per  manhour:  this 
equals  a  total  cost  of  $40  to  $320  per 
airplane.  If  the  inspection  of  the 
stringers  at  WS  519  and  546.5  is  not 
conducted  at  the  same  time  as  that  of 
the  outboard  stringers,  it  will  require 
approximately  29  to  36  manhours,  at  an 
average  labor  cost  of  $40  per  manhour; 
this  would  equal  a  total  cost  of  $1,160  to 
$1,440  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  on  this  AD 
on  U.S.  operators  is  estimated  to  be 
between  $8,000  and  $288,000. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federahsm  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any.  Model  727 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  superseding  AD  83-13-03, 
Amendment  39-4673  (48  FR  29468;  June 
27, 1983),  with  the  following  new 
airworthiness  directive: 


Boeing:  Applies  to  Mode!  727  series 
airplanes,  except  Model  727-200F. 
certiPicated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  ensure  the  structural  integrity  of  the 

wing  upper  surface  stringers,  accomplish  the 

following: 

A.  Using  eddy  current,  x-ray.  or  visual 
inspection  techniques,  inspect  wing  upper 
surface  stringers  for  cracks,  in  accordance 
with  Boeing  Alert  Service  Bulletin  727- 
57A159,  Revision  1,  dated  October  29, 1982, 
as  follows: 

1.  For  airplanes  with  45,000  or  more 
landings  on  August  16, 1983,  inspect  prior  to 
the  accumulation  of  1.000  additional  landings 
after  August  16. 1983. 

2.  For  airplanes  with  at  least  4a000  and 
less  than  45.000  landings  on  August  16, 1983, 
inspect  prior  to  the  accumulation  of  2,000 
additional  landings  after  August  16, 1983. 

3.  For  all  other  airplanes,  inspect  prior  to 
the  accumulation  of  3,000  additional  landings 
after  August  16, 1983,  or  prior  to  accumulating 
33,000  total  landings,  whichever  occurs  later. 

B.  Repeat  the  inspections  required  by 
paragraph  A.,  above,  and.  if  applicable, 
paragraph  C,  below,  at  the  following 
intervals: 

1.  If  the  immediately  preceding  inspection 
was  performed  using  eddy  current  methods, 
reinspect  within  the  next  22.000  landings. 

2.  If  the  immediately  preceding  inspection 
was  performed  using  x-ray  or  visual  methods, 
reinspect  within  the  next  11,000  landings. 

C.  If  cracks  are  detected  during  the 
inspections  required  by  paragraph  A.  or  &, 
above,  unless  previously  accomplished,   • 
inspect  the  stringer-to-rib  attachment  at  wing 
stations  (WS)  519.0  and  54a5  for  cracks, 
using  eddy  current,  x-ray,  or  visual 
techniques,  in  accordance  with  Boeing  Alert 
Service  Bulletin  727-57 Al  59.  Revision  3, 
dated  September  18, 1986,  in  accordance  with 
the  following  schedule: 

1.  Prior  to  the  accumulation  of  4,500 
landings  after  the  effective  date  of  this  AD. 
for  airplanes  on  which  cracks  have  been 
detected  prior  to  the  effective  date  of  this  AD. 

2.  Prior  to  further  flight,  for  airplanes  on 
which  cracks  have  been  detected  after  the 
effective  date  of  this  AD. 

D.  Any  cracked  structure  detected  as  a 
result  of  the  inspections  required  by 
paragraphs  A.,  B.,  C.  E.,  or  F.  of  this  AD. 
must  be  repaired  prior  to  further  flight,  in 
accordance  with  a  procedure  listed  in  Boeing 
Alert  Service  Bulletin  727-57A159,  Revision  3, 
dated  September  18, 1986.  Repair  or 
modification  in  accordance  with  Boeing  Alert 
Service  Bulletin  727-57A159,  Revision  3. 
dated  September  18, 1986,  eliminates  the 
repetitive  inspection  requirements  of 
paragraph  B..  above,  and  constitutes 
terminating  action  for  only  those  attachments 
so  repaired  or  modified. 

E.  Within  the  next  4.500  landings  after  the 
effective  date  of  this  AD,  unless  previously 
accomplished  in  accordance  with  Boeing 
Service  Bulletin  727-57A159,  Revision  3. 
dated  September  18. 1988.  inspect  and  modify 
stringers  (excluding  stringer  tabs)  previously 
repaired  utilizing  the  preventative 
modiHcation  in  accordance  with  Figure  12  of 
Boeing  Service  Bulletin  727-57A159,  Revision 


1,  dated  October  29, 1962,  or  Revision  2, 
dated  March  30, 1984. 

F.  For  airplanes  with  affected  wing  stringer 
rib  attach  locations  previously  repaired  in 
accordance  with  Structural  Repair  Manual 
Subject  57-10-4  or  any  other  FAA-approved 
method  (except  those  identified  in  paragraph 
E.,  above),  that  have  accumulated  22,000 
landings  prior  to  August  16, 1983,  inspect  in 
accordance  with  paragraph  A.,  above,  within 
the  next  11,000  landings  after  August  16. 1983. 
or  prior  to  the  accumulation  of  33.000 
landings  since  repair,  whichever  occurs  later, 
and  thereafter  at  intervals  in  accordance  with 
paragraph  B.  of  this  AD. 

G.  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

H.  An  alternate  means  of  compiiiince  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  docimients  from  the 
manufacttirer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  The  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seatde  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  supersedes  AD  83-13-03, 
Amendment  39-4673. 

The  amendment  becomes  effective 
September  5. 1988. 

Issued  in  Washington.  DC,  on  July  21, 1988. 
Melvin  C.  Beard, 
Director  of  Airworthiness. 
(FR  Doc.  88-17211  Filed  7-29-88;  8:45  am) 

BIUJNO  COOE  4910-1S-M 


14  CFR  Part  39 

[Docket  No.  87-NM-56-AO;  Aindt  39-59S61 

Airworthiness  Directives;  Boeing 
■Model  747  Series  Airplarws 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  The  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires 
inspection  and  testing  of  leading  edge 
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pneumatic  ducts,  and  repair  or 
replacement,  as  necessary.  This 
amendment  is  prompted  by  reports  of 
cracked  or  ruptured  ducts  which  have 
resulted  in  damage  to  wing  panels  and 
electrical  wiring,  accompanied  by 
erratic  and  erroneous  cockpit 
indications.  This  condition,  if  not 
corrected,  could  lead  to  damage  to  the 
wing  leading  edge,  or  imporper  pilot 
action  in  response  to  misleading  cockpit 
indications. 

EFFECTIVE  DATE:  September  5. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company. 
P.O.  Box  3707.  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  IMFORyATION  CONTACT 
Mr.  Robert  C.  McCracken.  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  431-1947.  Mailing 
address:  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
inspection  and  testing,  and  repair  or 
replacement,  if  required,  on  Boeing 
Model  747  series  airplanes,  was 
published  in  the  Federal  Register  on 
April  14. 1988  (53  FR  12427). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

The  first  commenter,  the  Air 
Transport  Association  (ATA)  of 
America,  agreed  with  the  proposal  in 
stating  that  its  members  expressed  no 
objection  to  the  proposal. 

The  second  commenter.  ]apan  Air 
Lines  ()AL).  suggested  allowing  different 
methods  of  accomplishing  duct  cleaning 
and  inspection.  JAL  reports  that  it  has 
been  successfully  using  a  different 
method  of  cleaning  and  inspecting  the 
duct  sections  than  that  specified  in  the 
Boeing  Alert  Service  Bulletin  called  for 
in  the  proposed  rule.  The  FAA  notes 
that,  as  provided  in  paragraph  E.  of  the 
final  rule,  U.S.  operators  may  use  an 
alternate  method  of  compliance  with  the 
requirements  of  this  AD.  if  approved  by 
FAA.  Further,  this  AD  is  not  mandatory 
for  JAL;  if  the  Japanese  Civil  Aviation 
Board  (JCAB),  as  foreign  regulatory 
authority,  takes  similar  mandatory 
action  for  its  operators,  JAL  may  request 


approval  of  an  alternate  method  of 
compliance  from  the  JCAB. 

JAL  also  asked  the  FAA  to  void  the 
duct  cleaning  and  penetrant  inspection 
method  specified  in  the  Boeing  service 
bulletin.  The  FAA  does  not  concun  the 
FAA  has  no  data,  nor  did  this 
commenter  submit  additional  data,  to 
justify  a  change  in  the  manufacturer's 
service  information. 

The  third  commentor,  while  not 
making  a  specific  request  regarding  the 
proposed  rule,  noted  that,  based  on  its 
experience  with  performing  inspection 
on  over  500  duct  sections, 
circumferential  weld  cracks  accounted 
for  only  35%  of  the  total  failures.  Since 
the  stress-relieving  procedure  specified 
as  terminating  action  for  the  proposed 
rule  addresses  cracks  in  the  weld  areas. 
this  commentor  believes  stress-relieving 
will  not  significantly  improve  duct  life. 
The  FAA  does  not  concur  with  this 
comment.  While  the  data  supplied  by 
the  commentor  indicates  that 
approximately  65%  of  the  duct  failures 
observed  during  their  duct  inspections  in 
the  shop  occurred  in  locations  other 
than  in  the  weld  area,  the  duct  failures 
observed  in  service  and  addressed  by 
this  rule  typically  occur  around  the  weld 
attaching  an  end  flange  to  a  duct. 

The  final  rule  has  been  revised  to 
remove  all  references  to  the  use  of  "later 
FAA-approved  revisions"  of  the 
applicable  service  bulletin,  in  order  to 
be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD. 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD.  as  provided  by  paragraph  E. 

After  a  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require 
adoption  of  the  rule  with  the  change 
noted  above. 

It  is  estimated  that  172  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  120 
manhours  per  airplane  to  accomplish  the 
required  initial  inspection  and  test,  and 
that  the  average  labor  cost  will  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  for  the  initial  required  action 
is  $825,600.  In  addition,  the  required 
repetitive  inspections  will  take  104 
manhours  per  airplane  every  7,000  flight 
cycles,  which  is  approximately  28,000 
flight  hours  nr  fl  33  years.  The  average 
cost  associated  with  the  repetitive 
inspections  is  approximately  $76,690  per 
year. 


The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  el 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  major  under  Executive 
Order  12291  or  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  few,  if  any,  Boeing  Model  747 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  regulatory  docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  RegulaUons  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing;  Applies  to  Model  747  series 

airplanes.  Group  1  and  Group  2  airplanes 
as  listed  in  Boeing  Service  Bulletin  747- 
3eA2074,  dated  February  11. 1988. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  damage  to  wing  panels  and 
electrical  wiring  as  a  result  of  failure  of  wing 
leading  edge  ducts,  accomplish  the  following: 

A.  For  Group  1  airplanes:  prior  to  the 
accumulation  of  7,000  flight  cycles,  or  within 
the  next  3,000  flight  cycles,  whichever  occurs 
later,  after  the  effective  date  of  this  AD, 
accomplish  a  proof  pressure  lest  and 
penetrant  inspection  of  the  wing  leading  edge 
pneumatic  ducts  in  accordance  with  the 
Boeing  Alert  Service  Bulletin  747-38A2074. 
dated  February  11, 1988. 

B.  For  Group  2  airplanes:  prior  to  the 
accumulation  of  7,000  flight  cycles,  or  within 
the  next  3.000  flight  cycles,  whicherer  occura 
later,  after  the  effective  date  of  this  AD, 
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accomplish  a  penetrant  inspection  of  the 
wing  leading  edge  pneumatic  ducts  in 
accordance  with  the  Boeing  Alert  Service 
Bulletin  747-36A2074,  dated  February  11. 
1988. 

C.  For  both  Group  1  and  Croup  2  airplanes, 
repeat  the  penetrant  inspection  required  by 
paragraphs  A.  and  B..  above,  at  intervals  not 
to  exceed  7,000  flight  cycles. 

D.  Accomplishing  the  leading  edge  duct 
weld  stress  relieving  procedure  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
36A2074,  dated  February  11. 1988,  constitutes 
terminating  action  for  the  repetitive  penetrant 
inspections  required  by  paragraph  C.  above. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

F.  For  the  purpose  of  complying  with  this 
AD.  subject  to  acceptance  by  the  assigned 
FAA  Maintenance  Inspector,  the  number  of 
flight  cycles  may  be  determined  by  dividing 
each  airplane's  number  of  hours  time-in- 
service  by  the  operator's  fleet  average  time 
from  takeoff  to  landing  for  the  airplane  type. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for 
accomplishment  of  the  rework  required  by 
this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle,  Washington  98124-2207.  These 
documents  may  be  examined  at  the 
FAA,  Northwrest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

This  amendment  becomes  effective 
September  5. 1988. 

Issued  in  Washington.  DC.  on  July  21. 1988. 
Melvin  C.  Beard. 

Director  of  Airworthiness. 

IFR  Doc.  88-17212  Filed  7-29-88;  8:45  am) 

BILUNG  CODE  4910-1».« 


14  CFR  Part  39 


[Docket  No.  87-NM-162-AD;  Amdt  39- 
5989] 

Airworthiness  Directives;  Canadair 
Modei  CL-44D4  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  Canadair  Model  CL-44D4 
series  airplanes,  which  currently 
requires  inspection  of  the  left  and  right 
main  landing  gear  bogie  beam  for 
cracks,  and  replacement,  if  necessary. 
This  amendment  requires  that  different 
techniques  be  used  to  perform  this 
inspection.  This  action  is  prompted  by 
reports  that  the  inspection  technique 
required  by  the  existing  AD  has  proven 
to  be  unsatisfactory  in  detecting  cracks 
before  failure  occurs.  Cracking  in  the 
bogie  beam,  if  not  detected  and 
corrected,  could  result  in  a  gear  failure 
during  landing  or  takeoff. 
EFFECTIVE  DATE:  September  5. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Canadair.  Ltd..  Commercial  Aircraft 
Technical  Services.  Box  6087.  Station  A, 
Montreal.  Quebec  H3C  309,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  the  FAA.  New  England 
Region.  New  York  Aircraft  Certification 
Office.  181  South  Franklin  Avenue. 
Room  202.  Valley  Stream.  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  Birkenholz.  Airframe 
Branch.  ANE-172.  New  York  Aircraft 
Certification  Office.  FAA.  New  England 
Region.  181  South  Franklin  Avenue. 
Room  202.  Valley  Stream.  New  York 
11581:  telephone  (516)  791-6220. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  revise  AD  68- 
01-06.  Amendment  39-537  (33  FR  257; 
January  9. 1968).  applicable  to  Canadair 
Model  CLr^4D4  series  airplanes,  to 
require  inspection  of  the  left  and  right 
main  landing  gear  bogie  beams  using 
new  inspection  techniques,  was 
published  in  the  Federal  Register  on 
May  11. 1988  (53  FR  16724). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  8  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  12  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  costs 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$3,840. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 


the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  of  the  minimal  cost  of 
compliance  per  airplane  ($480).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

2.  By  revising  AD  68-01-06. 
Amendment  39-537  (33  FR  257;  January 
9. 1968),  as  follows: 

Canadair  Applies  to  all  Model  CL-44D4 
series  airplanes,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  failure  of  the  main  landing  gear 

during  landing  or  takeoff  due  to  cracks  in  the 

main  landing  gear  bogie  beam,  accomplish 

the  following: 

A.  Within  the  next  20  landings  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  20  landings,  perform  a 
visual  inspection  of  the  left  and  right  main 
landing  gear  bogie  beam,  P/N  44-87574.  for 
cracks,  in  accordance  with  paragraph  2.A.(1) 
of  Canadair  Service  Bulletin  493-CL44,  dated 
February  29, 1988. 

B.  At  intervals  not  to  exceed  500  landings 
or  12  months,  whichever  occurs  first,  perform 
the  inspection  and  modification,  if  necessary, 
in  accordance  with  paragraphs  2.A.(2). 
2.A.(3),  2.A.(4)  and  2.A.(5)  of  Canadair 
Service  Bulletin  493-CL44.  dated  February  29 
1988. 


Federal  Register  /  Vol.  53.  No.  147  /  Monday.  August  1,  1988  /  Rules  and  Regulations  28859 


C.  Any  structure  found  to  be  cracked  as  a 
result  of  the  inspections  required  by 
paragraph  A.  or  B..  above,  must  be  replaced, 
prior  to  further  flight,  with  an  airworthy  part 
or  an  FAA-approved  equivalent  part. 

1.  Replacement  parts  muBt  be  inspected 
prior  to  installation,  in  accordance  with 
paragraph  2^.(3)  of  Canadair  Service 
Bulletin  493-CL44.  dated  February  29, 1988. 

2.  Replacement  parts  must  be  repetitively 
inspected  in  accordance  with  paragraphs  A. 
and  B.,  above. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office,  FAA, 
New  England  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Canadair.  Ltd.,  Commercial 
Aircraft  Technical  Services,  Box  6087. 
Station  A,  Montreal,  Quebec  H3C  3G9, 
Canada.  This  document  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  FAA, 
New  England  Region,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream.  New 
York. 

This  action  amends  Amendment  39-537. 

This  amendment  becomes  effective 
September  5, 1988. 

Issued  in  Washington.  DC,  on  July  21, 1988. 
Thomas  E.  McSweeny, 
Acting  Director  of  Airworthiness. 
[PR  Doc.  88-17213  Filed  7-29-88:  8:45  am] 

BIU.INO  CODE  4«10-1}-M 


14  CFR  Part  39 

(Docket  No.  88-NM-27-AO;  Amdt  3»-59901 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  which  currently 
requires  operational  testing  of  fuel  boost 
pump  bypass  valves.  This  action  allows 
for  termination  of  operational  testing  of 
boost  pump  bypass  valves,  when  a 
certain  fuel  system  modification  is 
installed. 

DATES:  Effective  September  5. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 


Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Stephen  S.  Bray,  Propulsion  Branch, 
ANM-140S;  telephone  (206)  431-1969. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  revise 
airworthiness  directive  88-01-06, 
Amendment  39-5823  (53  FR  8;  January  4, 
1988),  applicable  to  Boeing  Model  737 
series  airplanes,  to  allow  for  termination 
of  repetitive  operational  testing  of  boost 
pump  bypass  valves  when  a  certain  fuel 
system  modification  is  installed,  was 
published  in  the  Federal  Register  on 
April  29, 1988  (53  FR  15404). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  the  single 
comment  received.  The  commenter 
supported  the  proposal. 

The  final  rule  has  been  revised  to 
remove  all  references  to  the  use  of  "later 
FAA-approved  revisions  of  the 
applicable  service  bulletin,"  in  order  to 
be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD, 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an  ' 
alternate  means  of  compliance  with  this 
AD,  as  provided  by  paragraph  C. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described. 

It  is  estimated  that  it  will  take 
approximately  3  manhours  per  airplane 
to  accomplish  the  optional  terminating 
action,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  those  U.S.  operators  who  choose  to 
incorporate  the  modification  is 
estimated  to  be  $120  per  airplane. 
The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 


subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any,  Model  737 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendmeol 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  as  follows: 

PART39— IAH«ENDED1 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
Janaury  12. 1983):  and  14  CFR  1189. 

§39.13    [Amended] 

2.  By  revising  AD  88-01-06, 
Amendment  39-5823  (53  FR;  January  4. 
1988),  by  redesignating  paragraph  B.  as 
C,  and  adding  a  new  paragraph  B.,  as 

follows: 

Boeing:  Applies  to  Model  737  series  airplanes 
listed  in  Boeing  Alert  Service  Bulletin 
737-28A1072,  dated  August  27. 1967, 
certificated  in  any  category.  CompHance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  engine  flameout  due  to  boost 

pump  bypass  valve  freezing,  accomplish  the 

following: 

A.  Prior  to  accumulation  of  150  flight  hours 
after  January  27, 1988  (the  effective  date  of 
Amendment  39-5823,  AD  88-01-06).  and 
thereafter  at  intervals  not  to  exceed  300  flight 
hours,  perform  an  operational  test  of  the 
bypass  valves  in  accordance  with  Boeing 
Alert  Service  BulleUn  737-28A1072,  dated 
August  27, 1987. 

B.  The  operational  tests  required  by 
paragraph  A.,  above,  may  be  terminated 
when  the  fuel  system  modifications,  f^etailed 
in  Boeing  Service  Bulletin  737-28A1072. 
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Revision  2,  dated  February  18. 1988.  are 
installed. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  if  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective 
September  5, 1988. 

Issued  in  Washington.  DC,  on  July  21,  1988. 
Thomas  E.  McSweeny, 
Acting  Director  of  Airworthiness. 
[FR  Doc.  88-17210  Filed  7-29-88;  8:45  amj 

WLUNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  87-NM-140-AO:  Amdt  39- 
5987] 

Airworthiness  Directiver.  Locltheed 
Aeronautics  Systems  Company  iModel 
L-101 1-385  Series  Airplanes,  Fuselage 
Numbers  1001  througii  1250 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model  L- 
1011-385  series  airplanes,  which 
requires  inspections  of  the  restraint 
systems  at  flight  attendant  seats, 
removal  of  defective  restraints,  and 
modification  of  the  seat  restraint  and 
guide  mechanisms.  This  amendment  is 
prompted  by  reports  of  improper 
restraint  system  installations,  and 
chafing  of  the  seat  belt  and  harness. 
This  condition,  if  not  corrected,  could 
result  in  the  malfunction  of  seat 
restraints  and  possible  injury  to  flight 
attendant  crew  members  due  to  the  loss 
of  the  restraints. 

DATES:  Effective  September  5, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 


Lockheed  Aeronautical  Systems 
Company,  P.O.  Box  551.  Burbank, 
California  91520,  Attention:  Commercial 
Order  Administration,  Dept.  65-33,  U- 
33,  B-1.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  S.  Chalpin,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L,  FAA,  Northwest 
Mountain  Region.  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beach,  California  90806- 
2425,  telephone  (213)  988-5335. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  which  requires 
the  inspection  of  restraint  systems  at 
flight  attendant  se^ts,  removal  of 
defective  restraints,  and  the 
modification  of  the  seat  restraint  and 
guide  mechanisms  on  L-1011-385  series 
airplanes,  was  published  in  the  Federal 
Register  on  February  16, 1988  (53  FR 
4419).  An  error  was  made  with  regard  to 
the  correct  date  of  the  Lockheed  Service 
Bulletin.  Lockheed  Service  Bulletin  093- 
25-512  was  listed  as  approved  on  June  4, 
1987,  in  the  NPRM.  It  should  have  been 
listed  July  23. 1987. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  indicated  that  they 
no  longer  use  the  retraction  type  seat 
belt  and  harness  for  the  subject  seats. 
They  reasoned  that  since  part  of  the 
justification  for  the  proposed  rule  is 
chafing  caused  by  the  "abrasive 
elements  within  the  retraction  and 
attachment  assembles,"  they  should  not 
be  subjected  to  the  proposed  rule.  The 
FAA  disagrees.  The  FAA  has 
determined  that  any  harness  or  seat  belt 
showing  excessive  wear,  fraying,  and 
stretching  from  whatever  source  (i.e.. 
through  movement  through  the 
retraction  mechanism,  folding,  or 
excessive  use)  must  be  replaced.  This 
determination  is  based  in  part  on  the 
National  Transportation  Safety  Board's 
(NTSB)  study,  which  initiated  FAA's 
investigation  and  NPRM,  that  showed 
that  worn  belts  had  significantly 
degraded  tensile  strength  values  when 
tested. 

These  commenters  also  expressed 
concern  that,  although  they  had  already 
ordered  parts  for  the  modification,  the 
proposed  six-month  compliance  time 


would  not  be  adequate  to  obtain  parts. 
They  suggested  that  the  proposed 
compliance  period  commence  after 
delivery  of  the  parts.  The  FAA  does  not 
concur.  The  required  modification 
utilizes  few  parts,  none  of  which  are 
complex.  After  further  contact  with 
parts  sources,  the  FAA  has  determined 
that  replacement  parts  will  be  available 
within  the  compliance  period. 

Finally,  the  NTSB  suggested  there  was 
the  need  for  a  more  definitive, 
illustrated  guide  in  the  AD  as  to  what 
constitutes  unacceptable  wear  and/or 
damage  to  restraint  system  webbing. 
The  FAA  does  not  concur.  The  FAA 
considers  that  to  include  an  illustrated 
guide  in  this  AD  is  impractical,  «ince 
such  a  guide  could  not  possibly  define  a 
standard  for  o7/ conditions  constituting 
"wear"  and  "damage."  For  example, 
differences  in  the  fabrics  used,  the 
weave,  or  the  size  of  the  webbing  would 
add  to  the  problems  of  developing  a 
standard.  Additionally,  many  different 
conditions  of  webbing  wear  (i.e.,  frayed, 
stretched,  tattered,  ragged,  etc.)  can 
constitute  an  unairworthy  restraint.  A 
risk  would  be  taken  in  that  some 
conditions,  which  could  lead  to 
unairworthy  restraints,  may  not  be 
included  in  the  guide  and,  therefore, 
may  not  be  considered  by  inspectors 
during  the  required  inspections.  The 
FAA  considered  that  emphasis  on 
repetitive  inspections  for  obvious 
damage,  wear,  chafing,  etc.,  which  could 
degrade  the  integrity  of  the  harness/belt 
system,  is  the  most  satisfactory  method 
to  identify  and  eliminate  unairworthy 
restraints. 

Paragraph  B.  of  the  final  rule  has  been 
revised  to  reflect  the  correct  date  of  the 
Lockheed  Service  Bulletin  as  "July  23, 
1987." 

Additionally,  the  final  rule  has  been 
revised  to  remove  all  references  to  the 
use  of  "later  FAA-approved  revisions  of 
the  applicable  ser\'ice  bulletin,"  in  order 
to  be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD, 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD.  as  provided  by  paragraph  C. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule  as 
proposed,  with  the  changes  described 
above. 

It  is  estimated  that  91  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  3  manhours 
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per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
could  be  $40  per  manhour.  The  actual 
costs  of  the  modification  parts  are 
estimated  to  be  $120  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $21,840. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few,  if  any. 
Model  L-1011-385  series  airplanes  are 
operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  as  follows; 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449. 
January  12,  1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Lockheed  Aeronautical  Systems  Company: 

Applies  to  Lockheed  Model  1^1011-385 
series  airplanes.  Serial  Numbers  1001 
through  1250.  certificated  in  any 
category.  Compliance  is  required  within 
six  months  after  the  effective  date  of  this 
Airworthiness  Directive  (AD),  unless 
previously  accomplished. 
To  prevent  injury  to  flight  attendants, 
resulting  from  the  use  of  unairworthy  seat 


belts  and  shoulder  harnesses,  accomplish  the 
following: 

A.  Visually  inspect  flight  attendant  seat 
belts  and  shoulder  harnesses  for  any  wear, 
fraying,  or  stretching  of  belt  webbing. 
Thereafter,  continue  to  inspect  the  seat  belts 
and  shoulder  harnesses  at  intervals  not  to 
exceed  1,500  hour  time-in  service.  Replace, 
prior  to  further  flight,  any  unit  showing 
excessive  wear  and/or  damage. 

B.  Install  two-end  shroud.  Health-Techna 
Part  Number  H0161-1,  to  all  MPD2-1100-(    ) 
seats,  in  accordance  with  Ijjckheed  Service 
Bulletin  093-25-517,  dated  July  23, 1987. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Los  Angeles  Aircraft 
Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Lockheed  Aeronautical 
Systems  Company.  P.O.  Box  551. 
Burbank,  California  91520.  Attention: 
Commercial  Order  Administration, 
Dept.  65-33,  U-33,  B-1.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office.  3229  East 
Spring  Street.  Long  Beach,  California. 

This  amendment  becomes  effective 
September  5. 1988. 

Issued  in  Washington.  DC.  on  July  21. 1988. 
Melvin  C.  Beard, 
Director  of  Airworthiness. 
[FR  Doc.  88-17209  Filed  7-29-88;  8:45  am] 
BILLING  C0D€  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  88-ACE-04] 

Cancellation  of  Transition  Area— Spirit 
Lake,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Correction  to  final  rule. 


SUMMARY:  This  action  corrects  the 
effective  date  for  the  Spirit  Lake,  Iowa, 
transition  area  cancellation  which  was 
incorrectly  cited  as  October  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Earp,  Airspace  Specialist,  Traffic 
Management  and  Airspace  Branch,  Air 


Traffic  Division,  ACE-540,  FAA.  Central 

Region,  601  East  12th  Street,  Kansas 

City.  Missouri  64106,  Telephone  (316) 

426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  18, 1988,  the  Federal  Aviation 
Administration  published  Federal 
Register  Document  88-11049  which 
amended  the  Spirit  Lake.  Iowa, 
transition  area  (53  FR  17689). 
Inadvertently,  the  effective  date  was 
incorrectly  listed.  This  action  corrects 
that  mistake. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  88-11049,  beginning  on  page 
17689  of  the  Federal  Register  published 
on  May  19, 1988.  should  be  amended  to 
reflect  the  correct  effective  date  of 
August  25. 1988. 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
EO  10854;  49  U.S.C.  106(g),  (Revised  Pub.  L. 
97^*49,  January  12, 1983);  14  CFR  11.69) 

Issued  in  Kansas  City,  Missouri,  on  July  22, 
1988. 

William  Behan. 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  88-17205  Filed  7-29-88;  8:45  am) 

BILLING  CODE  4910-13-M 

14  CFR  Part  71 

[Airspace  Docket  No.  88-ACE-02) 

Designation  of  Transaction  Area- 
Fairmont,  NE 

AGENCY:  Federal  Aviation 

Administrration  (FAA),  DOT. 

action:  Correction  to  final  rule. 

SUMMARY:  This  action  corrects  the 
effective  date  for  the  Fairmont, 
Nebraska,  transition  area  designation 
which  was  incorrectly  cited  as  October 
22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Earp,  Airspace  Specialist,  Traffic 

Management  and  Airspace  Branch,  Air 

Traffic  Division,  ACE-540,  FAA,  Central 

Region,  601  East  12th  Street.  Kansas 

City.  Missouri  64106,  Telephone  (816) 

426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  14, 1988,  the  FAA  published 
Federal  Register  Document  88-13293 
which  amended  the  Fairmont,  Nebraska, 
transition  area  (53  FR  22137). 
Inadvertently,  the  effective  date  was 
incorrectly  listed.  This  action  corrects 
that  mistake. 
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Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  88-13293.  beginning  on  page 
22137  of  the  Federal  Register,  published 
on  June  14. 1988.  should  be  amended  to 
reflect  the  correct  effective  date  of 
August  25. 198a 

Authority:  48  U.S.C.  134a(a),  1354(a).  1510: 
10854;  49  U.S.C  106(g).  (Rev.  Pub.  L  97-449, 
January  12, 1983;  14  CFR  11.69)  Issued  in 
Kansas  City,  Missouri,  on  July  22, 1988. 
William  Behan 

Acting  Manager.  Air  Traffic  Division. 
|FR  Doc.  88-17206  Filed  7-29-88;  8:45  am] 

BILLING  CODE  4910-13-11 


14  CFR  Parts  71  and  75 
[Airspww  Docket  Na  S8-ANM-5] 

Alteration  of  VOR  Federal  Airways,  Jet 
Routes  and  Low  Altitude  Reporting 
Points 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  name  of  the  Casper.  WY. 
very  high  frequency  omni-directional 
radio  range  and  tactical  air  navigational 
aid  (VORTAC)  has  been  changed  to 
Muddy  Mountain.  The  Casper  VORTAC 
is  not  located  on  the  Casper  Airport.  In 
accordance  with  FAA  Handbook 
7400.2C,  Procedures  for  Handling 
Airspace  Matters,  navigational  aids  not 
located  on  that  airport  surface  should 
not  have  the  name  of  the  airport.  This 
action  is  to  change  the  name  of  airspace 
designations  which  use  the  Casper 
VORTAC  in  order  to  correspond  to  the 
changed  name  of  the  VORTAC. 
However,  no  change  in  the  airspace 
configuration  results  from  this  action. 

EFFECTIVE  DATE:  0901  u.t.c.  October  20, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

The  purpose  of  these  amendments  to 
Parts  71  and  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  71  and  75)  is 
to  change  the  name  of  the  Casper,  WY. 
VORTAC  to  Muddy  Mountain.  These 
amendments  are  consistent  with  the 
requirements  of  FAA  Handbook 
7400.2C.  The  Casper  VORTAC  is  not 
located  on  the  Casper  Airport;  therefore. 


this  name  change  is  mandatory.  This 
action  increases  aviation  safety  by 
eliminating  navigational  errors  for 
flights  landing  at  Cas];>er.  This  action 
changes  airspace  descriptions  to 
incorporate  the  new  name  but  makes  no 
change  to  the  configuration  of  controlled 
airspace.  Sections  71.123,  71.203  and 
75.100  of  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.aD  dated  January  4. 
1988. 

Because  this  action  only  changes  the 
name  of  the  Casper,  WY,  VORTAC  to 

Muddy  Mountain  but  does  not  alter 
controlled  airspace,  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary  because  these 
actions  are  minor  tecluiical  amendments 
in  which  the  public  would  not  be 
particularly  interested. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

75 

Aviation  safety,  VOR  Federal 
airways.  Low  altitude  reporting  points. 
Jet  routes. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Parts  71  and  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  75)  are  amended,  as 
follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
EO  10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12,  1983);  14  CFR  11.69. 

§71.123    [Amwtdad] 

2.  §  71.123  is  amended  as  follows: 


V-19,  V-28,  V-8S,  V-235.  V-298,  V-330.  V-401 
and  V-589    (Amended) 

Wherever  "Casper"  appears 
substitute  "Muddy  Mountain" 

S71J»3    (AnMfMtodl 

3.  S  71.203  is  amended  as  follows: 
Casper,  WY    [Removed) 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

4.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
EO  10654:  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12, 1983);  14  CFR  11.89. 

§75.100    [Amended] 

5.  §  75.100  is  amended  as  follows: 

1-13. 1-107. 1-15S.  J-ITB.  1-202    (Amended] 

Wherever  "Casper"  appears 
substitute  "Muddy  Mountain". 

Issued  in  Washington,  DC.  on  July  20, 198& 
Shelomo  Wugalter. 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

[FR  Doc.  8a-17208  Filed  7-29-88;  8:45  am] 

BILLJNQ  CODE  4t10-19-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Parts  371  and  385 

[Docket  No.  80505-S105] 

Exports  to  Nortti  Korea;  Expansion  of 
Anti-Terrorism  Controls 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 

ACTION:  Interim  rule  and  request  for 
public  comment. 

SUMMARY:  The  Department  of 
Commerce  has  the  authority  under 
section  6  of  the  Export  Administration 
Act  of  1979  (EAA).  as  amended,  to 
control  exports  to  countries  that  have 
repeatedly  supported  acts  of 
international  terrorism.  On  January  20, 
1938.  the  Secretary  of  State  determined 
that  North  Korea  is  a  country  that  has 
repeatedly  supported  acts  of 
international  terrorism.  Accordingly, 
this  rule  amends  the  Export 
Administration  Regulations  (EAR)  by 
extending  anti-terrorism  controls  on 
exports  to  North  Korea. 

The  anti-terrorism  controls  are  in 
addition  to  the  validated  license 
controls  for  foreign  policy  purposes 
covering  the  export  and  reexport  of 
virtually  all  U.S.-origin  commodities  and 
technical  data  lo  North  Korea. 
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DATES:  Effective  Date:  The  amendmonts 
affecting  S  385.1  are  effective  August  1. 
1988.  Because  of  statutory  requirements, 
the  amendments  affecting  section  371.17 
are  effective  September  15, 1988. 

Comment  Date:  Comments  on  §  371.17 
must  be  received  by  August  31, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glen  Schroeder,  Office  of  Technology 
and  Policy  Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202)  377- 
3160. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements  and 
Invitation  to  Comment 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  does  not  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.]. 

3.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  requires  that  this  rule  be  published 
in  interim  form  because  this  rule  is 
removing  North  Korea  from  that  group 
of  countries  for  which  General  License 
GLR  is  available  for  replacement  parts 
for  aircraft,  helicopters,  or  national 
security  controlled  commodities.  No 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an  opportunity 
for  public  comment  be  given  for  this 
rule. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Act  (5  U.S.C.  553),  or  by 
any  other  law,  under  sections  603(a)  and 
604(a)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  803(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 


Because  this  rule  is  being  issued  in 
interim  form,  comments  will  be 
considered  in  the  development  of  final 
regulations.  Accordingly,  the 
Department  encourages  interested 
persons  who  wish  to  comment  to  do  so 
at  the  earliest  possible  time  to  permit 
the  fullest  consideration  of  their  views. 
The  period  for  comments  submission 
will  close  August  31, 1988.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  person 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of 
final  regulations. 

All  public  comments  on  these 
regulations  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  the 
Department  requires  comments  in 
written  form.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  be  made  available  for  public 
inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4886,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records 
may  be  obtained  from  Margaret  Cornejo, 
Bureau  of  Export  Administration 
Freedom  of  Information  Officer,  at  the 
above  address  or  by  calling  (202)  377- 
2593. 

List  of  Subjects  in  15  CFR  Farts  371  and 
385 

Communist  countries,  Exports, 
Reporting  and  recordkeeping 
requirements. 


Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 

PARTS  368-399— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
Parts  371  and  385  continues  to  read  as 
follows: 

Authority:  Pub.  L  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.].  as  amended  by  Pub. 
L.  97-145  of  December  29, 1981  and  by  Pub.  L. 
99-64  of  July  12, 1985;  E.0. 12525  of  July  12, 
1985  (50  FR  28757.  July  16. 1985);  Pub.  L.  95- 
223  of  December  28. 1977  (50  U.S.C.  1701  et 
seq.]:  E.0. 12532  of  September  9. 1985  (50  FR 
36861,  September  10, 1985)  as  affected  by 
notice  of  September  4, 1986  (51  FR  31925, 
September  8, 1986);  Pub.  L.  99-440  of  October 
2,  1986  (22  U.S.C.  5001  et  seq.]:  and  E.0. 12571 
of  October  27, 1986  (51  FR  39505,  October  29. 
1986). 

PART  371— [AMENDED] 

2.  Section  371.17(e)(2)(vi)  is  revised  to 
read  as  follows: 

§  37 1 .1 7    General  License  GLR;  Return  or 
Replacement  of  Certain  Commodities. 


(e)  *  *  * 

(2)  *  *  * 

(vi)  No  replacement  part  shall  be 
exported  under  this  general  license  to 
Cuba.  Iran,  Syria,  the  People's 
Democratic  Republic  of  Yemen,  Libya, 
or  North  Korea  (countries  designated  by 
the  Secretary  of  State  as  supporting  acts 
of  international  terrorism)  if  the 
commodity  to  be  repaired  is  an  aircraft, 
helicopter,  or  national  security 
controlled  commodity. 


PART  385— [AMENDED] 

3.  Section  385.1  is  amended  by 
removing  paragraph  (b)(1),  redesignating 
pargraph  (b)(2)  as  (c)  and  by  revising  the 
remaining  text  in  paragraph  (b)  to  read 
as  follows: 

§385.1     Country  Group  Z ':  North  Korea, 
Vietnam,  Cambodia  and  Cuba. 

.         ♦         •         ♦         * 

(b)  North  Korea  and  Cuba  have  been 
designated  by  the  Secretary  of  State  as 
countries  that  have  repeatedly  provided 
support  for  acts  of  international 
terrorism. 

(c)  *  *  * 


'  See  Supplement  No.  1  to  Part  370  for  listing  of 
Country  Groups. 
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Dated:  |uly  9. 1968. 
Michael  Zaduuia, 

A  ssistanl  Secretary  for  Export 

Administration. 

(FR  Doc.  88-17217  Filed  7-29-88;  8:45  am| 

BILLING  CODE  3S10-OT-M 


15  CFR  Part  375 

[Docket  No.  80507-0107] 

EstabRshment  of  Import  Certificate/ 
Delivery  Verification  Procedure  'or 
Australia 

agency:  Bureau  of  Export 
Administration,  Commerce. 

action:  Final  rule;  extension  of 
compliance  date. 

summary:  On  July  5, 1988  (53  FR  25144] 
the  Bureau  of  Export  Administration 
published  a  final  rule  establishing  new 
documentation  requirements  for  exports 
to  Australia  under  the  Import 
Certificate/Delivery  Verification  (IC/ 
DV)  procedure.  The  rule  provided  that 
as  of  August  19, 1988,  the  Bureau  of 
Export  Administration  would  begin 
accepting  the  Australian  Import 
Certificate  as  supporting  documentation 
for  the  export  license  application  {Form 
rTA-622PJ.  It  also  provided  for  a  grace 
period  until  October  3, 1988,  within 
which  either  the  Australian  Import 
Certificate  or  the  Statement  by  Ultimate 
Consignee  and  Purchaser  (Form  ITA- 
629P)  would  be  accepted  by  the  Bureau 
of  Export  Administration.  After  October 
3  only  the  Import  Certificate  would  be 
acceptable.  This  rule  amends  that 
previous  rule  by  extending  the  grace 
period  indefinitely  in  order  to  allow  both 
governments  more  time  to  integrate  their 
procedures  for  implementing  new 
documentation  requirements.  Starting 
August  19, 1988,  exporters  may.  at  their 
discretion,  submit  the  Australian  Import 
Certificate,  but  the  Department  of 
Commerce  will  continue  to  accept  Form 
ITA-629P  until  a  rule  is  issued 
establishing  a  new  date  after  which  only 
the  Australian  Import  Certificate  can  be 
used. 

dates:  This  rule  is  effective  July  5, 1988. 
Starting  August  19, 1988,  license 
applications  for  exports  to  Australia  will 
be  accepted  if  supported  by  either  an 
Australian  Import  Certificate  or  a  Form 
ITA-629P. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willard  Fisher,  Regulations  Branch. 
Office  of  Technology  and  Policy 
Analysis.  Biu-eau  of  Export 
Administration.  Telephone:  (202)  377- 
3856. 


SUPPLEMENTARY  INFORMATION: 
Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)),  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
pubhc  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  liecause  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  The  Import  Certificate  and  Delivery 
Verification  (IC/DV)  requirement  set 
forth  in  Part  375  supersedes  the 
requirement  for  Form  ITA-629P, 
Statement  by  Ultimate  Consignee  and 
Purchaser  (approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0625-0136)  to  accompany 
license  applications  for  exports  and 
reexports  to  Austrialia.  The  Import 
Certificate  and  Delivery  Verification 
Certificate  are  issued  by  the 
Government  of  Australia  and  do  not 
constitute  collection  of  information 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.Q  3501  et 
seq.). 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 


this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 

addressed  to  Patricia  Muldonian,  Ofilce 
of  Technology  and  Policy  Analysis. 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273. 
Washington,  DC  20044. 

List  of  Subjects  in  15  CFR  Part  375 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly.  15  CFR  Part  375  of  the 
Expert  Administration  Regulations  is 
amended  as  follows: 

PART  375— {AMENDED] 

1.  The  authority  citations  for  15  CFR 
Part  375  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  etseq.].  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L 
99-64  of  July  12, 1985;  E.0. 12525  of  July  12. 
1985  (50  FR  28757.  July  16, 1985). 

§375.1    [Amended] 

2.  The  table  in  §  375.1  is  amended  by 
adding  a  footnote  1  after  the  word 
"Australia"  in  the  column  tilled  "and  the 
country  of  destination  is:"  reading  as 
follows:  'The  Bureau  of  Export 
Administration  will  accept  either  the 
Australian  Import  Certificate  or  Form 
ITA-629P.  Statement  by  Ultimate 
Consignee  and  Jhirchaser." 

§375.3    [Amended] 

3.  The  footnote  in  §  375.3(b)  is  revised 
to  read  as  follows:  "For  exports  to 
Australia,  the  Bureau  of  Export 
Administration  will  accept  either  the 
Australian  Import  Certificate  or  Form 
ITA-629P,  Statement  by  Ultimate 
Consignee  and  Purchaser.  See  §  375.4  for 
Swiss  Blue  Import  Certificate 
requirements.  §  375.5  for  Yugoslav  End- 
Use  Certificate  requirements.  §  375.6  for 
People's  Republic  of  China  End-User 
Certificate  requirements." 

Dated:  July  27. 1988. 
Michael  E.  Zacharia. 

Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  8&-17216  Filed  7-29- CG;  8:45  am] 

BILUMQ  CODE  3SI0-OT-M 


15  CFR  Part  399 
[Docket  l«o.  80742-8142) 

Revisions  to  ttie  Export  Administration 
Regulations  Based  on  COCOM  Review; 
Electronic  Computers 

agency:  Bureau  of  Export 
Administration  Commerce. 

ACTION:  Final  rule. 
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summary:  The  Bureau  of  Export 
Administration  maintains  the 
Commodity  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  rule  amends  Export 
Control  Commodity  Number  (ECCN) 
1565A,  which  controls  electronic 
computers  and  related  equipment,  by 
significantly  reducing  the  restrictions  on 
exports  of  computers,  computer 
peripherals,  and  computerized 
equipment. 

This  revision  has  resulted  from  a 
review  of  strategic  controls  maintained 
by  the  U.S.  and  allied  countries  through 
the  Coordinating  Committee  (COCOM). 
Such  multilateral  controls  restrict  the 
availability  of  strategic  items  to 
controlled  countries.  With  the 
concurrence  of  the  Department  of 
Defense,  the  Department  of  Commerce 
has  determined  that  this  rule  is 
necessary  to  protect  U.S.  national 
interests. 
EFFECTIVE  DATE:  August  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

For  questions  of  a  technical  nature 
regarding  equipment  controlled  for 
export  under  ECCN  1565A,  call  Raj 
Dheer,  Computer  Systems  Technology 
Center,  Office  of  Technology  and  Policy 
Analysis,  Telephone:  (202)  377-0708. 

SUPPLEMENTARY  INFORMATION:  This  rule 
significantly  reduces  export  restrictions 
on  computers  and  related  equipment 
classified  under  ECCN  1565A  on  the 
Commodity  Control  List.  Specifically,  it 
eases  licensing  standards  on  exports  to 
controlled  countries  of  lower  level 
computers  and  computer  peripherals, 
while  maintaining  restrictions  on 
strategic  items  such  as  engineering 
workstations.  An  increase  in  Advisory 
Note  12  levels,  from  48  to  78  Mbit/sec, 
will  allow  more  license  approvals  for 
the  Soviet  Union  under  the  "no 
exceptions"  policy.  Increases  in 
Advisory  Note  9,  from  28  to  43  Mbit/ 
sec,  will  not  only  shorten  licensing 
times  for  controlled  countries,  but  will 
increase  significantly  the  range  of 
products  eligible  for  General  Licenses 
G-COM  and  GFW. 

Advisory  Note  17  for  the  People's 
Republic  of  China  has  been  amended  to 
permit  the  export  of  digital  computers 
having  a  total  processing  data  rate  of 
550  Mbit  per  second,  and  increase  from 
the  prior  level  of  285  Mbit  per  second.  In 
addition,  the  bulk  sale  limit  for  the 
export  of  personal  computers  and 
business  computers  has  been  increased 
from  15  Mbit  per  second  to  136  Mbit  per 
second  (Advisory  Note  20  for  the 
People's  Republic  of  China). 


Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA),  as 
amended  (50  U.S.C.  app.  2412(a)), 
exempts  this  rule  from  all  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553), 
including  those  requiring  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  comment,  and  a 
delay  in  effective  date.  This  rule  also  is 
exempt  from  the  APA  requirements 
because  it  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  Section  13(b)  of  the  EAA  does 
not  require  that  this  rule  be  published  in 
proposed  form  because  this  rule 
implements  regulatory  changes  based  on 
COCOM  review.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  contains  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  This  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0694-0013.  Public  reporting 
burden  for  computer  export  applications 
is  estimated  to  very  from  one  to  five 
hours  per  response,  with  an  average  of 
two  and  a  half  hours  per  response.  This 
includes  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
commenters  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  Office  of  Administration,  Bureau  of 
Export  Administration,  Room  3889, 
Department  of  Commerce,  Washington, 
DC  20230  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget, 
Washington,  DC  20503. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Joan  Maguire,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  399 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  399  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368  through  399)  is  amended  as 
follows: 

PART  399— [AMENDED] 

1.  The  authority  citation  for  Part  399 
continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503  (50 
use.  app.  2401  et  seq.].  as  amended  by  Pub. 
L.  97-145  of  December  29. 1981  and  by  Pub.  L 
99-64  of  July  2, 1985;  E.0. 12525  of  July  12. 
1985  (50  FR  28757.  July  16, 1985):  Pub.  L  9S- 
223  of  December  28. 1977  (50  U.S.C.  1701  et 
seq.):  E.0. 12532  of  September  9. 1985  (50  FR 
36861.  September  la  1985)  as  affected  by 
notice  of  September  4. 1986  (51  FR  31925. 
September  8. 1986);  Pub.  L  99-440  of  October 
2, 1986  (22  U.S.C.  5001  et  seq.]:  and  E.0. 12571 
of  October  27, 1986  (51  FR  39505,  October  29. 
1986). 

Supplement  No.  1  to§  399.1    /Amended] 

2.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  in  ECCN  1565A,  the 
parenthetical  clause  appearing  after  the 
heading  is  revised  to  read  as  set  forth 
below  and  the  "List  of  Electronic 
Computers  and  Related  Equipment 
Controlled  by  ECCN  1565A"  is  amended 
as  follows: 

Paragraph  (f)(3)  is  amended  by 
removing  "or"  from  the  end  of  the 
paragraph; 

Paragraph  (f)(4)  is  amended  by  adding 
"or   after  the  semi-colon  at  the  end  of 
the  paragraph: 

The  Note  following  paragraph 
(h)(l)(i)(G)  is  amended  by  revising  the 
reference  to  "ECCN  1529i(b)(6)(ii)"  to 
read  "ECCN  1529(b)(6)": 

The  Note  following  paragraph 
(h)(2)(i)(A)  is  amended  by  revising  the 
reference  in  paragraph  (a)  to  "5.5  million 
bits  per  second"  to  read  "5.5  million 
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bit/s".  by  revising  the  reference  in 
paragraph  (b)  to  "200  million  bits"  to 
read  "320  million  bit",  by  revising  in 
paragraph  (c)  the  words  "one 
independent  drive"  to  read  "two 
independent  drives,"  and  by  revising 
paragraph  (d)  to  read  as  set  forth  below; 

Paragraph  {h){2)(i)(F)  is  amended  by 
revising  the  reference  to  "43  million  bit 
per  second"  to  read  '54  million  bit/s"; 

Paragraph  (h)(2)(i)(G)  is  amended  by 
revising  the  reference  to  "100  million 
bits  per  second"  to  read  "100  million 
bit/s"  and  by  removing  "and"  after  the 
semicolon  at  the  end  of  the  paragraph; 

Paragraph  (h)(2)(i))(J)(2)  is  revised  to 
read  as  set  forth  below; 

Paragraph  (h)(2)(ii)(D)  is  amended  by 
revising  the  reference  to  "15  million  bits 
per  second"  to  read  "15  million  bit/s"; 

Paragraph  (h)(2)(ii)(E)  is  amended  by 
revising  the  reference  to  "9.8  million 
bits"  to  read  "9.8  million  bit"; 

Paragraph  (h)(2)(ii)(F)(;)  is  amended 
by  revising  the  reference  to  "5.5  million 
bits  per  second"  to  read  "5.5  million 
bit/s"; 

Paragraph  (h)(2)(ii)(F)(2)  is  amended 
by  revising  the  reference  to  "200  million 
bits"  to  read  "320  million  bits"; 

Paragraph  (h)(2)(ii)(F)(5)  is  amended 
by  revising  the  words  "one  independent 
drive"  to  read  "two  independent 
drives"; 

Paragraph  (h)(2)(ii)(F)(4)  is  revised  to 
read  as  set  forth  below; 

Paragraph  (h)(2)(ii)(G)  is  amended  by 
revising  the  reference  to  "ECCN  1519(c)" 
to  read  "ECCN  1519(a)(2)"; 

Paragraph  (h){2)(ii)(H)  is  revised  to 
read  as  set  forth  below; 

Paragraph  (h)(2)(ii)(J)(2)  is  revised  to 
read  as  set  forth  below; 

Paragraph  (h)(2)(iii)(D)  is  amended  by 
revising  the  reference  to  "6.5  million  bits 
per  second"  to  read  "6.5  million  bit/s"; 

Paragraph  {h)(2)(iii)(E)  is  amended  by 
revising  the  reference  to  "6.2  million 
bits"  to  read  "6.2  million  bit"; 

Paragraph  (h)(2)(iii)(J)(7)  is  amended 
by  revising  the  reference  to  "5.5  million 
bits  per  second"  to  read  "5.5  million  bit/ 
s"; 

Paragraph  (h)(2)(iii)(J)(2)  is  amended 
by  revising  the  reference  to  "200  million 
bits"  to  read  "200  million  bit"; 

Paragraph  (h)(2)(iii){J)(4)  is  amended 
by  adding  the  word  "and"  after  the 
semicolon; 

Paragraph  (h)(2)(iv)(K)(2)(iii)  is 
redesignated  as  paragraph 
(h)(2)(iv)(K)(2){y/il: 

Paragraphs  (h)(2)(iv)(L),  (M).  and  (N) 
are  revised  to  read  as  set  forth  below; 

Paragraph  (h)(2)(iv)(P)  is  removed; 

Paragraphs  (h)(2)(iv)(Q)  through  (S) 
are  redesignated  as  new  paragraphs 
(h)(2)(iv)(P)  through  (R); 


Newly  redesignated  paragraph 
(h)(2)(iv)(Q)(7)  is  amended  by  revising 
the  reference  to  "17  million  bits"  to  read 
"17  million  bit"; 

Newly  redesignated  paragraph 
(h)(2)(iv)(Q)(2)  is  amended  by  revising 
the  reference  to  "0.52  million  bits  per 
second"  to  read  "0.52  million  bit/s"; 

Newly  redesignated  paragraph 
(h)(2)(iv)(Q)(J)  is  amended  by  adding  an 
"or"  after  the  semi-colon  at  the  end  of 
the  paragraph; 

Newly  redesignated  paragraph 
{h)(2)(iv)(R)(/)  is  amended  by  revising 
the  reference  to  "131  bits  per  mm  (3,300 
bits  per  inch)"  to  read  "131  bit  per  mm 
(3,300  bit  per  inch)"  and  by  removing 
"or"  that  appears  after  the  semi-colon  at 
the  end  of  the  paragraph; 

Newly  redesignated  paragraph 
{h)(2)(iv)(R)(2)  is  amended  by  revising 
the  reference  to  "2.66  million  bits  per 
second"  to  read  "2.66  million  bit/s"; 

Paragraph  (h)(2)(v)(A)  is  amended  by 
removing  "or"  that  appears  after  the 
semicolon  at  the  end  of  the  paragraph; 

Paragraphs  (h)(2)(v)(C)  and  (h)(2)(vi) 
are  added  to  read  as  set  forth  below; 

Advisory  Note  3  is  amended  by 
redesignating  paragraphs  (b) 
introductory  text,  (b)(1)  and  (b)(2)  as 
paragraphs  (b)(1),  (b)(2)  and  (b)(3)  and 
by  removing  the  word  "and"  at  the  end 
of  the  newly  redesignated  paragraph 
(b)(1);  paragraph  (c)(2)  is  amended  by 
revising  "ECCN  1586"  to  read  "ECCN 
1586A"; 

Technical  Note  3  to  Advisory  Note  3 
is  amended  by  revising  the  words  "and 
the  generating  of  functions"  that  appear 
at  the  end  of  the  note  to  read  "or  the 
generating  of  functions"; 

Advisory  Note  5  is  amended  by 
revising  the  reference  in  paragraph  (c)  to 
"43  million  bits  per  second"  to  read  "43 
million  bit  per  second"  and  by  revising 
in  paragraph  (d)(2)  the  words 
"paragraph  (h)(l)(i)(C)  to  (h)(l)(i)(E)  and 
(M)"  to  read  "paragraphs  (h)(l)(i)(E)  to 
(M)": 

Advisory  Note  7  is  amended  by 
revising  "ECCN  1565"  in  paragraph 
(a)(1)  to  read  "this  ECCN  1565A";  by 
adding  "that  are  identified  by  the  code 
letter  'A'  "  after  the  word  "List"  and 
before  the  semicolon  at  the  end  of 
paragraph  (a)(2);  and  by  removing 
"service"  after  "supplier's"  and  before 
"organization"  in  paragraph  (c) 
introductory  text; 

The  Technical  Note  to  Advisory  Note 
7  is  amended  by  revising  the  references 
to  "ECCN  1564",  "ECCN  1572",  and 
"ECCN  1586"  to  read  "ECCN  1564A". 
"ECCN  1572A"  and  "ECCN  1586A" 
respectively  in  paragraphs  (a)  through 
(d); 

Advisory  Notes  9  and  12  are  revised 
to  read  as  set  forth  below; 


Advisory  Note  16  is  redesignated  as 
Note  16  and  definitions  are  added  in 
alphabetical  order  to  read  as  set  forth 
below  for  the  terms  "block  move  data 
rate,"  "gateway,"  and  "internetwork 
gateway";  the  definition  of  "maximum 
bit  packing  density"  is  amended  by 
revising  the  reference  to  "ISO  1862- 
1975"  to  read  "ISO  1863-1975";  the 
definition  of  "multi-data-stream 
processing"  is  revised  to  read  as  set 
forth  below;  the  words  "cartridge  type" 
that  appear  in  the  definition  of  "net 
capacity"  are  revised  to  read  "cartridge- 
type";  the  reference  to  "16  bits"  that 
appears  in  Note  1  under  the  definition  of 
"numbers  of  bits  in  a"  is  revised  to  read 
"16  bit";  the  reference  to  "30  bits"  that 
appears  in  paragraph  (b)  under  the 
definition  of  "number  of  bits  in  a 
floating  point  operand"  is  revised  to 
read  "30  bit";  and  entries  are  added  to 
the  table  that  appears  in  the  Note  to  the 
definition  of  "total  connected  capacity" 
to  read  as  set  forth  below; 

Advisory  Note  17  (for  the  People's 
Republic  of  China)  is  amended  by 
revising  paragraph  (b)(1)  to  read  as  set 
forth  below;  by  removing  paragraph 
(b)(2),  by  redesignating  paragraph  (b)(3) 
as  new  paragraph  (b)(2),  by  revising 
newly  redesignated  paragraph  (b)(2)  to 
read  as  set  forth  below,  and  by  revising 
paragraph  (c)  introductory  text  and 
paragraph  (c)(1)  to  read  as  set  forth 
below;  and 

Advisory  Notes  18, 19,  and  20  (for  the 
People's  Republic  of  China)  are  revised 
to  read  as  set  forth  below. 

1565A  Electronic  computers,  "related 
equipment,"  equipment  or  systems  containing 
electronic  computers;  and  specially  designed 
components  and  accessories  therefor. 

(For  the  export  control  status  oi  "computer 
software,"  see  Supplement  No.  3  to  Part  379). 


List  of  Electronic  Computers  and  Related 
Equipment  Controlled  by  ECCN  1565A 

***** 

(h)  •  *  * 
(2)  *  *  • 
(i)  •  •  • 
(A)  *  *  * 

(Note):  *  •  *  (d)  A  "total  access  rate"  not 
exceeding  80  accesses  per  second  with  a 
maximum  "access  rate"  of  40  accesses  per 
second  per  drive; 


(1)  *  *  \ 

(2)  "Locai  area  networks"  that  are 
excluded  from  control; 

(Note:  *  *  •] 


(ii)  *   •   * 
(F)  •  *  * 
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(4)  A  "total  access  rate"  not  exceeding 

80  accesses  per  second  with  a  maximum 

"access  rate"  of  40  accesses  per  second 

per  drive; 

(I)  *  *  * 

[2]  "Local  area  networks"  that  are 

excluded  from  control; 

(Note:  •   *   *] 

***** 

(iii)*  *  * 

(H)  They  do  not  include  analog-to- 
digital  or  digital-to-analog  converter 
microcircuits  exceeding  the  limits  of 
ECCN  1568; 

(Note:  This  does  not  apply  in  the  case  of 
direct  driven  video  monitors  for  normal 
commercial  television;] 
♦         *         »         •         * 

(iv)*  *  * 

(L)  Displays  or  monitors  having  all  of 
the  following  characteristics: 

[1]  Not  including  equipment  described 
in  paragraph  (h)(l)(ii)  above; 

[2]  Not  containing  cathode  ray  tubes 
controlled  by  ECCN  1541A; 

[3]  If  capable  of  other  than  alpha- 
numeric characters,  graphs  and  symbols, 
in  fixed  formats: 

(/]  Not  more  than  1,024  resolvpble 
elements  along  any  axis; 

[if]  Not  more  than  16  shades  of  gray  or 
color  and 

[iii]  The  "maximum  bit  transfer  rate" 
from  the  electronic  computer  to  the 
display  does  not  exceed  19,200  bit/s; 

(Note:  Paragraphs  (h)(2)(iv)(L)(3)  [ii]  and 
[iii]  above  do  not  apply  in  the  case  of  direct 
driven  video  monitors.] 

(M)  Displays  or  monitors  having  all  of 
the  following  characteristics: 

[1]  They  do  not  contain  cathode-ray 
tubes; 

[2]  They  are  not  capable  of  displaying 
more  than  3  levels  (i.e..  off.  intermediate 
and  full  on);  and 

[3]  They  do  not  have  as  an  integral 
part  of  the  display  device: 

[i]  Circuitry;  or 

[ii)  Non-mechanical  character 
generation  devices; 

(N)  Displays  having  all  of  the 
following  characteristics: 

[1]  Not  containing  cathode-ray  tubes 
controlled  by  ECCN  1541; 

[2]  Being  part  of  industrial  or  medical 
equipment;  and 

[3)  Not  specially  designed  for  use  with 

electronic  computers; 
*        •        *        *        * 

M*  *  * 

(C)  Designed  to  meet  ANSI/IEEE 
Standard  488-1978  or  lEC  Publication 
625-1; 

(vi)  Equipment  for  "local  area 
networks"  that  do  not  exceed  any  of  the 
following  characteristics: 

(A]  Interfaces  and  protocols  up  to  or 
including  Layer  2  of  the  Open  System 


Interconnection  [OST]  reference  model, 
which  is  ISO  logical  link  control  Draft 
International  Standard  (DIS)  8802/2. 
IEEE  802.2.  802.3,  802.4.  802.5.  or 
equivalents; 

(B)  Implementations  that  contain 
functions  of,  or  equivalent  to  those 
provided  by,  CCITT  x  .25.  Level  3. 
protocols — none: 

(C)  Maximum  "data  signalling  rate" 
on  the  common  transmission  medium — 2 
million  bit/s;  or 

(D)  "Internetwork  gateways"— none; 
***** 

Advisory  Note  9;  (Eligible  for  General 
License  G-COM)  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
in  Country  Groups  QWY  of  "digital 
computers"  or  "related  equipment"  therefor 
controlled  by  paragraph  (h),  provided  that; 

(a)  The  "digital  computers"  or  "related 
equipment"  therefor: 

(1)  Are  not  described  in  paragraphs  [h)(l)(i) 
(D)  to  (M); 

(2)  Are  not  used  with  "digital  computers" 
produced  in  controlled  areas: 

[Note:  This  does  not  prohibit  the  exchange 
of  data  media.] 

(3)  Are  exported  as: 

(i)  Complete  systems:  or 

(ii)  Enhancements  to  a  previously  exported 
system  provided  that  the  enhanced  system 
does  not  exceed  the  limits  of  paragraph  (b)  of 
this  Advisory  Note; 

(4)  Have  not  been  designed  for  any 
equipment: 

(i)  Controlled  by  any  other  ECCN  on  the 
Commodity  Control  List  identified  by  the 
code  letter  "A":  and 

(ii)  Are  not  eligible  for  export  under  an 
applicable  Advisory  Note  to  such  other 
ECCN: 

(5)  Have  been  primarily  designed  and  used 
for  non-strategic  applications; 

(6)  Do  not  have  any  of  the  following 
characteristics: 

(i)  They  fall  within  the  scope  of  both 
paragraphs  (h)(l)(ii)  (A)  and  (B);  or 

(ii)  They  fall  within  the  scope  of  paragraph 
(h)(l)(ii)(A)  and  are  microprocessor-based 
systems  having  a  word  length  of  more  than  8 
bit:  or 

(iii)  They  are  niggedized  above  the  level 
required  for  a  normal  conunercial/civil 
environment,  but  not  necessarily  up  to  the 
levels  specified  in  paragraph  (f)  and  are 
microprocessor-based  systems  having  a  word 
length  of  more  than  8  bit;  and 

(Note:  Microprocessor  based  systems  with 
8-bit  word  length  and  not  more  than  16-bit 
architecture  are  regarded  as  ft-bit  systems  for 
the  purpose  of  this  paragraph  (a)(6).] 

(7)  Do  not  have  all  of  the  following 
characteristics: 

[Note:  Paragraph  (a)(7)  does  not  apply  to 
workstations  designed  for  and  limited  to 
graphic  arts  [e.g.,  printing,  publishing).] 

(i)  They  are  stand-alone  graphics  work 
stations  designed  or  modified  for  the 
generation,  transformation,  and  display  of  2 
or  3  dimensional  vectors: 

(ii)  They  have  a  "total  processing  data 
rate"  of  the  central  processing  unit  exceeding 
28  million  bit  per  second; 


(iii)  They  have  a  central  processing  unit, 
with  a  word  length  exceeding  16  bit;  and 

(Note:  Microprocessor  based  systems  with 
16-bit  word-length  and  not  more  than  a  32-bit 
architecture  are  regarded  as  16-bif  systems 
for  the  purpose  of  this  paragraph  (a)(7)(iii).J 

(iv)  They  exceed  either  of  the  following 
limits: 

(A)  "Block  move  data  rate"— 800.000 
pixels/sec;  or 

(B)  "Maximum  bit  transfer  rate"  of  the 
channel  for  direct  access  to  the  "main 
storage"  (Direct  Memory  Access  or  DMA 
channel) — 11  million  bit/s; 

(6)  The  number,  type  and  characteristics  of 
the  equipment  are  reasonable  for  the 
application; 

(9)  The  equipment  is  not  destined  for 
military  end-use. 

(b)  The  "digital  computers"  or  "related 
equipment"  therefor  do  not  exceed  any  of  the 
following  limits: 

(1)  Central  processing  unit— "main  storage" 
combinations: 

(i)  "Total  processing  data  rate" — 43  million 
bit/s; 

(ii)  "Total  connected  capacity"  of  "main 
storage" — 39  million  bit; 

(iii)  'Non-volatile  storage"  with  "user- 
accessible  programmability"  including 
bubble  memory — none; 

[Note:  Magnetic  core  "main  storage"  is  not 
considered  "non-volatile  storage"  for 
purposes  of  this  paragraph  (b)(l)(iii).J 

(iv)  Number  of  microprocessor  or 
microcomputer  microcircuits  implementing 
the  central  processing  unit — three;  or 

Note:  This  limit  does  not  include  any 
dedicated  microprocessor  or  microcomputer 
microcircuit  used  solely  for  display,  keyboard 
or  input/output  control,  or  any  bit-slice 
microprocessor  microcircuit.] 

(v)  "Virtual  storage"  capability — 512 
MByte; 

Note:  1.  Supermini  "digital  computers"  with 
a  "virtual  storage"  capability  exceeding  the 
level  in  this  paragraph  will  not  be  eligible  for 
consideration  under  this  Note.  However, 
other  "digital  computers"  [e.g..  mainframes) 
may  have  a  "virtual  storage"  capability 
exceeding  this  limit  and  in  such  cases  they 
may  be  considered  under  this  Note. 

2.  If  the  "total  processing  data  rate"  does 
not  exceed  28  million  bit/s,  this  paragraph 
.will  not  apply. 

(2)  Input/output  control  unit — drum  or  disk 
drive  combinations: 

(i)  'Total  transfer  rate" — 16  million  bit  per 
second; 

(ii)  'Total  access  rate"- 200  accesses  per 
second; 

(iii)  Total  connected  "net  capacity" — 5.120 
million  bit; 

(iv)  "Maximum  bit  transfer  rate"  of  any 
drum  or  disk  drive — 16  million  bit/s: 

(v)  Number  of  independent  dnim  or  disk 
drives — six,  of  which  five  must  not  exceed  a 
"maximum  bit  transfer  rate"  of  10.3  million 
bit/s: 

(vi)  Exchangeable  disk  packs  that  contain 
magnetic  heads: 

(A)  "Access  rate"  of  an  independent  seek 
mechanism — 20  accesses  per  second: 

(B)  "Net  capacity"— 240  million  bit; 
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(3)  Input/output  control  unit — bubble 
memory  combinations: 

(i)  Total  connected  "net  capacity"  for  point 
of  sale  devices  used  by  cashiers — 9.8  million 
bit; 

(ii)  Total  connected  "net  capacity"  for 
"digital  computers"  or  "related  equipment" 
other  than  those  in  paragraph  (b)(3)(i) 
above — 2.1  million  bit; 

(4)  Input/output  control  unit — magnetic 
tape  or  cartridge-type  streamer  tape  drive 
combinations; 

(i)  Magnetic  tape  drives: 

(A)  "Maximum  bit  packing  density" — 246 
bit/mm  (6,250  bpi); 

(B)  Maximum  read/write  speed — 508  cm/s 
(200  ips); 

(C)  "Maximum  bit  transfer  rate" — 10 
million  bil/s; 

(D)  Number  exceeding  131  bit/mm  (3.300 
bit/inch)^-4; 

(ii)  Cartridge-type  streamer  tape  drives; 

(A)  Maximum  "total  transfer  rate" — 16 
million  bit/s; 

(B)  Number — two; 

(5)  Communication  control  unit — 
"communication  channel"  combinations: 

(i)  "Total  data  signalling  rate"  of  all 
"communication  channels"  terminating 
remote  from  the  "computer  using  facility" — 
19,200  bit/s; 

(ii)  Maximum  "data  signalling  rate"  of  any 
"communication  channels" — 9,600  bit/s; 

(iii)  Number  of  "communication  channels" 
not  dedicated  full  time  to  the  given 
application — three,  provided  that: 

(A)  They  are  connected  to  the  public 
switched  network:  and 

(B)  They  have  a  "data  signalling  rate"  not 
exceeding  1,200  bit/s  at  the  interface  between 
the  "digital  computer"  and  the  public 
switched  network;  and 

(C)  Number  of  "communication  channels" 
not  limited  to  Telex  interfaces  for  services 
conforming  to  CCITT  recommendations  F60 
to  F79 — one. 

(6)  Input/output  or  communication  control 
unit^-directly  connected  date  channel 
combinations: 

(i)  "Total  transfer  rate" — 1.6  million  bit/s; 

(ii)  'Transfer  rate  of  any  data  channel" — 
1.6  million  bit/s; 

(iii)  Terminations  of  such  combinations  or 
any  extensions  thereto  outside  the  "computer 
using  facility" — none; 

(7)  Communication  control  unit — "local 
area  network"  combinations: 

(i)  Maximum  "data  signalling  rate"  on  the 
common  transmission  medium — 10  million 
bit/s; 

(ii)  Interfaces  and  protocols  up  to  and 
including  Layer  2  of  the  Open  System 
Interconnection  (OSI)  reference  model,  which 
is  logical  link  control  (Draft  International 
Standard  (DIS)  8802/2),  IEEE  802.2,  802.3, 
802.4,  802.5  or  equivalents; 

(iii)  Implemenations  that  contain  functions 
of,  or  equivalent  to  those  provided  by.  CCITT 
X  .25,  Level  3,  protocols — none; 

(iv)  "Internetwork  gateways" — none; 

(v)  "Communications  channels"  from  such 
combinations  to  one  "digital  computer" 
located  outside  the  "computer  using 
facility"^-one,  provided  that: 

(A)  The  "communication  channel"  is 
dedicated  full  time  to  the  given  application; 


(B)  The  maximum  "data  signalling  rate"  is 
9,600  bit/s;  and 

(C)  The  "digital  computer"  is  not  designed 
or  modified  for  "local  area  networks"; 

(vi)  The  sum  of  the  "total  processing  data 
rate"  of  all  controlled  "digital  computers " 
directly  connected  to  a  "local  area 
network" — 285  million  bit/s. 

[Note  1;  For  the  purpose  of  this  paragraph 
(b)(7)  all  "local  area  networks" 
interconnected  within  a  "computer  using 
facility"  are  considered  as  a  single  "local 
area  network". 

(Note  2:  If  the  maximum  "data  signalling 
rate"  on  the  common  transmission  medium 
does  not  exceed  2  million  bit/s,  this 
paragraph  (b)(7)(vi)  will  not  apply.) 

(8)  "Other  peripheral  devices": 

(i)  "Maximum  bit  transfer  rate"  of  any 
"terminal  device"  located  remote  from  the 
"computer  using  facility" — 19,200  bit/s; 

(ii)  Displays  or  graphic  input  devices: 

(A)  Resolvable  elements  along  any  axis — 
1024,  and  shades  of  gray  or  color — 64; 

(B)  Resolvable  elements  along  any  axis — 
320,  and  shades  of  gray  or  color — 256; 

(9)  Other  limits  on  equipment,  "equivalent 
multiply  rate"  for  "signal  processing"  or 
"image  enhancement"  equipment — 800,000 
operations  per  second; 

(c)  Exports  of  "digital  computers"  or 
"related  equipment"  therefor  covered  by  this 
Advisory  Note  9  shall  be  subject  to  the 
following  restrictions: 

(1)  Reserved. 

(2)  When  the  parameters  of  the  equipment 
do  not  exceed: 

(i)  "Total  processing  data  rat?" — 20  million 
bit/s; 

(ii)  "Maximum  bit  transfer  rate"  of  any 
independent  drum  or  disk  drive — 10.3  million 
bit/s — none; 

Then  the  quantity  limitations  on  the  export 
of  equipment  per  transaction  imposed  by 
paragraph  (c)(3)  below  do  not  apply. 

(3)  When  the  parameters  of  any  equipment 
involved  in  one  transaction  exceed  any  limit 
of  paragraph  (c)(2)  above,  then: 

(i)  The  "cumulative  total  processing  data 
rate"  must  not  exceed  285  million  bit/s; 

[Note:  When  calculating  the  "cumulative 
total  processing  data  rate",  the  "total 
processing  data  rates"  of  any  stand-alone 
microcomputers  are  not  to  be  included.] 

(ii)  The  equipment  must  be  used  primarily 
for  the  specific  non-strategic  application  for 
which  the  export  would  be  approved;  and 

(iii)  The  equipment  must  not  be  used  for  the 
design,  development,  or  production  of 
controlled  items,  especially  not  in 
microelectronics. 

(4)  When  the  "processing  data  rate"  of  any 
equipment  involved  in  one  transaction 
exceeds  28  million  bit/s,  then: 

(i)  The  condition  of  paragraph  (c)(3)  of  this 
Advisory  Note  would  apply; 

(ii)  The  end-user  will  not  be  directly 
involved  in  significant  strategic  activities, 
including  intelligence  activities; 

(iii)  The  end-user  will  not  be  affiliated  with 
organizations  that  foster  diversions  to 
strategic  purposes; 

(iv)  The  equipment  will  not  measurably 
enhance  the  strategic  activities  of  the  end- 
user. 


Advisory  Note  12:  (Not  eligible  for  General 
License  G-COM)  Licenses  will  receive 
favorable  consideration  for  export  to 
satisfactory  end-users  in  Country  Groups 
QWY  of  "digital  computers"  or  "related 
equipment"  therefor  controlled  I  y  paragraph 
(h)  provided  that: 

(a)  The  "digital  computers"  or  "related 
equipment"  therefor: 

(1)  Are  not  described  in  paragraphs  (h)(l)(i) 
(0)  to  (M); 

(2)  Are  not  used  with  "digital  computers" 
produced  in  controlled  areas; 

[Note:  This  does  not  preclude  the  exchange 
of  data  media.] 

(3)  Are  exported  as: 

(i)  Complete  systems;  or 

(ii)  Enhancements  to  a  previously  exported 
system  provided  that  the  enhanced  system 
does  not  exceed  the  limits  of  paragraph  (b)  of 
this  Note; 

(4)  Have  not  been  designed  for  any 
equipment: 

(i)  Controlled  by  another  ECCN  on  the 
Commodity  Control  List  identified  by  the 
code  letter  "A";  and 

(ii)  Are  not  eligible  for  export  under  an 
applicable  Advisory  Note  to  such  other 
ECCN; 

(5)  Have  b»'en  primarily  designed  and  used 
for  non-strategic  applications;  and 

(6)  Do  not  have  any  of  the  following 
characteristics: 

(i)  They  fall  within  the  scope  of  both 
paragraphs  (h){l)(ii)  (A)  and  (B):  or 

(ii)  They  fall  within  the  scope  of  paragraph 
(h)(l)(ii)(A)  and  are  in  microprocessor-based 
systems  having  a  word  length  of  more  than  16 
bit;  or 

(iii)  They  are  ruggedized  above  the  level 
required  for  a  normal  commercial/civil 
environment,  but  not  necessarily  up  to  the 
levels  specified  in  paragraph  (f)  and  are 
microprocessor-based  systems  having  a  word 
length  of  more  than  16  bit;  and 

[Note:  Microprocessor-based  systems  with 
16-bit  word-length  and  not  more  than  a  32-bit 
architecture  are  regarded  as  16-bit  systems 
for  the  purpose  of  this  paragraph  (a)(6).] 

(7)  Do  not  have  all  of  the  following 
characteristics: 

[Note:  Paragraph  (a)(7)(iv)  does  not  apply 
to  workstations  designed  for  and  limited  to 
graphic  arts  [e.g.,  printing,  publishing.)] 

(i)  They  are  stand-alone  graphics  work 
stations  designed  or  modified  for  the 
generation,  transformation,  and  display  of 
two  or  three  dimensional  vectors; 

(ii)  They  have  a  "total  processing  data 
rate"  of  the  central  processing  unit  exceeding 
48  million  bit  per  second; 

(iii)  They  have  a  central  processing  unit, 
with  a  word  length  exceeding  16  bit;  and 

[Note:  Microprocessor  based  systems  with 
16-bit  word-length  and  not  more  than  a  32-bit 
architecture  are  regarded  as  16-bit  systems 
for  the  purpose  of  this  paragraph  (a)(7)(iii).] 

(iv)  They  exceed  either  of  the  following 
limits: 

(A)  "Block  move  data  rate"— 1,500,000 
pixels/sec;  or 

(B)  "Maximum  bit  transfer  rate"  of  the 
channel  for  direct  access  to  the  "main 
storage"  (Direct  Memory  Access  or  DMA 
channel) — 15  million  bit  per  second; 


J 
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(8)  (i)  The  equipment  is  appropriate  for  the 
Stated  end-use: 

(ii)  The  end-users  are: 

|A)  Not  directly  involved  in  signiHcant 
strategic,  including  intelligence,  activities:  or 

(B)  Not  affiliated  with  organizations  that 
foster  diversion  to  strategic  purposes: 

(iii)  The  equipment  will  not  significantly 
enhance  the  strategic  activities  of  the  end- 
user. 

(b)  The  "digital  computers"  or  "related 
equipment"  therefor  do  not  exceed  any  of  the 
following  limits: 

(1)  Central  processing  unit — "main  storage" 
combinations: 

(i)  'Total  processing  data  rate" — 78  pillion 
bit  per  second: 

(ii)  "Total  connected  capacity:  of  "main 
storage" — 76.7  million  bit: 

(iii)  "Non-volatile  storage"  with  "user 
accessible  programmability"  including 
bubble  memory — none; 

(Note:  Magnetic  core  "main  storage"  is  not 
considered  "non-volatile"  for  purposes  of  this 
paragraph.) 

(iv)  "Virtual  storage"  capability — 512 
MByte: 

(Note:  Supermini  "digital  computers"  with 
a  "virtual  storage"  capability  exceeding  the 
level  in  this  paragraph  (b)(l)(iv)  will  not  be 
eligible  for  consideration  under  this  Note.  It 
is  recognized,  however,  that  other  "digital 
computers"  [e.g..  mainframes)  may  have  a 
"virtual  storage"  capability  exceeding  this 
limit  and  in  such  cases  they  may  be 
considered  under  this  Note.) 

(2)  Input/output  control  unit — drum  or  disk 
drive  combinations: 

(i)  'Total  transfer  rate" — 22  million  bit/s: 

(ii)  "Total  access  rate" — 360  accesses  per 
second: 

(iii)  Total  connected  "net  capacity" — 14.000 
million  bit: 

(iv)  "Maximum  bit  transfer  rate"  of  any 
drum  or  disk  drive — 20.6  million  bit/s: 

(v)  Number  of  drum  or  disk  drives 
exceeding  a  "maximum  bit  transfer  rate"  of 
10.3  million  bit/s — four 

(vi)  Exchangeable  disk  packs  that  contain 
magnetic  heads: 

(A)  "Access  rate"  of  an  independent  seek 
mechanism — 29  accesses  per  second: 

(B)  "Net  capacity"— 640  million  bit: 

(3)  Input/output  control  unit — bubble 
memory  combinations: 

(i)  Total  connected  "net  capacity"  for  puin", 
of  sale  used  by  cashiers — 9.8  million  bit: 

(ii)  Total  connected  "net  capacity"  for 
"digital  computers"  or  "related  equipment" 
other  than  those  in  paragraph  (b)(3)(i) 
above — 2.1  million  bit: 

(4)  Input/output  control  unit — magnetic 
tape  or  cartridge-type  streamer  tape  drive 
combinations: 

(i)  Magnetic  tape  drives; 

(A)  "Maximum  bit  packing  density" — 246 
bit/mm  (6,250  bpi); 

(B)  Maximum  read/ write  speed — 508  cm/s 
(200  ips); 

(C)  "Maximum  bit  transfer  rate" — 10 
million  bit/s: 

(D)  Number  exceeding  131  bit/mm  (3,300 
bpi)— 4; 

(ii)  Cartridge-type  streamer  tape  drives; 
(A)  Maximum  "total  transfer  rate" — 16 
million  bit/s; 


(B)  Number — two: 

(5)  Communication  control  unit — 
"communication  channel"  combinations: 

(i)  "Total  data  signalling  rate"  of  all 
"communication  channels"  terminating 
remote  from  the  "computer  using  facility" — 
38.400  bit/s:  or 

(ii)  Maximum  "data  signalling  rate"  of  any 
"communication  channels" — 19,200  bit/s; 

(iii)  Number  of  "communication  channels" 
not  dedicated  full  time  to  the  given 
application — six,  provided  that; 

(A)  They  are  connected  to  the  public 
switched  network: 

(B)  They  have  a  "data  signalling  rate"  not 
exceeding  1,200  bit/s  at  the  interface  between 
the  "digital  computer"  and  the  public 
switched  network:  and 

(C)  Number  of  "communication  channels" 
not  limited  to  telex  interfaces  for  services 
conforming  to  CCITT  recommendations  F60 
to  F79— two. 

(6)  Input/output  or  communication  control 
unit — directly  connected  data  channel 
combinations: 

(i)  "Total  transfer  rate '—3.6  million  bit/s; 

(ii)  "Transfer  rate  of  any  data  channel" — 
3.6  million  bit  per  second; 

(iii)  Terminations  of  such  combinations  or 
of  any  extensions  thereto  outside  the 
"computer  using  facility" — none: 

(7)  Communication  control  unit — "local 
area  network"  combinations; 

(i)  Maximum  "data  signalling  rate"  on  the 
common  transmission  medium — 10  million 
bit/s: 

(ii)  Interfaces  and  protocols  up  to  and 
including  Layer  2  of  the  Open  System 
Interconnection  (OSI)  reference  model,  which 
is  ISO  logical  link  control  Draft  International 
Standard  (DIS)  8802/2,  IEEE  802.2,  802.3, 
802.4.  802.5  or  equivalents: 

(iii)  Implementations  that  contain  functions 
of.  or  equivalent  to  those  provided  by,  CCITT 
X  .25,  Level  3,  protocols — none; 

(iv)  "Internetwoik  gateways" — none: 

(v)  "Communications  channels"  from  such 
combinations  to  one  "digital  computer" 
located  outside  the  "computer  using 
faciLty"^-one,  provided  that: 

(A)  The  "communication  channel"  is 
dedicated  full  time  to  the  given  application; 

(B)  The  maximum  "data  signalling  rate"  is 
19,200  bit/s;  and 

(C)  The  "digital  computer"  is  not  designed 
or  modified  for  "local  area  networks"; 

(vi)  The  sum  of  the  "total  processing  data 
rate"  of  all  controlled  "digital  computers" 
directly  connected  to  a  "local  area 
network" — 285  million  bit/s. 

(Note:  Only  one  "digital  computer"  may 
exceed  54  million  bit/s] 

(Note  1:  For  the  purpose  of  this  paragraph 
(b)(7){vi)  all  "local  area  networks" 
interconnected  within  a  "computer  using 
facility"  are  considered  as  a  single  "local 
area  network".) 

|Note  2:  If  the  maximum  "data  signalling 
rate"  on  the  common  transmission  medium 
does  not  exceed  2  million  bit/s,  this 
paragraph  (b)(7)(vi)  will  not  apply.) 

(8)  "Other  peripheral  devices": 

(i)  "Maximum  bit  transfer  rate"  of  any 
"terminal  device"  located  remote  from  the 
"computer  using  facility" — 19,200  bit/s: 


(ii)  Displays  or  graphic  input  devices: 

(A)  Resolvable  elements — 512  X  640,  and 
shades  of  gray  or  color — 256:  or 

[Note:  Paragraph  (b)(8)(ii)(A)  does  not 
prohibit  the  export  under  this  Note  of 
displays  for  systems  specially  designed  for 
and  limited  to  graphic  arts  (e.g..  printing, 
publishing)  that  have  displays  not  exceeding 
576  X  900  resolvable  elements  and  256 
shades  of  gray  or  color.) 

(B)  Resolvable  elements— 1024  x  1280  and 
shades  of  gray  or  color — 64; 

[Note:  Paragraph  (b)(8)(ii)(B)  does  not 
prohibit  the  export  under  this  Note  of 
displays  for  systems  specially  designed  for 
and  limited  to  graphic  arts  (e.g..  printing, 
publishing)  that  have  displays  not  exceedinc 
1.560  X  1024  resolvable  elements  and  64 
shades  of  gray  or  color.) 

(S)  "Signal  processing"  or  "image 
enhancement"  equipment: 

(i)  "Equivalent  multiply  rate""— 1.500.000 
operations  per  second: 

(ii)  Output — 10  million  image  elements  per 
second; 

(c)  Exports  of  "'digital  computers"'  or 
'"related  equipment"'  therefor  covered  by  th'' 
Advisory  Note  12  shall  be  subject  to  the 
following  restrictions: 

(1)  In  all  cases: 

(i)  A  responsible  representative  of  the  end- 
iiser(s)  or  the  importing  agency  must  submit  a 
signed  statement  describing  the  end-use  and 
certifying  that: 

(A)  The  "digital  computers"  or  "related 
equipment"  will: 

(J)  Be  used  only  for  civil  applications:  and 
(2]  Not  be  reexported  or  otherwise 

disposed  of  without  permission  from  the 

Office  of  Export  Licensing: 

(B)  Responsible  Western  representatives  of 
the  supplier  will: 

(7)  Have  the  right  of  access  to  the 
"computer  using  facility"  and  all  equipment, 
wherever  located,  during  normal  working 
hours  and  at  any  other  time  the  equipment  is 
operating:  and 

(2)  Be  furnished  information  demonstrating 
continued  authorized  apphcation  of  the 
equipment:  and 

(C)  These  Western  representatives  will  be 
notified  of  any  significant  change  of 
application  or  of  other  facts,  on  which  the 
license  was  based; 

(ii)  A  full  description  must  be  provided  of: 

(A)  The  equipment:  and 

(B)  Its  intended  application  and  workload: 
and 

(iii)  A  complete  identification  of  all  end- 
users  and  their  activities  must  be  provided: 

(2)  Reserved. 

(3)  There  is  no  visitation  requirement  when 
the  parameters  of  the  equipment  do  not 
exceed: 

(i)  'Total  processing  data  rate  " — 54  million 
bit/s:  and 

(ii)  'Total  connected  capacity  of  main 
storage" — 39  million  bit; 

(4)  When  the  parameters  of  the  equipment 
exceed  either  limit  of  paragraph  (c)(3)  above, 
the  supplier  will: 

(i)  Have  a  responsible  Western 
representative  visit  and  inspect  the 
"computer  using  facility"  and  all  equipment. 
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wherever  located,  at  least  quarterly  for  three 
years;  and 

(ii)  Report  periodically  to  the  Office  of 
Export  Licensing  whether  the  "digital 
computers"  and  "related  equipment"  therefor 
are  still  being  used  for  the  approved  purposes 
at  the  authorized  location. 

(Note:  The  visitation  requirements  of 
paragraph  (c)(4]  above  will  be  waived  for 
remote  "terminal  devices"  if  they  consist  only 
of  peripheral  equipment  freed  from  control  by 
paragraph  (h](2](iv)  above.] 


Note  18: 


"Block  Move  Data  Rate"— 

The  maximum  number  of  pixels  that  can  be 
moved  per  second  from  one  location  to 
another  in  the  storage  that  functions  as  the 
frame  buffer. 


"Gateway"— 

The  function,  realized  by  any  combination 
of  equipment  and  "software",  to  carry  out  the 
conversion  of  conventions  for  representing, 
processing  or  communicating  information 
used  in  one  system  into  the  corresponding 
but  different  conventions  used  in  another 
system. 
***** 

"Internetwork  Gateway" — 

A  "gateway"  for  two  systems  that  are 

themselves  "local  area  networks",  "wide 

area  networks"  or  both. 


"Multi-Oata-Stream  Processing" 
The  "microprogram"  or  equipment 
architecture  technique  that  permits 
processing  two  or  more  data  sequences  under 
the  control  of  one  or  more  instruction 
sequences  by  means  such  as: 

(a)  Parallel  processing; 

(b)  Structured  arrays  of  processing 
elements; 

(c)  Single  Instruction  Multiple  Data  (SIMD) 
operations;  or 

(d)  Multiple  Instruction  Multiple  Data 
(MIND)  operations; 

"Total  Connected  Capacity" 
***** 

Note:*  •  • 


Intemai  storage 
(MByte) 

Cache  storage 
(KByte) 

•Total 
connected 
capacity" 
(mdtion  bit) 

•     •     • 

•     •     • 

64 '"'"ZZZZ. 

64.... 

•  •  • 

4.0 

39  0 

8.0 

76  7 

1 

Advisory  Note  17  (For  the  People's  Republic 
of  China):*  •  • 

(b)  *  •  • 

(1)  Central  processing  unit  with  a  "total 
processing  data  rate"  of  550  million  bit/s; 

(2)  Array  transform  processors: 

(i)  "Equivalent  multiply  rate" — 800X00 
operations  per  second; 


(ii)  Fast  Fourier  transform  of  1,024  complex 
points — 40  ms; 

(c)  The  "digital  computers"  or  "related 
equipment"  therefor  do  not  have  any  of  the 
following  characteristics: 

(1)  Those  identiHed  in  paragraphs 
(h)(l)(i)(D)  to  (H)  or  (M);  or 


Advisory  Note  IB  (For  the  People's  Republic 
of  China) 

Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  "digital 
computers"  or  "related  equipment"  therefor 
in  accordance  with  Advisory  Note  5  above, 
on  the  understanding  that: 

(a)  Paragraph  (b)(1)  of  Advisory  Note  5 
does  not  apply; 

(b)  TTie  "total  processing  data  rate"  under 
paragraph  (c)  of  Advisory  Note  5  does  not 
exceed  155  million  bit/s. 

Advisory  Note  19  (For  the  People's  Republic 
of  China) 

Licenses  are  likely  to  be  approved  for 
individual  or  bulk  shipments  to  satisfactory 
end-users  in  the  People's  Republic  of  China  of 
peripheral  equipment  and  input/output 
interface  or  control  units  therefor  as  follows: 

(a)  Cathode  ray  tube  graphic  displays  that 
do  not  exceed: 

(1)  1,024  resolvable  elements  along  one 
axis  and  1,260  resolvable  elements  along  the 
perpendicular  axis;  or 

(2)  256  shades  of  gray  or  color  (8  bit  per 
pixel); 

(b)  Plotting  equipment  and  digitizing 
equipment  that  has  an  accuracy  of  0.002%  or 
worse,  and  an  active  area  of  254  cm  X  254 
cm  or  smaller 

(c)  Disk  drives  that  do  not  exceed: 

(1)  "Maximum  bit  transfer  rate" — 10.3 
million  bit/s;  or 

(2)  "Net  capacity" — 1,227  million  bit; 

(d)  Non-impact  type  printers  and  laser 
printers  having  a  resolution  not  exceeding 
120  dots  per  cm  (300  dots  per  inch); 

(e)  Optical  character  recognition  (OCR) 
equipment; 

(f)  Light  gun  devices  or  other  manual 
^^phic  input  devices. 

Advisory  Note  20  (For  the  People's  Republic 
of  China) 

Licenses  are  likely  to  be  approved  for  bulk 
shipments  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  personal 
computers  and  small  business  computer 
systems  controlled  by  paragraph  (h)  that  do 
not  exceed  any  of  the  following  parameters: 

[Note:  This  does  not  apply  to  graphic 
workstations  exceeding  the  limits  of 
paragraph  (a)(7)  of  Advisory  Note  9] 

(a)  'Total  processing  data  rate" — 138 
million  bit/s: 

(b)  "Virtual  storage"  capability — 512 
MByte. 

{Note:  Supermini  "digital  computers"  with 
a  "virtual  storage"  capability  exceeding  the 
level  in  this  paragraph  (b)  will  not  be  eligible 
for  consideration  under  this  Note.  It  is 
recognized,  however,  that  other  "digital 
computers"  [e.g.,  mtcrocomputers  and  super 
microcomputers)  may  have  a  "virtual 


storage"  capability  exceeding  this  limit  and 
in  such  cases  they  may  be  considered  under 
this  Note.] 

(c)  The  other  technical  parameters  of  the 
system — the  limits  contained  in  paragraph  (b) 
of  Advisory  Note  9  above  without  taking  into 
account  paragraph  (b)(2)(v)  of  Advisory  Note 
9. 

Dated:  ]uly  27, 1988. 
Michael  E.  Zachatia. 
Assistant  Secretary  for  Export 
Administration. 
(FR  Doc.  88-17234  Filed  7-29-«8;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Adminlstratton 
23  CFR  Part  658 

RIN  2125-AC13 

Truck  Size  and  Weight;  National 
Networlc-New  York 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

summary:  This  rule  technically  amends 
Appendix  A  of  23  CFR  Part  658  which 
identifies  Interstate  and  other  Federal- 
aid  primary  routes  designated  as  part  of 
the  National  Network  for  trucks 
available  to  vehicles  described  in  the 
Surface  Transportation  Assistance  Act 
of  1982  (STAA).  SpeciHcally  this  rule 
removes  the  footnotes  related  to  time  of 
day  and  other  restrictions  on  Interstate 
highway  segments  in  New  York  which 
are  no  longer  valid.  This  amendment  is 
in  response  to  recent  revisions  to  23  CFR 
658  which  established  speciHc  approval 
requirements  for  use  restrictions  on 
Interstate  highways  and  to  a  recent 
court  decision. 

EFFECTIVE  DATE:  August  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Kevin  E.  Heanue,  Office  of  Planning, 
(202)  366-2951,  Mr.  John  F.  Grimm. 
Office  of  Motor  Carrier  Information 
Management  and  Analysis,  (202)  366- 
4039,  or  Mr.  David  C.  Oliver,  Office  of 
the  Chief  Counsel,  (202)  366-1356, 
Federal  Highway  Administration,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Office  hours  are  from  7:45  ajn.  lo 
4:15  p.m.,  ET,  Monday  through  Friday, 
except  legal  holidays. 
SUPPUEMENTARY  INFORMATION:  The 
Tandem  Truck  Safety  Act  of  1984 
(TTSA)  (Pub.  L.  98-554,  98  Stat  2829) 
amended  the  STAA  (Pub.  L  97-424,  96 
Stat.  2097)  and  defined  the  conditions 
under  which  exemptions  from  the  basic 
requirement  that  Interstate  highways 
must  be  available  to  vehicles  described 
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in  the  STAA  could  be  granted.  The 
FHWA  issued  a  final  rule  (53  PR  12145) 
amending  23  CFR  658  on  April  13, 1988 
to  implement  TTSA  amendments. 

Interstate  Use  Restrictions 

The  revised  regulation  requires 
FHWA  approval  of  use  restrictions  on 
Interstate  segments,  other  than  the 
routine  types  listed  in  23  CFR 
658.11(d)(4).  The  conditions  and 
procedures  for  FHWA  approval  are 
outlined  in  23  CFR  658.11(d). 

FHWA  has  notified  the  State  of  New 
York  that  the  hourly  restrictions  on  I- 
495  (Long  Island  Expressway)  are  in 
violation  of  current  law  and  has 
provided  the  State  the  opportunity  to 
apply  for  exemption  under  the 
aforementioned  procedures,  but  the 
State  has  declined.  This  action  provides 
clarification  that  there  is  no  present 
Federal  approval  of  the  operating 
restrictions. 

In  the  City  of  New  York,  the 
restrictions  are  not  in  effect  because  of  a 
U.S.  District  Court  injunction  that  has 
been  affirmed  by  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit  (New 
York  Truck  Ass'n,  Inc.  v.  The  City  of 
New  York,  654  F.  Supp.  1521  (1987)  and 
833  F.  2d  430  (2nd  Cir.  1987)).  This  action 
brings  the  Appendix  into  compliance 
with  both  the  court's  order  and  the 
TTSA  amendments. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
technical  amendment  being  issued 
merely  conforms  the  Appendix 
appearing  in  the  Code  of  Federal 
Regulations  to  the  law  and  regulations 
as  they  presently  exist.  Therefore,  the 
FHWA  finds  good  cause  to  make  the 
revisions  final  without  notice  and 
opportunity  for  comment  and  without  a 
30-day  delay  in  effective  date  under  the 
Administrative  Procedure  Act.  Notice 
and  opportunity  for  comment  are  not 
required  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  because  it  is  not 
anticipated  that  such  action  could  result 
in  the  receipt  of  useful  information  in 
view  of  the  technical  nature  of  this 
rulemaking. 

A  regulatory  impact  analysis  was 
prepared  for  the  June  5, 1984,  rulemaking 
which  initially  designated  the  National 
Network  and  is  available  for  inspection 
in  the  Headquarters  Office  of  the 
FHWA,  400  7th  Street  SW.,  Washington, 
DC.  Copies  may  be  obtained  by 
contacting  Mr.  Kevin  E.  Heanue  or  Mr. 


David  C.  Oliver  at  the  address  provided 
under  the  heading  "FOR  FURTHER 
INFORMATION  CONTACT."  Based  on  this 
analysis  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  United  Agenda  in  April  andOctober 
of  each  year.  The  RIN  number  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  Chapter  I  of  Title 
23,  Code  of  Federal  Regulations,  by 
amending  Part  658  Appendix  A  as  set 
forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

List  of  Subjects  in  23  Part  658 

Grant  programs — transportation, 
highways  and  roads.  Motor  carriers — 
size  and  weight. 

Issued  on:  July  25, 1988. 

R.D.  Morgan. 

Executive  Director,  Federal  High  way 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  Chapter  I  of  Title  23, 
Code  of  Federal  Regulations,  by 
amending  Appendix  A  to  Part  658  for 
the  State  of  New  York  as  set  forth 
below. 

PART  658— [AMENDED] 

1.  The  authority  citation  for  23  CFR 
Part  658  continues  to  read  as  follows: 

Authority:  Sees.  133.  411,  412.  413.  and  416 
of  Pub.  L.  97-424,  96  Stat.  2097  (23  U.S.C.  127; 
49  U.S.C.  2311,  2312,  2313;  49  U.S.C.  App. 
2316),  as  amended  by  Pub.  L.  98-17,  97  Stat. 
59.  and  Pub.  L  98-554,  98  Stat.  2829;  23  U.S.C. 
315;  and  49  CFR  1.48. 


Appendix — [Amended] 

2.  Appendix  A  to  Part  658  is  amended 
for  the  State  of  New  York  by  removing 
all  footnotes,  except  the  first  footnote. 

[FR  Doc.  88-17118  Filed  7-29-88;  8:45  am] 

BILUNQ  CODE  4910-22-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  201,  203,  and  234 

[Docket  No.  N-88-1833;  FR-2S37] 

Mortgage  Insurance;  Changes  to  the 
Maximum  Mortgage  Limits  for  Single 
Family  Residences,  Condominiums 
and  Manufactured  Homes  and  Lots 

agency:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

action:  Notice  of  revisions  to  FHA 

maximum  mortgage  limits  for  high-cost 

areas. 

summary:  This  Notice  amends  the 
listing  of  areas  eligible  for  "high-cost" 
mortgage  limits  under  certain  of  HUD's 
insuring  authorities  under  the  National 
Housing  Act  by  increasing  the  mortgage 
limits  for  Dutchess  County,  New  York; 
Albany  County,  New  York;  Garfield 
County,  Colorado;  Johnson  County, 
Kansas;  Walker  County,  Alabama; 
Queen  Anne's  County,  Maryland;  Fulton 
County,  Georgia;  Cumberland  County, 
Maine;  the  Bloomington,  IN  MSA 
comprised  of  Monroe  County,  Indiana 
and  the  St.  Louis,  MO-IL  PMSA  which  is 
comprised  of  Franklin,  Jefferson,  St. 
Charles  and  St.  Louis  Counties, 
Missouri;  St.  Louis  City,  Missouri  and 
Monroe  County,  Illinois.  The  single 
family  mortgage  limits  for  Addiston 
County,  Vermont  are  also  added  to  the 
list  of  "high-cost"  areas.  Mortgage  limits 
are  adjusted  in  an  area  when  the 
Secretary  determines  that  middle-  and 
moderate-income  persons  have  limited 
housing  opportunities  because  of  high 
prevailing  housing  sales  prices. 
EFFECTIVE  DATE:  August  1,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  single  family:  Morris  Carter, 
Director,  Single  Family  Development 
Division,  Room  9270;  telephone  (202) 
755-6720.  For  manufactured  homes: 
Robert  J.  Coyle,  Director,  Title  I 
Insurance  Division,  Room  9160; 
telephone  (202)  755-6880;  451  Seventh 
Street  SW.,  Washington.  DC  20410. 
(These  are  not  tool-free  numbers ) 
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SUPPLEMENTARY  INFOHMATION: 

Background 

The  National  Housing  Act  (NHA).  12 
U.S.C.  (1710-1749).  authorizes  HUD  to 
insure  mortgages  for  single  family 
residences  (from  one-  to  four-family 
structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots  and  combination 
manufactured  homes  and  lots.  The 
NHA,  as  amended  by  the  Housing  and 
Community  Development  Amendments 
of  1980  and  the  Housing  and  Community 
Development  Amendments  of  1981, 
permits  HUD  to  increase  the  maximum 
mortgage  limits  under  most  of  these 
programs  to  reflect  regional  differences 
in  the  cost  of  housing.  In  addition, 
sections  2(b)  and  214  of  the  NHA 
provide  for  special  high-cost  limits  for 
insured  mortgages  in  Alaska,  Guam  and 
Hawaii. 

On  March  3, 1988  (53  FR  6922),  the 
Department  published  its  most  recent 
annual  complete  listing  of  areas  eligible 
for  "high-cost"  mortgage  limits  under 
certain  of  HUD's  insuring  authorities 
under  the  National  Housing  Act.  and  the 
applicable  limits  for  each  area.  (See  also 
April  12, 1988,  53  FR  11997.) 
Amendments  to  the  annual  listing  were 
published  March  28, 1988  (53  FR  9869). 
April  25, 1988  (53  FR  13405),  and  June  1, 
1988  (53  FR  19897). 


This  Document 

Today's  document  increases  high-cost 
mortgage  amounts  for  Dutchess  County, 
New  York;  Albany  Coimty,  New  York; 
Garfield  County,  Colorado;  Johnson 
County,  Kansas;  Walker  County, 
Alabama;  Queen  Anne's  County, 
Maryland;  Fulton  County,  Georgia; 
Cumberland  County,  Maine;  the 
Bloomington.  IN  MSA  comprifwH  of 
Monroe  Coimty,  Indiana  and  the  St. 
Louis,  MO-IL  PMSA  which  is  comprised 
of  Franklin,  Jefferson,  St.  Charles  and  St. 
Louis  Counties,  Missouri;  St.  Louis  City, 
Missouri  and  Monroe  County,  Illinois.  It 
also  adds  Addiston  County,  Vermont  to 
the  list  of  high-cost  areas. 

These  amendments  to  the  high-cost 
areas  appear  in  two  parts.  Part  I 
explains  high-cost  limits  for  mortgages 
insured  under  Title  I  of  the  National 
Housing  Act.  Part  II  lists  changes  for 
single  family  residences  insured  under 
section  203(b)  or  234(c)  of  the  National 
Housing  Act. 

National  Housing  Act  High  Cost 
Mortgage  Limits 

/.  Title  I:  Method  of  Computing  Limits 

A.  Section  2(b)(1)(D).  Combination 
manufactured  home  and  lot  (excluding 
Alaska,  Guam  and  Hawaii):  To 
determine  the  high-cost  limit  for  a 
combination  manufactured  home  and  lot 


loan,  multiply  the  dollar  amount  in  the 
"one  family"  column  of  Part  II  of  this  list 
by  .80.  For  example,  Albany  County, 
New  York  has  a  one-family  limit  of 
$98,800.  The  combination  home  and  lot 
loan  limit  for  Albany  County  is  $98,800 
X  .80,  $79,040. 

B.  Section  2(b)(1)(E):  Lot  only 
(excluding  Alaska,  Guam  and  Hawaii): 
To  determine  the  high-cost  limit  for  a  lot 
loan,  multiply  the  dollar  amount  in  the 
"one-family"  column  of  Part  II  of  this  list 
by  .20.  For  example,  Albany  County, 
New  York  has  a  one-family  limit  of 
$98,800.  The  lot-only  loan  limit  for 
Albany  County  is  $98,800  X  .20,  $19,760. 

C.  Section  2(b)(2).  Alaska,  Guam  and 
Hawaii  limits:  "The  maximum  dollar 
limits  for  Alaska.  Guam  and  Hawaii 
may  be  140%  of  the  statutory  loan  limits 
set  out  in  section  2(b)(1). 

Accordingly,  the  dollar  limits  for 
Alaska,  Guam  and  Hawaii  are  as 
follows: 

1.  For  manufactured  homes:  $56,700. 
($40,500  X  140%). 

2.  For  combination  manufactured 
homes  and  lots:  $75,600.  ($54,000  X 
140%). 

3.  For  lots  only:  $18,900.  ($13,500  X 
140%). 

//.  Title  11:  Updating  of  FHA  Sections 
203(b),  234(c)  and  214  Area  Wide 
Mortgage  Limits 


Fulton  Coun 


Walker  Com 


St.  Louis,  M 


Jotinson  Ck) 


Region  I.— HUD  Field  Office— Burlington  Office 


Market  area  designation  anvJ  local  iuris</ictions 

1 -family  and 
condounit 

2-family 

3^amily 

4-fam*(y 

Addiston  County.  VT „  . 

$85,500 

$96,300 

$117,000 

$135,000 

Region  I.— HUD  Field  Office— Bangor  Office 


Marltet  area  designation  and  local  jurisdictions 


Portland,  ME  MSA,  Cumberland  County . 


1-tamily  and 
condo  unrt 


$101,250 


2-fami)y 


$114,000 


3-fami»y 


$138,000 


4-family 


$160,500 


Garfield  Co( 


Region  I!.— HUD  Field  Office— Albany  Office 


Marttet  area  designation  and  local  jurisdictions 

1 -family  and 
condounit 

2-family 

3-family 

4-family 

All)any  County.  NY _ __...    _ 

$98,800 
101,250 

$111,250 
114,000 

$135,200 
138.000 

$156,000 
160  000 

Dutctiess  County.  NY _.    .   

UMI 


Region  ill.- HUD  Field  Office— Baltimore  Office 

Macliet  area  designation  and  local  jurisdictions 

1 -family  and 
condounit 

2-family 

3-fam«y 

4-(amily 

Queen  Anne's  County,  MD.._ _ 

$101,250 

1 

$114,000 

$138,000 

$160,500 
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Region  IV.— HUD  Field  Office— Atlanta  Office 

Market  area  designation  and  local  jurisdictions 

1  -family  and 
condo  unit 

2-family 

3-family 

4-family 

Fulton  County,  GA 

$101^50                   $114,000 

$138,000 

$160,500 

Region  IV.— HUD  Field  Office— Birmingham  Office 

Market  area  designation  and  local  jurisdictions 

1 -family  and 
condo  unit 

2-family 

3-family 

4-family 

Walker  County.  AL 

$74,200 

$83,550 

$101,500 

$117,150 

Region  v.— HUD  Field  Office— Indianapolis  Office 

Market  area  designation  and  local  junsdtctions                                     ^cwido'imrt^ 

2-family 

3-famiiy 

4-faniiV 

Bloomington,  IN  MSA,  Monroe  County 

$75,900 

$85,450 

$103,850 

$119,850 

Region  V.— HUD  Field  Office— Springfield  Office 

Market  area  designation  and  local  jurisdictions 

1-«amUy  and                  2-familv 
condo  unit                   z-tamiiy 

3-family 

4-family 

St.  Louis,  MO-IL  MSA  (part).  Monroe  County,  IL 

$99,150 

$111,650 

$135,650 

$156,550 

Region  VII.— HUD  Field  Office— Kansas  City  Office 

Market  area  designation  and  local  jurisdictions 

1 -family  and 
condo  unit 

2-family 

3-family 

4-family 

Johnson  County,  KS 

$93,550 

$105J50 

$128,050 

$147,750 

Region  Vll.— HUD  Field  Office— St.  Louis  Office 

Market  area  designation  and  kx^al  junsdictions 

1 -family  and 
condo  unit 

2-(amily 

S-famMy 

4-family 

St.  Louis,  MO-IL  MSA  (part),  Franklin  County,  Jeflerson  County,  St.  Charles 
County,  St.  Louis  County,  St.  Louis  City 

$99,150 

$111,650 

$135,650 

$156,550 

Region  Vlll.— HUD  Field  Office— Denver  Office 

Market  area  designation  and  k>cal  jurisdictions 

1  -family  and 
condo  unit 

2-family 

3-family 

4-family 

Garfield  County,  CO _ - 

$75,200 

$64,700 

$102,950 

$118,800 

Dated:  July  25, 1988. 
James  E.  Schoenberger, 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
[FR  Doc.  88-17253  Filed  7-29-88;  8:45  am] 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  DEFENSE    . 

Office  of  the  Secretary 

32  CFR  Part  199 

[DoD  &010.8-R,  Arodt  12] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Participation  Requirements  for 
Residential  Treatment  Centers  (RTC) 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 


summary:  This  final  rule  will  revise 
DoD  6010.6-R  (32  CFR  199)  which 
implements  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services.  The  rule  clarifies  participation 
requirements  and  establishes  a  new 
reimbursement  system  for  payment  of 
RTC  care  while  providing  safeguards  to 
ensure  continued  benefit  access  and 
quality  of  care.  An  RTC  is  a  facility 
organized  and  professionally  staffed  to 
provide  residential  treatment  of  mental 
disorders  to  children  and  adolescents 
who  have  sufficient  intellectual 
potential  to  respond  to  active 
psychiatric  treatment.  The  rule  will  also 
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ensure  that  CHAMPUS  beneficiaries  are 

not  discriminated  against  solely  on  the 

basis  of  the  program  payment 

methodology.  The  new  payment  system 

will  provide  reasonable  reimbursement 

for  high  quality  care  for  CHAMPUS 

beneficiaries. 

DATE:  This  amendment  is  effective  as  of 

September  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  E.  Bennett,  Office  of  Program 

Development,  OCHAMPUS,  Aurora, 

Colorado  80045-6900,  telephone  (303)- 

361-3537. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  77-7834,  appearing  in  the  Federal 
Register  on  April  4, 1977  (42  FR  17972), 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation,  DoD  6010.8-R, 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS),"  as  part  199  of 
this  title.  32  CFR  Part  199  (DoD  6010.8-R) 
was  reissued  in  the  Federal  Register  on 
July  1, 1986  (51  FR  24008). 

In  FR  Doc.  87-27853  appearing  in  the 
Federal  Register  on  December  4, 1987  (52 
FR  46098),  the  Office  of  the  Secretary  of 
Defense  published  for  public  comment  a 
proposed  amendment  that  clarified  the 
participation  requirements  of  RTCs  and 
established  a  new  reimbursement 
system  for  RTC  care.  The  agency 
received  numerous  requests  from  RTCs 
and  the  organizations  representing  them 
for  extension  of  the  public  comment 
period  past  the  original  January  4, 1988, 
deadline.  They  felt  that  the  comment 
period  was  inadequate  for  public 
comment  because  of  the  lengthy  holiday 
season.  In  FR  Doc.  88-923,  appearing  in 
the  Federal  Register  on  January  19, 1988 
(53  FR  1378).  the  comment  period  was 
extended  to  February  18, 1988,  to  ensure 
that  all  interested  parties  had  an 
opportunity  to  make  their  views  known. 

It  is  important  to  point  out  that  the 
rates  developed  under  the  new 
reimbursement  methodology  are  in  fact 
a  liberalization  of  the  most  favored  rate 
concept  under  the  old  participation 
agreement.  Under  the  terms  of  the  old 
participation  agreement,  which  has  been 
in  use  since  1977,  the  most  favorable 
rate  has  been  considered  essentially 
synonymous  with  the  lowest  rate 
offered  to  any  other  individual  or  payor. 
This  position  has  been  upheld  in  a  Final 
Decision  of  the  Acting  Assistant 
Secretary  of  Defense  (Health  Affairs) 
issued  in  1983.  The  lowest  rate  was 
often  alleged  to  represent  artificially  set 
state  rates  and  rates  provided  to  an 
insignificant  amount  of  business.  In 
order  to  address  these  concerns,  our 
approach  was  to  establish  a  rate  high 
enough  to  cover  a  reasonable  portion  of 
an  RTCs  total  business  based  upon 


total  patient  days  and  charges  to  all 
payors.  The  rate  high  enough  to  cover 
one-third  of  the  total  patient  days  was 
determined  the  most  reasonable.  It  was 
felt  the  rate  set  at  33 Ms  percent  avoided 
subsidies  and  excessive  profit-taking. 

The  proposed  reimbursement 
methodology:  (1)  Provides  the  potential 
for  control  over  rapidly  increasing  costs 
for  mental  health  care  within  the 
Department  of  Defense:  (2)  ensures  that 
CHAMPUS  beneficiaries  are  not  subject 
to  exaggerated  or  unjustified  costs  for 
RTC  care  solely  because  of  the 
CHAMPUS  entitlement;  and  (3)  provides 
for  a  rate  of  reimbursement  for  all 
participating  RTCs  which  refiects  a 
reasonable  amount  consistent  with  rates 
charged  by  their  own  peers  nationally 
and  with  reimbursement  they  were 
accepting  from  other  third-party  payors. 
In  many  instances  the  rates  determined 
under  the  new  system  were  identical  to 
the  billed  charges.  CHAMPUS  simply 
wishes  to  avoid  shifting  to  CHAMPUS 
beneficiaries  an  RTCs  cost  for 
providing  care  to  other  patients. 

The  rates  established  under  the  new 
system  reflect  the  actual  charging 
practices  of  the  RTCs  adjusted  by  an 
appropriate  Consumer  Price  Index  for 
medical  care.  The  proposed  capped 
amount  is  a  reasonable  one,  for  it 
protects  CHAMPUS  from  having  to 
subsidize  low  rates  charged  for  a  very 
substantial  portion  of  the  RTCs  patient 
days,  without  limiting  CHAMPUS  rates 
to  the  absolute  lowest  rates  charged  to 
other  payors.  The  new  reimbursement 
methodology  provides  a  reasonable 
method  of  obtaining  RTC  services  for 
CHAMPUS  beneficiaries  at  a  fair  cost  to 
the  government,  and  an  enhancement  of 
the  government's  ability  to  monitor  the 
quality  and  appropriateness  of  RTC 
services  provided  to  such  beneficiaries. 

Background 

The  change  in  reimbursement  policy 
was  brought  about  by  a  culmination  of 
problems  and  concerns  over  the  RTC 
benefit  dating  back  to  as  early  as  1979. 
This  included  General  Accounting 
Office  (GAO)  and  Defense  Audit  Service 
(DAS)  findings  that  led  OCHAMPUS  to 
believe  that  the  current  RTC  payment 
system  was  not  cost  effective  and 
needed  revision.  Under  the  current 
system,  RTCs  are  allowed  to  set  their 
own  per  diem  rates,  which  range  from 
$60  to  $700,  and  to  be  reimbursed  for 
unlimited  professional  fees  and  other 
ancillary  charges.  In  order  to  achieve 
consistency  of  practice,  OCHAMPUS 
developed  a  idle  which  was:  (1) 
Prospective;  (2)  uniform;  (3)  all-inclusive; 
and  (4)  administratively  feasible  for 
OCHAMPUS  and  the  RTCs. 


The  rate  established  for  each 
individual  RTC  reflected  both  the 
institutional  and  professional  charges 
which  were  submitted  per  an 
OCHAMPUS  request  of  October  18. 

1985.  The  RTCs  were  specifically 
instructed  to  submit  the  charges  of 
individual  mental  health  providers 
which  were  not  employed  by  or 
contracted  with  their  facility,  along  with 
the  frequency  of  their  occurrence. 

OCHAMPUS  attempted  to  implement 
the  new  reimbursement  rates  in  April  of 
1986  by  sending  our  new  participation 
agreements  to  all  CHAMPUS  authorized 
RTCs  notifying  them  of  their  individual 
rates  and  capped  amount.  By  July  1, 

1986,  74  agreements  had  been  signed 
and  returned  to  OCHAMPUS  (89  percent 
of  the  mailed  participation  agreements). 
However,  on  June  30, 1986,  OCHAMPUS 
was  enjoined  for  implementing  the 
proposed  RTC  payment  methodology 
because  of  a  civil  action  filed  by  various 
interested  parties.  The  District  Court 
found  on  summary  judgment  the 
OCHAMPUS  failed  to  comply  with  the 
rulemaking  provisions  of  the 
Administrative  Procedures  Act  (APA). 
OCHAMPUS  was,  therefore,  enjoined 
from  implementing  the  revised 
participation  agreement  and 
reimbursement  system  until  such  time 
that  the  requirements  qf  the  APA  were 
met.  The  District  Court's  decision  has 
been  appealed  to  the  Tenth  Circuit 
Court  of  Appeals.  OCHAMPUS  believed 
at  the  time  it  issued  the  new 
participation  agreement  that  it  had  the 
requisite  authority  and  that  it  was 
proper  to  do  so.  OCHAMPUS  still 
believes  its  position  .6  correct;  however, 
pending  the  resolution  of  the  appeal, 
OCHAMPUS  has  complied  with  the 
District  Court's  decision  by  publishing  a 
proposed  rule  in  the  Federal  Register. 

Until  there  is  a  decision  in  the  appeal, 
it  will  not  be  known  if  the  District 
Court's  decision  will  be  reversed.  In  the 
event  that  the  District  Court's  decision  is 
reversed,  OCHAMPUS  has  the  option  of 
recouping  any  payments  to  RTCS  in 
excess  of  the  payments  that  would  have 
been  made  had  the  District  Court  not 
enjoined  the  implementation  of  the 
payment  provisions. 

Whether  the  District  Court  decision  is 
upheld  on  appeal  or  reversed,  the 
effective  date  of  a  final  rule  on 
reimbursement  provisions  for  RTC  care 
will  be  applicable.  Any  recoupment,  if 
the  District  Court  is  reversed,  will  be 
from  July  1, 1986  (the  original  effective 
date  of  the  new  participation 
agreement),  to  the  effective  date  of  the 
final  rule. 
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Review  of  Comments 

As  a  result  of  the  publication  of  the 
proposed  rule,  the  following  comments 
were  received  from  iiiterested  RTCs, 
associations,  agencies  and  individuals. 

1.  Several  commentors  contend  that 
the  all-inclusive  rate  concept  would 
interfere  adversely  with  the  physician- 
patient  relationship  and  the  physician- 
RTC  relationship.  It  is  suggested  that 
placing  the  "economic  risk"  of  providing 
both  institutional  and  professional 
mental  health  services  on  RTCs  may 
cause  the  quality  of  care  to  suffer 
because  RTCs  may  compromise  on 
quality  for  economic  reasons. 

This  argument  is  not  solely  against  the 
use  of  an  all-inclusive  rate,  but  against 
the  use  of  any  prospective  payment 
system.  The  preference  for  separate 
reimbursement  of  individual 
professionals  is  based  on  the  premise 
that  such  professionals'  reimbursement 
would  not  be  subject  to  any  dollar 
limits.  Under  such  a  system,  neither 
RTCs  nor  individual  professionals 
would  need  to  concern  themselves  with 
the  cost  of  the  professionals'  services. 
Such  costs  would  only  be  of  concern  to 
CHAVfPUS  and  to  patients,  both  of 
whom  share  in  paying  those  costs.  The 
new  payment  system  places  the 
incentive  to  economize  with  the  only 
parties  in  a  position  to  economize:  the 
providers  of  services.  Further,  it  places 
the  responsibility  for  cost  containment 
squarely  on  the  shoulders  of  the 
providers  with  ultimate  responsibility 
for  the  provision  of  the  services  in 
question:  the  RTCs. 

The  quality  of  care  (services)  would 
not  be  affected  by  the  all-inclusive  rate 
since  CHAMPUS  regulations  already 
impose  on  RTCs  an  all-inclusive 
responsibility  for  providing  such 
services,  whether  through  their  own 
employees  or  through  outside 
professionals.  Under  these  regulations, 
there  is  no  reason  to  regard  anyone 
other  than  the  RTC  as  the  provider  of 
such  services.  This  is  not  a  drastic 
change  from  care  provided  in  the  past 
since  a  majority  of  CHAMPUS-approved 
RTCs  were  already  billing  for  their 
services  on  an  all  inclusive  basis  before 
OCHAMPUS  proposed  the  all  inclusive 
rate  requirement. 

The  movement  for  reimbursement  of 
private  practitioners  to  a  single  all- 
inclusive  per  diem  rate  for  RTC  care 
was  done,  in  part,  to  increase  the  RTCs 
accountability  for  ensuring  a  high 
quality  of  care  and  to  avoid 
fragmentation  of  treatment.  The  all- 
inchisive  system  places  to  total 
responsibility  for  treatment  of  patients 
with  the  RTCs.  consistent  with  their 
licensure  and  certification  requirements. 


Under  current  CHAMPUS  standards 
RTCs  are  required  to  develop  and 
establish  a  patient  specific  treatment 
plan  which  outUnes  in  detail  the  needs 
of  each  patient  and  how  the  RTC  will 
meet  those  needs.  Under  a  recent 
modification  to  its  contract,  effective 
August  1. 1988,  the  CHAMPUS  mental 
health  review  contractor  will  review 
each  treatment  plan  and  authorize  care 
only  in  those  cases  where  treatment  is 
justified  and  determined  medically 
necessary  and  appropriate.  RTCs  are 
also  required  to  provide  sufficient 
professional  staff  to  ensure  the 
treatment  plan  is  carried  out.  This 
includes  the  medical  directors. 
OCHAMPUS  will  closely  monitor  each 
RTC  patient  under  the  new  agreement  to 
ensure  that  appropriate  treatment 
continues  to  be  available  and  provided 
in  all  cases.  RTCs  will  also  be  required 
to  meet  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  (JCAHO)  standards  for 
psychiatric  facilities  serving  children 
and  adolescents,  and  OCHAMPUS  RTC 
standards,  both  of  which  require  the 
RTC  to  provide  the  professional  staff 
necessary  to  ensure  the  proper  care, 
treatment,  and  safety  of  all  patients. 
These  major  safeguards  would  ensure 
the  continuation  of  high  quality  care 
under  the  proposed  reimbursement 
methodology. 

The  all-inclusive  per  diem  limit 
developed  by  OCHAMPUS  was 
specifically  computed  to  take  into 
account  the  individual  circumstances  of 
each  RTC.  All  participating  RTCs  were 
asked  to  provide  specific  information 
concerning  their  charges,  both 
professional  and  institutional.  The 
professional  charge  data  represented  an 
average  overall  charge  based  on 
estimated  utilization  patterns  for  each 
facility.  This  type  of  payment 
methodology  allows  for  differing 
intensity  of  care;  i.e..  some  patients  will 
require  less  than  the  average,  while 
some  will  require  more  than  the  average 
number  of  treatment  sessions  per  week. 

It  has  never  been  OCHAMPUS'  intent 
to  exclude  professional  providers  from 
caring  for  patients  in  RTCs.  It  is,  rather, 
to  design  a  reimbursement  methodology 
that  reflects  the  philosophy  that 
residential  treatment  is  a  total 
therapeutic  program.  Each  RTC  is 
completely  free  to  determine  how  it  will 
provide  services,  either  through  its  own 
staff  or  through  arrangements  with 
professional  and  ancillary  providers  in 
the  community. 

2.  Another  commentor  felt  that  an  all- 
inclusive  rate  concept  would  result  in  a 
relationship  between  an  RTC  and  its 
medical  sta^  which  could  be  construed 


as  the  unlawful  corporate  practice  of 
medicine. 

Assuming  that  some  state  laws 
prohibit  corporate  care  providers  from 
controlling  the  professional  practice  of 
their  professional  staff,  there  is  no 
apparent  reason  w^y  such  laws  would 
apply  differently  depending  upon 
whether  such  staff  are  employees  or 
independent  contractors.  Thus,  it  should 
make  no  difference  under  such  laws 
whether  CHAMPUS  payment  rates 
encompass  all  RTC  services  or  only 
those  provided  through  RTC  employees. 
It  is  the  CHAMPUS  regulation  that  has 
always  made  the  RTC  ultimately 
responsible  for  the  provision  of  all  RTC 
services,  thus  requiring  the  RTC  to 
control  the  provision  of  all  its  services. 

3.  Other  commentors  felt  that  the  all- 
inclusive  rate  was  inconsistent  with 
CHAMPUS  statute  and  regulations: 
advancing  the  argument  that  the  statute 
and  regulations  clearly  contemplate  and 
require  separate  payment  rates  for 
institutional  and  non-institutional, 
professional  services. 

OCHAMPUS  is  not  required  to 
recognize  the  separate  forms  of 
reimbursable  RTC  services — those 
provided  by  an  RTC.  and  those  provided 
at  an  RTC  by  individual  professionals. 
While  the  CHAMPUS  regulations  allow 
for  reimbursement  of  RTC  services,  all 
such  services  are  encompassed  in  the 
regulatory  definition  of  an  RTC,  and  the 
facility  must  provide  all  services  to 
qualify  as  an  RTC.  It  is  entirely 
consistent  with  both  CHAMPUS  statute 
and  regulations  to  treat  all  RTC  services 
as  being  provided  by  the  RTC  and  to 
reimburse  only  the  RTC  for  services. 
Neither  the  Dependents'  Medical  Care 
Act,  nor  the  regulations  promulgated 
thereunder  bar  a  cap  on  RTC 
reimbursement.  Rather,  they  accord  the 
Secretary  of  Defense  full^discretion  to 
set  reimbursement  rates  and  standards 
so  long  as  they  are  reasonable.  Since  the 
majority  of  RTCs  billed  their  services  on 
an  all-inclusive  basis  prior  to  the  new 
participation  provisions,  it  cannot  be 
construed  as  unreasonable.  The  goal  of 
cost  containment  by  setting  an  outside 
limit  on  reimbursement  is  plainly  a  valid 
one.  The  statute  is  silent  on  the  method 
and  rates  of  reimbursement  for  RTCs, 
leaving  it  up  to  the  Secretary  to  develop 
a  fair  standard. 

4.  Some  commenters  felt  that  the  all- 
inclusive  rate  would  limit  access  outside 
professional  to  RTC  patients,  resulting 
in  a  decrease  in  quality  of  care. 

In  developing  the  new  reimbursement 
methodology,  OCHAMPUS  relied  in  part 
on  a  study  done  by  a  private  consultant. 
In  its  report  it  was  not  shown  that  RTC 
treatment  was  enhanced  by 
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psychotherapy  from  the  outside 
professionals  or  that  the  majority  of 
RTCs  providing  therapy  through  in- 
house  professional  staff  were  delivering 
inadequate  treatment.  A  large  majority 
of  RTCs  are  already  providing 
psychotherapy  on  an  in-house  (all- 
inclusive)  basis  without  any 
demonstrable  loss  in  quality  of  care. 
However,  the  new  participation 
requirements  do  not  preclude  the  use  of 
independent  professionals,  as  long  as 
their  services  are  billed  to  and  paid  by 
CHAMPUS  on  an  all-inclusive  basis. 

5.  Some  commentors  had  objections  to 
the  alternative  cap  on  reimbursement 
imposed  by  the  new  participation 
requirements,  the  so-called  "most- 
favored  rate",  or  33 Va  percent  cap. 

This  cap  limits  payment  to  the  lowest 
rate  charged  by  the  RTC  to  any  other 
payor  that  is  high  enough  to  cover  one- 
third  of  the  total  patient  days  for  the 
year  ending  on  February  28, 1985.  The 
cap  is  a  reasonable  one,  for  it  protects 
OCHAMPUS  from  having  to  subsidize 
low  rates  charged  for  a  very  substantial 
portion  of  an  RTCs  patient  days, 
without  limiting  CHAMPUS  rates  to  the 
absolute  lowest  rates  charged  to  other 
payors.  The  prior  version  of  the  health 
care  provider  contracts  (participation 
agreements)  also  contained  a  "most 
favorable  rate"  limit,  and  the  "most 
favorable  rate"  limit  in  the  proposed 
rule,  in  short,  allows  a  higher  rate  than 
the  one  that  was  contained  in  the  old 
agreement.  If  an  RTC  accepts  a 
relatively  low  rate  from  a  payor 
representing  as  much  as  one-third  of  the 
RTCs  patient  days,  CHAMPUS  should 
not  have  to  pay  higher  rates,  and  thus 
subsidize  patients  covered  by  the  lower 
rates.  The  33  Vs  percent  was  based  on 
detailed  analysis  of  utilization  and 
charge  data,  along  with  projected 
availability  of  RTC  care. 

6.  Some  commenters  assumed  that 
each  RTC  must  be  reimbursed  on  the 
basis  of  the  reasonable  costs  or  charges 
actually  incurred  during  the  period  for 
which  reimbursement  is  made. 

The  governing  statutes  and 
regulations  do  not  impose  any  such 
requirement.  They  permit  OCHAMPUS 
to  determine  a  reasonable  market  value 
for  RTC  services  based  upon  RTC  costs 
and  charges  during  a  base  period,  and  to 
limit  reimbursement  accordingly — to 
limit  each  RTCs  reimbursement  rate 
based  upon  its  base  period  data,  and 
impose  a  single  per  diem,  per-patient 
cap  on  all  RTCs.  The  new  participation 
requirements  are  consistent  to 
applicable  law  and  are  reasonable. 

7.  Some  commentors  complained  that 
the  proposed  rates  do  not  include  any 
adjustments  for  the  type  and  level  of 
services  provided.  An  RTC  may  have 


several  programs  in  which  the  rates 
vary  based  upon  the  staffing  and 
physical  plant  requirements  of  the  unit. 

Under  the  governing  regulations,  RTC 
services  constitute  a  single  level  of  care. 
While  costs  and  charges  associated  with 
RTC  care  undoubtedly  vary  somewhat 
from  patient  to  patient,  it  does  not 
follow  that  reimbursement  rates  must  be 
different  for  each  patient  or  each 
category  of  patients  defined  by  the  RTC 
in  Oder  to  be  reasonable.  A  single  rate 
for  a  given  RTC,  based  on  average 
charge  date  from  that  RTC,  reflects  the 
various  charges  described  in  such  data 
and  the  patient  mix  giving  rise  to  those 
charges.  This  type  of  averaging 
technique  takes  into  account  the  varying 
levels  (intensity)  of  care;  i.e.,  some 
patients  will  require  less  than  the 
average,  while  some  will  require  more 
than  the  average  number  of  treatment 
sessions  per  week.  Although  it  might 
have  been  possible  to  develop  different 
rates  for  different  categories  of  RTC 
patients,  such  an  approach  would  also 
involve  averaging — within  multiple 
smaller  categories  instead  of  a  single 
larger  category — because  no  two 
patients  have  identical  needs.  A  single 
rate  for  each  RTC  at  least  has  the 
advantage  of  simplicity.  There  is  no 
apparent  countervailing  advantage  of 
multiple  rates. 

8.  Several  commentors  complained 
that  OCHAMPUS  does  not  allow 
individual  RTC  appeals  with  regard  to 
adjustments,  extraordinary  factors,  and 
omissions.  Only  mathematical  errors  in 
rate  calculation  were  subject  to 
administrative  appeals. 

Participating  RTCs  were  informed  of 
the  proposed  changes  in  the 
reimbursement  system,  including  the  all- 
inclusive  rate  and  recommended 
payment  cap.  All  RTCs  were  requested 
to  provide  specific  charge  and  utilization 
data,  including  professional  services, 
which  could  be  used  to  determine 
individual  rates  for  each  RTC  and 
ultimately  the  payment  cap  amount.  The 
RTCs  were  requested  to  identify  all 
payors  for  whom  a  rate  was  established 
and  accepted,  what  the  rate  was,  and 
the  number  of  patient  days  actually 
provided  at  the  rate.  If  the  rates  did  not 
include  all  charges,  the  RTCs  were 
requested  to  identify  the  charges  not 
included.  Also,  charges  for  educational 
services  were  identified  and  excluded. 
The  data  submitted  by  the  RTCs  were 
reviewed  for  completeness  and 
reliability.  Each  of  the  RTCs  was 
informed  of  the  importance  of  the  data 
requested  in  the  determination  of  its 
individual  rates,  as  well  as  the  capped 
amount.  OCHAMPUS  staff  were  also 
available  to  answer  any  questions  the 
RTCs  might  have  had  regarding  the 


proposed  methodology  and  data 
requirement.  The  RTCs  were  allowed  a 
reasonable  period  of  time  for 
submission  of  all  data. 

It  was  felt  that  adjustments  of  the 
rates  for  on-going  cost  increased  and 
extraordinary  factors  would  result  in 
perpetual,  continuous  and  unpredictable 
rate  changes,  and  would  be  inconsistent 
with  the  very  concept  of  prospective 
reimbursement  rates.  Allowing 
adjustments  after  the  designated  based 
period  for  other  than  mathematical 
errors  in  rate  calculations  would  have 
given  RTCs  an  incentive  to  incur 
additional  costs  during  that  period  in 
order  to  increase  the  basis  for  their 
rates. 

The  incentive  to  incur  additional 
costs/charges  in  anticipation  of  a 
capped  per  diem  can  be  substantiated 
by  the  dramatic  increase  in  RTC  rates 
experienced  by  the  CHAMPUS  program 
since  it  was  enjoined  from 
implementation  of  the  revised 
participation  agreement  back  in  ]une  of 
1986.  Since  then,  rates  have  risen  from 
10  to  104  percent,  with  an  average 
increase  of  43  percent.  At  this  rate  of 
increase,  it  is  projected  that  government 
expenditures  for  RTC  care  could  exceed 
$85  million  by  the  end  of  fiscal  year 
1988.  Because  of  the  delay  in 
implementation  alone,  the  program  has 
forefeited  a  projected  cost  savings  of 
more  that  $15  million. 

The  new  RTC  participation 
requirements  provide  for  a  rate  of 
reimbursement  for  all  participating 
RTCs  which  reflects  a  reasonable 
amount  consistent  with  rates  charged  by 
their  peers  nationally  and  with 
reimbursement  that  they  were  already 
accepting  from  other  third-party  payors. 
If  the  circumstances  of  some  RTCs 
prevent  them  from  bringing  their  rates 
down  to  the  range  typical  of  most  RTCs, 
it  does  not  follow  that  CHAMPUS  must 
pay  rates  of  the  highest-priced  RTCs. 

9.  One  commentor  felt  that  the  field 
audits  of  the  "Top  10  RTCs  '  did  not 
provide  an  adequate  basis  for  change  in 
the  RTC  payment  system  since  the 
administrative  appeal  process  regarding 
such  audits  has  not  even  commenced  for 
some  of  the  providers  and  has  not  been 
completed  for  others. 

The  results  of  the  multi-year  financial 
audits  of  the  "Top  10  RTCs"  was  by  no 
means  the  sole  basis  for  changing  the 
RTC  reimbursement  system.  It  was  the 
culmination  of  problems  and  concerns 
over  the  RTC  benefit  dating  back  to  as 
early  as  1979.  This  included  General 
Accounting  Office  (GAO)  and  Defense 
Audit  Service  (DAS)  findings  that 
improvements  were  needed  in  the 
management  of  funding  of  psychiatric 
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care;  RTCs  were  not  collecting  cost- 
shares  from  beneficiaries,  resulting  in 
higher  charges  to  CHAMPUS;  and  no 
control  over  provider  rates  existed.  The 
findings  of  the  top  ten  RTC  audit  reports 
only  served  to  identify  the  serious 
deficiencies  in  OCHAMPUS'  ability  to 
adequately  monitor  RTC  costs  and 
charging  practices,  and  the  likelihood 
that  substantial  over-payment  for  RTC 
care  in  general  existed  under  the  current 
system.  These  audits,  along  with 
subsequent  appeals,  also  demonstrated 
that  the  prior  participation  agreement 
did  not  clearly  establish  the  RTCs 
responsibihfies. 

10.  Several  commentors  challenged 
the  two  caps  on  reimbursement — the  per 
diem  cap  of  $266  and  the  individual  RTC 
rates— because  CHAMPUS  failed  to 
consider  a  case  mix  (service  mix), 
staffing  and  labor  cost  differences  in 
establishing  each  RTCs  rate. 

There  is  no  logical  basis  for 
establishing  these  types  of 
differentiations  under  the  new 
prospective  payment  system.  The 
proposed  rates  already  reflect  a  variety 
of  factors,  such  as  staffing  ratios  and 
case  mix,  since  all  RTCs  are  reimbursed 
for  their  actual  charges  unless  they 
exceed  the  capped  amount.  The  capped 
amount  should  cover  the  reasonable 
cost  of  most,  it  not  all,  of  the  RTCs. 

These  facts  were  substantiated  in  a 
study  conducted  for  us  by  a  private 
research  firm.  It  was  found  that  RTC 
rates  (billed  charges)  were  widely 
disparate  and  could  not  be  related  to 
any  valid  basis  (for  example,  regional 
cost  differences)  to  justify  the  range  of 
charges,  particularly  those  at  the  higher 
end  of  the  spectrum.  For  example,  the 
range  of  charges  within  the  State  of 
Virginia,  a  high  use  state  for  RTC  care, 
ranged  from  approximately  $188  per  day 
to  over  $417  per  day.  In  California, 
another  high  use  state,  charges  ranged 
from  $78  to  $185.  Interestingly,  the 
highest  charges  in  these  states 
represented  only  the  RTCs  charges  and 
did  not  include  the  separate  billing  by 
psychiatrists  and  other  mental  health 
providers. 

During  the  base  period  (March  1, 1984, 
through  February  28, 1985)  CHAMPUS 
RTC  rates  ranged  from  $55  to  $489  with 
a  mean  of  $172  and  a  standard  deviation 
of  $90,  while  the  average  length  of  stay 
of  CHAMPUS  beneficiaries  ranged  from 
52  days  to  411  days  with  a  mean  of  179 
days  and  a  standard  deviation  of  90 
days.  Both  rates  and  length  of  stay 
exhibited  extreme  variability  supporting 
past  GAO  and  DAS  audits. 

In  a  previous  study  of  all  RTC  care  in 
the  United  States,  the  National  Institute 
of  Mental  Health  (NIMH)  found  that 
total  expenditures  for  RTC  care  were 


aggregated  in  the  following  manner:  (1) 
62  percent  allocated  to  salaries;  (2)  33 
percent  for  other  operating  expenses; 
and  (3)  5  percent  for  capital 
expenditures.  The  proportion  of  salaries 
to  total  expenditures  was  found  to  vary 
inversely  to  the  size  of  the  RTC;  i.e.,  25 
beds — 66  percent,  100  beds — 58  percent. 
Bed  size  was  also  found  to  affect  cost 
per  day  and  average  length  of  stay.  In 
facilities  less  than  25  beds,  inpatient 
costs  per  day  amounted  to  $73,  and 
$23,814  per  inpatient  stay,  with  average 
length  of  stay  (ALOS)  at  354  days.  In 
larger  facilities  (100  beds  or  more)  costs 
were  $45  per  inpatient  day  and  $31,997 
per  inpatient  stay,  with  ALOS  at  734 
days.  Nearly  all  of  the  differences 
attributed  to  total  expenditures  per 
patient  day  in  RTCs,  which  differed  as 
to  bedcount,  were  differences  in  salary 
expenditure  per  patient  day.  The  study 
showed  strong  implications  for  cost 
containment  in  the  RTC  reimbursement 
system.  If  salaries  could  be  controlled 
without  diminishing  quality  of  care  and 
if  length  of  stay  could  be  standardized 
and  made  a  more  accountable  variable, 
then  CHAMPUS  could  better  oversee  its 
RTC  benefit. 

Because  of  the  implication  of  this 
study,  RTC  utilization  data  were 
analyzed  to  determine  if  rates  and 
lengths  of  stay  were  related  to  the  size 
of  the  RTC  (bed  size).  It  was  found  that 
there  was  neither  a  relationship 
between  rate  and  bed  size  nor  length  of 
stay  and  bed  size,  refuting  the  NIMH 
findings.  This  tends  to  indicate  that 
fixed  costs  (salaries)  are  not  the 
determining  factors  in  RTC  rate  setting. 
This  finding  is  consistent  with  past  GAO 
and  DAS  audits  which  found  RTC  rates 
to  be  unreasonable  and  without  basis. 

11.  Several  commentors  expressed 
concern  that  implementation  of  the 
proposed  RTC  participation 
requirements  would  cause  a  substantial 
reduction  in  availability  of  RTC  care  for 
CHAMPUS  beneficiaries. 

Prior  to  the  District  Court's  injunction, 
all  currently  participating  RTCs  were 
notified  in  writing  of  their  individual 
rates,  provided  with  the  rationale  for  the 
rates,  and  provided  two  copies  of  the 
final  participation  agreements  for 
signature  and  return  by  June  1, 1986. 
Although  many  of  the  RTCs  objected  to 
various  aspects  of  the  reimbursement 
methodology,  89  percent  of  them  agreed 
to  provide  care  by  signing  and  returning 
the  participation  agreement.  Since 
participation  requirements  in  both  the 
proposed  and  final  rule  afford  increased 
flexibility  for  reimbursement  of 
educational  costs  and  geographically 
distant  family  therapy,  OCHAMPUS 
does  not  anticipate  a  significant 


reduction  in  the  availability  of  RTC 
care. 

Because  all  participating  RTCs  must 
meet  the  regulatory  standards  of  care,  it 
cannot  be  argued  that  inadequate  care 
will  result  if  the  highest-priced  RTCs 
terminate  their  participation,  even 
assuming  that  the  latter  can  claim  some 
qualitative  superiority.  All  RTCs  should 
he  able  to  properly  care  for  all  patients 
appropriately  placed  in  an  RTC.  RTC 
placement  is  not  appropriate  for  patients 
whose  needs  exceed  those  contemplated 
by  the  Regulatory  standards.  Nor  can  it 
be  argued  that  termination  of  high- 
priced  RTCs  will  result  in  geographical 
shortages  of  RTC  services.  OCHAMPUS 
found  a  wide  disparity  in  RTC  rates  not 
only  nationally,  but  also  within  states 
and  regions,  and  that  disparity  was  not 
related  to  regional  cost  differences. 

12.  One  commentor  felt  that  an  interim 
participation  agreement  was  not  needed 
to  recognize  new  RTCs  applying  for 
CHAMPUS  authorization. 

As  was  mentioned  in  a  previous 
response,  past  GAO  and  DAS  audits, 
along  with  other  contracted  studies, 
identified  serious  deficiencies  in 
OCHAMPUS'  ability  to  adequately 
monitor  RTC  costs  and  charging 
practices,  and  showed  a  likelihood  for 
substantial  over-payment  for  RTC  care 
in  general  existed  under  the  current 
system.  These  findings,  along  v/ith 
subsequent  appeals,  demonstrated  that 
the  prior  participation  agreement  did  not 
clearly  establish  RTC  responsibilities 
consistent  with  the  CHAMPUS  RTC 
standards  and  regulations.  The 
reimbursement  provisions  of  the  interim 
participation  agreement  are  essentially 
the  same  as  those  contained  under  the 
old  agreement  (most  favorable  rate 
concept).  It  was  felt  that  the  interim 
participation  agreement  would  better 
convey  to  new  RTCs  what  was  expected 
of  them  under  CHAMPUS  standards  and 
regulations.  This  agreement  was  issued 
to  enhance  the  qualify  of  care  under  the 
CHAMPUS  RTC  program. 

13.  One  commentor  felt  that  it  would 
be  a  hardship  on  an  RTC  to  have 
therapeutic  leave  funding  reduced  by  25 
percent  after  the  3-day  limit.  The  only 
cost  that  the  facility  may  save  would  be 
on  food.  Staff,  utilities  and  general 
operations  must  continue  on  a  full  cost 
pattern. 

The  payment  provisions  appearing  in 
the  proposed  rule  represent  a 
liberalization  of  recommendations  made 
by  a  private  consulting  firm.  In 
accordance  with  CHAMPUS  policy,  it 
was  recommended  that  RTCs  be  paid  at 
75  percent  of  their  per  diem  rate  for 
therapeutic  absences.  It  was  further 
recommended  that  CHAMPUS  consider 
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a  limit  on  the  number  of  therapeutic 
leave  days  allowable  per  calendar  year 
and  on  consecutive  leave  days.  They 
assumed  that  children  able  to  leave  the 
RTC  for  more  than  10  consecutive  days 
[except  in  special  circumstances)  no 
longer  require  the  specialized 
environment  of  a  residential  treatment 
center.  The  Director  of  OCHAMPUS 
made  a  modification  to  the  final 
reimbursement  provisions  to  continue 
payment  at  the  full  per  diem  rate  for 
approved  absences  not  exceeding  three 
calendar  days.  Payment  of  75  percent  of 
the  established  daily  charge  beginning 
with  the  fourth  day  of  absence  was  felt 
to  be  reasonable  to  cover  room  and 
board  costs  during  the  patient's  absence. 

14.  One  conunentor  recommended  that 
we  consider  establishing  an  upper  limit 
for  the  length  of  reimbursable 
therapeutic  leave. 

An  upper  limit  for  the  length  of 
reimbursable  therapeutic  leave  was 
considered  in  the  development  of  the 
proposed  rule.  However,  it  was  felt  that 
an  upper  limit  was  unnecessary  since  all 
RTC  cases  required  extensive 
authorization  review.  The  RTC  is 
required  to  submit  a  detailed  treatment 
plan  for  each  CHAMPUS  patient  within 
30  days  of  admission.  This  includes  any 
anticipated  therapeutic  absences. 
Periodic  medical/utilization  reviews  are 
also  conducted  after  6  months  of 
treatment.  All  therapeutic  absences  are 
reviewed  individually  and  approved 
when  they  are  determined  to  be 
medically  appropriate.  This  approach  is 
consistent  with  existing  CHAMPUS 
regulation. 

15.  Another  commentor  felt  that  the 
proposed  reimbursement  methodology 
unfairly  penalized  long-standing 
providers.  It  allows  new  facilities  to 
establish  their  own  charge,  provided  it  is 
not  above  the  CHAMPUS  per  diem  cap, 
because  there  is  no  rate  history. 

It  cannot  be  disputed  that  RTCs  which 
began  operation  after  February  28, 1985, 
will  be  subject  to  a  different  base  period 
than  those  in  operation  prior  to  that 
date.  Under  a  prospective  payment 
system  this  is  inevitable.  However,  the 
calculation  of  all  RTC  rates  is 
procedurally  consistent  and  adjusted  by 
an  appropriate  inflation  factor 
(Consumer  Price  Index — Urban  for 
medical  care)  based  on  the  particular 
base  period  used. 

Individual  RTC  rates,  along  with  a 
capped  amount,  will  be  adjusted  by 
appropriate  annual  CPI-Us  for  medical 
care  to  bring  them  forward  to  the 
effective  date  of  the  final  rule.  The 
inflation  factor  is  used  to  bring  equity  to 
the  prospective  payment  system.  The 
new  payment  system  provides  a  rate  of 
reimbursement  for  all  participating 


RTCs  (both  long-standing  and  new) 
which  reflects  a  reasonable  amount 
consistent  with  rates  charged  by  their 
own  peers  nationally  and  with 
reimbursement  they  are  already 
accepting  from  other  third-party  payors. 
The  rates  established  still  reflect  the 
actual  charging  practices  of  the  RTCs 
subject  to  an  all-inclusive  capped 
amount. 

Looking  at  this  from  a  different 
perspective,  new  facilities  may  contend 
that  rates  charged  during  the  startup 
period  (first  6  to  12  months)  may  not 
adequately  reflect  the  true  operations  of 
the  facility. 

16.  Several  commentors  felt  that  the 
60-day  inpatient  mental  health  limitation 
forced  them  to  make  costly  adjustments 
in  their  operations  in  order  to 
accommodate  the  influx  of  patients  who 
had  previously  been  or  would  otherwise 
be  in  hospitals. 

Pub.  L  98-94,  the  Defense 
Authorization  Act  for  fiscal  year  1984, 
amended  title  10,  chapter  55,  United 
States  Code.  This  Public  Law  stated 
that,  with  certain  exceptions,  no 
CHAMPUS  funds  may  be  expended  for 
inpatient  mental  health  services  in 
excess  of  60  days  annually  for  each 
beneficiary  who  receives  inpatient 
mental  health  services.  It  was  similar  to 
a  provision  that  was  contained  in  Pub.  L. 
97-77,  the  Defense  Appropriations  Act 
for  Fiscal  Year  1983,  which  restricted  the 
funds  available  to  CHAMPUS  to  pay 
inpatient  mental  health  services, 
beginning  January  1, 1983.  These 
commentors  contend  that  this  60-day 
inpatient  psychiatric  limitation  has 
increased  annual  FTR  expenditures  due 
to  the  fact  that  children  requiring 
psychologically  necessary  care  in 
hospitals  were  driven  by  the  limitation 
into  less  expensive  RTCs.  OCHAMPUS 
does  not  argue  this  point;  however,  it  is 
felt  that  there  was  a  sufficient  time  lag 
between  implementation  of  the  60-day 
inpatient  mental  health  limitation  and 
the  base  period  used  in  calculating  the 
prospective  rate  to  reflect  any 
adjustments  in  operations  required  as  a 
result  of  this  influx  of  hospital  patients. 
The  inpatient  mental  health  limitation 
went  into  effect  for  inpatient  admissions 
beginning  on  and  after  January  1, 1983, 
while  the  base  period  for  calculation  of 
prospective  rates  was  from  March  1, 
1984,  through  February  28, 1985.  The 
RTCs  had  sufficient  time  to  adjust  their 
charges  for  increases  in  level  of  care 
brought  about  by  the  limitation. 

17.  One  commentor  felt  that 
CHAMPUS  should  acknowledge  that 
other  populations  (groups)  can  be  served 
by  an  RTC  and  that  the  21-year  age 
restriction  is  specific  to  CHAMPUS. 


CHAMPUS  only  acknowledges  RTC 
programs  as  defined  by  its  Regulation, 
policy,  standards  and  participation 
agreement.  The  age  restriction  (under 
the  age  of  21)  was  set  in  a  precedent 
setting  final  appeal  decision  and 
incorporated  into  the  definition  of 
residential  treatment  centers. 

18.  One  commentor  stated  that  the 
CPI-U  used  to  update  the  per  diem  rates 
does  not  recognize  regional  differences 
in  wages  or  costs. 

As  was  previously  stated,  the  RTC 
rates  (billed  charges)  were  widely 
disparate  and  could  not  be  related  to 
any  valid  basis  (for  example,  regional 
cost  differences)  to  justify  the  rate 
charges,  particularly  those  at  the  higher 
end  of  the  spectrum.  Since  regional 
differences  in  wages  or  costs  did  not 
appear  to  have  a  bearing  on  RTCs' 
charges,  national  CPI-Us  were  used  to 
update  the  rates. 

Because  of  the  delay  in 
implementation  of  the  all-inclusive 
reimbursement  system,  appropriate 
annual  CPI-U  inflation  factors  for 
medical  care  will  be  used  to  adjust  both 
individual  rates  and  a  capped  amount 
up  through  February  of  1988. 

19.  One  commentor  felt  that  the 
proposed  rule,  if  implemented,  would  be 
in  violation  of  the  court  order  since 
there  were  substantive  issues  in  the 
decision  concerning  the  proposed  new 
participation  agreement  and  payment 
methodology  which  went  beyond  the 
failure  to  comply  with  the 
Administrative  Procedures  Act  (APA). 

The  District  Court  chose  to  hmit  its 
discujsion  of  many  procedural  and 
substantive  issues  in  the  policy  changes 
in  question  to  the  government's  non- 
compliance with  APA  rulemaking 
requirements.  The  District  Court 
invalidated  CHAMPUS'  issuance  of  new 
standard  contract  provisions  solely  on 
the  basis  of  procedural  requirements  for 
rulemaking  under  5  U.S.C.  553. 

OCHAMPUS  believed  at  the  lime  it 
issued  the  new  RTC  participation 
agreement  that  it  had  the  requisite 
authority  to  do  so.  OCHAMPUS  still 
t>elieves  its  position  is  correct:  however, 
pending  the  resolution  of  the  appeal  in 
the  Tenth  Circuit  Court  of  Appeals, 
OCHAMPUS  is  complying  with  the 
District  Court's  decision.  The  proposed 
and  final  amendments  are  being 
published  in  compliance  with  the 
Court's  decision. 

20.  One  commentor  wondered  if  a 
family  therapist  could  bill  individually 
for  care  provided  to  a  family  outside  the 
RTC. 

If  an  RTC  accepts  a  child  for 
admission  whose  parents  are 
geographically  distant,  the  facility  must 
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document  its  plans  for  including  the 
family  in  therapy,  in  accordance  with 
RTC  standards  and  the  appropriate 
medical  care  standard.  If  one  or  both 
parents  reside  at  a  significant  distance 
from  the  child,  the  RTC  has  the 
flexibility  of  setting  up  therapy  with  the 
parents  at  the  distant  locality,  while  the 
child  is  in  treatment  in  the  RTC.  The 
parent's  therapist  and  child's  therapist 
must  collaborate  in  all  cases. 
Collaboration  between  therapists  is  the 
responsibility  of  the  RTC  and  must  be 
documented  in  the  medical  records.  All 
family  therapy  must  be  authorized  and 
approved  by  the  CHAMPUS  mental 
health  review  contractor  at  the  time  the 
RTC  treatment  plan  is  submitted  in 
order  for  cost-sharing  to  occur. 

A  decision  has  been  made  to  exclude 
the  payment  of  geographically  distant 
family  therapy  from  the  all-inclusive 
RTC  rate  because  of  the  significant 
distance  involved  and  administrative 
flexibility  required  to  make  this  type  of 
treatment  feasible.  The  family  therapist 
may  bill  individually  from  the  RTC  if  the 
therapy  is  provided  to  one  or  both  of  the 
parents  residing  a  minimum  of  250  miles 
from  the  location  of  the  RTC.  It  was  felt 
that  250  miles  could  generally  be  driven 
in  approximately  five  hours,  which 
would  allow  a  parent  to  drive  to  the 
RTC  and  participate  in  family  therapy 
and  return  home  the  next  day.  This  trip 
could  easily  be  accomplished  during  the 
weekend.  However,  the  therapy  must 
still  be  authorized  by  the  CHAMPUS 
mental  health  review  contractor.  The 
contractor  will  send  authorizations  to 
the  geographically  responsible  fiscal 
intermediary  (FI).  For  cases  in  which 
there  are  two  FIs  because  of  differing 
geographical  locations,  a  copy  of  the 
appropriate  authorization  will  be  sent  to 
each. 

21.  Several  commentors  felt  that 
education  is  an  essential  part  of  the 
total  therapeutic  program  and  should  be 
allowed  in  the  reimbursement 
methodology. 

Payment  of  educational  services  are 
specifically  excluded  by  the  CHAMPUS 
regulation  for  beneficiaries  eligible  for 
payment  directly  or  indirectly  by  a  local, 
state  or  federal  government.  These 
provisions  are  not  new.  CHAMPUS  has 
never  been  authorized  to  pay  for 
educational  services  under  the  Basic 
Program,  and  in  those  instances  where 
audits  have  determined  that  payment 
has  been  made  in  error,  corrective 
action  has  been  taken.  However,  this 
exclusion  has  an  exception:  it  allows 
payment  to  RTCs  for  such  services 
"when  appropriate  education  is  not 
available  from  or  not  payable  by  the 
cognizant  public  entity."  Thus,  in  reality. 


the  regulation  and  new  participation 
requirements  do  not  exclude  such 
services  from  reimbursement,  but 
merely  make  CHAMPUS  the  payor  of 
last  resort.  This  is  a  proper  role  for 
CHAMPUS  to  play,  in  view  of  the  fact 
that  free  education,  including  special 
education,  is  ordinarily  available  in 
local  school  systems. 

Under  this  exception  the  sponsor 
seeking  a  waiver,  with  the  help  of  the 
RTC,  would  have  to  demonstrate  that 
the  school  district  in  which  the 
CHAMPUS  beneficiary  was  last 
enrolled  refused  to  pay  for  the 
educational  component  of  the  child's 
RTC  care.  All  actions  must  be  supported 
by  documentation,  which  must  include 
copies  of  all  correspondenre  with 
cognizant  public  officials  and  denials  of 
reimbursement.  Requests  for  payment  of 
educational  costs  must  be  referred  to  the 
CHAMPUS  mental  health  review 
contractor  for  determination  of  the 
applicability  of  CHAMPUS  benefits.  If 
coverage  of  educational  services  are 
approved  by  the  contractor,  payment 
will  be  allowed  outside  the  all-inclusive 
facility  rate.  However,  the  amount  paid 
shall  not  exceed  the  RTCs  most- 
favorable  rate  to  any  other  patient, 
agency,  or  organization  for  educational 
services. 

22.  A  group  of  commentors  questioned 
why  a  separate  cap  for  reimbursement 
for  the  physician  component  and  the 
RTC  component  on  a  per  diem  basis 
could  not  be  as  effective  as  one  all- 
inclusive  rate. 

Separate  caps  would  require  a  total 
revamping  of  the  CHAMPUS 
professional  provider  relationships  and 
of  the  claims  adjudication  and  payment 
process  for  RTC  mental  health  claims. 
Instead  of  70  to  80  RTC  agreements, 
OCHAMPUS  would  need  to  negotiate 
and  establish  agreements  with  each  of 
hundreds  of  professional  providers, 
some  of  whom  may  have  only  one 
CHAMPUS  RTC  patient  in  a  year.  With 
any  exceptions  to  the  inclusive  cap. 
pressures  would  occur  to  expand  the 
exceptions  to  all  RTCs  so  that  savings 
would  sharply  decrease  while 
administrative  costs  climbed.  To  be 
consistent  in  achieving  the  goals  of  a 
capped  professional  payment, 
CHAMPUS  would  need  to  limit  RTC 
patient  professional  care  to  providers 
who  agree  to  the  binding  participation 
agreements  as  a  condition  for 
CHAMPUS  payment. 

With  an  inclusive  cap,  there  is  one 
RTC  claim  for  a  given  patient  for  a  given 
time  period,  usually  a  month.  With 
separate  caps,  the  RTC  claims  would  be 
augmented  by  claims  from  the 
professionals  involved,  with  the 


necessity  of  identifying  those  claims 
from  among  the  approximately  8  million 
received  by  CHAMPUS  claims 
processors  so  that  the  special  processing 
they  would  require  could  take  place. 
CHAMPUS  fiscal  intermediaries  would 
also  experience  difficulty  in  marrying-up 
professional  claims  with  corresponding 
institutional  billing  since  many 
professional  providers  do  not  bill  in  neat 
monthly  intervals.  They  could  not  be 
processed  in  the  normal  system  that 
uses  prevailing  payment  limits.  A  new 
claims  processing  system  would  need  to 
be  established  or  the  claims  would  have 
to  be  hand  processed,  either  of  which 
would  entail  administrative  costs 
roughly  estimated  at  five  times  greater 
than  those  incurred  with  an  inclusive 
rate.  This  increased  claims  processing 
cost  does  not  include  the  costs  of 
negotiating  and  maintaining  the 
hundreds  of  separate  individual 
professional  agreements. 

23.  On  May  26, 1988,  the  Director. 
OCHAMPUS,  and  members  of  his  staff 
met  with  representatives  of  the  National 
Association  of  Psychiatric  Treatment 
Centers  for  Children  (NAPTCC)  to 
review  and  discuss  their  proposed 
alternative  payment  system  for 
CR\MPUS  services.  Although  their 
proposal  was  not  adopted,  OCHAMPUS 
did  agree  to  review  and  evaluate  any 
future  hard  data  that  the  NAPTCC  might 
wish  to  submit  regarding  significant 
changes  in  the  level  of  RTC  care. 

Summary  of  Regulation  Changes 

Pursuant  to  the  Court's  decision. 
OCHAMPUS  is  proceeding  with  the 
general  notice  of  final  rulemaking.  The 
major  provisions  of  the  RTC 
reimbursement  system  are  being 
incorported  into  the  CHAMPUS 
regulation,  along  with  the  safeguards 
needed  to  ensiu-e  continued  benefit 
access  and  quality  of  care.  A  provision 
is  also  being  included  which  will  ensure 
that  CHAMPUS  beneficiaries  are  not 
discriminated  against  solely  on  the  basis 
of  program  payment  methodology. 

In  the  final  rule,  the  all-inclusive  per 
diem  rate  will  still  encompass  the  RTCs 
daily  charge  for  RTC  inpatient  care  and 
all  mental  health  treatment  determined 
necessary  and  rendered  as  part  of  the 
treatment  plan  established  for  the 
patient  and  accepted  by  OCHAMPUS. 
However,  payment  of  geographically 
distant  family  therapy  will  be  allowed 
outside  the  all-inclusive  RTC  rate 
because  of  the  significant  distance 
involved  and  the  need  for  administrative 
flexibility.  The  family  therapist  may  bill 
individually  from  the  RTC  if  the  therapy 
is  provided  to  one  or  both  of  the  parents 
residing  a  minimum  of  250  miles  from 
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the  location  of  the  RTC.  Plans  for  distant 
family  therapy  must  be  documented  in 
the  patient's  medical  records.  The  RTC 
is  still  responsible  for  setting  up  the 
sessions  and  for  maicing  sure  that  there 
is  collaboration  between  the  parent's 
therapist  and  the  child's  therapist 
Payment  for  geographically  distant 
family  therapy  will  be  cost-shared  on  an 
inpatient  basis,  subject  to  the  prevailing 
charge  in  the  state  in  which  the  service 
was  rendered.  Payment  of  educational 
services  will  also  be  allowed  outside  the 
all-inclusive  rate  if  it  is  not  available 
firom  or  payable  by  other  local,  state  or 
federal  governments.  However,  the 
amount  paid  shall  not  exceed  the  RTC's 
most  favorable  rate  to  any  other  patient, 
agency,  or  organization  for  educational 
services. 

The  all-inclusive  rate  includes  charges 
for  the  routine  medical  management  of  a 
beneficiary  while  residing  in  an  RTC. 
Services  provided  by  medical 
professionals  employed  by  or  contracted 
with  the  RTC  are  part  of  the  all- 
inclusive  per  diem  rate  and  cannot  be 
billed  separately.  These  routine  medical 
services  are  made  available  to  all 
children  entering  the  facility  and  are 
designed  to  maintain  the  general  health 
and  welfare  of  the  patient  population. 
Examples  of  this  type  of  care  are:  (1) 
Routine  health  and  physical 
examinations  provided  by  RTC  medical 
staff;  (2)  in-house  pharmaceutical 
services;  and  (3)  other  ancillary  medical 
services  routinely  provided  to  the  RTC 
population. 

Otherwise  covered  medical  services 
related  to  a  nonmental  health  condition 
and  rendered  by  an  independent 
provider  outside  the  RTC  are  payable  in 
addition  to  the  all-inclusive  per  diem 
rate.  This  includes  medical 
consultations,  laboratory  tests, 
radiology  and  pharmaceutical  services. 
Professional  charges  for  medical  visits 
or  consultations  must  be  billed  by  the 
independent  professional  provider.  The 
remaining  ancillary  charges  may  either 
be  billed  by  the  independent  provider  or 
through  the  RTC.  However,  if  the  RTC  is 
billing  for  the  service,  it  must  identify 
the  provider  by  name,  the  related 
medical  diagnosis  and  the  specific 
medical  procedure  rendered.  For 
example,  if  a  child  was  injured  while 
playing  basketball,  he  or  she  might  need 
medical  care  for  the  injury  or  suspected 
injury.  Another  example  is  where  a  child 
has  a  serious  ear  infection  and  miut  see 
an  Ear.  Nose  and  Throat  Speciahst  The 
specialist  would  bill  CHAMPUS  directly 
for  his  or  her  service.  The  medication 
prescribed  by  the  speciaUst  may  be 
billed  through  the  RTC  as  long  as  the 
provider  is  identified.  The  billing  must 


also  include  the  specific  medical 
diagnosis  along  with  the  name  and 
strength  of  the  medication.  However,  if 
the  medication  is  routinely  dispensed 
out  of  the  RTC  pharmacy  or  nurse's 
station  it  would  fail  under  the  all- 
inclusive  rate. 

Under  the  new  reimbursement  system, 
one  of  the  following  two  alternative 
methods  will  be  used  in  determining 
individual  RTC  rates: 

1.  RTCs  Participating  in  CHAMPUS 
During  Base  Period 

The  per  diem  rate  for  an  RTC 
participating  in  CHAMPUS  during  the 
base  period  of  March  1. 1984,  through 
February  28, 1985,  will  be  based  on  the 
actual  charging  practices  during  that  12- 
month  period.  This  base  period  was 
chosen:  (1]  Because  it  corresponded  to 
the  base  period  used  in  our  previous 
study;  and  [2]  because  the  drastic 
increase  in  RTC  charges  in  the  last  three 
years  could  not  be  justified  by  national 
health  care  statistics.  The  individual 
RTC  rate  will  be  the  lower  of  either  th«» 
CHAMPUS  rate  in  effect  on  February  28, 
1985,  or  the  rate  high  enough  to  cover  at 
least  one-third  of  the  total  patient  days 
of  care  provided  by  the  RTC  during  the 
12  months  ending  February  28, 1985. 
Under  either  methodology,  the  rate  will 
be  subject  to  a  maximum  cap.  These 
rates  will  be  adjusted  by  annual 
inflation  factors  reflecting  the  national 
Consumer  Price  Index  for  Urban  Wage 
Earners  (CPI-U]  for  medical  care  for  the 
3-year  period  ending  February  29, 1988. 

2.  RTCs  New  to  CHAMPUS  After 
February  28. 1985 

For  RTCs  new  to  the  CHAMPUS 
program,  one  of  the  following  two 
alternative  methods  will  be  used  in 
determining  their  individual  rates: 

A.  The  rates  of  RTCs  which  were  in 
operation  during  the  base  period  [March 
1, 1984  through  February  28, 1985)  will 
be  calculated  based  on  the  actual 
charging  practices  of  the  RTC  during  the 
12  months  ending  February  28. 1985.  The 
RTCs  rate  will  be  the  lower  of  either  the 
rate  high  enough  to  cover  at  least  one- 
third  of  its  total  patient  days  of  care 
provided  during  the  12  months  and 
inflated  by  the  CPI-U,  or  the 
OCHAMPUS  determined,  capped  per 
diem. 

B.  The  rates  for  RTCs  which  began 
operation  after  February  28, 1985.  or 
began  operation  before  February  28, 
1985,  but  had  less  than  6  months  of 
operation  by  February  28, 1965,  will  be 
based  on  the  actual  chai'ging  practices 
during  their  first  6  to  12  consecutive 
months,  with  6  months  being  the 
minimum  time  in  operation  for 
certification  under  the  CHAMPUS 


program.  A  period  of  less  than  12 
months  will  be  used  only  when  the  RTC 
has  been  in  operation  for  less  than  12 
months.  Once  a  full  12  months  is 
available  the  rate  will  be  recalculated. 
The  rates  would  be  calculated  the  same 
as  in  A  above  except  a  different  base 
period  would  be  used  and  the  rate 
would  be  adjusted  by  appropriate 
annual  CPI-U  factors  for  medical  care  to 
bring  it  forward  to  February  29. 1968. 

3.  Calculation  of  Capped  Per  Diem 
Amount 

The  OCHAMPUS  determined  capped 
per  diem  amount  was  set  at  the  80th 
percentile  of  all  established  CHAMPUS 
rates,  weighted  by  the  total  CHAMPUS 
days  provided  at  each  rate  during  the 
base  period  and  adjusted  by  appropriate 
annual  CPI-Us  for  medical  care  for  the 
3-year  period  ending  February  29, 1988. 

The  annual  CPI-U  inflation  factors  are 
being  used  to  update  the  RTCs 
individual  rates,  as  well  as  the  capped 
amount,  because  of  the  anticipated 
delay  in  their  implementation. 

All  routine  and  special  education 
costs  are  excluded  from  reimbursement 
except  in  individual  cases  where 
appropriate  education  is  not  available 
through  other  local,  state,  or  federal 
agencies.  Under  the  new  educational 
provisions,  RTCs  will  have  greater 
responsibility  for  ensuring  that 
beneficiaries  take  maximum  advantage 
of  their  rights  to  a  free  and  appropriate 
public  education. 

A  provision  is  also  being  incorporated 
into  the  Regulation  regarding 
therapeutic  absences.  Under  this 
provision  CHAMPUS  will  continue 
payment  at  the  full  per  diem  rate  for 
approved  absences  not  exceeding  three 
calendar  days.  Those  in  excess  of  this 
time  frame  will  be  paid  at  75  percent  of 
the  established  daily  charge  beginning 
with  the  fourth  day  of  absence. 

There  will  be  a  grandfathering  period 
for  those  CHAMPUS  patients  who  are 
receiving  care  in  an  RTC  at  the  time  the 
new  reimbursement  methodology  is 
adopted.  To  ensure  continued  care  of 
these  beneficiaries,  payment  at  the 
current  rate,  including  separate  payment 
for  professional  services,  will  continue 
for  all  beneficiaries  admitted  prior  to  the 
implementation  date,  until  discharge, 
transfer  or  until  two  months  of  care 
have  elapsed,  whichever  occurs  first. 

Clarifying  language  is  being  adopted 
in  the  Regulation  to  further  define  the 
level  of  care  provided  in  an  RTC  and  to 
establish  an  appropriate  age  limit  for 
beneficiaries  receiving  care  in  this  type 
of  facility. 

We  feel  that  the  new  participation 
requirements  will  not  have  a  significant 
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ecanomic  impact  on  either  the 
institutional  or  professional  components 
of  RTC  treatment.  The  prospective 
reimbursement  methodology  was 
designed  to  take  into  account  the 
individual  drcnmstances  of  each  RTC. 
All  participating  RTCs  were  asked  to 
provide  ^lecific  information  concerning 
their  chains,  both  profesatoia)  and 
institutional  The  professional  charge 
data  represented  an  average  overall 
charge  baaed  on  estimated  utihzaticKi 
patterns  for  each  facility.  The  all- 
inclusive  nature  of  this  new  payment 
methodology  will  not  prevent  the 
treatment  of  RTC  patients  by  community 
practitioners.  The  only  change  will  be 
that  community  practitioners  will  look 
directly  to  the  RTC.  rather  than  to 
CHAMPUS.  for  reimbitfsement.  The  all- 
inclusive  rate  was  adopted  to  ensure 
that  professional  services  are  not 
duplicated  and  are  provided  in 
accordance  with  established  CHAMPUS 
standards. 

Regulatory  Flexibility  Act 

Less  than  0.13  percent  of  CHAMPUS 
institutional  providers  and  less  than  0.04 
percent  of  CHAMPUS  individual 
professional  providers  will  be  affected 
by  this  amendment  Although  several 
RTCs  have  expressed  concerns  over  the 
new  system  and  the  potential  impact  on 
their  method  of  doing  business, 
approximately  80  percent  of  the 
currently  approved  RTCs  have  indicated 
that  they  will  continue  their 
participation  in  the  program.  A  majcH-ity 
of  CHAMPUS  approved  RTCs  ahready 
bill  their  services  on  an  all-inclusive 
basis.  Zinrti  the  net  impact  on  both 
institutional  and  professional 
components  of  RTC  care  will  not  be 
significant,  the  Secretary  certifies  that 
this  proposed  rule,  if  promulgated  as  a 
final  rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
It  is  not,  therefore,  a  "major  rule"  under 
Executive  Order  12291. 

List  of  Subjects  in  32  CFR  Part  199 

Health  insurance.  Military  personnel. 
Handicapped. 

Accordingly,  32  CFR,  Part  199,  is 
proposed  to  be  amended  as  follows: 

PART  199— {AMENDED! 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority.  10  U.S.C.  1079, 1086,  5  U.S.C  301. 

2.  Paragraph  (b)  of  §  199.2  is  amended 
by  adding  definitions  for  "all-inclusive 
per  diem  rate."  "capped  rate,"  and 


"mental  health  therapeutic  absence" 
alphabetical  order  as  follows: 

§199.2    Daflnttkww. 


m 


(b)  Specific  definitions. 

All-inclusive  Per  Diem  Rate.  The 
CX:HAMPUS  determined  rate  that 
encompasses  the  daily  charge  for 
inpatient  care  and.  unless  specifically 
excepted,  all  other  treatment  determined 
necessary  and  rendered  as  part  of  the 
treatment  plan  established  for  a  patient, 
and  accepted  by  OCHAMPUS. 

Capped  Rate.  The  maximum  per  diem 
or  all-inclusive  rate  that  CHAMPUS  wdl 
allow  for  care. 

Mental  Health  Therapeutic  Absence. 
A  therapeutically  planned  absence  from 
the  inpatient  setting.  The  patient  is  not 
discharged  from  the  facility  and  may  be 
away  for  periods  of  several  hours  to 
several  days.  The  purpose  of  the 
therapeutic  absence  is  to  give  the 
patient  an  opportunity  to  test  his  or  her 
ability  to  function  outside  the  inpatient 
setting  before  the  actual  discharge. 

3.  Section  199.4  is  amended  by 
revising  paragraph  (gK6)  to  read  as 
follows: 

§199.4    Bask:  Program  benefits. 

(8)  *  *  * 

(6)  Therapeutjc  absences.  Therapeutic 
absences  from  an  inpatient  facility, 
except  when  such  absences  are 
specifically  included  in  a  treatment  plan 
approved  by  the  Director,  OCHAMPUS, 
or  a  designee.  For  cost-sharing 
provisions  refer  to  §  199.14,  paragraph 

(0(3). 

***** 

4.  Section  199.6  is  amended  by 
revising  paragraphs  (b)(4)(vii) 
introductory  text,  introductory  text 
(b)(4){vii)(A)(7),  by  removing  paragraph 
{b)(4)(vii)(A)(2)  and  redesignating 
(b){4)(vii)(A)(J)  as  (bK4)(vii)(AK^).  by 
redesignatmg  (b)(4)(vii)(AK^)  as 
(b)(4)(vii)(A){J)  and  revising  it,  by 
adding  a  new  paragraph  (b)(4)(vii)(A)(-^). 
by  removing  the  note  under 
(b){4)(vii)(B],  and  by  adding  new 
paragraphs  Cb)(4)(vii)(C)  [6]  and 
(bK4)(vii)(D). 

§  199.6    Authortzad  provtatars. 


(b)  *  *  • 

(4)  *  *  * 

(vii)  Residential  treatment  centers.  A 
residential  treatment  center  (RTC)  is  a 
facility,  or  distinct  part  of  a  faciHty,  that 
provides  to  children  and  adolescents 
under  the  age  of  21,  a  total,  24-hour 
therapeutically  planned  group  living  and 
learning  situation  where  distinct  and 
individualized  psychotherapeutic 


interventions  can  take  place.  Residential 
treatment  is  a  specific  level  of  care  to  be 
differentiated  &om  acute,  intermediate 
and  long  term  hospital  care,  where  the 
least  restrictive  environment  is 
maintained  to  allow  for  normalization  of 
the  patient's  surroundings.  The  RTC 
must  be  both  physically  and 
programme tically  distinct  if  it  is  a  part 
or  subunit  of  a  larger  treatment  program. 
An  RTC  is  organized  and  professionally 
staffed  to  provide  residential  treatment 
of  mental  disorders  to  children  and 
adolescents  who  have  sufficient 
intellectual  potential  to  respond  to 
active  treatment  (that  is,  for  whom 
medical  opinion  or  medical  evidence 
can  reasonably  conclude  that  treatment 
of  the  mental  disorder  will  result  in  an 
improved  ability  to  function  outside  the 
RTC),  for  whom  outpatient,  partial 
hospitalization  or  other  level  of 
inpatient  treatment  is  not  appropriate, 
and  for  whom  a  protected  and 
structured  environment  is  medically  or 
psychologically  necessary. 

(A)  *  *  • 

[1]  Be  accredited  by  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  under  the 
Consolidated  Standards  Manual  for 
Child,  Adolescent,  and  Adult 
Psychiatric.  Alcoholism,  and  Drug 
Abuse  Facilities  and  Facilities  Serving 

the  Mentally  Ret£irded: 

***** 

[3]  Have  entered  into  a  Participation 
Agreement  with  OCHAMPUS  wiUiin 
which  the  RTC  agrees,  in  part  to: 

[i]  Render  residential  treatment  center 
inpatient  services  to  eligibl?  CHAMPUS 
beneficiaries  in  need  of  such  s«vices,  in 
accordance  with  the  participation 
agreement  and  the  CHAMPUS 
regulation. 

[ii]  Accept  payment  for  its  services 
based  upon  the  methodology  provided  in 
§  199.14,  paragraph  (f)  or  such  other 
method  as  determined  by  the  Director, 
OCHAMPUS: 

[Hi]  Accept  the  CHAMPUS  all- 
inclusive  per  diem  rate  as  payment  in 
full  and  collect  from  the  CHAMPUS 
beneficiary  or  the  family  of  the 
CHAMPUS  beneficiary  only  those 
amounts  that  represent  the  beneficiary's 
liability,  as  defined  in  §  199.4,  and 
charges  for  services  and  supplies  that 
are  not  a  benefit  of  CHAMPUS; 

(;V]  Make  all  reasonable  efforts 
acceptable  to  the  Director.  OCHAMPUS, 
to  collect  those  amounts  which 
represent  the  beneficiary's  liability,  as 
defined  in  §  199.4; 

[v]  Comply  with  the  provisions  of 
Section  199.8,  and  submit  claims  first  to 
ail  health  insurance  coverage  to  which 
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the  beneficiary  is  entitled  that  is 
primary  to  CHAMPUS; 

[vi]  Submit  claims  for  services 
provided  to  CHAMPUS  beneficiaries  at 
least  every  30  days.  If  claims  are  not 
submitted  at  least  every  30  days,  the 
RTC  agrees  not  to  bill  the  beneficiary  or 
the  beneficiary's  family  for  any  amounts 
disallowed  by  CHAMPUS; 

[vii]  Designate  an  individual  who  will 
act  as  liaison  for  CHAMPUS  inquiries. 
The  RTC  shall  inform  OCHAMPUS  in 
writing  of  the  designated  individual; 

[viii]  Furnish  OCHAMPUS  with  cost 
data  certified  to  by  an  independent 
accounting  firm  or  other  agency  as 
authorized  by  the  Director. 
OCHAMPUS; 

(/x)  Grant  the  Director.  OCHAMPUS, 
or  designee,  the  right  to  conduct  quality 
assurance  audits  or  accounting  audits 
with  full  access  to  patients  and  records 
to  determine  the  quality  and  cost- 
effectiveness  of  care  rendered.  The 
audits  may  be  conducted  on  a  scheduled 
or  unscheduled  (unannounced)  basis. 
This  right  to  audit/review  includes,  but 
is  not  limited  to: 

[aa)  Examination  of  fiscal  and  all 
other  records  of  the  RTC  which  would 
confirm  compliance  with  the 
participation  agreement  and  designation 
as  an  authorized  CHAMPUS  RTC 
provider; 

[bb)  Conducting  such  audits  of  RTC 
records  including  clinical,  financial,  and 
census  records,  as  may  be  necessary  to 
determine  the  nature  of  the  services 
being  provided,  and  the  basis  for 
charges  and  claims  against  the  United 
States  for  services  provided  CHAMPUS 
beneficiaries; 

[cc]  Examining  reports  of  evaluations 
and  inspections  conducted  by  federal, 
state  and  local  government,  and  private 
agencies  and  organizations; 

[dd]  Conducting  on-site  inspections  of 
the  facilities  of  the  RTC  and 
interviewing  employees,  members  of  the 
staff,  contractors,  board  members, 
volunteers,  and  patients,  as  required. 

(ee)  Audits  conducted  by  the  United 
States  General  Accounting  Office. 

[4]  Be  licensed  and  operational  for  a 
minimum  period  of  six  months. 
•        *        *        *        « 

(C)  *  *  * 

[6]  The  child's  admission  to  the  RTC  is 
authorized  by  the  Director  OCHAMPUS, 
or  designee. 

(D)  Under  the  terms  of  the 
participation  agreement,  RTCs  must 
provide  the  following  safeguards  for 
continued  benefit  access  and  quality  of 
care: 

[1]  Assure  that  any  and  all  eligible 
beneficiaries  receive  care  which 
complies  with  standards  in  paragraphs 


(b)(4)(vii)(A)  [1]  through  [4]  and 
(b){4)(vii){C); 

[2]  Provide  inpatient  services  to 
CHAMPUS  beneficiaries  in  the  same 
manner  it  provides  inpatient  services  to 
all  other  patients; 

[3]  Not  discriminate  against 
CHAMPUS  beneficiaries  in  any  manner, 
including  admission  practices, 
placement  in  special  or  separate  wings 
or  rooms,  or  provisions  of  special  or 
limited  treatment. 
***** 

5.  Section  199.14  is  amended  by 
redesignating  paragraphs  (f).  (g),  and  (h) 
as  (g).  (h),  and  (i),  adding  new  paragraph 
(f).  and  by  redesignating  newly 
designated  paragraph  (g)(2]  as  (g)(3). 
and  adding  new  paragraph  (g)(2)  to  read 
as  follows: 

§  199.14    Provider  reimbursement 
methods. 

•        *        •        •        * 

(f)  Reimbursement  of  residential 
treatment  centers.  The  CHAMPUS  rate 
is  the  per  diem  rate  that  CHAMPUS  will 
authorize  for  all  mental  health  services 
rendered  to  a  patient  and  the  patient's 
family  as  part  of  the  total  treatment  plan 
submitted  by  a  CHAMPUS-approved 
RTC.  and  approved  by  the  Director 
OCHAMPUS,  or  designee. 

(1)  The  all-inclusive  per  diem  rate  for 
RTCs  operating  or  participating  in 
CHAMPUS  during  the  base  period  of 
March  1. 1984,  through  February  28, 
1985,  will  be  the  lowest  of  the  following 
conditions: 

(i)  The  CHAMPUS  rate  paid  to  the 
RTC  for  all-inclusive  services  as  of 
March  1, 1985,  adjusted  to  include  an 
increase  reflecting  the  annual  national 
Consumer  Price  Indices  for  Urban  Wage 
Earners  (CPI-U)  for  medical  care  for  the 
3-year  period  ending  February  29, 19G8; 
or 

(ii)  The  per  diem  rate  accepted  by  the 
RTC  from  any  other  agency  or 
organization  (public  or  private)  or 
individual  that  is  high  enough  to  cover 
one-third  of  the  total  patient  days  during 
the  12-month  period  ending  February  28, 
1985,  adjusted  by  the  CPI-U;  or 

(iii)  An  OCHAMPUS  determined 
capped  per  diem  set  at  the  80th 
percentile  of  all  established  CHAMPUS 
RTC  rates  nationally,  weighted  by  total 
CHAMPUS  days  provided  at  each  rate 
during  the  base  period  discussed  in  {f)(l) 
above. 

(2)  The  all-inclusive  per  diem  rates  for 
RTCs  which  began  operation  after 
February  28, 1985,  or  began  operation 
before  February  28, 1985,  but  had  less 
than  6  months  of  operation  by  February 
28. 1985.  will  be  calculated  based  on  the 
lower  of  the  per  diem  rate  accepted  by 
the  RTC  that  is  high  enough  to  cover 


one-third  of  the  total  patient  days  during 
its  first  6  to  12  consecutive  months  of 
operation  adjusted  by  the  CPI-U,  or  the 
OCHAMPUS  determined  capped 
amount.  A  period  of  less  than  12  months 
will  be  used  only  when  the  RTC  has 
been  in  operation  for  less  than  12 
months.  Once  a  full  12  months  is 
available,  the  rate  will  be  recalculated. 

(3)  The  first  three  days  of  each 
approved  therapeutic  absence  will  be 
allowed  at  100  percent  of  the  CHAMPUS 
determined  all-inclusive  per  diem  rate. 
Beginning  with  day  four,  reimbursement 
will  be  at  75  percent  of  that  rate. 

(4)  All  educational  costs,  whether  they 
include  routine  education  or  special 
education  costs,  are  excluded  from 
reimbursement  except  when  appropriate 
education  is  not  available  from,  or  not 
payable  by,  a  cognizant  public  entity. 

(i)  The  RTC  shall  exclude  educational 
costs  from  its  daily  costs. 

(ii)  The  RTCs  accounting  system  must 
be  adequate  to  assure  CHAMPUS  is  not 
billed  for  educational  costs. 

(iii)  The  RTC  may  request  payment  of 
educational  costs  on  an  individual  case 
basis  from  the  Director.  OCHAMPUS,  or 
designee,  when  appropriate  education  is 
not  available  from,  or  not  payable  by.  a 
cognizant  public  entity.  To  qualify  for 
reimbursement  of  educational  costs  in 
individual  cases,  the  RTC  shall  comply 
with  the  application  procedures 
established  by  the  Director, 
OCHAMPUS,  or  designee,  including,  but 
not  limited  to.  the  following: 

(A)  As  part  of  its  admission 
procedures,  the  RTC  must  counsel  and 
assist  the  beneficiary  and  the 
beneficiary's  family  in  the  necessary 
procedures  for  assuring  their  rights  to  a 
free  and  appropriate  public  education. 

(B)  The  RTC  must  document  any 
reasons  why  an  individual  beneficiary 
cannot  attend  public  educational 
facilities  and,  in  such  a  case,  why 
alternative  educational  arrangements 
have  not  been  provided  by  the  cognizant 
public  entity. 

(C)  If  reimbursement  of  educational 
costs  is  approved  for  an  individual 
beneficiary  by  the  Director. 
OCHAMPUS,  or  designee,  such 
educational  costs  shall  be  shown 
separately  from  the  RTCs  daily  costs  on 
the  CHAMPUS  claim.  The  amount  paid 
shall  not  exceed  the  RTCs  most- 
favorable  rate  to  any  other  patient, 
agency,  or  organization  for  special  or 
general  educational  services  whichever 
is  appropriate. 

(D)  If  the  RTC  fails  to  request 
CHAMPUS  approval  of  the  educational 
costs  on  an  individual  case,  the  RTC 
agrees  not  to  bill  the  beneficiary  or  the 
beneficiary's  family  for  any  amounts 
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disallowed  by  CHAMPUS.  Requests  for 
payment  of  educational  costs  must  be 
referred  to  the  Director.  OCHAMPUS.  or 
designee  for  review  and  a  determination 
of  the  applicabdity  of  CHAMPUS 
benefits. 

(5)  Any  future  adjustments  to  the  RTC 
rates  will  be  limited  to  annual  changes 
in  the  CPI-U  for  medical  care,  at  the 
discretion  of  the  Director.  OCHAMPUS. 

or  designee. 

•        *        *        •        * 

(g)  *  *  * 

(2)  AU-indusive  rate.  Claims  from 
individual  health-care  professional 
providers  for  services  rendered  to 
CHAMPUS  beneficiaries  residing  in  an 
RTC  that  is  either  being  reimbursed  on 
an  all-inclusive  per  diem  rate,  or  is 
billing  an  all-inclusive  per  diem  rate, 
shall  be  denied;  with  the  exception  of 
independent  health-care  professionals 
providing  geographically  distant  family 
therapy  to  a  family  member  residing  a 
minimum  of  250  miles  from  the  RTC  or 
covered  medical  services  related  to  a 
nonmental  health  condition  rendered 
outside  the  RTC.  Reimbursement  for 
individual  professional  services  is 
included  in  the  rate  paid  the 
institutional  provider. 


L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

July  27. 1988. 

|FR  Doc.  88-17228  Filed  7-23-88;  8:45] 

BILLINO  CODE  3S10-01-M 


Coast  Guard 

33  CFR  Part  117 
[CGD7-98-221 

Drawbridge  Operation  Regulations; 
HartMT  River,  SC 

agency:  Coast  Guard,  DOT. 
ACTIOM:  Final  rule — Revocation. 

SUMMARY:  This  amendment  revokes  the 
regulations  for  the  U.S.  21  drawbridge 
across  the  Harbor  River,  mile  0.6  near 
Beaufort,  South  Carolina.  This  action  is 
being  talien  at  the  request  of  the  bridge 
owner.  Notice  and  public  procedure 
have  been  omitted  from  this  action  due 
to  the  lessening  of  the  impacts  on 
navigational  interests. 

EFFECTIVE  DATE:  This  rule  becomes 

effective  on  August  31, 1988. 

FOR  FUHTHCR  iNFOmilATION  COMTACT 

Mr.  Gary  Pruitt.  Bridge  Administration 
Specialist,  Seventh  Coast  Guard  District, 
(aOi)  536-4103. 


Drafting  Information:  The  drafters  of 
this  rule  are  Mr.  Gary  Pruitt,  Bridge 
Administration  Specialist,  Project 
Officer,  and  Lieutenant  Commander  S.T. 
Fuger,  Jr.,  i*roject  Attorney. 
SUPPlfMENTARY  INFORMATION:  This 

action  has  no  economic  consequences.  It 
merely  revokes  regulations  that  are  now 
meaningless  because  they  pertain  to  a 
drawbridge  that  has  24-hour  bridge 
tender  service  and  opens  on  signal. 
Consequently,  this  action  is  considered 
to  be  non-major  under  Executive  order 
12291  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26, 1979).  Since  there  is  no 
economic  impact  a  full  regulatory 
evaluation  is  unnecessary. 

Because  no  notice  of  proposed 
rulemaking  is  required  under  5  U.S.C 
553,  this  action  is  exempt  from  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  However,  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing,  part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows; 

Part  117— DRAWBRIDGE  OPERATION 
REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

§  117.931    [Removed] 

2.  Section  117.931  is  removed. 
Dated:  July  19, 1988. 

Martin  H.  Daniell, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 

Seventh  Coast  Guard  District. 

[FR  Doc.  88-17200  Filed  7-29-88  8:45  am] 

BILLING  CODE  4910-14-M 


VETERANS  ADMINISTRATION 

38  CFR  Part  21 

Veterans  Education;  aartflcatfon  of 
Mitigating  Circumstances 

agency:  Veterans  Administration. 
action:  Final  regulations. 

SUMMARY:  The  law  requires  that  the 
Veterans  Administration  (VA)  not  pay 
a  veteran  for  a  course  from  which  he  or 
she  withdraws  vdthout  mitigating 
circumstances.  When  he  or  she 
withdraws  with  mitigating 
circumstances,  the  veteran  is  paid 


through  the  date  of  withdrawal.  In  the 
course  of  administering  the  various 
veterans'  education  programs  the  VA 
has  established  a  policy  of  considering 
the  circumstances  surrounding  a 
withdrawal  during  a  drop-add  period  to 
have  been  mitigating.  However,  this 
policy  has  not  appeared  in  the 
appropriate  regulations.  These  amended 
regulations  correct  this  oversight  and 
inform  the  public  of  the  way  in  which 
the  VA  is  administering  this  provision  of 
law. 

EFFECTIVE  DATE:  July  11,  1988. 

FOR  FURTHER  INFORMATION  CONTACT 

June  C.  Schaeffer,  Assistant  Director  for 
Education  Policy  and  Program 
Administration  (225),  Vocational 
Rehabilitation  and  Education  Service. 
Department  of  Veterans  Benefits, 
Veterans  Administration,  810  Vermont 
Avenue  NW.,  Washington,  DC  20420 
(202)  233-2092. 

SUPPLEMENTARY  INFORMATION:  On 
pages  5806  and  5807  of  the  Federal 
Register  of  February  26, 1988,  there  was 
published  a  notice  of  intent  to  amend 
Part  21  to  state  additional  circumstances 
which  the  VA  considers  to  be  mitigating 
when  a  veteran  or  eligible  person 
withdraws  from  a  course.  Interested 
people  were  given  32  days  to  submit 
comments,  suggestions  or  objections. 
The  VA  received  no  comments, 
suggestions  or  objections.  Accordingly, 
the  agency  is  making  the  amended 
regulations  final. 

The  VA  has  determined  that  these 
amended  regulations  do  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291,  entitled  Federal  Regulation. 
The  regulations  will  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  They  will 
have  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans 
Affairs  has  certified  that  these  amended 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  §§  603  and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
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significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  programs 
affected  by  these  regulations  are  64.111 
and  64.117. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education,  Grant 
programs-education,  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabihtation. 

Approved:  July  11. 1988. 

Thomas  K.  Tumage, 

Administrator. 

38  CFR  Part  21.  VOCATIONAL 
REIL\BIUTATION  AND  EDUCATION, 
is  amended  as  follows: 

PART  21— [AMENDED] 

1.  In  §  21.4136.  paragraph  (1)(4)  is 
added  to  read  as  follows: 

§  2 1 .4 1 36    Rates;  educational  assistance 
allowance;  38  U.S.C.  Chapter  34. 

***** 

(1)  Mitigating  circumstances.  *  *  * 
(4)  If  the  student  withdraws  from  a 
course  during  a  drop-add  period,  the  VA 
will  consider  the  circumstances  which 
caused  the  withdrawal  to  be  mitigating. 
Veterans  who  withdraw  from  a  course 
during  a  drop-add  period  are  not  subject 
to  the  reporting  requirement  found  in 
paragraph  (k)(l)(ii)  of  this  section. 

Authority:  38  U.S.C.  1780(a) 

***** 

2.  In  S  21.4137.  paragraph  (h)(4)  is 
added  to  read  as  follows: 

§  21.4137    Rates;  education  assistance 
allowance;  38  U.S.C.  Chapter  35. 

***** 

(h)  Mitigating  circumstances.  *  •  ♦ 
(4)  If  an  eligible  person  withdraws 
from  a  course  during  a  drop-add  period, 
the  VA  will  consider  the  circumstances 
which  caused  the  withdrawal  to  be 
mitigating.  Eligible  persons  who 
withdraw  from  a  course  during  a  drop- 
add  period  are  not  subject  to  the 
reporting  requirement  found  in 
paragraph  (h)(l)(ii)  of  this  section. 

Authority:  38  U.S.C.  1780(a) 

***** 

[FR  Doc.  88-17227  Filed  7-29-88;  8:45  amj 

BtLLWa  CODE  tSJO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-1-FRL-3421-51 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans, 
Connecticut;  Reasonably  Available 
Control  Technology  for  American 
Cyanamid  Co. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMIMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Connecticut. 
This  revision  establishes  and  requires 
the  use  of  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compounds  (VOC)  emissions 
from  American  Cyanamid  Company  in 
Wallingford,  Connecticut.  The  intended 
effect  of  this  action  is  to  approve  a 
source-specific  RACT  determination 
made  by  the  State  in  accordance  with 
commitments  made  in  its  Ozone 
Attainment  Plan  which  was  approved 
by  EPA  on  March  21. 1984  (49  FR  10542). 
This  action  is  being  taken  in  accordance 
with  section  110  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  August  31, 1988. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
Room  2313.  Boston.  MA  02203:  and  the 
Air  Compliance  Unit.  Department  of 
Environmental  Protection,  State  Office 
Building,  165  Capitol  Avenue,  Hartford, 
CT  06106. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Conroy,  (817)  565-3252;  FTS 
835-3252. 

SUPPLEMENTARY  INFORMATION:  On 

November  4, 1987  (52  FR  42325),  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  State  of 
Connecticut.  The  NPR  proposed 
approval  of  State  Order  No.  8012  as  a 
revision  to  the  Connecticut  SIP.  The 
final  State  Order  was  submitted  by 
Connecticut  as  a  formal  SIP  revision  on 
February  5, 1988.  The  provisions  of  the 
Connecticut  Department  of 
Environmental  Protection's  (DEP's)  State 
Order  define  and  impose  RACT  on 
American  Cyanamid  Company  as 
required  by  subsection  22a-174-20(ee). 
"Reasonably  Available  Control 
Technology  for  Large  Sources."  of 


Connecticut's  Regulations  for  the 
Abatement  of  Air  Pollution. 

Under  subsection  22a-174-20(ee),  the 
Connecticut  DEP  determines  and 
imposes  RACT  on  all  stationary  source.' 
with  the  potential  to  emit  one  hundred 
tons  per  year  or  more  of  VOC  that  are 
not  already  subject  to  RACT  under 
Connecticut's  regulations  developed 
pursuant  to  the  control  techniques 
guidelines  (CTG)  documents.  EPA 
approved  this  regulation  on  March  21, 
1984  (49  FR  10542)  as  part  of 
Connecticut's  1982  Ozone  Attainment 
Plan.  That  approval  was  granted  with 
the  agreement  that  all  source-specific 
RACT  determinations  made  by  the  DEF 
would  be  submitted  to  EPA  as  source- 
specific  SIP  revisions. 

EPA  has  reviewed  State  Order  No. 
8012  and  has  determined  that  the  \e\ef 
of  control  required  by  this  Order 
represents  RACT  for  American 
Cyanamid.  American  Cyanamid 
produces  polymers  at  its  Wallingford 
Plant.  American  Cyanamid  has  three 
distinct  areas  which  are  subject  to  the 
requirements  of  subsection  22a-174- 
20(ee)  of  Connecticut's  regulations.  The 
three  areas  are  the  Thermoplastics 
Department  (Buildings  #lOS  and  and 
*lOA),  the  "Thermosetting  Department 
(Building  #1),  and  the  Resins 
Department  (Buildings  #5  and  #6).  As 
RACT.  the  State  Order  requires 
American  Cyanamid  to  install  air 
pollution  control  equipment  on  any  VOC 
emission  sources  at  its  Wallingford 
facility  with  maximum  potential  VOC 
emissions  in  excess  of  forty  pounds  per 
day  or  five  thousand  pounds  per  year 
Each  piece  of  air  pollution  control 
equipment  is  required  to  demonstrate  a 
minimum  overall  VOC  reduction  of 
eighty-five  percent.  Additionally,  the 
State  Order  requires  American 
Cyanamid  to  upgrade  any  of  its  existing 
air  pollution  control  equipment  that  is 
not  achieving  a  minimum  overall  VOC 
reduction  of  eighty-five  percent.  All  such 
existing  pollution  control  equipment 
must  be  upgraded  to  also  achieve  a 
minimum  overall  VOC  reduction  of 
eighty-five  percent. 

The  State  Order  exempts  any  source 
at  American  Cyanamid's  Wallingford 
facility  which  emits  less  than  forty 
pounds  of  VOC  per  day  and  five 
thousand  pounds  of  VOC  per  year  from 
these  RACT  requirements.  This 
exemption  is  consistent  with  the 
provisions  of  subsection  22a-174-20{aa) 
of  Coimecticut's  regulations  which  was 
approved  by  EPA  on  October  14, 1984 
(49  FR  41026).  For  purposes  of 
determining  which  of  the  facility's 
sources  are  exempt  from  meeting  RACT, 
American  Cyanamid  must  aggregate 
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similar  or  identical  VOC  emission 
points.  For  each  source  that  is  exempt 
from  meeting  RACT.  the  DEP  has 
imposed  an  enforceable  daily  cap  in 
pounds  VOC  per  day.  That  daily  cap  is 
forty  pounds  VOC  per  day  for  sources 
whose  potential  emissions  are  greater 
than  40  pounds  per  day  but  actual 
emissions  are  less  than  40  pounds  per 
day.  For  sources  with  both  potential  and 
actual  VOC  emissions  of  less  than  40 
pounds  per  day,  the  daily  cap  has  been 
set  at  a  level  of  the  source's  current 
potential  VOC  emissions. 

State  Order  No.  8012  also  requires 
American  Cyanamid  to  implement  a 
fugitive  leak  detection  program  on  all  of 
its  processes.  This  program  will  reduce 
VOC  leaks  from  valves,  pumps, 
compressors  and  safety  relief  valves  at 
American  Cyanamid. 

American  Cyanamid  is  required  to 
comply  with  all  of  the  requirements  of 
the  State  Order  by  December  31, 1987, 
which  is  the  final  compliance  date  of 
subsection  22a-174-20(ee)  of 
Connecticut's  regulations.  Other  specific 
requirements  of  the  State  Order  and  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  NPR  and  will  not  be 
restated  here.  No  public  comments  were 
received  on  the  NPR. 

Final  Action 

EPA  is  approving  Connecticut  State 
Order  No.  8012  as  a  revision  to  the 
Connecticut  SIP.  The  provisions  of  State 
Order  No.  8012  define  and  impose  RACT 
on  American  Cyanamid  Company  to 
control  VOC  emissions  as  required  by 
subsection  22a-174-20(ee)  of 
Connecticut's  regulations. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  30, 
1988.  "This  action  may  not  be  challenged 
later  in  proceedings  to  enforce 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Connecticut  was  approved  by  the  Director  of 
the  Federal  Register  on  July  25. 1982. 


Dated:  July  25. 1988. 
Lee  M.  Thomas,  ^ 

Administrator. 

Subpart  H,  Part  52  of  Chapter  I.  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52-{ AMENDED] 

Subpart  H — Connecticut 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(43)  to  read  as 
follows: 

§  52.370    Identification  of  plan. 

***** 

(c)  *  *  * 

(43)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  February  5, 
1988. 

(i)  Incorporation  by  reference.  (A) 
Letter  from  the  Connecticut  Department 
of  Environmental  Protection  dated 
February  5, 1988  submitting  a  revision  to 
the  Connecticut  State  Implementation 
Plan. 

(B)  State  Order  No.  8012  and  attached 
Compliance  Timetable.  Appendix  A 
(allowable  limits  on  small,  uncontrolled 
vents),  and  Appendix  B  (fugitive  leak 
detection  program)  for  American 
Cyanamid  Company  in  Wallingford, 
Connecticut.  State  Order  No.  8012  was 
effective  on  January  6, 1988. 

(ii)  Additional  materials.  (A) 
Technical  Support  Document  prepared 
by  the  Cormecticut  Department  of 
Environmental  Protection  providing  a 
complete  description  of  the  reasonably 
available  control  technology 
determination  imposed  on  the  facility. 

[FR  Doc.  8&-17113  Filed  7-29-88;  8:45  am) 

BILUNG  CODE  6560-SO-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  505,  514  and  525 
[Acquisition  Circular  AC-88-2] 

Changes  to  the  Government 
Procurement  Code 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Temporary  rule. 

SUMMARY:  This  Acquisition  Circular 
temporarily  amends  Parts  505,  514  and 
525  of  the  General  Services 
Administration  Acquisition  Regulation 


(GSAR),  Chapter  5,  to  implement  Item  II 
of  Federal  Acquisition  Circular  84-38. 
published  in  the  Federal  Register  on  July 
20. 1988.  Item  II  of  the  FAC  revised  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  amendments  to  the 
Agreement  on  Government  Procurement 
that  were  negotiated  by  the  United 
States  Trade  Representative.  The 
intended  effect  is  to  implement  Item  II  of 
FAC  84-38  and  to  provide  guidance  to 
GSA  contracting  activities  pending  a 
permanent  revision  tc  the  regulation. 

DATES:  Effective  Date:  August  1, 1988. 

Expiration  Date:  August  1, 1989. 
FOI^  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  Linfield,  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP), 
(202)  523-4770. 

SUPPLEMENTARY  INFORMATION:  This  rule 
was  not  published  in  the  Federal 
Register  for  public  comment  because  it 
merely  implements  a  higher  level 
issuance  by  deleting  material  that 
conflicts  with  material  in  the  FAR.  The 
Director,  Office  of  Management  and 
Budget  (OMB),  by  memorandum  dated 
December  14, 1984,  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  General 
Services  Administration  (GSA)  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  rule  simply 
deletes  material  which  conflicts  with  the 
FAR,  as  amended  by  Item  II  of  FAC  84- 
38  regarding  amendments  to  the 
Agreement  on  Government 
Procurement.  Accordingly,  no  regulatory 
flexibility  analysis  has  been  prepared. 
The  rule  does  not  contain  information 
collection  requirements  that  require  the 
approval  of  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  48  CFR  Farts  505.  514 
and  525 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  505.  514  and  525  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c). 

2.  48  CFR  Parts  505,  514  and  525  are 
amended  by  the  following  Acquisition 
Circular. 

General  Services  Administration  Acquisition 
Regulation  Acquisition  Circular  (AC-88-2) 

July  22. 1988. 

To:  All  GSA  contracting  activities. 
Subject:  Changes  to  the  Government 
F'rocurement  Code. 
1.  Purpose.  This  Acquisition  Circular 
temporarily  amends  the  General  Services 
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Admimttration  Ac^Msition  Regulation 
(CSARj  Chapter  S  t  APD  2800.12).  to 
implement  Item  II  of  Federal  Aof  uiaition 
Circular  84-38.  pnUished  in  the  Fadacal 
Register  on  )uly  20, 198&  Item  II  of  the  FAC 
revised  (he  Federal  Acquisition  Regulation 
(FAR)  to  implement  amendments  to  the 
Agreement  on  Government  Procurement 
which  were  negotiated  by  the  United  States 
Trade  Representative. 
2.  Backgmund. 

a.  Final  acceptance  ckf  certaLu  amendments 
to  the  Agreement  on  Government 
Procurement  was  agreed  to  by  all  parties  to 
the  Agreement  by  November  16, 1987. 
Coverage  of  these  amendments  under  Title  HI 
of  the  Trade  Agreements  Act  of  1979  (19 
U.S.C.  2511-2518}  and  3  U.S.C.  301  became 
effective  on  February  14. 1968.  FAC  B4-38 
makes  two  principal  changes  to  FAR  25.4; 
first,  it  extends  the  application  of  the  Trade 
Agreements  Act  to  cover  leases  and  rental  of 
designated  country  end  products,  as  well  as 
purchases,  and  second,  it  determines 
£9plicability  of  the  Trade  Agreements  Act 
coverage  is  to  be  based  upon  the  total 
estimaited  value  of  the  acquisition  including 
the  value  of  any  options,  not  the  estimated 
value  of  a  particular  product.  In  determining 
whether  the  threshold  of  the  Trade 
Agreements  Act  is  met.  contracting  officers 
shall  consider  the  total  estimated  value  of  all 
items  or  products,  inclusive  of  any  options, 
listed  in  the  soUdtation,  i.e..  if  the  estimated 
value  of  aU  items  or  products  and  any  options 
listed  in  the  solicitation  equals  or  exceeds  the 
dollar  threshold,  the  Trade  Agreements  Act 
applies  to  any  item  or  product  included  in  the 
solicitation. 

b.  Changes  were  also  made  in  FAR  Parts  5. 
14. 15  and  17.  FAR  5.301  was  amended  to 
include  a  requirement  for  publication  in  the 
Commerce  Business  Doily  of  notices 
sjmopsiong  awards  exceeding  S25,000. 
subject  to  the  Trade  Agreements  Act.  not 
later  than  60  days  after  award.  FAR  14.408-1 
and  15.1001  were  amended  to  require  that  for 
acquisitions  subject  to  the  Trade  Agreements 
Act.  written  notification  be  given  to 
unsuccessful  offerors  from  designated 
countries  within  seven  working  days  after 
contract  award.  Under  sealed  bidding,  the 
written  notification  must  include  the 
following  information  (1)  that  their  offers 
were  not  accepted  (2)  that  a  contract  has 
been  awarded  (3)  the  dollar  amount  of  the 
successful  offer,  and  (4)  the  name  and 
address  of  the  successful  offeror.  FAR 
15.1001(c)(2)  requires  that  the  written 
notification  include  the  same  information 
provided  to  other  unsuccessful  offerors  (see 
FAR  15.1001(c)(1)).  FAR  17.203  was  revised  to 
reflect  the  addition  at  FAR  25.402(a](4]  of  the 
requirement  to  include  the  estimated  value  of 
amy  options  in  determining  the  applicability 
of  the  Trade  Agreements  Act  threshold  to  a 
particular  acquisition. 

3.  Effective  date.  August  1. 1988.  Also 
solicitations  issued  on  or  after  February  14. 
1988.  and  for  which  the  date  established  for 
receipt  of  offers  is  on  or  after  August  1. 1988. 
shall  be  emended,  as  ^>propriate.  to  notify 
offerors  of  the  application  of  the  revised 
procedures. 

4.  Expiration  date.  This  Acquisition 
Circular  expires  August  1, 1989. 


5.  Reference  to  regulation.  Sections  505.301, 
514.408-1,  525.401,  and  525.402-70  of  the 
General  Services  Administration  Acquisition 
Regulation. 

6.  Explanation  of  changes. 

505.30    [Removed] 

a.  Section  505.301  is  removed. 

b.  Section  514.408-1  is  revised  to  read 
as  follows: 

§  514.408-1    Award  of  imdaseified 
contracts. 

The  GSA  Form  3577.  Notification  of 
Contract  Award,  may  be  used  to  notify 
all  unsuccessful  bidders  other  than  (1) 
any  apparent  low  bidder(s)  or  [2] 
imsuccessful  bidders  from  designated 
coimtries  for  atxjuisitions  subjecA  to  the 
Trade  Agreements  Act. 

525.401    [Removed] 

525.402-70    [Removed] 

c.  Sections  525.401  and  525.402-70  are 
removed. 

Richard  H.  Hopf,  UI, 

Acting  Associate  Administrator  fior 
Acquisition  Policy. 

[FR  Doc.  68-17195  Filed  7-29-88;  8:45  am] 
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DEPARTMENT  OF  COMMEnCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  80477-8140] 

50  CFR  Part  215 

Subsistence  Taking  of  North  Pacific 
Fur  Seals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA  Commerce. 

ACnOM:  Final  notice  of  harvest  levels. 

summary:  Regulations  on  subsistence 
taking  of  North  Pacific  fur  seals  require 
NMFS  to  annually  publish  a  sununary  of 
the  previous  year's  fur  seal  harvest,  and 
a  discussion  of  the  number  of  seals 
expected  to  be  taken  in  the  current  year 
to  meet  the  subsistence  needs  of  the 
Aleut  residents  of  the  Pribilof  Islands. 
NMFS  published  this  notice  on  May  18, 
1988.  Following  a  30-day  public 
comment  period.  NMFS  is  publishing  a 
final  notice  of  the  expected  harvest 
levels  for  1988.  as  follows: 
St.  George  Island:  600-725 
St.  Paul  Island:  1,800-2.200 
EFFECTIVE  date:  June  30. 1988. 

FOR  FURTHER  INFORMATION  CONTACTS 

Dr.  Steven  Zimmerman.  907-586-7233  or 
Georgia  Cranmore,  202-673-5351. 


ARY  INFORMATION: 


SUI 
Background 

The  subsistence  harvest  of  North 
Pacific  (northern]  fur  seals  [Callorhinus 
ursinus)  on  the  Pribilof  Islands.  Alaska, 
is  governed  by  regulations  found  in  50 
CFR  Part  215  Subpart  D— Taking  for 
Subsistence  Purposes.  These  regulations 
were  published  under  the  authority  of 
the  Fur  Seal  Act.  16  U.S.C.  1151  et  seq.. 
and  the  Marine  Mammal  Protection  Act. 
16  U.S.C.  1361  et  seq.  (see  51  FR  2482a 
July  9, 1986].  The  purpose  of  these 
regulations  is  to  limit  the  take  of  fur 
seals  to  a  level  providing  for  the 
legitimate  subsistence  needs  of  the 
Pribilovians  using  humane  harvesting 
methods,  and  to  restrict  taking  by  sex. 
age.  and  season  for  herd  management 
purposes. 

The  following  subsistence  harvest 
levels  have  been  recorded  on  the 
Pribilof  Islands  since  1985: 


1985 
1986 
1967 


St.  Paul 
Island 


3.384 
1.299 
1,710 


St 
G«org« 
Island 


329 

124 

92 


Total 


3,713 
1.423 
1302 


NMFS  published  a  proposed  notice 
summarizing  1987  harvest  data  and 
proposing  an  estimated  198B  harvest 
range  of  1.800—2,500  on  St.  Paul  Island, 
and  600 — 825  on  St.  George  Island  (53 
FR  17733,  May  18. 1988]. 

Response  to  Public  Comments 

On  June  15, 1988.  at  the  request  of  the 
Htmiane  Society  of  the  United  States, 
NIVIFS  held  a  meeting  to  discuss  the  1988 
harvest.  The  following  groups  were 
represented: 
TanadgQsix  Corporation  of  St.  Paul 

Island 
Monitor 

Humane  Society  of  the  United  States 
Greenpeace 
Friends  of  Animals/Committee  for 

Humane  Legislation 
Center  for  Environmental  Education 

During  the  public  comment  period,  the 
following  groups  provided  written 
comments: 
Tanadgusix  Corporation  of  St.  Paul 

Island 
Humane  Society  of  the  United  States 
Friends  of  Animals/Committee  for 

Humane  Legislation 
The  Wildlife  Legislative  Fund  of 

America 
Center  for  Environmental  Education 

(1)  Extension  of  the  Harvest  Season 

Most  comments  centered  on  the 
option,  provided  in  50  CFR  215.32(f](2), 
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of  extending  the  harvest  season  beyond 
August  8.  After  the  first  week  in  August, 
the  rigid  segregation  of  seals  on  the 
islands  by  age  and  sex  begins  to  break 
down  and  young  female  seals  comingle 
with  the  harvestable  subadult  males. 
Females  can  be  mistaken  for  males  and 
harvested  accidentally.  Any  taking  of 
female  seals  must  be  considered 
significant  to  the  long  term  recovery  of 
this  declining  species.  Thus,  safeguards 
have  been  included  in  the  regulations 
(See  50  CFR  216.32(f)(2)  (ii)  and  (iii)  that 
require  NMFS  to  terminate  the  harvest 
if,  during  the  extension  period,  too  many 
female  seals  are  accidentally  taken. 
These  safeguards  were  triggered  in  1986 
and  1987  when  extensions  of  the  harvest 
season  were  granted  to  St.  Paul  Island; 
and  the  harvests  terminated  on  the  first 
day  of  each  extension. 

Environmental  groups  that 
commented  on  the  proposed  notice 
strongly  objected  to  the  harvest 
extension  option  because  it  has  been 
shown  to  result  in  the  taking  of  female 
seals.  Counsel  to  the  Tanadgusix 
Corporation  (TDX)  argues,  on  the  other 
hand,  that  delays  in  granting  extensions 
are  responsible  for  harvests  in 
September  whereas,  it  has  not  yet  been 
demonstrated  that  a  harvest  after 
August  8  but  before  September  2  will 
result  in  the  take  of  female  seals. 
Environmental  groups  have  noted  that  a 
delay  in  the  start  of  the  harvest,  because 
of  fishing  or  other  more  pressing 
interests  on  St.  Paul  Island,  continues  to 
result  in  requests  for  extensions  of  the 
season. 

As  discussed  in  the  1986  preamble  to 
the  final  rule  on  subsistence  taking  (51 
FR  24838,  July  9, 1986),  and  in  the  1987 
final  harvest  notice  (52  FR  26481,  July  15, 
1987),  NMFS  added  the  harvest 
extension  option  at  the  request  of  the 
Pribilovians  to  accommodate  a  "family- 
style"  harvest  that  would  take  fewer 
seals  per  day  over  a  longer  period  of 
time.  On  St.  Paul  Island,  however, 
harvesting  has  been  confined  to 
weekdays  between  July  14-August  8 
during  the  1986  and  1987  harvest 
seasons,  although  harvesting  was 
authorized  for  each  day  starting  on  June 
30.  On  St.  George,  harvests  occurred  on 
4  days  in  1986  and  2  days  in  1987. 

Because  of  the  demonstrated  risk  of 
taking  females  after  August  8.  the 
observed  inability  of  harvesters  to 
distinguish  young  males  from  females. 


and  the  absence  of  a  "family-style" 
harvest  strategy  on  the  Pribilof  Islands, 
NMFS  intends  to  propose  an  amendment 
to  50  CFR  216.32(0  that  would  eliminate 
the  extension  option  for  1989  and 
subsequent  years.  During  1988,  any 
request  for  an  extension  beyond  August 
8  will  be  responded  to  within  2  weeks  of 
the  receipt  of  a  written  request  that 
contains  the  following  information:  (1) 
Reasons  why  subsistence  needs  could 
not  be  met  before  August  8,  (2)  number 
of  subsistence  users  needing  seal  meat, 

(3)  number  of  additional  seals  requested, 

(4)  number  of  days  needed  to  complete 
remaining  harvesting,  (5)  disposition  of 
previously  harvested  seal  meat,  and  (6) 
disposition  of  harvest  by-products.  This 
request  for  an  extension  is  not  subject  to 
OMB  review  under  the  Paperwork 
Reduction  Act,  which  does  not  apply  to 
fewer  than  ten  identical  reporting 
requirements,  because  no  more  than  two 
of  these  requests  are  expected  this  year. 

(2)  Efficiency  of  Butchering 

Environmental  groups  complained  of  a 
decrease  in  percent-utilization  (i.e.,  the 
percent  by  weight  of  meat  removed  per 
carcass).  In  1988,  percent-utilization  was 

47.2  and,  in  1987,  it  was  41.1.  These 
groups  noted  that  NMFS  referred  in  the 
proposed  notice  to  "the  mean  range 
between  minimally  butchered  and 
maximally  butchered  seals"  as  '29.1  and 

53.3  percent  of  the  initial  carcass 
weight."  NMFS  continues  to  encourage 
the  Pribilovians  to  improve  their  use  of 
harvested  seals.  The  discussion  in  the 
proposed  notice  was  not  intended  to 
imply  a  change  in  our  position. 
Utilization  rates  of  seal  meat  must  be 
considered  in  any  decision  on 
subsistence  needs  estimates. 

(3)  Commercial  Aspects  of  the  Harvest 

Two  groups  mentioned  that,  in  1987, 
TDX  paid  workers  to  kill  seals  and 
process  the  skins  for  eventual  sale.  One 
group  commented  as  follows: 

Either  harvest  of  fur  seals  is  a  traditional 
activity  that  provides  a  source  of  food  in  the 
category  of  "subsistence,"  or  it  is  a  planned 
and  orchestrated  commercial  activity  that 
provides  cash  employment  for  otherwise 
unoccupied  workers.  It  can't  be  both. 

This  group  further  commented  that  the 
requirement  in  the  regulations  for 
"experienced  sealers."  which  in  their 
view  may  be  responsible  for  the 


commercialization  of  the  subsistence 
harvest,  should  be  reconsidered. 

Section  215.32(c)(2)  requires,  among 
other  things,  that  "No  fur  seal  may  be 
taken  except  by  experienced  sealers 
using  the  traditional  harvesting 
methods,  including  stunning  followed 
immediately  by  exsanguination."  This 
requirement  is  based  on  reports  and 
recommendations  of  veterinarians 
observing  the  commercial  harvests 
(which  ended  in  1984).  It  is  NMFS's 
intention  to  maintain  the  same  high 
standards  of  harvesting  that  resulted  in 
humane  and  efficient  commercial 
harvests.  NMFS  had  hoped,  however, 
that  in  the  four  years  since  the 
commercial  harvests  ended,  experienced 
sealers,  overseeing  those  less 
experienced  in  these  methods,  would 
pass  on  their  skills  to  individuals 
interested  in  subsistence  sealing  for 
food.  NMFS  will  survey  subsistence 
sealers  to  determine  whether  or  not  this 
process  is  occurring  and  will  continue  to 
encourage  the  sharing  of  humane 
harvesting  skills. 

Two  groups  commented  that 
legislative  proposals  to  allow  the  sale  of 
subsistence  skins  provide  incentive  for 
harvesting  above  subsistence  needs  for 
food.  TDX  strongly  disagrees.  One  group 
criticized  NMFS  for  endorsing  an 
amendment  to  the  MMPA  to  allow 
commercial  sale  of  fur  seal  skins. 

(4)  Harvest  Level  Estimates 

One  group  believes  that  no  killing  of 
fur  seals  is  justified.  Another  group 
endorsed  the  harvest  estimates  in  the 
proposed  notice,  but  thought  that  sale  of 
the  skins  should  be  allowed.  One  group 
provided  a  range  estimate  of  925-1,390 
for  St.  Paul  Island.  TDX  commented  that 
the  lower  bound  (1,800)  is  "too  low"  for 
current  economic  conditions,  but 
provided  no  alternative  estimates. 
NMFS  concludes  that  the  proposed 
lower  bound  (i.e.,  1,800  seals)  remains 
the  best  estimate  of  subsistence  needs, 
but  lowers  the  upper  bound  from  2,500 
to  2.200  based  on  the  results  of  1986  and 
1987  harvests.  As  in  previous  years,  St. 
George  Island  subsistence  needs  are 
estimated  as  no  more  than  one-third  of 
St.  Paul  Island. 

Dated:  July  26, 1988. 
James  W.  Brennan, 
Assistant  Administrator  for  Fisheries. 
[FR  Doc.  88-17299  Filed  7-29-88:  8:45  am] 
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This  section  of  Ihe  FEDERAL   REGISTER 
contains  notices  to  the  pubiic  of  the 
proposed  issuance  of  rates  and 
regulations.  The  purpose  of  these  notices 
Is  to  give  interested  persorts  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratlon 

14  CFR  Cb.  I 

[Suntraary  Notice  No.  PR-a«-7] 

Petition  for  Rulenialcing;  Summary  ol 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  I30T. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 


summary:  Pursuant  to  FAA's 
THlemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  speciHed  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certaia 
petitions  previously  received.  Hie 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatoiy 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

date:  Comments  on  petitions  received 
must  identify  the  petition  docket  niHnber 
involved  and  must  be  received  on  or 
before  October  3, 1988. 


AOONESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No .  800 

Independence  Avenue  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10],  Room  916,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  July  26, 1988. 
Denise  D.  Hall, 
Manager.  Program  Management  Staff. 


Petitions  for  Rulemakjng 

Oocket  No. 

Pettionef 

Regulations  affected 

Description  of  relief  sougm  disposition 

24913 _... 

General  Aviation  Manufacturers  Associa- 
tion. 

Part  91 ., 

To  require  a  supplementaty  (tMckup)  power  source  for  vacuum/ 
pressure-dnven  gyroscopic  flight  instnjments  on  what  the  petition- 
er  characterizes   as   "tiigh   risk"   airplanes   flown   in   instalment 

1 

moteoroiofltcai  cofwniufw.  otNi^u  July  13,  i9oB. 

[FR  Doc.  88-17203  Filed  7-29-88;  ■:«5  am] 

BILUNQ  COSE  4t10-1>-M 

14  CFR  Parts  21  and  23 

[Docket  Na  059CE,  Notice  Na  23-ACE-43] 

Special  Comfitions;  Modified  Cessna 
Model  414A  Airplanes  ¥VRh  TCM 
TSIOL-550  Engines  Installed 

agency:  Federal  Aviation 
Acfaninistration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Special 
Conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  modifieii  Cessna  Model 
414A  airplanes  with  TCM  TSIOlr-550 
engines  installed.  The  airplane  will  have 
novel  and  imusual  design  features  when 
compared  to  the  state  of  technology 
envisaged  in  the  applicable 
airworthiness  standards.  The  novel  and 
unusual  design  features  include  the 
installation  of  the  TCM  TSIOL-550 
engines,  which  incorporates  liquid- 


coolant  systems  for  which  the 
applicable  regulations  do  not  contain 
adequate  or  appropriate  temperature 
indicator  reqoireraents.  This  notice 
contains  the  additional  airworthiness 
requirements  which  the  Administrator 
considers  necessary  to  estal^ish  a  level 
of  safety  equivalent  to  the  airworthiness 
standards  apphcable  to  these  airplanes. 
DATE:  Comments  must  be  received  on  or 
before  August  31, 1988. 

ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  ACE-7,  Attention: 
Rules  Docket  Clerk,  Docket  No.  059CE, 
Room  1558.  601  East  12th  Street,  Kansas 
City,  Missouri  64106.  All  conunents  roust 
be  marked:  Docket  No.  059CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Oscar  Ball,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Aircraft 


Certification  Division,  Central  Region, 
Federal  Aviation  Administration,  Room 
1656.  601  East  12th  Street.  Kansas  City. 
Missouri  64106;  telephone  (816)  426- 
5688. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closirtg  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  further 
rulemaking  action  on  this  proposal. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  No.  059CE."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Background 

On  January  5, 1988,  RAM  Aircraft 
Corporation,  Post  Office  Box  5219, 
Waco,  Texas  76708,  made  application  to 
the  FAA  for  supplemental  type 
certificate  (STC)  approval  on  the  type 
design  changes  necessary  to  incorporate 
the  Teledyne  Continental  Motors  (TCM) 
TSIOL-550  engines  in  the  Cessna  Model 
414A  airplane.  The  TCM  TSIOL-^50 
engines  are  liquid-cooled  replacements 
for  the  currently  installed  air-cooled 
engines. 

Type  Certification  Basis 

The  proposed  type  certification  basis 
for  the  RAM  modified  Cessna  Model 
414A  is  as  follows:  Part  3  of  the  Civil  Air 
Regulations  (CAR),  dated  May  15, 1956. 
as  amended  by  3-1  through  3-5  and  3-8, 
excluding  the  following  portions: 
Subpart  B  and  §5  3.356,  3.357.  3.358. 
3.359,  3.411,  3.429,  3.433,  3.434.  3.435, 
3.436.  3.437.  3.445,  3.581.  3.582.  3.583. 
3.584.  3.585,  3.587,  3.628,  3.666.  3.672. 
3.673.  3.674.  3.675.  3.700(c),  3.728, 
3.767(a),  and  3.767(b).  Include  the 
following  portions  of  Part  23  of  the  FAR, 
dated  February  1. 1965.  as  amended  by 
23-1  through  23-14:  Subpart  B  and 
§§  23.729,  23.901,  23.909,  23.951.  23.954. 
23.955,  23.959,  23.973,  23.1041.  23.1043. 
23.1047,  23.1143,  23.1305,  23.1387(e), 
23.1435  and  23.1557(c);  as  amended  by 
23-1  through  23-21,  S  23.1385(c);  as 
amended  by  23-1  through  23-23, 
§  23.1327.  Add  §  23.1559(b)  for  Model 
414A  only.  Findings  of  Equivalent  Level 
of  Safety  were  made  for  CAR  3.637, 
3.757,  and  3.778(a). 

Also,  Part  36,  as  applicable,  and  any 
special  conditions  resulting  from  this 
notice. 

Discussion 

Liquid-cooled  engines  have  been  used 
in  airplanes  since  the  beginning  of 
manned  flight.  Early  airworthiness 
standards  contained  requirements  for 
both  liquid-cooled  and  air-cooled  engine 
installations.  These  requirements 
continued  in  place  through  a  number  of 
rule  changes  and  into  CAR  3.  When 


CAR  3  was  recodified  into  Part  23,  the 
requirement  for  a  coolant  temperature 
indicator  for  each  liquid-cooled  engine 
was  inadvertently  omitted. 

Since  there  have  been  few.  if  any. 
liquid-cooled  engines  installed  in  Part  23 
airplanes,  there  has  been  no  reason  for  a 
rule  change.  However,  the  lack  of  such 
requirement  was  noted  during  a  Part  23 
airworthiness  review.  A  requirement  for 
a  coolant  temperature  indicator  for  each 
liquid-cooled  engine  has  been  identified 
as  a  result  of  the  Small  Airplane 
Airworthiness  Review  Program.  A 
Notice  of  Proposed  Rulemaking  (NPRM) 
is  currently  being  prepared  for  public 
comment  to  incorporate  this  feature. 

Current  Part  23  contains  adequate 
installation  requirements  for  the  coolant 
system  except  for  the  temperature 
indicator.  A  special  condition  is 
proposed  to  require  a  coolant 
temperature  indicator  for  each  hquid- 
cooled  engine  installed  under  the 
provisions  of  this  proposed  STC. 

Federalism  Implications 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion 

In  view  of  the  design  features 
discussed  above,  the  following  special 
conditions  are  proposed  for  the 
propulsion  system  of  the  Cessna  Model 
414A  airplanes,  with  TCM  TSIOL-550 
engines  installed,  under  the  provisions 
of  §  21.16  to  provide  a  level  of  safety 
equivalent  to  that  intended  by  the 
regulations  incorporated  by  reference. 
This  action  is  not  a  rule  of  general 
applicability  and  affects  only  the  model/ 
series  of  airplane  identified  in  this 
special  condition. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aircraft.  Air  transportation.  Aviation 
safety,  and  Safety. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  part  of  the  type 
certification  basis  for  the  RAM  modified 
Cessna  Model  414A  airplanes  with  TCM 
TSIOL-550  engines  installed: 


1.  The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  Sees.  313(a).  601.  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a),  1421,  and  1423);  49  U.S.C. 
106[g).  (Revised  Pub.  L.  97^149.  January  12, 
1983);  14  CFR  21.16  and  21.101;  and  14  CFR 
11.28  and  11.29(b). 

2.  In  addition  to  the  requirements  of 
§  23.1305,  a  coolant  temperature 
indicator  is  required  for  each  Uquid- 
cooled  engine. 

Issued  in  Washington,  DC,  on  July  20, 1988. 

Thomas  E.  McSweeny, 

Acting  Director  of  Airworthiness. 

[FR  Doc.  88-17204  Filed  7-29-88:  8:45  am) 

BILLING  COOC  4t10-13-M 


14  CFR  Part  71 

[Airspace  Docket  Na  88-ASO-8] 

Proposed  Amendment  to  Transition 
Area,  (Monroe,  NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  transition  area.  Monroe. 
North  Carolina,  by  deleting  an  arrival 
area  extension.  The  Wesley  RBN  has 
been  relocated  off-airport  and  the  NDB 
RWY  23  standard  instrument  approach 
procedure,  which  required  the  arrival 
area  extension,  has  been  cancelled.  If 
approved,  this  action  will  raise  the  floor 
of  controlled  airspace  from  700  to  1.200 
feet  above  the  surface  in  this  particular 
area. 

date:  Comments  must  be  received  on  or 
before  September  1, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  ASO-530, 
Manager,  Airspace  and  Procedures 
Branch,  Docket  No.  88-ASO-8,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive, 
East  Point.  Georgia  30344.  telephone: 
(404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 


BEST  COPY  AVAILABLE 
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participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-ASO-8."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  Room  652,  3400 
Norman  Berry  Drive.  East  Point.  Georgia 
30344.  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530).  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  Monroe,  North 
Carolina,  transition  area  by  deleting  an 
arrival  area  extension.  The  NDB  RWY 
23  standard  instrument  approach 
procedure,  which  required  the  arrival 
area  extension,  has  been  cancelled.  This 
action  will  raise  the  floor  of  controlled 
airspace  from  700  to  1.200  feet  above  the 


surface  in  this  particular  area.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6D  dated  January  4. 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore.  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

The  proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDEHAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
EO  10854;  49  U.S.C.  106(g)  (Revised  Pub.  L. 
97^M9,  January  12. 1983);  14  CFR  11.69. 

§  71.181    [Amended] 

2.  §  71.181  is  amended  as  follows: 

Monroe,  NC  [Amended] 

By  deleting  the  phrase,  "within  3  miles 
each  side  of  the  057'  bearing  from  the  Wesley 
RBN  (Latitude  35'01'25'  N.,  Longitude 
80-37-01-  W.),  extending  from  the  6.5-mile 
radius  to  8.5  miles  northeast  of  the  RBN.." 
from  the  present  description. 

Issued  in  Last  Point,  Georgia,  on  July  15 
1988. 

William  D.  Wood. 

Acting  Manager,  Air  Traffic  Division 

Southern  Region. 

[FR  Doc.  88-17207  Filed  7-29-88:  8:45  am] 

BILUNQ  CODE  4a  10- 13-11 


Coast  Guard 
33  CFR  Part  165 
(Docket  No.  CGD5  88-41] 

Safety  Zone;  Chesapeake  Bay,  Off  Fort 
Story,  Virginia  Beach,  VA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  Proposed  Rule 
Making. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
safety  zone  around  a  U.S.  Navy  salt 
water  offshore-onshore  transfer  exercise 
in  the  Naval  Restricted  Area  of  the 
Chesapeake  Bay  off  of  Fort  Story  in 
Virginia  Beach.  Virginia.  The  exercise  is 
scheduled  to  begin  August  14. 1988  and 
end  August  30, 1988.  The  proposed 
safety  zone  is  intended  to  minimize  the 
risk  of  collision  between  Naval  exercise 
transfer  hoses/vessels/associated 
equipment  and  other  vessels.  Vessels 
and  individuals  will  be  required  to 
obtain  permission  from  the  Captain  of 
the  Port  or  one  of  his  designated 
representatives  before  entering  the 
safety  zone. 

DATE:  Comments  must  be  received  on  or 
before  August  5,  1988. 
addresses:  Comments  should  be 
mailed  to  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Office 
Hampton  Roads,  200  Granby  Street. 
Norfolk.  Virginia  23510-1888.  The 
comments  and  other  rraterials 
referenced  in  this  notice  will  be- 
available  for  inspection  and  copying  at 
the  above  address.  Normal  office  hours 
are  between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACr 
Lieutenant  M.W.  Carr  at  the  above 
address,  telephone  number  (804)  441- 
3299. 

SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  553  a  notice  of  proposed 
rulemaking  is  not  required  for  military 
operations.  However,  in  the  interest  of 
public  safety  and  the  proximity  of  the 
exercise  to  commercial  and  pleasure 
vessel  activity,  a  comment  period  is 
being  provided.  Interested  persons  are 
invited  to  participate  in  this  rulemaking 
by  submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD5  88-41).  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment.  The 
regulations  may  be  changed  in  light  of 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
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proposal.  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  M.W.  Carr,  project  officer, 
and  Capital  R.].  Reining,  project 
attorney,  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Proposed  Regulations 

The  proposed  safety  zone  would  be  in 
effect  during  the  deployment  and 
retrieval  of  the  offshore-onshore  transfer 
hoses.  It  would  be  a  "moving  safety 
zone,"  extending  250  yards  in  all 
directions  from  the  transfer  hoses  and 
the  vessels  and  equipment  used  to 
deploy  and  retrieve  the  hoses.  When 
fully  deployed,  the  transfer  hoses  will 
run  about  %  of  a  mile  from  position 
located  at  approximately  latitude 
36''56'43"  North,  longitude  076''01'30" 
West,  where  they  will  be  attached  via  a 
mooring  buoy  to  the  USNS  OSPREY,  to 
the  adjacent  shoreline  at  Fort  Story, 
Virginia  Beach,  Virginia.  The  outside 
diameter  of  a  transfer  hose  will  be 
approximately  eight  inches.  While  the 
transfer  hose  is  being  deployed  or 
retrieved  it  will  be  partially  submerged 
and  will  constitute  a  danger  to 
navigation.  The  safety  zone  will  be  in 
effect  during  these  periods. 

After  the  deployment  is  complete,  the 
hose  will  be  filled  with  salt  water  and 
sink  to  the  bottom.  At  that  time,  vessels 
will  be  able  to  safely  transit  over  the 
area  where  the  hose  is  deployed  on  the 
bottom.  The  safety  zone  will  not  be 
needed  or  in  effect  during  this  period. 

Once  completely  stowed  onboard  an 
exercise  vessel  after  being  retrieved,  the 
hose  will  no  longer  pose  a  danger  to 
navigation,  and  the  safety  zone  will  not 
be  in  effect.  It  is  now  anticipated  that  2 
transfer  hoses  will  be  deployed  and 
retrieved  on  2  separate  occasions  over  a 
16  day  period  between  August  14  and 
30, 1988. 

It  is  estimated  that  deployment  and 
retrieval  of  the  hoses  will  take  a 
maximum  of  one  day  for  each  operation. 
In  between  the  deployments  and 
retrievals,  and  transfer  hose  will  rest  on 
the  bottom. 

The  Navy  offshore-onshore  salt  water 
transfer  exercise  is  a  part  of  a  joint  U.S. 
Army-Navy  multi-ship  amphibious 
exercise  in  the  same  area. 

Mariners  would  be  provided  advance 
notice  of  scheduled  deployment  and 
retrieval  of  the  transfer  hoses  via  marine 
radio  broadcast  Notice  to  Mariners. 


Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  federal 
regulations  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  area  of  this  exercise 
is  not  in  a  main  channel  and  ordinarily 
not  travelled  by  deep  draft  marine 
trafHc.  In  addition,  this  area  is  in  a 
restricted  area,  regulated  under  33  CFR 
207.158.  Vessels  are  prohibited  from 
anchoring,  trawling,  crabbing,  fishing, 
and  dragging  in  the  area.  It  is  expected 
that  the  vast  majority  of  marine  traffic 
that  would  be  affected  by  this  proposed 
safety  zone  would  be  recreational 
boaters  and  commercial  fishermen  in 
transit  to  or  from  the  Atlantic  Ocean. 
The  small  detour  by  pleasure  boaters  or 
commercial  fishermen  around  the  area 
during  the  deployment  and  retrieval  of 
the  transfer  hoses  should  not  constitute 
a  significant  or  adverse  economic 
impact.  Since  the  impact  of  this  proposal 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  165 

"Harbors,  Marine  Safety,  Navigation 
(water).  Security  Measures,  Vessels, 
Waterways" 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1.  6.04-6,  and  160.5 

2.  Section  165.T0540  is  added  to  read 
as  follows: 

§  165.T0540    Safety  Zone:  Chesapeake 
Bay,  off  Fort  Story,  Virginia  Beach,  Virginia. 

(a)  Location;  The  following  areas  are  a 
safety  zone:  The  waters  within  250 
yards  of  all  offshore-onshore  transfer 
hoses  used  or  to  be  used  during  a 
seawater  transfer  exercise  between  the 
USNS  OSPREY  and  the  adjacent 
shoreline  at  Fort  Story.  Virginia  Beach, 
Virginia;  the  USNS  OSPREY;  and  any 
other  vessels,  buoys,  moorings,  and 
equipment  associated  with  the 
deployment,  retrieval,  or  marking  of  the 


offshore-onshore  transfer  hoses.  (The 
USNS  OSPREY  is  anchored  at  a  position 
at  approximately  latitude  36°56'43" 
North,  longitude  O76''01'30"  West.) 

(b)  Regulations:  Except  for 
participants  in  the  joint  Navy/Army 
multi-ship  amphibious  exercise,  no 
person  or  vessel  may  enter  or  remain  in 
the  safety  zone  without  the  permission 
of  the  Captain  of  the  Port  or  one  of  his 
designated  representatives. 

(c)  Effective  Dates:  This  regulation  is 
effective  during  periods  when  the 
offshore-onshore  transfer  hoses  are 
being  deployed  and  retrieved  by  the 
USNS  OSPREY,  between  7:00  a.m.. 
EDST.  on  August  14, 1988,  until  7:00  p.m., 
EDST,  on  August  30, 1988.  The  actual 
times  that  the  safety  zone  will  be  in 
effect  will  be  announced  by  Marine 
Broadcasts  Notice  to  Mariners. 

Dated:  July  20, 1968. 
L.C.  Burger, 

Captain,  U.S.  Coast  Guard,  Captain  of  the  Port 
Hampton  Roads. 

[FR  Doc.  88-17201  Filed  7-29-88;  8:45  am| 
BILUNG  CODE  491-014-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 

Big  Cypress  National  Preserve, 
Florida;  Indian  Use  and  Occupancy 
Regulations 

agency:  National  Park  Service.  Interior. 

ACTION:  Proposed  rule;  extension  of 
public  comment. 

summary:  On  May  10, 1988,  the 
National  Park  Service  published 
proposed  regulations  in  the  Federal 
Register  (53  FR  16561)  to  define  the 
statutory  rights  granted  to  the  members 
of  the  Miccosukee  and  Seminole  Tribes 
of  Indians  of  Florida  in  Pub.  L  93-440 
(18  U.S.C.  698f  et  seq.).  Written 
comments,  suggestions,  or  objections 
were  accepted  until  July  11, 1988.  Due  to 
public  request,  the  public  comment 
period  has  been  extended  for  an 
additional  thirty  (30)  days. 
DATES:  Written  comments,  suggestions, 
or  objections  will  be  accepted  on  or 
before  August  31,  1988. 

ADDRESS:  Comments  should  be  directed 
to:  Superintendent,  Big  Cypress  National 
Preserve,  Star  Route  Box  110.  Ochopee, 
FL  33943. 

FOn  FURTHER  INFORIMATION  CONTACT: 
Fred  J.  Fagergren,  Superintendent,  Big 
Cypress  National  Preserve,  Telephone: 
(813)  696-2000. 


Date:  July  19, 1988. 
Robert  L  Deskins, 

Acting  Regional  Director.  Southeast  Region. 
[FR  Doc.  88-17218  Filed  7-29-88;  8:45  am) 
BILLING  CODE  4310-70-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
tFRL-3421-7] 

Hazardous  Waste  Management 
System,  identification  and  Listing  of 
Hazardous  Waste;  New  Data  and  Use 
of  These  Data  Regarding  the 
Estabiishment  of  Reguiatory  Leveis 
for  the  Toxicity  Characteristic;  and 
Use  of  the  Model  for  the  Delisting 
Program 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  data  availability  and 
request  for  comments:  supplement  to 
proposed  rule. 

summary:  On  lune  13, 1986,  the 
Environmental  Protection  Agency 
proposed  to  amend  its  hazardous  waste 
identiHcation  regulations  under  Subtitle 
C  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  by  modifying  the 
existing  Toxicity  Characteristic  used  by 
waste  generators  in  determining 
whether  their  solid  wastes  are 
hazardous.  As  proposed  in  1986.  the 
revised  Toxicity  Characteristic  (TC)  was 
based,  in  part,  on  compound-specific 
dilution/attenuation  factors  (DAFs)  that 
were  derived  from  a  subsurface  fate  and 
transport  model  for  each  of  the  organic 
constituents. 

Today's  notice  presents  new  data 
related  to  Subtitle  D  municipal  landfills, 
soil  data,  and  chemical-specific  data 
that  may  be  used  in  the  ground-water 
model  to  calculate  DAFs  for  each  of  the 
organic  constituents  in  the  TC.  These 
new  data  became  available  to  the 
Agency  after  the  TC  was  originally 
proposed.  In  addition,  in  considering 
using  this  data  and  in  response  to 
comments  on  the  June  13, 1986  TC 
proposal,  the  Agency  is  also  considering 
making  a  number  of  changes  to  the 
model.  Therefore,  we  present  the  new 
data  that  may  be  used  in  conjunction 
with  these  proposed  changes  to  the 
model. 

The  Agency  specifically  solicits 
comments  on  the  use  of  the  new  data 
and  the  proposed  modifications  to  the 
fate  and  transport  model.  (It  should  be 
noted  that  on  May  19, 1988  (53  FR 
18024),  the  Agency  published  a  Notice  of 
Data  availability.  That  Notice  indicated 
that  the  Agency  was  also  considering 


the  use  of  generic  DAFs  (instead  of 
determining  the  DAFs  based  on  specific 
fate  and  transport  model)  and 
specifically  requested  comments  on  the 
use  of  generic  DAFs.  The  Agency  will 
not  decide  on  whether  to  use  generic  or 
model-based  DAFs  until  we  have 
evaluated  all  the  comments  received  on 
the  May  19, 1988  Notice;  in  the 
meantime,  the  Agency  is  making 
available  for  comment  the  new  data  for 
use  in  the  model  along  with  several 
modifications  to  the  model). 

The  Agency  also  requests  comments 
on  the  possible  use  by  the  Delisting 
Program  of  the  same  ground-water 
model  that  has  been  proposed  to  be 
used  for  the  Toxicity  Characteristic. 

date:  EPA  will  accept  public  comments 
on  this  notice  until  August  31, 1988. 
ADDRESSES:  One  original  and  three 
copies  of  all  comments,  identified  by  the 
Docket  Number  F-88  TC3N-FFFFF, 
should  be  sent  to  the  following  address: 
EPA  RCRA  Docket  (S-212),  U.S. 
Environmental  Protection  Agency  (WH- 
562),  401  M  Street  SW.,  Washington,  DC 
20460.  The  EPA  RCRA  docket  is  located 
in  the  sub-basement  area  at  the  above 
address,  and  is  open  from  9:30  a.m.  to 
3:30  p.m.,  Monday  through  Friday, 
excluding  Federal  Holidays.  To  review 
docket  materials,  members  of  the  public 
must  make  an  appointment  by  calling 
(202)  475-9327.  Material  may  be  copied 
at  a  cost  of  $0.15/page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  contact  the 
RCRA  Hotline  by  calling  (800)  424-9346 
toll-free,  or  (202)  382-3000.  For 
information  on  the  general  aspects  of 
this  notice,  contact  John  W.  Goodrich- 
Mahoney  (202)  475-8551,  for  information 
on  the  use  of  models  in  delisting,  contact 
Scott  Maid  (202)  382-4783,  and  for 
information  on  the  technical  aspects 
concerning  the  model,  contact  Dr. 
Zubair  Saleem  (202)  382-4770,  Office  of 
Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington  DC  20460. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  notice  are  listed  in 
the  following  outline: 

I.  Background 

II.  Discussion  of  New  Data  and  Modiricalions 

to  the  Model 
A.  Introduction 
b.  Modifications  to  the  Model 

1.  Unsaturated  Zone 

2.  Location  of  the  Receptor  Well 

3.  Dispersivity  Values 
C.  Use  of  New  Data 

1.  Use  of  Hydrogeologic  Data  Related  to 
Subtitle  D  Municipal  Landfills 

2.  Use  of  Soil  and  Climatic  Data 

3.  Use  of  Chernical-Specific  Data 

III.  Possible  Use  by  the  Delisting  Program 


IV.  Request  for  Comments 

V.  Reference 

I.  Background 

Section  3001  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  as  amended,  requires  EPA  to 
identify  wastes  that  pose  a  substantial 
hazard  to  human  health  and  the 
environment,  if  the  wastes  are  * 
improperly  managed.  One  means  for 
doing  this  is  through  the  identification  of 
characteristics  of  hazardous  wastes.  In 
fact,  the  Agency  has  already 
promulgated  four  hazardous  waste 
characteristics — namely,  toxicity, 
ignitability.  corrosivity,  and  reactivity. 
In  developing  the  toxicity  characteristic, 
the  Agency  evaluated  and  developed 
reasonable  mechanisms  by  which  harm 
to  human  health  or  the  environment 
might  occur,  then  developed  a  model  to 
establish  regulatory  levels,  and  finally, 
specified  a  method  for  testing  the 
wastes  to  determine  their 
hazardousness. 

The  Extraction  Procedure  Toxicity 
Characteristic  (EPTC)  (40  CFR  Part 
261.24)  is  one  such  characteristic  which 
has  been  used  to  identify  wastes  with 
the  potential  to  generate  leachate 
containing  significant  concentrations  of 
toxicants.  (The  Extraction  Procedure 
(EP)  test,  described  in  detail  in  40  CFR 
Part  261,  Appendix  II,  is  the  laboratory 
procedure  used  to  estimate  leachability.) 
Wastes  are  considered  hazardous  under 
the  existing  Toxicity  Characteristic  if 
their  EP  test  leachate  concentrations 
exceed  specified  regulatory  levels. 
These  levels  are  set  so  that  the  National 
Interim  Primary  Drinking  Water 
Standards  (DWS)  will  not  be  exceeded 
at  down-gradient  drinking  water  wells; 
the  EPTC  assumes  that  toxicants  will  be 
diluted  and/or  attenuated  during 
ground-water  transport  by  a  factor  of 
100. 

On  June  13, 1986  (51  FR  21648),  the 
Agency  proposed  to  amend  the  EPTC 
by:  (1)  Expanding  the  characteristic  to 
include  38  additional  organic 
constituents,  (2)  introducing  a  modified 
leaching  procedure.  Method  1311 
(referred  to  as  the  Toxicity 
Characteristic  Leaching  Procedure  or 
TCLP).  and  (3)  applying  compound- 
specific  dilution/attenuation  factors 
(DAFs)  for  each  of  the  organic 
constituents,  while  retaining  the  100-fold 
dilution/attenuation  factor  for  the 
inorganic  constituents. 

The  Agency's  June  13, 1986  proposal 
used  a  subsurface  fate  and  transport 
model  (EPASMOD)  to  calculate  specific 
DAFs  for  each  of  the  organic 
constituents.  A  DAF  represents  a 
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reduction  in  concentration  of  a  toxicant 
to  be  expected  during  transport  from  the 
bottom  of  a  landfill  to  a  drinking  water 
source.  The  various  DAFs  were 
calculated  using  the  model, 
incorporating  compound-specific 
hydrolysis  and  soil  adsorption  data 
coupled  with  parameters  describing  the 
subsurface  environment  (e.g..  ground- 
water flow  rate,  hydraulic  conductivity 
of  the  aquifer,  ground-water  pH,  etc.). 

EPA  proposed  to  use  these  compound- 
specific  DAFs  in  establishing  regulatory 
levels  for  organic  constituent 
concentrations  in  TCLP  leachate 
(Method  1311,  Appendix  I,  40  CFR  Part 
268).  For  each  organic  constituent,  the 
health-based  number  is  multiplied  by  a 
specific  DAF  to  establish  the  regulatory 
level.  Wastes  producing  leachate 
concentrations  above  the  regulatory 
levels  would  be  expected  to  produce 
unacceptable  toxicant  levels  at  a 
drinking  water  source  and.  thus,  would 
be  regulated  as  a  hazardous  waste. 
Waste  producing  leachate 
concentrations  below  the  regulatory 
levels  would  not  exhibit  the  Toxicity 
Characteristic  and  thus,  would  not  be 
hazardous  with  respect  to  that 
characteristic. 

The  Agency  has  received  many 
comments  on  the  June  13. 1986.  proposal; 
a  number  of  commenters  took  issue  with 
the  data  that  was  used  in  the  fate  and 
transport  model,  while  others  had 
concerns  about  ihe  assumptions  in  the 
model.  In  response  to  those  comments, 
the  Agency  is  today  presenting  new 
hydrogeologic  data  related  to  Subtitle  D 
sanitary  landfills^  soils  data,  climatic 
data,  and  chemical-specific  data  that 
may  be  used  in  the  subsurface  fate  and 
transport  model.  The  Agency  is  also 
considering  making  a  number  of 
modifications  to  the  fate  and  transport 
model  based  on  these  new  data. 
Therefore,  EPA  is  now  taking  comments 
on  the  new  data  as  well  as  the  proposed 
changes  to  the  model.  (As  was  already 
indicated,  the  Agency  is  considering 
whether  to  use  the  subsurface  fate  and 
transport  model  or  a  standard  factor  in 
establishing  the  DAFs.  If  the  Agency 
decides  to  use  the  fate  and  transport 
model,  the  Agency  will  address  all  the 
comments  received  on  the  model  when 
we  finalize  the  TC.) 

The  Agency  is  also  considering  using 
the  fate  and  transport  model  that  has 
been  proposed  to  be  used  in  the  toxicity 
characteristic  in  evaluating  delisting 
petitions.  The  Agency,  therefore,  also 
requests  comments  on  its  possible  use 
by  the  Delisting  Program. 


II.  Discussion  of  New  Data  and 
Modincations  to  the  Model 

A.  Introduction 

As  previously  discussed,  the  DAFs  are 
determined  using  a  subsurface  fate  and 
transport  model.  The  model  estimates 
the  reduction  in  toxicant  concentration 
in  ground  water  over  a  distance  from  the 
disposal  unit  to  a  point  of  exposure 
(drinking-water  well).  The  model 
estimates  the  persistence  and  mobility 
of  a  constituent  by  utilizing  compound- 
specific  hydrolysis  and  aquifer  sorption 
data  and  other  parameters,  which 
characterize  the  aquifer  and  the 
leachate  source. 

The  behavior  of  a  specific  constituent 
in  the  subsurface  environment  is  highly 
dependent  on  both  the  environmental 
setting  and  the  properties  of  the 
constituent.  Thus,  assigning  specific 
values  to  describe  the  behavior  of  a 
constituent  in  the  modeled  system  is  a 
difficult  task.  Furthermore,  EPA  must 
take  into  account  the  range  of 
environmental  conditions  (e.g.. 
hydrogeology  and  climate)  that  could  be 
encountered  in  the  United  States  in 
using  the  fate  and  transport  model  in  the 
TC  for  estimating  the  attenuation  of 
toxicants  as  they  are  transported  by 
ground  water  from  the  disposal  unit  to 
the  point  of  exposure  (the  drinking 
water  well).  These  attenuation  factors 
are  used  for  the  development  of 
regulatory  levels,  which  are  applicable 
on  a  nation-wide  basis.  Therefore,  to 
utilize  EPASMOD  successfully.  EPA 
considered  specifying  a  single  value 
representing  a  "reasonable  worst  case" 
for  all  model  parameters.  The  principal 
disadvantage  of  such  an  approach  is  the 
high  degree  of  uncertainty  in 
determining  the  reasonable  worst  case 
value  for  each  parameter.  As  an 
alternative  to  identifying  reasonable 
worst  case  values  for  all  model  input 
parameters.  EPA  proposed  using  a 
Monte  Carlo  simulation  procedure.  This 
procedure  involves  using  a  range  of 
values  for  the  various  model  input 
parameters;  these  values  are  then 
selected  at  random  from  a  data  set  and 
are  run  through  the  model  several 
thousand  times.  Each  data  set  describes 
the  range  of  possible  values  likely  to 
occur  in  the  United  States  for  each 
parameter  and  the  distribution  of  values 
within  each  range.  In  this  manner,  the 
Agency  could  accommodate  the  possible 
nationwide  variance  in  environmental 
settings  and  uncertainties  in  specific 
chemical  properties. 

The  Agency  received  a  large  number 
of  comments  on  the  model  (EPASMOD). 
A  detailed  discussion  of  the  model  is 
provided  in  the  preamble  to  the  January 
14. 1986  proposal  for  the  land  disposal 


restrictions  program  (See  51  FR  1602) 
and  in  the  background  document  for  this 
notice  (See  Reference  1,  Section  V  of 
this  Notice).  A  number  of  commenters 
specifically  took  issue  with  the  data  that 
was  used  in  the  fate  and  transport 
model.  Some  commenters  had  more 
basic  concerns  with  the  model.  For 
example,  a  number  of  commenters 
criticized  our  assumption  of  no 
unsaturated  zone  between  the  landfill 
and  the  aquifer  in  the  model.  In 
response  to  these  comments,  the  Agency 
is  considering  modifications  to  the 
model  in  several  respects.  All  of  these 
comments  will  be  addressed  when  the 
TC  is  made  final;  however,  the  Agency 
is  today  noticing  additional  data  that 
have  become  available  to  the  Agency 
since  the  TC  was  proposed  on  June  13. 
1986.  In  addition,  the  EPA  is  considering 
making  a  number  of  changes  to  the 
proposed  fate  and  transport  model; 
these  modifications  are  also  discussed 
in  today's  notice. 

B.  Modifications  to  the  Model 

In  particular,  the  following 
modifications  are  discussed  in  today's 
notice: 

(1)  Incorporating  a  component  in  the 
model  to  account  for  an  unsaturated 
zone  beneath  the  waste  management 
unit; 

(2)  Modifying  the  assumed  location  of 
the  receptor  well  by  treating  possible 
well  locations  as  random  variables  in 
the  Monte  Carlo  simulation;  and 

(3)  Modifying  the  calculation  of 
dispersivity  values  in  the  saturated  zone 
to  reflect  their  dependence  on  distance 
from  the  source. 

These  modifications  are  described 
below: 

1.  Unsaturated  Zone 

The  EPASMOD  model  discussed  in 
the  June  13. 1986.  proposal  assumed  that 
there  was  no  unsaturated  zone.  i.e..  the 
bottom  of  the  landfill  is  directly 
connected  to  the  top  of  the  aquifer. 
Many  commenters  on  the  proposal 
stated  that  this  assumption  is  unrealistic 
because  an  unsaturated  zone  usually 
exists  above  the  aquifer  and  that 
retardation  and  dilution  effects  in  the 
unsaturated  zone  should  be  considered. 
The  commenters  also  suggested  that  the 
Agency  incorporate  into  the  model  the 
depth  to  the  water  table  (the  top  of  the 
aquifer)  as  part  of  the  Monte  Carlo 
analysis. 

Based  on  a  careful  review,  the  Agency 
is  now  considering  including  an 
unsaturated  zone  in  the  fate  and 
transport  model  and  that  this  be  part  of 
the  Monte  Carlo  analysis.  The  Agency 
believes  this  modification  to  the  model 
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is  a  reasonable  one,  based  in  part  on 
results  of  a  survey  of  existing  municipal 
landfills  (see  Ref.  2  for  results  of  the 
survey),  that  indicated  an  unsaturated 
zone  existed  beneath  95  percent  of  the 
surveyed  landfills.  The  incorporation  of 
an  unsaturated  zone  into  the  model 
would  account  for  any  retardation  and/ 
or  degradation  of  chemicals  in  the 
unsaturated  zone  and  would  increase 
the  DAFs  for  degrading  chemicals. 

The  details  of  the  unsaturated  zone 
modeling  and  example  analyses  are 
provided  in  the  background  document 
(Ref.  2).  which  also  describes  the  data 
sources  and  analyses  that  were 
performed  to  obtain  the  data 
distributions. 

2.  Location  of  the  Receptor  Well 

In  EPASMOD,  the  receptor  well  was 
assumed  to  be  located  down-gradient 
from  the  landfill  along  the  centerline  of 
the  plume  (in  the  direction  of  ground- 
water flow)  at  a  fixed  distance  of  500 
feet  (152.4  m).  The  receptor  well  was 
also  assumed  to  be  tapping  water  from 
the  top  of  the  aquifer. 

Many  commenters  argued  that  the 
assumptions  concerning  the  locations  of 
the  receptor  well  and  the  well  intake  are 
unrealistic  and  too  conservative.  They 
suggested  that  the  location  of  the  well 
should  be  considered  in  a  probabilistic 
manner  and  included  as  part  of  the 
Monte  Carlo  simulations  in  the  model. 
Furthermore,  the  commenters  pointed 
out  that  the  receptor  well  may  be  placed 
at  locations  that  are  not  on  the  plume 
centerline.  Consequently,  the 
concentation  in  the  receptor  well  will 
not  always  be  the  peak  concentration  in 
the  plume. 

The  Agency  is  considering  revising 
the  assumptions  used  in  EPASMOD 
concerning  the  locations  of  the  receptor 
well  and  the  well  intake  by  treating  the 
receptor  well  location  as  a  parameter  in 
the  Monte  Carlo  analyses,  i.e.,  randomly 
located  anywhere  within  the 
approximate  areal  extent  of  the  plume  in 
the  model. 

3.  Dispersivity  Values 

In  the  proposal,  the  fate  and  transport 
model  required  values  of  longitudinal, 
transverse,  and  vertical  dispersivities  in 
the  aquifer.  The  distance  from  the 
landfill  to  the  drinking-water  well  was 
assumed  to  be  fixed  at  152.4  m  (500  feet) 
in  the  model. 

Consequently,  fixed  values  of  the 
dispersivities  were  used  in  the  model. 
Several  commenters  criticized  the 
assumption  that  dispersivity  values  did 
not  vary  with  distance  and  reflected 
only  the  fixed  distance  (500  feet)  in  the 
model.  The  basis  of  their  criticism  is  that 
field  values  of  dispersivities  have  been 


shown  to  depend  on.  and  usually 
increase  with,  the  travel  distance. 

The  Agency  agrees  with  commenters 
and  is  considering  using  dispersivity 
values  as  a  function  of  distance  to  the 
drinking  water  well.  In  these 
relationships,  the  distance  distribution 
can  be  the  same  as  used  for  the  distance 
to  the  receptor  well  and  is  derived  from 
EPA's  Subtitle  D  landfill  survey.  The 
Agency  believes  that  the  proposed 
approach,  reflecting  the  distance 
dependent  nature  of  the  dispersivities.  is 
more  realistic  and  is  consistent  with  the 
available  data  on  dispersivity 
distributions.  The  details  of  the  values 
of  longitudinal,  transverse,  and  vertical 
dispersivities  that  are  used  in  the  model 
are  described  in  Ref.  1. 

C.  Use  of  New  Data 

In  the  individual  Sections  that  follow, 
the  new  data  are  presented  in  the 
context  of  the  modifications  that  the 
Agency  is  considering  to  the  subsurface 
transport  model 

1.  Use  of  New  Hydrogeologic  Data 
Related  to  Subtitle  D  Municipal 
Landfills 

The  toxicity  characteristic  simulates 
the  potential  for  toxic  constituents  to 
leach  from  a  sanitary  landfill — namely, 
the  co-disposal  of  toxic  wastes  in  an 
actively  decomposing  municipal  landfill 
(i.e.,  Subtide  D  units).  However,  the  data 
used  for  the  EPASMOD.  as  proposed  on 
June  13. 1986.  were  derived  from  a  data 
base  that  contained  information  on  the 
management  of  hazardous  waste  units 
(i.e..  Subtide  C  units).  Data  on  Subtitle  D 
units,  which  would  have  been  more 
appropriate,  were  unavailable  at  that 
time.  In  today's  notice,  as  a  result  of 
comments  received  questioning  the 
appropriateness  of  using  Subtide  C  data, 
the  Agency  presents  site-specific 
Subtide  D  data  obtained  from  EPA's 
survey  of  Solid  Waste  Landfills  (1). 

The  new  data  include  the  area  of 
Subtide  D  landfills,  the  distance  to  the 
closest  downgradient  drinking  water 
wells,  and  the  thickness  of  the 
unsaturated  zone.  Based  on  these  data, 
distributions  of  source  and  site-specific 
parameters  were  obtained  that  the 
Agency  will  use  as  input  to  die  model  to 
revise  DAFs.  The  list  of  parameters  and 
their  frequency  distributions  are 
presented  in  the  background  document 
(Ref.  1). 

1.  Use  of  new  Soils  Data  and  Climatic 
Data 

EPASMOD  requires  a  distrubution  of 
the  rate  of  leachate  generation  from  the 
bottom  of  the  landfill.  The  leaching  rate 
distribution  for  the  EPASMOD,  as 
proposed,  was  based  on  the  use  of  a 


single  soil  type — loam — as  the  cover  soil 
for  the  landfill.  This  disfribution  was 
estimated  using  climatologic  data  for  a 
total  of  30  cities  nadonwide. 
representing  the  median  range  for  each 
of  18  climatological  conditions  or  zones 
identified  in  the  46  contiguous  states. 
Several  commenters  suggested  that  the 
assumptions  of  a  single  soil  type  and  18 
zones  were  not  realistic  and  resulted  in 
an  overly  optimistic  cap  performance. 
These  commenters  suggested  enhancing 
the  data  base  by  including  simulation  of 
di^erent  soil  covers. 

The  Agency  has  reviewed  these 
comments  and.  in  response,  is 
considering  a  number  of  changes.  The 
Agency  believes  that  these 
modifications  will  significantly  improve 
the  validity  of  the  leachate  flux 
distribution  and  make  it  more  realistic. 
The  revisions  include  an  increase  in  the 
number  of  climatologic  stations  from  30 
to  97,  and  the  incorporation  of  the 
landfill  cover  as  a  Monte  Carlo  variable. 
The  revisions  are  based  on 
combinations  of  three  groups  of  soil 
types  for  the  landfill  cover  and  the 
unsaturated  zone  materials  as  described 
in  the  next  paragraph. 

The  U.S.  Soil  Conservation  Service 
(SCS)  has  a  county-by-county  soil 
mapping  program  under  way.  More  than 
90  percent  of  the  land  area  in  the  United 
States  has  been  mapped,  and  soil  data 
representing  approximately  51  percent 
of  the  total  land  area  in  the  United 
States  have  been  entered  into  a 
computer  data  base.  Using  this  data 
base,  the  soil  classifications  can  be 
grouped  into  three  categories 
representing  soils  equivalent  in 
properties  to  sandy  loam,  silt  loam,  and 
silty  clay  loam.  These  categories 
correspond  to  coarse,  medium,  and  fine 
grained  soils.  These  soils,  based  on  data 
obtained  from  the  SCS,  appear  to 
represent  the  most  common  soil  types  in 
the  United  States,  and  thus  the  most 
common  soils  likely  to  be  used  as  covers 
for  landfills.  They  also  span  the  range  of 
likely  sod  covers,  from  fine  grained  to 
coarse  grained,  or  from  low  to  high 
percolation  rates.  The  same  three 
categories  are  used  to  determine  the 
properties  of  bodi  die  landfill  cover 
materials  and  the  unsaturated  zone 
underiying  the  landfill.  The  latest  results 
show  that  of  the  soils  that  have  been 
mapped  thus  far,  coarse  grained  soils, 
medium  grained  soils,  and  fine  grained 
soils  represent  15.4.  56.6.  and  28.0 
percent,  respectively,  of  the  soils  that 
have  been  mapped  thus  far.  According 
to  SCS  staff,  these  percentages  are  not 
likely  to  change  significantly  after  all 
the  soil  data  are  entered  in  the  computer 
data  base  (see  Ref.  1). 


♦^ 
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With  respect  to  changes  in  the 
climatic  data,  the  number  of  cities 
representing  climatic  variations  that 
were  used  to  develop  frequency 
distributions  for  the  leachate  generation 
has  been  increased  from  18  to  97.  The 
reason  for  this  change  would  be  to 
reduce  the  chance  that  any  one  city 
would  provide  an  unrepresentative 
percolation  rate  in  its  climatic  range. 
The  Agency  is  also  considering  revising 
the  climatic  data  base  by  increasing  the 
number  of  nation-wide  precipitation/ 
evaporation  ranges  from  18  to  30  (see 
Ref.  1  for  data).  For  the  climatic  ranges 
so  defined,  the  percentage  of  the  area  of 
the  48  states  represented  by  each  range 
would  be  calculated,  and  the  resulting 
percent  a  real  average  used  to  weight 
the  percolation  rate  estimated  for  the 
selected  cities  in  each  range  according 
to  probable  relative  occurrence  in  the 
United  States.  The  effect  of  these 
changes  would  be  to  provide  more 
representative  characterization  of  the 
overall  distribution  of  the  leachate  rates 
on  a  nation-wide  basis. 

Percolation  rates  for  each  of  the 
selected  cities  in  the  48  contiguous 
States  would  be  based  on  the  three  soil 
groups — sandy  loam,  silt  loam,  and  silty 
clay  loam — described  above. 
Simulations  would  be  performed  for 
each  of  these  soil  types,  and  the  results 
weighted  according  to  frequency  of 
occurrence  for  each  type. 

The  leaching  rate  flux  distribution  for 
each  cover  soil  type  would  be  based  on 
the  average,  weighted  percolation  rate 
from  the  cities  in  each  climatic  range. 
The  background  document  (Ref.  1) 
presents  the  data  used  and  the 

accompanying  changes  to  the  June  13, 

1986,  proposal  runs. 

3.  Use  of  Chemical-Specific  Data 

In  the  June  13, 1986  proposal,  chemical 
parameters,  such  as  hydrolysis  rates 
and  solubility  values  and  aquifer- 
specific  parameters  (e.g.,  pH  and 
fraction  organic  carbon],  were  used  to 
calculate  retardation  factors  and 
degradation  rates  for  selected 
constituents.  Some  of  the  chemical- 
specific  parameters  used  in  that 
proposal  were  estimated  based  on  a 
brief  review  of  the  existing  chemical 
data.  Some  commenters  criticized 
several  of  the  parameter  values  used  for 
that  proposal  as  being  non- 
representative  of  the  range  of  parameter 
values. 

The  Agency  has  an  ongoing  program 
for  the  measurement  of  chemical- 
specific  parameters  and  for  the  review 
of  new  chemical-specific  data  as 
reported  in  the  current  scientific 
literature.  The  Agency  is  considering 
revising  some  hydrolysis  rate  constants 


and  octanol-water  partition  coefficient 
used  in  the  June  13, 1986  proposal  to 
reflect  the  most  recent  laboratory 
measurements  and  values  reported 
recently  in  the  literature  (1).  The 
parameter  values  shown  in  the 
background  document  are  either 
measured  or  best  available  values  as 
indicated.  The  Agency  is  requesting 
comments  on  the  values  being  used  and 
submission  of  any  collected  data  based 
on  reliable  measurements. 

III.  Possible  Use  by  the  Delisting 
Program 

Under  40  CFR  260.20  and  260.22, 
facilities  may  petition  the  Agency  to 
exclude  (i.e.,  delist)  their  wastes  from 
the  lists  of  hazardous  waste.  In 
evaluating  delisting  petitions,  the 
Agency  uses  (where  appropriate)  the 
vertical  and  horizontal  spread  (VHS) 
landfill  model  to  predict  the 
concentration  of  hazardous  constituents 
that  may  be  attenuated  in  the  aquifer 
(i.e.,  it  is  used  to  predict  the  potential 
impact  of  the  unregulated  disposal  of  the 
petitioned  waste  on  human  health  and 
the  environment).  See  50  FR  7882 
(February  26, 1985);  and  50  FR  48896 
(November  27, 1985)  and  the  RCRA 
public  docket  for  these  notices  for  a 
detailed  description  of  the  VHS  model 
and  its  parameters.  EPA  treats  the  VHS 
model  as  a  non-binding  policy,  and 
applies  the  model  where  appropriate, 
and  responds  to  comments  challenging 
the  use  of  the  VHS  model  where 
proposed  to  be  applied.  See  53  FR  21640 
(June  9, 1988)  for  a  recent  statement  of 
Agency  policy  regarding  the  application 
of  models  in  the  Delisting  Program. 
In  light  of  the  development  of  the 
ground-water  model  being  used  for  the 
Toxicity  Program  and  data  discussed  in 
this  Notice  and  the  June  13. 1986 
proposal,  the  Agency  is  considering  the 
possible  use  of  this  model  by  the 
Delisting  Program.  Comments  are 
particularly  solicited  on  the 
appropriateness  of  this  model  for 
evaluation  of  delisting  petitions;  its 
advantages  and  disadvantages  in 
comparison  to  the  VHS  model;  the 
situations  in  which  the  model  could  be 
applied;  and  how  the  use  of  the  model 
could  best  be  introduced  into  the 
delisting  process. 

IV.  Request  For  Comments 

Based  on  the  above  discussions,  the 
Agency  requests  the  following: 

1.  Comments  on  the  use  of  the  new 
data  and  the  proposed  modifications  in 
the  subsurface  fate  and  transport  model 
for  the  Toxicity  Characteristic  Program. 

2.  Comments  on  the  possible  use  of 
the  model  (proposed  for  use  in  the 


Toxicity  Characteristic  Program)  by  the 
Delisting  Program. 

Comments  on  this  notice  must  be 
received  by  EPA  on  or  before  (Insert  30 
days  after  publication)  to  ensure 
consideration.  It  should  be  noted  that 
the  Agency  is  only  reopening  the 
comment  period  for  the  new  data 
presented,  the  modifications  to  the 
model  and  the  potential  use  of  the  model 
in  the  Delisting  Program. 

V.  References 

1.  U.S.  EPA.  1988a.  Background 
Document  on  the  Subsurface  Fate  and 
Transport  Model.  Office  of  Solid  Waste. 
Washington,  DC. 

2.  U.S.  EPA  1988b.  Background 
Document  for  Modeling  Unsaturated 
Zone.  Office  of  Solid  Waste, 
Washington,  DC. 

Date:  July  21. 1988. 
Thaddeus  L  Juszczak,  Jr., 

Acting  Assistant  Aministrator  for  Solid 

Waste  and  Emergency  Response. 

[FR  Doc.  8»-17114  Filed  7-29-88;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-1 

Deviations  Granting  Process 

agency:  General  Services 

Administration. 

ACTION:  Proposed  rule^ _____^ 

summary:  GSA  proposes  to  amend  its 

regulations  to  establish  a  more  flexible 

policy  for  granting  deviations  from  the 

requirements  of  the  Federal  Property 

Management  Regulations.  The  proposed 

changes  are  expected  to  simplify  and 

accelerate  the  waiver  process  while 

maintaining  adequate  controls. 

date:  Comments  must  be  submitted  on 

or  before  August  31, 1988. 

ADDRESS:  Comments  may  be  mailed  to 

the  General  Services  Administration 

(CAP),  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  G.  Barbour,  Special  Assistant 
for  Regulatory  Analysis,  Office  of 
Administrative  Services,  202-566-1177. 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 


decisions  underlying  this  nile  on 
adequate  information  concerning  the 
need  for  and  consequences  of  this  rule; 
has  determined  that  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefit:  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society.  This  rule  will  not 
have  a  substantial  impact  on  a 
significant  number  of  small  businesses. 

List  of  Subjects  in  41  CFR  Part  101-1 

Government  property  management. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  revise  41 
CFR  101-1  as  follows: 

PART  101— [AMENDED! 

1.  Section  101-1.110  is  revised  to  read 
as  follows: 

§101-1.110    Deviation. 

(a)  In  the  interest  of  establishing  and 
maintaining  uniformity  to  the  greatest 
extent  feasible,  deviations;  i.e.,  the  use 
of  any  policy  or  procedure  in  any 
manner  that  is  inconsistent  with  a  policy 
or  procedure  prescribed  in  the  Federal 
Property  Management  Regulations 
(FPMR),  are  prohibited  unless  such 
deviations  have  been  requested  from 
and  approved  by  the  Administrator  of 
General  Services  or  his  authorized 
designee.  Deviations  may  be  authorized 
by  the  Administrator  of  General 
Services  or  his  authorized  designee 
when  so  doing  will  be  in  the  best 
interest  of  the  Government.  Requests  for 
deviations  shall  clearly  state  the  nature 
of  the  deviation  and  the  reasons  for  such 
special  action. 

(b)  Requests  for  deviations  from  the 
FPMR  shall  be  sent  to  the  General 
Services  Administration  for 
consideration  in  accordance  with  the 
following: 

(1)  For  onetime  (individual) 
deviations,  requests  shall  be  sent  to  the 
address  provided  in  the  applicable 
regulation.  Lacking  such  direction, 
requests  shall  be  sent  to  the 
Administrator  of  General  Services, 
Washington,  DC  20405. 

(2)  For  class  deviations,  requests  shall 
be  sent  only  to  the  Administrator  of 
General  Services. 

Dated:  July  15. 1988. 
Jolin  Alderaon, 

Acting  Administrator  of  General  Services. 

|FR  Doc.  88-17306  Filed  7-28-68;  6:45  am] 
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41  CFR  Part  105-1 

Deviations  Granting  Process 

agency:  General  Services 
Administration. 
action:  Proposed  Rule. 

summary:  GSA  proposes  to  amend  its 
regulations  to  establish  a  more  flexible 
policy  for  granting  deviations  from  the 
Federal  Property  Management 
Regulations  or  the  General  Services 
Property  Management  Regulations.  The 
proposed  changes  are  expected  to 
simplify  and  accelerate  the  process  of 
granting  deviations  while  maintaining 
adequate  controls. 

DATE:  Comments  must  be  submitted  on 
or  before  August  31,  ig8& 
ADDRESS:  Comments  may  be  mailed  to 
the  General  Services  Administration 
(CAP).  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  G.  Barbour,  Special  Assistant 
for  Regulatory  Analysis,  Ofnce  of 
Administrative  Services.  202-566-1177. 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  an 
adequate  information  concerning  the 
need  for  and  consequences  of  this  rule; 
has  determined  that  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefit;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society.  This  rule  will  not 
have  a  substantial  impact  on  a 
significant  number  of  small  businesses. 

List  of  Subjects  in  41  CFR  Part  105-1 

Government  Property  Management 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  revise  41 
CFR  105-1  as  follows: 

PART  105-1— [AMENDED] 

1.  Section  105-1.110  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§105-1.110    Deviation. 

(a)  The  term  "deviation"  as  used  in 
this  Chapter  105  is  defined  as  the  use  of 
any  policy  or  procedure  that  is 
inconsistent  with  a  policy  or  procedure 
prescribed  in  the  regulations. 

(b)  To  maintain  uniformity  to  the 
greatest  extent  feasible,  deviation  from 


the  FPMR  to  the  GSPMR  shall  be  kept  to 
a  minimum  and  controlled.  Approval  of 
any  deviation  from  the  FPMR  or  Chapter 
105  shall  be  made  only  by  the 
Administrator  except  for  onetime 
(individual)  deviations  which  may  be 
approved  by  the  officials  to  whom  such 
authority  has  been  delegated  by  the 
Administrator.  Such  delegated  authority 
may  not  be  redelegated,  nor  may  the 
official  to  whom  such  authority  has  been 
delegated  authorize  deviations  that 
impact  a  fund  unless  the  concurrence  of 
the  applicable  fund  manager  has  been 
obtained.  In  each  instance,  the 
authorizing  document  shall  disclose  the 
nature  of  the  deviation  and  the  reasons 
for  such  special  action.  Deviations  may 
be  extended  but  otherwise  will  expire  12 
months  from  the  date  of  approval, 
unless  sooner  rescinded  without 
prejudice  to  any  action  thereunder, 
(c)  *  *  * 

Dated:  July  11, 1988. 
]obn  Aldenoa, 

Acting  Administrator  for  General  Services. 
[FR  Doc.  8-17305  Filed  7-29-88;  8:45  am] 

nUJNO  CODE  W20-S4.4H 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-6927] 

Proposed  Flood  Elevation 
Detenninations 

agency:  Federal  Emergency 
Management  Agency. 

action:  Proposed  Rule;  correction. 

summary:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  flood  elevations 
previously  published  at  53  FR  on  June  9, 
1988.  This  correction  notice  provides  a 
more  accurate  representation  of  the 
Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  the 
Unincorporated  Areas  of  Knox  County. 
Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  L  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Adminisfration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-2767. 
SUPPtXMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (100-year)  flood  elevations  for 
selected  locations  in  the  Unincorporated 
Areas  of  Knox  County,  Kentucky 
previously  published  at  53  FR  on  June  9, 
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1988,  in  accordance  with  Section  110  of 
the  Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)).  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  Insurance.  Floodplains. 
The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 

Proposed  Base  (100- Year)  Flood 
Elevations 


East  Fork  Lynn  Camp  Creak: 
At  mouth. 

Just    downstream    of    Private    Road 
(About  2.100  feet  upstream  of  Indian 
Creek  Road) 
Lynn  Camo  Creek: 

At  county  boundary 

At>out  0.5  mite  upstream  of  Back  Street. 
Cumberlarx/  River 
About  2  miles  do«ynstream  of  conflu- 
ence of  Swanpond 

AIXHjt  2  miles  upstream  of  confluence 

of  LedSjer  Branch 

Cumberland  River  High  Fkm  Diversion 
Chanrwi: 

At  confluence  with  Cumberland  River 

At  divergence  with  Cumberland  River 

Richland  Creek: 

Just  downstream  of  School  Street 

About  2,100  feet  upstream  of  Ok)  Rail- 
road Grade  Road 


•1.100 


•1,066 
•1,089 


•978 
•995 

•980 
•963 

•986 

•986 


Issued:  July  26, 1988. 

Harold  T.  Duryee, 

Administrator,  Federal  Insurance 

A  dministration. 

(FR  Doc.  88-17225  Filed  7-29-88;  8:45  am) 

BIUJNG  CODE  671S-03-M 

44  CFR  Part  67 
[Docket  No.  FEMA-6927] 

Proposed  Flood  Elevation 
Determinations,  Iowa;  Correction 

AGENCY:  Federal  Emergency 

Management  Agency. 

ACTION:  Proposed  Rule;  correction. 

summary:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  flood  elevations 
previously  published  at  53  FR  on  June  9, 
1988.  This  correction  notice  provides  a 
more  accurate  representatioin  of  the 
Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  the  City  of 
Elliott,  Montgomery  County.  Iowa. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Matticks.  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (100-year)  flood  elevations  for 
selected  locations  in  the  City  of  Elliott, 
Montgomery  County.  Iowa  previously 
published  at  53  FR  on  June  9, 1988,  in 


accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)).  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  Insurance.  Floodplains.  The 
proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 

Proposed  Base  (100-year)  Flood 
Elevations 


Source  of  fk>oding  arx]  location 


#  Depth 
m  feet 
above 

ground. 

*Eleva- 

tkxi  in 

feet 

(NGVD) 


East  Nishnatwtna  River 

Just  upstream  of  State  Highway  48 

About  2900  feet  upstream  from  State 

Highway  48 

Coe  Creek: 

About  0.38  mHe  upstream  of  mouth 

About  0.27  mHe  upstream  of  Burlington 

Nortfiem  railroad ~ 

Tribotary  A: 

Just  upstream  o<  mouth _ - 

Just  upstream  of  Burliogton  Norttwm 

railroad — — 

Coe  Creek  Divergence: 

At  convergence ~ 

At  divergence - 


•1.070 


•1.071 

•1.070 

•1.084 

•1.070 

•1,075 

•1,073 
•1,062 


Issued:  July  26. 1988. 
HaroM  T.  Duryee, 

Administrator.  Federal  Insurance 

Administration. 

[FR  Doc.  88-17226  Filed  7-29-8a  a-45  am] 

BIUJNG  CODE  S71»-03-«l 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  ailes  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Policy  Advisory  Committee  on  Science 
and  Education  Research  Grants 

Notice  is  hereby  given  that  the 
Secretary  of  Agriculture  intends  to 
reestablish  the  Policy  Advisory 
Committee  on  Science  and  Education 
Research  Grants  and  rename  it  the 
Science  and  Education  Competitive 
Research  Grants  Office  Advisory 
Committee.  This  committee  will  advise 
the  Secretary  of  Agriculture  with  respect 
to  areas  of  agricultural  research  to  be 
supported,  priorities  to  be  adopted,  and 
procedures  to  be  followed  in 
implementing  programs  of  research 
grants  to  be  awarded  competitively. 

This  Committee  will  meet  annually  in 
Washington.  DC.  The  duties  of  this 
Committee  are  to  advise  the  Secretary 
of  grant  policies  for  the  Agencies, 
examine  needs  as  related  to  on-going 
programs,  provide  an  overview  of 
research  needs  in  areas  considered  for 
U.S.  Department  of  Agriculture  grants, 
assess  program  progress  and 
recommend  resource  shifts,  and  advise 
on  ways  to  improve  guidelines  and 
evaluation  procedures. 

It  has  been  determined  that  the 
reestablishment  of  this  Advisory 
Committee  is  in  the  public  interest  in 
connection  with  the  work  of  the  U.S. 
Department  of  Agriculture. 

Interested  parties  are  invited  to 
submit  comments,  views,  or  data 
concerning  this  proposal  to  John  Patrick 
Jordan,  Administrator,  Cooperative 
State  Research  Service,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
by  August  16, 1988. 

Done  at  Washington,  DC,  this  27th  day  of 
July  1988. 

John  |.  Franke,  Jr., 

Assistant  Secretary  for  Administration. 
[PR  Doc.  88-17282  Filed  7-29-88;  8:45  amj 

BILLINC  CODE  3410-23-M 


Cooperative  Agreement  With 
University  of  Georgia 

agency:  Office  of  International 
Cooperation  and  Development  (OICDl; 
USDA. 

action:  Notice  of  intent. 

Activity:  OICD  intends  to  enter  into  a 
Cooperative  Agreement  with  the 
University  of  Georgia  to  provide  partial 
funding  for  collaborative  international 
research  on  Wildlife  Surveillance  of  the 
tropical  Bont  Tick. 

Authority:  Section  1458  of  the 
National  Agricultural  Research, 
Extension  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  USC  3291),  and  the 
Food  Security  Act  of  1985  (Pub.  L.  99- 
198). 

OICD  announces  the  availability  of 
funds  to  enter  into  a  cooperative 
agreement  with  the  University  of 
Georgia  to  collaborate  in  international 
research  for  wildlife  surveillance  of  the 
tropical  Bont  Tick  in  Antigua,  West 
Indies.  Assistance  will  be  provided  to 
the  University  to  conduct  collaborative 
research  with  Antigua's  Ministry  of 
Agriculture.  Funds  provided  by  OICD 
will  be  used  for  services,  equipment, 
operating  expenses,  supplies  and  travel. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  Funds 
estimated  at  $50,000  will  be  available  in 
FY  1988  to  support  this  work.  A  total  of 
$160,000  will  be  provided  for  this 
cooperative  research  effort  over  a  three- 
year  period,  subject  to  the  availability  of 
funds  in  future  fiscal  years. 

Information  on  proposed  Agreement 
*58-319R-8-040  may  be  obtained  from 
the  undersigned  at  the  following 
address:  USDA/OICD/Management 
Services  Branch.  Washington,  DC 
20250-4300. 
Nancy  J.  Croft, 
Contracting  Officer. 

Dated:  July  27, 1988. 
[FR  Doc.  88-17194  Filed  7-29-88;  8:45  am] 

BILLINQ  CODE  3410-OP>-M 

Cooperative  Agreement  With 
University  of  Nebrasl(a 

agency:  Office  of  International 
Cooperation  and  Development  (OICD); 
USDA. 

ACTION:  Notice  of  intent. 


Activity:  OICD  intends  to  enter  into  a 
Cooperative  Agreement  with  the 
University  of  Nebraska  to  provide 
partial  funding  for  collaborative 
research  on  Breeding  Grain  Sorghum  for 
Improved  Dryland  Production. 


Authority:  Section  1458  of  the 
National  Agricultural  Research, 
Extension  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  USC  3291),  and  the 
Food  Security  Act  of  1985  (Pub.  L.  99- 
198). 

OICD  announces  the  availability  of 
funds  to  enter  into  an  agreement  with 
the  University  of  Nebraska  to  provide 
partial  funding  support  for  a  joint 
research  project  between  the  University. 
Kansas  State  University,  the  Nebraska 
Grain  Sorghum  Board  and  the  Kansas 
State  Grain  Sorghum  Board.  The  project 
plans  to  develop  new,  improved  drought 
tolerant  sorghum  lines  for  drought  stable 
varieties,  and.  also,  for  incorporation 
into  hybrids  to  genetically  improve  the 
potential  yield  under  dryland  conditions 
in  Kansas,  Nebraska,  West  Africa, 
Southern  Africa,  East  Africa  and  South 
America.' Funds  provided  by  OICD  will 
support  the  use  of  a  screening  nursery, 
testing  of  advanced  lines  and 
development  of  material  for  the  basic 
research  project. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  Funds 
estimated  at  $43,910  will  be  available  in 
FY  1988  to  support  this  work.  A  total  of 
$132,737  will  be  provided  for  this 
cooperative  research  effort  over  a  three- 
year  period,  subject  to  the  availability  of 
funds  in  future  fiscal  years. 

Information  on  proposed  Agreement 
#58-319R-8-039  may  be  obtained  from 
the  undersigned  at  the  following 
address:  USDA/OICD/Management 
Services  Branch,  Washington,  DC 
20250-4300. 
Nancy  J.  Croft, 
Contracting  Officer. 

Date:  July  27, 1988. 
[FR  Doc.  88-17193  Filed  7-29-«8;  8:45  am) 

BILUNO  COOE  3410-0<>-M 


DEPARTMENT  OF  COMMERCE 

Agency  information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration;  Commerce. 

Title:  Statement  by  Ultimate  Consignee 
and  Purchaser. 
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Form  Number  Agency— BXA  629P; 
OMB— 0694-0021  (formerly  0625- 
0136). 
Type  Of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection. 
Burden:  22,178  respondents;  11.459 
reporting/recordkeeping  hours — 
Average  hours  per  response  —  .52. 
Needs  And  Uses:  To  make  a 

determination  of  approval  or  rejection 
on  export  hcense  applications,  BXA 
needs  information  on  the  destination 
and  the  intended  end-use  of  U.S.- 
origin  commodities  and  technology 
being  exported.  The  licensing  officer 
uses  this  information  in  determining 
whether  or  not  the  export  will  be 
detrimental  to  our  national  security. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit. 
OMB  Desk  Officer:  John  Griffen,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  |uly  21, 1988. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  88-17260  Filed  7-29-88;  8:45  am] 

B4UJNG  CODE  3S10-CW-li 


Bureau  of  Economic  Analysis  uses 
changes  in  the  value  of  the  inventory 
levels  in  calculating  the  gross  national 
produ^. 
Affected  Public:  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations. 
Frequency:  Monthly, 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer. 
Room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  July  26, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  88-17261  Filed  7-29-88;  8:45  am] 

BILUNG  CODE  3S10-07-M 


calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622. 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC.  20503. 

Dated:  July  26, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
|FR  Doc.  88-17262  Filed  7-29-88  8:45  amj 

BILUNG  CODE  3S10-07-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census; 

Commerce. 
Title:  Monthly  Retail  Inventory  Report. 
Form  Number:  B-175(87). 
Type  of  Request-  Extension  of  currently 

approved  form. 
Burden:  3.000  hours. 
Avg  Hours  Per  Response:  5.8  minutes. 
Needs  And  Uses:  This  survey  provides 

estimated  dollar  volume  end-of-month 

inventories  of  retail  stores.  The 


Agency  Form  Under  Review  by  the 
Office  of  Managment  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census; 
Commerce. 

Title:  Business  and  Professional 
Classification  Report. 

Form  Number:  B-625(87). 

Type  Of  Request:  Extension  of  currently 
approved  form. 

Burden:  11.125  hours. 

A  VG  Hours  Per  Response:  15  minutes. 

Needs  And  Uses:  This  form  is  used  to 
canvass  firms  which  have  been 
assigned  Federal  Employer 
Identification  numbers.  Using  this 
procedure  the  current  retail,  wholsale, 
and  service  surveys  are  updated  for 
new  firms  entering  business. 

Affected  Public:  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations. 

Frequency:  One-time  for  each 
respondent  Survey  is  conducted 
quarterly. 

Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 


Agency  Form  Under  Review  by  tf»e 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  follownng  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census; 

Commerce. 
Title:  1990  Census— Request  for 

Relocation  Information. 
Form  Number:  D-329  and  D-716{L). 
Type  Of  Request:  Revision  of  currently 

approved  form. 
Burden:  1,500. 

A  VG  Hours  Per  Response:  3  minutes. 
Needs  And  Uses:  This  survey  is 
conducted  to  obtain  more  complete 
address  and  location  information  for 
special  places,  which  will  then  be 
geographically  coded  to  comply  with 
Census  Bureau  geography.  This 
information  will  improve  the  coverage 
of  special  place  residents  in  the  1990 
decennial  census. 
Affected  Public:  State  or  local 
governments,  farms,  businesses  or 
other  for-profit,  Federal  agencies  or 
employees,  non-profit  institutions,  and 
small  businesses  or  organizations. 
Frequency:  One-time  only. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer, 


28900 
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Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  |uly  26, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  88-17263  Filed  7-29-68;  8;45  am) 
BILLING  CODE  3S10-O7-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OIMB) 

DOC  has  submitted  to  0MB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census; 
Commerce. 

Title:  Project  Description:  Project 
Reporting  Evaluation  Study,  1987 
Census  of  Construction  industries. 

Form  Number:  CC-ESl,  EAC  69GA. 

Type  of  Request:  New. 

Burden:  300  hours. 

A  VG  Hours  Per  Response:  1.2  hours. 

Needs  and  uses:  This  survey  will 
provide  data  to  give  direct 
comparisons  between  two  statistical 
series  which  display  significant 
differences,  i.e.,  the  value  of 
construction  work  done  and  the  value 
of  construction  work  put  in  place. 

Affected  Public:  Businesses  or  other  for- 
profit. 

Frequency:  One-time  survey. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Francine  Picoult, 
395-730. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Piscoult,  OMB  Desk  Officer, 
Room  3208  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  July  26, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-17264  Filed  7-29-88:  8:45  am] 

BILLmo  CODE  3510-07-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 


collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 
Agency:  Bureau  of  the  Census; 

Commerce. 
Title:  Current  Population  Survey/ 

Computer  Assisted  Telephone 

Interviewing. 
Form  Number:  CPS-1.  CPS-260. 
Type  of  Request:  Revision. 
Burden:  4.060  hours. 
A  VG  Hours  Per  Response:  12.5  minutes. 
Needs  and  Uses:  This  survey  will 

provide  fata  on  the  feasibility  of 

conducting  CPS  interviews  by 

telephone  from  a  centralized  facility. 
/l/fec^ec//'ui//c.- Individuals  or 

households. 
Frequency:  Monthly. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Francine  Picoult. 

395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208  New  Executive  Office 
Building,  Washington,  DC  20503 

Dated:  July  26,  1988. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  88-17265  Filed  7-29-88:  8:45  am] 
BILLING  CODE  3$10-07-M 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  350). 
Agency:  Bureau  of  Export 

Administration;  Commerce. 
Title:  Request  to  Dispose  of 

Commodities  or  Technical  Data 

Previously  Exported. 
Form  Number:  Agency — BXA-699P; 

OMB— 0694-0010  (formerly  0625- 

00090). 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection. 
Burden:  13,900  respondents;  14,424 

reporting/recordkeeping  hours. 

Average  hours  per  response — .42 

hours. 
Needs  and  Uses:  This  information  is 

needed  to  comply  with  U.S.  export 


regulations  that  control  the  export  of 
controlled  commodities  to  specified 
destinations.  When  goods  or 
technology  have  been  exported  from 
the  U.S.  on  an  approved  export 
license,  such  goods  or  technology  may 
not  be  reexported  without  the 
authority  of  BXA.  The  exporter  or 
foreign  firm  intending  to  reexport  the 
item  must  supply  information  relating 
to  the  transaction  so  that  a  decision 
can  be  made  as  to  whether  or  not  the 
reexport  will  be  authorized. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  John  Griffen  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce.  Room  6622. 
14fh  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  88-17266  Filed  7-29-88;  8:45  am] 
BILLING  COOE  3510-CW-ll 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 

Administration;  Commerce. 
Title:  Marketing  Data  Form. 
Form  Numbers:  Agency — ITA-466P 

OMB— 0625-0047. 
Type  of  Request:  Extension  of  the 

expiration  data  of  a  currently 

approved  collection. 
Burden:  2,300  respondents;  1,725 

reporting  hours. 
A  verage  Hours  Per  Response:  45 

minutes. 
Needs  And  Uses:  The  International 

Trade  Administration  (ITA)  promotes 

overseas  trade  fairs.  The  Marketing 

Data  form  is  completed  by 

participants  in  advance  of  the  show 
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and  used  by  the  U.S.  and  Foreign 
Commercial  Service  to  prepare 
promotional  activities  on  the  firm's 
behalf,  contact  relevant  purchasing 
organizations  in  the  region  in  which 
the  exhibition  is  held,  and  develop  the 
show  catalog/directory. 
Affected  Public:  Businesses  or  other  for 
profit;  small  businesses  or 
organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  John  Griffen,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208  New  executive  Office  Building, 
Washington.  DC  20503. 

Dated:  July  26,  1988. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  88-17267  Filed  7-29-08;  8:45  am) 
BILUNG  COOE  3S10-CW-M 


Bureau  of  Export  Administration 

Transportatian  and  Related  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  August  25, 1988. 
9:30  a.m..  Room  4830.  U.S.  Department  of 
Commerce.  14th  &  Constitution  Avenue 
NW..  Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  & 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
transportation  and  related  equipment  or 
technology. 

General  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Discussion  of  1988  Plan. 

5.  Discussion  of  Upcoming  TAG 
Chairmen's  Meeting. 

6.  New  Business. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 


control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  17, 
1986,  pursuant  to  section  19(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  19[a){l) 
and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce.  Washington,  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts,  202-377-4959. 

Date:  July  2G,  1988. 
Betty  Anne  Ferrell. 

Acting  Director,  Technical  Supoort  Staff. 
Office  of  Technology  and  Policy  Analysis. 
|FR  Doc.  88-17215  Filed  7-29-88;  8:45  am] 

BILUNG  CODE  3S10-DT-M 


International  Trade  Administration 
Export  Trade  Certificate  cf  Review 

AGCNCY:  Department  of  Commerce. 
ACTION:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certification  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  E.  Stiner,  Director,  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  202/377-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 


Trade  Certificate  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  [Z]  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  Department  of 
Commerce,  Room  5618,  Washington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  e&- 
00011."  A  summary  of  the  application 
follows; 

Applicant;  Abdullah  diversified 
Marketing,  Inc.  (ADMI),  939  Jefferson 
Street.  Suite  100.  Nashville.  Tennessee 
37208.  Contact;  Victor  Abdullah, 
Chairman.  Telephone;  (615)  726-4936. 
Application  «:  88-00011 
Date  Deemed  Submitted:  July  21. 1988. 
Members  (in  addiijrm  to  applicant); 
None.  ^"~^-^ 

Summary  of  the  Application 

Export  Trade 

Export  management  Services  (as  they 
relate  to  the  export  of  all  products  and 
services),  including,  but  not  limited  to. 
consulting,  international  market 
research,  advertising,  marketing, 
insurance,  product  research  and  design, 
legal  assistance,  transportation, 
including  trade  documentation  and 
freight  forwarding,  communication  and 
processing  of  foreign  orders  to  and  for 
exporters  and  foreign  purchasers, 
warehousing,  foreign  exchange, 
financing,  and  taking  title  to  goods. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa,  Guam. 
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the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

ADMI  seeks  certification  to: 

1.  Provide  export  management 
services  to  producers  in  the  United 
States  on  a  nonexclusive  and  individual 
basis. 

2.  Develop  and  help  implement  in- 
house  export  procedures  for  producers 
in  the  United  States  on  a  nonexclusive 
and  individual  basis. 

Date:  July  26, 1988. 

John  E.  Stiner, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  88-17268  Filed  7-29-88;  8:45  am) 

BfLUNG  CODE  3510-fM-M 


National  Oceanic  and  Atmospheric 
AdministraUon 

Listing  of  Endangered  and  Threatened 
Species  and  Designatirtg  Crtticat 
Hat)itat:  Petition  to  Adopt  a  Special 
Rule 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  determination. 

summary:  On  April  19, 1988,  NMFS 
received  a  petition  from  GreenWorld 
requesting  the  adoption  of  an  emergency 
rule  to  protect  the  northern  right  whale 
[Eubalaena  glacialis]  from  close 
approach  by  vessels  and  persons  during 
the  spring  and  summer  of  1988  (53  FR 
19810).  NMFS  has  denied  the  petiUon 
because  it  did  not  provide  adequate 
justification  for  an  emergency  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Ziobro,  Protected  Species 
Management  Division,  Office  of 
Protected  Resources  and  Habitat 
Programs,  National  Marine  Fisheries 
Service.  U.S.  Department  of  Commerce, 
Washington,  DC  20235  (202/673-5348). 

Dated:  July  20, 1968. 
Jamea  W.  Brennau, 

Assistant  Administrator  for  Fisheries  Service. 
[FR  Doc.  88-17296  Filed  7-2&-«8;  8:45  am) 

BltUNQ  COOE  391»-23^« 

New  England  Fishery  Management 
CouncU;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 
The  New  England  Fishery 
Management  Council  will  convene  a 
public  meeting  on  August  10. 1988,  at  10 
a.m.,  at  the  King's  Grant  Inn,  Route  128, 
Danvers,  MA,  to  discuss  reports  of  the 
Cotuicil's  Sea  Scallop.  Groundfish,  and 


Swordfish  Oversight  Committees.  The 
Groundfish  Committee  will  report  on 
pubUc  hearings  held  to  receive 
comments  on  the  proposed  Amendment 
#2  to  the  Northeast  Multispecies  Fishery 
Management  Plan,  and  the  Council  will 
vote  on  the  Committee's 
recommendations.  There  also  will  be  an 
election  of  1988-1989  officers,  and  the 
U.S.  Coast  Guard  will  report  on  drafting 
regulations  to  implement  the  pollution 
prevention  requirements  of  Annex  V  of 
MARPOL.  The  public  meeting  will 
recess  at  approximately  5  p.m.. 
reconvene  on  August  11  at  9  a.m..  and 
adjourn  when  agenda  items  are 
completed. 

For  further  information,  contact 
Douglas  G.  Marshall.  Executive  Director. 
New  England  Fishery  Management 
Council,  Suntaug  Office  Park.  5 
Broadway.  (Route  One).  Saugus.  MA 
01906;  telephone:  (617)  231-0422. 

Date:  July  26,  1988. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  Notional  Marine  Fisheries 
Service. 

[FR  Doc.  88-17295  Filed  7-29-88;  8:45  am) 

BILUNQ  CODE  1510-22-11 


Marine  Mammals;  Application  for 
Permits  by  Sea  Life  Park  (P10E) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant:  Associates  Four,  dba  Sea 
Life  Park,  Makapuu  Point.  Waimanalo, 
Hawaii  96795. 

2.  Type  of  Permit:  public  display. 

3.  Name  and  Number  of  Marine 
Mammmals:  Rough-toothed  dolphins 
[Steno  bredanensis).  4. 

4.  Type  of  Take:  The  applicant 
proposes  to  capture  for  permanent 
maintenance  four  rough-toothed 
dolphins  for  public  display. 

5.  Location  and  Duration  of  Activity: 
Hawaiian  waters  over  a  2-year  period. 

The  arra.ngements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 


Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  or  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  speciHc  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  person  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW.,  Rm.  805,  Washington, 
DC;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street.  Terminal  Island 
California  90731. 
Date:  July  26, 1988. 

Nancy  Foster. 

Director.  Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-17297  Filed  7-2»-88;  8:45  am) 
BILUNG  CODE  3510-23-M 


Marine  Mammals;  Appllcatfcm  for 
Permit  by  Southwest  Fisheries  Center 
(P77#31) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216).  the 
Endangered  Species  Act  of  1973  (18 
U.S.C.  1531-1544).  and  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

1.  Applicant:  Southwest  Fisheries 
Center.  P.O.  Box  271.  La  Jolla.  California 
92038. 

2.  Type  of  Permit:  Scientific  research. 

3.  Name:  Hawaiian  monk  seal 
[Monacftus  schauinsfandi). 

4.  Type  of  Take  and  Numbers:  The 
proposed  activities  and  take  requested 
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in  this  permit  application  are  divided 
into  eight  major  areas. 

I.  Census  Seals 

The  applicant  is  requesting  an 
unspecified  number  of  seals  by 
inadvertent  harassment  during  censuses 
or  other  observational  activities. 

II.  Monk  Seal  Mass  Mortality  Response 

The  applicant  is  requesting  to  take: 

a.  Up  to  ten  (10)  moribund  (dying) 
seals  by  sacrificing 

b.  Up  to  twenty  (20)  sick  seals  by 
bleach  marking  and  physical  restraint 
up  to  three  times  each  for  blood 
sampling,  taking  of  culture  swabs,  stool, 
and  body  temperature. 

c.  Up  to  ten  (10)  healthy  seals  of  the 
same  age  and  sex  class  as  the  sick  and 
dying  seals,  by  physical  restraint  to 
collect  blood  and  culture  swabs. 

(1)  Half  of  the  above  (5)  seals  may  be 
subjected  to  liver  and  blubber  biopsy 
collection  only  if  it  is  determined  that 
the  cause  of  the  die-off  being 
investigated  may  be  a  toxic  substance. 

d.  Up  to  six  (6)  healthy  male  seals  of 
the  affected  age  class(es)  may  be  taken 
by  sacrificing  in  a  humane  manner. 

e.  Up  to  ten  (10)  additional  sick  seals 
may  be  experimentally  treated  with 
pharmocological  agents  prescribed  by  a 
veterinarian. 

f.  If  the  experimental  treatment(s) 
tested  in  item  (5)  above  appear 
successful,  then  up  to  100  additional 
seals  may  be  treated,  as  necessary. 

III.  Kure  Atoll  Monk  Seal  Pup 
Temporary  Captive  Maintenance 

The  applicant  is  requesting  to  take  by 
capture,  tagging,  and  temporary  captive 
maintenance  up  to  24  Hawaiian  monk 
seals  (6/yr).  An  additional  32  (S/yr)  will 
be  taken  by  capture,  tagging  and 
release. 

IV.  Collection  of  Hawaiian  Monk  Seals 
for  Rehabilitation  and  Release  to  the 
Wild 

The  applicant  is  requesting  to  take  for 
tempofiry  maintenance  in  captivity, 
rehabilitation,  and  release  32  animals 
(8/yr  over  4  years). 

V.  Tag  Hawaiian  Monk  Seal  Pups 

The  applicant  is  requesting  to  take  by 
restraint  and  tagging  1,100  Hawaiian 
monk  seals.  Some  seals  may  be  retagged 
if  tags  are  lost. 

VI.  Tag  and  Mark  Seals  for  Mobbing 
Study 

The  applicant  is  requesting  to  take  by 
tagging  and  marking  250  Hawaiian  monk 


seals.  Some  seals  will  be  tagged  twice, 
and  seals  may  be  retagged  if  tags  are 
lost.  Marks  may  be  reapplied  following 
the  seals'  annual  molt. 

VII.  Mark  Seals 

Up  to  750  Hawaiian  monk  will  be 
taken  by  temporary  marking.  Some 
animals  may  be  taken  more  than  once  if 
required  following  the  annual  molt. 

VIII.  Collect  Biopsy  Samples 

The  applicant  is  requesting  to  take  by 
tissue  sampling  150  Hawaiian  monk 
seals. 

5.  Location  of  Activity:  Hawaiian 
Archipelago  or  Johnston  Atoll. 

6.  Period  of  Activity:  Five  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  bs  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 
Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW..  Rm.  805,  Washington. 
DC;  and 
Director.  Southwest  Region.  National 
Marine  Fisheries  Service.  NOAA. 
South  Ferry  Str..  Terminal  Island. 
California  90731-7415. 
Nancy  Foster. 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs. 

Date:  July  22, 1988. 
|FR  Doc.  88-17298  Filed  7-2»-88:  8:45  am] 

BILLING  COD€  3S10-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Products  Produced  or 
Manufactured  In  the  People's  Republic 
of  China 

July  27. 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 


EFFECTIVE  DATE:  August  3, 1988. 

Authority:  11651  of  March  3, 1972.  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956.  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 
current  limit  for  Category  847  is  being 
increased  for  carryforward.  As  a  result, 
the  limit,  which  is  currently  filled,  will 
re-open. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  53  FR  55.  published  on 
January  4, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
Committee  for  the  Implementation  of  Textile 
Agreements 
July  27, 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington. 
D.C.  20229 
Dear  Mr.  Commissioner:  This  directive 
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amends,  but  does  not  cancel  Die  directive 
issued  to  you  on  December  30. 1967.  Thet 
directive  concerns  imports  into  the  United 
States  of  certain  cotton,  wool,  man-made 
Tiber,  silk  blend  and  other  vegetable  Tiber 
textiles  and  textite  products,  prodoced  or 
mannfaditred  in  China  and  exported  daring 
the  twelve-month  period  which  began  on 
January  1. 19811  and  extends  through 
December  31, 1988. 

Effective  on  August  3, 1988,  the  directive  of 
December  30, 1987  is  amended  to  increase  to 
1,110.037  dozen  ■  the  previously  established 
limit  for  silk  blend  and  other  vegetable  fiber 
textile  products  in  Category  847,  under  the 
provisions  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aJ{l). 

Sincerely, 

James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  88-17258  Filed  7-29-88:  8:45  am) 

BILLINa  COOC  WW-OIMf 


Adfustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  F%er 
Textne  Products  Produced  or 
Manufactured  In  India 

July  27,  igea 

AQENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnONc  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 
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EFFECm^E  date:  August  3. 1988. 

Authority:  B.0. 11851  of  Mart*  3. 1972.  as 
amended:  Sec  2M  of  the  Agricahural  Act  of 
1956.  as  amended  (7  U.S.C  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  of  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SU9KEMENTARV  INFORMATION:  The 

current  limits  for  Categories  336/636. 
338/339/340  and  342  are  being  increased 
by  application  of  swing.  To  account  for 
the  swing  being  applied,  the  current 
limits  for  Categories  335  and  337  are 


being  reduced.  Categories  335  and  337 
are  also  being  adjusted  for  carryover. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  in 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16. 
1987).  Also  see  53  FR  58,  published  on 
January  4. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  agreement,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
James  H.  Babb, 

Chairman,  CommiUee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplenientotiaD  of  Textile 
Agreements 

July  27, 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancri,  the  directive 
issued  to  you  on  December  30, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports  of 
certain  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  India 
and  exported  during  the  period  which  began 
on  January  1, 1988  and  extends  through 
December  31. 1988. 

Effective  on  August  3, 1988,  the  directive  of 
December  30, 1987  is  further  amended  to 
adjust  the  limits  for  the  following  categories, 
as  provided  under  the  terms  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  State*  and  India. 


Categofy 

Adjusted  tz-momti 
IhtvI' 

335 „ _ 

336/636..... 

337 

166.998  dozen. 
499, 9o5  dozsn. 
67.647  dozen. 
1  J00.335  dozen. 

4S2S04  dnrtm 

336/339/340 

342 

'  The  limil  has  not  t>een  adjusted  to  account  for 
any  imports  exported  after  December  31. 1987. 


■  The  limits  tiave  not  been  adiuslad  to  account  tor 
any  imports  exported  after  Decemt)ef  31.  1987. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.a  553(a)(1). 
Sincerely, 

James  H.  Babb, 

Clidirman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  88-17259  Filed  7-29-88:  8:45  am) 

BiUJNQ  CODE  3S10-0n-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Adviwry  ConMnttlee  Meeting 

AGENCY:  Working  Group  B 
(Microelectronics)  of  the  CKDD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

date:  The  meeting  will  be  held  at  0900, 
Monday,  August  29, 198a 

address:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  Suite 
307.  Arlington,  Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Terry,  AGED  Secretariat.  2011 
Crystal  Drive,  Arlington,  Virginia  22202. 
SUPPI.EMENTARV  INFORMATWN:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Pro)ects  Agency 
and  the  Mititary  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  Microelectronics  area 
includes  such  programs  as  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  «vith  section  10(d)  of 
Pub.  L  92-463.  as  amended  (5  U.S.C. 
App.  U  10(d)  (1982)).  it  has  been 
detenuined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

July  27. 1988 

[FR  Doc.  88-17283  Filed  7-2^-88:  8:45  am) 

BILLINO  CODE  3S10-01-M 


Special  Operatione  Poicy  Advisory 
Group;  Notice  of  Meeting 

The  Special  Operations  Policy 
Advisory  Group  (SOPAG)  will  meet  on 
August  11, 1988  in  the  Pentagon. 
Arlington.  Virginia  to  discuss  sensitive, 
classified  topics. 

The  mission  of  the  SOPAG  is  to 
advise  the  Office  of  the  Secretary  of 
Defense  on  key  policy  issues  related  to 
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the  development  and  maintenance  of 
effective  Special  Operations  Forces. 

In  accordance  with  section  10(d)  of 
Pub.  L.  92-463,  the  "Federal  Advisory 
Committee  Act"  and  section  552b(c)(l) 
of  Title  5,  United  States  Code,  this 
meeting  will  be  closed  to  the  public. 
Linda  M.  Bynum, 

OSD  Federal  Register  Liaison.  Department  of 
Defense. 
|uly  27, 1988. 

[PR  Doc.  88-17284  Filed  7-29-88;  8:45  am) 
BILLma  COOE  M1»-01-M 

DEPARTMENT  OF  ENERGY 

Intent  to  Grant  Exclusive  Patent 
License 

Notice  is  hereby  given  of  an  intent  to 
grant  to  R&D  Controls  of  Los  Alamos, 
NM,  an  exclusive  license  to  practice  in 
the  United  States  the  invention 
described  in  U.S.  Patent  No.  4,689,541, 
entitled  "Method  and  Apparatus  for 
Controlling  Multiple  Motors".  The 
patent  is  owned  by  the  United  States  of 
America,  as  represented  by  the 
Department  of  Energy  (DOE). 

The  proposed  exclusive  license  will 
be  subject  to  a  license  and  other  rights 
retained  by  the  U.S.  Government  and 
will  be  subject  to  a  negotiated  royalty 
provision.  DOE  intends  to  grant  the 
license,  upon  a  final  determination  in 
accordance  with  35  U.*^  C.  209(c).  unless 
within  60  days  of  this  notice  the 
Assistant  General  Counsel  for  Patents, 
Department  of  Energy.  Washington.  DC 
20585.  receives  in  writing  any  of  the 
following,  together  with  supporting 
documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention  in  the  United 
States,  in  which  applicant  states  that  he 
has  already  brought  the  invention  to 
practical  application  or  is  likely  to  bring 
the  invention  to  practical  application 
expeditiously. 

The  Department  will  review  all 
written  responses  to  this  notice,  and  will 
grant  the  license  if.  after  expiration  of 
the  60-day  notice  period,  and  after 
consideration  of  written  reponses  to  this 
notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c).  that 
the  license  grant  is  in  the  public  interest. 

Issued  in  Washington,  DC,  on  July  25, 1988. 
Eric  ].  Fygi. 

Acting  General  Counsel. 
(PR  Doc.  88-17291  Filed  7-29-88;  8:45  am] 

BILUNO  COOE  64S(M)I-M 


Economic  Regulatory  Administration 
[Docket  No.  PP-76A1 

Availability  of  Draft  ReHabMty 
DeterminaHon;  Amendment  to 
Presidential  Permit  PP-76;  Vermont 
Electric  Transmission  Co. 

agency:  Economic  Regulatory 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  availability  of  Draft 
Reliability  Determination  for  the 
amendment  of  Presidential  Permit  W- 
76. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  the 
availability  of  its  Draft  Reliability 
Determination  in  the  matter  of  the 
amendment  of  Presidential  Permit  PP-76 
issued  to  the  Vermont  Electric 
Transmission  Company  (VETCO)  on 
April  5, 1984,  pursuant  to  Executive 
Order  10485.  as  amended  by  Executive 
Order  12038.  The  requested  amendment 
would  permit  the  extension  of  the 
existing  electric  transmission  facilities 
from  New  Hampshire  into 
Massachusetts,  and  would  increase  the 
maximum  allowable  level  of  power 
transfer  over  the  resulting  facilities  form 
690  megawatts  (MW)  to  2000  MW. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  ].  Como,  Department  of  Energy, 
Economic  Regulatory  Administration 
(RG-22).  1000  Independence  Avenue 
SW..  Washington.  DC  20585  (202)  586- 
5935 

Lise  Courtney  M.  Howe,  Department  of 
Energy,  Office  of  General  Counsel 
(GC-41).  1000  Independence  Avenue 
SW..  Washington.  DC  20585  (202)  586- 
2900 

SUPPLEMENTARY  INFORMATION:  On 

March  4, 1985,  VETCO  applied  to  the 
ERA  to  amend  Presidential  Permit  PP-76 
issued  to  VETCO  on  April  5, 1984. 
Presidential  Permit  PP-76  authorized  the 
construction,  coiuiection.  operation,  and 
maintenance  of  a  ±450  kilovolt  (kV). 
direct  current  (DC)  transmission  line, 
which  crosses  the  U.S.  international 
border  near  Norton,  Vermont,  and 
extends  approximately  60  miles  south, 
terminating  at  a  converter  station 
located  in  Monroe.  New  Hampshire.  The 
purpose  of  the  converter  station  is  to 
convert  the  DC  power  to  alternating 
current  (AC)  power  in  order  to  permit 
integration  with  the  existing  New 
England  AC  transmission  system.  These 
previously  permitted  facilities  (known 
as  Phase  I)  were  placed  in  operation  on 
October  1. 1988,  and  are  being  used  by 
the  electric  utilities  in  the  New  England 


states  to  purchase  approximately  3 
million  megawatt-hours  (MWH)  per  year 
of  hydroelectric  energy  from  Hydro- 
Quebec.  The  reliability  condition 
imposed  by  the  Permit  limited  the 
operation  of  the  Phase  I  facilities  to  a 
maximum  instantaneous  import  level  of 
690  MW. 

In  its  amendment  application,  VETCO 
sought  permission  to  extend  the  ±450 
kV  DC  transmission  line  approximately 
133  miles  south  along  existing 
transmission  rights-of-way  to  the  sandy 
Pond  substation  located  near  the  towns 
of  Ayer  and  Groton.  Massachusetts. 
Additionally,  VETCO  requested 
permission  to  construct  another  DC/ AC 
converter  station  at  Sandy  Pond  and  to 
construct  two  new  345  kV  AC 
transmission  lines  in  order  to  integrate 
the  proposed  DC  facilities  with  the 
existing  AC  transmission  system.  One  of 
the  345  kV  lines  is  to  be  constructed 
from  the  Sandy  Pond  converter  to  the 
existing  Millbury  substation;  the  second 
345  kV  line  is  to  be  constructed  between 
Millbury  and  the  existing  Medway 
substation.  The  above  facihties  are 
referred  to  as  Phase  II  and  are  proposed 
for  operation  by  1990.  The  Phase  II 
facilities  would  be  used  by  VETCO  to 
transmit  an  additional  7  million  MWH 
per  year  of  hydroelectric  energy  from 
Hydro-Quebec  to  the  New  England 
states. 

Since  installation  of  the  Phase  II 
facilities  would  constitute  a  substantial 
physical  change  to  the  previously 
permitted  facilities,  an  amendment  to 
the  existing  Permit  must  be  obtained 
before  the  Phase  II  facilities  may  be 
placed  in  service.  Also,  in  order  to  be 
able  to  accommodate  the  increased  level 
of  imports,  the  reliability  condition 
imposed  by  the  existing  permit  must  be 
modified  to  allow  operation  of  the 
combined  Phase  I  and  Phase  II  facilities 
up  to  a  maximum  level  of  2000  MW  of 
instantaneous  power  transfer  in  the 
import  mode. 

The  ERA  has  reached  the  preliminary 
decision  that  the  proposed  facilities 
could  be  designed  and  operated  at 
import  power  levels  of  up  to  2000  MW, 
subject  to  certain  operating  conditions, 
without  adversely  impacting  on  the 
reliability  of  the  U.S.  electric  power 
supply  system.  The  public  is  invited  to 
review  this  preliminary  determination 
and  to  submit  comments  by  August  22. 
1988.  Copies  of  the  Draft  Reliability 
Determination  may  be  obtained  by 
contacting  Mr.  Anthony  Como  or  Ms. 
Lise  Howe  at  the  address  in  the  previous 
section. 
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Issued  in  Washington,  DC,  on  July  26, 1988. 

Constance  L.  Buckley, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  88-17292  Filed  7-29-88;  8:45  am] 

BILLING  CODE  MS0-01-M 


Energy  Information  Administration 

Changes  to  DOE  Energy  Information 
Reporting  and  Record-Keeping 
Requirements 

AGENCY:  Energy  Information 
Administration;  DOE. 

ACTION:  Notice  of  changes  to  the 
inventory  of  energy  information 
reporting  and  record-keeping 
requirements. 

summary:  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  to 
respondents  and  other  interested  parties 
of  changes  to  the  inventory  of  current 
information  collections  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511),  for  which  EIA  is  responsible. 
DOE  management  and  procurement 


assistance  collections,  which  are  the 
responsibility  of  the  Office  of 
Management  and  Administration,  are 
not  included  in  these  notices. 

During  the  third  quarter  of  fiscal  year 
1988  (April  1. 1988  through  June  30. 
1988],  changes  were  made  to  the 
October  1, 1987  inventory  of  DOE 
information  collections,  which  was 
published  in  the  Federal  Register,  52  FR 
43787  (November  16, 1987).  Changes 
during  the  first  and  second  quarters  of 
the  fiscal  year  were  published  on 
February  10, 1988  (53  FR  3914)  and  May 
11, 1988  (53  FR  16761)  respectively. 

The  third  quarter  changes  are  listed 
below,  and  include  new  information 
collections  approved  by  the  Office  of 
Management  and  Budget  (OMB), 
collections  extended,  reinstated, 
discontinued  or  allowed  to  expire,  and 
changes  to  continuing  information 
collections.  For  each  new  requirement, 
requirement  extension,  or  requirement 
reinstatement,  the  current  DOE  control 
or  form  number,  the  title,  the  OMB 
control  number,  and  the  OMB  approval 
expiration  date  are  listed  by  the  DOE 
sponsoring  office.  For  the  list  of 
discontinued  requirements,  the 
discontinued  date  is  shown  instead  of 


the  expiration  dale.  If  applicable,  the 
appropriate  Code  of  Federal  Regulations 
citation  is  also  listed.  For  revised 
information  collections,  a  brief  summary 
of  the  type  of  revision  is  noted. 
Information  collections  not  utilizing 
structured  forms  are  designated  by  an 
asterisk  (*)  placed  to  the  right  of  the 
control  or  form  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Etta  Harris,  EI-73,  Energy  Information 
Administration,  Mail  Stop  lH-023, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
(202)  586-2165 

Information  on  the  availability  of 
single,  blank  information  copies  of  those 
collections  utilizing  structured  forms 
may  be  obtained  by  contacting  the 
National  Energy  Information  Center,  EI- 
231,  Forrestal  Building,  U.S.  Department 
of  Energy,  Washington,  DC  20585,  (202) 
586-8800. 

Statutory  Aulliority:  Sec.  5(a).  5(b).  13(b). 
and  52,  Pub.  L  93-275,  Federal  Energy 
Administration  Act  of  1974,  (15  U.S.C.  764(a), 
764(b),  772(b),  and  790a). 

Issued  in  Washington,  DC.  July  26, 1988. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 


New  DOE  Energy  Information  Collections  Approved  by  OMB 


DOE  No. 


Title 


OMB 
control  No. 


Expiration 
date 


CFR  citation 


Federal  Energy  Regulatory  Commission 

FERC-544* 

Gas  Pipeline  Rates:  Rate  Change  (Formal) 

19020153 
19020154 
19020155 

02/28/91 
02/28/91 
02/28/91 

18  CFR  154  63-154.67. 

FERC-545* 

Gas  Pipeline  Rates:  Rate  Change  (Non-FormaQ 

18    CFR    154  62     154  64-154  67 

FERC-546* 

Gas  Pipeline  Rates:  Certificated  Rate  Filings 

18  CFR  154  63-154  67 

*t3oes  not  utilize  a  structured  form. 


New  doe  Energy  Information  Collections  Approved  by  OMB 


DOE  No. 


Title 


OMB 
control  No. 


Expiration 
date 


CFR  citation 


UMI 


EIA-254. 
EIA-e51 .. 
EIA-856.. 
EIA-858.. 


Economic  Regulatory  Administration 


ERA-166 

Put)lic  Utility  Regulatory  Policies  Act  (PURPA)  Annual  Report  on  Electric  and 

Gas  Utilities. 
Annual  Compilation  of  Proposed  and  Final  List  of  Utilities  Covered  by  Public 

Utility  Regulatory  Policies  Act  and  National  Energy  Conservation  Policy  Act. 
Annual  Report  of  International  Electrical  Export/ Import  Data 

19030060 
19030070 
19030080 

04/30/91 
04/30/91 
08/31/88 

10  CFR  463.3. 

10  CFR  463. 

10  CFR  205  302,  .303,  304, 
.322.  .325.  .327. 

ERA-750R* 

ERA-781R 

308 

Energy  Information  Administration 


Semiannual  Report  on  Status  of  Reactor  Construction . 

Domestic  Uranium  Mining  Production  Report 

Monthly  Foreign  Crude  Oil  Acquisition  Report 

UrarNum  Industry  Annual  Survey , 


19050160 
19050160 
19050174 
19050160 


06/30/91 
06/30/91 
09/30/90 
06/30/91 


10  CFR  761.8. 


Federal  Energy  Regulatory  Commission 

FERC-556' 

Cogeneration  and  Small  Power  Production 

19020075 
19020114 

08/31-/89 
09/30/88 

1R  CFR  ?<1? 

FERC-566* 

Report  of  Utility's  Twenty  Largest  Purctiasers 

18  CFR  46  3 

'Does  no\  utilize  a  structured  form. 
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Reinstated  DOE  Energy  Information  Collections 


DOE  No. 


Title 


OMB 
Control  No 


Expiration 
date 


CFR  citation 


Energy  hifonnvtion  AdmlnlstraMon 


None.. 


None. 


DOE  Energy  Information  Collections  Discontinued  or  Allowed  To  Expire 


DOE  No. 


Title 


i  I  CFR 

OMB         I    OiscontHV     |  jj,jg. 

control  No.    ]     oed  date      '   ^^^^ 


Economic  Regulatory  Administration 


ERA-1330RV 


Electric  Utility  Conservation  Plans 


19030078 


04/30/88 


10 


CFR 
SOS. 


Federal  Energy  Regulatory  Commission 


FERC-1593 


Natural  Gas  Contract  Summary  Information -j      ^^O^'''*^  f 


04/30/88 


"T 


"Does  not  utilize  a  structured  form. 

Changes  in  Continuing  DOE  Energy 
Information  Collections 


doe  nutDt)ers 

as  previously 

Usted 

Changes 

Federal  Energy  Regulatory  Commission 

FERC-121* 

Changes  in  regulations  in  all  col- 

FERC-516*  

FERC-523* 

lections 

FEHC-520* 

FERG-530" 

FERC-531* 

FERC-532* 

FERC-519* - 

FERC-543* 

FERC-568* 

FERC-542* 

FERC-537' 

FERC-547* 

FERC-549* 

'Does  rtot  utilize  structured  form. 
|FR  Doc.  88-17287  Filed  7-29-88;  8:45  am] 

8IUJNG  CODE  6450-0 1-M 


Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Open  Meeting 

Pursuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Basic  Energy  Sciences 
Advisory  Committee  (BESAC).  • 

Date  and  Time: 

August  15, 1988,  8:15  a.m.-5:00  p.m. 

August  16, 1988,  8.15  a.m.-4:15  p.m. 

Place:  Los  Alamos  National 
Laboratory,  INC  Conference  Room, 
Technical  Area — 48.  Building  RC-29,  Los 
Alamos.  New  Mexico  87545. 


Contact:  Louis  C.  lanniello, 
Department  of  Energy,  Office  of  Basic 
Energy  Sciences  (ER-ll).  Office  of 
Energy  Research.  Washington.  DC 
20545,  Telephone:  301-353-3081. 

Purpose  of  the  Committee:  To  provide 
advice  on  a  continuing  basis  to  the 
Secretary  of  the  Department  of  Energy 
(DOE),  through  the  Director  of  Energy 
Research,  on  the  many  complex 
scientific  and  technical  issues  that  arise 
in  the  development  and  implementation 
of  the  Basic  Energy  Sciences  (BES) 
program. 

Tentative  Agenda:  Briefings  and 
discussions  of: 

August  15,  1988 

•  Status  of  BES  Budgets 

•  BESAC  Subcommittee  Interim  Reports 

•  Status  of  BES  Research  Reactors 

•  BESAC  Panel  Study  on  Global  Change 

•  Public  Comment  (10  Minute  Rule) 

August  16,  1988 

•  BESAC  Agenda  for  1988 

•  BESAC  1988  Report 

•  LANL  Research  Highlights 

•  Public  Comment  (10  Minute  Rule) 
Public  Participation:  The  meeting  is 

open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact:  Louis  C.  lanniello  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 


fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room.  lE- 
190.  Forrestal  Building,  1000 
Independence  Avenue  SW,  Washigton. 
DC,  between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington,  DC.  on  July  27, 1987. 
|.  Robert  Franklin, 

Deputy  Advisory  Committee,  Management 
Officer. 

[PR  Doc.  88-17293  Filed  7-29-88:  8:45  am] 
BILLING  CODE  6450-01-11 


IMagnetic  Fusion  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. ' 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Magnetic  Fusion  Advisory 
Committee. 
Date  and  Time: 
Wednesday,  September  7, 198a  8:30 

am — 5:00  pm 
Thursday.  September  1988,  8:30  am— 

12:00  pm 
Location:  Los  Alamos  National 
Laboratory,  J.  Robert  Oppenheimer 
Study  Center,  TA-3,  SM207,  Casa 
Grande  Drive,  Los  Alamos,  New  Mexico 
87545. 

Contact:  N.  Anne  Davies,  Office  of 
Fusion  Energy.  Office  of  Energy 
Research.  ER-51,  U.S.  Department  of 
Energy,  Mail  Stop  1-204,  Washington. 
DC  20545,  Phone:  (301)-353-»941. 


28908 
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Purpose  of  the  Committee:  To  provide 
advice  to  the  Secretary  of  Energy  on  the 
Department's  Magnetic  Fusion  Energy 
Program,  including  periodic  reviews  of 
elements  of  the  program  and 
recommendations  of  changes  based  on 
scientific  and  technological  advances  or 
other  factors;  advice  on  long-range 
plans,  priorities,  and  strategies  to 
demonstrate  the  scientific  and 
engineering  feasibility  of  fusion;  advice 
on  recommended  appropriate  levels  of 
funding  to  develop  those  strategies  and 
to  help  maintain  appropriate  balance 
between  competing  elements  of  the 
program. 

MFAC  Agenda  Outline 

September  7, 1988 

1.  8:30  a.m.  Welcome  and 

Announcements — LANL 

2.  Program  Status;  International 

Thermonuclear  Experimental 
Reactor  (ITER)— J.  Clarke 

3.  Report  of  MFAC  Summer  Study— F. 

Ribe,  D.  Baldwin 

4.  MFAC  Discussion 

5.  Los  Alamos  National  Laboratory — I 
Overview — R.  Linford 

Reversed  Field  Pinch  Research — J. 

DiMarco 
Field  Reversed  Configuration 

Research — R.  Siemon 

LUNCH  (12:30  p.m.)  Ottowi  Side  Room 
A 

6.  Tour  of  ZT-^M),  FRX-C,  CTX 

7.  Report  of  Panel  21— J.  Leiss 

8.  MFAC  Discussion 

9.  PUBUC  COMMENIS 

10.  Los  Alamos  National  Laboratory — II 
Tritium  Systems  Test  Assembly 

(TSTA)— B.  Anderson 
Confmement  Physics  Research 

Facility  (CPRF)— P.  ThuUen 
Aurora — D.  Cartwright 

11.  Tour  of  TSTA,  CPRF,  Aurora 

12.  Adjourn  5:30  p.m. 

MFAC  2nd  Day 

September  8, 1988. 

1.  8:30  a.m.  Tokamak  Fusion  Test 

Reactor  (TFTR)— D.  Meade 

2.  Compact  Ignition  Tokamak  (CIT)— H. 

Furth 

3.  Discussion  of  Sweet  Report — R. 

Krakowski 

4.  MFAC  Findings  on  Summer  Study — F. 

Ribe 

5.  Public  Comments 

6.  New  Charge — Panel  22 

7.  Adjourn  12:00  noon 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  James  M.  Turner  at  the 


address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  Available  for  public  review 
and  copying  approximately  30  days 
following  the  meeting  at  the  Public 
Reading  Room,  Room  1E190,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC.  on  July  27. 1988. 
J.  Robert  Franklin. 

Deputy  Advisory  Committee  Management 
Officer. 
|FR  Doc.  88-17294  Filed  7-29-88:  8:45  am] 

BILLtNG  CODE  64SO-01-M 


Office  of  Fossil  Energy 

Inventories  &  Storage  Task  Group, 
Coordinating  Subcommittee  on 
Petroleum  Storage  &  Transportation; 
National  Petroleum  Council;  Open 
Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Inventories  &  Storage  Task 
Group  of  the  Coordinating 
Subcommittee  on  Petroleum  Storage  & 
Transportation  of  the  National 
Petroleum  Council. 

Date  and  Time: 

Tuesday,  August  16, 1988, 10:00  AM 

Wednesday,  August  17, 1988,  9:30  AM 
(if  necessary) 

Place:  Shell  Oil  Company,  Eighth 
Floor  Conference  Room,  One 
Rockefeller  Plaza,  New  York,  New  York. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil 
Energy  (FE-1),  Washington,  DC  20585, 
Telephone:  202/586-4695. 

Purpose  of  the  Parent  Council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relatmg  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Discuss 
surveys  and  progress  on  assignments. 

Tentative  Agenda: 

— Opening  remarks  by  Chairman  and 

Government  Cochairman. 
— Discuss  surveys  of  inventories  and 

storage  capacity. 
— Review  progress  on  individual 

assignments. 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy. 


Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Inventories  &  Storage  Task  Group  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Task  Group  will  be  permitted  to  do 
so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Ms.  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room.  Room  lE-190.  DOE  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington,  DC,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
}.  Allen  Wampler, 
Assistant  Secretary,  Fossil  Energy. 
[FR  Doc.  88-17288  Filed  7-29-88:  8:45  am] 
BILUNG  CODE  MSO-01-M 


Natural  Ga".  Transportation  Task 
Group,  Coordinating  Subcommittee  on 
Petroleum  Storage  &  Transportation; 
National  Petroleum  Council;  Public 
Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Natural  Gas  Transportation 
Task  Group,  Coordinating  Subcommittee 
on  Petroleum  Storage  &  Transportation 
of  the  National  Petroleum  Council. 

Date  and  Time:  Wednesday  and 
Thursday,  August  17-18. 1988,  8:30  AM 
both  days. 

Place:  National  Petroleum  Council. 
Conference  Room.  1625  K  Street  NW.. 
Washington.  DC. 

Contact:  Margie  D.  Biggerstaff.  U.S. 
Department  of  Energy.  Office  of  Fossil 
Energy  (FE-1).  Washington.  DC  20585, 
Telephone:  202/586-4695. 

Purpose  of  the  Parent  Council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Discuss  the 
gas  transportation  model  runs  and 
review  progress  on  individual 
assignments. 

Tentative  Agenda: 

— Opening  remarks  by  Chairman  and 
Government  Cochairman. 
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— Discuss  the  gas  transportation  model 

runs. 
— Review  progress  jn  individual 

assignments. 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Task  Group  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Task  Croup  will  be  permitted  to 
do  so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Ms.  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190.  DOE  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
|.  Allen  Wampler, 
Assistant  Secretary.  Fossil  Energy. 
(FR  Doc.  88-17289  Filed  7-29-08:  8:45  am] 

BILUNG  COOC  6450-01-M 


Coordinating  Subcommittee  on 
Petroleum  Storage  &  Transportation, 
Committee  on  Petroleum  Storage  & 
Transportation;  National  Petroleum 
Council;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Coordinating  Subcommittee  on 
Petroleum  Storage  and  Transportation  of 
the  Committee  on  Petroleum  Storage  & 
Transportation  of  the  National 
Petroleum  Council. 

Date  and  Time:  Wednesday,  August 
24, 1988,  8:00  AM. 

Place:  Marathon  Oil  Company, 
Conference  Room,  7400  South 
Broadway,  Littletown,  CO. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil 
Energy  (FE-1),  Washington,  DC  20585, 
Telephone:  202/586^695. 

Purpose  of  the  Parent  Council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Review  task 
group  status  and  discuss  study  draft 
assignments. 


Tentative  Agenda: 

— Opening  remarks  by  the  Chairman 

and  Government  Cochairman. 
— Review  task  group  status. 
— Discuss  study  draft  assignments. 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Subcommittee  on  Petroleum  Storage  & 
Transportation  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Subcommittee  will  be  permitted 
to  do  so,  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Ms. 
Margie  D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  PubHc  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
J.  Allen  Wampler, 
Assistant  Secretary.  Fussil  Energy. 
\VR  Doc.  88-17290  Filed  7-29-88:  8:45  am] 

BILUNG  CODE  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-3422-6] 

Alabama  and  Tennessee:  FY  88  Grant 
Performance  Reports 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of  grantee 

performance  evaluation  reports. 


SUMMARY:  EPA's  grant  regulations  (40 
CFR  35.150]  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the  public 
of  the  availability  of  the  reports  of  such 
evaluations.  EPA  recently  performed 
midyear  evaluations  of  one  state  air 
pollution  control  program  (Tennessee 
Division  of  Air  Pollution  Control)  and  of 
one  local  program  in  Alabama  (City  of 
Huntsville  Air  Pollution  Control 
Department).  These  midyear  audits 
were  conducted  to  assess  the  agencies' 


peformance  under  the  grants  made  to 
them  by  EPA  pursuant  to  section  105  of 
the  Clean  Air  Act.  The  audits  were  also 
conducted  as  part  of  the  National  Air 
Audit  System  (NAAS)  established  by 
EPA  in  an  effort  to  assure  nationwide 
consistency  in  the  evaluation  of  state 
and  local  air  pollution  programs.  EPA 
Region  IV  has  prepared  reports  for  the 
two  agencies  identified  above  and  these 
NAAS/section  105  reports  are  now 
available  for  pubic  inspection. 

ADDRESS:  The  reports  may  be  examined 
at  the  EPA's  Region  IV  office,  345 
Courtland  Street,  NE.,  Atlanta,  GA 
30365,  in  the  Air,  Pesticides  &  Toxics 
Management  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Bishop  at  404/347-2864  (FTS: 
257-2864). 

Dated:  luly  22, 1988. 
)oe  R.  Franzmathes, 

Acting  Regional  Aiiministrator 

[VR  Doc.  88-17240  Filed  7-29-88;  8.45  am] 

BIUING  CODE  6560-SO-M 


lOPTS-44514;  FnL-3422-8] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  hydroquinone 
(CAS  No.  123-31-9)  and  biphenyl  ((CAS 
No.  92-52-4)  submitted  pursuant  to  final 
test  rules,  and  3.4- 

dichlorobenzotrifluoride  (CAS  No.  328- 
84-7),  submitted  pursuant  to  a  testing 
consent  order,  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44.  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
554-1404, 1T)D  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 
4(d)n  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received.  Under  40  CFR  790.60,  all  TSCA 
section  4  consent  orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  these  testing 
consent  orders  will  be  announced  to  the 
public  in  accordance  with  section  4(d). 


BEST  COPY  AVAILABLE 
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I.  Test  Data  SufaniaaioiM 

A.  Hydroquinane 

Test  data  for  hydroqainone  was 
submitted  by  the  Chemical 
Manufactoros  Association's 
Hydroqninone  Program  Panel  pvrsnant 
to  a  test  r\x\e  at  40  CFR  799.2200.  It  was 
received  by  EPA  on  July  13. 1988.  The 
SDbmission  describes  toxicokinetics 
studies  with  hydroquinone  in  male  and 
female  Fisher  344  rats.  Toxicokinetics 
testing  is  reqtiired  by  this  test  mie. 

Hydroqninone  is  prodoced  in  a 
photographic  grade  for  use  as  a 
developing  agent  and  in  a  technical 
grade  which  is  primarily  used  as  a 
chemical  intermediate  in  the  production 
of  rubber  chemicals. 

B.  Biphenyl 

Test  data  for  biphenyl  was  submitted 
by  the  Monsanto  Company  pursuant  to 
a  test  rale  at  40  CFR  7Sa925.  It  was 
received  by  EPA  on  July  15>,  1988.  The 
submission  describes  biphenyl: 
Environmental  fate  in  a  lake  water/ 
sediment  system.  Cbemica)  fate  testing 
is  required  by  this  test  rule. 

Biphenyl  is  used  primarily  to  prodoce 
dye  carriers,  heat  transfer  fluids  and 
alkylated  btpbenyls. 

C.  DCBTF 

Test  data  for  3,4- 
dichlorobcnzotrifhioride  [EJCBTF)  was 
submitted  by  Occidential  Chemical 
Corporation  pursuant  to  a  consent  order 
at  40  CFR  799.5000.  It  was  received  by 
EPA  on  July  11, 1988.  The  submission 
describes  acute  fathead  minnow  and 
rainbow  trout  Dow  through  studies. 
Environmental  effects  testing  is  required 
by  the  consent  order.  This  chemical  is 
used  as  an  herbicide  intermediate. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  their  completeness. 

II.  Public  RecOTd 

EPA  has  established  a  pHibtic  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  CtfTS- 
44514).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  4  p.m.,  Monday  throngh  Friday, 
except  legal  ht^days.  in  the  TSCA 
Public  Docket  Office,  Rm  ^fE-G004.  401 
M  Street  SW..  Washington.  DC  20460. 

Aulkority:  15  U.S.C  2603. 


Dated:  July  26. 1988. 
Joseph  (.  Meraada, 

Director,  Existing  Chemical  Assessmeat 
Division,  Office  of  Toxic  Substances. 
[FR  Doc.  88-17247  Filed  7-29-B8;  8:45  am] 


[OA-FRL-3423-5] 


Rfemidpal  Wastewater  Treaknent 
Works  Constniction  Progranss; 
Wahiers 

agency:  Environmental  Protection 
Agency. 

action:  Waivers  of  Section  109.  Pub.  L 
100-202,  for  the  City  and  County  of 
Honolulu,  Wastewater  Treatment 
Construction  Grants  C-150070-11  and 
C-15G070-06,  and  the  City  of  Oakland. 
California,  Wastewater  Treatment 
Construction  grant,  C-062969-1 10-06. 

summary:  The  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
has  approved  waivers  from  the 
provisions  of  the  "Brooks-Murkowski 
amendment",  section  109.  Pub.  L.  lOO- 
202.  for  the  City  and  County  of 
Honolulu,  (grantee)  wastewater 
treatment  construction  grants  C-150070- 
11  and  C-150070-06  and  for  the  City  of 
Oakland.  Cahfomia,  wastewater 
treatment  construction  grant  C-062969- 
110-08.  The  waivers  are  printed  with 
this  notice. 

The  waiver  for  Honolulu  aOows  EPA 
to  participate  in  the  costs  of  two 
contracts  awarded  to  the  joint  venture 
of  PPC-Tokyu.  even  though  one  of  the 
firms  in  the  joint  venture  is  a  Japanese 
firm. 

The  waiver  for  Oakland  aHows  EPA 
to  participate  in  the  costs  of  a  contract 
awarded  to  Kajima  Engineering  even 
though  the  firm  is  Japanese. 
EFFECTIVE  DATE:  July  20,  1988. 
FOR  FURTHER  INFORMATKM  CONTACT 
Richard  A.  Johnson,  Grants 
Administration  Division.  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  20460. 
(202)  382-5268. 

Date:  )aly  2a  1968. 
Lee  M.  Thomas, 

A  dministrator. 
luly  20.  1968. 

McmoHuiduia 

Subject:  Waiver  of  Section  109.  Pablic  Law 
100-202  (Brooka-Murkowski  Amendment),  for 
the  City  and  County  of  Honolulu,  Hawaii. 
Project  Numbers  C-150070-11  and  C-150070- 
06. 

To:  Daniel  L  McGovem.  Regional 
Administrator.  Region  IX. 

I  am  responding  to  Mr.  Harry  Sersydarian's 
request  for  a  waiver  of  the  "Bt-ooks- 
Murkowski  amendment"  requireinents  of 


Section  10ft.  Pubtic  Law  100-202.  SectioB  109 
generally  prohibits  the  use  of  Federal  funds 
for  public  works  contracts  awaxded  duriog 
Federal  flscal  year  1988  to  Hrmt  of  countiies 
which  deny  fair  and  equitable  market 
opportunities  for  U.S.  products  and  services 
in  major  foreign  construction  pcpjects. 
Currently,  the  only  such  cotmtiy  identi6ed  is 
Japan. 

Section  lOB  alkiws  me  to  waive  this 
provision  if  i  detennine  that  rt  is  in  the  pnbbc 
interest  to  do  so. 

Action 

On  March  17. 198a  the  Office  of 
Management  and  Budget  issued  guidance  on 
the  Brooks-Murkowski  amendment,  including 
factors  to  consider  in  determining  when 
waivers  may  be  appropriate.  Based  on  that 
guidance  and  the  circumstances  ia  this  case,  I 
have  determined  it  is  in  the  public  interest  to 
waive  the  provisions  of  Section  100  fof  the 
City  and  County  of  HoDolulu's  coatiact  to 
PPC-Tokyu  Joint  Venture  to  be  awarded 
under  wastewater  treatment  construction 
grants  C-150070-11  and  C-15O07O-0B. 

Tfie  waiver  will  allow  EPA  to  participate  in 
the  cost  of  the  contract  between  the  City  and 
County  of  Honohilu  and  the  PPC-Tokya  Joint 
Venture. 

Background 

EPA  awarded  two  grants  to  the  City  and 
County  of  Honolulu  (grantee)  to  modify  two 
existing  wastewater  treatment  plants.  The 
grantee  bid  both  of  these  modifications  rn  one 
public  notice.  The  grantee  opened  bids  on 
December  19. 1987,  before  the  execative  date 
of  the  Brooka-^4iirkowski  amendofient  and 
made  a  conditional  award  on  December  31, 
1987,  which  was  after  the  effective  date  of 
Brooks-Murkowski.  The  same  bidders  bid  on 
both  projects.  The  low  bid  on  the  Kailua 
project,  was  $2,600,000  lower  than  the  second 
low  and  only  other  bid.  The  Yon  bid  on  the 
Kaneohe  project — which  was  submitted  t>y 
the  same  firm  as  the  low  bid  on  the  Kailua 
project — was  $1  JOO.O0O  lower  than  the 
second  low  bid.  In  addition,  the  firm  that 
submitted  the  second  low  bid  on  both 
projects  is  partially  owned  by  a  Japanese 
firm,  and  so  may  also  be  subject  to  the 
Brooks-Murkowski  aaiendment  provisions. 
Without  a  waiver,  the  grantee  would  have  to 
award  to  the  second  low  bidder,  if 
acceptable,  or  rebid  the  contract.  In  either 
case,  it  would  likely  result  in  a  major  cost 
increase  for  these  projects  and  substantially 
delay  them. 

The  OMB  guidance  provides  that  factors 
for  approval  of  waivers  include  whether — 

•  The  contract  was  awarded  before 
guidance  implementing  the  provision  was 
issued; 

•  National  security  interests  of  the  United 
States  are  adversely  affected: 

•  Products  are  of  limited  availability  from 
other  than  Japaoese  sources;  and 

•  Costs  win  significantly  exceed  the  costs 
of  cancelling  the  contract  and  awarding 
another  for  similar  products  or  services. 

In  this  case,  I  have  determined  that  it  is 
appropriate  to  approve  a  waiver  for  the 
following  reasons: 

•  Although  the  grantee  has  not  approved 
the  Hnal  contract  award,  it  initiated  the 
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bidding  process  and  opened  bids  before  the 
effective  dale  of  the  amendment  and 
conditionally  awarded  the  contract  before 
guidance  was  issued. 

•  Award  to  the  second  low  and  only  other 
bidder  would  increase  the  cost  of  the  project 
by  over  $4  million.  Further,  it  is  unclear 
whether  the  second  low  bidder  is  eligible  to 
receive  the  award. 

•  The  delays  caused  by  rebidding  the 
project  will  likely  further  significantly 
increase  the  cost  of  the  project. 

If  you  have  any  questions,  please  call 
Harvey  Pippen  on  8-832-5240. 
Lee  M.  Thomas 
July  20. 198& 


Memorandum 

Subject:  Waiver  of  Section  109,  Public  Law 
100-202  (Brooks-Murkowski  Amendment),  for 
the  City  of  Oakland,  California.  Project 
Number  C-062969-1 10-08. 

To:  Daniel  L.  McGovem,  Regional 
Administrator,  Region  IX. 

1  am  responding  to  Mr.  Harry  Seraydarian's 
request  for  a  waiver  of  the  "Brooks- 
Murkowski  amendment"  requirements  of 
Section  109,  Public  Law  100-202.  for  the  City 
of  Oakland.  California,  project  number  C-06- 
2969-110-08.  Section  109  generally  prohibits 
the  use  of  Federal  funds  for  public  works 
contracts  awarded  during  Federal  fiscal  year 
1988  to  firms  of  countries  which  deny  fair  and 
equitable  market  opportunities  for  U.S. 
products  and  services  in  major  foreign 
construction  projects.  Currently,  the  only 
such  country  identified  is  Japan. 

Section  109  allows  me  to  waive  this 
provision  if  1  determine  that  it  is  in  the  public 
interest  to  do  so. 

Action 

On  March  17, 1988,  the  Office  of 
Management  and  Budget  issued  guidance  on 
the  Brooks-Murkowski  amendment,  including 
factors  to  consider  in  determining  whether 
waivers  may  be  appropriate.  Based  on  that 
guidance  and  the  circumstances  in  this  case.  I 
have  determined  it  is  in  the  public  interest  to 
waive  the  provisions  of  Section  109  for  the 
City  of  Oakland's  contract  to  Kajima 
Engineering  and  Construction,  Inc.  awarded 
under  wastewater  treatment  construction 
grants  C-062969-1 10-08. 

The  waiver  will  allow  EPA  to  participate  in 
the  cost  of  the  contract  between  the  City  of 
Oakland  and  the  firm  of  Kajima  Engineering 
and  Construction,  Inc. 

Background 

The  City  of  Oakland  advertised  for  bids  on 
September  18. 1987,  and  again  on  October  9, 

1987.  The  low  bid — Kajima  Engineering — was 
$1,058,000  and  the  second  low  bid  was 
$1,072,220. 

The  California  State  Water  Resources 
Control  Board  gave  the  grantee  approval  to 
award  the  contract  to  Kajima  Engineering 
and  Construction,  Inc.  on  December  23, 1987. 
Oakland  awarded  the  contract  on  January  26, 

1988.  The  contractor  initiated  construction  on 
March  14, 1988.  If  EPA  does  not  approve  this 
waiver,  the  grantee  will  have  to  terminate  the 
contract  and  rebid  the  project.  This  would 
not  only  delay  the  project,  but  would  result  in 
increased  costs  due  to  the  rebidding  process. 


termination  costs,  end  possible  increased 
construction  costs. 

The  OMB  guidance  provides  that  factors 
for  approval  of  waivers  include  whether — 

•  The  contract  was  awarded  before 
guidance  implementing  the  provision  was 
issued; 

•  National  security  interests  of  the  United 
States  are  adversely  affected; 

•  Products  are  of  limited  availability  from 
other  than  Japanese  sources:  and 

•  Costs  will  significantly  exceed  the  costs 
of  cancelling  the  contract  and  awarding 
another  for  similar  projects  or  services. 

In  this  case.  I  have  determined  that  it  is 
appropriate  to  approve  a  waiver  for  the 
following  reasons: 

•  The  bidding  process  was  initiated  and 
essentially  completed  prior  to  the  effective 
date  of  the  Brooks-Murkowski  amendment. 

•  The  grantee  did  not  receive  notification 
from  the  SWRCB  of  the  requirements  under 
Brooks-Murkowski  until  after  the  award  of 
the  contract  and  initiation  of  work. 

•  Terminatioin  of  the  contract  would  cause 
a  major  delay  in  completion  of  this  regional 
sewer  project  and  result  in  increased  costs  to 
the  grantee. 

If  you  have  any  questions,  please  call 
Harvey  Pippen  on  8-382-5240. 

Lee  M.  Thomas 

[FR  Doc.  88-17337  Filed  7-29-68;  8:45  am] 

BILUNG  CODE  6560-5!>-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[PR  Docket  No.  88-345] 

Application  Amateur  Operator  License; 
Lawrence  Kaczmarczyk 

Notice 

Summary  of  Designation  Order; 
Lawrence  Kaczmarczyk.  The  Federal 
Communications  Commission  has 
released  a  Designation  Order 
designating  the  application  of  Lawrence 
Kaczmarczyk  for  an  amateur  radio 
station  license  and  an  Advanced  Class 
amateur  operator  license  for  hearing. 
The  issues  in  this  proceeding  are  to 
determine;  Whether  the  applicant 
Lawrence  Kaczmarczyk,  operated  radio 
transmitting  apparatus  without 
authorization  on  December  12. 1985. 
January  24, 1986,  and/or  December  5, 
1986,  in  willful  and/or  repeated 
violation  of  section  301  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C  301;  whether  any 
unlicensed  operation  established 
pursuant  to  the  first  issue  was 
calculated  to  cause  harmful  interference 
to  radio  communications;  the  effect  of 
the  applicant's  past  history  in  the 
amateur  service  upon  his  qualifications 
to  become  an  amateur  service  license; 
whether  the  appUcant  is  qualified  to 
become  an  amateur  service  license;  and 
whether  the  grant  of  the  application 


would  serve  the  public  interest, 
convenience  and  necessity.  Petitions  to 
intervene  must  be  filed  within  30  days  of 
publication  in  the  Federal  Register  in 
accordance  with  the  specific  provisions 
of  47  CFR  1.223(b)  and  the  general 
provisions  of  47  CFR  Part  1. 

A  copy  of  the  complete  Designation 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 

Federal  Communications  Commission. 
Robert  H.  McNamara, 
Chief.  Special  Ser\'ices  Division. 
[FR  Doc.  88-17271  Filed  7-29-88:  8:45  am) 

BILUNG  CODE  6712-01-M 


[MM  Docket  No.  88-382] 

Applications  For  Consolidated 
Hearing;  WWOR-TV,  Inc.,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Applicant  City  and 

File  No. 

MM 

Docket 

State 

No. 

A.  WWOR-TV,  Inc.. 

BRCT- 

88-382 

Secaucus,  NJ. 

871221KE. 

B.  Garden  State 

BPCT- 

Broadcasting 

871223KG. 

Limited  Partnership. 

Secaucus,  NJ. 

C.  Whitely 

BPCT- 

Communications, 

880321  KM. 

Secaucus.  NJ. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

Comparative,  A,  B,  C 
Ultimate.  A.  B.  C 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  appUcant(s)  to 
which  it  applies  are  set  forth  in  an 
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Appendix  to  this  Notice.  A  copy  of  the 
compiete  HDO  in  this  proceedrng  is 
available  for  inspection  and  copying 
during  noma)  business  hours  in  the  PCC 
Dodcets  Branch  (Room  23GJ.  1919  M 
Street  NW..  Washington,  TKL  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  bitemational  Transcription 
Services,  hic.  2100  M  Street  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800J. 
Roy ).  Stowait. 

Chief  Video  Services  Diviaio».  Mass  Medio 

Bureau. 

[FR  Doc.  88-17272  Filed  7-29-88:  8:45  am) 

BILUNG  CODE  S712-01-M 


FEDERAL  RESERVE  SYSTEM 

Anmer  Corp.;  Fomuition  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Ccmipany 
Act  (12  U.S.C  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
contpany.  The  factors  that  are 
considered  in  acting  on  the  applicaticnis 
are  set  forth  in  section  3{c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  tlie 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
appHcation  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  sufRce  in  heu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  applicabon 
must  be  received  not  later  than  August 
19,1988. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Anmer  Corporation,  Neh'gh, 
Nebraska;  to  acquire  64.07  percent  of  the 
voting  shares  oi  Schuyler  State  Bank 
and  Trust  Company,  Schuyler, 
Nebraska. 


Board  of  Governors  of  the  Federal  Reserve 
System.  July  26, 1988. 
James  McAfae, 

Associate  SecteUuy  of  the  Board. 
[FR  Doc  86-17196  Filed  8-l-«8;  8:45  am] 

BILUNG  COOE  6210-01-M 


United  Bancorp  of  Kentucky,  Inc.,  et  ai.; 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Acttvftles 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843{c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  22S.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  m  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  availaUe  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  ''reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  comments 
regarding  the  apphcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  24, 1988. 

A.  Federal  Reserve  Bank  or  Cleveland 
()ohn  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  United  Bancorp  of  Kentucky,  Inc., 
Lexington,  Kentuckjr  to  engage  de  novo 
through  its  subsidiary,  UBK  Data 
Sjrstem,  Inc.,  Lexington,  Kentucky,  in 
licensing  certain  internally  developed 


computer  software  programs  to 
affiliated  and  unaffiliated  financial 
institutions  pursuant  to  section 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

a  Federal  Reserve  Bank  of  CUcago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  F.  WJ^.S^  Milwaukee.  Wisconsin;  to 
engage  de  novo  through  its  subsidiary, 
Illinois  Trust  Company,  Glen  Ellyn, 
Illinois,  in  trust  comf>any  functions 
pursuant  to  §  225.25(b)  (3)  of  the  Board's 
Regulation  Y.  Comments  on  this 
application  must  be  received  by  August 
22, 1988. 

2.  First  Wisconsin  Corporation, 
Milwaukee,  Wisconsin;  to  engage  de 
novo  through  its  subsidiary.  Illinois 
Trust  Company,  Glen  Ellyn.  Illinois,  in 
trust  company  functions  pursuant  to 

S  225.25(b)(3)  of  the  Board's  Regulation 
Y.  Comments  on  this  application  must 
be  received  by  August  22, 1988. 

Board  of  Governors  of  tlie  Federal  Reserve 
System.  )uly  2fi.  1988. 

James  McAfee, 

Associated  Secretary  of  the  Board. 

[FR  Doc.  88-17197  Filed  7-29-88: 8:45  am) 

BILUNG  caoc  tt10-«>-« 


GENERAL  SERVICES 
ADMINISTRATION 

General  Services  Administration 
Advisory  Committee  on  ttte  FTS2000 
Procurement;  Ctoeed  Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  General  Services  Administration 
(GSA)  Advisory  Committee  on  the 
FTS2000  Procurement  is  tentatively 
scheduled  for  August  24, 1988,  from  1:30 
p.m.  to  4:30  pjn.,  in  the  board  room  of 
the  MITRE  Corporation.  7525  Colshire 
Drive,  McLean,  VA  2210a  The  agenda 
will  relate  to  (1)  current  status  of  the 
project;  and  (2)  negotiation  issues  and 
strategy. 

The  entire  meeting  will  be  closed  to 
the  public  because  procurement 
sensitive  matters,  especially  negotiation 
issues  and  strategy,  will  be  discussed. 
The  exemptions  for  closing  the  meeting 
are  cited  in  5  U.S.C.  552b{cK4)  and  (9)(B) 
(Government  in  the  Sunshine  Act). 

Questions  regarding  this  meeting 
should  be  directed  to  John  ).  Landers 
(2t)2)  523-5308. 

Dated:  ^lly  25. 1988. 
folm  J.  Landers, 

Director.  Office  of  Administration 
Information  Resources  Monogemeot  Service. 
[PR  Doc.  88-17302  Filed  7-29-88;  8:^  am) 
BRUNG  COOC  SSIO-IS-M 
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Delegation  of  Autttority  to  The 
Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me 
by  section  3728  of  Title  31.  United  States 
Code,  I  have  determined  that  it  is  both 
cost-effective  and  in  the  public  interest 
to  delegate  authority  to  the  Secretary  of 
Defense  to  conduct  a  prepayment  audit 
of  any  transportation  bill  executed  by 
any  department  agency,  or  activity 
within  the  Department  of  Defense, 
subject  to  the  provisions  of  the  Federal 
Property  Management  Regulations,  Title 
41,  Code  of  Federal  Regulations,  Subpart 
101-41,  and  amendments  thereto.  The 
Department  of  Defense  has  identified 
the  following  organizations  or 
commands  which  initially  are  delegated 
authority  to  conduct  such  audits: 
U.S.  Army  Finance  &  Accounting  Center. 

Indianapolis,  IN 
Navy  Material  Transportation  Office, 

Norfolk,  VA 
Transportation  Voucher  Certification 

Branch,  Marine  Corps  Logistics  Base, 

Albany.  GA 
Headquarters,  Military  Traffic 

Management  Command,  Washington, 

DC,  and  its  Area  Commands  at 

Bayonne,  N)  and  Oakland,  CA 

The  Secretary  of  Defense  may 
redelegate  this  authority  to  any  officer, 
official,  or  employee  of  the  Department 
of  Defense. 

The  Secretary  of  Defense  shall  notify 
GSA  in  writing  of  these  additional 
redelegations  and  their  basis.  This 
delegation  is  effective  upon  publication 
in  the  Federal  Register. 

Dated:  July  28, 1988. 
John  Alderaon. 

Acting  Administrator  of  General  Services. 
[FR  Doc.  88-17233  Filed  7-29-88;  8:45  am) 

DtLUNOCOOC  ni»-34-M 


DEPARTyENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

National  Institute  for  Occupational 
Safety  and  Health;  Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSF').  Centers  for  Disease  Control 
(CDC): 

Name:  Optimization  of  Speech  for 
Communicative/Protective  Disorders. 

Date:  August  10. 1988. 

Piace:  Rot)ert  A.  Tafl  Laboratories,  Room 
B-32.  4676  Columbia  Parkway.  Cincinnati, 
Ohio  45226. 

Time:  9j00  a.m. — IflO  p.m. 


Status:  Open  to  the  public  limited  only  by 
the  space  availability. 

Purpose:  To  review  and  discuss  the 
scientiHc  merit  of  an  experimental 
investigation  designed  to  measure  speech  in 
the  ear  canal  of  the  speaker  and  to  determine 
the  alteration  of  speech  as  it  travels  from  the 
vocal  tract  to  the  ear  canal.  The  impact  of 
alteration  on  speech  intelligibility  will  be 
assessed  by  calculating  the  articulation  index 
and  the  speech  transmission  index  for 
subjects  listening  to  the  ear  canal  recorded 
speech. 

Additional  information  may  be 
obtainea  from:  John  R.  Franks,  Physical 
Agents  Effects  Branch,  NIOSH.  CDC, 
Mail  Stop  C-27.  4676  Columbia 
Parkway.  Cincinnati,  Ohio  45226. 
Telephone:  Commercial:  (513)  533-8281. 
FTS:  684-6281. 

Dated:  July  26. 1988. 
Ehrin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control 
(FR  Doc.  88-17329  Filed  7-29-88;  8:45  am) 

BILLING  OOOC  4«6»-t«-M 


Program  Announcement  and 
AvaHabiUty  of  Fiscal  Year  1988  Funds 
to  Develop  Curriculum  Guidelines  on 
Infection  Control  and  Patient 
Management  for  Dental  Education 
Institutions 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1988  to  provide 
support  to  develop  curriculum  guidelines 
on  infection  control  and  management  of 
infectious  patients,  with  emphasis  on 
human  immunodeficiency  virus  (HIV) 
infection  and  acquired 
immunodeficiency  syndrom  (AIDS),  for 
use  by  dental  education  institutions. 

Authority 

This  project  is  authorized  by  section 
301(a)  of  the  Public  Health  Service  Act 
(42  U.S.C.  241(a)].  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
Number  is  13.283. 

Eligibility 

This  is  not  a  formal  request  for 
applications.  Assistance  will  be 
provided  only  to  the  American 
Association  of  Dental  Schools  (AADS) 
for  this  project.  No  other  applications 
are  solicited  or  will  be  accepted.  The 
AADS  is  the  only  body  of  dental 
educators  that  represents  ail  phases  of 
dental  education:  dentistry,  dental 
hygiene,  dental  assistants,  and  dental 
laboratory  technicians.  The  membership 
of  this  organization  is  composed  of 
leaders  in  dental  education,  with  great 
influence  for  the  direction  of  curricula 


for  dental  schools.  The  organization  is  in 
a  unique  position  to  assist  individual 
dental  schools  and  educational 
programs  for  other  dental  persormel  in 
developing  curriculum  guidelines  in 
infection  control  and  management  of 
HIV-infected  individuals  for 
incorporation  into  their  curricula,  and  in 
what  direction  future  resources  might  be 
allocated  in  order  to  develop  a 
comprehensive  approach  contributing 
toward  national  disease  prevention/ 
health  promotion  efforts.  The  AADS,  as 
representative  of  the  Nation's  dental 
schools,  is  best  suited  to  develop 
infection  control  and  patient 
management  curriculum  guidelines  for 
incorporation  into  dental  programs  of 
educational  institutions. 

Background 

A  major  thrust  of  the  dental 
profession's  involvement  in  human 
immunodeficiency  vims  (HTV)  infection 
has  been  to  stress  the  implementaton 
and  routine  utilization  of  universal 
infection  control  procedures.  When 
properly  used,  these  measures  are 
effective  in  preventing  transmission  of 
potential  microbial  pathogens 
transported  by  blood  and/or  sahva 
during  treatment.  The  challenge  of 
infection  control  in  dentistry  has 
emerged  as  a  major  factor  in  the  manner 
in  which  patient  management  is 
accomplished. 

On  September  21-22, 1987,  a  Task 
Force  of  experts  on  AIDS  and  Dental 
Education  was  convened  in  Washington. 
DC.  The  curriculum  workgroup 
identified  particular  "gaps"  in  the 
education  of  dental  personnel,  about 
infection  control  and  the  management  of 
infectious  patients,  that  have  an  impact 
on  education,  testing  for  licensure,  and 
practice  settings. 

Inclusion  of  the  most  current  infection 
control  procedures  is  critical  in  pre-  and 
post-professional  training  for  dental 
health  professionals/students,  to  enable 
them  to  incorporate  the  most  recent 
advances  in  research,  epidemiology, 
infection  control,  and  health  care 
delivery  in  treatment  of  patients. 

The  dental  health  professional  must 
provide  appropriate,  comprehensive, 
coordinated,  and  up-to-date  care  of 
patients  with  infectious  diseases. 
Successful  provision  of  quality  care  by 
the  dental  health  community  also 
requires  recognition  of  access  barriers  to 
care  for  patients  with  infectious 
diseases  and  the  elimination  of  these 
barriers.  Additionally,  the  dental  health 
professional  must:  (1)  Have  substantial 
awareness  of  the  range  of  clinical  signs 
and  symptoms  present  in  those  with 
infectious  diseases;  (2)  understand  the 
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systemic  impact  of  infection:  (3) 
recognize  and  know  how  to  provide 
treatment  for  the  many  oral 
manifestations  of  such  diseases;  and  (4) 
function  in  coordination  and 
cooperation  with  the  entire  health  care 
delivery  community. 

Command  of  the  science-base  relative 
to  infection  control  and  management  of 
patients  with  infectious  diseases  should 
result  in  enhanced  access  and  higher 
quality  services  provided  to  individuals. 

Purpose 

The  purpose  of  this  grant  is  to  develop 
curriculum  guidelines  on  both  infection 
control  and  management  of  patients 
with  infectious  diseases,  with  emphasis 
on  HIV  infection  and  AIDS,  for  dental 
educational  institutions.  Didactic 
curriculum  and/or  clinical  protocols  for 
infection  control  and  treatment  in  these 
institutions  must  be  updated  in  order  to 
prepare  dental  students/personnel  for 
the  management  of  patients  with 
infectious  diseases. 

Availability  of  Funds 

During  fiscal  year  1988,  approximately 
$40,000  will  be  available  to  support  this 
project.  The  grant  will  be  funded  for  one 
12-month  budget/project  period.  The 
funding  estimate  outlined  above  may 
vary  and  is  subject  to  change. 

Revdew  and  Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  on  the  following: 

1.  Extent  to  which  the  applicant 
provides  complete,  specific,  and  focused 
description  of  background  and  need  and 
the  rationale  for  including  particular 
infection  control  and  patient 
management  guidelines  for  inclusion  in 
dental  schools'  curriculum; 

2.  Degree  to  which  the  applicant 
provides  evidence  of  an  ability  to  carry 
out  the  proposed  project  and  the  extent 
to  which  the  applicant  institution 
documents  demonstrated  capability  to 
achieve  objectives  similar  to  those  of 
this  project; 

3.  Extent  to  which  professional 
personnel  involved  in  this  project  are 
qualified,  including  evidence  of  past 
achievements  appropriate  to  this 
project; 

4.  Degree  to  which  proposed 
objectives  are  clearly  stated,  realistic, 
measurable,  time-phased,  and  related  to 
the  purpose  of  this  project; 

5.  Adequacy  of  plans  for 
administering  the  project; 

6.  Quality  of  the  evaluation  plan  to  be 
used  to  measure  progress. 

Consideration  will  also  be  given  to  the 
extent  to  which  the  budget  request  is 
clearly  explained,  reasonable,  and 
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consistent  with  the  pu."posc  of  the 
project. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  must  be  submitted  to  Nancy 
C.  Bridger,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  Room  300,  Atlanta,  CA 
30305,  on  or  before  August  22. 1988. 

Revie  Requirements 

Application  is  not  subject  to  review  as 
governed  by  Executive  Order,  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Where  to  Obtain  Additional  Information 

Information  regarding  the  business 
aspects  of  this  project  may  be  obtained 
from  iMarsha  D.  Driggans,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE, 
Room  300,  Atlanta,  GA  30305,  (404)  842- 
6575  or  FTS  236-6575. 

Information  regarding  the  technical 
aspects  of  this  project  may  be  obtained 
from  Dr.  Lawrence  J.  Furman,  Chief, 
Dental  Disease  Prevention  Activity, 
Center  for  Prevention  Services,  Centers 
for  Disease  Control.  Atlanta,  GA  30333. 
(404)  639-1830  or  FTS  236-1830. 

Dated:  July  26, 1988. 
Glenda  S.  Cowart, 

Director.  Office  of  Program  Support  Centers 

for  Disease  Control. 

[FR  Doc.  88-17235  Filed  7-29-88;  8:45  am] 

BtLUNG  CODE  41S0-1S-M 


on  information  and  database  technology 
and  the  methodology  of  genomic 
analysis  and  the  characteristization  of 
the  genomes  of  a  variety  of  organisms, 
with  the  goal  of  applying  this  knowledge 
to  the  analysis  of  the  human  genome 
and  ultimately  to  the  prevention, 
diagnosis,  and  treatment  of  human 
disorders;  recommend  areas  in  which 
research  should  be  stimulated;  and 
suggest  conference,  workshops,  or  other 
activities  that  the  NIH  should  support  to 
further  the  development  of  this  research 
area. 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  tl.e  Program 
Advisory  Committee  on  the  Human 
Genome  shall  terminate  two  years  from 
the  date  of  etablishment. 


National  Institutes  of  Health 

Establishment  of  Program  Advisory 
Committee  on  the  Human  Genome 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972.  [Pub. 
L.  92-463,  86  Stat.  770-776]  the  Director, 
National  Institutes  of  Health,  announces 
the  establishment  by  the  Secretary, 
Department  of  Health  and  Human 
Services,  of  the  Program  Advisory 
Committee  on  the  Human  Genome. 

The  Program  Advisory  Committee  on 
the  Human  Genome  will  advise  the 
Secretary:  the  Assistant  Secretary  for 
Health;  the  Director,  National  Institutes 
of  Health:  the  Associate  Director  for 
Human  Genome  Research,  National 
Institutes  of  Health;  and  the  NIH 
Working  Group  on  the  Human  Genome 
on  long-  and  short-term  planning  to  meet 
research  needs  for  genomic  analysis. 
Specifically,  the  Committee  shall 
identify  opportunities  to  further  research 


Dated:  July  26, 1988. 
lames  B.  Wyngaetden, 

Director.  National  Institutes  of  Health. 
[FR  Doc.  88-17279  Filed  7-2&-«8:  8:45  am] 

BtLUNG  CODE  414(M)1-M 

Meeting  of  the  National  Advisory 
Council  on  Aging 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Aging, 
National  Institute  on  Aging  (NIA),  on 
September  8, 1988,  in  Building  31. 
Conference  Room  6,  National  Institutes 
of  Health,  Bethesda,  Maryland.  This 
meeting  will  be  open  to  the  public  on 
Thursday,  September  8,  from  8:30  a.m.  to 
approximately  2:00  p.m.  for  a  status 
report  by  the  Director,  National  Institute 
on  Aging,  a  report  on  the  Behavioral  and 
Social  Research  Program,  and  for 
discussions  of  program  policies  and 
issues,  recent  legislation,  and  other 
items  of  interest.  Attendance  by  the 
Pubhc  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  sections 
10(d)  of  Pub.  L  92-463,  the  meeting  of 
the  Council  will  be  closed  to  the  public 
on  September  8  from  2:00  p.m.  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  roster  of  committee  members  and 
summary  minutes  of  the  meeting  can  be 
obtained  from  Ms.  June  McCann, 
Committee  Management  Officer, 
Building  31,  Room  5C02,  National 
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Institute  on  Aging,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892, 
(Phone:  (301)  496-9322). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.866.  Aging  Research,  National 
Institutes  of  Health) 

Dated:  July  19, 1988. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-17280  Filed  7-2»-88:  8:45  am) 

BILUNG  CODE  4140-01-M 


Office  of  Human  Oevetopment 
Services 

Devetopmental  Disabilities  Program; 
Intent  To  ReaHot  Basic  Support  and 
Protection  and  Advocacy  Funds  to 
States  for  Developmental  Disat>illties 
Expenditures 

agency:  Administration  on 
Developmental  Disabilities.  Office  of 
Human  Development  Services.  HHS. 

ACTION:  Notice  of  intent  to  reallof  funds. 

SUMMARY:  The  Administration  on 
Developmental  Disabilities  herein  gives 
notice  of  intent  to  reallot  Fiscal  Year 
1988  funds  which  are  not  available  to 
the  Trust  Territories  of  the  Pacific  and 
Fiscal  Year  1988  funds  which  prior  to 
September  30. 1989  will  not  be  obligated 
by  any  other  State.  This  notice  is  given 
in  accordance  with  section  125(d)  of  the 
Developmental  DisabiUties  Assistance 
and  Bill  of  Rights  Act.  To  identify  States 
that  do  not  intend  to  obligate  Fiscal 
Year  1988  funds  by  September  30. 1989. 
and  to  identify  those  States  that  wish  to 
be  considered  for  receipt  of  additional 
funds  under  this  reallotment,  each  State 
or  Territory  must  provide  the  following 
information  in  writing: 

(1)  The  amount  of  Fiscal  Year  1988 
funds  that  will  not  be  obligated  by 
September  30, 1989,  under  its  approved 
State  Plan.  If  all  the  funds  will  be 
obligated,  provide  a  statement  to  that 
effect; 

(2)  The  amount  of  additional  funds 
that  can  be  obligated  by  September  30. 
1989,  if  any;  or 

(3)  A  statement  that  no  additional 
funds  can  be  used  by  that  date. 

This  information  will  be  used  to 
calculate  the  amounts  to  be  reallotted.  It 
should  be  submitted  no  later  than 
August  31, 1988,  to:  Bettye  J.  Mobley, 
Grants  and  Contracts  Management 
Division,  Office  of  Human  Development 
Services,  Department  of  Health  and 
Human  Services,  200  Independence 
Avenue  SW.,  Room  341F.4  HHH  Bldg.. 
Washington,  DC  20201. 

A  State  or  Territory  which  does  not 
provide  the  written  notice  as  described 


above  will  not  receive  a  reallocation  of 
additional  funds  for  Fiscal  Year  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bettye  J.  Mobley,  (202)  245-7220. 

Dated:  July  7. 1988. 
Carolyn  Doppelt  Gray. 

Commissioner.  Administration  on 
Developmental  Disabilities. 

Approved:  July  25, 1988. 
Sydney  Olson, 

Assistant  Secretary  for  Human  Development 
Services. 
[FR  Doc.  88-17230  Filed  7-29-88;  8:45  am] 

BILLING  CODE  4130-01-11 

Public  Health  Service 

National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment;  Assessment  of  Medical 
Technology 

The  Public  Health  Service  (PHS), 
through  the  Office  of  Health  Technology 
Assessment  (OHTA),  announces  that  it 
is  coordinating  an  assessment  of  what  is 
known  of  the  safety  and  clinical 
effectiveness  and  indications  for  use  of 
refractive  keratoplasty  procedures.  This 
assessment  will  not  address  radial 
keratotomy.  We  are  interested  in  the 
safety  and  effectiveness  of  . 
keratophakia,  keratomileusis,  and 
epikeratophakia.  In  keratophakia  the 
front  of  the  cornea  is  sliced  off,  a  donor 
piece  of  cornea  curved  to  shape  is 
inserted  over  the  eye  and  the  front  part 
of  the  cornea  that  was  removed  is 
reattached  over  the  donor  cornea. 
Keratomileusis  involves  removing  the 
front  of  the  cornea,  freezing  and 
reshaping  it  and  stiching  it  back  on  the 
eye.  Epikeratophakia  is  a  procedure  in 
which  a  commerci^ly  prepared  piece  of 
corneal  tissue  is  sutured  onto  the 
patient's  cornea  which  has  been 
surgically  prepared  to  accept  this  tissue. 
Specifically,  we  are  interested  in:  (1) 
The  indications  including  keratoconus, 
myopia,  aphakia  and  others  for  which 
these  procedures  are  deemed 
appropriate,  (2)  patient  selection  criteria 
to  identify  patient  populations  that 
would  benefit  from  these  procedures, 
and  (3)  specific  guidelines  under  which 
patients  with  specific  diagnoses  may 
benefit  from  the  procedures  being 
evaluated.  This  assessment  also  seeks 
to  determine  if  one  procedure  is  more 
appropriate  for  patients  with  a  specific 
diagnosis  as  opposed  to  another.  The 
PHS  also  seeks  to  determine  under  what 
circumstances  these  procedures  are 
considered  alternatives  to  intraocular 
lens  implantation  or  contact  lenses. 
The  PHS  assessment  consists  of  a 
synthesis  of  information  obtained  from 


appropriate  organizations  in  the  private 
sector  and  from  PHS  agencies  and 
others  in  the  Federal  Government.  PHS 
assessments  are  based  on  the  most 
current  knowledge  concerning  the  safety 
and  clinical  effectiveness  of  a 
technology.  Based  on  this  assessment,  a 
PHS  recommendation  will  be  formulated 
to  assist  the  Health  Care  Financing 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy.  The 
information  being  sought  is  a  review 
and  assessment  of  past,  current,  and 
planned  research  related  to  this 
technology,  a  bibHography  of  published, 
controlled  cHnical  trials  and  other  well- 
designed  clinical  studies.  Information 
related  to  the  characterization  of  the 
patient  population  most  likely  to  benefit, 
as  well  as  on  clinical  acceptability  and 
the  effectiveness  of  this  technology  and 
extent  of  use  are  also  being  sought.  Any 
person  or  group  wishing  to  provide 
OHTA  with  information  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  than  October  24, 1988  or  within  90 
days  from  the  date  of  publication  of  this 
notice. 

Written  material  should  be  submitted 
to:  Mr.  Martin  Erlichman,  Health 
Science  Analyst,  Office  of  Health 
Technology  Assessment,  5000  Fishers 
Lane.  Room  18A-27.  Rockville,  MD 
20857,  301  443-4990. 

Date:  July  25, 1988. 
Enrique  0.  Carter, 

Director.  Office  of  Health  Technology 
Assessment.  NationaJ  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment. 
|FR  Doc.  88-17231  Filed  7-29-88;  a45  amj 

BILLING  CODE  41SO-17-M 


National  Toxicology  Program; 
Announcement  of  Completed  Short- 
Term  Toxicology  Studies  on  TweWe 
Chemicals;  Request  for  Comments 

As  part  of  an  effort  to  inform  the 
public  and  allow  interested  parties  to 
comment  and  provide  information  on 
chemicals  prior  to  designing  studies  for 
long-term  toxicology  and  carcinogenesis 
studies,  the  National  Toxicology 
Program  (NTP)  will  routinely  announce 
in  the  Federal  Register  the  list  of 
chemicals  for  which  short-term 
toxicology  studies  have  been  completed. 

Short-term  toxicology  studies  on  the 
chemicals  listed  in  this  announcement 
have  been  completed  and  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS)/National  Toxicology 
Program  (NTP)  is  in  the  process  of 
evaluating  the  results.  A  decision  on 
whether  additional  studies  are  needed, 
including  long-term  toxicology  and 
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carcinogenesis  studies,  will  soon  be 
made  by  the  NTP.  If  you  have  relevant 
information  (such  as  current  production, 
use  pattern,  exposure  levels, 
toxicological  data)  to  share  with  the 
NTP  on  any  of  these  chemicals,  please 
contact  the  responsible  NTP  Scientists 
within  30  days  of  the  appearance  of  this 
announcement.  Contact  may  be  made  by 
telephone  or  mail  to:  NIEHS/NTP.  P.O. 
Box  12233,  Research  Triangle  Park, 
North  Carolina  27709.  The  information 
provided  will  be  considered  by  the  NTP 
in  determining  which  chemicals  required 
additional  studies  and  in  designing  these 
studies. 

1.  o-Cresol  (85-48-7)— \A-Aay  and  90- 
day  dosed  feed  studies  in  Fischer  344 
rats  and  B6C3Fi  mice.  Contact  Person: 
Dr.  Dennis  Dietz,  telephone  919-541- 
2272. 

2.  m-CresoI  (108-39-4)— U-day  dosed 
feed  studies  in  Fischer  344  rats  and 
B6C3Fi  mice.  Contact  Person:  Dr.  Dennis 
Dietz.  telephone  919-541-2272. 

3.  p-Cresol  (106-44-5)— U-day  dosed 
feed  studies  in  Fischer  344  rats  and 
B6C3F,  mice.  Contact  Person:  Dr.  Dennis 
Dietz,  telephone  919-541-2272. 

4.  CresoJ  Mixture  (1319-77-3)— \4-day 
and  90-day  doses  feed  studies  in  Fischer 
344  rats  and  B6C3F,  mice.  Contact 
Person:  Dr.  Dermis  Dietz,  telephone  919- 
541-2272. 

5.  t-Butyl  perbenzoate  (614-45-9)— U- 
day  and  90-day  gavage  studies  in 
Fischer  344  rats  and  B6C3F,  mice. 
Contact  Person:  Dr.  H.  Matthews 
telephone  919-541-3252. 

6.  Chloropropanol  (127-00-4)— 14-day 
and  90-day  dosed  water  studies  in 
Fischer  344  rats  and  B6C3F,  mice. 
Contact  Person:  Dr.  Raymond  Yang, 
telephone  919-541-2947. 

7.  Chloroprene  (126-99-8)— 14-day 
and  90-day  inhalation  studies  in  Fischer 
344  rats  and  B6C3F,  mice.  Contact 
Person:  Dr.  Ron  Melnick,  telephone  919- 
541-4142. 

8.  Carisoprodol  (78-44-4)— 14-day  and 
90-day  gavage  studies  in  Fischer  344  rats 
and  BGC3F,  mice.  Contact  Person:  Dr.  Po 
Chan,  telephone  919-541-7561. 

9.  Methyl  ethyl  ketone  peroxide 
(1338-23-4).14-day  and  90-day  skin  paint 
studies  in  Fischer  344  rats  and  B6C3F, 
mice.  Contact  Person:  Dr.  Kamal  Abdo, 
telephone  919-541-7819. 

10.  Pentachlorobenzene  (608-93-5)— 
14-day  and  90-day  dosed  feed  studies  in 
Fischer  344  rets  and  B6C3F,  mice. 
Contact  Person:  Dr.  Raymond  Yang, 
telephone  919-541-2947. 

11.  Trichlorofon  (52-68~6)—14-day 
and  90-day  dosed  feed  studies  in  Fischer 
344  rats  and  B6C3Fi  mice.  Contact 
Person:  Dr.  Po  Chan,  telephone  919-541- 
7561. 


12.  Arsine  (7784-42-1)— 14-day  and 
90-day  inhalation  studies  in  Fischer  344 
rats  and  B6C3F,  mice  and  28-day 
inhalation  studies  in  Golden  Syrian 
hamsters.  Contact  Person:  Dr.  Richard 
Morrissey,  telephone  919-541-5035. 

Dated:  July  27. 1938. 
David  P.  Rail, 

Director.  National  Toxicology  Program. 
(FR  Doc.  88-17281  Filed  7-29-88;  8:45  am] 

BILUNG  CODE  4140-01-M 


Health  Resources  and  Services 
Administration;  Statement  of 
Organization,  Functions  and 
Delegation  of  Authority 

Part  H,  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38409-24,  August  31. 
1982,  as  amended  most  recently  at  52  FR 
47053-54,  December  11, 1987),  is 
amended  to  reflect  the  transfer  of  the 
Freedom  of  information  and  Privacy  Act 
functions  from  the  Office  of  Program 
and  Policy  Development  (HBC12)  to  the 
Division  of  Health  Services  Scholarships 
{HBC7),  Bureau  of  Health  Care  Delivery 
and  Assistance. 

Under  Section  HB-10,  Organization 
and  Functions,  amend  the  Bureau  of 
Health  Care  Delivery  and  Assistance 
(HBC),  as  follows: 

(1)  Under  functional  statement  for  the 
Office  of  Program  and  Policy 
Development  (HBC12)  amend  item  (9)  to 
read  "(9)  coordinates  the  Bureau's 
responsibilities  in  connection  with  the 
Inspector  General's  'Hotline'." 

(2)  Under  functional  statement  for  the 
Division  of  Health  Services 
Scholarships  (HBC7)  and  after  item  (10), 
change  the  period  to  a  semicolon  and 
add  the  following:  "(11)  Administers  the 
Bureau's  Freedom  of  Information  Act 
and  Privacy  Act  activities." 

Date:  July  25. 1988. 
Wilford  ].  Forbush, 
Director.  Office  of  Management,  PHS. 
[FR  Doc.  88-17269  Filed  7-29-88;  8:45  amj 
BILUNG  CODE  4160-16-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPIMENT 

[Dockct  No.  N-88-1838] 

Notice  Of  Submission  of  Proposed 
Information  Collections  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notices. 


summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT! 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.Chapter  35). 

The  Notices  list  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Date:  July  22. 1988. 
David  S.  Cristy. 

Deputy  Director.  Information  Policy  and 
Management  Division. 

Proposal:  Definition  of  Income,  Rents, 
and  Recertification  of  Family  Income 
for  the  Rent  Supplement,  Section  236, 


and  Section  8  Special  Allocation 
Programs 

Office:  Housing 

Description  of  The  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  will  be  used  by  the 
project  owner  to  advise  HUD  and 
request  approval  of  new  utility 
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Periodic  Requests . 


allowances  when  the  utility  rate 
change  results  in  a  cumulative 
increase  of  10  percent  or  more.  If 
periodic  adjustments  to  the  utility 
allowance  are  not  made,  tenants 
would  be  required  to  pay  a  larger  total 
tenant  payment  than  is  permissible 


Number  of 
resporKJents 


1,200 


Form  Number:  None 

Respondents:  State  or  Local 

Governments,  Businesses  or  Other 
For-Profit,  and  Non-Profit  Institutions 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


600 


Total  Estimated  Burden  Hours:  600 

Status:  Extension 

Contact:  Judith  L.  Lemeshewsky,  HUD. 

(202)  426-3944:  John  Allison,  OMB, 

(202)  395-6880 
Date:  July  21. 1988 
Proposal:  Emergency  Shelter  Grants 

Program  (FR-2387) 
Office:  Community  Planning  and 

Development 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  program  provides  grants  to  cities, 
counties,  states,  and  territories  for  the 
following  eligible  activities  relating  to 
emergency  shelter  for  the  homeless: 
renovation,  rehabilitation,  or 
conversion  of  buildings:  supportive 
services;  and  maintenance,  operation 
(other  than  staff),  insurance,  utilities, 
and  furnishings.  Information  collected 


Number  of 
respondents 


Application 

Initial  Reports...!. 
Annual  Reports.. 
Waiver  Reports.. 


350 
350 
350 

25 


will  be  used  to  ensure  grantees 

comply  with  the  program's  statutory 

and  regulatory  requirements 
Form  Number:  SF-269.  SF-424,  and 

certifications 
Respondents:  State  or  Local 

Governments  and  Non-Profit 

Institutions 
Frequency  of  Submission:  On  Occasion 

and  Annually 
Reporting  Burden: 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


16 
12 
12 

4 


5.600 

4,200 

4,200 

100 


Total  Estimated  Burden  Hours:  14,100 

Status:  Extension 

Contact:  James  R.  Broughman,  HUD, 

(202)  755-5977:  John  Allison,  OMB, 

(202)  395-6880 
Date:  July  22. 1988. 

[FR  Doc.  8&-17524  Filed  7-29-88;  8;45  am) 
BILLING  CODE  4210-01-M 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-88-1837;  FR-2S33] 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act;  Det>enture  Interest  Rates 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  (HUD). 
ACTION:  Notice  of  change  in  debenture 
interest  rates. 

SUMMARY:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 


provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentures  issued  under  Section 
221(g)(4)  of  the  Act  during  the  six-month 
period  beginning  July  1, 1988.  is  8% 
percent.  The  interest  rate  for  debentures 
issued  under  any  other  provision  of  the 
Act  is  the  rate  in  effect  on  the  date  that 
the  commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  that 
the  loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  The  interest 
rate  for  debentures  issued  under  these 
other  provisions  with  respect  to  a  loan 
or  mortgage  committed  or  endorsed 
during  the  six-month  period  beginning 
July  1, 1988,  is  9%  percent. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  B.  Mitchell,  Financial  Policy 
Division,  Room  9132,  Department  of 
Housing,  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410.  Telephone  (202)  42&-4325  (this  is 
not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (24 
U.S.C.  1715o)  provides  that  debentures 


issued  under  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD's  regulations  at 
24  CFR  203.405,  203,479,  207.259(e)(6) 
and  220.830.  Each  of  these  regulatory 
provisions  states  that  the  applicable 
rates  of  interest  will  be  published  twice 
each  year  as  a  notice  in  the  Federal 
Register. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 
set  from  time  to  time  by  the  Secretary  of 
HUD,  with  the  approval  of  the  Secretary 
of  the  Treasury,  in  an  amount  not  in 
excess  of  the  interest  rate  determined  by 
the  Secretary  of  the  Treasury  pursuant 
to  a  formula  set  out  in  the  statute. 

The  Secretary  of  the  Treasury  (1)  has 
determined,  in  accordance  with  the 
provisions  of  Section  224.  that  the 
statutory  maximum  interest  rate  for  the 
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period  beginning  July  1, 1988.  is  9% 
percent  and  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  9% 
percent  for  the  six-month  period 
beginning  July  1. 1988.  This  interest  rate 
will  be  the  rate  borne  by  debentures 
issued  with  respect  to  any  insured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  Section  221(g)(4)) 
with  an  insurance  commitment  or 
endorsement  date  (as  applicable)  within 
the  last  six  months  of  1988. 

For  convenience  of  reference.  HUD  is 
publishing  the  following  chart  of 
debenture  interest  rntes  applicable  to 
mortgages  committed  or  endorsed  since 
July  1. 1979: 


Effective  rate 
(percent)— 


6V,.... 
9M..... 
9%.... 
11%.. 
12'/ii.. 
12%.. 
10%.. 
10%.. 
11 '/i.. 
13%.. 
11%.. 
llVi.. 
10%.. 
8%.... 

8 

9 

9%.... 
9%.... 


On  Of  after 


July  1.  1979. 
Jan.  1.  1980 
July  1,  1980 
Jan.  1.  1981 
July  1.  1981. 
Jan.  1,  1982 
Jan.  1.  1983 
Juty  1,  1983. 
Jan.  1.  1984 
July  1,  1984. 
Jan.  1,  1985 
July  1,  1985. 
Jan.  1.  1986 
July  1.  1986. 
Jan.  1,  1987 
Juty  1,  1987. 
Jan.  1,  1988 
July  1.  1988. 


Prior  to 


Jan.  1, 
July  1. 
Jan.  1. 
July  1. 
Jan.  1. 
Jan  1, 
July  1. 
Jan.  1. 
July  1. 
Jan.  1. 
July  1, 
Jan.  1, 
July  1, 
Jan.  1, 
July  1, 
Jan.  1, 
July  1. 


1980. 

1980. 

1981 

1981. 

1982 

1983. 

1983. 

1984. 

19n4. 

1985. 

1985. 

1986. 

1986. 

1987. 

1987. 

1988. 

1988. 


Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  pursuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretary)  will  bear  interest  at  the 
"going  Federal  rate"  in  effect  at  the  time 
the  debentures  are  issued.  The  term 
"going  Federal  rate",  as  used  in  that 
paragraph,  is  defined  to  mean  the 
interest  rate  that  the  Secretary  of  the 
Treasury  determines,  pursuant  to  a 
formula  set  out  in  the  statute,  for  the  six- 
month  periods  of  January  through  June 
and  July  through  December  of  each  year. 
Section  221(g)(4)  is  implemented  in  the 
HUD  regulations  at  24  CFR  221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentures  issued  pursuant  to 
Section  221(g)(4)  during  the  six-month 
period  beginning  July  1. 1988.  is  BVs 
percent. 

HUD  expects  to  publish  its  next  notice 
of  change  in  debenture  interest  rates  in 
January  1989. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exclusions  from 
HUD's  environmental  clearance 


procedures  set  forth  in  24  CFR  50.20(1). 
For  that  reason,  no  environmental 
finding  has  been  prepared  for  this 
notice. 

(Sees.  211.  221.  224.  National  Housing  Act.  12 
U.S.C.  1715b.  17151. 1715o;  sec.  7(d). 
Department  of  HUD  Act.  42  U.S.C.  3535(d)) 

Dated:  July  25, 1988. 
Thomas  T.  Oemery, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
|FR  Doc.  88-17255  Filed  7-29-88;  8:45  am) 
BIUJNG  CODC  4210-27-M 


Office  of  the  Regional  Administrator- 
Regional  Housing  Commissioner 

[Docket  No.  D-88-882] 

Acting  Manager,  Region  IV  (Atlanta); 
Designation  for  Memphis  Office 

AGENCY:  Department  of  Housing  and 
Urban  Development. 

ACTION:  Designation. 

SUMMARY:  Updates  the  designation  of 
officials  who  may  serve  as  Acting 
Manager  for  the  Memphis  Office. 

EFFECTIVE  DATE:  June  29. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  E.  Rollins,  Director.  Management 
Systems  Division.  Office  of 
Administration,  Atlanta  Regional  Office, 
Department  of  Housing  and  Urban 
Development,  Room  634,  Richard  B. 
Russell  Federal  Building,  75  Spring 
Street  SW.,  Atlanta,  Georgia  30303-3388, 
404-331-5199. 

Designation  of  Acting  Manager  for 
Memphis  Office 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Manager  during  the 
absence  of,  or  vacancy  in  the  position 
of.  the  Manager,  with  all  the  powers, 
functions,  and  duties  redelegated  or 
assigned  to  the  Manager:  Provided,  That 
no  official  is  authorized  to  serve  as 
Acting  Manager  unless  all  other 
employees  whose  titles  precede  his/hers 
in  this  designation  are  unable  to  serve 
by  reason  of  absence: 

1.  Deputy  Manager 

2.  Chief,  Property  Disposition  Branch 

3.  Chief,  Valuation  Branch 
This  designation  supersedes  the 

designation  effective  February  25, 1987. 
(52  FR  17482,  May  8,  1987) 

(Delegation  of  Authority  by  the  Secretary 
effective  October  1. 1970  (36  FR  3389. 
February  23, 1971)) 


This  designation  shall  be  effective  as  of 
June  29, 1988. 
Michael  F.  Dalton. 
Acting  Manager.  Memphis  Office. 
[FR  Doc.  88-17256  Filed  7-23-88:  8:45  amj 

BILLING  COOC  4210-01-M 

[Docket  No.  D-88-883] 

Acting  Manager,  Region  IV  (Atlanta), 
Designation  for  Tampa  Office 

AGENCY:  Department  of  Housing  and 
Urban  Development. 

action:  Designation. 

SUMMARY:  Updates  the  designation  of 
officials  who  may  serve  as  Acting 
Manager  for  the  Tampa  Office. 

EFFECTIVE  DATE:  July  1.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  E.  Rollins,  Director,  Management 
Systems  Division,  Office  of 
Administration,  Atlanta  Regional  Office, 
Department  of  Housing  and  Urban 
Development,  Room  634,  Richard  B. 
Russell  Federal  Building,  75  Spring 
Street  SW.,  Atlanta,  Georgia  30303-3388, 
404-331-5199. 

Designation  of  Acting  Manager  for 
Tampa  Office 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Manager  during  the 
absence  of,  or  vacancy  in  the  position 
of,  the  Manager,  with  all  the  powers, 
functions,  and  duties  redelegated  or 
assigned  to  the  Manager  Provided,  That 
no  official  is  authorized  to  serve  as 
Acting  Manager  unless  all  other 
employees  whose  titles  precede  his/hers 
in  this  designation  are  unable  to  serve 
by  reason  of  absence: 

1.  Deputy  Manager. 

2.  Chief,  Property  Disposition  Branch. 

3.  Chief.  Valuation  Branch. 

4.  Chief.  Mortgage  Credit  Branch. 

5.  Chief,  Loan  Management  Branch. 
This  designation  supersedes  the 

designation  effective  February  25. 1987, 
(52  FR  17483.  May  8. 1987). 

(Delegation  of  Authority  by  the  Secretary 
effective  October  1, 1970  (36  FR  3389. 
February  23, 1971)) 

This  designation  shall  be  effective  as  of 
July  1, 1988. 
George  A.  Milbura.  Jr., 
Manager,  Tampa  Office. 
Raymond  A.  Harris, 

Regional  Administrator.  Regional  Housing 
Commissioner.  Office  of  the  Regional 
Administrator. 
|FR  Doc.  88-17257  Filed  7-29-88;  8:45  am] 

BILLING  CODE  4210-01-M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-040-08-4212-12;  A  22435(A)] 

Notice  of  Realty  Action;  Exchange  of 
Public  Land  in  Graham,  Greenlee, 
Cochise  and  Pinal  Counties,  Arizona 
With  the  State  of  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Amendment  notice. 

summary:  The  federal  register 

Notice  published  on  July  17, 1987  at  52 
FR  137  beginning  on  page  27063,  serial 
numbers  A  22435  and  A  22436,  should  be 
amended  to  include  the  following 
offered  State  lands: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  7  S.,  R.  23  E., 

Sec.  7,  lots  1-4  incl.,  EV2,E'/zWV4: 

Sec.  8.  all: 

Sec  9  all' 

Sec.  13,  nV2,SWV4.NV2SE'/4.SW'/4SE'/4: 

Sec.  14,  all; 

Sec.  15,  all: 

Sec.  16,  all: 

Sec.  17,  N'A.SW'/i.NVzSEW.SW'ASE'A; 

Sec.  18,  lots  1-4  incl..  Ey2,Ey2W  V2; 

Sec.  20,  Wy2NE'/4,SEV4NEV4,W'/2,SEV4; 

Sec.  21,  all; 

Sec.  22,  all; 

Sec.  23,  all: 

Sec.  24,  WV2NEy4,SEV4NEy4,W%,SEy4. 
T.  7  S.,  R.  25  E., 

Sec.  24,  that  portion  of  WViNWy4NEy4 
lying  north  of  Golf  Course  Road. 
T.  11  S.,  R.  20  E., 

Sec.  31,  lots  3  and  4,  SEy4NEy4,SEy4; 

Sec.  32.  all. 
T.  14  S..  R.  24., 

Sec.  36.  all. 
T.  14  S.,  R.  25  E.. 

Sec.  32,  all. 
T.  23  S.,  R.  31  E., 

Sec.  33.  NEy4,NViSEy4.SWy4SEV4 

Sec.  34,  NWy4NEy4.NWy4.NEy4SEy4: 

Sec.  35,  SyiNEy4,S'/2. 
T.  23  S.,  R.  32  E., 

Sec.  20.  all; 

Sec.  21.  sy2NEy4,SEy4Nwy4.NEy4Swy4, 

SEVi: 
Sec.  28,  all; 
Sec.  29,  all. 
T.  24  S.,  R.  31  E., 

Sec.  1,  N'/2,SWy4.Wy2SEy4: 

Sec.  2,  all: 

Sec.  3,  NEy4.EyiNWy4,SWy4NWy4.SV4: 

Sec.  4  SEy4NEy4.SWy4,Ey2SEy4; 

Sec.  9,  Ey2NEy4.Wy2,Sy2SEy4; 

Sec.  10.  Ey2: 

Sec.  11,  all; 

Sec.  12,  all: 

Sec.  13,  all; 

Sec.  14,  all: 

Sec.  15.  all: 

Sec.  16,  all; 

Sec.  21.  lots  1-4  incl.  (U.S.  Minerals); 

Sec.  22.  lots  1-4  incl.  (U.S.  Minerals): 

Sec.  23.  lots  1-4  incl.  (U.S.  Minerals): 

Sec.  24,  lots  1-4  incl.  (U.S.  Minerals): 


T.  24  S.,  R.  32  E., 

Sec.  6.  SWy4,Wy2SEM!; 

Sec.  7,  all  (U.S.  Minerals); 

Sec.  8,  all  (U.S.  Minerals); 

Sec.  17,  all  (U.S.  Minerals): 

Sec.  18,  all  (U.S.  Minerals); 

Sec.  19.  lots  1-4  incl.  (U.S.  Minerals): 

Sec.  20,  lots  1-4  incl.  (U.S.  Minerals). 

Containing  24,114.13  acres,  more  or  less  in 
Graham  and  Cochise  Counties. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange 
proposal  may  be  obtained  from  the 
District  Manager,  Safford  District  Office, 
425  E.  4th  Street.  Safford.  Arizona  85546. 
John  A.  Rietz, 
Acting  District  Manager. 

Date:  July  21,  1988. 
(FR  Doc.  88-17241  Filed  7-29-88;  8;45  am) 
BILLING  CODE  4310-32-M 


[NV-930-08-4212-14;  N-48113,  et  al.] 

Battle  Mountain  District;  Tonopah 
Resource  Area;  NV 

agency:  Bureau  of  Land  Management. 
Department  of  the  Interior. 

ACTION:  Realty  action;  Competitive  sale 
of  Federal  land  in  Nye  County.  Nevada. 

SUMMARY:  The  following  described  land 
has  been  examined  and  identified  as 
suitable  for  disposal  by  sale  through 
competitive  bidding  procedures  under 
section  203  and  209  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1713  and  1719)  at  no  less  than  the 
appraised  fair  market  value: 

Mount  Diablo  Meridian 

T.  12  S.,  R.  46  E., 

Sec.  7, 

N-48113.  lot  53, 

N-48560,  lot  60, 

N-48561,  SWV4NEy4SEy4SWy4. 

N^8562,  SEy4NEy4SEy4SWy4, 

N-48563.  Nwy4Nwy4SEy4Swy4, 
N-48564,  swy4Nwy4SEy4Swy4. 

N-48565,  NEy4SWy4SEy4SWy4. 

N-48566,  swy4Swy4SEy4Swy4. 
N^8567.  swy4SEy4SEy4Swy4. 
N-48568.  SEy4SEy4SEy4Swy4. 

Ten  parcels  of  land,  each  containing  2.5 
acres,  for  a  total  of  25  acres. 

The  sale  is  consistent  with  the 
Bureau's  planning  system  and  the 
Esmeralda-Southern  Nye  Resource 
Management  Plan.  The  parcels  are 
isolated.  The  land  is  not  needed  for  any 
resource  program  and  is  not  suitable  for 
management  by  the  Bureau  or  any  other 
Federal  department  or  agency.  The  land 
will  not  be  offered  for  sale  for  at  least  60 
days  after  the  publication  of  this  Notice 
in  the  Federal  Register. 

The  lands  are  not  within  any  Grazing 
Allotment. 


The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  in  accordance  with 
the  Act  of  August  30. 1890  (26  Stat.  391: 
43  U.S.C.  945). 

2.  Oil,  gas,  geothermal  steam  and 
associated  geothermal  resources, 
saleable  and  locatable  minerals, 
together  with  the  right  to  prospect  for, 
mine,  and  remove  these  minerals.  A 
more  detailed  description  of  this 
reservation,  which  will  be  incorporated 
in  the  patent  document,  is  available  for 
review  at  the  Battle  Mountain  District 
Office. 

The  patents  will  be  subject  to  a  50 
foot  easement  for  roads  and  public 
utilities  purposes,  in  favor  of  Nye 
County,  along  the  north,  south,  east,  and 
west  boundaries  of  each  parcel. 

General  Information 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  all  forms  of  appropriation 
under  the  public  land  laws  and  the 
mining  laws.  The  segregative  effect  will 
end  upon  issuance  of  a  patent  to  these 
lands,  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  or  270 
days  from  the  date  of  publication  of  this 
notice,  whichevercomes  first. 

Information  relative  to  the  sale  and 
bidding  procedures  as  well  as  the 
appraised  fair  market  value  of  the 
parcels,  will  be  made  available  to  the 
public  at  a  later  date,  not  less  than  30 
days  before  the  sale. 

The  lands  are  proposed  to  be  offered 
for  sale  by  sealed  bid,  utilizing 
competitive  bidding  procedures. 
Conveyance  of  the  mineral  estates, 
except  for  oil,  gas.  geothermal  steam 
and  associated  geothermal  resources, 
saleable  and  locatable  minerals,  will 
occur  simultaneously  with  the  sale  of 
the  land.  A  bid  will  constitute  an 
application  for  the  mineral  estates 
having  no  known  mineral  values; 
therefore,  all  bids  must  be  accomptnied 
by  a  $50.00  filing  fee  for  conveyance  of 
the  available  mineral  interests. 

For  a  period  of  45  days  from  the  dale 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
P.O.  Box  1420,  Battle  Mountain.  Nevada 
89820.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
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determination  of  the  Department  of  the 

Inferior. 

Michael  C.  MitcheU 

Acting  District  Manager,  Battle  Mountain 
District. 

July  19, 1988. 

(FR  Doc.  88-17242  Filed  7-29-88;  8:45  am] 

BILUNG  CODE  4310-HC-M 


National  Park  Service 

Infomurtion  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
OfHce  of  Management  and  Budget 
Interior  Department  Desk  OfHcer, 
Washington,  DC  20503,  Telephone  202- 
395-7313. 

Title:  Park  Use  Survey— Katmai  MP. 

Abstract-  Results  of  the  survey  will  be 
used  in  operational  planning  and 
management  of  activities  designed  to 
support  actual  public  use  activities  and 
needs. 

Bureau  Form  Number:  None. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Individuals  or  households. 

Annual  Responses:  2,400. 

Annual  Burden  Hours:  180. 

Bureau  Clearance  Officer  Russell  K. 
Olsen.  523-5133. 
Russell  K.  Olsen, 

Chief.  Administrative  Services  Division. 
[FR  Doc.  Ba-17222  Filed  7-29-88;  8;45  amj 

BILUNG  CODE  4310-«I-II 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  ttie  Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the 
telephone  listed  below.  Comments  and 


suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer. 
Washington,  DC  20503.  Telephone,  202- 
395-7313. 

Title:  Park  Use  Survey — Sleeping  Bear 
Dunes. 

Abstract:  Results  of  the  survey  will  be 
used  in  operational  planning  and 
management  of  activities  designed  to 
support  actual  public  use  activities  and 
needs. 

Bureau  Form  Number  None. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Individuals  or  households. 

Annual  Responses:  2,300. 

Annual  Burden  Hours:  383. 

Bureau  Clearance  Officer  Russell  K. 
Olsen,  523-5133. 
Russell  K.  Olsen, 

Chief.  Administrative  Services  Division. 
[FR  Doc  86-17223  Filed  7-29-68;  a4S  amJ 
BILUNG  CODE  4310-02-M 


Chesapeake  and  Ohio  Canal  Nathxiai 
Historical  Park  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  meeting  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park 
Commission  will  be  held  Saturday, 
September  10, 1988  at  the  Mather 
Training  Center,  Harpers  Ferry,  West 
Virginia. 

The  Commission  was  established  by 
Pub.  L.  91-664  to  meet  and  consult  with 
the  Secretary  of  the  Interior  on  general 
policies  and  specific  matters  related  to 
the  administration  and  development  of 
the  Chesapeake  and  Ohio  Canal 
National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows: 
Mrs.  Sheila  Rabb  Weidenfeld, 

Chairman,  Washington,  DC. 
Mrs.  Dorothy  Tappe  Grotos,  Arlington, 

Virginia 
Mr.  Samuel  S.  D.  Marsh,  Bethesda, 

Maryland 
Mr.  Keith  A.  Kirk,  Hancock,  Maryland 
Mr.  James  F.  Scarpelli,  Sr.,  Cumberland, 

Maryland 
Ms.  Elise  B.  Heinz,  Arlington,  Virginia 
Professor  Charles  P.  Poland,  Jr., 

Chantilly,  Virginia 
Captain  Thomas  F.  Hahn, 

Shepherdstown,  West  Virginia 
Colonel  Ralph  Albertazzie,  Martinsburg, 

West  Virginia 
Mr.  Rockwood  H.  Fotiter,  Washington. 

DC. 
Mr.  Barry  A  Passett.  Washington,  D.C 
Mrs.  Jo  Reynolds,  Potomac,  Maryland 


Ms.  Nancy  C.  Long,  Glen  Echo, 

Maryland 
Mrs.  Minny  Pohlmann,  Dickerson, 

Maryland 
Dr.  James  H.  Gilford,  Frederick, 

Maryland 
Mr.  Edward  K.  Miller,  Hagerstown, 

Maryland 
Mrs.  Sue  Ann  Sullivan,  Williamsport 

Maryland 
Mrs.  Josephine  L.  Beynon,  Cumberland, 

Maryland 
Mr.  Robert  L.  Ebert,  Cumberland. 

Maryland 

Matters  to  be  discussed  at  this 
meeting  include: 

1.  Old  and  new  business. 

2.  Superintendent's  report. 

3.  Committee  reports:  Plans  and  Projects 
Committee,  Recreation  Policies  and 
Issues  Committee,  Resource 
Protection  Committee. 

4.  Public  comments. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Richard  L.  Stanton, 
Superintendent,  C&O  Canal  National 
Historical  Park,  P.O.  Box  4,  Sharpsburg. 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters,  Sharpsburg,  Maryland. 

Date:  July  25. 1988. 
Lowell  V.  Stuigill, 

Regional  Director,  National  Capital  Region. 
[FR  Doc.  88-17220  Filed  7-29-88;  8:45  am] 

BILUNG  CODE  4310-70-M 


Delta  Region  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
7:30  p.m.,  CDT.  on  September  15, 1988,  at 
the  St.  Bernard  Parish  Police  Jury 
Conference  Room.  8201  West  Judge 
Perez  Drive.  Chalmette,  Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  section  907  of  Pub.  L.  95-625  (18 
U.S.C.  230f),  as  amended,  to  advise  the 
Secretary  of  the  Interior  in  the  selection 
of  sites  for  inclusion  in  Jean  Lafitte 
National  Historical  Park,  and  in  the 
implementation  and  development  of  a 
general  management  plan  and  of  a 
comprehensive  interpretive  program  of 
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the  natural,  historic,  and  cultural 
resources  of  the  Region. 

The  matters  to  be  discussed  at  this 
meeting  include: 
— Planning  and  Development  Committee 

Report. 
— Natural  Systems  Committee  Report. 
— Acadian  House. 
— New  Commission  Members. 
— Update  on  Cooperative  Agreements. 
— Update  on  Acadian  Centers. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Jean  Lafitte  National 
Historical  Park. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
M.  Ann  Belkov,  Superintendent,  Jean 
Lafitte  National  Historical  Park,  U.S. 
Customs  House,  423  Canal  Street,  Room 
210,  New  Orieans,  Louisiana  70130-2341, 
telephone  504/509-3882.  Minutes  of  the 
meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  the  office  of  Jean  Lafitte  National 
Historical  Park. 

Date:  July  21. 1988. 
John  E.  Cook, 

Regional  Director.  Southwest  Region. 
IFR  Doc.  88-17219  Rled  7-29-68;  8:45  am) 

BILUNG  CODE  4310-70-M 


National  Capital  Region,  Public  Affairs; 
Public  Meeting 

The  National  Park  Service  is  seeking 
public  comments  and  suggestions  on  the 
planning  of  the  1988  Christmas  Pageant 
of  Peace,  which  opens  December  15  on 
the  Ellipse,  south  of  the  White  House. 

A  public  meeting  will  be  held  at  10:30 
a.m.,  Thursday,  October  6,  at  the 
National  Capital  Region  Building,  1100 
Ohio  Drive,  SW.,  2nd  floor  conference 
room,  (Room  234),  Washington,  DC. 

Interested  persons  who  would  like  to 
comment  at  the  meeting  should  notify 
the  National  Park  Service  by  September 
30  by  calling  the  Office  of  the  Public 
Affairs  between  9  a.m.  and  4  p.m., 
weekdays  at  485-9666.  Persons  who 
cannot  attend  the  meeting  can  send 
written  comments  to  Regional  Director, 
National  Capital  Region,  1100  Ohio 
Drive,  SW.,  Washington,  DC  20242. 

Date:  July  26. 1988. 
ManuB  J.  Fish,  Jr., 

Regional  Director,  National  Capital  Region. 
|FR  Doc.  88-17221  Filed  7-29-88;  8:45  am] 

BILUNG  COOE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sub-No.  261X)1 

CSX  Transportation,  Inc.; 
Abandonment  Exemption;  Greenville 
County,  SC 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  approximately  2.36-mile  line  of 
railroad  between  Valuation  Station 
19-1-81  and  Valuation  Station  1793-1-00 
at  Greenville,  SC,  in  Greenville  County, 
SC. 

Applicant  has  certified  that  (1)  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  forma]  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  September  1, 
1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues '  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)*  must  be  filed  by  August 
12. 1988,  and  petitions  for 


'  A  stay  will  be  routinely  is«ued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  enviroiunental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  Investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-No. 
8).  Exemption  of  Out-of-Service  Rail  Lines  (not 
printed),  served  March  8, 1988. 

'  See  Exemption  of  Roil  Line  Abandonments  or 
Discontinuance — Offers  of  Finonctal  Assistance,  4 
I.C.C.  2d  164  served  December  21. 1987.  and  final 
rules  published  in  the  Federal  Register  on  December 
22. 1987  (52  FR  48440-I8446). 


reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  August  22, 
1988  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Patricia  Vail, 
500  Water  Street,  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (See)  will  prepare  an 
environmental  assessment  (EA).  See 
will  serve  the  EA  on  all  parties  by 
August  7, 1988.  Other  interested  persons 
may  obtain  a  copy  of  the  EA  from  See 
by  writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Carl  Bausch, 
Chief,  See  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  July  22, 1988. 

By  the  Commission.  Jane  F.  MackalL 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-17109  Filed  8-1-88;  8:45  amj 

BItJJNG  CODE  703S-01-M 


[Docket  No.  AB-55  (Sut>-No.  251X)1 

CSX  Transportation,  Inc.; 
Abandonment  Exemption;  Loudon 
County,  TN 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  approximately  3.2-mile  line  of 
railroad  between  milepost  LKT-302.3  at 
Jena,  TN.  and  milepost  LKT-305.5  at 
Greenback,  TN,  in  Loudon  County,  TN. 

Applicant  has  certified  that  (1)  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 
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As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  September  1. 
1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  *  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  «  must  be  filed  by  August 
12, 1988,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  August  22, 
1988  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Patricia  Vail, 
500  Water  Street,  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (See)  will  prepare  an 
environmental  assessment  (EA).  See 
will  serve  the  EA  on  all  parties  by 
August  7, 1988.  Other  interested  persons 
may  obtain  a  copy  of  the  EA  from  See 
by  writing  to  it  (Room  3115.  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Carl  Bausch, 
Chief,  See  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  July  22. 1988. 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parle  No.  274  (Sub-No. 
8).  Exemption  of  Oul-of-Service  Rail  Lines  (not 
printed),  served  March  B,  1988. 

'See  Exemption  of  Rail  Line  Abondonmonis  or 
Discontinuance — Offers  of  Financial  Assiatonce.  4 
I.C.C.  2d  164  8er%ed  December  21. 1987,  and  final 
Piles  published  in  the  Feilefal  Register  on  December 
22. 1987  (52  FR  48440-48446). 


By  the  Cotnmission.  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  88-17108  Filed  8-1-83;  8;45  am] 
BILLING  COOE  703S-01-M 


[Docket  No.  AB-298  (Sut>-No.  IX)] 

Iowa  Southern  Railroad  Co.; 
Exemption;  Abandonment  In 
Pottawattamie,  Mills,  Fremont,  and 
Page  Counties,  lA 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  49  U.S.C.  10903,  et  seq.. 
the  abandonment  by  Iowa  Southern 
Railroad  Company  of  61.5  miles  of  main 
track  and  3  miles  of  additional  side 
track  and/or  terminal  track  in 
Pottawattamie,  Mills,  Fremont,  and  Page 
Counties,  lA,  subject  to  employee 
protective  conditions,  a  public  use 
condition,  and  environmental  conditions 
with  respect  to  the  salvaging  of  the  rail 
on  the  line. 

DATES:  Formal  expressions  of  intent  to 
file  an  offer  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  August  11, 1988.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  has  been  received, 
this  exemption  will  be  effective  on 
August  16, 1988.  Petitions  for 
reconsideration  must  be  filed  by  August 
22, 1988. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-298  (Sub-No.  1)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Richard  L. 
Barr,  76  S.  Sierra  Madre,  #230, 
Colorado  Springs,  CO  80903. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  275-7245. 

[TDD  for  hearing  impaired:  (202)  275- 
1721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building.  Washington  DC  20423,  or  call 
(202)  28»-4357/4359  (D.C.  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 


services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts.  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  July  21, 1988. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Andre.  Commissioners 
Sterrelt.  Simmons,  and  Lamboley. 
Commissioner  Lamboley  was  absent  and  did 
not  participate  in  the  disposition  of  this 
proceeding. 

Noreta  R.  McGee, 


'  See  Exemption  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  184  (1987)  and  final  rules 
published  in  the  Federal  Register  on  December  2Z 
1987  (52  FR  43440-48446). 


Secretary. 

[FR  Doc.  88-17229  Filed  7-29-88;  8:45  am) 

BILLING  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Pursuant  to  the  National  Cooperative 
Research  Act  of  1984; 
Microelectronics  Center  of  North 
Carolina 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  et  seq.  ("the  Act"),  the 
Microelectronics  Center  of  North 
Carolina  ("MCNC")  has  filed  on  June  7, 
1988,  a  wriiten  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  nature 
and  objectives  of  the  MCNC  joint 
research  and  development  program  and 
(2)  the  identities  of  the  parties  involved 
in  the  program.  The  notification  was 
filed  for  the  purpose  of  invoking  the 
Act's  provision  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  research  and 
development  program  and  its  general 
area  of  planned  activities  are  given 
below. 

MCNC  is  one  institution  along  with 
six  other  participating  institutions 
comprising  a  consortium  of  seven  North 
Carolina  nonprofit  institutions  with 
educational  and  research  programs  that 
support  next-generation 
microelectronics  technology.  MCNC 
enhances  these  programs  through  its 
advanced  manufacturing  research 
capability  and  promotes 
commercialization  of  newly  developed 
technologies  into  direct  application  in 
industry. 

MCNC's  specific  objectives  include 
planning,  developing,  constructing, 
maintaining  and  operating  related 
integrated-circuit  facilities  to  support 
microelectronics  education  and  research 
in  the  participating  institutions; 
providing  coordination  and  stimuli  for 
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research  in  microelectronics  in  the 
participating  institutions,  and 
developing  and  improving  research 
faciHties  and  broadening  opportunities 
for  scientific  and  educational  research 
activities  by  all  of  the  participating 
institutions;  operating  microelectronics 
design  and  fabrication  facilities  in 
furtherance  of  the  charitable, 
educational,  and  scientific  purposes  of 
the  Corporation;  and  assisting  agencies 
of  North  Carolina  State  Government  to 
establish  and  maintain  effective 
working  relationships  with  industry. 

The  MCNC  Central  Laboratory 
maintains  a  cooperative  educational  and 
scientific  research  effort  through  a 
Research  Program  wherein  MCNC  staff 
and  other  consortium  members' 
students,  faculty  and  staff  conduct 
research  and  develop  technology 
relative  to  microelectronics.  In 
furtherance  of  this  cooperative  research 
effort  and  to  maintain  links  with 
industry,  MCNC  conducts  an  Industrial 
Affiliates  program,  whereby  "Resident 
Professionals"  from  various  companies 
are  assigned  to  the  MCNC  Central 
Laboratory  and  act  as  MCNC  staff 
members  for  a  period  of  time.  The 
Resident  Professionals  are  an  integral 
part  of  the  Research  Program  and 
interact  with  all  other  researchers. 
The  Industrial  Affilates  program 
provides  for  in-depth  interaction  by  the 
Resident  Professionals,  and  an  Industry 
Executive  Council  comprised  of  affiliate 
representatives  which  identifies,  for 
MCNC  consideration,  research  priorities 
relevant  to  industrial  application. 
Additionally,  affiliates  who  manufacture 
equipment  may  place  equipment  at 
MCNC  for  development  of  capability 
with  the  support  of  the  MCNC 
community.  When  pooled  research 
sponsored  by  affiliates  yields 
inventions,  affiliates  get  the  advantage 
of  early  acces  to  these  inventions  for 
their  internal  use.  MCNC  also  gives 
Industrial  Affiliates  priority  access  to 
appropriate  contract  research 
capabilities  when  available. 

The  current  MCNC  Industrial 
Affiliates  are  as  follows:  Airco 
Industrial  Gases,  Cadence  Design 
Systems,  Inc..  Digital  Equipment 
Corporation,  E.I.  Du  Pont  De  Nemours  & 
Company,  Inc.,  General  Signal 
Corporation,  General  Electric  Company, 
International  Business  Machines 
Corporation,  Megatest  Corporation, 
Northern  Telecom,  Inc.  and  Shipley 
Company,  Inc. 

The  six  nonprofit  institutions  working 
closely  with  MCNC  are  as  follows:  Duke 
University,  North  Carolina  A&T  State 
University,  North  Carolina  State 
University.  University  of  North  Carolina 
at  Chapel  Hill.  University  of  North 


Carolina  at  Charlotte,  and  the  Research 
Triangle  Institute. 
Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  88-17248  Filed  7-29-88;  8:45  am] 
BILUNG  CODE  4410-01-41 


Bureau  of  Prisons 

National  Institute  of  Corrections; 
Annual  Program  Plan  and  Academy 
Training  Schedule 

The  National  Institute  of  Corrections 
(NIC).  U.S.  Department  of  Justice,  has 
released  its  "Annual  Program  Plan  and 
Academy  Training  Schedule  for  Fiscal 
Year  1989."  The  document  describes  the 
Institute's  program  of  training,  technical 
assistance,  information  services, 
research/evaluation,  and  policy 
development  projects  planned  for  the 
next  fiscal  year.  It  also  describes  the 
Institute's  schedule  of  training  seminars 
to  be  conducted  by  the  NIC  National 
Academy  of  Corrections  and  contains 
application  forms. 

"To  obtain  a  copy  of  the  document, 
contact  the  National  Institute  of 
Corrections,  320  First  Street  NW.. 
Washington,  DC  20534.  Telephone  202- 
724-8449;  TDD  for  hearing  impaired, 
202-724-3156. 
Raymond  C.  Brown, 
Director. 
[PR  Doc.  88-17300  Filed  7-29-68;  8:45  am) 

BILUNG  CODE  1S10-01-M 


NUCLEAR  REGULATORY 
COIMIMISSION 

Energy;  Permanent  Disposal  of  High- 
Level  Radioactive  Waste  and  Spent 
Nuclear  Fuel;  Memorandum  of 
Understanding 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  Memorandum  of 

Understanding  between  the  Nuclear 

Regulatory  Commission  and  the 

Department  of  Energy. 

SUMMARY:  On  July  20, 1988,  the  Nuclear 
Regulatory  Commission  and  the 
Department  of  Energy,  entered  into  the 
Memorandum  of  Understanding  below. 
The  purpose  of  the  MOU  is  to  establish 
the  terms  under  which  the  NRC  will  be 
reimbursed  from  the  Nuclear  Waste 
Fund  for  NRC  pre-application  activities 
related  to  the  disposal  of  high-level 
radioactive  waste  and  spent  fuel  in  a 
geologic  repository. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  M.  Scroggins,  Deputy  Director 
for  Financial  Management  &  Controller, 


U.S.  Nuclear  Regulatory  Commission. 

Washington,  DC  20555.  Telephone  (301) 

492^750. 

Samuel ).  Chilk. 

Secretary  of  the  Commission. 

Memorandum  of  Understanding 
Between  the  United  States  Nuclear 
Regulatory  Conunission  and  the  United 
States  Department  of  Energy 

The  Memorandum  of  Understanding 
establishes  general  policy  and 
procedures  regarding  the  Nuclear 
Regulatory  Commission's  (NRC) 
recovery  of  the  costs  it  incurs  in 
performing  pre-license  application 
activities  related  to  the  disposal  of  high- 
level  radioactive  waste  and  spent  fuel  in 
a  geologic  repository.  NRC  costs  are  to 
be  recovered  from  the  Nuclear  Waste 
Fund  managed  by  the  Department  of 
Energy  (DOE). 

I.  Introduction 

A.  Background 

In  section  III  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended  (NWPA), 
Congress  made  clear  that  while  the 
Federal  Government  has  the 
responsibility  to  provide  for  the 
permanent  disposal  of  high-level 
radioactive  waste  and  spent  nuclear 
fuel,  the  costs  of  disposal  should  be 
borne  by  the  generators  and  owners  of 
the  waste  and  spent  fuel.  To  implement 
this  policy.  Congress  in  section  302  of 
the  NWPA  established  the  Nuclear 
Waste  Fund.  The  Fund  consists  of 
payments  from  the  owners  and 
generators  of  high-level  radioactive 
waste  and  spent  nuclear  fuel.  Section 
302  authorizes  the  Secretary  of  Energy 
to  make  expenditures  from  the  Fund  for 
activities  under  Titles  I  and  II  of  the 
NWPA.  This  would  include  appropriate  - 
reimbursement  of  NRC  costs. 

B.  Purpose 

The  purpose  of  this  Memorandum  of 
Understanding  is  to  set  forth  the 
activities  to  be  performed  by  the  NRC 
during  the  pre-license  appHcation  phase 
of  the  Civilian  Radioactive  Waste 
Management  Program  for  which  costs 
shall  be  paid  from  the  Nuclear  Waste 
Fund,  and  to  establish  general 
procedures  for  the  payment  of  such 
costs  from  the  Nuclear  Waste  Fund.  The 
primary  objective  of  these  activities  is  to 
identify  and  resolve  issues  to  the  extent 
possible  prior  to  Ucense  application.  The 
parties  intend  to  enter  into  another 
Memorandum  of  Understanding  at  a 
later  date  to  provide  for  NRC  recovery 
of  its  post-license  application  costs. 
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C.  Authority 

This  Memorandum  of  Understanding 
is  in  accordance  with  the  provisions  of 
sections  111.  113. 114,  and  302  of  the 
NWPA. 

D.  Policy 

Consistent  with  the  NWPA,  both  the 
NRC  and  DOE's  Office  of  Civilian 
Radioactive  Waste  Management 
(OCRWM)  agree  that  it  is  in  the  best 
interest  of  the  Nuclear  Waste 
Management  Program  for  NRC  to  review 
OCRWM  activities  during  the  pre- 
license  application  phase  so  that  issues 
can  be  identified  and  resolved  to  the 
extent  possible  prior  to  the  submission 
of  a  license  application  by  OCRWM. 
OCRWM  agrees  to  reimburse  from  the 
Nuclear  Waste  Fund  all  reasonable 
costs  that  are  incurred  by  the  NRC  as  a 
direct  result  of  NRC's  pre-license 
application  consultations  provided  to 
the  OCRWM  program.  Activities  for 
which  costs  will  be  recovered  from  the 
Nuclear  Waste  Fund  are  as  follows:  (1) 
The  development  of  NWPA  regulatory 
requirements  and  technical  guidance 
(technical  guidance  in  the  form  of 
regulatory  guides,  rules,  or  other 
appropriate  management  approved 
guidance,  consultation  with  DOE,  Stales, 
and  Indian  Tribes,  and  changes  to  10 
CFR  2  to  accommodate  the  licensing 
support  system  and  improve  the  review 
and  hearing  process  to  meet  the 
mandated  three-year  licensing 
schedule);  (2}  the  development  of 
technical  assessment  capability  fur 
repository  licensing  reviews;  (3)  the 
development  and  implementation  of 
quality  assurance/quality  control  and 
inspection  programs  for  NWPA 
activities;  (4)  site  characterization 
reviews  (conducting  pre-license 
application  reviews  of  OCRWM  and 
OCRWM  contractor  NWPA  activities, 
conducting  pre-license  application 
reviews  of  the  environmental  impact 
statement  (EIS)  resulting  from  the 
repository  program  including  those 
activities  required  to  make  the  EIS 
acceptable  for  adoption  by  NRC);  (5)  the 
review  of  transport  packages  certificate 
applications  and  technical  issues  related 
to  package  certification;  (6)  the  review 
of  pre-license  application  activities 
relating  to  a  monitored  retrievable 
storage  (MRS)  facility;  (7)  the  conduct  of 
high-level  waste  research  ncccssarj*  to 
support  NRC  regulatory  activities 
directly  related  to  the  repository  MRS 
or  transportation  aspects  of  the 
program;  (8)  activities  relating  to  the 
disposal  of  defense  high-level  waste  in 
the  geologic  repository;  (9)  the  cost  of  an 
independent  auditor  performing  audits 
of  NRC  costs  covered  by  this 


Memorandum;  and  (10)  that  portion  of 
the  costs  of  the  following  that  arise 
solely  as  a  result  of  NRC's  pre-license 
application  consultations  with  the 
OCRWM  program:  (a)  NRC  staffs  legal 
support  for  NWPA  activities:  (b)  Atomic 
Safety  and  Licensing  Board  and  Atomic 
Safety  Licensing  Appell  Panel  expenses 
related  to  NWPA  issues;  (c)  reviews  of 
NWPA  activities  conducted  by  NRC's 
Advisory  Committee  on  Nuclear  Waste; 
and  (d)  services  provided  by  NRC's 
Office  of  Governmental  and  Public 
Affairs  related  to  NWPA  issues.  In 
carrying  out  its  responsibilities  covered 
by  this  Memorandum  of  Understanding, 
the  NRC  will  avoid  unnecessary 
duplication  of  activities  performed  by 
DOE. 

Additional  activities  may  be  added  to 
those  listed  above,  after  consultation 
between  OCRWM  and  NRC. 

II.  Management  and  Program  Guidelines 

As  soon  as  practicable,  following  the 
end  of  each  fiscal  year,  the  NRC  shall 
provide  the  DOE  with  a  statement 
certified  by  an  independent  auditory 
setting  forth  the  amount  DOE  is 
obligated  to  pay  for  NRC's  costs 
incurred  for  work  as  defined  in  this 
MOU  during  the  fiscal  year  just 
completed.  DOE  shall  promptly, 
following  the  appropriation  of  funds, . 
deposit  into  the  General  Fund  of  the 
Treasury  of  the  United  States  a  sum 
equal  to  the  certified  NRC  costs.  If  in 
any  year,  the  NRC  audited  costs 
significantly  exceed  the  funds  available 
for  NRC  reimbursement  based  upon 
funds  appropriated  to  OCRWM.  DOE 
shall  promptly  notify  the  NRC  so  that  a 
payment  schedule  can  be  set. 

The  NRC  shall  provide  OCRWM,  prior 
to  June  of  each  year,  with  an  estimate  of 
the  costs  NRC  expects  to  incur  during 
the  next  three  fiscal  years.  These 
estimates  shall  include  a  description  of 
anticipated  work  and  an  explanation  of 
how  these  amounts  were  derived.  This 
information  shall  be  included  in  NRC's 
budget  submission  to  the  Office  of 
Management  and  Budget. 

Further  details  regarding  billing  and 
payment  will  be  set  forth  in  the  annual 
Interagency  Agreement  between  the 
NRC  and  the  Department  of  Energy. 

III.  Administration 

This  Memorandum  of  Understanding 
may  be  modified  or  amended  by  written 
agreement  between  NRC  and  OCRWM 
and  terminated  by  either  party  upon  60- 
day  written  notice  to  the  other  party. 
This  Memorandum  of  Understanding  is 
effective  when  signed  by  both  parties. 

The  following  signatures  constitute 
acceptance  of  this  agreement. 


Nuclear  Rcgulatorj-  Commission. 

Date:  July  20. 1988. 
Victor  Stello.  )r., 

Executive  Director  of  Operations. 
Department  of  Energy. 

Date:  July  18. 1988. 
Charles  E.  Kay. 

Acting  Director.  Office  of  Civilian 
Radioactive  Waste  Managewent. 
[PR  Doc.  88-17273  Filed  7-29-88:  8:45  am) 

BILUNG  COOE  75«O-01-4i 


[Docket  No.  50-416] 

Mississippi  Power  &  Light  Co.  et  al.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
of  Facility  Operating  License  No.  NPF- 
29  issued  to  Mississippi  Power  &  Light 
Company.  System  Energy  Resources. 
Inc..  and  South  Mississippi  Electric 
Power  Associates,  (the  licensees),  for 
operafion  of  the  Grand  Gulf  Nuclear 
Station  (GGNS),  Unit  1.  located  in 
Claiborne  County.  Mississippi. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
change  the  onsite  diesel  generator  test 
schedule  in  the  Technical  Specifications 
(TS)  by  changing  the  criterion  for  more 
frequent  testing. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  April  8. 1988.  as 
supplemented  by  letter  dated  June  21. 
1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  in  order  to  reduce  the  ware  of 
diesel  generators  due  to  the  frequent 
testing  required  by  the  present  TS. 

Environmentol  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  change  to  TS 
and  has  concluded  that  the  proposed 
amendment  would  not  adversely  affect 
plant  safety.  Therefore,  the  proposed 
amendment  does  not  significantly 
increase  the  probability  or 
consequences  of  any  accident.  The 
Commission  also  concludes  that  the 
amendment  involves  no  significant 
increase  in  the  amounts  and  no 
significant  change  in  the  types  of  any 
effluents  that  may  be  released  offsite 
and  that  there  should  be  no  significant 
increase  in  individual  or  cumulative 
occupational  radiation  exposure. 
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Accordingly,  the  Commissioin  concludes 
that  this  proposed  action  would  result  in 
no  significant  radiological 
environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  requirements 
with  respect  to  installation  or  use  of  a 
facility  component  located  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  Grand  Gulf 
Nuclear  Station  Units  1  and  2,  dated 
September  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  8, 1988,  as 
supplemented  June  21, 1988,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW.,  Washington.  DC, 
and  at  the  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 


Dated  at  Rockville.  Maryland,  this  25th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director.  Project  Directorate  ll-l.  Division  of 
Reactor  Projects  l/ll  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-17274  Filed  7-29-88;  8;45  am] 
BILLING  CODE  7590-01-M 

IDocket  No.  50-271] 

Vermont  Yankee  Nuclear  Power  Corp.; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  ^o.  DPR- 
28,  issued  to  Vermont  Yankee  Nuclear 
Power  Corporation  (the  licensee),  for 
operation  of  Vermont  Yankee  Nuclear 
Power  Station. 

Identiflcation  of  Proposed  Action 

The  amendment  would  consist  of 
changes  to  the  operating  license  and 
Technical  Specifications  (TSs)  and 
would  authorize  an  increase  of  the 
storage  capacity  of  the  spent  fuel  pool 
(SEP)  from  2000  fuel  assemblies  to  2870 
fuel  assemblies. 

The  amendment  to  the  TSs  is 
responsive  to  the  licensee's  application 
dated  April  25, 1986.  The  NRC  staff  has 
prepared  an  Environmental  Assessment 
of  the  Proposed  Action,  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Expansion  of  Spent  Fuel  Pool,  Facility 
Operating  License  No.  DPR-28,  Vermont 
Yankee  Nuclear  Power  Corporation, 
Vermont  Yankee  Nuclear  Power  Station, 
Docket  No.  50-271." 

Summary  of  Environmental  Assessment 

The  Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel  (NUREG-0575),  Volumes  1- 
3,  concluded  that  the  environmental 
impact  of  interim  storage  of  spent  fuel 
was  negligible  and  the  cost  of  the 
various  alternatives  reflected  the 
advantage  of  continued  generation  of 
nuclear  power  with  the  accompanying 
spent  fuel  storage.  Because  of  the 
differences  in  SEP  designs,  the  FGEIS 
recommended  evaluating  SFP 
expansions  on  a  case-by-case  basis. 

For  the  Vermont  Yankee  Nuclear 
Power  Station,  the  expansion  of  the 
storage  capacity  of  the  SFP  will  not 
create  any  significant  additional 
radiologicc!  effect"?  or  non-radiological 
environmental  impacts. 


The  additional  whole  body  dose  that 
might  be  received  by  an  individual  at 
the  site  boundary  is  less  than  0.1 
millirem  per  year;  the  estimated  dose  to 
the  population  within  a  40-mile  radius  is 
estimated  to  be  less  than  0.1  person-rem 
per  year.  These  doses  are  small 
compared  to  the  fluctuations  in  the 
annual  dose  this  population  receives 
from  exposure  to  background  radiation. 
The  occupational  radiation  dose  for  the 
proposed  operation  of  the  expanded 
spent  fuel  pool  is  estimated  to  be  less 
than  one  percent  of  the  total  annual 
occupational  radiation  exposure  for  this 
facility. 

The  only  non-radiological  impact 
affected  by  the  SFP  expansion  is  the 
waste  heat  rejected  to  the  Connecticut 
River.  The  increase  in  total  plant  waste 
heat  is  less  than  0.1%.  There  is  no 
significant  environmental  impact 
attributable  to  the  waste  heat  from  the 
plan  due  to  this  very  small  increase. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
spent  fuel  pool  expansion  to  the  facility 
relative  to  the  requirements  set  forth  in 
10  CFR  Part  51.  Based  on  this 
assessment,  the  staff  concludes  that 
there  are  no  significant  radiological  or 
non-radiological  impacts  associated 
with  the  proposed  action  and  that  the 
issuance  of  the  proposed  amendment  to 
the  license  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  Therefore,  pursuant  to  10 
CFR  51.31,  an  environmental  impact 
statement  need  not  be  prepared  for  this 
action 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  to  the  Technical 
Specifications  dated  April  25, 1986  and 
additional  information  provided  by  the 
licensee  in  letters  dated  August  1, 
September  26,  October  21,  November  24. 
and  December  15, 1986,  February  25 
March  19,  March  31,  April  9,  April  13, 
May  22,  June  11,  September  1.  and 
December  11, 1987;  and  March  2  and 
June  7, 1988;  (2)  the  FGEIS  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel  (NUREG-0575);  (3)  the 
Final  Environmental  Statement  for  the 
Vermont  Yankee  Nuclear  Power  Station. 
July  1972;  and  (4)  the  Environmental 
Assessment  dated  July  25, 1988.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  20555  and  at  the  Brooks 
Memorial  Library,  224  Main  Street, 
Brattleboro,  Vermont  05301. 
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Dated  at  Rockville,  Maryland,  this  25th  day 
of  July  196a 

For  the  Nuclear  Regulatory  Commission. 

Victor  Nerses, 

Acting  Director.  Project  Directorate  1-3. 

Division  of  Reactor  Projects.  ////. 

(FR  Doc.  88-17276  Filed  7-29-88;  8;45  am) 

WLUNG  CODE  7S9O-01-M 


[Docket  No.  50-397] 

Washington  Put>lic  Power  Supply 
System,  Nuclear  Project  No.  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  Part  20 
Appendix  A.  footnote  d-2(c).  to  the 
Washington  Public  Power  Supply 
System  (WPPSS),  who  holds  Facility 
Operating  License  No.  NPF-21,  which 
authorizes  operation  of  WPPSS  Nuclear 
Project  No.  2  (WNP-2).  WNP-2  utilizes  a 
boiling  water  reactor  and  is  located  in 
Benton  County,  Washington. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

Appendix  A  sets  forth  protection 
factors  for  use  in  the  selection  of 
respiratory  protective  devices  where  the 
airborne  contaminants  have  been 
identified  and  the  possible 
concentrations  are  known.  Footnote  d- 
2(c)  of  that  Appendix  states  that  no 
allowance  is  to  be  made  for  the  use  of 
sorbents  against  radioactive  gases  or 
vapors.  The  exemption  would  allow  the 
use  of  a  protection  factor  of  50  for  Mine 
Safety  Appliances  (MSA)  GMR-I 
canisters  for  radioiodine  atmospheres. 

The  Need  for  the  Proposed  Action 

The  exemption  would  make 
permissible  the  utilization  of  the  GMR-I 
air-purifying  respirator  in  lieu  of 
supplied  air  or  self  contained  breathing 
apparatus.  The  licensee  contends  that 
this  will  reduce  the  physical  stress  on 
workers,  resulting  in  an  associated 
reduction  in  personnel  exposure. 

Environmental  Impacts  of  the  Proposed 
Action 

There  are  no  significant 
environmental  impacts  of  the  proposed 
action.  The  proposed  exemption 
pertains  to  the  selection  of  breathing 
apparatus  to  be  used  by  workers  in 
areas  potentially  contaminated  by 
radiation.  The  staff  has  determined  that 
the  proposed  exemption  involves  no 
significant  change  in  the  types  and  no 
significant  change  in  the  amounts  of  any 


effluents  that  may  be  released  offsite, 
and  that  there  is  no  significant  increase 
in  individual  or  cumulative  occupational 
radiation  exposure.  In  fact  the  intent  of 
the  action  is  to  allow  the  licensee  to 
achieve  a  reduction  in  occupational 
radiation  exposure. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

We  have  concluded  that  there  is  no 
measurable  environmental  impact 
associated  with  the  proposed 
exemption.  The  principal  alternative 
would  be  to  deny  the  requested 
exemption.  Denial  would  not  reduce 
environmental  impacts  of  plant 
operation,  and  would  not  allow  the 
licensee  to  achieve  the  reduction  in 
exposure  of  plant  workers  to  radiation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  "Final  Environmental  Statement 
Related  to  the  Operation  of  WPPSS 
Nuclear  Project  No.  2".  dated  December 
1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  May  10, 1988  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington.  DC, 
and  at  the  Richland  Public  Library,  Swift 
and  Northgate  Streets.  Richland, 
Washington  99352. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  luly.  1968. 


For  the  Nuclear  Regulatory  Commission. 
Robert  B.  Samworth, 

Senior  Project  Manager.  Project  Directorate 
V.  Division  of  Reactor  Projects — ///.  IV.  V  and 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  8&-17277  Filed  7-29-86;  8:45  am] 

BILUNG  COOE  7S90-01-M 


[Docket  No.  50-029] 

Yankee  Atomic  Electric  Co.;  Issuance 
of  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  113  to  Facility 
Operating  License  No.  DPR-3  issued  to 
Yankee  Atomic  Electric  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Yankee  Nuclear  Power  Station  located 
neaer  Rowe,  Massachusetts.  The 
amendment  was  effective  as  of  the  date 
of  issuance. 

The  amendment  changes  the 
Technical  Specifications  to  permit  loads 
of  greater  than  900  pounds  to  travel  over 
the  spent  fuel  pit  to  enable  removal  of 
control  rods  from  the  spent  fuel  pit. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
March  17. 1988  (53  FR  8828).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  (53  FR  27416) 
related  to  the  action  and  has  concluded 
that  an  environmental  impact  statement 
is  not  warranted  and  that  the  issuance 
of  this  amendment  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  January  15, 1988, 
March  31, 1988  and  May  19, 1988,  (2) 
Amendment  No.  113  to  License  No. 
DPR-3  and  (3)  the  Commission's  related 
Safety  Evaluation  and  Environmental 
Assessment. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
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NW.,  Washington.  DC  and  at  the  Local 
Public  Document  Room,  Greenfield 
Community  College.  1  College  Drive, 
Greenfield.  Massachusetts  01301.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  July,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Neraes, 

Project  Manager,  Project  Directorate  1-3. 
Division  of  Reactor  Projects-I/Il. 
(FR  Doc.  88-17278  Filed  7-29-88;  8:45  am] 

BILLING  CODE  7S90-01-M 

[Docket  No.  50-416] 

System  Energy  Resources,  Inc.,  et  al.; 
Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29  issued  to  Mississippi  Power  &  Light 
Company,  South  Mississippi  Electric 
Power  Association  and  System  Energy 
Resources,  Inc.  (the  licensees)  for 
operation  of  the  Grand  Gulf  Nuclear 
Station,  Unit  1,  located  in  Claiborne 
County,  Mississippi. 

The  proposed  amendment  would 
change  Technical  Specification  3/4.3.1. 
"Reactor  Protection  System  (RPS) 
Instrumentation"  and  associated  Bases 
3/4.3.1  to  increase  surveillance  intervals 
for  channel  functional  tests  of  most  RPS 
instrumentation  and  allow  more  time  to 
complete  actions  when  inoperable 
instrumentation  is  found. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  August  31. 1988.  the  licensees  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  '  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 


Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  of  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  reqtesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 


be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Elinor 
G.  Adensam;  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Nicholas  S.  Reynolds, 
Esquire,  Bishop,  Liberman,  Cook,  Purcell 
and  Reynolds,  1200  17th  Street  NW.. 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  30, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC. 
20555,  and  at  the  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Dated  at  Rockville,  Maryland,  this  25th  day 
ofluly  1988. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director,  Project  Directorate  II-l,  Division  of 
Reactor  Projects  ////,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  88-17275  Filed  7-29-68:  8:45  am] 
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OFFICE  OF  THE  UNITEO  STATES 
TRADE  REPRESENTATIVE 

Request  for  Publie  Comments  in 
Connection  With  Presidential  Review 
of  Exclusion  Order  Under  Section  337 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Request  for  ptiblic  comments  on 
the  exclusion  order  issued  by  the  U.S. 
International  Trade  Commission 
(Commission]  in  Certain  High  Intensity 
Retroreflective  Sheeting,  Inv.  No.  337- 
TA-26a 

SUMMABY:  On  July  15. 1988.  the 
Commission  referred  to  the  President  for 
review  its  determination  that  there  is  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  in  the 
importation  into  the  United  States,  and 
in  the  sale,  of  certain  high  intensity 
retroreflective  sheeting  because  of 
infringement  of  certain  claims  of  U.S. 
Letters  Patent  4.025,159  owned  by  the 
Minnesota  Mining  &  Manufacturing  Co. 
(3M).  The  Commission  found  that  this 
unfair  act  had  the  effect  or  tendency  to 
destroy  or  substantially  injure  an 
efficiently  and  economically  operated 
industry  in  the  United  States. 

The  Commission  issued  an  order 
directing  the  U.S.  Customs  Service  to 
exclude  from  entry  in  the  United  States 
imports  of  high  intensity  retroreflective 
sheeting  manufactured  by  or  on  behalf 
of  Seibu  Polymer  Chemical  Co.,  Ltd  of 
Tokyo,  Japan,  unless  the  product  is 
entered  under  license  from  the  patent 
owner.  The  Commission  also  issued  a 
cease  and  desist  order  directing 
Seibulite  International,  Inc.  from 
marketing  distributing,  selling  or 
offering  for  sale  in  the  United  States 
imported  infringing  high  intensity 
retroreflective  sheeting. 

Under  section  337(g],  the  President,  for 
policy  reasons  may  disapprove  the 
Commission's  determination  within  60 
days  following  receipt  of  the 
determination  and  record.  If 
disapproved  by  the  President,  the 
determination,  and  any  order  issued 
under  its  authority,  would  be  without 
force  or  effect.  The  President  also  may 
approve  the  Commission's 
determination  rendering  the 
determination  and  order  final  on  the 
date  that  the  Commission  receives 
notice  of  the  approval.  If  the  President 
takes  no  action  to  approve  or 
disapprove  the  determination  and  order, 
they  become  final  automatically 
following  the  60-day  review  period. 

Interested  parties  may  submit 
comments  concerning  foreign  or 
domestic  policy  issues  that  should  be 
considered  by  the  President  in  making 


his  decision  regarding  this  investigation. 
Parties  commenting  on  domestic  policy 
issues  should  specifically  refer  to  the 
portion  of  the  Commission's  record 
related  to  that  issue.  If  the  domestic 
policy  issue  was  not  raised  before  the 
Commission,  parties  should  provide  a 
rationale  for  that  omission. 

Comments  may  not  exceed  15  letter- 
sized  pages,  including  attachments. 
Parties  must  provide  twenty  copies  of 
the  submission  to  the  Secretary,  Trade 
Policy  Staff  Committee,  Room  521. 600 
17th  Street,  NW.,  Washington,  DC  20506. 
All  submissions  must  be  received  by 
close  of  business,  Monday,  August  8, 
1988. 

FOR  FUimtER  mFORMATION  CONTACT 

Catherine  R.  Field,  Associate  General 
Counsel.  Office  of  the  U.S.  Trade 
Representative  (202)  395-3432. 
Sandra  Kristoff, 

Chairwoman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  88-17224  Filed  7-29-88;  8:45  am) 
BtUJNG  COOC  31M-01-«i 


POSTAL  RATE  COMMISSION 

[Docket  No.  MC89-21 

Man  aassificatfon  Schedule.  1988 
Second-Class  Englt>lllty;  Prehearing 
Conference 

July  26. 1968. 

Notice  is  hereby  given  that  pursuant 
to  Presiding  Officer's  Notice  oif 
Tentative  Hearing  Schedule,  dated  July 
26, 1988,  a  Prehearing  Conference  is 
scheduled  for  August  11. 1988,  at  9:00 
a.m..  Hearing  Room,  Postal  Rate 
Commission,  1333  H  Street  NW.,  Suite 
300,  Washington.  DC.  in  the  above- 
designated  proceeding. 
Cyril  J.  Pittack. 
Acting  Secretary. 
[FR  Doc.  88-17202  Filed  7-29-88:  8:45  am) 

BUliNQ  COOC  7715-01-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request  Copy 
A  vaiJable  From:  Securities  and 
Exchange  Commission.  Office  of 
Consumer  Affairs.  450  Fifth  Street  NW.. 
Washington.  DC  20549. 


Extension 


File  No. 

Rule/Form 

270-259 

Rote  171-5. 

270-132 

Rute20a-1. 

270-133 

Rute  20a-2. 

270-134 

Rule20a-3. 

270-128 

Rutes  20(b>.  20(c),  23.  and  100(a)  and 

Forms  U-1  and  U-A. 

270-129 

Rules  24  and  50. 

270-162 

Rule  44. 

270-169 

Rules  29a,  29b,  72 

270-166 

Rule  62,  Form  U-R-l. 

270-79 

Rules  93  and  94,  Form  U-1 3-60.  and 

17  CFR  Part  256  and  256a. 

270-83 

Rute  2,  Form  U-3A-2. 

270-77 

Rules.  FofmU-3A-3-1. 

270-74 

Rute  95,  Form  U-13e-1. 

270-81 

Rutes  20(d)  and  47(b),  Form  U-6B-2. 

270-75 

Rules  7  and  7(d),  Form  U-7D. 

270-166 

Rutes   1(a)  and  1(b),  Fomis  USA  and 

USB. 

270-163 

Rute  42. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  the  following  rules  under  the 
Investment  Company  Act  of  1940: 

Rale  17f-5  regulates  the  custody  of 
investment  ocmpany  assets  located 
outside  the  United  States. 
Approximately  40  respondents  spend 
about  4  hours  each,  annually,  keeping 
records  relating  to  requirements  of  the 
rule. 

Rules  20a-l  through  20a-3  set  forth 
various  requirements  with  respect  to 
solicitation  of  proxies,  consents,  and 
authorizations  on  behalf  of  registered 
investment  companies.  About  970 
investment  companies  spend  a  total  of 
approximately  94,284  hours  annually 
complying  with  these  rules. 

Notice  is  also  given  that  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  the  following  rules  under  the 
Public  UtUity  Holding  Company  Act  of 
1935  ("1935  Act"): 

The  family  of  information  requests 
related  to  Form  U-1  provide  a  legally 
required  record  that  enables  a  registered 
company  to  seek  authorization  from  the 
Commission  for  proposed  transactions. 
The  355  respondents  each  spend  about 
147  hours  annually  meeting  the 
requirements  of  these  information 
collections. 

Rules  24  and  50  require  the  filing  with 
the  Commission  of  certain  information 
indicating  that  an  authorized  transaction 
has  been  carried  out  in  accordance  with 
the  terms  and  conditions  of  the 
Commission  order.  The  rules  impose  a 
biu-den  of  about  395  hours  annually  on 
approximately  275  respondents. 
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Rule  44  implements  section  12(d)  of 
the  1935  Act  by  prohibiting  sales  of 
utility  securities  or  any  utility  assets 
owned  by  a  registered  holding  company, 
except  pursuant  to  a  declaration  which 
notifies  the  Commission  of  the  proposed 
sale  and  which  has  become  effective. 
The  rule  imposes  a  burden  of  about  12 
hours  annually  on  13  respondents. 

Rule  29  requires  the  filing  of  copies  of 
reports  submitted  by  a  registered 
holding  company  or  its  subsidiaries  to 
stockholders  or  reports  submitted  to 
state  commissions  covering  operations 
not  reported  to  the  Federal  Energy 
Regulatory  Commission.  The  rule 
imposes  an  annual  burden  V4  hour  on 
each  of  76  companies. 

Rule  62  prohibits  the  solicitation  of 
authorization  regarding  any  security  of  a 
regulated  company  in  connection  with 
reorganization  subject  to  Commission 
approval  or  regarding  any  transaction 
which  is  the  subject  ot  an  application  or 
declaration,  except  pursuant  to  a 
declaration  regarding  the  solicitation 
which  has  become  effective.  The  rule 
imposes  a  burden  of  50  hours  on  10 
companies. 

Rules  93  and  94.  Form  U-13-60.  and  17 
CFR  Part  256  and  256a  require  a  uniform 
system  of  accounts  for  mutual  and 
subsidiary  service  companies.  The 
annual  burden  imposed  on  the  12 
companies  subject  to  this  requirement  is 
138  hours. 

Rule  2  permits  a  public  utility  holding 
company  to  claim  exemption  from  the 
1935  Act  by  filing  an  annual  statement 
on  Form  U-3A-2.  The  rule  and  form 
impose  a  total  annual  burden  of  37  hours 
on  73  companies. 

Rule  3  permits  a  bank  which  is  also  a 
public  utility  holding  company  to  claim 
exemption  from  the  1935  Act  by  filing  an 
annual  statement  on  Form  U-3A3-1.  The 
Commission  receives  1  filing  from  a 
bank  annually,  taking  about  4  hours  to 
complete. 

Rule  95  requires  service  companies  to 
file  reports  with  the  Commission  prior  to 
performing  under  contracts  for 
registered  holding  companies  or  their 
subsidiaries,  for  services,  construction, 
or  the  sale  of  goods.  One  company 
meets  this  requirement  annually,  at  an 
estimated  average  burden  of  2  hours. 

Rules  20(d)  and  47(b)  and  Form  U-6B- 
2  provide  information  relating  to 
securities  issued,  sold,  reissued  or 
guaranteed  pursuant  to  an  exemption 
from  section  6(a)  of  the  1935  Act  and  not 
subject  to  the  filing  of  Form  U-1  or 
pursuant  to  exemption  by  Rule  48.  The 
rules  and  form  impose  a  total  burden  of 
2  hours  per  year  on  1  respondent. 

Form  U-7D  establishes  the  filing 
company's  right  to  the  exemption 
authorized  for  financing  entities  holding 


title  to  utility  assets  leased  to  a  utility 
company.  The  form  imposes  a  total 
burden  of  102  hours  on  34  respondents, 
annually. 

Rules  1(a)  1935  and  1(b)  and  Forms 
USA  and  U5B  implement  section  5(a)  of 
the  1935  Act  which  requires  the  filing  of 
a  notification  of  registration  with  the 
Commission  of  any  holding  company  or 
any  person  proposing  to  become  a 
holding  company.  The  burden  of  this 
requirement  is  approximately  1  hour 
annually  for  1  respondent. 

Rule  42  prohibits  registered  holding 
companies  or  subsidiaries  thereof  from 
acquiring,  retiring  or  redeeming 
securities  of  which  it  is  the  issuer  unless 
authorized  by  the  Commission.  Thirteen 
companies  are  required  to  spend  1  hour 
annually,  each,  on  this  requirement. 

Rule  71  and  Forms  U-12-I-A  and  U- 
12-I-B  implement  sections  of  the  1935 
Act  which  make  it  unlawful  for  any 
person  employed  or  retained  by  a 
regulated  company  to  prevent,  advocate, 
or  oppose  any  matter  affecting  a 
regulated  company  before  Congress,  the 
Commission,  or  the  Federal  Energy 
Regulatory  Commission  unless  such 
person  files  a  statement  with  the 
Commission.  These  information 
collections  impose  an  annual  burden  of 
about  56  hours  on  225  respondents. 

Rule  83  enables  regulated 
subsidiaries,  when  dealing  with  foreign 
affiliates  to  seek  exemption  from  certain 
provisions  of  the  1935  Act.  There  have 
been  no  filings  under  this  rule  in  recent 
years. 

Rule  88  requries  the  filing  of  Form  U- 
13-1  for  a  mutual  or  subsidiary  service 
company  performing  services  for 
affiliate  companies  of  a  holding 
company  system.  Four  respondents 
spend  a  total  of  approximately  8  hours, 
annually  meeting  this  requirement. 

Rule  26  sets  forth  the  financial 
statement  and  recordkeeping 
requirements  for  registered  holding 
companies  and  subsidiaries.  The  total 
annual  burden  is  1  hour. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Robert 
Neal  at  the  address  below.  Direct  any 
comments  concerning  the  accuracy  of 
the  estimated  average  burden  hours  for 
compliance  with  SEC  rules  and  forms  to 
Kenneth  A.  Fogash.  Deputy  Executive 
Director,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549-6004.  and  Robert 
Neal,  Clearance  Officer,  Office  of 
Management  and  Budget.  Room  3228 


New  Executive  Office  Building, 
Washington,  DC  20503. 

July  26,  1988. 

Jonathao  G.  Katz, 

Secretary. 

[FR  Doc.  88-17236  Filed  7-29-88;  8:45  am) 
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[ReL  Mo.  34-25942;  Fie  No.  Sfl-AmeK-«»- 
10,  AmdtNo.  1] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc.  Relating  to 
Equity  Index  Participations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  21, 1988,  the  American  Stock 
Exchange.  Inc.  ("Amex")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  trade  Equity 
Index  Participations  ("EIPs")  based  on 
the  S&P  500  Index,  a  capitalization- 
weighted  stock  index  calculated  by  the 
Standard  &  Poor's  Corporation.  This 
would  be  in  addition  to  the  proposed 
trading  of  EIPs  based  on  the  Amex 
Major  Market  Index  ("MMI").  The 
Exchange  is  not  proposing  to  trade  EIPs 
based  on  the  Amex  I^istitutional  Index 
("11")  at  this  time,  as  the  Exchange 
originally  proposed.  Proposed  Amex 
rules  and  procedures  applicable  to 
trading  in  EIPs  are  set  forth  in  File  No. 
SR-Amex-88-10  (Securities  Exchange 
Act  Release  No.  25664.  May  5, 1988). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A).  (B),  and  (C)  below,  of  the 
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most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

In  File  No.  SR-Amex-8&-10,  the  Amex 
proposed  specific  rules  applicable  to 
listing  and  trading  of  ElPs  based  on  the 
MMI  and  II.  (Securities  Exchange  Act 
Release  No.  25664,  May  5, 1988).  EIPs 
would  permit  holders  to  own  a  security 
designed  to  reflect  the  principal 
characteristics  of  ownership  of  the 
stocks  comprising  those  indices,  but  that 
does  not  require  the  actual  purchase  or 
sale  of  shares  of  common  stock  of  the 
issues  included  in  those  indices. 

The  Exchange  is  amending  its  filing  by 
proposing  to  trade  EIPs  based  on  the 
S&P  500  Index,  a  capitalization-weighted 
stock  index  calculated  by  the  Standard 
&  Poor's  Corporation.  Each  EIP  based  on 
the  S&P  500  Index  will  represent  Vio— 
the  index  multiplier— times  the  S&P  500 
Index  value.  The  standard  unit  of 
trading  in  such  securities  would  be  100 
EIPs.  The  S&P  500  Index  will  be 
calculated  at  least  once  each  minute  and 
disseminated  by  the  Standard  &  Poor's 
Corporation  or  its  agent,  in  accordance 
with  its  current  procedures.  All 
proposed  rules  applicable  to  trading  in 
EIPs  based  on  the  MMI  would  likewise 
be  applicable  to  EIPs  bases  on  the  S&P 
500  Index.  The  Exchange  is  further 
amending  its  filing  to  specify  that  it  is 
not  proposed  to  trade  EIPs  based  on  the 
Institutional  Index  at  this  time. 

In  addition,  the  proposed  rule  change 
has  been  amended  to  add  new  Rule  912F 
to  reflect  that  the  Standard  &  Poor's 
Corporation  has  licensed  use  of  the  S&P 
500  Index  to  the  Amex.  Former  proposed 
Rule  912F  (Reserved  Authority)  has  been 
renumbered  as  Rule  913F.  New  Rule 
913F  is  amended  to  provide  that  the 
Exchange  may  require,  upon  notice  of  at 
least  one  year,  the  EIP  holders  and 
obligors  settle  their  contracts  at  the 
closing  index  value  determined  by  a 
designated  cash-out  time  if  any  Amex 
license  to  use  a  particular  index  for  EIPs 
trading  is  terminated,  and  no  other 
market  exists  for  EIPs  based  on  such 
index.  In  addition,  the  Exchange  may 
require  that  EIP  holders  and  obligors 
settle  their  contracts  in  the  event  of 
insubstantial  trading  activity  in  EIPs  or 
other  exceptional  circumstances  as 
determined  by  the  Exchange,  in  its 
discretion. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 


general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  the 
proposed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  facilitate 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Amex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copiea  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 

I 


the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  22, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  July  25. 1988. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  88-17237  Filed  7-29-88:  8:45  am] 
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Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Amendments  to  the  Exchange's 
Shareholder  Approval  Policy  for 
Domestic  Companies 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  July  13, 1988,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendments  to 
Paragraph  312.00  of  the  NYSE  Listed 
Company  Manual  continue  to  require 
shareholder  approval  as  a  prerequisite 
to  listing  securities  to  be  issued  in 
circumstances  set  forth  in  the  policy. 
The  amendments,  however,  revise 
threshold  requirements,  provide 
definitions  and  exceptions,  and 
otherwise  enhance  the  objectivity  of  the 
policy.  The  Exchange  does  not  expect 
that  the  proposed  rule  change  will  have 
any  direct  effect,  or  significant  indirect 
effect,  on  any  other  Exchange  rule  in 
effect  at  the  time  of  this  filing. 

In  approving  the  amendments  to  the 
shareholder  approval  policy  described 
above,  the  Board  of  Directors  of  the 
Exchange  further  determined  to 
grandfather  those  companies  which  had 
issued  shares  in  violation  of  the  existing 
policy  while  the  voting  rights  policies  of 
the  Exchange  were  being  reviewed. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  has  a  policy  which 
requires  prior  shareholder  approval  as  a 
prerequisite  to  the  listing  of  securities 
issued  in  connection  with  certain 
transactions.  These  transactions  relate 
primarily  to  issuances  of  common  stock 
or  securities  convertible  into  common 
stock  in  connection  with:  (a)  Options 
granted  to  or  special  remuneration  plans 
for  directors,  officers  and  key 
employees;  (b)  actions  resulting  in  a 
change  of  control;  (c)  transactions  with 
directors,  officers  and  substantial 
security  holders;  (d)  transactions 
involving  the  issuance  of  18V2%  or  more 
of  the  outstanding  common  shares;  and 
(el  transactions  where  the  present  or 
potential  issuance  of  common  stock  and 
any  other  consideration  has  a  combined 
fair  value  of  lBy2%  or  more  of  the 
market  value  of  the  outstanding  common 
shares. 

This  policy  prohibits  the  listing  of 
securities  issued  or  to  be  issued  in 
connection  with  the  described 
transactions  unless  shareholders 
approve  them. 

In  addition  to  refusing  to  list  securities 
issued  in  violation  of  these  policies,  the 
Exchange  has  undertaken  delisting 
proceedings  in  cases  in  which  the  policy 
was  violated. 

In  June  1984,  the  Exchange  formed  the 
Subcommittee  on  Shareholder 
Participation  and  Qualitative  Listing 
Standards  (the  "Committee")  to  consider 
the  continued  relevance  and 
appropriateness  of  the  Exchange's 
voting  rights  policies  which  include  both 
the  so-called  "one  share,  one  vote" 
policy  and  the  related  shareholder 
approval  policy. 

As  pointed  out  by  the  Committee  the 
standards  as  presently  existing  pose 
certain  difficulties.  For  instance,  the 
Exchange  staff  has  frequently  been 
confronted  with  difficult  questions 
concerning  the  application  of  the 
standard  with  respect  to  a  change  in 
control  of  a  company,  e.g.,  what 


constitutes  a  change  of  control?  There 
has  developed  no  reliable  "rule  of 
thumb"  to  govern  the  exercise  of 
discretion  by  the  staff  in  dealing  with 
these  problems. 

Moreover,  the  Committee  was  unable 
to  find  any  conceptual  basis  for 
selecting  18V2%  as  the  standard  with 
respect  to  the  issuance  of  stock  in 
acquisitions  rather  than  some  other 
figure.  Prior  to  the  amendment  of  these 
standards  several  years  ago  the  criterion 
was  "approximately  20%,"  which  was 
increasingly  interpreted  by  the  staff  as 
meaning  18Vi%,  with  the  result  that  the 
latter  figure  bacame  a  fixed  standard. 

The  Committee  submitted  its  initial 
recommendations  to  the  Legal  Advisory 
Committee  ("LAC").  After  review  by  the 
LAC.  the  Committee's  recommendations 
were  returned  for  further  modification 
and  revision.  The  Committee's  final 
recommeded  modifications  to  the  policy 
received  the  concurrence  of  the  LAC. 

The  Committee,  having  concluded  that 
the  present  shareholder  approval  policy 
is  essentially  sound  in  concept, 
recommended  that  the  Exchange  retain 
it,  but  with  modifications  that  would 
simplify  the  administration  of  it  and 
conform  it  to  more  realistic  standards. 
The  Committee  therefore  made  the 
following  recommendations: 

1.  The  provision  with  respect"  to  the 
issuance  of  securities  in  connection  with 
the  acquisition  of  certain  properties 
from  directors,  officiers  or  substantial 
security  holders  should  be  modified  In 
the  following  details. 

a.  An  interest  consisting  of  less  than 
5%  of  the  outstanding  common  shares  or 
5%  of  the  voting  power  of  a  company  or 
party  should  not  be  considered  a 
significant  interest  in  determining  when 
the  policy  should  apply  (thus  the  policy 
would  not  apply  to  an  acquisition  from  a 
shareholder  of  a  hsted  company  who 
holds  less  than  5%  of  such  company  or 
voting  power,  or  to  an  acquisition  of  an 
entity  or  property  in  which  directors, 
officers  and  5%  shareholders  of  the 
listed  company  had  interests 
aggregating  less  than  5%. 

b.  The  policy  should  not  appy  to  the 
acquisition  of  relatively  insignificant 
amounts  of  property  from  an  officer, 
director  or  substantial  security  holder. 
The  Committee  suggests  that  the 
issuance  of  securities  representing  less 
than  1%  of  the  outstanding  common 
shares,  or  less  than  1%  of  the  voting 
power  would  be  a  reasonable  standard 
in  measuring  the  significance  of  the 
acquisition. 

2.  The  present  provision  with  regard 
to  the  issuance  of  an  amount  of  common 
stock  equal  to  18V2%  or  more  of  the 
amount  outstanding  in  making 
acquisitions  should  be  modified  to 


substitute  a  25%  standard  and  it  should 
be  applied  to  both  the  total  voting  power 
and  the  amount  of  common  stock 
outstanding  at  the  time  of  issuance  with 
a  view  toward  the  existence  of  a  dual 
class  environment. 

The  separate  standard  relating  to 
change  of  control  should  be  eliminated. 
The  Committee  believed  that  staff 
should  be  provided  greater  guidance  in 
determining  when  there  has  occurred  a 
change  in  control.  The  Committee 
concluded  that  there  is  a  widely  held 
belief  that  the  ownership  of  20%  or  more 
of  the  outstanding  conunon  stock  or 
voting  power  of  a  company  whose  stock 
is  widely  held  in  most  instances 
constitutes  control,  hence  the 
appropriate  standard  should  be  25%  of 
the  amount  outstanding  or  voting  power 
before  the  issuance,  which,  of  course, 
results  in  the  shares  issued  constituting 
20%  of  the  amount  outstanding  or  voting 
power  after  the  issuance. 

Issuances  of  stock  that  may  bring 
about  a  change  of  control  are  typically 
made  in  connection  with  acquisitions  or 
in  private  placements  of  securities. 
Thus,  the  Committee's  recommendation 
would  require  shareholder  approval 
with  respect  to  issuances  of  25%  or  more 
of  the  company's  common  stock  or 
voting  power  in  any  transaction  other 
than  a  public  offering,  thus  relieving  the 
staff  of  the  necessity  of  making  often 
difficult  judgments  as  to  whether  an 
issuance  resulted  in  a  change  of  control. 
The  substitution  of  a  certain  standard 
for  the  uncertain  standard,  "change  of 
control."  will  make  it  easier  for 
managements  to  plan  transactions  since 
they  will  have  greater  advance 
assurance  of  the  Exchange's  treatment 
of  them. 

The  25%  criterion  has  been  substituted 
for  the  18V4%  criterion  in  connection 
with  acquisitions  to  make  the  standards 
with  respect  to  change  of  control  and 
those  with  respect  to  acquisitions 
uniform.  Further,  the  Committee 
believes  that  25%  is  as  more  reaHstic 
standard  than  18V4%  in  determining 
whether  there  is  a  degree  of  dilution  of 
shareholders'  interests  suggesting  that 
the  shareholders  should  have  a  vole. 
Obvioulsy  the  change  will  permit  some 
transactions  which  would  not  be 
permissible  under  the  present  standard; 
however,  the  Committee  is  unable  to  see 
that  any  significant  harm  is  likely  to  fall 
upon  shareholders. 

3.  The  Committee  also  recommended 
elimination  of  the  present  requirement 
for  shareholder  approval  of  transactions 
involving  the  present  or  potential 
issuance  of  common  stock  and  any  other 
consideration  which  has  a  fair  value  of 
18'^%  or  more  of  the  market  value  of  the 
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outstanding  common  shares  and  the 
common  shares  portion  represents  a  fair 
market  value  in  excess  of  5%  of  the 
market  value  of  the  common  shares. 
This  particular  criterion,  like  "change  of 
control,"  has  been  considered  to  be  an 
imprecise  standard.  Its  elimination 
enhances  the  objectivity  of  the  overall 
policy. 

4.  The  Committee  has  concluded  that 
the  provision  with  regard  to  the 
approval  of  options  and  special 
remuneration  plans  for  directors, 
officers  and  key  employees  should  be 
modified  by  eliminating  "key 
employees"  from  its  scope  because  of 
the  uncertainty  of  determining  who  is 
properly  within  that  term. 

5.  The  Committee  felt  that  a  provision 
should  be  added  which  would  provide 
relief  from  the  policy  for  a  financially 
troubled  company.  The  requirement  for 
shareholder  approval  would  be  waived 
for  such  a  company  if:  (1)  Delaying  the 
issuance  of  securities  in  order  to  obtain 
shareholder  approval  would  jeopardize 
the  company's  existence;  (2)  the  audit 
committee  approved  the  waiver;  and  (3) 
appropriate  notice  of  such  action  is  sent 
to  all  shareholders  of  the  company  at 
least  10  days  prior  to  the  issuance. 

The  proposal  to  modify  the  policy  in 
line  with  the  Committee 
recommendations  was  reviewed  with 
the  Exchange's  Listed  Company 
Advisory  Committee  which 
unanimously  concurred.  The  Board  of 
Directors  of  the  Exchange,  at  it  meeting 
of  July  7, 1988,  approved  the  proposed 
policy  modification.  It  should  be  noted 
that  the  modified  policy  retains  the 
basic  requirement  of  shareholder 
approval  and  takes  into  account  the 
significant  increases  in  corporate 
governance  initiatives  over  the  past-few 
years. 

The  Board  further  determined  that 
those  companies  which  had  issued 
shares  in  violation  of  the  current  policy 
during  the  period  when  the  Exchange's 
voting  rights  policies  were  under  review 
would  be  grandfathered.  This  decision  is 
consistent  with  the  position  taken  by  the 
Exchange  regarding  those  companies 
which  had  violated  the  one  share,  one 
vote  policies  while  those  policies  were 
being  reviewed  by  the  Committee. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Securities 
Exchange  Act  of  1934  as  amended  ("the 
Act").  This  section,  among  other  things, 
requires  Exchange  rules  to  be  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 


information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers, 
or  to  regulate  by  virtue  of  any  authority 
conferred  by  this  title,  matters  not 
related  to  the  purposes  of  this  title  or  the 
administration  of  the  Exchange. 
Furthermore,  the  proposed  rule 
amendments  are  consistent  with  Section 
llA(a)(l)(c)(ii)  of  the  Act  in  that  they 
will  tend  to  assure  fair  competition 
among  exchange  markets  and  between 
exchange  markets  and  markets  other 
than  exchange  markets. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments 
concerning  its  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 


rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  22, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary.  t 

July  26. 1988.  "  ] 

[PR  Doc.  88-17286  Filed  7-29-88;  8:45  am) 

BILLING  CODE  tO10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Meetings  of  Pipeline  Safety  Advisory 
Committees 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  U.S.C.  App.  1).  notice  is 
hereby  given  of  the  following  meetings 
of  the  Technical  Pipeline  Safety 
Standards  Committee  and  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee.  Each  meeting  will 
be  in  Room  3442-46,  Nassif  Building,  400 
Seventh  Street,  SW..  Washington.  DC 
20590. 

On  September  13. 1988,  at  9:00  a.m. 
the  Technical  Pipeline  Safety  Standards 
Committee  will  meet  to  discuss  and  vote 
on  the  technical  feasibility, 
reasonableness,  and  practicability  of 
proposed  rules  regarding: 

•  Gas  Gathering  Line  Definition 

•  Deletion  of  Referenced  Standards 
Affecting  Iron,  Steel  and  Copper  Pipe 
and  Other  Materials  (53  FR  24968;  July  1. 
1988) 

•  Operation  and  Maintenance 
Procedures  for  Gas  Pipelines 

•  Gas  Pipelines  Operating  in  Excess 
of  72  Percent  of  SMYS 

•  Gas  Pipeline  Damage  Prevention 
Program  (53  FR  24747;  June  30. 1988) 

•  Pipeline  Operator  Qualifications 

In  addition,  the  committee  will  discuss 
an  article  called  "The  Smell  Survey 
Results."  published  in  the  National 
Geographic  (October  1987),  as  it  relates 
to  odorization  of  natural  gas.  Time 
permitting,  the  committee  will 
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informally  discuss  preliminary 
rulemaking  proposals  regarding  (1)  Gas 
Detection  and  Monitoring  in  Compressor 
Station  Buildings  (53  FR  10906;  April  4. 
1988),  and  (2)  Determining  the  Extent  of 
Corrosion  on  Exposed  Gas  Pipelines. 
On  September  14, 1988,  at  9:00  a.m. 
the  Technical  Pipeline  Safety  Standards 
Committee  and  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee  will  meet  jointly 
to  discuss  proposed  rules  regarding: 

•  Maps  and  Records  of  Pipeline 
Location  and  Characteristics; 
Notification  of  State  Agencies 

•  Control  of  Drug  Use  in  Natural  Gas, 
Liquefied  Natural  Gas,  and  Hazardous 
Liquid  Pipeline  Operations  (.'")3  FR  25892, 
July  8, 1988). 

On  September  14, 1988.  after  the  joint 
meeting,  the  Technical  Pipeline  Safety 
Standards  Committee  will  reconvene 
briefly  and  vote  on  the  technical 
feasibility,  reasonableness,  and 
practicability  of  the  proposals  discussed 
in  the  joint  meeting  as  they  affect  gas 
and  liquefied  natural  gas  pipeline 
facilities. 

Also,  on  September  14. 19B8.  after  the 
joint  meeting  the  Technical  Hazardous 
Liquid  Pipehne  Safety  Standards 
Committee  will  meet  to  vote  on  the 
technical  feasibility,  reasonableness, 
and  practicability  of  the  proposals 
discussed  in  'he  joint  meeting  as  they 
affect  hazardous  liquid  pipelines.  In 
addition,  the  Committee  will  discuss  and 
vote  on  the  technical  feasibility, 
reasonableness,  and  practicability  of 
proposed  rules  regarding: 

•  Deletion  of  Referenced  Standards 
Affecting  Iron,  Steel,  and  Copper  Pipe 
and  Other  Materials  (53  FR  24968;  July  1, 
1988) 

•  Pressure  Testing  Certain  Hazardous 
Liquid  Pipelines 


•  Hazardous  Liquid  Pipeline  Damage 
Prevention  Program  (53  FR  24747;  June 
30, 1988) 

•  Pipeline  Operator  Qualifications 
If  this  schedule  is  not  completed  on 

September  14, 1988,  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee  will  reconvene  at 
9:00  a.m.  on  September  15. 1988. 

Each  meeting  will  be  open  to  the 
public,  but  attendance  will  be  limited  to 
the  space  available.  With  approval  of 
the  Executive  Director  of  the 
Committees,  members  of  the  public  may 
present  oral  statements  on  the  subjects. 
Due  to  the  limited  time  available,  each 
person  who  wants  to  make  an  oral 
statement  must  notify  Linda  Craver, 
Room  8417,  Nassif  Building,  400  Seventh 
Street,  SVV.,  Washington,  DC  20590, 
telephone  (202)  366-1640,  not  later  than 
September  9, 1988,  of  the  topics  to  be 
addressed  and  the  time  requested  to 
address  each  topic.  The  presiding  officer 
may  deny  any  request  to  present  an  oral 
statement  and  may  limit  the  time  of  any 
oral  presentation.  Members  of  the  public 
may  present  written  statements  to  the 
committees  before  or  after  any  meeting. 

Dated:  July  27, 1988. 
Cesar  De  Leon, 

Assistant  Directar  for  Regulation,  Office  of 
Pipelif.e  Safety. 

(PR  Doc.  88-17249  Filed  7-29-88;  8:45  am) 

BILLING  CODE  4910-60-M 


Urban  Mass  Transportation 
Administration 

UMTA  Sections  3  and  9  Grant 
Obligations;  Los  Angeles  County 
Transportation  Commission 

agency:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 


action:  Notice. 


summary:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1988,  included  in 
the  Omnibus  Appropriations  Act.  Pub.  L. 
100-202  signed  into  law  by  President 
Reagan  on  December  22, 1987.  contained 
a  provision  requiring  the  Urban  Mass 
Transportation  Administration  to 
publish  an  announcement  in  the  Federal 
Register  e.ich  time  a  grant  is  obligated 
pursuant  to  sections  3  and  9  of  the 
Urban  Mass  Transportation  Act  of  1964. 
as  amended.  The  statute  requires  that 
the  announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  recei\ing  each  grant. 

This  notice  provides  the  information 
as  required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Fleischman,  Chief,  Resource 
Management  Division,  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
Grants  Management,  400  Seventh  Street, 
SW.,  Room  9305,  Washington,  DC  20590, 
(202)  366-2053. 

SUPPLEMENTARY  INFORMATION:  The 

section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Section  3  Grants 


Transit  property 


Los  Angeles  County  Transportation  Commission.  Los  Angeles,  CA 

Metropolitan  Dade  County  Transportation  Administration,  Miami,  FL 

Metropolitan  Area  Rapid  Transit  Authonty,  Atlanta.  GA 

Metropolitian  Area  Rapid  Transit  Auttionty.  Atlanta.  GA 

Cobb  County,  At'anta.  GA 

Regional  Transit  Auttxxity.  New  Orleans,  LA 

Massachusetts  Bay  Transportation  Auttiority.  Boston.  MA 

Maasactiusetts  Bay  Transportation  Auttiority,  Boston,  MA 

Massactiusetts  Bay  Transportation  Auttiority,  Boston,  MA 

Mor.tachiusett  Area  Regional  Transit  Authority,  Fitchburg-Leominsier,  MA 

Mass  Transportation  Authority,  Flint,  Ml 

City  ot  Rochester,  Rochester,  MN 

New  Jersey  Transit  Corporation,  Statewide,  NJ 

Oty  of  Albuouerque.  Albuquerque,  NM 

Area  Transportation  Authonty  ol  North  Central  Pennsylvania,  McKean  County,  PA . 

Dallas  Area  Rapid  Transit  Authority,  Dallas,  TX 

Brazos  County,  Houston  TX 

Utah  Transit  Authority,  Prove.  UT 


Grant  nun^ber 


Grant  amount 


Date 
obligated 


CA-03-0332 

FL-03-0064-02 .. 

GA-03-0032 

GA-03-0033 

GA-03-0034 

LA-03-0044  

MA-03-0146 

MA-03-0147 

MA-03-0148 

MA-03-0 150-01. 

MI-03-0114 

MN-90-X035 

NJ-03-0073 

NM-03-0007 

PA-03-01 92-01. . 

TX-C3-0120 

TX-03-0123 

UT -03-0012 


S1. 237,500 

1,108.044 

39.525.699 

05.469,958 

3.000.000 

2,600,251 

23.475.000 

14,130.000 

13.748,625 

405,000 

2,013,750 

204.000 

10,000,002 

1,400,000 

496.920 

3.903,000 

923,000 

3,7E0,O'DO 


6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-23-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
6-30-68 
6-30-88 
6-30-88 
6-30-88 
6-30-88 
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Section  3  Grants— Contfnued 


Transit  property 


Town  of  Blackstxir^  Btackburg,  VA 

Greater  Roanoke  Transit  Company,  Roanoke.  VA.. 


Grant  numtief 


VA-03-008«_ 
VA-03-0037.. 


Grant  ainaoil 


1,960.000 
M7.50O 


Dote 


6-30-86 
6-30-68 


Section  9  Grants 


Transit  property 


Alabama  Highway  [Department.  Montgomery.  AL _ 

Birmingnam-Jefferson  County  Transit  AuJhonty,  Birmingham,  AL 

Cen«rat  Arkansas  Transit  Authority.  Little  Rick  AR 

City  of  PhoeniK,  Phoenix.  AZ 

Los  Angeles  County.  Lancaster.  CA Z'Z". 

Chico  Area  Transit  System,  Chico.  CA Z'"~Z 

Kern  County  Council  of  Governments,  Bakersfiefcf,  CA 

Yoto  County.  Sacramenta  CA 

Sunline  Transit  Agency,  Palm  Springs.  CA "IZZZ 

City  of  Napa.  Napa,  CA..  


North  San  Diego  County  Transit  Devetoproent  Board.  San  Oiego^  CA 

Santa  Cruz  MetrutJulilaii  Transrt  District  Santa  Cnjz  CA  ~  1" 

Baf  Area  RapkJ  Trwsit  Disftict.  San  Francisc«>,  CA  ". 

City  ot  La  Mvada,  Los  Angetes,  CA 

Monterey  County.  Seaside-Monterey.  CA .".".IIll     I   Z 

City  of  Colorado  Springs,  Cbkxado  Springs.  CO ~        _  H 

City  of  Pueblft  PutUo,  CO_ 

South  Certral  Regionat  Coundt  o<  Goiwnments.  New  HaverT"cT 
Valley  Regional  Planning  Agency.  Bndgeport,  CT.. 

Councif  of  Govemrrwnts.  Central  Naugatuck  Valley.  Watertxjry  CT """""! 

Connecticut  Department  of  Transportation.  Hartford,  CT  " 

Milford  Transit  District  New  Havea  CT 

Connedtoil  Depailnwit  of  Transportalioo.  South»»^em,  CT 

Southeastern  CotmacHM  Ra^onaf  Ptarwwig  Agency.  New  London  Norwich,  "ct" 

Pinellas  S»incoast  Transit  Authority,  Clearwater,  FL- 

Space  Coast  Area  Transit  Melbourne,  FL _  _ 

Pasco  County  Board  of  Conwnissioners,  Tampa,  FL...""""" Z Z 

Palm  Beach  County  Trmsportanion  Authority.  West  Paim  Beach  FL      " 

Hillstwrough  Area  Flegional  Transit  Tampa.  FL 

Lee  County  Board  of  Commisswners.  Ft  Myers,  Fl 

Regional  Transit  System,  Gainesvilte,  FL _...I."1..""!!. 

Mana»Be  Courtf  Board  of  Commisaioners.  Bradenton  FL 

Panama  City  Urbanizwj  Ak*  MPO,  Panama  Oty.  FL_ 

Escambia  County  Transit  System.  Pensacola  FL 

Sarasota  County  Transportation  Authority.  Sarasota  FL 

Jacksomnte  TrarKportabon  Authority.  JacksonviUe  FL 

Ai'gt««a-«eh»nond  County  Planning  CommwKxi,  Augusta.  GA     

Metro  Transportation  Authority.  Columbus,  GA ' 

Cobb  County  Department  of  Transportation.  Atlanta.  GA 

City  of  Augusta.  Augusta.  GA .'  ~~ 

Atlanta  Regrenal  Commission,  Atlanta.  GA ZZ"ZZ~ZZZ'"'""ZI. 

East-Centro  Intergovernmental  Association,  Dubuque  lA 

University  of  Iowa.  Iowa  City.  lA 

City  of  Cedar  Rapids.  Cedar  Rapids.  Ia"!""""""".."'."" 

City  of  Dubuque  (Keyline  Transit  System),  Dubuque  lA 

City  of  Cedar  Rapids.  Cedar  Rapids,  lA 

City  of  Dettendorl.  Bettendorf.  lA 

City  of  Dubuque  (Keyline  Transit  System),  Dubuque.  Ia"""'  .'! 

Metropolitan  Transit  Authority  of  Black  Hawk  County.  Waterloo"  IaZ!ZZ  I 

City  of  Davenport.  Davenport  lA ~   "    "'" 

Des  Mo«ies  Metropolitan  Transit  Authority,  Des  Momes,  IA 

City  of  Kankakee.  Kankakee.  IL II  "I 

Greater  Peoria  Mass  Transit  Distrk:t  Peona.  IL..1"._!  ZJ~ 

Pekin  Munkiipal  Bus  System,  Peona,  IL " 

Decatur  Public  Transit  System,  Decatur. 
City  of  East  Dubuque.  East  Dubuque.  IL  . 

City  of  East  Outiuque,  East  Dubuque.  II 

Qty  of  East  Dubuque,  East  Dubuque.  IL 

Northwestern  Indiana  Regional  Planning  CoromBsiioririiitfwestern.'lN' 
Northern  Indiana  Commuter  Transportation  Distnct  Nkxthwestern  IN 

South  Bend  Public  Transportation  Corporation,  South  Bend,  IN.....' 

East  Chicago  Put)<ic  Transportation.  Northwestern.  IN 

City  of  Indianapolis.  Indianapolis.  IN "'""'. 

Indianapolis  Public  Transportatkjn  Corporation,  Indianapolis,  In"".!H.! 
Indianapolis  Pubfic  Transportation  Corporation.  Indlanapofls!  In' 'I'"".""! 
Topete  Metropolitan  Transit  Autxjnty  (Topeka  Transit).  Topeka.  KS....... 

>Wi4.li4rSedg\Mck  County  Metropolitan  Area  Ranning  Dept    Wichita  KS 
Qty  at  Orensboro,  Owensboro,  KY 


Grant  number 


.  IL_ 


AL-90-X033 _. 

AL-90-X015-Ot 

AR-90-X012 „_. 

AZ-90^XOt» 

CA-90-X304 

CA-90-X299 

CA-90-X296 

CA-90-X294 

CA-80-X303 

CA-90-X293 

CA-9O-X301 

CA-90-X300 

CA-90-X232-O1 

CA-90-X297 

CA-90-X302. 

CO-90-X042 

CO-90-X027-01 ...._ 

CT-90-X118 _. 

CT-90-X116 

CT-90-X117 

CT-90-Xt  12 

CT-90-X113 

CT-90-X 108-01 

CT-90-X115 

FL-90-X108 

FL-90-X109 

FL-90-X1tO 

FL-90-Xt12 

FL-90-X0e3-O1  _ 

FL-90-X114 

FL-90-X113 _.... 

FL-90-X115 

FL-90-X082 

FL-90-X111 

FL-90-X102 _ 

FL-9O-X107 

GA-90-X043 

GA-9O-X042 

GA-9O-X033 

GA-90-X030 

GA-90-X041 

IA-90-X093 

IA-90-X087 

IA-90-X089 

IA-9O-X072-O1 

IA-90-X088 

IA-90-X095 

IA-9O-X090 

IA-90-X091 

IA-90-X092 _... 

tA-90-X094 

II.-90-X122 

IL-90-X096-01 

IL-gO-X1t2 

IL-90-X099-01 

IL-90-X119 , 

1L-9O-X120 

IL-90-X118 

IN-90-X110 

tf*-9O-X10e 

IN-90-X109 

IN-90-X108 

IN-90-X031-04 

IN-9O-X083-0t 

lN-90-X10a 

KS-90-X029 

KS-90-X030 

KY-90-X037 


Grant  araouM 


rt  .507.794 
9,962 
4,158^596 
10,093.144 
315,700 
740.400 
146.000 
182,096 
246.»7e 
354.175 
2.904,049 
786,307 
1,452,096 
76,000 
107.774 
1.417.772 
38,867 
35,684 
14,000 
36,976 
B.980^800 
65.000 
9.629.790 
14jOOO 
429,576 
1,323,638 
167.537 
2.757,318 
526,000 
2.858,360 
2,835.400 
1.264.349 
640.000 
1382J940 
2.005.479 
3,978,863 
26.060 
1.114.061 
1.869.000 
486£54 
121.140 
22iX10 
64.000 
712.205 
308.578 
248.000 
123.474 
400.657 
33.880 
623.097 
252300 
24337 
442340 
118.133 
851.966 
3.006 
3.711 
293 
1.234,635 
5,778.961 
1,944,467 
247,500 
1,074,726 
1.044.560 
5.031.563 
840.000 
93.000 
493370 


Dale 
obligafed 


6/29/88 
6/29/V8 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 

6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/68 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/29/88 
6/24/88 
6/30/88 
6/30/B8 
6/24/88 
6n0/88 
6/24/88 
6/30/88 
6/24/88 
6.'24/a8 
6/30/83 
6/24/88 
6/30/83 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
7/1/88 
6/30/88 
6/30/88 
6/30/88 
8/30/88 
7/14/88 
7/14/88 
7/14/88 
6/30/88 
6/30/88 
8/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6A»/»8 
6/30/SS 
6/24/88 


Federal  Register  /  Vol.  53,  No.  147  /  Monday,  August  1,  1988  /  Notices 


28935 


Section  9  Grants— Continued 


Transit  property 


Grant  number 


Grant  amount 


Date 
obligated 


Transit  Authority  of  Norltiem  Kentucky.  Fort  Wnght,  KY KY-90-X039 


KY. 


Henderson  Area  Rapid  Transit,  Henderson, 

Jefterson  Parish.  New  Orleans.  LA 

City  of  Lafayette,  Lafayette.  LA _ 

City  of  Baton  Rouge/Parish  of  East  Baton  Rouge,  Baton  Rouge,  LA 

Oty  of  Shreveport,  Shreveporl,  LA 

Greater  Attleboro-Taunton  Regional  Transit  Auttwrity,  Providence-AttlebofO,  MA 

Merrimack  Valley  Regional  Transit  Authonty,  Haverhill,  MA 

Cape  Ann  Transportation  Authority,  Boston,  MA 

Mass  Transit  Administration,  Baltimore,  MD 

State  Railroad  Adminsitration,  Baltimore,  MD 

Mass  Transit  Administration,  Baltimore,  MD 

Mass  Transit  Adminstration  for  Annapolis,  Annapolis,  MD 

Greater  Portland  Transit  District,  Portland,  ME 

Maine  Department  of  Transportation,  Statewide,  ME 

Muskegon  Area  Transit  System,  Muskegon,  Ml 

Bay  County  Metro  Transportation  AuttK)rify,  Bay  City.  Ml 

Southeastern  Michigan  Transportation  Authonty,  Detroit  Ml 

Mass  Transportation  Authority,  Flint,  Ml 

Saginaw  Transit  System.  Saginaw,  Ml 

Niles  Dial-a-Ride,  Miles,  Ml 

Kansas  City  Area  Transportation  Aut^lority,  Kansas  City.  MO 

Kansas  City  Area  Transportation  Authority,  Kansas  City,  MO 

City  of  Columbia,  Columbia,  MO 

Mississippi  Coast  Transportation  Authority,  Gulfport,  MS r. 

Great  Falls  Transit  District,  Great  Fails,  MT 

City  of  High  Point,  High  Point,  NC 

City  of  Fayetteville,  Fayetteville.  NC 

City  of  Greensboro.  Greensboro.  NC , 

City  of  Raleigh.  Raleigh,  NC 

Town  of  Carrboro,  Durham.  NC 

City  of  Hickory.  Hickory,  NC 

Transit  AuttKXity  of  the  City  of  Omaha,  Omaha,  NE 

Manchester  Transit  Authority,  Manchester,  NH „ 

New  Jersey  Transit  Corporation,  Statewide,  NJ 

City  of  Santa  Fe,  Santa  Fe,  NM _ , 

City  of  Albuquerque,  Albuquerque.  NM 

Oty  of  Las  Cruces,  Las  Cruces,  NM 

County  of  Albany,  Albany,  NY  

Onandaga  County,  Syracuse,  NY 

Broome  County  Department  of  Public  Transportation,  Binghamton,  NY 

Capital  District  Transportation  Authority,  Albany.  NY 

Rochester-Genesee  Regional  Transportation  Authonty,  Rochester,  NY 

Oneida  County,  Utica,  NY 

Utica  Transit  Authonty,  Utica,  NY 

County  of  Orange,  Newtiurgh,  NY 

Greater  Cleveland  Regional  Transit  Authority,  Clevelarxl,  OH 

Central  Oklahoma  Transportation  and  Parking  Authority,  Oklahoma  City,  OK 

Metropolitan  Tulsa  Transit  Autfwrity.  Tulsa,  OK 

Tri-County  Metropolitan  Transportation  District,  Portlarx),  OR 

City  of  Washington.  Pittsburgh,  PA 

Lehigh  and  Northampton  Transportation  Auttiority,  Allentown,  PA 

Transportation  and  Motor  Buses  lor  Public  Use  Authority,  Altoona.  PA 

County  of  Lackawanna  Transit  System,  Scranton,  PA 

Williamsport  Bureau  of  Transportation,  Williamsport,  PA 

Borough  of  Canonsburg,  Pittsburgh,  PA , 

York  Area  Transportation  Authority,  York,  PA 

Erie  Metropolitan  Transit  Authority,  Erie.  PA 

Berks  Area  Reading  Transportation  Auttiority,  Reading,  PA 

Municipality  of  Aguadilla,  Aguadilla,  PR 

Municipality  of  Caguas,  Caguas.  PR 

Municipality  of  Catano.  San  Juan,  PR 

Municipality  of  Hatillo,  Arecibo,  PR 

Metropolitan  Bus  Authority,  San  Juan.  PR 

RtHjde  IslarxJ  Department  of  Transportation,  Providence,  Rl , 

Pee  Dee  Regional  Transportation  Auttx>rity,  Florence,  SC 

Greenville  Transit  Auttiority.  Greenville,  SC , 

Central  Midlands  Regional  Planning  Council,  Columt>ia,  SC 

City  of  Skjux  Falls,  Sioux  FaMs.  SO , 

Jackson  Transit  Authority.  Jackson,  TN 

Memphis  Area  Transit  Auttiority,  Memptiis.  TN „ ... 

Crty  of  ClarVsville,  Clarksville,  TN 

Johnson  City  Transit  System,  Johnson  City,  TN 

Dallas  Area  Rapid  Transit  Autfxxity,  Dallas,  TX 

Houston  Metropolitan  Transit  Auttiority,  Houston,  TX 

Oty  of  Port  Arthur,  Port  Arthur,  TX _ 

Oty  of  Lubbock.  Lubbock,  TX 

City  of  Artington,  Dallas,  TX 

Oty  of  Galveston,  Galveston,  TX 


1,492.797 


KY-90-X038 

132,920 

LA-90-X040-01 

952,600 

LA-90-X077    

1  262,000 

LA-90-X079     

1,564,600 

LA-90-X080 

60.000 

MA-90-X083 

991.000 

VIA-90-X080-01 

50,000 

MA-90-X082    

75,000 

MD-90-X034 

873,584 

MD-90-X033   

7,414,421 

MD-90-X052     

18.862,339 

MD-90-X035       

588,927 

ME-90-X033 

421.323 

ME-90-X036      

69.900 

MI-90-X099 

550,690 

MI-90-X098 

423.421 

MI-90-X100 

22.530.308 

Ml_90-X102           

2  835,792 

MI-90-X101 

2,025,520 

MI-90-X097 

MO-90-X039-01 

136.700 
388.678 

MO-90-X044-01 

234,102 

MO-90-X04e 

318,170 

MS-90-X019 

1,216.000 

MT-90-X021 

458,712 

NC-90-X074    

663.200 

NC-90-X079  

898.594 

NC-90-X076      

148.800 

NC-90-X075  

3.032.590 

NC-90-X077        

24.000 

NC-90-X078 

222,668 

NE-90-X015-01...„ 

^gH-90-X016 

9,284 
610,739 

NJ-90-X023-02 

8,249,440 

NKfl-90-X021 

261,486 

fgM_90-X019-01 

409,456 

NM-90-X020 

159,506 

f4Y-90-X119 

4,646,400 

NY-90-X136      

322,641 

tS|Y-90-X137    

1,382,976 

rgY-90-X138  

290,136 

NY-90-X 108-02 

966,985 

NY-90-X129 

419,486 

NY-9O-X105-02     

2,212 

NY-90-X122     

483,562 

OH-90-X102       

8,283.752 

OK-90-X023  

3.395,332 

OK-90-X021-01 

2,173,124 

OR-90-X026-01 

8,437,088 

PA-90-X142  

115.638 

PA-S0-X145 

3,126,250 

PA-O0-X146 

788,002 

PA-90-X147 

283.347 

PA-90-X1 49 

418.000 

PA-90-X141      

53,176 

PA-gO-X144  

569,834 

PA-90-X14e 

1,949,652 

PA-90-X143 

940.000 

PR-90-X038 

855.664 

PR-90-X040 

1.351.792 

PR-90-X037 

89.600 

PR_90-X039  

492.000 

PR-90-X034-01  

1.500,000 

RI-90-X010-01 

89,464 

SC-90-X022     

242,943 

SC-90-X021      

1,600,576 

SC-90-X023  

96,597 

SD-90-X012        

40,028 

TN-90-X064 

286,272 

TN-90-X065      

2,052,000 

TN-90-X063 

240,065 

TN-90-X062  

787,000 

TX-90-X103-01 

1,780,000 

TX-90-X125       

42,492,552 

TX-90-X128 

400,000 

TX-90-X127 

1,083,496 

TX-90-X126 

230,000 

TX-90-X124 

80,000 

7/11/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

7/13/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

7/11/88 

6/30/88 

6/30/88 

6/30/68 

6/30/88 

6/30/88 

6/30.88 

6/30/68 

6/24/88 

6/30/S8 

6/28/e8 

6/28/68 

6/27/88 

6/30/88 

6/27/68 

6/24/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

6/30/68 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

6/30/68 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

7/11/88 

6/24/88 

6/30/88 

6/24/88 

6/27/88 

6/30/88 

6/24/88 

6/24/88 

6/30/88 

6/27/S8 

6/24/88 

6/24/88 

6/24/88 

6/24/88 

6/24/88 

6/30/88 

6/30/68 

6/30/88 

6/24/88 

6/30/88 

6/30/68 

6/30/88 

6/30/88 

6/30/88 

6/30/68 

6/30/88 

6/30/88 

6/30/88 

6/30/88 

6/30/88 
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Section  9  GRAPfrs— Continued 


Transit  property 


^Aa  Metropoltan  Transit,  San  Antomo,  TX „ 

Fort  Worth  Transportatiofi  Auttwnty,  Fort  Worth.  TX „.... 

aty  of  San  Angeto,  San  Angeto,  TX _ 

Jaunt.  Inc.,  ChaHMtesville,  VA _ _ „ 

Gfsater  Lynchtjurj  Transit  Comparry,  Lynchburg,  VA 

Ben  Franklin  Trwwil,  Richlarxi  WA „ 

Spokane  Trarw*  Aothority.  Spokane,  WA._ _„ 

Watikesha  Metro  Transit  Waukesha,  Wt _ _ 

Bek)*  Transit  System.  Betoit,  Wl _ _ _ _ „ 

Tranrt  Network,  Ea»  Claire,  W» _ 

Sheboygan  Transit  System,  Skeboygen,  Wt 

La  Cioese  MUnicipat  Transit  LKMy,  La  Crosae,  WT. _ 

Waukesha  County  Ei^ress  and  Free««ay  F4yer.  Mlh»aukee,  Wt 

Milwaukee  Coarty  Tiwisit  System,  Milwukeo,  W» ._ , 

TrvState  Transit  A«i*onty,  HuBtmgtoa  WV _ _ , 

tCarwMAa  VaNey  Regional  Tranapert«tio»  Auttority.  Charleston,  WV. 
Mki  Ohio  Valey  Tranait  Authority,  Parkersfenrg,  WV _ 


Grant  number 


TX-90-Xt21 .._... 

TX-90-X116 

TX-gO-X117 

VA-90-Xn54..._.. 

VA-9O-X053 

WA-90-X085 

WA-9O-X077-01 

Wt-90-X091 

W»-90-X092 

Wt-90-X096 

W»-90-X093  ...... 

Wt-90-X089 

W»-9O-X090 

Wf-90-X094 

WV-90-XD25 

WV-90-X02e 

»W-90-X027 


Grant  amount 


4^716>5t9 
5,098300 
409353 
t58,S97 
640,000 
48a000 
792,000 
M4.542 

tgT.7g-i 

67,764 

550.29t 

556,279 

183.263 

14.5T9.25T 

1.137,300 

t,22B,9T8 

469,426 


Date 
Obligated 


6^30/86 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/86 
6/30/88 
6>^30/88 
6/30/88 
6/30/88 
8/30/88 
6/30/88 
6/30/88 
6/30/88 
6/30/88 
6/27/88 
6/27/88 


Section  9  Grants  Ready  for  OBLiGATtoN  WArrtNG  for  13(c)  Certircation 


Transit  property 


Gm* 


Grant  anwiOTt 


BirmJngham-JeNeraort  County  Transit  Authority,  Btrminghatn,  AL 

Bhflwngham-Jelteraort  County  Transit  Authority,  Dkniingham,  AL 

Washington  MatnpoMan  Area  Tranaportattor*  Authority.  Washington,  DC 

GaryRibllc  Transportation  Corporations  Northwestern,  H 

Transit  Authority  o(  Lexington  Fayette  Urban  County  Government,  Lemngtort,  KY.. 

Regional  Transit  AoVtority,  New  Oiteans,  LA _ „ „ _ 

Mekopolitan  Transportation  Authority,  P4ew  York,  NY _ 

Centoat  Ohio  Trarwt  Authority.  Coluiwbuo,  OH 

Corpus  Chnsti  Regional  Transit  Authon»y,  Corpus  Chris*.  TX 

Snolwmish  County  Public  Transportakorv  Benefit  Area,  Everett  WA _ 

Madison  Metro,  Madtaon,  Wl 


AL-90-X006-03.. 
AL-90-X0J1-O1 .. 
DC-9O-X0tO-01 . 

IN-90-XT07 

KY-90-X036 

LA-90-X08t _ 

NY-90-XT35-01 . 

OH-90-X103 

TX-90-Xtt9 

WA-90-X083 

W1-90-X095 


$240,000 
232.800 

30.429,600 
2.210.500 
tJ97,043 
9,221,897 

53;387.T96 

338J0OO 

2,030,400 

1,637.637 

3>280,375 


1988 


Issoed  on:  Jufy  21,  1988. 
Matthew  M.  Wiigau, 
Depaty  A  dministrator. 
tFR  Doc.  88-17250  Filed  7-29-88:  8:45  amj 

WLI  mo  COOC  4»1(>-S7-M 
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Sunshine  Act  Meetings 


This   section   of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.G.   552b(e)(3). 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday. 

August  5. 1988. 

PLACE:  2033  K  St.,  NW..  Washington, 

DC,  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  88-17362  Filed  7-28-88;  3:26  pm) 

BILLING  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday. 

August  12, 1988. 

PLACE:  2033  K  St.,  NW.,  Washington,  DC, 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  88-17363  Filed  7-28-88;  3:26  pm] 

BILLING  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

August  19, 1988. 

place:  2033  K  St.  NW.,  Washington.  DC, 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 
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MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc  88-17364  Filed  7-28-88;  3:26  pm] 

BILLING  CODE  63S1-01-II 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  11:00  a.m..  Friday, 

August  26, 1988. 

place:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  88-17565  Filed  7-28-88;  3:28  pmj 

BILLING  CODE  63S1-01-M 
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53 

This  section  of  the  FEDERAL  REGISTER            On  page  28177,  the  file  line  at  the  end        DEPARTMENT  OF  HEALTH  AND 

contains  editorial  corrections  of  previously        of  the  document  was  omitted  and  should      HUMAN  SERVICED 

S"^"^  ^T*®"!f '■  ""'^;  ^'T'^?              have  appeared  as  follows:                                             bEHVICES 

Rule,  and  Notice  documents  and  volumes       rpp  nZ.  aa  i7n«Q                                             c-i      j»%        «j..»». 

of  the  Code  of  Federal  Regulations.                 ^I??^^^oo?t         .                                       ^°°*^  ^"**  ^"'S  Administration 

These  con'ections  are  prepared   by  the             Hied  7-25-88;  4:53  pmj 

Office  of  the  Federal  Register.  Agency            billing  cooe  isomi^)                                             [Docket  No.  88M-0220] 

prepared  con-ections  are  issued  as  sianed 

ISS 

documents  and  appear  in  the  appropriate                                                                                     Paragon  Optical,  Inc.;  PremarKet 
document  categories  elsewhere  in  the             DEPARTMENT  OF  HEALTH  AND                  Approval  of  FluoroPerm™  (Paflufocon 
'^^^-                                                            HUMAN  SERVICES                                     A)  Rigid  Gas-Permeable  Contact  Lens 

(Clear  and  Tinted)  for  Extended  Wear 

Food  and  Drug  Administration 

THE  PRESIDENT                                                                                                                      Correction 

3  gpp                                                                  ^'"^•'**  **°-  *«N-02021                                             ,^  ^gji^g  document  88-15529  beginning 

Drug  Export;  NItropflaster  Ratiopharm-      °"  P^8^  ^6314  in  the  issue  of  Tuesday, 
Memorandum  of  July  21. 1988                    ^  and  10                                                      Section^' "''' ''' '°"°"'"' 
Determination  Under  Section  301  of           (Correction                                                            On  pggg  26315,  in  the  second  column, 
the  Trade  Act                                                        ^"  notice  document  88-12158  beginning      •"  the  4th  line,  "(21  U.S.C.  12)"  should 

on  page  20021  in  the  issue  of                            read  "21  CFR  Part  12";  and  in  the  lllh 
Correction                                                          Wednesday,  June  1, 1988,  make  the                line,  "(21  U.S.C.  10.33(b))"  should  read 

1 

4 

7 

A  G 

,        n_     .  .      ..   ,  „                ,                          following  correction:                                            "(21  CFR  10.33(b))". 

In  a  Presidential  Memorandum                       On  page  20022,  in  the  first  column,  in         billing  coo.  i«^,  o 
appearing  on  page  28177  ,n  the  issue  of         the  second  line.  "D.  Hicks"  should  read         ""-'■"^ '^o"  ^""^-^ 
Wednesday,  July  27. 1988.  make  the               -Daniel  L.  Michels". 
following  correction: 

BILUNG  CODE  150S-01-O 

1 

• 

1988 

UMI 

Monday 
August  1,  1988 


Part  II 


Federal 

Communications 

Commission 


47  CFR  Parts  1  and  87 
Aviation  Services;  Final  Rule 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  87 

I  PR  Docket  No.  87-214;  FCC  88-210] 

Aviation  Services 

agency:  Federal  Communications 
Commission  (FCC). 

action:  Final  rule. 

summary:  The  FCC  is  revising  and 
reorganizing  Part  87  of  the  Rules 
governing  the  Aviation  Services.  This 
action  is  part  of  the  FCC's  ongoing  effort 
to  review,  simplify  and  clarify  its 
regulations.  The  intended  effect  of  this 
action  is  to  eliminate  unnecessary  rules 
and  language  and  improve  tbe 
organization  of  the  regulations 
governing  the  Aviation  Services. 
EFFECTIVE  DATE:  August  31,  1988. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Cesaitis,  Robert  Mickley,  or 
lames  Shaffer,  Private  Radio  Bureau, 
Aviation  and  Marine  Branch, 
Washington,  DC  20554,  (202)  632-7175. 
SUPPtXMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  (adopted  June  23, 1988,  and 
released  July  14, 1988),  revising  and 
amending  its  Aviation  Services.  The  full 
text  of  this  Commission  action  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  the  Report  and  Order 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Report  and  Order 

1.  We  are  revising  the  Commission's 
Rules  governing  the  Aviation  Services, 
which  are  contained  in  Part  87  of  Title 
47  of  the  Code  of  Federal  Regulations. 
The  removal  of  unnecessary  language 
and  rules,  the  elimination  of  redundant 
sections  and  the  reorganization  of 
certain  rules  into  tables  will  result  in  a 
30  percent  reduction  in  the  size  of  Part 
87.  These  changes  will  significantly 
improve  Part  87  and  make  it  easier  to 
use. 

2.  We  are  also  making  a  number  of 
substantive  changes.  In  the  aeronautical 
advisory  station  (unicom)  rules,  we  are 
implementing  two  changes  aimed  at 
reducing  congestion  on  certain 
frequencies.  Under  the  new  aviation 
support  station  category  we  are 


expanding  the  scope  of  communications 
permitted  between  aircraft  and  aviation 
service  organizations.  We  will  grant 
fleet  licenses  to  Civil  Air  Patrol  Wings. 
Further,  we  have  added  a  number  of 
tables  which  we  believe  will  be  easier  to 
understand  and  use  than  the  existing 
rules.  We  have  included  a  new  subpart 
consisting  of  a  combined  list  which 
gives  the  frequency's  use  and  references 
the  appropriate  subpart{s)  for  further 
details. 

Final  Regulatory  Flexibility  Analysis 

3.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  604,  the 
Commission's  final  regulatory  flexibility 
analysis  has  been  prepared.  It  is 
available  for  public  viewing  as  part  of 
the  full  text  of  this  decision,  which  may 
be  obtained  from  the  Commission  or  its 
copy  contractor. 

Paperwork  Reduction 

4.  The  rule  changes  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  decrease  the  information 
collection  burden  which  the  Commission 
imposes  on  the  pubhc.  Implementation 
of  any  new  or  modified  requirements  or 
burden  will  be  subject  to  approval  by 
the  Office  of  Management  and  Budget  as 
prescribed  in  the  Act. 

Ordering  Clauses 

5.  Accordingly,  it  is  ordered,  pursuant 
to  section  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  that  Part  87  of  the 
Commission's  Rules  is  amended 
effective  August  29, 1988,  as  shown  at 
the  end  of  this  document. 

6.  A  copy  of  this  Report  and  Order 
will  be  served  on  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

7.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Part  87 

Aeronautical  stations.  Aviational 
services.  Civil  defense.  Communications 
equipment.  General  aviation. 
Incorporation  by  reference. 

Federal  Communications  Commission. 
H.  Walker  Feaster  III. 

Ading  Secretary. 

Chapter  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 1082. 
as  amended:  47  U.S.C.  154.  303;  Implement,  5 
U.S.C.  552.  unless  otherwise  noted. 

2.  Section  1.962  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§1.962    Public  notice  of  acceptance  for 
filing;  petitions  to  deny  applications  of 
specified  categories. 

(a)  *   '   * 

*  •  *  *  * 

(5)  Airport  control  tower  stations. 

•         *         «         *         * 

3.  Part  87  is  revised  in  its  entirety  to 
read  as  follows: 

PART  87— AVIATION  SERVICES 

Subpart  A— General  Information 

Sec. 

87.1  Basis  and  purpose. 

87.3  Other  applicable  rule  parts. 

87.5  Definitions. 

Subpart  B— Applications  and  Licenses 

87.17     Scope. 

87.19    Basic  eligibility. 

87.21    Standard  forms  to  be  used. 

87.23    Supplemental  information  required. 

87.25    Filing  of  applications. 

87.27    License  term. 

87.29    Partial  grant  of  application. 

87.31    Changes  during  license  term. 

87.33    Transfer  of  aircraft  station  license 

prohibited. 
87.35    Cancellation  of  license. 
87.37    Developmental  license. 
87.39    Equipment  acceptable  for  licensing. 
87.41     Frequencies. 
87.43    Operation  during  emergency. 
87.45    Time  in  which  station  is  placed  in 

operation. 
87.47    Application  for  a  portable  aircraft 

station  license. 

Subpart  C — Operating  Requirements  and 
Procedures 

Operating  Requirements 

87.69  Maintenance  tests. 

87.71  Frequency  measurements. 

87.73  Transmitter  adjustments  and  tests. 

87.75  Maintenance  of  tower  marking  and 

control  equipment. 

87.77  Availability  for  inspections. 

87.79  Answer  to  notice  of  violation. 

Radio  Operator  Requirements 

87.87    Classification  of  operator  licenses  and 

endorsements. 
87.89    Minimum  operator  requirements. 
87.91     Operation  of  transmitter  controls. 

Operating  Procedures 

87.103    Posting  station  license. 

87.105    Availability  of  operator  permit  or 

license. 
87.107    Station  identification. 
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87.109    Station  logs. 
87.111     Suspension  or  discontinuance  of 
operation. 

Subpart  D — Technical  Requirements 

87.131     Power  and  emissions. 
87.133    Frequency  stability. 
87.135    Bandwidth  of  emission. 
87.137    Types  of  emission. 
87.139    Emission  limitations. 
87.141    Modulation  requirements. 
87.143    Transmitter  control  requirements. 
87.145    Acceptability  of  transmitters  for 

licensing. 
67.147    Type  acceptance  of  equipment. 

Subpart  E— Frequencies 

87.109    Scope. 

87.171     Class  of  station  symbols. 

87.173    Frequencies. 

Subpart  F— Aircraft  Stations 

87.185    Scope  of  service. 

87.187    Frequencies. 

87.189    Requirements  for  public 

correspondence  equipment  and 

operations. 
87.191     Foreign  aircraft  stations. 

Emergency  Locator  Transmitters 

87.193    Scope  of  service. 
87.195    Frequencies. 
87.197    ELT  test  procedures. 

Subpart  G— Aeronautical  Advisory  Stations 
(UNICOMs) 

87.213    Scope  of  service. 
87.215    Supplemental  eligibility. 
C7.217     Frequencies. 

Subpart  H— Aeronautical  Multicom  Stations 

87.237    Scope  of  service. 
87.239    Supplemental  eligibility. 
87.241     Frequencies. 

Subpart  I— Aeronautical  Enroute  and 
Aeronautical  Fixed  Stations 

Aeronautical  Enroute  Stations 

G7.2C1    Scope  of  service. 

C7.263    Frequencies. 

87.205    Administrative  communications. 

Aeronautical  Fixed  Stations 

87.275     Scope  of  serv  ice. 
87.277     Supplemental  eligibility. 
87.279    Frequencies. 

Subpart  J— Flight  Test  Stations 

87.299  Scope  of  service. 

87.301  Supplemental  eligibility. 

87.303  Frequencies. 

87.305  Frequency  coordination. 

87.307  Cooperative  use  of  facilities. 

Subpart  K— Aviation  Support  Stations 

87.319    Scope  of  service. 
87.321     Supplemental  eligibility. 
87.323     Frequencies. 

Subpart  L— Aeronautical  Utility  Mobile 
Stations 

87.345  Scope  of  service. 

87.347  Supplemental  eligibility. 

87.349  Frequencies. 

87.351  Frequency  change. 


Subpart  M— Aeronautical  Search  and 
Rescue  Stations 

Ser. 

87.371  Scope  of  service. 

87.373  Supplemental  eligibility. 

87.375  Frequencies. 

Subpart  N— Emergency  Communications 

87.393    Scope  of  service. 

87.395    Plan  for  the  Security  Control  of  Air 

Traffic  Navigation  Aids  (Short  Title: 

SCATANA). 
87.397    Emergency  operations. 

Subpart  O— Airport  Control  Tower  Stations 

87.417  Scope  of  service. 

87.419  Supplemental  eligibility. 

87.421  Frequencies. 

87.423  Hours  of  operation. 

87.425  Interference. 

Subpart  P— Operational  Fixed  Stations 

87.445  Scope  of  service. 

87.447  Supplemental  eligibility. 

87.449  Frequencies. 

87.451  Licensing  limitations. 

Subpart  Q— Stations  In  the 
Radiodetermlnatlon  Service 

87.471     Scope  of  service. 
87.473    Supplemental  eligibility. 
87.475    Frequencies. 
87.477    Condition  of  grant  for 

radionavigation  land  stations. 
87.479    Harmful  interference  to 

radionavigation  land  stations. 
87.461     Unattended  operation  of  domestic 

radiobeacon  stations. 

Subpart  R— Civil  Air  Patrol  Stations 

87.501     Scope  of  service. 
8:^.503    Supplemental  eligibility. 
87.505    Frequencies. 

Subpart  S— Automatic  Weather 
Observation  Stations 

87.525    Scope  of  service. 
87.527    Supplemental  eligibility. 
87.529    Frequencies. 

Authority:  48  Stat.  1006. 1082.  as  amended; 
47  U.S.C.  154,  303.  unless  otherwise  noted. 
Interpret  or  apply  48  Stat.  1064-1068, 1081- 
1 105.  as  amended;  47  U.S.C.  151-156,  301-609. 

Subpart  A— General  Information 

§  87.1    Basis  and  purpose. 

This  section  contains  the  statutory 
basis  and  provides  the  purpose  for 
which  this  part  is  issued. 

(a)  Basis.  The  rules  for  the  aviation 
ser\'ices  in  this  part  are  promulgated 
under  the  provisions  of  the 
Communications  Act  of  1934,  as 
amended,  which  vests  authority  in  the 
Federal  Communications  Commission 
(Commission)  to  regulate  radio 
transmission  and  to  issue  licenses  for 
radio  stations.  These  rules  conform  with 
applicable  statutes  and  international 
treaties,  agreements  and 
recommendations  to  which  the  United 
States  is  a  party.  The  most  significant  of 
these  documents  are  listed  with  the 
short  title  appearing  in  parentheses: 


(1)  Communications  Act  of  1934,  as 
amended — {Communications  Act). 

(2)  International  Telecommunication 
Union  Radio  Regulations,  in  force  for  the 
United  States— (Radio  Regulations). 

(3)  The  Convention  on  International 
Civil  Aviation— (ICAO  Convention). 

(b)  Purpose.  This  part  states  the 
conditions  under  which  radio  stations 
may  be  licensed  and  used  in  the 
aviation  services.  These  rules  do  not 
govern  U.S.  Government  radio  stations. 

§  87.3    Other  applicable  rule  parte. 

Other  applicable  CFR  Title  47  parts 
include: 

(a)  Part  0  contains  the  Commission's 
organizations  and  delegations  of 
authority.  Part  0  also  lists  Commission 
publications,  standards  and  procedures 
for  access  to  Commission  records  and 
location  of  Commission  monitoring 
stations. 

(b)  Part  1  contains  rules  of  practice 
and  procedure  for  license  applications, 
adjudicatory  proceedings,  rule  making 
proceedings,  procedures  for 
reconsideration  and  review  of  the 
Commission's  actions,  provisions 
concerning  violation  notices  and 
forfeiture  proceedings,  and  the 
requirements  for  environmetal  impact 
statements. 

(c)  Part  2  contains  the  Table  of 
Frequency  Allocations  and  special 
requirements  in  international 
regulations,  recommendations, 
agreements,  and  treaties.  This  part  also 
contains  standards  and  procedures 
concerning  marketing  of  radio  frequency 
devices,  and  for  obtaining  equipment 
authorization. 

(d)  Part  13  contains  information  and 
rules  for  the  licensing  of  commercial 
radio  operators. 

(e)  Part  17  contains  requirements  for 
construction,  marking  and  lighting  of 
antenna  towers. 

(f)  Part  80  contains  rules  for  the 
maritime  services.  Certain  maritime 
frequencies  are  available  for  use  by 
aircraft  stations  for  distress  and  safety, 
public  correspondence  and  operational 
communications. 

§  87.5    Definitions. 

Aeronautical  advisory  station 
(unicorn).  An  aeronautical  station  used 
for  advisory  and  civil  defense 
communications  primarily  with  private 
aircraft  stations. 

Aeronautical  enroute  station.  An 
aeronautical  station  which 
communicates  with  aircraft  stations  in 
flight  or  other  aeronautical  enroute 
stations. 

Aeronautical  fixed  service.  A 
radiocommunication  service  between 


28942  Federal  Register  /  Vol.  53.  No.  147  /  Monday.  August  1.  1988  /  Rules  and  Regulations 


specified  fixed  points  provided  primarily 
for  the  safety  of  air  navigation  and  for 
the  regular,  efficient  and  economical 
operation  of  air  transport.  A  station  in 
this  service  is  an  aeronautical  fixed 
station. 

Aeronautical  mobile  service.  A 
mobile  service  between  aeronautical 
stations  and  aircraft  stations,  or 
between  aircraft  stations,  in  which 
survival  craft  stations  may  also 
participate;  emergency  position- 
indicating  radiobeacon  stations  may 
also  participate  in  this  service  on 
designated  distress  and  emergency 
frequencies. 

Aeronautical  multicom  station.  An 
aeronautical  station  used  to  provide 
communications  to  conduct  the 
activities  being  performed  by,  or 
directed  from,  private  aircraft. 

Aeronautical  radionavigation  service. 
A  radionavigation  service  intended  for 
the  benefit  and  for  the  safe  operation  of 
aircraft. 

Aeronautical  search  and  rescue 
station.  An  aeronautical  station  for 
communication  with  aircraft  and  other 
aeronautical  search  and  rescue  stations 
pertaining  to  search  and  rescue 
activities  with  aircraft. 

Aeronautical  station.  A  land  station  in 
the  aeronautical  mobile  service.  In 
certain  instances  an  aeronautical  station 
may  be  located,  for  example,  on  board 
ship  or  on  a  platform  at  sea. 

Aeronautical  utility  mobile  station.  A 
mobile  station  used  on  airports  for 
communications  relating  to  vehicular 
ground  traffic. 

Air  carrier  aircraft  station.  A  mobile 
station  on  board  an  aircraft  which  is 
engaged  in,  or  essential  to,  the 
transportation  of  passengers  or  cargo  for 
hire. 

Aircraft  station.  A  mobile  station  in 
the  aeronautical  mobile  service  other 
than  a  survival  craft  station,  located  on 
board  an  aircraft. 

Airport.  An  area  of  land  or  water  that 
is  used  or  intended  to  be  used  for  the 
landing  and  takeoff  of  aircraft,  and 
includes  its  buildings  and  facihties,  if 
any. 

Airport  control  tower  (control  tower) 
station.  An  aeronautical  station 
providing  communication  between  a 
control  tower  and  aircraft. 

Automatic  weather  observation 
station.  A  land  station  located  at  an 
airport  and  used  to  automatically 
transmit  weather  information  to  aircraft. 

A  viation  service  organization.  Any 
business  firm  which  maintains  facilities 
at  an  airport  for  the  purposes  of  one  or 
more  of  the  following  general  aviation 
activities:  (a)  Aircraft  fueling;  (b)  aircraft 
services  (e.g.  parking,  storage,  tie- 
downs);  (c)  aircraft  maintenance  or 


sales;  (d)  electronics  equipment 
maintenance  or  sales;  (e)  aircraft  rental, 
air  taxi  service  or  flight  instructions;  and 
(f)  baggage  and  cargo  handling,  and 
other  passenger  or  freight  services. 

Aviation  services.  Radio- 
communication  services  for  the 
operation  of  aircraft.  These  services 
include  aeronautical  fixed  service, 
aeronautical  mobile  service, 
aeronautical  radiodetermination  service, 
and  secondarily,  the  handling  of  public 
correspondence  on  frequencies  in  the 
maritime  mobile  and  maritime  mobile 
satellite  services  to  and  from  aircraft. 

Aviation  support  station.  An 
aeronautical  station  used  to  coordinate 
aviation  services  with  aircraft  and  to 
communicate  with  aircraft  engaged  in 
unique  or  specialized  activities.  (See 
Subpart  K) 

Civil  Air  Patrol  station.  A  station 
used  exclusively  for  communications  of 
the  Civil  Air  Patrol. 

Emergency  locator  transmitter  (ELT). 
A  transmitter  of  an  aircraft  or  a  survival 
craft  actuated  manually  or 
automatically  that  is  used  as  an  alerting 
and  locating  aid  for  survival  purposes. 

Emergency  locator  transmitter  (ELT) 
test  station.  A  land  station  used  for 
testing  ELTs  or  for  training  in  the  use  of 
ELTs. 

Flight  test  aircraft  station.  An  aircraft 
station  used  in  the  testing  of  aircraft  or 
their  major  components. 

Flight  test  land  station.  An 
aeronautical  station  used  in  the  testing 
of  aircraft  or  their  major  components.  • 

Glide  path  station.  A  radionavigation 
land  station  which  provides  vertical 
guidance  to  aircraft  during  approach  to 
landing. 

Instrument  landing  system  (ILS).  A 
radionavigation  system  which  provides 
aircraft  with  horizontal  and  vertical 
guidance  just  before  and  during  landing 
and,  at  certain  fixed  points,  indicates 
the  distance  to  the  reference  point  of 
landing. 

Instrument  landing  system  glide  path. 
A  system  of  vertical  guidance  embodied 
in  the  instrument  landing  system  which 
indicates  the  vertical  deviation  of  the 
aircraft  from  its  optimum  path  of 
descent. 

Instrument  landing  system  localizer. 
A  system  of  horizontal  guidance 
embodied  in  the  instrument  landing 
system  which  indicates  the  horizontal 
deviation  of  the  aircraft  from  its 
optimum  path  of  descent  along  the  axis 
of  the  nmway  or  along  some  other  path 
when  used  as  an  offset. 

Land  station.  A  station  in  the  mobile 
service  not  intended  to  be  used  while  in 
motion. 

Localizer  station.  A  radionavigation 
land  station  which  provides  horizontal 


guidance  to  aircraft  with  respect  to  a 
runway  center  line. 

Marker  beacon  station.  A 
radionavigation  land  station  in  the 
aeronautical  radionavigation  service 
which  employs  a  marker  beacon.  A 
marker  beacon  is  a  transmitter  which 
radiates  vertically  a  distinctive  pattern 
for  providing  position  information  to 
aircraft. 

Mean  power  (of  a  radio  transmitter). 
The  average  power  supplied  to  the 
anterma  transmission  Hne  by  a 
transmitter  during  an  interval  of  time 
sufficiently  long  compared  with  the 
lowest  frequency  encountered  in  the 
modulation  taken  under  normal 
operating  conditions. 

Microwave  landing  system.  An 
instrument  landing  system  operating  in 
the  microwave  spectrum  that  provides 
lateral  and  vertical  guidance  to  aircraft 
having  compatible  avionics  equipment. 

Mobile  service.  A 
radiocommunication  service  between 
mobile  and  land  stations,  or  between 
mobile  stations.  A  mobile  station  is 
intended  to  be  used  while  in  motion  or 
during  halts  at  unspecified  points. 

Operational  fixed  station.  A  fixed 
station,  not  open  to  public 
correspondence,  operated  by  and  for  the 
sole  use  of  persons  operating  their  own 
radiocommunication  facilities  in  the 
public  safety,  industrial,  land 
transportation,  marine,  or  aviation 
services. 

Peak  envelope  power  (of  a  radio 
transmitter).  The  average  power 
supplied  to  the  antenna  transmission 
line  by  a  transmitter  during  one  radio 
frequency  cycle  at  the  crest  of  the 
modulation  envelope  taken  under 
normal  operating  conditions. 

Private  aircraft  station.  A  mobile 
station  on  board  an  aircraft  not 
operated  as  an  air  carrier.  A  station  on 
board  an  air  carrier  aircraft  weighing 
less  than  12,500  pounds  maximum 
certified  takeoff  gross  weight  may  be 
licensed  as  a  private  aircraft  station. 

Racon  station.  A  radionavigation  land 
station  which  employs  a  racon.  A  racon 
(radar  beacon)  is  a  transmitter-receiver 
associated  with  a  fixed  navigational 
mark,  which  when  triggered  by  a  radar, 
automatically  returns  a  distinctive 
signal  which  can  appear  on  the  display 
of  the  triggering  radar,  providing  range, 
bearing  and  identification  information. 

Radar.  A  radiodetermination  system 
based  upon  the  comparison  of  reference 
signals  with  radio  signals  reflected,  or 
re-transmitted,  from  the  position  to  be 
determined. 

Radio  altimeter.  Radionavigation 
equipment,  on  board  an  aircraft  or 
spacecraft,  used  to  determine  the  height 
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of  the  aircraft  or  spacecraft  above  the 
Earth's  surface  or  another  surface. 

Radiobeacon  station.  A  station  in  the 
radionavigation  service  the  emissions  of 
which  are  intended  to  enable  a  mobile 
station  to  determine  its  bearing  or 
direction  in  relation  to  the  radiobeacon 
station. 

Radiodetermination  service.  A 
radiocommuncation  service  which  uses 
radiodetermination.  Radiodetermination 
is  the  determination  of  the  position, 
velocity  and/or  other  characteristics  of 
an  object,  or  the  obtaining  of 
information  relating  to  these  parameters, 
by  means  of  the  propagation  of  radio 
waves.  A  station  in  this  service  is  called 
a  radiodetermination  station. 

Radiolocation  service.  A 
radiodetermination  service  for  the 
purpose  of  radiolocation.  Radiolocation 
is  the  use  of  radiodetermination  for 
purposes  other  than  those  of 
radionavigation. 

Radionavigation  land  test  stations.  A 
radionavigation  land  station  which  is 
used  to  transmit  information  essential  to 
the  testing  and  calibration  of  aircraft 
navigational  aids,  receiving  equipment, 
and  interrogators  at  predetermined 
surface  locations.  The  Maintenance  Test 
Facility  (MTF)  is  used  primarily  to 
permit  maintenance  testing  by  aircraft 
radio  service  personnel.  The 
Operational  Test  Facility  (OTF)  is  used 
primarily  to  permit  the  pilot  to  check  a 
radionavigation  system  aboard  the 
aircraft  prior  to  takeoff. 

Radionavigation  service.  A 
radiodetermination  service  for  the 
purpose  of  radionavigation. 
Radionavigation  is  the  use  of 
radiodetermination  for  the  purpose  of 
navigation,  including  obstruction 
warning. 

Siin-eillance  radar  station.  A 
radionavigation  land  station  in  the 
aeronautical  radionavigation  service 
employing  radar  to  display  the  presence 
of  aircraft  within  its  range. 

Survival  craft  station.  A  mobile 
station  in  the  maritime  or  aeronautical 
mobile  service  intended  solely  for 
survival  purposes  and  located  on  any 
lifeboat,  life  raft  or  other  survival 
equipment. 

VHF  Omni  directional  range  station 
(VOR).  A  radionavigation  land  station 
in  the  aeronautical  radionavigation 
service  providing  direct  indication  of  the 
bearing  (omni-bearing)  of  that  station 
from  an  aircraft. 

Subpart  B— Applications  and  Licenses 

§  87.17    Scope. 

This  subpart  contains  the  procedures 
and  requirements  for  the  filing  of 


applications  for  radio  station  licenses  in 
the  aviation  services.  Part  1  of  the 
Commission's  rules  contains  the  general 
rules  of  practice  and  procedure 
applicable  to  proceedings  before  the 
Commission. 

§  87.19    Basic  eligibility. 

(a)  General.  Foreign  governments  or 
their  representatives  cannot  hold  station 
licenses. 

(b)  Aeronautical  enroute  and 
aeronautical  fixed  stations.  The 
following  persons  cannot  hold  an 
aeronautical  enroute  or  an  aeronautical 
fixed  station  license. 

(1)  Any  alien  or  the  representative  of 
any  alien; 

(2)  Any  corporation  organized  under 
the  laws  of  any  foreign  government: 

(3)  Any  corporation  of  which  any 
officer  or  director  is  an  alien; 

(4)  Any  corporation  of  which  more 
than  one-fifth  of  the  capital  stock  is 
owned  of  record  or  voted  by  aliens  or 
their  representatives  or  by  a  foreign 
government  or  its  representative,  or  by  a 
corporation  organized  under  the  laws  of 
a  foreign  country;  or 

(5)  Any  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  more  than  one- 
fourth  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens,  their 
representatives,  or  by  a  foreign 
government  or  its  representatives,  or  by 
any  corporation  organized  under  the 
laws  of  a  foreign  country,  if  the 
Commission  finds  that  the  public 
interest  will  be  served  by  the  refusal  or 
revocation  of  such  license. 

§87.21    Standard  forms  to  be  used. 

(a)  Applications  must  be  submitted  on 
prescribed  forms  which  may  be 
obtained  from  the  Commission  in 
Washington,  DC  20554  or  from  any  of  its 
field  offices. 

(b]  The  following  table  indicates  the 
correct  standard  form  or  other  means  to 
be  used  when  submitting  an  application: 


Class  of 
station 

Application  for— 

Use- 

Aircraft 

New  license 

FCC  Fomi  404. 

Fleet  license 

FCC  Form  404. 

(new). 

Modification  of 

FCC  Forni  404 

license. 

Renewal  of 

FCC  Form  404. 

license  with 

modification. 

Renewal  of 

FCC  Form  405-B. 

license  wittiout 

modification. 

Class  of 
station 

Application  for— 

Use- 

Tempora-y 

FCC  Form  404-A. 

operating 

autfionty  in 

conjunction 

with 

application  for 

a  new  license 

or  modification 

of  license. 

Transfer  of 

FCC  Form  703 

control  of 

corporation. 

Special 

Letter/Telegram. 

Temporary 

authority. 

t^ar^e  or  address 

Letter. 

change 

Ground 

New  license 

FCC  Fom  406. 

Modification  of 

FCC  Form  406 

license. 

Rene-Aal  of 

FCC  Form  406. 

license  with 

modification. 

Renewal  of 

FCC  Form  405-A. 

license  without 

modification 

Assignment  of 

FCC  Form  1046 

license 

and  406. 

Transfer  of 

FCC  Form  703 

control  of 

1 

corporation. 

1 

Special 

Letter/Telegram. 

Temporary 

Authonty. 

Civil  Air 

New  license 

FCC  Form  480. 

Patrol 

li^odtfication  of 

FCC  Form  480. 

license. 

Renewal  of 

FCC  Form  480. 

license. 

§  87.23    Supplemental  information 
required. 

(a)  To  minimize  harmful  interference 
at  the  National  Radio  Astronomy 
Observatory  site  at  Green  B.mk, 
Pocahontas  County,  WV,  and  at  the 
Naval  Radio  Research  Obser\'atory  site 
at  Sugar  Grove,  Pendleton  County,  WV, 
an  applicant  for  a  new  station  license 
(other  than  mobile,  temporary  base, 
temporary  fixed  or  Civil  Air  Patrol),  or 
for  modification  of  an  existing  license  to 
change  the  frequency,  power,  antenna 
location,  height  or  directivity  within  the 
area  bounded  by  39'15'N.  on  the  north, 
78'30'W.  on  the  east,  37'30'N  on  the 
south  and  80'30'W  on  the  west,  must 
first  notify  the  Director,  National  Radio 
Astronomy  Observatory,  Attn: 
Interference  Office,  Post  Office  Box  No. 
2,  Green  Bank.  WV  24944,  in  writing,  of 
the  geographical  coordinates  of  the 
antenna,  antenna  height,  antenna 
directivity,  frequency,  emission  and 
power.  The  application  to  the 
Commission  must  show  the  date 
notification  was  made  to  the 
Observatory.  The  Commission  will 
allow  twenty  (20)  days  after  receipt  of 
its  copy  of  the  notification  for  comments 
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or  objections.  If  a  timely  response  is 
received,  the  Conrunission  will  consider 
the  comments  or  objections. 

(b)  Geographical  coordinates  of 
Commission  facilities  which  require 
protection  are  listed  in  S  0.121(c). 
Applications  for  stations  (except  mobile 
stations)  which  will  be  located  within  80 
km  (50  miles)  of  the  referenced 
coordinates  are  examined  to  determine 
extent  of  possible  interference.  A  clause 
protecting  the  monitoring  station  may  be 
added  to  the  station  license. 

(c)  Each  application  for  a  station 
license  to  operate  in  the  vicinity  of 
Boulder  County,  CO.  under  this  part 
must  give  due  consideradon.  prior  to 
filing  applications,  to  the  need  to  protect 
the  Table  Mountain  Radio  Receiving 
Zone  from  harmful  interference.  These 
are  the  Research  Laboratories  of  the 
Department  of  Commerce.  Boulder 
County,  CO.  To  prevent  degradation  of 
the  present  ambient  radio  signal  level  at 
the  site,  the  Department  of  Commerce 
seeks  to  ensure  that  field  strength  at 
40°07'50'N  latitude.  105°  14'40'W 
longitude,  resulting  from  new 
assignments  (other  than  mobile  stations) 
or  from  the  modification  or  relocation  of 
the  existing  facilities  do  not  exceed  the 
following  values: 


Frequency  range 

Field 
strength 
(mV/m) 

in 
author- 
ized 
t>and- 
widthof 
service 

Power 
flux 
density' 
(dSW/ 
m  •)  in 
author- 
ized 

wiUUi  of 

service 

Below  540  kHz 

540  to  1600  kHz 

1.6  to  470  MHz      

10 
20 
10 
30 
1 

-658 

-59.8 

*    658 

470  to  890  (MHz 

Above  890  MHz 

»-56.2 
*    858 

■  Equivaleni  values  of  poww  fkn  density  are  cal- 
culated assuming  a  free-space  characteristic  impe- 
dence  of  376.7  120  ohms. 

'Space  stations  shall  conform  to  the  po«ver  flux 
density  hmils  at  the  earth's  surtace  specified  in 
appropriate  ports  of  the  Commission's  rules,  but  in 
no  case  should  exceed  the  above  levels  in  any  4 
kHz  band  for  aU  angles  of  arrival. 

(d)  Each  applicant  is  responsible  for 
determining  whether  proposals  for  a 
new  or  modified  station  require 
envionmentai  information.  Applicants 
should  refer  to  {  1.1307  to  identify  those 
actions  for  which  enviroiunenfal 
information  must  be  submitted. 

§87.25    FNing  of  applications. 

Rules  about  the  filing  of  applications 
for  radio  station  licenses  are  contained 
in  this  section. 

(a)  Each  application  must  specify  an 
address  in  the  United  States  to  be  used 
by  the  Commission  in  serving 
documents  or  directing  correspondence 


to  the  licensee.  Otherwise  the  address 
contained  in  the  licensee's  most  recent 
notification  will  be  used  for  this 
purpose.  Failure  to  answer  Commission 
correspondence  can  result  in  revocation 
of  the  license. 

(b)  An  original  of  each  application 
must  be  filed  with  the  Commission, 
Gettysburg,  PA  17326,  unless  otherwise 
noted  on  the  application  form. 
Applications  requiring  fees  as  set  forth 
at  Part  1.  Subpart  G  of  this  chapter  must 
be  filed  in  accordance  with  S  0.401(b)  of 
the  rules. 

(c)  One  application  may  be  submitted 
for  the  total  number  of  aircraft  stations 
in  the  fleet  (fleet  hcense). 

(d)  One  application  for  aeronautical 
land  station  license  may  be  submitted 
for  the  total  number  of  stations  in  the 
fleet. 

(e)  One  application  for  modification  or 
fransfer  of  control  may  be  submitted  for 
two  or  more  stations  when  the 
individual  stations  are  clearly  identified 
and  the  following  elements  are  the  same 
for  all  existing  or  requested  station 
licenses  involved: 

(1)  Applicant; 

(2)  Specific  details  of  request; 

(3)  Rule  part. 

(f)  One  application  must  be  submitted 
for  each  Civil  Air  Patrol  wing.  The 
application  must  show  the  total  number 
of  transmitters  to  be  authorized.  The 
wing  need  not  notify  the  Commission 
each  time  the  number  of  transmitters  is 
altered.  Upon  renewal,  the  wing  must 
notify  the  Commission  of  any  change  in 
the  total  number  of  fransmitters. 

Note. — A  fee  schedule  was  impleinented  by 
the  Federal  Conununications  Commission  on 
April  1. 1986.  A  synopsis  of  the  new  fee 
schedule  applicable  to  the  Aviation  Services 
is  printed  here  as  a  convenience  to  the 
reader.  Governmental  entities  are  exempt 
from  the  fee  schedule. 

Aircraft  stations  (new,  modification  or 
renewal);  no  fee:  submit  to  address  indicated 
on  FCC  Form  404  or  FCC  Form  405B,  as 
appropriate. 

Aviation  ground  stations  (new  or 
modification);  $60  fee;  submit  FCC  Form  406 
to  FCC,  Aviation  Ground  Service,  P.O.  Box 
371632M,  Pittsburgh,  PA  15251-7632. 

Aviation  ground  stations  (renewal):  $60  fee: 
submit  FCC  Form  405A  to  FCC  405A  Station 
Renewal,  P.O.  Box  360703M,  Pittsburgh,  PA 
15251-6703. 

S  87.27    Uconsotorm. 

(a)  Licenses  for  regtdar  stations  will 
normally  be  issued  for  five  years. 

(b)  Licenses  for  developmental 
stations  will  be  issued  for  a  period  not 
to  exceed  one  year  and  are  subject  to 
change  or  to  cancellation  by  the 
Commission  at  any  time,  upon 
reasonable  notice  but  without  a  hearing. 


§87.29    Partial  grant  of  applleatioft. 

Whenever  the  Commission,  without  a 
hearing,  grants  an  application  in  part  or 
with  any  privileges,  terms,  or  conditions 
other  than  those  requested,  the  action 
will  be  considered  as  a  grant  of  the 
application  unless  the  applicant,  within 
30  days  from  the  date  on  which  such 
grant  is  made,  or  from  its  effective  date 
if  a  later  day  is  specified,  files  with  the 
Commission  a  written  protest  rejecting 
the  grant  as  made.  Upon  receipt  of  such 
protest,  the  Commission  will  vacate  its 
original  action  upon  the  applicadon  and. 
if  necessary,  set  the  application  for 
hearing. 

§  87.3 1    Change*  during  Hcense  term. 

The  following  table  indicates  the 
required  action  for  changes  made  during 
the  license  term: 


Type  of  change 

Requirad  action 

Mailing  address 

WrWan  noSoe  to  FCC 

GMtyaburg,  PA  t732& 

Name  of  licensee 

Written  nolica  to  FOa 

(without  change  in 

Gettysburg,  PA  17326. 

owr>efship,  control  or 

corporate  structure). 

Transfer  of  control  of  a 

Use  FCC  Form  703. 

corporation. 

Assignment  of  a  radto 

Use  FCC  Form  1046  and 

station  Hcense  (except 

406. 

aircraft  station  license). 

Addition  of  transmitting 

Use  F(X  Fomi  404 

equipment  on  a 

(aircraft). 

frequency,  frequency 

Use  FCC  Form  406 

band  or  with  emission 

(land). 

types  not  authorized 

Use  FCC  Fonn  480 

on  presem  Mcertsa. 

(CAP). 

Addition  or  replacement 

rtOfm. 

of  transmitting 

equipment  on  a 

frequency  or  frequency 

band  with  emission 

types  authorized  on 

present  license. 

Addition  of  survival  craft 

Pfons 

station. 

§  87.33    Transfer  of  aircraft  station  Hcense 
prohibited. 

An  aircraft  station  license  cannot  be 
assigned.  If  the  aircraft  ownership  is 
fransferred,  the  previous  license  must  be 
returned  to  the  Commission.  The  new 
owner  must  file  for  a  new  license. 

§87.35    Cancellation  of  license. 

When  a  station  permanenUy 
discontinues  operation,  the  license  must 
be  returned  to  the  Commission, 
Gettysburg,  PA  17328. 

§  87.37    Developmental  license. 

This  section  contains  rules  about  the 
licensing  of  developmental  operations 
subject  to  this  part. 

(a)  Showing  required  Each 
application  for  a  developmental  license 
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must  be  accompanied  by  a  letter 
showing  that: 

(1)  The  applicant  has  an  organized 
plan  of  development  leading  to  a 
specific  objective; 

(2}  A  point  has  been  reached  in  the 
program  where  actual  transmission  by 
radio  is  essential; 

(3)  The  program  has  reasonable 
promise  of  substantial  contribution  to  of 
the  use  of  radio; 

(4)  The  program  will  be  conducted  by 
qualified  personnel; 

(5)  The  applicant  is  legally  quaiiRed 
and  possesses  technical  facilities  for 
conduct  of  the  program  as  proposed; 

(6)  The  public  interest,  convenience 
and  necessity  will  be  served  by  the 
proposed  operation. 

(b)  Signature  and  statement  of 
understanding.  The  showing  must  be 
signed  by  the  applicant. 

(c)  Assignable  frequencies. 
Developmental  stations  may  be 
authorized  to  use  frequencies  available 
for  the  service  and  class  of  station 
proposed.  The  number  of  frequencies 
assigned  will  depend  upon  the  specific 
requirements  of  the  developmental 
program  and  the  number  of  frequencies 
available. 

(d)  Developmental  program.  [1]  The 
developmental  program  as  described  by 
the  applicant  must  be  substantially 
followed. 

(2)  Where  some  phases  of  the 
developmental  program  are  not  covered 
by  the  general  rules  of  the  Commission 
and  the  rules  in  this  part,  the 
Commission  may  specify  supplemental 
or  additional  requirements  or  conditions 
as  considered  necessary  In  the  public 
interest,  convenience  or  necessity. 

(3)  The  Commission  may,  from  time  to 
time,  require  a  station  engaged  in 
developmental  work  to  conduct  special 
tests  which  are  reasonable  and 
desirable  to  the  authorized 
developmental  program. 

(e)  Use  of  developmental  stations.  (1) 
Developmental  stations  must  conform  to 
all  applicable  technical  and  operating 
requirements  contained  in  this  part, 
unless  a  waiver  is  specifically  provided 
in  the  station  license. 

(2)  Conununicatioa  with  any  station  of 
a  country  other  than  the  United  States  is 
prohibited  unless  specifically  provided 
in  the  station  license. 

(3)  The  operation  of  a  developmental 
station  must  not  cause  hannfid 
interference  to  stations  regularly 
authorized  to  use  the  frequency. 

(f)  Report  of  operation  required.  A 
report  on  the  results  of  the 
developmental  program  must  be  filed 
within  60  days  of  the  expiration  of  the 
license.  A  report  must  accompany  a 
request  for  renewal  of  the  license. 


Matters  which  the  applicant  does  not 
wish  to  disclose  publicly  may  be  so 
labeled;  they  will  be  used  solely  for  the 
Commission's  information.  However, 
public  disclosure  is  governed  by  §  0.467 
of  the  Commission's  rules.  The  report 
must  include  the  following: 

(1)  Results  of  operation  to  date. 

(2)  Analysis  of  the  results  obtained. 

(3)  Copies  of  any  published  reports. 

(4)  Need  for  continuation  of  the 
program. 

(5)  Number  of  hours  of  operation  on 
each  authorized  frequency  during  the 
term  of  the  license  to  the  date  of  the 
report. 

§  87.39    Equtpment  acceptable  for 
licensing. 

Transmitters  listed  in  this  part  must 
be  type  accepted  for  a  particular  use  by 
the  Commission  based  upon  technical 
requirements  contained  in  Subpart  D  of 
this  part. 

§  87.41    Frequencies. 

(a)  Applicant  responsibilities.  The 
applicant  must  propose  frequencies  to 
be  used  by  the  station  consistent  with 
the  applicant's  eligibility,  the  proposed 
operation  and  the  frequencies  available 
for  assignment.  Applicants  must 
cooperate  in  the  selection  and  use  of 
frequencies  in  order  to  minimize 
interference  and  obtain  the  most 
effective  use  of  stations.  See  Subpart  E 
and  the  appropriate  subpart  applicable 
to  the  class  of  station  being  considered. 

(b)  Licensing  limitations.  Frequencies 
are  available  for  assignment  to  stations 
on  a  shared  basis  only  and  will  not  be 
assigned  for  the  exclusive  use  of  any 
licensee.  The  use  of  any  assigned 
fi^quency  may  be  restricted  to  one  or 
more  geographical  areas. 

(c)  Government  frequencies. 
Frequencies  allocated  exclusively  to 
federal  government  radio  stations  may 
be  licensed.  The  applicant  for  a 
government  frequency  must  provide  a 
satisfactory  showing  that  such 
assignment  is  required  for  inter- 
communication with  government 
stations  or  required  for  coordination 
with  activities  of  the  federal 
government.  The  Commission  will 
coordinate  with  the  appropriate 
government  agency  before  a  government 
frequency  is  assigned. 

(d)  Assigned  frequency.  The 
frequency  coinciding  with  the  center  of 
an  authorized  bandwidth  of  emission 
must  be  specified  as  the  assigned 
frequency.  For  single  sideband  emission, 
the  carrier  frequency  must  also  be 
specified. 

S  87.43    Operation  during  emergency. 

A  station  may  be  used  for  emergency 
communications  in  a  manner  other  than 


that  specified  in  the  station  license  or  in 
the  operating  rules  when  normal 
communication  facilities  are  disrupted. 
The  Commission  may  order  the 
discontinuance  of  any  such  emergency 
service. 

§87.45    Time  In  which  station  Is  placed  In 
operation. 

This  section  applies  to  unicorn 
stations  and  radionavigation  land 
stations,  excluding  radionavigation  land 
test  stations.  In  those  cases  in  which  a 
new  or  modified  license  is  issued,  if  the 
station  or  modifications  authorized  have 
not  been  placed  in  operation  within 
eight  months  from  the  date  of  the  grant, 
the  license  becomes  invalid  and  must  be 
returned  to  the  Commission  unless  the 
licensee  shows  good  cause  why 
notification  was  not  made.  Tlie  licensee 
must  notify  the  Commission  in  writing 
when  the  station  is  placed  in  operation. 

§87.47    Appttcatton  for  a  porlaMe  aircraft 


A  person  may  apply  for  a  portable 
aircraft  radio  station  hcense  if  the  need 
exists  to  operate  the  same  station  on 
more  than  one  U.S.  aircraft. 

Subpart  C— Operating  Requireinents 
and  Procedures 

Operating  Requirements 

§  87.69    Maintenance  tests. 

The  hoensee  may  make  routine 
maintenance  tests  on  equipment  other 
than  emergency  locator  transmitters  if 
there  is  no  interference  with  the 
communications  of  any  other  station. 
Procedures  for  conducting  tests  on 
emergency  locator  transmitters  are 
contained  in  Subpart  F. 

§  87.71    Frequency  measurements. 

A  licensed  operator  must  measure  the 
operating  frequencies  of  all  land-based 
transmitters  at  the  following  times: 

(a)  When  the  transmitter  is  originally 
installed; 

(b)  When  any  change  or  adjustment  is 
made  in  the  transmitter  which  may 
affect  an  operating  frequency;  or 

(c)  When  an  operating  frequency  has 
shifted  beyond  tolerance. 

§87.73    Transmitter  adjustonants  and  teets. 

A  general  radiotelephone  operator 
must  directly  supervise  and  be 
responsible  for  all  transmitter 
adjustments  or  tests  during  installation, 
servicing  or  maintenance  of  a  radio 
station.  A  general  radiotelephone 
operator  must  be  responsible  for  the 
proper  functioning  of  the  station 
equipment. 


28946 


Federal^Regigter  /  Vol.  53.  No.  147  /  Monday.  August  1.  1986  /  Rules  and  Regulations 


§  87.75    Malntwtanc*  of  tower  marking  and 
control  equlpiiMnt 

Section  303(q)  of  the  Communications 
Act  of  1934.  as  amended,  requires  some 
antenna  structures  to  be  painted  or 
illuminated.  The  licensee  of  any  radio 
station  which  has  such  an  antenna 
structure  must  operate  and  maintain  the 
tower  marking  and  associated  control 
equipment  in  accordance  with  Part  17  of 
this  chapter. 

§87.77    AvailabUlty  for  inspections. 

The  licensee  must  make  the  station 
and  its  records  available  for  inspection 
upon  request. 

§  87.79    Answer  to  notice  of  violation. 

(a)  Any  person  who  receives  an 
official  notice  of  violation  of  the 
Communications  Act,  any  legislative 
act,  executive  order,  treaty  to  which  the 
U.S.  is  a  party,  terms  of  a  station  or 
operator  license,  or  the  Commission's 
rules  must  send  a  written  answer,  in 
duplicate,  to  the  office  which  originated 
the  notice,  within  10  days  of  receipt.  If 
the  hcensee  cannot  acknowledge  within 
the  allotted  period  due  to  unavoidable 
circumstances,  an  answer  must  be  given 
at  the  earliest  practicable  date  with  a 
satisfactory  explanation  of  the  delay. 

(b)  The  answer  to  each  notice  must  be 
complete  in  itself.  The  answer  must 
contain  a  full  expalantion  of  the  incident 
involved  and  must  give  the  action  taken 
to  prevent  a  recurrence  of  the  violation. 
If  the  notice  relates  to  operator  errors, 
the  answer  must  give  the  name  and 
license  number  of  the  operator  on  duty. 

Radio  Operator  Requirements 

§  87.87    Classification  of  operator  licenses 
and  endorsements. 

(a)  Commercial  radio  operator 
licenses  issued  by  the  Commission  are 
classified  in  accordance  with  the  Radio 
Regulations  of  the  International 
Telecommunication  Union. 

(b)  The  following  licenses  are  issued 
by  the  Commission.  International 
classification,  if  different  from  the 
license  name,  is  given  in  parentheses. 
The  licenses  and  their  alphanumeric 
designator  are  listed  in  descending 
order. 

(1)  T-1  First  Class  Radiotelegraph 
Operator's  Certificate 

(2)  T-2  Second  Class  Radiotelegraph 
Operator's  Certificate 

(3)  G  General  Radiotelephone 
Operator  Licenes  (radiotelephone 
operator's  general  certificate) 

(4)  T-3  Third  Class  Radiotelegraph 
Operator's  Certificate  (radiotelegraph 
operator's  special  certificate) 

(5)  MP  Marine  Radio  Operator  Permit 
(radiotelephone  operator's  restricted 
certificate) 


(6)  RP  Restricted  Radiotelephone 
Operator  Permit  (radiotelephone 
operator's  restricted  certificate) 

§  87.89    Minimum  operator  requirements. 

(a)  A  station  operator  must  hold  a 
commercial  radio  operator  license  or 
permit,  except  as  listed  in  paragraph  (d). 

(b)  The  minimum  operator  license  or 
permit  required  for  operation  of  each 
specific  classification  is: 

Minimum  Operator  License  or  Permit 

Land  stations,  all  classes 

— All  frequencies  except  VHF 

telephony  transmitters  providing 
domestic  service...^ RP 

Aircraft  stations,  all  classes 

— Frequencies  below  30  Mllz  allocated 
exclusively  to  aeronautical  mobile 
services RP 

— Frequencies  below  30  MHz  not 
allocated  exclusively  to 
aeronautical     mobile     services.. .MP     or 

higher 

— Frequencies  above  30  MHz  not 
allocated  exclusively  to 
aeronautical  mobile  services  and 
assigned    for    international    use. ..MP    or 

higher 

— Frequencies  above  30  MHz  not 

assigned  for  international  use none 

— Frequencies  not  used  solely  for 
telephone  or  exceeding  250  watts 
carrier  power  or  1000  watts  peak 
envelope  power .-...G  or  higher 

(c)  The  operator  of  a  telephony  station 
must  directly  supervise  and  be 
responsible  for  any  other  person  who 
transmits  from  the  station,  and  must 
ensure  that  such  communications  are  in 
accordance  with  the  station  license. 

(d)  No  operator  license  is  required  to: 

(1)  Operate  an  aircraft  radar  set,  radio 
altimeter,  transponder  or  other  aircraft 
automatic  radionavigation  transmitter 
by  flight  personnel; 

(2)  Test  an  emergency  locator 
transmitter  or  a  survival  craft  station 
used  solely  for  survival  purposes; 

(3)  Operate  an  aeronautical  enroute 
station  which  automatically  transmits 
digital  communications  to  aircraft 
stations; 

(4)  Operate  a  VHF  telephony 
transmitter  providing  domestic  service 
or  used  on  domestic  flights. 

§  87.91    Operation  of  transmitter  controls. 

The  holder  of  a  marine  radio  operator 
permit  or  a  restricted  radiotelephone 
operator  permit  must  perform  only 
transmitter  operations  which  are 
controlled  by  external  switches.  These 
operators  must  not  perform  any  internal 
adjustment  of  transmitter  frequency 
determining  elements.  Further,  the 
stability  of  the  transmitter  frequencies 
at  a  station  operated  by  these  operators 
must  be  maintained  by  the  transmitter 


itself.  When  using  an  aircraft  radio 

station  on  maritime  mobile  service  .| 

frequencies  the  carrier  power  of  the  • 
transmitter  must  not  exceed  250  watts 

(emission  A3E)  or  1000  watts  (emission  ' 

R3E.  H3E,  or  J3E).  ] 

Operating  Procedures  4 

§  87.103    Posting  station  Hcense. 

(a)  Stations  at  fixed  locations.  The 
license  or  a  photocopy  must  be  posted 
or  retained  in  the  station's  permanent 
records. 

(b)  Aircraft  radio  stations.  The  license 
must  be  either  posted  in  the  aircraft  or 
kept  with  the  aircraft  registration 
certificate. 

(c)  Aeronautical  mobile  stations.  The 
license  must  be  retained  as  a  permanent 
part  of  the  station  records. 

§  87.105    Availability  of  operator  permit  or 
license. 

All  operator  permits  or  licenses  must 
be  readily  available  for  inspection. 

§87.107    Station  identification. 

(a)  Aircraft  station.  Identify  by  one  of 
the  following  means: 

(1)  Aircraft  radio  station  call  sign. 

(2)  Assigned  FCC  control  number 
(assigned  to  ultralight  aircraft).  • 

(3)  The  type  of  aircraft  followed  by 
the  characters  of  the  registration 
marking  ("N"  number)  of  the  aircraft, 
omitting  the  prefix  letter  "N".  When 
communication  is  initiated  by  a  ground 
station,  an  aircraft  station  may  use  the 
type  of  aircraft  followed  by  the  last  . 
three  characters  of  the  registration             i 
marking. 

(4)  The  FAA  assigned  radiotelephony 
designator  of  the  aircraft  operating 
organization  followed  by  the  flight 
identification  number. 

(5)  An  aircraft  identification  approved 
by  the  FAA  for  use  by  aircraft  stations 
participating  in  an  organized  flying 
activity  of  short  duration. 

(b)  Land  and  fixed  stations.  Identify 
by  means  of  radio  station  call  sign,  its 
location,  its  assigned  FAA  identifier,  the 
name  of  the  city  area  or  airport  which  it 
serves,  or  any  additional  identification 
required.  An  aeronautical  enroute 
station  which  is  part  of  a  multistation 
network  may  also  be  identified  by  the 
location  of  its  control  point. 

(c)  Suri'ival  craft  station.  Identify  by 
transmitting  a  reference  to  its  parent 
aircraft.  No  identification  is  required 
when  distress  signals  are  transmitted 
automatically.  Transmissions  other  than 
distress  or  emergency  signals,  such  as 
equipment  testing  or  adjustment,  must 
be  identified  by  the  call  sign  or  by  the 
registration  marking  of  the  parent 
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aircraft  followed  by  a  single  digit  other 
than  0  or  1. 

(d)  Exempted  station.  The  following 
types  of  stations  are  exempted  from  the 
use  of  a  call  sign:  Airborne  weather 
radar,  radio  altimeter,  air  traffic  control 
transponder,  distance  measuring 
equipment,  collision  avoidance 
equipment,  racon,  radio  relay, 
radionavigation  land  test  station  (MTF), 
and  automatically  controlled 
aeronautical  enroute  stations. 


§87.109    Stationlogs. 

A  station  at  a  fixed  location  in  the 
international  aeronautical  mobile 
service  must  maintain  a  written  or 
automatic  log  in  accordance  with 
Paragraph  3.5,  Volume  II,  Annex  10  of 
the  ICAO  Convention. 

§  87.1 1 1    Suspension  or  discontinuance  of 
operation. 

The  licensee  must  notify  the  nearest 
FAA  regional  office  upon  the  temporary 


suspension  or  permanent 
discontinuance  of  any  station.  This 
requirement  does  not  apply  to  aircraft 
stations.  The  FAA  center  must  be 
notified  again  when  service  resumes. 

Subpart  D — Technical  Requirements 

§87.131    Power  and  emissions. 

(a)  The  authorized  emissions  and 
maximum  power  are  as  follows: 


Class  of  station 

Frequency  band/ 
frequency 

Auttx)nzed  eniission(s) 

Maximum 
power' 

VHF 

A3E 

10  watts. 

Aeronautical  multicom 

VHP    

A3E 

10  watts 

Aeronautocal  enroute  ar)d  aeronautical  fixed            

HE 

R3E,  H3E,  J3E.  J7B.  H2B.  A1A,  FIB.  J2A,  J2B 

6kw 

VHE    

A3E _ 

1 .5  kw. 
200  watts  ' 

Aerorwutical  search   

VHF 

A3E 

10  watts 

and  rescue 

HE     

R3E,  H3E,  J3E 

100  watts. 

VHF - 

VHF          

G3E,  F2D 

30  watts. 

Fliaht  test  tarvj 

A3E        „ 

200  watts. 

UHF  .  

F2D,  F9D.  F7D 

H2B  J3E,  J7D  J9W 

25  watts.' 

HF                                 

6.0  kw. 

VHF  

A3E 

50  watts. 

VHF 

A3E _ 

50  watts. 

below  400  kHz 

A3E „ 

A3E - 

15  watts. 

VHF    

10  watts. 

RadionavToation  land  test 

108  150  MH2 

A9W 

1  milliwatt. 

334  550  MHz 

A1N 

1  milliwatt. 

other  VHF 

MIA,  XXA,  A1A,  A1N,  A2A,  A20,  A9W 

MIA,  XXA  A1A,A1N  A2A,  A2D,  A9W 

1  watt 

other  UHF 

1  watt 

5031  0  MHz 

F7D 

1  watt. 

Radionavigation  land 

various* 

various* 

various* 

Aircraft  Communication 

Aeronautical  frequencies 

UHF 

F2D.  F9D,  F7D _ 

A3E 

25  watts. 

VHF    

55  watts. 

, 

HF 

R3E  H3E  J3E  J7B  H2B.  J7D,  J9W 

400  watts. 

HF 

A1A  FIB  J2A  J2B     

100  watts. 

various* 

various' 

Marine  Frequencies  * 

156  300  MHz       

G3E „ - 

caE - 

G3E 

5  watts. 

156  375  MHz 

5  watts. 

1 56  400  MHz 

5  watts. 

1 56.425  MHz 

G3E - 

G3E         

5  watts. 

156  450  MHz 

5  watts. 

156  625  MHz              

G3E 

5  watts. 

156  800  MHz 

G3E         

5  watts. 

156  900  MHz 

G3E       

5  watts. 

1 S6  425  MHz 

G3E                   

5  watts. 

HF' - 

MF' 

R3E  H3E  J3E  J2B  FIB  A3E 

1000  watts 

R3E  H3E  J3E,  J2B,  FIB 

250  wafts 
1000  watts 

A3E                 

250  watts. 

'The  power  is  measured  at  ttw  transmitter  output  terminals  and  the  type  of  power  is  determined  according  to  the  envsskxi  designator  as  follows: 
(I)  Mean  power  (pY)  for  amplitude  modulated  emisskjns  and  transmitting  both  sidebands  using  unmodulated  full  can-ler. 
(ij)  Peak  envekipe  power  (pX)  for  aN  emissKm  designators  ottier  ttwn  tfiose  referred  to  in  paragraph  (i)  of  this  note. 

*  Power  artd  antenna  height  are  restricted  to  ttie  minimum  necessary  to  achieve  tfie  required  servk^. 

*  Transmitter  power  maybe  itx^eased  to  overcome  line  arxJ  duplexer  tosses  but  must  not  exceed  25  watts  delivered  to  tf)e  antenna. 

*  Frequency,  emisston  and  maximum  power  will  t>e  determined  after  coordination  with  appropriate  Government  agencies. 

'  Frequency,  emission  and  maximum  power  will  be  determined  t>y  appropriate  standards  durir>g  tfie  type  acceptance  process. 

*  To  be  used  with  airborne  marine  equipment  type  accepted  for  Part  80  (ship)  and  used  in  accordance  with  Part  87. 
'  Applicat>le  only  to  marine  frequencies  used  for  put)lic  correspondence. 

(b)  Power  most  be  determined  l>y  direct  measurement 
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§87.133    FrequOTcy  staMltty. 

(a)  Except  as  provided  in  paragraphs 
(c),  (d).  and  [f]  of  this  section,  the  carrier 
frequency  of  each  station  must  be 
maintained  within  these  tolerances: 


Frequency  band  (tower  fimtt 

exdusive.  uooer  Nmit 

inchisive),  and  categories  of 

stations 


(1)  Band-g  to  535  kHz: 

Aeronaulical  stations 

Aircraft  stations 

Survival    craft    stations   on 

500  kHz. 
Radonavigation  stations 

(2)  Band-1605  to  4000  kHz: 
Aeronaukcii  foced  stations: 

Pomm  200  W  or  less 

Power  abowe  200  W ._. 

AeronanMcal  stations: 

Poaer  200  W  or  less  - 

Pover  above  200  W 

AiraaR  Maions _ 

SurviwI   craR    stations  on 

2182  kHz. 

(3)  Ban«4  lo  29  7  MHr 
Aeronaulical  fixed  stations: 

Power  500  W  or  less 

Power  above  500  W 

SirK|iu  sueljai  id  and  fnde- 

pendent-sideband  emis- 
sion: 

Power  500  W  or  less 

Power  above  500  W 

Class  FIB  ernissions 

Other  classes  of  emission: 

Power  500  W  or  less 

Power  above  500  W 

Aeronautical  stations: 

Power  500  W  or  less 

Power  above  500  W 

Aircraft  sla&ms. 

Survival   craft  stations   on 

8364  kHz. 

(4)  Band-29.7  to   100  MHz: 
Aeronautical  fixed  stations: 

Po¥»er  200  W  or  less 

Power  above  200  W 

Power  50  W  or  less 

Power  above  50  W 

Operafional   fixed  stations: 
73-74.8  MHz  (Power  50 

Worless). 
73-74.6      MHz      (Power 

above  50  W). 
72-7ao  MHz  and  75.4- 

7&0MHZ. 
Radionavigalion  stations 

(5)  Band-100  lo  137  MHz: 

Aeronautical  stations 

Emergency    locator    trans- 
mitter test  stations. 

Survival    craft   stations   on 

121.5  MHz. 
Emergency  locator  stations  . 


Toler- 
ance ' 


Toler- 
ance' 


100 

200 

5.000 

100 


100 
50 

100' 
SO' 

100' 
200 


50 
15 


'100 
'50 

'100 
200 


50 
30 


50 
20 

5 

100 

*50 
50 

50 

50 


100 
100 
20  Hz' 

100 


100» 
50* 

100 '•• 
50'» 
100' 
20H2» 


50  Hz 
20  Hz 

10  Hz 

20 
10 

100' 
50' 
100' 
50Hz» 


30 
20 

30 

20 

5 

50 

20 
50 

50 

50 


Frequency  band  (lower  limit 

a9a:hj3iva  upper  im* 

(inclusive),  and  categories  o< 

stations 


Toler- 


Aircraft  and  Other  motxie 
stations  in  the  Aviation 
Services. 

Radionavigabon  stations 

(6)  Band- 137  to  470MHz: 

Aeronautical  stations 

Sunnval    craft    stations   on 

243  MHz. 

Aircraft  stations. 

Radtorwvigation  stations 

(7)  Band-470  to  2450  MHz: 

Aei  m  lauiiLal  stations 

Aircraft  statior» 

Radionavigation  stations: 

470-960  MHz 

960-1215  MHz. 

1215-2450  MHz. 

(8)  Band-2450  to  10500  MHr 
Radionavigation  stations 

(9)  Band- 10.5    GHz    to    40 
GHz: 

Radionawgatian  stations 


SO' 


20 

50 
50 

50» 
50 

100 
100 

500 

20 

500 

••1250 


5000 


Toler- 
ance* 


30 


20 

20 
50 

30 
SO 

20 
20 

500 

20 

500 

1250' 


5O0O 


■This  toleranoe  is  ttie  maximum  permittad  until 
January  1,  1990.  tor  transmifters  installed  before 
Jaivjary  2.  1885,  and  used  at  the  same  installation. 
Toterance  is  IrxScated  in  parts  In  10'  unless  shown 
as  I  lull/  t^z). 

'This  (olorar>ce  is  ttie  maximum  permitted  after 
January  1.  1985  lor  new  and  reptaoement  transmit- 
ters and  to  all  transmitters  after  January  1,  1990. 
Tolerance  is  indcated  in  parts  in  10*  unless  shown 
as  Hertz  (Hz). 

'For  transmittecs  first  type  accepted  or  type  ap- 
proved after  November  30,  1977, 

'  Ttie  tolerance  fix  transmffters  type  accepted  be- 
tween January  1.  1966,  and  January  1,  1974,  is  30 
parts  in  10«.  7>e  tolerance  lor  transiTTitlers  type 
accepted  a«er  January  1,  1974,  and  stations  using 
offset  carrier  techniques  is  20  parts  in  10«. 

'The  tolerance  for  transmitters  type  accepted 
after  January  1,  1974.  is  30  parts  in  10  > 

*  In  the  5000  to  5250  MHz  band,  the  FAA  requires 
a  tderanOTof  ±10  kHz  lor  Microwave  Landing 
Sys»em  staiions  whch  are  to  be  a  part  of  ttie 
MatkVMt  Airspace  System  (FAR  171). 

'  For  singin  wJUiand  transmitters  operating  in  the 
frequency  bands  1605-4000  kHz  and  4-29.7  MHz 
which  are  alk>cated  exclusively  to  the  Aeronautical 
Mobile  (R)  Senrice.  the  tolerance  is:  Aeronautical 
stations.  10  Hz;  aircraft  stations,  20  Hz. 

•Fw  single-sidet>and  racSotelephone  transmitters 
the  toleranoe  is:  hi  the  bands  1605-4000  kHz  and 
4-217  MHz  (or  peak  envetope  powers  of  200  W  or 
less  and  500  W  or  less,  respectively,  50  Hz;  in  the 
bands  1605-4000  kHz  and  4-29.7  MHz  for  peak 
envelope  powers  above  200  W  and  500  W.  respec- 
tively, 20  Hz.  ^^ 

*Wtiere  specific  frequencies  are  not  assigned  to 
radar  stations,  the  bandwkflh  occupied  by  the  emis- 
sions of  such  stations  inust  Ije  maintained  within  ttie 
band  alocatod  to  ttie  sennce  and  ttie  indicated 
tolerance  does  not  apply. 

(b)  The  power  shown  in  paragraph  (a] 
of  this  section  is  the  peak  envelope 
power  for  single-sideband  transmitters 
and  the  mean  power  for  all  other 
transmitters. 


(c)  For  single-sideband  transmitters, 
the  tolerance  is: 

(1]  All  aeronautical  stations  on  land 

other  than  Civil  Air  Patrol 10  Hz 

(2)  All  aircraft  stations  other  tlian  Civil 

Air  Patrol „ 20  Hz 

(3)  Civil  Air  Patrol  Sfations..- - 50  Hz 

(d)  For  radar  transmitters,  except  non- 
pulse  signal  radio  altimeters,  the 
frequency  at  which  maximum  emission 
occurs  must  be  within  the  authorized 
frequency  band  and  must  not  be  closer 
than  1.5/T  MHz  to  the  upper  and  lower 
limits  of  the  authorized  bandwidth, 
where  T  is  the  pulse  duration  in 
microseconds. 

(e)  The  Commission  may  authorize 
tolerances  other  than  those  specified  in 
this  section  upon  a  satisfactory  showing 
of  need. 

(f)  The  carrier  frequency  tolerance  of 
transmitters  operating  in  the  1435-1535 
MHz  and  2310-2390  MHz  bands 
manufactured  before  January  2, 1985,  is 
0.003  percent.  The  carrier  frequency 
tolerance  of  transmitters  operating  in 
the  1435-1535  MHz  and  2310-2390  MHz 
bands  mantifactured  after  January  1, 
1985,  is  0.002  percent.  After  January  1, 
1990.  the  carrier  frequency  tolerance  of 
all  transmitters  operating  in  the  1435- 
1535  MHz  and  2310-2390  MHz  bands  is 
0.002  percent. 

§  87. 1 35    Bandwidtti  of  emission. 

(a)  Occupied  bandwidth  is  the  width 
of  a  frequency  band  such  that,  below  the 
lower  and  above  the  upper  frequency 
limits,  the  mean  powers  emitted  are 
each  equal  to  0.5  percent  of  the  total 
mean  power  of  a  given  emission. 

(b)  The  authorized  bandwidth  is  the 
maximum  occupied  bandwidth 
authorized  to  be  used  by  a  station. 

(c)  The  necessary  bandwidth  for  a 
given  class  of  emission  is  the  width  of 
the  frequency  band  which  is  just 
sufficient  to  ensure  the  transmission  of 
information  at  the  rate  and  with  the 
quality  required  under  specified 
conditions. 

§87.137    Types  of  wnlssion. 

(a)  The  assignable  emissions, 
corresponding  emission  designators  and 
authorized  bandwidths  are  as  follows: 


Class  of  emission 


A1A  • 

A1N 

A2A.. 

A2D.. 

A3E» 

A3E .. 


Emission 
designator 


100HA1A 

300HA1N 

2K04A2A 

6K0A2D 

6K0OA3E 

3K20A3E  '» 


AiMhorized  tiandwkfth  (kitohertz) 


Bek>v  50 
MHz 


0.25 
274 


Above  50 

MHz 


0.75 

SO 

50 

»50 

"25 


Fre- 
quency 
devi- 
ation 
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Class  of  emission 


Authorized  bandwidth  (kilohertz) 


Emission 
designator 


A3N* 

A9W  • 

F1B' 

FIB' 
F2D 

F3E» 

F3E' 

F7D» 

F9D 

G3E« 

H2B  ">  " 
H3E  "  " 
J2A  ' 
J2B' 

J3E  >'  'ii. 

J7B" 

J7D 

J9W  ' ' 

M1A 
NON 

PON  " 

R3E  "  " 
XXA  •■• 


3K20A3N 

13K0A9W 

1K70F1B 

2K40F1B 

5M0F2D 

16K0F3E 

36K0F3E 

5M0F7D 

5M0F9D 

16K0G3E 

2K80H2B 

2K80H3E 

100HJ2A 

1K70J2B 

2K40J2B 

2K80J3E 

2K80J7B 

5M0J7D 

2K80J9W 

620HM1A 

NON 

(•) 

2K80R3E 

1K12XXA 


Below  50 
MHz 


1.7 
2.5 


3.0 
3.0 
0.25 
1.7 
2 

3.0 
3.0 

3.0 


3.0 
2.74 


T" 


Above  50 

MHz 


25 
25 


(') 
20 
40 
(') 
(') 
20 


Fre- 
quency 
devi- 
ation 


(•) 


None  ' 


(') 


5 

15 


'  A1A,  FIB,  J2A  and  J2B  are  permitted  provided  they  do  not  cause  harmful  interference  to  H2B.  J3E,  J7B  and  J9W 

2  For  use  wfth  an  authorized  tjandwidth  of  8.0  kilofiertz  at  radiobeacon  stations.  A3E  will  not  be  authorized:  jji„^    caai         jk, 

(i)  At  existing  radiobeacon  stations  that  are  not  authorized  to  use  A3  and  at  new  radiobeacon  stations  unless  specifically  recommended  by  the  i-aa  tor  saiety 

(ii)  At  existing  radiobeacon  stations  cun-ently  authorized  to  use  A3,  subsequent  to  January  1,  1990,  unless  specifically  recommended  by  the  FAA  for  safety 
purposes. 

'  In  the  band  117.975-136  MHz,  ttie  authorized  bandwidth  is  25  kHz  lor  transmitters  type  accepted  after  January  1,  1974.  ^  ,  ^ 

•  Applicable  only  to  Survival  Craft  Stations  and  to  the  emeroency  locator  transmitters  and  emergency  locator  transmitter  test  stations  employing  moduiaoon  in 
accordance  with  that  specified  in  5  87.141  of  the  Rules.  The  specified  bandwidth  and  modulation  requirements  shall  apply  to  emergency  locator  transmitters  (or  which 
type  acceptance  is  granted  after  Octotier  21,  1973.  .^       ,    .  ,.  .  ._j       <  o-r  oci/oXMt 

» This  emission  may  be  authorized  only  for  audio  frequency  shift  keying  and  phased  shift  keying  for  digital  data  links  on  any  frequency  listed  in  SfJ  2^(a)(i). 
•Applicable  to  operational  fixed  stations  in  the  bands  72.0-73.0  MHz  and  75.4-76.0  MHz  and  to  CAP  stations  usmg  F3  on  143.900  MHz  and  148.150  MHz. 
'  Applicable  to  operational  fixed  stations  presently  authorized  In  the  band  73.0-74.6  MHz.  , ,  .       .  ^       ,„„,=w 

•  The  authorized  bandwidth  is  equal  to  the  necessary  bandwidth  for  frequency  or  digitally  modulated  transmitters  used  in  aeronautical  telemetenng  and  assooateo 
aeronautical  telemetry  or  telecommand  stations  operating  in  the  1435-1535  MHz  and  2310-2390  MHz  bands.  The  necessary  bandwidth  must  be  computed  in 
accordance  with  Part  2  of  this  chapter. 

•  To  be  specified  on  license. 

'"  H2B  must  be  used  by  stations  employing  digital  selective  calling. 

"  For  A1 A  FIB  and  single  sideband  emissions,  except  H2B.  the  assigned  frequency  must  be  1400  Hz  above  the  earner  frequency. 

"  R3E,  H3E.  and  J3E  will  be  authorized  only  below  25000  kHz.  Only  H2B,  J3E,  J7B,  and  J9W  are  authorized,  except  that  A3E  and  H3E  may  be  used  only  on 
3023  kHz  and  5680  kHz  for  search  and  rescue  operations. 

"  The  letters  "K,  L,  M,  Q,  V.  W,  and  X"  may  also  be  used  in  place  of  the  letter  "P"  for  pulsed  radars. 

i«  Au'hnfized  for  use  at  radiol>eacon  stations.  _.  ^  .:        ^         ,.„^^.^«^ 

' »  App'i::able  only  to  transmitters  of  survival  craft  stations,  emergency  locator  transmitter  stations  and  emergency  locator  transmitter  test  stations  type  acceptea 
after  October  21.  1973. 


(b)  For  other  emissions,  an  applicant 
must  determine  the  emission  designator 
by  using  Part  2  of  this  chapter. 


(c)  A  license  to  use  radiotelephony 
includes  the  use  of  tone  signals  or 
signaling  devices  whose  sole  function  is 


to  establish  or  maintain  voice 
communications. 

(d)  Emissions  other  than,  or 
bandwidths  in  excess  of.  those  listed  in 
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paragraph  (b)  of  this  section,  will  be 
authorized  only  upon  a  satisfactory 
showing  of  need.  An  application 
requesting  this  special  license  must  fully 
describe  the  emission  desired  and  the 
required  bandwidth,  and  must  stale  the 
purpose  of  the  proposed  operation. 

§  87. 1 39    Emission  limitations. 

(a)  Except  when  using  single  sideband 
(R3E,  H3E,  J3E),  or  frequency  modulation 
(F9)  or  digital  modulation  (F9Y)  for 
telemetry  or  telecommand  in  the 
frequency  bands  1435-1535  MHz  and 
2310-2390  MHz.  the  mean  power  of  any 
emissions  must  be  attenuated  below  the 
mean  power  of  the  transmitters  (pY)  as 
follows: 

(1)  When  the  frequency  is  removed 
from  the  assigned  frequency  by  more 
than  50  percent  up  to  and  including  100 
percent  of  the  autfiorized  bandwidth  the 
attenuation  must  be  at  least  25  dB; 

(2)  When  the  frequency  is  removed 
from  the  assigned  frequency  by  more 
than  100  percent  up  to  and  including  250 
percent  of  the  authorized  bandwidth  the 
attenuation  must  be  at  least  35  dB. 

(3)  When  the  frequency  is  removed 
from  the  assigned  frequency  by  more 
than  250  percent  of  the  authorized 
bandwidth  the  attenuation  for  aircraft 
station  transmitters  must  be  at  least  40 
dB;  and  the  attenuation  for  aeronautical 
station  transmitters  must  be  at  least  43 
+  10  logi.  pY  dB. 

(b)  For  aircraft  station  transmitters 
and  for  aeronautical  station  transmitters 
first  instaUed  before  February  1, 1983. 
and  using  H2B,  H3E,  J3E,  J7B  or  J9W.  the 
mean  power  of  any  emissions  must  be 
attenuated  below  the  mean  power  of  the 
transmitter  (pY)  as  follows; 

(1)  When  the  frequency  is  removed 
from  the  assigned  frequency  by  more 
than  50  percent  up  to  and  including  150 
percent  of  the  authorized  bandwidth  of 
4.0  kHz.  the  attenuation  must  be  at  least 
25  dB. 

(2)  When  the  frequency  is  removed 
from  the  assigned  frequency  by  more 
than  150  percent  up  to  and  including  250 
percent  of  the  authorized  bandwidth  of 
4.0  kHz.  the  attenuation  must  be  at  least 
35  dB. 

(3)  When  the  frequency  is  removed 
from  the  assigned  frequency  by  more 
than  250  percent  of  the  authorized 
bandwidth  of  4.0  kHz  for  aircraft  station 
transmitters  the  attenuation  must  be  at 
least  40  dB;  and  for  aeronautical  station 
transmitters  the  attenuation  must  be  at 
least  43  +  10  logio  pY  dB. 

(c)  For  aircraft  station  transmitters 
first  installed  after  February  1, 1983.  and 
for  aeronautical  station  transmitters  in 
use  after  February  1, 1983.  and  using 
H2B,  H3E.  J3E,  J7B  or  J9W,  the  peak 
envelope  power  of  any  emissions  must 


be  attenuated  below  the  peak  envelope 
power  of  the  transmitter  (pX)  as  follows: 

(1)  When  the  frequency  is  removed 
from  the  assigned  frequency  by  more 
than  50  percent  up  to  and  including  150 
percent  of  the  authorized  bandwidth  of 
3.0  kHz,  the  attenuation  must  be  at  least 
30  dB. 

(2)  When  the  frequency  is  removed 
from  the  assigned  frequency  by  more 
than  150  percent  up  to  and  including  250 
percent  of  the  authorized  bandwidth  of 
3.0  kHz,  the  attenuation  must  be  at  least 
38  dB. 

[3j  When  the  frequency  is  removed 
from  the  assigned  frequency  by  more 
than  250  percent  of  the  authorized 
bandwidth  of  3.0  kHz  for  aircraft 
transmitters  the  attenuation  must  be  at 
least  43  dR  For  aeronautical  station 
transmitters  with  transmitter  power  up 
to  and  including  50  watts  the 
attenuation  must  be  at  least  43  +  10 
logio  pX  dB  and  with  transmitter  power 
more  than  50  watts  the  attenuation  must 
be  at  least  60  dB. 

(d)  Except  for  telemetry  in  the  1435- 
1535  MHz  band,  when  the  frequency  is 
removed  from  the  assigned  frequency  by 
more  than  250  percent  of  the  authorized 
bandwidth  for  aircraft  stations  above  30 
MHz  and  all  groond  stations  the 
attenuation  must  be  at  least  43  + 

log,«  pY  da 

(e)  When  using  frequency  modulation 
or  digital  modulation  for  telemetry  or 
telecommand  in  the  1435-1535  MHz  and 
2310-2390  MHz  frequency  bands  with  an 
authorized  bandwidth  equal  to  or  less 
than  1  MHz  the  emissions  must  be 
attenuated  as  follows: 

{1)  On  any  frequency  removed  from 
the  assigned  frequency  by  more  than  100 
percent  of  the  authorized  bandwidth  up 
to  and  including  100  percent  plus  0.5 
MHz,  the  attenuation  must  be  at  least  60 
dB,  when  measured  in  a  3.0  kHz 
bandwidth.  This  signal  need  not  be 
attenuated  more  than  25  dB  below  1 
milliwatt. 

(2)  On  any  frequency  removed  from 
the  assigned  frequency  by  more  than  100 
percent  of  the  authorized  bandwidth 
plus  0.5  MHz,  the  attenuation  must  be  at 
least  55  +  10  logio  pY  dB  when 
measured  in  a  3.0  kHz  bandwidth. 

(f)  When  using  frequency  modulation 
or  digital  modulation  for  telemetry  or 
telecommand  in  the  1435-1535  MHz  or 
2310-2390  MHz  frequency  bands  with  an 
authorized  bandwidth  greater  than  1 
MHz,  the  emissions  must  be  attenuated 
as  follows: 

(1)  On  any  frequency  removed  from 
the  assigned  frequency  by  more  than  50 
percent  of  the  authorized  bandwidth 
plus  0.5  MHz  up  to  and  including  50 
percent  of  the  authorized  bandwidth 
plus  1.0  MHz,  the  attenuation  must  be  60 


dB,  when  measured  in  a  3.0  kHz 
bandwidth.  The  signal  need  not  be 
attenuated  more  than  25  dB  below  1 
milliwatt. 

(2)  On  any  frequency  removed  from 
the  assigned  frequency  by  more  than  50 
percent  of  the  authorized  bandwidth 
plus  1.0  MHz,  the  attenuation  must  be  at 
least  55  +  10  logio  pY  dB,  when 
measured  in  a  3.0  kHz  bandwidth. 

(g)  The  requirements  of  paragraphs  (e) 
and  [f]  of  this  section  apply  to 
transmitters  type  accepted  after  January 
1. 1977.  and  to  all  transmitters  first 
installed  after  January  1, 1983. 

§  87. 1 4 1    Modulation  requirements. 

(a)  When  A3E  emission  is  used,  the 
modulation  percentage  must  not  exceed 
100  percent.  This  requirement  does  not 
apply  to  emergency  locator  transmitters 
or  survival  craft  transmitters. 

(b)  A  double  sideband  full  carrier 
amplitude  modulated  radiotelephone 
transmitter  with  rated  carrier  power 
output  exceeding  10  watts  must  be 
capable  of  automatically  preventing 
modulation  in  excess  of  100  percent. 

(c)  If  any  licensed  radiotelephone 
transmitter  causes  harmful  interference 
to  any  authorized  radio  service  because 
of  excessive  modulation,  the 
Commission  will  require  the  use  of  the 
transmitter  to  be  discontinued  until  it  is 
rendered  capable  of  automatically 
preventing  modulation  in  excess  of  100 
percent 

(d)  Single  sideband  transmitters  must 
be  able  to  operate  in  the  following 
modes: 


Carrier  mode 

Level  N(dB)  o(  the 
carrier  with  respect  to 
peak  envelope  power 

FuH  earner  (H3E) 

0>N>-6. 

Suppressed  carrier  (J3E) 

Aircraft  stations  N<- 

26: 
Aeronautical  stafeons 

N<-«0 

(e)  Each  frequency  modulated 
transmitter  operating  in  the  band  72.0- 
76.0  MHz  must  have  a  modulation 
limiter. 

(f)  Each  frequency  modulated 
transmitter  equipped  with  a  modulation 
limiter  must  have  a  low  pass  filter 
between  the  modulation  limiter  and  the 
modulated  stage.  At  audio  frequencies 
between  3  kHz  and  15  kHz  the  filter 
must  have  an  attenuation  referred  to  1 
kHz  of  at  least  40  log  10  (f/3)  db  where 
"f '  is  the  frequency  in  kilohertz.  Above 
15  kHz,  the  attenuation  must  be  at  least 
28  db  greater  than  the  attenuation  at  1 
kHz. 

(g)  The  types  of  emissions  for  ELTs 
must  be  in  accordance  with  those 
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specified  in  the  Federal  Aviation 
Administration  (FAA)  Technical 
Standard  Order  (TSO)  Document  TSO- 
C91a  titled  "Emergency  Locator 
Transmitter  (ELT)  Equipment"  dated 
April  29, 1985.  TSO-C91a  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a).  TSO-C91a  may  be 
obtained  from  the  Department  of 
Transportation,  Federal  Aviation 
Administration,  Office  of  Airworthiness, 
800  Independence  Avenue  SW., 
Washington,  DC  20591. 

(h)  Transmission  of  A3E  or  NON 
emission  must  not  exceed  90  seconds 
and  must  be  followed  by  a  transmission 
of  at  least  three  minutes  of  A3N 
emission;  each  transmission  of  a 
synthesized  and/or  pre-recorded  voice 
message  must  be  preceded  by  the  words 
"this  is  a  recording." 

(i)  ELTs  manufactured  effective 
October  1, 1988,  must  have  in  emissions 
A3N,  A3E  and  NON  a  clearly  defined 
carrier  frequency  distinct  from  the 
modulation  sidebands.  On  121.500  MHz 
at  least  thirty  percent  of  the  total  power 
emitted  during  each  sweep  cycle  of  the 
audio  frequencies  (A3N  emission]  must 
be  contained  within  ±30  Hz  of  the 
reference  carrier  frequency.  On  243.000 
MHz  at  least  thirty  percent  of  the  total 
power  emitted  during  each  sweep  cycle 
of  the  audio  frequencies  {A3N  emission) 
must  be  contained  within  ±60  Hz  of  the 
reference  carrier  frequency.  See  TSO- 
C91a  at  paragraph  (a)(3](ii]  of  this 
section.  Additionally,  if  the  type  of 
modulation  is  changed  the  carrier 
frequency  must  not  shift  more  than  ±30 
Hz  from  the  fixed  reference  frequency 
on  121.500  MHz  and  ±60  Hz  on  243.000 
MHz.  The  long  term  stability  of  the 
carrier  frequency  must  comply  with  the 
requirements  in  §  87.133. 

§  87. 1 43    Transmitter  control 
requirements. 

(a)  Each  transmitter  must  be  installed 
so  that  it  is  not  accessible  to,  or  capable 
of  being  operated  by  persons  other  than 
those  authorized  by  the  licensee. 

(b)  Each  station  must  be  provided 
with  a  control  point  at  the  location  of 
the  transmitting  equipment,  unless 
otherwise  specifically  authorized. 
Except  for  aeronautical  enroute  stations 
governed  by  paragraph  (e)  of  this 
section,  a  control  point  is  the  location  at 
which  the  radio  operator  is  stationed.  It 
is  the  position  at  which  the 
transmitter(s)  can  immediately  be 
turned  off. 

(c)  Applicants  for  additional  control 
points  at  aeronautical  advisory  (unicorn) 
stations  must  specify  the  location  of 
each  proposed  control  point. 

(d)  Except  for  aeronautical  enroute 
stations  governed  by  paragraph  (f)  of 


this  section,  the  control  point  must  have 
the  following  facilities  installed: 

(1)  A  device  that  indicates  when  the 
transmitter  is  radiating  or  when  the 
transmitter  control  circuits  have  been 
switched  on.  This  requirement  does  not 
apply  to  aircraft  stations; 

(2)  Aurally  monitoring  of  all 
transmissions  originating  at  dispatch 
points; 

(3)  A  way  to  discormect  dispatch 
points  from  the  transmitter  and 

(4)  A  way  to  turn  off  the  transmitter. 

(e)  A  dispatch  point  is  an  operating 
position  subordinate  to  the  control  point. 
Dispatch  points  may  be  installed 
without  authorization  from  the 
Commission,  and  dispatch  point 
operators  are  not  required  to  be 
licensed. 

(f)  In  the  aeronautical  erux)ute  service, 
the  control  point  for  an  automatically 
controlled  enroute  station  is  the 
computer  facility  which  controls  the 
transmitter.  Any  computer  controlled 
transmitter  must  be  equipped  to 
automatically  shut  down  after  3  minutes 
of  continuous  transmission  of  an 
uiunodulated  carrier. 

§  87.145    Acceptability  of  transmitters  for 
HoensinQ- 

(a)  The  Commission  publishes  a  list  of 
type  approved  and  type  accepted 
equipment  entitled  "Radio  Equipment 
List — Equipment  Acceptable  for 
Licensing."  Copies  of  this  list  are 
available  for  inspection  at  any  of  the 
Commission's  offices. 

(b)  Each  transmitter  must  be  type 
accepted  for  use  in  these  services, 
except  as  listed  in  paragraph  (d)  of  this 
section.  However,  aircraft  stations 
which  transmit  on  maritime  mobile 
frequencies  musts  use  transmitters  type 
accepted  for  use  in  ship  stations  in 
accordance  with  Part  80  of  this  chapter. 

(c)  Some  radio  equipment  installed 
above  air  carrier  aircraft  must  meet 
requirements  of  the  Commission  and  of 
the  FAA.  The  FAA  requirements  may  be 
obtained  from  the  Federal  Aviation 
Administration,  Aircraft  Maintenance 
Division  (AFS-300),  800  Independence 
SW.,  Washington,  DC  20591. 

(d)  The  equipment  listed  below  is 
exempted  from  type  acceptance.  The 
operation  of  transmitters  which  have  not 
been  type  accepted  must  not  result  in 
harmful  interference  due  to  the  failure  of 
those  transmitters  to  comply  with 
technical  standards  of  this  subpart. 

(1)  Development  or  Civil  Air  Patrol 
transmitters. 

(2)  Flight  test  station  transmitters  for 
limited  periods  where  justified. 

(3)  U.S.  Government  transmitters 
furnished  in  the  performance  of  a  U.S. 
Government  contract  if  the  use  of  type 


accepted  equipment  would  increase  the 
cost  of  the  contract  or  if  the  transmitter 
will  be  incorporated  in  the  finished 
product.  However,  such  equipment  must 
meet  the  technical  standards  contained 
in  this  subpart. 

§  87. 1 47    Type  acceptance  of  equipment 

(a)  Type  acceptance  may  be  requested 
by  following  the  type  acceptance 
procedure  in  Part  2  of  this  chapter. 
Aircraft  transmitters  must  meet  the 
requirements  over  an  ambient 
temperature  range  of  -20  degreess  to 

+  50  degrees  Celsius. 

(b)  An  applicant  for  a  station  hcense 
may  request  type  acceptance  for  an 
individual  transmitter  by  following  the 
type  acceptance  procedure  in  Part  2  of 
this  chapter.  Such  a  transmitter  will  be 
individually  type  accepted  and  so  noted 
on  the  station  license,  but  will  not 
generally  be  included  in  the 
Commission's  "Radio  Equipment  List — 
Equipment  Acceptable  for  Licensing". 

(c)  An  applicant  for  type  acceptance 
of  equipment  intended  for  transmission 
in  any  of  the  frequency  bands  listed  in 
paragraph  {c){3)  of  this  section,  must 
notify  the  FAA  of  the  filing  of  a  type 
acceptance  application.  The  letter  of 
notification  must  be  mailed  to:  FAA. 
Spectrum  Engineering  Division  (AES- 
500],  800  Independence  Avenue  SW., 
Washington,  DC  20591  no  later  than  the 
date  of  filing  of  the  application  with  the 
Commission. 

(1)  The  notification  must  describe  the 
equipment,  give  the  manufacturer's 
identification,  antenna  characteristics, 
rated  output  power,  emission  type  and 
characteristics,  the  frequency  or 
frequencies  of  operation,  and  essential 
receiver  characteristics  if  protection  is 
required. 

(2)  The  type  acceptance  application 
must  include  a  copy  of  the  notification 
letter  to  the  FAA.  The  Commission  will 
not  act  for  21  days  after  receipt  of  the 
application  to  afford  the  FAA  an 
opportunity  to  comment.  If  the  FAA 
objects  to  the  applicatioin  for  equipment 
authorization,  it  should  mail  its 
objection  with  a  showing  that  the 
equipment  is  incompatible  with  the 
National  Airspace  System  to:  Office  of 
Engineering  and  Technology — Laurel 
Laboratory,  Authorization  And 
Evaluation  Division,  7435  Oakland  Mills 
Road,  Columbia,  MD  21046.  If  the 
Commission  receives  such  an  objection, 
the  Commission  will  consider  the  FAA 
showing  before  taking  final  action  on 
the  application. 

(3)  The  frequency  bands  are  as 
follows:  74.8  MHz  to  75.2  MHz:  108.000 
MHz  to  136.000  MHz;  328.600  MHz  to 
335.400  MHz;  960.000  MHz  to  1215.000 
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MHz;  1559.000  MHz  to  1626.500  MHz; 
5000.000  MHz  to  5250.000  MHz;  14.000 
GHz  to  14.400  GHz;  15.400  GHz  to  15.700 
GHz;  24.250  GHz  to  25.250  GHz;  and 
31.800  GHz  to  33.400  GHz. 

Subpart  E — Frequencies 

§87.169    Scope. 

This  subpart  contains  class  of  station 
symbols  and  a  frequency  table  which 
lists  assignable  frequencies.  Frequencies 
in  the  Aviation  Services  will  transmit 
communications  for  the  safe, 
expeditious,  and  economic  operation  of 
aircraft  and  the  protection  of  life  and 
property  in  the  air.  Each  class  of  land 
station  and  Civil  Air  Patrol  station  may 
communicate  in  accordance  with  the 
particular  sections  of  this  part  which 
govern  these  classes.  Land  stations  in 
the  Aviation  Services  in  Alaska  may 
transmit  messages  concerning  sickness, 
death,  weather,  ice  conditions  or  other 
matters  relating  to  safety  of  life  and 
property  if  there  is  no  other  established 


means  of  communications  between  the 
points  in  question  and  no  charge  is 
made  for  the  communications  service. 

§  87.171    Class  of  station  symlMls. 

The  two  or  three  letter  symbols  for  the 
classes  of  station  in  the  aviation 
services  are: 

Symbol  and  class  of  station 

AX — Aeronautical  fixed 

AXO — Aeronautical  operational  fixed 

FA — Aeronautical  land  (unspecified) 

FAU — Aeronautical  advisory  (unicom) 

FAC — Airport  control  tower 

FAE — Aeronautical  enroute 

FAM — Aeronautical  multicom 

FAP— Civil  Air  Patrol 

FAR — Aeronautical  search  and  rescue 

FAS — Aviation  support 

FAT— Flight  test 

FAW — Automatic  weather  observation 

MA — Aircraft  (Air  carrier  and  Private) 

MAI — Air  carrier  aircraft  only 

MA2 — Private  aircraft  only 

MOU — Aeronautical  utility  mobile 


MRT— ELT  test 

RL — Radionavigation  land  (unspecified) 

RLA — Marker  beacon 

RLB — Radiobeacon 

RLG— Glide  path 

RLL — Localizer 

RLO — VHF  omni-range 

RLS — Surveillance  radar 

RLT — Radionavigation  land  test 

RLW — Microwave  landing  system 

§  87.173    Frequencies. 

(a)  The  table  in  paragraph  (b)  of  this 
section  lists  assignable  carrier 
frequencies  or  frequency  bands. 

(1)  The  single  letter  symbol  appearing 
in  the  "Subpart"  column  indicates  the 
subpart  of  this  part  which  contains 
additional  applicable  regulations. 

(2)  The  two  or  three  letter  symbol 
appearing  in  the  "Class  of  Station" 
column  indicates  the  class  of  station  to 
which  the  frequency  is  assignable. 

(b)  Frequency  table: 


Frequency  Of  frequency  band 


Subpart 


Class  of 
stabon 


Remarks 


90-110  kHz.... 
190-285  kHz.. 
200-285  kHz.. 
325-405  kHz.. 
325-435  kHz.. 

410  0  kHz 

457.0  kHz 

500.0  kHz 


510.525  kHz.. 
2182.0  kHz... 
2372  5  kHz... 
2374.0  kHz... 
2375.5  kHz... 
26480  kHz... 
2851  0  kHz... 
2854  0  kHz... 
2866.0  kHz... 
2869.0  kHz... 
2872.0  kHz.... 
2875.0  kHz... 
2878.0  kHz... 
2887.0  kHz.... 
2899.0  kHz.... 
2911.0  kHz... 
2932.0  kHz... 
2935.0  kHz... 
2944.0  kHz... 
2956.0  kHz... 
2962  0  kHz... 
2971.0  kHz... 
2992.0  kHz... 
2998.0  kHz... 
3004.0  kHz... 
3013.0  kHz... 
3016.0  kHz... 
3019.0  kHz... 
3023.0  kHz... 


3281.0  kHz.. 

34130  kHz. 
3419.0  kHz.. 
3425.0  kHz.. 
3434.0  kHz.. 
3443.0  kHz.. 
3449.0  kHz.. 
3452.0  kHz.. 


F.M.O 
K 


RL 

RLB 

FAC 

FAC 

RLB 

MA 

MA 

MA 

RLB 
MA 

MA.  FAP 
MA,  FAP 
MA.  FAP 
AX 

MA.  FAE,  FAT 
MA.  FAE 
MA.  FAE 
MA,  FAE 
MA.  FAE 
MA.  FAE 
MAI.  FAE 
MA.  FAE 
MA.  FAE 
MA.  FAE 
MA.  FAE 
MA.  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA.  FAE 
MA.  FAE 
MA.  FAE 
MA.  FAE. 
MA,  FAE 
MA,  FAE 
MAI,  FAE 
MAI.  FAR, 

FAC 
MA,  FAS 

MA,  FAE 
MA.  FAE 
MA,  FAE 
MAI.  FAE 
MA,  FAT 
MA.  FAE 
MA.  FAE 


FAT 


LORAN-C" 

Radk}beacons 

Aif  traffic  control 

Air  traffk:  control. 

Radiobeacons. 

International  direction-finding  for  use  outside  of  U.S. 

Working  frequency  for  aircraft  on  over  water  ftlgfits 

Intematkxial  calling  and  distress  frequency  for  sfiips  and  aircraft 

on  over  water  fligtits 
Radiobeacons 

International  distress  and  calling. 
Civil  Air  Patrol 
Civil  Air  Patrol 
Civil  Air  Patrol 
Alaska  station 

International  HF  (AFI);  Fligtit  lest 
International  HF  (SAT). 
Domestic  HF  (Alaska). 
International  HF  (CEP) 
Intemattonal  HF  (NAT). 
Oxnestic  HF. 

Domestic  HF;  International  HF  (AFI). 
Internatk)nal  HF  (CAR). 
InternatHjnal  HF  (NAT). 
Domestic  HF 
International  HF  (NP). 
International  HF  (SAT) 
Intematxxial  HF  (SAM  and  MID) 
Domestic  HF. 
International  HF  (NAT). 
Intematk>nal  HF  (NAT) 
lntematk>nal  HF  (MID). 
International  HF  (CWP). 
International  HF  (NCA);  Fligfit  test 
Long  distarK^  operatkyial  control. 
Intematkxial  HF  (EA.  NAT). 
Domestk:  HF;  Intematkxial  HF  ( (NCA). 
Searcfi  and  rescue  communicatkxis. 

Lighter-tffan-air  craft  and  aeronautical  statkxis  sen/ing  lighter- 

tfian-air  craft 
Intematwnal  HF  (CEP) 
International  HF  (AFI) 
International  HF  (AFI), 
Domestic  HF 

Domestic  HF. 
International  HF  (SAT) 
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Frequency  of  frequency  band 


Subpart 


3455.0  kHz 

3467  0  kHz 

3470.0  kHz 

3473.0  kHz 

3476.0  kHz 

3479.0  kHz 

3485.0  kHz 

3491.0  kHz 

3494.0  kHz 

4125.0  kHz 

4466  0  kHz 

4467.5  kHz 

4469.0  kHz 

4506.0  kHz 

4507.5  kHz 

4509.5  kHz 

4550.0  kHz 

4583.5  kHz 

4585.0  kHz 

4586  5  kHz 

4601.0  kHz 

4602.5  kHz 

4604,0  kHz 

4628.5  kHz 

4630.0  kHz 

4631.5  kHz 

4645.0  kHz 

4657.0  kHz 

4666.0  kHz 

4669.0  kHz 

4672.0  kHz 

4675,0  kHz 

4678  0  kHz 

4947  5  kHz 

5036.0  kHz 

5122.5  kHz 

5167.5  kHz 

5310.0  kHz 

5451.0  kHz 

5463.0  kHz 

5469.0  kHz 

5427.0  kHz 

5484.0  kHz 

5490.0  kHz 

5493.0  kHz 

5496.0  kHz 

5508  0  kHz 

5520,0  kHz 

5526,0  kHz 

5529,0  kHz 

5538,0  kHz 

5547,0  kHz 

5550.0  kHz 

5559,0  kHz 

5565.0  kHz 

5571,0  kHz 

5574,0  kHz 

5598  0  kHz 

5616,0  kHz 

5628,0  kHz 

5631.0  kHz 

5634.0  kHz 

5643.0  kHz 

5646.0  kHz 

5649.0  kHz 

5652.0  kHz 

5655.0  kHz 

5658.0  kHz 

5661.0  kHz 

5664.0  kHz 

5667.0  kHz 

5670.0  kHz 

5680.0  kHz 

5887.5  kHz 

6532,0  kHz 

6535,0  kHz 

6550,0  kHz 

6556,0  kHz 

6559,0  kHz 

6562.0  kHz 

F,  M.  O 


Class  ol 
station 


Remarks 


MA,  FAE 
MA,  FAE 
MA,  FAE 
MA.  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA 

MA,  FAP 
MA,  FAP 
MA,  FAP 
MA,  FAP 
MA,  FAP 
MA,  FAP 
AX 

MA,  FAP 
MA,  FAP 
MA,  FAP 
MA,  FAP 
MA,  FAP 
MA,  FAP 
MA,  FAP 
MA,  FAP 
MA.  FAP 
AX 

MA,  FAE 
MA,  FAE 
MA.  FAE 
MA1,  FAE 
MA,  FAE 
MA,  FAE 
AX 
AX 
AX 
FA 
AX 

MA,  FAT 
MA1,  FAE 
MA,  FAT 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MAI,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAT 
MA,  FAE 
MA,  FAE 
MA.  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MA,  FAE 
MAI.FAC. 

FAR 
AX 

MA,  FAE 
MA,  FAE 
MA,  FAT 
MA,  FAE 
MA,  FAE 
MA.  FAE 


International  HF  (CAR,  CWP). 

International  HF  (AFI,  MID.  SP) 

Domestic  HF  and  International  HF  (SEA). 

International  HF  (MID) 

International  HF  (INO,  NAT). 

International  HF  (EUR,  SAM), 

International  HF  (EA,  SEA), 

International  HF  (EA), 

Long  distance  operational  control. 

Distress  and  safety  ^h  ships  and  coast  stations. 

Civil  Air  Patrol. 

Civil  Air  Patrol. 

Civil  Air  Patrol. 

Civil  Air  Patrol 

Civil  Air  Patrol. 

Civil  Air  Patrol, 

Gulf  of  Mexico. 

Civil  Air  Patrol, 

Civil  Air  Patrol. 

Civil  Air  Patrol. 

Civil  Air  Patrol. 

Civil  Aif  Patrol, 

Civil  Aif  Patrol. 

Civil  Air  Patrol. 

Civil  Air  Patrol. 

Civil  Air  Patrol. 

Alaska, 

International  HF  (AFI,  CEP), 

International  HF  (CWP), 

International  HF  (MID,  SAM). 

Domestic  HF, 

International  HF  (NAT), 

International  HF  (NCA), 

Alaska. 

Gulf  of  Mexico. 

Alaska 

Alaska  emergency. 

Alaska. 

Domestic  HF. 

Domestic  HF. 

Domestic  HF. 

Domestic  HF 

International  HF  (AFI). 

Domestic  HF. 

Domestic  HF. 

International  HF  (CAR). 

International  HF  (SAM). 

Long  distance  operational  control. 

Long  distance  operational  control. 

Intematkjnal  HF  (CEP). 

International  HF  (CAR). 

International  HF  (SP). 

International  HF  (SAT). 

International  HF  (CEP). 
International  HF  (NAT). 
International  HF  (NAT). 
International  HF  (NP). 
Domestic  HF, 
International  HF  (INO). 
International  HF  (SP). 
Intematkjnal  HF  (NCA). 
International  HF  (NAT.  SEA). 
International  HF  (AFI,  CWP). 
International  HF  (EA,  SEA). 
International  HF  (AFI.  MID). 
International  HF  (CWP,  EUR). 
International  HF  (NCA). 
International  HF  (MID). 
International  HF  (EA). 
Search  and  rescue  communications. 

Alaska. 

International  HF  (CWP). 

International  HF  (SAT). 

International  HF  (SEA). 
IntematiorMi  HF  (AFI). 
International  HF  (CWP). 
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Frequency  of  frequency  band 


6571.0  kHz... 
6574.0  kHz... 
6577.0  kHz... 
6580.0  kHz... 
6586.0  kHz... 
6592.0  kHz... 
6598.0  kHz... 
6604.0  kHz... 
6622.0  kHz... 
6625.0  kHz... 
6628.0  kHz... 
6631.0  kHz... 
6637.0  kHz... 
6640.0  kHz... 
6649.0  kHz... 
6655.0  kHz... 
6661.0  kHz..., 
6673.0  kHz..., 
8015.0  kHz.... 
8364,0  kHz.... 
8822.0  kHz..., 
8825.0  kHz... 
8831.0  kHz... 
8843.0  kHz... 
8846.0  kHz.... 
8855.0  kHz.... 
8861.0  kHz... 
8864.0  kHz... 
8867.0  kHz... 
8876.0  kHz.... 
8879.0  kHz.... 
8891.0  kHz... 
8894.0  kHz.... 
8897.0  kHz... 
8903.0  kHz... 
8906  0  kHz... 
8918.0  kHz.... 
8933.0  kHz... 
8942.0  kHz.... 
8951.0  kHz.... 
10018.0  kHz.. 
10024.0  kHz.. 
10033.0  kHz.. 
10042.0  kHz.. 
10045.0  kHz.. 
10048.0  kHz.. 
10057.0  kHz.. 
10066.0  kHz.. 
10075.0  kHz.. 
10061.0  kHz.. 
10084.0  kHz.. 
10096.0  kHz.. 
11279.0  kHz.. 
11282.0  kHz.. 
11288.0  kHz.. 
11291.0  kHz.. 
11300.0  kHz.. 
11306  0  kHz.. 
11309.0  kHz.. 
11327.0  kHz.. 
11330.0  kHz.. 
11336.0  kHz.. 
11342.0  kHz.. 
11348.0  kHz.. 
11357.0  kHz.. 
11360.0  kHz.. 
11363.0  kHz.. 
11375.0  kHz.. 
11384.0  kHz.. 
11387.0  kHz.. 
11396.0  kHz.. 
13273.0  kHz.. 
13288,0  kHz.. 
13291.0  kHz.. 
13294.0  kHz.. 
13297.0  kHz.. 
13300.0  kHz.. 
13303.0  kHz.. 
13306.0  kHz.. 
13309,0  kHz.. 
13312.0  kHz.. 


Subpart 


Class  of 
statk>n 


MA. 

MA, 

MA, 

MA, 

MA 

MA 

MA, 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA, 

MA, 

MA 

AX 

MA, 

MA, 

MA. 

MA, 

MA, 

MA, 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA, 

MA, 

MA, 

MA, 

MA. 

MA 

MA, 

MA, 

MA, 

MA, 

MA, 

MA, 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA, 

MA 

MA 

MA 

MA, 

MA 

MA 

MA 

MA 

MA, 

MA, 

MA, 

MA, 

MA 

MA 


FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 


FAT 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAT 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAT 
FAE 
FAE 
FAT 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE 
FAE.  FAT 


Remarks 


Intefnational  HF  (EA) 
International  HF  (AFI) 
International  HF  (CAR). 
Domestic  HF. 
International  HF  (CAR). 
International  HF  (NCA). 
Inlematkxial  HF  (EUR). 
Domestic  HF 
lntematk)nal  HF  (NAT). 
International  HF  (MID). 
Intematkjnal  HF  (NAT). 
International  HF  (MID). 
Long  d4stafx:e  operational  control. 
Lorig  distance  operational  controt. 
International  HF  (SAM). 
Internationaf  HF  (NP). 
Internationai  HF  (NP). 
International  HF  (AFI,  CEP) 
Alaska. 
Search  and  rescue  communications. 

ntematiooal  HF  (NAT), 
nternational  HF  (NAT), 
ntemational  HF  (CEP), 
nternational  HF  (CAR) 
Domestic  HF;  International  HF  (SAM) 
nternational  HF  (SAT), 
ntemational  HF  (NAT), 
nternational  HF  (SP). 
Domestic  HF. 

ntemational  HF  (INO,  NAT), 
ntemational  HF  (NAT), 
ntemational  HF  (AFI). 
nternational  HF  (EA). 
ntemational  HF  (AFI.  CWP). 
ntemational  HF  (NAT), 
ntemational  HF  (CAR,  M(D). 
Long  distance  operational  control, 
nternational  HF  (SEA), 
ntemational  HF  (MID). 
International  HF  (MID) 
nternational  HF  (SAM) 
Long  distance  operational  control 
nternational  HF  (EA). 

nternational  HF  (NP) 
ntemational  HF  (CEP). 
Domestic  HF;  Intematwnal  HF  (SEA) 
Long  distance  operational  ctjntrol. 
ntemational  HF  (CWP). 
ntemational  HF  (EUR.  SP) 
nternational  HF  (f^^A,  SAM), 
nternattonal  HF  (NAT), 
ntemational  HF  (CEP). 

ntemational  HF  (SAT), 
ntemational  HF  (AFI) 

ntemational  HF  (NAT), 
nternatwnal  HF  (SP). 
nternational  HF  (AFI,  NP) 
ntemational  HF  (NAT) 
Long  distance  operational  controt 
Long  distance  operational  controt. 
Domestic  HF. 
International  HF  (SAM). 
Domestic  HF. 
International  HF  (MID). 
Internationa!  HF  (CWP). 
International  HF  (CAR). 
International  HF  (CAR,  EA.  SEA). 
International  HF  (AFI). 
International  HF  (AFI,  EUR.  MID) 
Intematkjnal  HF  (NAT). 
International  HF  (AFI). 
International  HF  (CAR,  EA.  SAM) 
International  HF  (CEP.  CWP,  NP.  SP) 
International  HF  (EA,  r<CA). 
International  HF  (INO,  NAT). 
International  HF  (EA.  SEA). 
International  HF  (MIO);  Fhgtit  test. 


Federal  Register  /  Vol.  53,  No.  147  /  Monday,  August  1,  19B8  /  Rules  and  Regulations  28955 


Frequency  or  frequency  band 


13315.0  kHz 

13318  0  kHz 

13330.0  kHz 

13348  0  kHz 

13357.0  kHz 

179040  kHz 

17907.0  kHz 

17925.0  kHz 

17946.0  kHz 

17955.0  kHz 

17958.0  kHz 

17961.0  kHz 

17964.0  kHz 

21931.0  kHz 

21964.0  kHz 

26618.5  kHz 

26620.0  kHz 

26621.5  kHz 

72.020-75.980  MHz 

75.000  MHz 

108.000  MHz 

108  000-117.950  MHz 

108.050  MHz 

108.100-111  950  MHz 

108  100  MHz 

108  150  MHz 

118.000-121.400  MHz, 

121  500  MHz , 

121.600-121.925  MHz 

121  950  MHz 

121.975  MHz 

122.000  MHz 

122  025  MHz 

122.050  MHz 

122.075  MHz 

122  100  MHz 

122.125-122.675 

122.700  MHz 

122.725  MHz 

122.750  MHz 

122.775  MHz 

122  800  MHz 

122.825  MHz 

122  850  MHz 

122.875  MHz 

122  900  MHz 

122.925  MHz 

122  950  MHz 

122.975  MHz 

123.000  MHz 

123.025  MHz 

123.050  MHz 

123.075  MHz 

123.100  MHz 

123.125  MHz 

123.150  MHz 

123  175  MHz 

123.200  MHz 

123.225  MHz 

123.250  MHz 

123.275  MHz 

123.300  MHz 

123.325  MHz 

123.350  MHz 

'23.375  MHz 


Subpan 


J 

J 

I 

R 

R 

R 

P 

Q 

Q 

0 

O 

Q 

O 

O 

O 

G.  H,  I.  J,  K, 
M,  O 


O,  L,  Q 


K 

F 
F 

F 

F 

F 

F.O 

F 

G.  L 

G,  L 

F 
K 
G.  L 

I 
H.  K, 


F. 

H, 

L 

M 

H 

G. 

L 

G. 

L 

G. 

L 

F 

G,  L 

G,  L 

M.  O 

J 

J 

J 

J 

J 

J 

J 

K 

J 

J 

J 


Class  of 
station 


Remarks 


MA,  FAE 

MA,  FAE 

MA,  FAE 

MA,  FAE 

MA,  FAE 

MA,  FAE 

MA,  FAE 

MA,  FAE 

MA,  FAE 

MA.  FAE 

MA.  FAE 

MA.  FAE 

MA.  FAT 

MA,  FAT 

MA,  FAE 

MA,  FAR 

MA,  FAR 

MA,  FAR 

FA,  AXO 

RLA 

HLT 

RLO 

RLT 

RLL 

RLT 

RLT 

MA,  FAC, 
FAW 

MA,  FAU, 
FAE,  FAT, 
FAS,  FAC, 
FAM,  FAR 

MA,  FAC, 
MOU,  RLT 

FAS 

MA2.  FAW 

MA 

MA2,  FAW 

MA 

MA2,  FAW 

MA.  FAC 

MA2 

MA.  FAU. 

MOU 
MA2,  FAU, 

MOU 
MA2 
MA,  FAS 
MA,  FAU. 

MOU 
MA,  FAE 
MA.  FAM,  FAS 
MA,  FAE 
MA.  FAR, 

FAM,  MOU 
MA2,  FAM 
MA2,  FAU, 

MOU 
MA2,  FAU, 

MOU 
MA.  FAU. 

MOU 
MA2 

MA2,  FAU. 

MOU 
MA2,  FAU, 

MOU 
MA.  FAC,  FAR 
MA.  FAT 
MA,  FAT 
MA,  FAT 
MA,  FAT 
MA,  FAT 
MA,  FAT 
MA,  FAT 
MA,  FAS 
MA,  FAT 
MA,  FAT 
MA.  FAT 


International  HF  (NCA.  SAT). 
International  HF  (SEA). 
Long  distance  operational  control. 
Long  distance  operational  control. 
International  HF  (SAT), 
International  HF  (CEP,  CWP,  NP,  SP). 
International  HF  (CAR,  EA,  SAM,  SEA). 
Long  distance  operational  control. 
International  HF  (NAT). 
International  HF  (SAT). 
International  HF  (NCA). 
International  HF  (AFI,  EUR.  INO,  MID). 


Long  distance  operational  control. 

Civil  Air  Patrol. 

Ovil  Air  Patrol. 

Civil  Air  Patrol. 

Operational  fixed;  20  kHz  spacing. 

Marker  t>eacon. 

VHF  omni-range. 

ILS  localizer. 

25  kHz  channel  spacing. 
Emergency  arxl  distress. 

25  kHz  channel  spacing. 


Air  traffic  control  operations. 

Air  earner  and  private  aircraft  enroute  flight  advisory  service 

provided  by  FAA. 
Air  traffic  control  operations. 
Air  traffic  control  operations. 
Air  traffic  control  operations. 
Air  traffic  control  operations. 
i  Air  traffic  con*'o(  operations;  25  kHz  spacing. 
Unicom  at  airports  with  no  control  tower;  Aeronautical  utility 

stations. 
Unicom  at  airports  with  no  control  tower;  Aeronautical  utility 

stations. 
Private  fixed  wing  aircraft  air-to-air  communications. 

Unicom  at  airports  with  rx)  control  tower  Aeronautical  utility 

stations. 
Domestic  VHF 

Domestic  VHF 


Unicom  at  airports  with  no  control  tower;  Aeronautical  utility 

stations. 
Unicom  at  airports  with  rx)  control  tower;  Aeronautical  utility 

stations. 
Unicom  at  airports  with  no  control  tower;  Aeronautical  utility 

stations. 
Helicopter  air-to-air  communications;  Air  traffic  control  oper- 

atkjns. 
Unicom  at  airports  with  rx)  control  tower;  Aeronautical  utility 

statk>ns. 
Unicom  at  airports  with  no  control  tower;  Aeronautical  utility 

stations. 

Itinerant. 
Itinerant. 
Itinerant. 
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Frequency  or  frequency  band 


123  400  MHz 

123.425  MHz 

123.450  MHz. 

123.475  MHz 

123  500  MHz 

123  525  MHz 

123.550  MHz 

123.575  MHz 

123  6-128.8  MHz. 


128.825-132.000  MHz.. 
132.025-135.975  MHz.. 


143  900  MHz.. 
148.150  MHz.. 
156  300  MHz.. 
156.375  MHz.. 


156.400  MHz... 
156  425  MHz... 
156.450  MHz... 
156.625  MHz... 
156.800  MHz... 


156.900  MHz.. 
157.425  MHz.. 


243  000  MHz.. 


328  600-335  400  MHz.. 

334.550  MHz 

334.700  MHz 

960-1215  MHz 

978.000  MHz 

979.000  MHz 

1030  000  MHz 

1104.000  MHz 

979.000  MHz 

1300-1350  MHz 

1435-1535  MHz 

1559-1626.5  MHz 

2310-2390  MHz 

2700-2900  MHz , 

4200-4400  MHz 

5000-5250  MHz 

5031.000  MHz 

5350-5470  MHz 

8750-8850  MHz 

9000-9200  MHz 

9300-9500  MHz 

13250-13400  MHz 

14000-14400  MHz 

15400-15700  MHz 

24250-25250  MHz 

31800-33400  MHz 


Subpart 


J 
J 
J 
J 
K 
J 
J 
J 
O 

I 
O 

R 
R 

F 
F 

F 
F 
F 
F 
F 

F 
F 


Q 

0 

0 

F,  Q 

O 

O 

Q 

0 

O 

F,  Q 

F,  J 

F,  Q 

J 

O 

F 

Q 

Q 

F 

F 

Q 

F 

F 

F,  Q 

Q 

F,  0 

F,  Q 


Class  of 
station 


MA.  FAT 
MA,  FAT 
MA,  FAT 
MA.  FAT 
MA,  FAS 
MA,  FAT 
MA,  FAT 
MA,  FAT 
MA,  FAC, 

FAW 
MA,  FAE 
MA,  FAC, 

FAW 
MA,  FAR 
MA,  FAR 
MA 
MA 

MA 
MA 
MA 
MA 
MA 

MA 

MA 


MA 

I  RLG 
i  RLT 
I  RLT 

MA.  RL 

RLT 

RLT 
I  RLT 
I  RLT 

RLT 

MA,  RLS 

MA,  FAT 

MA,  RL 

MA,  FAT 

RLS 

MA 

MA,  RLW 

RLT 

MA 

MA 

RLS 

MA 

MA 

MA,  RL 

RL 

MA.  RL 

MA,  RL 


Remarks 


Itinerant. 


Itinerant. 

25  kHz  channel  spacing 

Domestic  VHF,  25  kHz  channel  spacing. 
25  kHz  channel  spacing 

Civil  Air  Patrol 

Civil  Air  Patrol 

For  communications  with  ship  stations  under  specific  conditions 

For  communnations  with  ship  stations  under  specific  corxlitions. 
Not  authorized  in  New  Oreleans  vessel  traffic  service  area 

For  communications  with  ship  stations  under  specrtk:  conditions 

For  communications  with  ship  stations  under  specific  conditions. 

For  communicatons  with  ship  stations  under  specific  corKJitions. 

For  communications  with  ship  stations  under  specific  conditions. 

Distress,  safety  and  calling  frequency;  For  communications  with 
ship  statk)ns  under  specific  conditions 

For  communications  with  ship  stations  unaer  specific  conditions. 

For  communications  with  commercial  fishing  vessels  under  spe- 
cific conditions  except  in  Great  Lakes  and  St.  Lawrence 
Seaway  areas. 

Emergency  and  distress  frequency  for  use  of  survival  craft  and 
emergency  locator  transmitters 

ILS  glide  path 


Electronk:  aids  to  air  navigation. 


SuTvertlance  radars  and  transponders 

Aeronautical  telemetry  and  telecommand  operations. 

Aeronautical  radionavigation. 

Aeronautical  telemetry  and  telecommand  operations. 

Airport  surveillance  and  weattier  radar 

Radio  altimeters 

Microwave  landing  system 

Alrtx>me  radars  and  associated  airtKirne  beacons 

Airtoome  doppler  radar 

Land-based  radar 

Alrtxxne  radars  and  associated  airborne  beacons 

Airtx>me  doppler  radar. 

Aeronautical  radionavigation 

Aeronautical  radionavigation. 

Aeronautical  radionavigation 

Aeronautical  radionavigation 


Subpart  F— Aircraft  Stations 

§  87. 185    Scope  of  service. 

(a)  Aircraft  stations  must  limit  their 
communications  to  the  necessities  of 
safe,  efficient,  and  economic  operation 
of  aircraft  and  the  protection  of  life  and 
property  in  the  air.  except  as  otherwise 
specifically  provided  in  this  part. 
Contact  with  an  aeronautical  land 
station  must  only  be  attempted  when 
the  aircraft  is  within  the  serivce  area  of 
the  land  station,  however,  aircraft 
stations  may  transmit  advisory 
information  on  air  traffic  control, 
unicorn  or  aeronautical  multicom 
frequencies  for  the  benefit  and  use  of 


other  stations  monitoring  these 
frequencies  in  accordance  with  FAA 
recommended  traffic  advisory  practices. 

(b)  Aircraft  public  correspondence 
must  make  service  available  to  all 
persons  without  discrimination  and  on 
reasonable  demand,  and  must 
communicate  without  discrimination 
with  any  maritme  public  coast  station  or 
maritime  mobile-satellite  earth  station. 

(c)  Public  correspondence  service  may 
be  carried  on  only  by  aircraft  stations 
licensed  to  use  maritime  mobile  or 
maritime  mobile-satellite  frequencies, 
and  must  follow  the  rules  for  public 
correspondence  in  Part  80. 


§  87.187    Frequencies. 

(a)  Frequencies  used  for  air-ground 
Communications  are  listed  in  Subpart  E. 
Aircraft  stations  may  use  frequencies 
assigned  to  Government  or  non- 
Govemment  aeronautical  stations  or 
radionavigation  land  stations  if  the 
communications  are  within  the 
aeronautical  or  radionavigation  land 
station  scope  of  service. 

(b)  410  kHz  is  the  international 
direction-finding  frequency  for  use 
outside  the  continental  United  States. 

(c)  457  kHz  is  an  authorized  working 
frequency  for  flights  over  the  high  seas. 

(d)  500  kHz  an  international  calling 
and  distress  frequency  for  aircraft  on 
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flights  over  the  high  seas.  Except  for 
distress,  urgency  or  safety  messages  an 
aircraft  station  must  not  transmit  on  500 
kHz  during  the  silence  periods  for  three 
minutes  twice  each  hour  beginning  at  x 
h.  15  and  x  h.45  Coordinated  Universal 
Time  (u.t.c.). 

(e)  The  frequency  2182  khz  is  an 
international  distress  and  calling 
frequency  for  use  by  ship,  aircraft  and 
survival  craft  stations.  Aircraft  stations 
must  use  J3E  emission  when  operating 
on  2182  kHz  and  communicating  with 
domestic  public  and  private  coast 
stations.  The  emission  H3E  may  be  used 
when  communicating  with  foreign  coast 
and  ship  stations. 

(f)  The  frequencies  3023  kHz,  5680 
kHz,  122.900  MHz  and  123.100  MHz  are 
authorized  for  use  by  aircraft  engaged  in 
seach  and  rescue  activities  in 
accordance  with  Subpart  M.  These 
frequencies  may  be  used  for  air-air  and 
air-ground  communications. 

(g)  The  frequency  4125  kHz  may  be 
used  for  distress  and  safety 
communications  between  aircraft  and 
ship  and  coast  maritime  mobile  stations. 

(h)  The  frequency  8364.0  kHz  is 
authorized  for  use  of  survival  craft  for 
search  and  rescue  communications  with 
stations  in  the  maritime  mobile  service. 

(i)  The  frequencies  in  the  band 
121.975-122.675  MHz  are  authorized  for 
use  by  private  aircraft  of  air  traffic 
control  operations. 

(1)  The  frequencies  122.00  and  122.050 
MHz  are  authorized  for  use  by  air 
carrier  and  private  aircraft  stations  for 
enroute  flight  advisory  service  (EFAS) 
provided  by  the  FAA; 

(2)  The  frequency  122.100  MHz  is 
authorized  for  use  by  air  carrier  aircraft 
stations  for  air  traffic  control  operations 
at  locations  in  Alaska  where  other 
frequencies  are  not  available  for  air 
traffic  control. 

[j)  The  frequency  122.750  MHz  is 
authoried  for  use  by  private  fixed  wing 
aircraft  for  air-air  communications.  The 
frequency  123.025  MHz  is  authorized  for 
use  by  helicopters  for  air-air 
Communications. 

(k)  The  frequencies  121.500  MHz  and 
243.000  MHz  are  emergency  and  distress 
frequencies  available  for  use  by  survival 
craft  stations,  emergency  locator 
transmitters  and  equipment  used  for 
survival  purposes.  Use  of  121.500  MHz 
and  243.000  MHz  shall  be  limited  to 
transmission  of  signals  and 
communications  for  survivial  purposes. 
Types  A2A  A3E.  or  A3N  emissions  may 
be  employed,  except  in  the  case  of 
emergency  locator  transmitters  where 
only  A3N  is  permitted. 

(1   The  frequencies  156.300.  156.375, 
156.400, 156,425. 156.450,  156.625. 156.800 
156.900  and  157.425  MHz  may  be  used 


by  aircraft  stations  to  communicate  with 
ship  stations  in  accordance  with  Part  80 
and  the  following  conditions: 

(1)  The  altitude  of  aircraft  stations 
must  not  exceed  1000  feet,  except  for 
reconnaissance  aircraft  participating  in 
icebreaking  operations  where  an 
altitude  of  1.500  feet  is  allowed; 

(2)  Aircraft  station  transn  tter  power 
must  not  exceed  five  watts; 

(3)  The  frequency  156.300  MHz  may  be 
used  for  safety  purposes  only.  The 
frequency  156.800  MHz  may  be  used  for 
distress,  safety  and  calling  purposes 
only. 

(4]  Except  in  the  Great  Lakes  and 
along  the  St.  Lawrence  Seaway  the 
frequency  157.425  MHz  is  available  for 
communications  with  commerical 
fishing  vessels. 

[5)  The  frequency  156.375  MHz  cannot 
be  used  in  the  New  Orieans,  LA,  VTS 
protection  area.  No  harmful  interference 
shall  be  caused  to  the  VTS. 

(m)  The  frequency  band  960-1215 
MHz  is  for  the  use  of  airborne  electronic 
aids  to  air  navigation  and  directly 
associated  land  stations. 

(n)  The  frequency  band  1300-1350 
MHz  is  for  surveillance  radar  stations 
and  associated  airborne  transponders. 

(o]  The  frequency  band  1435-1535 
MHz  is  available  for  telemetering  and 
telecommand  associated  with  the  flight 
testing  of  aircraft  missiles,  or  related 
major  components.  This  includes 
launching  into  space,  reentry  into  the 
earth's  atmosphere  and  incidental 
orbiting  prior  to  reentry.  These 
frequencies  are  shared  with  flight 
telemetering  mobile  stations:  1444.5, 
1453.5, 1501.5. 1524.5  and  1525.5  MHz. 
(p)  The  frequency  band  1559-1626.5 
MHz  is  available  for  airborne  electronic 
aids  to  air  navigation  and  any 
associated  land  station. 

(q)  The  frequency  band  4200-4400 
MHz  is  reserved  exclusively  for  radio 
altimeters. 

(r)  The  frequency  band  5350-5470 
MHz  in  the  aeronautical  radionavigation 
service  is  limited  to  airborne  radars  and 
associated  airborne  beacons. 

(s)  The  frequency  band  8750-8850 
MHz  is  available  for  use  by  airborne 
doppler  radars  in  the  aeronautical 
radionavigation  service  only  on  the 
condition  that  they  must  accept  any 
interference  which  may  be  experienced 
from  stations  in  the  radiolocation 
service  in  the  band  8500-10.000  MHz. 

(t)  The  frequency  band  9300-9500 
MHz  is  limited  to  airborne  radars  and 
associated  airborne  beacons. 

(u)  The  frequency  band  13250-13400 
MHz  available  for  airborne  doppler 

radar  use. 

[v)  The  frequency  bands  14000-14400, 
24250-25250,  31800-33400  MHz  are 


available  for  airborne  radionavigation 
devices. 

(w)  Brief  keyed  RF  signals  (keying  the 
transmitter  by  momentarily  depressing 
the  microphone  "push-to-talk"  button) 
may  be  transmitted  from  aircraft  for  the 
control  of  airport  lights  on  the  following 
frequencies: 

(1)  Any  air  traffic  control  frequency 
listed  in  §  87.421. 

(2)  FAA  Flight  Service  Station 
frequencies  121.975-122.675  MHz  and 
122.700. 122.725. 122.750. 122.775. 122.825. 
122.875. 122.975, 123.025. 123.075. 

(3)  The  unicom  frequencies  122.700. 
122.725, 122.750, 122.800, 122.950. 122.975. 
123.000. 123.050  and  123.075  MHz. 

(4)  Aviation  support  station 
frequencies  listed  in  §  87.232(b):  121.950, 
123.300  and  123.500  MHz  if  the 
frequency  is  assigned  to  a  station  at  the 
airport  and  no  harmful  interference  is 
caused  to  voice  communications.  If  no 
such  station  is  located  at  the  concerned 
airport,  aircraft  may  use  one  of  the 
aviation  support  station  frequencies  for 
the  control  of  airport  lights. 

(5)  The  frequency  122.9  MHz  when  it 
is  used  as  the  common  traffic  advisory 
frequency  at  the  concerned  airport. 

(x)  Frequencies  for  public 
correspondence  radiotelephony  between 
ship  and  public  coast  stations  in  the 
maritime  mobile  service  (except 
frequencies  in  the  156  MHz  to  174  MHz 
band)  and  maritime  mobile-satellite 
service  are  available  for  public 
correspondence  between  aircraft  and 
public  coast  stations.  The  transmission 
of  public  correspondence  from  aircraft 
must  not  cause  interference  to  maritime 
mobile  communications. 

(y)  Frequencies  in  the  454.675-459.975 
MHz  band  are  available  in  the  Public 
Mobile  Radio  Service  (Part  22)  for  use 
on  board  aircraft  for  communications 
with  land  mobile  stations  which  are 
interconnected  to  the  nationwide  public 
telephone  system. 

§87.189    RaquirwiMntsforpubNc 
correspondence  equipment  and  operations. 

(a)  Transmitters  used  for  public 
correspondence  by  aircraft  stations 
must  be  type  accepted  by  the 
Commission  in  conformity  with  Part  80 
of  this  chapter. 

(b)  A  continuous  watch  must  be 
maintained  on  the  frequencies  used  for 
flight  safety  and  regularity  while  public 
correspondence  communications  are 
being  handled. 

(c)  All  communications  of  stations  in 
the  aeronautical  mobile  service  have 
priority  over  public  correspondence. 

(d)  Transmission  of  public 
correspondence  must  be  suspended 
when  such  operation  will  delay  or 
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interfere  with  message  pertaining  to 
safety  of  life  and  property  or  regularity 
of  flight,  or  when  ordered  by  the  captain 
of  the  aircraft. 

§87.191    Foreign  aircraft  stations. 

(a)  Aircraft  of  member  States  of  the 
International  Civil  Aviation 
Organization  may  carry  and  operate 
radio  transmitters  in  the  United  States 
airspace  only  if  a  license  has  been 
issued  by  the  State  in  which  the  aircraft 
is  registered  and  the  flight  crew  is 
provided  with  a  radio  operator  license 
of  the  proper  class,  issued  or  recognized 
by  the  State  in  which  the  aircraft  is 
registered.  The  use  of  radio  transmitters 
in  the  United  States  airspace  must 
comply  with  these  rules  and  regulations. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section  where  an  agreement  with  a 
foreign  government  has  been  entered 
into  with  respect  to  aircraft  registered  in 
the  United  States  but  operated  by  an 
aircraft  operator  who  is  subject  to 
regulation  by  that  foreign  government, 
the  aircraft  radio  station  license  and 
aircraft  radio  operator  license  may  be 
issued  by  such  foreign  government. 

Emergency  Locator  Transmitters 

§  87.193    Scope  of  service. 

Transmissions  by  emergency  locator 
transmitters  (ELTs)  are  intended  to  be 
actuated  manually  or  automatically  and 
operated  automatically  as  part  of  an 
aircraft  or  a  survival  craft  station  as  a 
locating  aid  for  survival  purposes. 

§  87.195    Frequencies. 

(a)  ELTs  transmit  on  the  frequency 
121.500  MHz,  using  A3E,  A3N  or  NON 
emission. 

(b)  The  frequency  243.000  MHz  is  an 
emergency  and  distress  frequency 
available  for  use  by  survival  craft 
stations,  ELTs  and  equipment  used  for 
survival  purposes  which  are  also 
equipped  to  transmit  on  the  frequency 
121.500  MHz.  Use  of  243.000  MHz  must 
be  limited  to  transmission  of  signals  and 
communications  for  survival  purposes. 
In  the  case  of  ELTs  use  of  A3E,  A3N  or 
NON  emission  is  permitted. 

§87.197    ELT  test  procedures. 

ELT  testing  must  avoid  outside 
radiation.  Bench  and  ground  tests 
conducted  outside  of  an  RF-shielded 
enclosure  must  be  conducted  with  the 
ELT  terminated  into  a  dummy  load. 

Subpart  G— Aeronautical  Advisory 
Stations  (Unicorns) 

§87.213    Scope  Of  service. 

(a)  An  aeronautical  advisory  station 
(unicorn)  must  provide  service  to  any 
aircraft  station  upon  request  and 


without  discrimination.  A  unicom  must 
provide  impartial  information 
concerning  available  ground  services. 
(b)(1)  Unicom  transmissions  must  be 
limited  to  the  necessities  of  safe  and 
expeditious  operation  of  aircraft  such  as 
condition  of  runways,  types  of  fuel 
available,  wind  conditions,  weather 
information,  dispatching,  or  other 
necessary  information.  At  any  airport  at 
which  a  control  tower  or  FAA  flight 
service  station  is  located,  unicoms  must 
not  transmit  information  pertaining  to 
the  conditions  of  runways,  wind 
conditions,  or  weather  information 
during  the  hours  of  operation  of  the 
control  tower  or  FAA  flight  service 
station. 

(2)  On  a  secondary  basis,  unicoms 
may  transmit  communications  which 
pertain  to  the  efficient  portal-to-portal 
transit  of  an  aircraft,  such  as  requests 
for  ground  transportation,  food  or 
lodging. 

(3)  Communications  between  unicoms 
and  air  carrier  must  be  limited  to  the 
necessities  of  safety  of  life  and  property. 

(4)  Unicoms  may  communicate  with 
aeronautical  utility  stations  and  ground 
vehicles  concerning  runway  conditions 
and  safety  hazards  on  the  airport  when 
neither  a  control  tower  nor  FAA  flight 
service  station  is  in  operation. 

(c)  Unicoms  must  not  be  used  for  air 
fraffic  control  (ATC)  purposes  other 
than  to  relay  ATC  information  between 
the  pilot  and  air  fraffic  controller. 
Relaying  of  ATC  information  is  limited 
to  the  following: 

(1)  Revisions  of  proposed  departure 
time; 

(2)  Takeoff,  arrival  or  flight  plan 
cancellation  time; 

(3)  ATC  clearances,  provided  a  letter 
of  agreement  is  obtained  from  the  FAA 
by  the  licensee  of  the  unicom. 

§  87.21 5    Suppiement  etigibility 

(a)  A  unicom  and  any  associated 
dispatch  or  control  points  must  be 
located  on  the  airport  to  be  served. 

(b)  Only  one  unicom  will  be 
authorized  to  operate  at  an  airport 
which  does  not  have  a  confrol  tower  or 
FAA  flight  services  station.  At  an 
airport  which  has  a  part-time  or  full-time 
confrol  tower  or  FAA  service  station, 
the  one  unicom  limitation  does  not 
apply  and  the  airport  operator  and  all 
aviation  services  organizations  may  be 
licensed  to  operate  a  unicom  on  the 
assigned  frequency. 

(c)  At  an  airport  where  only  one 
unicom  may  be  licensed,  when  the 
Commission  believes  that  the  unicom 
has  been  abandoned  or  has  ceased 
operation,  another  unicom  may  be 
licensed  on  an  interim  basis  pending 
final  determination  of  the  status  of  the 


original  unicom.  An  applicant  for  an 
interim  license  must  notify  the  present 
licensee  and  must  comply  with  the 
notice  requirements  of  paragraph  (d)  of 
this  section. 

(d)  An  applicant  for  a  unicom  license, 
renewal  or  modification  of  frequency 
assignment  at  an  airport  which  does  not 
have  a  control  tower  or  FAA  flight 
service  station  must  notify  in  writing  the 
owner  of  the  airport  and  all  aviation 
service  organizations  located  at  the 
airport.  The  notice  must  include  the 
applicant's  name  and  address,  the  name 
of  the  airport  and  a  statement  that  the 
applicant  intends  to  file  an  application 
with  the  Commission  for  a  unicom.  The 
notice  must  be  given  within  the  ten  days 
preceding  the  filing  of  the  application 
with  the  Commission.  Each  applicant 
must  submit  a  statement  that  either 
notice  has  been  given  and  include  the 
date  of  notification  or  notice  is  not 
required  because  the  applicant  owns  the 
airport  and  there  are  no  organizations 
that  should  be  notified. 

§  87.217    Frequencies. 

(a)  Only  one  unicom  frequency  will  be 
assigned  at  any  one  airport.  The 
Commission  will  assign  a  frequency 
based  on  maximum  geographic  co- 
channel  separation.  However, 
applicants  may  request  a  particular 
frequency  which  will  be  taken  into 
consideration  when  the  assignment  is 
made.  The  frequencies  assignable  to 
unicoms  are: 

(1)  122.950  MHz  at  airports  which 
have  a  full  time  control  tower  or  a  full 
time  FAA  flight  service  station. 

(2)  122.700, 122.725, 122.800, 122.975. 
123.000, 123.050  or  123.075  MHz  at  all 
other  airports. 

(b)  121.500  MHz:  emergency  and 
distress  only. 

Subpart  H— Aeronautical  IMulticom 
Stations 

§  87.237    Scope  of  services. 

(a)  The  communications  of  an 
aeronautical  multicom  station 
(multicom)  must  pertain  to  activities  of  a 
temporary,  seasonal  or  emergency 
nature  involving  aircraft  in  flight. 
Communications  are  limited  to  directing 
or  coordinating  ground  activities  from 
the  air  or  aerial  activities  from  the 
ground.  Air-to-air  communications  will 
be  authorized  if  the  communications  are 
directly  connected  with  the  air-to- 
ground  or  ground-to-air  activities 
described  above.  Multicom 
communications  must  not  include  those 
air/ground  communications  provided  for 
elsewhere  in  this  part. 
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(b)  If  there  is  not  unicorn  and  an 
applicant  is  unable  to  meet  the 
requirements  for  a  unicorn  license,  the 
applicant  will  be  eligible  for  a  multicom 
license. 

(1)  The  multicom  license  becomes 
invalid  when  a  unicorn  is  established  at 
the  landing  area. 

(2)  Multicoms  must  not  be  used  for 
ATC  purposes  other  than  the  relay  of 
ATC  information  between  the  pilot  and 
air  traffic  controller.  Relaying  of  ATC 
information  is  limited  to  the  following: 

(i)  Revisions  of  proposed  departure 
time; 

(ii)  Takeoff,  arrival  flight  plan 
cancellation  time; 

(iii)  ATC  clearances,  provided  a  letter 
of  agreement  is  obtained  from  the  FAA 
by  the  licensee  of  the  multicom. 

(3)  Communications  by  a  multicom 
must  be  limited  to  the  safe  and 
expeditious  operation  of  private  aircraft, 
pertaining  to  the  conditions  of  runways, 
types  of  fuel  available,  wind  conditions, 
weather  information,  dispatching  or 
other  information.  On  a  secondary 
basis,  multicoms  may  transmit 
communictions  which  pertain  to 
efficient  portal-to-portal  transit  of  an 
aircraft  such  as  requests  for  ground 
transportation,  food  or  lodging. 

§  87.239    Supplemental  eiigibUity. 

An  application  for  a  multicom  must 
include  a  showing  demonstrating  why 
such  a  station  is  necessary,  based  on  the 
scope  of  service  defined  above. 

§  87.241    Frequencies. 

(a)  121.500  MHz:  emergency  and 
distress  only; 

(b)  122.850  or  122.900  MHz; 

(c)  122.925  MHz:  available  for 
assignment  to  communicate  with 
aircraft  when  coordinating  foresty 
management  and  fire  suppression,  fish 
and  game  management  and  protection, 
and  environmental  monitoring  and 
protection. 

Subpart  I — Aeronautical  Enroute  and 
Aeronauttcat  Fixed  Stations 

Aeronautical  Enroute  Stations 

§  87.261    Scope  of  service. 

(a)  Aeronautical  enroute  stations 
provide  operational  control 
communications  to  aircraft  along 
domestic  or  international  air  routes. 
Operational  control  communications 
include  the  safe,  efficient  and 
economical  operation  of  aircraft,  such  as 
fuel,  weather,  position  reports,  aircraft 
performance,  and  essential  services  and 
supplies.  Public  correspondence  is 
prohibited. 


(b)  Service  must  be  provided  to  any 
aircraft  station  licensee  who  makes 
cooperative  arrangements  for  the 
operation,  maintenance  and  liability  of 
the  stations  which  are  to  furnish  enroute 
service.  In  emergency  or  distress 
situations  service  must  be  provided 
without  prior  arrangements. 

(c)  Except  in  Alaska,  only  one 
aeronautical  enroute  station  licensee 
will  be  authorized  at  any  one  location. 
In  Alaska,  only  one  aeronautical  enroute 
station  licensee  in  the  domestic  service 
and  one  aeronautical  enroute  station 
licensee  in  the  international  service  will 
be  authorized  at  any  one  location. 
(Because  enroute  stations  may  provide 
service  over  a  large  area  containing  a 
number  of  air  routes  or  only  provide 
communications  in  the  local  area  of  an 
airport,  location  here  means  the  area 
which  can  be  adequately  served  by  the 
particular  station.) 

(d)  In  Alaska,  only  stations  which 
serve  scheduled  air  carriers  will  be 
licensed  to  operate  aeronautical  enroute 
stations.  Applicants  must  show  that  the 
station  will  provide  communications 
only  along  routes  served  by  scheduled 
air  carriers. 

§  87.263    Frequencies. 

(a)  Domestic  VHF service.  (1) 
Frequencies  in  the  128.82&-132.000  MHz 
band  are  available  to  serve  domestic 
routes.  Frequency  assignments  are 
based  on  25  kHz  channel  spacing. 
Proposed  operations  must  be  compatible 
with  existing  operations  in  the  band. 

(2)  A  system  or  network  of 
interconnected  enroute  stations  may 
employ  offset  carrier  techniques  on  the 
frequencies  listed  in  paragraph  {a)(l)  of 
this  section.  The  carrier  frequencies  of 
the  individual  transmitters  must  not  be 
offset  by  more  than  ±  kHz. 

(3)  The  frequencies  122.825  and 
122.875  MHz  are  available  for 
assignment  to  enroute  stations  which 
provide  local  area  service  to  aircraft 
approaching  or  departing  a  particular 
airport.  These  frequencies  will  be 
assigned  without  regard  to  the 
restrictions  contained  in  §  87.261  (c)  and 
(d).  Only  organizations  operating 
aircraft  with  a  maximum  capacity  of  56 
passengers  or  18,000  pounds  cargo  will 
be  authorized  use  of  these  enroute 
frequencies. 

(4)  In  Alaska,  the  frequencies  131.500, 
131.600, 131.800  and  131.900  MHz  may  be 
assigned  to  aeronautical  enroute 
stations  without  regard  to  the 
restrictions  contained  in  §  87.261  (c)  and 
(d). 

(b)  Domestic  HF service.  (1)  Regular 
use  of  high  frequencies  for  aeronautical 
enroute  or  any  aeronautical  mobile  (R) 
communications  in  the  domestic  service 


within  the  continental  United  States 
(excluding  Alaska)  will  not  be 
authorized. 

(2)  These  frequencies  (carrier)  are 
available  for  assignment  to  serve 
aircraft  operating  in  support  of  offshore 
drilling  operations  in  open  sea  areas 
beyond  the  range  of  VHF  propagation: 

kHz  kHz 

2878.0  4672.0 

3019.0  5463.0 

3434.0  5508.0 

(3)  Alaska:  The  following  frequencies 
(carrier)  are  available  for  assignment  to 
serve  domestic  air  routes  in  the  Alaska 
area: 

(i)  Throughout  Alaska:  Shared  with 
the  FAA  and  assigned  where  an 
applicant  shows  the  need  for  a  service 
not  provided  by  the  FAA. 

kHz  kHz 

2866.0  5631.0 

(ii)  Alaska  Aleutian  chain  and 
feeders. 

kHz  kHz 

2911.0  8855.0 

2956.0  10066.0 

5496.0  11363.0 

6580.0 

(iii)  Central  and  Southeast  Alaska  and 
feeders. 

kHz  kHz 

2875.0  6580.0 

2911.0  6604.0 

3470.0  8876.0 

5484.0  11357.0 

(iv)  The  following  frequencies  (carrier) 
are  available  to  enroute  stations  in 
Alaska  without  regard  to  the  restrictions 
contained  in  §  87.261  (c)  or  (d).  These 
frequencies  may  also  be  used  for 
communications  between  enroute 
stations  concerning  matters  directly 
affecting  aircraft  with  which  they  are 
engaged.  F,nroute  stations  located  at  an 
uncontrolled  airport  shall  not  transmit 
information  concerning  runway,  wind  or 
weather  conditions  during  the  operating 
hours  of  a  unicom. 


kHz 


kHz 


3449.0 
5167.5 


5472.0 
5490.0 


(C)  International  VHF  service. 
Frequencies  in  the  128.825-132.000  MHz 
band  are  available  to  enroute  stations 
serving  international  flight  operations. 
Frequency  assignments  are  based  on  25 
kHz  channel  spacing.  Proposed 


'  The  frequency  5167.5  kHz  is  available  to  any 
station  for  emergency  communicalione  in  Alaska 
No  airborne  operations  are  permitted.  Peak 
envelope  power  of  stations  operatir\g  on  this 
frequency  must  not  exceed  150  watts.  This 
frequency  may  also  be  used  by  Alaska  private  fixed 
stations  for  calling  pnrposes.  but  only  for 
establishing  communications. 
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operations  must  be  compatible  with 
existing  operations  in  the  band. 

(d)  International  HF  service.  High 
frequencies  (carrier)  available  to 
enroute  stations  serving  international 
flight  operations  on  the  Major  World  Air 
Route  Areas  (MWARA's),  as  defined  in 
the  international  Radio  Regulations  and 
the  ICAO  Assignment  Plan,  are: 

(1)  Central  East  Pacific  (CEP): 

kHz  kHz 

2869.0  8843.0 

3413.0  10057.0 

4657.0  11282.0 

5547.0  13300.0 

5574.0  17904.0 
6673.0 

(2)  Central  West  Pacific  (CWP): 

kHz  kHz 

2998.0  6562.0 

3455.0  8903.0 

4666.0  10081.0 

5652.0  11384.0 

5661.0  13300.0 

6532.0  17904.0 


(3)  North  Pacific  (NP): 

kHz 


kHz 


2932.0 
5628.0 
6655.0 
6661.0 


10048.0 
11330.0 
13300.0 
17904.0 


(4)  South  Pacific  (SP): 

kHz 


kHz 


3467.0 
5559.0 
5643.0 
8867.0 


100840 
11327.0 
13300.0 
17904.0 


(5)  North  Atlantic  (NAT): 
kHz 


kHz 


2872.0 
2899.0 
2962.0 
2971.0 
3016.0 
3476.0 
4675.0 
5598.0 
5616.0 
5649.0 
6622.0 
6628.0 


(6)  Europe  (EUR): 

kHz 


8825.0 

8831.0 

8864.0 

8879.0 

8891.0 

8906.0 

11279.0 

11309.0 

11336.0 

13291.0 

13306.0 

17946.0 


10084.0 
13288.0 
17961.0 


3479.0 
5661.0 
6598.0 

(7)  South  America  (SAM): 

kHz 

2944.0  10024.0 

3479.0  10096.0 

4869.0  11360.0 

5526.0  13297.0 

8649.0  179070 
8855.0 

(8)  South  Atlantic  (SAT): 

kHz 

2854.0  8861.0 

2935.0  11291.0 

345Z0  13315.0 

5565.0  13357i) 

6535.0  17955.0 

(9)  Southeast  Asia  (SEA): 


km 


kHz 


kHz 


kHz 


kHz 


3470.0 

10066.0 

3485.0 

11396.0 

5649.0 

13309.0 

5655.0 

13318.0 

6556.0 

17907.0 

8942.0 

(10)  East  Asia  (EA): 

kHz 

3016.0 

10042.0 

3485.0 

11396.0 

3491.0 

13297.0 

5655,0 

13303.0 

5670.0 

13309.0 

6571.0 

17907,0 

8897.0 

(11)  Middle  East  (MID): 

kHz 

2944.0 

6631.0 

2992.0 

8918.0 

3467.0 

8951,0 

3473.0 

10018.0 

4669.0 

11375,0 

5658.0 

13288,0 

5667.0 

133120 

6625.0 

17961.0 

(12)  Africa  (AH): 

kHz 

2851.0 

6673.0 

2878.0 

8894,0 

3419.0 

8903,0 

3425.0 

8894,0 

3467,0 

11300,0 

4657.0 

11330,0 

5493.0 

13273.0 

5652.0 

13288.0 

5658.0 

13294.0 

6559.0 

17961,0 

8574.0 

(13)  Indian  Ocean  (INO): 

kHz 

3476.0 

13306.0 

5634.0 

17961.0 

8879.0 

(14)  North  Central  Asia  (N 

kHz 

3004.0 

6592.0 

3O19.0 

10096,0 

4678.0 

13303,0 

5646.0 

13315  0 

5664.0 

17958  0 

(15)  Caribbean  (CAR): 

kHz 

2887.0 

8846.0 

3455.0 

8918.0 

5520,0 

113870 

5550.0 

11396.0 

6577.0 

13297.0 

6586.0 

17907.0 

kHz 


kHz 


kHz 


kHz 


kHz 


kHz 


(e)  Long  distance  operational  control. 
Long  distance  operational  control 
frequencies  provide  communications 
between  aeronautical  enroute  stations 
and  aircraft  stations  anywhere  in  the 
world  for  control  of  the  regularity  and 
efficiency  of  flight  and  safety  of  aircraft. 
World-wide  frequencies  are  not 
assigned  by  administrations  for 
MWARA  and  Regional  and  Domestic 
Air  Route  Area  (RDARA). 


kHz 


kHz 


3013,0 


3494,0 


5529.0 
5538.0 
6637.0 
6640.0 
8933.0 
10033.0 


10075.0 
11342.0 
11348.0 
13330.0 
13348.0 
21964.0 


(f)  121.500  MHz:  Emergency  and 
distress  only. 

§  87.265    Administrativ*  communications. 

Domestic  VHP  aeronautical  enroute 
stations  authorized  to  use  A9W 
emission  on  any  frequency  listed  in 
§  87.263(a)(1)  may  transmit  digital 
administrative  communications  on  a 
secondary  basis,  in  addition  to  the 
operational  control  communications 
routinely  permitted  under  §  87.261(a) 
above.  Such  secondary  administrative 
communications  must  directly  relate  to 
the  business  of  a  participating  aircraft 
operator  in  providing  travel  and 
transportation  services  to  the  flying 
public  or  to  the  travel,  tranportation  or 
scheduling  activities  of  the  aircraft 
operator  itself.  Stations  transmitting 
administrative  communications  must 
provide  absolute  priority  for  operational 
control  and  other  safety 
communications  by  means  of  an 
automatic  priority  control  system. 

Aeronautical  Fixed  Stations 

§  87.275    Scope  of  service. 

Aeronautical  fixed  stations  provide 
non-public  point-to-point 
communications  service  pertaining  to 
safety,  regularity  and  economy  of  flight. 
These  stations  must  transmit,  without 
discrimination,  messages  from  aircraft 
which  have  entered  into  cooperative 
arrangements  governing  the  operation 
and  maintenance  of  such  stations. 
Aeronautical  fixed  station  licensees  are 
required  to  transmit,  without  charge  or 
discrimination,  all  emergency 
communications. 

§  87.277    Suppiementa!  eligibility. 

Aeronautical  fixed  station  licenses 
will  only  be  issued  to  the  licensees  of 
associated  aeronautical  enroute 
stations.  Aeronautical  fixed  station 
licenses  will  not  be  issued  where 
adequate  land  line  facilities  are 
available. 

§  87.279    Frequencies. 

(a)  United  States  (except  Alaska).  The 
applicant  must  request  specific 
frequencies  in  accordance  with  §  2.106 
of  this  chapter.  The  Commission  will 
determine  the  suitability  of  the 
applicant's  selection  based  on  the 
probability  of  interference  to  and  from 
existing  services  assigned  on  the  same 
or  adjacent  frequencies.  All  new 
assignments  of  frequencies  will  be 
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subject  to  such  conditions  as  may  be 
required  to  minimize  the  possibility  of 
harmful  interference  to  existing  services. 

(b)  Alaska.  (1)  Only  stations  which 
serve  scheduled  air  carriers  will  be 
licensed.  Applicants  must  show  that  the 
station  will  provide  communications 
only  along  routes  served  by  the 
scheduled  operations  of  such  carriers. 

(2)  The  following  frequencies  are 
available  in  Alaska.  These  frequencies 
will  only  be  licensed  in  conjunction  with 
licenses  for  use  of  the  aeronautical 
enroute  frequencies  specified  in 
§  87.263(c). 


kHz 


kliz 


2648.0 
4645.0 
4947.5 
5122.5 


5310.0 
S887.S 
8015.0 


(c)  Gulf  of  Mexico.  In  addition  to  the 
provisions  of  paragraph  (a)  of  this 
section,  the  frequencies  4550.0  and 
5036.0  kHz  are  available  in  the  Gulf  of 
Mexico. 

Subpart  J— Flight  Test  Stations 

§  87.299    Scope  of  service. 

The  use  of  flight  test  stations  is 
restricted  to  the  transmission  of 
necessary  information  or  instructions 
relating  directly  to  tests  of  aircraft  or 
components  thereof. 

§  87.301    Supplemental  eliglbllt*y. 

(a)  The  following  entities  are  eligible 
for  flight  test  station  licenses: 

(1)  Manufacturers  of  aircraft  or  major 
aircraft  components; 

(2)  A  parent  corporation  or  its 
subsidiary  if  either  corporation  is  a 
manufacturer  of  aircraft  or  major 
aircraft  components;  or 

(3)  Educational  institutions  and 
persons  primarily  engaged  in  the  design, 
development,  modification,  and  flight 
test  evaluation  of  aircraft  or  major 
aircraft  components. 

(b)  Each  application  must  be 
accompanied  by  a  statement  containing 
facts  sufficient  to  establish  the 
applicant's  eligibility  under  the  criteria 
in  paragraph  (a)  of  this  section. 

§  87.303    Frequencies. 

(a)  These  frequencies  are  available  for 
assignment  to  flight  test  land  and 
aircraft  stations: 


kHz 
3281.0' 


MHz 

123175' 
123.200" 


MHz 

123.225-' 
123.375' 


MHz 

123.125' 
123.150'^ 
123.250^ 


MHz 

123  275" 
1 23.325=' 

123.350-' 


MHz 

5123425=' 
SI  23  475' 
S1 23  525' 


MHz 

123  550" 
123.575' 


'  When  R3E,  H3E  or  J3E  emission  is  used,  the 
assigned  frequency  will  be  3282.4  kHz  (3281.0  kHz 
carrier  frequency). 

» This  frequency  is  availatjie  only  to  itinerant  sta- 
tions that  have  a  requirement  to  be  perwdicaMy 
transferred  to  various  k>cations. 

'  Mobile  station  operations  on  these  frequencies 
are  limited  to  an  area  within  200  miles  of  an  associ- 
ated flight  test  land  station. 

(c)  These  frequencies  are  available  for 
equipment  test,  emergency  and  backup 
use  with  aircraft  beyond  the  range  of 
VHP  propagation.  Either  H2B.  J3E.  J7B  or 
J9W  emission  may  be  used. 

Frequencies  (carrier)  available  kf  Iz: 


2851.0 
3004.0 
;J443.0 
5451.0 
54ti9.0 
5571.0 
6550.0 


8822.0 

10045.0 

11288.0 

11306.0 

13312.0 

17964.0 

21931.0 


MHz 

123.400' 
123  450" 


(b)  These  additional  frequencies  are 
available  for  assignment  only  to  flight 
test  stations  of  aircraft  manufacturers: 


(d)(1)  Frequencies  in  the  bands  1435- 
1535  and  2310-2390  MHz  are  assigned 
primarily  for  telemetry  and 
telecommand  associated  with  the  flight 
testing  of  aircraft,  missiles,  or  related 
major  components.  This  includes 
launching  into  space,  reentry  into  the 
earth's  atmosphere  and  incidental 
orbiting  prior  to  reentry.  The.se 
frequencies  are  shared  with  flight 
telemetering  mobile  stations:  1444.500, 
1453,500. 1501.500, 1515.500,  1524.500  and 
1525.500  MHz.  In  the  2310.000-2390.000 
MHz  band,  all  other  mobile  telemetry 
and  telecommand  uses  are  secondary. 
The  Maritime  Mobile-Satellite  Service 
will  be  the  only  primary  service  in  the 
1530.000-1535.000  Mhz  band  after 
January  1. 1990. 

(2)  The  authorized  bandwidths  for 
stations  operating  in  the  bands  1435.000- 
1535.000  and  2310.000-2390.000  MHz  are 
normally  1,  3  or  5  MHz.  Applications  for 
greater  bandwidths  will  be  considered 
in  accordance  with  the  provisions  of 
§  87.135.  Each  assignment  will  be 
centered  on  a  frequency  between 
1435.500  and  1534.500  and  2310.500  and 
2389.500  MHz.  with  1  MHz  channel 
spacing. 

(e)  121.500  MHz:  Emergency  and 
distress  only. 
§  87.305    Frequency  coordination. 

(a)('*tach  application  for  a  new 
station  license,  renewal  or  modification 
of  an  existing  license  concerning  flight 
test  frequencies,  except  as  provided  in 
paragraph  (b)  of  this  section,  must  be 
accompanied  by  a  statement  from  a 
frequency  advisory  committee.  The 
committee  must  comment  on  the 
frequencies  requested  or  the  proposed 
changes  in  the  authorized  station  and 
the  probable  interference  to  existing 


stations.  The  committee  must  consider 
all  stations  operating  on  the  frequencies 
requested  or  assigned  within  200  miles 
of  the  proposed  area  of  operation  and 
all  prior  coordinations  and  assignments 
on  the  proposed  frequency(ies).  The 
committee  must  also  recommend 
frequencies  resulting  in  the  minimum 
interference.  The  committee  must 
coordinate  in  writing  all  requests  for 
frequencies  or  proposed  operating 
changes  in  the  1435-1535  MHz  and  2310- 
2390  MHz  bands  with  the  responsible 
Government  Area  Frequency 
Coordinators  listed  in  the  NTIA 
"Manual  of  Regulations  and  Procedures 
for  Radio  Frequency  Management.  In 
addition,  committee  recommendations 
may  include  comments  on  other 
technical  factors  and  may  contain 
recommended  restrictions  which  it 
believes  should  appear  on  the  license. 

(2)  The  frequency  advisory  committee 
must  be  organized  to  represent  all 
persons  who  are  eligible  for  non- 
Covemment  radio  flight  test  stations.  A 
statement  of  organization  service  area 
and  composition  of  the  committee  must 
be  submitted  to  the  Commission  for 
approval.  The  functions  of  any  advisory 
committee  are  purely  advisory  to  the 
applicant  and  the  Commission,  and  its 
recommendations  are  not  binding  upon 
either  the  applicant  or  the  Commission. 

(b)  These  applications  need  not  be 
accompanied  by  evidence  of  frequency 
coordination: 

(1)  Any  application  for  modification 
not  involving  change  in  frequency(ies). 
power,  emission,  antenna  height, 
antenna  location  or  area  of  operation. 

(2)  Any  application  for  121.5  MHz. 

§  87.307    Cooperative  use  of  iaciiities. 

(a)  The  Commission  will  license  only 
one  flight  test  land  station  per  airport, 
except  as  provided  in  paragraph  (d)  of 
this  section. 

(b)  Flight  test  land  stations  located  at 
an  airport  are  required  to  provide 
service  without  discrimination,  on  a 
cooperative  maintenance  basis,  to 
anyone  eligible  for  a  flight  test  station 
license. 

(c)  When  the  licensee  of  a  flight  test 
land  station  intends  to  conduct  flight 
tests  at  an  area  served  by  another  flight 
test  land  station,  which  may  result  in 
interference,  the  licensees  must 
coordinate  their  schedules  in  advance.  If 
no  agreement  is  reached,  the 
Commission  will  determine  the  time 
division  upon  request  by  either  licensee. 

(d)  An  application  for  an  additional 
flight  test  land  station  at  an  airport 
where  such  a  station  is  already 
authorized  must  be  accompanied  by  a 
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factual  showing  which  must  include  the 
following: 

(1)  Reasons  why  shared  use  of  the 
currently  licensed  flight  test  land  station 
is  not  possible;  and 

(2)  Results  of  coordination  with  the 
current  licensee  of  the  fHght  test  station 
at  the  airport  demonstrating  that  an 
additional  station  can  be  accommodated 
without  significant  degradation  of  the 
reliability  of  existing  facilities. 

Subpart  K— Aviation  Support  Stations 

§87.319    Scope  of  servtce. 

Aviation  support  stations  are  used  for 
the  following  types  of  operations: 

(a)  Pilot  training; 

(b)  Coordination  of  soaring  activities 
between  gliders,  tow  aircraft  and  land 
stations; 

(c)  Coordination  of  activities  between 
free  balloons  or  lighter-than-air  aircraft 
and  ground  stations; 

(d)  Coordination  between  aircraft  and 
aviation  service  organizations  located 
on  an  airport  concerning  the  safe  and 
efficient  portal-to-portal  transit  of  the 
aircraft,  such  as  the  types  of  fuel  and 
ground  services  available;  and 

(e)  Promotion  of  safety  of  life  and 
property. 

§87.321    SupptemamaieMgMiiMy. 

Each  application  must  be 
accompanied  by  a  statement  that  the 
applicant  is  either  the  operator  of  a 
flying  school  or  lighter-than-air  aircraft, 
engaged  in  soaring  or  free  ballooning 
activities,  or  the  operator  of  an  airport 
or  an  aviation  service  organization 
located  on  an  airport. 

§  87.323    Frequencies. 

(a)  121.500  MHz:  Emergency  and 
distress  only. 

(b)  The  frequencies  121.950, 123.300 
and  123.500  MHz  are  available  for 
assignment  to  aviation  support  stations 
used  for  pilot  training,  coordination  of 
lighter-than-air  aircraft  operations,  or 
coordination  of  soaring  or  free 
ballooning  activities.  Applicants  for 
121.950  MHz  must  coordinate  their 
proposal  with  the  appropriate  PAA 
Regional  Spectrum  Management  Office. 
A  coordination  statement  must 
accompany  the  application.  Applicants 
for  aviation  support  land  stations  may 
request  frequencyfies)  based  upon  their 
eligibility  although  the  Commission 
reserves  the  right  to  specify  the 
frequency  of  assignment.  Aviation 
support  mobile  stations  will  be  assigned 
123.300  and  123.500  MHz.  However, 
aviation  support  mobile  stations  must 
operate  only  on  a  noninterference  basis 
to  communications  between  aircraft  and 
aviation  support  land  stations. 


(c)  The  frequency  122.775  MHz  and, 
secondary  to  aeronautical  multicom 
stations,  the  frequency  122.a50  MHz  are 
available  for  assignment  to  aviation 
support  stations.  These  frequencies  may 
be  used  for  communications  between 
aviation  service  organizations  and 
aircraft  in  the  airport  area.  These 
ftequencies  must  not  be  used  for  air 
traffic  control  purposes  or  to  transmit 
information  pertaining  to  runway,  wind 
or  weather  conditions. 

(d)  The  frequency  3281.0  kHz  is 
available  for  assignment  to  aviation 
support  stations  used  for  coordination  of 
lighter-than-air  aircraft  operations. 

Subpart  L— Aeronautical  UtWty  Mobile 
Stations 

§  87.345    Scope  of  service. 

Aeronautical  utility  mobile  stations 
provide  communications  for  vehicles 
operating  on  an  airport  movement  area. 
An  airport  movement  area  is  defined  as 
the  runways,  taxiways  and  other  areas 
utilized  for  taxiing,  takeoff  and  landing 
of  aircraft  exclusive  of  loading  ramp 
and  parking  areas. 

(a)  An  aeronautical  utility  mobile 
station  must  monitor  its  assigned 
frequency  during  periods  of  operation. 

(b)  At  an  airport  which  has  a  control 
tower  or  FAA  flight  service  station  in 
operation,  communications  by  an 
aeronautical  utility  mobile  station  are 
limited  to  the  management  of  ground 
vehicular  traffic. 

(c)  Aeronautical  utility  mobile 
stations  which  operate  on  the  airport's 
unicorn  frequency  or  the  frequency 
122.900  MHz  are  authorized  only  to 
transmit  information  relating  to  safety, 
such  as  runway  conditions  and  hazards 
on  the  airport.  These  stations  are 
authorized  primarily  for  monitoring 
communications  from  and  to  aircraft 
approaching  or  departing  the  airport. 

(d)  Transmissions  by  an  aeronautical 
utility  mobile  station  are  subject  to  the 
control  of  the  control  tower,  the  FAA 
flight  service  station  or  the  unicorn,  as 
appropriate.  When  requested  by  the 
control  tower,  the  flight  service  station 
or  the  unicorn,  an  aeronautical  utility 
station  must  discontinue  transmitting 
immediately. 

(e)  An  aeronautical  utility  mobile 
station  operating  on  the  frequency 
assigned  to  a  control  tower  or  FAA 
flight  service  station  must  not  transmit 
on  that  frequency  when  either  is  in 
operation.  An  aeronautical  utihty 
station  assigned  a  unicom  frequency 
may  continue  to  transmit  safety  related 
information  while  located  on  the  airport 
movement  area  when  the  unicom  is  not 
in  operation. 


(f)  Communications  between 
aeronautical  utility  mobile  stations  are 
not  authorized. 

§  87.347    SupptemenUI  eUgil>Hity. 

(a)  Aeronautical  utility  stations  may 
transmit  on  unicom  frequencies  only  at 
airports  which  have  a  unicom  and  either 
a  part-time  or  no  control  tower  or  FAA 
flight  service  station. 

(b)  An  applicant  for  an  aeronautical 
utility  station  operating  on  a  unicom 
frequency  or  the  frequency  122.900  MHz 
must: 

(1)  Demonstrate  a  need  to  routinely 
operate  a  ground  vehicle  on  the  airport 
movement  area; 

(2)  Identity  the  vehicle(s)  in  which  the 
station  is  to  be  located;  and 

(3)  Either  attach  a  statement  showing 
that  the  applicant  is  the  airport  owner  or 
operator,  or  a  state  or  local 
governmental  aeronautical  agency;  or 
attach  a  statement  fi'om  the  airport 
owner  or  operator  granting  permission 
to  operate  the  vehicle  on  the  airport 
movement  area. 

§  87.349    Frequencies. 

(a)  The  frequency  assigned  to  an 
aeronautical  utility  station  at  an  airport 
served  by  a  control  tower  or  FAA  flight 
service  station  is  the  frequency  used  by 
the  control  tower  for  ground  traffic 
control  or  by  the  flight  service  station 
for  communications  with  vehicles.  The 
frequency  assigned  is  normally  from  the 
band  121.600-121.925  MHz. 

(b)  The  frequency  assigned  to  the 
unicom  is  available  to  aeronautical 
utility  stations  on  a  noninterference 
basis  at  airports  which  have  a  part-time 
control  tower  or  part-time  FAA  flight 
service  station  and  a  unicom. 

(c)  At  airports  which  have  a  unicom 
but  no  control  tower  or  FAA  flight 
service  station,  the  frequency  assigned 
to  the  unicom  is  available  to 
aeronautical  utility  stations  on  a  < 
noninterference  basis.  The  frequencies 
available  for  assignment  to  unicorns  are 
described  in  Subpart  G. 

(d)  At  airports  which  have  no  control 
tower,  flight  service  or  unicom,  the 
frequency  122.900  MHz  is  available  for 
assignment  to  aeronautical  utility 
stations. 

§87.351    Frequency  ctianges. 

When  the  aeronautical  utility 
frequency  is  required  to  be  changed 
because  of  an  action  by  the  FAA  or  the 
Commission  (such  as  a  change  in  the 
ground  control  of  unicom  frequency)  the 
licensee  must  submit  an  application  for 
modification  to  specify  the  new 
frequency  within  10  days  from  the  date 
the  station  begins  operation  on  the  new 
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frequency.  The  licensee  has  temporary 
authority  to  use  the  new  frequency  from 
the  date  of  the  change  pending  receipt  of 
the  modified  license. 

Subpart  M— Aeronautical  Search  and 
Rescue  Stations 

§  87.371    Scope  of  service. 

Aeronautical  search  and  rescue  land 
and  mobile  stations  must  be  used  only 
for  communications  with  aircraft  and 
other  aeronautical  search  and  rescue 
stations  engaged  in  search  and  rescue 
activities.  Aeronautical  land  search  and 
rescue  stations  can  be  moved  for 
temporary  periods  from  a  specified 
location  to  an  area  where  actual  or 
practice  search  and  rescue  operations 
are  being  conducted. 

§  87.373    Supplemental  eligibility. 

Licenses  for  aeronautical  search  and 
rescue  stations  will  be  granted  only  to 
governmental  entities  or  private 
organizations  chartered  to  perform 
aeronautical  search  and  rescue 
functions. 

§  87.375    Frequencies. 

(a)  The  frequency  123.100  MHz  is 
available  for  assignment  to  aeronautical 
search  and  rescue  stations  for  actual 
search  and  rescue  missions.  Each  search 
and  rescue  station  must  be  equipped  to 
operate  on  this  frequency. 

(b)  The  frequency  122.900  MHz  is 
available  for  assignment  to  aeronautical 
search  and  rescue  stations  for  organized 
search  and  rescue  training  and  for 
practice  search  and  rescue  missions. 

(c)  The  frequencies  3023.0  kHz  and 
5680.0  kHz  are  available  for  assignment 
to  aircraft  and  ship  stations  for  search 
and  rescue  scene-of-action  coordination, 
including  communications  with 
participating  land  stations.  Ship  stations 
communicating  with  aircraft  stations 
must  employ  2K80}3E  emission. 

(d)  121.500  MHz:  Emergency  and 
distress  only. 

Subpart  N— Emergency 
Communications 

§87.393    Scope  of  service. 

This  subpart  provides  the  rules 
governing  operation  of  stations  in  the 
Aviation  Services  during  any  national  or 
local  emergency  situation  constituting  a 
threat  to  national  security  or  safety  of 
life  and  property.  This  subpart  is 
consistent  with  the  Aeronautical 
Emergency  Communications  System 
Plan  for  all  Aviation  Services  licensees 
of  the  Commission  which  was 
developed  pursuant  to  sections  1,  4(o). 
301  and  303  of  the  Communications  Act, 
and  Executive  Order  11490.  as  amended. 
This  Plan  provides  for  emergency 


communications  to  meet  the 
requirements  of  the  Plan  for  the  Security 
Control  of  Air  Traffic  and  Air 
Navigation  Aids  (SCAT ANA).  Civil 
Reserve  Air  Fleet  (CRAF).  War  Air 
Service  Program  (WASP)  and,  where 
applicable.  State  and  Regional  Disaster 
Airlift  Planning  (SARDA). 

§  87.395  Plan  for  the  Security  Control  of 
Air  Traffic  and  Air  Navigation  Aids  (Short 
Title:  SCATANA). 

(a)  The  Plan  for  the  Security  Control 
of  Air  Traffic  and  Air  Navigation  Aids 
(SCATANA)  is  promulgated  in 
furtherance  of  the  Federal  Aviation  Act 
of  1958,  as  amended,  the 
Communications  Act  and  Executive 
Order  11490,  as  amended.  SCATANA 
defines  the  responsibilities  of  the 
Commission  for  the  security  control  of 
non-Federal  air  navigation  aids. 

(b)  Under  the  responsibilities  defined 
in  SCATANA,  an  FCC  Support  Plan  for 
the  Security  Control  of  Non-Federal  Air 
Navigation  Aids  has  been  developed  by 
the  Commission.  The  FCC  Support  Plan 
defines  responsibiUties,  procedures,  and 
instructions  in  consonance  with 
SCATANA  which  will  effect  control  of 
non-Federal  air  navigation  aids  when 
SCATANA  is  implemented.  It  permits 
the  use  of  such  navigation  aids  by 
aircraft  of  military  and  civil  agencies 
when  SCATANA  is  implemented.  The 
FCC  Support  Plan  highlights  those  parts 
of  SCATANA  which  deal  specifically 
with  non-Federal  air  navigation  aids. 
SCATANA  and  the  FCC  Support  Plan 
apply  to  radionavigation  stations 
authorized  by  the  Commission  in  the 
following  manner: 

(1)  All  licensees  are  subject  to 
restrictions  imposed  by  appropriate 
military  authorities  pursuant  to 
SCATANA  and  the  FCC  Support  Plan 
when  an  Air  Defense  Emergency  or 
Defense  Emergency  exists  or  is 
imminent.  The  restrictions  will  be 
imposed  through  FAA  Air  Route  Traffic 
Control  Centers  (ARTCCs). 

(2)  All  licensees  of  aeronautical 
radionavigation  (VOR/DME,  ILS,  MLS. 
LF  and  MF  non-directional  beacons) 
stations  will  comply  with  SCATANA 
implem.entation  instructions  from  FAA 
ARTCCs  as  follows: 

(i)  Shut  down  the  above  navigation 
aids  as  directed.  These  instructions  will 
permit  time  to  land  or  disperse  airborne 
aircraft,  and  will  permit  extension  of 
time  when  the  air  traffic  situation 
dictates. 

(ii)  Shut  down  as  soon  as  possible 
stations  which  require  more  than  five 
minutes  control  time,  unless  directed 
otherwise  or  unless  such  stations  are 
essential  for  the  handling  of  existing  air 
traffic. 


(iii)  Operate  aeronautical 
radionavigation  stations  to  ensure  that 
required  stations,  as  indicated  in  flight 
plans,  will  be  available  for  authorized 
aircraft  flights. 

(3)  Licensees  of  aeronautical 
radionavigation  stations  will  be  notified 
of  the  reduction  or  removal  of 
SCATANA  restrictions  by  FAA 
ARTCCs  when  notice  of  the  termination 
is  issued. 

(4)  Licensees  of  aeronautical 
radionavigation  stations  may  voluntarily 
participate  in  SCATANA  tests  as 
requested  by  an  ARTCC.  SCATANA 
testing  must  not  interrupt  the  normal 
service  of  non-Federal  air  navigation 
aids. 

§  87.397    Emergency  operation. 

(a)  The  licensee  of  any  land  station  in 
the  Aviation  services,  during  a  local 
emergency  involving  the  safety  of  life 
and  property  may  communicate  in  a 
manner  other  than  that  specified  in  the 
license  (See  §  87.395).  Such  emergency 
operations  may  include  operation  at 
other  locations  or  with  equipment  not 
specified  in  the  license  or  by  unlicensed 
personnel  provided  that: 

(1)  Such  operations  are  under  the 
control  and  supervision  of  the  station 
licensee. 

(2)  The  emergency  use  is  discontinued 
as  soon  as  practicable  upon  termination 
of  the  emergency, 

(3)  In  no  event  shall  any  station 
transmit  on  frequencies  other  than  or 
with  power  in  excess  of  that  specified  in 
the  license 

(4)  The  details  of  the  emergency  must 
be  retained  writh  the  station  license,  and 

(5)  At  a  controlled  airport  these 
communications  must  be  coordinated 
with  the  FAA. 

(b)  The  unicorn  frequencies  listed  in 
Subpart  G  may  also  be  used  for 
communications  with  private  aircraft 
engaged  in  organized  civil  defense 
activities  in  preparation  for.  during  an 
enemy  attack  or  immediately  after  an 
enemy  attack.  When  used  for  these 
purposes,  unicoms  may  be  moved  from 
place  to  place  or  operated  at  unspecified 
locations,  except  at  landing  areas 
served  by  other  unicoms  or  control 
towers. 

(c)  In  any  case  in  which  a  license  for 
unattended  operation  has  been  granted, 
the  Commission  may  at  any  time,  for 
national  defense,  modify  the  license. 

Subpart  O— Airport  Control  Tower 
Stations 

§  87.417    Scope  of  service. 

(a)  Airport  control  tower  stations 
(control  towers)  must  limit  their 
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communications  to  the  necessities  of 
safe  and  expeditious  operations  of 
aircraft  operating  on  or  in  the  vicinity  of 
the  airport.  Control  towers  provide  air 
traffic  control  services  to  aircraft 
landing,  taking  off  and  taxing  on  the 
airport  as  well  as  aircraft  transiting  the 
airport  traffic  area.  Additionally,  control 
towers  can  provide  air  traffic  control 
services  to  vehicles  operating  on  airport 
movement  areas  (see  Subpart  L)  Control 
towers  must  serve  all  aircraft  without 
discrimination. 

(b)  A  control  tower  must  maintain  a 
continuous  watch  on  the  following 
frequencies  during  the  hours  of 
operation: 

121.500  MHz 

3023.0  kHz  (Alaska  only) 

5680.0  kHz  (Alaska  only) 

§  87.419    Supplemental  eligibility. 

Only  one  control  tower  will  be 
licensed  at  an  airport. 

§87.421    Frequencies. 

The  Commission  will  assign  VHF 
frequencies  after  coordination  with  the 
FAA.  Frequencies  in  the  following 
bands  are  available  to  control  towers. 
Channel  spacing  is  25  kHz. 

188.00Q-121.400  MHz 
121.600-121.925  MHz 
123.600-128.800  MHz 
132.025-135.975  MHz 

(a)  The  frequency  123.100  MHz  is 
available  for  use  by  control  towers  at 
special  aeronautical  events  on  the 
condition  that  no  harmful  interference  is 
caused  by  search  and  rescue  operations 
in  the  locale  involved. 

(b)  Frequencies  in  the  bands  200.0- 
285.0  and  325.0-405.  kHz  will  only  be 
assigned  to  control  towers  authorized  to 
operate  on  at  least  one  VHF  frequency, 
unless  a  showing  has  been  made  that 
elimination  of  VHF  services  will  not 
adversely  affect  life  and  property  in  the 
air. 

(c)  Frequencies  in  the  band  121.600- 
121.925  MHz  are  available  to  control 


towers  for  communications  with  ground 
vehicles  and  aircraft  on  the  ground.  The 
antenna  heights  shall  be  restricted  to  the 
minimum  necessary  to  achieve  the 
required  coverage.  Channel  spacing  is  25 
kHz. 

(d)  121.500  MHz:  emergency  and 
distress  only. 

§  87.423    Hours  of  operation. 

The  control  tower  must  render  a 
communications  service  24  hours  a  day 
unless  a  satisfactory  showing  has  been 
made  that  elimination  of  such  service 
will  not  adversely  affect  life  and 
property  in  the  air. 

§  87.425    interference. 

A  control  tower  shall  not  cause 
harmful  interference  to  a  control  tower 
at  an  adjacent  airport.  If  interference 
between  adjacent  control  towers  exists, 
the  Commission  will  direct  the  licensees 
how  to  eliminate  the  interference. 

Subpart  P— Operational  Fixed  Stations 

§  87.445    Scope  of  service. 

An  operational  fixed  station  provides 
control,  repeater  or  relay  functions  for 
its  associated  aeronautical  station. 

§  87.447    Supplemental  eligibllity. 

An  applicant  for  an  operational  fixed 
station  must  show  that: 

(a)  The  applicant  is  the  licensee  of  an 
aeronautical  land  station  in  the 
aeronautical  mobile  service;  and 

(b)  Common  carrier  facilities  are  not 
available  to  satisfy  the  aeronautical 
station's  requirements. 

§  87.449    Frequencies. 

The  following  frequencies  in  the  72-76 
MHz  band  are  assignable  to  operational 
fixed  stations  using  vertical 
polarization,  if  no  harmful  interference 
is  caused  to  TV  reception  on  Channels  4 
and  5.  These  frequencies  are  shared 
with  the  Land  Mobile  and  the  Maritime 
Mobile  Services. 


Operational  frequencies  in  the  72-76  MHz 
band 

Carrier  frequency  in  MHz 


72.02 

72.54 

75.50 

72.04 

72.58 

75.5* 

72.06 

72.62 

7M8 

72.08 

72.64 

TSjB 

72.10 

72.66 

TIjM 

72.12 

72.68 

TSjH 

72.14 

72.70 

7MS 

72.18 

72.72 

TWO 

72.18 

72.74 

nn 

72.20 

72.76 

1%M 

72.22 

72.78 

7S.76 

72.24 

72.80 

7&78 

72.26 

72.82 

7SJ0 

72.28 

72.84 

7s.az 

72.30 

72.86 

75M 

72.32 

72.88 

75M 

72.34 

72.90 

7SM 

72.36 

72.92 

7SJ0 

72.38 

72.94 

75.K 

72.40 

72.96 

75.94 

72.42 

72.98 

75.96 

72.46 

75.42 

75.98 

72.50 

75.48 

§  87.45 1    Licensing  limitations 

Operational  fixed  stations  are  subject 
to  the  following  licensing  limitations: 

(a)  A  maximum  of  four  frequencies 
will  be  assigned. 

(b)  Stations  will  not  be  authorized 
when  applications  indicate  less  than  16 
km  (10  miles)  separation  between  a 
proposed  station  and  a  TV  transmitter 
operating  on  either  Channel  4  or  5,  or 
from  the  post  office  of  a  community  in 
which  either  channel  is  assigned  but  not 
in  operation. 

(c)  Stations  located  between  16  km  (10 
miles)  and  128  km  (80  miles)  of  a  TV 
transmitter  operating  on  either  Channel 
4  or  5.  or  from  the  post  office  of  a 
community  in  which  either  channel  is 
assigned  but  not  in  operation,  are 
secondary  to  TV  operations  within  the 
Grade  B  service  contour.* 


'  OET  Bulletin  No.  67.  March  1988.  entitled 
"Potential  Interference  from  Operational  Fixed 
Stations  in  the  72-76  MHz  Band  to  Television 
Channels  4  and  5"  describes  an  analytical  model 
that  can  be  used  to  calculate  the  potential 
interference  that  might  result  from  a  given  fixed 
station  operation.  Copies  of  the  bulletin  may  be 
obtained  from  the  Commission's  current  duplication 
contractor.  Information  concerning  the  current 
duplication  contractor  may  be  obtained  from  the 
Office  of  Public  Affairs.  Consumer  Assistance  and 
Small  Business  Division.  Telephone  (202)  632-5050. 
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Subpart  Q — Stations  in  the 
Radlodetermlnation  Service 

§  87.471    Scope  of  service. 

Stations  in  the  aeronautical 
radiodetermination  service  provide 
radionavigation  and  radiolocation 
services. 

(a)  Transmission  by  radionavigation 
land  stations  must  be  limited  to 
aeronautical  navigation,  including 
obstruction  warning. 

(b)  Radionavigation  land  test  stations 
are  used  for  the  testing  and  calibration 
of  aircraft  navigational  aids  and 
associated  equipment.  Transmission 
must  be  limited  to  cases  when  radiation 
is  necessary  and  there  is  no  alternative. 

(c)  Transmissions  by  emergency 
locator  transmitter  (ELT)  test  stations 
must  be  limited  to  necessary  testing  of 
ELTs  and  to  training  operations  related 
to  the  use  of  such  transmitters. 

§87.473    Supplemental  eligibility. 

(a)  Licenses  for  radionavigation  land 
stations  will  be  granted  only  to 
applicants  who  can  justify  the  need  for 
an  aeronautical  radionavigation  service 
when  the  Federal  Aviation 
Administration  is  not  prepared  to  render 
this  service. 

(b)  Licenses  for  radionavigation  land 
test  stations  (MTF)  will  be  granted  only 
to  applicants  engaged  in  the 
development,  manufacture  or 
maintenance  of  aircraft  radionavigation 
equipment.  Licenses  for  radionavigation 
land  test  stations  (OTF)  will  be  granted 
only  to  applicants  who  agree  to 
establish  the  facility  at  an  airport  for  the 
use  of  the  public. 

(c)  Licenses  for  ELT  test  stations  will 
be  granted  only  to  applicants  to  train 
personnel  in  the  operation  and  location 
of  ELTs.  or  for  testing  related  to  the 
manufacture  or  design  of  ELTs. 

§  87.475    Frequencies. 

(a)  Frequency  coordination.  The 
Commission  will  assign  frequencies  to 
radionavigation  land  stations  and 
radionavigation  land  test  stations  after 
coordination  with  the  FAA.  The 
applicant  must  notify  the  appropriate 
Regional  Office  of  the  FAA  prior  to 
submission  to  the  Commission  of  an 
application  for  a  new  station  or  for 
modification  of  an  existing  station  to 
change  frequency,  power,  location  or 
emission.  Each  application  must  be 
accompanied  by  a  statement  showing 
the  name  of  the  FAA  Regional  Office 
notified  and  the  date  of  notification. 

(b)  Frequencies  available  for 
radionavigation  land  stations.  (1) 
LORAN-C  is  a  long  range  navigation 
system  which  operates  in  the  90-110 
kHz  band. 


(2)  Radiobeacon  stations  enable  an 
aircraft  station  to  determine  bearing  or 
direction  in  relation  to  the  radiobeacon 
station.  Radiobeacons  operate  in  the 
bands  190-285  kHz;  325-435;  and  510- 
525  kHz. 

(3)  Aeronautical  marker  beacon 
stations  radiate  a  vertical  distinctive 
pattern  on  75  MHz  which  provides 
position  information  to  aircraft. 

(4)  The  following  table  lists  the 
specific  frequencies  in  the  108.100- 
111.950  MHz  band  which  are  assignable 
to  localizer  stations  with  simultaneous 
radiotelephone  channels  and  their 
associated  glide  path  station  frequency 
from  the  328.600-335.400  MHz  band. 


110.400  111.250 

110450  111400 

llD.eOO  111.450 

110.650  111.600 

110.800  111.650 

110.850  in.800 

111.000  111.850 

111.050  112.000 
111.200 

(6)  The  band  960-1215  MHz  is 
available  for  the  use  of  land  stations 
and  associated  airborne  electronic  aids 
to  air  navigation.  When  distance 
measuring  equipment  (DME)  is  intended 
to  operate  with  a  single  VHF  navigation 
station  in  the  108-117.975  MHz  band,  the 
DME  operating  channel  must  be  paired 
with  the  VHF  channel  as  shown  in  the 
following  table: 


Localizer  (MHz) 

Glide  path  (MHz) 

DME  Channeling  and  I 

[MHz] 

=>  AIRING 

108.100 
108.150 
108.300 

334.700 

334  550 
334.100 

VHF  channel 

1 
AirtKxne 
inlerrogating 

Ground  reply 
frequency 

108.350 
108.500 

333.950 
329.900 

frequency 

108.550 

329.750 

108  000 

1041.000 

978.000 

108.700 

330.500 

108  050 

1041.000 

1104.000 

108.750 

330.350 

108.100 

1042.000 

979.000 

108.900 

329.300 

108.150 

1042  000 

1105  000 

108.950 

329.150 

108.200 

1043000 

980.000 

109.100 

331.400 

108.250 

1043.000 

1106.000 

109.150 

331  250 

108.300 

1044.000 

981.000 

109.300 

332.000 

108.350 

1044.000 

1107.000 

109.350 

331.850 

108.400 

1045.000 

982.000 

109.500 

332600 

108450 

1045.000 

1108  000 

109.550 

332.450 

106.500 

1046  000 

983.000 

109.700 

33.1.200 

106550 

1046.000 

1109.000 

109.750 

333.050 

108.600 

1047.000 

984.000 

109.900 

333.800 

108.650 

1047.000 

1110.000 

109.950 

333.650 

106.700 

1048  000 

985.000 

110.100 

334.400 

108.750 

1048.000 

1111.000 

110.150 

334.250 

106.800 

1049000 

986.000 

110.300 

335.000 

108.850 

1049.000 

1112.000 

110.350 

334.850 

108  900 

1050.000 

987.000 

110.500 

329.600 

108.950 

1050.000 

1113.000 

110.550 

329.450 

109.000 

1051  000 

988  000 

110.700 

330.200 

109.050 

1051.000 

1114.000 

110.750 

330.050 

109.100 

1052  000 

989  000 

110.900 

330.800 

109.150 

1052.000 

1115.000 

110.950 

330.650 

109.200 

1053.000 

990.000 

111.100 

331.700 

109.250 

1053.000 

1116.000 

111.150 

331.550 

109.300 

1054.000 

991.000 

111.300 

332.300 

109.350 

1054.000 

1117.000 

111.350 

332.150 

109.400 

1055.000 

992.000 

111.500 

332900 

109450 

1055  000 

1118000 

111.550 

332750 

109.500 

1056  000 

993  000 

111,700 

333.500 

109.550 

1056.000 

1119  000 

111.750 

333.350 

109.600 

1057.000 

994.000 

111.900 

331.100 

109.650 

1057  000 

1120.000 

111.950 

330.950 

109.700 

1058.000 

995.000 

109.750 
109.800 
109.850 

1056  000 

1121.000 

(5)  VHF  omni-range  (VOR)  stations 

1  \^*^\^  .^#**^* 

1059.000 
1059  000 

996  000 
1122.000 

are  to  be  assigned  frequencies  in  the 

109.900 

1060.000 

997.000 

112.050-117.950  MHz  band  (50  kHz 

109.950 

1060.000 

1123  000 

channel  spacing)  and  the  following 

110.000 
110.050 
110.100 

1061.000 
1061  000 

998.000 
1124.000 

frequencies  in  the  108-112  MHz  band: 

1  ^^^/  1  .  \^\^\^ 

1062  000 

999  000 

108.200                                       109.250 

110.150 

1062.000 

1125  000 

108.250                                       10S.400 

110.200 

1063.000 

1000.000 

108.400                                       109.450 

110  250 

1063.000 

1126.000 

108.450                                       109.600 

110  300 

1064.000 

1001.000 

108.600                                    109.650 

110.350 

1064  000 

1127.000 

IQBBSO                                       109.800 

110.400 

1065.000 

1002  000 

108.800                                       109.850 

110.450 

1065.000 

1128.000 

108.850                                    110.000 

110.500 

1066.000 

1003.000 

109  000                                    110.050 

110.550 

1066.000 

1129.000 

109.050                                       110.200 

110.600 

1067  000 

1004.000 

109.200 

110.250 

110  650 

1067  000 

1               1130.000 
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Pairing— 

DME  Channeung  and  Pairing— 

Continued 

Continued 

[MHz] 

[MHz] 

VHFchanne) 

Aift>ome 

inteaogating 

frequency 

Ground  reply 
frequency 

VHF  channel 

Ajrtxxne 

interrogating 

frequency 

Ground  reply 
frequency 

110.700 

1068.000 

1005.000 

114.450 

1115  000 

1052.000 

110.750 

1068.000 

1131.000 

114.500 

1116.000 

1179.000 

110  800 

1069.000 

1006.000 

114.560 

1116.000 

1053  000 

110.850 

1069.000 

1132.000 

114600 

1117.000 

1180  000 

110.900 

1070.000 

1007.000 

114.650 

1117.000 

1054.000 

110.950 

1070.000 

1133.000 

114.700 

1118.000 

1181.000 

111000 

1071.000 

1008.000 

114.750 

1118.000 

1055  000 

111.050 

1071.000 

1134.000 

114  800 

1119.000 

1182.000 

111.100 

1072.000 

1009.000 

114.850 

1119.000 

1056.000 

111.150 

1072.000 

1135.000 

114.900 

1120.000 

1183.000 

111.200 

1073.000 

1010.000 

114.950 

1120.000 

1057.000 

111.250 

1073.000 

1136  000 

115.000 

1121000 

1184.000 

111.300 

1074.000 

1011.000 

115.050 

1121.000 

1058.000 

111.350 

1074.000 

1137.000 

115.100 

1122.000 

1185.000 

111.400 

1075.000 

1012.000 

115.150 

1122.000 

1059.000 

111.450 

1075.000 

1138.000 

115.200 

1123.000 

1186.000 

111.500 

1076.000 

1013.000 

115.250 

1123.000 

1060  000 

111.550 

1076.000 

1139.000 

115.300 

1124.000 

1187.000 

111.600 

1077.000 

1014.000 

115.350 

1124.000 

1061000 

111.650 

1077.000 

1140.000 

115.400 

1125.000 

1188.000 

111.700 

1078.000 

1015.000 

115.450 

1125  000 

1062  000 

111.750 

1078.000 

1141.000 

115.500 

1126.000 

1189.000 

111.800 

1079.000 

1016.000 

115.550 

1126.000 

1063.000 

111.850 

1079.000 

1142.000 

115.600 

1127.000 

1190.000 

111.900 

1080.000 

1017000 

115  650 

1127  000 

1064.000 

111.950 

1080  000 

1143.000 

115.700 

1128.000 

1191.000 

112.000 

1081.000 

1018.000 

115.750 

1128.000 

1065.000 

112.050 

1081.000 

1144.000 

115.800 

1129  000 

1192.000 

112.100 

1082.000 

1019.000 

115.850 

1129.000 

1066.000 

112.150 

1082.000 

1145.000 

115.900 

1130.000 

1193.000 

112.200 

1083.000 

1020.000 

115.950 

1130.000 

1067.000 

112.250 

1083.000 

1146.000 

116.000 

1131.000 

1194.000 

112.300 

1094.000 

1157.000 

116.050 

1131.000 

1068.000 

112.350 

1094.000 

1031.000 

116.100 

1132.000 

1195.000 

112.400 

1095.000 

1158.000 

116.150 

1132.000 

1069.000 

112.450 

1095.000 

1032.000 

116.200 

1133.000 

1196.000 

112.500 

1096.000 

1159.000 

116.250 

1133.000 

1070.000 

112.550 

1096.000 

1033.000 

116.300 

1134.000 

1197.000 

112.600 

1097.000 

1160.000 

116.350 

1134.000 

1071.000 

112.650 

1097.000 

1034.000 

116.400 

1135.000 

1198.000 

112.700 

1098.000 

1161.000 

116.450 

1135  000 

1072.000 

112.750 

1098.000 

1035.000 

116.500 

1136.000 

1199  000 

112.800 

1099.000 

1162.000 

116.550 

1136  000 

1073.000 

112.850 

1099.000 

1036  000 

116.600 

1137.000 

1200.000 

112.900 

HOC  000 

1163.000 

116  650 

1137.000 

1074.000 

112.9S0 

1100.000 

1037.000 

116.700 

1138.000 

1201.000 

113  000 

1101.000 

1164.000 

116.750 

1138.000 

1075.000 

113.050 

1101.000 

1038  000 

116.800 

1139.000 

1202.000 

113.100 

1102.000 

1165.000 

116.850 

1139.000 

1076.000 

113.150 

1102.000 

1039.000 

116.900 

1140.000 

1203.000 

113.200 

1103.000 

1166.000 

116.950 

1140.000 

1077.000 

113.250 

1103.000 

1040.000 

117.000 

1141.000 

1204.000 

113.300 

1104.000 

1167.000 

117.050 

1141.000 

1078.000 

113.350 

1104.000 

1041.000 

117.100 

1142.000 

1205.000 

11?  400 

1105.000 

1168.000 

117.150 

1142.000 

1079.000 

113  450 

1105.000 

1042.000 

117.200 

1143.000 

1206.000 

113.500 

1106.000 

1169  000 

117.250 

1143.000 

1080.000 

113.550 

1106.000 

1043.000 

117.300 

1144.000 

1207.000 

113.600 

1107.000 

1170.000 

117.350 

1144.000 

1081.000 

113.650 

1107.000 

1044.000 

117.400 

1145.000 

1208.000 

113.700 

1106.000 

1171.000 

117.450 

1145.000 

1082.000 

113.750 

1108.000 

1045.000 

117.500 

1146.000 

1209.000 

113.800 

1109.000 

1172.000 

117.550 

1146.000 

1083.000 

113.850 

1109.000 

1046.000 

117.600 

1147.000 

1210.000 

113.900 

1110.000 

1173.000 

117.650 

1147.000 

1084.000 

113.950 

1110.000 

1047.000 

117.700 

1148.000 

1211.000 

114.000 

1111.000 

1174.000 

117.750 

1148.000 

1085.000 

114.050 

1111.000 

1048  000 

117.800 

1149.000 

1212.000 

114.100 

1112.000 

1175.000 

117.850 

1149.000 

1086.000 

114.150 

1112.000 

1049.000 

117.900 

1150.000 

1213.000 

114.200 

1113.000 

1176.000 

117  950 

1150.000 

1087.000 

114.250 

1113.000 
1114.000 

1050.000 
1177  000 

114.300 

114.350 

1114.000 

1051.000 

(7)  1300-135 

0  MHz:  The  ua 

e  of  this 

114.400 

1115.000 

1178.000 

band  is  restric 

ted  to  surveill 

ance  radar 

stations  and  associated  airborne 
transponders. 

(8)  1544-1660.5  MHz:  The  use  of  this 
band  is  limited  to: 

(i)  1544-1545  MHz— Transmission 
from  satellite-borne  stations  (space-to- 
Earth)  in  the  mobile-satellite  service 
concerning  distress  and  safety 
operations. 

(ii)  1545-1559  MHz— Aeronautical 
mobile-satellite  (R)  (space-to-Earth). 
Transmissions  from  terrestrial 
aeronautical  stations  directly  to  aircraft 
stations,  or  between  aircraft  stations,  in 
the  aeronautical  mobile  (R)  service  are 
also  authorized  when  such 
transmissions  are  used  to  extend  or 
supplement  the  satellite-to-aircraft  links. 

(iii)  1559-1626.5  MHz— Airborne 
electronic  aids  to  air  navigation  and  any 
associated  land  stations. 

(iv)  1626.5-1645.5  MHz— Maritime 
mobile-satellite  service  (Earth-to-space). 

(v)  1645.5-1646.5  MHz— Transmissions 
from  earth  stations  (Earth-to-space)  in 
the  mobile-satellite  service  concerning 
distress  and  safety  operations. 

(vi)  1646.5-1660.5  MHz— Aeronautical 
mobile-satellite  (R)  (Earth-to-space). 

(vii)  Radio  altimeters  licensed  in  the 
frequency  band  1600-1660  MHz  as  of 
July  1, 1971,  may  continue  to  be  licensed 
until  international  standardization 
requires  the  discontinuance  of  radio 
altimeters  in  this  band.  Applications  for 
type  acceptance  of  new  radio  altimeters 
in  this  band  will  not  be  accepted. 

(9)  2700-2900  MHz:  Non-Government 
land-based  radars  may  be  licensed.  U.S 
Government  coordination  is  required. 
Applicants  must  demonstrate  a  need  for 
the  service  which  the  Government  is  not 
prepared  to  render. 

(10)  5000-5250  MHz:  This  band  is  to  be 
used  for  the  operation  of  the 
international  standard  system 
(microwave  landing  system). 

(11)  9000-9200  MHz:  This  band  is 
available  to  land-based  radars.  Stations 
operating  in  this  band  may  receive 
interference  from  stations  operating  in 
the  radiolocation  service. 

(12)  14,000-14,400  MHz:  This  band  is 
available  for  use  in  the  aeronautical 
radionavigation  service. 

(13)  15,400-15,700  MHz:  This  band  is 
available  for  use  of  land  stations 
associated  with  airborne  electronic  aids 
to  air  navigation. 

(14)  24,250-25,250,  31,800-33,400  MHz: 
In  these  bands,  land-based 
radionavigation  aids  are  permitted 
where  they  operate  with  airborne 
radionavigation  devices. 

(c)  Frequencies  available  for 
radionavigation  land  test  stations.  (1) 
The  frequencies  set  forth  in  S  87.187(c), 
(e)  through  (j)  and  §  87.475(b)(6)  through 
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(b)(10).  (bKl2)  may  be  assigned  to 
radionavigation  land  test  stations  for  the 
testing  of  aircraft  transmitting 
equipment  which  normally  operate  on 
these  frequencies  and  for  the  testing  of 
land-based  receiving  equipment  which 
operate  with  airborne  radionavigation 
equipment. 

(2)  The  frequencies  available  for 
assignment  to  radionavigation  land  test 
stations  for  the  testing  of  airborne 
receiving  equipment  are  108.000  and 
108.050  MHz  for  VHF  omni-range; 
108.100  and  108.150  MHz  for  localizer. 
334.550  and  334.700  MHz  for  glide  slope: 
978  and  979  MHz  (X  channel)/ll04  MHz 
(Y  channel)  for  DME;  1030  MHz  for  ATC 
radar  beacon  transponders;  and  5031.0 
MHz  for  microwave  landing  systems. 
Additionally,  the  frequencies  in 
paragraph  (b)  of  this  section  may  be 
assigned  to  radionavigation  land  test 
stations  after  coordination  with  the 
FAA.  The  following  conditions  apply: 

(i)  The  maximum  power  authorized  on 
the  frequencies  108.150  and  334.550  MHz 
is  1  milliwatt.  The  maximum  power 
authorized  on  all  other  frequencies  is 
one  watt. 

(ii)  The  pulse  repetition  nile  (PRR)  of 
the  1030  MHz  ATC  radar  beacon  test  set 
will  be  235  pul.ses  per  second  (pps) 
±5pps. 

(iii)  The  assignment  of  108.000  MHz  is 
subject  to  the  condition  that  no 
interference  will  be  caused  to  the 
reception  of  FM  broadcasting  stations 
and  stations  using  the  frequency  are  not 
protected  against  interference  from  FM 
broadcasting  stations. 

(d)  Frequencies  available  for  ELT  teat 
stations.  The  frequencies  available  for 
assignment  to  ELT  test  stations  are 
121.600. 121.650.  121.700,  121.750,  121.800. 
121.850,  and  121.900  MHz.  Licensees 
must: 

(1)  Not  cause  harmful  interference  to 
voice  communications  on  these 
frequencies  or  any  harmonically  related 
frequency. 

(2)  Coordinate  with  the  appropriate 
FAA  Regional  Spectrum  Management 
Office  prior  to  each  activation  of  the 
transmitter. 

§  87.477    Condition  of  grant  for 
radionavigation  land  stations. 

Radionavigation  land  stations  may  be 
designated  by  the  FAA  as  part  of  the 
National  Airspace  System.  Stations  so 
designated  will  be  required  to  serve  the 
public  under  IFT  conditions.  This 
condition  of  grant  is  applicable  to  all 
radionavigation  land  stations. 

§  87.479    Harmful  interference  to 
radionavigation  land  stations. 

(a)  Military  or  other  Government 
stations  have  been  authorized  to 


establish  wide-band  systems  using 
frequency-hopping  spread  spectrum 
techniques  in  the  960-1215  MHz  band. 
Authorization  for  a  Joint  Tactical 
Information  Distribution  Systems 
(JTIDS)  has  been  permitted  on  the  basis 
of  non-interference  to  the  established 
aeronautical  radionavigation  service  in 
this  band.  In  order  to  accommodate  the 
requirements  for  the  system  within  the 
band,  restrictions  are  imposed. 
Transmissions  will  be  automatically 
prevented  if: 

(1)  The  frequency-hopping  mode  fails 
to  distribute  the  JTIDS  spectrum 
uniformly  across  the  band: 

(2)  The  radiated  pulse  varies  from  the 
specified  width  of  6.4  microseconds 
±5%; 

(3)  The  energy  radiated  within  ±7 
MHz  of  1030  and  1090  MHz  exceeds  a 
level  of  60  dB  below  the  peak  of  the 
JTIDS  spectrum  as  measured  in  a  300 
kHz  bandwidth.  The  JTIDS  will  be 
prohibited  from  transmitting  if  the  time 
slot  duty  factor  exceeds  a  20  percent 
duty  factor  for  any  single  user  and  a  40 
percent  composite  duty  factor  for  all 
JTIDS  emitters  in  a  geographic  area. 

(b)  If  radionavigation  systems 
operating  in  the  960-1215  MHz  band 
experience  interference  or  unexplained 
loss  of  equipment  performance,  the 
situation  must  be  reported  immediately 
to  the  nearest  office  of  the  FAA.  the 
National  Telecommunications  and 
Information  Administration, 
Washington,  DC  20504,  or  the  nearest 
F'ederal  Communications  Commission 
field  office.  The  following  information 
must  be  provided  to  the  extent 
available: 

(1)  Name,  call  sign  and  categorj'  of 
station  experiencing  the  interference: 

(2)  Date  and  time  of  occurrence: 

(3)  Geographical  location  at  time  of 
occurrence: 

(4)  Frequency  interfered  with; 

(5)  Nature  of  interference;  and 

(6)  Other  particulars. 

§  87.48 1    Unattended  operation  of 
domestic  radiobeacon  stations. 

(a)  Radiobeacons  may  be  licensed  for 
unattended  operation.  An  applicant  for 
unattended  operations  must  provide 
information  about  the  following: 

(1)  The  transmitter  is  crystal 
controlled  and  specifically  designed  for 
radiobeacon  service  and  capable  of 
transmitting  by  self-actuating  means; 

(2)  The  emissions  of  the  transmitter 
must  be  continuously  monitored  by  a 
licensed  operator,  or  by  a  direct  positive 
automatic  monitor,  supplemented  by 
aural  monitoring  at  suitable  intervals: 

(3)  If  as  a  result  of  aural  monitoring  it 
is  determined  that  a  deviation  from  the 
terms  of  the  station  license  has 


occurred,  the  transmitters  must  be 
disabled  immediately  by  a  properly 
authorized  person.  If  automatic 
monitoring  is  used,  the  monitor  must 
insure  that  the  operation  of  the 
transmitter  meets  the  license  terms  or  is 
disabled; 

(4)  The  time,  including  travel  time, 
required  for  a  properly  authorized 
person  to  disable  the  transmitter; 

(5)  The  equipment  must  be  inspected 
at  least  every  180  days.  Results  of 
inspections  must  be  kept  in  the  station 
maintenance  records; 

(6)  The  transmitter  is  not  operable  by 
or  accessible  to.  other  than  authorized 
persons; 

(7)  The  transmitter  is  in  a  remote 
location. 

(b)  Authority  for  unattended  operation 
must  be  expressly  staled  in  the  station 
license. 

Subpart  R— Civil  Air  Patrol  Stations 

§  87.501    Scope  of  service. 

Civil  Air  Patrol  land  and  mobile 
stations  must  be  used  only  for  training, 
operational  and  emergency  activities  of 
the  Civil  Air  Patrol. 

(a)  Civil  Air  Patrol  land  and  mobile 
stations  may  communicate  with  other 
land  and,  mobile  stations  of  the  Civil  Air 
Patrol.  A  Civil  Air  Patrol  land  station 
may  be  moved  from  its  authorized 
location  for  temporary  operation  in  the 
same  general  area  for  short  periods  of 
time  not  to  exceed  72  hours. 

(b)  When  engaged  in  training  or  on 
actual  missions  in  support  of  the  U.S. 
Air  Force,  Civil  Air  Patrol  stations  may 
communicate  with  U.S.  Air  Force 
stations  on  the  frequencies  specified  in 
Subpart  E. 

§  87.503    Supplemental  eligibility. 

Licenses  for  Civil  Air  Patrol  land  and 
mobile  stations  will  be  issued  only  to 
Wings  or  the  Headquarters  of  the  Civil 
Air  Patrol.  All  application  must  be 
submitted  to  the  Commission  via  Civil 
Air  Patrol  Headquarters.  Maxwell,  ARB. 
A  single  fleet  license  will  be  issued  to 
Civil  Air  Patrol  Headquarters  and  to 
each  Civil  Air  Patrol  Wing  to  authorize 
all  Civil  Air  Patrol  Station  transmitters 
operated  by  that  Wing  or  Headquarters. 

§  87.505    Frequencies. 

The  assigned  frequencies  available  for 
assignment  to  Civil  Air  Patrol  land  and 
mobile  stations  are  contained  in  the 
frequency  table  in  Subpart  E.  The 
frequency,  emission,  and  maximum 
power  will  be  determined  by 
Headquarters  Civil  Air  Patrol  in 
accordance  with  the  Civil  Air  Patrol 
Communications  Plan. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  30, 98, 151,  and  153 

[CGD  81-1011 
RIN2115-AA73 

Pollution  Rules  for  Ships  Carrying 
Hazardous  Liquids;  Interim  Rule 

agency:  Coast  Guard,  DOT. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is  making 
some  changes  to  its  regulations  that 
implement  Annex  II  of  the  1978  Protocol 
to  the  International  Convention  for  the 
Prevention  of  Pollution  from  Ships,  1973 
(XtARPOL  73/78).  These  changes  correct 
some  errors  and  discrepancies  between 
the  regulations  and  Annex  II  of 
MARPOL  731-^a.  The  changes  in  this 
interim  rule  align  the  regulations  with 
the  convention. 

DATES:  1.  The  effective  date  is  August 
31, 1988. 

2.  Comments  must  be  submitted  on  or 
before  September  15, 1988. 

ADDRESSES:  Comments  should  be 
submitted  to  Commandant  (G-LRA-2) 
(CGD  81-101),  United  States  Coast 
Guard,  Washington,  DC  20593-0001. 
Between  the  hours  of  8:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays,  comments  may  be 
delivered  to  and  will  be  available  for 
inspection  or  copying  at  the  Regulations 
Administration  Branch  (G-LRA-2), 
United  States  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  The 
Environmental  and  Economic  Impact 
Assessments  are  available  for 
inspection  or  copying  at  this  same 
location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  M.  Query,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  telephone  (202)  267-1217 
from  8:00  am  until  3:30  pm,  Monday 
through  Friday,  except  Federal 
Holidays. 

SUPPLEMENTARY  INFORMATION:  The 
Coast  Guard  published  the  final  rule 
implementing  Annex  II  of  MARPOL  73/ 
78  in  the  March  12, 1987  Federal  Register 
(52  FR  7765).  The  Notice  of  Proposed 
Rulemaking  (NPRM)  was  published  on 
September  26, 1986  (51  FR  34350). 
Experience  under  this  rule  disclosed 
several  areas  that  require  clarification 
and  revealed  some  requirements 
mandated  by  the  convention  that  are  not 
addressed  in  the  rules.  This  interim  rule 
makes  the  necessary  changes.  Since 
affected  parties  are  aware  of  the 


convention  requirements  and  have  been 
applying  the  existing  rules  to  implement 
the  convention,  these  changes  are  being 
published  as  an  interim  rule,  effective  30 
days  after  publication.  To  ensure  that 
the  rules,  as  changed,  accurately  reflect 
all  convention  requirements,  the  Coast 
Guard  is  soliciting  comments  on  these 
changes  and  may  further  revise  the  rules 
as  a  result  of  these  comments. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  final  rule  are  Mr.  Robert  M. 
Query.  Project  Manager,  and  Mr. 
Stanley  M.  Colby,  Project  Counsel, 
Office  of  Chief  Counsel. 

Discussion  of  Changes 

Changes  to  46  CFR  Part  30 

Table  30.25-1  of  46  CFR  Part  30 
contains  a  list  of  cargoes  regulated 
under  48  CFR  Parts  30  through  38.  A 
number  of  these  cargoes  are  Category  A, 
B,  or  C  noxious  Uquid  substances 
(NLSs);  hence  they  are  also  regulated 
under  Part  153  when  the  vessel  carrying 
them  is  oceangoing.  In  the  table 
published  in  the  final  rule,  the  Category 
A,  B,  and  C  NLS  cargoes  were  indicated 
by  a  bullet  beside  the  cargo  name.  The 
Coast  Guard  is  reprinting  Table  30.25-1, 
replacing  the  bullets  with  the  actual 
cargo  category  for  quicker  identification. 
The  Category  D  NLS  cargoes  in  the  table 
are  also  indicated;  the  pollution  related 
requirements  applying  to  these  Category 
D  NLS  cargoes  are  in  33  CFR  Part  151. 
The  text  of  section  30.25-1  is  modified  to 
explain  the  revised  table  entries.  This 
change  will  clarify  the  status  of  the 
cargo  when  carried  on  oceangoing  ships. 
Formerly  Part  30  did  not  indicate  that 
some  cargoes  had  not  been  evaluated 
for  polluting  characteristics. 

Changes  to  Part  98 

In  order  to  be  in  agreement  with 
Regulation  2  of  Annex  II  of  MARPOL 
73/78,  a  new  section  is  added  to  Subpart 
98.30  covering  the  carriage  of  NLSs  in 
marine  portable  tanks.  The  Coast  Guard 
does  not  know  of  any  ships  carrying 
NLSs  in  marine  portable  tanks,  other 
than  those  on  offshore  supply  vessels, 
and  does  not  believe  this  change  will 
have  any  impact.  In  the  notice  of 
proposed  rulemaking  the  Coast  Guard 
described  its  intention  to  include 
requirements  in  the  final  rule  for  ships 
carrying  NLSs  under  this  subpart; 
however,  the  final  rule  did  not  contain 
these  provisions. 

The  title  of  §  98.31-10  is  revised  to 
clarify  what  the  section  covers. 

Changes  to  Part  151 

Table  151.01-10(d)  is  removed  and 
reserved.  References  in  this  part  to  this 


table  are  replaced  with  references  to  the 
identical  Table  30.25-1.  This  change 
eliminates  the  administrative  problems 
of  ensuring  both  tables  are  identical  and 
up  to  date.  There  is  no  effect  on  the 
requirements  applying  to  the  cargoes. 

Paragraph  (c)  of  §  151.01-15  is 
removed;  the  content  of  this  paragraph 
is  covered  by  the  text  of  §  30.25-1 
discussed  above.  The  change  does  not 
affect  the  requirements  applying  to  the 
cargoes. 

Section  153.1130,  which  concerns 
reporting  of  failed  equipment,  is  added 
to  the  list  of  sections  contained  in 
§  151.12-10  applying  to  the  carriage  of 
Category  D  NLS  cargoes.  The  only 
significant  effect  this  change  has  is  to 
require  that  failures  of  Category  D  NLS 
related  equipment  on  oceangoing  barges 
be  reported  as  are  those  of  equipment 
for  Category  A,  B,  and  C  NLSs.  The 
Coast  Guard  believes  the  effect  of  this 
change  will  be  very  slight.  Although  the 
change  will  give  more  consistent 
treatment  to  the  different  cargo 
categories.  Category  D  NLS  cargoes 
have  very  little  in  the  way  of  equipment 
requirements. 

Changes  to  46  Part  153 

Paragraph  (c)  of  the  Applicability  in 
§  153.1  is  rewritten  to  clarify  it. 

The  definition  of  "high  viscosity  NLS" 
is  modified  to  exclude  Category  A  NLS 
cargoes  included  in  the  previous 
definition.  The  only  effect  the  inclusion 
of  Category  A  cargo  in  this  definition 
had  on  the  regulation  was  to  require  a 
heated  rather  than  unheated  prewash.  A 
change  to  the  requirements  for  a  heated 
prewash  in  §  153.1108(d),  described  later 
in  this  preamble,  restores  the  heated 
prewash  requirement  for  Category  A 
NLS  cargoes,  so  the  net  effect  is 
editorial  only.  The  change  will  remove  a 
discrepancy  in  definitions  between  the 
regulation  and  the  Convention. 

Paragraph  (d)(2)  of  §  153.7  is  revised 
to  clarify  the  grandfathering  of  existing 
oceangoing  barges.  The  changes  allow  a 
barge  to  carry  any  of  the  NLS  cargoes 
without  having  to  meet  the  design  and 
equipment  requirements  of  Part  153  if 
the  barge  meets  those  requirements 
specifically  listed  in  the  section. 

Paragraph  (a)(3)  of  §  153.440,  which 
requires  cargo  temperature  indicators  in 
certain  circumstances,  is  revised  to 
show  that  the  requirement  can  be 
waived  by  §  153.491.  These  temperature 
indicators  would  be  unnecessary  for 
dedicated  tanks  operating  under  a 
§  153.491  waiver  since  the  indicators 
only  aid  in  reducing  the  tank  residue,  a 
result  that  is  unimportant  when  the  tank 
is  dedicated.  The  revision  removes  a 
regulatory  burden. 
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A  cross-reference  to  the  prew&sh 
reqvired  under  {  153.1118  is  added  to 
§  153.481(a)  so  that  the  reader  is  made 
aware  that  a  prewash  is  an  operating 
requirement  conditioned  upon  the 
interim  stripping  provision.  Paragraph 
(b)(4)  of  §  153.481  is  modified  to  require 
the  flow  controls  only  if  the  flow  can 
exceed  the  limiting  value  Q.  These 
changes  both  clarify  the  requirement 
and  reduce  the  burden. 

Paragraph  (b)  of  S  153.483  is  revised  to 
reduce  the  information  recjiiired  for  the 
waiver  and  «tmplify  the  requrrements  for 
a  waiver  when  the  vessel  trades  only 
between  U.S.  ports.  The  change  reduces 
the  burden  but  does  not  substantially 
change  the  conditions  under  which  the 
Coast  Guard  grants  a  waiver. 

"He  requirement  for  a  Procednres  and 
Arrangements  Manual  in  1 153.490(b)(1) 
is  changed  to  provide  an  akemative  in 
which  the  Commandant  ^G-MTH)  can 
determine  the  manoaTs  format  and 
contents  under  certain  circumstances. 
The  Coast  Guard  intends  to  use  this 
provision  to  allow  aa  endorsement  on 
the  Certificate  of  Inspec^on  requiring 
NLS  residues  to  be  discharged  to  a  shore 
reception  facility  to  constitute  the 
Procedures  and  Arrangements  Manual. 
This  alternative  will  be  allowed  for 
ships  that  carry  only  a  Category  D  NLS 
and  ships  having  certain  waivers. 

Some  dlarifications  of  an  editorial 
nature  are  made  to  paragraph  (a)  of 
§  153.900.  Changes  to  paragraph  [c]  of 
that  section  add  a  reference  to  Table 
§  151.05  and  clarify  the  text.  Neither  of 
these  has  any  significant  impact 

A  footnote  is  added  to  §  153.1102(a)  to 
point  out  tint  other  laws  allow 
controlled  discharges  of  materials  that 
may  be  NLS's.  Several  comments  have 
expressed  concern  that  there  might  be  a 
violation  of  the  rules  in  Part  153  while 
discharging  properly  under  an  EPA 
permit.  The  note  points  out  that 
discharge  under  an  EPA  permit  is 
allowed. 

The  requirement  in  §  153.1104  to  drain 
cargo  in  transfer  hnes  back  to  «hore  is 
modified  so  that  the  requirement  does 
not  apply  when  the  cargo  tank  has  a 
waiver  under  §  153.483  or  §  153.491. 
There  is  no  reason  for  the  requirement  if 
the  tank  is  not  going  to  be  washed  at 
sea. 

Section  153.1108  is  modified  to  require 
heated  prewash  water  when  a  prewash 
is  required  for  a  cargo  having  a  viscosity 
exceeding  25  mPa.Sec  at  20  "C.  This 
Annex  II  requirement  was 
unintentionally  omitted  from  the  final 
rule.  The  Coast  Guard  believes  this 
change  to  have  little  effect  since  so  few 
prewashes  are  occurring.  See  the 
discussion  of  "high  viscosity"  under 
§  153.2  above. 


The  pT«wash  procedures  ia  §  153.1120 
are  intended  to  define  what  ntnst  be 
done  before  a  prewash  may  be 
considered  completed.  No  penalities 
were  intended  to  apply  to  an  improperly 
executed  prewash  beyond  the  necessity 
of  repeating  the  operation.  The 
introductory  text  has  been  reworded  to 
clarify  the  procedure  and  the 
ramifications  when  the  procedure  is 
violated. 

Some  typographical  corrections  to 
§  153.1128  are  made.  The  entiy  for 
"ethyl  ether"  in  Table  1  is  corrected 
because  the  entry  was  improperly 
prirrted  in  the  final  rule.  The  entry  for 
"styrene"  is  corrected  to  remove  the 
requirement  for  a  high  level  alarm.  The 
entry  for  "cresylate  spent  caustic"  is 
revised  to  correct  the  pollution  category 
to  "A"  and  to  require  a  type  II  hull. 
Although  this  correction  to  the  entry  for 
"cresylate  spent  caustic"  is  substantive, 
the  Coast  Guard  cannot  allow  the  cargo 
to  be  carried  with  no  controls,  in 
violation  of  MARPOL  73/78. 

Table  2  is  modified  to  show  the  NLS 
category  of  those  cargoes  that  are  NLSs. 
Though  Table  2  was  previmisly  a  tist  of 
"unregulated"  cargoes,  many  of  the 
entries  were  NLSs  and  were  removed 
from  the  table  when  the  Unai  rule 
implementing  Annex  II  was  published. 
Removing  these  NLSs  has  caused  some 
confusion  for  the  operators  c^  barges 
that  are  not  under  Annex  U,  siiux  for 
them  these  cargoes  are  still 
"unregulated."  For  this  reason,  the  old 
cargoes  have  been  reinserted  into  Table 
2,  along  with  their  NLS  categories.  Thus, 
Table  2  is  no  longer  a  Hst  of 
"uraregulated"  cargoes;  it  instead  is 
similar  to  Table  30.25-l(d)  of  Title  46, 
where  the  requirements  applying  to  the 
cargoes  depend  on  whether  or  not  the 
vessel  is  under  Annex  IL 

Federalism  Implka^ns 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  heve  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedur;2S 

These  regulations  are  not  considered 
to  be  major  under  Executive  Order  12291 
nor  significant  under  DOT  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  corrections  and 
changes  in  this  interim  final  rule  do  not 
affect  the  arguments  arwi  conciusions  in 
the  Regulatory  Evaluation  made  for  the 
rule. 


Regi^atacy  FlexibUity  Ad 

A  Regulatory  Flexibility  Analysis  for 
the  final  rale  was  contaiiied  m  the  Final 
Regulatory  Evaluation  for  the  rule.  The 
corrections  and  changes  in  this  interim 
final  rule  do  not  materially  afiect  Ute 
Regulatory  FlexibiUty  Analysis  {ar  the 
final  rule.  The  Coast  Guard  certifies  that 
this  interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  sn&aS  entities. 

Paperwoiic  Redactioa  Ad 

This  interim  final  rule  contains  no 
new  information  collection  or 
recordkeeping  requirements. 

EnvkonmeBtal  AssessmeBl 

The  Coast  Guard  has  coBstdered  the 
environmental  impact  of  this  interim 
final  rule  and  concluded  that 
preparation  of  an  environmental  impact 
statement  is  not  necessary  since  the 
corrections  and  changes  here  do  not 
change  the  environmental  conseqaences 
of  the  Tmal  rule. 

A  regulatory  inJbrmetian  nunber 
(RIN)  is  assigned  to  eack  r^olatery 
action  Hsted  is  the  Unified  Aigenda  of 
Federal  Regulations.  The  Regiriatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  to  cross  reference  this 
action  with  the  Unified  Agenda. 

List  of  Subjects 

46  CFR  Part  30 

Cargo  vessels.  Foreign  relations. 
Hazardous  Materials  Transportation, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  98 

Cargo  vessels.  Hazardous  Materials 
Transportation,  Marine  Safety. 

46  CFR  Part  151 

Cargo  vessels.  Hazardous  Materials 
Transportation,  Marine  Safety, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  153 

Cargo  vessels,  Hazardous  Materials 
Transportation,  Marine  Safety, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  46,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  30— (AMENOEOl 

1.  The  authority  citation  for  Part  30  is 
revised  to  read  as  follows; 
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Authority:  46  U.S.C.  3507,  3703;  49  U.S.C. 
1804;  49  CFR  1.46. 

2.  By  revising  §  30.25-1  to  read  as 
follows: 

§  30.25-1    Cargoes  carried  in  vesseis 
certificated  under  the  rules  of  ttiis 
subctiapter. 

The  cargoes  listed  in  Table  30.25-1  are 
flammable  or  combustible  and  when 
trttnsported  in  bulk  must  be  in  vessels 
certificated  under  the  rules  of  this 
subchapter.  A  mixture  or  blend  of  two 
or  more  cargoes  appearing  in  Table 
30.25-1  may  be  transported  under  the 
provisions  of  this  subchapter.  A 
Category  A,  B,  or  C  noxious  liquid 
substance  (MLS)  cargo,  as  deHned  in 
S  153.2  of  this  chapter,  that  is  listed  in 
Table  30.25-1  and  any  mixture 
containing  one  or  more  Category  A,  B,  or 
C  NLS  cargoes  listed  in  Table  30.25-1 
may  be  carried  in  bulk  under  this 
subchapter  if  the  vessel  is  not  regulated 
under  Part  153  of  this  chapter.  If  the 
vessel  is  regulated  under  §  153.1  of  this 
chapter,  Category  A,  B,  and  C  NLS 
cargoes  must  be  carried  under  Part  153, 
or,  as  an  alternative  in  the  case  of 
Category  C  oil-like  NLS,  under  33  CFR 
Part  151.  Requirements  for  Category  D 
NLS  cargoes  and  mixtures  of  non-NLS 
cargoes  with  Category  D  NLS  cargoes 
are  in  33  CFR  Part  151. 


Table  30.25-1 -List  of  Flammable  and 
Combustible  Bulk  Liquid  Cargoes 


Cargoes 


Acetone „ 

Acetophenone 

Acetyl  tritMjtyt  citrate 

Alcohots  (mixed) , 

Alkenylsucctnic  acid 

Alkenytsuccinic  anhydride 

AlKyl  l>enzene  sulfonic  acid  (4%  or 

less) 

Alkyl  phttialates  (rv) 

Alkyl  succinate  formaldehyde  hydroxy 

amirx>  condensate  (3.2%  or  less) 

Amyl  acetate  (iso-.  n-) 

Amyl  alcohol  (n-) 

Amylerw  see  Pentene  (all  isomers) 

Amyl  mettiyl  Ketone  see  Methyl  amyl 

ketone 

Amyl  tallate 

Asphalt 

Asphalt  blending  stocks: 

Roofers  flux 

Straight  run  residue 

Behenyl  alcohol 

Benzyl  akx)hol 

Bicyclic  terpenel  polyamine  amide  salt. 

Butane 

Butyl  acetate  (iso-,  n-) 

Butyl  acetate  (sec-) 

Butyl  akx>hol  (iso-,  rv,  sec-,  tert-) 

Butyl  tienzyl  phthalate 

Butylene 

1 ,3-Butylene  glycol 

Butylene  polyglycoi 

Butyfl  heptyl  ketone 


Pollution 
Category 


D 

# 
# 

# 
# 

# 
C 
D 
C 

C 
ff 
I 

I 
I 

III 

c 

# 

lfg 

C 
0 

III 

A 
LFG 
D 
# 
C* 


Table  30.25-1 -List  of  Flammable  and 
Combustible  Bulk  Liquid  Cargoes— 
Continued 


Cargoes 


Butyl  mettiyl  ketone 

Butyl  stearate 

Butyl  toluene 

Butyrolactone  (gamma) 

Calcium  alkylphenate 

Calcium  alkyl  salicylate _., 

C^cium  amtno  nonyl  phenolate 

Calcium  cartwxylate 

C^aprolactam  solutions 

CartxKi  tjlack  base 

Cetyl  akx>hol  (Hexadecanol) 

Cetyl-Stearyl  akx>hol 

Cleaning  spirit  (unleaded) „.. 

Cumene 

Cyck>aliphatic  resins 

Cyck}hexane 

Cyclohexanol 

Cyck>pentadiene  polymers 

Cymene  (para-) 

Decaldehyde  (iso-) 

Decaklehyde  (n-) 

Oecane 

Liocono 

Decyl  akx>hol  (iso-,  n-) 

Decyl  benzene  (n-) „ 

Detergent  alkylate 

Diacetone  ak»tK>l 

Dibutyl  cart)inol 

Oibutyl  phthalate  (orttw-) 

Dicyclopentadiene 

Dietfiyl  tiemene 

Dietfiyiene  glycol 

Diettiylene  glycol  butyl  etfter 

Diethylene  glycol  butyl  ettier  acetate.... 

Diettiylene  glycol  diethyl  ether 

Diethylene  glycol  etfiyl  ether 

Diethylene  glycol  ettiyl  ettier  acetate.... 

Diethylene  glycol  methyl  ether 

Diethylene  glycol  methyl  ether  ace- 
tate  

Diethylene  glycol  ptienyl  ether 

Oi(ethythexyl)phthalate 

Diethyl  phthalate 

Oiglycidyl  ether  of  Bisphenol  A , 

Diheptyl  phthalate - , 

Dihexyl  phthalate _.., 

Diisotxjtyl  cartjinol , 

Diisobutylene , 

Diisobutyl  ketone , 

Diisobutyl  phthalate 

Ditsodecyl  phthalate 

Diisononyl  phthalate 

Diisooctyl  phthalate 

Dilsopropyl  benzene 

Diisopropyl  naphthalene 

Dimettiyl  t>enzene 

Dimettiyl  phthalate 

Dimethyl  polysiloxane 

2.2-Dimethylpropane-1 ,3-dk>l 

Dinonyl  phttialata 

Di(octylphenyl)amine 

Dioctyl  phthalate 

Dipentene 

Diptienyl „ 

Diphenyl/Diphenyl  oxiite 

Diphenyl  ether 

Dipropylene  glycol 

Dipropylene  glycol  dit>enzoate 

Dipropylene  glycol  methyl  ether „... 

Distillates: 

Flashed  feed  stocks ™ 

Straight  njn 

Diundecyl  phttialate 

Dodecyl  phenol 

Epoxylated  linear  alcofwls.  Ct1-C1S... 
Ethane 


Pollution 
Category 


# 
III 

D 

n 

D 

# 

D 

# 
III 
III 
# 
b 
# 
c 
c 
# 

C 

c* 
b* 

D 
B 
B 
D 
# 
D 
# 
A 
III 
0 
III 
III 
D 
III 
III 
D 
C 

0 
0 
D 
C 
B 
III 
III 
# 
B 
D 
B 
D 
0 
III 
A 
D 
# 
C 
III 
D 
D 
# 
III 
C 
A 
A 
A 
III 
D 
D 

I 
I 

D 

A 

# 

LFG 


Table  30.25-1 -List  of  Flammable  and 
Combustible  Bulk  Liquid  Cargoes— 
Continued 


Cargoes 


Pollution 
Category 


Ettioxyethanol 

Ethoxyethyl  acetate 

Ethoxylated  ateohols,  C 11 -01 5 

Ethoxy  triglycol  (crude) 

Ethyl  acetate 

Ethyl  alcohol 

Ethyl  amyl  ketone 

Ethyl  benzene 

Ethyl  butanol 

Ethyl  cyctohexane 

Ethylene 

Ettiylene  cartjonate 

Ethylene  glycol 

Ethylene  glycol  butyl  ettier 

Ethylene  glycol  butyl  ether  acetate 

Ethylene  glycol  diacetate 

Ethylene  glycol  ethyl  ether 

Ethylene  glycol  ethyl  ether  acetate 

Ethylene  glycol  Isopropyl  ettier 

Ethylene  glycol  mettiyl  butyl  ether , 

Ethylene  glycol  methyl  ettier 

Ethylene  glycol  methyl  ether  acetate.... 

Ethylene  glycol  phenyl  ether 

Ethylene-Propylene     copolymer     (in 

liquid  mixtures) 

Ethylhexaldehyde    see    Octyl    akto- 

hydes 

Ethylhexanoic  add 

2-Ethyl  hexanol 

Ethythexoic  acid 

Ethyl  hexyl  phthalate...- 

Ethyl  hexyl  tallate 

Ethyl  tokjene 

Fatty  ackl  amkJes 

Formamide 

Furturyl  akx>hol 

Gas  oil,  cracked 

Gasoline  t>lending  stocks: 

Alkylates 

Reformates 

Gasolines: 

Automotive  (containing  not  over 

4.23  grams  lead  per  gallon) 

Aviation  (containing  not  over  4.86 

grams  lead  per  gallon) 

Casinghead  (natural) 

Polymer 

Straight  run 

Glycenne 

Glycerol 

Glyceryl  triacetate 

Glyckjyt  ester  of  tertiary  carboxylic 

acid 

Glycidyl  ester  of  versatic  acid 

Glycol  diacetate 

Glycols,  Resins,  &  Solvents  mixture 

Glycol  triacetate 

Glyoxal  (40%) 

Grease 

Heptadecane 

Heptane 

Meptanoic  acid 

Heptanol 

Heptene 

Herbicide  (C1 5-H22-N02-a) 

Hexaethylene  glycol 

Hexamethylene  glycol 

Hexane  (iso-) 

Hexane  (n-) 

Hexanol - 

Hexene 

Hexyl  acetate 

Hexylene  glycol 

Hog  grease 

Isophorone 


0 
C 

# 
# 
0 

III 

C* 

c 
# 
d 

LFG 
III 
D 
III 
0 
C 
# 

c 
d 

0 

D 
D 
D 

III 

B 
O 
# 
it 
0* 

# 

B 
# 
D 
C 
I 


I 
I 
I 
I 

III 
# 
III 

B 
# 
ID 
# 
It 
It 
It 
III 
III 
D 
C 
C 
# 
It 
III 
# 
III 
D 
C 
B 
III 
# 
0 
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Table  30.25-1 -List  of  Flammable  and 
Combustible  Bulk  Liquid  Cargoes— 
Continued 


Cargoes 


Jet  fuels: 

JP-1  (kerosene) 

JP-3 

JP-4 

JP-5  (kerosene,  heavy) 

Kerosene 

Lactic  acid 

Lard 

Latex,  liquid  synthetic 

Magnesium  nonyl  phenol  sulfide 

Magnesium  sulfonate 

Maleic  anhydride  copolymer 

Z-Mercaptobenzothiazol  (in  liquid  mix- 
tures)  

Methane 

Metfioxy  thglycol 

Metfiyl  acetate 

Methyl  acetoacetate., 

Mettiyi  alcohol 

Methyl  amyl  acetate 

Methyl  amyl  alcohol 

Methyl  amyl  ketone 

Mettiyl  butanol 

Metfiyl  ethyl  ketone 

Metfiyl  formal  (dimettiyl  formal) 

Methyl  heptyt  ketone 

Methyl  isotxityl  cart}irx}l 

Metfiyl  isobutyl  ketone 

Methyl  naphthalene 

Methyl  pentene 

N-Methyl  pyrrolidone 

Methyl  tert-txjtyl  etfier 

Mineral  spirits 

Naphtha: 

Aromatic  (10%  or  less  Benzene) . 

Cracking  fraction 

Heavy 

Paraffinic 

Petroleum 

Solvent - 

Stoddard  Solvent 

Varnish    makers'    and    painters' 

(75%) 

Naphtfienic  acid 

Nonane 

Nonanoic  acid 

Nonanoic,  Tridecanoic  acid  mixture 

Nonene 

Nonyl  alcofiol 

Nonyl  pfienol 

Nonyl  pfiend  (etfioxylated) 

Nonyl  phenol  sulfide  (90%  or  less) 

Octadecene 

Octadecenoamde  (Oleamide) 

Octane 

Octene 

Octyl  acetate 

Octyl  alcohol  (iso-,  n-) 

Octyl  aMehyde  (iso-) 

Octyl  epoxytallate 

Octyl  phthalate 

Oil: 

At>sorption 

Alipfiatic 

Animal 

Aromatic 

Aviation  F2300 

Clarified 

Coal 

Coal  tar 

Croton 

Crude 

Diesel 

Fuel  oils: 

No.  1  (kerosene) 

No.  1-D 


Pollution 
Category 


D 
III 

# 
# 

LFG 
# 
III 
D 
III 
C 
C 
C 

# 

D 
# 
B 
# 
D 
A* 
C 
B 
D 
I 


I 

A* 
D 

D 
# 
B 
C 
A 
8' 
# 
III 
D 
0 
B 
D 
0 
B 
# 
# 

I 

I 
D 

I 

I 

I 

# 
A 
K 

I 

I 


Table  30.25-1 -List  of  Flammable  and 
Combustible  Bulk  Liquid  Cargoes— 
Continued 


Cargoes 


No.  2 

No.  2-D 

No.  4 

No.  5 

No.  6 

Gas,  low  pour „ 

Gas.  k3w  sulphur 

Heartcut  distillate 

Lanolin 

Linseed „ 

Lubricating 

Mineral 

Mineral  seal 

Motor , 

Neatsfoot , 

Oiticica , 

Penetrating , 

Perilla 

Pitohard 

Pine 

Range 

Residual 

Resin 

Resinous  petroleum 

Road 

Rosin 

Seal 

Soapstock 

Sperm 

Spindle , 

Spray 

Tall 

Tall,  fatty  add 

Tanner's 

Transformer 

Tung 

Turtiine 

Whale 

White  (mineral) 

Wood 

Edit>le  oils,  including: 

Babassu 

Beechnut 

Castor 

Cocoa  butter 

Coconut 

Coconut  oil,  esterified 

Coconut  oil,  fatty  acid 

Coconut  oil,  methyl  ester 

Cod  liver 

Com 

Cottonseed 

Cottonseed,  fatty  acid 

Fish 

Grapeseed 

Groundnut 

Hazelnut 

Lard 

Maize 

Mustard  seed 

Nutmeg  butter 

Olive 

Palm 

Peanut 

Poppy 

Raisin  seed 

Rapeseed 

Rice  t)ran 

Salflower 

Salad 

Sesame 

Soya  bean 

Soya  bean  (epoxidized)... 

Sunflower  seed 

Tucum 

Vegetable 


Pollution 
Category 


I 
I 
I 
I 
I 
I 
I 
I 

D 
0 
I 
I 
I 
I 

D 
D 
I 

D 
0 
B* 
I 
I 
I 

# 
I 

A 
I 

# 
D 
I 

# 
B 
C 
# 
I 

D 
I 

D 
I 
# 

D 
D 
D 
D 
D 
0 
C* 
# 
D 
D 
D 
C 
D 
It 
D 
D 
# 
# 
# 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
# 

D 

# 


Table  30.25-1 -List  of  Flammable  and 
Combustible  Bulk  Liquid  Cargoes— 
Continued 


Cargoes 


Walnut „. 

Oleic  add 

Oleyl  alcohol  (Octadecenol) 

Organic  amine  70  (mixture  of  high 
molecular  weight  ateohol  amines) 

Pentadecanol 

Pentaetfiyiene  gykx>l 

Pentane  (iso-) 

Pentane  (n-) 

1 -Pentene 

Petrolatum 

Phosphosuifurtzed  bicyclic  terpene 

Phthalate  plastidzers 

Pinene 

Polyalkenyl  sucdnic  anfiydride  amine... 

Polyamine,  amkle  mixture 

Polytjutene 

Polyetfiylene  glycols 

Polyisobutylene „ 

Polymerized  esters 

Polypropylene _ 

Polypropylene  glycols 

Polypropylene  glycol  methyl  ether 

Polystyrene  dialkyi  maleate 

Propane 

Propyl  acetate  (iso-) 

Propyl  acetate  (n-) 

Propyl  ak»fiol  (iso-) 

Propyl  ateohol  (n-) 

Propyl  benzene  (iso-)  see  Cumene 

Propyl  t)enzene  (n-) 

Propylene 

Propylene  butylene  polymer 

Propylene  glycol 

Propylene  glycol  ethyl  ether 

Propylene  glycol  methyl  etfier 

Propylene  polymer  (in  liquid  mixtures).. 

Propylene  tetramer 

Propylene  thmer 

Psuedocumene  (1,2,4-Trimethylt)en- 
zene) 

Rum 

Sodium  acetate,  Glycol,  Water  solu- 
tions  

Sodium  sulfonate 

Steanc  add 

Stearyl  ak:ohol  (Octadecanol) 

Sulfolane 

Talkiw 

Talkjw  alcohol 

Tallow  fatty  ackJ 

Talk>w  nitrile _ 

Tetradecanol 

Tetradecene — 

Tetradecyl  Ijenzene „ „.. 

Tetraethylene  glycol ~ 

Tetrahydronaphttialene 

Tetrapropyt  benzene 

Toluene 

Triarylphosphate 

Trilxjtyl  pfiosptiate 

Tricresyl  (Tritolyl)  phosphate  (less 
ttian  1%  ortho  isoiiier) 

Tridecane 

Tridecanoic  acid 

Tridecanol 

Tridecene 

Tridecyt  benzene 

Triethyl  beruene 

Triethylene  glycol 

Triethylene  glycol  txjtyl  etfier  mixture... 

Triethylene  glycol  diethyl  txityrate 

Triethylene  glycol  etfier  mixture 

Triethylene  glycol  metfiyl  ether 

Triethyl  phospfiate 

Triisooctyl  trimellitate 


Pollution 
Category 


D 
D 
III 

III 
III 
# 
D 
C 
C 
I 

# 
# 
B 

# 
If 
III 
III 
III 
# 
III 

D 

III 

# 
LFG 

III 

D 

III 

D 

B 

C* 
LFG 

III 

III 

0 

D 

# 

III 

B 

B 

# 

# 
# 
III 
III 
D 
# 
D 
# 
III 
III 
C* 
III 
C 
# 
0 
A* 
B 

A 
D 
III 
III 
III 
C 
A 
III 
# 
C* 
# 
D 
D 
# 
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Table  30.25-1 --List  of  Flammable  and 
Combustible  Bulk  Liouio  Cargoes— 
Continued 


Cargoes 


Tnmatiyl  benzene 

2.2.4-Tnmethy<pentaneclio(-1 .3- 

diisotMjtyrale 

2,2.4-TrimettiyKH>en<anal-1  - 

isobutyrate 

Tripropylene 

Trlprapylene  gtyool 

Tripropylene  glycol  methyl  ettiar 

Trixytonyt  phosphate 

Turpentine _ - 

Turpentine  substitute  (White  spirit) . 

Undecand _ _ 

Undeoene _. _ 

Undecyllienzene _ 

Vinyl  acetate-fumarate  copolymer... 
Waxes: 

Cendelilla _ 

Camauba 

Paraffin „ 

Petroleum _. 

White  spirit 

White  spirit.  Low  Aromatic 

Wine _ _ 

Wool  grease _ „ 

Xylene  (meta-,  para-,  ortho-) 

Zinc  dialKyldithiophosphate 


Pollution 
Category 


# 
III 
0 
A 
8 
# 
B 
B 
C 
# 
0 
# 
# 
III 
# 
# 
8 
III 
# 
C 


Explanation  oi  Symbols:  As  used  m  this  table  the 
followiing  stands  for- 

A.  8,  C,  O  -  NLS  Category  of  Annex  II  of 
MARPOL  73/78 

I  -  Considered  an  "oil"  urtdar  Annex  I  of  MARPOL 
73/78 

III  -  Appendix  iU  of  Aiv>ex  II  (non-NLS  cargoes)  of 
MARPOL  73/78 

LFQ  -  Liquefied  flammable  gas 

#  -  No  deteiminetion  of  NLS  status  For  shipping 
on  an  oceangoing  vessel,  see  46  CFR  153.9(X)(c). 

*  --  No  starKlards  in  46  CFR  Part  153.  For  ship- 
ping on  an  oceangoing  vessel,  see  46  CFR 
153.900(c). 


PART  98— {AMENDED] 

3.  The  authority  citation  for  Part  98  is 
revised  to  read  as  foUows: 

Authority:  33  U.S.C.  1903(b).  46  U.S.C.  3306, 
3703,  49  U.S.C  1804;  49  CFR  1.46. 

4.  By  adding  a  new  §  98.30-4  to  read 
as  follows: 

§  98.3(M    Requirements  for  ships  carrying 
NLSs  In  marine  portable  tanks. 

(a)  The  person  in  charge  of  a  ship, 
except  a  ship  under  Subpart  98.31  of  this 
chapter,  that  carries  an  NLS  in  a  marine 
portable  tank  shall  ensure  that — 

(1)  The  ship's  Certificate  of  Inspection 
is  endorsed  with  the  name  of  the  NLS; 

(2)  Any  letters  issued  by  the 
Commandant  {G-MTH)  prescribing 
additional  conditions  for  endorsement 
are  attached;  and 

(3)  Each  operating  requirement 
specified  in  writing  by  Commandant 
(MTH)  as  a  condition  for  endorsement  is 
met. 

(b)  To  have  a  ship's  Certificate  of 
Inspection  endorsed  to  allow  the 


carriage  of  NLSs  in  marine  portable 
tanks,  ttie — 

(1)  Owner  of  the  ship  must  make  a 
request  to  the  Commandant  (G-MTH) 
following  the  procedures  for  requesting 
alternatives  in  S  153.10(a]  of  this 
chapter;  and 

(2)  The  ship  must  meet  any  design  and 
equipment  requirements  specified  in 
writing  as  a  condition  for  the 
endorsement  by  the  Commandant  (G- 
MTH). 

5.  By  revising  the  heading  of  S  98.31- 
10  to  read  as  follows: 

§  98.31-10    Certificate  of  Inspection  and 
NLS  Certificate  endorsements. 


PART  151— [AMENDED] 

6.  The  authority  citation  for  Part  151  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1903(b).  46  U.S.C.  3703: 
49  CFR  1.46. 

§151.01-10    (Amended] 

7.a  By  amending  §151.01-10(d)  by 
Table  151.01-10(d). 

b.  By  amending  §§  151 .01 -10(d)  and 
151.01-15(a)  by  removing  the  words 
"Table  151.01-10(d)"  wherever  they 
appear  and  inserting  in  their  place  the 
words  'Table  30.25-1  of  this  chapter." 

8.  By  removing  §  151.01-15(c). 

9.  By  amending  paragraph  (b)  of 
§  151.12-10  by  adding  the  section 
designation  "153.1130,"  between  the 
section  designations  "153.1128,"  and 
"and  153.1132." 

PART  153— {AMENDED] 

10.  The  authority  citation  for  Part  153 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  3703:  49  CFR  1.46. 
except  §  153.40  which  is  issued  under  49 
U.S.a  1804:  49  CFR  1.4«.  Additional  authority 
under  33  US.C.  1903(b):  49  CFR  1.46  for 
§  153.470  through  i  153.491,  §  153.1100 
through  S  153.1132,  and  §  153.1600  through 
§  153.1608. 

11.  By  amending  §  153.1  by  correcting 
the  cross-reference  in  the  introductory 
text  of  paragraphs  (a)  and  (b)  from 
"153.900(b)"  to  "153.900(d),"  and  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  153.1    Appticabnity. 

***** 

(c)  All  ships  that  carry  a  bulk  liquid, 
liquefied  gas,  or  compressed  gas  cargo 
that  is  not — 

(1)  Listed  in  Table  1  of  this  part; 

(2)  Listed  in  Table  2  of  this  part; 

(3)  Carried  under  a  written  permission 
granted  under  S  153.900(d); 

(4)  Carried  under  Parts  30  through  35. 
98, 151,  or  154  of  this  chapter;  or 


(5)  Carried  as  an  NLS  under  33  CFR 
Part  151. 

12.  By  amending  §  153.2  by  revising 
the  definition  of  "High  viscosity  NLS"  to 
read  as  follows: 

§  153.2    Definitions  and  acronyms. 

***** 

"High  viscosity  NLS"  includes  high 
viscosity  Category  B  NLS  and  high 
viscosity  Category  C  NLS. 

*  *  *  •  • 

13.  By  amending  S  153.7  by  removing 
and  reserving  paragraph  (d)(7)  and  by 
revising  paragraphs  (d)(2)  and  (d)(4)  to 
read  as  follows: 

§  1 53.7    Ships  built  before  December  27, 
1977  and  non-self-propelled  siiips  built 
before  July  1. 1983:  application. 

***** 

(d)  *  *  * 

(2)  The  ship  carries  no  NLS  cargo  or 
NLS  residue  at  any  time  it  is  in  waters  of 
another  Administration  signatory  to 

MARPOL  73/78; 

***** 

(4)  The  ship  meets  all  requirements  in 
Parts  30  through  34  and  Part  151  of  this 
chapter  that  apply  to  the  cargo; 

***** 

14.  By  amending  §  153.440  by  revising 
the  introductory  text  of  paragraph  (a)(3) 
to  read  as  follows: 

§  153.440    Cargo  temperature  sensors. 

(a)  *  *  * 

(3)  Unless  waived  under  §  153.491(a), 
a  cargo  tank  endorsed  to  carry  a 
Category  A,  B.  or  C  NLS  cargo  must 
have  a  thermometer  whose  temperature 
reading  is  no  greater  than  the 
temperature  of  the  cargo  at  a  level 
above  the  tank  bottom  at  least  one- 
eighth  but  no  more  than  one-half  the 
height  of  the  tank  if  the  cargo  is — 


§153.470    (Amended] 

15.  By  amending  S  153.470(a)  by 
correcting  the  reference  defining  "Qd" 
from  "153.1126(e)(2)"  to  "153.1126(b)(2)." 

16.  By  amending  §  153.481  by  revising 
paragraph  (a)  and  the  introductory  text 
of  paragraph  (b)(4)  to  read  as  follows: 

§  153.481    Stripping  quantities  and  interim 
standards  for  Category  B  NLS  tanks  on 
siiips  built  tMfore  July  1, 1986:  Category  B. 

***** 

(a)  Unless  the  tank  meets  the  interim 
standard  provided  by  paragraph  (b)  of 
this  section  and  is  prewashed  in 
accordance  with  §  153.1118,  the  tank 
must  have  a  stripping  quantity 
determined  under  §  153.1604  that  is  less 
than  0.35m  '. 
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(4)  Each  system  that  has  the  capacity 
to  exceed  Q  calculated  under  paragraph 
(b)(1)  of  this  section  and  does  not 
automatically  control  the  flow  rate  must 

have — 

***** 

17.  By  amending  §  153.483  by 
removing  paragraph  (f)  and  by  revising 
paragraphs  (a)(l].  (b).  (c).  (d)  and  (e)  to 
read  as  follows,  and  amending  the  Note 
at  the  end  of  the  section  by  adding  the 
words  "to  §  153.483"  after  the  word 
"Note": 

§  153.483    Restricted  Voyage  Waiver  for 
Category  B  and  C  HIS  tanlcs  on  ships  built 
before  July  1, 1986:  Category  B  and  C. 

***** 

(a)  *  *  * 

(1)  limit  the  loading  and  discharge  of 
Category  B  and  C  NLS  cargoes  in  a 
foreign  port  to  those  ports  and  terminals 
in  countries  signatory  to  MARPOL  73/78 
and  listed  in  accordance  with  paragraph 
(b)  of  this  section;  and 
***** 

(b)  A  list  of— 

(1)  All  foreign  ports  or  terminals  at 
which  the  ship  is  expected  to  load  or 
discharge  Category  B  or  C  NLS  cargo, 
and 

(2)  All  foreign  ports  or  terminals  at 
which  the  ship  is  expected  to  discharge 
Category  B  or  C  NLS  residue  from  the 
tank: 

(c)  An  estimate  of  the  quantity  of  NLS 
residue  to  be  discharged  to  each  foreign 
port  or  terminal  listed  under  paragraph 
(b)(2)  of  this  section; 

(d)  Written  statements  from  the 
owners  of  adequate  reception  facilities 
in  the  ports  and  terminals  listed  in 
accordance  with  paragraph  (b)(2)  of  this 
section  who  have  agreed  to  take  NLS 
residue  from  the  ship,  showing  the 
amount  of  NLS  residue  tach  agrees  to 
take:  and 

(e)  A  written  attestation  from  the 
person  in  charge  of  each  port  or  terminal 
listed  in  accordance  with  paragraph 
(b)(1)  of  this  section  that  the 
administration  has  determined  the  port 
or  terminal  to  have  adequate  reception 
facilities  for  the  NLS  residue. 

18.  By  amending  §  153.490  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§  153.490    Cargo  Record  Boole  and 
approved  Procedures  and  Arrangements 
Manual:  Categories  A,  B,  C,  and  D. 

***** 

(b)  *  *  * 

(1)  The  standard  format  and  content 
prescribed  in  Chapter  2  and  Appendix  D 
of  the  IMO  Standards  for  Procedures 
and  Arrangements  for  the  Discharge  of 
Noxious  Liquid  Substances,  Resolution 
MEPC  18(22),  1985.  or.  for  ships  for 
which  the  only  NLS  carried  is  a 


Category  D  NLS  and  ships  having  a 
waiver  under  §  153.483  or  §  153.491.  the 
format  and  content  prescribed  by  the 
Commandant  (G-MTH). 

***** 

19.  By  amending  the  introductory  text 
of  §  153.491(a)  to  read  as  follows: 

§  153.491    Waiver  of  certain  equipment  for 
dedicated  cargo  tanlcs. 

(a)  The  Coast  Guard  waives 
§§  153.440(a)(3),  153.480, 153.481, 
153.482,  and  153.488  and  endorses  a 
ship's  Certificate  of  Inspection  or 
Certificate  of  Compliance  allowing  a 
cargo  tank  to  carry  a  single,  specific 
NLS  cargo  and  no  other  cargo  if  the 
ship's  owner — 
***** 

20.  By  amending  §  153.900  by  revising 
the  introductory  texts  of  paragraphs  (a) 
and  (d),  and  revising  paragraphs  (c), 
(d)(l)(i).  (d)(2)(i).  (d)(2)(ii),  and  (d)(2)(iii) 
to  read  as  follows: 

§  153.900    Certificates  and  authorization  to 
carry  a  bulk  liquid  hazardous  material. 

(a)  Except  as  allowed  in  33  CFR 
151.33(a),  no  ship  may  carry  a  cargo  of 
bulk  liquid  hazardous  material  or  an 
NLS  residue  if  the  bulk  liquid  hazardous 
material  or  NLS  is  listed  in  Table  1  or 
carried  under  a  written  permission 
under  paragraph  (d)  of  this  section 
unless  the  ship  meets  the  following: 
***** 

(c)  No  ship  may  carry  any  bulk  liquid 
cargo  not  listed  in  §  30.25-1  of  this 
chapter.  Table  151.05  of  Part  151  of  this 
chapter.  Table  1  or  Table  2  of  this  part. 
Table  4  of  Part  154  of  this  chapter,  33 
CFR  151.47,  or  33  CFR  151.49  unless  the 
cargo  name  is  endorsed  on  the 
Certificate  of  Inspection  or  contained  in 
a  letter  issued  under  paragraph  (d)  of 
this  section. 

(d)  The  Coast  Guard  at  its  discretion 
endorses  the  Certificate  of  Inspection 
with  the  name  of  or  issues  a  letter 
allowing  the  carriage  of  an  unlisted 
cargo  described  under  paragraph  (c)  of 
this  section  if — 

(1)  *  *  * 

(i)  Requests  the  Coast  Guard  to  add 
the  cargo:  and 
*        *        *        i        £ 

(2)  -  * 

(i)  Has  a  Certificate  of  Inspection, 
Certificate  of  Compliance,  or  lOPP 
Certificate  as  specified  in  this  part; 

(ii)  Meets  the  design  and  equipment 
requirements  of  this  part  specified  by 
the  Coast  Guard;  and 

(iii)  Meets  any  additional 
requirements  made  by  the  Coast  Guard. 

21.  By  amending  §  153.1102  by  adding 
the  word  "or"  after  the  semicolon  in 
paragraph  (a)(4)  and  by  adding  a  note 


following  paragraph  (a)  to  read  as 
follows: 

§  1 53. 1 1 02    Handling  and  disposal  of  NLS 
residue:  Categories  A,  B,  C,  and  D. 

(a)  *  *  * 

Note  to  paragraph  (a). — The  Marine 
Protection,  Research,  and  Sanctuaries  Act 
allows  specific  liquids  to  be  discharged  to  the 
sea  under  permits  issued  by  the  EPA. 

***** 

22.  By  revising  §  153.1104  to  read  as 
follows: 

§  1 53. 1 1 04    Draining  of  Cargo  Hose: 
Category  A,  B,  C,  and  D. 

Before  a  cargo  hose  used  in 
discharging  an  NLS  from  a  ship's  cargo 
tank  is  disconnected,  the  hose  must  be 
drained  back  to  the  transfer  terminal 
unless  the  tank  unloading  the  cargo  has 
a  waiver  under  §  153483  or  §  153.491. 

23.  By  revising  §  153.1108  to  read  as 
follows: 

§153.1108    Heated  prewash  for  solidifying 
NLS,  high  viscosity  NLS  and  required 
prewashes  of  NLS  whose  viscosity 
exceeds  25  mPa  sec  at  20  °C:  Categories  A, 
B,  and  C. 

(a)  When  a  high  viscosity  or 
solidifying  cargo  is  unloaded  from  a 
cargo  tank,  the  cargo  tank  must  be 
prewashed  unless  §  153.1114  or 
paragraph  (c)  of  this  section  allows  the 
prewash  to  be  omitted. 

(b)  When  a  prewash  is  required  for  a 
tank  that  has  unloaded  a  solidifying 
cargo  or  a  cargo  having  a  viscosity 
exceeding  25  mPa  sec  at  20  °C.  the  wash 
water  used  in  the  prewash  must  leave 
the  tank  washing  machine  at  a 
temperature  of  at  least  60  "C  (140  °F). 

(c)  The  prewash  required  under 
paragraph  (a)  of  this  section  may  be 
omitted  if  the  approved  Procedures  and 
Arrangements  Manual  contains  a 
procedure  for  measuring  the 
temperature  of  all  interior  cargo  tank 
surfaces  throughout  unloading  and 
under  the  measuring  procedure  the 
temperature  of  these  surfaces  remains 
above — 

(1)  The  temperature  of  the  cargo's 
melting  point  if  the  cargo  is  a  Category  B 
or  C  solidifying  NLS;  or 

(2)  The  temperature  at  which  the 
cargo's  viscosity  exceeds — 

(i)  25  mPa.s.  if  the  cargo  is  a  high 
viscosity  Category  B  NLS;  or 

(ii)  60  mPa.s,  if  the  cargo  is  a  high 
viscosity  Category  C  NLS. 

24.  By  amending  §  153.1120  by  revising 
the  introductory  text  to  read  as  follows: 

§  1 53. 1 1 20    Procedures  for  tank  prewash: 
Category  A,  Q,  and  C. 

Except  where  the  approved 
Procedures  and  Arrangements  Manual 
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prescribes  a  different  procedure,  each  of 
the  following  steps  must  be  done  in  the 
order  Usted  for  the  Coast  Guard  to 
consider  the  tanks  prewashed  under  this 
part: 


§153.1128    [Amended] 

25.  By  amending  S  153.1128,  aa 
published  at  52  FR  7788.  Mar.  12, 1987, 
by  redesignating  paragraphs  (c)(6)  and 
(c](7]  as  (c)(5]  and  (c}(6]  respectively 
and  by  correcting  the  cross  reference  in 
paragraph  (d)(2)  from  "§  1.53.470"  to 

"5  153.470." 

26.  By  amending  Table  1  of  Part  153, 
Summary  of  Minimum  Requirements,  by 
amending  the  entries  for  "cresylate 
spent  caustic"  to  read  under  the  heading 
"IMO  Annex  U  Pollution  Category": 
"A";  under  the  heading  "Cargo 
Containment  System":  "II";  by  removing 
the  section  number  ".409"  from  the  entry 
for  "Styrene"  under  the  heading 
"Special  Requirement"  and  by  amending 
the  entries  for  "ethyl  ether"  to  read 
under  the  heading  "IMO  Annex  II 
pollution  category":  "III";  under  the 
heading  "Cargo  containment  system": 
"II";  under  the  beading  "Vent  height": 
"4m";  under  the  heading  "Vent":  "PV"; 
imder  the  heading  "Gauge":  "closed": 
under  the  heading  "Fire  Protection 
system":  "A";  under  the  heading 
"Special  Requirements":  ".236(g),  .252. 
.372,  .408.  .440.  .500.  .515,  .526,  .527";  and 
under  the  heading  "Electrical  Hazard 
Class  and  Group":  "I-C." 

27.  By  revising  Table  2  of  Part  153  to 
read  as  follows: 

Table  2 — Cargoes  Not  Regulated  Under 
Subchapter  D  or  Subchapter  O  of  this 
Title  When  Carried  in  Bulk  on  Non- 
oceangoing  Barges 

The  cargoes  listed  in  this  table  are  not 
regulated  under  Subchapter  D  or  O  of 


this  title  when  carried  in  bulk  on  non- 
oceangoing  barges.  Category  A.  B,  or  C 
noxious  liquid  substance  (NLS)  cargo,  as 
defined  in  §  153.2  of  this  chapter,  hsted 
in  this  table,  or  any  mixture  containing 
one  or  more  of  these  cargoes,  must  be 
carried  under  this  subchapter  if  carried 
in  bulk  on  an  oceangoing  ship. 
Requirements  for  Category  D  NLS 
cargoes  and  mixtures  of  non-NLS 
cargoes  with  Category  O  NLS  cargoes 
are  in  33  CFR  Part  151. 


Cargo 

Pollution 
category 

Ammoniuni  nitraie  aohiten  (45%  or  less).. 
Ammonium  nitrate,  Urea  solution  (2%  or 

lessNH),. 
Ammonium  phosphate  solution 

D 
D 

0 

Ammoniuni  phosphate.  Urea  solution 

Ammonium  polyphoephate 

Ammonium    suKate    solution    (20%    or 
less). 

Apple  juice 

Calcium  bromide  solution 

Calcium  chloride  solution 

D 

# 
D 

m 
in 
III 

CNonnated  paraffin  (C-C,,)  iMith  52% 

Chlorine. 
2-Chloro-4-e«hytamino-6HSopropylamino- 

S-triazine  s(Jution. 

HI 

# 

D 

pentasodiura  salt  aolution. 
1,4.0ihydro-9.  10-dyh»droxy  anthracene, 
disodhim  salt  solufiorv 

III 
D 
A* 

Ethytenediainintolraacette  acid,  tetiaso- 
dium  salt  aoklHon. 

Ehytene-Vinyl  acetate  copolymer  (emul- 
sion). 

Glucose  or  Dextrose  solutions _ 

Glycir>e.  sodium  salt  solution 

Hexamettiylenediamme  adipate 

0 

III 

III 
HI 
D 

N-(Hydro)(yethy1)ethy1enediannine  triacetic 
add.  Insodium  salt  solution. 

Kaolin  clay  aoMion  — _ „ 

Ugnin  liquor  (free  alkali  content.  1%  or 
less)  including. 

Calcium  llgnosultonate  solutions „ 

Sodium  ligrtosullonate  solutions 

Lignin  sulfonic  acid,  salt  (tow  COO)  solu- 
tion. 

Magnesium  chloride  solution  ...„ _... 

D 
III 

in 
III 
III 

III 

Cargo 

Pollution 
category 

Magnesium  hydroxide  slurry... 

Molasses                                 

III 

in 
in 

Pentasodium  salt  o»  Diothylenetriamine 

pentaacetic  acid  solution. 
Polyahiminum  chloride  solution 

Ml 
III 

Sowago  sludge  (treated  so  as  to  pose 
no  additoial  decompoailional  or  fire 
hazanjt. 

Sludge  (stable,  non-corrosive,  non-toxic, 
non-flainmable). 

Sodium  alunw>06ilicale  slurry 

# 

# 
in 

Sodium  carboriate  solutions    

0 

Sodium  naphthenate  solutions  (free 
alMI  comant  3%  or  less)  see  Naph- 
thanic  acid,  sodium  salt  sokjlion. 

Sodium  polyacr^Me  solutions 

Sodium  silcate  solution 

A* 

ni 

D 

Sorbitol  solution 

III 

Tetrasodium  salt  of  Ettiylenediamine  te- 
traaoetic  acid  solution. 

1,1,1-Trichloroethane „ 

1,1,2-Trichloro-1,2,2,-trifluoroethane 

0 

B 
C 

Trisodium  salt  of  N-(Hydroxyethyl)-ethy|. 

enadumine  triacalic  acid  solution. 
Urea.  Ammonium  nitrate  sotuton  (2%  or 

less  NH)'. 

Urea,  Ammonium  phosphate  solution 

Urea  solution 

D 

D 

D 
III 

Water __ 

Ml 

Zinc  bromide.  Calcium  bromide  solutions 
see    Drilling    biine    (containing    Zinc 
salts). 

Explanation  of  Symbols:  As  used  In  this  table  the 
follovMng  stands  for: 

A,  B,  C,  D— NtS  Category  of  Annex  II  of  MAHPOL 
73/78. 

I — Considered  an  "oil"  under  Annex  I  of  MARPOL 
73/78. 

Ill— Apperxjix  III  of  Annex  II  (non-NLS  cargoes)  of 
MARPOL  73/76. 

LFG— Liquefied  ftammable  gas. 

# — No  determination  of  NLS  status.  For  shipping 
on  an  ooeangoing  vessel,  see  46  CFR  153.900(c) 

*— f4o  standards  in  46  CFR  Part  153.  For  shipping 
on  an  oceangoing  vessel,  see  46  CFR  153.900(c). 

Dated:  May  19, 1968. 
I.D.  Sipes, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

[FR  Doc.  88-16493  Filed  7-29-88  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Assistant  Secretary 
(Domestic  Finance) 

17  CFR  Parts  400, 402,  403, 404,  and 
450 

implementing  Reguiations  for  the 
Government  Securities  Act  of  1986 

agency:  Office  of  the  Assistant 
Secretary  (Domestic  Finance),  Treasury. 
action:  Final  rule. 

summary:  The  Department  of  the 
Treasury  ("Department")  is  issuing  in 
final  form  clarifying  amendments  to  the 
regulations  issued  on  July  24, 1987  (52  FR 
27910)  under  the  Government  Securities 
Act  of  1986  (the  "Government  Securities 
Act"  or  "GSA").  The  amendments  are 
being  adopted  to  resolve  some  technical 
problems  and  omissions  in  the  rule,  to 
make  conforming  changes,  and  to  clarify 
the  Department's  intent  with  respect  to 
certain  provisions  that  have  raised 
questions.  The  changes  relate  to  the 
areas  of  the  regulations  dealing  with 
general  applicability,  financial 
responsibihty.  protection  of  customer 
securities  and  balances,  recordkeeping 
and  custodial  holdings.  The  final  rule 
adopts  the  amendments  as  proposed  for 
comment  on  March  15, 1988.  (53  FR 
8598). 

EFFECTIVE  DATES:  August  1, 1988  for  the 
amendments  to  Parts  400,  402,  403.1, 
403.4,  403.7,  404  and  450;  September  1, 
1988  for  the  amendments  to  §  403.5 
except  that,  for  financial  institutions 
that  have  been  relying  on  an  exception 
contained  in  §  403.5  (d)  and  {f)(3)  as 
originally  adopted,  the  amendments  to 
that  section  are  not  effective  until 
December  1, 1988  as  the  amendments 
apply  to  requirements  for  obtaining 
written  agreements  with  existing 
customers  and  the  timing  requirements 
for  the  issuance  of  confirmations.  (The 
effective  dates  for  amendments  to 
§5  403.5  (d)  and  (f)(3)  are  more  fully 
described  in  the  preamble  at  the  end  of 
the  section  addressing  the  applicability 
of  §  403.5(d).) 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Meister  (Government  Securities 
Specialist),  Don  Hammond  (Government 
Securities  Specialist)  or  Clifford  Rones 
(Attorney-Advisor),  Bureau  of  the  Public 
Debt,  Room  209,  999  E  Street  NW., 
Washington,  DC  20239-0001,  (202)  376- 
4632. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  GSA  established,  for  the  first 
time,  a  federal  system  for  regulation  of 
all  government  securities  brokers  and 


dealers.  The  Secretary  of  the  Treasury 
("Secretary")  is  required  by  section 
15C(b)  of  the  Securities  Exchange  Act  of 
1934,  as  amended  by  the  GSA  (15  U.S.C. 
780-5{b)),  to  adopt  rules  and  regulations 
concerning  the  financial  responsibility, 
protection  of  investor  securities  and 
balances,  recordkeeping,  reporting  and 
audit  of  government  securities  brokers 
and  dealers.  The  rules  are  designed  to 
enhance  the  protection  of  investors  in 
government  securities  while  maintaining 
a  fair,  honest,  and  liquid  market  in  such 
securities.  Title  II  of  the  GSA  (31  U.S.C. 
3121(h);  9110)  also  requires  the  Secretary 
to  adopt  regulations  relating  to  the 
custody  of  government  securities  held 
by  depository  institutions.  Final 
regulations  in  response  to  this  mandate 
were  issued  by  the  Department  on  July 
24. 1987  (52  FR  27910). 

On  March  15, 1988  (53  FR  8598),  the 
Department  proposed  for  comment 
several  minor  technical  changes  to 
correct  or  clarify  various  parts  of  the 
regulations.  Additionally,  an 
amendment  to  §  403.5(d),  rescinding  an 
exception  contained  therein,  was 
proposed  to  clarify  the  Department's 
intent  that  hold-in-custody  repurchase 
transactions  by  financial  institutions 
generally  be  subject  to  the  basic  rules  of 
this  section.  The  comment  period  closed 
01!  April  27, 1988,  after  being  extended 
(53  FR  12428)  at  the  request  of  an 
association  representing  a  number  of 
banks. 

Twenty-eight  comment  letters  were 
received  in  response  to  the  proposed 
amendments,  all  of  which  focused 
primarily  on  the  §  403.5(d)  amendment. 
The  majority  of  the  commenters 
objected  to  the  proposed  amendment  on 
treatment  of  hold-in-custody  repurchase 
transactions.  The  comments  and  the 
Department's  responses  are  described 
more  fully  below,  in  the  section-by- 
section  analysis.  After  consideration  of 
the  comments  and  consultation  with 
other  appropriate  regulatory  agencies, 
the  Department  has  decided  to  adopt  the 
amendments  as  proposed;  however,  as 
noted  in  the  Effective  Dates  section 
above  and  as  more  fully  described  in  the 
Analysis  Section  below,  the  Department 
has  agreed  to  provide  a  limited 
extension  of  time  for  financial 
institutions  that  had  been  relying  on  the 
exception  to  the  §  403.5(d)  requirements 
to  comply  with  certain  requirements  of 
§  403.5(d). 

II.  Section-by-Section  Analysis  of 
Proposed  Changes 

A.  Part  400— Rules  of  General 
Application 

In  Part  400,  the  Department  proposed 
and  is  now  adopting  without  change 


certain  amendments  to  §  400.2,  which 
deals  with  the  filing  and  handling  of 
requests  for  exemption  or  interpretation 
and  the  submission  and  handling  of 
other  materials.  The  specific 
amendments  are  described  below.  The 
Department  received  only  one  specific 
comment  on  the  changes  in  this  part  and 
that  comment  was  supportive. 

Expediting  Release  of  Non-Confidential 
Material;  Treatment  of  Confidential 
Material 

The  Department  is  amending  portions 
of  S  400.2  relating  to  the  submission  of 
requests  for  interpretation,  exemption, 
and  classification  and  the  confidential 
treatment  of  such  requests.  The  re\  ised 
rule  will:  (1)  Provide  for  expedited 
public  availability  of  written  responses 
to  requests  for  interpretation, 
exemption,  and  classification,  together 
with  the  incoming  request,  unless 
temporary  confidential  treatment  is 
granted,  and  (2)  clarify  the  procedure  for 
requesting  confidential  treatment  of 
sensitive  commercial  and  business 
information  submitted  to  the 
Department  in  connection  with  a  request 
for  interpretation,  exemption,  or 
classification. 

To  expedite  public  release  of  written 
responses  to  requests  for 
interpretations,  classifications  and 
exemptions,  together  with  the  incoming 
request,  a  routine  30-day  hold  on  such 
material  has  been  eliminated.  Under  the 
amended  rule,  the  Department  will  make 
such  requests  and  responses  available 
to  the  public  for  inspection  and  copying 
as  soon  as  practicable  after  the  response 
is  provided  to  the  requesting  party, 
unless  there  has  been  a  determination  to 
treat  the  response  and  incoming  request 
as  confidential.  In  accordance  with 
§  400.2(c)(7)(ii),  a  party  making  a  request 
for  interpretation,  exemption,  or 
classification  will  be  able  to  ask  that  the 
request  and  the  Department's  response 
be  kept  confidential  for  a  maximum  of 
120  days.  It  should  be  noted  that  if, 
during  those  120  days,  the  Department 
receives  a  request  pursuant  to  the 
Freedom  of  Informafion  Act  ("FOIA  ")  (5 
U.S.C.  552)  for  disclosure  of  material 
granted  temporary  confidential 
treatment  under  this  section,  the 
determination  to  treat  the  material  as 
confidential  will  be  reevaluated  in 
accordance  with  the  Department's 
regulations  for  disclosure  of  information 
under  FOIA  (31  CFR  1.6). 

The  Department  also  recognizes  that 
there  are  situations  in  which  a  party 
may  submit  sensitive  commercial  or 
business  information,  in  support  of  a 
request  for  an  interpretation,  exemption, 
or  classification,  that  the  party  would 
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want  to  keep  confidential  for  a  period  of 
time  in  excess  of  the  120  days  allowed 
for  the  Department's  response  and  the 
incoming  request.  Section  400^c](3)(iv) 
has  been  amended  to  provide 
procedures  for  making  requests  for  such 
confidential  treatment  and  to  clarify  that 
the  Department's  regulations  published 
at  31  CFR  1.6  will  apply  to  such  requests 
for  confidentiality.  TTie  regulations  set 
out  in  31  CFR  Part  1  contain  the 
Department's  procedures  under  FOIA 
and  were  amended  on  July  14, 1987  (52 
PR  26302,  26311)  to  include  a  provision 
at  31  CFR  1.6  whereby  the  Department 
will  notify  submitters  of  potentially 
sensitive  commercial  or  business 
information  if  the  information  submitted 
is  the  subject  of  a  FOIA  request  and  will 
give  the  submitter  of  such  information  a 
chance  to  demonstrate  why  the 
information  should  be  kept  confidential 
under  section  (b)(4)  of  FOIA  (5  U.S.C. 
552(b)(4)). 

B.  Part  402 — Financial  Responsibility 

In  Part  402,  the  Department  proposed 
and  is  now  adopting  without  change 
certain  amendments  to  §  402.2,  which 
states  the  capital  rule  of  registered 
government  securities  brokers  and 
dealers,  and  to  S  402.2a  (Appendix  A), 
which  provides  a  detailed  description  of 
the  calculation  of  the  market  risk  haircut 
required  by  %  402.2.  The  specific 
amendments  are  described  below.  No 
comments  were  received  on  the 
proposed  amendments  to  this  part 

Securities  of  International  Organizations 

Subsequent  to  publication  of  the  fmal 
regulations,  the  Department  received 
questions  regarding  the  classification, 
for  purposes  of  the  computation  of  the 
capital  requirfiments  under  §  402.2,  of 
certain  securities  issued  by  international 
organizations,  such  as  the  International 
Bank  for  Reconstruction  and 
Development,  the  Inter-American 
Development  Bank,  the  African 
Development  Bank  and  the  Asian 
Development  Bank,  which  have  a 
statutory  exemption  from  the 
registration  requirements  of  the 
Securities  Act  of  1933  and  the  Securities 
Exchange  Act  of  1934.  (See,  e.g.,  22 
U.S.C.  286k-l(a).)  By  adding  a  new 
category  to  the  list  of  Treasury  market 
risk  instruments,  the  Department  is 
clarifying  the  classification  of  such 
securities  as  Treasury  meirket  risk 
instruments  pursuant  to  S  402.2(e)(1). 
Only  those  securities  issued  by  these 
international  organizations  whose 
changes  in  yield  are  closely  correlated 
with  changes  in  yield  of  comparable 
Treasury  securities,  including  STRIPS, 
would  be  included  as  Treasury  market 
risk  instruments.  Any  other  securities 


issued  by  these  entities  would  be 
included  in  the  Other  Securities  Haircut 
§  402.2a(b).  Futures  and  forwards  on 
those  securities  of  international 
organizations  that  are  Treasury  market 
risk  instruments  would  also  be  included 
as  Treasury  market  risk  instruments. 

Credit  Volatility  Haircut 

Section  402.2(g)(l)(iv)  is  being 
amended  to  clarify  that  futures  and 
forwards  on  dollar-denominated  time 
deposits  that  mature  in  45  days  or  more 
and  whose  changes  in  yield  are  closely 
correlated  with  marketable  certificates 
of  deposit  of  no  more  than  one  year  to 
maturity  are  included  in  the  calculation 
of  the  credit  volatility  haircut. 

Changes  to  the  Calculations  and 
Instructions 

The  Department  is  adopting 
conforming  and  clarifying  revisions  to 
the  portions  of  §  402.2a  addressing  (1) 
the  calculation  of  the  market  risk  haircut 
and  (2)  the  instructions  to  the  schedules 
that  may  be  used  by  government 
securities  brokers  or  dealers  in  the 
calculation  of  the  total  haircuts  as 
required  by  Part  402.  Additionally,  the 
changes  include  the  correction  of  certain 
descriptions  in  §  402.2a,  paragraphs 
(a)(3)(i){A).  (a)(3)(i)(AK7).  (a)(3)(ii)(A) 
and  (a)(3)(ii)(A)(;).  The  corrections 
clarify  that  futures  and  forwards  that 
are  Treasury  market  risk  instruments 
should  be  included  in  the  calculations  of 
the  interim  haircuts  for  long  and  short 
futures  and  forward  positions. 

C.  Part  403— Protection  of  Customer 
Securities  and  Balances 

In  Part  403,  the  Department  proposed 
and  is  now  adopting  without  change 
certain  amendments  to  the  following 
sections:  S  403.1,  which  deals  with  the 
application  of  the  part  to  registered 
brokers  and  dealers;  §  403.4(e),  which 
relates  to  the  provisions  for  hold-in- 
custody  repurchase  transactions 
effected  by  registered  government 
securities  brokers  and  dealers;  §  403.5 
(d)  and  (f)(3).  which  contain  provisions 
relating  to  financial  institutions' 
handling  of  hold-in-custody  repurchase 
transactions;  §  403.5(e),  which  addresses 
the  reserve  requirements  for  government 
securities  brokers  or  dealers  that  are 
branches  or  agencies  of  a  foreign  bank; 
and  §  403.7,  which  specifies  various 
effective  dates  for  this  part.  The  specific 
amendments  are  described  below. 
Comments  on  this  part  related  only  to 
the  changes  proposed  for  5  403.5  (d)  and 
(f)(3).  These  comments  and  the 
Department's  responses  are  discussed 
under  the  related  heading  below;  the 
effective  dates  for  compliance  with 


§  403.5(d)  are  discussed  under  that  same 
heading. 

Conforming  Changes 

The  Department's  final  rules  under  the 
Government  Securities  Act,  in  §  403.4, 
required  newly  registered  government 
securities  brokers  and  dealers  to  comply 
with  the  Securities  and  Exchange 
Commission's  ("SEC"  or  "Commission") 
customer  protection  rule  (17  CFR 
240.15C3-3,  or  "Rule  15c3-3  "),  with 
certain  modifications.  Compliance  by 
registered  brokers  and  dealers  with 
various  SEC  rules,  including  Rule  15c3-3 
as  modified,  was  deemed  to  constitute 
compliance  with  the  Treasury  rules  with 
respect  to  the  broker's  or  dealer's 
government  securities  activities.  (See 
§  403.1). 

At  the  time  of  adoption  of  the 
Department's  final  rules,  the 
amendments  to  Rule  15c3-3  relating  to 
the  requirements  applicable  to  hold-in- 
custody  repurchase  transactions  had  not 
yet  been  adopted  by  the  Commission  in 
final  form.  Thus,  the  Treasury  rules,  in 
§  403.4(e),  contained  a  new  %  15c3- 
3(b)(4),  setting  out  the  requirements 
applicable  to  such  transactions.  The 
Commission  later  adopted  a  virtually 
identical  change  to  Rule  15c3-3,  which 
was  issued  as  a  final  rule  on  August  14, 
1987  (52  FR  30331)  and  became  effective 
on  January  31, 1988. 

Consequently,  the  Department  is  now 
amending  §  403.4  to  eliminate  the 
detailed  rule  language  pertaining  to 
hold-in-custody  repurchase  transactions 
because  these  provisions  are  now 
incorporated  in  the  Commission's  rule 
that  the  Department  has  adopted.  Those 
minor  differences  that  exist  between  the 
Treasury  rule  on  hold-in-custody 
repurchase  transactions  and  the  rule 
adopted  by  the  Commission  have  been 
retained  in  §  403.4(c). 

Conforming  changes  relating  to  the 
amendment  or  Rule  15c3-3  are  also 
being  made  in  |§  403.1  and  403.7.  These 
amendments  do  not  in  any  way  change 
the  actual  requirements  for  treatment  of 
hold-in-custody  repurchase  transactions. 

Applicability  to  Financial  Institutions  of 
§  403.5(d)  and  Effective  Dates- 
Requirements  for  Hold-in-Custody 
Repurchase  Transactions 

Section  403.5(d)  contains  rules 
applicable  to  financial  institutions  that 
engage  in  hold-in-custody  repurchase 
transactions.  These  rules  essentially 
parallel  the  requirements  adopted  in 
§  §  403.1  and  403.4  for  non-financial 
institution  brokers  and  dealers.  All  of 
the  rules  provide  that  the  repurchase 
agreement  must  be  obtained  in  writing; 
specify  certain  disclosures  that  must  be 
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included  in  the  agreement;  require 
confirmation  of  the  specific  securities 
that  are  the  subject  of  a  hoid-in-custody 
repurchase  transaction  by  the  end  of  the 
day  on  which  a  transaction  is  initiated 
and  on  any  day  on  which  substitution  of 
securities  occurs;  and  specify  possession 
or  control  requirements. 

Section  403.5(d],  as  it  appeared  in  the 
final  GSA  regulations,  differed  from 
§  403.4  in  one  respect.  It  contained  a 
provision  whereby  a  financial  institution 
was  exempt  from  the  provisions  of 
§  403.5(d)  if  it  did  not  retain  the  right  to 
substitute  securities  that  are  the  subject 
of  a  repurchase  transaction  and  it 
delivered  the  subject  securities  to  the 
separate  control  of  the  safekeeping 
department.  (For  this  purpose,  certain 
criteria  for  safekeeping  were  also  set  out 
in  §  403.5(f)(3).)  The  Department  had 
intended  that  the  safekeeping  exception 
have  limited  apphcability,  and  that 
therefore  nearly  all  hold-in-custody 
repurchase  transactions  would  be 
subject  to  the  same  rules.  Because  it 
became  apparent  that  the  safekeeping 
exception  had  broader  potential 
applicability  than  was  originally 
intended,  the  Department  proposed  its 
rescission.  As  noted  in  the  preamble  to 
the  proposed  rule,  the  Department 
concluded  that  broader  use  of  the 
exception  to  avoid  the  requirements 
applicable  to  hold-in-custody 
repurchase  transactions  was  not 
consistent  with  the  mandate  of  the  GSA 
to  improve  investor  protection. 
Moreover,  it  did  not  appear  possible  to 
narrow  the  scope  of  the  exception  in  a 
way  that  would  sufficiently  limit  its 
applicability. 

All  of  the  twenty-eight  comment 
letters  received  addressed  the  proposed 
amendments  relating  to  the  rescission  of 
the  safekeeping  exception.  One 
commenter,  a  registered  broker-dealer, 
supported  the  amendment  on  the  basis 
that  all  investors  in  hold-in-custody 
repurchase  transactions  should  receive 
the  same  protections.  This  commenter 
emphasized  in  particular  the  importance 
of  the  confirmation  requirement  for 
investor  protection.  Twenty-seven 
commenters,  representing  financial 
institutions,  opposed  the  amendments 
for  varying  reasons.  Most  of  these 
commenters  expressed  the  view  that 
safekeeping  provided  sufficient 
protection  for  their  counterparties  and, 
more  specifically,  objected  to 
compliance  with  one  or  more  of  the 
requirements  for  hold-in-custody 
repurchase  transactions  to  which  they 
would  be  subject  if  the  exception  were 
eliminated. 

Four  commenters  objected  to  the 
proposed  amendment  specifically 


because  it  would  require  them  to  obtain 
executed  written  agreements  with  their 
counterparties  before  entering  into  hold- 
in-custody  repurchase  transactions.  Two 
of  these  conunenters  felt  that  the 
requirement  would  place  financial 
institutions  at  a  competitive 
disadvantage  to  registered  broker- 
dealers  and  based  this  argument  on  an 
analogy  between  a  hold-in-custody 
repurchase  transaction  by  a  financial 
institution  and  a  repurchase  transaction 
by  a  broker-dealer  that  delivers  out  the 
securities  to  a  customer's  account  at 
another  institution.  As  noted,  the 
regulations  do  not  require  a  written 
agreement  for  a  deliver-out  repurchase 
transaction.  Another  commenter 
mistakenly  believed  that  financial 
institutions  not  required  to  give  notice  of 
being  government  securities  dealers  are 
also  not  required  to  comply  with  the 
provisions  of  §  403.5(d)  for  hold-in- 
custody  repurchase  transactions;  on  this 
erroneous  assumption,  the  commenter 
stated  that  financial  institutions  that  are 
noticed  government  securities  dealers 
would  be  placed  at  a  competitive 
disadvantage  by  being  subject  to  the 
requirement  in  §  403.5(d)  to  obtain 
written  repurchase  agreements  with 
their  customers.  Finally,  one  commenter 
objected  to  requiring  a  written 
agreement  if  a  bank  does  not  retain  a 
right  of  substitution.  This  objection 
appeared  to  be  based  on  a  concern  that 
an  investor  would  have  a  difficult  time 
assessing  the  comparative  risks  between 
institutions  that  retain  a  right  of 
substitution  of  securities  and  those  that 
do  not,  if  all  financial  institutions  are 
required  to  obtain  written  agreements. 

Nineteen  commenters  opposed  the 
amendments  primarily  because  of  the 
impact  that  the  confirmation 
requirements  in  S  403.5(d)  would  have 
on  certain  cash  management  programs 
involving  what  are  commonly  referred 
to  as  sweep  repurchase  transactions.  In 
a  sweep  repurchase  transaction,  excess 
funds  are  swept  from  a  customer's 
deposit  account  for  overnight 
investment  in  a  repurchase  transaction. 
Since  sweep  repurchase  transactions 
are  recurring  transactions,  generally 
giving  rise  to  a  new  repurchase 
transaction  daily,  the  provisions  of 
§  403.5(d)  would  require  the  issuance  of 
a  confirmation  each  day. 

These  commenters  generally  objected 
to  the  daily  confirmation  for  sweep 
repurchase  transactions  because  of  the 
associated  costs  and  a  belief  that  the 
daily  confirmations  would  not 
significantly  enhance  customer 
protection.  A  number  of  these 
commenters  expressed  the  view  that 
their  customers  would  prefer  to  rely 


solely  on  a  monthly  statement  detailing 
all  of  the  transactions  for  the  period. 
One  other  commenter,  focusing 
primarily  on  the  requirement  for 
confirmation  when  substitution  of 
securities  takes  place,  felt  that  the 
safekeeping  exception  should  be 
expanded,  so  that  a  financial  institution 
that  limits  substitution  to  maturing 
securities  would  not  be  required  to 
confirm  the  new  securities.  Finally,  one 
additional  conmienter.  who  did  not 
object  to  the  general  requirement  to 
confirm  securities  in  a  repurchase 
transaction,  opposed  the  requirement  to 
place  the  market  value  of  the  securities 
on  the  confirmation. 

A  few  commenters  objected  to  the 
rescission  of  the  safekeeping  exception 
on  the  basis  that  compliance  generally 
with  the  requirements  of  §  403.5(d) 
would  be  unnecessarily  burdensome 
and  would  not  give  recognition  to  legal 
protections  afforded  by  the  safekeeping 
services  offered  by  financial  institutions. 
Finally,  one  commenter,  who  did  not 
object  to  the  requirements  of  S  403.5(d), 
indicated  that  it  was  important  to 
preserve  in  the  regulations  the  concept 
of  independent  safekeeping,  a  function 
that  the  commenter  asserted  is  offered 
by  only  a  few  financial  institutions. 

While  most  of  the  commenters 
generally  recommended  retaining  the 
safekeeping  exception,  a  number  of 
other  recommendations  were  also  made. 
One  commenter  concerned  with  the 
written  agreement  requirement  of 
§  403.5(d)  proposed  that  the  requirement 
be  amended  to  allow  execution  of  the 
written  agreement  within  10  days  after 
initiation  of  the  first  repurchase 
transaction  with  a  counterparty. 
Another  commenter  recommended 
limiting  the  use  of  the  safekeeping 
exception  by  requiring  that  securities 
maintained  through  an  account  at  a 
Federal  Reserve  Bank  be  transferred  to 
a  separate  account  at  the  Federal 
Reserve  that  would  be  under  the  control 
of  the  safekeeping  department.  This 
commenter  also  noted  that  this 
recommendation  would  probably  not  be 
practical  for  those  financial  institutions 
concerned  with  sweep  repurchase 
transactions. 

A  number  of  commenters  supported  a 
proposal  put  forth  previously  by  the 
Bank  Capitt.1  Markets  Association 
(BCMA)  specifically  in  connection  with 
sweep  repurchase  transactions.  This 
proposal  was  premised  on  delivery  of 
the  securities  of  safekeeping,  obtaining  a 
written  repurchase  agreement,  issuance 
of  a  monthly  statement  to  the  customer 
that  contained  the  detailed  confirmation 
data  for  each  transaction,  and  a  request 
that  Treasury  interpret  that  the 
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conHrmation  requirements  of  Part  450 
would  not  require  the  issuance  of  a 
separate  confirmation  for  each  sweep 
transaction.  The  BCMA  and  American 
Bankers  Association  also  recommended 
an  alternative  proposal,  if  Treasury 
ultimately  determined  to  rescind  the 
safekeeping  exception.  This  proposal, 
which  was  supported  by  several 
commenters  but  viewed  as  unworkable 
and  equally  costly  by  another 
commenter.  recommended  that 
S  403.5(d]  be  amended  to  provide  that. 
for  purposes  of  conflrming  sweep 
transactions,  Hnancial  institutions  be 
permitted  to  confirm  transactions  on  a 
daily  basis  by  electronic  transfer  of  the 
confirmation  data  to  an  una^iliated 
third-party  custodian  with  whom  the 
bank  would  contract  to  serve  as  a 
depository  for  the  information.  Under 
this  scenario,  it  was  stated  that  the 
customer  would  have  the  option,  to  be 
exercised  affirmatively  in  the  written 
agreement,  to  receive  daily 
confirmations  directly  or  to  designate 
the  third-party  custodian  as  depository 
of  the  daily  information.  Additionally, 
the  customers  would  be  sent  a  monthly 
statement  that  would  include  the  details 
of  the  daily  sweep  activities  for  the 
month.  This  proposal  was  viewed  as 
satisfying  any  potential  need  to  identify 
a  customer's  interests  in  specific 
securities  in  the  event  a  financial 
institution  is  placed  in  liquidation  and  a 
banking  regulator  is  unable  to  identify 
such  information  from  the  books  and 
records  of  the  bank. 

Two  of  the  commenters  expressed  the 
belief  that  permitting  fmancial 
institutions  to  issue  monthly 
confirmations  for  sweep  repurchase 
transactions  would  be  analogous  to  the 
provisions  of  SEC  Rule  lOb-10  (b)  and 
(c)  (17  CFR  240.10b-10).  which  permit 
brokers-dealers  effecting  certain  types 
of  transactions,  for  example  purchases 
and  sales  of  certain  mutual  fund  shares, 
to  send  monthly  statements  to 
customers,  in  lieu  of  a  confirmation  for 
each  transaction.  One  commenter 
suggested  that  a  conHrmation  be 
required  on  substitutions  only  when  the 
type  of  security  changed,  for  example, 
substitution  of  a  Treasury  security  with 
a  GNMA  security. 

Two  comments  were  received  in 
connection  with  the  Department's 
proposal  to  make  the  amendments 
effective  30  days  after  publication  in 
final  form  in  the  Federal  Register.  One 
commenter  noted  generally  that  more 
time  would  be  needed  but  offered  no 
specific  alternative  proposal;  another 
commenter  suggested  that  120  days 
would  be  needed  to  permit  financial 
institutions  relying  on  the  safekeeping 


exception  to  make  necessary  changes  to 
comply  with  the  requirements  of 
S  403.5(d]. 

The  Department  has  given  careful 
consideration  to  the  comment  letters. 
With  respect  to  all  the  comments  on  the 
requirements  applicable  to  hold-in- 
custody  repurchase  transactions  in 
general,  it  should  be  noted  that  the 
Department  considered  at  length  in  the 
promulgation  of  the  GSA  regulations 
whether  these  requirements  are 
appropriate  measures  for  customer 
protection  before  finally  adopting  them. 
However,  to  the  extent  that  these  issues 
were  raised  again  in  the  context  of  the 
proposed  rescission  of  the  safekeeping 
exception,  the  Department  has  reviewed 
these  requirements  in  terms  of  the 
speciRc  comments  submitted,  as 
discussed  below. 

On  the  issue  of  written  agreements, 
the  Department  views  the  written 
repurchase  agreement  as  a  sound 
business  practice  for  any  type  of 
repurchase  transaction  and  as  a 
fundamental  tool  for  strengthening 
customer  protection,  particularly  for 
hold-in-custody  repurchase  transactions. 
The  Department  notes  that  there 
continues  to  be  legal  uncertainties 
surrounding  the  characterization  of 
repurchase  transactions  and  that 
problems  that  have  arisen  in  connection 
with  repurchase  transactions  have  more 
frequently  involved  hold-in-custody  type 
of  repurchase  transactions.  Hold-in- 
custody  repurchase  transactions,  by 
their  nature,  contain  an  elemeqt  of 
additional  risk  for  the  investor,  in  that 
the  investor's  counterparty  is  serving 
simultaneously  throughout  the 
transaction  not  only  as  principal  in  the 
transaction,  but  also  as  the  investor's 
custodial  agent.  The  Department 
believes  that  a  written  agreement,  with 
appropriate  disclosures,  is  important  to 
advise  the  investor  of  risks  that  may  be 
associated  with  these  transactions,  to 
clarify  the  intended  nature  of  the 
transactions  undertaken  between  the 
counterparties,  and  to  document  the 
obligations  agreed  to  by  each 
counterparty. 

Given  the  somewhat  unique  nature  of 
these  hold-in-custody  repurchase 
transactions,  the  specific  legislative 
concern  with  them  when  the  GSA  was 
enacted,  and  the  benefits  to  be  derived 
from  written  agreements  covering  these 
transactions,  the  Department  has 
decided  to  rescind  the  safekeeping 
exception  in  §  403.5(d]  and,  by  this 
amendment,  clearly  establish  a  uniform 
requirement  for  the  execution  of  a 
written  repurchase  agreement  as  a 
condition  for  engaging  in  hold-in- 
custody  repurchase  transactions  with 


customers.  It  is  noted  that  the  majority 
of  those  commenting  on  the  March  15 
proposed  amendments,  as  well  as  those 
commenting  on  the  GSA  regulations  as 
they  were  being  developed,  either  did 
not  object  to  or  specifically  endorsed  the 
requirement  for  a  written  agreement. 

The  Department  does  not  agree  with 
the  suggestions  of  some  of  the 
commenters  that,  because  a  financial 
institution  may  have  an  existing  custody 
relationship  with  a  customer,  this 
relationship  negates  the  need  for 
establishing  in  writing  the  terms  and 
conditions  of  hold-in-custody 
repurchase  transactions  with  that 
customer.  The  Department  also  does  not 
agree  that  the  establishment  of  a 
uniform  requirement  for  written 
agreements  provides  an  advantage  to 
registered  broker-dealers  or  to  financial 
institutions  that  are  not  required  to  give 
notice  of  being  government  securities 
dealers,  since  all  of  these  entities  are 
subject  to  the  same  requirements  for 
hold-in-custody  repurchase  transactions. 
Finally,  in  response  to  the  comment  that 
investors  will  not  be  able  to  assess  the 
relative  risks  of  certain  repurchase 
agreements  if  all  financial  institutions 
are  required  to  obtain  a  written 
agreement,  whether  or  not  the 
institutions  retain  the  right  of 
substitution,  the  Department  believes 
that  this  comment  is  based  on  an 
erroneous  assumption  that  a  financial 
institution  that  does  not  seek  to  obtain  a 
right  of  substitution  nevertheless  must 
include  the  disclosure  language 
regarding  substitutions  in  its  written 
agreement. 

With  respect  to  confirmation 
requirements,  the  Department  has 
concluded,  after  consideration  of  the 
comments,  that  all  hold-in-custody 
repurchase  transactions  should  be 
subject  to  the  same  confirmation 
requirements,  those  that  are  set  out  in     ' 
5  403.5(d)  or  the  parallel  requirements 
adopted  in  §§  403.1  and  403.4.  The 
Department  believes,  as  a  general 
principle,  that  securities  transactions 
should  be  confirmed  promptly  and  has 
decided  that  such  treatment  is 
particularly  appropriate  for  hold-in- 
custody  repurchase  transactions,  even 
when  the  subject  securities  are 
delivered  to  a  separate  safekeeping 
department  within  the  financial 
institution.  The  Department  also  does 
not  believe  that  the  frequency  or  short 
duration  of  certain  repurchase 
transactions  obviates  the  benefits  to  a 
counterparty  of  receiving  prompt 
confirmation  of  each  such  transaction. 
In  this  context,  it  is  noted  that  Article  8 
of  the  Uniform  Commercial  Code 
assigns  significant  value  to  a 
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coniinnation  in  establishing  a 
customer's  interest  in  securities.  As 
discussed  above,  the  entity  acting  as 
counterparty  to  an  investor  in  a  hold-in- 
custody  repurchase  traxisaction  is  also 
acting  as  custodial  agent,  with 
responsibility  for  evidencing  the 
customer's  interests  in  the  specific 
securities  that  are  the  subject  of  the 
transaction.  The  Department  believes 
that  the  prompt  issuance  of 
confirmatians,  which  shouki  be  a  by- 
product of  the  process  for  recording  an 
investor's  interests  in  particular 
securities,  serves  to  reinforce  the 
obligation  of  the  custodian/counterparty 
to  record  such  interests  promptly  and 
completely. 

Apart  from  the  legal  ramifications. 
prompt  confirmation  alto  benefits  the 
customer  signiUcantly  by  providing 
information  with  which  to  act  or  react 
knowledgeably  and  promptly  in  current 
and  future  transactions  with  a  given 
counterparty.  Until  confirmation  is 
received,  a  counterparty  may  have  no 
knowledge  of  the  specific  securities  that 
are  the  subject  of  the  repurchase 
transaction.  This  information  is 
important  not  only  from  the  standpoint 
of  a  customer's  ability  to  identify 
securities  should  the  customer  need  to 
initiate  a  claim:  prompt  confirmation 
also  enables  the  customer  to  monitor  the 
sufficiency  and  appropriateness  of  the 
securities  provided  by  the  counterparty. 
While  not  all  customers  may  utilize  this 
information  fully  or  on  a  timely  basis, 
the  Department  beheves  that  investors 
should  be  encouraged  to  do  so  and,  in 
support  of  that  goal,  should  be  provided 
with  the  necessary  tools. 

With  respect  to  an  alternative 
proposed  by  several  commenters. 
whereby  daily  confirmation  data  would 
be  routinely  sent  to  a  third-party 
depository  selected  by  the  counterparty- 
financial  institution,  the  Department 
believes  that  approval  of  such  an 
arrangement,  as  an  alternative  to 
immediate  confirmation,  would  convey 
an  inappropriate  message  to  investors 
that  this  arrangement  is  a  satisfactory 
substitute  for  continual  and  careful 
monitoring  of  investors'  hold-in-custody 
repurchase  transactions.  The 
Department  also  does  not  view  this 
alternative  as  satisfying  all  of  the 
customer  protection  purposes  for  which 
the  confirmation  requirement  is 
intended,  even  though  the  proposed 
arrangement  also  contemplates  sending 
a  detailed  monthly  statement  to  the 
investor.  As  noted  above,  an  important 
aspect  of  the  confirmation  is  to  provide 
investors  with  sufficient  information  to 
be  able  to  act  knowletlgeably  and 
promptly  with  respect  to  their 


transactions.  It  cannot  reasonably  be 
expected  that,  in  the  proposal  described, 
the  third  party  recipient  of  the 
confirmation  data  woakJ  have  any 
knowledge  of  a  particular  transaction  or 
the  terms  of  the  underlying  agreement. 
In  fact,  the  third-party  recipient  would 
not  even  know  whether  it  was  due  to 
receive  oonfirmation  data  on  a 
particular  day  for  a  particular  customer, 
in  order  to  verify  independendy  that  it 
had  in  fact  received  all  appropriate 
data.  The  Department  notes  that  such  an 
arrangement  is  markedly  different  from 
what  is  nonaally  referred  to  as  a  td- 
party  repurchase  agreement,  in  which  an 
independent  institution  agrees  to  serve 
as  agent  for  the  two  counterparties  to 
the  transaction,  in  which  the  agent  is 
involved  in  effecting  the  transfer  of 
funds  and  securities  between  the  two 
counterparties  and  assumes  certain 
responsibilities  with  respect  to 
safeguarding  the  interests  of  both 
counterparties. 

The  Department  recognizes  that 
meeting  the  confirmation  requirements 
of  §  403.5(dj  may  entail  additional  costs 
for  some  institutions  but  also  believes 
that  some  cost  increase  is  a  necessary 
and  expected  outcome  of  the  legislative 
requirements  to  establish  regulations  for 
government  securities  transactions  and, 
in  particular,  for  repurchase 
transactions.  The  data  received  by  the 
Department  on  confirmation  costs  was 
inconclusiye.  Only  three  financial 
institutioiu  provided  estimated  annual 
costs  in  connecdon  with  issuing 
confirmations  for  sweep  repurchase 
transactions  and  these  estimates  varied 
widely  for  similar  volumes  of 
transactions.  Based  on  conversations 
with  a  number  of  financial  institutions 
that  offer  sweep  repurchase  programs, 
the  Department  is  aware  that  some 
financial  institutions  aie  currently 
confirming  such  transactions  daily. 
Also,  as  noted  by  one  of  the 
commenters,  broker-dealers  that  are  not 
financial  institutions  have  developed 
workable  systems  to  comply  with  the 
confirmation  requirements  for  short- 
term  repurchase  transactions. 

The  Department  does  not  agree  with 
the  point  raised  by  two  commenters  that 
sweep  repurdiase  transactions  are 
anal<^ou8  to  certain  mutual  fund 
transactions  and  that  monthly 
confirmations  should  be  permitted  for 
sweep  transactions,  since  similar 
treatment  is  permitted,  under  SEC  Rule 
lOb-10  for  those  mutual  fond 
transactions.  The  exceptions  provided  in 
the  SEC  role  are  limited  to  certain  types 
of  transactions  in  which  the  broker- 
dealer  is  acting  solely  as  agent  for  its 
customer,  rather  than  in  the  dual 


capacity  involved  in  hold-in-custody 
repurchase  transactions,  and  in  cases 
where  the  broker  generally  does  not 
hl^ve  custody  al  the  secnrities. 
Additionally,  the  nutval  funds  referred 
to  are  subject  to  a  separate  and 
extensive  regalatory  scheme,  under  the 
Investment  Company  Act  of  1»4Q.  that 
addresses  the  opera  tioits  of  such 
companies  aad  the  protectian  of 
customer  investments  in  such  fimds. 

The  Department  has  previously 
addressed  at  oonsidaable  length  in  the 
preambles  to  the  teniporary  and  final 
GSA  rules  (52  FR  19642,  May  26, 1967;  52 
PR  279ia  foly  21 1987)  why  it  beheves 
that  confinaatians  should  describe  the 
specific  secnrities  that  are  the  subject  of 
repurdbase  transactions.  For  those 
reasons,  the  Department  does  not 
believe  it  is  appropriate  to  adopt  various 
suggestions  by  three  commenters  that 
(1]  confirmations  be  required  only  when 
the  general  type  of  security  changes 
upon  substitutjon;  (2)  that  confirmation 
not  be  required  when  sobstitution 
occurs  only  as  a  result  of  securities 
matnnng:  and  (3)  that  the  market  value 
not  be  required  on  ocxifirmations. 

With  regard  to  the  comments  that,  by 
eliminating  the  safekeeping  exception, 
the  regulations  do  not  give  appropriate 
recognition  to  the  merits  of  safekeeping 
by  a  financial  institution,  the 
Department  beheves,  as  stated  above, 
that  the  unique  characteristics  of  a  hold- 
in-custody  repurchase  transacbon.  in 
which  a  financial  institution  is  acting 
simultaneously  throughout  the 
transaction  in  the  dual  and  potentially 
conflicting  capacities  of  both  principal 
and  agent,  warrant  compliance  with  the 
requirements  for  hold-in-custody 
repurchase  tracsactians.  in  addition  to 
comfiliance  with  the  requirements  of 
Part  45a  The  provisions  of  Part  450  have 
as  their  basis,  elements  that  are  inherent 
to  duties  of  a  safiekeepiog  or  custodial 
agent:  that  the  financial  institution  hold 
the  securities  separate  from  the 
institotion's  own  securities;  keep  the 
customers'  securities  free  from  hen, 
charge  or  claim  of  third  parties:  and 
clearly  record  the  customers'  interests  in 
the  specific  securities,  it  is  noted  tliat 
these  sane  obligations  are  part  of  the 
possession  or  control  requirements 
placed  on  broker-dealers  that  are  not 
financial  institvtiofu. 

For  all  of  the  reasons  stated  above, 
the  Department  has  decided  to  adopt  the 
amendments,  as  proposed,  to  rescind  the 
safekeeping  exceptioB  and  subject  all 
hold-in-cvstodjr  repurdiase  transactions 
conducted  by  any  financial  institution 
with  a  customer  to  the  requirements 
contained  in  i  403.5(d).  In  recognition 
that  a  number  of  financial  institutions. 
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in  reliance  on  the  safekeeping  exception, 
are  not  issuing  confirmations  in 
accordance  with  the  timeframes 
prescribed  in  §  403.5(d)(l)(ii),  the 
Department  is  providing  until  December 
1, 1988  for  such  financial  institutions  to 
comply  fully  with  these  timing 
requirements,  provided  that  the 
institution  is,  in  the  interim,  issuing 
confirmation  of  the  specific  securities 
associated  with  each  transaction  no  less 
frequently  than  monthly.  For  those 
financial  institutions  that  have  not  been 
obtaining  written  repurchase 
agreements  in  reliance  on  the 
safekeeping  exception,  the  Department 
is  providing  until  September  1, 1988  to 
comply  with  the  written  agreement 
requirements  in  §  403.5(d)(1)  for 
transactions  entered  into  on  or  after  that 
date,  unless  the  transaction  is  with  an 
existing  customer.  For  transactions  with 
existing  customers  (one  with  whom  the 
financial  institution  has  engaged  in  a 
repurchase  transaction  on  or  after 
September  1, 1987  and  before  September 
1, 1988),  these  financial  institutions  have 
until  December  1, 1988  to  comply  with 
the  written  agreement  requirements. 
Financial  institutions  that  are  currently 
complying  with  any  or  all  of  the 
requirements  of  §  403.5(d),  as  amended, 
must  continue  to  do  so. 

Foreign  Branches  and  Agencies — 
Reserve  Requirements 

Section  403.5(e)  of  the  regulations 
provides  that  a  government  securities 
broker  or  dealer  that  is  a  branch  or 
agency  of  a  foreign  bank  is  subject  to  a 
modified  version  of  the  reserve 
requirement  applicable  to  non-bank 
brokers  and  dealers.  A  foreign  branch  or 
agency  subject  to  the  rule  must  keep  on 
deposit  with  a  bank  (as  that  term  is 
defined  in  12  U.S.C.  1813(h))  an  amount 
computed  in  accordance  with  the 
modified  version  of  the  reserve  formula. 
As  stated  in  the  preamble  to  the 
temporary  regulations  (52  FR  19648,  May 
26, 1987),  this  requirement  was  meant  to 
provide  a  degree  of  assurance  to 
securities  customers  to  whom  the 
foreign  branch  or  agency  owes  money, 
by  requiring  that  such  funds  be 
available  in  the  United  States  in  the 
event  of  a  failure.  Inadvertently,  the 
final  regulations  did  not  include 
instructions  concerning  the  timing  and 
frequency  of  the  computation  of  the 
amount  of  the  deposit,  the  timing  of  the 
deposit,  and  recordkeeping  on  the 
computations. 

To  correct  this  omission,  the 
Department  is  now  amending  §  403.5(e) 
by  adding  new  paragraphs  (e)(5)  and 
(e)(6).  Paragraph  (e)(5)  requires  that  the 
computation  be  made  weekly  as  of  the 
close  of  the  last  business  day  of  the 


week  and  that  the  deposit  so  computed 
by  made  no  later  than  one  hour  after  the 
opening  of  banking  business  on  the 
second  following  business  day. 
Paragraph  (e)(6)  requires  that  the  foreign 
branch  and  agency  made  and  maintain  a 
record  of  each  computation  and  that 
these  records  be  preserved  for  three 
years,  the  first  two  years  of  which  the 
records  must  be  maintained  in  an  easily 
accessible  place. 

Effective  Dates — Technical 
Amendments 

Section  403.7  contains  effective  dates 
for  various  provisions  of  Part  403.  In 
§  403.7(b),  (c),  (d)  and  (e),  references  to 
§  403.4(e)  have  been  changed  to  refer 
more  generally  to  §  403.4  to  conform  to 
the  modifications  to  §  403.4(e)  discussed 
above.  Additionally,  the  introductory 
language  in  paragraphs  (d)(1)  and  (d)(2) 
has  been  modified  to  make  clear  that  the 
interim  disclosures  addressed  in 
§  403.7(d)  were  to  be  used  on  a  one-time 
basis  only  until  such  time  as  the  original 
requirement  for  obtaining  a  written 
agreement,  with  the  disclosures  required 
under  §§  403.4  or  403.5(d),  became 
effective.  With  the  requirement  for  a 
written  agreement  in  effect,  hold-in- 
cuslody  repurchase  transactions  may 
not  be  entered  into  with  a  counterparty 
until  such  written  agreement  is  obtained 
from  the  counterparty. 

The  effective  dates  for  the  rescission 
of  the  safekeeping  exception  from 
§  403.5  were  addressed  separately  in  the 
"Effective  Dates"  section  at  the  front  of 
this  document  and  in  the  preamble 
discussion  of  §  403.5  and  are  not  being 
reflected  again  as  amendments  to 
§  403.7. 

D.  Part  404 — Recordkeeping  and  Record 
Preservation 

In  Part  404,  two  minor  corrections  are 
being  made  in  §  404.4,  which  contains 
recordkeeping  requirements  for 
government  securities  brokers  and 
dealers  that  are  financial  institutions. 
No  comments  were  received  on  these 
changes.  The  changes  involved  are  as 
follows:  in  §  404.4(a)(2),  a  reference  to 
§  450.4  (c),  (d)(3)  and  (f)  is  being 
corrected  to  refer  to  §  450.4  (c),  (d)  and 
(f);  in  §  404.4(a)(3),  a  reference  to  a 
physical  count  of  securities  is  being 
modified  to  delete  the  word  "physical", 
as  the  count  includes  book-entry 
securities  as  well. 

E.  Part  450— Custodial  Holdings  of 
Government  Securities  by  Depository 
Institutions 

In  Part  450,  thp  Dppartment  proposed 
and  is  now  adopting  without  change  an 
amendment  to  §  450.1(b)  to  clarify  that 


the  procedure  described  for  requesting 
and  giving  interpretations  of  the 
regulations  described  in  §  400.2  is  also 
applicable  to  interpretations  of  Part  450. 
No  comments  were  received  on  this 
amendment. 

III.  Special  Analyses 

In  the  preamble  to  the  proposed 
regulation,  the  Department  concluded 
that  these  amendments  did  not 
constitute  a  major  regulation  under  the 
criteria  stated  in  Executive  Order  12291. 
The  Departmant  also  certified  that  these 
amendments  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  Department  concluded 
that  neither  a  regulatory  impact  analysis 
nor  a  regulatory  flexibility  analysis  was 
required.  After  consideration  of  the 
comments  on  the  proposed  rule,  the 
Department  does  not  believe  that  there 
exists  any  reason  te-s^er  either  its 
conclusion  that  the  ameiwlments  to  the 
regulations  do  not  consH^te  a  major 
rule  under  Executive  Order  12291  or  its 
certification  that  the  amendments  to  the 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  collection  of  the  information 
requirement  contained  in  §  403.5(e)  of 
this  final  regulation  has  been  reviewed 
and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reducfion  Act  (44  U.S.C.  3504(h))  under 
control  number  1505-0108.  The 
estimated  annual  burden  associated 
with  the  collection  of  information  in 
§  403.5(e)  is  250  hours  per  recordkeeper. 
Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Bureau  of  the  Public  Debt, 
Government  Securities  Regulations 
Staff,  Room  209,  999  E  Street,  NW.. 
Washington,  DC  20239-0001  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
Attention:  Desk  Officer  for  Department 
of  the  Treasury. 

Because  the  amendments  to  Parts  402. 
403.1,  403.4,  403.7,  404  and  450  are 
technical,  non-substantive  amendments 
designed  to  clarify  the  regulations  as 
originally  adopted  and  the  amendment 
to  Part  400  will  provide  for  earlier  public 
availability  of  certain  information,  the 
Department  finds  that  good  cause  exists, 
with  respect  to  these  amendments,  to 
dispense  with  the  delayed  effective  date 
provision  in  5  U.S.C.  553(d). 
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List  of  Subjects 
17  CFR  Part  400 

Administrative  practice  and 
procedure.  Banks,  banking,  Brokers, 
Government  securities.  Reporting  and 
recordkeeping  requirements. 

17  CFR  Part  402 

Brokers,  Govemmeot  securities. 

17  CFR  Part  403 

Banks,  banking.  Brokers,  Government 
securities. 

17  CFR  Part  4tM 

Banks,  banking.  Brokers,  Covemment 
securities.  Reportiag  and  recordkeeping 
requirements. 

17  CFR  Part  450 

Banks,  banking.  Covemment 
securities.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  m  the 
Preamble,  the  Department  is  amending 
17  CFR  Parts  400,  402,  403,  404,  and  450 
as  follows: 

PMnr  40t— RULES  OF  GENERAL 
AI>f»LICATION 

1.  The  au&ority  citation  for  Part  400 
continues  to  read  as  follows: 

Authonty:  Sec  101,  Pub.  L.  99^71. 100  Stat. 
3209  (15  USjC.  7SO-5}. 

2.  Section  400l2  is  amended  by 
revising  paragraphs  (cKl)  and  (cK3){iv); 
by  redesignadng  (cX3){v)  as  (cKSKvi) 
and  revis4qg  it;  by  adding  a  new 
(c)(3)|v};  and  by  revising  paragraph 
(c)(7)  to  read  as  follows: 

§  400.2    Office  responsible  for  regulations; 
filing  of  requests  for  exemptions,  for 
interpretations  and  of  ottier  materials. 

***** 

(c)  *  *  • 

tl)  Interpretations  under  this  chapter 
may  be  provided,  at  the  discretion  of  the 
Department,  to  firms  or  individuals 
actually  or  potentially  affected  by  the 
Act  or  regulations,  or  to  their 
representatives . 
***** 

(3)  *  *  * 

(iv^  In  addition  to  requests  for 
confidential  treatment  under  paragraph 
(c)(7)(ii)  of  tins  section,  a  person  may 
request  confidential  treatment  of 
infomialioa  that  is  submitted  as  part  of. 
or  in  support  of,  a  request  for 
interpretation,  exemption,  or 
classificatioa.  A  separate  request  for 
confideatial  treatment  and  the  basis  for 
such  request  shall  be  submitted  at  the 
time  the  inlonnatioa  for  which 
confidential  treatment  is  requested  is 


submitted.  The  request  for  coofidential 
treatment  must  spedficaliy  identify  the 
informatkia  for  which  such  confidential 
treatment  is  requested.  To  the  extent 
practicable,  the  iaformaticm  should  be 
segregated  fiom  tnfonnatiaa  for  which 
confidential  treatment  is  not  requested 
and  should  be  dearly  marked  as 
confidentiaL 

(v)  infomation  designated  as 
conJRdential  in  accordance  with 
paragraph  (c)(3]{iv)  of  this  section  shall 
not  be  disclosed  to  a  person  requesting 
such  information  other  than  in 
aoootdaoce  with  the  procedures  outlined 
in  the  Department's  regulations 
published  at  31  CFR  1.6. 

(vij  An  original  and  two  copies  of 
each  request  letter  shall  be  submitted  to 
the  Office  of  the  Commissioner.  Bureau 
of  the  Public  Debt.  Room  5&3.  999  E 
Street  NW^  Washington.  DC  20239-0001. 
The  envelope  shall  be  maiiced 
"Government  SecoritieB  Act  Request." 
The  letter  shaU  indicate  in  the  apper 
right  hand  comer  of  the  first  page  the 
particular  sections  of  the  Act  and  of  the 
regulations  at  issue 
***** 

(7)(i)  Except  as  provided  in 
paragraphs  (c){3Kiv)  and  (c^7)(ii]  of  this 
section,  erery  letter  or  other  written 
comminrication  requesting  the 
Department  to  provide  interpretive  legal 
advice  under  the  Act  or  to  grant,  deny  or 
modify  an  exemption,  classification  or 
modification  of  the  regulations,  together 
with  any  written  response  thereto,  shall 
be  made  available  for  inspection  and 
copying  as  soon  as  practicable  after  the 
response  has  been  sent  or  given  to  the 
person  requesting  it.  These  documents 
will  be  made  available  at  the  following 
location:  Treasury  Department  Library, 
Room  5030,  Main  Treasury  Building, 
1500  Pennsylvania  Avenue  NW., 
WashingtoD.  DC  20220. 

(ii)  Any  person  submitting  a  letter  or 
communication  may  also  simultaneously 
submit  a  request  that  the  letter  or 
communicaitioD  xad  the  Department's 
response  be  accorded  confidential 
treatment  for  a  specified  period  of  time 
not  to  exceed  120  days  fiiom  the  date  the 
response  has  been  made  or  ^ven  to 
sudi  person.  The  request  shall  state  the 
basis  upon  which  the  request  for 
confidential  treataoent  has  been  made.  If 
the  Department  determines  that  the 
request  for  confidential  treatment 
should  be  denied,  the  requester  will  be 
given  30  days  to  withdraw  either  the 
request  for  confidential  treatment  or  the 
letter  or  communication  requesting  an 
interpretation,  classification,  or 
exemption. 


PART  402— FMMNCIAL 
RESPONSmLITV 

3.  The  authority  citation  for  Part  402 
continues  to  read  as  follows: 

Authority:  Sectaon  lOL  Pob.  L.  9»-S71, 100 
Stat.  3209  [li  VS.C  78o-«(b)(l]lAJ,  (b)(Z)). 

4.  Section  402.2  is  amended  by 
redesignating  paragraphs  (e)(l)(vi).  (vii), 
and  (viii).  as  (eMl}(vii),  (viii),  and  (ix) 
respectively;  adding  a  new  paragraph 
(e)(l](vi);  and  revising  newly 
redesignated  paragraphs  (eKl)(vii), 
(viii).  and  (ix).  and  (g)(l)(iv)  to  read  as 
follows: 

§  402.2    CapHal  raquiraoMnts  for 
ragiaterad  govamoiant  securttics  brokers 
and  dealers. 


(e)  *  *  * 

(1)  *  *  * 

(vi)  Securities,  other  than  equity 
securities,  issued  by  international 
organizations  that  have  a  statutory 
exemption  from  the  registration 
requirements  of  the  Securities  Act  of 

1933  and  the  Securities  Exchange  Act  of 

1934  provided  their  changes  in  yield  are 
closely  correlated  to  the  changes  in 
yield  of  similar  Treasury  securities, 
including  STRIPS; 

(vii)  Futures,  forwards,  and  listed 
options  on  Treasury  market  risk 
instruments  described  in  para^^iphs 
(e)(l)(iH^)  of  diis  section  or  on  time 
deposits  whose  changes  in  yield  are 
closely  correlated  with  die  Treasury 
market  risk  iostraments  described  in 
paragraph  (eXl)Oii)  "f  diis  section, 
settled  on  a  ca^  or  delivery  basis: 

(viii)  Options  on  those  futures 
contracts  described  in  paragraph 
(e)(l)(vii)  of  this  sectioa.  settled  on  a 
cash  <x  delivery  basis:  and 

(ix)  Unlisted  options  on  marketable 
Treasury  bills,  notes  «-  bonds. 

(g)  *  *  * 
(!)*•• 

fiv)  Credit  volatility  haircut  The 
"credit  volatility  haijcut"  equals  the 
product  of  a  credit  volatility  haircut 
factor  of  Oils  percent  and  the  dollar 
amount  of  the  larger  of  the  gross  long 
position  or  gross  short  position  in  those 
Treasxu-y  market  risk  instruments 
described  in  paragraphs  (e)(lj(iii),  (ivj 
and  (v)  of  this  section  that  have  a  term 
to  maturity  ffeater  than  44  days, 
including  futures  and  {forwards  thereon, 
settled  on  a  cash  or  delivery  basis,  and 
futures  and  forwards  on  time  deposits 
described  in  paragraph  {e)(lMvu)  of  this 
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section,  that  have  a  term  to  maturity 
greater  than  44  days,  settled  on  a  cash 
or  delivery  basis. 

5.  Section  402.2a  is  amended  by 
revising  paragraphs  (a](l)(iii](B], 
(a)(l)(iiiHC).  (a){l)(iv)(B)  and 
(a)(l)(iv)(C);  by  adding  paragraphs 
(a)(l)(iii)P)  and  (a)(l)(iv)(D);  by  revising 
paragraphs  (a)(3)(iKA)  introductory  text, 
(a)(3)(i)(AH^).  (a)(3)(ii)(A)  introductory 
text  and  (a)(3)(ii)(A)(7);  by  revising  in 
paragraph  (c)  Instructions  to  Schedules 
A  through  E,  Schedule  A— Liquid 
Capital  Requirement  Summary 
Computation,  Line  3  c;  Schedule  B — 
Calculation  of  Net  Immediate  Position 
in  Securities  and  Financings,  Columns  3 
and  4,  paragraphs  (4)  and  (5),  adding  a 
new  paragraph  (6),  and  revising  the  first 
paragraph  after  newly  added  paragraph 
(6);  and  Schedule  D — Consolidation  of 
New  Immediate  Position  Interim 
Haircuts  with  Gross  Futures  and 
Options  Interim  Haircuts,  the  second 
and  third  paragraphs,  to  read  as  follows: 

§  402.2a    Appandix  A— Calcutation  of 
market  rtak  twircut  for  purposes  of 

§402^gK2). 

•         *         •         *         • 

(a)  *  •  • 

(1)  *  *  * 
(iii)  *  *  * 

(B)  The  net  long  when-issued  position 
in  a  marketable  U.S.  Treasury  security 
between  announcement  and  issue  date; 

(C)  The  net  long  when-issued  position 
in  a  government  agency  or  a 
government-sponsored  agency  debt 
security  between  release  date  and  issue 
date;  and 

(D)  The  net  long  when-issued  position 
in  a  security  described  in 

§  402.2(e)(l){vi)  between  announcement 
date  and  issue  date, 
(iv)  *  *  * 

(B)  The  net  short  when-issued  position 
in  a  marketable  U.S.  Treasury  security 
between  announcement  and  issue  date; 

(C)  The  net  short  when-issued 
position  in  a  government  agency  or  a 
government-sponsored  agency  debt 
security  between  release  date  and  issue 
date;  and 

(D)  The  net  short  when-issued 
position  in  a  security  described  in 

S  402.2(e){l)(vi)  between  announcement 
date  and  issue  date. 
***** 

(3)  *  *  • 

(i)  *  *  * 

(A)  Gross  long  futures  and  forward 

interim  haircut.  The  "gross  long  futures 

and  forward  interim  haircut"  equals,  for 

each  category  in  S  402.2(f)(1),  the  sum  of 

the  interim  haircuts  on  each  long  futures 

position  and  long  forward  position 

placed,  in  the  case  of  a  futures  or 

forward  contract  which  is  a  Treasury 


market  risk  instrument  except  those  on 
mortgage-backed  securities,  in  the 
category  corresponding  to  the  sum  of  the 
term  to  maturity  of  the  contract  and  the 
term  to  maturity  of  the  underlying 
instrument  at  the  time  of  the  maturity  of 
the  contract  or,  in  the  case  of  a  futures 
or  forward  contract  on  Treasury  market 
risk  mortgage-backed  securities,  in  the 
category  corresponding  to  the  type  of 
Treasury  market  risk  mortgage-backed 
security. 

(7)  For  purposes  of  this  part,  'he 
"interim  haircut  on  each  long  futures 
position  and  each  long  forward 
position"  is  the  product  of  the  net 
position  haircut  factor  for  the  category 
corresponding  to,  in  the  case  of  a  futures 
or  forward  contract  which  is  a  Treasury 
market  risk  instrument  except  those  on 
mortgage-backed  securities,  the  maturity 
of  the  underlying  instrument  at  the  time 
of  the  maturity  of  the  contract  or,  in  the 
case  of  a  futures  or  forward  contract  on 
Treasury  market  risk  mortgage-backed 
securities,  the  type  of  Treasury  market 
risk  mortgage-backed  security  and  the 
value  of  the  long  futures  position  or  long 
forward  position  evaluated  at  the 
current  market  price  for  such  contract. 
*        *        *        *        • 

(ii)  *  *  *  '  . 

(A)  Gross  short  futures  and  forward 
interim  haircut.  The  "gross  short  futures 
and  forward  interim  haircut"  equals,  for 
each  category  in  S  402.2(f)(1).  the  sum  of 
the  interim  haircuts  on  each  short 
futures  position  and  short  forward 
position  placed,  in  the  case  of  a  futures 
or  forward  contract  which  is  a  Treasury 
market  risk  instrument  except  those  on 
mortgage-backed  securities,  in  the 
category  corresponding  to  the  sum  of  the 
term  to  maturity  of  the  contract  and  the 
term  to  maturity  of  the  underlying 
instrument  at  the  time  of  the  maturity  of 
the  contract  or,  in  the  case  of  a  futures 
or  forward  contract  on  Treasury  market 
risk  mortgage-backed  securities,  in  the 
category  corresponding  to  the  type  of 
Treasury  market  risk  mortgage-backed 
security. 

[1]  For  purposes  of  this  part,  the 
"interim  haircut  on  each  short  futures 
position  and  each  short  forward 
position"  is  the  product  of  the  net 
position  haircut  factor  for  the  category 
corresponding  to.  in  the  case  of  a  futures 
or  forward  contract  which  is  a  Treasury 
market  risk  instrument  except  those  on 
mortgage-backed  securities,  the  maturity 
of  the  underlying  instrument  at  the  time 
of  the  maturity  of  the  contract  or,  in  the 
case  of  a  futures  or  forward  contract  on 
Treasury  market  risk  mortgage-backed 
securities,  the  type  of  Treasury  market 
risk  mortgage-backed  security  and  the 
value  of  the  short  futures  position  or 


short  forward  position  evaluated  at  the 
current  market  price  for  such  contract. 


Instructions  to  Schedules  A  through 
£  *  *  * 

Schedule  A  *  *  * 

Line  3  *  •  * 

c.  Enter  the  credit  volatility  haircut 
which  equals  a  factor  of  0.15  percent 
applied  to  the  larger  of  the  gross  long  or 
gross  short  position  in  money  market 
instruments  qualifying  as  Treasury 
market  risk  instruments  which  mature  in 
45  days  or  more,  in  futures  and  forwards 
on  these  instruments  that  are  settled  on 
a  cash  or  delivery  basis,  and  in  futures 
and  forwards  on  time  deposits  described 
in  §  402.2(e)(l)(vii),  that  mature  in  45 
days  or  more,  settled  on  a  cash  or 
delivery  basis.  Money  market 
instruments  qualifying  as  Treasury 
market  risk  instruments  are  (1) 
marketable  certificates  of  deposit  with 
no  more  than  one  year  to  maturity.  (2) 
bankers  acceptances,  and  (3) 
commercial  paper  which  has  no  more 
than  one  year  to  maturity  and  is  rated  in 
one  of  the  three  highest  categories  by  at 
last  two  nationally  recognized  statistical 
rating  organizations. 
***** 

Schedules  *  *  * 
Columns  3  and  4  *  *  * 

(4)  Bankers  acceptances; 

(5)  Commercial  paper  of  no  more  than 
one  year  to  maturity  rated  in  one  of  the 
three  highest  categories  by  at  least  two 
nationally  recognized  statistical  rating 
organizations;  and 

(6)  Securities  described  in 
§  402.2{e)(l)(vi). 

Report  all  positions  as  of  the  trade 
date.  If  the  settlement  date  is  scheduled 
for  more  than  five  business  days  in  the 
future  (or.  in  the  case  of  a  mortgage- 
backed  security,  more  than  thirty 
calendar  days  in  the  future),  then  report 
the  position  as  a  forward  contract  on 
Schedule  D.  Also,  under  "Securities 
Positions"  in  the  appropriate  column 
and  category,  report  any  when-issued 
position  in  a  marketable  Treasury 
security  between  announcement  and 
issue  date,  any  when-issued  position  in 
a  government  agency  or  a  government- 
sponsored  agency  debt  security  between 
release  date  and  issue  date,  and  any 
when-issued  position  in  a  security 
described  in  S  402.2(e)(l)(vi)  between 
announcement  date  and  issue  date. 
«        •        •        *        * 

Schedule  D  *  *  * 

Report  on  Schedule  D  futures, 
forwards,  and  options  which  are 
Treasury  market  risk  instruments  as 
defined  in  §  402.2(e).  These  futures. 
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forwards,  and  listed  option  contracts 
may  be  based  on  any  of  the  Treasury 
market  risk  instruments  described  in  the 
instructions  to  columns  3  and  4  on 
Schedule  B  or  on  time  deposits  whose 
changes  in  yield  are  closely  correlated 
with  marketable  certificates  of  deposit 
which  are  Treasury  market  risk 
instruments,  as  described  in 
§  402.2(e)(l)(vii).  Options  on  Treasury 
market  risk  futures  contracts  and 
unlisted  options  on  marketable  Treasury 
bills,  notes,  and  bonds  are  also  to  be 
included.  Futures  contracts  may  settle 
on  a  cash  or  delivery  basis.  Any  of  these 
contracts  which  are  being  included  as 
part  of  a  hedge  in  the  calculation  of  the 
other  securities  haircut  must  be 
excluded  from  Schedule  D. 

Report  as  a  forward  contract  any 
position  for  which  the  time  between 
trade  date  and  settlement  date  is  more 
than  five  business  days  (30  calendar 
days  for  a  mortgage-backed  security). 
Any  when-issued  position  in  a 
marketable  Treasury  security 
established  between  announcement  and 
issue  date,  any  when-issued  position  in 
a  government  agency  or  a  government- 
sponsored  agency  debt  security 
established  between  release  date  and 
issue  date,  and  any  when-issued 
position  in  a  security  described  in 
§  402.2(e)(l)(vi)  between  announcement 
date  and  issue  date  is  reported  in  the 
appropriate  category  on  Schedule  B 
under  "Securities  Positions." 


PART  403— PROTECTION  OF 
CUSTOMER  SECURITIES  AND 
BALANCES 

6.  The  authority  citation  for  Part  403 
continues  to  read  as  follows: 

Authority:  Sec.  101.  Pub.  L.  99-571, 100  Slat. 
3209  (15  U.S.C.  78o-^(b)(l)[A).  (b)(2)). 

7.  Section  403.1  is  revised  to  read  as 
follows: 

§  403.1    Applicatkm  of  part  to  registered 
brokers  and  dealers. 

With  respect  to  their  activities  in 
government  securities,  compliance  by 
registered  brokers  or  dealers  with 
§  240.8C-1  of  this  title  (SEC  Rule  8c-l). 
as  modified  by  §  403.2(a),  (b)  and  (c), 
with  §  240.15C2-1  of  this  title  (SEC  Rule 
15C2-1),  with  §  240.15C3-2  of  this  title 
(SEC  Rule  15C3-2},  as  modified  by 
§  403.3,  and  with  §  240.15c3-3  of  this 
title  (SEC  Rule  15c3-3),  as  modified  by 
§  403.4(aHd).  (e)(2)-{3).  and  (f)-(i). 
constitutes  compliance  with  this  part. 

8.  Section  403.4  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 


§  403.4    Customer  protection— reserves 
and  custody  of  securities. 

***** 

(e)(1)  For  purposes  of  this  section, 
§  240.15c3-3(b)(4)(i)(C)  is  modified  to 
read  as  follows: 

"(C)  Advise  the  counterparty  in  the 
repurchase  agreement  that  the  Securities 
Investor  Protection  Act  of  1970  will  not 
provide  protection  to  the  counterparty 
with  respect  to  the  repurchase 
agreement." 

(2)  For  purposes  of  this  section, 

§  240.15c3-3(b)(4)(ii)  is  modified  to  read 
as  follows: 

"(ii)  For  purposes  of  this  paragraph 
(4),  securities  are  in  the  broker's  or 
dealer's  control  only  if  they  are  in  the 
control  of  the  broker  or  dealer  within 
the  meaning  of  §  240.15c3-3(c)(l),  (c)(3), 
(c)(5).  (c)(6).  or  §  403.4(f)  of  this  title." 

(3)  For  purposes  of  this  section, 

§  240.15c3-3(b)(4)(iv)  is  redesignated 
§  240.15c3-3(b)(4)(iv)(A)and  paragraph 
(b)(4)(iv)(B)  is  added  to  read  as  follows: 

"(B)  A  person  that  is  a  uon-U.S. 
citizen  residing  outside  of  the  United 
States  or  a  foreign  corporation, 
partnership,  or  trust  may  waive,  but 
only  in  writing,  the  right  to  receive  the 
confirmation  required  by  paragraph 

(b)(4)(i)(B)  of  this  section." 

•  *        •        «        « 

9.  Section  403.5  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)(1);  by  adding  paragraphs 
(e)(5)  and  (e)(6)  and  by  removing 
paragraph  (0(3);  and  adding  an  OMB 
number  at  the  end  of  the  section  to  read 
as  follows: 

§  403.5    Custody  of  securities  held  by 
financial  institutions  tliat  are  government 
securities  brokers  or  dealers. 

***** 

(d)(1)  A  financial  institution  that 
retains  custody  of  securities  that  are  the 
subject  of  a  repurchase  agreement 
between  the  financial  institution  and  a 
counterparty  shall: 

•  *         ♦         *         * 

(e)  *  *  * 

(5)  Computations  necessary  to 
determine  the  amount  required  to  be 
deposited  as  specified  in  paragraph 
(e)(1)  of  this  section  shall  be  made 
weekly,  as  of  the  close  of  the  last 
business  day  of  this  week,  and  the 
deposit  so  computed  shall  be  made  no 
later  than  one  hour  after  the  opening  of 
banking  business  on  the  second 
following  business  day. 

(6)  A  government  securities  broker  or 
dealer  that  is  a  branch  or  agency  of  a 
foreign  bank  shall  make  and  maintain  a 
record  of  each  computation  made 
pursuant  to  paragraph  (e)(5)  of  this 
section  and  preserve  each  such  record 
for  a  period  of  not  less  than  three  years, 


the  first  two  years  in  an  easily 
accessible  place. 

***** 

(Approved  by  the  Office  of  Management 
and  Budget  under  Control  No.  1505- 
0108.] 

10.  Secfion  403.7  is  amended  by 
revising  paragraph  (b),  the  first  sentence 
of  paragraph  (c),  the  introductory  texts 
of  paragraphs  (d)(1)  and  (2),  and 
paragraph  (e)  to  read  as  follows: 

§403.7    Effective  Dates. 
***** 

(b)  Confirmations.  The  requirements 
of  §§  403.4  and  403.5(d)  to  describe  the 
specific  securities  that  are  the  subject  of 
a  repurchase  transaction,  including  the 
market  value  of  such  securities,  on  a 
confirmation  at  the  initiation  of  a 
repurchase  transaction  or  on 
substitution  of  other  securities  shall  be 
effective  January  31, 1988. 

(c)  Written  repurchase  agreements. 
The  requirement  to  obtain  a  repurchase 
agreement  in  writing  with  the  provisions 
described  in  §§  403.4  and  403.5(d)  shall 
be  effective  October  31, 1987.  in  the  case 
of  new  customers  of  a  government 
securities  broker  or  dealer  and  shall  be 
effective  January  31. 1988.  in  the  case  of 
existing  customers  of  a  government 
securities  broker  or  dealer.  *  *  * 

(d)  Disclosures.  (1)  For  hold-in- 
custody  repurchase  transactions  entered 
into  before  the  effective  date  for 
obtaining  a  written  repurchase 
agreement  in  accordance  with 
paragraph  (c)  of  this  section,  a 
government  securities  broker  or  dealer 
that  is  subject  to  §  403.4  shall  furnish  the 
counterparty  with  a  separate  interim 
disclosure  document  containing:  (i)  The 
disclosure  referred  to  in  §  403.4 
concerning  the  Securities  Investor 
Protection  Act  of  1970.  and  (ii)  if 

applicable,  the  following  disclosure: 

•  *  * 

(2)  For  hold-in-custody  repurchase 
transactions  entered  into  before  the 
effective  date  for  obtaining  a  written 
repurchase  agreement  in  accordance 
with  paragraph  (c)  of  this  section,  a 
financial  institution  that  is  subject  to 
§  403.5(d)  shall  furnish  the  counterparty 
with  a  separate  interim  disclosure 
document  containing:  (i)  The  disclosure 
referred  to  in  §  403.5(d)  concerning  the 
inapphcability  of  deposit  insurance,  and 
(ii)  if  applicable,  the  following 
disclosure:  *  *  * 
***** 

(e)  Existing  term  repurchase 
transactions.  Notwithstanding 
paragraphs  (b),  (c)  and  (d)  of  this 
section,  the  requirements  of  §§  403.4  and 
403.5(d)  (with  respect  to  hold-in-custody 
repurchase  transactions),  with  the 


Federal  Register  /  Vol.  53.  No.  147  /  Monday.  August  1.  1988  /  Rules  and  Regulations  28987 


exception  of  the  requirements  to  confirm 
the  substitution  of  securities  subject  to  a 
repurchase  transaction,  shall  not  be 
applicable  to  any  repurchase 
transaction,  initiated  on  or  before 
August  31, 1987,  that,  by  its  terms, 
matures  on  a  specific  date  after  August 
31, 1987. 

PART  404— RECORDKEEPING  AND 
PRESERVATION  OF  RECORDS 

11.  The  authority  citation  for  Part  404 
continues  to  read  as  follows: 

Authority:  Sec.  101,  Pub.  L.  99-571,  100  Stat. 
3209  (15  U.S.C.  78o-5(b)ll)(B),  lb)(l)(C), 
(b)(2)). 

12.  Section  404.4  is  amended  by 
revising  paragraphs  (a)(2)  and 
(a)(3)(i)(A)  to  read  as  follows: 

§  404.4    Records  to  be  made  and 
preserved  by  government  securities 
brokers  and  dealers  that  are  financial 
institutions. 

(a)  *   *   * 


(2)  Complies  with  the  recordkeeping 
requirements  of  §  450.4(c),  (d)  and  (f)  of 
this  chapter;  and 

(3)  *  *  * 

(i)(A)  A  securities  record  or  ledger 
reflecting  separately  for  each 
government  security  as  of  the  settlement 
dates  all  "long"  or  "short"  positions 
(including  government  securities  that 
are  the  subjects  of  repurchase  or  reverse 
repurchase  agreements)  carried  by  such 
financial  institution  for  its  own  account 
or  for  the  account  of  its  customers  or 
others  (except  securities  held  in  a 
fiduciary  capacity)  and  showing  the 
location  of  all  government  securities 
long  and  the  offsetting  position  to  all 
government  securities  short,  including 
long  security  count  differences  and  short 
security  count  differences  classified  by 
the  date  of  the  count  and  verification  in 
which  they  were  discovered,  and  in  all 
cases  the  name  or  designation  of  the 
account  in  which  each  position  is 
carried; 


PART  450— CUSTODIAL  HOLDINGS  OF 
GOVERNMENT  SECURITIES  BY 
DEPOSITORY  INSTITUTIONS 

13.  The  authority  citation  for  Part  450 
continues  to  read  as  follows: 

Authority:  Sec.  101,  Pub.  L.  99-571, 100  Stat. 
3208  (15  U.S.C.  780-5  (b)(1)(A),  (b)(2). 
(b)(3)(B)):  Sec.  201,  Pub.  L.  99-571,  100  Stat. 
3222-23  (31  U.S.C.  3121.  9110). 

14.  Section  450.1  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (b)  to  read  as  follows: 

§450.1    Scope  of  regulations;  office 

responsible. 

«         .         .         •         « 

(b)  *  *  *  Procedures  for  obtaining 
interpretations  of  the  regulations  are  set 
forth  at  §  400.2. 

Date:  July  21,  1988. 
Charles  O.  Sethness, 

Assistant  Secretary  for  Domestic  Finance 
[FR  Doc.  88-17173  Filed  7-29-88:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  511 

[Docket  No.  R-88-1408;  FR  2S30] 

Rental  Rehabilitation  Program; 
Reallocation  of  Rental  Rehabilitation 
Grant  Amounts 

agency:  Office  of  Community  Planning 
and  Development,  HUD. 
action:  Final  rule. 

summary:  The  Rental  Rehabilitation 
Program  provides  grants  to  States  and 
units  of  general  local  government  to  help 
support  the  rehabilitation  of  privately 
owned  real  property  to  be  used  for 
primarily  residential  rental  purposes 
and  is  designed  to  increase  the  supply  of 
standard  housing  units  affordable  to 
lower  income  families.  This  final  rule 
eliminates  the  administratively 
established  ceihng  on  the  maximum 
amount  of  additional  rental 
rehabilitation  grant  funds  an  existing 
grantee  can  receive  through  the 
program's  "reallocation"  process.  Under 
24  CFR  511.33(b).  a  Rental  Rehabilitation 
grantee  may  receive  reallocated  funds  in 
an  amount  not  exceeding  30  percent  of 
the  cumulative  amount  initially 
obligated  to  the  grantee  for  the  current 
fiscal  year  and  for  any  preceding  fiscal 
years  for  which  rehabilitation  grant 
amounts  remain  available  for  obligation. 

After  the  effective  date  of  this  rule, 
there  will  be  no  regulatory  ceiling 
limiting  the  maximum  reallocation  that  a 
specific  Rental  Rehabilitation  grantee 
may  receive,  subject  to  the  availability 
of  grant  amounts  for  reallocation. 
EFFECTIVE  DATE:  September  26. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Kolesar.  Rental 
Rehabilitation  Division,  Office  of  Urbem 
Rehabilitation.  Room  7162,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Washington,  DC 
20410-7000  telephone  (202)  755-5970. 
(This  is  not  a  toll-free  number) 
SUPPLEMENTARY  INFORMATION: 
Background 

Section  17  of  the  United  States 
Housing  Act  of  1937  (The  1937  Act),  42 
U.S.C.  14370,  established  the  Rental 
Rehabilitation  Program.  This  program 
provides  grants  to  States  and  units  of 
general  local  government  to  help  support 
the  rehabilitation  of  privately  owned 


real  property  to  be  used  for  primarily 
residential  rental  purposes.  The  program 
is  designed  to  increase  the  supply  of 
standard  housing  units  affordable  to 
lower  income  families. 

Under  section  17(b)(3)  of  the  1937  Act 
the  Secretary,  after  initially  allocating 
Rental  Rehabilitation  grant  amounts, 
may  reallocate  these  amounts  among 
grantees  based  on  an  assessment  of  the 
progress  of  grantees  in  carrying  out 
rehabiUtation  grant  activities  in 
accordance  with  their  specified 
schedules.  Under  the  statute, 
reallocations  must  be  designed  to 
encourage  expeditious  use  of  Rental 
Rehabilitation  grant  amounts,  consistent 
with  the  sound  development  and 
administration  of  the  grantees' 
programs. 

Grant  amounts  may  become  available 
for  reallocation  in  several  ways  under 
Part  511.  Formula  grantees  may  fail  to 
apply  for  their  formula  allocations  or 
may  have  their  program  descriptions 
disapproved,  or  grant  amounts  may  be 
deobligated  by  HUD  for  lack  of  progress 
by  the  grantee  under  the  criteria  and 
procedures  in  §  511.33(c)  or  as  a 
corrective  and  remedial  action  under 
§  511.82(c)(3).  In  a  HUD-administered 
State's  program,  there  may  be 
insufficient  approvable  applications  for 
the  grant  amounts  available.  Generally, 
it  has  been  HUD's  experience  that 
§  511.33(c)  deobligations  are  by  far  the 
most  important  source  of  funds  for 
reallocations,  since  few  grantees  fail  to 
apply  for  their  grants  and  few,  if  any, 
program  descriptions  are  disapproved. 
Whatever  the  method  by  which  grant 
amounts  become  available  for 
reallocation,  §  511.33(b)  sets  out  the 
basic  criteria  under  which  HUD 
reallocates  the  available  funds.  Among 
other  things,  paragraph  (b)  currently 
limits  reallocations  to  any  grantee  so 
that  the  cumulative  grant  amount 
resulting  from  the  reallocation  (including 
all  previous  original  grants  and 
reallocations)  may  not  exceed  130 
percent  of  the  cumulative  grant  amounts 
initially  obligated  to  the  grantee  for  the 
fiscal  years  for  which  funds  remain 
available  for  obligation.  This  strict 
numeric  limitation  was  imposed 
administratively  in  order  to  assure  that 
excessively  large  reallocations  would 
not  occur.  However,  it  has  already 
become  necessary  to  amend  this 
provision  twice.  Compare  51  FR  12700. 
April  15, 1986;  52  FR  25593,  July  8, 1987, 
and  the  original  version  of  this  provision 
at  51  FR  16936, 16952,  April  20, 1984. 
HUD  has  found  that  this  strict  and 
rather  arbitrary  ceiling  restricts  HUD's 
ability  to  reallocate  program  funds  for 
valid  programmatic  reasons.  Thus,  HUD 
has  decided  to  eliminate  it  entirely  and 


to  rely  primarily  on  the  judicious 
exercise  of  HUD's  discretion  to  assure 
that  reallocatienft  achieve  their  statutory 
purpose  of  "encouraging  the  use  of  these 
resources  expeditiously,  consistent  with 
the  sound  development  and 
administration  of  grantees'  rental 
rehabilitation  programs." 

The  regulation  as  presently  drafted  is 
adversely  affecting  HUD's  ability  to 
achieve  this  statutory  purpose  for  the 
following  reasons. 

The  better  performing  grantees  tend  to 
have  the  smaller  grants,  while  the  poor 
performers  tend  to  have  the  larger 
grants.  Most  Regional  Offices  would  like 
to  be  able  to  reward  their  good 
performers.  Unfortunately,  most  of  the 
good  performers  receive  small  grant 
amounts  and  have  reached  the  130 
percent  limit.  Meanwhile,  many  Regions 
have  slow  performing  grantees  with 
large  amounts  of  funds  not  being  spent. 
HUD  is  required  by  §  511.33(c)  to 
deobligate  uncommitted  grant  amounts 
at  the  end  of  the  deadline  for 
expenditure  under  that  section. 
However,  the  Regional  Offices  may  be 
reluctant  to  deobligate  earlier  because 
of  a  lack  of  good  performers  who  have 
not  yet  reached  the  130  percent  limit. 
Since  Rental  Rehabilitation  funds  are 
generally  appropriated  for  obligation 
within  3  years.  HUD's  ability  to 
reallocate  the  funds  (in  effect,  making 
new  obligations  to  new  grantees)  may 
lapse  before  the  Regional  Offices  are 
able  to  reallocate  all  funds  that  should 
be  deobligated.  Ultimately,  the 
combined  effect  of  these  provisions  will 
be  a  loss  of  funds  to  the  program  and  an 
inability  by  HUD  to  carry  out  the 
statutory  intent  of  the  reallocation 
authority. 

Over  70  grantees  have  been  "topped 
out"  regularly  at  the  130  percent  cap. 
with  projects  ready  to  be  committed  and 
no  money  to  fund  them.  These  grantees 
must  "gear  down"  their  successful, 
ongoing  program  to  await  more  funds. 
Such  "stop-start"  funding  is  inherently 
inefficient. 

The  reallocation  process  is  a 
"reward"  effort  more  than  it  is  a 
"punishment"  effort.  Grant  amounts 
cannot  be  deobligated  from  a  poor 
performer  unless  the  regulatory 
standard  under  §  511.33(c)  is  met,  which 
requires  consultation  with  the  affected 
grantee  as  to  the  reasons  for  the  slow 
rates  of  commitment  and  expenditure. 
HUD  will  not  deobligate  grant  amounts 
if  the  grantee  has  an  immediate  need  for 
the  funds.  Furthermore,  if  the 
performance  of  grantees  which  lose 
funds  improves,  they  could  receive 
reallocations  if  funds  are  available  at  a 
later  date. 
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The  removal  of  the  reallocation  cap 
will  not  have  a  negative  impact  on 
grantees'  ability  to  receive  a 
reallocation.  Funds  will  be  available  to 
reallocate  to  all  good  performing 
grantees. 

Other  Information 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
Inspection  during  regular  business  hours 
in  the  Office  of  General  Counsel,  Rules 
Docket  Clerk,  at  the  above  address. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291.  Analysis 
of  the  rule  indicates  that  it  would  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  the  provisions  of  5 
U.S.C.  605(b),  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  statutorily  eligible  grantees  and 
State  recipients  are  relatively  larger 
cities,  urban  counties,  or  States,  and  the 
Rental  Rehabilitation  funds  to  be  made 
available  through  reallocations  to  any 
grantee  are  relatively  small  in  relation 
to  other  sources  of  Federal  funding  for 
State  and  local  government  and  in 
relation  to  private  enterprise  in  rental 
housing. 


The  subject  matter  of  this  rulemaking 
action  relates  to  grants  and  is  therefore 
exempt  from  the  notice  and  public 
comment  requirements  of  section  553  of 
the  Administrative  Procedure  Act.  As  a 
matter  of  policy,  the  Department 
submits  many  rulemaking  actions  with 
such  subject  matter  to  public  comment, 
notwithstanding  the  statutory 
exemption.  The  Secretary  has 
determined  that  in  this  instance  notice 
and  prior  comment  are  impractical  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  this  rule 
effective  as  soon  after  publication  as 
possible.  A  major  purpose  for 
deobhgating  grant  ;< mounts  is  to 
reallocate  those  amounts  to  grantees 
that  can  use  them  expeditiously. 
Although  grant  amounts  can  be 
deobligated  later.  Fiscal  Year  1986  grant 
amounts  cannot  be  reallocated  after 
September  30, 1988,  since  the  Fiscal 
Year  1986  appropriation  lapses  on  that 
date.  For  reasons  previously  stated,  the 
existing  cap  limits  HUD's  ability  to 
reallocate  all  the  grants  that  should,  in 
the  interest  of  sound  administration  be 
deobligated.  The  statutory  purpose  of 
the  reallocation  authority  is  to  permit 
the  use  of  grant  amounts  by  grantees 
that  have  an  immediate  need  for  the 
funds,  not  to  cause  the  funds  to  lapse. 

It  is  inefficient  and  contrary  to  the 
public  interest  to  permit  grant  amounts 
to  remain  with  grantees  that  have  had 
sufficient  opportunity  to  use  them  and 
have  not  done  so,  while  other  grantees 
with  the  ability  to  use  additional 
resources  are  marking  time  because  of 
lack  of  funds.  HUD  has  a  responsibility 
to  assure  that  program  funds  are  used 
responsibly  and  efficiently  for  the 
purpose  intended.  The  current 
reallocation  ceiling  language  in 
§  511.33(b)  is  impeding  HUD's  exercise 
of  this  responsibility.  This  ceiling  must 
be  removed  as  quickly  as  possible. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 


Regulations  published  on  April  25, 1988 
at  53  FR  13855. 

List  of  Subjects  in  24  CFR  Part  511 

Administrative  practice  and 
procedure,  Grant  programs — Housing 
and  community  development.  Low  and 
moderate  income  housing.  Rental 
rehabilitation  grants.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  24  CFR  511.33  is 
amended  as  follows: 

PART  511— RENTAL  REHABILITATION 
GRANT  PROGRAM 

1.  The  authority  citation  for  Part  511  is 
revised  to  read  as  follows: 

Authority:  Sec  17.  United  States  Housing 
Act  of  1937  (42  U  S.C.  1437o);  sec.  7(d), 
Department  of  Housing  ar.d  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  In  §  511.33,  the  section  heading  and 
paragraph  (b)  are  revised  to  read  as 
follows: 

§  511 .33    Reallocation  of  rental 
rehabilitation  grant  amounts. 

«         •         •  •         • 

(b)  Reallocation  of  rental 
rehabilitation  grant  amounts  within  the 
fiscal  year.  Except  for  end-of-fiscal  year 
reallocations  as  provided  in  paragraph 
(d)  of  this  section,  HUD  will  reallocate 
rental  rehabilitation  grant  amounts  that 
are  available  during  any  fiscal  year  to 
such  grantee  or  grantees  as  HUD 
determines  to  be  appropriate  to  promote 
the  expeditious  use  of  grant  amounts, 
consistent  with  the  sound  development 
and  administration  of  grantee's  rental 
rehabilitation  programs.  Grant  amounts 
reallocated  may  come  from  any  fiscal 
year's  appropriation  for  which  amounts 
are  available  for  reallocation. 

Dated:  July  26.  19»8. 
Jack  R.  Slokvis. 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
[FR  Doc.  88-172.=i2  Filed  7-29-«8;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  24 

[FHWA  Docket  No.  87-22] 
RIN  2125-AB85 

Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Regulation 
for  Federal  and  Federally-Assisted 
Programs;  Correction 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  proposed  rulemaking; 
correction. 

summary:  This  notice  corrects 
Appendix  A  and  Appendix  B  of  the 
notice  of  proposed  rulemaking  on  the 
Uniform  Act  of  1970  as  published  in  FR 
Doc.  88-16304  beginning  on  page  27598 
in  the  issue  of  Thursday,  July  21, 1988. 
This  notice  correctly  places  the  text  of 
§  24.404(b),  24.404(c),  and  24.503  in 
Appendix  A  and  removes  it  from 
Appendix  B,  "General,"  where  it  was 
inadvertently  misplaced. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Moore,  Chief,  Policy 
Development,  Office  of  Right-of-Way, 
HRW-11,  (202)  366-0116;  or  Reid  Alsop, 
Office  of  the  Chief  Counsel,  HCC^O, 
(202)  366-1371.  The  address  is  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 

The  FHWA  hereby  corrects  Appendix 
A  and  Appendix  B  of  49  CFR  24  as 
published  at  53  FR  27598  as  follows: 

The  text  of  §  24.404(b),  24.404(c),  and 
24.503  of  Appendix  A  and  the  text 
portion  of  Appendix  B  under  the 
heading  "General"  are  corrected  to  read 
as  follows: 

Appendix  A  to  Part  24— Additional 
Information 
***** 

Subpart  E— Replacement  Housing 
Payments 


§  24.404(b)    Basic  rights  of  persons  to  be 
displaceid. 

This  paragraph  affirms  the  right  of  a 
180-day  homeowner-occupant,  who  is 
eligible  for  a  replacement  housing 
payment  under  §  24.401,  to  a  reasonable 
opportunity  to  purchase  a  comparable 
replacement  dwelling.  However,  it 
should  be  read  in  conjunction  with  the 
definition  of  "owner  of  a  dwelling"  at 
§  24.2(n).  The  Agency  is  not  required  to 
provide  persons  owning  only  a 
fractional  interest  in  the  displacement 
dwelling  a  greater  level  of  assistance  to 
purchase  a  replacement  dwelling  than 
the  Agency  would  be  required  to 
provide  such  persons  if  they  owned  fee 
simple  title  to  the  displacement 
dwelling.  If  such  assistance  is  not 
sufficient  to  buy  a  replacement  dwelling, 
the  Agency  may  provide  additional 
purchase  assistance  or  rental  assistance. 

§  24.404(c)    Methods  of  providing 
replacement  housing. 

The  use  of  cost  effective  means  of 
providing  replacement  housing  is 
implied  throughout  the  subpart.  The 
term  "reasonable  cost"  is  used  here  to 
underline  the  fact  that  while  innovative 
means  to  provide  housing  are 
encouraged,  they  should  be  cost- 
effective. 

Subpart  F— Mobile  Homes 

§  24.503    Replacement  housing  payment 
for  180-day  mobile  homeowner-occupants. 

A  180-day  owner-occupant  who  is 
displaced  from  a  mobile  home  on  a 
rented  site  may  be  eligible  for  a 
replacement  housing  payment  for  a 
dwelling  computed  under  §  24.401  and  a 
replacement  housing  payment  for  a  site 
computed  under  §  24.402.  A  180-day 
owner-occupant  of  both  the  mobile 
home  and  the  site,  who  relocates  the 
mobile  home,  may  be  eligible  for  a 
replacement  housing  payment  under 
§  24.401  to  assist  in  the  purchase  of  a 
replacement  site  or,  under  §  24.402,  to 
assist  in  renting  a  replacement  site. 


Appendix  B  to  Part  24— Statistical 
Report  Form 

This  appendix  sets  forth  the  statistical 
information  collected  from  Agencies  in 
accordance  with  §  24.9(c). 

General 

1.  Report  coverage.  This  report  covers 
all  relocation  and  real  property 
acquisition  activities  under  a  Federal  or 
a  federally  assisted  project  or  program 
subject  to  the  provisions  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended  by  Pub.  L.  100-17, 101 
Stat.  132. 

2.  Report  period.  Activities  shall  be 
reported  on  a  Federal  Fiscal  Year  basis, 
i.e.,  October  1 — September  30. 

3.  Where  and  when  to  submit  report. 
Submit  an  original  and  two  copies  of 
this  report  to  {Name  and  Address  of 
Federal  Agency]  as  soon  as  possible 
after  September  30,  but  NOT  LATER 
THAN  NOVEMBER  15. 

4.  How  to  report  relocation  payments. 
The  full  amount  of  a  relocation  payment 
shall  be  reported  as  if  disbursed  in  the 
year  during  which  the  claim  was 
approved,  regardless  of  whether  the 
payment  is  to  be  paid  in  installments. 

5.  How  to  report  dollar  amounts. 
Round  off  all  money  entries  in  Parts  B 
and  C  to  the  nearest  dollar. 

6.  Statutory  references.  The  references 
in  Part  B  indicate  the  Section  of  the 
Uniform  Act  that  authorizes  the  cost. 

Part  A — Persons  Displaced 


Part  B — Relocation  Payments  and 
Expenses 

«        •        •        ♦        * 

Part  C—Real  Property  Acquisition 
Subject  to  Uniform  Act 

***** 

Issued  on:  )u!y  26, 1988. 
R.D.  Morgan, 
Executive  Director. 

[FR  Doc.  88-17192  Filed  7-29-88:  8:45  am) 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  d  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Goyemment  Printinq 
Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  beconr>e  available. 

A  checklist  of  current  CFR  volumes  contiprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  Is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 

donnestk:,  $148.75  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office. 

Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  a.m.  to  4;00  p.m.  eastern  time,  Monday— Friday 

(except  holidays). 
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300-End „ 13.00 

23  16.00 

24  Parts: 

0-199 15.00 

200-499 26.00 

500-699 9  50 

VOO-1699 19.00 

1700-End 15.00 

25  24.00 

26  Parts: 

§1  1.0-1-1.60 13.00 

§§  1.61-1.169 23  00 

§§  1.170-1.300 17  00 

§§  1.301-1.400 14  00 

§§  1  401-1.500 24.00 

*§§  1.501-1.640 15  00 

§§  1.641-1.850 17.00 

§§  1.851-1.1000 28  00 

§  §  1 .  1001-1 .  1400 16.00 

§§  1.1401-End 21.00 

2-29 19.00 

30-39 14.00 

40-49 13  00 

50-299 15.00 

300-499 15  00 

500-599 8.00 

600-End 6.00 

27  Parts: 

*1-199 „ 23.00 

200-End 13.00 

28  23.00 


Jon.  1,  1988 
Jon.  1,  1988 
Jan.  1,  1988 

Jan.  1,  1988 
Im.  1,  1918 
Jan.  1,  1988 

Jan.  1.  1988 
Jo*.  1,  1988 
Jon.  t.  1988 

Apr.  1,  1988 
Apr.  1,  1987 
Apr  1,  1987 

Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1.  1988 

Apr.  1.  1987 
Apr.  1.  1988 

Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1.  1988 

Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1.  1988 
Apr.  I,  1988 
Apr.  I,  1988 
Apr.  1.  1988 

Apr.  I,  1988 
Apr.  1,  1988 
Apr.  1,  1988 

Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 

Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  I,  1988 
Apr.  1.  1988 
Apt.  1.  1988 
Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1.  1988 
'  Apr.  1,  1980 
Apr.  1,  1988 

Apr.  1.  1988 
Apr.  1,  1987 
July  1.  1987 
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Title  Price 

29  Parts: 

0-99 16.00 

100-499 7.00 

500-899 24.00 

900-1899 10.00 

1900-1910 28.08 

1911-1925 6.50 

1926 10,00 

1927-End 23.00 

30  Parts: 

0-199 20.00 

200-699 8.50 

700-End 18.00 

31  Parts: 

0-199 12.00 

200-End 16.00 

32  Parts: 

1-39.  Vol.  1 15.00 

1-39,  Vol.  11 19.00 

1-39,  Vol.  Ill 18.00 

1-189 20.00 

190-399 23.00 

400-629 21.00 

630-699 13  00 

700-799 15.00 

800-End 16.00 

33  Parts: 

1-199 27.00 

200-£nd 19.00 

34  Parts: 

1-299 20.00 

300-399 11.00 

400-End 23.00 

35  9.00 

36  Parts: 

1-199 12.00 

200-End 19.00 

37  13.00 

38  Parts: 

0-17 21.00 

IS-End 16.00 

39  13.00 

40  Parts: 

1-51 : 21.00 

52 26.00 

53-60 24.00 

61-80 12.00 

81-99 25.00 

100-149 23.00 

150-189 18.00 

190-399 29.00 

400-424 22.00 

425-699 21.00 

700-Eiid 27.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,  1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  n.  Ports  6-19 13.00 

18,  Vol.  IM,  Ports  20-52 13.00 

19-100 13.00 

1-100 10.00 

101 23.00 

102-200 11.00 

201-End 8.50 


Revision  Date 

July  1, 

1987 

July  1, 

1987 

July  1. 

1987 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

July  1. 

1987 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

"July  1, 

1984 

Muly  1, 

1984 

<  July  1, 

1934 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

Muly  1. 

1986 

July  1, 

1987 

July  1, 

1987 

July  1. 

1987 

July  1, 

1987 

July  1, 

1987 

July  1. 

1987 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

July  1, 

1987 

July  1, 

,  1987 

July  1. 

,  1987 

July  1, 

,  1987 

July  1, 

,  1987 

July  I 

,  1987 

July  1 

,  1987 

July  1 

,  1987 

July  1 

,  1987 

July  1 

,  1987 

July  1 

,  1987 

July  1 

,  1987 

» July  1 

,  1984 

•  July  1 

,  1984 

«July  1 

,  1984 

•  July  1 

,  1984 

•July  1 

,  1984 

8  July  1 

,  1984 

«  July  1 

,  1984 

«  July  1 

,  1984 

•July  1 

,  1984 

•  July  1 

,  1984 

•  July  1 

,  1984 

Julyl 

,  1987 

July  1 

,  1987 

July  1 

,  1987 

Julyl 

,1987 

Title  Price       Revision  Date 

42  Parts: 

1-60 15  00  Oct.  1,  1987 

61-399 5  50  Oct.  1,  1987 

400-429 21.00  Oct.  1,  1987 

430-End 14.00  Oct   1,  1987 

43  Parts: 

1-999 15.00  Oct.  1,  1987 

1000-3999 24.00  Oct.  1,  1987 

4000-End 11  00  Oct.  1,  1987 

44  18  00  Oct.  1,  1987 

45  Parts: 

1-199 14.00  Oct.  1,  1987 

200-499 9.00  Oct.  1,  1987 

500-1199 18.00  Oct.  1,  1987 

1200-End 14.00  Oct.  1,  1987 

46  Parts: 

1-40 13.00  Oct.  1,  1987 

41-69 13.00  Oct.  1.  1987 

70-89 7.00  Oct.  1,  1987 

90-139 12.00  Oct.  1,  1987 

140-155 12  00  Oct.  1,  1987 

156-165 14.00  Oct.  1,  1987 

166-199 13.00  Oct.  1,  1987 

200-499 19.00  Oct.  1,  1987 

500-End 10.00  Oct.  1.  1987 

47  Parts: 

0-19 17.00  Oct.  1,  1987 

20-39 21.00  Oct.  1,  1987 

40-69 10.00  Oct.  1,  1987 

70-79 17.00  Oct.  1,  1987 

80-End 20.00  Oct.  1,  1987 

48  Chapters: 

1  (Ports  1-51) 26.00  Oct.  1.  1987 

1  (Ports  52-99) 16.00  Oct.  1.  1987 

2  (Ports  201-251) 17.00  Oct.  1,  1987 

2  (Ports  252-299) 15.00  Oct.  1.  1987 

3-6     17.00  Oct.  1.  1987 

7-14      24.00  Oct.  1,  1987 

15_End 23.00  Oct.  1,  1987 

49  Psrtsi 

1-99        '             10  00  Oct.  1,  1987 

100-177   25.00  Oct.  1,  1987 

178-199 19.00  Oct.  1,  1987 

200-399 17.00  Oct.  1,  1987 

400-999 22  00  Oct.  1,  1987 

1000-1199 17.00  Oct.  1,  1987 

1200-End 18.00  Oct.  1.  1987 

50  Parts: 

1-199             16.00  Oct.  1.  1987 

200-599     12.00  Oct   1.  1987 

600-End 14.00  Oct.  1,  1987 

CFR  Index  ond  findings  Aids 28.00  Jon.  1,  1988 

Complete  1988  CFR  set 595.00  1988 

Microfiche  CFR  Edition: 

Complete  set  (one-time  mailing) 125.00  1984 

Complete  set  (one-time  mailing) 1 15  00  1985 

Subscription  (mailed  os  issued) 185.00  1987 

Subscription  (mailed  os  issued) 185.00  1988 

Individool  copies 3.75  1988 

'  Becousc  fitte  3  is  on  annuo!  compilation.  H<is  voknn*  ond  oN  previous  voluines  shooW  be 
retoined  as  a  permanent  reference  source. 

'  No  amendments  to  this  volume  were  promulgated  during  the  period  Jan.  1 ,  1987  to  Dec 
31,  1987.  The  CFR  volume  issued  January  1.  1987,  should  be  retoined 

'  No  amendments  to  this  volume  were  promulgated  during  the  period  Apr.  1.  1980  to  March 
31,  1988.  The  CFR  volume  issued  os  of  Apr.  1,  1980.  shouW  be  retained. 

*  The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  o  note  only  tor  Parts  1-39 
inclusive.  For  the  hill  text  of  the  Defense  Acquisition  Regulatians  in  Ports  1-39.  consuH  the 
three  CFR  volumes  issued  as  of  July  1,  1984,  containing  those  parts. 

"No  amendments  to  this  volume  were  prwnulgoted  during  the  period  JJy  1,  1984  to  A«e 
30,  1988.  The  CFR  vohime  issued  as  of  July  1,  1986.  should  be  retained. 

•The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  o  note  only  for  Chapters  1  to 
49  inclusive.  For  the  hi!  text  of  procurement  regulotions  in  Chapten  1  to  49,  consult  the  eleven 
CFR  volumes  issued  as  of  July  1,  1984  containing  those  chapters. 


IV 
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counted  as  the  Hrst  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


A  G 


1988 


D*teofFR 
pubucation 

15  DAYS  AFTER 
PUeuCATKM 

30  DAYS  AFTER 
PUBLICATION 

45  DAYS  AFTER 
PUauCAVOH 

60  DAYS  AFTER 
PUBUCATION 

90  DAYS  AFTER 
PUBUCATION 

August  1 

August  16 

August  31 

September  15 

September  30 

October  31 

August  2 

August  17 

September  1 
September  2 
September  6 

September  16 

Octobers 

October  31 

Augusts 

August  18 
August  19 

September  19 

Octot)er3 

November  1 

August  4 

September  19 

Octobers 

November  2 

August  5 

August  22 

Septemtser  6 
September  7 
Septembers 

September  19 

October  4 

November  3 

August  8 

August  23 
August  24 

September  22 

October  7 

Augusts 

September  23 
September  26 

October  1 1 

November  7 

August  10 

August  25 

Septembers 

October  11 

August  1 1 

August  26 

September  12 

September  26 
September  26 

October  1 1 

November  9 

August  12 

August  29 

September  12 

October  11 

November  10 

August  15 

August  30 

September  14 
September  15 

Septemt)er  29 

October  14 

November  14 

August  16 

August  31 

September  30 

October  17 

Noveml)er  14 

August  17 

September  1 

September  16 
September  19 

Octobers 
Octobers 

October  17 

November  15 

September  2 

August  18 

October  17 

November  16 

August  19 

Septenk>er6 

September  19 

Octobers 

October  18 

November  17 

August  22 

September  6 
September  7 
Septembers 

Septemt)er  21 

October  6 

October  21 

November  21 

August  23 

September  22 
September  23 

October  7 

October  24 

November  21 

August  24 

October  11 

October  24 

November  22 

August  25 

September  9 
September  12 

September  26 

October  11 

October  24 

Novenrttier  23 

Augu^26 

September  26 

October  11 

October  25 
October  28 

August  29 

September  13 

Septemt)er28 
September  29 

October  13 

November  28 

September  14 

August  30 

October  14 
October17 

October  31 

November  28 

August  31 

September  15 

September  30 

October  31 

November  29 

UMI 


n  the 


TER 
ON 


31 


31 


jrl 


h2 


h3 


m 


»7 


ire 


tr9 


no 

r14 
r14 
15 
16 
17 
21 
21 


22 
23 
25 
28 
28 
29 


VOL 


ISS 


A  G 


1988 


UMI 


VOL 


A  G 


1988 


UMI 


8-2-8 
Vol.  S 


Unit 
Gov 

Prini 

SUPFF 
OF  DC 
Washir 


OFFIC 
Penalti 


8-2-88 
Vol.  53 


No.  148 


Tuesday 
August  2,  1988 


United  States 
Government 
Printing  Office 

SUPfRINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


,*::* 


*:*:*::*:^*.*:*****  *  ** 5 -DIGIT   48  lOp 


ft    FR    SERIA300S    NOV       SS 
'=^E«?IALS  PROCESSING 
l»'NIV    MICROFILMS    INTL 
30Q    N    ZEEB    RD 
ANN    ARBOR  MI        481  Ob 


R 


SECOND  CLASS  NEWSPAPER 


Postage  and  Fees  Paid 

U  S  Government  Printing  Oftice 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  lor  private  use,  $300 


VOL 


ISS 


A  G 


1988 


UMI 


8-2-88 
Vol.  52 
Pages 


8-2-88 

Vol.  53        No.  148 

Pages  28997-29218 


Tuesday 
August  2,  1988 


BEST  COPY  AVAILABLE 


II 


Federal  Register  /  Vol.  53.  No.  148  /  Tuesday.  August  2.  1988 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months  in  paper  form,  or 
$188.00  per  year,  or  $94.00  for  six  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402.  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 


How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 

Subscriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 

;>n?^783-3238 
275-3328 
275-3054 

Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

783-3238 
275-3328 
275-3050 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  subscriptions 


523-5240 
275-3328 
523-5240 


For  other  telephone  numt>ers,  see  (he  Reader  Aids  section 
al  the  end  of  this  issue. 


UMI 


Ill 


Contents 


Federal  Register  | 

Vol.  53.  No.  148 
Tuesday.  August  2.  1988 


Agriculture  Department 

See  Commodity  Credit  Corporation;  Federal  Criin 
Inspection  Service;  Food  and  Nutrition  S.-rvice 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Oklahoma,  29075 

Coast  Guard 

RULES 

Anchorage  regulations; 

Maryland,  29032 
Drawbridge  operations; 

District  of  Columbia,  29032 

Maryland  and  Virginia,  29034 
PROPOSED  RULES 

Ports  and  waterways  safety: 
Port  access  routes — 

Chesapeake  Bay,  VA;  correction,  29058 

Commerce  Department 

See  International  Trade  Administration 

Committee  for  the  Jmpiementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Macau,  29077 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Peanuts;  warehouse  storage  loans  and  handler  operations, 
28997 

Conservation  and  Renewable  Energy  Office 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Energy  Extension  Service  Advisory  Board,  29078 

Economic  Regulatory  Administration 

NOTICES 

Nature;  gas  exportation  and  imporlHtion: 
Pene'.ex  Petroleum,  Inc.,  29079 

Education  Department 

NOTICES 

Post  secondary  education: 

Guaranteed  student  loan,  SLS,  PLUS,  and  consolidation 
loan  programs;  special  allowances,  29077 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Office; 
Economic  Regulatory  Administration;  Energy 
Information  Administration;  Federal  Energy  Regulatory 
Commission;  Western  Area  Power  Administration 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements,  29078 
(2  documents) 


Grants  and  cooperative  agreement  awards: 
Combustion  Institute,  29078 

Energy  Information  Administration 

NOTICES 

P'orms;  availability,  etc.: 
Coal  survey.  29079 
Manufacturing  energy  consumption  survey.  29080 

Environmental  Protection  Agency 

RULES 

Advertising  of  unregistered  pesticides;  notification  to 

Agriculture  Secretary,  29037 
Hazardous  waste: 

Identification  and  listing — 
Exclusions,  290.38 
Toxic  substances: 

Polychlorinated  biphenyls  (PCBs) — 

Exclusions,  exemptions,  and  use  authorizations; 
correction.  29114 
PROPOSED  RULES 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  29058,  29067 
(2  documents) 
Solid  wastes: 

Building  insulation  products  containing  recovered 
materials;  Federal  procurement  guideline,  29166 
Water  pollution  control; 

National  primary  drinking  water  regulations — 
Public  water  system  supervision;  State  primary 
enforcement  authority,  29194 
NOTICES 
Meetings: 
Mineral  Fibers  Health  Assessment  Document;  draft 
review,  29085 
Solid  wastes: 

Municipal  solid  waste  in  U.S.,  characterization.  1960-2000 
(Update  1988);  report  availability,  29085 
Toxic  and  hazardous  substances  control: 
Asbestos-containing  materials  in  schools — 
Asbestos  management  plans  submission;  deadline 
deferral,  29210 
Piernanufacture  exemption  applications,  2908G 
Premanufacture  notice  receipts,  29086 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  29112 

Export  Administration 

See  International  Trade  Administration 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

McDonnell  Douglas,  28999 
Standard  instrument  approach  procedures,  29000 
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Federal  Communications  Commission 

RULES 

Common  carrier  services: 

National  security  and  emergency  preparedness;  internal 
responsibilities,  29053 
Radio  stations;  table  of  assignments: 

Indiana,  29056 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

New  York;  correction,  29053 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 
29088 

Federal  Energy  Regulatory  Commission  j 

RULES 

Natural  gas  companies  (Natural  Gas  Act): 
Sales  and  purchases  abandonment  under  expired, 
terminated,  or  modified  contracts,  29002 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Carnegie  Natural  Gas  Co..  29082 
MIGC.  INC.,  29082 

Mississippi  River  Transmission  Corp.,  29082 
Pine  Tree  Independent  School  District  Well  No.  2,  TX, 

29083 
Texas  Eastern  Transmission  Corp.,  29083,  29084 
(3  documents] 

Federal  Grain  Inspection  Service  < 

NOTICES 

Agency  designation  actions: 
Colorado,  Indiana,  and  Kansas.  29074 
Idaho  and  Utah,  29074 
Ohio  and  Virginia,  29075 

Federal  HIgtiway  Administration 

NOTICES 
Meetings: 
National  Motor  Carrier  Advisory  Committee,  29107 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 
Aloha  Pacific  Cruises  Limited  Partnership  et  al.,  29088 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  29112  I 

I 
Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
National  Railroad  Passenger  Corp.  (Amtrak),  29107 
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Federal  Register 

Vol.  53,  No.  148 
Tuesday.  August  2,  1988 


This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  whtch  is 
published   under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  tKX>ks  are  listed  In  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 

Federal  Employees  Health  Benefits 
Program;  Medically  Underserved 
Areas  for  1988 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  adopting  as  final 
its  interim  regulations  under  the  Federal 
Employees  Health  Benefits  (FEHB) 
Program  pertaining  to  benefits  for 
individuals  in  Medically  Underserved 
Areas.  The  interim  regulations 
announced  the  states  that  qualify  as 
Medically  Underserved  Areas  under  the 
FEHB  Program  for  1988. 

EFFECTIVE  DATE:  January  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Myers  (202)  632-4634. 
SUPPLEMENTARY  INFORMATION:  On 

January  14, 1988,  OPM  published  interim 
regulations  in  the  Federal  Register  (53 
FR  860)  to  announce  the  results  of  its 
annual  determination  of  the  states  that 
qualify  as  Medically  Underserved  Areas 
for  purposes  of  the  FEHB  Program.  The 
interim  regulations  were  effective 
January  1, 1988. 

No  comments  were  received  during 
the  comment  period. 

E.G.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees,  annuitants,  and  former 
spouses. 


List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedures.  Government  employees. 
Health  insurance. 
U.S.  Office  of  Personnel  Management. 
Constance  Homer, 
Director. 

1.  The  authority  citation  for  5  CFR 
Part  890  continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913:  §  890.102  also 
issued  under  5  U.S.C.  1104. 

2.  The  interim  regulations  amending  5 
CFR  890.701,  that  were  published  at  53 
FR  860  on  January  14. 1988.  are  adopted 
as  final  rules  without  change. 

[PR  Doc.  88-17314  Filed  8-1-88:  8:45  am] 
BILLING  CODE  632S-01-M 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1446 

[Amdt.  2] 

Peanut  Warehouse  Storage  Loans  and 
Handler  Operations  for  the  1986 
Through  1990  Crops 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts  with 
clarifying  revisions,  a  proposed  rule 
published  on  June  1, 1988  (53  FR  19923), 
concerning,  for  the  1988  through  1990 
crops  of  peanuts,  the  requirements  for 
the  furnishing  of  letters  of  credit  by 
peanut  handlers  to  insure  their 
compliance  with  regulations  governing 
the  handling  and  use  of  additional 
peanuts.  Also,  this  rule  permits  the 
Executive  Vice  President,  Commodity 
Credit  Corporation  (CCC),  to  extend  the 
deadline  for  the  filing  of  letters  of  credit 
to  permit  handlers  time  to  acquire 
adequate  financing. 
effective  date:  August  2. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L  Kincannon.  Peanut  Operations 
Branch,  Tobacco  and  Peanuts  Division, 
ASCS,  USDA,  P.O.  Box  2415, 
Washington,  D.C.  20013,  telephone  202- 
382-0152. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
USDA  procedures.  Executive  Order 
12291,  and  Secretary's  Memorandum  No. 


1512-1,  and  has  been  classified  "not 
major."  It  has  been  determined  that  this 
rule  will  not  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  industries. 
Federal.  State  or  local  government 
agencies,  or  geographical  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
makets.  The  information  collection 
requirements  contained  in  this 
regulation  and  information  requests 
authorized  by  this  regulation  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
OMB  Number  0560-0024. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  rule 
applies  are:  Title — Commodity  Loans 
and  Purchases.  Number — 10.051.  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553,  or  any 
other  provision  of  law,  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  County 
Officials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

Section  359(p)  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
requires  that  a  peanut  handler  submit 
adequate  financial  guarantees  to  ensure 
the  handler's  compliance  with  the 
obligation  to  export  "additional" 
peanuts.  For  this  purpose,  7  CFR 
1446.106  sets  forth  requirements  for  the 
submission  by  handlers  of  letter  of 
credit,  and  includes  a  provision 
requiring  higher  letters  of  credit  for 
handlers  with  a  history  of  peanut 
program  violations. 
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A  rule  published  in  the  Federal 
Register  (53  FR  19923),  on  June  1, 1988. 
proposed  amendments  to  §  1446.106 
which  set  forth  rules  for  determining 
when  such  increases  would  be  required. 

Comments 

A  total  of  four  comments  were 
received  by  July  5, 1988,  in  response  to 
the  proposed  rule. 

One  respondent  favored  the  proposed 
rule  as  published.  Two  respondents 
generally  supported  the  proposed  rule 
but  suggested  modifications.  One 
respondent  supported  the 
recommendations  of  another  respondent 
but  requested  clarification  of  certain 
language  contained  in  the  proposed  rule. 

Two  respondents  suggested  that  the 
final  rule  make  clear  that  the  letter  of 
credit  shall  be  increased  by  10  percent 
(or  5  percent  under  certain  conditions) 
for  each  of  the  three  preceding  crop 
years  with  respect  to  which  a  handler 
has  been  assessed  penalties  for  program 
violations.  The  rule  has  been  clarified 
concerning  this  point. 

One  respondent  requested 
clarification  of  the  terms  "related 
individual,"  or  "related  entity,"  or 
"associated  with  another  handler"  as 
used  in  the  proposed  rule.  The  final  rule 
specifies  that  the  Executive  Vice 
President.  CCC,  shall  determine  if  a 
handler  is  considered  related  to,  or 
associated  with,  another  individual, 
handler  or  other  entity  involved  in  a 
penalty  assessment.  These 
determinations  will  take  into  account 
such  factors  as  deemed  needed  to 
prevent  avoidance  of  letter  of  credit 
requirements  through  reorganizations  as 
well  as  other  situations  where 
"relatedness"  may  have  an  effect  on 
insuring  compliance  with  additional 
peanut  requirements. 

One  respondent  felt  that,  as  long  as  a 
penalty  was  being  challenged 
administratively  or  in  court,  there 
should  be  no  increase  in  the  letter  of 
credit  based  on  the  penalty.  This 
suggestion  was  not  adopted  in  the  final 
rule.  Such  a  provision  would  encourage 
a  handler  with  a  penalty  assessment  to 
challenge  the  assessment  solely  to  delay 
an  increase  in  the  letter  of  credit 
amount. 

One  respondent  contested  the 
determination  set  out  in  the  proposed 
rule  that  the  rule  would  not  have 
significant  adverse  effects  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  the  export  market.  The  final  rule, 
which  maintains  the  substantive 
provisions  of  the  proposed  rule,  does 
not,  as  was  the  case  with  the  proposed 


rule,  adversely  affect  a  handler's  ability 
to  compete  in  the  export  market. 
Increases  in  letter  of  credit  requirements 
above  minimum  levels  for  nonphysical 
and  physical  supervision  will  apply  only 
to  handlers  with  a  history  of  peanut 
program  violations.  Therefore,  handlers 
themselves  control  whether  an 
increased  letter  of  credit  is  required. 

One  respondent  requested 
clarification  of  the  provision  in  the 
proposed  rule  that  permitted  the 
Executive  Vice  President,  CCC,  in  his 
discretion,  to  permit  waiver  of  the 
requirements  that  letter  of  credit 
determinations  will  be  based  on  facts  as 
they  exist  as  of  June  1  of  the  calendar 
year  in  which  the  letter  of  credit  is  to  be 
supplied,  if  adequate  security  is 
presented.  As  indicated  in  the  proposed 
rule's  supplementary  information,  this 
was  designed  to  cover  the  special  letter 
of  credit  increase  for  unpaid  penalties. 
The  rule  itself  has  been  clarified  in  this 
respect. 

One  respondent  asked  whether  a 
penalty  reduction  would  effect  the 
quantity  of  peanuts  considered  involved 
in  a  violation  for  letter  of  credit 
purposes.  No  clarification  of  the  rule 
was  deemed  needed  on  this  point.  A 
reduction  does  not  effect  the  quantity  of 
peanuts  involved  in  the  violation  unless 
such  a  recalculation  of  quantity  was, 
itself,  the  basis  of  the  reduction. 
However,  the  final  rule,  like  the 
proposed  rule,  provides  for  lesser  letter 
of  credit  increases  where  penalties  have 
been  reduced  and  paid.  Also,  like  the 
proposed  rule,  the  final  rule  provides, 
for  violations  involving  paid  penalties, 
that  increases  in  the  letter  of  credit  will 
be  required  only  with  respect  to  certain 
types  of  violations.  Hence,  a  penalty 
reduction  could  also  affect  the  letter  of 
credit  amount  if  the  penalty  reduction 
involved  a  muterial  redetermination  of 
the  nature  of  the  violations  themselves. 

The  final  rule  reorganizes  the 
proposed  rule  and  makes  technical 
corrections  in  the  rule  as  well  as  the 
other  clarifying  revisions  indicated 
above.  In  addition,  a  provision  has  been 
added  providing  that  the  Executive  Vice 
President,  CCC,  may  extend  the 
deadline  for  the  filing  of  letters  of  credit 
by  handlers.  This  authority  is 
particularly  necessary  with  respect  to 
the  current  crop  year  as.  otherwise,  all 
initial  financing  would  have  to  be 
complete  by  July  31, 1988. 

List  of  Subjects  in  7  CFR  Part  1448 

Loan  programs — Agriculture,  Peanuts, 
Price  support  programs.  Warehouse. 


Final  Rule 

Accordingly,  Title  7,  Subtitle  B, 
Chapter  XIV,  Part  1446,  Subpart-Peanut 
Warehouse  Storage  Loans  and  Handler 
Operations  for  the  1986  Through  1990 
Crops,  is  amended  as  follows: 

PART  1446— (AMENDED] 

1.  The  authority  citation  for  Subpart- 
Peanut  Warehouse  Storage  Loans  and 
Handler  Operations  for  the  1986 
Through  1990  Crops  is  revised  to  read  as 
follows: 

Authority:  15  U.S.C.  7l4b  and  c:  7  U.S.C. 
1441, 1421  et  seq.:  7  U.S.C.  1359. 1375. 

2.  Section  1446.106  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  1 446. 106    Letter  of  credit. 

***** 

(b)  Increased  letter  of  credit  based  on 
performance  record.  For  the  1988 
through  1990  crop  years,  the  amount  of 
the  letters  of  credit  required  to  be 
submitted  under  paragraph  (a)  of  this 
secUon  by  any  handler  who  has  a  poor 
performance  record,  as  evidenced  by 
previous  penalty  assessment  for 
violations  of  the  provisions  of  this  part, 
or  who  is  associated  with  another 
handler  who  has  such  a  record,  shall  be 
increased  to  an  amount  CCC  determines 
necessary  to  assure  compliance  with 
this  part,  such  amount  of  increase  to  be 
determined  in  accordance  with  the 
guidelines  set  forth  in  paragraph  (c)  of 
this  section. 

(c)  Guidelines  for  increasing  letters  of 
credit.  (1)  With  respect  to  the 
establishment  of  letters  of  credit  for 
each  of  the  1988  through  1990  crop  years, 
if  the  handler  and/or  related  entity  was 
assessed  penalties  for  program 
violations  for  any  of  the  previous  three 
crop  years,  the  percentage  of  the  pounds 
of  contracted  peanuts  to  which  the 
support  differential  specified  in 
paragraph  (a)  of  this  section  shall  be 
applied,  shall  be  increased  by  10  percent 
for  each  and  every  year  of  the  three- 
year  period  in  which  such  a  penalty  was 
assessed,  except  that: 

(i)  The  increase  in  the  percentage  of 
contracted  peanuts  to  which  the  support 
differential  is  applied  which  is 
attributable  to  violations  for  a  particular 
crop  year  shall  be  5  percent  rather  than 
10  percent  if,  for  all  violations  for  that 
crop  year: 

(A)  The  penalties  were  reduced  by  the 
Executive  Vice  President,  CCC,  and 
paid:  or 
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(B)  Less  than  120  days,  or  such  further 
period  as  established  by  the  Executive 
Vice  President,  have  passed  since  the 
penalty  assessment  was  made  by  the 
CCC  Contracting  Officer. 

(ii)  Previous  penalty  assessments 
which  have  been  paid  shall  not  be 
considered  as  part  of  the  violation 
history  for  any  crop  year  if: 

(A)  The  violations  do  not  involve  the 
importation  of  additional  peanuts,  or  the 
failure  to  properly  dispose  of  additional 
peanuts;  and 

(B)  The  total  violations  for  any  crop 
year  by  the  handler,  and  related 
individuals  or  entities,  involved  less 
than  100,000  pounds  of  peanuts. 

(iii)  If  there  are  penalties  assessed 
against  the  handler  and/or  related 
individual  or  entity,  as  determined  by 
the  Executive  Vice  President,  CCC,  for 
any  crop  year  for  any  violation  of  this 
part  of  any  kind  (including,  but  not 
limited  to  those  identified  in  paragraph 
{c)(l)(ii)  of  this  section)  which  remain 
unpaid  more  than  120  days  after  the 
assessment  was  made  by  the  CCC 
Contracting  Officer,  the  amount  of  the 
letter  of  credit  otherwise  required  by 
this  paragraph  for  any  of  the  1988  and 
subsequent  crops  shall  be  increased  by 
the  amount  of  the  unpaid  assessment. 

(2]  References  to  unpaid  penalties  in 
paragraph  (c)(1)  of  this  section  shall 
include  associated  unpaid  interest  and 
unpaid  late  payment  charges. 

(3)  Letter  of  credit  determinations 
under  this  section  for  the  1988  and 
subsequent  crop  years  shall  be  made 
based  upon  the  facts  as  they  exist  on 
June  1  of  the  calendar  year  in  which  the 
letter  of  credit  is  to  be  supplied. 
However,  the  Executive  Vice  President, 
CCC,  in  his  discretion,  may  waive  the 
increase  required  under  paragraph 
(c)(l)(iii)  of  this  section  upon  the 
presentment  of  adequate  security  as 
determined  acceptable  by  the  Executive 
Vice  President,  CCC.  Further, 
notwithstanding  any  other  provision  of 
this  section,  the  Executive  Vice 
President,  CCC,  may  extent  the  time  for 
filing  of  the  required  letter  of  credit  if 
such  an  extension  is  deemed  needed  to 
allow  handlers  sufficient  time  to  acquire 
the  necessary  financing. 
***** 

Signed  at  Washington.  DC  on  {uly  29. 1988. 

Earle  |.  Bedenbaugh, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  88-17495  Filed  7-29-88;  5:02  pm) 

BILUNQ  CODE  3410-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-NM-95-AD;  Amdt  39-5991] 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-10-30,  -30F,  -40, 
and  KC-10A  (Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-10-30,  -30F,  -40,  and  KC-lOA 
(Military)  series  airplanes,  which 
requires  all  landing  gear  brakes  be 
inspected  for  wear,  and  replaced  if  the 
wear  limits  prescribed  in  this  AD  are  not 
met.  This  amendment  is  prompted  by  a 
recent  report  where  a  Model  DC-10-30 
series  airplane  executed  a  rejected 
takeoff  and  was  unable  to  stop  on  the 
runway.  Subsequent  investigation  has 
revealed  that  a  majority  of  the  brakes  on 
the  airplane  were  close  to  their  wear 
limits,  which  may  have  contributed  to 
the  incident.  This  condition,  if  not 
corrected,  could  result  in  the  failure  of 
the  landing  gear  brakes  and  overrun  of 
the  runway  by  the  airplane. 
dates:  Effective  August  20, 1988. 
ADDRESSES:  There  is  no  applicable 
service  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  E.S.  Chalpin,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Northwest  Mountain  Region, 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach,  California  90806;  telephone  (213) 
98ft-5335, 

SUPPLEMENTARY  INFORMATION:  Recently, 
a  Model  DC-10-30  series  airplane 
executed  a  rejected  takeoff  (RTO) 
following  a  takeoff  warning  indication  in 
the  cockpit.  The  airplane  stopped 
approximately  1,000  feet  beyond  the  end 
of  the  runway.  Prior  to  this  incident,  a 
maintenance  inspection  of  the  ten 
brakes  on  the  airplane  revealed  that 
eight  brakes  were  near  wear  limits. 
Subsequent  to  the  incident,  on  these 
eight  brakes,  there  were  two  failed 
pistons,  one  on  each  of  the  two 
hydraulic  systems.  O-rings  in  the  pistons 
were  damaged  by  the  extension  of  the 
piston  beyond  its  normal  limits.  After 
the  loss  of  the  O-rings.  hydraulic  fluid 
was  released  and  braking  action  was 
ineffective. 

The  FAA  has  determined  that  the  fact 
that  the  brakes  were  at  or  near  their 
wear  limits  may  have  contributed  to  the 


incident.  This  condition,  if  not  corrected, 
could  result  in  the  failure  of  the  main 
landing  gear  brakes  and  overrun  of  the 
runway  by  the  airplane. 

In  light  of  this,  the  FAA  has 
determined  that  the  brake  wear  limits 
prescribed  in  the  McDonnell  Douglas 
DC-10-30  Maintenance  Manual  are  not 
acceptable. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD,  applicable  to 
all  McDonnell  Douglas  Model  DC-10-30, 
-30F,  -40,  and  KC-lOA  (Military) 
airplanes,  requires  the  inspection  of 
main  landing  gear  brakes  to  the  wear 
limits  set  forth  in  this  AD,  and  the 
replacement,  prior  to  further  flight,  of 
any  brakes  which  are  determined  not  to 
be  within  these  limits.  Subsequently, 
these  limitations  must  be  utilized  in  lieu 
of  those  called  out  in  the  maintenance 
manual. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  herein  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  110,34;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-10-30,  -30F,  -40,  and 
KC-lOA  (Military)  series  airplanes, 
certificated  in  any  category.  Compliance 
required  as  indicated  unless  previously 
accomplished. 

To  prevent  the  loss  of  main  landing  gear 
brake  effectiveness,  accomplish  the 
following: 

A.  Within  30  days  after  the  effective  date 
of  this  Airworthiness  Directive  (AD),  inspect 
the  brakes  for  wear.  If  the  brake  wear  is 
greater  than  the  following  limits,  replace  the 
brake  with  one  within  limits  prior  to  further 
flight.  Thereafter,  these  limits  must  be 
maintained: 

1.  For  Goodyear/Ix)ral  Systems  part 
numbers  5000758-2.  -3,  and  -5  the  maximum 
brake  wear  limit  is  1.50  inches. 

2.  For  Goodyear/Loral  Systems  part 
numbers  5000758-4,  -6,  and  -10  the  maximum 
brake  wear  Umit  is  1.75  inches. 

B.  Within  30  days  after  the  effective  date  of 
this  AD,  incorporate  the  wear  limits  listed  in 
paragraph  A.,  above.,  into  the  FAA-approved 
maintenance  inspection  program. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  Amendment  becomes  effective 
August  20. 1988. 

Issued  in  Washington,  DC,  on  July  26, 1988. 
M.C.  Beard. 

Director,  Office  of  Airworthiness. 
(FR  Dor.  88-17353  Filed  7-28-88;  2:42  pm| 

MLUNQ  COOC  4t10-13-Ma 


14  CFR  Part  97 

[Docket  No.  25668;  Amdt  Na  1379] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATE:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Note:  Incorporation  by  reference — 
approved  by  the  Director  of  the  Federal 
Register  on  Decemb>er  31, 1980,  and 
reapproved  as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230).  Air 


Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  forms  are 
identified  as  FAA  forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
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to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington,  DC  on  July  22, 1988. 
Rol>erl  L.  Goodrich, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  g.m.t.  on  the  dates 
specified,  as  follows: 

PART  97— [AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354(a),  1421.  and 
1510;  49  use.  106(g)  (revised.  Pub.  L.  97-449, 
Januarv'  12. 1983;  and  14  CFR  11.49(b)(2)). 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV:  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*   *  '  Effective  October  20.  1988 

Anvik,  AK— Anvik,  NDB  RWY  35,  Orig. 
Fresno,  CA — Fresno  Air  Terminal,  VOR 
or  TACAN  RWY  llL,  Amdt.  10 


Fresno,  CA — Fresno  Air  Terminal,  LOC 

EC  RWY  IIL,  Amdt.  7 
Fresno,  CA — Fresno  Air  Teiminal,  NDB 

RWY  29R,  Amdt.  22 
Fresno,  CA — Fresno  Air  Terminal.  ILS 

RWY  29R,  Amdt.  30 
Corning,  lA— Coming  Muni,  NDB  RWY 

17,  Orig. 
Athens/Albany,  OH — Ohio  University, 

LOC  RWY  25,  Amdt.  1 
Athens/Albany,  OH — Ohio  University, 

NDB  RWY  25,  Amdt.  7 
Milford,  UT— Milford  Muni,  VOR-A. 

Amdt.  3 

*  *  '  Effective  September  22.  1988 

Shishmaref,  AK — New  Shishmaref,  NDB 

RWY  5,  Orig. 
Shishmaref,  AK— New  Shishmaref,  NDB 

RWY  23,  Orig. 
Chicago.  IL— Chicago-O  Hare  Intl,  NDB 

RWY  27R,  Amdt.  21 
Chicago,  IL— Chicago-O  Hare  Intl,  ILS 

RWY  27R,  Amdt.  23 
Council  Bluffs,  lA — Council  Bluffs  Muni, 

VOR-A.  Amdt.  3 
Dension.  lA— Denison  Muni,  NDB  RWY 

30,  Amdt.  3 
Shenandoah,  lA — Shenandoah  Muni. 

VOR/DME  RWY  12.  Amdt.  2 
Shenandoah,  lA — Shenandoah  Muni, 

NDB  RWY  30.  Amdt.  10 
Covington/Cincinnati.  OH,  KY — Greater 

Cincinnati  InU.  ILS  RWY  27L,  Amdt.  9 
Covington/Cincinnati,  OH,  KY — Greater 

Cincinnati  Intl.  ILS  RWY  36,  Amdt.  33 
Great  Harrington,  MA — Great 

Barrington,  NDB-A.  Amdt.  4 
Marthas  Vineyard,  MA — Marthas 

Vineyard.  VOR  RWY  6,  Amdt.  5 
Marthas  Vineyard,  MA — Marthas 

Vineyard,  ILS  RWY  24,  Amdt.  8 
Nantucket,  MA — Nantucket  Memorial, 

VORRWY24,  Amdt.  11 
Nantucket,  MA — Nantucket  Memorial, 

NDB  RWY  24,  Amdt.  9 
Nantucket.  MA — Nantucket  Me.morial, 

ILS  RWY  24,  Amdt.l3 
Hutchinson,  MN — Hutchinson  Muni- 
Butler  Field,  NDB  RWY  15,  Amdt.  2 
Grand  Island,  NE — Central  Nebraska 

Regional,  VOR  RWY  13,  Amdt.  17 
Grand  Island,  NE — Central  .Nebraska 

Regional,  VOR  RWY  17,  Amdt.  21 
Grand  Island,  NE — Central  Nebraska 

Regional,  VOR/DME  RWY  31, 

Amdt.  5 
Grand  Island,  NE — Central  Nebraska 

Regional.  VOR/DME  RWY  35, 

Amdt.  13 
Grand  Island,  NE — Central  Nebraska 

Regional,  LOC/DME  BC  RWY  17, 

Amdt.  7 
Grand  Island,  NE — Central  Nebraska 

Regional,  NDB  RWY  35,  Amdt.  6 
Grand  Island,  NE — Central  Nebraska 

Regional,  ILS  RWY  35,  Amdt.  7 


O'Neill,  NE— The  O'Neill  Municipal 

Airport— John  L.  Baker  Field.  VOR 

RWY  13,  Amdt.  4 
O'Neill,  NE— The  O'Neill  Municipal 

Airport— John  L.  Baker  Field,  VOR 

RWY  31,  Orig. 
Buffalo,  NY— Greater  Buffalo  Intl,  NDB 

RWY  23,  Amdt.  15 
Buffalo,  NY— Greater  Buffalo  Intl.  ILS 

RWY  23,  Amdt.  28 
Greenville,  NC— Pitt-Greenviiie,  SDF 

RWY  19,  An-dt.  5 
Greenville,  NC— Pitt-Greenville,  NDB 

RWY19,  Amdt.  11 
Columb  :' .  OH — Port  Columbus  Intl, 

LOC  BC  RWY  28R,  Amdt.  5 
Columbus,  OH — Port  Columbus  Intl, 

NDB  RWY  lOL,  Amdt.  5 
Columbus,  OH — Port  Columbus  Intl, 

NDB  RWY  lOR,  Amdt.  5 
Columbus,  OH— Port  Columbus  Intl  ILS 

RWY  lOL,  Amdt.  13 
Columbus,  OH — Port  Columbus  Intl,  ILS 

RWY  lOR,  Amdt.  4 
Clemson,  SC — Clemson-Oconee  County, 

NDB-A,  Amdt.  5 
Lancaster,  TX— Lancaster,  NDB  RWY 

31,  Orig.,  CANCELLED 
Bryce  Canyon.  UT — Bryce  Canyon, 

VOR-A,  Amdt.  6 
Monroe,  Wl-^onroe  Muni,  VOR/DME 

RWY  30,  Amdt.  6 
Monroe,  WI — Monroe  Muni,  RNAV 

RWY  12,  Amdt.  3 
Laramie,  WY — General  Brees  Field. 

VOR  or  TACAN  RWY  12,  Amdt.  5 
Laramie,  WY — General  Brees  Field, 

VOR/DME  or  TACAN  RWY  30. 

Amdt.  6 

*  *   '  Effective  August  25.  1988 

Eufaula.  AL— Weedon  Field,  VOR  RWY 

18,  Amdt.  7 
Chicago  IL— Chicago-O  Hare  Intl,  NDB 

RWY  32R,  Amdt.  19 
Chicago  IL— Chicago-O  Hare  Intl,  ILS 

RWY  32R.  Amdt.  19 
Fort  Wayne,  IN — Fort  Wayne  Muni/ 

Baer  Fid/,  VOR  RWY  9,  Amdt.  12, 

CANCELLED 
Fort  Wayne,  IN — Fort  Wayne  Muni/ 

Baer  Fid/,  RADAR-1.  Amdt.  23 
Henderson,  KY — Henderson  City- 
County,  NDB  RWY  9,  Amdt.  2 
Roxboro.  NC — Person  County,  NDB 

RWY  6.  Orig. 
Gruver,  TX— Gruver  Muni,  NDB  RWY 

20,  Amdt.  1,  CANCELLED 

*  *  '  Effective /uly  19,  1988 

Greenville,  ME — Greenville  Muni,  NDB 

RWY  14,  Amdt.  3 
Greenville,  ME — Greenville  Seaplane 

Base,  NDB-A,  Amdt.  3 

*  *  '  Effective  July  18.  1988 

Harian,  lA— Harlan  Muni.  NDB  RWY  33. 
Amdt.  2 
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*  *  '  Effective  July  15,  1988 

Meriden.  CT— Meriden  Markham  Muni, 

VOR  RWY  36.  Amdt.  2 
Meriden,  CT — Meriden  Markham  Muni, 

NDB  RWY  36.  Amdt.  6 

*  *  *  Effective  July  13.  1988 

Miami.  FI^Miami  Intl.  VOR  RWY  12. 

Amdt.  28 
Miami.  Fl^Miami  Intl.  ILS  RWY  12, 

Amdt.  2 

*  •  '  Effective  July  8,  1988 

Lake  Charles,  LA — Chennault  Industrial 
Airpark.  ILS  RWY  15R.  Amdt.  1 

Augusta.  ME— Augusta  State.  VOR/ 
DME  RWY  17.  Amdt.  4 

Augusta.  ME— Augusta  State.  ILS  RWY 
17.  Amdt.  1 

[FR  Doc  8&-17354  Filed  8-1-88;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  157 

[Order  Na  490-A;  Docket  No.  RM87-16- 
001] 

Abandonment  of  Sales  and  Purchases 
of  Natural  Gas  Under  Expired, 
Terminated,  or  Modified  Contracts 

Issued  July  22. 1988. 

AGENCY:  Federal  Energy  Regulatory 

Commission;  DOE. 

ACTION:  Order  denying  rehearing  and 

clarifying  final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
denying  rehearing  of  Order  No.  490,  53 
FR  4121  (Feb.  12. 1988).  FERC  Statutes  & 
Regulations.  Regulations  Preambles 
\  30,797  (1988).  and  clarifying  the  final 
rule.  The  final  rule,  which  became 
effective  April  12, 1988.  permits 
abandonment  of  certain  sales  and 
purchases  under  the  Natural  Gas  Act  by 
both  sellers  and  purchasers  where  the 
underlying  contract  term  has  expired,  or 
the  contract  has  been  terminated  or 
modified  with  respect  to  the  sales 
obligations  by  mutual  agreement  of  the 
parties.  Similarly,  where  the  sales  or 
purchase  obligation  has  been 
unilaterally  reduced,  suspended  or 
terminated  by  the  exercise  of  a 
contractual  provision,  abandonment  is 
authorized  to  the  extent  of  the 
contractually  authorized  adjustment  of 
takes  or  deliveries.  The  order  makes  no 
substantive  change  in  the  final  rule,  but 
addresses  a  number  of  questions 
concerning  the  operation  of  the  rule  and 


its  relations  to  existing  limited  term 
abandonments. 

EFFECTIVE  DATE:  July  22. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Jacob  Silverman  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20426,  Telephone: 
(202)  357-8315. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  The 
full  text  of  this  Order  Denying  Rehearing 
is  available  on  CIPS  for  10  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  1000. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Befo'-e  Commissioners:  Martha  O.  Hesse, 
Chairman;  Anthony  G.  Sousa.  Charles  G. 
Stalon  and  Charles  A.  Trabandt. 

Order  Denying  Rehearing  and  Clarifying 
Final  Rule 

/.  Introduction 

On  February  5, 1988,  the  Commission 
issued  the  final  rule  in  this  docket. 
Order  No.  490  (the  rule),  which  became 
effective  April  12, 1988.'  This  order 
amended  the  Commission's  regulations 
to  provide  for  abandonment,  on  a 
generic  basis,  of  certain  sales  and 
purchases  under  section  7(b)  of  the 
Natural  Gas  Act  (NGA).  The 
Commission  received  thirty-six  timely 
requests  for  rehearing  listed  in 
Appendix  A.*  One  party,  American 


Public  Gas  Association,  also  sought  a 
stay  of  Order  No.  490. 

On  April  4. 1988.  the  Commission 
issued  an  order  granting  rehearing  solely 
for  the  purpose  of  further  consideration 
of  the  rehearing  requests  and  denying 
the  motion  for  a  stay.' 

//.  Background 

The  rule  authorizes  abandonment  by 
both  sellers  and  purchasers  where  the 
underlying  contract  term  has  expired,  or 
where  the  sales  and  purchase 
obligations  have  been  terminated  or 
modified  by  mutual  agreement  of  the 
parties.*  Similarly,  where  the  sales  or 
purchase  obligation  has  been 
unilaterally  reduced,  suspended  or 
terminated  by  the  exercise  of  a 
contractual  provision,  abandonment  is 
authorized  to  the  extent  of  the 
contractually  authorized  adjustment  of 
takes  or  deliveries.  When  a  contract  has 
expired  or  been  terminated,  either  party 
to  the  contract  may,  upon  thirty  (30) 
days  written  notice,  abandon  its  service 
obligation  to  sell  or  purchase  the  gas. 
The  abandonment  is  automatically 
effective  in  accordance  with  the  notice 
given.  If  the  parties  agree  to  terminate 
the  contract  or  to  modify  their  sales  and 
purchase  obligations  under  the  contract, 
the  abandonment  is  effective  in 
accordance  with  the  parties'  agreement. 
Where  there  is  unilateral  abandonment, 
the  abandoning  party  must  notify  the 
Commission  of  the  abandonment  within 
thirty  (30)  days  of  the  effective  date  of 
abandonment.  When  abandonment 
occurs  by  mutual  agreement,  the  former 
purchaser  must  notify  the  Commission 
within  thirty  (30)  days  of  the  effective 
date  of  abandonment. 

The  rule  differs  from  the  proposed 
rule  in  two  respects,*  and  clarifies  that 
the  rule  will  apply  where  the  contract 
permits  one  party  to  the  contract  to 
reduce,  suspend  or  terminate  its 
purchase  or  sales  obligation,  such  as  by 
the  exercise  of  a  "market  out"  clause. 
First,  the  rule  provides  that  it  will  be 
applicable  to  all  first  sales,  including 
first  sales  to  local  distribution 
companies  (LDC's).*  The  Commission 


'  53  FR  4121  (Feb.  12. 1988).  FERC  Statutes  * 
Regulations.  Regulations  Preambles  |  30.797  (1988). 

''  On  April  5. 1988.  as  amended  April  25. 1988.  the 
Producer-Marketer  Transportation  Group  (PMTC) 
filed  a  Motion  for  Clarification.  In  addition,  a 
number  of  requests  for  rehearing  stale  they  also 
seek  clarification.  However,  only  the  requests  of 
Anadarko  Petroleum  Corp.  and  Indicated  Producers 
(IP)  actually  seek  clarincation.  The  others  actually 
seek  modification  of  the  rule. 


^  43  FERC  H  61.010.  53  FR  11.845  (April  11.  1988). 

*  We  should  again  note  that  the  rule  also  applies 
to  arrangements  for  less  than  permanent 
abandonment. 

»  Notice  of  Proposed  Rulemaking  (NOPR).  52  FR 
18.703  (May  19. 1988).  FERC  Statutes  S  Regulations 
[Proposed  Regulations  1982-1987)  \  32.441  (1987). 

'  The  rule  is  also  applicable  to  purchases  under 
contracts  between  pipelines. 
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explained  that  if  sales  to  LDC's  were 
excluded,  producers  might  be  deterred 
from  entering  into  new  contracts  with 
LDC's  because  they  would  require 
specific  Commission  approval  to 
abandon  such  sales,  and  LDC's  might  be 
deprived  of  the  benefit  of  the  released 
supplies  of  gas.  The  Commission  noted 
that  most  sales  by  producers  to  LDC's 
are  of  recent  origin,  and  thus  it  is 
unlikely  that  many  such  contracts  would 
be  terminating  in  the  near  future,  nor 
would  they  likely  involve  the  sale  of 
relatively  low-priced  gas.  None  of  the 
requests  for  rehearing  raise  any  issue 
with  respect  to  this  change. 

Second,  under  the  proposed  rule, 
abandonment  of  purchases  by  a  pipeline 
from  a  producer  would  be  conditioned 
upon  that  pipeline  providing 
transportation  of  the  abandoned  gas. 
However,  in  the  final  rule  the 
Commission  decided  that  only  pipelines 
that  have  accepted  a  blanket  certificate 
of  public  convenience  and  necessity 
authorizing  transportation  of  gas  under 
§  284.221  of  the  Commission's 
regulations  ^  may  unilaterally  abandon 
purchases  under  expired  contracts.  The 
Commission  reasoned  that  allowing  only 
Part  284  blanket  carriers  to  abandon 
unilaterally  will  help  assure  that  the 
pipelines'  customers  will  have  access  to 
the  abandoned  gas  supplies.  As  Part  284 
carriers,  the  pipelines  will  be  subject  to 
the  nondiscriminatory  access  condition 
in  §  §  284.8  and  284.9  of  the  regulations, 
and  will  not  be  able  to  discontinue 
transportation  without  the  Commission's 
authorization.  Moreover,  because  the 
rule  does  not  mandate  transportation 
when  the  producer  initiates 
abandonment,  to  ensure  that  the  rule 
does  not  act  as  a  disincentive  to 
pipelines'  becoming  Part  284 
transporters,  only  pipelines  that  have 
accepted  blanket  certificates  under  Part 
284  will  be  eligible  to  exercise  the  right 
to  abandon  purchases  unilaterally. 

///.  The  Rationale  for  the  Rule 

The  Commission  concluded  that  under 
the  conditions  created  by  the  Natural 
Gas  Policy  Act  of  1978  (NGPA),  the 
Commission's  former  approach  to 
abandonment  required  modification. 
The  Commission  found  that 
continuation  of  the  service  obligation 
after  the  contract  has  expired  is  no 
longer  required  by  the  public 
convenience  and  necessity  because  it 
prevents  market  forces  from  operating 
efficiently.  When  either  a  producer  or  a 
purchaser  concludes  that  it  is  no  longer 
economically  efficient  to  continue  sales 
or  purchases  under  an  expired  contract. 


Congress'  NGPA  policies  are  thwarted 
by  policies  that  prevent  that  gas  from 
entering  the  marketplace. 

The  rule  must  be  viewed  in  the 
context  of  the  Congressional  and 
Commission  policy  of  permitting  market 
forces  to  determine  the  allocation  of  the 
nation's  gas  reserves  to  the  greatest 
extent  possible.  By  encouraging  open 
access  on  the  pipelines  in  other 
proceedings,'  and  thereby  more 
competitive  markets,  the  Commission  is 
seeking  to  permit  the  market  itself  to 
determine  where  the  gas  should  flow 
and  at  what  price.  This  rule  is  an 
integral  part  of  that  overall  strategy.  It 
allows  gas  to  move  where  it  is  needed, 
rather  than  tying  it  indefmitely  to  the 
dedicated  purchaser  who  may  have  no 
current  need  for  the  gas. 

At  the  same  time  the  Commission 
seeks  to  ensure  that  the  rule  is 
consistent  with  other  important  policy 
considerations.  The  constituent 
elements  of  the  rule  reflect  these  factors. 

In  light  of  the  court's  concerns  with 
respect  to  the  potential  for  aggravating  a 
pipeline's  take-or-pay  problems,  as 
expressed  in  Con  Ed  ^  and  AGD  '°,  the 
Commission  has  not  imposed  a 
transportation  requirement  upon  the 
pipeline  when  the  producer  unilaterally 
abandons  sales.  Thus,  where  a  pipeline 
does  not  provide  open-access 
transportation,  a  producer  that 
abandons  sales  will  be  required  to 
negotiate  with  the  pipeline  for  the 
transportation  of  the  gas.  The  rule  is  not 
intended  to  enhance  the  pipeline's 
bargaining  position,  nor  does  it  grant  the 
pipeline  any  rights  it  did  not  have 
previously,  but  merely  continues  the 
status  quo  except  for  the  abandonment 
right. 


'  18  CFR  284.221  (1987). 


■  See.  e.g.  Order  Nos.  436  and  500.  Regulation  of 
Natural  Gas  Pipelines  After  Partial  Wellhead 
Decontrol,  50  FR  42.408  (October  18. 1985).  FERC 
Statutes  &  Regulations  [Regulations  Preambles 
1982-1985)  \  30.665  (October  9. 1985).  In  the  Order 
No.  500  series.  52  FR  30.334  (August  14. 1987).  FERC 
Statutes  ft  Regulations  \  30.781  (August  7. 1987)  the 
Commission  promulgated  interim  regulations  in 
response  to  the  decision  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit  in 
Associated  Gas  Distributors  v.  FERC.  624  F.2d  981 
(DC  Cir.  1987)  which  vacated  Order  No.  436  and 
remanded  the  matter  to  the  Commission  for  further 
proceedings.  On  December  1, 1987,  that  court  denied 
motions  to  enforce  the  mandate.  On  April  18, 1988, 
the  Supreme  Court  denied  certiorari.  No.  87-1091, 
108 set.  1469  (1988).  The  Commission  has  not  as  yet 
issued  the  final  regulations  in  response  to  the 
court's  remand. 

•  Consolidated  Edison  Co.  of  New  York  v.  FERC, 
823  F.2d  630  (DC  Cir.  1987).  On  April  28. 1988,  the 
court  denied  the  motion  of  intervenor  Associated 
Gas  Distributors  for  an  order  directing  the 
Commission  to  comply  with  the  court's  mandate. 

■°  Associated  Gas  Distributors  v.  FERC,  824  F.2d 
981  (DC  Cir.  1987).  cert,  denied  sub.  nom..  Southern 
California  Gas  Company  v  FERC,  No.  87-1091. 108 
S.Ct.  1469  (1988). 


The  Commission  recognizes  that  in 
the  event  a  carrier  elects  to  take 
advantage  of  the  regulations 
promulgated  under  Order  No.  500  to 
become  an  open-access  carrier,  it  would 
be  required  to  transport  the  gas  that  a 
producer  abandons  under  the  rule.  This 
follows  not  from  the  rule,  but  because  of 
the  pipeline's  status  as  a  Part  284 
carrier.  The  Order  No.  500  series 
constitutes  a  comprehensive  treatment 
to  date  of  the  take-or-pay  problem, 
where  the  Commission,  after  making  a 
thorough  examination  of  all  aspects  of 
that  problem,  carefully  balanced  the 
various  competing  interests  in  light  of 
the  public  interest."  Under  these  orders 
no  take-or-pay  credits  are  required  for 
transportation  of  gas  that  the  producer 
formerly  sold  to  the  transporting 
pipeline  under  a  terminated  take-or-pay 
contract  and  that  is  not  currently  subject 
to  a  gas  purchase  contract  between  the 
parties.  "The  Commission  concluded  in 
Order  No.  490  that  it  would  not  modify 
the  provisions  of  Order  No.  500  when  a 
producer  terminates  its  sales  obligations 
under  this  rule  because  it  could  upset 
the  delicate  balance  crafted  in  Order 
No.  500. 

The  rule  also  provides  that  only  Part 
284  blanket  carriers  may  abandon 
purchases  unilaterally  under  expired 
contracts.  This  provision  serves  two 
purposes.  It  will  assure  that  when  a 
pipeline  unilaterally  abandons 
purchases,  the  pipeline's  customers  will 
have  access  to  the  abandoned  gas  and 
be  in  a  position  to  purchase  it.'*  The 
Commission  recognizes  that  permitting 
abandonment  by  producers  when  the 
contract  has  expired  may  exacerbate 
the  take-or-pay  problems  of  Part  284 
blanket  carriers,  because  they  will  be 
required  to  transport  the  gas  that  is 
being  abandoned.  However,  such 
pipelines  will  enjoy  the  benefits  of  a 
right  to  abandon  purchases  unilaterally 
under  the  rule.  To  ensure  that  the  rule 
does  not  act  as  a  disincentive  to 
pipelines  accepting  Part  284  blanket 
certificates,  the  rule  permits  only  such 
carriers  to  unilaterally  abandon  the 
purchase  of  gas.  Thus  the  benefits  of  the 
rule  are  balanced  not  only  between 
sellers  and  purchasers,  but  also  between 
purchasers  that  have  accepted  a  blanket 


' '  As  noted  above,  supra  n.8.  the  Commission  has 
not  issued  the  Tinal  regulations  under  Order  No.  500. 

"  The  Commission  also  determined  that  it  would 
not  provide  a  right  of  first  refusal  to  the  firm  sales 
customers  of  the  pipeline  purchaser.  The 
Commission  stated  that  the  concern  about  security 
of  supply  that  such  right  seeks  to  assure  will  be 
provided  by  permitting  gas  to  move  more  freely  to 
those  who  need  it,  rather  than  restricting  it  to  those 
whose  pipeline  may  have  initially  dealt  with  the 
producer 
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certificate  under  Part  284  and  those  that 
have  not 

IV.  Discussion 

We  will  first  discuss  contentions 
relating  to  the  authority  of  the 
Conunission  to  adopt  the  rule,  and  then 
to  the  specific  issues  raised  in  the 
requests  for  rehearing. 

A.  Validity  of  Rulemaking 

Various  parties  question  the 
Commission's  authority  to  adopt  the 
rule,  aiguing  in  essence  that  NGA 
sectioD  7(b]  requires  a  case  specific 
approach  to  abandonment. '^  The 
Commission  has  concluded  that  the  goal 
of  the  NGA  of  affording  "consumers 
*  *  *  protection  from  excessive  rates 
and  chaiges",'*  including  the  assurance 
of  an  adequate  and  reliable  supply  of 
natural  gas.''  is  promoted  by  permitting 
abandonment  under  the  criteria  of  the 
rule,  without  case-by-case  examination 
that  may  have  been  necessary  under  the 
pre-NGPA  conditions. 

In  adopting  the  rule  the  Commission 
found  that,  consistent  with  NCA  section 
7(b).  the  present  or  future  public 
convenience  or  necessity  permits 
abandonment  under  the  circumstance 
provided  therein,  and  that  the  Con  Ed 
and  AGO  decisions  support  the 
Commission  authority  to  adopt  such 
policy,  providing  the  policy  is 
adequately  explained  and  based  on 
reasoned  decision-making.  To  hold 
otherwise  would  bind  the  Commission 
to  outmoded  policies  no  longer  suited  to 
the  existing  regulatory  climate  of 
promoting  competition  to  the  greatest 
extent  practicable.** 

In  AGD  the  court  specifically  upheld 
the  Automatic  abandonment  provisions 
in  Order  No.  436  and  rejected  the 
argument  that  section  7(b]  always 
mandates  a  case-by-case  determination. 
The  court  stated  that  the  Commission 
has: 

identiHed  circunutaoces  under  which 
pipelines  are  automatically  entitled  to 
abandonment  of  service — namely,  when  the 
customer  exercises  the  election  provided.  In 
support  of  this  it  has  made  the  necessary 
finding  under  section  7(b]  that  such 
abandonment  serves  the  "public  convenience 
or  necessity."  '^ 


"  See  e.g.  Michigan  at  2-6:  Williams  at  2-10  and 
LOC's  in  general. 

'*  Atlantic  Refining  Co.  v.  Public  Service 
Commiasion.  300  US.  376.  388  (1959). 

■ '  California  et  al.  v.  Southland  Royalty  Co..  et 
at..  436  U.S.  SIS.  S23  (1078). 

■*  In  C^  firf  Uw  oo«rt  slated: 

|B|y  delecting  abaBdannient  power  in  such 
broad  tenns.  Cuuffta»  expected  that  the 
Commiwion  wonid  develop  an  appropriate  test  to 
fit  the  regDlatafy  climate.  823  F.2d  at  S3& 

"824F.2dat  1015. 


We  note  that  under  the  Commission's 
prior  abandonment  policy,  where 
abandonment  was  contested,  the 
Commission  weighed  the  comparative 
needs  of  the  competing  pip)elines  and 
their  customers  and  thus  a  hearing  was 
usually  necessary.  There  is  no  need  for 
such  hearing  under  the  rule  because  the 
Commission  has  determined  that  the 
"public  convenience  or  necessity"  is 
served  by  permitting  abandonments 
when  contracts  terminate  or  the  parties 
otherwise  meet  the  requirements. 
Moreover  in  Wisconsin  Gas  Co.  v. 
FERC  »•  the  court  held  that  rulemaking 
is  appropriate  for  determination  of 
policies  of  general  applicability  such  as 
those  determined  herein." 

A  niunber  of  parties  argue  that  NGPA 
section  601(a]  of  the  Natural  Gas  PoUcy 
Act  of  1978  (NGPA),*"  which  in  essence 
provides  that  gas  dedicated  before 
enactment  of  the  NGPA  remains 
dedicated  unless  removed  from  the 
Commission's  NGA  jurisdiction  by  the 
NGPA  indicates  Congress'  intent  to 
continue  the  Commission's  jurisdiction 
over  dedicated  gas,  and  that  the  rule  is 
in  direct  conflict  with  this  Congressional 
intent.  This  argument  is  flawed.  The 
Commission  is  not  removing  its 
jurisdiction  over  the  dedicated  gas,  but 
exercising  that  jurisdiction  to  authorize 
abandonment  when  it  is  in  the  public 
interest.  The  Commission  has  made  the 
necessary  finding  that  the  NGA  section 
7(b)  requirements  for  abandonment 
authorization  are  satisfied  when  a 
contract  is  terminated,  or  the  parties 
agree  to  the  termination  or  modification 
of  a  contract's  sales  or  purchase 
obligation.  Thus  abandonment  is 
permitted  by  the  public  convenience  or 
necessity. 

In  the  Commission's  judgment  the  rule 
presents  a  balanced  approach  for  all 
segments  of  the  industry.  Producers  will 
be  able  to  market  their  gas  upon  the 
termination  of  their  contracts  without 
the  fear  of  being  shut-in.  Part  284 
blanket  certificate  pipelines  will  be 
permitted  to  abandon  purchases  upon 
contract  termination,  and  transportation 
will  not  be  required  of  pipelines  that  are 
not  entitled  to  unilaterally  abandon 
purchases  under  the  rule.  Finally, 
consumers  will  benefit  from  the  greater 
availability  of  gas.  and  where  their 
pipeline  supplier  is  an  open-access 
carrier,  will  be  assured  of  access  to 
abandoned  gas. 

Finally,  the  validity  of  the  rule  is 
challenged  on  the  grounds  that  the  rule 
is  in  direct  conflict  with  NGPA  section 


315.*'  That  section  requires  that  a  first 
seller  of  any  gas  that  is  removed  from 
the  Commission's  NGA  jurisdiction  by 
NGPA  section  6(n(a)(l)(B)  give  the 
purchaser  two  opportunities  to  continue 
purchases  when  the  contract  expires. 
The  seller  must  first  make  a  bona  fide 
offer  to  continue  sales,  and  then  give  the 
purchaser  a  right  of  first  refusal  of  any 
offer  to  a  third  party.  It  is  asserted  that 
this  section  demonstrates  Congress' 
intention  to  assure  that  purchasers  of 
gas  continue  to  have  a  right  to  purchase 
gas  upon  a  contract's  termination.  The 
rule,  it  is  argued,  is  directly  contrary  to 
this  expressed  intent  because  it  cuts  off 
the  purchaser's  right  to  continue 
purchasing  when  the  contract 
terminates. 

The  aigiunent  is  unpersuasive  for  a 
number  of  reasons.  First,  the  rule  only 
applies  to  gas  still  within  the 
Commission's  NGA  jurisdiction,  and  not 
to  gas  removed  from  the  Commission's 
NGA  jurisdiction  to  which  section  315  is 
related.  Moreover,  section  315  was 
directed  to  a  different  concern.  At  the 
time  of  passage  of  the  NGPA  in  1978, 
Congress  was  concerned  that 
purchasers  of  any  gas  that  was  being 
removed  from  the  Commission's  NGA 
jurisdiction,  and  thus  would  no  longer 
have  the  protection  afforded  by  NGA 
section  7(b),  continue  to  have  that 
protection  at  the  contract's  termination. 
Thus  Congress  provided  that  upon 
contract  termination,  the  purchaser  has 
the  option  of  continuing  to  purchase 
from  the  seller,**  in  lieu  of  the 
protection  of  NGA  section  7(b),  which 
required  Commission  approval  before 
the  seller  could  terminate  its  obligation 
to  the  purchaser. 

What  Congress  determined  in  1978 
with  respect  to  gas  covered  by  section 
315,  and  not  subject  to  the  Commission's 
NGA  jurisdiction,  continues  to  govern 
that  gas.  However,  that  determination 
has  no  relevance  to  the  Commission's 
determination  in  1988,  based  upon 
current  circumstances,  that  the  public 
convenience  and  necessity  is  served  by 
permitting  abandonment  as  provided 
under  the  rule. 

Moreover,  as  a  result  of  the  rule, 
additional  supplies  of  gas  will  be 
available  to  all  segments  of  the  market. 
This  will  provide  ample  opportunities 
for  purchasers  to  secure  supply  in  the 
event  their  previous  arrangements  for 
gas  supply  are  affected  by  this  rule. 


'•770  FJd  1144  (DC  Qr.  1985).  cert,  denied  *n 

U.S.  114  (laas). 

■•  Id.  al  1166. 

»">  15  U.S.C.  3431(a)  (1982). 


"  See  Williams  at  13-11. 

"  For  a  fuB  exposition,  see  Order  No.  95-A. 
Refusal  of  Bona  Fide  Offers.  51  FR  7923  (Mar.  7. 
1986).  FERC  Statutes  h  Regulations.  Regulations 
Preambles  1982-1985 130.690  (1966). 
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B.  Take-or-Pay  and  Mandatory 
Transportation 

Most  of  the  requests  for  rehearing 
address  the  issues  of  take-or-pay  and 
mandatory  transportation.  On  the  one 
hand,  the  requests  urge  that  we  modify 
the  rule  and  require  a  pipeline  to 
transport  gas  that  is  being  abandoned 
by  a  producer  under  the  rule.*^  Some 
proponents  of  this  position  also  submit 
that  the  firm  sales  customers  of 
pipelines  should  be  afforded  the  right  of 
first  refusal  when  gas  is  being 
abandoned  under  the  rule.**  It  is  argued 
that  unless  mandatory  transportation  is 
required,  pipelines  may  limit  the 
effectiveness  of  the  rule  by  imposing 
unreasonable  conditions  on  the 
transportation  of  abandoned  gas. 
Proponents  of  the  right  of  first  refusal 
assert  that  such  a  right  is  necessary  to 
assure  firm  sales  customers  the  ability 
to  purchase  the  released  gas.  The  two 
modifications  are  related  because, 
absent  transportation,  the  right  of  first 
refusal  may  be  of  no  consequence. 

On  the  other  hand,  the  Commission  is 
urged  to  modify  the  rule  to  address 
"head  on,"  as  discussed  by  the  court  in 
Con  Ed  and  AGD,  the  impact  on  the 
pipelines'  take-or-pay  liability  that 
Order  No.  490  would  have.**  These 
parties  argue  that  the  rule  will  enable 
producers  to  terminate  the  sale  of  low- 
priced  gas,  thereby  raising  the  pipelines' 
weighted  average  cost  of  gas  (WACOG), 
and  adversely  affect  the  pipelines' 
ability  to  sell  gas.  Moreover,  the 
pipelines  will  now  be  competing  with 
the  lower-priced  gas  which  they  will  be 
forced  to  release  by  virtue  of  the 
provisions  of  Order  No.  490.*®  The 
Commission  is  urged  to  modify  the  rule 
to  extinguish  all  existing  take-or-pay 
claims,  and  to  require  refunds  of 
outstanding  take-or-pay  payments  or 
prepayments.*^ 

Some  parties  argue  that  without 
affording  some  take-or-pay  relief,  the 
rule  will  undermine  Order  No.  500.** 


"  See.  e.g..  Producers  Associations.  Amoco. 
Anadarko  and  IP. 

"  See.  e.g..  PG&E.  SoCal  and  APGA. 

"  See.  e.g..  INGAA.  ANR  and  CIG,  Columbia. 
Texas.  El  Paso.  NG.  PG&E.  SoCal.  and  MPC. 

«•  See  ANR  and  CIG. 

"  See  ANR  and  CIG  at  8-*.  El  Paso  at  2:  INGAA 
at  3:  National  Fuel  at  23-24:  Panhandle  and 
Trunkline  at  2:  Transco  at  1:  and  Williston  at  1. 
Comments  submitted  in  response  to  the  NOPR  had 
suggested  a  variety  of  proposals  for  take-or-pay 
relief,  including  refund  of  pre-payments.  waiver  of 
outstanding  take-or-pay  claims  relating  to  the  gas 
being  abandoned,  and  credits  against  take-or-pay 
obligations  for  all  volumes  of  abandoned  gas  sold  to 
others. 

»■  INGAA.  ANR  and  CIG,  El  Paso,  Columbia, 
Enron  and  Transco. 


They  note  that  under  Order  No,  500, 
take-or-pay  relief  is  not  available  for 
terminated  contracts.  Since 
abandonments  may  be  accomplished  by 
unilateral  action  of  gas  producers, 
transportation  of  the  abandoned  gas  will 
be  exempt  from  crediting  under  Order 
No.  500.  According  to  these  petitioners, 
the  effect  of  Order  No.  490  will  be  to 
weaken  the  take-or-pay  relief  provided 
under  Order  No.  500  and  exacerbate  the 
take-or-pay  problem.  Thus,  they  urge 
that  Order  No.  490  be  modified  to 
include  a  crediting  mechanism  like  that 
found  in  Order  No.  500. 

In  evaluating  the  consequences  of 
permitting  unilateral  abandonment  by 
procedures,  the  Commission  took  into 
consideration  the  effect  that  the  rule 
would  have  on  pipelines  and  their 
customers.  If  we  modified  the  rule  to 
require  mandatory  transportation  there 
would  be  greater  assurance  that  the  gas 
would  be  available  to  all.  Nevertheless, 
the  Commission  concluded  that  to  do  so 
might  run  afoul  of  the  concerns 
expressed  by  the  court  in  Con  Ed 
because  it  might  exacerbate  the 
pipelines'  take-or-pay  positions.  The 
Commission  is  satisfied  that  the  rule  as 
constituted  will  further  the 
Commission's  objectives  while  it  is  also 
consistent  with  Con  Ed. 

The  rule  represents  a  balanced 
approach  toward  advancing  the 
Commission's  long-term  goals.  It  is  one 
aspect  of  the  Commission's  overall 
policy  of  moving  toward  a  more 
competitive  market.  The  Commission 
has  determined  that  the  prior 
abandonment  policy  was  designed  to 
achieve  objectives  under  different 
market  and  regulatory  conditions.  We 
recently  stated  the  reason  for  the  need 
to  change  that  policy: 

Prior  to  enactment  of  the  NGPA.  natural 
gas  prices  in  the  interstate  market  were 
regulated  at  artificially  low  levels  under  the 
NGA,  Much  higher  prices  generally  existed  in 
the  unregulated  intrastate  market.  As  a 
result,  producers  had  greater  incentive  to  sell 
gas  in  the  intrastate,  rather  than  the 
interstate,  market.  The  old  abandonment 
policy  was  intended,  as  least  in  part,  as  a 
brake  on  the  movement  of  gas  from  the 
interstate  to  the  intrastate  market. 

However,  under  the  NGPA  most  price 
controls  and  certificate  requirements  on  new 
gas  have  been  removed.  Accordingly, 
interstate  and  intrastate  gas  purchasers  now 
have  equal  access  to  new  gas  production 
without  substantial  price  differences.  The 
move  to  deregulated  prices  for  new  gas  has 
eliminated  gas  shortages  in  the  interstate 
market.  Accordingly,  the  concerns  underlying 
the  Commission's  previous  abandonment 
policy  do  not  currently  have  the  force  they 
once  did. 

The  Commission  believes  that  modiflcation 
of  the  old  abandonment  test  is  necessary  to 


address  the  different  problems  arising  under 
today's  market  conditions.  The  particular 
problem  observed  by  the  Commission  in 
Opinion  No.  245  is  that  many  pipelines 
unable  to  market  all  the  gas  under  contract  to 
them  have  shut-in  low  priced  cost  supplies  of 
gas  in  favor  of  higher  takes  of  more 
expensive  gas  subject  to  take-or-pay 
requirements.  Pipelines  have  an  incentive  to 
do  this  since  they  must  pay  for  the  high-cost 
gas  even  if  they  do  not  take  it. 

Release  of  this  gas  to  the  spot  market 
would,  as  the  Court  found,  allow  those 
purchasers  able  to  purchase  that  gas  to 
switch  from  higher  priced  supplies  to  these 
lower  priced  supplies.  Furthermore,  the 
increase  in  supplies  available  to  the  spot 
market  will  lower  overall  prices  in  that 
market. 

We  believe  that  these  unquestioned 
benefits  of  Opinion  No,  245'8  change  in 
abandonment  policy  for  natural  gas 
consumers  outweigh  any  detriment  resulting 
from  that  change,** 

The  same  reasoning  applies  here.  The 
rule  must  be  viewed  in  the  context  of  the 
Commission's  overall  policy,  including 
Order  No.  500.  By  limiting  unilateral 
abandonment  of  purchases  to  pipelines 
that  have  accepted  Part  284  certificates, 
the  rule  assures  that  firm  sales 
customers  will  benefit  from  the 
abandonment  of  purchases  by  pipelines. 
On  the  other  hand,  by  not  mandating 
transportation  when  the  producer 
unilaterally  abandons,  the  pipelines' 
take-or-pay  problem  will  not  be 
exacerbated  by  the  rule. 

The  Commission  recognizes  that 
permitting  producers  to  initiate 
abandonment  where  the  contract 
terminates  will  permit  the  producer  in 
any  subsequent  sales  agreement  to  seek 
the  alternative  ceiling  price  for  the  gas 
under  Order  No.  451.'°  However,  the 
rule  will  also  permit  pipelines  to 
abandon  purchases,  enabling  them  to 
cease  purchasing  high-priced  gas. 
Moreover,  the  reasons  set  forth  in  Order 
No.  451  for  permitting  the  alternative 
ceiling  price  demonstrate  the  soundness 
of  allowing  the  producer  to  seek  that 
price  when  it  exercise  its  right  to 
abandon  sales  under  this  rule. 

The  Commission  reaffirms  its  position 
that  Order  No.  500  represents  a 
balanced  position  on  the  take-or-pay 


"  Felmont  Oil  Corp.  and  Essex  Offshore.  Inc.. 
Order  on  Remand  Reaffirmmg  Prior  Determination. 
42  FERC  \  81,172  at  61,615-16  (February  8. 1988).  On 
April  26. 1988,  the  court  denied  the  motion  of 
Associated  Gas  Distributors  for  an  order  directing 
compliance  with  its  mandate  in  Con  Ed,  No.  86-1168 
(DC  Cir,), 

'"  Ceiling  prices:  Old  Gas  Pricing  Structure,  Order 
No.  451.  51  FR  22.168  (June  18. 1986),  FERC  Statutes 
and  Regulations,  Regulations  Preambles.  |  30,701 
(1986);  order  on  rehearing.  Order  No,  451-A.  51  FR 
46,762  (Dec.  24, 1986).  Appeal  pending  sub  nam. 
Mobil  Oil  Exploration,  et  al.  v.  FERC.  No.  86-4940 
(5th  Cir.), 
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problem.  That  balance  would  be  upset 
by  imposing  the  modifications 
requested,  and  the  effectiveness  of  this 
rule  would  be  limited." '  Accordingly, 
we  shall  deny  the  requests  for  rehearing 
concerning  mandatory  transportation 
and  take-or-pay  relief. 

C.  Effect  of  Rule  on  Consumers 

As  noted  previously,  several 
petitioners  argue  that  absent  mandatory 
transportation,  there  is  no  assurance 
that  consumers  will  benefit  from  the 
rule.  We  have  already  discussed  the 
reasons  not  to  impose  mandatory 
transportation  upon  the  pipeline 
purchaser  when  a  producer  unilaterally 
abandons  sates.  Thus,  to  the  extent  that 
pipelines  hav«  not  accepted  blanket 
certificates,'*  there  is  no  guarantee  that 
the  pipelines'  captive  customers  will  be 
able  to  purchase  the  abandoned  gas. 
Nevertheless,  on  the  whole,  the  rule  will 
t>enefit  the  pipelines'  customers.  If  they 
are  on  a  pipeline  that  has  accepted  a 
blanket  certificate,  the  gas  will  be 
available  to  all  customers,  whenever  gas 
is  released  under  the  rule.  Moreover, 
pipelines  that  have  not  accepted  such  a 
certificate  will  not  be  able  to  abandon 
purchases  unilaterally.  Nor  would  they 
be  required  to  provide  transportation. 
Consequently,  captive  customers  on 
those  systems  would  have  no  access  to 
alternative  supplies  in  any  event  In  this 
instance,  the  rule  maintains  the  status 
quo. 

The  Commission  pointed  out  in  Order 
No.  490  that  9«nting  pipelines  the  right 
to  abandon  purchases  will  enable  them 
to  terminate  their  obligations  under 
expired  high-priced  contracts.  The 
abandonment  of  these  contracts  will 
also  benefit  the  pipelines'  customers. 
The  Commission  further  noted  that  the 
rule  merely  authorizes  pipelines  to 
abandon  purchases  but  does  not 
mandate  it  The  exercise  of  that  right 
and  the  release  of  gas  constitutes  a 
purchasing  practice  which  is  subject  to  a 
prudence  review  in  the  pipelines'  rate 


*'  We  note  that  varioai  petitioners  urge  that 
unless  the  lake-or^Miy  nodiHcatjon  is  adopted, 
permitting  the  producer  to  abandon  gaa  a«  to  which 
it  has  a  take-or-pay  claim  may  lead  to  the 
producer's  receiving  a  price  in  violation  of 
maximtan  Uwfol  price  in  Title  I  of  the  NGPA  a« 
well  aa  a  vioiation  of  sections  4  and  5  of  the  NGA. 
These  argumeaU  raise  issues  that  are  pending  in 
other  proceedings,  and  are  more  appropriately 
addressed  io  those  proceedings  See  e.^ .  ANR 
Pipeline  Co.  v.  Wagner  and  Brown.  GP86-S7-00ft 
Colorado  Interstate  Gas  Co.  v.  Chcmco.  el  al^ 
GP8S-1S-000. 

"  We  note  that  as  of  the  issuance  of  this  order, 
more  than  half  of  the  maior  pipelines  ( 1 2  out  of  23 1. 
as  well  as  several  smaller  pipelines,  have  accepted 
blanket  certificates.  Gas  transported  on  behalf  of 
others  accounts  for  more  than  half  of  the  gas 
currently  flowing  through  the  interstate  pipelines. 


proceedings.**  The  request  of  various 
pipelines  '**  that  the  rule  be  modified  so 
that  pipelines  would  no  longer  be 
subject  to  the  applicable  prudence  test 
is  denied.  Current  customers  are  entitled 
to  be  protected  from  any  imprudent 
release  of  gas  by  the  pipeline  that  serves 
tlKm. 

The  Commission  is  also  satisfied  that 
the  immediate  price  impact  of  the  rule 
upon  consumers  is  not  likely  to  be 
significant  and  none  of  the  requests  for 
rehearing  present  any  argument  that 
undermines  this  Ending.  Although  the 
rule  may  have  price  consequences  in 
certain  situations,  on  balance  the  rule 
will  benefit  the  market  as  a  whole,  and 
will  be  in  the  public  interest.^^ 

D.  Contractually  Authorized  Adjustment 
of  Takes  or  Deliveries 

A  number  of  parties  request  that  the 
Commissitm  modify  or  clarify  what  it 
intended  under  the  provision  of  the  rule 
that  permits  abandonment  when  the 
sales  or  purchase  obligation  has  been 
unilaterally  suspended  or  terminated  by 
the  exercise  of  a  contractual  right  under 
an  unexpired  contract'*  To  the  extent 
that  the  contract  permits  a  party  to 
reduce  or  cease  its  sales  or  purchases  of 
gas.  the  rule  grants  automatic 
abandonment  and  permits  the  gas  to  be 
sold  to  another  party.  Specific  reference 
was  made  to  the  situation  where  a 
purchaser  exercises  its  rights  under  a 
"market-out"  clause.  In  that  instance, 
the  rule  enables  the  seller  to  sell  the  gas 
to  any  other  party  during  the  period 
when  the  purchaser  exercises  its 
contract  market-out  right  with  regard  to 
reducing,  suspending,  or  terminating 
purchases.  That  period  is  determined  by 
the  contract,  not  by  the  rule.  The  rule 
does  not  authorize  abandonment  as  a 
result  of  any  other  modifications  (such 
as  delivery  point,  pressure  eta),  but  only 
in  (xtnjunction  with  modification  of  the 
obligation  to  purchase  or  sell  gas  under 
the  contract  Any  disputes  over  whether 
a  right  to  modify  sales  or  purchase 
obligations  has  been  properiy  exercised 
is  to  be  determined,  hke  other 
contractual  disputes,  by  a  court  of 
competent  jurisdiction.*''  We  see  no 
need  to  further  clarify  the  rule. 


"  The  same  reasoning  may  not  necessanly  apply 
when  the  producer  unilaterally  abandons. 

"  See.  e^..  ANR  and  CIG.  INGAA.  Panhandle 
and  Transco. 

^'  The  price  impact  of  the  rule  is  also  discussed 
infra,  part  D. 

'*  See.  e^..  Producers  Association.  Anadarko. 

'^  In  dismissing  certain  applications  for 
abandonment  as  moot  in  light  of  Order  No.  490.  the 
Commission  noted  one  applicant's  claim  that  the 
contract  had  been  terminated  by  the  exercise  of  a 
oontraclual  right  because  of  the  purchaser's  breach 
of  certain  proTisions.  The  Commission  staled: 


The  effect  of  this  feature  of  the  rule  on 
the  cost  impact  analysis  set  forth  in  the 
rule  has  been  questioned.'*  We  believe 
that  this  feature  of  the  rule  will  be  used 
most  frequently  in  "market-out" 
situations.  Thus  it  woiild  be  used  where 
purchasers  were  exercising  their  rights 
to  cease  purchasing  high-priced  gas.  The 
seller  would  then  be  free  to  sell  the  gas 
to  another.  Since  the  purchaser  would 
exercise  the  market-out  clause  only 
when  it  could  purchase  other  supplies 
of  gas  at  a  lower  cost,  this  feature  of  the 
rule  is  unlikely  to  cause  any  increase  in 
the  cost  of  gas  to  customers  of  the 
pipeline  exercising  its  contractual  right 
to  reduce  its  purchases. 

E.  Pipeline  Abandonment  of  Purchases 

The  Commission  concluded  after 
considering  the  comments,  and  AGD 
and  Con  Ed,  that  only  pipelines  tliat 
have  accepted  blanket  certificates  under 
Part  284  will  be  granted  the  right  to 
abandon  purchases  unilaterally  under 
expired  contracts.  This  condition  will 
help  to  assure  that  consumers  have 
meaningful  long-term  access  to  gas 
supplies  released  under  this  rule.  In 
addition  since  the  Commission  has  not 
imposed  mandatory  transportation 
when  producers  unilaterally  abandon, 
the  positive  benefits  from  abandonment 
of  purchases  is  limited  to  Part  284 
carriers  to  ensure  that  the  rule  does  not 
act  as  a  disincentive  to  pipelines 
becoming  such  carriers. 

A  number  of  petitioners  challenge  the 
validity  of  this  condition,  txintending 
that  the  Commission  adopted  the 
provision  without  notice  in  violation  of 
the  Administrative  Procedure  Act,"  and 
second,  that  it  is  not  sound  policy.***  We 
find  no  merit  in  these  contentions.  First, 
the  relationship  between  the  rule  and  a 
pipeline's  acceptance  of  transportation 
authority  under  Part  284  was  one  of  the 
concerns  raised  by  Commissioner  Stalon 
in  the  NOPR.  The  NOPR  specifically 


The  abandonment  application  is  based  on  the 
applicant's  claim  that  the  contract  between  the 
applicant  and  its  purchaser  is  void  due  to  the 
purchaser's  failure  to  perform  its  take-or-pay 
obligation  under  the  subject  contract.  The 
Commission  is  not  deciding  whether  each 
application  has  satisfipd  the  criteria  for 
authorization  under  Order  No.  490  As  the 
Commis.sion  stated  in  Order  No.  490.  "(Tlhe  nature 
of  the  rights  granted  (under  the  contract)  and 
whether  the  right  was  properly  exercised  are 
contractual  issues  to  be  determined  by  a  court  of 
competent  jurisdiction."  Arco  Oil  and  Gas 
Company,  el  al..  43  FEKC 1  61.072  at  61.222.  n  2 
(1986). 

^*  See  concurring  opinion  of  Commissioner 
Trabandt.  FERC  Statutes  A  Regulations  1  30.797  at 

3i.oss-se. 

''See  e.g..  Mountain  Fuel.  National  Fuel  and 
United  Gas. 
*°See.  e.g.,  ANR  and  CIG.  El  Paso  and  Transco. 
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requested  comments  "on  modifying  the 
proposed  rule  to  condition  the  blanket 
abandonment  authorized  under  the  rule 
on  the  pipeline  purchaser  providing 
Order  No.  436  transportation."  *  •  We 
fail  to  see  how  any  party  could  claim 
lack  of  notice  when  the  NOPR  directed 
parties  to  comm^it  on  the  modification 
which  we  have  adopted.  The  courts 
have  repeatedly  stated  that  an  agency 
has  the  authority  to  promulgate  a  final 
rule  that  differs  in  some  particulars  from 
its  proposed  rule  because  "(aj  contrary 
rule  would  lead  to  the  absurdity  that 
*  *  *  the  agency  can  learn  from  the 
comments  on  its  proposals  only  at  the 
peril  of  starting  a  new  procedural  round 
of  commentary."  *  *  Moreover,  as  long  as 
the  final  rule  is  a  "logical  outgrowth"  of 
the  proposed  rule,  the  agency  can  make 
changes  in  the  final  rule  that  may  not 
have  been  clearly  presaged  in  the 
NOPR.*'  Here  the  rule's  limitation  on 
pipelines'  eligibility  to  abandon 
purchases  unilaterally  is  a  logical 
outgrowth  of  the  NOPR.  Thus,  the 
Commission  properly  adopted  it. 

None  of  the  arguments  raised 
warrants  a  change  of  the  policy  adopted. 
Various  petitioners  argue  that  limiting 
the  rule  to  Part  284  carriers  will  worsen 
the  carriers'  take-or-pay  problems.  As 
noted  above,  limiting  abandonment  of 
purchases  to  Part  284  carriers  assures 
that  consumers  will  have  access  to  gas 
that  is  abandoned  by  the  pipeline. 
Moreover,  the  Commission  is  concerned 
that  the  rule  not  act  as  a  disincentive  to 
carriers  accepting  blanket  certificates. 
Since  the  Commission  is  not  imposing  a 
transportation  obligation  when  a 
producer  unilaterally  abandons  sales, 
carriers  might  be  inclined  to  refrain  from 
becoming  Part  284  carriers  if  they  could 
obtain  the  bfenefit  of  abandonment  of 
purchases  and  at  the  same  time  deny 
market  access  to  producers  who 
exercised  their  abandonment  rights 
under  the  rule.  Accordingly,  only  if  the 
carrier  is  a  Part  284  carrier  will  it  be 
able  to  abandon  purchases  unilaterally. 
This  limitation  on  abandonment  of 
purchases  will  not  therefore  worsen 
pipelines'  take-or-pay  problems,  but 
assures  that  the  rule  is  balanced  not 
only  between  sellers  and  purchasers, 
but  also  between  pipelines  that  have 
accepted  blanket  certificates  under  Part 
284  and  those  that  have  not. 

Several  parties  object  to  the  rule's 
applicability  to  only  the  abandonment  of 
purchases  by  pipelines  under  expired 
contracts  with  other  pipelines  and  not  to 


the  abandonment  of  sales  by  upstream 
pipelines.**  The  Commission's  rationale 
for  so  limiting  the  rule  was  to  ensure 
continuity  of  service  between  pipelines 
where  necessary.  The  rule  permits 
downstream  pipelines  to  abandon 
purchases  if  the  pipeline  has  accepted 
an  open-access  blanket  certificate. 
Granting  such  right  will  not  disrupt  the 
continuity  of  service  to  downstream 
customers  because  the  downstream 
pipelines  are  in  a  position  to  determine 
their  gas  requirements  upon  expiration 
of  a  contract,  and  their  customers  are  in 
a  position  to  obtain  any  needed  gas  from 
other  sources  and  have  it  transported 
through  their  pipeline.  Such  protection 
could  not  be  guaranteed  to  captive 
customers  of  downstream  pipelines  if 
the  rule  were  broadened  to  permit 
upstream  pipelines  to  abandon  sales, 
because  the  security  of  supply  would 
depend  upon  the  open  or  closed-access 
status  of  the  pipeline  that  was  not 
abandoning,  i.e.,  the  downstream 
pipeline. 

We  find  no  merit  in  the  contention 
that  the  rule  may  worsen  the  take-or- 
pay  situation  of  the  upstream  pipelines 
due  to  loss  of  sales  when  a  downstream 
pipeline  exercises  its  right  to  abandon 
purchases.  The  Commission  recognized 
that  the  rule  might  have  an  adverse 
impact  on  a  particular  upstream 
pipeline.  However,  the  overall  impact  on 
the  take-or-pay  problem  of  pipelines  as 
a  class  should  be  neutral,  because  any 
adverse  impact  on  the  upstream  pipeline 
is  matched  by  the  beneficial  effect  on 
the  downstream  pipeline.  The 
Commission's  policy  considers  the  effect 
of  the  rule  upon  the  take-or-pay  position 
of  pipelines  as  a  class,  not  whether  the 
rule  may  have  negative  consequences 
for  a  particular  pipeline. 

Finally,  a  number  of  petitioners  urge 
the  Commission  to  modify  the  rule  so 
that  pipelines  that  transport  under 
NGPA  section  311  **  be  permitted  to 
abandon  purchases.  The  Commission 
has  concluded  that  authorizations  under 
NGPA  section  311  do  not  provide 
sufficient  guarantee  of  access  by 
consumers  because  the  pipeline  may 
unilaterally  terminate  that  type  of 
transportation  without  Commission 
approval.*'  Such  a  pipeline  could  obtain 
the  benefits  of  the  rule,  and  then  cease 
providing  transportation,  thereby 
frustrating  the  purpose  of  the 
requirement.  Accordingly,  only  pipelines 
that  have  accepted  a  blanket  certificate 
under  Part  284  will  be  permitted  to 
unilaterally  abandon  purchases. 


F.  Miscellaneous  Issues 

In  view  of  certain  questions  that  have 
been  raised  over  operation  of  the  rule, 
both  in  the  requests  for  rehearing  and 
other  requests  or  application  to  the 
Commission,  the  Commission  makes  the 
following  clarifications  of  the  rule. 

1.  Certain  parties  request  that  the 
Commission  clarify  that  the  rule  grants 
blanket  sales  certificates  where  the 
abandonment  is  the  result  of  mutual 
agreement.*^  This  aspect  of  the  rule  was 
inadvertently  omitted  from  the 
regulatory  text,  but  was  corrected  by 
notice  issued  on  March  7. 1988,  53  FR 
8176  (March  14. 1988),  making  technical 
corrections  to  §  157.30  and  157.301  to 
cross  reference  paragraphs  (c)  and  (d)  of 
§  157.30. 

2.  The  Commission  also  wishes  to 
clarify  that  abandonment  of  purchases 
requires  only  one  thirty-day  notice,  and 
that  the  seller  does  not  have  to  send  its 
own  notice  to  obtain  authority  to 
abandon  sales  of  the  same  gas  and 
resell  it  under  the  §  157.301  blanket 
certificate.  Thus,  if  a  purchaser  gives  the 
producer  a  thirty-day  notice  of  its 
abandonment  of  purchases,  the  producer 
is  granted  authority  to  abandon  the  sale 
and  to  sell  the  gas  to  any  other 
purchaser  at  the  end  of  the  notice 
period.  Sections  157.21(a)  and  157.30(c) 
are  amended  to  insert  after  the  words 
"upon  30-days  written  notice  to"  the 
words  "(or  from)"  to  clarify  this 
provision  of  the  rule.  In  this  connection 
the  Commission  notes  that  where  a 
contract  has  not  expired,  the  thirty-day 
notice  or  contractual  termination  notice 
required,  invokes  the  rule,  and  that  no 
additional  notice  is  required. 

3.  A  question  has  been  raised  as  to 
whether  the  rule  applies  to  company- 
owned  production.  Where  the  rule's 
criteria  are  satisfied,  it  does.  The  rules 
rationale  applies  to  this  type  of 
production,  and  accordingly,  there  is  no 
reason  why  abandonment  should  not  be 
permitted.**  The  release  of  company- 


«' 52  FRal  18.710 

*•  Intematicmal  Harvester  Co  v.  Rtickelshaus.  478 
F.2d  615.  632  n.51  (DC  Cir  1973). 

"  South  Terminal  Corp.  v.  EPA.  504  F.2d  646.  659 
|lsl  Cir.  1974). 


■**  See  e.g..  United.  Tennessee  and  Enron. 
"15  use.  3371  (1982). 
*•  See  Texas  Eastern  Transmisiion  Corp..  41 
FERC  1 61.015  at  61.022  (1987). 


■"  See  e.)!..  Anadarko. 

*"  The  Commission  notes  that  limited-term 
abandonment  has  been  granted  to  pipelines  for 
company-owned  production.  See  Northwest  PipeUne 
Corp.  and  .Northwest  Marketing  Company,  38  FERC 
H  61.046  at  61. 132  (1987);  EL  Paso  Natural  Gas  Co.  42 
FERC  \  61.155  at  61.578  (1988)  ("Precisely  the  same 
pohcy  considerations  that  support  limited-term 
abandonment  authority  for  El  Paso's  other  NGA  gas 
supplies  apply  equally  to  El  Pasos  own 
production").  Moreover,  in  Public  Service  Commn 
of  the  Stale  of  New  York  v.  Mid-Louisiana  Gas  Co.. 
463  U.S.  319  (1963).  the  Supreme  Court  held  that 
NGPA  pricing  provisions  are  applicable  to  pipelme 
production.  Accordingly,  the  Commission  has 
applied  the  principle  that  producer  and  pipeline 
production  should  receive  "parity  treatment".  Order 
No.  391-A.  First  Sales  of  Pipeline  Production  under 
section  2(21)  of  the  Natural  Gas  Policy  Act  of  1978. 
31  FERC  161 .036  at  61.086  (1985). 
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owned  production  would  be  subject  to 
the  same  "prudence"  test  as  the  release 
of  any  other  gas,  and  subject  to  the 
same  notice**  and  reporting 
requirements. 

4.  Where  the  parties'  agreement 
requires  abandonment  before  the  gas 
may  be  released  and  all  other  conditions 
are  satisfied  the  rule  provides  the 
necessary  authorization  because  the 
agreement  is  a  mutual  termination  under 
the  rule.  Thus,  if  the  parties  agree  that 
the  gas  may  be  released  once 
abandonment  authorization  is  secured, 
the  necessary  authorization  is  granted 
automatically  and  concurrently  under 
the  rule,  and  the  gas  is  released  as 
provided  in  the  parties'  agreement. 

5.  Any  seller  who  has  properly 
permanently  terminated  sales  under  a 
contract  is,  after  the  effective  date  of  the 
rule,  entitled  to  permanent 
abandonment  and  a  permanent  blanket 
certificate  with  pregranted 
abandonment  to  sell  the  abandoned  gas. 
Thus  where  a  party  has  previously 
received  Commission  authorization  to 
abandon  for  a  limited  term,  after  the 
effective  date  of  the  rule,  the  rule's  self 
implementing  abandonment 
authorization  permits  abandonment  to 
the  extent  the  parties  have  agreed, 
including  permanent  abandonment.*" 

6.  In  any  instance  where  a  party  has 
been  granted  permanent  abandonment 
by  the  Commission  but  with  a  limited- 
term  certificate  of  sale.*'  that  party  is 
granted  a  blanket  certificate  under 
157.301  to  make  sales  of  such  gas  with 
pregranted  abandonment. 

7.  The  Indicated  Producers  (IP)  seek 
clarification  of  the  applicability  of  Order 
No.  490  to  authorize  abandonment  of 
sales  for  resale  to  gatherers,  processors 
or  resellers  where  the  seller  receives  a 
percentage  of  the  proceeds  realized  by 
the  reseller.  IP  seeks  assurance  that 
such  percentage-of-proceeds  sales  are 
eligible  for  abandonment  under  the 
provisions  of  Order  No.  490,  even  if  they 
are  not  treated  as  "first  sales"  under  the 
Commission's  regulations.'* 


"  Since  there  is  no  contract,  the  Commission  will 
consider  the  notice  to  the  Commission  as  the 
necessary  indication  of  mutual  agreement. 

'"  See  e.g..  Arco  Oil  and  Gas  Company,  el  oL  43 
FERC  161.072  (1988). 

•'  See  e.g..  Conoco.  Inc..  41  FERC 1  61.064  (1987). 

"  IP  notes  that  the  regulations  promulgated  in 
Order  No.  490.  {  157.21  (abandonment  of  purchases) 
and  S  157.30  (c)-(n  (abandonment  of  service), 
authorize  abandonment  by  "first  sellers"  and  by 
purchasers  from  first  sellers  defined  by  reference  to 
the  NGPA's  deflnition  of  "first  sale."  However. 
S  270.202(h)(1)  of  the  Commission's  regulations 
provides  that  if  a  reseller  determines  its  maximum 
lawful  price  as  if  the  sale  were  in  fact  a  "first"  sale 
(using  the  ordinary  sense  of  the  phrase,  not  the 
NGPA's  technical  definition)  rather  than  a  resale, 
any  percenlage-of-proceeds  sale  to  such  reseller  is 


The  Commission  grants  IP's  requested 
clarification.  The  Commission  intends 
for  sales  to  resellers  (or  purchases  by 
resellers]  on  a  percentage-of-proceeds 
basis  to  be  eligible  for  abandonment 
authority  under  Order  No.  490.  Such 
sales  are  encompassed  by  the  NGPS's 
definition  of  "first  sale."  The 
Commission's  decision  not  to  treat  such 
sales  as  first  sales  for  purposes  of 
determining  maximum  lawful  prices 
(MLP's)  under  Tide  I  was  based  on  other 
considerations  not  relevant  to 
abandonment.*'  Furthermore,  the 
eligibility  of  such  sales  for  abandonment 
authority  is  in  no  way  inconsistent  with 
the  purposes  of  Order  No.  490. 

8.  IP  also  seeks  clarification  that  the 
abandonment  rule  is  applicable  to  all 
sales  that  qualify  as  "independent 
producer  sales"  under  §  154.91(a)  of  the 
Commission's  regulations  by  amending 
Order  No.  490's  definition  of  "first 
seller"  to  include  those  engaged  in 
transactions  that  are  treated  as  first 
sales  under  the  Commission's  orders  or 
regulations  as  well  as  "first  sales"  as 
defined  by  the  NGPA.  Although  it  is  not 
entirely  clear,  IP  appears  to  be 
concerned  that  some  sales  by  gatherers, 
processors,  or  resellers  that  are  affiliates 
of  interstate  or  intrastate  pipelines,  or 
local  distribution  companies  may  not  be 
eligible  for  abandonment  under  the  rule 
because  of  the  exclusion  of  certain  sales 
from  the  definition  of  "first  sale"  under 
NGPA  section  2(21)(B).**  However,  as 
IP  notes,  the  Commission  has  exercised 
its  authority  under  NGPA  section 
2(21)(A)(v)  to  define  sales  by  affiliates 
of  interstate  or  intrastate  pipelines,  or  of 
local  distribution  companies  as  first 
sales.  Thus  sales  by  affiliated  gatherers, 
processors  or  resellers  have  already 


not  treated  as  a  "first  sale"  for  purposes  of  applying 
the  ceiling  price  provisions  of  Title  I  of  the  NGPA. 

"  The  Commission  was  concerned  with  the 
practical  difficulties  of  determinmg  the  applicable 
MLP's  for  percentage-of-proceeds  sales  to  resellers 
in  intrastate  commerce  under  sections  105  (existing 
intrastate  contracts)  and  106(b)  (intrastate  rollover 
contracts).  The  wording  of  these  sections  assumes 
the  existence  of  a  specific  price  stipulated  by  terms 
of  a  contract,  and  do  not  appear  to  contemplate 
intrastate  percentage-of-proceeds-sale  contracts. 
However,  the  Commission's  decision  not  to  regulate 
directly  the  price  of  such  sales  under  the  regulations 
implementing  Title  [  of  the  NGPA.  for  the  reasons 
explained  in  Order  No.  68.  does  not  remove 
percentage-of-proceeds  sales  from  the  NGPA's 
definition  of  "first  sale".  Rules  Generally  Applicable 
to  Regulated  Sales  of  Natural  Gas  and  Ceiling 
Prices:  Final  Regulations.  45  FR  5678  (Jan.  24. 1980): 
FERC  Stats,  and  Regs.  jRegulations  Preambles  1977- 
1981]  1  30. 125  at  30.857-859  (Order  No.  68). 

»«  CERTAIN  SALES  NOT  INCLUDED— Clauses 
(i).  (ii).  (lii).  or  (iv)  of  subparagraph  (A)  shall  not 
include  the  sale  of  any  volume  of  natural  gas  by  any 
interstate  pipeline,  intrastate  pipeline,  or  any 
affiliate  thereof,  unless  such  sale  is  attributable  to 
volumes  of  natural  gas  produced  by  such  interstate 
pipeline,  intrastate  pipeline,  or  local  distribution 
company,  or  affiliate  thereof. 


been  included  within  the  Commission's 
implementafion  of  the  NGPA's  definition 
of  first  sale.**  The  Commission 
concludes,  therefore,  that  sales  by 
affiliated  gatherers,  processors,  or 
resellers  are  eligible  for  abandonment 
under  the  rule  without  amending  the 
regulatory  text  of  the  rule  as  suggested 
by  IP. 

9.  PMTG  moved  for  clarification, 
requesting  that  the  Commission  define 
the  term  contract  to  include  an  "implied 
contract".  PMTG  notes  that  the 
Commission  specifically  referred  to 
implied  contracts  in  the  regulations 
governing  NGPA  section  315,  namely  in 
18  CFR  277.203(g)  (1987).  However,  in 
that  case  the  Commission  concluded 
that  it  was  necessary  to  deal  specifically 
with  that  matter  because  certain 
conduct  is  required  under  section  315 
before  a  contract's  termination,  and 
under  the  regulations,  implied  contracts 
arise  at  the  end  of  the  contract  term 
because  of  the  service  obligation  under 
the  NGA.  Thus,  implied  contracts  were 
specifically  excluded  from  the 
requirement  that  a  bona  fide  offer  must 
be  made  18  months  before  the  contract's 
expiration  in  order  to  make  compliance 
with  section  315  more  certain.**  The 
same  dilemma  does  not  apply  under  this 
rule.  The  rule  applies  when  a  contract 
has  terminated.  As  noted  supra,  pp.  20 
and  21,  the  rule  states  that  contractual 
issues  are  to  be  determined  by  a  court  of 
competent  jurisdiction.  Whether  or  not 
an  implied  contract  has  arisen,  and 
under  what  circumstances  it  may  be 
terminated,  are  issues  for  a  court  to 
determine  if  the  parties  cannot  reach  an 
agreement.  Accordingly,  the  motion  for 
clarification  will  be  denied. 

List  of  Subjects  in  18  CFR  part  157 

Administrative  practice  and 
procedure.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  157,  Chapter  1, 
Title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

By  the  Commission.  Commissioner  Sousa 
concurred  in  part  and  dissented  in  part  with  a 
separate  statement  attached. 

Commissioner  Stalon  concurred  with  a 
separate  statement  attached. 


"  18  CFR  270.203(c)  (1987).  The  Commission  has 
also  decided  to  treat  sales  of  affiliated  marketers  as 
first  sales.  See  Order  No.  497.  Inquiry  Into  Alleged 
Anticompetitive  Practices  Related  to  Marketing 
Affiliates  of  Interstate  Pipelines.  43  FERC  \  61.420 
Ifune  1. 1988). 

••  See  Order  No.  95-A.  FERC  Statutes  ft 
Regulations  1  30.090  at  30.162-63  (1981). 
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Commissioner  Trabandt  dissented  in  part 
with  a  separate  statement  attached. 
Lois  D.  Cashetl. 
Acting  Secretary. 

PART  157— APPLICATIONS  FOR 
CERTIFICATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

1.  The  authority  citation  for  Paii  157 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
717w  (1982);  Natural  Gas  Policy  Act  afl978, 
15  U.S.C.  3301-3432  (1982);  Department  of 
Energy  OrganizaUon  Act,  42  U.S.C.  7101-7352 
(1982);  E.O.  No.  12009.  3  CFR  1978  Comp.  p. 
142. 

2.  Section  157.21  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  157.21    Abandonment  of  purchases. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  purchaser  subject  to 
the  Commission's  jurisdiction  under  the 
Natural  Gas  Act  is  authorized,  upon  30- 
days  written  notice  to  (or  from)  the 
seller,  or  any  longer  notice  period 
required  by  contract,  to  abandon 
purchases  of  natural  gas  from  any  first 
seller  or  pipeline: 

(1)  Permanently,  under  a  contract  that 
has  expired,  or 

(2)  To  the  extent  that  the  obhgation  of 
the  purchaser  to  take  or  pay  for  gas  (or 
both),  or  of  the  seller  to  deliver  gas,  is 
unilaterally  reduced,  suspended  or 
terminated  by  either  party  in 
accordance  with  a  provision  of  an 
unexpired  contract. 

*        *        •        •        • 

3.  Section  157.30  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  157.30    Abandonment  of  service. 

***** 

(c)  A  first  seller  is  authorized,  upon 
30-days  written  notice  to  (or  from)  the 
purchaser,  or  any  longer  notice  period 
required  by  contract,  to  abandon  sales 
of  gas  to  any  purchaser 

(1)  Permanently,  under  a  contract  that 
has  expired,  or 

(2)  To  the  extent  that  the  obligation  of 
the  purchaser  to  take  or  pay  for  gas  (or 
both),  or  of  the  seller  to  deliver  gas,  is 
unilaterally  reduced,  suspended  or 
terminated  by  either  party  in 
accordance  with  a  provision  ol  an 
unexpired  contract 

»         .         •         ■         • 

Note. — This  appendix  wilt  not  be  published 
in  the  Code  of  Federal  Regulations 


Appendix  A 

Requests  For  Rehearing 

American  Gas  Association  (AGA) 

American  Public  Gas  Association  (APGA) 

Amoco  Production  Co.  (Amoco) 

ANR  Pipeline  Co.  h  CIG  (ANR  and  CIG) 

Anadarko  Petroleum  Corporation  (Anadarko) 

Arkla,  Inc. 

Association  Gas  Distributors  (AGD) 

Columbia  Gas  Transmission  Corp. 

(Columbia) 
El  Paso  Natural  Gas  Co.  (EL  Paso) 
Enron  Interstate  Pipeline  Group  (Enron) 
Indicated  Producers  [IP) 
Interstate  Natural  Gas  Assoc,  of  America 

(INGAA) 
Maryland  People's  Counsel  (MPC) 
State  of  Michigan  and  Michigan  PSC 

(Michigan) 
Michigan  Consolidated  Gas  Company 

(Michigan) 
Minnesota  Department  of  Public  Services 

(Minnesota) 
Mountain  Fuel  Resources  (Mountain  Fuel) 
National  Fuel  Gas  Supply  Corporation 

(National  Fuel) 
Northern  Illinois  Gas  Company  (NI) 
Pacific  Gas  and  Electric  Company  (PG&E) 
Panhandle  Eastern  Pipeline  Company  and 

Trunkline  Gas  Company  (Panhandle  and  ■ 

Tnuikline) 
Peoples  Gas  Light  and  Coke  Company  and 

North  Shore  Gas  Company  (Peoples  Gas 

and  North  Shore) 
Peoples  Natural  Gas  Company  (Peoples 

Natural) 
Process  Gas  Consumers  Group,  Georgia 

Industrial  Group,  Am.  Front  Steel  Institute 

(Process  Gas) 
PSC  of  State  of  New  York  (New  York) 
Producers  Associations 
Southern  California  Gas  Company  (SoCal) 
Tennessee  Gas  Pipe  Line  Company 

(Tennessee) 
Texas  Gas  Transmission  Corp. 
Transcontinental  Gas  Pipe  Line  Corp. 

(Transco) 
UGI  Corporation 

United  Distribution  Companies  (UDC) 
United  Gas  Pipeline  Co.  (United  Gas) 
Valero  Interstate  Transmission  Co.  (Vitco) 
Williams  Natural  Gas  Company  (Williams) 
Williston  Basin  Interstate  Pipeline  Company 

(Williston) 

Abandonment  of  Sales  and  Purchases 
of  Natural  Gas  Under  Expired, 
Terminated,  or  Modified  Contracts. 

Issued:  )uly  22, 1988. 

Sousa,  Anthony  G,  Commissioner, 
concurring  in  part  and  dissenting  in 
part: 

I  continue  to  concur  with  and  support 
the  overall  objectives  of  Order  No.  490. 
However,  I  am  disappointed  that  this 
rehearing  order  doesn't  reflect  any 
reconsideration  of  the  issues  of  take-or- 
pay  relief  in  cases  of  unilateral  producer 
abandonment  and  pipeline  eligibility  to 
initiate  abandonment  pursuant  to  the 
regulations  adopted  by  Order  No.  490.  I 
must  continue  to  dissent  on  these 


aspects  of  the  final  rule  for  the  reasons 
stated  in  my  initial  partial  dissent' 
Anthony  G.  Sousa, 
Commissioner. 

Abandonment  of  Sales  and  Purchases 
of  Natural  Gas  Under  Expired. 
Terminated,  or  Modified  Contracts. 

Issued  February  5.  1988. 

Sousa,  Anthony  G.,  Commissioner, 
concurring  in  part  and  dissenting  in 
part: 

I  concur  with  and  support  fully  the 
overall  policy  objectives  of  the 
abandonment  rule  approved  by  the 
Commission  today.  This  rule  is  another 
step  in  the  direction  the  Commission  is 
taking  towards  lessening  regulation  so 
long  as  it  is  in  the  public  interest. 

However,  I  dissent  from  that  part  of 
the  rule  where  the  Commission  fails  to 
provide  for  take-or-pay  relief  where 
unilateral  producer  abandonment  is 
permitted.  I  also  dissent  from  that  part 
of  the  rule  which  limits  a  pipeline's 
eligibility  to  initiate  abandonment  only 
if  it  is  an  Order  No.  500  blanket 
certificate  holder.  This  is  a  significant 
departure  from  the  Notice  of  Proposed 
Rulemaking  which  had  no  such 
qualifying  limitation.  To  igno.re  take-or- 
pay  relief  and  refund  of  prepayments  on 
the  one  hand  and  then  to  condition 
pipeline  abandonment  on  enforced 
acceptance  of  a  blanket  certificate 
under  section  7  appears  to  me  to  be 
grossly  unfair.  I  would  not  object  to 
conditioning  unilateral  pipeline 
abandonment  on  acceptance  of  a 
blanket  certificate  if  take-or-pay  relief  is 
also  granted  on  unilateral  producer 
abandonment.  The  effect  of  the  majority 
decision  is  that  it  will  inevitably 
exacerbate  the  take-or-pay  problem. 
Anthony  G.  Sousa. 
Commissioner. 

Abandonment  of  Sales  and  Purchases 
of  Natural  Gas  Under  Expired. 
Terminated,  or  Modified  Contracts. 

Issued  July  22. 1988. 

Slalon,  Commissioner,  concurring: 
1  am  displeased  that  the  Commission 
has  not  taken  action  to  alleviate  the 
effect  of  a  producer's  unilateral 
abandonment  on  a  pipeline's  take-or- 
pay  liability.  As  I  stated  in  my 
concurrence  to  the  rule,'  this  problem 


•  FERC  Statutes  and  Regulations.  Regulelion 
Preambles  \  M.7V!  al  p.  31.043  (1988).  For 
convenience.  I  have  attached  a  copy  of  my 
statement  as  an  appendix. 

■  FERC  Slalules  A  Regulations.  Regulations 
Preambles  1  30.797  (1988). 


BEST  COPY  AVAILABLE 
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could  be  alleviated  by  conditioning 
unilateral  producer  abandonment  on  the 
producer's  agreement  to  refund  all 
prepayments  or  to  allow  the  purchaser 
to  make  up  the  gas  for  which  it  has 
made  prepayments.  However,  on 
balance.  I  am  still  convinced  that  the 
benefits  of  this  rule  outweigh  this  short- 
term  problem.  Therefore,  I  shall  concur 
with  this  order. 
Charles  G.  Stalon. 
Commissioner. 

Abandonment  of  Sales  and  Purchases 
of  Natural  Gas  Under  Expired, 
Terminated  or  Modified  Contracts,  Final 
Rule. 

Issued:  July  22. 1988. 

Opinion  of  Commissioner  Charles  A. 
Trabandl,  Dissenting  in  Part: 

While  I  concur  generally  with  the 
direction  of  the  new  abandonment 
policy  adopted  in  the  final  rule  on 
rehearing,  I  set  forth  my  specific 
concerns  about  the  final  rule  in  my 
concurring  opinion  issued  February  17, 
1988,  which  I  briefly  summarize  below.  I 
recommended  that  the  Commission 
adopt  a  right  of  first  refusal  for  firm 
customers  and  mandatory 
transportation  for  released  gas,  where 
the  pipeline  is  not  providing  open  access 
transportation  services.  These 
additional  protections  for  firm 
customers  are  very  important,  since  the 
rule  has  made  eligible  immediately  for 
abandonment  at  least  22.3  percent  of 
current  section  104  gas  supplies  and 
another  21.1  percent  by  1990.  That  gas 
today  has  an  average  price  of  $0.99  and 
under  the  rule  would  be  eligible  for  the 
higher.  Order  No.  451  Maximum  Lawful 
Price  of  $2.70.  Also,  there  would  be  no 
offsetting  price  effect  from  the  pipeline's 
abandonment  of  higher  price  expired 
contracts,  where  the  pipeline  is  not  an 
open  access  transporter,  because  it  does 
not  have  unilateal  abandonment 
authority  under  the  rule.  In  addition, 
while  I  support  allowing  parties  to  agree 
to  partial  or  limited  term  abandonments 
(LTA)  for  gas  not  taken  under  existing 
contracts,  this  order  has  not  fully 
analyzed  the  price  impact  of  these 
arrangements  if  most  of  the  gas  released 
under  current  LTAs  becomes  subject  to 
unilateral  abandonment  under  the  final 
rule. 

I  also  believe  that  the  authority 
granted  under  the  rule  may  exceed  the 
Commission's  legal  authority  under 
section  7(b)  of  the  Natural  Gas  Act 
(NGA)  and  disregard  the  court's 
concerns  in  Consolidated  Edison 
Company  of  New  York  v.  FERC.  823 
F.2d,  630  (DC  Cir.  1987)  [Con  Ed)  which 
remanded  the  Commission's  orders  in 
Felmont  Oil  Corporation  and  Essex 
Offshore,  Inc.,  33  FERC  \  61,3331  (1985) 


rehearing  denied,  34  FERC  H  61,296 
(1986)  [Felmont].  The  Commission  does 
not  fully  consider  the  impact  of  the  final 
rule  on  captive  customers,  especially 
where  the  pipeline  does  not  hold  a 
blanket  certificate  for  open  access 
transportation.  In  reviewing  comments 
in  the  petitions  for  rehearing,  1  find  that 
there  was  extensive  support  for  the  right 
of  first  refusal  and  mandatory 
transportation  of  released  gas.  In 
particular,  the  petitions  of  almost  all 
state  public  service  commissions  and 
local  distribution  companies  express 
serious  concern  about  the  effects  of  the 
final  rule  in  this  regard  and  very  strong 
support  for  these  two  requirements, 
along  with  the  possible  additional 
requirement  for  a  prior  notice  procedure 
before  the  abandonment  becomes 
effective. 

On  balance,  this  order  on  rehearing 
largely  ignores  completely,  or 
unceremoniously  dismisses  out  of  hand, 
the  extensive  discussion  of  my  concerns 
in  my  concurring  opinion  to  Order  No. 
490,  as  well  as  the  numerous  comments 
in  the  rehearing  petitions.  For  example, 
concern  in  my  concurring  opinion  about 
the  potential  cost  impacts  of  one  feature 
of  the  final  rule  on  customers  is 
superficially  afforded  a  four  sentence 
rebuttal  based  wholly  on  unsupported 
speculation.  See  text  associated  with 
Footnote  38.  at  page  21  of  the  slip 
opinion.  There  is  no  analytical  response 
to  that  very  serious  concern  discussed  at 
some  length  in  my  concurring  opinion 
and  the  rehearing  petitions  of  many 
parties. 

The  order,  beginning  at  page  9  of  the 
slip  opinion,  summarily  rejects  the  legal 
challenges  raised  in  my  concurring 
opinion  and  the  rehearing  petitions  on 
the  scope  of  the  Conunission's  discretion 
under  NGA  section  7(b),  under  ConEd  as 
to  the  substantive  standard  and  under 
Associated  Gas  Distributors  v.  FERC, 
824  F.2d  981  (DC  Cir.  1987).  cert  denied 
sub.  nom.,  as  to  the  automatic 
abandonment  procedures  of  the  final 
rule.  The  summary  rejection  is  based 
solely  on  a  reiteration  of  the 
unsupported  assertion  "that  the  ConEd 
and  ACD  decisions  support  the 
Commission  authority  to  adopt  such 
policy."  without  any  response  to  the 
extensive  legal  analysis  in  the 
concurring  opinion  and  the  rehearing 
petitions,  which  lead  to  directly  contrary 
conclusions.  The  majority,  it  seems,  has 
adopted  the  analytical  approach  of 
merely  saying  it  so  must  make  it  so. 
Others,  I  would  hope,  will  not  be  quite 
so  easily  persuaded  of  the  majority's 
conclusory  statements  and  will  demand 
a  rebuttal  response  to  the  arguments 
and  conclusions  to  the  contrary. 


The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  has  just 
addressed  the  new  policy  under  section 
7(b)  in  an  L.T.A.  case  decided  this  week. 
Kansas  Power  and  Light  Company  v. 
FERC  No.  87-1422,  decided  July  19, 1988. 
In  affirming  the  Commission's  approval 
of  four  L.T.A.  authorizations,  the  court 
concluded  that  the  approval  was  valid 
even  though  the  Commission  rejected 
KPL's  request  for  an  evidentiary  hearing. 
The  court  upheld  our  determination, 
"that  KPL's  allegations  of  possible  future 
harm  were  too  speculative  to  warrant  a 
pre-authorized  adjudicative  hearing  and 
that  any  challenges  to  the  LTAs  would 
most  logically  be  conducted  in  the 
pipelines'  rate  proceeding."  (Slip  opinion 
at  page  12,  Footnote  omitted).  The  court 
in  Footnote  3  agreed  with  the 
Commission  that  KPL  had  not  been 
persuasive  in  merely  asserting  without 
more  that  a  prudence  review  after  the 
fact  is  a  poor  substitute  for  prior  scrutiny 
of  the  proposed  abandonment.  I  will  be 
interested  in  the  court's  inevitable 
review  of  this  order  as  to  the  adequacy 
for  captive  customers  of  after  the  fact 
prudence  reviews,  where  the  old  gas 
producer-supplier  of  a  pipeline  not 
providing  open  access  transportation 
services  unilaterally  abandons 
upon  expiration  of  the 
contract  under  this  rule. 
My  concurring  opinion  and  many 
rehearing  petitions  argued  that  later 
prudence  review  would  be  inadequate 
under  such  circumstances. 

The  KPL  court  also  concluded,  "that 
the  Commission  did  not  act  in  violation 
of  its  own  (abandonment)  policies  in 
granting  the  latest  round  of  LTA 
applications."  (Slip  opinion  at  page  15). 
In  reaching  that  conclusion,  the  court 
noted  that  the  Commission  had  found 
that  the  LTAs  provide  benefits  to  all 
segments  of  the  natural  gas  industry, 
including  consumers,  consistent  with  the 
new  test  under  Felmont.  The  court  also 
saw  the  LTA  orders  "as  a  natural 
extension  of  the  Commission's  evolving 
abandonment  policy."  (Slip  opinion  at 
page  13).  Lastly,  the  court  believed  "that 
the  Commission  adequately  addressed 
the  impact  of  the  LTA  authorizations  on 
existing  pipeline  customers."  because  (1) 
we  specified  that  the  LTA  authority 
does  not  alter  pipelines'  existing 
obligations  to  their  customers  and  is  not 
intended  to  affect  contractual  claims 
and  defenses  arising  under  a  pipeline's 
gas  purchase  contracts,  and  (2)  we  made 
clear  that  the  pipelines  would  ultimately 
be  responsible  to  its  customers  for  any 
consequent  effects  of  the  LTAs  on 
adequacy  of  gas  supplies  and 
reasonableness  of  gas  costs  in 
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subsequent  rate  proceedings.  (Slip 
opinion  at  page  14  and  15). 

The  court  expressly  stated  that  the 
Commission's  conclusion  on  the 
adequacy  of  review  in  subsequent  rate 
proceedings  was  a  reasonable  exercise 
of  the  Commission's  discretion.  Again,  1 
will  be  very  interested  in  the  court's 
eventual  review  of  this  order  and  the 
final  rule  in  the  context  of  whether  the 
Commission,  in  fact,  has  adequately 
addressed  the  impact  of  the  rule  on 
existing  captive  customers  of  pipelines 
not  providing  open  access 
transportation.  For  example,  will  the 
reviewing  court  be  similarly  impressed 
here  with  the  pipelines  existing 
obligations  to  their  customers, 
contractual  claims  and  defenses  arising 
under  a  pipeline's  gas  purchase 
contracts,  or  the  badly,  if  not  fatally, 
flawed  cost  impact  analysis  conducted 
by  the  Commission  staff.  I  simply  am 
not  satisfied  here  that  the  Commission 
has  adequately  addressed  the  impacts 
and  effects  on  such  captive  customers, 
nor  provided  any  meaningful  protection 
for  them  beyond  general  market  theory 
on  the  operations  of  the  national  market 
as  a  whole. 

The  net  effect  of  this  order,  then,  is  to 
sanction  the  broadest  possible  generic 
abandonment  in  the  context  of  expired 
contracts  and  create  vast  new  eligibility 
for  the  alternate  MLP  pursuant  to  Order 
No.  451,  with  virtually  no  provision  for 
protection  of  captive  customers  of 
pipelines  not  providing  open  access 
transportation.  Captive  customers  have 
no  direct  access  to  the  national  market 
for  natural  gas  and  cannot  benefit 
directly  from  the  unilateral 
abandonment  by  producer-suppliers  of 
their  pipeline.  Consequently,  the  test 
adopted  in  Felmont  effectively  has  been 
emasculated  for  those  customers, 
because  any  objective  comparison  of  the 
needs  of  those  current  customers  against 
the  benefit  that  would  accrue  to  the 
natural  gas  market  as  a  whole  must 
conclude  that  the  needs  of  such  captive 
customers  have  been'lotally  ignored. 
They  are  left  with  no  access  to  lower 
priced  gas,  on  the  one  hand,  while  their 
pipeline  supplier  has  lost  previously 
dedicated,  low  price  gas  deliverability 
and  reserves,  or  in  the  alternative,  must 
repurchase  the  old  gas  supplies  at  prices 
pursuant  to  the  Order  No.  451  higher 
MLP  (but  without  the  various  offsetting 
protections  available  under  Order  No. 
451  Good  Faith  Negotiation  provisions). 
I  cannot  support  that  result  as  to  captive 
customers  of  pipelines  not  providing 
open  access  transportation  services,  as 
a  matter  of  law  and  policy  under  NGA 
section  7(b). 


Let  me  conclude  by  restating  again  my 
general  support  for  the  broadest 
abandonment  policy,  which  is  fully  legal 
and  protects  the  captive  customers  of 
pipelines  not  providing  open  access 
transportation  services.  I  am  prepared  to 
support  some  form  of  expedited  or 
generic  abandonment  based  on  contract 
expiration  or  termination  to  the  extent 
of  our  available  legal  authority  and  such 
protection  for  those  captive  customers. 
Since  the  instant  order  fails  to  dispose 
of  the  concerns  on  those  points,  I  am  not 
persuaded  that  the  final  rule  is 
acceptable. 

Therefore,  I  dissent  in  part. 
Charles  A.  Trabandt. 
Commissioner. 
[FR  Doc.  88-17317  Filed  8-1-88:  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404  and  416 
[Regulations  No.  4  and  No.  16] 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  Benefits; 
Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Di8at>led;  Continued 
Payment  of  Benefits  During  Appeal 

agency:  Social  Security  Administration. 

HHS. 

action:  Final  rule. 

summary:  These  final  regulations 
implement  section  223(g)  of  the  Social 
Security  Act  (the  Act)  as  added  by 
section  2  of  Pub.  L.  97-455  and  amended 
by  section  7  of  the  Social  Security 
Disability  Benefits  Reform  Act  of  1984 
(Pub.  L.  98-460  enacted  in  October  1984) 
and  section  9009  of  Pub.  L.  100-203. 
These  regulations  also  implement 
section  1631  of  the  Act.  as  amended  by 
section  7  of  Pub.  L.  98-^60.  These 
statutory  provisions  provide  that  the 
Secretary  of  Health  and  Human  Services 
shall  by  regulations  prescribe  the 
manner,  form,  and  time  limit  within 
which  an  individual  may  elect  continued 
payment  of  disability/blindness  benefits 
and/or  Medicare  pending  the  outcome 
of  his  or  her  appeal  of  a  determination 
by  the  Social  Security  Administration 
(SSA)  that  his  or  her  physical  or  mental 
impairment(s)  for  which  benefits  were 
payable  has  ceased,  never  existed,  or  is 
no  longer  disabling.  These  final 
regulations  provide  the  rules  for  electing 
continuation  of  benefits  under  these 
statutory  provisions. 

Under  these  final  regulations,  the 
option  to  elect  to  continue  receiving 


benefits  pending  the  outcome  of  a 

request  for  reconsideration  or  hearing 

before  an  administrative  law  judge  on  a 

medical  cessation  will  be  provided  to 

the  following: 
— Recipients  of  disability  insurance 

benefits  (and  their  auxiliary  dependents 

receiving  benefits  on  the  recipient's 

wage  record). 
— Recipients  of  disabled  adult  child's 

benefits. 
— Recipients  of  disabled  widow's  and 

disabled  widower's  benefits. 
— Mothers  and  fathers  having  in  care 

a  disabled  adult  child. 
— Mothers  and  fathers  having  in  care 

a  child,  under  age  18  but  over  age  15, 

who  is  disabled  and  receiving  child's 

benefits. 
— Recipients  of  Supplemental  Security 

Income  (SSI)  benefits  based  on 

disability  or  blindness. 

DATES:  These  rules  are  effective  August 

2. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  V.  Dudar,  Legal  Assistant. 
Office  of  Regulations.  Social  Security 
Administration.  3-B-4  Operations 
Building.  6401  Security  Boulevard. 
Baltimore,  MD  21235,  telephone  (301) 
965-1795. 

SUPPLEMENTARY  INFORMATION:  These 
rules  implement  sections  223(g)  and  1631 
of  the  Act.  as  amended  by  section  7  of 
Pub.  L.  98-460  and  section  9009  of  Pub. 
L.  100-203  which  temporarily  extend  the 
title  II  benefit  continuation  provisions  of 
prior  laws  and  permanently  create  a 
statutory  benefit  continuation  pro\ision 
for  title  XVI  medical  cessation  cases. 

Section  223(a)(1)  of  the  Act  provides 
that  a  Social  Security  title  II  disability 
insurance  beneficiary  found  to  be  not 
disabled  under  the  provisions  of  the  Act 
will  receive  benefits  for  two  months 
after  the  month  in  which  his  or  her 
disability  ceased.  Disability  is  ordinarily 
considered  to  have  ceased  in  the  month 
the  cessation  determination  is  made. 
Similarly,  section  202(d)(1)(G)  of  the  Act 
provides  that  a  title  II  disabled  child 
beneficiary  (as  defined  by  the  Act) 
found  to  be  not  disabled  under  the 
provisions  of  the  Act  will  receive 
benefits  for  two  months  after  the  month 
in  which  his  or  her  disability  ceased. 
Disability  is  ordinarily  considered  to 
have  ceased  in  the  month  the  cessation 
determination  is  made.  The  regulations 
at  20  CFR  404.900  et  seq.  give  these  title 
II  beneficiaries  the  right  to  appeal  a 
determination  of  medical  cessation 
through  the  administrative  process.  Prior 
to  Pub.  L.  97-455,  title  II  beneficiaries 
were  not  eligible  for  payment  of 
continued  benefits  during  an  appeal  of  a 
determination  that  they  were  no  longei 
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medically  disabled.  However,  if  the 
initial  cessation  determination  was 
reversed  on  appeal,  benefits  were  paid 
retroactively  to  the  first  month  for  which 
benefits  were  not  paid  as  a  result  of  the 
determination  of  disability  cessation. 

Section  1631(a)(5)  of  the  Act  similarly 
provides  that  a  title  XVI  recipient  of 
disability  or  blindness  benefits  will 
receive  benefits  for  two  months  after  the 
month  in  which  his  or  her  disability/ 
blindness  ceased.  Disability  is  ordinarily 
considered  to  have  ceased  in  the  month 
the  cessation  determination  is  made. 
Revised  regulations  at  20  CFR 
416.1413(d),  51  FR  288  (January  3, 1986) 
provide  for  an  opportunity  for  a 
disability  hearing  at  the  reconsideration 
level  when  title  XVI  or  concurrent  title 
II/XVI  individuals  appeal  a 
determination,  based  on  medical  factors, 
that  he  or  she  is  not  blind  or  disabled  (a 
medical  cessation).  These  individuals 
retain  the  right  to  appeal  this 
reconsideration  determination  through  a 
hearing  before  an  administrative  law 
judge. 

Prior  to  the  enactment  of  Pub.  L  98- 
460,  benefit  continuation  was  provided 
in  title  XVI  and  concurrent  title  Il/title 
XVI  cases  bases  on  the  U.S.  Supreme 
Court  decision  in  Goldberg  v.  Kelly.  397 
U.S.  254  (1970).  Prior  to  the  publication 
of  these  rules,  regulations  at  20  CFR 
416.1336  provided  that  title  XVI 
recipients  found  to  be  no  longer 
disabled  or  blind  could  have  their 
benefits  continued  through  the  first  step 
of  appeal. 

Section  2  of  Pub.  L.  97-455 

Section  2  of  Pub.  L.  97-455,  enacted  in 
January  1983,  added  a  new  subsection 
(g)  to  section  223  of  the  Act.  Under  this 
provision,  a  title  II  disability  insurance 
beneficiary  or  a  child,  widow,  or 
widower  entitled  to  benefits  based  on 
disability,  who  receives  a  determination 
that  the  physical  or  mental 
impairment(s)  on  the  basis  of  which 
such  benefits  are  payable  is  found  to 
have  ceased,  not  to  have  existed,  or  to 
no  longer  be  disabling  may  elect  to  have 
benefits  continued  during  appeal  of  the 
cessation  determination  through  the 
reconsideration  level,  and/or  until  a 
hearing  decision  or  order  of  dismissal  is 
issued  by  an  administrative  law  judge. 
Section  2  of  Pub.  L.  97-4.55  also  permits 
the  beneficiary  to  elect  continuation  of 
any  other  benefits  that  are  based  on  his 
or  her  wages  and  self-employment 
income,  including  benefits  under  title 
XVIII  of  the  Act  (Medicare).  Any 
continued  benefits  paid  under  this 
provision,  except  for  those  made  under 
title  XVIII,  are  subject  to  recovery  as 
overpayments,  subject  to  the  same 
waiver  provisions  in  current  law 


(section  204  of  the  Act)  and  regulations 
(20  CFR  404.501  et  seq.),  where  the 
medical  cessation  determination  is 
upheld,  on  appeal,  by  the  final  decision 
of  the  Secretary,  However,  waiver  of 
recovery  of  such  an  overpayment  is 
considered  only  if  the  cessation 
determination  was  appealed  in  good 
faith. 

This  temporary  provision  allows 
continued  payment  of  title  II  disability 
insurance  benefits  for  months  beginning 
in  February  1983  for  January  1983  or.  if 
later,  the  first  month  for  which  benefits 
were  no  longer  otherwise  payable  under 
the  most  recent  medical  cessation 
determination  or  order  of  remand. 

This  provision  was  originally  effective 
for  medical  cessation  determinations 
made  after  January  11, 1983,  pending 
administrative  review,  and  prior  to 
October  1, 1983. 

Section  2  of  Pub.  L.  98-118 

This  provision  extended  the  sunset 
date  of  section  of  Pub.  L  97-455  for 
continued  payment  of  title  II  disability 
benefits  during  appeal  to  include 
medical  cessation  determinations  made 
prior  to  December  7, 1983. 

Section  7  of  Pub.  L.  98-^160  and  Section 
9009  of  Pub.  L.  100-203 

Section  7  of  Pub.  L.  98-460  (which 
amends  section  223(g)  of  the  Act) 
extended  the  effective  date  of  the 
provisions  of  Pub.  L.  97-455  for  title  II 
cases  to  include  determinations  that  the 
physical  or  mental  impairment(s)  on  the 
basis  of  which  such  benefits  are  payable 
is  found  to  have  ceased,  not  to  have 
existed  or  to  no  longer  be  disabling 
made  prior  to  January  1, 1988.  (Extended 
to  January  1, 1989  by  section  9009  of 
Pub.  L.  100-203.)  Because  this  provision 
remains  temporary,  in  no  case  can  title 
II  disability  benefit  payments  be  made 
for  months  after  June  1989.  Section  7 
also  provides  for  the  continuation  of 
payment  of  benefits  under  title  II  and 
benefits  under  title  XVIII  to  a  father  or 
mother  who  has  in  his  or  her  care  a 
child,  over  age  15,  who  is  disabled  and 
receiving  child's  benefits,  based  on  such 
disability. 

Section  7  of  Pub.  L.  98-460  also 
amends  section  1631(a)  of  the  Act  to  add 
a  new  paragraph  (7).  Under  this 
permanent  provision,  a  recipient  of 
supplemental  security  income  benefits 
based  on  disability  or  blindness,  who 
receives  a  determination  that  the 
physical  or  mental  impairment(s)  on  the 
basis  of  which  such  benefits  are  payable 
is  found  to  have  ceased,  not  to  have 
existed  or  to  no  longer  be  disabling  may 
elect  to  have  benefits  continued  during 
appeal  of  this  determination.  If  elected, 
these  benefits  would  be  paid  until  the 


month  before  the  month  a  decision  is 
issued  after  an  administrative  law  judge 
hearing  or  the  month  before  the  month 
no  appeal  for  a  review  or  hearing  is 
pending,  whichever  is  earlier. 
Supplemental  security  income  benefits 
paid  under  this  provision  are  subject  to 
recovery  as  overpayments  and  to  the 
waiver  of  recovery  provisions  pursuant 
to  section  1631(b]  of  the  Act  if  the  initial 
medical  cessation.determination  is 
affirmed  by  a  final  decision  of  the 
Secretary.  However,  waiver  of  recovery 
of  such  an  overpayment  will  be 
considered  only  if  the  determination 
was  appealed  in  good  faith. 

Regulatory  Provisions 

Title  II 

These  regulations  at  §  404.1597(b) 
explain  that  after  we  have  made  a 
determination  that  an  individual's 
physical  or  mental  impairment(s)  has 
ceased,  never  existed,  or  is  no  longer 
disabling,  the  individual's  title  II 
benefits  based  on  disability  will  be 
stopped.  We  will  send  the  individual 
written  notice  of  our  determination  that 
explains  it,  the  right  to  appeal  and  the 
right  to  request  continued  benefits 
pending  reconsideration  and/or  a 
hearing  on  the  disability  cessation 
determination. 

For  the  purpose  of  the  regulations  of 
§  404.1597(b)  and  404.1597a  only, 
"benefits"  means  disability  case 
payments  and/or  Medicare,  if 
applicable.  "Election  of  benefits"  means 
the  election  of  disability  case  payments 
and/or  Medicare,  if  applicable. 

Under  section  7  of  Pub.  L.  98-460  and 
these  implementing  regulations,  title  II 
individuals  who  receive  a  closed  period 
of  disability  determination  do  not  have 
the  right  to  request  continuation  of 
benefits  during  appeal.  A  closed  period 
of  disability  determination  is  a 
determination  on  an  application  for 
benefits  that  establishes  a  period  of 
disability  for  only  a  specified  period  of 
time  in  the  past.  In  a  closed  period  of 
disability,  there  is  rfo  determination  that 
would  reach  current  status. 
Continuation  of  benefits  during  appeal  is 
available  only  if  current  entitlement  is  in 
question.  Also,  under  these  regulations, 
title  II  individuals  who  receive  an 
unfavorable  determination  on  their 
initial  disability  claim  (that  is  their 
application  for  benefits  based  on 
disability)  do  not  have  the  right  to 
request  continuation  of  benefits  during 
appeal  since  continued  benefits  are  only 
available  to  claimants  who  were 
already  receiving  benefits. 

The  regulations  at  §  404.1597a  (a)  and 
(b)  explain  that  title  II  individuals  who 
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receive  a  medical  cessation 
determination  may  elect  to  have 
benefits  continued  during  appeal  of  that 
determination.  Title  II  benefits  may  be 
continued  only  if  the  determination  that 
the  individual's  physical  or  mental 
impairment(s)  has  ceased,  has  never 
existed,  or  is  no  longer  disabling  is  made 
on  or  after  January  12, 1983  (or  before 
January  12, 1983,  and  a  timely  request 
for  reconsideration  or  a  hearing  before 
an  ALJ  was  pending  on  that  date]  and 
before  January  1, 1989.  If  elected,  title  II 
benefits  may  be  continued  beginning 
with  the  month  of  January  1983  or  the 
first  month  for  which  benefits  are  no 
longer  otherwise  payable  following  a 
medical  cessation  determination  or  the 
month  of  election,  whichever  is  later. 

The  payments  to  a  title  II  individual 
who  has  elected  to  have  benefits 
continued  will  continue  until  the  earlier 
of  the  month  before  the  month  a 
decision  is  issued  after  the  ALJ  hearing 
or  the  month  before  the  month  a  new 
decision  is  issued  by  the  ALJ  (or  final 
action  is  taken  by  the  Appeals  Council 
on  the  ALJ's  recommended  decision]  if 
the  individual's  case  was  sent  back  to 
an  ALJ  for  further  action,  or  until  the 
month  before  the  month  no  timely 
request  for  appeal  is  pending  after 
notification  of  an  unfavorable  title  II 
reconsideration  determination,  or  June 
1989. 

To  clarify  our  policy  on  cessation 
appeals  filed  under  both  title  II  and  title 
XVI  (a  concurrent  claim],  we  added  new 
language  to  these  final  regulations  at 
§  404.1597a(a).  This  new  language  does 
not  represent  a  change  in  the  concurrent 
claim  policy  announced  in  the  Notice  of 
Proposed  Rulemaking  (NPRM).  Although 
we  stated  in  the  NPRM  preamble  how 
concurrent  appeals  would  be  processed, 
we  had  no  statement  on  concurrent 
appeals  in  the  rules  themselves.  We 
explained  in  the  preamble  to  the  NPRM 
that  in  a  concurrent  claim,  the  title  II 
appeal  is  processed  under  the  title  H 
rules  and  the  title  XVI  appeal  is 
processed  under  the  title  XVI  rules.  In 
this  final  regulation,  we  have  explicitly 
stated  this  policy  in  the  regulatory  text 
at  §  404.1597a(a]. 

The  regulations  at  §  404.1597a(c) 
explain  that  a  title  II  primary 
beneficiary  may  also  elect  to  have 
benefits  continued  for  any  title  II 
auxiliary  beneficiaries  (e.g..  eligible 
spouse  or  children]  during  this  appeal.  If 
elected,  continued  benefits  for  the 
auxiliaries  will  be  continued  for  the 
same  time  periods  provided  for  the  title 
II  primary  beneficiary.  Under  these 
regulations,  auxiliary  beneficiaries  may 
also  elect  whether  they  wish  to  receive 
continued  payment  of  benefits,  but  the 


title  II  primary  beneficiary  must  also 
elect  to  have  their  benefits  continued  in 
order  for  the  auxiliary  beneficiaries  to 
be  paid.  The  right  also  to  elect  continued 
payment  of  benefits  is  given  to  title  II 
auxiliary  beneficiaries  because  these 
beneficiaries  will  be  asked  to  repay  any 
overpayment  resulting  from  benefits 
continued  pending  the  outcome  of  the 
appeal.  Since  the  auxiliary  beneficiaries 
may  not  be  aware  of  the  primary 
beneficiary's  election  of  continued 
benefits  on  their  behalf,  they  will  be 
required  to  make  a  separate  election  to 
have  their  benefits  continue. 

The  regulations  at  §  404.1597a(d] 
explain  that  we  will  notify  the  title  II 
individual  of  his  or  her  right  to  elect 
continued  benefits  if  he  or  she  requests 
reconsideration  or  a  hearing  on  our 
disability  cessation  determination.  If  the 
individual  requests  reconsideration  or  a 
hearing,  we  will  request  a  written 
statement  of  choice  from  the  title  II 
individual  as  to  whether  or  not  he  or  she 
wants  benefits  to  continue  during 
appeal,  and  whether  or  not  he  or  she 
also  wants  title  II  benefits  to  continue  to 
anyone  else  who  is  receiving  benefits 
based  on  the  title  II  individual's  wages 
and  self-employment  income. 

Title  II  beneficiaries  may  elect 
continuation  of  benefits  at  the  time 
reconsideration  is  requested  and  again 
at  the  time  a  hearing  before  an 
administrative  law  judge  is  requested.  In 
title  II  cases,  a  separate  election  must  be 
made  at  each  level  of  appeal. 

If  the  title  II  beneficiary  does  not  elect 
continuation  of  benefits  at  the  time 
reconsideration  is  requested,  but 
requests  it  at  the  time  the  administrative 
law  judge  hearing  is  requested,  we  will 
reinstate  continued  benefits  effective 
with  the  month  of  the  latest  medical 
cessation  determination  rather  than  the 
first  month  of  nonpayment  after  the 
initial  medical  cessation  determination. 
The  written  statement  of  choice,  which 
must  be  completed  by  the  primary 
beneficiary,  explains  this  provision. 

The  regulations  at  §  404.1597a(e] 
explain  that  we  also  will  contact  the 
spouse  and/or  children  of  a  title  II 
individual,  and  obtain  a  statement  in 
writing  from  them  as  to  whether  or  not 
they  wish  to  receive  continued  benefits. 
However,  for  the  auxiliary  beneficiaries 
(spouse  or  children]  to  receive  continued 
benefits,  the  title  II  individual  must  also 
request  that  benefits  be  continued  for 
them.  Under  these  regulations,  title  II 
auxiliary  beneficiaries  (spouse  or 
children]  who  are  living  in  a  separate 
household  and  those  in  the  same 
household  will  be  asked  to  repay  any 
overpayment  resulting  from  benefits 
continued  pending  the  outcome  of  the 


appeal.  Since  auxiliaries  (spouse  or 
children]  may  not  be  aware  of  the  title  II 
primary  beneficiary's  election  of 
continued  benefits  on  their  behalf,  these 
regulations  provide  that  a  separate 
statement  of  choice  to  receive  or  not  to 
receive  continued  benefits  will  also  be 
required  from  auxiliary  beneficiaries. 

The  regulations  at  §  404.1597a(f].  (g], 
(h]  and  (i]  explain  that  a  title  II 
individual  must  request  continued 
benefits:  (1]  Within  10  days  after  he  or 
she  receives  notice  of  our  initial 
cessation  determination  along  with 
requesting  reconsideration  of  that  initial 
determination  (The  60-day  period  for 
requesting  reconsideration  is  not 
affected  by  this  provision.);  (2]  within  10 
days  after  receiving  notice  of  our 
reconsideration  cessation  determination 
along  with  requesting  a  hearing  before 
an  administrative  law  judge  (The  60-day 
period  for  requesting  a  hearing  is  not 
affected  by  this  provision.];  or  (3]  within 
10  days  after  receiving  a  notice  of  the 
option  for  continued  benefits  in 
connection  with  a  decision  (including 
court  remand  cases  except  those  court 
remands  which  carry  special  benefit 
continuation  rights  explained  in  section 
2(e)  of  Pub.  L.  98-460)  that  has  been 
vacated  and  sent  back  (remanded)  by 
the  Appeals  Council  to  an 
administrative  law  judge  for  further 
action. 

Our  experience  with  benefit 
continuation  under  Pub.  L.  97-455  and 
98-118,  which  utilized  a  10-day  time 
frame,  showed  that  most  eligible  title  II 
individuals  made  an  election  within  the 
10  days.  Under  these  regulations,  these 
individuals  are  given  the  same  period 
(10  days)  for  making  such  election.  This 
10-day  time  limit  is  consistent  with 
longstanding  title  XVI  continued 
payments  policy  based  on  Goldberg  v. 
Kelly. 

If  the  election  for  continued  benefits  is 
requested  after  the  10-day  period,  we 
will  use  the  standards  in  current 
regulations,  20  CFR  404.911,  to  determine 
whether  good  cause  exists  for  failing  to 
request  benefit  continuation  within  the 
10-day  period.  If  the  election  for 
continued  benefits  is  made  after  this  10- 
day  period,  continued  benefits  can  only 
be  paid  if  good  cause  is  established  for 
the  delayed  request.  We  apply  a  good 
cause  exception  with  regard  to  other 
time  limits  in  the  appeals  process.  For 
consistency  and  recognizing  that  certain 
justifiable  factors  may  prevent  timely 
requests  in  this  situation,  we  are  using 
the  same  good  cause  considerations 
here. 

The  regulations  at  §  404.1597a(h)(2) 
also  explain  that  if  the  primary 
beneficiary  requests  continued  title  II 
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benefits  for  a  spouse  or  child,  the  spouse 
or  child  must  also  request  continued 
benefits  within  10  days  after  receipt  of 
the  notification  of  our  determination. 
The  standards  in  §  404.911  will  be  used 
to  determine  if  good  cause  exists  for  the 
spouse's  or  child's  request  for 
continuation  of  benefits  made  after  the 
10-day  period.  We  will  consider  their 
request  to  be  timely  and  will  pay  the 
title  II  spouse  or  child  continued 
benefits  only  if  good  cause  for  delay  is 
found. 

Under  the  regulations  at  §  404. 
1597a(i),  in  decisions  (including  court 
remand  cases  except  those  court 
remands  with  special  benefit 
continuation  rights  under  section  2(e]  of 
Pub.  L  98-460)  vacated  and  sent  back 
(remanded]  by  the  Appeals  Council  to 
an  administrative  law  judge  for  further 
action,  benefit  continuation  is  available 
effective  with  the  first  month  of 
nonpayment  based  on  the  prior 
administrative  law  judge  decision  if 
continued  benefits  were  previously 
elected  at  the  administrative  law  judge 
level. 

In  such  remanded  cases,  the  prior 
administrative  law  judge's  decision  or 
dismissal  order  is  vacated  as  having  no 
force  or  effect,  and  accordingly  benefit 
continuation  is  again  available  for  these 
title  II  beneficiaries.  In  these  remanded 
cases,  continued  benefits  will  be 
reinstated  without  a  new  election  if 
continued  benefits  were  previously 
elected  at  the  administrative  law  judge 
level.  In  these  remanded  cases  reaching 
the  administrative  law  judge,  if  the  title 
II  beneficiary  did  not  previously  elect 
benefit  continuation  at  the 
administrative  law  judge  level, 
continuation  of  benefits  is  available 
upon  a  new  election  by  the  beneficiary 
and  effective  for  the  month  of  the 
Appeals  Council  remand  order. 

If  benefit  continuation  was  previously 
elected  at  the  administrative  law  judge 
level,  we  will  automatically  reinstate 
these  same  continued  benefits  and  then 
update  our  records  regarding  events  that 
may  affect  the  right  to  receive  benefits. 
If  any  of  these  events  have  occurred, 
then  continued  benefits  will  be  stopped 
or  adjusted  accordingly.  If  benefit 
continuation  was  not  previously  elected 
at  the  administrative  law  judge  level,  we 
will  verify  whether  all  requirements  are 
met  before  paying  title  II  continued 
benefits.  This  updating  of  our  records 
before  payment  is  necessary  because 
benefit  continuation  is  intended  to 
replace  only  those  benefits  received 
prior  to  the  medical  cessation,  i.e.. 
benefits  for  only  those  individuals  who 
were  entiUed  at  the  time  of  the 
cessation.  If  any  events  that  may  affect 


the  right  to  receive  benefits  have 
occurred,  then  necessary  adjustments  to 
the  benefits  will  be  made  before 
reinstatement.  Individuals  who  did  not 
previously  elect  benefit  continuation  did 
not  have  to  report  any  of  these  events  to 
us,  since  they  were  not  receiving  any 
benefits. 

The  regulations  at  §  404.1597a(j] 
explain  that  any  title  II  continued 
benefits  received  during  appeal  (with 
the  exception  of  Medicare  benefits)  are 
subject  to  the  overpayment  recovery 
and  waiver  provisions  of  regulations  at 
20  CFR  Part  404,  Subpart  F,  if  die 
determination  that  the  tide  II  individual 
is  no  longer  disabled  is  not  changed  by 
the  final  decision  of  the  Secretary.  The 
title  II  individuals  who  received 
continued  benefits  would  then  be  asked 
to  pay  back  these  benefits.  However, 
recovery  of  the  continued  benefits 
would  be  subject  to  the  waiver 
provisions  of  regulations  at  20  CFR  Part 
404,  Subpart  F,  only  if  the  appeal  was 
made  in  good  faith.  We  will  assume  that 
an  appeal  was  made  in  good  faith  unless 
an  individual  fails  to  cooperate  in 
connection  with  an  appeals,  e.g.,  if  he  or 
she  fails  (without  a  good  reason]  to  give 
us  medical  or  other  evidence,  or  to  go 
for  a  physical  or  mental  examination 
when  requested. 

If  an  individual  has  an  appeal  on  a 
medical  cessation  pending  under  both 
title  II  and  title  XVI  (that  is,  a 
concurrent  case),  the  title  II  claim  will 
be  handled  in  accordance  with  the  tide 
II  regulations,  while  the  tide  XVI  claim 
will  be  handled  in  accordance  with  the 
title  XVI  regulations. 

Title  XVI 

The  regulations  at  §  416.995  explain 
that  after  we  have  made  a  determination 
that  an  individual's  physical  or  mental 
impairment(s)  has  ceased,  never  existed, 
or  is  no  longer  disabling,  the  individual's 
title  XVI  benefits  based  on  disability  or 
blindness  will  be  stopped.  We  will  send 
the  title  XVI  individual  written  notice  of 
our  determination  that  explains  it.  the 
right  to  appeal  and  the  right  to  request 
continued  benefits  pending 
reconsideration  and/or  a  hearing  on  the 
disabihty/bhndness  cessation 
determination. 

Under  these  regulations,  tide  XVI 
individuals  who  receive  determinations 
on  their  applications  for  benefits  based 
on  disability  or  blindness  that  they  were 
disabled  or  blind  for  only  a  specified 
period  of  time  (i.e.,  a  closed  period)  do 
not  have  the  right  to  request 
continuation  of  benefits  during  appeal. 
When  disability  has  been  established 
for  only  a  specified  period  of  time,  there 
is  no  determination  that  would  reach 
current  status.  Continuation  of  benefits 


during  appeal  is  available  only  if  current 
enfitlement  is  in  question.  Also,  under 
these  regulations,  title  XVI  individuals 
who  receive  an  unfavorable 
determination  on  their  application  for 
benefits  based  on  disability  or  blindness 
do  not  have  the  right  to  request 
continuation  of  benefits  during  appeal 
since  continued  benefits  are  only 
available  to  individuals  who  were 
already  receiving  benefits. 

The  regulations  at  §  416.996(a)  explain 
that  title  XVI  individuals  who  receive  a 
medical  cessation  determination  may 
elect  to  have  benefits  continued  during 
appeal  of  that  determination.  We  have 
added  language  in  these  final  rules  to 
show  that  these  benefits  include  the 
special  cash  benefits  or  special 
Supplemental  Security  Income  (SSI) 
eligibility  status  of  Medicaid  under 
§§  416.261  and  416.264.  Section 
416.996(a)  applies  to  determinations  that 
the  individual's  physical  or  mental 
impairment(s)  has  ceased,  has  never 
existed,  or  is  no  longer  disabling  made 
after  October  1984.  The  payments  to  a 
tide  XVI  individual  who  has  elected  to 
have  benefits  continued  will  continue 
unUl  the  earlier  of  the  month  before  the 
month  a  decision  is  issued  after  the 
administrative  law  judge  hearing  or  the 
month  before  the  month  a  new  decision 
is  issued  by  the  AL)  (or  final  action  is 
taken  by  the  Appeals  Council  on  the 
ALJ's  recommended  decision)  if  the 
individual's  case  was  sent  back  to  an 
AL)  for  further  action,  or  until  the  month 
before  the  month  no  timely  request  for 
reconsideration  or  a  hearing  before  an 
administrative  law  judge  is  pending 
after  notification  of  an  unfavorable  title 
XVI  initial  or  reconsideration  cessation 
determination. 

Regulations  at  20  CFR  416.1413(d),  51 
FR  288  (January  3, 1986),  which  are 
effective  for  reconsideration  requests 
filed  on  or  after  January  3, 1986,  provide 
a  title  XVI  or  concurrent  title  II/XVI 
beneficiary  an  opportunity  for  a 
disability  hearing  at  the  reconsideration 
level  when  the  beneficiary  appeals  an 
initial  medical  cessation  determination. 
Before  January  3, 1988,  the  first  level  of 
appeal  for  tide  XVI  or  concurrent  title 
II/XVI  medical  cessations  was  a  hearing 
before  an  administrative  law  judge.  The 
disability  hearing  regulations  result  in 
similar  treatment  of  title  II  and  title  XVI 
beneficiaries  in  the  appeals  process, 
including  the  payment  of  continued 
benefits. 

Individuals  electing  continuation  of 
tide  XVI  benefits,  in  States  where 
Medicaid  eligibilitv  is  based  on  receipt 
of  title  XVI  benefits  and  for  which  SSA 
does  Medicaid  eligibility 
determinations,  will  also  have  Medicaid 
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eligibility  continued.  In  other  States, 
they  will  be  referred  to  the  State 
Medicaid  agency. 

To  clarify  our  policy  on  cessation 
appeals  filed  under  both  title  II  and  title 
XVI  (a  concurrent  claim),  we  added  new 
language  to  these  final  regulations  at 
S  416.996(a).  This  new  language  does  not 
represent  a  change  in  the  concurrent 
claim  policy  which  was  announced  in 
the  NPRM.  Although  we  stated  in  the 
NPRM  preamble  how  concurrent 
appeals  would  be  processed,  we  had  no 
statement  on  concurrent  appeals  in  the 
rules  themselves.  We  explained  in  the 
preamble  to  the  NPRM  that  in  a 
concurrent  claim,  the  title  II  appeal  is 
processed  under  the  II  rules  and  the  title 
XVI  appeal  is  processed  under  the  title 
XVI  rules.  In  this  final  regulations,  we 
have  explicitly  stated  this  policy  in  the 
regulatory  text  at  §  416.996(a). 

The  regulations  at  §  416.996(b)  explain 
that  we  will  notify  the  title  XVI 
individual  of  his  or  her  right  to  elect 
continued  benefits  if  he  or  she  requests 
a  reconsideration  or  hearing  before  an 
administrative  law  judge  on  our 
disability/blindness  cessation 
determination.  If  the  individual  requests 
a  reconsideration  or  hearing,  we  will 
request  a  written  statement  of  election 
as  to  whether  or  not  he  or  she  wants 
benefits  to  continue  during  appeal. 

Title  XVI  individuals  may  elect 
continuation  of  benefits  at  the  time 
reconsideration  is  requested  and  again 
at  the  time  a  hearing  before  an 
administrative  law  judge  is  requested.  A 
separate  election  must  be  made  at  each 
level  of  appeal. 

If  the  title  XVI  individual  does  not 
elect  continuation  of  benefits  at  the  time 
reconsideration  is  requested,  but 
requests  it  at  the  time  the  administrative 
law  judge  hearing  is  requested,  we  will 
reinstate  continued  benefits  effective 
with  the  month  of  the  latest  medical 
cessation  determination  rather  than  the 
first  month  of  nonpayment  after  the 
initial  medical  cessation  determination. 
The  written  statement  of  choice,  which 
must  be  completed  by  ihe  individual, 
explains  this  provision. 

The  regulations  at  S  416.996(c)  explain 
that  a  title  XVI  individual  must  request 
continued  benefits  within  10  days  after 
receiving  notice  of  an  initial  medical 
cessation  determination  along  with 
requesting  a  reconsideration.  The  60-day 
period  for  requesting  a  reconsideration 
is  not  affect  by  this  provision. 

The  new  section  1631(a)(7)  of  the  Act, 
as  added  by  section  7  of  Pub.  L.  98-460, 
requires  that  title  XVI  individuals  now 
make  an  affirmative  request  to  have 
benefits  continued.  The  existing  title 
XVi  regulation  (20  CFR  416.1336(b)), 
which  is  based  on  the  U.S.  Supreme 


Court  decision  in  the  case  of  Goldberg  v. 
Kelly,  provides  that  unless  waived  title 
XVI  benefits  would  continue  to  be  paid 
until  a  decision  (or  order  of  dismissal) 
was  issued  at  the  initial  level  of  appeal 
if  the  appeal  is  filed  within  10  days  after 
receipt  of  the  notice  of  planned  action  to 
stop  benefits.  The  new  statutory 
authority  for  title  XVI  benefit 
continuation  differs  from  the  Goldberg 
V.  Kelly  approach  by  requiring  that  the 
individual  affirmatively  elect  benefit 
continuation  rather  than  assuming  that 
the  individual  wants  continued  benefits 
if  an  appeal  is  requested  within  10  days 
unless  such  benefits  are  waived.  Under 
these  regulations,  title  XVI  individuals 
are  given  the  same  period  (per  current 
regulations)  of  10  days  from  receipt  of 
notice  for  making  such  election. 

Our  experience  with  providing  the  10- 
day  time  frame  for  filing  a  request  for 
hearing  and  receiving  benefit 
continuation  in  title  XVI  cases  under  the 
Goldberg  v.  Kelly  procedures,  which  has 
been  in  effect  since  1974,  has  {)roven 
that  this  is  an  adequate  time  frame  for 
most  individuals. 

The  title  XVI  regulations  at 
§  416.996(c)  also  explain  that  if 
continued  benefits  are  requested  after 
the  10-day  period,  we  will  use  the 
standards  in  current  regulations.  20  CFR 
416.1411,  to  determine  whether  good 
cause  exists  for  failing  to  request  benefit 
continuation  within  the  10-day  period.  If 
the  election  for  continued  benefits  is 
made  late,  we  will  consider  the  request 
to  be  timely  and  will  pay  continued 
benefits  only  if  good  cause  for  delay  is 
found.  We  apply  a  good  cause  exception 
with  regard  to  other  time  limits  in  the 
appeals  process.  For  consistency  and 
recognizing  that  certain  justifiable 
factors  may  prevent  timely  requests  in 
this  situation,  we  are  using  the  same 
good  cause  considerations  here. 

The  regulduons  at  §  416.996(d)  explain 
that  a  title  XVI  individual  must  request 
continued  benefits  within  10  days  after 
receiving  notice  of  our  reconsideration 
cessation  determination  along  with 
requesting  a  hearing  before  an 
administrative  law  judge.  The  60-day 
period  for  requesting  a  hearing  is  not 
affected  by  this  provision. 

If  the  request  for  continued  benefits  is 
made  after  the  10-day  period,  we  will 
use  the  standards  in  current  regulations, 
20  CFR  416.1411,  to  determine  whether 
good  cause  exists  for  failing  to  request 
benefit  continuation  timely.  If  the 
election  for  continued  benefits  is  made 
late,  we  will  consider  the  request  to  be 
timely  only  if  good  cause  for  delay  is 
found. 

The  regulations  at  §  416.996(e)  explain 
that  in  title  XVI  decisions  (including 
court  remand  cases,  except  those  court 


remands  with  special  benefit 
continuation  rights  under  section  2(e)  of 
Pub.  L.  98-460)  vacated  and  sent  back 
(remanded)  by  the  Appeals  Council  to 
an  administrative  law  judge  for  further 
action,  benefit  continuation  may  be 
available,  without  a  new  election, 
effective  with  the  first  month  of 
nonpayment  based  on  the  prior 
administrative  law  judge  decision  if 
benefits  were  previously  elected  at  the 
administrative  law  judge  level.  In  such 
title  XVI  remanded  cases,  the  prior 
administrative  law  judge's  decision  or 
dismissal  order  is  vacated,  having  no 
force  or  effect,  and  accordingly  benefit 
continuation  may  be  available  again  for 
these  title  XVI  beneficiaries. 

If  the  title  XVI  beneficiary  did  not 
previously  elect  benefit  continuation  at 
the  administrative  law  judge  level, 
continuation  of  benefits  may  be 
available  upon  a  new  election  by  the 
beneficiary  and  effective  for  the  month 
of  the  Appeals  Council  remand  order. 

Before  reinstating  benefits  in  any 
remand  case  (including  court  remand 
cases,  except  those  court  remands  with 
special  benefit  continuation  rights  under 
section  2(e)  of  Pub.  L.  98-480).  we  will 
contact  the  title  XVI  individual  to 
update  our  records  regarding  events  that 
affect  the  right  to  receive,  and  the 
amount  of,  benefits,  such  as  work 
activity,  living  arrangements,  income 
and  resources.  Before  reinstatement,  we 
will  review  and  redetermine  eligibility  in 
all  cases,  whether  or  not  benefits  were 
previously  elected  at  the  administrative 
law  judge  level.  This  policy  to  do  a 
redetermination  before  reinstatement  is 
consistent  with  our  responsibility  to 
redetermine  eligibility  contained  in 
section  1611(c)(1)  of  the  Act  and  the 
regulations  at  20  CFR  416.204.  The 
redetermination  is  necessary  because 
we  have  not  had  recent  contact  with  the 
individual  during  the  period  of 
nonpayment  since  the  individual  was 
not  under  any  obligation  to  report 
changes  in  circumstances  that  could 
affect  eligibility  or  payment  amount. 
Since  the  title  XVI  program  is  a  program 
based  on  current  needs,  it  is  essential 
that  a  determination  be  made  that  the 
individual's  current  needs  support  the 
payment,  as  well  as  the  amount,  of  title 
XVI  benefits.  Upon  redetermination,  if 
all  eligiblity  factors  are  not  met  (other 
than  disability  or  blindness  or,  in  certain 
cases,  not  engaging  in  substantial 
gainful  activity),  we  will  not  reinstate 
benefits.  (Effective  July  1, 1987,  a  title 
XVI  individual  will  no  longer  be  subject 
to  a  trail  work  period  or  cessation  based 
on  engaging  in  substantial  gainful 
activity  in  order  to  be  eligible  for  special 
benefits  under  §  416.261  or  special 
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status  under  9  416.264).  Any  retroactive 
continued  benefits  paid  to  concurrent 
title  II  and  title  XVI  beneficiaries  will  be 
subject  to  the  provisions  of  section  1127 
of  the  Social  Security  Act,  as  amended. 
That  section  provides  that,  effective 
February  1985.  beneHts  paid  after  a 
period  of  suspension  or  termination  will 
be  adjusted  to  reflect  the  title  XVI 
benefits  that  would  not  be  paid  if  the 
title  II  benefits  were  paid  when  due. 

Prior  to  November  1984,  in  concurrent 
title  Il/title  XVI  medical  cessation  cases, 
under  the  provisions  in  20  CFR  416.1336, 
an  individual  who  had  filed  for  a 
hearing  within  10  days  of  receipt  of  the 
cessation  notice  could  wai^  e  his  or  her 
right  to  receive  continued  benefits 
pending  the  hearing  decision.  He  or  she 
could  also  restrict  this  waiver  to  either 
title  II  or  title  XVI  benefits  only. 
Therefore  the  claimant  could  continue  to 
receive  benefits  under  both  titles  or 
choose  to  receive  benefits  under  only 
one  title.  This  policy  will  be  continued. 

For  clarification,  we  added  a  new 
§  416.996(f)  to  these  final  rules.  This 
added  regulation  at  §  416.996(f)  explains 
that  title  XVI  recipients  of  disability/ 
blindness  benefits  whose  benefits  are 
suspended,  reduced  or  terminated  for 
reasons  not  connected  with  their 
medical  condition  still  will  be  covered 
under  the  existing  procedures  (20  CFR 
416.1336(b))  based  on  the  decision  in 
Goldberg  v.  Kelly,  which  provides  for 
the  continuation  of  benefits  through  the 
first  level  of  appeal  when  the  appeal  is 
requested  within  10  days  of  receipt  of 
the  notice  of  suspension,  reduction  or 
termination. 

The  regulations  at  §  416.996(g)  explain 
that  any  continued  title  XVI  benefits 
received  during  appeal  are  subject  to  the 
overpayment  recovery  and  waiver 
provisions  of  Regulations  20  CFR  Part 
416,  Subpart  E,  if  the  determination  that 
the  title  XVI  individual  is  no  longer 
disabled  or  blind  is  not  changed  by  the 
final  decision  of  the  Secretary.  The  title 
XVI  individuals  who  received  continued 
benefits  would  then  be  asked  to  pay 
back  these  benefits.  However,  the 
continued  benefits  would  be  subject  to 
the  waiver  provisions  of  Regulations  20 
CFR  Part  416,  Subpart  E,  only  if  the 
appeal  was  made  in  good  faith.  We  will 
assume  that  an  appeal  was  made  in 
good  faith  unless  an  individual  fails  to 
cooperate  in  connection  with  an  appeal, 
e.g.,  if  he  or  she  fails  (without  a  good 
reason)  to  give  us  medical  or  other 
evidence  or  to  go  for  a  physical  or 
mental  examination  when  requested. 

If  an  individual  has  an  appeal  on  a 
medical  cessation  pending  under  both 
title  XVI  and  title  II  (that  is.  a 
concurrent  case),  the  title  XVI  claim  will 
be  handled  in  accordance  with  the  title 


XVI  regulations  while  the  title  II  claim 
will  be  handled  in  accordance  with  the 
title  II  regulations. 

Conforming  changes  will  be  made 
later  in  20  CFR  416.1336. 

Comments 

These  rules  were  published  as  a 
Notice  of  Proposed  Rulemaking  at  51  FR 
18811  on  May  21, 1986.  We  received 
comments  from  13  respondents. 

Language  and  Format  of  Notices 

Comment:  Several  commenters 
expressed  concern  about  the  quality  and 
tone  of  our  notices  and  forms  used  in  the 
benefit  continuation  process  and  the 
attitudes  of  SSA  employees  responsible 
for  presenting  benefit  continuation 
information  to  claimants.  It  was 
suggested  that  both  written  and  oral 
information  be  presented  in  as  simple  a 
manner  as  possible.  These  commenters 
remarked  that  the  language  and  format 
of  the  cessation  notices  can  be  critical  in 
the  lives  of  people  who  are  disabled, 
particularly  those  with  mental 
disabilities. 

Response:  We  believe  that  the 
improvements  we  have  made  in  the 
language  and  format  of  our  notices 
satisfies  the  concern  about  our  written 
communications.  A  major  initiative  of 
SSA  is  to  issue  clear  and 
understandable  notices  to  claimants  and 
other  parties.  As  a  part  of  this  important 
initiative,  we  have  developed  new, 
improved  standards  for  all  SSA  notices. 
In  developing  these  standards,  SSA 
consulted  with  and  adopted  concepts 
from  nongovernmental  authorities  on 
readability  and  communication.  These 
standards  reflect  a  tone  which  we 
believe  is  personalized,  courteous  and 
nonthreatening. 

The  notices  of  disability  cessation 
have  been  revised  to  conform  to  the 
clear  notice  standards.  The  improved 
cessation  notices  consist  of  a 
streamlined  format  with  clearer 
language.  These  notices  contain  explicit 
language  about  appeal  rights  and  the 
right  to  elect  continued  benefits.  The 
appeal  paragraph  includes  a  sentence 
which  reads  "Come  to  one  of  our  offices 
if  you  want  help."  Further,  each  notice 
concludes  with  a  paragraph  which 
encourages  the  claimant  to  contact  any 
Social  Security  office  if  he  or  she  has 
questions  about  his  or  her  claim. 

In  developing  the  language  for  the 
paragraph  to  explain  the  benefit 
continuation  provision,  we  avoided 
language  that  overemphasizes  the 
beneficiary's  obligation  to  repay 
continued  benefits  in  the  event  of  an 
unfavorable  decision  on  appeal.  The 
paragraph  reads  "If  you  lose  your 
appeal,  you  might  have  to  pay  back 


some  or  all  of  this  money."  The  notices 
use  the  word  "might"  because 
overpayments  which  result  from  the 
election  of  continued  benefits  are 
subject  to  the  waiver  consideration 
provisions  of  the  Social  Security  Act  if 
the  appeal  was  made  in  good  faith. 

In  addition  to  the  improvements  in  our 
written  communications,  we  have 
provided  training  for  Social  Security 
office  employees  to  improve  their 
interviews  and  oral  communication  with 
claimants.  Further,  Social  Security  office 
employees  have  been  provided 
extensive  training  for  more  effective 
interviewing  of  mentally  impaired 
claimaints  to  ensure  that  their  disability 
claims  are  fully  developed  and  that  the 
process  is  understandable. 

Comment:  Two  commenters  suggested 
that  the  form  for  requesting 
reconsideration  or  hearing  have  a  check- 
off box  for  requesting  continuation  of 
benefits.  This  would  assure  that  Social 
Security  office  employees  do  not  fail  to 
present  the  option  to  elect  continued 
benefits  to  the  beneficiary  at  the  time  he 
or  she  makes  the  request  for  appeal. 

Response:  It  is  not  necessary  to  revise 
the  forms  for  requesting  reconsideration 
or  hearing  to  include  benefit 
continuation  boxes  to  ensure  that  the 
option  to  elect  continued  benefits  is 
presented  to  the  beneficiary  when  he  or 
she  makes  the  request  for  appeal.  The 
notice  of  the  disability/blindness 
cessation  determination  as  well  as  the 
reconsideration  determination  informs  a 
beneficiary  of  the  right  to  have  benefits 
continued  during  appeal  if  he  or  she 
disagrees  with  the  determination  and 
requests  appeal.  This  informs  the 
beneficiary  regarding  his  or  her  rights 
and  also  serves  to  put  the  beneficiary  at 
ease  regarding  possible  financial 
hardship.  Cessation  cases  are  held  in 
Social  Security  offices  specifically  to 
await  the  beneficiary's  response 
regarding  continuation  of  benefits. 
Employees  are  instructed  to  explain  the 
continuation  of  benefits  provision  when 
a  medical  cessation  appeal  is  requested. 
Finally,  training  is  provided  to  Social 
Security  office  employees  on  how  to 
explain  the  right  to  elect  continued 
benefits  to  beneficiaries  appealing 
cessation  determinations  as  part  of  our 
continuing  effort  to  provide  quality 
service  to  the  public. 

Therefore,  we  do  not  believe  that  it  is 
necessary  to  revise  the  forms  for 
requesting  reconsideration  or  hearing  to 
ensure  that  this  option  will  be  explained 
to  the  claimant. 
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10-Day  Time  Limit  To  Request  Benefit 
Continuation 

Comment:  Eight  of  the  13  commenters 
were  especially  critical  of  the  rule  that  a 
beneficiary  whose  disability  or 
blindness  has  been  found  to  have 
ceased  has  only  10  days  from  receipt  of 
the  cessation  notice  to  request  or  elect 
to  receive  continued  benefits  while 
appealing  the  cessation.  It  was  indicated 
that  the  10-day  time  limit  is  too  rigorous, 
burdensome  and  is  not  required  by  the 
statute.  The  commenters  believe  that  the 
10-day  rule  places  a  particular  burden 
on  mentally  impaired  individuals,  and 
some  suggested  that  a  provision  be 
added  to  this  rule  to  make  it  clear  that 
beneficiaries  with  mental  disabilities 
should  receive  extra  consideration  and 
be  given  more  time  to  request 
continuation  of  benefits.  Some  thought  a 
30-day  time  limit  would  be  better,  while 
others  proposed  a  time  limit  of  60  days, 
the  same  amount  of  time  allowed  for 
requesting  appeal. 

More  specifically,  in  connection  with 
the  objection  to  this  10-day  rule,  several 
commenters  recommended  that  these 
rules  and  the  rules  at  20  CFR  404.911 
and  416.1411  be  amended  to  include 
specific  language  stating  that  the  "good 
cause"  for  lateness  provisions  will  be 
applied  liberally  for  mentally  impaired 
beneficiaries.  The  commenters  believe 
that  such  regulatory  language  would 
accommodate  the  special  circumstances 
which  many  mentally  impaired 
beneficiaries  experience  which  include 
difficulty  in  responding  to  written 
communications,  thus  assuring  that 
these  individuals  have  the  full 
opportunity  for  having  their  benefits 
continued  during  appeal.  These 
commenters  stated  the  SSA's  flexibility 
in  applying  good  cause  is  not  readily 
apparent  in  these  rules. 

Response:  Although  many 
commenters  voiced  strong  objection  to 
the  10-day  rule,  we  did  not  amend  the 
final  rule  to  change  this  time  limit.  We 
believe,  as  we  stated  in  the  preamble  to 
the  Notice  of  Proposed  Rulemaking,  that 
the  10-day  time  limit  is  adequate  time 
for  beneficiaries  to  make  an  election.  In 
addition,  as  we  also  previously  stated, 
we  recognize  that  certain  justifiable 
causes  may  prevent  a  beneficiary  from 
making  a  timely  request  for  continued 
benefits,  and  therefore,  in  these 
situations  we  will  apply  the  good  cause 
exception  applicable  to  other  time  limits 
in  the  appeals  process. 

Section  2  of  Pub.  L.  97-455  and  section 
7  of  Pub.  L.  98-460  provide  that  the 
Secretary  "shall  by  regulations 
prescribe"  the  manner,  form,  and  time 
within  which  an  individual  may  elect 


continued  disabihty  benefits  during 
appeal. 

For  consistent  program  administration 
between  title  II  and  title  XVI  cases, 
these  regulations  provide  the  same  10- 
day  period  for  having  benefits  continued 
in  connection  with  an  appeal  already 
provided  by  20  CFR  416.1336(b)  for  title 
XVI  suspension,  reduction  or 
termination  cases.  This  10-day  time  limit 
is  a  longstanding  policy  which  began 
with  the  policy  and  procedures  we 
provided  for  benefit  continuation  in  title 
XVI  cases,  based  on  the  principles  in  the 
Supreme  Court's  decision  in  Goldberg  v. 
Kelly.  Under  these  procedures,  as 
provided  in  20  CFR  416.1336(b),  an 
individual  who  appealed  an  adverse 
action  within  the  10-day  time  limit 
automatically  received  benefit 
continuation  unless  such  benefits  were 
waived.  We  also  followed  a  10-day  time 
limit  policy  in  implementing  continued 
benefits  under  title  II,  in  accordance 
with  section  2  of  Pub.  L.  97-455  which 
was  enacted  in  1983. 

Since  we  implemented  this  10-day  rule 
in  title  II  cases  under  Pub.  L.  97-455.  the 
vast  majority  of  the  beneficiaries 
appealing  a  cessation  have  requested 
the  continuation  of  benefits  within  10 
days.  Therefore,  we  do  not  believe  that 
the  10-day  time  limt.  or  our  application 
of  the  good  cause  exception,  has 
represented  a  disadvantage  or 
disincentive  for  individuals  whose 
benefits  have  been  ceased.  In  addition, 
we  have  had  no  indication  that  the  use 
of  a  10-day  rule  has  been  a  problem  for 
claimants  in  title  XVI  cases,  where  it 
has  been  used  since  1974. 

We  did  not  amend  these  rules  to  add 
specific  language  to  give  extra 
consideration  to  mentally  impaired 
beneficiaries  who  miss  the  time  limit  for 
requesting  continuation  of  benefits, 
because  we  believe  that  our  current 
rules  on  "good  cause"  for  missing  the 
deadline  to  request  review  provide  for 
such  special  consideration.  Our 
regulations  at  20  CFR  404.911  and 
416.1411  provide  that  the  deadline  or 
time  limit  can  be  extended  if  the 
individual  had  "good  cause"  for  missing 
the  deadline.  These  regulations  cite 
examples  of  circumstances  when  good 
cause  may  exist  but  state  that  the 
examples  listed  are  not  exclusive.  One 
such  example  reads  that  good  cause 
may  be  found  if  an  individual  "were 
seriously  ill  and  were  prevented  from 
contacting  us  in  person,  in  writing,  or 
through  a  friend,  relative,  or  other 
person."  Another  example  reads  that 
"good  cause"  may  be  found  if  "unusual 
or  unavoidable  circumstances  exist 
which  show  that  you  could  not  have 
known  of  the  need  to  file  timely  or 


which  prevented  you  from  filing  timely." 
Although  a  mental  disability  is  not 
specifically  mentioned  in  these 
regulations,  we  believe  the  language  of 
20  CFR  404.911  and  416.1411  covers  a 
variety  of  circumstances  including  those 
which  may  be  associated  with  mentally 
impaired  individuals. 

"Closed  Period"  Cases  Should  Be 
Included  for  Benefit  Continuation 

Comment:  Six  commenters  indicated 
that  claimants  who  are  simultaneously 
awarded  disability  benefits  for  a  prior 
period  and  whose  entitlement  or 
eligibility  for  benefits  ceased  at  the  end 
of  such  period,  i.e.,  granted  a  closed 
period  of  disability,  should  be  given  the 
opportunity  to  elect  continuation  of 
benefits  during  appeal  of  such  closed 
period  decisions.  Several  of  these 
commenters  pointed  out  that  several 
medical  improvement  class  action  court 
orders  have  required  that  "closed 
period"  cases  be  regarded  as  cessation 
cases  and  accordingly  be  afforded  the 
right  to  elect  continued  benefits  on 
appeal.  The  commenters  also  pointed 
out  that  "closed  period"  cases  are 
adjudicted  under  the  medical 
improvement  review  standard  and, 
therefore,  in  this  context  should  be 
recognized  as  medical  cessation  cases 
eligible  for  continued  benefits. 

Response:  We  considered  this 
comment  and  reexamined  the  rule  to 
exclude  "closed  period"  cases  from 
benefit  continuation.  Upon 
reexamination,  we  concluded  that  this 
rule  is  consistent  with  the  statute. 
Sections  223(g)  and  1631(a)(7)  as  added 
by  section  7  provide  for  benefit 
continuation  to  "recipients"  of  title  II  or 
tile  XVI  benefits.  The  intent  of  section  7 
is  to  prevent  disruption  to  those 
individuals  who  are  currently  recipients 
of  benefits  and  who  then  receive 
medical  cessation  determinations. 
Because  individuals  granted  a  closed 
period  were  not  already  recipients  of 
disability  benefits  when  their 
disabilities  ceased,  they  are  not  eligible 
for  benefit  continuation.  Further,  a 
closed  period  of  disability  deternimation 
is  a  determination  on  an  application  for 
benefits  that  establishes  a  period  of 
disability  for  only  a  specified  period  of 
time  in  the  past.  In  a  closed  period  of 
disability,  there  is  no  determination  that 
would  reach  current  status. 
Continuation  of  benefits  during  appeal  is 
available  only  if  current  entitlement  is  in 
question.  Thus,  we  have  not  changed 
this  rule.  The  medical  improvement 
class  actions  referred  to  by  the 
commenter  are  governed  by  section  2(d} 
of  Pub.  L.  98-460.  Section  2(d)  provided 
for  remand  to  the  Secretary  and  review 
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under  the  medical  improvement  review 
standard  of  certain  cases  pending  in 
Federal  courts.  These  final  regulations 
do  not  apply  to  title  II  and  XVI  cases 
remanded  under  section  2(d].  The 
special  benefit  provisions  of  section  2(e) 
apply  to  those  cases. 

Claimant's  Obligation  To  Repay 
Benefits  Received  During  Cessation 
Appeal 

Comment:  Several  commenters 
questioned  the  procedures  for  collecting 
overpayments  resulting  from  an 
unfavorable  decision  on  appeal. 
Specifically,  the  commenters  believe 
that  these  rules  do  not  go  far  enough  to 
assure  that  beneficiaries  whose 
disability/blindness  has  been  found  to 
have  ceased  feel  free  to  exercise  their 
right  to  receive  benefits  during  appeal 
without  being  intimidated  by  an 
overemphasis  on  the  obligation  to  repay 
benefits  if  the  medical  cessation  is 
affirmed  on  appeal. 

Response:  Currently  the  vast  majority 
of  those  individuals  who  appeal  a 
cessation  elect  to  receive  continued 
benefits.  There  is  no  credible  evidence 
that  beneficiaries  are  intimidated  from 
electing  benefits. 

Since  the  Act  requires  that  continued 
benefits  will  be  considered 
overpayments  if  the  medical  cessation  is 
affirmed  on  appeal,  we  must  inform  the 
beneficiary  about  this  requirement.  We 
believe  that  the  cessation  determination 
notice  which  explains  the  determination 
and  the  benefit  continuation  provision 
does  not  overemphasize  this 
requirement,  moreover,  the  notice 
explains  that  any  resulting  overpayment 
may  receive  waiver  consideration. 

Social  Security  office  employees  are 
instructed  to  advise  beneficiaries  of 
their  right  to  continued  benefit  payments 
and  when  the  payments  will  end.  as 
well  as  the  consequences  if  more  than 
the  correct  amount  of  payment  is  made. 
This  is  standard  procedure  for  all  types 
of  payments  and  not  just  "continued 
benefits"  payments.  In  addition,  in 
contacts  with  beneficiaries,  Social 
Security  office  employees  provide 
information  and  assitance  and  are 
instructed  not  to  intimidate  or  influence 
an  individual. 

In  conclusion,  the  policies  and 
procedures  for  benefit  continuation 
overpayment  cases  are  the  same  as 
those  procedures  for  all  overpayment 
cases.  We  are  confident  that  Social 
Security  office  employees  will  continue 
to  provide  quality  service  in  a  courteous 
and  nonthreatening  manner. 

Comment:  One  commenter  proposed 
that  these  rules  be  amended  to  indicate 
that  in  addition  to  being  eligible  for 
regular  overpayment  waiver  provisions. 


that  beneficiaries  whose  disability/ 
blindness  has  been  found  to  have 
ceased  also  be  eligible  for  a  long-term 
repayment  plan. 

Response:  Although  beneficiaries 
whose  disability/blindness  has  been 
found  to  have  ceased  may  be  eligible  for 
a  long-term  repayment  plan,  it  would 
not  be  appropriate  to  include  rules  on 
overpayments  and  collection  of 
overpayments  in  these  benefit 
continuation  rules. 

The  regulations  on  overpayments  and 
recovery  and/or  waiver  of 
overpayments  are  found  in  20  CFR 
404.501  through  404.515  and  416.535 
through  416.570.  Processing  and 
recovery  of  any  overpayments  due  to 
continuation  of  benefits  will  be  made 
under  procedures  already  in  place. 

In  addition  to  the  above  regulations, 
the  Federal  Claims  Collection  [FCC) 
standards,  based  on  the  Debt  Collection 
Act  of  1982  and  issued  jointly  by  the 
General  Accounting  Office  and  the 
Department  of  Justice,  set  forth  the 
national  standards  for  the  collection  of 
debts  owed  the  United  Slates  and  its 
agencies.  The  FCC  standards  (4  CFR 
102.1  through  120.20)  provide  that  an 
agency  discuss  alternative  methods  of 
repayment  with  the  debtor.  FCC 
standards  are  contained  in  Department 
of  Health  and  Human  Services 
regulations.  45  CFR  Part  30,  the  revised 
version  of  which  is  set  forth  at  52  FR  260 
(January  5, 1987). 

The  Social  Security  Administration 
follows  the  FCC  standards  for  debt 
collection,  and  the  overpayment 
notice(s)  SSA  sends  complies  with  these 
standards.  Our  initial  notice  requesting 
repayment  not  only  asks  for  refund,  but 
advises  the  debtor  if  he  or  she  cannot 
repay  in  a  lump  sum,  to  submit  a  plan 
for  repayment. 

Since  debt  collection  standards  are  in 
4  CFR  102.1  through  102.20,  there  is  no 
need  to  duplicate  the  repayment 
provisions  in  20  CFR  404.501  through 
404.515  and  416.535  through  416.570. 

Comment:  Several  commenters 
indicated  that  these  rules  do  not 
sufficiently  discuss  when  SSA  will  begin 
collection  of  any  resulting  overpayment. 
It  was  suggested  that  "these  rules 
should  state  that  SSA  will  not  act  to 
collect  any  funds  alleged  to  be  owed 
until  such  time  as  the  individual  has 
exhausted  his/her  appeal  rights."  This 
would  include  deferring  overpayment 
collection  through  the  judicial  (court) 
level  of  appeal. 

Response:  As  we  stated  earlier  in 
response  to  the  preceding  comment, 
these  regulations  on  the  continuation  of 
benefits  during  the  appeal  of  a  medical 
cessation  determination  refer  to  the 
current  overpayment  rules  and  the 


standards  and  procedures  contained  in 
these  rules. 

In  benefit  continuation  cases,  our 
policy  is  that  the  notice  of  overpayment 
on  the  amount  of  continued  benefits 
paid  will  not  be  issued  until  any  judicial 
appeal  of  the  Secretary's  final  decision 
is  completed.  Therefore,  the 
overpayment  collection  process  is 
deferred  to  take  into  consideration 
possible  judicial  review  and  reversal  of 
the  Secretary's  decision.  If  the  claimant 
does  not  seek  judicial  review  of  the 
cessation  determination,  we  will  issue 
the  overpayment  notice  and  begin  the 
collection  process. 

Comment:  One  commenter 
recommended  that  these  rules  be 
modified  to  also  allow  recovery  of 
Medicaid  expenditures  whenever  State 
money  was  expended  and  the  cessation 
determination  was  upheld  on  appeal. 
This  commenter  believes  that  since 
recovery  of  disability  benefits  is 
allowed  when  the  claimant  loses  the 
appeal,  then  States  also  should  be 
allowed  to  recover  Medicaid 
expenditures  when  a  title  XVI  cessation 
appeal  is  lost  and  a  retroactive 
determination  of  ineligibility  is  made. 

Response:  Section  1902(a)(10(A)  of  the 
Social  Security  Act  requires  that  title- 
XVI-criteria  States  provide  Medicaid  to 
individuals  receiving  title  XVI 
payments.  In  this  regard.  Medicaid 
eligibility  is  conditional  based  on  the 
receipt  of  title  XW  payments,  not  title 
XVI  eligibility.  As  long  as  a  title  XVI 
payment  is  made,  the  State  is  acting 
appropriately  when  it  provides 
Medicaid  to  a  title  XVI  recipient. 

When  a  title  XVI  recipient  is 
determined  retroactively  ineligible  for 
benefits  under  title  XVI,  his  or  her 
eligibility  for  Medicaid  during  that 
retroactive  period  is  not  at  issue  as  long 
as  a  title  XVI  payment  was  made. 
Regardless  of  why  the  individual  has 
remained  in  payment  status  (e.g., 
Goldberg  v.  Kelly  payment  continuation 
or  continuation  of  benefits  during 
disability/blindness  cessation  appeal),  if 
SSA  provided  a  title  XVI  payment,  the 
State's  providing  Medicaid  was  proper 
and  is  unaffected  by  a  retroactive  title 
XVI  disallowance. 

However,  an  exception  to  this  may 
apply  in  cases  involving  retroactive 
ineligibility  determinations.  Medicaid 
recovery  is  not  allowed  unless  Medicaid 
eligibility  was  established  by  fraud  or 
similar  fault  on  the  part  of  the 
individual.  If  Medicaid  eligibility  was 
established  fraudulently,  then  the  State 
must  attempt  to  collect  or  recover 
medical  expenditures  from  the 
individual. 
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Election  of  Continued  Benefits  for  Title 
II  Auxiliary  Beneficiaries  (Spouse  or 
Children) 

Comment:  Five  commenters  objected 
to  the  requirement  that  auxiliary 
beneficiaries  also  make  a  separate 
written  election  to  receive  continuation 
of  benefits  during  the  wage  earner's 
appeal.  These  commenters  believe  that 
the  statute  does  not  permit  or  require  a 
separate  election  from  auxiliary 
beneficiaries.  Hence,  it  was  suggested 
that  these  rules  require  only  the  wage 
earner's  election,  without  an  additional 
obstacle  and  more  paperwork. 

Response:  We  have  decided  not  to 
eliminate  the  rule  for  obtaining  separate 
elections  from  auxiliary  beneficiaries. 
As  we  previously  explained  in  the 
NPRM.  title  II  auxiliary  beneficiaries 
who  are  living  in  a  separate  household 
and  those  in  the  wage  earner's 
household  will  be  asked  to  repay  any 
overpayment  resulting  from  an 
unfavorable  decision  on  appeal.  Since 
these  beneficiaries  may  not  be  aware  of 
the  wage  earner's  election  of  continued 
benefits  on  their  behalf,  a  separate 
statement  of  choice  is  required.  Having 
to  make  a  separate  election  does  not 
place  any  added  liability  on  the 
auxiliaries,  rather  it  serves  to  give  the 
auxiliaries  the  chance  to  choose  for 
themselves  whether  or  not  they  wish  to 
receive  continued  benefits.  Although  the 
statute  does  not  specifically  mention 
auxiliary  beneficiaries'  electing  to 
receive  continued  benefits,  we  believe 
our  policy  reflects  a  reasonable 
interpretation  of  the  statute  and  is 
consistent  with  its  intent  which  is  to 
prevent  disruption  to  recipients  of 
benefits  during  appeal  of  a  medical 
cessation  determination. 

Election  of  Continued  Benefits  on  Behalf 
of  New  Auxiliary  Beneficiaries 

Comment:  Two  commenters  requested 
that  we  clarify  these  rules  with  respect 
to  the  right  of  new  auxiliary 
beneficiaries  to  receive  continued 
benefits.  In  this  context,  new  auxiliaries 
or  "after-acquired  auxiliaries"  refers  to 
those  auxiliary  beneficiaries  who  were 
not  entitled  and  receiving  benefits  when 
the  wage  earner's  benefits  were  initially 
ceased,  but  subsequently  filed  for 
benefits  during  the  wage  earner's  appeal 
of  the  cessation.  The  commenters 
indicated  that  these  rules  incorrectly 
excluded  new  auxiliary  beneficiaries, 
violating  congressional  intent  and  the 
"spirit"  of  the  statute. 

Response:  We  can  appreciate  this 
comment  and  the  concern  for  these 
individuals.  However,  these  rules  do  not 
extend  the  right  to  receive  continued 
benefits  to  new  (after-acquired) 


auxiliaries.  "Benefit  continuation,"  as 
provided  by  law,  is  intended  to  replace 
only  those  benefits  received  prior  to  the 
medical  cessation.  In  other  words, 
benefits  would  be  continued  for  only 
those  individuals  who  were  recipients  at 
the  time  of  the  cessation  determination. 
After-acquired  auxiliaries  were  not 
recipients  of  benefits  at  the  time  of  the 
cessation  determination. 

Making  a  New  Written  Election  at  Each 
Level  of  Appeal 

Comment:  Two  commenters  objected 
to  the  rule  to  require  a  new  election  for 
continued  benefits  at  each  level  of 
appeal.  The  commenters  stated  that  this 
was  an  unnecessary  burden  for  the 
wage  earner  and  auxiliary  beneficiaries, 
and  proposed  that  we  automatically 
continue  benefits  with  the  option  to 
decline  continued  benefits  on  appeals, 
as  20  CFR  416.1336(b)  currently  provides 
during  an  appeal  of  an  adverse  title  XVI 
action. 

Response:  The  Act  provides  that  the 
beneficiary  may  elect  (i.e.,  choose)  to 
receive  continued  benefits  while 
pursuing  an  appeal  of  a  medical 
cessation  decision.  To  provide  for 
automatic  continuation  of  benefits 
without  such  election  would  be 
inconsistent  with  this  statutory 
provision. 

Administratively,  we  require  a 
separate  election  at  each  level  of  appeal 
rather  than  have  the  claimant's  first 
choice  (election  or  waiver)  remain  in 
effect  for  all  subsequent  levels  of 
appeal.  This  requirement  affords  a 
second  chance  to  elect  continued 
benefits  to  each  claimant  who  waived  or 
declined  continued  benefits  when  the 
reconsideration  was  requested,  if  he  or 
she  should  lose  the  reconsideration 
appeal.  Also,  this  provides  another 
opportunity  for  us  to  discuss  the  nature 
of  continued  benefits  and  the  claimant's 
responsibility  to  report  changes  that 
could  affect  payment  of  these  benefits. 
This  may  be  necessary  since  the 
claimant  may  believe  that  since  he  or 
she  was  sent  a  notice  of  cessation,  he  or 
she  may  not  be  under  any  obligation  to 
report  changes  in  circumstances  that 
affect  receipt  of  benefits.  Further,  this 
review  is  consistent  with  our 
responsibility  to  periodically  advise  the 
claimant  of  his  or  her  rights  and 
responsibilities. 

Finally,  submitting  a  new  election  at 
each  level  of  appeal  is  not  significantly 
burdensome,  since  the  claimant  must 
contact  us  if  he  or  she  wishes  to  request 
an  appeal.  Therefore,  we  have  retained 
the  provision  to  require  that  the 
claimant  renew  his  or  her  election  each 
time  a  new  appeal  is  requested. 


Statement  To  Decline  or  Waive 
Continued  Benefits 

Comment:  One  commenter  objected  to 
the  rule  to  require  a  statement  to  waive 
or  decline  receipt  of  continued  benefits 
during  appeal.  "The  commenter  suggested 
that  we  delete  all  references  to  securing 
a  waiver  statement  as  the  statute 
requires  only  an  election  statement. 

Response:  Although  the  statute 
provides  for  the  right  to  elect  continued 
benefits,  we  have  also  required  that  the 
beneficiary  and/or  auxiliary 
beneficiaries  indicate  in  writing  when 
they  do  not  wish  to  receive  confinued 
benefits  pending  a  decision  on  the 
medical  cessation  appeal.  It  is  important 
that  the  beneficiary  fully  understand  the 
effect  of  this  action  and  remember  the 
choice  made,  since  a  waiver  of 
continued  benefits  is  binding  through 
that  particular  level  of  appeal. 

Benefit  Continuation  for  Title  XVI 
"Blindness"  Cessations 

Comment:  One  commenter  indicated 
that  these  rules  do  not  specifically 
mention  "blindness"  cessations.  "Title 
XVI  disability  recipients  are  categorized 
as  blind  or  disabled.  It  was  suggested 
that  these  rules  ensure  that  blind 
beneficiaries  be  able  to  elect 
continuation  of  benefits  during  cessation 
appeal. 

Response:  In  the  preamble  to  the 
NPRM  for  title  XVI,  we  explained  that 
under  these  rules  title  XVI  beneficiaries 
whose  benefits  based  on  disability  or 
blindness  are  stopped  because  of  a 
medical  cessation  would  be  eligible  to 
elect  continued  benefits  during  appeal  of 
the  cessation.  However,  we  agree  with 
this  suggestion  and  we  have  made  the 
appropriate  changes.  We  amended  the 
final  rules  in  §§  416.995  and  416.996  to 
read  "disability  or  blindness"  benefits 
based  on  a  physical  or  mental 
impairment,  rather  than  "benefits" 
based  on  a  physical  or  mental 
impairment. 

Regulatory  Procedurefi 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  and  will  not  cause  increases  in 
costs  or  prices.  The  program  cost 
associated  with  these  final  regulations  is 
estimated  to  be  $60  million  in  fiscal  year 
1988.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
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requiring  Office  of  Management  and 
Budget  cleararce. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L  96-354, 
the  Regulatory  Flexibility  Act,  is  not 
rpquired. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  No.  13.803  Social  Security 
Retirement  Insurance) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure;  Death  benefits;  Disability 
benefits;  Old-age,  survivors  and 
disability  insurance. 

20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 

Dated:  April  28. 1988. 
Dorcas  R.  Haidy, 

Commissioner  of  Social  Security. 

Approved:  June  'HO,  1988. 
Otis  R.  Bowen. 

Secretary  of  Health  and  Human  Services. 

Subpart  P  of  Part  404  of  Chapter  III  of 
Title  20  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  404— [AMENDED] 

1.  The  authority  citation  for  Subpart  P 
is  revised  to  read  as  follows: 

Authority:  Sees.  202,  205  (a),  (b),  and  (d)- 
(h),  216(i),  221  (a)  and  (i),  222(c),  223,  225,  and 
1102  of  the  Social  Security  Act;  42  U.S.C.  402, 
405  (a),  (b).  and  (d)-(h),  416(i),  421(a)  and  (i), 
422(c),  423,  425,  and  1302;  Sec.  505  (a)  of  Pub. 
L.  96-265,  94  Stat.  473.  Sees.  2(d)(2).  5,  6.  and 
15  of  Pub.  L.  98-460,  98  Stat.  1797.  1801.  1802. 
and  1808,  Sec.  9009  of  Pub.  L.  100-203, 100 
Stat. 

2.  The  text  of  existing  §  404.1597  is 
redesignated  paragraph  (a)  General  and 
a  new  paragraph  (b)  is  added  to  read  as 
follows: 

§  404.1597    After  we  make  a  determination 
ttiat  you  are  not  now  disabled. 

(a)  General.  *  *  * 

(b)  //  we  make  a  determination  that 
your  physical  or  mental  impairment(s) 
has  ceased,  did  not  exist,  or  is  no  longer 
disabling  (Medical  Cessation 
Determination).  If  we  make  a 
determination  that  the  physical  or 
mental  impairment(s)  on  the  basis  of 
which  benefits  were  payable  has 
ceased,  did  not  exist,  or  is  no  longer 


disabling  (a  medical  cessation 
determination,  your  benefits  will  stop. 
As  described  in  paragraph  (a)  of  this 
section,  you  will  receive  a  written  notice 
explaining  this  determination  and  the 
month  your  benefits  will  stop.  The 
written  notice  will  also  explain  your 
right  to  appeal  if  you  disagree  with  our 
determination  and  your  right  to  request 
that  your  benefits  and  the  benefits,  if 
any,  of  your  spouse  or  children,  be 
continued  under  §  404.1597a.  For  the 
purpose  of  this  section,  "benefits" 
means  disability  cash  payments  and/or 
Medicare,  if  applicable.  The  continued 
benefit  provisions  of  this  section  do  not 
apply  to  an  initial  determination  on  an 
application  for  disability  benefits,  or  to 
a  determination  that  you  were  disabled 
only  for  a  specified  period  of  time. 
3.  In  Part  404,  Subpart  P,  a  new 
§  404.1597a  is  added  to  read  as  follows: 

§  404.1597a    Continued  benefits  pending 
appeal  of  a  medical  cessation 
determination. 

(a)  General.  If  we  determine  that  you 
are  not  entitled  to  benefits  because  the 
physical  or  mental  impairment(s)  on  the 
basis  of  which  such  benefits  were 
payable  is  found  to  have  ceased,  not  to 
have  existed,  or  to  no  longer  be 
disabling,  and  you  appeal  that 
determination,  you  may  choose  to  have 
your  benefits  continued  pending 
reconsideration  and/or  a  hearing  before 
an  administrative  law  judge  on  the 
disability  cessation  determination.  For 
the  purpose  of  this  entire  section,  the 
election  of  "continued  benefits"  means 
the  election  of  disability  cash  payments 
and/or  Medicare,  if  applicable.  You  can 
also  choose  to  have  the  benefits 
continued  for  anyone  else  receiving 
benefits  based  on  your  wages  and  self- 
employment  income  (and  anyone  else 
receiving  benefits  because  of  your 
entitlement  to  benefits  based  on 
disability).  If  you  appeal  a  medical 
cessation  under  both  title  II  and  title 
XVI  (a  concurrent  case),  the  title  II  claim 
will  be  handled  in  accordance  with  title 
II  regulations  while  the  title  XVI  claim 
will  be  handled  in  accordance  with  the 
title  XVI  regulations. 

(b)  The  provisions  of  this  section  are 
available  for  a  limited  time  only.  (1) 
Benefits  may  be  continued  under  this 
section  only  if  the  determination  that 
your  physical  or  mental  impairment(8) 
has  ceased,  has  never  existed,  or  is  no 
longer  disabling  is  made  on  or  after 
January  12, 1983  (or  before  January  12, 
1983,  and  a  timely  request  for 
reconsideration  or  a  hearing  before  an 
administrative  law  judge  is  pending  on 
that  date),  and  before  January  1, 1989. 

(2)  Benefits  may  be  continued  under 
this  section  only  for  months  beginning 
with  January  1983,  or  the  first  month  for 


which  benefits  are  no  longer  otherwise 
payable  following  our  determination 
that  your  physical  or  mental 
impairment(s]  has  ceased,  has  never 
existed,  or  is  no  longer  disabling, 
whichever  is  later. 

(3)  Continued  payment  of  benefits 
under  this  section  will  stop  effective 
with  the  earlier  of:  (i)  The  month  before 
the  month  in  which  an  administrative 
law  judge's  hearing  decision  finds  that 
your  physical  or  mental  impairment(8) 
has  ceased,  has  never  existed,  or  is  no 
longer  disabling  or  the  month  before  the 
mcn'h  of  a  new  administrative  law 
judge  decision  (or  final  action  by  the 
Appeals  Council  on  the  administrative 
law  judge's  recommended  decision)  if 
your  case  was  sent  back  to  an 
administrative  law  judge  for  further 
action;  or  (ii)  the  month  before  the 
month  no  timely  request  for  a 
reconsideration  or  a  hearing  before  an 
administrative  law  judge  is  pending;  or 
(iii)  June  1989.  These  continued  benefits 
may  be  stopped  or  adjusted  because  of 
certain  events  (such  as  work  and 
earning  or  receipt  of  worker's 
compensation)  which  occur  while  you 
are  receiving  these  continued  benefits 
and  affect  your  right  to  receive 
continued  benefits. 

(c)  Continuation  of  benefits  for 
anyone  else  pending  your  appeal.  (1 ) 
When  you  file  a  request  for 
reconsideration  or  hearing  before  an 
administrative  law  judge  on  our 
determination  that  your  physical  or 
mental  impairment(s)  has  ceased,  has 
never  existed,  or  is  no  longer  disabling, 
or  your  case  has  been  sent  back 
(remanded)  to  an  administrative  law 
judge  for  further  action,  you  may  also 
choose  to  have  benefits  continue  for 
anyone  else  who  is  receiving  benefits 
based  on  your  wages  and  self- 
employment  income  (and  for  anyone 
else  receiving  benefits  because  of  your 
entitlement  to  benefits  based  on 
disability),  pending  the  outcome  of  your 
appeal. 

(2)  If  anyone  else  is  receiving  benefits 
based  on  your  wages  and  self- 
employment  income,  we  will  notify  him 
or  her  of  the  right  to  choose  to  have  his 
or  her  benefits  continue  pending  the 
outcome  of  your  appeal.  Such  benefits 
can  be  continued  for  the  time  period  in 
paragraph  (b)  of  this  section  only  if  he  or 
she  chooses  to  have  benefits  continued 
and  you  also  choose  to  have  his  or  her 
benefits  continued. 

(d)  Statement  of  choice.  When  you  or 
another  party  request  reconsideration 
under  §  404.908(a)  or  a  hearing  before  an 
administrative  law  judge  under 

§  404.932(a)  on  oiu*  determination  that 
your  physical  or  mental  impairment(s) 
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has  ceased,  has  never  existed,  or  is  no 
longer  disabling,  or  if  your  case  is  sent 
back  (remanded)  to  an  administrative 
law  judge  for  further  action,  we  will 
explain  your  right  to  receive  continued 
benefits  and  ask  you  to  complete  a 
statement  specifying  which  benefits  you 
wish  to  have  continued  pending  the 
outcome  of  the  reconsideration  or 
hearing  before  an  administrative  law 
judge.  You  may  elect  to  receive  only 
Medicare  benefits  during  appeal  even  if 
you  do  not  want  to  receive  continued 
disability  benefits,  if  anyone  else  is 
receiving  benefits  based  on  your  wages 
and  self-employment  income  (or 
because  of  your  entitlement  to  benefits 
based  on  disability),  we  will  ask  you  to 
complete  a  statement  specifying  which 
benefits  you  wish  to  have  continued  for 
them,  pending  the  outcome  of  the 
request  for  reconsideration  or  hearing 
before  an  administrative  law  judge.  If 
you  request  appeal  but  you  do  not  want 
to  receive  continued  benefits,  we  will 
ask  you  to  complete  a  statement 
declining  continued  benefits  indicating 
that  you  do  not  want  to  have  your 
benefits  and  those  of  your  family,  if  any. 
continued  during  the  appeal. 

(e)  Your  spouse 's  or  children 's 
statement  of  choice.  If  you  request,  in 
accordance  with  paragraph  (d)  of  this 
section,  that  benefits  also  be  continued 
for  anyone  who  had  been  receiving 
benefits  based  on  your  wages  and  self- 
employment,  we  will  send  them  a 
written  notice.  The  notice  will  explain 
their  rights  and  ask  them  to  complete  a 
statement  either  declining  continued 
benefits,  or  specifying  which  benefits 
they  wish  to  have  continued,  pending 
the  outcome  of  the  request  for 
reconsideration  or  a  hearing  before  an 
administrative  law  judge. 

(f)  What  you  must  do  to  receive 
continued  benefits  pending  notice  of  our 
reconsideration  determination.  (1)  If  you 
want  to  receive  continued  benefits 
pending  the  outcome  of  your  request  for 
reconsideration,  you  must  request 
reconsideration  and  continuation  of 
benefits  no  later  than  10  days  after  the 
date  you  receive  the  notice  of  our  initial 
determination  that  your  physical  or 
mental  impairment(s)  has  ceased,  has 
never  existed,  or  is  no  longer  disabling. 
Reconsideration  must  be  requested  as 
provided  in  §  404.909,  and  you  must 
request  continued  benefits  using  a 
statement  in  accordance  with  paragraph 
(d)  of  this  section. 

(2)  If  you  fail  to  request 
reconsideration  and  continued  benefits 
within  the  10-day  period  required  by 
paragraph  (f)(1)  of  this  section,  but  later 
ask  that  we  continue  your  benefits 
pending  a  reconsidered  determination. 


we  will  use  the  rules  in  $  404.911  to 
determine  whether  good  cause  exists  for 
your  failing  to  request  benefit 
continuation  within  10  days  after  receipt 
of  the  notice  of  the  initial  cessation 
determination.  If  you  request  continued 
benefits  after  the  10-day  period,  we  will 
consider  the  request  to  be  timely  and 
will  pay  continued  benefits  only  if  good 
cause  for  delay  is  established. 

(g)  What  you  must  do  to  receive 
continued  benefits  pending  an 
administrative  law  judge's  decision.  (1) 
To  receive  continued  benefits  pending 
an  administrative  law  judge's  decision 
on  our  reconsideration  determination, 
you  must  request  a  hearing  and 
continuation  of  benefits  no  later  than  10 
days  after  the  date  you  receive  the 
notice  of  our  reconsideration 
determination  that  your  physical  or 
mental  impairment(s)  has  ceased,  has 
never  existed,  or  is  no  longer  disabling. 
A  hearing  must  be  requested  as 
provided  in  §  404.933,  and  you  must 
request  continued  benefits  using  a 
statement  in  accordance  with  paragraph 
(d)  of  this  section. 

(2)  If  you  request  continued  benefits 
pending  an  administrative  law  judge's 
decision  but  did  not  request  continued 
benefits  while  we  were  reconsidering 
the  initial  cessation  determination,  your 
benefits  will  begin  effective  the  month 
of  the  reconsideration  determination. 

(3)  If  you  fail  to  request  continued 
payment  of  benefits  within  the  10-day 
period  required  by  paragraph  (g)(1)  of 
this  section,  but  you  later  ask  that  we 
continue  your  benefits  pending  an 
administrative  law  judge's  decision  on 
our  reconsidered  determination,  we  will 
use  the  rules  as  provided  in  S  404.911  to 
determine  whether  good  cause  exists  for 
your  failing  to  request  benefit 
continuation  within  10  days  after  receipt 
of  the  reconsideration  determination.  If 
you  request  continued  benefits  after  the 
10-day  period,  we  will  consider  the 
request  to  be  timely  and  will  pay 
continued  benefits  only  if  good  cause  for 
delay  is  established. 

(h)  What  anyone  else  must  do  to 
receive  continued  benefits  pending  our 
reconsideration  determination  or  an 
administrative  law  Judge's  decision.  (1) 
When  you  or  another  party  (see 
§§  404.908(a)  and  404.932(a))  request  a 
reconsideration  or  a  hearing  before  an 
administrative  law  judge  on  our  medical 
cessation  determination  or  when  your 
case  is  sent  back  (remanded)  to  an 
administrative  law  judge  for  further 
action,  you  may  choose  to  have  benefits 
continue  for  anyone  else  who  is 
receiving  benefits  based  on  your  wages 
and  self-employment  income.  An 
eligible  individual  must  also  choose 


whether  or  not  to  have  his  or  her 
benefits  continue  pending  your  appeal 
by  completing  a  separate  statement  of 
election  as  described  in  paragraph  (e)  of 
this  section. 

(2)  He  or  she  must  request 
continuation  of  benefits  no  later  than  10 
days  after  the  date  he  or  she  receives 
notice  of  termination  of  benefits.  He  or 
she  will  then  receive  continued  benefits 
beginning  with  the  later  of  January  1983. 
or  the  first  month  for  which  benefits  are 
no  longer  otherwise  payable  following 
our  initial  or  reconsideration 
determination  that  your  physical  or 
mental  impairment(s)  has  ceased,  has 
never  existed,  or  is  no  longer  disabling. 
Continued  benefits  will  continue  until 
the  earlier  of:  (i)  The  month  before  the 
month  in  which  an  administrative  law 
judge's  hearing  decision  finds  that  your 
physical  or  mental  impairment(s)  has 
ceased,  has  never  existed,  or  is  no 
longer  disabling  or  the  month  before  the 
month  of  the  new  administrative  law 
judge  decision  (or  final  action  is  taken 
by  the  Appeals  Council  on  the 
administrative  law  judge's 
recommended  decision)  if  your  case  was 
sent  back  to  an  administrative  law  judge 
for  further  action;  or  (ii)  the  month 
before  the  month  no  timely  request  for  a 
reconsideration  or  a  hearing  before  an 
administrative  law  judge  is  pending;  or 
(iii)  June  1989.  These  continued  benefits 
may  be  stopped  or  adjusted  because  of 
certain  events  (such  as  work  and 
earnings  or  payment  of  workers 
compensation)  which  occur  while  an 
eligible  individual  is  receiving  continued 
benefits  and  affect  his  or  her  right  to 
receive  continued  benefits. 

(3)  If  he  or  she  fails  to  request 
continuation  of  benefits  within  the  10- 
day  period  required  by  this  paragraph, 
but  requests  continuation  of  benefits  at 
a  later  date,  we  will  use  the  rules  as 
provided  in  §  404.911  to  determine 
whether  good  cause  exists  for  his  or  her 
failure  to  request  continuation  of 
benefits  within  10  days  after  receipt  of 
the  notice  of  termination  of  his  or  her 
benefits.  His  or  her  late  request  will  be 
considered  to  be  timely  and  we  will  pay 
him  or  her  continued  benefits  only  if 
good  cause  for  delay  is  established. 

(4)  If  you  choose  not  to  have  benefits 
continued  for  anyone  else  who  is 
receiving  benefits  based  on  your  wages 
and  self-employment  income,  pending 
the  appeal  on  our  determination,  we  will 
not  continue  benefits  to  him  or  her. 

(i)  What  you  must  do  when  you  case 
is  remanded  to  an  administrative  law 
Judge.  If  we  send  back  (remand)  your 
case  to  an  administrative  law  judge  for 
futher  action  under  the  rules  provided  in 
§  404.977,  and  the  administrative  law 
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judge's  decision  or  dismissal  order 
issued  on  you  medical  cessation  appeal 
is  vacated  and  is  no  longer  in  effect, 
continued  benefits  are  payable  pending 
a  new  decision  by  the  administrative 
law  judge  or  final  action  is  taken  by  the 
Appeals  Council  on  the  administrative 
law  judge's  recommended  decision. 

(1)  If  you  (and  anyone  else  receiving 
benefits  based  on  your  wages  and  self- 
employment  income  or  because  of  your 
disability)  previously  elected  to  receive 
continued  benefits  pending  the 
administrative  law  judge's  decision,  we 
will  automatically  start  these  same 
continued  benefits  again.  We  will  send 
you  a  notice  telling  you  this,  and  that 
you  do  not  have  to  do  anything  to  have 
these  same  benefits  continued  until  the 
month  before  the  month  the  new 
decision  of  order  of  dismissal  is  issued 
by  the  administrative  law  judge  or  until 
the  month  before  the  month  the  Appeals 
Council  takes  final  action  on  the 
administrative  law  judge's 
recommended  decision.  These  benefits 
will  begin  again  with  the  first  month  of 
nonpayment  based  on  the  prior 
administrative  law  judge  hearing 
decision  or  dismissal  order.  Our  notice 
explaining  reinstatement  of  continued 
benefits  will  also  tell  you  to  report  to  us 
any  changes  or  events  that  affect  your 
receipt  of  benefits. 

(2)  After  we  automatically  reinstate 
your  continued  benefits  as  described  in 
paragraph  (h)ll)  of  this  section,  we  will 
contact  you  to  determine  if  any 
adjustment  is  required  to  the  amount  of 
continued  benefits  payable  due  to 
events  that  affect  the  right  to  receive 
benefits  involving  you,  your  spouse  and/ 
or  children.  If  you  have  returned  to 
work,  we  will  request  additional 
information  about  this  work  activity.  If 
you  are  working,  your  continued 
benefits  will  not  be  stopped  while  your 
appeal  of  the  medical  cessation  of 
disability  is  still  pending  unless  you 
have  completed  a  trial  work  period  and 
are  engaging  in  substantial  gainful 
activity.  In  this  event,  we  will  suspend 
your  continued  benefits.  If  any  other 
changes  have  occurred  which  would 
require  a  reduction  in  benefits  amounts, 
or  nonpayment  of  benefits,  we  will  send 
an  advance  notice  to  advise  of  any 
adverse  change  before  the  adjustment 
action  is  taken.  The  notice  will  also 
advise  you  of  the  right  to  explain  why 
these  benefits  should  not  be  adjusted  or 
stopped.  You  will  also  receive  a  witten 
notice  of  our  determination.  The  notice 
will  also  explain  your  right  to 
reconsideration  if  you  disagree  with  this 
determination. 

(3)  If  the  final  decision  on  your  appeal 
of  your  medical  cessation  is  a  favorable 


one,  we  will  send  you  a  written  notice  in 
which  we  will  advise  you  of  your  right 
to  benefits,  if  any.  before  you  engaged  in 
substantial  gainful  activity  and  to 
reentitlement  should  you  stop 
performing  substantial  gainful  activity. 
If  you  disagree  with  our  determination, 
you  will  have  the  right  to  appeal  this 
decision. 

(4)  If  the  final  decision  on  your  appeal 
of  your  medical  cessation  is  an 
unfavorable  one  (the  cessation  is 
affirmed),  you  will  also  be  sent  a  written 
notice  advising  you  of  our 
determination,  and  your  right  to  appeal 
if  you  think  we  are  wrong. 

(5)  If  you  (or  the  others  receiving 
benefits  based  on  your  wages  and  self- 
employment  income  or  because  of  your 
disability)  did  not  previously  elect  to 
have  benefits  continued  pending  an 
administrative  law  judge  decision,  and 
you  now  want  to  elect  continued 
benefits,  you  must  request  to  do  so  no 
later  than  10  days  after  you  receive  our 
notice  telling  you  about  continued 
benefits.  If  you  fail  to  request  continued 
benefits  within  the  10-day  period 
required  by  paragraph  (f)(1)  of  this 
section,  but  later  ask  that  we  continue 
your  benefits  pending  an  administrative 
law  judge  remand  decision,  we  will  use 
the  rules  in  §  404.911  to  determine 
whether  good  cause  exists  for  your 
failing  to  request  benefit  continuation 
within  10  days  after  receipt  of  the  notice 
telling  you  about  benefit  continuation. 
We  will  consider  the  request  to  be 
timely  and  will  pay  continued  benefits 
only  if  good  cause  for  delay  is 
established.  If  you  make  this  new 
election,  benefits  may  begin  with  the 
month  of  the  order  sending  (remanding) 
your  case  back  to  the  administrative  law 
judge.  Before  we  begin  to  pay  you 
continued  benefits  as  described  in 
paragraph  (h)(1)  of  this  section  we  will 
contact  you  to  determine  if  any 
adjustment  is  required  to  the  amount  of 
continued  benefits  payable  due  to 
events  which  may  affect  your  right  to 
benefits.  If  you  have  returned  to  work, 
we  will  request  additional  information 
about  this  work  activity.  If  you  are 
working,  continued  benefits  may  be 
started  and  will  not  be  stopped  because 
of  your  work  while  your  appeal  of  the 
medical  cessation  of  your  disability  is 
still  pending  unless  you  have  completed 
a  trial  work  period  and  are  engaging  in 
substantial  gainful  activity.  If  any 
changes  have  occurred  which  establish 

a  basis  for  not  paying  continued  benefits 
or  a  reduction  in  benefit  amount,  we  will 
send  you  a  notice  explaining  the 
adjustment  or  the  reason  why  we  cannot 
pay  continued  benefits.  The  notice  will 
also  explain  your  right  to 


reconsideration  if  you  disagree  with  this 
determination.  If  the  final  decision  on 
your  appeal  of  your  medical  cessation  is 
a  favorable  one,  we  will  send  you  a 
written  notice  in  which  we  will  advise 
you  of  your  right  to  benefits,  if  any, 
before  you  engaged  in  substantial 
gainful  activity  and  to  reentitlement 
should  you  stop  performing  substantial 
gainful  activity.  If  you  disagree  with  our 
determination,  you  will  have  the  right  to 
appeal  this  decision.  If  the  final  decision 
on  your  appeal  of  your  medical 
cessation  is  an  unfavorable  one  (the 
cessation  is  affirmed),  you  will  also  be 
sent  a  written  notice  advising  you  of  our 
determination,  and  your  right  to  appeal 
if  you  think  we  are  wrong. 

(6)  If  a  court  orders  that  your  case  t>e 
sent  back  to  us  (remanded)  and  your 
case  is  sent  to  an  administrative  law 
judge  for  further  action  under  the  rules 
provided  in  §  404.983,  the  administrative 
law  judge's  decision  or  dismissal  order 
on  your  medical  cessation  appeal  is 
vacated  and  is  no  longer  in  effect. 
Continued  benefits  are  payable  to  you 
and  anyone  else  receiving  benefits 
based  on  your  wages  and  self- 
employment  income  or  because  of  your 
disability  pending  a  new  decision  by  the 
administrative  law  jduge  or  final  action 
is  taken  by  the  Appeals  Council  on  the 
administrative  law  judge's 
recommended  decision.  In  these  court- 
remanded  cases  reaching  the 
administrative  law  judge,  we  will  follow 
the  same  rules  provided  in  paragraphs 
(i)  (1).  (2).  (3).  (4)  and  (5)  of  this  section. 

(j)  Responsibility  to  pay  back 
continued  benefits.  (1)  If  the  final 
decision  of  the  Secretary  affirms  the 
determination  that  you  are  not  entitled 
to  benefits,  you  will  be  asked  to  pay 
back  any  continued  benefits  you 
receive.  However,  as  described  in  the 
overpayment  recovery  and  waiver 
provisions  of  Subpart  F  of  this  Part,  you 
will  have  the  right  to  ask  that  you  not  be 
required  to  pay  back  the  benefits.  You 
will  not  be  asked  to  pay  back  any 
Medicare  benefits  you  received  during 
the  appeal. 

(2)  Anyone  else  receiving  benefits 
based  on  your  wages  and  self- 
employment  income  (or  because  of  your 
disability)  will  be  asked  to  pay  back  any 
continued  benefits  he  or  she  received  if 
the  determination  that  your  physical  or 
mental  impairment(s)  has  ceased,  has 
never  existed,  or  is  no  longer  disabling, 
is  not  changed  by  the  final  decision  of 
the  Secretary.  However,  he  or  she  will 
have  the  right  to  ask  that  he  or  she  not 
be  required  to  pay  them  back,  as 
described  in  the  overpayment  recovery 
and  waiver  provisions  of  Subpart  F  of 
this  Part.  He  or  she  will  not  be  asked  to 
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pay  back  any  Medicare  benefits  he  or 
she  received  during  the  appeal. 

(3)  Waiver  of  recovery  of  an 
overpayment  resulting  from  the 
continued  benefits  paid  to  you  or 
anyone  else  receiving  benefits  based  on 
your  wages  and  self-employment 
income  (or  because  of  your  disability] 
may  be  considered  as  long  as  the 
determination  was  appealed  in  good 
faith.  If  will  be  assumed  that  such 
appeal  is  made  in  good  faith  and, 
therefore,  any  overpaid  individual  has 
the  right  to  waiver  consideration  unless 
such  individual  fails  to  cooperate  in 
connection  with  the  appeal,  e.g.,  if  the 
individual  fails  (without  good  reason]  to 
give  us  medical  or  other  evidence  we 
request,  or  to  go  for  a  physical  or  mental 
examination  when  requested  by  us,  in 
connection  with  the  appeal. 

Subpart  I  of  Part  416  of  Title  20  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  416— [AMENDED] 

1.  The  authority  citation  for  Subpart  I 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1614(a),  1619,  and 
1631(a)  and  (d)(1),  and  1633  of  the  Social 
Security  Act:  42  U.S.C.  1302, 1382c(2),  1382h. 
1383(2)  and  (d)(1),  and  1383b:  Sees.  2,  5,  6,  and 
15  of  Pub.  L  98-460,  98  Stat.  1794, 1801, 1802, 
and  1808. 

2.  Section  416.  995  is  added  to  read  as 
follows: 

§  416.995    If  we  make  a  deteimination  that 
your  physical  or  mental  ImpairTnent(s)  has 
ceased,  did  not  exist  or  is  no  longer 
disabling  (Medical  Cessation 
Determination). 

If  we  make  a  determination  that  the 
physical  or  mental  impairment(s)  on  the 
basis  of  which  disability  or  blindness 
benefits  were  payable  has  ceased,  did 
not  exist  or  is  no  longer  disabling  (a 
medical  cessation  determination],  your 
benefits  will  stop.  You  will  receive  a 
written  notice  explaining  this 
determination  and  the  month  your 
benefits  will  stop.  The  written  notice 
will  also  explain  your  right  to  appeal  if 
you  disagree  with  our  determination  and 
your  right  to  request  that  your  disability 
or  blindness  benefits  be  contmued  under 
§  416.996.  The  continued  benefit 
provisions  of  this  section  do  not  apply  to 
an  initial  determination  on  an 
application  for  disability  or  blindness 
benefits  or  to  a  determination  that  you 
were  disabled  or  blind  only  for  a 
specified  period  of  time. 

3.  In  Part  416,  Subpart  I,  a  new 

I  416.996  is  added  to  read  as  follows: 

§  4 16.996    Continued  disability  or 
blindness  tieneflts  pending  appeal  of  a 
medical  cessation  determination. 

(a]  General.  If  we  determine  that  you 


are  not  eligible  for  disability  or 
blindness  benefits  because  the  physical 
or  mental  impairment(s]  on  the  basis  of 
which  such  benefits  were  payable  is 
found  to  have  ceased,  not  to  have 
existed,  or  to  no  longer  be  disabling,  and 
you  appeal  that  determination,  you  may 
choose  to  have  your  disability  or 
blindness  benefits,  including  special 
cash  benefits  or  special  SSI  eligibility 
status  under  §§  416.261  and  416.264. 
continued  pending  reconsideration  and/ 
or  a  hearing  before  an  administrative 
law  judge  on  the  disability/blindness 
cessation  determination. 

If  you  appeal  a  medical  cessation 
under  both  title  II  and  title  XVI  (a 
concurrent  case),  the  tide  II  claim  will 
be  handled  in  accordance  with  title  II 
regulations  while  the  title  XVI  claim  will 
be  handled  in  accordance  with  the  title 
XVI  regulations. 

(1]  Benefits  may  be  continued  under 
this  section  only  if  the  determination 
that  your  physical  or  mental 
impairment(s]  has  ceased,  has  never 
existed,  or  is  no  longer  disabling  is  made 
after  October  1984. 

(2]  Continued  benefits  under  this 
section  will  stop  effective  with  the 
earlier  of:  (i]  The  month  before  the 
month  in  which  an  administrative  law 
judge's  hearing  decision  finds  that  your 
physical  or  mental  impairmenf(s]  has 
ceased,  has  never  existed,  or  is  no 
longer  disabling  or  the  month  before  the 
month  of  a  new  administrative  law 
judge  decision  (or  final  action  is  taken 
by  the  Appeals  Council  on  the 
administrative  law  judge's 
recommended  decision)  if  your  case  was 
sent  back  to  an  administrative  law  judge 
for  further  action;  or  (ii)  the  month 
before  the  month  in  which  no  timely 
request  for  reconsideration  or 
administrative  law  judge  hearing  is 
pending  after  notification  of  our  initial 
or  reconsideration  cessation 
determination.  These  benefits  may  be 
stopped  or  adjusted  because  of  certain 
events  (such  as,  change  in  income  or 
resources  or  your  living  arrangements] 
which  may  occur  while  you  are 
receiving  these  continued  benefits,  in 
accordance  with  §  416.1336(b). 

(b)  Statement  of  choice.  If  you  or 
another  party  (see  §  416.1432(a)]  request 
reconsideration  under  §  416.1409  or  a 
hearing  before  an  administrative  law 
judge  in  accordance  with  §  416.1433  on 
our  determination  that  your  physical  or 
mental  impairment(s)  has  ceased,  has 
never  existed,  or  is  no  longer  disabling, 
or  if  your  case  is  sent  back  (remanded) 
to  an  administrative  law  judge  for 
further  action,  we  will  explain  your  right 
to  receive  continued  benefits  and  ask 
you  to  complete  a  statement  indicating 
that  you  wish  to  have  benefits  continued 
pending  the  outcome  of  the 


reconsideration  or  administrative  law 
judge  hearing.  If  you  request 
reconsideration  and/or  hearing  but  you 
do  not  want  to  receive  continued 
benefits,  we  will  ask  you  to  complete  a 
statement  declining  continued  benefits 
indicating  that  you  do  not  want  to  have 
your  benefits  continued  during  the 
appeal.  A  separate  election  must  be 
made  at  each  level  of  appeal. 

(c)  What  you  must  do  to  receive 
continued  benefits  pending  notice  of  our 
reconsideration  determination.  (1)  If  you 
want  to  receive  continued  benefits 
pending  the  outcome  of  your  request  for 
reconsideration,  you  must  request 
reconsideration  and  continuation  of 
benefits  no  later  than  10  days  after  the 
date  you  receive  the  notice  of  our  initial 
determination  that  your  physical  or 
mental  impairment(s)  has  ceased,  has 
never  existed,  or  is  no  longer  disabling. 
Reconsideration  must  be  requested  as 
provided  in  §  416.1409,  and  you  must 
request  continued  benefits  using  a 
statement  in  accordance  with  paragraph 
(b)  of  this  section. 

(2)  If  you  fail  to  request 
reconsideration  and  continued  benefits 
within  the  10-day  period  required  by 
paragraph  (c)(1)  of  this  section,  but  later 
ask  that  we  continue  your  benefits 
pending  a  reconsidered  determination, 
we  will  use  the  rules  in  §  416.1411  to 
determine  whether  good  cause  exists  for 
your  failing  to  request  benefit 
continuation  within  10  days  after  receipt 
of  the  notice  of  the  initial  cessation 
determination.  If  you  request  continued 
benefits  after  the  10-day  period,  we  will 
consider  the  request  to  be  timely  and 
will  pay  continued  benefits  only  if  good 
cause  for  delay  is  established. 

(d)  What  you  must  do  to  receive 
continued  benefits  pending  an 
administrative  low  Judge's  decision.  (1) 
To  receive  continued  benefits  pending 
an  administrative  law  judge's  decision 
on  our  reconsideration  determination, 
you  must  request  a  hearing  and 
continuation  of  benefits  no  later  than  10 
days  after  the  date  you  receive  the 
notice  of  our  reconsideration 
determination  that  your  physical  or 
mental  impairment(s)  has  ceased,  has 
never  existed,  or  is  no  longer  disabling. 
A  hearing  must  be  requested  as 
provided  in  §  416.1433,  and  you  must 
request  continued  benefits  using  a 
statement  in  accordance  with  paragraph 
(b)  of  this  section. 

(2)  If  you  fail  to  request  a  hearing  and 
continued  benefits  within  the  10-day 
period  required  under  paragraph  (d)(1) 
of  this  section,  but  you  later  ask  that  we 
continue  your  benefits  pending  an 
administrative  law  judge's  decision,  we 
will  use  the  rules  as  provided  in 
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§  416.1411  to  determine  whether  good 
cause  exists  for  your  failing  to  request 
benefit  continuation  within  10  days  after 
receipt  of  the  reconsideration 
determination.  If  you  request  continued 
benefits  after  the  10-day  period,  we  will 
consider  the  delayed  request  to  be 
timely  and  will  pay  continued  benefits 
only  if  good  cause  for  delay  is 
established. 

(e)  What  you  must  do  when  your  case 
is  remanded  to  an  administrative  law 
judge.  If  we  send  back  (remand)  your 
case  to  an  administrative  law  judge  for 
further  action  under  the  rules  provided 
in  §  416.1477,  and  the  administrative  law 
judge's  decision  or  dismissal  order 
issued  on  your  medical  cessation  appeal 
is  vacated  and  is  no  longer  in  effect,  you 
may  be  eligible  for  continued  benefits 
pending  a  new  decision  by  the 
administrative  law  judge  or  final  action 
by  the  Appeals  Council  on  the 
administrative  law  judge's 
recommended  decision. 

(1)  When  your  case  is  remanded  to  an 
administrative  law  judge,  and  you  have 
elected  to  receive  continued  benefits,  we 
will  contact  you  to  update  our  file  to 
verify  that  you  continue  to  meet  the 
nonmedical  requirements  to  receive 
benefits  based  on  disability  or 
blindness.  To  determine  your  correct 
payment  amount,  we  will  ask  you  to 
provide  information  about  events  such 
as  changes  in  living  arrangements, 
income,  or  resources  since  our  last 
contact  with  you.  If  you  have  returned  to 
work,  we  will  request  additional 
information  about  this  work  activity. 
Unless  your  earnings  cause  your  income 
to  be  too  much  to  receive  benefits,  your 
continued  benefits  will  be  paid  while 
your  appeal  of  the  medical  cessation  of 
your  disability/blindness  is  still 
pending,  unless  you  have  completed  a 
trial  work  period  and  are  engaging  in 
substantial  gainful  activity.  If  you  have 
completed  a  trial  work  period  and 
previously  received  continued  benefits 
you  may  still  be  eligible  for  special  cash 
benefits  under  §  416.261  or  special  SSI 
eligibility  status  under  §  416.264. 
(Effective  July  1, 1987,  a  title  XVI 
individual  is  no  longer  subject  to  a  trial 
work  period  or  cessation  based  on 
engaging  in  substantial  gainful  acUvity 
in  order  to  be  eligible  for  special 
benefits  under  §  416.261  or  special 
status  under  §  416.264.)  If  we  determine 
that  you  no  longer  meet  a  requirement  to 
receive  benefits,  we  will  send  you  a 
written  notice.  The  written  notice  will 
explain  why  your  continued  benefits 
will  not  be  reinstated  or  will  be  for  an 
amount  less  than  you  received  before 
the  prior  administrative  law  judge's 
decision.  The  notice  will  also  explain 


your  right  to  reconsideration  under 
§  416.1407,  if  you  disagree.  If  you  request 
a  reconsideration,  you  will  have  the 
chance  to  explain  why  you  believe  your 
benefits  whould  be  reinstated  or  should 
be  at  a  higher  amount.  If  the  final 
decision  on  your  appeal  of  your  medical 
cessation  is  a  favorable  one,  we  will 
send  you  a  written  notice  in  which  we 
will  advise  you  of  any  right  to 
reentitlement  to  benefits  including 
special  benefits  under  §  416.261  or 
special  status  under  §  416.264.  If  you 
disagree  with  our  determination  on  your 
appeal,  you  will  have  the  right  to  appeal 
this  decision. 

(2)  After  we  verify  that  you  meet  all 
the  nonmedical  requirements  to  receive 
benefits  as  stated  in  paragraph  (e)(1)  of 
this  section,  and  if  you  previously 
elected  to  receive  continued  benefits 
pending  the  administrative  law  judge's 
decision,  we  will  start  continued 
benefits  again.  We  will  send  you  a 
notice  telling  you  this.  You  do  not  have 
to  complete  a  request  to  have  these 
same  benefits  continued  through  the 
month  before  the  month  the  new 
decision  or  order  of  dismissal  is  issued 
by  the  administrative  law  judge  or 
through  the  month  before  the  month  the 
Appeals  Council  takes  final  action  on 
the  administrative  law  judge's 
recommended  decision.  These  continued 
benefits  will  begin  again  with  the  first 
month  of  nonpayment  based  on  the  prior 
administrative  law  judge  hearing 
decision  or  dismissal  order.  Our  notice 
explaining  continued  benefits  will  also 
tell  you  to  report  to  us  any  changes  or 
events  that  affect  your  receipt  of 
benefits. 

(3)  When  your  case  is  remanded  to  an 
administrative  law  judge,  and  if  you  did 
not  previously  elect  to  have  benefits 
continued  pending  an  administrative 
law  judge  decision,  we  will  send  you  a 
notice  telling  you  that  if  you  want  to 
change  that  election,  you  must  request 
to  do  so  no  later  than  10  days  after  you 
receive  our  notice.  If  you  do  make  this 
new  election,  and  after  we  verify  that 
you  meet  all  the  nonmedical 
requirements  as  explained  in  paragraph 
(e)(1)  of  this  section,  benefits  will  begin 
with  the  month  of  the  Appeals  Council 
remand  order  and  will  continue  as 
stated  in  paragraph  (e)(2)  of  this  section. 

(4)  If  a  court  orders  that  your  case  be 
sent  back  to  us  (remanded)  and  your 
case  is  sent  to  an  administrative  law 
judge  for  further  action  under  the  rules 
provided  in  §  416.1483,  the 
administrative  law  judge's  decision  or 
dismissal  order  on  your  medical 
cessation  appeal  is  vacated  and  is  no 
longer  in  effect.  You  may  be  eligible  for 
continued  benefits  pending  a  new 


decision  by  the  administrative  law  judge 
or  final  action  by  the  Appeals  Council 
on  the  administrative  law  judge's 
recommended  decision.  In  these  court- 
remanded  cases  reaching  the 
administrative  law  judge,  we  will  follow 
the  same  rules  provided  in  paragraph  (e) 
(1),  (2).  and  (3)  of  this  section. 

(f)  What  if  your  benefits  are 
suspended,  reduced  or  terminated  for 
other  reasons.  If  we  determine  that  your 
payments  should  be  reduced,  suspended 
or  terminated  for  reasons  not  connected 
with  your  medical  condition  (see 
Subpart  M  of  Regulations  No.  16) 
benefits  may  be  continued  under  the 
procedure  described  in  §  416.1336. 

(g)  Responsibility  to  pay  back 
continued  benefits.  (1)  If  the  final 
decision  of  the  Secretary  affirms  the 
determination  that  you  are  not  entitled 
to  benefits,  you  will  be  asked  to  pay 
back  any  continued  benefits  you 
receive.  However,  you  will  have  the 
right  to  ask  that  you  not  be  required  to 
pay  back  the  benefits  as  described  in 
the  overpayment  recovery  and  waiver 
provisions  of  Subpart  E  of  this  Part. 

(2)  Waiver  of  recovery  of  an 
overpayment  resulting  from  continued 
benefits  to  you  may  be  considered  as 
long  as  the  cessation  determination  was 
appealed  in  good  faith.  We  will  assume 
that  your  appeal  was  made  in  good  faith 
and,  therefore,  you  have  the  right  to 
waiver  consideration  unless  you  fail  to 
cooperate  in  connection  with  the  appeal, 
e.g.,  if  you  fail  (without  good  reason)  to 
give  us  medical  or  other  evidence  we 
request,  or  to  go  for  a  physical  or  mental 
examination  when  requested,  in 
connection  with  the  appeal. 

[FR  Doc.  88-17352  Filed  B-1-88;  8.45  am) 
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Food  and  Drug  Administration 

21  CFR  Parts  74.  81,  and  82 

(Docket  No.  87N-0 182] 

Color  Additives;  D&C  Red  No.  36 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  permanently 
listing  D&C  Red  No.  36  for  general  use  in 
drugs  and  cosmetics,  except  for  use  in 
the  area  of  the  eye.  This  action  responds 
to  a  petition  filed  by  the  Cosmetic, 
Toiletry  and  Fragrance  Association 
(CTFA).  This  rule  will  remove  D&C  Red 
No.  36  from  the  provisional  list  of  color 
additives  for  general  use  in  drugs  and 
cosmetics. 
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dates:  Effective  September  2. 1988. 

except  as  to  any  provisions  that  may  be 

stayed  by  the  filing  of  proper  objections; 

objections  and  hearing  requests  by 

September  1, 1988. 

ADDRESS:  Written  objections  may  be 

sent  to  the  Dockets  Management  Branch 

(HFA-305).  Food  and  Drug 

Administration,  Rm.  4-62,  5600  Fishers 

Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  J.  McLaughlin.  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-330). 

Food  and  Drug  Administration,  200  C  St. 

SW..  Washington,  DC  20204.  202^72- 

5740. 
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I.  INTRODUCTION 

In  1960.  Congress  passed  the  Color 
Additive  Amendents  (the  amendments). 
In  Certified  Color  Mfrs.  Ass'n  v. 
Mathews,  543  F.2d  284.  286-287  (D.C. 
Cir.  1976).  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  explained  the  purpose  of  this 
legislation: 

The  Color  Additive  Amendments  of  1960 
reflect  a  Congressional  and  administrative 
response  to  the  need  in  contemporary  society 
for  a  scientifically  and  administratively 
sound  basis  for  determining  the  safety  of 
artificial  color  additives,  widely  used  for 
coloring  food,  drugs,  and  cosmetics.  The 
Amendments  reflect  a  general  unwillingness 
to  allow  widespread  use  of  such  products  in 
the  absence  of  scientific  information  on  the 
effect  of  these  products  on  the  human  body. 


The  previously  used  system  had  some  glaring 
deficiencies,  and  the  1960  Amendments  were 
designed  to  overcome  them.  *  *  * 
(Footnotes  omitted.) 

As  amended,  section  706(a)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  376(a))  provides  that 
a  color  additive  will  be  deemed  unsafe 
for  use  in  food,  drugs,  cosmetics,  and 
some  medical  devices  unless  FDA  has 
issued  a  regulation  permanently  listing 
that  color  additive  for  its  intended  use. 
FDA  will  issue  such  a  regulation  only  if 
it  has  been  presented  with  data  that 
establish  with  reasonable  certainty  that 
no  harm  will  result  from  the  use  of  the 
color  additive.  The  burden  of  presenting 
such  data  is  on  the  person  who  is 
seeking  approval  of  the  use  of  the 
additive. 

In  passing  the  amendments.  Congress 
provided  for  the  provisional  listing  of 
the  color  additives  in  use  at  that  time, 
pending  completion  of  the  scientific 
investigations  needed  for  a 
determination  about  the  safety  of  these 
additives  (section  203(b)  of  the 
transitional  provisions  of  the 
amendments.  Title  II.  Pub.  L.  86-618.  74 
Stat.  404-407  (21  U.S.C.  376.  note)). 
Section  81.1  (21  CFR  81.1)  of  the 
agency's  color  additive  regulations 
enumerates  those  color  additives  that 
are  still  provisionally  listed.  Among 
them  is  D&C  Red  No.  36  for  use  in  drugs 
and  cosmetics. 

II.  Regulatory  History 

A.  The  Color  Additive 

D&C  Red  No.  36.  a  reddish  orange  dye 
of  the  monoazo  class,  is  identified  in 
Chemical  Abstracts  as  l-((2-chloro-4- 
nitrophenyl)azo]-2-naphthalenol  (CAS 
Reg.  No.  2814-77-9).  It  is  identified  in 
§  82.1336  (21  CFR  82.1336)  as  l-(o-chloro- 
p-nitrophenylazo)-2-naphthol.  Other 
names  include  Colour  Index  Pigment 
Red  4  (C.I.  No.  12085),  Permanent  red  R. 
and  Permaton  red. 

The  color  additive  is  manufactured  by 
diazotization  of  2-chloro-4- 
nitrobenzenamine  in  acid  medium  and 
coupling  with  2-naphthalenol  in  acid 
medium.  D&C  Red  No.  36  is  insoluble  in 
water  and  alcohols. 

D8tC  Red  No.  36  is  used  in  a  few 
ingested  drug  preparations  and  a  few 
externally  applied  drugs.  It  is  used  in 
cosmetics  such  as  lipstick,  skin  care, 
and  makeup  preparations. 

The  color  additive  D&C  Red  No.  36 
has  been  in  use  for  many  years.  Because 
D&C  Red  No.  36  was  in  use  at  the  time 
the  Color  Additive  Amendments  of  1960 
were  enacted,  it  was  provisionally  listed 
for  drug  and  cosmetic  use  in  the  Federal 
Register  of  October  12, 1960  (25  FR 
9759). 


In  the  Federal  Register  of  October  12. 
1960  (25  FR  9759),  the  agency 
established  temporary  tolerances  for  the 
provisional  listing  of  certain  color 
additives  for  use  m  lipsticks,  ingested 
drugs,  and  other  products  subject  to 
ingestion,  such  as  mouthwashes  and 
dentifrices.  These  temporary  tolerances, 
based  on  preliminary  usage  information 
and  toxicity  data  available  at  that  time, 
were  intended  to  limit  use  of  the  color 
additive  to  safe  levels  until  all  required 
toxicity  tests  were  completed.  A 
publication  on  April  14. 1970  (35  FR 
6045)  added  D&C  Red  No.  36  to  the 
temporary  tolerances  list.  The  agency 
has  revised  the  temporary  tolerances 
over  the  years  as  additional  data 
became  available,  the  latest  revision 
being  on  August  21. 1979  (44  FR  48964). 
D&C  Red  No.  36  usage  is  limited  under 
the  temporary  tolerances  in  21  CFR  81.25 
to  3.0  percent  by  weight  in  lip  cosmetics, 
to  1.70  milligrams  (mg)  per  daily  dose  of 
drugs,  and  to  amounts  consistent  with 
good  manufacturing  practice  in 
mouthwashes  and  dentifrices. 

Between  1960  and  February  4, 1977, 
FDA  postponed  the  closing  date  for  the 
provisional  listing  of  D&C  Red  No.  36 
several  times.  The  agency  granted  these 
postponements  in  response  to  requests 
for  additional  time  to  complete  the 
scientific  investigations  necessary  for 
listing  the  color  additive  under  section 
706  of  the  act. 

B.  The  Color  Additive  Petition 

In  the  Federal  Register  of  August  6. 
1973  (38  FR  21199).  FDA  announced  that 
a  petition  (CAP  9C0089)  for  the 
permanent  Hsting  of  D&C  Red  No.  36  as 
a  color  additive  for  use  in  drugs  and 
cosmetics  had  been  filed  by  the  Toilet 
Goods  Association.  Inc.  (now  the 
Cosmetic.  Toiletry  and  Fragrance 
Association  (CTFA)).  c/o  Hazleton 
Laboratories.  Inc..  P.O.  Box  30.  Falls 
Church,  VA  22046  (now  9200  Leesburg 
Turnpike.  Vienna,  VA  22180). 

The  petition  was  filed  under  seciion 
706  of  the  act  (21  U.S.C.  376).  A  later 
notice  (41  FR  9584;  March  5, 1976) 
amended  the  notice  of  filing  of  the 
petition  to  include  the  additional  use  of 
D&C  Red  No.  36  in  cosmetics  intended 
for  use  in  the  area  of  the  eye. 

FDA  notified  the  petitioner  by  letters 
dated  May  14, 1976,  August  15, 1977,  and 
August  4, 1978,  of  the  need  for  data  to 
support  the  use  of  D&C  Red  No.  36  in 
cosmetics  intended  for  use  in  the  area  of 
the  eye.  In  a  fourth  letter,  dated  October 
24, 1978,  FDA  advised  the  petitioner  to 
consider  withdrawing  the  portion  of  the 
petition  that  sought  approval  of  the  use 
of  D&C  Red  No.  36  in  cosmetics 
intended  for  use  in  the  area  of  the  eye 
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because  it  appeared  that  the  required 
data  from  eye-area  studies  were  not 
readily  available. 

The  petitioner  has  not  submitted  the 
required  data  on  eye-area  use. 
Therefore,  FDA  considers  that  portion  of 
the  petition  that  relates  to  the  listing  of 
D&C  Red  No.  36  for  eye-area  use  to  be 
withdrawn  without  prejudice  in 
accordance  with  the  provisions  of  §  71.4 
(21  CFR  71.4).  Use  of  D&C  Red  No.  36  in 
the  area  of  the  eye  has  never  been 
covered  by  the  provisional  listing  of  this 
color  additive. 

The  petitioner  for  CAP  9C0089 
requested  a  regulation  permitting  up  to 
1.7  mg  of  D&C  Red  No.  36  per  daily  dose 
in  ingested  drugs,  up  to  3  percent  of  the 
color  additive  in  cosmetics  subject  to 
ingestion,  and  use  in  amounts  consistent 
with  current  good  manufacturing 
practice  in  other  cosmetics  and  topically 
applied  drugs.  These  uses  and 
limitations  are  the  same  as  the  current 
uses  and  limitations  under  the 
provisional  listing. 

The  petitioner  has  provided  data 
concerning  current  use  of  the  color 
additive  in  cosmetics  which  show  a 
wide  range  of  use  levels  within  the 
limitation  of  three  percent  in  lip 
cosmetics. 

The  petitioner  has  not  provided 
information,  however,  on  use  levels  in 
drugs.  The  agency  searched  its  new  drug 
application  files  for  data  on  current  use 
levels  of  the  color  additive  and  found 
three  products,  all  tablets,  that  contain 
the  color  additive.  The  largest  amount 
used  in  any  product  is  18  micrograms 
lixg]  per  tablet. 

Section  706(b)|'7)(B)  states  that  if  a 
tolerance  limitation  is  necessary  to 
assure  that  a  proposed  use  of  a  color 
additive  is  safe,  ihe  Secretary  of  Health 
and  Human  Sf  rvices  (the  Secretary] 
shall  not  fix  a  (..lerance  limitation  at  a 
level  higher  that  he  finds  to  be 
reasonably  reCiUif-.l  to  accomplish  the 
intended  physi.  -«!  or  other  technical 
effect.  Based  o'l  i  uiTent  use  in  ingested 
drugs,  the  agency  tif:lieves  that  an 
intended  coloring  effect  can  be 
accomplished  in  uny  future  product  at  a 
level  below  that  re<^uested  by  the 
petitioner.  The  Hj^^ucy  concludes  that  a 
limitation  of  1 »;  n  h  of  D&C  Red  No.  36 
per  daily  dose  t-f  ntx  ingested  drug  is 
sufficient  and  more  appropriate  than  the 
1.7  mg  originally  requested  by  the 
petitioner.  The  agency  is  willing  to 
reconsider  this  limitation  if  further 
information  is  presented  in  a  petition  to 
amend  the  regulation. 

C.  Toxicological  Testing  of  D&C  Red  No. 
36 

In  the  Federal  Register  of  February  4, 
1977  (42  FR  6992).  FDA  published 


revised  regulations  that  required  new 
chronic  toxicity  studies  on  31  color 
additives,  including  D&C  Red  No.  36,  as 
a  condition  for  continued  provisional 
listing  for  ingested  uses.  FDA  required 
the  new  toxicity  studies  because  the 
earlier  toxicity  studies  that  the 
petitioners  had  submitted  to  support  the 
safe  use  of  these  color  additives  were 
deficient  in  several  respects.  FDA 
described  these  deficiencies  in  the 
Federal  Register  of  September  23, 1976 
(41  FR  41860): 

1.  Many  of  the  studies  were  conducted 
using  groups  of  animals,  i.e..  control  and 
those  fed  the  color  additive,  that  are  too 
small  to  permit  conclusions  to  be  drawn 
today  on  the  chronic  toxicity  or  carcinogenic 
potential  of  the  color.  The  small  number  of 
animals  used  does  not,  in  and  of  itself,  cause 
this  result,  but  when  considered  together  with 
the  other  deficiencies  in  this  listing,  does  do 
so.  By  and  large,  the  studies  used  25  animals 
in  each  group:  today  FDA  recommends  using 
at  least  50  animals  per  group. 

2.  In  a  number  of  the  studies,  the  number  of 
animals  surviving  to  and  meaningful  age  was 
inadequate  to  permit  conclusions  to  be  drawn 
today  on  the  chronic  toxicity  or  carcinogenic 
potential  of  the  color  additives  tested. 

3.  In  a  number  of  the  studies,  an 
insufficient  number  of  animals  was  reviewed 
histologically. 

4.  In  a  number  of  the  studies,  and 
insufficient  number  of  tissues  was  examined 
in  those  animals  selected  for  pathology. 

5.  In  a  number  of  the  studies,  lesions  or 
tumors  detected  under  gross  examination 
were  not  examined  microscopically. 

In  the  February  4, 1977,  rule,  FDA 
postponed  the  closing  date  for  the 
provisional  listing  of  the  color  additives 
until  January  31, 1981.  for  the  completion 
of  required  toxicity  studies. 

In  the  Federal  Register  of  March  27, 
1981  (46  FR  18954),  FDA  established  the 
closing  date  of  September  30, 1984,  for 
the  completion  of  the  evaluation  of  D&C 
Red  No.  36.  Because  its  review  of  the 
data  and  of  the  scientific  and  legal 
issues  raised  on  this  color  additive  took 
longer  than  the  agency  anticipated,  FDA 
had  to  extend  the  provisional  listing  of 
the  color  additive  on  a  number  of 
occasions.  On  June  26, 1985  (50  FR 
26377),  FDA  proposed  a  longer  extension 
of  the  provisional  listing  for  several 
color  additives,  including  D&C  Red  No. 
36,  to  provide  for  the  submission  of 
additional  information. 

On  September  4, 1985  (50  FR  35783). 
the  agency  published  a  final  rule 
extending  the  provisional  listing  for  D&C 
Red  No.  36  until  March  3, 1987.  On  July 
30,  1986,  CTFA  submitted  additional 
information,  which  is  discussed  below. 
To  provide  time  for  the  completion  of  its 
review  and  preparation  of  the 
appropriate  documents,  the  agency 
further  extended  the  closing  date  by 


publication  in  the  Federal  Register  and 
established  the  current  closing  date  of 
August  30. 1988,  on  July  1. 1988  (53  FR 
25127). 

D.  Citizen  Petition  Filed  by  Public 
Citizen  Health  Research  Group 

On  December  17, 1984,  the  Public 
Citizen  Health  Research  Group  (Public 
Citizen)  petitioned  FDA  to  ban  the  use 
of  the  color  additives  that  remained 
provisionally  listed.  On  January  22,  1985. 
Public  Citizen  filed  a  complaint  in  the 
District  Court  for  the  District  of 
Columbia  seeking  the  same  relief.  Public 
Citizen  alleged  that,  by  continuing  to 
provisionally  list  the  color  additives, 
including  D&C  Red  No.  36,  FDA  had 
violated  the  Color  Additive 
Amendments  to  the  act,  as  well  as  those 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  706(1))  that 
pertain  to  unreasonable  delay  of  agency 
action.  Public  Citizen  sought  to  enjoin 
FDA  from  using  the  provisional  list  or 
any  other  means  to  allow  the  marketing 
of  the  provisionally  listed  color 
additives. 

On  June  21, 1985,  the  Commissioner  of 
Food  and  Drugs  sent  a  detailed  response 
to  the  petition  to  Public  Citizen.  In  his 
response,  the  Commissioner  carefully 
reviewed  and  discussed  the  arguments 
and  information  submitted  in  support  of 
the  petition.  The  Commissioner 
concluded  that  the  public  health  would 
not  be  endangered  by  the  continued 
marketing  of  the  color  additives  while 
scientific,  legal,  and  policy  issues  were 
addressed  and,  therefore,  the 
Commissioner  denied  the  petition. 

On  February  13, 1986,  Judge  Stanley  S. 
Harris  granted  FDA's  motion  for 
summary  judgment  and  dismissed  Public 
Citizen's  complaint.  Public  Citizen,  et  ol. 
V.  DHHS.  et  al..  No.  85-1573  (D.D.C. 
February  13, 1986).  Public  Citizen's 
appeal  of  this  decision  was  denied  by 
the  U.S.  Court  of  Appeals.  No.  86-5150 
|Ocloher23, 1987). 

in.  Evaluation  of  Toxicological  Tests 
With  D&C  Red  No.  36 

A.  Statutory  Safety  Requirements 

Under  section  706(b)(4)  of  the  act  (21 
U.S.C.  376(b)(4)),  the  so-called  "general 
safety  clause"  for  color  additives,  a 
color  additive  cannot  be  listed  for  a 
pbrticular  use  unless  the  data  presented 
to  FDA  establish  that  it  is  safe  for  that 
use.  Although  what  is  meant  by  "safe"  is 
not  explained  in  the  general  safety 
clause,  the  legislative  history  makes 
clear  that  this  word  is  to  have  the  same 
meaning  for  color  additives  as  for  food 
additives.  (See  H.  Rept.  1761,  "Color 
Additive  Amendments  of  1960," 
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Committee  on  Interstate  and  Foreign 
Commerce,  86th  Cong.,  2d  Sess.  11 
(I960).)  The  Senate  report  on  the  Food 
Additives  Amendment  of  1958  states: 

The  concept  of  safety  used  in  this 
legislation  involves  the  question  of  whether  a 
substance  is  hazardous  to  the  health  of  man 
or  animal.  Safety  requires  proof  of  a 
reasonable  certainty  that  no  harm  will  result 
from  the  proposed  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond  any 
possible  doubt  that  no  harm  will  result  under 
any  conceivable  circumstances. 

This  was  emphasized  particularly  by  the 
scientific  panel  which  testified  before  the 
subcommittee.  The  scientists  pointed  out  that 
it  is  impossible  in  the  present  state  of 
scientific  knowledge  to  establish  with 
complete  certainty  the  absolute  harmlessness 
of  any  chemical  substance. 

S.  Kept.  2422.  "Food  Additives 
Amendment  of  1958."  Committee  on 
Labor  and  Public  Welfare.  85th  Cong.. 
2d  Sess.  6  (1958). 

FDA  has  incorporated  this  concept  of 
safety  into  its  color  additive  regulations. 
Under  21  CFR  40.3(i),  a  color  additive  is 
"safe"  if  "there  is  convincing  evidence 
that  establishes  with  reasonable 
certainty  that  no  harm  will  result  from 
the  intended  use  of  the  color  additive." 
Therefore,  the  general  safety  clause 
prohibits  approval  of  a  color  additive  if 
doubts  about  the  safety  of  the  additive 
for  a  particular  use  are  not  resolved  to 
an  acceptable  level  in  the  minds  of 
competent  scientists. 

The  general  safety  clause  is 
buttressed  by  the  anticancer  or  Delaney 
clause,  section  706(b)(5)(B)  of  the  act, 
which  provides  that  a  color  additive 
shall  be  deemed  to  be  unsafe  "for  any 
use  which  will  or  may  result  in  ingestion 
of  all  or  part  of  such  additive,  if  the 
additive  is  found  by  the  Secretary  to 
induce  cancer  when  ingested  by  man  or 
animal,  or  if  it  is  found  by  the  Secretary, 
after  tests  which  are  appropriate  for  the 
evaluation  of  the  safety  of  additives  for 
use  in  food,  to  induce  cancer  in  man  or 
animal,"  and  it  shall  be  deemed  unsafe 
"for  any  use  which  will  not  result  in 
ingestion  of  any  part  of  such  additive,  if, 
after  tests  which  are  appropriate  for  the 
evaluation  of  the  safety  of  additives  for 
such  use,  or  after  other  relevant 
exposure  of  man  or  animal  to  such 
additive,  it  is  found  by  the  Secretary  to 
induce  cancer  in  man  or  animal"  (21 
U.S.C  376(b)(5)(B)).  Recently,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  held  that,  once  FDA  finds 
that  a  color  additive  "induces"  cancer, 
the  Delaney  clause  denies  FDA  the 
authority  to  approve  the  color.  See 
Public  Citizen,  et  al.  v.  Young,  et  al. 
(D.C.  Cir.  No.  86-1548,  October  23, 1987). 


B.  Earlier  Studies 

Among  the  earlier  toxicity  studies  on 
the  color  additive,  submitted  by  the 
petitioner  before  1977.  were  acute  oral 
toxicity  studies  in  rats  and  mice;  short- 
term  feeding  studies  in  dogs.  mice,  and 
rats;  chronic  feeding  studies  in  dogs  and 
rats;  a  one-generafion  and  a  three- 
generation  reproduction  study  in  rats; 
teratology  studies  in  rats  and  rabbits; 
short-term  dermal  studies  in  rabbits;  and 
a  chronic  skin-painting  study  in  mice. 
Only  minor  toxic  effects  were  seen  in 
the  pre-1977  feeding  studies,  and  the 
agency  concluded  that  the  color  additive 
could  be  used  safely  until  the 
completion  of  further  testing. 

From  the  earlier  studies  with  D&C  Red 
No.  36  submitted  by  the  petitioner,  the 
agency  has  evaluated  the  dermal  safety 
of  the  color  additive.  The  data  from 
these  studies  demonstrate  that  D&C  Red 
No.  36  is  nonirritating  when  applied 
repeatedly  to  skin.  Furthermore,  D&C 
Red  No.  36  was  not  found  to  be 
carcinogenic  when  it  was  applied 
periodically  to  the  skin  of  mice  over 
their  lifetimes.  No  adverse  effects  in 
reproduction  and  teratology  studies 
were  seen. 

Only  fragmentary  information  on 
genotoxicity  of  D&C  Red  No.  36  is 
available  from  the  scientific  literature. 
While  some  in  vitro  tests  using  different 
strains  of  the  bacterium  Salmonella 
typhimurium  were  claimed  to  be 
positive  with  D&C  Red  No.  38.  other 
were  negative.  No  information  is 
available  from  several  other  kinds  of  the 
tests  that  are  normally  relied  upon  for 
making  judgments  about  genotoxicity. 
Given  the  incomplete  and  inconsistent 
nature  of  the  available  data  from  the  in 
vitro  testing,  and  the  fact  that  FDA 
considers  the  full  complement  of  animal 
toxicity  studies  to  provide  more 
pertinent  information  on  safety  than 
these  in  vitro  tests.  FDA  finds  no  basis 
for  further  concern. 

C.  New  Studies 

Reports  were  submitted  to  FDA  on  the 
new  chronic  toxicity  studies  in  rats  and 
mice  required  by  the  February  4. 1977, 
order.  These  new  studies  represent 
current  state-of-the-art  toxicological 
testing.  The  protocols  for  these  studies 
have  benefited  from  knowledge  of 
deficiencies  in  previously  conducted 
carcinogenesis  bioassays  and  other 
chronic  toxicity  protocols.  The  use  of 
large  numbers  of  animals  of  both  sexes, 
pilot  studies  to  determine  maximum 
tolerated  dosages,  two  control  groups 
(thereby  effectively  doubling  the  number 
of  controls),  and  in  utero  exposure  in 
one  of  the  two  species  tested, 


significantly  increase  the  power  of  these 
tests  to  detect  treatment-related  effects. 

Chronic  studies  were  conducted  for 
the  petitioner  by  Litton  Bionetics.  Inc.. 
Kensington.  MD.  The  color  additive  fed 
to  the  animals  in  these  studies  contained 
97  to  98  percent  total  color. 

In  the  new  chronic  mouse  study,  D&C 
Red  No.  36  was  fed  to  Charles  River 
CD-I  mice  at  dietary  levels  of  0,  0.05, 
1.0,  and  5.0  percent  for  a  maximum 
duration  of  106  weeks.  Sixty  females 
and  60  males  were  used  for  each  dietary 
level  and  in  each  of  2  control  groups. 
The  5.0  percent  dose  mice,  compared  to 
the  controls,  showed  increased  spleen 
weights  in  males  and  increased  kidney 
and  liver  weights  in  females.  There  was 
also  an  increased  incidence  of 
extramedullary  hematopoiesis  in 
spleens  of  male  mice  fed  5.0  percent.  No 
adverse  effects  were  seen  at  the  1.0  or 
0.05  percent  levels.  Based  on  the 
evaluation  of  the  results  of  this  chronic 
mouse  toxicity  study,  the  agency  has 
determined  that  D&C  Red  No.  36  did  not 
cause  cancer  in  Charles  River  DC-1 
mice. 

In  one  chronic  study,  Sprague-Dawley 
(Charles  River  CD)  rats  were  fed  dietary 
levels  of  0,  0.01,  0.025,  and  0.1  percent  of 
D&C  Red  No.  36  for  28  to  29  months. 
These  rats  were  exposed  in  utero  and 
during  lactation  by  the  feeding  of  the 
same  dietary  levels  of  D&C  Red  No.  36 
to  their  parents.  Seventy  females  and  70 
males  were  used  for  each  dietary  level 
and  in  each  of  2  control  groups. 

A  related  second  study  was 
performed  with  the  same  strain  of  rats, 
in  which  the  animals,  similarly  exposed 
in  utero  and  during  lactation,  were  fed 
either  0  or  2.0  percent  of  D&C  Red  No. 
36.  FDA  requested  that  this  feeding  level 
be  added  to  provide  testing  at  the 
highest  level  compatible  with 
completion  of  the  test.  The  agency's 
analysis  of  data  from  earlier  studies 
suggested  that  this  maximum  level  of  2.0 
percent  could  be  used  without 
jeopardizing  completion  of  the  study. 
The  females  were  sacrificed  at  120 
weeks  of  feeding  and  the  males  at  127 
weeks.  There  were  70  animals  of  each 
sex  in  each  group. 

Male  rats  fed  0.1  percent  or  2.0 
percent  of  the  color  additive  showed 
gastrointestinal  tract  irritation.  Rats  fed 
2.0  percent  showed  adverse  effects 
associated  with  anemia,  including 
decreased  erythrocyte  counts,  decreased 
hematocrits,  decreased  hemoglobin 
levels,  and  increased  reticulocyte 
counts.  Both  males  and  females  of  this 
dose  group  showed  a  marked  increase  in 
parenchymal  fibrosis  of  the  spleen 
compared  to  their  controls.  Both  sexes 
also  had  other  splenic  changes,  that  is. 
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increased  organ  weights,  capsular 
thickening,  capsular  fibrous  tags, 
extramedullary  hematopoiesis.and 
pigmentation.  One  male  rat  fed  2.0 
percent  of  the  color  additive  had  a 
fibrosarcoma  in  the  spleen.  Based  on  the 
evaluation  of  the  results  of  both  chronic 
rat  studies,  the  agency  has  determined 
that  D&C  Red  No.  36  did  not  cause 
cancer  in  Sprague-Dawley  rats.  No 
adverse  effects  were  seen  at  the  0.025 
percent  level  or  below. 

D.  The  Issue  of  Whether  More  Testing 
Is  Necessary 

1.  Statement  of  the  issue.  In  a  notice 
of  proposed  rulemaking  (50  FR  26377; 
June  26, 1985),  FDA  stated  that  the 
chronic  testing  of  both  D&C  Red  No.  33 
and  D&C  Red  No.  36  did  not  reveal  a 
carcinogenic  effect  in  the  animals  in 
which  they  were  tested.  There  were 
increased  incidences  of  splenic  lesions 
that  are  unusual,  but  not  neoplastic,  in 
Sprague-Dawley  rats  fed  high  doses  of 
either  color  additive;  and  there  were  a 
few  splenic  tumors  with  D&C  Red  No. 
33.  With  D&C  Red  No.  36.  there  were 
higher  incidences  of  parenchymal 
fibrosis,  enlargement,  capsular 
thickening,  capsular  fibrous  tags,  and 
eKtramedullary  hematopoiesis  of  the 
spleen.  With  D&C  Red  No.  33,  there 
were  higher  incidences  of  parenchymal 
fibrosis,  enlargement,  capsular  fibrosis, 
and  (in  males]  fatty  metamorphosis  of 
the  spleen.  There  was  one  splenic 
fibrosarcoma  with  D&C  Red  No.  36.  and 
in  the  140  rats  fed  D&C  Red  No.  33  there 
were  three  fibrosarcomas,  one  capsule 
hemangioma,  and  one  fibroma. 

In  the  proposal,  FDA  stated  that  if  it 
had  only  results  of  the  testing  of  D&C 
Red  No.  33  and  D&C  Red  No.  36  before 
it.  the  agency  would  in  all  likelihood 
have  approved  the  use  of  these  color 
additives  bocause  the  ob»erved  effects, 
standing  alone,  did  not  raise  any  safety 
concerns.  However,  the  proliferative 
effects  seen  in  the  testing  of  D&C  Red 
No.  33  and  D&C  Red  No.  36  indicated  to 
FDA  that  there  was  a  similarity  between 
these  color  additives  and  certain  other 
compounds,  such  as  D&C  Red  No.  9,  that 
have  been  shown  to  be  carcinogenic. 
When  D&C  Red  No.  9  was  fed  to 
Sprague-Dawley  rats,  a  few  rare  tumors 
and  numerous  rare  lesions  of  the  spleen 
were  produced.  These  rats  had  the  same 
kinds  of  nonneoplastic  lesions  as  with 
D&C  Red  No.  33  and  D&C  Red  No.  36. 
When  D&C  Red  No.  9  was  fed  to  F-ischer 
344  rats,  however,  numerous  rare  tumors 
of  the  spleen  were  produced,  and  D&C 
Red  No.  9  was  found  to  be  a  splenic 
carcinogen  in  this  strain. 

The  association  between  the 
nonneoplastic  splenic  lesions  and  the 
occurrence  of  tumors  suggested  to  FDA 


that  the  nonneoplastic  lesions  may  be 
precursors  or  indicators  of  the  start  of  a 
carcinogenic  process.  This  similarity  of 
effects  in  the  Sprague-Dawley  strain  of 
rats  between  D&C  Red  No.  33  and  D&C 
Red  No.  36,  on  the  one  hand,  and  D&C 
Red  No.  9,  on  the  other,  raised  concerns 
that  D&C  Red  No.  33  and  D&C  Red  No. 
36  may  be  carcinogenic  in  the  Fischer 
344  rat.  To  clarify  the  significance  of  this 
similarity  of  effects,  FDA  proposed  that 
new  studies  be  conducted  on  D&C  Red 
No.  33  and  D&C  Red  No.  36  (50  FR 
26377).  The  agency  stated  that  it 
believed  such  studies  would  be  the  best 
way  to  resolve  the  ambiguities  about 
these  color  additives  that  have  been 
created  by  the  results  of  the  testing  with 
D&C  Red  No.  9  and  other  compounds  in 
Fischer  344  rats.  The  agency  also  noted, 
however,  that  it  would  reconsider  the 
issue  of  additional  testing  if  data  and 
information  were  received  that  showed 
that  such  testing  was  not  necessary. 

In  an  earlier  approach  to  this  problem, 
FDA.  in  ISn.  had  asked  a  panel  of 
experts  from  the  National  Toxicology 
Program  (NTP)  to  examine  the  data  on 
D&C  Red  No.  33  (but  not  on  D&C  Red 
No.  36)  in  conjunction  with  the  data  on 
D&C  Red  No.  9.  The  NTP  panel  agreed 
with  agency  scientiBts  that  there  were 
similarities  between  the  nonneoplastic 
splenic  effects  produced  by  D&C  Red 
No.  33  and  D&C  Red  No.  9.  They  also 
thought  that  the  evidence  was 
insufficient  to  demonstrate  a 
carcinogenic  effect  from  D&C  Red  No.  33 
treatment.  The  NTP  panel  recommended 
that  further  research  be  done  to  gain  a 
better  understanding  of  "the 
mechanisms  of  the  toxic  action  of  this 
particular  family  of  compounds  in  the 
spleen  of  rats."  The  NTP  panel  did  not 
consider  the  level  of  human  exposure  or 
whether  this  color  additive  posed  an 
actual  health  concern. 

Comments  from  the  petitioner,  on  the 
1985  proposal,  suggested  that  conducting 
a  risk  assessment  based  on  the 
comparative  toxicities  of  D&C  Red  No. 
9,  D&C  Red  No.  33,  and  D&C  Red  No.  36 
in  Sprague-Dawley  rats  would  show  that 
additional  testing  would  not  be 
necessary.  The  petitioner  later 
submitted  a  lengthy  comparative 
assessment  on  the  reldfive  splenic 
toxicities  of  these  three  color  additives. 

2.  Resolution  of  the  issue.  The  agency 
carefully  considered  the  petitioner's 
comments  and  concluded  that  if  the 
splenic  toxicity  associated  with  the  use 
of  these  color  additives  were  produced 
by  the  major  components  of  the  colors, 
then  it  should  be  possible  to  evaluate 
the  health  concern  raised  by  the  color 
additives  using  the  data  from  the  studies 
involving  the  Sprague-Dawley  rat  and 


the  D&C  Red  No.  9  study  in  the  Fischer 
344  rat.  FDA  concluded  that  knowledge 
of  the  relative  toxicities  of  these 
additives  would  enable  the  agency  to 
make  a  determination  about  the  safety 
of  D&C  Red  No.  33  and  D&C  Red  No.  36 
without  requiring  new  long-term  studies. 
See  50  FR  35788;  September  4. 1985. 

FDA  has  conducted  its  own 
comparative  evaluation  based  on  the 
relative  toxicities  of  D&C  Red  No.  9  and 
D&C  Red  No.  36  (Ref.  1).  The  assessment 
shows  that  even  assuming  that  D&C  Red 
No.  36  were  carcinogenic  if  subjected  to 
further  testing  in  a  strain  of  rat  other 
than  the  Sprague-Dawley,  the 
theoretical,  upper-bound,  lifetime  risk 
associated  with  exaggerated  use 
exposure  to  the  compound  would  be 
extremely  small,  that  is,  less  than  8X10"* 
(Ref.  2). 

In  light  of  this  comparative  evaluation, 
the  agency  has  reconsidered  whether 
additional  chronic  testing  of  D&C  Red 
No.  36  is  necessary  to  establish  the 
safety  of  the  compound.  When  deciding 
whether  to  require  additional  testing  for 
a  compound  under  review,  the  agency 
routinely  follows  the  principle 
articulated  in  its  toxicology  guidelines 
that  "the  degree  of  effort  expended  in 
reducing  uncertainty  about  the  safety  of 
an  additive  ought  to  relate  in  some 
concrete  way  to  the  likelihood  that  the 
substance  poses  a  potential  for  health 
risk  to  the  public  *  *  V"  (Ref.  3,  p.  10). 
By  showing  that  the  splenic  toxicity 
presents  no  reasonable  likelihood  of 
harm  to  the  public,  the  assessment 
removes  the  agency's  initial  concern 
that  additional  testing  of  the  additive 
was  necessary.  In  fact,  in  light  of  the 
assessment,  to  require  additional  testing 
would  be  pointless  from  a  public  health 
perspective  and  contrary  to  agency 
practice.  Accordingly,  the  agency 
concludes  that  the  existing 
carcinogenicity  studies  concerning  D&C 
Red  No.  30  are  adequate  for  the 
evaluation  of  this  color  additive. 

E.  Evidence  for  the  Safety  of  D&C  Red 
No.  36 

1.  Adequacy  of  the  submitted  studies 
to  demonstrate  safety.  The  series  of 
studies  completed  by  the  petitioner  and 
discussed  in  sections  B  and  C  fulfills  the 
usual  requirement  to  demonstrate  safely 
for  a  color  additive  that  will  be  ingested 
or  applied  dermally.  The  studies  were 
properly  conducted  and  are  satisfactory 
by  today's  standards  of  to.xicity  testing. 
Agency  scientists  have  found  no 
adverse  effects  related  to  treatment  with 
the  color  additive  in  doses  up  to  the 
highest  dose  of  12.5  milligrams  per 
kilogram  (mg/kg)  in  the  teratology 
studies  or  the  reproduction  studies.  The 
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long-term  studies  in  dogs,  mice,  and  rats 
showed  no  effect  levels  at  0.125  percent 
(31  mg/kg)  in  dogs,  1.0  percent  (1,500 
mg/kg)  in  mice,  and  0.025  percent  (12.5 
mg/kg)  in  rats.  Thus,  the  safety  studies 
established  a  no-observed-effect-level  of 
12.5  mg/kg  body  weight  or  higher  in  all 
species  tested. 

2.  Negative  results  of  carcinogenicity 
studies.  As  discussed  above,  the  agency 
believes  that  these  studies  are  adequate 
to  determine  the  carcinogenicity  of  D&C 
Red  No.  36.  No  increased  incidence  of 
any  type  of  tumor,  in  any  of  the  many 
tissues  examined,  in  either  sex,  in  any 
dose  group,  in  any  strain  of  any  species 
tested,  by  either  ingestion  or  skin 
application,  in  any  of  the  studies,  was 
associated  with  D&C  Red  No.  36 
treatment.  Thus,  the  agency  concludes 
that  the  completed  studies  show  that 
D&C  Red  No.  36  does  not  induce  cancer 
in  the  strains  of  animals  tested  under 
the  conditions  of  these  studies.  As  a 
consequence,  the  Delaney  clause  is  not 
applicable  to  this  color  additive. 

3.  Conclusion.  For  the  foregoing 
reasons,  the  agency  considers  that  the 
direct  testing  of  D&C  Red  No.  36  shows 
that  the  color  additive  is  safe  for  use  in 
drugs  and  cosmetics.  The  agency  must 
still  consider,  however,  any  risk  posed 
by  the  possibility  of  a  carcinogenic 
impurity  in  D&C  Red  No.  36. 

IV.  Potential  Risk  From  a  Carcinogenic 
Impurity 

During  the  safety  review,  the  agency 
developed  a  new  analytical 
methodology  for  examining  the  color 
additive  for  the  presence  of  trace  level 
impurities.  Analyses  by  this  new 
methodology  found  an  impurity,  l-[(2,4- 
dinitrophenyl)  azo]-2-naphthalenol,  in 
commercial,  certified  batches  of  D&C 
Red  No.  36  (Ref.  4).  This  chemical  can 
form  as  an  impurity  during  the  process 
of  manufacturing  D&C  Red  No.  36.  This 
chemical  is  the  main  component  of  D&C 
Orange  No.  17,  which  was  found  to  be 
carcinogenic  (48  FR  14045:  April  1, 1983). 
To  ensure  that  any  risk  from  a 
carcinogenic  impurity  is  not  overlooked, 
the  agency  is  considering  the 
carcinogenicity  of  D&C  Orange  No.  17  to 
be  attributable  to  its  main  component.  In 
evaluating  the  risk  from  this  chemical  as 
a  carcinogenic  impurity  of  D&C  Red  No. 
36.  the  agency  used  estimates  of 
carcinogenic  potency  for  D&C  Orange 
No.  17  together  with  estimates  of 
exposure  to  the  impurity  for  users  of 
D&C  Red  No.  36. 

Because  of  its  concerns  about  the 
impurity,  the  agency  has  analyzed 
representative  samples  from  27  certified 
batches  of  the  color  additive  (Ref.  4). 
Detectable  amounts  of  the  impurity  were 
found  in  15  commercial  batches  of  D&C 


Red  No.  36,  ranging  from  a  trace  amount 
to  0.45  percent.  The  average  impurity 
level  was  0.13  percent.  From  0.02  to  0.45 
percent  was  found  in  the  samples  used 
for  chronic  studies  in  rats  and  mice. 

A.  Prior  Actions  by  FDA 

The  current  testing  of  D&C  Red  No.  36 
has  not  proven  it  to  be  a  carcinogen, 
and,  thus,  the  anticancer  clause  does  not 
apply  to  it.  Nevertheless,  the  agency 
must  still  consider  whether  the  color 
additive,  in  light  of  the  fact  that  it  may 
contain  a  carcinogenic  impurity,  may  be 
safely  used  in  drugs  and  cosmetics. 

The  agency  is  using  the  same 
approach  for  this  situation  concerning 
the  impurity  in  D&C  Red  No.  36  as  it 
used  to  examine  the  risk  associated  with 
the  presence  of  minor  carcinogenic 
impurities  in  other  color  additives  (50  FR 
35774;  September  4, 1985  and  51  FR 
41765;  November  19, 1986).  These  color 
additives  had  not  been  shown  to  be 
carcinogenic  by  appropriate  bioassays. 
FDA  concluded  that  the  use  of  each  of 
these  color  additives,  within  prescribed 
specifications,  is  safe. 

The  agency's  position  is  supported  by 
Scott  v.  FDA.  728  F.  2d  322  (6th  Cir. 
1984).  That  case  involved  a  challenge  to 
FDA's  decision  to  approve  the  use  of 
D&C  Green  No.  5  (47  FR  24278:  June  4, 
1982),  which  contained  a  carcinogenic 
chemical  but  has  not  itself  been  shown 
to  cause  cancer.  Relying  heavily  on  the 
reasoning  in  the  agency's  decision  to  list 
D&C  Green  No.  5,  the  U.S.  Court  of 
Appeals  for  the  Sixth  Circuit  rejected 
the  challenge  to  FDA's  action  and 
affirmed  the  listing  regulations. 

The  risk  assessment  procedure  used 
to  estimate  risk  from  the  impurity  has 
two  aspects:  (1)  Assessment  of  the 
probable  exposure  to  the  impurity  from 
the  proposed  use  of  the  additive,  and  (2) 
extrapolation  of  carcinogenic  potency 
observed  in  the  animal  bioassay  with 
the  impurity  to  the  conditions  of 
probable  human  exposure. 

B.  Exposure  to  the  Carcinogenic 
Impurity  in  D6€  Red  No.  36 

The  agency  has  estimated  the 
maximum  risk  from  exposure  to  the 
carcinogenic  impurity  that  may  result 
from  use  of  D&C  Red  No.  36  in  drugs  and 
cosmetics.  The  lifetime  exposure  to  D&C 
Red  No.  36  is  not  expected  to  exceed  90 
fig/person/day  internally  for  the  high 
user.  With  this  estimate,  the  agency  has 
examined  the  likely  exposure  to  the 
carcinogenic  impurity  in  D&C  Red  No. 
36. 

In  adopting  specifications  for  D&C 
Red  No.  36,  FDA  considered  the 
concentration  of  the  carcinogenic 
impurity  that  was  present  in  the 
certified  batches  of  the  color  additive 


that  the  agency  recently  surveyed  and  in 
the  batches  used  for  the  toxicological 
testing. 

The  agency  believes  that  a 
specification  of  0.5  percent  1-|(2,4- 
dinitrophenyl)azo]-2-naphthalenol  is 
readily  obtainable  under  good 
manufacturing  practice  and  will  assure 
safe  use  of  D&C  Red  No.  36.  By 
multiplying  the  high  user  exposure  for 
the  color  additive  itself  (90  ^g/pe^son/ 
day)  by  the  specification.  FDA  estimates 
that  the  high  user  systemic  exposure  to 
the  impurity  will  be  less  than  0.45  fig/ 
person/day  (Ref.  5).  Systemic  exposure 
to  the  impurity  from  dermal  application 
will  be  negligible  compared  to  ingestion 
because  the  majority  of  exposure  to  this 
color  additive  results  from  its  ingested 
uses  and  because  only  a  small  fraction 
of  a  dermally  applied  product  is  likely  to 
be  absorbed. 

C.  Risk  Estimations  for  the  Impurity 

The  second  part  of  the  evaluation  of 
the  risk  presented  by  the  presence  of  the 
impurity  is  an  extrapolation  from  the 
actual  compound-related  incidence  of 
tumors  found  in  animal  bioassays.  under 
conditions  of  exaggerated  exposure,  to 
the  conditions  of  much  lower  probable 
exposure  for  humans. 

The  agency  has  used  estimates  of 
carcinogenic  potency  for  D&C  Orange 
No.  17  and  estimates  of  exposure  to  the 
carcinogenic  impurity  for  high  users  of 
D&C  Red  No.  36  (with  the  carcinogenic 
impurity  at  the  maximum  concentration 
allowed  by  the  specification)  to  estimate 
risk  for  exposure  to  the  impurity. 

FDA  evaluated  chronic  studies  with 
D&C  Orange  No.  17  in  rats  and  mice  and 
found  that  the  color  additive  is 
carcinogenic  to  the  liver  of  rats  and  mice 
when  administered  in  the  diet  (51  FR 
28331;  August  7, 1986).  The  Color 
Additive  Scientific  Review  Panel 
reviewed  D&C  Orange  No.  17  as  well  as 
D&C  Red  No.  9  and  other  color  additives 
(51  FR  43877).  From  the  panel's  report, 
the  agency  estimated  the  potency  of 
D&C  Orange  No.  17.  Using  this  as  the 
carcinogenic  potency  for  the  impurity  in 
D&C  Red  No.  36,  it  then  estimated  that 
the  lifetime  risk  of  cancer,  from  systemic 
exposure  (0.45  pig/person/day)  to  the 
impurity  in  products  containing  D&C 
Red  No.  36,  is  less  than  3.2x10" '(32  in 
1  billion)  (Ref.  5). 

The  agency  concludes  that  this  risk 
from  the  impurity  is  negligible.  FDA  has 
determined  that  the  use  of  batches  of 
D&C  Red  No.  36  that  meet  the 
specifications  adopted  by  this  rule  is 
safe. 
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Friday. 
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VI.  Conclusions 

The  agency  concludes  that  D&C  Red 
No.  36  is  safe  under  the  conditions  of 
use  set  forth  below  for  general  use  in 
drugs  and  cosmetics,  and  that 
certification  is  necessary  for  the 
protection  of  the  public  health.  In 
reaching  this  conclusion,  the  agency 
evaluated  a  full  battery  of  animal 
feeding  and  dermal  studies  adequate  to 
demonstrate  the  safety  of  a  color 
additive.  Based  on  all  relevant  data, 
including  the  comparative  splenic 
toxicity  evaluation,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  use  of  the 
additive  and  that  further  testing  is 
unnecessary  and  of  no  benefit  to  the 
public  health. 

The  final  toxicity  study  reports, 
interim  reports,  and  the  agency's 
evaluations  of  these  studies  are  on  file 
at  the  Dockets  Management  Branch 
(address  above]  and  may  be  seen  in  that 
office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  agency  concludes  that  it  is 
necessary  to  have  limitations  on  the 
levels  of  D&C  Red  No.  36  that  may  be 
used  in  drugs  and  cosmetics  to  ensure 
safe  use.  As  discussed  above,  the 
agency  is  establishing  a  limit  for  drug 


use  that  is  less  than  that  requested 
because  available  data  show  that  higher 
levels  are  not  necessary. 

In  the  past,  all  of  the  provisionally 
listed  color  additives  that  were  limited 
by  the  temporary  tolerances  (21  CFR 
81.25)  were  permitted  for  mouthwash 
and  dentifrice  use,  including  D&C  Red 
No.  36.  However,  this  color  additive  is 
insoluble  in  water  and  in  alcohol,  which 
makes  it  imsuitable  for  these  uses  and 
the  agency  has  no  evidence  that  it  has 
been  used  In  such  products.  The 
petitioner  has  not  specifically  requested 
mouthwash  and  dentifrice  uses. 
Therefore,  the  regulations  below  do  not 
provide  for  use  of  D&C  Red  No.  36  in 
mouthwashes  or  dentifrices. 

The  petitioner  has  not  submitted  the 
required  data  for  eye-area  use. 
Therefore,  FDA  now  considers  that 
portion  of  the  petition  that  included  the 
permanent  listing  of  D&C  Red  No.  36  for 
eye-area  use  to  be  withdrawn  without 
prejudice  in  accordance  with  provisions 
of  21  CFR  71.4  Use  of  D&C  Red  No.  36  in 
the  area  of  the  eye  has  never  been 
covered  by  provisional  listing.  The 
agency's  listing  of  a  color  additive  for 
general  use  in  drugs  and  cosmetics  does 
not  encompass  eye-area  use. 

The  agency  is  describing  the  color 
additive  in  this  regulation  according  to 
the  current  Chemical  Abstracts 
nomenclature,  which  differs  somewhat 
from  the  nomenclature  FDA  previously 
used. 

The  Agency  concludes  that  it  is 
necessary  to  include  in  the  listing 
regulations  for  D&C  Red  No.  36  a  brief 
description  of  its  manufacturing  process 
to  ensure  the  safety  of  the  color 
additive.  FDA  has  included  that 
description  to  define  as  closely  as 
possible  the  color  additive  that  has  been 
tested  and  shown  to  be  safe.  The  agency 
is  providing  this  description  because  use 
of  a  different  manufacturing  process  is 
likely  to  produce  different  impurities 
that  have  not  been  considered  in 
establishing  specifications  for  this  color 
additive.  The  agency  is  not  able  at  this 
time  to  set  specifications  that  would 
control  the  presence  of  all  such 
impurities.  FDA  is  willing  to  consider 
petitions  for  alternative  manufacturing 
processes,  but  those  petitions  should 
contain  evidence  that  demonstrates  that 
those  processes  will  not  produce 
impurities  that  will  make  use  of  the 
color  additive  unsafe. 

The  agency  has  contracted  with  the 
National  Academy  of  Sciences/National 
Research  Council  (NAS/NRC)  to 
develop  appropriate  specifications  for 
color  additives  for  use  in  food  as  part  of 
the  Food  Chemicals  Codex.  Similarly, 
appropriate  specifications  for  color 
additives  for  use  in  drugs  and  cosmetics 
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will  be  developed  following  the  general 
guidelines  used  by  NAS/NRC  in  its 
evaluation  of  color  additives  used  in 
food.  The  agency  concludes  that 
specifying,  through  a  general 
description,  the  manufacturing  process 
in  the  regulations  for  this  color  additive 
will  provide  an  adequate  assurance  of 
safety  until  suitable  specifications  can 
be  developed. 

The  agency  finds  that  because  of  the 
presence,  or  possible  presence,  of  a 
carcinogenic  impurity  in  the  color 
additive,  a  specification  for  this  impurity 
is  necessary  to  protect  the  public  health. 
Specifications  are  included  in  the 
regulation  also  for  other  impurities  to 
identify  the  color  additive  more 
precisely  £uid  to  ensure  that  the  sample 
tested  toxicologically  adequately 
represents  future  batches. 

In  the  past,  D&C  lakes  have  been 
permitted  to  be  prepared  from 
uncertified  straight  color  additives.  The 
resulting  lakes  would  subsequently  be 
certified.  However,  to  assure  that  all 
lakes  meet  the  specification  limits  for 
the  carcinogenic  impurity  and  that  the 
use  of  lakes  remains  consistent  with  the 
evaluation,  the  agency  is  establishing 
the  requirement  that  all  lakes  of  D&C 
Red  No.  36  be  prepared  from  certified 
batches  of  the  straight  color  additive. 
Accordingly,  21  CFR  82.1336  is  amended 
to  reflect  this  requirement. 

This  order  does  not  permanently  list 
D&C  Red  No.  36  lakes.  FDA  published  a 
notice  of  intent  in  the  Federal  Register  of 
June  22, 1979  (44  FR  36411),  which 
discussed  the  additional  information 
ihat  the  agency  believes  is  needed 
before  final  regulations  on  lakes  can  be 
issued.  FDA  intends  to  publish  proposed 
regulations  governing  the  use  of  color 
additives  in  lakes  in  the  Federal  Register 
in  the  near  future  and  concludes  that  the 
listing  of  color  additives  for  use  in  lakes 
can  best  be  implemented  by  general 
regulations.  D&C  Red  No.  36  lakes  will, 
therefore,  continue  to  be  provisionally 
listed  for  coloring  drugs  and  cosrr.etics 
under  21  CFR  Parts  81  and  82. 

The  agency  has  determined  under  21 
CFR  2.5.24(b)(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  1. 1988,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
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separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

List  of  Subjects 

21  CFR  Part  74 

Color  additives.  Cosmetics.  Drugs. 
Medical  devices. 

21  CFR  Part  81 

Color  additives.  Cosmetics.  Drugs. 
21  CFR  Part  82 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Parts  74,  81,  and  82 
are  amended  as  follows: 

PART  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  74  continues  to  read  as  follows: 

Authority:  Sees.  701.  706.  52  Stat.  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C.  371,  376);  21  CFR  5.10. 

2.  Section  74.1336  is  added  to  Subpart 
B  to  read  as  follows: 

§74.1336    D&CRedNo.36. 

(a)  Identity.  (1)  The  color  additive 
D&C  Red  No.  36  is  l-[(2-chloro-4- 
nitrophenyl)azo]-2-naphthalenol  (CAS 
Reg.  No.  2814-77-9).  The  color  additive 
is  manufactured  by  diazotization  of  2- 
chloro-4-nitrobenzenamine  in  acid 


medium  and  coupling  with  2- 
naphthalenol  in  acid  medium. 

(2)  Color  additive  mixtures  for  drug 
use  made  with  D&C  Red  No.  36  may 
contain  only  those  diluents  that  are 
suitable  and  that  are  listed  in  Part  73  of 
this  chapter  as  safe  for  use  in  color 
additive  mixtures  for  coloring  drugs. 

(b)  Specifications.  D&C  Red  No.  36 
shall  conform  to  the  following 
specifications  and  shall  be  free  from 
impurities  other  than  those  named  to  the 
extent  that  such  impurities  may  be 
avoided  by  current  good  manufacturing 
practice: 

Volatile  matter  at  135  "C  (275  °F).  not 

more  than  1.5  percent. 
Matter  insoluble  in  toluene,  not  more 

than  1.5  percent. 
2-Chloro-4-nitrobenzenamie,  not  more 

than  0.3  percent. 
2-Naphthalenol,  not  more  than  1  percent. 
2,4-Dinitrobenzenamine,  not  more  than 

0.02  percent. 
l-[(2,4-Dinitrophenyl)azoJ-2- 

naphthalenol,  not  more  than  0.5 

percent. 
4-[(2-Chloro-4-nitrophenyl)azo]-l- 

naphthalenol.  not  more  than  0.5 

percent. 
l-[(4-Nitrophenyl)azo]-2-naphthalenol, 

not  more  than  0.3  percent. 
l-[(4-Chloro-2-nitrophenyl]azo]-2- 

naphthalenol,  not  more  than  0.3 

percent. 
Lead  (as  Pb).  not  more  than  20  parts  per 

million. 
Arsenic  (as  As),  not  more  than  3  parts 

per  million. 
Mercury  (as  Hg),  not  more  than  1  parts 

per  million. 
Total  color,  not  less  than  95  percent. 

(c)  Uses  and  restrictions.  The  color 
additive  D&C  Red  No.  36  may  be  safely 
used  for  coloring  ingested  drugs,  other 
than  mouthwashes  and  dentifrices,  in 
amounts  not  to  exceed  1.0  milligram  per 
daily  dose  of  the  drug.  D&C  Red  No.  36 
may  be  safely  used  for  coloring 
externally  applied  drugs  in  amounts 
consistent  with  current  good 
manufacturing  practice. 

(d)  Labeling  requirements.  The  label 
of  the  color  additive  and  any  mixtures 
prepared  therefrom  intended  solely  or  in 
part  for  coloring  purposes  shall  conform 
to  the  requirements  of  §  70.25  of  this 
chapter. 

(e)  Certification.  All  batches  of  D&C 
Red  No.  36  shall  be  certified  in 
accordance  with  regulations  in  Part  80 
of  this  chapter. 

3.  Section  74.2336  is  added  to  Subpart 
C  to  read  as  follows: 

§  74.2336     D&C  Red  No.  36. 

(a)  Identity  and  specifications.  The 
color  additive  D&C  Red  No.  36  shall 


conform  in  identity  and  specifications  to 
the  requirements  of  §  74.1336  (a)(1)  and 
(b). 

(b)  Uses  and  restrictions.  The  color 
additive  D&C  Red  No.  36  may  be  safely 
used  for  coloring  cosmetic  lip  products 
in  amounts  not  to  exceed  3  percent  total 
color  by  weight  of  the  finished  cosmetic 
products.  D&C  Red  No.  36  may  be  safely 
used  for  coloring  externally  applied 
cosmetics  in  amounts  consistent  with 
current  good  manufacturing  practice. 

(c)  Labeling  requirements.  The  label 
of  the  color  additive  shall  conform  to  the 
requirements  of  §  70.25  of  this  chapter. 

(d)  Certification.  All  batches  of  D&C 
Red  No.  36  shall  be  certified  in 
accordance  with  regulations  in  Part  80 
of  this  chapter. 

PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

4.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Authority:  Sees.  701,  706.  52  Stat.  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C.  371,  376);  Title  II,  Pub.  L.  86-618;  sec. 
203.  74  Stat.  404-407  (21  U.S.C.  376,  note);  21 
CFR  5.10. 

§81.1    [Amended] 

5.  In  §  81.1  Provisional  lists  of  color 
additives,  the  entry  for  "D&C  Red  No. 
36"  is  removed  from  the  table  in 
paragraph  (b). 

§81.25    [Amended] 

6.  In  §  81.25  Temporary  tolerances, 
the  entries  for  "D&C  Red  No.  36"  are 
removed  from  the  tables  in  paragraphs 
(a)(1)  and  (c)(1)  and  the  words  "and 
D&C  Red  No.  36"  are  removed  from 
paragraph  (b)(l)(i). 

§81.27    [Amended] 

7.  In  §  81.27  Conditions  of  provisional 
listing,  the  entry  for  "D&C  Red  No.  36"  is 
removed  from  the  table  in  paragraph  (d) 
introductory  text. 

PART  82— LISTING  OF  CERTIFIED 
PROVISIONALLY  LISTED  COLORS 
AND  SPECIFICATIONS 

8.  The  authority  citation  for  21  CFR 
Part  82  continues  to  read  as  follows: 

Authority:  Sees.  701,  706,  52  Stat.  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C.  371,  376);  21  CFR  5.10. 

9.  Section  82.1336  is  revised  to  read  as 
follows: 

§  82.1336    D&C  Red  No.  36. 

(a)  The  color  additive  D&C  Red  No.  36 
shall  conform  in  identity  and 
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specifications  to  the  requirements  of 
§  74.1336  (a)(1)  and  (b)  of  this  chapter, 
(b)  All  lakes  of  D&C  Red  No.  36  shall 
be  manufactured  from  previously 
certified  batches  of  the  straight  color 
additive. 

Dated:  July  26, 1988. 
|ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

|FR  Doc.  88-17360  Filed  8-1-88:  8:45  am] 

BILLINO  CODE  4160-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 
[CCG05  87-037] 

Anchorage  Ground;  Baltimore  Harbor, 
MO 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  boundaries  of  Anchorages  2,  3,  and  6 
in  Baltimore  Harbor.  These  changes 
were  requested  by  the  Maryland  Port 
Administration  to  assist  navigation  into 
Dundalk  Marine  Terminal  and  Seagirt 
Marine  Terminal. 
EFFECTIVE  DATE:  September  1,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Walters  (804)  398-6230. 
SUPPLEMENTARY  INFORMATION:  On 

Friday,  November  6, 1987,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  for 
these  regulations  (52  FR  42683). 
Interested  persons  were  requested  to 
submit  comments  and  one  comment  was 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
John  R.  Walters.  Project  Officer  and 
Captain  Robert  J.  Reining,  Project 
Attorney,  Fifth  Coast  Guard  District. 

Discussion  of  Comments 

The  only  comment  received  was  from 
the  Coast  Guard's  Marine  Safety  Office 
in  Baltimore,  Maryland.  They 
questioned  the  references  to  Lazaretto 
Point  in  the  notice  of  proposed 
rulemaking.  They  stated  that  while  this 
reference  is  in  the  current  regulation, 
there  is  no  distinct  geographic  feature 
that  can  be  identified  as  Lazaretto  Point. 
They  recommended  that  the  reference 
be  eliminated.  Based  on  this  comment 
and  the  fact  that  the  references  to  both 
Lazaretto  Point  and  Sollers  Point  do  not 
directly  relate  to  the  description  of  the 


anchorages,  the  references  have  been 
eliminated  in  the  final  rule. 

Economic  Assessment  and  Certification 

This  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  on 
Federal  Regulation  and  non-significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26. 1979).  The 
economic  impact  of  this  rule  is  expected 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The 
Association  of  Maryland  Pilots  has 
indicated  that  the  change  in  the 
boundaries  will  not  affect  the  capacity 
of  the  anchorages.  Since  the  impact  of 
this  rule  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Final  Regulations 

In  consideration  of  the  foregoing  Part 
110  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  110— [AMENDED] 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  417,  2030,  2035  and 
2071:  49  CFR  1.46  and  33  CFR  1.05.1(g). 

2.  In  §  110.158(a),  paragraphs  (2),  (3), 
and  (6)  revised  to  read  as  follows: 

§  1 1 0. 1 58    Baltimore  Hart>or,  MD. 

(a)  *  *  * 

(2)  Anchorage  No.  2,  general 
anchorage.  In  the  Patapsco  River 
beginning  at  latitude  39°15'01.43"  N., 
longitude  76°33'43.39"  W.;  thence 
southeast  to  latitude  39°14'49.09"  N., 
longitude  76°33'30.37'  W.;  thence 
northeast  to  latitude  39°1458.49"  N.. 
longitude  76''33'15.63"  W.;  thence 
southeast  to  latitude  39°14'40.5"  N., 
longitude  76''32'57"  W.;  thence  northeast 
to  latitude  39°14'50"  N.,  longitude 
76°32'41.5"  W.;  thence  northwest  to 
latitude  39°15'17.2"  N.,  longitude 
76''33'10.0"  W.;  thence  northwest  to 
latitude  39°15'18.95'  N.,  longitude 
76°33'15.46'  W.;  thence  west  to  latitude 
39''15'18.90"  N.,  longitude  76°33'25.63" 
W.;  thence  southwest  to  latitude 
39°1508.17"  N.,  longitude  76°33'38.79" 
W.,  thence  southwest  to  point  of 
beginning.  A  vessel  with  a  draft  of  over 
24  feet  may  not  use  the  anchorage.  No 
vessel  may  remain  in  this  anchorage  for 
more  than  72  hours  without  a  written 
permit  from  the  Captain  of  the  Port. 

(3)  Anchorage  No.  3,  general 
anchorage.  In  the  Patapsco  River 
beginning  at  latitude  39''14'49.09"  N, 


longitude  76°33'30.37"  W;  thence 
southeast  to  latitude  39''14'14.70"  N. 
76°32'54.10"  W;  thence  northeast  to 
latitude  39°14'24.10"  N,  longitude 
76°32'39.36"  W;  thence  northwest  to 
latitude  39*14'58.49"  N,  longitude 
76""33'15.63"  W;  thence  southwest  to 
point  of  beginning.  A  vessel  with  a  draft 
of  less  than  24  feet  may  not  use  the 
anchorage.  No  vessel  may  remain  in  this 
anchorage  for  more  than  72  hours 
without  a  written  permit  from  the 
Captain  of  the  Port. 
***** 

(6)  Anchorage  No.  6,  general 
anchorage.  In  the  Patapsco  River 
approximately  2,000  yards  west  of 
Sollars  Point  beginning  at  latitude 
39°13'42.58"  N,  longitude  76°32'20.24'  W 
thence  southeast  to  latitude  39°13'20"  N., 
longitude  76''31'56"  W.,  thence  northeast 
to  latitude  39''13'34'  N.,  longitude 
76°31'33.5"  W.,  thence  northwest  to 
latitude  39''14'02"  N.,  longitude 
76°32'02.9"  W.,  thence  southwest  to 
latitude  39''13'50.5"  N.,  longitude 
76°32'20'  W.,  thence  south  to  point  of 
beginning.  A  vessel  with  a  draft  over  20 
feet  may  not  use  this  general  anchorage. 
No  vessel  may  remain  in  this  anchorage 
for  more  than  72  hours  without  a  written 
permit  from  the  Captain  of  the  Port. 
***** 

Dated:  July  19,  1988. 
W.  |.  Ecker, 

Captain,  US.  Coast  Guard,  Acting 
Commander,  Fifth  Coast  Guard  District. 
[FR  Doc.  88-17350  Filed  8-1-88;  8:45  am] 
BILLING  CODE  4910-14-M 


33  CFR  Part  117 
(CGD5-88-281 

Drawbridge  Operation  Regulations; 
Potomac  River,  District  of  Columbia 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  regulation  with 


request  for  comments. 


SUMMARY:  At  the  request  of  the  Cianbro 
Corporation,  contractors  for  the  District 
of  Columbia,  Department  of  Public 
Works,  the  Coast  Guard  is  issuing 
additional  temporary  regulations  that 
govern  the  operation  of  the  drawbridge 
across  the  Potomac  River,  mile  103.8, 
between  Alexandria,  Virginia,  and  Oxon 
Hill,  Maryland,  to  extend  the  times  that 
the  draw  remains  closed  to  vessel 
traffic.  The  purpose  of  this  temporary 
regulation  is  to  allow  the  Cianbro 
Corporation  to  replace  parts  of  the 
drawspan  during  periods  of  light 
vehicular  traffic  congestion.  This  action 
provides  for  the  reasonable  needs  of 
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navigation.  Because  of  the  length  of  time 
this  temporary  rule  will  be  in  effect,  the 
Coast  Guard  requests  comments  on  the 
rule.  The  temporary  rule  may  be 
amended  based  on  the  comments 
received. 

DATES:  This  temporary  rule  is  effective 
from  August  6, 1988,  until  November  20, 
1988,  unless  amended  or  terminated 
before  that  date.  Comments  on  this 
temporary  rule  must  be  received  by 
September  2, 1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob),  Fifth  Coast 
Guard  District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address.  Room  507.  between  8 
a.m.  and  4  p.m.,  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  and  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  temporary 
rule.  The  Commander,  Fifth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
whether  the  temporary  rule  should  be 
changed  in  light  of  the  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  Linda  L. 
Gilliam,  Project  Officer,  and  CAPT 
Robert  J.  Reining,  Project  Attorney. 

Discussion  of  Temporary  Rule 

On  January  21. 1988.  the  Cianbro 
Corporation,  contractors  for  the  District 
of  Columbia,  Department  of  Public 
Works,  requested  the  drawbridge 
regulations  be  amended  to  restrict 
openings  during  the  weekends  from 
August  1  through  November  30, 1988. 
The  contractor  requested  that  the 
drawbridge  remain  closed  from  6;00  p.m. 
on  Saturdays  to  12:30  p.m.  on  Sundays. 
During  these  times,  half  of  the  channel 
will  be  blocked  to  vessel  traffic.  After 
12:30  p.m.  on  Sundays,  the  repair  work 
on  the  drawspan  would  stop,  and  the 
bridge  would  resume  opening  on  signal 
until  the  existing  weekday  rush  hour 
restrictions  begin  on  Monday  morning. 
However,  they  indicated  no  work  would 
be  done  on  the  weekends  of  September 


3,  November  12,  and  November  26. 1988. 
Therefore,  this  temporary  rule  ends  on 
November  20, 1988,  rather  than 
November  30, 1988.  as  requested. 

The  closure  will  permit  the  Cianbro 
Corporation  to  replace  grating  and 
support  stringers  of  the  drawspan. 
which  are  in  poor  condition.  In  order  for 
this  work  to  be  accomplished,  the  bridge 
must  remain  in  the  closed  position. 
Robinson  Terminals  in  Alexandria, 
Virginia,  the  major  commercial 
waterway  user  on  the  Potomac  River, 
was  consulted  concerning  the  weekend 
closures.  They  stated  that  one  or  two 
vessels  may  require  passage  through  the 
drawbridge  during  the  four  month 
timeframe  that  the  weekend  repair  work 
would  be  conducted. 

Subsequently,  Cianbro  Corporation 
indicated  that  in  addition  to  leaving  the 
draw  closed,  they  would  also  need  to 
block  half  of  the  channel  under  the 
drawspan  with  construction  equipment 
during  the  repairs.  They  will  need  five 
hours  advance  notice  to  move  the 
barges  out  of  the  channel  for  the 
passage  of  vessels  which  are  not  able  to 
transmit  through  the  other  half  of  the 
main  channel  or  the  flanking  channels. 
The  Coast  Guard  then  consulted  with 
the  tour  boat  industry  on  the  Potomac, 
who  indicated  they  would  have  some 
problems  with  the  proposed  schedule. 

On  June  23, 1988,  a  meeting  between 
Cianbro  Corporation,  D.C.  Department 
of  Public  Works,  Robinson  Terminals,  a 
representative  of  the  tour  boat  industry, 
and  the  Coast  Guard  was  held  at 
Cianbro  Corporation's  office  located  in 
Alexandria,  Virginia,  to  discuss  the 
weekend  closures  and  to  work  out  a 
schedule  agreeable  to  everyone.  During 
the  course  of  this  meeting,  D.C. 
Department  of  Public  Works  advised 
Cianbro  Corporation  that  the  repair 
schedule  they  requested  was  not  the 
schedule  approved  by  DC.  The  original 
request  would  have  closed  the  bridge 
from  9:30  p.m.  on  Fridays  to  7:30  a.m.  on 
Saturdays,  and  from  8:00  pm.  on 
Saturdays  to  10:30  a.m.  on  Sundays. 
Robinson  Terminals  and  the  tour  boat 
representative  had  no  objections  to  this 
new  schedule.  This  new  schedule  was 
forwarded  to  the  Coast  Guard  for 
approval  by  Cianbro  Corporation's  letter 
dated  June  24, 1988. 

The  other  primary  waterway  users 
who  require  drawbridge  openings  are 
recreational  sailboat  operators.  They 
have  not  been  consulted.  While  sailboat 
operators  would  be  inconvenienced  and 
their  use  of  the  Potomac  River  restricted 
by  the  temporary  rule,  a  larger  public 
interest  will  be  served  by  repairing  this 
vital  highway  link. 

While  scheduling  problems  by  the 
contractor  precluded  processing  this 


action  in  time  to  permit  publication  of  a 
notice  of  proposed  rulemaking,  the 
public  is  being  afforded  an  opportunity 
to  comment.  Because  of  the  critical  need 
for  repairs  to  this  bridge,  good  cause 
exists  for  publishing  this  temporary  rule 
without  publication  of  a  notice  of 
proposed  rulemaking.  Delaying  this  rule 
for  publication  of  a  notice  of  proposed 
rulemaking  would  be  contrary  to  the 
public  interest.  However,  the 
opportunity  to  make  comments  on  the 
rule  provides  the  public  with  a 
reasonable  opportunity  to  submit 
additional  issues  for  consideration.  The 
public  should  be  aware  that  other 
regulatory  actions  effecting  the  bridge 
have  taken  place  during  the  last  six 
months. 

A  temporary  rule  governing  the 
operation  of  the  Woodrow  Wilson 
Memorial  Bridge  was  issued  on 
February  14, 1988,  and  pubhshed  in  the 
Federal  Register  on  March  4, 1988,  (52 
FR  6984).  That  temporary  rule  was 
issued  for  repair  work  on  the  bridge  and 
required  a  one  hour  advance  notice 
between  the  hours  of  9:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday.  That 
temporary  rule  is  effective  between 
February  29, 1988,  and  November  30. 
1988. 

On  March  17. 1988,  a  notice  of 
temporary  deviation  from  drawbridge 
regulations  with  request  for  comments 
was  published  in  the  Federal  Register 
(53  FR  8848).  That  temporary  deviation 
amended  the  February  14. 1988, 
temporary  rule.  The  temporary  deviation 
was  issued  at  the  request  of  the  City  of 
Alexandria,  Virginia;  Fairfax  County. 
Virginia;  and  Congressman  Frank  R. 
Wolf  of  Virginia,  and  it  extended  the 
hours  the  drawbridge  remains  closed  to 
most  vessel  traffic  during  the  morning 
and  evening  rush  hours.  The  temporary 
deviation  which  expired  on  June  15, 
1988,  was  issued  in  conjunction  with  a 
notice  of  proposed  rulemaking  that  was 
also  published  in  the  Federal  Register  on 
March  17, 1988  (53  FR  8850). 

A  final  rule  establishing  new 
permanent  regulations  for  the  draw  goes 
into  effect  on  August  1, 1988,  and  is 
published  in  this  issue  of  the  Federal 
Register.  It  extends  the  periods  that  the 
draw  may  remain  closed  to  vessels 
other  than  deep  draft  commercial 
vessels  and  requires  one  hour  advance 
notice  of  all  draw  openings. 

This  temporary  rule  amends  that  final 
rule  during  the  times  and  dates  specified 
in  this  rule.  It  is  being  promulgated 
because  of  the  difficulty  in  opening  the 
span  and  clearing  the  channel  during 
construction.  Also,  the  operator  will  not 
be  able  to  open  the  bridge  on  signal  for 
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vessels  in  distress  while  this  temporary 
rule  is  in  effect. 

Economic  Assessment  and  Certification 

The  temporary  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulations  and  nonsignificant  under 
the  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034;  February  24. 1979). 

While  the  temporary  rule  may  have 
some  economic  impact  on  commercial 
navigation,  the  impact  is  expected  to  be 
minimal;  therefore,  a  full  regulatory 
evaluation  is  considered  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
the  schedule  has  been  coordinated  with 
the  major  commercial  waterway  users, 
who  have  indicated  it  is  acceptable  to 
them.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regidations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Autliority:  33  U.S.C.  449  CFR  1-46:  33  CFR 
i.oMg). 

2.  Section  117.255(a)  is  temporarily 
revised  to  read  as  follows: 

§  1 1 7.2SS    Potomac  River. 

(a)  The  draw  of  the  Woodrow  Wilson 
Memorial  (1-95)  bridge,  mile  103.8, 
between  Alexandria,  Virginia,  and  Oxon 
Hill.  Maryland — 

(1)  Need  not  open: 

(i)  Except  as  provided  in 
subparagraph  (iv)  of  this  paragraph,  for 
the  passage  of  any  vessel  unless  at  least 
one  hour  advance  notice  is  given. 

(ii)  For  the  passage  of  any  vessel  from 
6:30  a.m.  to  9:00  a.m.  and  from  4:00  p.m. 
to  6:30  p.m.,  on  Mondays  through 
Fridays,  other  than  Federal  holidays. 

(iii)  For  the  passage  of  any  vessel, 
other  than  a  commercial  vessel  with  a 
draft  of  over  20  feet,  from  6:00  a.m.  to 
6:30  a.m..  9:00  a.m.  to  10:00  a.m.,  3:00 
p.m.  to  4:00  p.m.,  and  6:30  p.m.  to  8:00 
p.m..  on  Mondays  through  Fridays,  other 
than  Federal  holidays. 

(iv)  For  the  passage  of  any  vessel, 
other  than  a  commercial  vessel  that  has 
given  five  hours  advance  notice  and  is 


not  able  to  pass  under  the  draw  span  or 
flanking  spans  of  the  bridge,  from 
August  6, 1988  to  November  20, 1988, 
Between  the  hours  of  9:30  p.m.  on 
Fridays  and  7:30  a.m.  on  Saturdays  and 
the  hours  of  8:00  p.m.  on  Saturdays  and 
10:30  a.m.  on  Sundays. 

(2)  From  August  6, 1988,  until 
November  20. 1988,  between  the  hours 
of  9:30  p.m.  on  Fridays  and  7:30  a.m.  on 
Saturdays  and  8.00  p.m.  on  Saturdays 
and  10:30  a.m.  on  Sundays,  the  operator 
of  the  bridge  may  obstruct  half  of  the 
channel  under  the  draw,  but  shall  clear 
the  channel  to  permit  the  passage  of  a 
vessel  that  requires  a  draw  opening 
under  paragraph  (a)(l)(iv)  of  this 
paragraph. 

3.  This  temporary  rule  is  effective 
from  August  6, 1988.  through  November 
20, 1988,  but  it  is  not  effective  on 
September  3  and  4,  October  8  and  9, 
November  12,  and  13. 1988. 

Dated:  |uly  20. 1900. 
W.J.  Ecker, 

Captain.  U.S.  Coast  Guard,  Chief  of  Staff, 
Fifth  Coast  Guard  District. 
[FR  Doc.  88-17349  Filed  8-1-88:  8:45  am) 
BILLING  CODE  49ia-14-M 


33  CFR  Part  117 
[CGD5-88-08] 

Drawbridge  Operation  Regulations; 
Potomac  River,  District  of  Columbia, 
Maryland,  and  Virginia 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule  with  request  for 
comments. 

SUMMARY:  At  the  request  of  the  City  of 
Alexandria.  Virginia;  Fairfax  County, 
Virginia;  and  Congressman  Frank  R. 
Wolf  of  Virginia,  the  Coast  Guard  is 
changing  the  regulations  governing  the 
Woodrow  Wilson  Memorial  (1-95) 
drawbridge  across  the  Potomac  River, 
mile  103.8,  between  Alexandria, 
Virginia,  and  Oxon  Hill,  Maryland,  to 
extend  the  times  that  the  draw  remains 
closed  to  vessel  traffic,  other  than 
commercial  vessels  with  drafts  over  20 
feet.  This  change  is  being  made  to  help 
relieve  highway  traffic  congestion 
during  the  extended  rush  hours  on  this 
major  commuter  artery,  an  important 
segment  of  the  interstate  highway 
system  that  connects  the  northeastern 
and  southeastern  portions  of  the  United 
States.  This  rule  also  requires  all  vessels 
to  give  at  least  one  hour  advance  notice 
for  all  bridge  openings,  and  it  revokes 
the  temporary  regulations  that  were 
published  in  the  Federal  Register  on 
March  4, 1988  (53  FR  6984).  This  action 


provides  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  August  1, 1988. 

Comments  on  the  provision  relating  to 
the  requirement  for  one  hour  advance 
notice  must  be  received  by  September  2. 
1988. 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (ob).  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004.  The 
comments  will  be  available  for 
inspection  and  copying  at  the  above 
address  in  Room  507.  Normal  working 
hours  are  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton.  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION:  On 
March  17, 1988,  the  Coast  Guard 
published  proposed  rules  (52  FR  8850) 
and  a  temporary  deviation  from  the 
existing  regulations  to  evaluate  the 
proposal  (52  FTi  8848)  for  the  Woodrow 
Wilson  Memorial  Bridge.  The 
Commander,  Fifth  Coast  Guard  District, 
also  published  the  temporary  deviation 
as  a  public  notice  on  March  28, 1988. 
Interested  persons  were  given  until  June 
15, 1988,  to  submit  comments  on  the 
temporary  deviation,  and  until  May  2, 
1988,  to  submit  comments  on  the 
proposed  rule.  The  operation  of  the 
bridge  is  also  regulated  by  a  temporary 
rule  that  was  published  in  the  Federal 
Register  on  March  4, 1988  (53  FR  6984). 
That  temporary  rule,  which  was  issued 
to  accommodate  repairs  to  the  draw 
span,  is  effective  between  February  29. 
1988,  and  November  30, 1988.  It  requires 
one  hour  advance  notice  for  openings 
between  9:00  a.m.  and  4:00  p.m. 

This  final  rule  also  requires  at  least 
one  hour  advance  notice  for  all  bridge 
openings.  This  requirement  was  not 
included  in  the  March  17, 1988,  notice  of 
proposed  rulemaking.  While  this 
requirement  is  beyond  the  scope  of  the 
notice  of  proposed  rulemaking,  a 
supplemental  notice  of  proposed 
rulemaking  was  not  published  because 
good  cause  exists  to  take  such  action. 
Following  normal  regulatory  procedures 
is  not  in  the  public's  interest  and  is,  in 
part,  unnecessary.  Delaying  the 
imposition  of  the  one  hour  advance 
notice  requirement  will  subject 
motorists  to  further  unnecessary  traffic 
delays  at  nights  and  on  weekends. 
Imposition  of  the  one  hour  advance 
notice  requirement  provides  motorists 
with  an  immediate  opportunity  to  learn 
about  scheduled  bridge  openings  by 
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radio  broadcasts  and  highway  sign 
announcements,  worthwhile 
communications  which  would  have  been 
delayed  for  three  to  four  months  if  the 
normal  extended  rulemaking  process 
was  followed.  The  additional  regulatory 
procedures  are  also,  in  part, 
unnecessary  since  this  final  rule  merely 
makes  permanent  a  temporary  rule  that 
has  been  in  effect  for  almost  4  months 
and  will  be  in  effect  for  another  4 
months.  The  March  4, 1988,  temporary 
rule  requires  one  hour  advance  notice 
from  9:00  a.m.  to  4:00  p.m.  on  week  days. 
That  temporary  rule,  if  not  superseded 
by  this  final  rule,  would  have  remained 
in  effect  until  November  30, 1988.  While 
comments  were  requested  on  the 
temporary  rule  when  it  was  published, 
no  comments  were  received.  If  marine 
interests  felt  that  this  provision  imposed 
an  unreasonable  burden  upon  them, 
they  would  have  voiced  their  concerns. 
While  the  one  hour  advance  notice 
requirement  is  a  small  additional  burden 
on  vessel  operators,  it  does  not  unduly 
restrict  their  passage  through  the  bridge. 

Nevertheless,  public  comments  are 
requested  on  the  one  hour  advance 
notice  provision  to  ensure  that  the  rule 
is  both  reasonable  and  workable. 
Persons  wishing  to  comment  may  do  so 
by  submitting  written  comments  to  the 
office  listed  under  "ADDRESS"  in  this 
preamble.  Persons  submitting  comments 
should  include  their  names  and 
addresses,  identify  the  docket  number  of 
this  rule  (CGD5-88-08),  and  give  reasons 
for  their  comments.  Comments  on  this 
provision  must  be  received  by 
September  2, 1988.  This  rule  may  be 
changed  based  on  the  comments 
received. 

Good  cause  exists  for  making  this  rule 
effective  in  less  than  30  days  from  the 
date  of  publication.  This  rule  will  help 
alleviate  traffic  congestion  on  a  major 
commuter  and  interstate  transportation 
artery  around  the  nation's  capital,  at  a 
time  when  traffic  delays  can  be 
expected  due  to  a  major  repair  project 
on  the  draw  span.  This  final  rule,  in 
conjunction  with  the  additional 
temporary  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  will 
help  provide  relief  to  motorists,  while 
still  providing  for  the  reasonable  needs 
of  both  commercial  and  recreational 
vessel  operators.  This  rule  and  the 
temporary  rules  will  also  help  expedite 
the  repair  of  the  draw  span.  (Additional 
temporary  regulations  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register  that  temporarily  modify  this 
final  rule  by  restricting  bridge  openings 
on  the  weekends  to  accommodate 
necessary  repairs  to  the  draw  span.) 


Drafting  Information 

The  drafters  of  this  notice  are  Linda  L. 
Gilliam,  project  officer,  Fifth  Coast 
Guard  District  Bridge  Section,  and 
CAPT  Robert  J.  Reining,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Comments 

The  City  of  Alexandria,  Virginia; 
Fairfax  County,  Virginia;  and 
Congressman  Frank  R.  Wolf  of  Virginia 
requested  that  this  drawbridge  be 
regulated  to  further  restrict  openings 
during  morning  and  evening  rush  hours, 
Monday  through  Friday,  except  Federal 
holidays,  by  extending  the  hours  that 
the  bridge  is  required  to  be  closed  to  all 
vessel  traffic.  As  a  result  of  their 
requests,  the  March  17. 1988.  notice  of 
proposed  rulemaking  was  published, 
which  would  have  extended  the  times 
beyond  the  existing  closed  periods  that 
the  draw  remains  closed  to  all  vessel 
traffic.  The  bridge  is  presently  allowed 
to  remain  closed  from  6:30  a.m.  to  9:00 
a.m.  and  from  4:00  p.m.  to  6:30  p.m.,  on 
Mondays  through  Fridays,  except 
Federal  holidays.  The  proposal  would 
permit  the  bridge  to  remain  closed  from 
6:00  a.m.  to  10:00  a.m.  and  from  3:00  p.m. 
to  8:00  p.m..  on  Mondays  through 
Fridays,  except  Federal  holidays.  A 
temporary  deviation  was  published  on 
March  17, 1988,  in  conjunction  with  the 
proposed  rule.  It  differed  from  the 
proposed  rule  by  requiring  the  bridge  to 
open  only  for  vessels  calling  at 
Robinson  Terminals  during  the  extended 
closed  periods. 

The  proposed  rule  also  eliminated  the 
existing  provision  that  requires  the  draw 
to  open  on  signal  at  all  times  for  public 
vessels,  tour  boats,  and  vessels  in 
distress.  The  public  vessels  that  are 
affected  are  primarily  naval  vessels 
visiting  the  Washington,  DC,  area  and 
Coast  Guard  buoy  tenders  working  aids 
to  navigation  on  the  upper  Potomac. 
Only  two  comments  were  received  that 
favored  the  March  17, 1988,  proposal. 
One  from  the  Maryland  Department  of 
Transportation  merely  supported  the 
trial  deviation.  The  second  was  from  a 
private  citizen  who  provided  anecdotal 
information  on  the  "hours"  that  traffic  is 
backed  up  after  draw  openings  during 
peak  commuter  hours.  Since  the  bridge 
logs  indicate  that  the  draw  is  only  open 
for  between  8  and  15  minutes  at  a  time, 
the  lengthy  delays  attributed  by  the 
writer  to  the  draw  openings  must  have 
had  causes  other  than  the  passage  of 
vessels,  although  the  openings  may  have 
been  one  of  the  causal  factors. 

Eight  letters  were  received  in 
opposition  to  the  March  17. 1988. 
proposal  and  temporary  deviation.  Two 


of  the  letters  were  from  Robinson 
Terminals,  the  last  major  marine 
terminal  in  Alexandria.  Virginia. 
Robinson  Terminals  pointed  out  the 
historic  significance  of  Alexandria  as  a 
seaport  dating  back  to  colonial  days. 
They  stated  that  the  proposal  threatened 
the  commercial  viability  of  both  their 
terminal  and  the  port.  Their  letter 
documented  how  it  costs  a  shipper  $8000 
per  day  to  use  their  terminal,  and  that 
those  costs  can  be  increased  by  $2500  if 
four  hours  of  overtime  are  required  on  a 
Saturday.  They  pointed  out  that  the 
proposal  will  restrict  access  to  their 
terminal  for  nine  hours  a  day,  75%  of 
their  working  day.  Approximately  30% 
of  the  vessels  that  call  at  their  terminal 
would  be  effected  by  the  extended 
closed  periods  (15  out  of  50  vessels). 
Robinson  Terminals  also  questioned 
whether  the  Washington  rush  hour 
really  extended  over  the  entire  nine 
hour  period  for  which  restrictions  were 
proposed.  They  claimed  that  the  draw  is 
actually  open  for  7  to  10  minutes  for  the 
passage  of  their  ships.  They  blame  the 
traffic  tie-ups  on  the  volume  of  traffic; 
the  limited  capacity  of  the  bridge  and  its 
approaches;  accidents;  weather;  the 
large  number  of  large  trucks  that  use  the 
bridge,  even  during  rush-hours;  and 
problems  on  the  bndge.  Robinson 
Terminals  took  the  position  that  while 
they  can  live  with  the  current 
restrictions,  they  do  not  believe  they  can 
survive  if  the  March  17. 1988,  notice  of 
proposal  rulemaking  is  adopted  as 
proposed.  They  recommended  an 
exception  for  commercial  vessels. 

Three  letters  were  received  from 
shippers,  who  ship  newsprint  and  other 
cargoes  to  Alexandria.  Virginia — 
Bowater  Sales  Company.  Abitibi-Price, 
Inc.,  and  Quebec  &  Ontario  Paper 
Company,  Ltd.  They  ar^gue  that  because 
of  the  current  draft  limitations  on 
vessels  navigating  the  Potomac  River, 
they  are  required  to  pay  a  dead  freight 
premium,  and  that  if  the  March  17, 1988. 
proposal  was  adopted,  they  will  face 
increased  stevedoring  costs  due  to 
overtime  premiums.  They  stated  that  the 
proposed  restrictions  will  be  detrimental 
to  ship  operators  and  those  supplying 
auxiliary  services.  They  intimated  the 
viability  of  using  Alexandria  as  a  port  of 
call  could  be  jeopardized,  if  additional 
restrictions  are  placed  on  the  bridge. 

Reed.  Inc..  the  operator  of  a  vessel 
that  routinely  calls  at  Robinson 
Terminals,  described  in  detail  the 
difficulties  they  face  with  the  existing 
restrictions  and  the  anticipated 
problems  if  the  March  17. 1988,  proposal 
were  adopted.  They  pointed  out  that 
access  is  currently  denied  for  5  hours 
out  of  a  14  hour  working  day.  and  the 


29036 


Federal  Register  /  Vol.  53,  No.  148  /  Tuesday,  August  2,  1988  /  Rules  and  Regulations 


proposal  would  increase  the  closed 
periods  by  80%,  from  5  hours  to  9  hours. 
They  cited  the  fact  that  the  vessel 
presently  can  only  carry  80%  of  its 
capacity  due  to  draft  limitations,  and 
that  the  vessel  must  frequently  delay  its 
arrival  for  8-10  hours  awaiting  high  tide 
and  another  2V&  hours  for  access  to  the 
terminal.  The  operator  pointed  out  how 
the  delays  on  the  Potomac  River  would 
affect  arrivals  at  subsequent  ports  of 
call.  They  pointed  out  that  while  the 
costs  of  each  delay  may  not  be 
significant  the  aggregate  can  be  great. 
For  example,  a  two  hour  delay  on  one 
day  may  prevent  the  complete  discharge 
of  the  vessel  resulting  in  an  additional 
12  hour  delay.  If  the  delay  causes  work 
to  be  performed  on  weekends  or 
holidays,  increased  overtime  costs  will 
result.  They  also  recommended  that 
commercial  vessels  be  required  to  give 
advance  notice  of  bridge  openings  so  the 
highway  authorities  can  advise 
iRotorists  of  a  scheduled  bridge  lift  in 
advance  of  the  opening. 

We  believe  that  the  proposal  to 
require  advance  notice  for  bridge 
openings  has  merit;  however,  we  do  not 
believe  the  advance  notice  requirement 
should  be  Umited  to  only  commercial 
vessels  or  only  during  the  rush  hour 
periods.  It  is  being  adopted  for  all  bridge 
openings.  While  we  are  not,  at  this  time, 
aware  that  the  District  of  Columbia 
Department  of  Public  Works  is 
broadcasting  bridge  advisories  for 
motorists,  we  expect  them  to  do  so. 

Since  this  one  hour  advance  opening 
notice  requirement  was  not  included 
'within  the  scope  of  the  original  notice  of 
proposed  rulemaking,  comments  are 
requested  on  the  appropriateness  of  the 
requirement.  Rather  than  issue  a 
separate  notice  of  proposed  rulemaking 
and  a  temporary  deviation  to  evaluate 
the  proposal,  it  is  being  included  in  this 
final  rule  as  a  matter  of  administrative 
economy.  If  the  comments  received 
indicate  that  this  provision  is 
inappropriate,  a  further  rule  will  be 
issued  to  delete  the  requirement. 

This  provision  makes  the  temporary 
rule  published  in  the  Federal  Register  on 
March  4, 1988  (53  FR  6984),  unnecessary, 
and  the  temporary  rule  is  revoked.  That 
temporary  rule  required  all  vessels  to 
give  at  least  one  hour  advance  notice  for 
an  opening  between  9:00  a.m.  and  4:00 
p.m.  due  to  repair  work  being  conducted 
on  the  bridge.  That  temporary  rule  was 
to  be  in  effect  until  November  30, 1988. 
Clipper  Cruise  Lines  objected  to  the 
provision  in  the  temporary  deviation 
that  only  permitted  vessels  bound  to  or 
from  Robinson  Terminals  to  pass 
through  the  bridge  during  the  extended 
opening  period.  They  felt  this  forced 


them  to  choose  one  specific  dock  site 
over  all  the  others  available  in  the 
Washington.  DC/Alexandria,  Virginia 
area.  This  final  rule  no  longer  specifies 
that  deep  draft  vessels  tie  up  at 
Robinson  Terminals  to  gain  passage 
during  the  extended  rush  hour  periods. 

The  Virginia  Pilot  Associntion 
objected  to  the  proposal  as  it  would 
apply  to  commercial  vessels.  They 
stated  that  most  commercial  vessels 
must  time  their  arrivals  at  the  bridge  due 
to  draft  limitations.  While  the  current 
ZVz  hour  closed  periods  give  them 
enough  leeway,  the  proposed  four  and 
five  hour  closed  periods  will  cause  them 
problems.  They  pointed  out  that  a  vessel 
that  missed  a  morning  opening  might 
also  have  to  miss  the  evening  opening, 
and  the  foHowing  morning  and  evening 
openings  due  to  the  timing  of  the  high 
tides.  They  also  pointed  out  that  the 
traffic  delays  are  not  caused  by  the  brief 
passages  of  vessels,  but  by  frequent 
electrical  failures  of  the  bridge 
eqaipment.  The  pilots  also  complained 
that  the  vessels  are  frequently  delayed 
because  the  bridge  tower  is  not  always 
manned  as  required.  In  a  subsequent 
discussion  to  determine  which  vessels 
are  restricted  in  their  ability  to  navigate 
the  Potomac  River,  the  pilots  reported 
that  vessels  with  drafts  of  less  than  20 
feet  are  not  restricted  by  the  depth  of 
the  channel  between  the  mouth  of  the 
Potomac  River  and  Haines  Point  in  the 
District  of  Columbia. 

Neither  the  Maryland  Department  of 
Transportation  on  the  original 
requestors  of  the  amendment  have 
provided  any  detailed  information  to 
support  the  position  that  the  draw 
openings  alone  contribute  substantially 
to  the  traffic  problems  on  the  bridge  and 
its  approaches.  Rather,  it  appears  from 
the  comments  received  that  the  traffic 
problems  are  due  to  a  niunber  of  factors, 
such  as  the  amount  of  traffic,  road 
conditions,  accidents,  mechanical 
breakdowns,  and  bad  weather,  and  not 
only  by  the  8  to  15  minutes  required  for 
a  bridge  opening. 

No  comments  were  received  from  the 
Navy  on  the  proposal.  While  Coast 
Guard  vessels  will  be  inconvenienced 
by  this  rule,  they  will  work  their 
schedules  around  the  extended  closed 
periods.  In  any  event,  the  impact  on 
public  vessels  should  be  minimal.  A 
review  of  the  drawlogs  revealed  that 
only  7  public  vessels  required  openings 
of  the  bridge  during  1986-1987. 
Therefore,  the  exception  for  public 
vessels  in  the  current  regulations  is 
being  eliminated  in  this  final  rule. 

It  is  understood  that  all  of  the  tour 
boats  that  routinely  use  the  upper 
Potomac  River  are  able  to  pass  under 


the  bridge  at  normal  tide  levels.  No 
comments  were  received  from  the  tour 
boat  industry  during  the  comment 
period.  Therefore,  the  opening 
requirement  for  tour  boats  is  also  being 
eliminated  by  this  final  rule. 

In  retrospect,  it  is  felt  that  it  would  be 
prudent  to  leave  intact  the  provision 
that  requires  the  bridge  to  open  on 
signal  for  vessels  in  distress.  These 
situations  are  extremely  rare,  but  the 
failure  to  open  the  bridge  would  result  in 
loss  of  life  aboard  a  vessel  or  an  allision 
of  a  vessel  with  the  bridge,  possibly 
closing  this  vital  highway  link. 
Therefore,  the  exception  for  vessels  in 
distress  is  retained  in  this  final  rule. 

Drawlogs  for  the  past  two  years 
submitted  by  the  District  of  Columbia, 
Department  of  Public  Works  were 
reviewed  and  they  do  not  substantiate 
the  claims  that  vehicular  traffic  is 
needlessly  impeded  by  draw  openings 
for  commercial  vessels.  These  openings 
are  in  fact  infrequent  during  morning 
and  evening  rush  hours.  For  the  entire 
year  of  1987,  only  14  openings  for 
commercial  vessels  occurred  during  the 
extended  morning  rush  hours,  while 
only  19  openings  occurred  during  the 
extended  evening  rush  hours. 

In  deciding  the  issues  in  case, 
consideration  was  given  to  the  needs  of 
the  motorists  who  use  the  bridge, 
Robinson  Terminals,  shippers  who  ship 
cargoes  through  the  Port  of  Alexandria, 
Virginia,  commercial  vessel  operators, 
and  recreational  boaters.  Also 
considered  was  the  concept  that  traffic 
delays  were  one  of  the  factors  taken 
into  account  when  the  Federal 
government,  the  District  of  Columbia, 
the  State  of  Maryland,  and  the 
Commonwealth  of  Virginia  decided  to 
build  and  maintain  a  drawbridge 
instead  of  building  a  fixed  bridge  with 
adequate  navigational  clearances.  Since 
extending  the  closed  periods  to  deep 
draft  commercial  traffic  beyond  the 
existing  closure  periods  will  seriously 
jeopardize  the  economic  viability  of  the 
Port  of  Alexandria,  Virginia,  this  final 
rule  will  require  the  draw  to  open  for 
those  vessels  during  the  extended  closed 
period.  Since  shallow  draft  commercial 
vessels  are  not  subject  to  the  same 
navigational  limitations  and  do  not  need 
to  time  their  arrivals  to  the  tides,  the 
bridge  will  not  be  required  to  open  for 
these  vessels  during  the  extended  closed 
periods.  These  vessels,  public  vessels 
(primarily  Navy  and  Coast  Guard 
vessels),  tour  boats,  and  recreational 
vessels  will  need  to  plan  their  schedules 
to  accommodate  the  restricted  opening 
hours.  It  is  felt  that  it  would  be 
unreasonable  to  tie  up  this  vital  highway 
artery  during  rush-hour  traffic  to  permit 
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the  passage  of  vessels  that  can  make 
minor  alterations  in  their  schedules. 
While  they  may  be  inconvenienced,  they 
will  not  suffer  the  same  hardships  as 
deep  draft  commercial  vessels. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

A  final  regulatory  evaluation  has  been 
prepared  and  placed  in  the  rulemaking 
docket.  It  may  be  inspected  and  copied 
in  Room  507,  Federal  Building,  431 
Crawford  Street,  Portsmouth,  Virginia. 
Copies  may  also  be  obtained  by 
contacting  the  person  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT" 
in  this  preamble. 

The  economic  impact  of  the  proposed 
rules  on  Robinson  Terminals  and  other 
commercial  shippers  was  considered  in 
adopting  this  rule.  The  shippers  already 
have  restrictions  to  deal  with  when 
transporting  their  newspaper  print  to 
Alexandria,  Virginia.  They  must 
schedule  their  ships  to  coincide  with 
high  tides  due  to  the  shallow  channel  in 
order  to  transit  upriver  to  Alexandria. 
The  cost  for  doing  so  to  these  shippers  is 
approximately  $8000  per  day.  Additional 
costs  were  anticipated  if  the  vessels  are 
further  delayed  by  lack  of  bridge 
openings  and  these  additional  costs 
could  result  in  shippers  looking 
elsewhere  for  ports  to  deliver  their 
cargoes.  If  that  happened,  Robinson 
Terminals  would  lose  business  and, 
eventually,  be  forced  to  close  down.  It  is 
anticipated  that  the  draw  will  be 
required  to  open  less  than  35  times  per 
year  during  the  extended  weekday  rush 
hours  for  deep  draft  commercial  traffic, 
resulting  in  traffic  delays  of  less  than  six 
hours  over  the  year,  which  can  be 
directly  attributable  to  the  passage  of 
these  vessels.  While  the  Woodrow 
Wilson  Memorial  (1-95)  bridge  is  an 
important  and  vital  highway  link 
between  Virginia  and  Maryland,  and  is 
heavily  used  by  both  commuters  and 
interstate  highway  travelers,  the 
economic  needs  of  local  commercial 
waterway  users  outweigh  the  benefits  to 
highway  traffic  which  would  be  derived 
by  closing  the  drawbridge  to  all 
navigation  during  the  weekday  rush 
hours.  This  regulation  should  have  no 
effect  on  commercial  navigation,  or  on 


any  industries  that  depend  on 
waterborne  transportation. 

Based  upon  the  information  in  the 
final  evaluation,  the  Coast  Guard 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g) 

2.  Section  117.255(a]  is  revised  to  read 
as  follows: 

§117.255    Potomac  River. 

(a)  The  draw  of  the  Woodrow  Wilson 
Memorial  (1-95)  bridge,  mile  103.8, 
between  Alexandria,  Virginia,  and  Oxon 
Hill,  Maryland — 

(1)  Shall  open  on  signal  at  any  time  for 
a  vessel  in  distress. 

(2)  Need  not  open: 

(i)  Except  as  provided  in 
subparagraph  (1)  of  this  paragraph,  for 
the  passage  of  any  vessel  unless  at  least 
one  hour  advance  notice  is  given. 

(ii)  For  the  passage  of  any  vessel  from 
6:30  a.m.  to  9:00  a.m.  and  from  4:00  p.m. 
to  6:30  p.m.,  on  Mondays  through 
Fridays,  other  than  Federal  holidays. 

(iii)  For  the  passage  of  any  vessel, 
other  than  a  commercial  vessel  with  a 
draft  of  over  20  feet,  from  8:00  a.m.  to 
6:30  a.m.,  9:00  a.m.  to  10:00  a.m.,  3:00 
p.m.  to  4:00  p.m.,  and  6:30  p.m.  to  8:00 
p.m.,  on  Mondays  through  Fridays,  other 
than  Federal  holidays. 
***** 

3.  The  temporary  regulation  issued  on 
February  17, 1988,  which  was  published 
in  the  Federal  Register  on  March  4, 1988 
(53  FR  6984),  is  revoked. 

Dated:  July  20, 1988. 
W.I.  Ecker, 

Captain,  U.S.  Coast  Guard;  Commander.  Fifth 
Coast  Guard  District.  Acting. 
[FR  Doc.  88-17348  Filed  8-1-88:  8:45  am) 
BILUNG  CODE  4S10-14 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  166  and  168 

[OPP-250080;  FRL-3423-9] 

Notification  to  Secretary  of  Agriculture 
of  a  Final  Regulation  on  Advertising  of 
Unregistered  Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notification  to  the  Secretary  of 
Agriculture. 

summary:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  Agriculture  a  final 
regulation  that  treats  unlawful  under 
FIFRA  section  12  certain  advertising  of 
unregistered  pesticides  and  FIFRA 
section  24(c)  registrations.  This  action  is 
required  by  section  25(a)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenficide  Act  (FIFRA),  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  Mail: 

Franklin  Gee,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460 

Office  location  and  telephone  number: 
Rm.  1120B,  CM#2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA,  (703- 
557-0592). 

SUPPLEMENTARY  INFORMATION:  Section 
25(a)(2)(B)  of  FIFRA  provides  that  the 
Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  final  regulation  at  least  30  days 
prior  to  signing  it  for  publication  in  the 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  the  final 
regulation  within  15  days  after  receiving 
it,  the  Administrator  shall  issue  for 
publication  in  the  Federal  Register,  with 
the  final  regulation,  the  comments  of  the 
Secretary,  if  requested  by  the  Secretary, 
and  the  response  of  the  Administrator 
concerning  the  Secretary's  comments.  If 
the  Secretary  does  not  comment  in 
writing  within  15  days  after  receiving 
the  final  regulation,  the  Administrator 
may  sign  the  regulation  for  publication 
in  the  Federal  Register  anytime  after  the 
15-day  period. 

As  required  by  FIFRA  section  25(a)(3). 
a  copy  of  this  final  regulation  has  been 
forwarded  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
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Agriculture.  Nutrition,  and  Forestry  of 
the  Senate. 

FIFRA  section  25(d)  requires  that  a 
copy  of  this  final  rule  be  forwarded  to 
the  Scientific  Advisory  Panel  (SAP)  for 
review  and  comment  However,  because 
of  the  nature  of  the  rule,  the  SAP  waived 
review  and  comment. 

Authority:  7  U.S.C.  136  el  seq. 
Dated:  |uly  25. 1988. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  88-17342  Filed  8-1-88;  8:45  am) 

BHXINQ  CODE  eS6»-S(MI 

40  CFR  Part  261 
[SW-Fm.-3423-2] 

Hazardous  Waste  Management 
Systetn;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

agency:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  a  final 
exclusion  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  Part  261  for 
certain  solid  wastes  generated  by 
Lederle  Laboratories,  Pearl  River.  NY. 
This  action  responds  to  a  delisting 
petition  submitted  under  40  CFR  260.20. 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268, 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22, 
which  specifically  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific"  basis  from  the 
hazardous  waste  lists. 

EFFECTIVE  DATE:  August  2,  1988. 

ADDRESSES:  The  RCRA  regulatory 
docket  for  this  final  rule  is  located  at  the 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  (sub-basement), 
Washington,  DC,  20460,  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  reference  number  for 
this  docket  is  "F-Se-LDEF-FFFFF'.  The 
public  may  copy  materials  from  any 
regulatory  docket  at  a  cost  of  $.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACr 

For  general  information,  contact  the 
RCRA/Superfund  Hotline,  toll-free  at 
(800)  424-9346.  or  (202)  382-3000.  For 
technical  information,  contact  Linda 
Cessar.  Office  of  Solid  Waste  (OS-343), 
U.S.  Environmental  Protection  Agency. 


401  M  Street  SW..  Washington.  DC 
20460,  (202)  475-9828. 
SUPPLEMEHTARV  INFORMATtON: 
1.  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22, 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
in  40  CFR  261.31  and  260.32.  To  have 
their  wastes  excluded,  petitioners  must 
show  that  a  waste  generated  at  their 
facility  does  not  meet  any  of  the  criteria 
under  which  the  waste  was  listed.  See 
40  CFR  260.22(a)  and  the  background 
documents  for  the  listed  wastes.  In 
addition,  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984 
require  the  Agency  to  consider  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
listed,  if  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
Accordingly,  a  petitioner  must 
demonstrate  also  that  the  waste  does 
not  exhibit  any  of  the  hazardous  waste 
characteristics,  [i.e.,  ignitability. 
reactivity,  corrosivity,  and  EP  toxicity), 
and  present  sufficient  information  for 
the  Agency  to  determine  whether  the 
waste  contains  any  other  toxicants  at 
hazardous  levels.  See  40  CFR  260.22,  42 
U.S.C.  6921(f),  and  the  background 
documents  for  the  listed  wastes. 
Although  wastes  which  are  "delisted" 
[i.e.,  excluded)  have  been  evaluated  to 
determine  whether  or  not  they  exhibit 
any  of  the  characteristics  of  a  hazardous 
waste,  generators  remain  obligated  to 
determine  whether  their  waste  remains 
non-hazardous  based  on  the  hazardous 
waste  characteristics. 

B.  History  of  This  Rulemaking 

Lederle  laboratories  (Lederle).  a 
Division  of  the  American  Cyanamid 
Company,  located  in  Pearl  River.  .New 
York,  submitted  its  petition  on  March  27, 
1981  requesting  an  exclusion  for  its  filter 
press  sludge  and  wastewater  influent. 
Lederle  was  granted  a  temporary 
exclusion  on  November  22, 1982  (47  FR 
52677).  Lederle  subsequently  withdrew 
its  request  to  delist  the  wastewater 
influent.  On  October  24. 1986.  EPA 
proposed  to  exclude  Lederle's  filter 
press  sludge  and  the  compost  derived 
from  the  sludge  from  hazardous  waste 
regulation  (see  51  FR  37760).  Because 
the  Agency  did  not  make  a  final 
decision  on  Lederle's  petition  by 
November  8, 1986,  pursuant  to  RCRA 
section  3001(0.  Lederle's  temporary 
exclusion  expired  on  that  date. 

During  the  comment  period  for  the 
proposed  rule,  the  Agency  received  a 
request  to  extend  the  comment  period  to 


allow  the  commenter  more  time  to 

review  the  Agency's  proposal  to  exclude 

Lederle's  waste.  The  Agency  granted  the 

request,  extending  the  comment  period 

(which  was  to  end  on  November  3, 1986) 

to  November  24. 1986.  The  decision  to 

extend  this  comment  period  was 

published  in  the  Federal  Register  (see  51 

FR  40343-40344)  on  November  6. 1986. 

Today's  notice  addresses  the  comments 

received  during  the  extended  comment 

period  and  makes  final  the  decision  to 

grant  the  delisting  petition  for  Lederle 

Laboratories. 

I 

H.  Disposition  of  Delisting  Petition 

A.  Lederle  Laboratories 

1.  Proposed  Exclusion 

Lederle  Laboratories  (Lederle). 
located  in  Pearl  River,  New  York, 
produces  vitamins,  antibiotics,  and  other 
pharmaceutical  products.  Lederle 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludges  (filter 
press  sludge  and  composted  sludge) 
from  classification  as  EPA  Hazardous 
Waste  Nos.  F'003  and  F005  based  on  the 
low  concentration  and  immobilization  of 
the  listed  constituents  in  the  wastes.  The 
primary  and  secondary  filter  press 
sludges  are  produced  by  Lederle's  1.5 
million  gallon  per  day  Industrial  Waste 
Treatment  Plant  (IWP).  The  IWP 
produc:es  a  maximum  of  20.640  cubic 
yards  of  filter  press  sludge  per  year. 
This  sludge  is  composted  with  leaves 
and  lime  using  the  windrow  method. 
The  composted  sludge  (also 
approximately  20,640  cubic  yards)  is 
permitted  for  use  under  New  York  Stale 
requirements  (Case  II  of  6NYCRR  Part 
360)  which  restrict  such  use  to  publicly 
owned  land  or  land  dedicated  to  a 
specific  non-agricultural  use,  such  as  a 
golf  course  or  industrial  park. 

In  the  proposed  rule,  EPA  concluded 
that  data  submitted  by  Lederle 
substantiate  its  claim  that  the  listed 
constituents  of  concern  are  essentially 
present  in  an  immobile  form.  Further 
more,  additional  data  provided  by 
Lederle  indicate  that  no  other  hazardous 
constituents  are  present  in  the  wastes  at 
levels  of  regulatory  concern,  and  that 
the  wastes  do  not  exhibit  any  of  the 
characteristics  of  hazardous  waste.  (See 
51  FR  37760-37767,  October  24, 1986.  for 
a  more  detailed  explanation  of  why  EPA 
proposed  to  grant  Lederle's  petition.) 

2.  Agency  Response  to  Public  Comments 

The  Agency  received  comments  from 
a  single  commenter  during  the  extended 
comment  period  regarding  its  decision  to 
grant  an  exclusion  to  Lederle  for  the 
wastes  identified  in  the  petition.  The 
comments  received  were  of  two 
varieties:  (1)  Those  concerning  the 
appropriateness  of  the  vertical  and 
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horizontal  spread  (VHS)  model  and  (2) 
those  questioning  the  detection  limits 
encountered  in  the  sample  analyses.  The 
specific  comments,  grouped  by  these 
two  issues,  are  addressed  below. 

Comments  Regarding  Use  of  the  VHS 
Model.  The  commenter  stated  that  using 
the  VHS  model  for  evaluating  the 
composted  sludge  would  be 
inappropriate  since  the  VHS  model 
predicts  the  contamination  potential  for 
wastes  disposed  in  a  Subtitle  D  landfill. 
The  commenter  indicated  that  use  of  the 
composted  waste  as  a  soil  amendment 
virtually  would  guarantee  that 
individuals  will  come  into  direct  contact 
with  the  waste.  The  commenter 
identified  three  pathways  for  human 
exposure:  Dermal  absorption  of  organic 
constituents,  inhalation  of  entrained 
particles,  and  ingestion.  The  commenter 
contended  that  total  constituent 
analysis  data  should  be  used  to  evaluate 
the  potential  hazard  posed  by  the  waste 
due  to  direct  human  contact. 

The  Agency  maintains  that  the  VHS 
model  should  be  used  to  evaluate 
Lederle's  petitioned  waste  because 
these  excluded  wastes  could  be 
disposed  as  non-hazardous  in  a  Subtitle 
D  landfill  should  the  petitioner  choose  to 
do  so.  However,  the  Agency  does  agree 
with  the  commenter  that  other  exposure 
routes  may  be  relevant  for  this  petition 
and,  therefore,  alternate  scenarios 
should  be  explored.  The  results  of  the 
alternate  exposure  analyses  are 
presented  below;  the  results  of  the  VHS 
model  analysis  were  presented  in  the 
proposed  exclusion  {51  FR  37760).  The 
VHS  model  analysis  demonstrated  that 
Lederle's  primary  filter  press  sludge, 
secondary  filter  press  sludge,  and 
composted  sludge  do  not  pose  a  threat 
to  human  health  through  a  ground-water 
exposure  pathway.  The  results  of  the 
VHS  model  analysis  will  not  be 
recapitulated  in  this  notice. 

The  commenter  also  expressed 
concern  that  uninformed  individuals 
would  be  exposed  to  health-threatening 
levels  of  hazardous  constituents.  The 
Agency  disagrees  with  this  contention 
because  the  results  of  the  Agency's 
analysis  of  alternate  exposure  scenarios 
[i.e..  ingestion,  inhalation  of  suspended 
particles,  and  dermal  absorption  of 
organic  constituents]  showed  Lederle's 
waste  to  be  non-hazardous. 
Additionally,  the  delisted  composted 
sludge  will  continue  to  be  subject  to 
state  and  local  regulations  regarding 
transport  and  use  of  industrial 
wastewater  treatment  sludge.  In 
particular,  Lederle's  composted  sludge 
will  continue  to  be  regulated  by  the  New 
York  State  Department  of 
Environmental  Conservation  according 


to  permit  conditions  for  use  and 
marketing  of  composted  sewage  sludge 
(6NYCRR  Part  360).  A  discussion  of  the 
Agency's  analysis  of  the  alternate  routes 
of  exposure  is  presented  below. 

Analysis  of  Alternate  Exposure 
Scenarios.  In  response  to  public 
comment,  the  Agency  evaluated  the 
alternate  exposure  pathways  suggested 
by  the  commenter  (ingestion,  inhalation 
of  suspended  particles,  and  dermal 
absorption  of  organic  constituents)  in 
order  to  determine  whether  Lederle's 
composted  waste  poses  a  threat  to 
human  health. 

To  perform  these  evaluatiShs,  the 
Agency  identified  the  appropriate 
exposure  scenario  governing  the  three 
exposure  pathways,  the  most  exposed 
individual  (MEI).  and  the  basis  used  to 
assign  values  to  particular  exposure 
assumptions.  The  Agency  attempted  to 
assign  reasonable  worst-case  values  or 
typical-case  values  (where  appropriate) 
to  the  factors  in  the  equations  used  to 
assess  the  three  alternate  exposure 
pathways.  A  value  was  assigned 
whenever  the  Agency  identified  a 
widely  accepted  value  used  in  exposure 
assessments.  For  example,  the  Agency 
assigned  a  value  of  23  cubic  meters  per 
day  to  the  respiratory  volume  factor 
used  in  the  inhalation  exposure  equation 
described  in  Section  II.A.2.b:  this  is  a 
widely  accepted  value.'  Numerous 
factors,  however,  did  not  have  widely 
accepted  values.  Because  each  of  the 
exposure  scenarios  used  in  the 
evaluation  of  Lederle's  waste  had  one  or 
more  factors  that  did  not  have  widely 
accepted  values,  the  Agency  used  a  two- 
tiered  strategy  in  the  exposure 
assessment.  Initially,  overly 
conservative  values  were  assigned  to 
the  exposure  assumptions  for  any 
parameter  in  the  exposure  analysis 
equation  for  which  a  widely  accepted 
value  could  not  be  identified.  This 
resulted  in  an  unreasonably 
conservative  (i.e.,  screening)  analysis.  If 
the  waste  passed  the  screening  analysis 
for  an  exposure  pathway,  then  an  in- 
depth  analysis  would  not  be  required  as 
the  waste  would  clearly  be  non- 
hazardous.  If  the  waste  failed  the 
screening  analysis,  a  more  reasoned 
analysis  [i.e.,  where  more  reasonable 
values  were  assigned  to  each  factor  in 
the  exposure  equation)  was  pursued. 
The  Agency  believes  that  the  two-tiered 
analysis  employed  is  appropriate  for 
assessing  the  potential  effects  of  the 
petitioner's  composted  waste.  The 
Agency  does  not  claim  that  the 


'  Inlemalional  Commission  on  Radiological 
Proleclion.  Report  of  the  Tosh  Group  on  Reference 
Man.  New  York:  Pergammon  Press.  October  1974,  p 
346. 


assumptions  used  for  this  assessment 
are  appropriate  for  all  cases. 

In  the  following  discussions  of  the 
exposure  assessments,  each  assumption 
is  identified  as  being  a  typical-case  or  a 
reasonable,  absolute,  or  impossible 
wort-case  assumption.  These 
designations  are  specific  to  the  exposure 
assessments  of  Lederle's  waste.  The 
overly  conservative  values  chosen  for 
the  screening  analysis  represent 
absolute  or  impossible  worst-case 
assumptions. 

Typical-case  or  reasonable  worst-case 
assumptions  were  used  when  widely 
accepted  values  were  available.  An 
absolute  worst-case  assumption 
represents  a  value  at  the  extreme  end 
(i.e.,  most  conservative  with  regard  to 
protecting  human  health)  of  a  range  of 
possible  values.  Absolute  values  were 
used  in  the  screening  analysis  where  it 
was  possible  to  identify  an  accepted 
range  of  values  for  a  factor.  An 
impossible  worst-case  assumption 
represents  a  value  so  extreme  that  it  is 
beyond  the  range  of  possible  values. 
Impossible  values  were  used  where  it 
was  not  possible  to  identify  an  accepted 
range  of  values  for  a  factor.  For 
example,  lacking  a  widely  accepted 
reasonable  worst-case  value  for  the 
frequency  of  exposure  to  composted  soil 
through  an  ingestion  pathway,  the 
Agency  was  confronted  with  a  wide 
range  of  possible  values  depending  on 
the  number  of  years  a  person  would  be 
expected  to  spend  at  a  residence,  the 
amount  of  time  spent  away  from  the 
home,  and  the  number  of  days  a  person 
could  not  ingest  a  given  quantity  of  soil 
[e.g.,  because  of  illness).  Rather  than 
attempt  to  pinpoint  the  extreme  end  of 
the  range  of  possible  values,  the  Agency 
chose  to  assume  that  a  person  would 
ingest  compost  bearing  soil  every  day  of 
his  or  her  life.  Because  a  value  assuming 
daily  exposure  over  a  70-year  lifespan  is 
beyond  the  range  of  possible  values,  it  is 
labeled  an  impossible  worst-case 
assumption. 

The  specific  exposure  assessmsent 
equations  used  to  evaluate  the  three 
routes  of  exposure  are  presented  below. 

(a)  Ingestion.  The  Agency  performed  a 
screening  analysis  to  determine  whether 
an  ingestion  exposure  pathway 
warranted  closer  investigation.  The 
analysis  employed  reasonable  worst- 
case  or  typical-case  assumptions  where 
appropriate  and  unreasonably 
conservative  values  [e.g.,  impossible 
assumptions)  for  those  factors  which 
lacked  widely  accepted  standards.  This 
combination  of  reasonable  and 
unreasonable  worst-case  assumptions 
resulted  in  an  exposure  assessment  that 
is  overly  conservative.  The  petitioned 
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waste  passed  Ihis  analysis  for  the 
ingestion  pathway:  therefore,  the 
Agency  concluded  that  ingestion  of  the 
composted  sludge  is  not  likely  to  pose  a 
threat  to  human  health. 

To  calculate  the  exposure  rate  due  to 
the  ingestion  of  the  composted  waste, 
the  Agency  used  the  following 
assumptions: 

•  A  person  would  ingest  100  mg  of  soil  per 
day.^  The  choice  of  a  100  mg  per  day 
ingestion  rate  represents  a  typical-case 
assumption.  The  ingestion  rate  assumed  by 
the  Agency  does  not  account  for  pica.  A 


small  fraction  of  children  between  the  ages  of 
2  and  6  years  exhibit  pica  tendencies, 
consuming  up  to  5  grams  of  soil  per  day.  The 
Agency  has  not  assumed  pica  behavior 
because  it  is  pathological  and  is  not 
representative  of  the  population  at  large. 
That  is,  a  pica  assumption  would  not  be 
reasonable  worst-case. 

•  A  person  would  ingest  this  amount  of 
composted  waste  every  day  of  his  or  her  life. 
This  is  an  impossible  worst-case  scenario. 

•  The  soil  ingested  would  contain  the  same 
concentration  of  hazardous  constituents  as 
the  composted  sludge.  This  is  an  absolute 
worst-case  assumption. 


•  All  of  the  contaminants  ingested  would 
be  absorbed  into  the  body  [i.e.,  the  ingestion 
rate  equals  the  exposure  rate).  This  is  an 
absolute  worst-case  assumption. 

Using  these  assumptions,  the  Agency 
calculated  the  ingestion  exposure  rates 
for  the  EP  toxic  metals,  nickel,  cyanide, 
and  the  organic  constituents  detected  in 
the  composted  sludge  and  filter  press 
sludge.  For  example,  the  ingestion 
exposure  rate  for  levels  of  arsenic  in  the 
composted  sludge  (reported  as  8.6  mg/ 
kg)  was  calculated  as  follows: 


8 . 6  mq   T  100  mq  soil  |  

kg  soil  *  day     *  lo 


kg 


^ 


=   8.6  X  10 


mg 


-4 


mg/day 


The  ingestion  exposure  rates  for  each 
of  these  constituents  were  then 
compared  with  the  health-based  levels 
used  in  delisting  decision-making  for 
each  constituent.  The  regulatory  levels 
were  calculated  from  reference  doses 


(RfDs),  risk  specific  doses  (RSDs),  or 
maximum  contaminant  levels  (MCLs).  A 
70  kg  body  weight  was  used  to  convert 
RfDs  and  RSDs  to  units  of  mg/day.  A  2 
liter  per  day  water  consumption  rate 
was  used  to  convert  MCLs  to  units  of 


mg/day.  These  levels  are  specific  to  an 
oral  exposure  route  and,  therefore,  are 
appropriate  to  an  ingestion  exposure 
analysis.  The  results  of  these 
calculations  are  presented  in  Table  1. 


Table  1.— Exposure  From  Ingestion 


Constituents 

Total  constituent 
analyses  (mg/kg) 

1          Levels  of 
Ingestion  exposure  ;          regulatory 
rate  (mg/day)            concern  '  (mg/ 
day) 

Arsenic 

8.6 
38 

<3 

9.1 
36 
0.89 

23 

<5 

<1 
1.6 
0.6 
0.59 
«11 

«3.1 

2  1  3 

86.  10-< 
38x10-' 
3.0x10-' 
9.1x10-* 
3.6^10  ' 
8.9^10-» 
2.3x10-' 
5  0x10-« 
I.OxlO-* 
1.6x10-* 
6.0x10-' 
5  9xl0-» 
1  1x10-' 
3  1x10-* 
1  3x10"' 

0.1 

Barium 

2 

Cadmium 

ooe 

Chromium 

01 

Lead 

0  1 

Mercury 

0  004 

Nickel 

1 

Selenium 

0.02 

Silver 

01 

Cyanide 

1 

MIBK 

4 

Carbon  Disulfide 

7 

Phenol 

3 

Toluene 

20 

Xylene 

100 

docket 


NOTE:  < :  Denotes  concentrations  t)elow  the  detection  limit. 

'  See  "Docket  Report  on  Health-Based  Regulatory  Levels  and  Solubilities  Used  in  the  Evaluation  of  Delisting  Petitions,' 

•  From  total  constituent  analyses  of  the  primary  filter  press  sludge. 


June  8,  1 988.  located  in  the  RCRA  public 


In  this  and  subsequent  analyses,  the 
highest  constituent  concentrations  in  the 
composted  waste  were  used  in  the 
calculations  except  for  phenol,  toluene, 
and  xylene.  These  latter  three 
compounds  were  detected  in  the  filter 
press  sludge  but  not  in  the  composted 
sludge.  The  exposure  analysis  equation 
was  applied  to  the  filter  press 
concentrations  of  these  constituents  to 


'  Superfund  Public  Health  Evaluation  Manual. 
EPA-540/1-861060  (OSWER  Directive  9285.4-1). 
October  1986.  p.  D-2. 


determine  whether  they  would  pose  a 
health  risk. 

The  exposure  rates  for  all  of  the 
constituents  are  well  below  the  health- 
based  levels.  The  screening  analysis 
demonstrates  that  even  using  some 
unreasonable  worst-case  assumptions 
Lederle's  waste  does  not  pose  a  threat 
to  human  health  from  an  ingestion  route, 


thereby  obviating  the  need  for  a  more 
in-depth  analysis. 

(b)  Inhalation  of  Suspended  Particles. 
The  inhalation  rate  of  four  constituents 
(arsenic,  cadmium,  chromium,  and 
nickel)  computed  using  the  screening 
analysis  exceeded  the  health-based 
level  indicating  that  this  pathway 
warranted  further  investigation. 
Therefore,  the  Agency  determined  it 
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was  necessary  to  perform  a  more  in- 
depth  analysis  for  this  exposure  route. 
The  Agency  replaced  the  unreasonable 
worst-case  or  typical-case  assumptions 
used  in  the  screening  analysis  with 
reasonable  worst-case  or  typical-case 
assumptions  deemed  appropriate  for 
Lederle's  disposal  scenario.  This  more 
reasoned  analysis  indicated  that 
exposure  through  inhalation  of 
suspended,  composted  sludge  waste 
particles  is  not  likely  to  pose  a  threat  to 
human  health. 

The  more  reasoned  analysis  used  the 
following  assumptions  to  calculate  the 
exposure  rate  due  to  the  inhalation  of 
suspended  particles: 

•  The  concentration  of  suspended 
particulate  matter  in  air  was  assumed  to  be 
0.075  mg/m'.  EPA's  Office  of  Air  Quality 
Planning  and  Standards  indicated  that  95 
percent  of  the  2.044  sites  monitored 
nationally  reported  total  suspended 
particulates  (TSP)  concentrations  of  0.075 


mg/m"  or  lower.'  The  Agency,  therefore, 
believes  that  this  is  a  reasonable  worst-case 
assumption. 

•  The  concentration  of  the  hazardous 
constituents  in  the  suspended  particulate 
matter  was  assumed  to  be  the  same  as  the 
concentration  of  hazardous  constituents  in 
the  composted  sludge.  This  assumption  is 
appropriate  to  this  expo^sure  assessment 
because  no  other  source  of  suspended 
particulate  matter  (e.g..  an  incinerator)  is 
under  investigation.  This  is  an  absolute 
worst-case  assumption. 

•  The  fraction  of  inhaled  particulates  that 
would  be  absorbed  into  the  lungs  would  be 
12.5  percent.  The  remaining  87.5  percent 
would  be  exhaled  (25  percent)  or  eliminated 
from  the  respiratory  passages  and  swallowed 
(62.5  percent).*  This  is  a  reasonable  worst- 
case  assumption. 


'EPA.  National  Air  Quality  and  Emissions 
Trends  Report  1986.  EPA  45074-86-001.  Februar>' 
1988.  p.  3-6. 

'EPA.  Risk  Analysis  of  TCDD  Contaminated  Soil. 
EPA-600/8-e4-031.  ^k)vembe^  19»4.  p.  20. 


•  A  moderately  active  person  breathes  23 
m'  of  air  per  day.'  This  is  a  reasonable 
worst-case  assumption. 

•  A  person  would  be  exposed  to  this 
concentration  of  suspended  waste 
particulates  on  the  262  days  per  year  that 
climatic  conditions  favor  dust  emissions.  A 
person  would  remain  at  the  residence  80 
percent  of  the  time  over  a  70-year  lifespan.* 
This  a  reasonable  worst-case  assumption. 

Using  these  assumptions,  the  Agency 
calculated  the  inhalation  exposure  rates 
for  the  EP  toxic  metals,  nickel,  cyanide, 
and  the  organic  constituents  detected  in 
the  composted  sludge  and  filter  press 
sludge.  For  example,  the  inhalation 
exposure  rate  for  levels  of  arsenic  in  the 
composted  sludge  (reported  as  8.6  mg/ 
kg)  was  calculated  as  follows: 


^International  Commission  on  Radiological 
Protection.  Report  of  the  Task  Group  on  Reference 
Man.  New  York:  Per^ammon  Press.  Ortober  1984,  p. 
346. 

'EPA.  Risk  Analynis  of  TCDO  Contaminated  Soil. 
p.  17 


f 


8.6  mo   I  0.075  ma  |  0.125  (  23  m' 
»il  *    UP     t       \      day 


kg  SO] 


262  days  f  0.8   k 

365  days  ^       10° 


->^ 


=  1.1  X  10 


-6 


mg 


mg/day 


01 

2 

002 

0  1 

0.1 

0004 

1 

0.02 

0.1 

1 

4 

7 

3 

20 

100 

These  inhalation  exposure  rates  were 
then  compared  with  the  health-based 
level  for  each  constituent.  The  health- 
based  levels  were  calculated  from 
available  inhalation-based  RSDs  for 


arsenic,  cadmium,  chromium,  and  nickel. 
In  the  absence  of  an  established 
inhalation  level,  an  oral  MCL,  RfU,  or 
RSD  was  used.  The  extremely  low 
regulatory  levels  for  arsenic,  cadmium. 


chromium,  and  nickel  derive  from  their 
higher  carcinogenic  potency  from  an 
inhalation  route.  The  results  of  these 
calculations  are  presented  in  Table  2. 


Tabi^  2.— Exposure  From  Inhalation  of  Suspended  Particles 


Constituents 


Total  constituent 
analyses  (mg/kg) 


Intialation 

exposure  rate 

(mg/day) 


Levels  ot 

regulatofy 

concern  '  (mg/ 

day) 


Arsenic - 

Banum ;. 

Cadmium ._ 

Ctiromium 

Lead 

Mercury 

Nickel ..: 

Selenium. .,..• 

Silver. 

Cysuiide 

M1BK 

Carbon  disulfide.. 

Pnenol 

Toluene 

Xylene 


66 

38 

<3 
91 

36 
089 

23 

<5 

<1 
1  6 
06 
059 
«  11 

'3.1 

M.3 


1.1x10 

4.7x10- 

3.7x10- 

1.1x10- 

4  5x10 

1.1x10 

2.8x10 

6.2x10- 

1  2x10- 

20x10- 

74x10 

7.3x10 

1.4x10 

3.8k10 

1  6,»  10 


5.3x10 
2 

1  3v10 
1  9-  10 
01 
C004 
96-  10 
0  02 
01 
1 
4 
7 
3 
20 
100 


Note   <:  Denotes  concentrations  t)elow  the  detection  limit  r>   .    .  .  i/_^     . 

'  For  iniialation-based  RSDs  used  to  calculate  healtivbased  levels  for  arsenic,  cadmium,  chromium,  and  nickel  see  ••CaTCinogenic  Risk  Assessment  venticatwi 
Endeavor  (CRAVE)  Risk  Estimate  for  Carcinogenicitv,  Office  of  Healtti  and  Environmental  Assessment.  Environmental  Gnteria  and  Assessment  Office.  Cincinnati.  OH. 
1988  For  oral  MCLs.  RtDs,  RSDs  used  to  calculate  the  heatih-based  levels  for  tfie  remaining  constituents,  see  "Docket  Report  on  Health-Based  Regulatory  Levels 
and  Solutntities  Used  In  the  Evaluation  of  Delisting  Petitions.    June  8.  1988,  located  in  the  RCRA  public  docket 

'■'  From  total  constituent  analyses  of  the  primary  filter  press  sludge 
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The  exposure  rates  for  these 
constituents  are  well  below  the  health- 
based  levels.  The  reasonable  worst-case 
analysis  demonstrates  that  Lederle's 
waste  does  not  pose  a  threat  to  human 
health  from  an  inhalation  pathway. 

The  Agency  also  determined  whether 
the  ingestion  of  hazardous  constituents 
eliminated  from  the  respiratory  pathway 
[i.e..  the  62.5  percent  of  inhaled 
particulates  that  are  eliminated  and 
swallowed)  would  significantly  impact 
the  ingestion  exposure  analysis.  These 
calculations  indicated  that,  although  the 
respiratory  tract  elimination  and 
subsequent  ingestion  of  inhaled 
particulates  would  be  5  times  greater 
than  the  amount  absorbed  into  the 
lungs,  the  inhalation  contribution  to  the 
ingestion  pathway  would  be 
insignificant  (3  orders  of  magnitude 
lower  than  the  amount  directly 
ingested). 

(c)  Derma/  Absorption  of  Organic 
Constituents.  The  Agency  performed  a 
screening  analysis  to  determine  whether 
this  exposure  pathway  warranted  closer 
investigation.  The  analysis  employed 


reasonable  worst-case  or  typical-case 
assumptions  where  available  and 
unreasonably  conservative  values  (e.g., 
impossible  assumptions)  for  those 
factors  which  lacked  widely  accepted 
standards.  This  combination  of 
reasonable  and  unreasonable  worst- 
case  assumptions  resulted  in  an 
exposure  assessment  that  is  overly 
conservative.  The  petitioned  waste 
passed  this  analysis  for  the  dermal 
absorption  pathway;  therefore,  the 
Agency  concluded  that  exposure 
through  dermal  absorption  via  handling 
the  composted  waste  is  not  likely  to 
pose  a  threat  to  human  health. 

The  Agency  calculated  the  daily 
intake  of  hazardous  constituents  through 
dermal  absorption  using  the  following 
assumptions: 

•  The  overall  daily  contact  rate  would  be 
1.5  mg  of  soil  per  cm'  of  exposed  skin.'  This 
is  a  reasonable  worst-case  assumption. 


'  The  determination  of  an  overall  daily  contact 
rale  was  suggested  by  EPA.  Risk  .Analysis  of  TCDD 
Contaminated  Soil.  p.  26.  by  using  soil 
accumulation  results  presented  in  "Exposure  to 
L.ead  by  the  Oral  and  Pulmonary  Routes  of  Children 
Living  in  the  Vicinity  of  a  Primary  Lead  Smeller." 
Roels.  Harry  et  al..  Environmental  Research,  Vol.  22, 
pp.  81-94  (1960). 


•  The  exposed  surface  area  of  an  adult 
wearing  a  short-sleeved,  open-necked  shirt, 
pants,  and  shoes  with  no  gloves  or  hat  is 
2,940  cm^.*  This  is  a  typical-case  assumption. 

•  The  accumulated  soil  would  be  pure 
composted  waste;  there  would  be  no  dilution 
with  ordinary  topsoil.  This  is  an  absolute 
worst-case  assumption. 

•  All  of  the  organic  constituents  present  in 
soil  that  accumulate  on  an  exposed  person's 
skin  would  be  absorbed.  This  is  an  absolute 
worst-case  assumption. 

•  An  adult  would  be  exposed  to  the 
composted  waste  every  day  of  his  or  her  life. 
This  is  an  impossible  worst-case  assumption. 

Using  these  assumptions,  the  Agency 
calculated  dermal  absorption  rates  for 
MIBK  and  carbon  disulfide,  the  two 
organic  constituents  that  were  present 
at  detectable  levels  in  the  composted 
sludge.  For  example,  the  dermal 
absorption  rate  for  levels  of  carbon 
disulfide  in  the  composted  sludge 
(reported  as  0.59  mg/kg)  was  calculated 
as  follows: 


"  The  value  cited  was  obtained  from  EPA.  Risk 
Analysis  of  TCDD  Contaminated  Soil.  p.  26.  The 
original  source  is  Sendroy.  \.  and  Cecchini.  LP., 
"Determination  of  Human  Body  Surface  Area  from 
Height  and  Weight,"  |.  of  Appl.  Physiology,  7(]):l-l2 
(1954). 


0.59 


kg   so 


mg    T    1.5    rriq 
il    ^         cnr 


soil    T    2,940   cm' 


day 


Wo 


mg 


=  0.0026  mg/day 


Dermal  absorption  rates  were  also 
calculated  for  phenol,  toluene,  and 
xylene  (which  were  detected  only  in  the 
filter  press  sludge]  using  total 
constituent  analysis  data  to  determine 
whether  these  constituents  might  pose  a 
threat  to  human  health.  These  dermal 


absorption  rates  were  then  compared  to 
the  health-based  level  for  each  organic 
constituent.  The  health-based  levels  are 
specific  to  an  oral  exposure  route. 
Although  standards  for  dermal  exposure 
would  likely  be  much  higher,  the  Agency 


has  opted  to  use  the  more  conservative 
oral  levels  to  be  consistent  with  the 
premise  that  the  screening  analysis  is  an 
unreasonable  worst-case  analysis.  The 
results  of  these  analyses  are  presented 
in  Table  3. 


Table  3.— Exposure  From  Dermal  Absorption 


Constituents 

Total  constituent 
analyses  (mg/kg) 

Dermal  at>sorption 
rate  (mg/day) 

Levels  of 

regulatory 

concern  '  (mg/ 

day) 

Carbon  disulfide 

059 
0.6 
«11 
«3.1 
»1.3 

2.6x10' 
27x10' 
4.9x10' 
1.4x10-' 
57x10' 

7 

MIBK 

4 

Phenol 

3 

Toluene 

20 

Xylenes 

100 

'  See  "Docket  Report  on  Healtti-Based  Regulatory  Levels  and  SolutNlities  Used  in  tt»e  Evatuatton  of  Delisting  Petitions."  June  8,  1988.  located  m  the  RCRA  public 
docket. 

»  From  total  constituent  analyses  of  the  pnmary  filter  press  sludge. 


UMI 


As  shown  in  Table  3,  exposure  rates 
for  these  constituents  are  well  below  the 
health-based  levels.  Because  the  waste 
proved  to  be  non-hazardous  using  this 


overly  conservative  approach,  a  more 
in-depth  analysis  was  not  required. 

In  summary,  the  alternate  exposure 
analyses  demonstrate  that  Lederle's 


composted  waste  does  not  pose  a  threat 
to  human  health  due  to  ingestion, 
inhalation,  or  dermal  absorption  of 
hazardous  constituents. 
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Evaluation  of  Lederle's  Pre-compost 
Sludge.  The  composting  process  seeks  to 
reduce  the  toxicity  of  the  sludge  using 
two  mechanisms:  Biological  degradation 
and  dilution/stabilization.  Biological 
degradation  works  to  reduce  the 
concentration  of  hazardous  organic 
constituents.  Dilution  and  matrix 
stabilization  effects  from  the  mixing  of 
soil  and  organic  matter  (leaves)  with  the 
filter  press  sludge  work  to  reduce  the 
concentrations  of  both  the  organic  and 
inorganic  species.  The  composted  sludge 
is,  therefore,  likely  to  have  lower 
concentrations  of  the  hazardous 
constituents  present  in  the  filter  press 
sludge.  However,  there  is  a  possibility 
that  these  mechanisms  may  fail  to 


produce  the  expected  reduction  in  toxic 
constituent  concentrations.  A  number  of 
circumstances  could  result  in  hindered 
performance  of  these  mechanisms.  For 
example,  the  microbes  which  break 
down  the  organic  constituents  could  die 
off  during  the  winter  months.  The 
Agency  investigated  the  impacts  of  a 
complete  break  down  of  these 
mechanisms  using  the  same  alternate 
exposure  pathway  analysis 
methodologies  described  above.  Several 
constituents  were  detected  in  the 
primary  or  secondary  filter  press  sludge 
at  higher  concentrations  than  in  the 
composted  sludge  and  thus  these  levels 
were  subjected  to  the  alternate  exposure 
analyses  used  for  the  conipobted  sludge. 


The  primary  filter  press  sludge 
concentrations  of  three  of  these 
constituents  (phenol,  toluene,  and 
xylene)  were  included  in  the  original 
analyses  of  the  composted  sludge.  The 
results  of  the  alternate  exposure 
analyses  for  the  remaining  three 
compounds  (chromium,  mercury,  and 
MIBK)  detected  at  higher  concentrations 
in  the  filter  press  sludges  are  presented 
in  Table  4.  These  results  reflect  the  use 
of  the  higher  filter  press  concentrations 
as  inputs  to  the  exposure  assessment 
equations:  that  is,  the  exposure  analyses 
used  are  identical,  except  for  the  use  of 
the  filter  press  concentrations  in  place 
of  the  composted  sludge  concentrations 
in  the  calculations. 


Table  4.— Exposure  Assuming  Inadequate  Composting 


,                         Constituents 

Total  constituent 
analyses  (mg/kg) 

Exposure  rate 
(mg/day) 

Leve<s  of 

reqj.aiory 

concf-'n  1  (mg/ 

day) 

Ingestion: 

Chrofniuni                                                                 

12 
0.96 
7.3 

12 

0.96 
7.3 

7.3 

12-10^ 
1.0.10  • 
73-  10  ' 

1.2x10  * 
9  5x10  • 
72x10  ' 

32x10  ' 

0.1 

Mercury                                                                     

0  004 

MIBK          

4 

Inhalation; 

19-10 

0.004 

MIBK           ....                               

4 

DermcU  absorption: 

MIBK                  

4 

'  For  all  healtti-based  levels  except  tfie  inhalation  level  lor  chromium,  see  "Docket  Report  on  Health-Based  Regulatory  Levels  and  Solubilifces  Used  in  the 
Evaluation  of  Delisting  Petitions."  June  8.  1988.  located  in  the  RCRA  public  docket  For  tt>e  inhalation  level  for  chromium,  see  Carcinogenic  Risk  Assessment 
Verificatioo  Endeavor  (CRAVE)  Risk  Estimate  for  Carcinogenicity.  Office  of  Health  and  Environmental  Assessment.  Environmental  Criteria  and  Assessment  Office. 
Cincinnati,  OH,  1 988. 


Based  on  the  evaluation  of  organic 
constituent  and  metal  levels  in  the  filter 
press  sludge,  the  raw  sludge  would  not 
pose  a  threat  to  human  health  by  the 
three  pathways  discussed  in  today's 
notice. 

Comments  Regarding  Detection 
Limits.  In  addition  to  questioning  the 
Agency's  use  of  the  VHS  model,  the 
comnienter  questioned  the  detection 
limits  listed  for  organic  constituents  of 
concern.  The  commenter  stated  that  the 
detection  limits  presented  in  Table  4  (51 
FR  37766)  of  the  proposed  exclusion 
were  unusually  high.  The  commenter 
also  stated  that  the  Agency  did  not 
provide  the  detection  limits  associated 
with  the  analysis  for  priority  pollutants 
in  the  composted  sludge. 

The  Agency  believes  that  the  lest 
methods  employed  and  detection  limits 
encountered  in  the  analysis  of  Lederle's 
waste  are  appropriate  and  acceptable 
for  Lederle's  waste  matrix.  Consistent 
with  requirements  for  delisting  petitions, 
the  analytical  methods  used  derive  from 
the  EPA  document  entitled  Test 


Methods  for  Evaluating  Solid  Waste 
(SW-846J.  The  detection  limits 
associated  with  the  composted  sludge 
analysis  were  7.6  to  16  ppm  for  base/ 
neutral  extractables  (Method  8270),  1.7 
to  16  ppm  for  acid  extractables  (Method 
8270),  1.7  to  16  ppm  for  acid  extractables 
(Method  8270),  0.1  to  0.4  ppm  for 
pesticides  (Method  8080),  and  0.5  ppm 
for  purgeables  (Method  8240).  The 
vegetable  matter  and  oil  and  grease 
content  of  the  composted  sludge 
contributed  to  the  relatively  high 
detection  limits  encountered.  The 
presence  of  a  number  of  aliphatic 
compounds  in  the  composted  sludge 
samples  (documented  in  the  spot-check 
report:  ERCO/Energy  Resources  Co., 
Inc..  Sampling  Mission  «3,  Lederle 
Laboratories,  Pearl  River  NY,  Draft 
Report,  February  1984)  resulted  in 
chromatographic  baseline  elevation, 
making  analyses  of  the  GC  results  more 
difficult  and  increasing  detection  limits. 
That  is,  pure  extract  could  not  be  run 
through  the  column  because  certain 
compounds  were  present  at 
concentrations  which  could  damage  the 


column:  the  extract  was  diluted  and  the 
extract/diluent  mixture  was  injected 
into  the  column.  The  amount  of  diluent 
necessary  varied  according  to  the 
concentration  of  the  compounds  that 
could  damage  the  column  and  the 
detection  limits  increased  proportionally 
with  the  rate  of  dilution.  As  expected, 
the  detection  limits  varied  between 
samples  collected  from  the  filter  press 
and  the  compost  pile  and  were  higher 
than  what  would  be  expected  from 
"clean"  wastes.  The  Agency  is  not 
indicating  that  these  limits  are 
appropriate  detection  limits  for  all 
petitioners,  but  for  Lederle's  particular 
waste  matrix  these  limits  are  adequate. 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal 
and  the  responses  to  public  comment, 
the  Agency  believes  that  the  filter  press 
sludge  and  the  composted  sludge  are 
non-hazardous  and  as  such  should  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  granting  a  final 
exclusion  to  Lederle  Laboratories  for  its 
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wastewater  treatment  sludges  (EPA 
Hazardous  Waste  Nos.  F003  and  F005) 
generated  at  Lederle's  Pearl  River,  New 
York  facility.  The  exclusion  remains  in 
effect  unless  the  wastes  vary  from  those 
originally  described  in  the  petition  [i.e., 
the  wastes  are  altered  as  a  result  of 
changes  in  the  manufacturing  or 
treatment  processes). 

Dehsted  wastes  must  be  managed  in 
accordance  with  the  same  applicable 
Federal  and  State  regulations  as  other 
industrial  non-hazardous  wastes. 
Therefore,  when  the  Agency  delists  a 
petitioned  waste,  the  generator  of  the 
waste  must  either  treat,  store,  or  dispose 
of  the  waste  in  an  on-site  or  an  off-site 
storage,  treatment,  or  disposal  facility, 
either  of  which  complies  with  State 
regulations  for  permitting,  licensing,  and 
management  of  municipal  or  industrial 
solid  waste.  Alternatively,  a  delisted 
waste  may  be  delivered  to  a  facility 
which  beneficially  uses  or  reuses,  or 
legitimately  recycles  or  reclaims  the 
waste;  or  treats  the  waste  prior  to  such 
beneficial  use,  reuse,  recycling,  or 
reclamation. 

In  Lederle's  case,  State  regulations 
(6NYCRR  Part  360)  permit  restricted  use 
of  composted  sludge  as  a  soil 
amendment.  The  New  York  State 
Department  of  Environmental 
Conservation  will  continue  to  regulate 
the  delisted  waste  under  Case  II  of  Part 
360  which  specifies  that  the  compost  (a) 
must  not  be  available  to  the  general 
public,  (b)  must  be  used  to  establish 
final  vegetative  cover  on  a  landfill  or 
other  publicly-owned  lands  dedicated  to 
non-agricultural  uses,  (c)  will  be  tested 
to  determine  whether  metals 
concentrations  render  the  compost 
unsuitable  for  land  application,  and  (d) 
must  be  applied  in  accordance  with  the 
"Solid  Waste  Management  Facilities 
Guidelines"  on  land  application  with 
regard  to  site  separation  distances  (500 
feet  from  the  nearest  private  residence) 
and  application  practices  (application 
rates  not  to  exceed  vegetation  nutrient 
requirements).  Thus,  Lederle's  wa'^'f 
management  practices  must  comply 
with  the  stipulations  presented  in  the 
preceding  paragraph. 

While  the  State  of  New  York  provides 
a  mechanism  for  Lederle's  distribution 
of  their  composted  sludge,  other  states 
are  not  obliged  to  do  so.  If  Lederle's 
composted  sludge  is  transported  outside 
the  State  of  New  York,  the  waste  will  be 
subject  to  appropriate  state  and  local 
regulations  regarding  the  transport  and 
use  of  industrial  wastewater  treatment 


sludge.  For  example,  if  the  waste  were 
transported  to  New  Jersey  for  disposal, 
the  facility  would  be  required  to  obtain 
a  N)PDES  permit  which  similarly 
restricts  disposal. 

III.  Limited  Effect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  being  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA,  regulatory 
requirements  that  are  more  stringent 
than  EPA's  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
that  prohibits  a  Federally  issued 
exclusion  from  taking  effect  in  the  State. 
Since  a  petitioner's  waste  may  be 
regulated  under  a  dual  system  [i.e.,  both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  their  State  regulatory  authority 
to  determine  the  regulatory  status  of 
their  wastes  under  State  law. 

IV.  Effective  Date 

This  rule  is  effective  immediately. 
Although  Subtitle  C  regulations 
normally  take  effect  six  months  after 
promulgation  (RCRA  section  3010(b)], 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here  since 
this  rule  reduces,  rather  than  increases, 
the  existing  requirements  for  persons 
generating  hazardous  wastes.  In  light  of 
the  unnecessary  hardship  and  expense 
that  would  be  imposed  on  this  petitioner 
by  an  effective  date  six  months  after 
promulgation,  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  Section  3010, 
EPA  believes  that  this  exclusion  should 
be  effective  immediately.  These  reasons 
also  provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Administrative  Procedures  Act, 
pursuant  to  5  U.S.C.  553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  grant  of  exclusion  is  not 
major  since  its  effect  is  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 


regulations.  This  reduction  is  achieved 
by  excluding  wastes  generated  at  a 
specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  wastes  as  non- 
hazardous.  There  is  no  additional 
impact,  therefore,  due  to  today's  rule. 
This  rule  is  not  a  major  regulation, 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 

final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  a 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 
certify  that  this  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal,  Recycling. 

Authority:  Sec.  3001  RCRA,  42  U.S.C.  6921. 

Date:  July  25. 1988. 
Jeffery  D.  Denit, 
Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows; 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sec.  1006,  2002(a),  3001.  and  3002 
of  the  Solid  Waste  Disposal  Act.  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976.  as  amended  (42  U.S.C.  6905, 
6912(a).  6921.  and  6922). 

2.  In  Appendix  IX,  add  to  table  1  the 
following  wastestreams  in  alphabetical 
order: 


UMI 


Federal  Register  /  Vol.  53,  No.  148  /  Tuesday,  August  2,  1988  /  Rules  and  Regulations  29045 


Appendix  X — Wastes  Excluded  Under 
§  260.20  and  §  260^2 


Table  i— Waste  Excluded  from  Non-specific 
Sources 

Facility        Address  Waste  description 


Ledofle       Pearl 
Lab-  River, 

oratones      NY. 


Spent  non-halogenated  sol- 
vents and  still  tx}ttoms 
(EPA  Hazardous  Waste 
Nos  F003  and  F005)  gen- 
erated from  ttie  recovery 
of  the  following  solvents; 
Xylene,  acetone,  ettiyl  ac- 
etate, ethyl  ether,  methyl 
Isobutyl  ketone,  n-t)utyl  ai- 
cofiol,  cydohexanone, 
methanol,  toluene,  and 
pyndine  alter  [insert  publi- 
cation datel.  Exclusion  ap- 
plies to  primary  and  sec- 
ondary filter  press  sludges 
and  compost  soils  gener- 
ated from  tfiese  sludges. 


[FR  Doc.  88-17335  Filed  8-1-88:  8:45  am| 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-7 

(FPMR  Temp.  Reg.  A-30,  Supp.  3] 

Use  Of  Contract  Airllne/Rall  Passenger 
Service  Between  Selected  Cities/ 
Airports 

agency:  Federal  Supply  Service.  GSA. 
action:  Temporary  regulation. 

summary:  FPMR  Temp.  Reg.  A-30 
prescribes  policies  and  procedures 
governing  the  use  of  U.S.  certificated  air 
carriers  and  rail  carriers  under  contract 
with  the  General  Services 
Administration  (GSA)  to  furnish 
passenger  services  to  Federal  employees 
and  other  persons  authorized  to  travel  at 
Government  expense  between  selected 
cilies/airports.  This  supplement 
incorporates  changes  in  the  carrier 
contracts  effective  February  1, 1988. 
Supplements  1  and  2  are  canceled  and 
the  expiration  date  of  FPMR  Temp.  Reg. 
A-30  is  extended  to  January  31, 1989. 
Attachment  A  of  this  regulation  is 
amended  as  follows:  Par.  3  is  revised  to 
change  the  criteria  for  exempt  persons. 
Subpar.  a  of  par.  6  is  revised  to  correct 
the  reference  to  subpar.  "g"  to  read  "h," 
and  the  reference  to  'Traffic" 
Management  Centers  to  read  "Travel" 
Management  Centers.  Subpar.  h  of  par.  6 
is  revised  for  editorial  reasons.  In  the 
caption  of  par.  7,  reference  to  "Traffic" 
Management  Centers  is  revised  to  read 
"Travel"  Management  Centers.  Par.  10  is 


revised  by  adding  a  reference  to 
travelers  of  the  uniformed  servicps. 

DATES:  Effective  date:  August  2. 1988. 

Expiration  date:  January  31, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Stright,  Director,  Travel  and 
Transportation  Management  Division 
(FBT);  telephone  FTS  557-1261  or 
commercial  703-557-1261. 
SUPPLEMENTARY  INFORMATION:  The 

General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  to  consumers  or 
others,  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-7 

Government  employees.  Government 
property  management.  Motor  vehicles, 
.  Travel,  Travel  allowances.  Travel  and 
transportation  expenses. 

Autliority:  Sec.  205(c).  63  Stat.  390:  40 
U.S.C.  486(c). 

In  41  CFR  Chapter  101,  supplement  3 
is  added  to  the  appendix  at  the  end  of 
Subchapter  A  to  read  as  follows: 

Federal  Property  Management  Regulations, 
Temporary  Regulation  A-30,  Supplement  3 

July  14, 1988 

To;  Heads  of  Federal  agencies. 

Subject:  Use  of  contract  airline/rail 
passenger  service  between  selected  cities/ 
airports. 

1.  Purpose.  This  supplement  incorporates 
changes  in  the  carrier  contracts  effective 
February  1, 1988.  Supplements  1  and  2  are 
canceled  and  the  expiration  date  of  FPMR 
Temp.  Reg.  A-30  is  extended  to  January  31. 
1989. 

2.  Effective  date.  This  regulation  is 
effective  August  2, 1988. 

3.  Expiration  dote.  This  regulation  expires 
January  31, 1989. 

4.  Explanation  of  changes. 

a.  The  expiration  date  in  par.  3  of  the 
regulation  is  revised  to  January  31. 1989. 

b.  Par.  3  of  attachment  A  is  revised  to  read 
as  follows: 

3.  Applicability. 

a.  This  regulation  is  mandatory  for  all 
executive  agencies  (except  the  Department  of 
Defense  (DOD))  and  other  Federal  agencies 
subject  to  the  authority  of  the  Administrator 
of  General  Services  under  section  201  of  the 
Federal  Property  and  Administrative  Services 


Act  of  1949.  as  amended  (40  U.S.C.  481).  and  5 
U.S.C.  5701  and  5721  et  seq.  (Uniformed 
members  and  civilian  employees  and  DOD 
are  subject  to  the  procedures  established  in 
the  Military  Traffic  Management  Regulations 
AR  55-355/NAVSUPINST  4600.70/MCO 
P4600.14A/DLAR  4500.3.) 

b.  The  following  persons  are  exempt  from 
the  mandatory  use  of  this  regulation: 
however,  they  are  authorized  to  obtain 
services  under  this  regulation  at  the  option  of 
the  contractors  when  seating  space  is 
available: 

(1)  Uniformed  members  of  the  U.S.  Coast 
Guard: 

(2)  Members  and  employees  of  the  U.S. 
Congress: 

(3)  Employees  of  the  judicial  branch  of  the 
Government: 

(4)  Employees  of  the  U.S.  Postal  Service: 

(5)  Foreign  service  officers; 

(6)  Employees  of  any  agency  having 
independent  statutory  authority  to  prescribe 
travel  allowances  and  who  are  not  subject  to 
the  provisions  of  5  U.S.C.  5701  through  5709: 
and 

(7)  Eligible  contractors  working  for  the 
Government,  including: 

(a)  Contractors  working  under  cost 
reimbursable  contracts  or  other  types  of 
contracts  involving  direct  travel  costs  to  the 
Government:  or 

(b)  Contractors  working  for  the 
Government  at  specific  sites  under  special 
arrangements  with  the  applicable  contracting 
agency,  and  which  are  wholly  funded  at  such 
sites  through  Congressional  appropriations 
(e.g..  Government-owned,  contractor- 
operated  (GOCO),  federally  funded  research 
and  development  (FFRDC),  or  management 
and  operating  (M&O)  contracts). 

Note. — Each  contracting  agency  is 
responsible  for  identifying  contractor 
eligibility  and  authorization  for  GSA  contract 
fares. 

c.  Par.  6  of  attachment  A  is  revised  to  read 
as  follows: 

6.  Procedures  for  obtaining  service. 

a.  Except  as  provided  in  subpars.  b,  c.  and 
h  of  this  paragraph,  contract  airline/rail 
passenger  service  shall  be  ordered  by  the 
issuance  of  a  U.S.  Government 
Transportation  Request  (GTR)  (Standard 
Form  1169).  either  directly  to  contractors  or 
indirectly  to  Travel  Management  Centers 
(TMCs)  established  by  GSA  as  provided  in 
FPMR  Temp.  Reg.  A-24.  (See  par.  7  on  the  use 
of  TMCs.) 

b.  Agencies  and  departments  participating 
in  GSA's  travel  and  transportation  expense 
payment  system  are  authorized  to  use  GSA 
contractor-issued  charge  cards  to  the  extent 
provided  in  FPMR  Temp.  Reg.  A-25  and 
supplements  thereto.  These  charge  cards  may 
be  presented  to  contractors.  TMCs,  airline 
and  AMTRAK  ticket  counters,  or  agency 
travel  officers,  as  appropriate  and  in 
accordance  with  agency  policies  and 
procedures  implementing  the  charge  card 
program. 

c.  In  limited  circumstances  when  a  traveler 
uses  cash  to  procure  service  under  FPMR 
101-41.203-2.  the  traveler  shall  be  prepared  to 
authenticate  the  trip  as  official  travel.  When 
cash  is  used,  the  contractors  listed  in  the  FTD 
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have  the  option  of  furnishing  services  at 
either  the  contract  or  noncontract  fare.  If  only 
one  contract  is  awarded  for  a  city/airport 
pair  and  the  contractor  does  not  provide  a 
contract  fare  with  the  use  of  cash,  the 
traveler  shall  procure  service  from  a  contract 
or  noncontract  carrier  offering  the  lowest 
fare.  If  more  than  one  carrier  has  been 
awarded  a  contract  for  a  city /airport  pair,  the 
traveler  shall  observe  the  order  of  contractor 
succession  in  selecting  a  contractor  which 
provides  a  contract  fare  with  the  use  of  cash; 
if  none  of  the  contractors  provides  a  contract 
fare  with  the  use  of  cash,  the  traveler  shall 
procure  service  from  a  contract  or 
noncontract  carrier  offering  the  lowest  fare 
and  which  will  accept  cash.  Cash  or  personal 
credit  cards  shall  not  be  used  to  circumvent 
the  Govemmenfs  contracts. 

d.  When  a  reservation  for  contract  service 
is  requested,  the  fare  basis  shall  be  identiRed 

as  "YCA'  (unrestricted)  or  " CA" 

(restricted),  as  appropriate,  and  the 
contractor's  ticket  agent  shall  be  instructed  lo 
apply  the  appropriate  fare  basis  and  contract 
fare.  Agencies  using  teletype  ticketing 
equipment  shall  examine  airline  tickets  to 
determine  if  the  tickets  contain  the  correct 
fare  or  whether  they  should  be  canceled  and 
new  tickets  issued.  Tickets  picked  up  at  the 
airline  ticket  ofTice  shall  be  verified  to  ensure 
that  the  proper  fare  is  shown  on  the  ticket. 

e.  Contract  fares  apply  only  for  the  city- 
airport  pairs  named  in  the  FTD.  and  are  not 
applicable  to  or  from  intermediate  points. 
However,  the  contract  fares  are  applicable  in 
conjunction  with  other  published  fares  or 
other  contract  fares.  Contract  fares  shall  not 
be  used  for  personal  travel  taken  in 
connection  with  official  travel. 

f.  When  a  city/airport  pair  published  in  the 
FTD  indicates  that  only  one  contract  is 
awarded  and  the  contractor  subsequently 
offers  a  fare  lower  than  its  contract  fare  for 
the  same  service,  the  ordering  agency  may 
elect  to  use  the  lower  fare.  Promotional, 
restricted,  and  those  special  fares  offered  by 
the  contractor  and  applicable  only  to 
Government  employees  on  official  travel 
(commonly  known  as  status  fares)  may  be 
used  if  the  traveler  can  meet  the  qualifying 
restrictions  to  obtain  such  fares. 

g.  When  the  FTD  indicates  that  separate 
contract  fares  apply  for  specific  airports  in 
selected  cities  served  by  more  than  one 
airport,  travelers  may  (without  further 
justification)  use  the  airport  which  best  meets 
their  needs. 

h.  Eligible  contractors  (as  defined  in 
subpar.  3b(7)),  traveling  in  performance  of  a 
Government  contract  and  with  proper 
identification  from  the  contracting  agency, 
are  authorized  to  obtain  contract  fares  if  the 
carrier  contractor  agrees  to  the  arrangement. 
Carriers  may,  at  their  option,  require 
Government  contractors  to  furnish  a  GTR  or 
contract  number,  for  endorsement  purposes, 
in  conjunction  with  the  form  of  payment 
(GTR,  cash,  or  personal  credit  card).  The  FTD 
identifies  those  carriers  which  have  agreed  to 
furnish  transportation  services  at  the  GSA 
contract  fare  to  eligible  contractors. 

d.  Par.  7  of  attachment  A  is  revised  to  read 
as  follows: 

7.  Use  of  Travel  Management  Centers 
(TMCsl.  TMCs  are  commercial  offices 


operated  by  travel  agents  under  contract  with 
GSA.  These  TMCs  are  responsible  for 
providing  and  arranging  all  travel  services 
required  by  the  participating  agencies. 

a.  When  GTRs  are  used,  the  TMCs  are 
assigned  GTR  numbers  by  each  participating 
agency  and  these  GTR  numbers  shall  be 
shown  on  all  transportation  tickets  issued. 

b.  When  GSA  contractor-issued  charge 
cards  or  Government  Travel  System  (GTS) 
accounts  are  used,  travel  management 
services  will  be  furnished  as  provided  in 
FPMR  Temp.  Reg.  A-2S.  (See  the  FTD  for  the 
location  of  TMCs.) 

e.  Par.  10  of  attachment  A  is  revised  to  read 
as  follows: 

10.  Traveler  liability.  In  the  absence  of 
specific  authorization  or  approval  stated  on 
or  attached  to  the  travel  authorization  or 
travel  voucher,  a  civilian  traveler  shall  be 
responsible  for  any  difference  in  the  cost  that 
may  result  from  the  traveler's  unauthorized 
use  of  noncontract  service  or  failure  to 
observe  the  order  of  contractor  succession. 
The  traveler's  indebtedness  to  the 
Government  shall  be  the  difference  between 
the  price  of  the  service  used  and  the  lowest 
contract  fare  applicable  to  the  travel 
involved.  The  entitlement  of  a  uniformed 
services  traveler  who  fails  to  use  directed 
Government- procured  transportation  shall 
be  as  specified  in  the  Joint  Federal  Travel 
Regulations,  Volume  1. 
|ohn  Alderson, 
Acting  Administrator. 
(FR  Doc.  85-17303  Filed  ft-l-«8:  8:45  amj 
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41  CFR  Part  101-40 
[FPMR  Temp.  Reg.  G-51] 

Use  of  Carrier  Contractors  for  Express 
Small  Package  Transportation 

agency:  Federal  Supply  Service,  GSA. 
ACTION:  Temporary  regulation. 

SUMMARY:  The  provisions  of  this 
regulation  were  formerly  issued  as 
FPMR  Temp.  Reg.  A-23  and  added  to 
the  appendix  at  the  end  of  Subchapter  A 
in  41  CFR  Chapter  101.  Since  FPMR 
Temp.  Reg.  A-23  and  the  supplements 
thereto  are  transportation  oriented,  GSA 
has  determined  tJiaf  the  provisions 
governing  the  use  of  carrier  contractors 
for  express  small  package 
transportation  should  be  added  to  the 
appendix  at  the  end  of  Subchapter  G 
(entitled  "Transportation  and  Motor 
Vehicles")  in  41  CFR  Chapter  101. 
DATES:  Effective  date:  August  2, 1988. 
Expiration  date:  September  30. 1988. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Donna  M.  Stright,  Director,  Travel  and 
Transportation  Management  Division 
(FBT),  Washington,  DC  20406,  telephone 
FTS  557-1261  or  commercial  703-557- 
1216. 

SUPPLEMENTARY  INFORMATION:  GSA  has 
determined  that  this  rule  is  not  a  major 


rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  to  consumers  or 
others,  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of,  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-40 

Freight,  Government  property.  Moving 
of  household  goods.  Office  relocations. 
Transportation. 

1.  The  authority  citation  for  41  CFR 
Part  101-40  continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390:  40 
U.S.C.  486(c). 

2.  In  41  CFR  Chapter  101,  the 
following  temporary  regulation  is  added 
to  the  appendix  at  the  end  of  Subchapter 
G  to  read  as  follows: 

Federal  Property  Management  Regulations 
Temporary  Regulation  G-51 

July  7, 1988. 

To:  Heads  of  Federal  agencies. 

Subject:  Use  of  carrier  contractors  for 
express  small  package  transportation. 

1.  Purpose.  "This  regulation  prescribes 
policies,  procedures,  and  contract  rates 
applicable  to  Federal  civilian  agencies  and 
departments  when  next  day  express  small 
package  transportation  service  from  and  to 
specified  city-pairs  is  required. 

2.  Effective  date.  August  2, 1988. 

3.  Expiration  date.  September  30,  1988. 

4.  Bacliground. 

a.  The  provisions  of  this  regulation  were 
formerly  issued  as  FPMR  Temp.  Reg.  A-23 
and  added  to  the  appendix  at  the  end  of 
Subchapter  A  in  41  CFR  Chapter  101.  Since 
FPMR  Temp.  Reg.  A-23  is  transportation 
oriented,  GSA  has  determined  that  the 
provisions  governing  the  use  of  carrier 
contractors  for  express  small  package 
transportation  should  be  transferred  to  the 
appendix  at  the  end  of  Subchapter  G  (entitled 
"Transportation  and  Motor  Vehicles")  in  41 
CFR  Chapter  101.  Except  for  the  removal  of 
the  former  paragraph  13  (which  has  become 
obsolete  with  the  passage  of  time),  the 
provisions  of  FPMR  Temp.  Reg.  A-23  are 
transferred  to  Subchapter  G  without  change 
in  policy  or  procedures. 

b.  Under  section  201(a)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  use.  481(a)),  as  amended,  the 
General  Services  Administration  (GSA)  is 
responsible  for  prescribing  policies  and 
procedures  that  are  advantageous  to  the 
Government  in  terms  of  economy,  efficiency, 
or  service,  regarding  program  activities  in  the 
area  of  transportation  and  traffic 
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management.  Accordingly.  GSA  has  entered 
into  a  contract  with  the  carrier  listed  in 
attachment  A  for  the  transportation  of 
express  small  packages  from  and  to  specified 
locations  in  the  United  States  (including 
Alaska  and  Hawaii)  and  Puerto  Rico,  where 
the  contractor  or  its  agent  presently  provides 
or  will  provide  next  day  service.  In 
consideration  of  the  contract  rates  listed  in 
attachment  A  and  to  the  extent  provided  in 
this  regulation,  the  Government  has  agreed  to 
place  all  its  transportation  requirements  for 
express  small  package  service  with  the 
contractor. 

5.  Scope. 

a.  This  regulation  is  mandatory  for  all 
civilian  executive  agencies  pursuant  to 
section  2fn[a)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  461(a)),  as  amended,  and  also  may  be 
used  by  (1)  cost-reimbursable  contractors 
working  for  the  Government,  (2)  the 
legislative  and  judicial  brancheb  of  the  U.S. 
Government,  and  (3)  the  Department  of 
Defense. 

b.  Next  day  express  small  package 
transportation  is  premium  transportation. 
Therefore,  agencies  and  other  qualified  users 
shall  make  prudent  use  of  the  services 
available  under  this  regulation.  When  next 
day  service  is  not  required  to  accomplish  an 
agency's  mission,  other  less  costly  methods 
of  transportation  shall  be  used. 

6.  Definitions. 

a.  "Agency"  means  any  ordering  activity 
(including  cost-reimbursable  contractors) 
authorized  to  obtain  contractor  services  at 
the  contract  rate. 

b.  "Commercial  form"  means  a  commercial 
uniform  straight  bill  of  lading,  a  commercial 
express  receipt,  or  any  other  commercial 
instrument  constituting  a  contract  of  carriage 
subject  to  the  terms  and  conditions  set  forth 
in  Standard  Form  1103.  U.S.  Government  Bill 
of  Lading  (see  41  CFR  101-41.302-3). 

c.  "Commercial  forms  and  procedures" 
means  a  provision  whereby  shipments  are 
made  using  commercial  forms  and 
commercial  billing  procedures  instead  of 
Government  bills  of  lading  (SF 1103)  and  their 
related  billing  procedures.  (See  41  CFR  101- 
41.304-2.) 

d.  "Contractor"  means  the  contract 
awardee  listed  in  attachment  A. 

e.  "Contract  rate"  means  a  shipment  charge 
listed  in  attachment  A. 

f.  "Express  small  package"  means  a 
package  weighing  50  pounds  or  less, 
measuring  a  maximum  of  108  inches  in  length 
and  girth  combined,  and  containing  general 
commodities  except: 

(1)  fJazardous  materials  as  defined  in  49 
CFR  172.101; 

(2)  Property  of  extraordinary  value: 

(3)  Live  animals  or  plants: 

(4)  Precioi-s  metals  or  stones: 

(5)  Weapons  or  firearms; 

(6)  Liquor  or  tobacco  products; 

(7)  Currenty,  inlcuding  money  orders: 

(8)  Narcotics  or  other  controlled 
substances,  unless  otherwise  accepted  by  the 
contractor: 

(9)  Any  other  article  which  the  contractor 
prohibits  its  commercial  customers  from 
shipping:  and 


(10)  Letters,  unless  adhering  to  the  criteria 
established  by  the  U.S.  Postal  Service  as 
specified  in  subpar.  7a,  below. 

g.  "Geographical  areas"  means  locations 
lying  wholly  or  partially  within  cities,  towns, 
and  communities  identified  by  the  U.S.  Postal 
Service  national  five-digit  ZIP  code  in  the 
contractor's  service  guide  or  analogous 
listing. 

h.  "Holiday"  means  a  Federal  holiday. 

i.  "Special  service"  means  any  other 
agency-required  services,  such  as  weekend 
delivery,  escorted  courier  service,  insurance, 
proof  of  delivery,  additional  airbill  copies, 
etc.,  which,  if  requested,  will  be  subject  to 
fees  not  higher  than  those  charged  to  the 
contractor's  regular  commercial  customers. 

j.  "Standard  service"  means  pickup  and 
next  day  delivery  (including  desk  pickup  and 
desk  delivery)  between  the  hours  of  8  a.m. 
and  5  p.m..  Mondays  through  Fridays,  except 
holidays. 

7.  Applicability 

a.  The  scope  of  the  express  small  package 
contract  doe«  not  include  "letters":  i.e., 
routine  first  class  mail,  as  defined  in  U.S. 
Postal  Service  Regulations.  39  CFR  310.1 
(Private  Express  Statutes)  unless  the  letters 
are  so  "extremely  urgent"  that  the  value  or 
usefulness  of  the  letters  would  be  lost  or 
greatly  diminished  if  not  delivered  within  the 
time  liimts  noted  in  par.  (2).  below.  "Letter"  is 
generally  defined  as  "a  message  directed  to  a 
specific  person  or  address  and  recorded  in  or 
on  a  tangible  object."  (See  39  CFR  310.1  for 
specific  exclusions  from  the  definition.) 

(1)  It  is  conclusively  presumed  that  a  letter 
is  "extremely  urgent"  if  the  amount  paid  for 
carriage  under  the  contract  is  at  least  S3  or 
twice  the  applicable  U.S.  postage  for  first 
class  mail  (including  priority  mail],  whichever 
is  greater.  If  a  single  shipment  consists  of  a 
number  of  letters  that  are  picked  up  together 
at  a  single  origin  for  shipment  tu  a  single 
destination,  postage  may  be  computed  as 
though  the  shipment  constitutes  a  single 
letter.  For  other  types  of  charges,  a  bona  fide 
estimate  of  the  average  number  of  letters  or 
shipments  may  be  divided  into  the  charge. 

(2)  If  the  value  or  usefulness  of  a  letter 
would  be  lost  or  greatly  diminished  if  the 
letter  were  not  delivered  under  the  following 
conditions,  then  the  letter  is  considered 
"extremely  urgent"  and  may  be  shipped  by 
the  contractor  under  the  express  small 
package  contract: 

(a)  Where  the  letter  is  dispatched  within  50 
miles  of  the  intended  destination,  delivery 
must  be  completed  within  6  hours  or  by  the 
close  of  the  addressee's  normal  business 
hours  on  the  date  of  dispatch,  whichever  is 
later,  except  that  letters  dispatched  after 
noon,  and  before  midnight  must  be  delivered 
by  10  a.m.  of  the  addressee's  next  business 
day; 

(b)  For  all  other  letters,  delivery  must  be 
completed  within  12  hours  or  by  noon  of  the 
addressee's  next  business  day: 

(c)  Agencies  shall  ensure  that  all  outside 
covers  or  containers  of  letters  are 
prominently  marked  with  the  words 
"Extremely  Urgent — ^Private  Carriage 
Authorized."  In  addition,  each  outside  cover 
shall  show  the  names  and  addresses  of  the 
contractor,  the  sender,  and  the  addressee; 

(d)  The  determination  that  a  letter  or  letters 
meet  the  extreme  urgency  provisions  of  39 


CFR  320.6  shall  be  made  by  the  responsible 
sending  office.  If  such  letters  are  sent  to  an 
agency  mailroom  for  pickup  by  a  private 
carrier  rather  than  pickup  at  the  sending 
office,  the  sending  office  shall  ensure  that 
such  letters  are  marked  clearly  with  the 
legend  "Extremely  Urgent — Private  Carriage 
Authorized";  or 

(e)  Any  letters,  the  extreme  urgency  of 
which  meets  the  requirements  of  39  CFR 
320.6,  sent  by  a  private  express  carrier,  shall 
be  placed  in  plain  envelopes. 

(3)  In  addition  to  the  exception  for 
extremely  urgent  letters,  data  processing 
materials  may  be  shipped  as  an  express 
small  package  if  the  data  processing 
materials  are  conveyed  (a)  to  data  processing 
center,  if  carriage  is  completed  within  12 
hours  or  by  noon  of  the  addressee's  next 
business  day  and  if  data  processing  work  is 
commenced  on  such  materials  withm  36 
hours  of  their  receipt  at  the  center;  or  (b) 
back  from  the  data  processing  center  to  the 
address  of  the  office  originating  the  incoming 
materials,  if  carriage  is  completed  within  12 
hours  or  by  noon  of  the  addressee's  next 
business  day  and  if  data  processing  work 
was  commenced  on  the  incoming  materials 
within  36  hours  of  their  receipt  at  the  center. 

(4)  For  further  guidance  with  respect  to 
shipments  of  letters,  including  data 
processing  materials,  see  U.S.  Postal  Service 
Regulations  a(  39  CFR  Parts  310  and  320,  or 
call  the  Law  Department  of  the  U.S.  Postal 
Service  at  FTS  245-4616. 

b.  The  provisions  of  this  regulation  apply 
only  when  agencies  subject  to  this  regulation 
are  using  commercial  forms  and  procedures. 
These  agencies  shall  ship  their  express  small 
packages  by  the  contractor  specified  in 
attachment  A.  except  that  the  Government 
reserves  the  right  to  use  the  U.S.  Postal 
Service  when  in  the  Government's  best 
interest. 

c  To  the  extent  cost-reimbursable 
contractors  are  authorized  by  an  agency  to 
ship  under  this  regulation  and  are  reimbursed 
the  transportation  costs  as  direct  allowable 
costs,  the  contract  rales  and  services 
provided  in  this  regulation  apply  to  cost- 
reimbursable  contractors.  Agencies  shall 
instruct  their  cost-reimbursable  contractors 
that,  before  a  shipment  is  made  under  this 
regulation,  the  commercial  shipping 
document  must  be  annotated  with  either  of 
the  following  notations,  as  appropriate: 

(1)  When  the  Government  is  shown  as  the 
consignee — "Transportation  is  for  the  (name 
of  specific  agency)  and  the  actual  total 
transportation  charges  paid  to  the  carrier  by 
the  consignor  are  assignable  to,  and  shall  be 
reimbursed  by,  the  Government":  or 

(2)  When  the  Government  is  not  shown  as 
either  the  consignor  or  consignee — 
"Transportation  is  for  the  (name  or  specific 
agency)  and  the  actual  total  transportation 
charges  paid  to  the  carrier  by  the  consignor 
or  consignee  shall  be  reimbursed  by  the 
Government,  pursuant  to  cost-reimbursement 

contract  number This  may 

be  confirmed  by  contacting  (name  and 
address  of  the  contract  administration  office 
listed  in  the  contract)." 

d.  If  the  contractor  offers  and  publishes  for 
use  by  the  general  public  a  charge  that  is 
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lower  than  the  contract  rate  for  the  same 
service,  agencies  shall  pay  the  lower  charge. 

e.  The  contract  rate  does  not  apply  for  local 
pickup  and  delivery  between  locations  in  the 
metropolitan  area  of  any  city,  town,  or 
community. 

8.  Contractor  responsibilities. 

a.  In  consideration  of  payment  for  services 
provided  at  the  contract  rates,  the  contractor 
will  furnish: 

(1)  Standard  service  (see  subpar.  ej); 

(2)  Delivery  service  for  "extremely  urgent" 
letters  (see  par.  7): 

(3)  Pickup  service  on  the  same  day  pickup 
is  requested  (see  subpar.  12a):  and 

(4)  Delivery  service  on  the  next  day 
(excluding  Staurdays,  Sundays,  and  holidays) 
following  receipt  from  the  shipper.  Next  day 
delivery  service  will  not  apply  when  delivery 
is  delayed  due  to  acts  of  God,  the  public 
enemy,  the  authority  of  law,  or  the  acts  of  the 
consignor  (shipper)  or  consignee  (receiver). 

b.  Packages  not  delivered  on  the  next  day 
as  prescribed  in  subpar.  Ba(4)  shall  be 
transported  free  of  charge. 

c.  When  an  agency  uses  purchase  orders 
(POs)  or  blanket  purchase  agreements 
(BPAs),  as  authorized  at  48  CFR  Subpart  13.2, 
and  these  contain  a  dollar  value  limitation, 
the  contractor  will  monitor  the  BPAs/POs 
and  promptly  notify  the  issuing  agency  when 
the  contractor's  service  charges  approach  the 
dollar  value  ceilings  noted  on  the  BPAs/POs. 
The  contractor  will  monitor  the  BPAs/POs  to 
determine  if  such  instruments  restrict  the 
ordering  of  contractor  service  to  only  certain 
authorized  personnel  of  an  agency.  If  there 
are  restrictions,  the  contractor  will 
communicate  with  the  issuer  of  the  BPAs/ 
POs  to  clarify  the  intent  and  purpose  of  the 
restriction  or  to  remove  the  restriction,  as 
agreed  to  by  the  Government  agency 
involved.  The  contractor's  financial  system 
should  have  the  flexibility  to  separately 
account  for  contractural  and  noncontractural 
services  which  may  have  been  authorized  by 
separate  BPAs/POs,  and  also  "break  out"  the 
charges  for  such  services  on  subsequent 
invoices. 

9.  Payment  responsibilities.  In  accordance 
with  the  terms  of  the  contract,  payments  to 
the  contractor  will  be  due  on  the  30th 
calendar  day  after  the  date  of  actual  receipt 
of  a  proper  invoice.  The  contractor  is 
authorized  to  suspend  service  to  an  account 
to  the  extent  that  undisputed  amounts  are 
overdue  more  than  90  calendar  days  from  the 
invoice  date  in  accordance  with  par.  10.  The 
date  of  the  check  issued  in  payment  or  the 
date  of  payment  by  wire  transfer  through  the 
Treasury  Financial  Communications  System 
shall  be  considered  to  be  the  date  payment  is 
made.  The  Prompt  Payment  Act  (Pub.  L.  97- 
177,  31  U.S.C.  3902,  May  21, 1982)  provides  for 
the  assessment  of  interest  penalties  when 
payments  are  overdue.  A  claim  for 
reimbursement  of  paid  transportation  charges 
shall  be  filed  against  the  contractor  when  it  is 
determined  that  the  contractor  failed  to 
furnish  next  day  delivery  service  as  provided 
in  subpars.  8a(4)  and  8b. 

a.  GSA  has  determined  that  the 
contractor's  invoicer  form  meets  the 
requirements  of  41  CFR  101-41. 304-2(d)(2) 
regarding  payment  of  charges  and  is  a  proper 
invoice  for  payment  and  for  the  purposes  of 


implementing  the  Prompt  Payment  Act. 
Accordingly,  agencies  should  establish 
simplified  procedures  to  ensure  prompt 
payment  to  the  contractor.  If  agencies  do  not 
have  an  effective  payment  system  to  achieve 
this  purpose,  they  should  consider  requiring 
the  shipper  and/or  consignee  to  forward  a 
copy  of  the  contractor's  airbill  to  the 
appropriate  paying  office  for  payment  or 
reconciliation.  (Requests  for  additional  airbill 
copies  are  considered  "special  services" 
under  subpar.  6i,  however.) 

b.  Agencies  shall  instruct  their  cost- 
reimbursable  contractors  shipping  under  this 
regulation  to  ensure  that  the  commercial 
document  bears  a  proper  "bill  to"  address 
and  appropriate  account  reference(8)  to 
facilitate  the  prompt  processing  and  payment 
of  the  contractor's  invoice  by  the  due  date. 

c.  At  the  option  of  the  agency,  and  with  the 
concurrence  of  the  contractor,  use  of 
automated  electronic  billing  and  payment 
systems,  or  other  sophisticated  methods  to 
simplify  the  verification  and  control  process, 
may  be  separately  negotiated  and 
established  by  agreement  between  the 
Government  agency  and  the  contractor. 

10.  Suspension  of  service. 

a.  Service  to  any  delinquent  agency 
account  may  be  suspended  to  the  extent  that 
undisputed  amounts  are  overdue  more  than 
90  calendar  days  provided  the  contractor  has 
simultaneously  notified  the  account  holder 
and  the  appropriate  GSA  zone  office  60 
calendar  days  after  the  invoice  date  that 
amounts  are  overdue  and  need  to  be  paid 
within  30  calendar  days  of  the  date  of  the 
delinquency  notice. 

b.  When  a  question  arises  concerning  the 
proper  amount  of  charges  for  services 
rendered  (e.g..  improper  billing,  failure  to  post 
payments,  erroneous  charges,  etc.),  agencies 
shall  give  notice  of  the  apparent  error,  defect, 
or  impropriety  in  an  invoice  to  the 
contractor's  billing  office,  with  a  copy  to  the 
appropriate  GSA  zone  office,  within  15 
calendar  days  of  receipt  of  the  invoice, 
pursuant  to  31  U.S.C.  390(5)  and  OMB  circular 
A-125,  sec.  6b.,  which  implement  the  Prompt 
Payment  Act. 

c.  No  suspension  of  service  will  be  initiated 
where  such  disputes  exist  if  an  activity  has 
paid  the  balance  of  undisputed  billings.  The 
GSA  contracting  officer  will  make  the  final 
decisions  concerning  any  disputed  charges. 

d.  Any  suspension  will  be  taken  only 
against  the  activity  to  which  the  account 
number  is  assigned,  not  against  the  entire 
agency. 

e.  Service  shall  be  restored  within  5 
calendar  days  of  payment  of  the  overdue 
amount(s]. 

11.  Shipment  weight  and  charge.  Rates 
applicable  under  this  regulation  will  be 
assessed  on  the  total  weight  of  each  shipment 
moving  at  one  time  from  one  consignor  to  one 
consignee.  For  example,  if  three  packages 
weigh  one  pound  each,  the  applicable  charge 
of  the  shipment  will  be  computed  at  the  rate 
applicable  to  one  3-pound  package. 

12.  Agency  procedures  for  obtaining 
service. 

a.  Pickup  sprvire  as  noted  in  subpar.  6j  may 
be  ordered  on  an  as-needed  basis.  In  these 
instances,  agencies  shall  allow  the  contractor 
a  minimum  of  2  hours  to  make  the  pickup.  For 


repetitive  shipments  agencies  may  arrange 
with  the  contractor  to  install  "lock  boxes" 
and/or  furnish  regular  pickup  service  at 
specified  times  on  specified  days  to  meet  the 
shipper's  requirements.  Agencies  should 
arrange  such  security  clearances  and  passes 
as  may  be  necessary  to  enable  the  contractor 
to  perform  pickup  services  in  a  timely  fashion 
in  accordance  with  agency  procedures. 

b.  When  and  where  practicable,  agencies 
shall  minimize  transportation  and 
administrative  costs  by  consolidating  into 
one  shipment  packages  moving  at  one  time 
from  one  consignor  to  one  consignee. 

c.  Agencies  shall  determine  the  weight  of 
each  shipment  and  have  the  weight  indicated 
on  the  appropriate  commercial  form.  The 
total  weight  of  a  shipment  shall  be  rounded 
to  the  nearest  whole  pound.  Shipments 
weighing  less  than  1  pound  shall  be  shown  as 
weighing  1  pound. 

d.  Where  the  Government  requires  special 
services  beyond  the  scope  of  the  contract 
(such  as  weekend  or  holiday  pickup  and 
delivery,  escorted  courier  services,  insurance, 
airbill  copies,  and  proof  of  delivery, 
international  service,  service  to  communities 
not  served  next  day  by  the  contractor  or  its 
agent),  an  agency  will  have  the  option  either 
to  purchase  these  services  from  the 
contractor  at  the  same  fees  charged  to  its 
regular  commercial  customers  or  use  another 
carrier. 

e.  Agencies  shall  provide  the  contractor 
with  a  billing  address  at  the  time  an  ager.cy 
account  is  established.  To  ensure  that  billings 
are  directed  to  the  proper  paying  office  and 
subsequent  payments  are  credited,  agencies 
may  establish  a  centralized  payment  system 
or  clearly  identify  individual  shipping 
activities/accounts  to  which  billings  are  to  be 
directed.  Some  agencies  may  require  more 
than  one  account  number  per  ordering 
activity  if  they  wish  to  differentiate  billing  of 
different  type  shipments. 

f.  Agencies  using  a  purchase  order  (PO).  a 
blanket  purchase  agreement  (BPA)  pursuant 
to  48  CFR  Subpart  13.2  or  other  simplified 
acquisition  procedures,  should  provide  the 
following  information: 

(1)  Name  of  contractor: 

(2)  Account  number(s); 

(3)  GSA  contract  number  GS-OOF-88038: 

(4)  Purchase  order  number: 

(5)  "Bill  to  "  address; 

(6)  Term  of  the  BPA/PO:  and 

(7)  Total  dollar  value  authorized  under  the 
BPA/PO. 

g.  The  contractor's  Government 
coordinator  may  be  contacted  to  establish 
accounts  or  resolve  service  issues.  (See 
attachment  A.) 

13.  Contractor  performance.  The 
performance  of  contractor  responsibiliti&it  as 
specified  in  par.  8  is  essential  to  meet  the 
objectives  for  which  the  express  small 
package  contract  and  these  regulations  were 
developed.  Agencies  should  notify  the 
appropriate  GSA  zone  office.  Federal  Supply 
Service  Bureau,  Attn:  Traffic  and  Travel 
Services  Zone  Manager,  in  writing,  when  the 
contractor  fails  to  meet  its  contractural 
responsibilities.  For  purposes  of  this 
paragraph,  the  appropriate  GSA  zone  office  is 
that  office  listed  in  attachment  B  having 
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jurisdiction  over  specified  locations  from 
which  a  shipment  originates.  These  agency 
reports  shall  be  compiled  and  forwarded  for 
appropriate  action  to  the  GSA  Travel  and 
Transportation  Management  Division  (P"BT). 
Washington,  DC  20406. 

14.  Comments.  Comments  and 
recommendations  concerning  use  of  this 
program  or  implementing  regulations  may  be 
submitted  to  the  General  Services 
Administration,  Travel  and  Transportation 
Management  Division  (FBT).  Washington.  DC 
20406. 

15.  Effects  on  other  directives.  FPMR 
Temporary  Regulation  A-23  and  supplements 
3  through  5  are  canceled. 

)ohn  Alderson, 

Acting  Administrator  of  General  Services- 
Contractor,  Shipment  Chaises,  and 
Geographical  Areas 

Contractor  Code  and  Name:  DHL- 
DHL  Airways,  Incorporated 


Shipment  wetgM  (lbs) 

Sli^xnent 
charge 

1 _ 

2 __ 

$4.94 
588 

3 

6.82 

4 

7.78 

5 

8  70 

6    

964 

9 

10.58 
11.52 
12.46 

10 _ „ „ _ 

11 _ _ _ 

13.40 
14.34 

12 

15.28 

13 

16.22 

14 

16 

17.16 
18.10 
1904 

18 _„ „.... 

20 _ 

21 _ _ 

23 

19  98 
20.92 
21.86 
22.80 
23.74 
24.68 
25  62 

24 

26.56 

25 

27.50 

26 

28  44 

27 

29  38 

28 _ _ - „ — 

29 

30.32 
31  26 

30 -.._ _ 

31 

32  20 

33  14 

32 

34  08 

33 

35.02 

34 _ 

35 

35.96 
36  90 

36 

37  84 

37 _ 

38 _ 

39  

38.78 
3972 
40  66 

40 

41  60 

41 

4254 

42 „ _ _ 

43 „ _ _ 

44  

43  48 
44.42 
45  36 

45 _ _ 

46.30 

46 

47.24 

47 

48  18 

48          

49  M 

50   

50.06 
51  00 

Geographical  Areas  Served 

The  DHL  contract  rates  listed  in  this 
attachment  apply  to  any  location  within 
the  geographical  area  of  cities,  towns, 
and  communities  in  the  United  States 
(including  Alaska  and  Hawaii)  and 
Puerto  Rico,  where  DHL  or  its  agent 
presently,  or  in  the  future,  provides  or 
will  provide  next  day  service  to  the 
extent  prescribed  in  par.  8  of  this 
regulation.  The  geographical  area  of 
cities,  towns,  and  communities  is  the 
U.S.  Postal  Service  national  five-digit 
ZIP  code  area  listed  in  DHL's 
publication,  "DHL  Express  Guide  for 
U.S.  Federal  Government  Shippers,"  or 
as  may  be  subsequently  identified  by 
DHL  as  being  served  next  day.  Since  it 
is  impracticable  to  print  a  current  area 
listing  in  these  regulations,  agencies 
may  determine  up-to-date  areas  of 
service  and  obtain  other  information  by 
contracting  either  DHL's  Government 
coordinator  at  703-684-0102.  the  DHL 
offices  listed  herein,  or  the  appropriate 
GSA  office  listed  in  attachment  B.  DHL 
will  furnish  its  guide  to  agencies  upon 
request. 

DHL  Offices 

Alabama 

Birmingham,  (205)  591-6560 
Huntsville,  (205)  772-3887 
Mobile.  (800)  231-3391 
Montgomery,  (205)  285-5666 

Alaska 

Anchorage,  (907)  243-1503 
Fairbanks,  (907)  456-1707 
Homer,  (907)  235-5244 
Juneau.  (907)  789-2187 
Kenai,  (907)  283^650 
Ketchikan,  (907)  225-5777 
Kodiak,  (907)  486-5354 
Prudhoe  Bay.  (907)  659-2547 
Sitka,  (907)  747-3063 
Valdez,  (907)  835-2625 

Arizona 

Phoenix,  (602)  244-9922 
Tucson.  (602)  294-1887 

Arkansas 

Little  Rock,  (501)  562-1666 

California 

Bakersfield.  (805)  392-0183 
Burbank,  (818)  785-7555 
Concord,  (800)  345-6011 
Fresno.  (209)  454-0535 
Los  Angeles.  (213)  973-7300 
Ontario,  (714)241-1520 
Oxnard,  (805)  967-5551 
Sacramento.  (916)  929-1112 
San  Diego,  (619)  275-3890 
San  Francisco.  (415)  345-9400 
San  lose,  (408)  345-9400 
Santa  Ana, 
(7]4)  241-1520 

Santa  Barbara.  (805)  967-5551   __^ 
Santa  Maria.  (805)  967-5551 
Stockton,  (800)  632-4774 
Van  Nuys,  (213)  973-7300 


Colorado 

Colorado  Springs.  (303)  528-6777 

Denver,  (303)  388-9212 

Connecticut 

Hartford.  (203)  683-2014 

Delaware 

(215)461-8111 

District  of  Columbia 

Washington,  (703)  684-8733 

Florida 

Ft.  Lauderdale,  (305)  791-7400 
Ft.  Myers,  (800)  231-3391 
Jacksonville.  (904)  739-2327 
Melbourne.  (305)  851-1432 
Miami,  (305)  592-8795 
Orlando,  (305)  851-1432 
Pensacola,  (800)  231-3391 
St.  Petersburg.  (813)  886-5889 
Sarasota.  (813)  886-5889 
Tallahassee,  (800)  231-3391 
Tampa.  (813)  886-5889 
West  Palm  Beach.  (305)  737-2922 

Georgia 

Atlanta,  (404)  997-1635 
Savannah.  (912)  233-5111 

Hawaii 

Hilo,  (808)  836-0441 
Honolulu.  (808)  836-0441 
Kaanapali.  (808)  836-0441 
Kahului.  (808)  836-0441 
Kailua/Kona,  (808)  836-0441 
Lihue,  (808)  836-0441 

Idaho 

Boise.  (208)  322-1466 
Idaho  Falls.  (800)  828-3314 
Levifiston.  (800)  828-3314 
Pocatello,  (800)  828-3314 
Twin  Falls.  (800)  828-3314 

Illinois 

Chicago,  (312)  456-3200 
Decatur,  (800)  942-0503 
Moline,  (800)  942-0503 
Peoria.  (800)  942-0503 
Rockford,  (800)  942-0503 
Springfield,  (800)  942-0503 

Indiana 

Fort  Wayne,  (800)  231-3391 
Indianapolis,  (317)  241-M64 
South  Bend,  (800)  231-3391 

Iowa 

Cedar  Rapids,  (800)  942-0503 
Des  Moines,  (515)  282-5418 

Kansas 

Kansas  City,  (816)  587-5040 
Topeka.  (913)  232-5096 
Wichita,  (316)  263-8300 

Kentucky 

Lexington,  (006)  254-0105 
Louisville,  (.502)  499-7131 

Louisiana 

Baton  Rouge.  (800)  231-3391 
Lafayette,  (800)  231-3391 
Lake  Charies.  (800)  231-3391 
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New  Orleans,  (504)  464-0231 
Shreveport.  (318)  631-9843 

Maine 

Portland,  (800)  22S-5345 

Maryland 

Baltimore,  (301)  768-3730 

Massachusetts 

Boston,  (617)  846-6900 

Michigan 

Battle  Creek,  (800)  446-6650 
Detroit.  (313)  388-6810 
Flint,  (800)  446-6650 
Grand  Rapids,  (800)  446-6650 
Jackson,  (800) 446-6650 
Lansing,  (800)  446-6650 
Saginaw,  (800)  446-6650    . 

Minnesota 

Duluth.  (800)  272-1825 
Minneapolis/St.  Paul.  (612)  727-1100 
Rochester.  (800)  272-1825 
St.  Cloud.  (8(X))  272-1825 

Mississippi 

Gulfport.  (800)  231-3391 
Jackson.  (800)  231-3391 

Missouri 

Kansas  City,  (816)  587-5040 
St.  Louis.  (314)  423-8663 
Springfield,  (913)  621-0900 

Montana 

Billings,  (800)  826-1063 

Nebraska 

Lincoln.  (402)  474-1111 
Omaha,  (402)  330-6806 

Nevada 

Las  Vegas,  (702)  798-^090 
Reno,  (702)  358-0545 

New  Hampshire 
Manchester.  (800)  225-5345 

New  Jersey 

Newark,  (201)  225-8800 
Teterboro,  (201)  225-8800 
Trenton.  (201)  382-8820 

New  Mexico 

Albuquerque.  (505)  292-7B99 

New  York 

Albany.  (800)  632-3301 

Buffalo.  (716)  685-2500/01/03/04 

Elmira.  (800)  225-5345 

Farmingdale.  (516)  333-3370 

New  York  City.  (718)  917-8000 

Rochester,  (716)  436-7031 

Syracuse,  (315)  432-8953 

White  Plains,  (914)  68^-1183 

North  Carolina 

Charlotte,  (704)  398-2354 
Fayetteville.  (704)  398-2354 
Greensboro.  (919)  668-9533 
High  Point.  (919)  668-9533 
Raleigh/Durham.  (919)  787-9584 
Wilmington,  (800)  722-8620 
Winston-Salem.  (919)  668-9533 


North  Dakota 

Bismarck.  (612)  727-1100 
Fargo.  (701)  232-2838 
Moorhead.  (800)  272-1825 

Ohio 

Akron.  (216)  798-0155 
Cincinnati,  (606)  331-7777 
Cleveland.  (261)  671^700 
Columbus,  (614)  252-8470 
Dayton.  (513)  252-3773 
Toledo,  (419)  866-1560 
Youngstown,  (261)  671-4700 

Oklahoma 

Oklahoma  City,  (405)  682-8088 
Tulsa,  (918)  622-8311 

Oregon 

Eugene,  (503)  257-3551 
Medford,  (503)  257-3551 
Portland,  (503)  275-3551 
Redmond,  (503)  257-3551 

Pennsylvania 

Allentown/Bethlehem/Easlon,  (215)  264-4550 

Erie.  (412)  262-2764 

Philadelphia.  (215)  461-8111 

Pittsburgh.  (412)  262-2764 

Scranton.  (800)  225-5345 

York,  (717)  564-7860 

Rhode  Island 

Providence,  (401)  739-5900 

Puerto  Rico 

San  Juan,  (809)  757-5800 

South  Carolina 

Charleston,  (803)  767-0275 
Columbia  (803)  796-9640 
Florence,  (803)  767-0275 
Greenville/Spartanburg,  (803)  234-6651 

South  Dakota 

Sioux  Falls,  (605)  335-8053  +  dial  tone  + 
950-1088 

Tennessee 

Chattanooga,  (404)  820-0821 
Johnson  City,  (800)  231-3391 
Knoxville,  (615)  970-2232 
Memphis,  (901)  795-9911 
Nashville.  (615)  88&-4602 

Texas 

Addison.  (214)  471-1999 
Amarillo,  (800)  833-0151 
Austin  (512)  928-3960 
Beaumont/Pt.  Arthur.  (713)  442-4500 
College  Station,  (713)  442-4500 
Corpus  Christi.  (800)  833-0151 
Dallas/Ft.  Worth.  (214)  471-1999 
El  Paso,  (800)  833-0151 
Harlingen-McAllen/Brownsville.  (800)-833- 

0151 
Houston.  (713)  442-4500 
Lake  Jackson.  (713)  442-4500 
Laredo.  (800)  833-0151 
Longview/Tyler.  (214)  757-9287 
Lubbock.  (800)  833-0151 
Midland.  (800)  833-0151 
San  Antonio.  (512)  491-0430 
Sugarland.  (713)  442-4500 
Texarkana.  (800)  833-0151 
Town  &  Country.  (800)  833-0151 
Victoria.  (713)  442-4500 


Utah 

Ogen,  (801)  539-8900 
Provo,  (801)  539-8900 
Salt  Lake  City  (801)  539-8900 

Vermont 

Burlington,  (800)  225-5345 

Virginia 

Charlottesville.  (800)  225-5345 
Norfolk.  (804)  857-6116 
Richmond.  (804)  353-2277 
Roanoke.  (800)  225-5345 

Washinton 

Pasco.  (800)  468-6856 
Seattle.  (206)  763-4222 
Spokane.  (509)  456-6200 
Wenatchee.  (800)  468-6856 
Yakima  (800)  468-6856 

West  Virginia 

Charleston.  (800)  225-5345 
Huntington.  (800)  225-5345 

Wisconsin 

Appleton.  (800)  242-5243 
Greenbay.  (414)  762-3372 
Madison.  (800)  242-5243 
Manitowoc,  (414)  762-3372 
Wausau,  (414)  762-3372 
Milwaukee,  (414)  762-3372 

Wyoming 

Casper,  (800)  826-1063 
Cheyenne,  (800)  826-1063 

Attachment  B 

Areas  of  Jurisdiction,  Federal  Supply  Service 
Bureaus.  Traffic  and  Travel  Services  Zone 
Offices 

Eastern  Zone 

Jurisdiction:  AL  CT,  DE,  FL  GA.  KY,  MA. 

MD  (note  A).  ME,  MS.  NC,  NH,  NJ.  NY.  PA. 

Puerto  Rico.  Rl  SC,  TN,  VT,  VA  (note  B), 

Virgin  Islands,  WV 
Address:  GSA,  Attn:  4FBT,  75  Spring  Street, 

SW.,  Atlanta,  GA  30303 
Telephone:  FTS  242-5121,  CML  (404)  331-5121 

Central  Zone 

Jurisdiction:  lA,  IL,  IN,  KS,  MI,  MN,  MO.  NE. 

OH.  WI 
Address:  GSA.  Attn:  6FBT,  1500  E.  Bannister 

Street,  Kansas  City,  MO  64131 
Telephone:  FTS  (not  available),  CML  (816) 

523-6029 
Southwestern  Zone 

Jurisdiction:  AR.  CO.  LA,  MT.  ND,  NM.  OK. 

SO.  TX.  UT.  WY 
Address;  GSA.  Attn:  7FBT.  819  Taylor  Street. 

Fort  Worth.  TX  76102 
Telephone:  FTS  334-2737,  CML  (817)  334-2737 

Western  Zone 

Jurisdiction:  AK,  American  Samoa,  AZ.  CA, 
CU.  HL  ID.  NV.  Northern  Mariana  Islands, 
OR.  Pacific  Trust  Territories,  WA 

Address:  GSA,  Attn:  9FBT,  525  Market  Street, 
San  Francisco.  CA  94105 

Telephone:  FTS  454-9288,  CML  (415)  974-9288 

National  Capital  Region  (NCR) 
Jurisdiction:  DC.  MD  (note  C).  VA  (note  D) 
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Address:  GSA.  Atln:  WFBT,  7th  &  D  Streets, 

SW..  Washington.  DC  20407 
Telephone:  FTS  472-1628,  CML  (202)  472-1626 
Note  A — Except  for  those  counties  under 

NCR  jurisdiction  as  listed  in  note  C. 
Note  B — Except  for  those  cities  and  counties 

under  NCR  jurisdiction  as  listed  in  note  D. 
Note  C — Counties  of  Prince  Georges  and 

Montgomery  only. 
Note  D — Cities  of  Alexandria,  Fairfax, 

Manassas,  and  Manassas  Park,  and 

counties  of  Arlington,  Fairfax.  Loudoun, 

and  Prince  William  only. 

|FR  Doc.  88-17301  Filed  8-1-88:  8:45  am| 

BILUNG  CODE  6a20-24-M 


41  CFR  Parts  201-11,  201-30,  201-31, 
and  201-32 

[FIRMR  Amdt  13] 

Revision  To  Remove  Additional 
Redundant  and  Nonregulatory 
Provisions 

agency:  Information  Resources 
Management  Service,  GSA. 

action:  Final  rule. 

summary:  This  revision  is  the  second  of 
two  amendments  to  streamline  and 
simplify  the  FIRMR  by  immediately 
removing  redundancies  and 
nonregulatory  provisions.  The  first 
amendment  removed  and  updated 
provisions  without  change  to  regulatory 
requirements,  policies,  or  procedures. 
This  amendment  consolidates 
provisions  and  removes  additional 
provisions  not  requiring  regulatory 
coverage.  Although  the  amendment 
results  in  no  policy  revisions,  some 
changes  have  been  made  to  reporting 
requirements  and  procedures.  The  intent 
is  to  streamline  and  simplify  provisions 
to  facilitate  useability. 

EFFECTIVE  DATE:  This  rule  is  effective 
October  3, 1988,  but  may  be  observed 
earlier. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  A.  Thomas,  Regulations  Branch, 
Office  of  Information  Resources 
Management,  telephone  (202)  566-0194 
or  FTS,  566-0194. 

SUPPLEMENTARY  INFORMATION:  (1)  The 

purpose  of  this  amendment  is  to 
streamline  and  simplify  FIRMR 
provisions  to  facilitate  ease  of  use. 
Although  no  changes  have  been  made  to 
current  policies,  some  changes  have 
been  made  to  reporting  requirements 
and  procedures. 

(2)  A  notice  of  proposed  rulemaking 
regarding  this  action  was  published  in 
the  Federal  Register  on  January  22, 1988. 
All  comments  received  have  been 
considered. 


(3)  Changes  made  in_41  CFR  Chapter 
201  are  explained  in  the  following 
paragraphs. 

(a)  In  Part  201-11.  Competition,  the 
following  changes  are  made. 

(i)  Section  201-11.001,  paragraph  (b)  is 
revised  to  incorporate  provisions 
removed  from  §  201-11.003,  paragraph 
(a)  related  to  the  full  and  open 
competitive  objective. 

(ii)  Section  201-11.003,  paragraph  (a) 
is  removed  to  eliminate  redundant 
provisions  on  full  and  open  competition 
as  the  basic  procurement  objective  of 
the  Government.  Pertinent  provisions 
from  paragraph  (a)  are  consolidated  in 
§  201-11.001  (subject:  the  full  and  open 
competitive  objective). 

(iii)  Section  201-11.003.  paragraph  (b) 
is  revised  to  incorporate  provisions 
removed  from  §  201-30.008  related  to 
agency  responsibilities  for  managing 
and  planning  for  full  and  open 
competition  in  subsequent 
procurements. 

(iv)  Section  201-11.003.  paragraph  (c) 
is  revised  to  make  editorial  changes. 

(b)  The  changes  made  in  Part  201-30, 
Management  of  ADP  Resources,  are 
explained  in  the  following  paragraphs. 

(i)  Section  201-30.007.  paragraph  (c), 
which  contains  provisions  on  the  use  of 
specifications,  is  removed.  Pertinent 
provisions  from  paragraph  (c)  are 
consolidated  in  §  201-30.013  (subject: 
specifications). 

(ii)  Section  201-30.007,  paragraphs 
(d)(5]  and  (d)(6)  are  removed  as  factors 
to  be  considered  in  the  determination  of 
need  and  requirements  analysis. 
Paragraph  (d)(5)  is  consolidated  in 
§  201-30.009  (subject:  analysis  of 
alternatives  for  satisfying  a 
requirement)  since  the  provisions 
contained  in  that  paragraph  are  more 
appropriate  as  factors  to  be  considered 
when  analyzing  alternatives.  The 
provisions  contained  in  paragraph  (d)(6) 
are  adequately  covered  in  paragraph 
(d)(3). 

(iii)  In  §  201-30.008.  paragraph  (a)  is 
revised  to  clarify  use  of  the 
determination  of  need  and  requirements 
analysis  in  determining  the  system/item 
life  and  to  remove  provisions  related  to 
unplanned  augmentations.  Paragraph  (d) 
is  revised  to  remove  and  consolidate  in 
§  201-11.003,  provisions  related  to 
agency  responsibilities  for  managing 
and  planning  for  full  and  open 
competition  for  subsequent 
procurements.  Paragraph  (d)  is  further 
revised  to  clarify  existing  provisions  on 
system/item  life  and  to  expand  upon 
provisions  related  to  unplanned 
augmentations  and  the  need  for  a  new 
system/item  life. 

(iv)  In  §  201-30.009.  paragraph  (a)  is 
revised  to  remove  the  cross-reference  to 


§  201-16.002  and  paragraph  (b)  is 
revised  to  remove  the  cross-reference  to 
§  201-30.009-2(a).  Paragraph  (a)(2}, 
providing  information  related  to  the 
requirements  of  OMB  Circular  A-130 
when  sharing  ADP  resources,  is  moved 
to  §  201-31.001  since  that  section 
addresses  policies  for  sharing  ADP 
resources.  A  new  paragraph  (a)(3)  is 
added  to  include  provisions  removed 
from  §  201-30.007  (see  paragraph  2b). 
(v)  In  §  201-30.013,  paragraph  (a)  is 
revised  by  removing  the  parenthetical 
listing  of  responsible  sources  to  obtain 
full  and  open  competition  and  paragraph 
(b)  is  revised  to  remove  the  cross- 
reference  to  §  201-11.002-1.  Paragraph 
(a)  is  also  revised  to  include  provisions 
removed  from  §  201-30.007  (see 
paragraph  2a]. 

(c)  The  changes  made  in  Part  201-31, 
Sharing  of  ADP  Resources,  are 
explained  in  the  following  paragraphs. 

(i)  Section  §  201-31.001  is  revised  to 
include  provisions  removed  from  S  201- 
30.009  (see  paragraph  2d]. 

(ii)  Section  201-31.006,  paragraph  (b) 
requiring  agencies  to  report  to  GSA  on 
services  obtained  from  commercial 
sources  is  removed. 

(d)  The  changes  made  in  Part  201-32, 
Contracting  for  ADP  Resources,  are 
explained  in  the  following  paragraphs. 

(i)  Section  201-32.103,  requiring 
agencies  to  report  to  GSA  when 
contracting  for  major  system 
acquisitions  under  OMB  Circular  A-109 
is  removed. 

(ii)  Section  201-32.106,  paragraph  (a) 
serving  to  cross-reference  FAR 
provisions  on  synopsizing  is  removed. 

(iii)  In  §  201-32.206,  paragraphs 
(g)(2)(iii)(A)  through  (g)(2)(iii)(C)  are 
removed.  These  paragraphs  contained 
provisions  for  issuing  solicitations  and 
synopsizing  procurements  when  the 
results  of  a  schedule  order  synopsis 
indicates  that  ordering  from  a  GSA 
nonmandatory  ADP  schedule  may  not 
result  in  the  lowest  overall  cost 
alternative  to  the  Government.  The 
provisions  of  the  Federal  Acquisition 
Regulation  are  applicable. 

(4)  The  General  Services 
Administration  (GSA)  has  determined 
that  this  is  not  a  major  rule  for  purposes 
of  Executive  Order  12291  of  February  17. 
1981.  GSA  decisions  are  based  on 
adequate  information  concerning  the 
need  for,  and  the  consequences  of  the 
rule.  The  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  is  a  Govemmentwide  management 
regulation  that  will  have  little  or  no  net 
cost  effect  on  society.  The  rule  is 
therefore  not  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
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Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  sea.). 

List  of  Subjects  in  41  CFR  Parts  201-11, 
201-30,  201-31,  and  201-32 

(nformation  resources  activities. 
Competition. 

PART  201-11— COMPETITION 

1.  The  authority  citation  for  Part  201- 
n  continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stdt.  390:  40 
use.  488(c)  and  Sec.  im(f).  100  Stat.  1783- 
345:  40  U.S.C.  751(0. 

2.  Section  201-11.001.  paragrpah  (b)  is 
revised  to  read  as  follows: 

§  201-1 1.001    The  full  and  open 
competition  objective. 

***** 

(b]  It  is  essential  that  agencies 
accomplish  proper  management  actions, 
including  planning  and  market  research 
activities  before  contract  actions 
becomes  imminent.  This  requires  an 
acquisition  strategy,  suitable  to  the 
circumstances,  in  which  the  statement  of 
the  user's  requirement  is  set  forth  in  the 
least  restrictive  terms  possible  without 
compromising  economy  or  efficiency.  It 
shall  be  designed  to  elicit  favorable 
offers  from  all  responsible  sources 
capable  cf  satisfying  the  Government's 
needs. 
***** 

3.  Section  201-11.003  is  revised  to  read 
as  follows: 

§201-1 1.003    Agency  responsibilities. 

(a]  Both  agency  information  resources 
managers  and  contracting  officers  have 
the  responsibility  for  ensuring  that  the 
Government's  basic  procurement 
objective  for  full  and  open  competition 
is  met.  This  responsibility  extends  to 
fostering  competitive  conditions  and 
planning  for  subsequent  procurements. 
The  information  contained  in  prior 
justifications  for  other  than  full  and 
open  competition  shall  be  used  to 
manage  and  plan  actions  necessary  to 
foster  competitive  conditions  for 
subsequent  procurements. 

(b)  Agencies  must  consider  the 
systems  life  and  contract  expiration 
dates  for  existing  systems  when 
planning  for  future  information 
resources  requirements  activities. 
Agency  plans  for  follow-on 
procurements  should  allow  sufficient 
time  for  completion  of  the  acquisition 
process,  including  any  required 
conversion  of  data  files  and  programs. 
Agencies  shall  begin  competition  for  the 
follow-on  period  in  sufficient  time  to 
ensure  completion  before  the  expiration 
of  the  existing  contract. 


PART  201-30— MANAGEMENT  OF  AOP 
RESOURCES 

1.  The  authority  citation  for  Part  201- 
30  continues  to  read  as  follows: 

Autbority:  Sec.  2Q5(c).  63  Stat.  360(  40 
U.S.C.  486(c)  and  Sec.  101(0. 100  Stat.  1783- 
345;  40  U.S.C.  751(0. 

2.  Section  201-30.007  is  amended  by 
removing  paragraph  [d]  and  revising 
paragraph  [c)  to  read  as  follows: 

§201-3a007    Determination  of  need  and 
requirements  anatyste. 

***** 

(c)  As  a  minimum,  the  agency  shall 
coosider  the  following  factors  in  the 
requirements  analysis: 

(1)  The  information  processing 
functions  that  most  be  performed. 

(2)  The  agency  applications, 
information  resource  systems,  and 
components  involved,  their  physical 
locations,  and  operational  constraints. 

(3)  The  problem  that  will  be  solved  by 
acquiring  new  or  additional  equipment, 
systems  and/or  software. 

(4)  The  nature  of  the  data  or 
information  to  be  generated, 
transmitted,  or  stored  on  the  proposed 
equipment  or  system,  who  will  mintain 
it,  and  who  will  require  access  to  it. 

(5)  Space  management  considerations; 
e.g.,  heat  dissipation,  air  flow, 
temperature  range,  relative  humidity, 
energy  conservation,  power  supply, 
cables,  including  coordination  with 
building  managers  and  GSA.  (See  FPMR 
§  101-17.101-5.) 

(6)  The  present  and  projected 
workload  in  terms  of: 

(i)  Systems  life; 

(ii)  Data  entry  and  associated 
telecommunications  support; 

[iii]  Data  base(s)  and  data  base 
management; 

(iv)  Data  handling  or  transaction 
processing  by  type  and  volume; 

(v)  Output  needs  and  associated 
telecommunications  support: 

(vi)  Expandability  requirements;  and 

(vii)  Privacy  and  security  safeguards. 

(7)  A  performance  evaluation  of  the 
currently  installed  ADP  system(s)  to 
provide  a  baseline  for  evaluation  of 
proposed  alternatives  for  meeting  the 
data  processing  needs. 

(8)  The  risks  over  the  systems  life  of 
adverse  impact  on  agency  missions  by 
acquiring  insufficient  ADPE  capacity 
versus  the  extra  costs  of  acquiring 
excessive  ADPE  capacity. 

(9)  The  appropriate  performance  and 
capability  validation  techniques  that 
should  be  employed  in  the  acquisition. 

3.  Section  201-30.008  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  {a){l),  and  (d}  to  read  as  follows: 


§  201-30.00t 
item  life. 


Determination  of  system/ 


fa)  Except  as  provided  in  paragraph 
(c)  of  this  §  201-30.008,  the  Government 
system/item  life  shall  be  established  by 
the  initial  acquiring  agency  as  a  part  of 
each  determination  of  need  and 
requirements  analysis.  This  life  shall  be 
used  in  the  evaluation  to  determine  the 
lowest  overall  cost  offer  and  whether 
purchase,  lease  to  ownership,  lease  with 
option  to  purchase,  or  straight  lease  is 
the  lowest  cost  method  of  acquisition  for 
the  Government.  The  following  factors 
shall  be  considered  in  determining  the 
Government  system/item  life: 

(1)  The  period  of  time  that  the  system/ 
item,  plus  any  planned  augmentation, 
will  satisfy  the  needs  of  the  initial  user; 
***** 

(d)  Agencies  shall  consider 
subsequent  procurement  when 
establishing  system/item  lives.  If 
augmentation  other  than  that  provided 
for  in  the  initial  acquisition  is  necessary, 
consideration  should  be  given  to 
establishing  a  new  system/item  life.  The 
new  system/item  would  be  useful  for 
replacement  planning  and  lease/ 
purchase  evaluations. 

4.  Section  201-30.009  is  revised  to  read 
as  follows: 

§201-30.009    Analyais  Of  attamatives  for 
satisfying  a  requirement. 

(a)  A  comparative  cost  analysis  shall 
be  performed  for  each  identified 
requirement  or  when  planning  indicates 
the  possible  existence  of  outdated 
ADPE.  The  purpose  of  the  analysis  is  to 
determine  which  alternative  will  meet 
the  user's  needs  at  the  lowest  overall 
cost  over  the  system/item  life.  The 
alternatives  to  be  considered  shall 
include,  but  are  not  limited  to  the 
following: 

(1)  Use  of  non-ADP  resources  to 
satisfy  the  requirement. 

(2)  Use  of  existing  ADP  facilities  (e.g.. 
Federal  Data  Processing  Centers)  and 
resources  on  a  shared  basis. 

(3)  Use  of  reassigned  or  excess 
Government-owned  or  -leased 
equipment. 

(4)  Use  of  commercial  ADP  services. 

(5)  Redesign  of  application  programs, 
using  Federal  or  ANSI  standard 
language  to  the  maximum  practicable 
extent. 

(6)  Revision  of  production  schedule  or 
job  stream  and  matching  work  elements 
to  resource  systems  to  improve 
productivity. 

(7)  Addition  or  change  in  working 
shifts  to  increase  capacity. 

(8)  Augmentation  of  installed  ADPE 
by  adding  additional  components  to 
increase  data  processing  capacity. 
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(9)  Upgrading  selected  system 
components,  such  as  adding  additional 
selector  channels,  memory,  faster  tape 
or  disk  units,  etc..  in  order  to  improve 
throughput  capability 

(10)  Replacing  installed  ADP  system 
with  a  compatible  system  that  will 
handle  the  workload. 

(11)  Competitive  replacement  of  the 
installed  ADP  system  through  use  of 
functional  specifications. 

(b)  Where  the  analysis  includes 
evaluation  of  the  continued  use  of 
outdated  ADPE,  the  analysis  shall  also 
evaluate  the  newer  functionally-similar 
ADPE  alternatives.  Identifiable  and 
quantifiable  costs  that  are  directly 
related  to  the  costs  of  obsolescence  (e.g., 
maintenance  and  operation,  energy 
consumption,  floor  space,  personnel, 
and  other  applicable  factors)  shall  be 
considered. 

4.  Section  201-30.013  is  revised  to  read 
as  follows: 

§201-30.013    Specifications. 

(a)  Agencies  shall  design  ADP 
specifications  to  describe  their 
requirements  based  on  need  and  the 
specific  circumstances  of  the  agency. 
Specifications  shall  be  designed  to 
obtain  full  and  open  competition  from 
all  responsible  sources  with  due  regard 
to  the  nature  of  the  property  or  services 
to  be  acquired,  including  market 
availability  to  satisfy  needs.  Functional 
specifications  maximize  competition.  If 
functional  specifications  cannot  be  used, 
other  types  of  specifications  shall  be 
used  in  the  following  order  of 
precedence: 

(1)  Equipment  performance 
specifications. 

(2)  Software  and  equipment  plug-to- 
plug  compatible  functionally  equivalent 
specifications. 

(3)  Brand  name  or  equal 
specifications. 

(4)  Specific  make  and  model 
specifications. 

(b)  Specific  make  and  model  type 
specifications  restrict  competition.  Use 
of  this  type  of  specification  must  be 
justified. 

PART  201-31— SHARING  OF  ADP 
RESOURCES 

1.  The  authority  citation  for  Part  201- 
31  continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390;  40 
U.S.C.  486(c)  and  Sec.  101(f),  100  Stat.  1783- 
345;  40  U.S.C.  751(r). 

2.  The  table  of  contents  for  Part  201- 
31  is  amended  by  revisingJ^  entry  for 
§  201-31.006  to  read  as  fo| 


201-31.006    Reporting  of  shar  ,  „ 

3.  Section  201-31.001  is  revised  to  read 
as  follows: 


§  20 1  -3 1 .00 1    Relationsttip  to  management 
policy. 

0MB  Circular  A-130  requires 
executive  agencies  to  establish  a 
management  control  procedure  to 
determine  which  existing  data 
processing  facility  will  be  used  to 
^upport  major  new  applications. 
Agencies  shall  consider  sharing  and  use 
of  existing  ADP  resources  as  an 
economical  and  efficient  means  of 
meeting  their  ADP  needs. 

§201-31.006    [Amended] 

4.  The  section  heading  for  §  201-31. 
006  is  revised  to  read  as  follows: 

§  201  -3 1 .006    Reporting  of  sharing. 

5.  Section  201-31.006  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as 
paragraph  (b). 

PART  201-32— CONTRACTING  FOR 
ADP  RESOURCES 

1.  The  authority  citation  for  Part  201- 
32  continues  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390;  40 
U.S.C.  486(c)  and  Sec.  101(f).  100  Stat.  1783- 
345:  40  U.S.C.  751(f). 

2.  The  table  of  contents  for  Part  201- 
32  is  amended  by  removing  and 
reserving  the  entry  for  §  201-32.103  to 
read  as  follows: 

§  201-32.103     [Reserved I 

§201-32.103    [Reserved] 

3.  Section  201-32.103  is  removed  and 
reserved. 

§201-32.106    [Amended] 

4.  In  §  201.32.106  remove  paragraph 
(a)  and  redesignate  paragraphs  (b) 
through  (d)  as  paragraphs  (a)  through 
(c).  Newly  redesignated  paragraph  (b)  is 
amended  by  changing  the  reference  to 
"Section  201-32.106(b)"  to  read  "Section 
201-32.106(a)".  Newly  redesignated 
paragraph  (c)  is  amended  by  changing 
the  reference  to  "paragraph  (b)  of  this 
section"  to  read  "paragraph  (a)  of  this 
section  ".  and  changing  the  reference  to 
"§  201-32.106(d)"  to  read  "§  201- 
32.106(c)". 

§201-32.206    [Amended! 

5.  In  §  201-32.206,  paragraph  (g)(2)(iii) 
introductory  text,  remove  the  words  "In 
this  event:"  at  the  end  of  the  paragraph, 
and  remove  paragraphs  (g)(2)(iii)  (A) 
through  (g){2)(iii)  (C). 

Dal^d:  July  7, 1988. 
)ohn  Alderson, 

A  cling  A  dministrator  of  General  Services. 
[FR  Doc.  88-17304  Filed  8-1-88;  8:45  am] 

BILLING  CODE  SSZO-ZS-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  6803) 

Suspension  of  Community  Eligibility 
Under  the  National  Flood  Insurance 
Program;  New  York;  Correction 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes 
correction  to  final  rule.  Suspension  of 
Community  Eligibility  under  the 
National  Flood  Insurance  Program, 
(NFIP),  published  on  July  27, 1988,  at  53 
FR  28206,  Docket  No.  6802.  The 
following  community  was  erroneously 
omitted  from  this  rule.  It  should  be 
added  to  the  list  of  communities  subject 
to  be  suspended  on  August  4, 1988  for 
failure  to  adopt  the  required  NFIP 
October  1, 1986  revised  regulations. 

Community  Name:  Town  of  Orwell 
State:  New  York 
County:  Oswego 
Community  Number:  361262 
Effective  date:  August  4, 1988 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717,  500  C  Street.  Southwest,  Room 
416.  Washington,  DC  20472. 

PART  64— [CORRECTED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 
Harold  T.  Duryee, 

Administrator,  FederaJ  Insurance 
Administration. 

[FR  Doc.  88-17330  Filed  8-1-88;  8:45  am] 

BILLING  COOe  671B-21-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  64 

Common  Carrier  Services;  National 
Security  and  Emergency  Preparedness 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  action  makes  several 
editorial  changes  to  the  rules  to  reflect 
current  organizational  arrangements  and 
functional  assignments.  The  Order  also 
amends  the  rules  to  reflect  the  internal 
responsibilities  for  national  security  and 
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emergency  preparedness  matters  in  light 
of  the  ehmination  of  the  Emergency 
Communications  Division. 
EFFECTIVE  DATE:  August  2. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Drent  Weingardt,  Office  of  the  Managing 
Director.  (202)  632-3906. 
SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  |une  24. 1988. 
R.Meased;  July  21, 1988. 

1.  By  this  Order  Part  0  and  64  of  the 
rules  are  amended  to  simplify,  clarify 
and  update  them  to  reflect  current 
organiTia'ional  arrangements  and 
functional  assignments  at  the  Federal 
Communications  Commission. 

2.  Also,  various  rule  changes  are  made 
concerning  National  Security  Emergency 
Preparedness  related  activities.  Included 
are  those  changes  required  to  transfer 
functions  of  the  former  Emergency 
Communications  Division  (ECD)  to  the 
Management  {fanning  and  Program 
Evaluation  Office/Office  of  the 
Managing  Director.  Part  64.  Appendix  A, 
sections  7  and  10  are  also  amended  to 
indicate  that  the  Common  Carrier 
Bureau  is  responsible  for  receiving  and 
processiivg  restoration  priority  (RP) 
certification  applications  instead  of  the 
Emergency  Communications  Division 
staff.  These  changes  were  previously 
approved  by  the  Commission.  The 
public  should  note  that  changes  to  the 
RP  system  are  now  under  consideration 
by  the  Commission.  Notice  of  Proposed 
Rule  Making  in  General  Docket  87-505, 
2  FCC  Red  724  (1987). 

3.  Because  these  amendments  concern 
rules  of  agency  organization,  procedures 
or  practices,  the  notice  and  comment 
provisions  of  the  provisions  of  the 
Administrative  Procedure  Act  are  not 
applicable.  See  5  U.S.C.  553(b)[A).  These 
rules  are  not  considered  substantive  in 
lafure  and  are  therefore  effective  upon 
publication  in  the  Federal  Register.  See 

5  U.S.C.  553(d). 

4.  Because  a  notice  of  proposed  rule 
making  is  not  required,  an  initial  and 
final  regulatory  flexibility  analysis  is  not 
required.  See  the  Regulatory  Flexibility 
Act  of  1980,  5.  U.S.C.  603  and  604. 

5.  This  action  is  taken  under  the 
Managing  Director's  delegated  authority 
to  make  nonsubstantive,  editorial 
amendments  of  the  Commission's  rules 
and  regulations.  47  CFR  0.231(d). 

6.  Accordingly,  it  is  ordered,  pursuant 
to  the  authority  provided  by  sections 
4(i),  4(j),  and  303{r)  of  the 
Communications  Act,  47  U.S.C.  154(i), 

1 54(j)  and  303(r),  Part  0  and  64  of  the 
Commission's  Rules  are  amended  as 
shown  below. 


List  of  Subjects 

47  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 

47  CFR  Part  64 

Civil  defense. 

Rule  Amendments 

Parts  0  and  64  of  title  47  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303  unless 
otherwise  noted.  Implement  5  U.S.C.  552, 
unless  otherwise  noted. 

2.  47  CFR  0.1  is  revised  to  read  as 
follows: 

§0.1     The  Commission. 

The  Federal  Communications 
Commission  is  composed  of  Five  (5) 
members  who  are  appointed  by  the 
president  subject  to  confirmation  by  the 
Senate.  Normally,  one  Commissioner  is 
appointed  or  reappointed  each  year,  for 
a  term  of  five  (5)  years. 

3.  47  CFR  0.5  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  0.5    General  description  of  Commission 
organization  and  operations. 

***** 

(b)  Staff  responsibilities  and 
functions.  The  organization  and 
functions  of  these  major  staff  units  are 
described  in  detail  in  §§  0.11  through 
0.161.  The  defense  and  emergency 
preparedness  fujictions  of  the 
Commission  are  set  forth  separately, 
beginning  at  Section  0.181.  For  a 
complete  description  of  staff  functions, 
reference  should  be  made  to  those 
provisions.  (See  also  the  U.S. 
Government  Organization  Manual, 
which  contains  a  chart  showing  the 
Commission's  organiaation,  the  names 
of  the  members  and  principal  staff 
officers  of  the  Commission,  and  other 
information  concerning  the 
Commission.) 


§0.6    [Removed] 

4.  47  CFR  0.6  is  removed. 

5.  47  CFR  0.11  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  0.11     Functions  of  the  offfce. 

***** 

(b)  The  Secretary  is  the  official 
custodian  of  the  Commission's 
documents. 


§0.12    [Removed] 

6.  47  CFR  0.12  is  remove!. 

§0.16    [Removed] 

7.  47  CFR  0.16  is  removed. 

§  0.32    I  Removed  I 

8.  47  CFR  0.32  is  removed 

§0.42    (Removed) 

9.  47  CFR  0.42  is  removed 

§0.62    (Removed) 

10.  47  CFR  0.62  is  removed. 

§0.92    [Removed! 

11.  47  CFR  0.92  is  removed. 

§0.112    [Removed] 

12.  47  CFR  0.112  is  removed. 

13.  47  CFR  0.121  is  revised  to  read  ws 
follows: 

§0.121    Location  of  ffetd  tnstaitatlons. 

(a)  Field  offices  are  located 
throughout  the  United  States.  For  the 
address  and  phone  number  of  the 
closest  office  contact  the  Field 
Operations  Bureau  or  see  the  U.S. 
Government  Manual. 

(b)  Protected  field  offices  are  located 
at  the  following  geographical 
coordinates: 

Allegan,  Michigan 
42</d>36'20'  N.  Latitude 
85</d>57'20'  W.  Longitude 

Anchorage,  Alaska 
ei</d>09'43'  N.  Latitude 
149</d>59'55'  W.  Longitude 

Belfast,  Maine 
44</d>26'42''  N.  Latitude 
69</d>04'58"  W.  Longitude 

Canandaigua,  New  York 
42</d>54'48'  .N.  Latitude 
77</d>15'59'  W.  Longitude 

Douglas,  Arizona 
31</d>30'02''  N.  Latitude 
109</d>39'12"  W.  Longitude 

Ferndale,  Washington 
48</d>57'21"  N.  Latitude 
122</d>33'13"  W.  Longitude 

Grand  Island,  Nebraska 
40</d>55'21"  N.  Latitude 
98</d>25'42"  W.  Longitude 

Kingsville,  Texas 
27 < /d  >  26'29' N.  Latitude 
97</d>53'00''  W.  Longitude 

Laurel,  Maryland 

39</d>09'54"  N.  Latitude 
76</d>49'17'  W.  Longitude 

Livermore,  California 

37</d>43'30"  N.  Latitude 
121</d>45'12-  W.  Longitude 

Powder  Springs.  Georgia 
33</d>51'44"  N.  Latitude 
84</d>43'26'  W.  Longitude 

Sabana  Seca,  Puerto  Rico 
18</d>27'23'  N.  Latitude 
66</d>13'37"  W.  Longitude 


§0.152    [R( 
15.  47  CF 


emergency 
section  706 
maintains  li 
Offices,  oth 
telecommui 
licensees  oi 
requested,  i 
NSEP  meeti 
18.  47  CFl 
follows: 
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Sanfa  Isabel  Puerto  Rico 
18</d>00'26'  N.  Latitude 
66</d>22'32-  W.  Longitude 

Vero  Beach.  Florida 
27</d>36'21"  N.  Latitude 
80</d>38'06"  W.  Longitude 

Waipahu,  Hawaii 
21</d>22'45-  N.  Latitude 
157</d>59'54"  W.  Longitude 

§0.132    [Removed] 

14.  47  CFR  0.132  is  removed. 

§0.152    [Removed] 

15.  47  CFR  ai52  is  removed. 

§0.176    [Removed] 

16.  47  CFR  0.176  is  removed. 

17.  47  CFR  0.183  is  revised  to  read  as 
follows: 

§  0.183    Emergency  Communicattofw 
Administration. 

The  Management  Planning  and 
Program  Evaluation  Office,  Office  of  the 
Managing  Director,  coordinates  the 
National  Security  and  Emergency 
Preparedness  (NSEP)  activities  of  the 
Federal  Communications  Commission 
including  Continuity  of  Government 
Planning  and  the  Emergency 
Broadcasting  System  (EBS)  and  other 
such  functions  as  may  be  delegated 
during  a  national  emergency  or 
activation  of  the  President's  war 
emergency  powers  as  specified  in 
section  706  of  the  Communications  Act; 
maintains  liaison  with  FCC  Bureaus/ 
Offices,  other  government  agencies,  the 
telecommunications  industry  and  FCC 
licensees  on  NSEP  matters;  and,  as 
requested,  represents  the  Commission  at 
NSEP  meetings  and  conferences. 

18.  47  CFR  0.186  is  revised  to  read  as 
follows: 

§  0.186    Emergency  Relocation  Board. 

(a)  As  speciHed  in  the  Commission's 
Continuity  of  Government  Plan  and 
consistent  with  the  exercise  of  the  War 
Emergency  Powers  of  the  President  as 
set  forth  in  section  706  of  the 
Communications  Act  of  1934,  as 
amended,  an  Emergency  Relocation 
Board  will  be  convened  at  the 
Commission's  Headquarters  or  other 
relocation  site  designated  to  serve  as 
Primary  FCC  Staff  to  perform  the 
functions  of  the  Commission  following 
the  announcement  of  national  level 
mobilization  of  the  Federal  government 
by  the  President  or  other  designated 
authority;  in  the  absence  of  such 
announcement,  immediately  following 
receipt  of  an  attack  warning  signal;  or  in 
the  absence  of  either  announcement  or 
attack  warning,  immediately  following 
an  actual  attack. 

(b)  The  Board  shall  comprise  such 
Commissioners  as  may  be  present  and 


able  to  act.  In  the  absence  of  the 
Chairman,  the  Commissioner  present 
with  the  longest  seniority  in  office  will 
serve  as  acting  Chairman.  If  no 
Commissioner  is  present  and  able  to  act, 
the  person  designated  as  next  most 
senior  official  in  the  Commission's 
Continuity  of  Govemmcnl  Plan  will 
head  the  Board. 

19.  47  CFR  0.231  is  amfindfid  by  adding 
paragraph  (I)  to  read  as  follows: 

§0.231    Authority  deteflsted. 

***** 

(1)  The  Secretary,  acting  under  the 
supervision  of  the  Managing  Director, 
serves  as  the  official  custodian  of  the 
Commission's  documents  and  shall  have 
authority  to  appoint  a  deputy  or 
deputies  for  purposes  of  custody  and 
certification  of  docimients  located  in 
Gettysburg,  Pennsylvania  or  other 
established  locations. 

20.  47  CFR  0.284  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  0.284    Actions  taken  under  delegated 
authority. 

(a)  *  *  * 

(4)  Matters  involving  emergency 
communications,  including  the  issuance 
of  Emergency  Broadcast  System 
Authorizations  (FCC  Form  392)— Office 
of  the  Managing  Director. 
***** 

21.  47  CFR  0.314  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

§0.314    Additional  authority  delegated. 
***** 

(g)  To  act  on  and  make 
determinations  on  behalf  of  the 
Commission  regarding  requests  for 
reassignment  of  restoration  priority 
levels  and  assignment  of  new 
restoration  priorities  concerning  the 
restoration  in  emergencies  of  common 
carrier-provided  intercity  private  line 
service  pursuant  to  Appendix  A  of  Part 
64  of  the  Commission's  rules  when,  for 
any  reason,  the  Commission's  RP 
processing  staff  cannot  be  contacted. 
***** 

22.  The  heading  preceding  47  CFR 
0.381  is  revised  to  read  as  follows: 

National  Security  and  Emergency 
Preparedness  Delegations 

23.  47  CFR  0.383  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§  0.383    Emergency  Relocation  Board, 
authority  delegated. 

(a)  During  any  period  in  which  the 
Commission  is  unable  to  function 
because  of  the  circumstances  set  forth  in 


§  0.186(b).  all  work,  business  or 
functions  of  the  Federal 
Communications  Commission  arising 
under  the  Communications  Act  of  1934, 
as  amended,  is  assigned  and  referred  to 
the  Emergency  Relocation  Board. 
***** 

24.  47  CFR  0.387  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  0.387    Other  National  Security  and 
Emegency  Preparedness  delegations; 
cross  reference 

(a)  For  authority  of  the  Chief  of  the 
Mass  Media  Bureau  to  issue  Emergency 
Broadcast  System  Authorizations  (FCC 
Form  392),  see  §§  0.284(a)(4)  and  73.913. 


PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

25.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  Sec.  4,  48  Stat.  1066.  as 
amended;  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  apply  sees.  201.  218,  48 
Stat.  1070,  as  amended,  1077;  47  U.S.C.  201, 
218.  unless  otherwise  noted. 

26.  47  CFR  Part  64,  Appendix  A  is 
amended  by  revising  section  7, 
paragraph  b.  to  read  as  follows: 

Appendix  A — Priority  System  for  the 
Restoration  of  Common  Carrier 
Provided  Intercity  Private  Line  Services 

***** 

7.  Certification 

b.  All  other  private  line  users  are 
required  to  provide  their  request  for  a 
restoration  priority  directly  to  the  FCC. 
This  information  is  to  be  filed  on  FCC 
Form  915 — Priority  Request  and 
Certification — and  will  be  used  by  the 
Commission's  RP  processing  staff 
(Common  Carrier  Bureau)  in  making  a 
determination.  Each  request  should  be 
accompanied  by  a  copy  of  an  emergency 
communications  plan  or  reference  to  an 
FCC  approved  plan  for  the  individual 
user  organization  or  for  an  industry  [e.g.: 
Aeronautical  Emergency 
Communications  System  (AECS)J.  In 
addition,  a  recommendation  from  the 
associated  Federal  agency  is  required 
for  restoration  priority  requests  to  the 
FCC  that  involve  prearranged  voluntary 
participation  with  the  Federal 
government  in  emergencies.  In  applying 
for  a  restoration  priority  the  user  of  a 
private  line  service  accepts 
responsibility  for  making  semi-annual 
appraisals  of  the  criticality  of  the 
service,  for  making  appraisals  at  the 
time  of  any  change  in  the  nature  or  use 
of  the  service,  and  for  notifying  the  FCC 
promptly  of  discontinuation  of  the 
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service  or  of  any  factors  that  may  affect 
either  the  requirement  for  restoration 
priority  or  the  level  of  priority. 

*        »        •        *        • 

Federal  Communications  Commission. 

Edward ).  Minkel, 

Managing  Director. 

IFR  Doc.  88-17270  Filed  8-1-88;  8:45  am] 

BILUNG  COOE  S7t2-01-M 

47  CFR  Part  73 

[MM  Docket  No.  87-298;  RM-5754 1 

Radio  Broadcasting  Services;  Garden 
City,  IN 

agency:  Federal  Communications 
Commission. 


action:  Final  rule. 


summary:  This  document  stays  the 
opening  of  the  filing  window  for  FM 
Channel  275A  at  Garden  City.  Indiana. 
This  window  period  for  filing 
applications  would  have  opened  on  July 
12  and  closed  on  August  11. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Order 
Granting  Petition  for  Stay,  MM  Docket 
No.  87-298,  adopted  July  7, 1988,  and 
released  July  11. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 


Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW..  Suite  140, 
Washington,  DC  20037. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 
Fedpral  Communications  Commission. 
Bradley  P.  Holmes, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

(FR  Doc.  88-16658  Filed  8-1-88:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  ttie 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  the  adof^ion  of  the  final 
rules. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  841 

Court  Orders  Affecting  Retirement 
Benefits 

agency:  OfTice  of  Personnel 
Management 

ACnoM:  Proposed  rule. 

summary:  The  OfTice  of  Personnel 
Management  [0PM]  is  proposing 
regulations  concerning  modifications  of 
State  court  orders  affecting  survivor 
annuities  under  the  Crvil  Service 
Retirement  System  (CSRS)  and  Federal 
Employees  Retirement  System  (FERS). 
These  rale  implement  sections  8341  (h)t4) 
and  8445(d)  of  Title  5.  United  States 
Code,  that,  after  the  retirement  or  death 
of  the  employee,  prohibit  modification  of 
State  court  owtiers  relating  to  survivor 
annuities.  These  regulations  clarify  that 
OPM  will  not  honor  a  State  court  order 
awarding  a  survivor  annuity  if  issued 
after  the  retirement  or  death  of  the 
employee  unless  that  order  actually 
terminates  the  marriage.  The  regulations 
also  clarify  that  State  courts  cannot 
bypass  the  statutory  prohibition  against 
modifications  by  reserving  iurisidiction 
in  the  decree  terminating  the  marriage 
or  by  making  the  award  effective 
retroactively  to  the  date  of  the  judgment 
terminating  the  marriage. 

DATE:  Comments  must  be  received  on  or 
before  October  3, 1968. 

ADDRESS:  Send  comments  to  Reginald 
M.  ]ones,  Jr..  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Ooup;  O^ce 
of  Personnel  Management;  P.O.  Box  57; 
Washington.  DC  20044;  or  deliver  to 
OPM.  Room  4351. 1900  E  Street  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Harold  L  Siegelman,  (20Z)  932-4062. 
SUPM^MENTARV  MKMMATIOM:  The  Civil 
Service  Retirement  Spouse  Equity  Act  of 
1984,  Pub.  L  98-61S,  added  section 
8341(h)  to  tUle  5,  United  States  Code. 


This  section  permits  State  courts,  when 
terminating  a  marriage,  to  award 
survivor  annuities  under  CSRS  to  former 
spouses  of  employees  and  retirees 
covered  by  that  retirement  system. 
Paragraph  {h)(4)  of  this  section  nullifies 
modifications  of  State  court  orders  or 
court-approved  property  settlement 
agreements  after  the  retirement  or  death 
of  the  employee  to  the  extent  that  the 
modificatiaD  invoives  a  CSKSsarvivor 
annuity  for  a  former  spouse. 

Similarly,  the  FERS  Act  of  1988,  Pub. 
L.  99-335.  applied  a  similar  provision,  in 
section  8445  of  title  5.  United  States 
Code,  to  employees  covered  by  FERS^ 
Subsection  (d)  of  that  section  contains 
the  same  restriction  against 
modifications  involving  FERS  siirvivor 
annuities. 

Recently,  OfW  has  received  an 
increasing  number  of  State  court  orders 
that  terminate  marriages  of  Federal 
employees  and  retirees  but  leave 
property  rights  of  the  parties  (including 
the  right  to  survivor  annuities  under 
CSRS  or  FERS)  for  later  adjudication. 
These  regulations  clarify  that  OPM  will 
not  honor  court  orders  awanbng  a 
survivor  annuity  if  issued  after  the 
retirement  or  death  of  the  employee, 
unless  the  award  is  made  in,  or  prior  to, 
the  judgement  terminating  the  marriage, 
regardless  of  any  reservation  of 
jurisdiction  or  retroactive  effective  date 
of  the  order  granting  the  survivor 
annuity. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  FlsxifaUity  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  agencies  and  retirement 
payments  to  retired  Government 
employees,  spouses,  and  former 
spouses. 

List  of  Subjects  in  5  CFR  Parts  831  and 
841 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Firefighters,  Government  employees. 
Income  taxes.  Law  enforcemnit  officers, 
Pensions.  Retirement 


U.S.  OfRce  of  Personnel  Management 
Constance  Homer, 
Director. 

Accordin^y,  OPM  proposes  to  amend 
Title  5,  Code  of  Federal  Regulations,  as 
follows: 

PART  831— RETIREMENT 

Subpart  0— Court  Orders  Affecting 
Retirement  Benefits 

1.  The  authority  citation  for  Subpart  Q 
of  Part  831  continues  to  read: 

Antterify:  5  U.S.C.  8347. 

2.  In  §  831.1704,  paragraph  (e)  is 
revised  to  read  as  follows: 

S  831.1704    Qinifyina  court  orders. 


(e)(1)  For  purposes  of  awarding, 
increasing,  reducing,  or  eliminating  a 
former  spouse  annuity,  or  explaining, 
interpreting,  or  clarifying  a  court  order 
that  awards,  increases,  reduces  or 
eliminates  a  former  spouse  annuity,  the 
court  order  must  be — 

(i)  Issued  on  a  day  prior  to  the  date  of 
retirement  or  date  of  death  of  the 
employee;  or 

(ii)  The  first  order  terminating  the 
marital  relationship  between  the 
employee  and  the  former  spouse. 

(2)  In  paragraph  (e)(1)  of  this  section, 
"date  of  retirement"  means  the  later 
of— 

(i)  The  date  that  the  employee  files  an 
application  for  retirement;  or 

(ii)  The  effective  conunencing  date  for 
the  employee's  annuity. 

(3)  In  paragraphs  (e)(1)  and  (e)(4)  of 
this  section,  "issued"  means  actually 
filed  with  the  clerk  of  the  court,  and 
does  not  mean  the  effective  date  of  a 
retroactive  court  order  that  is  effective 
prior  to  the  date  %vhen  actually  filed 
with  the  clerk  of  the  court  (e.g.,  order 
issued  nunc  pro  tunc). 

(4)  In  para^aph  (e)(l)(ii)  of  this 
section,  the  "first  order  terminating  the 
marital  relationship  between  the 
employee  and  tbe  former  spouse"  means 
the  original  order  that  first  ends  the 
marriage,  and  does  not  include — 

(i)  Any  order  that  amends,  explains, 
clarifies,  or  interprets  the  original  order 
regardless  of  the  effective  date  of  the 
order  making  the  amendaient 
explanation,  clarification,  or 
interpretation;  or 
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(ii)  Any  order  issued  under  reserved 
jurisdiction  or  any  other  orders  issued 
subsequent  to  the  order  terminating  the 
marriage  that  divide  marital  property 
(even  if  no  division  of  marital  property 
was  made  in  the  order  terminating  the 
marriage)  regardless  of  the  effective 
date  of  the  order. 

PART  841— FEDERAL  EMPLOYEES' 
RETIREMENT  SYSTEM— GENERAL 
ADMINISTRATION 

Subpart  I— Court  Orders  Affecting 
Retirement  Benefits 

PART  841— [AMENDED] 

3.  The  authority  citation  for  Subpart  I 
of  Part  841  continues  to  read: 

Authority:  5  U.S.C.  8461 

4.  In  841.903,  Paragraph  (d)  is  revised 
to  read  as  follows: 

§841.903    Qualifying  court  orders. 

***** 

(dKl)  For  purposes  of  awarding, 
increasing,  reducing,  or  eliminating  a 
former  spouse  annuity,  or  explaining, 
interpreting,  or  clarifying  a  court  order 
that  awards,  increases,  reduces  or 
eliminates  a  former  spouse  annuity,  the 
court  order  must  be — 

(i)  Issued  on  a  day  prior  to  the  date  of 
retirement  or  date  of  death  of  the 
employee;  or 

(ii)  The  first  order  terminating  the 
marital  relationship  between  the 
employee  and  the  former  spouse. 

(2)  In  paragraph  (d)(1)  of  this  section, 
"date  of  retirement"  means  the  later 
of— 

(i)  The  date  that  the  employee  files  an 
application  for  retirement:  or 

(ii)  The  effective  commencing  date  for 
the  employee's  annuity. 

(3)  In  paragraphs  (d)(1)  and  (d)(4)  of 
this  section,  "issued"  means  actually 
filed  with  the  clerk  of  the  court,  and 
does  not  mean  the  effective  date  of  a 
retroactive  court  order  that  is  effective 
prior  to  the  date  when  actually  filed 
with  the  clerk  of  the  court  (e.g.,  order 
issued  nunc  pro  tunc). 

(4)  In  paragraph  (d)(10(ii)  of  this 
section,  the  "first  order  terminating  the 
marital  relationship  between  the 
employee  and  the  former  spouse"  means 
the  original  order  that  first  ends  the 
marriage,  and  does  not  include — 

(i)  Any  order  that  amends,  explains, 
clarifies,  or  interprets  the  original  order 
regardless  of  the  effective  date  of  the 
order  making  the  amendment, 
explanation,  clarification,  or 
interpretation;  or 

(ii)  Any  order  issued  under  reserved 
jurisdiction  or  any  other  orders  issued 
subsequent  to  the  order  terminating  the 


marriage  that  divide  marital  property 
(even  if  no  division  of  marital  property 
was  made  in  the  order  terminating  the 
marriage)  regardless  of  the  effective 
date  of  the  order. 

[FR  Doc.  88-17315  Filed  8-1-08;  8:45  am) 
BILLING  CODE  C335-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  166 
[CGD  88-041] 

Part  Access  Routes;  Approaches  to 
Chesapeake  Bay,  VA 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  study:  correction. 

SUMMARY:  This  notice  corrects  an  error 

published  in  the  Federal  Register  July  12, 

1988,  Volume  53,  page  26282,  second 

column,  under  the  Study  Area  section. 

The  last  geographic  coordinate  in  the 

"Longitude"  column  is  incorrect  and 

should  read  76"'05'  W  instead  of  75''05' 

W. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Walters,  (804)  398-6230. 

July  25. 1988. 

R.T.  Nelson, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 

of  Navigation  Safety  And  Waterway  Services. 

(FR  Doc.  88-17351  Filed  8-1-88;  8:45  am) 

BILLING  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-3423-11 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comment. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  Vulcan  Materials  Company,  Port 
Edwards,  Wisconsin,  to  exclude,  on  a 
one-time  basis,  certain  solid  wastes 
generated  at  its  facility  from  the  lists  of 
hazardous  wastes  contained  in  40  CFR 
261.31  and  261.32.  This  action  responds 
to  a  delisting  petition  submitted  under 
40  CFR  260.20,  which  allows  any  person 
to  petition  the  Administrator  to  modify 
or  revoke  any  provision  of  Parts  260 


through  268. 124.  270.  and  271  of  Title  40 
of  the  Code  of  Federal  Regulations,  and 
under  40  CFR  260.22.  which  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  Today's 
proposed  decision  is  based  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner. 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  model  and  its 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  This  model  has  been  used  in 
evaluating  the  petition  to  predict  the 
concentrations  of  hazardous 
constituents  released  from  the  petitoned 
waste,  once  it  is  disposed  of. 
DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicability  of  the  fate  and 
transport  model  used  to  evaluate  the 
petition.  Comments  will  be  accepted 
until  September  16. 1988.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late." 

Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the  model 
used  in  the  petition  evaluation  by  filing 
a  request  with  Bruce  R.  Weddle,  whose 
address  appears  below,  by  August  17, 
1988.  The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 

ADDRESSES:  Send  the  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk,  Office  of  Solid 
Waste  (WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent.  Variances 
Section,  Assistance  Branch.  PSPD/OSW 
(OS-343).  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number: 
"F-88-VMEP-FFFFF." 

Requests  for  a  hearing  should  be 
addressed  to  Bruce  R.  Weddle,  Director, 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste  (OS-340),  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washingotn.  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  (sub-basement), 
Washington,  DC  20460,  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m. 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information,  contact  the 


RCRA  HoUine,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Scott  Maid,  Office  of  Solid 
Waste  (OS-343),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washingttn,  DC  20460,  (202)  382-4783. 
SUPM.EMENTAItV  INRMMATKMi:  . 

I.  Background 

A.  Authority 

On  January  16. 1981.  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  (i.e..  ignitability, 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  ravr  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason,  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  [i.e., 
ignitability,  reactivity,  corrosivity,  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a),  42  U.S.C.  6e21(f).  and  the 
background  documents  for  the  hsted 
wastes.  Although  wastes  which  are 
"delisted"  [i.e.,  excluded)  have  been 


evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
a  hazardous  waste,  generators  remain 
obligated  to  determine  whether  their 
waste  remains  non-hazardous  based  on 
the  hazardous  waste  characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32, 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  imtil 
excluded.  See  40  CFR  261.3  (c)  and 
(d)(2).  The  substantive  standard  for 
"delisting"  a  treatment  residue  or  a 
mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  To  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11  (a)(2)  and 
(a)(3).  If  the  AgeiEcy  believes  that  the 
waste  remains  hazardous,  based  on  the 
factors  for  v^hich  the  waste  was 
originally  listed.  EPA  will  propose  to 
deny  the  petition-  If.  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria.  EPA  then 
will  evaluate  the  waste  v^th  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
facto.fs  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  a  fate  and  transport 
model  to  predict  the  concentrations  of 
hazardous  constituents  that  may  be 
released  from  the  petitioned  waste  after 
disposal  and  to  determine  the  potential 
impact  of  the  unregulated  disposal  of 
Vulcan's  petitioned  waste  on  human 
health  and  the  environment. 
Specifically,  the  model  will  be  used  to 
predict  compliance-point 
concentrations,  which  will  be  compared 
directly  to  the  levels  of  regulatory 
concern  for  particular  hazardous 
constituents. 


EPA  believes  that  this  model 
represents  a  reasonable  worst-case 
waste  disposal  scenario  iar  the 
petitioned  waste,  and  that  a  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  Because 
a  delisted  waste  is  no  longer  subject  to 
hazardous  waste  control,  the  Agency  is 
generally  unable  to  predict  and  does  not 
control  how  a  waste  wrill  be  managed 
after  deUsting.  Therefore,  EPA  currently 
believes  that  it  is  inappropriate  for  the 
Delisting  Program  to  consider  extensive 
site-sepecific  factors.  For  example,  a 
generator  may  petition  the  Agency  for 
delisting  of  a  metal  hydroxide  sludge 
which  is  currendy  being  managed  in  an 
on-site  landfill  and  provide  data  on  the 
nearest  drinking  water  well, 
permeability  of  the  aquifer, 
dispersivities.  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  off- 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  oS^site 
to  a  facility  which  may  have  very 
different  hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  dehsting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  Vulcan  is 
seeking  a  delisting  for  waste  disposed 
on-site  (i.e.,  subsoils  beneath  a  closed 
storage  pad),  ground-water  monitoring 
data  collected  from  the  area  where 
Vulcan  has  diposed  of  the  waste  are 
necessary  to  determine  whether 
hazardous  constituents  have  migrated 
from  the  unit  to  the  underlying  ground 
water.  Because  the  petitioned  waste  is 
disposed  on-site,  ground-water  data 
collected  from  Vulcan's  monitoring 
wells  are  compared  directly  to  the  levels 
of  regulatory  concern  for  particular 
hazardous  constituents  detected  in  the 
ground  water,  and  will  help  to 
characterize  the  potential  impact  (if  any) 
of  the  unregulated  disposal  of  Vulcan's 
petitioned  waste  on  human  health  and 
the  environment 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
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granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
on  this  petition  until  all  public 
comments  (including  those  at  requested 
hearings,  if  any)  are  addressed. 

II.  Disposition  of  Petition 

Vulcan  Materials  Company.  Port 
Edwards,  Wisconsin. 

1.  Petition  for  Exclusion 

Vulcan  Materials  Company  (Vulcan), 
located  in  Port  Edwards.  Wisconsin, 
manufactures  chlorine  and  caustic  soda 
by  the  mercury  cell  process,  with  some 
chlorine  used  on-site  for  the  produciton 
of  muriatic  acid.  Vulcan  petitioned  the 
Agency  to  exclude,  on  a  one-time  basis, 
subsoils  beneath  a  former  waste  pile 
where  quantities  of  EPA  Hazardous 
Waste  No.  K071 — "Brine  purification 
muds  from  the  mercury  cell  process  in 
chlorine  production,  where  separately 
prepurified  brine  is  not  used" — were 
previously  stored.  The  listed  constituent 
of  concern  for  EPA  Hazardous  Waste 
No.  K071  is  mercury.  Vulcan  petitioned 
to  exclude  its  waste  because  it  does  not 
believe  that  the  waste  meets  the  criteria 
for  which  it  was  listed.  Vulcan  also 
believes  that  the  waste  is  not  hazardous 
for  any  other  reason  [i.e.,  there  are  no 
additional  constituents  or  factors  that 
could  cause  the  waste  to  be  hazardous). 
Review  of  this  petition  included 
consideration  of  the  original  listing 
criteria,  as  well  as  the  additional  factors 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984. 
See  section  222  of  the  Amendments.  42 
U.S.C.  e921(f).  and  40  CFR  280.22(d)(2)- 
(4).  Todays'  proposal  to  grant  this 
petition  for  delisting  is  the  result  of  the 
Agency's  evaluation  of  Vulcan's 
petition. 

2.  Background 

Vulcan  petitioned  the  Agency  to 
exclude  its  subsoils  on  May  5, 1986  and 
subsequently  provided  additional 
information  to  complete  its  petition.  In 
support  of  its  petition.  Vulcan  has 
submitted  (1)  results  from  total 
constituent  and  EP  leachate  analyses  for 
the  EPA  toxic  metals,  nickel,  and 
cyanide  from  representative  samples  of 
the  subject  subsoils.  (2)  results  form 
constituent  analyses  for  total  sulfide,  (3) 
results  from  total  oil  and  grease 
analyses,  (4)  ground-water  monitoring 
data  collected  between  1980  and  1986 
for  mercury  from  ground-water 
monitoring  wells  located  upgradient  and 
downgradient  of  the  waste  pile  storage 
area,  and  (5)  test  results  for  the 
characteristics  of  ignitability  corrosivity, 
and  ignitability.  In  addition,  Vulcan  had 
previously  submitted  to  the  Agency  a 
detailed  description  of  its  production 


processes  and  a  list  of  all  raw  materials 
used  in  both  the  manufacturing  and 
treating  processes,  in  support  of  an 
earlier  exclusion  petition  covering  the 
Port  Edwards  facility's  treated  brine 
purification  muds  and  saturator 
insolubles.  The  Agency  granted  this 
earlier  petition.  See  both  the  proposed 
and  final  exclusion  notices,  51  FR  16860, 
May  7, 1988.  and  51  FR  41488.  November 
17. 1986,  respectively. 

K071  wastes  were  accumulated  and 
stored  in  waste  piles  at  the  Vulcan  plant 
from  late  1970  to  eariy  1973  while 
construction  of  a  process  development 
and  treatment  facility  was  underway. 
Accumulated  piled  wastes  were  stored 
on  a  curbed  asphalt  pad  and  covered 
with  tarpaulins.  In  mid-1982,  a  failure  of 
the  asphalt  pad  occurred,  and  mercury- 
bearing  lachates  reached  the  subsoils 
beneath  the  storage  pad. 

By  November  1983.  all  of  the 
previously  accumulated  and  piled  K071 
waste  was  either  processed  or  removed 
to  a  hazardous  waste  landfill.  During  the 
summer  of  1984,  the  subsoils  beneath 
the  pile  storage  area  were  sampled,  and 
any  subsoil  containing  40  ppm  or  more 
of  total  mercury,  or  more  than  0.2  mg/1 
of  EP  teachable  mercury,  were 
excavated  and  disposed  of  at  an  off-site 
hazardous  waste  landfill. 

Vulcan  initially  provided  the  results  of 
analyses  on  six  core  samples  for  the  EP 
toxic  constituents  in  1985.  However,  the 
Agency  determined  that  the  sampling 
method  used  by  Vulcan  to  collect  the  six 
core  samples  was  inadequate  and, 
therefore,  requested  that  the  subsoils 
area  be  resampled.  When  sampling 
soils,  petitioners  are  generally  requested 
to  divide  the  soils  area  into  four  sections 
and  randomly  collect  five  full-depth  core 
samples  from  each  quadrant  (the 
number  of  full-depth  core  samples  can 
decrease  if  the  number  of  sections  is 
increased).  The  full-depth  core  samples 
then  are  composited  by  section  and 
depth.  See  "Test  Methods  for  Evaluating 
Solid  Wastes:  Physical/Chemical 
Methods,"  U.S.  EPA  Office  of  Solid 
Waste  and  Emergency  Response, 
Publication  SW-846  (third  edition), 
November  1986,  and  "Petitions  to  Delist 
Hazardous  Waste — A  Guidance 
Manual,"  U.S.  EPA,  Office  of  Solid 
Waste.  (EPA/530-SW-85-003).  April 
1985. 

In  January  1987,  Vulcan  divided  the 
waste  pile  storage  area  into  five 
subdivisions  of  approximately  equal 
area.  Four  full-depth  core  samples  were 
randomly  collected  from  each  of  the  five 
subdivisions  [i.e.,  each  core  sample  was 
collected  by  driving  a  coring  device 
through  the  waste  until  the  bottom  of  the 
subsoil  area  was  reached,  thus 


collecting  a  representative  core  sample 
of  all  the  soil  layers  in  the  subsoils 
area — see  explanation  below).  Based  on 
knowledge  gained  during  the  clean-up 
activities  in  1984,  Vulcan  determined 
that  the  full-depth  core  samples  should 
span  twelve  feet  [i.e.,  Vulcan  believed 
that  only  the  remaining  twelve  feet  of 
subsoils  were  potentially  contaminated 
with  mercury  leachate).  Additionally, 
Vulcan  claims  that  a  schistose  layer 
begins  at  a  depth  of  approximatley  10- 
12  feet  and  that  the  schistose  layer  is 
relatively  impermeable.  Therefore, 
Vulcan  reasoned  that  samples  collected 
at  or  above  the  schistose  layer  would 
represent  a  "worst-case"  analysis  for 
the  presence  of  contaminants  in  the 
remaining  subsoils  because  the 
schistose  layer  would  cause  any 
migrating  materials  to  follow  the  path  of 
least  resistance  [i.e.,  horizontally,  rather 
than  vertically). 

Each  single  core  sample  was  collected 
as  an  18-inch  long  "cut"  at  depths  of  2- 
3.5  feet  (25  percent  of  the  total  depth  of 
the  contaminated  subsoils);  5-8.5  feet 
(25  percent  of  the  total  depth);  8-9.5  feet 
(25  percent  of  the  total  depth);  and  10.5- 
12  feet  (25  percent  of  the  total  depth). 
Equal  wei^t  cuts  from  each  core 
sample  collected  at  the  same  depth  were 
then  combined  by  subdivision  to  form 
four  composite  samples  each 
representing  25  percent  of  the  depth  of 
the  contaminated  subsoils.  Twenty 
composite  samples  (four  composite 
samples  from  each  of  the  five 
subdivisions)  were  prepared  using  this 
method. 

3.  Agency  Analysis 

Vulcan  used  SW-846  method  numbers 
7060  through  7760,  9010,  and  9030  to 
quantify  the  total  constituent 
concentrations  [i.e..  mass  of  a  particular 
constituent  per  mass  of  waste)  of  the  EP 
toxic  metals,  nickel,  cyanide,  and 
sulfide.  Vulcan  used  SW-846  method 
number  1310  to  quantity  the  EPA 
leachable  concentrations  [i.e..  mass  of  a 
particular  constituent  per  unit  volume  of 
extract)  of  the  EP  toxic  metals,  nickel, 
and  cyanide  in  the  subsoils.  Table  1 
presents  the  maximum  total  constituent 
concentrations  of  the  EPA  toxic  metals, 
nickel,  cyanide,  and  sulfide.  Table  2 
presents  the  maximum  EP  leachate 
values  of  the  EP  toxic  metals,  nickel, 
and  cyanide.  (Analysis  for  EP  leachable 
concentrations  of  sulfide  or  reactive 
sulfide  is  not  necessary  since  the 
Agency's  level  of  regulatory  concern  is 
based  on  the  total  constituent 
concentration  of  sulfide.)  Detection 
limits  represent  the  lowest 
concentrations  quantifiable  by  Vulcan 
when  using  the  appropriate  SW-846 
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analytical  methods  to  analyze  its  waste. 
(Detection  limits  may  vary  according  to 
the  waste  and  waste  matrix  being 


analyzed,  i.e..  the  "cleanliness"  of  waste 
matrices  varies  and  "dirty"  waste 
matrices  may  cause  interferences,  thus 


raising  the  detection  limit. 


Table  1  .—Total  Constituent  Analyses  (mg/kg) 

[Subsoils  previously  in  contact  witti  leactiale  from  K071  waste] 


Arsenic: 

Sample  I.. 

Sample  II... 

Sample  III.. 

Sample  IV.. 

Sample  V ... 
Barium: 

Sample  I.... 

Sample  II... 

Sample  III.. 

Sample  IV.. 

Sample  V... 


Cadmium: 
Sample 
Sampie 
Sample 
Sample 
Sample 

Chromium: 
Sample 
Sample 
Sample 
Sample 
Sample 

Lead: 

Sample 
Sample 
Sample 
Sample 
Sample 

Mercury: 
Sample 
Sample 
Sample 
Sample 
Sample 

Selenium: 
Sample 
Sample 
Sample 
Sample 
Sample 

Silver 

Sample 
Sample 
Sample 
Sample 
Sample 

Nickel: 
Sample 
Sample 
Sample 
Sample 
Sample 

Sulfide: 
Sample 
Sample 
Sample 
Sample 
Sample 

Cyanide: 
Sample 
Sample 
Sample 
Sample 
Sample 


Constituents 


2-3,5 


Concentration  by  core  depth  (feet) 
8-9.5 


3.3 
2.6 
2.7 
1.4 


96.2 
36.5 
55.8 
25.9 
27.4 


3.7 
.1 
.6 
.2 
.1 

55.3 
42.5 
20.3 
17.5 
25.8 

5.3 

9.3 

12.0 

.1 

2.8 

8.5 

48 

12.8 

17.9 

7.1 

1.5 

0.3 

<.1 

.2 

.2 

1.4 
2.9 
1.8 
2.6 
.7 

23.2 
5.2 
8.0 
6.4 
4.4 

64.6 

126.94 

56.30 

66.77 

123.24 

<.25 
<25 

.28 

.25 

<.25 


5-6.5 


"T" 


10.5-12 


1.8 
1.4 
1.2 
1.5 
.8 

225 
27.8 
56.2 
48.6 
28.1 

.2 
.1 
.2 
.4 
.1 

17.0 
53.0 
13.3 
15.7 
17.8 

.9 
1.1 
5.0 
4.5 

.5 

3.6 
5,8 
6.7 
34.0 
1.9 

.2 

<.1 

<.1 

.5 

.1 

5.8 

.6 

5.5 

3.8 

.6 

17.5 
4.2 
5.8 
4.2 

109 

5946 
20.18 
4097 
74  56 
5295 

<25 
<  25 

<25 
<.25 
<25 


0.5 

1.3 

.8 

.7 

.5 

.7 

.5 

V           9 

.2 

2 

16.5 

15  6 

19.4 

21.7 

32.1 

227 

7.6 

11.3 

10.3 

11  9 

.1 

.1 

.1 

.1 

.2 

.1 

.3 

.1 

.2 

.1 

41.1 

165 

8.8 

167 

21.6 

17.0 

50.1 

8.8 

18  8 

103 

<.1 

<  1 

1.0 

.3 

.5 

6 

.3 

3 

.4 

.5 

1.2 

16 

1.1 

3 

6 

14 

1.5 

4 

.7 

1.1 

.3 

.4 

.1 

.1 

<  1 

.2 

.1 

.2 

.2 

.2 

6 

.7 

1.1 

.7 

2.4 

6.5 

1.8 

.6 

1.4 

.7 

14.0 

0.2 

4.3 

49 

17.5 

3.8 

2.9 

7.1 

3.6 

2.6 

12.28 

59  48 

23.76 

166  98 

29  20 

25.27 

44.02 

60  26 

31  54 

331  56 

<25 

<.25 

<25 

<25 

.34 

<25 

<.26  1 

<25 

<25 

<25 

<:  Denotes  ttial  ttie  ai'ual  value  is  tielow  ttie  detection  limit  specified  in  ttie  table. 
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Table  2— Maximum  EP  Leachate  Concentrations  (mg/l) 

[Subsoils  previously  in  contact  «wth  leachate  from  K071  waste] 


Constrtuents 


Concentration  by  core  depth  (feet) 


Arsenic: 

Sample  I 

Sampte  H„ 

Sample  III 

Sample  IV. 

Sample  V 

Barium: 

Sample  I _... 

Sample  II _.... 

Sample  III _... 

Sample  IV _.. 

Sample  V 

Cadmium: 

Sample  I 

Sample  II 

Sample  III 

Sample  IV- 

Sample  V 

Chromium: 

Sample  I 

Sample  II 

Sample  III 

Sample  IV_ 

Sample  V 

Lead: 

Sample  I 

Sample  II 

Sample  III. 

Sample  IV 

Sample  V „. 

Mercury: 

Sample  l.._ 

Sample  II 

Sample  III 

Sample  IV 

Sample  V._ 

Setenium: 

Sample  I 

Sample  II 

Sample  III 

Sample  IV _.. 

Sample  V _.. 

Silver: 

Sample  I 

Sample  II 

Sample  III _. 

Sample  IV 

Sample  V 

Nickel: 

Sample  I 

Sample  II _. 

Sample  III _. 

Sample  IV 

Sample  V 

Cyanide: 

Sample  I 

Sample  II 

Sample  III 

Sample  IV 

Sample  V 


2-35 


< :  Denotes  that  the  actual  value  is  below  the  detection  \ml  spectbed  m  the  tabte 


5-65 


8-9  5 


0.007 
.001 
.011 
.002 
.004 

.216 
050 
.082 
.082 
.012 

.004 
.004 

007 
.003 

002 

002 
015 
.002 
.001 
.002 

.058 
.081 
052 
.029 
.018 

<  001 
<.001 
<.001 
<001 
<.001 

<.001 
<.001 
<.001 
.001 
<001 

<  001 
<001 
<001 
<.001 
<.001 

.188 
.104 
055 
020 
008 

.03 
<.01 

.02 
<.01 
<.01 


<0.001 

<  001 
.004 
.003 

<  001 

.280 
.306 
124 
.100 
.032 

.003 
002 
.005 
.005 
.001 

0061 
001 
001 
.0021 
<001 

.271 
001 

.025 
.052 
.002 

<.001 
<.001 

<  001 

<  001 
<.001 

.004 
.006 
012 
001 
<001 

<.001 
<001 
<001 

<  001 

<  001 

.508 
.080 
.028 
.032 
008 

<01 
<01 
.01 
<01 
<.01 


105-12 


<0.001 
<.001 
<.001 

<  001 

<  001 

.114 
05^ 
1101 
.096! 
0421 

0041 
OOli 
OOlj 
.001 
.001 

006 
001' 
001| 
0021 

<  001 

00$ 
OOli 
017 
.0061 
.002 

003; 
001, 
<001 
002 
.003 

<  001 

<  001 
.002! 

<.001 
<001 

<  001 
<001 
<001 
<001 
<.001 

.132 
.05B 
.020 

.012 
.004 

<.01 

<.01 

.01 

<  01 
<01 


<0.001 

<  001 

<  001 

<  001 

<  001 

052 
020 
.128 
.012 
090 

001 
002 
002 
001 
001 

003 
.002 
.002 

<  001 
001 

093 
009 
095 
004 
001 

002 
002 

<  001 

<  001 

<  001 

<  001 

<  001 
.002 

<.001 
002 

<  001 

<  001 

<  001 

<  001 

<  001 

080 
044 
040 
004 
092 

<  01 
.01 

<.01 
<01 
<02 


Table  3  and  Table  4  present  ground- 
water monitoring  data  for  dissolved 
mercury  and  total  mercury,  respectively. 


for  the  years  1984  through  1986.  Data 
were  collected  from  ground-water 
monitoring  wells  upgradient  and 


downgradient  of  the  waste  storage  area. 


UMI 
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Table  3.— Concentrations  of  Dissolved  Mercury  in  Ground  Water  Near  the  Waste  Storage  Area  (mg/1) 

Date 

Upgradienl 

Dowrtgradient 

Well  No  7 

WeH  No.  15 

WeH  No  4 

Well  No  4A 

Well  No  9 

Mar  3,  1986 

0.0003 
0.0003 
(•) 

00020 
0.0018 
0.0006 
00008 
0.0008 

0.0008 

<00002 
00008 
0.0002 
0.0008 
0.0002 

<  0  0002 
0.0002 
00006 
(•) 

0.0002 
0.0008 
00002 
0.0029 
00004 
0.0002 

00005 
00005 
0.0010 
0  0011 
0.0018 
<  0  0002 
0.0011 
0.0011 

0.0005 

0.0010 
0.0010 
00007 
00006 
0.0002 

<  0  0002 
0.0010 
0.0018 
(•) 

<0.0002 
00005 
0.0002 
0.0004 
00002 
00007 

00002 
00002 
0.0010 
0  0011 
0.0002 
<  0  0002 
0000ft 
00004 

June  11,  1986 

Sept  22.  1986 

Oct  21 ,  1986 

Mar  20.  1 985 

June   13.  1985 

Aug  27.  1985 

Nov  6.  1985 

Jan  6.  1984 

(•) 
(•) 
nnoin 

Jan.  6,  1984 

Feb  22.  1984 

Mar  26.  1984 

nnnn4 

June  18.  1984 

0  0028 

Sept.  20.  1984 

00004 

Nov.  7,  1984 

00004 

(*)  No  sample  collected  due  to  well  damage 

< ;  Denotes  that  the  actual  value  rs  below  the  detection  limit  specified  in  the  laWe. 

Table  4.— Concentrations  of  Total  Mercury  in  Ground  Water  Near  the  Waste  Storage  Area  (mg/1) 


Mar.  24.  1986 

June  1 1 .  1986 „ 

Sept  22.  1986 _ 

Oct  21.  1986 

Mar  20,  1985 

June  13.  1985 

Aug  27,  1985 

Nov.  6.  1985 

Jan.  6,  1984 _ 

Jan.  24,  1984 

Feb.  22.  1984 

Mar  26,  1984 

June  1 8.  1 984 

Sept  20.  1984 

Nov.  7.  1984 '..'."' 

(*)  No  sample  collecled  due  to  well  damage. 

< ;  Denotes  that  the  actual  value  is  below  the  detection  limit  specified  in  the  table. 


Upgradlent 


Well  No  7      Well  No.  15 


00040 
0.0020 
(•) 

0.0310 
0.0180 
0.0050 
0.0030 
0.0022 
(*) 
(•) 
O 
O 
(•) 
(•) 
0.0455 


00006 
0.0003 
00006 
0.0004 
1.0015 
0.0008 
0  0011 
0.0006 
(•) 

0.0010 
0.0008 
0.0016 
0.0019 
0.0036 
0.0019 


Downgradtent 


Well  No.  4      Well  No  4A      Well  No.  9 


0.0006 
0.0020 
0.0020 
00048 
0.0060 
00009 
0.0280 
0.0240 
(•) 
(•) 
(•> 
(•) 
(*) 
(•) 
0.0048 


00023 
00050 
00018 
00031 
00032 
00015 
00033 
00015 
(•) 
<  0  0002 
00016 
0.0002 
00056 
00008 
0.0030 


0.0040 
00032 
0.0056 
0.0116 
0.0090 
0.0075 
00060 
00072 
00002 

(*) 

0.0160 
00080 
00048 
00020 
0.0132 


Using  SW-846  method  number  3540. 
Vulcan  determined  that  the  subsoils  had 
a  maximum  oil  and  grease  content  of 
0.42  percent;  therefore,  the  EP  analyses 
did  not  have  to  be  modified  in 
accordance  with  the  Oily  Waste  EP 
methodology  [i.e.,  wastes  having  more 
than  one  percent  total  oil  and  grease 
may  either  have  significant 
concentrations  of  the  constituent  of 
concern  in  the  oil  phase,  which  may  not 
be  assessed  using  the  standard  EP 
leachate  procedure,  or  the  concentration 
of  oil  and  grease  may  be  sufficient  to 
coat  the  solid  phase  of  the  sample  and 
interfere  with  the  leaching  out  of  metals 
from  the  sample).  See  SW-fl46  method 
number  1330.  Vulcan  also  submitted  test 
results  for  the  characteristics  of 
ignitabilily,  corrosivity.  or  reactivity. 
See  40  CFR  261.21.  261.22,  and  261.23. 

Vulcan  submitted  a  signed 
certification  stating  that,  based  on  the 
dimensions  of  the  subsoils  area,  the 
maximum  volume  of  contaminated 
subsoils  is  5400  tons.  The  Agency 


reviews  a  petitioner's  estimates  and,  on 
occasion,  has  requested  a  petitioner  to 
re-evaluate  estimated  waste  volume. 
EPA  accepts  Vulcan's  certified  estimate 
of  5400  tons  (approximately  5,333  cubic 
yards). 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions,  and  has  not  verified 
the  data  upon  which  it  proposes  to  grant 
Vulcan's  exclusion.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
has  previously  conducted  a  spot- 
sampling  and  analysis  program  to  verify 
the  representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions,  and  may  select  to  visit  this 
facility  in  the  future  for  spot-sampling. 

4.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  disposal 
scenarios  for  contaminted  subsoils  and 
decided  that  a  landfill  scenario  is  the 


most  reasonable,  worst-case  scenario 
for  this  waste.  Under  a  landfill  disposal 
scenario,  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  water.  The  Agency,  therefore, 
evalauted  the  petitioned  waste  using  its 
vertical  and  horizontal  spread  (VHS) 
landfill  model  which  predicts  the 
potential  for  ground-water 
contamination  from  wastes  that  are 
landfilled.  See  50  FR  7882  (February  26, 
1985),  50  FR  48896  (November  27, 1985), 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
VHS  model  and  its  parameters.  This 
modeling  approach,  which  includes  a 
ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters,  to  predict  reasonable  worsl- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  [i.e..  the 
model  estimates  the  ability  of  an  aquifer 
to  dilute  the  toxicant  from  a  specific 
volume  of  waste).  The  Agency  requests 
comments  on  the  use  of  the  VHS  model 
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as  applied  to  the  evaluation  of  Vulcan's 
waste. 

Specifically,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobility  of  the 
inorganic  constituents  from  Vulcan's 
waste.  The  Agency's  evaluation,  using 
the  waste  volume  of  5,333  cubic  yards 
and  the  maximum  EP  leachate 
concentration  of  the  listed  constituent  of 
concern  in  the  VHS  model,  generated 
the  compliance-point  concentration  in 
Table  5. 

Table  5.— VHS  Model  Compuance- 
PoiNT  Concentration  (mg/1)  Listed 
Constituent  Subsoils  Previously  in 
Contact  With  Leachate  From  K071 
Waste 


Constituent 


Mercury. 


Compliance- 
point 
concentfB- 
tion 
(January 

1987 
samples) 


0.0005 


Regulatory 
standard 


0.002 


Mercury  levels  at  the  compliance  point 
are  below  the  level  prescribed  by  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR).  See  40  CFR  Part 
141. 

The  Agency  also  evaluated  the 
mobility  of  the  non-listed  EP  toxic 
metals  (except  silver — see  explanation 
below],  nickel,  and  cyanide  in  the 
subject  subsoils  using  the  VHS  model. 
The  compliance-point  concentrations  for 
these  constituents  are  presented  in 
Table  6.  The  Agency  did  not  evaluate 
the  mobility  of  silver  from  Vulcan's 
subsoils  because  it  was  not  detected  in 
the  EP  extract  using  the  appropriate 
SW-846  analytical  test  methods  (see 
Table  2).  The  Agency  believes  that  it  is 


inappropriate  to  evaluate  non- 
detectable  concentrations  of  a 
constituent  of  concern  in  its  modeling 
efforts  if  the  non-detectable  value  was 
obtained  using  the  appropriate 
analytical  method.  Spiecifically,  if  a 
constituent  cannot  be  detected  (when 
using  the  appropriate  analytical  method) 
the  Agency  assumes  that  the  constituent 
is  not  present  and  therefore  does  not 
present  a  threat  to  either  human  health 
or  the  environment. 

Table  6.— VHS  Model:  Compliance- 
Point  Concentration  (mg/1)  Listed 
Constituent  Subsoils  Prevkxjsly  in 
Contact  With  Leachate  From  K071 
Waste 


Consfituents 


Arsenic. ...„ 

Banum 

Cadmium... 
Chromium . 

Lead 

Seleflium... 

Nickel 

Cyanide 


Compiiance- 

potnt 
concentra- 
tion (January 

1987 
samples) 


0.0017 

0.049 

0.001 

0.002 

0.043 

0.0019 

0.08 

0.005 


Regulatory 
standards 


0.05 

1.0 

0.01 

0.05 

005 

0.01 

0.5 

0.7 


The  calculated  compliance-point 
concentrations  of  arsenic  barium, 
cadmiiun,  chromium,  lead,  and  selenium 
are  below  the  levels  prescribed  by  the 
NPDV\m.  The  nickel  level  (at  the 
compliance  point]  does  not  exceed  the 
Agency's  health-based  standard  of  0.5 
mg/1.'  Additionally,  the  cyanide  level 


■  See  Hazardoaa  Waste  Management  System: 
Land  Disposal  Restrictioas:  Notice  of  Availability 
and  Request  for  Comment.  52  FR  29994.  Proposed 
Health-Based  levels  for  Nickel  and  Cyanide.  August 
12. 1987. 


(at  the  compliance  point]  does  not 
exceed  the  Agency's  health-based 
standard  of  0.7  mg/l.*  Lastly,  because 
the  maximum  total  constituent 
concentrations  of  cyanide  and  sulfide 
(see  Table  1)  were  0.34  ppm  and  331.56 
ppm,  respectively,  the  Agency  believes 
that  the  total  concentrations  of  reactive 
cyanide  and  reactive  sulfide  will  be 
below  the  Agency's  interim  standards  of 
250  ppm  and  500  ppm  respectively." 

Based  on  the  review  of  Vulcan's 
processes  and  raw  materials  list,  the 
Agency  determined  that  no  Appendix 
Vni  hazardous  constituents,  other  than 
those  for  which  tests  were  conducted, 
are  likely  to  be  present  or  formed  in  the 
subsoils  previously  in  contact  with 
leachate  originating  from  the  K071  waste 
storage  pile.  On  the  basis  of  test  results 
submitted  by  the  petitioner,  pursuant  to 
260.22,  the  Agency  concludes  that  the 
subject  subsoils  do  not  exhibit  any  of 
the  characteristics  of  ignitabihty, 
reactivity,  or  corrosivity.  See  40  CFR 
261.21.  261.22,  and  261.23. 

The  Agency  also  evaluated  the 
ground-water  monitoring  data  submitted 
for  the  years  1980  through  1986  to 
determine  whether  the  ground-water 
contamination  at  the  site  is  a  direct 
result  of  the  petitioned  waste.  Ground 
water  at  the  site  is  contaminated  with 
mercury  as  shown  in  the  isopleth  of  total 
mercury  contamination  provided  in 
Figure  1. 

BtLUNO  CODE  M<»-«>-M 


«  Sec  Verified  Reference  Doses  of  the  US. 

Environmental  Protection  Agency.  Office  of  Health 
and  Environmental  Assessment  (OHEA). 
Environmental  Criteria  and  Assessment  Office. 
Cincinnati,  Ohio.  1968. 

'  See  "Interim  Agency  Thresholds  for  Toxic  Gas 
Generation."  July  12. 1985,  Internal  Agency 
Memorandum  in  the  RCRA  public  docket. 
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As  indicated  by  Figure  1,  the  highest 
concentrations  of  mercury  are  found  in 
the  vicinity  of  the  cell  room  area.  This 
indicates  that  the  cell  area  is  a  source  of 
contamination  independent  of  the  waste 
storage  area.  Additionally,  the 
concentrations  of  mercury  in  ground 
water  both  upgradient  and 
downgradient  of  the  waste  storage  area 
appear  to  be  approximately  the  same. 
(This  conclusion  comes  from  the  results 
of  the  well  monitoring  both  upgradient 
and  downgradient  of  the  waste  storage 
pad.)  Therefore,  it  appears  that  there  is 
no  increase  in  mercury  concentrations 
as  ground  water  passes  the  waste 
storage  area.  The  Agency  believes  that 
the  ground-water  monitoring  data  for 
mercury  supports  Vulcan's  claim  that 
the  ground-water  contamination  with 
mercury  resulted  from  fallout  from  the 
cell  room  air  discharges  and  mercury 
brine  spills  in  the  cell  room.  The  Agency 
accepts  the  evidence  submitted  by 
Vulcan  in  support  of  their  claim  that 
there  is  another  source  of  mercury,  and 
believes  that  no  additional  mercury 
enters  the  ground  water  as  it  flows  past 
the  waste  storage  area. 

5.  Conclusion 

The  Agency  believes  that  Vulcan  has 
successfully  demonstarated  that  the 
remaining  subsoils  previously  in  contact 
with  leachate  originating  from  K071 
waste  are  non-hazardous.  The  Agency 
considers  the  sampling  procedures  used 
by  Vulcan  during  January  1987  to  be 
adequate,  and  it  believes  that  the 
reported  analytical  data  are 
representative  of  the  subject  subsoils. 
By  collecting  full-depth  core  samples 
and  compositing  them  by  both  depth 
and  section,  Vulcan  adequately 
assessed  the  possible  temporal  and 
spatial  variability  of  the  constituent 
concentrations  in  the  subsoils.  As  a 
result,  the  Agency  believes  that  the 
samples  are  representative  of  any 
variation  in  constituent  concentrations. 
The  Agency,  therefore,  believes  that 
Vulcan's  waste  should  be  considered 
non-hazardous,  as  it  should  not  present 
a  hazard  to  either  human  health  or  the 
environment.  The  Agency  proposes  to 
grant  a  one-time  exclusion  to  the  Vulcan 
Materials  Company,  located  in  Port 
Edwards,  Wisconsin,  for  the  remaining 
subsoils  described  in  their  petition  as 
EPA  Hazardous  Waste  No.  K071.  If  the 
proposed  rule  becomes  effective,  the 
remaining  subsoils  should  no  longer  be 
subject  to  regulation  under  40  CFR  Parts 
262  through  268  and  the  permitting 
standards  of  40  CFR  Part  270. 


UMI 


If  made  final,  the  exclusion  will  only 
apply  to  the  subsoils  covered  by  the 
original  demonstration. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction 
upon  final  promulgation,  the  generator 
of  a  delisted  waste  must  either  treat, 
store,  or  dispose  of  the  waste  in  an  on- 
site  facility,  or  ensure  that  the  waste  is 
delivered  to  an  off-site  storage, 
treatment,  or  disposal  facility,  either  of 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  which  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste;  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 

III.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  Section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
conse  into  compliance.  That  is  the  case 
here  since  this  rule,  if  promulgated, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  which  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  Section  3010,  we 
believe  that  this  exclusion  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C. 
553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant  an 
exclusion  is  not  major  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  at  a 
specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 


facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today's  rule.  This  proposal  is  not  a 
major  regulation,  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  §§  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  Ei'A's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly,  1 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Fart  261 

Hazardous  materials,  Waste 
treatment  and  disposal.  Recycling. 

AulJiority:  Soc.  30(11  RCRA.  42  U.S.C  6921 

DjIp:  My  25.  W88. 
Jeffery  D.  Denii. 
Dupiily  Director.  Off  ice  of  Solid  Waste 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
ameniied  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905.  6912(a).  6921.  and  6922). 

2.  In  Appendix  IX,  add  to  t-,ble  2  the 
following  wastestreams  in  alphabetical 
order: 
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Appendix  IX— Wastes  Excluded  Under 
§§  260.20  and  260.22 

Table  2.— Wastes  Excluded  From 
Specirc  Sources 


Facility 

Address 

Waste 

• 

•              • 

•              • 

Vulcan 

Port  Edwards. 

Remaining 

Materials 

Wl. 

subsoils  which 

Co. 

had  been  in 
contact  KKith 
leachate  trom 
a  storage  pad 
holding  bnne 
purification 
muds  (EPA 
Hazardous 
Waste  No. 

K071)  This 
one-time 
exclusion  for 
the  remaining 
subsoils  will  tje 
effective  after 
(insert  date  of 
final  rule's 
publications) 

IFR  Doc.  88-17334  Filed  8-1-88;  8:45  ami 

BIU.ING  CODE  6560-SO-M 

40  CFR  Part  261 

ISW-FRL-3423-31 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comment. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  CF&I  Steel  Corporation,  Pueblo. 
Colorado,  to  conditionally  exclude 
certain  solid  wastes  generated  at  its 
facility  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  a 
delisting  petition  submitted  under  40 
CFR  260.20,  which  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  Parts  260 
through  268, 124,  270,  and  271  of  Title  40 
of  the  Code  of  Federal  Regulations,  and 
under  40  CFR  260.22,  which  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  Today's 
proposed  decision  is  based  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner. 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  model  and  its 
application  in  evaluating  the  waste- 


specific  information  provided  by  the 
petitioner.  This  model  has  been  used  in 
evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  is  disposed  of. 
DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicability  of  the  fate  and 
transport  model  used  to  evaluate  the 
petition.  Comments  will  be  accepted 
unitl  September  16. 1988.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late.". 

Any  person  may  request  a  hearing  on 
this  pixiposed  decision  and/or  the  model 
used  in  the  petition  evaluation  by  filing 
a  request  with  Bruce  Weddle,  whose 
address  appears  below,  by  August  17, 
1988.  The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 

ADDRESSES:  Send  three  copies  of  your 
documents  to  EPA.  Two  copies  should 
be  sent  to  the  Docket  Clerk,  Office  of 
Solid  Waste  (WH-562),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460.  A 
third  copy  should  be  sent  to  Jim  Kent, 
Variances  Section,  Assistance  Branch, 
PSPD/OSW  (OS-343),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 
Identify  your  comments  at  the  top  with 
this  regulatory  docket  number:  "¥-86- 
CFEP-FFFFF." 

Requests  for  a  hearing  should  be 
addressed  to  Bruce  Weddle,  Director, 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste  {OS-340),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.  (sub-basement).  Washington. 
DC  20460.  and  is  available  for  viewing 
from  9:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Cair{202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Mr.  Scott  Maid.  Office  of  Solid 
Waste  (OS-343).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460.  (202)  382-4783. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

On  January  16, 1981,  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA, 


EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  [i.e..  ignitability, 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason,  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  characteristics  [i.e.. 
ignitability,  reactivity,  corrosivity,  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a),  42  U.S.C.  6921(f).  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted  '  [i.e..  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
a  hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  not 
their  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32. 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261.3  (c)  and 
(d)(2).  The  substantive  standard  for 
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"delisting"  a  treatment  residue  or  a 
mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  To  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11  (a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  will  propose  to 
deny  the  petition.  If.  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria,  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  a  fate  and  transport 
model  to  predict  the  concentration  of 
hazardous  constituents  that  may  be 
released  from  the  petitioned  waste  after 
disposal  and  to  determine  the  potential 
impact  of  the  unregulated  disposal  of 
CF&I  Steel  Corporation's  petitioned 
waste  on  human  health  and  the 
environment.  Specifically,  the  model 
will  be  ued  to  predict  compliance-point 
concentrations  which  will  be  compared 
directly  to  the  levels  of  regulatory 
concern  for  particular  hazardous 
constituents. 

EPA  believes  that  this  model 
represents  a  reasonable  worst-case 
waste  disposal  scenario  for  the 
petitioned  waste,  and  that  a  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  Because 
a  delisted  waste  is  no  longer  subject  to 
hazardous  waste  control,  the  Agency  is 
generally  unable  to  predict  and  does  not 
control  how  a  waste  will  be  managed 
after  delisting.  Therefore,  EPA  currently 
believes  that  it  is  inappropriate  for  the 
Delisting  Program  to  consider  extensive 
site-specific  factors.  For  example,  a 


generator  may  petition  the  Agency  for 
delisting  of  a  metal  hydroxide  sludge 
which  is  currently  being  managed  in  an 
on-site  landfill  and  provide  data  on  the 
nearest  drinking  water  well, 
permeability  of  the  aquifer, 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact,  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  off- 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  off-site 
to  a  facility  which  may  have  very 
different  hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  CF&I  Steel 
Corporation  is  seeking  an  upfront 
delisting  [i.e.,  an  exclusion  for  wastes 
generated  from  a  laboratory-scale 
treatment  process),  ground-water 
monitoring  data  collected  from  the  area 
where  the  petitioner  plans  to  dispose  of 
the  waste  is  not  necessary.  Because  the 
petitioned  waste  stream  is  not  currently 
generated  or  disposed  of,  ground-water 
data  would  not  characterize  the  effects 
of  the  petitioned  waste  on  the 
underlying  aquifer  at  the  disposal  site, 
and,  thus,  would  serve  no  propose. 

CF&I  Steel  Corporation  petitioned  the 
Agency  for  an  upfront  exclusion  (for 
wastes  that  have  not  yet  been 
generated)  based  on  a  laboratory-scale 
waste  treatment  process  (i.e..  a  scaled- 
down  version  of  a  proposed  treatment 
system],  untreated  waste 
characteristics,  and  process 
descriptions.  Additionally,  the  Agency  is 
proposing  that  verification  testing 
requirements  [i.e.,  required  analytical 
testing  of  representative  samples 
obtained  from  the  full-scale  treatment 
system  verifying  that  the  treatment 
system  is  one-line  and  operating  as 
described  in  the  petition)  be  made 
conditions  of  the  exclusion.  These 
conditions,  if  the  exclusion  is  granted, 
will  be  implemented  in  order  to  show 
that,  once  on-line,  the  treatment  system 
can  render  the  waste  non-hazardous  by 
meeting  the  Agency's  verification  testing 
limitations  [i.e..  the  maximum  allowable 
levels  of  the  hazardous  constituents  of 
concern  present  in  the  waste,  below 


which,  the  waste  would  not  be 
considered  hazardous). 

From  the  evaluation  of  CF&I  Steel 
Corporation's  upfront  delisting  petition, 
a  list  of  constitutents  was  developed  for 
the  verification  testing.  Tentative 
maximum  allowable  treated  waste 
concentrations  for  these  constituents 
then  were  derived  by  back  calculating 
from  the  regulatory  standards  through 
the  use  of  the  proposed  fate  and 
transport  model  for  a  landfill 
management  scenario.  These  levels  [i.e., 
"delisting  levels")  are  proposed 
conditions  of  the  delisting. 

The  Agency  encourages  the  use  of 
upfront  delisting  petitions  because  they 
have  the  advantage  of  allowing  the 
applicant  to  know  what  treatment  levels 
for  constituents  should  be  sufficient  to 
render  specific  wastes  non-hazardous, 
before  investing  in  new  or  modified 
waste  treatment  systems.  Therefore, 
upfront  delisting  will  allow  new 
facilities  to  receive  exclusions  prior  to 
generating  wastes  which,  without 
upfront  exclusions,  would  unnecessarily 
hcve  been  considered  hazardous. 
Upfront  delistings  for  existing  facilities 
can  be  processed  concurrently  during 
construction  or  permitting  activities: 
therefore,  new  or  modified  treatment 
systems  should  be  capable  of  producing 
wastes  that  are  considered  non- 
hazardous  sooner  than  otherwise  would 
be  possible.  At  the  same  time, 
conditional  batch  testing  requirements 
to  submit  data  verifying  that  the 
delisting  levels  are  achieved  by  the  fully 
operational  manufacturing/treatment 
systems  will  maintain  the  integrity  of 
the  delisting  program  and  will  ensure 
that  only  non-hazardous  wastes  are 
removed  from  Subtitle  C  control. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
on  this  petition  proposed  today  until  all 
public  comments  (including  those  at 
requested  hearings,  if  any)  are 
addressed. 

II.  Disposition  of  Petition 

CF6-I  Steel  Corporation,  Pueblo. 
Colorado 

1.  Petition  for  Exclusion 

CF&I  Steel  Corporation  (CF&I), 
located  in  Pueblo,  Colorado,  produces 
rails,  associated  rail  products, 
reinforcing  bars,  billets,  rounds, 
seamless  tube,  wire,  and  bars.  CF&I 
petitioned  the  Agency  to  exclude  its 
chemically  stablized  electric  arc  furnace 
dust  fCSEADF),  presently  listed  as  EPA 
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Hazardous  Waste  No.  K061 — "Emission 
control  dust/sludge  from  the  primary 
production  of  steel  in  electric  furnaces." 
The  listed  constituents  of  concern  for 
EPA  Hazardous  Waste  No.  K061  are 
cadmium,  chromium,  and  lead.  CF&I 
petitioned  to  exclude  its  waste  because 
it  does  not  believe  that  the  waste  will 
meet  the  Criteria  for  which  it  was  listed. 
CF&I  also  believes  that  its  treatment 
process  will  generate  a  non-hazardous 
waste  because  the  constituents  of 
concern,  although  present  in  the  waste, 
will  be  in  an  essentially  immobile  form. 
CF&I  further  believes  that  the  waste  will 
not  be  hazardous  for  any  other  reason 
[i.e.,  there  are  no  additional  constituents 
or  factors  that  could  cause  the  waste  to 
be  hazardous).  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
factors  required  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984.  See 
section  222  of  the  Amendments,  42 
U.S.C.  6921(f),  and  40  CFR  260.22(d)(2)- 
(4).  Today's  proposal  to  grant  this 
petition  for  delisting  is  the  result  of  the    " 
Agency's  evaluation  of  CF&I's  petition. 

2.  Background 

CF&I  petitioned  the  Agency  to  exclude 
its  CSEAFD  on  November  20, 1987  and 
subsequently  provided  additional 
information  to  complete  its  petition.  In 
support  of  its  petition,  CF&I  submitted 
(1)  detailed  descriptions  of  its 
manufacturing  and  proposed  Solifix 
waste  treatment  processes;  '  (2)  a  list  of 
all  the  raw  materials  used  in  both  the 
manufacturing  and  treatment  processes; 
(3)  results  from  total  constituent 
analyses  for  all  the  EP  toxic  metal, 
nickel,  cyanide,  and  total  sulfide  from 
representative  samples  of  the  untreated 
EAF  dust;  (4)  results  from  the  EP  toxicity 
and  the  multiple  extraction  procedure 
(MEP)  analyses  (required  for  stabilized 
wastes)  for  all  the  EP  toxic  metals, 
nickel,  and  cyanide  from  representative 
samples  of  the  fully-cured  (;.e., 
hardened)  CSEAFD  derived  from  a 
bench-scale  treatment  system;  (5)  results 
from  total  oil  and  grease  analyses  on 
representative  samples  of  the  untreated 
eAf  dust;  and  (6)  test  results  for  the 
hazardous  waste  characteristics  of 
ignitability,  corrosivity,  and  reactivity. 
Once  CF&I's  full-scale  treatment  system 
is  on-line,  EPA  proposes  that  CF&I  be 
required  to  perform  analyses  for  EP 
leachate  concentrations  of  all  the  EP 
toxic  metals,  nickel,  and  cyanide,  and 


'  CF&I  has  claimed  thai  the  Solifix  IrealmenI 
process  is  confidential  and  proprietary:  therefore, 
the  Agency  is  handling  information  on  the  Sohfix 
treatment  process  as  Confidential  Busineu 
Information  (CBI). 


total  constituent  concentrations  of  total 
reactive  sulfide  and  total  reactive 
cyanide  on  batches  of  treated  waste 
(see  section  6 — Verification  Testing 
Conditions]. 

CF&I  produces  the  products  noted 
above  by  processing  steel  scraps  in  two 
electric  arc  furnaces  (EAFs).  The  scrap 
steel  is  melted  and  refined  in  the 
furnace  when  an  electric  arc  surges 
between  the  electrodes  and  scrap.  When 
the  molten  steel  reaches  3,000  degrees 
Fahrenheit,  it  is  poured  into  a  ladle  and 
cast  into  ingot  molds. 

The  EAFs  produce  dust  during  (1) 
melting  of  scrap,  (2)  pouring  molten 
steel,  (3)  pneumatic  injection  of 
additives,  (4)  oxygen  blowing,  and  (5) 
meltdown/refining  periods.  The  EAF 
dust  is  conveyed  pneumatically  from  the 
EAF  dust  baghouses  to  the  storage  silo. 

The  EAF  dust  is  then  mixed  with 
specific  amounts  of  certain  chemicals  in 
a  prescribed  ratio  in  accordance  with 
the  Solifix  proprietary  processing 
sequence.  CF&I  tested  laboratory-scale 
levels  of  fully-cured  stabilized  waste 
derived  from  an  experimental  treatment 
unit.  Data  from  this  unit  were  submitted 
as  the  basis  for  an  upfront  delisting 
petition.  CF&I  plans  to  construct  a  full- 
scale  mixing  and  stabilization  facility  if 
their  laboratory-scale  system  produces 
treated  wastes  that  support  an  upfront 
delisting  decision.  The  fully-cured 
chemically  stablized  EAF  dust  would  be 
disposed  of  at  a  non-harzardous 
dedicated  landfill,  if  the  exclusion  is 
granted. 

To  collect  representative  samples 
from  EAF  baghouses  like  CF&I's. 
petitioners  are  normally  requested  to 
collect  a  minimiim  of  four  composite 
samples  comprised  of  independent  grab 
samples  collected  over  time  [e.g.,  grab 
samples  collected  every  hour  and 
composited  by  shift,  etc.).  See  "Test 
Methods  for  Evaluating  Solid  Wastes: 
Physical/Chemical  Methods,"  U.S.  EPA 
Office  of  Solid  Waste  and  Emergency 
Response,  Publication  SW-846  (third 
edition),  November  1986,  and  "Petitions 
to  Delist  Hazardous  Wastes — A 
Guidance  Manual,"  U.S.  EPA,  Office  of 
Solid  Waste,  (EPA/530-SW-85-OG3), 
April  1985. 

Over  a  40  day  period,  between  July  10, 
1987  and  August  19, 1987,  CF&I  collected 
a  total  of  sixty  grab  samples  of  the  EAF 
dust  from  the  two  EAF  dust  hoppers 
prior  to  the  pneumatic  transfer  of  the 
EAF  dust  to  the  storage  silo.  Each 
sample  was  collected  in  a  one  gallon 
container  on  a  staggered  schedule 
rotating  between  mid-morning,  mid-day, 
and  mid-afternoon  during  the  daily  melt 
cycle.  The  two  daily  samples  (one  from 


each  EAF  dust  hopper)  were  mixed  to 
produce  thirty  daily  composite  samples. 
The  thirty  daily  composite  samples  were 
further  composited  to  produce  fifteen 
sequential  daily  composite  samples  [i.e.. 
day  1  and  day  2,  day  3  and  day  4.  day  5 
and  day  6,  etc.).  The  fifteen  sequential 
daily  composite  samples  were  analyzed 
for  total  constituent  concentrations  [i.e., 
mass  of  a  particular  constituent  per 
mass  of  waste)  of  all  the  EP  toxic 
metals,  nickels,  and  cyanide,  the  total 
constituent  concentration  of  sulfide,  and 
total  oil  and  grease  content.  The  fifteen 
samples  then  were  ranked  by  the  total 
constituent  concentrations  of  cadmium, 
chromium,  and  lead,  and  the  three 
highest  composite  samples  were 
segregated  for  direct  Solifix  process 
fixation.  The  remaining  twelve 
composite  samples  were  divided  into 
three  groups  of  four  and  further 
composited  to  produce  three  additional 
composite  samples  for  Solifix  process 
fixation.  EP  and  MEP  leachate  analyses 
were  performed  on  the  six  fully-cured 
CSEAFD  samples  to  quantify  the 
leachate  concentrations  of  all  the  EP 
toxic  metals,  nickel,  and  cyanide  [i.e., 
mass  of  a  particular  constituent  per  unit 
volume  of  extract).  CF&I  claims  that  due 
to  a  consistent  manufacturing  and 
treament  process,  the  analyses  from 
samples  collected  over  a  five-week 
period  are  representative  of  any 
variation  in  fully-cured  CSEAFD 
constituent  concentrations. 

3.  Agency  Analysis 

CF&I  used  SW-846  method  numbers 
7061-7760,  9010,  and  9030  to  quantify  the 
total  constituent  concentrations  of  all 
the  EP  toxic  metals,  nickel,  cyanide,  and 
sulfide  in  the  untreated  EAF  dust.  CF&I 
used  SW-846  method  numbers  1310 
(standard  EP)  and  1320  (MEP)  to 
quantify  the  teachable  concentrations  of 
the  EIP  toxic  metals,  nickels,  and  cyanide 
in  the  fully-cured  CSEAFD.  Table  1 
presents  the  maximum  total  constituent 
concentrations  of  the  EP  toxic  metals, 
nickel,  cyanide,  and  sulfide.  Tables  2 
and  3  present  the  maximum  EP  leachate 
values  and  maximum  MEP  leachate 
values,  respectively,  of  the  EP  toxic 
metals,  nickel,  and  cyanide.  (Analysis 
for  EP  or  MEP  teachable  concentrations 
of  sulfide  (or  reactive  sulfide)  is  not 
necessary  since  the  Agency's  level  of 
regulatory  concern  is  based  on  the  total 
constituent  concentration  of  reactive 
sulfide.)  Detection  limits  represent  the 
lowest  concentrations  quantifiable  by 
CF&I  when  using  the  appropriate  SW- 
846  analytical  methods  to  analyze  its 
waste.  (Detection  limits  may  vary 
according  to  the  waste  and  waste  matrix 
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being  analyzed,  i.e.,  the  "cleanliness"  of 
waste  matrices  varies,  and  "dirty" 
waste  matrices  may  cause  interferences, 
thus  raising  the  detection  limit.) 

Table  1  .—Maximum  Total  Constituent 
Concentrations  Untreated  EAF  Dust 


Table  1  .—Maximum  Total  Constituent 
Concentrations  Untreated  EAF 
Dust— Continued 


Table  2.— Maximum  EP  Leachate  Con- 
centrations Fully-Cured  CSEAFD— 
Continued 


Constituents 

Total  constituent 
concentrations  (mg/kg) 

Arsenic 

ND  (t)elow  detection  limit 

Barium 

of  10). 
224.0. 

4100 

Chromium 

1360.0. 

Lead 

5170  0. 

Mercury 

29.0. 

Seienium 

NO  (betow  detection  limit 

Silver 

of  1.0). 

850. 

Nickel 

260.0. 

Constituents 

Total  constituent 
concentrations  (mg/kg) 

Cyanide 

ND  (t>ek}w  detection  limit 

Sulfide 

of  0.2). 
NO  (below  detection  limit 

of  10.0). 

NO:  Not  Detected.  Donotes  corx:entrations  below 
ttie  detection  limits. 

Table  2.— Maximum  EP  Leachate 
Concentrations  Fully-Cured  CSEAFD 


Constituents 

EP  leachate 
corK:entrations  (mg/1) 

Cadmium 

0.061. 

Ctwomium 

0.282. 

Lead 

0.251. 

Mercury 

NO  (t>elow  detection  limit 

Selenium 

of  0.005). 
0.050.' 

Silver 

0.041. 

Nickel 

0.252. 

Of  0.020). 

Constituents 

EP  leachate 
concentrations  (mg/1) 

Arsenic 

0  05.' 

Barium 

1.47. 

ND:  Not  Detected.  Donotes  concentrations  below 
the  detection  limits. 

'Cakxiiated  by  assuming  a  dilution  factor  of 
twenty  times  (based  on  100  grams  of  sample  and 
dihjtkxi  of  2000  ml  of  water)  and  a  theoretical  worst- 
case  leactiing  of  100  percent. 


Table  3.— Maximum  MEP  Leachate  Concentratkdns  Fully-Cured  CSEAFD  (mg/i) 


Constituent 

Concentration  days 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Arsenic  ' 

Barium 

<1.00 

<  0.020 
0.091 
0.052 

<  0.005 
0.021 

<  0.020 

<  0.020 

<1.00 

<  0.020 
0.093 
0.231 

<  0.005 

<  0.020 

<  0.020 

<  0.020 

<1.00 
<0.020 
0.041 
0.151 
<  0.005 
<0.020 
<0.020 
<0.020 

<1.00 

<  0.020 

<  0.020 
0.181 

<0.005 

<  0.020 

<  0.020 

<  0.020 

<1.00 
<0.020 

<  0.020 
0.021 

<  0.005 

<  0.020 

<  0.020 

<  0.020 

<1.00 

<  0.020 
<0.020 

0.052 
<0.005 

<  0.020 

<  0.020 

<  0.020 

<1.00 

<  0.020 

<  0.020 

<  0.020 

<  0.005 
<0  020 

<  0.020 
<0.020 

<1.00 

<  0.020 
<0  020 

<  0.020 

<  0.005 
<0.020 

<  0.020 

<  0.020 

<1.00 
<0.020 

<  0.020 
<0  020 

<  0.005 

<  0.020 

<  0.020 
<0  020 

Cadimum 

Chromium 

Lead 

Mercury 

Nnkel 

Seleninum  ' 

Cyanide 

<:  Denotes  that  the  actual  concentration  is  betow  the  detectton  limit  specified  in  the  above  table. 

'  MEP's  were  not  completed  due  to  ttw  suffk^ntly  law  total  constituent  concentrations  (/:»..  assuming  the  20:1  liquid  to  solid  ratks  of  the  EP  toxteity  test  and  100 
percent  leaching,  the  worst-case  extract  concantratton  wouW  be  betow  the  level  of  regulatory  concern). 


CF&I  used  SW-846  method  number 
9071  to  determine  that  its  waste  had  a 
maximiun  oil  and  grease  content  of  0.107 
percent;  therefore,  the  EP  analyses  did 
not  have  to  be  modiHed  in  accordance 
with  the  Oily  Waste  EP  methodology 
{i.e.,  wastes  having  more  than  one 
percent  total  oil  and  grease  may  have 
significant  concentrations  of  the 
constituent  of  concern  in  the  oil  phase, 
which  may  not  be  assessed  using  the 
standard  EP  leachate  procedure,  or  the 
concentration  of  oil  and  grease  may  be 
sufficient  to  coat  the  phase  of  the 
sample  and  interfere  with  the  leaching 
out  of  metals  from  the  sample).  See  SW- 
846  method  number  1330.  CF&I  also 
submitted  test  results  for  the 
characteristics  of  ignitability, 
corrosivity,  and  reactivity.  See  40  CFR 
261.21,  261.22.  and  261.23. 

CF&I  submitted  a  signed  certification 
stating  that,  based  on  the  current  annual 
waste  generation  and  the  laboratory- 
scale  mixing  ratio  of  reagent  of  EAF 
dust,  its  maximum  annual  generation 
rate  of  CSEAFD  will  be  35,000  tons.  The 
Agency  reviews  a  petitioner's  estimates 
and,  on  occasion,  has  requested  a 
petitioner  to  re-evaluate  estimated 


waste  volume.  EPA  accepts  CFftl's 
certified  estimate  of  35,000  tons 
(approximately  34,500  cubic  yards). 

EJPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions,  and  has  not  verified 
the  data  upon  which  it  purposes  to  grant 
CF&I's  exclusion.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
has  previously  conducted  a  spot- 
sampling  and  analysis  program  to  verify 
the  representative  nature  of  the  date  for 
some  percentage  of  the  submitted 
petitions,  and  may  elect  to  visit  this 
facility  in  the  future  for  spot-sampling. 

4.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  disposal 
scenarios  for  stabilized  wastes  and 
decided  that  a  landfill  scenario  is  the 
most  reasonable,  worst-case  scenario 
for  this  waste.  Under  a  landfill  disposal 
scenario,  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  water.  The  Agency,  therefore, 
evaluated  the  petitioned  waste  using  its 


vertical  and  horizontal  spread  (VHS) 
landfill  mode  which  predicts  the 
potential  for  ground-water 
contamination  from  wastes  that  are 
landfilled.  See  50  FR  7882  (February  26, 
1985),  50  FR  48896  (November  27, 1985), 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
VHS  model  and  its  parameters.  This 
modeling  approach,  which  includes  a 
ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters,  to  predict  reasonable  worst- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  [i.e.,  the 
model  estimates  the  ability  of  an  aquifer 
to  dilute  the  toxicant  from  a  specific 
volume  of  waste).  The  Agency  requests 
comments  on  the  use  of  the  VHS  model 
as  applied  to  the  evaluation  of  CF&I's 
waste. 

Specifically,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobility  of  all  the 
inorganic  constituents  (except  mercury 
and  cyanide — see  explanation  below) 
from  CF&I's  fully-cured  CSEAFD  waste. 
The  Agency's  evaluation,  using  the 
CSEAFD  volume  of  34,500  cubic  yards 
and  the  maximun  EP  leachate 
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concentrations  of  all  the  inorganic 
constituents  of  concern  in  the  VHS 
model,  generated  the  compliance-point 
concentrations  shown  in  Table  4.  The 
Agency  did  not  evaluate  the  mobility  of 
the  remaining  inorganic  constituents 
[i.e..  mercury  and  cyanide)  from  CF&I's 
waste  because  they  were  not  detected  in 
the  EP  extract  using  the  appropriate 
SVV-846  analytical  test  methods  (see 
Table  2).  The  Agency  believes  that  it  is 
inappropriate  to  evaluate  non- 
detectable  concentrations  of  a 
constituent  of  concern  in  its  modeling 
effort  if  the  non-detectable  value  was 
obtained  using  the  appropriate 
analytical  method.  Specifically,  if  a 
constituent  cannot  be  detected  (when 
using  the  appropriate  analytical  method) 
the  Agency  assumes  that  the  constituent 
is  not  present  and  therefore  does  not 
present  a  threat  to  either  human  health 
or  the  environment. 

Table  4 

VHS:  Calculated  Complicance-Pomt  Concentrations 
Listed  and  Non-Listed  Constituents  Fully-Cured 
CSEAFD 


Regulatory 

standards 

(mg/l)  ' 


0,05 

1.0 

0.01 

005 

0.05 

05 

0.01 

0.05 


'  See  "DocKet  Report  on  Health-Based  Regulatory 
Levels  and  solubilities  Used  in  the  Evaluation  of 
Delisting  Petitions."  June  8.  1988,  located  in  tfie 
RCRA  public  docket. 

The  fully-cured  CSEAFD  exhibited 
arsenic,  barium,  cadmium,  chromium, 
lead,  nickel,  selenium,  and  silver  levels 
at  the  compliance  point  below  the 
Agency's  health-base  levels  used  in 
delisting  decision  making. 

The  Agency  used  the  MEP  test  to 
assess  the  long-term  stability  of  CF&I's 
fully-cured  stabilized  waste.  In  this 
procedure,  a  sample  of  CF&I's  fully- 
cured  stabilized  waste  was  ground  and 
passed  through  a  lOOx  mesh  screen  in 
order  to  determine  whether  the  metals 
are  chemically  bound  in  the  waste 
matrix.  Once  a  sample  was  prepared,  a 
series  of  nine  synthetic  acid  rain 
extractions  was  performed  in  order  to 
determine  whether  the  metals  would 
leach  from  the  waste  matrix  over  time. 
The  MEP  data  reported  in  Table  3 
indicate  that  the  fully-cured  CSEAFD 
treatment  residue  exhibits  long-term 
stability  by  leaching  non-hazardous 
levels  of  metals  after  multiple 
extractions. 


Constituents 

Compliance- 
point 
concentra- 
tions (mg/l) 

Arsenic 

Barium.  ■ - 

Cadmium -. 

Chromium 

0.0079 
0.2330 
0.0097 
0.0447 

Lead 

0.0398 

Nickel    

*03990 

Selenium 

00079 

Silver 

00065 

Because  the  concentration  of  total 
cyanide  is  less  than  0.2  mg/kg,  the 
Agency  believes  that  the  concentration 
of  reactive  cyanide  will  be  below  the 
Agency's  interim  standard  of  250  ppm. 
See  "Interim  Agency  Threshold  for 
Toxic  Gas  Generation,"  July  12, 1985, 
internal  Agency  memorandum,  in  the 
RCRA  public  docket.  Lastly,  because  the 
total  constituent  concentration  of  total 
sulfide  is  less  than  10  mg/kg,  the  Agency 
believes  that  the  concentration  of 
reactive  sulfide  will  be  below  the 
Agency's  interim  standard  of  500  ppm. 
See  "Interim  Agency  Threshold  for 
Toxic  Gas  Generation,"  July  12, 1985. 
internal  Agency  memorandum,  in  the 
RCRA  public  docket. 

The  Agency  concluded,  after 
reviewing  CF&I's  processes  and  raw 
materials  list,  that  no  other  hazardous 
constituents  of  concern  are  being  used 
by  CF&I.  and  that  no  other  constituents 
of  concern  are  likely  to  be  present  or 
formed  as  reaction  products  or  by- 
products of  CF&I's  waste.  On  the  basis 
of  test  results  submitted  by  the 
petitioner  pursuant  to  §  260.22.  the 
Agency  concludes  that  the  waste  does 
no  exhibit  any  of  the  characteristics  of 
ignitability.  corrosivity.  or  reactivity. 
See  40  CFR  261.21,  261.22,  and  261.23. 

5.  Conclusion 

The  Agency  believes  that  CF&I's 
Solifix  treatment  system  can  render  the 
K061  wastes  non-hazardous.  The 
Agency  believes  that  the  analyzed 
samples  of  the  fully-cured  treated  waste 
reflect  the  day-to-day  variations  in 
manufacturing  and  treatment  processes 
for  both  the  particular  grades  of  scrap 
used  and  the  particular  grades  of  steel 
produced  during  the  demonstration 
period  and  that  are  intended  to  be  used 
and  produced,  thereafter.  The  Agency, 
therefore,  is  proposing  that  CF&I's  fully- 
cured  CSEAFD  waste,  if  it  meets  certain 
verification  testing  requirements,  be 
considered  non-hazardous,  as  it  should 
not  present  a  hazard  to  either  human 
health  or  the  environment.  The  Agency 
proposes  to  grant  a  conditional 
exclusion  to  the  CF&I  Steel  Corporation, 
located  in  Pueblo,  Colorado,  for  its  fully 
cured  chemically  stabilized  electric  arc 
furnace  dust  treatment  residue 
described  in  their  petition  as  EPA 
Hazardous  Waste  No.  K061.  If  the 
proposed  rule  becomes  effective,  the 
fully  cured  treatment  residue  would  no 
longer  be  subject  to  regulation  under  40 
CFR  Parts  262  through  268  and  the 
permitting  standards  of  40  CFR  Part  270. 

6.  Verification  Testing  Conditions 

As  stated  earlier,  the  proposed 
exclusion  contains  verification  testing 
requirements.  If  the  final  exclusion  is 


granted,  the  petitioner  will  be  required 
both  to  verify  that  the  treatment  system 
is  on-line  and  operating  as  described  in 
the  petition,  and  to  show  that,  once  on- 
line, the  treatment  system  can  meet  the 
Agency's  verification  testing  limitations 
(i.e.,  "delisting  levels").  These  proposed 
conditions  are  specific  to  the  upfront 
exclusion  petitioned  for  by  CF&I. 

This  proposed  exclusion  is  conditional 
upon  the  following: 

(1)  Testing: 

(A)  Initial  Testing.  During  the  first  four 
weeks  of  operation  of  the  full-scale  treatment 
system.  CF&I  must  collect  representative  grab 
samples  of  each  treated  batch  of  the  CSEAFD 
and  composite  the  grab  samples  daily.  The 
daily  composites,  prior  to  disposal,  must  be 
analyzed  for  the  EP  leachate  concentrations 
of  all  the  EP  toxic  metals,  nickel,  and  cyanide 
(using  distilled  water  in  the  cyanide 
extractions),  and  the  total  constituent 
concentrations  of  reactive  sulfide  and 
reactive  cyanide.  Analyses  must  be 
performed  according  to  SVV-846 
methodologies.  CF&I  must  report  the 
analytical  test  data  obtained  during  this 
initial  period  no  later  than  90  days  after  the 
treatment  of  the  first  full-scale  batch. 

(B)  Subsequent  Testing.  The  daily  testing 
requirements  of  (1)(A)  shall  continue  and  the 
analytical  test  data  must  be  reported  every  90 
days  following  the  initial  report  required  in 
(1)(A). 

(2)  Delisting  levels:  If  the  EP  extract 
concentrations  for  chromium,  lead,  arsenic,  or 
silver  exceed  0.315  mg/l;  for  barium  exceeds 
6.3  mg/l:  for  cadmium  or  selenium  exceed 
0.063  mg/l;  for  mercury  exceeds  0.0126  mg/l; 
for  nickel  exceeds  3.15  mg/l;  or  for  cyanide 
exceeds  4.42  mg/l,  or  total  reactive  cyanide 
or  total  reactive  sulfide  levels  exceed  250  mg/ 
kg  and  500  mg/kg,  respectively,  the  waste 
must  either  be  re-treated  until  it  meets  these 
levels  or  managed  and  disposed  of  in 
accordance  with  Subtitle  C  of  RCRA. 

(3)  Termination  of  Testing.  The 
requirements  of  condition  (1)(B)  shall  be 
terminated  by  EPA  when  the  results  of  four 
consecutive  daily  composites  for  the 
petitioned  waste  show  the  maximum 
allowable  levels  in  condition  (2)  are  not 
exceeded  and  the  Chief,  Variances  Section, 
notifies  CF&I  that  the  conditions  have  been 
lifted. 

The  Agency  has  determined,  through 
its  review  of  similar  petitions  from  the 
iron  and  steel  industry,  that 
approximately  'our  weeks  are  required 
for  a  facility  to  train  operators  and  to 
collect  sufficient  data  to  verify  that  a 
full-scale  stabilization  process  is 
operating  correctly.  Accordingly,  the 
Agency  is  proposing  an  initial  testing 
condition  and  a  subsequent  testing 
condition. 

The  proposed  initial  testing  condition 
would  require  CF&I  to  collect  daily 
composite  samples  during  the  first  four 
weeks  of  operation  of  the  full-scale 
treatment  system.  The  Agency  proposed 
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this  initial  testing  condition  both  to 
gather  data  obtained  from  the  full-scale 
treatment  system  and  to  ensure  that  the 
full-scale  treatment  system  is  closely 
monitored  during  the  start-up  period. 

The  proposed  subsequent  testing 
condition  would  be  elective  once  the 
initial  testing  period  is  completed.  It 
would  provide  the  Agency  with  final 
verification  data  showing  that  the  full- 
scale  treatment  system  is  operating  as 
described  in  the  petition.  As  proposed, 
the  subsequent  testing  condition  would 
require  a  CF&I  to  continue  the  daily 
testing  and  reporting  requirements  of  the 
initial  testing  condition  until  EPA 
received  the  results  from  four 
consecutive  daily  composites  of  the 
petitioned  waste  showing  that  the 
maximum  allowable  levels  [i.e.,  the 
delisting  levels  of  condition  (2))  were 
not  exceeded  and  the  Chief,  Variances 
Section,  notified  CF&I  that  the 
conditions  had  been  lifted. 

The  Agency  is  proposing  a  mechanism 
to  terminate  the  testing  and  reporting 
requirements  of  the  subsequent  testing 
condition  for  the  following  reasons:  (1) 
Based  on  the  laboratory-scale  data 
submitted  by  CF&I,  the  Agency  believes 
that  consistently  non-hazardous  wastes 
can  be  generated  from  the  CSEAFD 
treatment  process  and  thus  continued 
testing  would  be  excessive;  and  [2] 
termination  of  this  condition  after  four 
consecutive  daily  composites  meeting 
the  delisting  levels  of  condition  (2)  is 
consistent  with  existing  policy  that 
testing  may  be  terminated  for 
continuously  generated  wastes  after 
taking  a  minimum  of  four  representative 
samples  if  those  wastes  are  well  mixed 
and  uniformly  produced.  (EPA  normally 
requests  a  minimum  of  four  samples  of  a 
continuously  generated  waste.)  See 
'Test  Methods  for  Evaluating  Solid 
Wastes:  Physical/Chemical  Methods," 
U.S.  EPA  Office  of  Solid  Waste  and 
Emergency  Response,  Publication  SW- 
846  (third  edition),  November  1986.  and 
"Petitions  to  Delist  Hazardous  Wastes — 
A  Guidance  Manual,"  U.S.  EPA.  Office 
of  Solid  Waste  (EPA/530-SW-85-003), 
April  1985. 

Future  upfront  delisting  proposals  and 
decisions  issued  by  the  Agency  may 
include  different  testing  and  reporting 
requirements  based  on  an  evaluation  of 
the  uniformity  of  the  process  and  of  the 
waste,  of  the  waste  volume  (including 
whether  there  is  a  fixed  volume  of  waste 
or  an  infinite  source),  and  of  other 
factors  normally  considered  in  the 
petition  review  process.  For  example, 
wastes  with  variable  constituent 
concentrations,  discussed  in  previous 
delisting  decisions  [e.g.,  see  51  FR  41323, 


November  14, 1986),  may  require 
continuous  batch  testing. 

(4)  Data  submittals:  All  data  must  be 
submitted  to  the  Chief,  Variances  Section, 
PSPD/OSW  (WH-^63).  U.S.  EPA,  401  M 
Street.  S.W..  Washington.  DC  20480  within 
the  time  period  specified  in  (1)(A]  and  (1)(B). 
respectively.  Failure  to  submit  the  required 
data  will  he  considered  by  the  Agency 
sufficient  basis  to  revoke  CF&l's  exclusion  to 
the  extent  directed  by  EPA.  All  data  must  be 
accompanied  by  the  following  certification 
statement: 

"Under  civil  and  criminal  penalty  of  law 
for  the  making  or  submission  of  false  or 
fraudulent  statements  or  representations 
(pursuant  to  the  applicable  provisions  of  the 
Federal  Code  which  include,  but  may  not  be 
limited  to.  18  U.S.C.  §  0928).  I  certify  that  the 
information  contained  in  or  accompanying 
this  document  is  true,  accurate  and  complete. 

As  to  the  (those]  identified  8ection(s)  of 
this  document  for  which  I  cannot  personally 
verify  its  (their)  truth  and  accuracy,  I  certify 
as  the  company  official  having  supervisory 
responsibility  for  the  persons  who,  acting 
under  my  direct  instructions,  made  the 
verification  that  this  information  is  true, 
accurate  and  complete. 

In  the  event  that  any  of  this  information  is 
determined  by  EPA  in  its  sole  discretion  to  be 
false,  inaccurate  or  incomplete,  and  upon 
conveyance  of  this  fact  to  the  company,  I 
recognize  and  agree  that  this  exclusion  of 
wastes  will  be  void  as  if  it  never  had  effect  or 
to  the  extent  directed  by  EPA  and  that  the 
company  will  be  liable  for  any  actions  taken 
in  contravention  of  the  company's  RCRA  and 
CERCLA  obligations  premised  upon  the 
company's  reliance  on  the  void  exclusion." 

(Name  of  Certifying  Person) 

(Title  of  Certifying  Person) 
Date 

If  made  final,  the  proposed  exclusion 
will  only  apply  to  the  processes  covered 
by  the  original  demonstration.  The 
facility  would  require  a  new  exclusion  if 
either  its  manufacturing  or  treatment 
processes  are  altered  or  if  the 
percentage  of  each  different  type  of 
scrap  metal  [i.e.,  molds  and  stools,  cast 
scrap,  haystack  and  pot  buttons,  mill 
scrap,  ferro  process  scrap,  borings  and 
turnings,  miscellaneous  furnace  scrap, 
and  roll  scale  briquettes]  used  to  charge 
the  furnace  falls  outside  the  percent 
range  of  each  type  of  scrap  metal 
historically  used  to  charge  the  furnaces 
(as  documented  in  the  petition). 
Accordingly,  CF&I  would  need  to  file  a 
new  petition.  The  facility  must  treat 
waste  generated  from  changed 
processes  as  hazardous  until  a  new 
exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an  exclusion, 
the  generator  of  a  delisted  waste  must 
either  treat,  store,  or  dispose  of  the 
waste  in  an  on-site  facility,  or  ensure 


that  the  waste  is  delivered  to  an  off-site 
treatment,  storage,  or  disposal  facility, 
either  of  which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 

III.  Effective  date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  promulgated, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  EPA 
believes  that  this  exclusion  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C. 
553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant  an 
exclusion  is  not  major,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today's  rule.  This  proposal  is  not  a 
major  regulation,  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 

agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
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regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly.  I 
hereby  certify  that  this  proposed 


regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal,  recycling. 

Authority:  Sec.  3001  RCRA.  42  U.S.C.  6921. 

Date:  July  25,  1988. 
Jeffery  D.  Denit, 

Deputy  Director.  Office  of  So/id  Waste. 
For  the  reasons  set  out  in  the 


preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amejided  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905.  6912(a),  6921.  and  6922). 

2.  In  Appendix  IX,  add  to  table  2  the 
following  wastestreams  in  alphabetical 
order: 


Appendix  IX— Wastes  Excluded  Under  §  §  260.20  and  260.22 

Table  2.  Wastes  Excluded  From  Specific  Sources 


Facility 


Address 


Waste  description 


CF4I  Steel  Corp Pueblo.  CO. 


Fully-cured  chemically  stabilized  electric  arc  furnace  dust/sludge  (CSEAFD)  treatment  residue  (EPA 
Hazardous  Waste  No.  K061)  generated  from  the  primary  production  of  steel  after  [insert  date  of  final 
rule's  publication].  This  exclusion  is  conditioned  upon  ttie  data  obtained  from  CF&l's  full-scale 
CSEAFD  treatment  facility  because  CF&l's  original  data  were  obtair>ed  from  a  laboratory-scale 
CSEAFD  treatment  process.  To  ensure  that  hazardous  constituents  are  not  present  in  ttie  waste  at 
levels  of  regulatory  concern  once  the  full-scale  treatment  facility  is  in  operation,  CF&I  must  implement 
a  testing  program  for  ttie  petitioned  waste.  This  testing  program  must  meet  ttie  following  conditions  for 
the  exclusion  to  be  valid: 

(1)  Testing: 

(A)  Initial  Testing:  During  ttie  first  four  weeks  of  operation  of  the  full-scale  treatment  system.  CF&I  must 
collect  representative  grab  samples  of  each  treated  batch  of  the  CSEAFD  and  composite  the  grab 
samples  dally.  The  daily  composites,  prior  to  disposal,  must  be  analyzed  for  ttie  EP  leachate 
concentrations  of  all  ttie  EP  toxic  metals,  nickel,  and  cyanide  (using  distilled  water  in  the  cyanide 
extractions),  and  ttie  total  constituent  concentrations  of  reactive  sutfide  and  reactive  cyanide.  Analyses 
must  be  performed  according  to  SW-846  methodologies.  CF&I  must  report  ttie  analytical  test  data 
obtained  dunng  this  initial  period  no  later  than  90  days  after  the  treatment  of  the  first  full-scale  totch. 

(B)  Subsequent  Testing:  The  daily  testing  requirements  of  (1)(A)  shall  continue  and  ttie  analytical  test 
data  must  be  reported  every  90  days  following  ttie  initial  report  required  In  (1)(A). 

(2)  Delisting  levels:  If  the  EP  extract  concentrations  for  chromium,  lead,  arsenic,  or  silver  exceed  0  315 
mg/l;  for  barium  exceeds  6.3  mg/l;  for  cadmium  or  selenium  exceed  0.063  mg/l;  for  mercury  exceeds 
0.0126  mg/l;  for  nickel  exceeds  3.15  mg/l;  or  for  cyanide  exceeds  4.42  mg/l,  or  total  reactive  cyanide 
or  total  reactive  sulfide  levels  exceed  250  mg/kg  and  500  mg/kg,  respectively,  ttie  waste  must  eittier 
t>e  re-treated  until  it  meets  these  levels  or  managed  and  disposed  of  in  accordance  with  Subtitle  C  of 
RCRA. 

(3)  Termination  of  Testing:  The  requirements  of  condition  (1)(B)  shall  be  terminated  by  EPA  wtien  the 
results  of  four  consecutive  daily  composites  for  ttie  petitioned  waste  stiow  ttie  maximum  allowable 
levels  in  condition  (2)  are  not  exceeded  and  the  Chief,  Vanances  Section,  notifies  CF&I  ttiat  the 
conditions  have  been  lifted. 

(4)  Data  submittals:  All  data  must  be  submitted  to  the  Chief.  Variances  Section,  PSPD/OSW  (WH-563). 
US.  EPA,  401  M  Street,  SW ,  Washington,  (X  20460  within  the  time  period  specified  In  (1)(A)  and 
(1)(B).  respectively.  Failure  to  submit  the  required  data  will  be  considered  by  ttie  Agency  sufficient 
basis  to  revoke  CF&l's  exclusion  to  the  extent  directed  by  EPA.  All  data  must  be  accompanied  by  the 
following  certification  statement:  "Under  civil  and  criminal  penalty  of  law  for  ttie  making  or  sut)mission 
of  false  or  fraudulent  statements  or  representations  (pursuant  to  ttie  applicable  provisions  of  ttie 
Federal  Code  which  include,  but  may  not  be  limited  to,  18  U.SC.  §6928).  I  certify  that  the  information 
contained  In  or  accompanying  this  document  Is  true,  accurate  and  complete.  As  to  the  (ttiose) 
identified  section(s)  of  this  document  for  which  I  cannot  personally  verity  rts  (their)  truth  and  accuracy. 
I  certify  as  ttie  company  official  having  supervisory  responsttjillty  for  ttie  persons  wtio,  acting  under  my 
direct  Instructions,  made  the  verification  that  this  information  Is  true,  accurate  and  complete  In  ttie 
event  that  any  of  this  Information  is  determined  by  EPA  In  its  sole  discretion  to  be  false,  inaccurate  or 
Incomplete,  and  upon  conveyance  of  this  fact  to  the  company,  I  recognize  and  agree  ttiat  this 
exclusion  of  wastes  vwll  be  void  as  If  it  never  tiad  effect  or  to  the  extent  directed  by  EPA  and  that  ttie 
company  will  t>e  liable  for  any  actions  taken  in  contravention  of  ttie  company's  RCRA  and  CERCLA 
obligations  premised  upon  the  company's  reliance  on  the  void  exclusion." 


[FR  Doc.  88-17336  Filed  8-1-88;  8:45  am) 
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of  documents  appearing  in  ttvs  section. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Designation  Renewal  of  the  Denver, 
CO,  and  East  Indiana,  IN,  Agencies  and 
the  State  of  Kansas,  KS 

agency:  Federal  Grain  Inspection 
Service  {Service). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
designation  renewal  of  Hutchings,  Inc., 
dba  Denver  Grain  Inspection  (Denver), 
East  Indiana  Grain  Inspection,  Inc.  [East 
Indiana),  and  Kansas  State  Grain 
Inspection  Department  (Kansas)  as 
official  agencies  responsible  for 
providing  official  services  under  the  U.S. 
Grain  Standards  Act  as  Amended  (Act). 
EFFECTIVE  DATE:  September  1, 1988. 
address:  James  R.  Conrad.  Chief, 
Review  Branch,  Compliance  Division. 
FGIS.  USDA,  Room  1647  South  Building. 
P.O.  Box  96454.  Washington.  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executj^  Order  12291  and 
Departmental  Regulation  1412-1; 
therefore,  the  ExecutWe  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action.  / 

The  Service  announced  that  Denver's 
East  Indiana's,  and  Kansas' 
designations  terminate  on  August  31, 
1988,  and  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  March  1, 1988. 
Federal  Register  (53  PR  6168). 
Applications  were  to  be  postmarked  by 
March  31, 1988.  Denver  and  Kansas 
were  the  only  applicants  for  designation 
and  each  applied  for  designation 
renewal  in  the  entire  area  currently 


assigned  to  that  agency.  There  were  two 
applications  for  the  East  Indiana 
designation;  East  Indiana  applied  for 
designation  renewal  in  the  entire  area 
ctirrently  assigned  to  that  agency, 
except  for  Williams  County.  Ohio,  and  a 
neighboring  official  agency.  Lima  Grain 
Inspection  Service,  Inc.,  applied  for 
designation  only  in  that  County. 

The  Service  announced  the  applicant 
names  in  the  May  3, 1988,  Federal 
Register  (53  FR  15720)  and  requested 
comments  on  the  applicants' 
designation.  Comments  were  to  be 
postmarked  by  June  20, 1988;  none  were 
received  for  Denver  or  East  Indiana. 
One  favorable  comment  was  received 
from  a  trade  group,  recommending  the 
designation  renewal  of  Kansas. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and,  in  accordance  with  section 
7(f)(1)(B),  determined  that  Denver,  East 
Indiana,  and  Kansas  are  able  to  provide 
official  services  in  the  geographic  area 
for  which  the  Service  is  renewing  their 
designations.  Effective  September  1, 
1988,  and  terminating  August  31, 1991, 
Denver  and  Kansas  will  provide  official 
inspection  services  in  their  specified 
geographic  areas,  previously  described 
in  the  March  1  Federal  Register. 
Effective  September  1, 1988,  and 
terminating  August  31, 1991,  East 
Indiana  will  provide  official  inspection 
services  in  the  specified  geographic  area 
previously  described  in  the  March  1 
Federal  Register,  with  the  exception  of 
Williams  County,  Ohio.  Lima  is  able  to 
provide  official  services  in  Williams 
County,  Ohio,  for  which  the  Service  is 
selecting  it  for  designation.  Lima  will 
provide  official  inspection  services  in 
WiUiams  County  effective  September  1, 
1988.  and  terminating  January  31, 1989, 
when  that  agency's  current  designation 
terminates. 

Interested  persons  may  obtain  official 
services  by  contacting  the  agencies  at 
the  following  telephone  number:  Denver 
at  (303)  287-0167;  East  Indiana  at  (317) 
289-1206:  Kansas  at  (913)  296-3451;  and 
Lima  at  (419)  223-7886. 

Pub.  L.  94-582. 90  Stat.  2867,  as  amended.  (7 
U.S.C.  71  et  seq.) 

Date:  July  27, 1988. 
J.T.  AlMhier, 

Director,  Compliance  Division. 
|FR  Doc.  88-17355  Filed  8-1-88:  8:45  am] 


BILLING  COOE  3410-  EN-M 


Request  for  Comments  on  Designation 
Applicants  in  the  Geographic  Area 
Currently  Assigned  to  the  Idaho,  ID, 
and  Lewiston,  10,  Agencies  and  the 
State  of  Utah,  UT 

AQENCY:  Federal  Grain  Inspection 

Service  (Service). 

ACTION:  Notice. 

SUMMARY:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  areas 
currently  assigned  to  the  Idaho  Grain 
Inspection  Service,  Inc.  (Idaho). 
Lewiston  Grain  Inspection  Service.  Inc. 
(Lewiston),  and  Utah  Department  of 
Agriculture  (Utah). 

date:  Comments  to  be  postmarked  on  or 
before  September  15, 1988. 
address:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken.  Jr..  RM, 
FGIS,  USDA,  Room  0628  South  Building, 
P.O.  Box  96454,  Washington,  DC  20090- 
6454. 

Telemail  users  may  respond  to 
[LLEBAKKEN/FGIS/USDA]  telemail. 

Telex  users  may  respond  as  follows: 

To:  Lewis  Lebakken  TLX:  7607351, 
ANS:  FGIS  UC. 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue  SW.,  during 
regular  business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr.,  telephone  (202) 
475-3428. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  the  specified 
geographic  areas  in  the  June  1, 1988, 
Federal  Register  (53  FR  19976). 
Applications  were  to  be  postmarked  by 
July  1, 1988.  Idaho,  Lewiston,  and  Utah 
were  the  only  applicants  for  designation 
in  those  areas  and  each  applied  for 
designation  renewal  in  the  entire  area 
currently  assigned  to  that  agency. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  applicants' 
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designation.  Commentera  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  these  designation 
actions^and  inclade  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

Pub.  L.  94-582.  90  StaL  2867.  as  amended  (7 
U.S.C.  71e/s«7.). 

Ddle:  July  27, 1986. 
|.T.  Abshiar 

Director.  Compliance  Division. 
|FR  Doc.  86-17356  Filed  8-l-«8;  8:45  am] 

BILUNG  CODE  a4««^.CW-M 


Request  for  Designation  Applicants  To 
Provide  Official  Services  in  the 
Geographic  Area  Currently  Assigned 
to  the  Uma,  OH  Agency  and  the  State 
of  Virginia.  VA 

agency:  Federal  Grain  Inspection 
Service  (Service). 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  two 
agencies  will  terminate,  in  accordance 
with  the  Act,  and  requests  applications 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
the  specified  agencies.  The  official 
agencies  are  the  Lima  Grain  Inspection 
Service,  Inc.  (Lima),  and  Virginia 
Department  of  Agriculture  and 
Consumer  Services  (Virginia). 

DATE:  Applications  to  be  postmarked  on 
or  before  September  1, 1988. 

ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad.  Chief. 
Review  Branch,  Compliance  Division. 
FGIS.  USDA.  Room  1647  South  Building. 
P.O.  Box  96454,  Washington,  DC  20090- 
6454.  All  applications  received  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue  SW.,  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8525. 


SUPPLEMENTARY  INFORMATION!  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Lima,  located  at  2242  Arcadia  Avenue, 
Lima,  OH  45805;  and  Virginia,  located  at 
1100  Bank  Street.  704  Washington 
Building,  Richmond,  VA  23209;  were 
each  designated  under  the  Act  as  an 
official  agency  on  February  1, 1986.  Lima 
was  designated  to  provide  official 
inspection  functions,  and  Virginia  was 
designated  to  provide  official  inspection 
and  weighing  functions. 

Each  offiinal  agency's  designation 
terminates  on  January  31, 1989.  Section 
7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Lima,  in  the  State  of  Ohio, 
pursuant  to  section  7(f)(2)  of  the  Act, 
which  may  be  assigned  to  the  applicant 
selected  for  designation  is  as  follows: 

Bounded  on  the  North  by  the  northern 
and  eastern  WiUiams  County  lines;  the 
northern  and  eastern  Defiance  County 
lines  south  to  U.S.  Route  24;  U.S.  Route 
24  northeast  to  State  Route  108; 

Bounded  on  the  East  by  State  Route 
108  south  to  Putnam  County;  the 
northern  and  eastern  Putnam  County 
lines;  the  eastern  Allen  County  line;  the 
northern  Hardin  County  line  east  to  U.S. 
Route  68;  U.S.  Route  68  south  to  U.S. 
Route  47; 

Bounded  on  the  South  by  U.S.  Route 
47  west-southwest  to  Interstate  75; 
Interstate  75  south  to  the  Shelby  County 
line;  the  southern  and  western  Shelby 
County  lines;  the  southern  Mercer 
County  line;  and 

Bounded  on  the  West  by  the  Ohio- 
Indiana  State  line  from  the  southern 
Mercer  County  line  to  the  northern 
Williams  County  line. 

This  area  includes  Williams  County, 
Ohio,  which  was  assigned  to  Lima 
effective  September  1, 1988,  as 
published  in  the  Federal  Register  on  the 
same  date  as  this  notice. 


An  exception  to  Lima's  assigned 
geographic  area  is  the  following  location 
inside  Lima's  area  which  has  been  and 
will  continue  to  be  serviced  by  tiie 
following  official  agency: 

East  Indiana  Grain  Inspection.  Inc.: 
Payne  Cooperative  Association.  Payne, 
Paulding  County. 

The  geograp>hic  area  presenUy 
assigned  to  Virginia,  pursuant  to  section 
7(f)(2)  of  the  Act  *«*ich  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Virginia,  except  those  export  port 
locations  within  the  State. 

Interested  parties,  including  Lima  and 
Virginia,  are  hereby  given  opportunity  to 
apply  for  official  agency  designation  to 
provide  the  official  services  in  each 
geographic  area,  as  specified  above, 
under  the  provisions  of  Section  7(f)  of 
the  Act  and  S  880.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  each  specified  geographic 
area  is  for  the  period  beginning 
February  1. 1989.  and  ending  January  31. 
1992.  Parties  wishing  to  apply  for 
designation  should  contact  the  Review 
Branch.  Compliance  Division,  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicent  will  be 
designated  to  provide  official  services  of 
a  geographic  area. 

Pub.  L.  94-582. 90  Stat.  2867.  as  amended  (7 
U.S.C.  71  etseq.]. 

Dated:  July  27. 1988. 
|.T.  Abshier, 

Director.  Compliance  Division. 
(PR  Doc.  88-17357  Filed  8-1-88;  8:45  am] 

nUJNG  CODE  310S-M 


COMMISSION  ON  CIVH.  RIGHTS 

Oklahoma  Advisory  Committee 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights. 
that  the  Oklahoma  Advisory  Committee 
to  the  Commission  will  convene  at  1.-00 
p.m.  and  adjourn  at  4«)  p.m..  on  August 
15, 1988  at  the  Linoob  Plaza  Hotel 
Conference  Center,  Seminole  Room, 
4445  North  Lincoln  Boulevard, 
Oklahoma  City,  Oklahoma  73HM.  The 
purpose  of  the  meeting  is  to  plan  future 
program  activities  and  to  discuss  current 
civil  rignts  issues  affecting  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Charles  Fagin 
or  Philip  Montez.  Director  of  the 
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Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  July  20. 1988. 
Susan  ).  Prado, 
Acting  Staff  Director. 
|FR  Doc.  88-17313  Filed  8-1-88:  8:45  am| 

BILLING  COOC  S335-01-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[C-201-402] 

Lime  From  Mexico 

Initiation  of  Changed  Circumstances 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  initiation  of  changed 
circumstances  countervailing  duty 
administrative  review. 

summary:  The  Department  of 
Commerce  is  initiating  a  changed 
circumstances  administrative  review  of 
the  countervailing  duty  order  on  lime 
from  Mexico.  In  this  review,  we  will 
determine  whether  bounties  or  grants 
received  by  Sonocal  continue  to  provide 
benefits  to  Bomintzha.  This  review  will 
be  conducted  for  the  purpose  of 
determining  whether  the  deposit  rate  of 
estimated  countervailing  duties  for 
exports  by  Bomintzha  should  be 
changed. 

EFFECTIVE  DATE:  August  2,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Terri  Ann  Benny  or  Paul  McGarr,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-3337. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  11, 1984,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (49  PR  35672)  a  notice  of  final 
affirmative  countervailing  duty 
determination  and  countervailing  duty 
order  on  lime  from  Mexico.  The  order. 


which  excluded  seven  firms,  established 
rates  of  cash  deposit  of  estimated 
countervailing  duties  of  55.89  percent  for 
Sonocal  and  1.21  percent  for  all  other 
firms.  On  April  14, 1987,  after  receiving 
information  that  lime  produced  at  the 
Sonocal  facility  was  being  exported 
under  a  new  company  name,  Bomintzha, 
the  Department  instructed  the  U.S. 
Customs  Service  to  collect  estimated 
countervailing  duties  on  exports  by 
Bomintzha  at  the  same  55.89  percent 
rate  applicable  to  Sonocal.  We  had  also 
received  some  information  concerning 
the  purchase  of  Sonocal  by  Bomintzha 
along  with  a  claim  that  the  purchase 
was  an  arm's-length  transaction.  But, 
given  our  final  determination  that 
Sonocal  had  benefited  from  substantial 
bounties  or  grants,  we  could  not 
consider  Bomintzha  a  new  company, 
eligible  for  the  1.21  percent  "all  other" 
rate,  absent  an  administrative  review.  In 
such  a  review  we  could  determine 
whether  Bomintzha  had  benefited  from 
a  pass  through  of  benefits  received  by 
Sonocal  or  whether,  absent  such 
benefits,  Bomintzha  should  be  subject  to 
a  country-wide  countervailing  duty  rate. 

On  September  30, 1987,  the 
Government  of  Mexico  requested  in 
accordance  with  19  CFR  355.10  an 
administrative  review  of  the  order  for 
calendar  year  1986.  We  published  the 
initiation  of  the  administrative  review 
on  October  20, 1987.  On  April  15  and 
July  7, 1988,  we  received  requests  from 
Bomintzha  that  the  ongoing  review 
covering  1986  exports  be  expanded  to 
include  1987  exports  because 
Bomintzha,  which  exported  in  1987  but 
not  in  1986,  could  not  demonstrate  that 
it  did  not  receive  countervailable 
benefits  without  the  inclusion  of  the 
1987  period.  Under  our  normal 
procedures,  the  opportunity  to  request  a 
review  for  calendar  year  1987  would  not 
occur  until  September  1988.  On  July  21, 
1988.  we  received  a  request  from  the 
Government  of  Mexico  for  a  changed 
circumstances  administrative  review  of 
this  order  in  accordance  with  section 
751(b)  of  the  Tariff  Act  of  1930. 

The  Government  of  Mexico  requested 
the  section  751(b)  review  because  of  the 
unusual  circumstances  present  in  this 
case  and  because  the  huge  difference 
between  the  55.89  percent  rate  and  the 
1.21  percent  "all  other"  rate  imposed  a 
considerable  burden  on  Bomintzha.  As  a 
way  to  remedy  this  sitution  as  soon  as 
possible,  the  Mexican  government 
requested  that  the  section  751(b)  review 
address  the  issue  of  the  potential  pass 
through  of  benefits  in  the  Sonocal/ 
Bomintzha  transaction  and,  pending 


completion  of  the  1986  and  1987  reviews, 
establish  a  cash  deposit  of  estimated 
countervailing  duties  for  Bomintzha  at 
the  1.21  percent  "all  other"  rate. 

Initiation  of  Review 

In  accordance  with  section  751(b)  of 
the  Tariff  Act  of  1930,  we  are  initiating  a 
changed  circumstances  administrative 
review  of  the  countervailing  duty  order 
on  lime  from  Mexico.  In  this  review,  we 
will  determine  whether  bounties  or 
grants  received  by  Sonocal  continue  to 
provide  benefits  to  Bomintzha.  The 
review  will  be  conducted  to  determine 
whether  the  deposit  rate  of  estimated 
countervailing  duties  for  exports  by 
Bomintzha  should  be  changed  to  the  "all 
other"  rate.  We  still  intend  to  complete 
the  section  751(a)  review  for  the  1986 
period  and.  if  requested  during  the 
anniversary  month,  for  the  1987  period. 

We  believe  that  there  are  "changed 
circumstances  sufficient  to  warrant 
review,"  as  defined  by  section  355.41(b) 
of  the  Commerce  Regulations,  for  the 
following  reasons:  (1)  Information 
submitted  by  Bomintzha  in  the  section 
751(a)  review  of  calendar  year  1986 
provides  a  sufficient  basis  for  examining 
the  circumstances  associated  with  the 
sale  of  Sonocal  to  Bomintzha;  (2) 
because  Bomintzha  did  not  export 
during  1986,  completion  of  the  section 
751(a)  review  for  that  period  will  not 
result  in  the  determination  of 
assessment  and  estimated 
countervailing  duty  deposit  rates  based 
on  Bomintzha's  exports;  (3)  maintaining 
an  estimated  duty  deposit  rate  that 
includes  benefits  received  by  Sonocal 
until  completion  of  the  1987  section 
751(a)  review  may  constitute  an 
excessive  burden  on  Bomintzha;  (4)  a 
review  under  section  751(b)  provides  an 
expeditious  means  by  which  to  examine 
the  nature  of  the  Sonocal/Bomintzha 
transaction  and  the  impact  on 
Bomintzha  of  bounties  and  grants 
received  by  Sonocal;  and  (5)  conduct  of 
this  review  would  not  impose  an 
administrative  burden  on  the 
Department. 

This  initiation  and  notice  are  in 
accordance  with  section  751(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(b))  and 
19  CFR  355.41(b). 

Date:  July  27. 1988. 
Jan  W.  Mares, 

Assistant  Secretary,  Import  Administration. 
[PR  Doc.  88-17378  Filed  8-1-88;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Silk  Blend  and  Ottier 
Vegetal>le  FN>er  TextHes  and  Textile 
Products  Produced  or  Manufactured  in 
Macau 

July  28. 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  directives  for  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  August  4,  1988. 

authority:  Executive  Order  11651  of 
March  3, 1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refere  to  the 
Quota  Status  Report  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  323-6495.  For  information  on 
embargoes  ad  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEINENTARV  INFORMATION:  The 

current  aggregate  limit  and  limits  for 
Categories  333/334/335/833/834/835, 
338,  339,  340,  341,  347/348/847  and  345 
are  being  reduced  for  carry  forward 
applied  to  corresponding  limits  during 
the  previous  agreement  year. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
Also  see  52  FR  49466,  published  on 
December  31, 1987. 

The  letter  to  the  Commssioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  is  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Commitlee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

|uly  28, 1988 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229 


This  directive  amends,  but  does  not  canceL 
the  directive  issued  to  you  on  December  28. 
1987  by  the  Chairman,  Committee  for  the 
Implementation  of  Tetile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiiies  and 
textile  products,  produced  or  manufactured  in 
Macau  and  exported  during  the  period  which 
began  on  January  1, 1988  and  extends  through 
December  31, 1988. 

Effective  on  August  4, 1988.  the  directive  of 
December  28, 1987  is  hereby  amended  to 
reduce  the  Umits  for  the  following  categories, 
as  provided  under  the  terms  of  the  current 
bilateral  agreement  between  the 
Govemmenti  of  the  United  States  and 
Macau: 


Category 

Adjusted  12-month  Nmit ' 

200-239.  300-369.  400- 
469.  600-670  and 
800-899.  as  8  group 

Sublevels  In  Grotip  1 
333/334/335/833/ 

834/835. 
338          

85,968.158  square  yards 
equivalent. 

138,345  rt07. 
181,111  doz. 

339            

784.855  doz. 

340      

169,195  doz. 

341 

345             

1 12506  doz 
31.749  doz 

347/348/847 

438,190  doz. 

'  Ttie  limrts  have  rrot  been  adjusted  to  account  for 
any  imports  exported  after  December  31.  1987. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
fames  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-17361  Filed  8-1-88;  8:45  am] 

BILUNG  CODE  3S10-DR-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Guaranteed  Student  Loan  Program, 
SLS  Program,  Plus  Program,  and 
Consolidation  Loan  Program 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Notice  of  Special  Allowance  for 
Quarter  Ending  June  30, 1988. 

The  Assistant  Secretary  for 
Postsecondary  Education  announces  a 
special  allowance  to  holders  of  eligible 
loans  made  under  the  Guaranteed 
Student  Loan  Program  (GSLP),  the 
Supplemental  Loans  for  Students  (SLS) 
Program,  the  PLUS  Program  and  the 
Consolidation  Loan  Program.  This 
special  allowance  is  provided  for  under 
section  438  of  the  Higher  Education  Act 
of  1965  (the  Act),  as  amended  (20  U.S.C. 
1087-1). 


Except  for  loans  subject  to  section 
438(b)(2)(B)  of  the  Act,  20  U.S.C.  1067- 
1(b)(2)(B),  for  the  quarter  ending  June  30. 
1988,  the  special  allowance  will  be  paid 
at  the  following  rate*: 


Applicable 

Interest  rate 

(percent) 


Arwwal  special 

aiiowarx^e  rate 

(percer>t) 


Special  allowance 
rale  percent  for 
quarter  ertdmg 
June  30.  1986 


I  GSLP.  PLUS  or  Consolidation  loans  made  prior  to 

October  1.  1981 
7  3.00  075 

9  1.00  .25 

II  GSLP.  SLS  or  PLUS  loans  made  on  or  after 
October  1,  1981.  but  prior  to  Nowember  16.  1986. 
for  penods  of  enrollmeni  beginnmg  prior  to  No- 
vemtier  16.  1986.  Consohdaiion  loans  made  on  or 
after  Octot)er  1,  1981.  but  pnor  to  November  16, 
1986: 

7  2.94  .735 

8  1.94  M& 
g                          .94  .235 

12  0  0 

14  0  0 

III.  GSLP  loans  made  on  or  after  htovember  16. 
1986.  or  made  for  penods  of  enrollment  beginning 
on  or  after  November  16,  1986;  SLS  or  PLUS 
loans  made  at  a  fixed  rMe  of  mlerest  eittier  on  or 
after  November  16,  1986.  or  for  penods  of  ervoll- 
ment  beginning  on  or  after  November  16.  1986. 
Consolidation  loans  made  on  or  after  November 
16.  1986: 

7  2-69  .6725 

8  1.69  .4225 

9  .69  .1725 
ID          0            0 

11  0  0 

12  0  0 

13  0  0 

14  0  0 


The  Assistant  Secretary  determines 
the  special  allowance  rate  in  the  maimer 
specified  in  the  Act.  for  loans  at  each 
applicable  interest  rate,  by  making  the 
following  four  calculations; 

(a)  Step  1. 

Determine  the  average  bond 
equivalent  rate  of  the  91 -day  Treasury 
bills  auctioned  during  the  quarter  for 
which  this  notice  applies  (6.44  percent 
for  the  quarter  ending  June  30, 1988); 

(b)  Step  2. 

Subtract  from  that  average  the 
applicable  interest  rate  of  loans  for 
which  a  holder  is  requesting  payment; 

(c)  Step  3. 

(1)  Add  3.5  percent  to  the  remainder, 
and,  in  the  case  of  loans  made  before 
October  1, 1981,  round  the  sum  upward 
to  the  nearest  one-eighth  of  one  percent; 
or 

(2)  Add  3.25  percent  in  the  case  of  (i) 
GSLP  loans  made  on  or  after  November 
16, 1986,  or  made  for  periods  of 
enrollment  beginning  on  or  after 
November  16, 1986,  (ii)  SLS  or  PLUS 
loans  made  at  a  fixed  rate  of  interest 
either  on  or  after  November  16, 1986,  or 
made  for  periods  of  enrollment 
beginning  on  or  after  November  16. 1986, 
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or  (iii)  Consolidation  loans  made  on  or 
after  November  16, 1986;  and 

(d)  Step  4. 

Divide  the  resulting  percent  in  Step  3 
(either  {c)(l)  or  (c)(2),  as  applicable)  by 
four. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  B.  Madden,  Program  Analyst, 
Guaranteed  Student  Loan  Branch, 
Division  of  Policy  and  Program 
Development,  Department  of  Education 
on  (202)  732-4242. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.032,  Guaranteed  Student  Loan  Program 
and  PLUS  Program) 

Dated:  July  13, 1988. 
Kenneth  D.  Whitehead, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  88-17377  Filed  8-1-88:  8:45  amj 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award  Intent  To 
Award  Grant  to  The  Combustion 
Institute 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Non-Competitive 
Financial  Assistance  Award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b)(2).  it  is  making  a 
noncompetitive  financial  assistance 
award  under  Grant  Number  DE-FGOl- 
88FE61626  to  the  Combustion  Institute 
for  ihe  Twenty-Second  International 
Symposium  on  Combustion. 

Scope:  This  grant  will  partially  fund 
the  Twenty-Second  International 
Symposium  on  Combustion.  The 
technical  program  will  consist  of 
sessions  formed  from  contributed  papers 
and  poster  sessions  of  work-in-progress. 
Colloquia  will  be  organized  on  topics  of 
special  interest,  including  but  not  limited 
to:  reaction  kinetics  in  combustion, 
turbulent  reacting  flow,  combustion- 
generated  particulates,  and  combustion 
diagnostics. 

This  symposium  is  of  great 
importance  in  encouraging  workers  at 
universities  and  other  institutions  to 
take  an  interest  in  the  combustion  field 
in  order  to  provide  scientific  training  in 
the  field  and  to  maintain  the  flow  and 
interchange  of  basic  combustion 
information.  The  Combustion  Institute 
encourages  outstanding  young  scientists 
and  engineers  to  participate  in  the 
Symposia  and  assists  young 
investigators  in  attending  the  Symposia. 

In  accordance  with  10  CFR 
600.7(b)(2)(i)(B),  negotiations  will  be 
conducted  only  with  the  Combustion 
Institute.  The  conference  will  be 


conducted  by  the  Combustion  Institute; 
however,  DOE  support  would  enhance 
the  public  benefits  by  increasing  the 
cooperative  information  exchange 
among  key  DOE  and  industrial 
participants.  There  is  no  known  other 
entity  which  is  conducting  or  is  planning 
to  conduct  such  a  conference  on 
combustion  in  the  near  future. 

The  term  of  this  grant  shall  be  from 
August  14  through  August  19, 1988,  and 
the  project  cost  is  estimated  at  $544,560, 
of  which  the  share  contributed  by  DOE 
will  be  $20,000. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  ATTN:  Lisa 
Jones,  MA-452.1, 1000  Independence 
Ave.,  SW.,  Washington,  DC  20585. 
Robert  ].  Walsh, 

Acting  Director.  Contract  Operations  Division 
"A  "  Office  of  Procurement  Operations. 
[FR  Doc.  88-17389  Filed  8-1-88;  8:45  amj 
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Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement; 
Atomic  Energy  Agreements 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community  (EURATOM) 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/SD(EU)-53. 
for  the  transfer  of  mixed-oxide  fuel 
samples  containing  18.5  grams  of 
uranium  enriched  to  approximately  5 
percent  in  the  isotope  uranium-235  and 
0.12  grams  of  plutonium  from 
Belgonucleaire,  Mol,  Belgium  to  the 
Swiss  Federal  Institute  for  Reactor 
Research,  Wuerenlingen,  Switzerland, 
for  destructive  post-irradiation 
examination. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 


after  the  date  of  publication  of  this 
notice. 

For  Ihe  Department  of  Energy. 

Date:  July  28,  1988. 
George  |.  Bradley,  Jr., 
Principal  Deputy  Assistance  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 
jFR  Doc.  88-17387  Filed  8-1-68:  8:45  amJ 
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Proposed  Subsequent  Arrangement; 
Atomic  Energy  Agreements 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  the  post-irradtiation 
examination  of  irradiated  mixed 
uranium-plutonium  oxide  fuel  samples 
at  the  Swiss  Institute  for  Reactor 
Research  (EIR),  Wuerlingen, 
Switzerland.  This  subsequent 
arrangement  records  the  joint 
determination  of  the  Government  of  the 
United  States  of  America  and  the 
Government  of  Switzerland  that 
safeguards  may  be  effectively  applied  to 
the  post-irradiation  examination  at  the 
EIR  facility  in  Switzerland  for  the  said 
samples. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteeen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Date:  July  28, 1988. 
George  |.  Bradley,  Jr., 

Principal  Deputy  Assistance  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 

(FR  Doc.  88-17388  Filed  8-1-88;  8:45  amJ 
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Conservation  and  Renewable  Energy 

National  Energy  Extension  Service 
Advisory  Board;  Renewal 

Notice  is  hereby  given  that  the 
National  Energy  Extension  Service 
Advisory  Board,  established  in 


accordance  with  the  National  Energy 
Extension  Service  Act,  Pub.  L.  95-39,  has 
been  renewed  for  a  2-year  period  ending 
June  14. 1990. 

The  Board  will  continue  to  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  the  National  Energy 
Extension  Service  Act  (Pub.  L.  95-39), 
the  Department  of  Energy  Organization 
Act  (Pub.  L.  95-91),  the  General  Services 
Administration  Final  Rule  on  Federal 
Advisory  Committee  Management,  41 
CFR  Part  101-6,  and  other  directives  and 
instructions  issued  in  implementation  of 
those  acts. 

Further  information  regarding  this 
advisory  board  may  be  obtained  from 
Susan  Heard,  202-586-8290. 

Issued  in  Washington.  DC,  on  July  28, 1988. 
Howard  H.  Raiken, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  88-17391  Filed  8-1-88;  8:45  am] 
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Economic  Regulatory  Administration 

[ERA  Docket  No.  88-13-NG] 

Pentex  Petroleum,  Inc.;  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas 

agency:  Economic  Regulatory 
Administration;  Department  of  Energy. 

ACTION:  Order  granting  blanket 
authorization  to  Import  Natural  Gas 
from  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Pentex 
Petroleum.  Inc.  (Pentex).  blanket 
authorization  to  import  natural  gas  from 
Canada.  The  order  issued  in  ERA 
Docket  No.  88-13-NG  authorizes  Pentex 
to  import  up  to  7.3  Bcf  over  a  two-year 
period  for  sale  in  the  domestic  spot 
market. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  July  27, 1988. 

Constance  L.  Buckley, 

Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 

|FR  Doc.  88-17390  Filed  8-1-88;  8:45  am) 
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Energy  Information  Administration 
Coal  Survey  Forms 

agency:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Solicitation  of  comments 
concerning  proposed  changes  to  the 
Coal  Survey  Forms. 

summary:  The  Energy  Information 
Administration  (EIA).  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1980), 
conducts  a  consultation  program  to 
provide  the  general  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  reporting  forms.  This 
program  ensures  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  is  minimized,  reporting 
forms  are  clearly  understood,  and  the 
impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently.  EIA  is  soliciting  comments  on 
the  extension  of  its  coal  forms  for  3 
years.  These  forms  include:  EIA-1, 
"Weekly  Coal  Monitoring  Report — 
General  Industries  and  Blast  Furnaces"; 
EIA-3,  "Quarterly  Coal  Consumption 
Report — Manufacturing  Plants";  EIA-4, 
"Weekly  Coal  Monitoring  Report — Coke 
Plants";  EIA-5.  "Coke  Plant  Report- 
Quarterly";  EIA-6,  "Coal  Distribution 
Report";  EIA-7A.  "Coal  Production 
Report";  EIA-7A  (Supp).  "Coal 
Production  Report  (Supplement)";  and 
EIA-20.  "Weekly  Telephone  Survey  of 
Coal  Burning  Utilities." 
DATE:  Written  comments  must  be 
submitted  on  or  before  September  1, 
1988. 

ADDRESS:  Send  written  comments  to: 
Thelda  McMillian.  Office  of  Coal. 
Nuclear.  Electric  and  Alternate  Fuels, 
Energy  Information  Administration. 
Mail  Stop  2G-O90. 1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
Telephone  (202)  586-2982. 
FOR  FURTHER  INFORMATION  OR  TO 
OBTAIN  COPIES  OF  THE  PROPOSED  FORMS 
AND  INSTRUCTIONS:  To  obtain  additional 
information  or  copies  of  the  proposed 
forms,  contact  Ms.  McMillian  at  the 
address  or  telephone  number  listed 
above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy  Act  of  1974 
(Pub.  L.  93-275),  and  the  Department  of 
Energy  (DOE)  Organization  Act  (Pub.  L. 
95-91),  the  Energy  Information 
Administration  (EIA)  is  obliged  to 


publish,  and  otherwise  make  available 
to  the  public,  high-quality  statistical 
data  that  accurately  reflect  national  and 
regional  coal  supply,  distribution  and 
consumption  activity. 

To  meet  this  responsibility,  as  well  as 
internal  DOE  requirements  that  are 
dependent  on  accurate  data,  the  EIA 
conducts  statistical  surveys  that 
encompass  each  significant  coal  supply, 
distribution  and  consumption  activity  in 
the  United  States. 

II.  Current  Actions 

EIA  proposes  only  minor  changes  and 
modifications  to  the  forms.  These 
changes  will  have  little  impact  on 
respondent  burden,  better  reflect  current 
industry  operations  and  respond  to 
congressional.  Federal  and  public  data 
users  requirements.  The  proposed 
changes  are  summarized  below: 

1.  ElA-3: 

a.  Reduced  the  two  receipts  categories 
(contract  and  spot)  to  one  (total).  These 
two  categories  were  not  published  and 
their  percentage  of  total  receipts  had 
remained  fairly  consistent  over  time. 

b.  Added  an  adjustment  column  to 
cover  stock  changes/re-estimates  and 
company  transfers.  This  was  previously 
reported  in  the  Remarks  section  of  the 
form  and.  prior  to  that,  was  on  the  form 
itself. 

c.  Set  a  reporting  threshold  of  1.000 
short  tons  of  coal  consumption  annually. 
This  will  remove  approximately  100 
plants  and  represents  less  than  .01 
percent  of  annual  coal  consumption  by 
manufacturing  plants. 

2.  EIA-5: 

a.  Reduced  the  two  coal  receipts 
categories  (open  and  captive)  to  one 
(total).  These  two  categories  were  not 
published  and,  due  to  changes  in  the 
structure  of  steel  company  operations, 
the  captive  portion  of  coal  receipts  is 
not  an  important  data  parameter. 

b.  Added  an  adjustment  column  to 
coal  and  coke  sections  to  cover  stock 
changes/re-estimates  and  company 
transfers.  This  was  previously  reported 
in  the  Remarks  section  of  the  form  and, 
prior  to  that,  was  on  the  form  itself. 

3.  EIA-6: 

a.  Respondents  will  report  by  coal- 
producing  district  and  State  in  1989.  and 
then  just  by  State  in  1990.  There  is 
almost  unanimous  agreement  among 
congressional.  Federal  and  public  coal 
distribution  data  users  that  origin 
information  should  be  by  State  and  that 
the  coal-producing  districts  are  no 
longer  relevant. 

b.  Deleted  the  reporting  of  mine  level 
production  and  purchases  (Sections  II  A 
and  B).  This  removes  a  duplication  of 
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production  data  reported  on  both  the 
EIA-6  and  E1A-7A  fonns. 

c.  Added  to  the  reporting  of  parent 
company  information  the  name,  address, 
and  telephone  number  of  the  patent 
company  point  of  contact. 

d.  Added  a  section  to  report  the 
identification  of  a  change  in  ownership, 
including  when  it  occurred  and  the 
name,  address,  and  telephone  number  of 
the  new  owner,  if  applicable  (Section  I 
C). 

e.  Deleted  in  Section  in  G  (Other 
Uses]  the  separate  identification  of  coal 
gasification  and  liquefaction  use.  It  is 
now  identified  ir  the  instructions  as  part 
of  manufacturing. 

4.  EIA-7A: 

a.  Added  to  Section  I G  (Kind  of 
Mining  Operatkui)  an  identification  of 
the  underground  method  of  mining 
(continuous,  convention,  longwall. 
shortwall).  This  identification  of  the 
underground  mining  method  is  needed 
to  effectively  evaluate  and  identify  the 
productivity  effects  of  advanced 
underground  mining  methods. 

b.  Added  to  Section  11 A  an 
identification  of  average  raw  coal 
quality,  as  mined,  and  average  coal 
quality,  as  sold  or  used,  by  coal  seam  in 
pounds  of  sulfur  per  million  BTU.  In 
conjunction  with  these  data,  added  an 
identification  of  blended  (versus  by 
seam)  quality  of  used  or  sold  coal  and  a 
question  to  indicate  the  source(s)  of  the 
blend.  This  section  responds  to  a 
requirement  for  more  up-to-date  coal 
reserves  quality  data  for  use  in 
assessing  the  impacts  of  proposed 
legislation  and  to  better  evaluate  and 
estimate  coal  supplies  and  prices.  It  also 
responds  to  the  National  Coal  Council's 
June  1987  report  to  the  Secretary  of 
Energy  that  cited  the  need  for  additional 
coal  reserves  quahty  data.  The  simplest 
and  most  cost-effective  way  to  collect 
the  data  is  through  the  EIA-7A  survey. 

c.  Delete  the  Coal  Stocks  Section 
(Section  III).  This  section  duplicated 
data  collected  by  company  on  Form 
EIA-6. 

5.  EIA-7A  (supplement):  No  change. 
This  form  is  on  standby  status  only. 

6.  Coal  Strike  Monitoring  Forms  (EIA- 
1.  4.  20):  No  change.  These  forms  are  on 
standby  status  only. 

III.  Request  for  Comments 

The  EIA  invites  the  public  to  comment 
on  these  proposed  changes  within  30 
days  of  the  publication  of  this  notice. 
The  following  guidelines  are  provided  to 
assist  in  the  preparation  of  responses. 
When  providing  comments,  please 
indicate  the  fonn(s)  to  which  each 
comment  applies. 

As  a  potential  respondent 


A.  Are  the  instructions  and  definitions 
clear  and  sufficient?  If  not,  which 
instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  the  data  be  submitted  in 
accordance  with  the  response  specified 
in  the  instructioos? 

D.  Public  reporting  burden  (estimated 
average  hours  per  response)  for  the 
collections  in  the  Coal  Program  Package 
are  listed  below.  How  much  time, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
do  you  estimate  it  will  require  you  to 
complete  and  submit  the  required  forms? 


ElA  survey  fbmi 


1.  EIA-1 

2.  EIA-3 

3.  EIA-4 

4.  EIA-5 

5.  EIA-6 .._ _. 

6.  EIA-7A 

7.  EIA-7A  (Sup9K 

8.  EIA-20 


Burden 
hours  per 
rasponse 


1.0 
0.5 
1.0 
10 
Z.S 
1.21 

ao 
1J) 


E.  What  is  the  estimated  cost  of 
completing  the  form(s),  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  development,  assembly, 
equipment,  ADP,  and  any  other  one-time 
or  recurring  costs. 

F.  Estimate  the  cost  in  subsequent 
years  of  reporting. 

G.  How  can  the  form(s)  be  improved? 
H.  Do  you  know  other  Federal.  State. 

or  local  agencies  that  collect  similar 
data?  If  yes,  specify  the  agency,  the  data 
elements,  and  the  means  of  collection. 
As  a  potential  data  user: 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form(s)? 

B.  For  what  purposes  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form(s)  be  improved 
to  better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

The  EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  collection  of 
the  information  contained  in  the  Coal 
Surveys. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  these  data  surveys  and  will 
become  a  matter  of  public  record. 

SUtutory  Authority:  Sections  S(a).  5(b). 
13(b),  and  52  of  Pub.  L  93-275,  Federal 


Energy  Adminstration  Act  of  1974.  as 
ameaded  (15  U.S.C.  764(a).  764(b).  772(b).  and 
790a). 

Issued  in  Washington,  DC,  on  ]uly  27. 1988. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Admioistration. 

[FR  Doc.  88-17386  Filed  8-1-88;  8:45  am] 
BiLUNO  eoBC  Mso-ava 


Manufacturing  Energy  Consumption 
Survey  (MECS)  Forms 

aoency:  Energy  Information 
Administration,  Department  of  Energy. 

action:  Request  for  comments  on  the 
1988  NfECS  survey  forms. 

summary:  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  is  seeking  comments  on 
the  proposed  survey  forms  for  the  1988 
Manufacturing  Energy  Consumption 
Survey  (MECS).  The  MECS  is  a  general 
purpose  statistical  survey  conducted  for 
nonregulatory  purposes.  The  survey  is 
mandatory  under  Title  3.  Subtitle  B,  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986.  Pub.  L.  99-509  The  MECS  is 
being  designed  by  EIA  and  will  be 
administered  and  compiled  by  the  U.S. 
Bureau  of  the  Census  (Census).  By 
having  Census  administer  the  survey, 
responses  are  kept  strictly  confidential 
under  section  9  of  Title  13,  U.S.  Code. 
Responses  and  other  identifiable  data 
may  be  seen  only  by  sworn  Census 
employees. 

The  1985  MECS  was  conducted  in  two 
different  parts  during  1986.  The  first, 
sent  out  in  July  of  1986  and  utilizing 
Form  EIA-846F,  collected  basic  annual 
consumption  data  for  combustible  and 
noncombustible  energy  sources.  For 
combustible  energy  sources,  data  items 
included  purchases  and  expenditures, 
onsite  production,  fuel  use.  nonfnel  use, 
and  storage  capacity.  For 
noncombustible  energy  sources  (e.g., 
electricity  and  stream),  the  data 
collected  were  purchases  and 
expenditures,  net  transfers,  and  for 
electricity  only,  different  types  of  onsite 
generation  and  sales  to  utilities.  The 
second  of  the  MECS.  conducted  in 
November  1986  and  utilizing  Form  EIA- 
846S,  collected  data  on  the  short-term 
capability  of  manufacturers  to  have 
switched  energy  sources  based  on  their 
actual  consumption  in  1985. 

The  sample  design  for  the  1985  MECS 
was  a  probability  sample  of 
approximately  12,000  manufacturing 
establishments  representing  a  universe 
of  an  estimated  220.000  establishments 
with  five  or  more  employees.  The 
sample  was  subselected  from  the 
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sample  for  Census'  1985  Annual  Survey 
of  Manufacturers  (ASM).  It  was 
stratified  by  Standard  Industrial 
Classification  [SIC)  two-digit  major 
groups  from  20  to  39  and  the  ten  four- 
digit  industries  known  to  be  the  most 
consumptive  of  energy.  The  design  for 
the  1986  MECS  sample  will  be  basically 
the  same  except  that  all  ASM 
manufacturing  establishments  that 
generate  electricity  will  be  sampled  with 
certainty  and  added  to  the  sample. 
The  proposed  1988  MECS  is  not 
substantially  different  from  the  1985 
survey  in  its  basic  data  requirements. 
Some  changes  were  made,  however,  in 
order  to  make  the  collection  more 
efficient,  improve  reliability,  and  reduce 
respondent  burden.  To  minimize 
complexity,  three  separate  forms  have 
been  prepared  to  meet  the  special  needs 
of  various  groups  of  manufacturers.  Both 
the  consumption  and  the  fuel-switching 
sections  appear  on  each  of  the  forms. 
ADDRESS:  To  obtain  additional 
information  or  copies  of  the  proposed 
forms,  contact  Mr.  John  L.  Preston, 
Energy  End  Use  Division,  Energy 
Information  Administration,  Department 
of  Energy,  Mail  Stop  lH-053, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  Telephone:  202- 
58&-1128. 

DATE:  Written  responses  on  the 
proposed  forms  should  be  submitted  to 
John  L.  Preston,  Energy  End  Use 
Division  at  the  above  address  on  or 
before  September  1, 1988. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Written  Comments 

I.  Background 

Comments  on  the  1985  MECS  were 
solicited  in  a  March  21, 1985,  Federal 
Register  Notice  (50  PR  11486).  That 
version  of  the  MECS  was  modified  on 
the  basis  of  those  comments  and  the 
results  of  a  pilot  test.  The  proposed  1988 
MECS  design  utilizes  experience  gained 
from  the  administration  and  processing 
of  the  1985  MECS,  and  consultations 
with  respondents,  trade  association 
representatives,  and  data  users. 

II.  Current  Actions 

EIA  proposes  to  make  the  changes 
described  below  to  the  1985  MECS 
survey  forms  for  use  in  1988.  These 
changes  are  being  made  to  better  serve 
the  needs  of  data  users,  streamline  the 
administration  and  processing  of  the 
survey,  and  reduce  respondent  burden 
where  possible. 

For  the  1988  MECS,  the  fuel-switching 
and  consumption  sections  will  be 
consolidated  on  each  of  three  forms. 


That  change  will  facilitate  collection 
and  processing  of  the  data  and  will 
reduce  respondent  burden  as  record- 
gathering  and  respondent  analysis  will 
only  be  necessary  once  during  the 
MECS  cycle.  Thus  each  survey  form  will 
contain  three  sections:  Section  I,  Non- 
Combustible  Energy  Sources;  Section  II, 
Combustible  Energy  Sources;  and 
Section  III,  Fuel  Switching  Capability. 

Separate  forms  have  been  designed  to 
meet  the  special  needs  of  three  groups  of 
manufacturers.  EIA-846A  will  be  sent  to 
the  majority  of  the  manufacturing 
establishments;  EIA-846B  will  be  sent  to 
establishments  in  SIC  2911  (Petroleum 
Refining);  and  E1A-646C  will  be  sent  to 
all  other  establishments  in  SIC  29 
(Petroleum  Refining  and  Related 
Industries),  as  well  as  establishments  in 
SIC  28  (Chemicals  and  Allied  Products) 
and  SIC  3312  (Blast  Furnaces  and  Steel 
Mills).  EIA-846A  is  the  most  general 
form  and  collects  the  basic  consumption 
and  fuel-switching  data.  EIA-846B 
minimizes  burden  for  the  refining 
industry  by  taking  advantage  of  data 
already  collected  by  other  EIA  surveys. 
Finally,  EIA-846C  is  very  similar  to  EIA- 
846A  except  that  it  contains  an 
additional  question  on  energy  source 
shipments. 

Specific  changes  in  data  items  from 
the  1985  MECS  are  discussed  section  by 
section  below. 

Section  I  (Noncombustible  energy 
sources):  This  section  will  not  differ 
among  the  three  forms.  There  will  be  a 
minor  change  in  format  from  the  1985 
version  of  the  MECS.  For  clarity  of 
presentation,  questions  will  be  asked  in 
the  form  of  a  table,  with  the 
noncombustible  energy  sources 
(electricity,  steam,  other)  as  the  column 
headings  and  the  desired  quantities 
forming  the  rows.  Of  greater  importance 
is  the  addition  of  four  new  questions 
relating  to  the  cogeneration  of 
electricity.  Because  of  a  number  of  data 
user  requests  concerning  cogeneration, 
the  following  questions  now  must  be 
answered  if  the  respondent  had  a  non- 
zero entry  for  the  amount  of  cogenerated 
electricity  at  the  establishment: 

1.  Enter  the  total  nameplate  capacity 
of  all  cogeneration  units  that  were  in 
place  at  this  establishment  on  December 
31, 1988. 

2.  What  is  the  maximum  additional 
quantity  of  electricity  that  you  could 
have  cogenerated  during  1988  over  and 
above  that  which  you  actually  produced 
at  your  establishment? 

3.  Enter  the  quantity  of  each  energy 
source  that  was  consumed  for  the 
purpose  of  cogeneration  in  1988.  (Space 
is  provided  for  possible  energy  sources.) 

4.  Was  this  establishment  designated 
as  a  Qualifying  Facility  under  the  Public 


Utility  Regulatory  Policies  Act  of  1978  as 
of  December  31. 1988?  (Yes/No) 

In  order  to  increase  the  reliability  of 
the  electricity  cogeneration  estimates, 
the  MECS  sample  will  be  supplemented 
by  those  establishments  known  to  be 
generators  of  electricity,  from  data 
submitted  on  the  previous  year's  ASM. 

Section  II  (Combustible  energy 
sources):  Form  EIA-846C  will  be  sent  to 
respondents  in  SIC  28,  3312,  and  29  (but 
not  in  2911)  and  will  contain  an 
additional  question  on  the  Btu  content  of 
all  energy  source  product  shipments. 
The  industries  in  those  SIC's  produce 
energy  sources  from  other  energy  source 
inputs.  Processing  of  those  inputs  would 
normally  be  counted  as  nonfuel  use  and 
thus  contribute  to  total  consumption  at 
the  establishment.  Any  resulting  energy 
sources  that  are  shipped  and  consumed 
elsewhere  would  duplicate  the  Btu  of 
the  energy  source  inputs.  By  subtracting 
the  energy  source  shipments  from  total 
consumption,  EIA  can  obtain  a  more 
accurate  measure  for  actual 
consumption  at  the  establishment. 

Form  EIA-846B  will  require  petroleum 
refiners  (SIC  2911)  to  be  cognizant  of  the 
division  between  the  refinery  part  of  the 
establishment  and  the  nonrefinery  (i.e.. 
petrochemical)  part  and  how  that 
division  is  reflected  in  reporting  on  the 
ASM.  The  MECS  will  take  advantage  of 
data  reported  on  other  EIA  forms 
covering  refinery  operations  in  order  to 
minimize  respondent  burden. 

Section  III  (Fuel  Switching):  This 
section  is  very  similar  to  the  1985  EIA- 
846S  survey,  "Part  II— Fuel  Switching." 
One  change  is  that  liquid  petroleum 
gases  (LPG)  will  also  be  included  as  a 
fuel  for  which  to  report  substitution.  The 
other  change  involves  the  reporting  of 
the  lead  time  to  switch  fuels.  The  time  to 
make  each  potential  switch  will  be 
obtained  rather  than  just  the  time  for 
switching  to  the  primary  replacement 
fuel.  That  change  represents  a  very 
small  increase  in  reporting  burden  but 
will  greatly  enhance  the  data  analysis, 
because  ambiguity  in  relating  lead  times 
to  alternate  energy  sources  will  be 
eliminated. 

III.  Written  Comments 

The  following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
comments.  When  providing  comments, 
please  indicate  the  form  to  which  the 
comment  applies  (EIA-846A,  B,  or  C). 

As  a  potential  data  user: 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  forms  (or  at 
higher  levels  of  aggregation,  if 
necessary)? 

B.  For  what  purpose  would  you  use 
these  data?  Please  be  specific. 
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C.  How  could  the  forms  be  improved 
to  better  meet  your  specific  data  needs? 

D.  Are  there  alternative  sources  for 
these  data?  What  are  they?  Do  you  use 
them?  What  are  their  deficiencies? 

As  a  potential  respondent: 

A.  Are  the  instructions  dear  and 
sufficient? 

B.  How  can  the  forms  be  improved? 

C.  Can  the  data  be  submitted  using 
the  definitions  included  in  the 
instructions? 

D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  8 
hours  per  response  for  each  of  the  three 
forms.  How  much  time,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information,  do  you  estimate  it  will 
require  you  to  complete  and  submit  the 
required  form? 

E.  Do  you  know  of  other  Federal. 
State,  or  local  agencies  that  collect 
similar  data?  If  so,  specify  the  agency 
and  the  means  of  collection. 

In  addition  to  receiving  comments  to 
the  general  questions  listed  above,  the 
EIA  would  like  to  receive  comments 
speciflcally  related  to  the  changes 
mentioned  previously  in  the  data 
collection. 

1.  If  by  your  SIC  code  you  would  be 
required  to  complete  EIA-a46C,  how 
difficult  would  it  be  to  answer  the 
question  on  the  Btu  value  of  energy 
source  shipments?  How  much  time 
would  it  take  you  to  answer? 

2.  If  you  would  be  required  to 
complete  EIA-A46B,  can  you  easily  make 
the  division  between  the  refinery 
portion  and  the  petrochemical  portion  of 
your  establishment?  Are  you  aware  of 
the  establishment  boundaries  used  for 
your  response  on  the  Census  Bureau's 
Annual  Survey  of  Manufacturers? 

3.  On  all  three  forms,  are  the  new 
questions  on  cogeneration  easily 
understood  and  answerable? 

The  EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  collection  of 
the  information  contained  in  this  survey. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  survey  and  will  become 
a  matter  of  public  record. 

Statutory  Authority:  Sections  5(a).  5(b). 
13(b).  and  52  of  Pub.  L.  93-275.  Federal 
Energy  Administration  Act  of  1974.  as 
amended  (15  U.S.C.  S764(a),  764(b).  772(b), 
and  790(a)). 


Issued  in  Washington.  DC  on  July  27, 19U. 
Yvonne  M.  Bishop, 

Director.  Statistical  Standards,  Energy 

Information  Administration. 

[FR  Doc.  88-17385  Filed  8-1-88;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

(Docitet  No.  RP6S-127-003] 

Carnegie  Natural  Gas  Co^  Compliance 
Filing 

July  28, 1988. 

Take  notice  that  Carnegie  Natural  Gas 
Company  ("Carnegie"),  on  July  22, 1988, 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff,  Volume  No.  1. 
Specifically,  Carnegie  filed  the  following 
tariff  sheets: 

Second  Revised  Sheet  No.  91 
Third  Revised  Sheet  No.  92 
First  Revised  Sheet  No.  92a 
First  Revised  Sheet  No.  92b 
First  Revised  Sheet  No.  92c 
First  Revised  Sheet  No.  92d 
First  Revised  Sheet  No.  92e 
Original  Sheet  No.  92f 
Original  Sheet  No.  92g 
Original  Sheet  No.  92h 

Carnegie  states  that  these  tariff 
sheets,  which  contain  portions  of  its 
purchased  gas  cost  adjustment  ("PGA") 
clause,  are  being  filed  in  compliance 
with  a  Letter  Order  issued  June  15. 1988. 
The  Letter  Order  indicated  that  certain 
enumerated  changes  in  Carnegie's  April 
29, 1988,  tariff  filing  in  this  Docket  No. 
RP88-127-000  were  necessary  to  bring 
that  filing  into  compliance  with  Order 
Nos.  483  and  483-A. 

Copies  of  the  filing  were  served  upon 
Carnegie's  jurisdictional  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  §S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  4, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-17318  Filed  8-1-88;  8:45  am] 
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[Docket  Nos.  RP88-143-001  and  TQ88-2- 
47-001] 

MIGC,  Inc.,  Compliance  Filing 

July  28, 198& 

Take  notice  that  on  July  20, 1988, 
MIGC,  Inc.  (MIGC)  filed  Substihite  First 
Revised  Sheet  No.  26,  Substitute  Second 
Revised  Sheet  No.  28,  Substitute  First 
Revised  Sheet  No.  31,  and  Substitute 
Forty-Eighth  Revised  Sheet  No.  32  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 

MIGC  states  that  Sheet  Nos.  26,  28, 
and  31  are  filed  in  compliance  with  the 
Commission's  Letter  Order  of  June  23, 
1988  concerning  MIGC's  filing  of  revised 
purchased  gas  cost  adjustment  (PGA) 
provisions  in  accordance  with  the 
Commission's  new  PGA  Regulations 
promulgated  by  Order  Nos.  483,  et  seq. 
MIGC  states  that  Sheet  No.  32  is  filed 
correcting  a  pagination  error. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  4, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Acting  Secretary. 

[FR  Doc.  88-17319  Filed  8-1-88;  8:45  am] 
BILLING  CODE  e717^>1-M 


[Docket  No.  RP88-22(M)001 

Mississippi  River  Transmission  Corp.; 
Tariff  Filing 

July  28.  1988. 

Take  notice  that  on  July  20, 1988 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Twenty-Fifth  Revised  Sheet  No.  4  to  its 
FERC  Gas  Tariff,  Second  Revised 
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Volume  No.  1.  Such  sheet  is  proposed  to 
be  made  effective  October  1, 1988. 

MRT  states  that  its  filing  is  being 
submitted  for  the  purpose  of 
reclassifying  in  MRT's  jurisdictional 
rates  costs  which  are  presently  reflected 
as  sales  demand  charges  paid  by  MRT 
to  Natural  Gas  Pipeline  Company  of 
America  (Natural).  Pursuant  to  the 
provisions  of  Natural's  pending  Gas 
Supply  Charge  settlement  in  Docket  No. 
CP88-291-000.  MRT  has  indicated  to 
Natural  that  it  desires  to  convert  its 
entire  firm  sales  contract  demand  to 
firm  transportation  service,  effective 
October  1. 1988.  MRT  states  that 
following  this  conversion,  charges 
currently  paid  by  MRT  as  sales  demand 
charges  will  continue  to  be  paid  Natural 
in  the  form  of  firm  transportation 
reservation  fees,  and  approval  of  MRT's 
filing  will  permit  MRT  to  continue  to 
reflect  these  costs  in  its  rates, 
appropriately  reclassified  as  charges 
attributable  to  the  transportation  of  gas 
by  others. 

'MRT  states  that  the  filing  will  produce 
no  rate  increase  or  change  in  rate  level 
for  any  customer  or  class  of  customers 
of  MRT,  and  may  in  fact  result  in  cost 
savings  through  the  avoidance  of 
Natural's  proposed  gas  supply  charge  or 
purchasing  Naturals  system  supply  gas. 
MRT  further  states  that  to  the  extent  it 
incurs  charges  from  Natural  which  are 
less  than  the  costs  reflected  in  the 
subject  filing,  either  through  the 
operation  of  Natural's  PGA  or 
modification  of  the  billing  adjustment 
provision  of  Natural's  pending  Gas 
Supply  Charge  settlement,  it  will  credit 
such  differences  to  Account  No.  191. 
MRT  also  proposes  that  the  filing  be 
made  subject  to  downward  adjustment 
from  and  after  January  1, 1989.  to  reflect 
any  reduction  in  firm  transportation 
charges  paid  Natural  as  a  result  of  a 
final  Commission  order  in  Natural's 
pending  rate  proceedings  at  Docket  No. 
RP88-209-000. 

MRT  requests  waiver  of  §  154.22  of 
the  Commission's  Regulations  in  order 
to  permit  this  filing  to  be  submitted  more 
than  sixty  days  in  advance  of  its 
proposed  October  1. 1988  effective  date, 
such  date  corresponding  with  the 
effective  date  of  MRT's  desired 
conversion  of  firm  sales  service  from 
Natural. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 


August  4, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  8&-17320  Filed  8-1-88;  8;45  am] 
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[Docket  Ko.  SA88-12-000] 

Pine  Tree  Independent  School  District 
Well  No.  2,  Working  Interest  Owners; 
Petition  for  Adjustment 

Issued:  July  28, 1988. 

On  June  13, 1988,  the  current  working 
interest  owners  in  the  Pine  Tree 
Independent  School  District  Well  No.  2 
located  in  Gregg  County,  Texas,  filed 
with  the  Commission,  pursuant  to 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),  a  petition  for 
adjustment  from  the  filing  requirement 
of  §  271.805(f)(1)  of  the  Commission's 
regulations.  The  requested  adjustment,  if 
granted,  would  excuse  petitioners  from 
refunding  a  portion  of  the  NGPA  section 
108  stripper  well  prices  collected  for  gas 
sold  from  the  Pine  Tree  well  during  the 
period  December  1983  through  October 
1987. 

The  Pine  Tree  well  qualified  as  an 
NGPA  section  108  stripper  well  on  April 
25, 1984.  In  August  1983,  the  last  month 
of  the  required  90-day  test  period  for 
stripper  well  status,  a  compressor  was 
connected  to  the  well  by  the  operator, 
Clemco,  Inc.  As  a  result,  the  average 
production  rate  for  the  succeeding  90- 
day  production  period  exceeded  the  60 
Mcf  per  day  production  limit  to  qualify 
as  stripper  well  under  §  271.804  of  the 
Commission's  regulations.  The  well 
disqualified  as  a  stripper  well  on 
November  1, 1983.  Petitioners  allege  that 
neither  Clemco  nor  the  purchaser. 
United  Gas  Pipeline  Company  (United), 
filed  a  notice  of  disqualification  as 
required  under  §  271.805(d)  of  the 
Commission's  regulations.  '  Petitioners 
state  that  they  did  not  discover 
Clemco's  failure  to  file  an  enhanced 
recovery  application  pursuant  to 
§  271.805(e)  until  Octoer  1987.  According 
to  the  petitioners,  filing  such  an 


application  would  have  allowed  the  well 
to  continue  to  qualify  as  a  section  108 
stripper  well.  The  petitioners  contend 
that  imposition  of  a  refund  obligation,  as 
requested  by  United,  would  cause  them 
to  incur  a  special  hardship. 

Petitioners  request  the  Commission  to 
grant  the  petition  for  adjustment  by 
exempting  them  from  the  filing 
requirement  of  §  271.805  and  allowing 
them  to  file  a  notice  of  disqualification 
within  15  days  after  the  issuance  of  an 
order  granting  this  petition  for 
adjustment. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rule  214  or  211  of  the  Commission's 
rules  of  practice  and  procedure.  ^ 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NW., 
Washington,  DC  20426.  not  later  than  30 
days  following  publication  of  this  notice 
in  the  Federal  Register.  All  protests  will 
be  considered  by  the  Commission  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  214.  Copies  of  this  petition  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

jFR  Doc.  8ft-17321  Filed  &-1-88:  8:45  am| 
BILLING  CODE  6717-1-M 


'  Ttiis  section  requires  the  operator  and  any 
purchaser  to  serve  notice  on  the  Commission,  the 
operator  and  any  purchasers,  as  appropriate,  if  a 
well  has  been  disqualified  by  producing  more  than 
60  Mcf  of  Ras  per  production  day  for  any  90-day 
production  period. 


[Docket  No.  RP88-67-0051 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  28.  1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  22, 1988  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1  and  Original 
Volume  No.  2,  tariff  sheets  listed  on 
Appendix  A.  Texas  Eastern  requests  the 
Commission  to  accept  these  tariff  sheets 
to  be  effective  subject  to  refund  on 
September  1, 1988,  the  end  of  the 
suspension  period  for  tariff  sheets 
originally  filed  on  March  1, 1988  in  this 
proceeding. 

Texas  Eastern  states  that  these  tariff 
sheets  are  being  filed  in  compliance 
with  a  letter  order  issued  by  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation  on  June  28. 1988  in  Docket 
No.  RP88-67-003.  The  letter  order 
rejected  tariff  sheets  filed  by  Texas 
Eastern  in  purported  compliance  with 
Commision  orders  dated  March  31, 1988 


!  18  CFR  3«5.214  and  385.211  (1987). 
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and  April  21, 198B,  pertaining  to  Texas 
Eastnn's  March  1, 1988  Tiling  for  a  rate 
increase  pursuant  to  section  4  of  the 
Natural  Gas  Act  Texas  Eastern  states 
that  it  will  appeal  the  June  28  letter 
order  but  that  it  will  withdraw  the 
appeal  if  the  Commission  permits, 
pursuant  to  final  noi>-appealable  order, 
the  revised  tariff  sheets  submitted 
herewith  to  become  effective,  subject  to 
refund  on  September  1, 1988  as 
requested. 

Texas  Eastern  states  that  the  rates  in 
the  revised  tariff  sheets  are  based  upon 
a  projected  total  volume  for  sales  and 
interruptible  transportation  of 
941,524,916  dth,  consisting  of  783.133,896 
dth  of  sales  and  158,391,020  dth  of 
interruptible  transportation.  It  further 
states  that  these  rates  are  in  excess  of 
the  E)-2  and  commodity  rates  set  forth  in 
Texas  Eastern's  original  rate  filing  on 
March  1, 198a 

Texas  Eastern  has  not  i^xiated  the 
tariff  sheets  proposed  for  filing  herein 
for  tariff  changes  approved  by  the 
Commission  since  Texas  Eastern's 
March  1, 1988  filing.  In  addition,  Texas 
Eastern  states  that  further  revisions  may 
be  required  «4ien  it  moves  to  place 
these  rates  into  eSect  on  September  1, 
1988  to  reflect  gas  plant  in  service  and 
an  updated  capitalization  structure  and 
also  to  reflect  tariff  changes  approved 
by  the  Commission  prior  to  September  1, 
1988.  Texas  Eastern  states  that  it 
intends  to  supplement  its  Statement  P 
by  September  18, 1988  to  reflect  these 
revised  tariff  sheets  to  file  revised 
statements  and  schedules  to  the  extent 
necessary. 

Copies  of  this  filing  are  being  served 
upon  all  parties  of  record  in  Docket  No. 
RP88-67,  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  moUons  or 
protests  should  be  filed  on  or  before 
August  4, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasiiaU, 
A  cling  Secretary. 
[FR  Doc.  88-17322  Filed  8-1-88;  8:45  am  J 

BILLING  CODE  6717-01-11 


[Docket  Na  RPe8-16t-001] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  28. 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  }uly  22, 1988  tendered  for 
filing  as  part  of  its  FERC  Gas  Tarift 
Fifth  Revised  Volume  No.  1,  six  copies 
each  of  the  following  tariff  sheets: 

Substitute  First  Revised  Sheet  No.  447 
Substitute  Second  Revised  Sheet  Na  448 
Substitute  Second  Revised  Sheet  No.  449 
Substitute  First  Revised  Sheet  No.  450 
Substitute  Second  Revised  Sheet  No.  451 
Substitute  Second  Revised  Sheet  No.  452 
Substitute  Second  Revised  Sheet  No.  453 
Substitute  Second  Revised  Sfaeet  Na  455 
Substitute  Second  Revised  Sheet  No.  456 
Substitute  Second  Revised  Sheet  No.  457 

The  piupose  of  this  filing  is  to  make 
the  revisions  to  Texas  Eastern's  ltf4ay  2, 
1988  tariff  filing  in  Docket  No.  RP88-161 
as  required  by  the  Commission's  Jiuie 
23. 1988  Order.  The  proposed  effective 
date  of  the  tariff  sheets  listed  above  is 
June  1, 1988,  the  effective  date  of  the 
initial  tariff  sheets  filed  in  this 
proceeding. 

Copies  ^  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  (»■  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunision.  825 
North  Capitol  Street  NE..  Washington, 
DC  20428,  in  acnmiance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  4, 198a  Protests  will  be 
considered  by  die  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  die  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell, 
Acting  Secretary. 
[FR  Doc.  8a-17323  Filed  8-1-88;  8:45  am] 

BILUNG  COOE  6717-0  t-M 


[Docket  No.  RPeft-221-000] 

Texas  Eastern  Transmission  Corp^ 
Proposed  Changes  in  FERC  Gas  Tariff 

July  28, 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  22, 1988  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 


Fifth  Revised  Volume  No.  1.  six  copies 
each  of  the  following  tariff  sheets: 

Revised  First  Revised  Sheet  Na  104 
Revised  First  Revised  Stieet  No.  118 
Revised  First  Revised  Sheet  No.  119 
Revised  First  Revised  Sheet  No.  129 
Revised  First  Revised  Sheet  No.  130 
Revised  First  Revised  Sheet  No.  133 
Revised  Rrst  Revised  Sheet  No.  137 
Revised  First  Revised  Sheet  No.  138 
Revised  Second  Revised  Sheet  No.  400 
Revised  Second  Revised  Sheet  No.  484 
Revised  Second  Revised  Sheet  No.  489 

Texas  Eastern  states  that  these  tariff 
sheets  exclude  references  to  the 
minimum  coouDodity  bills  that  are 
proposed  to  be  deleted  in  a  filing  made 
by  Texas  Eastern  on  July  19, 1988  in 
Docket  Nos.  RP85-177  and  RPe5-178. 
The  proposed  effective  date  of  these 
tariff  sheets  is  September  1, 1988,  the 
date  of  the  D-2  nominations  reflected  in 
Texas  Eastern's  compliance  fifing  in 
Docket  No.  R-e&-e7  which  was  made  on 
July  22, 198a 

Texas  Eastern  states  the  purpose  of 
this  filing  is  to  establish,  separate  and 
apart  from  Texas  Eastern's  Docket  No. 
R-88-67,  charges  for  gas  taken  in  excess 
of  a  customer's  D-2  nomination  (Section 
32.2  of  Texas  Eastern's  General  Terms 
and  Conditions).  Under  proposed  i  32.2, 
if  quantities  taken  in  any  contract  year 
by  a  Buyer  under  Texas  East^n's  sales 
rate  schedules  OCQ,  GS,  SGS,  ACQ,  or 
WS  are  in  excess  of  102%  up  to  and 
including  104%  of  the  D-2  nomination 
under  the  applicable  rate  schedule,  the 
Buyer  shall  pay  $5.00  per  dekatherm  for 
all  gas  in  excess  of  100%  under  said  rate 
schedule.  If  quantities  taken  in  any 
contract  year  are  in  excess  of  104%  of 
the  D-2  nomination,  the  Buyer  shall  pay 
$10.00  i>er  dekatherm  for  all  gas  in 
excess  of  104%. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  shoidd  be  filed  on  or 
before  August  4, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  CashelL 

Acting  Secretary. 

[FR  Doc.  8&-17324  Filed  8-1-88;  8:45  am] 

BILUNO  CODE  6717-01-M 

Western  Area  Power  Administration 

Boulder  Canyon  Project  Proposed 
Power  Rate 

AQENCY:  Western  Area  Power 
Administration,  £)OE. 

ACTION:  Notice  of  extension  of 
consultation  and  comment  period  for  a 
Proposed  Power  Rate  Adjustment. 

summary:  The  Western  Area  Power 
Administration  (Western]  announced  in 
the  Federal  Register  published  June  22, 
1988  (53  FR  23446).  a  proposed 
adjustment  of  the  rates  for  power  and 
energy  from  the  Boulder  Canyon  Project 
(BCP).  In  that  notice.  Western  scheduled 
a  public  information  forum  for  June  30, 
19B8.  with  the  consultation  and  comment 
period  to  end  August  8. 1988.  Western 
also  stated  that  consideration  would  be 
given  to  an  extension  of  the  consultation 
and  comment  period  if  requested  by 
customers  or  interested  parties. 

Western  received  several  requests  for 
an  extension  of  45  days  to  the  originally 
published  consultation  and  comment 
period.  The  basis  for  the  extension  is  to 
allow  all  interested  parties  an 
opportunity  to  review  and  analyze  a 
new  energy  forecast  a  new  method  of 
forecasting  future  replacement 
requirements,  and  new  rate  calculations. 

Western  has  reviewed  these  requests 
for  extension  and  hereby  concurs  with 
the  requests.  Therefore,  Western 
rescheduled  the  public  comment  forum 
previously  scheduled  for  July  22, 1988,  in 
addition  to  rescheduling  the  ending  date 
of  the  consultation  and  comment  period. 

Also,  the  effective  date  of  the  rate 
adjustment  is  no  longer  the  beginning  of 
the  October  1988  billing  period  but  will 
be  at  some  later  date. 
DATES:  The  consultation  and  comment 
period  which  began  with  the  notification 
of  the  BCP  rate  adjustment  (53  FR  23446, 
June  22. 1988)  will  end  September  22, 
1988.  A  public  comment  forum  will  be 
held  at  10  a.m.  on  September  7, 1988. 
ADDRESSES:  The  public  comment  forum 
will  be  held  at  the  Boulder  City  Area 
OfHce,  3  miles  south  on  Buchanan  Road, 
Boulder  City,  Nevada,  on  the  dates  and 
times  cited  above.  Written  comments 
may  be  sent  to: 
Mr.  Thomas  A.  Hine,  Area  Manager. 

Boulder  City  Area  Office.  Western 

Area  Power  Administration.  P.O.  Box 


200,  Boulder  City,  NV  89005,  (702)  477- 

3255. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Earl  W.  Hodge,  Assistant  Area 
Manager  for  Power  Marketing.  Boulder 
City  Area  Office.  Western  Area  Power 
Administration,  P.O.  Box  200,  Boulder 
City.  NV  89005.  (702)  477-3255. 

Issued  at  Golden,  Colorado,  July  20. 1988. 
William  H.  Clagett. 
Administrator. 
[FR  Doc.  88-17384  Filed  8-1-88;  8:45  am) 

BUJMG  COOC  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[ECAO-R-053;  FRL-3424-3] 

Draft  Health  Assessment  Document 
for  Mineral  Fibers 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  pubUc  meeting. 

SUMMARY:  This  notice  announces  a 
workshop  to  be  held  by  the 
Environmental  Criteria  and  Assessment 
Office  of  EPA's  Office  of  Health  and 
Environmental  Assessment  to  facilitate 
preparation  of  an  external  review  draft 
of  a  Health  Assessment  Document  for 
Mineral  Fibers.  The  conference  site  is 
the  Pickett  Hotel.  2515  Meridian 
Parkway.  Research  Triangle  Parte.  North 
Carolina. 

DATES:  The  workshop  will  be  held  on 
August  29.  30,  and  31, 1988,  from  8:30 
a.m.  to  5:00  p.m.  Members  of  the  public 
are  invited  to  attend  as  observers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Dennis  J.  Kotchmar,  Project  Manager 
for  Mineral  Fibers.  U.S.  Environmental 
Protection  Agency.  Environmental 
Criteria  and  Assessment  Office.  MD-52. 
Research  Triangle  Park,  North  Carolina 
27711.  (919)  541-4158  or  (FTS-629-4158). 

SUPPLEMENTARY  INFORMATION:  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  requested  that  the 
Environmental  Criteria  and  Assessment 
Office  (ECAO),  Office  of  Health  and 
Environmental  Assessment  (OHEA), 
prepare  a  health  assessment  document 
for  mineral  fibers.  The  document  will  be 
used  by  EPA  in  the  decision-making 
process  to  possibly  regulate  mineral 
fibers  under  the  Clean  Air  Act,  42 
U.S.C,  7401  et  seq. 

ECAO  is  now  assembling  a  panel  of 
scientifically  and  technically  qualified 
persons  to  review  the  draft  document  at 
the  workshop.  Copies  of  the  workshop 
draft  will  be  made  available  to  the 
public  at  the  meeting,  and  observers  will 
have  an  opportunity  to  make  brief  oral 


statements.  The  draft  document 
subsequently  will  be  revised  and 
released  as  an  external  review  draft. 
Ample  opportunity  will  be  provided  for 
public  review  and  submission  of  writter 
comments  upon  release  of  the  fu^t 
external  review  draft.  The  public 
comment  period  will  be  announced  in  a 
subsequent  Federal  Register  notice. 

Dated:  |uly  26, 1968. 
Charies  Brunot. 

Acting  Assistant  Administrator  for  Research 

and  Development. 

[FR  Doc.  88-17339  Filed  8-1-88:  8:45  amj 

BILLING  CODE  6560-S0-«l 


[FRL-3522-9) 

AvaMability  of  Report;  Municipal  Solid 
Waste;  1988  Update 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availability. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  today  is 
announcing  the  availability  of  a 
document  entitled.  "Characterization  of 
Municipal  Solid  Waste  in  the  United 
States  1960-2000  (Update  1988)."  This 
report  updates  the  June  1986  report 
entitled  "Characterization  of  Municipal 
Solid  Waste  in  the  United  States  1960- 
2000,"  which  provided  information  for 
the  waste  characterization  portion  of  thr 
overall  Subtitle  D  Phase  I  Study 
released  in  October  1986.  The  1988 
update  provides  additional  estimates  of 
historical  quantities  and  composition  of 
municipal  solid  waste  from  1984-1986 
and  revises  projections  to  the  year  2000. 
This  report  is  one  of  several  prepared  in 
response  to  a  Congressionally-mandated 
study  of  the  existing  Part  257  Criteria. 
The  study  was  conducted  under  the 
authority  of  section  4010  of  the  1984 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  (U.S.C.  6949a). 
date:  August  2, 1986. 
ADDRESSES:  The  document  is  available 
for  review  at  all  EPA  libraries  and  in  the 
RCRA  Docket  Room,  LG-100,  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC.  20460. 
Monday  through  Friday,  except  legal 
holidays;  phone  (202)  475-8327.  The 
public  may  copy  a  maximum  of  50  pages 
of  material  from  any  one  regulatory 
docket  at  no  cost.  Additional  copies  cost 
20  cents  per  page.  This  document  also  is 
available  through  the  National 
Technical  Information  Service  (NTIS). 
5835  Port  Royal  Road,  Springfield,  VA 
22161.  phone  (703)  487-4650.  Order  No. 
PB88-232  780.  cost  $12.95. 
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FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  call  the  RCRA/ 
CERCLA  Hotline  at  (202)  382-3000  or  toll 
free  at  (800)  424-9346  outside  the 
Washington  DC  metropolitan  area.  For 
technical  information  on  the 
"Characterization  of  Municipal  Solid 
Waste  in  the  United  States  1960-2000 
(Update  1988),"  contact  Gerry  Dorian. 
Office  of  Solid  Waste  (WH-565E).  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington.  DC  20460. 
phone  (202)  475-7700. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  1984  Amendments  to  RCRA, 
Congress  required  EPA  to  examine  the 
existing  Part  257  Criteria  for  solid  waste 
disposal  facilities  and  revise  them  as 
necessary.  Section  4010  of  RCRA 
requires  EPA  to  "conduct  a  study  of  the 
extent  to  which  the  guidelines  and 
criteria  ♦  *  *  applicable  to  solid  waste 
management  and  disposal  facilities  are 
adequate  to  protect  human  health  and 
the  environment." 

In  response  to  this  Congressional 
mandate.  EPA  initiated  a  two-phase 
study  of  existing  Subtitle  D  Criteria  for 
solid  waste  disposal  facilities.  Phase  I 
involved  collecting  and  analyzing 
existing  data  and  Phase  II  included  filing 
the  information  gaps  identified  during 
Phase  I  through  the  collection  of 
additional  data.  The  Subtitle  D  Study 
Phase  I  Report.  NTIS  issued  in  October 
1986,  presents  information  on  Subtitle  D 
wastes,  facilities,  and  State  programs. 

As  part  of  the  Phase  I  study,  EPA 
sponsored  a  report  characterizing 
municipal  solid  waste  (MSW)  that 
provided  historical  MSW  quantities  and 
composition  from  1960-1984  and 
projections  to  the  year  2000.  In  1988, 
EPA  sponsored  a  second  study  to 
update  and  revise  the  1986  report.  This 
report  provides  data  for  1985  and  1986 
and  revise  existing  data  where 
necessary.  Results  of  this  study  are 
being  used  to  assist  in  evaluating  and 
revising  the  current  Criteria  for  solid 
waste  disposal  found  at  40  CFR  Part  257. 

II.  Notice  of  Availability 

This  document  includes  the 
methodology  used  to  derive  municipal 
solid  waste  estimates,  materials  and 
products  in  the  municipal  waste  stream, 
and  trends  in  municipal  solid  waste. 
EPA  used  a  materials  flow  methodology, 
which  is  based  on  the  U.S.  production  of 
the  various  components  of  the  waste 
stream,  to  prepare  these  estimates.  For 
this  report,  products  were  grouped  as 
durable  goods,  nondurable  goods, 
containers  and  packaging,  and  other 
wastes. 


Trends  discussed  include  gross  and 
net  discards  of  municipal  solid  waste, 
materials  recovery,  and  energy 
recovery. 

Municipal  solid  waste,  as  defined  for 
this  report,  includes  residential, 
commercial  solid  waste  (after  materials 
and  energy  recovery)  are  estimated  to 
have  increased  from  81.7  million  tons  in 
1960  to  131.2  million  tons  in  1986.  Net 
discards  are  projected  to  be  136.8 
million  tons  in  2000.  Paper  and 
paperboard  comprise  the  largest 
material  component  of  municipal  solid 
waste — about  36  percent  of  total  (after 
recycling)  in  1986.  The  largest  product 
category  is  containers  and  packaging  at 
about  30  percent  of  total  (after  recycling) 
in  1986.  Gross  discards  grew  from  87.5 
million  tons  in  1960  to  157.7  million  tons 
in  1986.  Materials  recovery  increased 
from  5.8  million  tons  in  1960  to  16.9 
million  tons  in  1986.  Energy  recovery 
from  incineration  of  municipal  solid 
waste  was  negligible  in  1960,  but 
increased  to  9.6  million  tons  in  1986. 

Date:  July  19, 1988. 
].  Winston  Porter. 

Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response. 

(FR  Doc.  88-17333  Filed  8-1-88;  8:45  am) 

BILUNG  CODE  SS60-SO-M 

[OPTS-59262;  FRL-3423-8] 

Toxic  and  Hazardous  Substances;  Test 
Market  Exemption  Applications 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13. 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
two  applications  for  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  this  exemption.  Written 
comments  by: 

T  88-15.  July  31, 1988. 

T  88-16,  August  10, 1988. 

ADDRESS:  Written  comments,  identined 

by  the  document  control  number 

"(OPTS-59262)"  and  the  specific  TME 


number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency  Rm.  L-lOO,  401  M 
Street,  SW..  Washington,  DC  20460. 
(202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611.  401  M  Street  SW.. 
Washington.  DC  20460  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

T 88-15 

Close  of  Review  Period.  August  14, 
1988. 

Manufacturer.  Confidential. 

Chemical.  (G)  Tolutriazole  compound. 

Use/Production.  (S)  Antioxidant  for 
hydraulic  oil  systems.  Prod,  range: 
Confidential. 

T 88-16 

Close  of  Review  Period.  August  24. 
1988. 

Manufacturer.  Confidential. 

Chemical.  (G)  Halo-sulfo  aromatic 
ester,  sodium  salt. 

Use/Production.  (S)  Isolated 
intermediate.  Prod,  range:  Confidential. 

Date:  July  27, 1988. 
Steve  Newburg-Rinn, 
Chief.  Public  Data  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances. 

[FR  Doc.  88-17341  Filed  8-1-88;  8:45  am| 
BILUIM  CODE  6MO-50-M 


[OPTS-59847;  FRL-3423-7] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

A3ENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requries 
any  person  who  intends  to  manufacture 
or  import  a  new  chemcial  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
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Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983.  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  48066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  arc  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  eighteen  such  PMNs  and 
provides  a  summary  of  each. 
DATES:  Close  of  Review  Periods: 

Y  88-211,  88-212— July  19, 1988. 

Y  88-213 — luly  25. 1988. 

Y  88-214.  88-215,  88-216,  88-217.  88-218. 
88-219,  88-220.  88-221— July  26. 1988. 

Y  88-222— July  28. 1988. 

Y  88-223— July  31, 1988. 

Y  88-224— August  4. 1988. 

Y  88-225,  88-226,  88-227,  88-228— 
August  7. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611,  401,  M  Street  SW.. 
Washington,  DC  20460  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  on  the  submission  provided  by 
the  manufacturer  of  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  88-211 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Polyester-base  resin. 

Use/Production.  (S)  Intermadiate  for 
use  as  a  reactant  in  the  production  of 
polyester  resins.  Prod,  range: 
Confidential. 

Y  88-212 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyvinyl  alcohol 
poly(alkyleneoxy)  acrylate  copolymer. 

Use/Production.  (G)  polymer  for 
water-soluble  biodegradable  packaging. 
Prod,  range:  10,000-200.000  kg/yr. 

Y  88-213 

Manufacturer.  S.C.  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Aqueous  styyrene/ 
acrylic  copolymer. 

Use/Production.  (G)  Aqueous  acrylic 
emulsion  copolymer  for  the  application 
of  overprint  vehicles.  Prod,  range: 
Confidential. 


Y  88-214 

Manufacturer.  NL  Chemical,  Inc. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Open 
nondispersive  use.  Prod,  range: 
Confidential. 

Y  88-215 

Importer  Reichhold  Chemicals,  Inc. 
Chemical.  (G)  Polyurethane. 
Use/Import.  (G)  General  laminating 
adhesive.  Import  range:  Confidential. 

Y  88-216 

Importer.  Richhold  Chemicals.  Inc. 

Chemical.  (G)  Urethane  modified 
polyester  resin. 

Use/Import.  (S)  Resin  for  sheet 
molding  compounds  in  the  automotive 
industry.  Import  range:  Confidential. 

Y  88-217 

Manufacturer  Valchem  Polymer,  Div. 
of  Merchants  &  Man. 

Chemical.  (G)  2-Propenoic  acid.  2- 
methyl-,  polymer  with  butyl  2- 
propenoate,  (1-methyl  ethyl)  benzene 
and  methyl  2-methyl-2-propenoate. 
sodium  salt. 

Use/Production.  (S)  Printing  ink 
additive  Prod,  range:  Confidential. 

Y  88-218 

Manufacturer  Valchem  Polymers, 
Div.  of  United  Merchant. 

Chemical.  (G)  2-Propenoic  acid,  2- 
methyl-,  polymer  with  butyl  2- 
propenoate,  (1-methyl  ethenyl)  benzene 
and  methyl  2-methyl-2-propenoate. 

Use /Product  ion.  (S)  Printing  ink 
additive.  Prod,  range:  Confidential. 

Y  88-219 

Manufacturer.  Valchem  Polymers, 
Div.  of  United  Merchant. 

Chemical.  (G)  2-propenoic  acid,  2- 
methyl-,  polymer  with  butyl  2- 
propenoate,  (1-methyl  ethyl)  benzene 
and  methyl  2-methyl-2  propenoate, 
sodium  salt. 

Use /Production.  (S)  Printing  ink 
additive.  Prod,  range:  Confidential. 

Y  88-220 

Manufacturer  Valchem  Polymers, 
Div.  of  United  Merchant. 

Chemical.  (G)  2-propenoic  acid,  2- 
methyl-,  polymer  with  ethylbenzene, 
ethyl  2-propenoate  and  methyl  2-methyl- 
2-propenoate  ammonium  salt. 

Use/Production.  (S)  Ink  binder  for 
paper  coating.  Prod,  range:  Confidential. 

Y  88-221 

Manufacturer  Valchem  Polymers, 
Div.  of  United  Merchant. 


~     Chemical.  (G)  2-propenoic  acid,  2- 
methyl-,  polymer  with  ethylbenzene, 
ethyl  2-propenate  and  methyl  2-methyl-2 
propenoate,  ammonium  salt. 

Use/Production.  (S)  Ink  binder  for 
paper  coatings.  Prod,  range: 
Confidential. 

Y  88-222 

Manufacturer.  Confidential. 

Chemical.  (G)  Water  reducible  alkyd. 

Use/Production.  (G)  Water-reducible 
resin  for  coating.  Prod,  range: 
Confidential. 

Y8a-223 

Manufacturer.  Confidential. 
Chemical.  (G)  Oil-free  polyester  resin. 
Use/Production.  (G) .  Prod,  range: 
131.250-393.750  kg/yr. 

Y88-224 

Manufacturer.  Aristech  Chemical 
Corporation. 

Chemical.  (G)  Saturated  polyester 
resin. 

Use/Production.  (G)  Polyester  resin 
(shrinkage  reducer).  Prod,  range: 
Confidential. 

Y  88-225 

Manufacturer  Confidential. 
Chemical.  (G)  Norbornene  copolymer. 
Use/Production.  (G)  Injection 
molding.  Prod,  range:  Confidential. 

Y  88-226 

Manufacturer  Confidential. 
Chemical.  (G)  Acrylate  copolymer. 
Use/Production.  (G)  Dispersive,  water 
treatment.  Prod,  range:  Confidential. 

Y  88-227 

Manufacturer.  Confidential. 
Chemical.  (G)  Norbornene  copolymer. 
Use /Production.  (G)  Injection 
molding.  Prod,  range:  Confidential. 

Y  88-228 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyester 
urethane. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  Confidential. 

Date:  July  27. 1988. 
Steve  Newburg-Rinn, 

Chief.  Public  Data  Branch.  Information 

Management  Division.  Office  of  Toxic 

Substances. 

IFR  Doc  88-17343  Filed  8-1-88:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance. 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0180. 

Title:  Civil  Rights  Higher  Education 
and  Rehabilitation  Act  Survey. 

Abstract:  Annually  evaluates 
compliance  with  nondiscrimination 
regulations  by  State  emergency 
management  agencies.  Administered  by 
FEMA  program  personnel.  Areas 
covered:  administrative  procedures, 
training,  construction,  and  planning. 
Will  be  used  to  provide  technical 
assistance  to  accomplish  voluntary 
compliance  and  as  basis  for  budgetary 
recommendations  to  the  Director  of 
FEMA. 

Type  of  Respondents:  State  or  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  138 

Number  of  Respondents:  55. 

Estimated  Average  Burden  Hours  Per 
Response:  1.5  hours. 

Frequency  of  response:  Annually. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624,  500 
C  Street,  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Francine  Picoult, 
(202)  395-7231,  Office  of  Management 
and  Budget,  3235  NEOB,  Washington, 
D.C.  20503  within  two  weeks  of  this 
notice. 

Date:  July  25, 1988. 
Wesley  C.  Moore, 

Director.  Office  of  Administrative  Support. 
(PR  Doc.  88-17331  Filed  8-1-68;  8:45  am) 

BILLING  CODE  •71»^>1-M 
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FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  To  Meet  Liability  Incurred  for 
Death  or  Injury  to  Passengers  or  Other 
Persons  on  Voyages;  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Pub.  L.  89-777  (80  Stat.  1356, 1357)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540) 

Aloha  Pacific  Cruises  Limited/S.S. 
Monterey  Limited  Partnership,  510 
King  Street,  Suite  501,  Alexandria, 
Virginia  22314-3132 

Date:  July  28.  1968. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  88-17392  Filed  8-1-88:  8:45  am) 
BILLING  CODE  673(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

Federal  Council  on  the  Aging;  Meeting 

Agency  Holding  the  Meeting:  Federal 
Council  on  the  Aging,  HHS. 

Time  and  Date;  Meeting  begins  at  9:00 
a.m.  and  ends  at  5:00  p.m.  on 
Wednesday,  August  24, 1988  and  begins 
at  9:00  a.m.  and  ends  at  3:00  p.m.  on 
Thursday,  August  25, 1988. 

Place:  On  Wednesday,  August  24  from 
9:00  to  12:00  noon.  The  Jupiter  Room, 
Holiday  Inn-Capitol,  550  C  Street,  SW., 
Washington,  DC  20024,  and  from  2:00  to 
4:00  p.m..  Congressional  Conference 
Room  S-126,  U.S.  Capitol.  On  Thursday, 
August  25,  from  9:00  to  3:00  p.m., 
meeting  will  be  held  in  The  Jupiter 
Room,  Holiday  Inn-Capitol,  550  C  Street, 
SW.,  Washington,  DC  20024. 

Status:  Meeting  is  open  to  the  public. 

Contact  Person:  Pete  Conroy,  Room 
4545,  Wilbur  J.  Cohen  North  Building, 
330  Independence  Avenue,  SW., 
Washington,  DC  20201;  Phone;  245-2451. 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to 
the  Older  Americans  Act  of  1965  (Pub.  L. 
93-29,  42  U.S.C.  3015)  for  the  purpose  of 
advising  the  President,  the  Secretary  of 
Health  and  Human  Services,  the 
Commissioner  on  Aging  and  the 
Congress  on  matters  relating  to  the 
special  needs  of  older  Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (PL  92- 


453,  5  U.S.C.  App.  1.  Sec.  10, 1976)  that 
the  Council  will  hold  a  meeting  on 
August  24  and  25, 1988  from  9:00  a.m.- 
5:00  p.m.  and  from  9:00  a.m.-3:00  p.m. 
respectively.  On  August  24,  the 
afternoon  session  from  2  p.m.-4  p.m., 
will  be  a  Conference  on  Targeting  Older 
Americans  Act  Funds,  in  Congressional 
Conference  Room  S-126,  U.S.  Capitol. 
On  August  25  the  meeting  will  be  held 
all  day  in  The  Jupiter  Room,  Holiday 
Inn-Capitol,  550  C  Street,  SW., 
Washington.  DC  20024. 

The  agenda  will  include:  A 
Conference  on  Targeting  Older 
Americans  Act  Funds.  Participants  are 
as  follows:  Members  of  the  Federal 
Council  on  the  Aging;  Dr.  Robert 
Binstock,  Case  Western  Reserve 
Uniersity;  Cynthia  M.  Taeuber,  Bureau 
of  the  Census;  Joan  F.  Van  Nostrand, 
National  Center  for  Health  Statistics; 
Carol  Fraser  Fisk,  Commissioner, 
Administration  on  Aging;  Margaret  Lynn 
Dugger,  Director,  Florida  Aging  Adult 
Services,  and  House  and  Senate  Aging 
Committee  staff  members.  The  rest  of 
the  two-day  meeting  will  include 
discussion  of  Current  Projects, 
Committee  Reports,  1988-1989  Budget 
and  Agenda  Projects  including  the  1991 
White  House  Conference  on  Aging  Plan 
project. 

Dated:  July  28. 1988. 
Ingrid  Azvedo, 

Chairperson.  Federal  Council  on  the  Aging. 
[FR  Doc.  88-17376  Filed  8-1-86:  8:45  am) 
BILLING  CODE  413(H>1-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Aclcnowledgment  of  Existence  as  an 
Indian  Tribe;  Cherokees  of  Southeast 
Alabama,  Inc. 

July  21,  1988. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  Dm  8. 

Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a)  notice  is  hereby  given 
that  the  Cherokees  of  Southeast 
Alabama,  Inc.,  c/o  Mr.  Deal  Wambles, 
510  S.  Park  Avenue,  Dothan,  Alabama 
36301,  have  filed  a  petition  for 
acknowledgment  by  the  Secetary  of  the 
Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  on 
February  22, 1988,  and  was  signed  by 
member  of  the  group's  governing  body. 


Federal  Register  /  Vol.  53.  No.  148  /  Tuesday.  August  2.  1988  /  Notices 


29089 


This  a  notice  of  receipt  of  petition  and 
does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.8(d)  (formerly  §  54.8(d)  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
Bureau  of  Indian  Affairs'  files.  Such 
submissions  will  be  provided  to  the 
petitioner  upon  receipt  by  the  Bureau. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 

status. 
The  petition  may  be  examined  by 

appointment  in  the  Department  of  the 

Interior.  Bureau  of  Indian  Affairs. 

Branch  of  Acknowledgment  and 

Research,  Mail  Stop  4827-MIB,  18th  and 

C  Streets,  NW.,  Washington,  DC  20240, 

Phone:  (202)  343-3592. 

W.P.  Ragsdale, 

Acting  Assistant  Secretary— Indian  Affairs. 

|FR  Doc  88-17312  Filed  8-1-88;  8:45  am] 

MUMG  CODE  4310-0213-M 


Plan  for  the  Use  of  tlie  Navajo  Ti1l>e'8 
Indian  Judgment  Funds  In  Dockets  69 
and  299.  256-69  and  377-70,  and  588- 
B3L  Before  the  United  States  Claims 
Court 

July  22. 1988. 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice.  This  notice  is  published 

in  exercise  of  authority  delegated  by  the 

Secretary  of  the  Interior  to  the  Assistant 

Secretary  for  Indian  Affairs  by  209  DM 

8. 


EFFECTIVE  DATE:  This  plan  was  effective 

on  June  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACr. 

Terry  Lamb.  Historian.  Bureau  of  Indian 
Affairs.  Branch  of  Acknowledgment  and 
Research.  MS  4627-MIB,  18th  and  C 
Streets,  NW..  Washington.  DC  20240. 
SUPPLEMENTARY  INFORMATION:  The  Act 
of  October  19. 1973.  (Pub.  L.  93-134.  87 
Stat.  466),  as  amended,  requires  that  a 
plan  be  prepared  and  submitted  to 
Congress  for  the  use  and  distribution  of 
funds  appropriated  to  pay  a  judgment  of 
the  Indian  Claims  Commission  or  Court 
of  Claims  to  any  Indian  Tribe.  Funds 
were  appropriated  on  February  27. 1987. 
in  satisfaction  of  the  award  granted  to 
the  Navajo  Tribe  before  the  United 


States  Claims  Court  in  Dockets  69  and 
299.  256-69  and  377-70.  and  588-83L. 
The  plan  for  the  use  of  the  funds  was 
submitted  to  Congress  with  a  letter 
dated  February  24. 1988,  and  was 
received  (as  recorded  in  the 
Congressional  Record)  by  the  Senate  on 
March  14, 1988,  and  by  the  House  of 
Representatives  on  February  25, 1988. 
The  plan  became  effective  on  June  11. 
1988.  as  provided  by  the  1973  Act.  as 
amended  by  Pub.  L.  97-458.  since  a  joint 
resolution  disapproving  it  was  not 
enacted.  The  plan  reads  as  follows: 

For  the  Use  of  the  Judgment  Funds 
Awarded  to  the  Navajo  Tribe  in  Dockets 
69  and  299, 256-69  and  377-70  and  588- 
83L  Before  the  United  States  Claims 
Court 

The  funds  appropriated  February  27. 
1987,  in  satisfaction  of  the  judgment 
granted  to  the  Navajo  Tribe  in  Dockets 
69  and  299.  256-89  and  377-70  and  588- 
83L  before  the  United  States  Claims 
Court,  less  attorney  fees  and  litigation 
expenses,  and  including  all  interest  and 
investment  income  accrued,  shall  be 
used  as  follows. 

The  funds  shall  be  transferred  to  the 
Navajo  Tribe  to  be  managed  under  an 
investment  plan;  such  transfer  will  take 
place  following  approval  of  the 
investment  plan  by  the  Secretary  of  the 
Interior.  The  investment  plan  will 
contain  or  be  subject  to  the  following 
requirements.  The  investment  plan  shall 
be  made  for  the  Trust  Fund  for  Chapter 
Government  Nation  Building  in 
accordance  with  accepted  tribal 
procedures  for  the  investment  and 
administration  of  trust  funds.  The 
Division  of  Community  Development 
shall  administer  the  investment  fund. 

The  fund  principal  shall  consist  of  the 
judgment  funds,  any  additional 
appropriations  made  by  the  Navajo 
Tribal  Council,  and  contributions  from 
other  sources. 

The  fund  income  shall  consist  of  all 
interest  and  investment  income  accrued. 

Five  percent  (5%)  of  the  interest 
earned  annually  shall  be  reinvested 
with  the  fund  principal,  to  provide  for 
reasonable  fund  growth  and  inflation. 

Ninety-five  percent  (95%)  of  the 
interest  earned  annually  shall  be 
allocated  on  a  budgetary  basis  to  each 
certified  Navajo  chapter  based  upon  the 
latest  updated  and  certified  list  of 
registered  Navajo  voters.  Each  chapter 
shall  determine  the  most  appropriate 
use  of  its  apportioned  share  of  the  funds, 
provided  that  the  funds  are  used  in 
accordance  with  the  approved 
guidelines,  for  the  common  benefit  of 
chapter  members  for  general,  social,  and 
economic  development  programs. 


Guidelines  for  utilization  of  funds  to 
be  allocated  to  the  certified  Navajo 
chapters  will  be  developed  and  require 
approval  by  the  Navajo  Tribal  Council. 

The  trust  fund  shall  be  audited 
annually.  Within  ninety  (90)  days  of  the 
end  of  each  fiscal  year,  an  audit  report 
shall  be  distributed  to  the  members  of 
the  Navajo  Tribal  Council,  certified 
Navajo  chapters,  and  interested 
members  of  the  Navajo  Tribe.  The 
report  shall  include  a  statement  of  the 
fund's  performance  and  information 
relevant  to  the  management  of  the  fund, 
including  but  not  limited  to  financial 
statements,  the  amount  of  interest 
earned  from  each  investment  during  the 
reporting  period,  and  a  statement  of  the 
investments  of  the  fund  with  an 
appraisal  at  market  value. 

Any  proposed  change  in  the  use  of  the 
fund  principal  shall  be  pursuant  only  to 
a  two-thirds  vote  of  the  full  membership 
of  the  Navajo  Tribal  Council  to  place  a 
referendum  on  the  ballot  of  any  primary, 
general,  or  special  election.  The  tribal 
referendum  will  require  adoption  by  a 
two-thirds  vote  of  all  registered  Navajo 
voters. 

With  the  exception  of  the  referendum 
requirement  for  the  use  of  the  fund 
principal,  provisions  of  this  plan  may  be 
amended  by  a  majority  vote  of  the 
Navajo  Tribal  Council. 

All  annual  expenses  associated  with 
the  administration  and  management  of 
the  fund  shall  be  paid  from  the  fund 
income,  prior  to  the  allocation  of  the 
ninety-five  percent  (95%)  interest  income 
among  the  chapters. 

All  responsibility  of  the  United  States 
for  the  judgment  funds  or  the  investment 
or  use  of  the  judgment  funds  after  their 
transfer  to  the  tribe  pursuant  to  the 
investment  plan  shall  cease  at  the  time 
the  funds  are  transferred  to  the  Navajo 
Tribe. 

None  of  the  funds  shall  be  distributed 
as  per  capita  or  dividend  payments. 

General  Provisions 

None  of  the  funds  distributed  per 
capita  or  made  available  under  this  plan 
for  programing  shall  be  subject  to 
Federal  or  State  income  taxes,  nor  shall 
such  funds  nor  their  availability  be 
considered  as  income  or  resources  nor 
otherwise  utilized  as  the  basis  for 
denying  or  reducing  the  financial 
assistance  or  other  benefits  to  which 
such  household  or  member  would 
otherwise  be  entitled  under  the  Social 
Security  Act  or.  except  for  per  capita 
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shares  in  excess  of  S2.000.  any  Federal 
or  federally  assisted  program. 
W.P.  Ragsdale. 

A  cting  Assistant  Secretary — Indian  Affairs. 
|FR  Doc  88-17311  Filed  8-1-88;  8:45  am  J 

BtUNG  CODE  431(Mi2-l« 

Bureau  of  Land  Management 

[  WY-040-08-4300-M  ] 

Rock  Springs  District  Grazing 
Advisory  Board;  Ueeting 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  meeting  of  the  Rock 

Springs  District  Grazing  Advisory 

Board. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  Elock  Springs  District 
Grazing  Advisory  Board.  Notice  of  this 
meeting  is  required  under  Pub.  L  92-463. 
date:  September  8, 1986.  9:30  a.m.  until  4 
p.m. 

ADDRESS:  Bureau  of  Land  Management. 

Rock  Springs  District  Office,  Highway 

191  North.  Rock  Springs,  Wyoming 

82901. 

FOR  FURTHER  INFORMATION  CONTACr. 

Donald  H.  Sweep.  District  Manager. 

Rock  Springs  District,  Bureau  of  Land 

Management.  P.O.  Box  1869.  Rock 

Springs,  Wyoming  82902-1869,  (307)  382- 

5350. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include: 

1.  Introduction  and  opening  remarks. 

2.  Approval  of  minutes  of  the  August 
7, 1987  meeting. 

3.  Election  of  a  Chairman  and  Vice 
Chairman. 

4.  Improvements  proposed  for 
completion  in  FY  89  with  range 
betterment  (8100)  funds. 

5.  Update  on  wild  horse  gathering. 

6.  South  LaBarge  Common  AMP. 

7.  Smith's  Fork  AMP. 

8.  Pine  Mountain  AMP. 

9.  Public  comment  period. 

10.  Arrangements  for  the  next 
meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3:00- 
3:30  p.m.,  or  file  written  statements  for 
the  Board's  consideration.  Anyone 
wishing  to  make  an  oral  statement 
should  notify  the  District  Manager. 
Bureau  of  Land  Management,  Highway 
191  North.  P.O.  Box  1869,  Rock  Springs. 
Wyoming  82902-1869,  by  September  7. 
1988.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 


A  transcript  of  the  meeting  will  be 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  within  30  days  following  the 
meeting. 
Donald  H.  Sw«ep, 
District  Manager. 
[PR  Doc.  aft-17310  Filed  8-1-88;  &45  am) 

BILUNG  CODE  4310-21-II 


[CO-940-08-4220-10;  COC-48691  ] 

Proposed  Wittidrawal;  Proposed 
Public  Ueeting;  Goiorado 

July  27,  1988. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  proposes  to 
withdraw  National  Forest  System  land 
near  Vail,  Colorado,  for  20  years  to 
protect  recreational  facilities  and 
resource  values  at  the  Vail  Ski  Area. 
This  notice  closes  the  land  to  location 
and  entry  under  the  mining  laws  for  up 
to  2  years.  The  land  remains  open  to 
mineral  leasing  and  to  Forest  Service 
management. 

DATE:  Comments  on  this  proposed 
withdrawal  must  be  received  on  or 
before  October  31, 1988. 
ADDRESS:  Bureau  of  Land  Management, 
Colorado  State  Office,  2850  Youngfield 
Street,  Lakewood,  Colorado  80215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  (303)  236-1768. 
SUPPLEMENTARY  INFORMATION:  On  July 
26, 1988,  the  Department  of  Agriculture, 
Forest  Service,  filed  application  to 
withdraw  the  following  described 
National  Forest  System  land  from 
location  and  entry  under  the  mining 
laws,  subject  to  valid  existing  rights: 

Sixth  Principal  Meridian 

White  River  National  Forest 

T.  5  S.,  R.  80  W., 
Sec.  7.  lot  2  S'/2NEV4,  SEV4NW'/4.  SVi: 
Sec.  8,  SW'/4NWV4,  SVi  fall  Federal  land 

within  the  section); 
Sec.  13,  SWV4SWy4: 
Sec.  14.  S^J^fWVi.  SV4; 
Sec.  15.  all: 
Sec.  16,  all; 
Sec.  17,  all: 

Sec.  18,  lots  1  thru  4.  EVaW'^.  E'/»; 
Sec.  19,  lots  1  and  2.  NE'ANW'A,  N'/2NE'/4, 

SEV4NE'/4,  SE'A; 
Sec.  20.  all; 
Sec.  21,  all; 
Sec.  22,  all; 
Sec.  23,  all; 
Sec.  24,  W'/iWVfc 
Sec.  25.  NWV«; 
Sec.  26.  NV4; 


Sec.  27.  ail: 
Sec.  28,  NVi; 
Sec.29,  N'/4; 
Sec.  30.  NEV4NE'/4. 
T  5  S.,  R.  81  W.. 
Sec.  12.  lots  1  and  2. 

The  areas  described  aggregates 
approximately  8.820  acres  of  National 
Forest  System  land  in  Eagle  County, 
Colorado. 

The  purpose  of  this  proposed 
withdrawal  is  to  protect  recreational 
facilities  and  high  resource  values 
within  the  Vail  Ski  Area. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connectin 
with  this  proposal  may  present  their 
views  in  writing  to  the  undersigned 
officer  of  the  Bureau  of  Land 
Management. 

A  public  meeting  will  be  scheduled 
and  held  concerning  the  proposed 
withdrawal  as  required  by  regulations. 
Notice  of  time  and  location  this  meeting 
will  be  published  in  the  Federal  Register 
at  least  30  days  prior  to  the  date  of  the 
meeting. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2310. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  the  mining  laws  as 
specified  above  unless  the  application  is 
denied  or  cancelled  or  the  withdrawal  is 
approved  prior  to  that  date.  During  this 
period  the  Forest  Service  will  continue 
to  allow  those  discretionary  uses  that  do 
not  conflict  with  the  ski  area  permit  and 
use. 

Evelyn  W.  Axelson, 
Acting  Chief  Branch  of  Adjudication. 
[FR  Doc.  88-17328  Filed  8-1-88;  8:45  atnj 

DILiJNG  CODE  4310-JB-M 


National  Parit  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  23, 
1988.  Pursuant  to  §  60.13  of  36  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service.  P.O.  Box  37127.  Washington.  DC 
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20013-7127.  Written  comments  should 
be  submitted  by  August  17, 1988. 
Carol  D.  Shall, 

Chief  of  Registration.  National  Register. 

MISSOURI 

Jackson  County 

Coca-Cola  Building.  2101-2111  Grand  Ave., 
Kansas  City,  88001300 

MONTANA 

Ravalli  County 

Bean.  Daniel  V..  House  (Hamilton  MRAJ.  611 

N.  Second,  Hamilton.  88001288 
Blood.  Oliver.  House  (Hamilton  MRA).  524  S. 

First  St.,  Hamilton,  88001279 
Conway  House  (Hamilton  MRA).  805  S. 

Fourth  St.,  Hamilton,  88001291 
Drinkenberg's.  F.H..  First  Home  (Hamilton 

MRAI.  701  N.  Second,  Hamilton,  88001289 
Ellis.  E.G..  Houses  (Hamilton  MRA).  801  N. 

Third.  Hamilton.  88001281 
Foye  Rental  Houses  (Hamilton  MRA).  819 

and  821  N.  Fourth.  Hamilton.  88001292 
Gill.  Sherman.  House  (Hamilton  MRA).  605 

N.  Third.  Hamilton.  88001282 
Goff  House  (Hamilton  MRA).  115  N.  Fifth. 

Hamilton.  88001283 
Gordon  House  (Hamilton  MRA).  806  S. 

Fourth.  Hamilton.  88001294 
Granke.  Charles,  House  (Hamilton  MRA). 

406  S.  Seventh  St..  Hamilton.  88001278 
Hamilton  Commercial  Historic  District 

(Hamilton  MRA).  Main.  N.  Second.  S. 

Second.  S.  Third,  and  State  Sts..  Hamilton. 

88001273 
Hamilton  Southside  Residential  Historic 

District  (Hamilton  MRA).  S.  First.  S. 

Second.  S.  Third.  S.  Fourth,  and  S.  Fifth 

Sts..  Hamilton.  88001272 
Hoffman.  Charles.  House  (Hamilton  MRA). 

807  S.  Third.  Hamilton.  88001277 
Lagerquist,  John.  House  (Hamilton  MRA).  701 

N.  Forth  St..  Hamilton.  88001284 
McGlauflin  House  (Hamilton  MRA).  518  S. 

Eighth.  Hamilton.  88001276 
Pine  Apartments  (Hamilton  MRA).  804  S. 

Fourth  St..  Hamilton.  88001295 
Reinkeh.  Allison.  House  (Hamihin  MRA), 

207  Adirondac  St..  Hamilton,  8  5001280 
Rocky  Mountain  Laboratory  Historic  District 

(Hamilton  MRA).  900  blk.  of  Fourth  St., 

Hamilton,  88001274 
Stout.  John.  House  (Hamilton  MliA).  1000  S. 

First.  Hamilton.  88001290 
Trosdahl,  Erick,  House  (Hamiltrn  MRA).  206 

S.  Seventh  St..  Hamilton.  8800  275 
VFW  Club  (Hamilton  MRA),  Kt  Adirondac. 

Hamilton.  88001287 
Wallin.  Frank.  House  (HamiltO'-  MRA).  608 

N.  Seventh  St..  Hamilton.  880--i293 
Wamsley.  Other  C.  House  (Ha  tilton  MRA). 
200  N.  Fifth  St..  Hamilton.  880.n285 

NEW  YORK 

Otsego  County 

Wright.  Roswell.  House.  25  Mai.  i  St., 
Unadilla.  88001271 

NORTH  CAROUNA 

Granville  County 

Adoniram  Masonic  Lodge  (Granville  County 
MPS).  Jet  of  NC  1410  and  NC  1300. 
Cornwall  vicinity.  88001253 


Bohhitt-Rogers  House  and  Tobacco 
Manufactory  District  (Granville  County 
MPS).  Address  Restricted.  Wilton  vicinity. 
88001262 
Brassfield  Baptist  Church  (Granville  County 
MPS).  NC  96  and  NC  1700,  Wilton  vicinity. 

83001267 
Central  Orphanage  (Granville  County  MPS). 

Antioch  Dr.  and  Raleigh  Rd..  Oxford. 

88001257 
First  National  Bank  Building  (Granville 

County  MPS).  302  Main  St..  Creedmoor. 

88001254 
Harris-Currin  House  (Granville  County 

MPS).  Address  Restricted.  Wilton  vicinity. 

88001258 
Hunt.  Joseph  P..  Farm  (Granville  County 

MPS).  NC  1514.  Dexter  vicinity.  88001265 
Lawrence.  John  P..  Plantation  (Granville 

County  MPS).  NC  1700.  Grisson  vicinity. 

88001264 
Littlejohn.  Joseph  B..  House  (Granville 

County  MPS).  219  Devin  St..  Oxford, 

88001268 
Mount  Energy  Historic  District  (Granville 

County  MPS),  NC  1C36  and  NC  56,  Mount 

Energy.  88001266 
Oliver-Morton  Farm  (Granville  County 

MPS).  NC  1417.  Oak  Hill  vicinity.  88001269 
Royster.  John  Henry.  Farm  (Granville  County 

MPS).  Address  Restricted.  Bullock  vicinity. 

88001260 
Salem  Methodist  Church  (Granville  County 

MPS),  NC  1522.  Huntsboro  vicinity. 

88001259 
Sherman.  Elijah,  Farm  (Granville  County 

MPS),  US  158.  Berea  vicinity.  88001256 
Stovall,  John  W.,  Farm  (Granville  County 

MPS).  NC  1507,  Stovall  vicinity,  88001270 
Tunstall,  Eldon  B..  Farm  (Granville  County 

MPS).  NC  1500.  Bullock  vicinity.  88001255 
Winston.  Obediah.  Farm  (Granville  County 

MPS).  NC  1638.  Creedmoor  vicinity. 

88001261 

OHIO 
Cuyahoga  County 

Newton  Avenue  Historic  District.  9700-10003 
Newton  Ave..  Cleveland.  88001298 

Greene  County 

Old.  The.  Hotel.  100-101  '/2  W.  Main  St.. 
Spring  Valley.  88001296 

Licking  County 

Pitzer  Anthony.  Jr..  House,  6019  White 
Chapel  Rd..  Newark  vicinity.  88001297 

Montgomery  County 

Dayton  Young  Men 's  Christian  Association 
Building.  117  W.  Monument  Ave..  Dayton. 
88001299 

PUERTO  RICO 

Caguas  Municipality 

Alcaldia  de  Caquas,  Calle  Munoz  Rivera 
Num.  42.  Caguas,  88001307 

Dorado  Municipality 

Punta  Boca  Juana,  Address  Restricted. 
Dorado  vicinity,  88001306 

Manati  Municipality 

Brunet-Calaf  Residence.  Quinones  corner  of 
Patriota  Pozo  St..  Manati,  88001306 


La  Colectiva  Tabacelera.  18  Quinones  St.. 

Manati.  88001305 
Plaza  del  Mercado  de  Manati.  Quinones. 

Padial  and  Baldorioty  Sts..  Manati. 

88001303 

San  Juan  Municipality 

Residencia  Aboy — Lompre.  Avenida  Ponce 
de  Leon  «900.  Santurce.  88001304 

VERMONT 

Bennington  County 

Bennington  Railroad  Station.  Depot  and 
River  Sts..  Bennington.  88001301 

Henry,  William,  House.  River  Rd.. 
Bennington.  88001301 

[FR  Doc.  88-17393  Filed  8-1-88;  8:45  am) 

BILUNG  CODE  4310-70-M 


Office  of  Surface  Minning  Reclamation 
and  Enforcement 

Availability  of  the  Draft  Environmental 
Impact  Statement  on  the  Proposed 
Area  B  Expansion  of  the  Big  Sky  Mine, 
Rosebud  County,  Montana  (Federal 
Coal  Lease  M-15965) 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

action:  Notice  of  availability  of  a  draft 
environmental  impact  statement. 

summary:  The  office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
and  the  Montana  Department  of  State 
Lands  (DSL)  are  making  available  a 
jointly  prepared  draft  environmental 
impact  statement  (EIS)  on  the  proposed 
Big  Sky  Area  B  mine.  The  EIS  has  been 
prepared  to  assist  the  Department  of  the 
Interior  and  Montana  DSL  in  making  a 
decision  on  the  application  submitted  by 
Peabody  Coal  Company  (Peabody)  for 
their  proposed  surface  coal  mine, 
located  approximately  5  miles  south- 
southwest  of  Colstrip,  Montana.  OSMRE 
and  Montana  DSL  are  requesting  that 
any  interested  party  submit  written 
comments  on  the  draft  EIS  to  assist  with 
the  preparation  of  the  final  EIS  OSMRE 
and  Montana  DSL  may  hold  a  public 
hearing  in  Billings,  Montana,  to  receive 
oral  comments  if  substantial  interest  is 
expressed. 

DATES: 

Comment  Period:  Written  comments 
on  the  draft  EIS  must  be  received  by  4:00 
p.m.  (MDT)  on  September  26, 1988  at 
one  of  the  locations  listed  below,  under 

"ADDRESSES". 

Public  Meetings:  Expressions  of 
interest  in  a  public  meeting  should  be 
submitted  by  4:00  p.m.  (MDT)  on  August 
22, 1988  at  one  of  the  locations  listed 
below,  under  "ADDRESSES." 
ADDRESSES:  Written  comments, 
expressions  of  interest  for  a  public 
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meeting,  and/or  requests  for  additional 
copies  of  the  draft  EIS:  Hand-deliver  or 
mail  to  either  Raymond  L.  Lowrie. 
Assistant  Director,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Western  Field  Operations,  Brooks 
Towers,  Second  Floor,  11020 — 15th 
Street,  Denver,  Colorado  80202 
(Attention:  Floyd  McMullen);  or  Dennis 
Hemmer,  Commissioner,  Montana 
Department  of  State  Lands.  Capital 
Station,  Helena,  Montana  59620 
(Attention:  Bonnie  Lovelace). 

FOR  FURTHER  INFORMATIOM,  CONTACT: 

Floyd  McMullen,  Big  Sky  Area  B  EIS 
Project  Leader  (telephone:  303-844-3104) 
at  the  Denver,  Colorado,  location  given 
under "ADDRESSES". 

SUPPLEMENTARY  INPORMATTON: 

Peabody's  Big  Sky  mine  is  an  existing 
surface  coal  mine  located  approximately 
120  miles  east  of  Billing,  Montana,  and 
5  miles  south-southwest  of  Colstrip, 
Montana.  Peabody  intends  that  mine  to 
eventually  cover  8,090  acres  of  land,  of 
which  approximately  2,500  acres  have 
already  been  or  are  in  the  process  of 
being  mined  within  Area  A  of  the  mine. 

Peabody  is  currently  seeking  approval 
to  mine  64  million  tons  of  coals  at  the 
Area  B  expansion  of  the  mine  over  a  23- 
year  period  at  an  average  rate  of 
approximately  2.8  million  tons  per  year. 
The  proposed  expsuision  would  add 
5.435  acres  to  the  Big  Sky  mine  in  sees. 
23,  24,  and  25.  T.  1  N..  R.  40  E..  and  sees. 
19,  21,  22,  and  27  through  33,  T.  1  N..  R. 
41  E.,  Montana  Principle  Meridian;  3,200 
of  these  5.435  acres  would  be  disturbed 
by  mining  activities. 

The  draft  EIS  analyzes  the  probable 
impacts  that  would  result  should 
OSMRE  and  Montana  DSL  approve  the 
application  for.  and  Peabody 
subsequently  expand  into,  the  proposed 
mine.  The  EIS  also  analyzes  the 
probable  cumulative  impacts  that  would 
result  from  surface  coal  raining 
operations  not  only  at  the  proposed  Big 
Sky  Area  B  mine  but  also  at  the  Big  Sky 
Area  A  mine,  and  the  other  4  existing 
and  3  proposed  mines  in  its  vicinity  in 
southeastern  Montana.  Three 
alternatives  that  treat  the  available 
range  of  decision  are  evaluated  in  the 
EIS.  These  include:  approval  of  the 
applicant's  proposal  with  conditions; 
approval  of  the  appUcant's  proposal 
with  conditions  and  the  addition  of 
economic  coal  reserves  in  section  36; 
and  disapproval  of  the  applicant's 
proposal.  OSMRE  and  Montana  DSL 
have  identified  "approval  of  the 
applicant's  proposal  with  conditions  and 
the  addition  of  economic  coal  reserves 
in  section  36"  as  the  preferred 
alternative. 


If  substantial  interest  is  shown, 
OSMRE  may  hold  a  public  meeting  on 
the  draft  EIS  during  the  comment  period. 
If  a  pubhc  meeting  is  needed,  notice  will 
be  given  in  the  Federal  Register  and  the 
Billing  Gazette  newspaper.  Details 
regarding  the  meeting  will  be  provided 
in  the  public  notice. 

Date:  )uly  28. 1988. 
Brent  Walquist, 

Assistant  Director,  Program  Policy. 
[FR  Doc.  88-17358  Filed  8-1-88;  8:45  am) 

BILLINQ  CODE  4310-(»-ll 


INTERSTATE  COUMERCE 
COMMISSION 

(Ex  Parte  No.  290  (Sub-N«.  2)) 
Railroad  Cost  Recovery  Procedures 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Extension  of  time  to  file 
comments. 

summary:  In  a  Federal  Register  notice 
of  July  22, 1988  (53  FR  27773)  the 
Commission  established  August  11, 1988 
as  the  due  date  for  comments 
concerning  the  proposal  to  revise  the 
calculation  of  the  fuel  component  of  the 
all  inclusive  index  of  railroad  input 
prices.  The  index  is  used  to  calculate  the 
quarterly  rail  cost  adjustment  factor.  At 
the  request  of  the  Association  of 
American  Railroads  the  due  dates  for 
filing  comments  has  been  postponed  to 
September  12, 1988. 

DATES:  Comments  are  due  September 
12, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

William  T.  Bono,  (202)  275-7354.  TDD 
for  hearing  impaired  (202)  275-1721. 

By  the  Commission,  Heather ).  Gradison, 
Chairman. 

Dated:  )uly  27. 1988. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-17359  Filed  8-1-88:  8:45  am] 

BILLING  CODE  7035-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Design  Arts  Advisory  Panel  (Challenge 
II  Section):  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Challenge  II  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  17, 1988,  from  9:00  a.m.- 
5:30  p.m.,  and  on  August  18. 1988,  from 


9:00  a.m.-4:30  p.m.,  in  room  M-14  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  18. 1988.  from 
3:30  p.m.-4:30  p.m.  The  topics  for 
discussion  will  include  guidelines  and 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  August  17. 1988.  from  9:00 
a.m.-5:30  p.m..  and  on  August  18, 1988, 
from  9:00  a.in.-3:30  p.m..  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506.  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panei  OperaUons, 
National  Endowment  for  the  Arts. 
July  ze,  1988. 
[FR  Doc.  88-17309  Filed  8-1-88;  8:45  am] 

BILLING  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21  issued  to  Washington  Nuclear  Project 
No.  2  (WNP-2),  located  in  Benton 
County,  Washington. 
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Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  Technical  Specifications  section 
2.2  "Limiting  Safety  System  Settings", 
section  3/4.2  "Power  Distribution 
Limits",  section  3/4.3.6  "Control  Rod 
Block  Instrumentation",  3/4.4.1  "Reactor 
Coolant  System  Recirculation  System", 
and  associated  bases  to  incorporate 
hmits  applicable  to  operation  of  the  unit 
up  to  75%  power  with  one  recirculation 
pump  unavailable  to  a  fuel  burnup  of 
35,000  MWD/MT. 

It  would  also  divide  section  3/4.3.10 
"Neutron  Flux  Monitoring 
Instrumentation"  into  two  parts  and 
relocate  the  two  parts  in  the  Technical 
Specifications.  The  two  new  parts  would 
be  section  3/4.2.6  "Power/Flow 
Instability"  and  3/4.2.7  "Neutron  Flux 
Noise  Monitors." 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  March  7,  1988,  as 
supplemented  by  letter  dated  May  13, 
1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  Technical 
Specifications  will  make  it  possible  to 
operate  the  fdcilily  up  to  75%  power 
with  one  of  the  two  recirculation  pumps 
out  of  service  at  any  time  to  the  end  of 
the  station  life.  Under  the  current 
licf  nse,  operation  with  one  recirculation 
pump  out  of  service  (called  "single  loop 
operation")  is  only  permitted  to  a  fuel 
burnup  of  15,000  MWD/MT.  This  burnup 
level  will  be  reached  in  mid  1988. 
Without  the  amendment  WNP-2  would 
be  required  to  be  shut  down  if  ene 
recirculation  pump  were  taken  out  of 
service. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  will  allow  the 
facility  to  continue  to  operate  in  the 
event  that  it  becomes  necessary  to  take 
one  recirculation  pump  out  of  service  for 
testing  or  for  repair.  The  licensee  has 
extensive  experience  with  single  loop 
operation  gained  during  the  first  two 
fuel  cycles  because  of  mechanical 
problems  with  the  pumps.  Both  pumps 
remained  in  service  during  the  third  fuel 
cycle.  Operation  with  two  pumps  is 
preferred  by  the  licensee  because  higher 
power  production  is  achievable. 

The  current  limitation  on  single  loop 
operation  exists  because  the  licensee 
had  not  previously  evaluated  use  of  a 
single  pump  at  the  proposed  power  level 
at  later  periods  in  the  station  life. 


The  original  operating  license  allowed 
single  loop  operation  up  to  a  50%  power 
level  for  the  duration  of  the  operating 
license.  When  mechanical  problems 
with  one  recirculation  pump  made  it 
evident  that  the  unit  would  operate  for 
an  extended  period  with  just  one  pump, 
the  licensee  performed  an  analysis 
which  showed  that  the  unit  could 
operate  safely  at  a  power  level  higher 
than  50%  with  one  pump.  This  analysis 
looked  only  at  the  early  years  of  station 
operation,  extending  to  an  average  fuel 
burnup  of  15,000  MWD/MT.  The  license 
was  amended  to  allow  higher  power 
operation  with  a  single  pump  but  was 
restricted  to  the  conditions  for  which  the 
safety  analysis  applied. 

Analyses  submitted  in  support  of  the 
amendment  application  provide  limits 
which  ensure  safe  operation  for  the  life 
of  the  station,  meeting  all  objectives  of 
existing  technical  specifications. 
Operation  with  a  single  loop  will  be  at  a 
reduced  power  level  and  is  within  the 
scope  of  analyses  in  the  Final 
Environment.il  Statement  Related  to  the 
Operation  of  WPPSS  Nuclear  Project 
No.  2,  dated  December,  1981.  The 
proposed  changes  do  not  increase  the 
prob.".bility  or  consequences  of  any 
accident.  No  changes  are  proposed  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendment  to  the  Technical 
Specifications  involves  only  the 
continued  operation  of  systems  located 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  afiect  non- 
radiological  plant  effluents  and  had  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  is 
no  significant  non-radiological 
environmental  impact  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  May  10, 1988  (53  FR 
16605).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  is  no  significant  environmental 
effect  that  would  result  from  the 
proposed  action,  alternatives  with  equal 


or  greater  environmental  impacts  need 
not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  Denial 
of  the  request  would  result  in 
intermittent  stopping  of  plant  operation 
while  the  recirculation  pump  is  being 
serviced.  However  comparable 
environmental  impacts  would  be 
associated  with  the  generation  of 
replacement  power  at  an  alternative 
location. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
Related  to  the  Operation  of  WPPSS 
Nuclear  Project  No.  2.  dated  December, 
1981. 

Agencies  and  Person  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  no  significant  impact 

Tiie  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  w  ill  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  7, 1988  and 
supplement  dated  May  13. 1988  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC 
and  at  the  Richland  City  Library.  Swift 
and  Northgate  Streets,  Richland, 
Washington,  99352. 

Dated  at  Rockville  Maryland,  this  27th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 

Harry  Rood, 

Actinji  Director.  Project  Directorate  V. 
Division  of  Reactor  Projects— III  IV.  V  and 
Special  Projects.  Office  of  Xuclear  Reactor 
Reo  illation. 
[FR  Doc.  88-17369  Filed  8-1-88;  8:45  am] 

BILLING  CODE  7590-01-M 


Advisory  Committee  on  Nuclear 
Waste;  Meeting;  Revised 

The  Federal  Register  published 
Friday,  July  15, 1988  (53  FR  26915) 
contained  a  notice  of  the  third  meeting 
of  the  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  to  be  held  on  August 
3-5, 1988.  On  August  3rd  the  meeting 
will  start  at  4;00  p.m.  and  on  August  4th 
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at  6KX)  p.m.  at  the  HoUey  Inn.  235 
Richland  Avenue  and  Laurens  Street, 
Aiken,  SC.  On  August  5  the  meeting  will 
start  at  2:00  p.m.  at  the  Fims  Building, 
2600  Bull  Street,  Room  405.  Columbia. 
SC.  Additional  topies  to  be  considered 
by  the  Committee  include  the  following: 

1.  Letter  to  the  Commission  on  Below 
Regulatory  Concern. 

2.  Letter  to  the  Commission  on  the 
term  Anticipated  Events  and  Processes 
and  Unanticipated  Events  and 
Processes. 

3.  Agenda  for  the  4th  ACNW  meeting. 
September  13-14. 1988. 

4.  Agenda  for  the  5th  ACNW  meeting, 
November  3-4. 1988. 

5.  Administrative  matters  relating  to 
the  scheduling  and  operating  of  ACNW 
meetings. 

6.  Administrative  matters  relating  to 
the  structure  and  operation  of  the 
ACNW. 

All  other  items  pertaining  to  this 
meeting  remained  the  same  as 
previously  published. 

Dated:  July  27, 1988. 

Samuel ).  ChUk, 

Acting  Advisory  Committee  Management 
Officer. 

[FR  Doc.  88-17368  Filed  8-1-88;  8:45  amj 

WLUNQ  CODE  7S«M>1-M 


Advisory  Committee  on  Reactor 
Safeguards,  Sulicommittee  on  TVA 
Organizational  Issues;  Meeting; 

The  FedenI  Register  published 
Friday.  July  22, 1988  (53  FR  27782) 
contained  notice  of  a  meeting  of  the 
ACRS  Subcommittee  on  TVA 
Organizational  Issues  scheduled  for 
August  5. 1988.  This  meeting  has  been 
cancelled. 

Dated:  July  26. 1988. 

MortoaW.liiuidB. 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  88-17367  Filed  8-1-88;  8:45  amJ 

BILUNG  CODE  7M0-«1-M 


NUREG/CR-5147,  Fundamental 
Attributes  of  a  Configuration 
Management  Program  for  Nuclear 
Plant  Design  Control;  Availability 

The  Nuclear  Regulatory  Commission 
has  published  a  report  the  describes  the 
results  of  an  evaluation  of  findings 
identified  during  a  number  of  NRC 
Safety  System  Functional  Inspections 
and  Safety  System  Outage  Modification 
Inspections  which  are  related  to 
configuration  management.  Attributes 
were  developed  which  are  responsive  to 


minimizing  these  types  of  inspection 
findings.  Incorporation  of  tiiese  key 
attributes  is  considered  good  practice  in 
the  development  of  a  configuration 
management  program  for  nuclear  plant 
design  control. 

NUREGs  are  available  for  inspection 
at  the  ConMnission's  Pabfic  Document 
Room,  1717  H  Street  NW.,  Washington, 
DC.  Copies  of  issued  NUREGs  may  be 
purchased  from  the  Coverament  Printing 
Office  at  the  current  GPO  price. 
Information  of  current  GPO  prices  may 
be  obtained  by  contacting  the 
Supeiiatendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082, 
telephone  (202)  275-2060  or  (202)  275- 
2171.  Issued  NUREGs  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS,  5285  Port 
Royal  Road,  Sprin^eld,  VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  13th  day 

of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Acting  Director,  Division  of  Reactor 
Inspection  and  Safeguards,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-17372  Filed  8-1-88;  8:45  am] 
BILLING  COOE  75M-01-M 


[Docket  No.  50-335] 

Florida  Power  and  Light  Co^  et  al.,  St 
Lucie  Plant,  Unit  No.  1;  Correction  to 
Denial  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

On  July  20, 1988,  the  Fedetal  Register 

published  a  Notice  of  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
for  the  Flodda  Power  and  Light 
Company,  St.  Lucie  Unit  No.  1.  On  page 
27417  of  that  notice,  second  column,  fifth 
paragraph,  the  date  should  have  been 
August  19, 1988,  instead  of  July  7. 1988. 

Dated  at  Rockville,  Maryland  this  25th  day 
of  July.  1988. 

For  the  Nuclear  Regulatory  Commission. 
E.G.  Tourigny. 

Acting  Director.  Project  Directorate  11-2, 
Division  of  Reactor  Projects-I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  DOc.  88-17370  Filed  8-1-M;  8:45  amj 

BtUNG  COOE  79M-ai-M 


[Docket  No.  50-4161 

System  Energy  Resources,  inc,  et  aL; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  XJ.S.  Nuclear  Regulatory 
Commissian  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29  issued  to  Mississippi  Power  &  Light 
Company,  Sooth  Mississippi  Electric 
Power  Association  and  System  Energy 
Resources.  Inc.,  (the  licensees)  for 
operation  of  the  Grand  Gulf  Nuclear 
Station  (GGNS),  Unit  1,  located  in 
Claiborne  County,  l^fississippi. 

The  proposed  amendment  would 
change  Attachment  1  to  the  GGNS  Unit 
1  Operating  License  by  extending  the 
implementation  date  for  a  neutron  flux 
monitor  meeting  the  requirements  of 
Regulatory  Guide  1.97  until  the  fourth 
refueling  outage.  The  present 
implementation  date  is  the  third 
refueling  outage  which  is  scheduled  to 
start  in  February  1969.  With  the  planned 
18-month  fuel  cycle,  the  fourth  outage 
would  start  about  August  1990. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  September  1, 1988,  the  licensees 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  E*ractice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  interene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
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should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  {t\  The  nattrre  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petittoner's 
property,  financiaJ,  or  other  interest  in 
the  proceeding;  and  [3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  oo  the 
petitioner's  interest.  Tbe  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  ot  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  cooference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requiremoits  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  confereace 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petiti<Hi  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subfect  to  any 
limitations  in  the  order  (granting  leave  to 
intervene,  and  have  the  opportnnity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-firee  telephone  call  to  Western 
Union  at  l-aOO-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Elinor 


G.  Adensam:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  nirmber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  OfRce  of 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Nicholas  S.  Reynolds, 
Esq.,  Bishop,  Liberman,  Cotric,  Pm-cell 
and  Reynolds,  1200 17th  Street,  NW.. 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Saiety  and  Ucensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714{d}. 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  5a92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  1. 1988.  which  is 
available  for  pubh'c  inspection  at  the 
Commission's  Public  Docvunent  Room. 
1717  H  Street.  NW..  Washington.  DC 
20555.  and  at  the  Hinds  Junior  College. 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Dated  at  Rockville.  Marylaad.  this  2Stb  day 
of  )aiy  1988, 

For  &e  Nvcleer  Regulatory  Commission. 
Elinor  G.  AdsBBam. 

Director.  Project  Drrectorote  //-J.  Division  of 
Reactor  Prowls  l/ll  Office  ofNodeor 
Reactor  Regulation. 

[FR  DcK.  88-17371  Filed  8-1-68;  8:45  am) 
BILUN6  CODE  7SMM)1-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevamng  Rate  Advisory 
Committee;  Open  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 


Wednesday,  August  10. 1988 
Wednesday.  August  17.  t99B. 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnel  Management  Building,  1900 
E  Street  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman. 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membersbip  of 
the  Committee  is  provided  for  in  5  U.S.C 

5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV.  chapter  53,  5  U.S.C  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  MaBagemmt 

These  scheduled  neetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions,  ftemature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(dJ  of 
the  Federal  Advistwy  Committee  Act 
(Pub.  L  92-463)  and  5  U.S.C. 
552b(c){9)(B).  These  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  pubhshes  lot 
the  Office  of  Personnel  Maaageneot.  the 
President,  and  Confess  a 
comprehensive  report  of  pay  tssoes 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  pubhc  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  stibmit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management. 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340, 1900  E  Street 
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NW..  Washington,  DC  20415  (202)  632- 

9710. 

Thomas  E.  Anfinson, 

Chairman.  Federal  Prevailing  Rate  Advisory 
Committee. 

July  26. 1988. 

[FR  Doc.  88-17316  Filed  8-1-88:  8:45  am] 

BILLING  CODE  t32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-25947;  File  No.  SR-OTC- 
8«-11] 

Self-Regulatory  Organizations;  Notice 
of  FHing  and  Immediate  Effectiveness 
of  Proposed  Rule  Ctiange  by 
Depository  Trust  Co. 

The  Depository  Trust  Company 
{"DTC")  on  July  7, 1988.  filed  a  proposed 
rule  change  with  the  Commission  under 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").  The 
proposal  would  authorize  the  DTC  to 
convert  certain  municipal  debt  holdings 
from  bearer  form  to  registered  form.  The 
Commission  is  publishing  this  notice  to 
solicit  public  comment  on  the  proposal. 

I.  DTC's  Description  of  the  Proposal 

DTC  states  in  its  filing  that  the 
approval  by  the  Commission  of 
proposed  Rules  G-12  and  G-15  of  the 
Municipal  Securities  Rulemaking  Board 
("MSRB")  permits  municipal  securities 
which  are  issuable  in  both  bearer  and 
registered  form  ("interchangeables")  to 
be  delivered  in  either  form,  unless  the 
parties  agree  to  a  specific  form  of 
delivery  at  the  time  of  a  trade.*  DTC 
states  that  these  rule  changes  by  MSRB 
(which  will  become  effective  on 
Septemer  18, 1988)  will  elminate  the 
existing  presumption  in  favor  of 
delivering  bearer  certificates  for 
interchangeables. 

DTC  states  that  registered  certificates 
provide  numerous  benefits  and 
efriciencies  over  bearer  certificates.* 


'  See  Securities  Exchange  Act  Release  No  25489 
(March  1&  19ea  53  FR  9637 

"Interchangeables"  are  municipal  debt  issues  that 
may  l>e  held  in  registered  or  bearer  form  and  may 
be  coverled  from  one  form  to  the  other. 

'  DTC  states  that  the  benefits  and  efficiencies 
include:  (1)  For  DTC  itself,  reduced  processing 
expenses  [e.g..  a  reduction  in  labor-intensive  coupon 
clipping  and  monitoring  of  newspapers  for  call 
notices)  and  reduced  carrying  expenses  [e.g..  the 
ability  to  hold  jumbo  certificates  instead  of 
Individual  certificates):  (2)  for  broker-dealers,  lower 
depository  fees  and  reduced  risk  of  certificatp  loss 
or  Ihefl:  and  (3)  for  customers,  reduced  loss  of 
interest  revenues  from  missed  call  notices  and 
reduced  risk  of  lost  or  stolen  certiricates.  See.  supra. 
note  1,  Securities  Exchange  Act  Releiise  No.  25489. 


and  that,  accordingly,  commencing  with 
the  effective  date  of  the  said  MSRB  rule 
changes,  DTC  plans  to  effect  a 
comprehensive  conversion  of  "almost 
all"  of  its  inventory  of  interchangeable 
bearer  certificates  into  registered  form.' 
DTC  notes  in  its  filing  that  it  has 
maintained  a  policy  of  carrying  a 
portion  of  its  inventory  in  each 
interchangeable  issue  in  bearer  form  to 
service  customer  requests  for  delivery  of 
bearer  certificates.*  However.  DTC 
intends  gradually  to  phase  out  this 
policy  over  the  next  one  or  two  years 
and  to  convert  virtually  all  of  its 
inventory  of  interchangeable  issues  to 
registered  form.* 

II.  DTC's  Rationale  for  the  Proposal 

DTC  states  in  its  filing  that  the 
proposed  conversion  of  the  bulk  of  its 
interchangeable  inventory  from  bearer 
to  registered  form  would  reduce 
operating  expenses  for  itself  and  its 
participants  and  would  provide 
improved  services  to  public  customers. 
DTC  further  states  that  the  proposal  is 
consistent  with  the  Act  in  that  it  would 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  transactions 
in  municipal  securities. 

III.  Proposal's  Effectiveness  and 
Solicitation  of  Comments 

The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4.  The  Commission 
may  summarily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  of  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  may  submit  written 
comments  within  21  days  after  notice  is 
published  in  the  Federal  Register.  Six 
copies  of  such  comments  should  be  filed 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 


'  See  DTCs  Important  Notice,  dated  June  17. 198a 
*  A  small  segment  of  public  customers  reportedly 
prefer  bearer  certificates  for.  among  other  reasons, 
the  certificates'  ease  of  transferabiiity.  Id. 

'  Telephone  conversation  between  Richard 
Nesson,  General  Counsel,  DTC.  and  Thomas  C. 
Elter.  Attorney.  Securities  and  Exchange 
Commission,  July  25. 1988.  DTC  has  noted  that, 
notwithstandmg  Its  preference  for  converting  all 
interchangeables  to  registered  form,  certain 
obstacles  (particularly  nuances  of  stale  laws 
governing  municipal  securities)  render  it  infeasible 
for  DTC  to  convert  absolutely  100%  of  all 
interchangeable  issues  in  Its  inventory  from  bearer 
to  registered  form.  /d. 


U.S.C.  552.  are  available  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW..  Washington,  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-88-11  and  should  be  submitted  by 
August  23. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  July  27, 1988. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-17379  Filed  8-1-88;  8:45  amj 
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[Release  No.  34-25949;  File  No.  SR-NASD- 
88-19) 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  ttie  OTC  Bulletin  Board 
Display  Service 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  June  9, 1988  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  hereby  files  a  proposed 
rule  change,  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
(the  "Act")  and  Rule  19b-4  thereunder, 
to  establish  a  new  service,  the  OTC 
Bulletin  Board  Display  Service  ("Bulletin 
Board  Service"  or  "Service"),  respecting 
securities  traded  over-the-counter  that 
are  not  included  in  the  NASDAQ 
System  nor  listed  on  a  national 
securities  exchange  (collectively 
referred  to  as  "non-NASDAQ 
securities").  The  new  Service  will  permit 
eligible  NASD  member  firms  to  enter, 
update  and  retrieve  quotation 
information  (as  well  as  unpriced 
indications  of  interest)  on  a  real-time 
basis  in  non-NASDAQ  securities  chosen 
by  the  participating  market  makers.  The 
Service  will  utilize  separate  processing 
facilities  from  those  used  for  NASDAQ, 
except  for  portions  of  the 
communications  network  that  will 


support  terminal  access  to  NASD 
members. 

During  the  pilot  phase,  real-time 
access  to  the  Bulletin  Board  Service  will 
be  limited  to  NASD  member  firms 
utilizing  their  NASDAQ  terminal 
devices  and  WorkstatioD  units 
authorized  for  Level  2  or  Level  3 
NASDAQ  service.  The  Service  is 
intended  to  be  and  Is  designed  as  a 
membership  service  for  use  by  NASD 
broekr/deaiers  and  market  makers,  not 
investors.  Hence,  firm/ non-firm 
quotations,  unpriced  indications  of 
interest  and  the  lelepfaone  numbers  of 
participating  market  makers  will  appear 
on  the  NASD  internal  membership 
display.  However,  the  NASD  recognizes 
that  independent  vendors  may  have  an 
interest  in  disseminating  certain 
components  of  this  information.  If 
requested,  Bulletin  Board  information 
will  be  made  available  to  independent 
vendors  of  quotation  information, 
subsequent  to  the  pilot  period,  on  terms 
that  are  fair  and  reasonable,  and  in  a 
form  that  assures  the  integrity  of  the 
information. 

Member  firm  participation  by  entry  of 
quotations  or  other  indications  of 
interest  in  non-NASDAQ  securities  into 
the  Service  will  be  voluntary. 
Nonetheless,  the  Service  is  structured  to 
encourage  the  entry  of  priced  quotations 
in  non-NASDAQ  securities  by  allowing 
maximum  flexibility  to  participating 
market  makers.  Specifically,  a 
participating  market  maker  has  the 
option  of  entering  a  priced  bid  (and/or  a 
priced  offer)  with  the  designation  "F' 
indicating  that  the  market  maker's 
quotation  is  being  held  out  as  firm.  Until 
that  entry  is  modified  by  that  market 
maker,  the  priced  entry  must  be  honored 
for  one  trading  unit  [i.e.;  100  shares).  The 
NASD  Board  of  Governors,  in  reviewing 
the  parameters  of  the  Service,  has  taken 
the  position  that  a  market  maker's 
failure  to  honor  a  priced  entry 
designated  as  "firm"  shall  constitute  a 
violation  of  Article  III.  Section  1  of  the 
NASD  Ruels  of  Fair  Practice.  That 
provision  requires  that  niember  firms 
conduct  their  business  in  accord  with 
jsut  and  equitable  principles  oi  trade. 
The  NASD  proposes  to  operate  the 
BuHetin  Board  Service  on  a  pilot  basis 
for  six  months.  A  pilot  program  Is 
particularly  appropriate  here  because 
the  NASD  is  uncertain  of  the  degree  of 
interest  among  member  firms  and 
vendors  as  well  as  the  types  of 
information  that  vendors  would  desire. 
The  pilot  will  permit  the  NASD  to  test 
the  system  capabiKties  and  to  identify 
technological  enhancements  that  should 
be  made  if  the  Service  becomes 
permanent.  Further,  the  experience 


gained  from  the  pilot  will  enable  the 
NASD  to  assess  the  economic  viabihty 
of  the  Service  and  to  formulate  a  cost- 
based  fee  to  recover  the  costs  of 
developing  and  operating  the  Service. 
During  the  pilot  period,  the  NA^  will 
work  with  interested  vendors  to  sobcit 
their  cooperation  in  fashioning 
reasonal^e  access  terms  and  fees  for 
distribution  of  Bulletin  Board 
information  through  their  respective 
networks.  Those  efforts  will  include 
definition  of  the  scope  of  information  to 
be  supplied  to  vendors  and  the 
development  of  format  specifications  for 
displaying  Bulletin  Board  information. 
For  example,  if  vendors  choose  to 
market  a  service  capable  of  showing  all 
market  makers'  indications  in  a  non- 
NASDAQ  security,  the  ranking  of 
market  makers'  entries  should  not 
deviate  from  one  vendor  service  to 
another.  Resolution  of  these  basic  issues 
is  essential  to  avoid  misleading  displays 
of  Bulletin  Board  information  to  public 
investors.  Assuming  Commission 
approval  of  the  instant  fihng,  the 
foregoing  issues  will  be  addressed  in  a 
subsequent  filing  to  obtain  permanent 
status  for  the  Bulletin  Board  Service. 

Finally,  during  the  pilot  phase  of  the 
Service,  the  NASD  is  prepared  to 
provide  an  end-of-day  static  feed  to  any 
vendor  that  produces  a  printed  medium 
compiling  market  makers'  indications  of 
interest  in  non-NASDAQ  securities. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  sununaries.  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  filing  is  to  obtain 
the  Commission's  approval  to 
commence  operation  of  the  Bulletin 
Board  Service,  without  charge,  for  a 
limited  pilot  term  of  six  months.  The 
Service  is  designed  to  capture  and 
display  qiH>tation  information  (including 
unpriced  indications  of  interest)  entered 
by  NASD  member  firms  that  fxmction  as 
market  makers  in  non-NASDAQ 
securities.  A  member's  abihty  to  enter 


and  update  information  displayed 
through  the  Service  requires  use  of  a 
NASDAQ  terminal  device  or 
Workstation  unit  authorized  for  Level  3 
NASDAQ  service.  NASD  member  firms 
will  be  able  to  retrieve  Bulletin  Board 
information,  on  a  real-time  basis,  by 
means  of  NASDAQ  terminal  devices  or 
Workstation  units  authorized  either  for 
Level  3  or  Level  2  NASDAQ  service. 
Providing  access  to  Level  2  subscribers 
will  facilitate  the  handling  of  retail 
orders  in  non-NASDAQ  securities  by 
member  firms  that  do  not  function  as 
market  makers. 

The  principal  aspects  of  the  pilot 
operation  of  the  Bulletin  Board  Service 
may  be  summarized  as  follows: 

•  The  Service  will  operate  on  a  real- 
time basis  (during  market  hours) 
allowing  eligible  member  firms  to  view, 
enter,  and  update  information  real-time 
on  certain  non-NASDAQ  securities; 

•  Market  makers'  participation  in  the 
Service  will  be  entirely  voluntary: 

•  Mariket  makers  electing  to 
participate  will  incur  no  minimum 
obligation  as  to  time  or  the  number  of 
non-NASDAQ  securities  that  they  may 
select  for  inclusion  in  the  Bulletin  Board 
Service: 

•  Non-NASDAQ  securities  chosen  for 
inclusion  by  participating  market 
makers  will  be  separately  accessed  and 
identified  by  utilization  of  the  prefix  "3" 
with  the  issue's  four  or  five  letter 
symbol  code;' 

•  Participating  market  makers  will  be 
provided  a  scan  function  enabh'ng  them 
to  view  all  securities  in  which  they  have 
registered: 

•  Access  to  the  Service  will  be  limited 
initially  to  registered  broker  dealers 
who  are  NASD  members  and  subscribe 
to  either  Level  2  or  Level  3  NASDAQ 
service. 

•  A  participating  market  maker  will 
be  permitted  to  enter  two-sided  or  one- 
sided quotes  for  one  unit  of  trading  [i.e., 
100  shares)  at  a  specified  pwice,  to 
designate  whether  a  priced  bid  or  priced 
offer  is  firm,  to  solicit  a  bid  or  offer 
without  stipulating  a  price,  or  to 
advertise  a  general  interest  in  trading  a 
particular  security  without  specifying  a 
price: 

•  The  universe  of  securities  eligible 
for  quotation  through  the  Service  will 
exclude  any  security  authorized  for 
inclusion  in  the  NASDAQ  Ssrstem  or 
listed  on  a  national  securities  exchange; 
and 

•  Separate  processors  from  those 
supporting  the  NASDAQ  System  will 


'  The  niuneric  perfix  wtH  differentiate  a  qoolatton 
display  far  a  non-NASDAQ  »ecuritjr  from  a  quirtc 
display  for  a  NASDAQ leCMnty 
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perform  the  data  processing  and  storage 
functions  for  the  Bulletin  Board  system. 

The  display  of  information 
contemplated  by  the  Bulletin  Board 
service  can  be  demonstrated  by  the 
following  example. 


PSABCD 

ABC  DevelopmenI  Corp. 

BADR 

10 

F 

F 

800-2SO-1620 

DBCC 

10 

F 

F 

212-646-1000 

WALC 

lOVb 

F 

202-886-1000 

MATS 

9J 

F 

11.2S 

800-909-2100 

BACN 

10 

800-243-6120 

BOTE 

WH 

im 

303-525-4230 

R)AA 

kw. 

800-126-1423 

DANI 

641-202-2087 

This  hypothetical  display  reflects  the 
trading  interests  of  eight  market  makers 
who  have  elected  to  participate  in  the 
Bulletin  Board  Service  by  entering 
information  on  the  stock  of  ABC 
Development  Corp.,  a  non-NASDAQ 
issues.  The  sequencing  of  market  maker 
information  shown  on  the  screen  display 
is  determined  by  an  algorithm 
incorporated  into  the  system  design.^ 
For  example,  market  makers  BADR  and 
DBCC  appear  at  the  top  because  they 
have  entered  two-sided,  firm  quotes. 
Market  makers  WALC  and  MATS 
appear  next  because  both  have  firm 
bids,  but  non-firm  offers.  Because 
WALC's  firm  bid  is  superior  in  price, 
WALC  is  listed  a  head  of  MATS.'  BOTE 
Ad  BAGN  follow  all  market  makers 
displaying  a  firm  bid  price  because  their 
priced  bids  are  not  designated  as  "firm". 
However,  BAGN  ranks  ahead  of  BOTE 
on  the  basis  of  time  priority.  Finally, 
RJAA  and  DANI  are  listed  below  all 
other  market  makers  because  neither 
firm  h.^s  made  a  price  entry.  Multiple 
firms  with  unpriced  entires  in  a 
particular  security  will  be  listed  by  time 
priority.  In  this  example,  RJAA  appears 
ahead  of  DANI  solely  because  of  the 
former's  indication  of  "bid  wanted" 
("b.w.").  Finally,  it  should  be  noted  that 
all  firms  registering  as  market  makers  in 
non-NASDAQ  securities  must  enter 
their  respective  telephone  numbers. 
These  will  be  displayed  regardless  of 
whether  a  firm  inserts  a  priced  entery. 


»  The  algorithm  for  ranking  the  display  of  market 
makers'  entries  will  work  In  the  following  manner 
(i)  All  two-side  firm  quotes  will  be  displayed  first 
and  ranked  in  price/time  sequence:  |ii)  all  one-sided 
firm  quotes  will  be  desplayed  second  and  ranked  in 
price/time  sequence:  |iii)  all  quotations  ranked  by 
price  will  be  sequenced  according  to  the  bid  price; 
(iv)  all  non-Hrm  quotations  will  be  displayed  after 
the  Arm  quotes  (two-sided  and  one-sided)  and  will 
be  sequenced  solely  on  the  basis  of  time:  and  (v) 
unpriced  entries  will  appear  last,  with  entries  of 
"bid  wanted'V'offer  wanted"  being  displayed 
ahead  of  other  unpriced  entries:  multiple  unpriced 
entries  will  be  sequenced  on  the  basis  of  time. 

'  The  priced  entries  of  WALC  and  MATS 
illustrate  the  Service's  capacity  to  accept  quulalion 
in  fractions  or  in  decimal  form. 


The  NASD's  submission  of  the  filing  is 
premised  on  its  ability  to  ensure  within 
its  own  systems  that  displays  of  Bulletin 
Board  information  can  be  differentiated 
from  market  data  displays  respecting 
NASDAQ  issues.  To  accomplish  this 
differentiation,  the  NASD  will  affix  a 
special  identifier  to  covered  securities 
and  assign  a  special  key  [P]  to  retrieve 
information  on  non-NASDAQ  securities 
included  in  the  Service.  The  NASD  will 
require  vendors  to  implement 
comparable  procedures  as  a  condition  of 
their  receiving  Bulletin  Board 
information  from  the  NASD. 

Regulatory  Issues 

The  structure  of  the  proposed  Service 
is  that  of  a  quotation  medium  for 
unlisted  securities  traded  outside  the 
NASDAQ  market.  Several  printed  media 
already  exist  for  the  purposes  of 
gathering  and  disseminating  broker- 
dealers'  indications  of  interest  (;'.e., 
quotes  and  unprice  entries)  in  non- 
NASDAQ  securities.  The  NASD  intends 
the  Bulletin  Board  Service  to  be  an 
electronic  medium  that  provides  for  an 
intra-day,  dynamic  display  of  similar 
information.  Like  the  printed  media,  the 
Bulletin  Board  Service  will  be 
dependent  upon  the  voluntary 
participation  of  maket  makers  and  their 
selection,  based  upon  business 
considerations,  of  non-NASDAQ 
securities  in  which  they  choose  to 
indicate  trading  interest.  Given  these 
factors,  the  NASD's  Bulletin  Board 
Service  constitutes  an  additional 
quotation  medium  for  unlisted 
securities,  not  another  market  center. 
The  NASD  regards  its  operation  of  the 
Service  as  performing  the  function  of  a 
non-exclusive,  securities  information 
processor. 

On  May  2, 1988,  the  Commission 
approved  an  NASD  rule  proposal.  File 
No.  SR-NASD-87-55,  designed  to 
intensify  surveillance  of  member  firms' 
trading  in  non-NASDAQ  securities.'* 
Initiation  of  the  Bulletin  Board  Service 
will  not  alter  the  scope  or  application  of 
the  regulatory  reporting  requirements 
established  by  File  No.  SR-NASD-87- 
55.  On  the  other  hand,  market  makers 
participating  in  the  Service  will  be 
obliged  to  consider  the  impact  of  such 
participation  in  relation  to  the 
information  maintenance  requirements 
established  by  Exchange  Act  Rule  15c2- 
11.*  Generally,  if  a  market  maker  now 
satisfies  the  information  maintenance 
requirement  of  Rule  15c2-ll  (which 
requirement  applies  on  a  security-by- 
security  basis),  the  firm  will  not  incur  an 


additional  compliance  burden  by 
entering  quotes  or  other  indications  of 
interest  in  the  proposed  electronic 
medium  However,  market  makers  that 
now  rely  upon  the  so-called  "piggyback" 
exemption  to  Rule  15c2-ll  merit 
continuation  of  that  exemption  to 
promote  their  participation  in  the  new 
Service."  Accordingly,  upon  approval  of 
the  instant  filing,  the  NASD  requests 
that  the  Commission  sanction  extension 
of  the  "piggyback"  exemption  to  any 
market  maker  wishing  to  participate  in 
the  Service  so  long  as  that  market  maker 
is  now  entitled  to  invoke  the  exemption 
for  publication  of  "quotations"  ^  in 
particular  non-NASDAQ  securities  via 
an  existing  quotation  medium.* 

Finally,  the  NASD  notes  that  Rule 
15c2-ll(d)  requires  that  a  broker  dealer 
proposing  to  initiate  a  quote  in  a  non- 
NASDAQ  security  pursuant  to 
paragraph  {a)(5)  (which  primarily 
applies  to  non-reporting  companies], 
submit  a  copy  of  the  requisite  issuer 
data  to  the  entity  operating  the 
quotation  medium.  This  submission  is 
required  at  least  two  days  before  the 
broker  dealer  initiates  quotes  based 
upon  compliance  with  the  information 
maintenance  requirement  set  forth  in 
paragraph  (a)(5).  The  NASD 
understands  that  this  information  is 
shared  with  the  Commission  staff  for 
regulatory  purposes.  To  the  extent  that  a 
broker-dealer  has  previously  supplied 
this  information  to  support  its  quote 
entries  (or  unpriced  indications)  in 
another  medium,  the  NASD  requests 
confirmation  that  such  a  firm  would  not 
have  to  make  a  duplicative  filing  to 
initiate  quotes  in  a  covered  security  via 
the  Service.  Nonetheless,  if  a  firm  has 
not  previously  made  such  a  filing  and 
cannot  qualify  for  the  "piggyback" 
exemption,  the  NASD  will  provide  a 


*  Securities  Exchange  Act  Release  No.  34-25637 
(May  2.  1988). 

»  17  CFR  240.15C2-11. 


'  The  "piggyback"  exemption  is  found  in 
paragraph  (0(3)  of  Rule  15c2-ll.  That  provision 
allows  an  exception  to  the  Rule's  information 
maintenance  requirement  if  the  particular  security 
has  been  the  subject  of  quotations,  in  an  interdealer 
quotation  system,  on  each  of  at  least  12  days  within 
the  previous  30  calendar  days,  with  no  more  than  4 
business  days  in  succession  without  a  quotation. 
Unpriced  entries  "count"  for  purposes  of  invoking 
this  exemption  only  if  the  interdealer  quotation 
system  or  medium  specifically  identifies  unsolicited 
indications  of  customer  interest.  Because  the 
Bulletin  Board  Service  is  a  new  quotation  medium, 
it  has  no  quotation  history  for  any  eligible  security. 
Therefor,  exemptive  relief  is  needed  to  extend  the 
"piggyback"  provision  to  the  initiation  of  the 
Service. 

'  Paragraph  (e)(3)  of  Rule  15c2-ll  defines 
"quotation "  to  include  priced  entires,  indications  of 
interest  in  receiving  a  bid  of  offer,  or  a  broker- 
dealer's  advertising  his  "general  interest  in  buying 
or  selling  a  particular  security." 

*  Paragraph  (h)  of  Rule  1Sc2-11  provides  ample 
authority  for  the  Commission  to  grant  the  sort  of 
exemptive  relief  being  requested. 
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form  for  member  firms'  submission  of 
paragraph  (a)(5)  information  and 
develop  procedures  for  supplying  the 
data  to  the  Commission. 

Statutory  Bases 

The  NASD  cites  sections  llA(a)(l) 
and  15A(b)  (6)  and  (11)  of  the  Act  as  the 
statutory  bases  for  the  proposed  Bulletin 
Board  Service. 

Section  llA(a)(l)  articulates  the 
Congressional  findings  and  policy  goals 
respecting  operational  enhancements  to 
the  securities  markets.  Essentially,  the 
Congress  found  that  new  data 
processing  and  communications 
techniques  should  be  applied  toMmprove 
the  efficiency  of  market  operations, 
broaden  the  distribution  of  market 
information,  and  promote  competition 
among  market  participants. 
Implementation  of  the  Bulletin  Board 
Service  will  allow  the  market  makers  in 
non-NASDAQ  securities  to  enter  and 
update  quotation  information  on  a  real- 
time basis.  This  capability  should 
enhance  the  efficiency  of  pricing  and 
foster  competition  within  the  inter- 
dealer  market  for  a  particular  security. 
Similarly,  order  entry  firms  will  have 
real-time  access  to  the  trading  interest 
being  displayed  by  market  makers  in 
each  covered  security.  Such  access  will 
assist  them  in  negotiating  the  execution 
of  customer  orders  at  the  best  available 
price.  Because  the  Bulletin  Board 
display  includes  the  telephone  numbers 
of  participating  market  makers,  this 
feature  should  expedite  the  retail  firms' 
processing  of  market  orders.  Assuming 
the  pilot  is  successful,  the  NASD 
envisions  expanded  access  to  Bulletin 
Board  information  through  commercial 
services  offered  by  vendors.  That 
development  will  comport  with  the 
Congressional  goal  of  broadening  the 
distribution  of  market  information  to 
investors.  Accordingly,  the  NASD 
believes  that  the  proposed  Service  is 
fully  consistent  with  the  key  provisions 
of  section  llA(a)(l)  of  the  Act. 

Additionally,  the  NASD  believes  that 
implementation  of  the  Service  is 
supported  by  subsections  (6)  and  (11)  of 
Exchange  Act  section  15A(b). 
Subsection  (6)  requires,  inter  alia,  that 
the  NASD's  rules  promote  just  and 
equitable  principles  of  trade,  facilitate 
securities  transactions,  and  protect 
public  investors.  The  design  and 
operational  features  of  the  Bulletin 
Board  Service,  particularly  the  on-line 
data  entry  and  retrieval  capabilities.  , 
serve  to  advance  each  of  these  statutory 
goals. 

Subsection  (11)  under  Exchange  Act 
section  15A(b)  authorizes  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  for  securities 


traded  over-the-counter.  Further,  such 
rules  should  produce  fair  and 
informative  quotations,  prevent 
misleading  quotations,  and  promote 
orderly  procedures  for  collecting  and 
disseminating  quotations.  Essentially, 
the  Service's  design  and  display  features 
achieve  the  regulatory  purposes 
contemplated  by  section  15A{b)(ll)  of 
the  Act.  For  example,  the  preferential 
ranking  of  market  makers  entering  two- 
sided,  firm  quotes  reflects  the  NASD's 
effort  to  display  quotation  information 
for  non-NASDAQ  securities  in  a  fair  and 
informative  manner.  Similarly,  the 
NASD's  commitment  to  fake 
enforcement  action  against  any  market 
maker  who  fails  to  honor  quotes 
designated  as  "firm"  should  deter  the 
entry  of  misleading  or  fictitious 
quotations  by  participating  member 
firms.  Therefore,  the  NASD  believes  that 
the  display  features  incorporated  into 
the  Service  satisfy  the  regulatory 
requirements  of  section  15A{b)(ll)  under 
the  Act. 

In  sum,  the  NASD  believes  that 
sections  llA(a)(l)  and  15A(b)  (6)  and 
(11)  of  the  Act  provide  ample  statutory 
bases  for  Commission  approval  of  the 
Bulletin  Board  Service. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  Commission 
approval  of  the  Bulletin  Board  Service, 
as  described  herein,  will  not  create  any 
competitive  burden.  Several  factors 
support  this  belief.  First,  member  firm 
participation  by  registration  as  a  market 
maker  in  one  or  more  non-NASDAQ 
securities  is  entirely  voluntary.  Second, 
registration  as  a  market  maker  does  not 
entail  a  minimum  commitment  as  to  time 
or  the  number  of  securities  in  which  a 
firm  may  register.  Third,  a  participating 
market  maker  may  continue  to  insert 
quotes  or  indications  of  interest  in  the 
printed  media  that  contain  such 
information  on  non-NASDAQ  securities. 
Fourth,  participating  market  makers 
incur  no  obligation  to  insert  priced 
entries  or  to  designate  a  priced  bid  or 
offer  as  "firm". 

The  NASD  views  its  operation  of  the 
Bulletin  Board  Service  as  the  activity  of 
a  non-exclusive  processor  of  securities 
information.  The  proposed  Service 
simply  provides  another  medium  in 
which  broker-dealers  that  make  markets 
in  non-NASDAQ  securities  can  elect  to 
advertise  indications  of  interest  (priced 
or  unpriced).  As  such,  the  Bulletin  Board 
Service  differs  markedly  from  other 
NASD  systems/services  that  support  the 
operations  of  the  NASDAQ  market. 
Nonetheless,  the  NASD  acknowledges 
that  some  vendors  may  be  interested  in 
distributing  applicable  portions  of 


Bulletin  Board  information  to  their 
subscribers.  Assuming  Commission 
approval  of  the  pilot  operation,  the 
NASD  will  proceed  to  define  the  nature 
and  scope  of  information  to  be  provided 
to  vendors  and  formulate  a  cost-based 
fee  for  expanded  access  to  real-lime 
data  collected  from  participating  market 
makers  and  distributed  through  vendors 
or  the  Bulletin  Board  Service. 
Simultaneously,  the  NASD  will  attempt 
to  work  with  the  vendors  to  establish 
reasonable  terms  of  access  covering  the 
receipt  and  delivery  of  Bulletin  Board 
information  to  their  subscribers. 

Finally,  during  the  six-month  pilot,  the 
NASD  has  committed  to  provide  an  end- 
of-day  transmission  of  static  quotation 
information  entered  by  participating 
market  makers  to  any  vendor  that 
produces  a  printed  medium  compiling 
market  makers'  indications  of  interest  in 
non-NASDAQ  securities.  The  NASD 
will  not  assess  a  fee  for  access  to  this 
end-of-day  information.  However, 
vendors  will  be  required  to  absorb  the 
costs  of  developing  the  computer-to- 
computer  interface  needed  to  receive 
this  transmission. 

Accordingly,  the  NASD  believes  that 
no  competitive  burden  will  result  from 
the  Commission's  approval  of  the 
Bulletin  Board  Service  for  a  pilot  term  of 
six  months. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  From  Members. 
Participants,  or  Others 

Comments  were  neither  solicited  nor 
received  on  this  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Various  rules  under  the  Act  and  the 
Securities  Act  of  1933  use  the  terms 
"inter-dealer  quotation  system"  (or 
some  variation  thereof)  and  "automated 
inter-dealer  quotation  system."  Some  of 
these  rules  have  been  construed  to 
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apply  only  to  the  NASDAQ  System, 
while  others  apply  also  to  other  inter- 
dealer  quotation  media.  Based  on  a 
review  of  the  rules,  the  Commission 
believes  that  the  proposed  service 
should  be  subject  to  those  rules  which 
apply  to  all  inter-dealer  quotation 
media,  but  not  to  those  rules  which  have 
heretofore  been  construed  to  apply  only 
to  the  NASDAQ  System. 

Interested  persons  are  invited  to 
submit  data,  views,  and  arguments 
concerning  the  foregoing.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  5th  Street  NW.,  Washington.  DC 
20549.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  23, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 

Dated:  July  28. 198& 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-17381  Filed  8-1-88;  8:45  am] 
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Self-Regiriatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  Pacific  Stocit 
Exctiange  Incorporated  Relating  to  the 
Extension  of  Effectiveness  of  its  Pilot 
Program  for  ttie  Appointment  and 
Evaluation  of  Specialists 

Ihirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  ("Act") 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  June  15. 1988  the  Pacific 
Stock  Exchange  Incorporated  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 


by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  originally  fded  its  program 
for  the  Appointment  tmd  Evaluation  of 
Specialists  and  the  Creation  of  New 
Specialist  Posts  ("pilot  program")  with 
the  Commission  en  May  4, 1981.  In  order 
to  adopt  the  structure  of  the  pilot 
program  as  a  permanent  part  of  PSE 
rules,  the  Board  of  Governors  previously 
submitted  proposed  rule  filing  SR-PSE- 
87-19. '  As  this  request  for  permanent 
approval  is  still  pending  with  the 
Commission,  the  PSE  is  submitting  this 
filing  to  request  that  the  current 
temporary  structure  of  the  pilot  program 
be  extended  for  an  indefinite  period  in 
order  to  enable  the  PSE  to  maintain  the 
program  while  such  request  for 
permanent  approval  is  pending  and  to 
allow  the  Commission  the  time 
necessary  to  review  the  rule  filing 
submitted  by  the  PSE.  An  indefinite 
extension  is  based  upon  the  desire  of 
the  PSE  to  eliminate  the  need  for  the 
Exchange  to  continually  file,  and  the 
Commission  to  process,  periodic 
extension  requests. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PSE  Program  for  the  Appointment 
and  Evaluation  of  Specialists  and  the 
Creation  of  New  Specialist  Posts  was 
originally  filed  with  the  Commission  on 
May  4, 1981.  The  purpose  of  the  pilot  has 
been  to  establish  an  effective  procedure 
and  criteria  for  (a)  the  appointment  of 
new  specialists,  and  (b)  the  evaluation 
of  the  appointment  of  new  specialists. 


■  See  Securities  Exchange  Act  Rel.  No.  24800 
(August  14. 1067)  52  FR  32372. 


and  (c)  the  evaluation  of  the 
performance  of  PSE  specialists.  In  1982. 
1985,  and  1986,  the  pilot  program  was 
amended  to  provide  for  changes  in  the 
specialist  evaluation  system.  Since  its 
original  adoption  the  program  has  been 
renewed  on  a  continual  and  regular 
basis. 

Prior  to  the  end  of  the  third  quarter  of 
1987.  the  PSE  submitted  proposed  rule 
change  SR-PSE-87-19  for  the  purpose  of 
adopting  the  structure  of  the  pilot 
program  as  a  permanent  part  of  its  rules. 

At  this  time,  the  PSE  is  seeking  to 
extend  the  temjiorary  nature  of  the  pilot 
program  for  an  indefinite  period  for  the 
purpose  of  allowing  the  Commission  the 
necessary  time  to  process  and  evaluate 
the  proposed  PSE  rule  change  outlined 
in  SR-PSE-87-19  and  to  allow  the 
program  to  remain  in  effect  while  such 
proposal  is  pending. 

The  proposed  rule  change  is 
consistent  with  section  6(bl  of  the  Act  in 
genera]  and  section  6(b)(5)  in  particular, 
in  that  it  helps  to  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  remove 
impediments  to.  and  perfect  the 
mechanics  of,  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest  by  allowing  for  an  adequate  and 
effective  measure  of  specialist 
performance. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  imposes  no 
burden  on  competition. 

fC)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received  by  the  Exchange. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PSE  requests  that  the  proposed 
rule  change  be  given  accelerated 
effectiveness  pursuant  to  section 
19(b)(2]  of  the  Act.  The  PSE  believes 
that  the  continued  maintenance  of  its 
current  pilot  program  will  be  consistent 
with  the  obligations  of  the  Exchange  as 
prescribed  in  the  Act.  particularly 
section  6,  and  the  rules  and  regulations 
thereunder.  In  addition,  the  PSE's 
request  for  accelerated  effectiveness  of 
this  filing  is  based  on  the  desire  to 
maintain  the  currently  existing  program 
as  previously  approved  by  the 
Commission. 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communication  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  PSE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  23, 1988. 

V.  Conclusion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder.  In  this 
regard,  we  note  that  the  extension  of  the 
pilot  furthers  the  protection  of  investors 
and  the  public  interest  because  it  allows 
for  the  continued  evaluation  of 
specialist  performance  while  the 
Commission  considers  the  Exchange's 
request  for  permanent  approval. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  that  the 
Commission  believes  it  is  appropriate  to 
permit  the  program  to  remain  in  effect 
while  the  Commission  considers  the 
Exchange's  proposal  to  approve  the  pilot 
program  on  a  permanent  basis.  Further, 
the  Commission  has  not  received  any 
comments  on  previous  PSE  proposed 
rule  changes  to  extend  the  pilot 
program.  The  Commisison  believes, 
therefore,  that  accelerated  effectiveness 
of  the  extension  of  the  pilot  program  is 
appropriate. 

IT  IS  THEREFORE  ORDERED, 
pursuant  to  section  19(b)(2)  of  the  Act 
that  the  proposed  rule  change  be.  and 
hereby  is.  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  July  26,  1988. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  8a-17382  Filed  8-1-88:  8:45  am] 

BILLING  CODE  M10-01-M 

[Release  No.  IC-16501;  811-4762] 

Corporate  Cash  Management  Plus 
Fund  Inc.;  Application  for 
Deregistratlon 

July  27. 1988. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for 
Deregistratlon  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  Corporate  Cash 
Management  Plus  Fund  Inc. 
("Applicant"). 

Relevant  1940  Act  Section:  Section 

8(f)- 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act. 

FlUNG  DATES:  The  application  on  Form 
N-8F  was  filed  on  November  17, 1987. 
and  an  amendment  was  filed  on  July  22, 
1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
August  22, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  One  First  National  Plaza, 
Dayton,  Ohio  45402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Staff  Attorney  Regina  Hamilton,  (202) 
272-2856,  or  Special  Counsel  H.R. 
Hallock,  Jr.,  (202)  272-3030  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application:  the  complete  application  is 


»  17  CFR  200.30-3. 


available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier,  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant,  a  Maryland  corporation 
and  open-end  diversified  management 
investment  company  under  the  1940  Act, 
filed  a  registration  statement  under  the 
1940  Act  on  Form  N-lA  on  July  23. 1986. 
The  registration  statement  became 
effective  on  October  23, 1986.  Applicant 
also  registered  under  the  Securities  Act 
of  1933  an  indefinite  number  of  shares  of 
common  stock  pursuant  to  Rule  24f-2  of 
the  1940  Act.  Applicant's  initial  public 
offering  was  on  November  1, 1986. 

2.  On  July  14, 1987,  the  Board  of 
Directors  of  the  Applicant  authorized 
the  sale  of  Applicant's  net  assets  to 
Corporate  Cash  Management  Fund  Inc. 
("CCM"),  a  registered  series  investment 
company.  On  July  15. 1987.  Applicant 
executed  and  delivered  to  CCM  an 
Agreement  and  Plan  of  Reorganization 
which  provided  for  the  sale  of 
Applicant's  assets  in  exchange  for 
shares  of  Corporate  Cash  Management 
Plus  Fund  Portfolio  Stock  ("Portfolio 
Stock"),  a  new  series  of  CCM  with  no 
shares  outstanding  prior  to  the  sale  of 
assets.  Applicant's  stockholders 
received  the  same  number  of  Portfolio 
Stock  shares  as  the  number  of  shares  of 
Applicant's  stock  outstanding  on  the  last 
business  day  prior  to  the  closing  date. 
The  Applicant's  net  assets  were 
transferred  to  CCM  on  October  15. 1987. 
in  exchange  for  246.623,514  shares  of 
Portfolio  Stock,  on  the  basis  of  net  asset 
value  per  share  of  the  Applicant's 
shares  as  determined  the  preceding 
business  day. 

3.  As  of  the  date  of  the  sale,  the 
Applicant  had  outstanding  246,623,514 
shares  of  common  stock,  with  a  net 
asset  value  of  $46.44  per  share  and  net 
assets  of  $11,454,286.75. 

4.  Stockholders  received  a  proxy 
statement  and  meeting  notice  mailed  on 
August  27. 1987.  At  the  stockholder's 
meeting  held  on  October  15, 1987. 
160,745,560  shares  (69.746%  of  the  shares 
authorized  to  vote)  approved  the  sale  of 
assets.  No  further  stockholder  action 
was  required  under  Maryland  law  to 
consummate  the  transaction  and 
dissolve  the  Applicant. 

5.  As  of  the  time  of  filing  the 
application.  Applicant  had  no  security 
holders.  No  assets  have  been  retained 
by  Applicant  and  no  habilities  remain 
outstanding.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceedings.  It  is  not  presently  engaged 
in,  nor  does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
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necessary  for  the  winding  up  of  its 
affairs. 

6.  Applicant  filed  Articles  of 
Dissolution  with  the  State  of  Maryland 
on  October  15. 1987.  and  has  dissolved. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-17380  Filed  8-1-88:  8:45  am] 

BILLING  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordlceeping  requirements  to  OMB  for 
review  and  approval,  and  to  pubhsh  a 
notice  in  the  Federal  Register  Notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

date:  Comments  should  be  submitted 
by  September  1. 1988.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83).  supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  William 
Cline,  Small  Business  Administration. 
1441  L  Street  NW..  Room  200, 
Washington.  DC  20416.  Telephone: 
(202)  653-8538. 

OMB  Reviewer:  Robert  Neal.  Office  of 
Information  and  Regulatory  Affair, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington.  DC  20503.  Telephone: 
(202)  395-7340. 
Title:  SBA  Grants  Management 

Reporting  and  Recordkeeping 

Requirements. 
Form  Nos.:  SBA  Form  1222. 1223. 1224. 
Frequency:  On  occasion. 
Description  of  Respondents:  SBA 

requires  the  recipients  of  Federal  dollars 

to  report  both  programmatic  and 

financial  status  for  prudent  monitoring 

by  Federal  officials. 
Annual  Responses:  2.000. 
Annual  Burden  Hours:  10,500. 


Title:  Prebusiness  Workshop 
Evaluation. 

Form  Nos.:  SBA  Form  1591. 

Frequency:  On  occasion. 

Description  of  Respondents:  This 
information  is  obtained  from  clients 
attending  prebusiness  workshops. 
Information  is  needed  to  monitor  and 
measure  the  quality  of  the  workshops. 

Annual  Responses:  40,000. 

Annual  Burden  hours:  10.000. 

Title:  Score  Counseling  Evaluation. 

Form  Nos.:  SBA  Form  1551. 

Frequency:  On  occasion. 

Description  of  Respondents:  This 
information  is  obtained  from  clients 
obtaining  score  counseling.  Information 
is  needed  to  monitor  and  measure  the 
quality  of  the  counseling. 

Annual  Response:  50.000. 

Annual  Burden  Hours:  8.333. 
William  Cline. 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  88-17308  Filed  8-1-88;  8:45  amj 
BILUNG  CODE  Ma^-OI-M 

Action  Subject  to  Intergovernmental 
Review 

agency:  Small  Business  Administration. 
action:  Notice  of  Action  Subject  to 
Intergovernmental  Review  Under 
Executive  Order  12372. 

summary:  This  notice  provides  for 
public  awareness  of  SBA's  intention  to 
refund  twenty-eight  presently  existent 
Small  Business  Development  Centers 
(SBDCs)  on  January  1, 1989.  Currently, 
there  are  52  SBDCs  operating  in  the 
SBDC  program.  The  following  SBDCs 
are  intended  to  be  refunded,  subject  to 
the  availability  of  funds:  Arizona, 
Arkansas.  Colorado,  District  of 
Columbia.  Florida.  Georgia.  Idaho, 
Illinois.  Indiana.  Kansas.  Maine. 
Minnesota,  Montana,  Nebraska, 
Nevada,  New  Hampshire,  New  Jersey. 
North  Carolina.  Oklahoma,  Oregon. 
Pennsylvania,  Rhode  Island,  South 
Carolina.  South  Dakota,  Tennessee, 
Utah,  Washington,  and  Wisconsin.  This 
notice  also  provides  a  description  of  the 
SBDC  program  by  settting  forth  a 
condensed  version  of  the  program 
announcement  which  has  been 
furnished  to  each  of  the  SBDCs  to  be 
refunded.  This  publication  is  being  made 
to  provide  the  State  single  points  of 
contact,  designated  pursuant  to 
Executive  Order  12372,  and  other 
interested  State  and  local  entities,  the 
opportunity  to  comment  on  the  proposed 
refunding  in  accord  with  the  Executive 
Order  and  SBA's  regulations  found  at  13 
CFR  Part  135. 

DATE:  Comments  will  be  accepted 
through  October  31, 1988. 


ADDRESS:  Comments  should  be 
addressed  to  Ms.  Janice  E.  Wolfe, 
Deputy  Associate  Administrator  for 
SBDC  Programs,  U.S.  Small  Business 
Administration.  1441  L  Street,  NW.. 
Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT 

Same  as  above. 

SBA  is  bound  by  the  provisions  of 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  SBA  has  pro-mulgated 
regulations  spelling  out  its  obligations 
under  that  Executive  Order.  See  13  CFR 
Part  135,  effective  September  30, 1983. 

In  accord  with  these  regulations, 
specifically  S  135.4,  SBA  is  publishing 
this  notice  to  provide  public  awareness 
of  the  pending  application  of  twenty- 
eight  presently  existent  Small  Business 
Development  Centers  (SBDCs)  for 
refunding.  Also,  published  herewith  is 
an  annotated  program  announcement 
describing  the  SBDC  program  in  detail. 

This  notice  is  being  published  four 
months  in  advance  of  the  expected  date 
of  refunding  these  SBDCs.  Relevant 
information  identifying  these  SBDCs  and 
providing  their  mailing  address  is 
provided  below.  In  addition  to  this 
publication,  a  copy  of  this  notice  is 
being  simultaneously  furnished  to  the 
affected  State  single  point  of  contact 
which  has  been  estabUshed  under  the 
Executive  Order. 

The  State  single  points  of  contact  and 
other  interested  State  and  local  entities 
are  expected  to  advise  the  relevant 
SBDC  of  their  comments  regarding  the 
proposed  refunding  in  writing  as  soon  as 
possible.  The  SBDC  proposal  cannot  be 
inconsistent  with  any  area-wide  plan 
providing  assistance  to  small  business, 
if  there  is  one,  which  has  been  adopted 
by  an  agency  recognized  by  the  State 
government  as  authorized  to  do  so. 
Copies  of  such  written  comments  should 
also  be  furnished  to  Ms.  Janice  E.  Wolfe, 
Deputy  Associate  Administrator  for 
SBDC  Programs,  U.S.  Small  Business 
Administration,  1441  L  Street  NW., 
Washington,  DC  20416.  Comments  will 
be  accepted  by  the  relevant  SBDC  and 
SBA  for  a  period  of  120  Days  from  the 
date  of  publication  of  this  notice.  The 
relevant  SBDC  will  make  every  effort  to 
accommodate  these  comments  during 
the  120-day  period.  If  the  coaiments 
cannot  be  accommodated  by  the 
relevant  SBDC.  SBA  will,  prior  to 
refunding  the  SBDC,  either  attain 
accommodation  of  any  comments  or 
furnibh  an  explanation  of  why 
accommodation  cannot  be  attained  to 
the  commentor  prior  to  refunding  the 
SBDC. 
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Description  of  the  SBDC  Program 

The  Small  Business  Development 
Center  (SBDC)  Program  is  a  Business 
Development  program  of  the  U.S.  Small 
Business  Administration  (SBA).  The 
SBDC  operates  under  the  general 
management  and  oversight  of  SBA,  but 
with  recognition  that  a  partnrship  exists 
between  the  Agency  and  the  SBDC  for 
the  deHvery  of  assistance  to  the  small 
business  community.  SBDC  services 
shall  be  provided  pursuant  to  a 
negotiated  Cooperative  Agreement  with 
full  participation  of  both  parties. 

SBDCs  operate  on  the  basis  of  a  state 
plan  to  provide  assistance  within  a  state 
or  designated  geographical  area.  The 
initial  plan  must  have  the  written 
approval  of  the  Governor.  As  a 
condition  to  any  fmancial  award  made 
to  an  applicant,  non-Federal  funds  must 
be  provided  from  sources  other  than  the 
Federal  Government.  SBDCs  operate 
under  the  provisions  of  Pub.  L  96-302, 
as  amended  by  Pub.  L  98-395,  a  Notice 
of  Award  (Cooperative  Agreement) 
issued  by  SBA,  and  the  provisions  of 
this  Program  Announcement. 

Purpose  and  Scope 

The  SBDC  Program  is  designed  to 
provide  quality  assistance  to  small 
businesses  in  order  to  promote  growth, 
expansion,  innovation,  increased 
productivity  and  management 
improvement.  To  accomplish  these 
objectives,  SBDCs  link  resources  of  the 
Federal  State,  and  local  governments 
with  the  resources  of  the  educational 
system  and  the  private  sector  to  meet 
the  specialized  and  complex  needs  of 
the  small  business  community.  SBDCs 
also  coordinate  with  other  SBA 
programs  of  business  development  and 
utilize  the  expertise  of  these  affiliated 
resources  to  expand  services  and  avoid 
duplication  of  effort. 

Program  Ob)ectives 

The  overall  objective  of  the  SBDC 
Program  is  to  leverage  Federal  dollars 
and  resources  with  those  of  the  state, 
academic  community  and  private  sector 
to: 

(a)  Strengthen  the  small  business 
community; 

(b)  Contribute  to  the  economic  growth 
of  the  conmiunities  served; 

(c)  Makes  assistance  available  to 
more  small  businesses  than  is  now 
possible  with  present  Federal  resources; 

(d)  Create  a  broader  based  delivery 
system  to  the  small  business  community. 

SBDC  Program  Otganizatkm: 

SBDCs  are  organized  to  provide 
maximum  services  to  the  local  small 
business  community.  The  lead  SBDC 
receives  financial  assistance  from  SBA 


to  operate  a  statewide  SBDC  Program. 
In  states  where  more  than  one 
organization  receives  SBA  financial 
assistance  to  operate  an  SBDC,  each 
lead  SBDC  is  responsible  for  program 
operations  throughout  a  specific  regional 
area  to  be  served  by  the  SBDC.  The  lead 
SBDC  is  responsible  for  establishing  a 
network  of  SBDC  subcenters  to  offer 
service  coverage  to  the  small  business 
community.  The  SBDC  network  is 
managed  and  directed  by  a  full-time 
Director.  SBDCs  must  ensure  that  at 
least  80  percent  of  Federal  funds 
provided  are  used  to  provide  services  to 
small  businesses.  To  the  extent  possible, 
SBDCs  provide  services  by  enlisting 
volunteer  and  other  low  cost  resources 
on  a  statewide  basis. 

SBDC  Services 

The  specific  types  of  services  to  be 
offered  are  developed  in  coordination 
with  the  SBA  district  office  which  has 
jurisdiction  over  a  given  SBDC.  SBDCs 
emphasize  the  provision  of  indepth, 
high-quality  assistance  to  small  business 
owners  or  prospective  small  business 
owners  in  complex  areas  that  require 
specialized  expertise. 

These  areas  may  include,  but  are  not 
limited  to:  Management,  marketing, 
financing,  accounting,  strategic 
planning,  regulation  and  taxation. 
capital  formation,  procurement 
assistance,  human  resource 
management,  production,  operations, 
economic  and  business  data  analysis, 
engineering,  technology  transfer, 
innovation  and  research,  new  product 
development,  product  analysis,  plant 
layout  and  design,  agri-business, 
computer  application,  business  law 
information,  and  referral  (any  legal 
services  beyond  basic  legal  information 
and  referral  require  the  endorsement  of 
the  State  Bar  Association,)  exporting, 
office  automation,  site  selection,  or  any 
other  areas  of  assistance  required  to 
promote  small  business  growth, 
expansion,  and  productivity  within  the 
State.  The  SBDC  shall  also  ensure  that  a 
full  range  of  business  development  and 
technical  assistance  services  are  made 
available  to  small  businesses  located  in 
rural  areas. 

The  degree  to  which  SBDC  resources 
are  directed  towards  specific  areas  of 
assistance  is  determined  by  local 
community  needs,  SBA  priorities  and 
SBDC  Program  objectives  and  agreed 
upon  by  the  SBA  district  office  and 
SBDC. 

The  SBDC  must  offer  quality  training 
to  improve  the  skills  and  knowledge  of 
existing  and  prospective  small  business 
owners.  As  general  guideline,  SBDCs 
should  emphasize  the  provision  of 
training  in  speciaUzed  areas  other  than 


basic  small  business  management 
subjects.  SBDCs  should  also  emphasize 
training  designed  to  reach  particular 
audiences  such  as  members  of  SBA 
priority  and  special  emphasis  groups. 

SBDC  Program  Requirements 

The  SBDC  is  responsible  to  the  SBA 
for  ensuring  that  all  programmatic  and 
financial  requirements  imposed  upon 
them  by  statute  or  agreement  are  met. 
The  SBDC  must  assure  that  quality 
assistance  and  training  in  management 
and  technical  areas  are  provided  to  the 
State  small  business  conununity  through 
the  State  SBDC  network.  As  a  condition 
of  this  agreement,  the  SBDC  must 
perform,  but  not  be  Umited  to,  the 
following  activities: 

(a)  The  SBDC  ensures  that  services 
are  provided  as  close  as  possible  to 
small  business  population  centers.  This 
is  accomplished  through  the 
establishment  of  SBDC  subcenters. 

(b)  The  SBDC  ensures  that  lists  of 
local  and  regional  private  consultants 
are  maintained  at  the  lead  SBDC  and 
each  SBDC  subcenter.  The  SBDC  utilizes 
and  provides  compensation  to  qualified 
small  business  vendors  such  as  private 
management  consultants,  private 
consulting  engineers,  and  private  testing 
laboratories. 

(c)  The  SBDC  is  responsible  for  the 
development  and  expansion  of  resource 
within  the  State,  particulary  the 
development  of  new  resources  to  assist 
small  business  that  are  not  presently 
associated  with  the  SBA  district  office. 

(d)  The  SBDC  ensures  that  working 
relationships  and  open  communications 
exist  within  the  financial  and 
investment  communities,  and  with  legal 
associations,  private  consultants,  as 
well  as  small  business  groups  and 
associations  to  help  address  the  needs 
of  the  small  business  community. 

(e)  The  SBDC  ensures  that  assistance 
is  provided  to  SBA  special  emphasis 
groups  throughout  the  SBDC  network. 
This  assistance  shall  be  provided  to 
veterans,  women,  exporters,  the 
handicapped,  and  minorities  as  well  as 
any  other  groups  designated  a  priority 
by  SBA.  Services  provided  to  special 
emphasis  groups  shall  be  performed  as 
part  of  the  Cooperative  Agreement. 

Advance  Understandings 

The  Lead  SBDC  and  all  SBDC 
subcenters  shall  operate  on  a  forty  (40) 
hour  week  basis,  or  during  the  normal 
business  hours  of  the  State  or  Host 
Organization,  throughout  the  calendar 
year.  The  amount  of  time  allowed  the 
Lead  SBDC  and  subcenters  for  staff 
vacations  and  holidays  shall  conform  to 
the  policy  of  the  Host  organization. 
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Dated:  July  26. 1988. 
lames  Abdnor, 

Administrator. 

Addresses  of  Relevant  SBDC  Directors 

Mr.  Bill  Dewey.  Acting  State  Director, 
Gateway  Community  College.  108 
North  40th  Street  Phoneix,  AZ  85034 
(602)  392-5224 

Mr.  Paul  McCinnis.  State  Director, 
University  of  Arkansas.  100  South 
Main,  Suite  401,  Little  Rock.  AR  72201 
(501)  371-5381 

Dr.  Richard  E.  Wilson,  State  Director, 
Colorado  Community  College,  600 
Grant  Street.  Suite  505,  Denver,  CO 
80203  (303)  894-2422 

Ms,  Nancy  Flake.  State  Director, 
Howard  University,  6th  and 
Fairmount  Street  NW.,  Room  128 
Washington,  DC  20059  (202)  636-5150 

Mr.  Gregory  Higgins,  State  Director, 
University  of  West  Florida,  Building 
38.  Pensacola,  FL  32514  (904)  474-3016 

Dr.  Frank  Hoy,  State  Director, 
University  of  Georgia,  Chicopee 
Complex,  Athens.  GA  30602  (404)  542- 
5760 

Mr.  Ronald  Hall,  State  Director,  Boise 
State  University,  1910  University 
Drive  Boise,  ID  83725  (208)  385-1840 

Mr.  Jeff  Mitchell,  State  Director,  Dept.  of 
Commerce  &  Community  Affairs,  620 
East  Adams  Street,  Springfield,  IL 
62701  (217)  524-5856 

Mr.  Steve  Thrash,  State  Director. 
Indiana  Economic  Development 
Council.  One  North  Capitol,  Suite  200, 
Indianapolis,  IN  46204  (317)  634-1690 

Ms.  Cynthia  Friend.  Acting  State 
Director,  Wichita  State  University. 
Campus  Box  48.  021  Clinton  Hall. 
Wichita.  KS  67208  (316)  689-3193 

Mr.  Robert  Hird.  State  Director, 
University  of  Southern  Main,  246 
Deering  Avenue,  Portland,  ME  04102 
(207)  780-4423 

Mr.  Jerry  Cartwright.  State  Director, 
College  of  St.  Thomas.  1107  Hazeltine 
Gates  Blvd..  Suite  452,  Chaska,  MN 
55318  (612)  448-8810 

Ms.  Carol  Daly,  Acting  State  Director, 
Montana  Department  of  Commerce, 
1424  Ninth  Avenue.  Helena,  MT  59620 
(406)  444-3923 

Mr.  Robert  Bemie.  State  Director, 
University  of  Nebraska /Omaha,  Peter 
Kiewit  Center,  Omaha.  NE  68182  (402) 
554-2521 

Mr.  Samuel  Males,  State  Director, 
University  of  Nevada/Reno.  College 
of  Business  Admin..  Reno.  NV  89557- 
0016  (702)  784-1717 

Mr.  James  Bean,  State  Director, 
University  of  New  Hampshire,  370 
Commercial  Street,  Manchester,  NH 
03103  (603)  625-4522 

Ms.  Janet  HoUoway  State  Director, 
Rutgers  University,  Ackerson  Hall,  3rd 


Floor,  180  University  Street.  Newark, 
NJ  07102  (201)  648-5950 

Mr.  Scott  Daugherty,  State  Director. 
Unversity  of  North  Carolina,  820  Clay 
Street.  Raleigh.  NC  27605  (919)  733- 
4643 

Mr.  Herb  Manning.  Acting  State 
Director,  SE  Oklahoma  State 
University,  Station  A.  Box  4194. 
Durant,  Oklahoma  74701  (405)  924- 
0277 

Mr.  Sandy  Cutler.  State  Director  Lane 
Community  College,  1059  Willamette 
Street.  Eugene.  OR  97401  (503)  726- 
2250 

Ms.  Judith  Fox,  Acting  State  Director, 
University  of  Pennsylvania,  The 
Wharton  School,  3201  Steinberg- 
Dietrich  Hall/CC,  Philadelphia,  PA 
19104  (215)  89ft-1219 

Mr.  Douglas  Jobling,  State  Director, 
Bryant  College.  Smithfield,  RI  02917 
(401)  232-6111 

Mr.  William  Littlejohn,  State  Director, 
University  of  South  Carolina.  College 
of  Business  Admin.,  Columbia,  SC 
29208  (803)  777-4907 

Mr.  Donald  Greenfiled,  State  Director, 
University  of  South  Dakota,  414  East 
Clark.  Vermillion,  SD  57069  (605)  677- 
5272 

Dr  Leonard  Rosser,  State  Director, 
Memphis  State  University,  Memphis. 
TN  38152  (901)  454-2500 

Mr.  Kumen  Davis,  State  Director, 
University  of  Utah,  660  South  200 
East,  Suite  418,  Salt  Lake  City,  UT 
84111  (801)  581-7905 

Mr.  Lyle  Anderson,  State  Anderson. 
State  Director.  Washington  State 
University,  College  of  Business  and 
Economics,  Pullman.  WA  99164  (509) 
335-1576 

Dr.  Peggy  Wireman.  State  Director. 
University  of  Wisconsin.  602  State 
Street,  Second  Floor,  Madison.  WI 
53703  (608)  263-7794. 

[PR  Doc.  8ft-17307  Filed  8-1-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Privacy  Act  of  1974;  General  Air 
Transportation  Records  on  Individuals 

The  Department  of  Transportation 
herewith  publishes  a  notice  proposing  to 
add  three  new  routine  uses  and  make 
editorial  changes  to  update  the  existing 
Privacy  Act  System  of  Records,  DOT/ 
FAA  847.  General  Air  Transportation 
Records  on  Individuals. 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed 
system  to  the  Privacy  Officer  (M-34) 
Room  7109,  U.S.  Department  of 


Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Comments  must 
be  received  within  30  days  from  date 
this  notice  is  issued  to  be  considered. 

If  no  comments  are  received,  the 
proposed  changes  will  become  effective 
60  days  from  the  date  of  issuance.  If 
comments  are  received,  the  comments 
will  be  considered  and  where  adopted, 
the  document  will  be  republished  with 
the  changes. 

Issued  in  Washington.  DC  )uly  22. 1988. 
Ion  H.  Seymour. 
Assistant  Secretary  for  Administration. 

Narrative  Statement  for  the  Department 
of  Transportation  Federal  Aviation 
Administration 

Explanation  of  Change: 

The  Federal  Aviation  Administration 
(FAA)  proposes  to  revise  the  existing 
system  of  records.  General  Air 
Transportation  Records  on  Individuals. 
DOT/FAA  847,  to  add  three  additional 
routine  uses  and  make  editorial  changes 
to  the  rest  of  the  system  description. 

One  routine  use,  (a),  has  been  added 
to  permit  the  disclosure  of  basic 
certification  information  to  the  public 
upon  request.  Basic  information  about 
certificated  airmen  has  historically  been 
provided  by  the  Aeronautical  Center 
systems  managers  of  DOT/FAA  847, 
General  Air  Transportation  Records  on 
Individuals.  Such  information  is  either 
given  directly  to  public  requesters  or  to 
FAA  public  affairs  officers  and  other 
FAA  employees  who,  in  turn,  release  it 
to  the  media  and  other  requesters.  The 
information  released  pertains  only  to 
certificates,  ratings,  privileges, 
limitations,  and  other  such  information 
which  historically  has  been  considered 
in  the  public  domain.  Information  which, 
if  released,  might  constitute  an 
unwarranted  invasion  of  privacy  (e.g., 
social  security  numbers,  dates  of  birth, 
test  score  results,  pending  enforcement 
actions,  etc.)  is  never  released  unless 
required  or  authorized  by  some  other 
provision  of  law. 

The  second  routine  use,  (b).  has  been 
added  to  make  necessary  records 
available  to  the  National  Transportation 
Safety  Board  (NTSB)  for  accident 
investigation  purposes.  The  NTSB 
investigates  civil  aircraft  accidents  to 
determine  and  report  publicly,  the  facts, 
conditions,  and  circumstances  relating 
to  each  accident  and  the  probable  cause 
thereof.  Currently,  authorized 
representatives  of  NTSB  have  the 
explicit  statutory  authority  to  "inspect, 
at  reasonable  times,  records,  files, 
papers,  processes,  controls,  and 
facilities  relevant  to  the  investigation 
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*  *  *."  (49  U.S.C.  section  1903(b)(2)). 
When  the  performance  of  an  airman  or 
air  traffic  controller  may  have  been  a 
factor  in  an  accident,  NTSB  should  have 
access  to  medical  records  in  the 
possession  of  the  FAA.  Such  access  is 
proper  and  necessary  to  the  NTSB's 
investigation  so  that  a  determination 
can  be  made  whether  any  medical, 
physiological,  or  psychological 
conditions  may  have  been  causal  or 
contributory  to  the  accident.  Also,  a 
determination  by  the  NTSB  that  there 
were  no  such  contributory  factors  is  an 
important  aspect  of  focusing  on  the 
probable  cause.  NTSB's  use  of  medical 
data  In  this  fashion  will  be  consistent 
and  compatible  with  the  reasons  for 
which  the  data  are  obtained. 

A  third  routine  use,  (c),  has  been 
added  to  permit  disclosure  of  necessary 
information  about  airmen  to  Federal, 
state,  and  local  law  enforcement 
agencies  when  those  entities  are 
engaged  in  the  investigation  or 
apprehension  of  drug  law  violators.  This 
provision  is  considered  compatible  with 
the  purpose  for  which  these  airman 
records  are  maintained  in  view  of  the 
recently-added  Section  e09(c)(l)  of  the 
Federal  Aviation  Act  of  1958  (49  U.S.C. 
1429(c)(1)).  That  section  essentially 
mandates  that  the  Administrator  shall 
revoke  the  certificate  of  any  airman  who 
is  convicted  of  a  crime  uiKier  Federal  or 
state  law  relating  to  controlled 
substances,  if  the  Administrator 
determines  that:  (1)  An  aircraft  was 
used  in  the  commission  of  the  offense, 
and  (2)  the  individual  served  as  an 
airman,  or  was  on  board  the  aircraft,  in 
connection  with  the  commission  of  the 
crime.  Since  this  1984  amendment  has 
now  introduced  drug-related  o^enses  as 
the  basis  for  the  revocation  of  airmen 
certificates,  we  believe  that  disclosure 
of  airmen  registry  information  is 
appropriate  when  it  can  be  established 
that  the  law  enforcement  agency 
requesting  it  is  engaged  in  a  drug-related 
investigation  or  enforcement  effort. 

Other  routine  uses  will  undergo 
changes.  Six  of  the  routine  uses 
currently  listed  are  strictly  for  internal 
use  covered  under  5  U.S.C.  552a(b)(l) 
and  are  not  considered  routine  uses. 
These  will  be  taken  out  of  the  routine 
use  section.  One  of  the  routine  uses 
listed  duplicates  one  listed  in  the 
Department  of  Transportation  prefatory 
statement  of  routine  uses  and  as  such 
need  not  be  listed  again.  It  will  be 
removed.  The  remaining  routine  uses 
will  be  rewritten  for  clarification. 

The  following  statements,  which  are 
written  in  compliance  with  the  terms  of 
the  Office  of  Management  and  Budget 
(OMB)  Circular  A-130.  Appendix  1, 


entitled  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals."  (50  Federal  Register 
52738  (1985)),  describe  the  revised 
system. 

1.  Purpose  of  system.  The  General  Air 
Transportation  Records  on  Individuals, 
DOT/FAA  847.  contains  a  broad  range 
of  information,  including  information 
used  for  issuance  of  airmen  certificates, 
and  on  individuals  against  whom 
enforcement  action  has  been  taken,  plus 
accident/incident  and  medical  records 
information. 

2.  Authority  under  which  the  system 
is  maintained.  5  U.S.C.  301, 49  U.S.C. 
1341(a),  49  U.S.C.  1429. 

3.  Effect  on  individual  rights.  The 
information  in  this  system  is  used  in 
accordance  with  the  purpose  for  which 
it  was  collected  and  in  accordance  with 
the  stated  routine  uses.  It  is  not 
expected  to  cause  any  harmful  effects 
on  individual  privacy  or  property  rights. 

4.  Relationship  to  government 
agencies.  Information  in  the  system  will 
be  provided  to  Federal,  state,  local,  and 
foreign  governments  and  the  NTSB  with 
a  legitimate  need  to  conduct 
investigations  and  carry  out  other  safety 
related  activities. 

5.  Security.  Personal  information  in 
this  system  of  records  is  processed  in 
both  hard  copy  and  digital 
environments.  Applicable  safeguards  for 
each  have  been  established. 

6.  Compatibility  of  routine  uses  with 
the  purposes  for  which  the  records  were 
collected.  Three  new  routine  uses  have 
been  added  to  this  system  of  records.  In 
accordance  with  these  new  routine  uses, 
information  will  be  released  as  follows: 

a.  To  the  public  requesting  basic 
certification  information  such  as  airmen 
certificates,  ratings,  privileges,  and 
limitations. 

b.  To  NTSB  to  be  used  for  accident 
investigation  purposes. 

c.  To  Federal,  state,  and  local  law 
enforcement  agencies  needing  necessary 
information  about  airmen  for  the 
investigation  or  apprehension  of  drug 
law  violators. 

7.  OMB  Control  Numbers.  The 
following  OMB  control  numbers  apply 
as  follows: 

2120-0007,  Flight  Engineers  and  Flight 

Navigators 
2120-0021,  Certification:  Pilots  and 

Flight  Instructors 
2120-0022,  Certification:  Mechanics, 

Repairmen,  Parachute  Riggers 
2120-0025,  Crewmember  Certificate 

Application 
2120-0033,  Representatives  of  the 

Administrator 
2120-0034,  Medical  Standards  and 

Certification 


DOT/FAA  847 


SYSTEM  NAME: 


General  Air  Transportation  Records 
on  Individuals,  DOT/FAA. 

SYSTEM  location: 

Records  are  maintained  primarily  at: 
Department  of  Transportation  (DOT) 
Federal  Aviation  Administration  (FAA). 

Mike  Monroney  Aeronautical  Center, 

Oklahoma  City,  Oklahoma  73125 

Portions  of  these  records  are  located 
in: 

U.S.  Dejjartment  of  Transportation 
Federal  Aviation  Administration.  800 

Independence  Avenue  SW., 

Washington,  DC  20591 
General  Aviation  District  Offices 

(GADOs) 
Flight  Standards  District  Offices 

(FSDO's) 
Air  Carrier  District  Offices  (ACDO's) 
International  Field  Offices 
Civil  Aviation  Security  Field  Offices 

(CASFO's) 
FAA  regional  offices 
(Contact  your  nearest  FAA  office  for 

location] 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Current  certificated  airmen,  airmen 
whose  certificates  have  expired,  airmen 
who  are  deceased,  airmen  rejected  for 
medical  certification,  airmen  with 
special  certification,  and  others 
requiring  medical  certificatitm. 

Air  traffic  controllers  in  air  route 
traffic  control  centers,  terminals,  and 
flight  service  stations  and  applicants  for 
these  positions. 

Holders  of  and  applicants  for  airmen 
certificates,  airmen  seeking  additional 
certifications  or  additional  ratings, 
individuals  denied  certification,  airmen 
holding  inactive  certificates,  airmen  who 
have  had  certificates  revoked,  and 
airmen  and  flight  attendants  engaged  in 
international  air  transportation. 

Persons  who  are  involved  in  aircraft 
accidents  or  incidents;  pilots,  crew 
members,  passengers,  persons  on  the 
ground,  and  witnesses. 

Individuals  against  whom  the  Federal 
Aviation  Administration  has  initiated 
administrative  action  or  legal 
enforcement  action  for  violation  of 
certain  Federal  Aviation  Regulations 
(FAR)  or  Department  of  Transportation 
Hazardous  Materials  Regulations 
(HMR). 

CATEGORIES  Of  RECORDS  IN  TME  8YTEM: 

All  categories  of  records  include 
identifying  information  such  as  name(s), 
date  of  birth,  place  of  residence,  mailing 
address,  social  security  number,  airman 
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certificate  number,  and  home  telephone 
number.  Records  in  this  system  are: 

Records  that  are  required  to 
determine  the  physical  condition  of  an 
individual  with  respect  to  the  medical 
standards  established  by  FAA. 

Records  concerning  applications  for 
certification,  applications  for  written 
examinations,  results  of  written  tests, 
applications  for  inspection  authority, 
certificates  held,  ratings,  stop  orders, 
and  requests  for  duplicate  certificates. 

Reports  of  fatal  accidents,  autopsies, 
toxicological  studies,  aviation  medical 
examiner  reports,  medical  record 
printouts,  nonfatal  reports,  injury 
reports,  accident  name  cards,  magnetic 
tape  records  of  fatal  accidents, 
physiological  autopsy,  and  consulting 
pathologist's  summary  of  findings. 

Records  of  accident  investigations, 
preliminary  notices  of  accident  injury 
reports,  engineering  analyses,  witness 
statements,  investigators'  analyses, 
pictures  of  accident  scenes. 

Records  concerning  safety  compliance 
notices,  letters  of  warning,  letters  of 
correction,  letters  of  investigation, 
letters  of  proposed  legal  enforcement 
action,  final  action  legal  documents  in 
enforcement  actions,  correspondence  of 
Regional  Counsels,  Office  of  Chief 
Counsel,  and  others  in  enforcement 
cases. 

purpose: 

General  Air  Transportation  Records 
on  Individuals  are  the  official  repository 
of  records,  documents,  and  papers 
required  in  connection  with  the  issuance 
of  airmen  certificates  by  the  Federal 
Aviation  Administration.  Basic 
information  in  this  file  concerning  the 
qualifications  of  airmen  has 
traditionally  been  regarded  as  available 
to  the  public  upon  request.  Examples  of 
basic  information  about  these 
individuals  include  the  type  of 
certificates  and  ratings  held,  the  date 
and  class  of  latest  physical,  pilot's 
license  number,  and  information  relating 
to  the  status  of  the  airmen's  certificate; 
that  is.  whether  it  is  current  or  has  been 
suspended  or  revoked  for  any  reason. 

The  file  also  serves  as  a  repository  for 
legal  documents  that  relate  to  an 
individual's  physical  status  or  condition 
used  to  determine  statistically  the 
validity  of  FAA  medical  standards. 
These  files  are  used  to  provide 
information  for  determining  eligibility 
for  airmen  medical  certification,  for 
review  of  requests  for  exemption  from 
medical  requirements,  and  for  review  of 
certificate  denials.  Also,  the  information 
in  the  system  is  used  to  inform  airmen  of 
meetings  and  seminars  conducted  by  the 
FAA  regarding  aviation  safety. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUMMNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  infonnation  in 
these  records  may  be  used: 

a.  To  provide  basic  airmen 
certification  and  qualification 
information  to  the  public  upon  request. 

b.  To  disclose  information  to  the 
National  Transportation  Safety  Board 
(NTSB)  in  connection  with  its 
investigation  responsibilities. 

c.  To  provide  infonnation  about 
airmen  to  Federal,  state,  and  local  law 
enforcement  agencies  when  engaged  in 
the  investigation  and  apprehension  of 
drug  law  violators. 

d.  To  provide  information  about 
enforcement  actions  arising  out  of 
violations  of  the  Federal  Aviation 
Regulations  to  government  agencies,  the 
aviation  industry,  and  the  public  upon 
request. 

e.  To  disclose  information  to  another 
Federal  agency,  or  to  a  court  or  an 
administrative  tribunal,  when  the 
Government  or  one  of  its  agencies  is  a 
party  to  a  judicial  proceeding  before  the 
court  or  involved  in  administrative 
proceedings  before  the  tribunal. 

f.  See  Prefatory  Statement  of  General 
Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

DISCLOSURES  PURSUANT  TO  5  U.S.C. 
SS2A(BM12): 

Disclosures  may  be  made  from  these 
systems  to  'consumer  reporting 
agencies'  (collecting  on  behalf  of  the 
U.S.  Government)  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  1681a(f)) 
or  the  Federal  Claims  Collection  Act  of 
1982  (31  U.S.C.  3701(a)(3))  and  to  debt 
collection  agencies  as  defined  by 
inference  in  the  Federal  Collection  Act 
of  1966  (31  U.S.C.  3711(f)(1))  as 
amended. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders,  on  hsts  and  forms,  and  in 
computer  processable  storage  media. 
Records  are  also  stored  on  microfiche 
and  roll  microfilm. 

RETRIEVABIUTV: 

These  records  are  retrieved  by 
various  combinations  of  name,  birth 
date,  social  security  account  number, 
airman  certificate  number,  or  other 
identification  number  of  the  individual 
on  whom  the  records  are  maintained. 
Records  are  also  indexed  by  sex. 
Records  are  also  filed  by  accident 
number  and/or  incident  number,  and 


administrative  action  or  legal 
enforcement  numbers. 

SAFEGUARDS: 

Personal  information  in  this  system  of 
records  is  processed  in  both  hard  copy 
and  digital  environments.  Applicable 
safeguards  for  each  are  described  in  the 
following  subparagraphs: 

Manual  records:  Strict  information 
handling  procedures  have  been 
developed  to  cover  the  use, 
transmission,  storage,  and  destination  of 
personal  data  in  hard  copy  form.  These 
are  periodically  reviewed  for 
compliance. 

Automated  Processing  (FAA 
Systems):  Computer  processing  of 
personal  information  is  conducted 
within  established  FAA  computer 
security  regulations.  A  risk  assessment 
of  the  FAA  computer  facility  used  to 
process  this  system  of  records  has  been 
accomplished. 

Automated  Processing  (Commercial 
Time  Sharing  Contractor):  A  limited 
amount  of  personal  information  covered 
by  this  system  of  records  will  be 
processed  at  a  commercial  facility.  This 
data  is  of  low  sensitivity  to  disclosure. 
A  comprehensive  security  review  of  the 
contractor  installation  was 
accomplished  by  the  FAA  security 
organization.  Computer  programs 
operated  on  commercial  time  share 
systems  that  contain  data  on  individuals 
have  multiple  security  levels  and  record 
element  restrictions  to  prevent  release 
data  to  unauthorized  parties. 

RETENTION  AND  DISPOSAL: 

All  records  and  files  are  retained  and/ 
or  disposed  of  in  accordance  with  the 
provisions  of  Order  1350.15B,  Records 
Organization,  Transfer,  and  Destruction 
Standards. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Records  Concerning  Aviation  Medical 
Certification:  Manager,  Aeromedical 
Certification  Branch,  Mike  Monroney 
Aeronautical  Center,  6500  South 
MacArthur,  Oklahoma  City,  Oklahoma 
73125 

Records  From  Regional  Files:  Regional 
Flight  Surgeon  within  the  region  where 
examination  was  conducted. 

FAA  Certification  Records  and 
General  Airmen  Records:  Manager, 
Airmen  Certification  Branch,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur,  Oklahoma  City, 
Oklahoma  73125.  Requests  for 
assistance  may  be  made  to  the 
originating  district  office. 

Records  Concerning  General  Aviation 
Accidents  and  Incidents  and  Air  Carrier 
Incidents:  Aviation  Standards  National 


Field  Office,  Attn:  Manager,  National 
Safety  Data  Branch,  Mike  Monroney 
Aeronautical  Center.  6500  South 
MacArthur,  Oklahoma  City.  Oklahoma 
73125. 

Records  Concerning  Administrative 
and  Legal  Enforcement  Action: 

FAA  Enforcement  Information  System 
Data  Bases  for  Administrative  and  Legal 
Enforcement  Actions:  Aviation 
Standards  National  Field  Office,  Attn; 
Manager,  National  Safety  Data  Branch, 
AVN-120,  Mike  Monroney  Aeronautical 
Center,  6500  South  MacArthur, 
Oklahoma  City,  Oklahoma  73125. 

Official  FAA  Enforcement  Files:  The 
Office  of  the  Chief  Counsel,  the  Office  of 
the  Regional  Counsel,  or  the 
investigating  FAA  field  office,  as 
appropriate.  (The  address  of  the 
appropriate  FAA  legal  or  field  office 
maintaining  the  official  agency 
enforcement  file  may  be  obtained  from 
AVN-120.) 

(Visit  or  call  the  local  FAA  office  in 
the  area  in  which  you  reside  for  any 
proper  address  not  specifically  listed 
above). 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  know  if  their 
records  appear  on  this  system  of  records 
may  inquire  in  person,  or  in  writing,  to 
the  system  manager. 

RECORD  ACCESS  PROCEDURE: 

Individuals  who  desire  access  to 
information  about  themselves  in  this 
system  of  records  should  contact  or 
address  their  inquiries  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  who  desire  to  contest 
information  about  themselves  contained 
in  this  system  of  records  should  contact 
or  address  their  inquiries  to  the 
Associate  Administrator  for 
Administration  or  his  delegate  at  the 
following  address:  Department  of 
Transportation,  Federal  Aviation 
Administration,  Associate 
Administrator  for  Administration,  AAD- 
1,  800  Independence  Avenue  SW.. 
Washington,  DC  20591. 

RECORD  SOURCE  CATEGORIES: 

Medical  Information:  Information  is 
obtained  from  Aviation  Medical 
Examiners,  individuals  themselves, 
consultants,  hospitals,  treating  or 
examining  physicians,  and  other 
Government  agencies. 

Airmen  Certification  Records; 
information  is  obtained  from  the 
individual  to  whom  the  records  pertain, 
FAA  aviation  safety  inspectors,  and 
FAA  designated  representatives. 
Written  test  scores  are  derived  from 


answers  given  by  individuals.  Actions 
filed  by  FAA  personnel. 

General  Aviation  Accident/Incident 
Records  and  Air  Carrier  Incident 
Records;  Information  is  obtained  from 
Aviation  Medical  Examiners, 
pathologists,  accident  investigations, 
medical  laboratories,  law  enforcement 
officials,  and  FAA  employees.  Data  is 
also  collected  from  manufacturers  of 
aircraft,  and  involved  passengers. 

Administrative  Action  and  Legal 
Enforcement  Records;  Information  is 
obtained  from  witnesses.  Regional 
Counsels,  the  National  Transportation 
Safety  Bord,  Civil  Aviation  Security 
personnel.  Flight  Standards  personnel. 
Aeronautical  Center  personnel,  and  the 
Office  of  Chief  Counsel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

Consistent  with  the  provisions  of 
Section  (j)(2)  and  (k)(2)  of  the  Privacy 
Act,  records  in  this  system  which  relate 
to  administrative  actions  and  legal 
enforcement  may  be  exempted  from 
certain  access  and  disclosure 
requirements  of  the  Act. 

[PR  Doc.  88-17347  Filed  8-1-88;  8:45  am) 

BILLING  CODE  4910-62-M 


Federal  Highway  Administration 

National  Motor  Carrier  Advisory 
Committee;  Public  Meeting 

agency:  Federal  Highway 
Administration  (PHWA),  DOT. 
action:  Notice  of  public  meeting. 

summary:  The  FHWA  announces  that 
the  Safety  subcommittee  of  the  National 
Motor  Carrier  Advisory  Committee  will 
hold  a  meeting  on  August  10, 1988,  in 
Washington,  DC,  at  the  U.S.  Department 
of  Transportation  headquarters  building, 
400  7th  Street  SW.,  Washington,  DC. 
The  meeting  will  being  at  9:00  a.m.  and 
will  be  held  in  Room  4200.  This  meeting 
is  open  to  the  public. 

The  agenda  of  the  subcommittee  for 
this  meeting  will  include  issues  raised  in 
the  Federal  Highway  Administration's 
(FHWA)  recently  published  notice  of 
proposed  rulemaking  (NPRM)  which 
proposed  mandatory  chemical  testing  of 
interstate  or  foreign  commerce  drivers 
for  the  use  of  drugs.  53  FR  22268  dune 
14, 1988). 

The  FHWA's  NRPM  proposed  to 
require  motor  carriers  to  establish 
programs  to  test  drivers  for  the  use  of 
drugs.  These  programs  would  consist  of 
five  types  of  testing-  pre-employment, 
periodic  (biennial),  post-accident, 
reasonable  cause,  and  random  drug 
testing.  The  testing  procedures  to  be 


used  would  protect  individual  privacy, 
ensure  accountability  and  integrity  of 
specimens,  require  confirmation  of  all 
positive  screening  tests,  mandate  the 
use  of  laboratories  operating  within  the 
guidelines  established  by  the  U.S. 
Department  of  Health  and  Human 
Services,  provide  confidentiality  for  test 
results  and  medical  histories,  and 
ensure  nondiscriminatory  testing 
methods.  The  FHWA  further  proposed 
that  all  motor  carriers  be  required  to 
establish  effective  drug  abuse 
prevention  programs.  Finally,  the  NPRM 
proposed  four  different  options 
concerning  the  circumstances  under 
which  employees  would  be  given  the 
opportunity  to  seek  rehabilitation. 

Comments  to  the  FHWA's  NPRM 
must  be  received  on  or  before 
September  12, 1988.  As  part  of  this 
rulemaking  process,  the  FHWA  has 
decided  to  hold  a  series  of  public 
hearings.  See  53  FR  25353  (July  6. 1988). 
The  last  scheduled  hearing  will  be  held 
on  August  9, 1988,  in  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  S.  Toole,  Executive  Director. 
National  Motor  Carrier  Advisory 
Committee,  Federal  Highway 
Administration,  HOA-1.  Room  4218.  400 
7th  Street,  SW.,  Washington,  DC  20590. 
(202)  366-2238.  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m.,  ET,  Monday 
through  Friday,  except  legal  holidays. 

Issued  on:  July  26, 1988. 
R.D.  Morgan, 
Executive  Director. 
[FR  Doc.  88-17346  Filed  8-1-88;  8:45  am) 

BILUNG  CODE  4910-22-II 


Federal  Railroad  Administration 
Petitions  for  Approval  and  Exemptions 

In  accordance  with  49  CFR  211.9, 
211.41  and  211.55,  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  a  special  approval  and 
requests  for  exemptions  from 
compliance  with  certain  requirements  of 
its  safety  standards.  The  individual 
petitions  are  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

The  individual  petitions  seeking  an 
approval  or  exemption  are  as  follows: 

National  Railroad  Passenger 
Corporation 

[General  Docket  Number  RST-88-1] 

The  National  Railroad  Passenger 
Corporation  (Amtrak)  has  submitted  a 
request  for  a  special  approval  under  49 
CFR  213.9(c),  which  states  in  part. 
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"Maximum  operating  speed  may  not 
exceed  110  mph  without  prior  approval 
of  the  Federal  Railroad  Administrator." 
Amtrak  requests  approval  to  operate 
converted  Capitoliner  passenger  cars  in 
a  push-pull  mode  at  125  mph  between 
Washington,  DC  and  New  York  City. 
New  York.  The  Capitoliner  cars  were 
converted  from  multiple-unit  (MU) 
Metroliner  motive  powered  cars  to  non- 
motive  powered  cars  with  an  operating 
cab  at  one  end.  The  propelling  motors 
have  been  removed;  however,  the 
pantographs  will  be  utilized  to  draw 
power  from  the  overhead  catenary  wire 
for  the  electrically  operated  equipment 
for  each  individual  car.  This  conversion 
makes  it  possible  for  Aratrak  to  operate 
Capitoliner  cars  in  trains  hauled  by 
electric  locomotives  in  both  the  push 
and  pull  mode  over  electrified  sections 
of  the  railroad. 

In  June  of  1987,  braking  and  ride 
quality  tests  of  the  Capitoliner  cars  were 
successfully  completed  at  speeds  up  to 
125  mph.  The  tests  were  made  while  the 
train  was  in  both  the  push  and  pull 
mode  with  electric  locomotives  and  a 
diesel  electric  locomotive.  Based  on  the 
results  of  those  tests,  Amtrak  is 
requesting  a  special  approval  under  49 
CFR  213.9(c]  to  operate  the  Capitoliner 
cars  in  revenue  service,  in  the  push-pull 
mode,  at  speeds  up  to  125  mph,  on  the 
Northeast  Corridor  between 
Washington,  DC  and  New  York  City, 
New  York. 

Union  Pacific  Railroad  Company 

[  Waiver  Petition  Docket  Number  PB-38-1] 

The  Union  Pacific  Railroad  Company 
(UP)  requests  a  waiver  of  compliance 
with  certain  provisions  of  the  railroad 
power  brakes  regulation  (49  CFR  Part 
232).  the  UP  seeks  a  waiver  of 
compliance  with  §  232.12(b).  which 
stipulates,  "Each  carrier  shall  designate 
additional  inspection  points  not  more 
than  1,000  miles  apart  where 
intermediate  inspection  will  be  made  to 
determine  that — 

1.  Brake  pipe  leakage  does  not  exceed 
five  pounds  per  minute: 

2.  Brakes  apply  on  each  car  in 
response  to  a  20-pound  service  brake 
pipe  pressure  reduction;  and 

3.  Brake  rigging  is  properly  secured 
and  does  not  bind  or  foul." 

The  UP  request  for  relief  is  for  only 
the  double  stack  unit  trains  operating 
the  West  Coast  to  Chicago,  Illinois,  and 
return.  It  proposes  to  perform  a  single 
intermediate  train  air  brake  test  at 
Rawlins,  Wyoming,  a  distance  of  1.126 
miles  from  Los  Angeles,  California;  1.092 
miles  from  Portland,  Oregon;  1,269  miles 
from  Oakland,  California;  1,232  miles 
from  Tacoma,  Washington;  1,270  miles 


from  Seattle,  Washington;  and  1.137 
miles  from  Chicago.  Illinois.  At  the 
present  time  the  UP  is  performing  the 
required  intermediate  tests  at  two 
locations.  Salt  Lake  City,  Utah  and 
North  Platte,  Nebraska,  to  comply  with 
the  Federal  regulation. 

The  railroad  states  the  change  is 
necessary  to  meet  its  customers' 
requirements  concerning  delivery  and 
time  schedules.  It  refers  to  the 
Association  of  American  Railroads' 
(AAR)  long  distance  train  tests  made  in 
1981  and  1985.  An  analysis  of  those  test 
results  showed  that  composition  brake 
shoes,  which  are  standard  on  the  double 
stack  cars,  wear  slightly  more  than  Vat 
of  an  inch  per  1,000  miles.  Brake  piston 
travel  increase  averaged  less  than  0.2- 
inch  per  trip  for  all  trains  tested. 

Norfolk  Southern  Coqioration 

( Waiver  Petition  Docket  Number  PB-87-2] 

On  behalf  of  its  operating 
subsidiaries,  the  Norfolk  Southern 
Corporation  (NS)  requests  a  waiver  of 
compliance  with  certain  provisions  of 
the  railroad  power  brakes  regulation  (49 
CFR  Part  232).  The  NS  seeks  a  waiver  of 
the  compliance  with  §  232.12(b),  which 
stipulates.  "Each  carrier  shall  designate 
additional  inspection  points  not  more 
than  1,000  miles  apart  where 
intermediate  inspection  will  be  made  to 
determine  that: 

1.  Brake  pipe  leakage  does  not  exceed 
five  pounds  per  minute: 

2.  Brakes  apply  on  each  car  in 
response  to  a  20-pound  service  brake 
pipe  pressure  reduction;  and 

3.  Brake  rigging  is  properly  secured 
and  does  not  bind  or  foul." 

The  NS  request  for  relief  is  for  a  unit 
coal  train  operation  between 
Marrowbone  coal  mine  (near 
Williamson,  West  Virginia]  and  Sherrer, 
Georgia,  a  roundtrip  of  1,168  miles.  At 
the  present  time  the  NS  is  (1)  performing 
an  initial  terminal  train  air  brake  test  at 
Knoxville,  Tennessee  (located  between 
Marrowbone  and  Sherrer)  before  the 
empty  train  departs  for  the  loading  site 
at  the  Marrowbone  coal  mine  and  (2)  a 
1,000-mile  intermediate  train  air  brake 
test  also  at  Knoxville  before  the  loaded 
train  departs  for  the  Georgia  Power 
Company  plant  at  Sherrer.  Georgia. 
Knoxville.  Tennessee  is  the  designated 
maintenance  point  for  the  motive  power 
and  rapid-dump  hopper  cars  in  the 
Marrowbone-Sherrer  service,  according 
to  the  NS.  It  states  that  the  train 
receives  a  particularly  thorough  initial 
terminal  inspection  in  order  to  insure 
that  the  cars'  bottom  door  operating 
mechanisms,  air  brakes,  drawgear  and 
running  gear  are  in  proper  condition  for 
the  unit  train  to  maintain  its  scheduled 


operating  cycle  of  72  hours  between 
mine  and  power  plant  without 
equipment-related  delays.  In  addition, 
the  NS  schedules  10  cars  for  removal 
from  the  train  on  a  rotating  basis  for 
preventive  maintenance  at  the  Knoxville 
car  repair  shop. 

The  NS  states  that  the  intermediate 
air  brake  test  made  at  Knoxville  on  the 
train's  southbound  trip  is  performed 
solely  in  order  to  comply  with 
§  232.12(b).  The  NS  contends  that  the 
inspection  and  maintenance  program  for 
the  train  keeps  the  brake  systems  on  the 
cars  in  excellent  condition  to  perform 
properly  during  the  full  cycle  of  1,168 
miles  after  an  initial  terminal  train  air 
brake  test  at  Knoxville.  The  railroad  is 
of  the  opinion  that  a  waiver  of  the  "1,000 
mile"  intermediate  train  air  brake  test 
required  by  §  232.12(b)  would  cause  no 
adverse  impacts  or  increased  costs  to 
the  private  sector,  to  consumers,  or  to 
Federal.  State  or  local  governments. 

Napa  Valley  Railroad  Company 

[Waiver  Petition  Docket  Number  SA-88-1] 

The  Napa  Valley  Railroad  Company 
(NVR)  requests  a  waiver  of  compliance 
with  certain  provisions  of  the  Railroad 
Safety  Appliance  Standards  (49  CFR 
Part  231)  for  its  locomotive  number  NVR 
50.  The  NVR  seeks  a  waiver  of 
compliance  with  those  provisions  of 
§  231.30,  "Locomotive  used  in  switching 
service."  that  require  that  each 
locomotive  used  in  switching  service  be 
equipped  with  four  side  switching  steps, 
with  uncoupling  levers  that  can  be 
operated  from  the  steps,  and  with  side 
vertical  handholds. 

This  recently  acquired  locomotive  is  a 
44-ton  industrial  switcher  type 
locomotive  rated  at  380  horsepower  that 
was  built  by  the  General  Electric 
Company  in  1941.  This  locomotive  was 
formerly  owned  by  the  Camino, 
Placerville  and  Lake  Tahoe  Railroad 
Company  and  was  numbered  102.  That 
railroad  was  granted  a  waiver  (Docket 
Number  SA-79-7)  to  operate  the  102 
without  the  required  side  switching 
steps  (§  231.30(c)),  wide  vertical 
handholds  (§  230.30(e))  and  uncoupling 
mechanisms  (section  230(f)),  based  upon 
its  geographical  location  and  operating 
environments.  The  NVR  has  renumbered 
the  locomotive  as  NVR  50. 

The  NVR  is  requesting  the  same  kind 
of  waiver  for  this  locomotive  based 
upon  the  fact  that  it  will  be  operated 
primarily  on  its  own  trackage  between 
Napa,  California  and  St.  Helena, 
California,  a  distance  of  approximately 
21  miles.  The  locomotive  will  be  used 
occasionally  in  interchange  freight 
service. 
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Border  Pacific  Railroad 

I  Waiver  Petition  Docket  Numbers  RSGM-88- 
7  and  LI-88-2\ 

The  Border  Pacif'C  Railroad  Company 
requests  a  waiver  of  compliance  with 
certain  provisions  of  the  Federal 
Railroad  Administration  (FRA)  safety 
standards  49  CFR  Part  223  (Safety 
Glazing  Standards)  and  49  CFR  Part  229 
(Locomotive  Safety  Standards)  for  its 
locomotive  number  BOP  50.  The  Border 
Pacific  Railroad  is  a  Class  III  short-line 
railroad  located  in  south  Texas. 

The  railroad  seeks  a  waiver  of  the 
FRA's  requirements  (1)  for  certified 
glazing  of  locomotive  windshields 
pursuant  to  §  223.11  (Docket  Number 
RSGM-68-7)  and  (2)  for  welded  wheels 
pursuant  to  §  229.75(m)  (Docket  Number 
LI-88-2). 

The  Border  Pacific  Railroad  line  is  31 
miles  long  and  operates  through  a 
remote  area  of  south  Texas  between  Rio 
Grande  City  (at  the  United  States  and 
Mexican  border)  and  Misison,  Texas. 
The  largest  city  through  which  the 
railroad  operates  has  a  population  of 
10,000  people.  The  carrier  states  that  it 
has  never  experienced  any  problems 
with  vandalism  or  objects  being  thrown 
at  the  locomotive.  The  maximum 
permitted  speed  is  10  mph,  and  no 
passengers  are  carried  on  its  line.  In 
1987,  a  total  of  327  cars  were  moved, 
and  none  contained  hazardous 
materials.  The  railroad  interchanges 
with  the  Missouri  Pacific  Railroad  at  a 
minor  location.  Section  223.11(a)-{c) 
requires  certified  safety  glazing  for 
locomotives.  The  glazing  presently 
installed  on  locomotive  BOP  50  does  not 
comply  with  those  regulations.  The 
Border  Pacific  Railroad  believes  that  the 
existing  windshield  is  more  than 
adequate  to  meet  safety  concerns 
relative  to  its  operational  and 
geographical  environment.  Further,  it 
would  cost  the  railroad  several 
thousand  dollars  to  replace  the 
windshield. 

The  Border  Pacific  Railroad  seeks  a 
waiver  of  compliance  with  those 
provisions  of  §  229.75(m)  that  prohibit 
the  use  of  welded  wheels.  The 
regulation  provides  in  pertinent  part  as 
follows: 

Fusion  welding  may  not  be  used  on 
tires  or  steel  wheels  of  locomotives, 
except  for  the  repair  of  flat  spots  and 
worn  flanges  on  locomotives  used 
exclusively  in  yard  service.  A  wheel  that 
has  been  welded  is  a  welded  wheel  for 
the  life  of  the  wheel. 

The  Border  Pacific  Railroad  states 
that  after  several  years  of  use,  the 
locomotive  wheels  were  required  to  be 


recontoured  in  order  for  them  to  have 
the  necessary  width  at  the  flange. 
Although  the  length  of  the  flanges  was 
in  compliance  with  FRA  regulations,  in 
an  abundance  of  caution,  the  carrier 
decided  to  lengthen  the  flanges  of  three 
wheels  so  as  to  maintain  an  even  higher 
level  of  safety.  It  was  brought  to  the 
carrier's  attention  by  a  Federal  inspector 
that  fusion  welding  is  not  permitted  on 
wheels  of  locomotives  used  in  other 
than  yard  service  and  that  its 
locomotive  was  being  used  in  road 
service.  The  carrier  states  that  it  feels  a 
waiver  of  §  229.75(m)  should  be  granted 
for  the  continued  use  of  its  locomotive 
with  welded  flanges,  given  the  operating 
and  geographical  situation. 

The  Border  Pacific  Railroad  also 
states  it  would  cost  $10,000  to  replace 
the  welded  wheels.  It  submits  that  a 
grant  of  this  waiver  would  result  in  an 
equivalent  level  of  safety  as  required  by 
the  existing  regulation. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  before  the  end  of  the 
comment  period  and  specify  the  basis 
for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  LI-88-2)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Communications 
received  before  September  16, 1988.  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 

Issued  in  Washington,  DC,  July  26. 1988. 
I.W.  Walsh. 

Associate  Administrator  for  Safety. 
|FR  Doc.  88-17345  Filed  8-1-88;  8:45  am] 
BILUNG  CODE  4910-06-M 

Maritime  Administration 

Identification  of  American  Market 
Capacity  for  Marine  Hull  Insurance 

On  June  20, 1988,  the  Maritime 


Administration  (MARAD)  published  in 
the  Federal  Register  a  final  rule  to 
govern  the  placement  of  marine  hull 
insurance  on  subsubized  and  Title  XI 
program  vessels  (53  FR  23112).  This  rule 
is  effective  July  20, 1988.  Section  249.9  of 
the  rule  requires  that  the  American 
market  be  given  an  opportunity  to 
compete  for  the  placement  of  marine 
hull  insurance  on  each  vessel.  If  less 
than  50%  of  the  placement  is  made  in  the 
American  market,  the  owner  or  broker 
must  certify  that  50%  or  75%  of  the 
American  market  (measured  in  terms  of 
capacity)  were  offered  the  risk. 

This  procedure  requires  MARAD  to 
identify  all  qualified  American 
underwriters  and  their  respective 
capacities,  and  to  make  such 
information  available  to  vessels  owners 
and  brokers.  The  purpose  of  this  notice 
is  to  solicit  such  information  from 
American  underwriters,  which  MARAD 
intends  to  do  annually.  The  list  prepared 
as  a  result  of  this  notice  will  be 
distributed  to  owners  and  brokers  prior 
to  renewal  of  insurance. 

All  underwriters  licensed  to  do 
business  in  a  state,  and  having  at  least  a 
B  Security  rating  as  pubhshed  in  the 
latest  edition  of  A.M.  Best's  Insurance 
Reports,  and  who  wish  to  be  included  in 
MARAD's  list  of  American  market 
capacity  must  advise  MARAD  of  their 
per  risk  capacity  to  write  marine  hull 
insurance.  They  must  state  separately, 
per  risk  capacity  for  blue  water  and  non 
blue  water  vessels.  In  addition,  if  there 
are  any  other  capacity  limits  which  only 
apply  to  certain  types  of  vessel/rigs, 
such  limits  must  also  be  stated 
separately. 

For  purposes  of  determining  American 
market  capacity,  the  American  Hull 
Syndicate  and  its  member  companies 
are  to  be  treated  separately,  provided 
fhey  remain  able  to  write  independently. 
Therefore,  MARAD  expects  that  the 
Syndicate  members  will  individually 
submit  their  capacity  to  write 
independently. 

Responses  to  this  notice  must  be  sent 
to  the  Secretary,  Maritime 
Administration,  Room  7300,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Responses 
must  be  received  by  close  of  business  on 
September  16, 1988. 

Dated:  )uly  28. 1988. 
)ames  E.  Saari, 

Secretary.  Maritime  Administration. 
|FR  Doc.  88-17373  Filed  8-1-88;  8:45  am] 
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DEPARTMEMT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Sulimitted  to  0MB  for 
Review 

Date:  July  27. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  of 
Clearance  OfHcer  listed.  Comments 
regarding  this  infromation  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0227. 

Form  Number  6251. 

Type  of  Review:  Revision. 

Title:  Alternative  Minimum  Tax- 
Individuals. 

Description:  Form  6251  is  used  by 
individuals  having  adjustments  or  tax 
preference  items  or  a  taxable  income 
above  certain  exemption  amounts 
together  with  credits  against  their 
regular  tax.  The  form  provides  a 
computation  of  the  alternative  minimum 
tax  which  is  added  to  tax  liability.  The 
information  is  needed  to  see  whether 
taxpayers  are  complying  with  the  law. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1.025,145. 

Estimated  Burden  of  Hours  Per 
Response:  50  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
938,603  hours. 

OMB  Number  1545-0890. 

Form  Number:  1120-A. 

Type  of  Review:  Revision 

Title:  U.S.  Corporation  Short-Form 
Income  Tax  Return. 

Description:  Form  1120-A  is  used  by 
small  corporations,  those  with  less  than 
$250,000  of  income  and  assets,  to 
compute  their  taxable  income  and  their 
tax  liability.  The  IRS  uses  Form  1120-A 
to  determine  whether  corporations  have 
correctly  computed  their  tax  liability. 

Respondents:  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
239,255. 

Estimated  Burden  of  Hours  Per 
Response:  5  hours  and  25  minutes. 

Frequency  of  Response:  Annually. 


Estimated  Total  Reporting  Burden: 
1,297,622  hours. 

OMB  Number  1 545-1002. 

Form  Number  8621 

Type  of  Review:  Revision 

Title:  Return  by  a  Shareholder  of  a 
Passive  Foreign  Investment  Company  or 
Qualified  Electing  Fund. 

Description:  Form  8621  is  used  by 
shareholders  of  foreign  investment 
companies  to  report  income,  make  an 
election  to  extend  the  time  for  payment 
of  tax,  and  to  pay  an  additional  tax  and 
interest  amount.  The  IRS  uses  Form  8621 
to  determine  if  these  shareholders  have 
correctly  reported  amounts  in  income, 
made  the  election  correctly,  and  have 
properly  computed  the  additional  tax 
and  interest  amount. 

Estimated  Number  of  Respondents: 
7,500. 

Estimated  Burden  of  Hours  Per 
Response:  1  hour  and  44  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
12,964  hours. 

Clearrance  Officer:  Carrick  Shear 
(202)  535-4297,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-17375  Filed  8-1-88:  8:45  am) 
BIUJHG  COOE  4t10-2S-M 


VETERANS  ADIMINiSTRATION 
Agency  Form  Under  OMB  Review 

agency:  Veterans  Administration. 
action:  Notice. 

SUMIMARY:  The  Veterans  Administration 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form.  (2)  the  title  of  the  form,  (3)  the 
agency  form  number,  if  applicable,  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  filled  out,  (6) 
who  will  be  required  or  asked  to  report, 
(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h)  of  Pub.  L  96-511  applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner,  Department  of 


Veterans  Benefits  (203C),  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503,  (202)  395-7316. 

DATES:  Comments  on  the  information 
should  be  directed  to  the  OMB  Desk 
Office  within  30  days  of  this  notice. 

Dated:  July  18, 1988. 

By  direction  of  the  Administrator. 
Frank  E.  Lalley, 

Director.  Office  of  Information  Management 
and  Statistics. 

Revision 

1.  Department  of  Veterans  Benefits. 

2.  Designation  of  Beneficiary. 

3.  VA  Form  29-336. 

4.  This  form  is  used  by  the  insured  to 
designate  a  beneficiary  and  select  an 
optional  settlement  to  be  used  when  the 
insurance  matures  by  death.  The 
information  is  required  to  determine  the 
claimant's  eligibilty  to  receive  the 
proceeds. 

6.  Individuals  and  households. 

7.  83,500  responses. 
8. 13,917  hours. 

9.  Not  applicable. 

[FR  Doc.  88-17325  Filed  8-1-88:  8:45  am| 

BILLING  CODE  n2IMi1-ll 


Advisory  Committee  on  Native 
American  Veterans;  Reestablistiment 

In  accordance  wtih  the  provisions  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92-463,  the  Administrator  of 
Veterans  Affairs  gives  notice  that  the 
Advisory  Committee  on  Native 
American  Veterans,  estabished  by  Pub. 
L.  99-272  and  extended  by  Pub.  L.  100- 
322,  has  been  reestablished  for  one  year, 
from  July  7, 1988,  to  July  6, 1989. 

The  committee  will  examine  and 
evaluate  programs  and  activities  of  the 
Veterans  Administration  with  respect  to 
the  needs  of  veterans  who  are  Native 
Americans,  including  American  Indians, 
Alaska  Natives,  and  Native  Hawaiians. 
They  will  assess  the  needs  of  the  Native 
Americans  with  respect  to  health  care, 
rehabilitation,  readjustment  counseling, 
outreach  services,  and  other  benefits 
and  services  under  programs 
administered  by  the  Veterans 
Administration.  The  committee  will  be 
composed  of  representatives  from  the 
Department  of  Labor,  Department  of 
Interior,  Veterans  Administration,  as 
well  as  members  of  the  general  public 
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who  represent  American  Indians. 
Alaska  Natives,  and  Native  Hawaiians. 

Comments  of  interested  persons 
concerning  the  reestablishment  of  the 
Committee  may  be  submitted  to  John 
Fulton,  Committee  Manager.  Veterans 
Administration,  810  Vermont  Avenue 
NW..  Washington.  DC  20420. 

Dated:  July  25. 1988. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
|FR  Doc.  88-17327  Filed  8-1-88;  8;45  am] 
BILUNG  CODE  8320-01-M 


Voluntary  Service  National  Advisory 
Committee;  IMeeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L  92-463  that  the 


annual  meeting  of  the  Veterans 
Administration  Voluntary  Service 
National  Advisory  Committee, 
comprised  of  56  national  voluntary 
organizations,  will  be  held  at  the 
Albuquerque  Hilton  Hotel,  Albuquerque, 
New  Mexico,  on  October  27  through 
October  30, 1988. 

Registration  of  the  conferees  and 
orientation  of  new  committee  members 
will  be  held  beginning  at  1  p.m.  on 
October  27. 1988.  The  committee  will 
officially  convene  with  the  Opening 
Session  at  9  a.m..  October  28, 198a  and 
will  conclude  at  12  noon,  October  30, 
1988. 

The  purposes  of  the  meeting  are  to 
instruct  committee  members  and 
organization  officials  of  the  obligations 
they  have  accepted  for  volunteer 
recruitment,  communications  and 


program  interpretation,  and  to  seek  the 
advice  of  the  committee  in  further 
developing  volunteer  participation  in  the 
care  and  treatment  of  veteran  patients 
throughout  the  agency's  nationwide 
medical  program. 

For  further  information  contact  Mr. 
Edward  F.  Rose,  Director,  Voluntary 
Service  (135),  Veterans  Administration, 
810  Vermont  Avenue  NW.,  Washington, 
DC  20420,  Telephone  (202)  233-4110. 

Dated:  July  25.  198a 

By  direction  of  the  Administrator. 
Rosa  Ntatia  Fontanez, 
Committee  Management  Officer. 
|FR  Doc.  88-17326  Filed  8-1-88:  8:45  am| 
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Sunshine  Act  Meetings 
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This  section   of  the   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b{e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  53  FR  27103. 

Monday,  {uly  18. 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  2:00  p.m.  (eastern  time] 

Tuesday.  July  26. 1988. 

CHANGE  IN  THE  MEETING:  The  meeting 

has  been  cancelled. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart, 
Executive  Officer.  Executive  Secretariat. 
(202)  634-6748, 

Date:  July  25. 1988. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 

(FR  Doc.  88-17394  Filed  7-29-88:  9:40  am) 

BILLING  CODE  67S0-06-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

July  28. 1988, 

TIME  AND  date:  10:00  a,m,.  Thursday. 

August  4, 1988. 

place:  Room  600, 1730  K  Street  NW.. 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  U.S.  Steel  Mining  Co..  Inc..  Docket  Nos. 
PENN  87-37,  etc.  (Issues  include  whether  the 
Administrative  Law  Judge  erred  in 
concluding  that  the  operator  violated  30  CfR 
75.601.  dealing  with  identification  of 
disconnecting  devices.) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d), 
CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen.  (202)  653-5629 
or  (202)  566-2673  for  TDD  Relay, 

Jean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc.  88-17443  Filed  7-29-88:  1:42  pm| 
BILUNG  CODE  C/SS-OI-M 


NUCLEAR  REGULATORY  COMMISSION: 

DATE:  Weeks  of  August  1.  8. 15,  and  22. 

1988. 

PLACE:  Commissioners*  Conference 

Room,  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  1 

Wednesday,  August  3 

2:00  p.m. 
Briefing  by  NUMARC  on  Plant 
Maintenance  (Public  Meeting) 

Thursday.  .August  4 

2:00  p.m. 
Briefing  on  the  Status  of  Sequoyah  I  (Public 
Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Revision  of  the  ECCS  Rule  Contained  in 
Appendix  K  and  §  50.46  of  10  CFR  50 
(Final  Rule) 

b.  Allocation  Between  Commission  and 
Illinois  of  Regulatory  Authority  Over 
West  Chicago  Waste  Materials 

c.  Licensing  Board  Decision  on  Senior 
Reactor  Operator  License  for  David  W. 
Held 

Friday.  August  5 

10.00  a.m. 
Briefing  on  Status  of  Efforts  to  Enhance 
Safety  of  Users  of  By-Product  Materials 
(Public  Meeting) 
2:00  p.m. 
Briefing  on  Individual  Plant  Examinations 
Generic  Letter  (Public  Meeting) 

Week  of  August  8 — ^Tentative 

Tuesday.  August  9 

10:00  a.m. 
Briefing  on  Status  of  Agreements  with 
OSHA,  EPA  and  FEMA  Concerning 
Jurisdiction  Over  Non-Radiological 
Hazards  (Public  Meeting) 

2:00  p.m. 
Briefing  on  Key  Licensing  Issues 
Associated  with  DOE  Sponsored 
Advanced  Reactor  Designs  (Public 
Meeting) 

Wednesday.  August  10 

10:00  a.m. 
Briefing  on  Current  Status  of  Nuclear 
Materials  Transportation  (F*ublic 
Meeting) 

Thursday.  August  11 

10:00  a.m. 
Briefing  on  Status,  Results,  and 

Implementation  of  B&W  Reassessment 
(Public  Meeting) 
2:00  p.m. 
Briefing  on  Standardization  of  Advanced 
Reactor  Designs  (Public  Meeting) 


3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  August  15 — Tentative 

Monday.  August  15 

2:00  p.m. 
Briefing  on  Center  for  Nuclear  Waste 
Regulatory  Analysis  (CNWRA)  (Public 
Meeting) 

Tuesday.  August  16 

2:00  p.m. 
Briefing  on  Maintenance  Workshop  (Public 
Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  August  22 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  22. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  dale. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (301)  492-0292, 

CONTACT  PERSON  FOR  MORE 

information:  William  Hill  (301)  492- 

1661, 

William  M.  Hill,  Jr,, 

Office  of  the  Secretary. 
July  28,  1988. 

[FR  Doc.  68-17463  Filed  7-29-88;  3:13  pm| 

BILLING  CODE  7S90-01-M 

securities  and  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  (To  be 

published). 

STATUS:  Closed  meeting. 

PLACE:  450  5th  Street,  NW..  Washington. 

DC, 

DATE  PREVIOUSLY  ANNOUNCED:  July  26, 

1988, 

CHANGE  IN  THE  MEETING:  Additional 

item. 

The  following  additional  item  v/ill  be 
considered  at  a  closed  meeting 
scheduled  for  Tuesday.  August  2. 1988, 
at  10:00  a,m,: 

Opinion, 

Commissioner  Cox.  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changed. 
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At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Patrick 
Daugherty  at  (202)  272-3077. 
lonathan  G.  Katz. 
Secretary. 
July  27, 1988. 

[FR  Doc  88-17383  Filed  7-29-88:  8:47  am) 

BtLUNG  CODE  t010-01-M 


29114 


Corrections 


This  section  of  the  FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761 
{OPTS-62053A;  FLR  3369-2] 

Polychlorinated  Biphenyls;  Exclusions, 
Exemptions  and  Use  Authorizations 

Correction 

In  rule  document  88-14291  beginning 
on  page  24206  in  the  issue  of  Monday, 


Federal   Register 

Vol.  53,  No.  148 
Tuesday,  August  2,  1988 


June  27, 1988,  make  the  following 
correction: 

On  page  24212,  in  the  third  column,  in 
the  second  complete  paragraph,  in  the 
17th  line,  after  "(A),"  insert  "(B),". 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-0030-08-4332-09] 

Proposed  Change  in  Wilderness 
Suitability  Recommendation;  Colorado 

Correction 

In  notice  document  88-16264 
appearing  on  page  27403  in  the  issue  of 
Wednesday,  July  20, 1988,  make  the 
following  correction: 

In  the  second  column,  under  DATE:,  in 


the  second  line,  "August  9, 1988"  should 
read  "August  19, 1988". 

BILLING  CODE  1505-01-O 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-08-4212-22] 

Filing  of  Plats  of  Survey;  Nevada 

Correction 

In  notice  document  88-15774  beginning 
on  page  26680  in  the  issue  of  Thursday. 
July  14, 1988,  make  the  following 
corrections: 

On  page  26681,  in  the  third  column, 
under  T.  12  N.,  R.  68  E..  in  Sec.  15, 
"SEi/iSVV  should  read  "SEV4SEy4". 
Also,  in  Sec.  23,  in  the  second  line, 
"WV2NEV4"  should  read  "W'/zNW'A". 

BILLING  CODE  1505-01-O 


A  G 


1988 


UMI 


Tuesday 
August  2,  1988 


Part  II 


Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1926 

Crane  or  Derrick  Suspended  Personnel 

Platforms;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Docket  No.  S-409] 

Crane  or  Derrick  Suspended  Personnel 
Platforms 

agency:  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor. 
ACTION:  Final  rule. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  hereby 
amends  its  Construction  Standards  for 
Cranes  and  Derricks,  29  CFR  1926.550, 
by  adding  a  new  paragraph  (g)  to 
prohibit  the  use  of  cranes  or  derricks  to 
hoist  personnel  except  in  the  situation 
where  no  safe  alternative  is  possible, 
and  as  long  as  the  requirements  for  such 
hoisting  set  out  in  paragraph  (g]  are 
satisfied.  OSHA  initiated  this 
rulemaking  action  to  establish  clearly 
the  conditions  under  which  employees 
on  personnel  platforms  may  be  hoisted 
by  cranes  or  derricks,  and  to  insure  that 
this  information  is  readily  available  to 
employers.  The  intended  effect  of  this 
regulation  is  to  increase  safety  for 
workers. 

EFFECTIVE  DATE:  October  3, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Foster,  Occupational  Safety 
and  Health  Administration,  Office  of 
Information  and  Consumer  Affairs, 
Room  N-3637,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.. 
Washington,  DC  20210,  Telephone:  (202) 
523-8148. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Congress  amended  the  Contract  Work 
Hours  Standards  Act  (40  U.S.C.  327  et 
seq.]  in  1909  by  adding  a  new  section 
107  (40  U.S.C.  333)  to  provide  employees 
in  the  construction  industry  with  a  safer 
work  environment  and  to  reduce  the 
frequency  and  severity  of  construction 
accidents  and  injuries.  The  amendment, 
commonly  known  as  the  Construction 
Safety  Act  (CSA),  significantly 
strengthened  employee  protection  by 
providing  occupational  safety  and 
health  standards  for  employees  of  the 
building  trades  and  construction 
industry  in  Federal  and  federally 
financed  or  federally  assisted 
construction  projects. 

The  Occupational  Safely  and  Health 
Act  of  1970  (29  U.S.C.  650  et  seq.]. 
expanded  coverage  to  virtually  all 
employments,  and  authorized  the 
Secretary  of  L,abor  to  adopt  established 


Federal  standards  issued  under  other 
statutes,  including  the  CSA,  as 
occupational  safety  and  health 
standards.  Accordingly,  the  Secretary 
adopted  the  construction  standards 
issued  under  the  CSA  as  OSHA 
standards  on  May  29, 1971  (36  FR  10466) 
and  redesignated  these  rules  as  29  CFR 
Part  1926  on  December  30, 1971  (36  FR 
25232).  The  standard  entitled  "Cranes 
and  Derricks,"  §  1926.550,  was  adopted 
as  an  OSHA  standard  in  Subpart  N  of 
Part  1926  as  part  of  this  process. 

Paragraph  (b)(2)  of  §  1926.550  requires 
employers  to  ensure  that  their  crawler, 
locomotive  and  truck  crane  operations 
meet  the  applicable  requirements  in  the 
American  National  Standards  Institute 
(ANSI)  standard  B30.5-1968,  "Safety 
Code  for  Crawler,  Locomotive  and 
Truck  Cranes."  Section  5-3.2.3(e)  of 
ANSI  B30.5-1968  provides  that  "the 
operator  shall  hoist,  lower,  swing,  or 
travel  while  anyone  is  on  the  load  or 
hook."  Section  5-3.2.1.4(r)  of  the  most 
recent  ANSI  edition  (1982)  retains  the 
ban  on  riding  a  bare  hook  or  a  load  of 
material. 

A  similar  requirement  appears  in 
section  6-3.3.3  of  ANSI  B30.6-1984, 
"Safety  Code  for  Derricks,"  which 
requires  that  "the  operator  shall  not 
hoist,  lower,  or  swing  while  anyone  is 
on  the  load  or  hook." 

Ever  since  OSHA  first  adopted  the 
CSA  standards,  the  construction 
industry  has  expressed  concern  as  to  the 
application  of  the  above-described 
provisions,  particularly  with  regard  to 
whether  they  should  be  interpreted  to 
prohibit  the  hoisting  of  personnel 
platforms,  sometimes  also  known  as 
man  baskets  or  man-skip  boxes,  by 
cranes  and  derricks.  OSHA's  approach 
to  this  question  can  best  be  understood 
by  examining  the  chronology  of  this 
rulemaking. 

In  1972,  a  group  of  Florida  contractors 
requested  that  OSHA  clarify  the 
meaning  of  the  §  1926.550(b)(2)  ban  on 
"riding  the  hook."  OSHA  responded 
that,  where  there  were  no  other 
practical  alternative  means  of 
transporting  employees,  no  citations 
would  be  issued  under  §  1926.550(b)(2) 
provided  that  employers  took  specified 
measures  to  safeguard  hoisted 
employees  (Ex.  2-1). 

In  1973,  OSHA  received  an  ANSI  B30 
Committee  interpretation  of  ANSI  B30.5. 
section  5-3.2.3(e).  ANSI  interpreted  the 
section  as  referring  to  the  hoisting  of 
employees  on  the  hook  itself  or  on 
normal  material  loads,  such  as  beams, 
girders  or  concrete  buckets.  The 
committee  further  stated  its  view  that  a 
specially  designed  scale  box  or  other 
guarded  platform  for  personnel  that  was 
attached  to  the  crane  hook  was 


permissible  under  controlled  conditions 
(Ex.  2-2). 

Also  in  1973,  the  Boeing  Corporation 
applied  to  OSHA  for  a  variance  from  the 
application  of  §  1926.550(b)(2)  to  its 
personnel  hoisting  operations.  OSHA 
determined  that  Boeing  did  not  need  a 
variance  because  Boeing's  specially 
designed  suspended  work  platform  was 
not  a  "load."  OSHA  further  stated  that 
riding  and  working  on  these  platforms 
while  using  a  lifebelt-lifeline  system  did 
not  constitute  riding  the  hook  (Ex.  2-3). 

In  December  1973,  the  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH)  appointed  an  informal 
subgroup  to  examine  this  issue,  to 
evaluate  the  need  for  regulatory  action, 
and  to  make  recommendations  to  the 
full  committee. 

On  July  30-31. 1974,  the  ACCSH 
subgroup  held  a  public  meeting  in  which 
interested  parties  were  invited  to 
participate  (Ex.  2-4).  The  ACCSH 
subgroup  reviewed  the  comments 
received,  along  with  data  developed  by 
the  subgroup,  and  prepared 
recommendations  for  consideration  by 
the  full  committee.  On  October  30-31, 
1974,  the  Advisory  Committee  voted  to 
recommend  that  OSHA  initiate 
rulemaking  to  regulate  employee 
hoisting  operations.  (Ex.  2-5). 

Since  1975,  OSHA  has  issued  four 
interpretations  which  provided 
guidelines  for  the  use  of  crane 
suspended  work  platforms  (Exs.  2-6,  2- 
7,  2-8  and  2-9).  On  October  8, 1981.  the 
provisions  of  these  guidelines  were 
incorporated  into  OSHA  Instruction 
STD  1-11. 2A.  (Ex.  2-10).  That 
instruction,  in  turn,  was  replaced  by 
OSHA  Instruction  STD  1-11 .2B  on 
August8, 1983  (Ex.  2-11). 

Despite  the  issuance  of  these 
guidelines,  there  have  been  persistent 
questions  about  the  required  equipment 
and  procedures,  and  a  rising  toll  of 
fatalities  and  injuries  among  hoisted 
employees.  In  particular,  OSHA  is 
concerned  that  those  guidelines,  since 
they  are  generally  available  only  to 
compliance  officers,  are  not  known  to 
employers  who  might  be  hoisting 
personnel.  Therefore,  employers  might 
learn  about  the  approved  procedures 
only  after  an  inspection  or  accident 
investigation  has  taken  place. 

OSHA  determined  that  these 
administrative  interpretations  of 
§  1926.550(b)  have  not  provided 
adequate  guidance  for  employers  or 
protection  for  workers.  OSHA  initiated 
this  rulemaking  action  to  establish 
clearly  the  conditions  under  which 
employees  on  personnel  platforms  may 
be  hoisted  by  cranes  or  derricks,  and  to 
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insure  thai  this  information  is  readily 
available  to  employers. 

Accordingly.  OSHA  developed  a  draft 
proposed  rule,  which  incorporated  the 
best  available  information  on  feasible 
equipment  and  work  practices,  language 
from  an  adopted  but  then  unpublished 
revision  of  ANSI  B30.5,  and  a  draft  ANSI 
AlO.28  "Crane  or  Derrick  Suspended 
Work  Platforms."  which  had  not  yet 
been  adopted  by  ANSI  (Exs.  2-14  and  2- 
15).  The  draft  OSHA  proposal  was 
discussed  by  ACCSH  on  May  23  and  24. 
1983  (Ex.  2-12).  The  recommendations  of 
ACCSH  were  substantially  the  same  as 
those  received  by  OSHA  in  1974.  and 
are  discussed  in  the  preamble  in 
conjunction  with  the  appropriate 
provisions.  In  addition  to  the  ACCSH 
review,  OSHA  distributed  drafts  of  the 
proposal  to  interested  parties.  The 
Agency  received  30  comments,  which 
diverged  substantially  regarding  the 
limits  to  be  placed  on  personnel 
hoisting.  On  October  31, 1983.  ANSI 
formally  issued  its  revised  B30.5,  in 
which  section  5-3.2.2  provided 
guidelines  for  personnel  hoisting. 

On  February  17. 1984,  OSHA  issued  a 
notice  of  proposed  rulemaking  (NPR)  (49 
FR  6280).  The  Agency  proposed  adding  a 
new  paragraph  (g),  regulating  the  use  of 
crane  or  derrick  hoisted  personnel 
f  latforms,  to  29  CFR  1926.550,  "Cranes 
and  derricks."  The  NPR  established  a 
sixty  day  period,  which  ended  April  17, 
1984.  for  submission  of  written 
comments.  The  comments  received 
raised  a  number  of  important  issues  and 
included  a  hearing  request.  As  discussed 
below,  commenters  were  particularly 
concerned  with  the  proposed  scope  and 
application  of  the  standard,  equipment 
safety  factors,  anti-two-blocking 
precautions  and  testing  requirements. 
On  lune  20, 1984,  OSHA  announced 
that  it  would  convene  an  informal  public 
hearing  on  September  11, 1984,  and 
extended  the  period  for  submitting 
testimony,  documentary  evidence  and 
additional  comments  until  August  10, 
1984  (49  FR  25248).  On  luly  26, 1984,  the 
Agency  rescheduled  the  hearings  to 
begin  on  September  18, 1984  (49  FR 
30077).  The  hearings  were  held  on 
September  1&-19, 1984,  with 
Administrative  Law  Judge  Leonard  N. 
Lawrence  presiding.  At  the  close  of  the 
hearings.  Judge  Lawrence  set  a  period, 
ending  November  7, 1984,  for  the 
submission  of  additional  comments  and 
information.  On  January  25, 1985.  Judge 
Lawrence  certified  the  hearing  transcript 
and  related  submissions,  closing  the 
record  for  this  proceeding. 

OS!  lA  received  92  comments  in 
response  to  its  NPR  and  he.Mring  notices. 
A  wide  range  of  employees,  businesses, 
labor  unions,  trade  associations,  state 


governments  and  other  interested 
parties  contributed  to  the  development 
of  this  record.  OSHA  appreciates  the 
efforts  interested  parties  have  made  to 
help  develop  a  rulemaking  record  which 
would  provide  a  sound  basis  for  the 
promulgation  of  a  final  rule. 

Based  on  its  review  of  the  record. 
OSHA  has  determined  that  hoisting  with 
crane  or  derrick  suspended  personnel 
platforms  constitutes  a  significant 
hazard  to  hoisted  employees,  and  that  it 
will  not  be  permitted  unless 
conventional  means  of  transporting 
employees  are  not  feasible,  or  unless 
they  present  greater  hazards.  OSHA  has 
determined  that  compliance  with  the 
provisions  of  this  standard  will  provide 
the  best  available  protection  for  hoisted 
personnel,  in  those  limited  situations 
where  personnel  hoisting  is  necessary. 
Employees  who  are  hoisted  in  crane, 
or  derrick  suspended  personnel 
platforms  are  exposed  to  several  serious 
hazards,  including  being  spilled  from  the 
platform  or  having  the  platform  dropped 
while  they  are  on  board.  These  hazards, 
whether  caused  by  mechanical  failures 
or  human  errors,  can  result  in  fatalities 
and  crippling  injuries  to  the  hoisted 
personnel.  Those  same  hazards  would 
simply  cause  inconvenience  and 
monetary  loss  when  construction 
materials  are  spilled  or  dropped. 

As  the  accident  reports  presented 
below  indicate,  many  things  can  go 
wrong  in  a  personnel  hoisting  operation. 
For  example,  "two-blocking,"  one  of  the 
most  serious  and  commonly  experienced 
hazards,  occurs  when  a  crane  operator 
who  is  adjusting  the  elevation  of  a 
platform  or  the  length  of  the  crane  boom 
causes  the  load  block  on  the  load  line  to 
contact  the  boom  tip.  thereby  severing 
the  load  line  and  dropping  the  platform 
to  the  ground.  Employees  can  also  be 
injured  or  killed  when  a  crane  tips  due 
to  inadequate  stabilization;  when  they 
ride  the  hook  or  a  material  load 
attached  to  a  hook;  when  employers 
improperly  select,  assemble  and 
maintain  their  cranes,  derricks  and 
personnel  platforms;  when  the  position 
of  the  platform  or  its  occupants  shifts 
suddenly:  and  when  the  platform  is 
overloaded.  Overloading,  in  particular, 
results  when  a  crane  attempts  to  hoist  a 
weight  which  exceeds  either  the  stated  ^ 
capacity  of  the  crane  or  the  crane  ; 

capacity  as  limited  by  worksite 
conditions. 

OSHA  determined,  in  the  course  of 
preparing  the  regulatory  analysis  for  this 
rulemaking,  that  accidents  resulting 
from  the  use  of  cranes  or  derricks  to 
hoist  personnel  result  in  approximately 
63  injuries  annually.  Of  those  injuries, 
approximately  15  are  fatal,  and  at  least 
seven  result  in  total  disability. 


OSHA  believes  that  the  primary  cause 
of  non-compliance  is  the  lack  of  clear 
regulatory  language  in  Subpart  N  of  29 
CFR  Part  1926.  In  particular,  existing 
§  1926.550(b)(2)  provides  no  direct 
regulatory  guidance.  It  simply 
incorporates  ANSI  B30.5-1968  by 
reference.  Therefore,  under  the  current 
regulations,  employers  are  expected  to 
obtain  and  read  an  ANSI  document 
which,  as  stated  above,  has  been 
superseded,  and  determine  from  it  the 
procedures  for  personnel  hoisting.  In 
view  of  this  situation,  it  is  easy  to  see 
why,  despite  OSHA's  adoption  of  the 
ANSI  ban  on  riding  the  load,  so  many 
employees  continue  to  ride  the  load  and 
are  killed  or  injured  each  year  while 
doing  so.  Because  of  this  problem  of 
outdated  ANSI  Standards.  OSHA  has 
avoided  the  use  of  incorporation  by 
reference  whenever  possible  in  recent 
years,  and  has  attempted  to  include  all 
relevant  provisions  within  the  regulatory 
text. 

The  text  of  the  current  directive,  the 
proposed  rule  and  the  final  rule  are  ver>' 
similar.  OSHA  has  found,  however,  that 
many  employers  are  unaware  of  or 
simply  do  not  follow  the  interpretations 
and  guidelines  in  OSHA's  directive  on 
§  1926.550(b).  Therefore,  in  order  to 
protect  employees  who  must  be  hoisted 
on  personnel  platforms,  the  Agency  is 
promulgating  this  standard  to  eliminate 
any  uncertainty  about  what  is  required. 
OSHA  expects  that  employers  will 
comply  with  the  requirements  of 
paragraph  (g)  of  §  1926.550.  and  that 
compliance  will  prevent  most  of  the 
fatalities  and  injuries  which  have  been 
experienced  under  the  existing 
standard.  In  addition.  OSHA  anticipates 
that  compliance  with  this  new  standard 
will  reduce  the  number  of  injuries  and 
fatalities  among  employees  who  might 
otherwise  be  assigned  to  construct,  use, 
and  disassemble  scaffolds,  or  other 
"conventional"  means  of  access,  in 
workplace  situations  which  would 
expose  these  employees  to  greater 
hazards  than  would  be  involved  with 
the  use  of  crane  or  derrick  suspended 
platforms. 

OSHA  has  determined,  through  its 
regulatory  impact  analysis,  that  the 
number  of  employees  exposed  to  the 
hazards  of  personnel  hoisting  is 
relatively  small.  However,  the  injuries 
which  can  result  from  accidents 
occurring  during  personnel  hoisting  arc 
usually  very  severe.  A  review  of  some 
hoisting  accidents  illustrates  the 
magnitude  of  the  danger  to  which 
employees  are  exposed. 

An  accident  in  Cheyenne.  Wyoming 
(1973)  resulted  in  two  deaths  when  a 
telescoping  boom  severed  the  load  line. 
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Those  deaths  would  have  been  averted 
if  the  employees  in  the  platform  had 
been  wearing  safety  belts  and  lanyards 
attached  to  a  lifeline  secured  to  the 
boom  tip,  or  if  the  crane  had  been 
equipped  with  a  positive  acting  anti- 
two-blocking  device.  The  operator, 
while  experienced  in  operating  cranes, 
was  not  familiar  with  the  specific 
machine  being  used,  nor  with  the 
hoisting  operation  during  which  the 
accident  occurred.  OSHA  has  found  that 
even  crane  operators  who  are  well 
acquainted  with  telescoping  boom 
cranes  have  had  problems  when 
working  with  this  equipment  in  new 
locations  and  in  unfamiliar 
surroundings. 

In  Kansas  City  (1972),  a  structural 
framework  carrying  five  men  and  a 
significant  amount  of  material  and 
equipment  fell  to  the  ground  when  an 
outrigger  of  the  crane  failed.  The  total 
weight  was  reported  to  be  only  have  the 
rated  capacity  of  the  crane  when 
boomed  out  to  the  work  location,  but  the 
outrigger  broke  loose  from  its  mounting 
and  the  boom  collapsed  before  it 
reached  the  intended  radius.  Failures  of 
this  nature  point  out  the  need  for  exact 
knowledge  of  crane  or  derrick  stability, 
and  the  need  for  careful  inspection  and 
testing  of  such  machinery  prior  to  its  use 
for  hoisting  employees. 

In  Chicago  (19B1).  five  employees 
were  killed  and  a  sixth  employee  was 
serioosly  injured  when  a  )ob-built 
personnel  basket  fell  100  feet  The 
employees  were  being  hoisted  by  a 
mobile  crane  to  a  work  station  atop  a 
tower  crane  being  assembled  on  the  site. 
The  metal  framework  at  the  top  of  the 
cage,  to  which  the  hoisting  rope  was 
attached,  separated,  causing  the 
platform  and  its  occupants  to  fall.  The 
implementation  of  the  specific  design 
criteria  and  inspection  and  testing 
requirements  in  the  final  rule  should 
prevent  such  accidents  caused  by 
structural  failure. 

In  Tampa,  Florida  (1963),  four  men  on 
a  personnel  platform  were  killed  in  an 
accident  at  Tampa  Stadium  when  they 
were  being  raised  by  a  crane  to  a  work 
station  135  feet  above  the  ground  at  the 
top  of  the  stadium.  When  the  platform 
reached  130  feet,  the  boom  of  the  crane 
fell  and  the  men  in  the  platform  fell  with 
it.  The  Agency  believes  the 
implementation  of  inspection  and  testing 
requirements  should  prevent  these  types 
of  accidents. 

OSHA  has  carefully  developed  and 
reviewed  the  record  for  this  rulemaking 
to  ensure  that  the  standard,  as 
promulgated,  is  based  on  substantial 
evidence.  OSHA  has  determined,  based 
on  the  record,  that  crane  and  derrick 
personnel  hoisting  poses  significant 


risks  for  affected  employees,  even  when 
employers  comply  with  the  final  rule, 
and,  therefore,  prohibits  personnel 
hoisting  except  where  there  is  no 
feasible  safe  alternative.  Tlie  new 
provisions  in  paragraph  (g)  of  S  1926.550 
provide  criteria  for  equipment  and  work 
practices  that  will  enable  those 
employers  who  have  no  safe  alternative 
means  of  transporting  employees  to  or 
supporting  them  at  their  workplace,  to 
hoist  personnel  as  safely  as  possible. 

OSHA  has  determined  that  personnel 
hoisting  operations  for  which  there  is  no 
safe  alternative  and  which  comply  with 
paragraph  (g)  will  protect  workers  from 
the  kind  of  accidents  that  resulted  in 
most  of  the  fatalities  and  crippling 
injuries  which  occurred  under  the 
existing  crane  and  derrick  regulations; 
from  most  of  the  fatalities  and  injuries 
which  occurred  when  employees  in- 
appropriately used  scaffolds  or  other 
"conventional"  means  of  access;  and 
from  virtually  all  of  the  fatalities  and 
injuries  which  have  occurred  when 
employees  rode  the  hook  or  load.  The 
Agency  beUeves  that  although 
compliance  with  these  regulations  will 
lessen  the  potential  for  fatalities  and 
serious  injuries,  it  will  not  totally 
eliminate  accidents  related  to  the  use  of 
crane  or  derrick  suspended  personnel 
platforms.  The  Agency  concludes  that 
this  type  of  operation  is  inherently 
dangerous  and  must  only  be  used  as  a 
last  resort.  OSHA  notes  that  three  states 
(Maryland,  Washington  and  California) 
Kvith  stringent  personnel  platform 
regulations  were  reported  by  )ACA  (Ex. 
5-2,  p.  4-13)  as  having  had  no  personnel 
platform  accidents  for  at  least  five 
years.  While  the  Agency  believes  this 
sample  is  too  small  to  represent  or 
predict  national  experience,  OSHA 
observes  that  the  three  state  standards 
in  question  would  tend  to  minimize 
accidents  because  of  the  tight  limits  on 
the  circumstances  where  personnel 
platfomu  may  be  used. 

II.  Summary  and  Explanation  of  the 
Final  Rule 

OSHA  requested  comments  on  ten 
specific  issues  in  the  preamble  of  the 
proposed  standard  (49  FR  6282-6284). 
All  these  issues  are  addressed  in 
conjunction  with  the  appropriate 
provisions  of  this  final  rule. 

Paragraph  (g)(1)  presents  the  scope 
and  application  of  the  final  rule.  OSHA 
identified  this  subject  as  a  matter  of 
special  concern  in  Issue  1  in  the 
preamble  of  the  proposal.  This 
paragraph  has  been  revised  extensively 
in  order  to  simplify  the  language  and 
clarify  OSHA's  regulatory  intent. 
Several  changes  were  made  in  response 


to  public  comment  or  as  clarifications, 
as  discussed  below. 

As  a  matter  of  clarification,  the 
Agency  has  revised  this  provision  to 
indicate  that  paragraph  (g)  covers  not 
only  the  hoisting  of  the  personnel 
platform,  but  the  design,  construction, 
testing,  use  and  maintenance  of  the 
persormel  platform  as  well.  OSHA 
recognizes  that  several  paragraphs  of 
this  final  rule  do,  indeed,  regulate  other 
matters  related  to  personnel  platforms 
and  that  this  was  not  explicitly  stated  in 
the  proposed  rule.  Additionally.  OSHA 
has  added  a  definitions  section  to 
paragraph  (g)(1)  which  incorporates 
some  of  the  definitions  which  were 
provided  as  "Notes"  in  the  proposal. 
Other  definitions  in  this  paragraph  are 
new  and  reflect  changes  in  terminology 
which  OSHA  feels  will  most  clearly 
express  its  regulatory  intent.  Finally, 
some  notes  which  functioned  as 
definitions  in  the  proposed  rule  have 
been  incorporated  directly  into  the 
affected  provisions.  This  reformatting 
reflects  OSHA's  recognition  that  the 
definition  of  terms  used  in  the  standard 
is  more  appropriately  placed  within  the 
text  of  the  regulation  instead  of  in 
explanatory  notes,  and  will  provide 
clearer  guidance  to  employers. 

In  its  proposal,  OSHA  presented  a  list 
of  cranes  which  it  believed  might  be 
used  for  persoimel  hoisting.  OSHA 
received  many  comments,  like  that  of 
the  Granite  Construction  Company  (Ex. 
3-50],  which  stated  that  the  listing  of 
particular  machines  in  proposed 
paragraph  (g)(1)  was  unnecessarily 
lengthy  and  machine-specific.  Indeed, 
several  commenters  pointed  out  that,  by 
being  so  specific  OSHA  could  create 
loopholes  for  specific  cranes  not  fisted. 
For  example,  the  State  of  California  (Ex. 
3-33)  asserted  that  OSHA's  proposed 
language  did  not  cover  electric  cranes, 
such  as  hammerhead-type  tower  cranes. 
In  addition,  Unit  Crane  4  Shovel 
Corporation  (Unit  Crane)  (Ex.  3-47) 
listed  five  cranes  not  mentioned  in  the 
proposed  rule  and  recommended  that 
the  rule  cover  all  cranes  which  could  be 
used  for  personnel  hoisting.  Unit  Crane 
also  recommended  that  the  proposed 
specification  of  "friction  or  hydraulic" 
be  replaced  by  the  word  "all."  The 
Associated  General  Contractors  of 
America  (AGC),  in  turn,  testified  (Tr. 
164)  that  "Reference  to  specific  types  of 
equipment  will  result  in  overly  broad 
coverage  which  •  •  *  will  regulate 
operations  outside  of  those  areas  of 
concern.  The  AGC,  therefore, 
"recommends  that  the  standard  apply 
only  to  the  hoisting  of  personnel 
platforms  on  the  load  line  of  cranes  and 
derricks." 
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The  list  of  cranes  and  derricks  was 
intended  to  illustrate  what  types  of 
equipment  are  covered,  rather  than  to 
limit  the  scope  of  the  standard.  OSHA 
recognizes  that  the  list  gave  a 
misleading  impression  of  the  intended 
scope  and  that  the  scope  can  be  set 
forth  without  using  a  list.  Therefore, 
based  on  the  comments  received,  OSHA 
has  revised  paragraph  (g)(1)  to  cover  all 
cranes  and  derricks  used  to  hoist 
personnel  platforms. 

OSHA  received  comments  from 
Ingersoll-Rand  Company  (Ex.  3-18) 
which  suggested  that  the  use  of  derricks 
for  hoisting  personnel  be  prohibited. 
Ingersoll-Rand  asserted  that  derrick 
hoisting  was  more  likely  than  crane 
hoisting  to  result  in  accidents,  even  if 
derrick  operators  complied  with  the 
draft  revision  of  ANSI  B30.6-1982, 
because  derricks  are  material  handling 
devices  which  do  not  incorporate  the 
safety  devices  needed  for  personnel 
hoisting.  Furthermore,  the  commenter 
noted  that  derricks  are  usually  designed 
and  assembled  at  the  jobsite,  and  that 
safe  alternatives  are  available.  On  the 
other  hand,  the  National  Constructors 
Association  and  DuPont  (Exs.  3-74  and 
3-75)  stated  that  derrick  hoisting  which 
complies  with  the  existing  derrick 
standards  and  with  the  requirements  of 
this  standard  will  not  expose  hoisted 
employees  to  an  unreasonable  risk, 
because  derricks,  though  temporary 
structures,  are  more  stable  than  mobile 
cranes  and  because  derricks  are 
available  with  the  same  safety  devices 
which  would  be  required  for  cranes. 

OSHA  has  determined,  upon  review 
of  the  record,  that  derricks  can  comply 
with  the  provisions  of  this  standard;  that 
there  are  circumstances,  such  as  during 
the  painting  of  a  water  tower  (Tr.  554), 
where  there  is  no  safe  alternative  to  the 
use  of  a  derrick  to  hoist  personnel;  and 
that  derrick  hoisting  in  compliance  with 
this  standard  does  not  ppse  a  greater 
danger  than  crane  hoisting.  Therefore, 
OSHA  has  retained  derricks  within  the 
scope  of  paragraph  (g),  as  proposed. 

OSHA  has  deleted  the  second  and 
third  sentences  of  proposed  paragraph 
(g)(1)  because  the  Agency  has 
determined  that  they  do  not  deal  with 
the  scope  and  application,  and  because 
they  add  nothing  to  the  requirements  of 
the  standard.  These  sentences  merely 
pointed  out  that  the  requirements  of  this 
paragraph  must  be  met  before  hoisting 
personnel,  and  that  paragraph  (g)(2) 
specifies  when  this  practice  is  permitted. 

The  Magma  Copper  Company  and 
National  Constructors  Association  (Exs. 
3-27  and  3-30)  suggested  that  the 
defmition  of  "hoisting,"  which  appeared 
as  a  note  to  proposed  paragraph  (g)(1), 
be  revised  to  cover  explicitly  liooming 


up  or  down;  extending  the  boom; 
swinging;  and  i>ositioning,  so  that  the 
term  would  more  fully  cover  the 
circumstances  encountered  during 
personnel  hoisting. 

OSHA's  intent  has  been  to  establish  a 
single  term,  "hoisting."  which  could  be 
applied  to  all  operations  covered  by 
paragraph  (g).  Therefore,  OSHA  has 
made  the  suggested  change  in  order  to 
state  clearly  the  meaning  of  the  term 
"hoisting." 

Paragraph  (g)(2)  of  this  Hnal  rule  sets 
forth  OSHA's  general  policy  regarding 
the  use  of  cranes  or  derricks  to  hoist 
personnel  platforms.  In  proposed 
paragraph  (g)(2),  OSHA  "permitted"  the 
use  of  cranes  or  derrick  to  hoist 
personnel  when  that  use  was  "as  safe  as 
the  erection,  use  or  dismantling  of 
conventional  means  of  reaching  the 
worksite  *  •  *  ".  OSHA  has  modified 
proposed  paragraph  (g)(2)  so  it  clearly 
states  OSHA's  recognition  that  cranes 
and  derricks  are  not  manufactured  for 
use  as  personnel  hoists.  In  particular, 
paragraph  (g)(2)  of  the  final  rule  states 
that  personnel  hoisting  is  "prohibited," 
subject  to  exceptions  based  on 
necessity.  The  AGC  (Ex.  3-28  and  Tr. 
164)  and  Granite  Construction  (Ex.  3- 
50),  suggested  that  OSHA  permit  crane 
or  derrick  hoisting  "where  the  use  of 
other  conventional  means  of  reaching 
the  worksite  is  more  hazardous  or  is  not 
practical  because  of  structural  design 
and  worksite  conditions."  In  addition. 
Johnson  Brothers  Corporation  and  Gulf 
Oil  Corporation  (Exs.  3-43  and  3-68) 
stated  that  OSHA  should  concern  itself 
with  ensuring  that  the  appropriate 
equipment  and  procedures  are  used, 
rather  than  with  limiting  circumstances 
where  cranes  or  derricks  may  be  used 
for  personnel  hoisting.  Furthermore, 
Organization  Resource  Counselors,  Inc. 
(Ex.  3-89)  commented  that,  given  the 
"difficult,  if  not  impossible,  task  of 
determining  the  safest  way  to  perform 
work,  employers  will  continue  to  base 
their  decision  to  use  personnel  platforms 
on  many  considerations,  not  just 
safety."  As  stated  above,  OSHA  has 
determined  that,  given  the  significant 
risk  posed  by  personnel  hoisting, 
concern  for  employee  safety  is  the  only 
justification  for  the  practice.  Therefore, 
the  Agency  will  consider  personnel 
hoisting  conducted  for  reasons  of 
practicality  or  convenience  alone,  to 
violate  this  standard.  As  discussed 
above,  the  experience  of  three  states 
with  stringent  personnel  platform 
standards  indicates  that  setting  such 
narrow  limits  on  the  circumstances 
under  which  personnel  platfonns  may 
be  used  will  minimize  personnel 
platform  accidents. 


Several  commenters.  including  the 
Frey  &  Egle  Company  and  the  United 
Steelworkers  of  America  (Exs.  3-7  and 
3-10)  objected  to  the  use  of  cranes  or 
derricks  for  personnel  hoisting  under 
any  circumstances.  They  stated  that 
personnel  hoisting  is  inherently 
dangerous  and  noted  that  cranes  and 
derricks  are  not  designed  or 
manufactured  for  personnel  hoisting.  In 
addition,  the  Farm  and  Industrial 
Equipment  Institute  [FlEl]  (Ex.  3-37) 
commented  that  using  a  boom-mounted 
bucket  is  always  safer  than  using  a 
suspended  personnel  platform.  National 
Crane  Services  (Ex.  3-71),  while 
disagreeing  with  the  FIEI  contention  that 
boom-mounted  baskets  are  always  safer 
than  crane-hoisted  platforms,  supported 
harrowly  Uniting  personnel  hoisting 
because  cranes  are  not  designed  to  hoist 
personnel  and  because  crane  hoisting 
requires  more  skill  and  process  control 
than  material  hoisting. 

OSHA  recognizes  the  seriousness  of 
these  concerns.  In  addition,  the  Agency 
has  received  written  comments  (Ex.  3-7) 
and  public  hearing  testimony  (Tr.  5ft- 
163)  from  Frey  &  Egle  which  states  that 
its  product,  the  Crane  Air  Bridge  (CAB), 
hoists  personnel  for  all  the  purposes 
where  employers  might  use  cranes  or 
derricks  without  exposing  employees  to 
the  hazards  associated  with  crane  or 
derrick  hoisting. 

OSHA,  however,  is  concerned  that  the 
CAB  has  not  been  extensively  marketed 
or  operated  in  the  United  States.  OSHA 
also  notes  that  there  is  inadequate 
information  in  the  record  to  determine  if 
the  CAB  could  satisfactorily  replace 
crane  and  derrick  personnel  hoisting 
equipment  totally,  now  or  in  the  future. 
Additionally,  due  to  the  lack  of 
information,  the  Agency  is  unable  to 
determine  whether  the  CAB  can  be 
considered  a  conventional  means  of 
access  under  S  1926.556.  Aerial  Lifts,  or 
under  §  1926.451(f)  Elevating  and 
Rotating  Work  Platforms.  That 
determination  will  depend  upon 
compliance  with  ANSI  A92.2-1969. 
Vehicle  Mounted  Elevating  and  Rotating 
Workplatforms.  required  by  both 
§§  1926.556  and  1926.451(f).  Therefore, 
while  the  use  of  the  CAB  is  arguably  as 
safe  as  or  safer  than  crane  or  derrick 
personnel  hoisting,  OSHA  is  going 
forward  with  the  promulgation  of  this 
standard,  pending  a  future 
determination  as  to  whether  or  not  the 
CAB  can  indeed  provide  safe  and 
reliably  available  personnel  positioning. 

The  final  rule  requires  that  employers 
take  a  hard  look  at  their  workplace 
situations  before  deciding  how 
employees  will  be  transported  to  or 
maintained  at  different  elevations. 
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Where  conventional  means  of  access, 
such  as  scaffolds,  ladders  and,  perhaps 
ultimately,  CAB's  are  less  hazardous, 
personnel  hoisting  by  crane  or  derrick 
will  be  prohibited.  Where  conventional 
means  of  access  would  not  be 
considered  safer,  personnel  hoisting 
operations  which  comply  with  the  terms 
of  this  standard  would  be  authorized, 
only  to  the  limited  extent  that  the 
dangers  of  using  conventional  means 
would  justify  them  or  to  the  extent  that 
it  is  not  possible  to  transport  or  position 
employees  using  conventional  means. 
OSHA  stresses  that  employee  safety, 
and  not  practicality  or  convenience, 
must  be  the  basis  for  the  employer's 
choice  of  method. 

The  Construction  Industry 
Manufacturers  Association  (Ex.  3-31) 
stated  that  OSHA's  use  of  the  word 
"permitted"  in  proposed  paragraph  (g](2] 
seemed  to  promote  rather  than  limit  the 
use  of  cranes  or  derricks  to  hoist 
personnel.  As  has  already  been 
discussed,  OSHA  is  limiting,  not 
promoting,  crane  or  derrick  personnel 
hoisting.  Therefore,  OSHA  has  revised 
the  language  of  paragraph  {g)f2)  to 
reflect  the  Agency's  policy  more  clearly. 

Also,  in  paragraph  (g)(2),  OSHA  has 
added  "personnel  hoist"  to  the  list  of 
conventional  means  used  to  reach  a 
worksite.  OSHA  had  intended  only  to 
provide  examples  of  such  means,  not  an 
exhaustive  list.  However,  since  a 
personnel  hoist  is  a  commonly  used 
piece  of  conventional  access  equipment, 
OSHA  decided  that  the  addition  was 
appropriate. 

Paragraph  (g)(3)  presents  the 
requirements  for  operating  and 
equipping  cranes  or  derricks  used  to 
hoist  employees. 

Paragraph  (g](3)(i)  presents  general 
operational  criteria.  OSHA  received  a 
number  of  comments  regarding  the 
provisions  of  this  paragraph,  and  has 
revised  it  to  reflect  commenter  input  as 
discussed  below. 

In  proposed  paragraph  (g)(3)(i)(A), 
OSHA  required  that  hoisting  speed  not 
exceed  100  feet  per  minute.  This 
proposed  requirement  was  based  on 
ANSI  B30.5-1982  and  recommendations 
from  ACCSH  in  1974  and  1983,  and 
reflected  the  recognition  that  employee 
hoisting  requires  even  greater  caution 
and  margin  of  safety  than  material 
hoisting.  In  particular,  OSHA  was 
concerned  that  hoisted  personnel  or 
their  platforms  could  be  tipped  or 
dropped  if  hoist  speed  outstripped  the 
operator's  ability  to  maneuver  safely. 
The  Agency  believes  that  those  dangers 
would  be  especially  great  when  a  hoist 
operation  is  beginning  or  ending. 

OSHA  observed,  in  its  discussion  of 
the  proposed  provision  and  in  Issue  5. 


that  there  were  questions  regarding  the 
feasibility  of  and  need  for  a  specific 
speed  limit,  and  for  a  device  to  indicate 
the  line  speed  to  the  operator.  In  light  of 
these  questions,  OSHA  did  not  propose 
to  require  that  cranes  used  to  hoist 
personnel  be  equipped  with  line  speed 
indicators.  The  Agency  noted  that 
ACCSH  in  1974  viewed  line  speed 
indicators  as  either  infeasible  or 
unnecessary.  In  addition,  OSHA  cited  a 
draft  revision  of  ANSI  B30.5-1982. 
section  5-3.2.2(a)(13),  (Ex.  2-14)  under 
which  the  100  foot  per  minute  limit 
would  have  been  changed  to  a 
requirement  "that  movement  of  the  work 
platform  with  personnel  shall  be  done  in 
a  slow,  controlled,  cautious  manner  with 
no  sudden  movements  of  the  crane  or 
work  platform."  (49  FR  6285).  OSHA 
also  noted  that  Grove  Crane  (Ex.  2-17) 
included  a  100  foot  per  minute  limit  in 
the  specifications  for  the  use  of  its 
cranes  to  hoist  personnel.  As  with  ANSI 
and  ACCSH,  Grove  did  not  suggest 
specific  means  by  which  operators  could 
determine  if  they  were  operating  within 
the  100  feet  per  minute  limit. 

OSHA  received  a  number  of 
comments  on  this  proposed  paragraph. 
The  Tennessee  Road  Builders 
Association  and  the  Commonwealth  of 
Puerto  Rico  (Exs.  3-41  and  3-55) 
expressed  support  for  the  provision  as 
proposed,  with  Puerto  Rico  suggesting 
that  employers  following  the  draft 
revision  of  ANSI  B30.5  use  100  feet  per 
minjute  as  the  upper  limit  of  "slow," 
even  if  ANSI  revised  it  standard  to 
require  "caution"  instead  of  a  set  limit. 
On  the  other  hand,  Bechtel  Corporation 
(Ex.  3-45)  commented  that  the  proposed 
limit  was  overly  conservative  because 
crane  manufacturers'  technical 
specifications  for  personnel  hoisting 
showed  speeds  between  150  and  300 
feet  per  minute,  and  because  a 
requirement  that  the  hoist  speed  be 
"reasonable  for  the  conditions"  would 
provide  adequate  protection.  In 
addition,  the  Standard  Oil  Company 
(Indiana)  (Ex  3-46)  emphasized  that  it  is 
the  rate  of  acceleration  or  deceleration, 
not  the  speed,  itself,  that  was  the 
primary  safety  concern.  Also,  the  T.A. 
Loving  Company  (Ex.  3-82)  and  the 
AGC  of  America  (Tr.  191-192)  suggested 
that  OSHA  not  require  a  line  speed 
indicator  because  watching  it  would 
distract  the  operator  from  watching  the 
platform  and  thus  increase  the  risk  of 
two-blocking. 

Most  of  the  comments  received  on  this 
proposed  provision,  such  as  those  from 
the  State  of  California,  the  Boeing 
Company  and  the  Panama  Canal 
Commission  (Exs.  3-33,  3-38  and  3-51) 
supported  wording  similar  to  that  in  the 


draft  revision  of  ANSI  B30.5,  section  5- 
3.2.2(a)(13). 

ANSI  retained  the  100  foot  per  minute 
speed  limit  when  it  revised  B30.5.  OSHA 
has  determined,  however,  based  on  its 
review  of  the  record,  that  requiring 
"slow,  cautious  and  controlled"  hoisting 
will  provide  hoisted  personnel  with 
better  protection  than  would  a  100  foot 
per  minute  limit. 

In  the  course  of  this  rulemaking, 
OSHA  has  determined  that  line  speed 
indicators  capable  of  measuring  a  speed 
as  slow  as  100  feet  per  minute  are  not 
readily  available  for  many  cranes. 
Additionally,  OSHA  agrees  with 
comments  that  the  operator's  attention 
should  be  directed  to  the  platform 
during  a  lift,  and  not  to  a  line  speed 
indicator.  Also,  OSHA  agrees  with 
Standard  Oil  that  line  speed  indicators 
are  not  needed  on  cranes  or  derrick 
hoisting  personnel  because  the  rate  of 
acceleration  or  deceleration  is  more 
important  than  the  line  speed  itself  in 
determining  the  safety  of  hoisting 
operations.  OSHA  notes  that  the  size  of 
the  crane  or  derrick  hoist  drum  and  the 
height  of  the  lift  are  important 
considerations  in  determining  what  is 
"slow."  For  example,  when  using  a 
crane  with  a  large  hoist  drum  for 
personnel  lifts  of  several  hundred  feet, 
OSHA  believes  that  hoisting  at  100  feet 
per  minute  is  unnecessarily  slow.  On  the 
other  hand,  when  using  cranes  with 
small  hoist  drums,  a  rate  of  100  feet  per 
minute  or  less  may  be  necessary  for 
proper  control  of  the  platform.  As  a 
point  of  reference,  OSHA  notes  that  100 
feet  per  minute  is  equivalent  to  a  very 
slow  walk.  Site  conditions  also  are 
important  in  deciding  what  rate  is  safe 
for  a  particular  lift.  Furthermore,  a  limit 
on  the  number  of  feet  a  platform  can 
travel  in  a  minute  will  not  protect 
employees  unless  the  crane  or  derrick 
operator  otherwise  exercises  caution 
while  hoisting.  Finally.  OSHA  believes 
that  requiring  "slow,  cautious  and 
controlled"  hoisting  will  ensure  that  the 
operator  pays  attention  to  the  location 
of  the  platform  during  the  lift,  the  rate  of 
acceleration  and  deceleration,  and  the 
rate  of  ascent  or  descent.  OSHA, 
therefore,  agrees  with  the  commenters 
who  suggest  that  the  Agency  require 
"slow,  cautious  and  controlled"  hoisting 
as  the  appropriate  means  of  protecting 
hoisted  employees  from  sudden  pitching 
of  the  crane  or  platform.  Accordingly, 
OSHA  is  issuing  paragraph  (g)(3)(i){A) 
as  revised. 

In  Issue  5  of  the  proposed  rule,  OSHA 
also  asked  for  comments  and 
information  on  the  need  for  load  line 
position  indicators.  The  commenters 
who  responded  to  this  Issue  (Exs.  3-9.  .3- 
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14.  3-22,  3-30,  3-33  and  3-47)  generally 
stated  that  the  position  indicator  would 
be  an  unnecessary  burden  t>ecau8e  the 
requirement  in  proposed  paragraph 
(8)(6)(viii)  for  continuous  sight  and 
communication  would  protect  hoisted 
employees.  The  State  of  California  (Ex. 
3-33)  also  stated  that  specifications  for 
use  and  maintenance  raised  concerns. 
OSHA  has  determined,  based  on  the 
record,  that  the  requirements  for 
continuous  sight  and  communication  in 
paragraph  (g)(6)(vi)  of  the  final  nde 
make  a  requirement  for  a  loadline 
position  indicator  unnecessary. 

Paragraph  (g)(3)(i)(B)  seto  forth  the 
safety  factors  for  load  hoist  wire  ropes 
on  cranes  or  derricks  used  to  hoist 
personnel  The  proposed  paragraph 
simply  stated  that  the  minimum  hoist 
load  safety  factor  would  be  seven.  It 
became  clear  to  OSHA  from  commenter 
responses  that  the  proposal  did  not 
indicate  clearly  how  the  safety  factor  for 
hoisting  personnel  compared  to  the 
safety  factor  already  required  for 
materials  hoisting  in  §  1926.550.  The 
Agency  also  determined  employers  need 
additional  information  in  the  standard 
to  determine  if  their  operations  comply 
with  the  standard.  Therefore,  the 
Agency  has  revised  this  paragraph  to 
state  clearly  the  required  strength  of 
wire  rope  used  to  hoist  personnel. 

OSHA  has  also  added  definitions  for 
"failure,"  "load  refusal,"  and  "maximum 
intended  load"  in  paragraph  (g)(l)(ii]  in 
order  to  state  clearly  the  usage  of  those 
terms  in  the  final  rule.  Additionally, 
OSHA  has  added  an  explanation  of  how 
employers  are  to  comply  with  this 
requirement. 

Section  1926.32(m)  defmes  "safety 
factor"  as  "the  ratio  of  the  ultimate 
breaking  strength  of  a  member  or  piece 
of  material  or  equipment  to  the  actual 
work  stress  or  safe  load  when  in  use." 

Under  existing  OSHA  regulations, 
S  1926.550  (b)  and  (e),  which  incorporate 
ANSI  B30.5-1968  (cranes)  and  B30.6- 
1969  (derricks)  by  reference,  wire  ropes 
used  to  hoist  material  must  have  a 
minimum  safety  factor  of  3.5.  OSHA  has 
determined,  based  in  part  on 
information  from  the  ACCSH,  and  ANSI 
B30.5  Committee  and  the  "Rigging 
Manual"  published  by  the  Construction 
Safety  Association  of  Ontario,  Canada, 
that  a  wire  rope  safety  factor  of  3.5. 
alone,  is  inadequate  to  protect  hoisted 
personnel  from  hoisting  risks  such  as  the 
severing  of  the  load  line.  The  ACCSH 
recommended  that  the  safety  factor  be 
eight,  while  a  draft  revision  of  ANSI 
B30.5.  section  5-3.2.2.3(a)(5) 
recommended  a  safety  factor  of  eight  for 
rotation  resistant  rope,  and  five  for  other 
wire  rope.  The  draft  revision  was  not 
adopted  by  ANSI  as  a  national 


consensus  standard.  The  Canadian 
"Rigging  Manual"  specifies  10  as  the 
minimum  wire  rope  safety  factor  for 
personnel  hoisting. 

OSHA  did  not  propose  any  of  the 
suggested  safety  factors  in  paragraph 
(g)(3)(i)(B).  Instead,  OSHA  determined 
that  the  necessary  employee  protection 
could  be  achieved  by  keeping  the 
existing  3.5  safety  factor  requirement 
and  derating  the  capacity  of  a  crane  or 
derrick  by  50  percent,  which  would 
effectively  double  the  safety  factor  to 
seven.  The  proposed  safety  factor, 
seven,  was  intended  as  an  adequate  and 
easy  to  calculate  up^vde  io  the 
protection  provided  by  wire  ropes  used 
for  personnel  hoisting. 

In  Issue  4  of  the  proposal  OSHA 
discussed  the  above-mentioned  safety 
factors  and  explained  how  the 
requirements  of  proposed  paragraph 
(g](3)(i)(B)  and  the  50  percent  derating 
required  in  paragraph  (g)(3){i)(F)  are 
intended  to  provide  the  safety  factor  of 
seven.  OSHA  also  requested  input 
regarding  the  adequacy  of  the  proposed 
regulatory  approach  and  regarding  the 
need  for  a  different  safety  factor  for 
rotation  resistant  wire  rope.  The  latter 
topic  reflected  OSHA's  concern  that 
while  rotation  resistant  rope  reduces 
platform  swaying  and  spinning,  it  is  also 
subject  to  internal  often  undetectable, 
damage. 

Ebasco  Constructors,  Inc.  (Ex.  3-6). 
the  National  Constructors  Association 
(Ex.  3-30)  and  Organization  Resource 
Counselors  (Exs.  3-89)  suggested  that 
OSHA  simply  refer  employers  to  the 
manufacturers'  specifications  for  their 
cranes  or  derricks  and  apply  the 
derating  provisions  of  proposed 
paragraph  (g](3)(i)(B)  without  setting  a 
separate  safety  factor  provision.  Ebasco, 
in  particular,  stated  that  OSHA  would 
confuse  compliance  efforts  if  it 
promulgated  both  as  50  percent  derating 
and  a  safety  factor,  because  employers 
might  conclude  that  they  were  required 
both  to  use  wire  ropes  with  a  safety 
factor  of  seven  and  to  derate  capacity 
by  50  percent.  Indeed,  the 
Commonwealth  of  Puerto  Rico  (Ex.  3-55) 
apparently  drew  that  conclusion,  as 
reflected  by  its  comments  which  favored 
the  proposed  safety  factor  of  seven 
because  the  50  percent  derating  would 
raise  the  safety  factor  to  14. 

On  the  other  hand,  some  commenters, 
such  as  Unit  Crane,  Dupont,  and  Union 
Wire  Rope  (Exs.  3-47.  3-75  and  3-22). 
stated  that  the  proposed  deratings  alone 
would  not  raise  the  wire  rope  safety 
factors  to  the  extent  predicted  by 
OSHA.  Those  commenters  noted  that 
variations  in  a  crane  or  derrick  boom 
angle,  boom  weight,  or  rigging 
configuration  would  determine  the 


extent  to  which  derating  increased  the 
safety  factor.  Indeed,  Unit  Crane 
observed  that,  if  the  boom  weighed 
20,000  pounds  and  the  rated  load  was 
5,000  pounds,  derating  by  50  percent 
would  reduce  the  suspension  system 
load  by  only  10  percent.  Dupont, 
however,  noted  that  rerating  capacity  by 
50  percent  would  provide  a  "generous" 
addition  margin  of  safety  for  personnel 
hoisting  operations,  as  long  as  the 
minimum  boom  angle  was  at  least  40 
degrees.  Another  commenter,  the  United 
Steelworkers  of  America  (Ex.  3-10), 
suggested  that  OSHA  require  employers 
to  make  charts  available  to  crane 
operators  so  that  they  can  quickly  and 
accurately  calculate  a  crane's  capacity 
when  the  crane  boom  is  at  a  particular 
angle. 

Several  commenters,  such  as  Magma 
Copper,  Bechtel  Corporation  and  the 
Granite  Construction  Corp.  (Exs.  3-27, 
3-45  and  3-50),  stated  that  a  safety 
factor  lower  than  seven  would  protect 
workers  adequately.  Bechtel  suggested 
that  OSHA  retain  3.5  as  the  safety 
factor,  without  derating,  while  Magma 
Copper  and  Granite  Construction 
suggested  that  the  safety  factor  be  set  at 
five,  as  recommended  by  a  draft 
revision  of  ANSI  B30.5  which  was  then 
in  circulation.  The  Salt  River  Project  (Ex. 
3-61)  specifically  opposed  raising  the 
wire  rope  safety  factor  either  to  seven  or 
10.  Other  commenters,  including  the 
Wire  Rope  Safety  Board,  Kerr-McGee 
Corporation  and  Spartan  Equipment 
Company  (Exs.  3-15,  3-23  and  3-82), 
stated  that  setting  the  wire  rope  safety 
factor  at  seven  would  provide  adequate 
protection.  In  particular,  Spartan 
expressed  its  understanding  that  the 
safety  factor  of  seven  would  be 
achieved  through  derating. 

Several  commenters,  including  the 
Boeing  Company,  Unit  Crane  &  Shovel 
and  Boeing  Aerospace  Company  (Exs. 
3-38,  3-47  and  3-57)  suggested  that 
OSHA  set  the  minimum  wire  rope  safety 
factor  for  personnel  hoisting  at  10.  In 
particular,  those  commenters  cited  the 
Canadian  "Rigging  Manual"  published 
by  the  Construction  Safety  Association 
to  support  their  position.  The  Boeing 
commenters  also  referenced  regulations 
for  powered  platforms  (29  CFR  1910.66) 
and  consensus  standards  for  personnel 
hoists  (ANSI  A10.4).  In  addition,  Unit 
Crane  &  Shovel  based  its 
recommendation  on  the  Power  Crane 
and  Shovel  Association  Standard  No.  4- 
1983.  the  American  Petroleum  Institute's 
API  Spec.  2C.  Third  Edition.  March  1983, 
and  the  retirement  criteria  for  wire  rope 
presented  in  ANSI  B30.5-1982.  The 
Boeing  Company  (Ex  3-78)  later 
reversed  its  position  regarding  wire  rope 
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safety  factors,  suggesting  that  OSHA 
raise  the  safely  factors  above  the  levels 
mandated  for  material  hoisting  only  if 
OSHA  determined,  through  a  review  of 
accident  data,  that  hoisting  personnel 
with  ropes  satisfying  the  existing  safety 
factors  poses  a  significant  risk  to 
employees. 

The  commenters  differed  in  their 
suggestions  for  the  standard  wire  rope 
safety  factor  but  were  uniform  in  their 
recommendation  that  OSHA  ban  or  limit 
the  use  of  rotation  resistant  wire  rope 
for  personnel  hoisting.  Many 
commenters  suggested  that  OSHA  set  a 
higher  safety  factor  for  rotation  resistant 
wire  rope.  Granite  Construction 
specifically  invoked  ANSI  and,  in 
addition,  suggested  that  OSHA  prohibit 
the  use  of  rotation  resistant  rope  for 
personnel  hoisting.  Kerr-McGee 
suggested  that  employers  avoid  the  use 
of  rotation  resistant  rope  for  personnel 
hoisting  because  of  problems  with  the 
rate  and  detection  of  rope  deterioration. 
The  Wire  Rope  Safety  Board  noted  that 
static  tests  on  rotation  resistant  rope 
indicated  reduction  in  breaking  strength 
of  up  to  50  percent  when  compared  to 
the  same  tests  on  non-rotation  resistant 
rope.  The  Wire  Rope  Safety  Board  also 
observed  that,  while  the  safety  factor  of 
seven  would  provide  a  reassuring  level 
of  protection,  the  tendency  for  rotation 
resistant  rope  to  break  down  could  be 
important  if  the  rope  was  burdened  at 
its  full  breaking  strength.  That  situation 
could  occur  in  an  emergency,  such  as 
the  snagging  of  a  platform  on  a 
projection. 

Both  the  Boeing  Company  and  Boeing 
Aerospace  (Exs.  3-38  and  3-57) 
expressed  special  concern  about  the  use 
of  rotation  resistant  wire  rope  for 
personnel  hoisting,  because  that  rope  is 
"susceptible  to  internal  damage  (from 
overload)  that  cannot  be  detected  by 
inspection."  They  noted  that  wire  rope 
manufacturers  recommended  that 
employers  effectively  double  the  safety 
factors  when  using  rotation  resistant 
rope.  Therefore,  they  suggested  that 
OSHA  set  the  safety  factor  for  rotation 
resistant  wire  rope  at  double  that  for 
other  hoisting  rope. 

The  United  Steel  workers  of  America 
(USWA)  and  the  Construction  Industry 
Manufacturers  Association  (CIMA) 
(Exs.  3-10  and  3-31).  suggested  that, 
because  of  the  potential  hazards  to 
hoisted  personnel,  OSHA  set  the  safety 
factor  for  rotation  resistant  wire  rope  at 
10.  rather  than  at  seven.  The  USWA 
cited  MSHA's  proposed  regulation  for 
personnel  lifts  which  requires  a  10:1 
safety  factor  for  rotation  resistant  ropes. 
Also,  the  CIMA  pointed  out  that,  since 
section  5-1.7.1(cj  of  ANSI  B30.5-1982 


requires  rotation  resistant  wire  rope  to 
have  a  minimum  design  factor  of  five, 
setting  the  minimum  safety  factor  at  10 
for  personnel  hoisting  would  be 
consistent  with  OSHA's  position  that 
halving  the  rated  capacity  doubles  the 
safety  factor. 

OSHA  has  determined,  based  on  its 
review  of  the  record,  that  requiring  a 
safety  factor  of  seven  for  running  ropes, 
other  than  rotation  resistant  ropes, 
provides  adequate  protection  for  hoisted 
personnel.  In  particular,  the  Agency 
believes  that  setting  the  safety  factor 
below  seven  would  not  satisfy  OSHA's 
intention  that  hoisted  personnel  receive 
more  protection  than  hoisted  material. 
On  the  other  hand,  OSHA  has  decided 
that  setting  the  safety  factor  at  10  for 
standard  design  running  rope  is  not 
necessary  to  protect  employees,  and 
would  be  unnecessarily  burdensome, 
without  providing  a  significant  increase 
in  employee  safety.  In  addition,  OSHA 
notes  that  compliance  would  be  more 
comphcated  if  the  Agency  set  the  safety 
factor  at  10  because  the  simple  50 
percent  derating  approach  could  not  be 
applied.  OSHA  believes  that  using  the 
50  percent  derating  is  a  convenient  and 
easy  to  use  method  of  providing  the 
required  employee  protection.  OSHA's 
deliberations  regarding  derating  are 
discussed  below  in  more  detail  under 
paragraph  (g)(3)(i)(F). 

OSHA  has  determined,  through  its 
review  of  the  numerous  comments 
received  and  other  information  in  the 
record,  that  although  the  minimum 
safety  factor  of  seven  is  adequate  for 
standard  wire  rope,  it  would  not 
adequately  protect  employees  being 
hoisted  with  rotation  resistant  wire 
rope.  In  particular.  OSHA  has  concluded 
that  rotation  resistant  rope  is  more 
easily  damaged  and  is  more  difficult  to 
inspect  than  other  wire  rope.  Section  5- 
1.7.1  of  ANSI  B30.5-1982.  for  example, 
takes  those  differences  into  account  in 
the  context  of  material  hoisting,  by 
setting  the  minimum  design  factor  at  3.5 
for  live  or  running  ropes  and  at  five  for 
rotation  resistant  ropes.  Therefore, 
consistent  with  its  calculations  for  other 
wire  rope,  OSHA  believes  that  derating 
cranes  using  rotation  resistant  wire  rope 
by  50  percent  will  raise  the  effective 
safety  factor  to  10.  The  Agency  has 
determined  that  this  increase  in  the 
safety  factor  is  necessary  to  protect 
employees  from  the  combined  hazards 
of  personnel  hoisting  and  rotation 
resistant  rope.  OSHA  has  chosen  to  set 
a  separate,  higher,  safety  factor  for 
rotation  resistant  rope  rather  than  limit 
or  prohibit  its  use  because,  when  used  in 
compliance  with  the  provisions  of  this 
standard,  rotation  resistant  rope 


increases  the  crane  or  derrick  operator's 
control  over  the  movement  and  position 
of  a  personnel  platform  during  hoisting, 
and  precludes  having  to  change  ropes  on 
a  crane  already  using  rotation  resistant 
rope  that  is  used  to  hoist  personnel. 
OSHA  has  determined  that  rotation 
resistant  rope  which  satisfies  the  safely 
factor  of  10  is  already  used  by  or  readily 
available  to  employers,  so  this 
requirement  imposes  a  minimal 
additional  burden. 

Paragraph  (g)(3](i)(C)  requires  that  all 
brakes  and  other  locking  devices  be 
engaged  when  a  personnel  platform  is  in 
a  stationary  working  position,  so  that 
hoisted  employees  are  not  exposed  to 
the  hazards  of  cable  to  slip.  The  Boeing 
Company,  Boeing  Aerospace  and  Unit 
Crane  &  Shovel  (Exs.  3-38,  3-57  and  3- 
47),  were  the  only  commenters  on  this 
provision.  The  Boeing  commenters 
supported  regulatory  language  which 
would  protect  hoisted  employees 
against  sudden  platform  movement 
during  periods  when  the  platform  was 
suspended  at  a  work  position.  Unit 
Crane  commented  that  "this  provision  in 
this  position  is  a  good  one  and  should  be 
retained."  United  Crane  also  noted  that 
this  provision,  while  not  part  of  section 
5-3.2.2.  Personnel  lifting,  of  ANSI  B30.5. 
was  implied  by  section  5-3.2.1.3(c). 
"Holding  the  load."  In  addition,  the 
commenters  suggested  that  OSHA 
require  automatic  brakes  in  order  to 
prevent  inadvertent  platform  movement. 
This  issue  is  discussed  in  detail  below. 
Based  on  the  record.  OSHA  has 
determined  that  paragrapah  (g)(3)(i)(C) 
is  necessary  to  protect  hoisted 
employees  from  the  hazards  of  being 
spilled  from  the  platform. 

Paragraph  (g)(3](i)(D)  of  the  final  rule 
requires  that  cranes  and  derricks  used 
to  hoist  personnel  be  equipped  for  and 
operated  with  controlled  load  lowering. 
This  provision  also  prohibits  free  fall. 
The  paragraph  is  based  on  ANSI  B30.5- 
1982.  section  5-3.2.2(a)(g).  Issue  2 
specifically  requested  additional 
comments  on  this  subject.  This 
paragraph  is  intended  to  ensure  that 
employers  operate  their  personnel 
hoisting  equipment  so  that  hoisted 
personnel  are  not  exposed  to  the 
hazards  of  sudden,  fast  descents. 

The  Agency  received  many  comments 
on  this  provision.  The  Milwaukee 
Construction  Industry  Safety  Council 
(MCISC),  (Exs.  3-26  and  3-70),  for 
example,  asserted  that  engineering  and 
economic  constraints  would  prevent  all 
but  the  largest  contractors  from 
retrofitting  their  cranes,  so  the  small 
contractors  would  be  unable  to  hoist 
employees.  In  addition,  the  Associated 
General  Contructors  of  America  (AGC) 
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(Ex.  3-28)  suggested  that  such  a 
requirement  should  be  phased  in  as  new 
equipment  is  marketed.  The  AGC  joined 
with  the  MCISC  in  recommending  that 
cranes  used  for  pile  driving  be  exempted 
from  this  paragraph  because 
"companies  engaged  in  pile  driving 
cannot  operate  with  power  load 
lowering"  and  those  companies  "have  to 
hoist  personnel  aloftto  perform  pile 
driving  work."  Therefore,  according  to 
the  AGC,  the  proposed  requirement  was 
impracticable  for  pile  driving  cranes. 
Also,  the  National  Association  of 
Demolition  Contractors  (NADC)  (Ex.  3- 
8)  commented  that  controlled  load 
lowering  would  impede  demolition 
operations  which  require  free  fall.  The 
NADC  suggested  that  the  use  of 
oversized  brakes  and  clutches  would 
ensure  the  safety  of  hoisted  personnel, 
because  the  oversized  brakes  and 
clutches  could  be  engaged  to  slow 
descent  safely.  Unit  Crane  &  Shovel 
(Exs.  3-47  and  3-81),  on  the  other  hand, 
asserted  that  effective  field-installed 
retrofit  kets  are  available  at  reasonable 
cost.  Unit  Crane  also  observed  that  the 
restrictions  on  personnel  hoisting  would 
mean  that  relatively  few  cranes  with  the 
required  equipment  would  be  needed 
and  that  contractors  could  plan  ahead  to 
have  a  properly  equipped  crane  on  hand 
when  needed.  Indeed,  the  vast  majority 
of  commenters  who  addressed  this  issue 
agreed  that  OSHA  should  require 
controlled  load  lowering  features  on  all 
cranes  which  hoist  personnel.  These 
commenters  included  Northwest 
Engineering  Company,  the  State  of 
Alaska,  the  U.S.  Air  Force,  Johnson 
Brothers  Corporation,  the  Farm  and 
Industrial  Equipment  Institute,  the 
National  Construction  Association  and 
the  Spartan  Equipment  Company.  (Exs. 
3-3,  3-4,  3-24,  3-43,  3-47.  3-73,  3-74  and 
3-82).  The  Parsons  Corporation  (Ex.  3- 
22)  stated  that  "We  agree  with  OSHAs 
proposal  to  require  controlled  load 
lowering;  in  fact,  we  consider  such  a 
function  as  essential.  DuPont  (Ex.  3-75) 
took  issue  with  those  commenters  who 
suggested  that  OSHA  exempt  cranes 
used  for  pile  driving  and  demolition 
from  the  controlled  load  lowering 
requirements,  stating  that  most  cranes 
are  available  with  drum  drives  that 
allow  operation  in  free  fall  or  controlled 
lowering  mode  and  that  the  cost  of 
retrofitting  is  reasonable.  In  addition. 
Northwest  Engineering  Company  (Ex.  3- 
3)  noted  that,  while  it  may  be 
impractical  to  retrofit  old  cranes,  there 
are  enough  properly  equipped  cranes 
which  could  be  borrowed  or  rented  to 
hoist  employees  safely. 

OSHA  has  determined  that  a 
controlled  load  lowering  requirement 


will  effectively  protect  hoisted 
employees  from  sudden  stops,  starts  and 
free  fall,  without  unduly  burdening 
employers.  Although  they  can  help  stop 
a  fall  once  it  has  begun,  oversized 
brakes  or  clutches  will  not  themselves 
prevent  precipitous  free  fall.  OSHA  is 
also  concerned  that  without  controlled 
load  lowering,  the  use  of  oversize 
brakes  to  stop  free  fall  would  jolt  the 
platform,  possibly  throwing  employees 
off.  As  documented  by  JACA,  OSHA's 
contractor  for  this  rulemaking  (Ex.  5-2, 
Appendix  C)  many  employees  have 
been  killed  or  injured  in  accidents  which 
would  have  been  prevented  by  the  use 
of  controlled  load  lowering.  Therefore, 
OSHA  has  decided,  based  on  the 
evidence  in  the  record,  to  promulgate 
paragraph  (g)(3)(i)(D]  as  proposed, 
except  that  the  explanatory  note  in  the 
proposed  provision  has  been 
incorporated  into  the  standard  itself. 

In  addition.  Issue  7  requested 
information  on  the  need  for  an 
automatic  brake  which  stops  the  load 
when  the  operator  releases  the  controls. 
The  comments  received  indicated  that 
opinions  on  automatic  brakes  (also 
referred  to  as  "deadman  brakes") 
intertwined  with  views  on  the  proposed 
controlled  load  lowering  requirement. 
Thus,  commenters,  such  as  the  AGC  of 
America  (Exs.  3-28  and  3-67),  and  the 
National  Constructors  Association 
mixed  their  statements  of  opposition  to 
automatic  brakes  with  assertions  that 
free  fall  was  necessary.  Commenters 
such  as  Dupont,  Spartan  Equipment,  and 
Organization  Resource  Counselors  (Exs. 
3-75,  3-82  and  3-89)  stated  that  an 
automatic  brake  requirement  would 
pose  great  expense  and  difficulty  for 
users  of  mechanical  clutch-drive  cranes 
(i.e.,  cranes  which  do  not  have 
controlled  load  lowering).  On  the  other 
hand,  Puerto  Rico  and  Boeing  Aerospace 
(Exs.  3-55  and  3-57)  stated  that 
automatic  brakes  were  needed  to 
prevent  free-fall,  and  the  Construction 
Safety  Association  of  Ontario  (Ex.  3-81) 
stated  that  inexpensive  automatic  brake 
retrofit  kits  were  readily  available. 

OSHA  has  determined,  based  on  its 
review  of  the  record  on  Issue  7,  that  the 
benefits  of  an  automatic  brake 
requirement  will  be  gained  through  the 
promulgation  of  the  proposed  controlled 
load  lowering  and.  in  part,  anti-two 
blocking  requirements,  because  the 
equipment  and  procedures  necessary  to 
prevent  free  fall  or  two-blocking  will 
approximate  those  envisioned  for  an 
automatic  brake.  Therefore,  OSHA  has 
decided  not  to  promulgate  a  separate 
requirement  for  an  automatic  brake. 

Paragraph  (g)(3)(i){E)  requires  that 
cranes  used  to  hoist  personnel  be 


uniformly  level  within  one  percent  of 
level  grade  and  located  on  firm  footing. 
In  addition,  cranes  equipped  with 
outriggers  shall  have  all  of  them 
deployed,  according  to  manufacturer's 
specifications,  when  personnel  are  to  be 
hoisted.  This  language  is  essentially 
identical  to  that  in  the  proposed 
requirement. 

This  requirement,  based  on  ANSI 
B30.5-1968,  section  5-1.2,  B30.5-1982. 
sections  5-1.2.2(e)  and  5-3.2.1.4(a)(l), 
and  the  specifications  provided  by 
manufacturers  such  as  Grove  (Ex.  2-17), 
requires  that  the  crane  be  "level."  The 
Agency  notes  that  B30.5-1968  as 
referenced  in  §  1926.550(b)(2).  sets  the 
requirements  for  compliance  with  the 
existing  standard.  OSHA  is  aware  that  a 
crane  loses  between  five  and  30  percent 
of  its  capacity  when  it  deviates  from 
level  by  as  little  as  one  degree.  Indeed, 
capacity  charts  generally  are  based  on 
the  assumption  that  hoisting  cranes  are 
within  one  percent  of  level.  Also,  OSHA 
is  aware  that  most  cranes  used  to  hoist 
personnel  are  "free-swinging,"  so  that 
the  boom  of  a  crane  which  is  not  level 
will  swing  around  to  the  "low  spot." 
Based  on  those  considerations  and  the 
Agency's  concern  about  the  tipping 
hazards  to  which  hoisted  employees  are 
exposed,  OSHA  has  determined  that 
limiting  deviation  to  within  one  percent 
of  level  will  provide  operators  with 
reliable  capacity  information  and 
overall  stability. 

Some  of  the  commenters,  such  as  the 
Carolinas  Branch  of  the  AGC  and  the 
T.A.  Loving  Company  (Exs.  3-39  and  3- 
82),  stated  that  it  was  impossible  to 
operate  a  crane  uniformly  level  within 
one  percent  of  level  grade  because 
movement  of  certain  crane  components 
causes  one  percent  deviation,  even 
when  no  load  is  hoisted.  OSHA 
observes  that  the  proposed  provision 
covers  the  placement  of  the  crane,  not 
the  operation.  Even  so,  the  Agency  has 
determined  that  the  operation  of  a  crane 
on  a  surface  which  has  been  properly 
leveled  will  not  result  in  deviation 
beyond  one  percent  of  level  grade. 
Therefore,  OSHA  notes  the  importance 
of  choosing  the  appropriate  set  up 
location  and  leveling  materials  and 
procedures  to  ensure  that  deviation  does 
not  exceed  one  percent.  Also,  the 
Equitable  Gas  Company  (Ex.  3-25) 
stated  that  requiring  mobile  cranes  to  be 
leveled  within  one  percent  of  level  grade 
would  defeat  the  design  of  the  rear  tires, 
which  are  designed  to  be  load  bearing 
under  certain  conditions.  OSHA  notes 
that  mobile  cranes  equipped  with 
outriggers  are  often  required  to  deploy 
all  outriggers,  and  that  the  leveling  of 
the  crane  is  accomplished  by  use  of  the 
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outriggers,  so  that  the  tires  are  not  load 
bearing  during  hoisting  operations. 

The  AGC  of  America  (Ex.  3-28  and  Tr. 
165, 197),  suggested  that  a  crane 
operating  within  three  percent  of  level 
grade  would  be  safe.  Another 
commenter.  Granite  Construction  (Ex.  3- 
50),  suggested  that  mobile  cranes 
equipped  with  outriggers  can  readily 
satisfy  the  proposed  one  percent  limit, 
while  crawler  cranes,  which  are  not  so 
equipped,  should  only  have  to  operate 
within  three  percent  of  level  grade 
because  it  would  be  too  difficult  for  the 
crawler  cranes  to  achieve  one  percent. 

The  Agency  agrees  that  providing  a 
level  grade  for  a  crane  without 
outriggers  may  be  more  difficult.  OSHA 
has  determined,  however,  based  on  the 
record,  that  all  cranes  can  be  leveled 
within  one  percent  of  grade  and  that  the 
additional  effort  required  to  do  so  is  not 
an  unreasonable  burden.  The  Agency 
reiterates  that  employee  safety,  not  the 
employer's  convenience,  controls  the 
setting  of  requirements  for  personnel 
hoisting. 

Several  commenters,  such  as  the  State 
of  Maryland,  the  Construction  Industry 
Manufacturer's  Association  (CIMA),  the 
Boeing  Company  and  Boeing  Aerospace 
(Exs.  3-19. 3-31.  3-38  and  3-57) 
expressed  support  for  the  one  percent 
limit. 

In  particular,  the  CIMA  stated  that 
"the  correct  level  is  critical  to  the  safe 
operation  of  the  crane,"  especially 
because,  as  stated  above,  the  load 
charts  only  apply  when  the  crane  is 
level.  CIMA  suggested  that  the  one 
percent  limit  be  measured  as  one  foot  of 
rise  for  one  hundred  feet  of  run. 

The  State  of  Maryland  (Ex.  3-19) 
suggested  that  OSHA  revise  this 
paragraph  to  specify  that  all  outriggers 
on  a  given  crane  be  deployed  because 
otherwise  employers  could  interpret  the 
provision  as  not  requiring  that  all 
outriggers  be  used.  The  danger  is  that 
deploying  only  some  of  the  outriggers 
could  permit  the  crane  to  tip  out  of 
balance  as  the  boom  swings,  as 
documented  by  JACA,  OSHA's 
contractor  for  this  rulemaking  (Ex.  5-2, 
Case  No.  P-6).  Since  some 
manufacturers  do  not  specify  that  all 
outriggers  must  be  used,  OSHA  is 
requiring  that,  in  the  absence  of 
applicable  manufacturer  instructions,  all 
outriggers  be  fully  extended  and 
positioned. 

OSHA  believes  that  the  crane  leveling 
requirement,  as  clarified,  provides  the 
necessary  protection  for  hoisted 
employees,  while  taking  into  account  the 
deviation  from  level  for  which  crane 
load  charts  make  allowance.  OSHA  has 
concluded  that  allowing  greater  leeway 
for  deviation  from  level  would 


dangerously  reduce  the  reliability  of  the 
load  charts  and  increase  the  likelihood 
of  the  crane  tipping  over.  Therefore, 
OSHA  promulgates  this  paragraph,  as 
revised. 

Paragraph  (g)(3){i)(F)  requires  a  50 
percent  derating  of  a  crane  used  to  hoist 
personnel,  so  that  the  crane  would  be 
authorized  to  lift  no  more  than  half  the 
load  it  could  lift  if  it  were  hoisting 
materials.  This  provision  is  based  on 
section  5-3.2.2(a)(17)  of  ANSI  B30.5- 
1982.  Parsons  Corporation  (Ex.  3-22)  and 
the  National  Constructors  Association 
(Ex.  3-74),  among  others,  supported  the 
proposed  derating,  focusing  on  the  ease 
of  applying  a  provision  which  simply 
requires  the  crane  operator  to  divide  the 
referenced  load  chart  figure  by  two,  and 
on  the  attendant  safety  benefit. 
Universal  Wire  Rope  Products  (Ex.  3-36) 
and  DuPont  (E.-*;.  3-75)  supported  the 
derating,  but  noted  that  achieving  the 
advantages  of  derating  depended  on 
carefully  controlling  boom  angle.  Other 
commenters,  such  as  the  United 
Steeiworkers  of  America  (Ex.  3-10]  and 
the  Organization  Resources  Counselors 
(Ex.  3-88),  emphasized  the  need  to 
provide  crane  operators  with  charts  so 
they  could  calculate  the  crane's  capacity 
at  different  boom  angles. 

The  National  Association  of 
Demohtion  Contractors  (NADC)  (Ex.  3- 
8)  and  Unit  Crane  A  Shovel  (Ex.  3-47) 
recommended  the  cranes  be  derated  to 
25  percent,  with  Unit  Crane  considering 
derating  to  33  percent  adequate  for  some 
cranes.  NADC  apparently  viewed 
derating  as  a  substitute  for  controlled 
load  lowering  and  other  paragraph  (g)(3) 
requirements.  Unit  Crane,  in  tiun,  based 
its  recommendation  on  the  American 
Petroleum  Institute's  Specification  2C 
March  1982.  which  addresses  tipping 
hazards. 

OSHA  received  comments  from  the 
Associated  General  Contractors  of  St. 
Louis  (Ex.  3-14),  the  Carolines  Branch  of 
the  AGC.  (Exs.  3-39  and  3-82),  Bechtel 
(Ex.  3-45)  and  the  State  of  Michigan  (Ex. 
3-84]  which  challenged  the  need  for  the 
proposed  derating.  Those  commenters 
generally  stated  that  existing  safeguards 
were  adequate  or  that  the  anticipated 
platform  load  was  too  low  compared  to 
the  rating  of  the  crane  to  justify 
derating.  The  AGC  of  America  (Ex.  3-28 
and  Tr.  199)  and  Granite  Construction 
(Ex.  3-50]  asserted  that  existing  and 
proposed  safety  requirements  made  it 
unnecessary  to  derate  below  75  percent 
of  rated  capacity. 

OSHA  notes  that  load  rating  charts 
are  already  required  by  existing 
S  ig26.550(a](2].  OSHA  also  notes  that 
the  commenters  who  opposed  derating 
and  othei  piuposed  criteria  generally 
did  not  distinguish  between  the 


safeguards  considered  adequate  for 
hoisting  material  and  those  necessary 
for  hoisting  personnel.  OSHA  has 
determined  that  personnel  hoisting, 
insofar  as  it  is  allowed,  requires  a  higher 
degree  of  caution  and  a  greater  margin 
of  safety  than  is  required  for  material 
hoisting  because  the  potential  for 
employee  injury  in  a  personnel  hoisting 
accident  is  far  greater.  OSHA  agrees 
with  the  commenters  who  stress  that  the 
50  per  cent  derating  is  both  protective 
and  easy  to  apply,  increasing  the 
assurance  that  crane  operators  will 
calculate  correctly  the  load  limits  and 
safely  hoist  personnel  platforms.  OSHA 
has  no  basis  for  concluding  that  setting 
the  derating  requirement  at  some  other 
percentage  would  provide  more  safety. 
Indeed,  the  Agency  is  concerned  that 
setting  a  different  derating  percentage 
would  increase  the  likelihood  that  the 
operator  would  miscalculate  the  load 
limit,  possibly  causing  an  accident. 
Therefore,  based  on  the  evidence  in  the 
record,  OSHA  is  promulgating 
paragraph  (g)(3)(i)(F]  as  proposed. 

Paragraph  (g](3](i](G)  prohibits 
employers  from  hoisting  personnel  using 
cranes  or  derricks  with  live  booms.  This 
provision  is  based  on  ANSI  AlO.28-1983. 
"Work  Platforms  Suspended  from 
Cranes  or  Derricks — Safety 
Requirements,"  section  3.1  ANSI  AlO.28 
defmes  a  live  boom  as  one  whose 
lowering  is  controlled  by  brakes  without 
aid  from  other  devices.  OSHA  agrees 
with  ANSI  that  the  use  of  live  booms 
would  endanger  hoisted  employees. 

The  agency  received  comments  on 
this  provision  from  the  Carolines  Branch 
of  the  AGC  (Ex.  3-39  and  3-82)  and  the 
Tennessee  Roadbuilders  Association 
(Ex.  3-41],  requesting  that  OSHA  add  an 
exemption  for  "life  or  death 
emergencies."  OSHA  understands  that 
during  a  "life  or  death  emergency" 
people  will  do  what  is  necessary,  using 
whatever  equipment  is  available  to 
prevent  death  or  injury.  Therefore,  this 
provision  is  promulgated  as  proposed, 
except  that  the  explanatory  note  in  the 
proposal  has  been  incorporated  into  the 
standard. 

Paragraph  (g](3](ii]  requires  that 
cranes  or  derricks  used  to  hoist 
personnel  be  equipped  with  certain 
operational  aids  in  order  to  prevent 
tipping,  two-blocking  or  other  accidents. 
OSHA  specifically  requested  additional 
input  in  this  subject  in  Issue  5. 

Proposed  paragraph  (g)(3)(ii)(A) 
required  employers  to  equip  those 
cranes  and  derricks  having  variable 
angle  booms  with  boom  angle  indicators 
which  are  readily  visible  to  the  operator. 
This  provision  is  based  on  ANSI  B30.5- 
1982,  section  5-1.9.1(c).  The  Agency 
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received  comments  from  Unit  Crane  & 
Shovel  (Ex.  3-47)  and  Puerto  Rico  (Ex.  3- 
55)  which  supported  this  requirement  as 
proposed.  The  State  of  California,  the 
Boeing  Company  and  Boeing  Aerospace 
(Exs.  3-33.  3-38  and  3-57)  supported  the 
proposed  requirements  and  suggested 
that  the  Agency  also  require  a  radius 
chart.  That  suggestion  has  not  been 
adopted  because  the  necessary  data  is 
incorporated  in  the  load  chart  which  is 
already  required  by  §  1926.550(a)(2)  of 
the  construction  standards. 

As  proposed,  paragraph  (g)(3)(ii)(A) 
appeared  to  require  that  cranes  be 
equipped  with  boom  angle  indicators, 
whether  or  not  they  had  variable  angle 
booms.  Therefore,  in  promulgating  the 
final  rule,  OSHA  has  rephrased 
paragraph  (g){3)(ii)(A)  to  make  it  clear 
that  only  cranes  and  derricks  equipped 
with  variable  angle  booms  and  used  to 
hoist  personnel  must  have  boom  angle 
indicators. 

Proposed  paragraph  (g)(3)(ii)(B) 
required  employers  to  equip  or  mark  any 
telescoping  boom  so  that  the  extended 
length  is  clearly  indicated.  This 
provision  is  based  on  ANSI  B30.5-1982. 
section  5-1.9.1(e).  However,  commenters 
such  as  the  Daniel  Construction 
Company  and  the  Carolinas  Branch  of 
the  AGC  (Exs.  3-17  and  3-39).  indicated 
that  the  marking  would  be  ineffective 
because  the  marking  would  not  be 
visible  to  the  crane  operator  at  the 
controls.  Another  commenter,  the  Al 
Johnson  Construction  Company  (Ex.  3- 
42).  asserted  that  effective  instruments 
are  not  available,  and  that  compliance 
with  paragraph  (g)(6)(vi).  which  requires 
continuous  contact  between  the 
operator  or  signal  person  and  the 
platform  occupants,  will  provide  the 
operator  with  the  information  necessary 
to  hoist  employees  safely.  On  the  other 
hand.  Wylie  Systems  presented 
testimony  at  the  public  hearings  (Tr. 
472-73,  489-90)  and  the  PAT  Equipment 
Corporation  submitted  information  (Ex. 
7-E)  which  indicated  that  effective 
instrumentation  is  available. 

Standard  Oil  (Indiana)  (Ex.  3-46) 
commented  that  "Safe  work  practice 
requires  that  a  crane  operator  knows  the 
load  weight,  load  radius  and  height  of 
lift  prior  to  actually  making  the  lift." 
Using  that  information,  the  operator 
could  refer  to  the  crane's  range  diagram 
to  determine  the  required  boom  length 
without  reference  to  length  markings  or 
indicators. 

OSHA  has  determined  that  there  are 
effective  boom  length  indicators  readily 
available  for  installation  on  telescoping 
booms.  In  addition,  the  Agency  believes 
that  markings  on  the  boom  can  provide 
the  operator  with  boom  length 
information.  OSHA  also  agrees  with 


Standard  Oil  (Indiana)  that  an  operator 
preparing  to  hoist  personnel  could 
determine  the  boom  length  without 
using  a  boom  length  indicator. 
Therefore,  OSHA  has  revised  proposed 
paragraph  (g)(3)(ii](B)  so  that,  as 
promulgated,  it  permits  operators,  as  an 
alternative  to  using  the  required 
markings  or  indicators,  to  determine  the 
anticipated  load  radius  accurately  and 
use  that  finding  to  calculate  the 
necessary  boom  length. 

Paragraph  (g)(3)(ii)(C)  of  this  final  rule 
requires  the  use  of  an  anti-two-blocking 
device,  or  a  two-block  damage 
prevention  feature  on  cranes  or  derricks 
used  to  hoist  personnel.  These  devices 
are  intended  to  prevent  the  boom  tip 
from  contacting  the  load  block  or 
overhaul  ball  and  severing  the  hoist 
rope.  Anti-two-blocking  devices  detect 
that  the  overhaul  ball  has  come  close  to 
the  boom  tip  and  activate  a  brake  which 
immediately  stops  the  hoist  and  holds 
the  platform  in  place.  This  provision  is 
based,  in  part,  on  ANSI  B30.5-1982, 
section  5-3.2.2.  which  states  that 
employers  shall  have  warning  or  other 
limiting  devices  "to  prevent  two- 
blocking,  unless  audible 
communications  have  been  provided 
and  one  of  the  persons  being  lifted  has 
been  specifically  assigned"  to  warn 
against  two-blocking  hazards.  OSHA 
did  not  adopt  this  approach  in  the 
proposed  rule.  The  Agency,  however, 
did  request  (49  FR  6285]  that 
commenters  inform  OSHA  of  any 
conditions  where  the  use  of  warning 
devices  would  be  more  feasible  than  the 
use  of  positive  acting  mechanisms. 

OSHA  received  a  great  volume  of 
comment  on  this  provision,  most  of  it 
opposing  the  requirement  or  urging  that 
OSHA  require  something  less  than  the 
proposed  positive  acting  preventive 
devices.  For  example,  Longview  Fibre 
Company,  Columbia  Nitrogen 
Corporation  and  the  AGC  of  California 
(Exs.  3-52,  3-58  and  3-66]  asserted  that 
available  anti-two-blocking  equipment 
does  not  work  properly  and  that  careful 
operation  of  a  crane  would  obviate  the 
need  for  installation  of  anti-two-block 
controls.  In  addition,  Dupont  (Ex.  3-75) 
stated  that  the  kind  of  automatic  brake 
needed  to  prevent  two-blocking  has  not 
yet  been  developed  to  the  point  where  it 
could  be  considered  "a  reliable  safety 
component."  Therefore,  Dupont  along 
with  other  commenters,  such  as  the 
Pennzoil  Company  (Ex.  3-29),  Boeing 
Company  (Ex.  3-38),  Boeing  Aerospace 
(Ex.  3-57)  and  the  Carolinas  Branch  of 
the  AGC  (Exs.  3-39  and  3-82)  requested 
that  OSHA  permit  employers  to  use 
warning  devices  so  that  operators  could 
be  alerted  to  two-blocking  situations 
and  avoid  two-blocking  accidents. 


These  commenters  stated  that  requiring 
positive  acting  devices  would  impose 
unreasonable  economic  burdens;  that 
many  cranes  and  derricks,  particularly 
older  ones,  could  not  be  retrofitted;  and 
that  anti-two-blocking  devices  require 
excessive  maintenance,  are  unreliable, 
and  are  misused  or  abused  by  operators. 

On  the  other  hand,  comments  by  Unit 
Crane  &  Shovel  (Exs.  3-47  and  3-81)  and 
Kenny  Construction  Company  (Ex.  3- 
56).  in  addition  to  testimony  by  the 
Operating  Engineers  at  the  public 
hearing  (Tr.  454-457).  indicated  that 
workable  anti-two-blocking  "stop  and 
hold"  devices  are  available  and  should 
be  required.  BWB  Controls.  Inc.  (Ex.  3- 
63).  a  manufacturer  of  anti-two-blocking 
warningdevicf's.  submitted  product 
literattife  and  testimonials  attesting  to 
the  reliability  of  its  products.  OSHA 
also  noted  that  the  CAL/OSHA  hearing 
transcript  from  May  12, 1983.  submitted 
by  opponents  of  a  requirement  for  anti- 
two-blocking  devices  (Exs.  3-28  and  3- 
66).  also  included  testimony  that  the 
devices  were,  in  fact,  available  and 
workable. 

OSHA  does  not  believe  that  alarm 
devices  or  shouted  warnings  would 
provide  effective  protection  for  hoisted 
personnel  because  they  place  too  much 
reliance  on  operator  reaction  time.  For 
example,  the  system  may  function 
properly,  but  the  operator  may  be 
distracted  by  the  noise  of  the 
construction  site,  or  the  noise  of  the 
crane  engine  and  hoist  mechanism  and 
not  notice  the  alarm  or  warning  for 
several  seconds,  or  the  reaction  time  of 
the  operator  may  simply  be  too  slow.  In 
either  case,  a  two-blocking  incident 
could  easily  result.  Therefore,  because 
the  Agency  believes  that  only  two- 
blocking  preventive  devices  will  provide 
the  necessary  employee  protection, 
OSHA  has  not  followed  the  pertinent 
ANSI  standard.  As  stated  in  its 
discussion  of  Issue  7,  above,  OSHA  has, 
in  part,  based  it  decision  not  to 
promulgate  a  separate  automatic  brake 
requirement  on  its  determination  that 
the  brake  mechanism  of  an  anti-two- 
blocking  device  will  provide  reliable 
protection  for  hoisted  personnel. 

OSHA  concludes,  based  on  the 
evidence  in  the  record  and  its  regulatory 
impact  analysis,  that  the  anti-two- 
blocking  device  requirement  is  both 
feasible  and  cost  effective.  The  Agency 
agrees  that  cranes  equipped  with  these 
devices  require  more  maintenance  than 
cranes  which  are  not  so  equipped. 
OSHA  notes,  however,  that  this 
maintenance  would  be  comparable  to 
that  required  on  the  alarm  devices 
which  many  commenters  recommended. 
The  major  maintenance  and  malfunction 
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concern  with  either  system  is  the  switch 
at  the  boom  tip.  OSHA  believes  that 
proper  maintenance  of  the  device  and 
proper  treatment  during  rig  up,  rig  down, 
and  transport,  coupled  with  proper 
adiustment  of  the  device  once  the  crane 
is  in  place,  will  prevent  the  reported 
unreliability  and  malfunctioning. 

OSHA  has  rex^ived  a  considerable 
amount  of  information  regarding  the 
misuse  of  anti-two  blocking  devices  by 
operators.  OSHA  has  determined  that 
the  proper  selection  and  training  of 
operators  is  necessary  to  prevent  the 
misuse  of  these  devices  as  "operational 
controls."  In  particular,  operators  must 
be  taught  that  an  anti-two-blocking 
device  is  a  backup  for  proper  operator 
control,  and  must  not  be  used  routinely 
as  a  stopping  device. 

Therefore,  based  on  its  review  of  the 
evidence  in  the  record,  which  includes 
many  two-blocking  accident  reports, 
such  as  the  one  discussed  earlier  in  this 
preamble  (Cheyenne.  Wyoming.  1973). 
OSHA  is  promulgating  paragraph 
(gK3Kii)(C)  as  proposed,  except  that  the 
term  "fall  ball"  has  been  replaced  by  the 
term  "overhaul  ball."  to  conform  with 
current  industry  terminology. 

Paragraph  (g)(4]  provides  design 
criteria,  platform  specirications,  loading 
requirements  and  rigging  requirements 
for  personnel  platforms. 

Paragraph  (g)(4)(i]  provides  design 
criteria  for  personnel  piatfomis.  One 
proposed  provision,  paragraph 
(g)(4)(i)(D).  has  been  moved  to 
paragraph  (g)(4)(ii)(E)  because  it 
involves  platform  specifications.  The 
language  of  the  remaining  three 
provisions  is  identical  to  that  in  the 
proposal,  except  as  discussed  below. 

Paragraph  (g)(4)(i)(A)  requires  the 
employer  to  ensure  that  personnel 
platforms  and  suspension  systems  are 
designed  by  a  qualified  engineer  or 
qualified  person  who  has  demonstrated 
skill  and  experience  in  structural  design. 
The  term  "qualified"  is  defmed  in 
§  1926.32(e).  In  the  proposed  standard, 
this  provision  required  that  the 
employer  have  a  quahfied  engineer 
design  the  platform,  based  on  ANSI 
AlO.28-1983.  secUon  5.1.  The  States  of 
Maryland  and  California  (Exs.  3-19  and 
3-33)  commented  favorably  on  the 
proposed  requirement.  However,  the 
International  Cargo  Gear  Bureau  Inc. 
(ICCBi)  (Ex.  3-1)  asserted  that  the 
proposed  language  was  too  vague  and 
asked  OSHA  to  specify  design  criteria 
and  accredit  persons  who  would  certify 
that  the  platforms  were  built  to 
specifications.  The  ICCBI  did  not 
express  an  opinion  on  the  need  to 
require  that  only  engineers  provide  the 
certification.  On  the  other  hand.  Magma 
Copper  (Ex.  3-27)  and  Lunda 


Construction  Company  (Ex.  3-92) 
suggested  that  only  a  "competent" 
individual  is  necessary  to  design  a 
personnel  platform.  OSHA  notes  that 
the  term  "competent  person"  has  a 
unique  meaning  by  definition  in 
$192a32(f).  However,  the  Magma 
Copper  and  Lunda  Construction 
comments  appear  to  use  the  term 
"competent"  to  indicate  that  the  person 
designing  the  platform  must  be 
"competent"  to  design  and  construct 
platforms  which  meet  this  standard,  and 
that  a  person  need  not  be  an  engineer  to 
demonstrate  such  competence.  In  other 
words,  they  indicate  that  the  standard 
should  not  require  design  by  an 
engineer,  because  platforms  can  be 
properly  designed  by  knowledgeable 
non-engineers,  as  well.  OSHA  agrees 
that  some  individuals,  who  lack 
engineering  degrees,  have  the  requisite 
skill  and  experience  to  design  and 
construct  a  personnel  platform  which 
meets  the  requirements  of  the  standard. 
Based  on  the  above  discussion,  OSHA 
has  determined,  notwithstanding  ANSI 
AlO.28-1983.  that  design  by  a  qualified 
engineer  or  a  qualified  person  with 
specific  structural  design  skills  and 
experience  will  ensure  that  a  personnel 
platform  and  its  rigging  provide  the 
necessary  employee  protection  and  has 
revised  this  provision  as  noted. 

This  paragraph  has  also  been 
modified  to  make  it  clear  that  the 
suspension  system  (i.e..  the  permanently 
attached  rigging),  as  well  as  the 
platform,  must  be  designed  by  a 
qualified  engineer  or  qualified  person. 
Based  on  comments  from  Bechtel  (Ex.  3- 
45),  OSHA  determined  that  the 
compatibility  of  the  platform  structure 
with  the  attached  rigging  is  critical  to 
safe  hoisting.  OSHA  also  notes  that  the 
rigging  is  subject  to  the  same  loads  and 
operating  conditions  as  the  platform, 
and  that  the  platform  tackle  is  often 
attached  to  the  platform  at  the  time  the 
platform  is  made.  The  Agency  notes  that 
in  some  circumstances  the  person  who 
designs  the  platform  will  also  design  the 
tackle  attached  to  the  platform. 

Proposed  paragraph  (g)(4)(i](B) 
required  that  the  suspension  system  for 
personnel  platforms  be  designed  to 
minimize  tipping.  The  Agency  received 
very  few  comments  on  this  provision. 
Bechtel  (Ex.  3-45)  commented  that  the 
requirement  was  urmecessary  in  light  of 
the  preceding  paragraph.  The  State  of 
Maryland  (Ex.  3-19)  suggested  that 
OSHA  require  a  suspension  system 
consisting  of  a  factory-made  wire  bridle 
with  four  legs  and  suspended  at  60 
degrees  to  the  horizontal,  because  this 
configuration  has  a  known  rated 
capacity  and  is  easily  inspected.  OSHA 
notes  that  employers  use  personnel 


platforms  to  access  a  wide  variety  of 
workplaces  and  believes  a  specific 
bridle  configuration  would  not  be 
appropriate  with  all  platforms  or  for  all 
hoists.  In  addition,  as  was  stated  in  the 
discussion  of  the  previous  paragraph, 
OSHA  has  determined  that  requiring 
quahfied  engineers  or  qualified  persons 
to  design  the  bridle  provides  adequate 
protection.  Therefore,  OSHA  will  not 
prescribe  what  tackle  may  be  used.  The 
ICGBl  (Ex.  3-1)  argued  that  the 
requirement  should  be  "to  prevent 
tipping."  OSHA  agrees  with  the  ICCBI 
that  "to  prevent  tipping"  is  the  desired 
goal,  but  believes  it  is  not  feasible  to 
prevent  tipping  totally,  due  to  the  nature 
of  personnel  platforms.  Therefore,  this 
paragraph  is  promulgated  as  proposed. 

Proposed  paragraph  (g)(4)(i)(C) 
required  that  personnel  platforms  be 
designed  with  a  minimum  safely  factor 
of  five.  As  discussed  under  paragraph    - 
(g)(3)(i)(B),  above,  OSHA  is 
incorporating  language  related  to  safety 
factors  which  the  Agency  believes  will 
express  clearly  the  regulatory  intent  of 
the  provision.  OSHA  based  this 
provision  on  ANSI  standards  B30.5- 
1982,  section  5-3.2.2(b)(3)  and  AlO.28- 
1983,  section  5.2. 

In  1974,  as  noted  in  the  proposal,  the 
ACCSH  recommended  a  safety  factor  of 
six  for  the  design  of  personnel 
platforms.  In  1983.  the  ACCSH 
discussed  setting  a  safety  factor  for 
personnel  platforms,  but  made  no 
recommendations.  OSHA  specifically 
requested  input  regarding  the  sufficiency 
of  the  proposed  safety  factor  in  Issue  4 
of  the  proposal  (49  FR  at  6283). 

Bechtel  (Ex.  3-45)  stated  that  the 
proposed  safety  factor  of  five  was 
"unnecessary  and  wasteful,"  because 
existing  American  Institute  of  Steel 
Construction  (AISC)  specifications 
provided  sufl'icient  guidance  for  the 
design  of  personnel  platforms,  just  as 
they  already  did  for  other  temporary 
personnel  supports." 

The  Department  of  the  Air  Force, 
Milwaukee  Construction  Industry  Safety 
Council,  National  Constructors 
Association  and  Unit  Crane  &  Shovel 
(Exs.  3-24.  3-26.  3-30  and  3-47) 
expressed  support  for  the  proposed 
safety  factor.  In  particular.  Unit  Crane 
cited  ANSI  B30.5-1982  to  support  this 
provision  and  noted  that,  "since  a 
platform  is  not  subject  to  the  same  sorts 
of  fatigue  as  running  ropes."  there  was 
no  inconsistency  in  supporting  five  as  a 
safety  factor  for  platforms,  while 
suggesting  that  OSHA  set  the  wire  rope 
safety  factor  at  10. 

The  Boeing  Company  (Ex.  3-38) 
recommended  setting  the  safety  factor 
at  four,  as  provided  in  the  §  1910.28(a)(4) 
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requirements  for  "suspended  scaffolds," 
so  that  the  provision  would  be 
consistent  with  the  "safety  factors 
established  for  similar  set  ups."  Boeing 
Aerospace  (Ex.  3-57)  disagreed  with  this 
recommendation,  suggesting  that  "the 
safety  factor  should  be  at  least  5," 
because  personnel  platforms  are 
exposed  to  hazards,  such  as  snagging, 
which  ordinary  scaffolds  do  not 
confront.  Boeing  Aerospace  also  stated 
that  setting  the  safety  factor  at  five  was 
appropriate  so  that  hoisted  personnel 
would  have  at  least  as  much  protection 
as  hoisted  material,  citing 
§  1926.251  (c)(i).  rigging,  and 
§  1926.251(0(1).  shackles  and  hooks  for 
material  handling. 

The  United  Steelworkers  of  America 
and  the  Spartan  Equipment  Company 
(Exs.  3-10  and  3-82)  suggested  that 
setting  the  platform  safety  factor  at  10 
would  provide  adequate  protection.  In 
particular,  the  United  Steelworkers 
stated  that  the  higher  the  safety  factor, 
the  greater  the  assurance  that  OSHA  is 
satisfying  its  statutory  duty  to  protect 
employees. 

Norpac  Engineering  (Ex.  3-88) 
suggested  that  OSHA  set  personnel 
platform  safety  factors  which  are 
comparable  to  those  for  elevator  design 
and  which  are  at  least  as  safe  as  those 
required  for  scaffolds.  OSHA  has 
determined  that  the  current  ANSI 
standard  for  Elevators,  A17.1-1984,  is 
not  an  appropriate  reference  because  it 
does  not  provide  clear  guidance  for  the 
construction  of  personnel  platforms. 
Norpac  (Ex.  3-98]  also  recommended 
that  OSHA  use  the  scaffold  standards, 
§§  1926.28(a)(4)  and  1926.451(a)(7) 
which,  as  noted  above,  require  a  safety 
factor  of  four. 

OSHA  has  determined  that  setting  the 
platform  safety  factor  at  five  provides 
adequate  protection  for  hoisted 
personnel,  consistent  with  the 
applicable  consensus  standards  and 
most  of  the  comments  received.  In 
addition,  the  Agency  believes  that 
neither  the  AISC  specifications  nor  the 
ANSI  elevator  standard  provides  the 
specific  pertinent  information  which  an 
employer  needs  to  fabricate  a  platform 
properly.  Furthermore.  OSHA  has 
determined  that  setting  the  safety  factor 
at  four,  as  is  required  under  the  scaffold 
standard,  would  not  adequately  protect 
hoisted  personnel  because,  as  noted  by 
Boeing  Aerospace  (Ex.  3-57),  platforms 
are  exposed  to  hazards  which 
suspended  scaffolds  do  not  face. 

OSHA  also  has  determined  that  it  is 
unnecessary  to  set  the  safety  factor  at 
six  or  ten,  as  recommended  by  the 
ACCSH  and  certain  commenters 
because,  as  observed  by  Unit  Crane  & 
Shovel  (Ex.  3-47),  five  is  recognized  by 


ANSI  as  providing  adequate  protection 
under  the  conditions  where  platforms 
are  used.  Accordingly,  the  Agency 
promulgates  this  paragraph  as  revised 
and  has  added  an  explanation  to  clarify 
that  the  criteria  for  guardrails  and  body 
belt/harness  system  anchorage  points 
are  found  in  other  Subparts  of  the 
Construction  Standards.  OSHA  believes 
that  this  revision  will  clarify  the 
requirements  and  increase  consistency 
within  the  construction  standards, 
thereby  improving  compliance. 

Proposed  paragraph  (g)(4)(i)(D) 
required  that  personnel  platforms  have 
six  feet  minimum  headroom.  The 
commenters  uniformly  considered  this 
provision  as  overly  restrictive  in  that  it 
limited  the  employer's  flexibility. 
Ebasco  Constructors  and  the 
International  Brotherhood  of 
Boilermakers.  (Exs.  3-«  and  3-53) 
suggested  a  minimum  height  of  six  feet, 
six  inches.  The  National  Association  of 
Demolition  Contractors  and  Parson 
Corporation  (Exs.  3-8  and  3-22) 
suggested  seven  feet.  Other  commenters, 
such  as  Magma  Copper,  Bechtel,  Unit 
Crane  &  Shovel  and  the  Commonwealth 
of  Puerto  Rico  (Exs.  3-27,  3-45,  3-47  and 
3-55).  suggested  that  OSHA  simply 
require  "adequate"  headroom.  OSHA 
agrees  that  specifying  a  minimum  height 
is  unnecessary  to  protect  workers  and 
has  deleted  this  specification  from 
paragraph  (g)(4)(ii)(E)  of  the  final  rule. 
OSHA  has  also  determined  that  the 
headroom  requirements  for  hoisted 
personnel  are  already  properly 
addressed  in  paragraph  (g)(4)(ii), 
"Platform  specifications,"  instead  of  in 
paragraph  (g)(4){i),  "Design  criteria." 

Paragraph  (g)(4)(ii)  of  this  final  rule 
specifies  that  personnel  platforms  must 
have  certain  features. 

Proposed  paragraph  (g)(4)(ii)(A) 
required  employers  to  equip  personnel 
platforms  with  perimeter  protection 
from  the  Hoor  to  42  inches,  plus  or  minus 
three  inches,  which  would  consist  of 
either  solid  construction  or  expanded 
metal  with  openings  no  greater  than 
one-half  inch.  This  provision  was  based 
on  §  1926.500(f)  and  ANSI  AlO.28-1983, 
section  5.6.  Commenters,  including  the 
National  Association  of  Demolition 
Contractors,  Equitable  Gas,  the 
Associated  General  Contractors  of 
America  and  Standard  Oil  (Indiana) 
(Exs.  3-8,  3-25,  3-28  and  3-46),  stated 
that  standard  guardrails  have 
satisfactorily  prevented  accidental  falls. 
Commenters,  such  as  Columbia  Nitrogen 
and  the  Milwaukee  Construction 
Industry  Safety  Council  (Ex.  3-26  and  3- 
58),  suggested  that  OSHA  permit  the  use 
of  standard  guardrails,  except  with  six 
inch  or  12  inch  toe  plates  in  lieu  of 
enclosure  between  the  toe  plate  and 


mid-rail.  In  addition,  commenters,  such 
as  Granite  Construction  (Ex.  3-50)  and 
Organization  Resources  Counselors.  Inc. 
(Ex.  3-32  and  3-89)  stated  that  requiring 
enclosure  to  42  inches,  as  proposed, 
would  unnecessarily  interfere  with  the 
intended  use  of  the  platform.  The  State 
of  Maryland  (Ex.  3-19)  noted  that  the 
requirement  would  necessitate  the 
frequent  repositioning  of  the  platform  to 
make  the  work  area  accessible. 

Further,  Unit  Crane  &  Shovel  (Ex.  3- 
47)  commented  that  permitting  the  use  of 
solid  sidewalls  would  increase  the 
tendency  of  a  platform  to  swing  in  the 
wind  and  recommended  that  only 
expanded  metal  be  allowed. 

On  the  other  hand,  the  Boeing 
Company  (Ex.  3-38),  Boeing  Aerospace 
(Ex.  3-57),  and  the  Salt  River  Project 
(SRP)  (Ex.  3-61)  stated  that  the  proposed 
enclosure  requirement  was 
"acceptable."  The  Boeing  commenters 
also  stated  that  "Guardrails  have  been 
satisfactory."  and  SRP  noted  that  it  has 
a  variance  for  certain  operations  which 
require  top  guardrails  at  30  inches. 

OSHA  has  revised  this  provision  to 
require  simply  that  the  employer  provide 
a  guardrail  system  which  meets  the 
requirements  of  Subpart  M.  OSHA 
anticipates  that  employers  will  already 
be  familiar  with  the  requirements  for 
guardrail  systems  in  Subpart  M,  so  it 
would  be  unnecessary  to  set  out 
specifications  in  this  provision.  OSHA 
notes  that,  under  Subpart  M,  the 
required  height  for  a  top  rail  is 
approximately  42  inches,  as  was 
proposed.  In  addition,  OSHA  has 
determined  that  perimeter  enclosure 
between  the  toe  board  and  the  midrail 
of  the  guardrail  provides  appropriate 
platform  level  protection  against  the 
hazard  to  employees  below  from  failing 
objects.  Further,  OSHA  has  determined 
that  since  perimeter  enclosure  will  only 
be  required  between  the  toe  board  and 
the  mid-rail,  swinging  will  not  pose 
difficulties  and  employers  will  have 
flexibility  to  address  workplace 
circumstances. 

Paragraph  (g)(4)(ii)(B)  requires  that 
the  employer  provide  a  grab  rail  inside 
the  entire  perimeter  of  the  personnel 
platform.  This  provision  is  based,  in 
part,  on  AlO.28-1983,  section  5.8.  The 
proposal  did  not  specify  that  the  grab 
rail  would  extend  along  the  entire  inside 
perimeter  of  the  platform.  OSHA  revised 
the  provision  because  it  determined 
that,  as  noted  by  the  State  of  Maryland 
(Ex.  3-19)  and  Unit  Crane  &  Shovel  (Ex. 
3-47),  a  worker  might  not  otherwise 
have  a  grab  rail  readily  a\  ailable  when 
needed. 

The  Salt  River  Project  (Ex.  3-61) 
suggested  that  the  top  rail  of  a  platform 


constitutes  an  adequate  grab  rail. 
OSHA,  however,  believes  that 
permitting  the  use  of  the  top  rail  as  a 
grab  rail  would  expose  employees  to  the 
risk  of  having  their  hands  smashed 
against  external  objects  while  grabbing 
the  top  rail.  The  ACCSH  drew  a  clear 
distinction  between  the  use  of  the 
guardrail  to  prevent  falls  and  the  use  of 
a  grab  rail  to  help  employees  maintain 
balance  during  hoists  (Tr.  5-23-83,  pp. 
123-124.)  Therefore,  OSHA  has 
determined  that  the  required  grab  rails 
must  be  inside  the  personnel  platform, 
and  promulgates  this  provision  as 
revised. 

Proposed  paragraph  {g)(4)(ii)(C) 
required  that  an  access  gate,  if  provided, 
must  not  swing  outward  during  hoisting 
and  must  be  equipped  with  a  restraining 
device  to  prevent  accidental  opening. 
This  provision  was  based  on  ANSI 
AlO.28-1983,  section  5.4  and  B30.5-1982, 
section  5-3.2.2(b){7).  The  Agency  has 
decided,  however,  to  relocate  the 
restraining  device  requirement  to  a 
separate  provision  (paragraph 
(g)(4)(ii){D))  of  this  final  rule,  for  the 
sake  of  clarity.  OSHA  received  several 
comments,  including  those  from  Ebasco 
Constructors,  The  National  Constructors 
Association  and  Granite  Construction 
(Exs.  3-6,  3-30  and  3-50],  which 
suggested  a  revision  of  the  proposed 
rule  to  permit  the  use  of  sliding  or 
folding  gates.  Since  the  modifications 
requested  are  in  line  with  the  Agency's 
original  intent,  paragraph  (g](4](ii](D)  of 
the  final  rule  reflects  the  acceptability  of 
these  other  approaches  and  incorporates 
the  proposed  requirement  for  restraining 
devices.  This  provision  is  discussed 
further  below. 

OSHA  also  received  comments  from 
the  Carolinas  Branch  of  the  AGC  (Exs. 
3-39  and  3-82]  which  requested  that 
OSHA  permit  the  access  gate  on  small 
platforms  to  swing  out  when  there  is  not 
room  for  it  to  swing  in.  The  Agency  has 
not  adopted  this  suggestion  because,  as 
noted  by  Unit  Crane  &  Shovel  (Ex.  3-47], 
an  outward  opening  gate  could  strike 
against  a  wall  or  other  object  during 
hoisting,  possibly  upsetting  the  platform. 
In  addition,  OSHA  is  concerned  that  an 
improperly  designed  outward  opening 
gate  could  open  accidentally  if  objects 
or  personnel  inside  the  platform  were 
thrown  against  it.  On  the  other  hand. 
OSHA  recognizes  that  the  restrictive 
approach  of  the  proposed  standard  is 
not  necessary  to  protect  workers 
because  the  Agency  knows  of  platforms 
which  do  not  conform  to  the  proposed 
rule  but  which  adequately  protect 
occupants.  OSHA  also  recognizes  that 
some  personnel  platforms  are  used  in 
emergency  situations  to  transport 


injured  employees  on  stretchers  or  to 
effect  rescues.  In  such  circumstances 
access  gates  that  only  swing  inward 
would  create  access  and  egress 
problems,  especially  on  smaller 
platforms.  OSHA  also  notes  that  sliding 
or  folding  gates  may  not  be  feasible  for 
a  given  personnel  platform.  The  Agency 
does  not  wish  to  preclude  the  use  of 
properly  designed  personnel  platforms 
in  emergency  situations  by  requiring  a 
gate  swing  which  would  render  them 
useless. 

In  order  to  resolve  these  conflicting 
concerns,  OSHA  has  decided  that 
access  gates  that  swing,  must  be 
configured  so  that  they  do  not  open 
outward  during  hoisting.  OSHA  notes 
that  it  is  technically  feasible  and  equally 
protective  to  install  a  single  gate  which 
is  capable  of  swinging  both  inwardly 
and  outwardly,  provided  that  the  gate 
not  open  outwardly  during  hoisting. 
Therefore,  based  on  the  above 
discussion,  OSHA  promulgates  this 
paragraph  as  revised  and  relocated. 

Paragraph  (g](4)(ii](D]  requires  that 
access  gates  be  equipped  with  a 
restraining  device  to  prevent  accidental 
opening.  This  provision  was  proposed  as 
part  of  paragraph  (g](4)(ii)(C).  The 
Agency  determined  that,  because  of  the 
above-described  revisions  to  paragraph 
(g](4)(ii)(C],  retaining  this  provision 
within  paragraph  (g)(4)(ii](C]  could 
obscure  this  important  requirement. 
Therefore,  the  Agency  decided  to 
incorporate  the  appropriate  comments 
received  on  this  provision  and 
promulgate  the  revised  requirement  as  a 
separate  provision.  The  comments 
received  on  this  provision  are  discussed 
above  under  paragraph  (g)(4](ii)(C). 

As  discussed  above,  paragraph 
(g)(4]{ii)(E]  of  this  final  rule  presents  the 
revised  requirements  of  proposed 
paragraph  (g](4)(i](D]  for  adequate 
headroom  in  the  personnel  platform. 
Specifically,  this  provision  requires  that 
platforms  have  headroom  which  allows 
employees  to  stand  upright.  OSHA  has 
determined  that  this  performance- 
oriented  approach  is  appropriate  for  a 
provision  where,  as  the  commenters 
observed,  the  circumstances  for  its 
application  may  vary  significantly. 
Therefore  as  revised  and  relocated, 
OSHA  is  promulgating  this  provision. 

Paragraph  (g)(4](ii)(F]  requires  that 
personnel  platforms  have  overhead 
protection  when  there  is  employee 
exposure  to  falling  objects.  This 
provision  is  based  on  ANSI  AlO.28-1983, 
section  5  5  and  B30.5-1982,  section 
5.3.2.2(b](8].  This  requirement  is  similar 
to  that  in  proposed  paragraph 
(g)(4)(ii)(D),  and  has  been  shifted 


because  of  the  addition  or  relocation  of 
paragraphs,  as  discussed  above. 

OSHA  requested  additional 
information  on  the  need  for  overhead 
protecliort  on  personnel  platforms  in 
Issue  6.  A  number  of  commenters,  such 
as  the  State  of  Alaska  (Ex.  3-4),  Unit 
Crane  &  Shovel  (Ex.  3-47)  and  Kenny 
Construction  (Ex.  3-56),  agreed  that 
overhead  protection  should  be  required 
"as  needed."  Several  commenters, 
including  the  State  of  Maryland  (Ex.  3- 
19)  and  the  AGC  of  America  (Exs.  3-28 
and  3-67]  expressed  general  support  for 
the  requirement,  while  noting  that 
certain  work  cannot  be  performed  when 
overhead  protection  is  in  place.  Unit 
Crane  (Ex.  3-47]  noted  that  the  boom  tip 
and  hoist  lines  above  the  platform 
effectively  block  work  which  is  directly 
overhead  and  constitute  falling  object 
hazards  because  they  may  be  lowered 
into  a  landed  platform.  Unit  Crane  also 
noted  that,  "Anytime  the  occupants 
must  work  above  shoulder  height  and 
might  be  restricted  from  the  work  piece 
(SIC)  by  overhead  protection,  such  a 
condition  can  be  eliminated  by  merely 
elevating  the  platform  another  three 
feet." 

Gulf  Oil  (Ex.  3-68],  stated  that 
overhead  protection  on  the  platform  was 
unnecessary  and  would  reduce 
visibiUty.  Gulf  suggested  that,  "If  a 
hazard  of  falling  objects  is  present,  a 
more  positive  means  of  protection 
should  be  provided  other  than  assuming 
the  personnel  platform  would  withstand 
the  dropping  objects."  Gulf  Oil. 
however,  did  not  specify  any  "positive 
means."  The  Carolinas  Branch  of  the 
AGC  (Exs.  3-39  and  3-82]  ob-erved  that 
requiring  overhead  protection  would 
negate  the  possibility  of  employees  lying 
off  to  anything  other  than  the  platform 
itself,  an  action  which  is  useless  and 
impractical.  The  Carolinas  Branch  was 
apparently  concerned  that  if  the 
platform  tipped  or  fell  the  lanyard 
attached  to  an  employee's  body  belt  or 
harness  would  pull  the  employee  up 
against  the  overhead  protection, 
preventing  escape  from  the  platform  and 
increasing  the  likelihood  and  severity  of 
injuries.  The  Carolinas  Branch  was  also 
concerned  that  "work  from  a  platform 
often  must  be  done  above  the  top  of  the 
platform,  such  as,  but  not  limited  to: 
Rubbing  concrete;  form  work;  passing 
and  receiving  tools  and  material,  etc."  In 
addition,  the  Al  Johnson  Company  (Ex. 
3-42)  stated  that  the  proposed  overhead 
protection  was  unnecessary  because  it 
is  more  effectively  handled  under  the 
general  safety  regulations  which  limit 
work  overhead  *  *  '".Some 
commenters.  including  Equitable  Gas. 
Standard  Oil  (Indiana)  and  Organization 
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Resources  Counselors  (Exs.  3-25,  3-46 
and  3-89),  suggested  that  requiring  the 
use  of  hard  hats  would  generally  be 
preferable  to  requiring  overhead 
protection. 

OSHA  has  determined,  based  on  the 
evidence  in  the  record,  that  hoisted 
personnel  who  are  exposed  to  falling 
objects  need  overhead  protection.  Given 
the  small  area  of  a  personnel  platform, 
OSHA  is  concerned  that  workers  would 
not  be  able  to  avoid  falling  materials, 
and  that  head  protection  alone  would 
not  be  sufficient.  OSHA  notes  that  this 
provision  is  consistent  with  the 
requirements  for  scaffolds  in 
§§  1926.451(a)(161  and  1926.451(h)(13), 
which  require  overhead  protection  when 
employees  working  on  other  types  of 
scaffolds  are  exposed  to  overhead 
hazards.  The  Agency  is  concerned  that 
overhead  protection  and  the  use  of  hard 
hats  could  be  viewed  as  either 
equivalent  or  mutually  exclusive. 
Therefore,  OSHA  has  added  language  to 
this  provision  so  it  is  clear  that 
overhead  protection  is  required  in 
addition  to  the  use  of  hard  hats. 

The  final  rule  is  drafted  in 
performance-oriented  language  which 
requires  that  employers  install  the 
protective  covering  whenever 
employees  are  exposed  to  falling 
objects.  Therefore;  when  there  is  no 
potential  for  injury,  whether  due  to  the 
nature  of  the  work  or  the  work  practices 
enforced  at  the  workplace,  the  employer 
need  not  provide  overhead  protection 
other  than  hard  hats. 

OSHA  notes  that  this  paragraph  does 
not  prohibit  the  use  of  a  personnel 
platform  with  overhead  protection  that 
incorporates  a  removable  top,  a  hinged 
top,  or  a  trap  door  to  permit  overhead 
work,  if  such  work  is  necessary,  as  long 
as  the  necessary  overhead  protection 
function  is  not  compromised.  In 
addition,  this  paragraph  does  not 
prohibit  the  use  of  transparent  materials 
to  provide  a  viewing  port  in  the 
overhead  protection. 

In  response  to  the  concern  that 
overhead  protection  would  complicate 
tying  off  (as  required  by  paragraph 
(g)(6)(viii)  of  the  final  rule),  the  Agency 
notes  that  the  requirement  to  tie  off  is 
intended  to  protect  employees  from 
falling  in  the  event  the  platform  tips  or 
the  employees  are  thrown  from  the 
platform.  It  is  not  intended  to  protect 
workers  in  the  event  that  the  platform 
breaks  free  of  the  load  line  or  hook. 
Most  of  the  remaining  provisions  of  the 
standard  focus  on  preventing  the 
platform  from  dropping.  These 
provisions,  such  as  the  requirement  for 
tests,  derating  and  prevention  of  two- 
blocking  are  intended  to  prevent 


situations  where  the  personnel  platform 
breaks  free  of  the  load  line  or  hook. 

Paragraph  (g)(4)(ii)(G)  of  this  final  rule 
requires  employers  to  ensure  that  all 
rough  edges  of  the  platform  exposed  to 
employee  contact  are  so  surfaced  as  to 
prevent  injury  to  employees  from 
punctures  or  lacerations.  This 
paragraph,  based  on  ANSI  AlO.28-1983, 
section  6.1,  is  similar  to  (g)(4)(ii)(E)  of 
the  proposal,  but  has  been  rephrased  to 
clarify  OSHA's  intent.  The  Agency 
received  virtually  no  comment  on  this 
provision.  Bechtel  (Ex.  3-45)  asserted 
that  this  requirement  was  a  matter  of 
common  sense  and  that  it  need  not  be 
covered  by  an  OSHA  standard.  OSHA 
believes  that  this  provision  provides 
necessary  guidance  to  employers,  so  it  is 
promulgating  this  provision  as  revised. 

Proposed  paragraph  (g)(4)(ii)(H)  has 
been  deleted  from  the  final  rule.  That 
proposed  paragraph  required  that  a 
personnel  platform  be  readily 
identifiable  by  color  or  marking.  This 
provision  was  based  on  ANSI  B30.5- 
1982,  section  5-3.2.2(b)(9). 

Most  of  the  comments  received,  such 
as  those  from  Magma  Copper,  Bechtel, 
and  Granite  Construction  (Exs.  3-27,  3- 
45  and  3-50),  indicated  that  this 
provision  was  unnecessary  and  would 
impose  high  maintenance  costs.  The 
State  of  California  and  Boeing  Company 
(Exs.  3-33  and  3-38)  supported  the 
proposed  provision.  OSHA  has 
determined,  based  on  its  consideration 
of  the  record,  that  the  proposed 
provision  is  not  needed  to  protect 
workers,  given  the  other  provisions  of 
paragraph  (g)  which  cover  the  design, 
construction,  testing  and  use  of  the 
personnel  platform.  The  Agency, 
therefore  has  eliminated  proposed 
paragraph  {g)(4)(ii)(H). 

Paragraph  (g)(4)(ii)(H)  requires  that  all 
welding  of  the  platform  and  components 
be  performed  by  a  qualified  welder 
familiar  with  the  weld  grades,  types  and 
materials  specified  in  the  design.  This 
provision,  which  is  virtually  identical  to 
proposed  paragraph  (g)(4)(ii)(F).  is  based 
on  ANSI  A10.2&-1983,  section  6.3. 

In  addition,  OSHA  solicited  comments 
on  whether  a  welder  who  is  "qualified" 
as  defined  in  §  1926.32(1}  is  sufficient  or 
if  a  certified  welder  would  be  more 
appropriate.  Magma  Copper  (Ex.  3-27) 
cautioned  OSHA  regarding  use  of  the 
term  "qualified,"  because  "Any 
experienced  *  *  *  welder  could 
assemble  a  cage."  Unit  Crane  &  Shovel 
(Ex.  3-47)  suggested  that  OSHA  require 
American  Welding  Society  certified- 
welders.  while  the  Boilermakers  Union 
(Ex.  3-53)  suggested  that  OSHA  require 
that  fabrication  be  done  by  a  certified 
welder  who  has  passed  a  welding  test 


that  meets  the  specifications  of  the 
ASME  welding  code.  On  the  other  hand, 
Puerto  Rico  (Ex.  3-55)  suggested  that 
requiring  a  "qualified"  welder,  as 
understood  in  terms  of  section 
1926.32(1),  provided  adequate  assurance 
that  the  platform  would  be  safe.  The 
Agency  believes  that  requiring  welder 
certification  or  specifying  a  particular 
set  of  credentials  for  a  platform  welder 
would  not  improve  employee  protection. 
Indeed,  OSHA  agrees  with  Puerto  Rico 
that  the  term  "qualified,"  as  defined. 
provides  appropriate  assurances  that 
the  welder  assigned  to  construct  a 
personnel  platform  will  assemble  it 
properly. 

Paragraph  (g)(4)(ii)(I)  of  this  final  rule 
requires  that  employers  post  personnel 
platforms  with  plates  or  other 
permanent  markings  indicating  the 
platform  weight  and  its  rated  load 
capacity  or  maximum  intended  load. 
This  provision  is  based  on  ANSI  A10.28- 
1983.  section  5-3  and,  in  part,  on  B30.5- 
1982,  section  5-3.2.2(b)(4).  This 
requirement  was  proposed  as  paragraph 
(g)(4)(ii)(G)  and  has  been  redesignated. 

A  few  commenters,  including  the 
International  Cargo  Gear  Bureau,  the 
United  Steelworkers,  and  Norpac 
Engineering,  Inc.  (Exs.  3-1,  3-10  and  3- 
88),  suggested  that  the  marking  also 
indicate  the  maximum  number  of 
personnel  who  may  be  lifted.  OSHA 
notes  that  ANSI  B30.5-1983,  section  5- 
3.2.2(b)(4),  provides  that  the  plate  shall 
specify  the  maximum  number  of  persons 
to  be  hoisted.  In  addition,  the  United 
Steelworkers  of  America  (Ex.  3-10) 
recommended  that  this  provision  be 
revised  to  include  a  platform 
certification  requirement,  with  the 
certification  posted  on  the  platform. 

OSHA  has  determined  that  the 
platform  posting  provision  as  proposed 
will  provide  adequate  protection  for 
hoisted  workers  by  alerting  everyone 
involved  in  a  lift  of  the  rated  load 
capacity  or  maximum  intended  load  of 
the  platform.  Furthermore,  insofar  as 
A10.28  and  B30.5  differ  in  their 
provisions  for  marking  of  personnel 
platforms,  OSHA  has  decided  to  rely  on 
ANSI  AlO.28-1983,  which  exclusively 
covers  personnel  platforms,  rather  than 
B30.5-1982,  which  focuses  on  cranes,  in 
deciding  not  to  require  the  plate  to  state 
the  maximum  number  of  passengers. 
The  Agency  believes  that  an  additional 
requirement  to  post  the  {wrsonnel 
platform  with  the  maximum  number  of 
passengers  will  not  add  to  the  degree  of 
employee  protection  provided  by  the 
requirement  to  post  the  maximum 
intended  load  or  rated  load  capacity. 
Finally,  OSHA  has  determined  that 
although  a  personnel  platform  designed 
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and  built  at  the  worksite  may  not  have  a 
rated  load  capacity  (such  capacities  are 
normally  determined  for  manufactured 
platforms)  the  design  will  have  been 
based  on  a  determinable  maximum 
intended  load.  In  those  situations  where 
a  platform  does  not  have  a  rated  load 
capacity,  the  maximum  intended  load 
shall  be  posted.  Therefore,  this 
paragraph  is  being  promulgated  as 
revised. 

Paragraph  (g](4)(iii)  of  this  final  rule 
covers  personnel  platform  loading. 

Paragraph  (gK4)(iii)(A)  prohibits 
loading  the  platform  in  excess  of  its 
rated  load  capacity  or  maximum 
intended  load,  whichever  is  less.  This 
provision  is  similar  to  the  proposed 
requirement  and  is  based  on  ANSI 
B30.5-1982,  sections  5-3.2.1.1-(b)  and  (c). 
The  Agency  received  no  comments 
which  opposed  this  requirement.  Ebasco 
Constructors  (Ex.  3-6)  suggested  that 
OSHA  base  the  rated  load  capacity  on  a 
specified  minimum  pounds-per-square- 
foof  requirement. 

The  performance-oriented  language  of 
the  provision,  as  originally  proposed, 
allows  the  employer  to  determine  what 
criteria  are  used  to  rate  the  capacity  of 
the  personnel  platform.  OSHA  believes 
that  this  provision,  when  coupled  with 
the  design,  construction,  and  testing 
requirements  presented  in  this  standard, 
will  provide  adequate  protection  for 
employees.  As  noted  above,  a  job  built 
and  designed  personnel  platform  may 
not  have  a  rated  capacity,  but  the  design 
will  have  been  based  on  a  maximum 
intended  load.  Therefore,  for  platforms 
whose  rated  load  capacity  has  not  been 
determined,  or  for  which  there  is  no 
such  rating,  the  employer  can  comply 
with  this  provision  by  ensuring  that  the 
maximum  intended  load  is  not 
exceeded. 

Paragraph  (g)(4)(iii)(B)  limits  the 
number  of  employees  being  hoisted  to 
those  required  to  do  the  work.  This 
provision,  which  is  identical  to  the 
proposed  requirement,  is  based  on  ANSI 
AlO.28-1983.  section  12.2.  OSHA 
speciHcally  requested  additional  input 
on  this  subject  in  Issue  3.  Many 
commenters,  especially  contractors  such 
as  Parsons,  Johnson  Bros,  and  Granite 
(Exs.  3-22,  3-43  and  3-50).  supported  the 
provision  as  proposed.  Supportive 
comments  were  also  received  from  the 
Boilermakers  Union  (Ex.  3-53). 

As  indicated  by  the  discussion  of 
paragraph  (g)(4)(ii){I)  above,  some 
commenters  suggested  that  OSHA  limit 
the  number  of  employees  to  be  hoisted 
and  that  the  maximum  intended  load 
and  rated  load  capacity  be  based  on 
that  number  of  employees  times  a 
pounds  per  employee  load  factor  (Exs. 
3-24,  3-27,  ^33,  3-47,  3-76,  and  3-82). 


However,  other  commenters,  such  as 
Puerto  Rico  (Ex.  3-55)  and  the  Salt  River 
Project  (Ex.  3-61),  asserted  that  OSHA 
should  focus  on  preventing  loads  from 
exceeding  capacity,  not  on  the  number 
of  employees  needed  to  perform  work 
duties.  OSHA  agrees  with  those 
commenters  who  favored  compliance 
capacity  requirements  set  forth  in  terms 
of  total  load  weight.  Indeed,  OSHA  has 
determined  that  compliance  with  the 
load  limits  of  the  platform  and 
maintenance  of  the  platform  safety 
factor  established  by  the  standard  will 
provide  the  necessary  protection,  while 
allowing  the  employer  the  flexibility  to 
determine  how  many  employees  must  be 
hoisted  to  perform  assigned  work.  The 
Agency  believes  that  specifying  a  limit 
on  the  number  of  hoisted  personnel 
would  unreasonably  restrict  the 
determination  of  how  many  workers  are 
required  to  perform  a  particular  task 
safely.  Accordingly,  OSHA  has 
promulgated  this  paragraph  unchanged. 

Paragraph  (g)(4)(iii)(C)  limits  the 
occupancy  of  the  personnel  platform  to 
employees,  and  the  tools  and  materials 
necessary  to  do  the  work  they  are 
assigned.  This  provision  reflects  input 
from  the  ACCSH  which  urged  OSHA  to 
ensure  that  personnel  platforms  were 
not  used  as  material  hoists  (Tr.  5-23-83 
pp.  50-52).  Unit  Crane  &  Shovel  (Ex.  3- 
47)  recommended  that  OSHA  prohibit 
the  use  of  personnel  platforms  to  hoist 
bulk  material  because  a  shifting  load 
could  endanger  the  hoisted  personnel. 
The  Carolinas  Branch  of  the  AGC  (Exs. 
3-48  and  3-82)  opposed  such  a 
restriction  on  transporting  material  in 
bulk  or  other  loads  not  related  to  the 
task  to  be  performed  on  personnel 
platforms,  as  long  as  the  capacity  of  the 
platform  was  not  exceeded.  OSHA 
believes  that  compliance  with  capacity 
limitations  above  does  not  provide 
adequate  assurance  of  employee  safety 
when  loading  personnel  platforms. 
OSHA  believes  that  it  is  less  likely  that 
the  appropriate  concern  for  capacity 
limitations  would  be  shown  when  using 
a  personnel  platform  as  a  material  hoist. 
This  misuse  would  cause  structural 
fatigue  which  may  not  be  readily 
detected  by  inspection,  until  failure 
occurs.  The  Agency  reiterates  its 
concern  that  personnel  hoisting,  insofar 
as  it  is  permitted  under  the  terms  of  this 
standard,  must  satisfy  more  demanding 
criteria  than  are  required  for  material 
hoisting.  Given  the  special  concern 
OSHA  has  expressed  regarding  the 
hazards  of  personnel  hoisting,  the 
Agency  has  determined  that  it  would  be 
inappropriate  to  allow  personnel 
platforms  to  be  used  as  material  hoists. 
In  addition,  the  Agency  believes  that 
any  blurring  of  the  distinction  between 


personnel  hoisting  and  material  hoisting 
would  increase  the  likelihood  of 
operator  error.  Therefore,  OSHA  is 
promulgating  this  paragraph  as 
proposed,  with  a  clarification  that  the 
platforms  are  not  to  be  used  for  other 
purposes  when  they  are  not  hoisting 
personnel. 

Proposed  paragraph  (g)(4)(iii)(D)  has 
been  separated  into  two  provisions  for 
the  sake  of  clarity,  but  the  provisions 
will  be  discussed  jointly  since  it  was 
proposed  as  one  provision.  The 
proposed  paragraph  required  that 
materials  on  a  personnel  platform  be 
secured  and  evenly  distributed  while  the 
platform  is  in  motion.  Paragraph 
(g)(4)(iii)(D)  requires  that  materials  and 
tools  on  an  occupied  personnel  platform 
be  secured  to  prevent  displacement. 
Paragiaph  (g)(4)(iii)(E)  requires 
materials  to  be  evenly  distributed  within 
the  confines  of  the  platform.  These 
provisions  are  based  on  ANSI  AlO.28- 
1983.  section  8.1.  The  few  comments 
received  support  these  provisions  in 
principle.  The  Boeing  Company  and 
Boeing  Aerospace  (Exs.  3-38  and  3-57), 
however,  suggested  that  OSHA  change 
the  wording  to  "loaded  in  such  a  way 
that  they  do  not  present  a  hazard  to 
personnel."  Ebasco  Construction  (Ex.  3- 
6)  suggested  that  the  language  be 
changed  to  require  materials  to  be 
"evenly  distributed  within  the  confines 
of  the  platform."  The  Agency  believes 
that  the  Boeing  commenters'  suggested 
revision  provides  less  guidance  to  the 
employer,  and  would  be  less  protective 
than  the  requirement,  as  proposed.  On 
the  other  hand,  OSHA  has  determined 
that  Ebasco's  suggested  language  better 
expresses  OSHA's  original  intent  that 
the  load  be  evenly  distributed  within  the 
platform.  Therefore,  the  Agency  has 
adopted  Ebasco's  suggested  change  and 
promulgates  these  paragraphs  as  revised 
and  separated. 

Paragraph  (g){4)(iv)  addresses  the 
rigging  used  to  suspend  personnel 
platforms. 

Paragraph  (g)(4)(iv){A)  requires  that  if 
a  rope  bridle  is  used  to  connect  the 
personnel  platform  to  the  load  line,  the 
bridle  legs  shall  be  connected  to  a 
master  link  or  shackle,  so  that  the 
weight  of  the  platform  is  evenly 
distributed  among  the  bridle  legs. 

The  State  of  California  (Ex.  3-33) 
suggested  requiring  that  four  part  bridles 
be  designed  as  if  only  two  legs  were 
supporting  the  platform  to  ensure 
stability,  because  the  weight  of  the 
loaded  platform  would  probably  not  be 
evenly  distributed.  Although  this 
suggestion,  in  general,  is  technically 
sound  rigging  practice.  OSHA  has 
determined  that  other  bridle 
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configurations  will  provide  the 
necessary  protection  In  addition,  OSHA 
believes  that  the  bridle  configuration 
suggested  by  the  State  of  California  may 
not  be  appropriate  in  all  circumstances. 
Therefore,  OSHA  has  determined  that 
the  requirement,  as  proposed,  provides 
the  necessary  protection  for  hoisted 
employees. 

Lift-All  Company,  Inc.,  the  Boeing 
Company  and  Boeing  Aerospace  (Exs. 
3-13,  3-38  and  3-57)  commented  that  the 
use  of  the  term  "ring"  in  paragraph 
(g)(4)(iv)(A)  was  inappropriate.  They 
suggested  that  OSHA  use  the  term 
"master  link"  adopted  by  ANSI  B30.9- 
1984,  "Slings".  OSHA  has  decided  that 
the  suggested  change  is  proper  and  has 
reworded  the  final  rule  accordingly. 

Standard  Oil  (Indiana)  (Ex.  3-46) 
expressed  concern  that  this  provision  as 
proposed  would  not  permit  alternatives 
to  wire  rope  bridles  and  requested  that 
OSHA  clearly  state  that  such 
alternatives  were  permitted.  OSHA 
believes  that  it  is  sufficiently  clear  from 
the  use  of  the  expression  "when  a  wire 
rope  bridle  is  used"  that  OSHA  is  ■ 
simply  taking  into  account  the 
consequences  of  a  particular  rigging 
choice  and  does  not  mean  to  limit  the 
choice  of  equipment.  Therefore,  OSHA 
has  not  made  the  requested  change. 

The  Organization  Resources 
Counselors  (Ex.  3-32)  asserted  that 
hoisted  personnel  would  be  safer  if 
OSHA  permitted  bridle  legs  to  be 
attached  to  the  hook  individually,  rather 
than  joined  at  a  single  ring  or  shackle. 
OSHA  has  determined  that  the 
suggested  change  would  allow  hoisted 
personnel  to  be  exposed  to  greater 
danger  than  would  be  permitted  under 
the  standard  as  proposed,  because  the 
displacement  of  any  one  of  the  bridle 
legs  could  cause  the  platform  to  tip. 
Therefore,  the  suggested  change  has  not 
been  made. 

Paragraph  (g)(4)(iv)(B)  requires  that 
the  hooks  or  other  attachment 
assemblies  used  for  rigging  personnel 
hoists  be  of  types  that  can  be  closed  and 
locked.  This  provision,  which  is 
identical  to  the  proposed  requirement,  is 
based  on  ANSI  AlO.28-1983,  section  9.2. 
OSHA  highlighted  this  subject  in  Issue 
8.  Many  commenters,  including  Johnson 
Bros.  Corporation,  Unit  Crane  &  Shovel 
and  Lunda  Construction  Company  (Ex. 
3-43,  3-47  and  3-92),  strongly  supported 
this  requirement.  On  the  other  hand, 
Bechtel  (Ex.  3-45)  asserted  that  this 
provision  was  redundant  with  existing 
safety  standards,  and  the  American 
Road  &  Transportation  Builders 
Association  (ARTBA)  (Ex.  3-65)  stated 
that  the  proposed  requirements  were 
"excessively  descriptive  and 
restrictive,"  though  ARTBA  did  suggest 


that  OSHA  require  positive  locking 
devices  on  hooks.  As  has  been 
discussed  above,  OSHA  believes  that 
the  hoisting  of  personnel  requires  even 
greater  care  than  the  hoisting  of 
material,  so  the  precautions  required  by 
this  paragraph  are  necessary. 

Some  commenters,  such  as  Standard 
Oil  (Indiana)  (Ex.  3-46)  and  Gulf  Oil  (Ex. 
3-68),  suggested  that  OSHA  permit 
"mousing,"  a  practice  by  which  wire 
rope  is  wrapped  around  a  hook  to  cover 
the  hook  opening  and  to  prevent  the 
dropping  of  a  hoisted  load,  as  an 
alternative  to  the  shackles  and  locking 
hooks  required  in  the  proposed 
standard.  These  commenters  asserted 
that  mousing  was  a  safe  and  proven 
technique  and  that  the  provision,  as 
proposed,  would  impose  hardship. 
Indeed,  ANSI  B30.5-1982,  section  5- 
3.2.2(b)(10),  recognizes  mousing  as  a 
means  of  securing  the  hook  opening  for 
personnel  hoisting  operations.  Other 
commenters,  including  Parsons 
Corporation  (Ex.  3-22),  the  State  of 
California  (Ex.  3-33),  the  Boilermakers 
Union  (Ex.  3-53)  and  NORPAC 
Engineering  (Ex.  3-88),  asserted  that 
OSHA  should  not  allow  mousing.  These 
commenters  stated  that  mousing  was 
unsafe  and  that  a  strong,  securely 
locked  hook  should  be  used  instead.  In 
addition,  the  International  Union  of 
Operating  Engineers  testified  (Tr.  465- 
466)  that  mousing  does  not  close  a  hook 
opening  and  that  properly  closing  safety 
hooks  are  available. 

OSHA  has  determined  that  mousing 
would  not  provide  the  necessary 
assurance  that  a  personnel  platform 
would  not  be  dropped,  because  the 
platform  could  still  slip  off  the  hook 
despite  the  mousing.  The  Agency  agrees 
with  those  commenters  who  suggest  that 
only  hooks  whose  openings  lock  closed 
may  be  used.  Therefore,  OSHA  has  not 
made  the  suggested  revision.  OSHA  has 
followed  ANSI  A10.28  instead  of  ANSI 
B30.5  in  this  case,  because  the  Agency 
believes  that  permitting  mousing  under 
this  standard  would  not  effectuate  the 
purposes  of  the  OSHA  Act. 

OSHA  has  revised  the  wording  of 
proposed  paragraph  (g)(4)(iv)(B)  in 
several  places  to  clarify  the  intended 
meaning.  As  was  the  case  with 
paragraph  (g)(3)(ii)(C),  the  term 
"overhaul  ball"  has  replaced  "fall  ball" 
to  be  consistent  with  current  industry 
terminology.  In  addition,  OSHA  has 
replaced  the  term  "screw  pin"  with 
"bolt"  and  has  specified  that  any 
shackles  used  must  be  of  the  "alloy 
anchor-type,"  in  response  to  comments 
from  Columbus  McKinnon  Corporation 
(Ex.  3-16),  which  reflect  current  usage  in 
the  industry.  Otherwise,  this  paragraph 
has  been  promulgated  unchanged. 


Proposed  paragraph  (g)(4)(iv)(C) 
required  that  all  wire  rope  and 
hardware  used  to  rig  personnel 
platforms  have  a  minimum  safety  factor 
of  seven,  in  order  to  be  consistent  with 
the  proposed  load  line  (running  rope) 
safety  factor.  Issue  4  of  the  proposal 
discussed  the  proposed  equipment 
safety  factors  and  solicited  additional 
input.  Some  commenters,  including  Lift- 
All  and  the  Wire  Rope  Technical  Board 
(Exs.  3-13  and  3-15),  supported  setting 
the  safety  factor  at  seven.  Other 
commenters,  such  as  the  Salt  River 
Project  and  the  Spartan  Equipment  Co. 
(Exs.  3-61  and  3-82),  "accepted"  the 
proposed  safety  factor,  while  Standard 
Oil  (Indiana)  (Ex.  3-46)  simply  took  it  as 
a  "given."  Spartan  suggested  that  setting 
the  safety  factor  at  five  instead  of  seven 
would  still  provide  "satisfactory" 
protection.  These  comments  either  did 
not  provide  a  basis  for  using  seven  or 
they  relied  on  the  rationale  presented  in 
the  proposal  to  support  setting  seven  as 
the  safety  factor  for  hoist  ropes. 

Unit  Crane  &  Shovel,  the  Boeing 
Company,  and  Boeing  Aerospace  (Exs. 
3-47,  3-38  and  3-57)  suggested  that 
OSHA  set  the  safety  factor  for  rigging  at 
10,  based  on  the  same  authorities  and 
rationale  used  to  support  their 
suggestion  that  the  safety  factor  for 
running  ropes  be  set  at  10  (See 
discussion  of  paragraph  (g)(3){i)(A)  of 
the  final  rule.)  The  Boeing  commenters 
also  suggested  that  OSHA  require  a 
higher  safety  factor  when  employers  use 
rotation  resistant  rope.  OSHA  notes  that 
Unit  Crane  would  set  different  safety 
factors  for  the  personnel  platform  and 
its  "attaching  devices"  (safety  factor  of 
5)  on  the  one  hand,  and  running  ropes 
(safety  factor  of  10)  on  the  other,  citing 
ANSI  B30.5-1982,  section  5-3.2.2(b)(3). 
This  raises  the  question  whether 
platform  rigging  should  be  considered 
part  of  the  platform  or  part  of  the  load 
line  for  the  purpose  of  setting  a  safety 
factor  for  rigging. 

ANSI  AlO.28-1983  does  not  specify  a 
safety  factor  for  rigging,  but  it  does 
agree  with  ANSI  B30.5-1982  in  setting 
the  safety  factor  for  the  personnel 
platform  at  five.  The  National 
Constructors  Association.  Johnson  Bros. 
Corporation  and  Granite  Construction 
(Exs.  3-30.  3-43  and  3-50)  suggested 
setting  the  rigging  safety  factor  at  five  so 
that  it  would  be  consistent  with  the 
personnel  platform  safety  factor.  Magma 
Copper  and  the  AGC  of  America  (Exs. 
3-27  and  3-28)  suggested  that  setting  the 
safety  factor  for  rigging  at  five  would  be 
adequate.  In  addition.  Columbus 
McKinnon  (Ex.  3-16)  opposed  the 
proposed  rigging  safety  factor  of  seven 
because  it  was  inconsistent  with  the 


29132  Federal  Register  /  Vol.  53.  No.  148  /  Tuesday.  August  2.  1988  /  Rules  and  Regulations 


industry  practice  regarding  hooks 
(safety  factor  of  three  to  five)  and 
shackles  (five  to  six). 

OSHA  notes  that  the  load  imposed  on 
the  hoist  line  is  greater  than  that 
imposed  on  any  single  static  line,  such 
as  a  platform  sling.  Based  on  the 
comments  and  the  pertinent  consensus 
standards,  OSHA  is  convinced  that  it  is 
critical  to  provide  employers  with  clear, 
readily  applicable  guidance  for 
designing  the  platform  and  its  rigging. 
Accordingly,  the  Agency  has  determined 
that  the  platform  rigging  safety  factor 
should  be  the  same  as  for  the  platform 
itself  and  has  revised  the  proposed 
paragraph  to  require  a  safety  factor  of 
five.  OSHA  agrees  that  rotation 
resistant  rope  is  subject  to  greater  and 
harder  to  detect  deterioration  than 
standard  wire  rope,  therefore  the 
Agency  has  set  the  safety  factor  for 
rotation  resistant  rope  at  10.  Therefore, 
OSHA  promulgates  paragraph 
(g)(4)(iv)(C),  as  revised. 

Paragraph  (g)(4)(iv)(D)  requires  that 
all  eyes  in  wire  rope  slings  be  fabricated 
with  thimbles  to  prevent  excessive  wear 
on  the  rigging. 

Magma  Copper  (Ex.  3-27)  commented 
that  thimbles  were  unnecessary,  based 
on  its  suggestion  that  OSHA  set  the  wire 
rope  and  hardware  safety  factors  at  five. 
In  addition,  Standard  Oil  (Indiana)  (Ex. 
3-46)  commented  that  thimbles  would 
only  be  minimally  useful,  based  on  a 
safety  factor  of  seven.  The  Salt  River 
Project  (Ex.  3-61)  and  Lunda 
Construction  Company  (Ex.  3-92) 
supported  the  proposed  provision,  with 
the  Salt  River  Project  emphasizing  that 
OSHA  should  require  thimbles  of  the 
flemish  eye  type,  rather  than  the  fold 
back  splice  type. 

OSHA  has  determined  that  there  is  a 
reasonable  basis  for  this  requirement 
because  thimbles  are  generally  used  in 
the  fabrication  of  slings  intended  for  use 
more  than  one  time,  whether  hoisting 
material  or  personnel.  Thimbles  allow  a 
smoother  bending  of  the  portion  of  wire 
rope  used  to  make  eyes,  and  help 
prevent  kinks  and  crimps  that  would 
occur  without  the  thimble.  This  results 
in  less  deformation  of  the  wire  rope, 
and,  therefore,  reduces  deterioration  of 
the  ropes  strength.  In  keeping  with  the 
performance-oriented  approach  OSHA 
has  taken  in  setting  requirements  for 
personnel  platforms,  the  Agency  will  not 
specify  the  type  of  thimble  to  be  used. 
Therefore,  this  paragraph  is  promulgated 
unchanged. 

Paragraph  (g)(4)(iv){E)  prohibits  the 
use  of  personnel  hoisting  bridles  and 
other  personnd  hoisting  rigging  for  any 
other  purpose.  This  provision  appeared 
in  the  proposed  standard  as  paragraph 
(g)(6](x).  It  has  been  relocated  so  it  will 


appear  with  other  provisions  which 
regulate  rigging. 

The  Construction  Industry 
Manufacturers  Association  (Ex.  3-31) 
recommended  that  "no  external  load 
shall  be  lifted  by  attaching  to  the 
personnel  platform."  The  State  of 
California  (Ex.  3-33)  and  the  National 
Constructors  Association  (Ex.  3-74). 
while  generally  opposed  to  hoisting  of 
other  loads,  commented  that  it  sboiild  be 
permitted  in  the  isolated  circumstances 
when  need  was  shown.  The  Milwaukee 
Construction  Industry  Safety  Council 
(MCISC)  (Ex.  3-70)  commented  that  a 
crane  should  not  hoist  other  loads  while 
employees  are  aloft,  suggesting  that  the 
platform  be  lowered  when  the  workers 
need  more  materials.  DuPont  (Ex.  3-75) 
and  the  State  of  Michigan  (Ex.  3-84) 
suggested  that  OSHA  expressly  prohibit 
any  other  crane  operations  while 
employees  are  being  hoisted.  On  the 
other  hand,  Kenny  Construction  (Ex.  3- 
69)  asserted  that  it  needs  to  use  a 
"whip"  line  to  assist  hoisted  personnel 
in  their  work. 

As  already  stated  in  the  discussion  of 
paragraph  (g)(4)(iii](C),  OSHA  believes 
that  the  use  of  a  personnel  platform  for 
material  hoisting  would  expose  hoisted 
employees  to  increased  risks.  Given  the 
close  relationship  between  the  platform 
and  the  attached  rigging,  OSHA  has 
concluded  that  the  ban  on  material 
hoisting  should  also  apply  to  the  rigging. 
In  particular,  OSHA  has  determined 
based  on  the  evidence  in  the  record,  that 
the  danger  of  excessive  wear  and 
entanglement  from  hoisting  other  loads 
far  outweighs  the  convenience  value  of 
permitting  the  practice.  OSHA  has 
revised  the  language  to  prohibit  clearly 
the  use  of  the  rigging  for  other  service 
and  to  make  the  language  consistent 
with  the  similar  restrictions  for  use  of 
the  platform  foimd  in  paragraph 
(g){4)(iii)(C). 

In  addition,  OSHA  solicited  comments 
in  Issue  10  regarding  the  need  for  an 
additional  sling  (bridle)  which  would  be 
in  position  to  support  the  personnel 
platform  in  case  the  primary  connection 
failed.  Several  commenters,  such  as 
Parsons  Corporation,  the  U.S.  Air  Force 
and  the  Research  and  Trading 
Corporation  (Exs.  3-22,  3-24  and  3-60) 
stated  that  a  secondary  bridle  was 
necessary  for  protection  of  hoisted 
personnel.  Other  commenters,  the 
Boeing  Company  and  Boeing  Aerospace 
(Exs.  3-38  and  3-57).  stated  that 
secondary  bridles  were  not  always 
needed,  particularly  where  independent 
lifelines  were  feasible.  The  Boeing 
commenters  noted  that  the  "safety" 
bridle  protected  against  only  one 
possible  cause  of  platform  fall.  The 
State  of  California  (Ex.  3-33)  noted  that 


a  secondary  bridle  would  not  be  needed 
where  the  requirement  in  proposed 
paragraph  (g)(4)(iv)(B)  for  positive 
locking  load  hook  was  satisfied  and 
suggested  that  hooks  be  designed  to 
ensure  that  secondary  bridles  would  not 
be  needed.  The  Milwaukee  Construction 
Industry  Safety  Council  (Ex.  3-26).  in 
turn,  noted  that  a  standard  hook  with  a 
safety  latch  would  be  sufficient  to 
comply  with  proposed  paragraph 
(g)(4)(iv)(B)  if  the  second  sling  was 
required. 

On  the  other  hand,  the  Northwest 
Engineering  Company,  the  ACC  of  St. 
Louis,  Unit  Crane  and  Shovel  and 
Norpac  Engineering,  Inc.  (Exs.  3-3,  3-14, 
3-47  and  3-88]  commented  that  a  safety 
sling  requirement  was  neither  necessary 
nor  desirable.  In  particular,  the  AGC  of 
St.  Louis  and  Unit  Crane  stated  that  the 
proximity  of  the  "redundant"  sling  to  the 
load  line  would  cause  damage  through 
chafmg  and  tangling.  Unit  Crane  added 
that  compliance  with  the  proposed 
requirements  for  closing  the  hook  throat, 
prohibiting  free  fall,  using  lifelines  and 
performing  prelift  safety  checks  would 
properly  protect  hoisted  personnel.  In 
addition,  the  Boilermakers  Union  (Ex.  3- 
53)  stated  that  there  had  been  no 
accidents  involving  its  members  which 
indicated  need  for  a  safety  bridle.  The 
Boilermakers  added  that  the  "rigorous 
testing"  required  under  the  proposed 
rule  made  the  possibility  of  such  an 
accident  "virtually  non-existent." 

OSHA  agrees  with  the  commenters 
who  noted  that  compliance  with  the 
provisions  of  the  proposed  rule,  such  as 
the  requirements  for  hook  throat  closing 
and  equipment  testing,  will  protect 
hoisted  personnel,  so  that  a  secondary 
sling  is  not  needed. 

Paragraph  (g)(5)  of  this  final  rule 
details  the  inspection  and  testing 
requirements  for  cranes,  derricks  and 
platforms  used  to  hoist  personnel.  This 
paragraph  has  been  extensively  revised, 
as  discussed  below. 

Paragraph  (g)(5)(i)  as  proposed 
required  the  inspection,  by  a  competent 
person,  of  the  crane  or  derrick  used  to 
hoist  personnel,  before  each  shift  and 
after  material  handling  operations 
where  the  load  exceeded  50  percent  of 
the  rated  capacity.  The  Boeing  Company 
and  Boeing  Aerospace  (Exs.  3-38  and  3- 
57)  commented  that  the  latter 
requirement  would  necessitate 
disruptive  mid-shift  inspections.  In 
addition,  the  National  Constructors 
Association  and  Bechtel  (Exs.  3-30  and 
3-45]  noted  that  inspections  are  already 
required  by  other  paragraphs  in 
Sig2a550. 

OSHA  has  determined  that  any 
potential  problem  involving  a  crane  or 
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derrick  supported  personnel  hoisting 
system  or  set-up  would  be  detected 
through  compliance  with  the  existing 
requirements  of  §  1926.550,  or  through 
the  evaluation  of  a  trial  lift  which 
satisfies  the  terms  of  new  paragraph  (g). 
Therefore,  OSHA  has  deleted  the 
inspection  requirements  set  out  in 
proposed  paragraph  (g)(5)(i). 

In  the  proposed  rule,  OSHA  required 
that  employers  perform  trial  lifts,  and 
the  Agency  provided  guidance  regarding 
the  information  to  be  obtained  through 
the  trial  lifts.  OSHA  recognizes  that 
some  commenters  were  confused  by  the 
proposed  language. 

OSHA  intended  to  require  that 
employers  conduct  trial  lifts  with  the 
personnel  platform  unoccupied.  The  trial 
lift  would  encompass  the  entire 
operational  cycle — from  the  point  where 
an  employee  entered  the  platform: 
through  each  work  location  accessible 
from  the  set  up  location,  in  sequence; 
and,  return  to  the  point  where  the 
employees  would  exit  the  platform.  The 
trial  lift  would  be  repeated  each  time  the 
crane  was  set  up  in  a  new  location.  The 
Agency  position  regarding  this  provision 
has  not  changed.  In  this  final  rule, 
OSHA  provides  specific  guidance  to 
employers  as  to  what  must  be 
determined  during  this  trial  lift. 

Commenters  also  expressed 
uncertainty  regarding  the  Agency's 
purpose  in  requiring  trial  lifts.  Many 
commenters  apparently  confused  the 
trial  lift  and  proof  testing  requirements. 
In  order  to  eliminate  misunderstanding, 
OSHA  notes  that  the  purpose  of  the  trial 
lift  is  to  determine  that  the  lift  route  is 
free  of  obstacles;  to  determine  work 
location  accessibility;  to  confirm  that  no 
work  locations  will  place  the  crane  or 
derrick  in  such  a  configuration  where 
the  intended  load  would  exceed  the  50 
percent  limit  of  the  crane's  rated 
capacity;  to  ensure  soil  or  other 
supporting  surface  stability,  and  to 
determine  suitability  for  the  intended 
lift.  The  trial  lift  is  conducted  just  prior 
to  commencing  actual  hoisting 
operations.  The  proof  test,  on  the  other 
hand,  is  conducted  to  test  the  capacity 
and  construction  of  the  personnel 
platform.  Proof  testing  is  required  prior 
to  hoisting  personnel  and  after  any 
repair  or  modification.  The  proof  test 
and  trial  lift  can  be  conducted 
simultaneously,  as  long  as  the  specific 
requirements  for  each  are  satisfied. 

Paragraph  {g)(5)(i),  as  promulgated, 
requires  that  the  operator  perform  a  full 
cycle  operational  trial  lift  before 
allowing  personnel  in  the  platform.  This 
paragraph  is  similar  to  proposed 
paragraph  (g)(5)(ii)  and  is  based  on 
ANSI  B30.5-1982,  section  5-3.2.2{a)(6). 
Additionally,  this  paragraph  requires  the 


operator  to  determine  that  all  systems, 
controls  and  safety  devices  actuate  and 
function  properly;  that  there  is  nothing 
along  the  hoisting  route  which  would 
interfere  with  the  platform  reaching  the 
work  location  and  returning;  and  that  all 
configurations  needed  during  the 
hoisting  operation  will  allow  the 
operator  to  remain  within  the  derated 
capacity.  OSHA  believes  that  the  crane 
or  derrick  operator  is  the  best  and, 
probably,  the  only  person  qualified  to 
make  these  determinations. 

Most  of  the  commenters  supported 
proposed  paragraph  (g)(5)(ii),  although 
they  diverged  as  to  the  circumstances 
when  the  trial  lift  must  be  performed.  A 
few  commenters,  such  as  Columbia 
Nitrogen  (Ex.  3-58).  stated  that  the 
requirement  would  impose  a  burden 
without  providing  a  benefit,  because  the 
50  percent  derating  already  provided  the 
necessary  protection.  Some  commenters, 
such  as  Unit  Crane  &  Shovel  and  the 
Organization  Resources  Counselors 
(Exs.  3-47  and  3-88),  suggested  that 
OSHA  promulgate  the  provision  as 
proposed.  Others,  such  as  the 
Associated  General  Contractors  of 
America  and  Granite  Construction  (Exs. 
3-28  and  3-50),  asserted  that  trial  lifts 
should  only  be  required  at  the  beginning 
of  a  shift.  Granite  Construction's 
comment,  however,  reflected  the 
mistaken  impression  that  operators 
would  have  to  interrupt  hoisting  to 
perform  a  trial  lift  each  time  the 
platform  was  repositioned,  even  if  the 
crane  or  derrick  were  not  moved. 
OSHA's  intent  is  for  operators  to  run  the 
unoccupied  platform  through  all 
movements  and  positions  necessary  to 
do  the  work  before  permitting 
employees  aboard  the  platform.  By 
contrast,  a  change  in  the  set-up  location 
of  the  crane  or  derrick,  the  addition  of 
one  or  more  work  locations  to  those 
already  reached  from  an  existing  set-up 
location,  or  a  significant  change  in  the 
lift  route,  will  require  another  trial  lift. 

OSHA  has  determined  that  a  trial  lift 
should  be  performed  directly  before 
personnel  are  hoisted,  rather  than  at  the 
beginning  of  a  shift,  as  was  proposed. 
The  Agency  is  concerned  that  a  trial  lift 
would  not  take  into  account  the 
circumstances  under  which  personnel 
hoisting  would  take  place  if  the  trial  lift 
were  conducted  hours  before  the 
hoisting.  Under  those  circumstances,  th? 
proposed  trial  lift  might  not  provide  the 
necessary  assurance  that  the  lift  would 
be  completed  safely. 

OSHA  believes  that  the  requirement 
as  revised  will  impose  a  more 
reasonable  regulatory  burden  on 
employers  than  did  the  requirement  as 
proposed.  Employers  will  only  need  to 
perform  trial  lifts  when  they  will 


actually  be  hoisting  employees,  instead 
of  having  to  perform  them  at  the 
beginning  of  any  shift  in  which  there  is  a 
possibility  that  they  might  need  to  hoist 
personnel.  Therefore,  OSHA  has 
decided  that  this  requirement,  as 
revised,  most  effectively  regulates  the 
timing  of  trial  lifts. 

Paragraph  (g)(5)(ii)  of  this  fmal  rule 
requires  that  the  trial  lift  be  repeated 
whenever  the  crane  is  moved  and  set  up 
in  a  new  location  or  returned  to  a 
previously  used  location.  This  provision 
is  similar  to  and  replaces  paragraph 
(g)(5)(iii)  of  the  proposal. 

In  the  proposal,  OSHA  required  that 
the  test  lift  at  each  new  set-up  location 
be  conducted  at  150  percent  of  the 
intended  load.  OSHA  recognizes  tha» 
the  proposed  language  was  not 
sufficiently  clear.  Several  commen'.ers 
apparently  misconstrued  the  trial  lift 
requirement  as  requiring  a  proof  test  of 
the  platform.  For  example,  the  Bechtel 
Power  Corporation  (Ex.  3-45) 
commented  as  follows: 

The  proposed  requirement  is  excessive, 
costly  and  nonproductive.  We  agree  a  load 
test  of  the  personnel  platform  is  a  good 
practice  but  there  is  no  sense  in  requiring 
load  testing  more  often  than  that  for  the 
crane.  ANSI  requires  load  testing  of  cranes  at 
the  time  they  first  come  on  the  job  or  when 
modified  or  possibly  damaged  or  on  an 
annual  basis. 

The  National  Constructors 
Association,  Standard  Oil  Company 
(Indiana),  the  American  Road  and 
■Transportation  Builders  Association, 
and  the  Carolinas  Branch  of  the  AGC. 
(Exs.  3-30.  3-46  3-65  and  3-82),  opposed 
the  proposed  requirement  on  the 
grounds  that  compliance  would  involve 
frequent  handling  of  materials,  which 
could  damage  the  platform  and  cause 
employee  injury,  and  would  require 
employers  to  carry  test  weights  or 
ensure  test  weights  are  available. 

On  the  other  hand,  many  commenters, 
such  as  the  Commonwealth  of  Puerto 
Rico  (Ex.  3-55)  and  the  Milwaukee 
Construction  Industry  Safety  Council 
(Ex.  3-26),  supported  the  proposed  trial 
lift  requirements.  Unit  Crane  &  Shovel 
(Ex.  3-47)  suggested  that,  in  addition. 
OSHA  require  a  trial  lift  when  a  crane 
or  derrick  is  moved  back  to  a  former  set- 
up location.  Further,  the  International 
Union  of  Operating  Engineers  testified: 

And  whenever  that  crane  is  relocated.  1 
mean,  from  coming  around  from  this  side  of 
the  building  over  to  this  other  side  of  the 
building,  and  set  up  to  work  to  operate  again 
with  a  work  platform,  it  should  be  tested 
again. 

Our  feeling  is  that  it  should  be  tested  Hgain. 
Because,  we're  not  just  testing,  and  load  the 
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sandbags  in  and  take  it  up  to  the  point  where 
the  work  is  going  to  be  performed. 

We're  not  just  testing  for  the  rigging  or  the 
stability  of  the  crane,  but  we're  testing  for 
clearances  on  whatever  obstructions  there 
might  be,  like  the  edge  of  a  building,  or  a  tree 
over  here,  or  a  guide  wire  going  up  to  a  stack. 

We>e  going  to  see  if  we  can  gel  the  crane 
into  this  place  with  this  work  platform,  with 
the  men  in  it  without  hitting  any  kind  of  an 
olistruction.  So.  we're  testing  for  clearances, 
as  well  as  for  stability  of  the  crane. 

And.  of  course,  there  could  be  something. 
There's  always  the  possibility  that  there's  an 
old  manhole  or  a  sewer  or  something  down 
there.  And  we  get  this  concentrated  ground 
bearing  pressure  under  an  outrigger  or  under 
the  end  of  the  cats  or  something,  that  we 
might  drop  down  through.  (Tr.  424-425) 

OSHA  agrees  with  the  Operating 
Engineers'  reasons  for  performing  trial 
lifts  in  these  situations.  Accordingly, 
based  on  ttie  evidence  in  the  record,  the 
Agency  is  requiring  that  the  employer 
conduct  a  trial  lift,  with  the  platform 
loaded  to  the  anticipated  lift  weight,  at 
each  new  set-up  location  and  when 
returning  to  previously  used  locations. 

OSHA  has  relocated  the  provisions  of 
proposed  paragraph  (gN^Nvii)  to 
paragraph  (gM5)(i>i)  in  the  final  rule.  This 
consolidates  the  inspection  and  testing 
requirements  in  paragraph  (g)(5).  as 
suggested  by  the  National  Constructors 
Association  (Ex.  3-30).  Proposed 
paragraph  (g](6)(vii),  which  is  based  on 
ANSI  B30.5-1982,  section  5-2.4.2(a). 
requires  testing  and  inspection  to 
ensure,  prior  to  hoisting,  that  a 
personnel  platform  is  seciu^  and 
properly  balanced.  In  particular,  the 
inspection  must  ensure  that  hoist  ropes 
are  free  of  kinks;  lines  are  not  twisted 
around  each  other;  the  primary 
attachment  is  centered  over  the 
platform;  and  all  ropes  are  properly 
seated  on  drums  and  in  sheaves. 

Several  commenters,  including  the 
American  Road  &  Transportation 
Builder  Association  (ARTBA)  (Ex.  3-65). 
stated  that  these  proposed  provisions 
were  unnecessary  and  should  be 
deleted.  In  particular,  the  ARTBA 
contended  that  the  determinations 
required  under  proposed  paragraph 
(g)(6)(vii)  could  be  made  in  conjunction 
with  the  trial  lift.  This  was  OSHA's 
intent,  and  in  order  to  clarify  this  intent, 
the  Agency  now  specifical^  states  that 
this  is  to  be  done  as  part  of  the  trial  lift. 
OSHA  has  relocated  these  provisions, 
related  to  hoist  rope  and  rigging 
inspection,  to  paragraph  (g](5)(iii) 
because  the  Agency  believes  that  they 
deserve  specific  mention  as  a  reminder 
to  employers  that  these  items  must  be 
inspected  at  the  end  of  the  trial  lift,  and 
directly  before  actually  hoisting 
personnel. 


Paragraph  (aMSMtvlpnwides  that  a 
competent  person  shall  inspect  the 
equipment  and  base  support  or  ground 
immediately  after  a  trial  lift,  to 
determine  whether  the  test  exposed  any 
defects  or  had  any  adverse  effects.  This 
requiremeat  i»«iirtaatly  identical  to 
proposed  pna^iih  fgK5Hii>KA).  The 
added  "competent  person"  requirement 
reflects  input  from  the  ACCSH  (Tr.  5- 
23-83  pp.  148-149)  and  is  intended  to 
ensure  that  the  designated  person  has 
the  skill,  experience  and  authority  to 
perform  the  inspection  and  have  any 
defects  repaired.  Unit  Crane  li  Shovel 
(3-47)  suggested  that  OSHA  specifically 
require  employers  to  inspect  the  rigging 
after  a  trial  lift.  The  Agency  intended 
the  employers  to  include  the  rigging 
when  they  performed  their  post-trial  lift 
inspection.  For  the  sake  of  clarity, 
OSHA  has  revised  this  provision  as 
suggested.  Therefore.  OSHA 
promulgates  paragraph  (g)(5](iv)  as 
renumbered  and  revised. 

Paragraph  (g)(5)(v)  requires  that 
employers  correct  any  defects  found 
during  an  inspection  before  hoisting 
personnel  This  provision  is  identical  to 
proposed  paragraph  (gH5)(iii)(B).  There 
were  no  comments  regarding  this 
requirement.  Therefore.  OSHA 
promulgates  proposed  pacagraph 
(g)(5)(iii)(B)  as  paragraph  {g)(5Kv). 

Paragraph  (gU^Kvi)  requires  that 
employers  proof  test  their  personnel 
platforms  and  hoist  rigging  at  125 
percent  of  the  rated  capacity  of  the 
platform,  with  the  test  load  evenly 
distributed  on  the  platform.  The  proof 
test  is  to  be  performed  prior  to  hoisting 
personnel  for  the  first  time  at  a  work 
site,  or  whenever  the  platform  or  rigging 
has  been  repaired  er  OKxiified.  This 
provision,  based  on  ANSI  AlO.28-1983. 
section  7.2.  has  been  added  because  of 
OSHA's  concern  that  employees  might 
otherwise  be  hoisted  unsafely  in 
personnel  platfrnms  whose  structural 
integrity  may  have  been  compromised 
by  damage,  repair  or  modification.  In  its 
discussion  of  proposed  paragraph 
(g)(4)(ii)(F).  covering  welding  (49  FR 
6286).  OSHA  requested  input  regarding 
the  need  for  proof  tastiBg  and  the 
appropriate  weight  and  procedure.  Unit 
Crane  &  Shovel  (Ex.  3-47)  recommended 
that  "the  platform  be  proof  tested  after 
fabrication  and  certified  to  have 
withstood  a  load  &ve  times  its  assigned 
capacity  rating."  The  Specialized 
Carriers  and  Rigging  Association  (Ex.  3- 
54)  noted  that  "B30.9  of  ANSI  requires 
that  all  welded  assemblies  used  in 
overhead  lifting  (personnel  ptatfonn) 
must  be  proof  tested  to  twice  their  rated 
capacity."  The  Commonwealth  of  Puerto 
Rico  (Ex.  3-55)  recommended  proof 
testing  at  ISO  percent  of  rated  capacity 


after  fabrication,  and  the  Boeing 
Company  and  Boeing  Aerospace  (Exs. 
3-38  and  3-57)  recommended  proof 
testing  at  200  percent  every  three 
months,  if  the  platform  is  in  continual 
use.  In  addition.  Bechtel  (Ex.  3-45) 
suggested  that  OSHA  require  proof 
testing  at  125  percent  of  the  rated 
capacity  of  the  personnel  platform. 
The  State  of  California  (Ex.  3-33) 
recognized  proof  testing  as  an  option, 
but  suggested  that  OSHA  instead 
require  personnel  platform  certification 
by  an  engineer,  coupled  with  periodic 
inspection  by  a  competent  person. 

OSHA  has  determined  that  proof  -*| 

testing  at  each  job  site  is  the  most  -3 

effective  way  to  evaluate  structural  ^ 

integrity,  because  the  testing  would 
detect  deficiencies  in  fabrication  and 
any  damage  caused  in  transit.  OSHA 
also  believes  that  a  platform 
certification  requirement  is  unnecessary 
because  the  required  proof  testing  and 
inspection  requirements  would  disclose 
any  defects. 

OSHA  believes  that  field  proof  testing 
at  200  percent  of  the  rated  capacity 
could  possibly  permanently  deform 
structural  members.  The  Agency  has 
further  determined  that  suspending  the 
platform  for  five  minutes,  loaded  at  125 
percent  of  the  rated  capacity,  is 
considered  an  adequate,  non-destructive 
field  test  and  will  provide  the  necessary 
assurance  that  any  defect  in  the 
platform  or  rigging  *vould  be  detected 
and  corrected  before  any  personnel 
were  hoisted.  Therefore,  new  paragraph 
(g)(5)(vi)  incorporates  such  a 
requirement. 

Paragraph  (g)(e)  addresses  work 
practices  which  the  Agency  has 
determined  will  enhance  the  safety  of 
workers  being  hoisted  in  personnel 
platforms. 

Paragraph  (g)(6Ki)  of  this  final  rule 
requires  that  hoisted  employees  keep  all 
parts  of  their  bodies  inside  the  platform 
during  raising,  lowering  and  positioning. 
This  provision,  which  is  based  on  ANSI 
AlO.28-1983.  section  12.6,  is  identical  to 
the  proposed  provision,  except  that  the 
Agency  has  added  an  explanation  which 
states  that  the  requirement  does  not 
apply  to  an  occupant  of  the  platform 
performing  the  duties  of  a  signal  person. 
Thus,  the  paragraph,  as  promulgated, 
takes  into  account  a  common  sense 
consideration  which  was  overlooked  in 
the  proposal.  OSHA  determined  that 
this  revision  was  needed  based  on 
comments  submitted  by  Magma  Copper 
and  Bechtel  (Exs.  3-27  and  3-45).  The 
Construction  Industry  Manufacturers 
Association  (Ex.  3-31)  expressed 
support  for  the  provision  as  proposed. 
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Proposed  paragraph  {g)(6)(ii)  required 
that  the  platrorm  be  landed  or  secured 
to  the  structure  before  employees  enter 
or  exit  the  platform.  This  provision  was 
based  on  ANSI  AlO.28-1983.  section 
12.7.  One  commenter,  the  Slate  of 
Maryland  (Ex.  3-19),  disagreed  with  the 
proposed  requirement,  stating  that 
"securing  the  platform  to  another 
structure  can  be  dangerous."  On  the 
other  hand,  commenters  such  as  the 
Commonwealth  of  Puerto  Rico  (Ex.  3-55) 
supported  the  proposed  provision.  In 
addition,  Unit  Crane  &  Shovel  (Ex.  3-^7) 
commented  that  "it  is  unclear  what 
structure  OSHA  is  referring  to."  Unit 
Crane  suggested  that  OSHA  use  the 
term  "stable  structure."  Unit  Crane  also 
noted  that  the  movement  of  workers  in  a 
personnel  platform  could  cause 
dangerous  instability  and  suggested  that 
the  hoisted  platform  be  secured  to  a 
"stable  structure"  whenever  employees 
were  working  either  in  the  platform  or 
outside. 

OSHA  has  reviewed  the  evidence  in 
the  record  regarding  this  issue  and 
agrees  that  the  language  of  this 
provision  needs  to  be  clarified.  In 
response  to  Unit  Crane's  concern,  the 
Agency  is  revising  the  paragraph  to 
make  it  clear  that  the  platform  is  to  be 
secured  to  "the  structure  where  the 
work  is  to  be  performed  *  *  *.".  On  the 
other  hand,  the  Agency  concluded  that  a 
requirement  to  secure  the  platform  to  a 
"stable  structure"  would  be 
inappropriate  for  certain  work  activities, 
such  as  demolition,  where  securing  to 
the  structure  would  create  an  unsafe 
condition.  Indeed,  OSHA  recognizes 
that  there  are  circumstances  where 
there  is  no  structure  to  which  it  is 
possible  to  secure  the  platform  safely, 
and  has  revised  the  paragraph 
accordingly.  Therefore,  OSHA  has 
decided  to  promulgate  this  provision  as 
revised. 

Paragraph  (g)(6)(iii)  of  the  final  rule  is 
identical  to  the  proposed  provision.  This 
provision,  which  is  based  on  ANSI 
AlO.28-1983.  section  12A  requires  the 
use  of  tag  lines,  unless  the  use  of  a  tag 
line  creates  an  unsafe  condition.  The 
Agency  believes,  based  on  ANSI  B30.5- 
1982,  section  5-3.2.1.4{m)  and  the  Crane 
Handbook  (Ex.  5-2D),  that  compliance 
with  this  provision  will  be  an  important 
element  in  ensuring  that  any  hoisting 
while  traveling,  as  regulated  by 
paragraph  (g)(7)  below,  proceeds  safely. 
The  Agency  received  few  comments  on 
this  provision.  Kerr-McCee  (Ex.  3-23) 
commented  that  the  use  of  a  tag  line  as 
a  means  of  controlling  platform  motion 
was  preferable  to  the  use  of  rotation 
resistant  wire  rope.  In  addition,  the 
Milwaukee  Construction  Industry  Safety 


Council  (Ex.  3-26)  and  Organization 
Resources  Counselors  (Ex.  3-89) 
expressed  support  for  liie  proposed 
requirement.  Therefore,  OSHA 
promulgates  the  requirement  as 
proposed. 

Proposed  paragraph  (g)(6)(iv).  which 
prohibited  traveling  with  personnel 
suspended  on  a  hoisted  platform,  has 
been  deleted.  Traveling  is  now 
addressed  in  paragraph  (g)(7),  below. 

Proposed  paragraph  (g)(6)(v)  has  been 
redesignated  as  paragraph  (g)(6)(iv)  in 
the  final  rule.  The  proposed  provision 
required  that  the  crane  or  derrick 
operator  remain  at  the  controls  at  all 
times  when  hoisting  employees.  The 
requirement  was  based  on  ANSI 
AlO.28-1983,  section  12.4,  and  B30.5- 
1982,  section  5-3.Z2(a)(12).  which 
provide  that  the  crane  or  derrick 
operator  shall  stay  at  the  controls  while 
the  platform  is  suspended.  Boeing  (Ex. 
3-38)  and  Standard  Oil  (Indiana)  (Ex.  3- 
46]  agreed  that  this  requirement  should 
only  apply  when  the  platform  was 
suspended.  In  addition,  Unit  Crane  & 
Shovel  (Ex.  3-47)  suggested  that  the 
crane  operator  remain  at  the  controls, 
with  "attention  directed  to  the  platform 
at  all  times  when  the  platform  is 
suspended."  Unit  Crane  recognized  that 
careful  regulatory  drafting  would  be 
necessary  to  ensure  that  compliance 
with  this  requirement  did  not  detract 
from  the  performance  of  the  operator's 
other  duties.  OSHA  believes  that  a 
requirement  for  the  operator  to  remain 
at  the  controls  and  carefully  conduct  the 
lift  ((g)(3](i)(A))  will  ensure  that  the 
necessary  attention  is  paid  to  the 
position  of  the  platform.  Therefore, 
OSHA  has  responded  to  Unit  Crane's 
concern,  but  has  not  adopted  the 
suggested  language. 

Also,  the  Construction  Industry 
Manufacturers  Association  (CIMA)  and 
the  Boilermakers  Union  (Exs.  3-31  and 
3-53)  stated  that  the  operator  should 
remain  at  the  controls  while  the 
platform  is  "occupied."  The  CIMA 
emphasized  the  alertness  required  to 
ensure  the  safety  of  platform  passengers 
while  the  crane  engine  is  running,  and 
the  Boilermakers  Union  was  particularly 
concerned  that  hoisted  persoimel  would 
be  endangered  if  the  operator  left  the 
controls  once  the  platform  had  been 
hoisted  to  and  secured  at  its  working 
position. 

OSHA  agrees  with  the  CIMA  and 
Boilermakers  Union  that  the  operator 
should  be  at  the  controls  once  the  crane 
engine  is  running  and  the  personnel 
platform  is  occupied,  because 
inadvertent  movement  by  the  crane 
before  hoisting  or  after  landing  could 
cause  injuries.  Therefore.  OSHA  has 


revised  this  paragraph  to  require  that 
the  operator  remain  at  the  controls 
whenever  the  crane  engine  is  running 
and  the  personnel  platform  is  occupied. 

Paragraph  (g)(6)(v)  requires  that 
employers  discontinue  personnel 
hoisting  promptly  when  there  are 
indications  that  hoisted  employees 
would  be  exposed  to  dangerous  weather 
conditions  or  other  impending  danger. 
This  provision  is  virtually  identical  to 
paragraph  (g)(6)(vi)  of  the  proposed 
standard.  The  Agency  has  added  the 
word  "promptly"  to  this  paragraph,  as 
recommended  by  the  Construction 
Industry  Manufacturers  Association  (Ex. 
3-31).  The  Agency  beUeves  that  this 
modification  clarifies  its  regulatory 
intent. 

Some  commenters  suggested  that 
OSHA  set  a  specific  wind  speed  at 
which  operations  would  be  discontinued 
(Ex.  3-31  and  3-46).  Other  commenters, 
such  as  the  Boeing  Company  (Ex.  3-38), 
suggested  that  OSHA  specify  the 
weather  conditions  under  which 
employers  would  be  required  to 
discontinue  personnel  hoisting 
operations.  OSHA  believes  that  it  is 
neither  possible  nor  necessary  to 
compile  such  a  list,  because 
circumstances  vary  so  much  between 
construction  sites.  Indeed,  the  ACCSH 
declined  to  suggest  more  specific 
language  for  this  provision  because  it 
felt  that  a  broadly  worded  requirement 
was  needed  to  cover  the  many  hazards 
which  could  arise  (Tr.  5-23-83  pp.  147- 
148).  OSHA  also  notes  that  its 
enforcement  efforts  would  be  adversely 
affected  if  problems  arose  due  to 
conditions  not  specifically  included  in  a 
hst. 

In  addition,  the  Boilermakers  Union 
(Ex.  3-53)  suggested  that  OSHA  require 
a  "constant  monitor"  to  detect 
hazardous  gases  when  employees  are 
hoisted  to  repair  the  tops  of  foundry 
stacks,  coke  ovens  and  other  chimneys 
at  facilities  where  normal  operations  are 
continuing.  Although  OSHA  is 
concerned  that  hoisted  employees  could 
be  harmed  by  toxic  materials,  the 
hazards  raised  by  the  Boilermakers  are 
already  regulated  by  other  construction 
standards,  such  as  the  permissible 
exposure  limits  set  forth  in  J  1926.55. 
Therefore,  the  Agency  beUeves  that  it  is 
not  necessary  to  adopt  the  suggested 
revision. 

The  provisions  of  proposed  paragraph 
(g)(6)(vii]  have  been  moved  to  paragraph 
(g)(5)  and  have  been  discussed  atxjve. 

Paragraph  (g)(6)(vi)  of  this  final  rule, 
which  is  virtually  identical  to  proposed 
paragraph  (g)(6)(viii),  requires  that 
employees  being  hoisted  remain  in 
continuous  sight  of  and  in  direct 
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communication  with  the  operator  or 
signal  person,  while  allowing  the  use  of 
direct  communications  alone  only  if  the 
circumstances  warrant.  This  provision  is 
consistent  with  ANSI  AlO.28-1983. 
sections  11.1  and  11.2.  and  with  B30.5- 
1982.  section  5-3.2.2(a)(15}.  Proposed 
paragraph  (g](6)(viii)  required  in  all 
circumstances  both  continuous  visual 
contact,  and  communication  with  the 
operator  or  signal  person.  OSHA 
received  written  comments  and  hearing 
testimony  which  indicated  that  radios  or 
other  means  of  communication  would 
enable  the  hoist  to  proceed  safely  when 
direct  visual  contact  with  the  operator 
or  signal  person  was  impossible  or 
unsafe. 

A  representative  of  Sigma  Associates. 
Ltd.  testified  as  follows: 

I  can  envision  times  when  it's  going  to  be 
impractical  and  really  unsafe  to  place  a 
signalman  in  a  position  where  he  wouid  have 
view  of  the  crane  operator  as  well  as  the 
personnel  work  platform.  So  I  can  see  some 
conditions  where  it  would  not  be  possible  or 
practical  to  have  a  signalman  In  view  and, 
under  these  conditions,  would  recommend 
that  communications  would  be  permitted  in 
lieu  of  the  signalman  concept.  (Tr.  39) 

Several  other  commenters  suggested 
that  OSHA  permit  the  use  of  two-way 
audio  communication  equipment  as  an 
alternative  to  visual  contact.  Some 
commenters.  such  as  Morrison-Knudsen 
Co.  and  Standard  Oil  Company 
(Indiana)  (3-9  and  3-46).  stated  that 
audio  contact  was  appropriate  where 
visual  contact  could  be  lost  in  the  course 
of  the  hoisting  operation,  such  as  where 
employees  are  hoisted  inside  a  silo  or 
furnace  stack.  Other  commenters,  such 
as  the  National  Constructors 
Association.  Boeing  Aerospace  and  the 
Organization  Resources  Counselors 
(Exs.  3-30.  3-57  and  3-89).  stated  that 
audio  contact  was  a  satisfactory  means 
of  maintaining  communication. 

OSHA  has  determined  that  there  are 
circumstances  where  it  would  be 
impossible  or  unsafe  for  hoisted 
personnel  to  maintain  visual  contact 
with  the  signal  person  or  crane  operator. 
In  particular,  the  Agency  believes  that 
stationing  a  signal  person  atop  a 
chimney  or  silo  to  observe  hoist 
operations  would  be  dangerous. 
Therefore,  OSHA  has  revised  the 
proposed  standard  to  provide  that 
hoisted  employees  may  use  direct 
communication,  such  as  audio  contact, 
as  an  alternative  to  continuous  sight 
when  it  would  be  more  dangerous  for 
the  signal  person  to  remain  in 
continuous  sight. 

Paragraph  (g)(6)(vii)  of  this  final  rule 
is  essentially  the  same  as  paragraph 
(g)(6)(ix)  of  the  proposed  standard, 
except  that  proposed  paragraph 


(g)(6)(ix)  provided  only  for  the  use  of 
body  belts.  The  final  rule  reflects  the 
ACCSH  recommendations  for  flexible 
approaches  to  protection  of  hoisted 
personnel  from  fall  hazards  (Tr.  5-23-83 
p.  143).  This  provision  requires 
employees  occupying  a  personnel 
platform  to  use  a  body  belt  or  harness 
system,  with  a  lanyard  attached  to 
either  the  load  block,  overhaul  ball  or  a 
structural  member  of  the  platform 
capable  of  supporting  the  anticipated 
fall  impact.  This  provision  is  based  on 
ANSI  AlO.28-1983.  sections  10.1  and 
10.2.  However,  at  the  suggestion  of  the 
Boeing  Company  (Ex.  3-38).  OSHA  has 
added  the  option  for  personnel  to  use  a 
body  harness  system  to  comply  with  this 
provision. 

Several  commenters.  including  the 
Panama  Canal  Commission  (Ex.  3-51) 
and  Standard  Oil  Company  (Indiana) 
(Ex.  3-46).  asserted  that  the  tie-off 
requirement,  especially  during  over 
water  operations,  would  be  hazardous. 
The  Panama  Canal  Commission  pointed 
out  that: 

In  the  event  of  cable  or  crane  failure, 
employees  attached  to  the  work  platform  by 
belts  or  lanyards  would  be  dragged  under 
with  the  dropped  platform. 

In  addition,  the  American  Road  and 
Transportation  Builders  Association 
(ARTBA)  (Ex.  3-65)  commented  that  the 
proposed  provision  was  "not  realistic." 
ARTBA  stated  that  tie-off  should  not  be 
required  "where  it  creates  another 
hazardous  situation." 

OSHA  recognizes  that  there  is  a  basis 
for  special  concern  regarding  crane  or 
cable  failure  over  water,  and  has 
incorporated  this  suggestion  into  this 
revised  paragraph.  In  addition,  OSHA 
notes  that  the  revision  is  consistent  with 
the  existing  §  1926.106  which  requires 
specific  precautions  for  all  construction 
work  over  water. 

Proposed  paragraph  (g)(6)(x)  has  been 
relocated  to  paragraph  (g)(4)(iv)(E)  of 
the  final  rule  so  that  all  provisions 
related  to  rigging  are  consolidated.  The 
provisions  of  that  paragraph  are 
discussed  as  part  of  paragraph  (g)(4). 

OSHA  has  added  a  new  paragraph 
(g)(6)(viii)  to  the  final  rule.  This 
provision  prohibits  cranes  or  derricks 
being  used  to  hoist  personnel  from 
hoisting  any  other  loads  at  the  same 
time.  OSHA  added  this  paragraph 
because,  as  noted  by  several 
commenters,  including  the  Construction 
Industry  Manufacturing  Association  and 
the  National  Roofing  Constructors 
Association  (Exs.  3-31  and  3-59),  the  use 
of  other  lines  would  endanger  hoisted 
personnel  due  to  risks  of  entanglement 
and  destabilization. 


OSHA  has  added  a  new  paragraph 
(g)(7)  to  the  final  rule  in  order  to  provide 
requirements  for  cranes  which  need  to 
travel  with  employees  suspended  in  a 
personnel  platform. 

Proposed  paragraph  (g)(6)(iv) 
prohibited  hoisting  personnel  while  the 
supporting  crane  was  traveling,  except 
where  a  portal  or  tower  crane  was 
operating  on  &  fixed  track.  This 
proposed  provision  reflected  OSHA's 
concern  that  a  crane  moving  across  a 
construction  site  would  be  unable  to 
maintain  the  stability  necessary  to 
protect  employees  from  tipping  or  other 
hazards.  OSHA  notes  that  section  5- 
3.2.2(a)(14)  of  ANSI  B30.5-1982  prohibits 
"travel  while  personnel  are  on  the 
platform."  On  the  other  hand,  ANSI 
AlO.28-1983,  section  12.9,  provides  that 
cranes  shall  not  travel  while  hoisting 
personnel,  "except  under  carefully 
controlled  conditions."  In  Issue  9,  the 
Agency  presented  questions  regarding 
the  circumstances  which  would  make  it 
necessary  for  a  truck  or  crawler  crane  to 
travel  while  hoisting  personnel. 

Several  commenters,  such  as  the  State 
of  Alaska,  Granite  Construction 
Company  and  the  Spartan  Equipment 
Company  (Exs.  3-4.  3-50  and  3-82), 
slated  that  traveling  while  hoisting  was 
sometimes  necessary  in  order  to  protect 
employees  from  greater  hazards.  In 
particular,  Alaska  stated  that  the 
decision  should  be  based  on  the 
weather,  terrain,  the  height  to  which 
personnel  would  be  hoisted  and  the 
obstacles  anticipated  in  lowering  and 
rehoisting  personnel  and  suggested  that 
employers  be  required  to  demonstrate 
the  need  for  travel.  Also,  Granite 
Construction  stated  that  traveling  while 
hoisting  would  be  necessary  where  the 
crane  was  so  hemmed  in  by  structures 
that  the  boom  could  not  be  adjusted  to 
reach  all  work  stations.  Granite 
Construction  and  Spartan  Equipment 
stated  that  limited  travel  should  be 
permitted  to  position  the  crane  properly, 
in  addition,  the  AGC  of  America  (Exs. 
3-28  and  3-67)  stated  that  the  proposed 
provision  was  too  restrictive  and 
unrealistic  in  light  of  workplace 
realities.  The  AGC  suggested  that  OSHA 
permit  travel  when  the  terrain  is  firm, 
smooth  and  even;  when  traveling  is 
done  at  a  very  slow  speed;  when  travel 
is  limited  to  the  radius  of  the  boom; 
when  the  boom  is  parallel  to  the 
direction  of  travel:  and  with  outriggers, 
if  equipped,  fully  extended  with  rams  no 
more  than  50  percent  raised. 

The  National  Constructors 
Association  and  the  State  of  California 
(Exs.  3-30.  and  3-33)  generally  favored 
prohibition  of  traveling,  subject  to 
exception  for  minor  movement  for  final 
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positioning.  California  added  that 
"traveling  on  rail,  prepared  level  pads, 
or  concrete  floors  could  be  acceptable." 
The  State  of  Maryland  (Ex.  3-19)  also 
commented  that  hoisting  while  traveling 
on  rails  was  acceptable. 

Other  commenters,  such  as  Ebasco 
Constructors,  Inc..  Unit  Crane  &  Shovel 
and  the  Commonwealth  of  Puerto  Rico 
(Exs.  3-6,  3-47  and  3-55),  suggested  that 
OSHA  prohibit  travel.  Ebasco 
Constructors  noted  the  continual 
"changes  in  the  physical  surrounding" 
and  the  high  rate  of  employee  turnover 
as  reasons  why  traveling  would  be 
unsafe.  Unit  Crane  &  Shovel  stated  that 
even  slightly  uneven  terrain  could  cause 
a  personnel  platform  to  bounce  and 
swing,  and  that  traveling  would  cause 
stability  and  occupant  footing  problems. 
Unit  Crane  and  Puerto  Rico  noted  that 
swinging  of  the  boom  during  travel  was 
a  particularly  dangerous  situation. 
Norpac  Engineering.  Inc.  (Ex.  3-88) 
commented  that  cranes  should  not  be 
allowed  to  travel  while  hoisting  and  that 
requiring  mobile  cranes  to  deploy  their 
outriggers  while  hoisting  would  ensure 
that  cranes  would  not  travel. 

The  Parsons  Corporation  (Ex.  3-22) 
supported  the  proposed  ban  on  travel  by 
truck  or  crawler  cranes  while  hoisting. 
Parsons  also  suggested  that  OSHA 
regulate  travel  by  cranes  on  fixed  tracks 
to  ensure  that  the  speed  and  path  of 
movement  are  safe. 

Sigma  Associates,  in  its  hearing 
testimony  (Tr.  48-49),  stated  that  it  knew 
of  'no  condition  where  a  pneumatic  or 
rubber  tired  crane  or  even  a  crawler 
would   *   *   *  need  to  travel."  Sigma 
Associates  emphasized  the  importance 
of  ensuring  that  the  crane  was 
supported  on  a  firm  level  surface  and 
indicated  that  travel  would  detract  from 
crane  stability  and  would  endanger 
employees. 

OSHA  has  determined,  based  on  the 
evidence  in  the  record,  that  hoisting  of 
employees  while  traveling  is,  in  general, 
an  extremely  dangerous  practice. 
Therefore,  the  Agency  has  prohibited 
the  practice,  except  under  very  limited 
circumstances.  Because  this  practice  is 
so  inherently  dangerous,  OSHA  has 
determined  that  the  ANSI  AlO.28 
requirement  for  "careful  control"  of 
operations  is  not  sufficient  to  protect 
employees  from  the  hazards  of  traveling. 
The  Agency  has  determined  that  a 
prohibition  against  all  hoisting  while 
traveling,  except  as  set  forth  in 
paragraph  (g)((7)  of  this  standard,  is  the 
only  way  to  ensure  that  personnel 
hoisting  is  done  only  in  those  situations 
where  it  is  necessary,  and  not  just  for  an 
employer's  convenience.  OSHA  notes 
that  the  Panar.ia  Canal  Commission  (Ex. 
3-51)  has  had  successful  experience 


with  locomotive  cranes  and  agrees  that 
those  types  of  cranes  should  be 
included,  along  with  tower  and  portal 
cranes,  in  the  exception  to  the 
prohibition.  In  addition.  OSHA  believes 
that  the  circumstances  where  other 
kinds  of  cranes  would  need  to  travel 
while  hoisting  are  so  rare  that  the  proper 
course  is  to  require  an  employer  to 
demonstrate  to  OSHA.  as  suggested  by 
the  State  of  Alaska  (Ex.  3-4),  that 
traveling  is  necessary  to  avoid  greater 
hazards  while  performing  work. 

Paragraph  (g)(7)(i)  prohibits  cranes 
from  traveling  while  hoisting  employees, 
except  for  portal,  tower  and  locomotive 
cranes,  or  where  the  employer 
demonstrates  that  there  is  no  less 
hazardous  way  for  employees  to 
perform  their  work.  This  paragraph, 
which  is  similar  to  proposed  paragraph. 
(g)(6)(iv).  adds  exceptions  for  personnel 
hoisting  operations  involving  locomotive 
crane  and  other  circumstances  where 
traveling  has  been  shown  to  be 
necessary.  OSHA  stresses  that  this 
practice  would  still  have  to  satisfy  all  of 
the  other  requirements  of  the  standard 
so  that  employees  would  be  hoisted 
safely.  This  provision  reflects  a 
recommendation  from  Granite 
Construction  (Ex.  3-50)  which 
commented: 

Hoisting  of  personnel  while  the  crane 
travels  should  be  permitted  to  a  limited 
extent  under  carefully  controlled  conditions 
where  necessitated  by  worksite  restrictions. 

Other  commenters.  including  the  State 
of  Alaska  (Ex.  3--1).  The  National 
Constructors  Association  (Ex.  3-30).  and 
the  Spartan  Equipment  Company  (Ex.  3- 
82)  also  suggested  that  OSHA  allow 
some  travel  under  controlled  conditions, 
when  the  circumstances  required  it. 

Paragraph  (g)(7)(ii)  provides 
additional  rules  that  must  be  followed 
when  cranes  travel  while  hoisting 
employees. 

Paragraph  (g)(7)(ii)(A)  requires  crane 
travel  to  be  restricted  to  a  fixed  track  or 
runway.  This  provision  is  similar  to  the 
exception  in  proposed  paragraph 
(g)(6)(iv).  OSHA  has  added  provision  for 
traveling  on  a  "runway,"  as  aefined  in 
paragraph  (g)(l)(ii)(E),  to  reflect 
recognition  that  there  may  be  cranes, 
other  than  those  on  fixed  tracks,  which 
need  to  travel  while  hoisting  personnel. 
This  requirement,  as  revised,  reflects 
comments  from  the  State  of  California 
(CAL/OSHA)  (Ex.  3-33)  and  the 
approved  revision  of  ANSI  A10.28-19B3. 
which  has  not  yet  been  published.  In 
particular,  CAL/OSHA  stated  that 
"traveling  on  rail,  prepared  level  pads, 
or  concrete  floors  could  be  acceptable." 

Paragraph  (g)(7)(ii)(B)  limits  travel  to 
the  load  radius  of  the  boom  used  during 


the  lift.  This  requirement  was  suggested 
by  the  AGC  of  America  (Ex.  3-28)  and 
Granite  Construction  (Ex.  3-50). 
Therefore,  if  travel  would  exceed  the 
boom  radius  used  during  a  particular 
personnel  hoisting  operation,  the  crane 
operator  would  be  required  to  lower  the 
platform,  unload  the  occupants, 
reposition  the  crane,  and  perform 
another  trial  lift  at  the  new  position, 
before  resuming  the  hoist  operations. 
OSHA  believes  that  this  limitation  will 
ensure  that  only  the  minimal,  necessary 
traveling  takes  place. 

Paragraph  (g)(7){ii)(C)  requires  that 
the  boom  be  parallel  to  the  direction  of 
travel.  This  requirement  also  suggested 
by  the  AGC  (Ex.  3-28)  and  Granite 
Construction  (Ex.  3-50),  is  consistent 
with  ANSI  B30.5-1982,  section  5- 
3.2.1.4(m)  which  covers  travel  while 
hoisting  material.  This  provision  is 
intended  to  minimize  the  possibility  that 
the  crane  will  tip  over,  due  to  swinging 
of  the  boom  and  platform  during  travel. 

Paragraph  (g)(7)(ii)(D)  requires  that  an 
employer  perform  a  complete  trial  run 
before  allowing  employees  on  the 
platform.  OSHA  intends  this 
requirement  to  supplement  the 
requirements  of  paragraph  (gK5).  It 
imposes  only  a  nominal  additional 
burden,  because  all  testing  requirements 
can  be  satisfied  through  one  fiiil  cycle 
trial  lift  or  run.  This  provision  reminds 
the  employer  to  test  the  route  of  travel 
as  well  as  the  route  of  the  lift. 

Paragraph  (g)(7){ii)(E)  provides 
requirements  for  travel  by  rubber-tired 
cranes,  reflecting  OSHA's  concern  that 
rubber-tired  cranes  have  lower  capacity 
ratings  than  crawler  cranes.  These 
provisions  are  based  on  generally 
accepted  good  safety  practice  and 
comments  received  from  the  AGC  of 
America  (Ex.  3-28). 

Paragraph  (g)(8)  requires  that  a  pre-lift 
meeting  be  held  prior  to  the  trial  lift. 
This  paragraph  reflects  a  suggestion 
recpived  from  the  ACCSH  at  the  May 
23-24, 1983  meeting  (Tr.  149-150),  and  is 
very  similar  to  proposed  paragraph 
(g)(7).  The  pre-lift  meeting  requirements 
have  been  modified  slightly  to  clarify 
the  Agency's  regulatory  intent. 

One  commenter.  the  Farm  and 
Industrial  Equipment  Institute  (FlEI)  (Ex. 
3-37).  suggested  that  OSHA  require 
employers  to  document,  in  writing,  that 
they  have  complied  with  the  standard. 
The  FIEI  stated  "such  documentation 
will  fix  accountability,  aid  enforcement 
and  immeasurably  improve  the  overall 
effectiveness  of  the  rule  in  actual 
practice."  Another  commenter.  the  Stale 
of  California  (Ex.  3-33)  suggested  that 
OS!  lA  require  a  written  pre-lift  plan. 
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OSHA  has  determined  that  the 
suggested  written  plan  and 
recordkeeping  requirements  are  not 
necessary.  The  procedures  to  be 
followed  are  clearly  set  forth  and 
whether  or  not  they  have  been  followed 
can  be  readily  determined  by  employee 
interviews  at  the  hoist  site. 

The  Agency  has  undertaken  several 
recent  rulemakings  which  follow  the 
mandate  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  and  section 
8(d)  of  the  OSH  Act  (29  U.S.C.  657(d)  to 
reduce  recordkeeping  requirements 
where  they  do  not  significantly 
contribute  to  employee  safety  and. 
therefore,  unnecessarily  burden 
employers.  Accordingly,  OSHA  is  very 
concerned  that  there  be  a  clear  benefit 
from  any  additional  recordkeeping 
requirements.  OSHA  believes  that 
requiring  employers  to  document  their 
compliance  efforts,  as  suggested,  would 
not  significantly  enhance  the  protection 
provided  to  employees  by  this  standard. 
Therefore,  the  Agency  has  not  adopted 
the  suggested  paperwork  requirements, 
and  promulgates  paragraph  (g)(8)  as 
revised. 

in.  Final  Analyses  of  Regulatory  Impact, 
Regulatory  Flexibility,  and 
Environmental  Impact 

The  following  is  a  summary  of  the 
final  regulatory  impact  and  regulatory 
flexibility  analyses  prepared  by  OSHA 
for  the  final  revised  standard  for  crane 
or  derrick  suspended  personnel 
platforms.  The  full  text  of  the  document 
may  be  examined  and  copied  in  OSHA's 
Docket  Office,  200  Constitution  Avenue, 
NW.,  Room  N-3670,  Washington.  DC, 
20210;  telephone  (202)  523-7894. 

Sunmiary  of  Effects 

Affected  Firms  and  Industries  and 
Construction 

The  hoisting  of  personnel  occurs  in 
construction  firms  classified  under  a 
broad  range  of  four-digit  Standard 
Industrial  Classification  Codes  (SICs). 
OSHA  has  determined  that  the  final  rule 
could  potentially  affect  all  firms  within 
SICs  1541,  Industrial  Buildings  and 
Warehouses;  1542,  Nonresidential,  not 
elsewhere  classified:  1622,  Bridge, 
Tunnel,  and  Elevated  Highway 
Construction;  1629,  Heavy  Construction, 
Not  Elsewhere  Classified:  1791.  Steel 
Erection;  and  1795,  Demolition.  There 
were  42.804  firms  in  these  SICs  in  1982, 
and  OSHA  estimates  that  the  number 
increased  to  about  45.000  firms  in  1987. 
However,  a  number  of  these  firms  may 
adopt  alternative  means  for  hoisting 
personnel,  such  as  aerial  lifts,  once  the 
standard  is  implemented. 


In  addition  to  directly  affecting  the 
construction  industry,  the  final  rule  will 
also  indirectly  affect  the  crane 
manufacturing  industry  and  the  firms 
that  sell,  lease,  or  rent  cranes.  In  1983, 
there  were  26  companies  that 
manufactured  the  types  of  cranes 
covered  by  the  final  rule.  7  of  which 
were  considered  large  companies.  Crane 
rental  agencies  buy  about  60  percent  of 
all  new  construction  cranes  and 
construction  companies  buy  most  of  the 
remainder. 

Feasibility.  Benefits,  and  Costs 

OSHA  has  determined  that 
compliance  with  this  standard  is 
technologically  feasible.  The  standard 
does  not  require  any  devices  that  are 
not  presently  available  for  use  on  cranes 
and  derricks.  However,  some  cranes, 
especially  the  older  mechanical  ones, 
would  require  considerable  modification 
in  order  to  comply  with  the  standard. 

The  benefits  of  the  rule  accrue  to 
those  workers  who  are  at  risk  from 
current  hoisting  practices  in  the 
construction  industry.  Although  the 
JACA  Corp.,  OSHA's  contractor,  was 
unable  to  estimate  the  total  number  of 
workers  who  would  benefit  from  the 
final  standard  due  to  the  infrequency  of 
such  operations  and  the  wide  diversity 
of  potentially  affected  workers,  JACA 
was  able  to  estimate  the  rate  of  injuries 
per  lift.  It  is  estimated  that  1  injury 
occurs  for  every  36,500  persons  lifted 
and  that  3  fatalities  and  3iionfatal 
injuries  occur  each  year  as  a  result  of 
crane-  or  derrick-suspended  platform 
accidents.  OSHA  concludes  that 
compliance  with  the  final  standard  will 
avert  most  of  these  predicted  fatalities 
and  nonfatal  injuries.  In  fact,  a  review  of 
the  experience  of  the  states  with 
stringent  suspended  platform  rules  in 
place  for  five  years  revealed  no 
accidents  during  the  five-year  period. 

Using  current  industry'  practice  as  a 
baseline.  OSHA  estimates  that  the 
annualized  costs  of  full  compliance  with 
the  final  standard  would  be  $5.8  million 
in  1987  and  $5.5  million  each  for  the 
years  1985-1991.  The  cost  of  using 
substitutes  where  they  are  a  safe 
alternative  to  hoisting  personnel  by 
means  of  cranes  or  derricks  accounts  for 
over  half  of  the  estimated  annual 
compliance  cost  for  this  baseline.  The 
costs  of  retrofitting  or  converting  cranes, 
retrofitting  or  building  personnel 
platforms,  and  providing  locking  hooks 
and  test  weights  comprise  about  26''o  of 
the  total  cost.  Delay-of-job.  pre-lift 
meeting,  and  familiarization  costs 
comprise  the  remainder.  If  all  firms  were 
in  full  compliance  with  the  current 
OSHA  Directive  on  work  platforms 
suspended  from  crane  booms,  the  cost  of 


the  proposed  changes  would  be  $2.8 
million  in  1987.  and  from  $2.4  million  to 
$2.6  million  on  an  annual  basis  over  the 
1988-1991  period.  There  would  be  no 
cost  for  the  substitution  of  alternative 
hosting  methods  because  the  current 
OSHA  Directive  requires  the  use  of  less 
hazardous  substitutes.  This  category 
represents  the  bulk  of  the  cost  difference 
between  the  two  baselines. 

Economic  Effect 

JACA  used  model  firms  to 
characterize  the  impacts  on  major  users 
of  suspended  platforms.  lACA  estimated 
that  the  percentage  increases  in  prices 
that  would  be  needed  for  model  firms  to 
pass  forward  their  compliance  costs 
fully  to  their  customers  were 
insignificant;  none  would  exceed  0.1 
percent.  JACA  also  calculated  the 
effects  of  compliance  costs  on  return-on- 
assets  and  profit  margins  assuming 
costs  would  be  fully  absorbed  by  model 
firms,  and  concluded  that  the  decline  in 
the  rates  of  return  on  assets  and  profit 
margins  was  insignificant  for  all  size 
firms.  JACA  concluded  further  that  firms 
would  be  able  to  pass  on  most  of  their 
incremental  costs  to  customers,  and 
projected  that  compliance  with  the 
proposed  standard  would  not  result  in 
decreased  competition  within  the 
affected  sectors  of  the  construction 
industry  as  compliance  costs  are  not 
likely  to  force  the  closure  of  any  firms. 
In  view  of  these  factors,  OSHA 
concludes  that  compliance  with  this 
final  rule  is  economically  feasible. 

OSHA  has  assumed  that  crane 
manufacturers  would  be  able  to  pass 
forward  to  the  construction  industry  the 
increased  costs  of  their  product 
attributable  to  the  standard  because  the 
magnitude  of  the  costs  is  small.  But  if  it 
were  assumed  that  manufactu.-ers  would 
not  be  able  to  pass  forward  the 
increased  costs,  any  adverse  financial 
effects  would  be  mitigated  by  the  very 
small  proportion  of  total  output 
represented  by  cranes  used  for 
personnel  hoisting.  OSHA  therefore 
concludes  that  the  final  rule  will  have 
no  adverse  economic  effects  on  the 
crane  manufacturing  industry. 

Regulatory  Flexibility  Certification  and 
Environmental  Impact  Assessment 

Regulatory  Flexibility  Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.),  OSHA 
has  assessed  the  impact  of  the  final  rule 
and  concludes  that  it  would  not 
significantly  affect  a  substantial  number 
of  small  entities.  Specialization  and  the 
h'ghly  fragmented  nature  of  the  market 
structure  in  the  construction  industry 
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tend  to  minimize  the  extent  of  direct 
competition  between  small  and  large 
firms. 

Assuming  that  the  full  cost  of 
compliance  would  be  passed  through, 
OSHA  estimated  the  economic  impacts 
according  to  firm  size  by  examining  the 
relationship  between  compliance  costs 
(in  both  low  and  high-cost  estimates) 
and  annual  contract  revenues  for  three 
size  categories  of  model  firms  (annual 
revenues  of  $11  million,  $50  million,  and 
$250  million).  The  ratio  of  these  costs  to 
annual  revenues  was  nearly 
proportional  across  all  size  categories 
for  both  low  and  high  cost  estimates,  in 
no  case  exceeding  0.1  percent.  However, 
if  firms  would  be  forced  to  absorb  all  of 
their  compliance  costs,  OSHA  found 
that  the  percentage  decline  in  the  profit 
margins  of  small  firms  would  be  slightly 
greater  than  for  larger  firms  under  both 
cost  estimates.  Under  the  low  cost 
estimate,  the  small  firm's  profitability 
declined  an  average  1.7  percent  over  the 
five  year  period  while  the  large  firm's 
profitability  declined  an  average  1.5 
percent.  Under  the  high  cost  estimate, 
the  small  firm's  profitability  declined  5 
percent  over  the  five  years  while  the 
large  firm's  profitability  declined  3 
percent.  The  significance  of  the 
differential  impact  on  profit  margins  is 
reduced  by  the  likelihood  that  all  firms 
in  the  industry  should  be  able  to  pass  on 
a  substantial  portion,  if  not  all,  of  their 
compliance  costs.  OSHA  believes  the 
demand  for  the  projects  built  by 
construction  firms  which  rely  on 
hoisting  of  personnel  by  cranes  and 
derricks  is  inelastic.  Therefore, 
construction  firms  would  have  no 
incentive  to  underbid  on  projects 
requiring  cranes  since  they  would  be 
unable  to  reduce  operating  costs  merely 
by  using  equipment  other  than  cranes  to 
hoist  personnel  platforms  or  by 
redesigning  structures  to  eliminate  the 
use  of  cranes.  In  effect,  both  large  and 
small  firms  will  shift  costs  forward  to 
the  buyer. 

For  these  reasons,  OSHA  concludes 
that  small  entities  would  not  be 
significantly  affected  by  the  final  rule. 

Environmental  Impact  Assessment 

This  final  rule  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4231  et  seq.). 
the  Guidelines  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Parts  1500-1517),  and  the  Department  of 
Labor's  NEPA  Procedures  (29  CFR  Part 
11).  As  the  result  of  this  review,  the 
Assistant  Secretary  of  Labor  for  OSHA 
has  determined  that  the  final  rule 
qualifies  as  a  categorically  excluded 
action  according  to  Subpart  B,  §  11.10  of 


the  DOL  NEPA  regulations  and  that  the 
final  rule  would  have  no  significant 
environmental  impact. 

OSHA's  final  rule  contains  provisions 
for  work  practices  which  will  enhance 
worker  safety  and  reduce  safety  hazards 
from  the  hoisting  of  personnel  platforms 
by  cranes  and  derricks.  The  provisions 
include  design  criteria  for  cranes, 
derricks,  and  platforms;  inspection  and 
testing  of  cranes  and  derricks:  required 
test  lifts;  and  pre-lift  meetings.  Because 
the  final  rule  focuses  on  the  reduction  of 
accident  or  injury  by  means  of 
compliance  with  design  criteria  and 
work  practices  and  procedures,  it  does 
not  impact  on  air,  water,  or  soil  quality, 
plant  or  animal  life,  the  use  of  land  or 
other  aspects  of  the  environment. 

IV.  Recordkeeping 

The  recordkeeping  requirements  in 
this  standard  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  The 
approval  number  is  1218-0151  and  th^ 
approval  has  been  granted  until  June, 
1991. 

List  of  Subjects  in  29  CFR  Part  1926 

Construction  safety.  Construction 
industry.  Cranes,  Derricks,  Hoisting. 
Personnel  platform.  Rigging. 

V.  State  Plan  Standards 

The  25  States  with  their  own  OSHA- 
approved  Occupational  Safety  and 
Health  plans  must  adopt  a  comparable 
standard  within  six  months  of  this 
publication  date.  These  States  are: 
Alaska,  Arizona,  California, 
Connecticut,'  Hawaii,  Indiana,  Iowa, 
Kentucky,  Maryland,  Michigan, 
Minnesota.  Nevada,  New  Mexico,  New 
York,'  North  Carolina,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington,  and  Wyoming.  Until  such 
time  as  a  State  standard  is  promulgated. 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate. 

VL  Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4, 
6(b).  and  8(g)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653, 
655,  657),  section  107  of  the  Construction 
Safety  Act  (40  U.S.C.  333),  Secretary  of 
Labor's  Order  No.  9-83  (48  FR  35736), 


■  Plan  covers  only  Slate  and  local  government 
employees. 


and  29  CFR  Part  1911.  29  CFR  Part  1926 
is  amended  as  set  forth  below. 

Signed  at  Washington.  DC  this  26th  day  of 
1988. 
)ohn  A.  Pendergrass, 

Assislani  Secretary  of  Labor. 

29  CFR  Part  1926  is  amended  as  follows; 

PART  1926— SAFETY  AND  HEALTH 
REGULATIONS  FOR  CONSTRUCTION 

1.  The  authority  citation  for  Subpart  N 
of  Part  1926  is  revised  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  sees.  4,  6.  8. 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655.  657);  Secretary  of  labors 
Order  No.  12-71  (36  FR  8754).  8-76  (41  FR 
25059).  or  9-83  (49  FR  35736).  as  applicable. 
Section  1926.550  also  issued  under  29  CFR 
Part  1911. 

2.  In  §  1926.550.  a  new  paragraph  (g)  is 
added  to  read  as  follows; 

§  1926.550    Cranes  and  derricks. 

*         •         *         •         * 

(g)  Crane  or  derrick  suspended 
personnel  platforms — (1)  Scope, 
application  and  definitions^}]  Scope 
and  application.  This  standard  applies 
to  the  design,  construction,  testing,  use 
and  maintenance  of  personnel 
platforms,  and  the  hoisting  of  personnel 
platforms  on  the  load  lines  of  cranes  or 
derricks. 

(ii)  Definitions.  For  the  purposes  of 
this  paragraph  (g).  the  following 
definitions  apply: 

(A)  "Failure"  means  load  refusal, 
breakage,  or  separation  of  components. 

(B)  "Hoist"  (or  hoisting)  means  all 
crane  or  derrick  functions  such  as 
lowering,  lifting,  swinging,  booming  in 
and  out  or  up  and  down,  or  suspending  a 
personnel  platform. 

(C)  "Load  refusal"  means  the  point 
where  the  ultimate  strength  is  exceeded. 

(D)  "Maximum  intended  load"  means 
the  total  load  of  all  employees,  tools, 
materials,  and  other  loads  reasonably 
anticipated  to  be  applied  to  a  personnel 
platform  or  personnel  platform 
component  at  any  one  time. 

(E)  "Runway"  means  a  firm,  level 
surface  designed,  prepared  and 
designated  as  a  path  of  travel  for  the 
weight  and  configuration  of  the  crane 
being  used  to  lift  and  travel  with  the 
crane  suspended  platform.  An  existing 
surface  may  be  used  as  long  as  it  meets 
these  criteria. 

(2)  General  requirements.  The  use  of  a 
crane  or  derrick  to  hoist  employees  on  a 
personnel  platform  is  prohibited,  except 
when  the  erection,  use.  and  dismantling 
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of  conventional  means  of  reaching  the 
worksite,  such  as  a  personnel  hoist, 
ladder,  stairway,  aerial  lift,  elevating 
work  platform  or  scaffold,  would  be 
more  hazardous,  or  is  not  possible 
because  of  structural  design  or  worksite 
conditions. 

(3)  Craaes  and  derricks — (i) 
Operational  criteria.  (A)  Hoisting  of  the 
personnel  platform  shaH  be  performed  in 
a  slow,  controlled,  cautious  manner  with 
no  sudden  movements  of  the  crane  or 
derrick,  or  the  platform. 

(B)  Load  lines  shall  be  capable  of 
supporting'^ithout  failure,  at  least 
seven  times  the  maximum  intended 
load,  except  that  where  rotation 
resistant  rope  is  used,  the  lines  shall  be 
capable  of  supporting  without  failure,  at 
least  ten  times  the  maximum  intended 
load.  The  required  design  factor  is 
achieved  by  taking  the  current  safety 
factor  of  3.5  (required  under 

§  1926.550(b)(2))  and  applying  the  50  per 
cent  derating  of  the  crane  capacity 
which  is  required  by 
§  1926.550(g)(3)(i)(F). 

(C)  Load  and  boom  hoist  drum  brakes, 
swing  brakes,  and  locking  devices  such 
as  pawls  or  dogs  shall  be  engaged  when 
the  occupied  personnel  platform  is  in  a 
stationary  working  position. 

(D)  The  load  line  hoist  drum  shall 
have  a  system  or  device  on  the  power 
train,  other  than  the  load  hoist  brake, 
which  regulates  the  lowering  rate  of 
speed  of  the  hoist  mechanism 
(controlled  load  lowering.)  Free  fall  is 
prohibited. 

(E)  The  crane  shall  be  uniformly  level 
within  one  percent  of  level  grade  and 
located  on  firm  footing.  Cranes  equipped 
with  outriggers  shall  have  them  all  fully 
deployed  following  manufacturer's 
specifications,  ins^ar  as  applicable, 
when  hoisting  employees. 

(F)  The  total  weight  of  the  loaded 
personnel  platform  and  related  rigging 
shall  not  exceed  50  percent  of  the  rated 
capacity  for  the  radius  and  configuration 
of  the  crane  or  derrick. 

(G)  The  use  of  machines  having  live 
booms  (booms  in  which  lowering  is 
controlled  by  a  brake  without  aid  from 
other  devices  which  slow  the  lowering 
speeds)  is  prohibited. 

(ii)  Instruments  and  components.  (A) 
Cranes  and  derricks  with  variable  angle 
booms  shall  be  equipped  with  a  boom 
angle  indicator,  readily  visible  to  the 
operator. 

(B)  Cranes  with  telescoping  booms 
shall  be  equipped  with  a  device  to 
indicate  clearly  to  the  operator,  at  all 
times,  the  boom's  extended  length,  or  an 
accurate  determination  of  the  load 
radius  to  be  used  during  the  lift  shall  be 
made  prior  to  hoisting  personnel. 


(C)  A  positive  acting  device  shall  be 
used  which  prevents  contact  between 
the  load  block  or  overhaul  ball  and  the 
boom  tip  (anti-two-blocking  device),  or  a 
system  shall  be  used  which  deactivates 
the  hoisting  action  before  damage 
occurs  in  the  event  of  a  two-blocking 
situation  (two  block  damage  prevention 
feature). 

(4)  Personnel  Platforms. — (i)  Design 
criteria.  (A)  The  personnel  platform  and 
suspension  system  shall  be  designed  by 
a  qualified  engineer  or  a  qualified 
person  competent  in  structural  design. 

(B)  The  suspension  system  shall  be 
designed  to  minimize  tipping  of  the 
platform  due  to  movement  of  employees 
occupying  the  platform. 

(C)  The  personnel  platform  itself, 
except  the  guardrail  system  and  body 
belt/harness  anchorages,  shall  be 
capable  of  supporting,  without  failure, 
its  own  weight  and  at  least  five  times 
the  maximum  intended  load.  Criteria  for 
guardrail  systems  and  body  belt/ 
harness  anchorages  are  contained  in 
other  Subparts,  E  and  M,  respectively  of 
this  part. 

(ii)  Platform  specifications.  (A)  Each 
personnel  platform  shall  be  equipped 
with  a  guardrail  system  which  meets  the 
requirements  of  Subpart  M,  and,  shall  be 
enclosed  at  least  from  the  toeboard  to 
mid-rail  with  either  solid  construction  or 
expanded  metal  having  openings  no 
greater  than  V^  inch  (1.27  cm). 

(B)  A  grab  rail  shall  be  installed  inside 
the  entire  perimeter  of  the  personnel 
platform. 

(C)  Access  gates,  if  installed,  shall  not 
swing  outward  during  hoisting. 

(D)  Access  gates,  including  sliding  or 
folding  gates,  shall  be  equipped  with  a 
restraining  device  to  prevent  accidental 
opening. 

(E)  Headroom  shall  be  provided  which 
allows  employees  to  stand  upright  in  the 
platform. 

(F)  In  addition  to  the  use  of  hard  hats, 
employees  shall  be  protected  by 
overhead  protection  on  the  personnel 
platform  when  employees  are  exposed 
to  falling  objects. 

(G)  All  rough  edges  exposed  to 
contact  by  employees  shall  be  surfaced 
or  smoothed  in  order  to  prevent  injury  to 
employees  from  punctures  or 
lacerations. 

(H)  All  welding  of  the  personnel 
platform  and  its  components  shall  be 
performed  by  a  qualified  welder  familiar 
with  the  weld  grades,  types  and  material 
specified  in  the  platform  design. 

(I)  The  personnel  platform  shall  be 
conspicuously  posted  with  a  plate  or 
other  permanent  marking  which 
indicates  the  weight  of  the  platform  and 
its  rated  load  capacity  or  maximum 
intended  load. 


(iii)  Personnel  platform  loading.  (A) 
The  personnel  platform  shall  not  be 
loaded  in  excess  of  its  rated  load 
capacity.  When  a  personnel  platform 
does  not  have  a  rated  load  capacity  then 
the  personnel  platform  shall  not  be 
loaded  in  excess  of  its  maximum 
intended  load. 

(B)  The  number  of  employees 
occupying  the  personnel  platform  shall 
not  exceed  the  number  required  for  the 
work  being  performed. 

(C)  Personnel  platforms  shall  be  used 
only  for  employees,  their  tools,  and  the 
materials  necessary  to  do  their  work, 
and  shall  not  be  used  to  hoist  only 
materials  or  tools  when  not  hoisting 
personnel. 

(D)  Materials  and  tools  for  use  during 
a  personnel  lift  shall  be  secured  to 
prevent  displacement. 

(E)  Materials  and  tools  for  use  during 
a  personnel  lift  shall  be  evenly 
distributed  within  the  confines  of  the 
platform  while  the  platform  is 
suspended. 

(iv)  Rigging.  (A)  When  a  wire  rope 
bridle  is  used  to  connect  the  personnel 
platform  to  the  load  line,  each  bridle  leg 
shall  be  connected  to  a  master  link  or 
shackle  in  such  a  manner  to  ensure  that 
the  load  is  evenly  divided  among  the 
bridle  legs. 

(B)  Hooks  on  overhaul  ball 
assemblies,  lower  load  blocks,  or  other 
attachment  assemblies  shall  be  of  a  type 
that  can  be  closed  and  locked, 
eliminating  the  hook  throat  opening. 
Alternatively,  an  alloy  anchor  type 
shackle  with  a  bolt,  nut  and  retaining 
pin  may  be  used. 

(C)  Wire  rope,  shackles,  rings,  master 
links,  and  other  rigging  hardware  must 
be  capable  of  supporting,  without 
failure,  at  least  five  times  the  maximum 
intended  load  applied  or  transmitted  to 
that  component.  Where  rotation 
resistant  rope  is  used,  the  slings  shall  be 
capable  of  supporting  without  failure  at 
least  ten  times  the  maximum  intended 
load. 

(D)  All  eyes  in  wire  rope  slings  shall 
be  fabricated  with  thimbles. 

(E)  Bridles  and  associated  rigging  for 
attaching  the  personnel  platform  to  the 
hoist  line  shall  be  used  only  for  the 
platform  and  the  necessary  employees, 
their  tools  and  the  materials  necessary 
to  do  their  work,  and  shall  not  be  used 
for  any  other  purpose  when  not  hoisting 
personnel. 

(5)  Trial  lift,  inspection,  and  proof 
testing,  (i)  A  trial  lift  with  the 
unoccupied  personnel  platform  loaded 
at  least  to  the  anticipated  liftweight 
shall  be  made  from  ground  level,  or  any 
other  location  where  employees  will 
enter  the  platform,  to  each  location  at 
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which  the  personnel  platform  is  to  be 
hoisted  and  positioned.  This  trial  lift 
shall  be  performed  immediately  prior  to 
placing  personnel  on  the  platform.  The 
operator  shall  determine  that  all 
systems,  controls  and  safety  devices  are 
activated  and  functioning  properly:  that 
no  interferences  exist;  and  that  all 
configurations  necessary  to  reach  those 
work  locations  will  allow  the  operator 
to  remain  under  the  50  percent  limit  of 
the  hoist's  rated  capacity.  Materials  and 
tools  to  be  used  during  the  actual  lift  can 
be  loaded  in  the  platform,  as  provided  in 
paragraphs  (g)(4)(iii)  (D),  and  (E)  of  this 
section  for  the  trial  lift.  A  single  trial  lift 
may  be  performed  at  one  time  for  all 
locations  that  are  to  be  reached  from  a 
single  set  up  position. 

(ii)  The  trial  lift  shall  be  repeated  prior 
to  hoisting  employees  whenever  the 
crane  or  derrick  is  moved  and  set  up  in 
a  new  location  or  returned  to  a 
previously  used  location.  Additionally, 
the  trial  lift  shall  be  repeated  when  the 
lift  route  is  changed  unless  the  operator 
determines  that  the  route  change  is  not 
significant  (i.e.  the  route  change  would 
not  affect  the  safety  of  hoisted 
employees.) 

(iii)  After  the  trial  lift,  and  just  prior  to 
hoisting  personnel,  the  platform  shall  be 
hoisted  a  few  inches  and  inspected  to 
ensure  that  it  is  secure  and  properly 
balanced.  Employees  shall  not  be 
hoisted  unless  the  following  conditions 
are  determined  to  exist: 

(A)  Hoist  ropes  shall  be  free  of  kinks: 

(B)  Multiple  part  lines  shall  not  be 
twisted  around  each  other 

(C)  The  primary  attachment  shall  be 
centered  over  the  platform;  and 

(D)  The  hoisting  system  shall  be 
inspected  if  the  load  rope  is  slack  to 
ensure  all  ropes  are  properly  stated  on 
drums  and  in  sheaves. 

(iv)  A  visual  inspection  of  the  crane  or 
derrick,  rigging,  personnel  platform,  and 
the  crane  or  derrick  base  support  or 
ground  shall  be  conducted  by  a 
competent  person  immediately  after  the 
trial  lift  to  determine  whether  the  testing 
has  exposed  any  defect  or  produced  any 
adverse  effect  upon  any  component  or 
structure. 

(v)  Any  defects  found  during 
inspections  which  create  a  safety 


hazard  shall  be  corrected  before 
hoisting  personnel. 

(vi)  At  each  job  site,  prior  to  hoisting 
employees  on  the  personnel  platform, 
and  after  any  repair  or  modification,  the 
platform  and  rigging  shall  be  proof 
tested  to  125  percent  of  the  platform's 
rated  capacity  by  holding  it  in  a 
suspended  position  for  five  minutes  with 
the  test  load  evenly  distributed  on  the 
platform  (this  may  be  done  concurrently 
with  the  trial  lift).  After  prooftesting,  a 
competent  person  shall  inspect  the 
platform  and  rigging.  Any  deficiencies 
found  shall  be  corrected  and  another 
proof  test  shall  be  conducted.  Personnel 
hoisting  shall  not  be  conducted  until  the 
proof  testing  requirements  are  satisfied. 

(6)  Work  practices,  (i)  Employees 
shall  keep  all  parts  of  the  body  inside 
the  platform  during  raising,  lowering, 
and  positioning.  This  provision  does  not 
apply  to  an  occupant  of  the  platform 
performing  the  duties  of  a  signal  person. 

(ii)  Before  employees  exit  or  enter  a 
hoisted  personnel  platform  that  is  not 
landed,  the  platform  shall  be  secured  to 
the  structure  where  the  work  is  to  be 
performed,  unless  securing  to  the 
structure  creates  an  unsafe  situation. 

(iii)  Tag  lines  shall  be  used  unless 
their  use  creates  an  unsafe  condition. 

(iv)  The  crane  or  derrick  operator 
shall  remain  at  the  controls  at  all  times 
when  the  crane  engine  is  running  and 
the  platform  is  occupied. 

(v)  Hoisting  of  employees  shall  be 
promptly  discontinued  upon  indication 
of  any  dangerous  weather  conditions  or 
other  impending  danger. 

(vi)  Employees  being  hoisted  shall 
remain  in  continuous  sight  of  and  in 
direct  communication  with  the  operator 
or  signal  person.  In  those  situations 
where  direct  visual  contact  with  the 
operator  is  not  possible,  and  the  use  of  a 
signal  person  would  create  a  greater 
hazard  for  that  person,  direct 
communication  alone  such  as  by  radio 
may  be  used. 

(vii)  Except  over  water,  employees 
occupying  the  personnel  platform  shall 
use  a  body  belt/harness  system  with 
lanyard  appropriately  attached  to  the 
lower  load  block  or  overhaul  ball,  or  to 
a  structural  member  within  the 
personnel  platform  capable  of 
supporting  a  fall  impact  for  employees 


using  the  anchorage.  When  working 
over  water,  the  requirements  of 
§  1926.106  shall  apply. 

(viii)  No  lifts  shall  be  made  on  another 
of  the  crane's  or  derrick's  leadlines 
while  personnel  are  suspended  on  a 
platform. 

(7)  Traveling,  (i)  Hoisting  of 
employees  while  the  crane  is  traveling  is 
prohibited,  except  for  portal,  tower  and 
locomotive  cranes,  or  where  the 
employer  demonstrates  that  there  is  no 
less  hazardous  way  to  perform  the  work. 

(ii)  Under  any  circumstances  where  a 
crane  would  travel  while  hoisting 
personnel,  the  employer  shall  implement 
the  following  procedures  to  safeguard 
employees: 

(A)  Crane  travel  shall  be  restricted  to 
a  fixed  track  or  runway: 

(B)  Travel  shall  be  limited  to  the  load 
radius  of  the  boom  used  during  the  lift: 
and 

(C)  The  boom  must  be  parallel  to  the 
direction  of  travel. 

(D)  A  complete  trial  run  shall  be 
performed  to  test  the  route  of  travel 
before  employees  are  allowed  to  occupy 
the  platform.  This  trial  run  can  be 
performed  at  the  same  time  as  the  trial 
lift  required  by  paragraph  (g)(5)(i)  of  this 
section  which  tests  the  route  of  the  lift. 

(E)  If  travel  is  done  with  a  rubber 
tired-carrier,  the  condition  and  air 
pressure  of  the  tires  shall  be  checked. 
The  chart  capacity  for  lifts  on  rubber 
shall  be  used  for  application  of  the  50 
percent  reduction  of  rated  capacity. 
Notwithstanding  paragraph  (g)(3)(i)(E) 
of  this  section,  outriggers  may  be 
partially  retracted  as  necessary  for 
travel. 

(8)  Pre-lift  meeting,  (i)  A  meeting 
attended  by  the  crane  or  derrick 
operator,  signal  person(s)  (if  necessary 
for  the  lift),  employee(s)  to  be  lifted,  and 
the  person  responsible  for  the  task  to  be 
performed  shall  be  held  to  review  the 
appropriate  requirements  of  paragraph 
(g)  of  this  section  and  the  procedures  to 
be  followed. 

(ii)  This  meeting  shall  be  held  prior  to 
the  trial  lift  at  each  new  work  location, 
and  shall  be  repeated  for  any  employees 
newly  assigned  to  the  operation. 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  210 

National  Sctiool  Lunch  Program, 
Revision 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  rulemaking  is  a  complete 
revision  of  7  CFR  Part  210,  the 
regulations  governing  the  National 
School  Lunch  Program  and  the 
Commodity  School  Program.  This 
revision  finalizes  an  interim  rule  (51  FR 
4864)  which  was  intended  to  resolve 
ambiguities  and  inconsistencies; 
eliminate  unnecessary,  duplicative  and 
obsolete  provisions;  and  clarify  both 
language  and  style  so  that  Part  210  is 
easily  understood.  Further,  this 
rulemaking  makes  several  policy 
changes  which  are  addressed  in  detail  in 
the  following  preamble. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
September  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lou  Pastura,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Nutrition 
Service,  USDA,  Alexandria.  Virginia 
22302;  telephone  (703)  756-3620. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  as  not  major  because  it 
does  not  meet  any  of  the  three  criteria 
identified  under  the  Executive  Order. 
This  action  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  nor  will  it  result  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
State-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  The  Administrator  of  the  Food  and 
Nutrition  Service  has  certified  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Although  this  rule  reflects  a  number  of 
changes  to  Part  210,  the  reporting  and 
recordkeeping  requirements  remain 


unchanged.  These  requirements  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
through  June  30, 1990  (OMB  No.  0584- 
0006). 

The  National  School  Lunch  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.555  and  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Part 
3015,  Subpart  V  and  48  FR  29112,  June 
24, 1983.) 

Background 

The  last  major  revision  of  7  CFR  Part 
210,  the  regulations  governing  the 
National  School  Lunch  and  Commodity 
School  Programs,  was  published  in  the 
Federal  Register  on  January  20, 1970  (35 
FR  753).  Since  that  time.  Part  210  was 
amended  by  over  70  final  and  interim 
rules,  many  of  which  were  promulgated 
quickly  in  response  to  legislation  or 
litigation.  As  a  result.  Part  210  contained 
ambiguities  and  inconsistencies  as  well 
as  dupUcative  and  obsolete  provisions. 

On  February  12, 1985.  the  Department 
published  a  proposed  revision  of  Part 
210  in  the  Federal  Register  (50  FR  5950). 
The  proposal  was  intended  to  clear  up 
ambiguities  and  inconsistencies,  remove 
unnecessary,  duplicative  and  obsolete 
provisions;  examine  the  organization  of 
Part  210  and  its  components;  rewrite  as 
necessary  to  ensure  that  Part  210  is 
easily  understood;  and.  based  on  the 
resultant  revisions,  redesignate 
paragraphs  and  sections  to 
accommodate  the  changes.  Several 
policy  changes  were  also  proposed.  The 
Department  provided  a  60-day  comment 
period,  during  which  time  927  comments 
were  received. 

The  Department  determined  that,  in 
recognition  of  the  large  number  of 
comments  received  and  the  extensive 
changes  made,  a  second  round  of  public 
comments  would  be  beneficial.  Thus,  on 
September  30, 1986,  the  Department 
published  an  interim  rule  in  the  Federal 
Register  (51  FR  34864).  This  interim  rule 
provided  commenters  with  a  120-day 
comment  period.  During  this  comment 
period,  154  comments  were  received 
from  a  variety  of  sources,  including 
State  educational  agencies,  school 
personnel,  industry,  and  the  general 
public.  The  Department  would  like  to 
thank  all  those  commenters  who 
responded  to  both  the  proposed  and 
interm  rules.  Especially  appreciated 
were  those  many  detailed  suggestions 
which  proved  helpful  in  formulating  this 
final  rule. 


General  Comments 

Of  the  154  comments  received  on  the 
interim  rule,  82  addressed  a  single  issue, 
i.e.,  the  duration  of  contracts  between 
school  food  authorities  and  food  service 
management  companies.  Only  75 
commenters  addressed  other  aspects  of 
Part  210  (three  of  whom  also  addressed 
the  duration  issue).  Of  the  75 
commenters  addressing  other  issues,  the 
major  areas  of  concern  included  the 
elimination  of  Federal  reimbursement 
for  second  lunches,  the  newly  defined 
"subsidized  lunch",  and  the  subsitulion 
cf  food  items  for  handicapped  children. 

Since  commenters  did  not  express  any 
opposition  to  the  reorganization  of  Part 
210,  the  Department  has  adopted  the 
new  format.  A  redesignation  table  was 
provided  in  the  interim  rule  which 
indicated  the  old  section  numbers  and 
the  corresponding  new  section  numbers. 
Since  this  final  rule  has  adopted  the 
same  format  provided  in  the  interim 
rule,  the  redesignation  table  was  not 
restated  in  this  rule.  Interested  parties 
may  obtain  a  copy  of  the  redesignation 
table  from  the  Deaprtment  upon  request. 

The  remainder  of  this  preamble 
discusses  concerns  expressed  by 
commenters  and  the  specific  changes 
being  made  in  the  final  rule.  For  ease  in 
reference,  commenter  concerns  and  any 
corresponding  changes  are  explained 
under  the  final  rule  section  headings. 
The  preamble  does  not  address  sections 
for  which  no  substantive  objections 
were  raised  by  commenters  or  those 
comments  which  resulted  in 
nonsubstantive  revisions  which  simply 
serve  to  clarify  the  regulatory  wording. 
Commenters  will  note  that  the 
Appendices  remain  unchanged,  except 
for  minor  corrections,  and  are  not 
restated  in  this  final  rule.  Subsequent 
amendments  will  be  numbered 
consecutively,  beginning  with  number  1. 

Subpart  A — General 

Section  210.2  Definitions. 

Several  commenters  requested 
clarification  of  the  definition 
"Commodity  School  Program"  and  an 
explanation  of  how  it  relates  to 
Commodity  Only  Schools.  To  clarify  the 
definition,  several  changes  were  made 
to  the  final  rule.  "Commodity  School 
Program"  is  defined  to  mean  a  program 
under  which  participating  schools 
operate  a  nonprofit  lunch  program  in 
accordance  with  the  provisions  of  Part 
210  and  receive  donated  food  assistance 
in  lieu  of  general  cash  assistance. 
Participating  schools  also  receive 
special  cash  assistance,  the  entitlement 
value  of  donated  food  assistance  and 
bonus  donated  foods. 
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Prior  to  August  1981.  the  National 
School  Lunch  Act  authorized  the 
participation  of  schools  which  received 
only  commodity  assistance.  Such 
schools  were  termed  "Commodity  Only 
Schools".  In  1981.  Pub.  L.  97-35  amended 
the  Act  to  allow  these  schools  to  receive 
special  cash  assistance,  thus  changing 
their  commodity  only  status.  To 
acknowledge  this  change  in  status,  the 
interim  rule  termed  these  schools  as  the 
Commodity  School  Program.  While 
usage  of  this  term  suggests  a  totally 
separate  program,  it  does  provide  a 
technical  advantage.  The  Department 
defined  "Program"  to  mean  both  the 
National  School  Lunch  Program  and 
Commodity  School  Program,  thus 
throughout  Part  210.  references  to 
Program  refer  to  both  types  of 
operations. 

Several  commenters  expressed 
concerns  regarding  the  definition  "Food 
item".  The  interim  rule  defined  food 
item  to  mean  one  of  the  five  required 
food  servings  that  compose  the 
reimbursable  school  lunch.  Commenters 
were  concerned  that  the  word 
"servings"  suggested  that  each  food  item 
would  need  to  be  a  distinct  item,  thus 
disallowring  a  food  that  combined  food 
items,  such  as  pizza.  To  clarify  the 
definition,  the  final  rule  defines  a  food 
item  as  one  of  the  five  required  foods 
that  compose  the  reimbursable  school 
lunch. 

The  definition,  "High  tuition  private 
school",  has  been  deleted.  This 
definition  was  added  in  response  to  the 
Child  Nutrition  Amendments  of  1986 
which  increased  the  tuition  limit  on 
private  schools  from  $.1500  to  $2,000. 
Subsequently,  Pub.  L.  100-71,  enacted 
July  11, 1987,  removed  all  tuition 
limitations,  thereby  making  this 
definition  obsolete. 

The  interim  rule  defined  "Lunch"  to 
mean  a  meal  which  meets  the  school 
lunch  pattern  for  specified  age/grade 
groups  of  children  as  designated  in 
section  210.10  and,  unless  otherwise 
exempted  by  FNS,  which  is  served  at  or 
about  midday.  Several  commenters 
requested  clarification  of  "unless 
otherwise  exempted  by  FNS".  For 
purposes  of  clarity,  that  portion  of  the 
definition  regarding  timeframes  has 
been  moved  to  §  210.10(g).  Lunch  period. 

This  final  rule  presents  a  slightly 
abbreviated  definition  of  "Schoof.  The 
Department  is  hopeful  that  this 
definition  will  provide  the  clarity 
requested  by  commenters.  To  ensure 
that  no  misinterpretation  occurs,  the 
Department  would  like  to  restate  its 
intent  regarding  preprimary  classes. 
Preprimary  classes  are  eligible  to 
participate:  (a)  When  they  are 
recognized  as  part  of  the  educational 


system  of  the  State;  or  (b)  when  they  are 
conducted  in  a  participating  school 
having  classes  of  primary  or  higher 
grades. 

"School  food  authority"  has  been 
revised  to  clarify  that  a  school  food 
authority  means  the  governing  body 
which  is  responsible  for  the 
administration  of  one  or  more  schools. 
Such  governing  body  "*  *  *  shall  have 
the  legal  authority  to  operate  the 
Program  therein  or  be  otherwise 
approved  by  FNS  to  operate  the 
Program."  This  definition  is  designed  to 
provide  FNS  with  the  authority  to 
approve  arrangements  between  schools 
which  are  administered  by  different 
legal  entities.  For  example,  FNS  may 
authorize  a  public  school  district  to  act 
as  a  school  food  authority  for  schools 
within  the  public  school  district  and, 
"  provided  that  a  contractual  arrangement 
exists,  for  any  nearby  eligible  private 
schools.  The  school  food  authority 
would  be  required  to  ensure  all  program 
requirements  are  met  for  any  school  for 
which  it  acts  as  governing  body. 

Almost  40  commenters  disapproved  of 
the  definition  of  "Subsidized  lunch"  and 
suggested  a  return  to  the  term  "paid 
lunch".  However,  each  "paid  lunch" 
bought  by  students  is  subsidized  by  the 
Department  with  both  cash  assistance 
and  donated  food  assistance.  Therefore, 
the  final  rule  restates  the  definition 
without  change. 

The  definition  "Tuition"  has  been 
deleted.  Pub.  L.  100-71,  enacted  on  July 
11, 1987,  removed  all  tuition  limitations 
previously  imposed  upon  private 
schools,  thereby  making  this  definition 
obsolete. 

Subpart  B — Assistance  to  States  and 
School  Food  Authorities 

Section  210.8  Method  of  reimbursement. 

«   One  commenter  expressed  some 
concern  regarding  the  intent  of 
paragraph  (b).  Content  of  claim,  which 
states  that  the  State  agency  "may 
authorize  a  school  food  authority  to 
submit  a  consolidated  Claim  for 
Reimbursement  *  *  *".  The  commenter 
suggested  that  this  wording  allowed  a 
school  food  authority  to  make  the 
determination  of  whether  or  not  to 
submit  a  consolidated  claim.  This  is  not 
the  Department's  intent;  clearly,  the 
determination  rests  with  the  State 
agency.  The  final  rule  restates  this 
provision  without  change. 

Paragraph  (c).  Advance  funds,  of  both 
the  interim  and  final  regulations 
establishes  procedures  whereby  State 
agencies  may  make  advance  funds 
available  for  the  Program  to  a  school 
food  authority  in  an  amount  equal  to  the 
amount  of  reimbursement  estimated  to 


be  needed  for  one  month's  operation. 
Several  commenters  noted  that  the 
regulatory  language  conflicts  with  the 
Department's  policy  on  making  advance 
funds  available. 

The  Department  would  like  to  point 
out  that  while  the  authority  currently 
exists  to  make  advance  funding 
available,  all  funding  is  contingent  upon 
the  extent  to  which  funds  are  available. 
Currently,  the  Department  is  unable  to 
make  such  advance  funding  available. 
However,  the  States  continue  to  have 
the  authority  to  make  advances 
available  to  schools.  While  the 
Department  will  not  provide  the  funds  to 
do  so.  States  may  rely  on  available  State 
funds  or  on  their  existing  authority  to 
vary  rates  of  reimbursement. 

Subpart  C — Requirements  for  School 
Food  Authority  Participation 

Section  210.9  Agreement  With  State 
Agency. 

Paragraph  (b).  Annual  agreement,  of 
the  interim  rule  required  each  school 
food  authority  to  maintain  a  current 
written  agreement  on  file  at  the  State 
agency  each  year.  State  agencies  were 
authorized  to  allow  school  food 
authorities  to  extend  by  amendment  a 
previous  year's  agreement  in  lieu  of 
taking  a  new  agreement  annually, 
provided  that  a  current  written 
agreement  is  on  file  each  year.  Fifteen 
commenters  recommended  revising  the 
interim  provision  to  allow  agreements  to 
stay  on  file  until  substantial  changes 
necessitate  the  development  of  a  new 
agreement. 

The  Department  cannot  accept  the 
commenters'  suggestion.  The  Program  is 
a  grant  program  with  funds  appropriated 
on  a  fiscal  year  basis.  The  Department 
does  not  believe  a  longstanding 
agreement  would  be  supported  by  the 
National  School  Lunch  Act  nor  would  it 
be  in  the  best  interest  of  the  Program. 
Maintenance  of  a  current  agreement  is  a 
good  management  practice  which 
enables  State  agencies  and  FNS  to  be 
fully  apprised  of  the  responsible  parties 
and  their  duties.  This  requirement  also 
serves  to  assure  the  Department  that 
any  new  school  officials  will  be 
cognizant  of  their  responsibilities  under 
the  Program.  Therefore,  the  final  rule 
restates  the  interim  wording. 

Section  210.10    Lunch  components  and 
quantities. 

Several  commenters  to  the  proposed 
rule  recommended  deletion  of 
production  records,  contending  that  the 
prohibition  on  claiming  reimbursement 
for  second  lunches  obviates  the  need  for 
production  records.  The  Department 


retained  the  requirement  for  production 
records  in  paragraph  (b),  General,  of  the 
interim  rule;  however,  commenters  were 
encouraged  to  address  the  usefulness  of 
retaining  production  records. 

Of  the  12  commenters  who  addressed 
this  issue,  8  opposed  the  retention  of 
production  records  arguing  that  offer 
versus  ser\'e  and  the  prohibition  on 
claiming  for  second  lunches  make 
production  records  obsolete. 
Commenters  in  favor  of  retaining  these 
records  indicated  that  this  requirement 
leads  to  good  management  practices. 
This  complements  the  Department's 
contention  that  schools  can  use  the 
historical  perspective  provided  by 
production  records  to  assist  in 
forecasting  the  number  of  lunches  and 
quantities  of  each  food  item  needed  to 
provide  one  lunch  per  child  per  day. 
Since  so  few  commenters  expressed 
concern  regarding  this  issue,  the 
Department  does  not  believe  that 
sufficient  cause  exists  to  remove  this 
requirement.  Thus,  the  final  rule  remains 
unchanged. 

Approximately  60  commenters 
addressed  the  requirement  in  paragraph 
(b),  for  the  elimination  of  reimbursement 
for  excess  lunches.  Most  of  these 
commenters  (95%)  opposed  the 
elimination  of  reimbursement  for  excess 
lunches  citing  the  difficulties  in 
monitoring  and  in  predicting  the  actual 
number  of  lunches  needed  and  the 
burden  placed  on  satellite  programs. 

The  Department  recognizes  the 
validity  of  commenter  concerns  and  the 
consequent  burden  of  such  a 
requirement.  However,  fiscal  constraints 
mandate  that  no  Federal  reimbursement 
be  claimed  for  lunches  served  in  excess 
of  one  reimbursable  lunch  per  child  per 
day.  In  support  of  the  Department's 
position,  several  commenters  identified 
the  costs  of  allowing  excess  lunches  to 
be  claimed.  Extrapolation  of  those  costs 
nationwide  suggests  that  an  excessive 
amount  of  program  funds  are  being 
expended  to  provide  children  more  than 
one  lunch  per  child  per  day.  The 
Department  remains  firm  in  its  position 
to  prohibit  reimbursement  for  lunches 
served  in  excess  of  one  reimbursable 
lunch  per  child  per  day.  Therefore,  the 
final  rule  remains  unchanged  from  the 
interim. 

Several  commenters  questioned 
whether  the  "one  lunch  per  child  per 
day"  provision  apphed  to  enrolled  or 
participating  children.  To  ensure  no 
confusion  exists,  the  Department  would 
like  to  clarify  that  this  provision  applies 
to  participating  children  and  in  no  way 
may  it  be  construed  to  apply  to  enrolled 
children. 

One  commenter  pointed  out  an 
inconsistency  between  the  meal  pattern 


chart  and  the  regulatory  language  in 
paragraph  (d)(2)(ii].  The  interim  rule 
stated  that  nuts  and  seeds  served  as  a 
meat  alternate  meet  50  percent  of  the 
meat/meat  alternate  requirement  and 
must  be  combined  with  50  percent  of 
another  meat/meat  alternate.  This 
language  was  revised  in  the  final  rule  to 
state  that  nuts  and  seeds  served  as  a 
meat  alternate  may  be  used  to  meet  "no 
more  than"  50  percent  of  the  meat/meat 
alternate  requirement  and  must  be  used 
in  combination  with  any  other  meat/ 
meat  alternate. 

Readers  will  note  that  the  meal 
pattern  chart  and  paragraphs  (d)(1). 
Milk,  and  (i)(5).  Insufficient  milk  supply, 
have  been  revised  to  include  a  revision 
of  the  milk  requirement  mandated  by 
Public  Laws  99-500  and  99-591  and 
subsequently  implemented  by  a  final 
rule  published  in  the  Federal  Register  on 
March  23, 1987  (52  FR  9109).  Specifically, 
the  meal  pattern  chart  and  paragraphs 
(d)(1)  and  (i)(5)  have  been  revised  to 
require  schools  to  offer  students  fluid 
whole  milk  in  addition  to  at  least  one 
type  of  unflavored  fluid  milk  containing 
two  percent  or  less  milk  fats,  such  as 
lowfat  milk,  skim  milk,  or  buttermilk. 

Readers  should  also  note  that 
paragraph  (e).  Offer  versus  serve,  has 
been  revised  to  make  it  clear  that  a 
school  must  offer  all  five  required  food 
items;  however,  senior  high  school 
students  must  be  permitted  to  decline  up 
to  two  of  the  five  required  food  items 
and,  at  local  discretion,  students  below 
the  senior  high  school  level  may  be 
permitted  to  decline  one  or  two  of  the 
required  five  food  items.  While  the 
decision  to  implement  the  offer  versus 
serve  provision  for  students  below 
senior  high  rests  with  the  local  school 
food  authority,  the  decision  regarding 
which  food  items  to  decline  rests  solely 
with  the  student. 

In  response  to  commenters  concerns, 
paragraph  (g).  Lunch  period,  has  been 
clarified  to  specify  that  "mid-day" 
means  between  10:00  a.m.  and  2:00  p.m., 
unless  otherwise  exempted  by  FNS.  The 
Department  believes  that  with  few 
exceptions  schools  can  schedule  lunches 
within  these  hours.  To  provide  flexibility 
for  unusual  circumstances,  such  as  some 
split-shifts,  the  Department  has  provided 
for  FNS  exceptions  to  these  hours. 
However,  the  Department  does  not 
believe  evening  meals  can  be 
considered  lunch  and  does  not  intend  to 
provide  reimbursement  for  such  meals. 

Paragraph  (h).  Infant  lunch  pattern, 
has  been  revised  to  incorporate  the 
provisions  of  a  final  rule  which 
establishes  consistency  in  the  infant 
meal  pattern  requirements  among  the 
Child  Nutrition  Programs  and  reflects 
the  most  recent  information  regarding 


infant  feeding  practices.  This  rule  was 
published  in  the  Federal  Register  on  July 
6, 1988  (53  FR  25303),  and  becomes 
effective  on  September  6, 1988. 

Interim  paragraph  (i)(l).  Medical  or 
dietary  needs,  requires  substitutions  in 
the  meal  pattern  to  be  made  for  those 
handicapped  children  whose  handicap 
restricts  their  diet  and  allows,  at  local 
discretion,  substitutions  to  be  made  for 
nonhandicapped  children  who  are 
unable  to  consume  the  regular  lunch 
because  of  medical  or  other  special 
dietary  needs.  In  order  to  claim 
reimbursement  for  such  lunches, 
substitutions  are  to  be  made  on  a  case 
by  case  basis  and  supported  by  a 
statement  of  the  need  for  substitutions 
signed,  in  the  case  of  a  handicapped 
child,  by  a  physician,  and,  in  the  case  of 
a  nonhandicapped  child,  by  a 
recognized  medical  authority. 

Commenters  requested  clarification 
and  guidance  in  implementing  this 
provision.  Special  areas  of  concern 
included  the  definitions  of  handicapped 
and  recognized  medical  authority,  and 
the  responsibility  of  the  school  food 
service  to  provide  special  food  items. 
While  the  Department  has  additional 
guidance  on  the  implementation  of  this 
provision,  it  would  like  to  take  this 
opportunity  to  clarify  some  of  the  areas 
of  confusion. 

A  handicapped  student,  as  defined  in 

7  CFR  Part  15b,  is  one  who  has a 

physical  or  mental  impairment  which 
substantially  limits  one  or  more  major 
life  activities  *  *  *"  Major  life  activities 
are  defined  to  include  functions  such  as 
caring  for  one's  self,  performing  manual 
tasks,  walking,  seeing,  hearing, 
speaking,  breathing,  learning  and 
working.  Lunches  claimed  for 
reimbursement  under  this  section  must 
be  supported  by  a  statement  from  a 
physician,  in  the  case  of  a  handicapped 
child,  and  by  a  statement  from  a 
recognized  medical  authority,  in  the 
case  of  a  nonhandicapped  child.  A 
recognized  medical  authority  may 
include  a  physician,  a  registered  nurse, 
or  other  health  professionals  specified 
by  the  State  agency. 

Several  commenters  recommended 
that  the  required  signature  authority  be 
the  same  for  handicapped  as  for 
nonhandicapped,  but  there  was  no 
consensus  on  whether  the  signature 
authority  should  be  a  physician  or 
recognized  medical  authority.  Since  a 
school  is  required  to  make  substitutions 
for  a  handicapped  child,  the  physician  is 
indeed  the  appropriate  authority. 
However,  in  the  case  of  a 
nonhandicapped  child,  the  school  is 
authorized  by  not  required  to  make 
substitutions,  thus  the  signature  of  a 
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physician  was  determined  to  be  too 
stringent.  For  these  reasons,  the  final 
rule  remains  unchanged. 

Commenlers  also  expressed  concerns 
regarding  whether  a  school  food  service 
is  to  provide  foods  not  readily  available 
to  the  kitchen.  Nothing  in  this  regulation 
is  meant  to  require  schools  to  operate 
special  diet  kitchens.  Usually  there  is  no 
difficulty  acquiring  substitute  items  in 
local  markets. 

However,  if  the  authorized  substitute 
foods  are  not  normally  kept  in  inventory 
or  are  not  generally  available  in  local 
markets,  the  parents  should  provide  the 
substitute  food  prescribed  by  the 
physician  or  recognized  medical 
authority. 

Section  210.14  Resource  management. 

Paragraph  (a),  Nonprofit  school  food 
service,  has  been  revised  to  incorporate 
a  provision  of  Public  Laws  99-500  and 
9»-591  which  authorizes  schools  to  use 
facilities,  equipment  and  personnel 
supported  with  nonprofit  school  food 
revenues  to  support  a  nonprofit  nutrition 
program  for  the  elderly.  A  final  rule 
implementing  this  provision  was 
published  in  the  Federal  Register  on 
April  28, 1987  (52  FR  15297). 

Section  210. 16  Food  service 
management  companies. 

Paragraphia],  General,  has  been 
revised  to  ioBlude  the  provisions  of 
Public  Laws  99-500  and  99-591  which 
prohibit  a  school  or  school  food 
authority  from  contracting  with  a  food 
service  management  company  to 
operate  an  a  la  carte  food  service  unless 
the  company  agrees  to  offer  free, 
reduced  price  and  school  food  authority 
designated  full  price  reimbursable  meals 
to  all  eligible  children.  Implementing 
regulations  were  published  in  the 
Federal  Register  on  April  8, 1987  (52  FR 
11186). 

Paragraph  (d).  Duration  of  contract. 
has  also  been  revised  to  accommodate  a 
change  published  in  the  Federal  Register 
on  February  16, 1988  (53  FR  4377).  That 
final  rule  responded  to  comments 
originally  received  on  the  interim  Part 
210  rewrite.  Seventy-nine  comments 
were  received  which  recommended 
revising  the  existing  requirement  which 
limits  a  contract  to  one  year  with  two 
yearly  renewals,  i.e.,  a  3-year  bidding 
cycle.  However,  no  change  in  the 
number  of  possible  contract  renewals 
had  been  proposed.  Hence,  the 
Department  issued  a  separate  proposal 
rather  than  make  any  change  without 
soliciting  additional  comments.  A 
proposed  rule  was  published  in  the 
Federal  Register  on  September  1. 1987 
(52  FR  32930)  which  solicited  comments 
on  expanding  the  current  requirement  to 


allow  a  one  year  contract  with  four 
yearly  renewals.  One  hundred  sixty- 
seven  comment  letters  were  received  on 
the  proposal.  Of  these  comments,  151 
expressed  support  for  the  proposal.  The 
supportive  comments  generally  fell  into 
three  categories:  reduction  of 
administrative  burden  at  all  levels, 
impact  on  school  food  service  staff,  and 
impact  on  food  service  management 
company  contract  provisions  and 
operations.  Therefore,  the  final  rule 
published  on  February  16, 1988  allows 
school  food  authorities  to  annually 
renew  their  one-year  contracts  with 
food  service  management  companies 
four  times  for  a  maximum  contract  term 
of  five  years.  Only  new  contracts  signed 
after  February  16, 1988.  are  covered  by 
this  change.  All  previously  existing 
contracts  are  subject  to  the  two-year 
renewal  maximum  that  was  in  effect 
when  those  contracts  were  negotiated. 

Several  commenlers  suggested 
additional  revisions  to  the  food  service 
management  company  portion  of  the 
regulations.  Specifically,  some 
commenters  recommended  revisions  to 
a  number  of  requirements  in  this  section 
to  reflect  the  diverse  arrangements 
between  school  food  authorities  and 
food  service  management  companies.  A 
number  of  commenters  recommended 
requiring  all  food  service  management 
companies  to  register  with  the  State. 
The  Department  has  taken  these 
comments  under  consideration  and  is 
reviewing  the  requirements  of  this 
section  for  possible  revision  in  the 
future.  No  substantive  changes  have 
been  made  in  this  final  rule  because  the 
Department  would  first  issue  a  proposed 
rulemaking  in  order  to  implement  such 
changes.  Readers  will,  however,  note 
several  minor  technical  changes  to 
paragraphs  (a)(6)  and  (c)  of  this  section 
which  are  not  intended  to  change 
current  operating  procedures. 

Subpart  D — Requirements  for  State 
Agency  Participation 

Section  210.17  Matching  Federal  funds. 

Paragraph  (g).  Reports,  has  been 
revised  to  extend  the  submission  of  the 
Annual  Report  of  Revenues  (FNS-13) 
from  90  days  to  120  days.  This  revision 
is  intended  to  reflect  actual  operating 
policy. 

Section  210.18  Monitoring 
responsibilities. 

Paragraph  (c).  Improved  management. 
of  the  interim  rule  restated  the 
requirement  that  the  State  agency  shall 
work  with  a  school  food  authority 
toward  improving  a  school  food 
authority's  management  practices  where 
the  State  agrncy  has  found  poor  food 


service  management  practices  leading  to 
decreasing  or  low  student  participation 
and/or  poor  student  acceptance  of  the 
Program  or  of  foods  served.  Efforts  to 
assist  in  the  correction  of  management 
problems  were  to  include  the  promotion 
of  student  and  parent  involvement  in 
Program  activities. 

Over  20  commenters  opposed  the 
requirement  for  parent/student 
involvement,  arguing  that  the  correction 
of  management  problems  is  very 
subjective,  and  that  an  additional 
requirement  for  parent/student 
involvement  is  difficult  to  administer 
and  monitor.  In  response  to  commenter 
concerns,  this  paragraph  has  been 
revised  in  the  final  rule  to  remove  the 
requirement  for  parent/student 
involvement.  The  Department  has  also 
revised  its  assessment  of  what 
constitutes  poor  student  acceptance  to 
allow  for  more  flexibility. 

Readers  will  note  a  number  of 
changes  to  §  210.18  which  implement  the 
provisions  of  a  final  rule  which  revised 
the  AIMS  reporting  and  recordkeeping 
requirements.  This  final  rule  was 
published  in  the  Federal  Register  on 
February  26. 1987  (52  FR  5735).  In 
addition  to  these  changes,  paragraph 
(m).  AIMS  recordkeeping,  has  been 
revised  to  require  State  agencies  to 
maintain  AIMS  records  for  3  years  after 
the  end  of  the  school  year  in  which  the 
review  or  audit  was  conducted. 
Previously,  such  records  were  to  be 
maintained  for  3  years  after  the  date  of 
the  exit  conference.  This  revision  is 
intended  to  ensure  that  AIMS  records 
are  maintained  for  a  complete  4-year 
cycle  and  not.  as  previously  authorized, 
for  only  a  portion  of  that  cycle. 

Appendix  A,  B  and  C 

The  Appendices  remain  unchanged, 
except  for  minor  corrections,  and  are 
not  restated  in  this  final  rule. 

List  of  Subjects  in  7  CFR  Part  210 

Food  assistance  programs.  National 
School  Lunch  Program.  Commodity 
School  Program,  Grant  programs-Social 
programs.  Nutrition.  Children.  Reporting 
and  recordkeeping  requirements. 
Surplus  agricultural  commodities. 

Accordingly.  Subpart  .\.  B.  C,  D,  E. 
and  F  of  Part  210  are  revised  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

Subpart  A— General 

Sec  « 

210.1  General  purpose  and  scope. 

210.2  Definitions. 

210.3  AdTiiinistration. 
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I  for  School  Food 


Subpart  B—Assistaoc*  to  Statts  and 
School  Food  Authorities 

210.4  Cash  and  dooated  food  assistance  to 
States. 

210.5  Payment  process  to  States. 

210.6  Use  of  Federal  funds. 

210.7  Reimbursement  for  school  food 
authorities. 

210.8  Method  of  reimburseinent 

Subpart  C- 
Authority  I 

210.9  Agreement  with  State  agency. 

210.10  Lunch  components  and  quantities. 

210.11  Competitive  food  services. 

210.12  Student,  parent  and  community 
involvement. 

210.13  Facilities  management. 

210.14  Resource  mana^ment. 

210.15  Reporting  and  recordkeeping. 

210.16  Food  service  management 
companies. 

Subpart  D— Requirements  for  State  Agency 
Participation 

210.17  Matching  Federai  funds. 

210.18  Monitoring  responsibilities. 

210.19  Additional  responsibilities. 

210.20  Reporting  and  recon&eeping. 

Subpart  E— State  Agency  and  School  Food 
Autnorily  neeponslMRnes 

210.21  I>rocurement. 

210.22  Audits. 

210.23  Other  responsibilities. 

Subpart  F— Addtional  Provisions 

210.24  Suspension,  termination  and  grant 
closeout  procedures. 

210.25  Penalties. 

210.26  Educational  prohibitions. 

210.27  State  Food  Distribution  Advisory 
Council. 

210.28  Regional  office  addresses. 

210.29  OMB  control  numbers. 

Appendices 

A — Alternate  foods  for  meals. 

B — Categories  of  foods  of  minimal  nutritional 

value. 
C — Child  Nutrition  Labeling  Program. 

Authority:  The  provisions  of  Part  210  issued 
under  sec.  2-12,  60  Stat.  230.  as  amended:  sec. 
10. 80  Stat.  689.  as  amended:  84  StaL  270;  42 
U.S.C.  17Sl-l76a  1779. 

Subpart  A— General 

§2iai    General  purpoee and  aoope. 

(a)  Purpose  of  Uie  program.  Section  2 
of  the  National  School  Lunch  Act  (42 
U.S.C  1751).  staten  "It  is  declared  to  be 
the  policy  of  C(»igress,  as  a  measure  of 
national  security,  to  safiegnard  the 
health  and  well-being  of  the  Nation's 
children  and  to  encourage  the  domestic 
consumption  of  nutritious  agricultural 
commodities  and  otiwr  food,  by 
assisting  the  States,  throagh  grants-in- 
aid  and  other  means,  in  providing  an 
adequate  supply  of  food  and  other 
facilities  for  the  establishment, 
maintenance,  operation,  and  expansion 
of  nonprofit  school  lunch  programs." 
Pursuant  to  this  act.  the  Department 


provides  States  with  general  and  special 
cash  assistance  end  dDnations  of  foods 
acquired  by  the  Department  to  be  «aed 
to  assist  schools  in  serving  na^twaa 
lunches  to  children  each  school  day.  In 
furtherance  of  Program  objectives, 
participating  schools  shall  serve  lunches 
that  are  nutritionally  adequate,  as  set 
forth  in  these  regulations,  aad  shall  to 
the  extent  practicable,  ensure  that 
participatiog  childiea  gain  a  full 
understanding  of  the  relationship 
between  proper  eating  and  good  health. 
(b)  Scope  of  the  regulaUons.  This  part 
sets  forth  the  requirements  for 
participation  in  the  National  School 
Lunch  and  Commodity  School  Programs. 
It  speclHes  Program  responsibilities  of 
State  and  local  officials  in  the  areas  of 
program  administration,  preparatioa  and 
service  of  nutritious  lunches,  payment  of 
funds,  use  of  program  funds,  program 
monitoring,  and  reporting  and 
recordkeeping  requirements. 

§210.2    DeflnnkMts. 

For  the  purpose  of  this  part: 

"Act"  means  the  National  School 
Lunch  Act.  as  amended. 

"AIMS"  means  the  Assessment. 
Improvement  and  Monitoring  System. 
This  is  a  management  improvement 
system  used  in  the  National  School 
Lunch  and  the  Commodity  School 
Programs. 

"Child"  means — (a)  a  stttdent  of  high 
school  grade  or  untjer  as  detennined  by 
the  State  educational  agency,  who  is 
enrolled  in  an  educational  unit  of  high 
school  grade  or  under  as  described  in 
paragraphs  (a)  and  (b)  of  the  definition 
of  "School,"  inchiding  students  who  are 
mentally  or  phyaJcaDy  handicapped  as 
defined  by  the  State  and  who  are 
participating  in  a  school  program 
established  for  the  mentally  or 
physically  handicapped;  or  (b)  a  person 
under  21  chronological  years  of  age  who 
is  enrolled  in  an  mstitution  or  center  as 
described  in  paragraphs  (c]  and  (d)  of 
the  definition  of  "School." 

"CND"  means  the  Child  Nutrition 
Division  of  the  Food  and  Nutrition 
Service  of  the  Department 

"Commodity  School  Program"  means 
the  Program  under  which  participating 
schools  operate  a  nonprofit  lunch 
program  in  accordance  with  this  part 
and  receive  donated  food  assistance  in 
lieu  of  general  cash  assistance.  Schools 
participating  in  the  Commodity  School 
Program  shall  also  receive  special  cash 
and  donated  food  axsistaooe  in 
accordance  with  $  210.4(c). 

"Department"  means  the  United 
States  Department  of  Agncuitare. 

"Distributing  agency"  means  a  State 
agency  which  enters  into  an  agreement 
with  the  Department  for  the  distributioa 


to  schools  of  donated  foods  pursuant  to 
Part  250  of  this  cheater. 

"Donated  foods"  means  food 
commodities  donated  by  the  Department 
for  use  in  aanptofit  hmcfa  pragraois. 

"Fiscal  year"  means  a  period  of  12 
calendar  months  beginnmg  October  1  of 
any  year  and  ending  with  September  30 
of  the  following  year. 

"FNS"  means  the  Food  and  Nutrition 
Service,  United  States  Department  of 
Agricultare. 

"FNSRO"  means  the  appropriate 
Regional  OTke  of  the  Food  and 
Nutrition  Service  of  the  Department. 

"Food  component"  means  one  of  the 
four  food  groups  which  compose  the 
reimbursable  school  lunch,  i.e..  meat  or 
meat  alternate,  milk,  bread  or  bread 
alternate,  and  vegetable/fruit. 

'Tood  item"  means  one  of  the  five 
required  foods  that  compose  the 
reimbursable  school  lun±.  i.e..  meat  or 
meat  alternate,  milk,  bread  or  bread 
alternate,  and  two  (2)  servings  of 
vegetables,  fruits,  or  a  combination  of 
both. 

"Food  service  management  company" 
means  a  commercial  enterprise  or  a 
nonprofit  organizatioa  which  it  or  may 
be  contracted  with  by  the  school  food 
authority  to  manage  any  aspect  of  the 
school  food  service. 

"Free  lunch"  means  a  lunch  served 
under  the  Program  to  a  child  from  a 
household  eltgibte  for  such  benefits 
under  7  CFR  Part  245  and  for  which 
neither  the  child  nor  any  member  of  the 
household  pays  or  is  required  to  work. 

"Handicapped  student"  means  any 
child  who  has  a  physical  or  mental 
impairment  as  defined  in  S  15b.3  of  the 
Department's  nondiscrimination 
regulaUons  (7  CFR  Part  ISb). 

"Lunch"  means  a  meal  which  meets 
the  school  limdi  pattern  for  specified 
age/grade  groups  of  children  as 
designated  in  {  210.M. 

"National  School  Lunch  PiD^am" 
means  the  iYogram  imder  which 
participating  schools  operate  a  nonprofit 
lunch  program  in  accordance  with  diis 
part  General  and  special  cash 
assistance  and  donated  food  assistance 
are  made  available  to  schools  in 
accordance  with  this  part 

"Net  cash  resources"  means  ail 
monies,  as  determined  in  accordance 
with  the  State  agency's  estabhshed 
acccmnting  system,  that  are  available  to 
or  have  accrued  to  a  sdiool  food 
authority's  nonprofit  sdioai  food  service 
at  any  given  time,  less  cash  payable. 
Such  monies  may  include,  but  «re  not 
limited  to.  cash  on  hand,  cash 
receivable,  earnings  on  investments, 
cash  on  deposit  and  the  value  td  stocks, 
bonds  or  other  negotiable  securities. 
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"Nonprofit",  when  applied  to  schools 
or  institutions  eligible  for  the  Program, 
means  exempt  from  income  lax  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1954.  as  amended;  or.  in  the 
Commonwealth  of  Puerto  Rico,  certified 
as  nonprofit  by  the  Governor. 

"Nonprofit  school  food  service" 
means  all  food  service  operations 
conducted  by  the  school  food  authority 
principally  for  the  benefit  of 
schoolchildren,  all  of  the  revenue  from 
which  is  used  solely  for  the  operation  or 
improvement  of  such  food  services. 

"OIG"  means  the  Office  of  the 
Inspector  General  of  the  Department. 

"Program"  means  the  National  School 
Lunch  Program  and  the  Commodity 
School  Program. 

"Reduced  price  lunch"  means  a  lunch 
served  under  the  Program:  (a)  to  a  child 
from  a  household  eligible  for  such 
benefits  under  7  CFR  Part  245;  (b)  for 
which  the  price  is  less  than  the  school 
food  authority  designated  full  price  of 
the  lunch  and  which  does  not  exceed  the 
maximum  allowable  reduced  price 
specified  under  7  CFR  Part  245;  and  (c) 
for  which  neither  the  child  nor  any 
member  of  the  household  is  required  to 
work. 

"Reimbursement"  means  Federal  cash 
assistance  including  advances  paid  or 
payable  to  participating  schools  for 
lunches  meeting  the  requirements  of 
§  210.10  and  served  to  eligible  children. 
"Revenue",  when  applied  to  nonprofit 
school  food  service,  means  all  monies 
received  by  or  accruing  to  the  nonprofit 
school  food  service  in  accordance  with 
the  State  agency's  established 
accounting  system  including,  but  not 
limited  to,  children's  payments,  earnings 
on  investments,  other  local  revenues. 
State  revenues,  and  Federal  cash 
reimbursements. 

"School"  means:  (a)  An  educational 
unit  of  high  school  grade  or  under, 
recognized  as  part  of  the  educational 
system  in  the  State  and  operating  under 
public  or  nonprofit  private  ownership  in 
a  single  building  or  complex  of 
buildings;  (b)  any  public  or  nonprofit 
private  classes  of  preprimary  grade 
when  they  are  conducted  in  the 
aforementioned  schools;  (c)  any  public 
or  nonprofit  private  residential  child 
care  institution,  or  distinct  part  of  such 
institution,  which  operates  principally 
for  the  care  of  children,  and,  if  private,  is 
licensed  to  provide  residential  child  care 
ser\'ices  under  the  appropriate  licensing 
code  by  the  State  or  a  subordinate  level 
of  government,  except  for  residential 
summer  camps  which  participate  in  the 
Summer  Food  Service  Program  for 
Children.  Job  Corps  centers  funded  by 
the  Department  of  Labor,  and  private 
foster  homes.  The  term  "residential  child 


care  institutions"  includes,  but  is  not 
limited  to:  homes  for  the  mentally, 
emotionally  or  physically  impaired,  and 
unmarried  mothers  and  their  infants; 
group  homes;  halfway  houses; 
orphanages;  temporary  shelters  for 
abused  children  and  for  runaway 
children;  long-term  care  facilities  for 
chronically  ill  children;  and  juvenile 
detention  centers.  A  long-term  care 
facility  is  a  hospital,  skilled  nursing 
facility,  intermediate  care  facility,  or 
distinct  part  thereof,  which  is  intended 
for  the  care  of  children  confined  for  30 
days  or  more;  or  (d)  with  respect  to  the 
Commonwealth  of  Puerto  Rico, 
nonprofit  child  care  centers  certified  as 
such  by  the  Governor  of  Puerto  Rico. 
"School  food  authority"  means  the 
governing  body  which  is  responsible  for 
the  administration  of  one  or  more 
schools;  and  has  the  legal  authority  to 
operate  the  Program  therein  or  be 
otherwise  approved  by  FNS  to  operate 
the  Program. 

"School  year"  means  a  period  of  12 
calendar  months  beginning  July  1  of  any 
year  and  ending  June  30  of  the  following 
year. 

"Secretary"  means  the  Secretary  of 
Agriculture. 

"7  CFR  Part  3015",  means  the  Uniform 
Federal  Assistance  Regulations 
published  by  the  Department  to 
implement  Office  of  Management  and 
Budget  Circulars  A-21,  A-87,  A-102,  A- 
110,  A-122,  A-124,  and  A-128;  the  Single 
Audit  Act  of  1984  (31  U.S.C.  7501  et 
seq.);  and  Executive  Order  12372. 

Note:  OMB  Circulars,  referred  to  in  this 
definition,  are  available  from  the  EOP 
Publications,  New  Executive  Office  Building. 
726  Jackson  Place  NW,  Room  2200. 
Washington.  DC  20503. 

"State"  means  any  of  the  50  States. 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Marianas,  or  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshalls,  and  the  Republic  of  Palau. 

"State  agency"  means  (a)  the  State 
educational  agency;  (b)  any  other 
agency  of  the  State  which  has  been 
designated  by  the  Governor  or  other 
appropriate  executive  or  legislative 
authority  of  the  State  and  approved  by 
the  Department  to  administer  the 
Program  in  schools,  as  specified  in 
§  210.3(b);  or  (c)  the  FNSRO.  where  the 
FNSRO  administers  the  Program  as 
specified  in  §  210.3(c). 

"State  educational  agency"  means,  as 
the  State  legislature  may  determine,  (a) 
the  chief  State  school  officer  (such  as 
the  State  Superintendent  of  Public 
Instruction.  Commissioner  of  Education. 


or  similar  officer),  or  (b)  a  board  of 
education  controlling  the  State 
department  of  education. 

"State  food  distribution  advisory 
council"  means  a  group  which  meets  to 
advise  the  State  educational  agency  and 
the  State  distributing  agency  with 
respect  to  the  needs  of  schools 
participating  in  the  Program  concerning 
the  manner  of  selection  and  distribution 
of  commodities. 

"Subsidized  lunch"  (paid  lunch) 
means  a  lunch  served  to  children  who 
are  either  not  eligible  for  or  elect  not  to 
receive  the  free  or  reduced  price 
benefits  offered  under  7  CFR  Part  245. 
The  Department  subsidizes  each  paid 
lunch  with  both  general  cash  assistance 
and  donated  foods.  Although  a  paid 
lunch  student  pays  for  a  large  portion  of 
his  or  her  lunch,  the  Department's 
subsidy  accounts  for  a  significant 
portion  of  the  cost  of  that  lunch. 

§  210.3    Administration. 

(a)  FNS.  FNS  will  act  on  behalf  of  the 
Department  in  the  administration  of  the 
Program.  Within  FNS,  the  CND  will  be 
responsible  for  Program  administration. 

(b)  States.  Within  the  States,  the 
responsibility  for  the  administration  of 
the  Program  in  schools,  as  defined  in 

§  210.2,  shall  be  in  the  State  educational 
agency.  If  the  State  educational  agency 
is  unable  to  administer  the  Program  in 
public  or  private  nonprofit  residential 
child  care  institutions  or  nonprofit 
private  schools,  then  Program 
administration  for  such  schools  may  be 
assumed  by  FNSRO  as  provided  in 
paragraph  (c)  of  this  section,  or  such 
other  agency  of  the  State  as  has  been 
designated  by  the  Governor  or  other 
appropriate  executive  or  legislative 
authority  of  the  State  and  approved  by 
the  Department  to  administer  such 
schools.  Each  State  agency  desiring  to 
administer  the  Program  shall  enter  into 
a  written  agreement  with  the 
Department  for  the  administration  of  the 
Program  in  accordance  with  the 
applicable  requirements  of  this  part: 
Part  235;  Part  245;  Parts  15, 15a,  15b,  and 
3015  of  Departmental  regulations;  and 
FNS  instructions. 

(c)  FNSRO.  The  FNSRO  will 
administer  the  Program  in  nonprofit 
private  schools  or  public  or  nonprofit 
private  residential  child  care  institutions 
if  the  State  agency  is  prohibited  by  law 
from  disbursing  Federal  funds  paid  to 
such  schools.  In  addition,  the  FNSRO 
will  continue  to  administer  the  Program 
in  those  States  in  which  nonprofit 
private  schools  or  public  or  nonprofit 
private  residential  child  care  institutions 
have  been  under  continuous  FNS 
administration  since  October  1. 1980, 
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unless  the  administration  of  the  Program 
in  such  schools  is  assumed  by  the  State. 
The  FNSRO  will,  in  each  Stale  in  which 
it  administers  the  Program,  assume  all 
responsibilities  of  a  State  agency  as  set 
forth  in  this  part  and  Part  245  of  this 
chapter  as  appropriate.  References  in 
this  part  to  "State  agency"  include 
FNSRO.  as  applicable,  when  it  is  the 
agency  administering  the  Program, 
(d)  School  food  authorities.  The 
school  food  authority  shall  be 
responsible  for  the  administration  of  the 
Program  in  sclrools.  State  agencies  shall 
ensure  that  school  food  authorities 
administer  the  Program  in  accordance 
with  the  applicable  requirements  of  this 
part;  Part  245;  Parts  15, 15a,  15b,  and 
3015  of  Departmental  regulations;  and 
FNS  instructions. 


Subpart 


to  States  and 


School  Food  Authoritfes 

§210.4    Cash  and  donated  food  assistance 
to  States. 

(a)  General.  To  the  extent  funds  are 
available,  FNS  will  make  cash 
assistance  available  in  accordance  with 
the  provisions  of  this  section  to  each 
State  agency  for  lunches  served  to 
children  under  the  National  School 
Lunch  and  Commodity  School  Programs. 
To  the  extent  donated  foods  are 
available.  FNS  will  provide  donated 
food  assistance  to  distributing  agencies 
for  each  lunch  served  in  accordance 
with  the  provisions  of  this  part  and  Part 
250  of  this  chapter. 

(b)  AssJstance  for  the  National  School 
Lunch  Program.  The  Secretary  will 
make  cash  and/or  donated  food 
assistance  available  to  each  State 
agency  and  distributing  agency,  as 
appropriate,  administering  the  National 
School  Lunch  Program,  as  follows: 

(1)  Cash  assistance:  Cash  assistance 
payments  are  composed  of  a  general 
cash  assistance  payment,  authorized 
under  section  4  of  the  Act,  and  a  special 
cash  assistance  payment,  authorized 
under  section  11  of  the  Act.  General 
cash  assistance  is  provided  to  each 
State  agency  for  all  lunches  served  to 
children  in  accordance  with  the 
provisions  of  the  National  School  Lunch 
Program.  Special  cash  assistance  is 
provided  to  each  Stale  agency  for 
lunches  served  under  the  National 
School  Lunch  Program  to  children 
determined  eligible  for  free  or  reduced 
price  lunches  in  accordance  with  Part 
245  of  this  chapter.  The  total  general 
cash  assistance  paid  to  each  Stale  for 
any  fiscal  year  shall  not  exceed  the 
lesser  of  amounts  reported  to  FNS  as 
reimbursed  to  school  food  authorities  in 
accordance  with  §  210.5(d)(3)  or  the 
total  calculated  by  multiplying  the 


number  of  lunches  reported  in 
accordance  with  S  210.5(d)(1)  for  each 
month  of  service  during  the  fiscal  year, 
by  the  applicable  national  average 
payment  rate  prescribed  by  FNS.  Tlie 
total  special  assistance  paid  to  each 
State  for  any  fiscal  year  shall  not 
exceed  the  lesser  of  amounts  reported  to 
FNS  as  reimbursed  to  school  food 
authorities  in  accordance  witfi 
§  210.5(d)(3)  or  the  total  calculated  by 
multiplying  the  number  of  free  and 
reduced  price  lunches  reported  in 
accordance  with  §  210.5(d)(l]  for  each 
month  of  service  during  the  fiscal  year 
by  the  applicable  national  average 
payment  rate  prescribed  by  FNS.  In 
accordance  with  section  11  of  the  Act, 
FNS  will  prescribe  annual  adjustments 
to  the  per  meal  national  average 
payment  rate  (general  cash  assistance) 
and  the  special  assistance  national 
average  payment  rates  (special  cash 
assistance)  which  are  effective  on  July  1 
of  each  year.  These  adjustments,  which 
reflect  changes  in  the  food  away  from 
home  series  of  the  Consumer  Price  Index 
for  all  Urban  Consumers,  are  annually 
announced  by  Notice  in  July  of  each 
year  in  the  Federal  Register.  FNS  will 
also  establish  maximum  per  meal  rates 
of  reimbursement  within  which  a  State 
may  vary  reimbursement  rates  to  school 
food  authorities.  These  maximum  rates 
of  reimbursement  are  established  at  the 
same  time  and  announced  in  the  same 
Notice  as  the  national  average  payment 
rates. 

(2)  Donated  food  assistance.  For  each 
school  year,  FNS  will  provide 
distributing  agencies  with  donated  foods 
for  lunches  served  under  the  National 
School  Lunch  Program  as  provided 
under  Part  250  of  this  chapter.  The  per 
lunch  value  of  donated  food  assistance 
is  adjusted  by  the  Secretary  annually  to 
reflect  changes  as  required  under 
section  6  of  the  Act.  These  adjustments, 
which  reflect  changes  in  the  Ih'ice  Index 
for  Foods  Used  in  Schools  and 
Institutions,  are  effective  on  July  1  of 
each  year  and  are  announced  by  Notice 
in  the  Federal  Register  in  July  of  each 
year. 

(c)  Assistance  for  the  Commodity 
School  Program.  FNS  will  make  special 
cash  assistance  available  to  each  State 
agency  for  lunches  served  in  commodity 
schools  in  the  same  manner  as  special 
cash  assistance  is  provided  in  thie 
National  School  Lunch  Program. 
Payment  of  such  amounts  to  State 
agencies  is  subject  to  the  reporting 
requirements  contained  in  §  210.5(d). 
FNS  will  provide  donated  food 
assistance  in  accordance  with  Part  250 
of  this  chapter.  Of  the  total  value  of 
donated  food  assistance  to  which  it  is 
entitled,  the  school  food  authority  may 


elect  to  receive  cash  payments  of  up  to  5 
cents  per  lunch  served  in  its  commodity 
school(s)  for  donated  foods  processing 
and  handling  expenses.  Such  expenses 
include  any  expenses  incurred  by  or  on 
behalf  of  a  commodity  school  for 
processing  or  other  aspects  of  the 
preparation,  delivery,  and  storage  of 
donated  foods.  The  school  food 
authority  may  have  all  or  part  of  these 
cash  payments  retained  by  the  State 
agency  for  use  on  its  behalf  for 
processing  and  handling  expenses  by 
the  Slate  agency  or  it  may  authorize  the 
State  agency  to  transfer  to  the 
distributing  agency  all  or  any  part  of 
these  payments  for  use  on  its  behalf  for 
these  expenses.  Payment  of  such 
amounts  to  State  agencies  is  subject  to 
the  reporting  requirements  contained  in 
§  210.5(d).  The  total  value  of  donated 
food  assistance  is  calculated  on  a  school 
year  basis  by  adding: 

(1)  The  appHcable  national  average 
payment  rate  (general  cash  assistance) 
prescribed  by  the  Secretary  for  the 
period  of  July  1  through  June  30 
multiplied  by  the  total  number  of 
lunches  served  during  the  school  year 
under  the  Commodity  School  Program; 
and 

(2)  The  national  per  lunch  average 
value  of  donated  foods  prescribed  by 
the  Secretary  for  the  period  of  July  1 
through  June  30  multiplied  by  the  total 
number  of  lunches  served  during  the 
school  year  under  the  Commodity 
School  Program. 

§  21{L5    Payment  process  to  States. 

(a)  Grant  award.  FNS  will  specify  the 
terms  and  conditions  of  the  State 
agency's  grant  in  a  grant  award 
document  and  will  generally  make 
payments  available  by  means  of  a  Letter 
of  Credit  issued  in  favor  of  the  State 
agency.  The  State  agency  shall  obtain 
funds  for  reimbursement  to  participating 
school  food  authorities  through 
procedures  established  by  FNS  in 
accordance  with  7  CFR  Part  3015.  State 
agencies  shall  hmit  requests  for  funds  to 
such  times  and  amounts  as  will  permit 
prompt  payment  of  claims  or  authorized 
advances.  The  State  agency  shall 
disburse  funds  received  from  such 
requests  without  delay  for  the  purpose 
for  which  drawn.  FNS  may,  at  its  option 
reimburse  a  State  agency  by  Treasury 
Check.  FNS  will  pay  by  Treasury  Check 
with  funds  available  in  settlement  of  a 
valid  claim  if  payment  for  that  claim 
cannot  be  made  within  the  grant 
closeout  period  specified  in  paragraph 
(d)  of  this  section. 

(b)  Cash-in-lieu  of  donated  foods.  All 
Federal  funds  to  be  paid  to  any  State  in 
place  of  donated  foods  will  be  made 
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available  as  provided  in  Part  240  of  this 
chapter. 

(c)  Recovery  of  funds.  FNS  will 
recover  any  Federal  funds  made 
available  to  the  State  agency  under  this 
part  which  are  in  excess  of  obligations 
reported  at  the  end  of  each  fiscal  year  in 
accordance  with  the  reconciliation 
procedures  specified  in  paragraph  (d)  of 
this  section.  Such  recoveries  shall  be 
reflected  by  a  related  adjustment  in  the 
State  agency's  Letter  of  Credit. 

(d)  Substantiation  and  reconciliation 
process.  Each  State  agency  shall 
maintain  Program  records  as  necessary 
to  support  the  reimbursement  payments 
made  to  school  food  authorities  under 

§  210.7  and  §  210.8  and  the  reports 
submitted  to  FNS  under  this  paragraph. 
The  State  agency  shall  ensure  such 
records  are  retained  for  a  period  of  3 
years  or  as  otherwise  specified  in 
§  210.23(c). 

(1)  Monthly  report.  Each  State  agency 
shall  submit  a  final  Report  of  School 
Program  Operations  (FNS-10)  to  FNS  for 
each  month.  The  final  reports  shall  be 
limited  to  claims  submitted  in 
accordance  with  S  210.8  and  shall  be 
postmarked  and/or  submitted  no  later 
than  90  days  following  th«  last  day  of 
the  month  covered  by  the  report.  States 
shall  not  receive  Program  funds  for  any 
month  for  which  the  final  report  is  not 
submitted  within  this  time  limit  unless 
FNS  grants  an  exception.  Upward 
adjustments  to  a  State's  report  shall  not 
be  made  after  90  days  from  the  month 
covered  by  the  report  unless  authorized 
by  FNS.  Downward  adjustments  to  a 
State's  report  shall  always  be  made 
regardless  of  when  it  is  determined  that 
such  adjustments  are  necessary.  FNS 
authorization  is  not  required  for 
downward  adjustments.  Any 
adjustments  to  a  State's  report  shall  be 
reported  to  FNS  in  accordance  with 
procedures  established  by  FNS. 

(2)  Quarterly  report  Each  State 
agency  shall  also  submit  to  FNS  a 
quarterly  Financial  Status  Report  (SF- 
269]  on  the  use  of  Program  funds.  Such 
reports  shall  be  postmarked  and/or 
submitted  no  later  than  30  days  after  the 
end  of  each  fiscal  year  quarter. 

(3)  End  of  year  report  Each  State 
agency  shall  submit  a  final  Financial 
Status  Report  (SF-269)  for  each  fiscal 
year.  This  final  fiscal  year  grant 
closeout  report  shall  be  postmarked 
and/or  submitted  to  FNS  within  120 
days  after  the  end  of  each  fiscal  year  or 
part  thereof  that  the  State  agency 
administered  the  Program.  Obligations 
shall  be  reported  only  for  the  fiscal  year 
in  which  they  occur.  FNS  will  not  be 
responsible  for  reimbursing  Program 
obligations  reported  later  than  120  days 
after  the  close  of  the  fiscal  year  in  which 


they  were  incurred.  Grant  closeout 
procedures  are  to  be  carried  out  in 
accordance  with  7  CFR  Part  3015. 

§  210.6    Use  of  Federal  funds. 

General.  State  agencies  shall  use 
Federal  funds  made  available  under  the 
Program  to  reimburse  or  make  advance 
payments  to  school  food  authorities  in 
connection  with  lunches  served  in 
accordance  with  the  provisions  of  this 
part;  except  that  with  the  approval  of 
FNS.  any  State  agency  may  reserve  an 
amount  up  to  one  percent  of  the  funds 
earned  in  any  fiscal  year  under  this  part 
for  use  in  carrying  out  special 
developmental  projects.  Advance 
payments  to  school  food  authorities  may 
be  made  at  such  times  and  in  such 
amounts  as  are  necessary  to  meet  the 
current  fiscal  obligations.  All  Federal 
funds  paid  to  any  State  in  place  of 
donated  foods  shall  be  used  as  provided 
in  Part  240  of  this  chapter. 

§  210.7    Reimbursement  for  sctioot  food 
auttwrities. 

(a)  General.  Reimbursement  payments 
to  finance  nonprofit  school  food  service 
operations  shall  be  made  only  to  school 
food  authorities  operating  under  a 
written  agreement  with  the  State 
agency.  Subject  to  the  provisions  of 
§  210.8(b],  such  payments  may  be  made 
for  lunches  served  in  accordance  with 
provisions  of  this  part  and  Part  245  in 
the  calendar  month  preceding  the 
calendar  month  in  which  the  agreement 
is  executed.  These  reimbursement 
payments  include  general  cash 
assistance  for  all  lunches  served  to 
children  under  the  National  School 
Lunch  Program  and  special  cash 
assistance  payments  for  free  or  reduced 
price  lunches  served  to  children 
determined  eligible  for  such  benefits 
under  the  National  School  Lunch  and 
Commodity  School  Programs.  The 
school  food  authority  shall  not  claim 
reimbursement  for  any  lunches 
produced  in  excess  of  the  one  lunch  per 
child  per  day  limitation  specified  under 
§  210.10(b).  Any  excess  lunches  that  are 
produced  may  be  served,  but  shall  not 
be  claimed  for  general  or  special  cash 
assistance  provided  under  S  2ia4.  Nor 
shall  any  school  food  authority  claim  or 
be  eligible  for  special  cash  assistance 
reimbursement  for  free  or  reduced  price 
lunches  in  excess  of  the  number  of 
children  approved  for  and  served  such 
lunches  in  each  school  food  authority. 
Approval  shall  be  in  accordance  with 
Part  245  of  this  chapter. 

(b)  Assignment  of  rates.  At  the 
beginning  of  each  school  year.  State 
agencies  shall  establish  the  per  meal 
rates  of  reimbursement  for  school  food 
authorities  participating  in  the  Program. 


These  rates  of  reimbursement  may  be 
assigned  at  levels  based  on  financial 
need;  except  that  the  rates  are  not  to 
exceed  the  maximum  rates  of 
reimbursement  established  by  the 
Secretary  under  §  210.4(b)  and  are  to 
permit  reimbursement  for  the  total 
number  of  lunches  in  the  State  from 
funds  available  under  §  210.4.  Within 
each  school  food  authority,  the  State 
agency  shall  assign  the  same  rate  of 
reimbursement  from  general  cash 
assistance  funds  for  all  lunches  served 
to  children  under  the  Program.  Assigned 
rates  of  reimbursement  may  be  changed 
at  any  time  by  the  State  agency, 
provided  that  notice  of  any  change  is 
given  to  the  school  food  authority.  The 
total  general  and  special  cash  assistance 
reimbursement  paid  to  any  school  food 
authority  for  lunches  served  to  children 
during  the  school  year  are  not  to  exceed 
the  sum  of  the  products  obtained  by 
multiplying  the  total  reported  number  of 
lunches,  by  type,  served  to  eligible 
children  during  the  school  year  by  the 
applicable  maximum  per  lunch 
reimbursements  prescribed  for  the 
school  year  for  each  type  of  lunch. 

§  210.8    Method  of  reimtxirsement 

(a)  Monthly  claims.  To  be  entitled  to 
reimbursement  under  this  part  each 
school  food  authority  shall  submit  to  the 
State  agency,  a  monthly  Claim  for 
Reimbursement,  as  described  in 
paragraph  (b)  of  this  section.  A  final 
Claim  for  Reimbursement  shall  be 
postmarked  or  submitted  to  the  State 
agency  not  later  than  60  days  following 
the  last  day  of  the  full  month  covered  by 
the  claim.  State  agencies  may  establish 
shorter  deadlines  at  their  discretion. 
Claims  not  postmarked  and/or 
submitted  within  60  days  shall  not  be 
paid  with  Program  funds  unless 
otherwise  authorized  by  FNS,  The  State 
agency  shall  promptly  take  corrective 
action  with  respect  to  any  Claim  for 
Reimbursement  as  determined 
necessary  through  its  claims  review 
process  or  otherwise.  In  taking  such 
corrective  action.  State  agencies  may 
make  adjustments  on  claims  filed  within 
the  60-day  deadline  if  such  adjustments 
are  completed  within  90  days  of  the  last 
day  of  the  claim  month  and  are  reflected 
in  the  final  Report  of  School  Program 
Operations  (FNS-10)  for  the  claim 
month  required  under  §  210.5(d). 
Upward  adjustments  in  Program  funds 
claimed  which  are  not  reflected  in  the 
final  FNS-10  for  the  claim  month  shall 
not  be  made  unless  authorized  by  FNS. 
Downward  adjustments  in  amounts 
claimed  shall  always  be  made,  without 
FNS  authorization,  regardless  of  when  it 
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is  determined  that  such  adjustments  are 
necessary. 

(b)  Content  of  claim.  The  Claim  for 
Reimbursement  shall  include  data  in 
sufficient  detail  to  justify  the 
reimbursement  claimed  and  to  enable 
the  State  agency  to  provide  the  Report 
of  School  Program  Operations  required 
under  %  210.5(d].  The  State  agency  may 
authorize  a  school  food  authority  to 
submit  a  consolidated  Claim  for 
Reimbursement  for  all  schools  under  its 
jurisdiction,  prov/yec/ fAo/  the  data  on 
each  school's  operations  required  in  this 
section  are  maintained  on  file  at  the 
local  office  of  the  school  food  authority, 
and  the  claim  separates  consolidated 
data  for  commodity  schools  from  data 
for  other  schools.  Unless  otherwise 
approved  by  F?«JS.  the  Claim  for 
Reimbursement  for  any  month  shall 
include  only  lunches  served  in  that 
month  except  if  the  first  or  last  month  of 
Program  operations  for  any  year 
contains  10  operating  days  or  less,  such 
month  may  be  combined  with  the  Claim 
for  Reimbursement  for  the  appropriate 
adjacent  month.  However,  Claims  for 
Reimbursement  may  not  combine 
operations  occurring  in  two  fiscal  years. 

(c)  Advance  funds.  The  State  agency 
may  advance  funds  available  for  the 
Program  to  a  school  food  authority  in  an 
amount  equal  to  the  amount  of 
reimbursement  estimated  to  be  needed 
for  one  month's  operation.  Following  the 
receipt  of  claims,  the  State  agency  shall 
make  adjustments,  as  necessary,  to 
ensure  that  the  total  amount  of 
payments  received  by  the  school  food 
authority  for  the  fiscal  year  does  not 
exceed  an  amount  equal  to  the  number 
of  lunches  by  reimbursement  type 
served  to  children  times  the  respective 
payment  rates  assigned  by  the  State  in 
accordance  with  §  210.7(b).  The  State 
agency  shall  recover  advances  of  funds 
to  any  school  food  authority  failing  to 
comply  with  the  60-day  claim 
submission  requirements  in  paragraph 
(a)  of  this  section. 

Subpart  C — Requirements  for  School 
Food  Authority  Participation 

§  210.9    Agreement  with  State  agency. 

(a)  Application.  An  official  of  a  school 
food  authority  shall  make  written 
application  to  the  State  agency  for  any 
school  in  which  it  desires  to  operate  the 
Program.  Applications  shall  provide  the 
State  agency  with  sufficient  information 
to  determine  eligibility.  The  school  food 
authority  shall  also  submit  for  approval 
a  Free  and  Reduced  Price  Policy 
Statement  in  accordance  with  Part  245 
of  this  chapter. 

(b)  Annual  agreement.  The  school 
food  authority  shall  annually  enter  into 


a  written  agreement  with  the  State 
agency.  The  State  agency  may  allow 
school  food  authorities  to  extend  by 
amendment  a  previous  year's  agreement 
in  lieu  of  taking  a  new  agreement 
annually  prov/rfec/  that  each  year  a 
current  written  agreement  is  on  file  at 
the  State  agency.  The  agreement  shall 
contain  a  statement  to  the  effect  that  the 
"School  Food  Authority  and 
participating  schools  under  its 
jurisdiction,  shall  comply  with  all 
provisions  of  7  CFR  Parts  210  and  245." 
This  agreement  shall  provide  that  each 
school  food  authority  shall,  with  respect 
to  participating  schools  under  its 
jurisdiction: 

(1)  Maintain  a  nonprofit  school  food 
service  and  observe  the  limitations  on 
the  use  of  nonprofit  school  food  service 
revenues  set  forth  in  §  210.14(a)  and  the 
limitations  on  any  competitive  school 
food  service  as  set  forth  in  §  210.11(b); 

(2)  Limit  its  net  cash  resources  to  an 
amount  that  does  not  exceed  3  months 
average  expenditures  for  its  nonprofit 
school  food  service  or  such  other 
amount  as  may  be  approved  in 
accordance  with  §  210.19(a); 

(3)  Maintain  a  financial  management 
system  as  prescribed  under  §  210.14(c); 

(4)  Comply  with  the  requirements  of 
the  Department's  regulations  regarding 
financial  management  (7  CFR  Part  3015); 

(5)  Serve  lunches,  during  the  lunch 
period,  which  meet  the  minimum 
requirements  prescribed  in  §  210.10; 

(6)  Price  the  lunch  as  a  unit; 

(7)  Serve  lunches  free  or  at  a  reduced 
price  to  all  children  who  are  determined 
by  the  school  food  authority  to  be 
eligible  for  such  meals  under  7  CFR  Part 
245; 

(8)  Claim  reimbursement  at  the 
assigned  rates  only  for  lunches  served  in 
accordance  with  the  agreement; 

(9)  Submit  Claims  for  Reimbursement 
in  accordance  with  §  210.8; 

(10)  Comply  with  the  requirements  of 
the  Department's  regulations  regarding 
nondiscrimination  (7  CFR  Parts  15. 15a. 
15b); 

(11)  Make  no  discrimination  against 
any  child  because  of  his  or  her  eligibility 
for  free  or  reduced  price  meals  in 
accordance  with  the  approved  Free  and 
Reduced  Price  Policy  Statement; 

(12)  Enter  into  an  agreement  to 
receive  donated  foods  as  required  by  7 
CFR  Part  250; 

(13)  Maintain,  in  the  storage, 
preparation  and  service  of  food,  proper 
sanitation  and  health  standards  in 
conformance  with  all  applicable  State 
and  local  laws  and  regulations; 

(14)  Accept  and  use.  in  as  large 
quantities  as  may  be  efficiently  utilized 
in  its  nonprofit  school  food  service,  such 


foods  as  may  be  offered  as  a  donation 
by  the  Department; 

(15)  Maintain  necessary  facilities  for 
storing,  preparing  and  serving  food; 

(16)  Upon  request,  make  all  accounts 
and  records  pertaining  to  its  school  food 
service  available  to  the  State  agency 
and  to  FNS.  for  audit  or  review,  at  a 
reasonable  time  and  place.  Such  records 
shall  be  retained  for  a  period  of  3  years 
after  the  date  of  the  final  Claim  for 
Reimbursement  for  the  fiscal  year  to 
which  they  pertain,  except  that  if  audit 
findings  have  not  been  resolved,  the 
records  shall  be  retained  beyond  the  3 
year  period  as  long  as  required  for 
resolution  of  the  issues  raised  by  the 
audit; 

(17)  Maintain  files  of  currently 
approved  and  denied  free  and  reduced 
price  applications,  respectively.  If 
applications  are  maintained  at  the 
school  food  authority  level,  they  shall  be 
readily  retrievable  by  school; 

(18)  Retain  the  individual  applications 
for  free  and  reduced  price  lunches 
submitted  by  families  for  a  period  of  3 
years  after  the  end  of  the  fiscal  year  to 
which  they  pertain  or  as  otherwise 
specified  under  paragraph  (b)(16)  of  this 
section. 

§  2 10. 1 0    Lunch  components  and 
quantities. 

(a)  Meal  pattern  definitions.  For  the 
purpose  of  this  section: 

(1)  "Infant  cereal"  means  any  iron- 
fortified  dry  cereal  especially 
formulated  and  generally  recognized  as 
cereal  for  infants  and  that  is  routinely 
mixed  with  formula  or  milk  prior  to 
consumption. 

(2)  "Infant  formula"  means  any  iron- 
fortified  formula  intended  for  dietary 
use  solely  as  a  food  for  normal,  healthy 
infants;  excluding  those  formulas 
specifically  formulated  for  infants  with 
inborn  errors  of  metabolism  or  digestive 
or  absorptive  problems.  Infant  formula, 
as  served,  must  be  in  liquid  state  at 
recommended  dilution. 

(b)  General.  School  food  authorities 
shall  ensure  that  participating  schools 
provide  nutritious  and  well-balanced 
lunches  to  children  in  accordance  with 
the  provisions  of  this  section.  The 
requirements  and  recommendations  of 
this  section  are  designed  so  that  the 
nutrients  of  the  lunch,  averaged  over  a 
period  of  time,  approximate  one-third  of 
the  Recommended  Dietary  Allowances 
for  children  of  each  age/grade  group  as 
specified  in  paragraph  (c)  of  this  section. 
School  food  authorities  shall  ensure  that 
each  lunch  is  priced  as  a  unit.  Except  as 
otherwise  provided  herein,  school  food 
authorities  shall  ensure  that  sufficient 
quantities  of  food  are  planned  and 
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produced  so  that  lunches  provided 
contain  all  the  required  food  items  in  at 
least  the  amounts  indicated  in  the  table 
presented  under  paragraph  (c)  of  this 
section.  School  food  authorities  shall 
ensure  that  lunches  are  planned  and 
produced  on  the  basis  of  participation 
trends,  with  the  objective  of  providing 
one  reimbursable  lunch  per  child  per 
day.  Production  and  participation 
records  shall  be  maintained  to 
demonstrate  positive  action  toward 
providing  one  reimbursable  lunch  per 
child  per  day.  Any  excess  lunches  that 
are  produced  may  be  served,  but  shall 
not  be  claimed  for  general  or  special 
cash  assistance  provided  under  §  210.4. 


(c)  Minimum  required  lunch 
quantities.  Schools  that  are  able  to 
provide  quantities  of  food  to  children 
solely  on  the  basis  of  their  ages  or  grade 
level  should  do  so.  Schools  that  cannot 
serve  children  on  the  basis  of  age  or 
grade  level  shall  provide  all  school  age 
children  Group  IV  portions  as  specified 
in  the  table  presented  in  this  paragraph. 
Schools  serving  children  on  the  basis  of 
age  or  grade  level  shall  plan  and 
produce  sufficient  quantities  of  food  to 
provide  Groups  I-IV  no  less  than  the 
amounts  specified  for  those  children  in 
the  table  presented  in  this  paragraph, 
and  sufficient  quantities  of  food  to 
provide  Group  V  no  less  than  the 


specified  amounts  for  Group  IV.  It  is 
recommended  that  such  schools  plan 
and  produce  sufficient  quantities  of  food 
to  provide  Group  V  children  the  larger 
amounts  specified  in  the  table.  Schools 
that  provide  increased  portion  sizes  for 
Group  V  may  comply  with  children's 
requests  for  smaller  portion  sizes  of  the 
food  items;  however,  schools  shall  plan 
and  produce  sufficient  quantities  of  food 
to  at  least  provide  the  serving  sizes 
required  for  Group  IV.  Schools  shall 
ensure  that  lunches  are  served  with  the 
objective  of  providing  the  per  lunch 
minimums  for  each  age  and  grade  level 
as  specified  in  the  following  table: 


School  Lunch  Pattern— Per  Lunch  Minimums 


Food  Components  and  Food  Kems 


Minimum  Quantities 


Milk  (as  a  (average):  Fluid  wtK>le  milk  and  fluid 
unflavored  lowfat  milk,  skim  milk  or  txittefmilk 
cTHJst  be  ottered  (Flavored  fluid  milk  optional). 

Meat  or  Meat  Alternate  (quantity  of  the  edible 
portion  as  served): 
Lean  ineat,  pouttry,  or  fish — 

Large  egg ~ — 

Cooked  dry  t>eans  or  peas 

Peanut  butler  or  other  nut  or  seed  butters... 
Tt>e  folkjwing  may  t)e  used  to  meet  no 
more  than  50%  of  the  requirement  and 
must  be  used  in  combination  with  any  of 
ttie  above: 
Peanuts,  soynuts,  tree  riuts,  or  seeds. 
as  listed  in  program  guktarK»,  or  an 
equivalent  quantity  of  any  combina- 
tion of  the  above  meat/ meat  alter- 
nate (loz.  of  nuts/seeds  =  loz.  of 
cooked  lean  meat,  poultry,  or  fish. 
Vegetable  or  Fmtt:  2  or  more  servings  of  vege- 

tatiles  or  fruits  or  both. 
Bread  or  Bread  Alternate  (Servings  per  week): 
Must  be  enrictied  or  wtwle  grain.  A  serving  is 
a  slice  of  txead  or  an  equivalent  serving  of 
biscuits,  rolls,  etc.,  or  "i*  cup  of  cooked  rice, 
macaroni,  noodles,  other  pasta  products  or 
cereal  grains. 


Group  I,  age  1-2 
(Preschool) 


Group  II.  age  3-4 
(Preschool) 


V«  cup  (6  fl  02  ). 


1  oz 

1  oz 

V, 

Vt  cup.. 

2  Tbsp.. 


Group  III,  age  5-8 
(K-3) 


%  cup  (6  fl.  oz.).. 


V4oz.=50%. 


Vi  cup. 


5  per  week- 
minimum  of  Vi 
day. 


1V4  0Z.. 

iVkoz.. 

% 

%  cup.. 
3  Tbsp.. 


Vi  pint  (8  fl.  OZ.) Vi  pint  (8  fl.  oz.) 


Group  IV,  age  9  and 
older  (4-12) 


H4  0Z.. 
1V4  0Z.. 

% 

%  cup.. 
3  Tbsp.. 


%oz.=50%. 


V4  cup. 


8  per  week — 
rrtinimum  of  1  per 
day. 


2oz 

2oz 

1 

Mz  cup.. 
4  Tbsp.. 


Recommended 

quantities:  Group  V. 

12  years  and  older  (7- 

12) 


%oz.  =  50% 1  oz.  =  50% 


Vt  cup 

8  per  week — 
minimum  ot  1  per 
day. 


%  cup 

8  per  week— 
mirwiium  of  1  per 
day. 


Vi  pint  (8  fl  oz  ) 


3oz. 
3oz. 

1V4 

%  cup 
6  Tbsp. 


1V4oz.  =  50% 


Hcup. 

10  per  week — 
mintmum  of  1  per 
day. 


(d)  Lunch  components.  This  section 
speciHes  the  basic  food  components  of 
the  school  lunch  pattern  which  shall  be 
served  as  food  items  in  quantities 
specified  in  paragraph  (c)  of  this  section. 

(1)  Milk.  Schools  shall  offer  students 
fluid  whole  milk  and  at  least  one  of  the 
following: 

(i)  Fluid  unflavored  milk  containing 
two  percent  or  less  milk  fats; 

(ii)  Fluid  unflavored  skim  milk:  or 

[iii)  Buttermilk. 
All  milk  served  shall  be  pasteurized 
fluid  types  of  milk  which  meet  State  and 
local  standards  for  such  milk;  except 
that,  in  the  meal  pattern  for  infants 
under  1  year  of  age,  the  milk  shall  be 
unflavored  types  of  whole  fluid  milk  or 


an  equivalent  quantity  of  reconstituted 
evaporated  milk  which  meets  such 
standards.  All  milk  shall  contain 
vitamins  A  and  D  at  levels  specified  by 
the  Food  and  Drug  Administration  and 
consistent  with  State  and  local 
standards  for  such  milk.  School  food 
authorities  that  served  %  cup  (6  fluid 
ounces)  of  milk  to  Group  III  children 
prior  to  May  1, 1980,  may  continue  to  do 
so.  Such  school  food  auOiorities  shall 
retain  documentation  of  the  date  on 
which  they  began  such  service  and  the 
reasons  for  adopting  this  portion  size. 

(2)  Meat  or  meat  alternate.  The 
quantity  of  meat  or  meal  alternate  shall 
be  the  quantity  of  the  edible  portion  as 
served.  When  the  school  determines 


that  the  portion  size  of  a  meat  alternate 
is  excessive,  it  shall  reduce  the  portion 
size  of  that  particular  meat  alternate 
and  supplement  it  with  another  ijaeat/ 
meat  alternate  to  meet  the  full  \,_ 
requirement.  To  be  counted  as  meeting 
the  requirement,  the  meat  or  meat 
alternate  shall  be  served  in  a  main  dish 
or  in  a  main  dish  and  only  one  other 
menu  item.  The  Department 
recommends  that  if  schools  do  not  offer 
children  choices  of  meat  or  meat 
alternates  each  day,  they  serve  no  one 
meat  alternate  or  form  of  meat  (e.g.. 
ground,  diced,  pieces)  more  than  three 
times  in  a  single  week. 

(i)  Vegetable  protein  products,  cheese 
alternate  products,  and  enriched 
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macaroni  with  fortified  protein  defined 
in  Appendix  A  may  be  used  to  meet  part 
of  the  meat  or  meat  alternate 
requirement  when  used  as  specified  in 
Appendix  A.  An  enriched  macaroni 
product  with  fortified  protein  as  defined 
in  Appendix  A  may  be  used  as  part  of  a 
meat  alternate  or  as  a  bread  alternate, 
but  not  as  both  food  components  in  the 
same  meal. 

(ii)  Nuts  and  seeds  and  their  butters 
listed  in  program  guidance  are 
nutritionally  comparable  to  meat  or 
other  meat  alternates  based  on 
available  nutritional  data.  Acorns, 
chestnuts,  and  coconuts  shall  not  be 
used  as  meat  alternates  due  to  their  low 
protein  and  iron  content.  Nut  and  seed 
meals  or  flours  shall  not  be  used  as  a 
meat  alternate  except  as  defined  in  this 
part  under  Appendix  A:  Alternate  Foods 
for  Meals.  As  noted  in  the  School  Lunch 
Pattern  table  of  this  section,  nuts  or 
seeds  may  be  used  to  meet  no  more  than 
one-half  of  the  meat/meat  alternate 
requirement.  Therefore,  nuts  and  seeds 
must  be  used  in  the  meal  with  another 
meat/meat  alternate  to  fulfill  the 
requirement. 

(3)  Vegetable  or  fruit.  Full  strength 
vegetable  or  fruit  juice  may  be  counted 
to  meet  not  more  than  one-half  of  the 
vegetable/fruit  requirement.  Cooked  dry 
beans  or  peas  may  be  used  as  a  meat 
alternate  or  as  a  vegetable,  but  not  as 
both  food  components  in  the  same  meal. 

(4)  Bread  or  bread  alternate,  (i)  All 
breads  or  bread  alternates  such  as 
bread,  biscuits,  muffins  or  rice, 
macaroni,  noodles,  other  pastas  or 
cereal  grains  such  as  bulgur  or  com 
grits,  shall  be  enriched  or  whole  grain  or 
made  with  enriched  or  whole  grain  meal 
or  flour. 

(ii)  Unlike  the  other  component 
requirements,  the  bread  requirement  is 
based  on  minimum  daily  servings  and 
total  servings  per  week.  Schools  shall 
serve  daily  at  least  one-half  serving  of 
bread  or  bread  alternate  to  children  in 
Group  I  and  at  least  one  serving  to 
children  in  Groups  II-V.  Schools  which 
serve  lunch  at  least  5  days  a  week  shall 
serve  a  total  of  at  least  five  servings  of 
bread  or  bread  alternate  to  children  in 
Group  I  and  eight  servings  per  week  to 
children  in  Groups  II-V.  Schools  serving 
lunch  6  or  7  days  per  week  should 
increase  the  weekly  quantity  by 
approximately  20  percent  (Vs)  for  each 
additional  day.  When  schools  operate 
less  than  5  days  per  week,  they  may 
decrease  the  weekly  quantity  by 
approximately  20  percent  ( Vs)  for  each 
day  less  than  five.  The  servings  for 
biscuits,  rolls,  muffins,  and  other  bread 
alternates  are  specified  in  the  Food 
Buying  Guide  for  Child  Nutrition 
Programs  (PA  1331),  an  FNS  publication. 


(e)  Offer  versus  serve.  Each  school 
shall  offer  its  students  all  five  required 
food  items  as  set  forth  in  the  table 
presented  under  paragraph  (c).  Senior 
high  students  shall  be  permitted  to 
decline  up  to  two  of  the  five  required 
food  items.  At  the  discretion  of  the 
school  food  authority,  students  below 
the  senior  high  level  may  be  permitted 
to  decline  one  or  two  of  the  required  five 
food  items.  The  price  of  a  reimbursable 
lunch  shall  not  be  affected  if  a  student 
declines  food  items  or  accepts  smaller 
portions.  State  educational  agencies 
shall  define  "senior  high." 

(f)  Choice.  To  provide  variety  and  to 
encourage  consumption  and 
participation,  schools  should,  whenever 
possible,  provide  a  selection  of  foods 
and  types  of  milk  from  which  children 
may  make  choices.  When  a  school  offers 
a  selection  of  more  than  one  type  of 
lunch  or  when  it  offers  a  variety  of  foods 
and  milk  for  choice  within  the  required 
lunch  pattern,  the  school  shall  offer  all 
children  the  same  selection  regardless  of 
whether  the  children  are  eligible  for  free 
or  reduced  price  lunches  or  pay  the 
school  food  authority  designated  full 
price.  The  school  may  establish  different 
unit  prices  for  each  type  of  lunch  served 
provided  that  the  benefits  made 
available  to  children  eligible  for  free  or 
reduced  price  lunches  are  not  affected. 

(g)  Lunch  period.  At  or  about  mid-day 
schools  shall  serve  lunches  which  meet 
the  requirements  of  this  part  during  a 
period  designated  as  the  lunch  period  by 
the  school  food  authority.  Such  lunch 
periods  shall  occur  between  10:00  a.m. 
and  2:00  p.m.,  unless  otherwise 
exempted  by  FNS.  With  State  approval, 
schools  that  serve  children  1-5  years  old 
are  encouraged  to  divide  the  service  of 
the  specified  quantities  and  food  items 
into  two  distinct  service  periods.  Such 
schools  may  divide  the  quantities  and/ 
or  food  items  between  these  service 
periods  in  any  combination  that  they 
choose. 

(h)  Infant  lunch  pattern.  Infants  under 
1  year  of  age  shall  be  served  an  infant 
lunch  as  specified  in  this  paragraph 
when  they  participate  in  the  Program. 
Foods  within  the  infant  lunch  pattern 
shall  be  of  texture  and  consistency 
appropriate  for  the  particular  age  group 
being  served,  and  shall  be  served  to  the 
infant  during  a  span  of  time  consistent 
with  the  infant's  eating  habits.  For 
infants  4  through  7  months  of  age.  solid 
foods  are  optional  and  should  be 
introduced  only  when  the  infant  is 
developmentally  ready.  Whenever 
possible  the  school  should  consult  with 
the  infant's  parent  in  making  the 
decision  to  introduce  solid  foods.  Solid 
foods  should  be  introduced  one  at  a  time 
on  a  gradual  basis  with  the  intent  of 


ensuring  health  and  nutritional  well- 
being.  For  infants  8  through  11  months  of 
age,  the  total  amount  of  food  authorized 
in  the  meal  patterns  set  forth  below 
must  be  provided  in  order  to  qualify  for 
reimbursement.  Additional  foods  may 
be  served  to  infants  4  months  of  age  and 
older  with  the  intent  of  improving  their 
overall  nutrition.  Breast  milk,  provided 
by  the  infant's  mother  may  be  served  in 
place  of  infant  formula  from  birth 
through  11  months  of  age.  However, 
meals  containing  only  breast  milk  do  not 
qualify  for  reimbursement.  Meals 
containing  breast  milk  served  to  infants 
4  months  of  age  or  older  may  be  claimed 
for  reimbursement  when  the  other 
required  meal  component  or 
components  are  supplied  by  the  school. 
Although  it  is  recommended  that  either 
breast  milk  or  iron-fortified  infant 
formula  be  served  for  the  entire  first 
year,  whole  milk  may  be  served 
beginning  at  8  months  of  age  as  long  as 
infants  are  consuming  one-third  of  their 
calories  as  a  balanced  mixture  of  cereal, 
fruits,  vegetables,  and  other  foods  in 
order  to  ensure  adequate  sources  of  iron 
and  vitamin  C.  The  infant  lunch  pattern 
shall  contain,  as  a  minimum,  each  of  the 
following  components  in  the  amounts 
indicated  for  the  appropriate  age  group: 

(1)  Birth  through  3  months — 4  to  6  fluid 
ounces  of  iron-fortified  infant  formula. 

(2)  4  through  7  months — (i)  4  to  8  fluid 
ounces  oHron-fortified  infant  formula: 
(ii)  0  to  3  tablespoons  of  iron-fortified 
dry  infant  cereal  (optional);  and  (iii)  0  to 
3  tablespoons  of  fruit  or  vegetable  of 
appropriate  consistency  or  a 
combination  of  both  (optional). 

(3)  8  through  11  months — (i)  6  to  8 
fluid  ounces  of  iron-fortified  infant 
formula  or  6  to  8  fiuid  ounces  of  whole 
milk;  (ii)  2  to  4  tablespoons  of  iron- 
fortified  dry  infant  cereal  and/or  1  to  4 
tablespoons  meat,  fish,  poultry,  egg  yolk, 
or  cooked  dry  beans  or  peas,  or  Vi  to  2 
ounces  (weight)  of  cheese  or  1  to  4 
ounces  (weight  or  volume)  of  cottage 
cheese,  cheese  food  or  cheese  spread  of 
appropriate  consistency:  and  (iii)  1  to  4 
tablespoons  of  fruit  or  vegetable  of 
appropriate  consistency  or  a 
combination  of  both. 

(i)  Exceptions.  Lunches  claimed  for 
reimbursement  shall  meet  the  school 
lunch  pattern  requirements  specified  in 
paragraphs  (c)  and  (d)  of  this  section. 
However,  lunches  served  which 
accommodate  the  exceptions  and 
variations  authorized  under  this 
paragraph  are  also  reimbursable. 
Exceptions  and  variations  are  restricted 
to  the  following: 

(1)  Medical  or  dietary  needs.  Schools 
shall  make  substitutions  in  foods  listed 
in  this  section  for  students  who  are 
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considered  handicapped  under  7  CFR 
Part  15b  and  whose  handicap  restricts 
their  diet.  Schools  may  also  make 
substitutions  for  nonhandicapped 
students  who  are  unable  to  consume  the 
regular  lunch  because  of  medical  or 
other  special  dietary  needs. 
Substitutions  shall  be  made  on  a  case  by 
case  basis  only  when  supported  by  a 
statement  of  the  need  for  substitutions 
that  includes  recommended  alternate 
foods,  unless  otherwise  exempted  by 
FNS.  Such  statement  shall,  in  the  case  of 
a  handicapped  student,  be  signed  by  a 
physician  or,  in  the  case  of  a 
nonhandicapped  student,  by  a 
recognized  medical  authority. 

(2)  Ethnic,  religious  or  economic 
variations.  FNS  may  approve  variations 
in  the  food  components  of  the  lunch  on 
an  experimental  or  on  a  continuing  basis 
in  any  school  where  there  is  evidence 
that  such  variations  are  nutritionally 
sound  and  are  necessary  to  meet  ethnic, 
religious,  or  economic  needs. 

(3)  Foreign  meal  patterns.  Schools  in 
American  Samoa,  Puerto  Rico  and  the 
Virgin  Islands  may  serve  a  starchy 
vegetable  such  as  yams,  plantains,  or 
sweet  potatoes  to  meet  the  bread  or 
bread  alternate  requirement.  For  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  FNS  has  established  a  meal 
pattern  which  is  consistent  with  local 
food  consumption  patterns  and  which, 
given  available  food  supplies  and  food 
service  equipment  and  facilities, 
provides  optimum  nutrition  consistent 
with  sound  dietary  habits  for 
participating  children.  The  State  agency 
shall  attach  to  and  make  a  part  of  the 
written  agreement  required  under 

§  210.9,  the  requirements  of  that  pattern. 

(4)  Natural  disaster.  In  the  event  of  a 
natural  disaster  or  other  catastrophe, 
FNS  may  temporarily  allow  schools  to 
serve  lunches  for  reimbursement  that  do 
not  meet  requirements  of  this  section. 

(5)  Insufficient  milk  supply.  The 
inability  of  a  school  to  obtain  a  supply 
of  milk  shall  not  bar  it  from 
participation  in  the  Program  and  is  to  be 
resolved  as  follows: 

(i)  If  emergency  conditions 
temporarily  prevent  a  school  that 
normally  has  a  supply  of  fluid  milk  from 
obtaining  delivery  of  such  milk,  the 
State  agency  may  approve  the  service  of 
lunches  during  the  emergency  period 
with  an  available  alternate  form  of  milk 
or  without  milk. 

(ii)  If  a  school  is  unable  to  obtain  a 
supply  of  fluid  whole  milk  and  fluid 
unflavored  milk  containing  two  percent 
or  less  milk  fats  on  a  continuing  basis, 
the  State  agency  may  approve  the 
service  of  either  fluid  whole  milk  or  fluid 
unflavored  milk  containing  two  percent 
or  less  milk  fats.  The  Department 


recommends  that  the  State  agency 
approve  for  service  the  available  fluid 
milk  with  the  lowest  fat  and  sugar 
content.  In  Alaska,  Hawaii,  American 
Samoa,  Guam,  Puerto  Rico,  the 
Commonwealth  of  the  Northern 
Marianas,  and  the  Virgin  Islands,  if  a 
sufficient  supply  of  fluid  milk  cannot  be 
obtained,  "milk"  shall  include 
reconstituted  or  recombined  milk,  or  as 
otherwise  provided  under  written 
exception  by  FNS. 

(iii)  If  a  school  is  unable  to  obtain  a 
supply  of  any  type  of  fluid  milk  on  a 
continuing  basis,  the  State  agency  may 
approve  the  service  of  lunches  without 
milk  if  the  school  uses  an  equivalent 
amount  of  canned,  whole  or  nonfat  dry 
milk  in  the  preparation  of  the  lunch. 

§  210.1 1    Competitive  food  services. 

(a)  Definitions.  For  the  purpose  of  this 
section: 

(1)  "Competitive  foods"  means  any 
foods  sold  in  competition  with  the 
Program  to  children  in  food  service 
areas  during  the  lunch  periods. 

(2)  "Food  of  minimal  nutritional 
value"  means:  (i)  In  the  case  of 
artificially  sweetened  foods,  a  food 
which  provides  less  than  five  percent  of 
the  United  States  Recommended  Dietary 
Allowances  (USRDA)  for  each  of  eight 
specified  nutrients  per  serving;  and  (ii) 
in  the  case  of  all  other  foods,  a  food 
which  provides  less  than  five  percent  of 
the  USRDA  for  each  of  eight  specified 
nutrients  per  100  calories  and  less  than 
five  percent  of  the  USRDA  for  each  of 
eight  specified  nutrients  per  serving.  The 
eight  nutrients  to  be  assessed  for  this 
purpose  are — protein,  vitamin  A, 
vitamin  C,  niacin,  riboflavin,  thiamine, 
calcium,  and  iron.  All  categories  of  food 
of  minimal  nutritional  value  and 
petitioning  requirements  for  changing 
the  categories  are  listed  in  Appendix  B 
of  this  part. 

(b)  General.  State  agencies  and  school 
food  authorities  shall  establish  such 
rules  or  regulations  as  are  necessary  to 
control  the  sale  of  foods  in  competition 
with  lunches  served  under  the  Program. 
Such  rules  or  regulations  shall  prohibit 
the  sale  of  foods  of  minimal  nutritional 
value,  as  listed  in  Appendix  B  of  this 
part,  in  the  food  service  areas  during  the 
lunch  periods.  The  sale  of  other 
competitive  foods  may,  at  the  discretion 
of  the  State  agency  and  school  food 
authority,  be  allowed  in  the  food  service 
area  during  the  lunch  period  only  if  all 
income  from  the  sale  of  such  foods 
accrues  to  the  benefit  of  the  nonprofit 
school  food  service  or  the  school  or 
student  organizations  approved  by  the 
school.  State  agencies  and  school  food 
authorities  may  impose  additional 
restrictions  on  the  sale  of  and  income 


from  all  foods  sold  at  any  time 
throughout  schools  participating  in  the 
Program. 

§  210.12    Student,  parent  and  community 
involvement 

(a)  General.  School  food  authorities 
shall  promote  activities  to  involve 
students  and  parents  in  the  Program. 
Such  activities  may  include  menu 
planning,  enhancement  of  the  eating 
environment.  Program  promotion,  and 
related  student-community  support 
activities.  School  food  authorities  are 
encouraged  to  use  the  school  food 
service  program  to  teach  students  about 
good  nutrition  practices  and  to  involve 
the  school  faculty  and  the  general 
community  in  activities  to  enhance  the 
Program. 

(b)  Food  service  management 
companies.  School  food  authorities 
contracting  with  a  food  service 
management  company  shall  comply 
with  the  provisions  of  S  210.16(a) 
regarding  the  establishment  of  an 
advisory  board  of  parents,  teachers  and 
students. 

(c)  Residential  child  care  institutions. 
Residential  child  care  institutions  shall 
comply  with  the  provisions  of  this 
section,  to  the  extent  possible. 

§  210.13    Facilities  management 

(a)  Health  standards.  The  school  food 
authority  shall  ensure  that  food  storage, 
preparation  and  service  is  in  accordance 
with  the  sanitation  and  health  standards 
established  under  State  and  local  law 
and  regulations. 

(b)  Storage.  The  school  food  authority 
shall  ensure  that  the  necessar>'  facilities 
for  storage,  preparation  and  service  of 
food  are  maintained.  Facilities  for  the 
handling,  storage,  and  distribution  of 
purchased  and  donated  foods  shall  be 
such  as  to  properly  safeguard  against 
theft,  spoilage  and  other  loss. 

§  210.14    Resource  management 

(a)  Nonprofit  school  food  service. 
School  food  authorities  shall  maintain  a 
nonprofit  school  food  service.  Revenues 
received  by  the  nonprofit  school  food 
service  are  to  be  used  only  for  the 
operation  or  improvement  of  such  food 
service,  except  that,  such  revenues  shall 
not  be  used  to  purchase  land  or 
buildings,  unless  otherwise  approved  by 
FNS,  or  to  construct  buildings. 
Expenditures  of  nonprofit  school  food 
service  revenues  shall  be  in  accordance 
with  the  financial  management  system 
established  by  the  State  agency  under 
§  210.19(a)  of  this  part.  School  food 
authorities  may  use  facilities, 
equipment,  and  personnel  supported 
with  nonprofit  school  food  revenues  to 


29156  Federal  Register  /  Vol.  53.  No.  148  /  Tuesday.  August  2.  1988  /  Rules  and  Regulations 


support  a  nonprofit  nutrition  program  for 
the  elderly,  including  a  program  funded 
under  the  Older  Americans  Act  of  1965 
[42  v. S.C.  3001  etseq.). 

[h]  Net  cash  resources.  The  school 
food  authority  shall  limit  its  net  cash 
resources  to  an  amount  that  does  not 
exceed  3  months  average  expenditures 
for  its  nonprofit  school  food  service  or 
such  other  amount  as  may  be  approved 
by  the  State  agency  in  accordance  with 
§  210.ig(a]. 

(c)  Financial  management  system. 
The  school  food  authority  shall  maintain 
a  financial  management  system  in 
accordance  with  §  210.19(a)  of  this  part. 
School  food  authorities  shall  keep 
records  for  the  nonprofit  school  food 
service  cited  in  paragraph  (a)  of  this 
section  separate  from  records  for  any 
other  food  service  which  may  be 
operated  by  the  school  food  authority. 

(d)  Use  of  donated  foods.  The  school 
food  authority  shall  enter  into  an 
agreement  with  the  distributing  agency 
to  receive  donated  foods  as  required  by 
Part  250  of  this  chapter.  In  addition,  the 
school  food  authority  shall  accept  and 
use,  in  as  large  quantities  as  may  be 
efficiently  utilized  in  its  nonprofit  school 
food  service,  such  foods  as  may  be 
offered  as  a  donation  by  the 
Department. 

§  2 10. 1 5    Reporting  and  recordkeeping. 

(a)  Reporting  summary.  Participating 
school  food  authorities  are  required  to 
submit  forms  and  reports  to  the  State 
agency  or  the  distributing  agency,  as 
appropriate,  to  demonstrate  compliance 
with  Program  requirements.  These 
reports  include,  but  are  not  limited  to: 

(1)  A  Claim  for  Reimbursement  as 
specified  by  the  State  agency  in 
accordance  with  §  210.8; 

(2)  An  application  and  agreement  for 
Program  operations  between  the  school 
food  authority  and  the  State  agency,  and 
a  Free  and  Reduced  Price  Policy 
Statement  as  required  under  S  210.9; 

(3)  Documentation  of  corrective  action 
taken  for  any  program  deficiency  found 
on  any  review/audit  as  required  under 

§  210.18(k); 

(4)  A  formal  corrective  action  plan 
whenever  AIMS  performance  standard 
violations  in  excees  of  error  tolerances 
are  disclosed  on  either  a  first  or  second 
review  as  specified  under  S  210.18{i); 

(5)  A  written  response  to  AIMS  audit 
findings  under  S  210.18(k); 

(8)  A  commodity  school's  preference 
whether  to  receive  part  of  its  donated 
food  allocation  in  cash  for  processing 
and  handling  of  donated  foods  as 
required  imder  S  210.19(b); 

(7)  A  written  response  to  audit 
findings  pertaining  to  the  school  food 


authority's  operation  as  required  under 
§  210.22;  and 

(8)  Information  on  civil  rights 
complaints,  if  any,  and  their  resolution 
as  required  under  S  210.23. 

(b)  Recordkeeping  summary.  In  order 
to  participate  in  the  Program,  a  school 
food  authority  shall  maintain  records  to 
demonstrate  compliance  with  Program 
requirements.  These  records  include  but 
are  not  limited  to: 

(1)  Documentation  of  participation 
data  by  school  in  support  of  the  Claim 
for  Reimbursement,  as  required  imder 
§  210.8(b); 

(2)  Production  and  participation 
records  to  demonstrate  positive  action 
toward  providing  one  lunch  per  child  per 
day  as  required  under  \  210.10(b); 

(3)  Records  of  revenues  and 
expenditures  to  demonstrate  that  the 
food  service  is  being  operated  on  a 
nonprofit  basis,  as  required  under 

S  210.14(a)  including  net  cash  resources, 
or  the  information  necessary  for  the 
State  to  compute  net  cash  resources 
through  a  review  or  audit  as  specified 
under  §  210.18(b);  and 

(4)  Currently  approved  and  denied 
applications  for  free  and  reduced  price 
lunches  and  a  description  of  the 
verification  activities,  as  required  under 
7  CFR  Part  245. 

§210.16    Food  service  management 
companies. 

(a)  General.  Any  school  food 
authority  (including  a  State  agency 
acting  in  the  capacity  of  a  school  food 
authority)  may  contract  with  a  food 
service  management  company  to 
manage  its  food  service  operation  in  one 
or  more  of  its  schools.  However,  no 
school  or  school  food  authority  may 
contract  with  a  food  service 
management  company  to  operate  an  a  la 
carte  food  service  unless  the  company 
agrees  to  offer  free,  reduced  price  and 
paid  reimbursable  lunches  to  all  eligible 
children.  Any  school  food  authority  that 
employs  a  food  service  management 
company  in  the  operation  of  its 
nonprofit  school  food  service  shall: 

(1)  Adhere  to  the  procurement 
standards  specified  in  S  210.21  when 
contracting  with  the  food  service 
management  company; 

(2)  Ensure  that  the  food  service 
operation  is  in  conformance  with  the 
school  food  authority's  agreement  under 
the  Program; 

(3)  Monitor  the  food  service  operation 
through  periodic  on-site  visits; 

(4)  Retain  control  of  the  quality, 
extent,  and  general  nature  of  its  food 
service,  and  the  prices  to  be  charged  the 
children  for  meals; 

(5)  Retain  signature  authority  on  the 
State  agency-school  food  authority 


agreement,  free  and  reduced  price  policy 
statement  and  claims; 

(6)  Ensure  that  all  federally  donated 
foods  received  by  the  school  food 
authority  and  made  available  to  the 
food  service  management  company 
accrue  only  to  the  l)enefit  of  the  school 
food  authority's  nonprofit  school  food 
service  and  are  fully  utilized  therein; 

(7)  Maintain  applicable  health 
certification  and  assure  that  all  State 
and  local  regulations  are  being  met  by  a 
food  service  management  company 
preparing  or  serving  meals  at  a  school 
food  authority  facility;  and 

(8)  Establish  an  advisory  board 
composed  of  parents,  teachers,  and 
students  to  assist  in  menu  planning. 

(b)  Invitation  to  bid.  In  addition  to 
adhering  to  the  procurement  standards 
under  S  210.21.  school  food  authorities 
contracting  with  food  service 
management  companies  shall  ensure 
that: 

(1)  The  invitation  to  bid  or  request  for 
proposal  contains  a  21-day  cycle  menu 
to  be  used  as  a  standard  for  the  purpose 
of  basing  bids  or  estimating  average 
cost  per  meal.  If  a  school  food  authority 
has  no  capability  to  prepare  a  cycle 
menu,  it  may.  with  State  agency 
approval,  request  that  a  21-day  cycle 
menu  be  developed  and  submitted  by 
each  food  service  management  company 
which  intends  to  submit  a  bid  or 
proposal  to  the  school  food  authority. 
The  food  service  management  company 
must  adhere  to  the  cycle  for  the  first  21 
days  of  meal  service.  Changes  thereafter 
may  be  made  with  the  approval  of  the 
school  food  authority. 

(2)  Any  invitation  to  bid  or  request  for 
proposal  indicate  that  nonperformance 
subjects  the  food  service  management 
company  to  specified  sanctions  in 
instances  where  the  food  service 
management  company  violates  or 
breaches  contract  terms.  The  school 
food  authority  shall  indicate  these 
sanctions  in  accordance  with  the 
procurement  provisions  stated  in 

S  210.21. 

(c)  Contracts.  Contracts  that  permit  all 
income  and  expenses  to  accrue  to  the 
food  service  management  company  and 
"cost-plus-a-percentage-of-cost"  and 
"cost-plus-a-percentage-of-income" 
contracts  are  prohibited.  Contracts  that 
provide  for  fixed  fees  such  as  those  that 
provide  for  management  fees 
established  on  a  per  meal  basis  are 
allowed.  Contractual  agreements  with 
food  service  management  companies 
shall  include  provisions  which  ensure 
that  the  requirements  of  this  section  are 
met.  Such  agreements  shall  also  include 
the  following: 
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(1)  The  food  service  management 
company  shall  maintain  such  records  as 
the  school  food  authority  will  need  to 
support  its  Claim  for  Reimbursement 
under  this  part,  and  shall,  at  a  minimum, 
report  claim  information  to  the  school 
food  authority  promptly  at  the  end  of 
each  month.  Such  records  shall  be  made 
available  to  the  school  food  authority, 
upon  request,  and  shall  be  retained  in 
accordance  with  §  210.23(c). 

(2)  The  food  service  management 
company  shall  have  State  or  local  health 
certification  for  any  facility  outside  the 
school  in  which  it  proposes  to  prepare 
meals  and  the  food  service  management 
company  shall  maintain  this  health 
certification  for  the  duration  of  the 
contract. 

(3)  No  payment  is  to  be  made  for 
meals  that  are  spoiled  or  unwholesome 
at  time  of  delivery,  do  not  meet  detailed 
specifications  as  developed  by  the 
school  food  authority  for  each  food 
component  specified  in  §  210.10.  or  do 
not  otherwise  meet  the  requirements  of 
the  contract.  Specifications  shall  cover 
items  such  a  grade,  purchase  units,  style, 
condition,  weight,  ingredients, 
formulations,  and  delivery  time. 

(d)  Duration  of  contract.  The  contract 
between  a  school  food  authority  and 
food  service  management  company  shall 
be  a  of  a  duration  of  no  longer  than  1 
year,  and  options  for  the  yearly  renewal 
of  a  contract  signed  after  February  16, 
1988,  may  not  exceed  4  additional  years. 
All  contracts  shall  include  a  termination 
clause  whereby  either  party  may  cancel 
for  cause  with  6G-day  notification. 

Subpart  D — Requirements  for  State 
Agency  Participation 

§210.17    Matching  Federal  funds. 

(a)  State  revenue  matching.  For  each 
school  year,  the  amount  of  State 
revenues  appropriated  or  used 
specifically  by  the  State  for  program 
purposes  shall  not  be  less  than  30 
percent  of  the  funds  received  by  such 
State  under  section  4  of  the  National 
School  Lunch  Act  during  the  school  year 
beginning  July  1. 1980;  provided  that,  the 
State  revenues  derived  from  the 
operation  of  such  programs  and  State 
revenues  expended  for  salaries  and 
administrative  expenses  of  such 
programs  at  the  State  level  are  not 
considered  in  this  computation. 
However,  if  the  per  capita  income  of  any 
State  is  less  than  the  per  capita  income 
of  the  United  States,  the  matching 
requirements  so  computed  shall  be 
decreased  by  the  percentage  by  which 
the  State  per  capita  income  is  below  the 
per  capita  income  of  the  United  Slates. 

(b)  Private  school  exemption.  No 
State  in  which  the  State  agency  is 


prohibited  by  law  from  disbursing  State 
appropriated  funds  to  nonpublic  schools 
shall  be  required  to  match  general  cash 
assistance  funds  expended  for  meals 
served  in  such  schools,  or  to  disburse  to 
such  schools  any  of  the  State  revenues 
required  to  meet  the  requirements  of 
paragraph  (a)  of  this  section. 
Furthermore,  the  requirements  of  this 
section  do  not  apply  to  schools  in  which 
the  Program  is  administered  by  a 
FNSRO. 

(c)  Territorial  waiver.  American 
Samoa  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  shall  be 
exempted  from  the  matching 
requirements  of  paragraph  (a)  of  this 
section  if  their  respective  matching 
requirements  are  under  $100,000. 

(d)  Applicable  revenues.  The 
following  State  revenues,  appropriated 
or  used  specifically  for  program 
purposes  which  are  expended  for  any 
school  year  shall  be  eligible  for  meeting 
the  applicable  percentage  of  the 
matching  requirements  prescribed  in 
paragraph  (a)  of  this  section  for  that 
school  year: 

(1)  State  revenues  disbursed  by  the 
State  agency  to  school  food  authorities 
for  program  purposes,  including  revenue 
disbursed  to  nonprofit  private  schools 
where  the  State  administers  the  program 
in  such  schools: 

(2)  State  revenues  made  available  to 
school  food  authorities  and  transferred 
by  the  school  food  authorities  to  the 
nonprofit  school  food  service  accounts 
or  otherwise  expended  by  the  school 
food  authorities  in  connection  with  the 
nonprofit  school  food  service  program; 
and 

(3)  State  revenues  used  to  finance  the 
costs  (other  than  State  salaries  or  other 
State  level  administrative  costs)  of  the 
nonprofit  school  food  service  program, 
i.e.: 

(i)  Local  program  supervision; 

(ii)  Operating  the  program  in 
participating  schools;  and 

(iii)  The  intrastate  distribution  of 
foods  donated  under  Part  250  of  this 
chapter  to  schools  participating  in  the 
program. 

(e)  Distribution  of  matching  revenues. 
All  State  revenues  made  available  under 
paragraph  (a)  of  this  section  are  to  be 
disbursed  to  school  food  authorities 
participating  in  the  Program,  except  as 
provided  for  under  paragraph  (b)  of  this 
section.  Distribution  of  matching 
revenues  may  be  made  with  respect  to  a 
class  of  school  food  authorities  as  well 
as  with  respect  to  individual  school  food 
authorities. 

(f)  Failure  to  match.  If.  in  any  school 
year,  a  State  fails  to  meet  the  State 
revenue  matching  requirement,  as 
prescribed  in  paragraph  (a)  of  this 


section,  the  general  cash  assistance 
funds  utilized  by  the  State  during  that 
school  year  shall  be  subject  to  recall  by 
and  repayment  to  FNS. 

(g)  Reports.  Within  120  days  after  the 
end  of  each  school  year,  each  State 
agency  shall  submit  an  Annual  Report  of 
Revenues  (FNS-13)  to  FNS.  This  report 
identifies  the  State  revenues  to  be 
counted  toward  the  State  revenue 
matching  requirements  specified  in 
paragraph  (a)  of  this  section. 

(h)  Accounting  system.  The  State 
agency  shall  establish  or  cause  to  be 
established  a  system  whereby  all 
expended  State  revenues  counted  in 
meeting  the  matching  requirements 
prescribed  in  paragraph  (a)  of  this 
section  are  properly  documented  and 
accounted  for. 

§  210.18    Monitoring  responsibmties. 

(a)  General  program  compliance.  Each 
State  agency  shall  require  that  school 
food  authorities  comply  with  the 
applicable  provisions  of  this  part.  The 
State  agency  shall  ensure  compliance 
through  audits,  supervisory  assistance 
reviews,  visits  to  participating  schools, 
or  by  other  means. 

(b)  Net  cash  resources.  Each  State 
agency  shall  monitor  through  review  or 
audit  or  by  other  means,  the  net  cash 
resources  of  the  nonprofit  school  food 
service  in  each  school  food  authority 
participating  in  the  Program.  In  the 
event  that  such  resources  exceed  3 
months  average  expenditures  for  the 
school  food  authority's  nonprofit  school 
food  service  or  such  other  amount  as 
may  be  approved  in  accordance  with 

§  210.19(a),  the  State  agency  may 
require  the  school  food  authority  to 
reduce  the  price  children  are  charged  for 
meals,  improve  food  quality  or  take 
other  action  designed  to  improve  the 
nonprofit  school  food  service.  In  the 
absence  of  any  such  action,  the  State 
agency  shall  make  adjustments  in  the 
rate  of  reimbursement  under  the 
Program. 

(c)  Improved  management.  The  State 
agency  shall  work  with  the  school  food 
authority  toward  improving  the  school 
food  authority's  management  practices 
where  the  State  agency  has  found  poor 
food  service  management  practices 
leading  to  decreasing  or  low  student 
participation  and/or  poor  student 
acceptance  of  the  Program  or  of  foods 
served.  Poor  student  acceptance  may  be 
indicated  by  a  substantial  number  of 
students  who  routinely  and  over  a 
period  of  time: 

(1)  Do  not  favorably  accept  a 
particular  menu  item; 

(2)  Return  foods;  or 
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(3)  Choose  less  than  all  five  food 
items  as  authorized  under  S  210.10(e). 

(d)  Food  service  management 
companies.  Each  State  agency  shall 
annually  review  each  contract  between 
any  school  food  authority  and  food 
service  management  company  to  ensure 
compliance  with  all  the  provisions  and 
standards  set  forth  in  9  210.16.  Each 
State  agency  shall  perform  an  on-site 
review  of  each  school  food  authority 
contracting  with  a  food  service 
management  company  at  least  once 
during  each  4-year  period.  Such  reviews 
shall  include  an  assessment  of  the 
school  food  authority's  compliance  with 
§  210.16.  The  State  agency  may  require 
that  all  food  service  management 
companies  that  wish  to  contract  for  food 
service  with  any  school  food  authority 
in  the  State  must  register  with  the  State 
agency.  State  agencies  shall  provide 
assistance  upon  request  of  a  school  food 
authority  to  assure  compliance  with 
Program  requirements. 

(e)  Investigations.  Each  State  agency 
shall  promptly  investigate  complaints 
received  or  irregularities  noted  in 
connection  with  the  operation  of  the 
Program,  and  shall  take  appropriate 
action  to  correct  any  irregularities.  State 
agencies  shall  maintain  on  file  evidence 
of  such  investigations  and  actions.  FNS 
and  OIG  may  make  investigations  at  the 
request  of  the  State  agency  or  where 
FNS  or  OIG  determines  investigations 
are  appropriate. 

(f)  Assessment,  Improvement  and 
Monitoring  System  (AIMS).  Each  State 
agency  shall  perform  AIMS  reviews, 
audits  or  a  combination  thereof  of  all 
school  food  authorities  participating  in 
the  Program  in  accordance  with  the 
provisions  of  this  section;  or  a  State 
agency  may  develop  an  alternate 
monitoring  system  as  specified  in 
paragraph  (n)  of  this  section. 

(g)  AIMS  definitions.  The  following 
definitions  are  provided  in  order  to 
clarify  AIMS  requirements: 

(1)  "AIMS  audits"  means  on-site 
evaluations  of  school  food  authorities 
participating  in  the  Program  for 
compliance  with  AIMS  performance 
standards,  by  State  auditors  or  State 
contracted  auditors  once  every  2  years, 
in  accordance  with  USDA's  audit  guide 
or  an  audit  guide  approved  by  FNS  and 
USDA's  OIG. 

(2)  "AIMS  error  tolerance  level" 
means  the  degree  of  error  of  an  AIMS 
performance  standard  as  specified  in 
paragraph  (i){4)  of  this  section  which,  if 
exceeded  in  a  reviewed  school  food 
authority,  triggers  a  second  AIMS 
review  in  all  large  school  food 
authorities  and  in  at  least  25  percent  of 
those  small  school  food  authorities 


which  exceed  error  tolerance  levels  on  a 
first  AIMS  review. 

(3)  "AIMS  performance  standards" 
means  the  foUowing  standards  which 
measure  compliance  with  Program 
regulations: 

(i)  Performance  Standard  1 — 
Certification — Within  the  school  food 
authority,  each  child's  application  for 
free  and  reduced  price  meals  is  correctly 
approved  or  denied  in  accordance  with 
the  applicable  provisions  of  Part  245. 

(ii)  Performance  Standard  2 — 
Claims — The  numbers  of  free  and 
reduced  price  meals  claimed  for 
reimbursement  by  each  school  for  any 
review  period  are,  in  each  case,  less 
than  or  equal  to  the  number  sf  children 
in  that  school  correctly  approved  for 
free  and  reduced  price  meals, 
respectively  for  the  review  period,  times 
the  days  of  operation  for  the  review 
period. 

(iii)  Performance  Standard  3 — 
Counting — The  system  used  for  counting 
and  recording  meal  totals,  by  type, 
claimed  for  reimbursement  at  both  the 
school  food  authority  and  school  levels 
yields  correct  claims. 

(iv)  Performance  Standard  4 — 
Components — Meals  claimed  for 
reimbursement  within  the  school  food 
authority  contain  food  items  as  required 
by  §  210.10. 

(4)  "AIMS  reviews"  means  on-site 
evaluation,  of  all  school  food  authorities 
participating  in  the  Program  during  each 
4-year  AIMS  review  period,  by  the  State 
agency  or  State  auditors  for  compliance 
with  the  AIMS  performance  standards 
and  follow-up  reviews,  as  required. 

(5)  "Corrective  action  plan"  means  the 
written  description  a  school  food 
authority  submits  to  the  State  agency  to 
explain  how  and  when  a  program 
deficiency  will  be  corrected. 

(6)  "Large  school  food  authority" 
means,  in  any  State: 

(i)  All  school  food  authorities  that 
participate  in  the  Program  and  have 
enrollments  of  40,000  students  or  more 
each;  and 

(ii)  The  two  largest  school  food 
authorities  that  participate  in  the 
Program  and  have  enrollments  of  2,000 
students  or  more  each. 

(7)  "Small  school  food  authority" 
means,  in  any  State,  a  school  food 
authority  that  participates  in  the 
Program  and  is  not  a  large  school  food 
authority. 

(h)  Number  of  schools  reviewed  or 
audited  under  AIMS.  The  number  of 
schools  within  the  school  food  authority 
which  must  be  included  in  a  review  or 
audit  is  dependent  upon  the  total 
number  of  schools  in  the  school  food 
authority.  The  minimum  number  of 
schools  the  State  agency  shall  review  or 


audit  is  illustrated  in  Table  A: 
Table  A 


Number  of  schools  in  the  school  food 
auttionty 

MminHim' 

1  to  5 „ 

6  to  10 

1 
2 

11  to  20 

21  to  40 

3 

4 

41  to  60 

6 

61  to  80 

81  to  100 _.. 

8 
10 

101  Of  more 

«12 

■  Minimum  number  of  schools  to  be  reviewed  or 
audited. 

'  Twelve  plus  5  percent  of  the  number  of  schools 
over  100.  Fractions  shaU  t>e  rounded  to  the  nearest 
whole  number. 

(i)  AIMS  reviews.  States  performing 
AIMS  reviews  shall  monitor  compliance 
with  the  AIMS  performance  standards 
described  in  paragraph  (g)  of  this 
section.  On  the  first  AIMS  review,  the 
State  agency  shall  review  the  school 
food  authority  for  Performance 
Standards  1-4.  On  second  AIMS 
reviews,  the  State  agency  shall,  at  a 
minimum,  review  the  school  food 
authority  for  the  performance  standards 
which  exceeded  error  tolerances  in  the 
first  review. 

(1)  Scope  of  AIMS  reviews.  In 
reviewing  performance  standards: 

(i)  The  State  agency  shall  analyze  and 
determine  the  adequacy  of  local 
approval  procedures  for  free  and 
reduced  price  meals  by  examining  the 
eligibility  determinations  made  within 
the  school  food  authority.  The  State 
agency  shall  review  the  applications  for 
all  children  for  whom  application  was 
made  attending  the  reviewed  schools,  or 
a  statistically  valid  sample  of  the 
applications  for  such  children.  The  State 
agency  shall  also  ensure  that  the  system 
to  update  the  application  file  is 
adequate.  If  the  State  agency  chooses  to 
review  a  statistically  valid  sample  of 
applications,  the  State  agency  shall 
ensure  that  the  sample  size  is  large 
enough  so  that  there  is  a  95  percent 
chance  that  the  actual  error  rate  for  all 
applications  is  not  less  than  2 
percentage  points  less  than  the  error 
rate  found  in  the  sample  (i.e.,  the  lower 
bound  of  the  one-sided  95  percent 
confidence  interval  is  no  more  than  2 
percentage  points  less  than  the  point 
estimate).  In  addition,  the  State  agency 
shall  determine  the  need  for  a  second 
review  and  base  fiscal  action  upon  the 
error  rate  found  in  the  sample. 

(ii)  The  State  agency  shall  ensure  that, 
at  a  minimum,  for  each  school  reviewed, 
the  number  of  free  meals  claimed  in  the 
school  food  authority's  most  recent 
Claim  for  Reimbursement  does  not 
exceed  the  number  of  children  correctly 
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approved  for  free  meals  for  the  claim 
period  times  the  days  of  operation  of 
that  school,  as  reported  to  the  school 
food  authority  for  the  claim  month.  The 
State  ageacy  shall  apply  the  same 
procedure  to  the  claim  for  reduced  price 
meals. 

(iii)  The  State  agency  shall  ensure  that 
each  school  reviewed  has  an  adequate 
system  for  counting  and  recording  meals 
served  by  reimbursement  type  and  that 
the  school  food  authority  properly 
consolidates  meal  coimts  from  its 
schools. 

(iv)  The  State  agency  shall  determine 
by  observation  of  a  representative 
sample  of  meals  that  meals  contain  food 
items  as  required  in  §  210.10. 

(2)  Timing  of  AIMS  reviews.  During 
each  4-year  AIMS  review  period,  the 
first  AIMS  review  of  a  school  food 
authority  shall  be  completed  within  the 
school  year  in  which  the  review  was 
begun.  A  second  AIMS  review,  when 
required,  is  recommended  to  be 
conducted  in  the  same  school  year  as 
the  first  review  and  is  required  to  be 
conducted  no  later  than  December  31  of 
the  school  year  following  the  first 
review. 

(3)  Method  of  selecting  school  food 
authorities  and  schools  to  review. 

[\]  Each  school  year,  the  State  agency 
shall  use  its  own  criteria  to  select  school 
food  authorities  for  AIMS  reviews; 
provided  that  all  participating  school 
food  authorities  are  reviewed  at  least 
once  every  4  years  and  that  sdiool  food 
authorities  found  on  the  Hrst  review  to 
exceed  error  tolerance  levels  are  subject 
to  second  reviews  as  specified  in 
paragraph  (i){4)  of  this  section. 

(ii)  on  A  first  AIMS  review  of  a  school 
food  authority,  the  State  agency  shall 
select,  to  the  extend  practicable,  the 
required  minimum  number  of  schools  to 
review  on  a  proportionate  basis  from 
each  type  of  attendance  unit  (e.g., 
elementary  school,  middle  school,  high 
school),  and  shall  select  schools  within 
attendance  unit  grouping  either 
randomly  or  by  using  State  agency 
criteria  which  shall  be  kept  on  file  at  the 
State  agency.  If  using  its  own  criteria, 
the  State  agency  shall  ensure  that  some 
of  the  schools  selected  are  chosen 
because  of  the  likelihood  of  problems. 
On  a  second  AIMS  review,  the  State 
agency  shall  choose  schools  using  ^tate 
agency  criteria,  which  may  include 
random  selection.  State  agency  criteria 
for  selecting  schools  iar  second  AIMS 
reviews  shall  also  be  kept  on  file.  The 
minimum  number  of  schools  to  be 
selected  and  reviewed  during  a  first  or 
second  AIMS  review  of  a  school  food 
authority  is  specified  in  paragraph  (h)  of 
this  section. 


(4)  Error  tolerance  for  AIMS  review. 
State  agencies  shall  ensure  that 
corrective  action  plans  are  completed  by 
all  school  food  authorities  which  are 
found  on  first  reviews  to  exceed  the 
error  tolerance  described  below. 
Further,  State  agencies  shall  conduct 
second  reviews  of:  all  large  school  food 
authorities  found  to  exceed  such 
tolerances  on  first  reviews;  and  at  least 
25  percent  of  small  school  food 
authorities  found  to  exceed  such 
tolerances  on  first  reviews.  An  error 
tolerance  is  exceeded  when: 

(i)  For  AIMS  Performance  Standard  1, 
10  percent  or  more  (but  not  less  than  10 
children)  of  the  children  listed  on 
reviewed  applications  and  attending 
reviewed  schools  in  a  school  food 
authority  are  incorrectly  approved  or 
denied  for  free  or  reduced  price  meal 
benefits;  and/or 

(ii)  For  AIMS  Performance  Standard  2, 
a  number  of  schools  reviewed  in  a 
school  food  authority,  as  specified  in 
Table  B  of  paragraph  (i)(5],  claim 
reimbursement  for  more  free  or  more 
reduced  price  meals,  respectively,  than 
the  number  of  children  correctly 
approved  for  such  meals  for  the  test 
period  times  the  days  of  operation  for 
the  period;  and/or 

(iii)  For  AIMS  Performance  Standard 
3,  a  number  of  schools  reviewed  in  a 
school  food  authority,  as  specified  in 
Table  B  of  paragraph  (i)(5),  have  an 
inadequate  system  for  counting  and 
recording  meal  totals  by  type  claimed 
for  reimbursement,  or  the  school  food 
authority  does  not  use  valid  procedures 
for  consolidating  claims;  and/or 

(iv)  For  AIMS  Performance  Standard 
4, 10  percent  or  more  of  the  total  meals 
observed  in  a  school  food  authority  are 
missing  one  or  more  required  food  items. 

(5)  Performance  standards  2  and  3 
tolerances.  Table  B  indicates  the 
number  of  schools  violating 
Performance  Standards  2  or  3,  thus 
necessitating  a  corrective  action  plan  in 
the  applicable  school  food  authority  and 
a  second  review  in  all  large  school 
authorities  and  at  least  25  percent  of  the 
small  school  food  authorities  which 
exceed  error  tolerance  levels  on  a  first 
AIMS  review. 

Table  B 


Tabce  B — Continued 


Number  o<  schoots  revietved 


I  to  10... 

I I  to  20 . 
21  to  30. 
31  to  40. 
41  to  50. 
51  to  60 . 
61  to  70. 
71  toSO. 


Number  ol 
sctioots ' 


Number  of  schools  reviewed 

Number  ot 
schoote' 

81  to  90 

91  to  100                         _ 

S 
10 

101  or  morft           - 

*to 

>  Numtjer  of  scboots  vioMirtg  Pertofmaf<ce  Starxl- 

ards  2  or  3  respectively,  mus  necessitatir>g  a  second 
review  of  the  school  food  autbonty. 

'10  plus  the  rximber  kJeiJilied  above  tor  lt«e 
appropriate  irK:rerT>ent. 

(6)  Corrective  action  plans  for  AIMS 
reviews.  Corrective  action  plans  are 
required  to  address  AIMS  performance 
standard  deficiencies  exceeding  the 
error  tolerance  levels  described  in  this 
section.  The  following  procediu-es  shall 
be  followed  to  develop  a  corrective 
action  plan: 

(i)  The  State  agency  shall  assist  the 
school  food  authority  in  developing  a 
mutually  agreed  upon  corrective  action 
plan. 

(ii)  The  corrective  action  plan  shall 
identify  the  corrective  actions  and 
timeframes  needed  to  correct  the 
deficiencies  found  during  the  review. 
Corrective  action  shall  include  all 
necessary  fiscal  actions  as  described  in 
§  210.19(c),  including  adjusting  data  to 
be  used  in  preparing  the  Claim  for 
Reimbursement. 

(iii)  The  plan  shall  be  written,  signed 
by  the  proper  official  of  the  school  food 
authority,  and  submitted  to  and 
approved  by  the  State  agency  within  60 
days  following  the  exit  conference  of  a 
review.  State  agencies  may  extend  this 
deadline  to  90  days.  Extensions  beyond 
90  days  may  be  made,  for  cause,  with 
written  justification  to  and  approval  by 
FNSRO. 

(iv)  The  State  agency  shall  require  the 
school  food  authority  to  implement  an 
amended  or  extended  corrective  action 
plan  when  error  tolerance  levels  are 
exceeded  on  a  second  AIMS  review. 

(7)  New  violations  found  on  a  second 
AIMS  review.  If,  during  the  course  of  a 
second  AIMS  review,  a  performance 
standard  violation  is  found  that  has  not 
been  noted  on  a  previous  AIMS  review, 
the  State  agency  shall  institute  and 
document  appropriate  corrective  action. 
If  the  violation  exceeds  the  error 
tolerance  level,  the  State  agency  shall 
require  a  corrective  action  plan  and  the 
completion  of  corrective  action.  The 
State  agency  shall  take  fiscal  action  as 
descrited  in  S  210.19(c)  of  this  part  for 
any  degree  of  violation  of  AIMS 
Performance  Standards  Z  3,  and  4. 

(j)  AIMS  audits.  Audits  by  State 
agency,  State  or  State-contracted 
auditors  may  be  used  as  an  alternative 
to  AIMS  reviews,  if  the  State  agency 
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chooses  this  option,  the  audit  must 
ensure  that  the  four  performance 
standards  listed  under  paragraph  (g)  of 
this  section  are  being  complied  with  by 
the  audited  school  food  authority.  This 
includes  performing  all  activities 
described  in  paragraph  (i)(l)  of  this 
section.  Additionally,  a  State  using 
AIMS  audits  in  place  of  AIMS  reviews 
shall: 

(1)  Audit  school  food  authorities  once 
every  2  years; 

(2)  Take  fiscal  action  in  accordance 
with  S  210.19(c); 

(3)  Have  a  documented  system  for 
achieving  corrective  action; 

(4)  Select  schools  within  a  school  food 
authority  based  upon  generally  accepted 
audit  principles;  and 

(5)  Use  a  State  audit  guide  approved 
by  FNS.  A  State  agency  shall  submit  its 
guide  to  FNSRO  by  February  1  of  each 
year  except  that  portions  of  the  guide 
which  do  not  change  annually  need  not 
be  resubmitted.  State  agencies  shall 
provide  the  title  of  the  sections  that 
remain  unchanged,  as  well  as  the  year 
of  the  last  guide  in  which  the  sections 
were  submitted. 

(k)  AIMS  exit  conference,  notification 
and  corrective  action.  The  State  agency 
and  the  school  food  authority  shall  hold 
an  exit  conference  at  the  close  of  an 
AIMS  review  or  audit  to  discuss  the 
deficiencies  observed,  the  extent  of  the 
deficiencies  and  the  corrective  action 
needed  to  correct  the  deficiencies.  If  a 
corrective  action  plan  is  required  as 
described  in  paragraph  {i){6)  of  this 
seciton.  it  shall  be  discussed  during  the 
exit  conference.  After  every  AIMS 
review  or  audit,  the  State  shall  provide 
written  notiHcation  of  the  review  or 
audit  findings  to  the  school  food 
authority's  superintendent  or  authorized 
representative  who  signed  the  State 
agency/school  food  authority  agreement 
or  who  is  otherwise  authorized  to 
represent  the  superintendent.  The  State 
shall  require  that  the  school  food 
authority  take  and  document  corrective 
action  for  any  program  deficiency  found 
on  any  review  or  audit.  Corrective 
action  may  include  training,  assistance, 
recalculation  of  data  to  ensure  the 
correctness  of  any  claim  that  the  school 
food  authority  is  preparing  at  the  time  of 
the  review,  or  other  actions. 

(1)  AIMS  reporting.  Each  State  agency 
shall  report  to  FNSRO: 

(1]  The  name  of  any  school  food 
authority  which  exceeds  an  error 
tolerance  level  on  a  second  AIMS 
review  in  any  review  period  and  the 
type  and  extent  of  the  regulatory 
violations;  and 

(2)  Beginning  March  1, 1989,  the 
results  of  AIMS  reviews/audits  by 
March  1  of  each  school  year,  on  a  form 


designated  by  FNS.  In  such  annual 
reports,  the  State  agency  shall  include 
the  results  of  all  AIMS  reviews/audits 
conducted  in  the  preceding  school  year 
and  any  consequent  second  AIMS 
reviews  performed  in  the  preceding 
school  year  or  by  December  31  of  the 
current  school  year. 

(m)  AIMS  recordkeeping.  Each  State 
agency  shall  keep  records  which 
document  the  details  of  all  AIMS 
reviews  or  audits  and  demonstrate  the 
degree  of  compliance  with  AIMS 
performance  standards.  AIMS  records 
shall  be  kept  on  file  by  the  State  agency 
for  a  minimum  of  3  years  after  the  end  of 
the  school  year  in  which  the  review  or 
audit  was  conducted  or  after  the  school 
year  in  which  problems  have  been 
resolved,  whichever  is  later.  Such 
records  shall  include  documentation  of 
AIMS  first  reviews  and  any  consequent 
second  reviews.  When  necessary,  the 
records  must  include  a  corrective  action 
plan  as  described  in  this  section. 
Additionally,  the  State  agency  must 
have  on  file: 

(1)  Criteria  for  selecting  schools  on 
first  and  second  reviews,  if  the  selection 
is  not  random; 

(2)  Its  system  for  selecting  small 
school  food  authorities  for  second 
reviews;  and 

(3)  Documentation  demonstrating 
compliance  with  the  statistical  sampling 
requirements  specified  in  §  210.18(i). 

(n)  State  alternate  to  AIMS.  Any  Slate 
developed  monitoring  system  shall: 

(1)  Be  equivalent  to  AIMS  in  scope; 

(2)  Monitor  compliance  with  AIMS 
Performance  Standards  1-4; 

(3)  Include  on-site  visits  of  all  school 
food  authorities  on  a  cyclical  basis; 

(4)  Require  that  corrective  action  be 
taken  and  documented  for  any  Program 
deficiency  found; 

(5)  Provide  for  fiscal  action  and  set 
forth  the  State  agency's  criteria  for 
taking  such  action; 

(6)  Provide  for  the  maintenance  of  a 
detailed  description  of  the  system  and 
records  of  all  monitoring  visits  and 
activities  which  demonstrate  the  degree 
of  compliance  with  AIMS  performance 
standards,  corrective  action  needed  and 
taken,  and  fiscal  action  taken; 

(7)  Receive  approval  by  the 
appropriate  FNSRO  prior  to 
implementation;  and 

(8)  Beginning  March  1, 1989,  submit 
armual  reports  of  the  results  of  such 
alternate  State  monitoring  reviews  to 
FNSRO  on  a  form  designated  by  FNS. 

§210.19    Additional  rMpontibilittot. 

(a)  General  program  management. 
Each  State  agency  shall  provide  an 
adequate  number  of  consultative, 
technical  and  managerial  personnel  to 


administer  programs  and  monitor 
performance  in  complying  with  all 
program  requirements.  Such  personnel 
shall,  at  a  minimum,  visit  participating 
schools  to  monitor  for  compliance  with 
Program  regulations  and  instructions, 
the  Department's  nondiscrimination 
regulations  (7  CFR  Parts  15, 15a  and 
15b),  and  the  Department's  Uniform 
Federal  Assistance  Regulations  (7  CFR 
Part  3015).  Each  State  agency  shall 
establish  a  financial  management 
system  under  which  school  food 
authorities  shall  account  for  all  revenues 
and  expenditures  of  their  nonprofit 
school  food  service.  The  system  shall 
prescribe  the  allowability  of  nonprofit 
school  food  service  expenditures  in 
accordance  with  this  part,  and,  as 
applicable,  7  CFR  Part  3015.  The  system 
shall  permit  determination  of  school 
food  service  net  cash  resources,  and 
shall  include  any  criteria  for  approval  of 
net  cash  resources  in  excess  of  3 
months'  average  expenditures. 

(b)  Commodity  distribution 
information.  The  State  agency  shall 
periodically  assess  school  needs  for 
donated  foods  under  7  CFR  Part  250. 
notify  the  distributing  agency  of  the 
schools'  commodity  needs,  and 
recommend  appropriate  variations  in 
rates  of  distribution.  In  assessing  the 
commodity  needs  of  schools,  usage 
history  and  existing  donated  food 
inventories  should  be  considered.  As 
early  as  practicable  each  school  year, 
but  later  than  September  1.  the  State 
agency  shall  forward  to  the  distributing 
agency  and  FNSRO  an  estimate  of  the 
average  daily  number  of  Program 
lunches  to  be  served  by  school  food 
authorities;  an  estimate  of  the  average 
daily  number  of  lunches  to  be  served  by 
commodity  schools;  and  the  amount  of 
any  cash  payments  in  lieu  of 
commodities  for  donated  food 
processing  and  handling  expenses  to  be 
received  by  or  on  behalf  of  commodity 
schools  in  accordance  with  S  240.5  of 
this  chapter.  That  State  agency  shall 
promptly  revise  the  information  required 
by  this  paragraph  to  refiect  additions  or 
deletions  of  eligible  schools  and  provide 
any  necessary  adjustment  in  the  number 
of  lunches  served. 

(c)  Fiscal  action.  Fiscal  action 
includes,  but  is  not  limited  to,  the 
recovery  of  overpayments  through  direct 
assessment  or  offset  of  future  claims; 
disallowance  of  overclaims  as  refiected 
in  unpaid  Claims  for  Reimbursement; 
and  correction  of  records  to  ensure  that 
unfiled  Claims  for  Reimbursement  are 
corrected  when  filed.  State  agencies  are 
responsible  for  ensuring  program 
integrity  at  the  school  food  authority 
level.  As  such,  they  shall  take  fiscal 
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action  against  school  food  authorities 
for  Claims  for  Reimbursement  that  are 
not  properly  payable  under  this  part.  In 
taking  fiscal  action.  State  agencies  shall 
use  their  own  procedures,  within  the 
constraints  of  this  part,  and  shall 
maintain  all  records  pertaining  to  action 
taken  under  this  section.  The  State  shall 
determine  the  extent  of  fiscal  action 
based  on  the  severity  and  longevity  of 
the  problems.  The  State  agency  may 
refer  to  FNS  for  assistance  in  making  a 
claims  determination  under  this 
paragraph. 

(1)  AIMS.  When  a  State  agency 
chooses  to  conduct  AIMS  reviews,  as 
described  in  S  210.18(i],  fiscal  action 
may  be  taken  on  a  Hrst  review:  except 
fiscal  action  shall  be  taken  when,  under 
Performance  Standard  3,  the  number  of 
meals  claimed  for  school  food  authority 
reimbursement  has  been  incorrectly 
aggregated  from  individual  school 
reports  so  that  an  excessive  number  of 
meals  has  been  claimed.  State  agencies 
shall  take  fiscal  action  on  the  second 
review  for  any  degree  of  violation  of 
AIMS  Performance  Standiuds  2,  3  and  4. 
When  a  State  agency  chooses  to 
conduct  AIMS  audits,  as  described  in 
§  210.18(j),  fiscal  action  shall  be 
assessed  for  any  degree  of  violation  of 
Performance  Standards  2, 3  and  4.  When 
a  State  agency  develops  its  own 
compliance  monitoring  system  in 
accordance  with  S  210.18(n),  fiscal 
action  shall  be  taken  in  accordance  with 
the  criteria  established  under  that 
system.  The  criteria  shall  be  consistent 
in  principle  with  the  fiscal  action 
requirements  for  AIMS  reviews  and 
audits  as  set  forth  in  this  section. 

(2]  Failure  to  collect  If  a  State  agency 
fails  to  disallow  a  claim  or  recover  an 
overpayment  from  a  school  food 
authority,  as  described  in  this  section, 
FNS  will  notify  the  State  agency  that  a 
claim  may  be  assessed  against  the  State 
agency.  In  all  such  cases,  the  State 
agency  shall  have  full  opportunity  to 
submit  evidence  concerning 
overpayment.  If  after  considering  all 
available  information,  FNS  determines 
that  a  claim  is  warranted,  FNS  will 
assess  a  claim  in  the  amount  of  such 
overpayment  against  the  State  agency.  If 
the  State  agency  fails  to  pay  any  such 
demand  for  funds  promptly,  FNS  will 
reduce  the  State  agency's  Letter  of 
Credit  by  the  sum  due  in  accordance 
with  FNS'  existing  offset  procedures  for 
Letter  of  Credit.  In  such  event,  the  State 
agency  shall  provide  the  hmds 
necessary  to  maintain  Program 
operations  at  the  level  of  earnings  from 
a  source  other  than  the  Program. 

(3]  Interest  charge.  If  an  agreement 
cannot  be  reached  with  the  State  agency 


for  payment  of  its  debts  or  for  offiset  of 
debts  on  its  current  Letter  of  Credit, 
interest  will  be  charged  against  the 
State  agency  from  the  date  the  demand 
leter  was  sent,  at  the  rate  established  by 
the  Secretary  of  Treasury. 

(4)  Use  of  recovered  payment.  The 
amounts  recovered  by  the  State  agency 
from  school  food  authorities  may  be 
utilized  during  the  fiscal  year  for  which 
the  funds  were  initially  available,  first, 
to  make  payments  to  school  food 
authorities  for  the  purposes  of  the 
Program;  and  second,  to  repay  any  State 
funds  expended  in  the  reimbursement  of 
claims  under  the  Program  and  not 
otherwise  repaid.  Any  amounts 
recovered  which  are  not  so  utilized  shall 
be  returned  to  FNS  in  accordance  with 
the  requirements  of  this  part. 

(5)  Exception.  In  the  event  that  the 
State  agency  finds,  during  a  State 
review  or  State  audit,  that  a  school  food 
authority  is  failing  to  meet  the  quantities 
for  each  food  item  required  under  the 
meal  pattern  in  §  210.10,  the  State 
agency  need  not  disallow  payment  or 
collect  an  overpayment  arising  out  of 
such  failure,  if  the  State  agency  takes 
such  other  action  as,  in  its  opinion,  will 
have  a  corrective  effect. 

(6)  Claims  adjustment  FNS  will  have 
the  authority  to  determine  the  amount 
of,  to  settle,  and  to  adjust  any  claim 
arising  under  the  Program,  and  to 
compromise  or  deny  such  claim  or  any 
part  thereof.  FNS  will  also  have  the 
authority  to  waive  such  claims  if  FNS 
determines  that  to  do  so  would  serve  the 
purposes  of  the  Program.  This  provision 
shall  not  diminish  the  authority  of  the 
Attorney  General  of  the  United  States 
under  section  516  of  Title  28.  U.S.  Code, 
to  conduct  litigation  on  behalf  of  the 
United  States. 

(d)  Management  evaluations.  Each 
State  agency  shall  provide  FNS  with  full 
opportunity  to  conduct  management 
evaluations  of  all  State  agency  Program 
operations  and  shall  provide  OIG  with 
full  opportunity  to  conduct  audits  of  all 
State  agency  I^ogram  operations.  Each 
State  agency  shall  make  available  its 
records,  including  records  of  the  receipt 
and  disbursement  of  funds  under  the 
Program  and  records  of  any  claim 
compromised  in  accordance  with 
paragraph  (d)(1)  of  this  section,  upon  a 
reasonable  request  by  FNS,  OIG,  or  the 
Comptroller  General  of  the  United 
States.  FNS  and  OIG  retain  the  right  to 
visit  schools  and  OIG  also  has  the  right 
to  make  audits  of  the  records  and 
operations  of  any  school. 

(1)  Disregard  overpayment  In 
conducting  management  evaluations  or 
audits  for  any  fiscal  year,  the  State 
agency.  FNS,  or  OIG  may  disregard  any 


overpayment  whidi  does  not  exceed  $35 
or,  in  the  case  of  State  agency 
administered  programs,  does  not  exceed 
the  amount  established  under  State  law, 
regulations,  or  procedure  as  a  minimum 
amount  for  which  claim  will  be  made  for 
State  losses.  However,  no  overpayment 
is  to  be  disregarded  where  there  are 
unpaid  claims  of  the  same  fiscal  year 
from  which  the  overpayment  can  be 
deducted  or  there  is  substantial 
evidence  of  violations  of  criminal  law  or 
civil  fraud  statutes. 

(2)  AIMS.  As  a  part  of  its  management 
evaluation  of  a  State  agency,  FNS  will 
evaluate  the  State's  progress  in 
effectively  meeting  the  AIMS 
requirements  consistent  with 
administrative  responsibilities  placed 
upon  the  State  agency  by  this  part. 

(e)  Additional  requirements.  Nothing 
contained  in  this  part  shall  prevent  a 
State  agency  from  imposing  additional 
requirements  for  participation  in  the 
Program  which  are  not  inconsistent  with 
the  provisions  of  this  part. 

§  210.20    Reporting  and  racordkMplns. 

(a)  Reporting  summary.  Participating 
State  agencies  shall  submit  fonns  and 
reports  to  FNS  to  demonstrate 
compliance  with  Program  requirements. 
The  reports  include  but  are  not  limited 
to: 

(1)  Requests  for  cash  to  make 
reimbursement  payments  to  school  food 
authorities  as  required  under  S  210.5(a); 

(2)  Information  on  the  amounts  of 
Federal  Program  funds  expended  and 
obligated  to  date  (SF-269)  as  required 
under  S  210.5(d); 

(3)  Statev«de  totals  on  Program 
participation  (FNS-10)  as  required  under 
S  210.5(d); 

(4)  Information  on  State  funds 
provided  by  the  State  to  meet  the  State 
matching  requirements  (FNS-13) 
specified  under  §  210.17(g); 

(5)  Names  of  school  food  authorities 
found  in  violation  of  AIMS  performance 
standards  on  AIMS  second  reviews. 
together  with  information  on  the  type 
and  extent  of  violations,  as  required 
under  S  210.18(1): 

(6)  Result  of  AIMS  reviews/audits  as 
required  under  S  210.18(1);  and 

(7)  Results  of  the  commodity 
preference  survey  and  recommendations 
for  commodity  purchases  as  required 
under  fi  2ia27(d). 

(b)  Recordkeeping  summary. 
Participating  State  agencies  are  required 
to  maintain  records  to  demonstrate 
compliance  with  Program  requirements. 
The  records  include  but  are  not  limited 
to: 

(1)  Accounting  records  and  source 
documents  to  control  the  receipt. 
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custody  and  disbursement  of  Federal 
Program  funds  as  required  under 
S  210.5(a): 

(2)  Documentation  supporting  all 
school  food  authority  claims  paid  by  the 
State  agency  as  required  under 

S  210.5(d): 

(3)  Documentation  to  support  the 
amount  the  State  agency  reported 
having  used  for  State  revenue  matching 
as  required  under  §  210.17(h): 

(4)  Records  supporting,  the  State 
agency's  review  of  net  cash  re80iut:e8  as 
required  under  §  210.18(b); 

(5)  Reports  on  the  results  of 
investigations  of  complaints  received  or 
irregularities  noted  in  connection  with 
Program  operations  as  required  under 

S  210.18(e) 

(6)  Confirmation  of  a  State  agency's 
approval  of  a  school  food  authority's 
AIMS  corrective  action  plan  as  required 
under  §  210.18(i]  and  records  of  all 
AIMS  reviews  and  audits,  including 
records  of  action  taken  to  correct 
program  deficiencies  as  required  under 
§  210.18(m); 

(7)  State  agency  criteria,  for  selecting 
schools  for  AIMS  reviews  and  small 
school  food  authorities  for  AIMS  second 
reviews  as  required  under  S  210.18(m): 

(8)  Documentation  of  action  taken  to 
disallow  improper  claims  submitted  by 
school  food  authorities,  as  required  by 
§  210.19(c)  and  as  determined  through 
claims  processing,  resulting  from  actions 
such  as  AIMS  reviews,  AIMS  audits, 
and  USDA  audits: 

(9)  Records  of  USDA  audit  findings. 
State  agency's  and  school  food 
authorities'  responses  to  them  and  of 
corrective  action  taken  as  required  by 
§  210.22(a): 

(10)  Records  pertaining  to  civil  rights 
responsibilities  as  defined  under 

§  210.23(b):  and 

(11)  Records  pertaining  to  the  annual 
food  preference  survey  of  school  food 
authorities  as  required  by  S  210.27(d). 

Subpart  E— State  Agency  and  Sctiool 
Food  Authority  ResponsJt>itities 

§  210Jt^    Procurtment 

(a)  General.  State  agencies  and  school 
food  authorities  shall  comply  with  the 
requirements  of  7  CFR  Part  3015 
concerning  the  procurement  of  supplies, 
food,  equipment  and  other  services  with 
Program  funds.  These  requirements 
ensure  that  such  materials  and  services 
are  obtained  for  the  Program  efficiently 
and  economically  and  in  compliance 
with  applicable  laws  and  executive 
orders. 

(b)  Contractual  responsibilities.  The 
standards  contained  in  7  CFR  Part  3015 
do  not  relieve  the  State  agency  or  school 
food  authority  of  any  contractual 


responsibilities  under  its  contracts.  The 
State  agency  or  school  food  authority  is 
the  responsible  authority,  without 
recourse  to  FNS,  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
in  connection  with  the  Program.  This 
includes,  but  is  not  limited  to  source 
evaluation,  protests,  disputes,  claims,  or 
other  matters  of  a  contractual  nature. 
Matters  concerning  violation  of  law  are 
to  be  referred  to  the  local.  State,  or 
Federal  authority  that  has  proper 
jurisdiction. 

(c)  Procurement  procedure.  The  State 
agency  or  school  food  authority  may  use 
its  own  procurement  procedures  which 
reflect  applicable  State  and  local  laws 
and  regulations,  provided  that 
procurements  made  with  Program  funds 
adhere  to  the  standards  set  forth  in  7 
CFR  Part  3015. 

§210.22    Audits. 

(a)  General.  State  agencies  and  school 
food  authorities  shall  comply  with  the 
requirements  of  7  CFR  Part  3015 
concerning  the  audit  requirements  for 
recipients  and  subrecipients  of  the 
Department's  financial  assistance. 

(b)  Audit  procedure.  These 
requirements  call  for  organization-wide 
financial  and  compliance  audits  to 
ascertain  whether  financial  operations 
are  conducted  properly;  financial 
statements  are  presented  fairly; 
recipients  and  subrecipients  comply 
with  the  laws  and  regulations  that  affect 
the  expenditures  of  Federal  funds; 
recipients  and  subrecipients  have 
established  procedures  to  meet  the 
objectives  of  federally  assisted 
programs;  and  recipients  and 
subrecipients  are  providing  accurate 
and  reliable  information  concerning 
grant  funds.  States  and  school  food 
authorities  shall  use  their  own 
procedures  to  arrange  for  and  prescribe 
the  scope  of  independent  audits, 
provided  that  such  audits  comply  with 
the  requirements  set  forth  in  7  CFR  Part 
3015. 

§210.23    Ottwr  responsibitities. 

(a)  Free  and  reduced  price  lunches. 
State  agencies  and  school  food 
authorities  shall  ensure  that  lunches  are 
made  available  free  or  at  a  reduced 
price  to  all  children  who  are  determined 
by  the  school  food  authority  to  be 
eligible  for  such  benefits.  The 
determination  of  a  child's  eligibility  for 
free  or  reduced  price  lunches  is  to  be 
made  in  accordance  with  7  CFR  Part 
245. 

(b)  Civil  rights.  In  the  operation  of  the 
Program,  no  child  shall  be  denied 
benefits  or  be  otherwise  discriminated 


against  because  of  race,  color,  national 
origin,  age,  sex,  or  handicap.  State 
agencies  and  school  food  authorities 
shall  comply  with  the  requirements  of: 
Title  VI  of  the  Civil  Rights  Act  of  1964; 
Title  IX  of  the  Education  Amendments 
of  1972;  Section  504  of  the  Rehabilitation 
Act  of  1973;  the  Age  Discrimination  Act 
of  1975;  Department  of  Agriculture 
regulations  on  nondiscrimination  (7  CFR 
Parts  15, 15a,  and  15b):  and  FNS 
Instruction  113-6. 

(c)  Retention  of  records.  State 
agencies  and  school  food  authorities 
may  retain  necessary  records  in  their 
original  form  or  on  microfilm.  State 
agency  records  shall  be  retained  for  a 
period  of  3  years  after  the  date  of 
submission  of  the  final  Financial  Status 
Report  for  the  fiscal  year.  School  food 
authority  records  shall  be  retained  for  a 
period  of  3  years  after  submission  of  the 
final  Claim  for  Reimbursement  for  the 
fiscal  year.  In  either  case,  if  audit 
findings  have  not  been  resolved,  the 
records  shall  be  retained  beyond  the  3- 
year  period  as  long  as  required  for  the 
resolution  of  the  issues  raised  by  the 
audit. 

Sut>part  F— Additional  Provisions 

§  210.24    Suspension,  termination  and 
grant  closeout  procedures. 

Whenever  it  is  determined  that  a 
State  agency  has  materially  failed  to 
comply  with  the  provisions  of  this  part, 
or  with  FNS  guidelines  and  instructions, 
FNS  may  suspend  or  terminate  the 
Program  in  whole,  or  in  part,  or  take  any 
other  action  as  may  be  available  and 
appropriate.  A  State  agency  may  also 
terminate  the  Program  by  mutual 
agreement  with  FNS.  FNS  and  the  State 
agency  shall  comply  with  the  provisions 
of  the  Department's  Uniform  Federal 
Assistance  Regulations,  7  CFR  Part  3015, 
Subpart  N  concerning  grant  suspension, 
termination  and  closeout  procedures. 
Furthermore,  the  State  agency  shall 
apply  these  provisions  to  suspension  or 
termination  of  the  Program  in  school 
food  authorities. 

§210.25    Penalties. 

Whoever  embezzles,  willfully 
misapplies,  steals,  or  obtains  by  fraud 
any  funds,  assets,  or  property  provided 
under  this  part  whether  received 
directly  or  indirectly  from  the 
Department,  shall  if  such  funds,  assets, 
or  property  are  of  a  value  of  $100  or 
more,  be  fined  no  more  than  $10,000  or 
imprisoned  not  more  than  5  years  or 
both;  or  if  such  funds,  assets,  or  property 
are  of  a  value  of  less  than  $100.  be  fined 
not  more  than  $1,000  or  imprisoned  not 
more  than  1  year  or  both.  Whoever 
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receives,  conceals,  or  retains  for 
personal  use  or  gain,  funds,  assets,  or 
property  provided  under  this  part, 
whether  received  directly  or  indirectly 
from  the  Department,  knowing  such 
funds,  assets,  or  property  have  been 
embezzled,  willfully  misapplied,  stolen, 
or  obtained  by  fraud,  shall  be  subject  to 
the  same  penalties. 

§  210.26    Educational  protiibitiont. 

In  carrying  out  the  provisions  of  the 
Act,  neither  the  Department  nor  the 
State  agency  shall  impose  any 
requirements  with  respect  to  teaching 
personnel,  curriculum,  instructions, 
methods  of  instruction,  or  materials  of 
instruction  in  any  school  as  a  condition 
for  participation  in  the  Program. 

§  210.27    State  Food  Distribution  Advisory 
Council. 

(a)  Council  composition.  Each  State 
educational  agency,  in  cooperation  with 
the  State  distributing  agency,  shall 
establish  a  State  Food  Distribution 
(SFD)  Advisory  Council  which  is 
composed  of  at  least  five 
representatives,  excluding  ex  officio 
representatives,  of  schools  which 
participate  in  the  Program  in  the  State. 
The  State  should  make  every  effort  to 
appoint  individuals  who  represent  large 
urban  public  schools;  small  rural  public 
schools;  residential  child  care 
institutions:  private  schools;  parent 
teacher  organizations;  students  from 
junior  or  senior  high  schools; 
nutritionists;  school  administrators;  and 
teachers.  These  representatives  shall  be 
appointed  for  not  more  than  3  years. 

(b)  Council  leadership.  The  Chairman 
and  Vice  Chairman  of  the  SFD  Advisory 
Council  shall  be  elected  by  members  of 
the  Council.  The  Chief  State  School 
Officer,  or  designee,  shall  be  an  ex 
officio  member  of  the  SFD  Advisory 
Council  acting  in  an  advisory  capacity 
and  as  a  non-voting  member.  The  Chief 
Officer  of  the  State  distributing  agency 
which  distributes  USDA  donated  foods 
to  schools  within  the  State,  or  designee 
will  be  an  ex  officio  member  of  the  SFD 
Advisory  Council,  also  acting  in  an 
advisory  capacity  and  as  a  non-voting 
member.  If  the  State  educational  agency 
and  the  State  distributing  agency  are  the 
same  entity  within  the  State,  the  ex 
officio  member  of  the  SFD  Advisory 
Council  shall  be  the  Chief  Food 
Distribution  Officer  of  the  State 
educational  agency,  or  designee. 

(c)  Council  timeframe.  The  Council 
shall  meet  at  least  once  a  year  and  shall 
report  to  the  State  educational  agency 
and  State  distributing  agency,  if  it  is  a 
different  entity,  no  later  than  March  30 
of  each  year,  recommendations 
concerning  the  manner  of  selection  and 


distribution  of  commodity  assistance  for 
the  next  school  year.  The  State 
educational  agency  shall  inform  FNSRO 
of  the  Council's  recommendations  no 
later  than  April  30  of  each  year. 

(d)  Council  responsibilities.  Major 
responsibilites  of  the  Council  include 
providing  the  State  educational  and 
distributing  agencies  with  information 
concerning  the  most  desired  foods  and 
the  least  desired  foods.  This  information 
shall  be  obtained  in  a  survey  of  school 
food  authorities  within  the  State.  The 
Council  shall  also  advise  the  State 
educational  and  distributing  agencies  on 
the  types  and  amounts  of  available 
donated  food  items  to  order,  the 
preferred  available  package  size,  and 
donated  foods  school  food  authorities 
would  like  processed  and  desired  end 
products.  The  Council  may  also  advise 
the  State  educational  and  distributing 
agency  on  intra  State  distribution 
systems,  delivery  schedules,  and  State 
food  distribution  program  operations. 
Recommendations  for  the  Department 
regarding  national  purchasing  practices, 
changes  in  donated  food  specifications 
and  packaging  improvements  may  also 
be  included  in  the  report. 

(e)  State  responsibilities.  In  reporting 
the  Council's  recommendations  to 
FNSRO.  the  State  educational  agency 
shall  include  the  number  of  school  food 
authorities  providing  the  required 
information  to  the  Council;  the  average 
daily  number  of  lunches  served  by 
schools  in  these  school  food  authorities 
during  April  of  the  previous  yean  and 
the  average  daily  number  of  lunches 
served  by  all  school  food  authorities 
within  the  State  during  April  of  the 
previous  year. 

(f)  State  recordkeeping.  The  State 
educational  agency  shall  maintain 
records  concerning  the  survey  of  school 
food  authorities  including,  at  a 
minimum,  a  description  of  survey 
methods  and  a  copy  of  the  format  used 
to  obtain  food  preferences;  the  name 
and  address  of  each  school  food 
authority  included  in  the  survey;  and  a 
record  of  the  data  obtained  from  each 
school  food  authority. 

(g)  Expenses.  The  State  educational 
agency  may  make  payment  for  justified 
expenses  incurred  for  or  by  the  SFD 
Advisory  Council  from  State 
Administrative  Expense  funds.  In 
instances  when  State  Administrative 
Expense  funds  are  used,  payments  shall 
be  made  in  accordance  with  Part  235  of 
this  chapter.  State  agencies  which  are 
the  same  entity  as  the  State  distributing 
agency  may  also  use  food  distribution 
assessment  funds  as  provided  for  in 

§  250.6  (i)  and  (j)  of  this  chapter. 
Members  of  the  SFD  Advisory  Council 
shall  serve  without  compensation.  The 


State  educational  agency  shall  provide 
compensation  for  necessary  travel  and 
subsistence  expenses  incurred  by 
Council  members  in  the  performance  of 
Council  duties.  Parent  and  student 
participant  members,  in  addition  to 
necessary  travel  and  subsistence 
expenses,  shall  be  compensated  for 
personal  expenses  related  to 
participation  on  the  Council,  such  as 
child  care  expenses  and  lost  wages 
during  scheduled  Council  meetings.  The 
State  educational  agency  shall  establish 
a  system  whereby  expenses  are  paid  in 
advance  for  any  member  who  indicates 
that  they  cannot  financially  afford  to 
meet  any  of  the  allowed  expenses.  In 
instances  where  members  can  meet 
these  expenses,  a  reimbursement  shall 
be  provided  in  a  timely  manner. 

§  210.28    Regional  office  addresses. 

School  food  authorities  desiring 
information  concerning  the  Program 
should  write  to  their  State  educational 
agency  or  to  the  appropriate  Regional 
Office  of  FNS  as  indicated  below: 

(a)  In  the  States  of  Connecticut, 
Maine,  Massachusetts,  New  Hampshire. 
New  York,  Rhode  Island,  and  Vermont: 
Northeast  Regional  Office.  FNS.  U.S. 
Department  of  Agriculture.  10  Causeway 
Street,  Room  501,  Boston.  Massachusetts 
02222-1065. 

(b)  In  the  States  of  Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee:  Southeast  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture, 
nOO  Spring  Street.  N.W.,  Atlanta, 
Georgia  30367. 

(c)  In  the  States  of  Illinois,  Indiana. 
Michigan,  Minnesota,  Ohio,  and 
Wisconsin:  Midwest  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture.  50 
E.  Washington  Street,  Chicago,  Illinois 
60602. 

(d)  In  the  States  of  Arkansas, 
Louisiana,  New  Mexico,  Oklahoma,  and 
Texas:  Southwest  Regional  Office,  FNS, 
U.S.  Department  of  Agriculture,  1100 
Commerce  Street,  Room  5-C-30.  Dallas, 
Texas  75242. 

(e)  In  the  States  of  Alaska,  American 
Samoa,  Arizona,  California,  Guam, 
Hawaii,  Idaho,  Nevada,  Oregon,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Washington:  Western 
Regional  Office,  FNS,  U.S.  Department 
of  Agriculture.  550  Kearny  Street.  Room 
400.  San  Francisco.  California  94108. 

(f)  In  the  States  of  Delaware.  District 
of  Columbia,  Maryland.  New  Jersey. 
Pennsylvania,  Puerto  Rico,  Virginia. 
Virgin  Islands,  and  West  Virginia:  Mid- 
Atlantic  Regional  Office,  FNS,  U.S. 
Department  of  Agriculture,  Mercer 
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Corporate  Park,  Corporate  Bovievard, 
CN  0215a  Trenton,  Hew  Jersey  UBSSO. 
(g)  In  the  States  of  Colorado,  iowa, 
Kansas,  Missoori,  Montana,  Nebraska. 
North  Daketa,  South  Dakota.  Utah,  and 
Wyoming:  Mountain  Mains  Regional 
O^ice,  FNS,  U.S.  Department  of 
Agriculture,  1244  Speer  Boulevard,  Suite 
903.  Denver.  Colorado  80204. 

§210.29    QMB  control  numbers. 

The  following  control  numbers  have 
been  assigned  to  the  information 
collection  requirements  in  7  CFR  Part 
210  by  the  Office  of  Management  and 
Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  198a  Pub.  L.  96-511. 


7  CFR  secton  where 
requirements  are  described 


Current  OMe 

control  No. 


210.3(b). 

210.5<d) 

210.5<d)(1).-. 

210.5<(«i2) 

2ia5<dM3>.... 
2106(b> 

2ia9- 


210.9.. 


210.10(b).. 


0584-0327 
0584-0006 
0684-0002 
0584-0341 
0584-0341 
0584-0006 
0584-0006 
0584-0284 
0584-0006 
0584-0026 
0584-0329 
0584-0006 


7  CFR 
requirernents  are 


2T0.10(i)(1)- 

210.14(c) 

210.16 _.- 

210.17. 

210.17(^ 

210.18...- 

210.19 

210.22 

210.23(c) 

210.24 

210.27 


•-; 


Current  OMD 
oontrot  No. 


es84-oooe 

0684-0006 
0584-0006 
0584-0006 
0SM-007S 
0584-0006 
0584-0006 
0584-0006 
0584-0006 
0584-0006 
0584-0006 


2.  In  Part  210,  Appendix  A  thru  C  as 
published  on  September  3a  1966  (51  FR 
4664),  are  adopted  as  final  %vith  the 
following  changes: 

a.  In  Appendix  A — Alternate  Food  For 
Meals — Enriched  Macaroni  Products 
With  Fortified  Protein,  paragraph 
3.(b)(l]  is  amended  by  removing  the 
word  "thiamin"  and  adding,  in  its  place, 
"thiamine". 

b.  In  Appendix  A — Alternate  Food  For 
Meals — Cheese  Alternate  Products,  in 
the  chart  contained  in  paragraph  3.(c). 
the  word  'Thiamin"  in  the  Nutrient 
column  is  removed  and  "Thiamine"  is 
added. 


c.  In  Appendix  A — Alternate  Food  For 
Meals — Vegetable  Protein  Products, 
paragraph  1.  introductory  text, 
paragraph  l.(d),  paragraph  l.(e)  and 
paragraph  3.,  is  amended  by  removing 
the  cUations  "i  225.10  or  §  226.21"  and 
adding,  in  their  place,  "i  225.20  or 
§22a20". 

d.  In  Appendix  A — Alternate  Food  For 
Meals — Vegetable  Protein  Products, 
paragraph  2.(b)(l)  is  amended  by 
removing  the  word  "flour,"  and  adding, 
in  its  place  " Hour,". 

e.  In  Appendix  A — Alternate  Food  For 
Meals— Vegetable  Protein  Products,  in 
the  chart  contained  in  paragraph  2.(e)(3), 
"1.5"  in  the  Amount  column 
corresponding  to  Magnesium  is  removed 
and  "1.15"  is  added. 

f.  In  Appendix  C — Child  Nutrition 
Labeling  Program,  paragraph  2.(a), 
paragraph  3.(c)(2)  and  paragraph  6..  is 
amended  by  removing  the  citation 

"§  225.21"  and  adding,  in  its  place, 
"5  225.20". 

Dated:  July  2a  1968. 
Anna  Kondratas, 

Administrator,  Food  and  Nutrition  Service. 
(FR  Doc.  88-17196  Filed  8-l-8a-  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  248 

(SWH-FRL  3409-8] 

Guideline  for  Procurement  of  Building 
Insulation  Products  Containing 
Recovered  Materials 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  today  is  proposing  a 
guideline  for  Federal  procurement  of 
certain  insulation  products  containing 
recovered  materials.  The  guideline 
would  implement  section  6002(e)  of  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (RCRA).  which 
requires  EPA:  (1)  To  designate  items 
which  can  be  produced  with  recovered 
materials  and  (2)  to  prepare  guidelines 
to  assist  procuring  agencies  in 
complying  with  the  requirements  of 
section  6002.  Once  EPA  has  designated 
an  item,  section  6002  requires  that  any 
procuring  agency  using  appropriated 
Federal  funds  to  procure  that  item  must 
purchase  such  items  containing  the 
highest  percentage  of  recovered 
materials  practicable.  This  guideline 
designates  building  insulation  products 
as  products  for  which  the  procurement 
requirements  of  RCRA  section  6002 
apply.  The  guideline  also  contains 
recommendations  for  implementing  the 
section  6002  procurement  requirements 
as  well  as  the  requirements  for  revising 
specifications. 

DATE:  EPA  will  accept  public  comments 
on  this  proposed  guideline  until 
September  1. 198a 

ADDRESS:  Conunents  on  this  proposed 
guideline  should  be  addressed  to  the 
EPA  RCRA  Docket  Clerk.  Office  of  Solid 
Waste.  WH-562.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC.  20460.  Comments 
should  identify  the  docket  number, 
which  is  F-88-PIPP-FFFFF. 

The  public  docket  is  available  for 
viewing  in  Room  LG-100.  U.S.  EPA.  401 
M  Street.  SW..  Washington,  DC  from 
9:00  AM  to  4:00  PM.  Monday  through 
Friday,  excluding  holidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  (202)  475- 
9327.  Materials  may  be  copied  from  any 
regulatory  docket  at  a  cost  of  15  cents 
per  page.  Copying  totaling  less  than  $15 
is  free. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline,  toll  free,  at  (800)  424- 
9346  or  at  (202)  382-3000.  For  technical 
information,  contact  William  Sanjour. 


Office  of  SoHd  Waste,  WH-563,  U.S. 
EPA.  401  M  Street.  SW..  Washington, 
DC  20480,  telephone:  (202)  382-4502. 
SUPPLEMENTARY  INFORMATION: 
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I.  Authority 

This  guideline  is  proposed  under  the 
authority  of  sections  2002(8)  and  6002  of  the 
Solid  Waste  Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recovery  Act  of 
1976.  as  amended,  42  U.S.C.  6912(a)  and  6962. 

II.  Introduction 

A.  Purpose  and  Scope 

The  Environmental  Protection  Agency 
(EPA)  is  today  proposing  one  in  a  series 
of  guidelines  designed  to  encourage  the 
use  of  products  containing  materials 
recovered  from  solid  waste.  Section  6002 
of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA  or  the 
Act),  as  amended.  42  U.S.C.  6962.  states 
that  if  a  procuring  agency,  defined  as 
any  Federal  agency  or  any  State  or  local 
procuring  agency  which  is  using 
appropriated  Federal  funds,  purchases 
certain  designated  items,  such  items 
must  be  composed  of  the  highest 
percentage  of  recovered  materials 
practicable.  EPA  is  required  to  designate 
these  items  and  to  prepare  guidelines  to 
assist  proctuing  agencies  in  complying 
with  the  requirements  of  section  6002. 

EPA  issued  the  first  of  these 
guidelines,  for  cement  and  concrete 
containing  fly  ash,  on  January  28, 1983 
(48  FR  4230;  40  CFR  Part  249).  EPA 
issued  a  second  guideline,  for  paper  and 
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paper  products  containing  recovered 
materials,  on  October  6, 1987  (52  FR 
37293;  40  CFR  Part  250)  with 
concurrently  proposed  amendments  (52 
FR  37335).  A  revised  Final  paper 
guideline  was  promulgated  on  June  22, 
1988  (53  FR  23546).  EPA  promulgated  a 
final  guideline  for  lubricating  oils 
containing  re-reHned  oil  on  June  30, 1988 
(53  FR  24699).  A  guideline  for  asphalt 
materials  containing  ground  tire  rubber 
was  proposed  on  February  20, 1988  (51 
FR  6202),  while  a  guideline  for  retread 
tires  was  proposed  on  May  2, 1988  (53 
FR  15624). 

This  preamble  describes  the 
requirements  for  Section  6002,  explains 
the  basis  for  designating  building 
insulation  products  as  procurement 
items  subject  to  section  6002,  and 
discusses  the  provisions  of  the  proposed 
guideline.  It  also  provides  information 
regarding  the  price,  availability,  and 
performance  of  building  insulation 
products. 

B.  Requirements  of  Section  6002 

Section  6002  of  RCRA,  "Federal 
Procurement,"  directs  all  procuring 
agencies  which  use  appropriated 
Federal  funds  to  procure  items 
composed  of  the  highest  percentage  of 
recovered  materials  practicable, 
considering  competition,  availability, 
technical  performance,  and  cost.  Two 
factors  trigger  this  requirement.  First, 
EPA  must  designate  items  to  which  this 
requirement  applies.  Second,  the 
requirement  only  applies  when  the 
purchase  price  of  the  item  exceeds 
$10,000  or  when  the  quantity  of  such 
items  or  of  functionally  equivalent  items 
purchased  or  acquired  in  the  course  of 
the  preceding  fiscal  year  was  $10,000  or 
more. 

Section  6002(c]  requires  procuring 
agencies  to  obtain  from  vendors  an 
estimate  of  and  certification  regarding 
the  percentage  of  recovered  materials 
contained  in  their  products.  Federal 
agencies  responsible  for  drafting  or 
reviewing  specifications  for 
procurement  items  were  required  under 
section  6002(d)(1)  to  review  and  revise 
them  by  May  8, 1986  in  order  to 
eliminate  both  exclusions  of  recovered 
materials  and  requirements  that  items 
be  manufactured  from  virgin  materials. 
In  addition,  within  one  year  from  the 
date  of  publication  of  a  procurement 
guideline  by  EPA,  the  Federal  agencies 
must  revise  their  specifications  to 
require  the  use  of  recovered  materials  in 
such  items  to  the  maximum  extent 
possible  without  affecting  the  intended 
use  of  the  item. 

Section  501  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984  (Pub. 
L.  98-616)  added  paragraph  (i)  to  section 


6002  of  RCRA.  This  provision  requires 
procuring  agencies  to  develop  an 
affirmative  procurement  program  for 
procuring  items  designated  by  EPA.  The 
program  must  assure  that  items 
composed  of  recovered  materials  will  be 
purchased  to  the  maximum  extent 
practicable,  be  consistent  with 
applicable  provisions  of  Federal 
procurement  law,  and  contain  at  least 
four  elements: 

(1)  A  recovered  materials  preference 
program; 

(2)  An  agency  promotion  program; 

(3)  A  program  for  requiring  estimates, 
certification,  and  verification  of 
recovered  material  content;  and 

(4)  Annual  review  and  monitoring  of 
the  effectiveness  of  the  procurement 
program. 

Under  section  6002(e),  EPA  is  required 
to  issue  guidelines  for  use  by  procuring 
agencies  in  complying  with  the 
requirements  of  section  6002.  The  EPA 
guidelines  must  designate  those  items 
which  can  be  produced  with  recovered 
materials  and  whose  procurement  by 
procuring  agencies  will  fulfill  the 
objectives  of  section  6002.  They  also 
must  provide  recommendations  for 
procurement  practices  and  information 
on  availability,  relative  price,  and 
performance. 

Section  6002  is  designed  to  promote 
materials  conservation  and  thereby  to 
reduce  the  quantity  of  materials  in  the 
solid  waste  stream.  By  using  products 
containing  recovered  materials,  Federal 
procurement  can  demonstrate  their 
technical  and  economic  viability.  In 
addition,  Federal  procurement    . 
guidelines  can  provide  guidance  to  state 
and  local  governments  interested  in 
procuring  products  containing  recovered 
materials,  and  Federal  procurement  of 
such  products  is  expected  to  result  in 
increased  procurement  by  these 
agencies  as  well. 

C.  Criteria  for  Selection  of  Procurement 
Items 

In  the  preamble  to  the  fly  ash 
guidelines,  EPA  established  the 
following  four  criteria  for  the  selection 
of  procurement  items  for  which 
guidelines  will  be  prepared  (48  FR  4231- 
4232,  January  28. 1983); 

(1)  The  waste  material  must  constitute 
a  significant  solid  waste  management 
program  due  either  to  volume,  degree  of 
hazard,  or  difficulties  in  disposal; 

(2)  Economic  methods  of  separation 
and  recovery  must  exist; 

(3)  The  material  must  have  technically 
proven  uses:  and 

(4)  The  Federal  government's  ability 
to  affect  purchasing  or  use  of  the  final 
product  or  recovered  material  must  be 
substantial. 


These  criteria  incorporate  all  of  the 
factors  which  section  6002(e)  requires 
EPA  to  consider  in  designating  items 
subject  to  the  section  6002  procurement 
requirements. 

Section  III  of  this  preamble 
demonstrates  that  building  insulation 
products  made  with  recovered  materials 
meet  the  criteria  for  designation. 
Industrial  byproducts  currently  used  to 
produce  building  insulation  products  are 
also  discussed  in  more  detail. 

D.  Background  Information  on 
Insulation  Products  Containing 
Recovered  Materials 

1.  Introduction  to  Insulation.  There 
are  many  applications  for  insulation, 
including  building  insulation  to  provide 
human  comfort,  equipment  insulation, 
pipe  insulation,  and  refrigeration  or  cold 
storage  insulation.  Building  insulation 
accounts  for  by  far  the  largest  volume  of 
insulation  manufactured  and  is  least 
likely  to  require  specialty  products  or 
materials  for  special  insulation 
purposes.  Moreover,  the  building 
insulation  market  is  dominated  by 
products  which  can  and  often  do 
contain  recovered  materials. 

In  this  guideline,  "building  insulation", 
"building  insulation  products",  and 
"insulation  products"  all  refer  to  the 
insulation  uses  and  product  types  that 
follow. 

Building  insulation  refers  to  a 
material,  primarily  designed  to  resist 
heat  flow,  which  is  installed  between 
the  conditioned  (heated  and/or 
mechanically  cooled)  volume  of  a 
building  and  adjacent,  unconditioned 
volumes  or  the  outside.  This  term 
includes  but  is  not  limited  to  products 
such  as  blanket,  board,  spray-in-place, 
and  loose-fill  insulation 

Locations  suitable  for  the  installation 
of  building  insulation  include  but  are  not 
limited  to  ceilings,  floors,  foundations, 
and  walls.  Ceiling  insulation  is  used 
between  the  conditioned  area  of  a 
building  and  an  unconditioned  attic,  in 
common  ceiling  floor  assemblies 
between  separately  conditioned  units  in 
multi-unit  structures,  and  between  the 
underside  and  upperside  of  the  roof 
where  the  conditioned  area  of  a  building 
extends  to  the  roofs.  Floor  insulation  is 
used  between  the  first  level  conditioned 
area  of  a  building  and  an  unconditioned 
basement,  a  crawl  space,  or  the  outside 
beneath  it;  and  around  the  perimeter  of 
or  on  a  ground  level  concrete  slab  where 
the  first  level  conditioned  area  of  a 
building  is  on  a  slab.  Foundation 
insulation  is  used  at  foundation  walls 
between  conditioned  volumes  and 
unconditioned  volumes  and  the  outside 
or  surrounding  earth,  at  the  perimeters 
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of  concrete  slab-on-grade  foundations. 
and  at  common  foundation  wall 
assemblies  between  conditioned 
basement  volumes.  Wall  insulation  is 
used  within  or  on  the  walls  between 
conditioned  areas  of  a  building  and 
unconditioned  areas  of  a  building  or  the 
outside,  and  in  common  wall  assembles 
between  separately  conditioned  units  in 
multiple  unit  structures. 

The  principal  categories  of  insulating 
materials  are  fiberglass,  plastic  rigid 
foams  (polyurethane,  polyisocyanurate, 
polystyrene,  and  phenolic),  rock  wool, 
and  cellulose.  These  materials  are 
sometimes  used  in  combination  in 
composite  products.  Insulation  products 
made  from  these  materials  dominate  the 
insulation  market  and  are  the  primary 
focus  of  this  guideline. 

There  also  are  specialty  materials, 
principally  calcium  silicate,  vermiculite, 
and  perlite,  used  for  insulation  products. 
These  materials  are  virgin  minerals 
which  are  neither  practical  nor 
economical  to  recover  for  recycling,  and 
they  represent  a  relatively  small  part  of 
the  insulation  market.  These  minerals, 
as  well  as  other  specialty  materials, 
however,  can  also  be  mixed  in 
composite  products  with  other  materials 
which  can  contain  recovered  materials. 

The  primary  factors  in  the  choice  of 
insulating  material  are  thermal 
resistance  (R-value);  performance 
standards;  price;  availability:  life-cycle 
cost  considering  the  installed  cost  of 
insulation  in  relation  to  the  estimated 
reduction  in  energy  cost  over  the  life  of 
the  product  in  use;  flammability; 
corrosiveness  of  the  insulating  materials 
to  metallic  building  components;  ease 
and  cost  of  installation;  durability; 
resistance  to  moisture  absorption; 
strength;  retention  of  insulating  value 
with  time;  the  dimensions  of  and  access 
to  the  space  to  the  insulated  and  the 
thickness  of  the  insulation  desired. 

The  process  of  selecting  appropriate 
thermal  insulation  for  buildings  may  be 
broken  down  in  steps  as  follows: 

1.  The  building  type  and  function  is 
first  established,  with  a  view  to  local, 
national  or  government  codes  and 
standards  requirements.  Of  particular 
importance  are  fire  safety  and  life  safety 
considerations,  which  affect  necessary 
insulation  characteristics,  such  as 
insulation  flamespread  and  potential 
smoke  or  off-gassing  of  ignited  or 
smoldering  insulation. 

2.  The  preliminary  design  of  the 
exterior  building  envelope  is  examined, 
in  relation  to  the  appropriate  insulation 
form  and  the  availability  of  space  for 
the  insulation,  within  the  anticipated 
exterior  building  assemblies.  At  this 
point,  a  preliminary  decision  may  be 
made  as  to  whether  loose  fill,  flexible 


blanket,  or  rigid  materials  (or 
combinations  of  these)  will  be  finally 
selected.  Thermal  resistance  (R-value) 
requirements  are  then  finalized, 
coordinating  these  as  necessary  to 
dimensions  and  other  considerations 
such  as  codes. 

3.  Installation  requirements  are  then 
considered.  Does  the  insulation  require 
additional  support,  installed  by  other 
skilled  workers?  Is  some  form  of  facing 
or  covering  material  required  for  fire 
safety?  Will  the  workers  normally 
installing  the  insulation  be  familiar  with 
the  material  specified  and  how  it  should 
be  placed?  Will  scheduling  of  other 
workers  be  affected?  What  level  of 
supervision  or  inspection  is  necessary? 
Other  installation  considerations  may 
apply,  depending  on  the  size  and 
complexity  of  the  building. 

4.  The  level  of  material  and 
installation  costs  to  be  expected  is 
estimated,  both  as  a  flat  figure  and  in 
relation  to  anticipated  building  heating 
and  cooling  requirements.  Installation 
costs  should  include  all  ancillary  costs 
as  outlined  above. 

5.  Material  specification  compliance 
with  code  or  owner  requirements  are 
checked,  and  provision  of  certificates  of 
compliance,  as  appropriate,  is  added  as 
a  specification  clause. 

6.  Specification  sections,  covering 
necessary  inspections,  clean-up  and  any 
other  prepayment  requirements  are 
added,  as  desired. 

2.  Types  of  Recovered  Materials 
Used.  At  present,  several  of  the  major 
types  of  insulation  are  commercially 
available  with  recovered  materials 
content,  as  defined  by  RCRA  section 
1004(19): 

The  term  "recovered  material'  means  waste 
material  and  byproducts  which  have  been 
recovered  or  diverted  from  solid  waste,  but 
such  term  does  not  include  those  materials 
and  byproducts  generated  from,  and 
commonly  reused  within,  an  original 
manufacturing  process. 

Some  types  of  insulation  are  produced 
using  postconsumer  materials  as 
feedstocks.'  An  example  of  this  is 


'  "Poitconsumer  material"  is  not  deHned  in 
RCRA.  The  term  is  defined  in  various  State  and 
local  solid  waste  management  laws,  however.  For 
example,  the  following  deflnition  from  the  Stale  of 
New  Jersey  Mandatory  Statewise  Source  Separation 
and  Recycling  Act,  Pub.  L  1987,  Chapter  2.  section 
2,  has  been  used  as  a  model  by  other  governments: 

Postconsumer  waste  material  means  any  product 
generated  by  a  business  or  a  consumer  which  has 
served  its  intended  end  use.  and  which  has  t>een 
separated  from  solid  waste  for  the  purposes  of 
collection,  recycling  or  disposition,  and  which  does 
not  include  secondary  waste  material  *  *  ' 

"Secondary  waste  material"  refers  to 
preconsumer  materials  such  as  manufacturing 
wastes,  industrial  byproducts,  or  other  wastes 
resulting  from  the  production  of  an  end  use  product. 


cellulose  insulation,  which  is  made  from 
old  newspaper.  Others  rely  on  recovered 
byproducts  as  feedstocks,  such  as  rock 
wool  insulation,  which  is  primarily 
made  from  slags  from  smelting 
processes.  Fiberglass  manufacturers  use 
waste  glass  from  other  industries. 
Plastic  foam  insulation  is  made  with 
chemical  byproducts,  such  as  dimethyl 
terepthalate  (DNfT),  which  would 
otherwise  be  disposed. 

3.  The  Insulation  Industry.  The 
following  information  puts  the  insulation 
industry  in  perspective.  The  national 
energy  conservation  movement  caused 
the  insulation  industry  to  grow 
substantially  until  1984.  From  1984  to  the 
present,  the  insulation  industry  has 
shown  little  or  no  growth.  According  to 
the  estimated  market  share  based  on 
dollar  volume,  fiberglass  is  the 
predominant  insulation  material  (68 
percent),  followed  by  rigid  plastic  foams 
(21  percent),  rock  wool  (3  percent), 
cellulose  (3  percent)  and  all  other  types 
including  vermiculite.  perlite  and  other 
specialties  (5  percent).  Recently,  rock 
wool  and  fiberglass  have  lost  the 
greatest  share  of  the  market,  while 
plastic  foams  have  been  growing  most 
substantially. 

During  the  energy  crunch  of  the  late 
70s.  producers  of  fiberglass  and  mineral 
wool  were  not  able  to  meet  demand. 
From  the  mid-70s  to  the  early  80s. 
fiberglass  slipped  from  85  percent  of  the 
market  to  around  70  percent,  losing 
market  share  to  cellulose  and  foam 
plastics.  Neither  fiberglass  nor  rock 
wool  have  recovered  their  market 
positions. 

Cellulose  fiber  plants  expanded  from 
98  in  1973  to  750  in  1978,  but  the  industry 
contracted  severely  after  1977,  losing  60 
percent  of  production  capacity  by  1984. 

An  estimate  of  the  1986  total  dollar 
volume  of  building  insulation  at 
manufacturer's  net  price  is 
$2,901,090,000  as  shown  in  Table  1. 


Table  1.— 1986  Sales  of  Insulation 

Conrwnercial  and  Industrial  roofs ...  $1,150,000,000 

Residential  building 825,000.000 

Attic 340,000.000 

Cavity 220,000,000 

Sheathing 1 65,000,000 

Slab  and  basement 100.000.000 

Residential  retrofit 666,090,000 

Non-residential  building 260,000.000 

Cavity 225,000,000 

Slab  and  foundation 35.000,000 

Total _ 2.901 .090,000 

Source:  HuM  &  Company  and  AW.  Johnson. 
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Although  there  are  numerous 
estimates  of  relative  market  share  by 
insulation  material,  these  are  not 
consistently  broken  down  between 
residential,  commercial  and  industrial 
uses.  Morever,  because  government 
funds  are  used  for  all  types  of 
construction,  distinctions  between  uses 
have  not  been  considered  necessary. 

III.  Rationale  for  Designating  Building 
Insulatioa  Products 

This  section  of  the  preamble 
demonstrates  that  building  insulation 
products  satisfy  EPA's  criteria  for 
designating  items  subject  to  the 


procurement  requirements  of  RCRA 
section  6002. 

A.  Significant  Solid  Waste  Disposal 
Problem 

The  first  criterion  is  that  the  waste 
material  constitutes  a  significant  solid 
waste  management  problem.  The  waste 
materials  of  immediate  concern  is  the 
production  of  building  insulation  are 
postconsumer  newspaper,  container 
glass,  and  plastics.  Each  material 
represents  a  significant  fraction  of  the 
mimicipal  solid  waste  stream  as  shown 
by  the  data  in  Table  2.  In  addition, 
metallurgical  slags  and  certain 


chemicals  are  industrial  byproducts 
which  would  contribute  to  the  industrial 
waste  stream  if  they  were  not  used  in 
products  like  insulation.  Some 
manufacturing  wastes,  such  as  plate 
glass  and  plastics,  raise  the  same 
concerns.  Although  use  of  these 
byproducts  and  manufacturing  wastes  is 
already  substantial,  concerns  remain 
about  the  contribution  of  the  unrecycled 
portion  to  the  industrial  waste  stream 
because  of  the  large  quantity  of  material 
involved.  In  every  case,  the  management 
problems  deal  with  quantity,  not 
toxicity,  of  the  recyclable  materials. 


Table  2.— Selected  Items  in  the  Municipal  Souo  Waste  Stream 

[In  percent  of  total  discards  and  ttiousands  ot  tons! 


Total 
discards 

Newspaper 

Glass 
oontamers 

Plastic 
containers 

1QflO 

125,700 

6.5 
6.100 

6.1 
7,(500 

6.7 
9,000 

6.7 
9,700 

7.0 

10,500 

7^ 

11.400 

10.5 
13.200 

10.2 
12.800 

8.9 

11.800 

8.0 
11,300 

7.4 
11,100 

6.8 
10.800 

Pf^f^Hit  nt  total                                                                            

1.7 

TofW  per  year — 

2.HI0 

1982 .                      .                 

124.900 

Percent  of  total 

1.6 

2.000 

1<«U 

133,000 

Pnrroni  n<  Inlal 

^M 

Tons  per  year _ _ 

1M0                      ..,. .„,. 

141.400 

2,400 

Pernint  (rf  total     

2.1 

Z90O 

1(»Q«i  '        ' 

149,900 

Perwwl  of  total - ,,  ,  < 

2.3 

To»><|  pflr  Y^ffif 

3.400 

soon                           ,,              

158,800 

PATCOnf  o<  %>>«ll      

2.5 

Torw  per  year..„ „ „ _ „ _.   .     

3.900 

Note.— Total  decaids  are  not  ol  materials  recovery  prior  to  dteposal  but  do  not  reflect  energy  recovery.  Municipal  solid  waste  consumed  for  energy  recovery  Is 
estimated  to  orow  from  2.700^)00  Ions  in  1980  to  3^000,000  tons  m  2000. 
Source:  Franklin  Associates,  Ltd. 


Each  of  the  solid  waste  categories 
shown  in  Table  2  result  from  different 
industries  and  are  used  in  different 
insulation  materials.  Therefore  each 
category  is  discussed  separately. 

1.  Newspaper.  Newspaper  is  the  most 
easily  recycled  material  in  the 
residential  waste  stream  and  therefore 
is  targeted  for  collection  most 
frequently.  Problems  of  oversupply  of 
recycled  old  newspaper  have  appeared 
on  the  East  Coast.  The  number  of 
recycling  programs  mandated  by 
municipal  and  State  requirements 
nationwide  that  are  currently  in  place  or 
in  the  planning  stages  suggests  that  the 
oversupply  problem  may  become  severe 
nationwide  in  the  near  hiture. 

The  category  "old  newspaper" 
contains  overissue  newspapers 
(newspapers  unsold  to  the  public  which 
do  not  always  enter  the  municipal  v<ra8te 
stream]  and  postconsumer  newspaper. 
Old  newspaper  is  primarily  consumed 
by  the  paper  industry  for  a  variety  of 
recycled  paper  products  and  by  the 


cellulose  insulation  industry.  Substantial 
quantities  are  also  exported  out  of  the 
country. 

In  1983,  actual  demand  for  old 
newspaper,  including  demand  from  the 
paper  industry,  exporters,  and  the 
cellulose  insulation  industry  was  3.67 
million  short  tons.  Estimated  1984, 1985, 
1986  and  1987  demand  was  3.93  million, 
3.96  million,  4.23  million,  and  4.58  million 
short  tons,  respectively.  The  estimated 
growth  in  demand  from  1983  to  1987  was 
therefore  915,700  short  tons  or  24.9 
percent. 

To  compare  demand  with  supply,  total 
United  States  and  Canadian  production 
capacity  for  newsprint  in  1985  was  16.58 
milhon  short  tons,  with  consumption  of 
newsprint  by  United  States  publishers 
being  13.1  million  short  tons  in  1986.  In 
1987,  the  newsprint  industry  announced 
a  production  capacity  expanion  of  1.63 
million  short  toj>s  to  be  in  place  by  1990, 
approximately  a  10  percent  increase, 
with  338,000  tons  of  this  new  capacity  to 
be  produced  from  old  newspaper. 


In  1986,  unused  old  newspaper  supi^y 
(total  U.S.  newsprint  consumption  less 
demand  for  old  newspaper)  was  8.71 
million  short  tons.  Assuming  newspaper 
quickly  enters  the  waste  flow,  the  1986 
national  recovery  efforts  represented 
just  under  33  percent  of  available 
supplies.  National  recovery  of  a  feasible 
50  percent  of  available  supplies  would 
recycle  an  additional  2.32  million  tons. 
Assuming  all  factors  remain  the  same, 
this  would  require  an  increase  in 
demand  for  old  newspapers  of  55 
percent  over  1986  levels.  This  is  more 
than  twice  the  growth  in  demand  for  the 
past  four  years.  The  new  North 
American  production  capacity  which  is 
expected  to  be  on  line  by  late  1990 
would  raise  the  necessary  growth  rate  in 
old  newspaper  use  to  over  65  percent  in 
order  to  achieve  the  same  50  percent 
recovery  rate. 

2.  Glass.  The  largest  volume  of  waste 
glass  in  the  solid  waste  stream  comes 
from  containers.  According  to  industry 
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spokesmen,  recycling  of  glass  has 
increased,  with  glass  container  plants 
currently  using  an  average  of  20  to  30 
percent  of  cullet  '  in  their  mix.  Some 
plants  use  considerably  higher 
percentages  if  the  cullet  is  readily 
available. 

U.S.  Department  of  Commerce  data  on 
container  production  shows  that  309 
million  gross  containers  with  a  net 
packed  weight  of  12.7  million  tons  were 
produced  in  1982.  In  1985  and  1986. 
production  was  273  million  and  283 
million  gross  with  net  packed  weight  of 
11.10  million  and  11  million  tons, 
respectively.  The  increase  in  container 
quantities  may  be  due  to  the  stronger 
economy  or  to  increased  use  of  glass  in 
microwave,  wine  cooler  and  other 
specialty  containers. 

According  to  1982  Census  of 
Manufacturers  data,  the  glass  container 
industry  consumed  1.66  million  tons  of 
glass  cullet  (in-plant,  pre-  and  post- 
consumer)  and  13.82  million  tons  of 
other  materials,  including  8  million  tons 
of  sand.  This  represents  11  percent 
cullet  to  the  total  feedstocks.  If  all 
documented  1982  cullet  consumption  in 
the  container  industry  was 
postconsumer  glass,  an  unlikely 
assumption,  it  would  have  represented 
only  13  percent  of  potential 
postconsumer  cullet  supplies,  which  as 
previously  stated,  were  12.7  million  tons. 

Another  use  of  postconsumer  bottle 
cullet,  as  a  substitute  aggregate  in 
asphalt  paving,  has  been  explored  since 
the  1960s.  Experimentation  has 
increased  in  the  1980s  and  this  use 
appears  to  be  very  promising.  However, 
no  data  exist  for  the  quantities  of  cullet 
in  current  use  nor  for  the  potential 
demand  if  "glassphalt"  becomes  a 
common  paving  practice. 

As  of  January  1988,  it  was  not  difficult 
to  find  buyers  for  postconsumer  bottle 
cullet  within  reasonable  transportation 
radii.  The  container  industry,  using 
existing  equipment,  is  capable  and 
willing  to  double  its  consumption.  The 
only  limitation  is  lack  of  supplies  that 
are  consistent  in  quantity  and  quality. 
The  market  for  postconsumer  bottle 
cullet  will  also  increase  as  "glassphalt" 
is  used  more  commonly. 

Published  data  on  preconsumer  (or 
manufacturing  waste  glass  including  flat 
and  window  glass,  table  and  cookware 
and  so  on]  which  is  brokered  to  other 
users  is  not  available.  The  glass 


processing  industry  estimates  that 
approximately  500,000  tons  per  year 
changes  hands.  Such  waste  glass,  with 
the  exception  of  automotive  windshield 
wastes  which  are  very  difficult  to 
process,  enter  the  waste  disposal  system 
only  when  consumers  of  cullet  are 
beyond  economic  transportation 
distances. 

3.  Plastic.  Plastics  have  increased 
steadily  in  the  waste  stream  according 
to  data  presented  in  the  EPA  waste 
characterization  report."  Plastic  disposal 
grew  from  0.5  million  tons  in  1960  to  9.6 
million  tons  in  1984  or  7  percent  of  total 
residential  waste.  Plastics  are  expected 
to  increase  to  10  percent  of  the  waste  in 
the  year  2000.  Although  many  types  of 
plastic  are  included  in  the  general  trend, 
polyethylene  terephthalate  (PET), 
polystyrene  (PS),  and  manufacturing 
wastes  (DMT  and  phthalic  anhydride 
bottoms)  were  analyzed  for  solid  waste 
management  impacts  because  they  are 
the  only  recovered  plastics  apt  to  be 
used  in  insulation  products. 

Data  from  the  U.S  Deoartment  of 
Commerce's  Bureau  of  Trade  indicates 
that  PET  use  is  growing  faster  than  other 
plastic  container  resins.  From  1985  to 
1986,  PET  use  grew  37.5  percent 
compared  with  high  density 
polyethylene  (12.9  percent),  low  and 
medium  density  polyethylene  (25.9 
percent),  polypropylene  (4.8  percent), 
polyvinyl  chloride  (9.5  percent), 
polystyrene  and  others  (29.4  percent). 
The  quantity  of  PS  in  containers  is 
small,  and  miscellaneous  other  resins 
are  included  in  the  data.  The  rapid 
growth  in  PET  use  is  presented  in 
Table  3. 

Table  3.— Consumption  of  PET  in 
Plastic  Bottle  Materials 


Year 

Million 
lbs. 

Tons 

Perceol  growtti 

1983 

1984 

420.5 
452.0 
480.0 
660.0 
800.0 

210,250 
226,000 
240.000 
330.000 
400.000 

7% 

1985 

1966 

37  5%  estimate 

1987 

21%  forecast 

*  Crushed  or  processed  waste  glass  Is  called 
cullet.  In-planI  manufacturing  waste  (home  scrap)  is 
also  called  cullet  and  has  always  been  used  in  the 
glass  container  and  Fiberglass  industries.  However, 
unless  otherwise  noted,  references  to  cullet 
throughout  this  preamble  and  guideline  refer  only  to 
pre-  and  postconsumer  waste  glass  in  accordance 
with  the  RCRA  definition  of  recovered  materials. 


Source;  U.S.  Department  of  Commerce. 

There  are  two  types  of  postconsumer 
PET  easily  available,  containers  and 
used  nim  stock.  Industry  sources  state 
that  PET  production  for  packaging  is 
approaching  1  billion  pounds  per  year 
with  approximately  150  million  pounds 
(or  15  percent)  currenUy  recycled.  The 
industiy  is  targeting  2  billion  pounds  of 


*  Office  of  Solid  Waste.  U.S.  Environmental 
Protection  Agency.  Characterization  of  Municipal 
Solid  Waste  in  the  United  States.  1900  to  2000 
(Update  1988).  Franklin  Aswicidtes.  Ud..  March  3a 
19B8. 


PET  for  packaging  by  1990.  All  film 
stock,  including  x-ray,  photographic  and 
microgr^hic,  is  extruded  PET. 
According  to  industry  sources, 
approximately  600  million  pounds  of 
PET  rdm  stock  is  producted  annually. 
About  one  third,  or  200  million  pounds, 
is  x-ray  Blm.  While  specific  data  on 
disposal  of  used  x-ray  film  is  not 
gathered,  one  source  stated  that 
approximately  200  million  pounds  of 
used  x-ray  fdm  is  disposed  of  annually, 
of  which  about  10  percent  or  20  million 
pounds  is  recycled. 

In  addition  to  postconsumer  plastic 
bottles  and  film,  an  average  of  5  percent 
of  every  type  of  plastic  resin  production 
becomes  manufacturers'  or  industrial 
waste  plastic  annually.  Polyester  resin 
production  was  6.3  billion  pounds  in 
1985.  The  amount  of  manufacturer's 
polyester  waste  generated  in  1985  was 
estimated  to  be  315  million  pounds. 
Total  supplies  of  recyclable  PET  from 
bottles,  x-ray  film  and  industrial  wastes 
can  be  roughly  estimated  to  be  1.25 
billion  pounds  annually. 

The  Society  of  the  Plastics  Industry 
reported  1986  production  of  PS  resin  to 
be  4.47  billion  pounds.  Approximately 
1.36  billion  pounds  were  produced  for 
packaging  and  418  million  pounds  for 
building  construction.  Production 
capacity  was  reported  to  be  5.39  billion 
pounds. 

Recycling  of  postconsumer  PS  from 
the  municipal  waste  stream  has  not 
been  attempted  and  data  on 
manufacturers'  waste  PS  is  not  gathered. 
For  1986,  industrial  waste  was  estimated 
to  be  5  percent  of  production  or  223.5 
million  pounds.  Manufacturing  waste  PS 
is  regularly  brokered. 

EPA  has  identified  another  industrial 
waste  that  could  be  used  to  produce 
plastic  rigid  foam  insulation,  DMT. 
Bottoms  are  the  heavy  fraction,  or 
residue,  from  plastics  production,  which 
may  or  may  not  have  recoverable 
materials.  An  EPA  data  base  of  plastic 
industry  waste  products  suggests  that 
DMT  wastes  that  potentially  had  value 
were  not  recovered  for  sale  in  1981;  this 
data  base  contained  only  a  partial 
sample  of  1981  data,  however.  Those 
DMT  wastes  with  value  were  recovered 
for  internal  use  or  were  burned  to 
extract  energy  value.  DMT  wastes 
without  apparent  value  (e.g.,  very  dilute) 
did  not  appear  to  be  recovered  at  all  but 
were  disposed  in  a  variety  of  ways. 

Phthalic  anhydride  bottoms  may  also 
be  used,  but  this  has  not  been 
documented  nor  are  quantity  data  and 
information  on  phthalic  anhydride 
wastes  currently  available  (torn  the  EPA 
data  base. 
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4.  Slag.  Slag  is  a  by-product  from  blast 
furnaces  and  other  metal  smelting 
processes.  According  to  the  National 
Slag  Association,  metallurgical  slags 
from  the  production  of  iron  and  steel  do 
not  represent  a  significant  solid  waste 
management  problem.  Stockpiles  are 
said  to  be  used  efficiently  in  most, 
though  not  all.  parts  of  the  country.  Iron- 
blast-fumace  slag  (the  general  term) 
sold  or  used  totaled  15.4  million  short 
tons  in  1986,  of  which  88  percent  or  13.5 
million  tons  were  air-cooled  iron  blast 
furnace  slag.  Road  construction 
materials,  such  as  road  base  and 
substitute  aggregates  in  concrete  and 
asphalt,  absorbed  81  percent  of  the  total 
supply.  Rock  wool  manufacturers 
purchased  519,000  short  tons,  or  3.8 
percent  of  the  air-cooled  iron  blast 
furnace  slag.  According  to  recent  Bureau 
of  Mines  data,  purchases  of  slag  for  rock 
wool  fell  from  617.000  short  tons  in  1985 
to  519,000  short  tons  in  1986. 

Based  on  current  data,  EPA  believes 
that  the  major  volumes  of  metallurgical 
slags  are  recycled  and  do  not  currently 
represent  a  nationwide  solid  waste 
management  problem.  However, 
increased  iron  and  steel  production, 
increasing  competition  from  other 
recovered  materials  in  roadbuilding,  and 
changes  in  the  national  economy  could 
adversely  affect  the  balance  of  supply 
and  demand  for  metallurgical  slags  in 
the  future  with  a  resulting  impact  on 
solid  waste  disposal. 

5.  Conclusions.  EPA  concludes  that 
newspaper  and  plastics  (PET  and  PS]  in 
the  municipal  waste  stream  represent 
solid  waste  management  problems 
based  on  quantity.  Supplies  of 
postconsumer  glass  are  currently  used 
efficiently,  and  the  container  industry  is 
capable  of  doubling  its  consumption  of 
postconsumer  cullet.  Manufacturing 
wastes  (such  as  plate  glass  and  plastic 
scrap]  as  well  as  industrial  byproducts 
(such  as  metallurgical  slags  and 
chemical  bottoms],  which  qualify  under 
the  RCRA  definition  of  recovered 
materials,  would  also  represent  solid 
waste  management  problems  based  on 
quantity  if  current  markets  are 
interrupted. 

B.  Feasible  Methods  of  Recovery 

The  second  EPA  criterion  for  selection 
of  reclaimed  materials  for  affirmative 
procurement  under  RCRA  Section  6002 
is  the  existence  of  economic  methods  of 
separation  and  recovery. 

Source  separation  programs  in 
operation  and  in  the  planning  stages  all 
target  newspaper  and  container  glass, 
and  some  target  container  plastics 
(particularly  PET  in  bottle  bill  states]. 
Materials  are  picked  up  through  curb- 
side  collection  programs,  drop-off 


centers,  charity  drives  and  so  on.  There 
is  no  national  count  of  such  recycling 
programs,  but  in  some  states  they  are  as 
many  as  200  local  programs.  More 
programs  are  being  implemented  each 
year.  Government-sponsored  collection 
programs  are  being  subsidized  because 
state-sponsored  economic  analyses 
have  indicated  that  recycling  is  less 
expensive  than  other  disposal  options. 

Three  states  and  one  city  (Rhode 
Island.  New  Jersey.  Connecticut  and 
Philadelphia],  passed  mandatoi-y 
recycling  legislation  by  the  end  of  1987. 
Numerous  municipalities  and  counties 
around  the  country  have  passed  similar 
local  legislation.  There  also  is  a  healthy 
system  of  brokers  for  materials  collected 
by  source  separation  programs  as  well 
as  all  types  of  manufacturers'  waste 
materials. 

1.  Newspaper.  Recycling  programs 
mandated  by  municipal  and  State  laws 
always  target  postconsumer  newspaper 
because  it  is  one  of  the  easiest  materials 
to  collect.  The  waste  paper  brokerage 
system  handles  a  large  proportion  of  this 
postconsumer  newspaper  as  well  as  the 
pre-consumer  or  overissue  waste 
newspaper. 

Recovery  rates  in  the  two  leading 
states  have  set  precedents  that  others 
are  trying  to  equal.  New  Jersey, 
according  to  the  American  Paper 
Institute  (API],  recovered  207,134  tons  of 
old  newspaper  in  1983.  API  estimated 
the  total  recoverable  tonnage  to  be 
370,000  tons  and  the  1983  recovery  rate 
to  be  56  percent.  The  average  recovery 
rate  for  the  nation  was  30  percent  the 
same  year.  Oregon,  with  excellent 
markets  for  old  newspaper,  has 
achieved  a  recovery  rate  of  75  percent 
according  to  the  Oregon  Department  of 
Environmental  Quality. 

2.  Glass.  The  Glass  Packaging 
Institute  reported  in  1987  that  seventeen 
non-bottle  bill  states  and  the  District  of 
Columbia  have  joined  individual  state  or 
joint  state  associations  to  foster 
collection  of  glass  containers  and 
publicize  redemption  centers.  For 
example,  the  Pennsylvania  Glass 
Recycling  Corporation  publishes  a 
newsletter  that  listed  forty-three  "glass 
for  cash"  centers  within  the  state  in 
1987.  Beverage  Industry  Recycling 
Programs  serve  some  of  the  same  non- 
bottle  bill  states  as  well  as  three  others. 
In  addition,  ten  bottle  bill  states  have 
developed  glass  collection  and 
processing  systems.  The  EPA  waste 
characterization  report  estimated  that 
1.25  million  tons  of  glass  were  recycled 
in  1986,  just  under  ten  percent  of  the 
available  supply.  This  compares  with 
368,000  tons  or  barely  three  percent  ten 
years  earlier. 


Processing  centers  have  been 
established  in  both  bottle  bill  and  non- 
bottle  bill  states  to  crush  and  clean  glass 
to  market  specifications.  A  new  center 
in  Pennsylvania  opened  in  the  summer 
of  1987  with  annual  processing  capacity 
of  over  100,000  tons  per  year.  The  center 
is  operated  by  a  private  company  with 
17  other  glass  processing  facilities  and 
depots  around  the  country.  Other 
privately  owned  and  operated  glass 
processing  facilities  exist  nationwide. 
While  national  data  is  not  gathered  on 
the  numbers  of  these  facilities  nor  the 
quantities  of  cullet  they  handle,  new 
processing  centers,  both  public  and 
private,  are  opening  in  urban  areas  all 
around  the  country. 

The  container  glass  industry  requires 
bottle  cullet  to  be  color-sorted,  a  labor 
intensive  process  which  either  requires 
citizens  to  do  the  color  separating  or 
requires  hand  sorting  lines  at  the 
processing  centers.  Mixed-color  cullet  is 
suitable  for  aggregate  substitute  in 
"glassphalt".  THe  fiberglass  industry 
has  accepted  color-mixed  cullet  in  the 
past,  although  fiberglass  furnaces  are 
much  more  sensitive  than  container 
furnaces  to  contaminants  such  as 
carbon,  plastics  and  metals.  Recycling 
programs  are  being  proposed  and 
implemented  that  stress  quantity  over 
color  separation.  If  sufficient  demand 
develops  for  color-mixed  cullet,  it 
should  become  available  because  it  is 
less  expensive  to  collect  and  process. 
The  technology  has  already  been 
developed  to  prepare  cullet  for 
aggregate  substitutes.  Additional 
processing  to  remove  contaminants  and 
prepare  color-mixed  cullet  to  fiberglass 
industry  specifications  is  more  complex 
and  therefore  more  expensive.  However, 
processing  lines  will  be  developed  if 
supplies  of  postconsumer  cullet  are 
greater  than  other  markets  can  absorb. 

3.  Plastic.  Postconsumer  PET 
containers  are  recovered  primarily  in 
the  bottle  bill  states,  although  some 
additional  state  and  local  governments 
are  planning  collection  for  PET  and 
other  plastic  containers.  According  to 
the  EPA  waste  characterization  report. 
63.000  tons  of  soft  drink  bottles  (PET 
with  high  density  polyethylene  (HDPE] 
base  cups]  were  recovered  in  1984  from 
collection  in  bottle  bill  states.  This 
represented  18  percent  of  national 
production  and  1  percent  of  gross  plastic 
discards. 

Used  x-ray  film  and  other  film  stock  is 
processed  to  recover  silver  nitrate  and 
other  metals,  then  is  disposed  or  routed 
for  further  contaminant  removal  and 
sale  or  to  disposal  faciHties.  At  least  one 
company  has  been  established  to 
decontaminate  x-ray  plastics  and 
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market  cleasP!?E  fiim  scrap.  In  1967. 
threi^put  at  this  mill  w^:  about  ft 
milliaitpeimdr  pet  yeat.  The-des^ 
capacity  fat  the  mill  is  48  niUionyoimde 
(or  24.000  short  tnns)^^  per  yeas.  Hiie 
capacity  lepresents  appcaxifnately  25 
percent  ef  Uie  estimated  used  x-ray 
stock. 

PostconauBei  PS  is  not  eunently 
recovered  for  recycling.  AHheugh  data  is 
not  gathered  systeraMieally  for 
manufacturing  waste  PS«  on»  broker 
roughly  estimated  that  200  million 
pounds  of  crystalline  and  foam  PS  are 
purchased  and  sold  in  some  form  to 
other  users.  If  waste  PS  can  be 
accumulated  in  40,000  pound  truckloads, 
and  if  these  wastes  meet  sper.ificatioas 
for  contamination,  users  can  be  found. 

The  network  of  waste  plastic  brokers 
will  handle  any  plastic  waste  for  which 
it  can  find  an  economix:ally  feasible 
market.  This  entails  a  market  value  high 
enough  to  cover  the  costs  of  processing 
and  transportation. 

The  DNfT  bottoms  are  definitely  in 
commercial  use  and  therefore  must  be 
economically  feasible  to  recover  as 
explained  above.  The  use  of  phthalic 
anhydride  bottoms  has  not  yet  been 
documented. 

4.  Slag.  Metallurgical  slag  is  used  as 
an  aggregate  substitute  in  road 
construction  and  as  the  raw  material  for 
most  rock  wool  insulation  made  in  the 
United  States.  Collection  and 
transportation  of  this  industrial 
byproduct  appears  to  be  well 
established. 

5.  Conclusions.  EPA  has  concluded 
that  feasible  recovery  methods  exist  for 
postconsumer  newspaper,  glass,  and 
PET  plastics.  TTie  industrial  byproducts, 
slag  and  DMT  bottoms,  as  well  as 
preconsumer,  or  manufacturing  waste, 
PET  and  PS.  are  also  recovered 
efficiendy. 

C.  Technically  Proven  Uses 

The  third  EPA  criterion  for  selection 
of  reclaimed  materials  for  affirmative 
procurement  under  RCRA  Section  6002 
is  that  the  material  has  technically 
proven  uses  in  the  designated  items. 
Recovered  materials  are  currently 
commercially  acceptable  feedstocks  in 
five  types  of  insulating  materiaU 
covered  by  the  guideline  proposed 
today:  cellulose,  composites,  fiberglass, 
plastic  rigid  foam,  and  rock  wool. 

1.  Cellulose.  There  are  two  types  of 
cellulose  insulation  products — cellufose 
insulation  and  cellulose  fiberboard. 

a.  Cellulose  looae-fill  and  spray-on 
insulation.  Cellulose  insulation  is  made 
from  approximately  75  percent  waste 
paper  the  remaining  portirat  consists  of 
chemicals  to  retard  flanimability  and  to 
deter  insects  and  i>e8ts.  While  there  is 


some  spray-on  ccUuloac:  insulation  made 
from  waste  paper,  the  iadusdy 
predominately  makes  lo<Me-fill 
insulation  which  ia  blown  into  walls  and 
attics. 

Cellulose  insulation  coB^lrisas  about  3 
percent  of  the  insulation  mraket 
according  to  a  1967  industry  estimate. 
The  cellulase  insulation  predaced  in 
1984  consumed  approximately  480,000 
tons  of  recycled  paper.  More  recent  data 
has  not  been  obtained. 

The  Department  of  Conunerce  listed 
371  manufacturers  of  cellulose 
insulation  in  1983.  Four  years  later,  in 
]uly  1987,  the  Cellulose  Industry 
Standards  Enforcement  Program  (CISEP) 
identified  138  active  firms.  This 
indicates  continued  shrinkage  in  the 
cellulose  insulation  industry.  Thirteen  of 
the  companies  identified  by  CISEP 
produced  approximately  20  percent  of 
the  cellulose  insulation  manufactured  in 
1987.  Cellulose  insulation  manufacturers 
are  located  all  across  the  country; 
consequently  availability  to 
procurement  agencies  should  present  no 
problems. 

b.  Cellulose  fiberboard.  A  range  of 
fiberboards  are  made  with 
postconsumer  recovered  paper,  which 
provides  short  fibers  that  complement 
longer,  coarser  fibers  from  wood.  Some 
boards  are  made  entirely  from 
postconsumer  paper.  Cellulose 
fiberboards  are  made  in  panels  of 
varying  thicknesses.  They  are  often 
called  insulating  boards,  although  they 
are  used  for  structural  reasons  as  well 
as  for  their  insulation  properties.  The 
American  Society  of  Heating 
Refrigeradon  and  Air  Conditioning 
Engineers  (ASHRAE)  includes  two 
paper-based  categories  under  the 
general  term  vegetable  fiberboard: 
"Laminated  paperboard"  and 
"homogenous  board  from  repulped 
paper".  R-value,  according  to  ASHRAE, 
is  about  2. 

Cellulosic  fiberboard,  a  related 
product,  is  predominantly  made  with 
wood  fibers,  and  is  more  fi«quendy 
identified  as  a  structival  product.  EPA 
was  unable  to  determine  whether  any  or 
all  cellulosic  fiberboards  contain 
postconsumer  recovered  paper. 
Therefore,  EPA  solicits  comments  on 
whether  the  category  "cellulosic 
fiberboard"  as  definisd  by  the  American 
Society  of  Testing  and  Materials 
(ASTM)  can  be  produced  with 
postconsumer  recovered  paper. 

Manufacturers  of  cellulose 
fiberboards  no  longer  have  a  trade 
association,  and  data  regarding  market 
share  is  net  available.  The  American 
Paper  Institute  ^oups  data  about 
"insulating  boards"  within  the 
construction  paper  and  board  category. 


Estimatad  production  o£  insulating 
board  for  1980. to  1988  remained  flat  at 
1,178,000  short  tons.  The  entire 
constnictkn.  paper  and  board  category 
was  estimated  at  2.2  million  short  tons, 
with  estimated  consumption  of 
recovered  paper  mater^ls  growing  from 
929,000  short  tons  in  1966  to  )U8t  over  1 
roilhon  short  tons  in  1966.  The  recovered 
paper  foedstoeks  were  predominantly 
postconsumer  newspaper,  mixed  paper 
and  corrugated.  There  is  no  estimate  of 
recovered  paper  consumption  for 
insulating  boards  alone. 

At  least  one  company,  Homasote, 
uses  100  percent  postconsumer 
recovered  paper  material  in  its  products. 
This  was  not  true  for  all  other 
companies.  One  uses  preconsumer  kraft 
paper  trimmings,  others  use  a  proportion 
of  postconsumer  paper  with  virgin 
ingredients  such  as  wood  fibers, 
binders,  waxes,  clays,  starches  and  so 
on. 

2.  Perlite  Insulation  Board.  Some 
composite  boards  are  made  with 
expanded  perlite  aggregate  (a  virgin 
mineral),  small  amounts  of  selected 
binders,  and  waste  newsapers.  The 
materials  are  mixed  together  and  formed 
into  rigid,  fiat,  rectangular  units  which 
may  have  facings  on  one  or  both  sides 
according  to  the  ASTM  C-728-82 
standard  specification.  Perlite  board  is 
primarily  used  for  commerical-  and 
industrial-type  roof  insulation.  Market 
growth  for  this  specialty  product  follows 
growth  in  the  gross  national  product  and 
is  expected  to  remain  at  1987  levels  for 
the  next  few  years. 

Approximately  0.2  pounds  of 
newspaper  is  used  per  board  foot  of  the 
finished  product.  Approximately  500 
million  board  feet  were  produced  in  1987 
by  the  only  two  known  manufacturers, 
consuming  about  50.000  tons  of  waste 
newspaper.  The  percentage  of 
newspaper  to  other  ingredients  varies 
from  23  percent  to  30  percent  according 
to  individual  product  characteristics, 
with  the  average  about  24  percent. 
Product  availability  to  government 
procuring  agencies  is  limited  only 
because  it  is  manufactured  by  just  two 
companies. 

3.  Fiberglass  Insulation.  Fiberglass 
insulation  is  primarily  made  from  sand, 
limestone,  soda  ash,  and  boron.  There 
are  other  material  added  to  product 
mixes  in  small  quantities.  The  materials 
are  melted  together  and  spun  into 
filaments  called  "batt '.  Cullet  is  a 
substitute  for  sand,  limestone,  and  soda 
ash.  Boron,  the  most  expensive  primary 
ingredient,  is  not  contained  in  bottle  or 
plate  glass  cullet. 

Recovered  materials  used  in 
fiberglass  insulation  products  include 
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pre-consumer  waste  glass  from  other 
manufacturing  processes,  such  as  plate 
glass,  container  glass,  transition  cullet 
(material  from  glass  furnaces  produced 
while  mixes  are  being  changed],  as  well 
as  postconsumer  bottle  cullet  in  isolated 
instances.  Home  scrap  (scrap  produced 
in  the  fiberglass  manufacturing  process) 
is  always  consumed  by  the  generator. 
Mixed-color  waste  glass  can  be  used  by 
the  fiberglass  industry  if  the  mixtures 
are  consistent  batch  to  batch,  However, 
green  and  amber  bottle  cullet  introduces 
trace  metals  used  to  create  the  colors 
which  can  cause  difficulties  in  fiberglass 
furnaces.  Variations  in  quantities  of  the 
colors  change  the  characteristics  of  melt, 
and  therefore  require  costly  process 
adjustments. 

Some  manufacturers  have  stated  that 
there  are  production  advantages  in  using 
recycled  glass.  Melting  cullet  instead  of 
melting  virgin  materials  provides  a  10- 
15  percent  energy  savings,  and  use  of 
cullet  can  speed  up  production  lines, 
increasing  the  production  rate.  At  least 
one  fiberglass  plant  was  using  40 
percent  or  more  recycled  material  in 
1986,  including  postconsumer  bottle 
cullet.  However,  this  is  not  common  to 
the  industry  nor  consistently  done 
within  the  parent  company. 

Other  manufacturers  dispute  this 
fmding;  they  generally  consider  bottle 
cullet  to  be  an  unacceptable  feedstock 
for  a  number  of  reasons.  First,  and  most 
important,  it  is  not  consistently 
available,  which  would  interrupt  long 
term  contracts  from  feedstock  suppliers 
of  limestone,  soda  ash  and  sand.  Long 
term  contracts  for  feedstocks  tend  to 
stabilize  the  costs  of  production  and 
assure  preferred  customer  status  in 
times  of  raw  material  scarcity.  Second, 
as  discussed  above,  batches  of 
postconsumer  mixed-color  bottle  cullet 
do  not  consistently  contain  the  same 
percentages  of  individual  colors  which 
causes  processing  disruptions.  Third, 
price  is  a  restraint  on  using  bottle  cullet. 
At  1986  costs  of  production,  a  price  of 
$.02-.025  per  pound  ($40-$50  per  ton)  for 
green  glass  cullet  was  said  to  be 
acceptable.  The  fourth  factor  is 
contaminants.  While  cullet  does  not 
have  to  be  color  sorted,  even  minor 
contamination  with  metal,  plastics, 
ceramics,  or  carbon  causes  problems  in 
fiberglass  processing  lines. 
Glass  processors  do  sell 
postconsumer  bottle  cullet  to  fiberglass 
manufacturers  in  most  parts  of  the 
country,  although  not  in  great  amounts. 
The  broader  category  of  preconsumer  or 
manufacturing  waste  cullet  is  used  more 
commonly.  While  data  is  not  gathered, 
knowledgeable  sources  estimate  175,000 
tons  of  preconsumer  cullet  is  sold  to  the 


fiberglass  industry  annually.  Unlike  the 
glass  container  industry  which  favors 
bottle  cullet  partly  because  it  contains 
the  key  ingredient  soda  ash,  the 
fiberglass  industry  obtains  much  of  the 
needed  soda  value  from  other  raw 
materials  containing  alumina  and  boron. 
Therefore,  neither  soda  ash  costs  nor 
scarcities  have  much  impact  on  the 
costs  of  producing  fiberglass. 

Some  fiberglass  manufacturers 
indicated  interest  in  using  postconsumer 
cullet  if  it  was  available  in  consistent 
quantities  and  quality  at  competitive 
prices.  These  companies  believed  that 
cullet  processing  technology  would  have 
to  be  improved  to  meet  their 
specifications  for  consistent  color  mix 
and  low  contaminant  levels. 

With  nearly  70  percent  market  share, 
fiberglass  dominates  the  total  insulation 
industry.  In  1987,  there  were  six 
companies  producing  Fiberglass 
insulation  at  26  locations.  The 
manufacturers  have  fairly  good 
geographic  spread  around  the  country; 
availability  is  only  in  question  when  the 
entire  insulation  industry  has  difficulty 
meeting  demand,  as  happened  during 
the  energy  crisis  of  the  1970s. 

4.  Rigid  Plastic  Foams.  Rigid  plastic 
foam  insulation  is  made  by  expanding 
resins  to  create  cells.  Blowing  agents  are 
used  to  enhance  the  formation  of  cells 
and,  in  some  cases,  the  blowing  agent 
remains  trapped  within  the  cells  to 
increase  insulating  properties.  Rigid 
foam  insulations  have  higher  R-values 
than  equivalent  thicknesses  of  other 
insulations,  although  they  tend  to  cost 
more.  The  higher  the  R-value,  the  better 
the  insulating  properties. 

There  are  several  basic  types  of 
plastic  rigid  foam  in  general  use, 
including  polyurethane, 
polyisocyanurate,  polystyrene,  and 
phenolics.  Phenolics  represent  and  very 
small  though  growing  fraction  of  the 
total.  The  use  of  plastic  rigid  foam 
insulation  appears  to  be  growing  the 
most  rapidly  of  all  types  of  insulation, 
although  data  is  not  consistently 
published,  and  information  from 
different  sources  rarely  agrees. 
However,  despite  variations  in  the  data, 
it  is  established  that  polyurethane, 
polyisocyanurate,  and  polystyrene 
foams  have  an  important  share  of  the 
total  market.  An  estimate  of  total  rigid 
foam  boardstock  consumption  in 
residential  and  commercial  applications 
was  presented  at  a  Society  of  the 
Plastics  Industry  conference  in  1^. 
Polyurethane  foam  use  was  expected  to 
grow  from  230  million  pounds  in  1984  to 
249  million  pounds  and  280  million 
pounds  in  1986  and  1990,  respectively. 
Projected  polystyrene  growth  for  the 


same  years  was  from  285  to  315  to  375 
million  pounds.  Phenolic  growth,  again 
for  1984. 1986,  and  1990,  was  estimated 
at  10  to  11  to  15  million  pounds. 

a.  Polyurethane  and  polyisocyanurate 
insulation.  References  to  polyurethane 
(PU)  and  polyisocyanurate  (PIR) 
insulations  tend  to  be  confusing.  The 
term  polyurethane  foam  can  also  refer  to 
the  flexible  foams  used  for  cushioning. 
Data  for  PU  and  PIR  feedstocks  and 
insulation  production  quantities  are 
frequently  grouped  together  under  the 
term  polyurethane  and  sometimes  are 
included  under  the  broader  term 
urethane  (U).  The  differences  between 
PU  and  PIR  rigid  foam  are  slight  and  do 
not  affect  the  use  of  recovered 
materials.  For  simplification,  in  this 
proposed  guideline,  the  term 
polyisocyanurate/polyurethane  (PIR/ 
PU)  will  be  used,  although  the  original 
terms  will  be  preserved  in  cited  data. 

PIR/PU  insulation  is  primarily  board 
and  laminated  board  products  used  to 
insulate  walls,  roofing,  and  doors  in 
residential  and  commercial  buildings. 
The  physical  blowing  agent  is  trapped  in 
the  cells  of  PlR/PU  rigid  foams  and 
contributes  to  the  high  R-  value. 

PIR/PU  board  insulation  is  made  with 
various  formulas  depending  on  the 
requirements  of  the  final  product. 
Ingredients  are  used  in  the  following 
ranges: 

•  Isocyanate — 53-57%. 

•  Aromatic  polyester  polyol — 30-20%. 

•  Blowing  agent— 15-20%. 

•  Surfactants  and  catalysts — 2-3%. 
PIR/PU  foam-in-place  insulation  (with 

two  sub-categories,  spray-in-place  and 
pour-in-place)  is  a  smaller  segment  of 
the  market.  It  is  used  primarily  for 
roofing  insulation  and  injection  into 
cavities,  with  some  used  in  wall 
insulation.  PIR/PU  foam-in-place 
ingredients  are  combined  on  site  and 
injected  into  position  where  the  mixture 
expands  and  hardens  in  place.  An 
estimate  of  the  size  of  the  PIR/PU  foam- 
in-place  market  was  developed  for  the 
Department  of  Energy.  In  1982, 
approximately  65  million  pounds  of 
foam  were  used,  primarily  in  roofs, 
expanding  to  approximately  88  million 
pounds  in  1986. 

The  formulation  percentages  of  PIR/ 
PU  foam-in-place  are  basically  40 
percent  isocyanate  to  40  percent  polyol 
to  20  percent  blowing  agent  and  other 
ingredients.  Unlike  boardstock,  where 
the  ingredients  are  mixed  as  they  are 
used,  PIR/PU  foam-in-place  is  premixed 
and  sold  to  installers  in  drums.  Shelf-life 
of  six  months  is  the  industry  standard. 
Formulations  with  more  than  30  percent 
polyester  in  the  polyol  fraction  break 
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down  in  less  than  six  months  and 
viscosity  is  seriausiy  impaired. 

Polyoi  is  the  component  in  all  types  of 
PIR/PU  rigid  foam  insulation  that  can 
contain  recovered  materials.  ASTM 
de&nes  pdyol  in  cellular  plastic  usage 
to  "include  compounds  containing 
alcoholic  hydraxyl  groups  such  as 
polyetberst  glycols,  polyesters,  and 
castor  oil  used  in  urethane  foam." 
Industry  sources  have  stated  that  the 
foam  iinulation  market  for  polyoi  is 
approximately  100  million  to  120  million 
pounds  per  year.  Two  types  of  polyoi 
are  used  by  the  PIR/PU  industry, 
aroisatic  polyester  polyoi  and  polyether 
polyoL 

•  Ammatic  polyester  polyoi  can  be 
derived  from  recycled  pre-  and 
postconsumer  PET  or  &om  the  chemicals 
DMT  and  phthalic  anhydride.  The  polyoi 
is  made  by  reacting  glycol  with  the  other 
ingredients.  In  some  cases,  waste  D^^' 
bottoms  are  used:  phthalic  anhydride 
possibly  are  used,  as  welL  Various 
manufacturers  contacted  between  1986 
and  1988  suggested  the  DMT  bottoms 
and  possibly  phthalic  anhydride 
bottoms  were  commonly  recovered  to 
produce  feedstock  resins  for  plastic  rigid 
foam  insulation  products.  PET  polyols 
are  45  percent  PET  to  50  percent  glycol. 
DMT  polyols  are  50  percent  DMT  to  50 
percent  glycol. 

•  Polyether  polyoi  is  derived  from 
polypropelene  oxide,  a  virgin  material 
process.  The  insulation  industry  has 
switched  almost  entirely  from  polyether 
polyols  to  the  less  expensive  polyester 
polyols  for  boardstock.  Premixed  foam- 
in-place  insulation  uses  about  70  percent 
polyether  and  30  percent  polyester  to 
avoid  loss  of  viscosity  in  storage. 

At  least  one  company.  Freeman 
Chemical,  is  marketing  polyols  made 
from  both  postconsumer  and 
manufacturing  waste  PET  bottles  as 
well  as  x-ray  and  other  films.  X-ray  film 
has  a  lower  intrinsic  viscosity  (IV]  than 
PET  beverage  bottles  and  is  therefore 
less  valuable  for  other  uses.  However, 
as  long  as  demand  for  PET  bottle 
materials  remains  lower  than  supplies, 
VEI  bottle  scrap  will  continue  to  be 
used.  Other  con^)anies  are  marketing 
polyols  derived  from  chemical  bottoms. 

Twenty  manufacturers  of  PIR/PU 
board  have  been  identified  with 
production  facilities  in  36  locations. 
Distribution  across  the  country  is  fairly 
good  in  the  northwest  and  mid-northern 
states.  Although  it  was  not  determined 
how  many  of  diese  insidation 
manufacturers  use  polyols  derived  from 
recovered  materials,  nor  exactly  how 
many  polyoi  producers  are  using 
recovered  materials  rather  than  virgin 
feedstocks,  one  third  of  the  polyols 
currently  marketed  for  PIR/PU  rigid 


foam  insulation  are  said  to  be  derived 
from  recovered  materials. 

b.  PofystyreDe  insulation.  Polystyrene 
insulation  for  building  construction  is 
produced  by  two  processes.  Expanded 
polystyrene  foams  incorporate  a 
blowing  a^nt  usually  pentane.  widi 
polystyrene  beads  which  are  expanded 
with  steam  or  hot  air.  The  resulting 
"prepufT'  is  aged  for  six  to  twenty-four 
hours  before  die  final  product  is  made  in 
a  heated  mold.  The  product  is  then 
cooled  in  the  mold  to  assure  uniformity 
and  good  quality. 

Extruded  polystyrene  is  made  by 
combining  polystyrene  base  resin  with  a 
blowing  agent  in  one  extruder,  feeding 
the  melt  through  a  cooling  extruder  then 
through  a  die  for  the  desired  shape. 
Flame  retardants  are  also  added  to  the 
product  mix.  Like  the  PIR/PU  foams, 
blowing  agents  are  generally  retained 
within  the  cellular  structure  to  improve 
R-values. 

Representatives  from  several 
manufacturers  of  polystyrene  insulation 
indicated  that  use  of  recovered  material 
content  is  technically  feasible.  However, 
one  source  stated  that  polystyrene  with 
flame  retardants  could  not  be  reused, 
which  would  appear  to  restrict  the  use 
of  home  scrap  in  polystyrene  insulation 
manufacture.  Despite  indications  that 
research  and  development  efforts  may 
be  underway,  current  use  of  recovered 
materials  could  not  be  documented. 

EPA  identified  77  manufacturers  of 
polystyrene  insulation.  These  include 
producers  of  both  extruded  polystyrene 
and  expanded  polystyrene  products. 
Numerous  other  small  companies  are 
said  to  be  in  business  around  the 
country.  Geographically,  the  identified 
polystyrene  insulation  manufacturers 
are  spread  as  widely  as  the  producers  of 
other  types  of  insulation  products. 

c.  Phenolic  insulation.  Phenolic  rigid 
foam  insulation  is  said  to  have  very  high 
R-values  per  inch,  good  fire  retardation, 
and  potentially  low  cost,  among  other 
characteristics.  It  is  a  fairly  new 
product,  but  the  relative  market  share  is 
expected  to  grow  rapidly  from  its 
current  small  base.  Phenolic  foam 
production  is  similar  to  PIR/PU  foam, 
although  the  ingredients  differ.  Aromatic 
polyester  polyols  are  used  in  small 
quantities  as  a  plasticizer.  The  product 
formulations  vary  according  to  specific 
product  and  manufacturer.  Product 
mixes  are  also  guarded  competitive 
secret  because  the  product  is  new. 
Therefore,  the  following  list  of 
ingredients  do  not  add  to  100  percent. 

•  Phenolic  resin — 65*-85%. 

•  Blowing  agent —5%-l  5%. 

•  Catalyst  and  surfactants — 5.5%- 
21.5%. 

•  Polyester  polyoi— 3%-10%. 


Unlike  the  approximate  1  to  1  ratio  of 
glycol  to  other  ingredients  in  PIR/PU 
polyols,  aromatic  polyester  polyoi  in 
phenolic  foam  manufacture  uses  10 
percent  glycol  to  other  ingredients.  The 
90  percent  fraction  of  the  polyoi 
contains  the  recovered  material 
However,  one  manufacturer  stated  that 
larger  percentages  of  polyoi  used  as  a 
plasticizer  produce  an  end  product  that 
is  too  soft  for  commercial  application 
with  mechanized  roofing  equipment,  and 
therefore  a  higher  percentage  of 
recovered  material  is  technically 
impracticable. 

Only  two  manufacturers  of  phenolic 
fbant  were  identified,  which  is  the  only 
limit  on  availability  for  government 
procurement. 

5.  Rock  Wool.  Rock  Wool  is  used  as 
loose^fill  insulation  and  also  is  sold  m 
batts  and  blankets,  although  production 
of  batts  and  blankets  is  phasing  out. 
Whde  rock  wool  and  fibierglass 
insulation  manufacturers  are  not 
necessadly  the  same  companies,  they  all 
belong  to  the  same  trade  associations 
and  tbe  two  products  are  usually 
tracked  together  under  the  general 
heading  mineral  fibers. 

Rock  wool  insulation  is  most 
frequently  made  from  metallurgical  slag, 
such  as  slag  from  steel  mills. 
Approximately  70  percent  of  the  rock 
wool  produced  in  1980  was  primarily 
made  from  blast  furnace  slag,  the  other 
30  percent  was  primarily  made  from 
steel  and  copper  slag.  Not  all  rock  wool 
manufacturers  depend  entirely  on  slag 
for  their  feedstock  needs,  however. 
Some  use  trap  rock  or  basaltic  rock.  Use 
of  slag  or  alternatives  depends  on  the 
availability  and  costs  of  the  materials 
and  their  location  to  production 
facilities.  The  rock  wool  industry  is 
shrinking,  and  data  is  no  longer 
consistently  gathered.  However, 
conversations  with  manufacturers  in 
1988  indicated  that  more  companies  are 
using  higher  percentages  of  natural  rock 
than  were  in  1960. 

Natural  rock  is  said  to  have  a  lower 
comparative  yield.  Slag  has  a  higher 
melting  alumina  silicate  than  natural 
rock,  which  makes  slag-based  insulation 
attractive  in  commercial  and  residential 
installations  where  fire  protection  is 
important  For  comparative  purposes, 
fiberglass  is  affected  by  heat  at  1,200- 
1,300  degrees  Fahrenheit,  compared  to 
rock  wool,  where  temperatures  must 
exceed  1,860-2.000  degrees  Fahrenheit 
before  the  wool  is  affected. 

The  manufacture  of  rock  wool  with 
slag  is  linked  to  the  metal  smelting 
industries,  which  provide  the  principal 
feedstocks.  Smelting  in  the  United 
States  is  decreasing,  and  there  is  strong. 
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demand  for  metallurgical  slags  as 
aggregate  substitutes  in  asphalt  and 
concrete  for  road  construction.  Slag  for 
rock  wool  must  be  of  higher  quality  and 
contain  fewer  contaminants  than  slag 
for  substitute  aggregates.  Although  rock 
wool  manufacturers  are  said  to  pay 
premium  prices,  some  slag  suppliers  are 
said  to  prefer  volume  to  specialty 
customers.  For  example,  in  1986.  the 
demand  for  slag  for  rock  wool 
production  was  3.8  percent  of  total  slag 
supplies,  compared  to  demand  for  slag 
for  use  as  aggregates,  which  was  81 
percent  of  total  supplies  of  slag.  Rock 
wool  manufacturers  have  reported  some 
difHculties  in  obtaining  slag  supplies  in 
the  southern  part  of  the  country.  There 
are  no  sources  of  postconsumer 
recovered  material  for  this  type  of 
insulation. 

Rock  wool  insulation's  market  share 
has  been  decreasing  in  recent  years. 
One  estimate  based  on  data  gathered  in 
1985  was  9-10  percent  of  the  total 
market;  the  percentage  dropped  to  3 
percent  in  another  estimate  in  1987. 
Changes  in  the  industry  and  in  trade 
associations  have  made  it  difficult  to 
make  a  more  accurate  assessment.  The 
most  recent  data  cited  was  for  1982, 
when  U.S.  production  of  rock  wool  was 
estimated  to  be  1.0  billion  pounds 
(453,500  metric  tons).  Ten  manufacturers 
of  rock  wool  insulation  were  identified, 
with  plants  in  18  locations.  Trade 
association  representatives  stated  that  a 
number  of  small  companies  do  not 
belong  to  the  associations  and  therefore 
may  not  be  included  in  this  total.  Rock 
wool  insulation  manufacturers  are 
primarily  located  in  the  mid-west  and 
the  southern  states,  with  a  few 
companies  located  in  the  northeast. 

6.  Conclusions.  EPA  concludes  that 
six  of  the  principal  types  of  insulation 
materials  used  in  the  United  States  are 
commercially  available  with  recovered 
materials  content:  Cellulose,  cellulose 
fiberboard.  fiber  in  perlite  boards, 
polyurethane/polyisocyanurate  rigid 
foam,  phenolic  rigid  foam,  and  rock 
wool.  Moreover,  industry  sources  have 
suggested  that  polystyrene  insulation 
containing  recovered  materials  is 
technically  feasible;  commercial  use  of 
recovered  materials  was  not  identified, 
however. 

Based  on  the  evidence  reviewed 
above.  EPA  further  notes  that  insulation 
meeting  a  wide  range  of  construction 
design  applications  is  available  with 
recovered  materials  content.  EPA  did 
not  evaluate  the  potential  for  recovered 
materials  usage  in  specialty  types  of 
insulation  made  with  virgin  materials 
because  they  represent  such  a  small 
portion  of  the  insulation  market. 


EPA  further  concludes  that  fiberglass 
insulation  often  contains  preconsumer 
manufacturing  waste  glass  and  may 
contain  some  postconsumer  cuUet,  but 
the  percentages  are  not  consistent  from 
manufacturer  to  manufacturer  nor  from 
batch  to  batch.  Representatives  from 
some  of  the  fiberglass  companies  have 
indicated  willingness  to  use  more 
postconsumer  cuUet  if  it  can  meet  their 
specifications  for  contaminants  and  if 
consistent  supplies  are  made  available 
at  competitive  prices. 

D.  Federal  Purchasing  Power 

The  fourth  EPA  criterion  for  selection 
of  a  procurement  item  for  affirmative 
procurement  under  RCRA  Section  6002 
is  that  the  Federal  government's  ability 
to  affect  purchasing  or  use  of  the  item, 
when  it  contains  recovered  materials,  be 
substantial. 

The  dollar  volume  of  the  building 
insulation  industry  was  estimated  by 
Hull  &  Company  in  1986  to  be  $2.24 
billion  excluding  retrofit  of  residential 
buildings.  A.W.  Johnson  estimated  the 
1986  residential  retrofit  insulation 
market  to  be  $6.7  million.  The  total  1986 
building  insulation  market,  at 
manufacturer's  net  price  is  estimated  to 
be  $2.9  billion.  Other  industry 
spokesmen  estimated  the  total  market  to 
be  $3  billion  in  1985.  The  same  sources 
stated  that  the  industry  was  holding 
even,  with  neither  major  growth  nor 
shrinkage. 

1.  Federal  Government.  Government 
agencies  purchase,  or  finance  purchases 
with  appropriated  Federal  funds, 
residential,  industrial,  and  commercial 
types  of  insulation  products. 
Expenditures  for  insulation  purchased 
with  appropriated  Federal  dollars  is 
conservatively  estimated  to  be  $148 
million.  This  figure  represents  only  those 
expenditures  that  could  be  estimated 
based  on  assured  insulation  use  by  an 
agency.  Open  market  expenditures  at 
the  local  level  may  be  considerable  but 
could  not  be  estimated  because 
centralized  records  are  not  currently 
maintained.  Based  on  1986  estimates  of 
market  size  and  identified  government 
purchases,  the  Federal  government 
accounts  for  approximately  5.1  percent 
of  the  insulation  market.  Procurements 
by  individual  agencies  are  summarized 
in  Table  4.* 


*  The  basis  for  these  estimates  is  explained  in 
Feasibility  of  a  Federal  Procurement  Guideline  for 
Recovered  Materrals  in  Insulation  Products.  E.H. 
Pechan  ft  Associates.  Inc..  September  1987.  which  is 
in  the  docket  for  this  proposed  guideline. 


Table  4.— Summary  of  Estimateo  Gov- 
ernment Expenditures  for  Insula- 
tion 

Departmerrt  o(  Energy  (198&) 

Weattienzabon ^ S38.000.000 

Institutional  Conservalton 4.593.000 

Total  doe 42,593.000 

Health  &  Human  Services  (19S5) 
Low  Income  Home  Energy  As- 
sistance Program _ 45,750,000 

Housing    and    Urban    Developmer>t 
(1986) 
Public    Hoitting    Modemizalion 

Fund ~ — 14.000.000 

Housing  for  Elderly  and  Handi- 
capped   _ -         3.800.000 

Community  Development  Block 

Grants 5.700,000 

Indian  Housing  Program 2,392.000 

Total  HUD 25,892,000 

Ger>eral      Services     Administration 
(1986) 

Direct  purchases _ 487.300 

New  construction,  repairs  and 

altaration«.._ 12.344,600 

Total  GSA 12.831,900 

Department  of  Defense  (1986) 

Direct  purct»ase8 nominal 

New  constniction  and  rehaMita- 

tion 20.893,600 

Total     Estimated     Goverrv 
nwnt  Purchases _ -     148.050,500 

The  value  of  Federal  insulation 
purchases  was  estimated  as 
conservatively  as  possible,  using  lowest 
percentages  or  lowest  range  when  there 
was  a  choice.  It  is  probable  that 
appropriated  Federal  dollars  accoimt  for 
a  considerably  higher  percentage  of 
market  share.  Insulation  is  rarely 
tracked  as  a  line  item  in  any  budget  In 
the  one  case  that  EPA  knows  of,  the 
data  are  not  yet  available. 

The  Department  of  Energy  (DOE) 
estimates  that  20  percent  of  its 
expenditures  for  the  Weatherization 
Program  is  spent  for  insulation.  Funds 
are  distributed  through  state  agencies, 
which  in  turn  use  a  variety  of  methods 
to  distribute  monies  through  local 
housing  authorities  and  local  grantees. 
The  Institutional  Conservation  program 
roughly  estimated  total  insulation 
expenditures  from  which  an  average 
annual  expenditure  was  computed. 

The  Department  of  Health  and  Human 
Services  (HHS)  distributes  Low  Income 
Home  Energy  Assistance  Program 
(LIHEAP)  funds.  Under  this  program, 
states  are  allowed  to  spend  up  to  15 
percent  of  their  allocation  on 
weatherization.  As  these  funds  are 
distributed  by  the  same  state  agencies 
as  DOE  funds,  the  same  20  percent 
estimate  for  insulation  was  used. 

Many  Department  of  Housing  and 
Urban  Development  (HUD)  programs 
provide  fimds  for  building  construction 
and/or  rehabilitation.  Insulation 
expenditures  are  not  tracked  at  the 
national  level.  HUD  funds  are 
distributed  many  ways,  for  instance 
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through  the  ten  regional  HUD  offices, 
through  local  housing  authorities  or 
through  block  grants  to  states  where 
priorities  are  determined  locally. 

Most  HUD  funds  that  are  dispersed 
where  they  could  be  used  to  purchase 
insulation  are  considered  loans. 
However,  loans  are  repaid  through 
Federal  funds  and  subsidies,  not  from 
the  private  sector.  In  addition,  HUD 
mortgage  insurance  programs  range 
from  $30  to  $100  billion  per  year,  and 
energy  efficiency  remains  a  high 
priority.  The  insulation  component 
would  be  $228  to  $760  million.  This 
estimate  derived  from  mortgage 
insurance  was  not  included  in  the 
estimate  of  Federal  purchases  of 
insulation  because  it  could  not  be 
established  that  direct  or  indirect 
expenditures  of  appropriated  Federal 
funds  actually  take  place  in  insurance 
programs. 

At  the  General  Services 
Administration  (CSA),  insulation  is 
purchased  directly  for  use  by 
government  agencies  and  is  also 
purchased  through  construction 
contracts.  The  entire  direct  purchase 
program  is  being  revised  from 
warehoused  purchases  to  requirement 
contracts  which  allow  agencies  to  buy 
what  they  need  directly  from  suppliers 
under  annual  contract.  Direct 
expenditures  were  determined  as 
available.  All  GSA  expenditures  for 
insulation  are  direct  use  of  Federal 
funds. 

Divisions  of  the  Department  of 
Defense  (DOD),  the  Army,  Navy  and  the 
Air  Force,  do  not  track  direct  purchases 
of  insulation.  Construction  projects 
which  would  include  insulation  were 
estimated  from  the  general  construction 
budget  (which  includes  non-insulated 
items  like  bridges).  All  DOD 
expenditures  for  insulation  are  direct 
use  of  Federal  funds. 

2.  Impact  on  State  and  Local 
Governments.  A  significant  number  of 
the  Federal  programs  disperse  their 
funds  through  state,  local  and  non-profit 
agencies.  Funds  are  not  specifically 
earmarked  for  insulation  purchases; 
rather  monies  are  used  for 
weatherization,  building  construction, 
rehabilitation  and  so  on,  usually  through 
construction  contracts. 

State  and  local  agencies  are  required 
to  comply  with  EPA  procurement 
guidelines  under  the  conditions 
described  in  Section  IV(C)  of  this 
preamble.  EPA  believes  that  once 
affirmative  procurement  programs  are 
established  by  state  and  local  agencies 
in  compliance  with  their  obligations 
when  using  Federal  funds,  the  same 
provisions  that  favor  the  use  of 


recovered  material  content  will  be  used 
for  other  insulation  purchases. 

3.  Conclusions.  EPA  concludes  that 
the  expenditure  of  Federal  funds  for 
insulation  v.ould  have  a  significant 
impact  on  the  insulation  market.  EPA 
believes  not  only  that  direct  Federal 
government  agency  purchases  would 
have  an  impact,  but  also  that  a 
considerable  ripple  effect  would  develop 
through  state  and  local  governments 
that  use  local  funds  as  well  as  Federal 
funds  for  major  programs. 

E.  Other  Considerations 

There  is  an  additional  factor  affecting 
insulation  which  EPA  included  in  its 
development  of  the  guideline  proposed 
today.  Both  pre-  and  postconsumer 
waste  materials  (e.g..  newspaper,  glass, 
plastic)  and  industrial  byproducts  (e.g.. 
slag  and  chemical  bottoms)  are  used  in 
many  different  types  of  building 
insulation  products.  Building  insulation 
products  produced  with  pre-  and  post- 
consumer  materials  and  building 
insulation  products  produced  with 
byproducts  compete  for  the  same  end 
use.  Although  the  byproducts  and  some 
pre-consumer  materials  used  in  building 
insulation  products  are  not  currently  a 
solid  waste  management  problem,  EPA 
is  concerned  that  a  preference  only  for 
building  insulation  products  containing 
certain  pre-  and  post-consumer 
materials  could  possibly  result  in  other 
materials  and  byproducts  ending  up  in 
the  solid  waste  stream.  Therefore,  EPA 
has  intentionally  included  within  the 
scope  of  the  proposed  guideline 
insulation  products  made  with  all  pre- 
consumer  materials  and  industrial 
byproducts  that  qualify  as  recovered 
materials  under  the  RCRA  definition. 
EPA  solicits  comments  on  including  this 
range  of  insulation  products  within  this 
guideline. 

F.  Conclusions  Regarding  the 
Designation  of  Building  Insulation 
Products 

Based  on  the  analysis  above, 
including  economic  and  environmental 
considerations,  EPA  has  determined  that 
building  insulation  products  containing 
"recovered  materials"  as  defined  by 
RCRA  meet  the  criteria  for  designation 
as  a  procurement  item  under  the 
provisions  of  section  6002. 

IV.  Proposed  Guideline 

This  portion  of  the  preamble  explains 
each  section  of  the  proposed  guideline. 

A.  Purpose 

The  purpose  of  this  guideline  is  to  (1) 
designate  building  insulation  products, 
as  described  below,  as  items  subject  to 


the  procurement  requirements  of  section 
6002  of  RCRA;  and  (2)  recommend 
procedures  for  complying  with  Section 
6002. 

Insulation  products  are  not  fungible 
items  and  consequently  do  not  compete 
in  the  marketplace  on  the  basis  of  price 
alone.  Technical  performance 
considerations  may  dictate  use  of  one 
type  of  insulation  material  rather  than 
another.  EPA  believes  that  the  intent  of 
RCRA  would  best  be  served  by 
identifying  and  increasing  the  use  of 
recovered  materials  content  in  as  many 
different  types  of  insulation  products  as 
possible.  Competition  between  product 
type  (e.g.,  loose-fill,  blanket,  board,  or 
spray-in-place)  or  material  type  (e.g., 
cellulose,  fiberglass,  rock  wool,  rigid 
plastic  foam,  and  specialty  materials) 
would  therefore  continue,  while  use  of 
recovered  materials  would  increase. 
Consequently,  EPA  has  sought  to 
include  all  the  major  types  of  insulation 
in  commercial  use  within  this  proposed 
guideline.  EPA  solicits  comment  on  this 
approach  to  performance  criteria. 

B.  Scope 

This  guideline  applies  to  building 
insulation  products.  This  term  includes 
but  is  not  limited  to  insulation  products 
used  in  residential,  commercial  and 
industrial  type  applications  such  as 
blanket,  board,  spray-in-place,  and 
loose-fill.  As  explained  in  Section  II.D  of 
this  preamble,  building  insulation  is 
used  in  four  locations:  Ceilings,  floors, 
foundations,  and  walls.  The  types  of 
materials  from  which  these  products  are 
made  include  but  are  not  limited  to: 
Cellulose  and  cellulosic  fiber,  fiberglass, 
rock  wool,  plastic  rigid  foams,  and 
specialty  materials.  Composite  products 
made  from  more  than  one  material  are 
also  included  within  the  scope. 

All  of  the  predominant  types  of 
building  insulation  products  are 
included  within  the  scope  of  this 
proposed  guideline,  and  all  contain,  or 
have  the  technical  potential  to  contain, 
recovered  materials.  In  addition, 
specialty  materials  for  all  types  of 
building  insulation  or  insulation 
ingredients  where  recovered  material 
content  use  may  not  have  been 
documented  (e.g..  vermiculite  and 
polystyrene)  are  included  within  the 
scope  of  this  guideline.* 


*  Seclion  6002|d)(2)  of  RCRA  requires  the  "use  of 
recovered  malerials  to  the  maximum  extent  possible 
without  jeopardizing  the  intended  use  of  the  item." 
This  statutory  provision  effectively  allows  procuring 
agencies  to  exclude  use  of  recovered  materials  from 
specificatiuns  when  performance  standards  for  an 
item  cannot  t>e  met  if  recovered  materials  are 

CunllnurJ 


Federal  Register  /  Vol.  53,  No.  148  /  Tuesday.  August  Z,  1988  /  Proposed  Rules 


2tl77 


In  this  proposed  guideline, 
recommendations  for  minimum  content 
standards  and  any  references  to 
recovered  material  content  refer  only  to 
the  core  material  of  an  insulation 
product  and  do  not  include  any  facings, 
bindings,  or  other  materials  applied  to 
the  surfaces  of  the  core  materials.  In  the 
case  of  composite  products  made  from 
more  than  one  material,  proposed 
minimum  content  standards  apply  to  the 
respective  materials  used  in  the  core 
unless  the  product  is  specifically 
addressed. 

EPA  has  included  insulation  made 
with  postconsumer  recovered  paper  in 
the  scope  of  this  proposed  guideline  as 
well  as  stressed  its  use  in  building 
insulation  products  to  meet  EPA's 
responsibility  under  section  6002(c)(1). 
Section  501  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Pub.  L.  98- 
616),  amended  section  e002(c)(l)  to 
stress  the  maximum  practicable  use,  in 
the  case  of  paper,  of  postconsumer 
recovered  materials.  These 
postconsumer  paper  materials  are 
defined  as: 

Paper,  paperboard,  and  fibrous  wastes 
from  retail  stores,  office  buildings,  homes  and 
so  forth,  after  they  have  passed  through  their 
end-usage  as  a  consumer  item,  including: 
used  corrugated  boxes,  old  newspapers,  old 
magazines,  mixed  waste  paper,  tabulating 
cards,  and  used  cordage,  and  all  paper, 
paperlioard,  and  Tibrous  wastes  that  enter 
and  are  collected  from  municipal  solid  waste. 

There  are  other  types  of  insulating 
products,  such  as  air  handling, 
acoustical,  pipe,  and  cold  storage 
insulation.  Building  insulation  was 
chosen  because  it  is  by  far  the  largest 
volume  of  insulation  manufactured,  is 
least  likely  to  require  virgin  specialty 
materials  for  specialty  purposes,  and  is 
dominated  by  the  types  of  insulation 
products  that  for  physical  or  chemical 
reasons  can  contain  recovered 
materials.  Government  purchases  of 
insulation  products  would  also  tend  to 
have  the  greatest  impact  on  this 
category. 

Other  types  of  insulation  are  defined 
as  follows: 

Air  Handling  Insulation  may  be  in 
flexible  or  rigid  board  form  and  serves 
to  control  heat  transfer  from  the  inside 
to  or  from  the  ambient  surround  of 
rectangular,  oval  or  round  ducts,  which 
usually  contain  conditioned  air.  The 
insulation  system  may  include  a  factory 


included  in  the  content.  Thai,  the  speciflcatfonc  for 
particular  types  of  building  insulation  materials  that 
do  not  or  could  not  contain  recovered  materials 
must  be  based  upon  performance  criteria.  EPA 
suggests  a  procedure  for  Federal  agencies  to 
establish  such  an  exclusion  in  |  248.11  of  the 
proposed  guideline  as  discussed  below  under 
Specincalions. 


or  field-applied  water  vapor  or  weather 
resistant  exterior  membrane  or  covering 
jacket. 

Acoustical  Insulations  are 
manufactured  in  flexible  blanket,  rigid 
board  or  specialty  shaped  sections  and 
are  intended  for  use  in  sound 
attenuation  applications.  They  may 
include  interior  or  facing  membranes, 
which  are  factory  applied. 

Cold  Storage  Insulation  is  specirically 
designed  for  use  in  the  exterior  envelope 
of  refrigerator  and  freezer  storage 
buildings  and  rooms.  It  is  usually 
applied  to  the  inside  structural  building 
sections  and  is  designed  to  perform  at 
subzero  temperatures.  Critical 
performance  requirements  include 
compressive  strength,  minimum 
coefficient  of  expansion,  and  permanent 
thermal  resistance. 

Pipe  Insulation  is  manufactured  in 
performed  sections  as  thermal  insulation 
suitable  for  application  to  round  piping 
or  tubing  which  serves  to  transport 
liquids  or  gasses  at  temperatures  above 
or  below  the  ambient  surroundings.  The 
insulation  system  may  include  a  factory 
or  field-applied  water  vapor  or  weather 
resistant  exterior  membrane  or  covering 
jacket. 

These  other  types  of  insulation 
products  must  meet  different  and 
frequently  more  stringent  specifications 
and  are  believed  to  be  less  easily 
adapted  to  manufacture  with  recovered 
materials.  EPA  solicits  comments  on  any 
or  all  of  these  other  types  of  insulation 
products  regarding  whether  (1)  they 
contain  recovered  materials,  (2) 
government  expenditures  represent  a 
significant  percentage  of  total 
purchases,  and  (3)  they  should  be 
included  within  the  scope  of  this 
proposed  guideline. 

C.  Applicability 

Many  of  the  requirements  of  section 
6002  apply  to  "procuring  agencies," 
which  is  defined  by  RCRA  in  section 
1004(17)  as  "any  Federal  agency,  or  any 
State  agency  or  agency  of  a  political 
subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  for  such 
procurement,  or  any  person  contracting 
with  any  such  agency  with  respect  to 
work  performed  under  such  contract." 
Under  section  6002(a),  the  procurement 
requirements  apply  to  any  purchase  by  a 
procuring  agency  of  an  item  costing 
$10,000  or  more  or  when  the  procuring 
agency  purchased  $10,000  worth  of  the 
item  or  of  a  functionally  equivalent  item 
during  the  preceding  fiscal  year. 

In  addition,  the  requirements  of 
section  6002  apply  to  each  Federal 
agency  as  a  whole.  This  point  is 
particularly  important  in  determining 
whether  the  $10,000  threshold  has  been 


reached.  For  example,  the  Department  of 
Housing  and  Urban  Development  as  a 
whole,  purchases,  or  causes  the 
purchase  of,  more  than  $10,000  worth  of 
building  insulation  products  during  each 
fiscal  year.  Therefore,  the  requirements 
of  section  6002  will  apply  to  all  HUD 
procurements  of  building  insulation 
products,  including  procurements  by 
individual  regions  and  subagencies.  by 
state  and  local  grantees  and  their 
contractors,  and  by  HUD  contractors. 

1.  Direct  Purchases.  For  the  purposes 
of  this  guideline,  purchases  made  as  a 
result  of  a  solicitation  by  a  procuring 
agency  for  its  own  general  use  or  that  of 
other  agencies  (for  example.  GSA 
purchases]  are  considered  "direct". 
Insulation  purchased  as  part  of  a 
construction  contract  is  also  considered 
a  "direct  purchase." 

2.  Indirect  Purchases.  The  definition 
of  "procuring  agency"  in  RCRA  section 
1004(17)  makes  it  clear  that  the 
requirements  of  section  6002  apply  to 
"indirect  purchases,"  i.e.,  purchases  by  a 
State  or  local  agency  or  its  contractors 
using  appropriated  Federal  funds.  Thus, 
the  guideline  applies  to  insulation 
purchases  meeting  the  $10,000  threshold 
made  by  States  and  their  localities  or 
their  contractors,  subcontractors, 
grantees,  or  other  persons  which  are 
funded  by  grants,  loans,  or  other  forms 
of  disbursements  of  monies  from  Federal 
agencies.  However,  the  guideline  does 
not  apply  to  such  purchases  if  they  are 
unrelated  to  or  incidental  to  the  Federal 
funding,  i.e.,  not  the  direct  result  of  the 
grant,  loan,  or  funds  disbursement.  An 
example  of  an  insulation  purchase 
unrelated  or  incidental  to  Federal 
funding  is  where  funds  have  been 
provided  for  public  transit  maintenance 
and  a  new  facility  is  built  in  whidi 
vehicles  are  repaired.  The  contractor 
constructing  the  maintenance  facility 
also  builds  a  temporary  on-site 
management  structure.  Any  insulation 
purchases  for  the  second  structure  are 
not  subject  to  the  requirements  in 
section  6002  or  this  guideline,  even 
though  some  of  the  grant  funds 
supporting  the  contract  might  be  used  to 
finance  the  purchases. 

EPA  solicits  comments  on  whether 
this  guideline  should  be  revised  to 
exempt  block  grants  from  the  section 
6002  procurement  requirements  because 
it  generally  may  not  be  possible  to 
account  separately  for  block  grant  funds 
from  non-Federal  funds.  EPA  also 
solicits  comments  on  whether  this 
guideline  should  be  revised  to  exempt 
block  grants  only  when  it  is  not  possible 
to  account  separately  for  such  funds. 

3.  The  $10,000  Threshold.  RCRA 
section  6002(a)  provides  that  the 
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requirements  of  section  6002  apply:  (1) 
When  the  purchase  price  of  an  item 
exceeds  $10,000  or  |2)  when  the  quantity 
of  such  items  or  of  functionally 
equivalent  items  purchased  during  the 
preceding  fiscal  year  was  $10,000 
more.  Thus,  section  6002  clearly  sets  out 
a  two-step  procedure  for  determining 
whether  the  $10,000  threshold  has  been 
reached.  First,  a  procuring  agency  must 
determine  whether  it  purchased  $10,000 
worth  of  building  insulation  products 
during  the  preceding  fiscal  year.  If  so, 
the  requirements  of  section  6002  apply 
to  all  building  insulation  purchases 
occurring  in  the  current  fiscal  year. 
Second,  if  a  procuring  agency  did  not 
procure  $10,000  worth  of  building 
insulation  products  during  the  preceding 
fiscal  year,  it  is  not  subject  to  section 
6002  unless  it  makes  a  $10,000  purchase 
of  building  insulation  products  during 
the  current  fiscal  year.  The  requirements 
of  section  6002  then  apply  to  the  $10,000 
purchase  of  building  insulation  products; 
to  all  subsequent  purchases  of  building 
insulation  products  made  during  the 
current  fiscal  year,  regardless  of  size; 
and  to  all  procurements  of  building 
insulation  products  made  in  the 
following  fiscal  year. 

Section  6002(a]  does  not  provide  that 
the  procurement  requirements  are 
triggered  when  the  quantity  of  items 
purchased  during  the  current  fiscal  year 
is  $10,000  or  more.  EPA  does  not  believe 
that  Congress  intended  to  require 
procuring  agenices  to  keep  a  running 
tally  of  procurements  of  items 
designated  by  EPA.  Maintaining  such  a 
running  tally  would  be  very 
burdensome.  Rather,  procuring  agencies 
only  need  to  compute  their  total 
procurements  of  building  insulation 
products  once  at  the  end  of  the  fiscal 
year  and  only  if  they  intend  to  claim  an 
exemption  from  the  requirements  of 
section  6002  in  the  following  fiscal  year. 

4.  Functionally  Equivalent  Items.  In 
common  usage,  the  term  insulation 
covers  many  items  manufactured  to 
meet  different  uses  and  performance 
standards.  EPA  believes  that  restricting 
the  applicability  of  section  6002  based 
on  a  vary  narrow,  technical  definition  of 
functional  equivalency  would  limit  the 
effectiveness  of  the  guideline  in  meeting 
the  objectives  of  RCRA,  because  an 
agency  may  purchase  less  than  $10,000 
of  each  type  of  building  insulation 
product. 

EPA  has  concluded  that,  in  the  case  of 
building  insulation,  "functionally 
equivalent"  items  should  be  defined  as  a 
category  of  items  having  substantially  or 
similar  end  use.  This  category,  "building 
insulation,"  will  assure  broad 
applicability  of  this  guideline.  Further, 


building  insulation  types  defined  by 
design  (such  as  loose-fill,  blanket,  board, 
and  spray-in-place]  and  building 
insulation  products  defined  by  material 
content  (such  as  fiberglass,  cellulose, 
cellulose  fiberboard,  rock  wool,  rigid 
plastic  foams,  composites,  and  specialty 
materials)  can  be  used  almost 
interchangeably  in  ceilings,  fioors, 
foundations  and  walls.  The  choice  of 
building  insulation  type  and  material 
content  is  based  on  technical 
considerations  that  are  site  specific. 

Government  procuring  agencies  rarely 
track  building  insulation  purchases  as  a 
line  item  and  certainly  do  not 
distinguish  between  material  types  or 
design  types  of  building  insulation 
products.  EPA  believes  that  the 
guideline  will  be  more  easily 
implemented  by  procuring  agencies  if  all 
types  of  insulation  used  to  resist  heat 
fiow  within  a  building  are  included 
within  the  single  category  of  building 
insulation. 

Under  §  248.3(b)  of  the  guideline,  all  of 
the  following  types  of  insulation  are 
encompassed  by  the  term  "building 
insulation"  and  therefore  are 
"functionally  equivalent"  for  purposes 
of  the  $10,000,  threshold: 

•  Loose-fill  insulation,  including  but 
not  limited  to  cellulose  fiber,  fiberglass, 
rock  wool,  vermiculite,  and  perlite; 

•  Blanket  and  batt  insulation, 
including  but  not  limited  to  fiberglass 
and  rock  wool; 

•  Board  (sheathing,  roof  decking,  wall 
panel)  insulation,  including  but  not 
limited  to  cellulose  fiberboard,  glass 
fiberboard,  foam  glass,  polyurethane, 
polyisocyanurate,  polystyrene, 
phenolics,  and  composites;  and 

•  Spray-in-place  insulation,  including 
but  not  limited  to  polyurethane, 
polyisoicyanurate  and  spray-on 
cellulose. 

D.  Definitions 

Most  of  the  definitions  used  in  this 
proposed  guideline  are  used  in  RCRA 
and  therefore  need  no  further 
explanation.  Others  are  standard 
industry  or  purchsing  definitions.  A  few 
are  discussed  in  more  detail  in  this 
section  of  the  preamble  to  clarify  the 
information  that  follows. 

1.  Building  Insulation.  "Building 
insulation"  is  defined  as  a  material, 
primarily  designed  to  resist  heat  flow, 
which  is  installed  between  the 
conditioned  (heated  and/or 
mechanically  cooled]  volume  of  a 
building  and  adjacent,  unconditioned 
volumes  or  the  outside.  This  term 
includes  but  is  not  limited  to  insulation 
products  such  as  blanket,  board,  spray- 
in-place,  and  luo86 -fill.  "Building 
insulation"  is  intended  to  cover  all 


thermal  insulation  products  used  in  all 
types  of  structures  with  the  exception  of 
cold  storage  and  pipe  insulation.  The 
phrase  "including  but  not  limited  to"  in 
the  insulation  definitions  is  intended  to 
insure  that  new  types  of  products  will 
be  included  within  the  scope  of  the 
guideline  as  they  are  developed. 

2.  Practicable.  Section  6002(c)  requires 
procuring  agencies  to  procure  items 
composed  of  the  highest  percentage  of 
recovered  materials  practicable  and 
section  6002(i)  requires  procuring 
agencies  to  develop  programs  to  assure 
that  recovered  materials  are  purchased 
to  the  maximum  extent  practicable 
(emphasis  added).  EPA  defined 
"practicable"  in  the  final  paper  guideline 
(52  FR  37297,  October  6, 1987)  and  is 
including  the  definition  in  this  proposed 
guideline  for  insulation  products. 

EPA's  definition  of  "practicable" 
combines  the  dictionary  definition  with 
certain  statutory  criteria  for  determining 
practicability.  The  dictionary  definition 
of  practicable  is  "capable  of  being 
used,"  and  EPA  believes  that  Congress 
intended  the  term  to  be  defined  in  this 
way.  Congress  also  provided  four 
criteria  for  determining  the  maximum 
amount  practicable:  (1)  Performance  in 
accordance  with  applicable 
specifications;  (2)  availability  at  a 
reasonable  price;  (3)  availability  within 
a  reasonable  period  of  time;  and  (4) 
maintenance  of  a  satisfactory  level  of 
competition.  EPA's  definition  of 
practicable  incorporates  these  criteria. 

3.  Procurement  Terms.  To  simplify  the 
Federal  purchasing  process, 
"commercial  item  descriptions"  (CIDs), 
which  reference  industry  standards, 
have  generally  replaced  the  multitude  of 
individual  insulation  specifications 
previously  used  by  Federal  procurement 
agencies.  When  soliciting  invitations  to 
bid,  procuring  agencies  can  stipulate 
special  terms  and  conditions  (such  as 
minimum  content  standards  for 
recovered  material  content),  in  the 
"invitation  to  bid"  or  "request  for 
proposal"  documents.  These  phrases 
have  been  defined  by  the  National 
Institute  of  Governmental  Purchasing  as 
follows: 

•  "Commercial  Item  Descriptions  " 
are  series  of  simplified  item  descriptions 
under  the  Federal  specifications-and- 
standards  program  used  in  the 
acquisition  of  commercial  off-the-self 
and  commercial  type  products. 

•  "Invitation  For  Bids  (IFB)"  is  the 
solicitation  for  prospective  suppliers  by 
a  purchaser  requesting  their  competitive 
price  quotations. 

•  "Request  For  Proposal  (RFP)"  is  a 
request  for  an  offer  by  one  party  to 
another  of  terms  and  conditions  with 
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references  to  some  work  of  undertaking; 
the  initial  overture  or  preliminary 
statement  for  consideration  by  the  other 
party  to  a  proposed  agreement. 

4.  Insulation  Terms.  Definitions  for 
terms  relating  to  insulation  are  directly 
quoted  or  have  been  adapted  from  the 
Association  of  Testing  and  Materials 
(ASTM)  and  the  Department  of  EnCTgy's 
Residential  Conservation  Service 
definitions,  as  they  were  available. 

As  explained  above,  EPA  was  unable 
to  determine  whether  any  or  all 
cellulosic  fiberboards  contain 
postconsumer  recovered  paper. 
Therefore,  in  this  proposed  guideline, 
EPA  is  using  the  term  "cellulose 
fiberboard"  to  refer  to  fiberboards 
containing  recovered  paper.  EPA  solicits 
comments  on  use  of  this  term. 

E.  Requirements  vs.  Recommendations 

RCRA  section  6002  requires  procuring 
agencies  and  contracting  officers  to 
perform  certain  activities,  such  as 
revising  specifications  for  procurement 
items.  It  also  requires  EPA  to  prepare 
"guidelines  for  the  use  of  procuring 
agencies  in  complying  with"  section 
6002.  EPA  has  incorporated  the  Section 
6002  requirements  into  the  proposed 
guidehne  for  the  benefit  of  procuring 
agencies.  As  a  result,  the  guideline 
contains  two  types  of  provisions: 
requirements  (mandated  by  Congress  in 
section  6002)  and  recommendations 
(EPA's  guidance  for  complying  with  the 
requirements  of  section  6002).  As  used 
in  this  guideline,  the  verbs  "shall"  and 
"must"  indicate  Section  6002 
requirements,  while  verbs  such  as 
"recommend,"  "should,"  and  "suggest" 
indicate  recommendations  for  complying 
with  those  requirements. 

Procuring  agencies  must  comply  with 
the  requirements  of  section  6002, 
whereas  EPA's  recommendations  are 
only  advisory  in  nature.  Procuring 
agencies  may  choose  to  use  other 
approaches  which  satisfy  the  section 
6002  requirements.  However,  EPA 
believes  that  if  a  procuring  agency 
chooses  to  follow  EPA's 
recommendations,  that  agency  will  be  in 
compliance  with  the  section  6002 
requirements. 

F.  Specifications 

Subpart  B  of  the  guideline, 
Specifications,  contains  two  sections. 
Revisions  and  Recommendations. 

1.  Revisions. 

a.  Federal  agencies.  RCRA  section 
6002(d)  contains  two  requirements  for 
revising  specifications  for  procurement 
items.  First,  Federal  agencies  that  have 
the  responsibility  for  drafting  or 
reviewing  specifications  for 
procurement  items  procured  by  Federal 


agencies  were  required  to  revise  their 
specifications,  by  May  8, 1966,  to 
eliminate  exclusions  of  recovered 
materials  and  requirements  that  items 
be  manufactured  from  virgin  materials 
[section  6002(d)(1)]. 

Second,  within  one  year  after  the  date 
of  publication  of  a  guideline  as  a  final 
rule,  Federal  agencies  must  assure  that 
their  specifications  for  designated  items 
require  the  use  of  recovered  materials  to 
the  maximum  extent  possible  without 
jeopardizing  the  intended  end  use  of  the 
item  [section  6002(d)(2)].  EPA  believes 
that  this  second  requirement  is  more 
extensive  than  the  first  requirement 
Simply  eliminating  discriminatory 
provisions,  as  required  by  section 
6002(d)(1),  is  not  sufficient  to  meet  all 
the  obligations  of  section  6002(d).  EPA 
believes,  however,  that  compliance  with 
the  affirmative  procurement 
requirements  of  section  6002(i)  fulfills 
the  section  6002(d)(2)  requirements 
because  an  affirmative  procurement 
program  should  result  in  procurement  to 
the  maximum  extent  practicable. 

b.  Procuring  agencies.  EPA  believes 
that  the  second  specification  revision 
requirement  also  applies  to  non-Federal 
procuring  agencies  which  procure 
building  insulation  products  with 
appropriated  Federal  funds.  Unless  their 
specifications  (or  purchasing  practices 
with  respect  to  building  insulation 
products)  are  revised  to  allow  the  use  of 
recovered  materials  in  building 
insulation  products,  these  agencies  will 
be  unable  to  implement  the  affirmative 
procurement  requirements  of  RCRA 
section  6002(c)(1)  and  (i).  For  this 
reason,  §§  248.3  and  248.10(b)  of  the 
proposed  guideline  provide  that  all 
procuring  agencies  (rather  than  "Federal 
agencies"  as  provided  in  the  Act)  must 
assure  that  their  specifications  (or 
purchasing  practices)  for  building 
insulation  products  require  the  use  of 
recovered  materials  to  the  maximum 
extent  possible  without  jeopardizing  the 
intended  end  use  of  these  items. 

2.  Recommendations.  In  the  early 
1980s,  the  Federal  government  began  to 
use  CIDs  for  insulation  purchases,  as 
they  are  available,  rather  than 
specifications  written  by  each  individual 
agency.  CIDs  are  functional  in  nature 
and  as  generic  as  possible  to  permit  the 
maximum  number  of  suppliers  to  bid  for 
contracts.  In  general,  ASTM  and 
American  Society  of  Heating. 
Refrigeration  and  Air  Conditioning 
Engineers  (ASHRAE)  specifications  are 
referenced. 

EPA  has  reviewed  the  materials 
requirements  of  the  ASTM 
specifications  and  finds  that  they 
neither  allow  nor  disallow  recovered 
material  content.  ASHRAE 


specifications  tend  to  be  test  and 
performance  standards,  and  thus  do  not 
refer  to  specific  material  content.  EPA 
has  also  reviewed  specifications  used 
by  Federal  agencies.  HUD  programs 
reference  minimum  property  standards, 
which  currently  refer  to  local  building 
codes.  Local  building  codes  reference 
the  ASTM  and  ASHRAE  specifications. 
DOE  weatherization  program 
specifications  that  deal  with  material 
content  require  conformance  with 
equivalent  ASTM  specificcTtions.  GSA 
referenced  ASTM  and  DOD  military 
specifications  and  commercial  item 
descriptions  in  1986  procurements. 

The  military  specifications  address 
the  issue  of  recycled  content  in  one  of 
two  ways,  depending  on  the 
specification.  Either  recycled  content 
was  neither  allowed  nor  disallowed  in 
the  material  description  or  there  was  a 
special  clause  requiring  that  recovered 
materials  be  used  to  the  maximum 
extent  practicable.  Recovered  materials 
was  defined  to  mean  "materials  which 
have  been  collected  or  recovered  from 
solid  waste  and  reprocessed  to  become 
a  source  of  raw  materials  as  opposed  to 
virgin  raw  materials.  None  of  the  above 
shall  be  interpreted  to  mean  that  the  use 
of  used  or  rebuilt  products  is 
allowed  *  *  *". 

As  previously  discussed,  all  procuring 
agencies  must  assure  that  their 
specifications  require  the  use  of 
recovered  materials  content  to  the 
maximum  extent  possible  without 
jeopardizing  the  end  use  of  the  item.  If 
the  use  of  CIDs  and  standard 
specifications  over  which  procuring 
agencies  have  no  direct  control 
continues,  another  method  to  assure 
maximum  use  of  recovered  material 
content  In  building  insulation  products 
must  be  employed. 

a.  Use  of  commercial  item 
descriptions.  EPA  believes  that  the  use 
of  industry'  standards  and  CIDs  is  an 
efficient  procurement  practice  and 
therefore  recommends  in  §  248.11(a)  of 
the  proposed  guideline  that  Commercial 
Item  Descriptions  and  equivalent 
standards  continue  to  be  used  whenever 
possible.  However,  the  use  of  CIDs  and 
industry  standards  does  not  absolve 
procuring  agencies  of  the  requirement  to 
review  specifications  to  assure  that 
recovered  materials  are  used  to  the 
maximum  extent  possible  without 
jeopardizing  the  end  use  of  the  item.  As 
CIDs  or  industry  standards  are  adopted, 
procuring  agencies  must  review  them 
thoroughly  to  be  certain  that  no 
unjustifiable  discrimination  against 
recovered  materials  exists. 

b.  Use  of  invitations  for  bids  and 
requests  for  proposals.  Bids  are  solicited 
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by  all  procuriqg  agencies  through 
iovitatioos  for  bids  or  requests  for 
proposals.  Although  contractors  buy  a 
large  portion  of  the  insulation  purchased 
with  appropriated  Federal  dollars  as 
part  of  their  work  to  build  or  renovate 
structores.  they  do  so  under  contracts 
which  originate  with  11%  or  RFPs. 
Procuring  agencies  can  fulfill  their 
obligations  under  the  specification 
revision  requirements  of  RCRA  section 
6002  by  inserting  preferences  for 
buikhng  insulation  with  recovered 
material  content  in  the  special  terms 
and  conditions  section  of  their 
invitations  for  bids  or  requests  for 
proposals.  Therefore,  EPA  recommends 
in  i  248.11(b)  of  the  proposed  guideline 
that  procuring  agencies  insert  minimum 
content  standards  or  equivalent 
preferences  for  recovered  materials 
content  in  building  insulation  in  their 
invitations  for  bids  or  in  their  requests 
for  proposals. 

c  Exclusion  of  products  that  do  not 
meet  performance  staadards.  Certain 
building  insulating  products  cannot  be 
made  with  recovered  materials  content 
without  jeopardizing  perfonnanoe 
standards,  in  general,  this  situation 
applies  to  specialty  materials  and 
insulation  items  that  must  meet  very 
stringent  performance  requirements.  In 
most  cases,  EPA  does  not  believe  that 
such  items  will  be  offered  to  procuring 
agencies  with  recovered  materials 
content  If  such  items  are  offered  and 
found  to  fail  perfbrmaoce  tests, 
proposed  S  248.11(c)  recommends  that 
an  agency  document  any  finding  that, 
for  a  particular  end-use.  an  item 
containing  recovered  materials  content 
will  not  meet  reasonable  performance 
standards.  The  documentation  should 
reference  the  partictdar  tests  used  to 
judge  performance.  Procuring  agencies 
should  also  reference  such 
documentation  in  subsequent 
solicitations  for  the  specific  item  to 
avoid  repetition  of  previously 
documented  findings. 

d.  New  and  adapted  products.  EPA 
believes  that  as  new  building  insulation 
prodticts  enter  the  marketplace  and  as 
recycling  technologies  advance  for 
feedstocks  used  in  insulation 
manufacture,  additional  types  of 
building  insulation  with  recovered 
content  will  become  available.  EPA 
recommends  in  {  24&ll(d)  of  the 
proposed  guideline  that  procuring 
agencies  assure  that  language  in  new 
specifications  for  new  buildii^ 
insulation  prodocts  allows  recovered 
materials  content.  EPA  further 
recommends  that  as  new  building 
insulation  products  containing 
recovered  materials  are  identified,  the 


same  approaches  to  procwanent 
recommended  in  this  guidehne  lot 
existing  products  be  inserted  in 
invitations  for  bids  and  requests  for 
proposals  whenever  the  new  products 
could  be  offered. 

The  annual  review  procedure  detailed 
in  i  248.24  of  this  guideline,  the 
certification  and  estimation  process 
detailed  in  §  248.23,  and  the  caae-by- 
caae  procurement  approach  detailed  in 
§  248.21  provide  methods  to  monitor  the 
introduction  of  recovered  materials 
content  in  building  insulation  products 
where  such  use  may  be  developing. 

C.  Affirmative  Procurement  Program 

RCRA  section  6002(i)  requires 
procuring  agencies  to  adopt  an 
aCTirmative  procurement  program  to 
ensure  that  building  insulation 
containing  recovered  materials  is 
purchased  to  the  maximum  extent 
practicable.  The  program  must  contain 
four  elements:  (1)  A  recovered  materials 
preference  program;  (2)  a  promotioo 
program:  (3)  procedures  for  estimation, 
certification,  and  verification  of 
recovered  materials  content;  and  (4) 
procedures  for  annual  review  and 
monitoring  of  the  program's 
effectiveness.  The  program  must  be 
established  within  one  year  of  the  date 
of  publication  of  this  guideline  as  a  final 
rule. 

The  following  sections  explain  EPA's 
recommendations  for  each  element  of 
the  affirmative  procurement  program. 

1.  Recovered  Materials  Preference 
Program.  Under  section  6002(i). 
procuring  agencies  have  three  options 
for  implonenting  the  preference 
program.  They  can  employ  a  case-by- 
case  approach,  adopt  minimum  content 
standards,  or  choose  an  approach  that  is 
"substantially  equivalent"  to  the 
preceding  approaches.  The  proposed 
guideline  recommends  that  procuring 
agencies  adopt  minimum  content 
standards  for  those  building  insulation 
products  commercially  available  with 
recovered  materials  contenL  In  those 
cases  where  the  use  of  recovered 
materials  content  is  technically  feasible 
but  not  currenUy  commercially 
available,  or  where  building  insulation 
products  with  recovered  material 
content  become  unavailable.  EPA 
recommends  that  the  case-by-case 
approach  be  used. 

EPA  notes  that  these  approaches  are 
recommatded,  not  required.  Procuring 
agencies  may  adopt  "substantially 
equivalent"  alternatives.  However.  EPA 
believes  that  if  a  procuring  agency 
follows  the  recommendations,  it  will 
meet  the  requirements  of  RCRA 
Procuring  agencies  that  adopt  other 
approaches  must  ensure  that  their 


preference  programs  achieve  the 
procurement  of  building  insulation 
products  "with  the  maximum  percentage 
of  recovered  materials  practicable". 
The  following  sections  provide  a 
detailed  discussion  of  the  basis  for  the 
minimum  content  standards,  including 
legal  and  technical  considerations. 

a.  Background.  Considering  the  range 
of  building  insulation  products 
commercially  available  with  recovered 
materials  content,  EPA  believes  that  the 
use  of  minimum  content  standards  is  the 
most  practical  approach  for  the 
procuring  agencies  to  use.  The  minimum 
content  standards  approach  would  also 
be  the  most  effective  way  to  insure  that 
building  insulation  products  are 
purchased  widi  the  maximum 
percentage  of  recovered  materials 
practicable,  as  required  by  RCRA 
sections  6002  (c]  and  (i). 

EPA  is  proposing  to  recommend 
minimum  content  standards  for  most 
types  of  building  insulation  products. 
EPA  believes  that  these  minimum 
content  standards  are  the  highest  that 
are  currently  practicable,  and  procuring 
agencies  would  therefore  meet  the 
requirements  of  section  6002  if  the 
proposed  minimum  content  standards 
are  adopted.  These  standards  are 
discussed  further  in  section  rV.G.l.d. 

EPA  also  recommends  that  the  case- 
by-case  approach  be  used  but  only  if  the 
availabiUty  of  products  with  the 
standard  minimum  content  becomes 
uncertain,  or  when  it  is  not  certain  that 
products  with  recovered  material 
content  have  reached  commercial 
distribution.  This  approach  is  discussed 
in  Section  IV.G.l.f. 

b.  Alternatives  considered.  In  addition 
to  minimum  content  standards  and  case- 
by-case  procurement,  EPA  considered 
two  other  approaches  for  a  preference 
program:  price  preferences  and  set- 
asides. 

As  discussed  in  the  final  paper 
guideline.  S2  FR  37298-37299  (October  8. 
1987),  section  6002(i)  requires  that  any 
affirmative  procurement  program  be 
consistent  with  applif:ablie  provisions  of 
Federal  procurement  law.  From  time  to 
time.  Congress  has  established 
preferential  procurement  programs  in 
order  to  attain  socioeconomic  goals. 
Among  those  are  the  Small  Business. 
Labor  Surplus  Area,  and  Minority 
Business  procurement  programs.  EPA 
considered  applying  either  or  both  of  the 
mechanisms  used  in  those  programs — 
price  prefermces  and  set-asides — to  this 
guideline.  A  price  preference  allows  the 
procnring  agency  to  pay  a  higher  price,  if 
necessary,  for  a  specified  product  from 
preferred  vendors.  A  set-aside  reqtiires 
the  procuring  agency  to  award  a  certain 
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percentage  of  its  contracts  to  preferred 
vendors  of  a  product  regardless  of  price. 
Price  preferences  and  set-asides  are 
currently  being  used  in  some  state 
progrems  for  the  procurement  of  paper 
and  paper  products  containing 
recovered  materials.  As  of  January  1988. 
Tive  states  and  two  cities  use  price 
preference  programs  in  which  products 
containing  recovered  materials  may  cost 
from  5  to  10  percent  more  than  virgin 
materials.  Two  states  have  set-aside 
progrems,  one  for  paper  and  paper 
products,  the  other  for  all  types  of 
products.  These  states  report  that  they 
successfully  procure  products  containing 
recovered  materials. 

EPA  has  considered  recommending 
these  programs  at  the  Federal  level.  In 
the  case  of  existing  Federal  preferential 
procurement  programs  that  allow  a  price 
preference  or  set-aside,  the  Agency 
found  that  each  had  been  established 
under  explicit  statutory  authority  or  a 
specific  Executive  Order.  Neither  the 
statutory  language  nor  the  legislative 
history  of  section  6CX)2  seems,  however, 
to  contemplate  the  adoption  of  either 
price  preferences  or  set-asides,  and 
doing  so  would  conflict  with  existing 
Federal  procurement  regulations. 
Therefore,  rather  than  recommending 
price  preferences  or  set-asides,  EPA  is 
recommending  that  procuring  agencies 
use  the  procurement  mechanisms 
provided  in  RCRA  section  6002(i)(3). 

c.  Legal  considerations.  RCRA  section 
6002(i){l)  requires  that  affirmative 
procurement  programs  be  "consistent 
with  applicable  Federal  procurement 
law."  EPA  was  concerned  that  minimum 
content  standards  might  violate  the 
Competition  in  Contracting  Act  of  1984 
(CICA)  (10  use  Chapter  137)  and  the 
Federal  Acquisition  Regulation  (FAR) 
(48  CFR  Ch.  1).  Both  provide  that 
specifications  restricting  what  can  be 
offered  by  bidders  are  legally 
permissible  only  to  the  extent  that  they 
reflect  the  Government's  minimum 
needs  or  are  authorized  by  law.  [CICA 
2711(a)(2),  48  CFR  10.002(a)(3)(ii).]  EPA 
has  concluded  that  RCRA  section  6002 
provides  the  necessary  authorization. 
See  52  FR  38844  (October  19, 1987). 
Section  6002(i)(3)(B)  expressly  permits 
agencies  to  establish  specifications 
which  restrict  bids  to  those  which  meet 
a  minimum  content  standard.  Therefore, 
minimum  content  standards  are  not  in 
violation  of  general  Federal  procurement 
law. 

CICA  requires  agencies  to  use  full  and 
open  competitive  procedures  when 
procuring  property  and  services.  The 
term  "full  and  open  competition"  means 
that  all  responsible  sources  must  be 
permitted  to  submit  a  bid.  In  the  case  of 


a  procurement  against  a  restrictive 
specification,  such  as  a  minimum 
content  standard,  "full  and  open 
competition"  means  that  all  responsible 
sources  who  can  meet  the  specification 
can  bid.  The  preference  program 
recommendation  in  the  proposed 
guideline  is  consistent  with  this 
requirement,  since  any  vendor  of 
building  insulation  can  submit  a  bid  as 
long  as  the  product  offered  contains  the 
minimum  recovered  content. 

d.  The  minimum  content 
recommendations.  RCRA  provides  four 
criteria  for  establishing  a  minimum 
content  standard.  Section  6002(i)(3)(B) 
provides  that  the  minimim  content 
required  by  a  specification  must  be  the 
maximum  available  without 
jeopardizing  the  intended  end  use  of  the 
item  or  violating  the  limitations  of 
section  6002(c)(1)  (A)  through  (C).  Thus, 
the  four  criteria  are  (1)  the  irtended  end 
use  of  the  item,  (2)  availability.  (3) 
technical  performance,  and  (4)  price. 

For  the  items  designated  by  this 
proposed  guideline,  the  criteria  are 
satisfied  by  setting  the  minimum  content 
standards  at  levels  which  do  not 
interfere  with  the  technical  performance 
of  the  items  and  therefore  the  intended 
end  uses.  In  general,  the  use  of 
recovered  materials  content  within  the 
technical  limitations  is  cost-effective  in 
insulation  production,  regardless  of  the 
type.  The  third  criterion,  availability, 
will  be  the  determining  factor.  There  is  a 
possibility,  though  not  a  probability,  that 
industries  other  than  insulation  may 
eventually  absorb  most  of  the  available 
supplies  of  recovered  materials  suitable 
for  certain  types  of  building  insulation 
(e.g.,  slag).  Should  that  occur,  the  case- 
by-case  approach  described  below  can 
be  used  until  it  is  certain  that  market 
stimulation  for  the  recovered  material  is 
no  longer  needed. 

EPA  believes  that  minimum  content 
standards  can  be  set  most  efficiently  by 
the  material  type  of  the  building 
insulation  product.  While  there  are 
variations  in  the  technically  acceptable 
levels  of  recovered  materials  content 
among  the  myriad  types  of  building 
insulation  products  within  most  material 
types,  they  are  not  wide  enough  to 
warrant  a  separate  minimum  content 
standard  for  each  building  insulation 
item. 

EPA  is  proposing  to  recommend  in 
§  248.21(b)(3)  of  the  guideline  that 
procuring  agencies  adopt  the  minimum 
content  standards  in  Table  5  for  all 
types  of  building  insulation  products 
made  with  the  respective  types  of 
material.  The  proposed  standards  are 
based  on  the  core  insulation  material, 
disregarding  the  facings,  bindings,  or 


any  materials  surrounding  or  attached  to 
the  insulation  core.  (These  other 
materials  vary  very  widely  from  one 
insulation  products  to  another  and 
would  interfere  with  meaningful 
minimum  content  standards.)  The 
proposed  minimum  content  standards 
would  also  apply  to  the  portion(8)  of  the 
respective  insulation  material(s)  that  is 
used  in  composite  products. 

Table  5.— Minimum  Content 
Standards  for  Recovered 
Materials  in  Building  Insulation 
Products 


Matenaltype 

Percent  by  weight 

Cellulose  loose-fill  and 

75%  postconsumer 

spfay-on. 

recovered  paper 

Celkjiose  ftbertx>ard    

50%  postconsumer 

recovered  paper 

Perlite  composite  txjard .... 

23%  postcor»sumer 

recovered  paper 

Polyisocyanurale/ 

polyurettiane. 

Rigid  foam 

9%  recovered  material 

Foam-m-place 

5%  recovered  material 

Pfienolic  ngid  foam ;  4%  recovered  material 

Rock  wool !  50%  recovered  matenal. 

I 

Note;  Tfie  minimum  content  standards  are  based 
on  tfie  weigfit  of  material  m  tf>e  msuiating  core  only. 

For  other  building  insulation  products. 
EPA  recommends  that  procuring 
agencies  use  the  case-by-case  approach 
as  discussed  in  section  IV.G.l.f.  below. 

Each  of  the  proposed  minimum 
content  standards  has  been  set  based  on 
technical  constraints  in  the 
manufacturing  processes  used  in  1988. 
EPA  solicits  comments  on  the 
appropriateness  of  these  standards  or 
specific  alternatives  to  these  standards. 

The  following  subsections  discuss  the 
proposed  minimum  content  standards. 

i.  Cellulose  loose- fill  and  spray-on 
insulation.  The  principal  feedstock  for 
cellulose  loose-fill  and  spray-on 
insulation  is  waste  paper.  In  the  case  of 
spray-on  insulation,  the  minimum 
content  standard  is  applied  to  the 
insulating  feedstock  prior  to  the  addition 
of  adhesives. 

Section  6002(i[(2)  states  that  "in  the 
case  of  paper,  the  recovered  materials 
preference  program  required  *  *  *  shall 
provide  for  the  maximum  use  of  the  post 
consumer  recovered  materials  *  *  *" 
Postconsumer  waste  paper,  primarily 
old  newspaper,  is  not  only  technically 
acceptable  in  cellulose  insulation,  it  is 
most  frequently  used. 

A  variety  of  chemical  additives  are 
also  combined  with  the  fibers  to  retard 
flammability  and  to  deter  pests.  The 
chemical  additives  are  required  to  meet 
the  performance  standards  that  have 
been  established  for  this  industry.  The 
ratio  of  fiber  to  chemicals  is  75  to  25.  A 
higher  percentage  of  waste  paper  fiber 
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cxnild  jeopardize  the  performance  of  the 
end  use  product  for  many 
manufacturers.  For  these  reasons,  EPA 
is  proposing  to  recommend  a  75  percent 
postconsumer  recovered  paper  minimum 
content  standard  for  cellulose 
insulation.  EPA  believes  that  this 
percentage  will  provide  the  maximum 
amount  practicable. 

ii.  Cellulose  fiberboard.  One  of  the 
principal  feedstocks  of  cellulose 
fiberboard  is  postconsumer  recovered 
paper,  including  old  newspapers,  mixed 
paper,  and  corrugated.  Although  at  least 
one  company  produces  a  product  with 
100  percent  postconsumer  recovered 
paper,  this  is  not  true  of  all 
ntanufacturers.  It  is  not  apparent  that  all 
cellulose  fiberboards  could  be  made 
with  only  paper.  Different  structural 
properties  and  finishes  of  the  various 
types  of  cellulose  fiberboard  also  make 
it  inappropriate  to  set  the  minimum 
content  standard  at  such  a  high  level. 
Therefore,  EPA  proposes  a  minimum 
content  standard  of  SO  percent 
postconsumer  recovered  paper  for  this 
product.  Although  all  cellulose 
fiberboard  products  may  not  currently 
meet  this  percentage,  and  some 
currently  exceed  it,  it  is  the  highest 
percentage  practicable  within  the 
overall  industry. 

iii.  Perlite  composite  board.  The  range 
of  products  in  this  type  of  insulation  is 
made  with  various  formulations  of 
expanded  perlite  aggregate,  selected 
binders,  and  old  newspapers.  The 
newspaper  component  is  23  percent  to 
30  percent.  Although  an  increase  in  the 
newspaper  component  would  be 
economically  advantageous  to  the 
manufacturer,  it  would  interfere  with 
performance  requirements  in  individual 
products.  EPA  therefore  proposes  to  set 
the  recommended  minimum  percentage 
at  23  percent  postconsumer  recovered 
paper. 

iv.  Polyisocyanurate/polyurethane 
(PIR/PUJ  rigid  foam  board  insulation. 
The  proposed  minimum  recovered 
materials  content  standard  for  the  PER/ 
PU  rigid  foams  applies  only  to  the  total 
feedstocks  in  the  core  materials. 
However,  only  the  polyol  fraction 
contains  recovered  materials;  therefore, 
the  minimum  content  standard  cannot 
be  very  high.  Recovered  materials  are 
not  available  for  the  other  components. 
The  terms  polyisocyanurate  and 
polyurethane  are  often  used 
interchangeably,  whether  accurately  or 
not.  Further,  the  range  of  formulations  in 
Table  €  is  used  within  the  industry  to 
achieve  special  characteristics  for 
different  end  use  products. 


Table  %j— Components  of  Polyisocyan- 
urate  and  Polyurethane  Rigid  Foam 

53-57%  isocyanaTe. 

20-00%  aiTKnalic  polyester  po(yt>). 

15-20%  btowing  agent. 

2-3%  sarfactanU  and  catalyst*. 

As  discussed  above,  there  are  also 
two  types  of  recovered  materials  used  in 
entirely  different  processes  to  make 
polyol,  chemical  bottoms  (DMT  and 
possibly  phthalic  anhydride)  and  PET 
plastic  scrap.  Based  on  information  in 
the  EPA  data  base  and  indications  from 
manufacturers,  EPA  has  concluded  that 
DMT  and  phthalic  anhydride  waste 
bottoms  qualify  as  recovered  materials 
under  the  RCRA  definition.  EPA 
requests  conunents  on  this  conclusion  to 
include  these  chemical  bottoms  within 
the  recovered  materials  definition  and 
therefore  within  the  scope  of  this 
guideline. 

The  constraints  to  increasing  the 
minimum  content  standard  are  common 
to  both  types  of  recovered  materials. 
Polyols  with  higher  percentages  of 
recovered  materials  have  characteristics 
that  inhibit  the  flow  of  the  liquid, 
foaming  mass  prior  to  the  hardening  of 
the  mass  into  rigid  cells.  This  would 
have  adverse  affects  on  the  performance 
characteristics  of  the  finisheid  products. 
Further,  the  PIR/PU  rigid  foam  industry, 
including  all  the  feedstock  suppliers,  is 
currently  experimenting  with  blowing 
agents  other  than  chlorofluorocarbons 
(CFCs).  These  substitute  blowing  agents 
are  not  as  efficient  as  CFCs.  Larger 
quantities  by  weight  may  be  necessary 
in  the  product  mixes  and  would 
therefore  change  the  relative  percentage 
of  polyol.  EPA  has  taken  the  second 
constraint  into  consideration  in 
proposing  to  set  the  minimum  recovered 
materials  content  standard  at  9  percent, 
the  highest  percentage  possible  for  the 
lowest  percentage  of  PET-based  polyol 
in  the  range  of  product  formulations.  To 
avoid  confusion  in  terms  and  the 
application  of  minimum  content 
standards  to  individual  products,  one 
minimum  content  standard,  9  percent,  is 
proposed  for  all  board  products.  EPA 
believes  that  this  percentage  will 
provide  the  maximum  amount 
practicable. 

V.  Polyisocyanurate/polyurethane 
foam-in-place  insulation.  The  proposed 
minimum  content  standard  for  PW/PU 
foam-in-place  insulation  applies  to  the 
total  feedstocks.  However,  only  the 
polyester  polyol  fraction  contains 
recovered  materials.  This  type  of  PIR/ 
PU  foam  has  two  sub-categories,  pour- 
in-place  and  spray-in-place.  It  is 
premixed,  with  a  shelf-life  of  six  months. 


Formulations  with  more  than  30  percent 
polyester  in  the  polyol  fraction  break 
down  in  less  than  six  months,  and 
viscosity  is  seriously  impaired.  The 
percentages  of  ingredients  is  shown  in 
Table  7.  The  other  ingredients  also  vary 
compared  with  PIR/PU  board. 

Table  7.— Components  of  PIR/PU  Foam- 
in-Ploce 

40%        Isocyanate. 
40%        Polyol: 

30»        Aromatk:  polyester. 

70%        PD)ye<ber. 
20%        Blowing  agent. 

As  with  aromatic  polyester  polyols  for 
PIR/PU  board  products,  the  recovered 
DMT  or  PET  is  reacted  with  glycol  in 
similar  ratios.  The  same  constraints 
regarding  the  eventual  change  from  CFC 
to  another  blowing  agent  also  apply  to 
the  PIR/PU  foam-in-place  products.  EPA 
therefore  proposes  to  set  the 
recommended  minimum  content 
standard  at  5  percent  for  PIR/PU  foam- 
in-place  rigid  foam. 

vi.  Phenolic  rigid  foam  insulation.  The 
only  component  of  phenolic  rigid  foam 
insulation  that  can  contain  recovered 
materials  is  the  aromatic  polyester 
polyol  which  is  used  in  small  quantities 
as  a  plasticizer.  The  product 
formulations  vary  according  to  specific 
product  and  manufacturer,  and  are 
expressed  in  ranges  to  protect 
competitive  information.  The  polyol 
fraction  is  said  to  be  3  percent  to  10 
percent  of  the  total.  The  mixture  of 
glycol  to  DMT  or  PET  differs  from  the 
PIR/PU  foams  when  it  is  used  in 
phenolics  as  a  plasticizer.  The  ratio  is  10 
parts  glycol  to  90  parts  other  ingredients. 
Manufacturers  recommend  4  percent  as 
the  highest  practicable  minimum  content 
standard  for  phenolics.  This  represents 
approximately  4.5  percent  polyol  in  the 
total  product  mix. 

There  are  two  technical  constraints  to 
setting  a  higher  minimum  content 
standard  based  on  the  use  of  polyol. 
First,  larger  percentages  of  polyol  used 
as  a  plasticizer  produce  an  end  product 
that  is  too  soft  for  commercial 
application  with  mechanized  roofing 
equipment.  Second,  manufacturers  need 
leeway  in  product  formulatiotis  for 
different  product  types  and  to 
accommodate  potential  changes  in 
blowing  agents.  Therefore,  EPA  is 
proposing  a  4  percent  minimum  content 
standard  for  phenolic  rigid  foam 
insulation. 

vii.  Rock  wool  insu/alion.  The  rock 
wool  industry  uses  either  metallurgical 
slags  or  natural  rock  to  make  rock  wool 
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Tiber.  Although  some  manufacturers  are 
entirely  dependent  on  slag  as  feedstock, 
this  is  not  true  in  certain  parts  of  the 
country,  where  good  quality 
metallurgical  slags  are  no  longer  easily 
available.  EPA  believes  that  the  only 
constraint  to  setting  a  higher  minimum 
content  standard  is  the  availability  of 
the  recovered  material  feedstock.  EPA 
considered  geographic  availability  of 
rock  wool  insulation  when  proposing  to 
set  the  recommended  minimum 
recovered  material  content  standard  at 
50  percent.  EPA  beUeves  that  this 
percentage  will  provide  the  maximum 
amount  practicable. 

e.  Limitations  set  by  RCRA.  As 
mentioned  above,  the  proposed 
minimum  content  standard  would  be 
subject  to  the  four  limitations  provided 
in  RCRA  section  6002,  namely,  not 
jeopardizing  the  intended  end  use  of  the 
product,  reasonable  availability, 
reasonable  price,  and  ability  to  meet  the 
specifications.  Procuring  agencies  must 
also  be  able  to  maintain  a  reasonable 
level  of  competition.  For  example,  if  a 
procuring  agency  determines  that  it 
cannot  obtain  a  type  of  building 
insulation  containing  the  minimum 
amount  of  recovered  content  or  that  it 
cannot  obtain  the  insulation  at  a 
reasonable  price,  or  that  an  insufficient 
number  of  bids  can  be  obtained  to  meet 
competition  requirements,  the  procuring 
agency  can  re-evaluate  the  minimum 
content  standard.  Lower  minimum 
content  standards  can  be  tested  for  the 
particular  type  of  insulation  product. 
Section  248.21(c)  of  the  proposed 
guideline  provides  that  the 
recommended  procurement  approaches, 
or  any  other  approach  used  by  a 
procuring  agency,  are  subject  to  the 
RCRA  limitations. 

f .  Case-by-case  procurement.  For 
procurement  of  building  insulation,  the 
case-by-case  approach  means  that  bids 
are  to  be  solicited  for  the  selected  type 
of  insulation  with  an  unspecified 
percentage  of  recovered  materials 
content.  In  other  words,  bidders  may 
offer  building  insulation  products  made 
with  recovered  materials  content  from  1 
percent  to  100  percent  of  the  total 
product  or  made  entirely  with  virgin 
materials.  The  contract  would  be 
awarded  to  the  lowest  responsible  and 
responsive  bidder.  In  the  case  of 
otherwise  identical  low  bids,  preference 
would  be  granted  to  the  vendor  o^ering 
the  insulation  product  with  the  highest 
percentage  of  recovered  content. 
According  to  section  6002(i)(3)(A)  of 
RCRA,  "subject  to  the  limitations  of 
subsection  (c)(l](AHC),  agencies  may 
make  an  award  to  a  vendor  offering 


items  with  less  than  the  minimum 
content  standard." 

The  case-by-case  approach  allows 
procuring  agencies  to  attract  bids  for 
building  insulation  products  with  less 
than  the  minimum  recovered  material 
content  standard  when  items  containing 
the  minimum  content  are  not  available. 
The  case-by-case  approach  also  allows 
procuring  agencies  to  express  a 
preference  for  recovered  material 
content  in  building  insulation  products 
when  such  products  are  being 
considered  for  commercial  production. 

EPA  is  proposing  to  recommend  in 
§  248.21(b)(2)(i)  of  the  guideline  that 
procuring  agencies  use  the  case-by-case 
approach  when  there  is  information  that 
a  building  insulation  product  can 
technically  be  made  with  recovered 
material  content  but  is  not  commercially 
available.  Hie  best  current  examples  are 
polystryrene  and  fiberglass.  As 
previously  discussed,  industry  sources 
have  suggested  that  polystyrene 
insulation  containing  recovered 
materials  is  technically  feasible. 
Consequently,  the  Agency  has  included 
polystyrene  insulation  within  the  scope 
of  the  proposed  guideline.  There  are 
indications  that  research  and 
development  efforts  are  underway  to 
introduce  recovered  materials  into 
polystyrene  insulation  products.  EPA 
solicits  comments  on  the  availability, 
price,  and  performance  of  all  tjrpes  of 
polystyrene  insulation  made  with  any 
percentage  of  recovered  material. 

In  the  case  of  fiberglass  insulation,  the 
use  of  recovered  materials  is  primarily 
constrained  by  the  availability  of 
recovered  material  feedstocks.  The 
case-by-case  approach  would  also  be 
useful  to  gather  information  on  new 
types  of  building  insulation  materials  as 
they  enter  commercial  distribution. 

EPA  is  further  proposing  to 
recommend  in  §  248.21(b)(2]  (ii)  of  the 
guideline  that  the  case-by-case 
approach  be  used  when  building 
insulation  products  become  unavailable 
with  the  minimum  content  standard  for 
recovered  materials.  An  example  would 
be  rock  wool  insulation  if  supplies  of 
metallurgical  slags  become  unavailable. 

g.  Procurement  procedures.  Proouing 
agencies  should  examine  their 
procedures  and  eliminate  any 
procurement  practice  that  discriminates 
against  recovered  materials  content  in 
building  insulation  products.  For 
instance,  invitations  to  bid  a  broad 
range  of  insulation  products  on  an  "all 
or  none  basis"  may  exclude  suppliers  of 
insulation  with  recovered  content  that 
can  only  supply  a  limited  range  of  items. 
In  S  248.21(e]  of  the  proposed  guideline, 
EPA  recommends  that  procuring 


agencies  eliminate  this  and  any  similar 
forms  of  discrimination. 

2.  Promotion  Program.  The  second 
requirement  of  the  affirmative 
procurement  program  is  a  promotional 
effort  by  procuring  agencies.  Proposed 
§  248.22  of  the  guideline  would 
recommend  several  methods  for 
procuring  agencies  to  use  for 
disseminating  information  about  their 
preference  programs,  such  as  placing 
statements  in  invitations  to  bid, 
discussing  the  program  at  bidders' 
conferences,  informing  industry  trade 
associations  about  the  program, 
providing  information  about  building 
insulation  made  with  recovered 
materials  in  the  product  information 
programs  sponsored  by  the  Department 
of  Housing  and  Urban  Development, 
and  issuing  press  releases  discussing  the 
affirmative  procurement  program  to 
recycling  industry  publications. 

Under  section  521  of  the  National 
Housing  Act,  HUD  is  required  to  provide 
product-related  services  and 
publications.  These  should  be  used  as 
avenues  to  publicize  recovered 
materials  content  in  insulation.  HUD 
publications  include: 

•  National  Building  Codes 

•  Bulletins 

•  Materials  releases 

•  Engineering  bulletins 

•  Use  of  materials  information 
EPA  is  proposing  to  recommend  that 

procuring  agencies  use  all  such  avenues 
to  publicize  their  requirements  for 
recovered  material  content  in  building 
insulation  products. 

3.  Estimation,  Certification,  and 
Verification.  The  third  requirement  of 
the  affirmative  procurement  program  set 
forth  in  section  6002(i]  covers 
estimation,  certification,  and  verification 
of  recovered  material  content  in 
procurements.  Estimates  and 
certifications  of  content  in  an  item  are 
most  easily  expressed  as  a  percentage 
of  total  content  and  can  range  from  0 
percent  to  100  percent,  depending  on  the 
type  of  product  or  the  feedstock  used  in 
manufacturing  the  item.  Many  issues 
have  been  raised  about  these 
requirements,  such  as  when  the 
information  should  be  provided,  who  is 
to  provide  it  and  how  it  is  to  be 
obtained.  To  clarify  this  subject,  it  is 
necessary  to  review  the  requirements  of 
the  statute. 

a.  Estimation.  RCRA  section 
6002(c)(3)(B)  and  section  6002(iK2)(C) 
require  that,  after  the  effective  date  of  a 
guideline,  vendors  that  supply  procuring 
agencies  with  products  covered  by  the 
guideline  also  must  provide  an  estimate 
of  the  total  percentage  of  recovered 
materials  utilized  in  the  performance  of 
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the  contract.  Furthermore,  contracting 
officers  must  require  that  this 
information  be  provided. 

EPA  believes  that  this  requirement  is 
for  the  purpose  of  gathering  statistical 
information  on  price,  quantity, 
availability,  and  performance  of 
products  made  from  recovered 
materials.  EPA  further  believes  that  this 
requirement  applies  regardless  of  the 
approach  used  when  a  contract  is 
solicited  or  awarded  (i.e.,  minimum 
content  standards,  case-by-case 
procurement,  or  an  equivalent 
alternative).  Estimates  may  differ  from 
percentages  of  minimum  recovered 
content  specified  in  certifications  and 
will  provide  up-to-date  information  for 
the  annual  review  which  is  required  of 
procuring  agencies. 

Proposed  §  248.23(a)  would  require 
that  contracting  officers  require  vendors 
to  provide  estimates  of  the  total 
percentage  of  recovered  content  in 
building  insulation  products.  Note  that 
the  percentage  of  recovered  content 
refers  to  the  total  content  of  the 
insulation  core  rather  than  the  entire 
insulation  product,  which  includes  other 
items  such  as  facings  or  bindings.  EPA  is 
proposing  to  recommend  that  procuring 
agencies  retain  these  data  for  three 
years  by  type  of  product,  quantity 
purchased,  and  price  paid. 

b.  Certification.  The  use  of 
certifications  is  common  in  government 
procurement.  It  is  written  assiu-ance  that 
goods  or  services  delivered  will  fulfill 
the  specified  requirements.  Failure  to 
meet  the  conditions  which  have  been 
certified  can  result  in  penalties  to  a 
vendor.  RCRA  Section  6002(c)(3)(A) 
requires  that  after  the  effective  date  of 
this  guidehne,  vendors  must  "certify  that 
the  percentage  of  recovered  materials  to 
be  used  in  the  performance  of  the 
contract  will  be  at  least  the  amount 
required  by  applicable  specifications  or 
other  contractual  requirements".  RCRA 
section  6002(i)(2)(C)  requires 
"certification  of  minimum  recovered 
material  content  actually  utilized  *  *  *." 

Together,  these  sections  could  be 
interpreted  to  mean  that  multiple 
certiHcations  will  be  required;  one  when 
bids  are  offered,  and  another  with  each 
shipment.  This  issue  was  addressed  in 
the  paper  guideline  issued  October  6, 
1987  (52  FR  37300).  EPA  concluded  that 
one  certiHcation  would  fulfill  both 
statutory  requirements  and,  by  requiring 
the  certification  no  matter  which 
approach  is  used,  procuring  agencies 
could  adapt  their  purchasing  programs 
most  easily.  For  the  same  reasons 
enunicated  in  the  paper  guideline.  EPA 
is  proposing  to  recommend  in  §  248.23(b) 
that  procuring  agencies  meet  the 
certification  requirement  in  RCRA 


sections  6002(c)(3)(A)  and  6002(i)(2)(C) 
by  using  a  single  certification  when  bids 
are  offered. 

Note  that  there  is  no  requirement  to 
certify  the  actual  recovered  content,  but 
rather  that  the  recovered  content 
actually  used  meets  the  contract 
minimum.  When  minimum  content 
standards  are  used,  the  contract 
minimum  is  the  standard  specified  in  the 
solicitation  or  invitation  for  bid.  When 
case-by-case  prociu«ment  is  used,  the 
contract  minimum  is  the  minimum  as 
specified  in  the  offer  provided  in 
response  to  the  solicitation  or  IFB. 

Accordingly,  EPA  recommends  that 
procuring  agencies  require  certification 
as  a  condition  of  a  responsive  bid  when 
bids  are  offered,  regardless  of  whether 
the  case-by-case,  minimum  content 
standard,  or  a  substantially  equivalent 
approach  is  used.  Also,  as  previously 
stated,  the  successful  vendor  must 
estimate  the  actual  recovered  content  in 
building  insulation  products  that  are 
supplied.  The  estimate  may  or  may  not 
be  different  than  the  minimum 
percentage  that  is  certified. 

EPA  understands  that  for  both 
estimation  and  certiHcation,  the  vendor 
will  not  have  direct  knowledge  of 
recovered  materials  content.  Only  the 
manufacturer  that  produces  the 
insulation  product  will  have  that 
information.  However,  there  is  no  direct 
authority  in  RCRA  section  6002  for  the 
Federal  government  to  require  this 
information  from  anyone  but  the  vendor. 
Therefore,  vendors  must  make  their  own 
arrangements  for  obtaining  this 
information  from  manufacturers. 

c.  Verification.  Procuring  agencies 
also  are  required  to  establish 
"reasonable  verification  procedures  for 
estimates  and  certifications."  See  RCRA 
section  6002{i)(2)(C).  If  these  verification 
procedures  include  access  to 
manufacturers'  records,  then  the 
procuring  agency  must  use  some 
authority  other  than  RCRA  to  inspect 
these  records  or  must  require  vendors  to 
have  an  agreement  with  the 
manufacturer  to  supply  such  information 
or  access  to  the  procuring  agency. 

In  general,  insulation  manufacturers 
maintain  records  of  the  feedstocks  used 
in  each  "batch"  for  their  own  internal 
quality  and  speciHcation  controls.  The 
optimum  mix  or  recovered  and  virgin 
materials  often  remains  the  same  for 
each  type  of  insulation  though 
variations  may  occur  in  individual 
batches. 

In  most  cases,  manufacturers  will  be 
able  to  provide  a  certification  to  vendors 
as  to  the  specific  feedstock  content  of 
the  product  shipped  to  a  customer.  It  is 
not  intended  that  the  guideline  require 
any  additional  records  to  be  kept  by  the 


manufacturers:  records  normally  kept 
should  be  complete  enough  to  estimate 
or  certify  to  recovered  materials  content 
accurately.  However,  to  simplify  the 
veriHcation  procedure  and 
accommodate  variations  dictated  by 
quality  control  and  supply,  the  average 
of  recovered  materials  used  in  each 
specific  product  over  a  one-month 
period  may  be  used,  if  necessary,  to 
meet  the  verification  of  estimates 
requirement. 

EPA  is  proposing  to  recommend  in 
S  248.23(c)(2)  that  one-month  figures  be 
used  for  estimates  of  feedstock 
percentages.  If  it  is  necessary  to  verify 
the  exact  content  of  a  specific  batch  of 
insulation,  the  manufacturers'  records 
for  that  batch  can  then  be  consulted. 

However,  if  the  vendor  knows  that  the 
recovered  materials  content  of  an 
insulation  product  supplied  to  procuring 
agencies  differs  from  the  monthly 
average,  then  the  average  cannot  be 
used.  For  example,  if  the  monthly 
average  is  30  percent  recovered 
materials  content  but  the  insulation 
product  supplied  contains  no  recovered 
materials  or  conversely  contains  60 
percent  recovered  content,  then  the 
vendor  cannot  use  the  monthly  average. 
Use  of  the  average  in  such  instances  will 
be  viewed  as  an  attempt  to  circumvent 
the  requirements  of  RCRA  in  supplying 
insulation  products  to  the  procuring 
agency. 

Monthly  averages  cannot  be  used  for 
certification.  Every  shipment  may  not 
contain  recovered  materials  content 
equal  to  or  greater  than  the  average. 
However,  the  minimum  percentage  of 
recovered  materials  used  in  insulation 
products  by  the  manufacturer  can  be 
determined  from  monthly  records  for 
certiHcation  purposes. 

It  has  been  suggested  that  the  various 
insulation  industries  are  very 
competitive  and  that  the  "recipes"  for 
various  insulation  products  are  carefully 
guarded  trade  secrets.  However,  the 
special  ingredients  that  distinguish  one 
manufacturer's  product  from  another's 
are  used  in  very  small  quantities.  The 
volumes  of  virgin  and  recovered 
material  feedstocks  in  question  are  far 
larger  and  are  the  only  feedstocks  for 
which  verification  procedures  would  be 
necessary.  EPA  is  proposing  to 
recommend  in  §  248.23(c)(1)  that,  should 
it  be  necessary  to  consult 
manufacturers'  records  for  verification, 
records  of  other  ingredients  should  not 
be  reviewed  in  order  to  protect  trade 
secrets. 

4.  Annual  Review  and  Monitoring. 
The  fourth  requirement  of  the 
affirmative  procurement  program  is  an 
annual  review  and  monitoring  of  the 
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effectiveness  of  the  pit^ram.  EPA  is 
proposing  to  recommend  that  the  review 
include  an  estimate  of  the  quantity  of 
building  insulation  products  purchased 
during  the  year,  an  assessment  of  the 
effectiveness  of  the  agency  promotion 
program,  and  an  assessment  of  any 
reniaining  barriers  to  procurement  of 
building  insulation  containing  recovered 
materials.  In  assessing  barriers  to 
procurement  procuring  agencies  should 
determine  whether  they  are  internal  or 
external.  Internal  barriers,  such  as 
resistance  to  use  of  building  insulation 
with  recovered  content  by  agency 
personnel,  without  cause,  can  be 
corrected  by  the  procuring  agencies. 
External  barriers,  such  as  unavailability 
of  building  insulation  with  recovered 
content,  may  well  be  beyond  the 
agencies'  control. 

EPA  also  believes  that  procuring 
agencies  should  review  the  range  of 
estimates  and  certifications  of  recovered 
materials  content  provided  by  vendors 
during  the  year.  Significant  and  repeated 
variations  between  standards, 
certiHcations  and  estimates  would 
signal  whether  changes  in  approach 
(e.g.,  from  case-by-case  to  minimum 
content  standards)  or  different  minimum 
content  standards  are  warranted.  EPA 
further  believes  that  information 
provided  by  the  estimation  requirement 
will  be  particularly  helpful  to  procuring 
agencies  when  they  review  their 
compliance  with  the  requirement  to 
purchase  building  insulation  products 
with  the  highest  percentage  of  recovered 
materials  practicable. 

EPA  has  determined  that  one  intent  of 
the  requirement  that  vendors  estimate 
the  total  percentage  of  recovered 
materials  content  is  to  provide 
information  to  procuring  agencies  that 
can  be  used  in  future  procurements. 
Further,  procuring  agencies  need  to  keep 
up-to-date  on  changes  in  recycUng 
practices  and  availability  of  products 
containing  recovered  materials  content. 
For  these  reasons.  EPA  believes  that 
agencies  should  keep  statistical  records 
of  building  insulation  product 
procurements  to  implement  properly  the 
intent  of  Congress  in  requiring  an 
affirmative  procurement  program.  A 
summary  of  these  records  should  be 
included  in  the  annual  review  and 
monitoring  of  the  effectiveness  of  the 
program. 

A  program  for  gathering  statistics 
need  not  be  elaborate  to  be  effective. 
However,  agencies  should  monitor  their 
procurements  to  provide  data  on  the 
following: 

(a)  The  percentages  of  recovered 
materials  content  in  the  products 
procured  or  offered; 


(b)  Comparative  price  information  on 
competitive  procurements; 

(c)  The  quantity  of  eadi  item  procured 
over  a  fiscal  yean 

(d)  The  availability  of  die  insulation 
products  to  procuring  agencies; 

(e)  Type  (rf  performance  teste 
conducted,  together  with  the  categories 
of  building  insulation  products 
containing  recovered  materials  content 
that  failed  the  tests,  the  percentage  of 
total  virgin  products  arul  products 
containing  recovered  materials  content 
supplied  that  failed  each  test  and  the 
nature  of  the  failure; 

(f)  Agency  experience  with  the 
performance  of  the  procured  products. 

Rather  than  keep  records  of  each  test 
performed,  procuring  agencies  should 
identify  the  performance  tests  used  and 
maintain  records,  by  test  on  the 
percentage  of  failures  by  building 
insulation  products  containing 
recovered  materials  content  and  on  the 
natiue  of  these  failures. 

EPA  recommends  that  each  procuring 
agency  prepare  a  report  on  its  annual 
review  and  monitoring  of  the 
effectiveness  of  its  procurement 
program.  If  the  agency  is  using  the  case- 
by-case  approach,  the  report  should 
discuss  how  that  approach  is 
maximizing  the  use  of  recovered 
materials  content  as  required  by  RCRA 
section  6002.  If  the  minimum  content 
standard  approach  is  used,  the  agency 
should  discuss  whether  the  standard 
should  be  raised,  lowered,  or  remain 
constant  for  each  item.  The  discussion 
should  be  based  on  reasonable 
determinations  of  price,  quality,  and 
availability  as  well  as  a  comparison  of 
estimates  and  certifications  provided  by 
the  vendors.  Agencies  should  also 
document  their  revjew  of  specifications 
and  list  those  which  are  revised  each 
year. 

EPA  notes  that  this  guideline  will 
apply  to  state  and  local  procuring 
agencies  as  explained  under 
"Applicability."  Information  drawn  from 
the  experience  of  Federal  procuring 
agencies  about  purchases  of  insulation 
products  containing  recovered  materials 
content  would  therefore  be  useful  to 
state  and  local  purchasing  officials. 
Accordingly,  EPA  encourages  Federal 
procuring  agencies  to  make  their  reports 
available  to  the  public. 

V.  Price.  Competition,  AvailatMlity,  and 
Performance 

As  described  above.  Section  6002(c)(1) 
of  RCRA  provides  that  a  procuring 
agency  may  decide  not  to  purchase  an 
item  designated  by  EPA  if  it  determines 
that  the  item  is  available  only  at  an 
unreasonable  price,  a  satisfactory  level 
of  competition  cannot  be  maintained. 


the  item  is  not  reasonably  available 
within  a  reasonable  period  of  time,  or 
the  item  fails  to  meet  the  performance 
standards.  EPA  has  considered  the 
effect  of  these  limitations  on  inaulatiwi 
containing  recovered  material  content 
procurement 

A  Price 

Several  factors  will  affect  the  market 
price,  or  bid  price,  of  die  designated 
insulation  products,  including  the 
availability  and  cost  of  recovered 
material  feedstocks,  transportation 
costs,  and  so  on.  Becuase  these  factors 
can  be  site  specific  and  are  variable, 
EPA  believes  the  best  method  of 
determining  the  price  is  through  the 
marketplace.  Further,  fluctuation  in  die 
overall  economy  affects  the  prices  of 
individual  insulation  products. 

In  many  cases,  more  than  one  type  of 
insulation  could  be  selected  for  a 
particular  installation.  The  different 
types  of  insulation  do  not  compete  on 
pricing  alone:  otherwise  the  least 
expensive  insulation  product  would  be 
used  in  all  instances.  There  is  no 
purchasing  history  based  on  relative 
prices  of  insulation  products  made  with 
virgin  versus  recovered  material 
content  The  only  price  comparison  EPA 
could  make  is  by  type  of  insulation 
made  with  virgin  materials  or  with 
recovered  materials  content  at  a 
particular  point  in  time.  The  price 
differences  may  be  the  result  of  factors 
other  than  recovered  material  content 
such  as  special  additives  or  features  in 
one  product  as  compared  with  another. 

Further,  manufacturers  have 
suggested  that  the  use  of  recovered 
materials  rather  than  virgin  materials 
rarely  results  in  price  differences. 
Cellulose  and  rock  wool  insulation  is 
rarely  available  with  primarily  virgin 
content.  Cellulose  fiberboard  and  the 
polyisocyanurate/polyurethane  rigid 
foams  are  commonly,  though  not 
always,  made  with  recovered  materials. 
Price  differences  between  similar 
products  are  usually  the  result  of  factors 
unrelated  to  the  choice  of  virgin  or 
recycled  feedstocks. 

Each  procuring  agency  may  decide 
whether  or  not  a  "reasonable  price" 
includes  a  price  preference.  As  EPA 
stated  in  the  paper  guideline.  52  FR 
37298-37299  (October  6, 1987).  RCRA 
section  6002  does  not  [Hxivide  explicit 
authority  to  EPA  to  authorize  or 
recommend  repayment  of  a  price 
preference  or  to  create  a  set-aside. 
Therefore,  unless  an  agency  has  an 
independent  authority  to  provide  a  price 
preference  or  to  create  a  set-aside,  EPA 
believes  that  a  price  is  "unreasonable" 
if  it  is  greater  than  the  price  of  a 
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competing  product  made  of  virgin 
material. 

However,  it  should  be  borne  in  mind 
that,  when  product  specifications 
require  a  recovered  material  content, 
there  is  no  way  to  guarantee  that  every 
item  procured  under  those  specifications 
was  procured  at  a  price  no  greater  than 
the  price  that  would  have  been  paid  in 
the  absence  of  those  specifications.  On 
the  contrary,  EPA  expects  that  there  will 
be  fluctuations  in  price  in  both 
directions.  Therefore,  EPA  interprets  the 
reasonable  price  provision  of  RCRA 
section  6002(cj(l)(C]  for  those 
speciHcations  to  mean  that  there  is  no 
projected  or  observed  long-term  or 
average  increase  over  the  price  of 
comparable  virgin  items. 

B.  Competition 

EPA  recommends  that  determinations 
of  "satisfactory"  competition  be  made  in 
accordance  with  Federal  procurement 
law.  For  example.  48  CFR  Part  14, 
Sealed  Bidding,  allows  for  award  of  bids 
even  when  a  small  number  of  bids  have 
been  received;  see  48  CFR  14.407-1.  In 
the  case  of  negotiated  contracts,  48  CFR 
15.804-3(b)  provides  that  competition 
exists  if  offers  are  solicited;  two  or  more 
responsible  offerors  that  can  satisfy  the 
Government's  requirements  submit  price 
offers  responsive  to  the  solicitation's 
expressed  requirements;  and  these 
offerors  compete  independently  for  a 
contract  to  be  awarded  to  the 
responsible  offeror  submitting  the 
lowest  evaluated  price. 

EPA  believes  that  the  number  of 
manufacturers  for  the  designated  types 
of  building  insulation  products  is 
sufficient  to  assure  competitive  bidding. 
Further,  many  vendors  are  able  to  bid 
products  from  a  single  manufacturer. 
EPA  does  not  foresee  insufficient 
competition  for  building  insulation 
products  made  with  recovered  materials 
content.  If  a  lack  of  competition  results 
because  of  the  recommended  minimum 
content  standards,  EPA  is  proposing  to 
recommend  that  procuring  agencies  re- 
evaluate the  minimum  content 
standards. 

C.  Availability 

EPA  believes  that  the  building 
insulation  products  designated  in  the 
proposed  guideline  published  today  are 
currently  available  with  recovered 
materials  content  in  each  of  the 
following  insulation  categories: 
cellulose,  cellulose  fiberboard,  perlite 
composite  board,  rock  wool, 
polyurethane/polyisocyanurate  rigid 
foam-in-place  and  board,  and  phenolic 
rigid  foam.  Although  statistics  on 
recovered  material  feedstock  use  have 
not  been  gathered  for  any  type  of 


building  insulation  product,  both 
manufacturers  and  suppliers  of 
recyclable  feedstocks  have  indicated  the 
flow  of  recovered  materials  into  the 
insulation  industries.  Fiberglass 
insulation  made  with  recovered  cullet  is 
not  as  widely  available,  and  polystyrene 
insulation  made  with  recovered 
materials  may  only  be  in  developmental 
stages. 

In  the  case  of  fiberglass  insulation, 
EPA  has  determined  that  fiberglass  is 
frequently  available  with  manufacturer's 
waste  cullet,  but  the  percentages  are  not 
consistent  batch  to  batch  nor  among 
different  manufacturers.  Currently  there 
is  more  demand  for  both  preconsumer 
and  postconsumer  cullet  than  there  are 
available  supplies.  Although  EPA  has 
determined  that  cullet  is  a  technically 
acceptable  feedstock  which  is  used  by 
the  fiberglass  industry  when  it  is 
available  in  constant  quantities  at 
competitive  prices,  the  competition  for 
bottle  cullet  from  the  glass  container 
industry  and  for  other  types  of 
preconsumer  glass  cullet  from  other 
industries  makes  it  impractical  to 
recommend  a  minimum  cullet  content 
standard  for  the  fiberglass  industry. 
However,  these  circumstances  may 
change  over  time.  Therefore  EPA  is 
proposing  that  procuring  agencies  use 
the  case-by-case  approach  to  purchase 
fiberglass  insulation  with  recovered 
material  content  at  this  time. 

Although  EPA  has  not  confirmed  the 
use  of  recovered  materials  in 
polystyrene  insulation,  manufacturers 
have  indicated  that  research  and 
development  efforts  are  underway.  EPA 
therefore  proposes  that  procuring 
agencies  adopt  a  case-by-case  approach 
for  polystyrene  insulation.  This 
approach  would  provide  the  information 
necessary  for  the  affirmative  preference 
program  required  by  Section  6002, 
without  jeopardizing  current 
procurements. 

New  types  of  insulation  products  may 
become  available  with  recovered 
materials  content.  Procuring  agencies 
can  identify  such  new  products  and 
adaptations  to  existing  products  as  they 
monitor  new  developments.  These 
additional  products  must  be  included  in 
the  preference  program  as  they  become 
available. 

D.  Performance 

In  general,  performance  standards  for 
building  insulation  products  have  been 
established  without  regard  to  the  kind  of 
feedstocks  used.  Manufacturers  have 
indicated  that  the  use  of  recovered 
materials  rather  than  virgin  feedstocks 
does  not  affect  the  performance  of  the 
insulation  product  in  question. 
Performance  is  determined  by  other 


factors.  Standard  industry  specifications 
for  all  but  cellulose  loose-fill  insulation 
neither  allow  nor  disallow  recovered 
material  content;  cellulose  loose-fill 
insulation  specifically  mentions  that  the 
basic  materials  is  to  be  recycled.  In 
many  other  types  of  insulation  products, 
recovered  material  is  commonly  used. 
Therefore,  EPA  does  not  believe  that 
product  performance  should  be  an  issue 
of  concern  to  procuring  agencies. 

VI.  Implementation  i 

Different  parts  of  section  6002  refer  to 
different  dates  by  which  procuring 
agencies  must  have  completed  or 
initiated  a  required  activity:  (1)  May  8, 
1986  (i.e.,  IB  months  after  enactment  of 
HSWA),  (2)  one  year  after  the  date  of 
publication  of  an  EPA  guideline,  and  (3) 
the  date  specified  in  an  EPA  guideline. 
As  a  result,  there  is  some  confusion  with 
respect  to  which  activities  must  be 
completed  or  initiated  by  each  date. 
This  section  of  the  preamble  explains 
these  requirements. 

First,  under  section  6002(d)(1),  Federal 
agencies  that  have  the  responsibility  for 
drafting  or  reviewing  specifications  for 
procurement  items  were  to  eliminate 
from  such  specifications  any  exclusion 
of  recovered  materials  and  any 
requirements  that  items  be 
manufactured  from  virgin  materials. 
This  activity  was  to  be  completed  by 
May  8, 1986. 

Second,  procuring  agencies  must 
assure  that  their  specifications  for 
procurement  items  designated  by  EPA 
require  the  use  of  recovered  materials  to 
the  maximum  extent  possible  without 
jeopardizing  the  intended  end  use  of  the 
item  [section  6002(d)(2)].  In  addition, 
procuring  agencies  must  develop  an 
affirmative  procurement  program  for 
purchasing  designated  items,  in  this 
instance,  building  insulation  products 
[section  6002(i)(l)].  Both  of  these 
activities  must  be  completed  within  one 
year  after  the  date  of  publication  of  this 
guideline  as  a  final  rule. 

Third,  procuring  agencies  which 
procure  items  designated  by  EPA  must 
procure  such  items  containing  the 
highest  percentage  of  recovered 
materials  practicable  (section 
6002(c)(l)].  In  addition,  contracting 
officers  must  require  vendors  to  submit 
estimates  and  certifications  of  recovered 
materials  content  [section  6002(c)(3)]. 
Both  of  these  activities  must  begin  after 
the  date  specified  by  EPA  in  the 
applicable  guideline.  EPA  believes  that 
procuring  agencies  should  begin  to 
procure  the  designated  products  as  soon 
as  the  specification  (or  purchasing 
practice)  revisions  have  been  completed 
and  the  affirmative  procurement 
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programs  have  been  developed.  Since 
these  latter  activities  must  be  completed 
within  one  year  after  publication  of  this 
guideline  as  a  final  rule,  a^innative 
procurement  should  begin  no  later  than 
one  year  from  publication  as  well. 
Section  248.26  speciHes  this 
implementation  date. 

EPA  expects  cooperation  from 
affected  procuring  agencies  in 
implementing  this  guideline.  Under 
section  6002(g]  of  RCRA  the  Office  of 
Federal  Procurement  Policy  (OFPP).  in 
cooperation  with  EPA,  is  responsible  for 
overseeing  implementation  of  the 
requirements  of  section  6002  and  for 
coordinating  it  with  other  Federal 
procurement  policies.  OFPP  is  required 
to  report  to  Congress  on  actions  taken 
by  Federal  agencies  to  implement 
section  6002. 

VII.  Summary  of  Supporting  Analyses 

A.  General 

Three  background  documents  were 
prepared  for  EPA  and  have  been  placed 
in  the  docket  for  the  proposed  guideline: 
Feasibility  of  a  Procurement  Guideline 
for  Recovered  Materials  in  Insulation 
Products  (E.H.  Pechan  &  Associates, 
Inc.,  February,  1988),  Insulating  Material 
Types  and  Manufacturers  (E.H.  Pechan 
&  Associates,  Inc.,  June  1988),  and 
Energy  and  Economic  Impacts  of  the 
Proposed  Guideline  for  Procurement  of 
Building  Insulation  Products  Containing 
Recovered  Materials  (E.H.  Pechan  & 
Associates,  Inc.,  June  1988). 

B.  Environmental  Impacts 

Recently  questions  have  arisen 
regarding  the  environmental 
consequences  of  use  of 
chlorofluorocarbons  (CFCs)  in  the 
manufacture  of  various  items.  One  of  the 
types  of  insulation  covered  by  the 
proposed  guideline,  rigid  plastic  foams, 
contain  CFCs.  EPA  is  currently  pursuing 
research  and  examining  the  regulatory 
issues. 

Ozone  depletion  in  the  upper 
atmosphere  has  created  environmental 
concerns.  Fully  halogenated  CFCs  are 
the  primary  suspects  for  causing 
substantial  ozone  depletion.  EPA 
published  a  proposed  rule  on  Protection 
of  Stratospheric  Ozone  (40  CFR  Part  82) 
on  December  14. 1987  (52  FR  47486).  The 
regulations  would  reduce  consumption 
of  CFCs  and  halons,  are  intended  to 
reduce  the  release  of  CFCs  and  halons 
to  the  atmosphere,  and  would 
implement  the  Montreal  protocols.  The 
deadline  for  final  EPA  regulations  is 
August,  1988. 

CFCs  are  a  key  ingredient  of  PIR/PU, 
extruded  PS,  and  phenolic  rigid  foam 
insulations.  PIR/PU  rigid  foam 


insulation  uses  CFC-11 
(fluorotrichloromethane).  Extruded  PS 
foam  insulation  is  manufactured  with 
CFC-12  (dichlorodifluoromethane). 
CFCs  are  used  as  a  supplementary 
blowing  agent  and  are  retained  within 
the  closed  insulation  cells.  CFCs  have 
good  thermal  insulation  properties  and 
contribute  significantly  to  the  high  R- 
values  of  the  rigid  foam  insulations.  Use 
of  CFCs  in  closed  cell  foams  has 
changed  the  emissions  scenario  from 
one  of  quick  release  (such  as  aerosol 
propellants)  to  a  steady,  very  long  term 
release.  Industry  sources  have 
informally  suggested  that  the  half  lives 
of  CFCs  in  one-inch  thick  un-clad 
polyisocyanurate  foam  boards  range  75 
to  150  years. 

Expandable  foam  polystyrene  (EPS)  is 
not  made  with  CFCs.  Instead, 
hydrocarbons  such  as  pentane  are  used 
as  blowing  agents.  R-values  for 
equivalent  thicknesses  of  EPS  when 
compared  with  extruded  polystyrene  are 
said  to  be  lower. 

Insulation,  by  nature,  is  installed  in 
the  broadest  range  of  building 
applications  and  geographies.  Therefore, 
release  of  CFCs  cannot  be  effectively 
controlled.  Continued,  and  increasing 
use  of  CFCs  in  PIR/PU  and  extruded  PS 
insulation  as  market  share  grows  would 
effectively  create  a  bank  of  CFCs  slowly 
being  released  throughout  the 
environment. 

Unlike  many  other  uses  of  CFCs,  there 
are  no  currently  available  substitutes  for 
PIR/PU  and  extruded  PS  rigid  foam 
insulation.  A  substitute  must  interact 
suitably  with  the  other  chemical 
feedstocks,  function  as  a  supplementary 
blowing  agent  and  also  have  superior 
thermal  insulating  properties.  A 
substitute  cannot  be  toxic  in  itself  nor 
increase  toxicities  or  flammability  of  the 
insulation  product.  The  industry  is  faced 
with  potential  EPA  CFC  consumption 
reduction  controls  that  could  seriously 
impact  manufacturers  of  this  tj-pe  of 
insulation.  Consequently,  research  for  a 
commercial  substitute  is  being  pursued 
aggressively. 

EPA  has  not  determined  that  the  use 
of  recovered  materials  content  has  any 
effect  on  use  of  chlorofluorocarbons  and 
therefore  solicits  comments  on  this 
issue. 

C.  Energy  Impacts 

The  primary  energy  impact  of 
insulation  is  energy  conservation  as 
more  buildings  are  insulated  more 
efficiently.  The  use  of  recovered 
materials  in  the  insulation  products 
would  not  affect  insulation  or  R-values. 

The  use  of  glass  cullet  rather  than 
virgin  materials  in  fiberglass  insulation 
has  been  said  to  reduce  energy 


consumption  in  fiberglass  manufacture. 
DMT  waste  bottoms  have  been  said  to 
be  burned  to  recover  energy  value  if 
they  are  not  recovered  to  produce 
products  like  insulation  polyols.  Data 
regarding  quantities  and  potential 
energy  impacts  were  not  available. 
Therefore  EPA  solicits  comments  on  the 
energy  impacts  of  using  glass  cullet 
rather  than  virgin  materials  in  fiberglass 
and  in  using  DMT  waste  bottoms  in 
polyols  rather  than  as  fuel. 

D.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  regulation  is 
major  or  noimiajor.  The  proposed 
guideline  is  not  a  major  rule  because  it 
is  unlikely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  does  not  believe  that  this 
guideline  will  result  in  higher  prices  nor 
that  adverse  effects  throughout  the 
economy  will  result.  In  fact,  the 
guideline  may  stimulate  employment, 
competition,  investment,  productivity, 
innovation  and  United  States 
enterprises  may  be  able  to  compete 
more  effectively  with  foreign  based 
counterparts  that  are  importing 
recovered  materials. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
for  review  as  required  by  Executive 
Order  12291. 

£■.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  whenever  an 
agency  publishes  a  general  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
fiexibility  analysis  that  describes  the 
impact  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
small  governmental  jurisdictions), 
unless  the  Administrator  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

As  described  in  the  environmental, 
energy,  and  economic  impact  document 
the  economic  impact  on  both  small 
businesses  and  small  governmental 
jurisdictions  is  expected  to  be  in  some 
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cases.  negU^ble  aod  in  other  instences, 
beneficial  An  extremely  United  ooniber 
of  bosiness  and  govenuoental  entities 
are  affected  at  all  by  the  guideline. 

For  the  above  reasons,  EPA  certiHes 
that  the  proposed  guideline  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  nomber  of  small 
entities.  As  a  result  the  guideline  does 
not  require  a  Regulatory  Flexibility 
Analysis. 

List  of  Subjecta  in  40  CFR  Part  248 

Commercial  item  descriptions. 
Government  procurement.  Insulation, 
Military  specifications.  Postconsumer 
materials,  Recovered  materials, 
Recycling,  Resource  recovery. 

Dated:  July  27. 196& 
LmM.' 


Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  Title 
40  of  the  Code  of  Federal  Regulations  by 
adding  a  new  Part  246  reading  as 
follows: 

PART  24»-GUtDELlNE  FOR  FEDERAL 
PROCUREIIENT  OF  BUILDING 
INSULATION  PRODUCTS  CONTAINING 
RECOVERED  MATERIALS 

Subpart  A— General 

Sea 

248.1  Purpose. 

248.2  Designation. 

248.3  Applicat>ility. 

248.4  Definitions. 

Suiipan  B— Spedficattons 

248.10  Revisions. 

248.11  Recommendations. 

Subpart  C    Afflnwallw  Procuiswisnt 
Program 

248.20  General 

24&21  IVeierence  prograin. 

248.22  Promotion  program. 

248.23  Estimates,  certirication.  and 
verification. 

248.24  Annual  review  and  numitoring. 

248.25  Implementation. 

Authority:  42  U.S.C.  6912(a)  and  0962. 

Subpart  A— General 

§246.1    Purpose. 

(a)  The  purpose  of  this  guideline  is  to 
assist  procuring  agencies  in  complying 
with  the  requirements  of  section  6002  of 
the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  (RCRA  or  the  Act),  as 
amended,  42  U.S.C.  6062.  as  that  section 
applies  to  procurement  of  building 
insulation  products  designated  in  {  246.2 
of  this  Part 

(b]  This  guideline  contains 
recomB>endations  for  use  in 
implementing  the  requirements  oi 
section  6002,  including  revision  of 


specifications,  purchasing  activities  and 
procurement 

(c]  EPA  believes  that  adherence  to  the 
recoramendatioos  in  the  guideline 
constitutes  compliance  with  section 
6002.  However,  procuring  agencies  may 
adopt  other  types  of  procurement 
pro^vms  consistent  with  section  6002. 

$248^    Designation. 

EPA  designates  building  insulation 
products  as  items  which  are  or  can  be 
produced  with  recovered  materials  and 
whose  procurement  by  procuring 
agencies  will  carry  out  the  objectives  of 
section  6002  of  RCRA. 

S  248.3    AppHcabMty. 

(aKl)  This  guideline  applies  to  all 
procuring  agencies  and  to  all 
procurement  actions  involving  building 
insulation  products  where  the  procuring 
agency  purchases  $10,000  or  more  worth 
of  one  of  these  items  during  the  course 
of  a  fiscal  year,  or  where  the  cost  of 
such  items  or  of  functionally  equivalent 
items  purchased  during  the  preceding 
fiscal  year  was  $10,000  or  more.  For 
purposes  of  the  $10,000  threshold, 
functional  equivalency  extends  to  all 
building  insulation  products  used  for 
ceilings,  fioors,  fotmdations,  and  walls. 
All  building  insulation  products  are 
considered  to  be  functionally  equivalent 
and  include  the  following  product  types 
and  materials: 

(i)  Loose-fill  insulation,  including  but 
not  limited  to  cellulose  fiber,  mineral 
fibers  (fiberglass  and  rock  wool), 
vermiculite,  and  periite; 

(ii)  Blanket  and  batt  insulation, 
including  but  not  limited  to  mineral 
fibers  (fiberglass  and  rock  wool); 

(iii)  Board  (sheathing,  roof  dedcing, 
wall  panel)  insulation,  including  but  not 
limited  to  cellulose  fiberboard.  glass 
fiberboard,  foam  glass,  periite. 
polyurethane,  polyisocyanurate, 
polystyrene,  phenolics.  and  composites; 
and 

(iv)  Spray-in-place  insulation, 
including  but  no  limited  to  foam-in-place 
polyurethane  and  polyisocyanurate,  and 
spray-on  cellulose. 

(2)  This  guideline  applies  to  Federal 
agencies,  to  State  or  local  agencies  using 
appropriated  Federal  funds,  and  to 
persons  contracting  with  any  such 
agencies  with  respect  to  work  performed 
under  such  contracts.  Federal  agencies 
should  note  that  the  requirements  of 
RCRA  section  6002  apply  to  them 
whether  or  not  appropriated  Federal 
funds  are  used  for  procurement  of  items 
designated  by  EPA. 

(3)  The  Siaooo  direshold  applies  to 
procuring  agencies  as  a  whole  rather 
than  to  agency  subgroups  such  as 
regional  offices  or  subagencies. 


(b)  The  term  "procurement  actions" 
includes  purchases  made  direcdy  by  a 
procuring  agency  and  purchases  made 
indirectly  by  any  person  in  support  of 
ytoA  being  performed  for  a  procuring 
agency  (e.g..  by  a  contractor). 

(c)  This  guideline  does  not  apply  to 
purchases  which  are  not  the  direct  result 
of  a  contract  grant  loan,  fimds 
disbursement  or  agreement  with  a 
procuring  agency. 

§248.4    Dtfinitionc 
As  used  in  this  guideline: 

(a)  "Act"  or  "RCRA"  means  the  Solid 
Waste  Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  as  amended,  42  U.S.C  6901  et  seq. 

(b)  "Blanket  insulation"  means 
relatively  flat  and  flexible  insulation  in 
coherent  sheet  form,  furnished  in  units 
of  substantial  area.  Batt  insulation  is 
included  in  this  term. 

(c)  "Board  insulation"  means  semi- 
rigid insulation  preformed  into 
rectangular  units  having  a  degree  of 
suppleness,  particularly  related  to  their 
geometrical  dimensions. 

(d)  "Building  insulation"  means  a 
material,  primarily  designed  to  resist 
beat  flow,  which  is  installed  between 
the  conditioned  volume  of  a  building 
and  adjacent  unconditioned  volumes  or 
the  outside.  This  term  includes  but  is  not 
limited  to  insulation  products  such  as 
blanket  board,  spray-in-place,  and 
loose-fill  that  are  used  as  ceiling,  floor, 
foundation,  and  wall  insulation. 

(e)  "Ceiling  Insulation"  means  a 
material,  primarily  designed  to  resist 
heat  flow,  which  is  installed  between 
the  conditioned  area  of  a  building  and 
an  unconditioned  attic  as  well  as 
common  ceiling  floor  assemblies 
between  separately  conditioned  units  in 
multi-unit  structures.  Where  the 
conditioned  area  of  a  building  extends 
to  the  roof,  ceiling  insulation  includes 
such  a  material  used  between  the 
underside  and  upperside  of  the  roof. 

(f)  "Cellular  polyisocyanurate 
insulation"  means  insulation  produced 
principally  by  the  polymerization  of 
polymeric  polyisocyanates,  usually  in 
the  presence  of  polyhydroxl  compounds 
with  the  addition  of  catalysts,  cell 
stabilizers  and  blowing  agents. 

(g)  "Cellular  polystyrene  insulation" 
means  an  organic  foam  composed 
principally  of  polymerized  styrene  resin 
processed  to  form  a  homogenous  rigid 
mass  of  cells. 

(h)  "Cellular  polyurethane  insulation" 
means  insulation  composed  principally 
of  the  catalyzed  reaction  product  of 
polyisocyanurates  and  polyhydroxl 
compounds,  processed  usually  with  a 
blowing  agent  to  form  a  rigid  foam 
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having  a  predominantly  closed  cell 
structure. 

(i)  "Cellulose  fiber"  means  insulation 
composed  principally  of  cellulose  fibers 
usually  derived  from  paper,  paperboard 
stock  or  wood,  with  or  without  binders, 
(j)  "Cellulose  fiber  loose-fill"  means  a 
basic  material  of  recycled  wood-based 
cellulosic  fiber  made  from  selected 
paper,  paperboard  stock  or  ground  wood 
stock,  excluding  contaminated  materials 
which  may  reasonably  be  expected  to 
be  retained  in  the  finished  product,  with 
suitable  chemicals  introduced  to  provide 
properties  such  as  flame  resistance, 
processing  and  handling  characteristics. 
The  basic  cellulosic  material  may  be 
processed  into  a  form  suitable  for 
installation  by  pneumatic  or  pouring 
methods. 

(k)  "Cellulose  fiberboard"  means 
fibrous  felted,  homogenous,  or 
laminated  board,  principally  composed 
of  cellulose  fibers  (usually  derived  from 
paper,  paperboard  stock,  wood  or  cane), 
with  or  without  binders,  which  provides 
thermal  resistance  among  other 
properties. 

(!)  "Commercial  Item  Descriptions" 
are  a  series  of  simplified  item 
descriptions  under  the  Federal 
specifications-and-standards  program 
used  in  the  acquisition  of  commercial 
off-the-shelf  and  commercial  type 
products. 

(m)  "Conditioned"  means  heated  and/ 
or  mechanically  cooled. 

(n)  "Federal  agency"  means  any 
department,  agency,  or  other 
instrumentality  of  the  Federal 
government;  any  independent  agency  or 
establishment  of  the  Federal 
government  including  any  government 
corporation;  and  the  Government 
Printing  Office. 

(o)  "Floor  insulation"  means  a 
material,  primarily  designed  to  resist 
heat  flow,  which  is  installed  between 
the  first  level  conditioned  area  of  a 
building  and  an  unconditioned 
basement,  a  crawl  space,  or  the  outside 
beneath  it.  Where  the  first  level 
conditioned  area  of  a  building  is  on  a 
ground  level  concrete  slab,  floor 
insulation  includes  such  a  material 
installed  around  the  perimeter  of  or  on 
the  slab.  In  the  case  of  mobile  homes, 
floor  insulation  also  means  skirting  to 
enclose  the  space  between  the  building 
and  the  ground. 

(p)  "Foam-in-place  insulation"  foam  is 
rigid  cellular  foam  produced  by 
catalyzed  chemical  reactions  that 
hardens  at  the  site  of  the  work.  The  term 
includes  spray-applied  and  injected 
applications  such  as  spray-in-place  and 
pour-in-place. 

(q)  "Foundation  insulation"  means  a 
material,  primarily  designed  to  resist 


heat  flow,  which  is  installed  in 
foundation  walls  between  conditioned 
volumes  and  unconditioned  volumes 
and  the  outside  or  surrounding  earth,  at 
the  perimeters  of  concrete  slab-on-grade 
foundations,  and  at  common  foundation 
wall  assembles  between  conditioned 
basement  volumes. 

(r)  "Invitation  For  Bids"  is  the 
solicitation  for  prospective  suppliers  by 
a  purchaser  requesting  their  competitive 
price  quotations. 

(s)  "Loose-fill  insulation"  means 
insulation  in  granular,  nodular,  fibrous, 
powdery,  or  similar  form,  designed  to  be 
installed  by  pouring,  blowing  or  hand 
placement. 

(t)  "Mineral  fiber  insulation"  means 
insulation  (rock  wool  or  fiberglass) 
which  is  composed  principally  of  fibers 
manufactured  from  rock,  slag  or  glass, 
with  or  without  binders. 

(u)  "Person"  means  an  individual, 
trust,  firm,  joint  stock  company, 
corporation  (including  a  government 
corporation),  partnership,  association. 
Federal  agency.  State,  municipality, 
commission,  political  subdivision  of  a 
State,  or  any  interstate  body. 

(v)  "Phenolic  insulation"  means 
insulation  made  with  phenolic  plastics 
which  are  plastics  based  on  resins  made 
by  the  condensation  of  phenols,  such  as 
phenol  or  cresol,  with  aldehydes. 

(w)  "Plastic  rigid  foam  insulation" 
means  cellular  polyurethane,  cellular 
polyisocyanurate.  cellular  polystyrene, 
and  phenolic  foam  insulation. 

(x)  "Postconsumer  recovered 
materials"  means  any  product  generated 
by  a  business  or  a  consumer  which  has 
served  its  intended  end  use,  and  which 
has  been  separated  from  solid  waste  for 
the  purposes  of  collection,  recycling,  or 
disposition,  and  which  does  not  include 
secondary  (or  manufacturing  waste) 
material. 

(y)  "Postconsumer  recovered  paper" 
means  (1)  paper,  paperboard  and  fibrous 
wastes  from  retail  stores,  office 
buildings,  homes  and  so  forth,  after  they 
have  passed  through  their  end-usage  as 
a  consumer  item  including;  Used 
corrugated  boxes;  old  newspapers;  old 
magazines;  mixed  waste  papen 
tabulating  cards  and  used  cordage;  and 
(2)  all  paper,  paperboard  and  fibrous 
wastes  that  enter  and  are  collected  from 
municipal  solid  waste. 

(z)  "Practicable"  means  capable  of 
being  used  consistent  with:  performance 
in  accordance  with  applicable 
specifications,  availability  at  a 
reasonable  price,  availability  within  a 
reasonable  period  of  time,  and 
maintenance  of  a  satisfactory  level  of 
competition. 

(aa)  "i^ocurement  item"  means  any 
device,  good,  substance,  material. 


product,  or  other  item,  whether  real  or 
personal  property,  which  is  the  subject 
of  any  purchase,  barter,  or  other 
exchange  made  to  procure  such  item, 
(bb)  "Procuring  agency"  means  any 
Federal  agency,  or  any  State  agency  or 
agency  of  a  political  subdivision  of  a 
State  which  is  using  appropriated 
Federal  funds  for  such  procurement,  or 
any  person  contracting  with  any  such 
agency  with  respect  to  work  performed 
under  such  contract. 

(cc)  "Purchasing"  means  the  act  of 
and  the  function  of  responsibility  for  the 
acquisition  of  equipment,  materials, 
supplies,  and  services,  including:  Buying, 
determining  the  need,  selecting  the 
supplier,  arriving  at  a  fair  and 
reasonable  price  and  terms  and 
conditions,  preparing  the  contract  or 
purchase  order,  and  follow  up. 

(dd)  "Purchasing  activities"  means  all 
activities  included  in  the  purchasing 
function. 

(ee)  "Recovered  materials"  means 
waste  material  and  byproducts  which 
have  been  recovered  or  divprted  from 
solid  waste,  but  such  term  does  not 
include  those  materials  and  byproducts 
generated  from,  and  commonly  reused 
within,  an  original  manufacturing 
process. 

(ff)  "Request  for  Proposal"  is  a  request 
for  an  offer  by  one  party  to  another  of 
terms  and  conditions  with  references  to 
some  work  of  undertaking;  the  initial 
overture  or  preliminary  statement  for 
consideration  by  the  other  party  to  a 
proposed  agreement. 

(gg)  "Specification"  means  a 
description  of  the  technical 
requirements  for  a  material,  product,  or 
service  that  includes  the  criteria  for 
determining  whether  these  requirements 
are  met.  In  general,  specifications  are  in 
the  form  of  written  commercial 
designations,  industry  standards,  and 
other  descriptive  references. 

(hh)  "Spray-in-place  insulation" 
means  insulation  material  that  is 
sprayed  onto  a  surface  or  into  cavities 
and  includes  cellulose  fiber  spray-on  as 
well  as  plastic  rigid  foam  products. 

(ii)  "Spray-in-place  (foam-in-place) 
foam"  is  rigid  cellular  polyurethane  or 
polyisocyanurate  foam  produced  by 
catalyzed  chemical  reactions  that 
hardens  at  the  site  of  the  work.  The  term 
includes  spray-applied  and  injected 
applications. 

(jj)  "Wall  insulation"  means  a 
material,  primarily  designed  to  resist 
heat  flow,  which  is  installed  within  or 
on  the  walls  between  conditioned  areas 
of  a  building  and  unconditioned  areas  of 
a  building  or  the  outside,  as  well  as 
common  wall  assemblies  between 
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separately  conditioned  units  in  multiple 
unit  structures. 

Subpart  B— SpecMcattons 

§248.10    RevWofW. 

(a]  Federal  agencies  that  have  the 
responsibility  for  drafting  or  reviewing 
specifications  for  procurement  items 
procured  by  Federal  agencies  were 
required  to  revise  their  specifications, 
by  May  8. 1986.  to  eliminate  any 
exclusion  of  recovered  materials  and 
any  requirement  that  items  be 
manufactured  from  virgin  materials. 

(bj  Within  one  year  after  the  effective 
date  of  this  guideline,  each  procuring 
agency  must  assure  that  its 
specifications  for  building  insulation 
products  require  the  use  of  recovered 
materials  to  the  maximum  extent 
possible  without  jeopardizing  the 
intended  end  use  of  these  items. 

§  248.1 1    Recommendations. 

(a)  Procuring  agencies  should  continue 
to  reference  Commercial  Item 
Descriptions  or  appropriate  standards 
when  purchasing  building  insulation 
products,  after  such  Commercial  Item 
Descriptions  and  industry  standards 
(and  specifications  which  are 
referenced)  have  been  reviewed  to  be 
certain  that  the  use  of  recovered 
materials  is  allowed. 

(b)  Procuring  agencies  should  include 
minimum  content  standards  or 
substantially  equivalent  methods  to 
prefer  recovered  materials  content  in 
their  invitations  for  bids  and  requests 
for  proposals  when  purchasing  building 
insulation  products  or  causing  the 
purchase  of  building  insidation  products 
in  any  contract. 

(c)  If  a  procuring  agency  determines 
that  a  building  insulation  product 
containing  recovered  materials  cannot 
meet  reasonable  performance  standards, 
then  the  agency  can  exclude  the  product 
on  a  case-by-case  basis.  Prociuing 
agencies  should  document  such 
determinations,  and  the  documentation 
should  reference  the  particular  tests 
used  to  judge  performance.  Procuring 
agencies  should  also  reference  such 
documentation  in  subsequent 
solicitations  for  the  specific  item  to 
avoid  repetition  of  previously 
documented  findings. 

(d)(1)  Procuring  agencies  should 
assure  that  language  in  new 
specifications  for  new  insulation 
products,  and  for  existing  products 
which  are  introduced  with  recovered 
materials  content,  allows  recovered 
materials  content  Methods  to  monitor 
the  introduction  of  new  or  adapted 
products  are  detailed  in  {{  248,21  and 
248.24  of  this  Part. 


(2)  As  new  building  insulation 
products  containing  or  capable  of 
containing  recovered  materials  are 
identified,  minimum  content  standards 
or  equivalent  preferences  for  recovered 
material  content  should  be  inserted  in 
invitations  for  bids  and  requests  for 
proposals  whenever  such  products  could 
be  offered. 

Subpart  C — Affirmative  Procurement 
Program 

§  248.20    General. 

Within  one  year  after  the  date  of 
publication  of  this  guideline  as  a  final 
rule,  each  procuring  agency  which 
procures  building  insulation  products 
must  establish  an  affirmative  program 
for  procuring  such  items  containing 
recovered  materials.  The  program  must 
meet  the  requirements  of  section  6002(i) 
of  RCRA,  including  the  establishment  of 
a  preference  program;  a  promotion 
program;  procedures  for  obtaining 
estimates  and  certification  of  recovered 
materials  content  and  for  verifying  the 
estimates  and  certifications;  and  an 
annual  review  and  monitoring  program. 
This  subpart  provides  recommendations 
for  implementing  section  6002(i). 

§  248.21    Preference  projjram. 

(a)(1)  EPA  recommends  that  procuring 
agencies  establish  minimum  recovered 
material  content  standards  for  building 
insulation  products  commercially 
available  with  recovered  materials 
content,  subject  to  the  limitations 
described  in  paragraphs  (a)(2)  and  (c)  of 
this  section,  so  as  to  achieve 
procurement  of  building  insulation 
products  containing  recovered  materials 
to  the  maximum  extent  practicable. 

(2)  EPA  recommends  the 
establishment  of  minimum 
postconsumer  recovered  paper  content 
standards  for  building  insulation 
products  made  with  cellulose  fiber  in 
accordance  with  RCRA  section  6002(i]. 

(3)  EPA  recommends  that  minimum 
content  standards  (i)  be  based  on 
insulation  material  type,  (ii)  be  based  on 
the  weight  of  component  parts,  (iii)  refer 
only  to  the  core  insulation  material  and 
exclude  from  consideration  any  facing, 
binding  or  other  materials  surrounding 
or  attached  to  the  core,  and  (iv)  include 
any  insulation  material  that  is  used  in 
composite  products. 

(4)  EPA  recommends  that  the 
following  minimum  content  standards 
be  used: 


Maien^iype 

Parcont  by  weight 

C«(lukMe  fitMfboard 

50%  poatconsumer 

recovered  paper 

material 

leooverad  paper 

malerML 

Polyisocyanurale: 

pdyuf  ethane: 

Rigid  foam  txMrd _... 

9%  recovered  material 

FoafTVHvplaoe  .„ 

5%  recovered  material. 

Phanohc  ngri  foam 

4%    recovered  material. 

Rock  woo( -. 

50%    recovered 

material. 

Material  type 


Cellulose  loose-fill  and 
spray-on. 


Percent  by  wei{|lit 


75%  postconsumer 
recovered  pepar 
material. 


(b)(1)  In  those  cases  where  recovered 
material  content  is  not  yet.  or  may  not 
be  consistently,  available,  EPA 
recommends  that  a  case-by-case 
approach  be  used. 

(2)  The  case-by-case  approach  as 
described  in  RCRA  section  6002(i)(3)(A) 
of  RCRA  allows  procuring  agencies  to 
make  an  award  to  a  vendor  offering 
items  with  less  than  the  minimum 
content  standard.  All  other  things  being 
equal,  the  vendor  offering  the  highest 
percentage  of  recovered  material 
content  must  be  awarded  the  bid.  EPA 
recommends  that  procuring  agencies  use 
the  case-by-case  approach  to  purchase 
building  insulation  products  in  three 
instances: 

(i)  When  an  item  can  technically 
contain  recovered  materials  content  but 
is  not  commercially  available,  or  is  not 
consistently  available, 

(ii)  When  the  item  cannot  be  obtained 
with  the  standard  minimum  content  for 
recovered  material  and  no  other  method 
can  be  used  to  establish  a  new  minimum 
content  standard,  or 

(iii)  When  an  item  becomes 
unavailable  with  recovered  material 
content.  Use  of  the  case-by-case 
approach  should  continue  in  this 
instance  until  it  is  proven  that  the 
recovered  material  will  no  longer  be 
available  for  the  item  or  until  a  new 
minimum  content  standard  can  t>e  set. 

(c)  The  recommendations  in 
paragraphs  (a)  and  (b)  of  this  section,  as 
well  as  any  other  substantially 
equivalent  affirmative  procurement 
program  that  an  agency  may  adopt,  are 
subject  to  the  following  limitations  listed 
in  section  6002(c)(1)  of  RCRA: 

(1)  Maintenance  of  a  satisfactory  level 
of  competition; 

(2)  Availability  within  a  reasonable 
period  of  time; 

(3)  Ability  to  meet  the  specifications 
in  the  invitation  for  bids; 

(4)  Availability  at  a  reasonable  price. 

(d)  EPA  recommends  that  if  prociu-ing 
agencies  have  difficulty  obtaining  a 
building  instilation  product  for  the 
reasons  listed  in  paragraph  (c)  of  this 
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section,  the  procuring  agencies  should 
re-evaluate  the  minimum  content 
standard. 

[e]  Procuring  agencies  should  examine 
their  purchasing  practices  and  eliminate 
those  which  would  inhibit  the  purchase 
of  building  insulation  products 
containing  recovered  materials  (e.g., 
bids  for  "all  or  none"  when  a  broad 
range  of  insulation  products  are 
required). 

(f)  Procuring  agencies  should  make 
determinations  regarding  competition 
and  availability  in  accordance  with  the 
Federal  Acquisition  Regulation  (FAR), 
48  CFR  Ch.  1  et  seq. 

S  248^2    Promotion  program. 

EPA  recommends  that  procuring 
agencies  use  the  following  methods,  at  a 
minimum,  to  promote  their  preference 
programs: 

(a)  Place  a  statement  in  procurement 
invitations  in  the  Commerce  Business 
Daily  or  similar  publications  describing 
the  preference  program. 

(b)  Describe  the  preference  program  in 
solicitations  or  invitations  for  bids  for  or 
which  include  building  insulation. 

(c)  Discuss  the  preference  program  at 
bidders'  conferences. 

(d)  Inform  industry  trade  associations 
about  the  preference  program. 

(e)  Publicize  preferences  for  building 
insulation  products  made  with 
recovered  materials  in  all  product- 
related  services  and  publications  (e.g.. 
Department  of  Housing  and  Urban 
development  pubUcations  and  product- 
related  services  developed  in 
compliance  with  section  521  of  the 
National  Housing  Act  such  as:  National 
Building  Codes,  Bulletins,  Materials 
Releases,  Engineering  Bulletins,  and  Use 
of  Materials  Information). 

(f)  Issue  press  releases  describing  the 
a^rmative  procurement  program  to 
recycling  industry  publications. 

924C.23    Estimates,  certification,  and 
verification. 

Each  procuring  agency  must  develop 
estimation,  cert  ~  ^tion  and  verification 
procedures: 

(a)  When  a  vendor  supplies  a  building 
insulation  product,  the  contracting 
officer  must  require  the  vendor  to 
estimate  the  total  percentage  of 
recovered  material  content  in  that 
insulation  product.  EPA  recommends 
that  procuring  agencies  maintain 
records  of  these  estimates  for  three 
years  by  type  of  product,  quantity 
purchased,  and  price  paid. 

(b)(1)  When  a  procurement 
solicitation  or  invitation  for  bid  requires 
a  minimum  recovered  materials  content. 


procuring  agencies  must  require  offerors 
or  bidders  to  certify  that  the  percentage 
of  recovered  material  to  be  used  in  the 
performance  of  the  contract  will  be  at 
least  the  amount  required  by  the 
solicitation  or  invitation  for  bid. 

(2)  When  using  the  case-by-case 
approach,  a  procuring  agency  must 
require  offerors  or  bidders  to  certify  that 
the  percentage  of  recovered  materials  to 
be  used  in  the  performance  of  the 
contract  will  be  at  least  the  minimum 
percentage  described  in  the  offer  in 
response  to  the  invitation  for  bids. 

(c)(1)  EPA  recommends  that  procuring 
agencies  develop  veriHcation 
procedures  for  certifications  and 
estimates  of  recovered  materials  content 
in  building  insulation  products  that 
require  access  only  to  manufactuirers' 
records  of  recovered  materials  and 
comparable  virgin  materials  used  in 
each  batch.  Verification  need  not 
include  review  of  records  of  other 
ingredients  used  in  small  percentages, 
which  could  include  confidential 
business  information. 

(2)  EPA  recommends  that  the  average 
of  recovered  materials  used  in  a  specific 
insulation  product  over  a  one-month 
period  be  used,  if  necessary,  for 
verification  of  estimates  of  recovered 
materials  content  actually  utilized  in 
insulation  products  supplied  to  a 
procuring  agency. 

§  24S.24    Annual  review  and  monttortng. 

(a)  Each  procuring  agency  must 
conduct  an  annual  review  and 
monitoring  of  the  effectiveness  of  its 
affirmative  procurement  program. 

(b)  EPA  recommends  that  the  annual 
review  include  the  following  items: 

(1)  An  estimate  of  the  quantity  of 
building  insulation  with  recovered 
material  content  purchased  and  the  total 
quantity  of  building  insulation  products 
purchased. 

(2)  An  assessment  of  the  effectiveness 
of  the  promotion  program. 

(3)  An  assessment  of  any  remaining 
barriers  to  purchase  of  insulation  with 
recovered  content  to  determine  whether 
they  are  internal  (e.g.,  resistance  to  use) 
or  external  (e.g.,  unavailability). 

(4)  A  review  of  the  range  of  estimates 
and  certifications  of  recovered  materials 
content  in  building  insulation  products 
provided  by  vendors  during  the  year  to 
determine  whether  minimum  content 
standards  should  be  raised  or  lowered, 
or  whether  a  change  &om  the  case-by- 
case  approach  to  the  minimiun  content 
standard  approach  is  necessary. 

(5)  A  program  to  gather  statistics. 
Proc\uing  agencies  should  monitor  their 


procurements  to  provide  data  on  the 
following: 

(i)  The  percentages  of  recovered 
materials  content  in  the  products 
procured  or  offered; 

(ii)  Comparative  price  information  on 
competitive  procurements: 

(iii)  The  quantity  of  each  item 
procured  over  a  fiscal  yean 

(iv)  The  availability  of  the  insulation 
products  to  procuring  agencies; 

(v)  Type  of  performance  tests 
conducted,  together  with  the  type  of 
building  insulation  product  containing 
recovered  materials  content  that  failed 
the  tests,  the  percentages  of  total  virgin 
products  and  products  containing 
recovered  materials  content  suppUed 
that  failed  each  test,  and  the  nature  of 
the  failure; 

(vi)  Agency  experience  %vith  the 
performance  of  the  procured  products. 

(c)  Procuring  agencies  should  prepare 
a  report  on  their  annual  review  and 
monitoring  of  the  effectiveness  of  their 
procurement  programs  and  make  these 
reports  available  to  the  public.  The 
reports  should  contain  the  following 
information: 

(1)  If  the  case-by-case  approach  or  a 
substantially  equivalent  alternative  is 
being  used,  a  discussion  of  how  the 
procuring  agency's  approach  procures 
building  insulation  products  containing 
recovered  materials  to  the  maximum 
extent  practicable.  The  basis  for  this 
discussion  should  be  a  review  of  the 
data  compiled  on  recovered  materials 
content,  price,  availability,  and 
performance,  as  well  as  a  comparison  of 
estimates  and  certifications  provided  by 
the  vendors. 

(2)  If  the  minimum  content  standards 
approach  is  being  used,  a  discussion  of 
whether  the  minimum  content  standards 
in  use  should  be  raised,  lowered,  or 
remain  constant  for  each  item.  The  basis 
for  this  discussion  should  be  a  review  of 
the  data  compiled  on  recovered 
materials  content,  price,  availability, 
and  performance,  as  well  as  a 
comparison  of  estimates  and 
certifications  provided  by  the  vendors. 

(3)  Documentation  of  specification 
revisions  made  during  the  year. 


S  248.25 

Procuring  agencies  must  begin 
procurement  of  building  insulation 
products,  in  compliance  with  this 
guideline,  one  year  bova  [the  date  of 
publication  of  the  final  guideline]. 

|FR  Doc  88-17332  Filed  8-1-88;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  35  and  142 
[WH-FRL-3328-8] 

National  Primary  Drinking  Water 
Regulations  Implementation;  Prinuiry 
Enforcement  Respon8il)iitty 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  revise 
the  requirements  for  States  to  obtain 
primary  enforcement  authority 
("primacy")  for  the  public  water  system 
supervision  (PWSS)  program,  authorized 
under  the  Safe  DrinJ(ing  Water  Act 
(SDWA)  (42  U.S.C.  300f  et  seq.].  The 
proposal  would  also  add  certain 
requirements  for  maintaining  primacy. 
SpeciHcally,  the  proposal  would 
establish  the  procedures  and  deadlines 
for  State  submission  and  EPA  review 
and  approval  or  disapproval  of  program 
changes,  and  the  actions  to  be  taken  if 
States  with  primacy  do  not  adopt  the 
new  requirements  on  schedule.  The 
proposed  rule  would  also  change  the 
frequency  of  State  reports  to  EPA  from 
annually  to  quarterly,  and  add  a 
requirement  for  States  to  adopt  EPA's 
determination  of  best  available 
technology  (BAT)  for  use  in  granting 
variances  from  national  primary 
drinking  water  regulations.  Finally,  the 
proposal  would  clarify  the  requirement 
to  demonstrate  program  capability 
before  an  initial  program  grant  is  given 
and  to  obtain  or  retain  primacy. 
DATES:  Written  comments  should  be 
submitted  by  October  3. 1988.  A  public 
hearing  will  be  held  in  Washington,  DC, 
on  Tuesday.  August  30. 1988,  beginning 
at  9:00  a.m.  in  the  Auditorium  of  the 
Education  Center.  EPA.  401  M  Street 
SW.,  Washington.  DC  20460. 

ADDRESSES:  Send  written  comments  to 
Murlene  Lash.  Comment  Clerk.  State 
Programs  Division.  Office  of  Drinking 
Water  (WH-550E),  Environmental 
Protection  Agency.  401  "M"  Street  SW.. 
Washington,  DC  20460.  A  copy  of  the 
comments  and  supporting  documents 
will  be  available  for  review  during 
normal  business  hours  at  EPA.  Room 
1101  East  Tower.  401  "M"  Street  SW., 
Washington,  DC  20460.  EPA  requests 
that  anyone  planning  to  attend  the 
public  hearing  (especially  those  who 
plan  to  make  statements)  register  in 
advance  by  calling  Murlene  Lash  at 
(202)  382-5522.  or  writing  her  at  EPA. 
WH-550E.  401  "M"  Street  SW.. 
Washington.  DC  20460.  Persons  planning 
to  make  statements  at  the  hearing  are 


encouraged  to  submit  written  copies  of 
their  remarks  at  the  time  of  the  hearing. 

FOR  FURTHER  INFORMATION  CONTACT 

The  Safe  Drinking  Water  Hotline,  toll- 
free  (800)  426-4791.  or  in  Washington. 
DC  at  (202)  382-5533.  or  Carl  Reeverts. 
Deputy  Director.  State  Programs 
Division.  Office  of  Drinking  Water.  401 
"M"  Street  SW..  Washington.  DC  20480. 
telephone  (202)  382-5522. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Authority 

II.  Background 

III.  Summary  of  Proposed  Changes  to 
Subpart  B 

rv.  Discussion  of  Today's  Proposed  Rule 

A.  New  Program  Requirements  Under  1986 
SDWA  Amendments 

B.  Basic  Requirements  for  State  Program 
Revisions  (section  142.12(a)) 

C.  Timing  of  State  Program  Revisions 
(section  142.12(b)) 

D.  Content  of  a  Request  for  EPA  Approval 
of  State  Program  Revisions  (section 
142.12(c)) 

1.  Documentation  Required  Under 
section  142.11(a) 

2.  Additional  Regulation-Specific 
Materials 

3.  Attorney  General's  Statement 

E.  Procedures  for  Reviewing  a  State 
Request  for  EPA  Approval  of  a  State 
Program  Revision  (section  142.12(d)) 

F.  Options  for  Addressing  Minimum  Stale 
Enforcement  Authorities 

G.  Other  Changes  to  Subpart  B 

V.  Request  for  Public  Comment 

VI.  Compliance  with  Executive  Order  12291 
Vn.  Paperwork  Reduction  Act 

VIII.  Regulatory  Flexibility  Act 

I.  Authority 

Section  1413  of  the  Safe  Drinking 
Water  Act  ("SDWA"  or  "the  Act") 
establishes  requirements  a  State  must 
meet  to  obtain  primary  enforcement 
responsibility  ("primacy")  for  the  public 
water  system  supervision  (PWSS) 
program.  These  include:  (1)  Adopting 
drinking  water  regulations  no  less 
stringent  than  the  national  primary 
drinking  water  regulations  (NPDWRs)  in 
effect  under  sections  1412(a)  and 
1412(b);  (2)  adopting  and  implementing 
adequate  procedures  for  enforcement; 
(3)  keeping  records  and  making  such 
reports  with  respect  to  its  activities  as 
EPA  may  require  by  regulation;  (4) 
issuing  variances  and  exemptions  (if 
allowed  at  all  by  the  State]  under 
conditions  no  less  stringent  than 
allowed  by  sections  1415  and  1416;  and 
(5)  adopting  and  being  able  to 
implement  an  adequate  plan  for  the 
provision  of  safe  drinking  water  under 
emergency  situations. 


II.  Background 

40  CFR  Part  142.  Subpart  B  sets  out 
requirements  for  States  to  obtain 
primacy  for  the  PWSS  program,  as 
authorized  by  section  1413  of  the 
SDWA.  EPA  first  promulgated  these 
regulations  on  |anuary  20. 1976;  since 
then,  the  basic  requirements  have 
remained  relatively  unchanged.  Since 
1978.  however,  much  has  happened  in 
the  PWSS  program.  With  the  exception 
of  Wyoming.  Indiana,  and  the  District  of 
Columbia,  all  eligible  States  and 
territories  have  received  PWSS  primacy. 
In  addition,  the  SDWA  amendments  of 
1986  made  sweeping  changes  in  the 
scope  and  content  of  the  drinking  water 
program.  For  example,  the  amendments 
mandate  that  EPA  promulgate  NPDWRs 
for  83  drinking  water  contaminants  by 
1989  and  for  25  additional  contaminants 
every  three  years  thereafter.  In  addition. 
EPA  must  promulgate  NPDWRs  to 
specify  criteria  under  which  filtration  is 
required  as  a  treatment  technique  for 
public  water  systems  supplied  by 
siu-face  water  sources  and  which  require 
disinfection  as  a  treatment  technique  for 
all  public  water  systems.  EPA  also  was 
required  to  revise  its  existing  public 
notification  procedures,  which  was 
completed  on  October  28, 1987.  (See  52 
FR  41534.)  The  1986  SDWA  amendments 
also  increase  the  Agency's  authority  to 
enforce  the  requirements  of  the  national 
primary  drinking  water  regulations. 

With  these  extensive  changes  in  the 
program  and  the  law.  portions  of  the 
primacy  regulations  at  40  CFR  Part  142. 
Subpart  B  have  become  outdated.  The 
major  deficiency  in  the  existing  primacy 
regulations  is  that  they  neither  require 
States  with  primacy  to  modify  their 
programs  to  adopt  new  or  revised  EPA 
national  primary  drinking  water 
regulations,  nor  do  they  provide  a 
procedure  for  obtaining  EPA  approval 
for  these  changes. 

The  rule  EPA  is  proposing  in  this 
notice  would  specify  which  new 
requirements  must  be  adopted  by  a 
State  to  maintain  primacy,  when  these 
new  requirements  must  be  adopted,  and 
the  procedures  for  State  submittal  and 
EPA  review  and  approval  of  State 
program  revisions.  In  developing  this 
proposal,  EPA  considered  the  impact  of 
the  federal  program  changes  on  current 
State  programs  and  evaluated  which 
new  provisions  might  require  State 
statutory  or  other  major  institutional 
changes  within  the  State. 

III.  Summary  of  Proposed  Changes  to 
Subparts 

The  following  table  shows  the 
relationship  between  the  proposed 
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amendments  to  the  PWSS  primacy 


regulations  in  40  CFR  Part  142,  Subpart 


B  and  the  current  regulations  in  that 
subpart. 


Pro- 
posed 
subpart 

revision 


14210 

142.11 

142.12 
14213 
142.14 
142.15 
142.16 
142.17 


Content  of  revised  section 


Requirements  for  a  determination  of  pnmary  enforcement  re- 
sponsibility. 
Initial  determination  of  primary  enforcement  autfionty 


Revision  of  State  programs 

Public  hearing 

Records  kept  by  States 

Reports  by  States 

Special  primacy  requirements 

Procedures  for  wnttxlrawal  of  State  programs.. 


Current  sutipari  B 


142.10 

142.11;  142.12(a). 


142.13 

142.14 

142.15 

142.16 

142.12(b) . 


Change  to  current  subpart  B 


Made  conforming  cf^anges;  clarified  capability  requirement  and 

BAT  for  variance  requirement. 
Made  conforming  char>ges  and  redesignated,  added  Attorney 

General  statement  requirement 
t^w  section 

Made  conforming  changes 
Unchanged. 
Amended. 
Unchanged  ' 
Redesignated  and  retitled. 


'  This  section  was  modified  as  part  of  the  public  notification  regulation,  promulgated  on  October  28.  1987  (52  FR  41534)  The  modified  S  142  16  replaces  the  old 
section  on  State  public  notification  requirements. 


As  indicated  in  the  table,  the  proposal 
would  restructure  the  current  Subpart  B 
to  add  a  new  section  on  revision  of 
State  programs  (new  §  142.12),  retitle 
and  place  in  a  separate  section  the 
existing  procedures  for  withdrawal  of 
State  programs  (new  §  142.17), 
incorporate  revised  State  reporting 
requirements  (revised  §  142.15),  and 
make  other  conforming  changes  in  the 
remaining  sections  to  be  consistent  with 
the  new  State  program  revision  section. 
Under  this  proposal,  the  revised  primacy 
regulations  would  not  be  applicable  to 
State  program  revisions  to  adopt  new 
and  revised  EPA  regulations 
promulgated  before  the  effective  date  of 
this  rule.  State  requests  for  program 
revisions  to  adopt  EPA  regulations 
promulgated  before  the  effective  date  of 
this  rule  (e.g.,  the  public  notiHcation 
requirements)  are  to  comply  with  the 
current  regulations  under  Part  142, 
Subpait  B,  and  any  special  primacy 
requirements  in  the  program  regulation 
to  be  adopted. 

IV.  Discussion  of  Today's  Proposed  Rule 

A.  New  Program  Requirements  Under 
1986  SDWA  Amendments 

As  noted  above,  the  SDWA 
amendments  of  1986  greatly  increased 
the  scope  and  content  of  the  PWSS 
programs.  The  current  program  is 
operated  principally  by  the  States;  54 
States  and  Territories  operate  approved 
primacy  programs  under  the  authority  of 
section  1413  of  the  Safe  Drinking  Water 
Act.  Of  the  States  and  Territories 
eligible  for  primacy,  only  Indiana  and 
Wyoming  do  not  have  primacy.  The 
programs  in  these  two  States,  in 
Washington,  DC,  and  on  Indian  lands 
are  directly  implemented  by  EPA. 

In  this  notice,  EPA  is  proposing  that, 
to  retain  primacy,  each  State  with  a 
currently  approved  primacy  program 


must  revise  that  program  to  incorporate 
new  EPA  regulations  promulgated  under 
section  1412  (a)  and  (b),  sections  1415 
and  1416,  and  the  revised  public 
notification  requirements  under  section 
1414.  Under  the  SDWA,  EPA  has  had  a 
policy  of  approving  only  State  programs 
that  have  adopted  the  full  EPA  program. 
This  policy  was  established  from  the 
start  to  avoid  split  accountability 
between  EPA  and  the  States  for  direct 
operations  and  to  ensure  that,  to  the 
extent  possible,  public  water  systems 
were  regulated  under  a  single  regulatory 
scheme.  This  policy  avoids  confusion 
among  the  regulated  community  and  the 
public  regarding  which  regulations  must 
be  followed  to  comply  with  the  SDWA 
requirements.  For  the  same  reasons, 
EPA  intends  to  continue  this  "full 
primacy"  policy  as  it  implements  the 
1986  SDWA  amendments. 

The  proposal  maintains  the  "full 
primacy"  policy  by  setting  a  deadline  for 
States  to  revise  their  approved  primacy 
programs  to  adopt  new  and  revised  EPA 
regulation.  This  is  discussed  in  Part 
IV.C.  below.  Although  the  proposal 
allows  extensions  to  these  deadlines  for 
a  limited  period,  some  States  may  be 
unable  to  adopt  the  new  requirements 
by  the  end  of  the  extension  period  and, 
thus,  would  be  in  violation  of  the 
primacy  requirements.  In  some  rare 
situations,  a  primacy  State  may  never 
agree  to  or  be  able  to  adopt  all  the  new 
and  revised  requirements  promulgated 
by  EPA.  EPA  solicits  comments  on  the 
impact  the  "full  primacy"  policy  will 
have  on  current  State  primacy  programs, 
what  responsibility  EPA  should  assume 
to  implement  and  enforce  new  federal 
requirements  where  the  State  has  not 
adopted  them,  and  the  practical 
implication  of  a  program  that  is  partially 
implemented  by  both  EPA  and  the  State. 

Table  1  beloW  summarizes  the  recent 


and  upcoming  EPA  regulations  currently 
identified  that  the  States  would  be 
required  to  adopt  to  retain  primacy.  The 
list  of  regulations  in  Table  1  is  not 
meant  to  be  complete  and  is  subject  to 
change  as  EPA  proceeds  to  implement 
the  1986  SDWA  amendments. 

Table  1.— Summary  of  New  EPA  Re- 
quirements    Under     the     SDWA 

AMENDMEf^TS  ENACTED  JUNE  19,  1986 
Regulatory  Packages 

New  NPDWRs. 

VOCs 

Conforms 

Lead/Copper 

Inorganics/Synttietk;  Organics 

Radionuclides 

Other  Mandated  NPDWRs 

1st  Additional  25  NPDWRs 
Put)lic  f^tifk»tion 

Frttratkjn  &  Disinfection  of  Surface  Water  (NPDWR) 
Disinfection  for   Groundwater/ Disintectant   By-prod- 
ucts (NPDWR) 

For  NPDWRs  promulgated  under 
sections  1412(a)  and  (b)  and  for  the 
variance  and  exemption  provisions 
(under  sections  1415  and  1416),  States 
must  adopt  new  provisions  that  are  "no 
less  stringent"  than  the  EPA  regulations. 
EPA  is  also  requiring  that  States  adopt 
public  notification  requirements  that  are 
no  less  stringent  than  the  revised 
Federal  regulations  (see  52  FR  41534, 
October  28. 1987). 

B.  Basic  Requirements  for  State 
Program  Revisions  (Section  142.12(aj) 

EPA  is  proposing  a  new  section 
(§  142.12]  to  establish  the  requirements, 
application  procedures,  and  the  EPA 
review  and  decision  process  for  State 
program  revisions.  EPA  is  proposing  to 
define  "State  program  revision"  as  a 
statutory,  regulatory,  or  administrative 
change  to  the  "approved  State  primacy 
program."  The  proposed  rule  defines  the 
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"approved  State  primacy  program"  as 
the  program  elements  submitted  with 
the  initial  State  apphcation  for  primacy 
-pursuant  to  9  142.11(a)  and  subsequently 
approved  by  EPA  and  any  EPA- 
approved  revisions  to  these  elements. 
The  elements  required  under  §  142.11(a) 
include:  The  text  of  the  State's  drinking 
water  statute  and  regulations;  a 
description  of  the  State's  procedures  for 
the  enforcement  of  the  State  regulations 
(including  six  sub-elements);  a 
statement  that  the  State  wiU  make  such 
reports  as  required;  the  statutory  and 
regulatory  provisions  related  to 
variances  and  exemptions  (if  the  State 
grants  them);  a  description  of  the  State's 
plan  for  providing  safe  drinking  water 
under  emergency  conditions:  and  an 
Attorney  General's  statement 
demonstrating  adequate  State  authority. 
The  Attorney  General's  Statement  is  a 
new  requirement  proposed  in  this  notice 
and  is  discussed  in  further  detail  below. 
These  elements,  which  would  be 
updated  with  each  State  program 
revision  and  would  be  maintained  by 
both  EPA  and  the  State,  would  describe 
the  current  approved  State  primacy 
program  at  any  point  in  time.  Not  all 
portions  of  the  State  drinking  water 
program  are  necessarily  part  of  the 
approved  State  primacy  program;  e.g., 
many  States  have  an  operator 
certification  program,  a  permit  program 
for  water  treatment  plants,  or 
regulations  governing  other 
contaminants  beyond  the  EPA 
NPDWRs.  These  would  not  be 
considered  part  of  the  approved 
program  because  they  go  beyond  the 
primacy  requirements  established  by 
EPA  pursuant  to  the  SDWA. 

Section  142.12(a)  of  the  proposed  rule 
would  require  a  State  to  noti^  EPA  in 
writing  of  any  modifications  to  its 
statutory  or  regulatory  authority  or 
program  procediires  that  may  affect  the 
approved  primacy  program.  This 
notificstioQ  requirement  is  to  ensure 
that  EPA  is  kept  informed  of  actions  that 
may  affect  the  authority  or  capability  of 
the  State  to  fully  implement  the 
approved  primacy  program.  The 
material  submitted  with  the  notification 
must  be  sufficient  to  allow  EPA  to 
determine  whether  (he  change 
constitutes  a  revision  to  the  approved 
primacy  program,  thus  requiring  EPA 
review  and  approval 

Based  on  the  State's  notification,  EPA 
would  determine,  on  a  case-by-case 
basis,  whether  the  cfaeinges  constitute 
revisions  to  the  State  primacy  [Ht>gram 
and  thus  must  be  submitted  for 
approval  Under  this  proposal.  State 
actions  to  adopt  any  new  or  revised 
EPA  regulation  (except  for  very  minor 


changes,  which  are  discussed  below) 
would  be  considered  a  revision  to  the 
approved  primacy  program  and  the 
State  would  be  required  to  submit  it  to 
EPA  for  approval.  Therefore,  for 
revisions  to  adopt  new  or  revised  EPA 
regulations,  the  State  could  bypass  the 
notification  step  and  simply  submit  a 
request  for  approval  of  the  revision 
directly.  For  minor  progrsm  revisions 
the  information  submitted  with  the 
notification  may  be  sufficient  to  review 
and  approve  the  revision;  in  such  cases, 
the  Agency  does  not  intend  to  ask  the 
State  to  submit  a  separate,  formal 
request  for  approval.  Likewise,  in  the 
rare  circumstances  in  which  a  new  or 
revised  EPA  regulation  does  not  require 
any  changes  to  the  approved  primacy 
program,  the  State  would  simply  notify 
EPA  of  this  fact;  in  such  a  case,  the 
Agency  does  not  Intend  to  require  the 
State  to  submit  a  formal  rquest  for 
approval. 

The  proposal  would  also  allow  the 
Administrator  to  require  State 
submission  of  materials  whenever  he  or 
she  has  reason  to  believe  that  the  State 
program  may  have  changed,  in  the  event 
the  State  fails  to  notify  the  Agency  of 
such  a  change.  If  the  Administrator 
determines  that  the  State  changes  affect 
the  approved  primacy  programs,  the 
Administrator  would  ask  the  State  to 
submit  a  request  for  EPA  approval  of  the 
State  program  revision. 

EPA  invites  comment  on  whether  it  is 
appropriate  for  the  Administrator  (or  his 
or  her  designee)  to  require  States  to 
notify  EPA  of  all  changes  to  their 
authorities  and  procedures  that  may 
affect  the  approved  primacy  program 
and  to  approve  or  disapprove  each  State 
program  change  that  revised  the 
approved  primacy  program.  Comments 
are  also  requested  on  wtwt  categories  of 
State  changes  do  not  require  notification 
and  what  program  revisions  are  minor 
and  do  not  require  the  State  to  submit  a 
separate,  formal  request  for  EPA 
approval 

C  Timing  of  State  Program  Revisions 
(Section  142.12(b)) 

Proposed  i  142.12(b)  would  require 
the  State  to  submit  to  EPA  final  requests 
for  approval  oi  pro-am  revisions  to 
adopt  new  or  revised  EPA  regulations 
within  15  months  of  the  promulgation  of 
EPA's  regulations.  The  Administrator 
would  be  required  to  act  on  such 
requests  within  90  days  after  receipt  of 
the  final  and  complete  State  request 
EPA  woukl  not  begin  its  final  review 
until  it  has  determined  that  the  State 
submission  is  complete  6uid  final.  The 
proposal  would  allow  the  Administrator 
to  initiate  an  extension  of  these 
deadlines  or  approve  a  State  request  for 


an  extension  of  ^e  15-month  deadline 
under  certain  circumstances. 

EPA  is  proposing  the  1 -month  period 
for  review  of  State  requests  for  approval 
of  program  revisions  to  coincide  with 
the  effective  date  of  most  of  the  new 
EPA  regulations.  (Section  1412(b)(10)  of 
the  SDWA  provides  that  NPDWRs 
become  effective  18  months  after 
promulgation  by  EPA.)  The  Agency  did 
consider  options  for  "clustering"  the 
deadlines  to  minimize  the  disruption  in 
State  programs  that  may  occur  with  the 
large  number  of  sequential  changes 
expected  over  the  next  several  years. 
EPA  recognizes  the  advantages  of 
"clustering"  program  revisions  and  has 
proposed  that  "clustering"  be  an  explicit 
factor  in  deciding  whether  to  grant  State 
requests  for  an  extension  of  the  18- 
month  period.  (See  discussion  below.) 

By  using  the  effective  date  of  the 
NPDWR  as  the  deadline  for  the 
adoption  and  review  process,  EPA 
would  minimize  situations  of  split 
program  responsibility  or  "partial 
primacy"  because  a  State  that  adopts 
the  change  and  has  it  approved  on  time 
would  implement  and  eiiforce  the  new 
requirement  from  the  time  it  is  effective. 
This  would  avoid  the  need  for  EPA  to 
implement  and  enforce  the  new 
requirement  in  a  situation  where  all 
other  requirements  are  administered  by 
the  State.  Splitting  oversight 
responsibilities  between  EPA  and  the 
primacy  State,  however  briefly,  may 
confuse  administration  of  the  program 
and  make  it  difficult  for  public  water 
system  ownen  and  operators  and  the 
public  to  determine  wrhich  State  and 
Federal  regulations  are  being  enforced 
by  whom  at  any  given  time. 

Nevertheless.  EPA  recognizes  that  for 
valid  reasons  a  State  request  for 
approval  and  EPA's  review  of  State 
program  revisions  may  take  more  than 
18  months.  EPA  wishes  to  avoid 
initiating  primacy  withdrawal  in  cases 
where  a  State  is  making  a  good-faith 
effort  to  adopt  the  new  requirements. 
Therefore.  EPA  is  proposing  that  a  State 
may  request  aa  extension  for  up  to  two 
years,  if  the  State  either  has  statutory  or 
regulatory  barriers  to  meeting  the 
deadline  or  teoywrarily  lacks  program 
capability  to  implement  adequately  the 
new  requirements.  Under  the  proposal, 
if  a  State  anticipates  submission  of  a 
final  request  for  approval  of  a  program 
revision  to  EPA  more  than  15  months 
after  promulgation  of  the  EPA 
regulation,  the  State  woold  be  required 
to  request  an  extension  of  the  deadline 
before  the  expiration  of  the  15-month 
period. 

To  obtain  an  extension,  the  State  must 
demonstrate  that  it:  (1)  Is  requesting  the 
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extension  to  group  two  or  more  program 
revisions  in  a  single  legislative  or 
regulatory  action  or  otherwise  cannot 
meet  the  original  deadline  in  spite  of  a 
good  faith  effort  to  do  so;  (2)  is  taking 
steps  to  adopt  and  implement  the  new 
provisions  within  its  existing  authority; 
and  (3)  will  develop  the  capability 
necessary  to  implement  adequately  the 
new  provisions.  The  extension  request 
must  include  a  schedule  setting  forth 
when  and  how  the  States  will  be  able  to 
adopt  and  en^ectively  implement  the 
new  provisions. 

In  granting  the  State  an  extension  to 
the  18-month  deadline.  EPA  would  put 
itself  in  the  position  of  directly 
implementing  the  new  requirement  until 
it  finally  approves  the  State's  program 
revision.  To  minimize  the  disruption  in 
Slate  program  administration  in  these 
cases,  EPA  is  proposing  that  the  State, 
as  a  condition  of  obtaining  the 
extension,  implement  the  following 
interim  measures,  as  they  apply  to  the 
new  regulations,  during  the  extension 
period:  Inform  public  water  systems  of 
the  new  requirements  and  the  fact  that 
EPA  will  be  overseeing  implementation 
of  the  requirement  until  EPA  approves 
the  primacy  program  revision;  collect 
and  store  laboratory  results  and  other 
compliance  data;  conduct  informal 
follow-up  on  violations  and  assist  EPA 
in  development  of  enforcement  actions; 
provide  technical  assistance  to  public 
wafer  systems;  and  provide  EPA  with  all 
information  prescribed  by  §  142.15  on 
State  reporting. 

If  a  State's  request  for  an  extension  is 
based  on  a  temporary  lack  of  program 
capability  to  implement  the  new 
requirement,  the  rule  would  require  the 
State  to  take  steps  to  remedy  the 
capability  deficiency  during  the 
extension  period.  Actions  necessary  to 
accomplish  this  would  be  determined 
case  by  case  considering  the 
administrative,  technical,  and 
management  areas  to  be  addressed. 
Such  actions  might  include:  (1)  An 
increase  in  resources  to  the  program;  (2) 
training  of  existing  staff;  (3) 
development  of  State  procedures, 
guidelines,  and  policies  to  implement  the 
new  provisions;  etc.  The  proposal  would 
require  the  State  to  submit  with  its 
extension  request  a  plan  to  build  State 
capability  during  the  extension  period. 

The  extension  request  could  be 
approved  by  EPA  for  a  period  not  to 
exceed  two  years.  The  full  extension 
period  should  be  used  only  where  there 
is  a  clear  need  for  that  long  a  period 
(e.g.,  when  State  legislative  changes  are 
required  in  States  where  the  legislature 
meets  infrequently).  The  procedures  for 
EPA  review  and  oversight  of  the  State 


program  during  the  extension  period 
would  be  developed  State  by  State, 
within  the  general  criteria  outlined  in 
this  section. 

The  extension  period  would  be  limited 
to  two  years  because  of  the  need  to  limit 
the  period  during  which  States  may 
continue  to  operate  with  partial 
primacy.  Even  though  a  State  would  be 
implementing  the  new  requirements 
within  the  limits  of  its  authority  and 
capabilities  as  a  condition  of  the 
extension,  EPA  believes  its  policy  of  full 
primacy  requires  a  fixed  deadline  for 
State  adoption  of  the  new  requirements. 
Therefore,  under  the  proposal,  where  a 
State  has  not  obtained  EPA  approval  of 
a  program  revision  by  the  deadline.  EPA 
may  initiate  procedures  leading  to 
withdrawal  of  the  primacy  program. 
EPA  intends  to  begin  procedures  leading 
to  withdrawal  of  the  primacy  program  if 
the  State  has  not  submitted  an  approval 
request  for  program  revisions  in  a  timely 
manner.  This  is  necessary  to  maintain 
EPA's  "full  primacy"  policy. 

EPA  invites  comment  on  the  proposed 
deadline,  the  criteria  for  EPA  approval 
of  extension  of  the  deadline,  the  length 
of  the  extension,  and  the  conditions  a 
State  must  meet  during  the  extension 
period. 

D.  Content  of  a  Request  for  EPA 
Approval  of  State  Program  Revisions 
(Section  142.12(c)) 

Proposed  §  142.12(c)  lists  the  contents 
of  a  State's  request  for  EPA  approval  of 
a  revision.  The  State  request  must 
include: 

(1)  The  same  information  required  in 
an  application  for  initial  primacy,  listed 
in  §  142.11(a).  to  the  extent  the  items 
listed  apply  to  the  request  for  approval 
of  the  program  revision; 

(2)  Any  additional  regulation-specific 
materials  required  for  program  changes 
where  the  State  is  given  broad 
discretion  to  choose  how  to  achieve  the 
objective  of  the  regulation  (these  will  be 
specified  in  §  142.16);  and  (3)  an 
Attorney  General's  statement  that 
demonstrates  that  the  State  has 
adequate  legal  authority  under  its 
statute  and  regulations  to  carry  out  the 
program  revision.  (NOTE:  As  explained 
later,  this  proposal  would  amend  the 
application  requirements  for  initial 
primacy  to  require  an  Attorney 
General's  statement.  Thus,  the  third 
requirement  above  would  be 
encompassed  by  the  first.)  These  three 
requirements  are  explained  in  more 
detail  below. 

1.  Documentation  Required  Under 
Section  142.11(a) 

Under  §  142.11(a).  a  State  request  for 
initial  primacy  must  include  the  text  of 


the  State's  statute  and  regulations;  ( tnd 
a  demonstration  that  they  are  no  less 
stringent  than  the  comparable  EPA 
regulations);  a  description  of  the  Slritc 
procedures  for  administration  and 
enforcement  of  the  regulations;  a 
statement  that  the  State  will  keep 
records  as  required  by  EPA;  a  copy  of 
the  State  variance  and  exemption 
regulations  (if  any);  and  a  description  of 
the  State's  plan  for  the  provision  of  safe 
drinking  water  under  emergency 
conditions.  EPA  is  proposing  that  an 
update  of  the  same  materials,  as 
applicable,  be  included  in  State  requests 
for  approval  of  program  revisions  as 
well.  The  State  would  not  be  required  to 
include  materials  listed  in  §  142.11(a) 
that  are  not  directly  related  to  the 
program  revision  under  consideration. 
EPA  may.  however,  request  additional 
materials  if  needed  in  order  to  perform  a 
complete  review  of  a  specific  program 
revision. 

2.  Additional  Regulation-Specific 
Materials 

Section  142.16  (as  amended  by  the 
revised  public  notification  rule,  see  52 
FR  41534,  October  28, 1987)  lists 
additional  materials  specific  to  an 
individual  EPA  regulation  that  must  be 
included  in  a  State's  request  for 
approval  of  that  regulations.  EPA 
anticipates  that  these  regulations- 
specific  requirements  will  be  necessary 
only  where  a  new  or  revised  EPA 
regulation  gives  the  State  discretion  on 
how  to  implement  certain  requirements 
of  the  regulations.  Since  these  primacy 
requirements  will  be  specific  to  a 
regulation,  they  will  be  promulgated 
when  the  new  or  revised  EPA  regulation 
is  promulgated.  Currently,  this  section 
(§  142.16)  contains  only  special  primacy 
requirements  for  State  adoption  of  the 
revised  public  notification  rule 
promulgated  on  October  28. 1987  (52  FR 
41524).  Special  primacy  requirements 
have  also  been  proposed  for  the  surface 
water  treatment  and  coliform  rules  (52 
FR  42178  and  42224.  November  3. 1987). 

3.  Attorney  General's  Statement 

Under  the  proposed  rule,  a  request  for 
approval  of  a  program  revision  would  be 
required  to  include  an  Attorney 
General's  statement  (or  a  statement 
from  the  attorney  for  the  State  primacy 
agency  if  it  has  independent  legal 
counsel).  This  statement  would 
demonstrate  that  the  State  has  adequate 
legal  authority  under  its  statutes  and 
regulations  to  implement  the  program 
revision  submitted  to  EPA  for  approval. 
The  Attorney  General's  statement  would 
be  required  in  all  State  requests  for 
approval  of  program  revisions,  unless 
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EPA  has  specifically  waived  the 
requirement  as  described  below. 

The  proposed  rule  would  enable  EPA 
to  use  its  discretion  to  waive  the 
reqnirement  for  the  Attorney  General's 
statement  in  certain  circiunstances.  EPA 
is  proposing  that  no  waiver  of  the 
Attorney  General's  statement  be 
availabh?  for  State  requests  for  approval 
of  program  revisions  which  adopt  new 
Of  revircd  NFDWRs  for  specific 
contaminants  reqvired  tmder  the  1988 
SDWA  amendments,  for  the  surface 
water  treatment  and  disinfection 
requirements,  and  for  the  public 
notification  nde.  If  EPA  elects  to  warve 
the  requirement  for  an  Attorney 
General's  statement  in  other  cases  not 
covered  above.  EPA  wooM  announce 
this  decision  in  the  preamble  to  the 
federal  regoiation  the  State  is  to  adopt. 
In  the  case  of  State-initiated  changes,  as 
discuseed  above,  the  State  would  be 
required  to  notify  EPA  of  such  changes. 
EPA  would  then  inform  the  State 
whether  or  not  a  request  for  approval  of 
the  program  revision  is  required.  In 
EPA's  response,  if  an  Attorney  General's 
statement  is  not  reqaired,  EPA  would  so 
state.  If  EPA  requked  tbe  State  to 
submit  a  request  for  approval  of  the 
program  revision,  and  was  silent  on  the 
requirement  for  an  Attorney  General 
statement,  then  an  Attorney  General's 
statement  would  be  required. 

The  proposal  would  also  amend 
§  142.11  to  require  a  iaris«yction  wluch 
applies  for  initial  State  primacy  after 
promulgatioD  of  this  regulatioo  to  submit 
an  Attorney  General's  statenent  as  part 
of  its  application. 

EPA  has  carefully  considered  the 
requirement  for  an  Attorney  General's 
statemenL  Aithongh  the  Agency  did  not 
require  an  Attorney  General's  statnnent 
for  the  primacy  determinations  made  to 
date,  it  beUeves  that  there  are  clear  and 
valid  reasons  for  this  new  requirement 

First,  the  program  is  now  more 
complex  because  of  the  1986  SDWA 
amendments.  For  the  first  ten  years  of 
its  existence,  the  PWSS  program  was 
relatively  stable.  The  basic  regulatory 
requirements  remained  virtually 
unchanged  from  year  to  year,  and 
almost  all  eligible  States  and  territories 
applied  for  and  received  primacy  soon 
after  the  Safe  Drinking  Water  Act  was 
passed  in  1974.  The  program 
requiremoits  were  relatively  clear  and 
straightforward  to  implement  and  to 
oversee.  However,  the  1986  amendments 
to  the  Act  made  sweeping  changes  in 
the  scope  and  content  of  the  PWSS 
pn^ram.  transforming  it  into  a  more 
extensive  and  complex  regulatory 
program.  For  example,  as  noted  above, 
the  amendments  mandate  that  EPA 
promulgate  new  drinking  water 


standards  for  83  contaminants  by  1989 
and  standards  for  25  additional 
contaminants  every  three  years 
thereafter.  Moreover,  the  amendments 
require  EPA  to  promulgate  a  NFDWR 
establishing  criteria  where  filtration  is 
required  as  a  treatment  technique  for 
public  water  systems  supplied  by 
surface  water  sources  and  a  NFDWR 
requiring  disinfection  for  all  sjrstems. 
States  will  have  to  revise  sigoificandy 
their  existing  statutory  and  regulatory 
authorities  to  adopt  the  new  federal 
requirements.  Many  of  the  issues  which 
will  arise  in  the  State  preparation  of 
program  revisions  and  in  EPA  review  of 
these  revisions  will  be  legal  ones; 
therefore,  individaals  in  the  State 
knowledgeable  about  State  law  and 
able  to  render  a  definitive  legal  opinion 
on  the  meaning  of  the  State  statutes  and 
regulations  should  be  involved  in  the 
revision  process. 

Second,  the  SDWA  amendments 
strengthened  EPA's  enforcement 
authorities  and  mandated  that  the 
Agency  strengHien  its  enforcement 
efforts  for  all  instances  of 
noncompliance.  Since  in  almost  all 
cases  primary  enfocoement 
responsibility  has  been  delegated  to  the 
States,  the  Agency  has  been  actively 
urging  the  States  to  take  additional 
enforcement  actions.  EPA  has  also 
initiated  more  federal  enforcement 
actions  to  respond  to  noncompliance 
and  is  following  up  in  cases  where  the 
State  is  not  taldng  action.  EPA  expects 
this  trend  toward  stronger  enforcement 
to  continue  into  the  future.  Further,  as 
standards  for  additional  contaminants 
are  promulgated,  enforcement  efforts 
tvill  become  more  complex.  To  ensure 
the  success  of  this  enhanced 
enforcement  program.  EPA  must  be 
certain  that  the  States  have  adequate 
authority  under  their  laws  and 
regulations  to  enforce  the  new 
standards.  The  Attorney  General's 
statement  in  the  State  request  for 
approval  of  a  program  revision  would 
document  this  audiority. 

Third,  the  Attorney  Genwal's 
statement  would  act  as  a  guide  or  "road 
map"  for  EPA  review  of  State  program 
revisions,  which  would  simplify  and 
expedite  EPA's  review.  EPA  envisions 
the  "road  map"  to  be  primarily  a 
directory  or  side-by-side  comparison  of 
the  federal  regulations  and  the 
corresponding  State  statutes  and 
regulations.  Q>A  would  not  require  die 
Attorney  General's  statement  to  be 
submitted  in  any  specific  format: 
however,  EPA  would  provide  the  States 
with  samples  and  assist  them  In 
formatting  the  statement  if  needed. 

Finally,  ami  most  importantly,  the 
statement  would  demonstrate  why  the 


State  laws  and  regulations  give  the  State 
adequate  authority  to  implement  the 
federal  laws  and  regulations,  and  allow 
the  State  to  explain  any  ambitious 
provisons  in  those  statutes  or 
regulations.  By  submitting  the  "road 
map"  and  explanatioa  of  State  law  in 
the  Attorney  General's  statement  the 
State  would  reduce  the  possibility  that 
EPA  wriU  misinterpret  State  laws  and 
regulations  and  determine  that  they  are 
not  adequate  to  implement  the  federal 
requirements.  Such  a  determination 
could  result  in  failure  to  approve  the 
program  revision,  or,  at  best,  a  long 
process  whereby  EPA  would  need  to 
request  additional  information  and 
clarification  fitim  the  State.  This  could 
greatly  delay  a  final  determination  on  a 
State  a{q>lication. 

The  requirement  for  an  Attorney 
General's  statement  would  generally 
require  the  primacy  agency  to  better 
coordinate  its  program  revisions  with 
the  Attorney  General  The  Agency 
recognizes  that  this  new  requirement 
may  increase  the  administrative  burden 
both  to  prepare  requests  for  appoval  of 
revisions  to  current  primacy  programs 
and  to  apply  for  initial  primacy  for  those 
entities  which  cuirendy  lack  primary 
enforcement  responsibility.  However. 
EPA  believes  that  the  benefits  of  the 
statement,  as  described  above,  outweigh 
any  additional  administrative  burdea 

EPA  considered  whether  there  are 
ahematives  to  the  requirement  for  an 
Attorney  General's  statement  which 
might  be  less  burdensome  to  the  State, 
but  which  would  still  meet  the  basic 
needs  as  outlined  above.  Accordingly, 
EPA  is  requesting  comments  on  the 
following  altenmtive  to  the  current 
proposal. 

Under  the  alternative,  a  State's 
request  for  approval  of  a  pro-am 
revision  would  include  a  side-by-side 
comparison  of  the  Federal  requirements 
and  the  corresponding  State  provisions 
(as  described  above)  that  is  prepared  by 
the  State  primacy  agency;  in  the  case,  no 
Attorney  General's  statement  would  be 
required  with  the  request.  EPA  would 
review  the  documentation  submitted  by 
the  State  primacy  agency  and  would 
then  determine,  case  by  case,  if  the 
Attorney  General's  involvement  was 
necessary.  For  example,  the  Attorney 
General's  involverarat  would  be 
necessary  if  there  was  ambiguous 
statutory  or  regulatory  provision  that 
could  be  interpreted  ta  inconsistent  with 
the  Federal  pro-am.  In  sudi  cases.  EPA 
would  request  an  Attorney  General's 
statement  to  clarify  the  ambiguity.  This 
option  could  lessen  the  sdrainistrative 
burden  of  involving  the  Attorney 
General's  office  in  the  process,  at  least 
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initially.  However,  having  to  go  back  to 
the  State  and  ask  that  the  Attorney 
General  prepare  a  statement  could 
result  in  substantial  delays  in  approving 
State  program  revisions.  If  most  requests 
for  EPA  approval  of  program  revisions 
involve  legal  issues  that  eventually 
require  the  Attorney  General's 
participation,  the  benefits  of  this  option 
would  be  small. 

EPA  requests  comment  on  the 
proposed  requirement  for  an  Attorney 
General's  statement.  Comments  should 
address  the  proposed  requirement  as 
well  as  the  alternative  presented  here 
and  should  focus  particularly  on  the 
usefulness  of  the  requirement  for  the 
Attorney  General's  statement  in  EPA's 
review  and  approval  of  State  requests 
for  program  revisions  and  the  impact  on 
State  programs. 


E.  Procedures  for  Reviewing  a  State 
Request  for  EPA  Approval  of  a  State 
Program  Revision  (Section  14Z12(d)) 

Proposed  S  142.12(d)  would  establish 
procedures  for  State  submission  of 
requests  for  approval  of  program 
revisions  and  for  EPA  review  and 
decision  on  these  program  revisions.  It 
also  would  establish  the  public  notice 
and  public  hearing  requirements  for  EPA 
approval  or  disapproval  of  State 
program  revisions. 

The  proposed  procedures  for  State 
submission  and  EPA  review  of  a  State 
request  for  approval  of  a  program 
revision  would  be  a  two-step  process, 
requiring  that  the  State  first  submit  a 
preliminary  request  (containing  a  draft 
of  the  materials  listed  in  §  142.12(c])  for 
EPA  review  and  tentative 
determination.  EPA's  tentative 


determination  would  be  subject  to 
public  notice  (and  a  public  hearing  if 
requested]  for  revisions  deemed 
"substantial"  by  the  Administrator. 
Then,  the  State  would  submit  a  Hnal 
request  (containing  final  and  complete 
State  materials)  for  formal  EPA 
approval  or  disapproval.  The  final  State 
request  would  include,  for  example. 
State  statutory  and  regulation  changes 
already  promulgated,  a  signed  Attorney 
General's  statement,  and  descriptions  of 
any  procedures  and  other  administrative 
processes  already  adopted  and  in  place 
within  the  State. 

A  summary  of  the  procedures  for 
review  and  approval  of  State  requests  is 
illustrated  in  the  following  chart. 
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SUMMARY  OF  PROCEDURES  FOR 

EPA  REVIEW  OF  STATE  REQUEST 

FOR  APPROVAL  OF  PROGRAM  REVISIONS 


EPA  promulgates 
new  or  revised  rule 


State  notifies  EPA 
of  State-initiated 
changes  in  program 


EPA  determines  that 
EPA  approval  of 
program  revision 
is  required 


T 


T^  sT.      State  submits  preliminary  request 
for  EPA  approval  of  program 
revision 


I 


"BT   EPA  makes  tentative  determination 
and  transmits  it  to  the  State 


I 


c.  For  substantial  changes: 

1.  EPA  publishes  Notice  in  the 
Federal  Register 

2.  EPA  holds  public  hearing 
(if  requested) 

3.  EPA  transmits  comments  and 
any  changes  to  EPA's  tentative 
determination  to  the  State 


mit! 


II.  a.    State  submits  complete  and 
final  request 


I 


TT    EPA  approves  or  disapproves 
final  State  request 


"cT    For  substantial  changes, 

EPA  publishes  Federal  Register 
notice  of  final  decision 
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Proposed  S  142.12(d)(1)  would  require 
the  State  to  submit  a  preliminary 
request  for  approval  of  a  State  |Ht>grain 
revision  as  soon  as  practicable  after 
EPA's  promulgation  of  a  new  or  revised 
regulation  or  EPA's  determination  that  a 
primacy  program  revision  is  required  for 
a  State-initiated  change.  This 
preliminary  request  would,  at  a 
minimum,  contain  the  information 
required  in  S  142.12(c).  m  draft  form, 
including  any  draft  statutes  and 
regulations  and  a  draft  Attorney 
General's  statement,  i.e.,  one  not  yet 
signed  by  the  Attorney  General  (see 
Section  D  above).  The  information  must 
be  complete  enough  to  allow  the 
Administrator  to  do  a  full  review  and 
make  a  tentative  determination  on  the 
adequacy  of  the  proposed  State  program 
revision.  No  specific  time  period  for  this 
first  phase  is  proposed  in  the  rule,  to 
give  EPA  and  the  State  flexibility  to 
respond  to  the  specific  circumstances  of 
each  program  revision. 

It  is  strongly  recommended  that  the 
State  primacy  agency  work  with  the 
Attorney  General's  office  in  developing 
the  program  revision  (especially  any 
statutory  or  regulatory  changes)  to 
ensure  that  no  major  problems  occur 
later.  The  draft  Attorney  General's 
statement  would  contain  the  information 
described  in  Section  D:  A  comparison 
between  the  federal  and  State 
regulations  to  show  that  all  necessary 
elements  are  present  and  an  explanation 
of  any  ambiguous  provisions  in  the  State 
law.  EPA  would  review  this  draft 
statement  along  with  the  rest  of  the 
prehminary  application  materials  and 
discuss  any  needed  changes  or 
additions  with  State  personnel.  The 
statement  submitted  with  the  final 
program  revision  application  would  be 
signed  by  the  Attorney  General  (or  his 
or  her  designee). 

The  proposed  requirement  for  a 
preliminary  State  submission  and 
tentative  ^A  determination  is  new. 
This  change  would  formalize  what  has 
been  standard  practice  in  the  primacy 
review  process  both  for  initial  primacy 
decisions  and  for  the  program  revision 
process  for  adoption  of  the  national 
interim  primary  drinking  water 
regulations  for  trihalomethanes  in  1979 
and  1980,  as  well  as  in  other  Agency 
programs.  EPA  is  proposing  to  make  this 
preliminary  review  step  a  regulatory 
requirement  for  review  of  all  future 
program  revisions  to  ensure  that  issues 
are  identified  early  in  the  program 
revision  process  and  diat  there  is  an 
opportunity  to  respond  to  EPA 
comments  before  EPA  takes  any  final 
action  on  State  requests. 


Proposed  §  142.12(d)(lKiii)  would 
require  EPA  to  pubUsh  notice  in  the 
Federal  Register  that  it  has  made  a 
tentative  determination  to  approve  or 
disapprove  a  State  program  revision  and 
to  provide  an  opportunity  to  request  a 
public  hearing  and  submit  comments. 
Public  notice  would  only  be  required  for 
program  revisions  that  the 
Administrator  determines  are 
"substantial."  EPA  would  transmit  to 
the  State  for  its  consideration  all  the 
public  comments  and  any  changes  to 
EPA's  tentative  determination.  Public 
notice  of  the  Administrator's 
preliminary  determination  on  the  State 
request  is  also  a  new  requirement;  the 
current  regulations  for  obtaining  initial 
primacy  do  not  require  public  notice 
until  after  the  Administrator  makes  his 
or  her  final  decision.  However,  EPA 
believes  that  sohciting  early  public 
comment,  in  conjunction  with  an  early 
review  by  EPA  of  draft  State  program 
revisions,  would  help  to  prevent  new 
issues  from  emerging  later  in  the 
process,  e.g.,  after  a  State  promulgates 
its  regulations.  The  procedures  for 
public  notice  and  hearing  would  follow 
the  existing  procedures  in  fi  142.13. 

The  proposed  rule  does  not  defme  the 
specific  criteria  EPA  will  use  to 
determine  which  program  revisions  are 
"substantial."  However,  EPA  beUeves 
that  most  of  the  State  program  revisions 
to  adopt  the  new  or  revised  NPDWRs 
required  by  the  1986  SDWA 
amendments  would  be  deemed 
"substantial."  EPA  would  determine 
which  new  or  revised  EPA  regulations 
require  a  "substantial"  change  to  the 
existing  primacy  program  at  the  time  the 
EPA  regulations  are  promulgated.  State- 
initiated  revisions  would  be  determined 
to  be  "substantial"  on  a  case-by-case 
basis  by  EPA.  based  on  an  evaluation  of 
the  impact  the  change  has  on  the 
existing  primacy  program. 

After  EPA  has  transmitted  the 
tentative  determination  and.  for 
substantial  changes,  all  comments  and 
changes  resulting  from  the  public  notice 
process,  proposed  \  142.12(d)(2)  would 
require  the  State  to  submit  a  fmal 
request  for  formal  EPA  approval  of  the 
State  program  rev.sion.  The  final  request 
would  contain  complete  information  in 
final  form  for  all  the  elements  listed  in 
S  142.12(c).  in  accordance  with  EPA's 
tentative  determination.  For  substantial 
changes,  the  final  request  would  include 
the  State  response  to  all  comments  and 
changes  resulting  from  the  public  notice 
process.  The  inforraatiDn  in  the  final 
request  would  iiiclude  the  relevant 
statutory  authorities  and  regulations  and 
the  signed  Attorney  General's 
statement,  as  well  as  the  final  materials 


to  meet  the  other  requirements  in 
§  141.12(c). 

For  program  revisions  deemed 
"substantial"  by  the  Administrator,  the 
proposed  rule  would  require  EPA  to  give 
public  notice  in  the  Federal  Register  that 
a  fmal  determination  has  been  made  on 
the  State  request.  This  notice  may  take 
place  after  the  IB-month  deadline  (or 
extended  period)  has  elasped.  If  the 
final  program  revision  is  substantially 
changed  from  the  preliminary  State 
request  and  EPA's  tentative 
determination,  EPA  may  publish  a 
public  notice  prior  to  its  final  decision 
requesting  comment  and  giving 
opportunity  for  another  public  hearing. 

EPA's  disapproval  of  a  State's  final 
request  for  approval  of  a  program 
revision  would  likely  require  the  State  to 
re-promulgate  its  regulatory  changes  or 
to  modify  other  State  procedures 
already  in  place  to  meet  the  conditions 
for  approval.  To  avoid  this,  EPA 
strongly  encourages  early  and  active 
EPA/State  identification  of  issues  and 
their  resolution  even  in  advance  of  the 
preliminary  State  request.  EPA  expects 
that  its  tentative  determination  on  the 
preliminary  State  request  would 
establish  the  conditions  for  final 
approval.  If  EPA  disapproves  the  final 
State  request,  however,  the  procedures 
proposed  in  S  142.12(d](l]  and  (2)  would 
allow  the  State  to  submit  supplemental 
materials.  For  revisions  to  implement 
new  or  revised  EPA  regulations  (which 
have  a  deadline  for  final  approval),  the 
State  could  request  an  extention  of  the 
18-month  deadline  to  allow  sufficient 
time  for  submission  and  review  of  the 
supplemental  materials. 

If  the  State  does  not  have  an 
approved  program  revision  within  the 
18-month  deadline  (or  by  the  end  of  the 
approved  extension  period),  the 
proposal  would  require  EPA  to  notify 
the  State  that  it  no  longer  meets  the 
requirements  set  forth  in  the  rule  for 
maintenance  of  primary  enforcement 
authority.  If  the  State  did  not  take 
immediate  steps  to  remedy  the  situation. 
EPA  could  initiate  procedures  leading  to 
program  withdrawal  as  specified  in 
proposed  S  142.17. 

EPA  invites  comment  on  all  aspects  of 
the  procedures  proposed  for  EPA's 
review  and  decision  on  State  requests 
for  approval  of  program  revisions. 

F.  Options  for  Addressing  Minimum 
State  Enforcement  Authorities 

Both  the  Safe  Drinking  Water  Act  and 
the  implementing  regulations  at  {  142.10 
require  a  State  to  have  adequate 
procedures  for  the  enforcement  of  its 
drinking  water  regulations  in  order  to 
obtain  and  maintain  primary 
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enforcement  responsibility  for  the  PWSS 
program.  Under  S  142.10(b)(6)(vi). 
adequate  procedures  for  the 
enforcement  of  drinking  water 
regulations  include  authority  to  assess 
civil  or  criminal  penalties  for  violation 
of  the  State's  primary  drinking  water 
regulations. 

The  current  regulations  in  Part  142. 
however,  do  not  specify  any  minimum 
penalty  authority.  This  was  a  major 
issue  in  the  development  of  the  initial 
primacy  regulations  in  1976.  At  that 
time.  EPA  decided  to  require  the  State  to 
have  the  legal  authority  to  assess  civil 
or  criminal  penalties  for  violations,  but 
not  to  require  the  State  to  have  any 
specific  minimum  penalty  authority. 
While  EPA,  in  the  preamble  to  the 
original  regulations  (52  FR  2917.  January 
20. 1976),  strongly  urged  the  States  to 
adopt  the  same  level  of  penalties  as  was 
available  to  EPA  under  the  SDWA  (up 
to  $5,000  per  day  civil  penalty  for  a 
willful  violator),  a  lower  penalty 
authority  was  not  a  bar  to  approval  of 
the  State's  program.  The  preamble  did 
specify,  however,  that  where  lower 
penalty  authority  levels  had  a 
significant  adverse  effect  on  the 
adequacy  of  the  State's  enforcement 
program,  EPA  could  require  a  State  to 
raise  its  penalty  authority  to  retain 
primacy. 

EPA  has  been  investigating  current 
State  enforcement  authorities  under  the 
PWSS  program  to  determine  whether  it 
should  propose  amending  the  current 
primary  requirements  to  require  States 
to  have  enforcement  authorities  close  to 
or  the  same  as  EPA's  enforcement 
authorities  under  the  amended  SDWA. 
The  1988  SDWA  amendments  increased 
EPA's  maximum  civil  penalty  authority 
from  $5,000  to  $25,000  per  day  and 
eliminated  the  requirement  that  a 
violation  be  "willful."  See  section 
1414(b)  of  the  SDWA.  In  addition, 
section  1414(a)  was  amended  to  give 
EPA  authority  to  issue  administrative 
orders  and  the  authority  to  assess 
administrative  penalties  up  to  $5,000.  if 
the  initial  administrative  order  is 
violated.  The  SDWA  was  also  amended 
to  require  EPA  to  take  enforcement 
action  where  the  State  has  not  taken  an 
appropriate  enforcement  action  under 
its  authorities  in  a  timely  manner. 

EPA  has  reviewed  current  State 
penalty  authorities  and  their  use.  This 
survey  indicates  (hat  current  civil 
penalty  monetary  amounts  specified  in 
State  law  range  from  zero  in  a  few 
States  to  $25,000  per  violation  per  day  in 
several  States.  Specifically,  of  the  54 
States  and  Territories  with  primacy,  four 
States  have  authority  to  assess  fines  for 
up  to  $25,000  per  violation  per  day.  five 


States  up  to  $10,000  per  day,  17  States 
up  to  $5,000  per  day,  seven  States  up  to 
$1,000  per  day.  five  States  up  to  $500  per 
day,  and  the  remaining  16  States  either 
have  no  penalty  amount  specified  or  the 
penalty  amounts  in  their  State  laws  are 
not  known. 

EPA  believes  that  the  availability  and 
proper  use  of  penalties  does  serve  as  a 
deterrent  to  violations  in  general  and 
can  be  particularly  effective  in  ensuring 
compliance  by  recalcitrant  systems. 
Although  EPA  is  not  explicitly  proposing 
any  specific  regulatory  language  to 
revise  the  primacy  requirements 
regarding  penalty  amoimts  in  this  rule. 
EPA  is  actively  considering  several 
options: 

(1)  Not  specifying  a  penalty  amount 
(i.e.,  leave  the  current  requirement 
unchanged);  (2)  requiring  States  to  have 
authority  to  assess  penalties  up  to  $5,000 
per  day  (which  would  match  the 
authority  26  States  now  have);  (3) 
requiring  States  to  have  authority  to 
assess  penalties  up  to  $25,000  per  day 
(which  would  match  EPA's  new 
authority);  or  (4)  requiring  States  to  have 
authority  to  assess  penalties  of  some 
other  specified  amount  within  this 
range,  based  on  comments  received  and 
further  investigation.  EPA  requests 
comment  on  the  concept  of  requiring  a 
specific  minimum  level  of  penalty 
authority  for  primacy  and.  if  so.  what 
that  level  should  be.  EPA  also  invites 
comments  on  the  factors  it  should 
consider  in  evaluating  these  options, 
including:  (1)  The  potential  benefits  to 
the  current  State  enforcement  program; 
(2)  the  minimum  penalty  amount  that 
would  effectively  encourage  compliance 
by  public  water  systems;  and  (3)  the 
difficulty  for  the  States  of  adopting  such 
a  requirement 

The  1986  SDWA  amendments  also 
added  administrative  order  authority  to 
EPA's  mix  of  enforcement  tools.  All  EPA 
environmental  programs  (except  those 
under  the  Clean  Air  Act)  currently  have 
some  type  of  administrative 
enforcement  authority.  In  the  PWSS 
program.  EPA  may  assess  an 
administrative  penalty  only  for  violation 
of  a  compliance  order.  The  States  in  the 
PWSS  program,  in  general,  do  not 
currently  have  administrative 
enforcement  authority.  The  major 
advantage  of  administrative  order 
authority,  particularly  when  it  includes 
penalty  authority,  is  that  State  Agency 
Directors  may  order  compliance  and 
assess  penalties  without  resort  to  courts, 
thus  expediting  what  in  many  cases 
would  be  a  longer,  more  resource- 
intensive  process.  EPA  is  concerned 
about  requiring  agencies  to  adopt 
administrative  enforcement  authority. 


however,  because  generally  State 
agencies  do  not  have  authorities  and 
could  not  get  them  without  State 
legislative  changes.  The  State  legislative 
change  may  be  difficult  to  obtain  in 
many  State  legislatures  without  clear 
and  convincing  proof  of  its  benefits. 

EPA  requests  comment  on  whether  it 
should  require  States  as  a  condition  of 
primacy  to  have,  first,  administrative 
order  authority  and,  second, 
administrative  penalty  authority 
equivalent  to  EPA's  authority. 
Comments  should  address  the  need 
when  such  authority  in  the  Public  Water 
System  Supervision  program,  when  such 
authority  should  be  required, 
advantages  and  uses  of  such  authority, 
and  the  potential  difficulties  States  may 
face  in  trying  to  meet  such  a 
requirement  to  obtain  or  retain  primacy. 
EPA  may  issue  final  regulations  on  State 
primacy  requirements  for  civil  penalty 
amounts  and  State  administrative  order 
authority  when  it  issues  the  final 
primacy  regulations. 

G.  Other  Changes  to  Subpart  B 

The  proposed  rule  would  make  other 
changes  to  various  sections  of  Part  142. 
Subpart  B  in  addition  to  those  necessary 
to  restructure  and  conform  the  rule 
language  to  accomodate  the  new  section 
on  State  program  revisions.  Three  of 
these  changes  are  significant. 

State  Adoption  of  BAT.  The  proposal 
would  revise  the  primacy  requirements 
in  S  142.10  to  amend  paragraph  (d). 
which  relates  to  the  variance  and 
exemption  procedures.  Under  the  1988 
SDWA  amendments.  EPA  must 
promulgate  its  findings  of  best  available 
technology  (BAT)  for  the  purpose  of 
obtaining  variances  at  the  time  the  new 
or  revised  NPDWR  is  promulgated.  This 
notice  proposes  to  add  a  sentence  that 
requires  those  States  that  currently 
allow  variances  to  adopt  requirements 
no  less  stringent  than  EPA's  findings  of 
BAT  for  use  in  the  State's  variance 
process.  EPA  is  proposing  this  change 
because  the  BAT  determination  is  an 
integral  part  of  each  primacy  drinking 
water  regulation  to  be  adopted  by  the 
States,  which,  under  Section  1413.  must 
be  "no  less  stringent"  then  EPA's  new  or 
revised  NPDWR. 

Revision  to  State  Reporting 
Requirements.  The  proposal  includes  a 
revision  of  the  current  regulations  at 
S  142.15  related  to  State  reporting.  The 
proposal  would  require  States  to  submit 
reports  to  EPA  every  quarter.  The 
reports  would,  at  a  minimum,  contain 
updates  of  the  State's  inventory  of 
public  water  systems,  information  on 
violations  and  enforcement  actions,  and 
a  summary  of  newly-granted  variances 
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and  exemptions.  This  would  revise  the 
current  rule,  which  only  requires 
information  to  be  submitted  annually 
and  does  not  require  information  on 
enforcement  actions.  The  proposal  also 
would  require  the  State  to  notify  EPA  of 
any  new  variances  and  exemptions 
granted  during  the  quarter.  (The  current 
rule  simply  requires  "prompt" 
notification.)  This  will  put  this 
requirement  on  the  same  schedule  as  the 
other  State  reports.  Finally,  the  proposal 
would  add  a  new  paragraph  to  reserve 
space  for  special  reports  beyond  the 
basic  reporting  requirements.  These 
special  reports  may  be  required  in  new 
NPDWRS  promulgated  subsequent  to 
this  rule.  For  example,  the  proposed 
surface  water  treatment  requirements 
(52  FR  42178.  November  3, 1987)  would 
amend  §  142.15  to  require  information 
on  which  systems  must  install  filtration. 
EPA  is  proposing  to  require  a  fixed 
interval  (i.e..  quarterly)  for  information 
on  new  variances  and  exemptions,  as 
well  as  reporting  for  all  other 
information,  to  more  effectively  carry 
out  the  new  Congressional  directive  for 
enhanced  Federal  enforcement  of 
violations.  EPA  needs  timely 
information  on  violations  and  State 
enforcement  actions  on  an  ongoing  basis 
to  meet  this  Congressional  mandate. 

Program  Capability  Considerations. 
The  proposal  would  revise  the  current 
program  grant  regulations  (§  35.410  and 
35.415)  and  existing  primacy 
requirements  (§  142.10(b)  and 
§  142.15(a))  to  explicitly  consider 
program  capability  in  the  grant  and 
primacy  decision  process.  The  revised 
grant  regulations  would  require  a  State 
or  Indian  Tribe  applying  for  an  initial 
award  under  section  1443(a)  of  the  Act 
to  demonstrate  that  it  will  be  capable  of 
establishing  a  public  water  system 
supervision  program  after  the  initial 
grant  period.  For  States,  EPA  would  not 
approve  an  award  until  the  State 
demonstrates  that  it  will  be  capable  of 
implementing  the  primacy  requirements 
within  one  year  of  the  initial  award  and 
agrees  to  use  such  funding  to 
demonstrate  such  capability.  For  Indian 
Tribes,  EPA  would  not  approve  an 
award  until  the  Indian  Tribe 
demonstrates  that  it  will  be  capable  of 
implementing  the  primacy  requirements 
within  three  years  of  initial  award  and 
agrees  to  use  at  least  one  year's  funding 
to  demonstrate  such  capability. 

The  revised  primacy  regulations 
(§  142.10(b))  would  require  a  State 
wanting  to  obtain  or  retain  primacy  to 
demonstrate  that  it  is  capable  of 
implementing  adequate  procedures  for 
the  enforcement  of  the  primacy  program. 
Specifically,  this  change  would  apply  to 


any  State  applying  for  initial  primacy. 
This  change  would  also  apply  to 
requests  for  EPA  approval  of  revisions 
to  existing  primacy  programs,  to  the 
extent  a  demonstration  of  program 
capability  is  relevant  to  the  program 
revision  under  consideration.  No  explicit 
criteria  or  "thresholds"  are  proposed  in 
this  rule  for  demonstration  of  capability. 
For  program  revisions,  in  particular,  the 
determination  of  whether  the  State  is 
capable  of  implementing  adequate 
procedures  to  enforce  the  program 
revision  will  be  case  by  case,  depending 
on  the  management,  technical,  and 
administrative  demands  of  the  program 
revision  at  issue  and  the  specific 
situation. 

V.  Request  for  Public  Comment 

EPA  requests  public  comments  and 
information  on  all  aspects  of  this 
proposal,  including  the  specific  issues 
identified  in  the  preamble. 

VI.  Compliance  with  Executive  Order 
12291 

Executive  Order  12291  requires  that  a 
regulatory  agency  determine  whether  a 
new  regulation  will  be  "major"  and,  if 
so,  that  the  Agency  conduct  a 
Regulatory  Impact  Analysis.  A  major 
rule  is  defined  as  a  regulation  which  is 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal  agencies.  State  agencies,  and 
geographical  regions;  or 

(3)  A  significant  adverse  effect  on 
competition,  employment,  investment, 
production,  innovation,  or  on  the  ability 
of  the  United  States-based  enterprises  to 
compete  in  domestic  or  export  markets. 

Since  the  proposed  rule  does  not  meet 
the  definition  of  a  major  regulation,  the 
Agency  has  not  conducted  a  Regulatory 
Impact  Analysis. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA  and  any 
response  to  these  comments  will  be 
available  for  viewing  in  the  public 
docket  for  this  rule  at  EPA.  Room 
IIOIET.  Washington,  DC  20460. 

VII.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  document,  ICR  No. 
0270.11,  has  been  prepared  by  EPA  and 
a  copy  may  be  obtained  from  Carla 
Levesque,  Information  Policy  Branch; 


EPA;  401  M  Street  SW  (PM-223); 
Washington.  DC  20460  or  by  calling 
(202)  382-2740.  Submit  comments  on 
these  requirements  to  EPA  at  the 
address  at  the  beginning  of  this  notice 
and  to  the  Office  of  Information  and 
Regulatory  Affairs;  OMB;  726  Jackson 
Place  NW.,  Washington,  DC  20530; 
Attention:  Tim  Hunt.  The  final  rule  will 
respond  to  any  OMB  and  public 
comments  on  the  information  collection 
requirements. 

VIII.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  federal  agencies  prepare 
regulatory  flexibility  analyses  assessing 
the  impacts  of  proposed  rules  on  entities 
such  as  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  Such  analysis  is  not 
required,  however,  when  the  head  of  an 
agency  certifies  that  a  proposed  rule 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 

EPA  considers  the  information  that 
would  be  required  by  this  proposed  rule 
to  be  the  minimum  necessary  to 
effectively  administer  oversight  of 
States  which  plan  to  apply  for  or  have 
been  granted  primacy  for  the  PWSS 
program  under  section  1413  of  the 
SDWA.  The  proposal  would  establish 
new  procedures  for  State  submission  of 
requests  for  EPA  approval  of  program 
revisions  to  current  primacy  programs. 
The  proposal  would  also  modify  existing 
procedures  to  require  submission  of  an 
Attorney  General's  statement  with  the 
material  to  be  submitted  by  States 
applying  for  initial  primacy. 

The  impact  of  the  administrative 
requirements  under  the  proposed  rule 
beyond  that  already  required  of  States 
to  meet  the  statutory  requirements  for 
obtaining  or  retaining  primacy  would 
not  be  significant  in  any  State.  Section 
1413  of  the  statute  requires  States  to 
adopt  drinking  water  regulations  no  less 
stringent  than  EPA  regulations,  to  adopt 
adequate  procedures  for  the 
enforcement  of  there  regulations,  and  to 
meet  other  requirements  for  the 
administration  of  a  State  program.  This 
proposed  rule  would  not  require  States 
to  collect  information  beyond  that 
already  required  to  comply  with  the 
statutory  requirements. 

The  proposed  rule  would  apply  to  all 
Slates  applying  for  initial  primacy  or 
requesting  EPA  to  approve  revisions  for 
existing  primacy  programs.  The 
additional  workload  in  any  State 
because  of  these  administrative 
requirements  would  not  be  significant 
relative  to  the  total  State  workload 
required  to  obtain  or  retain  primacy. 
Accordingly,  I  certify  that  these 
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proposed  rules,  if  promulgated,  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
Agency  seeks  comments  and  any 
additional  information  related  to  the 
potential  impact  of  these  proposed  rules 
on  small  entitities. 

List  of  Subjects  in  40  CFR  Parts  35  and 
142 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirements.  Water  supply. 
Lee  M.  Thomas. 
Administrator. 

Date:  July  ia  196& 

For  the  reasons  set  forth  in  the 
preamble,  Tide  40.  Chapter  I  of  the  Code 
of  Federal  Regulations  (CFR)  is 
proposed  to  be  amended  as  follows: 

PART  35— STATE  AND  LOCAL 
ASSISTANCE 

1.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Autbority:  Sees.  105  and  301(a)  of  the  Clean 
Air  Act  at  amended  (42  U.S.C  7405  and 
7601(a)]:  sees.  106, 205(g).  206(j).  206,  and 
501(a)  of  the  Clean  Water  Act.  as  amended 
(33  U.S.C  1256. 1285(g).  1285(j).  1288.  and 
1361(a)):  sees.  1443  and  1450  of  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300J-2  and 
300)-9):  sees.  2002(a)  and  3011  of  the  Solid 
Waste  Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recovery  Act  of 
1976  (42  U.S.C  6912(a).  6831.  6947.  6849):  and 
sees.  4. 23.  and  25(a)  of  the  Federal 
Insecticide.  Fongicide.  and  Rodenticide  Act 
as  amended  (7  U.S.C.  136b.  136tt.  and 
136w(a)). 

2.  Section  35.410  is  revised  to  read  as 

follows: 

§35^10    Limitations  appllcal>le  to  States. 

(a)  The  Regional  Administrator  will 
not  make  an  initial  award  of  section 
1443(a)  funds  unless  the  applicant 
demonstrates  that  it  will  be  capable  of 
establislring  a  public  water  system 
siq)ervision  program  within  one  year  of 
the  initial  award.  Upon  agreement  by 
the  applicant  to  establish  a  public  water 
system  supervision  program  within  one 
year,  the  initial  award  shall  be  used  by 
the  State  to  demonstrate  program 
capability  to  implement  the 
requirements  found  in  S  142.10  of  this 
part. 

(b)  The  Regional  Administrator  will 
not  make  a  subsequent  award  of  section 
1443(a)  funds  unless  the  applicant  has 
primary  enforcement  responsibility  for 
the  public  water  system  supervision 
program. 

3.  Section  35.415.  which  was  proposed 
to  be  added  on  July  27. 1987  (52  FR 
28117),  would  be  further  amended  by 
revising  paragraph  (a](2]  to  read  as 
follows: 


$35^15    Indian  Tribes  tTMlMi  as  States 

*  •  *  *  • 

(a)  *  *  * 

(2)  The  applicant  has  a  public  water 
system  supervision  program  or  agrees  to 
establish  one  within  three  years  of  the 
initial  award  and  agrees  to  assume 
primacy  enforcement  responsibility 
within  this  period.  Upon  agreement  by 
the  applicant  at  least  one  year  of  the 
grant  funding  will  be  used  to 
demonstrate  program  capability  to 
implement  the  requirements  found  in 
§  142.10  of  Uiis  part. 

PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  citation  for  Part  142  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  300g.  30Qg-l.  300g-2. 
300g-3.  300g-4.  300g-5.  300g-6,  300)-4.  and 
300J-9. 

2.  Section  142.2,  which  was  proposed 
to  be  amended  on  July  27, 1987  (52  FR 
28118).  would  be  further  amended  by 
redesignating  paragraph  (q)  as  (u).  and 
to  insert  new  paragraphs  (r)  and  (s)  to 
read  as  follows: 

§142.2    Definitions. 

***** 

(r)  "Approved  State  primacy  program" 
consists  of  those  program  elements 
listed  in  5  142.11(a)  of  this  part  that 
were  submitted  with  the  initial  State 
application  for  primary  enforcement 
autbority  and  apjuroved  by  the  EPA 
Administrator  and  all  State  program 
revisions  approved  thereafter. 

(s)  "State  program  revision"  means  a 
statutory,  regulatory,  or  administrative 
change  that  changes  an  approved  State 
primacy  program. 

3.  Section  142.10  is  amended  to  revise 
the  introductory  paragraph  and 
paragraphs  (a),  (b)  introductory  text 
and  (d).  to  read  as  follows: 

§  142.10    Requirements  for  ■  determinatien 
of  primary  enforcement  responslbWty. 

A  State  has  primary  enforcement 
responsibility  for  public  water  systems 
in  die  State  during  any  period  for  which 
the  Administrator  determines,  based 
upon  a  submission  made  pursuant  to 
S  142.11,  and  submission  under  S  142.12 
of  this  part,  that  such  State,  pursuant  to 
appropriate  State  legal  authorit]^: 

(a)  Has  adopted  drinking  water 
regulations  which  are  no  less  stringent 
than  the  national  prinaary  drinking 
water  regulations  (NPDWRs)  in  effect 
under  Part  141  of  this  chapter 

(b)  Has  adopted  and  has 
demonstrated  that  it  has  the  pro-am 
capability  to  implement  adequate 
procedures  for  the  enforcement  of  such 


State  regulations,  such  procedures  to 
include: 


(d)  If  it  permits  variances  or 
exemptions,  or  both,  from  the 
requirements  of  the  State  primary 
drinking  water  regulations,  it  shall  do  so 
under  conditions  and  in  a  maimer  which 
is  no  less  stringent  than  the 
requirements  under  sections  1415  and 
1418  of  the  Act  In  granting  variances, 
the  State  must  adopt  provisions  which 
are  no  less  stringent  than  the 
Administrator's  findings  of  best 
available  technology,  treatment 
techniques,  or  other  means  available  as 
specified  in  Subpart  G  of  this  part 
(States  with  primary  enforcement 
responsibility  may  adopt  procedures 
diHerent  from  those  set  forth  in  Subparts 
E  and  F  of  this  part,  which  apply  to  the 
issuance  of  variances  and  exemptions 
by  the  Administrator  in  States  that  do 
not  have  primary  enforcement 
responsibility,  provided,  that  the  State 
procedures  meet  the  requirements  of  this 
paragraph);  and 

4.  Section  142.11  is  amended  by 
redesignating  the  introductory  text  as 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraphs  (b)(1)  through 
redesignating  paragraph  (b)(l]  through 
(b)(6)  as  paragraphs  (a)(2)(i)  through 
(a)(2)(vi),  and  redesignating  paragraphs 
(c)  dirough  (e)  as  (a)(3)  dirough  (a)(5). 

5.  Section  142.11  is  further  amended 
by  revising  the  tide  and  adding  a  new 
paragraph  (aKO).  to  read  as  follows: 

§142.11    Initial  determination  of  primary 
enforoement  resportsibnty. 

(a)  *  *  * 

(6)  In  applications  for  a  determiiMtion 
that  a  State  has  primary  enforcement 
responsibility  submitted  after  (insert 
date  of  publication  of  the  final  rule],  a 
statement  by  die  State  Attorney  Goieral 
(or  the  attorney  for  the  State  priaiiacy 
agency  if  it  has  independent  legal 
counsel)  or  the  attorney  representing  the 
Indian  tribe  that  demonstrates  that  the 
laws  and  regulations  of  the  State  or 
tribal  ordinances  provide  adequate  legal 
authority  to  carry  out  the  program 
described  in  i  142.10  of  this  part  The 
statement  shall  include  citations  to  the 
specific  statutes,  administrative 
regulations  or  ordinances,  and,  where 
appropriate,  judicial  decisions  which 
demonstrate  adequate  authority.  State 
statutes  and  regulations  cited  by  the 
State  Attorney  General  and  tribal 
ordinances  cited  by  the  attorney 
representing  the  Indian  tribe  shall  be  in 
the  form  of  lawfully  adopted  State 
statutes  and  regulations  or  tribal 
ordinances  at  the  time  the  statement  is 
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signed  and  shall  be  fully  effective  by  the 
time  the  program  is  approved.  To  qualify 
as  "independent  legal  counsel,"  the 
attorney  signing  the  statement  required 
by  this  section  shall  have  full  authority 
to  independently  represent  the  State 
primacy  agency  or  Indian  tribe  in  court 
on  all  matters  pertaining  to  the  State  or 
tribal  program. 

6.  Section  142.12(a)  is  redesignated  as 
§  142.11(b]  and  paragraph  (b)(3],  as 
redesignated,  is  revised  to  read  as 
follows: 

§  1 42. 1 1    Inttial  detcnnination  of  primary 
•nforccmcnt  responsibility. 

•  *  *  *  * 

(b)  *  *  * 

(3)  When  the  Administrator's 
determination  becomes  effective 
pursuant  to  §  142.13,  it  shall  continue  in 
effect  unless  terminated  pursuant  to 
§  142.17. 

7.  Section  142.12(b)  and  (c)  is 
redesignated  as  S  142.17(a)  and  (b),  and 
the  section  heading  is  revised  to  read  as 
follows: 

§  142.17    Procedures  for  withdrawal  of 
State  programs. 

8.  A  new  §  142.12  is  added  to  read  as 
follows: 

§  142.12    Revision  of  State  programs. 

(a)  General  requirements.  Either  EPA 
or  the  primacy  State  may  initiate  actions 
that  require  the  State  to  revise  its 
approved  State  primacy  program.  To 
retain  primary  enforcement 
responsibility.  States  must  adopt  all  new 
and  revised  national  primary  drinking 
water  regulations  promulgated  in  Part 
141  of  this  Chapter  and  any  other 
requirements  specified  in  this  part. 

(1)  Whenever  a  State  revises  its 
program  to  adopt  new  or  revised 
Federal  regulations,  the  State  must 
submit  a  request  to  the  Administrator 
for  approval  of  the  program  revision, 
using  the  procedures  described  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section.  The  Administrator  shall 
approve  or  disapprove  each  State 
request  for  approval  of  a  program 
revision  based  on  the  requirements  of 
the  Safe  Drinking  Water  Act  and  of  this 
part. 

(2)  For  a  State  program  revision  that 
does  not  adopt  a  new  or  revised  EPA 
regulation  (i.e.,  a  State-initiated  change), 
the  State  shall  notify  the  Administrator 
in  writing  of  the  change,  including  any 
proposed  or  final  revisions  to  its 
statutory  or  regulatory  authority  or 
program  procedures  that  may  affect  its 
approved  State  primacy  program.  After 
reviewing  the  notice,  the  Administrator 
may  require  the  State  to  submit  a 
request  for  approval  of  the  program 


revision  as  described  in  paragraphs  (c) 
and  (d)  of  this  section.  The 
Administrator  will  make  this 
determination  on  a  case-by-case  basis. 

(3)  Whenever  the  Administrator  has 
reason  to  believe  that  a  State's  statutes, 
regulations,  or  procedures  have 
changed,  the  Administrator  may  request, 
and  then  the  State  must  provide, 
documents  or  other  information  as 
necessary  to  demonstrate  that  the 
requirements  or  primacy  continue  to  be 
met.  If  the  Administrator  determines, 
based  on  these  documents  and  other 
information,  that  a  request  for  approval 
of  a  State  program  revision  is  required, 
the  Administrator  will  notify  the  State 
and  the  State  must  follow  the 
procedures  in  paragraphs  (c)  and  (d)  of 
this  section. 

(4)  A  State  must  notify  the 
Administrator  whenever  it  proposes  to 
transfer  all  or  part  of  the  program  from 
the  approved  State  agency  to  any  other 
State  agency,  and  shall  identify  any  new 
division  of  responsibilities  among  the 
agencies  involved. 

(b)  Timing  of  State  requests  for 
approval  of  program  revisions  to  adopt 
new  or  revised  Federal  regulations.  (1) 
Complete  and  final  State  requests  for 
approval  of  program  revisions  to  adopt 
new  or  revised  EPA  regulations  must  be 
submitted  to  the  Administrator  within  15 
months  after  promulgation  of  the  new  or 
revised  EPA  regulations  and  be 
approved  or  disapproved  by  EPA  within 
90  days  after  EPA  determines  that  the 
State  has  submitted  a  complete  and 
final  request,  unless  the  State  requests 
an  extension  and  the  Administrator  has 
approved  the  request  pursuant  to 
paragraphs  (b)  (2)  and  (3)  of  this  section. 
If  the  State  expects  to  submit  a  final 
State  request  for  approval  of  a  program 
revision  to  EPA  more  than  15  months 
after  promulgation  of  the  new  or  revised 
EPA  regulations,  the  State  shall  request 
an  extension  of  the  deadline  before  the 
expiration  of  the  15-month  period. 

(2)  The  final  date  for  approval  by  the 
Administrator  of  a  State  program 
revision  may  be  extended  by  EPA  for  up 
to  a  two-year  period  upon  a  written 
application  by  the  State  to  the 
Administrator.  The  application  must 
include  a  schedule  for  the  submission  of 
a  final  request  by  a  certain  time  and 
provide  sufficient  information  to 
demonstrate  that  the  State: 

(i)  (A)  Currently  lacks  the  legislative 
or  regulatory  authority  to  enforce  the 
new  or  revised  requirements,  or 

(B)  Currently  lacks  the  program 
capability  adequate  to  implement  the 
new  or  revised  requirements;  and 

(C)  Is  requesting  the  extension  to 
group  two  or  more  program  revisions  in 
a  single  legislative  or  regulatory  action, 


or  cannot  meet  the  original  deadline  for 
reasons  beyond  its  control  in  spite  of  a 
good  faith  effort  to  do  so;  and 

(ii)  Is  implementing  the  EPA 
requirements  to  be  adopted  by  the  State 
in  its  program  revision  within  the  scope 
of  its  current  authority  and  capabilities. 

(3)  To  be  granted  an  extension,  the 
State  must  agree  to  meet  certain 
requirements  during  the  extension 
period,  which  include,  but  are  not 
limited  to: 

(i)  Informing  public  water  systems  of 
the  new  EPA  (and  upcoming  State) 
requirements  and  that  EPA  will  be 
overseeing  implementation  of  the 
requirements  until  EPA  approves  the 
State  program  revision; 

(ii)  Collecting,  storing,  and  managing 
laboratory  results,  public  notices,  and 
other  compliance  and  operation  data 
required  by  the  EPA  regulation; 

(iii)  Assisting  EPA  in  development  of 
the  technical  aspects  of  enforcement 
actions  and  conducting  informal  follow- 
up  on  violations  (telephone  calls,  letters, 
etc.); 

(iv)  Providing  technical  assistance  to 
public  water  systems; 

(v)  Providing  EPA  with  all  information 
prescribed  by  §  142.15  of  this  part  on 
State  reporting;  and 

(vi)  For  States  whose  request  for  an 
extension  is  based  on  current  lack  of 
program  capability  adequate  to 
implement  the  new  requirements,  taking 
steps  agreed  to  by  EPA  and  the  State 
during  the  extension  period  to  remedy 
the  deficiency. 

(c)  Contents  of  a  State  request  for 
approval  of  a  program  revision.  (1)  The 
State  request  for  EPA  approval  of  a 
program  revision  shall  be  concise  and 
must  include: 

(i)  The  documentation  required  in 
§  142.11(a)  of  this  part  as  it  applies  to 
the  particular  program  revision  the  State 
is  requesting  EPA  to  approve; 

(ii)  Any  additional  materials  that  are 
listed  in  §  142.16  of  this  part  for  a 
specific  EPA  regulation,  as  appropriate; 
and 

(iii)  Unless  one  of  the  conditions  listed 
in  paragraph  (c)(2)  of  this  section  are 
met,  a  statement  by  the  State  Attorney 
General  (or  the  attorney  for  the  State 
primacy  agency  if  it  has  independent 
legal  counsel)  or  the  attorney 
representing  the  Indian  tribe  that  the 
laws  and  regulations  of  the  State  or 
tribal  ordinances  provide  adequate 
authority  to  carry  out  the  program 
revision  the  State  or  tribe  is  requesting 
EPA  to  approve.  The  statement  shall 
include  citations  to  the  specific  statutes 
and  administrative  regulations  or 
ordinances  and,  wherever  appropriate, 
judicial  decisions  which  demonstrate 
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adequate  authority  to  meet  the 
requirements  of  5  ItZlO  of  llus  part  as 
they  apply  to  the  program  revision.  State 
statutes  and  regulations  cited  by  the 
State  Attorney  General  and  tribal 
ordmances  cited  by  the  attorney  for  the 
Indian  tribe  shall  be  in  the  form  of 
lawfully  adopted  State  statutes  and 
regulations  or  tribal  ordinances  at  the 
time  the  statement  is  signed  and  shall  be 
fully  effective  by  the  time  the  request  for 
program  revision  is  approved  by  ^A. 
To  quahfy  as  "independent  legal 
counsel"  the  attorney  signing  the 
statement  required  by  the  section  shaU 
have  full  authority  to  independently 
represent  tfie  State  primacy  agency  or 
tribe  in  court  on  all  matters  pertaining  to 
the  State  or  tribal  program. 

(2)  An  Attwney  General's  statement 
will  be  required  as  part  of  an 
application  for  EPA  approval  of  a 
program  revision  unless: 

(i)  EPA  has  specifically  waived  this 
reqvvement  for  a  specific  legulation  at 
the  time  EPA  promilg»ted  it.  or  by  later 
written  notice  to  the  State:  or 

(ii)  EPA  has,  in  its  response  to  a 
State's  notification  of  a  State-initiated 
prograaa  revision,  as  described  in 
paragraph  [»][2)  of  this  sectioa 
specifically  informed  the  State  that  an 
Attorney  General's  statement  is  not 
required. 

(d)  Procedures  for  review  of  a  State 
requeat  for  approvaJ  of  a  program 
revision.— i1)  Preliminary  requegL  (i) 
The  State  must  submit  to  the 
Administrator  for  his  or  her  review  a 
preliminaiy  request  for  approval  of  each 
pro-am  reviston.  cootaiaing  the 
information  listed  in  paragraph  (c)(1)  of 
this  section,  in  draft  form.  For  revisions 
that  adopt  new  or  revised  EPA 
regulations,  the  preliminary  request 
must  be  sditsiitted  to  the  Administrator 
as  soon  as  practicable  after  the 
promulgation  ot  the  EPA  regulations. 

For  revisHBS  thafd^not  adopt  new  or 
revised  EPA  regnlatians.  the  preliminary 
request  must  be  submitted  as  soon  as 
practicable  after  EPA  informs  the  State 
that  it  must  request  approval  for  the 
revision  pursuant  to  §  141.12(a)(2)  of  this 
part 

(ii)  The  Administrator  will  review  the 
preliminary  request  and  supporting 
materials  and  aiake  a  tentative 
determination  on  the  request.  The 
Administrator  will  send  the  tentative 
deterrainatitm  and  other  conuBMits  or 
suggestions  to  the  State  for  its  use  in 
developing  the  Stale's  final  request 
under  paragraph  [d](2)  of  this  section. 

(iii)  Whenever  the  Administrator 
determines,  based  on  the  State's 
preliminary  request  for  approval  of  the 
program  revision,  that  the  proposed 
revision  is  substantial,  the 


Administrator  will  publish  a  public 
notice  of  the  proposed  revision  and 
provide  an  opportunity  for  comraent  for 
a  period  of  at  least  30  days.  The  pubhc 
notice  must  be  published  in  the  Federal 
Register  and  is  enou^  of  the  largest 
newspapers  in  ttie  State  to  provide 
Statewide  coverage.  The  public  notice 
must  summarize  the  proposed  revision 
and  the  Administrator's  tentative 
determination  on  the  State's  request  for 
approval.  The  public  notice  must 
provide  for  the  oppcoiunity  to  request  a 
public  hearing.  IIms  Administrator  will 
hold  a  public  hearing,  if  he  or  she 
determines,  there  is  significant  public 
interest  based  on  the  requests  and 
commenU  received.  If  EPA  holds  a 
public  hearing,  it  will  be  conducted  in 
accordance  vnth  the  procedures  in 
§  142.13  of  this  part  EPA  will  transmit  to 
tha  State  Ibc  its  consideration  all  the 
public  rf?fP'°^f««*«  and  any  changes  to  the 
tentative  determination  resulting  from 
the  pabiic  notice  process. 

(2)  Final  request,  (i)  The  State  must 
submit  a  conqilete  and  final  request  for 
approval  of  a  program  revision  to  die 
A(bninistrator  for  his  or  her  review  and 
approval.  The  reqtiest  must  contain  the 
information  listed  in  paragraph  (c)(1)  of 
this  section  in  complete  and  final  form, 
in  accordance  with  EPA's  tentative 
determination.  For  substantial  changes, 
the  final  request  must  indude  die  State 
response  to  any  comments  and  changes 
resulting  from  the  public  notice  process. 
Complete  and  final  State  requests  for 
pro-am  revisions  to  adopt  new  or 
revised  EPA  regidatioos  shall  be 
submitted  within  15  months  (rf  the 
promulgation  of  the  new  or  revised  EPA 
regulations,  as  specified  in  paragraph  (b) 
of  this  section.  Complete  and  final  State 
requests  for  EPA  approval  of  program 
revisions  that  do  not  adopt  new  or 
revised  EPA  regulations  shall  be 
submitted  as  soon  as  practicable  after 
comments  are  received  on  the 
preliminary  request. 

(ii)  If  the  State  program  revision  is 
substantial,  the  Administrator  may,  if  he 
or  she  determines  that  changes  in  the 
final  State  request  are  significantly 
different  from  the  preliminary  State 
request  and  EPA's  tentative 
determination,  publish  a  public  notice  of 
the  revision  and  provide  opportunities 
for  public  comment  in  accordance  with 
the  procedures  in  paragraph  (d)(lKiii)  of 
this  section. 

(iii)  The  Administrator  shall  approve 
or  disapprove  the  State  request  for 
approval  of  the  program  revision  within 
90  days  after  determining  that  the  final 
State  request  is  complete  and  final  and 
shall  prompdy  notify  the  State  of  his  or 
her  decision. 


(rv)  ff  the  Admimstrator  disapproves  a 
final  request  for  approval  of  a  program 
revision,  the  Administrator  will  notify 
the  State  in  writing.  Such  notification 
wiH  include  a  statement  of  the  reasons 
for  disapproval.  The  State  may  submit 
additional  materials  to  remedy  the 
deficiencies  in  its  final  request  for 
approval  of  the  program  revision.  For 
program  revisions  to  adopt  new  or 
revised  EPA  regula^ns.  the  State  may 
request  an  extension  under  paragraph 
(b)  of  this  section  to  submit  additional 
materials.  Regardless  of  when  the  State 
requests  the  extension,  the  final  date  for 
approval  may  be  no  longer  than  two 
years  after  the  original  deadline.  If  the 
Administrator  disapproves  the  revision 
afier  the  18-m(mdi  period  (or  die 
extended  period  approved  by  EPA  under 
paragraph  (b)  of  this  section),  the 
Administrator  will  notify  the  State  that 
it  no  tonger  meets  the  reqniieraents  set 
forth  in  {  142.10  of  this  part  for  the 
maintenance  of  primary  enforcement 
authority  and  may  initiate  the 
procedures  established  in  §  142.17  of 
this  part  for  withdrawal  of  primacy. 

(v)  A  State  program  revision  becomes 
part  of  the  approved  State's  primacy 
program,  upon  approval  by  the 
Administrator.  If  the  State  program 
revision  is  substantial,  the 
Administrator  will  publish  in  the 
Federal  Register  a  public  notice  of  the 
Administrator's  final  determination  to 
approve  or  disapprove  the  State 
program  revision.  The  Administrator 
may  provide  notice  of  approval  of  non- 
substantial  revisions  in  writing  to  the 
State. 

9.  Section  142.13  is  amended  by 
revising  para^apfa  (a)  to  read  as 
follows: 

$142.13    Pul>lic  hearing. 

(a)  Before  any  determination  pursuant 
to  S  142.11  of  this  part  that  a  State  meets 
the  requirements  of  S  142.10  of  this  pari 
for  obtaining  primary  enforcement 
responsibility,  or  any  determination 
pursuant  to  %  142.17  of  this  part  that  a 
State  no  longer  meets  the  requirements 
of  f  142.10  of  this  part,  the  Administraior 
will  provide  an  opportunity  for  public 
hearing  on  the  determination. 
«        •        •        •        • 

10,  Section  142.15  is  revised  to  read  as 
follows: 

§142.15    ftapofUbySMM. 

(a)  Each  State  which  has  primary 
enforcement  responsibility  shall  submit 
quarterly  reports  to  the  AdminislraJor 
on  a  schedule  and  in  a  formal 
prescribed  by  the  Admmtstrator 
consisting  of  the  following  mformalion 
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(1)  All  additions  or  corrections  to  the 
State's  inventory  of  public  water 
systems; 

(2)  All  violations  by  public  water 
systems  in  the  State,  of  the  State  or 
Federal  drinking  water  regulations; 

(3)  All  enforcement  actions  taken  by 
the  State,  against  public  water  systems 
in  the  State;  and 


(4)  A  summary  of  the  status  of  each 
variance  and  exemption  currently  in 
effect. 

(5)  Notification  of  any  new  variance 
or  exemption  granted  during  the  last 
quarter.  The  notice  shall  include  a 
statement  of  reasons  for  the  granting  of 
the  variance  or  exemption,  including 
documentation  of  the  need  for  the 
variance  or  exemption  and  the  finding 


that  the  granting  of  the  variance  or 
exemption  will  not  result  in  an 
unreasonable  risk  to  health.  The  State 
may  use  a  single  notification  statement 
to  report  two  or  more  similar  variances 
or  exemptions. 

(b)  Special  reports.  (Reserved) 
|FR  Doc.  8a-16890  Filed  8-1-88;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-62066;  FRL-3424-2] 

Asbestos-Containing  Materials  in 
Schools;  Deferral  of  Deadline  for 
Submission  of  Astiestos  Management 
Plans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKMt:  Notice. 

SUMMARY:  EPA  is  issuing  a  notice  under 
amendments  to  the  Asbestos  Hazard 
Emergency  Response  Act  (AHERA)  to 
inform  Local  Education  Agencies  (LEAs) 
of  the  opportunity  to  request  a  deferral 
until  May  9, 1989,  for  the  submission  of 
asbestos  management  plans  to  their 
States  if  they  are  unable  to  provide  the 
plan  by  the  original  due  date  of  October 
12, 1988. 

DATE:  An  LEA  must  submit  its  deferral 
request  to  the  respective  State  Agency 
by  October  12, 1988. 

ADDRESSES:  For  obtaining  copies  of  this 
notice  and  the  Act,  contact  the  office 
listed  under  FOR  FURTHER  information 
CONTACT  or  the  State  Offices  listed 
under  Unit  VIII  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St.. 
SW.,  Washington,  DC  20480,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-1404. 

L  Overview 

On  July  18, 1988,  President  Reagan 
signed  Pub.  L  100-368  (formerly  H.R. 
3893),  an  amendment  to  AHERA.  The 
primary  provision  of  the  amendment 
provides  an  LEA  with  the  opportunity  to 
request  a  deferral  to  May  9, 1989  for  the 
submission  of  its  asbestos  management 
plan  to  the  State  Governor  if  it  is  unable 
to  provide  the  plan  by  the  original  due 
date  of  October  12, 1988. 

The  requirement  for  submission  of 
management  plans  for  asbestos  in 
schools  comes  from  the  original 
AHERA.  signed  into  law  October  22, 
1988.  Under  AHERA,  EPA  issued  the 
AHERA  schools  rule,  which  requires 
LEAs  to  inspect  for  and  to  manage 
asbestos-containing  materials  in  their 
schools.  The  AHERA  schools  rule  was 
published  at  pages  41826-41898  of 
volume  52  of  the  Federal  Register,  and  is 
codified  at  40  CFR  Part  763. 

Under  the  amendment,  EPA  is 
required  to  notify  LEAs  of  the 
opportunity  to  request  deferrals  and  to 
provide  a  list  of  offices  in  each  State  to 
which  deferral  requests  should  be  sent. 
(The  State  offices  are  listed  in  Unit  VIII. 


below.)  EPA  is  providing  notification 
though  this  Federal  Register  notice  and 
a  subsequent  direct  mailing  to  individual 
LEAs. 

II.  How  the  Deferral  Process  Works 

A.  School  Submission 

An  LEA  may  request,  from  its 
Governor,  a  deferral  to  May  9, 1989,  for 
submission  of  a  management  plan  to  the 
State.  The  request  may  cover  one  or 
more  schools  and  must  include  a  list  of 
all  schools  covered  by  the  request. 

The  LEA  must  make  certain 
assurances  in  its  deferral  request  that 
requirements  specified  by  the 
amendment  have  been  met.  (The 
required  assurances  are  listed  in  Unit 

III.  below.) 

Before  filing  a  deferral  request,  the 
LEA  shall  notify  affected  parent, 
teacher,  and  employee  organizations  of 
its  intent  to  file,  and  in  the  case  of  a 
public  school,  the  LEA  shall  discuss  the 
request  at  a  public  meeting  of  the  school 
board.  The  deferral  request  must  be 
filed  with  the  State  by  October  12, 
1988 — the  original  due  date  for  plan 
submission  under  AHERA. 

B.  State  Review 

Within  30  days  after  receipt  of  a 
deferral  request,  the  Governor  shall 
respond  to  the  LEA  in  writing  to 
acknowledge  whether  the  deferral 
request  is  complete  or  incomplete.  If 
incomplete,  the  Governor  must  identify 
in  the  response  the  items  which  are 
missing  from  the  request.  The  LEA  may 
correct  and  refile  its  request  with  the 
Governor  not  later  than  15  days  after  it 
has  received  a  response  from  the 
Governor. 

Only  when  a  deferral  request  is 
accepted  as  complete  and 
acknowledged  in  writing  by  the  State, 
has  the  deferral  been  granted. 

An  LEA  whose  deferral  request  has 
been  approved  must  submit  a 
management  plan  to  the  Governor  not 
later  than  May  9, 1989.  (The  submission 
must  include  a  copy  of  the  deferral 
request  and  the  appropriate  assurances 
accompanying  the  request,  as  discussed 
in  Unit  III.  below.)  The  Governor  must 
review  the  deferred  management  plan  in 
accordance  with  the  applicable 
standards  for  review  of  management 
plans  under  the  original  AHERA.  There 
is  one  exception,  however.  Under  the 
original  law,  the  Governor  could  extend 
the  30-day  period  under  which  an  LEA 
may  revise  a  disapproved  plan  for  an 
additional  90  days.  Under  the  new  law, 
the  Governor  may  extend  the  30-day 
revision  period  only  for  an  additional  30 
days. 

I 


LEAs  are  still  required  to  begin 
implementation  of  their  management 
plans  by  July  9, 1989,  as  originally 
specified  in  AHERA  and  the  AHERA 
schools  rule. 

III.  LEA  Assurances  Required  for 
Deferrals 

The  amendment  creates  two 
categories  of  LEA  deferrals,  with 
assurances  specified  for  each  category. 
The  first  category  (Category  A)  applies 
to  LEAs  in  States  which  have,  before 
June  1, 1988,  requested  waivers  from 
AHERA  under  40  CFR  763.98.  These 
States  are  Connecticut,  Illinois,  New 
Jersey,  and  Rhode  Island.  The  second 
Category  (Category  B)  applies  to  LEAs 
in  all  other  States.  Many  of  the  activities 
associated  with  these  deferral 
assurances  must  be  completed  before 
October  12. 1988. 

A.  Category  A  Deferrals 

Only  LEAs  in  Connecticut,  Illinois. 
New  Jersey,  and  Rhode  Island  may  seek 
a  deferral  under  Category  A.  (These 
States  have  requested  waivers  under  the 
AHERA  schools  rule  for  their  own  State 
programs  by  June  1, 1988.) 

The  amendment  requires  two 
assurances  for  Category  A  deferrals, 
which  may  be  made  in  a  single 
statement: 

1.  Assurance  1:  That  the  State  in 
which  the  LEA  is  located  has  requested 
a  waiver  from  EPA  before  June  1, 1988. 

2.  Assurance  2:  That  the  LEA  has 
carried  out  the  notification  of  affected 
groups  and  in  the  case  of  a  public 
school,  that  the  LEA  has  conducted  the 
public  meeting  required  by  the 
amendment.  The  amendment  requires 
that  before  filing  a  deferral  request,  an 
LEA  must  notify  affected  school  (parent, 
teacher,  and  employee]  organizations  of 
its  intent.  Further,  in  the  case  of  a  public 
school,  the  LEA  must  discuss  the  request 
at  a  public  meeting  of  the  school  board. 
Affected  school  organizations  must  be 
notified  in  advance  of  the  meeting's  time 
and  place. 

B.  Category  B  Deferrals 

The  amendment  requires  four 
assurances  for  Category  B  deferrals. 

1.  Assurance  1:  A  statement  and  brief 
explanation  why  the  LEA,  despite  good 
faith  efforts,  will  not  be  able  to  meet  the 
original  October  12, 1988.  deadline  for 
submittal  of  its  management  plan. 

2.  Assurance  2:  A  statement  that  the 
LEA  has  made  at  least  one  of  the 
following  documents  available  for 
inspection  at  each  school  for  which  a 
deferral  is  sought: 

a.  A  solicitation  by  the  LEA  to 
contract  with  an  accredited  asbestos 


contractor  for  inspection  or  management 
plan  development. 

b.  A  letter  certifying  that  school 
district  personnel  are  enrolled  in  an 
EPA-approved  training  course  for 
inspection  and  management  plan 
development. 

c.  Documentation  showing  that 
suspected  asbestos-containing  material 
from  the  school  is  being  analyzed  at  an 
accredited  laboratory. 

d.  Documentation  showing  that  an 
inspection  or  management  plan  has 
been  completed  in  at  least  one  other 
school  under  the  LEA's  authority. 

3.  Assurance  3:  A  statement  giving 
assurance  that  the  LEA  has  carried  out 
notification  of  affected  groups  and,  in 
the  case  of  a  public  school,  a  public 
meeting.  (Again,  the  new  law  requires 
that  before  filing  a  deferral  request,  an 
LEA  shall  notify  affected  parent, 
teacher,  and  employee  organizations  of 
its  intent  to  file  its  request.  In  the  case  of 
a  public  school,  the  LEA  shall  discuss 
the  request  at  a  public  meeting  of  the 
school  board,  and  affected  organizations 
shall  be  notified  in  advance  of  the  time 
and  place  of  the  meeting.) 

4.  Assumnce  4:  A  proposed  schedule 
outlining  all  signiHcant  activities  leading 
up  to  submission  of  a  management  plan 
by  May  9, 1989,  including  the  inspection 
of  the  school.  This  schedule  must 
contain  a  deadline  of  no  later  than 
December  22, 1988,  for  entering  into  a 
contract  with  an  accredited  inspector 
(unless  inspections  are  to  be  performed 
by  accredited  school  personnel). 
Laboratory  analysis  and  management 
plan  development  must  also  be  included 
in  the  activity  schedule. 

rv.  Worker  Protection  Requirements 

As  of  October  12. 1988.  renovations  or 
removals,  with  the  exception  of 
"emergency  repairs,"  are  prohibited  in 
schools  whose  management  plans  have 
not  completed  the  AHERA  State  review 
process  unless: 

(1)  The  school  is  carrying  out  work 
with  a  grant  under  the  EPA's  Asbestos 
School  Hazard  Abatement  Act 
(ASHAA)  award  program. 

(2)  An  inspection  that  complies  with 
the  requirements  of  the  AHERA  schools 
rule  has  been  carried  out  in  the  school 
and  the  LEA  complies  with  key  sections 
of  the  AHERA  schools  rule:  Section 
763.90  (g),  (h),  and  (i)  on  response 
actions  and  Appendix  D  to  Subpart  E  of 
Part  763  on  transport  and  disposal  of 
asbestos  waste. 

An  "emergency  repair"  is  a  repair  in  a 
school  building  that  was  not  planned 
and  was  in  response  to  a  sudden, 
unexpected  event  that  threatens  either 
the  health  or  safety  of  building 


occupants  or  the  structural  integrity  of 
the  building. 

In  addition  (again,  as  of  October  12, 
1988),  no  operations  and  maintenance 
(O&M)  work  can  occur  in  schools  whose 
management  plans  have  not  received  a 
completed  State  review  unless  the  LEA 
complies  with  key  sections  of  the 
AHERA  schools  rule:  Section  783.91  on 
O&M  activities,  including  Appendix  B  to 
Subpart  E  of  Part  763.  and  S  763.92(a)(2) 
regarding  training. 

Finally,  any  school  employee  who 
conducts  emergency  repairs  involving 
any  material  containing  asbestos  or 
suspected  of  containing  asbestos  or  who 
conducts  O&M  activities  must  have 
proper  training  and  equipment  to  safely 
conduct  the  work  in  order  to  prevent 
potential  exposure  to  asbestos. 

V.  Responsibilities  of  the  State 

The  States  have  two  primary 
responsibilities  under  the  amendment. 
The  first  responsibility  deals  with  the 
deferral  process,  as  outlined  in  Unit  II. 
of  this  notice.  LEAs  must  understand 
that  only  when  a  deferral  request  is 
accepted  as  complete  and 
acknowledged  in  writing  by  the  Stale, 
has  the  deferral  been  granted. 

The  second  responsibility  involves 
submitting  status  reports  to  EPA.  No 
later  than  December  31, 1988,  the 
Governor  of  each  State  must  submit  to 
EPA  a  written  statement  on  the  status  of 
management  plan  submissions  and 
deferral  requests  received  by  the  State. 
The  list  must  contain  the  information 
specified  in  section  205(e)  of  the 
amendment  and  must  be  made  available 
to  LEAs  in  the  State.  An  updated 
version  of  the  report  must  be  submitted 
to  EPA  no  later  than  December  31, 1989. 

VI.  Publication  of  EPA-Approved 
Courses 

EPA  must  issue  each  quarter  in  the 
Federal  Register,  beginning  August  31, 
1988.  a  list  of  training  courses  approved 
by  EPA  for  AHERA  purposes  and 
laboratories  accredited  under  AHERA. 
The  list  of  training  courses,  which  has 
been  published  approximately  every  4 
months  since  October  1987,  was  last 
published  in  the  Federal  Register  of  June 
1. 1988  (53  PR  20066). 

VII.  Penalties  for  LEAs 

LEAs  are  subject  to  the  civil  penalties 
under  the  original  AHERA  for  violating 
worker  protection  requirements  of  the 
amendment,  described  in  Unit  IV. 
above,  or  for  submitting  false 
information  in  the  deferral  request. 
Under  AHERA,  LEAs  are  liable  for  a 
civil  penalty  of  not  more  than  $5,000  per 
building  for  each  day  during  which  the 
violation  continues. 


Dated:  {uly  28. 1988. 

|ohn  A.  Moore, 

Aasislant  Administrator  for  Pesticides  and 
Toxic  Substances. 

VIII.  List  of  State  Offices 

LEAs  should  submit  their  deferral 
requests  to  their  State  office  as 
indicated  below: 

Alabama: 
Alabama  Safe  State  Program.  College 
of  Continuing  Studies.  P.O.  Box 
2967,  University  of  Alabama, 
Tuscaloosa,  AL  35486-2967,  (205) 
346-3033,  Attn:  William  Weems. 
Alaska: 
Alaska  Department  of  Education 
(Facilities).  P.O.  Box  F,  Juneau.  AK 
99811.  (907)  405-2865.  Attn:  Susan 
Miller. 
American  Samoa: 
Office  of  the  Governor,  American 
Samoa  Government,  Pago  Pago,  AS 
96799.  (809)  774-8315,  Attn:  Pati 
Faiai. 
Arizona: 
Dept.  of  Environmental  Quality,  Office 
of  Air  Quality,  2005  North  Central 
Avenue.  Phoenix,  AZ  85004,  (602) 
257-2285,  Attn:  David  O.  Chelgren. 
Arkansas: 
School  Plant  Services,  AR  Dept.  of 
Education,  Arch  Ford  Education 
Building,  #4  Capitol  Mall,  Rm.  HOB, 
Little  Rock,  AR  72201-1021,  (501) 
682-4261,  Attn:  Jimmy  Moore. 
California: 
Office  of  Local  Assistance,  501 J 
Street,  Suite  350.  Sacramento,  CA 
95814,  (916)  445-3377,  Attn:  Art  S. 
Kevorkian. 
Colorado: 
Colorado  Department  of  Health.  4210 
E.  11th  Avenue.  Denver.  CO  80220. 
(303)  331-8587,  Attn:  Dave 
Ouimette. 
Connecticut: 
Dept.  of  Education  Bureau  of  Grants 
Processing,  165  Capitol  Avenue, 
Hartford,  CT  06106.  (203)  566-8204. 
Attn:  William  D.  Guzman. 
Preventable  Diseases  Division.  State 
of  Connecticut.  150  Washington 
Street.  Hartford,  CT  06106.  (203) 
566-3186,  Attn:  Paul  Schur. 
Delaware: 
Dept.  of  Administrative  Services. 
Division  of  Facilities  Management. 
P.O.  Box  1401.  O'Neill  Building, 
Dover.  DE  19901.  (302)  736-3611. 
Attn:  Robert  Foster. 
District  of  Columbia: 
DC  Public  Schools.  Presidential  Bldg.. 
415  12th  St..  NW..  Rm.  1209, 
V.'ashington.  DC  20001,  (202)  724- 
4098.  Attn:  Andrew  Weeks. 
Florida: 
Florida  Dept.  of  Education,  W.V. 
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Knott  Bldg..  114  Collins, 

Tallahassee,  FL  32399-0400.  (904) 

487-1130.  Attn:  Bobby  L  Johnson. 
Georgia: 
Director,  Transportation  Facilities  and 

Asbestos  Division,  Georgia  Dept.  of 

Education,  1670  Twin  Towers  East, 

Atlanta,  GA  30334,  (404)  656-244a 

Attn:  Don  Thomhill. 
Guam: 
Guam  Enviroamental  Protection 

Agency,  P.O.  Box  2999,  Agana,  GU 

969ia  (671)  646-8863,  Attn:  Charles 

P.  Crisostmo. 
Hawaii: 
Environmental  Protection  Health 

Services  Division,  State  Health 

Department,  P.O.  Box  3378. 

Honolulu.  HI  96801,  (806)  548-«455, 

Attn:  James  Ikeda. 
Idaho: 
Department  of  Administration,  650 

West  State  Street,  Boise.  ID  83720, 

(208)  334-3382,  Attn:  Loren  Nelson. 
Illinois: 
Asbestos  Abatement  Program,  Illinois 

Dept.  of  Public  Health,  525  W. 

Je^erson  St..  3rd  Floor.  Springfield, 

IL  62761,  (217)  782-3517,  Attn:  R. 

Kent  Cook. 
Indiana: 
Office  of  Air  Management.  Dept.  of 

Environmental  Management.  105  S. 

Meridian  Street.  P.O.  Box  6015. 

Indianapolis,  IN  46206-«015.  (317) 

232-6232,  Attn:  Andrew  Knott. 
Iowa: 
School  Plant  &  Facilities  Unit,  Dept.  of 

Education,  Grimes  State  O^ice 

Building,  Des  Moines,  lA  5031&- 

0146,  (515)  281-4743,  Attn:  C.  Milton 

Wilson. 
Kansas: 
Dept.  of  Health  &  Environment.  Forbes 

Field.  Topeka,  KS  6662a  (913)  296- 

1544,  Attn:  John  Irwin. 
Kentucky: 
Division  of  Buildings  and  Grounds, 

Kentucky  Dept.  of  Education. 

Capital  Plaza  Tower.  15th  Floor. 

Frankfort,  KY  40601.  (502)  564-4326. 

Attn:  Jim  Judge. 
Louisiana: 
Enforcement  Program  Manager.  Office 

of  Air  Quality,  P.O.  Box  44006. 

Baton  Rouge.  LA  70804.  (504)  342- 

0053.  Attn:  Chris  Roberie. 
Maine: 
Dept.  of  Administration.  Division  of 

Asbestos  Management  Activities, 

State  House  Station  77,  Augusta, 

ME  04333.  (207)  28&-4511.  Attn: 

Henry  E.  Warren. 
Maryland: 
Maryland  Dept.  of  the  Environment, 

201  West  Preston  Street.  Rm.  214. 

Baltimore.  MD  21201.  (301)  225-5753, 

Attn:  Dr.  Katherine  Farrell. 


Massachusetts: 
Division  of  Occupational  Hygiene. 
Massachusetts  Dept.  of  Labor  ft 
Industry.  1001  Watertown  Street, 
West  Newton,  MA  02165,  (617)  9e&- 
7177,  Attn:  Richard  Levine. 

Michigan: 
Dept.  of  Pubhc  Health,  Division  of 
Occupational  Health.  Attn: 
Asbestos  Program.  3500  N.  Logan 
St.  P£).  Box  30035.  Lansing.  MI 
48909.  (517)  335-6250.  Attn:  Bill  De 
Liefde. 

Minnesota: 
Minnesota  Dept.  of  Education,  943 
Capitol  Square  Building,  550  Odar 
Street.  St.  Paul,  MN  55101,  (612) 
296-1382,  Attn:  Len  Nachman. 

Mississippi: 
Superintendent  of  School  Buildings, 
Mississippi  State  Department  of 
Education,  P.O.  Box  771,  Jackson. 
MS  39205,  (601)  359-3555,  Attn: 
Gerald  Pevey. 

Missouri: 
Bureau  of  Environmental 
Epidemiology,  Health  Dept.,  1730 
East  Elm  Street,  P.O.  Box  570, 
)efferson  City,  MO  65102,  (314)  751- 
6411,  Attn:  Daryl  W.  Roberts. 

Montana: 
Dept.  of  Health  &  Environmental 
Science,  Cogswell  Bldg.,  Rm  A107, 
Helena,  MT  59620,  (406)  444-3948, 
Attn:  Tom  Ellerhoff. 

Nebraska: 
Asbestos  Program  Coordinator, 
Nebraska  Dept.  of  Health— EHHS. 
301  Centennial  Mall  South.  P.O.  Box 
95007.  Lincoln.  NE  68509.  (402)  471- 
2541.  Attn:  Jacqueline  M.  Fiedler. 

Nevada: 
Nevada  Dept.  of  Education,  215  E. 
Bonanza  St.,  State  Mail  Rm.,  Las 
Vegas,  NV  89158.  (702)  486-6455. 
Attn:  Douglas  Stoker. 

New  Hampshire: 
Department  of  Education.  Stale  Office 
Park  South,  101  Pleasant  St., 
Concord.  NH  03301.  (603)  271-3620, 
Attn:  Douglas  Brown. 

New  Jersey: 
New  Jersey  Department  of  Health, 
Asbestos  Control  Service,  AHERA 
Implementation,  CN  360,  Trenton, 
NJ  08625.  (609)  964-2193.  Attn: 
James  A.  Brownlee. 

New  Mexico: 
State  Dept.  of  Education.  Education 
Building,  Santa  Fe.  NM  87501-2876. 
(505)  827-3648,  Attn:  Ed  Tangman. 

New  York; 
State  Education  Department,  Rm. 
3059.  Cultural  Education  Ctr.. 
Albany.  NY  1223a  (518)  474-3384, 
Attn:  Mae  Tuner. 

North  Carolina: 
North  Carolina  Division  of  Health 
Services,  Cooper  Memorial  Building, 
Rm.  3011,  P.O.  Box  2091,  225  N. 


McDowell  Street,  Raleigh,  NC  27602. 
(919)  733-0820,  Attn:  Howard 
Bridges. 
North  Dakota: 
North  Dakota  Health  Dept.,  Missouri 
Office  Building.  1200  Missouri  Ave., 
Box  5520,  Bismarck,  ND  56502.  (701) 
224-2348.  Attn:  Dana  Mount, 
or. 

Dept.  of  Public  Instruction.  Missouri 
Office  Building.  1200  Missouri  Ave.. 
Box  5520.  Bismarck.  ND  58502.  (701) 
224-2267,  Attn:  Alton  Koppang. 

Northern  Marianas: 
Dept.  of  Public  Health  & 
Environmental  Services.  P.O.  Box 
1304  (CK).  Saipan.  CM  9695a  Attn: 
Russell  F.  Mechem. 

Ohio: 
Ohio  Department  of  Health,  246  N. 
High  St..  P.O.  Box  118,  Columbus. 
OH  43266-011&  (614)  466-145a 
Attn:  Marty  King. 

Oklahoma: 
Radiation  and  Special  Hazards 
Service.  Oklahoma  State  Dept.  of 
Health.  N£.  10th  and  Stonewall. 
P.O.  Box  53551.  Oklahoma  City.  OK 
73152.  (405)  271-5221.  Attn:  Emily 
Allen  or  J.  Dale  McHard. 

Oregon: 
Oregon  Dept.  of  Education.  700  Pringle 
Parkway.  S£..  Salem.  OR  97310. 
(503)  376-6964.  Attn:  Al  Shannon. 

Pennsylvania: 
Dept.  of  Education.  333  Market  Street. 
Harrisburg.  PA  17126-0333.  (717) 
787-548a  Attn:  Gerald  Grove. 

Puerto  Rico: 
Puerto  Rico  Environmental  Quality 
Board.  204  Pumarada  Street,  10th 
Floor.  Box  11488.  San  Turce.  PR 
00910.  (809)  722-0077.  Attn:  Juan 
Merced. 

Rhode  Island: 
Dept.  of  Health.  Division  of 
Occupational  Health,  206  Cannon 
Bldg.,  75  Davis  St.,  Providence.  RI 
02908.  (401)  277-3601.  Attn:  ). 
Hickey/W.  Dundulis. 

South  Carolina: 
South  Carolina  Dept.  of  Education, 
Office  of  School  Planning  ft 
Building.  100  Executive  Center 
Drive,  Santee  Building.  Suite  A-22, 
Cofaimbia,  SC  29210.  (803)  737-«700, 
Attn:  G.  Stuart  Clarkson. 

South  Dakota: 
Office  of  School  Standards,  Division 

of  Education,  700  Governor's  Drive, 

Pierre,  SD  57501,  (605)  773-3553. 

Attn:  Leonard  Powell. 
Tennessee: 
Tennessee  Department  of  Education, 

126  Cordell  Hull  Building,  Nashville. 

TN  37219,  (615)  741-3489.  Attn:  Dr. 

Nile  McCrary. 
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Texas: 
Occupational  Health  Program.  1100 

West  49th  Street.  Austin.  TX  78756, 

(512)  458-7254.  Attn:  Jerry  F. 

Lauderdale. 
Occupational  Safety  and  Health 

Division.  1100  West  49th  Street. 

Austin.  TX  78756.  (512)  458-7254. 

Attn:  Joel  Smith. 
Utah: 
Department  of  Health.  P.O.  Box  16690. 

288  North  1480  West.  Salt  Lake  City, 

UT  84116-0690.  (801)  538-6121.  Attn: 

Kenneth  L  Alkema. 
Vermont: 
Vermont  Dept.  of  Health.  Asbestos 

Program.  60  Main  Street,  P.O.  Box 

70.  Burlington.  VT  05402.  (802)  863- 


7231,  Attn:  James  Meriwether. 

Virgin  Islands: 

Dept.  of  Planning  &  Natural 
Resources.  Division  of 
Environmental  Protection.  179 
Altona  and  Welgunst,  Charlotte 
Amelia.  St.  Thomas.  VI  00802.  (809) 
774-3411.  Attn:  Vemon  Richards. 

Virginia: 
Virginia  Dept.  of  Education.  James 
Monroe  Building.  24th  Floor.  101  N. 
14th  Street.  P.O.  Box  6-Q, 
Richmond.  VA  23219.  (804)  225- 
2035.  Attn:  David  Boddy. 

Washington: 
Superintendent  of  Public  Instruction. 
Old  Capitol  Building,  FG-11. 
Olympia.  WA  98504.  (206)  753-6703. 


Attn:  Harvey  C.  Childs. 

West  Virginia; 
West  Virginia  Dept.  of  Education,  Rm. 
B-264,  Capitol  Complex  Bldg.  #6, 
Charlestown,  WV  25305.  (304)  348- 
2969,  Attn:  Roy  Blizzard. 

Wisconsin: 
Wisconsin  Division  of  Health.  P.O. 
Box  309.  Madison,  WI  53701,  (608) 
266-9337,  Attn:  Bill  Otto. 

Wyoming: 
Wyoming  Dept.  of  Education.  2300 
Capitol.  Hathaway  Building.  2nd 
Floor,  Cheyenne.  WY  82002.  (307) 
777-6198.  Attn:  Dr.  Roger  Hammer. 

[FR  Doc.  88-17366  Filed  8-1-88;  8:45  am) 
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IHTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sub-No.  261X)] 

CSX  Transportation,  Inc.— 
Abandonment  Examption— Greenville 
County,  SC 

Editorial  Note. — ^This  document  was 
inadvertantly  published  August  1, 1988.  It  is 
republished  today  at  the  request  of  the 
agency. 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  approximately  2.36-mile  line  of 
railroad  between  Valuation  Station 
19+81  and  Valuation  Station  1793+00 
at  Greenville,  SC,  in  Greenville  County, 
SC. 

Applicant  has  certiHed  that  (1)  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notiHed  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  September  1, 
1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  *  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)*  must  be  filed  by  August 


'  A  stay  will  l>e  routinely  issued  by  the 
Commission  in  those  proceedings  where  dn 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  dale  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  |Sut>-No. 
8).  Exemption  of  Out-of-Service  Roil  Lines  (not 
printed),  served  March  8. 1988. 

•  See  Exemption  of  Roil  Line  Abandonments  or 
Discontinuance — Offers  of  Financial  Assistance.  4 
I.C.C.  2d  184  served  December  21. 1987.  and  Hnal 
rules  published  in  the  Fetieral  Register  on  December 
22. 1987  (52  FR  48440-48446) 


12, 1988,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  August  22, 
1988  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Patricia  Vail, 
500  Water  Street  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by 
August  7, 1988.  Other  interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
E>C  20423)  or  by  calling  Carl  Bausch, 
Chief,  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  July  22. 1988. 

By  the  Commission,  Jane  F.  Macluill, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-17109  Filed  8-1-88;  8:45  am] 
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[Docicet  No.  AB-55  (Sul>-No.  2S1X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption — Loudon 
County,  TN 

Editorial  Note. — This  document  was 
inadvertantly  published  August  1, 1988.  It  is 
republished  today  at  the  request  of  the 
agency. 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  approximately  3.2-miIe  line  of 
railroad  between  milepost  LKT-302.3  at 
Jena,  TN,  and  milepost  LKT-305.5  at 
Greenback,  TN,  in  Loudon  County,  TN. 

Applicant  has  certified  that  (1)  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years  and  (2)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 


The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  September  1, 
1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  *  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  '  must  be  filed  by  August 
12, 1988,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  August  22, 
1988  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Patricia  Vail, 
500  Water  Street,  Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Apphcant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by 
August  7, 1988.  Other  interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Carl  Bausch, 
Chief.  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 


'  A  stay  will  tie  routinely  issued  by  tlie 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  dale  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sut>-No. 
8).  Exemption  of  Out-of-Service  Roil  Lines  (not 
printed),  served  March  8. 1988. 

'See  Exemption  of  Roil  Line  Abandonments  or 
Discontinuance — Offers  of  Financial  Assistance.  4 
I.C.C.  2d  164  served  December  21. 1987.  and  Hnal 
rules  published  in  the  Federal  Regisler  on  December 
22. 1987  (52  KR  48440-48446). 
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upon  environmental  or  public  use 
conditions. 

Decided:  |uiy  22. 1988. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 

Norata  R.  McGee, 

Secretary. 

(FR  Doc.  68-17108  Filed  8-1-88;  8:45  am| 
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Presidential  Documents 


Tide  S— 

The  President 


ProdamatioD  5843  of  August  1,  1988 
Helsinki  Human  Rights  Day,  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Thirteen  years  ago,  33  European  states,  the  United  States,  and  Canada  signed 
the  Helsinki  Final  Act  of  the  Conference  on  Security  and  Cooperation  in 
Europe.  In  so  doing,  we  and  the  other  signatories  undertook  a  sacred  commit- 
ment to  the  principles  of  freedom,  self-determination,  and  human  dignity.  The 
Helsinki  Final  Act  acknowledged  the  fundamental  interrelationship  of  human 
rights,  economic  relations,  and  security  considerations  in  the  overall  conduct 
of  affairs  within  and  among  states.  The  Final  Act  recognized  that  there  can  be 
no  true  international  security  without  respect  for  basic  political  and  civil 
rights;  that  economic  ties  can  contribute  to  security,  but  only  if  based  upon 
open  relations  among  peoples;  and  that  security  and  confidence  can  also  be 
improved  through  the  free  exchange  of  information. 

That  historic  meeting  in  Helsinki  has  spawned  a  dynamic  process  that  we  in 
the  United  States  regard  as  one  of  the  most  important  developments  in  East- 
West  relations  in  the  post-World  War  11  period.  The  work  begun  at  Helsinki  to 
eliminate  the  barriers  that  divide  East  and  West  has  been  carried  on  in  three 
follow-up  meetings  during  the  intervening  years.  At  present  we  are  working 
with  the  delegations  from  all  the  signatory  states  in  Vienna  to  advance  our 
cherished  objectives  of  freedom,  openness,  and  security. 

While  progress  has  occurred  in  reducing  the  tensions  between  East  and  West, 
the  Soviet  Union  and  other  states  of  the  East  have  not  fully  lived  up  to  the 
commitments  undertaken  at  Helsinki.  Respect  for  human  rights  in  these 
countries  continues  to  fall  far  short  of  the  standards  set  forth  in  the  Final  Act. 
as  well  as  in  the  document  issued  at  the  conclusion  of  the  Madrid  review 
conference  in  1983.  Freedom  of  movement,  conscience,  and  religion  are  still 
shackled  by  unreasonable  and  arbitrary  government  controls.  Individuals 
such  as  Ukrainian  Helsinki  monitors  Ivan  Kandyba  and  Ivan  Sokulsky  and 
Lithuanian  Catholic  priest  Sigitas  Tamkevicius,  whose  only  "crime"  was  to 
monitor  the  Soviet  Government's  compliance  with  the  Helsinki  Final  Act  and 
speak  out  in  behalf  of  political  and  religious  freedom,  remain  in  Soviet  labor 
camps.  The  free  flow  of  ideas  and  information  from  abroad  and  within  Eastern 
Europe  is  still  impeded. 

A  few  short  weeks  ago  I  stood  in  Finlandia  Hall— the  historic  building  in 
which  the  Helsinki  Final  Act  was  signed.  I  reiterated  the  commitment  of  the 
American  people  to  continue  to  work  to  bring  down  the  barriers  that  have  so 
cruelly  divided  the  European  continent  for  4  decades.  However,  it  bears 
reminding  that  those  barriers  were  erected  by  the  East,  and  so  much  of  the 
demolition  work  will  necessarily  fall  to  those  states.  We  are  encouraged  by 
recent  hopeful  pronouncements  coming  from  the  Soviet  Union  and  its  allies; 
we  await  further  concrete  progress  in  the  treatment  of  all  individuals  in  the 
Soviet  Union  and  Eastern  Eiu-ope  and  positive  steps  in  the  Vienna  meeting  to 
give  those  pronouncements  substance. 

It  is  appropriate  that  we  mark  this  13th  anniversary  of  the  signing  of  the  Final 
Act  by  setting  aside  a  special  day  to  reflect  upon  and  to  renew  our  dedication 
to  the  values  of  human  dignity  and  freedom  embodied  in  that  farsighted 
document.  On  this  occasion,  we  call  upon  all  signatories  of  the  Final  Act  to 
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honor  In  fall  its  solram  principles.  Let  us  pledge  to  ^lare  no  effort  in  striving 
toward  this  goal 

The  Congress,  by  Senate  Joint  Resolution  338.  has  desi^ated  August  1.  1986, 
as  "Helsinki  Human  Rights  Day"  and  has  authorized  and  requested  the 
President  to  issue  a  proclamation  in  its  observance. 

NOW,  THEREFORE.  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  1,  1988,  as  Helsinki  Human  Rights  Day. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Stabilization  and 
Consarvation  Servica 

7  CFR  Part  725 

Farm  Marlceting  Quotas,  Acreage 
Allotments,  ami  Production 
Adjustment;  Flue-Cured  Tobacco 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  USDA. 
action:  Final  rale. 

summary:  This  final  rule  amends  the 
regulations  at  7  CFR  Part  725  to 
implement  provisions  of  the  Agricultural 
Reconciliation  Act  of  1987  ("the  1987 
Act"),  as  included  in  the  Omnibus 
Budget  Reconciliation  Act  of  1987.  with 
respect  to:  (1)  The  lease  and  transfer  of 
tobacco  marketing  quotas  from  a  farm 
that  has  suffered  a  loss  as  the  result  of  a 
natural  disaster  condition;  and  (2)  the 
periodic  adjustment  of  yield  factors  for 
acreage  and  poundage  quotas.  This  rule 
adopts,  with  minor  grammatical 
changes,  a  proposed  rule  which  was 
published  in  the  Federal  Register  on 
May  11, 1988  (53  FR 16721). 
EFFECTIVE  DATE:  AugUSt  3, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Daniels,  Agricultural  Program 
Specialist.  Tobacco  and  Peanuts 
Division,  USDA-ASCS.  P.O.  Box  2415, 
Washington,  DC  20013  (202)  382-0200. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  USDA 
procedure  established  in  accordance 
with  Executive  Order  12291  and 
Department  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  this  rale  will 
not  result  in:  (1)  An  aimual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 


adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises,  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  niunber  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Commodity  Loan  and 
Purchases;  10.051,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rale  since  the 
Aj^cultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rale. 

This  program/activiiy  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  local     

officials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

A  proposed  rale  was  published  in  the 
Federal  Rej^ter  at  53  FR  16721  (May  11, 
1988)  with  respect  to:  (1)  The  lease  and 
transfer  of  flue-cured  tobacco  poundage 
quota  and  (2)  the  elimination  of  periodic 
yield  adjustments  for  preliminary 
acreage  allotments  and  preliminary  farm 
yields. 

Six  comments,  three  from  farm 
organizations  and  three  from  farmers, 
were  received  in  response  to  the 
proposed  rule.  Two  comments  from 
farmers  agreed  with  the  proposed  rule 
as  published.  One  conunent,  signed  by 
52  individual  farmers,  agreed  with  the 
proposed  rule  with  no  changes 
recommended.  Three  comments  from 
farm  organizations  requested  more 
specificity  to  determine  the  sufficiency 
of  the  lessor  farm's  planted  acreage  in 
order  to  ensure  uniformity  in  application 
of  the  rale  in  all  flue-cured  tobacco 
producing  counties. 

These  suggested  changes  have  not 
been  adopted  since  it  has  been 
determined  that  sufficient  guidelines 
exist  which  will  ensure  the  uniform 
apphcation  of  the  provisions  of  the 
proposed  rale.  In  addition,  producers 
who  do  not  believe  that  such  changes 
have  been  implemented  properly  may 
appeal  the  determination  made  pursuant 
to  these  changes  in  accordance  with  7 
CFR  Part  711. 


List  of  Subjects  in  7  CFR  Fart  725 

Acreage  allotments.  Marketing  quotas. 
Reporting  and  recordkeeping 
requirements.  Tobacco. 

Accordingly,  7  CFR  Part  725  is 
amended  as  follows: 

PART  725-{  AMENDED] 

1.  The  authority  citation  for  Part  725 
continues  to  read: 

Authority:  Sec  301,  313.  314,  314A.  316. 
316A,  317,  363,  372-375.  377.  378.  52  Stat.  38, 
as  ameDded,  47,  as  amended,  48,  as  amended. 
96  Sta{.  210.  215,  79  Stat  66,  as  amended,  52 
Stat.  63,  as  amended,  65-66,  as  amended,  70 
Stat.  206,  as  amended,  72  Stat.  995,  as 
amended,  7  U.S.C.  1301, 1313. 1314. 1314-1, 
1314b-Z.  1314c,  1363, 1372-75, 1377. 1378;  sec 
401.  63  Stat.  1054,  as  amended,  7  U.S.C.  1421, 
unless  otherwise  noted. 

2.  Section  725.56  is  amended  by 
revising  paragraph  (b)  to  read: 


i72SM 
farm 


DewfnNIWUUII  VI  prVMnwiSry 


(b)  Preliminary  farm  acreage 
allotment  The  preliminary  farm  acreage 
allotment  shall  be  the  same  as  the  farm 
acreage  allotment  established  for  the 
preceding  year. 

3.  Section  725.57  is  amended  by 
revising  paragraph  (a)(1)  to  read: 

§725^    Deteraiination  Of  preliminary 
farm  ylelde> 

(a)  *  •  • 

(1)  Farm  having  preliminary  farm 
acreage  allotmenL  TTie  preliminary  farm 
yield  established  for  the  farm  shall  be 
the  same  preliminary  farm  yield  as  was 
in  effect  for  the  preceding  year. 

4.  Section  725.72  is  amended  by: 
Revising  paragraph  (a);  by  removing 
paragraphs  (d)  (1)  and  (2)  and 
redesignating  paragraphs  (d)  (3),  (4),  (5), 
and  (6)  as  paragraphs  (d)  (1).  (2),  (3).  and 
(4),  respectively;  by  revising  newly 
redesignated  paragraphs  (d)  (1)  and  (2); 
by  revising  paragraph  (e)(4)(i);  by 
removing  and  reserving  paragraphs  (f), 
(g).  (1).  (n).  and  (o);  and  by  deleUng  the 
last  sentence  in  paragraph  (q)  to  read  as 
follows: 

§725.72    Transfer  Of  tobacco  marketing 
quotas  by  lease  or  by  sale. 

(a)  General.  Effective  for  the  1963  and 
subsequent  crop  years  a  flue-cured 
tobacco  marketing  quota,  including  a 
quota  which  has  been  pooled  in 
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accordance  with  the  provisions  of  Part 
719  of  this  chapter,  may  be  transferred 
between  farms  by  sales.  A  flue-cured 
tobacco  marketing  quota  transfer  by 
sale  must  be  within  the  same  county. 
Only  the  lessor  and  lessee  (or  any 
attorney,  trustee,  bank,  or  other  agent 
who  regularly  represents  either  the 
lessor  or  lessee  in  business  transactions 
unrelated  to  the  production  or  marketing 
of  tobacco)  may  be  parties  to,  or 
involved  in  the  arrangements  for,  a 
transfer  of  flue-cured  tobacco  marketing 
quota  by  lease.  For  the  1988  and 
subsequent  crop  years,  a  flue-cured 
tobacco  marketing  quota  also  may  be 
transferred  after  June  30  by  lease  to  a 
farm  in  any  county  within  the  same 
State  when  the  county  committee 
determines  that: 

(1)  The  lessor  has  planted  at  least  90 
percent  of  the  farm's  effective  acreage 
allotment,  or 

(2)  The  planted  acreage  is  sufficient  to 
produce  and  market  the  effective  farm 
marketing  quota  under  average 
conditions,  and 

(3)  The  farm's  expected  production  of 
flue-cured  tobacco  is  less  than  80 
percent  of  the  farm's  effective  marketing 
quota  as  a  result  of  drought,  excessive 
rain,  hail.  wind,  tornado,  or  other 
natural  disasters  as  determined  by  the 
Deputy  Administrator. 

•        •        »        •        ♦ 

(d)  Transfer  provisions — (1)  Lessor 
farm.  A  transfer  of  quota  from  a  farm  by 
lease  shall  not  be  approved: 

(i)  New  farm.  If  the  farm  is  a  new 
farm. 

(ii)  Natural  disaster.  Unless  the 
county  committee  in  the  county  in  which 
the  farm  is  located  for  administrative 
purposes  determines  that  the: 

(A)(i)  Farm  has  planted  an  acreage 
equal  to  or  more  than  90  percent  of  the 
effective  farm  acreage  allotment,  or 

(2)  In  accordance  with  guidelines 
issued  by  the  Deputy  Administrator,  the 
planted  acreage  of  flue-cured  tobacco  on 
the  farm  is  sufficient  to  produce,  under 
average  conditions,  an  amount  of 
tobacco  which,  when  added  to  any 
carryover  tobacco  from  the  previous 
marketing  year,  would  equal  the  farm's 
effective  farm  marketing  quota: 

(B)  Lessor  made  reasonable  and 
customary  efforts  to  produce  the 
effective  farm  marketing  quota: 

(C)  Producers  on  the  farm  qualify  for 
price  support  in  accordance  with  the 
provisions  of  Part  1464  of  this  title;  and 

(D)  Farm's  expected  production  of 
flue-cured  tobacco  is  less  than  80 
percent  of  the  farm's  effective  marketing 
quota  as  a  result  of  a  drought,  excessive 
rain.  hail.  wind,  tornado,  or  other 
natural  disaster  as  determined  by  the 
Deputy  Administrator. 


(iii)  Claim  for  tobacco  marketing 
quota  penalty.  If  a  claim  has  been  filed 
against  the  lessor  for  a  tobacco 
marketing  quota  penalty  and  the  claim 
remains  unpaid  unless  the  claim  is  paid 
or  the  entire  proceeds  of  the  lease  of  the 
allotment  and  quota  are  applied  against 
the  claim  and  the  county  committee 
determines  that  the  amount  paid  for  the 
lease  represents  a  reasonable  price  for 
the  pounds  of  quota  being  leased. 

(2)  Lessee  farm.  A  transfer  of  quota  to 
a  farm  by  lease  shall  not  be  approved: 

(i)  Price  support  eligibility.  Unless  the 
producers  on  the  farm  qualify  for  price 
support  under  the  provisions  of  Part 
1464  of  this  title:  and 

(ii)  Limitation.  If  the  pounds  of  quota 
to  be  transferred  to  the  lessee  farm 
exceed  the  difference  obtained  by 
subtracting  the  effective  farm  marketing 
quota  (before  the  filing  of  the  transfer 
agreement)  for  the  lessee  farm  from  the 
total  pounds  of  tobacco  marketed  and/ 
or  available  for  marketing  (based  on 
estimated  pounds  of  tobacco  on  hand 
and/or  in  the  process  of  being  produced) 
from  the  farm  in  the  current  year. 
***** 

(e)  •  *  • 
(4)  *  *  • 
(i)  Lease.  November  15. 

***** 

Signed  in  Washington.  DC  on  July  29, 1988. 
Earle  ].  Bedenbaugh, 
Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
(FR  Doc.  88-17496  Filed  8-2-88:  8:45  am] 
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Agricultural  Marketing  Service 
7  CFR  Part  981 

[FV-88-116] 

Handling  of  Almonds  Grown  in 
California;  Extension  of  Date  for 
Satisfying  Inedible  Disposition 
Obligation 

agency:  Agricultural  Marketing  Service. 
USDA. 


action:  Final  rule. 


SUMMARY:  This  action  temporarily 
changes  the  date  from  July  31, 1988.  to 
August  31. 1988,  by  which  handlers  of 
California  almonds  must  satisfy  18 
percent  of  their  1987-88  crop  year 
inedible  disposition  obligations. 
Handlers  must  satisfy  the  remaining  82 
percent  of  their  inedible  disposition 
obligations  by  the  current  July  31, 1988, 
date.  This  action  is  taken  in  view  of  a 
recent  final  rule  which  transferred  an  18 
percent  reserve  percentage  in  effect  for 
the  1987-88  crop  year  to  the  salable 
category.  This  action  was  recommended 


by  the  Almond  Board  of  California 
(Board),  the  agency  responsible  for  local 
administration  of  the  order. 

EFFECTIVE  DATE:  August  3,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Allen  Belden,  Marketing  Specialist, 
Marketing  Order  Administration  Branch. 
Room  2525,  South  Building,  F&V.  AMS, 
USDA,  P.O.  Box  96456.  Washington,  DC 
20090-6456:  telephone:  (202)  447-5120. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  981,  as  amended  (7  CFR  Part 
981),  regulating  the  handling  of  almonds 
grown  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  an  estimated  105  handlers 
of  almonds  subject  to  regulation  under 
the  marketing  order  for  California 
almonds  during  the  current  season. 
There  are  approximately  7,500 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  California  almonds  may  be  classified 
as  small  entities. 

This  action  gives  handlers  of 
California  almonds  an  additional  month 
to  satisfy  18  percent  of  their  1987-88 
crop  year  inedible  disposition 
obligation.  Therefore,  this  action  relaxes 
restrictions  on  almond  handlers  and  will 
not  impose  any  additional  burden  or 
costs  on  handlers. 


Federal  RegiBter  /  Vol.  53.  No.  149  /  Wednesday.  August  3.  1986  /  Rules  and  Regulations        28223 


Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  final  rule  %vill  not  have  a 
significant  economic  impact  on  a 
substantial  nnmber  of  small  entities. 

This  final  rule  revises,  for  1988  only, 
S  981.442  of  "Subpart— Administrative 
Rules  and  Regulations."  llie  action  is 
based  on  a  unanimous  recommendation 
of  the  Board  and  upon  other  available 
information. 

Section  981.42  of  the  order  provides 
that  handlers  are  required  to  deliver  a 
quantity  of  almond  kernels  equal  to  their 
inedible  disposition  obligation  to  the 
Board  or  Board  accepted  crushers,  feed 
manufacturers,  or  feeders.  A  handler's 
inedible  disposition  obligation  is  the 
percentage  of  inedible  kernels  in  lots 
received  by  such  handler  during  a  crop 
year,  as  determined  by  the  Federal-State 
Inspection  Service  (inspection  agency), 
less  any  tolerance  in  effect  for  the  crop 
year.  Section  981.42  also  provides  that 
the  Board  may  establish  rules  and 
regulations  necessary  to  the 
administration  of  these  provisions. 

Paragraph  981.442(a)(5)  of  such  rules 
and  regulations  provides  that  each 
handler's  inedible  disposition  obligation 
is  satisfied  when  the  almond  meat 
content  of  the  material  delivered  to 
accepted  users  equals  the  inedible 
disposition  obligation,  but  no  later  than 
July  31  succeeding  the  crop  year  in 
which  the  obligation  was  incurred.  This 
action  extends  the  July  31  date  to 
August  31  for  18  percent  of  handlers' 
disposition  obligations  incurred  during 
the  1987-88  crop  year  only.  Thus, 
handlers  have  until  August  31, 1988,  to 
satisfy  the  final  18  percent  of  their  1987- 
88  crop  year  inedible  disposition 
obligation  which  corresponds  to  the  18 
percent  reserve  almonds  which  will  be 
released  to  the  salable  category  on 
August  1, 1988.  Handlers  must  satisfy 
the  other  82  percent  of  their  inedible 
disposition  obligations  by  July  31, 1988. 

This  action  is  taken  in  view  of  a 
recent  final  rule  which  released  an  18 
percent  reserve  percentage  in  effect  for 
merchantable  almonds  received  by 
handlers  during  the  1987-88  crop  year  to 
the  salable  category  effective  August  1, 
1988  (53  FR  28630).  When  tlie  reserve 
was  in  effect,  handlers  were  required  to 
withhold  18  percent  of  their  marketable 
almond  receipts  from  normal  domestic 
and  export  markets.  Consequently, 
many  handlers  took  no  action  to  process 
those  almonds.  However,  handlers 
customarily  satisfy  their  inedible 
disposition  obligations  with  inedible 
quality  almonds  removed  during 
processing.  Therefore,  since  the  18 
percent  reserve  will  not  be  released  to 
the  salable  category  until  August  1, 1986, 
handler"  may  need  additional  time  to 


process  those  almonds  to  satisfy  the  18 
percent  of  their  inedible  disposition 
obligations  which  corresponds  to  the  18 
percent  reserve. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  found  that 
the  change  hereinafter  set  forth  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

It  has  been  determined  that  conditions 
warrant  publication  of  this  final  rule 
without  prior  opportunity  for  public 
conunent,  because  this  action  relaxes 
restrictions  on  handlers  by  extending  a 
July  31, 1988,  deadline  concerning  18 
percent  of  their  inedible  disposition 
obligations.  Consequently,  this  action 
should  be  taken  as  soon  as  possible 
before  July  31, 1988,  so  that  handlers 
may  plan  their  operations  accordingly. 
Therefore,  pursuant  to  the 
administrative  procedure  provision  in  5 
U.S.C.  553,  it  is  found  with  good  cause 
that  notice  of  public  rulemaking  and 
other  public  procedure  with  respect  to 
this  final  action  are  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  For  these  reasons,  it  is  also 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553). 

List  of  Subjecto  in  7  CFR  Part  961 

Almonds,  California,  and  Marketing 
agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  amended  as 
follows: 

PART  981— AUMONOS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Subpart— Administrative  Rules  and 
Regulations 

2.  During  the  period,  July  31, 1988 
through  August  31, 1988,  revise  the  last 
sentence  in  paragraph  (a)(5)  of  §  981.442 
to  read  as  follows: 

Note. — This  section  will  not  be  published  in 
the  annual  Code  of  Federal  Regulations. 

§981.442    OuaHty  control. 

(a)  *  *  * 

(5)  *   *  *  Each  handler's  disposition 
obligation  shall  l>e  satisfied  when  the 
almond  meat  content  of  the  material 
delivered  to  accepted  users  equals  the 
disposition  obligation,  but  no  later  than 
July  31  succeeding  the  crop  year  in 
which  the  obligation  was  incurred: 
Provided.  That  for  1987-88  crop  year 


almonds,  handlers  have  until  August  31, 
1988,  to  satisfy  the  18  percent  of  their 
disposition  obligation  which 
corresponds  to  the  18  percent  reserve 
almonds  released  to  salable  almonds. 
*        •        «        •        « 

Dated:  July  29, 1988. 
Robsrt  C.  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc  88-17488  Filed  8-2-88:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  227 

[Reg.  AA;  Oodut  No.  R-06061 

Unfair  or  Deceptive  Acts  or  Practices; 
Order  Granting  an  Exemption  to  ttie 
State  of  CalHomia  From  tlw  Credtt 
Practices  Rule 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Order. 

summary:  The  Board  has  determined 
that  the  exemption  from  the  cosigner 
provision  of  the  Board's  Credit  Practices 
Rule,  Subpart  B  of  Regulation  AA, 
requested  by  the  state  of  California  will 
be  granted  with  respect  to  state- 
chartered  institutions. 
EFFECTIVE  DATE:  August  1,  1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Adrienne  D.  Hurt,  Senior  Attorney,  or 
Linda  Vespereny,  Staff  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-2412;  for  the  hearing 
impaired  onJy.  Eamestine  Hill  or 
Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION: 

1.  Back^^und 

In  April  1985  the  Board  adopted  the 
Credit  Practices  Rule,  12  CFR  Part  227 
(50  FR  16695),  thereby  amending  its 
Regulation  AA  (Unfair  or  Deceptive 
Acts  or  Practices).  The  Board's  rule, 
which  became  effective  on  January  1, 
1986,  followed  the  adoption  by  the 
Federal  Trade  Commission  (FTC)  of  its 
Credit  Practices  Rule  in  March  1984  (49 
FR  7740),  effective  March  1, 1985.'  The 


■  Under  section  18(a)(lNB)  and  section  S<a)(1t  of 
the  Federal  Trade  CommiMion  Act  (FTC  Act),  the 
FTC  is  authorized  to  promDlgate  rules  that  define 
and  prevent  "unfair  or  deceptive  acts  or  practices" 
in  or  affecting  corameroe  with  respect  to  extensions 
of  credit  to  consumers.  Section  ISff)  of  the  FTC  Act 

Cofilinued 
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Board's  rule  applies  to  all  banks  and 
their  subsidiaries. 

The  Board's  Credit  Practice  Rule 
prohibits  banks  from  entering  into  any 
consumer  credit  obligation  that  contains 
a  confession  of  judgment  clause,  a 
waiver  of  exemption,  certain  types  of 
wage  assignments,  or  a  nonpossessory, 
nonpurchase  money  security  interest  in 
household  goods.  The  rule  also  prohibits 
the  enforcement  of  these  provisions  in  a 
consumer  credit  obligation  purchased  by 
a  bank. 

In  addition,  the  rule  prohibits  a 
practice  commonly  referred  to  as 
"pyramiding"  of  late  charges,  deeming  it 
an  unfair  practice  for  a  bank  to  assess 
multiple  late  charges  based  on  a  single 
delinquent  payment  that  is  subsequently 
paid.  The  rule  also  prohibits  a  bank  from 
misrepresenting  a  cosigner's  liability 
and  requires  the  bank  to  give,  prior  to  a 
cosigner  becoming  obligated  in 
connection  with  a  consumer  credit 
transaction,  a  disclosure  notice  that 
explains  the  natiu'e  of  the  cosigner's 
contractual  obligations  and  liability. 

Administrative  enforcement  of  the 
Board's  Credit  Practices  Rule  is  carried 
out  through  compliance  examinations 
and  investigations.  Administrative 
enforcement  of  the  rule  may  involve 
actions  imder  section  8  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1818), 
including  the  issuance  of  cease  and 
desist  orders  and  the  imposition  of 
penalties  up  to  $1,000  per  day  for 
violation  of  an  order.  Staff  guidelines 
designed  to  aid  banks  in  complying  with 
the  Credit  Practices  Rule  were  issued  in 
November  1985  (50  FR  47036),  and 
updated  in  October  1986  (51  FR  39646) 
and  in  August  1988.  (The  latter  appears 
in  this  issue  of  the  Federal  Register.) 

Section  227.16  of  the  Credit  Practices 
Rule  provides  that  if  a  state  applies  for 
an  exemption  from  a  provision  of  the 
rule,  an  exemption  may  be  granted  if  the 
Board  determines  that:  (1)  There  is  a 
state  requirement  or  prohibition  in  effect 
that  applies  to  any  transaction  to  which 
a  provision  of  the  Credit  Practice  Rule 
applies;  and  (2)  the  state  requirement  or 
prohibition  affords  a  level  of  protection 
to  consumers  that  is  substantially 
equivalent  to,  or  greater  than,  the 
protection  afforded  by  the  federal  rule. 
The  effect  of  an  exemption  is  that  banks 


UMI 


provides  thai  whenever  the  FTC  promulgates  a  rule 
prohibiting  practices  which  it  has  deemed  to  be 
unfair  or  deceptive,  the  Board,  with  certain  limited 
exceptions,  must  adopt  a  substantially  similar  rule 
prohibiting  such  practices  by  banks.  The  Federal 
Home  Loan  Bank  Board  (FHLBB)  is  also  required 
under  section  18(0  to  adopt  a  rule  substantially 
similar  to  thai  of  the  FTC  for  institutions  that  are 
members  of  the  Federal  Home  Loan  Bank  System: 
the  FHLBB  did  »o  in  May  1985  (50  FR  19325).  with  its 
rule  also  taking  effect  on  (onuary  1. 1966. 


and  their  subsidiaries  (other  than 
federally-chartered  institutions]  that  are 
subject  to  the  Board's  rule  become 
subject  solely  to  state  law  and 
enforcement  for  as  long  as  the  state 
effectively  administers  and  enforces  the 
state  requirement  or  prohibition. 

Applicable  state  law  provisions  need 
not  be  identical  to  the  federal  law  in 
order  to  meet  the  rule's  substantially 
equivalent  standard.  Variations, 
however,  should  not  deprive  consumers 
of  protections  provided  by  federal  law. 
The  state's  enforcement  activities, 
examination  and  administrative 
procedures,  and  other  indicators  of 
enforcement  efforts  are  considered,  as 
well  as  the  existence  under  the  state  law 
of  any  private  right  of  action  for 
aggrieved  consumers. 

The  state  of  California,  through  its 
Attorney  General,  applied  to  the  Board 
for  an  exemption  from  the  cosigner 
provision  of  the  Board's  Credit  Practices 
Rule.*  Notice  of  the  exemption  request, 
with  an  opportunity  for  public  comment, 
was  published  on  July  29, 1987  (52  FR 
28271).  The  comparable  state  law 
provisions  that  form  the  basis  for  the 
exemption  request  are  contained  in  die 
California  Civil  Code  and  the  California 
Business  and  Professions  Code. 

The  Board's  July  notice  detailed  and 
requested  comments  on  the  differences 
between  the  Board's  rule  and  the 
relevant  provisions  of  the  California 
statutes.  The  five  comments  received 
generally  indicated  the  belief  that  most 
of  the  relevant  provisions  of  California 
law  provide  a  level  of  consumer 
protection  that  is  either  substantially 
equivalent  to,  or  greater  than,  that 
provided  by  the  Board's  rule. 

The  commenters  also  urged  the  Board 
to  extend  the  exemption  to  national 
banks,  as  well  as  state-chartered  banks. 
The  commenters  suggested  that  state 
examination  of  national  banks  for 
compliance  is  not  essential  to  adequate 
enforcement  of  the  state  law  cosigner 
provisions,  given  California's  statutory 
remedy  for  failure  to  give  the  required 
cosigner  disclosure  notice.  State 
exemptions  generally  have  not  applied 
to  consumer  credit  laws  implemented  by 
Board  regulation  (specifically,  the  TILA) 
because  states  are  not  permitted  to 
conduct  examinations  of  national  banks 
and  the  Board  has  taken  the  position 
that  the  ability  to  examine  banks  is  a 
necessary  element  for  proving  that  a 


*  The  state  of  California  submitted  similar 
applications  to  the  FTC  and  to  the  FHLBB.  in  order 
to  obtain  exemptions  from  the  cosigner  provisions 
of  the  credit  practices  rules  of  those  agencies.  The 
FTC  granted  California's  exemption  reqaest  on  June 
1. 1968  (53  FR  19893).  The  California  exemption 
request  to  the  FHLBB  was  published  for  comment 
on  July  7. 1988  (53  FR  25500). 


State  adequately  enforces  the  state  laws 
which  are  the  basis  for  an  exemption. 
The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  has  exclusive 
jurisdiction  over  national  banks. 
National  banks  are  not  exempt  from 
compliance  with  the  federal  law  unless 
the  OCC  examines  national  banks  for 
compliance  with  state  laws. 
Consequently,  exemptions  under  the 
Board's  Credit  Practices  Rule  generally 
have  not  extended  to  national  banks. 

In  the  Board's  view  differences 
between  the  Board's  rule  and  California 
law  are  not  substantial  and.  therefore, 
do  not  adversely  affect  California's 
exemption  request.  Moreover,  the  Board 
finds  that  California  has  demonstrated 
that  it  administers  and  enforces  its  laws 
effectively.  Based  on  its  analysis  and 
consideration  of  the  comments  made, 
the  Board  has  determined  that  the  state 
of  California  should  be  granted  an 
exemption  from  the  consigner  provision 
of  the  Board's  Credit  Practices  Rule. 

In  accordance  with  the  procedures 
established  by  the  Board  for  making 
exemption  determinations  (contained  in 
appendix  B  to  Regulation  Z,  12  CFR  Part 
226),  the  Board  reserves  the  right  to 
revoke  this  exemption  if  at  any  time  it 
determines  that  the  standards  required 
for  an  exemption  are  not  being  met.  A 
state  that  is  granted  an  exemption  must 
inform  the  Board  within  30  days  of  any 
change  in  its  relevant  law  or  regulations. 
In  addition,  the  state  must  file  with  the 
Board  such  periodic  reports  as  the  Board 
may  require.  The  Board,  in  turn,  will 
inform  the  appropriate  state  official  of 
any  revisions  in  the  federal  statute, 
regulations,  interpretations,  or 
enforcement  policies  that  may  require 
action  by  the  state,  and  will  allow 
sufficient  time  to  the  state  to  revise  its 
law  and  regulations,  in  order  for  the 
state  to  maintain  its  exemption. 

2.  Order  of  Exemption 

The  following  sets  forth  the  terms  of 
the  California  exemption: 

Order 

The  state  of  California  has  applied  for 
an  exemption  from  the  cosigner 
provision  of  the  Board's  Credit  Practices 
Rule  which  became  effective  January  1, 
1986.  Pursuant  to  §  227.16  of  Regulation 
AA,  the  Board  has  determined  that  the 
relevant  laws  of  this  state  are 
substantially  equivalent  to  the  federal 
law  and  that  the  state  administers  and 
enforces  its  laws  effectively.  The  Board 
hereby  grants  the  exemption  as  follows: 

Effective  August  1. 1988,  consumer  credit 
transactions  that  are  subject  to  the  California 
Civil  Code  and  California  Business  and 
Professions  Code  are  exempt  from  the 
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cosigner  provision  of  the  Board's  Credit 
Practices  Rule,  12  CFR  227.14.  This  exemption 
does  not  apply  to  transactions  in  which  a 
federally  chartered  institution  is  a  creditor. 
By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  28, 1988. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  88-17402  Filed  8-2-«8;  8:45  amj 

UUING  CODE  UIO-OI-M 


12  CFR  Part  227 

[Reg.  AA] 

Unfair  or  Deceptive  Acts  or  Practices; 
Update  of  Staff  Guidelines  on  the 
Credit  Practices  Rule 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Update  of  staff  guidelines  on 
the  Credit  Practices  Rule. 

summary:  The  Board  is  publishing  an 
update  to  the  staff  guidelines  on  the 
Credit  Practices  Rule,  Subpart  B  of 
Regulation  AA  (Unfair  or  Deceptive 
Acts  or  Practices).  The  rule  prohibits 
banks  and  their  subsidiaries  from  using 
certain  creditor  remedies  in  connection 
with  a  consumer  credit  obligation,  from 
using  a  late-charge  practice  commonly 
referred  to  as  pyramiding,  and  from 
obligating  a  cosigner  prior  to  giving  a 
required  notice  explaining  the  cosigner's 
obligations.  The  update  addresses 
questions  on  the  use  of  multi-purpose 
credit  dociunents,  the  acquisition  of  a 
security  interest  in  household  goods 
from  a  purchase-money  lender,  and 
exemptions  from  the  rule. 
EFFECTIVE  DATE:  August  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adrienne  D.  Hurt.  Senior  Attorney,  or 
Linda  Vespereny,  Staff  Attorney. 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-2412;  for  the  hearing 
impaired  only,  contact  Eamestine  Hill  or 
Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  March  1984,  the  Federal  Trade 
Commission  (FTC)  adopted  its  Credit 
Practices  Rule,  effective  March  1, 1985, 
pursuant  to  the  authority  granted  the 
FTC  under  sections  18(a)(1)(B)  and 
S(a](l]  of  the  Federal  Trade  Commission 
Act  (FTC  Act),  15  U.S.C.  57a(a)(l)(B)  and 
15  U.S.C.  45(a)(1).  Under  this  statute  the 
FTC  is  authorized  to  promulgate  rules 
that  deHne  and  prevent  "unfair  or 
deceptive  acts  or  practices"  in  or 


affecting  commerce.  Section  18(f)  of  the 
FTC  Act,  15  U.S.C.  57a(f),  provides  that 
whenever  the  FTC  promulgates  a  rule 
prohibiting  acts  or  practices  that  it  had 
deemed  to  be  unfair  or  deceptive,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  must  adopt  a 
substantially  similar  rule  prohibiting 
such  acts  or  practices  by  banks  unless 
the  Board  fmds  that  such  acts  or 
practices  by  banks  are  not  unfair  or 
deceptive,  or  that  the  adoption  of  similar 
regulations  for  banks  would  seriously 
conflict  with  essential  monetary  and 
payments  systems  policies  of  the  Board. 
In  April  1985,  the  Board  adopted  a  rule 
substantially  similar  to  the  FTC's  Credit 
Practices  Rule  (50  FR  16695)  as  an 
amendment  to  the  Board's  Regulation 
AA,  Unfair  or  Deceptive  Acts  or 
Practices  (12  CFR  Part  227).  The  Board 
modified  certain  provisions  of  the  FTC's 
rule  to  take  into  account  the  needs  and 
characteristics  of  the  banking  industry. 
The  Board's  rule  went  into  effect  on 
January  1, 1986. 

2.  Summary  of  the  Rule 

The  Board's  rule  applies  to  all 
consumer  credit  obligations  other  than 
those  for  the  purchase  of  real  property. 
It  prohibits  banks  from  using  certain 
remedies  to  enforce  consumer  credit 
obligations.  Under  the  rule,  banks  may 
not  include  these  remedies  in  their 
consumer  credit  obligations,  and  if 
banks  purchase  obligations  that  contain 
a  prohibited  provision,  banks  are 
prohibited  from  enforcing  them.  The 
prohibited  provisions  are:  (1) 
Confessions  of  judgment;  (2)  waivers  of 
exemption;  (3)  wage  assignments;  and 
(4)  non-possessory,  nonpurchase-money 
security  interests  in  household  goods.  In 
addition,  the  rule  prohibits  a  certain  late 
charge  practice,  and  provides 
protections  for  cosigners  in  consumer 
credit  transactions. 

The  Board's  rule  applies  to  all  banks 
and  their  subsidiaries.  Institutions  that 
are  members  of  the  Federal  Home  Loan 
Bank  System  and  nonbank  subsidiaries 
of  bank  holding  companies  are  covered 
by  the  rules  of  the  Federal  Home  Loan 
Bank  Board  and  the  FTC,  respectively. 

3.  Staff  Guidelines 

Staff  guidelines  on  the  Board's  Credit 
Practices  Rule  were  issued  in  November 
1985  (50  FR  47036).  The  guidelines  focus 
on  information  of  general  application 
that  will  be  useful  to  most  banks,  and 
provide  the  vehicle  for  answering 
questions  about  the  rule.  The  guidelines 
are  updated  periodically,  as  necessary. 
The  first  update  was  in  October  1986  (51 
FR  39646).  This  notice  contains  the 
second  update. 


4.  Explanation  of  Revision  to  Guidelines 

Following  is  a  brief  description  of  the 
revisions  to  the  staff  guidelines  on  the 
Board's  Credit  Practices  Rule. 


Section  227.13 
Provisions. 


Unfair  Credit  Contract 


Question  13(a)-2  has  been  added  to 
clarify  the  rule  regarding  the  inclusion  of 
a  confession  of  judgment  clause  in  a 
multi-purpose  credit  document.  Some 
creditors  use  multi-purpose  credit 
contracts  for  consumer,  business,  and 
other  types  of  credit  obligations.  The 
issue  is  whether  these  forms  may 
contain  a  confession  of  judgment  clause 
with  qualifying  language  indicating  that 
the  clause  is  not  appUcable  in  a 
consumer  credit  obligation  (for  example, 
stating  that  a  confession  of  judgment  is 
effective  only  "in  nonconsumer  purpose 
loans,"  "in  business  or  agricultural 
purpose  loans,"  or  "to  the  extent 
permitted  by  law").  Given  the  public 
policy  purpose  of  the  rule — to  eliminate 
the  use  of  prohibited  contract  provisions 
in  consumer  credit  obligations — 
§  227.13(a)  is  strictly  construed  to  mean 
that  a  confession  of  judgment  clause 
may  not  be  contained  in  consumer  credit 
documentation,  even  with  qualifying 
language.  Therefore,  if  a  bank  uses  a 
multi-purpose  credit  document  for  a 
consumer  purpose  loan,  the  bank  must 
cross  out,  blacken  in,  or  otherwise 
indicate  removal  of  the  clause  from  the 
credit  document. 

Question  13(d)-3a  explains  that  when 
a  bank  refinances  a  purchase-money 
obligation  originated  by  another  lender, 
the  acquisition  of  the  purchase-money 
lender's  security  interest  in  household 
goods  does  not  violate  the  rule. 

Section  227. 16    State  Exemptions. 

Section  227.16  allows  a  state  agency 
to  apply  for  an  exemption  from  all  or 
part  of  the  provisions  of  the  Board's  rule. 
Question  16(b)-3  has  been  added  to 
indicate  the  exemptions  that  have  been 
granted. 

List  of  Subjects  in  12  CFR  Pari  227 

Banks,  Banking,  Consumer  protection. 
Credit,  Federal  Reserve  System. 
Finance. 

5.  Text  of  Revisions 

The  revisions  to  the  staff  guidelines 
on  the  Credit  Practices  Rule  read  as 
follows: 


Section  227.13 
Provisions. 


Unfair  Credit  Contract 


FadMl  aeiirter  /  Vol  SS.  No.  liia  /  Wednescby.  Augot  a.  19M  /  RuJm  m^  Hegntotkms 


13(fl)  GonfejMOBs  of  Ju4giBeat 

•        •        *        «        * 

QT3la)-2:  Language  Umitiijg 
confession  tfju^tgueatproviaioa.  If  a 
bank  asesiniSli-purpose  credit 
cootncu,  mmiftm  bank  icchide  ■ 
confession  of  jadgment  clause  with 
qualifying  language  indicating  that  the 
claiue  is  not  ajqjlkable  in  a  coasunier 
parpose  loon — such  as.  "You  confess 
judgment  to  the  extent  the  law  anowa." 
or  This  dause  applies  only  in  business 
purpose  loans"? 

A:  No.  Given  Ae  public  policy 
purpose  of  the  rule,  a  bank  may  not 
have  a  confessioo  of  judgment  clause  in 
a  oonsiuna'  credit  contract  even  with 
liraiflng  language  Ilierefarei  when  a 
multi-puipaee  fann  is  used  for  a 
consumer  putpoae  loan,  the  bank  must 
cross  out  hlarlfita  is,  or  otberwise 
indicate  cieady  the  removal  of  the 
prohibited  dauae  baa  the  loan 
doawnpnf 


13(4}  Secarlly  ialmet  ia  Household 
Goods 


Q13{d}-3a:  Refinancing  (new 
creditor} — original  loan  purchase 
money.  On  the  same  facts  as  those 
detailed  In  Ql3(d]-a,  assume  that  the 
consumer  refiaances  Oie  innn  with  a 
differartbaidLMaylhatbaak  acquire 
the  aecuBly  interest  of  die  purchase- 
money  lender  in  household  goods 
without  vioiatiqg  the  rule? 

A:  Yea,  the  bask  may  acquire  the 
seamit|r  faiterest  of  the  purchase-ouMey 
lender  wifliout  violating  the  mle. 

Section  227. 10    State  Exemptions. 


graatecLWiuA 
an  exemption 


staleslMwi 

froai  the  Bfloid^  nie? 

A:  The  atato  «f  Wiaoonsin  was 
gMMeoaa  cicaai^tion  from  all 
provisions  of  the  Board's  rule  effectfve 
Noveoabar  20,  IflM^  for  transactions  of 
$25,000  or  less.  The  state  of  New  York 
■aa  pwMad  aa  aBMBplion  from  the 
cosigner  piawieiuai  o(  the  Beard's  rrie 
effective  January  21. 1987,  for 
transactions  of  $25,000  or  less.  In  both 
Wisconsin  and  New  York,  transactions 
over  fKjns  are  aub^eot  to  the  Boenfs 
rule  bat  iMiiplimiLii  with  stale  law  is 
deemed  ciHnpliance  with  the  federal 
law.  The  state  of  California  was  granted 
an  exemption  from  the  cosigner 
previaioiis  oT  the  Board's  rale  effectire 
August  1. 1988.  These  exemptions  do  not 
apply  to  federally-chartered  institutions. 


BmH  of Gmraraon «f  «he FsdenllkeMrre 
System.  ]t4y  28.  ItBa 

WiMiaoi  W.  waM. 

Seaetary^lka  gamtd. 

(FR  Ooc.  a»-17SM  PBed  a-X~8k  ft«S  JMI) 


16  CFR  Part  13 
(OKt«K) 


Carp- at  aL; 


r.  Federal  Trade  Commission. 
ACnoN:  CoBseat  order. 

SUMMIANV:  hn  settlement  of  alleged 
viehMoas  »f  federal  law  prohilMting 
aafak  acts  and  pwwAiuHS  and  oirfair 
meoMos  ef  oaaipetMiuii.  this  consent 
OHMT  re^fubes.  anong  other  ^ings, 
Tenmoo,  lac.,  a  Hooston.  TX 
corporation  that  manufaotvres  and  sells 
polyvinyl  oMeride  (PVC),  to  abide  by 
any  divestiture  order  issued  by  the 
Commiseioa  apdnst  Occidental  and  to 
abide  hy  *e  slipslatiiws  regarcBng  the 
reooqviaMasi  af  the  Bwlhigtuu.  N.}.  plant 
from  Orridamai.  Tiae  order  prohibits 
Tenneoa from  intufunmg  with  the  relief 
orderad  by  the  CoBHnnsion  and  requires 
that  they  coapanta  n  the  transfer  of 
assets  to  a  thM  party  or  bvsiness 
diveated  by  Ooddeotal  punuant  to  the 
order  of  the  Coanadssion. 
DATC  Complaiat  issaed  April  11. 1966. 
Order  issued  |tdy  19, 1988.' 
WW  RjmiimiNFOi— now  contact: 
RhettKriaa.  FTCfS-»S02.  Washington. 
DC  20560.  (202)  S2R-280e. 

SUPPtdKNTARTlNFOmiATIOli:  Cte 
Wednesday.  May  11.  1988,  there  was 
published  in  the  Federal  Ragister.  59  PR 
16725,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Occidental  Ktrolenm  Coiporation. 
Occidental  Chemical  Coiporation, 
Terareco.  Inc.,  and  Tenneco  Polymets, 
Inc..  for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  t60)  days  in  which  to  sidimit 
coaraients,  suggestions  or  objections 
regarding  the  proposed  fcurn  of  order. 
No  comments  having  been  received, 
the  Gonnnissiuii  has  ordered  the 
issiiance  of  the  complahit  m  the  form 
contemplated  by  the  agreement,  made 
its  jmisdictional  findings  and  entered  an 
order  to  direst  In  tfisposttion  of  this 
proceedfaigas  to  Tenneco.  inc.,  and 


Tenneoa  My—trs.  Inc.  as  set  forth  in 
the  proposed  consent  agreement. 

The  prohftrited  trade  practices  and} or 
corrective  actions,  as  codified  under  IB 
CFR  Part  TX  are  as  follows:  Subpart — 
Acquiring  Corporate  Stock  Or  Assets: 
S  13.5  Acquiring  corporate  stock  or 
assets;  5  13.5-20  Federal  Trade 
Coraamsion  Aot.  Striipert — Combining 
Or  Conspiring:  S  13.410  To  restrain  and 
monopolize  .trade;  {  U.475  To  restrict 
competition  in  buying.  Subpart — 
Corrective  Actions  And/Or 
Requirements:  S  13.533  Corrective 
actions  and/or  requirements;  S  13.533-45 
Maintain  reooadK  i  iasss-4S(ki 
Records,  m  gmaial.  i  13.S33-S0 
Maintain  means  of  oaaoauMiication; 
S  13.533-80  Release  of  general  specific, 
or  contracted  constrictions, 
requirements,  or  restraints. 

List  of  Siil^ecU  ki  16  CFB  Part  13 

Polyvinyl  diloride  resin. 
Thermoplastic,  TVane  practices. 

(Sec.  a.  38  StaL  721:  IS  U^.C  4&  ioterpvet  or 

apply  sec  S.  385laL  7UL  as  aiBeadedL  tec  7. 

38  StaL  731.  as  amended:  15  U.S.C.  45. 18] 

Beulamia  L  Beimaa. 

Actiag  Secretary. 

[FR  Doc.  88-17412  Filed  8^2-88: 8.-45  ami 


SECURmES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parta  21t  231. 241,  and  271 

[RsL  Nos.  3S-«79t:  9«-f59St;  IC-ieSO*;  FR- 

32] 

Statamaat  ol  iha  Coiamlatiaw 
Ragarding  Dtodoaura  Olillaationa  of 
Companiea  Aftacted  by  tha 
GowmmanTa  Dafaoaa  Contract 
Procuramanl  Inquiry  and  Ralated 
laauaa 


•  O^piM  of  theC«MBpU;al  and  Ihe  DecUioii  and 
Order  are  avallrtte  from  the  Coinininian'i  Public 
Referenoe  tnmJk.  H^aS.  Sth  Street  *  PnniayWania 
Avenue.  ^fW.,  Washington,  DC  r 


r  Securities  and  Exchange 
Commission. 

ACnoit  Intel  pt  elation. 

SUMMAHv:  Companies  are  reminded  to 
consider  their  (fisdosnre  obligations  in 
connection  with  iasaes  arising  from  the 
government's  defense  contract 
procurement  inquiry. 
FOR  FMITMSR  MRMAMTIOM  contact: 

Robert  A.  Bayless.  Depaty  Chief 
Aooountaot  DivisieH  of  Corporation 
Finance.  (302)  272-^2553,  or  Daniel  W. 
Rumsey.  Attorney.  (202)  272-d7SS, 
DivisMMi  of  Corporation  Finaace. 
Securities  and  if.itr^mn^  Commission. 
450  Fifth  Street.  NW^  Washington,  DC 
20540. 

Securities  and  fisochaage  Commission 
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("Commission")  today  called  attention 
to  its  requirements  under  the  Securities 
Act  of  1933  >  ("Securities  Act"),  the 
Securities  Exchange  Act  of  1934  * 
("Exchange  Act"),  and  the  Investment 
Company  of  1940  ("Investment 
Company  Act")  '  regarding  disclosure 
obligations  of  registrants  in  connection 
with  the  ongoing  government 
investigation  into  illegal  or  unethical 
activity  in  the  procurement  of  defense 
contracts.  The  Commission  recognizes 
that  the  exact  subjects  and  scope  of  the 
government's  inquiry  are  still  unknown. 
In  view  of  the  potential  adverse  ejects 
upon  registrants  that  may  result  from 
the  investigation  as  well  as  any 
governmental  action  that  may  result, 
however,  companies  engaged  in  the 
defense  buisness  should  review  on  an 
ongoing  basis  the  need  for  appropriate 
disclosure,  particularly  in  connection 
with  their  forthcoming  reports  or 
registration  statements  to  be  filed  with 
the  Commission.* 

These  considerations  equally  apply  to 
companies  that  are  subject  to  the 
inquiry  and  to  companies  that,  although 
not  targeted  in  the  investigation, 
otherwise  may  be  materially  affected  by 
the  investigation  as  a  result  of 
additional  expenditures  incurred  or 
policies  and  practices  altered  in 
connection  with  defense  contract 
procurement.  For  example,  disclosure  of 
a  change  in  practice  may  be  required 
where  a  company,  through  its 
consultants,  agents  or  otherwise,  has 
been  engaged  in  questionable  conduct 
and  thereafter  alters  its  policies  for 
obtaining  defense  contracts,  or  if  general 
industry  procedures  change  as  a  result 
of  issues  highlighted  by  the  inquiry. 

In  addition,  any  investment  company 
that  has  adopted  a  fundamental  policy 
to  concentrate  '  its  investments  in  an 
industry  dependent  upon  government 
defense  contracts  should  consider 
disclosing  in  its  prospectus  the 
potentially  adverse  impact  the 
government's  investigation  may  havr 
upon  the  investment  company's 
investment  in  the  companies  within  such 
industry. 

The  rules  regarding  filings  with  the 
Commission  impose  obligations  on 


'16V.S.C.77la].et$eq. 
<  IS  U.S.C  78(ai.  et  teg. 
*U\]S.C.tOt-\.etBeq. 

*  While  this  Release  highHghts  these  disclosure 
concerns  in  the  context  of  registration  statements 
and  reports  RIed  with  the  Commission,  registrants 
should  be  mindful  of  the  fact  that  similar  issues  may 
arise  in  connection  with  other  Tilinss.  particularly 
transactional  filings  such  as  proxy  and  information 
statements,  tender  offer  and  tssuar  tender  offer 
documents,  and  going  private  filings. 

*  See.  e«..  section  8(bKl).  16  U.8.C.  80a-8(b)(l).  of 
the  investment  Company  Act  and  Item  4(aHU)  of 
Form  N-IA.  17  CFR  274.11A. 


registrants  to  disclose  speciHed  material 
information  in  registration  statements 
filed  under  the  Securities  Act  initial 
registration  statements  filed  under  the 
Exchange  Act,"  and  annual  ^  and 
quarterly  *  reports  filed  under  the 
Exchange  Act.  Depending  upon  the 
provisions  of  the  particular  Form,  such 
requirements  relate  to  various  aspects  of 
the  registrant's  business,  legal 
proceedings,  management,  and  financial 
condition,  among  other  matters. 

The  requirement  regarding  a 
description  of  the  registrant's  business  ' 
includes  disclosure  pertaining  to  any 
material  portion  of  a  company's 
business  that  may  be  subject  to 
renegotiation  of  profits  or  termination  of 
contracts  or  subcontracts  at  the  election 
of  the  government.  •"  A  company's  or  its 
subsidiary's  dependence  on  government 
contracts  also  would  be  required  to  be 
disclosed  where  the  loss  of  such 
contracts  would  have  a  material  adverse 
efiect  upon  the  company. ' '  Likewise, 
companies,  at  a  minimum,  must  disclose 
ceratin  loss  contingencies  in  their 
required  financial  statements.** 

Disclosure  also  is  required  of  mateial 
pending  legal  proceedings  involving  a 
company  or  its  subsidiaries."  Legal 
proceedings  known  to  be  contemplated 
by  government  agencies  similariy  should 
be  disclosed  where  management 
reasonably  believes  that  such 
government  action  will  have  a  material 
e^ect  upon  the  company  and  its 
business.**  In  this  regard,  disclosure  of 
known  contemplated  government 
proceedings  may  be  required  where  the 
result  may  be  the  cancellation  of  a 
government  contract,  suspension  of 
payments  under  a  contract,  termination 
of  further  business  with  the  government, 
or  alteration  of  the  registrant's 
procedures  for  obtaining  government 
contracts. 

Legal  proceedings  involving  directors, 
nominees,  executive  officers,  promoters, 
and  control  persons  should  likewise  be 
disclosed  where  material  to  the  ability 


•  Form  10, 17  CFR  2M.210. 

'  Fonn  10-K.  17  CFR  249.310. 

•  Form  10-Q,  17  CFR  249.308(8). 

•  Regulation  S-K.  Item  101,  "Description  of 
Business,"  17  CFR  Z29.101. 

'»  Regulation  S-K,  Item  101(c)(lx).  17  CFR 
229.101(c)(ix). 

■ '  Regulation  S-K.  Item  101(c)(vii).  17  CFR 
229.101(c)(vli). 

'»  Regulation  S-X,  Article  5-02, 17  CFR  2ia5-02 
See  alto  Statement  of  Financial  Accounting 
Standards  No.  5,  Accounting  for  Contingencies 
(March  1975). 

'•  Regulation  S-K.  Hem  103,  "Legal  Proceedings." 
17  CFR  228.103 

>*ld. 


or  integrity  of  such  person.  * '  In  this 
regard,  disclosure  generally  is  required, 
for  example,  where  such  person  was 
convicted  in  a  criminal  proceeding;  a 
named  subject  of  a  pending  criminal 
proceeding;  subject  to  an  order, 
judgment  or  decree  enjoining  or  limiting 
such  person  from  engaging  in  specified 
activities;  or  found  to  have  violated  any 
federal  or  state  securities  law. 

The  potential  effects  of  the 
government's  inquiry  must  be  discussed 
in  the  Management's  Discussion  and 
Analysis  of  Financial  Condition  and 
Results  of  Operations  ("MD&A")  in  a 
company's  annual  and  quarterly  reports 
as  well  as  transactional  filings  if,  in  light 
of  the  associated  probabilities  and 
magnitudes,  the  effects  may  be 
material**  Such  a  discussion  should  be 
included  where  the  registrant 
reasonably  expects  that  the 
government's  inquiry  will  have  a 
material  adverse  effect  on  a  company's 
financial  condition,  liquidity,  capital 
resources,  net  sales,  revenues  or  income 
from  continuing  operations,  or  such 
inquiry  otherwise  would  cause  a 
material  change  in  the  relationship 
between  costs  and  revenues.  Disclosure 
also  should  be  provided  where,  in  light 
of  the  uncertainty  regarding  the 
government's  inquiry,  reported  financial 
information  would  not  necessarily  be 
indicative  of  the  company's  future 
operating  results  or  financial  condition. 

The  Commission's  rules  also  require 
disclosure  of  any  additional  material 
information,  beyond  information 
specifically  required  to  be  disclosed, 
that  is  necessary  to  make  the  required 
statements  not  misleading,  as  to  the 
business,  financial  results  and  condition, 
and  the  management  of  the  company.*^ 
In  this  regard,  consideration  should  be 
given  to  disclosing  the  effects  of  the 
government's  inquiry  where 
management  reasonably  beUeves  that 
existing  disclosure  may  be  materially 
deficient  because  of  the  investigation's 
potential  impact  upon  company 
expenditures,  earnings,  or  competitive 
position  within  the  industry.** 
Moreover,  if  a  company  has  a  policy  or 
approach  towards  defense  contract 
procurement  that  is  likely  to  be  affected 
as  a  result  of  the  inquiry,  it  may  be 
necessary  to  disclose  such  effects. 


■•  Regulation  S-K,  Item  401(f)  and  (g).  "Directors, 
Executive  OfRcers.  Promoters  and  Control  Persons," 
17  CFK  229.401(f)  and  (g). 

■•  Regulation  S-K.  Item  303, 17  CFR  229J0S. 

>*  See  Securities  Act  Rule  406. 17  CFR  23a40B: 
Exchange  Act  Rule  12b-2a  17  CFR  a4O.12b^20.  See 
also  Rule  14a-9, 17  CFR  240.14a-«. 

'•See  also  Regulation  S-K.  Item  lOl(cMx).  17  CFR 
229.101(c)(x),  which  requires  diadoenre  of  the 
competitive  conditions  witUn  a  coapuy's  Industry. 
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includiag#m  leaaltiBg  oMti,  in  tke 
dBKiiptiQaafftci 
MDliA,  or  finandal  1 
appgopiMii, 

AttenliaB  afeoiiduPGiedlo  the 
antifiraud  pfovifian  BHlcr  bo^  flie 
SecanlKt  Act  Mi  4ke  fiidmge  Act 
w4irh  4pply  not  «a^  toatetoDents  and 
amiMMw  made  in  filb^  wiik  ibe 
Commissioa  but  alio  te  tkau  nadc 
outside  CoraaiiBsiaafiiagB.** 
Arrnrriiagly.  statemeaU  atade 
concftming  comjiniet  aad  fheir 
manageineat  should  indude  wiffiricirf 
disdaaure  ao  as  ■ot  to  be  matanaliy 

ini«3gn>BrM 

Liat  of  SuHadto  in  17  CFR  Parts  231, 231. 
241,  t 


Reporting  and  recardkeeiw^ 
requiremenls.  SecuriGea. 

PARTS  211.  Bl.  241,  AND  271— 
[AMENBEDl 

Parts  £11. 2S1,  a«l.  avl  271  oTTifle  17. 
Ctvptar  H  al  «fae  Cbdto  af  iUaal 
Regulatiana.aTC  aasuiided  hg  mAiSatg  tins 
Release  Na  »-VM.  M-SSKl.  K-lBSfia. 
and  FS-a2  {Ai«BSt  1.  lOBQ  to  &c  £rts  of 
intriprrtiinr  ff  Iriaars 

fiyAeCSawBinian. 
Dated-  Aogust  1.  WM. 
laaaHiBa  C.  Kaix. 

Secretaiy. 

[FP  ninr  Wl  TTj-B  rilnri  n  H  OT  niffi  ain| 


DEPARTMEMT  OF  THE  niEASURT 
dMtoOMl 


ttCFR 

[TJXM'Mi 


113, 122.  and  t78 


Custemsi    _  

Concaming  AooM*  to  Cuitams 
Security  ATMS  at  Mrports 


of  the  Traamoy. 
AcnoieFHMlRwle 


Service,  Dejjui  lineirt 


:  TUadacnaient  aamuh  the 
CustoBasiiefubtioni  to  provule  Utat 
aospUvcrs  of  jMcaons  NQririm  access  to 
CustoaM  aeeuity  anas  at  abports 
would  be  Mquk«d  to  pa«t  a  bond  in 
which  they  spedfically  agree  that  both 
they  and  their  covered  employieeB  ivill 
rnnylf  nifTi  thi  ririgiilalMiii  mitikablc 
to  those  areas  and  to  pay  Mqmdated 
damages  for  Ae  failure  le  do  sa  The 
provisiiHis  were  jiroposed  uecsnse 


■imju  the  aii|Niit 


revealBdtiuB^lw  naiaTiaiiiiHiit 
vidaiiiM  niii|i[ii|iMiaiAaLdoniaf 
security  aaeas  bacauae  af  lack  of 
clearaaoe  lelacBed  latar  aritbout  havaqg 
obtaiaeri  daaraaca.  J'Mhec  statements 
made  hy  ^m^lojaa  ooHcarmng 
t'l'^^grmmd  rhrrirs  nf  fhair  rmrlnyrrs 
proveid  to  he  inaccurate.  Tlie  New 
regulatory  pcoviaions  pennit  ihe 
approved  idsntificstion  card,  strip,  or 
seal  to  be  removed  from  employees 
because  of  bondinBufRciency  and 
permit  nie  cHstiiel  nrector  to  wsive  nie 
bone  Ruiety  retjoiraDent  for  nie  period 
of  a  tempocary  idenflfication  card.  T^e 
document  abe  dhaAes  int  law 
asforoaawat  and  gwimmeBttJ  offiitels 
flut  an  enaopt  freai  flw  CoetoBis 
sac«ty  aiaa  idenCificatiea  application 
icqaireanatB  are  not  iimairrd  to  anbmit 
an  Aitpoit  Caatoaa  Seoaritgr  Area  Boad. 


EFFECmSi 


■.Smp^tmhetZ, 


Operattonal -ospedK 


56&-214a).B«Bd 
Entry  Rufings 


CONTACTS 
Cart, 
CoatralfaOB- 
WIMamloaoff. 


**  Sto«  SMarttM  ActSwiiaa  1F(H  it  USjC 
77q(a|.  and  EmtMigt  Ad  Swiioa  M(b).  IS  IL&C 


Badf^round 

hsteriai  i^gidatioaa,  pnUiabed  as  TJD. 
n  1 T  in  thn  rndwal  Bnaaif^  m 
February  a  19W  (U  at  4U1).  provided 
for  the  estaUiahflMBt  of  aa 
indeniificatioo  system  for  all  eoiipioyees 
whose  duties  requirad  aocess  to 
Customs  aeoirity  anas  at  asports 
handGi^  international  air  commerce. 
FederaL  and  unifomed  slate  and  local 
law  enforcement  personnel  were 
exempted.  These  regulations,  which  are 
now  set  forth  la  |  \22JU.  Ckatoms 
Regulations  tig  CPtL  122.1^  provided 
for  file  identincadioa  of  a  "Customs 
security  area".  1%^  also  required  that 
affected  employees  apply  for  a  Customs 
approved  identification  card,  or  a  strip 
or  seal  to  be  affixed  to  existing 
idenMcaten  cards  ance  an  auftorlEed 
official  of  the  ea^ibiyer  attested  that 
background  checks  of  einploymeflt 
history  of  the  affected  employees  had 
been  conducted  or  Ibat  oae  was  not 
required  because  the  «Bq)layee  bad 
been  hired  before  Noivenber  1,  IQM. 

After  aaalyws  of  pubik  comments 
received  in  response  to  the  pahhcation 
of  such  interim  regulations,  several   . 
changes  were  made.  These  included 
changing  the  employment 
coaaaMnceaient  date  from  which  a 
backgroond  investigation  wotdd  be 
required  of  an  affected  employee  to 
Novamber  1, 18B5.  so  that  it  would 
coincide  with  the  date  which  the  FAA 
utilized  in  administering  related 


reqairsauBts.  V^vdwr,  the  requirtment 
for  law  aaforoenent  yeiaonnel  to  apply 
for  an  «cenip(kxi  was  sikainated.  They 
need  only  feqaest  Ae  issuance  ef  an 
approved  laen^nuawia  oara  wrei  strip 
or  seal  affixed  tiiereta  Sostt  comments, 
indoding  tKiemf^  severe  penalties  for 
violations  of  flie  new  security 
requirements,  were  considered  but  not 
adopted.  A  fuial  nde,  incorporating  the 
adopted  changes,  vras  ptiblished  as  T.D. 
86—174  in  tne  Fodena  Regisler  of 
OepteflUjei  12, 1966  (51  PR  32448^. 

Customs  experience  subsequent 
thereto  has  revealed  that  there  were 
frequent  Tiolatians  of  the  security  area 
provisions.  We  have  noted  that  some 
people  ordered  out  of  the  security  area 
because  fiiey  did  not  have  clearance 
returned  later  wtSiout  having  obtained 
that  clearance.  Furdier.  statements 
made  by  employers  regarding 
background  checks  of  persons  requiring 
access  to  security  areas  have  proven  to 
be  inaccurate.  A  national  audit  of  fhe 
employee  files  of  approximately  1000 
persons  subject  to  these  provisions  has 
revealed  that  there  has  bieen  a  failure  1o 
verify  the  references  of  almost  50  per 
cent  of  new  eaiployees.  In  aome 
instances,  the  manageaienl  «f  ground 
service  cranpanies  and  oQieia  have 
shown  an  indifferenoe  to  diese  matters. 
We  conduded  that  there  was  no 
existing  effective  «»nffnrrj>iTiPiit 
mechanism  and  &al  an  appropriate 
bond  which  provided  for  liquidated 
damages  for  violations  was  necessary  in 
order  to  encoarage  complianoe.  We  also 
found  tiial  employers  were  not  timely 
adviaii^  CuBtoats  of  eoipioyees  wbo  ao 
longer  aeadad  accees  to  Custoau 
security  areas. 

To  GOfTsot  these  prableias,  a  proposed 
amendaaat  to  tbe  Costoats  tegulatioBs 
regarding  the  aiipert  security  area 
prograB  was  fMiblishBd  in  the  Feiieral 
Re^er  of  DaccBiber  2&  1087  [52  ¥R 
48833).  Under  those  ameacfanenta. 
employers  wouM  be  required  to 
periodically  file  a  summary  report  of 
these  employee  changes.  Employers 
would  also  be  required  to  advise  their 
employees  of  the  regtdation*  relative  to 
Customs  airport  security  aieas,  to 
require  that  their  employees  familiarize 
themselves  with  those  provisioiu  and 
insure  that  all  their  employees  oonply 
therewith.  The  failure  to  taajif  with 
the  regdations  woaU  be  conaidered  as 
default  of  the  concBtioaa  of  the 
employer's  bond  and  -wimM  aiake  the 
employer  liable  for  bqeahrled  damages. 

If  the  appUcanf  s  employer  has  on  Hie 
with  Customs  a  Customs  Form  301 
containing  the  bond  cooditions  set  forth 
in  ii  11X62. 113.68,  or  113.M,  Customs 
Regulations  (19  CRR113.«2. 118.63, 
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113.64)  relatfiig  lo  importers,  brokers, 
custodians  of  bonded  merchandise,  or 
international  camera,  the  appHcatioos 
for  an  approve  Identlfioatioii  card,  strip 
or  seal  would  not  need  to  be 
accompanied  by  any  new  bond.  If  there 
is  no  such  bond,  tbe  appUcatioa  would 
have  to  be  auppoited  by  an  Airport 
Custoois  Becurfty  mna  Bond,  as  set  forth 
in  new  Appendix  A  of  Part  113.  Ctistoms 
Regulations  (19  CFR  Part  113). 

The  document  clarifies  that  taw 
enforcement  and  governmental  officials 
that  are  exempt  from  the  identification 
application  requireraenls  need  not 
submit  an  Airport  Customs  Security 
Area  Bond. 

Analysis  of  Comments 

Twenty-one  conunents  were  received 
in  response  to  the  notice  published  in 
the  Federal  KagiBter  on  December  28, 
1967  (52  FR  48833).  proposing  this 
chan^.  A  synopsis  and  analysis  of  the 
comments  follows: 

1.  Thae  la  no  opportimity  to  contest 
claims  for  liquidated  damages  for 
default  under  the  terms  of  the  bond. 

Response — Administrative  review  is 
available  in  a  claim  for  liquidated 
damages  by  filing  a  petition  for  relief 
under  Subpart  A,  Part  172,  Customs 
Regulations  (19  CFR  Part  172), 

2.  What  is  meant  by  the  term  "such 
other  amount  as  may  be  authorized  by 
law  and  regulation"  in  paragraph  S  of 
the  Airport  Customs  Area  Bond. 

Response — If  a  law  or  regulation  sets 
forth  the  amount  of  liquidated  damages 
for  a  default,  It  would  prevail  over  the 
amount  stated  in  the  bond. 

3.  What  is  the  maximum  limit  of 
liability  of  the  surety  under  tbe  bond? 

Response — ^Tbe  face  amount  of  the 
bond  determines  die  Bwxknum  liability 
of  the  surety.  The  district  director  of 
Customs  determines  the  amount  of  tbe 
bond. 

4.  Which  bond  would  be  liable  when 
an  employee  is  the  agent  of  an  employer 
covered  by  the  Customs  Form  301  and 
the  employee  is  also  employed  by 
another  employer  covered  by  an  Airport 
Customs  Area  Bond? 

Response — The  district  director  of 
Customs  would  decide  the  question. 
Ordinarily,  the  bond  covering  the  party 
deemed  most  responsible  would  apply. 

5.  Would  Customs  make  demand  on 
the  surety  for  a  default  without  first 
seeking  payment  from  the  principal? 

Response — Section  172.1(a),  Customs 
Regulations  (19  CFR  172.1(a))  provides 
that  tbe  principal  on  a  bond  shall  be 
notified  in  writing  of  any  liability  for 
liquidated  damages  incurred  by  him  snd 
a  demand  made  for  payment.  It  also 
provides  that  the  surety  shall  be  advised 
at  the  same  time  as  the  principal  of  the 


liability  for  liquidated  damages  incurred 
by  the  principal. 

6.  Tbe  bond  is  contradictory  because 
the  first  sentence  requests  the  name  of 
the  principal  and  then  in  die  third 
paragraph,  the  bond  refers  to  the 
principal  as  "including  the  principal's 
employees,  agents,  and  contractors." 

Response — ^TTie  wording  of  the  third 
paragraph  of  the  bond  is  Intended  to 
make  it  clear  that  the  principal  is 
responsible  for  defaults  of  its 
employees,  agents,  and  contractors. 

7.  The  authority  under  19  U.S.C.  1623 
to  require  a  bond  not  specifically 
required  by  law  is  limited  to  the 
protection  of  the  revenue. 

Response — ^The  conclusion  is 
incorrect.  In  addition  to  the  protection  of 
the  revenue,  19  U.S.C.  1623  provides  the 
authority  to  require  a  bond  not 
specifically  required  by  "law  to  assure 
compliance  with  any  provision  of  law, 
regulation,  or  instruction  which  the 
Secretary  of  the  Treasury  or  the 
Customs  Service  may  be  authorized  to 
enforce."  The  law  is  broad  enough  to 
authorize  the  requkeineDt  of  an  Airport 
CustoBU  Security  Area  Bond  to  assure 
compliaaoe  with  the  CustoBis 
Regulations  covering  security  areas  at 
airports. 

8.  Several  oommenters  were 
concerned  with  the  economic  impact  of 
the  bonding  cost.  They  felt  that  only 
non-compliance  employers  should  be 
held  finandally  respofwftile  for  security 
violations  and  that  tbe  current  proposal 
of  $1000  in  fiquidated  damages  for  each 
default  was  unfustly  high.  1%ey  felt  diat 
strict  enforcement  of  correitf  security 
regulations  would  be  sufficient  and  that 
cwrent  efforts  to  matntafn  security  are 
either  inconsistent  or  lacking. 

Response — In  order  to  be  equitable 
and  in  line  with  normal  bonding 
procedures,  it  is  a  necessary 
requirement  for  all  employers  of  persons 
requiring  access  to  Customs  security 
areas  at  airports  to  post  a  bond.  Hiis 
guarantee  would  place  the  burden  of 
Qompliance  on  the  employer,  and 
provide  Customs  a  consistent 
enforcement  response  from  port  to  port. 

9.  Some  commenters  state  that  the 
definition  of  a  "security  area"  is  unclear 
and  that  there  are  difficulties  with  zone 
segregation.  They  are  concerned  about 
employees  who  have  "cross  over" 
functions  with  necessitate  movement 
from  one  zone  to  another  in  the 
performance  of  their  duties.  TTiey  note 
that  these  employees,  in  the 
performance  of  their  duties,  are 
frequently  stopped  and  questioned  when 
the  seal  designation  they  are  wearing 
does  not  correspond  to  the  zone  they 
wish  to  enter.  They  fdso  note  that  a 
similar  problem  exists  when,  due  to 


logistic  constraints,  there  are  employees 
who  work  domestic  ramp  areas  adjacent 
to  international  ramp  areas. 

Response — While  "cross-over" 
functions  do  present  an  operational  and 
recurring  problem  at  many  airports, 
there  is  no  specific  seal  identifier 
currently  available  to  permit  such 
employees  to  travel  unchallenged  from 
zone  to  zone  in  the  performance  of  their 
duties.  In  the  event  that  an  employee  in 
the  performance  of  his  duties  requires 
access  to  a  Customs  security  area  with  a 
seal  designation  for  a  Customs  security 
area  other  than  the  one  he  is  entering. 
the  employee  must  notify  Customs  of  the 
need  for  access  and  provisions  will  be 
made  fur  his  access.  When  there  is  a 
commingling  of  domestic  and 
international  operations,  the  security 
seal  requirement  still  remafau  for  those 
employees  involved  in  tntemational 
operations.  Customs  does  reserve  tbe 
right  to  challenge  any  individnal  in  a 
Customs  security  area. 

10.  Violations  should  be  specifically 
described,  the  type  and  number  of 
violations  that  would  produce  a  notice 
of  liquidated  damages  should  be 
clarified,  the  employer  should  be 
notified  before  a  liquidated  damages 
notice  is  issued  and  should  be  given  an 
opportunity  to  re^ood  to  the  notice. 

flespo/7se— Section  122.14(b),  Customs 
Regulations  (19  CFR  122.14)  (formeriy 
§  6.12a(b).  Customs  Regulations  (19  CFR 
6.12a(b)).  specifically  states  who  must 
display  an  approved  identification  card, 
strip,  or  seal,  issued  by  Customs  and 
when  it  must  be  displayed.  It  states  that 
such  Identification  must  be  in  the 
possession  of  dte  person  to  whom  it  is 
issued  while  in  the  Customs  security 
areas  as  provided  for  in  j  122.14(a), 
Customs  Regulations  (19  CFR  122.14(a)). 
The  failure  to  comply  with  these 
requirements  is  covered  by  the  bond 
condition/bond  provided  for  in 
§§  113.62, 113.63  and  113.64  and 
Appendix  A  of  Part  113.  Customs 
Regulations  (19  CFR  Part  113).  The 
procedures  for  issuance  of  a  notice  for 
liquidated  damages  and  the  filing  of  a 
petition  for  relief  therefrom  are 
contained  in  Part  172,  Customs 
Regulations  (19  CFR  Part  172).  Further, 
§  122.14{j),  Customs  Regulations  (19  CFR 
122.14{j))  provides  for  the  removal, 
revocation  or  suspension  of  an  approved 
identification  card,  strip,  or  seal  for 
reasons  specified  therein.  The 
procedures  for  doing  so  are  noted 
therein  as  are  the  appeal  procedures. 

Determination 

After  carefully  analyzing  the 
comments  received,  and  further 
consideration  of  the  matter,  it  has  been 


28230       Fedfal  Register  /  Vol.  53,  No.  149  /  Wednesday.  August  3.  1988  /  Rules  and  Regulations 


determined  to  adopt  the  changes  to  the 
requirements  concerning  Customs 
security  areas  at  airports.  Pursuant  to 
T.D.  68-12.  published  in  the  Federal 
Register  of  March  22. 1988  (53  FR  9285), 
a  new  Part  122,  Customs  Regulations  (19 
CFR  Part  122]  was  issued.  These 
regulations  set  forth  the  general 
Customs  requirements  applicable  to  all 
air  commerce  formerly  in  Part  6, 
Customs  Regulations  (19  CFR  Part  6). 
The  amendments  which  were  proposed 
to  be  made  to  Part  6,  Customs 
Regulations  and  8  e.l2a.  in  particular, 
are  hereby  being  made,  accordingly,  to 
S  122.14,  Customs  Regulations  (19  CFR 
122.14).  This  is  a  non-substantive 
change. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  it  is  certiHed  that  the  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  it  is  not  subject  to 
the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

The  collection  of  information  in  this 
final  regulation  has  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  numbers  1515-0153. 1515-0026 
and  1515-0144.  The  estimated  average 
burden  associated  with  the  collection  of 
information  in  this  fmal  rule  is  50 
minutes  per  respondent  or  recordkeeper 
(20  minutes.  15  minutes  and  15  minutes, 
respectively,  under  the  above  control 
numbers). 

Comments  concerning  the  accuracy  of 
the  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  U.S.  Customs  Service,  Paperwork 
Management  Branch,  Washington,  DC 
20229  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Attention  Desk  Officer  for 
U.S.  Customs  Service. 

Drafting  Information 

The  principal  author  of  the  document 
was  Arnold  L  Sarasky,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development. 


List  of  Subjects 

19  CFR  Part  113 

Air  carriers.  Customs  duties  and 
inspection.  Exports,  Freight,  Imports, 
Surety  bonds. 

19  CFR  Part  122 

Air  carriers.  Air  transportation, 
Aircraft,  Airports,  Cuba,  Freight. 

19  CFR  Part  178 

Reporting  and  recordkeeping 
requirements.  Paperwork  requirements. 
Collection  of  information. 

Amendments  to  the  Regulations 

Parts  113, 122  and  178,  Customs 
Regulations  (19  CFR  Parts  113, 122  and 
178],  are  amended  as  set  forth  below: 

PART  113— CUSTOMS  BONDS 

1.  The  authority  citation  for  Part  113 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1623  and  1624. 
Subpart  E  also  issued  under  19  U.S.C.  1484, 
1551. 1565. 

2.  Section  113.62  is  amended  by 
redesignating  paragraph  (i)  as  paragraph 
(j)  and  by  adding  a  new  paragraph  (i)  to 
read  as  follows: 


S  113.62    Basic  Importation 
conditions. 


(i)  Agreement  to  comply  with  Customs 
Regulations  applicable  to  Customs 
security  areas  at  airports.  If  access  to 
the  Customs  security  areas  at  airports  is 
desired,  the  principal  (including  its 
employees,  agents,  and  contractors) 
agrees  to  comply  with  the  Customs 
Regulations  in  this  chapter  applicable  to 
Customs  security  areas  at  airports.  If  the 
principal  defaults,  the  obligors  (principal 
and  surety,  joint  and  severally)  agree  to 
pay  hquidated  damages  of  $1000  for 
each  default  or  such  other  amount  as 
may  be  authorized  by  law  or  regulation. 

3.  The  first  sentence  of  S  113.62(j)(l), 
as  redesignated  is  amended  by 
remvoing"  (a)  or  (g)"  and  inserting,  in  its 
place,  "(a),  (g)  or  (i)". 

4.  Section  113.  63  is  amended  by 
redesignating  paragraphs  (f)  and  (g)  as 
paragraphs  (g)  and  (h),  respectively,  and 
by  adding  a  new  paragraph  (f)  to  read  as 
follows: 

S  113-63    Basic  custodiai  iKMid  conditions. 

•        *        •        *        • 

(0  Agreement  to  comply  with  Customs 
Regulations  applicable  to  Customs 
security  areas  at  airports.  If  access  to 
Customs  security  areas  at  airports  is 
desired,  the  principal  (including  its 
employee,  agents,  and  contractors) 
agrees  to  comply  with  the  Customs 
Regulations  applicable  to  Customs 


security  areas  at  airports.  If  the 
principal  defaults,  the  obligors  (principal 
and  surety,  jointly  and  severally)  agree 
to  pay  hquidated  damages  of  $1000  for 
each  default  or  such  other  amount  as 
may  be  authorized  by  law  or  regulation. 

5.  Section  113.64  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 


S113-M    International 
conditions. 


(d)  Agreement  to  comply  with 
Customs  Regulations  applicable  to 
Customs  security  areas  at  airports.  If 
access  to  Customs  security  areas  at 
airports  is  desired,  the  principal 
(including  its  employees,  agents,  and 
contractors)  agrees  to  comply  with  the 
Customs  Regulations  applicable  to 
Customs  security  areas  at  airports.  If  the 
principal  defaults,  the  obligors  (principal 
and  surety,  jointly  and  severally)  agree 
to  pay  liquidated  damages  of  $1000  for 
each  default  or  such  other  amount  as 
may  be  authorized  by  law  or  regulation. 

6.  Part  113  is  further  amended  by 
adding,  as  Appendix  A,  the  bond  format 
hereafter  noted  for  the  Airport  Customs 
Security  Area  Bond  prescribed  in 
S  122.14  of  this  chapter. 

Appendix  A — Airport  Customs  Security 
Area  Bond 

AIRPORT  CUSTOMS  SECURITY  AREA 
BOND 

(name  of  principal]  of 


and . 


(name  of  surety)  of . 


are  held 


and  finnly  bound  unto  the  United  States  of 

America  in  the  sum  of 

dollars  ($ ),  for  the  payment  of  which 

we  bind  ourselves,  our  heirs,  executors, 
administrators,  successors,  and  assigns, 
jointly  and  severally,  firmly  by  these 
presents. 

Witness  our  hands  and  seals  this day 

of ,  19 

Whereas,  the  principal  (including  the 
principal's  employees,  agents,  and 
contractors)  desires  access  to  Customs 
airport  security  areas  located  at 

Airport  during  the  period  of 

one  year  beginning  on  the day  of 

,  19 ,  and  ending  on  the day  of 

,  19         both  dates  inclusive: 


Now,  therefore,  the  condition  of  this 
obligation  is  such  that — 

The  principal  agrees  to  comply  with  the 
Customs  Regulations  applicable  to  Customs 
security  areas  at  airports. 

If  the  principal  defaults  on  the  condition  of 
this  obligation,  the  principal  and  surety 
jointly  and  severally,  agree  to  pay  liquidated 
damages  of  SlOOO  for  each  default  or  such 
otho'  amount  as  may  be  authorized  by  law  or 
regulation. 

Signed,  sealed,  and  delivered  in  the 
presence  of  — 
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Name 


Address 


Name 


Address 


F>rincipal  (Seal) 


Name 


Address 


Name 


Address 


Name 


Address 


Principal  (Seal] 

PART  122— AIR  COINMERCE 
REGULATIONS 

1.  The  authority  citation  ior  Part  122 
continues  to  read  as  follows: 

AmOmatf.  s  U.S.C  aoL  10  U.S.C.  m.  1433. 

1436, 14SI.  ISea  ISM.  1624. 1644.  49  VS.C. 
App.1500. 

2.  Section  122.14  is  amended  by 
redesignating  paragraph  (b]  as  (b)(1)  and 
adding  a  new  paragraph  (b)(2),  by 
revising  paragraph  (c),  by  adding  a 
sentence  at  the  end  of  paragraph  (d),  by 
redesignating  paragrai^  (jKlM^i)  as 
paragraph  ())(l)(vii),  by  adding  a  new 
paragraph  (j)(l)(vi),  by  revising 
redesignated  paragraph  {j){l)(vii).  and  by 
adding  a  sentence  at  the  end  of  the 
introductory  text  of  paragraph  (k),  to 
read  as  follows: 


9 122.14 
areas. 


to  Customs  aacurlty 


(bXD  •  *  * 

(b)(2)  Employers  operating  m  Custonis 
airport  security  areas  shall  advise  all 
their  employees  of  the  provisions  of  the 
Customs  regulations  relative  to  those 
areas,  require  that  their  employees 
familiarize  themselves  with  those 
provisions  and  insure  that  all  their 
employees  comply  therewith.  The  failure 
to  comply  with  these  regulations  shall 
be  considered  as  a  default  of  the 
conditions  of  the  employers  bond,  as 
hereafter  specified,  and  shall  make  the 
employer  liable  for  Uquidated  damages 
as  specified  in  its  bond. 

(c)  An  application  for  an  approved 
identification  card,  strip  or  seal,  as 
required  by  this  section,  shall  be  filed  by 
the  applicant  with  the  district  director 
on  Customs  Form  3078  and  shall  be 
supported  by  the  bond  of  the  applicant's 


employer  or  principal  on  Customs  Form 
301  containing  the  bond  conditions  set 
forth  in  iS  113.62. 113.63.  or  11X64  of  this 
chapter,  r^ating  to  importers  or  brokers, 
custodians  of  bonded  merchandise,  or 
international  carriers.  If  the  applicant's 
employer  is  not  the  principal  on  a 
Customs  bond  on  Customs  Form  301  for 
one  or  more  of  the  activities  stated 
above,  the  application  shall  be 
supported  by  an  Airport  Customs 
Security  Area  Bond,  as  set  forth  in 
Appendix  A  of  Part  113  of  this  chapter. 
The  application  requirement  applies  to 
all  employees,  regardless  of  the  length  of 
their  employment.  For  employees  hired 
on  or  after  November  1. 1985,  an 
authorized  ofTicial  of  the  employer  shall 
attest  in  writing  that  a  background 
check  has  been  conducted  on  the 
applicant,  to  the  extent  allowable  by 
law.  The  background  check  shall 
include,  at  a  minimum,  references  and 
employment  history,  to  the  extent 
necessary  to  verify  representations 
made  by  the  applicant  relating  to 
employment  in  the  preceding  5  years. 
For  an  employee  hired  before  November 
1, 1985.  the  authorized  official  of  the 
employer  need  only  attest  to  the  fact 
that  the  employee  was  hired  before  that 
date.  The  authorized  official  of  the 
employer  shall  attest  that  to  the  best  of 
his  knowledge,  the  applicant  meets  the 
conditions  necessary  to  perform 
functions  associated  witii  employment 
in  the  Customs  security  area.  The 
fingerprints  of  the  applicant  may  be 
required  on  fingerprint  card  form  FD-258 
at  the  time  of  the  filing  of  the 
application.  Proof  of  citizenship  or 
authorized  residency,  and  a  photograph 
may  also  be  required.  In  addition,  the 
application  may  be  investigated  by 
Customs  and  a  report  prepared 
concerning  the  character  of  the 
applicant.  Records  of  background 
investigations  conducted  by  employers 
must  be  retained  and  made  available 
upon  request  by  the  district  director  for 
a  period  of  1  year  following  cessation  of 
employment  by  affected  employees. 

(d)  *  *   *  An  Airport  Customs  Security 
Area  Bond  is  not  required. 
*        «        •        *        • 

(j)(l)  *  •  * 

(vi)  The  bond  required  by  paragraph 
(c)  of  this  section  determined  to  be 
insufficieut  in  amount  or  lacking 
sufficient  sureties,  and  a  satisfactory 
new  bond  with  good  and  sufficient 
sureties  is  not  furnished  within  a 
reasonable  time. 

(vii)  The  employee  no  longer  requires 
access  to  the  Customs  security  area  for 
an  extended  period  of  time  at  the  airport 


of  issuance  because  of  a  change  in 
duties,  termination  of  employment,  or 
other  reason.  In  this  instance  the 
employer  shall  notify  the  district 
director  in  writing,  at  the  time  of  such 
change,  and  shall  return  the  strip  or  seal 
to  Customs.  The  notification  shall 
include  information  regarding  the 
disposition  of  the  approved 
identification  card  of  the  employee  who 
no  longer  requires  access.  A  summary  of 
such  information  shall  be  Bled  quarterly 
or  at  such  shorter  interval  established 
by  the  district  director.  If  the  employee 
returns  to  duties  in  the  Customs  security 
area  at  the  airport  for  the  same 
employer  within  1  year,  a  Customs  Form 
3078,  as  required  in  paragraph  (d)  of  this 
section,  need  not  be  submitted. 
*        •        *        *        • 

(k)  *  *  *  Surety  on  the  bond  required 
by  paragraph  (c)  of  this  section  may  be 
waived  in  the  discretion  of  the  district 
director,  but  only  for  the  period  of  the 
temporary  identification  card  and 
authorized  renewals  of  the  temporary 
identification  card. 


PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authority:  5  U&C  301. 19  U3.C  1624.  44 
U.S.C  3901  etweq. 

2.  Section  178.2  is  amended  by 
deleting  the  reference  to  $  6.12a  and 
inserting,  in  its  place,  the  following  in 
the  appropriate  numerical  sequence 
according  to  the  section  number  under 
the  columns  indicated: 

§178.2    Listing  of  OMB  control  numbers. 


19CFR 
sectiofi 


Oesoiipion 


OMB 
control  No. 


12214 


Custom*   security   areas   m 
international  avports _.-.  1515-0153 


William  von  Raab, 

Commissioner  of  Customs. 
Approved:  luly  13, 1986. 

Salvatoie  R.  Maitoche. 

Acting  Assistant  Secretary  <rf  the  Treasury. 
[FR  Doc  86-17439  Filed  8-2-88:  ft45  am] 
BILUMOCOOE' 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1308 

Schedules  of  Controlled  Substances; 
Temporary  Placement  of  N,N- 
Dlmetttyiamphetamlne  Into  Schedule  I 

agency:  Drug  Enforcement 
Administration,  Justice. 
action:  Final  rule. 

summary:  This  final  rule  is  issued  by 
the  Administrator  of  the  Dnig 
Enforcement  Administration  (DEA)  in 
order  to  temporarily  place  N,N- 
dimethylamphetamine  into  Schedule  I  of 
the  Controlled  Substances  Act  (CSA) 
pursuant  to  the  emergency  scheduling 
provisions  of  the  CSA.  This  action  is 
based  on  a  finding  by  the  DEA 
Administrator  that  the  scheduling  of 
N,N-dimethylaraphetamine,  at  least  on  a 
temporary  basis,  is  necessary  to  avoid 
an  imminent  hazard  to  the  public  safety. 
As  a  result  of  this  rule,  the  regulatory 
controls  and  criminal  sanctions  imposed 
on  Schedule  I  substances  under  the  CSA 
will  be  appUcable  to  the  manufacture, 
distribution  and  possession  of  N,N- 
dimethylamphetamine. 
EFFEcnvE  date:  August  3, 1988. 

FOfI  FURTHEII  INFORMATION  CONTACT: 

Howard  McClain,  Jr.,  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration.  Washington,  DC  20537, 
Telephone:  (202)  633-1366. 
SUPPLEMENTARY  INFORMATION:  The 
Comprehensive  Crime  Control  Act  of 
1984  amended  section  201  of  the  CSA  (21 
U.S.C.  811)  to  give  the  Attorney  General 
the  authority  to  temporarily  place  a 
substance  into  Schedule  I  of  the  CSA  if 
he  Hnds  that  such  action  is  necessary  to 
avoid  an  imminent  hazard  to  the  public 
safety.  The  Attorney  General  has 
delegated  the  authority  under  21  U.S.C. 
811  to  the  Administrator  of  the  Drug 
Enforcement  Administration  (28  CFR 
0.100).  A  substance  may  be  temporarily 
scheduled  pursuant  to  the  emergency 
scheduling  provisions  of  the  CSA  if  that 
substance  is  not  Usted  in  any  other 
schedule  under  section  202  of  the  CSA 
(21  U.S.C.  812)  or  if  there  is  no  approval 
or  exemption  in  effect  under  21  U.S.C. 
355  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  for  the  substance. 

A  notice  of  intent  to  temporarily  place 
N,N-dimethylamphetamine  into 
Schedule  I  of  the  CSA  was  published  in 
the  Federal  Register  on  Wednesday, 
June  8. 1988  (53  FR  21492).  The 
Administrator  transmitted  notice  of  his 
intention  to  temporarily  place  N,N- 
dimethylamphetamine  into  Schedule  I  of 
the  CSA  to  the  Assistant  Secretary  for 


Health  of  the  Department  of  Health  and 
Human  Services.  In  response  to  this 
notification,  the  Food  and  Dnig 
Administration,  by  letter,  has  advised 
DEA  that  there  are  no  exemptions  or 
approvals  in  effect  under  21  U.S.C  355 
of  the  Federal  Food,  Drug  and  Cosmetic 
Act  for  N,N-dimethylamphetamine.  The 
letter  further  stated  that  the  Department 
of  Health  and  Human  Services  has  no 
objections  to  DEA's  intention  to 
temporarily  place  N,N- 
dimethylamphetamine  into  Schedule  I  of 
the  CSA.  No  other  comments  were 
received  regarding  this  matter. 

N,N-dimethylamphetamine,  or 
N,N,alpha- 

trimethylbenzeneethaneamine,  belongs 
to  the  chemical  class  of  compounds 
known  as  phenylisopropylamines. 
Amphetamine  and  methamphetamine 
also  belong  to  this  class.  N,N- 
dimethylamphetamine  is  very  similar  in 
molecular  structure  to  amphetamine  and 
methamphetamine  and  produces  central 
nervous  system  stimulant  effects  in 
common  with  them  in  animals.  N,N- 
dimethylamphetamine  has  been 
produced  in  clandestine  laboratories 
and  has  been  identiHed  in  drug  evidence 
submissions  to  forensic  laboratories  in 
several  states. 

In  accordance  with  21  U.S.C.  811(h)(3). 
the  Administrator  has  considered  the 
following  fcijtors  regarding  N.N- 
dimethylamphetamine:  (1)  Its  history 
and  cvurent  pattern  of  abuse;  (2)  the 
scope,  duration  and  signiHcance  of 
abuse;  and  (3)  what,  if  any,  risk  there  is 
to  the  public  health. 

Based  on  N,N-dimethylamphetamine's 
structural  similarity  to  amphetamine 
and  methamphetamine,  its 
amphetamine-like  central  nervous 
system  stimulant  properties  in  animals, 
its  clandestine  production,  distribution 
and  abuse,  the  DEA  Administrator, 
pursuant  to  21  U.S.C.  811(h)  of  Uie  CSA 
and  28  CFR  0.100,  finds  that  scheduling 
N,N-dimethylamphetamine  in  Schedule  I 
of  the  CSA,  on  a  temporary  basis,  is 
necessary  to  avoid  an  imminent  hazard 
to  the  public  safety. 

The  following  regulations  are  in  effect 
on  August  3, 1988  regarding  N,N- 
dimethylamphetamine  except  for 
individuals  registered  with  DEA  in 
accordance  with  Part  1301  or  Part  1311 
of  Title  21  of  the  Code  of  Federal 
Regulations  and  who  currently  possess 
N.N-dimethylamphetamine  may 
continue  to  do  so  pending  DEA's  receipt 
of  an  amended  registration  no  later  than 
September  2, 1988: 

1.  Registration.  Any  person  who 
manufactiu^s,  distributes,  engages  in 
research,  imports  or  exports  N,N- 
dimethylamphetamine  or  who  proposes 
to  engage  in  the  manufacture. 


distribution,  importation  or  exportation 
of  N,N-dimethylamphetamine  or  conduct 
research  with  N.N- 
dimethylamphetamine  must  be 
registered  to  conduct  such  activities  in 
accordance  with  Parts  1301  and  1311  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

2.  Security.  N.N- 
dimethylamphetamine  must  be 
manufactured,  distributed  and  stored  in 
accordance  with  8S  1301.71-1301.76  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

3.  Labeling  and  Packaging.  All  labels 
and  labeling  for  commercial  containers 
of  N,N-dimethylamphetamine  must 
comply  with  the  requirements  of 

5  §1302.03-1302.07  and  1302.08  of  Title  21 
of  the  Code  of  Federal  Regulations. 

4.  Quotas.  All  persons  required  to 
obtain  quotas  for  N,N- 
dimethylamphetamine  must  submit 
applications  pursuant  to  S§  1302.12  and 
1303.22  of  Title  21  of  the  Code  of  Federal 
Regulations. 

5.  Inventory.  Registrants  in  possession 
of  N.N-dimethylamphetamine  are 
required  to  take  inventories  of  all  stocks 
of  this  substance  on  hand  pursuant  to 
S9  1304.11-1304.19  of  Title  21  of  the 
Code  of  Federal  Regulations. 

6.  Records.  All  registrants  required  to 
keep  records  pursuant  to  §9  1304.21- 
1304.27  of  Tide  21  of  die  Code  of  Federal 
Regulations  must  do  so  regarding  N.N- 
dimethylamphetamine. 

7.  Reports.  All  registrants  engaged  in 
the  manufacture,  packaging,  labeling  or 
distribution  of  N.N- 
dimethylamphetamine  are  required  to 
submit  reports  in  accordance  with 

S9  1304.35-1304.37  of  Tide  21  of  die 
Code  of  Federal  Regulations. 

8.  Order  Forms.  Each  distribution  of 
N,N-dimethylamphetamine  requires  the 
use  of  an  order  form  pursuant  to 

S  §  1305.01-1305.16  of  Tide  21  of  die 
Code  of  Federal  Regulations. 

9.  Importation  and  Exportation.  All 
importation  and  exportation  of  N,N- 
dimethylamphetamine  must  be  in 
compliance  with  Part  1312  of  Title  21  of 
the  Code  of  Federal  Regulations. 

10.  Criminal  Liability.  Any  activity 
with  N.N-dimethylamphetamine  not 
authorized  by  or  in  violation  of  the  CSA 
or  the  Controlled  Substances  Import  and 
Export  Act  occurring  on  or  after  August 
3, 1988  is  unlawful. 

Pursuant  to  5  U.S.C.  605(b),  die 
Administrator  certifies  that  the 
temporary  placement  of  N.N- 
dimethylamphetamine  into  Schedule  I  of 
the  CSA,  as  ordered  herein,  will  not 
have  a  significant  impact  upon  small 
businesses  or  other  entities  whose 
interests  must  be  considered  under  the 
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Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  This  action  involves  the  temporary 
control  of  a  substance  with  no  currently 
approved  medical  use  or  manufacture  in 
the  United  States. 

It  has  been  determined  that  the 
temporary  placement  of  N.N- 
dimethylamphefamine  into  Schedule  I  of 
the  CSA  under  the  emergency 
scheduling  provisions  is  a  statutory 
exception  to  the  requirements  of 
Executive  Order  12291  (46  FR  13193). 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure,  Drug  traffic  control, 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(h)  of 
the  CSA  (21  U.S.C.  811(h)),  and 
delegated  to  the  Administrator  of  DEA 
by  Department  of  justice  regulations  (28 
CFR  0.100),  the  Administrator  hereby 
amends  21  CFR  Part  1308  as  follows: 

PART  1308— SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
Part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811.  812.  871(b). 

2.  Paragraph  (g)(6)  is  added  to 
§  1308.11  to  read  as  follows: 

§1308.11    Schedule  I. 

***** 

(8)  *   *  * 

(6)  N,N-dimethylamphelamine  (Some 
other  names:  N.N.alpha-trimethyl- 
bcnzeneethaneamine;  N.N.alpha-tri- 
methylphenethylamine),  its  salts,  op- 
tical isomers,  and  salts  of  optical 
isomers 1480 


Dated:  July  22. 1988. 
John  C.  Lawn, 

Administrator,  Drug  Enforcement 

Administration. 

|FR  Doc.  88-17413  Filed  8-2-88;  8:45  am| 

BILLING  COOE  4410-0»-M 

Parole  Commission 
28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners 

agency:  United  States  Parole 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Parole  Commission  is 
amending  its  interpretive  regulation 
found  at  28  CFR  2.64  to  explain  the 
Commission's  interpretation  of  section 
235(b)(3)  of  the  Sentencing  Reform  Act 


of  1984  in  light  of  the  amendments  to 
that  section  made  by  the  Sentencing  Act 
of  1987  at  section  2(b)(2),  Pub.  L.  lOQ- 
182.  The  amendment  to  section  235(b)(3) 
removes  the  requirement  that  the  Parole 
Commission  issue  decisions  within  the 
guidelines  for  those  prisoners  who 
remain  within  the  Commission's 
jurisdiction  «fter  October  31,  1992  and 
authorize  the  Commission  to  make 
decisions  within  and  outside  of  the 
paroling  guidelines  pursuant  to  the 
established  paroling  policy  contained  at 
18  U.S.C.  4206  (1976).  The  amended 
interpretive  regulation  is  intended  to 
reflect  these  changes  to  section 
235(b)(3).  Specifically,  the  Commission 
interprets  the  release  provisions  of 
section  235(b)(3)  (as  amended  by  the 
Sentencing  Act  of  1987)  as  (a)  applying 
to  persons  who  will  be  incarcerated  on 
October  31, 1992  (the  day  before  the  fifth 
anniversary  of  the  effective  date  of  the 
sentencing  Reform  Act  of  1984);  (b)  not 
requiring  release  dates  to  be  set  any 
earlier  than  three  months  before 
October  31, 1992;  and  (c)  not  allowing 
the  Commission  to  set  a  release  date 
which  would  conflict  with  the  parole 
eligibility  or  ineligibility  provisions  of  a 
prisoner's  sentence;  (d)  no  longer 
requiring  the  Parole  Commission  to 
make  decisions  within  the  applicable 
parole  guideline  range  or  those  persons 
who  will  still  be  incarcerated  after 
October  31, 1992  and  specifically 
authorizing  the  Commission  to  make 
decisions  outside  of  its  guideline  ranges 
where  appropriate  as  it  has  done  in  the 
past. 

EFFECTIVE  DATE:  August  3. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Preston,  Attorney,  United 
States  Parole  Commission,  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland  20815,  telephone  (301)  492- 
5959. 

SUPPLEMENTARY  INFORMATION:  Section 
235(b)(3)  of  the  Sentencing  Reform  Act, 
as  amended  by  the  Sentencing  Act  of 
1987  reads  as  follows. 

The  United  States  Parole  Commission  shall 
set  a  release  dale,  for  an  individual  who  will 
be  in  its  jurisdiction  on  the  day  before  the 
expiration  of  five  years  after  the  effective 
date  of  this  Act  pursuant  to  Section  4206  of 
Title  18  United  States  Code.  A  release  date 
set  pursuant  to  this  paragraph  shall  be  set 
early  enough  to  permit  consideration  of  an 
appeal  of  the  release  date,  in  accordance 
with  the  Parole  Commission's  procedures, 
before  the  expiration  of  five  years  following 
the  effective  date  of  this  Act. 

The  amendments  to  section  235(b)(3) 
were  intended  to  clear  up  any  confusion 
as  to  the  appropriate  procedures  for  the 
Parole  Commission's  actions  pending  its 
scheduled  dissolution  on  October  31, 


1992.  The  amendment  makes  clear  the 
proposition  that  the  Parole  Commission 
is  to  make  parole  release  decisions  for 
those  persons  who  committed  their 
offenses  prior  to  November  1, 1987  and 
are  still  in  custody  pursuant  to  the  same 
policies  and  procedures  that  it  had 
employed  in  the  past. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedures.  Probation  and  parole. 
Prisoners. 

28  CFR  Part  2  is  amended  as  follows: 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

2.  28  CFR  2.64  is  revised  to  read  as 
follows: 

§  2.64    Sentencing  Reform  Act 

(a)  It  is  the  Commission's 
interpretation  of  section  235(b)(3)  of  the 
Sentencing  Reform  Act  of  1984  (Chapter 
II  of  the  Comprehensive  Crime  Control 
Act  of  1984),  as  amended  by  the 
Sentencing  Act  of  1987.  that  persons 
who  will  be  incarcerated  at  the 
expiration  of  five  years  after  the 
effective  date  of  the  Sentencing  Reform 
Act,  and  whose  sentences  provide  for 
parole  eligibility  shall,  before  the 
expiration  of  that  five-year  period,  be 
given  release  dates  by  the  Commission 
pursuant  to  18  U.S.C.  4206.  Thus,  the 
Commission  may  continue  to  make 
decisions  outside  of  its  guideline  ranges 
where  appropriate. 

(b)  The  release  dates  required  by 
section  235(b)(3)  need  not  be  set  any 
earlier  than  the  time  required  to  allow 
an  administrative  appeal  within  the  five- 
year  period;  i.e.,  three  to  six  months 
before  the  end  of  that  period. 

(c)  Section  235(b)(3)  does  not  apply  to 
persons  who  will  be  on  parole  or 
mandatory  release  supervision  at  the 
expiration  of  the  five-year  period. 

(d)  Section  235(b)(3)  does  not  change 
the  parole  eligibility  date  established  by 
a  prisoner's  sentence  and  does  not 
confer  parole  eligibility  on  prisoners 
whose  sentences  do  not  provide  any 
eligibility  for  parole. 

Date:  April  25,  1988. 

Benjamin  F.  Beer. 

Chairman.  United  Stales  Parole  Commission. 
|FR  Doc.  88-17450  Filed  8-2-88:  8:45  am) 
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GENERAL  SERVICES 
AMmilSTRATION 

41  CFR  Part  101-26 
[FPMR  Twnp.  Rag.  E-Ml 

Ordering  of  Mams  From  GSA  Supply 
Catalog 

AQENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Temporary  regulation. 

SUMMAfRV:  This  regulation  revises  the 
policy  on  ordering  GSA  Supply  Catalog 
items  and  provides  specific  dollar 
thresholds  which  agencies  are  required 
to  follow  when  placing  orders  with  GSA. 
The  policy  change  is  necessary  to  be 
responsive  to  recent  changes  to  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  which 
placed  the  Federal  Supply  Service  under 
industrial  funding.  The  regulation  will 
result  in  a  more  cost-effective  Federal 
supply  system. 

EFFECmfE  date:  August  1, 1988. 
FOR  RMTWII  IWrOWMAHOW  CONTACT. 
For  general  questions:  Mt.  Rob«1  A. 
Renner,  Regulations  and  Policy  £Nvision 
(703-557-1256). 

For  specific  poUcy  questions:  Mr. 
William  B.  Foote.  Office  of  Policy  and 
Agency  Liaison  (703-557-7970). 

SUPPLEMENTARY  INFORMATION:  GSA  has 

determined  that  this  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981.  because  it  is 
not  likely  to  resist  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of,  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-28 

Government  property  management. 
(Sec.  205(c)  63  Stat.  390;  40  U.S.C.  486  (c)) 

In  41  CFR  Chapter  101.  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  E  to 
read  as  follows: 
July  14, 1988. 

Federal  Property  Management  Regulationa. 
Temporary  Regulstioa  E-80 

To:  Heads  of  Federal  agencies. 

Subject-  Ordering  items  from  the  GSA 
Supply  Catalog. 

1.  Purpose.  This  regulation  revises  the 
policy  on  ordering  items  from  the  Geaeral 


ServiGM  AdmiBistratieB  (GSA)  to  aralonn 
with  reoeat  chawgw  to  the  Fediera)  Property 
and  Adbtiaistrativa  Sarvicaa  Act  of  IMS,  as 
amended,  which  place  the  Federal  Supply 
Servioa  under  iwhistrial  Rmding. 

2.  Effective  data.  This  reguiation  is 
effective  on  Angust  1, 1988. 

3.  Expiration  date.  This  regulation  expires 
July  31, 1989  unless  sooner  superseded  or 
incorporated  into  the  permanent  regulations 
of  GSA. 

4.  Applicability.  This  regulatioo  applies  to 
all  execntive  agencies. 

5.  Background.  Ovw  the  course  of  a 
numl>er  of  years,  the  GSA.  Federal  Supply 
Service  (FSS).  has  developed  an  extensive 
and  viable  system  for  supplying  goods  and 
services  to  Federal  agencies.  While  the 
system  has  functioned  well,  it  has  been 
largely  dependent  upon  sppropriations  from 
Congress  for  its  flnancing.  Recent  changes  to 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  were 
enacted  to  reduce  the  dependency  on 
appropriations  and  replace  it  with  a  method 
for  achievmg  full  cost  recovery  through 
appropriate  pricing  of  items.  This  method  is 
known  as  "industrial  funding."  Under 
industrial  hinding,  agencies  will  be  permitted 
greater  latitude  to  purchase  goods  or  services 
from  the  sources  that  are  lowest  tn  price.  The 
program  in  effect  links  the  viability  of  the 
FSS  supply  program  more  directly  to  its 
success  in  responding  to  the  changing 
demands  of  its  customer  agencies. 

6.  Generai policy,  a.  All  executive  agencies 
witliin  the  United  States  (including  Hawaii 
and  Alaska],  in  order  to  maximize  the  use  of 
the  Government's  centralized  supply  system, 
shall  requisition  from  GSA  all  needed  items 
available  from  the  GSA  Supply  Catalog  in 
accordance  with  the  following: 

(1)  When  the  requirement  is  for  Standard 
and  Optional  forms,  an  item  produced  by  the 
Federal  Prison  Industries,  In&.  or  an  item 
hsted  in  the  procurement  list  published  by  the 
Committee  for  Purchase  from  the  Blind  and 
Other  Severely  Handicapped,  the  dollar 
thresholds  designated  below  are  not 
applicable  and  acquisition  of  such  items  shall 
continue  to  be  as  set  forth  in  the  applicable 
sections  of  the  Federal  Acquisition 
Regulation  and  tlie  Federal  Property 
Management  Regulations. 

(2]  When  the  total  value  of  the  line  item 
requirement  is  less  than  $100,  procurement 
from  other  sources  is  authorized. 

(3)  When  the  total  value  of  the  line  item 
requirement  is  $100  or  more,  but  less  than 
$1,000,  procurement  from  other  sources  is 
authorized:  Provided,  that  a  written 
justification  shall  be  prepared  and  placed  in 
the  purchase  file  stating  that  such  action  is 
judged  to  be  in  the  best  interest  of  the 
Government  in  terms  of  the  combination  of 
quality,  timeliness,  and  cost  that  l>est  meets 
the  requirement.  Cost  comparisons  shall 
include  the  agency  administrative  costs  to 
effect  a  local  purchase. 

(4)  When  the  total  value  of  the  line  item 
requirement  is  $1,000  or  more,  but  less  than 
$5,000,  procurement  from  other  sources  is 
authorized:  Provided,  that  a  written 
Justification  shall  be  prepared  as  required  by 
paragraph  Sa(3).  atxwe,  signed  by  a  senior 


pracaremeiit  offidal  of  the  requiring  agency, 
and  placed  in  (be  parchase  file. 

(5)  Par  total  line  itoai  lequiramants  at 
$5,000  and  over,  agencies  shall  submit  such 
requests  to  GSA  unless  a  waiver  has  been 
approved  by  GSA  Requests  for  waivers  shall 
be  submitted  in  accordance  with  paragraph  7 
for  consideration  to  the  Commissioner. 
Federal  Supply  Service  (F)>  General  Services 
Administration,  Washington,  DC  20406,  prior 
to  initiating  purchase  action. 

Note.  When  an  urgent  requirement  exists, 
requisitioners  should  consult  the  Federal 
Acquisition  Regulation.  S  6.302-2  (48  CFR 
6.302-2]  because  a  waiver  is  not  required 
under  the  drcumstances  provided  for  therein. 

b.  Agencies  shall  not  divide  requisitions  to 
avoid  higher  threshold  documentation 
requirements. 

c  GSA  will  process  all  requisitions  for 
items  listed  in  the  GSA  Supply  Catalog, 
regardless  of  total  line  item  value,  from 
activities  electing  to  purchase  from  GSA. 

7.  Requests  for  waivers.  When  the 
provisions  of  paragraph  6a(5),  al>ove,  apply 
and  a  determination  is  made  to  seek  a  waiver 
from  the  use  of  GSA  supply  sources,  the 
following  is  applicable: 

a.  When  the  item  listed  is  the  GSA  Supply 
Catalog  is  not  of  the  requisite  quality  or  will 
not  sarve  the  required  functional  end-ose 
purpose,  a  request  for  waiver  shaU  l>e 
submitted  to  GSA  and.  if  considered  justified, 
will  be  approved.  Approval  of  such  a  waiver 
request  does  not  constitute  autiiority  for  a 
sole  source  procurement  Requests  for  waiver 
shall  contain: 

(1)  Complete  description  of  the  type  of  item 
required  to  satisfy  the  requirement. 
(Descriptive  literature  such  as  cuts, 
illustrations,  drawings,  and  brochures  which 
show  the  characteristics  or  construction  of 
the  type  of  item  or  an  explanation  of  the 
operation  should  be  furnished  whenever 
possible.) 

(2)  taadequaciea  of  the  GSA  items  in 
performing  the  required  functions. 

(3)  Quantity  required.  (If  demand  is 
recurrent,  nonrecurrent,  or  unpredictable,  so 
state.) 

(4)  Other  pertinent  data,  when  applicable. 

b.  When  the  item  listed  in  the  GSA  Supply 
Catalog  can  be  purchased  locally  at  a  lower 
price,  a  request  for  waiver  shall  l>e  submitted 
to  GSA  and,  if  considered  justified,  will  be 
app^ved.  Approval  of  such  a  waiver  request 
does  not  constitute  authority  for  a  sole  source 
procurement.  Requests  for  waiver  shall 
contain. 

(1)  Complete  description  of  the  type  of  item 
required  to  satisfy  the  requirement. 

(2)  Quantity  required.  (If  demand  is 
recurrent,  nonrecurrent,  or  unpredictable,  so 
state.] 

(3]  Destination  of  Item  to  be  delivered. 

(4)  Name  and  address  of  the  local  source. 

(5)  A  price  comparison. 

(6)  Other  pertinent  data,  when  applicable. 

8.  Agency  comments  and  assistance. 
Comments  or  inquiries  concerning  the  effect 
or  impact  of  this  regulation  should  be 
submitted  to  the  General  Services 
Administration,  Federal  Supply  Services 
(FFFR).  Washington,  DC  20406,  not  later  than 
December  31. 1988,  for  consideration  and 
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possible  incorporation  into  a  permanent 
regulation.  In  particular,  suggestions  are 
requested  on  the  appropriateness  of  the 
designated  dollar  thresholds,  and  on 
mechanisms  to  adjust  these  periodically  to 
reflect  changes  in  costs  or  in  ordering 
patterns.  Requests  for  general  information 
and  guidance  should  be  submitted  to  the 
same  address. 

9.  Effect  on  other  directives.  To  the  extent 
that  any  provision  of  any  other  regulation 
prom.ulgated  by  GSA  is  in  conflict  with  the 
policy  set  forth  in  this  temporary  regulation, 
such  provisions  a^e  superseded  by  the  policy 
herein.  Any  such  conflicting  regulation, 
including  temporary  regulations,  will  be 
revised,  amended,  or  canceled  in  order  to 
achieve  conformily  with  the  policy  in  this 
temporary  regulution,  prior  to  the  date  shown 
in  paragraph  3.  above. 
John  Alderson, 

Ac  ling  Administrator  of  General  Sen'ices. 
[FR  Doc.  88-17444  Filed  8-2-88;  8:45  am] 

BILLING  CODE  6820-24-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
(Docket  No.  80482-8082] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Emergency  interim  rule; 
extension  of  effective  date  and  request 
for  comments. 

SUMMARY:  An  emergency  interim  rule 
establishing  fishery  management 
measures  for  the  commercial  and 
recreational  ocean  salmon  fisheries  off 
Washington,  Oregon,  and  California  is 
in  effect  until  July  29, 1988.  The 
Secretary  of  Commerce  (Secretary) 
extends  the  emergency  interim  rule  for 
an  additional  90  days  (through  October 
27, 1988).  This  action  is  necessary 
because  the  conditions  justifying  the 
emergency  action  remain  unchanged. 
These  regulations  are  intended  to 


prevent  overfishing  and  to  apportion  the 
ocean  harvest  equitably  among  non- 
Indian  commercial  and  recreational,  and 
Treaty  Indian,  fisheries.  These  . 
regulatioiis  also  are  calculated  to  allow 
a  portion  of  the  salmon  runs  to  escape 
the  ocean  fisheries  to  provide  for  Treaty 
Indian  and  non-Indian  inside  fisheries 
and  spawning. 

DATES:  Effective  date:  This  rule  is 
effective  from  0001  hours  local  lime,  July 
30,  1988,  through  2400  hours  local  lime, 
October  27, 1988. 

Comment  Date:  Comments  on  the 
extension  of  Ihe  effective  date  of  the 
emergency  interim  rule  will  be  accepted 
until  August  18, 1988. 

ADDRESSES:  Comments  on  the  extension 
of  the  effective  date  of  the  emergency 
interim  rule  may  be  submitted  to,  and 
copies  of  the  environmental  assessment 
may  be  obtained  from,  Rolland  A. 
Schmitten.  Director,  Northwest  Region, 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE..  BIN  C15700, 
Seattle,  WA  98115-0070;  or  E.  Charles 
Fullerton,  Director,  Southwest  Region, 
300  South  Ferry  Street,  Terminal  Island, 
CA  90731-7415. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson,  20&-526-6140,  or 
Rodney  R.  Mclnnis,  213-514-6199. 

SUPPLEMENTARY  INFORMATION:  Under 

section  305(e)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  the  Secretary 
promulgated  an  emergency  interim  rule 
establishing  management  measures  for 
the  commercial  and  recreational  ocean 
salmon  fisheries  off  Washington, 
Oregon,  and  California  for  1988  (53  FR 
16002,  May  4, 1988;  corrected  at  53  FR 
19368,  May  27, 1988,  and  53  FR  24294. 
June  28, 1988).  That  rule  was  effective 
for  90  days,  from  May  1, 1988  through 
July  29, 1988.  The  Secretary  extends  the 
emergency  interim  rule  for  an  additional 
90  days  under  section  305(e)(3)(B)  of  the 
Magnuson  Act  because  conditions 
justifying  the  emergency  action  remain 
unchanged.  The  90-day  extension  will 
allow  continuation  of  the  management 
regime  for  the  ocean  salmon  fisheries 


through  the  end  of  the  1988  fishing 
season. 

At  its  July  13-14,  1988  meeting  in 
Portland,  Oregon,  the  Pacific  Fishery 
Management  Council  recommended  this 
extension.  All  provisions  of  the 
emergency  interim  rule  remain  in  effect 
through  October  27. 1988. 

Because  time  does  not  permit  a  public 
comment  period  prior  to  the  date  the 
emergency  interim  rule  is  to  expire,  and 
to  ensure  that  the  emergency  rule  is 
extended  without  disruption,  the 
Secretary  has  determined  that  good 
cause  exists  for  not  providing  prior 
public  comment.  Therefore,  comments 
will  be  accepted  on  extension  of  the 
effective  date  of  the  emergency  interim 
rule  for  15  days  after  the  effective  date 
of  this  notice. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 

Dated:  July  28.  1988. 
William  Matuszeski, 
Executive  Director,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  661  and  its 
Appendix  are  amended  to  be  effective 
from  July  30, 1988,  through  October  27, 
1988.  as  follows: 

PART  661— [AMENDED] 

1.  The  authority  citation  for  Part  661 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

Appendix  to  Part  661 — jAmendedl 

The  following  amendments  to  the 
appendix  to  Part  661  which  were 
published  on  May  4, 1988  at  53  FR  16012 
are  extended: 

2.  The  amendment  to  section  II.B.2  is 
extended  to  be  effective  through 
October  27, 1988. 

3.  The  temporary  suspension  of 
paragraph  (c)(ii)  in  section  II.B.7.  is 
extended  to  be  effective  through 
"October  27, 1988." 

|FR  Doc.  88-17374  Filed  7-29-88:  9:26  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  tfie  adoption  of  the  final 
rules. 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[FRL-3424-6] 

Approval  and  Promulgation  of 
Impiementatlon  Plans;  Indiana 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTKM:  Notice  of  proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
approve  revisions  to  the  Indiana  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SOi).  The  revisions  pertain  to 
Indiana's  SOx  emission  limits  and  plans 
for  Floyd  and  Morgan  Counties. 
USEPA's  action  is  based  upon  revision 
requests  which  were  submitted  by  the 
State  to  satisfy  the  requirements  of 
section  110  of  the  Clean  Air  Act  (Act). 
DATC:  Comments  on  these  revisions,  and 
the  proposed  USEPA  actions  must  be 
received  by  September  2. 1968. 
ADOnasscs:  Copies  of  the  SIP  revisions 
and  supporting  docimientation  are 
available  at  the  following  addresses  for 
review:  (It  is  recommended  that  you 
telephone  Kent  Wiley,  at  (312)  886-6034, 
before  visiting  the  Region  V  office.) 
U.S.  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street.  Chicago. 
Illinois  60604 
OfHce  of  Air  Management.  Indiana 
Department  of  Environmental 
Management.  105  South  Meridian 
Street,  P.O.  Box  6015,  Indianapolis. 
Indiana  46206-6015 
Comments  on  these  proposed  actions 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency.  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kent  Wiley,  Air  and  Radiation  Branch 
(5AR-26),  Environmental  Protection 
Agency,  Region  V,  230  South  Dearborn 
Street.  Chicago.  Ulinois  60604,  (312)  886- 
6034. 


SUPPLEMENTARY  INFORMATION: 
Status  of  Indiana  Sd  SIP 

On  March  12, 1982  (47  FR  10813)  and 
May  13, 1982  (47  FR  20583).  USEPA 
approved  or  conditionally  approved 
Indiana's  SOi  SIP  for  most  areas  of  the 
State.'  In  these  rulemakings.  USEPA 
took  no  action  on  one  of  three 
compliance  methods  contained  in 
Indiana's  1980  SO2  regulation  (325  LAC 
7-1).  i.e..  the  sulfur  content  in  fuel 
averaging  method  which  is  based  on  30- 
day  average. 

On  May  11. 1984.  the  U.S.  Court  of 
Appeals  for  the  Seventh  Circuit  set 
aside  USEPA's  approval  of  the  SOi 
emission  limits  in  Indiana's  revised 
plan,  because  USEPA  did  not  rulemake 
on  the  30-day  averaging  compliance 
method  contained  in  the  rule.  See 
Indiana  Br  Michigan  Electric  Company  v. 
USEPA,  733  F.2d  489.  Based  on  this 
decision  and  another  recent  decision. 
Sierra  Club  v.  Indiana-Kentucky 
Electric  Company.  716  F.2d  1145  (7th 
Cir.  1983),  USEPA  determined  that  there 
were  no  federally  enforceable  SOt 
emission  limits  regulating  most  existing 
sources  in  Indiana;  '  and  Indiana  no 
longer  had  an  approvable  SOi  plan. 

On  February  4. 1987  (52  FR  3452). 
USEPA  published  a  notice  of  proposed 
rulemaking  on  the  Indiana  SO2  plan. 
That  notice  proposed  to  disapprove 
Indiana's  overall  SOi  plan,  because  the 
30-day  averaging  compliance 
methodology  in  the  rule  (325  LAC  7-1-3) 
was  inconsistent  with  protection  of  the 
3-hour  (short-term)  and  24-hour  SOs 
NAAQS:  and  the  stack  test 
methodology,  which  is  consistent  with 
short-term  emission  limits,  was  not 
independently  enforceable.  For  77  of 
Indiana's  92  counties,  this  was  the  only 
basis  for  the  proposed  disapproval  of 
Indiana's  SQ»  plan.'  For  the  remaining 


■  In  the  March  12. 1982.  rulemaking.  USEPA 
approved  the  SO>  plan  for  Morgan  County,  but 
deferred  final  action  on  the  Floyd  County  SO>  plan. 

'  New  sources  constructed  under  (or  existing 
sources  limited  by  construction  of  new  sources 
under)  USEPA-approved  new  source  review  (NSR) 
regulations.  USEPA's  prevention  of  significant 
deterioration  (PSD)  regulations,  or  USEPA's  new 
source  performance  standards  (NSPS)  regulations 
remain  bound  by  the  SOi  emission  limitations 
required  by  these  regulations  or  permits  issued 
based  on  these  regulations.  These  limits  continue  to 
be  fully  enforceable,  and,  unless  they  are 
supplemented  by  more  stringent  limits  in  the  revised 
county-specific  regulations,  these  limits  are  inherent 
parts  of  the  Indiana  SOi  attainment  plans  being 
proposed  for  approval  in  today's  notice. 

'  These  77  Counties  are:  Adams.  Allen. 
Bartholomew,  Benton.  Blackford.  Boone.  Brown, 


15  counties,  technical  deficiencies  were 
noted  as  well.* 

USEPA's  February  4, 1987.  notice 
indicated  that  correction  of  the 
identified  deficiency  in  the  compliance 
methodology  rule  would  allow  USEPA 
to  reinstate  its  March  12, 1982  (47  FR 
10813],  final  approval  for  these  77 
counties. 

On  March  12, 1987,  Indiana  submitted 
to  USEPA  for  "parallel  processing'  its 
proposed  revised  compliance 
methodology  rule,  325  LAC  7-1-3.1  as 
preliminarily  adopted  by  the  Board  on 
March  4, 1987.*  The  revised  compliance 
methodology  rule  replaces  325  lAC  7-1- 
3  in  the  1980  version  of  325  lAC  7-1. 

The  revised  rule  includes  a  stack  test 
compliance  method  and  either  a  30-day 
or  a  calendar  month  averaging  fuel 
analysis  method  (depending  upon  the 
size  of  the  source),  each  of  which  may 
be  used  at  any  time  to  determine 
compliance  or  non-compliance  with 
source  emission  limitations.^  However. 


Carroll.  Cass.  Clark.  Clay,  Clinton.  Crawford, 
Daviess,  Decator.  Dekalb.  Delaware,  Dubois, 
Elkhart,  Payette,  Fountain,  Franklin,  Fulton,  Grant, 
Greene.  Hunilton,  Hancock.  Harrison.  Hendricks. 
Henry,  Howard,  Huntington.  Jackson,  Jasper,  |ay, 
Jennings.  Johnson,  Knox,  Kosciusko,  LaCrange. 
Ijiwrenca,  Madison,  Marshall,  Martin.  Miami, 
Monroe,  Montgomery,  Newton.  Noble.  Ohio. 
Orange,  Owen,  Parke,  Perry,  Pike.  Pulaski,  Putham, 
Randolph.  Ripley.  Rush.  St.  Joseph.  Scott.  Shelby. 
Spencer.  Siarice.  Steuben.  Switzerland.  Tippecanoe. 
Tipton.  Union.  Vanderburgh.  Wabash,  Warren. 
Washington.  Wells,  White  and  Whitley.  All  of  these 
counties  are  designated  'better  than  National 
Standards"  for  SOi  (40  CFR  SI  J15). 

*  The  remaining  IS  counties  are:  Dearborn.  Floyd. 
Gibson.  Jefferson.  Lake.  LaPorte.  Marion.  Morgan. 
Porter,  Ptosey.  Sullivan,  Vermillion.  Vigo,  Warrick, 
and  Wayne  Counties.  USEPA  proposed  rulemaking 
on  eight  of  theee  cotmtie*  March  3, 1988,  (]efTerson, 
LaPorte.  Marion,  Poaey.  Snilivan,  Vemlllkm.  Vigo, 
and  Wayne).  (53  HI  6845.  March  3. 1988).  Today. 
USEPA  is  proposing  rulemaking  on  two  of  these 
counties  (Floyd  and  Morgan).  It  will  rulemake  on 
the  remaining  five  counties  in  future  notices. 

'  The  generic  procedures  for  "parallel  processing" 
are  described  at  47  FR  22073  (June  7. 1982).  The 
State  and  USEPA  propose  rulemaking  at  roughly  the 
same  time,  announce  concurrent  comment  periods, 
and  jointly  review  public  comments.  The  Stale  and 
USEPA  then  coordinate  resolution  of  any 
deficiencies  prior  to  the  State's  final  adoption  of  the 
rule.  If  the  State's  rule,  as  finally  adopted,  is 
substantially  identical  to  the  proposed  rule,  then 
USEPA  will  take  final  action  on  the  rule  shortly 
following  its  submittal  to  USEPA.  On  the  other 
hand,  if  the  final  rule  is  substantially  different  than 
the  proposed  rule,  than  USEPA  may  publish  a 
rulemaking  notice  reproposing  action,  as  necessary. 

*  For  the  exact  language  of  325  lAC  7-1-3.1,  see 
52  FR  27017  (July  17,  1967). 

'  Although  the  rule  contains  a  30-day  averaging 
compliance  methodology  for  certain  sources  and 

Conrinuml 
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a  determination  of  Don-compUance 
through  the  use  of  oae  method  caonot  be 
refuted  by  evidence  of  comphance 
through,  the  other  method. 

In  accordance  with  the  February  4, 
1987^  proposed  rulemaking  notice,  on 
July  17. 1987  (52  PR  270»J,  IfSEPA  (1) 
proposed  to  approve  325  lAC  7-1-3.1, 
because  it  provides  for  the  independent 
use  of  stack  testing  to  determine 
compliance  with  the  SOi  emission  limits 
in  325  lAC  7-1;  (2)  proposed  to  reinstate 
the  other  provisions  ef  325  lAC  7-1;  and 
(3)  proposed  to  reinstate  its  approval  of 
Indiana's  plan  for  tlte  77  counties,  based 
on  the  revised  compliance  methodology. 

On  October  21. 19^.  Indiana 
aobnitted  325  lAC  7-1-3.1.  as 
promulgated  by  the  State  on  September 
24, 1987.  On  Jamnry  19, 1988  (53  PR 
1354).  USEPA  appraved  this  rule  for 
inclusion  mto  the  Indiana  SO»  9P 
statewide;  renwtated  the  other  general 
provisioim  of  3Z5  lAC  7-1  (1980),  i.e.,  325 
lAC  7-1-1,  2  (flxcept  for  any  emission 
limila  in  the  15  ooimlfes),  4. 5, 6,  and  7 
statewide:  and.  based  en  its  approval  of 
the  revised  csmpiianee  metiwdology, 
reinstated  its  appreval  of  Indiana's'  SOt 
plan  for  the  77  conntim 

Indiana  has  also  sabmitted  oouoty- 
specific  platts  Cor  several  other  counties 
including  nojKl  and  Mocgaa  Counties. 
These  pians  eonsiat  of  soarce-q;iecific 
emission  Umite  for  oertain  sources,  with 
the  remainder  of  the  soBrces  in  each 
county  limited  by  tbs  nnderiying  8.0 
pounds  pereiiUion  Brihsh  Thetmai  Unite 
(Ibe/KAffiTU)  emiraion  limit  in  S2S  lAC 
7-l-2.« 

AdditionaUy.  aU  sources  are  required 
to  meet  the  lemeiiiing  requiraments  of 
325  lAC  7-1.  as  modified  with  new 
compliance  metfaodolagy  325  IA£  7-1- 
3.1.  (As  noted  before,  on  )anuaiy  19, 
1988,  the  general  requirements  of  325 
lAC  7-1  (with  the  exception  of  tlie  8.0 
Ib8/N4^BTU  ranisaioQ  limit  in  325  lAC 
7-1-2)  were  reinstated  as  a  pactkm  of 
the  Indiana  SO*  SIP  for  aU  counties,  and 
new  compliance  methndolagy  325  lAC 
7-1-3.1  was  approved  for  aU  counties.] 

USEPA  is  proposing  today  to  approve 
Indiana's  SO*  plans  for  tlie  two  counties 
listed  above.  This  proposed  approval 
specifically  incbdes  (1)  the  source- 
specific  emission  Uraits  ami  otiier 
requirements  in  Indiana's  county- 
speciHc  rules  and  (2)  the  6.0  lbs/ 


monlMy  iveraging  (or  othen,  for  pvrpoaes  of  this 
notice,  (hi*  oombination  of  nwlbodalagiei  wiH  b« 
referred  to  at  "SS^day  averagtng". 

'  Indiana  haa  recently  recodified  Its  nilea  from 
THte  329  to  Titte  3X8.  All  rule*  in  today's  notice  will 
be  codified  under  Title  328  when  sutraiitted  instead 
of  Title  325.  This  in  no  way  affects  the  substance  of 
the  rules,  and  USEPA  wHI  take  final  action  upon 
them  using  the  codification  in  which  they  are 
promnlgated  and  submitted  t>y  the  State. 


MMBTU  emieaioD  lisaii  in  325  lAC  7-1-2 
which  is  applicable  to  all  other  sources 
not  specificaOy  listed  in  the  county- 
specific  rules  (except  the  new  sources 
deacnbedby  Footnote  1). 

USEPA  has  previously  proposed  to 
approve  a  plan  for  Je£fer8on.  LaPorte, 
Marion.  Posey,  Sullivan.  Vennillioa 
Vigo,  and  Wayne  Counties.  See  53  FR 
6845  (March  2. 1988).  Proposed  action  on 
the  plans  for  the  remaining  Hve  counties 
(Dearborn,  Gibson.  Portec  Lake,  and 
Warrick,  Counties)  will  be  contained  in 
future  Fedecal  Rai^tet  notices. 

A  short  discussicm^  of  USEPA's 
proposed  ac^on  follows.  Additionally, 
technical  support  documents  more  fully 
explaining  each  plan  are  available  at  the 
address  listed  in  the  front  of  this  notice. 

Floyd  Cemrfy 

Usia'A  noted  two  mafor  deficiencies 
with  the  SEP  for  Floyd  County  m  its 
Febntary  4, 1987  proposed  rulemaking: 
(1)  The  (xnnpiiance  test  method  was 
inconsistent  with  the  short-term  SOt 
NAAQ6,  and  (2)  the  finilore  of  the 
emission  limits  of  the  plan  to  ensure 
aMalnraent  of  the  3-boor  secondary 
NAAQS.  Ob  October  21. 1987.  the  State 
submitted  a  revised  compliance  test 
method  rule  (325  lAC  7-1-3^1).  On 
)anu8ry  19^  1988^  UKPA  approved  this 
rule  for  all  98  counties  in  Indiana, 
ineludii^  FTbyd  (see  SS  PR  1354).  Thus, 
this  issue  has  beien  resolved. 

On  March  2St  1988,  the  State 
submitted  a  revised  rule  (325  lAC  7-1- 
16)  for  Fhiyd  Comity.  (The  previous  SOi 
ptan  for  Floyd  County  was  withdrawn 
aa  ]%df  St,  1967.)  The  new  rule  specifies 
the  fidlowtog  enaesion  ItmitetkHts  for 
the  PuiAic  Service  Company  of  Indiana 
(PSI)  Gaila^ier  Station  (the  only 
significant  smrce  in  the  County):  8.0 
Ibs/MMBTU  (on  and  before  August  31. 
1988)  and  4.7  Ibs/KMBTU  (after  August 
31. 1988).  The  dJB  tba/hOffiTU  limit  is 
designed  to  protect  dm  primary  NAAQS 
and  the  4.7  Ibs/KAffiTU  Uaut  is 
designed  to  protect  the  secondary 
NAAQS.  AI!  other  souices  in  Floyd 
County  would  be  limited  to  8j0  lbs/ 
M&fflTU.  Tliese  limits  are  enforceable 
by  the  stack  test  metiaod  in  325  LAC  7-1- 
3.1.  thos  protecting  the  3-hour  NAAQS. 

USEPA  accepts  the  immediate 
comidiance  dete  for  the  primary 
stamiard  limit  and  tlie  August  31. 1988. 
compliance  date  for  the  secondary 
standard  limit  as  being  consistent  with 
the  Clean  Air  Act's  requirements  for 
primary  attainment  as  expeditiously  as 
practicable  and  for  secondary 
attainment  %vithin  a  reasonable  time. 

As  technical  support  for  its  revised 
emission  limitations,  the  State  has  relied 
on  the  modeling  analyses  cited  in 
USEPA's  Technical  Support  Document 


for  its  February  4. 19V.  proposed 
rulemaking. 

It  should  be  aoted  that  the  modeling 
techniques  used  in  the  attainment 
demonstration  supporting  the  SOz 
emission  limitations  in  the  State's 
revised  rale  325  lAC  7-1-18  for  Floyd 
County  are  the  modeling  analyses  cited 
in  USEPA's  Tedmical  Support 
Document  for  its  Febresry  4, 1967. 
proposed  nileatakiag.  These  analyses 
are  based  an  the  modeling  guidelines  in 
place  at  the  time  the  analysis  was 
parformed  (Le.,  "Gtiidehne  on  Air 
Quality  Models"  (April  1978)].  9nce  thet 
time.  UffiPA  has  promulgated  revisions 
to  its  modeling  gaidelines  [i.e., 
September  9, 19n,  pubUcatimi  of 
"Guideline  on  Air  Quality  Models 
(Revised."  )uly  1986,  and  Janoaiy  8, 
1988.  publicatien  of  "Soppiement  A  to 
the  Gindelioe  oa  Air  Quality  Models 
(Revised),"  )uly  1987).  Because  the 
modeling  was  oeaipleted  prior  to  the 
latest  revisions.  USEPA  accepts  the 
Fkiyd  Comrty  analysis  as  it  stands. 

Tlie  modeling  analyses  relied  on  by 
the  State  and  (ttseussad  hi  USEPA's 
technical  support  document  conrist  of; 

(1)  "An  Ana^is  of  tiw  Impect  Upon 
Air  Quality  in  Looisvine,  Kentucky,  tmm 
the  Galla^ier  Steam  Pfant."  EPA-904/2- 
79-045  (wUcfa  is  baaed  on  the  CRSTER 
Model,  two  Gallagher  stacks,  8  jreers  of 
Louisville  Natioaal  Weather  Service 
(NWS)  data,  coarse  ami  fine  receptor 
grids  with  terrain  elevations,  and 
background); 

(2)  Region  IV  modeling  (which 
consisted  of  the  CRSTER  Model,  two 
Gallagher  stacks,  1  yeer  of  LouisviHe 
NWS  data,  fine  let^eptui  grid  in  the  high 
terrain  area  north  of  Gallagher,  and 
background),  and 

(3)  Region  V  modeling  (which 
consisted  of  the  MPTER  model,  two 
Gallagher  stacks,  5  years  of  Louisville 
NWS  data,  coarse  receptor  grid  to 
assess  interaction  with  Louisville 
sources,  cmd  background). 

For  a  farther  discussfen  of  these 
analyses  see  USEPA's  November  10, 
1981,  mraiorendum  entitled  "APC-13  for 
Floyd  County,  bithana." 

Additional  information  was  also 
submitted  by  the  State  on  April  25, 1988. 
supporting  the  assumed  badcground 
concentrations  in  the  modeling  analyses. 
Based  on  an  emission  level  of  8.0  lbs/ 
MMPTU.  the  analyses  do  not  show  any 
violations  of  the  24-hour  and  annua] 
primary  NAAQS.  but  do  show  violations 
of  the  3-hour  secondary  NAAQS.  The 
highest,  second  high  3-hour  modeled 
concentration  is  1634  ;ig/m3  (including  a 
background  of  57  fig/m3).  To  attain  the 
3-hour  NAAQS  of  1300  fig/m3.  an 
emission  limit  of  4.7  Ibs/MMBTU  is 
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necessary.  This  result  is  shown  by  the 
three  analyses  cited  previously.  These 
were  competed  in  1979-1960. 

Addhkmal  Issues 

Pursuant  to  section  123  of  the  Clean 
Air  Act.  USEPA  has  promulgated 
regulations  which  restrict  credit  for 
stacks  or  sources  "in  existence"  and 
dispersion  techniques  implemented  on 
or  after  December  31. 1970.*  The  State 
has  documented  that  the  sources  and 
stacks  at  Gallagher  were  "in  existence" 
before  this  date.  Because  the  post-1970 
stack  height  regulations  do  not  apply  to 
Gallagher,  the  modeling  properly 
assumed  actual  stack  height  and  actual 
stack  configuration.  There  are  no  other 
stacks  with  sources  potentially  subject 
to  this  rule  in  Floyd  County. 

USEPA  policy  requires  SIP  relaxations 
submitted  after  June  19, 1978.  to  be 
evaluated  for  Prevention  of  Signiflcant 
Deterioration  (PSD)  increment 
consumption.  Because  the  SIP  revision 
for  Floyd  County  represents  a  decrease 
rather  than  an  increase  in  emissions,  an 
increment  analysis  is  not  required. 

USEPA  previously  investigated 
Gallagher  and  determined  that  it  was 
not  causing  or  contributing  to  violations 
of  the  SOs  NAAQS  in  Kentucky  (see  47 
FR  6624).  >o  Kentucky  is  the  only  other 
state  within  SO  km  of  Floyd  County.  This 
distance  generally  represents  the 
maximum  impact  range  for  USEPA's 
guideline  models. 

Morgan  County 

USEPA  cited  two  major  deficiencies 
with  the  SIP  for  Morgan  County  in  its 
February  4, 1987,  proposed  rulemaking: 
(1)  The  compliance  test  method  was 
inconsistent  with  the  short-term  SOz 
NAAQS,  and  (2)  the  state  failed  to 
demonstrate  that  the  emission  limits  of 
the  plan  would  ensure  attainment  of  the 
primary  and  secondary  NAAQS.  On 
October  21, 1987,  the  State  submitted  a 
revised  compliance  test  method  rule  (325 
LAG  7-1-3.1).  On  January  19, 1988, 
USEPA  approved  this  rule  for  all  92 
counties  in  Indiana,  including  Morgan 
(see  53  FR  1354).  Thus,  the  first  issue  has 
been  resolved. 

On  March  23, 1988,  the  State 
submitted  a  revised  rule  (325  LAC  7-1- 
18)  for  Morgan  County.  (The  previous 
SOi  plan  for  Morgan  County  was 
withdrawn  on  December  22. 1987.)  The 
new  rule  specifies  the  following 
emission  limitations  for  Indianapolis 


•  See  51  FR  27893  (July  a  1965). 

">  Thi«  determination  wai  appealed  to  the  US. 
Court  of  Appeals  for  the  Sixth  Circuit.  The  Court 
upheld  USEPA'*  determination.  See  Air  Pollution 
Control  Dittriel  of /effenon  County.  Kentucky  v. 
USEPA.  TM  F.2d  1071  (e<h  Cir.  1884). 


Power  and  Light,  Pritchard  Station  (the 
most  significant  SOi  source  in  the 
county):  Units  1  and  2  are  limited  to  0.37 
Ibs/MMBTU.  Until  September  30,  ig9a 
Units  3, 4,  5,  and  6  are  limited  to  8.0  lbs/ 
MMBTU.  After  September  3a  1990.  two 
emission  limit  scenarios  exist  for  Units 
3, 4,  5,  and  6  which  represent  two 
discrete  modes  of  operation.  Under  the 
first  senario.  Unit  3  is  limited  to  0.37  lbs/ 
MMBTU  while  Units  4,  5.  and  6,  are 
limited  to  3.04  ibs/MMBTU.  In  the 
second  scenario  Units  3, 4,  5,  and  6  are 
all  limited  to  2.57  Ibs/MMBTU.  ModeMng 
performed  by  IDEM  demonstrates  that 
the  national  ambient  air  quality 
standards  will  be  attained  under  both 
scenarios.  In  addition,  Pritchard  is 
required  to  increase  the  height  of  the 
stack  serving  Units  3  and  4  and  the 
stack  serving  Units  5  and  6  to  at  least 
281  feet.  USEPA  is  considering  whether 
the  source  owner  should  be  required  to 
provide  advance  notification  to  IDEM 
and  USEPA  prior  to  switching  between 
emission  limit  scenarios.  USEPA  solicits 
comment  on  the  need  for  such 
notification  and  on  the  minimum  time,  if 
any,  within  which  notification  should  be 
required.  The  rule  also  explains  how  the 
30-day  averaging  provisions  of  325  LAC 
7-1-3.1  will  be  applied  to  enforce  the 
post-September  1990  two-scenario 
emission  limits  for  Units  3.6.  (Note,  325 
lAC  7-1-3.1  which  contains  a  stack  test 
and  a  30  day  averaging  fuel  analysis 
rule,  but  of  which  are  independently 
enforceable,  is  applicable  in  Morgan 
County.  The  Morgan  County  rule  merely 
clarifies  how  compliance  determinations 
will  be  made  using  the  30-day  averaging 
provision  within  325  LAC  7-1-3.2  in  die 
county.  The  stack  test  procedures  in  325 
lAC  7-1-3.1  provide  a  testing 
methodology  consistent  with  the 
secondary  3-hour  NAAQS.) 

USEPA  also  accepts  the  final 
compliance  date  of  September  30, 1990. 
Section  110  of  the  Clean  Air  Act  requires 
attainment  of  the  primary  NAAQS  as 
expeditiously  as  practicable,  but  not 
later  than  three  years  from  the  date  of 
approval  of  the  plan,  and  attainment  of 
the  secondary  NAAQS  within  a 
reasonable  time.  USEPA  believes  the 
State's  September  30, 1990,  final 
compliance  date  is  consistent  with  these 
requirements,  since  Morgan  County  is 
currentiy  designated  as  attainment  for 
SO2. 

As  technical  support  for  its  revised 
emission  limitations,  the  State  has 
performed  a  new  modeling  analysis  (see 
"Morgan  County  SOj  Modeling 
Analysis",  September  1987).  The 
analysis  is  summarized  below. 

The  ISCST  rural.  UNAMAP  Version  6, 
model  was  used  with  the  regulatory 


option  switch.  The  Model  PTPLU  (rural. 
UNAMAP  Version  6)  was  also  run  to 
assist  in  developing  the  receptor  grid,  to 
determine  the  worst-case  operating  load 
for  Pritchard,  and  to  screen  out  the  only 
other  source  in  the  County  (General 
Shale  Products)  from  further  analysis. 
Five  years  of  meteorological  data  were 
used.  According  to  the  PTPLU  screening 
analysis.  General  Shale  Products 
(located  11  km  horn  Pritchard)  does  not 
threaten  the  NAAQS  and  does  not 
interact  with  Pritchard.  Thus,  only  PSI 
was  modeled  in  the  subsequent  refined 
modeling  analysis. 

The  existing  three  stacks  (250  feet 
each)  are  less  than  the  good  engineering 
practice  (GEP)  formula  height  (218  feet). 
Stack  #1  was  modeled  for  building 
downwash.  The  rule  requires  Stacks  #2 
and  #3  to  be  increased  to  the  taller  GEP 
height.  Credit  for  these  stack  height 
increases  in  acceptable  given  IPL's  fluid 
modeling  study  (see  discusison 
below).'  *  The  modeling  predicted  that 
with  these  parameters,  the  emission 
Umits  in  Indiana's  Morgan  County  Plan 
will  assure  the  attainment  and  the 
maintenance  of  the  SOi  NAAQS. 

It  should  be  noted  that  the  modeling 
techniques  used  in  the  attainment 
demonstration  are  based  on  the 
modeling  guidelines  in  place  at  the  time 
the  analysis  was  performed  (i.e., 
"Guideline  on  Air  Quality  Models 
(Revised)",  July  1986).  Since  that  time, 
USEPA  has  promulgated  a  revision  to  its 
modeling  guidelines  (i.e.,  January  6, 1988 
publication  of  "Supplement  A  to  the 
Guideline  on  Air  Quality  Models 
(Revised)",  July  1987).  Because  the 
modeling  was  completed  prior  to  the 
latest  revision,  USEPA  accepts  the 
Morgan  County  Modeling  as  it  stands. 

Additional  Issues 

Pursuant  to  section  123  of  the  Clean 
Air  Act,  USEPA  promulgated  regulations 
on  July  8, 1985,  which  restrict  credit  for 
stacks  or  sources  in  existence  and 
dispersion  techniques  implemented  on 
or  after  December  31, 1970.  [See  51  FR 
27893  (July  8. 1985)).  Indiana  has 
documented  that  Stack  #1  was  in 
existence  before  this  date  is,  therefore, 
"grandfather".  The  height  of  Stacks  #2 


■ '  The  nuid  modeling  itudy  predicted  1-hour 
concentration!  greater  than  10.000  ug/m'  at  the 
existing  stack  height.  It  is  not  clear  whether  the 
required  stack  height  increase  of  31  feet  will  correct 
these  concentrations.  However.  USEPA  proposes  to 
approve  the  Morgan  County  rule  because  USEPA 
relies  on  dispersion  modeling,  not  fluid  modeling,  to 
determine  whether  a  rule  will  result  in  attainment  of 
the  NAAQS  and  t>ecause  IDEM's  dispersion 
modeling  is  adquate  for  this  purpose.  In  view  of 
conccrru  raised  by  the  fluid  model  estimates, 
USEPA  recommends  that  ambient  monitors  be  sited 
in  the  area  of  maximum  fluid  model  concentrations. 
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and  #3  will  be  increased  from  250  feed 
to  the  GEP  formula  height  of  281  feet.  As 
required  by  the  Stack  Height 
Regulations.  IPL  per&xmed  a  fhiid 
modeling  study  to  justifiy  the  stack 
height  increase  (see  "Fluid  Modeling 
Study  to  Detennine  Excessive 
Concentrations  at  Indianapolis  Power 
and  light  Company's  H.T.  Pritchard 
Generating  Station"  and  the  addendum 
report).  USEPA  has  reviewed  this  study 
for  consistency  with  the  Stack  Height 
Regulations  and  USEPA's  "Guideline  for 
Use  of  a  Fluid  Model  to  Determine  Good 
Engineering  Practice  Stack  Height",  July 
1981,  and  has  determined  that  the 
increased  stack  hei^t  is  acceptable. 
The  combined  gas  stream  configuration 
for  each  stack  was  in  effect  before 
December  31, 1970,  and  is,  therefore, 
also  grandfathered. 

USEPA  policy  requires  SIP  relaxations 
submitted  after  June  19, 1978,  to  be 
evataated  for  PSD  increiiwait 
consumption.  Because  the  SIP  revision 
for  Morgan  County  represents  a 
decrease,  rather  ^an  an  increase,  in 
emissions,  an  increneat  analysis  is  not 
required. 

There  are  no  other  states  within  50  kra 
of  Morgan  County.  Because  this  distance 
generally  represents  the  maximum 
impact  range  of  USEPA's  guideline 
models,  an  interstate  impact  analysis  is 
not  possible.  It  should  be  noted, 
however,  that  because  the  State's 
analysis  shows  no  violations  at  the 
distance  of  maximum  impact  from 
Pritchard  the  plant  will  also  not  cause 
any  violations  at  greater,  out-of-state 
distances. 

Dated:  June  2a  196a. 
Valdas  V.  Adamkus. 
Regional  Admin  tstmlor. 
(FR  Doc.  88-17483  Filed  8-2r«8:  8:45  am] 
BtUNM  CODE  aC60-W-M 


40  CFR  Part  52 
(FRL-3424-7] 

Approval  and  Promulgation  of 
implementation  Plans;  Indiana 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Notice  of  proposed  rulemalcing. 

summary:  USEPA  is  proposing 
rulemaking  on  revisions  to  the  Indiana 
State  Implementation  Plan  (SIP)  for 
sulfur  dioxide  (SOi)  under  USEPA's 
"parallel  processing"  procedures.  The 
revisions  consist  of  five  sets  of  SOj 
emission  limits  being  considered  by 
Indiana  for  Warrick  County  and 
Indiana's  overall  SOi  plan  for  Warrick 
County.  USEPA  is  proposing  to  approve 


these  hmits  (shown  in  the  table  below) 
and  Indiana's  plan  for  Warrick  County, 
if  the  limits  are  ultimately  adopted  by 
Indiana.  This  proposed  approval  is 
based  on  the  State's  demonstrations  of 
attainment  and  maintenance  of  the 
National  Andiient  Air  Quality  Standards 
(NAAQS)  for  SOi.  Indiana's  submittal 
and  USEPA's  actions  are  based  on  the 
requirements  of  section  110  of  the  Clean 
Air  Act  (Act). 

DATE  Comments  on  these  revisions,  and 
the  proposed  USEPA  actions  must  be 
received  by  September  2, 1988. 

addresses:  Copies  oi  the  SIP  revisions, 
and  support  documentation  are 
available  at  the  following  addresses  for 
review:  (It  is  recommended  that  you 
telephone  Kent  Wiley,  at  (312)  888-6034. 
before  visiting  the  Region  V  office.) 

U.Sb  Environmental  I¥otectton  Agency, 
Ragisa  V,  Air  and  Radiation  Branch. 
230  South  Dewbom  Street  Qticago. 
Illinois  60604 
Office  of  Air  Management  Indiana 
Departnenl  of  Environmental 
Management  106  South  Meridian 
Street  P-O.  Box  6015,  Indianapolis, 
Indiana  46206-4015 
Comments  on  these  proposed  actions 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Qiief,  Regulatory 
Analjrsis  Section,  Air  and  Radiation 
Branch  (SAR-26).  U.S.  Bnvmmmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street  Chicago,  Illinois  60604. 

FOR  nmmER  information  contact 

Kent  Wiley,  Air  and  Radiation  Branch 
(5AR-26),  Environmental  Protection 
Agency,  Region  V.  230  South  Dearborn 
Street.  Chicago,  Illinois  60604,  (312)  886- 
6034. 

SUPPLEMENTARY  INFORMATION:  Under 
section  107  of  the  Act  USEPA  has 
designated  certain  areas  in  each  State 
as  not  attaining  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
SOz.*  See  43  FR  8962  (Mardi  3, 1978),  43 
FR  45993  (October  5, 1978)  and  40  CFR 
81.315  for  Indiana.  In  addition,  section 
110(a)(2]  of  the  Act  requires  the  State  to 
adopt  rules  sufficient  to  assure 
attainment  an  maintenance  of  the  SOi 
NAAQS  in  the  unclassifiable.  e.g.. 
Warrick  County,  and  attaiiunent  areas 
in  the  remainder  of  the  State. 


States  of  Indiana  SOx  SIP 

On  March  12. 1982  (47  FR  10813),  and 
May  13. 1982  (47  FR  20583).  USEPA 
approved  or  conditionally  approved 
Indiana's  SOk  SIP  for  most  areas  of  the 
State.  However,  for  Warrick  County, 
USEPA  disapproved  Indiana's  plan.  On 
March  26, 1984  (49  FR  11197),  USEPA 
notified  Indiana  under  section 
110(a)(2KH)  that  Indiana's  SIP  was 
substantially  inadequate  to  assure  the 
attainment  and  maintenance  of  the  SOs 
NAAQS  m  Warrick  County. 

In  the  1982  rulemakings.  USEPA  took 
no  action  on  one  of  three  compliance 
methods  contained  in  Indiana's  1980  SOi 
regulation  (325  lAC  7-1).  i.c,  the  sutfer 
content  in  fiiei  averaging  method  which 
is  based  on  30-day  averaging.  On  May 
11. 1984,  the  U.S.  Court  of  Appeals  for 
the  Seventh  Circuit  set  aside  USD'A's 
approval  of  most  of  the  SOi  emission 
limits  in  Indiana's  revised  plan,  because 
USEPA  did  not  raleraake  on  the  30-day 
averaging  compliance  method  contained 
in  the  rule.  See  Indiana  Br  Michigan 
Electric  Company  v.  USEPA.  733  F.2d 
489.  Based  on  this  decision  and  another 
recent  decision.  Sierra  Club  v.  Indiana- 
Kentucky  Electric  Company.  716  F.2d 
1145  (7th  Cir.  1983).  USEPA  detennined 
that  there  were  no  federally  enforceable 
SOj  emission  limits  regulating  most 
existing  sources  in  Indiana  and  Indiana 
no  longer  had  an  a^jprovable  SOx  plan. 

On  February  4. 1987  (52  FR  3452). 
USEPA  published  a  notice  of  proposed 
rulemaking  on  the  Indiana  SOi  plan, 
including  Indiana's  SOi  plan  for  Warrick 
County.  That  notice  proposed  to 
disapprove  Indiana's  overall  SOk  plan, 
because  the  30-day  averaging 
compliance  methodology  in  the  rule  (325 
lAC  7-1-3)  was  inconsistent  with 
protection  of  the  3-faour  and  24-hour  SOi 
NAAQS;  and  the  stack  test 
methodology,  which  is  consistent  with 
short-term  emission  limits,  was  not 
independently  enforceable.  For  77  of 
Indiana's  92  counties,  this  was  the  only 
basis  for  the  proposed  disapproval  of 
Indiana's  SOi  plan.*  For  the  remaining 


'  The  primary  SOt  NAAQS  ia  violated  when,  in  a 
calendar  year,  either  (1)  The  annual  arithmetic 
mean  value  of  SOi  concentration  exceeds  80 
micrasrams  per  cubic  meter  of  air  (80  ;ig/m^  (the 
annual  pnmarf  alandifrd),  or  (2)  the  maxintam  24- 
hour  conceiXralion  of  SO]  at  any  site  exceeds  305 
fig/n'  piofe  than  once  (the  24-hour  primary 
slawlanl).  The  Mondary  SOi  NAAQS  is  violated 
when  the  maxirouBi  3-hour  concentration  at  any  site 
exceeds  1300  itgfio*  more  than  once. 


'These  77  counties  are:  Adams.  Allen. 
Bartholomew,  BentoB.  Blackford.  Boone.  Brown. 
Carroll.  Cast.  Clark.  Ciey.  Clinton.  Crawford. 
Daviess,  Decatur.  De  Katb.  Delaware.  Dubois. 
Elkhart  Fayette.  Fountain.  Franklin.  Fulton.  CranL 
Greene.  Hamilton,  Hancock.  Harrison.  Hendridu. 
Heiuy.  Howard,  Huntington.  Jackson.  |asper.  \»y. 
Jennings.  Johnson.  Knox.  Kosciusko.  LdCrange. 
Lawrence.  Madison.  Marshall.  Martin.  Miami. 
Monroe.  Montgomery,  Newton.  Noble.  Ohio. 
Orange,  Owen.  Parke.  Perry.  Pike.  Pulaski.  Putham. 
Randolph.  Ripley.  Rush.  St.  Joseph.  Scott.  Shelby. 
Spencer.  Starke.  Steuben.  Switzerland.  Tippecanoe. 
Tipton.  Union,  Vanderburgh.  Wabash.  Warren. 
Washington.  WeOs.  White,  and  Whitley.  All  of 
these  counties  are  designated  "BeltP'  than  National 
Standards"  for  SOs  (40  CFR  81.3151 
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15  counties,  including  Warrick  County, 
technical  deHciencies  were  noted  as 
well.' 

USEPA's  February  4, 1987,  notice 
indicated  that  correction  of  the 
identified  deficiency  in  the  compliance 
methodology  rule  would  allow  USEPA 
to  reinstate  its  March  12. 1982  (47  FR 
10813),  Hnal  approval  for  these  77 
counties. 

On  March  12. 1987,  Indiana  submitted 
to  USEPA  for  "parallel  processing"  *  its 
proposed  revised  compliance 
metiiodology  rule.  325  lAC  7-1-3.1,  as 
preliminarily  adopted  by  the  Board  on 
March  4. 1987.*  The  revised  compliance 
methodology  rule  replaces  325  lAC  7-1- 
3  in  the  1980  version  of  325  LAC  7-1.  The 
revised  rule  includes  a  stack  test 
compliance  method  and  either  a  30-day 
or  a  calendar  month  averaging  fuel 
analysis  method  (depending  upon  the 
size  of  the  source],  each  of  which  may 
be  used  at  any  time  to  determine 
compliance  or  non-compliance  with 
source  emission  limitations.*  However, 
a  determination  of  non-compliance 
through  the  use  of  one  method  cannot  be 
refuted  by  evidence  of  compliance 
through  the  other  method. 

In  accordance  with  the  February  4, 
1987.  proposed  rulemaking  notice,  on 
July  17. 1987  (52  FR  27016),  USEPA  (1) 
proposed  for  parallel  processing  to 
approve  325  lAC  7-1-3.1  statewide, 
because  it  provides  for  the  independent 
use  of  stack  testing  to  determine 
compliance  with  the  SOs  emission  limits 
in  325  lAC  7-1;  (2)  proposed  to  reinstate 
the  other  provisions  of  325  LAC  7-1 


*  Tlie  remaining  IS  counties  are:  Dearborn.  Floyd, 
Gibaon.  Jeffenon.  Lake.  La  Porte.  N4arion,  Morgan, 
Porter,  Poaey.  Sullivan.  Vemillion.  Vigo,  Wanick. 
and  Wayne  Counties.  USEPA  proposed  rulemaking 
on  eight  of  these  counties  on  March  13, 1988, 
(lefferson.  La  Porte,  Marion.  Posey.  Sulhvan. 
Vermillion.  Vigo,  and  Wayne)  (S3  FR  6B45).  USEPA 
ha*  recently  proposed,  or  will  soon  propose, 
rulemaking  on  two  of  these  counties  (Floyd  and 
Morgan).  Today.  USEPA  is  proposing  rulemaking  for 
Warrick  County.  It  will  rulemake  on  the  remaining 
four  counties  (Gibson,  Dearborn.  Lake,  and  Porter] 
in  future  notices. 

*  The  generic  procedures  for  "parallel  processing" 
are  described  at  47  FR  22073  (|une  7. 1982).  The 
State  and  USEPA  propose  rulemaking  at  roughly  the 
same  time,  announce  concurrent  comment  periods, 
and  iointly  review  public  conunents.  The  State  and 
USEPA  then  coordinate  resolution  of  any 
deficiencies  prior  to  the  State's  final  adoption  of  the 
rule.  If  the  State's  rule,  as  finally  adopted.  I* 
subatantially  identical  to  the  pTopos«Md  rule,  the 
USEPA  will  take  final  action  on  the  rule  shortly 
following  ite  submittal  to  USEPA.  On  the  other 
hand,  if  the  final  rule  is  substantially  different  than 
the  proposed  rule,  then  USEPA  may  publish  a 
rulemaking  notice  reproposing  action,  as  necessary. 

*  For  the  exact  language  of  32S  LAC  7-1-3.1.  see 
52  FR  17017  (July  17.  1967). 

*  Although  the  rule  contains  a  30-day  averaging 
compliance  methodology  for  certain  sources  and 
monthly  avenging  for  others,  for  purpose*  of  this 
notice,  this  combination  of  methodologies  will  be 
referred  to  as  "30-day  averaging". 


Statewide,  except  for  any  emission 
limits  for  the  15  counties;  and  (3) 
proposed  to  reinstate  its  approval  of 
Indiana's  plan  for  the  77  counties,  based 
on  the  revised  compliance  methodology. 

On  October  21, 1987.  Indiana 
submitted  325  LAC  7-1-3.1,  as 
promulgated  by  the  State  on  September 
24, 1987.  Because  this  rule  was 
substantially  identical  to  the  rule  that 
USEPA  proposed  to  approve  on  July  17. 
1987,  on  January  19. 1988  (53  FR  1354), 
USEPA  approved  this  rule  for  inclusion 
into  the  Indiana  SO*  SIP  statewide; 
reinstated  the  other  general  provisions 
of  325  lAC  7-1  (1980),  i.e..  325  lAC  7-1-1. 
2  (except  for  any  emission  limits  in  the 
15  counties,  including  Warrick  County), 
4,  5,  6.  and  7  statewide;  and.  based  on  its 
approval  of  the  revised  compliance 
methodology,  reinstated  its  approval  of 
Indiana's  SOi  plan  for  the  77  counties, 

Indiana  has  also  submitted  county- 
specific  plans  for  several  other  counties, 
including  Warrick  County.  These  plans 
consist  of  source-specific  emission  limits 
for  certain  sources,  with  the  remainder 
of  the  sources  in  each  county  limited  by 

6.0  pounds  per  million  British  Thermal 
Units  (Ibs/MMBTU)  emission  limit  in 
325  LAC  7-1-2.^  Additionally,  all  sotirces 
are  required  to  meet  the  remaining 
requirements  of  325  LAC  7-1.  as 
modified  with  new  compliance 
methodology  325  LAC  7-1-3.1.  (As  noted 
before,  on  January  19, 1988,  the  general 
requirements  of  325  LAC  7-1  (with  the 
exception  of  the  6.0  Ibs/MMBTU 
emission  limit  in  325  lAC  7-1-2)  were 
reinstated  as  a  portion  of  the  Indiana 
SOi  SIP  for  all  counties  and  new 
compliance  methodology  325  LAC  7-1- 

3.1  was  approved  for  all  counties.) 

Indiana's  Proposed  Plans  for  Warrick 
County 

Today  USEPA  is  proposing  action  on 
Indiana's  SOi  plan  for  Warrick  County. 
This  plan  consists  of  the  source-specific 
emission  limits  and  the  other 
requirements  in  326  lAC  7-1-17  (as 
preliminary  adopted  by  the  Indiana  Air 
Pollution  Control  Board  (lAPCB)  and 
submitted  by  the  State  for  parallel 
processing  on  July  21, 1988],  the 
remainder  of  the  sources  in  each  county 
limited  by  the  6.0  Ibs/MMBTU  emission 
limit  is  325  LAC  7-1-i  and  the  other 
requirements  of  325  LAC  7-1.  as 
modified  with  new  compliance 
methodology  325  LAC  7-1-3.1. 


USEPA  is  proposing  to  approve 
Indiana's  plan  for  Warrick  County  and 
326  lAC  7-1-17,  if  these  limits  are 
submitted  to  USEPA  as  a  State  adopted 
rule.  This  rule  consists  of  Base  and 
Optional  Sets  of  emission  limits.  In  the 
Base  Set,  source-specific  emission  limits 
are  established  for  ALCOA— Warrick 
Power  Station  and  ALCOA — Smelter 
Operations;  Southern  Indiana  Gas  and 
Electric  Company's  (SIGECO)— Culley 
Power  Plant  is  given  the  discretion  to 
vary  its  emission  limits  for  units  1,  2, 
and  3  between  two  discrete  operating 
alternatives,  described  more  fully  in  the 
table  below,  provided  that  IDEM  and 
USEPA  are  notified  by  certified  mail  at 
least  14  days  in  advance  of  any  change. 
USEPA  is  considering  whether  14  days 
provides  sufHcient  advance  notification 
and  solicits  comment  on  the  adequacy 
of  this  period  and  other  periods  of  time. 

Under  the  Optional  Set  of  alternative 
emission  limits.  SIGECO  must  select  one 
set  of  emission  limits  from  among  the 
three  alternative  combinations  listed  in 
the  table  below,  and  may  not  vary 
emission  limits  among  them  once  the 
limits  are  selected.  ALCOA — Warrick 
Power  Station  and  SIGECO  must  jointly 
notify  IDEM  and  USEPA  prior  to 
December  1. 1989  of  their  intention  to 
rely  on  a  specified  set  of  emission  limits. 
Under  the  Base  and  Optional  scenarios, 
emission  limits  for  ALCOA'S  smelter 
operations  remain  fixed. 

Table  of  Emissiona  for  Warrick  County 
As  Preliminarily  Adopted  by  LAPCB, 
July  21, 1968 

Base  Set  of  Emission  Limits 

ALCOA— Warrick  Power  Plant: 

6.0  Ibs/MMBTU  prior  to  August  1, 1991 
5.11  Ibs/MMBTU  beginning  August  1, 
1991,  and  afterward 

ALCOA — Smelter  Operations 

Potline  1  Stacks:  176.3  lbs/hour 
Potline  1  Roof  Monitors:  19.6  lbs/hours 
Potline  2-6  Stacks:  195.2  lbs/hour  each 
Potline  2-6  Roof  Monitors:  21.7  lbs/hour 

each 
Potline  1-6  Combined:  5608  tons/year 
Anode  Bake  Ring  Furnace:  94.1  lbs/hour; 

412  tons/year" 


^  Indiana  has  recently  recodified  its  rule*  from 
Title  325  to  Title  326.  All  rules  in  today's  notice  will 
be  codified  under  Title  328  when  submitted  instead 
of  325.  This  in  no  way  affects  the  substance  of  the 
rules,  and  USEPA  will  take  Tmal  action  upon  them 
using  the  codification  in  which  they  are 
promulgated  and  submitted  by  the  Slate. 


*  The  emission  limits  for  the  ring  furnace  in  all  of 
the  plans  are  approvable  in  the  context  of  the  SIP 
attainment  demonstration.  Because  this  source  has 
applied  for  a  Prevention  a  Significant  Deterioration 
(PSD)  permit,  however,  the  State  has  correctly 
included  a  condition  in  the  rule  that  the  limits 
established  in  a  PSD  permit  will  supersede  the 
modeled  SIP  limits,  if  the  permit  limits  are  more 
stringent. 
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SIGECO— Culley  Power  Plant: 

6.0  Ibs/MMBTU  prior  to  December  31. 

1989 
5.41  Ibs/MMBTU  beginning  December 

31. 1989.  and  until  August  1, 1991 
2.79  Ibs/MMBTU  (unit  1).  2.79  lbs/ 

MMBTU  (Unit  2).  and  5.41  lbs/ 

MMBTU  (Unit  3)  beginning  August  1. 

1991,  and  afterward. 

As  an  alternative  to  the  August  1, 
1991,  limits.  SIGECO  may  at  any  time 
(provided  the  Indiana  Department  of 
Environmental  Management  (IDEM)  and 
USEPA  are  both  notified  by  certified 
mail  at  least  14  days  in  advance] 
operate  under  the  emission  limits  (lbs/ 
MMBTU)  in  the  following  scenario: 


Unit  1, 

Unrt2 

Units 

00006 

4.40 

5.41 

Optional  Set  of  Emission  Limits 

ALCOA— Warrick  Power  Plant: 

5.4  Ibs/MMBTU 

ALCOA — Smelter  Operations 

Same  as  in  Base  Set 

SIGECO— Culley  Power  Plant— Three 
Alternatives: 


0). 
(«) 
f") 


UnH  1 


0.0006 
2.0 

5.4 


Unit  2 


3.2 
2.0 
0.0006 


Units 


5.4 
5.4 
5.4 


Joint  Notification  and  Selection  of  Final 
Limits 

In  order  to  make  these  limits  the 
effective  State  (and  SIP)  limits,  SIGECO 
and  ALCOA  must  jointly  provide 
notification  via  certified  mail  to  IDEM 
and  USEPA  prior  to  December  1. 1989,  of 
their  intention  to  begin  to  rely 
permanently  on  one  of  the  sets  of  limits 
specified  in  the  optional  set  of  emission 
limits  in  the  table  above.  The  written 
notification  shall  contain  a  notarized 
agreement  between  SIGECO  and 
ALCOA  concerning  the  applicable  set  of 
limits. 

In  each  of  the  optional  scenarios,  units 
subject  to  emission  limits  of  5.4  lb/ 
MMBTU  shall  achieve  compliance  by 
December  31, 1989,  while  units  subject 
to  emission  limits  of  3.2  Ib/MMBTU  or 
less  shall  comply  with  an  interim 
emission  limit  of  5.4  Ib/MMBTU  by 
December  31. 1989.  and  shall  achieve 
final  compliance  by  August  1, 1991. 

Stack  Test  Issues 

Rule  325  lAC  7-1-3.1.  which  contains 
both  independently  enforceable  stack 


test  and  30-day  averaging  fuel  analysis 
compliance  methodologies,  is  applicable 
in  Warrick  County.  The  Warrick  County 
rules  clarify  how  compliance 
determinations  will  be  made  using  the 
30-day  averaging  provision  within  325 
lAC  7-1-3.1  in  the  county,  if  SIGECO 
switches  operating  scenarios  among  the 
alternatives  provided  in  the  Base  Set  of 
limits.  The  stack  test  procedures  in  325 
lAC  7-1-3.1  provide  a  testing 
methodology  consistent  with  the  3-hour 
standard.  USEPA  finds  the  State's 
application  of  these  methodologies 
acceptable. 

A  short  discussion  of  Warrick  County 
and  USEPA's  proposed  action  follow. 
Additionally,  technical  support 
documents  more  fully  explaining  this 
plan  are  available  at  the  addresses 
listed  in  the  front  of  this  notice. 

Warrick  County 

As  discussed  above,  five  sets  of 
emission  limitations  for  ALCOA  and 
SIGECO  Culley  are  under  consideration 
here.  The  State  has  performed  some 
additional  analyses  to  supplement  the 
1984  modeling  analysis  discussed  in 
USEPA's  February  4, 1987,  rulemaking 
action  and  to  correct  the  technical 
deficiencies  identified  by  USEPA.  (See 
"Warrick  County  SOi  Modeling 
Analysis".  April  1988  and  the  July  1988 
addendum).  The  additional  modeling 
analyses  used  to  supplement  the  1984 
attainment  demonstration  attempt  to 
follow  the  modeling  guidelines  which 
were  in-place  at  the  time  of  the  earlier 
modeling  (i.e..  "Guideline  on  Air  Quality 
Models",  April  1978  and  "Regional 
Workshops  on  Air  Quality  Modeling:  A 
Summary  Report"  April  1981.  with 
addenda).  Since  that  time.  USEPA  has 
promulgated  revisions  to  its  modeling 
guidelines  (i.e..  September  9, 1986. 
publication  of  "Guideline  on  Air  Quality 
Models  (Revised)".  July  1986  and 
January  6. 1988,  publication  of 
"Supplement  A  to  the  Guideline  on  Air 
Quality  Models  (Revised)".  July  1987). 
USEPA  policy  generally  requires  that 
when  additional  modeling  is  performed, 
such  modeling  be  consistent  with  the 
current  modeling  guidance.  In  the  case 
of  Warrick  County  the  State's  additional 
modeling  followed  the  modeling 
guidelines  in  place  in  1984.  Because  the 
modeling  was  generally  completed  prior 
to  the  latest  revisions.  USEPA  is 
proposing  to  accept  Indiana's  analysis. 

On  May  10, 1988.  the  IDEM  submitted 
a  modeling  analysis  consistent  with  the 
guidelines  that  were  applicable  in  1984 
(e.g..  calm  hour  concentrations 
excluded)."  An  addendum  to  this 


analysis  was  submitted  in  July  1988. 
These  analyses  are  discussed  further 
below. 

USEPA  cited  two  major  deficiencies 
with  the  SIP  for  Warrick  County  in  its 
February  4, 1987,  proposed  rulemaking: 
(1)  The  compliance  test  methods  were 
inconsistent  with  the  attainment  of  the 
short-term  SOs  NAAQS.  and  (2)  the 
State's  modeled  attairmient 
demonstration  contained  several 
technical  deficiencies,  as  discussed 
further  below. 

30-Day  Averaging  Compliance  Test 
Method 

On  October  21. 1987.  the  State 
submitted  a  revised  compliance  test 
method  rule  (325  L\C  7-1-3.1).  On 
January  19, 1988,  USEPA  approved  this 
rule  for  all  92  counties  in  Indiana  (see  53 
FR  1354).  Thus,  this  compliance  issue 
has  been  resolved. 

The  technical  deficiencies  cited  in 
USEPA's  February  4, 1987.  proposed 
rulemaking,  along  with  the  State's 
corrective  action,  are  summarized 
below: 

Lack  of  Emission  Limits  for  ALCOA 
Process  Sources 

The  revised  rule(s)  and  the  State's 
modeling  analyses  for  Warrick  County 
include  emission  hmits  for  the  process 
sources  (smelting  operations)  at 
ALCOA. 

Modeled  Violations  Are  Predicted  Over 
Land  on  ALCOA  Property 

This  deficiency  is  unresolved.  IDEM 
still  has  not  certified  that  ALCOA  has 
erected  fences  around  areas  of  its 
property  which  would  otherwise  be 
open  to  the  public.  According  to 
USEPA's  ambient  air  policy,  40  CFR 
50.1(0),'°  the  NAAQS  do  not  apply  over 
company  property  if  public  access  is 
precluded  by  a  fence  or  other  physical 
barrier.  Although  the  State  has 
informally  notified  USEPA  that  such  a 
barrier  has  been  erected.  USEPA 
requests  the  State  to  provide  formal 
notification  along  wiA  supporting 
documentation  during  the  public 
comment  period. 


'  The  State's  technical  support  document  for  its 
May  10. 1968.  submittal  also  discusses  a  second 


modeling  analysis  performed  with  calm  hour 
concentrations  included.  Because  this  "calms  in" 
approach  is  not  consistent  with  the  guidelines  that 
were  applicable  in  1984,  USEPA  cannot  accept  this 
second  modeling  analysis.  See  the  calms  policy 
portion  of  |oseph  Tikvarfs  June  13. 1983. 
memorandum  entitled  "Regional  Meteorologists 
Workshop.  May  1983".  USEPA's  proposed  approval 
today  is  based  only  on  the  "calms  out"  modeling 
analysis. 

>°  This  policy  was  discussed  in  a  December  19. 
1980.  letter  from  then  Administrator  Douglas  Costle 
to  Senator  Jennings  Randolph. 
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Failure  To  Conaider  BiaUdiiv  Oownwash 
for  Sge(»OiflBy  and  ALOQA  Soom^ 
Incomiifeto  Backgrooad  AmAyri^  and 
Uncertain  AppUcatioD  of  Calm 


In  response  to  Oiese  thcee  issues.  lEM 
recreatad  the  1984  modefing  analysis 
using  the  Industrial  Source  Complex 

(ISC]  model  with  the  foUowil^  rhananf 

(a)  BoildiiQ  dotcnwash  conside^d  Car 
certain  SIGBCO  and  ALCOA  sources, 
with  calms  corrected  for  with  the 
CAIMFRO  post-processor  ti.B., 
consistent  with  the  applicable 
guidelines,  calm  boor  concentgations 
were  excluded  in  the  calculatioa  of  3- 
hour  and  24-hour  concentrationsj  (bj 
anemoaieter  ImgM  set  to  6.1  meters  (m), 
not  10  in,  wfcitJi  was  erroneously  used 
before,  and  (c)  bacicgroMnd  SOi 
coocentratioiw  aooouated  for,  uaai%  the 
Stale's  bacfcffound  program. 

Hw  State's  modeling.  discMsaed  in  a 
technical  support  docuoient  prepared  by 
the  State  entitled  "  Warwk  County  SOi 
Analysis".  Aprii  ISSa.  it  soranarized 
below. 

Enmsion  iavemtoq^  TIk  point  aoitrce 
inventory  consisted  of  Culley  Stacks 
1.2.3:  ALCOA  Power  Plant  Stacks  1.2.3: 
ALCOA  PoUme  Stadcs  l.Z.3,4.5.6  and 
the  ALCOA  Ring  Furnace  Stack.  Each 
set  of  emission  limits  was  modeled. 
Stacks  below  the  good  eagiaeering 
practice  {GEP)  kumula  height  weic 
modeled  for  huflding  downwash. 

Receptor  Grid:  Receptors  were 
excluded  from  fenced  company  property 
oonislait  wA  USEPA's  assent  air 
policy.  USEPA  notes  that  no  receptors 
were  located  over  the  Ohio  River, 
consistent  with  R^ooal  policy  at  the 
time  Ihe  underlying  modeling  was 
performed  fm  1984).  In  a  letter  dated 
September  4. 1985,  Region  V  notified  the 
State  that  all  new  actions  with  modeling 
analysis  snbmitted  after  January  1, 1988, 
must  incJade  receptors  over  water.  In  its 
public  comments  dated  May  4. 1987. 
lD0d  noted  that  the  Warrick  County 
SIP  was  initiaUy  submitted  in  February 
1985  and  shoold.  therefore,  be  based  on 
the  Regional  .guidance  outstanding  at 
that  time. 

Even  thongk  USEPA  is  today  acting 
on  a  plan  recently  snbmitted  by  IDEM. 
USEPA  recognizes  that  this  ptan  and  fte 
associated  modeling  are  a  continuation 
of  the  IflBS  sabaHttal.  For  this  reason 
USEPA  proposes  not  to  reqnire 
receptors  over  the  Ohio  River  for  the 
purpose  of  this  SIP  effort  aad  today's 
rulemakiag  actions.  USBW  wishes  to 
make  dear,  however,  thai  USH'A's 
proposed  approval  of  (he  analyses  for 
the  plan  today,  which  do  not  address 
rec^tors  vver  wmtar.  wiU  not  apply  to 
•■y  «tiwr  anaiysn  of  the  Warrick 


County  ana  {or  any  other  araa)  used  to 
■ttl^Mrt  aiqr  &tture  x^gulatoiy  acHoa. 

M«dei  Reauka:  Hie  Stale's  "tahm 
ouf  modelii^  analysis  p-e..  Ills  analysis 
proposed  today  by  TBEPAas  being 
consistent  with  the  1984  USEPA 
moddiag  guidelines)  pn£cts  that  «aoh 
of  the  alternative  sets  of  wmiaainn  liaiits 
contained  in  fiie  Warrick  County  Plan 
(See  TaUe,  above]  rail  result  in 
concentrations  below  the  S-hout,  24- 
hour  and  annual  NAAQS.  Ibua.  USEPA 
proposes  to  approve  each  ^  the 
alternative  sets  of  limits. 

Attainment  Dale:  USEPA  aooepts  the 
State's  determination  that  the  fiiiiBl 
compfiaace  date  of  August  1. 1901.  for 
SIGECO  and  ALCOA  meets  &e 
requirement  of  the  Clean  Air  Act.'  * 
Based  on  its  proposed  approval  of  the 
compliance  date  for  SIGECO  and 
ALCOA,  USEPA  also  proposes  to 
approve  the  final  attainmeat  date  of 
August  1. 1991.  for  the  Warrick  County 
plao. 

AdiJBtioBal  bsues 

Pursuant  to  section  123  of  Ae  Cleao 
Air  Ad,  USERA  has  promulgated 
regidations  wUch  restrict  credit  lor 
stadcs  of  sources  in  ejostexux.  and 
dispersion  techniques  implemented  on 
or  after  DeoeBiber  31, 1970.  fflEM  has 
reviewed  afl  sources  in  Waniek  County 
and  has  documented  that  all  sources 
and  stacks  were  modeled  cons'istently 
with  these  regulations. 

Also  Prevention  of  Significant 
Deterioration  {PSD}  increment 
consumption  is  not  an  issue,  because  the 
revision  establishes  Federal  enussion 
limits  where  none  now  exist.  Thus, 
approval  of  the  base  Indiana  Warrick 
County  plan  is  not  expected  to  increase 
actual  (baseline]  emissions  and  does  not 
consume  PSD  increment  See  45  FR 
52735 {August?,  1980).  Under  the 
alternative  emission  limits,  however, 
actual  emissions  from  some  sources  may 
increase  (and  others  may  decrease)  as  a 
result  of  the  variability  afforded  to 
ALCOA  and  SIGECO.  Because  the  net 
effect  of  these  emission  changes  cannot 
be  estimated  at  this  time;  USEPA 
requests  IDEM  to  identify  during  the 
public  comment  period  how  it  will 
address  PSD  incremeHt  consumptioa 
under  these  conditions. 

Finally  the  modeling  included 
receptors  in  Kentucky,  the  only  other 
stale  within  50  km..  which  is  the  normal 
range  for  USEPA's  reference  models.  AH 


"  Waniolc  Cemrty  it  ciirf wtly  -imis^mkei 
unclassiriable  for  SO*.  Section  110  of  (be  Clean  Air 
Act  requires  attainmeat  oTibe  prinaiY  NAAQS  as 
expeditioMly  sa  pmiifMe.  ^t  no  later  than  three 
years  from  the  date  of  approval  of  the  plan,  and 
attainment  of  the  secondary  NAAQS  within  a 
reasonable  time. 


of  the  coBfaiBatioB  of  Uadts  in  the  Table 
will  resalt  in  attainment  in  Kentucky. 
Tbus  the  Tetpilreuuiuts  of  secOon 
110(a)(2)(E)  has  been  met 

Tliiiiiiaaiji 

The  )tJly  21. 1088.  ptan  being 
considered  Is  approvable  because  the 
State's  modeling  analyses  {which  are 
consistent  with  the  modeling  guidelines 
that  were  applicable  in  1984  and  Region 
V  guidance)  demonstrate  attainment 
and  maintenance  of  the  S0>  NAAQS. 
USEPA  proposes  to  approve  the  plans 
preliminarily  adopted  by  tfie  Indiana  Air 
Pollution  Control  Board  on  July  21, 1988, 
provided  that  it  is  ultimately  adopted  fay 
the  State.  {Under  USEPA's  parallel 
processing  procedures,  a  Warrick 
County-specific  rule  must  be  billy  State 
adopted,  enforceable,  and  submitted  as 
such  as  a  revision  to  Indiana's  SO2  SIP 
before  USEPA  can  take  final  rulemaking 
action  on  it.) 

The  Office  of  Management  and  Budget 
has  exempted  tUe  rule  Eraan  the 
requirements  of  section  3  olExacutive 
Order  12291.  The  Administrator  has 
certified  that  SP  appravah  do  ttiA  liave 
a  significant  economic  iaipaot  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

List  of  Subjects  in  40  CFR  Pari  52 

Air  poHution  control 
Intergovernmental  relations.  Sulfur 
oxides. 

Authority:  42  U.&C.  7401-7M2. 

Daled;  July  22, 1988. 
Valdas  V.  Adamkus, 
Rcgjonoi  A  dfiiinistrutui'. 
[FR  Doc.  88-17484  Filed  8-2-88: 8:45  am] 

BIUJNG< 


40  CFR  Part  52 

[FRL  3418-9;  Oodiat  Na  MWSS-IMk] 

Approval  and  Proroulgatian  of  Air 
QuaDty  Unptomentation  Ptans; 
Pennsylvania;  Ozone 

AQENCT:  U.S.  Environmenta!  Protection 
Agency. 

action:  Proposed  rulemaking. 

summaiit:  EPA  is  today  proposing 
approval  of  a  request  from  the 
Commonwealth  of  Pennsylvania  to 
revise  the  Philadelphia  portion  of  the 
Ozone  State  Implementation  Plan  {SIP). 
This  revision  will  amend  Air 
Management  Regulation  V  by  addii^ 
regulations  pertaining  to  the  control  of 
petroleum  solvent  dry  cisimim 
emissions.  Peansylvaaia  has  submitted 
this  reviswn  to  meet  tbe  requirements  of 
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the  Clean  Air  Act  and  its  1982  Ozone 
SIP. 

DATE:  Comments  must  be  submitted  on 

or  before  September  2, 1988. 

ADDRESSES:  Copies  of  the  proposed 

revision  are  available  for  public 

inspection  during  normal  business  hours 

at  the  following  locations: 

U.S.  Environmental  Protection  Agency, 
Region  III,  Air  Management  Division, 
841  Chestnut  Building,  Eighth  Floor. 
Philadelphia,  PA  19107.  Attn:  Donna 
Abrams  (3AM11) 

Commonwealth  of  Pennsylvania. 
Department  of  Environmental 
Resources,  Bureau  of  Air  Quality 
Control,  200  North  3rd  Street, 
Harrisburg,  PA  17120,  Attn:  Gary  L 
Triplett 

City  of  Philadelphia.  Air  Management 
Services,  500  S.  Broad  Street, 
Philadelphia,  PA  19146,  Attn:  William 
Reilly. 

All  coments  on  this  proposed  action 
submitted  within  30  days  of  publication 
of  this  notice  will  be  considered  and 
should  be  directed  to  Mr.  Joseph  Kunz, 
Chief.  PA/WV  Section  at  the  EPA. 
Region  III  address  above.  EPA  Docket 
No.  AM055-PA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Abrams  (3AM11)  at  the  EPA, 
Region  III  address  above  or  call  (215) 
597-9134. 

SUPPLEMENTARY  INFORMATION:  The 
Clean  Air  Act  mandates  that  states 
adopt  regulations  requiring  Reasonably 
Available  Control  Technology  (RACT). 
In  accordance  with  this  mandate, 
Pennsylvania  as  well  as  Philadelphia, 
committed  to  adopt  implement  and 
enforce  RACT  regulations  for  applicable 
volatile  organic  compound  (VOC)  source 
categories,  once  future  guidelines  were 
released,  as  part  of  its  1982  Ozone  SIP 
(50  FR  7774). 

On  October  6. 1982.  EPA  published  a 
Group  III  control  technique  guideline 
(CTG)  regarding  the  control  of  emissions 
from  petroleum  solvent  dry  cleaners 
(EPA-450/3-82-009).  In  response  to  the 
requirements  of  the  Clean  Air  Act.  and 
the  commitment  made  in  its  1982  Part  D 
Ozone  SIP  to  adopt  RACT  regulations 
for  applicable  VOC  source  categories, 
the  Pennsylvania  Department  of 
Environmental  Resources  submitted  a 
revision  to  the  Philadelphia  portion  of 
the  Pennsylvania  Ozone  SIP  on 
February  23. 1987.  which  incorporated 
the  recommendations  made  in  this  CTG 
document.  The  Commonwealth  of 
Pennsylvania  also  submitted 
pharmaceutical  tablet  coating 
regulations  which  will  be  acted  upon 
under  a  separate  rulemaking  action.  In 
addition,  the  Commonwealth  of 


Pennsylvania  submitted  a  revised 
definition  pertaining  to  VOC,  as  well  as 
compliance  guidelines  for  VOC.  EPA  is 
not  acting  on  this  portion  of  the  request 
at  this  time,  because  Philadelphia's 
revised  definition  of  VOC  is  inconsistent 
with  EPA's  currently  recommended 
definition.  EPA  will  act  on  this  portion 
of  the  request  at  a  later  date. 

This  revision  would  amend 
Philadelphia's  Air  Management 
Regulation  V  by  adding  new  definitions 
pertaining  to  petroleum  solvents  and 
petroleum  solvent  dry  cleaning,  and 
adding  a  new  Section  XI  entitled 
"Petroleum  Solvent  Dry  Cleaning." 
Compliance  guidelines  for  implementing 
this  Section  were  also  submitted. 

Philadelphia  provided  adequate  notice 
in  a  local  newspaper  informing  the 
public  of  a  hearing  on  December  10. 
1985.  pertaining  to  the  proposed 
amendment  to  Air  Management 
Regulation  V.  Comments  from  the  public 
hearing  were  taken  into  consideration 
prior  to  adopting  final  regulations.  This 
proposed  revision  is  discussed  in  more 
detail  below. 

Section  I.  Defmitions 

Petroleum  Solvents — Organic  material 
solvents  produced  by  petroleum 
distillation,  comprising  a  hydrocarbon 
range  of  mainly  8  to  12  carbon  atoms  per 
organic  molecule,  that  are  used  as 
cleaning  agents  in  the  petroleum  solvent 
dry  cleaning  industry. 

Petroleum  Solvent  Dry  Cleaning — A 
process  for  the  cleaning  of  fabrics  with  a 
petroleum  solvent  by  means  of  one  or 
more  washings  in  solvent,  extraction  of 
excess  solvent,  and  drying  by  exposure 
to  a  heated  air  stream.  A  petroleum 
solvent  dry  cleaning  facility  includes, 
but  is  not  limited  to.  washers,  dryers, 
solvent  niters  and  purification  systems, 
waste  disposal  systems,  holding  tanks, 
pumps,  and  attendant  piping  valves. 

SecdoD  XL  Petroleum  Solvent  Dry 
Cleaning 

This  section  applies  to  petroleum 
solvent  dry  cleaning  facilities,  as 
defined  in  section  I.  that  consume  more 
than  one  hundred  (100)  gallons  of 
petroleum  solvent  on  a  daily  basis. 

This  regulation  specifies  that  the 
owner  or  operator  of  any  petroleum 
solvent  dry  cleaning  dryer  subject  to  this 
section  shall  limit  VOC  emissions  to  the 
atmosphere  to  an  average  of  3.5  pounds 
of  VOC  per  one  hundred  (100)  pounds 
dry  weight  of  articles  dry  cleaned;  or 
shall  install  and  operate  a  solvent 
recovery  dryer  in  a  maimer  such  that  the 
dryer  remains  closed  and  the  recovery 
phase  continues  until  a  final  recovered 
solvent  flow  rate  of  fifty  (50)  milliliters 
per  minute  is  attained. 


Another  provision  of  this  regulation 
specifies  that  any  petroleum  solvent 
filtration  system  subject  to  this  section 
shall  reduce  the  VOC  content  in  all 
filtration  wastes  to  one  (1)  pound  or  less 
per  one  hundred  (100)  pounds  dry 
weight  of  articles  dry  cleaned,  before 
disposal  and  exposure  to  the 
atmosphere;  or  shall  install  and  operate 
a  cartridge  filtration  system,  and  drain 
the  filter  cartridges  in  their  sealed 
housings  for  eight  (8)  hours  or  more 
before  their  removal. 

Furthermore,  this  regulation  requires 
that  the  owner  or  operator  of  any 
petroleum  solvent  dry  cleaning  facility 
subject  to  this  section  shall  repair  all 
petroleum  solvent  vapor  and  liquid 
leaks  within  three  (3)  working  days  after 
identifying  the  sources  of  the  leaks. 
Also,  if  the  necessary  repair  parts  are 
not  on  hand,  the  owner  or  operator  shall 
order  these  parts  within  three  (3) 
working  days,  and  repair  the  leaks  no 
later  than  three  (3)  working  days 
following  the  arrival  of  the  necessary 
parts. 

Additionally,  this  regulation  specifies 
that  the  owner  or  operator  of  any 
petroleum  solvent  dry  cleaning  facility 
subject  to  this  section  shall  install, 
operate  and  maintain  equipment 
consistent  with  manufacturer's 
specifications  and  recommendation  in 
order  to  minimize  VOC  emissions.  Also, 
the  owner  or  operator  shall  minimize 
fugitive  VOC  emissions  irom  the 
storage,  handling  and  transfer  of 
petroleiun  solvent  or  petroleum  solvent 
containing  materials  through 
employment  of  appropriate  operating 
practices  or  procedures  to  reduce 
solvent  loss  and  evaporation  to  the 
atmosphere. 

Lastly,  the  CTG  requires  that  the 
implementing  agency  establish  or 
approve  procedures,  methods  and 
guidelines  for  petroleum  solvent  dry 
cleaning  facilities  to  determine 
compliance  with  the  requirements  of  this 
section  and  the  owner  or  operator  of 
any  affected  facility  shall  comply  with 
such  procedures,  methods  and 
guidelines,  including  requirements  for 
inspection,  testing,  recordkeeping  and 
reporting,  as  prescribed  by  the  agency 
and  consistent  with  current  U.S.  EPA 
guidance.  The  compliance  guidelines  for 
control  of  emissions  from  petroleum 
solvent  dry  cleaning  have  been 
submitted  as  part  of  the  SIP  revision, 
and  are  discussed  in  more  detail  in  the 
technical  support  document  (TSD) 
accompanying  this  proposed  rulemaking 
action. 

It  should  be  noted  that  the  compliance 
guidelines  currently  do  not  contain 
specific  recordkeeping  and  reporting 


Fadaral 


r  /  Vol.  53,  No.  149  /  Wednesday.  August  3.  1988  /  Proposed  Rules 


requirements.  The  Philadelphia  Air 
Management  Services  (AMiS)  has 
drafted  reporting  and  recordkeeping 
requiremeata  to  be  inooiporated  into 
these  guidelines.  These  proposed 
requiremeats  read  as  follows: 

RecordkeepiBg  and  Reporting 

The  owner  or  operator  of  any  affected 
petroleaB  solvent  dry  cleaning  facility 
shall  maJHtoia  records  of  aperatkafl, 
inspecdons,  and  stainteDaBce  such  that 
the  PADER  can  deterauae  coa^diaace. 
These  records  shail  at  a  rainiawtm. 
include: 

1.  lofannation  on  purchases, 
inventory,  and  daily  oonsuoiptioa  of 
petroleum  solvents. 

2.  Operatioaal  information  on 
washers,  dryers  and  solvent  filtration 
systems,  inrlnriii^  daily  hours  of 
operation,  cycle  times,  and  dry  weight  of 
articles  cleaned. 

3.  Information  on  leak  inspections  and 
repairs  for  all  equipment  and 
components  handling  petroleum 
solvents. 

Each  required  record  or  item  of 
information  shafl  be  retained  at  the 
facihty  for  a  period  of  two  (Z)  years,  and 
shaH  be  node  available  to  thie 
Department  for  inspection  or  copying 
upon  request. 

A.  The  owner  or  operator  shall  also 
marntam  and  make  available  for 
inspection  by  the  Department  copies  of 
all  nanufaLtai  ei  s'  specifications  and 
recommendations  for  dry  cleaning 
equipment  operated  at  Ae  facihty. 

B.  Tlie  Depuilweirt  may  require  the 
owner  or  operator  of  any  aifeoted 
facffity  to  ailbinit  leports  samfflarizing 
informatien  on  daily  operations, 
inspectioiis  aira  mauitenance  actn^ties, 
or  such  other  information  as  required  by 
the  Department  to  determine 
comphance.  The  DepaitowBt  shaQ  notify 
the  owner  or  operator  in  writing  of  such 
reporting  leqn^cmcnts  and  riiaR 
prescribe  the  fonn  and  manner  in  which 
aach  reports  are  to  be  subaitted. 

AneddewhMn  to  the  TSD  has  been 
prepared  which  oadines  this  proposed 
amendment  to  (he  cowpfianoe  gwdcBnc. 
as  weH  as  ootlining  otliier  arinor  revision 
pertahasig  to  veoordkecfitog  and 
reporting.  The  anwdmnits  negawBag 
recordkeeping  —d  reporting  vrtU  be 
ComaUy  iuoarpecMBd  iiito  the 
compbaBoe  gidddtoaa  pnor  to  talckig 
final  ruleasiiing  ndtiaa  «a  Ibis  ae^aest. 

EPAapsspoadag  appnaarfof  Ibis 
revinian  baaed  oa  ad^eraaiaalian  that  it 
confonns  with  the  CIC  iwitaiaiag  to 
lagBepetiaiemB*ycleaBsesglPA«0/ 
3-«2-009),  as  well  as  fuIHlling  the 
rrtniffawfits  of  Ihe  Ctoaa  Air  Act  winch 
mandates  the  adopliaB  af  sadi  a 
reguiatioe.  Also,  in  acoofdance  with  this 


mandate,  this  action  fulfiHs  a 
reqnirement  contained  in  the  1982  Part  D 
Ozone  Sff  for  Pennsylvania  and 
PhiladeljilHa  which  specifies  that  RACT 
regulations  for  applicable  VOC  source 
categories,  for  which  guidelines  are 
released,  must  be  adopted,  implemented 
and  enforced  by  the  state. 

In  addition  to  die  above,  EPA  is 
proposing  approval  based  on  a 
determination  diat  die  amendment 
meets  die  requirements  of  section 
110(aK2)  of  the  Clean  Air  Act  and  40 
CFR  l^rt  51,  Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
State  lasplementation  Plans. 

Under  S  U.S.C.  eosfb),  I  certify  that 
this  SIP  revision  wiQ  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  amall  entities. 
(See  46  FR  BTW). 

The  Office  of  Management  and  Budget 
has  exempted  diis  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Sabieots  ia  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relationa.  Ozone. 
Reporting  and  recordkeeping 
lequiiemeuts. 

Autkority:  42  USXL  7101-7642. 

Date:  Noveater  4. 1987. 
Stanley  L.  LMkoMwki 
Acti*^  Regional  AdmtMs^atar. 
(FR  Doc.  88-16548  Filed  8-2-M:  ftCS  aoM 


40CFRFMt180 
(Of^-MOIT^  Pm.-S42S-<l 

AcMyl  TMbutyl  ORrflto;  Totafwiov 


AQENCY:  EDvironmeatal  AralBOtion 
Agency  (EPA;. 
action:  Proposed  rule. 

summary:  This  document  proposes  diat 
acetyl  trihutyl  citrate  (CAS  Reg.  No.  77- 
90-7)  be  exempted  bam  the  reqaisement 
of  a  tolerance  whea  used  as  an  inert 
ingredient  (plasticizeri  in  pesticide 
formulatioas  applied  to  animal*.  Thu 
proposed  regulation  was  reqoeatad  by 
Alpha  Chemical  and  Mastics  Caip. 
oaye:  Wdttoi  oooaMtfa.  jdaatffiad  by 
the  dacuawot  oammd  nufliber  {OFF- 
3009174.  flual  be  noMvad  aa  «r  h^DW 
September  &  nSB. 

By  mail,  aabmit  oemmeals  to:  IVgyam 

rrS-TSTC).  OCBoe  of  Pesficade 
IragBaaia,  sBWfORBKfiftal  Protection 
Ageacy,  401 M  St.,  SW.,  Washington, 
DC  20460. 


In  person  deliver  comments  to: 
Registration  Support  and  Emergency 
Response  Branch,  Registration 
Division  (TS-787C),  Environmental 
Protecten  Agency.  Rm.  718.  CM  #2, 
1921  I^erson  Davis  Highway, 
Aiiingtoa,  VA  27202. 

Information  submitted  as  a  comment 
conceraing  this  document  may  be 
oiaimed  confidential  by  marMng  any 
part  or  an  of  that  inrorreatran  as 
"Cot^dential  Business  hrfonnation" 
(CBI).  Information  so  jnadied  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  die  comment  that  does  not 
contain  CBI  most  be  submitted  for 
inclusion  in  the  public  recovd. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
wiihout  prior  notice  to  die  submittar.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
addreas  givea  above  front  8  aja.  to  4 
pm, Monday throagh Friday,  excluding 
legcd  holidays. 

FOR  fURIMtR  INfOWMATtOW  CONTACT: 

By  mail:  Keiry  B.  Leifer,  Registration 
Support  and  Emergency  Response 
Bamch,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20480. 

Office  location  and  telephone  number 
Registration  Support  and  Emergency 
Response  Branch,  Rm.  718,  CM  #2, 
1921  Jefferson  Davis  Hi^way, 
Ariington.  VA  22202.  {703>-S57-7700. 

SURPUMENTART  mFOBMATION:  At  the 

request  of  Alpha  Chemical  and  Rastics 
Corp.,  the  Administrator  proposes  to 
amend  40  C7R  ISaiOOlte}  by 
establiahiog  an  exemption  from  the 
requirement  of  a  tolerance  for  acetyl 
tribntyl  citrate  when  used  as  a 
component  of  plastic  animal  tags  in 
pesticide  formulations  applied  to 
animals. 

Inert  ingredients  are  aH  ingredients 
that  are  not  active  ingredients  as 
defined  in  48  CFR  182.9(c),  and  include, 
but  are  not  lianted  to,  the  following  types 
of  ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocaibous;  surfactants  such  as 
polyoxyettiyleRe  polymers  and  fatty 
acras:  ceniefs  aacsi  as  ^ny  ano 
diatonmceaas  earth:  dnckenen  such  as 
carrigeenan  and  uicidified  ceBalose; 
wetting  Bad  spreadfaig  egents:  and 
propenants  In  aerosol  dnpeaaers  and 
emulsifiers.  Hie  terra  "^leif  is  not 
intended  to  inmly  nontnaddty:  <he 
ingredient  nmy  or  may  ml  be 
chentically  active. 

Preambles  to  proposed  Tnieaiaklng 
documents  of  tins  nature  indode  the 
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common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 
toxicological  and  other  scientiflc  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 

Name  of  inert  ingredient.  Acetyl 
tributyl  citrate  (CAS  Reg.  No.  77-fl0-7]. 

Name  and  address  of  requestor. 
Alpha  Chemical  and  Plastics  Corp.,  1 
Jabez  St.,  Newark.  NJ  07105. 

Bases  for  approval  of  acetyl  tributyl 
citrate.  1.  No  effects  were  observable 
when  acetyl  tributyl  citrate  was 
administered  to  rats  at  5  percent  of  the 
diet  in  an  8-week  feeding  study. 

2.  No  concerns  were  raised  during  a 
structure-activity  review  of  acetyl 
tributyl  citrate. 

3.  Acetyl  tributyl  citrate  is  cleared 
under  21  CFR  181.27  for  use  as  a 
migrating  plasticizer  in  food-packaging 
materials. 

4.  Acetyl  tributyl  citrate  is  cleared 
under  21  CFR  175.300  as  a  component  of 
resinous  and  polymeric  coatings  used  as 
food-contact  surface  of  articles  intended 
for  use  in  producing,  manufacturing, 
packing,  processing,  preparing,  treating, 
packaging,  transporting,  or  holding  food. 

EPA  has  initiated  new  review 
procedures  for  tolerance  exemptions  for 
inert  ingredients.  Under  these 
procedures  the  Agency  conducts  a 
review  of  the  data  base  supporting  any 
prior  clearances,  the  data  available  in 
the  scientific  literature,  and  any  other 
relevant  data.  Based  on  a  review  of  such 
data,  the  Agency  has  determined  that  no 
additional  test  data  will  be  required  to 
support  this  regulation. 

Based  on  the  above  information  and 
review  of  its  use.  it  has  been  found  that 
when  used  in  accordance  with  good 
agricultural  practices  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environment.  In 
conclusion,  the  Agency  has  determined 
that  the  proposed  amendments  to  40 
CFR  Part  180  will  protect  the  public 
health.  It  is  therefore  proposed  that  the 
regulations  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  that  contains 
this  inert  ingredient  may  request  within 
30  days  after  publication  of  this 
document  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  408(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 


bear  a  notation  indicating  both  the 
subject  and  tiw  petition  and  document 
control  number  {OPP-300176|.  AH 
written  comments  filed  in  response  to 
this  proposal  will  be  available  for 
Bupection  in  the  Registration  Support 
and  Emergency  Response  Brandi  at  the 
address  given  above  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

Tke  Office  of  Management  and  Budget 
has  exea^ited  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291- 

Jhirsuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9&- 
354,  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  July  21, 1988. 
Edwin  F.  Tinsworth, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  Part  180 
be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient  as  follows: 

§  1 80. 1 00 1    Exemptions  from  the 
requirement  of  a  tolerance. 

***** 

(e)  *  *  * 


Inert  ingredients  Limits 


Uses 


Acetyl  tributyl  citrate 
(CAS  Reg.  No  77- 
90-7). 


Component  ol 
plastic  animal 
lags. 


|FR  Doc.  8a-17344  Filed  8-2-68;  8:45  am] 

■ILUNO  CODE  (SW-VO-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1152 

(EX  Parte  No.  274:  Sub-No.  131 

RaN  Abandonments;  Use  of  Rigtits-of- 
Way  as  Trails 

AQENCV:  interstate  Commerce 
Commiaaion. 

ACTION:  Advanced  notice  of  proposed 
rulemaking:  exteaskm  of  commenl 
period. 

SUMMARY:  Hie  Commission  extends,  for 
an  additional  15  days,  the  commenl 
period  in  this  rulemaking  proceeding 
which  has  be«i  reopened  to  consider  a 
proposal  by  the  National  Association  of 
Reversionary  Property  Owners 
(NARPO)  to  consider  whether  the  rules 
implementing  section  1247(d)  of  the 
National  Trails  System  Act  (16  U.S.C. 
1247(d)  [Trails  Act),  adopted  in  Rail 
Abandonments — Use  of  Rights-of-  Way 
as  Trails,  2 1.C.C.2d  591  (1986)  [Trails  /] 
and  Rail  Abandonments— Supplemental 
Trails  Act  Procedures,  4. 1.C.C.2d  152 
(1987)  [Trails  11],  codified  at  49  CFR 
1152.29.  should  be  amended  to  require 
railroads  and  trail  groups  to  report  to 
the  Commission  on  the  outcome  of 
negotiations  to  transfer  railroad  rights- 
of-way  for  interim  trail  use  and  rail 
banking  purposes  under  section  1247(d). 

Petitioners  argue  that  extending  Ihe 
comment  period  is  necessary  to  give 
interested  persons  the  opportunity  to 
comment  on  NARPO's  proposal  in  the 
context  of  National  Wildlife  Federation. 
et  aJ.  V.  Interstate  Commerce 
Commission,  et  al.,  U.S.C. A,  D.C.  Cir.. 
Nos.  86-1389.  On  June  10. 1988,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  that  case 
affirmed  in  part  and  remanded  in  part 
our  decision  in  Trails  I  regarding  the 
issue  of  whether  trail  use  and  rail 
banking  could  ever  constitute  a  taking  of 
reversionary  interests  for  which 
compensation  must  be  paid  under  the 
Fifth  Amendment  to  the  U.S. 
Constitution.  While  I  see  no  real 
connection  between  the  remanded 
questions  and  the  supplemental 
rulemaking,  I  will  grant  a  15-day 
extension.  Only  Trails  I  issues  directly 
relevant  to  NARPO's  reporting 
proposals  will  be  considered  here  All 
other  issues  presented  by  the  Tra/Js  I 
remand  will  not  be  considered  or 
addressed  in  this  proceeding,  but  will  he 
considered  only  when  Trails  I  is 
reopened  for  that  purpose.  Any 
comments  beyond  the  scope  of  those 
authorized  here  will  not  be  considered 
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DATES:  Comments  are  due  on  August  18 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  H.  Dettmar,  (202)  275-7245. 
|TDD  for  hearing  impaired  (202)  275-1721] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  prior  notice 
(published  at  53  FR  19807-08  (May  31. 
1988)  and  decision  (served  May  27, 
1988).  To  obtain  a  copy  of  that'full 
decision  write  to  Dynamic  Concepts. 
Inc.,  Room  2229,  Interstate  Commerce 
Commission  Building,  Washington.  DC 
20423,  or  call  (202)  289-4357/4359  (DC 


Metropolitan  Area),  (assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721  or  by 
pickup  from  Dynamic  Concepts,  Inc.,  in 
Room  2229  at  Commission  headquarters. 

This  action  w\\\  have  no  impact  on  the 
human  environment  or  energy 
conservation  because  it  involves  only 
possible  reporting  requirments. 

It  has  been  certified  that  the 
proposals,  if  adopted,  would  have  no 
significant  impact  on  small  businesses 
because  only  possible  reporting 
requirements  by  trail  user  groups  are 
involved. 


List  of  Subjects  in  49  CFR  Pari  1152 

Administrative  practice  and 
procedure.  Environmental  protection. 
National  trails  system.  National 
resources.  Railroads,  Recreation, 
Recreation  areas. 

Authority:  5  U.S.C  553:  IB  U  S  C   1247(d): 
and  49  U.S.C.  10321.  10903.  10904,  and  10906 
Decided:  July  27.  1988. 

By  the  Commission.  Henlhcr )  Gradison. 
Chairman. 

Norela  R.  McGee, 

Secretary. 

[FR  Doc.  88-17424  Filed  &-2-«8;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  niles  or 
proposed  rules  that  are  applicabie  to  the 
pubba  Notices  of  hearings  arxj 
Investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functiorts  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
■anagement  and  Budget 

July  29.  1988. 

The  Department  of  AgricuUure  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
pubhshed.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
coUection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(8),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  [7] 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  shonkl  advise  the  OMB 
Deik  CMKicer  of  your  intent  as  early  as 
possible. 


Extension 

•  Agricultural  Marketing  Service 
Marketing  Agreement  for  Peanuts — No. 

146 
Peanut  Administrative  Committee  Forms 
Recordkeeping:  On  occasion;  Weekly; 

Monthly;  Annually 
Business  or  other  for-profit;  7903 

responses;  2082  hoars 
Virginia  M.  Olson  (202)  447-5057 

•  Agricultural  Markethig  Service 
Poultry  Maricet  News  Reports 
PY-10,  PY-17,  PY-88,  PY-80 
Weekly;  Monthly 

Businesses  or  other  for-profit;  Small 
business  or  organizations;  55,932 
responses;  2,242  hours 

Floyd  D.  Blethen  (202)  447-8911 

•  Rural  Electrification  Administration 
Rating  Summary  of  Operations  and 

Maintenance  (REA  Electric  System) 
REA  Form  300 
On  occasion 
Small  businesses  or  organizations;  328 

responses;  1,312  hours 
Archie  W.  Cain  (202)  382-1900 

•  Agricultural  Marketing  Service 
Oregon — Washington — CaUfomia 

Winter  Pears,  Marketing  Order  No. 

927 
Committee  forms  only 
Recordkeeping;  On  occasion 
Farms;  Businesses  or  other  for-profit; 

5,182  responses;  3,320  hours 
Virginia  M.  Olson  (202)  447-5057 

Revision 

•  Agricultural  Marketing  Service 
Melons  Grown  in  South  Texas, 

Marketing  Order  No.  979 
Recordkeeping;  On  occasion;  Biennially 
Farms;  Businesses  or  other  for-profit;  149 

responses;  15  hours 
Virginia  M.  Olson  (202)  447-5057. 
Donald  E.  Hulcher. 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  88-17427  Filed  8-2-88;  8:45  am] 

BILUNG  CODE  3410-01-M 


Soil  Conservation  Service 

Finding  of  No  Significant  Impact; 
Otoucalofa  Creek  Watershed,  MS 

agency:  Soil  Conservation  Sovice, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

smMMMV:  Pursoant  to  section  102(2KC) 
of  the  National  Environmental  Polky 


Act  of  1989;  the  Council  on 
Environmental  Quality  Guidelines  (7 
CFR  Part  650);  U.S.  Department  of 
Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  Otoucalofa  Creek 
Watershfld,  Calhoun,  Lafayette, 
Yalobusha  Counties,  Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT: 

L.  Pete  Heard,  State  Conservationist, 
Soil  Conservation  Service,  Suite  1321, 
A.H.  McCoy  Federal  Building,  100  West 
Capitol  Street,  )ackson.  Mississippi 
39269,  telephone  801-965-5205. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings,  Pete  Heard,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
control  and  watershed  protection  in  a 
partially  completed  watershed.  The 
planned  works  of  improvement  include 
the  land  treatment  throughout  the 
watershed,  20  floodwater  retarding 
structures,  5  major  grade  control 
structures,  8  miles  of  streambank 
protection,  and  minor  grade  control 
structures.  Planned  measures  will  be 
installed  jointly  by  the  Corps  of 
Engineers  and  the  Soil  Conservation 
Service  as  a  component  of  a 
Demonstration  Erosion  Control  Project. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
L.  Pete  Heard. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  Ais 
publication  in  the  Federal  Register. 
L.  Pete  Heard, 
State  CoaaenraUoBisL 

Dated-  July  &.  1986. 
[FR  Doc  88-17497  Filed  8-2-88;  8.-45  am] 

BtLUNQ  CODE  MtO-IS-M 
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Finding  of  No  Significant  Impact;  Poilc 
Creek  Watershed,  WV 

agency:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  Hnding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for 
supplemental  work  in  the  Polk  Creek 
Watershed,  Lewis  County,  West 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

RoUin  N.  Swank,  State  Conservationist, 
Soil  Conservation  Service,  75  High 
Street.  Room  301.  Morgantown,  West 
Virginia  26505,  Telephone:  304-291-4151. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  signiHcant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  RoUin  N.  Swank,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  supplemental  project  concerns  a 
plan  for  flood  control.  The  planned 
works  of  improvement  include  clearing 
and  snagging  1.3  miles  of  lower  Polk 
Creek. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fdl 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Rollin  N.  Swank.  West  Virginia. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 


intergovernmental  consultation  with  State 

and  local  officials.) 

Rollin  N.  Swank, 

State  Conservationist 

July  26. 1968. 

(FR  Doc.  88-17442  Filed  8-2-88;  8:45  am] 

BtLUNQ  CODE  3410-1«-4t 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collaction  Under 
Review  by  ttie  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Survey  of  Sole  Proprietorships 
Form  Number:  Agency — EC-104 

0MB— None 
Type  of  Request:  New  Collection 
Burden:  5000  Respondents;  1250 

Reporting  hours.  Average  hours  per 

response — .25  hours. 
Needs  and  Uses:  Information  is  used  to 

estimate  undercoverage  in  the  sole 

proprietorship  component  of  the  1987 

Economic  Censuses. 
Affected  Public:  Households  that 

reported  self-employment  income  on 

the  March.  1988  Current  Population 

Survey  (CPS). 
Frequency:  One  time. 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Francine  Picoult. 

395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer. 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  July  28. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

|FR  Doc.  88-17455  Filed  8-2-88;  8:45  am) 

BILUNQ  COOE  3510-CW-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census 
Title:  1988  Long-Term  Care  Survey 
Form  Number:  LTC  1.  2,  3.  7.  9L1.  9L2. 

9L3,  9L4,  9L5, 10, 11 
Type  of  Request:  New 
Burden:  9,296  hours 

Avg  Hours  Per  Response:  Ranges  from  2 
to  70  minutes,  depending  on  the  form 
used 
Needs  and  Uses:  This  survey  will  obtain 
data  to  be  used  by  Duke  University 
and  others  to  determine  the  health 
care  needs  of  people  65  years  and 
older. 
Affected  Public:  Individuals  or 

households  Businesses  or  other  for- 
profit 
Frequency:  One-time,  except  for 
institutionalized  respondents  who  will 
respond  twice  (semi-annually) 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer;  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer. 
Room  3208  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  July  28, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-17456  Filed  8-2-88;  8:45  am| 

BILUNQ  COOe  3510-07-M 


International  Trade  Administration 

Performance  Review  Board 
Membership 

This  notice  announces  the 
appointment  by  the  Department  of 
Commerce  Under  Secretary  for 
International  Trade,  Allen  Moore,  of  the 
Performance  Review  Board.  This  is  a 
revised  list  of  membership  which 
includes  previous  members  as  listed  in 
the  August  7, 1987.  Federal  Register 
Announcement  (52  FR  29405)  with 
additional  members  added  to  serve  a 
two  year  term.  The  purpose  of  the 
International  Trade  Administration's 
PRB  is  to  review  and  make 
recommendations  and  other  issues 
concerning  members  of  the  Senior 
Executive  Service  (SES).  The  names  of 
the  PRB  members  are: 
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Joseph  Spetrini,  Deputy  to  the  Deputy 

Assistant  Secretary  for  Import 

Administration 
Maureen  R.  Smith,  Deputy  Asssistant 

Secretary  for  Japan  International 

Economic  Policy 
Michael  J.  Coursey,  Director,  Office  of 

Investigations  Import  Administration 
Rolf  D.  Luft,  Deputy  Assistant  Secretary 

for  Services  Trade  Development 
Michael  R.  Czinkota,  Deputy  Assistant 

Secretary  for  Trade  Information  and 

Analysis  Trade  Development 
Saul  Padwo.  Director,  Office  of  Trade 

Promotion,  U.S.  &  Foreign  Commercial 

Service 
Marilyn  Wagner,  Assistant  General 

Counsel  for  Administration. 

Dated:  July  22, 1988. 
lames  T.  King,  Jr., 

Personnel  Officer.  ITA. 

|FR  Doc.  88-17420  Filed  8-2-88;  8:45  am] 
BILLING  CODE  3510-OS-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Program  Applications;  North  Carolina 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  for  an  Indian 
Business  Development  Center  (IBDC) 
under  its  American  Indian  Program 
(AIP)  to  operate  an  IBDC  for  a  3  year 
period,  subject  to  satisfactory 
performance,  Agency  priorities  and 
availability  of  funds.  The  cost  of 
performance  for  the  first  12  months  is 
estimated  at  $193,000  for  the  budget 
period  January  1, 1989  to  December  31. 
1989.  The  IBDC  will  operate  in  the 
Cherokee  Indian  Reservation/Asheville, 
North  Carolina  geographic  service  area. 
The  funding  instrument  for  the  IBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  IBDC  is  designed  to  provide 
management  and  technical  assistance  to 
the  minority  business  community  and,  in 
particular,  to  American  Indian  clients 
for  the  establishment  and  operation  of 
businesses.  In  order  to  establish  this. 
MBDA  supports  IBDC  firms  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  American 
Indian  and  other  minority  individuals 


and  firms;  offer  a  full  rapge  of 
management  and  technipal  assistance; 
and  serve  as  a  conduit  of  information 
and  assistance  regarding  minority 
business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  minority 
business  community  in  general  and, 
specifically,  the  special  needs  of 
American  Indian  businesses,  individuals 
and  organizations  (50  points);  the 
resources  available  to  the  firm  in 
providing  management,  and  technical 
assistance  (10  points);  the  firm's 
approach  to  performing  the  work 
requirements  included  in  the  application 
(20  points);  and  the  firm's  estimated  cost 
for  providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

The  IBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  year-to-date  quantitative 
and  qualitative  evaluations  to  determine 
if  funding  for  the  project  should 
continue.  Continued  funding  will  be  at 
the  discretion  of  MBDA  based  on  such 
factors  as  an  IBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  September  15, 1988. 
Applications  must  be  postmarked  on  or 
before  September  15, 1988. 

ADDRESS:  Atlanta  Regional  Office.  U.S. 
Department  of  Commerce/MBDA,  1371 
Peachtree  St.,  Suite  505,  Atlanta,  GA 
30309,  404/347^1091,  Area  Code/ 
Telephone  Number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlton  L.  Eccles,  Regional  Director, 
AUanta  Regional  Office.  _ 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Note:  A  pre-application  conference  to 
assist  all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  1371 
Peachtree  Street,  NE.,  Suite  505,  Atlanta, 
Georgia,  Friday,  August  26, 1988,  at  10:00  a.m. 


11.801  Minority  Business  Development 

(Catalog  of  Federal  Domestic 

Assistant) 
Robert  M.  Henderson, 

Acting  Regional  Director.  Atlanta  Regional 
Office. 
Dated  July  28. 1988. 

[FR  Doc.  88-17440  Filed  8-2-88:  8:45  am| 

BILUNG  CODE  3S10-21-M 

National  Bureau  of  Standards 

(Docket  No.  80589-8089] 

Proposed  Federal  Information 
Processing  Standards  Publication  for 
Conformance  Testing  Policy  and 
Procedures 

agency:  National  Bureau  of  Standards. 

Commerce. 

ACTION:  Notice  of  proposed  Federal 

Information  Processing  Standards 

Publication  for  Conformance  Testing 

Policy  and  Procedures. 

summary:  The  Institute  for  Computer 
Sciences  and  Technology  (ICST).  at  the 
National  Bureau  of  Standards  (NBS)  is 
responsible  for  developing  the  standards 
that  the  Federal  Government  uses  in  its 
computer  and  related 
telecommunications  systems.  The  ICST 
works  with  Government,  industry, 
standards  organizations,  and  research 
institutions  to  get  the  Federal 
Government's  requirements  for 
standards  addressed  and  implemented 
in  off-the-shelf  commercial  products. 
Where  products  are  expected  to  support 
complex  standards  specifications, 
conformance  testing  may  be  required  to 
reduce  risks  and  raise  confidence  in 
information  system  products. 

Prior  to  submission  of  these  proposed 
conformance  testing  policy  and 
procedures  to  the  Secretary  of 
Commerce  for  review  and  approval  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicabihty,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
section  detailing  the  policy  and 
procedures.  Both  sections  are  included 
in  this  announcement. 
date:  Comments  on  this  propsoed  FEPS 
must  be  received  on  or  before  November 
1, 1988. 

address:  Written  comments  concerning 
the  adoption  of  this  document  as  a  FIPS 
should  be  sent  to:  Director.  Institute  for 
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Computer  Sciences  and  Technology, 
ATTN:  Fire  Confonnance  Te«ting  Policy 
and  Procediu-es,  Technology  Building. 
Room  B-154,  National  Bureau  aS 
Standards.  Caithersburg.  MD  20890. 

Written  comnients  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  6628,  Herbert 
C.  Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW.,  Washington.  DC  2023a 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  L.  Arnold  )ohnson.  Institute  for 
Computer  Sciences  and  Technology. 
National  Bureau  of  Standards, 
Gaithersburg.  MD  20699,  telephone  (301) 
975-3247. 

Date:  )uly  28. 1988. 
Ernest  Amblet. 

Director. 

Federal  Information 

Processing  Standards  Publication 


(date) 

Announcing  the 

CONFORMANCE  TESTING  POUCY 
AND  PROCEDURES 

Federal  biformation  Processing 
Standards  Pubfications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  after  approval  by  the 
Secretary  of  Commerce  pursuant  to 
Section  111(d)  of  the  Federal  ftoperty 
and  Administrative  Services  Act  of  1949 
as  amended  by  the  Computer  Security 
Act  of  1987.  PubKc  Law  100-235. 

Name  of  Document.  Conformance 
Testing  PoMcy  and  Procednres. 

Category  ofDocumeat.  General 
PubKcation. 

Explanation.  TTris  document 
establishes  a  policy  and  procedures 
regarding  conformance  testing  programs 
for  Federal  Information  Processing 
Standards  (FIPS).  This  FIPS  specifies  the 
policy  and  procedures  for  corrformance 
test  methods,  for  conformance  testing  of 
implementations  of  PIPS,  and  for 
certifying  those  implementations  that 
comply  with  tfce  FIPS  requirements.  An 
organizational  modri  of  a  PIPS 
certification  system  ia  described.  Under 
this  system  an  implementation  of  a  FIPS 
can  be  tested  by  an  ICST  recognized 
testing  laboratory,  and  the  test  results 
accepted  by  ICST  as  the  basis  for  a 
certificate  indicating  compliance  with 
that  FIPS. 

Approving  Authority.  U.S.  Department 
of  Com-nerce.  Natkmal  Bureau  of 
Standards  {Inatitete  for  Computer 
Sciences  and  Tedmolagy). 


Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Bureau  of  Standards  (bistitBte  for 
Computer  Sciences  and  Technology). 

Applicability.  The  policy  and 
procedures  for  confonnance  testing 
defined  herein  apply  whenever  FIPS 
contain  requirements  for  conformance 
testing  in  order  to  support  Government 
objectives  for  information  systems. 

Implementation.  This  FIPS  becomes 
effective  [6  months)  after  approval. 

Specifications.  Federal  Information 
Processing  Standards  Publication 

(FIPS  PUB ). 

Confonnance  Testing  Policy  and 
Procedures  (afnxed)^ 

SpeciaJ  Information.  Comnients  and 
questions  concerning  this  policy  and 
procednres  should  be  addressed  to: 
Director,  Institote  for  Computer  Sciences 
and  Technology.  ATTN:  FIPS 
Conformance  Tesdng  Policy  and 
Procedures.  National  Bureau  of 
Standards.  Gaithersburg,  MD  20809. 

Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  When  ordering, 
refer  to  Federal  Information  Processing 

Standards  Publicatian 

(HPSPUB )  and  title. 

Payment  may  be  made  by  check,  money 

order,  puicbase  order,  credit  card,  or 

depocit  acooimt 

Federal  Information 

Processing  Standards  Publication 


(date) 

CONFORMANCE  TESTING  POUCY  AND 
PROCEDURES 

CONTENTS 
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Certificates 
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4.2  Testing  Propam  Implementation  and 
Administration 

5.  Recognition  of  Otlter  Conformance  Testing 
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1.  Introduction 

1.1    Background 

The  National  Bureau  of  Standards 
(NBS).  Institute  for  Computer  Sciences 
and  Technology  (ICST)  is  responsible 
for  developing  U.S.  Government-wide 


Standards  for  computer  software, 
hardware,  data  management,  security, 
networks  and  related 
telecommunication  systems.  The 
authority  for  this  responsibility  is 
assigned  under  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  by  Public  Law  100-235. 

ICST  develops  standards,  provides 
technical  assistance,  and  carries  out 
research  to  advance  the  effective  use  of 
computers  by  government  and  industry. 
ICST  works  through  voluntary  industry 
standards  oi^nizations  to  develop 
standards  that  will  meet  the  needs  of 
government  users,  lliese  standards  are 
issued  as  Federal  Information 
Processing  Standards  (FIPS)  and  provide 
the  foundation  for  compatibihty  and. 
where  necessary,  interoperability  among 
government  systems  implementing  these 
standards.  FIPS  also  serve  as  the  basis 
for  Government  acquisttion  of 
commercial  off-the-shelf  products  and 
services  from  competitive  sources. 

The  pace  of  standards  development 
for  information  systems  (information 
processing  and  telecommunications)  has 
intensified  in  recent  years,  stimulated  by 
user  needs  for  interconnectivity  of 
hardware,  software,  and  network 
systems.  These  standards  are 
increasingly  complex — often  describing 
functional  requirements  and  allowing 
for  numerous  options  in  implementation. 

To  achieve  interoperability  and 
effective  use  of  information  systems, 
users  need  off-the-shelf  products  that 
work  together  and  conform  to  these 
emerging  standards.  Where  products  are 
expected  to  support  complex  standards 
speciHcations,  conformance  testing  may 
be  required  to  reduce  risks  and  raise 
consumer  confidence  in  information 
system  products. 

ICST  is  responsible  for  organizing, 
managing,  directing  and  administering 
the  FIPS  program.  Among  the 
responsibihties  assisted  under  the  FIPS 
program  is  the  task  of  insuring  that,  for 
products  to  be  acquired  by  the  Federal 
Government,  a  mechanism  is  availiable 
for  determining  that  these  products 
conform  to  the  FIPS.  In  carrying  out  this 
task,  the  ICST  develops  and  maintains 
conformance  testing  programs  for  the 
FIPS.  These  programs  require  adequate 
test  methods  and  procedures,  suitable 
testing  laboratories,  and  a  formal 
acknowledgenient  of  product 
compliance  or  iKMicompliance  to  FIPS. 

1.2    Purpose 

This  document  is  intended  to  inform 
Government  agencies,  industry, 
standards  development  bodies,  and 
other  interested  organizations  of  the 
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ICST  policy  with  regard  to  FIPS 
conformance  testing  programs. 

The  purpose  of  this  document  is  to 
provide  a  framework  for  developing 
uniform  Government-wide  conformance 
testing  programs  for  FIPS.  This  common 
framework  of  policies  and  procedures 
serves  as  the  basis  upon  which  the 
detailed  procedures  for  a  conformance 
testing  program  are  defined.  Some  or  ail 
of  the  features  identified  by  this 
framework  may  be  selected  where 
appropriate  to  meet  a  FIPS  conformance 
testing  need. 

The  FIPS  conformance  testing 
program  objectives  are: 
— To  encourage  more  effective 
utilization  and  management  of 
Government  staff  by  ensuring  that 
skills  acquired  on  one  job  are 
transportable  to  other  jobs  thereby 
reducing  the  costs  of  staff  retraining. 
— To  reduce  the  overall  information 
systems  costs  by  making  it  easier  and 
less  expensive  to  maintain 
information  technology  applications 
and  to  transfer  these  applications 
among  different  information  systems, 
including  replacement  systems. 
— ^To  protect  the  technical  assets  and 
staff  time  of  the  Federal  Government 
by  insuring  to  the  extent  possible  that 
products  (off-the-shelf  or  government 
developed)  brought  into  the  Federal 
inventory  comply  with  Government 
approved  FIPS. 
— To  establish  proven  test  methods  and 
competent  testing  services  for 
assisting  Government  agencies  in  the 
procurement  of  industry  supplied 
products. 

1.3    Scope 

The  focus  of  this  document  is  to 
defme  policy  and  procedures  related  to 
conformance  testing  for  FIPS.  Other 
types  of  testing  such  as  performance, 
acceptance,  and  quality  testing,  are  not 
addressed  in  this  document. 

In  determining  conformance  testing 
requirements  for  a  given  FIPS,  a  number 
of  areas  are  expected  to  be  considered. 
Among  the  areas  to  be  considered  are 
the  Government  testing  needs,  test 
method  technology,  standard 
specifications,  alternative  testing 
sources  (third-party  testing.  Government 
testing,  self-testing,  etc.),  and  existing 
accreditation  and  certification  systems. 

A  number  of  different  techniques  may 
be  required  for  testing  conformance  to 
the  FIPS.  Conformance  testing  may 
include  the  facilities  of  computer 
hardware,  software  or  communication 
networks.  Where  necessary  to  assess 
FIPS  conformance,  it  may  include  a 
demonstration  of  interoperability 
against  a  reference  implementation. 


The  validation  of  information  system 
products  as  used  in  this  document 
applies  to  the  process  of  testing  and 
certification  of  a  product  that  is 
purported  to  conform  to  the  FIPS.  These 
policies  and  procedures  do  not  address 
the  validation  and  verification  (V&V) 
associated  with  the  various  steps  of  the 
product  development  life  cycle. 

Some  terms  in  this  document  have 
specific  meaning.  The  Appendix 
provides  a  definition  of  these  terms. 
Whenever  these  terms  are  intended  to 
carry  the  meaning  defmed  in  the 
Appendix,  they  will  be  highlighted  in  the 
document. 

The  policy  and  procedures  for 
conformance  testing  defmed  herein 
apply  whenever  FIPS  standards  are 
required  to  support  Government 
objectives  for  information  systems. 

2.  Organizational  Model  for  FIPS 
Confonnance  Testing 

Conformance  testing  for  a  FIPS  will  be 
accomplished  in  accordance  with  the 
organizational  model  described  in  this 
section.  This  organizational  model 
consists  of  a  certification  body,  testing 
laboratories  and  the  cUents.  Each 
member  of  this  organization  shares 
important  responsibilities  for  assuring 
compliance  of  products  for  conformance 
to  a  FIPS.  Under  the  rules  and 
procedures  established  by  ICST,  this 
model  will  enable  a  client  to  have  his 
product  tested  by  any  ICST  recognized 
testing  laboratory;  and  the  test  results 
produced  by  that  laboratory  accepted  by 
ICST  as  the  basis  for  issuing  a 
validation  certificate  to  the  client.  The 
validation  certificate  is  formal 
notiHcation  by  ICST  that  the  product 
meets  the  compliance  requirements  for 
that  FIPS. 

A  certification  body  is  established  for 
each  FIPS  designated  to  have  a 
conformance  testing  program.  The  same 
basic  organizational  model  is  used  for 
each  conformance  testing  program.  Full 
implementation  or  use  of  all  parts  of  the 
organizational  model  depend  on  the 
complexity  of  the  standard  and  the 
conformance  testing  needs  for  that 
standard. 

This  section  identities  the 
responsibilities  for  each  member 
involved  in  the  organization. 

2.1    FIPS  Certification  Body 

The  Director  of  ICST  provides  the 
overall  direction  for  organizing, 
managing,  directing,  the  administering 
the  FIPS  Certification  Body. 

The  Director  of  ICST  is  the  FIPS 
Certification  Authority  for  the  FIPS 
conformance  testing  program.  The 
Director  of  ICST: 


a.  Establises  and  maintains  the 
conformance  testing  program  policies 
and  procedures, 

b.  Approves  the  test  method  used  in 
determining  compliance  of  products  to 
each  FIPS. 

c.  Develop  and  maintains  the 
validation  procedures  to  be  followed  by 
clients  in  order  to  receive  a  validation 
certificate. 

d.  Issues  a  validation  certificate  based 
on  the  results  of  a  test  report, 

e.  Establishes  the  period  of  time  a 
validation  certificate  is  effective, 

f.  Establishes  the  accreditation  criteria 
for  testing  laboratories  for  each  FTPS, 

g.  Maintains  and  periodically 
publishes  the  official  list  of  products 
that  have  a  current  validation 
certificate, 

h.  Coordinates  with  other  certification 
authorities  to  review  certification 
criteria  for  the  purpose  of  harmonizing 
certificates  and  making  provisions  for 
mutual  recognition  of  conformance 
testing. 

i.  Evaluates  and  resolves  disputes  on 
all  matters  concerning  conformance 
testing  for  FIPS, 

j.  Periodically  assesses  the  need  for  a 
conformance  testing  program, 
maintenance  of  a  test  method  or  testing 
laboratory  accreditation  program,  for  a 

nps, 

k.  Maintains  and  publishes  lists  of 
testing  laboratories  recognized  by  ICST 
to  perform  FIPS  conformance  testing, 

1.  Insures  that  facilities  are  available 
to  maintain  the  test  method,  and  to 
provide  assistance  to  testing 
laboratories  and  clients,  and 

m.  Establishes  the  fees  or  rates  for 
ICST  provided  products  and  services. 

2.2    Testing  Laboratories 

Testing  laboratories  as  used  in  this 
document  perform  conformance  testing 
in  accordance  with  ICST  approved 
validation  procedures.  Testing 
laboratories  may  be  commercial 
laboratories,  university  laboratones. 
Federal,  State  or  local  Government 
laboratories,  or  foreign-based 
laboratories. 

Only  testing  laboratories  accredited 
under  an  ICST  approved  laboratory 
accreditation  program,  or  testing 
leboratories  under  formal  agreement 
with  ICST  shall  be  recognized  by  ICST 
to  do  FIPS  confonnance  testing. 

The  responsibilities  of  a  testing 
laboratory  are  to: 

a.  Obtain  and  maintain  laboratory 
accreditation  as  appropriate, 

b.  Conduct  conformance  testing  in 
accordance  with  the  ICST  precribed 
procedures. 
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c.  Prepare  a  teat  report  in  accordance 
with  ICST  prescribed  procediires  aa  a 
result  of  the  testing  perfonned. 

d.  Participate  in  proficieacy  testing  as 
required. 

e.  Pay  all  relevant  fees, 

f.  Participate  in  training  aeasions  or 
HMetings  aa  required  by  ICST  to  remahi 
up-to-date  of  changes  to  the  test  method 
and  the  vaUdation  procedures. 

g.  Vttmde  fieedback  to  ICST  on 
problems  and  inqirovementa  relating  to 
the  test  aietbods  and  validation 
procedures. 

2.3    Clients 


Clients  aae  responsible  for  submitting 
requests  foe  ptaduct  validation  in 
accordance  with  M^ST  prescribed 
procedures.  The  responsibilities  of  a 
client  include: 

a.  Providing  complete  and  accurate 
information  to  the  teating  laboratory  and 
certiiicatk»  bo<i^  for  the  petfocmance  of 
the  requested  validation. 

b.  Submitting  information  in  a  timely 
manner  so  that  the  validation  process 
can  be  completed  in  sufficient  time  to 
meet  the  needs  of  the  client. 

c.  Subsuttiag  a  "Declaration  of 
Conformance"  as  required  by  the 
validation  isocedures. 

d.  Unless  otherwise  agreed  to  by  the 
testing  laboratory  providing  the  test 
facilities  and  materials  necessary  for 
testing. 

e.  Provi<Mag  a  product  in  conformity 
with  the  FIPS. 

3.  Tesfing  Labnratory  AccrecBtation 

ICST  will  carry  out  its  responsibilities 
for  conforauince  testing  through  testing 
laboratories  iudged  to  be  competent  to 
objectively  perform  the  necessary  tests. 
Laboratory  accreditayon  serves  as  a 
basis  fer  deteimiaing  laboratory 
competence.  The  purpose  is  to  insure 
that  testing  facilities  are  available  for 
obtaining  an  unbiased  assessment  of 
products  regarding  FIPS  conformity. 

Wherever  appropriate  for  a  given 
FIPS.  ICST  wiU  draw  upon  the  NB6 
National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP)  as  the 
basis  far  accrediting  testing 
laboratories.  ICST  shall  establish 
technical  criteria  for  laboratory 
accreditation,  and  provide  technical 
experts  for  assessing  testing  laboratory 
competence. 

The  objectives  of  laboratory 
accreditation  are  to: 

a.  Provide  objective  unbiased  testing 
services, 

b.  Assess  and  evaluate  each  testing 
laboratory  accredited  to  do  testing  for 
conformance  to  FIPS  by: 


(1)  Condocting  periodic  laboratory 
proficiency  testing  to  identify  testing 
deficiencies, 

(2)  Initial^,  and  periodically 
thereafter,  conducting  on-site 
assessments  to  determine  compUance 
with  the  accreditation  criteria,  and 

(3)  Concfaicting  visits  to  verify  reported 
changes  in  the  laboratory's  persoimeL 
facilities,  aad  operatioas.  or  to  explore 
possible  reasons  for  poor  performance 
in  testing  practices. 

c  Insare  that  the  testing  laboratory 
has  adequate  qeelity  control,  faoMties, 
eqnipraent  end  persomiel  to  conduct 
testing, 

d.  Determine  that  the  testing 
laboratory  staS  is  adequately  trained  in 
using  the  appropriate  test  method. 
following  the  prescribed  validation 
procedures  and  is  knowledgeable  of  the 
criteria  for  validation  certiRcates, 

e.  Insure  that  adequate  ret:ords  are 
maintained  to  suppert  the  testing 
performed  wdA  that  test  reports  are 
produced  to  provide  the  necessary 
informatioa  for  detemiaing  compliance 
to  FIPS. 

L  Notify  the  testing  laboratory  of 
deficiencies  and  specifiy  requirements 
to  correct  these  deficiencies, 

g.  Establish  criteria  and  procedures 
for  testing  laboratories  to  both  obtain 
and  maintain  accreditation. 

4.  Test  Mefnod,  Procedures,  Reports  and 
Certificates 

ICST  is  responsible  for  providing  and 
implementing  conformance  testing 
programs  for  FIPS.  The  key  elements  of 
a  conformance  testing  pro-am  are  the 
test  method,  validation  procedures,  test 
report  and  validation  certificate.  The 
following  requirements  apply  when 
establishing  conformance  testing 
programs  for  FIPS. 

4.1    Conformance  Teating  Elements 

A.  Test  Method 

1.  ICST  shall  recognize  one  test 
method  for  each  FIPS. 

2.  The  test  method  indudes  the  test 
suite,  support  tools,  and  documentation. 

a.  Test  suite  shall  be  designed,  where 
feasible,  to  be  self-checking,  modular  to 
allow  for  testing  standard  options  or 
levels,  and  have  documented  test 
objectives  for  each  test. 

b.  The  test  method  shall  include 
support  tools  where  appropriate  for 
controlling  and  automating  the 
conformance  testmg  process.  As  a 
minimum,  the  following  automated 
functions  shall  be  considered: 

(1)  A  mechanism  for  controlling  the 
setup,  int^nfy  and  systematizing  of  the 
test  suite  for  the  imptemenlation  nnder 
test,  and 


(2)  A  mechanism  for  automating  the 
evaluation  of  test  results. 

a  "Hie  test  method  shall  include  full 
documentation  for  the  following  where 
appUcabie: 

(1)  Instailhig  and  executing  the  test 
suite,  (2)  Evaluating  the  test  results  for 
accuracy  and  completeness,  and 

(3)  Installing  and  executing  the  test 
method  support  tools. 

3.  An  assessment  of  the  standard  and 
the  test  suite  shaU  be  made  to  determine 
what  parts  of  the  standard  are  tested  by 
the  test  suite.  The  results  of  (his 
assessment  shall  be  documented  with 
the  test  method.  Conversely,  those  areas 
of  the  standard  that  are  not  tested  by 
the  test  sirite  sfaaB  be  documented.  This 
docinnentation  shall  be  updated  with 
each  new  release  of  the  test  suite. 

4.  The  test  method  shall  be  used  solely 
for  the  purpose  of  assessing 
conformance  to  the  FIPS.  "Hie  test 
method  shotdd  not  include  tests  or 
procedures  for  assessing  other  product 
characteristics  such  as  performance 
(capacities,  speed,  usefulness,  or  vendor 
support),  standard  refinement,  or 
product  quality.  If  the  test  meriiod 
contains  tests  not  used  in  determining 
conformify,  then  that  part  of  die  test 
method  shall  be  clearly  identified,  and 
those  tests  shall  not  be  used  as  the  basis 
for  obtaining  a  validation  certificate. 

5.  ICST  shall  insure  that  all  test 
methods  are  adequately  tested  before 
being  used  as  the  basis  for  a  vaUdation 
certificate. 

6.  Before  adoption  by  ICST.  and  test 
method  shall  undergo  a  "field  test" 
period  for  public  review  and  comment. 
This  public  review  period  allows  ICST 
to  assess  suitebilify  of  the  test  method 
for  testing  coaformance  to  FIPS.  Notice 
of  the  availability  of  the  test  method  for 
review  shall  be  placed  in  the  Federal 
Register. 

The  public  revtew  time  period  for  the 
test  method  shall  be  determined  by 
ICST. 

7.  Test  methods  shaU  be  accessible 
and  available  to  all  potential  usera  and 
interested  parties  (not  unduly  restriced 
from  use  by  manufacturers,  academia. 
government,  or  other  usen  due  to  legal 
considerations  or  cost). 

8.  For  test  ss^hods  not  owned  by 
ICST.  ICST  shall  arrange  with  the  test 
method  owner  to  evaluate,  copy, 
withdraw  from  and  suppiement  the  test 
method  as  necessary  to  provide  for  the 
testing  for  confonnanoe  to  FIPS.  When 
changes  to  the  test  method  are 
determined  necessary,  the  owner  shall 
be  notified  of  the  needed  changes.  Any 
comments  and  remmmendations 
resulting  faom  use  of  the  test  method 
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will  be  collected  and  forwarded  to  the 
owner  of  the  test  method  for  review. 

9.  Unless  otherwise  waived  by  the 
Director  of  ICST,  provision  for 
maintaining  the  test  method  shall  be 
made  before  vaUdation  use. 

10.  Test  Method  Control. 

When  required,  ICST  shall  insure  that 
the  test  method  is  properly  maintained 
for  testing  conftninance  to  FIPS,  and 
that  this  maintenance  is  coordinated 
with  others  as  needed. 

The  functions  associated  with  control 
and  maintenance  of  the  test  method 
include  procedures  for 

a.  Handling  challenges  to  the  test 
method, 

b.  Approving  changes  to  the  test 
method,     . 

c.  Testing  and  release  of  new  versions 
of  the  test  method. 

d.  Reporting  test  method  problems, 

e.  Assisting  testing  laboratories, 
clients  and  others  in  proper  use  of  the 
test  method,  and 

f.  Co<mlinating  with  the  respective 
standard  maintenance  committee  and 
others  as  appropriate. 

Where  the  same  test  method  is  used 
by  other  certification  systems,  or  it  is 
maintained  by  an  organization  other 
than  ICST.  ICST  will  obtain 
coordinatifHi  among  the  oiganizatims 
involved. 

B.  Validation  Procedures 

The  validation  procedures  define  the 
steps  and  criteria  by  whidi  FIPS 
conformance  testing  is  done  in  order  for 
a  validation  certificate  to  be  issued. 
ICST  specifies  the  validation  procediu^s 
for  eadi  conformance  testing  program. 

The  following  requirements  apply  to 
validation  procedures. 

1.  Notice  of  the  availablity  of  new  or 
major  revisions  to  validation  procedures 
shall  be  published  in  the  Federal 
RegtBter  for  comments.  [A  copy  shall  be 
sent  to  DOC  General  Agreement  cm 
Trade  and  Tariff  Secretariat.] 

2.  The  procedures  for  handling  client 
disputes  on  the  test  method  or 
validation  procedures  shall  be  specified. 

3.  The  procedures  followed  by  ICST 
for  interpretation  of  a  FIPS  shall  be 
specified.  For  software  standards,  the 
procedures  described  in  the  FIPS  PUB 
29-2,  Interpretation  Procedures  for 
Federal  Information  Processing 
Standards  for  Software,  shall  be 
followed  when  requesting  technical 
interpretations. 

4.  The  steps  that  the  client  shall  follow 
in  order  to  have  a  product  tested  and  to 
obtain  a  validation  certificate  shall  be 
specified. 

5.  The  statements  or  information  that 
the  client  provides  in  a  declaration  of 


confonnance  for  receiving  a  valiation 
certificate  shall  be  specified. 

6.  Whenever  appropriate,  the  testing, 
procedures,  or  information  that  is 
required  in  order  for  the  client  to  have 
equivalent  configurations  or  maintained 
products  recognized  as  having 
validation  status  shall  be  specified. 

C.  Test  Reports 

1.  The  test  report  shall  state  the 
specific  environment  in  which  the 
testing  was  done. 

2.  The  test  report  shall  indicate  all 
deviations  from  the  standard  found  in 
the  product  as  a  result  of  using  the  test 
method. 

3.  The  test  report  shall  state  all  facts 
and  results  related  to  testing  of  the 
subject  product. 

4.  The  test  report  shall  allow  for  a 
foreword  and  statement  of  disclaimer 
based  on  national  requirements,  e.g.. 
"The  ICST  may  make  full  and  free 
public  disclosure  of  the  Test  Report  in 
accordance  with  the  'Freedom  of 
Information  Act'  (5  U.S.C.  522).  The 
results  of  this  validation  are  only  for  the 
purpose  of  satisfying  United  States 
Government  requirements  and  apply 
only  to  the  computer  system,  operating 
system  release  and  software  product 
identified  in  the  Test  Report  llie  Test 
Method  is  used  to  determine,  insofar  as 
is  practical,  the  degree  to  which  the 
subject  product  conforms  to  the  FTPS. 
Information  for  this  report  was  provided 
by  the  supplier  of  the  product  The 
United  States  Govenmient  does  not 
represent  or  warrant  that  the  subject 
product  has  no  nonconformities  to  the 
FIPS  other  than  those  presented  in  the 
Test  Report." 

5.  Test  reports  that  serve  as  the  bases 
for  a  validation  certificate  shall  be 
available  for  public  review. 

D.  Validation  Certificate 

A  validation  certificate  is  formal 
notification  by  ICST  that  the  product 
has  been  tested  in  accordance  with 
ICST  prescribed  validation  procedures, 
and  that  the  test  report  indicates 
product  compliance  with  the  FIPS. 

A  validation  certificate  does  not  imply 
or  warrant  acceptable  use  of  a  product 
for  any  given  application,  nor  does  it 
indicate  acceptance  of  the  product 
regarding  efficiency  or  performance. 
Conformance  testing  is  strictly  a  means 
of  determining  compliance  that  leads  to 
a  judgment  of  conformity  based  on  the 
test  method  used. 

A  validation  certificate  is  not  an 
unequivocal  endorsement  of  complete 
confonnance  of  a  product  to  the 
standard  or  that  the  subject  product  has 
no  nonconformities  to  the  standard. 


other  than  those  identified  by  the  test 
method. 

1.  Certification  Criteria 

ICST  shall  provide  the  criteria  tot 
issuing  a  Certificate  of  Validation. 

The  certification  criteria  for  a  given 
FIPS  may  optionally  permit  a  certificate 
to  be  issued  for  implementations  that  do 
not  pass  aJI  the  test  objectives.  When 
the  certification  criteria  allows  for  this 
type  of  certificate,  a  "Conditioner 
Certificate  of  Validation  shall  be  issued 
in  lieu  of  a  Certificate  of  Validation.  The 
"Conditioner  Certificate  of  Validation 
gives  notice  to  the  user  of  the  product 
that  it  was  formally  tested,  but  use  of 
the  product  is  conditional  on  the  user's 
acceptance  of  the  product  with  the 
detected  conformance  limitations.  The 
certification  criteria  for  this  type  of 
certificate  shall  normally  require  the 
product  to  be  corrected  and  retested 
(i.e.,  satisfy  the  criteria  for  receiving  an 
unconditional  Certificate  of  Validation) 
within  a  specified  period  of  time. 

The  effect  of  modifications  to  the 
product  with  regard  to  its  certification 
status  shall  be  specified. 

When  applicable,  the  criteria  for 
recertification  of  products  shall  be 
specified,  e.g.,  certificate  renewal 
criteria  without  retesting  may  be 
considered  if  all  the  following  are 
present 

a.  No  deviattons  fitmi  the  standard 
were  found  during  the  last  validation; 

b.  The  client  certifies  that  there  were 
no  changes  to  the  system  under  test  or 
implementation  under  test  and 

c.  There  were  no  changes  made  to  the 
test  method. 

The  validation  certificate  may  include 
an  expiration  date  when  a  change  to 
either  the  product  or  the  test  method 
could  effect  product  compliance.  To 
keep  the  certification  cycle 
synchronized  with  the  current  version  of 
the  test  method,  the  certification  period 
and  the  planned  test  method  release 
cycle  should  be  the  same  (i.e.,  if  the  test 
method  release  cycle  is  planned  once  a 
year,  the  effective  period  of  the 
certificate  should  be  no  longer  than  12 
months). 

2.  Certificate  Content 

The  validation  certificate  shall  where 
appropriate: 

a.  Fully  identify  the  product  tested, 
including  version  designation  where 
applicable. 

b.  Identify  the  test  configuration  or 
test  environment  (e.g..  Hardware  and 
Operating  System)  that  was  used  for  the 
conformance  testing. 
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c.  Identify  the  standard(s]  tested  and 
the  apphcable  portion(s)  thereof  that  is 
the  basis  for  the  certificate. 

d.  Identify  the  testing  laboratory  that 
performed  the  testing. 

e.  Identify  the  test  method  used. 

f.  Provide  an  expiration  date  of  the 
validation  certificate. 

g.  Indicate  the  areas,  or  degree  of 
nonconformance  when  a  "Conditional" 
Certificate  of  Validation  is  issued. 

h.  Provide  a  statement  indicating  the 
scope  and  limitations  associated  with 
the  certificate. 

4.2    Testing  Program  Implementation 
and  Administration 

The  following  policy  applies  to 
implementation  and  administration  of  a 
conformance  testing  program. 

a.  ICST  shall  provide  for  a  validation 
"trial  use"  period  to  verify  the  accuracy 
and  completeness  of  the  validation 
procedures.  During  this  period  the  full 
validation  process  will  be  performed 
and  evaluated.  The  experience  gained 
will  be  used  to  refine  the  test  method, 
validation  procedures,  and  certification 
criteria.  This  experience  will  also  serve 
as  the  basis  for  development  of  the 
technical  criteria  for  accrediting  testing 
laboratories.  The  number  of  validations 
performed  to  obtain  the  necessary 
experience  shall  be  determined  by  ICST. 
Typically,  a  "trial  use"  period  should  be 
used  whenever  new  or  major 
enhancements  are  made  to  the  test 
method,  or  major  changes  are  made  to 
the  validation  procedures. 

b.  Where  feasible,  test  methods 
owned  by  ICST  shall  be  deposited  with 
National  Technical  Information  Service 
(NfTIS)  for  public  and  Government 
distribution. 

c.  ICST  may  assess  a  fee  for  the  test 
method  to  help  recover  costs  of 
development  and  for  enhancement  of 
the  test  method. 

d.  ICST  shall  administer  testing  of 
products  for  conformance  to  the  FIPS 
where  there  is  no  other  suitable  means 
available. 

e.  ICST  may  require  reimbursement  of 
expenses  incurred  in  doing  validations. 
When  reimbursement  is  required, 
funding  for  the  validation  shall  be 
provided  before  ICST  begins  work  on 
the  project. 

f.  For  validations  performed  by  ICST. 
the  results  of  a  validation  as  presented 
in  the  final  test  report  shall  be  publicly 
available.  If  the  client  specifically 
requests  that  the  testing  be  held 
confidential,  ICST  will  not  disclose 
information  concerning  the  validation 
scheduling,  testing  status  or  information 
on  preliminary  test  results.  All  inquiries 
concerning  this  information  shall  be 
referred  to  the  client. 


g.  ICST  may  assess  a  certification  fee. 
The  certification  fee  covers  the 
administrative  cost  of  evaluating  the  test 
report,  confirming  adherence  to  the 
certification  criteria  and  issuing  the 
validation  certificate.  The  certification 
fee  may  include  a  charge  for  research 
and  maintenance  of  the  test  method. 
The  amount  of  this  fee  is  determined  by 
ICST. 

h.  Until  ICST  approved  test  method, 
validation  procedures  and  validation 
services  are  available,  government 
agencies  acquiring  products  and 
services  in  accordance  with  FIPS  may 
wish  to  specify  their  own  testing  for 
conformance.  The  tests  to  be 
administered  and  the  testing 
organization  used  are  at  the  discretion 
of  the  agency  or  agency  acquisition 
authority. 

5.  Recognition  of  Other  Conformance 
Testing  Activities 

ICST  will  seek  to  provide  economical 
and  adequate  conformance  testing  for 
the  FIPS.  In  meeting  this  objective,  ICST 
will  consider  the  use  of  existing  test 
methods,  validation  procedures,  testing 
laboratories  and  certification  systems.  It 
is  not  the  intent  of  ICST  to  duplicate 
conformance  testing  activities  where 
those  activities  meet  ICST  requirements. 
Thus  ICST  will  coordinate  with  other 
organizations  to  harmonize  conformance 
testing  requirements. 

Recognition  of  other  conformance 
testing  activities  may  be  achieved  in 
many  areas.  The  possible  areas  include: 

a.  Test  method  research  and 
development, 

b.  Testing  laboratory  (conformance 
testing  services), 

c.  Test  method  administration 
(maintenance), 

d.  Validation  procedures, 

e.  Tet  reports,  or 

f.  Certificates. 

ICST  may  use  any  of  the  following 
methods  for  formally  recognizing  the 
conformance  testing  activities  of  other 
organizations: 

a.  Bilateral,  unilateral  or  multilateral 
agreement, 

b.  Contract, 

c.  Accreditation, 

d.  Memorandum  of  Understanding,  or 

e.  Agreement  or  contract  requesting 
ICST  to  provide  assistance. 

Any  of  the  above  methods  is 
acceptable  as  long  as  it  does  not  conflict 
or  compromise  ICST's  authority  in 
carrying  out  its  responsibilities.  Further, 
the  above  methods  shall  not  violate  any 
Federal  Government  regulation. 

Unless  ofherv^'ise  approved  by  the 
Director  of  ICST,  agreements  concerning 
conformance  testing  shall  not: 


a.  Grant  exclusive  rights  to  others  in 
fulfilling  its  responsibilities  in  the  areas 
described  above. 

b.  Unilaterally  agree  to  adopt  a 
product  or  service  that  conflict  with,  or 
that  does  not  allow  for  changes  to  meet, 
ICST  requirements. 

Appendix 

Acceptance  Testing:  Formal  testing 
conducted  to  determine  whether  or  not  a 
system  satisfies  its  acceptance  criteria 
and  to  enable  the  customer  to  determine 
whether  to  accept  the  system.  Formal 
testing  includes  the  planning  and 
execution  of  several  kinds  of  tests  (e.g.. 
functional,  volume,  performance  tests) 
to  demonstrate  that  the  implementation 
satisfies  the  customer  requirements. 

Certificate  of  Validation:  A 
Certificate  authorized  by  authority  of 
the  Director  of  ICST  that  formally 
acknowledges  compliance  of  a  product 
to  the  FIPS. 

Certification  Body:  An  impartial  body, 
governmental  or  nongovernmental, 
possessing  the  necessary  competence 
and  reliability  to  operate  or  accredit 
operation  of  a  cetification  system,  and 
in  which  the  interests  of  all  parties 
concerned  with  the  function  of  the 
system  are  represented. 

Certification  System:  A  system  having 
its  own  rules  of  procedure  and 
management  for  carrying  out 
conformance  certification. 

Client:  An  organization  or  person 
requesting  validation  of  a  product. 

Compliance:  The  state  in  which 
correct  test  results  were  achieved  from 
the  test  objectives  in  the  applicable 
version  of  the  test  method  as  required 
by  the  applicable  validation  procedures. 
(Note:  for  purposes  of  this  document, 
compliance  is  a  practical  measure  of 
conformity.] 

"Conditional"  Certificate  of 
Validation:  A  certificate  ac  knowledging 
that  the  product  has  undergone 
conformance  testing,  and  the  product 
did  not  meet  all  of  the  conformity 
criteria. 

Conformance  Testing:  The  testing  of  a 
candidate  product  for  the  existence  of 
specific  characteristics  required  by  a 
standard  specification;  testing  the  extent 
to  which  an  implementation  is  a 
conforming  implementation. 

Conformity:  Fulfillment  by  a  product 
process  or  service  of  all  requirements 
specified  (ISO/IEC  Guide  2-1986]. 

Declaration  of  Conformance:  The 
action  by  which  a  client  declares  under 
his  sole  responsibility,  by  means  of  a 
"declaration  of  conformance,"  that  the 
product  is  in  conformity  with  designated 
standards  or  other  technical 
specifications,  without  being  under  the 
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procedures  of  a  third-party  certification 
system. 

Equivalent  Configuration:  Any 
configuration  for  which  compliance  is 
achievable  u&ing  the  same  test  method 
version  used  in  validation  of  the 
implementation  under  test. 

Implementation  Under  Teat  (lUT):  A 
product  being  studied  under  testing  for 
one  or  more  characteristics  of  the 
standard  specification. 

Interoperability  Testing:  The  testing 
of  a  candidate  product  for  its  ability  to 
succesriully  operate  or  communicate 
with  another  component  in  the  same,  or 
different,  information  system. 

National  Voluntary  laboratory 
Accreditation  Program  (NVLAP):  A 
voluntary  system  for  accrediting 
laboratories  found  competent  to  perform 
specific  testing  operations.  It  is  part  of 
the  National  Bureau  of  Standards  Office 
of  Associate  Director  for  Industry  and 
Standards.  NVLAP  does  not  confer 
product  or  test  data  certification. 

Product  An  implementation  of  the 
FIPS  specification. 

Proficiency  Testing:  Determination  of 
laboratory  testing  performance  by 
means  of  comparison  of  tests  on  the 
same  or  similar  items  by  two  or  more 
laboratories  in  accordance  with 
predetermined  conditions. 

System  Under  Test  (SUT):  The 
computer  hardware,  software  and 
communication  network  required  to 
support  the  lUT. 

Test  Method:  A  defined  technical 
procedure  to  determine  one  or  more 
specified  characteristics  of  a  material  or 
product.  For  the  purposes  of  this 
document  a  test  method  includes  the 
test  suite,  testing  support  tools  and 
documentation  (including  technical  test 
procedures). 

Test  Report  Document  that  presents 
test  results  and  other  information 
relevant  to  a  test  [ISO/IEC  Guide  2- 
1986]. 

Test  Suite:  That  part  of  the  test 
method  that  consists  of  the  set  of  tests 
designed  to  assess  conformity  of  an 
implementation  to  the  FIPS. 

Testing  Laboratory:  A  facility 
properly  equipped  and  staffed  to 
conduct  product  testing. 

Validation:  The  process  of  checking 
the  conformity  of  an  implementation  of 
a  standard  to  its  standard  specification 
through  conformance  testing,  and  when 
compliance  is  demonstrated,  issuing  a 
validation  certificate. 

Validation  Certificate:  A  Certificate 
of  Validation  or  "Conditional" 
Certificate  of  Validation. 
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North  Pacific  Fishery  Management 
Council;  Public  Meeting 

The  North  I*acitic  Fishery 
Management  Council's  Bycatch 
Committee  will  convene  a  public 
meeting,  August  22, 1988,  at  1  p.m.,  at  the 
National  Marine  Fisheries  Service, 
Northwest  and  Alaska  Fisheries  Center, 
7600  Sand  Point  Way  NE.,  Building  4, 
Room  2079,  Seattle,  WA,  to  review  the 
fmal  draft  of  the  Bering  Sea  bycatch 
amendment,  review  a  draft  of  the 
Kodiak  time/area  closure  plan  to  protect 
king  crab,  and  to  continue  development 
of  a  directed  fishing  deHnition.  The 
public  meeting  will  adjourn  on  August 
28,1968. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Davis,  Deputy  Director,  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136,  Anchorage,  AK  99510; 
telephone:  (907)  271-2809. 

Date:  July  29, 1988. 
Ann  D.  TsrlMMli, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Notional 
Marine  Fisheries  Service. 
(FR  Doc.  88-17472  Filed  8-2-88;  8:45  am] 

BILUNG  CODE  3S10-22-M 


Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council  at  its  July  13-14, 1988,  meeting 
adopted  recommendations  contained  in 
the  final  report  of  its  Limited  Entry 
Committee.  Among  the 
recommendations,  one  was  that  the 
Pacific  Council  should  form  a  committee 
to  plan  public  information  activities  on 
limited  entry,  including  media 
information,  mailings,  and  workshops. 
The  objectives  will  be  to  educate  and  to 
solicit  input  on  limited  entry  from  the 
public.  Therefore,  the  committee's  first 
public  meeting  will  convene  on  August 
16, 1988,  at  10  a.m.,  at  the  Council's 
Office  (address  below),  and  will  adjourn 
on  August  17. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  Suite  420.  2000  SW.  First 
Avenue,  Portland.  OR  97201;  telephone: 
(503)  221-6352. 


Date:  |uly  29. 198a 
Ann  D.  Terbush, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-17473  Filed  8-2-88;  8:45  am] 

BILUNQ  CODE  3Sie-Z2-M 


DEPARTMENT  OF  DEFENSE 

Office  Of  ttie  Secretary 

Defense  Advisory  Committee  on 
Women  in  the  Services;  Meeting 

AGENCY:  Defense  Advisory  Committee 
on  Women  in  the  Services 

(DACOwrrs). 

action:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  I>ub.  L.  92-463. 
notice  is  hereby  given  of  a  forthcoming 
meeting  of  the  Executive  Committee  of 
the  Defense  Advisory  Conunittee  on 
Women  in  the  Services  (DACOWITS). 
The  purpose  of  the  meeting  is  to  review 
the  responses  to  the  recommendations, 
requests  for  information,  and  continuing 
concerns  made  by  the  Committee  at  the 
1988  Spring  Conference;  review  the 
Subcommittee  Issue  Agenda;  discuss 
current  issues  relevant  to  women  in  the 
Services;  and  finalize  the  program  for 
the  next  semiannual  conference 
scheduled  for  November  13-17. 1988.  All 
meeting  sessions  will  be  open  to  the 
public. 

date:  October  3, 1988,  9:30  a.m.-5flO 
p.m. 

ADDRESS:  SecDef  Conference  Room 
3E869,  The  Pentagon.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT. 

Major  Ilona  E.  Prewitt  Director. 
DACOWITS  and  Military  Women 
Matters,  OASD  (Force  Management  and 
Personnel),  The  Pentagon.  Room  3D769. 
Washington.  DC  20301-4000;  telephone 
(202)  697-2122. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

July  28. 1988. 

[FR  Doc.  88-17423  Filed  8-2-88;  8:45  am] 

BILUNO  COOE  M10-01-M 


Department  of  the  Army 

Intent  To  Prepare  Environmental 
Impect  Statement  (EIS)  and  To  Initiate 
the  Public  Scoping  Process  for  ttie 
Construction  and  Operation  of  a 
Chemical  Munitions  Disposal  FaciKty  at 
Tooele  Army  Depot,  tJT 

agency:  Department  of  the  Army.  DOD. 
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action:  Notice  of  intent. 


UMI 


SUMMARY:  This  announces  the  Notice  of 
Intent  to  prepare  an  EIS  on  the  potential 
impact  of  the  design,  construction, 
operation  and  closure  of  the  proposed 
chemical  agent  demilitarization  facility 
at  Tooele  Army  Depot,  Utah.  The 
proposed  facility  will  be  used  to 
demilitarize  all  chemical  agents  and 
munitions  currently  stored  at  the  Tooele 
Army  Depot.  Potential  environmental 
impacts  will  be  examined  for  alternative 
locations  of  the  on-site  incineration 
facility  and  the  "no  action"  alternative. 
The  "no  action"  alternative  is 
considered  to  be  deferral  of 
demilitarization  with  continued  storage 
of  the  agents  and  munitions  at  Tooele 
Army  Depot. 

SUPPLEMENTARY  INFORMATION:  In  its 
Record  of  Decision  (53  FR  38,  pp.  5816- 
17)  for  the  Final  Programmatic 
Environmental  Impact  Statement  on  the 
Chemical  Stockpile  Disposal  Program, 
the  Department  of  the  Army  selected  on- 
site  disposal  by  incineration  at  all  eight 
chemical  munitions  storage  sites  within 
the  continental  United  States  as  the 
method  by  which  it  will  destroy  its 
lethal  chemical  stockpile.  In  compliance 
with  the  National  Environmental  Policy 
Act  (NEPA),  section  102(2)(c),  the  Army 
determined  that  an  EIS  will  be  prepared 
to  assess  the  site-specific  health  and 
environmental  impacts  of  on-site 
incineration  of  chemical  agents  and 
munitions  at  Tooele  Army  Depot.  The 
first  phase  of  this  effort  will  entail  the 
collection  and  analyses  of  detailed  site- 
specific  information  to  ensure  that  the 
programmatic  preferred  alternative  (on- 
site  incineration]  remains  valid  for 
Tooele  Army  Depot.  A  separate  report 
summarizing  this  effort  will  be 
published  prior  to  preparation  of  the 
draft  EIS  for  Tooele  Army  Depot.  The 
draft  EIS  should  be  available  in  the  fall 
198&  Upon  completion  of  the  draft  EIS, 
public  notice  of  its  availability  for 
review  will  be  announced  and 
interested  persons  may  provide 
comment  on  that  document. 

Notice  of  Public  Meeting 

Notice  is  further  given  of  the  Army's 
intention  to  initiate  the  scoping  process 
to  aid  in  determining  the  significant 
issues  related  to  the  proposed  action  at 
Tooele  Army  Depot.  Public  as  well  as 
federal,  state  and  local  agency 
participation  and  input  are  desired.  An 
initial  scoping  meeting  will  be  held  on 
August  18, 1988,  at  7:00  p.m.,  at  the 
Tooele  Army  Depot  post  theater,  Utah. 
Interested  individuals,  governmental 
agencies  and  private  organization  are 
encouraged  to  attend  and  submit 


information  and  comments  for 
consideration  by  the  Army. 

FOR  FURTHER  INFORMATION  CONTACT 

The  Program  Executive  Officer-Program 
Manager  for  Chemical  Demilitarization, 
ATTN:  AMCPEO-CDI  (Ms.  Marilyn 
Tischbin),  Aberdeen  Priaving  Ground, 
Maryland  21010-5401.  Individuals 
desiring  to  be  placed  on  a  mailing  list  to 
receive  additional  information  on  the 
public  scoping  process  and  copies  of  the 
draft  and  final  EIS  should  contact  the 
Program  Executive  Officer-Program 
Manager  at  the  above  address. 

Lewis  0.  Walker, 

Deputy  for  Environment,  Safety  and 
Occupational  Health  OASA  (I&L). 

[FR  Doc.  88-17395  Filed  8-2-88;  8:45  am) 

BILUNG  CODE  3710-Ot-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
[ERA  Docket  No.  88-41-NG] 

The  Consumers'  Gas  Co.,  Ltd.; 
Application  To  Export  Natural  Gas  to 
Canada 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  July  12, 1988,  of  an  application  filed 
by  The  Consumers'  Gas  Company  Ltd. 
(Consumers  Gas)  requesting  blanket 
authorization  to  export  up  to  100  Bcf  of 
natural  gas  from  the  United  States  to 
Canada  for  short-term  and  spot  market 
sales  over  a  two-year  period  beginning 
on  the  date  of  first  delivery. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  September  2, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Dukes,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  GA-076, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585  (202)  586-9590 


Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel. 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585  (202)  586-6667 

SUPPLEMENTARY  INFORMATION: 

Consumers  Gas,  an  Ontario,  Canada, 
gas  utility  that  is  headquartered  in 
Toronto,  Canada,  seeks  authorization  to 
export  U.S.  gas  supplies  exclusively  for 
its  own  system  supply.  Consumers  Gas 
does  not  plan  to  export  gas  as  an  agent 
for  other  parties.  While  Consumers  Gas 
has  negotiated  two  gas  purchase 
agreements  with  U.S.  suppliers,  it 
proposes  to  purchase  domestic  natural 
gas  from  a  variety  of  other  suppliers. 

The  terms  of  each  arrangement  would 
be  negotiated  in  response  to  market 
conditions.  Consiuners  Gas  intends  to 
use  existing  transmission  systems  and 
would  not  require  the  construction  of 
new  or  separate  facilities  in  order  to 
export  the  natural  gas.  Consumers  Gas 
also  intends  to  comply  with  the  ERA's 
quarterly  reporting  requirements. 

This  export  application  will  be 
reviewed  pursuant  to  section  3  of  the 
Natural  Gas  Act  and  the  authority 
contained  in  DOE  Delegation  Order  No. 
0204-111.  The  decision  on  whether  this 
export  of  natural  gas  is  in  the  public 
interest  will  be  based  upon  the  domestic 
need  for  the  gas  and  other  matters 
deemed  to  be  appropriate  by  the 
Administrator,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
parties  to  freely  negotiate  their  own 
trade  arrangements.  The  applicant 
asserts  that  current  excess  gas  supplies 
evidence  a  lack  of  need  for  this  gas  to 
serve  regional  and  national  markets. 
The  applicant  further  asserts  that  this 
export  arrangement  would  promote 
competition  and  have  a  beneficial 
impact  on  the  balance  of  trade.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  export  it  may  permit 
the  export  of  the  gas  at  any  existing 
point  of  exit  and  through  any  existing 
transmission  system. 

Consumers  Gas  requests  that  an 
authorization  be  granted  on  an 
expedited  basis.  An  ERA  decision  on 
Consumers  Gas'  request  for  expedited 
treatment  will  not  be  made  until  all 
responses  to  this  notice  have  been 
received  and  evaluated. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
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or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  an 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  writtem  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  GA-076,  RG-23,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.  e.d.t.,  September  2, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 


and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Consumers  Gas'  application 
is  available  for  inspection  and  copying 
in  the  Natural  Gas  Division  Docket 
Room,  GA-076  at  the  above  address. 
The  docket  room  is  open  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  July  26. 1988. 
Constance  L.  Buckley, 
Acting  Director,  Office  of  Fuels  Programs. 
Economic  Regu/atory  Administration. 

[PR  Doc.  88-17489  Filed  8-2-88;  8:45  am] 

BILUNO  COOE  6450-01-M 


[ERA  Docket  No.  88-26-N6] 

Portland  General  Electric  Co.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas 

agency:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Portland 
General  Electric  Company  (Portland) 
blanket  authorization  to  import  natural 
gas.  The  order  issued  in  ERA  Docket  No. 
8&-26-NG  authorizes  Portland  to  import 
up  to  40  Bcf  of  Canadian  natural  gas 
over  a  two-year  period  beginning  on  the 
date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-08-076, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  July  27, 1988. 
Constance  L.  Buckley, 
Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  88-17490  Filed  8-2-88;  8:45  am] 

BILUNO  COOE  84SO-01-M 


[ERA  Docket  No.  88-29-NG] 

Premier  Enterprises,  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Premier 
Enterprises,  Inc.  (Premier),  blanket 
authorization  to  import  Canadian 
natural  gas.  The  order  issued  in  ERA 
Docket  No.  88-29-NG  authorizes 
Premier  to  import  up  to  73  Bcf  of  natural 
gas  over  a  two-year  period  beginning  on 
the  date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  July  27. 1988. 
Constance  L.  Buckley, 
Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  88-17491  Piled  8-2-88:  8:45  am] 
BtlXma  CODE  MSO-01-41 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER-88-530-000  et  ■!.] 

Kansas  Gas  and  Electric  Co.  et  ai.; 
Electric  Rate,  Small  Power  Productiort, 
and  Interlocking  Directorate  Filings 

August  1,  1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kansas  Gas  and  Electric  Company 

[Docket  No.  ER-88-530-000] 

Take  notice  that  on  July  15, 1988, 
Kansas  Gas  and  Electric  Company 
(KG&E)  tendered  for  filing  a  proposed 
Short-Term  Participation  Power  Service, 
Service  Schedule  PP,  between  KG&E 
and  City  of  Erie,  Kansas. 

This  filing  is  necessary  because  Erie 
desires  to  purchase  power  and  energy 
on  a  short-term  basis  to  assure  its 
ability  to  meet  the  needs  of  its  municipal 
system.  KG&E  has  requested  an 
effective  date  of  July  1, 1988. 

Copies  of  this  filing  were  served  on 
Erie  and  the  Utilities  Division  of  the 
Kansas  Corporation  Commission. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER-88-529-000] 

Take  notice  that  on  July  22, 1988. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  a 
proposed  change  to  Niagara  Mohawk 
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Rate  Schedule  No.  142.  an  agreement 
between  Niagara  Mohawk  and  the  Long 
Island  lighting  Co.  (UUX)). 

Rate  Sched^  No.  142  provides  for  the 
wheeling  of  certain  loads  by  Niagara 
Mohawk  to  LILCO.  The  proposed 
change  is  the  addition  of  100  MW  of  firm 
power  purchased  by  LILCO  from  the 
New  York  State  Electric  &  Gas  Co. 
(NYSEG)  to  be  wheeled  by  Niagara 
Mohawk  from  June  1. 1968  until 
September  16. 1968.  Niagara  Mohawk 
proposes  an  effective  date  of  June  1. 
1988  and  requests  waiver  of  the 
Commission's  notice  requirements.  In 
support  thereof.  Niagara  Mohawk  states 
that  the  service  commenced  as  of  June  1, 
19B8  at  LILCO's  request  and  that  LILCO 
has  consented  to  this  proposed  effective 
date. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of  the 
State  of  New  York  and  the  Long  Island 
Light  Coaipany. 

Commeai  data:  Angost  IS.  1988,  in 
accorduoe  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

(Docket  No.  ER-flS-BZ7-00(H 

Take  notice  that  on  July  21, 1988. 
Union  Electric  Company  (Union) 
tendered  for  filii^  Service  Schedule  B  to 
the  Interconnection  Agreement  dated 
November  1. 1988  between  die 
Tenneaeee  Valley  Authority  and  Central 
Illineis  Ptbbc  Service  Company,  Illinois 
Power  Company  and  Union. 

Said  Schedule  provides  for  Term 
Energy  Exchange  and  establishes  the 
terms  and  conditions  of  such  exchange. 

Union  requests  that  the  filing  be 
permitted  to  become  effective  May  18. 
1988. 

Comment  date:  August  15, 1968,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ariransse  Power  and  Light  Conpany 

(Docket  No.  ER-88-S2S-00(4 

Take  notice  that  on  July  20, 1968, 
Aricansas  Power  and  Ught  Company 
(AP&L)  tendered  for  filing  the  Second 
Amendment  to  the  Power  Coordination. 
Interchange  and  Trannnission  Service 
Agreement  between  APftL  and  the  City 
of  Osceola.  Arkansas  (Oty).  The 
Amendment  provides  for  the  sddition  of 
one  Point  of  Delivery,  the  combination 
of  two  Plants  of  Delivery  and  an 
increase  in  capacity  made  available  at 
one  Point  of  Dielivery. 

These  changes  are  being  made  at  the 
request  of  City  to  enable  City  to  provide 
a  dedicated  Point  of  Delivery  to  one  of 
City's  retail  customns. 

AP&L  requests  that  the  Commission 
waive  any  requirements  with  which 
APftL  has  not  alreadj-  complied. 


Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  CommooweaJth  Edison  Company 

[Docket  Na  ER-88-625-000] 

Take  notice  that  on  July  20. 1988, 
Commonwealth  Edison  Conpany 
(Edison)  tendered  for  filing  a  new 
IntertiCMUKction  Agreement 
(Agreement),  dated  June  15. 1988, 
between  Edison  and  Central  Illinois 
Light  Company  (CILCO).  The  new 
Agreement  replaces  an  existing 
Agreement  between  the  Parties.  The 
Agreement  provides  Service  Schedules 
for  the  exchange  of  Limited  Term  Power, 
Emergency  Energy,  Economy  Energy, 
Short  Term  Power,  and  General  Purpose 
Energy. 

Copies  of  this  filing  were  served  upon 
the  Illinois  Commerce  Commission  and 
CILCO. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Biwtik  Pdwos  Conpany 

[Docket  No.  BR88-S24-000] 

Take  notice  that  on  July  2a  1988. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing  a 
supplement  to  FERC  Rate  Schedule  No. 
45.  its  interconnection  agreement  with 
Upper  Peninsula  Power  CcHopany 
(UPPCO).  The  sv^ement  indicates  the 
negotiated  capacity  chaige  associated 
with  the  provision  of  Limited  Term 
Power  by  Wisconsin  Electiic  to  UPPCO 
frt)m  January  through  June,  1988.  The 
capacity  diarge  varies  each  month  to 
ensure  that  the  same  level  of  charges  is 
rendered  to  UPPCO  as  if  service  was 
rendered  under  Service  Schedule  G — 
Presque  Isle  Power. 

Wisconsin  Electric  requests  an 
effective  date  of  January  1, 1988. 
According  to  Wisconsin  Electric 
UPPCO  joins  in  the  requested  effective 
date.  As  a  result,  Wisconsin  Electric 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  have  been  served 
on  UPPCO,  the  Public  Service 
Commission  of  Wisconsin,  and  the 
Michigan  Public  Service  Cmnmission. 

Comment  date:  August  15. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Black  HiUs  Pew«  and  U^t 
Company,  an  aasuras 
Black  Hills  Corporation 

[Docket  No.  ER88-523-000] 

Take  notice  that  on  July  20, 1988. 
Black  Hills  Power  and  Light  Company, 
an  assumed  business  name  of  Black 
Hills  Coiporation  (Black  Hills)  tendered 


for  filing  an  agreement  between  Black 
Hills  and  Pacific  Power  ft  Light 
Company,  an  assumed  business  name  of 
PacifiCorp  (Pacific),  which  provides  for 
the  sale  of  energy  by  Black  Hills  to 
Pacific  during  a  two  year  period 
commencing  July  1. 1968. 

Black  Hills  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  July  1, 1968,  this  being  the  date 
on  which  service  commenced. 

Copies  of  the  filing  have  been 
supplied  to  Pacific  and  the  regulatory 
conunissions  of  the  states  of  Montana. 
South  Dakota  and  Wyoming. 

Comment  date:  August  15, 1988,  in 
accordance  with  Stanidard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Union  Qectric  Company 

[Docket  No.  ER88-522-000] 

Take  notice  that  on  July  la  1968. 
Union  Electric  Company  tendered  for 
filing  Fifth  Amendment  and  Third 
Revised  Schedule  C  dated  both  as  of 
June  10. 1988  modifying  the  September 
18, 1979  Interconnection  Contract 
between  City  of  Columbia.  Missouri, 
and  Union  Electric  Compcmy. 

Said  Amendment  and  Schedule 
modifies  tlie  daily  reservation  charge  for 
Short-Term  Non-Firm  and  provides  for 
transactians  for  periods  of  greater  than 
twelve  months  and  extends  the  term  of 
said  Contract  to  December  31,  2000. 

Comment  date:  August  15, 1968,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Montana  Power  Company 

(Docket  No.  ERSB-SZl-OOO] 

Take  notice  that  on  July  18. 1988. 
Montana  Power  Company  (Montana) 
tendered  for  filing  summaries  of  sales 
made  under  the  Company's  FERC 
Electric  Traffic.  2nd  Revised  Volume  No. 
1.  during  July  1987  through  December 
with  cost  jurisdictions  for  the  rates 
charged. 

Comment  data:  August  15. 1968.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Alleghany  Generating  Company 

[Docket  Na  ER88-«33-00Oj 

Take  notice  that  on  July  26, 198a 
Allegheny  Generating  Company  (AGC) 
tendered  for  filing  a  proposed  change  in 
its  Rate  Schedule  FERC  No.  1.  The 
proposed  change  would  increase 
revenues  to  AGC  by  about  $9,200,000 
based  on  the  twelve-month  period 
ended  September  3a  1986.  The  proposed 
effective  date  for  the  increased  rates  is 
October  1. 196& 
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The  change  proposed  is  for  the 
purpose  of  reflecting  changed  conditions 
affecting  the  rate  of  return  on  equity 
AGC  should  be  permitted  to  earn. 

Copies  of  the  filing  were  served  upon 
the  jurisdictional  customers,  the 
Maryland  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio, 
the  Pennsylvania  Public  Utility 
Commission,  the  State  Corporation 
Commission  of  Virginia,  and  the  West 
Virginia  Public  Service  Commission,  and 
upon  all  other  parties  participating  in 
Docket  Nos.  EL86-37-000  and  EL86-38- 
000. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northeast  Utilities  Service  Company 

[Docket  No.  ER88-528-000] 

Take  notice  that  on  July  21, 1988, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  proposed 
changes  with  respect  to  transmission 
service  agreements  between  the 
Connecticut  Light  and  Power  Company 
(CL&P),  Western  Massachusetts  Electric 
Company  (WMECO),  Holyoke  Water 
Power  Company  (HWP),  City  of 
Holyoke,  Massachsuetts  Gas  &  Electric 
Department  (Holyke),  and  Westfield 
Gas  and  Electric  Department 
(Westfield). 

The  proposed  changes  would  not 
increase  rates,  but  would  (1)  extend  the 
termination  of  the  Rate  Schedules,  (2) 
change  the  amounts  of  service  provided 
under  the  Rate  Schedules,  and  (3)  render 
null  and-vQld  the  provisions  regarding 
the  State  of^aflnecticut  Gross  Earnings 
Tax. 

Pursuant  to  fi  35.19  of  the 
Commission's  Regulations  and  in  order 
to  conform  with  the  requirements  of 
9  35.13  (b)  and  (c).  NUSCO  incorporates 
hereto  by  reference  the  information 
previously  submitted  to  the  Commission 
under  FERC  Rate  Schedule  Nos.  CL&P 
219.  WMECO  229,  and  HWP  37 
(Agreement  A)  and  FERC  Rate  Schedule 
Nos.  CL&P  290  and  WMECO  228 
(Agreement  B). 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  periods  and 
permit  the  rate  schedule  changes  to 
become  effective  as  of  February  1, 1983. 

NUSCO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P,  WMECO,  HWP,  Holyoke  and 
Westfield. 

NUSCO  further  states  that  the  filing  is 
in  accordance  with  section  35  of  the 
Commission's  Regulations. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER-352-000] 

Take  notice  that  on  July  26, 1988, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  changes  to  a 
Rate  Schedule  covering  services 
rendered  by  PG&E  under  the  agreement 
entitled,  "Interconnection  Agreement 
between  Pacific  Gas  and  Electric 
Company  and  the  City  of  Santa  Clara" 
(Interconnection  Agreement).  The 
Interconnection  Agreement  was  initially 
filed  under  Docket  No.  ER84-6-000  and 
was  assigned  FERC  Rate  Schedule  No. 
85. 

The  Interconnection  Agreement 
provides  for  firm  transmission  service 
between  Points  of  Receipt  and  Points  of 
Delivery  as  shown  in  its  Exhibit  A-4. 
The  rate  schedule  change  is  in  the  form 
of  a  revised  Exhibit  A-4.  The  revisions 
to  Exhibit  A-4  include  changing  the 
maximum  rates  of  delivery  between 
certain  points  of  receipt  and  delivery, 
and  adding  another  point  or  receipt. 
These  revisions  are  necessary  to  reflect 
the  rerating  of  NCPA's  two  geothermal 
plants,  the  change  in  Sacramento 
Municipal  Utility  District's  assignment 
on  the  Pacific  Intertie,  new  agreements 
to  provide  firm  transmission  for 
Coldwater  Creek  geothermal  plant, 
reallocation  of  firm  tramismission  for 
small  hydro,  and  the  revision  of  the 
forecast  of  Partial  Requirements. 

PG&E  has  requested  waivers  to  allow 
the  revised  exhibit  to  be  effective 
retroactively  to  September  1. 1987. 

Copies  of  this  filing  have  been  served 
upon  Santa  Clara  and  the  California 
Public  Utilities  Commission.  In  addition, 
copies  of  this  filing  are  available  for 
public  inspection  in  a  convenient  form 
and  place  during  normal  business  hours 
at  PG&E's  General  Office  in  San 
Francisco  and  PG&E's  Mission  Trail 
Regional  Office  in  San  Jose. 

Comment  date:  August  15, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  York  State  Electric  k  Gas 
Company 

[Docket  No.  ER8ft-520-000] 

Take  notice  that  on  July  15. 1988,  New 
York  State  Electric  &  Gas  Company 
(NYSEG)  tendered  for  filing  pursuant  to 
§  35.13  of  the  regulations  under  the 
Federal  Power  Act,  as  a  Supplement  to 
its  rate  schedules,  Letter  Agreements 
with  Connecticut  Light  and  Power 
Company  (CL&P),  Central  Hudson  Gas  & 
Electric  Corporation  (Central  Hudson), 
and  the  New  York  Power  Authority 
(NYPA),  respectively.  The  agreements 
reflect  the  mutual  agreement  of  NYSEG 
and  the  respective  parties  to  an  increase 
in  the  reservation  change  ceiling  from 


$15.00  to  $29.00  based  on  the  latest 
calculation  of  Fixed  Charges  on  NYSEG 
Generation.  Service  under  these 
agreements  commenced  on  January  1. 
1988  and  shall  be  terminated  in  writing 
by  mutual  agreement. 

NYSEG  has  filed  a  copy  of  this  filing 
with  the  respective  parties  and  with  the 
Public  Service  Commission  of  the  State 
of  New  York. 

NYSEG  requests  that  the  60-day  filing 
requirement  be  waived  and  that  January 
1, 1988  be  allowed  as  the  effective  date 
of  the  filing. 

Comment  date:  August  15. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protect  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secertary. 

[FR  Doc.  88-17474  Filed  8-2-88;  8:45  am] 
BILLING  COOi  (717-01-11 


(Dockat  Nos.  OF86-1001-001  vt  aL] 

Majave  Cogeneration  Co^  LP^  et  aL; 
Electric  Rate,  Small  Power  Production, 
and  Interiocking  Directorate  FWnga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Majave  Cogeneration  Company,  LP. 

[Docket  No.  QF86-1 001-001] 
July  27, 1988. 

On  July  13, 1988,  Majave  Cogeneration 
Company,  L.P.  c/o  Westinghouse 
Electric  Corporation,  Power  System 
Division,  1310  Beulah  Road,  Pittsburgh, 
Pennsylvania  15235  submitted  for  filing 
an  application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 


Fedwi  Register  /  Vol.  53.  No.  149  /  Wednesday.  August  3.  1968  /  Noticeg 


The  topping-cjpde  cogeneratioD 
facility  wtU  be  located  at  the  site  of  U.S. 
Borax's  mine  and  refining  processing 
facility  in  Boron.  California.  The  facility 
will  ooneiflt  of  •  combustion  turbine 
generator,  a  two  pressure  level  heat 
recovery  steam  generator  (HRSG).  and  a 
condensing/ extraction  steam  turbine- 
generator.  The  extracted  steam  together 
with  low  pressure  steam  from  the  HRSG 
will  be  used  in  the  U.S.  Borax  facility  for 
borate  processing  operations.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  45  MW. 

The  origiBal  ai^lication  was  Hied  on 
August  22. 1966  by  Louis  G.  Nannini  and 
was  granted  on  November  20, 1986  (37 
FERC  1162,131).  The  recertification  is 
requested  due  to  change  in  ownership. 
The  ownership  interest  will  be 
transferred  from  LG.  Nannini  to  Majave 
CogeneratioB  Company.  L.P.  which  is  a 
Delaware  Limited  Partnership. 
WESGEN  Inc.  a  WhoUy  owned 
subsidiary  of  Westingbouse  Electric 
Power  Corporation  will  be  the  managing 
general  partner. 

Comment  date:  Tlrirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Para^^raph  E 
at  the  end  of  this  notice. 

2.  UtiliCorp  United  Inc. 

(Docket  No.  ESSfr-tS-OOO) 
luly  2B,  1988. 

Take  notice  that  on  July  21. 1988. 
UtiliCorp  United  Inc.  (Applicant)  filed 
an  application  seeking  an  order  under 
section  204(a)  of  the  Federal  Power  Act 
authorizing  the  Applicant  to  issue  up  to 
and  including  $100  Million  of  General 
Mortgage  Bonds  and  for  exemption  from 
the  competitive  bidding  and  negotiated 
placement  requirements. 

Comment  date:  August  19, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Vukan/BN  Geotfaermal  Power 
Company 

(Docket  No.  QF85-199-001) 
August  1, 1988. 

On  July  15, 1988,  Vulcan/BN 
Geothaermal  Power  Company,  a  Nevada 
Partnership  (Applicant]  of  7001  Gentry 
Road  Calipatria,  California  92233 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facihty  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility  is 
located  in  the  Niland  Area  of  Imperial 
County.  California,  uses  geothermal 
energy  obtained  from  the  Salton  Sea 
Known  Geolhennal  Resource  Area.  The 


facility  consists  of  one  high  pressure  and 
one  low  pressure  condensing  steam 
turbine  generators.  The  primary  energy 
source  will  be  natural  geothermal  water, 
steam,  or  brine.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  34  MW. 

Vulcan  Power  Company  ("Vulcan") 
and  ON  Geothermal.  Inc.  ("BNG ')  each 
own  a  50%  interest  in  Vulcan/BN 
Geothermal  Power  Company.  BNG  is  a 
wholly-owned  subsidiary  of  Burlington 
Resources.  Inc..  a  Delaware  corporation 
( "BRI").  BRI  plans  to  sell  all  of  the 
shares  of  BNG  to  Mission  Energy 
Company  ("Mission"),  which  is  a 
wholly-owned  subsidiary  of  the  Mission 
Group,  which  is  in  turn  a  wholly-owned 
subsidiary  of  SCEcorp.  SCEcorp  owns 
all  of  the  outstanding  voting  stock  of 
Southern  California  Edison  Company, 
an  investor  owned  electric  utility. 
Vulcan  is  a  wholly-owned  subsidiaiy  of 
Magma  Po«ver  Coinpany  ("Magma"). 
Applicant  states  that  neither  Vulcan  nor 
Magma  are  utiUty  Company,  however, 
since  Magma  stock  is  publicly  traded. 
it  is  possible  for  electric  utilities  to 
establish  ownership  interest  in  the 
facility.  Magma  and  subsidiaries  of 
Magm9  and  Mission,  through  De\  Ranch, 
LP.,  a  Cahfomia  limited  partnership, 
currently  own  a  34  MW  (net)  facility  and 
which  is  located  within  one  mile  of  the 
project. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CaaheU. 

Acting  Secretary. 

[FR  Doa  88-17475  Filed  8-2-88:  8:45  am) 


( Docket  Noa.  CPM-S1»-000  et  ai. ) 

OtMStar  PipaliM  Co.  at  aL;  Natural 
Gas  CaftiUcats  FMbiQs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Questar  Pipelkie  Company 

(Oockei  No.  CP88-519-000I 
)uly  26. 19a& 

Take  notice  that  on  June  27, 1988.  as 
supplemented  July  22. 1968,  Questar 
Pipeline  Company  (Questar),  29  South 
State  Street.  Salt  Lake  City,  Utah  84111. 
filed  in  Docket  No.  CP88-519-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity  to 
increase  the  maximum  daily  firm 
withdrawal  rate  from  its  Clay  Basin 
storage  field  in  Daggett  County,  Utah, 
for  a  period  m  excess  of  two  years,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

It  is  stated  that  by  Commission  order 
issued  in  Docket  No.  CP81-325-000, 19 
FERC  f61.079  (1982)  Questar  was 
authorized  to  provide  contract  storage 
service  from  its  Clay  Basin  underground 
storage  reservoir  pursuant  to  Storage 
Service  Rate  Schedule  S-3  and  construct 
and  operate  injection/withdrawal  wells 
and  appurtenant  facilities  required  to 
provide  such  service.  It  is  asserted  that 
Questar's  firm  obligation  to  provide  the 
authorized  storage  service  was  limited 
to:  (a)  Injecting  a  maximum  of  3(K)  MMcf 
per  day  for  no  more  than  225  days 
during  the  injection  period,  (b) 
withdrawing  on  a  firm  basis  up  to  a 
maximum  of  75  MMcf  per  day  for  no 
more  than  150  days  during  any 
withdrawal  period  and  (c)  seasonally 
delivering  (beyond  the  1983  heating 
season)  up  to  7.5  Bcf.  It  is  stated  that 
Questar  is  requesting  authority  to 
increase  the  authorized  maximum  daily 
withdrawal  rate  from  its  Clay  Basin 
storage  field  from  75  MMcf  of  natural 
gas  to  125  MMcf  of  natural  gas  for  a 
period  in  excess  of  two  years. 

It  is  asserted  that  the  proposed 
additional  maximum  firm  daily 
withdraw  level  would  have  minimal  or 
no  impact  on  the  peak  day  or  annual 
deliveries  of  either  Questar's  Storage  or 
Transmission  Division's  since  the 
required  peak-day  volumes  are  currently 
available  on  a  best-efforts  basis.  It  is 
alleged  that  Questar  anticipates  revising 
its  FERC  Gas  Tariff.  Original  Volumes 
No.  2,  Rate  Schedule  S-3  as  necessary  to 
refiect  any  authorization  received  under 
the  requested  authority. 

It  is  explained  that  no  additional 
facilities  are  required  to  effect  the 
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proposed  increased  firm  daily 
withdrawal  rate  of  natural  gas  from 
Clay  Basin  and  that  the  proposal  would 
have  no  adverse  impact  on  the  current 
level  of  services  provided  for  Northwest 
Pipeline  Corporation. 

Comment  date:  August  16. 1986,  in 
accordance  widi  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Natural  Gas  Pipeline  Company  of 
America 

(Doclcet  No.  CP8&-67&-000] 
July  27. 1988. 

Take  notice  that  on  July  14, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural],  701  East  22nd  Street, 
Lombard,  Illinois  60148,  Bled  in  Docket 
No.  CP88-678-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  on  behalf  of  Sun 
Operating  Limited  Partnership  (Sun),  a 
producer  of  natural  gas.  under  Natural's 
blanket  certiHcate  issued  in  Docket  No. 
CP86-582-0W.  pursuant  to  section  7  of 
the  Natiu^l  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Natural  proposes  to  transport  on  an 
intemiptible  basis  up  to  182.000  MMBtu 
of  gas  on  a  peak  day  plus  excess 
volumes  pursuant  to  the  overrun 
provisions  of  its  Rate  Schedule  ITS,  and 
36,500,000  MMBtu  on  an  annual  basis  for 
Sun.  It  is  stated  that  Natural  would 
receive  the  gas  for  Sun's  account  at 
various  existing  receipt  points  in  Texas, 
offshore  Texas,  Louisiana  and  onshore 
Louisiana.  Natural  then  proposes  to 
deliver  equivalent  volumes  of  gas  in 
Louisiana  and  Illinois.  It  is  asserted  that 
the  transportation  would  be  effected 
using  existing  facilities  and  would  not 
require  any  construction  of  additional 
facilities.  It  is  explained  that  the  service 
commenced  May  17, 1988,  under  the 
automatic  authorization  provisions  of 
S  284.223  of  the  Commission's 
Regulations. 

Comment  date:  September  12. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Gas  Utilily  District  Na  1  of 
TangipalMM  Parish,  Louisiana 

[Docket  No.  CP88-555-«)0l 
|uly  27. 1988. 

Take  notice  that  on  ]uly  8, 1988,  Gas 
Utility  District  No.  1  of  Tangipahoa 
Parish.  Louisiana  (Applicant).  2050  Jerry 
Wilde  Road,  Ponchatoula.  Louisiana 
70454,  filed  in  Docket  No.  CP88-555-000 
an  application  pursuant  to  section  7(a) 
of  the  Natural  Gas  Act  for  an  order 
directing  Southern  Natural  Gas 


Company  (SNG)  to  establish  an 
interconnection  of  its  facilities  with 
those  proposed  by  Applicant  and  to  sell 
and  deliver  up  to  704  Mcf  of  natural  gas 
per  day  for  the  first  year  and  up  to  880 
Mcf  of  natural  gas  per  day  by  the  third 
year  for  resale  and  distribution  to 
approximately  808  customers  in  the 
proposed  service  area,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  explains  that  the  proposed 
service  would  be  provided  to  an  area 
east  of  Amite,  Louisiana,  including  the 
small  communities  of  Uneedus,  Osceola, 
Husser  and  Holton,  along  with  rural 
areas  that  have  sufficient  development 
Applicant  estimates  that  by  the  third 
year  of  service  there  would  be  800 
residential  customers,  7  commercial 
customers,  aiul  one  school. 

Applicant  prt^oses  to  receive  service 
from  one  meter  station  to  be  built  by 
SNG  and  located  in  section  14,  T4S,  R8E, 
where  SNG's  transmission  line  crosses 
Louisiana  Highway  445.  Applicant  states 
that  the  actual  meter  station  would  be  at 
a  site  mutually  agreeable  to  both 
parties.  It  is  stated  that  the  project 
would  cost  approximately  $1,220,000 
and  would  be  financed  through  a  25- 
year  loan  from  the  United  States 
Department  of  Agriculture  Farmers 
Home  Administration.  Applicant  further 
proposes  that  SNG  provide  this  service 
at  a  cost  based  on  SNG's  Rate  Schedule 
G-1. 

Comment  date:  August  17, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP86-5e7-000] 
July  27. 1968. 

Take  notice  that  on  July  12, 1988, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP8&-567-000, 
a  request  pursuant  to  S  9  157.205  and 
157.211  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  157.211)  for  authorization  to 
construct  and  operate  a  one-inch  sales 
tap  on  United's  existing  2-inch 
Poplarville,  Mississippi  lateral  for 
supplying  natural  gas  to  the  residence  of 
Mr.  David  Burrus,  who  would  be  served 
through  Entex,  Inc.  (Entex),  a  local 
distributor  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-430-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  states  that  the  new  sales  tap 
would  allow  Entex  to  deliver  an 
estimated  average  of  1.9  Mcf/d  of 


natural  gas  to  Mr.  Burrus  without 
detriment  or  disadvantage  to  its  other 
existing  customers  and  without  an 
increase  in  Entex's  contractual 
requirements. 

United  provides  Entex's  its  gas 
requirements  for  resale  under  United's 
Rate  Schedule  DG-4^J.  it  is  explamed. 

It  is  further  stated  that  Entex  would 
reimburse  United  for  the  cost  of 
installing  the  tap. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP88-590-000] 
July  27. 198a 

Take  notice  that  on  July  18, 1988. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP88-590-00a 
a  request  pursuant  to  9  9  157.205  and 
157.211  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  157.211)  for  authorization  to 
construct  and  operate  a  one-inch  sales 
tap  on  United's  existing  6-inch  Boggy 
Creek/Huntsville  main  line  near 
Huntsville.  Texas,  Walker  County  to 
supply  natural  gas  to  Entex  Inc.  (Entex). 
a  local  distributor,  for  resale  to  the 
Walker  County  Bam  for  residential  and 
commercial  usage  under  the  certificate 
issued  in  Docket  No.  CP82-43(>-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  states  that  the  new  sales  tap 
would  allow  Entex  to  deliver  an 
estimated  average  of  1.6  Mcf/d  of 
natural  gas  to  the  Walker  Bam  without 
detriment  of  disadvantage  to  its  other 
existing  customers  and  without  an 
increase  in  Entex's  contractual 
requirements. 

United  provides  Entex's  its  gas 
requirements  for  resale  under  United's 
Rate  Schedule  G-N.  it  is  explained. 

It  is  further  stated  that  Entex  would 
reimburse  United  for  the  cost  of 
installing  the  tap. 

Comment  date:  September  12. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Natural  Gas  Rpeline  Company  of 

America 

[Docket  No.  CP88-625-00J 

July  27. 198a 

Take  notice  that  on  July  25. 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Nahiral).  701  East  22nd  Street 
Lombard.  Illinois,  80148,  filed  in  Docket 
No.  CP88-625-000  a  request  pursuant  to 
99  157.205  and  284.223  of  the 
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Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  N-GAS.  Inc.  (N-Gas),  a 
marketer,  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CPSe- 
582-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Natural  proposes  to  transport  on  an 
interruptible  basis  up  to  15,000  MMBtu 
on  natural  gas  equivalent  per  day,  plus 
additional  quantities  or  overrun  gas,  on 
behalf  of  N-Gas  pursuant  to  a 
transportation  agreement  dated  March 
24, 1988  between  Natural  and  N-Cas. 
Natural  would  receive  gas  at  various 
existing  points  of  receipt  on  its  system 
in  Oklahoma,  Texas,  New  Mexico, 
Kansas,  Iowa  and  Illinois  and  redeliver 
equivalent  volumes,  less  fuel  and  lost 
and  unaccounted  for  volumes,  at  various 
existing  points  of  delivery  in  Illinois, 
Arkansas,  New  Mexico,  Iowa,  Kansas, 
Texas  and  Louisiana. 

Natural  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  6,000  MMBtu  and 
2.190,000  MMBtu,  respectively.  Service 
under  §  284.223(a)  commenced  on  May 
27, 1988,  as  reported  in  Docket  No. 
ST8&^780.  it  is  stated. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
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sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
sta^may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  It  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  It  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casbell. 
Acting  Secretary. 
[PR  Doc.  88-17429  Filed  8-2-88;  8:45  am] 

BtLUNQ  CODE  fTIT-OI-M 


[Docket  No*.  CP88-601-000  et  aL] 

Southern  Natural  Gas  Co.  at  aL 
Natural  Gas  Certificate  HIings 

July  29. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
[Docket  No.  CP88-601-000] 

Take  notice  that  on  July  21, 1988. 
Southern  Natural  Gas  Company 
(Southern)  P.O.  Box  2563,  Birmingham, 
Alabama  35303-2563.  filed  in  Docket  No. 
CP88-601-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Amax  Metals  Recovery,  Inc. 
(Amax)  under  the  authorization  issued 
in  Docket  No.  CP88-601-000  pursuant  to 


«^tion  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  would  perform  the  proposed 
transportation  service  for  Amax,  an  end 
user  located  in  Louisiana  pursuant  a 
service  agreement  dated  May  31, 1988.  It 
is  stated  that  the  term  of  the  service 
agreement  is  for  a  primary  term  of  one 
month,  to  continue  and  remain  in  effect 
for  successive  terms  of  one  month 
unless  canceled  by  either  party. 
Southern  proposed  to  transport  on  a 
peak  day  up  to  4.000  MMBtu;  on  an 
average  day  2,600  MMBtu;  and  on  an 
annual  basis  949,000  MMBtu  of  natural 
gas  for  Amax.  Southern  proposes  to 
receive  the  gas  at  various  receipt  points 
in  Texas,  Louisiana  ,  Mississippi,  and 
Alabama  for  delivery  to  Amax  at  its 
plant  in  Louisiana.  Southemm  assets 
that  no  new  facilities  are  required  to 
implement  the  proposed  service. 

Southern  states  that  it  would  perform 
such  transportation  service  for  Amax 
pursuant  to  its  Rate  Schedule  IT.  It  is 
further  stated  that  Southern  may  agree 
from  time  to  time  to  discount  the  rate 
charged  Amax  for  transportation 
services  in  accordance  with  the 
provisions  of  Rate  Schedule  IT.  It  is 
explained  that  the  proposed  service  i« 
currently  being  performed  pursuant  to 
the  120-day  self  implementing  provision 
of  §  284.23(a)(1)  of  the  Regulations. 
Southern  commenced  such  self- 
implementing  service  on  )une  2. 1988,  as 
reported  on  Docket  No.  ST88-^576-000. 

Comment  date:  September  12, 1988,  in 
accordance  with  standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  C:P88-822-000] 

Take  notice  that  on  July  22, 1988, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP88-622-000  a  reqeust  pursuant  to 
S§  157.205  and  157.212  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  install  13  new  delivery 
points  for  existing  wholesale  customers 
under  the  certificate  issued  on  Docket 
No.  CP83-76-000,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Columbia  proposes  to 
construct  and  operate  the  facilities 
necessary  to  provide  13  additional 
points  of  delivery  as  listed  below. 
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Wholesalecustomer 


Columbia  Gas  of  Kentucky.  Inc 

Cotumbw  Gas  o<  Ohio.  Inc 

Dayton  Power  and  Light  Company.. 
Mountaineer  Gas  Company 


Com- 
mercial 


Resi- 
dential 


Indus- 


Annual 
Vol 


100.150 

51.438 

6.030 

600 


Columbia  indicates  that  the  volumes 
of  gas  that  would  be  delivered  through 
the  proposed  faiclilies  would  be  within 
the  currently  authorized  levels  of 
service.  It  is  stated  that  any  sales  made 
though  the  proposed  points  of  delivery 
would  be  under  Columbia's  Rate 
Schedule  CDS.  Columbia  states  that 
there  would  be  no  impact  on  its  existing 
peak  day  and  annual  obligations  to  its 
customers  as  a  result  of  the  proposed 
delivery  points. 

Comment  date:  September  12, 198a  in 
accordance  withn  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Texas  Gas  Transmission  Corporadon 

[Docket  No.  CP88-55B-000) 

Take  notice  that  on  July  11. 1988, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street 
Owensboro,  Kentucky  42301.  filed  in 
Docket  No.  CP88-5S8-000.  an 
application  pursuant  to  {  157.205  and 
157.212(a)  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212(a))  to  increase  the  measurement 
capacities  of  two  existing  delivery 
points  to  Mississippi  Valley  Gas 
Company  (MVC)  by  the  installation  of 
an  additional  2-inch  orifice  meter  run  at 
each  delivery  point  under  the 
authorization  issued  to  it  in  Docket  No. 
CP82-407-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  Request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  currently  it  sells 
natural  gas  to  MVG  pursuant  to  a 
service  agreement  dated  September  1. 
1970.  It  is  stated  that  the  proposed 
expanded  delivery  points,  located  on 
Texas  Gas's  main  lines  in  DeSoto 
County.  Mississippi.  01.1  mile  north  of 
the  city  of  Southaven.  Mississippi, 
would  have  a  capacity  of  400  MMBtu 
per  hour  each  in  order  for  Texas  Gas  to 
alleciate  measurement  difficulties 
experienced  in  the  past  by  Texas  Gas  at 
the  two  points. 

It  is  explained  that  the  expanded 
delivery  points  would  not  result  in  an 
increase  in  MVG's  current  contract 
demand  or  quantity  entitlement. 
Furthermore,  it  is  asserted  that  service 
to  MVG  through  the  expanded  delivery 
points  can  be  accomplished  without 
detriment  to  Texas  Gas's  other 


customers.  It  is  further  stated  that  the 
increase  in  volumes  of  natural  gas 
delivered  by  Texas  Gas  through  the 
explanded  delivery  points  proposed 
herein  would  be  so  minimal  that  it 
would  have  virtually  no  effect  on  Texas 
Gas's  peak  day  and  annual  deliveries. 

Comment  date:  September  12. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  CNG  Transmission  Corporation 

|Doci<et  No.  CP6&-574-000) 

Take  notice  that  on  July  13. 1988.  CNG 
Transmission  Corporation  (CNG 
Transmission),  445  West  Main  Street. 
Clarksburg,  West  Virginia  28301,  filed  in 
Docket  No.  CP88-574-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  as  amended,  and  the 
Commission's  Rules  and  Regulations 
thereunder,  for  an  order  issuing  a 
certificate  of  public  convenience  and 
necessity  authorizing  a  new  sales 
service  for  requirements  customers  that 
have  elected  transportation  without  one 
hundred  percent  standby  service,  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

In  its  application.  CNG  Transmission 
proposes  to  offer  a  new  sales  service 
under  Rate  Schedule  RQT  that  would 
permit  customers  to  elect  the  desired 
amount  of  standby  service  or  drop  it 
completely,  with  a  right  to  make  annual 
downward  adjustments  to  the  amount  of 
standby  service  elected,  it  is  stated  that 
the  service  proposed  by  CNG 
Transmission  would  be  a  requirements 
service  similar  to  CNG  Transmission's 
current  Rate  Schedule  RQ.  except  that 
Rate  Schedule  RQT  expressly  relieves 
CNG  Transmission  of  any  obligation  to 
provide  service  for  quantities  converted 
to  transportation  that  exceed  the 
customer's  chosen  amount  of  standby 
service. 

CNG  Transmission's  application 
states  that  Rate  Schedule  RQT  would 
include  ratchet  clauses  that  would 
automatically  increase  peak  day  and 
annual  demand  levels  if  those  levels 
exceeded  the  Billing  Demand  set  forth  in 
the  customer's  service  agreement  by 
more  than  the  limitations  set  forth  in 
Rate  Schedule  RQT.  The  application 
further  states  diat  customers  currenUy 
served  under  Rate  Schedule  RQ  would 


be  entitled  to  elect  service  under  Rate 
Schedule  RQT  upon  notice  to  CNG 
Transmission. 

Comment  date:  August  19. 198a  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  .North 
Capitol  Street  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearings 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  infant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
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the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  C3^  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  Hied  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
Tiling  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CadieU, 
Acting  Secretary. 

[FR  Doa  88-17476  FUed  8-2-86;  8:45  am] 
MLLMO  COK  t717-0YHI 


[Docfctt  No*.  CP88-602-000  at  aL] 

Unltad  Qm  Pipllne  Co.  et  al;  Natural 
Qaa  CertHleala  FWnga 

July  28,  i9ea 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipeline  Company 

[Docket  No.  CP88-602-000] 

Talce  notice  that  on  July  21, 1988, 
United  Gas  Pipeline  Company  (United). 
P.O.  Box  1478.  Houston,  Texas  77251, 
filed  in  Docliet  No.  CP88-e02-000  a 
request  pursuant  to  §  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanlcet  certificate  issued 
in  Doclcet  No.  CP88-&-O00  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  natural 
gas  for  E.  I.  DuPont  de  Nemours  and 
Company  (DuPont).  United  explains  that 
service  commenced  June  23. 1988,  under 
i  284.223(a)  of  the  Conunission's 
Regulations,  as  reported  in  Docket  No. 
ST88-I896.  United  explains  that  the 
peak  day  quantity  would  be  15,450 
dekathenns,  the  average  daily  quantity 
would  be  15,450  dekatherms.  and  that 
the  annual  quantity  would  be  5,639,250 
dekatherms.  United  explains  that  it 
would  receive  natural  gas  for  DuPont's 
account  at  points  of  receipt  in  the  States 
of  Louisiana  and  Mississippi.  United 
states  tliat  it  would  redeliver  the  gas  for 
DuPont's  account  at  an  existing 
interconnection  between  United  and 
Shell's  North  Terrebonne  Gas 
Processing  Plant  in  Terrebonne  Parish, 
Lousiana  and  a  proposed 
interconnection  between  United  and 


DuPont  in  St.  John  the  Bapdst  Parish, 
Lousiana. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  l^^lUston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP88-593-000] 

Take  notice  that  on  July  20, 1988, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismarcic, 
North  Dakota  58501.  Tiled  in  Docket  No. 
CP88-593-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  auUiorization  to  add 
metering  and  appurtenant  facilities  at 
locations  in  Williams  and  Buike 
Counties  of  North  Dakota  under 
Williston  Basin's  blanket  certificate 
issued  in  Docket  No.  CP82-487-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  construct 
metering  and  appurtenant  facilities  at 
the  Williams  County,  North  Dakota 
location  so  as  to  redeliver  intemiptible 
transportation  gas  to  Western  Gas 
Processors  Ltd.'s  Temple  Plant  for  use  in 
an  oil  enhancement  program  behind  the 
plant.  Williston  Basin  also  proposes  to 
add  a  meter  and  regulator  station  and 
appurtenant  facilities  in  Burke  County, 
North  Dakota  to  redeliver  intemiptible 
transportation  gas  to  Miillips  Petroleum 
Company's  McGregor  Compressor 
Station. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP8fr-597-000] 

Take  notice  that  on  July  20, 1968. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511  Houston. 
Texas  77252,  filed  in  Docket  No.  CP88- 
597-000  a  request  pursuant  to  {  284.223 
of  the  Regulations  under  the  Natiual 
Gas  Act  for  authorization  to  transport 
natural  gas  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Citizens  Gas  Supply 
Corporation  (Citizens).  Tennessee 
explains  that  service  commenced  June 
22, 1988  under  S  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST88-4707.  Tennessee 


further  explains  that  the  peak  day 
quantity  would  be  105,000  dekatherms, 
the  average  daily  quantity  would  be 
2,000  dekatherms,  and  that  the  annual 
quantity  would  be  730,000  dekatherms. 
Tennessee  explains  that  it  would 
receive  natural  gas  for  Citizens'  account 
from  points  of  receipt  located  in  the 
States  of  Alabama,  Louisiana,  and 
Texas.  Tennesse  states  that  the  points  of 
delivery  are  located  in  the  States  of 
Alabama,  Mississippi,  Louisiana,  and 
West  Virginia.  Tennessee  further 
explains  that  locations  of  the  ultimate 
delivery  points  of  the  gas  are  in  the 
States  of  Ohio,  New  York,  Alabama, 
Mississippi,  Kentucky  West  Virginia, 
and  Pennsylvania. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  United  Gas  IHpeline  Company 

(Docket  No.  CP88-603-000] 

Take  notice  that  on  July  21, 1988, 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251, 
filed  in  Docket  No.  CP88-eo»-000  a 
request  pursuant  to  S  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP88-d-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fiilly  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  natural 
gas  for  Seagull  Marketing  Services,  Inc. 
(Seagull).  United  explains  that  service 
commenced  June  22, 1968,  under 
{  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88^ie06.  United  explains  that  the 
peak  day  quantity  would  be  77,250 
dekatherms,  the  average  daily  quantity 
would  be  77,250  dekatherms,  the 
average  daily  quantity  would  be  77,250 
dekatherms,  and  that  the  annual 
quantity  would  be  28,196.250 
dekatherms.  United  expalins  that  it 
would  receive  natural  gas  for  Seagull's 
account  at  points  of  receipt  in  the  State 
of  Louisiana.  United  states  that  it  would 
redeliver  the  gas  for  Seagull's  account  at 
an  existing  interconnection  between 
United  and  Mississippi  River 
Transmission  Corporation  in  Ouachita 
Parish,  Louisiana. 

Comment  date:  September  12, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  United  Gas  Pipeline  Company 

[Docket  No.  CP88-e04-000] 

Take  notice  that  on  July  21, 1988. 
United  Gas  Pipeline  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251, 
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nied  in  Docket  No.  CP88-eO4-O00  a 
request  pursuant  to  S  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certiHcate  issued 
in  Docket  No.  CP88-6-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  natural 
gas  for  Nerco  Oil  &  Gas,  Inc.  (Nerco). 
United  explains  that  service  commenced 
)une  1. 1988.  under  i  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST88-4648.  United 
explains  that  the  peak  day  quantity 
would  be  77.250  dekatherms.  the 
average  daily  quantity  would  be  77,250 
dekatherms.  and  that  the  annual 
quantity  would  be  28,196,250 
dekathprms.  United  explains  that  it 
would  receive  natural  gas  for  Nerco's 
account  at  points  of  receipt  in  the  States 
of  Mississippi  and  Louisiana.  United 
states  that  it  would  redeliver  the  gas  for 
Nerco's  account  at  points  of  delivery  in 
the  State  of  Louisiana. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  United  Gas  Pipeline  Company 

(Docket  No.  CP88-60S-0001 

Take  notice  that  on  July  21. 1988. 
United  Gas  Pipeline  Company  (United], 
P.O.  Box  1478.  Houston.  Texas  77251. 
filed  in  Docket  No  CP88-605-000  a 
request  pursuant  to  S  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP88-6-000  pursuant  to 
section  7(c)  of  the  natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  Hie 
with  the  Commission  and  open  to  public 
inspection. 

IJnited  proposes  to  transport  natural 
gas  for  Texaco  Gas  Marketing.  Inc. 
(Texaco).  United  explains  that  services 
commenced  June  1, 1988,  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-4e45.  United  explains  that  the 
peak  day  quantity  would  be  27.810 
dekatherms,  the  average  daily  quantity 
would  be  27,810  dekatherms,  and  that 
the  annual  quantity  would  be  10,150,650 
dekatherms.  United  explains  that  it 
would  receive  natural  gas  for  Texaco's 
account  at  points  of  receipt  in  the  State 
of  Louisiana.  United  states  that  it  would 
redeliver  the  gas  for  Texaco's  accoimt  at 
points  of  delivery  in  the  State  of 
Mississippi  and  Louisiana. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


7.  United  Gas  Pipeline  Company 

(Docket  No.  CP8a-606-000] 

Take  notice  that  on  July  21. 1988, 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251. 
filed  in  Docket  No  CP88-606-000  a 
request  pursuant  to  S  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certiRcate  issued 
in  Docket  No.  CP88-6-000  pursuant  to 
section  7(c)  of  the  natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  natural 
gas  for  Texaco  Inc.  (Texaco).  United 
explains  that  service  commenced  June  1. 
1988,  under  §  284.223(a)  of  the 
Commission's  Regulation,  as  reported  in 
Docket  No.  ST88-4640.  United  explains 
that  the  peak  day  quantity  woule  be 
51,500  dekatherms,  the  average  daily 
quantity  would  be  51,500  dekatherms, 
and  that  the  annual  quantity  would  be 
18,797,500  dekatherms.  United  explains 
that  it  would  receive  natural  gas  for 
Texaco's  account  at  points  of  receipt  in 
the  state  of  Texas.  United  states  that  it 
would  redeliver  the  gas  for  Texaco's 
account  at  points  of  delivery  in  the  state 
of  Texas. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  United  Gas  Pipeline  Company 

(Docket  No.  CP8&-e07-000] 

Take  notice  that  on  July  21. 1988, 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251. 
filed  in  Docket  No  CP88-807-000  a 
request  pursuant  to  S  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP88-6-000  pursuant  to 
section  7(c)  of  the  natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  natural 
gas  for  LaSer  Marketing  Company 
(LaSer).  United  explains  that  service 
commenced  May  6, 1988,  under 
S  284.223(a]  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-4669.  United  explains  that  the 
peak  day  quantity  would  be  77,250 
dekatherms,  the  average  daily  quantity 
would  be  77.250  dekatherms,  and  that 
the  annual  quantity  would  be  28,196,250 
dekatherms.  United  explains  that  it 
would  receive  natural  gas  for  LaSer's 
account  at  an  existing  interconnection 
between  United  and  Sea  Robin  Pipeline 
Company  in  Vermillion  Parish. 
Louisiana.  United  states  that  it  would 


redeliver  the  gas  for  LaSer's  account  at 
an  existing  interconnection  between 
United  and  Florida  Gas  Transmission 
Company  in  St.  Landry  Parish, 
Louisiana. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  United  Gas  Pipeline  Company 

[Docket  No.  CP88-60&-000} 

Take  notice  that  on  July  21. 1988, 
United  Gas  Pipeline  Company  (United). 
P.O.  Box  1478.  Houston,  Texas  77251, 
filed  in  Docket  No  CP88-608-000  a 
request  pursuant  to  S  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natiu-al 
gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP8&-6-000  pursuant  to 
section  7(c)  of  the  natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  natural 
gas  for  the  Resource  Group  (Resource). 
United  explains  that  service  commenced 
June  1, 1988.  under  S  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST88-4697.  United 
explains  that  the  peak  day  quantity 
would  be  15,450  dekatherms.  the 
average  daily  quantity  would  be  15,450 
dekatherms.  and  that  the  annual 
quantity  would  be  5,639.250  dekatherms. 
United  explains  that  it  would  receive 
natural  gas  for  Resource's  account  at 
points  of  receipt  in  the  State  of 
Louisiana.  United  states  that  it  would 
redeliver  the  gas  for  Resource's  account 
at  an  existing  interconnection  between 
United  and  Mississippi  Chemical 
Corporation  in  Jackson  County, 
Mississippi,  and  an  existing 
interconnection  between  United  and 
Shell's  Norfth  Terrebonne  Gas 
Processing  Plant  in  Terrebonne  Parish, 
Louisiana. 

Comment  date:  September  12. 1988.  in  . 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  United  Gas  Pipeline  Company 

[Docket  No.  CP88-eO9-O0Ol 

Take  notice  that  on  July  21, 1988, 
United  Gas  Pipeline  Company  (United). 
P.O.  Box  1478,  Houston.  Texas  77251, 
filed  in  Docket  No  CP88-609-000  a 
request  pursuant  to  §  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP88-5-000  pursuant  to 
section  7(c)  of  the  natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 
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United  proposes  to  transport  natural 
gas  foi  Seagsll  Marketing  Services.  Inc. 
(Seagull).  United  explains  that  service 
commenced  June  22, 1968,  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-6998.  United  explains  that  the 
peak  day  quantity  would  be  77.250 
dekatherms,  the  average  daily  quantity 
would  be  77.250  dekatherms,  and  that 
the  annual  quantity  would  be  28,196,  250 
dekatherms.  United  explains  that  it 
would  receive  natural  gas  for  Seagull's 
account  at  points  or  receipt  in  the  state 
of  Louisiana.  United  states  that  it  would 
redehver  the  gas  for  Seagull's  account  at 
an  existing  interconnection  between 
United  and  Mississippi  Ri\-er 
Transmission  Corporation  in  Ouachita 
Parish,  Louisiana. 

Comment  date:  September  12, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Great  Lake  Gas  Transmissioa 
Company 

[Docket  No.  C3>88-59»-«00] 

Take  notice  that  on  July  21, 1988, 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes).  2100  Buhl 
Building.  Detroit,  Michigan  48226.  filed 
in  Docdcet  No.  CP88-599-000  an 
application  pursuant  to  section  7(c]  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  the  account  of  Unicorp  Energy 
Inc.  (Unicorp),  a  natiu^l  gas  marketing 
company,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Unicorp  has  requested 
that  Great  Lakes  transport,  on  an 
intemiptible  basis,  up  to  15,000  Mcf  per 
day  for  the  account  of  Unicorp,  from  a 
point  of  International  Border  between 
the  United  States  and  Canada,  at 
Emerson,  Manitoba,  where  the  facilities 
of  Great  Lakes  interconnect  with  the 
facilities  of  TransCanada  PipeLines 
Limited,  to  a  point  where  Great  Lakes' 
facilities  interconnect  with  those  of:  (1) 
ANR  Pipeline  Company  (ANR)  at 
Fortune  Lake  and  at  Farwell,  Michigan 
and  (2)  Michigan  Consolidated  Gas 
Company  (MichCon)  at  Boyne  City  and 
at  Belle  River  Mills.  Michigan.  It  is 
indicated  that  ANR  will  transport  the 
subject  volumes  it  receives  for  the 
accoimt  of  Unicorp  to  various  points 
where  its  facilities  interconnect  with  the 
facilities  of  MkhCon.  It  is  further 
indicated  that  MichCon  will  transport 
and  deliver  the  subject  volumes  to 
Unicorp's  customers.  It  is  stated  that  the 
initial  term  of  the  proposed 
arrangements  is  to  end  on  November  1. 


1989,  but  the  term-can  be  extended  year- 
to-year  thereafter,  unless  terminated  by 
either  party. 

Great  Lakes  states  that  the  rate  for  the 
transportation  of  the  subject  volumes  to 
the  Fortime  Lake  and  Boyne  delivery 
points  will  be  a  rate  equal  to  the  100 
percent  load  factor  rate  determined  from 
the  transportation  components 
applicable  to  deliveries  in  Great  Lakes' 
Central  Zone  under  existing  Rate 
Schedule  CQ-2  of  Great  Lakes'  FERC 
Gas  Tariff,  under  which  volumes  of  gas 
are  also  transported  from  Emerson  to 
Great  Lakes'  Central  Zone.  Great  Lakes 
further  states  that  the  rate  for  the 
transportation  service  to  the  Farwell 
and  Belle  River  delivery  points  will  be 
equal  to  the  100  percent  load  factor  rate 
applicable  to  deliveries  in  the  Eastern 
Zone  under  existing  Rate  Schedule  T-4 
of  Great  Lakes'  FERC  Gas  Tari^,  under 
which  volumes  of  gas  are  also 
transported  from  Emerson  to  Great 
Lakes'  Eastern  Zone. 

Comment  date:  August  18. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  Hling 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  o«vn  motion 


believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
sta^  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9  157.205  of  the  Regulations  under  the 
Natrual  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caahell, 
Acting  Secretary. 
[FR  Doc.  88-17430  Filed  8-2-88;  8:45  ami 

SHJJNQ  COOE  (717-01-11 


[Docket  No.  CS71-1092-000  et  al.] 

ChaHc  HII  Gas,  Inc  OrvM*  Eberty  et  al.; 
Applications  for  Small  Producer 
Certificates ' 

August  1, 1988. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  §  157.40  of  the 
Commission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  August 
15, 1988,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 


'  Thi*  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matter*  covered  herein. 
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be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 


petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 


. , 

Docket  No.                                                 Date  Filed 

Applicant 

CS71 -1092-000 

'  7-1-88 
»  7-8-88 
» 7-1-88 

< 7-18-88 

'7-18-88 

'  7-5-88 

"6-16-88 
"6-16-88 
•  6-30-88 

7-11-88 
">  7-18-88 

7-15-88 

Chalk  Hill  Gas,  Inc  (Orville  Eberly),  c/o  Eberly  and  Moade.  inc.  One  Grand  Part<— 

CS73-369                            

Suite  210,   777   Northwest  Grand   Boulevard.   Oklahoma   City.   OK   73118-6088 
Pedestal  Oil  Company,  Incorporated  (Pedestal  Company).  PO  Box  1522,  Oklahoma 

CS76-908-OO1  

City,  OK  73101 
Greystone  Resources.  Inc.,  Mark  Mitnsin  and  Patncia  H   Miller  (Bobert  E.  Eberly).  c/ 

CS77-811 

o  Eberly  and  Meade,  Inc.,  One  Grand  Park— Suite  210.  777  Northwest  Grand 
Boulevard.  Oklahoma  City,  OK  73118-6088 
Westar  Energy.  Inc.  (Wood  &  Locker,  Inc.),  505  N   Big  Spnng  Street  Suite  600, 

CS86-1  -001     

Midland,  TX  79701-8602 
W&T  Oil  Properties,  Inc.  and  W&T  Offshore.  Inc   (W&T  Oil  Properties.  \nc.).  1012 

CS87-36-000  

Pere  Marquette  Building.  New  Orleans.  LA  70112 
Daniel  L  Veirs  and  Daniel  L  Veirs  d/b/a  Veirs  Production  Company    (Dantel  L 

CS88-76-000                                         

Veirs),  223  W.  Wall.  Suite  500.  Midland.  TX  79701 
Piney  Fork  Production  Company,  P.O.  Box  4234.  Houston,  TX  77210-4234 

CS88-77-000  

White  Pine  Company.  P.O.  Box  33.  South  Houston,  TX  77587 

CS88-78-000 

Wes-Mof  ai  &  Gas,  Inc.,  P.O.  Box  1269,  Graham.  TX  76046 

CS88-79-000 

Landmark  Reserves.  Inc.,  P.O.  Box  1022,  Breckenndge.  TX  76024 

CS88-80-000     

Patwell  Oil  &  Gas  Company,  et  al..''   1320  Lake  Street.  Fort  Worth.  TX  76102 

CS88-81-000 

Pepin  Oil  Ventures,  a  general  partnership.  P.O.  Box  1936,  Stillwater.  OK  74076 

'  By  letter  dated  June  10.  1988,  Applicant  requests  that  the  small  producer  certificate  issued  to  Orville  Eberty  in  Docket  No  CS71-1092  be  redesignated  under 
the  name  of  Chalk  Hill  Gas.  Inc.  Applicant  states  that  Orville  Eberly  passed  away  on  April  3,  1983.  that  his  estate  is  in  the  process  of  being  settled,  and  that  all  of  his 
interest  is  being  assigned  to  Chalk  Hill  Gas.  Inc 

"By  letter  dated  July  5.  1988.  Applicant  requests  that  the  small  producer  certificate  in  Docket  No.  CS73-369  be  redesignated  from  Pedestal  Company  to 
Pedestal  Oil  Company.  Incorporated  Applicant  states  that  Pedestal  Company  and  Pedestal  Oil  Company.  Incorporated,  are  one  and  the  same. 

=  By  letter  dated  June  10.  1988.  Applicant  requests  that  the  small  producer  certificate  issued  to  Robert  E.  Eberly  in  Docket  No  CS76-90e  be  redesignated  in  ttie 
name  of  Greystone  Resources.  Inc.  Applicant  states  that  Robert  E.  Eberly,  Sr .  has  assigned  all  of  his  interest  to  Greystone  Resources.  Inc..  of  which  he  is  President. 
Applicant  also  states  that  it  would  like  to  include  Mark  Mitnsin  and  Patncia  H.  Miller  under  the  small  producer  certificate  in  accordance  with  §  157.40(b)(5)  of  the 
Commission's  Regulations  Applicant  states  Mark  Mitnsin  is  Treasurer  and  Patricia  H.  Miller  Is  Assistant  Secretary  of  Greystone  Resources.  Inc. 

«  By  letter  dated  July  14,  1988.  Applicant  requests  that  the  small  producer  certificate  issued  to  Wood  &  Locker.  Inc ,  in  Docket  No  CS77-811,  be  redesignated  in 
the  name  of  Westar  Energy.  Inc.  Applicant  states  that  Wood  &  Locker's  name  has  been  changed  to  Westar  Energy,  inc..  as  evidenced  by  Certificate  of  Amendment 
issued  by  The  State  of  Texas  Secretary  of  State  on  March  21.  1988. 

'  Application  received  June  17,  1988.  Filing  date  is  date  of  receipt  of  filing  fee. 

"  By  letter  dated  June  17,  1988.  as  supplemented  by  letter  dated  July  15.  Applicant  requests  that  W&T  Offshore.  Inc  .  be  added  as  small  producer  certificate  co- 
holder  in  Docket  No  CS86-1-001.  Aoplicant  states  that  W&T  Offshore,  Inc  .  is  a  newly-formed  wholly-owned  affiliate  of  W&T  Oil  Properties.  Inc 

'  By  letter  dated  July  1.  1988.  Applicant  requests  that  his  small  producer  certificate  issued  in  Docket  No.  CS87-36-CO0  be  amended  io  include  his  d/b'a/  name 
lor  Veirs  Production  Company  in  addition  to  Daniel  L.  Veirs 

'  Additional  matenal  received  July  20.  1 988. 

•  Application  received  June  27.  1 988  Filing  date  is  date  of  receipt  of  filing  fee. 

'"  Application  received  July  13,  1988.  Filing  date  is  date  of  receipt  of  filing  fee.  ,^        „         „  r,  l.. 

"The  el al  parties  are  Patricia  Dean  Boswell.  John  P.  Boswell.  Viv;enne  Boswell  Mays,  Patncia  Dean  Boswell/  Marital  Taist,  Patr:cia  Dean  Boswell  Revocable 
Trust.  Marc  H.  Lowrance.  Jr..  Mary  Anne  Lowrance.  M  H  Lowrance  and  Philip  H.  Wolfard 


|FR  Doc.  88-17431  Filed  8-2-fi8;  8:45  ain| 

BILLING  CODE  6717-01-«ll 

(Docket  No.  RP88- 152-001] 

Alab;»rna-Tennessee  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  29,  1988. 

Take  notice  that  on  July  2.S.  1988, 
A!ab.4ma-Tennessee  Natural  Cas 
Company  (Alabam.a-Tennessee),  Post 
Office  Box  918,  Florence,  Alabama 
3.5631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets  with  a 
proposed  effective  dute  of  June  1, 1988: 
Second  Revised  Shuet  No.  44 
Second  Revised  Sheet  No.  45 
Third  Revised  Sheet  No.  46 
Fourth  Revised  Sheet  No.  47 
Second  Revised  Sheet  No.  47A 
Second  Revised  Sheet  No.  48 
Second  Revised  Sheet  No.  49 
Alabama-Tennessee  states  that  the 
tariff  sheets  are  in  compliance  with  the 


Commission's  letter  order  issued  on  June 
23,  1988  in  the  captioned  proceeding. 
Such  letter  order  directed  Alabama- 
Tennessee  to  file  tariff  sheets  to 
conform  to  the  requircm.ents  of  Order 
Nos.  483  and  483-A. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission  &  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Altibama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
prutL'St  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North" Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  5, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cushbli, 
Act  trig  Secretary. 
[PR  Due.  88-17432  Filed  &-2-88:  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP85-122-010] 


Colorado  Interstst 
Compliance  Filing 


Gss  Co.; 


)u!y  29.  1983. 

Take  notice  that  on  July  25, 1988, 
Colorado  InterstatP  Gas  Company  (CIG) 
tendered  for  filing  Third  Revised  Sheet 
No.  54  of  Original  Volume  No.  1  of  its 
FERC  Gas  Tariff  in  compliance  with  the 
requirements  of  Opinion  No.  290-B.  CIG 
states  that  the  Commission  required  that 
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CIC  modify  its  longstanding  tariff 
provision  with  respect  to  reductions  in 
annual  entitlements.  CIG  states  that  the 
instant  tariff  Tiling  reflects  a 
modification  to  Section  18.8  of  its  FERC 
Gas  Tariff  General  Terms  and 
Conditions  in  compliance  with  Opinion 
No.  Zgo-B.  CIG  further  states  that  this 
Tiling  is  made  under  protest  and  without 
prejudice  to  CIG's  rights  to  seek  judicial 
review  of  the  requirements  of  Opinion 
No.  290-B  and  subject  to  reinstatement 
of  its  existing  tariff  provision  on  the 
basis  of  the  final  disposition  of  such 
proceedings.  CIG  states  that,  should  the 
Commission  determine  that  an  effective 
date  is  required,  it  requests  an  effective 
date  of  August  19. 1988.  A  copy  of  this 
filing  is  being  served  on  CIG's 
jurisdictional  customers  and  affected 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  riiotdd  be  filed  on  or  before 
August  5, 198&  Pratests  will  be 
considefcd  by  Ae  Commission  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 

Acting  Secretary.  ■    ■ 

[FR  Doc  88-17433  Filed  8-2-88:  8:45  am) 
BiLUMa  COOK  vtn-m-M 


[Docket  No.  RP87-74-002] 

Colorado  Interstate  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

)uly2g.l9e8. 

Take  notice  that  on  July  25, 1988. 
Colorado  Interstate  Gas  Company 
("CIG")  tendered  for  filing  certain 
revised  tariff  sheets  to  CIG's  FERC  Gas 
Tariff,  Original  Volume  No.  1,  in 
compliance  with  the  Commission's 
Letter  Order  issued  July  15, 1988,  in 
Docket  No.  RP87-74-000.  The  instant 
revisions  reflect  modifications  to  certain 
provision*  of  CIG's  Sales  Standby 
Service  as  contained  in  an  Offer  of 
SetUemeat  approved  by  the  Commission 
in  th*  above-nfeienced  Lett«-  Order. 

Any  person  desiiiag  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  IS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  5, 1988.  Protests  will  be 
considered  by  the  CommisBion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filiHg  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


I D.  CasMl. 

A  cting  Secretary. 

[FR  Doc  88-17434  Filed  B-2-B8:  8:46  am] 

BILUNa  COOC  t717-01-« 


[Docket  No.  RPU-149-0021 
Paiifte  Pipeline  Co.;  FHhig 

)uiy  29. 1966. 

Take  notice  that  on  July  25. 198a 
Paiute  Pipeline  Company  (Paiute)  filed 
Substitute  Original  Sheet  Nos.  62, 63,  66. 
67. 88  and  70  to  ito  FERC  Gas  Tariff, 
Original  Volume  No.  1,  proposed  to  be 
effective  August  1, 198a 

Paiute  states  that  by  Letter  Order 
dated  June  28, 1988,  Southwest  Gas 
Corporation  was  directed  to  file  certain 
corrections  to  its  filing  of  May  2, 1988  in 
Docket  Nos.  RP88-149-000  and  FERC 
Order  Nos.  483  and  483-A.  Paiute 
requests  these  tariff  sheets  be 
substituted  for  their  counterparts  filed 
on  May  2, 198a 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  8. 198a  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  Cnball. 
Acting  Secretary. 

(FR  Doc  88-17477  Filed  S-Z-BB:  ft45  «m| 
•RUNG  COOB  «»17-M-« 


(Docket  No.  RPM-133>002] 

Panhandle  Eastern  Pipe  Line  Co.; 
Change  in  TariM 

)uly  29. 1988. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on  July 
26, 1988,  tendered  for  filing  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 
First  Substitute  Sixteenth  Revised  Sheet 

No.  43-2 
First  Substitute  Seventeenth  Revised 

Sheet  No.  43-4 
First  Substitute  Fifth  Revised  Sheet  No. 

43-4.1 
First  Substitute  First  Revised  Sheet  No. 

43-4.3 

Panhandle  states  that  the  proposed 
effective  date  of  these  revised  tariff 
sheets  is  June  1, 1986. 

Panhandle  states  that  the  instant  filing 
is  being  filed  in  accordance  with  Order 
Nos.  483  and  483-A  and  in  compliance 
with  the  Commission's  letter  order  dated 
July  1, 1988  in  the  subject  proceeding. 

Copies  of  the  filing  were  served  upon 
Panhandle's  jurisdictional  customers 
and  applicable  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  2042a  m  accordance  with  SS  385.Z14 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  a  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspecton  in  the  Public  Reference  Room. 
Lois  D.  Cash«U. 
Acting  Secretary. 
[FR  Doc  88-17478  Filed  8-2-88: 8:45  am] 

BUXINO  CODE  «71T-01-M 


[Docket  Na  RP88-162-001] 

RIngwood  Gattierfng  Co.;  Flltng  of 
Revisions  to  Revised  Purchased  Gas 
Adjustment  Clatise 

July  29. 198a 

Take  notice  that  on  July  25, 1988, 
Ringwood  Gadiering  Company 
(Ringwood),  4826  Loop  Central  Drive, 
Loop  Central  Tliree,  Suite  860.  Houston. 
Texas  77061.  filed  Eleventh  Revised 


Sheet  No.  50.  Sixth  Revised  Sheet  No. 
60,  Sixth  Revtud  Skeet  No.  n.  Fifth 
Revteed  Sheet  No.  02.  and  Pifdi  ReviKd 
Sheet  Now  63  to  its  PERC  Ga»  Tariff 
pursuant  to  the  Jnne  23.  IflSR  letter  order 
in  Docket  Na  RP88-ie2-00a 

Any  person  desiring  to  be  heard  or  to 
protest  said  Ming  should  file  a  motion  to 
intervene  or  a  ifrotest  with  the  Fe&ral 
Energy  Regulatory  CoBunisstoo,  8ZS 
North  Capitol  Street  NE..  Washington. 
DC  20426  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  8, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  te^en.  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  available  for  public  inspection. 
Loia  D.  CasbaO, 
Acting  Secretary. 
[FR  Doc  88-17479  Filed  S-2r4»:  8:45  am] 

BILUNQ  CODE  SZIT.**-!! 

(Oeanf  No.  RFM-2a»-000] 

T0xa9  EmIhti  TraRMnlMion  Cocp.; 
PropoMd  CtMnges  m  FERC  Gm  Tariff 

July  29. 198& 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  25, 1988  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 

Fifth  Revised  Volume  No.  1 

Revised  Second  Revised  Sheet  No.  50 
Revised  Second  Revised  Sheet  No.  50A 
Revised  Second  Revised  Sheet  No.  SOB 
Revised  Second  Revised  Sheet  No.  50C 
Revised  Second  Revised  Sheet  No.  50D 
Revised  Second  Revised  Sheet  No.  51 
Revised  Second  Revised  Sheet  No.  51A 
Revised  Second  Revised  Sheet  No.  51B 
Revised  Second  Revised  Stieet  No.  5lC 
Revised  Second  Revised  Sheet  No.  51D 

Original  Vohime  No.  2 

Revised  Sixth  Revised  Sheet  No.  970 
Revised  Sixth  Revised  Sheet  No.  971 
Revised  Seventh  Revised  Sheet  No.  1017 
Revised  Seventh  Revised  Sheet  No.  1018 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  eliminate  the  mileage 
rate  for  transportation  within  Zone  A 
under  Rate  Schedules  TS-1,  TS-2  and 
IT-l  and  in  lieu  thereof  replace  it  with  a 
single  commodity  rate  for  transportation 
originating  and  delivered  within  Zone  A 
under  these  rate  schedules,  regardless  of 
the  distance  of  haul. 

Texas  Eastern  states  tfiat  it  is  making 
this  rate  design  change  for  Zone  A  in 


order  to  provide  consistency  with  the 
rate  methodology  utilized  in  Zones  B,  C 
and  D  with  respect  to  its  transportation, 
to  return  to  the  historical  method  used 
to  establish  rates  in  its  Zone  A 
previously  approved  by  the  Commission, 
and  to  provide  flexibility  for  selected 
discounting  in  accordance  with  Order 
Nos.  436  and  500.  Texas  Eastern  states 
that  under  its  proposal,  Texas  Eastern 
would  be  at  risk  for  the  full  Zone  A  rate 
should  it  not  achieve  design  levels. 

Texas  Eastern  states  that  the 
proposed  effective  date  of  the  tariff 
sheets  listed  above  is  September  1, 1968, 
the  date  of  Texas  Eastern's  comphance 
filing  in  Docket  No.  RP88-67  which  was 
made  July  22, 1988. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jiHisdictional 
customers,  interested  state  commissions 
and  to  all  current  customers  under  Rate 
Schedules  IT-l,  TS-1,  and  TS-2. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  8, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LobD.  CasheU. 
Acting  Secretary. 
[FR  Doc  88-17480  Filed  8-2-88;  8:45  am] 

BILLINO  COOE  «7t7.01-M 


[Docket  Na  RP88-223-O00I 

Texas  Eastern  Transmission  Corp.; 
Proposed  Ctnnges  toi  FEftC  Gas  Tariff 

July  29. 198a 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  25, 1968  tendered  for 
niii^  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
each  of  the  following  tariff  sheets: 
Third  Revised  Sheet  No.  60 
Third  Revised  Sheet  No.  61 
Third  Revised  Sheet  No.  62 
Third  Revised  Sheet  No.  63 
Third  Revised  Sheet  Na  64-89 
First  Revised  Sheet  No.  483A 
First  Revised  Sheet  No.  483B 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  establish  the 


procedures  pursuant  to  which  Texas 
Eastern  will  recover  the  take-or-pay 
charges  to  be  billed  by  Southern  Natural 
Gas  Company  (Southern)  and  paid  by 
Texas  Eastern  as  proposed  by  Southern 
in  a  filing  made  on  July  1, 1988  in  Docket 
No.  RP88-210.* 

Texas  Eastern  states  that  the  fixed 
monthly  charge,  comprised  of  principal 
and  first  year  amortization  interest,  to 
be  paid  by  Texas  Eastern  to  Southern  as 
proposed  in  Southern's  July  1. 1988  filing 
is  $481,406.  Over  a  period  of  60  months, 
the  total  take-or-pay  cost,  exclusive  of 
amortization  interest,  to  be  recovered 
from  Texas  Eastern  by  Southern  is 
$20764314. 

Texas  Eastern  states  that  these  tariff 
sheets  are  being  filed  solely  to  establish 
the  procedures  for  recovering  the  take- 
or-pay  charges  to  be  billed  by  Southern 
and  paid  by  Texas  Eastern.  Sheet  Nos. 
60.  61.  62.  and  63  set  forth  the  monthly 
principal  amount  plus  the  allocation 
factor  for  carrying  costs  that  each  Texas 
Eastern  customer  will  be  required  to  pay 
in  order  to  recover  Southern's  take-or- 
pay  charges  billed  to  Texas  Eastern 
pursuant  to  Southern's  filing  on  July  1. 
1988  in  Docket  No.  RP88-210.  In  traddng 
Southern's  methodology,  consistent  with 
Commission  orders  issued  June  23, 1986 
in  Docket  No.  RPB8-80  and  July  15. 1968 
in  Docket  No.  IU>88-192.  Texas  Eastern 
has  given  recognition  to  purchases  by 
Texas  Eastern's  Rate  Schedule  SGS 
customers  under  Rate  Schedule  1  in  the 
determination  of  the  base  and 
deficiency  periods,  to  the  extent  these 
customers  did  not  request  Rate  Schedule 
I  gas  in  lieu  of  Rate  ^edule  SGS  gas, 
but  were  given  the  benefit  of  the  lower  I 
rate.  Workpapers  setting  forth  Texas 
Eastern's  determiaation  of  the  allocation 
factor  for  the  monthly  principal  amount 
and  the  monthly  principal  amounts  each 
Texas  Eastern  customer  will  be  required 
to  pay  are  set  forth  under  Attachment  A. 

Texas  Eastern  states  duit  if  at  any 
time  Southern  is  permitted  by 
Commission  order  to  diange  its  take-or- 
pay  procedures  and/ or  the  amounts  to 
be  recovered  pursuant  thereta  Texas 
Eastern  will  likewise  change  its  take-or- 
pay  procedure  and/or  the  amounts  to  be 
recovered  pursuant  thereta  In  addition. 
Texas  Eastern  expressly  agrees  to 
refund  to  its  customers  all  refunds 
received  from  Southern  in  Docket  No. 
RP88-2ia 

Texas  Eastern  states  that  the 
proposed  effective  date  of  the  tariff 
sheets  listed  above  is  August  1, 19B8. 


■  Texas  Eastern  notes  that  it  filed  a  protest  to 
Southern's  fitiaK  on  |irty  14.  ISSS. 
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Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  Hied  on  or 
before  August  8, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  niing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell, 
Acting  Secretary. 

[FR  Doc.  8S-17481  Filed  8-2-88;  8:45  am] 
BtLUNG  CODE  (717-01-11 

[Docket  No.  RP88-191-001] 
Tennessee  Gas  Pipeline  Co^  Filing 

July  29. 1986. 

Take  notice  that  on  July  25, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  the  following  tariff 
sheets  to  Volume  No.  1  of  its  FERC  Gas 
Tariff: 

Second  Revised  Sheet  No.  245 
Original  Sheet  Nos.  245A  through  245F 
Third  Revised  Sheet  No.  246 

Tennessee  states  that  the  purpose  of 
the  filing  is  to  comply  with  Ordering 
paragraph  (B)  of  the  Commission's  July 
8, 1988  Order  in  this  proceeding  and  set 
forth  the  accounting  and  billing 
procedures  applicable  to  Tennessee's 
fixed  charge  recover  of  take-or-pay 
costs.  Tennessee  states  that  the  tariff 
sheets  reflect  the  terms  and  conditions 
of  Tennessee's  Stipulation  and 
Agreement  filed  October  14, 1987  in 
Tennessee  Gas  Pipeline  Company, 
Docket  Nos.  RP86-119,  et  al.  as  modified 
by  Commission  orders  issued  February 
a,  1988  and  May  27. 1988  in  that 
proceeding,  in  addition,  the  tariff  sheets 
reflect  that  Tennessee's  customers  may 
elect  an  amortization  period  of  up  to  36 
months  for  payment  of  their  share  of 
Tennessee's  take-or-pay  costs.  The  tariff 
sheets  also  reflect  the  elimination  of  the 
"sunset  date"  of  December  31, 1988  with 
respect  to  gas  purchase  contracts  which 
are  the  subject  of  litigation  on  December 
31, 1988.  Consistent  with  the 
Commission's  decision  in  El  Paso 
Natural  Gas  Company's  Docket  No. 


RP88-184-000  proceeding,  Tennessee 
will  be  permitted  to  recover  fifty  percent 
of  its  take-or-pay  costs  associated  with 
these  contracts  through  fixed  charge 
recovery  irrespective  of  the  date 
payments  were  made. 

"The  tari^  sheets  are  proposed  to  be 
effective  July  1, 1988. 

Tennessee  further  states  that  it  is 
submitting  information  with  respect  to 
take-or-pay  amounts  reflected  in  its  last 
general  rate  proceeding  in  Docket  No. 
RP85-178.  This  information  supports 
Tennessee's  calculations  of  take-or-pay 
costs  it  has  filed  to  recover  in  this 
proceeding. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  parties  in 
this  proceeding,  affected  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulation  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  5, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  ^le  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  88-17435  Filed  8-2-88;  8:45  am] 

MLUNG  CODE  S717-01-M 


[Docket  No.  RP88-160-002] 

Transcontinental  Gas  Pipe  Une  Corp^ 
Proposed  Changes  In  FERC  Gas  Tariff 

luly  29. 1988. 

Taken  notice  that  on  fuly  22, 1988, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for  ' 
filing  certain  revised  tariff  sheets  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  The  proposed  effective 
date  for  the  subject  tariff  sheets  is  June 
1. 1988. 

Transco  states  that  on  May  2, 1988, 
Transco  submitted  for  filing  certain 
tariff  sheets  to  be  effective  June  1, 1988 
which  amended  the  Purchased  Gas 
Adjustment  (PGA)  clause  pursuant  to 
Commission  Order  No.  483  and  Order 
No.  483-A.  Transco  further  states  that 
by  Commission  order  issued  May  25, 
1988  in  Docket  Nos.  RP88-1 52-000  et  al.. 
such  sheets  were  accepted  for  filing  and 


suspended  to  become  effective  June  1. 
1988,  subject  to  refund  and,  subject  to 
further  review.  Transco  states  that  on 
June  23, 1988,  Transco  received  a  letter 
from  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  which 
detailed  the  required  corrections  to 
Transco's  PGA  clause,  and  directed 
Transco  to  file  revised  tari^  sheets 
refiecting  such  corrections  within  30 
days  of  the  issuance  of  said  letter. 
Transco  states  that  the  tariff  sheets  filed 
herein  are  in  compliance  with  the 
aforementioned  letter. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers.  State  Commissions  and 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  5, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli, 
Acting  Secretary. 
[FR  Doc.  88-17436  Filed  8-2-88;  8:45  am] 

BttJJNO  COOC  •717-01-M 


(Docket  No.  RP88-134-002] 
Trunkline  Gas  Co^  Change  In  Tariff 

|uly  29. 1988. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  July  25, 1988, 
tendered  for  filing  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1: 

First  Substitute  Twelfth  Revised  Sheet 

No.  21-F 
First  Substitute  Fourth  Revised  Sheet 

No.  21-F.l 
First  Substitute  Sixth  Revised  Sheet  No. 

21-1 
First  Substitute  Sixth  Revised  Sheet  No. 

21-J 
First  Substitute  First  Revised  Sheet  No. 

21-J.2 
First  Substitute  Original  Revised  Sheet 

No.  21-J.5 
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Trunkline  stales  that  the  proposed 
effective  date  of  these  revised  tariff 
sheets  is  |une  1, 1988. 

Trunkline  states  that  the  instant  filing 
is  being  filed  in  accordance  with  Order 
Nos.  483  and  483-A  and  in  compUance 
with  the  Commission's  letter  order  dated 
June  23, 1988  in  the  subject  proceeding. 

Copies  of  the  filing  were  served  upon 
Trunkline's  jurisdictional  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Steet  NE.,  Washington. 
DC  20426,  in  accordance  with  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  5, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  ^e  a  motion  to  intervene.  Copies 
of  this  filing  are  on  RIe  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-17437  Filed  8-2-88:  8:45  am) 

BHXma  COOE  •717-0t-M 


Office  of  Hearings  and  Appeals 
Proposed  Refund  Procedures 

iMCNCr:  Office  of  Hearings  and 

Appeals,  DOE. 

action:  Notice  of  special  refund 

procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of  $7.2 
million,  plus  accrued  interest,  in  alleged 
crude  oil  overcharge  funds  obtained 
from  New  York  Petroleum,  Inc..  Chevron 
U.S.A  Inc.,  Patton  Oil  Company  and 
Ladd  Petroleum  Corporation.  The  OHA 
has  tentatively  determined  that  the 
funds  will  be  disU-ibuted  in  accordance 
with  the  DOE'S  Modified  SUtement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Cases,  51  FR  27899  (August  4. 1986). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  within  30  days  &om 
the  date  of  publication  of  this  notice  in 
the  Federal  Regiater  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585.  All  comments 


should  display  a  conspicuous  reference 
to  Case  Number  KFX-0052. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Niann.  Deputy  Director, 
Roger  Klurfeld,  Assistant  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-2094 
(Mann);  58ft-2383  (Klurfeld). 

SUPPtEMCNTARV  INFORMATION:  In 

accordance  with  10  CFR  §  205.282fb), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  sets  forth 
the  procedures  that  the  DOE  has 
tentatively  formulated  to  distribute 
crude  oil  overcharge  funds  obtained 
from  New  York  Petroleum,  Inc.,  Chevron 
U.S.A.  Inc.,  Patton  Oil  Company  and 
Ladd  Petroleum  Corporation.  The  funds 
are  being  held  in  interest-bearing 
escrow  accounts  pending  distribution  by 
the  DOE. 

The  DOE  has  tentatively  decided  to 
distribute  these  funds  in  accordance 
with  the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Cases.  51  FR  27899  (August  4, 1986). 
Under  the  Modified  Policy,  crude  oil 
overcharge  moneys  are  divided  among 
the  states,  the  federal  government,  and 
injured  purchasers  of  refined  products. 
Under  the  plan  we  are  proposing, 
refunds  to  the  states  would  be 
distributed  in  proportion  to  each  state's 
consumption  of  petroleum  products 
during  the  period  of  price  controls. 
Refunds  to  eligible  purchasers  would  bt 
based  on  the  number  of  gallons  of 
petroleum  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  conunents  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  room  lE-234, 1000 
Independence  Avenue  SW., 
Washington.  DC  20585. 


Date:  July  26. 1988 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

July  26. 1988. 

Names  of  Firms:  New  York  Petroleum. 

Inc.  Chevron  USA.  Inc.,  Patton  Oil 

Company.  Ladd  Petroleum 

Corporation 
Dates  of  Filing:  April  6. 19ea  )anuary  27. 

1968,  March  25. 1988,  July  8. 1988 
Case  Numbers:  KFX-0052.  KEF-0100. 

KEF-0107,  KEF-0112 
Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  10  CFR  205.281.  These 
procedures  are  used  to  refund  monies  to 
those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

The  ERA  has  filed  four  Petitions  for 
the  Implementation  of  Special  Refimd 
Procedures  for  crude  oil  overcharge 
funds  obtained  from  New  York 
Petroleum,  Inc.  (NYP).  Chevron  U.S.A. 
Inc.,  Patton  Oil  Company,  and  Ladd 
Petroleum  Corporation.'  These  four 
firms  remitted  a  total  of  $7.2  million  to 
the  DOE.  An  additional  $279,000  in 
interest  has  accrued  on  that  amount  as 
of  June  30, 1988.  This  Proposed  Decision 
and  Order  sets  forth  the  OHA's  plan  to 
distribute  these  funds.  Comments  are 
solicited. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  in  10  CFR  Part  205,  Subpart 


■  On  June  29, 1964.  the  OHA  issued  a  final 
DecisioD  and  Order  concening  the  petition  U> 
implement  refund  procedures  for  the  crude  oil 
overcharge  funds  obtained  from  NYP  pursuant  to  a 
court  approved  »ettlcm€nt.  See  Nevi  York 
Petroleum,  hrc..  12  DOE  \  85.047  (19b4).  That 
Decision  established  procedures  for  a  first^stage 
refund  process  only.  We  specifically  noted  thai  no 
proceduTBS  were  being  adopted  at  that  time  for  the 
final  disposition  of  any  funds  remaining  after  all 
meritorious  firsl-^tage  claims  wtee  paid.  Two  refund 
applications  were  received  in  that  proceeding,  and 
one  refund  was  granted.  See  New  York  Petroleum. 
Inc/Ashland  Oil.  Inc..  16  DOE  |  85,613  (1987).  We 
now  propose  to  distribute  the  $115,580.42  in  residual 
funds  in  the  NYP  escrow  account,  plus  accrued 
interest,  pursuant  le  the  procedures  set  forth  in  this 
Decision. 

Ladd  Petroleum  Corporation  remitted 
$2,887,611.31  to  the  DOE  pursuant  to  a  July  27. 1987 
ludgmenl  of  the  United  Stales  District  Court  for  the 
Eastern  District  of  Louisiana.  Oievron  U.SA.  Inc 
remitted  S3.092.414.21  pursuant  to  Consent  Older 
Number  RCFE006A1W,  and  Patton  Oil  Company 
remitted  Si. 110,940.14  pursuant  to  Consent  Order 
Number  B10CD0323Z. 
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V.  The  Subpart  V  process  may  be  used 
in  situations  where  the  E>OE  cannot 
readily  identify  the  persons  who  may 
have  been  injured  as  a  result  of  actual 
or  alleged  violations  of  the  regulations 
or  ascertain  the  amount  of  the  refund 
each  person  should  receive.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement,  8  DOE  \  82.508 
(1981).  and  Office  of  Enforcement,  8 
DOE  1  82,597  (1981).  We  have 
considered  the  ERA's  requests  to 
implement  Subpart  V  procedures  with 
respect  to  the  monies  received  from  the 
four  firms  listed  above,  and  have 
determined  that  such  procedures  are 
appropriate. 

I.  Background 

On  July  28, 1986,  the  DOE  issued  a 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges.  51  FR  27899  (August  4. 
1986)  ("the  MSRF").  The  MSRP.  issued 
as  a  result  of  the  court-approved 
Settlement  Agreement  in  In  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  M.D.L  No.  378  (D. 
Kan.),  provides  that  crude  oil  overcharge 
funds  will  be  divided  among  the  States, 
the  Federal  Government,  and  injured 
purchasers  of  refined  petroleum 
products.  Under  the  MSRP.  up  to  20 
percent  of  these  crude  oil  overcharge 
funds  will  be  reserved  initially  to  satisfy 
valid  claims  by  injured  piu^hasers  of 
petroleum  products.  Eighty  percent  of 
the  funds,  and  monies  remaining  after 
all  vahd  claims  are  paid,  are  to  be 
disbursed  equally  to  the  States  and 
Federal  Government  for  indirect 
restitution. 

The  OHA  has  been  applying  the 
MSRP  to  all  Subpart  V  proceedings 
involving  alleged  crude  oil  violations. 
See  Order  Implementing  the  MSRP.  51 
FR  29689  (August  20. 1986).  That  Order 
provided  a  period  of  30  days  for  the 
filing  of  any  objections  to  the 
application  of  the  MSRP.  and  solicited 
comments  concerning  the  appropriate 
procedures  to  follow  in  processing 
refund  applications  in  crude  oil  refund 
proceedings. 

On  April  10. 1987.  the  OHA  issued  a 
Notice  analyzing  the  numerous 
comments  which  it  received  in  response 
to  the  August  1986  Order.  52  FR  11737. 
The  Notice  set  forth  generalized 
procedures  and  provided  guidance  to 
assist  claimants  that  wish  to  file  refund 
applications  for  crude  oil  monies  under 
the  Subpart  V  regulations.  All  applicants 
for  refunds  would  be  required  to 
document  their  purchase  volumes  of 
petroleum  products  during  the  period  of 
price  controls  and  to  prove  that  they 


were  injured  by  the  alleged  overcharges. 
The  Notice  indicated  that  end-users  of 
petroleum  products  whose  businesses 
are  unrelated  to  the  petroleum  industry 
will  be  presumed  to  have  absorbed  the 
crude  oil  overcharges,  and  need  not 
submit  any  further  proof  of  injury  to 
receive  a  refund.  Finally,  we  stated  that 
refunds  would  be  calculated  on  the 
basis  of  a  per  gallon  refund  amount 
derived  by  dividing  crude  oil  violation 
amounts  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls.  The 
numerator  would  include  the  crude  oil 
overcharge  monies  that  were  in  the 
DOE'S  escrow  account  at  the  time  of  the 
settlement  and  a  portion  of  the  funds  in 
the  M.D.L  378  escrow  at  the  time  of  the 
settlement. 

The  DOE  has  applied  these 
procedures  in  numerous  cases  since  the 
April  1987  Notice,  see.  e.g..  Shell  Oil  Co., 
17  DOE  1  85.204  (1988).  and  Ernest  A. 
AUerkamp.  17  DOE  ^85,079  (1988).  and 
the  procedures  have  been  approved  by 
the  United  States  District  Court  for  the 
District  of  Kansas.  Various  States  had 
filed  a  Motion  with  that  Court,  claiming 
that  the  OHA  violated  the  Settlement 
Agreement  by  employing  presumptions 
of  injury  for  end-users  and  by 
improperly  calculating  the  refund 
amount  to  be  used  in  those  proceedings. 
On  August  17, 1987.  Judge  Theis  issued 
an  Opinion  and  Order  denying  the 
States'  Motion  in  its  entirety.  The  court 
concluded  that  the  Settlement 
Agreement  "does  not  bar  OHA  from 
permitting  claimants  to  employ 
reasonable  presumptions  in 
affirmatively  demonstrating  injury 
entitling  them  to  a  refund."  In  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  3  Fed.  Energy 
Guidelines  1  26.587  at  26.826  (D.  Kan. 
1987) .  The  court  also  ruled  that,  as 
specified  in  the  April  1987  Notice,  the 
OHA  could  calculate  refunds  based  on  a 
portion  of  the  M.D.L.  378  overcharges. 
Id.  at  26.827.  The  States  have  appealed 
the  latter  ruling.  In  Re:  The  Department 
of  Energy  Stripper  Well  Exemption 
Litigation.  No.  10-76  (Temp.  Emer.  Ct. 
App.  filed  Nov.  5. 1987). 

11.  The  Proposed  Refund  Procedures 

A.  Refund  Claima 

We  now  propose  to  apply  the 
procedures  discussed  in  the  April  1987 
Notice  to  the  crude  oil  Subpart  V 
proceedings  that  are  the  subject  of  the 
present  determination.  As  noted  above. 
$7.2  million  in  alleged  crude  oil  violation 
amounts  is  covered  by  this  Proposed 
Decision.  We  have  decided  to  reserve 
initially  the  full  20  percent  of  the  alleged 
crude  oil  violation  amounts,  or  $1.44 


million  (plus  interest)  for  direct  refunds 
to  claimants,  in  order  to  ensure  that 
sufficient  funds  will  be  available  for 
refunds  to  injured  parties.  The  amount 
of  the  reserve  may  be  adjusted 
downward  later  if  circumstances 
warrant. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
Subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  See 
Mountain  Fuel  Supply  Co..  14  DOE  \  85, 
475  (1986). 

As  in  non-crude  oil  cases,  applicants 
will  be  required  to  document  their 
purchase  volumes  and  to  prove  that  they 
were  injured  as  a  result  of  the  alleged 
violations.  Applicants  who  were  end- 
users  or  ultimate  consumers  of 
petroleum  products,  whose  businesses 
are  unrelated  to  the  petroleum  industry, 
and  who  were  not  subject  to  the  DOE 
price  regulations  are  presumed  to  have 
absorbed  rather  than  passed  on  alleged 
crude  oil  overcharges.  In  order  to 
receive  a  refund,  end-users  need  not 
submit  any  further  evidence  of  injury 
beyond  volumes  of  product  purchased  in 
the  distribution  scheme  in  which  the 
overcharges  occurred.  See  A.  Terricone. 
15  DOE  \  85,495  at  88.893-96  (1987). 
Reseller  and  retailer  claimants  must 
submit  detailed  evidence  of  injury,  and 
may  not  rely  on  the  presumptions  of 
injury  utilized  in  refund  cases  involving 
refined  petroleum  products.  Id.  They 
can.  however,  use  econometric  evidence 
of  the  type  employed  in  the  OHA  Report 
to  the  District  Court  in  the  Stripper  Well 
Litigation,  6  Fed.  Energy  Guidelines  1 
90,507  (June  19, 1985).  Applicants  who 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows 
established  in  the  Settlement  Agreement 
have  waived  their  rights  to  apply  for 
crude  oil  refunds  under  Subpart  V.  Boise 
Cascade  Corp..  16  DOE  \  85.214  at  88.411 
(1987);  Sea-Land  Service.  Inc..  16  DOE  1 
85.496  at  88,991  n.l  (1987). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products 
will  be  calculated  on  the  basis  of  a 
volumetric  refund  amount  derived  by 
dividing  the  crude  oil  violation  amounts 
involved  in  this  determination  ($7.2 
million)  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls 
(2.020.997.335,000  gallons).  Mountain 
Fuel,  14  DOE  at  86.868.  This  yields  a 
volumetric  refund  amount  of  $0.00000356 
per  gallon.  We  propose  to  adopt  a 
deadline  of  October  31. 1989,  for  refund 
applications  submitted  pursuant  to  this 
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Decision.  See  World  Oil  Corp.,  17  DOE  1 

.  No.  KEF-0005  {July  7. 1988). 

As  we  stated  in  previous  Decisions,  a 
crude  oil  refund  applicant  will  be 
required  to  submit  only  one  application 
for  crude  oil  overcharge  funds.  See 
Allerkamp.  17  DOE  at  88.176.  Any  party 
that  has  previously  submitted  a  refund 
application  in  crude  oil  refund 
proceedings  need  not  file  another 
application.  A  deadline  of  June  30, 1988, 
was  established  for  all  crude  oil  refund 
proceedings  implemented  pursuant  to 
the  MSRP  up  to  and  including  Shell  Oil. 
See  A.  Tarricone,  Inc..  16  DOE  \  85.681 
(1987);  Allerkamp,  17  DOE  at  88.178; 
Shell  Oil,  17  DOE  at  88,408.  Any 
appUcant  that  files  a  refund  application 
after  that  deadline  will  be  eligible  to 
receive  a  refund  based  only  on  the 
volumetric  amounts  approved 
subsequent  to  that  date.  This  volumetric 
refund  amount  will  be  increased  as 
additional  crude  oil  violation  amounts 
are  received  in  the  futiu«.  Applicants 
may  be  required  to  submit  additional 
information  to  dociunent  their  refund 
claims  for  these  future  amounts.  Notice 
of  any  additional  amounts  available  in 
the  future  will  be  published  in  the 
Federal  Register. 

B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP,  we 
propose  that  the  remaining  80  percent  of 
the  alleged  crude  oil  violation  amounts 
subject  to  this  Proposed  Decision,  or 
$5.76  million,  plus  interest  be  disbursed 
in  equal  shares  to  the  states  and  federal 
government  for  indirect  restitution. 
Refunds  to  the  states  will  be  in 
proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  The  share  or 
ratio  of  the  fimds  which  each  state  will 
receive  is  contained  in  Exhibit  H  of  the 
Settlement  Agreement.  These  funds  will 
be  subject  to  the  same  limitations  and 
reporting  requirements  as  all  other  crude 
oil  monies  received  by  the  states  under 
the  Settiement  Agreement. 

Before  taking  the  actions  we  have 
proposed  in  this  Decision,  we  intend  to 
publicize  our  proposal  and  solicit 
comments  on  it.  Comments  regarding  the 
tentative  distribution  process  set  forth  in 
this  Proposed  Decision  and  Order 
should  be  Rled  with  the  OHA  within  30 
days  of  its  publication  in  the  Federal 
Register. 

It  Is  Therefore  Ordered  That: 

The  refund  amounts  remitted  to  the 
Department  of  Energy  by  New  York 
Petroleum,  Inc.,  Chevron  U.S.A.  Inc.. 
Patton  Oil  Company  and  Ladd 
Petroleum  Corporation  shall  be 


distributed  in  accordance  with  the 
foregoing  Decision. 

[FR  Doc.  88-17492  Filed  B-2-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3424-4] 

Agency  Infonnation  Collection 
Activities  Under  0MB  Review 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR] 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  their  review.  Because  we  are 
requesting  expedited  review,  this  notice 
includes  die  actual  data  collection 
instrument.  The  ICR  itself  is  also 
available  to  the  public  for  review  and 
comment.  It  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

FOR  FURTHER  INFORMATION  CONTACT 

Carla  Levesque  at  EPA  (202)  362-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Survey  of  Information 
Management  Issues  Under  SARA,  Tide 
lU,  sections  311  and  312.  (EPA  ICR 
#1478). 

Abstract:  State  and  local  government 
entities  receiving  SARA,  Tide  III, 
sections  311  and  312  data  will  be  asked 
questions  concerning  their  management 
of  this  information.  This  survey  will 
identify  information  management 
models  to  be  used  in  evaluating 
alternatives  for  a  permanent  reporting 
threshold.  Response  is  voluntary. 

Burden  Statement-  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  one  hour  per 
respondent.  This  estimate  includes  the 
time  for  responding  to  questions  in  a 
telephone  interview. 

Respondents:  States,  and  local 
governments. 

Estimated  No.  of  Respondents:  113. 

Estimated  Total  Annual  Burden  on 
Respondents:  113  hours. 

Frequency  of  Collection:  One-time 
only. 

Collection  Instrument:  Respondents 
will  be  asked  questions  based  on  the 
following: 


Topic  Guide 

1.  Characteristics  of  right-to-know 
information. 

a.  Correlation  between  state  right-to- 
know  laws  and  Title  III. 

b.  For  states  with  prior  compliance, 
how  many  facilities  reported?  How 
many  more  will  report  under  Tide  III? 
How  many  chemicals  have  been 
reported?  Will  this  niunber  change 
under  Tide  III?  If  so,  is  this  because  of 
differing  reporting  thresholds?  What 
types  of  enforcement/ compliance 
figures  does  the  State  have? 

2.  Data  management  practices. 

a.  What  has  been  done  with  the 
information  that  has  been  collected? 

(1)  Data  management  requirements. 

(2)  Need  for  expansion  due  to  increase 
in  number  of  reporters  (non- 
manufacturers). 

(3)  Data  quality/data  manipulation. 

(4)  Updating  entries  with  annual 
filings. 

b.  Cost  and  sta^  elements. 

(1)  Labor  (collecting  and  managing 
right-to-know  data). 

(2)  Information  retrieval. 

(3)  Staff. 

3.  Opinions  on  setting  a  permanent 
threshold. 

a.  Based  on  data  received,  what 
would  be  an  appropriate  permanent 
threshold?  Should  it  be  the  same  for 
manufacturers  and  non-manufacturers? 

b.  Should  EPA  add  other  chemical 
lists  to  the  hst  of  Extremely  Hazardous 
Substances  for  the  purpose  of  having 
lower  thresholds  for  these  chemicals? 

c.  Should  reporting  be  made  more 
standardized? 

4.  Other. 

a.  What  would  you  like  to  see  as  the 
fmal  reporting  threshold?  Why? 

b.  Rate  the  final  threshold  options? 

c.  Comment  on  public  requests. 

d.  (For  State  Emergency  Response 
Commissions  only]  Does  the  same 
agency  collect  the  data  for  the 
Underground  Storage  Tank  reporting 
program  and  Tide  III? 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Carla  Levesque,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  {PM-223).  401  M  St.,  SW., 
Washington,  DC  20480 
and 
Marcus  Peacock,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place 
NW..  Washington,  DC  20503, 
(Telephone  (202)  395-3084). 
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Date:  July  28, 1968. 
OdeUa  Ftanriia. 

Acting  Director,  Information  and Regulotory 

Systems  Division. 

|FR  Doc  88-17485  PHed  8-2-88;  8:45  am) 

BlUJNa  CODE  WWI-60-II 


[FRL-3424-51 

Agency  Inforawtioa  Collection 
Activities  Under  0MB  Review 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMART:  In  compliance  witti  the 
Paperwork  Redaction  Act  (44  U3.C 
3501  et  acq.),  the  notice  annoances  that 
the  Information  CoUectiens  Requests 
(ICRs)  abstracted  below  liave  bem 
forwarded  to  the  Office  of  Management 
and  Budget  (ONffl)  for  review  and  are 
available  to  the  public  for  review  and 
comment.  The  ICRs  describe  the  nature 
of  the  information  collection  and  their 
expected  costs  and  burdens;  where 
appropriate,  they  include  the  actual  data 
coUection  instrument 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Levesque  at  EPA.  (202)  382-274a 
SUPPtCMENTARV  INFORMATION: 

Office  Of  Air  and  Radiatton 

TiUe:  NSPS  Subpart  G— Nitric  Acid 
Plants.  (EPA  ICR  #1056). 

Abstract  Owners  or  operators  of 
facilities  producing  nitric  acid  must 
notify  EPA  of  constructioa 
modificatioHs,  starti^is,  shutdowns,  and 
malfunctions,  as  well  as  the  date  and 
results  of  the  initial  performance  test. 
They  must  also  keep  records  identifying 
production  rate  and  hours  of  operation, 
and  must  install  and  maintain  a  device 
for  continuous  monitoring  of  NO,,  lliey 
must  notify  EPA  of  any  action  that  may 
increase  the  regulated  emission  rate, 
and  must  report  excess  emissions 
quarterly.  (EPA  has  proposed  reducing 
this  reporting  frequency  to  semi-annual.) 

Burden  Statement  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  to  60  hours  per 
response.  This  estimate  includes  the 
time  for  reviewing  instructions, 
searching  existing  data  resources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  coUecticm  of  inforraation. 

Respondents:  Owners  or  Operators  of 
Nitric  Acid  Plants. 

Estimated  No.  Of  Respondents:  A7. 

Estimated  Burden:  9,900  hours. 

Frequency  Of  CoUection:  Quarterly. 

Office  or  Water 

Title:  State  Revolving  Fund  (SRF) 
Programs.  (EPA  ICR  #1381). 


Abstract  Stales  provide  H>A  with 
information  on  how  they  edainister  and 
operate  SRF  Programs.  EPA  Uses  the 
data  to  ensure  national  accountability, 
adequate  public  comments,  fiscal 
integrity,  and  consistent  managcBBont  of 
these  programs. 

Burden  Stataaieat  Public  leporting 
burden  for  this  collection  of  inforaation 
is  estimated  to  average  457  hours  per 
respondent  per  year.  This  estimate 
includes  the  time  for  reviewing 
instructions,  researohing  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  States. 

Estimated  No.  of  Respondents:  39. 

Estimated  Total  Annual  Burden  on 
Respondents:  17,815  hours. 

Frequency  Of  Collection:  5  responses 
per  year. 

Send  comments  regarding  the  burden 
estimates,  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to: 
Carla  Levesque,  US.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223).  401  M  St.  SW., 

Washington,  DC  20460. 
and 
Nicolas  Garcia  (ICR  #1058)  and  Tim 

Hunt  (ICR  #1391),  Office  of 

Managenaent  and  Budget  Office  of 

Information  and  Regulatory  Affairs, 

726  Jackson  Place  NW.,  Washington. 

DC  20503,  (Telephone  (202)  395-3084). 

Date;  July  Z8. 1988. 
Odelia  Funke, 

Acting  Director,  Information  and  Regulatory 
Systems  Division. 

(PR  Doa  88-17488  Filed  8-2-88;  8:45  am) 

BIUJNO  CODE  ITn-OI-ll 


FEDERAL  RESERVE  SYSTEM 

Atlantic  Bancorporation  et  ai,; 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(l]  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  f  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  dosefy  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  die  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
applicatioa  has  been  accepted  for 
processing,  it  will  also  be  avadable  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  eifects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practides."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  pr(^osal. 

Unless  otherwise  noted,  comments, 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  24, 1988. 

A.  Federal  Reserve  Bank  of 
PhOadalphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Atlantic  Bancorporation.  Voorhees. 
New  Jersey;  to  engage  de  nov  through  its 
subsidiary,  Glendale  Mortgage  Services 
Corporation,  Voorhees,  New  Jersey,  in 
making  and  servicing  residential 
mortgage  pursuant  to  S  225.25(b)(l)(iii) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the 
Commonwealth  of  Pennsylvania  and 
New  Jersey. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President] 
701  East  Byrd  Street  Richmond,  Virginia 
23261: 

1.  South  Carolina  National 
Corporation,  Columbia,  South  Carolina: 
to  engage  de  novo  through  its 
subsidiary.  Southern  Provident  Life 
Insurance  Company,  Columbia,  South 
Carolina,  in  reinsuring  credit  life  and 
credit  accident  and  health  insurance 
sold  as  agent  or  broker  by  the  operating 
subsidiaries  of  Applicant,  including  its 
subsidiary.  South  Carolina  National 
Bank.  Columbia,  South  Carolina, 
pursuant  to  $  225.25(b)(8)  of  the  Board's 
Regulation  Y. 

C.  Federal  Reserve  Baidi  of  St.  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street  St.  Louis,  Kfissouri  63166: 

1.  Meredosia  Bancorporation,  Inc. 
Springfield,  Illinois;  to  engage  tie  novo  in 
making  and  servicing  consumer. 
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mortgage,  and  commercial  loans  for  its 
own  accounl  and  for  the  account  of 
other  financial  institutions  pursuant  to 
§  225.25(b){l)(i),  (lii).  and  (iv)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  within  a  200-mile 
radius  of  Springfield,  Illinois. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  W.T.B.  Financial  Corporation, 
Spokane,  Washington;  to  engage  de 
novo  through  its  subsidiary,  WT 
Investment  Advisors,  Inc.,  Spokane. 
Washington,  in  acting  as  an  investment 
advisor  to  the  extent  of  providing 
portfolio  investment  advice  to  any 
person,  serving  as  an  investment 
advisor  to  a  registered  investment 
company  and  providing  financial  advice 
to  state  and  local  government,  such  as 
with  respect  to  the  issuance  of  their 
securities  pursuant  to  §  225.25(b)(4)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  with  the 
states  of  Washington.  Oregon,  Montana, 
and  Idaho.  Comments  on  this 
application  must  be  received  by  August 
22. 1988. 

Board  of  Governors  of  the  Federal  Reserve 

System,  July  28.  1988. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

jFR  Doc.  88-17403  Filed  8-2-88;  8:45  am] 

BILLING  CODE  6210-01-M 


Barnett  Banks,  Inc.,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 


and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
24, 1988. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta,  Georgia 
30303: 

1.  Barnett  Banks,  Inc.,  Jacksonville, 
Florida;  to  acquire  100  percent  of  the 
voting  shares  of  Bank  of  Madison 
County,  Madison,  Florida. 

2.  CBS  Bancsfiores,  Inc.,  Spencer. 
Tennessee;  to  acquire  an  additional 
44.46  percent  of  the  voting  shares  of 
Citizens  Bank  of  Gainesboro, 
Gainesboro.  Tennessee. 

3.  SouthTrust  of  Tennessee,  Inc., 
Nashville,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Meltons 
Bank,  Gassaway,  Tennessee,  a  de  novo 
bank  which  will  relocate  to  Nashville, 
Tennessee.  SouthTrust  Corporation, 
Birminham,  Alabama,  also  has  applied 
to  acquire  SouthTrust  of  Tennessee,  Inc. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Lancaster  Bancorporation,  Lincoln. 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  99.5  percent  of 
the  voting  shares  of  Lancaster  County 
Bank,  Waverly,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 

System  July  28.  1988. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  88-17404  Filed  8-2-88;  8:45  am] 

BILLING  CODE  6210-C1-M 


Constellation  Bancorn;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)  (2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  (2)  or  (f))  for  the  Board's 
approval  under  section  4(r)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21{s)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  19, 
1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Constellation  Bancorp,  Elizabeth. 
New  Jersey;  to  acquire  N.A.  Home 
Investors  Mortgage  Corporation, 
Hacksensack,  New  Jersey,  and  thereby 
engage  in  the  acquisition  and  origination 
of  primary  mortgage  loans,  and  the 
marketing  or  such  loans  to  institutional 
and  other  investors  either  by  sales  of 
whole  loans,  or  sales  of  participating 
interests  in  such  loans  pursuant  to 
§  22.5.25(b)(1)  of  the  Board's 
Regulation  Y. 

Br.ard  of  Governors  of  the  Federal  Reserve 

S\  stem.  July  28. 1988. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  8»-17405  Filed  8-2-88:  8:45  am) 

BILLING  CODE  6210-01-M 


Fairfield  County  Bancorp,  Inc.,  et  al.; 
Formations  cf;  Acquisitions  by;  and 
Mergers  cf  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 
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Each  wffticmtim  m  available  for 
inuiecbale  inspacfon  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
proeeMing.  it  will  ako  be  aradlable  for 
inspectifm  at  Ibe  offices  of  the  Board  of 
Govemocs.  Inteested  persons  may 
express  their  views  in  wriiing,to  the 
Reserve  Bank  or  to  the  ofiioes  of  the 
Board  of  Governors.  Any  camment  on 
an  applicalian  diat  reqaeate  a  heaiteg 
must  include  a  statement  of  why  a 
written  presenlatian  would  not  snffioe  in 
lieu  oi  a  hearing,  identifying  spectficatfy 
any  que^iona  ol  fact  that  arc  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  osnments 
regarding  each  of  these  appticatioDS 
must  be  received  not  latM  than  Augost 

24.  igsa 

A  Federal  Kaserva  Bank  of  New  Yodi 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street ,  New  York,  New  York 
10045: 

1.  Fairfield  County  Bancorp,  Inc^ 
Stamford.  Connecticut:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  ^ares  of  Bank  <tf 
Stamford.  Stamford.  ConnectiaiL 

B.  Fadnal  Rasarva  Bank  of  Oiicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSdIe  Street.  Chicago,  IDhiois 
60090: 

1.  Piper  Bankshares,  Inc.,  Piper  Oty, 
Illinois;  to  become  s  bank  holding 
company  hf  aoquiring  90  percent  of  the 
voting  Glares  of  State  Bank  of  Piper 
City.  Piper  City.  IHinois. 

a  Faderri  Raserve  Baak  oFDaflas  (W. 
Ai^nv'nftMe,  Vke  President]  400 
South  Akod  Street,  DaBas,  Texas  75222: 

1.  rftivdbnofteii  Bancaharea,  Inc., 
Throclcmortea.  Texas;  to  become  a  bank 
heading  company  by  acquiring  100 
precent  of  the  voting  shares  of  die  First 
National  Bank  of  Throcbnorton. 
Throckmorton,  Texas. 

Board  of  Goveraors  of  the  Federal  Reserve 

System.  July  27, 1S8B. 

lamas  McAIm. 

Associate  Secretary  of  the  Board 

[FR  Ooc.  68-17406  Filed  a-n2-48:  &45  am] 

MLUNQ  COOC  ai«-01-« 


Flrat  Rortdn  BMks,  Inc^  Tampa.  FL; 
AppNeatlon  To  Provids  Certain 
ManagamMit  and  Contulling  Services 
to  FaBed  Savlnos  and  Loan 


Loan  Bank  ■oanfi  HanagenMnf 


First  Flonda  Banka,  iac  Tanpa. 
Florida  ("Apphcaat").  has  appbed. 
pursuant  to  section  4(c)(q  df  the  Bank 
Holding  CompaDv  Act  (12  U.&C. 
1843(c)(8))  ("BHC  Act")  and 


i  225.23(8  K3)  of  the  Bead's  Regulation 
Y  (12  CFR  22S.23(a)(3)).  for  prior 
approval  to:  (1)  Engage  de  novo  throngh 
its  subsidiary,  Fkst  Mamgement  Group, 
Inc.  Tarapa,  Florida,  in  providteg 
management  services  to  failed  savings 
and  loan  aseodations  under  ftie  Federal 
Home  Loan  Bank  Board's  management 
comdgnnent  program,  and  (2)  engage  de 
novo  through  its  subsidiary.  Florida 
Asset  Management  Group,  Inc.,  Tampa. 
Florida,  in  assisting  in  the  disposition  of 
the  noneuning  sssets  and  other 
applicable  assets  of  sudi  failed  savings 
and  lean  associations. 

The  Federal  Home  Loan  Bank  Board 
("FHLBB")  has  devek)ped  the 
management  consignment  program  as  a 
vehicle  for  preserving  Ae  integrity  of  a 
failed  savings  and  loan  assodatian's 
assets  and  Habilities  pending  disposition 
of  the  assets  and  liabilities  to  s  third- 
party  acqoiror.  Under  the  program,  tiie 
FHLK)  diarters  a  new  shell  fnleral 
mutnai  savings  and  loan  assodation  to 
which  the  assets  and  liabilities  of  the 
failed  assodation  are  tianafenwd.  The 
FfftBB  then  appoints  a  Board  of 
Directors  of  the  new  assodation,  and 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC")  (as  receiver  for 
the  failed  association)  and  the  Board  of 
Directors  appoint  a  manager  of  the 
assodation.  Hie  manager  has 
responsibility  for  carrying  out  the 
mandates  of  the  assodafion's  Board  of 
Directors  and  supervising  operations  to 
ensure  coafonBity  with  the  Beard's 
guidelines.  In  addition,  die  FSUC,  the 
Board  of  Directors,  and  the  oianager 
may  contract  for  an  "assets  manager"  to 
provide  specific  m,imagement  scrvicas  in 
respect  of  major  loan  assets  or  ma)or 
real  estate  asets  acquired  through 
foredosure.  Applicant  proposes  to  seek 
the  appointment  of  First  Management 
Group.  Inc.  by  the  FHLBB  as  a  principal 
manager  of  one  or  more  failed  savings 
and  loan  associations  from  time  to  time. 
Applicant  also  proposes  to  seek  the 
appointment  of  Florida  Asset 
Management  Group,  Inc.  l^  die  FSLIC 
as  an  assets  manager  of  one  or  more 
failed  savings  and  loan  assodations 
from  time  to  time. 

The  activities  for  which  approval  is 
requested  have  not  previously  been 
approved  by  the  Board.  The  Board  has 
determined  that  bank  holt&ig 
companies  may  provide  management 
consulting  advice  to  nonaffiliated  bank 
and  nonbank  depository  inslitntions 
under  certain  conditions,  bat  has  net 
audwriaed  such  activities  to  be  provided 
on  either  a  daily  or  a  conHuBlng  basis, 
except  as  ncceasary  to  instruct  Ae  (Aent 
institution  on  bowr  to  peifuiin  sudi 
services  for  Hsetf.  Section  225.25(1^(11) 
of  Regulatkm  T  (12  CFR  225.25(1^11)). 


Section  4(c)(8)  of  die  BHC  Act 
provides  that  a  bank  holding  company 
may  engage  in  any  activity  that  the 
Board  has  determined  to  be  "so  closely 
related  to  banking  or  managiog  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  Applicant  contends 
that  the  proposed  activities  awet  this 
standard.  A  particular  activity  nay  be 
found  to  meet  the  "(Uosely  related  to 
banking"  test  if  it  is  demonstrated  that 
banks  have  generally  provided  the 
proposed  activity;  dMt  banks  genecally 
provide  services  that  are  operatiaBally 
or  fonctioaally  so  similar  to  the 
proposed  activity  so  as  to  equip  them 
particularly  well  to  preside  the 
proposed  acliwity.  or  that  banks 
generally  provide  services  that  are  so 
integrally  releted  to  the  proposed 
activity  as  to  require  their  provisien  in  a 
specialised  fane.  National  CearierAas'n 
V.  BocadofGovermors.  516  F.2d  1229, 
1237  (D.a  €3r.  1875).  In  addition,  die 
Board  may  consider  any  odier  basis  that 
may  demonstrate  that  the  activity  has  a 
reasonable  or  dose  relationship  to 
baiddng  or  managing  or  controHing 
banks.  Board  Statement  Regarding 
Regulation  Y. «  FR  806  (1684). 

In  determining  whether  an  activity 
meets  the  second,  or  proper  inddent  to 
banking,  test  of  section  4(c)(8},  Ae 
Board  nmst  consider  whether  the 
performance  of  the  activity  by  an 
affiliate  of  a  holding  company  "can 
reasonably  be  expeded  to  produce 
benefits  to  the  public  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency  that  outweigh 
possible  sdverse  effects,  such  as  undoe 
concentratian  of  resooroes,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  baridng  practices." 

Any  views  or  requests  for  hearing 
should  be  sidmdtted  in  writing  and 
received  by  Wilham  W.  Wiles, 
Secretary,  Board  of  Governors  of  tlie 
Federal  Reserve  Syston,  Washington. 
DC  20551,  not  later  dian  August  17. 1988. 
Any  request  for  a  hearing  must,  as 
required  by  8  282.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  2B2.3(e)).  be 
accompanied  by  a  statement  of  why  a 
written  fwesentation  would  not  suffice  io 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  end  indicating 
how  the  party  comaMnting  «voidd  be 
aggrieved  by  approval  of  die  proposaL 

This  appBcaiioa  may  be  iespected  st 
the  oOoes  nf  dw  Boerd  of  Govamors  or 
die  FadenJ  Reasrve  Baidc  of  Atlanta. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  July  29. 1988. 

James  McAfae. 

Associate  Secretary  of  the  Board 

|FR  Doc.  88-17'407  Filed  8-Z-88;  8:4S  am] 

Buxim  CODE  aaia-M-M 


General  Educrtloiial  Fund,  Ine^  et  aL; 
AppflcaMona  To  EnQafa  da  Novo  in 
Permiaaible  Nonbeiildng  ActMtiea 

The  companies  listed  in  this  notice 
have  nied  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23  (a)(1))  for  the  Board's 
approval  under  section  4(c)(8]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(cH8])  and  9  22S.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  direcdy  or 
thrau^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  f  225.25  of 
Regulation  Y  as  dosely  related  to 
banking  and  pennissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
fiiroi^luMit  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneBts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  io  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practtces."  Any  request  for  a 
hearing  oa  this  questioo  most  be 
accompanied  by  •  statement  of  the 
reasons  a  «vritten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  Augiut  24, 1988. 

A  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President]  600 
Atlantic  Avenue,  Boston,  Massadiusetts 
02106: 

1.  General  Educational  Fund,  Inc^ 
Burlington,  Vermont  and  its  subsidiary. 
Merchants  Bancshares.  Inc.  Burlington, 
Vermont;  to  engage  de  novo  through 


their  subsidiary,  Merchants  Properties, 
Inc.,  Burlington,  Vermont,  in  making 
equity  and  debt  investments  in  business 
oi^anizations  or  projects  whose 
objective  is  primarily  to  promote 
community  welfare,  such  as  the 
construction  and/or  rehabilitation  of 
residential  housing  for  sale  and/or 
rental  to  persons  of  low  or  moderate 
income  pursuant  to  S  225.25(bK6]  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of 
Vermont 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  The  Sanwa  Bank,  Ltd.,  Osaka, 
Japan;  to  engage  de  novo,  through  its 
subsidiary,  Hie  Sanwa  Capital 
Management  Inc.,  New  York,  New  York, 
in  acting  as  investment  or  financial 
adviser  pursuant  to  §  225.2S(b)(4)  of  the 
Board's  Regelation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

System,  Jnly  28, 1988. 

lames  McAfee. 

Associate  Secretary  of  the  Board. 

[PR  Doc.  88-17408  Filed  8-2-88;  8:45  am] 

BILUNQ  COOC  t210-«1-M 


Otto  Bremer  Foundation  and  Bremer 
Financial  Coip^  Acquiaitlon  of 
Company  Engaged  in  Pennieaible 
Nonbanking  ActivKiea 

The  organization  listed  in  this  notice 
has  applied  under  §  22S.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f)]  for  the  Board's 
approval  imder  sectioD  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8])  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
througihout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubic,  such  as 
greater  convenience,  increased 
competition,  oi  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 


conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  dian  August  18. 
1988. 

A.  Federal  Resetve  Bank  of 
Mimeapolis  Games  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Otto  Bremer  Foundation  and 
Bremer  Financial  Corporation,  both  of 
St.  Paul.  Minnesota;  to  acquire  First 
American  Agency,  Inc.  of  St  Qoud.  St 
Cloud,  Kfinnesota.  and  diereby  engage 
in  general  insurance  agency  activities 
pursuant  to  §  225.Z5(bK8Kvii)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  St  Cloud, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 

System.  July  2&  isaa 

James  McAfee. 

Aseociate  Secretary  of  the  Board. 

[FR  Doc  aa-1740g  nted  fr-2-S8: 8»«S  am] 


FEDERAL  TRADE  COMMISSION 
Octane  Poating  and  Certification 

AOCNCV:  Federal  Trade  Commission. 

action:  Grant  of  partial  exemption  from 
the  Commission's  Octane  Rule. 

summary:  The  Commission  has 
responded  to  the  petition  of  Gilbarco. 
Inc.,  requesting  permission  to  post 
octane  ratings  by  use  of  an  octane  label 
that  differs  &om  certain  of  the 
specifications  contained  in  the 
Commission's  Octane  Posting  and 
Certification  Rule.  The  Commission  has 
granted  the  partial  exemption  with 
respect  to  Gilbarco's  multi-blend 
gasoline  dispensers.  Pursuant  to  Rule 
1.26  of  the  Commission's  Rules  of 
Practice,  the  Commission  grants,  for 
good  cause,  the  requested  relief  without 
a  notice  and  comment  period  because 
the  Commission  finds  that  such  a 
procedure  is  unnecessary  to  protect  die 
public  interest  in  this  case. 
EFFECnVE  DATE  August  3. 1068. 
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FOR  FURTHER  INFORMAHON  CONTACT: 

Neil  J.  Blickman,  Attorney,  Division  of 
Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580, 
[202)  326-303a 
SUPPLEMENTARY  INFORMATION:  On 

March  30, 1979,  the  Commission 
published  the  Octane  Posting  and 
Certification  Rule  in  the  Federal  Register 
(44  PR  19160).  The  rule  establishing 
procedures  for  determining,  certifying 
and  posting,  by  means  of  a  label  on  the 
fuel  dispenser,  the  octane  rating  of 
automotive  gasoline  intended  for  sale  to 
consumers. 

Section  306.9  of  the  rule  provides  that 
retailers  must  post  at  least  one  octane 
rating  lat>el  on  each  face  of  each 
gasoline  dispenser.  Retailers  (like  those 
using  Gilbarco's  dispensers)  who  sell 
two  or  more  kinds  of  gasoline  with 
different  octane  ratings  from  a  single 
dispenser  must  post  sepsu'ate  octane 
rating  labels  for  each  kind  of  gasoline  on 
each  face  of  the  dispenser.  Labels  must 
be  placed  conspicuously  on  the 
dispenser  so  as  to  be  in  full  view  of 
consumers  and  as  near  as  reasonably 
practical  to  the  price  per  gallon  of  the 
gasoline. 

Section  306.11  of  the  rule  details 
specifications  for  the  labels.  Labels  must 
be  3  inches  wide  by  2.5  inches  long,  and 
Helvetica  type  must  be  used  for  all  text 
except  the  octane  rating  number,  which 
must  be  in  Franklin  Gothic  type.  Type 
size  for  the  text  and  numbers  is 
speciHed,  and  the  type  and  border  must 
be  process  black  on  a  process  yellow 
background.  The  line  "MINIMUM 
OCTANE  RATING"  must  be  in  12  point 
Helvetica  bold,  all  capitals,  with  letter 
space  set  at  12V^  points.  The  line 
"(R+M)/2  METHOD"  must  be  in  10 
point  Helvetica  bold,  all  capitals,  with 
letter  space  set  at  lOV^  points.  The 
octane  number  must  be  in  96  point 
Franklin  Gothic  Condensed,  with  Vs  inch 
spacing  between  the  numbers.  Section 
306.11(d)  of  the  rule  further  states  that 
no  marks  or  information  other  than  that 
called  for  by  the  rule  may  appear  on  the 
label. 

By  letter  dated  March  21. 1988, 
Gilbarco.  Inc.,  a  major  manufacturer  and 
marketer  of  gasoline  pumps  and 
dispensers,  requested  permission  to  post 
octane  ratings  by  use  of  an  octane  label 
that  differs  from  the  label  specifications 
contained  in  S  306.11  of  the 
Commission's  Octane  Posting  and 
Certification  Rule 

Gilbarco.  Inc.  proposed  the  following 
labeling  scheme  for  use  with  its  multi- 
blend  gasoline  disprnser  control  panel 
swiiches 

|1 1  In  orrtcr  to  contorm  with  ttip 
dimensions  of  itie  control  panel  gasoline 


dispenser  switch  Gilbarco  has 
manufactured,  it  proposes  to  use  an 
octane  label  that  is  3  inches  wide  by  2.3 
inches  long  instead  of  a  label  that  is  3 
inches  wide  by  2.5  inches  long  as 
specified  in  the  rule;  and 

(2)  In  order  to  show  consumers  how  to 
use  this  new  type  of  octane  selection 
switch,  Gilbarco  proposes  to  place  the 
word  "PRESS,"  in  16  point  Helvetica 
bold  type,  beneath  the  octane  number 
on  the  label. 

The  Commission  has  decided  that  the 
above-described  labeling  scheme  is 
adequate  to  meet  the  Octane  Rule's 
posting  objective  as  it  provides  clear 
disclosure  of  all  rule-required 
information.  In  addition,  the  variance 
accommodates  a  technological 
development  in  the  industry  without 
adversely  affecting  the  public  interest. 
Therefore,  the  Commission  has  decided 
to  grant  Gilbarco  permission  to  use  its 
proposed  labeling  system  on  its  multi- 
blend  dispensers,  provided  that 
Gilbarco  will  also  comply  with  the 
Rule's  octane  label  specifications  in  all 
other  respects. 

List  of  Subjects  in  16  CFR  Part  306 

Energy  conservation.  Gasoline, 
Labeling. 

By  direction  of  the  Commission. 
Benjam  L  Bennan, 
Acting  Secretary. 
(FR  Doc.  88-17411  Filed  8-2-88;  8:45  am) 

BILUNO  COOC  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Supplemental  Funds  Available  for 
Fiscal  Year  1988;  U.S.  Conference  of 
Mayors  Disseminating  Educational 
Information  About  AIDS  Project 

Introduction 

The  Centers  for  Disease  Control 
announces  the  availability  of 
supplemental  funds  to  the  existing 
cooperative  agreement  with  the  United 
States  Conference  of  Mayors  (USCM). 
Through  this  cooperative  agreement  the 
USCM  supports  national,  regional,  and 
community-based  AIDS  health 
education/risk  reduction  programs 
which  target  the  needs  of  racial  and 
ethnic  minoritiets. 

Authority 

The  project  is  authorized  under 
section  301(a)  of  Public  Health  Service 
Act  The  catdloR  of  Federal  Domestic 
Assistance  No   is  13.118 


Background  and  Purpose 

On  June  1, 1988,  the  Centers  for 
Disease  Control  (CDC)  awarded 
$1,690,000  to  the  USCM  to  continue  to 
promote  the  exchange  of  information 
about  AIDS  and  HIV  infection  among 
mayors  of  local  governments  and  to 
support  community  based  AIDS  health 
education/risk  eduction  projects  which 
target  the  needs  of  minorities.  For  the 
past  several  years,  in  collaboration  with 
CDC,  the  conference  of  Mayors  has 
conducted  (1)  a  program  to  ensure  that 
relevant  and  cujrent  information 
concerning  local  roles,  policies,  and 
activities  in  response  to  AIDS  is  rapidly 
disseminated  to  mayors  and  health  and 
other  local  government  officials  in 
approximately  860  cities  with 
populations  of  more  than  30,000,  and  (2) 
a  continuing  program  of  awards  to 
community-based  organizations 
interested  in  developing  locally-oriented 
AIDS  health  education/risk  reduction 
programs. 

On  August  1, 1988,  the  National  AIDS 
Information/Education  Program  (NAIEP) 
expects  to  award  funding  to  national 
and  regional  minority  organizations  to 
develop  and  implement  AIDS 
information  and  education  programs. 
'  Many  national  organizations  whose 
local  afflliates  are  currentiy  supported 
by  the  USCM  are  expected  to  apply  for 
the  NAIEP  grants.  Up  to  thirty  grants 
totalling  approximately  $6  million  are 
expected  to  be  made. 

The  purpose  of  this  supplement  is  to 
support  the  USCM  to  expand  its 
technical  assistance  program  to 
national,  regional.  State  and  local 
minority  organizations  involved  in  AIDS 
prevention.  This  technical  assistance 
will  facilitate  rapid  information  sharing, 
provide  better  coordination  with  State 
and  local  health  and  education  agencies' 
AIDS  prevention  activities,  and  assist  in 
stimulating  more  minority  organizations 
to  become  active  in  AIDS  prevention 
efforts. 

Eligibility 

USCM  has  a  unique  relationship  with 
mayors,  national  and  community 
organizations,  and.local  government 
officials  which  facilitates  the  integration 
of  AIDS  prevention  efforts  at  the  local 
level.  Also  USCM  is  currentiy  the  only 
national  organization  with  the 
mechanisms  already  established  for 
making  awards  and  providing  technical 
assistance  on  a  nationwide  basis  to 
minority-oriented  community-based 
organizations  to  address  the  critical 
health  needs  described  above. 
Therefore,  no  other  applications  are 
being  solicited. 
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Cooperative  Activities 

A.  Recipient  Activities 

1.  The  U.S.  Conference  of  Mayors 
shall  provide  advice  and  assistance  to 
local,  state,  regional  and  national 
minority  organizations  in  developing, 
implementing  and  evaluating  AIDS 
information,  education,  and  prevention 
programs  targeted  toward  minority 
constituencies. 

2.  Special  emphasis  will  be  given  to 
coordination  of  efforts  vnth  existing 
programs  and  activitiea,  especially  those 
being  conduted  by  State  and  local 
health  and  education  agencies,  and 
stimulating  local  affdiates  of  national 
and  regional  Federally  funded  agencies 
to  initiate  local  AIDS  informaiton, 
education  and  prevention  programs  and 
activities. 

B.  CDC  Activities 

1.  CDC  will  provide  training  and 
access  to  the  Conference  of  Mayors  in 
the  use  of  the  National  AIDS 
Clearinghouse  database; 

2.  Training  in  performance  community 
needs  assessment  studies; 

3.  faifonuation  on  Federal  AIDS 
programs,  especially  those  with  funds 
available  to  target  minority 
communities; 

4.  Information  on  existing  non-Federal 
resources  and  programs  targeted  to 
minority  commimities; 

5.  Technical  advice  on  development, 
implementation,  and  evaluation  of 
effective  AIDS  information  and 
education  programs. 

Availability  of  Funds 

Approximately  $300,000  from  FY  1988 
is  available  for  funding  through  the  end 
of  the  current  budget  period  ending  May 
31, 1969. 

Reporting  Requirements 

Annual  financial  status  reports  are 
required  no  later  than  90  days  after  the 
end  of  each  budget  period.  Final 
financial  status  and  performance  reports 
are  required  90  days  after  the  end  of  a 
project  period. 

Other  Requirements 

Recipients  must  comply  with  the 
document  titled:  Content  of  AIDS- 
Relatcd  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instniments,  and  Educational  Sessions 
(January  1988)  (53  FR  6034,  February  29. 
1988). 

Review  and  Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  based  upon  the  following: 

(1)  That  project  personnel  are  well 
qualified  by  training  and/or  experience 


for  the  support  sought  and  the  applicant 
organization  has  adequate  facilities  and 
manpower, 

(2)  That  the  proposed  activities  are 
capable  of  attaining  project  objectives: 

{3)  That  the  project  objectives  are 
identical  with,  or  are  capable  of 
achieving,  the  specific  program 
objectives  defined  in  the  program 
announcement;  and 

(4)  That  the  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

Application  Submission 

The  original  and  two  copies  of  the 
application  must  be  submitted  to  Nancy 
Bridger,  Grants  Management  Officer, 
Grants  Management  Branch. 
Procurement  and  Grant  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road.  NK.  Room  300,  Mailstop 
E14,  Atlanta,  GA  30305,  on  or  before 
August  28, 1988. 

Other  Review  Requirements 

Apphcations  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Where  to  Obtain  Additional  Information 

Information  regarding  the  business 
aspects  of  this  project  may  be  obtained 
from  Marsha  ]ones.  Grants  Management 
Specialist,  Grants  Management  Branch, 
ftt)curement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Pace  Ferry 
Road,  ME.,  Room  300,  Mailstop  E14, 
Atlanta,  Georgia  30305,  or  by  calling 
(404)  842-6575  or  FTS  236-6575. 

Information  regarding  the  technical 
aspects  of  this  project  may  be  obtained 
fixim  Gary  West,  Centers  for  Prevention 
Services,  Centers  for  Disease  Control, 
(404)  639-2790,  or  FTS  236-2790. 

Dated:  July  27, 1988. 
Glenda  S.  Cowart. 

DirectorjOffioe  of  Program  Support  Centers 
for  Disease  Control 

(FR  Doc.  «6-17441  Filed  8-2-88:  8:45  am] 
BtLUHQ  CODE  41S0-W-M 


Food  and  Drug  Administration 
{Docket  No.  88N-02031 

Amarttio  Blood  Plasma,  Inc.; 
Revocation  of  U.S.  License  No.  969 

AQENCY:  Food  and  Drug  Administration. 
action:  Notice^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  969)  £md  the  product 


ItceoBe  issued  to  Amarillo  Blood  Plasma. 
Inc.  for  the  manufacture  of  Source 
Plasma.  In  a  letter  received  by  the 
agency  on  March  11. 1988.  the  firm 
requested  that  its  establishment  and 
product  licenses  be  revoked  and  waived 
an  opportimity  for  a  hearing. 

DATE:  Tlie  revocation  of  the 
establishment  and  product  licenses  was 
effective  on  April  12. 1988. 

FOR  RJRTNER  INFORMATION  CONTACT: 

Joseph  Wilczek,  Center  for  Biologies 
Evaluation  and  Research  (HFB-130), 
Food  and  Drug  Administration,  8800 
Rockville  Pike,  Bethesda,  MD  20892, 
301-29&-e049. 

SUPPLEMENTARY  INFORMATION:  FDA  has 

revoked  the  establishment  license  (U.S. 
License  No.  969)  and  the  product  Ucense 
issued  to  Amarillo  Blood  Plasma,  Inc., 
for  the  manufacture  of  Source  Plasma. 
Amarillo  Blood  Plasma,  Inc.,  was 
located  at  310  South  Taylor,  Amarillo, 
TX  70101. 

On  February  2.  through  February  11. 
1988,  FDA  inspected  Amahllo  Blood 
Plasma.  Inc.  TTiis  inspection  revealed 
serious  deviations  from  the  applicable 
biologies  regulations.  These  deviations 
included,  but  were  not  limited  to:  (1) 
Empoyees  failed  to  adhere  to  the  fmn's 
standard  operating  procedure  (SOP)  for 
returning  red  blood  cells  to  the  donor  in 
all  instances  (21  CFR  606.100(b));  (2) 
records  of  donor  suitability 
determinations  were  not  maintained 
conctirrently  with  the  performance  of 
the  work  (21  CFR  606.160);  and  (3) 
donors  showing  a  hematocrit  change  of 
5  percent  or  greater  from  the  previous 
donation  were  not  referred  to  a 
physician  as  required  by  the  firm's  SOP 
and  were  sutjsequently  bled  without 
requisite  physician's  review  and 
approval  (21  CFR  606.100(bMl)). 

FDA's  investigation  revealed  that 
Amarillo  Blood  Plasma,  Inc.,  was 
operating  in  significant  noncompliance 
with  the  Federal  regulations.  Among  the 
violations  were  inadequate  donor 
screening  practices,  overWeeding  of 
donors,  and  labeling  of  Source  Plasma  to 
indicate  that  it  was  collected  from  a 
single  donor  when  the  blood  actually 
was  collected  from  two  donors. 

Because  these  deviations  represented 
a  significant  danger  to  health,  FDA 
suspended  the  establishment  hcense 
(U.S.  License  No.  969)  on  February  25, 
1988. 

In  a  letter  received  by  the  agency  on 
March  11, 1988  (dated  February  5, 1988), 
Amarillo  Blood  Plasma.  Inc^  requested 
that  its  establishment  and  product 
licenses  be  revoked  and  waived  an 
opportunity  for  a  hearing.  The  agency 
granted  the  hcensee's  request  by  letter 
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to  the  firm  dated  April  12, 1988,  issued 
under  21  CFR  601.5(a),  which  revoked 
the  establishment  license  (U.S.  License 
No.  969)  and  the  product  license  for  the 
manufacture  of  Source  Plasma  issued  to 
Amarillo  Blood  Plasma,  Inc.  FDA  has 
placed  copies  of  the  letters  dated 
February  5,  February  25,  and  April  12. 
1988,  on  file  under  the  docket  number 
found  in  brackets  in  the  heading  of  this 
notice  with  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Accordingly,  under  21  CFR  12.38  and 
the  Public  Health  Service  Act  (sec.  351, 
58  Stat.  702  as  amended  (42  U.S.C.  262)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  under  21  CFR 
5.68,  the  establishment  license  (U.S. 
License  No.  969]  and  the  product  license 
issued  to  Amarillo  Blood  Plasma,  Inc., 
for  the  manufacture  of  Source  Plasma 
were  revoked  effective  April  12, 1988. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the  redelegation 
at  21  CFR  5.67. 

Dated:  July  26, 1988 

Paul  Parkman, 

Director.  Center  for  Biologies  Evaluation  and 
Research. 

[FR  Doc.  88-17464  Filed  8-2-88;  8:45  am] 

BHXMG  CODE  4160-01-M 


[Docket  No.  88N-0154] 

El  Paseo  Plasma,  Inc^  Revocation  of 
U.S.  License  No.  868 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No,  868)  and  the  product 
license  issued  to  El  Paseo  Plasma.  Inc., 
for  the  manufacture  of  Source  Plasma.  In 
a  letter  dated  February  19, 1988,  the  firm 
requested  that  its  establishment  and 
product  hcenses  be  revoked  and  waived 
an  opportunity  for  a  hearing. 
date:  The  revocation  of  the 
establishment  and  product  licenses  was 
effective  on  April  4, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  G.  Wilczek,  Center  for  Biologies 
Evaluation  and  Research  (HFB-130), 
Food  and  Drug  Administration,  8800 
Rockville  Pike,  Bethesda.  MD  20892. 
301-295-8049. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
revoked  the  establishment  license  (U.S. 
License  No.  868)  and  product  license 
issued  to  El  Paseo  Plasma,  Inc.,  for  the 
manufacture  of  Source  Plasma.  El  Paseo 


Plasma,  Inc.,  was  located  at  1595  El 
Paseo,  Las  Cruces,  NM  88001. 

On  December  1  through  December  18, 
1987,  FDA  inspected  El  Paseo  Plasma, 
Inc.  This  inspection  revealed  serious 
deviations  from  the  applicable  bioligics 
regulations.  These  deviations  included, 
but  were  not  limited  to:  (1)  Donor 
suitability  determinations,  including 
predonation  tests  and  medical  history 
questions,  were  abbreviated  or 
eliminated  (21  CFR  640.63(c));  (2)  a 
donor  record  file  was  falsified  to 
conceal  that  the  donor's  red  blood  cells 
were  not  reinfused  into  the  donor  but 
were  infused  into  another  donor  (21  CFR 
640.63(e));  (3)  the  assistant  manager 
acknowledged  the  practice  uf  double- 
bagging,  i.e.,  drawing  a  second  unit  of 
whole  blood  prior  to  reinfusion  of  the 
first  unit  of  red  blood  cells  (21  CFR 
640.65(b)(6));  (4)  scales  used  to  weigh 
blood  were  not  always  standardized 
each  day  of  use  (21  CFR  640.60(b));  (5) 
intentionally  inaccurate  records  of 
whole  blood  weights  were  made  to 
conceal  the  collection  of  whole  blood 
units  which  exceeded  the  maximum 
amount  of  blood  allowed  to  be 
withdrawn  (21  CFR  640.65(b)(6)):  and  (6) 
pooled  Source  Plasma  from  two  or  more 
donors  was  falsely  labeled  to  indicate 
that  the  plasma  was  collected  from  one 
donor  only  (21  CFR  640.69(a)(1)). 

Because  the  deviations  represented  a 
significant  danger  to  health,  FDA 
suspended  the  establishment  license 
(U.S.  License  No.  868)  on  December  31, 
1987. 

FDA's  investigation  revealed  that  El 
Paseo  Plasma.  Inc..  was  operating  in 
significant  noncompliance  with  the 
Federal  regulations  and  that  these 
practices  were  intentional.  Among  the 
numerous  willful  violations  were 
inadequate  donor  screening  practices, 
the  intended  cover-up  of  a  wrong  red 
blood  cell  reinfusion,  and  the  intentional 
maintenance  of  inaccurate  records. 

In  a  letter  dated  January  11. 1988,  the 
firm  proposed  corrective  actions, 
including  the  replacement  of  the  firm's 
responsible  head  and  alternate 
responsible  head,  and  requested  that 
revocation  of  license  be  placed  in 
abeyance.  Based  on  the  willful  nature  of 
the  violations  discovered  during  the 
FDA  inspection  and  investigation,  FDA 
denied  the  firm's  request. 

As  provided  in  21  601.5(b),  FDA 
issued  a  letter  on  February  10, 1988, 
notifying  the  licensee  of  FDA's  intention 
to  revoke  U.S.  License  No.  868,  setting 
forth  grounds  for  the  revocation,  and 
offering  an  opportunity  for  a  hearing  on 
the  proposed  revocation.  In  a  letter 
dated  February  19. 1988,  El  Paseo 
Plasma,  Inc..  requested  that  its 
establishment  and  product  licenses  be 


revoked  and  waived  an  opportunity  for 
a  hearing.  The  agency  granted  the 
licensee's  request  by  letter  to  the  firm 
dated  April  4, 1988,  issued  under  21  CFR 
601.5(a),  which  revoked  the 
establishment  license  (U.S.  License  No. 
868),  and  the  product  license  of  El  Paseo 
Plasma,  Inc.  FDA  has  placed  copies  of 
the  letters  dated  December  31, 1987; 
January  11.  February  10,  February  19. 
and  April  4. 1988,  on  file  under  the 
docket  number  found  in  brackets  in  the 
heading  of  this  notice  with  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Accordingly,  under  21  CFR  12.38  and 
the  Public  Health  Service  Act  (sec.  351. 
58  Stat.  702  as  amended  (42  U.S.C.  262)) 
and  under  authority  delegated  to  the 
Commissoiner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  under  21  CFR 
5.68.  the  establishment  license  (U.S. 
License  No.  868)  and  product  license 
issued  to  El  Paseo,  Inc.,  for  the 
manufacture  of  Source  Plasma  were 
revoked  effective  April  4. 1988. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the  redelegation 
at  21  CFR  5.67. 

Dated:  )uly  26. 1968 
Paul  Parkman, 

Director,  Center  for  Biologies  Evaluation  and 
Research. 

(FR  Doc.  88-17465  Filed  8-2-88:  8:45  am) 

BILUNG  CODE  4160-OltMI 


Allergenic  Products  Advisory 
Committee;  Renewal 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  announces  the  renewal 
of  the  Allergenic  Products  Advisory 
Committee  by  the  Secretary  of  Health 
and  Human  Services.  This  notice  is 
issued  under  the  Federal  Advisory 
Committee  Act  of  October  6,  1972  (Pub. 
L.  92-463,  86  Stat.  770-776  (5  U.S.C.  App. 
I))- 

DATE:  Authority  for  this  committee  will 
expire  on  July  9, 1990.  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Schmidt.  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
2765. 
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Dated:  |uly  25. 1988. 

)ohii  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-17466  Filed  8-2-88;  8:45  am] 

BHJJNO  CODE  4160-01-M 


(Docket  No.  78P-014S  at  at] 

Approved  Variances  for  Laser  Light 
Shows;  Availability 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  laser  products  have  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for  18 
organizations  that  manufacture  and 
produce  laser  light  shows,  light  show 
projectors,  or  both.  The  projectors 
provide  a  laser  light  display  to  produce 
a  variety  of  special  lighting  effects.  The 
principal  use  of  these  products  is  to 
provide  entertainment  to  general 
audiences. 


DATES:  Tlie  effective  dates  and 
termination  dates  of  the  variances  are 
listed  in  the  table  below  under 
"Supplementary  Information." 
ADDRESS:  The  applications  and  all 
correspondence  on  the  applications 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Sally  Friedman,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443^*874. 
SUPPLEMENTARY  INFORMATION:  Under  21 
CFR  1010.4  of  the  regulations  governing 
establishment  of  performance  standards 
under  section  358  of  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968  (43  U.S.C.  263f),  FDA  has  granted 
each  of  the  18  organizations  listed  in  the 
table  below  a  variance  from  the 
requirements  of  21  CFR  1040.11(c)  of  the 
performance  standard  for  laser 
products. 

Each  variance  permits  the  listed 
manufacturer  to  introduce  into 


commerce  a  demonstration  laser 
product  assembled  and  produced  by  the 
manufacturer  which  is  its  particidar 
variety  of  laser  light  show,  laser  light 
show  projector,  or  both.  Each  laser 
product  involves  levels  of  accessible 
laser  radiation  in  excess  of  Class  II 
levels  but  not  exceeding  those  required 
to  perform  the  intended  function  of  the 
product. 

CDRH  has  determined  that  suitable 
means  of  radiation  safety  and  protection 
are  provided  by  constraints  on  the 
physical  and  optical  designs  and  by 
warnings  in  the  user  manuals  and  on  the 
products.  Therefore,  on  the  effective 
dates  specified  in  the  table  below,  FDA 
approved  the  requested  variances  by  a 
letter  to  each  manufacturer  from  the 
Deputy  Director  of  CDRH. 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  of  the  product,  each 
product  shall  bear  on  the  certification 
label  required  by  21  CFR  1010.2(a)  a 
variance  number,  which  is  the  FDA 
docket  number,  and  the  effective  date  of 
the  variance  as  specified  in  the  table 
below. 


Docket  No. 


Organization  granted  the  variance 


Demonstration  laser  product 


Effective  dale 
terminalion  date 


7aP-0148  (renewal).. 

78P-0295  (rer>ewaO.. 

80P-0037  (renewal).. 
80P-0151  (renewal).. 


81P-0001  (extension).. 

83V-0204  (renewal) 

84V-0065  (renewal) 

e5V-0239  (renewaO ... 


e6V-0090  (renewal) . 


e6V-013S  (renewal).. 


e7V-0156.. 
87V-0188.. 
88V-O0e9.. 
B8V-0126.. 

88V-0141„ 


Laser  Media,  Incorporated.  2046  Anmacost 
Avenue,  Los  Angeles,  CalHomia  90025. 


Science  Faction  (Corporation,  333  West 
52nd  Street.  New  York.  New  York  10019. 

Sctxx>l  of  Music,  University  of  Iowa.  Iowa 

City,  k)W8  52242. 
Ms.  Carol  G.  Fuijtni,  Attomey-at-Law,  Four 

Lit>erty  Square,  Boston,  Massactiusetts 

02109. 
Lightirfg    Systems    Design,    Incorporated, 

4625  Od  Winter  Garden  Road,  Suite  B- 

6,  Orlando,  Florida  32811. 
Laser  Optronics.   P.O.   Box   290,   Nephi, 

Utati  84648. 

Southern  California  Gas  Company,  810 
South  Ftower  Street  ML.  202D,  Los 
Angeles,  CaHfomia  90017. 

Laser  Oeams,  7667  Bodega  Avenue,  Se- 
t>astopol,  California  95472. 

Holo-Spectra,  7742-B  Gtofia  Avenue,  Van 
Nuys,  CaKfomia  91406 

Mkf-Amertea  Museum,  Hot  Spnngs.  Arkan- 
sas 7t913. 

Sea  World.  1100  Sea  WorM  Dnve.  Oeve- 

land,  Ohio  44202. 
Stardust  Hotel.  3000  Las  Vegas  Boulevard 

South,  Las  Vegas,  Nevada  89109. 
Laser     Oossfire     Incorported,     807     S. 

Xanthus  Place,  Tulsa,  Oklahoma  74104. 
Opryland    Hotel,    2800    Opryland    Drive, 

Nastwille.  Tennessee  37214. 

IBM  Corporation,  590  Madison  Avenue, 
New  York.  New  York  10022. 


Laser  Media,  Inc.  LM  and  LMS  laser  projection  systems,  the  LMT  and 
FitierRay  fit>er-optically  coupled  protector  heads,  and  laser  shows  as- 
sembled and  produced  t>y  Laser  Media,  Inc.  wtfich  irxxxporate  any  of 
these  projection  devk»s  and/or  the  StingHay,  ChromeRay  and  Dis- 
coRay  Series  projectors. 

Oass  III  or  IV  Science  Faction  SFC-2000  Series  laser  light  show  projec- 
tors and  laser  light  shows  assembled  and  produced  by  Science  Faction 
Corporation  incorporating  those  projectors. 

University  of  Iowa  Video/Laser  III  Class  IV  Laser  projector  and  shows 
incorporating  this  projector. 

Laser  light  shows  manufactured  and  produced  by  Guptill  Arena  incorporat- 
ing a  Science  Faction  Model  SFC-2003  laser  projector. 

Lighting  Systems  Design  laser  light  shows  and  the  incorporated  Ligtiting 
Systems  Design  Lumin  Projection  System  Series  Projectors  wh«h  corv 
tain  Oass  IV  ion  lasers. 

Laser  light  shows  assembled  and  produced  by  Laser  Optronics  incorporat- 
ing the  Oass  IV  Audio-Visual  Imagineering  Model  AVI  S400  laser 
projectkxi  system. 

Southern  CaNfomia  Gas  Company  laser  light  show  Incorporating  the  Laser 
Media  Stingray  laser  projector. 

Laser  Dreams  laser  light  shows  incorporating  the  Laser  Dream  Machine 

Model  1  laser  protector  with  argon,  heliunvneorv  and/or  helHjm-cadmi- 

um  lasers. 
Laser  light  shows  assembled  and  produced  by  Hok>-Spectra  incorporating 

the  firm's  Class  IV  Spectrascan  projection  system  with  argon,  krypton, 

and/or  helium-neon  lasers. 
Laser  light  shows  assembled  and  produced  by  Md-America   Museum 

incorporating  a  Model  C-3  Laser  System  Oevetopment  Corporation 

Class  IV  laser  projector. 
Sea  Work)  laser  light  show  Incorporating  the  Starlight  Series  One  (FC) 

laser  projectk>n  system. 
Stardust  Hotel  laser  ligtit  shows  incorporating  the  Laser  Media  Model  LMS 

laser  projection  system. 
Laser  Crossfire  Inc.  laser  Hght  show  which  incorporates  the  Laser  Media 

Model  LMS  laser  projection  system. 
Laser  light  shows,  such  as  Haip  Show  1  and  Harp  Show  2  assembled  and 

produced  by  the  Opryland  Hotel  Incorporating  in  Image  Engineering 

Model  360-OL  Oass  IV  laser  projector. 
IBM  Corporatwn  laser  Hght  show  incorporating  the  MIT  certl«ed  special 

projection  system. 


May  26.  1968- 
May26, 
1989. 


May  9,  1988- 

May  18, 

1990. 
Apr.  13,  1968- 

May  1.  1990 
Apr.  1,  198S- 

JunelO, 

1990. 
June  9.  1968- 

May3l. 

1990. 
Apri.  13.  1988- 

Sepl27. 

1969. 
Apr.  20.  1988- 

May  17, 

1990. 
June  3.  1988- 

May30. 

1989. 
Apr.  4,  1968- 

Feb.  28.  1990 

Mar.  20.  1988- 
Apr.  14,  1990 

June  3.  1968- 

June  3.  1990. 
June  9. 1968- 

June  9,  1990. 
June  3,  1988- 

June  3.  1990. 
Apr.  8.  1988- 

Apr.  e.  1990. 

June  9.  1968- 
June  9.  198a 
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DodwiNa 

Oganizalion  granied  ttie  variance 

Ettedive  date 

termnabon  dale 

88V-O206._ -...  .„ 

MgM    Magic.    Incorporated,    c/o    Reno 

Hilton.  225  Sierra  Street.  Reno.  Nevada 

89501. 
Los  Angeles  Laser  Light  aka  LA.  Laser 

Light.    10936   Gloria   Avenue.   Granada 

Hills.  Califomla  91344. 
Universal  SkMftos  Tour.  100  Universal  City 

PbiTa,  Unnrersal  Ctty.  CalifonM  91600. 

Laser  fighl  show  assembled  and  produced  by  Night  Magic,  incorporated, 
which  employ  the  Model  VLS-1  Class  IV  laser  protector 

Los  Angelee  Laser  LJgM  SBS  series  laser  projection  systems  and  laser 
shows  assembled  and  produced  by  Los  Angeles  Laser  Light  which 
incorporate  these  projectors. 

May  27.  1968- 

88V -0211 . 

May  27. 
June  9.  1968- 

June  9,  1990 

June  9,  1988- 
June  9,  1998 

88V-0223 — _ _ 

unweraol  Skidoas  Star  Trek  Aveniure  laser  Mgni  ancm  moorporanng  a 
Startasers  Class  Ulb  ion  laster  proiection  system. 

In  accordance  with  §  1010.4,  the 
applications  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above  ) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

This  notice  is  issued  tmder  the  Public 
Mealth  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  {sec.  35&  82  Stat.  1177-1179 
(42  U.S.C.  2830)  and  under  authority 
delegated  to  the  Confimissioner  of  Food 
and  Drugs  (21  CFR  5.10}  and  redelegated 
to  the  Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.86). 

Dated:  |u)y  28, 198& 
John  C  VOlfottfa, 

Director,  Center  far  Devices  and  Radiohgicaf 

Health. 

[PR  Doc.  88-17467  Filed  8-Z-88(  8:45  am) 

»LUNO  CODE  41W.«VII 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttie  Secretary 

Allocation  of  Bureau  of  Incflan  Affairs 
Operations  and  Maintenance  (O&M) 
Program  Using  a  Fomwiia 
Mettiodoiogy 

luly  25, 198& 

agency:  OfHce  of  Construction 
Maitagement,  Interior. 
action:  Notice. 

The  Department  of  the  Interior. 
Bureau  of  Indian  Affairs,  and  Office  of 
Construction  Management,  to  strengthen 
the  internal  management  and 
administration  of  the  Facilities 
Management  Program,  are  proposing  to 
allocate  Facilities  Operations  and 
Maintenance  funding  using  an  equitable 
distribution  process  at  education  and 
non-education  locations  beginning  with 
the  1989  fiscal  year.  The  proposed 
method  of  allocation,  using  the  proposed 
formula  funding,  would  be  based  on  the 
following  criteria: 

1.  The  square  feet  of  the  Bureau 
funded  facilities; 


2.  For  educational  facilities, 
comparable  O&M  costs  related  to  public 
schools; 

3.  Historical  utility  costs  for  the 
specific  Bureau  funded  facihty  locations: 

4.  The  age,  size,  condition,  and 
location  of  the  Bureau  funded  facilities: 

5.  For  educational  facilities,  the 
utilization  level  of  the  Bureau  funded 
facilities  besed  on  numbers  of  students 
in  admission;  and 

6.  The  historical  cost  of  support 
programs,  such  as  fire  protection  and 
minor  equipment  replacement,  training, 
pest  control,  security,  communications 
and  contract  monitoring. 

DATES:  Written  comments  must  be 
received  on  or  before  August  15, 1988. 
Oral  comments  will  be  accepted  at  the 
following  regional  meetings  on  the  dates 
listed  under  addresses. 
AOORCSSES:  Regional  Consultation 
meetings  will  be  held  at  the  following 
locations: 


Address 

Dale 

Time 

Holiday  Inn  0-66 

8/22/88 

9:00  aJii.-1«) 

and  Glebe  Rd.). 

p.m. 

4610  North  Fairfax 

Dr..  Arlington.  VA. 

Nomiwidy  Inn.  405 

8/24/88 

9flOa.m-l:00 

S.  Eighth  Street. 

p.m. 

Minneapolis.  MN. 

Federal  BuiMng.  517 

8/26/88 

9:00  am.-1  00 

GoidStoeet  Room 

p.m. 

4210, 

Cypress  Inn.  9040 

8/30/88 

9«>  a.m.-1«) 

S.E.  Adams  St.. 

p.m. 

Clacfcamas.  OR. 

SUPPLEMENTARY  INFOflMATION:  The 

Assistant  Secretary,  Bureau  of  Indian 
Affairs,  was  mandated  by  the  Congress 
of  the  United  States  pursuant  to  Pub.  L 
95-961  and  Title  5,  Amendment  to  Title 
11  of  the  Education  Amendments  of  1978 
(25  U.S.C  2006)  Sec  504,  dl.)  to  establUh 
a  program,  to  include  the  distribution  of 
appropriated  funds,  for  the  operation 
and  maintenance  of  education  facilities 
which  provides  a  methodology  of 
computing  the  amount  necessary  for 
each  education  facility  and  to  provide 
similar  treatment  for  Bureau  as  well  as 


contract  schools.  The  Director.  Office  of 
Construction  Management  was  also 
mandated  in  reports  and  accompanying 
Appropriations  Bill  Language  for  FY 
1986,  FY  1987  and  FY  1988  to  develop  an 
equitable  and  per  pupil  O&M  funding 
formula  for  Bureau  funded  school 
facilities. 

The  objectives  of  the  proposed 
fimding  formula  are  a  3  follows: 

1.  Develop  a  means  of  identifying  and 
justifying  Oi&M  needs  for  both 
educational  and  non-educational 
facilities; 

2.  For  educational  facilities,  develop  a 
means  of  allocating  resources  in  an 
equitable  manner 

3.  Promote  greater  efficiency  by 
providing  resotirces  only  for  pupil  needs, 
thereby  reducing  under-utilization  of 
educational  facilities; 

4.  Provide  a  basis  whereby  local 
managers  can  anticipate  future  needs 
and  funding  resources; 

5.  For  education  facilities,  develop  a 
simple,  realistic  formula  based  on 
readily  available  national  and  regional 
data  from  existing  Bureau  systems;  and 

6.  Further  reduce  the  Facilities 
Improvement  and  Repair  (FI&R)  backlog 
and  support  preventative  maintenance 
needs  by  reallocating  savings  achieved 
by  this  funding  mechanism  to  fund 
needs  at  the  local  facilities  where 
savings  occurred. 

The  formula  is  to  serve  as  a  basis  for 
allocation  of  funds  on  an  Area  and 
Agency-wide  basis  for  Bureau  fimded 
facilities.  It  is  the  intent,  to  utilize  the 
proposed  formula  allocation  process  for 
the  FY  1989  allocation. 

Formula: 

Funding  (04M)  =  U  +  (AMI(Kl*Fw)  + 
(Km)  +  (Ko))]  -Fu+Fc  +  Fi  +  Fs 

where: 

F(0&M]  =  Estimated  O&M  funding  need  per 
building. 

U  =  Historical  annual  electricity  and  fuel 
costs — 3  year  average.  Total  location 
costs  will  be  prorated  to  each  building 
via  FACCOM.  At  contract  locations 
where  data  does  not  exist,  cost  for 
similar  nearby  facilities  will  be  applied. 

A  =  Building  square  feet  per  inventory 

K  =  Regional  Public  School  (PS)  cost/SF  less 
Fuel  *  Electricity. 
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Kl  =   Regional  PS  labor  costs,  per  £F. 
Km  =  Regional  PS  material  costs,  per  SF. 
Ko  =  Costs  not  covered  by  PS  Budgets,  per 

SF. 
I  =  (O&M)  index  \o  apply  weight  of  Building 

vs.  School. 
Fw  =  BIA  wage  rate/PS  wage  rales. 
Fu  =  (Jtilizatioin  factor- iveigh ted  scale. 
Fc  =  Condition  factor-weighted  scale. 
Fi  —  Isolation  factor-weighted  scale. 
Fs  =  Economy  of  size-weighted  scale. 

Extra  costs  for  highly  maintained 
groonds.  water/sewer  systems  are 
incorporated. 

Comments  invited:  Interested  parties 
are  invited  to  participate  in  the 
development  of  an  Operations  and 
Maintenance  forzBula  by  submitting 
written  views,  data  and/ or  arguments  as 
they  may  desire,  or  attesd  a  regional 
consultation  meeting  to  present  orally 
their  views,  data,  and/ or  arguments  as 
they  may  desire.  Written  comments 
must  be  received  on  or  before  Angust  15, 
1988.  Oral  comments  will  be  accepted  at 
the  regional  consultation  meetings. 

FOR  FURTHER  INFORMATION  CONTACT. 

Arthur  M.  Love,  ]r..  Director,  OITice  of 
Construction  Management,  Department 
of  the  Interior,  l«h  &  C  Streets  NW., 
Mall  Stop  2415,  Washington,  DC  20240 
(20Z)  343-2403. 
Ride  VQiituia, 

Assistant  Secretary.  Pot  icy.  Bu<Jget  &■ 
Administrotkm. 

[FR  Doc.  t»-174t0  Filed  B-2-88;  8:45  am) 

BIUJNO  CODE  431(MtK-M 


Bureau  of  Land  itenagaraent 

[ltM)2<>-08-4212-13J 

Amendment  of  the  Malad  HMs 
Management  Framework  Ptan  <MFP); 
Exchange  of  Public  Land  in  Oneida 
County,  ID 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Amendment  of  the  Malad  Hills 
Management  Framework  Plan  (MFPj/ 
Notice  of  realty  action,  exchange  of 
public  land  in  Oneida  County.  Idaho. 

NOTICE:  Notice  is  hereby  given  that  the 
BLM  has  amended  the  Maiad  Hills  MFP 
to  allow  for  transiier  of  certain  public 
lands  IB  exchange  for  prhratriy  owned 
lands  in  Oneida  County,  Idaho. 
SUMMAIir:  The  following  described 
lands  have  been  examhied  and  through 
^  pubTic  supported  land  use  planning 
process  have  been  determined  to  be 
BuitaUe  for  transfer  by  land  exchange 
pursuant  to  section  288  af  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  ILS.C.  1716). 


Public  lands  to  be  transferred  are 
described  as: 

T.14S.,  R.30E.,  Boise  Meridian 

Sec.  28:  EV4,  SEV4NWV.. 

(360  acres) 

Non-Faderal  lands  to  be  acquired  are 
described  as: 

T.  15S.,  R.29E.,  Boise  Meridian 

Sec.  24:  SWV4.  W14SEV4.  SEV«S£V4; 
Sec.  25:  NE^<uNEy4,  JMW  'ANW  'A. 

t360  acres) 

Purpose  of  this  exchange  is  to  acquire  the 
non-Federal  lands  which  have  high  public 
values  for  grazing,  wildlife  habilat,  and 
recreation.  Acquisition  of  those  lands  will 
consolidate  the  public  land  ownership  in  the 
area. 

This  will  make  the  management  of 
public  lands  in  the  area  more  efficient 
and  cost  effective.  "Hie  values  of  the 
lands  to  be  exchanged  are 
approximately  equah  full  equaHzation  of 
value*  will  be  at^iieved  by  payment  to 
the  United  States  by  Mr.  Blaine  Wight  of 
funds  in  an  amount  not  to  ext:eed  25 
percent  of  the  total  value  of  the  lands  to 
be  transferred  out  oi  Federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  sui^ect  to  the 
foliowsig  reservations,  terms,  and 
conditions:  ditches  and  canals,  oil  and 
gas  to  U.S..  and  a  road  Ogfat-of-way  to 
the  U.S.  for  portions  of  the  Glen  Canyon 
road  as  shown  00  the  1973  janiper. 
Idaha  7.5  minute  U.S£.S.  quadrangle 
topographic  map.  Continued  use  of  die 
land  by  valid  rigbt-^f-way  holders  is 
proper  subiect  to  ^te  teroia  and 
conditions  of  the  ^"aat.  Administrative 
responsibility  povviously  held  by  the 
United  Slates  wiU  be  aasuned  by  the 
patentee. 

SUPPLEMENTAftV  IMFOnHATWW:  Detailed 
information  concerning  the  conditions  of 
the  land  exchange  can  be  obtained  by 
contacting  Wes  Duggan,  Deep  Creek 
Realty  Specialist,  at  (208)  766-476a 

Planning  Protest 

Any  party  that  participated  in  the 
plan  amendment  and  is  adversely 
affected  by  the  amendment  may  protest 
this  action  only  as  it  affects  issues 
submitted  for  the  record  during  the 
planning  process.  The  protest  shall  be  in 
writing  and  filed  with  the  Director  (760), 
Bureau  of  Land  Management  1800  "C" 
Street  NW..  Washington.  DC  20240. 
within  30  days  of  this  notice. 

Land  Exrhangw  CanMneuts: 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Ragister,  interested  parties  may 
submit  comments  regarding  the  hind 
exchange  to  the  District  Manager, 
Bureau  of  Land  Management,  Route  3, 


Box  1.  Burley,  ID  83318.  Objections  will 
be  reviewed  by  the  Stale  Director  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
planning  protests  or  objections 
regarding  the  land  exchange,  this  realty 
action  will  become  final  deteiroinatioD 
of  the  Department  of  the  Interior  and  the 
planning  amendment  will  be  in  effetrt. 

Date:  luly  26. 1988. 
Marvin  R.  Bagley, 
Aseociate  Distriel  MoBOger. 
(FR  Doc.  fi»-1739B  Filed  8-2-«8;  8:45  am] 

BIIXtNG  CODE  43nMM>-M 


[  Mt-020-08-4322-021 

Montana;  MUes  City  District  Grazing 
Advisory  Board  Meeting 

agency:  Bureau  of  Land  Management 
Miles  City  District  Office,  Interior. 

action:  District  Grazing  Advisory  Board 
meeting  notice. 

SliMMARV:  Notice  is  hereby  givea  in 
accordance  with  Pub.  L.  92-463  that  the 
Miles  City  District  Grazing  Advisory 
Board  will  meet  September  16, 1988.  The 
meeting  will  be^  at  10  a.ai.  in  the 
conference  room  ot  the  Miles  City 
District  Office.  Bureau  of  Land 
Management  Garryowen  Road.  Miles 
City,  Montara  59301. 

The  agenda  for  the  Crazing  Adviaory 
Board  meeting  inckides  presentations  on 
the  effects  of  4ie  108B  drought,  resahs  of 
the  nomination  and  election  process  for 
the  1989-90  District  Grazing  Advisory 
Board,  discussion  of  planned  range 
improvement  projects,  an  update  on 
monitoring  plans,  and  new  regulations 
and  new  business. 

The  meeting  is  open  to  the  public.  The 
public  may  make  oral  statements  before 
the  board  or  file  written  statements  for 
their  consideration.  Simimary  minutes  of 
the  meeting  will  be  maintained  in  the 
Bureau  trf  Land  Management  District 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  30  days 
following  the  meeting. 

District  Manager,  Miles  City  District 
Bureau  of  Land  Management  P.O.  Box 
940,  Miles  City,  Montana  S9301. 

Data:  July  2&  laaa 
MatMiUMfaMcA, 
District  HoBager. 
(FR  Doc.  «B-17445  Ffled  8-2-88:  8:45  am] 

MLUMG  CODE  <31»-ON-a 
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[NV-02(M322-02] 

Winneimicca  District  Grazing  Advisory 
Board  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Winnemucca  District  Grazing 
Advisory  Board  Meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  94-579  and 
section  3,  Executive  Order  12548. 
February  14. 1986,  that  a  meeting  of  the 
Winnemucca  District  Crazing  Advisory 
Board  will  be  held  on  September  8, 1988. 
The  meeting  will  begin  at  10:00  a.m.  in 
the  conference  room  of  the  Bureau  of 
Land  Management  Office  at  705  East 
Fourth  Street,  Winnemucca,  Nevada 
89445. 

The  agenda  for  the  meeting  will 
include: 

1.  Public  Statement— lOKX)  a.m. 

2.  Allotment  Evaluation  Update. 

3.  Drought  Situation. 

4.  Monitoring  Update. 

5.  Range  Improvement  funds: 
FY  88  Projects 

FY  89  Projects 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
oral  statements  should  notify  the 
District  Manager,  705  East  Fourth  Street 
Winnemucca,  Nevada  89445  by  August 
19, 1988.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Simunary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  available  for  public 
inspection  (during  regular  business 
hours)  within  30  days  following  the 
meeting. 

Gerald  P.  Brandvold, 
A  cting  District  Manager. 

Dated:  July  26, 1988. 
[FR  Doc.  88-17446  Filed  8-2-68;  8:45  am] 

MLUNG  COOC  4310-HC-M 


[CA-94O-07-S410-ZBKE;  CACA  21919] 

Realty  Action;  Conveyance  of  Rflineral 
Interests  in  California 

aoency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  segregation. 

SUMMARY:  The  private  lands  described 
in  this  notice,  aggregating  8.924  acres, 
are  segregated  and  made  unavailable  for 
filings  under  the  public  land  laws, 
including  the  mining  laws,  to  determine 
their  suitability  for  conveyance  of  the 
reserved  mineral  interest  pursuant  to 


section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneflcial  use  of  the  land  than  the 
mineral  development. 
FOR  FURTHER  INFORMATION  CONTACT. 
Judy  Bowers,  California  State  OfHce, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  2841,  Sacramento, 
California  95825,  (916)  978-4815. 

Serial  No.  CACA  21919 

T.  1  N.,  R.  2  E.,  Mount  Diablo  Meridian. 

Sec  2.  fractional  S1/2SE1/4. 

County — Contra  Costa.  Minerals 
Reservation — 50%  all  minerals. 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  272Q.l-l(b),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  by  publication  of  an 
opening  order  in  the  Federal  Register 
specifying  the  date  and  time  of  opening: 
upon  issuance  of  a  patent  or  other 
document  of  conveyance  to  such 
mineral  interests;  or  two  years  from  the 
date  of  publication  of  this  notice, 
whichever  occurs  first. 

Dated:  July  26. 1988. 
Nancy  |.  Alex. 

Chief.  Lands  Section,  Branch  of  Adjudication 

and  Records. 

[FR  Doc.  88-17447  Filed  8-2-88:  8:45  am) 

BtLUNQ  COOC  4310-40-M 


IMinerais  IManagement  Service 

Aiasica  Outer  Continental  Sheif;  Public 
Scoping  Meeting  Regarding  tfie 
Environmental  Impact  Statement  for 
Proposed  OH  and  Gas  Lease  Sale  No. 
114;  Gulf  of  Alaska/Cook  Inlet 

The  May  18, 1988,  Federal  Register 
contained  a  Notice  of  Intent  to  prepare 
an  environmental  impact  statement 
(EIS)  for  proposed  oil  and  gas  Lease 
Sale  No.  114.  Culf  of  Alaska/Cook  Inlet 

The  Notice  of  Intent  for  the  proposed 
sale  announced  the  scoping  process  that 
will  be  followed  for  the  preparation  of 


each  EIS.  The  scoping  process  will 
involve  Federal,  State,  and  local 
governments  and  other  interested 
parties  aiding  the  Minerals  Management 
Service  in  determining  the  significant 
issues  and  alternatives  to  be  analyzed  in 
the  EIS.  This  will  be  done  through 
scoping  meetings. 

The  area  included  in  this  sale  is 
described  in  the  Federal  Register  Notice 
mentioned  above.  It  is  hoped  that  the 
information  received  at  the  scoping 
meetings  will  aid  in  identifying  specific 
proposals  and  alternatives. 

Scoping  meetings  will  be  held  as 
follows: 

August  17, 1988,  Elementary  School,  7:00 

to  9:00  p.m.,  Cordova,  Alaska 
August  18, 1988,  City  Council  Chambers, 

7KX)  to  9:00  p.m.,  Yakutat  Alaska 
August  24, 1988,  City  Council  Chambers, 

7:00  to  9:00  p.m..  Kenai,  Alaska 
August  25, 1988,  City  Council  Chambers, 

7:00  to  9:00  p.m..  Homer,  Alaska 
September  12. 1988.  Assembly 

Chambers.  7.-00  to  9:00  p.m..  Kodiak, 

Alaska 

Additional  information  concerning 
these  meetings  can  be  obtained  from: 
Minerals  Management  Service,  Alaska 
OCS  Region.  Leasing  and  Environment 
OfBce,  Attention:  Michael  Baffrey.  949 
East  3eth  Avenue,  Anchorage,  AK  99508. 

The  telephone  number  is  (907)  261-4677. 
RobeH  J.  Brock. 

Acting  Regional  Director,  Alaska  OCS 
Region. 
(FR  Doc.  88-17448  Filed  &-2-88:  8:45  am) 

BIUJNQ  COOE  4310-MR-M 


Royalty  Management  Advisory 
Committee  Meeting 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Minerals  Management 
Service  hereby  gives  notice  that  the 
Royalty  Management  Advisory 
Committee  will  hold  a  meeting  in 
Denver,  Colorado,  at  the  location  and  on 
the  dates  indicated  below.  This  meeting 
will  include  a  briefing  of  recent  systems 
improvement  efforts  in  the  Royalty 
Management  Programs  as  well  as  plans 
for  further  improvements;  a  briefing  of 
recent  regulatory  actions  for  oil,  gas, 
and  coal  product  valuation;  and  a 
presentation  of  Indian  royalty  payment 
processing  functions.  The  Advisory 
Committee  will  make  reconunendations 
to  the  Secretary  of  the  Interior,  as 
appropriate. 

LOCATION  AND  DATE:  The  Advisory 
Conunittee  meeting  will  be  held  at  the 
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Sherak»  Denver  Tech  Center  Hotel, 
4900  Denver  Tech  Center  Parkway. 
Denver.  Colorado,  on  September  8  and 
9, 1986.  The  Committee  mil  meet  from  9 
a.m.  to  S  p.in.  on  September  8  and  from  6 
a.m.  to  3  p.m.  on  September  9. 

The  meeting  will  be  open  to  the 
public.  Public  attendance  may  be  limited 
by  the  space  available.  Members  of  the 
public  will  be  given  an  opportunity  to 
address  the  Committee  and  questions 
from  the  pi^lic  will  be  addressed  at  a 
designated  time  during  each  session. 
Written  statements  should  be  submitted 
by  September  2, 1986,  to  the  address 
listed  below.  Minutes  of  this  meeting 
will  be  available  for  public  inspection 
and  copying  by  October  15, 1988,  at  the 
same  address. 

FOR  RNrrHER  INFOmNATION  CONTACT: 

Vernon  B.'ingraham,  Minerals 
Managemoat  Service.  Royalty 
Manageiaeiit  Program,  Office  of 
External  Affairs,  Denver  Federal  Center, 
Building  85.  P.O.  Box  25165,  Mail  Stop 
651,  Denver,  Colorado  80225,  telephone 
number  (303)  231-3380.  (FTS)  326-3360. 
SUPPLEMENTARY  INFOIIIATION:  Tlie 
Royalty  Maaagement  Advisory 
Committee  was  established  for  a  2-year 
period  by  the  Secretary  of  the  Interior  in 
Augiist  1985.  to  provide  advice  and 
recommendations  oo  diSerent  elements 
of  the  Royalty  Martagemeat  Program. 
This  will  be  the  initial  meeting  of  the 
Committee  operating  under  a  new 
charter  approved  in  1987  by  the 
Secretary  of  the  Interior  with  27 
appointed  committee  members 
representing  the  diversified  interests  of 
Indian  Tribes  and  allottees.  State 
govenmientii,  and  the  minerals  industry. 

Date:  hily  27,  1988. 
WiUiam  D.  Bettenberg. 

Director,  Minerals  Maiujgement  Service. 
(FR  Doc.  88-17449  Filed  8-2-88;  8:45  am] 

BILUNG  CODE  4310-Un-H 


Office  of  Surface  Mining  neclanration 
and  Enforcement 

information  Collection  Submitted  to 
the  Office  of  Manapement  and  Budget 
for  Review  Under  ffte  Paperwoflc 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  uader  the 
provisions  oi  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  tbe 
proposed  coflection  of  information  and 
related  forau  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 


suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  aiid  to  ike  Office  of 
Mana^eoMBt  and  Budget  interior 
Department  Desk  Officer,  Washington, 
DC  20503.  telephone  202-395-73«). 

Title:  30  CFR  Chapter  VII,  Subchapter 
B — Initial  Program  Regulations; 
AdopUon  of  State  Standards— Part  718. 

Abstract:  Information  collected  in 
S  718.1(bJ  is  used  to  detennine  whether 
State  laws  or  regulations  contain  more 
stringent  standards  than  the  Federal 
requirements  in  30  CFR  Parts  715,  716  or 
717. 

Bureau  Ferm  Number  None., 

Frequency:  On  occasion. 

DecripGoa  of  Respendents:  State 
regulatory  authorities. 

Estnnated  CompleiitNi  Tune:  One 
hour. 

Annual  Responses:  One. 

Anniial  Barden  Hoars:  One. 

Bureau  Clearance  Officer.  Nancy  Ann 
Baka,  (202)  343-5981. 

Date:  )ul|r  tZ.  1988. 
Richard  O.  MlUer, 

Chief.  Reguhtory  Develcpmeat  and  Issues 
Management 
(FR  Doc.  88-17400  Filed  6-2r-B8;  8:45  am] 

BILLING  CODE  4310-05-M 


II4TERNATI0NAL  TRADE 
COIMMISSION 

(Investisaton  No.  TA-131ib>-12I 

Tropical  ihoducts;  Probable  Economic 
Effects  on  U.S.  Industiles  and 
Consuraers  of  Elimlnatioa  of  U.S. 
Tariffs 

agency:  United  States  International 
Trade  Commission. 
action:  Institution  of  investigation 
under  section  131(b}  of  the  Trade  Act  of 
1974  (19  U^SjC.  2151i;bJ)  and  scheduling 
of  public  hearing. 

EFFECTRTE  DATE:  July  22. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lowell  Grant  (202-252-1312)  or  Aaron 
Chesser  (202-252-1380),  Office  of 
Industries,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  For  information 
on  legal  aspects  of  the  investigation 
contact  William  Gearhart  of  the 
Commission's  Office  of  the  General 
Counsel  at  202-252-1091. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  vdll  need  special  assistance  in 
gaining  access  to  the  Commission 


should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
SUPPLEMENTARY  INPOflMATION:  llie 
Commission  instituted  the  investigation. 
No.  TA-131(b]-12,  on  July  22.  t98a 
following  receipt  of  a  request  from  the 
U.S.  Trade  Repreeentative  (USTH)  on 
July  6, 1988.  As  requested  by  the  USTO, 
the  Commission  in  its  report  on  this 
investigation  will  advise  the  President 
with  respect  to  each  item  on  a  list  of  15 
product  categories  provided  by  the 
USTR,  as  to  the  probable  economic 
effect  of  the  staged  elimination  of  U.S. 
duties  on  indu^ies  in  the  United  States 
produoog  IdLe  or  directly  competitive 
products,  and  on  consumers.  The 
articles  that  may  be  considered  for 
elimination  of  U.S.  duties  are  listed,  by 
Harmonized  Tariff  Schedule  item 
number,  in  the  annex  to  this  notice. 

According  to  the  USTR's  request,  the 
list  of  15  product  categories  reflects 
work  conducted  by  the  GATT 
Committee  on  Trade  and  Development 
and  is  being  used  to  provide  an  interim 
basis  for  proceeding  with  present  %vork 
in  this  area.  However,  the  USTR 
indicated  that  die  hst  has  not  been 
accepted  by  the  United  States  as 
constituting  a  definition  of  tropical 
products  in  the  Umgiray  Round 
negotiations. 

As  requested  by  the  USTR,  flie 
Commission  wrill  submit  its  advice  by 
October  31, 1988. 

Public  Hearing:  A  public  hearing  in 
connection  with  the  investigation  will  be 
held  in  the  Commission  Hearing  Room, 
500  E  Street  SW.,  Washington,  DC  20836, 
beginning  at  930  aan,  on  September  7, 
1988,  to  be  continued  on  September  8, 
1988,  if  required.  All  persons  shaB  have 
the  ri^  to  appear  by  counsel  or  in 
person,  lo  present  information,  and  to  be 
heard.  Requests  to  appear  at  flie  public 
hearing  and  prehearing  briefs  (a  signed 
original  and  fourteen  (14)  copies)  should 
be  filed  with  the  Secretary.  United 
States  International  Trade  Commission, 
500  E  Street  SW.,  Washington,  DC  20436. 
not  later  than  noon,  August  29, 198a 
Post-hearing  briefs  are  required  by 
September  19, 1988, 

Written  Submissions:  Interested 
persons  are  invited  to  submit  written 
statements  concerning  the  investigation, 
in  lieu  of.  or  in  addition  ta  appearances 
at  the  public  hearirig.  All  written 
submissions  to  the  Commission  must  be 
received  by  or  before  12fl0  noon  on 
September  19, 1S88.  A  signed  original 
and  14  copies  of  each  submission  must 
be  filed  with  the  Secretary  to  the 
Commission  in  accordance  with  §  201.8 
of  the  rules  (19  CFR  201.8).  All  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
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public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  O^ice  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Trade  Act 
of  1974.  section  131(b). 

By  order  of  the  Commission. 
Ksnoeth  R.  Mason, 
Secretary. 

Issued:  )uly  27. 1988. 

Annex 

Articles  Which  May  Be  Considered  for 
Elimination  of  U.S.  Duties 

Tropical  Products 

Articles  provided  for  in  the 
subheadings  of  the  proposed 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS)  which  are  listed 
below  and  which  are  not  annotated  with 
an  asterisk  may  be  considered  for  the 
elimination  of  U.S.  import  duties  and  are 
the  subject  of  the  request  for  advice  of 
the  U.S.  International  Trade 
Commission. 

Subheadings  listed  below  which  are 
annotated  with  an  asterisk  are  included 
in  the  indicative  list  of  tropical  products 
developed  by  the  GATT  Committee  on 
Trade  and  Dkevelopment,  but  such 
subheadings  currently  have  a  Column  1 
rate  of  duty  of  "free"  in  the  HTSUS,  and 
the  duty-free  status  is  bound  in  the  U.S. 
Schedule  annexed  to  the  GATT. 

I.  Tropical  Beverage  Items 

Coffee  and  Products 


0901.11.00' 
0901.12U)0* 

ogm  .21.00* 


lam  .00.00* 

1802.00.00* 


0002.30J»* 
0902.40.00* 


0901.22.00* 
0901.30.00* 
2101.1020 


2101.10.40 


Cocoa  and  products 


1803.10.00* 
1803.20.00 


1804.00.00* 
180S.00.00 


Tea  and  instant  tea 

2101.20.20* 
2101.20.40 


II.  Spice*,  Flowers,  Plants,  etc. 

Spices  and  Essential  Oils — Tropical 


0904.11.00* 
0904.12^)0* 

aeo4.20.20 
aeo4.20.4u 

0904.2a80 
0904.20.70 
0904.20JO* 


090Sg00J»* 
0906.10.00' 

oeoe.20.00' 

0907.00.00' 
0006.1000' 

oeoe.20.20 

0906.20.40' 


0908.30.00' 

090910.00' 

0909.20.00' 

0909.30.00 

0909.40.00' 

0909.50.00' 

0910.10.20' 


091010.40 

0910.20.00* 

08ia30.00* 

00104020' 

0910.40.30 

0910.40.40 

0910.50.00' 

0910.91.00 


OeO3.10JO 
0603.10.60 


0910.99.20' 

0910.99.40 

0910.99.50' 

091099.80 

3301.14.00' 

3301.21.00' 

3301.22.00' 

3301.28U)0* 

Cut  Flowers 

0603.1070 
0603.10.80 


3301.29.10 

3301.29.20 

3301.29.50* 

3301.3010 

3301.30.50* 

3301.90.00' 


0603.90.00 


Other  Tropical  Fruits  and  Nuts  and  Products 


Plants,  Vegetable  Materials,  Lacs.  etc. 


0602.10.00 

0602.99.20' 

0602.99.30 

0602.99.40 

0602.99.60 

0602.99.90 

1211.90.20' 

1211.90.40 

1211.90.60 

1211.90.80' 

1301.10.00' 

1301.20.00' 

1301.9040 

13O1.9a90' 

1302.14.00' 

1302.19.20* 

1302.19.40 

130219.90* 

1302.39.00 

1401.10.00* 

1401.20.20* 

1401.20.40 

1401.90.20 

1401.90.40 


1402.10.00* 

1402.91.00 

1402.99.00* 

1403.10.00 

1403.90.20 

1403.90.40 

1404.10.00* 

1404.00.00* 

1521.10.00 

1521.90.20 

1521.90.40* 

3203.00.10* 

3203.00.60 

4601.10.00 

4601.20.20 

46O1.20.40 

4601.20.60 

4601.20.60 

4601.20.90 

4601.91.20 

4601.91.40 

4602.1005 

4602.10.11 

4602.1012 


4002.1013 
4602.1010 
4602.10.21 
4602.1O22 
4802.10.23 
4002.10.25 
4602.1029 
4602.10.40 
4602.10.50 
9401.50.00 
9401.90.10 
9401.90.25 
0401.90.35 
9401.90.50 
9403.80.30 
9403.80.60 
9403.9010 
9403.90.25 
9403.90.40 
9403.90.50 
9403.90.60 
9403.90.80 


in.  Certain  Oilseeds,  Vegetable  Oils  and  Oil 
Cakes 


1202.10.00 

1202.20.00 

1203.00.00 

1207.10.00 

1207.80«)' 

1207.92.00* 

1207.99.00" 

1208.00.00 

1508.1000 

1508.90.00 

1511.1000  ' 

1511.90.00  ' 

1513.11.00* 


1513.19.00* 

1513.21.00* 

1513.29.00*  • 

1515.30.00 

1515.60.00 

1515.90.20 

1515.90.40 

1516.20.10 

1516.20.90 

1518.00.20 

1518.00.40 

1519.11.00 

1519.12.00 


1519.19.20 
1519.19.40 
1519.20.00 
1519.30.20 
1519.30.40 
1519.3a80 
1520.10.00 
1520.90.00 
2305.00.00 
2306.50.00 
2306.60.00 
2306.90.00 


IV.  Tobacco,  Rice,  and  Tropical  Roots 

Tobacco  and  Tobacco  Products 


2401.10.20 

2401.2040 

2402.10.30 

2401.10.40 

2401.20.60 

2402.1060 

2401.10.60 

2401.20.80 

2402.10.80 

2401.10.80 

2401.30.30' 

2402.20.10 

2401.20.05 

2401.30.60 

2402.20.80 

2401.20.20 

2401.30.90 

Rice 

2402.20.90 

1006.10.00 

1006.30.10 

1102.30.00 

1006.20.20 

1006.30.90 

1103.14.00 

1006.20.40 

1006.40.00 

Manioc  and  Other  Tropical  Roots,  a 

Products  Thereof 

0714.10.00 

0714.90.50* 

1903.00.20 

0714.90.10 

0714.90.60 

1903.0040 

0714.90.20 

1106.20.00* 

0714.90.40 

1108.14J)0* 

V.  Tropical  FruiU  and  Nuts 
Bananas  and  Banana  Products 


0801.10.00' 

0813.40.40 

2008.19.15 

0801.20.00* 

0813.40.80 

2008.19.20 

0801.30.00' 

0613.40.90 

200819.25 

0802.90.10 

0813.50.00 

2008.19.30 

0802.90.15 

1106.30.40 

2008.19.40 

0602.90.20 

2001.90.10 

2008.19.50 

0602.90.25 

2001.90.20 

2008.19.85 

0602.90.80 

2001.90.25 

2006.1990 

0802.90.90 

20OT.90.30 

2008.20.00 

08041020 

20OT.90.35 

2008.9100 

0804.10.40 

2001.90.40 

2008.92.10 

0804.10.60 

2001.90.42 

2008.92.90 

0604.10.80 

2001.90.45 

2008.99.05 

0004.30.20 

2U01 .90.50 

2008.99.10 

0804.30.40 

2001.90.80 

2006.99.18 

0804.30.60 

2006.0020 

ZnOB.99.20 

0804.40.00 

2U0e.00.30 

2008.99.23 

0804.50.40 

2006.00.40 

2008.99.25 

0804.50.60 

2006.00.50 

2008.99.28 

0804.50.80 

2006.00.80 

2008.99.29 

080';  .20.00 

2006.00.70 

2008.99.30 

0810.90.20'  ♦ 

2006^)0.90 

2008.99.35 

0810.90.40 

2007.10.00 

2008.99.40 

0811.90.20' 

2007.99.05 

2008.99  42 

0811.90.22 

2007.99.10 

2008.99.45 

0811.90.25 

2007.99.15 

2008.99.50 

0811.90.30' 

2007.99.20 

2008.99.60 

0811.99.35 

2007.99.25 

2008.99.61 

0811.90.40 

2007.99.30' 

2008.99.63 

0611.90.50 

2007.99.35 

2008.99.65 

0811.90.55 

2U07.90.40 

2008.99  80 

0811.90.60 

2007.99.45 

2008.99.90 

0812.90.10 

2007.99.48 

2009.40.20 

0812.90.20 

2007.99.50 

2009.40.40 

0812.90.30 

2tX)7 .99.55 

2009.80.20 

0812.90.40 

2007.99.60 

2009.80.40 

0612.90.90 

2007.99.85 

2009.80  60 

0813.40.10 

200'/.99.70 

2009.80.80 

0813.40.15 

2007.99.75 

2009.90.20 

0813.40.20 

2006.11.00 

2009.90.40 

0813.40.30 

Z«I(»H19.10' 

VI.  Tropical  Wood  and  Rubber 

Tropical  Wood  and  Wood  Products 


4403.1O00' 

4403.31.00' 

4403.32.00' 

4403.33.00' 

4403.34.00' 

4403.35.00* 

4403.99.00' 

4407.21.00* 

4407.22.00* 

4407.23.00* 

4407.99.00* 

4408.20.00* 

4408.90.00*  » 

4409.20.10* 

4409.20.25' 

4409.20.40* 

4409.20.50 

4400.20.60* 

4409.20.65 

4409.20.90* 

4410.10.00 

4410.90.00* 

4412.11.0S 

4412.11.10 

441ill.20 

441211.50 


4412.12.05 

4412.12.10 

4412.12.15 

4412.1Z20 

4412.12.50 

4414.00.00 

4418.20.00 

4418.30.00 

4418.50.00 

4418.90.20* 

4418.90.40 

4419.00.40 

4419.00.80 

4420.1000 

4420.90.20 

4420.90.40 

4420.90.60 

4420.90.80 

4421.10.00 

4421.90.10 

4421.90.15* 

4421.90.20 

4421.90.30 

4421.90.40 

4421.90.50 

4421.90.60 


4421.90.70' 

4421.90.80 

4421.90.85 

4421.90.88' 

4421.90.90 

9401.61.20 

9401.81.40 

9401,81  60 

9401.09.20 

9401.89.40 

0401.69.60 

9401.69.80 

9401.9015 

9401.90.40 

9403.30  40 

9403.30.80 

9403.40.40 

9403  40.60 

9403.40.90 

9403.50.40 

9403.50.00 

9403..'i0.90 

9403.60.40 

9403  60  80 

9403.90.70 


Natural  Rubber  and  Rubber  Products 


0603.00.20' 
0603/)0.3O' 
0803.00.40 


0811.90.10 
1106.30.20 
2008.99.13 


2008.90.15 


4001.1000* 
4001.21.00* 
4001.22.00* 
4001.29.00* 
4001.30.00' 
4005.10.00' 
4005.20.00' 
4005.91.00' 
4005.90.00' 
4006.10.00 


4008.90.10 
4006.90.50 
4007.00.00 
4008.11.10 
4008.11.50 
4008.19.10 
4008.19.50 
4008.2100 
4006.29.00 
4009.10.00 


4009.20.00 
4009.30.00 
4009.40.00 
4009.50.00 
4011.10.00 
4011.20.00 
4011.40.00 
4011.50.00 
4011.91.10' 
4011.91.50 
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4mi.99.10* 

4015.11.00 

4016.95.00 

4011.99.50 

4015.19.10 

4016.99.03 

4013.10.00 

4015.19.,'iO 

4016.99.05 

4013.20.00 

4015.90.00 

4016.99.10 

4013.90.10- 

4016.10.00 

4016.99.15 

4013.90.50 

4016.91.00 

4016.99.20 

4014.10.00 

4016.92.00 

4016.99.25 

4014.9010 

4016.93.00 

4016.99.50 

4014.90.50 

4016.94.00 

4017.00.00 

VII. 

5303.10.00* 

5311.00.40 

5702.39.10 

5303  90.00* 

5311.00.60 

5702.39.20 

5304.1000* 

5607.10.00 

5702.49.10 

5304.90.00* 

5607.21.00* 

5702.49.15 

53O5.11.00* 

5607.29.00 

5702.49^0 

5305.19.00* 

5007.30.10* 

5702.5910 

5305.21.00* 

56<J7.30.20 

5702.59.20 

5305.29.00* 

5608.90.10 

5702.99.10 

5305.91.00* 

5608  90.20 

5702.99.20 

5305.99.00* 

5608.90.30 

5703.90.00 

5307.10.00 

5609.00.10 

5705.00.10* 

5307.20.00 

5609.00.20 

5705.00.20 

5308.10.00* 

5609.00.30 

5905.00.10* 

530B.90.()0 

5609.00.40 

5905.00.90 

5310.10.00* 

5701.90.10 

630510.00* 

.531090.00 

5701.90.20 

6305.90.00 

5311.00  20 

5702.20,10 

5311.00.30 

5702.20.20* 

I  Palm  oil  and  its  fractions  imported  to  be 
used  in  the  manufacture  of  iron  or  steel 
products,  or  of  tin  plate  or  teme  plate  are 
bound  free  of  duty  in  the  GATT. 

*  Palm  kernel  oil  unfit  for  use  as  food  is  not 
bound  free  of  duty  in  the  GATT. 

^  Dried  bananas  are  not  bound  free  of  duty 
in  the  GATT. 

*  Kiwi  fruit  is  not  bound  free  of  duty  in  the 
GATT. 

*  Reinforced  or  backed  decorative  wood 
veneers,  not  surface  covered,  or  surface 
covered  with  a  clear  or  transparent  material 
which  does  not  obscure  the  grain,  texture  or 
markings  of  the  wood  are  not  bound  free  of 
duty  in  the  GATT. 

|FR  Doc.  88-17493  Filed  8-2-88;  8:4.5  am] 

BILUNQ  CODE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carrier  Applications  to 
Consolidate,  Merge,  or  Acquire 
Control 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations  and  securities  issuances) 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  1182.1. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  49  CFR 
1182.3  and  shall  include  the  required 
certincation.  Failure  seasonably  to 
oppose  will  be  construed  as  a  waiver  of 


opposition  and  participation  in  the 
proceeding. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Application(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notification  of 
effectiveness  of  this  decision-notice  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Findings 

The  findings  for  these  applications  are 
set  forth  at  49  CFR  1182.6. 

MC-F-19206,  filed  July  8. 1988. 
Greyhound  Lines,  Inc.  (Greyhound) 
(Suite  2500.  901  Main  Street,  Dallas,  TX 
75202) — Purchase — Scenic  Trails,  Inc., 
d/b/a  Scenic  Trailways  (Scenic)  (2 
Copeland  Avenue,  LaCrosse,  WI  54603). 

Representatives:  Fritz  R.  Kahn  and 
William  C.  Evans,  Suite  1000, 1660  L 
Street,  NW.,  Washington,  DC  20036. 

Greyhound,  a  motor  common  carrier 
of  passengers  pursuant  to  MC-1515  and 
related  subs,  seeks  authority  to 
purchase  the  interstate  and  intrastate, 
regular-route  operating  authorities  of 
Scenic,  a  motor  common  carrier  of 
passengers  in  interstate  and  intrastate 
commerce.  The  operating  authority  to  be 
transferred  is  contained  in  Certificate 
No.  MC-135552  and  Sub-Nos.,  which 
authorize  the  transportation  of 
passengers  and  package  express  over  a 
system  of  regular  routes  in  the  States  of 
CO.  IL,  IN,  lA,  KS,  MD,  MI.  MN.  MO, 
NE,  ND.  OH,  PA,  SD,  TX,  VA,  and  WI 
and  DC.  Scenic  operates  regular-route 
service  generally  between  Minneapolis, 
MN,  and  Pittsburgh,  PA,  via  Chicago,  IL, 
serving  points  in  MN,  WI.  IL.  IN,  OH, 
and  PA.  Approval  is  also  sought  for  the 
transfer  of  Scenic's  intrastate,  regular- 
route  authorities,  granted  by  this 
Commission  pursuant  to  49  U.S.C. 
10922(c)(2).  Scenic  will  retain  its 
operating  authority  to  transport 
passengers  in  charter  and  special 
operations. 

Temporary  authority  under  49  U.S.C. 
11349  was  granted  to  Greyhound  on  July 
20. 1988.  Greyhound  is  an  indirect 
wholly  owned  subsidiary  of  GLI  Holding 
Company,  which  indirectly  controls 
BusLease  Contract  Services,  Inc.  (MC- 
193190).  GLI  Holding  Company  also  has 
exercised  options  to  purchase  Vermont 


Transit  Co.,  Inc.  (MC^5626).  and  Texas. 
New  Mexico.  Oklahoma  Coaches,  Inc. 
(MC-61120),  but  has  not  yet 
consummated  the  transactions.  These 
control  relationships  of  GLI  Holding 
Company  were  approved  by  the 
Commission  in  Docket  MC-F-18260. 

In  Finance  Docket  No.  MC-F-18505, 
the  Commission  approved  the  purchase 
by  GLI  Acquisition  Company,  an 
indirect  wholly  owmed  subsidiary  of  GLI 
Holding  Company,  of  the  operating 
authorities  and  principal  assets  of 
Trailways  Lines,  Inc.  It  also  approved 
the  acquisition  by  GLI  Acquisition 
Company  of  Trailways'  50  per  cent  stock 
interest  in  Continental  Panhandle  Lines, 
Inc.  In  addition.  Greyhound  holds 
temporary  authority  in  No.  MC-F-19167 
to  lease  the  operating  rights  of  S.B.  &  E. 
Transportation  Company,  d/b/a  Pacific 
Trailways. 

Decided:  July  27, 1988. 

By  the  Commission,  the  Motor  Carrier 
Board.  Members  Johnson,  Grossman,  and 
Thomas. 

Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-17425  Filed  8-2-88;  8:45  am) 

BIU.ING  COOC  7035-01-M 


(Docket  No.  AB-3  (Sub-No.  74) 

Missouri  Pacific  Railroad  Co.; 
Abandormont  in  Johnson  County,  AR 

The  Commission  has  issued  a 
Decision  and  Certificate  authorizing 
Missouri  Pacific  Railroad  Company  to 
abandon  its  8.8-mile  rail  line  between 
milepost  435.6  (near  Clarksville  Jet.)  and 
milepost  444.4,  (near  Clarksville)  in 
Johnson  County,  Arkansas.  The  decision 
and  Certificate  will  become  effective  30 
days  after  publication  in  the  Federal 
Register  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued:  and  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Requests  for  public  use  conditions 
must  be  filed  with  the  Commission  and 
the  railroad  within  10  days  after 
publication. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 
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Information  and  procedures  regarding 
Hnancial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27.  Requests  for  public 
use  conditions  must  conform  with  49 
CFR  1152.28(a)(2). 

Decided:  July  27.  ISea 

By  the  Coininissioa  Chairman  Cradison, 
Vice  Chairman  Andre.  Coramissionera 
Sterrett,  Simmons,  and  Lambotey. 
Commjawoner  LAmboley  did  not  participate 
in  the  disposition  of  this  proceeding. 
NoreU  R.  McCee, 
Secretary. 
[FR  Doc  88-17426  Filed  8-2-88:  8:45  am) 

BILLING  CODE  7a3S-01-M 


DEPARTMENT  OF  JUSTICE 

Informatfon  Collection(s)  Under 
Review 

July  29.  igfl& 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (1)  The  title  of  the  form  or 
collection:  (2)  the  agency  form  number, 
if  any  and  Oie  applicable  component  of 
the  Department  sponsoring  the 
collection:  (3)  how  often  the  form  must 
be  filled  out  or  the  information  is 
collected:  (4)  who  will  be  asked  or 
reqiured  to  respond,  as  well  as  a  brief 
abstract:  (5)  an  estimate  of  the  total 
number  of  respondents  and  the  amount 
of  estimated  time  it  takes  each 
respondent  to  respond:  (6)  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection:  and,  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Pub.  L  9fr-511  applies. 

Comments  and/or  questions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Sam  Fairchild.  on 
(202)  395-7340  AND  to  the  Department 
of  justice's  Clearance  Officer.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  AND  the  Department 
of  lusfice's  Clearance  OfTicer  of  your 
intent  as  soon  as  possible. 

The  Department  of  justice's  Clearance 
OfHcer  is  Larry  E.  Miesse  who  can  be 
reached  on  1202)  633-^312 


New  Collection 

(1)  Cuban  Detainees. 

(2)  No  form  number,  Office  of  the 
Associate  Attorney  General. 

(3)  One  time. 

(4)  Individuals  and  households.  This 
form  is  required  to  provide  necessary 
information  for  decisions  under  the 
Department's  Cuban  Detainee  Review 
Program. 

(5)  2.200  respondents  at  .5  hours  each. 

(6)  1,100  estimated  annual  public 
burden  hoiu-s. 

(7)  Not  applicable  under  3504(h). 

Extendon  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Return  A — Monthly  Return  of 
Offenses  Known  to  the  Police. 
Supplement  to  Return  A. 

(2)  Return:  DO-65/65a;  Supplement: 
DO-57/57a.  Federal  Bureau  of 
Investigation. 

(3)  Monthly. 

(4)  State  or  local  governments.  Return 
A  collects  information  regarding  crime 
throughout  the  United  States.  The 
supplement  collects  information 
regarding  property  stolen  and  recovered. 
Data  from  both  are  published  in  the 
comprehensive  annual  "Crime  in  the 
United  States." 

(5)  Return:  2,155  respondents  monthly 
at  .5  hours  each.  Supplement:  2,155 
respondents  monthly  at  .5  hours  each. 

(6)  12,930  estimated  annual  burden 
hours  for  Retiun.  12,930  estimated 
annual  burden  hours  for  Supplement. 

(7)  Not  applicable  under  3504(h). 
Larry  E.  Miessfl. 

Department  Clearance  Officer.  Department  of 

Justice. 

|FR  Doc.  88-17428  Filed  8-2-88:  8:45  amj 

8ILLINQ  CODE  441(MI1-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  Escambia 
County  Utmties  Autttority  et  aL 

In  accordance  with  Departmental 
pohcy,  28  ere  50.7,  notice  is  hereby 
given  that  on  July  25, 1988,  a  proposed 
Consent  Decree  in  United  States  v. 
Escambia  County  Utilities  Authority,  et 
al..  Civil  Action  No.  88-30249/RV,  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of 
Florida.  The  Complaint  sought  penalties 
and  injunctive  relief  against  the 
Escambia  County  Utilities  Authority 
("Authority")  and  the  State  of  Florida 
under  section  309  of  the  Clean  Water 
Act.  33  U.S.C.  1319.  for  the  Authority's 
violations  of  effluent  limitation 
provisions  of  its  National  Pollutant 
Discharge  Elimination  System  (NPDES) 


permit.  The  Authority's  violations 
included  discharging  in  violation  of 
permit  limitations,  and  failure  to 
construct  sufficient  plant  improvements 
to  meet  the  effluent  limitations 
contained  in  the  permit. 

The  proposed  Consent  Decree 
imposes  a  permanent  injunction  against 
future  violations  of  the  Clean  Water  Act. 
and  imposes  a  court-ordered  compliance 
schedule  to  require  the  Authority  to 
construct  the  necessary  facilities  and 
improvements  to  bring  its  discharges 
within  the  terms  and  limitations  of  its 
NPDES  permit.  It  also  imposes  a  civil 
penalty  of  $120,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Washington.  DC  20044.  Comments 
should  refer  to  United  States  v. 
Escambia  County  Utilities  Authority,  Dj 
Ref.  90-5-1-1-3058. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Florida,  100  N.  Palafox  St.,  Room  307. 
Pensacola,  Florida  32501,  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1732(R). 
Ninth  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20044.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $1.90  (10  cents 
per  page  reproduction  cost)  payable  to 
the  "Treasurer  of  the  United  States". 
Roger ).  Marzulla. 

Assistant  A  ttorney  General.  Land  and 
Natural  Resources  Division. 
IFR  Doc.  88-17398  Filed  8-2-88;  8:45  am] 
BILLING  COOC  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act  in  United 
States  V.  Parish  of  St.  John  the  Baptist 
and  the  State  of  Louisiana 

In  accordance  with  Department 
policy,  28  ere  50.7,  notice  is  hereby 
given  that  on  July  19, 1988,  a  proposed 
Consent  Decree  in  United  States  v. 
Parish  of  St.  John  The  Baptist  and  The 
State  of  Louisiana,  Civil  Action  No.  8o- 
3090  F/5  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Louisiana. 
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The  complaint  in  this  enforcement 
action  was  filed  on  July  19. 1988.  against 
the  Parish  of  St  John  The  Baptist  ("the 
Parish")  under  sections  309  (b)  and  (d) 
of  the  Clean  Water  Act  ("the  Act").  33 
U.S.C.  1319  (b)  and  (d).  seeking  civil 
penalties  and  other  relief  for  the 
discharge  of  pollutants  into  the 
navigable  waters  of  the  United  States  in 
violation  of  National  Pollution  Discharge 
Elimination  System  ("NPDES")  permits 
issued  to  the  Parish.  The  proposed 
Consent  Decree  ("Decree")  requires  the 
Parish  to  undertake  a  comprehensive 
program,  in  accordance  with  a 
compliance  schedule,  to  attain  and 
thereafter  maintain  compliance  with  the 
NPDES  permits'  discharge  limits.  It 
further  provides  for  stipulated  penalties 
for  failure  to  comply  with  the  Decree 
and  for  payment  of  a  $55,000  civil 
penalty  for  past  violations  of  the  Act 

The  Department  of  Justice  will 
receive,  a  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Parish  of  St.  John  The 
Baptist  and  The  State  of  Louisiana,  D.J. 
No.  90-5-1-1-3009. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Hale  Boggs  Federal 
Building,  500  Camp  Street,  New  Orleans. 
Louisiana  and  at  the  United  States 
Environmental  Protection  Agency, 
Region  VI,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Copies  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Room  1521,  U.S.  Department  of  Justice, 
9th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20530.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  $1.50  payable  to  the 
Treasurer  of  the  United  States. 
Roger  J.  MarzuIU. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  88-17399  Filed  8-2-88:  8:45  am) 

BILLING  COOC  4410-01-M 


Lodging  a  Consent  Decree  Pursuant  to 
ttie  Safe  Drinking  Water  Act;  Whiskey 
Run  Water  Association 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  July  19. 1988  a  proposed 
Consent  Decree  in  United  States  v. 
Whiskey  Run  Water  Association,  Civil 
Action  No.  83-1175,  was  lodged  with  the 


United  States  Di:.trict  Court  for  the 
Middle  District  of  Pennsylvania. 

The  Consent  Decree  filed  by  the 
United  States  settles  a  contempt  motion 
filed  with  the  District  Court  on  March  6, 
1987.  The  motion  for  contempt  alleged 
that  Whiskey  Run  had  not  complied 
with  the  Court's  Order  of  March  12, 
1984,  which  required  Whiskey  Run  to 
remedy  violations  of  the  Safe  Drinking 
Water  Act,  42  U.S.C.  300f.  The  Consent 
Decree  requires  Whiskey  Run  to  install 
a  raw  water  disinfection  system,  and 
assesses  a  civil  penalty  of  $250.00. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  days  from  the  date 
of  this  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Divison.  Department 
of  Justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Whiskey 
Run  Water  Association.  DOJ#  Ref.  90- 
5-1-1-1640A  The  proposed  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney.  Middle 
District  of  Pennsylvania.  Suite  309. 
Federal  Building.  Washington  &  Linden 
Streets,  Scranton.  Pennsylvania,  18501. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1517,  Ninth  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Department  of  justice.  The  Consent 
Decree  is  12  pages  long  and  copying 
costs  are  $.10  per  page,  so  when 
requesting  a  copy  of  the  decree,  please 
enclose  a  check  or  money  order  for  $1.20 
made  out  to:  "The  United  States 
Treasurer." 
Roger ).  Kfarzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
|FR  Doc.  88-17397  Filed  8-2-88:  8:45  am] 
BILUNQ  CODE  4410-10-M 


Drug  Enforcement  Administration 

(Docket  No.  87-841 

Harry  Aylor,  D.DS.,  Winston-Salem, 
NC;  Hearing 

Notice  is  hereby  given  that  on 
December  8, 1987,  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Harry  Aylor,  D.D.S.,  an  Order 
to  Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 


deny  your  application  for  a  DEA 
Certificate  of  Registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday. 
August  9. 1988,  commencing  at  10:00 
a.m..  at  the  United  States  Tax  Court, 
United  States  Post  Office  and 
Courthouse.  Room  207. 101  West  Fifth 
Street,  Winston-Salem.  North  Carolina. 

Dated:  July  27, 1988. 
John  C.  Lawn, 

Administrator.  Drug  Enforcement 
Administration. 
[FR  Doa  88-17416  Filed  8-2-88:  a-45  am) 

BIUJNG  CODE  4410-0»-«l 


[Docket  No.  87-72) 

J  L  B,  Inc^  d/b/a  Boyd  Drugs;  Hearing 

Notice  is  hereby  given  that  on 
October  5, 1987,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  J  L  B,  Inc.,  d/b/a  Boyd  Drugs. 
an  Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  AJ3023467  and  deny  any 
pending  applications. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
nobce  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday. 
August  30. 1988.  commencing  at  lOKX) 
a.m..  at  the  Jefferson  Circuit  Court  New 
Hall  of  JusHce  Building,  600  West 
Jefferson  Street,  3rd  Floor.  Louisville, 
Kentucky. 

Dated:  July  27. 1988. 
)ohn  C.  Latvn, 

Administrator.  Drug  Enforcement 
Administration. 

(FR  Doc  88-17417  Filed  8-2-88:  8:45  am) 
BILLING  CODE  441(MI»-M 


(Docket  No.  88-2] 

Rot>ert  G.  Crummie,  IU>„  FayetteviHe, 
NC;  Hearing 

Notice  is  hereby  given  that  on 
December  9. 1987.  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Robert  G.  Crummie.  M.D..  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  AC2497825  and  deny 
any  pending  applications. 
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Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Wednesday, 
August  10, 1988,  commencing  at  10:00 
a.m.,  at  the  United  States  Tax  Court, 
United  States  Post  Office  and 
Courthouse,  Room  207, 101  West  Fifth 
Street,  Winston-Salem,  North  Carolina. 

Dated:  July  27. 1988. 

John  C  Lawn. 

Administrator.  Drug  Enfor-ement 
A  dministration. 

|FR  Doc.  88-17418  Filed  8-2-88;  8:45  ami 

BILUNGCOOC  4410-0>-M 


[Docket  No.  88-8] 

L  J  B,  Inc^  d/b/a  JefTs  Prescription 
Shop;  Hearing 

Notice  is  hereby  given  that  on 
December  22, 1987,  the  Drug 
Enforcement  Administration, 
Department  of  Justice,  issued  to  L  ]  B, 
Inc.,  d/b/a  Jeff's  Prescription  Shop,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration.  Aj302g851  and  deny  any 
pending  applications. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
August  30, 1988,  commencing  at  10:00 
a.m.,  at  the  Jefferson  Circuit  Court,  New 
Hall  of  Justice  Building,  600  West 
Jefferson  Street,  3rd  Floor,  Louisville. 
Kentucky. 

Dated:  July  Z7. 1988. 

John  C.  Lawn, 

Administrator.  Drug  Enforcement 
A  dministration. 

[FR  Doc.  88-17419  Filed  8-2-88;  8:45  am) 
MLUNQCOOE  4410-0»-« 


(Docket  Na  88-13] 

Raynwnd  Lyman,  D.M.O^  Revocation 
of  Registration 

On  January  25, 1988,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (Order)  to  Raymond 
Lyman,  D.M.D..  28  N.  Main  St.,  Blending, 
Utah  (Respondent).  The  Order  proposed 
to  revoke  Respondent's  DEA  Certificate 
of  Registration.  AL2383862.  on  grounds 


that  Respondent  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  state  of  Utah.  On 
January  29, 1988,  the  Order  was  served 
on  Respondent  who  then  requested  a 
hearing  to  determine  all  issues  raised  by 
the  Order.  Before  a  hearing  date  was 
set,  the  Government  moved  for  summary 
disposition  of  the  case  alleging  that  the 
Division  of  Occupational  and 
Professional  Licensing  of  the  State  of 
Utah  (DOPL)  had  revoked  Respondent's 
state  license  to  practice  dentistry  on 
May  20, 1987,  and,  therefore. 
Respondent  was  not  duly  authorized  to 
possess,  prescribe,  dispense  or 
otherwise  handle  controlled  substances 
in  the  State  of  Utah.  The  motion  was 
supported  by  an  Order  from  the  Director 
of  the  DOPL  revoking  Respondent's 
state  license  to  practice  dentistry. 

On  April  4, 1988,  Respondent  filed  a 
response  to  the  Motion  for  Summary 
Disposition,  asserting  that  his  license 
was  revoked  for  one  year  on  April  27, 
1987,  that  his  attorney  had  filed  a 
motion  with  "the  board,"  apparently 
seeking  Respondent  reinstatement,  and 
that  within  four  to  six  weeks 
Respondent  would  be  authorized  to 
handle  controlled  substances  in  Utah.  In 
response,  the  Government  filed  a  letter 
from  the  Director  of  the  DOPL  stating 
that  the  Respondent  had  not  contacted 
their  office  and.  even  if  he  had  done  so, 
it  would  be  unlikely  that  he  would 
become  licensed  in  the  near  future. 
Respondent  provided  no  documentation 
to  the  contrary.  On  May  9, 1988,  the 
Administrative  Law  Judge  granted  the 
Government's  Motion  for  Summary 
Disposition  and  recommended  that 
Respondent's  registration  be  revoked. 
Proceedings  were  then  terminated  and 
the  record  was  certified  and  forwarded 
to  the  Administrator. 

The  Administrator  has  consistently 
held  that  a  practitioner  may  not  be 
registered  if  he  is  not  authorized  to 
handle  controlled  substances  by  the 
state  in  which  he  practices.  21  U.S.C. 
SS  823(f)  and  824(a)(3).  Emerson  Emory, 
M.D.,  Docket  No.  85-46,  51  FR  9543 
(1986);  Avner  Kauffman,  M.D.,  Docket 
No.  85-8,  50  FR  34208  (1985). 

In  the  instant  case,  the  action  by  the 
Division  of  Licensing  is  conclusive,  and 
it  is  clear  that  Respondent's  license  to 
practice  dentistry  has  been  revoked.  In 
such  a  case,  a  Motion  for  Summary 
disposition  is  properly  entertained  and 
must  be  granted.  It  is  settled  that  when 
no  fact  question  is  involved,  an 
adversarial  hearing  is  not  required.  U.S. 
V.  Consolidated  Mines  and  Smelting  Co., 
Ltd.,  455  F.2d  432,  453  (9th  Cir.  1971);  see 
NLRB  V.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironworkers,  AFL-CIO,  Local  433,  549 


F.2d  634  (9th  Cir.  1977);  Alfred  Tennyson 
Smurthwaite,  M.D..  Docket  No.  77-29,  43 
FR  11873  (1978);  Philip  E.  Kirk,  M.D., 
Docket  No.  82-36,  48  FR  32887  (1983), 
Affd  sub  nom  Kirk  v.  Mullen,  749  F.2d 
297  (6th  Cir.  1984). 

Accordingly,  the  Administrator  finds 
the  Respondent  is  not  licensed  in  the 
State  of  Utah  and  concurs  with  the 
recommendation  of  the  Administrative 
Law  Judge  that  Respondent's 
registration  should  be  revoked  and  any 
pending  applications  should  be  denied. 
Therefore,  pursuant  to  21  U.S.C. 
824(a)(3)  and  28  CFR  O.lOO(b).  the 
Administrator  hereby  orders  that 
Certificate  of  Registration  AL2383862. 
previously  granted  to  Raymond  Lyman, 
D.M.D.,  is  revoked.  The  Administrator 
further  orders  that  any  pending 
applications  for  renewal  of  such 
registration,  be,  and  they  hereby  are, 
denied. 

This  Order  is  effective  August  3. 1988. 
John  C  Lawn, 

Administrator. 

Dated:  fuiy  25. 1988. 
|FR  Doc.  88-17414  Filed  8-2-88:  8:45  am) 

anXINQCOOE  44t<H>t-M 


(Docket  (to.  88-26] 

Samuel  S.  Lyness,  US}.;  Revocation  of 
Registration 

On  January  13, 1988,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Samuel  S.  Lyness, 
M.D.  (Respondent),  of  958  County  Line 
Road,  Bryn  Mawr.  Pennsylvania, 
proposing  to  revoke  DEA  Certificate  of 
Registration  AL8832633  and  to  deny  any 
pending  applications  for  renewal  on  the 
ground  that  he  was  no  longer  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  was  registered. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issue  raised 
in  the  Order  to  Show  Cause.  The  matter 
was  placed  on  the  docket  of 
Administrative  Law  Judge  Francis  L 
Young.  On  March  21, 1988,  Government 
counsel  filed  a  motion  for  summary 
disposition  of  this  matter  based  upon 
Respondent's  lack  of  state  authorization 
to  handle  controlled  substances  as  a 
result  of  the  recent  suspension  of  his 
Pennsylvania  State  medical  license. 
Government  counsel  subsequently 
amended  the  motion  to  include  the 
recovation  of  Re^Kmdent's 
Pennsylvania  State  medical  license. 
Judge  Young  afforded  Respondent's 
counsel  two  opportunities  to  respond  to 
the  Government's  motion.  No  such 
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opposition  or  other  response  to  the 
Government's  motion  for  summary 
disposition  was  filed. 

The  Administrative  Law  Judge  issued 
his  opinion  and  recommended  decision 
on  May  20, 1988,  recommending  the 
revocation  of  Respondent's  current  DEA 
Certificate  of  Registration  and  the  denial 
of  any  pending  applications  for  renewal 
based  on  Respondent's  lack  of  state 
authorization  to  handle  controlled 
substances.  No  exceptions  were  filed  in 
response  to  the  Administrative  Law 
Judge's  opinion  and  recommended 
decision. 

After  a  careful  review  of  the  entire 
record,  the  Administrator  adopts  the 
Administrative  Law  Judge's 
recommenda  tion. 

The  Administrator  finds  that  effective 
July  29, 1987.  the  Pennsylvania  State 
Board  of  Medicine  suspended 
Respondent's  license  to  practice 
medicine  in  that  state.  The  suspension 
was  to  remain  in  effect  until  July  28, 
1992.  On  March  22. 1988,  the 
Pennsylvania  State  Board  of  Medicine 
issued  a  final  Adjudication  and  Order 
revoking  Respondent's  license  to 
practice  medicine  in  that  state,  effective 
April  22, 1988.  Consequently, 
Respondent  is  no  longer  authorized  to 
handle  controlled  substances  in  that 
state. 

The  Drug  Enforcement  Administration 
does  not  have  the  authority  to  maintain 
the  registration  of  a  practitioner  who  is 
not  duly  authorized  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  his  business.  21  U.S.C.  823(f) 
and  824(a)(3).  The  Administrator  has 
consistently  so  held.  See  Fazal  Ahmad. 
M.D..  Docket  No.  85-46.  51  FR  9543 
(1986):  Avner  Kauffman,  M.D..  Docket 
No.  85-8,  50  FR  34208  (1985);  and 
Agostino  Carlucci,  M.D.,  Docket  No.  82- 
20.  49  FR  33184  (1984). 

In  the  instant  case,  it  is  clear  that 
Respondent  is  not  currently  authorized 
ot  handle  controlled  substances  in  the 
State  of  Pennsylvania.  Without  the 
appropriate  state  authority  to  handle 
controlled  substances,  Respondent 
cannot  hold  a  Federal  controlled 
substance  registration. 

Since  there  is  no  dispute  about 
Respondent's  lack  of  state  authority  to 
handle  controlled  substances,  the 
Administrative  Law  Judge  properly 
granted  the  Government's  motion  for 
summary  disposition.  When  no  question 
of  fact  remains  or  when  the  facts  are 
agreed,  a  plenary  adversarial 
administrative  proceeding  is  not 
required,  even  though  the  statute  allows 
for  a  hearing.  In  such  situations,  the 
rationale  is  that  Congress  did  not  intend 
for  the  Agency  to  perform  the 
meaningless  task  of  conducting  a 


hearing  when  no  issues  remain  in 
dispute.  See  United  States  v. 
Consolidated  Mines  and  Smelting  Co., 
Ltd..  445  F.2d  432,  453  (9th  Cir.  1971); 
N.L.R.B.  v.  International  Asociation  of 
Bridge,  Structural  and  Ornamental 
Ironworkers,  AFL-CIO.  549  F.2d  634  (9th 
Cir.  1977);  Alfred  Tennyson 
Smurthwaite.  M.D.,  Docket  No.  77-29.  43 
FR  11873  (1977):  Philip  E.  Kirk.  M.D.. 
Docket  No.  82-36,  48  FR  32887  (1983), 
aff  d  sub.  nom.  Kirk  v.  Mullen,  749  F.2d 
297  (6gh  Cir.  1984). 

Therefore,  based  on  Respondent's 
lack  of  state  authority  to  handle 
controlled  substances,  the  Administrator 
concludes  that  Respondent's  DEA 
Certificate  of  Registration  must  be 
revoked.  Pursuant  to  the  authority 
vested  in  him  by  21  U.S.C.  823  and  824 
and  28  CFR  0.100(b).  the  Administrator 
of  the  Drug  Enforcement  Administration 
orders  that  DEA  Certificate  of 
Registration  AL8832633,  previously 
issued  to  Samuel  S.  Lyness,  M.D.,  be, 
and  it  hereby  is,  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of  said 
registration  be,  and  they  hereby  are, 
denied. 

This  order  is  effective  August  3, 1988. 
John  C.  Lawn, 
Administrator 

Dated:  July  26. 1988. 
[FR  Doc.  88-17415  Filed  8-2-88;  8:45  am] 

BILLING  CODE  4410-09-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  50-361  and  50-362] 

Soutttem  California  Edison  Co.  et  al.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-10 
and  NPF-15,  issued  to  Southern 
California  Edison  Company,  San  Diego 
Gas  and  Electric  Company,  The  City  of 
Riverside,  California  and  The  City  of 
Anaheim,  California  (the  licensees),  for 
operation  of  the  San  Onofre  Nuclear 
Generating  Station.  Units  2  and  3, 
located  in  San  Diego  County.  California. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
incorporate  proposed  changes,  identified 
as  PCN-231,  233  and  234.  as  described 
below: 

Proposed  Change  PCN-231  is  a 
request  to  revise  Technical  Specification 


3/4.1.3.6,  "Regulating  CEA  Insertion 
Limits."  The  proposed  change  would 
revise  Figure  3.1-2.  relaxing  the  CEA 
insertion  limits  as  low  power  levels  to 
increase  operating  fiexibility  and  to 
reduce  the  volume  of  radioactive  waste 
water. 

Proposed  Change  PCN-233  is  a 
request  to  revise  Technical  Specification 
3/4.10.2.  "Group  Height,  Insertion  and 
Power  Distribution  Limits,"  and  Tables 
2.2-1  and  3.3-1.  The  proposed  change 
would  modify  the  existing  Technical 
Specification  to  allow  use  of  the  correct 
Special  Test  Exception  during  the 
measurement  of  various  CEA  reactivity 
worths  at  low  power  levels.  Tables  2.2-1 
and  3.3-1  would  incorporate  this  Special 
Test  Exception  in  Footnotes  (5)  and  (C). 
respectively.  Additionally,  the  proposed 
change  would  specify,  in  Table  3.3-1.  an 
exemption  from  the  requirements  of 
Specification  3.0.4  if  the  CEACs  are 
inoperable.  PCN-233  would  also  correct 
a  reference  error  in  Surveillance 
Requirement  4.10.2.2. 

Proposed  Change  PCN-234  is  a 
request  to  revise  Technical  Specification 
3/4.5.1,  "Safety  Injection  Tanks."  The 
proposed  change  would  increase  the 
upper  limit  on  SIT  cover  gas  pressure 
from  625  to  640  psig  and  change  the 
designated  units  from  psig  to  psia. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  would  provide 
operational  flexibility,  clarify  and 
correct  the  Technical  Specifications,  and 
reduce  the  volume  of  radioactive  waste 
water. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications  and  has 
concluded  that  the  proposed  changes 
provide  reasonable  assurance  that  the 
facility  can  be  operated  safely.  The 
proposed  changes  do  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Changing  the 
insertion  limits  will  decrease  the  volume 
of  radioactive  waste  water  and  changing 
the  SIT  cover  gas  pressure  will  result  in 
core  reflood  after  a  large  break  LOCA 
commencing  sooner.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  adverse  radiological 
environmental  impact 

With  regard  to  potential 
nonradiological  imptacts.  the  proposed 
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change  to  the  Technical  Specifications 
involves  systems  located  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

The  Notice  of  Consideration  of 
Issuance  of  Amendments  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Fednal  Segbter  on  March  31, 1988  (53 
FR 1D4S2}.  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  these  notices. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  is  no  signiHcant  adverse 
environmental  effect  that  would  result 
from  the  proposed  action,  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  Denial 
of  the  request  would  not  reduce 
environmental  impacts  of  plant 
operation  and  in  fact  would  prevent  a 
reduction  in  the  volume  of  radioactive 
waste  water  generated  at  the  facility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
Related  to  the  Operation  of  the  San 
Onofre  Nuclear  Generating  Station. 
Units  2  and  3,  dated  April  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

TTie  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  this  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  December  14, 1987 
and  the  supplementary  information 
provided  by  letters  dated  April  14  and 
May  6, 1988,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street 
NW.,  Washington,  DC.  and  at  die 
General  Library,  University  of  California 
at  Irvine,  Irviiie,  California  92713. 


Dated  at  Rockville.  Maryland,  this  29the 
day  of  July.  1988. 

For  tlie  Nuclear  Regulatory  Commission. 

Director,  Pro/ect  Directorate  V.  Divisioa  of 
Reactor  Projects— UL IV.  V  and  Special 
Projects,  Office  of  Nuclear  Reeactor 
Regulation. 

(FR  Doc  88-17462  Rled  8-^-88;  8:45  am] 
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Georgia  Power  Co^  OgMhorpe  Power 
Corp.,  Municipal  Electrte  Authortty  of 
Georgia  and  CHy  of  OaMon,  OA; 
Coniliaration  of  itauawca  of 
Amendmenta  to  Fadity  Operating 
Uceneee  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-57 
and  NPF-5,  issued  to  Georgia  Power 
Company,  Oglethorpe  Power 
Corporation,  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia  (the  licensee),  for 
operation  of  the  Edwin  1.  Hatch  Nuclear 
Plant,  Units  1  and  2  located  in  Appling 
County,  Georgia. 

The  Technical  Specificatioas  (TS)  for 
Units  1  and  2  require  that  the  main 
steam  isolation  valves  stroke  closed  in 
not  less  than  3  seconds  and  not  more 
than  5  seconds.  The  licensee  proposes  to 
modify  this  stroke  time  interval  to 
require  valve  closure  in  not  less  dian  2 
seconds  and  not  more  than  8  seconds. 
Other  changes  to  the  TS  also  would  be 
made  to  make  the  Unit  2  TS  consistent 
with  the  Standard  Technical 
Specifications  (NUREG-0123,  Revision 
3)  and  to  improve  consistency  between 
the  Unit  1  and  the  Unit  2  TS. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  September  2, 1988,  the  licensee 
may  file  ■  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facihty  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceediag  must  file  ■  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 


Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  mod/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  speciHcally  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
followl-ng  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceedmg;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  sudi  an  amended 
petition  most  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
schedided  in  the  proceeding,  a  petitioner 
shall  nie  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opiTortunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
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Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
loll-free  telephone  call  to  Western 
Union  at  l-(800)  325-6000  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  David 
B.  Matthews,  Director,  Project 
Directorate  II-3:  (petitioner's  name  and 
telephone  numben  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  Bruce  W.  Churchill. 
Esquire,  Shaw.  Pittman.  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  office  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  considerations  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  13. 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Ptiblic  Document  Room, 
1717  H  Street  NW.,  Washington,  DC 
20555.  and  at  the  Appling  County  Public 
Library.  301  City  Hall  Drive,  Baxley. 
Georgia  31513. 

Dated  at  Rockville.  Maryland,  this  27lh  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission 
Lawrence  P.  Crocker. 
Protect  Manager.  Pro/eel  Directorate  H-3. 
Division  of  Reader  Projects  I/ll. 
|FR  Doc.  8&-17461  Filed  8-2-88:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-25950;  File  No.  SR-Amex- 
87-20) 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

I.  Introduction 

On  July  16, 1987,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange"), 
purusant  to  section  19(b)  under  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder. ^^ 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  to  increase  the 
number  of  Institutional  Index  ("Xll") 
option  contracts  eligible  for  execution 
through  Amex's  AUTO-EX  system  from 
10  to  100. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  24793  (August 
12, 1987).  52  FR  31105.  No  comments 
were  received  on  the  proposed  rule 
change. 

II.  Description  of  Proposal 

The  Exchange's  AUTO-EX  system 
authomatically  executes  small  public 
customer  orders  in  a  select  group  of 
option  classes.'  Public  customer  orders 
executed  through  AUTO-EX  receive  a 
guaranteed  execution  at  the  market 
quote,  with  either  the  specialist  in  the 
option  or  a  registered  options  trader 
taking  the  other  side  of  the  trade. 
AUTO-EX  reports  such  executions  back 
to  the  entering  member  firm  as  well  as 
to  the  last  sale  tape,  thus  "locking-in" 
both  sides  to  the  trade  and  minimizing 
operational  burdens  for  the  parties  to 
the  trade  and  for  the  Exchange.  AUTO- 
EX  currently  is  operational  in  the 
Amex's  Major  Market  ("XMI")  index 
option,  40  equity  options,  and  several 
competitively  traded  equity  options  for 
orders  of  10  contracts  or  less. 

Because  of  the  relatively  large  number 
of  contracts  proposed  to  be  eligible  for 
automatic  execution  in  XII.  the 
Exchange's  proposal  would  limit  contra 
side  participation  to  the  XII  specialist, 
rather  than  allowing  Amex  market 
makers  to  participate  in  these  trades  on 
a  rotational  basis  with  the  specialist.  In 
order  not  to  disadvantage  brokers  and 
traders  in  the  crowd,  however,  the 
proposal  provides  that  the  specialist 
must  fill  any  order,  whether  in  the 
crowd  or  on  the  limit  order  book,  that 


•  15  U.S.C.  78s(b)(l)  11982). 

»  17  CFR  240.19b-4  (1987|. 

'  AUTO-EXs  use  was  initially  approved  by  liie 
Commission  in  Securities  Exchange  Act  Release  No 
^2610  (Novemijer  a.  n»6C).  50  FR  47480 


was  bidding  or  offering  at  the  executed 
price  of  an  AUTO-EX  trade.  For 
example,  if  the  specialist  is  notified  of  a 
75  contract  AUTO-EX  execution  against 
a  quoted  bid  of  3,  he  must  execute  any 
bids  of  3  in  the  crowd  or  on  the  book 
that  are  entitled  to  executions  under 
Amex  rules  of  priority  and  precedence.* 
To  ensure  compliance  with  this  aspect 
of  the  proposal,  the  overhead  display 
screens  in  the  XII  trading  area  will  be 
modified  to  indicate  when  the  last  sale 
is  an  AUTO-EX  execution. 

III.  Discussion 

The  Amex's  proposal  to  increase  to 
100  the  number  of  contracts  eligible  for 
execution  through  AUTO-EX  IN  XII  is 
intended  to  attract  increased 
institutional  use  to  the  product  and  to 
allow  the  Exchange  to  remain 
competitive  with  other  markets  trading 
similar  products.  In  the  past  year,  the 
Exchange  has  undertaken  other 
measures  designed  to  foster  market 
depth  and  liquidity  in  XII.  These 
measures  include  the  adoption  of  a 
Limited  Trading  Permits  Plan  whereby 
the  Exchange  added  36  market  makers 
to  its  non-equity  option  trading  areas 
through  the  issuance  of  Limited  Trading 
Permits  ("LTPs").*  In  addition,  the 
Exchange  developed  a  real  time  option 
pricing  capability  that  directly  interfaces 
with  the  Amex  Market  Data  System  and 
automatically  generates  quotation 
updates  in  XII. 

The  Commission  believes  that  the 
proposed  rule  change  and  the 
developments  cited  above  are  a  positive 
step  toward  increasing  the  Exchange's 
floor  trading  capability  in  non-equity 
options  products.  The  Commission 
continuously  has  supported  the 
implementation  and  expansion  of 
exchange  automatic  executions  systems 
such  as  AUTO-EX  because  of  these 
systems'  unique  ability  to  provide 
customers  orders  with  quaranteed 
executions  at  the  market  quote.  These 
systems  also  provide  many  operational 
benefits  to  member  firms,  including 
nearly  instantaneous  price  reports. 

While  the  benefits  of  the  proposed 
rule  change  are  significant,  nonetheless 
the  Commission  has  been  concerned 
with  the  proposal's  provision  that  only 
the  XII  specialist  participate  in  AUTO- 
EX  trades.  The  Commission's  concern 
arose  from  an  Exchange  requirement, 
adopted  in  conjunction  with  the 
issuance  of  LTPs,  that  one-third  of  an 


'  See.  e.g..  Amex  Rule  95a 
"  See  Securities  Exchange  Act  Release  No.  24303 
(Apnie.  19871.  52  FR  11789 
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LTP  holder's  total  trading  activity  "  be  in 
XII.  The  Commission  was  concerned 
that,  if  LTP  holders  could  not  participate 
in  AUTO-EX  trades,  they  might  engage 
in  riskless  or  pre-arranged  proprietary 
trades  in  order  to  meet  the  Plan's  one- 
third  trading  requirement.  In  practice, 
however,  this  concern  will  be  addressed 
by  the  obligation  imposed  by  the 
proposed  rule  on  the  XII  specialist  to 
trade  with  any  ordera  on  the  floor  at  the 
same  price  as  an  AUTO-EX  execution. 
In  this  regard,  the  Exchange  has 
committed  itself  to  monitor  the  trading 
activity  of  LTP  holders  to  ensure  that 
their  participation  in  public  customer 
order  flow  does  not  decline  si^ificantly 
from  cuirent  levels  ^  as  a  result  of  the 
implementation  of  the  proposed  rule 
change."  The  Amex  has  in  place 
procedures  to  monitor  options  trading 
generally  and  ensure  that  LTP  holders' 
trading  in  XII  is  done  for  the  purpose  of 
contributing  to  the  maintenance  of  a  fair 
and  orderly  market,  and  not  solely  to 
fulfill  the  one-third  requirement.* 

IV.  Conchision 

For  the  above  stated  reasons,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  section 
6  '*>  and  the  rules  and  regulations 
thereunder. 

It  is  Therefore  Ordered,  pursuant  to  section 
19(b)(2)  of  the  Act,"  that  the  proposed  rule 
change  is  approved. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  purasuant  to  delegated 
aadiority.'* 
lonallMa  G.  Katx. 
Secretary. 
Dated:  ]uiy  28, 1968. 

IFR  Doc  88-17457  Filed  8-2-88;  8:45  am] 

BIUJNO  COOC  M10-01-H 


*  Total  trading  activity  la  calculated  on  a 
quarleriy  l>atia  based  on  tlie  number  of  contracia 
traded. 

'  See.  e.g..  statittlcs  contained  in  letter  to  David 
UndariiilL  Diviaion  of  Market  Regulation.  SEC.  from 
Claire  P.  McCra^  Staff  Attoraey.  Amex.  dated  Juiy 
18, 1988,  indicating  that  approximately  44%  of  the 
trading  activity  of  LTP  holders  in  XIl  between 
October  1. 19S7  aMl  May  31. 1988  waa  oonductad 
witk  pafalic  oaatooiera. 

*  Tai«f>ban«  ooavaraation  between  Howard 
Balur.  Vice  Preaident.  Amex.  and  Holly  K  Smith. 
Special  CocmseL  Division  of  Market  Regulation. 
SBC.liily2B.tgH. 

*  Sem  lettar  to  Howaid  Kramer.  Aaaiatani 
Director.  Diviaiea  of  Mariwt  RcguiatiaB.  S£C  from 
lames  OuOy.  L«gal  and  Ragulatoiy  Policy  Diviaion. 
Amex.  dated  December  23. 1980  (flled  in  connection 
with  SR-Amex-8e-24). 

"'15U.S.C78f(1982) 

"  15  U.S.C  78a(bM2)  (1962) 

'•  17  CFR  20a3O-3(al(12)  (19871 


[Release  Na  34-25946;  FHe  Na  SR-OTC- 
88-13] 

Self-Ragulatory  Organizations; 
Depository  Trust  Co.;  Notice  of  FUng 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  78(b)(1),  notice  is 
hereby  given  that  on  July  12, 1968,  the 
Depository  Trust  Company  ("DTC") 
filed  the  proposed  rule  change  described 
below.  The  proposal  revises  DTCs 
operational  arrangements  to  incorporate 
issues  eligible  for  DTCs  Same-Day 
Funds  Settiranent  ("SDDFS")  Service 
and  to  clarify  the  prerequisites  for  such 
issues  to  beanne  eligibte  iat  that 
service.  The  Commissi  cm  is  publishing 
this  notice  to  solicit  comments  on  the 
rule  change. 

DTCs  proposed  rule  change  is  a 
memorandum,  included  in  the  file  as 
Exhibit  A.  that  sets  out  DTCs 
operational  arrangements  necessary  for 
an  issue  to  become  eligible  for  DTC 
services.  The  memorandum  has  been 
updated  to  include  issues  eligible  for 
DTCs  SDFS  Service,  which  began 
operation  subsequent  to  the  pulication 
of  the  memorandum  in  Jime  1987.  The 
arrangements  in  the  memorandum 
otherwise  remain  virtually  unchanged. 
The  memorandum's  purpose  is  to  inform 
participants,  tmderwriters,  agents, 
trustees,  bond  cotmsel.  and  others  of 
what  is  necessary  to  make  new  issues 
eligible  for  DTC  services.  DTC  expects 
the  operational  arrangements  to  be 
considered  when  participants  and 
others  structure,  distribute,  and 
administer  new  issues.) 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17 A  of  the  Act 
in  that  it  promotes  maximization  of  the 
number  of  securities  issues  that  can  be 
made  depository-eligible  while 
maintaining  orderly  processing  and 
permitting  timely  dividend,  interest,  and 
principal  payments. 

The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act.  The  Commission  may  summarily 
abrogate  the  rule  change  at  any  time 
within  60  days  of  its  filing  if  it  appears 
to  the  Commission  that  abrogation  is 
necessary  or  appropriate  in  die  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

You  may  submit  written  comment 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  of  your  comment  with  the 
Secretary  of  the  Commission.  Securities 
and  Exchange  Commission.  450  Fifth 


Street  NW..  Washington,  DC  20549. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
U.S.C.  552.  are  available  at  die 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW,  Washington.  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-88-13. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  July  27.  ISSa 
lonatlun  G.  KaU, 
Secretary. 

[FR  Doc  88-17458  Filed  8-2-88:  8:45  amj 
BRiJNO  COK  SOIO-fl-M 
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Merrin  Lynch  California  Municipal 
Bond  Trust  et  al.;  Application  for 
Exemption 

|uly  28. 1906. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("the  1940  Act"). 

Applicants:  Merrill  Lynch  California 
Municipal  Bond  Trust.  Merrill  Lynch 
Mnlti-State  Municipal  Series  Tnut 
Merrill  Lynch  Retirement  Benefit 
Investment  Program,  Inc.  Merrill  Lynch 
Retirement/Income  Fund,  inc.  Merrill 
Lynch  Basic  Value  Fund.  Inc.  Merrill 
Lynch  Capital  Fund.  Inc..  Merrill  Lynch 
Corporate  Bond  Fimd,  Ina.  Merrill 
Lynch  EuroFimd.  Merrill  Lynch  Fund  for 
Tomorrow.  Inc..  Merrill  Lynch  Global 
Convertible  Pimd,  Ina,  Merrill  Lynch 
Government  Fimd  Inc.,  Merrill  Lynch 
Institutional  Fund,  Inc.,  Merrill  Lynch 
International  Holdings,  Inc.  Merrill 
Lynch  Municipal  Bond  Funtl.  Inc.. 
Merrill  Lynch  Municipal  Series  Trust, 
Merrill  Lynch  Natural  Resources  Trust, 
Merrill  Lynch  Pacific  Fund,  Inc.,  Merrill 
Lynch  Ftioenix  Fund,  Inc.,  Merrill  Lynch 
Ready  Assets  Trust.  Merrill  Lynch 
Retirement  Equity  Fund,  Merrill  Lynch 
Retirement  Global  Bond  Fund.  Merrill 
Lynch  Retirement  Series  Trust,  Merrill 
Lynch  Special  Value  Fund,  Inc..  Merrill 
Lynch  Strategic  Dividend  Fund.  Merrill 
Lynch  U.S.A.  Government  Reserves, 
Sci/Tech  Holdings,  Inc.,  and  each  open- 
end  management  investment  company 
to  be  established,  advised  or  managed 
in  the  future  by  Merrill  Lynch  Asset 
Management.  Inc.  or  Fund  Asset 
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Nfanagement.  Inc.  or  dwtribtrted  by 
Merrill  Lynch  P»ids  Distributor,  Inc.  (al! 
of  the  ab<n«  being  referred  to 
coHectivety,  in  whole  or  in  part,  as  the 
context  requires,  as  the  "Funds"), 
Merrill  Lynch  Asset  Management,  Inc. 
("NOAM")  and  Fund  Asset 
Management,  Inc.  ("FAMI'T  (together, 
the  "Advisers"),  and  MerriU  Lynch 
Funds  Distributor.  Inc.  ("MLFD")  (the 
"Distributor")  (all  of  the  fcH^going  being 
referred  to  as  the  "Applicants")- 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
of  the  1940  Act  from  the  provisions  of 
section  18(f),  18(g),  18{i).  2(a)(32). 
2(a)(35).  22(c).  22(d)  of  the  1940  Act  and 
Rule  22c-l  thereunder  and  approval 
requested  under  section  11(a)  of  the  1940 
Act. 

Summary  of  Application:  Applicants 
are  requesting  an  order  of  the 
Commission  (i)  to  permit  the  Funds  to 
sell  two  classes  of  securities  for  the 
purpose  of  establishing  a  dual 
distribution  system,  (ii)  to  permit  the 
Funds  to  assess  a  contingent  deferred 
sales  load  ("CDSL")  on  certain 
redemptions  of  a  class  of  their 
securities,  and  to  waive  the  CDSL  in 
certain  cases,  and  (iir)  to  permit  certain 
offers  of  exchange  between  shares  of 
the  Funds.  This  notice  only  summarizes 
a  detailed  and  lengthy  application. 

Filing  Date:  The  application  was  filed 
on  October  21, 1988,  and  an  Amended 
and  Restated  Application  was  filed  on 
February  24,  March  17,  and  June  19, 1987 
and  fane  29, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
win  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  most 
be  received  by  the  SEC  by  5:30  p.m.,  on 
August  22. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADOHesSES:  Secretary,  SEC.  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicants,  Box  9011.  Princeton.  New 
Jersey  08543-9011  (Merrill  Lynch 
Government  Fund  Inc.  and  Merrill  Lynch 
Institutional  Fund  Inc.,  125  High  Street 
Boston.  Massachusetts  02110). 

FOR  FmrtMEII  MFORMATWN  CONTACT: 
Staff  Attorney  Fran  Pollack-Matz  (202) 
27^-3024  or  Branch  Chief  Karen  L. 


Skidmore  (202)  272-3023  (Division  of 
Investment  Management). 
SUPPI^MENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  application  is  available 
for  a  fee  from  either  the  SECs  Public 
Reference  Branch  in  person  or  the  SECs 
commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Represeatatioas  and  Legal 
Conchistoos 

1.  Each  of  the  Funds  is  a  diversified, 
open-end  management  mvestment 
company  registered  under  the  1940  Act. 
Each  Fund  has  entered  into  or  intends  to 
enter  into  an  investment  advisory  or 
management  agreement  with  one  of  the 
Advisers,  and  a  distribution  agreement 
with  the  Distributor  under  wrhich  the 
Distributor  acts  as  principal  underwriter 
for  the  Funds. 

2.  Certain  of  the  Funds  are  currently 
offered  to  investors  at  net  asset  value 
plus  a  front-end  sales  load  ("Front-End 
Load  Funds").  Other  Funds  ("CDSL 
Funds'!  are  offered  to  the  public  at  their 
net  asset  value  without  a  front-end  load. 
Instead,  an  investor's  proceeds  from  a 
redemption  of  the  CDSL  Funds'  shares 
made  within  a  specified  period  of  time 
after  purchase  ("CDSL  Period")  are 
subject  to  a  CDSL  imposed  by  the 
Distributor.  In  addition,  the  CDSL  Funds 
pay  the  Distributor  a  distribution  fee 
under  a  distribution  plan  adopted  by  the 
Funds  pursuant  to  Rule  12b-l  under  the 
1940  Act  ("Rule  12b-l  Plan")  based  on 
the  average  daily  net  assets  of  a  Fund, 
typically  at  an  annual  rate  in  the  0.5%  to 
1%  range.  The  Applicant  Funds  also 
include  money  maricet  funds  which  are 
generally  offered  without  a  sales  load 
(the  "Money  Market  Funds").  Two  of  the 
Money  Maricet  Funds  have  Rule  12b-l 
Plans,  though  different  in  level  of 
charges  from  the  CDSL  Funds'  Rule  12b- 
1  Plans.  Another  tvro  of  the  Money 
Market  Funds  have  adopted  "defensive" 
Rule  12b-l  Plans,  i.e..  the  Adviser  is 
permitted  under  these  plans  to  use  a 
portion  of  its  management  and  advisory 
fees  to  pay  for  the  distribution  of  these 
Money  Market  Fund  shares. 

Representations  Relating  to  the  Dual 
Distribution  System 

3.  Applicants  propose  the 
establishment  of  a  dual  distribution 
system  (the  "Dual  Distribution  System") 
which  would  enable  each  of  the  Funds 
to  provide  investors  with  the  option  of 
purchasing  shares  either  with  a 
conventional  front-end  sales  load  (the 
"Front-End  Load  Option")  such  as  is 
currently  offered  by  the  Front-End  Load 
Funds  are  subject  to  a  CDSL  and  a  Rule 
12b-l  Plan  charge  (the  "Deferred  Load 


Option")  as  is  currently  offered  by  the 
CDSL  Funds. 

4.  Each  Fund  would  create  two  classes 
of  shares  with  "Class  A"  shares  being 
sold  under  the  Front-End  Load  Option 
and  "Class  B"  shares  being  sold  under 
the  Deferred  Load  Option.  The  two 
classes  would  each  represent  interests 
in  the  same  portffdio  of  securities  of  a 
fund,  and  be  identical  in  all  respects, 
except  that  (i)  Class  B  shares  would 
bear  the  expenses  of  the  deferred  sales 
arrangements,  i.e.,  the  CDSL  and  the 
Rule  12b-l  Plan,  any  incremental 
transfer  agency  costs  resulting  tmrn 
such  sales  arrangements,  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properiy 
allocated  to  one  class  which  shall  be 
approved  by  the  Commission  pursuant 
to  an  amended  ordered  ("Differential 
Expenses"),  (ii)  Class  B  shares  would 
have  exclusive  voting  rights  with  respect 
to  the  Rule  12b-l  Plan,  and  (iii)  the  two 
classes  would  have  different  exchange 
privileges.  (Sometimes  (i),  (ii),  and  (iii) 
are  collectively  referred  to  as  the  "Class 
Dissimilarities.") 

5.  Under  the  Front-End  Load  Option 
relating  to  Class  A  shares,  the  sales 
loads  would  be  subject  to  reductions  for 
larger  purchases  and  under  a  right  of 
accumulation  and  a  letter  of  intent. 
Certain  other  reductions  would  also 
apply,  as  set  forth  in  the  registration 
statement  of  each  of  the  Funds. 

6.  The  two  classes  of  shares  would 
represent  interests  in  the  same  portfolio 
of  securities  and  would  have  identical 
voting,  dividend,  liquidation  and  other 
rights  and  the  same  terms  and 
conditions,  except  for  the  specifc  Class 
Dissimilarities,  noted  in  #4.  The  net 
asset  value  of  each  share  would  be 
computed  on  a  pro  rata  basis  for  each 
share  regardless  of  class,  and  all 
expenses  incurred  by  a  Fund  would  be 
borne  on  a  pro  rata  basis  except  for  the 
Differential  Expenses  which  would  be 
bwne  solely  by  Class  B.  The  Differential 
Expenses  would  cause  the  net 
investment  income  attributed  to.  and  the 
dividends  payable  on.  Class  B  shares  to 
be  lower  than  that  for  Class  A  shares 
since  the  expenses  are  deducted  from 
gross  investment  income  for  each  class. 
And  because  undistributed  net  income 
is  a  component  of  net  asset  value,  the 
net  asset  value  of  the  Class  B  shares 
would  be  lower  than  the  net  asset  value 
of  the  Class  A  shares.  However,  any 
dividends  paid  by  a  Fund  with  respect 
to  Class  A  and  Class  B  shares  would  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  would 
be  in  the  same  amount,  except  for  the 
Differential  Expenses. 
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7.  In  substance,  the  two  classes  of  a 
dual-priced  fund  would  be  treated  as  if 
they  were  separate  funds  that  share  a 
common  securities  portfolio.  The  effect 
that  the  allocations  of  daily  income  and 
expenses,  changes  in  realized  gains  and 
losses,  and  unrealized  appreciation/ 
depreciation  would  have  on  the  two 
classes  would  depend  on  the  type  of 
fund  involved.  The  application  contains 
a  more  detailed  discussion  of  the 
Applicants'  proposed  methodology  for 
net  asset  value  calculations  and 
expense  allocations. 

8.  Merrill  Lynch,  Pierce,  Fenner  & 
Smith  Incorporated  ("MLPF&S")  sales 
personnel  would  be  paid  under  different 
compensation  systems  for  selling  Class 
A  or  Class  B  shares,  similar  to  sales  of 
the  Front-End  Load  and  CDSL  Funds, 
respectively.  Because  financial 
consultant's  compensation  would  vary 
from  case  to  case  depending  on 
breakpoints,  length  of  trailer,  and  the 
like,  it  is  not  possible  to  generalize  as  to 
which  class  would  provide  the  financial 
consultant  the  highest  level  of 
compensation. 

9.  The  prospectuses  of  the  Funds 
would  (i)  describe  the  services  rendered 
and  compensation  paid  under  the  Rule 
12b-l  distribution  plans  with  respect  to 
such  shares  and  the  fees  payable  by 
each  of  the  Funds  for  such  services;  and 
(ii)  disclose  all  material  information 
concerning  the  Class  A  and  Class  B 
shares  in  a  manner  that  would  enable 
an  investor  to  make  a  comparative 
analysis  of  the  two  classes  of  shares 
and  facilitiate  the  making  of  an 
investment  decision  as  to  which  class 
would  be  more  advantageous  to  the 
investor. 

Applicants '  Legal  Conclusion  Relating 
to  the  Dual  Distribution  System 

10.  The  proposed  Dual  Distribution 
System  does  not  create  the  potential  for 
the  abuses  relating  to  complex  capital 
structures  and  mutuality  uf  risk  which 
section  18  was  designed  to  correct,  since 
all  shares  would  participate  pro  rata  in 
the  Fund's  income  and  the  Fund's 
expenses,  except  for  the  Differential 
Expenses  payable  by  Class  B  shares,  the 
proposed  arrangement  would  not 
increase  the  speculative  character  of  the 
shares  of  the  Funds  or  disturb  the 
mutuality  of  risk  among  all 
shareholders.  Further,  both  classes  of 
shares  would  be  redeemable  at  all  times 
and  no  one  class  of  shares  would  have 
any  preference  or  priority  over  the  other 
Fund  class  in  the  usual  sense,  that  is,  no 
class  would  have  distribution  or 
liquidation  preferences  with  respect  to 
particular  assets  and  no  class  would  be 
protected  by  any  reserve  or  other 
account. 


11.  The  interests  of  the  two  classes  as 
to  the  payment  of  management  and 
advisory  fees  would  be  the  same,  and 
not  conflict  because  these  fees  would  be 
used  solely  to  compensate  the  Funds' 
investment  advisers  for  providing 
services  common  to  all  investors. 
Further,  the  directors/trustees  must 
analyze  the  reasonableness  of  the 
advisory  fee  and  the  distribution  fee 
under  the  standards  defined  by  section 
36(b)  of  the  1940  Act.  Thus,  the  interests 
of  each  class  of  shareholders  would  be 
adequately  protected. 

12.  With  respect  to  potential  conflicts 
of  interest  between  the  classes,  relating 
to  the  allocation  of  certain  Fund 
expenses,  there  is  no  greater  potential 
for  the  shifting  of  expenses  between  the 
classes  of  a  dual  distribution  Fund  than 
there  is  to  do  likewise  between  CDSL 
Funds  and  Front-End  Loan  Funds  not 
operating  under  such  Rule  12b-l  Plans 
within  a  fund  complex.  The  proposed 
allocation  of  expenses  and  voting  rights 
relating  to  the  Rule  12b-l  Plans  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders. 
Investors  purchasing  Class  B  shares 
would  bear  the  deferred  charges,  but 
would  also  enjoy  exclusive  shareholder 
voting  rights  with  respect  to  matter 
affecting  such  Rule  12b-l  Plans. 

13.  Under  the  proposed  Dual 
Distribution  System,  investors  would  be 
able  to  choose  the  method  of  purchasing 
shares  that  is  most  beneficial  given  the 
amount  of  their  purchase,  the  length  of 
time  the  investor  expects  to  hold  the 
shares  and  other  relevant 
circumstances.  Owners  of  both  classes 
may  be  relieved  under  the  Dual 
Distribution  System  of  a  portion  of  the 
fixed  costs  normally  associated  with 
open-end  investment  companies,  since 
such  costs  would,  potentially,  be  spread 
over  a  greater  number  of  shares.  In 
addition,  under  contracts  with  Merrill 
Lynch  companies,  the  advisory  and 
administrative  fees  charged  some  Funds 
may  decrease  as  the  level  of  assets 
under  management  increases. 

Representations  Relating  to  Assessment 
of  a  CDSL 

14.  The  Applicants  desire  to  assess  a 
CDSL  on  certain  redemptions  of  Class  B 
shares  of  the  Funds,  and  to  permit  the 
Funds  to  waive  the  CDSL  with  respect 
to  certain  types  of  redemptions.  An 
investor's  proceeds  from  a  redemption 
of  Class  B  shares  made  within  a 
specified  period  (typically  four  or  five 
years,  but  not  to  exceed  six  years]  of 
their  purchase  would  be  subject  to  a 
CDSL  imposed  by  the  Distributor  or 
MLPF&S,  a  registered  broker-dealer 
under  the  Security  Exchange  Act  of 
1934.  which  has  entered  into  agreements 


with  the  Distributor.  The  CDSL  typically 
ranges  from  4%  to  6%  (but  can  be  higher 
or  lower,  not  to  exceed  8.5%)  on  shares 
redeemed  in  the  Hrst  year  of  purchase 
and  is  reduced  typically  at  a  rate  of  1% 
per  annum  over  the  applicable  CDSL 
period,  so  that  redemptions  of  shares 
held  after  that  period  would  not  be 
subject  to  any  CDSL 

15.  The  Deferred  Load  Option  is 
designed  to  permit  the  investor  to 
purchase  Class  B  shares  without  the 
assessment  of  a  front-end  sales  load  and 
at  the  same  time  permit  the  Distributor 
to  pay  the  account  executives  or 
fmancial  consultants  of  securities 
dealers  selling  shares  of  a  Fund, 
primarily  MLPF&S,  a  commission  on  the 
sale  of  the  Class  B  shares.  Proceeds 
from  the  distribution  fee  and  the  CDSL 
would  be  used  in  whole  or  in  part  to 
defray  the  expenses  of  the  Distributor 
and  MLPF&S  related  to  providing 
distribution-related  services  to  the 
investor  choosing  the  Deferred  Load 
Option. 

16.  The  CDSL  would  not  be  imposed 
on  redemptions  of  shares  which  were 
purchased  beyond  the  applicable  CDSL 
Period  prior  to  the  redemptions  or  on 
Class  B  shares  derived  from 
reinvestment  of  distributions. 
Furthermore,  no  CDSL  would  be 
imposed  on  an  amount  which  represents 
an  increase  in  the  value  of  the 
shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSL  Period.  In  determining  whether  a 
CDSL  is  applicable,  a  redemption  would 
be  made  first  of  shares  derived  from 
reinvestment  of  distributions,  second  of  . 
shares  purchased  prior  to  the  CDSL 
Period,  and  third  of  shares  purchased 
during  the  CDSL  Period.  The  amount  of 
the  CDSL  to  be  imposed  would  be  set 
forth  in  the  Funds'  prospectuses. 

17.  In  an  exchange  between  Funds 
which  are  not  Money  Market  Funds,  the 
Funds  would  "tack"  the  period  for  which 
the  original  Class  B  shares  of  a  Fund 
were  held  onto  the  holding  period  of  the 
Class  B  shares  acquired  in  the  exchange 
for  purposes  of  determining  what,  if  any. 
CDSL  is  applicable  in  the  event  that 
such  acquired  shares  are  redeemed 
following  the  exchange.  An  investor 
would  be  subject  to  the  CDSL  of  the 
Fund  with  the  longest  CDSL  Period  or 
highest  CDSL  schedule  which  may  have 
been  owed  by  him.  whichever  results  in 
the  greatest  CDSL  payment.  It  is 
expected  that  the  CDSL  schedule  and 
CDSL  Period  of  the  Funds  would  vary 
depending  in  part  on  the  front-end  sales 
loads  on  the  Class  A  shares  of  a  Fund 
and  the  compensation  paid  to  financial 
consultants  for  selling  shares  of  a  Fund. 
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18.  The  Funds  are  requesting  the 
ability  to  waive  the  CDSL  (a)  On 
redemptions  following  the  death  or 
disability,  as  defined  in  section  72(m](7) 
of  the  Internal  Revenue  Code,  of  a 
shareholder,  (b)  in  connection  with 
certain  distributions  from  an  Individual 
Retirement  Account  or  other  qualified 
retirement  plan,  (c)  in  whole  or  in  part, 
in  connection  with  shares  sold  to  certain 
individuals  or  groups  pursuant  to  special 
arrangements,  as  disclosed  in  a  Fund's 
registration  statement,  exactly  the  same 
as  those  under  which  the  front-end  sales 
load  on  Class  A  shares  could  be  reduced 
or  waived  pursuant  to  Rule  22d-l  under 
the  1940  Act  at  the  time  of  the  issuance 
of  the  order  requested  by  this 
application,  and  (d)  in  connection  with 
the  exercise  of  certain  exchange 
privileges  among  the  Class  B  shares  of 
the  Funds  and  the  Money  Market  Funds. 
If  the  directors/trustees  of  a  Fund 
determine  to  no  longer  waive  or  reduce 
such  CDSL,  the  disclosure  in  a  Fund's 
prospectus  would  be  revised.  Any  Class 
B  shares  purchased  prior  to  the 
termination  of  such  waiver  or  reduction 
would  be  able  to  have  the  CDSL  waived 
or  reduced  as  provided  in  a  Fund's 
prospectus  at  the  time  of  the  purchase  of 
such  shares. 

Applicants '  Legal  Conclusions  Relating 
to  the  CDSL 

19.  Applicants  believe  its  request  for 
exemptive  relief  is  consistent  with  the 
standards  of  section  6(c].  The  imposition 
of  the  CDSL  on  the  Class  B  shares  of  the 
Funds  is  fair  and  in  the  best  interests  of 
their  shareholders.  The  proposed  Dual 
Distribution  System  permits  Class  B 
shareholders  to  have  the  advantage  of 
greater  investment  dollars  working  for 
them  from  the  time  of  their  purchase 
than  if  a  sales  load  were  imposed  at  the 
time  of  purchase,  as  in  the  case  with  the 
Class  A  shares.  Furthermore,  the  CDSL 
is  fair  to  Class  B  shareholders  because  it 
applies  only  to  amounts  representing 
increases  in  the  value  of  an  investor's 
account  through  capital  appreciation,  or 
to  amounts  representing  reinvestment  of 
distributions.  In  their  review  of  the  Rule 
12b-l  distribution  plans,  the  directors/ 
trustees  of  the  Funds  intend  to  consider 
the  use  by  the  distributor  of  revenues 
raised  by  the  CDSL. 

20.  Applicants  further  believe  that  an 
order  permitting  the  waivers  of  the 
CDSL  described  above  would  be 
consistent  with  the  standards  of  section 
6(c).  Waiver  of  the  CDSL  in  the 
extraordinary  circumstances  of  death  or 
total  disability  or  in  the  case  of  certain 
retirement  distributions  is  justified  on 
basic  considerations  of  fairness.  The 
waiver  of  the  CDSL,  in  whole  or  in  part, 
in  connection  with  shares  sold  under  the 


same  special  arrangements  as  those 
applicable  to  Class  A  shares  pursuant  to 
Rule  22d-l  is  justified  since,  as  in  the 
case  of  the  front-end  sales  load,  the 
Funds  generally  recognize  economies  of 
scale  and  a  reduction  of  sales  related 
expenses  with  these  programs.  Waiver 
of  the  CDSL  in  the  case  of  the  excercise 
of  certain  exchange  privileges  is 
justified  by  the  fact  that  the  investor 
would  still  be  invested  in  a  mutual  fund 
sponsored  by  the  Advisers  and,  except 
if  the  shares  are  in  a  Money  Market 
Fund,  would  be  paying  a  Rule  12b-l 
distribution  fee  on  Class  B  shares,  and 
would  have  to  pay  any  appUcable  CDSL 
for  redemptions  made  out  of  the  Funds 
[including  the  Money  Market  Funds). 
Moreover,  this  waiver  would  not 
adversely  affect  other  Class  B 
shareholders  of  a  Fund.  Waiver  of  the 
charge  would  not  result  in  the  loss  of 
any  revenue  to  a  Fund  since  proceeds 
from  the  CDSL  would  be  paid  to  the 
Distributor. 

Representations  Relating  to  the 
Proposed  Exchange  Privilege 

21.  The  Applicants  desire  to  permit 
the  proposed  exchange  privilege  among 
the  Funds,  including  the  Money  Market 
Funds.  The  Front-End  Load  Funds  and 
the  Money  Market  Funds  currently  have 
an  exchange  program  and  it  is 
contemplated  that  Class  A  shares  of  a 
Fund  would  similarly  be  exchangeable 
for  Class  A  shares  of  the  other  Funds 
and  Money  Market  Fund  shares. 
Applicants  propose  to  allow  Class  B 
shares  of  a  Fund  to  bp  exchangeable  for 
Class  B  shares  of  the  other  Funds  and 
Money  Market  Fund  shares.  In  addition, 
Money  Market  Fund  shares  would  be 
exchangeable  for  either  Class  A  or  Class 
B  shares  of  the  Funds;  however,  if 
Money  Market  Fund  shares  were 
acquired  under  an  exchange  privilege, 
they  would  only  be  exchangeable  for  the 
class  of  shares  involved  in  the  original 
exhange  into  the  Money  Market  Fund 
shares.  In  connection  with  the  exchange 
privilege,  a  shareholder  would  be 
required  to  hold  Class  B  shares  of  a 
Fund  or  shares  of  a  Money  Market  Fund 
for  a  minimum  period  of  time  before 
they  can  be  exchanged  for  other  shares. 
This  minimum  time  period  would  be 
uniformly  applied  to  all  offerees  of  the 
class  specified. 

Applicants '  Legal  Conclusions  Relating 
to  the  Exchange  Privilege 

22.  Applicants  argue  that  the 
exchange  privilege  should  be  permitted 
under  section  11(a)  on  the  basis  that  it  is 
in  the  best  interests  of  the  shareholders 
of  the  Funds.  The  purpose  of  the 
exchange  privilege  is  to  permit  Class  B 
shareholders  of  the  funds  to  exchange 


their  shares  with  one  another  and  with 
the  Money  Market  Funds  when  their 
investment  objectives  change  or  when 
market  conditions  favor  one  type  of 
investment  over  another.  The  proposed 
exchange  privilege  provides 
shareholders  of  the  Funds  with 
desirable  flexibility  for  their  financial 
planning.  The  directors/trustees  of  each 
of  the  Funds  can  elect  that  the  Fund  not 
participate  in  the  exchange  privilege 
program  at  any  time.  The  proposed 
exchange  privilege  is  fair  and  equitable 
to  the  shareholders  of  all  of  the  Funds, 
while  preventing  a  shareholder  from 
acquiring  Class  B  shares  of  a  Fund  with 
a  relatively  long  applicable  CDSL  Period 
or  relatively  high  CDSL  schedule  by 
simply  purchasing  Class  B  shares  of 
another  Fund  with  a  shorter  CDSL 
period  or  lower  CDSL  schedule  or  no 
sales  charge  (such  as  the  Money  Maricet 
Funds]  and  then  exchanging  such  shares 
for  those  of  the  former  Fund  on  the  basis 
of  relative  net  asset  value  per  share. 

Applicants'  Conditions 

An  order  granting  the  requested 
exemptions  would  be  subject  to  the 
following  conditions  set  forth  in  the 
application: 

Conditions  Relating  to  the  Dual 
Distribution  System 

1.  The  Class  A  and  Class  B  shares 
would  represent  interests  in  the  same 
portfolio  of  investments  of  a  Fund,  and 
be  identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences 
between  Class  A  and  Class  B  shares  of 
the  same  Fund  would  relate  solely  to:  (a) 
Priorities  with  respect  to  the  payment  of 
dividends  and  such  priorities  would 
reflect  only  the  impact  of  the  Rule  12b-l 
plan  distribution  fee  payments  made  by 
the  Class  B  shares  of  a  Fund,  any 
incremental  transfer  agency  costs  paid 
by  the  Class  B  shares  of  a  Fund  resulting 
from  the  Deferred  Load  Option  sales 
arrangements  and  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  which  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order,  (b)  voting  rights  on  matters  which 
pertain  to  Rule  12b-l  Plans,  (c)  the 
different  exchange  privileges  of  the 
Class  A  and  Class  B  shares  as  descibed 
in  the  prospectuses  (and  as  more  fully 
dscribed  in  the  statements  of  additional 
information)  of  the  Funds  and  consistent 
with  any  order  granted  pursuant  to  this 
application,  and  (d)  the  designation  of 
each  class  of  shares  of  a  Fund. 

2.  The  directors/trustees,  of  each  of 
the  Funds,  including  a  majority  of  the 
independent  directors/trustees  would 
approve  the  Dual  Distribution  System 
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and  at  least  a  majority  of  the  existing 
shareholders  of  each  of  the  Funds  would 
approve  the  Dual  Distribution  by  an 
afTirmative  vote  prior  to  implementation 
of  the  Dual  DistributioD  System  by  a 
particular  Fund.  The  minutes  of  the 
meetings  of  the  directors/trustees  of 
each  of  the  Funds  regarding  the 
deliberations  of  the  directors /trustees 
with  respect  to  the  approvals  necessary 
to  implement  the  Dual  Distribution 
System  would  reflect  in  detail  the 
reasons  for  determining  that  the 
proposed  Dual  Distribution  System  is  in 
the  best  interests  of  both  the  Funds  and 
their  respective  shareholders  and  such 
minutes  would  be  available  for 
inspection  by  the  Comraissioo  staS. 

3.  On  an  ongoing  ba«is,  the  directors/ 
trustees  of  the  Fuada,  pursuant  to  their 
fiduciary  req>onsibtiities  under  the  1940 
Act  and  otherwise,  would  monitor  each 
Fund  for  the  existence  of  aay  material 
conflicts  between  the  intravsts  of  the 
two  classes  of  shares.  The  directors/ 
trustees,  including  a  majority  of  the 
independent  directors/tmstees,  shall 
take  such  action  as  is  reasonably 
necessaiy  to  eliminate  any  such 
conflicts  that  may  develi^  MLAM« 
FAMI  and  MLFD  would  be  responsible 
for  reporting  any  potential  or  existing 
conflicts  to  the  directors/trustees.  If  a 
conflict  arises,  the  Advisers  and  the 
Distributor  at  their  own  cost  would 
remedy  such  conflict  up  to  and  indudiAg 
establisbiag  a  new  registered 
management  investment  company. 

4.  The  Rule  12b-l  Plans  relating  to 
Class  B  shares  of  each  Fund  have  been 
or  would  be  approved  and  reviewed  by 
the  Fuxids'  directors/ trustees  in 
accordance  with  the  requireraents  and 
procedures  set  forth  in  Rule  12h-l,  both 
currently  and  as  that  rule  may  be 
amended  in  the  future.  Any  Qass  B  Rule 
12b-l  Plans  adopted  in  connection  with 
xir  subsequent  to  the  implementation  of 
the  Dual  Distribution  System  (i.e.,  by 
Front-End  Load  Funds  or  newly 
organlaed  funds)  would  be  submitted  to 
the  Class  B  shareholders  for  approval  at 
the  next  oieeting  of  shareholders  after 
the  commencement  of  operation  of  such 
Plan  (such  condition  not  being 
applicable  to  the  existing  CDSL  Funds 
with  existing  Rule  12b-l  Plans  which 
have  already  been  submitted  to 
shareholders  for  approval). 

5.  The  directors/trustees  of  the  Funds 
would  receive  quarterly  and  aimual 
Statements  complying  with  paragraph 
(b)(3)(ii)  of  Rule  12b-l.  as  it  may  be 
amended  from  time  to  time.  In  the 
Statements,  only  distribution 
expenditures  properly  attributable  to  the 
sale  of  the  Class  B  shares  would  be  used 
to  justify  the  daes  B  Rule  IZb-l  fee. 


Fxpenditures  not  related  to  the  sale  of 
the  Class  B  shares  would  not  be 
presented  to  the  directors/ trustees  to 
justify  Class  B  Rule  12b-l  fees.  The 
Statements,  including  the  allocations 
upon  which  they  are  based,  would  be 
subject  to  the  review  and  approval  of 
the  independent  directors/trustees  in 
the  exercise  of  their  fiduciary  duties 
under  Rule  12b-l. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  its  Class  A  and  Class  B 
shares,  to  the  extent  any  dividends  are 
paid,  would  be  calculated  in  the  same 
manner  at  the  same  time  on  the  same 
day  and  would  be  in  the  same  amount, 
except  that  distribution  fee  payments 
made  by  a  Fund  under  its  Rule  12b-l 
Plan  and  any  incremental  transfer 
agency  costs  relating  to  C^ss  B  shares 
would  be  borne  exclusrveiy  l>y  diat 
class. 

7.  TTje  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividend/distributions  of  the  two 
classes  and  the  proper  allocation  of 
expenses  between  the  two  classes  has 
been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
the  Applicants,  which  has  been 
provided  to  the  staff  of  the  Commission, 
that  such  mediodology  and  procedures 
are  adequate  to  ensure  that  such 
calculations  and  allocations  would  be 
made  in  an  appropriate  manner.  On  an 
on-going  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  would 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review, 
would  render  at  least  annually  a  report 
to  the  Funds  that  the  calculations  and 
allocations  are  being  made  property. 
The  reports  of  the  Expert  would  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  1940  Act  and 
the  work  papers  of  the  Expert  with 
respect  to  such  reports,  following 
request  by  the  Funds  which  the  Funds 
agree  to  provide,  would  be  available  for 
inspection  by  the  Commission  staff.  The 
initial  report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  and  the  ongoing  reports  would 
be  "Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  Statement  of  Auditing 
^andards  No.  44  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA"),  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 


calculating  the  net  asset  value  and 
dividend/distributions  of  the  two 
classes  of  shares  and  the  proper 
aUocadoD  of  expenses  between  the  two 
classes  of  shares  and  this  representation 
has  been  ooncurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  (7)  above  and  would  be 
concurred  with  by  the  Expert  or  an 
appropriate  substitute  Expert  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  that 
oonditi<ni.  Applicants  agree  to  take 
immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  ongoing 
reports. 

9.  The  prospectuses  of  the  Funds 
would  include  a  statement  to  the  effect 
that  a  financial  consultant  may  receive 
different  compensation  for  selling  Class 
A  or  Class  B  shares. 

10.  MLPF&S  would  adopt  compliance 
standards,  substantially  in  the  form 
attached  as  Exhibit  E  to  the  application 
as  to  when  Class  A  and  Class  B  shares 
may  appropriately  be  sold  to  particular 
investors. 

11.  All  purchases  of  shares  of  the 
Funds  by  the  directors/trustees  made 
after  the  issuance  of  a  secord  class  of 
shares  has  been  authorized  would  be 
equally  divided  between  the  two 
classes.  Over  time,  the  actual  holdings 
of  the  two  classes  of  these  newly 
purchased  shares  would  differ  to  a 
minor  degree  if  a  director/trustee  elects 
to  have  dividends  reinvested. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors/trustees  of  the  Funds  with 
respect  to  the  Dual  Distribution  System 
would  be  set  forth  in  guidelines  which 
would  be  furnished  to  the  directors/ 
trustees  and  made  a  part  of  the  MLAM 
Directors  Manual  setting  forth  the  duties 
and  responsibilities  of  the  directors/ 
trustees  of  the  investment  companies 
advised  by  MLAM  and  FAMI. 

13.  Each  of  the  Fimds  would  clearly 
disclose  the  difference  in  the  respective 
yields  of  the  Class  A  and  Class  B  shares 
of  a  Fund  in  its  prospectus,  shareholder 
reports  and  any  advertising  materials, 
including  newspaper  advertisements. 
For  instance,  the  supplementary 
financial  information,  induding  the  per 
share  table  in  each  Fund's  prospectus 
and  the  balance  sheet  in  each  Fund's 
prospectus  or  statement  of  additional 
information,  would  be  separately 
presented  for  the  Class  A  and  Class  B 
shares.  Also,  the  Funds'  prospectuses 
and  statements  of  additional 
information  would  disclose  the  different 
exchange  privilege  appHcable  to  the 
different  classes  of  shares.  Similarly,  the 
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information  provided  by  Applicants  to 
any  newspaper  of  similar  listing  of  the 
Funds'  net  asset  values  and  public 
offering  prices  would  separately  present 
th?'  Class  A  and  Class  B  shares. 

14.  The  Applicants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  the  Application  would  not 
imply  Commission  approval, 
authorization  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  pursuant  to  Rule  12b-l 
Plans  in  reliance  on  the  exemptive 
order. 

Conditions  Relating  to  the  CDSL  and 
Exchange  Privilege 

Any  order  granted  under  section  6(c) 
exempting  Applicants  from  sections 
2(a)(32).  2(a)(35),  22(c),  and  22(d)  of  the 
1940  Act  and  Rule  22c-l  thereunder  and 
under  section  11(a)  of  the  1940  is 
conditional  on  the  representations 
summarized  above  and  more  fully 
described  in  the  application.  For 
example,  these  representations  state 
that: 

a.  The  Applicants  do  not  anticipate 
that  there  would  be  any  administrative 
fee  applicable  to  any  exchanges. 
However,  to  the  extent  any 
administrative  or  similar  fee  may  be 
applicable,  such  fees  would  be  disclosed 
in  the  Funds'  prospectuses  and  in  any 
sales  or  advertising  literature  relating  to 
the  exchange  privilege.  Furthermore, 
any  such  administrative  fee  or 
scheduled  variation  would  be  uniformly 
applied  to  all  offerees  of  the  class 
specified.  Any  administrative  or  similar 
fee  applicable  to  any  exchanges  would 
be  nominal  (i.e.,  $5.00  or  less]  or 
Applicants  would  obtain  an  amendment 
to  any  order  granted  in  connection  with 
the  application  permitting  a  higher  fee. 

b.  The  Applicants  would  disclose  in 
the  Funds'  prospectuses  and  in  any 
sales  or  advertising  literature 
mentioning  the  exchange  privilege  the 
fact  that  the  Applicants  have  the  right  to 
modify  or  terminate  the  exchange 
privilege. 

c.  The  Applicants  would  not  terminate 
or  restrict  the  exchange  privilege  of  a 
particular  Fund  unless  the  shareholders 
of  a  Fund  are  given  written  notice  of 
such  termination  or  modification  at  least 
60  days  prior  to  such  termination  or 
modification.  The  Applicants  would  not 
restrict  the  terms  of  the  exchange 
privilege  described  in  the  application 
and  permitted  by  any  order  granted 
pursuant  to  section  11(a)  of  the  1940  Act 
prior  to  obtaining  an  amendment  to  such 
order. 

d.  The  Applicants  would  comply  with 
proposed  Rule  lla-3  under  the  1940  Act, 
or  any  similar  rule  relating  to  exchange 


privileges,  in  the  form  in  which  it  is 
adopted,  if  and  when  it  is  adopted. 

e.  If  the  Funds  waive  or  reduce  the 
CDSL,  such  Waiver  or  reduction  would 
be  uniformly  applied  to  all  offerees  in 
the  class  specified. 

f.  In  waiving  or  reducing  a  CDSL,  the 
Funds  would  comply  with  the 
requirements  of  Rule  22d-l  under  the 
1940  Act. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  88-17460  Filed  8-2-88;  8:45  am] 
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[Release  No.  35-24685] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act"); 
■Mississippi  Power  and  Uglit  Co.  and 
Western  Massachusetts  Electric  Co. 

|uly  28, 1988. 

Notice  is  hereby  given  that  the 
foUowitig  riling(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(8)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(8)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  22, 1988  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  on  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(8),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Mississippi  Power  &  Light  Company. 
(70-6672) 

Mississippi  Power  &  Light  Company 
("MP&L"),  P.O.  Box  1640,  Jackson, 
Mississippi,  39215-1640,  a  subsidiary  of 
Middle  South  Utilities.  Inc.,  a  registered 
holding  company,  has  filed  a  post- 


effective  amendment  to  its  application- 
declaration  pursuant  to  sections  6(a),  7, 
9(a),  10,  and  12(d)  of  the  Act  and  Rules 
44  and  50(a)(5)  thereunder. 

In  accordance  with  orders  in  this 
matter  dated  July  12, 1982  (HCAR  No. 
22574)  and  November  24, 1982  (HCAR 
No.  22735),  MP&L  caused  to  be  issued  a 
total  of  $30  million  of  adjustable  rate 
Independence  County,  Arkansas 
Pollution  Control  Revenue  Bonds, 
("Bonds")  in  five  series.  The  Bonds 
contain  an  optional  redemption 
provision,  an  optional  tender  provision, 
and  a  rate  adjustment  mechanism  that 
allows  MP&L  on  a  certain  date  each 
three  years  ("Fixed  Rate  Date")  to 
adjust  the  interest  rate  for  the  next  three 
years,  or  to  fix  the  rate  permanently 
until  maturity. 

On  July  1, 1988,  $10  million  principal 
amount  of  the  Bonds,  the  1982  Series  A 
Bonds,  reached  their  Fixed  Rate  Date. 
By  order  dated  May  13, 1988  (HCAR  No. 
24643),  in  cormection  with  MP&L's 
possible  fixing  of  a  permanent  interest 
rate  until  maturity  for  the  1982  Series  A 
Bonds,  the  Commission  authorized 
MP&L  to  waive  its  right  of  optional 
redemption  with  respect  to  that  series 
for  up  to  thirteen  years  from  July  1, 1988. 
MP&L  has  since  decided  to  remarket  the 
tendered  1982  Series  A  Bonds,  on  a 
three-year  interest  period  basis  rather 
than  a  long-term  fixed-rate  basis, 
thereby  making  the  May  13, 1988  order 
of  no  further  force  and  effect  The 
tendered  Series  A  Bonds  were 
remarketed  on  July  1, 1988  with  the 
understanding  that  MP&L  would  use  its 
best  efforts  to  obtain  the  Commission's 
approval  of  its  waiver  of  its  optional 
redemption  rights. 

MP&L  proposes  to  waive  its  right  to 
redeem  the  1982  Series  A  Bonds  during 
the  three-year  period  from  July  1, 1988 
through  June  30, 1991.  MP&L  also  seeks 
authorization  to  waive  its  optional  right 
to  redeem  the  1982  Series  A  Bonds 
during  any  subsequent  three-year 
interest  period  if  it  determines  to  so 
extend  the  1982  Series  A  Bonds. 

Western  Massachusetts  Electric 
Company  (70-7542) 

Western  Massachusetts  Electric 
Company  ("WMECO"),  174  Brush  Hill 
Avenue,  West  Springfield, 
Massachusetts  01089,  an  electric  utility 
subsidiary  of  Northeast  Utilities,  a 
registered  holding  company,  has  filed  an 
application  pursuant  to  section  6(b)  of 
the  Act  and  Rule  50  thereunder. 

WMECO  proposes  to  issue  and  sell  up 
to  $75  million  principal  amount  of  its 
first  mortgage  bonds  ("Bonds"),  in  one 
or  more  series,  from  time  to  time  through 
December  31. 1989.  Each  series  of  the 
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Bonds  would  have  a  maturity  of  five  to 
thirty  years.  The  interest  rate  and  the 
price,  exclusive  of  accrued  interest  will 
be  determined  by  the  competitive 
bidding  standards  of  Rule  50  of  the  Act, 
as  modified.  (HCAR  No.  22623, 
September  2. 1982J. 

WMECO  may  amend  the  application 
to  seek  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  so  that  it  may  offer  the  Bonds 
through  a  negotiated  public  offering  or 
through  a  private  placement.  WMECO 
may  also  amend  the  application  to  seek 
approval  of  additional  credit 
enhancement  for  the  Bonds  through  an 
insurance  policy  or  surety  bond. 

For  the  Commission,  by  the  Diviaon  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonatban  G.  Katz, 
Secretary. 

[FR  Doc.  8B-17459  Filed  »-2-«a:  8:45  am] 
MUJNQ  OOK  M1«-01 


DEPARTIIENT  OF  STATE 
(PuUte  NoUoe  1073] 

Certtfication  on  Southern  African 
Oevetopmant  and  Hozambique 

Pursuant  to  Title  II  of  The  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1988, 1  hereby  certify  that  it  is  in  the 
national  interest  of  the  United  States  to 
make  available  for  activities  in 
Mozambique  ftmds  from  the  $504X)0,000 
appropriated  to  assist  sector  projects 
supported  by  the  Southern  African 
Development  Coordination  Conference 
(SADCC)  to  enhance  the  economic 
development  of  member  states  forming 
that  regional  institution. 

This  certification  shall  be  reported  to 
the  Congress  immediately. 

This  certification  shall  be  published  in 
the  Federal  Register. 

Date:  July  21. 1988. 
lohn  C  Whitehead, 

Acting  Secretary. 

[FR  Doc.  88-17452  Filed  8-2-88:  8:45  am] 

BULMO  CODE  4710-OS-M 


[PuMic  Nottoe  1072] 

Determination  Under  SOAA  SacHon 
1253;  Statue  of  ne^laced  TNMtane 

Pursueat  to  the  authority  vested  in  me 
by  section  1253  of  the  State  Department 
Autborizetion  Act  of  1968,  and  the 
Department  of  State  Delegation  of 
Authority  No.  145. 1  hereby  determine 
that  the  needs  of  displaced  Tibetans  are 
not  similar  to  those  of  displaced  persons 
ind  refugees  in  other  parts  of  the  world. 


This  determination  shall  be  reported 
to  the  Congress  as  required  by  law. 

Tliis  determination  shall  be  published 
in  the  Federal  Register. 

Date:  February  23, 1988. 
John  C  Whitehead. 
Acting  Secretary  of  State. 
[FR  Doc  88-17453  Filed  8-2-e8:  8:45  am] 

BILUNQ  CODE  471(HM-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

Reporta,  Forma,  and  Recordlteeping 
Requirements;  Sotmiittals  to  0MB  on 
July  28, 1988 

agency:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 
action:  Notice. 

SUMMANY:  This  notice  listo  those  forms, 
reports,  and  recordkeeping  rei^iiremeats 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  July  28, 1988.  to  the 
Office  of  Management  and  Budget 
(OXiB)  for  its  approval  in  accoidance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U^.C.  Chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Chandler,  Annette  Wilson,  or 
Cordelia  Shepherd,  Information 
Requirements  Division.  M-34.  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street  SW,  Washington.  DC 
2059a  telephone,  (202)  366-4735,  or  Gary 
Waxman  or  Sam  Fairchild,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Room  3228, 
Washington,  DC  20503,  (202)  395-7340. 

8UPPUEMENTARY  INFORMATION: 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  is  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register. 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  imder 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  tiuree  years. 


lefomiatioa  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
hsted  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Item*  Submitted  for  Review  by  OI^IB 

The  following  information  collection 
requests  were  submitted  to  OMB  on  July 
28,1988. 

DOT  No:  3092. 

OMB  No:  2132-0528. 

Administration:  Urban  Mass 
Transportation  Administration. 

Title:  Rail  Transit  Safety  Information 
Reporting  and  Analysis  System  (SIRAS). 

Need  for  Information:  The  information 
is  needed  to  analyze  and  determine 
levels  of  safety,  to  identify  priorities  for 
safety  technical  assistance  and  to 
assess  the  effectiveness  of 
coimtermeasures. 

Proposed  Use  of  Information:  SIRAS 
data  is  principally  used  by  management 
officials  that  operate  Rapid  Rail  Transit 
Systems  in  addressing  safety  hazards 
that  cause  accidents  and  injuries  to  the 
riding  public. 

Frequency:  Monthly. 

Burden  Estimate:  867  hours. 

Respondents:  Rapid  Rail  Transit 
Systems  (RRT). 

Form(s):  Fa600.1,  F6800.2,  F6600.3. 

DOT  No:  3095. 

OMB  No:  2120-OOOa 

Administration:  Federal  Aviation 
Administration. 

Title:  Certification  and  Operations: 
Air  Carriers  and  Commercial  Operators 
of  Large  Aircraft— FAR  121. 

Need  for  Information:  14  CFR  121 
prescribes  the  requirements  governing 
air  carrier  operations.  The  information  is 
needed  to  show  compliance. 

Proposed  Use  of  Information:  The 
information  is  used  to  determine 
operators  compliance  and  applicant 
eligibility. 

Frequency:  On  Occasion. 

Burden  Estimate:  3,159.234. 

Respondents:  Businesses  and  amall 
businesses. 

Form{sJ:  FAA  Forms  8400-6  and  8070- 
1. 

DOT  No:  3086. 
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OMB  No:  New. 

Administration:  Federal  Aviation 
Administration. 

Title:  Survey  to  Assess  FAA's 
Effectiveness. 

Need  for  Information:  The  FAA 
proposes  to  conduct  an  independent 
telephone  survey  to  determine  how  its 
users  view  the  quality  of  FAA's 
peformance. 

Proposed  Use  of  Information:  The 
FAA  will  use  the  resuJts  of  the  survey  as 
a  management  tool  so  that  specific 
improvements  can  be  targeted. 

Frequency:  One  time  sttrvey. 

Barden  Estimate:  828  hours. 

Re^/ondents:  Individuals  (users  of 
FAA  services). 

FormfsJ:  N/A. 

DCfTNo:309f7. 

OMB  No:  2125-W34. 

Administration:  Federal  (fighway 
Adhninfslretion. 

Title:  Certification  of  Enforcement  of 
Vehicle  Size  and  Weight  Laws. 

Need  for  Information:  For  each  State 
to  annually  certify  that  it  is  enforcing  all 
size  and  weight  law  regalatioiis. 

Pn^/oaed  Use  of  lafomiaion:  For 
FHWA  to  evalvate  the  efiecdveness  of  a 
Stale's  vehicle  size  and  wei^t  law 
program. 

Frequency:  Annually. 

Burden  BttimotK  44aOi 

Respo0tdents:  State  highway  agencies. 

Form(s): 

DOTNol:XM. 

OMBNoJZlTO-dfBOO. 

Adminjatratiam:  Federal  Aviation 
Adrainittiation. 

Title:  Maiatenance.  Preventive 
Maintenance,  Rebaikting  and 
Alteration    FAR  43. 

Need/Proposed  Use  of  Infonnation: 
The  infonnation  is  nacesaary  to  ensure 
that  the  naintenance,  rebuilding  and 
alteration  of  aircraft,  is  perforaMd  by 
qualified  persons  and  at  proper 
intervals. 

Frequency:  On  occasion. 

Burden  Estimate:  4.481.587  hours. 

Respondents:  Individuals  (Mechanics, 
pilots,  etc.). 

Form(s):  FAA  Form  337. 

DOTNo-XfOn. 

OMB  No^  2i3i-002». 

Administration:  Maritime 
Administration. 

Title:  Shipbuilding  Orderbook  and 
Shipyard  Employment 

Need  for  Information:  To  satisfy 
shipyard  moUlizatitm  base  contingency 
planning  requirements. 

Propaied  Use  of  Information:  To 
determine  the  number,  location  and 
efficiency  of  certain  shipyards  for 
emergency  mobilization  i^anning. 

Frequency:  Quarterly. 


Burden  Estimate:  42  hours. 

Respondents:  Shipyards. 

Forms:  MA-832. 

Average  Burden  Hours  Per 
Respondent:  Approx.  30  min. 

DOrAto..-310a 

OMB  No.:  2105-0&ia 

Administration:  Department  of 
TransporUtitm/OST. 

Title:  Report  of  DBE  Awards  and 
Commitments. 

Need  for  Information:  Needed  to 
determine  extent  to  which  DOT 
recipients  are  meeting  their  ai^utrved 
goals. 

Proposed  Use  (^Information:  To 
report  to  Congress  on  DOTs  success  in 
meeting  its  statutory  DBE  program 
requirements. 

Frequency:  Annually /semi-annually/ 
quarterly. 

Burden  Estimate:  21.482  hours. 

Respondents:  Recipients  of  DOT 
financial  assistance  funds. 

Form(s):  One. 

Z?OrM>-- 3101. 

OMB  NOJ  2125-0008. 

Administration:  Federal  Highway 
Administration. 

Title:  Unit  Maintenance  Cost  Index. 

Need  for  Information:  For  FHWA  to 
develop  national  cost  trends  for  labor, 
materials,  and  equipment  rental  rates. 

Proposed  Use  of  Information:  For 
FHWA  to  monitor  changes  in  the 
ht^Tway  maintenance  program  and  to 
provide  guidance  for  estimating  future 
highway  maintenance  requkements. 

Frequency:  Annually. 

Burden  Estimate:  208. 

Respondents:  State  highway  agencies. 

Formfs):  FHWA-1521. 

DOrAto- 3102. 

OMB  No.:  2127-0512. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Consolidated  Labeling 
Requirements  for  Motor  Vehicles 
(Except  the  VIN  Numbers)  48  CFR 
571.106. 205.  209  and  Part  567. 

Need  for  Information:  To  show 
performance  requirements  for  the 
protection  of  vehicle  occupants  in 
crashes. 

Proposed  Use  of  Information:  Motor 
vehicles  and  motor  vehicle  equipment 
must  be  properly  labeled  to  provide  for 
safe  operation  by  users  and  to  ensure 
prompt  identification  of  such  equipment 
in  the  event  of  safety  related  defects. 

Frequency:  On  occasion. 

Burden  Estimate:  76,317  hours  (see 
attached  page  for  disaggregated  burden 
estimate). 

Respondents:  3.005. 

Form(s):  None. 

DOT  No  J  3103. 
OMB  No.:  2127-W02. 


Administration:  National  Highway 
TrafHc  Safety  Administration. 

Title:  Forms  Utilized  for  Assuring 
Comptiance  of  Imported  Motor  Vehicles 
and  Motor  Vehicle  Equipment. 

Need  for  Information:  To  Import 
vehicles  and  vehicle  equipment. 

Proposed  Use  of  Information:  To  aid 
importers  of  foreign  mode  vefatdes 
import  cars  that  do  not  com{riy  with 
FMVSS. 

Frequency:  On  occasion. 

Burden  Estimate:  4Aja32  hours.  HS-7  it 
takes  0.08333  hours  to  comply  with 
regulations.  Haitdbook  it  takes  4X)  hours 
to  comply  with  regulations. 

Respondents:  Importers. 

FormfsJ:  HS-7  and  Statement  of 
Conformity. 

DOT  No  J  3104. 

OMB  No.:  2127-O006. 

Administration:  National  Hi^iway 
Traffic  Safety  Administration. 

Tit^  Motor  Vehicle  Recall  Campaign 
Audit. 

Need  for  Information:  To  determine  if 
recalls  were  effective. 

Proposed  Use  (^Information:  Owners 
of  an  types  of  motor  vehicles  and  motor 
vehicle  eqtripmeot  that  have  been 
recalled  Iqr  mannfacttaers  report  how 
the  recall  effort  was  performed  by  the 
manufacturer  and  its  dealers,  and  if  the 
recall  work  comfrfeted  was  in 
compliance  with  the  Act 

Frequency:  On  occasion. 

Burden  Estimate:  20.000  hours.  It  take* 
0.1  hour  to  read  the  recall  letter  and 
complete  the  card. 

Respondents:  Individuals/state  or 
local  govemments/businesses/Federal 
agencies  and  small  businesses- 

Form(s):  HS-lia 

ITOr  Mil:  3105. 

OAfflAto-- 2125-0527. 

Administration:  Federal  Highway 
Administration. 

Title:  Public  Lands  Highway 
Applications. 

Need  for  Information:  To  meet  FHWA 
requirements  for  States  to  submit  an 
application  im  the  allocation  of  public 
lands  hi^way  funds. 

Proposed  Use  of  Informati(m:  For 
FHWA  to  allocate  public  lands  highway 
funds  based  on  the  application  of  the 
State  highway  agency. 

Frequency:  Annually. 

Burden  Estimate:  2,700. 

Respondents:  State  highway  agencies. 

Form(s): 

DOT  No.:  3106. 

OMB  No:  2127-0008. 

Administration:  National  Hi^way 
Traffic  Safety  Administration. 

Title:  Vehicle  Owner's  Questionnaire. 
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Need  for  Information:  To  determine 
problem  vehicles. 

Proposed  Use  of  Information:  Solicits 
information  from  vehicle  owners  to 
determine  whether  a  safety  defect  exists 
in  motor  vehicles,  motor  vehicle 
equipment  or  tires,  which  is  used  to 
identify  and  evaluate  possible  defects 
and  provide  the  necessary  evidence  of 
the  existence  of  such  a  defect 

Frequency:  On  occasion. 

Burden  Estimate:  15.960  hours.  HS-3S0 
and  350B.  It  takes  25  minutes  to 
complete  each  of  forms. 

Respondents:  Vehicle/vehicle 
equipment  owners. 

Form(s):  HS-350  and  350B. 

DOT  No.:  3107. 

OMB  No.:  2127-0541. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Owner's  Manual 
Requirements — Motor  Vehicles  and 
Motor  Vehicle  Equipment,  49  CFR 
571.126.  205.  208.  210  575.102  and  105. 

Need  for  Information:  To  inform 
vehicle  owners  and  passengers  about 
proper  use  of  the  vehicle  or  equipment 

Proposed  Use  of  Information:  Certain 
safety  information  which  could  benefit 
the  vehicle  owner  or  operator  by 
reducing  the  risk  of  harm  must  be 
included  in  the  vehicle  owner's  manual 
to  provide  for  safe  operation  by  users. 

Frequency:  On  Occasion. 

Burden  Estimate:  704  hours. 

Respondents:  Businesses/small 
businesses. 

Form(s):  None. 

DOT  No.:  3106. 

OMB  No.:  2127-0045. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  49  CFR  Part  556,  Petitions  for 
Inconsequentiality. 

Need  for  Information:  To  determine 
that  a  defect  or  noncompliance  is 
inconsequential. 

Proposed  Use  of  Information:  This 
regulation  establishes  procedures  for 
manufacturers  to  petition  this  agency  for 
an  exemption  from  the  notice  and 
remedy  requirements  of  the  safety  Act 
due  to  the  inconsequentiality  of  the 
defect  or  noncompliance  as  it  relates  to 
motor  vehicle  safety. 

Frequency:  On  occasion. 

Burden  Estimate:  30  hours.  It  takes 
about  2  hours  to  prepare  one  petition, 
based  on  the  length  of  the  petition. 

Respondents:  Businesses/ 
organizations. 

Form(s):  None. 

DOT  No.:  3109. 

OM5Afo.;  New. 

Administration:  Federal  Aviation 
Administration. 

Title:  FAA  Administrator's  Award  for 
Excellence  in  Aviation  Education. 


Need  for  Information:  The  FAA  needs 
the  information  for  its  recognition  and 
award  program  to  identify  candidates 
for  awards. 

Proposed  Use  of  Information:  We  will 
use  the  information  to  identify  and 
reward  those  educators  who  are  making 
the  most  use  of  innovative  aviation 
related  instructional  techniques. 

Frequency:  Annually. 

Burden  Estimate:  10,750. 

Respondents:  Individuals. 

Form(s):  None. 

DOT  No.:  3110. 

OMB  No.:  2120-0075. 

Administration:  Federal  Aviation 
Administration. 

Title:  Airport  Security  FAR-107. 

Need /Proposed  Use  of  Information: 
To  ensure  that  airport  security  programs 
provide  for  the  protection  of  persons 
and  property  in  Air  Transportation 
against  acts  of  criminal  violence. 

Frequency:  On  occasion  and  Semi- 
annual. 

Burden  Estimate:  39,486  hours. 

Respondents:  Airport  Operators. 

Form(s):  None. 

Issued  in  Washington.  DC.  on  July  28, 1988. 
RobeH  |.  Woods, 

Director  of  Information  Resource 

Management 

(FR  Doc  88-17471  Filed  8-2-88;  8:45  amj 

BILLMQ  COOC  4910-S2-M 


Office  of  Commercial  Space 
Transportation 

IDocket  4S738;  Notice  88-12] 

Orbital  DetMis;  Request  for  Comments 

agency:  Office  of  Commercial  Space 
Transportation,  DOT. 

ACTION:  Request  for  comments  [Docket 
45738;  Notice  88-12). 

summary:  The  U.S.  Government  is 
studying  the  effects  of  orbital  debris  on 
ongoing  and  future  space  activities.  The 
Inter-Agency  Group  for  Space 
(IG(Space)),  which  includes  NASA 
DOD,  DOT,  and  other  agencies,  is 
conducting  a  study  of  this  issue  that  will 
identify  options  and  make 
recommendations  concerning  future 
federal  action.  To  assist  this  effort,  the 
IG  (Space)  is  interested  in  receiving 
public  comments  concerning  this  matter. 
The  Government  is  interested  in 
receiving  comments  from  all  interested 
parties  in  light  of  its  dual 
responsibilities  both  to  conduct  space 
activities  itself  and  to  supervise  space 
activities  conducted  by  private 
commercial  U.S.  parties. 
date:  Comments  should  be  received  by 
August  26, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  K.  Gress,  Licensing  Programs 
Division,  Office  of  Commercial  Space 
Transportation,  Department  of 
Transportation,  400  7th  Street.  SW.. 
Washington,  DC  20590.  Phone:  (202)  366- 
2810. 

ADDRESS:  The  information  should 
identify  the  commenter  and  the  person, 
firm,  or  association  that  the  commenter 
represents  and  should  be  submitted  to 
the  Documentary  Services  Division, 
Attention  /C-55,  Docket  Number  45738. 
U.S.  Department  of  Transportation,  400 
7th  Street,  SW.,  Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION:  The 

Office  is  interested  in  obtaining  the 
views  and  comments  of  interested 
parties,  including  the  launch  industry, 
satellite  manufacturers  and  owners, 
universities,  astronomical  groups,  and 
other  users  of  space.  In  particular,  the 
Office  is  interested  in  receiving 
comment  on  the  following: 

•  Physical  dimensions  of  orbital 
debris  growth 

•  Effects  of  orbital  debris  on  space 
activities  conducted  by  commenters 

■  Potential  costs  to  the  commenters  of 
debris  effects  and  potential  impact  on 
future  space  activities,  if  no  action  is 
taken 

•  Future  plans,  if  any,  of  the 
commenters  designed  to  counter  the 
effects  of  debris 

•  Future  options  for  dealing  with 
debris,  including  their  perceived  cost 
impacts  and  cost  effectiveness 

•  Regulatory  implications  and 
alternatives  that  should  be  considered 
in  addressing  the  space  debris  issue 

NASA  is  publishing  a  similar  request 
for  comment  in  the  Commerce  Business 
Daily  (CBD).  Duplicate  responses  to  this 
request  for  comment  and  the  CBD 
announcement  are  unnecessary.  The 
Department  is  especially  interested, 
however,  in  receiving  information  with 
specific  relevance  to  its  role  as  lead 
agency  for  Federal  pohcy  and  guidance 
pertaining  to  commercial  launch 
activities.  Information  or  data  requested 
to  be  treated  as  proprietary  or 
confidential  should  be  clearly  marked  as 
such.  The  Department  will  consider  late 
filed  comments  to  the  extent  possible. 

Supplementary  oral  comments  may  be 
delivered  at  forums  to  be  conducted  by 
the  Interagency  Group  on  August  31  and 
September  1, 1988.  Only  parties 
submitting  written  comments  by  August 
26  may  be  scheduled  for  verbal 
comments.  Comments  will  be  limited  to 
15  minutes  per  party.  The  meetings  for 
comments  will  be  held  at  NASA  HQ, 
Washington,  DC.  Please  include  a 
request,  with  a  phone  number,  for  an 
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opportunity  to  present  supplementary 
oral  comments.  Appointments  for 
delivering  comments  will  be  confirmed 
by  phone  on  August  29  and  30.  Contact 
William  Djinis,  Code  MD,  NASA  HQ  at 
202/453-1157  with  any  questions 
concerning  verbal  comments. 

Issued  in  Washington.  DC  on  July  29, 1988. 

Courtney  A.  Stadd, 

Director,  Office  of  Commercial  Space 
Transportation. 

|FR  Doc.  88-17487  Filed  B-Z-B8;  8:45  am) 

BILUNG  CODE  4«10-U-M 


Federal  Aviation  Administration 
[Stiimnary  Notice  No.  PE-«8-2«l 

Petition  for  Exemption;  Summary  of 
Petltfons  Received;  Dispositions  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA) ,  DOT. 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11],  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regualtory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  August  23, 1988. 

PrrrrwNS  for  Exemptkjn 


ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No ,  800 

Independence  Avenue,  SW.. 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  915G,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washingtoa  DC  on  July  28, 1988. 
Deborah  E.  Swanlt, 

Acting  Manager.  Program  Management  Staff. 


Docket 
No. 


Petitioner 


Regulations  •Hectad 


Dcscriplton  of  reliel  sought 


25079 

25366 
25603 

25068 
25620 


Montex  Drilling  Company 

United  States  Air  Force 

Fokker  Aircfaft  U.SA.  Inc... 


Aviation  Mettiods.  Inc . 
Hamitton  Aviation „ 


14  CFR  61  58(C) 

91.70 

14  CFR  146.73  and  43.3 

14  CFR  132S.1«6«i)(5)wid(6). 

14  CFR  145.37(14 


To  extend  ExempSof*  No.  4736  tlwt  allows  petitioner's  pilots  to 
complete  ttie  entire  24-monlh  pilot-in-conwiiand  ctwcli  in  an  FAA- 
««)prov«d  simulator  provided  the  pilot  taking  the  flighl  check  has 
convMe  three  takeoffs  and  three  landRigs  iMithin  the  precedmg  90 
days  in  a  BAC  1-11  aircratt 

USAF  on  behaH  o(  SAC,  would  9m  to  withdrawn  »w  petition  lor 
exanyion  to  FAR  Part  91.70. 

To  aHow  peMoner.  pucsuani  to  Its  loreign  repair  station  certilicalion, 
to  pertorm  mairftenance  and  repair  work  on  U.S.-ragistered  aircraft 
manufactured  t>y  the  petitioner,  and  components  thereof,  regard- 
less of  wtiere  such  aipctafl  oparala. 

To  aHow  extended  oMrwater  operations  using  one  high  frequency 
(HF)  transceiver. 

To  Mow  petitioner  to  conduct  maintenance  work  on  Boeing  747. 
Douglas  DC-10.  and  ix)ckheed  L-1011  alrcaft  under  a  Class  IV 
airframe  rating. 


PETmoNS  FOR  Exemption 


Docket 
No. 


Petitioner 


Regutabons  ANecled 


Description  ol  raliel  sought  dkpoeilion 


23488 


23543 


24633 


25291 


Amway  Corporation.. 


Amautical.  Inc. 


Hercules  Fhght  Training  Center.. 


SilverStar  Aviatkxv  Inc.  (formerly  Pumpkin 
Air,  Inc..  and  Ramwood  Inc.). 


14  CFR  61.58(c).. 


14  CFR  61.63ftfM2)  wid  (3)  and  PaH 
6l.AppendnA. 


14  CFR  6l.48(cM1)  and  (d): 
61.157(d)(1)  and  (2);  and  Part  61. 
Appernlix  A. 


14  CFR  133.45(e)(1) 


To  extend  Exemption  No.  4566.  whKh  allows  pilots  of  petitioner  to 
the  24-mone)  ptot-bMximmand  check  In  an  akptane 
provided  that  the  pilot  tMng  the  chock  has  cowpl«<ed 
three  takeoffs  and  three  landngs  within  the  preceding  90  days  in 
the  BAC  1-11  aircraft  Exemption  Ho.  4666  expired  on  12/3/87. 
Grant.  July  21,  1988.  ExenpHon  Na  4964. 

To  permit  trainees  of  petitioner,  who  aie  apptcants  tor  a  type  rating  to 
Iw  added  to  a  private  or  ccwwwreiat  p*0t  cerHlicato.  to  sutatiMe 
the  practical  test  raqiAenianls  ol  §  61.157(a)  tor  Ihoaa  oi 
§6l£3(dK2)  and  (3).  and  to  complela  a  portion  on  that  practical 
test  in  a  simulator  as  authorized  by  §61. 157(d).  Grant.  July  18, 
1988,  Exerr^ftion  No.  4581A. 

To  permit  petitioner  and  persons  ,wf>o  contract  for  services  provided 
by  petitkxter  to  complete  certain  proficiency  checks  and  practical 
tests  in  its  visual  simuletors.  Petitioner  previously  hekl  Exemption 
Uo.  4552,  granting  the  same  privileges.  Exemption  Ho.  4552  expired 
on  November  30,  1987.  Grant.  July  21,  1988,  Exempbon  No.  4963. 

To  aMow  petitioner  emergency  Hesaving  Class  O  rotorcr«*t-k)ad  corrv 
bination  operation  under  certain  conditions  when  one-engin^  inoper- 
ative tK>ver  capability  ^anrxM  t>e  met  under  the  weigfit  and  altitude 
restricttons  for  the  rotoftrafTs  type  certificate.  Denial,  July  21.  1988. 
Exemption  No.  4966. 


29304 
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Petitions  for  Exemption— Continued 

Docket 
No. 

Petitionef 

Regiridtions  Affdctod 

Description  o(  relief  sought  disposition 

25549 

United  Tectmotogws  Corporation.  Pratt  & 

Operatiofw;  arxl  Turbine  Overtiaul  Serv- 
ices Private  Limited  (TOSPL) 

Hazeltine  Corporation _ „ 

14  CFR  145.73(a> 

To  allow  TOSPL  to  perform  maioter»ance,  preventive  maintenance, 
and  alteratKXis  on  certain  compressor  t)lades  and  turtiine  vanes 
used  in  JT80  and  UT90  engines  and  utilized  on  US-registered 
aircraft  wittHXit  regard  as  to  ttieir  geographic  scope  of  operations 
Grant.  July  21.  1968.  ExempHon  No.  4965. 

An  exemption  would  facilitate  thorough  MLS  flight  inspections  oper- 
ations necessitated  by  contract  with  the  Federal  Aviation  Adminis- 
tration (FAA).  Granted:  July  20.  1988. 

25538 

91.79(b>  «  (c).  91.87(dM2)  &   (d)(3). 
91  l09(aKl)«  (a)(2). 

[FR  Doc.  88-17438  Filed  ft-2-«8:  8:45  am] 

BILUNQ  CODE  4t10-13-M 

Federal  Highway  Administration 

Environmental  Impact  Statement;  St 
Joseph  County,  City  of  Itlishawalca,  IN 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Retraction  of  notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  not 
be  prepared  for  a  proposed  highway 
project  located  in  the  City  of 
Mishawaka,  St.  Joseph  County,  Indiana. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  E.  Threlkeld,  District 
Engineer.  Federal  Highway 
Administration,  Federal  O^ice  Building. 
575  North  Pennsylvania  Street,  Room 
254,  Indianapolis.  Indiana.  Telephone: 
(317)  269-7481. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  issued  a  Notice  of  Intent  in  the 
Tuesday,  October  13. 1987,  Federal 
Register  indicating  that  an 
environmental  impact  statement  (EIS) 
would  be  prepared  for  a  proposed  4-lane 
access  controlled  highway  in  the  City  of 
Mishawaka  and  unincorporated  area  of 
St.  Joseph  County.  The  proposed 
highway  has  an  alignment  following 
along  and/or  adjacent  to  existing 
sections  of  Capital  Avenue. 

Letters  and  preliminary  information 
describing  the  proposed  action  were 
sent  to  various  Federal,  State  and  local 
public  agencies  on  September  9, 1987  to 
solicit  comments  on  the  proposed 
action.  An  informal  public  information 
meeting  was  held  on  December  4. 1987 
and  an  early  coordination  meeting  with 


Federal  and  State  public  agencies  was 
held  on  February  4, 1988. 

Comments  received  from  the  public 
agencies  and  citizens  of  the  project  area 
during  the  coordination  phase  indicated 
that  no  signiHcant  impacts  upon  the 
environment  are  anticipated.  Therefore, 
it  has  been  determined  that  an  EIS  will 
not  be  prepared.  An  Environmental 
Assessment  (EA)  will  be  prepared  for 
assessing  potential  impacts  of  the 
proposed  action. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on  )uly  26. 1986. 
James  E.  Threlkeld. 

District  Engineer.  Indianapolis.  Indiana. 
(FR  Doc.  88-17454  Filed  8-2-88;  8:45  am) 

8IUJNG  CODE  4910-22-M 


VETERANS  ADIMINISTRATION 

Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
ACTION:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form,  (2)  the  title  of  the  form,  (3)  the 
agency  form  number,  if  applicable.  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  filled  out,  (8) 
who  will  be  required  or  asked  to  report. 


(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h)  of  Pub.  L.  96-511  applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner,  Department  of 
Veterans  Benefits  (203C),  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VAs  OMB  Desk  Officer.  Joseph 
Lackey,  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW.. 
Washington,  DC  20503,  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  July  25, 1988. 

By  direction  of  the  Administrator. 
Franl(  E.  Lalley, 

Director.  Office  of  Information  Management 
and  Statistics. 

Revision 

1.  Department  of  Veterans  Benefits 

2.  Request  for  Verification  of 
Employment 

3.  VA  Form  26-8497 

4.  This  form  is  used  by  lenders  for 
verifying  loan  applicants'  income  and 
employment  information. 

5.  On  occasion 

6.  Business  or  profit 

7.  369,859  responses 

8.  61.643  hours 

9.  Not  applicable 

[FR  Doc.  88-17421  Filed  8-2-88;  8:45  amj 
BtLUMO  CODE  ISIO-OI-tt 


UMI 


Sunshine  Act  Meetings 


Federal    Regislei 

Vol.  53.  No    149 
Wednesday.  August  3.  1988 


"niis  section  of  the  FRDERAL    REGISTER 
contains  notices  of  meetings  published 
under  tfie  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5  U.S.C.   552b(e)(3). 

COMMODITY  nrrURES  TRADING 

COMMISSION 

TIME  AND  DATE:  10:30  a.m.,  Thursday. 

August  25. 1988. 

place:  2033  K  St..  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 
Rule  Enforcement  Reviews. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254--6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  88-17596  Filed  8-1-88;  3:51  pmj 

MUJNG  CODE  6351-Ot-M 

coMMOomr  futures  trading 

COMMISSION 

TIME  AND  date:  10:00  a.m..  Thursday. 

August  25, 1988. 

place:  2033  K  St.,  NW.,  Washington. 

DC,  5th  Floor  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Application  of  the  AMEX  Commodity 
Corporation  for  designation  as  a 
contract  market  in  Gold  Warrants 
(options). 

CONTACT  PERSON  FOR  MORE 

information:  fean  A-  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  88-17595  Filed  ft-l-«8;  3:51  pm) 

BUXmO  CODE  S3S1-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

|uly  29. 1988. 

TIME  AND  date:  10:00  a.m.,  Thursday. 
August  4. 1988. 

place:  Room  600. 1730  K  Street.  NW., 
Washington.  DC. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  In  addition 
to  the  previously  announced  item,  the 
Commission  will  consider  and  act  upon 
the  following: 

2.  FMC  Wyoming  Corporation,  Docket  Nos. 
WEST  85-43-RM.  etc.  (Issues  include 
consideration  of  a  petition  for  discretionary 
review.) 


it  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  item  be 
included  on  the  agenda  and  that  no 
earlier  announcement  of  the  addition 
was  possible. 

CONTACT  PERSON  FOR  MORE  INFO:  fean 
Ellen.  (202)  653-5629  /  (202)  566-2673  for 
TDD  Relay. 
lean  H.  Ellen, 
Agenda  Clerk. 
[FR  Doc.  88-17564  Filed  8-1-88;  3:04  pm) 

BILLMMS  COOE  STSS^I-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  11:00  a.m..  Monday. 

August  8. 1988. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  August  1,  1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-17554  Filed  8-1-88;  12:27  pm| 

MIXING  COOC  S210-0t-M 

FEDERAL  TRADE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  53  FR, 

Wednesday,  July  25. 1988.  Page  No. 
28332. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m..  Wednesday, 
July  27. 1988. 

CHANGES  IN  THE  AGENDA:  The  Federal 
Trade  Commission  has  deleted  the  open 
session  of  its  previously  announced 
meeting  at  which  it  was  to  discuss 
Consideration  of  Commission  Policy  On 
the  Duration  and  Termination  of 
Commission  Orders. 


Note. — This  meetmg  has  been  moved  from 
open  to  closed  session  to  reflect  the 
anticipation  of  discussion  of  law  enforcement 
matters. 

Benjamin  I.  Berman, 

Acting  Secretary. 

(FR  Doc.  88-17499  Filed  8-1-88:  8:45  am) 

BILUNG  COOE  675»-ei-M 

INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  DATE:  Tuesday.  August  9. 1988 

at  10:00  a.m. 

PLACE:  Room  101.  500  E  Street.  SW., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  Complaints:  Certain 
Electric  Power  Tools.  Battery  Cartridges,  and 
Battery  Chargers  (Docket  Number  1438|. 

5.  Inv.  Nos.  7(n-TA-293-295  and  731-TA- 
412-419  (P)  (Induslriai  Belts  from  Israel.  Italy, 
lapan.  Singapore,  South  Korea.  Taiwan.  The 
United  Kingdom,  and  West  Germany) — 
briefing  and  vote. 

6.  Inv.  Nos.  731-TA-385-386  (F)  (Granular 
Polytetrafluoroethylene  Resin  from  Italy  and 
lapan) — briefing  and  vote. 

7.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary.  (202)  252-1000. 

Kenneth  R.  Mason, 

Secretary. 

July  27, 1988. 

[FR  Doc.  88-17494  Filed  7-29-88;  5:05  pm| 

BHXING  CODE  7020-02-M 

international  TRADE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  53  FR 

28332— dated  July  27. 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETIMG:  3:00  p.m..  Thursday. 
August  4, 1988. 

CHANGE  IN  TIME  AND  DATE  OF  THE 
meeting:  8:45  a.m..  Friday.  August  5, 
1988. 

Notice  is  given  that  the  Commission 
meeting  previously  announced  as 
beginning  at  3:00  p.m.,  on  August  4, 1988, 
will  begin  at  8:45  a.m.  on  Friday.  August 
5, 1988  instead.  In  conformity  with  19 
CFR  201.37(b),  Commissioners 
Brunsdale,  Eckes.  Liebeler.  Lodwick,    . 
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Rohr,  and  Cass  determined  that 

Commission  business  required  the 

change  in  time  and  date  of  the  meeting 

originally  scheduled  for  August  4, 1988. 

and  affirmed  that  no  earlier 

announcement  of  the  change  to  the  date 

and  time  was  possible,  and  directed  the 

issuance  of  this  notice  at  the  earliest 

practicable  time. 

CONTACT  PERSON  FOR  MORE 

INFORMATKNC  Kenneth  R.  Mason. 

Secretary.  (202)  252-1000. 

Kenneth  R.  Mason. 

Secretary. 

]uly  19. 1988. 

[FR  Doc.  88-17502  Filed  8-1-88;  9:34  am] 

MLUNQ  COOC  7M»-«-M 


INTERSTATE) 

TIME  AND  DATE:  10:00  a.m.,  Tuesday. 

August  9. 198& 

place:  Hearing  Room  A,  Interstate 

Commerce  Commission.  12th  & 


Constitution  Avenue,  NW..  Washington. 
DC  20423. 

STATUS:  Open  Special  Conference. 
purpose:  The  purpose  of  the  conference 
is  for  the  Commission  to  discuss  among 
themselves,  and  to  vote  on.  the  agenda 
item.  Although  the  conference  is  open 
for  public  observation,  no  public 
participation  is  permitted. 
MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  3200a 

Rio  Grande  Industries.  Inc  SPTC  Holding. 
Inc.,  The  Denver  and  Rio  Grande  Western 
Railroad  Company — Control — Southern 
Pacific  Transportation  Company. 

CONTACT  PERSON  FOR  MORE 

information:  Alvin  H.  Brown.  Office  of 
Government  and  Public  Affairs. 
Telephone:  (202)  275-7252. 
NoreU  R.  McGee, 

Secretary. 

(FR  Doc.  88-17550  Filed  8-1-88;  12:28  pmj 

BIUJNO  COOe  7»3e-01-«i 


STATE  JUSTICE  tMSTITUTI 
TIME  AND  DATE: 

9:00  a.m.  to  5:00  p.m.,  August  18, 1988. 
9:00  a.m.  to  5:00  p.m..  August  19, 1988. 
9:00  a.m.  to  3:00  p.m.,  August  20, 1988. 
PLACE:  State  Justice  Institute.  120  South 
Fairfax  Street,  Alexandria.  Virginia. 
STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Consideration  of  Applications  submitted 
for  Institute  funding. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  David  L  Tevelin. 

Executive  Director.  State  Justice 

Institute.  120  South  Fairfax  Street, 

Alexandria.  Virginia  22312.  (703)  684- 

6100. 

David  I.  Tevelin. 

Executive  Director 

(FR  Doc.  88-17597  Filed  8-1-88:  3:51  pm) 
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This  section  of  the  FEDERAL   REGISTER 
contains  editorial  correctiorfs  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  t)y  the 
Office  of  the  Federal  Register.  Agef>cy 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1408 

Setoff,  Withholding  and  Stop  Payment 
Policies 

Correction 

In  proposed  rule  document  88-15330 
beginning  on  page  26081  in  the  issue  of 
Monday,  July  11, 1988,  make  the 
following  correction: 

§1408.11    ICorractcd] 

On  page  26082,  in  the  second  column, 
in  the  introductory  text  of  §  1408.11,  in 
the  second  line,  "will  be"  should  read 
"will  not  be". 

BNXlNaCOOE  tCOfrOVO 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-51707:  FRL-340S-7] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

Correction 

In  notice  document  88-14381  beginning 
on  page  24143  in  the  issue  of  Monday, 
)une  27, 1988,  make  the  following 
corrections: 

1.  On  page  24144,  in  the  second 
column,  under  P  88-1337,  in  the  third 
line,  "pheyl"  should  read  "phenyl". 

2.  On  the  same  page,  in  the  third 
column,  under  P  88-1346,  in  the  second 
line,  "Anthracendione"  should  read 
"Anthracenedione".  Also  under  F  88- 
1348,  in  the  fifth  line,  "Use/Import." 
should  read  "Use/Production.". 

3.  On  page  24145,  in  the  second 
column,  under  P  88-1367,  in  the  seventh 
line,  "toxicity"  was  misspelled. 

4.  On  the  same  page,  in  the  third 
column,  under  P  88-1375,  in  the  fifth  line, 
"(S)  Industrial"  should  read  "(G) 
Industrial". 

5.  On  page  24146,  in  the  first  column, 
imder  P  88-1379,  in  the  first  line,  "Ciba- 
Deigy"  should  read  "Ciba-Geigy".  Also 
in  the  fifth  line,  "(S)  Textile"  should 


read  "(G)  Textile":  and  under  P  88-1389. 
in  the  fifth  line,  "(S)  Ink"  should  read 
"(G)  Ink". 


BIUJNO  CODE  1SOS41-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-020-0S-4321-01;  A  23376] 

Realty  Action;  Exchange  of  Public 
Lands;  Apache  County,  AZ 

Correction 

In  notice  document  88-15107  beginning 
on  page  25387  in  the  issue  of 
Wednesday,  July  6, 1988,  make  the 
following  corrections: 

1.  On  page  25388,  in  the  first  column, 
in  the  first  bold  heading  "Meridian"  was 
misspelled. 

2.  On  the  same  page,  in  the  second 
column,  in  the  fifth  line  "Sec.  36"  should 
read  "Sec.  32". 

3.  On  page  25389,  in  the  first  column, 
in  the  eighth  line,  "Sec.  12"  should  read 
"Sec.  32". 

BNXING  COOC  1S0541-0 
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Part  II 


Department  of  the 
interior 

Office  of  Surface  Mining  Reclaniation 
and  Enforcement 

30  CFR  Parts  701  and  785 
Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Permits  for  Special  Categories 
of  Mining;  Special  Permanent  Program 
Performance  Standards;  Proposed  Rule 
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DEPAimiENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  . 

30  CFR  Parts  701  and  785 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Permits  for  Special 
Categories  of  Mining;  Special 
Permanent  Program  Performance 
Standards 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  United  States  Department  of  the 
Interior  (DOI)  proposes  to  establish 
separate  definitions  of  the  terms 
"agricultural  activities"  and  "farming" 
to  replace  the  suspended  defmition  of 
"agricultiu'al  activities  or  farming." 
Related  changes  are  proposed  to 
conform  these  new  deHnitions  with  the 
existing  regulations  governing  mining  on 
Alluvial  Valley  Floors  (AVFs). 

Also,  OSMRE  proposes  to  amend  its 
regulations  to  specify  the  essential 
faydroJogic  functions  of  AVF's  for  which 
information  must  he  provided  in  a  -    -  -. 
permit  application. 
dates: 

Written  comments:  OSMRE  will 
accept  written  comments  on  the 
proposed  rule  until  5:00  p.m.  Eastern 
time  on  September  19,  1988. 

Public  hearings:  Upon  request 
OSMRE  will  hold  public  hearings  on  the 
proposed  rule  in  Washington,  DC  and 
Denver,  Colorado  at  9:30  a.m.  local  time 
on  August  31. 1988.  In  addition,  if 
requested  OSMRE  also  will  hold  public 
hearings  in  the  States  of  Georgia,  Idaho, 
Massachusetts.  Michigan,  North 
Carolina.  Oregon.  Rhode  Island,  South 
Dalcota,  and  Washington  at  times  and 
on  dates  to  be  announced  prior  to  the 
hearings.  OSMRE  will  accept  requests 
for  hearings  at  these  additional 
locations  until  5:00  p.m.  Eastern  Time  on 
August  24, 1988.  Individuals  wishing 
to  attend  but  not  testify  at  any  hearing 
should  contact  the  person  identifled 

under  "FOR  FURTHER  INFORMATION 

CONTACT"  beforehand  to  verify  that  the 

hearing  will  be  held. 

addresses: 

Written  comments:  Hand-deliver  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  5131L, 
1100  L  Street  NW.,  Washington,  DC;  or 
mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  Room  5131L 


1951  Constitution  Avenue  NW.. 
Washington,  DC  20240. 

Public  Hearings:  Department  of  the 
Interior  Auditorium,  18th  and  C  Streets, 
NW..  Washington,  DC;  and  Brooks 
Towers.  2nd  Floor  Conference  Room. 
1020 15th  St.,  Denver,  Colorado.  The 
addresses  for  any  hearings  scheduled  in 
the  States  of  Georgia.  Idaho. 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota  and  Washington,  will  be 
announced  prior  to  the  hearings. 

Request  ft)r  Public  Hearings:  Submit 
requests  orally  or  in  writing  to  the 
person  and  address  specified  under 
"FOR  FURTHER  INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT 

Douglas  Growitz,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240;  Telephone:  202-343-1507 
(Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comraent  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

—Written  comments  submitted  on  the 
proposed  rule  should  be  specific,  Should 
be  confined  to  issues  pertinent  to  the 
proposed  ^les,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practicable,  commenters  should 
submit  three  copies  of  their  comments 
(see  "ADDRESSES").  Comments  received 
after  the  close  of  the  comment  period  or 
delivered  to  addresses  other  than  those 
listed  above  (see  "DATES")  may  not  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  upon  request  only. 
The  times,  dates  and  addresses  for  two 
scheduled  hearings  are  specified 
previously  in  this  notice  (see  "DATES" 
and  "ADDRESSES").  The  times,  dates 
and  addresses  for  any  additional 
hearings  which  may  be  requested  for  the 
remaining  locations  have  not  been 
determined,  but  will  be  announced  in 
the  Federal  Register  at  least  7  days  prior 
to  any  hearings  held  at  those  locations. 
Persons  who  wish  to  participate  in  a 
hearing  at  any  of  these  additional 
locations  for  which  no  hearing  has  been 
pre-scheduled,  should  notify  Mr. 
Growitz  (see  "FOR  further 
INFORMATION  CONTACT")  either  orally  or 
in  writing  of  the  desired  hearing  location 
by  5:00  p.m.  Eastern  time  August  24, 
198& 


If  no  one  has  contacted  Mr.  Growitz  to 
express  an  interest  in  participating  in  a 
hearing  at  any  given  location  by 
August  24,  19138,  the  hearing  will  not 
be  held.  If  only  one  person  expresses  an 
interest,  a  public  meeting  rather  than  a 
hearing  may  be  held  and  the  results 
included  in  the  Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record,  OSMRE 
requests  that  persons  who  testify  at  a 
hearing  give  the  transcriber  a  written 
copy  of  their  testimony.  To  assist 
OSMRE  in  preparing  appropriate 
questions,  OSMRE  also  requests  that 
persons  who  plan  to  testify  submit  to 
OSMRE  at  the  address  previously 
specified  for  the  submission  of  written 
comments  (see  "addresses")  an 
advance  copy  of  their  testimony. 

II.  Background 

Statutory  Provisions 

In  addition  to  the  general 

environmental  protection  performance 

standards  applicable  to  all  lands,  the 

Surface  Mining  Control  and  Reclamation 

Act  of  1977  (the  Act),  30  U.S.C.  1201  et 

seq.,  provides  specific  protection  for 

alluvial  valley  floors  (AVFs).  Section 

7m(l)-ofthe  Act,  30  U.S.C,  1291(1),     

defines  "alluvial  valley  fioors"  as 

"unconsolidated  stream  laid  deposits 

holding  streams  where  water 

availability  is  sufficient  for  subirrigation 

or  flood  irrigation  agricultural  activities 
•  •  •  t. 

Subject  to  a  number  of  exceptions, 
section  510(b)(5)  of  the  Act,  30  U.S.C. 
1260(b)(5),  requires  a  surface  coal 
mining  operation  permit  application  to 
demonstrate  affirmatively,  and  the 
regulatory  authority  to  find  in  writing, 
that  a  number  of  requirements  unique  to 
AVF's  would  be  satisfied  by  the 
proposed  operation.  Section  510(b)(5)(A) 
requires  that  the  application 
demonstrate  that  the  surface  coal 
mining  operation  would  "not  interrupt, 
discontinue,  or  preclude  farming  on 
alluvial  valley  floors  that  are  irrigated  or 
naturally  subirrigated  *  *  *  ".  in 
addition,  section  510(b)(5)(B)  requires  a 
demonstration  that  the  operation  would 
not  materially  damage  the  quantity  or 
quality  of  water  in  surface  or 
underground  water  systems  that  supply 
the  AVF's  referred  to  in  paragraph 
(5)(A). 

As  provided  in  section  510(b)(5),  these 
requirements  do  not  apply  to: 

(1)  Surface  coal  mining  operations      ' 
located  east  of  the  100th  meridian  west 
longitude: 
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(2)  Undeveloped  range  lands  which 
are  not  significant  to  fanning  on  the 
AVF-s; 

(3)  Lands  for  which  the  regulatory 
authority  finds  that  the  mining  operation 
will  only  interrupt,  discontinue  or 
preclude  farming  of  "such  small  acreage 
as  to  be  of  negligible  impact  on  the 
farm's  agricultural  production|;)"  and 

(4)  Those  surface  coal  mining 
operations  which  in  the  year  preceding 
the  enactment  of  the  Act  (August  3, 
1977)  produced  coal  in  commercial 
quantities,  and  were  located  within  or 
adjacent  to  AVF's  or  had  specific  permit 
approval  from  the  State  regulatory 
authority  to  conduct  surface  coal  mining 
operations  on  AVF's. 

Another  exemption  from  the  section 
510(b)(5)  requirements  is  provided  by 
section  506(d)(2)  of  the  Act,  30  U.S.C. 
1256(d)(2).  for  new  operations  proposed 
in  an  application  for  renewal  or  revision 
of  a  permit  issued  under  the  Act  where 
the  new  operations  extend  to  land 
beyond  the  boundaries  authorized  in  the 
original  permit.  This  exemption  applies 
only  if  (1)  the  new  land  previously  was 
identified  in  the  reclamation  plan 
submitted  under  section  508  of  the  Act, 
and  (2)  the  original  operations  were 
exempt  from  the  requirements  of  section 
510(b](5)  of  the  Act  under  the  section 
510(b)(5)  proviso  for  operations  which 
produced  coal  in  commercial  quantities 
in  the  year  preceding  enactment  of  the 
Act. 

Irrespective  of  whether  the  standards 
of  section  510(b)(5]  for  the  protection  of 
farmed  AVFs  apply  to  a  particular 
surface  coal  mining  operation,  the 
hydrologic  protection  requirements  of 
section  515(b)(10)  of  the  Act.  30  U.S.C. 
1265(b)(10),  do  apply.  Section  515(b)(10) 
requires  that  mining  operations  take 
certain  steps  to  minimize  disturbances 
to  the  prevailing  hydrologic  balance  at 
the  mine  site  and  in  associated  off  site 
areas,  and  to  the  quality  and  quantity  of 
water  in  surface  and  ground  water 
systems.  This  requirement  applies  both 
during  and  after  surface  coal  mining 
operations  and  during  reclamation.  The 
required  steps  include,  as  specified  in 
section  515(b)(10)(F),  preserving 
throughout  the  mining  and  reclamation 
process  the  essential  hydrologic 
functions  of  AVFs  in  the  arid  and 
semiarid  areas  of  the  country. 

Regulatory  History  and  Court  Decision 

Section  701.5     Definition  of 
"agricultural  activities  or  farming". 

The  term  "agricultural  activities"  was 
first  defined  in  a  final  rule  published  on 
March  13. 1979  (44  FR  15317).  The  rule 
did  not  define  the  term  "farming."  On 


lune  28, 1983  (48  FR  29820),  the 
substance  of  the  definition  was  revised 
somewhat,  and  its  scope  was  expanded 
to  cover  either  "agricultural  activities  or 
farming."  Under  the  revised  definition 
the  term  "agricultural  activities  or 
farming"  meant: 

[WJith  respect  to  alluvial  valley  floors,  the 
use  of  any  tract  of  land  for  the  production  of 
animal  or  vegetable  life,  based  on  regional 
agricultural  practices,  where  the  use  is 
enhanced  or  facilitated  by  subirrigation  or 
flood  irrigation.  These  uses  include,  but  are 
not  limited  to.  pasturing  or  grazing  of 
livestock,  and  the  cropping,  cultivation,  or 
harvesting  of  plants  whose  production  is 
aided  by  the  availability  of  water  from 
subirrigation  or  flood  irrigation.  Those  uses 
do  not  include  agricultural  activities  which 
have  no  relationship  to  the  availability  of 
water  from  subirrigation  or  flood  irrigation 
practices. 

The  preamble  to  the  June  28, 1983  rule 
(48  FR  29803)  stated  that  although  the 
Act  and  OSMRE's  regulations  use  both 
the  terms  "agricultural  activities"  and 
"farming."  their  meaning  with  respect  to 
AVF's  is  the  same. 

Coal  industry  plaintiffs  in  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation  (II)  (In  Re:  Permanent  II),  No. 
79-1144  {D.D.C.  October  1, 1984), 
challenged  the  combined  definition  of 
"agricultural  activities  or  farming" 
arguing  that  the  term  "agricultural 
activities"  is  more  general  than  the  term 
"farming,"  and  thus  encompasses  more 
land  uses. 

Reasoning  that  the  use  of  two 
different  terms  in  the  Act  indicated  a 
congressional  intent  to  prescribe  a 
different  meaning  to  each,  the  court  in  In 
Re:  Permanent  II  remanded  the 
definition  of  "agricultural  activities  or 
farming."  Slip  op.  at  30-31.  The  court 
held  that  the  Secretary  must  reconsider 
the  definition  and  any  additional 
regulations  necessary  to  conform  them 
to  congressional  intent.  On  February  21, 
1985  (50  FR  7274),  OSMRE  suspended 
the  definition.  OSMRE  since  has 
reconsidered  the  definition  and  is  now 
proposing  separate  definitions  for 
"agricultural  activities"  and  "farming." 
OSMRE  is  also  proposing  other  rule 
changes  needed  for  conformity  with  the 
proposed  definitions. 

Section  785.19(d)(2)(i)      Information  on 
the  essential  hydrologic  functions  of 
alluvial  valley  floors. 

The  March  13, 1979.  permanent 
program  rules  at  30  CFR  785.19(d)(3)  (44 
FR  15375)  described  specific 
information,  surveys  and  analyses  that  a 
surface  coal  mining  and  reclamation 
permit  application  was  required  to 
include  concerning  the  geologic, 
hydrologic  and  biologic  characteristics 


that  support  the  essential  hydrologic 
functions  of  AVFs.  These  rules  were 
revised  by  OSMRE  on  June  28. 1983  (48 
FR  29821)  as  part  of  a  major  revision  of 
the  AVF  rules.  The  revised  regulation  at 
30  CFR  785.19(d)(2){i)  required  that  the 
permit  application  include  detailed 
surveys  and  baseline  data  required  by 
the  regulatory  authority  for  a 
determination  of  the  characteristics  of 
AVFs  which  are  necessary  to  preserve 
their  essential  hydrologic  functions 
throughout  the  mining  and  reclamation 
process.  However,  the  details  formerly 
contained  in  §  785.19(d)(3)  of  precisely 
what  such  surveys  and  baseline  data 
should  consist  of  had  been  deleted. 

The  citizen  and  environmental 
plaintiffs  in  In  Re:  Permanent  II 
challenged  the  deletion  of  the  specific 
requirements  from  the  rule  on  the 
grounds  that  the  preamble  to  the  rule 
contained  inadequate  justification  for 
the  revision.  The  court  remanded  30  CH* 
785.19{d)(2)(i)  for  OSMRE  to  provide 
guidance  to  operators  and  regulatory 
authorities  as  to  what  type  of 
information  was  required.  Slip  op.  30-40. 
The  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  affirmed 
the  district  court  remand,  concluding 
that  the  Secretary  did  not  adequately 
explain  why  such  guidance  was  not 
needed.  NWFv.  Model.  No.  84-5743.  Slip 
op.  at  67-73.  (D.C.  Cir.  January  29. 1988). 
OSMRE  now  proposes  to  amend  5  785.19 
accordingly. 

III.  Discussion  of  Proposed  Rtile 

General 

In  developing  the  proposed  rule. 
OSMRE  solicited  and  received 
comments  on  draft  rule  language  from 
citizen  and  environmental  groups, 
industry  trade  associations,  and  State 
regulatory  authorities.  These  comments 
have  been  considered  in  drafting  the 
rule. 

The  proposed  rule  would  remove  from 
30  CFR  701.5  the  definition  of  the  term 
"agricultural  activities  or  farming"  and 
replace  it  with  separate  definitions  of 
the  terms  "agricultural  activities"  and 
"farming."  This  change  is  being 
proposed  in  response  to  the  court's 
suggestion  that  "the  use  of  different 
words  does  connote  an  intent  [by  the 
Congress]  to  prescribe  a  different 
meaning"  for  these  terms.  Slip  op.  at  31. 

To  conform  related  AVF  rules  with 
these  proposed  definitions  OSMRE  is 
also  proposing  to  revise  the  definition  of 
"materially  damage  the  quantity  or 
quality  of  water"  and  to  revise  30  CRR 
7R5.19(b)(2){ii)  and  (b)(3). 

OSMRE  also  proposes  to  revise  30 
CFR  785.19(d){2)(i)  in  response  to  the  " 
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court  order  that  specific  guidance  to 
operators  and  regulatory  authorities  as 
to  what  type  of  information  about 
potentially  affected  AVFs  must  be 
placed  in  a  permit  application. 

Each  of  these  proposed  changes  is 
discussed  in  detail  below. 

A.  Section  701.5     Definitions  of 
"agricultural activities"  and  "farming" 

The  proposed  rule  at  30  CFR  701.5 
would  remove  the  suspended  definition 
of  the  term  "agricultiuBl  activities  or 
fanning"  and  replace  it  with  separate 
definitions  of  the  terms  "agricultural 
activities"  and  "farming."  OSMRE  is 
proposing  this  change  following 
reexamination  of  die  legislative  history 
of  the  Act  in  response  to  the  remand 
order  issued  by  the  district  court 

1.  Court  Decision 

The  district  court  in  In  Re:  Permanent 
II  stated: 

Congress  used  the  term  "agricultural 
activities"  in  its  definition  of  AVFs.  30  U.S.C. 
S  1291(1).  and  "farming"  in  describing  pennit 
requirements.  Id.  at  9 12Q0(5)(A).  This  court 
will  not  presmne  to  define  these  terms,  but 
the  use  of  diSeient  words  does  connote  an 
intent  to  prescribe  a  different  meaning. 
(Slip  op.  at  n.  dtstioa  ooutted.) 

Thus,  SQMrate  definitions  of  these 
two  terms  are  required  by  the  court's 
decision  if  they  are  needed  to  conform 
the  OSMRE  regulations  with 
congressional  intent 

2.  Legidative  History 

To  determine  congressional  intent 
OSMRE  reexamined  the  legislative 
history  of  the  Act  as  it  relates  to  AVFs. 
Based  on  the  legislative  history  of 
section  510(bM5)  of  die  Act  OSMRE  has 
concluded  that  separate  definitions  are 
appropriate. 

The  Congress  used  the  term 
"a^cultural  activities"  in  section  701(1) 
of  the  Act  in  defining  "alluvial  valley 
floors."  The  term  "fiarming"  was  used  in 
section  510(b)(5)(A)  of  the  Act  in  the 
AVF  permit  finding  provision.  In  an 
attempt  to  strike  a  bwdance  between  the 
need  to  preserve  the  productive  use  of 
AVFs  and  the  need  to  recover  coal 
beneath  them,  it  ai^iears  that  the 
Congress  intended  section  510(b)(5)  of 
the  Act  to  protect  only  those  AVFs 
which  support  farming,  and  not  those 
which  support  other  agricultural 
activities  such  as  ranching. 

Early  versions  of  section  510(b)(5)(A) 
of  the  Act  would  have  protected 
ranching  as  well  as  farming  on  AVFs. 
Both  the  House  and  Senate  bills  at  one 
time  prohibited  the  regulatory  authority 
from  approving  a  pennit  unless  it  found 
that  the  proposed  surface  coal  mining 
operation,  if  located  west  of  the  100th 
meridian  west  longitude,  would  "not 


have  a  substantial  adverse  effect  on 
valley  floors  *  *  *  where  farming  can  be 
practiced  *  *  *  (excluding  undeveloped 
range  lands],  where  such  valley  floors 
are  significant  *  *  *  farming  and 
ranching  operations  *  *  *"  H.R.  Rep. 
No.  45,  94th  Cong.,  1st  Sess.  22  (1975) 
(Report  accompanying  H.R.  25);  S.  Rep. 
No.  128,  95th  Cong.,  Ist  Sess.  20  (1977) 
(Report  accompanying  S.  7)  (emphasis 
added).  Additionally,  both  bills 
extended  this  prohibition  to  potential  as 
well  as  present  farming  and  ranching. 

The  language  extending  the  coverage 
to  "ranching  operations"  was  deleted  by 
the  House  in  197B  and  by  the  Senate  in 
1977.  After  H.R.  25  was  reported  out  in 
1975,  a  controversy  arose  concerning  the 
scope  of  section  510(b)(5).  In  the  next 
session  the  House  adopted  language 
very  similar  to  the  provision  as  was 
finally  enacted  on  August  3, 1977.  It 
provided  that  the  regulatory  authority 
could  not  approve  the  permit  unless  it 
found  that  the  operation  would  not 
"interrupt  discontinue,  or  prevent 
farming  on  alluvial  valley  floors,  *  *  * 
but  excluding  undeveloped  range  lands 
*  *  *  and  those  lands  as  to  whidh  the 
regulatory  authority  finds  that  if  the 
fanniag  that  will  be  interrupted  *  *  *  is 
of  such  small  acreage  as  to  be  of 
negligible  impact  on  the /arm's 
agricultural  production  •  *  *"  Section 
510(b)(5)  of  the  1978  House  bill  also 
contained  a  provision  grandfathering 
certain  operations  which  existed  prior  to 
the  enactment  of  the  Act  See  H.FL  Rep. 
No.  896,  94tii  Cong..  2nd  Sess.  2  (1976) 
(Report  accompanying  H.R  9725). 

Although  the  deletion  of  the  term 
"ranching"  was  not  specifically 
discussed,  the  debates  on  the  floor 
indicate  that  the  Congress  amended  the 
AVF  permit  finding  provision  largely  in 
response  to  the  Adniinistration's 
concern  that  the  provision  in  the  1975 
House  bill  could  be  read  to  "close  some 
existing  mines  and  *  *  *  lock  up 
significant  coal  reserves."  121  Cong. 
Rea  1295a  82r^  (May  5. 1975):  H.R. 
Rep.  No.  896,  04di  Cong..  2d  Sess.  3 
(1976).  The  effect  of  the  amendment  was 
to  increase  the  recoverability  of  coal 
underlying  AVFs  by  deleting  both  the 
protection  for  present  and  potential 
ranching,  and  by  adding  the  grandfather 
provisions  and  the  small  acreage 
exemption. 

The  Senate  did  not  delete  the 
ranching  protection  from  the  AVF  permit 
finding  provision  of  its  bill  until  May  of 
1977  when  it  passed  a  compromise 
amendment  introduced  by  Senate^ 
Melcher.  Senator  Johnston  first 
introduced  an  amendment  which 
required  a  finding  that  the  operation 
would  not  interrupt  discontinue  or 
prevent  farming  on  AVFs  unless,  among 


other  matters,  "the  total  value  of  the 
coal  mined  *  *  *  would  exceed,  by  a 
ratio  of  100  to  1.  the  total  value  of  the 
farming  or  ranching  products  that  would 
be  produced  from  said  acreage  *  •  *"• 
123  Cong.  Rec.  S  8030  (daily  ed.)  (May 
19, 1977]  (emphasis  added].  Senator 
Hart  then  offered  an  amendment  which 
would  have  banned  all  mining  on  AVF's 
irrespective  of  the  agricultural  use  of  the 
land,  with  a  limited  grandfather 
provision.  123  Cong.  Rec  15691  (May  2a 
1977).  These  two  amendments  were 
defeated. 

A  third  amendment  introduced  by 
Senator  Melcher  and  ultimately  adopted 
by  the  Senate,  contained  the  identical 
language  of  the  1976  House  bill, 
including  the  deletion  of  the  protection 
for  ranching,  and  the  addition  of  the 
grandfather  provision  and  the  small 
acreage  exemption.  The  Senator 
emphasized  that  this  language  was 
designed  to  protect  lands  where  there 
was  farming  that  depended  on  irrigation. 
He  further  stated  that  in  1976  this 
language  had  been  carefully  reviewed 
and  represented  a  compromise  among 
environmental  and  labor  groups,  coal 
companies,  individual  landowners  and 
government  a^ncies.  123  Cong.  Rec 
15751  (May  20, 1977).  The  Senator 
characterized  his  amendment  as  a 
"middle  ground  [between  the  Hart  and 
the  fohnston  amendments]  *  *  *  because 
it  does  retain  the  restrictions  on  keeping 
the  alluvial  valley  floor  farming 
operations  intact  But  it  allows  enough 
discretion  through  the  regulatory 
authority  to  allow  [mining]  in  those 
instances  where  the  mining  operation 
would  not  violently  disturb  a  farming 
operation  on  a  valley  floor  *  •  *"  i23 
Cong.  Rec  at  15752  (emphasis  added). 

The  legislative  history  of  section 
510(b)(5).  therefore,  indicates  that  the 
Congress  twice  rejected  language  which 
would  have  broadened  the  scope  of  the 
AVF  permit  finding  provision  to 
encompass  ranching  as  well  as  farming 
activities.  OSMRFs  1983  combined 
definition  of  "agricultural  activities  or 
farming"  therefore  appears  inconsistent 
with  congressional  intent  Accordingly, 
OSMRE  has  proposed  to  define 
"farming"  as  a  subset  of  "agricultural 
activities"  distinct  from  ranching. 

3.  Definitions  Proposed 

As  described  above,  it  appears  from 
the  debates  leading  to  adoption  of  the 
Melcher  amendment  that  the  Congress 
intended  to  protect  only  those  AVFs 
being  farmed  and  not  those  being 
ranched.  (See  A2.  Legislative  history, 
above.)  llierefore.  in  proposing  separate 
definitions  of  "agricultural  activities" 
and  "fanning"  consistent  with  the 
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legislative  history  it  is  necessary  to 
distinguish  farming  from  ranching. 
OSMRE  believes  the  most  practical  way 
to  make  that  distinction  is  to  consider 
"pasturing  or  grazing  of  livestock"  in  the 
arid  and  semi-arid  areas  west  of  the 
100th  meridian  as  ranching,  and  to  limit 
farming  to  activities  which  involve 
raising  plants.  That  concept  is  embodied 
in  the  proposed  definitions  described 
below. 

"Agricultural  activities".  The 
definition  proposed  for  "agricultural 
activities"  is  similar  to  the  remanded 
definition  of  "agricultural  activities  or 
farming."  However,  the  specific  terms 
"cultivation,"  "cropping,"  and 
"harvesting"  found  in  the  definition  of 
"agricultural  activities  or  farming"  are 
replaced  in  the  proposed  definition  by 
the  generic  term  "farming."  Therefore, 
the  proposed  defmition  of  "agricultural 
activities"  reads  as  follows: 

Agricultural  activities  means,  with 
respect  to  alluvial  valley  floors,  the  use 
of  any  tract  of  land  for  the  production  of 
animal  or  vegetable  life,  based  on 
regional  agricultural  practices,  where 
the  use  is  enchanced  or  facilitated  by 
subirrigation  or  flood  irrigation.  These 
uses  include,  but  are  not  limited  to, 
farming  and  the  pasturing  or  grazing  of 
livestock.  These  uses  do  not  include 
agricultural  activities  which  have  no 
relationship  to  the  availability  of  water 
from  subirrigation  or  flood  irrigation 
practices. 

"Farming".  For  consistency  with  the 
definition  of  "agricultural  activities" 
described  above,  OSMRE  proposes  to 
define  "farming"  in  terms  of  the 
"cultivation,"  "cropping"  and 
"harvesting"  of  plants. 

Farming  means,  with  respect  to 
alluvial  valley  floors,  the  primary  use  of 
those  areas  for  the  cultivation,  cropping 
and  harvesting  of  plants  which  benefit 
from  irrigation,  or  natural  subirrigation, 
that  results  from  the  increased  moisture 
content  in  the  alluvium  of  the  valley 
floors.  For  purposes  of  this  definition 
harvesting  does  not  include  the  grazing 
of  livestock. 

This  proposed  definition  of  "farming" 
differs  significantly  from  the  former 
definition  of  "agricultural  activities  or 
farming."  Under  the  former  defmition 
there  was  no  distinction  made  between 
ranching  and  farming,  and  all 
agricultural  activities,  including 
ranching,  that  could  occur  on  an  AVF 
were  considered  to  be  farming.  In  this 
proposed  definition  farming  is  limited  to 
the  "cultivation,  cropping,  and 
harvesting  of  plants."  Also,  the  terms 
"cultivation,"  "cropping"  and 
"harvesting"  are  used  in  a  different  way 
from  how  they  were  used  in  the  former 
defmition.  The  use  of  "and"  instead  of 


"or"  in  linking  the  terms  requires  that  all 
three  activities  (i.e.  cultivation,  cropping 
and  harvesting)  must  occur  for  an  AVF 
to  qualify  as  farmed.  For  purposes  of 
this  rule  OSMRE  presumes  that  each  is  a 
distinct  activity,  and  that  cultivation 
means  the  preparation  of  the  land  for 
planting,  cropping  means  planting  and 
tending,  and  harvesting  means  the 
gathering  in  of  the  crop. 

Requiring  all  three  activities  to  be 
performed  to  establish  that  an  AVF  is 
farmed  helps  to  ensure  that  there  is  a 
distinction  maintained  between 
ranching  and  farming.  If  only  one  of  the 
three  were  required  for  farming  to  exist, 
then  those  grazed  AVFs  that  are  merely 
improved  by  cultivation  or  cropping 
activities  could  be  considered  as  farmed 
although  their  primary  use  is  the  grazing 
of  livestock,  a  ranching  activity.  For  the 
same  reason  OSMRE  also  presumes,  for 
purposes  of  this  rule,  that  the  "pasturing 
or  grazing  of  livestock"  is  not  a  method 
of  harvesting.  Under  this  proposed  rule 
the  production  of  forage  would  only  be 
considered  a  farming  activity  when  the 
forage  crop  is  mechanically  harvested 
(i.e.,  cut  and  either  stacked  or  bailed). 

Farming  as  the  "primary  use"  of  an 
A  VF.  The  phrase  "primary  use"  in  the 
definition  of  "farming"  is  intended  to 
cover  those  AVFs  wdiich  are  fanned  in 
most  years  but  not  in  others  due  to  an 
unsatisfactory  yield,  excess  production, 
or  some  other  factor.  The  use  of  an  AVF 
for  the  "pasturing  or  grazing  of 
livestock"  in  some  years  does  not 
preclude  the  AVF  firom  being  classified 
as  farmed  and  thereby  entitled  to  the 
protection  of  section  510(b)(5)  of  the  Act. 

However,  the  "cultivation,  cropping 
and  harvesting"  of  plants  constitute 
"farming"  only  where  such  activities  are 
actually  the  primary  use  of  an  AVF.  The 
suspended  definition  placed  all 
"cultivation,  cropping  or  harvesting" 
within  the  scope  of  "agricultural 
activities  or  farming."  This  proposal 
differs  since  occasional  farming 
activities  on  AVFs  not  primarily  used 
for  "cultivation,  cropping  and 
harvesting,"  and  not  capable  of 
producing  crops  on  a  regular  basis, 
would  not  be  considered  farming. 

Plants  not  benefitting  from  irrigation 
or  subirrigation.  "Farming,"  under  the 
proposed  definition,  is  limited  to  those 
"plants  *  *  *  which  benefit  from 
irrigation,  or  natural  subirrigation,  that 
results  from  the  increased  moisture 
content  in  the  alluvium  of  the  valley 
floors."  Therefore,  although  an  AVF  is 
used  for  the  cultivation,  cropping  and 
harvesting  of  plants,  it  would  not  qualify 
as  "farmed"  if  the  plants  being 
cultivated,  cropped  and  harvested  do 
not  benefit  from  irrigation  or 
subirrigation. 


4.  Effect  of  Proposal 

The  chief  consequence  of  defining 
"farming"  separately  from  "agricultural 
activities"  is  that  whenever  30  CFR 
785.19  or  822.12  refers  to  "farming."  it  no 
longer  would  apply  to  all  "agricultural 
activities."  For  example,  S  822.12(b)(1) 
provides  an  exclusion  from  the 
prohibitions  of  S  822.12(a)  "|w|here  the 
premining  use  of  an  alluvial  valley  floor 
is  undeveloped  rangeland  which  is  not 
significant  to  fanning.  •  *  *"  Under  the 
proposed  definitions,  this  provision 
would  not  apply  to  every  agricultural 
activity,  but  only  to  those  activities 
which  involve  the  "cultivation,  cropping 
and  harvesting"  of  plants.  Furthermore, 
the  provision  in  §  822.12(a)  prohibiting 
mining  when  operations  would 
"interrupt,  discontinue,  or  preclude 
fanning"  on  AVFs  would  apply  only  to 
those  areas  in  which  "farming"  would 
be  affected.  The  "farmed"  AVF  areas 
being  affected  so  as  to  invoke  the 
§  822.12(a)  prohibition  can  include  areas 
which  were  not  being  mined  but  would 
have  their  "farming"  interrupted, 
discontinued,  or  precluded  by  a  mining 
operation  located  on  a  nearby  portion  of 
the  same  AVF.  The  net  effect  of  these 
proposed  definitions  would  be  to 
remove  from  those  areas  used  for 
agricultural  activities  other  than 
"farming"  some  protection  afforded 
AVFs  by  the  suspended  rules. 

5.  Request  for  Comments 

The  proposed  rule  interprets  the 
pasturing  and  grazing  of  livestock  as  a 
non-farming  (ranching)  agricultural 
activity  and  limits  "farming"  to  those 
situations  were  cultivation,  cropping 
and  harvesting  practices  are  all 
employed.  Comments  are  solicited  on 
whether  any  other  meaningful  or 
practical  disdnctions,  consistent  with 
the  court  order  and  the  legislative 
history,  can  be  made  between 
"agricultural  activities"  and  "farming." 

B.  Section  701.5  Definition  of 
"materially  damage  the  quantity  or 
quality  of  water" 

As  required  by  the  district  court  in  In 
Re:  Permanent  II.  slip  op.  at  31,  for 
conformity  with  the  proposed  definitions 
of  "agricultural  activities"  and 
"farming"  OSMRE  proposes  to  amend 
the  definition  of  "materially  damage  the 
quantity  or  quality  of  water"  by 
substituting  the  term  "farming"  for  the 
term  "agricultural  activities."  The 
revised  definition  would  read  as 
follows: 

Materially  damage  the  quantity  or  quality 
of  water  means,  with  respect  to  alluvial 
valley  floors,  to  degrade  or  reduce  by  surface 
coal  mining  and  reclamation  operations  the 
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water  quantity  or  quality  supplied  to  the 
alluvial  valley  floor  to  the  extent  that 
resulting  changes  would  significantly 
decrease  the  capability  of  the  alluvial  valley 
floor  to  support  farming. 

OSMRE  believes,  based  on  its 
previously  discussed  review  of  the 
legislative  history  of  the  Act  and 
decision  of  the  district  court  in  In  Re: 
Permanent  II,  that  the  material  damage 
finding  required  by  section  510(b)(5)(B) 
of  the  Act  applies  only  to  AVFs  which 
support  "farming."  Therefore,  the 
deHnition  of  "material  damage"  should 
be  limited  to  decreases  in  the  capability 
of  those  AVFs  to  support  "fanning" 
instead  of  all  "agricultural  activities." 
The  result  of  this  change  would  be  to 
narrow  the  protection  afforded  to  AVFs 
by  by  eliminating  protection  for  AVFs 
primarily  used  for  non-farming  (i.e., 
ranching)  agricultural  activities  such  as 
grazing. 

C.  Section  785.19(b)  Applicability  of 
statutory  exclusions 

Revisions  also  are  needed  to  conform 
existing  30  CFR  785.ig(b)  to  the 
proposed  definitions  of  "agricultural 
activities"  and  "farming."  Section 
785.19(b)(2)  provides  for  mining  on 
AVFs  und?r  two  of  the  section  510(b)(5) 
statutory  exclusions  described  above. 
The  first  exclusion  applies  to 
undeveloped  rangelands  which  are  not 
sigDificant  lo  farming:  the  second 
exclusion  applies  to  mining  when  the 
regulatory  authority  finds  that  mining 
activities  would  affect  farming  of  "such 
small  acreage  as  to  be  of  negligible 
impact  on  the  farm's  agricultural 
production."  Proposed  S  785.19(b)(2)(ii) 
would  require  the  regulatory  authority  to 
base  its  determination  of  whether  an 
impact  was  "negligible";  on  the 
relationship  between  the  loss  of 
production  from  the  affected  farmland 
areas  to  the  farm's  total  agricultural 
production  over  the  life  ofthe  mme. 

This  proposed  provision  includes 
several  changes,  but  remains  very 
similar  to  the  1983  final  rule.  Because 
this  paragraph  deals  with  the  impact  of 
surface  coal  mining  on  "farming."  and 
the  proposed  definition  of  "farming" 
does  not  indude  the  use  of  AVFs  for 
grazing,  OSNffl^  is  proposing  that  the 
reference  to  grazing  be  deleted  from 
§  785.19(b)(2)(ii).  Further,  because  the 
use  of  AVFs  for  hay  production  falls 
within  the  proposed  definition  of 
"farming"  as  previously  discussed,  this 
paragraph  has  been  reorganized  and  the 
term  "hayed  AVF  area"  deleted. 

Two  odier  editorial  changes  are  also 
being  proposed  for  clarity  and 
consistency  with  the  proposed  definition 
of  "farming."  First,  the  word  "total"  has 
been  added  as  a  jnodifier  to  the  term 


"agricultural  production"  to  emphasize 
that  the  basis  by  which  any  impact  is 
measured  is  a  farm's  total  agricultural 
production  over  the  life  of  the  mine. 
Second,  the  phrase  "vegetation  and 
water  of  the  developed  grazed  or  hayed 
alluvial  valley  floor  area"  has  been 
changed  to  "farmland  areas"  because 
the  former  can  be  construed  to  be 
related  to  areas  which  are  not  farmed 
under  the  proposed  definition  of 
"farming."  The  use  of  "farmland  areas" 
is  consistent  with  terms  found  in 
existing  §  785.19(b)(3). 

Proposed  §  785.19(b)(3)  defines  a  farm 
as  a  land  unit  on  which  farming  is 
conducted.  The  requirements  of  this 
section  are  the  same  as  those  in  the 
suspended  rule  except  that  the  term 
"farming"  has  been  substituted  for  the 
term  "agricultural  activities." 

Otherwise  §  785.19(b)(3)  remains 
unchanged  from  the  suspended  rule. 
This  revision  is  proposed  to  conform 
this  paragraph  with  section  510(b)(5)  of 
the  Act,  as  well  as  with  the  proposed 
definition  of  "farming." 

D.  Section  785.19(cl)(2)(i)  Information  on 
the  essential  hydrologic  functions  of 
alluvial  valley  floors 

The  district  court  in  In  Re:  Permanent 
II,  Slip  op.  at  38-40,  remanded  30  CFR 
785.19{d)(2)(i)  to  the  Secretary  to  provide 
guidance  to  operators  and  regulatory 
authorities  as  to  what  type  of 
information  was  required! 

Section  785.19(d)(3)  of  the  1979  rules 
had  included  specific  information 
requirements  to  describe  the 
characteristics  which  support  the 
essential  hydrologic  functions  of  alluvial 
valley  floors.  Those  specific  information 
requirements  had  been  deleted  from 
§  785.19(d)  when  it  was  revised  in  1983. 
The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  NWF  v. 
Model.  No.  85-5743,  slip  op.  at  B8-73 
(D.C.  Cir.  lanuary  29, 1988),  "affirm[ed) 
the  remand  so  that  the  Secretary  may 
provide  appropriate,  official  guidance  to 
the  operators  and  regulatory  authorities, 
or  conversely,  explain  why  such 
guidance  is  not  needed.  Slip  op.  at  73. 

The  special  protections  afforded  to 
AVFs  by  the  Act  are  described  in  two 
sections:  Section  510(b)(5)  prohibits  a 
regulatory  authority  from  approving  a 
permit  unless  the  applicant  submits 
information  which  affirmatively 
demonstrates  that  certain  protections  to 
farming  on  AVF's  are  provided.  Section 
515(b)(10)(F)  requires  the  preservation 
throughout  mining  and  reclamation  of 
the  "essential  hydrologic  functions"  of 
AVFs.  In  section  515(b)(10)(Fl  the 
Congress  identified  special  protections 
to  be  afforded  all  AVFs  independent  of 
the  protections  for  farming  on  alluvial 


valley  floors  provided  by  section 
510(b)(5). 

In  NWF  V.  Model  the  court  of  appeals 
upheld  the  Secretary's  view  that  the 
protection  of  essential  hydrologic 
functions  extended  to  all  alluvial  valley 
floors  rather  than  just  those  significant 
to  farming.  Slip  op.  at  105-108.  The  court 
stated  that  "it  seems  entirely  plausible  . 
*  *  *  that  Congress  intended  *  *  *  to 
protect  all  alluvial  valley  floors  in  arid 
and  semi-arid  areas  with  a  performance 
standard  while  also  providing  special 
protection  at  the  permit  stage  for  those 
alluvial  valley  floors  significant  to 
farming."  Slip  op.  at  108.  The  court  went 
on  to  say  that  "(although  the  legislative 
history  cited  by  Industry  clearly 
supports  the  notion  that  Congress 
intended  special  protection  for  farms 
dependent  on  alluvial  valley  floors,  it 
does  nothing  to  refute  the  notion  that 
other  alluvial  valley  floors  are  also 
subject  to  protection,  albeit  not  at  the 
permitting  stage."  Slip  op.  at  108 
(emphasis  added).  This  is  consistent 
with  the  fact  that  the  Act  requires  no 
permitting  information  on  the  essential 
hydrologic  functions  of  AVFs. 

Although  the  Act  does  not  require  any 
permit  information  on  essential 
hydrologic  functions,  and  does  not 
require  the  Secretary  to  further 
elaborate  or  "flesh  out"  this 
performance  standard,  it  remains  within 
the  Secretary's  discretion  to  add  ' 
corresponding  permit  information 
requirements.  NWFv.  Model,  slip  op.  at 
79-80.  Therefore,  OSMRE  intends  to 
continue  to  require  permit  information 
relative  to  preserving  and  reestablishing 
the  essential  hydrologic  functions  of  all 
AVFs.  The  information  requirMnent 
now  being  proposed,  which  differs  from 
that  required  under  the  1979  and  1983 
rules,  is  described  below. 

In  the  1979  rules  OSMRE  regulated  the 
protection  of  essential  hydrologic 
functions  in  three  ways:  First,  by 
promulgating  at  30  CFR  701.5  an 
extensive  definition  of  "essential 
hydrologic  functions"  which  read  as 
follows: 

Essential  hydrologic  functions  means  the 
role  of  an  alluvial  valley  floor  in  collecting, 
storing,  regulating,  and  making  the  natural 
flow  of  surface  or  ground  water,  or  both, 
usefully  available  for  agricultural  activities 
by  reason  of  the  valley  floor's  topographic 
position,  the  landscape  and  the  physical 
properties  of  its  underlying  materials.  A 
combination  of  these  functions  provides  a 
water  supply  during  extended  periods  of  low 
precipitation. 

(a)  The  role  of  the  valley  floor  in  collecting 
water  includes  accumulating  runoff  and 
discharge  from  aquifers  in  Bufiicicnt  amounts 
to  make  the  water  available  at  the  alluvial 
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valley  floor  greater  than  (he  amount  available 
from  direct  precipitation. 

(b)  The  role  of  the  alluvial  valley  floor  in 
storing  water  involves  limiting  the  rate  of 
discharge  of  surface  water,  holding  moisture 
in  soils,  and  holding  ground  water  in  parous 
materials. 

(c)(1)  The  role  of  the  alluvial  valley  floor  in 
regulating  the  natural  flow  of  surface  water 
results  from  the  characteristic  configuration 
of  the  channel  flood  plain  and  adjacent  low 
terraces. 

(2)  The  role  of  the  alluvial  valley  floor  in 
regulating  the  natural  flow  of  ground  water 
results  from  the  properties  of  the  aquifers 
which  control  inflow  and  outflow. 

(d)  The  role  of  the  alluvial  valley  floor  in 
making  water  usefully  available  for 
agricultural  activities  results  from  the 
existence  of  flood  plains  and  terraces  where 
surface  and  ground  water  can  be  provided  in 
sufFicient  quantities  to  support  the  growth  of 
agriculturally  useful  plants,  from  the  presence 
of  earth  materials  suitable  for  the  growth  of 
agriculturally  useful  plants,  from  the  temporal 
and  physical  distribution  of  water  making  it 
accessible  to  plants  throughout  the  critical 
phases  of  the  growth  cycle  either  by  flood 
irrigation  or  by  subirrigation,  from  the  natural 
control  of  alluvial  valley  floors  in  limiting 
destructive  extremes  of  stream  discharge, 
and  from  the  erosional  stability  of  earth 
materials  suitable  for  the  growth  of 
agriculturally  useful  plants. 
44  FR  1531B  (March  13, 1979) 

Second,  by  promulgating  a 
performance  standard  at  30  CFR  822.11 
requiring  the  preservation  or 
reestablishment  of  the  geologic, 
hydrotogic,  and  biologip  characteristics 
that  support  those  functions.  In  the 
pertinent  part,  that  standard  read  as 
follows: 

(a)  Surface  coal  mining  and  reclamation 
operations  shall  be  conducted  to  preserve 

*  '  *  the  essential  hydrologic  functions  of 
alluvial  valley  floors  not  within  an  affected 
area  *  *  *  by  maintaining  those  geologic, 
hydrologic  and  biologic  characteristics  that 
support  those  functions. 

(b)  Surface  coal  mining  and  reclamation 
operations  shall  be  conducted  to  reestablish 

*  *  *  the  essential  hydrologic  functions  of 
alluvial  valley  floors  within  an  affected  area 

*  •  *  by  reconstructing  those  geologic, 
hydrologic  and  biologic  characteristics  that 
support  those  functions. 

(c)  The  characteristics  that  support  the 
essential  hydrologic  functions  of  alluvial 
valley  floors  are  those  in  30  CFR  785.19(d)(3) 

*      «      * 

44  FR  15450  (March  13, 1979) 

And  third,  by  promulgating,  at  30  CFR 
785.19(d).  permit  information 
requirements  to  describe  those 
characteristics.  See  44  FR  15375  and 
15376  (March  13, 1979). 

In  1983,  OSMRE  revised  the  AVF  rules 
with  respect  to  essential  hydrologic 
functions  in  four  ways:  First,  the 
definition  of  "essential  hydrologic 
functions"  was  shortened  and  simplified 
to  read  as  follows: 


Essential  hydrologic  functions  means  the 
role  of  an  alluvial  valley  floor  in  collecting, 
storing,  regulating,  and  making  the  natural 
flow  of  surface  or  ground  water,  or  both, 
usefully  available  for  agricultural  activities 
by  reason  of  the  valley  floor's  topographic 
position,  the  landscape,  and  the  physical 
properties  of  its  underlying  materials.  A 
combination  of  these  functions  provides  a 
water  supply  during  extended  periods  of  low 
precipitation. 

Second,  the  §  822.11  performance 
standards  were  rewritten  to  relate 
directly  to  protection  of  the  essential 
hydrologic  functions,  rather  than  to  the 
"geologic,  hydrologic,  and  biologic 
characteristics  that  support  those 
functions."  In  pertirent  part,  §  822.11 
was  revised  to  read  as  follows: 

(a)  The  operator  *  *  *  shall  minimize 
disturbances  to  the  hydrologic  balance  by 
preserving  '  *  *  the  essential  hydrologic 
functions  of  an  alluvial  valley  floor  not  within 
the  permit  area. 

(b)  The  operator  '   *  *  shall  minimize 
disturbances  to  the  hydrologic  balance  within 
the  permit  area  by  reestablishing  "  *  *  the 
essential  hydrologic  functions  of  alluvial 
valley  floors. 

Third,  former  paragraph  §  822.11(c) 
containing  the  cross  reference  to 
§  785.19(d)(3),  which  specified  the 
detailed  information  requirements  to 
describe  those  "geologic,  hydrologic, 
and  biologic"  characteristics,  was 
removed.  See  48  FR  29820  (June  28, 
1983). 

And  fourth,  the  §  785.19(d)  permitting 
requirements  were  revised.  That 
revision  removed:  (1)  The  detailed 
information  requirements  previously 
contained  in  §  785.19(d)(2),  which 
primarily  related  to  the  use  of  an 
alluvial  valley  floor  for  farming;  and  (2) 
§  785.19(d)(3),  which  required  detailed 
information  describing  those  geologic, 
hydrologic,  and  biologic  characteristics 
necessary  to  support  the  essential 
hydrologic  functions.  See  48  FR  29820 
(June  28, 1983).  The  1983  revision  of 
§  785.19(d)(2)(i)  did  retain,  however,  the 
requirement  for  detailed  survey  and 
baseline  data  to  determine  those 
characteristics  of  alluvial  valley  floors 
necessary  to  preserve  the  essential 
hydrologic  functions,  but  did  not  specify 
what  those  surveys  and  baseline  data 
should  address. 

In  its  October  1. 1984  decision,  the 
district  court  in  In  Re:  Permanent  II 
remanded  §  785,19(d)(2)(i)  to  the 
Secretary  to  provide  guidance  as  to 
what  type  of  information  would  satisfy 
this  requirement  in  the  absence  of 
previous  S  785.19(d)(3).  Slip  op.  at  39-40. 
Although  the  court  of  appeals  in  NWF  v. 
Hodei  noted  the  deletions  of  both 
§  785.19(d)(2)  and  S  785.19(d)(3)  (see  slip 
op.  at  69,  note  51),  only  the  deletion  of 
previous  S  785.19(d)(3).  which  specified 


permit  information  requirements  to 
describe  those  characteristics  which 
support  the  essential  hydrologic 
functions,  was  the  subject  of  the  district 
court  remand.  Therefore,  the  scope  of 
this  rulemaking  is  limited  to  providing 
the  necessary  degree  of  guidance  as  to 
what  information  must  be  submitted  on 
the  permit  application  to  describe  the 
essential  hydrologic  functions  of  alluvial 
valley  floors,  and  to  explaining  the 
deviation  from  the  requirements  of 
§  785.19(d)(3)  of  the  1979  rules.  Since  the 
1983  changes  to  the  information 
requirements  contained  in  §  785.19(d)(2) 
of  the  1979  rules  were  not  related  to  the 
characteristics  supporting  essential 
hydrologic  functions,  and  were  not 
covered  by  the  district  court  remand, 
this  rule  does  not  address  them. 
In  light  of  the  court  of  appeals 
decision  upholding  the  district  court 
remand  of  S  785.19(d)(2)(i)  to  the 
Secretary  for  further  guidance.  OSMRE 
has  reconsidered  the  requirements  of 
that  section  and  is  proposing  a 
substantial  revision.  Since  this  rule  is  to 
address  those  permit  application 
information  requirements  necessary  for 
a  regulatory  authority  to  determine 
projected  compliance  with  the 
performance  standards,  the  proposed 
information  requirement  is  structured  to 
support  the  definition  of  essential 
hydrologic  functions  at  30  CFR  701.5  and 
the  performance  standard  requiring  their 
protection  at  30  CFR  822,11.  as  they 
exist  today.  Since  the  performance 
standard  no  longer  is  written  in  terms  of 
the  characteristics  which  support  the 
essential  hydrologic  functions,  it  would 
be  inappropriate  to  return  to  the 
information  requirements  previously 
contained  in  S  785.19(d)(3),  which  was 
written  in  terms  of  those 
"characteristics."  Instead,  proposed 
§  785.19(d)(2)(i)  is  structured  to  reflect 
the  revised  definition  of  essential 
hydrologic  functions  and  the 
performance  standard  requiring  direct 
protection  or  restoration  of  those 
functions. 

Proposed  §  785.19(d)(2)(i)  expands 
upon  the  1983  rule  and  identifies  those 
specific  requirements  for  AVF 
information  that  must  be  included  in  a 
permit  application.  It  requires  the 
applicant  to  include  in  the  application 
specified  information  on  essential 
hydrologic  functions  of  the  AVF.  This 
proposal  has  an  emphasis  different  from 
the  1983  rule,  which  contained 
requirements  to  provide  information  on 
those  characteristics  of  AVFs  necessary 
to  support  their  essential  hydrologic 
functions.  OSMRE  believes  this  change 
is  appropriate  since  the  performance 
standard  is  no  longer  structured  around 


29316  Federal  Register  /  Vol.  53,  No.  149  /  Wednesday.  Augost  3.  1988  /  Proposed  Rules 


UMI 


those  characteristics,  but  is  now  built 
around  the  essential  hydrologic 
functions  themselves,  and  those  factors 
related  to  the  AVF  that  contribute  to 
them.  Therefore,  OSMRE  proposes  to 
revise  30  CFR  785.19(d)(2)(i)  (A)  through 
(D)  as  described  below  to  specify  those 
functions  of  AVFs  for  which 
information  is  required  in  a  permit 
application. 

Paragraph  A  requires  a  description  of 
those  factors  contributing  to  the 
collection  of  water  within  the  AVF,  such 
as  the  amount,  rate  and  frequency  of 
rainfall  and  runoff,  surface  roughness, 
slope  and  vegetative  cover,  infiltration 
and  evapotranspiration,  relief,  and  slope 
and  density  of  drainage  channels. 

Paragraph  B  requires  a  description  of 
those  factors  contributing  to  storing  of 
water  within  the  AVF,  such  as 
permeability,  infiltration,  depth  and 
direction  of  ground  water  flow,  porosity, 
and  water  holding  capacity. 

Paragraph  C  requires  a  description  of 
those  factors  contributing  to  the 
regulation  of  the  flow  of  surface  and 
ground  water  within  the  AVF,  such  as 
longitudinal  profile  and  slope  of  the 
valley  and  channels,  the  sinuosity  and 
cross  sections  of  the  channels, 
interchange  of  water  between  streams 
and  associated  alluvial  and  bedrock 
aquifers,  and  rates  and  amount  of  water 
supplied  by  the  aquifers. 

Paragraph  O  requires  a  description  of 
those  factors  contributing  to  the 
availability  of  water  in  the  AVF,  such  as 
the  presence  of  floodplains  and  terraces 
suitable  for  agricultural  activities. 

OSMRE  believes  that  the  detailed 
language  added  to  pn^Kwed 
i  785.1fl(dM2Xi)  (A)  through  (D), 
although  diffnent  from  the  information 
required  under  S  785.19(dK3)  of  the 
March  13. 1S79  rule,  would  provide  the 
necessary  guidance  to  operators  and 
regulatory  authorities,  consistent  with 
the  revised  definition  and  performance 
standards.  Thus,  the  level  of  guidance 
sought  by  the  district  court  would  be 
provided. 

IV.  Procedural  Matters 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

This  rule,  if  adopted,  would  be 
applicable  thrnigb  cross-referencing  in 
those  States  with  Federal  programs  and 
on  Indian  lands.  Federal  program  States 
include  Georgia,  Idaho,  Massachusetts. 
Michigan.  North  Carolina,  Oregon. 
Rhode  Island.  South  Dakota,  Tennessee, 
and  Washington.  The  Federal  programs 
for  these  States  are  found  at  30  CFR 
Parts  910.  912,  921.  922.  933.  937.  939.  941. 
942.  and  947.  respecUvely.  The  Indian 


lands  program  is  found  at  30  CFR  Part 
750. 

Comments  are  solicited  as  to  whether 
unique  conditions  exist  in  any  of  these 
States  or  on  Indian  lands  relating  to  this 
proposal  which  should  be  reflected 
either  as  changes  to  the  national  rules  or 
as  State-specific  amendments  to  any  or 
all  of  the  Federal  programs  or  the  Indian 
lands  program. 

OSMRE  has  proposed  to  implement  a 
Federal  program  for  the  State  of 
California.  52  FR  39594  (Oct.  22, 1987). 
Comments  are  also  specifically  solicited 
as  to  whether  conditions  exist  in 
California  that  should  be  reflected  in  the 
proposed  Federal  program  for  that  State. 

Federal  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  paragraph 
785.19(d)(2)(i)  of  30  CFR  785.19  of  the 
proposed  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3501  et  seq.  and 
assigned  clearance  number  1029-0040. 

Executive  Order  12291 

The  DOi  has  examined  the  proposed 
rule  according  to  the  criteria  of 
Executive  Order  12291  (February  17. 
1981)  and  has  determined  that  it  is  not 
maJOT  and  does  not  require  a  regulatory 
impact  analysis. 

Regulatory  Flexibility  Act 

The  DOI  has  determined,  pursuant  to 
the.  Regulatory  Flexibility  Act,  5  U.S.C. 
601  e/  seq..  that  the  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  a  draft 
environmental  assessment  (EA)  and  has 
made  an  interim  finding  that  the 
proposed  rule  would  not  significantly 
affect  the  quality  (tf  the  human 
environment  under  section  102(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  42  U.S.C  4332(2)(C).  It  is 
anticipated  that  a  finding  erf  no 
significant  impact  will  be  approved  for 
the  final  rule  in  accordance  with 
OSMRE  procedures  under  NEPA.  The 
EA  is  on  file  in  the  OSMRE 
Administrative  Record  at  the  address 
listed  in  the  "aooNESSa"  section  of  the 
preamble.  An  EA  will  be  completed  on 
the  final  nde  and  a  conclusion  reached 
on  the  significance  of  any  resulting 
impacts  before  promulgation  of  the  final 
rule. 

Author 

The  (Hincipal  author  of  this  rule  is 
Douglas  Growitz,  Division  of 
Reclamation  Technology,  Office  of 


Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue 
NW..  Washington.  DC  20240;  Telephone: 
202-343-1507. 

List  of  Subjects 

30  CFR  Port  701 

Law  Enforcement  Surface  mining. 
Underground  mining. 

30  CFR  Part  785 

Reporting  and  recordkeeping 
requirements.  Surface  mining, 
Underground  mining. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  Parts  701  and  785  as  set  forth 
below. 

Date:  June  24. 1988. 
).StevMGrilM, 

Asaistant  Secretary— land  and  Minerals 
Management 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  Part  701  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87  (30  U.S.C.  1201  et 
sag.),  and  Pub.  L  100-34,  unless  otherwise 
noted. 

2.  In  §  701.5  the  definition  of 
"agricultural  activities  or  farming**  is 
removed,  definitions  of  "agricultural 
activities"  and  "farming"  are  added  in 
alphabetical  order,  and  the  defiiiition  of 
"materially  damage  the  quantity  or 
quality  of  water"  is  revised  to  read  as 
follows: 

§701.5    Definitiona. 

Agricultural  activities  means,  with 
respect  to  alluvial  valley  floors,  the  use 
of  any  track  of  land  for  the  production  of 
animal  or  vegetable  life,  based  on 
regional  agricultural  practices,  where 
the  use  is  enhanced  or  facilitated  by 
subirrigation  or  flood  hrigation.  These 
uses  include,  but  are  not  limited  to, 
farming  and  the  pasturing  or  grazing  of 
livestode.  These  uses  do  not  include 
agrictiltural  activities  which  have  no 
relationship  to  the  availability  of  water 
from  subirrigation  or  flood  irrigation 
practices. 

Fanning  means,  with  respect  to 
alluvial  vaUey  floors,  the  primary  use  of 
those  areas  for  the  c»iltivation,  cropping 
and  harvesting  of  plants  whicii  benefit 
from  irrigation,  or  natural  subirrigation, 
that  results  fivm  the  increased  moisture 
content  in  the  alluvium  of  the  valley 
floors.  For  purposes  of  this  definition 
harvesting  does  not  include  the  grazing 
of  livestock. 
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Materially  damage  the  quantity  or 
quality  of  water  means,  with  respect  to 
alluvial  valley  floors,  to  degrade  or 
reduce  by  surface  coal  mining  and 
reclamation  operations  the  water 
quantity  or  quality  supplied  to  the 
alluvial  valley  floor  to  the  extent  that 
resulting  changes  would  significantly 
decrease  the  capability  of  the  alluvial 
valley  floor  to  support  fanning. 


PART  785— REQUIREMENTS  FOR 
PERMITS  FOR  SPEOAL  CATEGORIES 
OF  MINING 

3.  The  authority  citation  for  Part  785  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  95-87  {30  U.S.C.  1201  et 
seq.).  and  Pub.  L  100-34.  unless  otherwise 
noted. 

4.  Section  785.19  is  amended  by 
revising  paragraphs  (b)(2)(ii).  (b)(3)  and 
(dK2)(i)  to  read  as  follows: 

§  785.19    Surface  coal  mining  and 
reclamation  operations  on  areas  or 
adjacent  to  areas  including  alluvial  vaMey 
noors  in  ttie  arid  and  semiarid  areas  west 
of  the  100th  meridian. 


(b)* 
(2)- 


(ii)  Any  farming  on  the  alluvial  valley 
floor  that  would  be  affeced  by  the 
surface  coal  mining  operation  is  of  such 
small  acreage  as  to  be  of  neglible  impact 
on  the  farm's  agricultural  production. 
Negligible  impact  of  the  proposed 
operation  on  fanning  will  be  based  on 
the  relative  importance  of  the  affected 
farmland  areas  of  the  alluvial  valley 
floor  area  to  the  farm's  total  agricultural 
production  over  the  life  of  the  mine;  or 
*         *         *         *         « 

(3)  For  the  purpose  of  this  section,  a 
farm  is  one  or  more  land  units  on  which 
farming  is  conducted.  A  farm  is 
generally  considered  to  be  the 
combination  of  land  units  with  acreage 
and  boundaries  in  existence  prior  to 
August  3. 1977.  or.  if  established  after 
August  3. 1977.  with  those  boundaries 
based  on  enhancement  of  the  arm's 
agricultural  productivity  and  not  related 
to  surface  coal  mining  operations. 
***** 

(d)  *  *  * 

(2)  *  *  * 

(i)  The  essential  hydrologic  functions 
of  the  alluvial  valley  floor  which  might 
be  affected  by  the  mining  and 
reclamation  process.  The  information 
required  by  this  subparagraph  shall 
identify  those  factors  which  contribute 
to  the  collecting,  storing,  regulating  and 


making  the  natural  flow  of  water 
available  for  agricultural  activities  on 
the  alluvial  valley  floor  and  shall 
include,  but  are  not  limited  to: 

(A)  Factors  contributing  to  the 
function  of  collecting  water,  such  as 
amount,  rate  and  frequency  of  rainfall 
and  runoff,  surface  roughness,  slope  and 
vegetative  cover,  infiltration,  and 
evapotranspiration.  relief,  slope  and 
density  of  drainage  channels; 

(B)  Factors  contributing  to  the 
function  of  storing  water,  such  as 
permeability,  infiltration,  porosity,  depth 
and  direction  of  ground  water  flow,  and 
water  holding  capacity; 

(C)  Factors  contributing  to  the 
function  of  regulating  the  flow  of  surface 
and  ground  water,  such  as  the 
longitudinal  profile  and  slope  of  the 
valley  and  channels,  the  sinuosity  and 
cross-sections  of  the  channels, 
interchange  of  water  between  streams 
and  associated  alluvial  and  bedrock 
aquifers,  and  rates  and  amount  of  water 
supplied  by  these  aquifers;  and 

(D)  Factors  contributing  to  water 
availability,  such  as  the  presence  of 
flood  plains  and  terraces  suitable  for 
agricultural  activities. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart23 
[OGL-fRL-aSM-S] 

Designation  of  Office  To  Receive 
Petitions  for  Review  of  Agency 
Actions 

agency:  Environmental  ProtRction 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Congress  recently  adopted 
Pub.  L  100-236, 101  Stat.  1731,  amending 
28  U.S.C.  2112  (a  section  of  the  United 
States  Judicial  Code).  The  statute 
requires  each  federal  agency  to  receive 
a  copy  of  each  petition  for  review  of  a 
final  agency  action  filed  in  the  United 
States  Courts  of  Appeals.  That  officer  is 
then  required  to  notify  the  United  States 
Judicial  Panel  on  Multidistrict  Litigation 
of  any  petitions  received  within  ten 
days  of  the  effective  date  of  the  action. 
This  rule  designates  the  General 
Counsel  as  the  appropriate  officer  for 
the  Environmental  Protection  Agency. 
EFFECTIVE  DATE:  August  3,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  Hill.  Office  of  General 
Counsel  (LE-132W).  U.S.  EPA.  401  M 
Street  SW..  Washington,  DC  20460. 
Phone:  (202)  3a2-770a 
SUPPLEMENTARV  INRMIMATION: 

I.  Introduction 

Congress  recently  adopted  Pub.  L 
100-236. 101  Stat.  1731,  amending  28 
U.S.C.  2112  (a  section  of  the  United 
States  Judicial  Code).  The  amendment 
states  that  when  a  federal  agency 
receives  two  or  more  petitions  filed  in 
two  or  more  United  States  Courts  of 
Appeals  challenging  a  final  agency 
action  within  ten  days  of  the  effective 
date  of  that  action,  the  U.S.  Judicial 
Panel  on  Multidistrict  Utigation  will 
pick  at  random  one  of  the  Circuit  Courts 
in  which  a  petition  was  filed,  and 
consolidate  all  other  appeals  in  the 
chosen  court. 

The  amendment  is  designed  to 
eliminate  the  so-called  "race  to  the 
courthouse",  which  occurs  when 
different  parties  attempt  to  file  a 
challenge  to  an  administrative  action  in 
one  Court  of  Appeals  before  the  other 
parties  can  file  in  a  different  court. 

Under  the  amended  section  2112(a)(2), 
each  federal  agency  is  required  to 
designate,  by  rule  or  regulation,  the 
office  and  officer  to  receive  a  copy  of 
each  petition  filed.  That  officer  is  then 
required  to  notify  the  Judicial  Panel  of 
any  petitions  received  within  the  ten 
day  period,  in  accordance  with  Rules 


20-25  of  the  Panel,  which  were  adopted 
by  the  Panel  following  passage  of  the 
law.  This  rule  designates  the  General 
Counsel  as  the  appropriate  officer  for 
the  Environmental  Protection  Agency. 

II.  Background  of  Public  Law  100-236 

Certain  actions  taken  by  federal 
agencies  are  subject  to  direct  judicial 
review  in  the  United  States  Courts  of 
Appeals.  Some  federal  statutes  specify  a 
particular  Circuit  Court  where  venue 
shall  lie  for  a  challenge  to  actions  taken 
under  that  statute.  For  instance,  the 
Clean  Air  Act  requires  that  challenges 
to  national  rules  be  filed  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  (42  U.S.C.  7407(b)(1)).  Other 
federal  statutes  either  do  not  specify 
where  challenges  may  be  filed,  or  allow 
judicial  review  of  agency  actions  in  any 
appropriate  Court  of  Appeals.  The  Clean 
Water  Act  (CWA)  allows  direct  judicial 
review  of  certain  EPA  actions  in  the 
Circuit  Court  where  the  petitioner 
resides  or  transacts  business  (33  U.S.C. 
1369(b)(1)). 

Where  judicial  review  of  agency 
actions  is  not  limited  to  a  single  court, 
challenges  to  agency  action  may  be  filed 
by  several  petitioners  in  several 
different  Courts  of  Appeals.  Prior  to  the 
passage  of  Pub.  L  100-236,  these 
multiple  petitions  for  review  would  be 
transferred  and  consolidated  in  the 
court  where  the  first  petition  was  filed. 
The  "first-to-file"  rule,  adopted  In  1958. 
was  designed  to  make  the  selection  of 
the  court  of  review  as  fair  as  possible.* 
However,  the  rule  created  an 
unintended  problem.  Many  petitioners 
appear  to  believe  that  certain  Circuits 
will  be  more  sympathetic  to  their 
arguments  on  review  than  other  Circuits. 
Thus,  the  first-to-file  rule  created  an 
incentive  for  them  to  "race"  competing 
petitioners  "to  the  courthouse"  and  file 
in  their  preferred  Circuit  Court  as  soon 
as  the  action  of  the  agency  became  final. 

Races  to  the  courthouse  have  become 
both  highly  sophisticated  and  extremely 
amusing  processes.  As  documented  in 
EPA's  first  proposal  for  eliminating 
courthouse  races  under  the  CWA  (44  FR 
32006),  potential  petitioners  often  go  to 
great  lengths  to  ensure  that  they  file 
first.  Messengers  may  be  placed  at  the 
agency  to  wait  for  notice  of  an  action  to 
be  issued.  They  may  be  connected  by 
phone  chains,  walkie-talkie  chains,  or 
people  chains  to  other  messengers  who 
wait  at  the  office  of  the  court  cleri(. 
petitions  for  review  in  hand.  Since  a 
petition  for  review  need  only  state  who 


■  Prior  to  19S8,  if  multiple  petition*  wew  Hied 
challenging  an  Agency  order,  the  Agency  had  Ihe 
diacfetion  to  aelect  In  which  Court  of  Appeala  the 
petitioiu  would  be  heard.  - 


is  challenging  the  agency  action  and 
what  action  is  being  challenged  (i.e.,  no 
reasons  for  the  challenge  need  be 
enumerated  in  the  petition),  the  petition 
for  review  can  be  prepared  well  in 
advance.  Phone  chains  allow  a  petition 
for  review  to  be  filed  within  minutes  or 
even  seconds  of  when  the  notice  of  final 
agency  action  is  issued.  The  spectacle  of 
a  courthouse  race,  in  addition  to  being 
unseemly  and  somewhat  unprofessional, 
is  highly  disruptive  to  both  the  agency 
and  the  U.S.  Courts.  Furthermore, 
disputes  over  who  "won"  the  race  have 
led  to  time-consuming  litigation.  In  the 
case  of  one  challenge  to  an  action  of  the 
Federal  Energy  Regulatory  Commission, 
an  Administrative  Law  Judge  ordered  a 
"reenactment"  of  the  race  to  determine 
how  long  it  would  actually  have  taken 
the  petitioners  to  file  after  notice  of  the 
action  was  issued  (see  44  FR  32010).  In 
that  same  race,  the  ALJ  also 
investigated  how  accurately  the  time 
stamps  at  the  Fifth  and  D.C.  Circuit 
Courts  were  calibrated  to  determine 
whether  the  earlier-stamped  petition 
had  actually  been  filed  later! 

In  1980,  the  Administrative 
Conference  of  the  United  States 
recommended  statutory  changes  to 
eliminate  races  to  the  courthouse  (1  CFR 
305.80-5).  Its  reconunendation,  to 
provide  for  a  random  selection  of  the 
court  of  review  from  among  those  courts 
where  petitions  for  review  have  been 
filed,  was  embodied  in  bills  introduced 
in  the  97th,  98th,  99th,  and  most  recently. 
100th  Congresses  (H.R.  1162;  S.  1128). 
H.R.  1162  was  the  first  of  these 
proposals  to  pass  both  houses.  The 
President  signed  the  bill  on  January  8. 
1988. 

Congress  had  already  eliminated 
races  to  the  courthouse  under  the  CWA. 
The  Water  Quality  Act  of  1987  (Pub.  L 
10O-4.  passed  February  4, 1987)  included 
an  amendment  to  the  judicial  review 
provisions  of  the  CWA,  which 
authorized  a  random  selection  of  the 
reviewing  court  if  EPA  received  notice 
that  multiple  petitions  for  review  of  an 
agency  action  under  the  CWA  were 
filed  within  30  days  of  the  date  EPA 
received  notice  of  the  first  such  petition 
(33  U.S.C.  1389(b)(3)).  Pub.  L  100-236 
repealed  this  provision  under  the  CWA 
in  favor  of  the  generic  provision  in  28 
U.S.C  2112(a). 

III.  Past  EPA  Rulemakings 

Prior  to  the  amendments  to  the  CWA. 
and  later,  the  Judicial  Code,  EPA  had 
already  taken  steps  to  minimize  the 
effects  of  races  to  the  courthouse.  In 
1979.  EPA  responded  to  req^est8  from 
concerned  parties  and  proposed  a  rule 
which  specified  the  exact  moment  when 
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an  action  under  the  CWA  would  become 
"final"  for  purposes  of  judicial  review 
(44  FR  32006).  This  rule  was  finalized  on 
April  17, 1980  (45  FR  26046).  In  1985.  EPA 
extended  the  rule  to  cover  all  EPA- 
administered  statutes  under  which  the 
filing  of  petitions  for  review  in  multiple 
courts  could  occur  (50  FR  7268).* 

Under  the  1985  rule,  most  final  EPA 
actions  reviewable  in  the  Courts  of 
Appeals  were  deemed  to  be  "final"  at 
1:00  p.m.  eastern  time  fourteen  days 
after  the  date  of  publication  in  the 
Federal  Register,  or  fourteen  days  after 
the  date  of  signature  for  unpublished 
documents  (40  CFR  23.2-23.10).  This  rule 
did  not  eliminate  races  to  the 
courthouse:  rather,  it  merely  specified 
precisely  when  the  starting  gun  would 
be  fired.  The  rule  eliminated  phone 
chains,  since  no  one  had  to  be  stationed 
at  EPA  to  wait  for  a  decision  to  be 
issued.  Racing  parties  would  merely 
wail  at  the  courthouses  of  choice  on  the 
appropriate  day,  and  hand  their 
petitions  to  the  appropriate  clerk  for 
time-stamping  on  or  after  1.00  p.m.  In 
other  words,  the  1980  and  1985  rules 
guaranteed  that  all  races  would  end  in  a 
tie,  but  with  minimal  disruption  for 
either  the  agency  or  the  Courts  of 
Appeals.  The  1980  and  1985  rules  also 
helped  to  ensure  that  all  interested 
parties  could  compete  in  a  courthouse 
race  on  a  fair  and  equal  basis,  since  no 
party  could  win  the  race  merely  by 
knowing  of  an  imminent  agency  action 
before  the  others. 

IV.  Today's  Rule 

Today's  rule  adds  a  new  §  23.12  to 
Part  23.  Section  23.12  designates  the 
General  Counsel  of  EPA  as  the 
appropriate  officer  to  receive  petitions 
for  review  of  agency  actions,  and  hsts 
the  address  where  these  petitions 
should  be  sent.  The  General  Counsel  has 
been  designated  as  the  appropriate 
officer  because  the  Office  of  General 
Counsel  is  responsible  for  representing 
EPA  in  litigation  against  the  agency, 
including  Circuit  Court  review  of  agency 
action.  Staff  in  the  Office  of  General 
Counsel  will  track  the  submission  of 
petitions  for  review,  and  notify  the 
Judicial  Panel  on  Multidistrict  Litigation 
as  appropriate. 

Under  Pub.  L.  100-236,  only  those 
petitions  received  by  the  agency  within 
ten  days  of  the  date  when  an  agency 
action  becomes  final  are  eligible  for 
consideration  in  the  random  selection 


process.'  Any  other  petitions  received 
after  the  ten  day  period  will  be 
consolidated  in  the  Court  of  Appeals 
selected  by  the  Judicial  Panel.  The  rule 
therefore  specifies  that  all  copies  of  filed 
petitions  shall  be  delivered  by  personal 
service  or  by  certified  mail,  return 
receipt  requested.  Use  of  either  of  these 
two  methods  will  allow  the  General 
Counsel  to  ascertain  the  day  on  which 
the  petition  was  received  at  the  agency 
and  thus  determine  whether  it  falls 
within  the  ten-day  period. 

The  requirements  of  today's  rule  are 
not  designed  to  alter  or  conflict  with 
Rule  15(c)  of  the  Federal  Rules  of 
Appellate  Procedure.  Rule  15(c)  requires 
a  petitioner  for  judicial  review  of  agency 
action,  inter  alia,  to  furnish  the  clerk  of 
the  Court  of  Appeals  with  a  copy  of  the 
petition  or  application  for  each 
respondent  agency.  Under  normal 
practice,  the  clerk  then  sends  that  copy 
to  the  agency  to  formally  notify  it  of  the 
pending  challenge.  However,  under  the 
new  28  U.S.C.  2112(a)(1),  "(ijf  within  ten 
days  after  issuance  of  the  order,  the 
agency  *  *  *  receives,  from  the  person 
instituting  the  proceedings,  the  petition 
for  review  with  respect  to  proceedings 
in  at  least  two  courts  of  appeals,  the 
agency  *  *  *  shall  [notify  the 
Multidistrict  PanelJ."  (Emphasis  added). 
EPA  reads  the  new  statute  as  requiring 
the  agency  to  notify  the  Judicial  Panel 
only  of  petitions  received  by  the  agency 
from  the  petitioner.  Thus,  the  new  law 
places  the  burden  on  the  petitioner  to 
send  an  additional  copy  of  the  petition 
for  review  directly  to  the  agency, 
notwithstanding  the  requirements  of 
Rule  15(c),  if  the  petitioner  desires  the 
Circuit  in  which  he  filed  to  be  part  of  the 
random  selection  process. 

Today's  rule  also  does  not  in  any  way 
modify  or  change  the  sections  of  Part  23 
included  in  EPA's  1985  rule.  In  other 
words,  agency  actions  covered  under 
these  sections  will  continue  to  be 
deemed  "final"  for  purposes  of  judicial 
review  (and  the  ten-day  period  for 
petitions  for  review  to  enter  the  random 
selection  process  will  begin)  at  1.00  p.m. 
fourteen  days  after  the  date  of 
publication  or  date  of  signature.  EPA 
sees  no  reason  to  repeal  the  1985  rule  in 
light  of  the  statutory  amendment,  given 
that  the  rule  will  still  ensure  fairness  for 
all  interested  parties. 


»  The  1960  "race  lo  the  courthouse"  rule  for  the 
Clean  Water  Act  was  codified  In  40  CFR  Part  100. 
The  1985  rule  removed  Part  100.  and  codified  the 
"race  lo  the  courthouse"  rules  for  all  EPA- 
administered  statutes  in  a  new  Part  23. 


'  If  only  one  petition  for  review  (including! 
multiple  petitions  filed  within  a  single  Circuit)  Is 
received  by  the  agency  within  ten  days  of  the 
effective  date  of  the  order,  the  case  will  be  heard  in 
that  Circuit.  Any  other  petitions  received  after  the 
ten  day  period  will  be  consolidated  in  thai  Circuit.  If 
no  petition  is  received  by  the  agency  wtthin  the  first 
ten  days,  the  case  will  be  heard  in  the  Circuit  where 
the  first  petition  is  filed.  28  U.S.C  2112(a). 


V.  Final  Agency  Action  and  Effective 
Date 

This  rule  constitutes  final  Agency 
action.  EPA  has  determined  that  this 
rule  does  not  necessitate  notice  and 
comment  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  This  rule  is 
issued  in  compliance  with  a  statutory 
requirement  to  designate  an  officer  to 
receive  copies  of  petitions  for  review  of 
Agency  action.  This  rule  is  a  non- 
discretionary  action  on  the  part  of  the 
Agency.  Furthermore,  the  rule  does  not 
affect  any  substantive  right  of  the 
public,  and  relates  solely  to  the  agency's 
internal  practice  and  procedure.  As 
such,  the  Agency  believes  that  public 
comment  is  unnecessary. 

In  addition,  under  section  3  of  Pub.  L 
100-236,  the  new  procedure  for  resolving 
multiple  appeals  of  agency  action 
became  effective  180  days  after 
enactment  of  the  law,  i.e..  July  6. 1988. 
Thus,  challenges  to  final  agency  actions 
are  already  subject  to  the  new  law's 
provisions.  Therefore,  the  Agency 
believes  that  good  cause  exists  for 
making  this  rule  immediately  effective. 

VI.  Regulatory  Impact 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  determine  whether  this  regulation 
constitutes  a  "major  rule",  requiring  a 
regulatory  impact  analysis.  This  rule 
requires  that  any  person  challenging 
Agency  action  send  one  additional  copy 
of  the  petition  to  EPA  if  they  wish  the 
court  in  which  they  filed  to  be  eligible  in 
the  random  selection.  It  imposes  no 
other  requirements.  Thus,  the  rule  meets 
none  of  the  criteria  of  a  "major  rule" 
under  E.0. 12291.  This  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

B.  Paperwork  Reduction  Act 

The  requirements  of  this  rule  do  not 
constitute  an  "information  collection 
activity"  within  the  meaning  of  the 
Paperwork  Reduction  Act.  Thus,  an 
Information  Collection  Request  for  this 
rule  is  unnecessary  and  was  not 
prepared. 

C.  Regulatory  Flexibility  Act 

The  requirements  of  this  rule  are 
extremely  minor.  Any  entity,  whether 
large  or  small,  who  is  already 
challenging  an  Agency  action  in  the 
Court  of  Appeals  will  be  burdened  only 
with  the  cost  of  a  single  certified  letter. 
Thus,  1  certify  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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List  of  Subiects  in  40  CFR  Part  23 

Judicial  review,  Races  to  the 
Courthouse. 

Dated:  July  27. 198& 
Lee  M.  Thomaa, 
Admiaistfotor. 

For  the  reatoos  set  forth  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I.  is  amended  as 
follows: 

PART  23— JUDICtAL  REVfEW  UNDER 
EPA-ADMIMSTERED  STATtrTES 

1.  The  aathoriiy  citation  for  Part  23  is 
revised  to  read  as  foUows: 

AudMriCy:  Ctean  Water  Act,  33  U.S.C 
1361(a).  iSaaiby.  ctean  Air  Ad.  42  UJS.C. 
7601(8)(1),  7607(b):  Rcsoarce.  CoMervaten 
and  Recovery  Act.  42  U.S.C.  6912(a).  8976: 
Toxic  Substances  Control  Act.  IS  U.S.C.  2818; 
Federal  fnsectfcide.  Fungicide,  and 
Rodenttcide  Act  7  VJS.C.  13enfb).  136wfa); 
Safe  Drinking  Water  Act  42  VS.C.  3«^ 
7(a)(2),  3aoi-S(a):  Atomic  Energy  Act.  42 
U.&C  2201. 2238:  Federal  Food.  Drag,  and 
Cosmetic  Act.  Zl  U.S.C  371(a],  34aa.  346;  28 
U.S.C.  2112(a),  2343. 2344. 


2.  Section  23.1  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

§  23l1    DeflnMons. 


(c)  "General  Counser  means  the 
General  Counsel  of  EPA  or  any  official 
exercising  authority  delegated  by  the 
General  Coonse!. 

3.  Section  23.12  is  added  to  read  as 
follows: 

§23.12    Filin«notic«of)«dicialrev«M*. 

(a)  For  the  purposes  of  28  U.S.C. 
2112(a).  a  copy  of  any  petition  filed  in 
any  United  States  Court  of  Appeals 
challenging  a  final  action  of  the 
Administrator  shall  be  sent  by  certified 
mail,  return  receipt  requested,  or  by 
personal  delivery  to  the  General 
CoonseL  The  petition  copy  shall  be 
time-stamped  by  the  Clerk  of  the  Court 
when  the  original  is  ^d  with  the  Court. 
The  [)etitk)n  should  be  addressed  to: 
Cocrespoodence  Control  Unit.  Office  of 
General  Counsel  (LE-130).  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington.  DC  204ea 


(b)  If  the  General  Counsel  receives 
two  or  more  petitions  filed  in  two  or 
more  United  States  Courts  of  Appeals 
for  review  of  any  Agency  action  within 
ten  days  of  the  effective  date  of  that 
action  for  purposes  of  judicial  review 
(as  specified  undo-  i  §  23.2  through  23.10 
of  this  part),  the  General  Counsel  will 
notify  the  United  States  )udicial  Panel  of 
Multidistrict  Litigation  of  any  petitions 
that  were  received  within  the  ten  day 
period,  in  accordance  with  the 
applicable  rules  of  the  Panel. 

(c)  For  purposes  of  determining 
wheAer  a  petition  for  review  has  been 
received  within  the  ten  day  period  under 
paragraph  (b>of  tftis  section,  the  petition 
shall  be  considered  received  on  the  date 
of  service,  if  served  personalty.  If 
service  is  accomplished  by  mail,  the 
date  of  receiirt  shall  be  considered  to  be 
the  date  noted  on  the  return  receipt 
card. 
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Presidential  Documents 
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Title  3— 

Executive  Order  12647  of  August  2,  1988 

The  President 

Multilateral  Investment  Guarantee  Agency 

-- 

By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  including  Section  1  of  the  International 
Organizations  Immunities  Act  (22  U.S.C.  288),  Reorganization  Plan  No.  4  (30 
F.R.  9353),  and  the  Multilateral  Investment  Guarantee  Agency  Act  (22  U.S.C. 
290k),  and  in  order  to  facilitate  U.S.  participation  in  the  Multilateral  Invest- 
ment Guarantee  Agency,  it  is  hereby  ordered  that: 

Section  1.  The  Multilateral  Investment  Guarantee  Agency,  in  which  the  United 
States  participates  pursuant  to  P.L.  100-202  and  the  Convention  establishing 
the  Multilateral  Investment  Guarantee  Agency,  is  hereby  designated  as  a 

public  international  organization  entitled  to  enjoy  the  privileges,  exemptions, 
and  immunities  conferred  by  the  International  Organizations  Immunities  Act. 
This  designation  is  not  intended  to  abridge  in  any  respect  the  privileges  and 
immunities  that  such  organization  has  acquired  or  may  acquire  by  internation- 
al agreements  or  by  statute. 

Sec.  2.  Executive  Order  No.  11269,  as  amended,  is  further  amended  by  deleting 
"and  Inter-American  Investment  Corporation,"  and  adding  "Inter-American 
Investment  Corporation,  and  Multilateral  Investment  Guarantee  Agency"  in 
Sections  2(c),  3(d),  and  7,  respectively. 


|FR  Doc.  8&-17745 
Filed  8-2-88:  4:26  pm] 
Billing  code  3195-(n-M 


THE  WHITE  HOUSE, 
August  2,  1988. 
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This  section  o(  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabibty  and  legal  effect,  most 
of  which  are  Keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  tittes  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  SuperwHendent  of  Documents. 
Prices  a>f  new  books  are  listed  in  the 
first   FEDERAL   REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
AgrictiHural  Marlceting  Service 
7  CFR  Part  27 

Revision  of  Regulations  for 
Detennlning  Price  Quotations  for  Spot 
Cotton 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  for  determining  price 
quotations  for  spot  cotton.  The 
provisions  of  the  proposed  rule  which 
was  published  in  the  Federal  Register  on 
June  14, 1988,  are  adopted  without 
change.  The  proposal  provided  for  (1) 
The  indefinite  suspension  of  the 
quotations  committee  system  and  the 
assumption  of  the  committees'  duties  by 
the  Cotton  Division  of  the  Agricultural 
Marketing  Service;  (2]  the  publication  of 
the  volume  of  bales  traded  used  to 
determine  a  quotation  along  with  the 
quotation;  (3]  the  quotation  of  all  cotton 
qualities  which  are  tenderable  or 
deliverable  on  active  futures  contracts 
and  all  nondeliverable  qualities 
normally  produced  or  traded  in  a 
particular  market  in  the  five  markets 
designated  for  contract  settlement 
purposes;  (4)  the  quotation  of  only  those 
qualities  normally  produced  or  traded  in 
each  of  the  remaining  markets;  (5)  the 
expansion  and  redesignation  of  the 
current  designated  spot  maricets  to 
seven  regional  designated  spot  markets. 
These  modirications  are  expected  to 
enhance  the  accuracy  and  reliability  of 
the  quotations. 

EFFECTIVE  DATE:  September  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garry  l^wicki,  USDA /AMS/ Cotton 
Division.  Room  2641,  P.O.  Box  96456, 
Washington,  DC.  2009a-64'>6. 


SUPPLEMENTARY  INFORMATION:  A 

proposed  rule  which  detailed  the 
revisions  of  the  regulations  for 
determining  price  quotations  for  spot 
cotton  was  published  in  the  Federal 
Register  on  June  14, 1988  (53  PR  22178). 
The  proposal  stated  that  changes  to  the 
regulations  are  necessary  because  of  the 
current  status  of  the  committee  system 
and  to  enhance  the  accuracy  and 
reliability  of  the  quotations. 

A  30-day  comment  period  was 
provided  to  interested  persons  to  submit 
comments  on  the  proposed  changes  in 
the  regulations.  No  comments  were 
received. 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Secretary's  Memorandum  1512-1 
and  has  been  determined  not  to  be  a 
"major  rule"  since  it  does  not  meet  the 
criteria  for  a  major  regulatory  action  as 
determined  in  the  Order. 

The  Administrator  of  the  Agricultural 
Mariceting  Service  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  deGned  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.]  because  the  revisions:  (1) 
Enhance  the  accuracy  of  the  information 
gathered  and  disseminated;  (2)  do  not 
affect  the  competitive  position  or  market 
access  of  small  entities  in  the  cotton 
industry;  (3)  do  not  impose  any  new 
costs  on  the  affected  industry.  It  is 
further  found  that  good  cause  exists  for 
not  postponing  the  effective  date  of 
these  revisions  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  The  beginning  of  the 
marketing  year  is  August  1.  Therefore,  it 
is  advantageous  to  have  the  new 
regulations  in  effect  as  soon  as  possible 
so  that  they  may  be  applicable  to  as 
much  1988-1989  cotton  as  possible. 
Representatives  of  all  segments  of  the 
cotton  industry  were  apprised  of  the 
proposed  changes  at  the  April  13, 1988, 
meeting  of  the  National  Advisory 
Committee  on  Cotton  Marketing  and  no 
negative  comments  were  received.  In 
addition,  no  comments  were  received 
during  the  30-day  comment  period. 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  OMB  control  number 
0581-0029  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.) 


Background 

The  Secretary  of  Agriculture  is 
authorized  under  the  U.S.  Cotton 
Futures  Act  (7  U.S.C.  15b)  to  make  such 
regulations  as  determined  necessary  to 
carry  out  the  provisions  of  the  Act.  The 
Act  provides  for  the  designation  of  at 
least  five  bona  fide  spot  markets  from 
which  spot  cotton  price  information  can 
be  collected.  Presently,  there  are  eight 
such  designated  markets.  Five  of  the 
eight  are  used  to  determine  prices  and 
differences  for  the  settlement  of  futures 
contracts.  Only  the  No.  2  New  YoA 
Cotton  Exchange  futures  contracts  are 
currently  active.  To  facilitate  the 
collection  of  price  information, 
quotation  committees  were  established 
in  the  designated  markets.  These 
committees  are  made  up  of  members  of 
the  cotton  exchanges  or  their  employees. 
The  regulations  contain  provisions 
whereby  the  committees  provide 
information  on  prices  and  price 
differences  of  cotton  to  the  Cotton 
Division  of  the  Agricultural  Marketing 
Service  on  a  daily  basis.  The  Cotton 
Division  also  provides  market 
information  under  the  Cotton  Statistics 
and  Estimates  Act  (7  U.S.C.  473b)  and 
the  Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1622(g)). 

Spot  Cotton  QuotatioiM  Committees 

Recently,  a  significant  number  of 
trade  representatives  have  indicated 
that  they  will  no  longer  participate  in 
quotations  committee  meetings.  In  three 
of  eight  markets,  the  committees  have 
ceased  to  function,  and  the  Cotton 
Division  is  determining  price  quotations 
in  these  markets  without  the  assistance 
of  the  committees.  Therefore,  it  is 
necessary  to  amend  the  regulations  to 
provide  for  a  new  method  of 
determining  price  quotations.  This  rule 
indefinitely  suspends  the  committee 
system  of  determining  price  quotations, 
with  the  Cotton  Division  assuming  the 
duties  of  the  committees.  To  accomplish 
this,  the  provisions  pertaining  to  the 
committee  system  of  determining  price 
quotations  are  deleted.  The  new  method 
of  quoting  prices  will  be  assessed  by  the 
Cotton  Division  after  a  period  of 
operation  to  determine  if  it  needs  to  be 
adjusted  or  changed.  Section  27.97  is 
deleted  and  §  27.98  is  revised  to  refiect 
the  changes. 
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Trading  Volume  on  Whick  Quotations 
are  Based 

Price  quotations  for  all  qualities  in  all 
markets  which  are  based  on  data  from 
actual  sales  will  be  prefixed  by  the 
volume  of  bales  traded.  Price  quotations 
that  are  determined  when  there  has 
been  no  trading  will  be  prefixed  with  a 
zero. 

Quotations  in  Mariiets  Designated  for 
Contract  Settlement  Purposes 

Price  quotations  for  all  qualities  of 
cotton  deliverable  on  cotton  futures 
contracts  will  be  determined  each 
business  day  in  the  markets  used  to 
quote  prices  or  values  and  to  determine 
actual  differences  for  the  settlement  of 
futures  contracts.  The  price  or  value  of 
other  qualities  of  cotton  which  are 
normally  produced  or  traded  in  a 
particular  market  will  also  be 
determined  for  that  market.  In  the 
process  of  determining  price  quotations, 
market  reporters  of  the  Cotton  Division 
of  AMS  will  interview,  in  person  or  by 
telephone,  at  least  three  persons  in  each 
bona  fide  market.  Individuals  or  firms 
engaged  in  the  buying  and/or  selling  of 
cotton  will  be  requested  to  provide 
information  concerning  prices  and 
volume  of  cotton  purchased  to  the 
Cotton  Division.  Analysis  of  all  data 
obtained  will  be  made  to  ascertain  the 
current  value  of  all  deliverable  qualities 
in  each  market  and  of  the  non- 
deliverable  qualities  normally  produced 
or  traded  in  each  particular  market. 
Quotations  for  qualities  where  no  sale 
shall  have  been  made  and  for  which 
there  is  no  price  data  will  continue  to  be 
determined  as  provided  in  §  27.99  of  the 
regulations.  All  quotations  will  be 
reviewed  and  approved  by  the  Branch 
Chief  or  the  Assistant  Branch  Chief  of 
the  Cotton  Division's  Market  News 
Branch  before  publication. 

Quotations  in  Other  Markets 

In  markets  not  designated  for  contract 
settlement  purposes,  price  quotations  for 
all  quahties  of  cotton  normally  produced 
or  traded  in  a  particular  market  will  be 
determined  on  each  business  day  in  the 
same  manner  as  stated  above. 

Additional  Revisions 

Presently,  price  quotations  and 
differences  are  determined  in  eight 
designated  markets  where  cooperating 
cotton  exchanges,  whose  members 
comprise  the  quotations  committees,  are 
located.  These  markets  bear  the  names 
of  the  cities  in  which  the  exchange  are 
located.  However,  the  advent  of 
telephonic  and  electronic  marketing  in 
recent  years  has  expanded  the  area  of 
trade  for  each  of  the  designated  markets 


making  the  geographic  limitations  of  the 
local  area  no  longer  necessary. 
Therefore,  this  proposal  redesignates 
and  renames  the  spot  markets  as  seven 
regional  markets  which  conform  to  the 
seven  growth  areas  widely  recognized 
by  the  cotton  industry.  This  expansion 
of  the  designated  spot  markets  is 
expected  to  enhance  the  accuracy  of  the 
quotations  by  broadening  the  price  data 
base. 

Section  27.93  is  revised  to  list  the 
seven  designated  markets  as  follows: 

Southeastern 

All  counties  in  the  states  of  Alabama, 
Florida,  Georgia,  North  Carolina  and 
South  Carolina  and  all  counties  in  the 
state  of  Tennessee  east  of  and  including 
Stewart,  Houston,  Humphreys,  Perry, 
Wayne  and  Hardin  counties. 

North  Delta 

All  counties  in  the  states  of  Arkansas 
and  Missouri  and  all  counties  in 
Tennessee  west  of  and  including  the 
counties  of  Henry,  Benton,  Henderson, 
Decatur,  Chester  and  McNairy  counties 
and  the  Mississippi  counties  of  Alcorn, 
Benton,  Calhoun,  Chickasaw,  DeSoto, 
Grenada,  Itawamba,  Lafayette,  Lee, 
Marshall,  Monroe,  Panola,  Pontotoc. 
Prentiss,  Tate,  Tippah,  Tishomingo, 
Union  and  Yalobusha. 

South  Delta 

All  counties  in  the  state  of  Louisiana 
and  all  counties  in  the  state  of 
Mississippi  not  included  in  the  North 
Delta  market. 

East  Texas  and  Oklahoma 

All  counties  in  the  state  of  Oklahoma 
and  the  Texas  counties  east  of  and 
including  Montague,  Wise,  Parker, 
Erath,  Comanche,  Mills,  San  Saba, 
Mason,  Sutton.  Edwards,  Kinney, 
Maverick,  Webb,  Zapata,  Star  and 
Hidalgo  counties. 

West  Texas 

All  Texas  counties  not  included  in  the 
East  Texas.  Oklahoma  and  Desert 
Southwest  Markets  and  the  New  Mexico 
counties  of  Union,  Quay,  Curry, 
Roosevelt  and  Lea. 

Desert  Southwest 

The  Texas  counties  of  Val  Verde, 
Crockett,  Terrell,  Pecos,  Brewster, 
Presidio.  Jeff  Davis,  Culberson, 
Hudspeth  and  El  Paso,  all  New  Mexico 
counties  except  those  included  in  the 
West  Texas  market,  all  counties  in  the 
state  of  Arizona  and  the  California 
counties  south  of  and  including 
Riverside  and  Orange  counties. 


San  Joaquin  Valley 

All  California  counties  except  those 
included  in  the  Desert  Southwest 
market. 

Section  27.94  is  revised  to  list  only 
designated  markets  for  the  settlement  of 
No.  2  contracts,  since  those  are  the  only 
contracts  which  are  presently  active. 

Section  27.96  is  revised  by  deleting  the 
reference  to  the  price  or  value  of  Strict 
Low  Middling  iVis  inches  cotton  and  by 
referring  to  cotton  in  its  generic  term. 
Strict  Low  Middling  lVi6  inches  cotton 
is  used  as  the  base  quality  in  the  No.  2 
New  York  Cotton  Exchange  futures 
contract,  which  is  the  only  cotton 
futures  contract  presently  active.  In  the 
event  that  other  contracts  are 
established  with  a  different  base 
quality,  this  section  will  be  applicable  to 
these  as  well.  Other  changes  are  made 
to  clarify  the  regulations  and  to  remove 
unnecessary  language. 

This  rule  amends  and  revises  the 
language  in  §§27.93  through  27.99  of 
Part  27  of  Title  7  of  the  Code  of  Federal 
Regulations  to  accommodate  the 
changes  necessary  in  the  spot 
quotations  system.  Section  27.97  is 
removed  and  the  provisions  of  §  27.100 
are  added  to  §  27.98.  All  subsequent 
sections  are  redesignated. 

List  of  Subjects  in  7  CFR  Part  27 

Spot  markets.  Price  quotations  and 
differences. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  27  is  amended  as 
follows: 

PART  27— COTTON  CLASSIFICATION 
UNDER  COTTON  FUTURES 
LEGISLATION 

1.  The  authority  citation  for  Part  27  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  15b.  7  U.S.C.  4738,  7 
U.S.C.  1622(g). 

2.  Section  27.93  is  revised  to  read  as 
follows: 

§  27.93    Bona  fide  spot  markets. 

The  following  markets  have  been 
determined,  after  investigation,  and  are 
hereby  designated  to  be  bona  fide  spot 
markets  within  the  meaning  of  the  act: 

Southeastern,  North  Delta.  South  Delta. 
East  Texas  and  Oklahoma,  West  Texas. 
Desert  Southwest  and  San  Joaquin  Valley. 
Such  markets  will  comprise  the  following 
areas: 

Soutlieastem 

All  counties  in  the  states  of  Alabama, 
Florida,  Georgia,  North  Carolina  and  South 
Carolina  and  all  counties  in  the  state  of 
Tennessee  east  of  and  including  Stewart, 
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Houston,  Humphreys,  Perry,  Wayne  and 
Hardin  counties. 

North  Delta 

All  counties  in  the  states  of  Arkansas  and 
Missouri  and  all  counties  in  Tennessee  west 
of  and  including  the  counties  of  Henry, 
Benton,  Henderson,  Decatur,  Chester  and 
McNairy  counties  and  the  Mississippi 
counties  of  Alcorn,  Benton,  Calhoun, 
Chickasaw,  DeSoto,  Grenada,  Itawamba, 
Lafayette,  L,ee,  Marshall,  Monroe,  Panola, 
Pontotoc,  Prentiss,  Tate,  Tippah,  Tishomingo, 
Union  and  Yalobusha. 

South  Delta 

All  counties  in  the  state  of  Louisiana  and 
all  counties  in  the  state  of  Mississippi  not 
included  in  the  North  Delta  market. 

East  Texas  and  Oklahoma 

All  counties  in  the  state  of  Oklahoma  and 
the  Texas  counties  east  of  and  including 
Montague.  Wise,  Parker,  Erath,  Comanche, 
Mills,  San  Saba,  Mason,  Sutton,  Edwards. 
Kinney.  Maverick,  Webb,  Zapata,  Star  and 
ttidalgo  counties. 

West  Texas 

All  Texas  counties  not  included  in  the  East 
Texas,  Oklahoma  and  Desert  Southwest 
Markets  and  the  New  Mexico  counties  of 
Union,  Quay,  Curry,  Roosevelt  and  Lea. 

Desert  Southwest 

The  Texas  counties  of  Val  Verde,  Crockett. 
Terrell,  Pecos.  Brewster.  Presidio.  Jeff  Davis. 
Culberson,  Hudspeth  and  El  Paso,  all  New 
Mexico  counties  except  those  included  in  the 
West  Texas  market,  all  counties  in  the  state 
of  Arizona  and  the  California  counties  south 
of  and  including  Riverside  and  Orange 
counties. 

San  loaquin  Valley 

All  California  counties  except  those 
included  in  the  Desert  Southwest  market. 

3.  Section  27.94  is  revised  to  read  as 
follows: 

§  27.94    Spot  markets  (or  contract 
settlement  purposes. 

The  following  are  designated  as  spot 
markets  for  the  purpose  of  determining 
as  provided  in  paragraph  15b(f)(3)  of  the 
act.  the  differences  above  or  below  the 
contract  price  which  the  receiver  shall 
pay  for  grades  tendered  or  deliverable 
in  settlement  of  a  basis  grade  contract: 

(a)  For  cotton  delivered  in  settlement 
of  any  No.  2  contract  on  the  New  York 
Cotton  Exchange: 

Southeastern.  North  Delta.  South  Delta. 
Eastern  Texas  and  Oklahoma,  and  Desert 
Southwest. 

(b)  (Reserved] 

4.  Section  27.95  is  revised  to  read  as 
follows: 

§  27.95    Spot  markets  to  conform  to  Act 
and  regulations. 

Every  bona  fide  spot  market  shall,  as 
a  condition  of  its  designation  and  of  the 
retention  thereof,  conform  to  the  act  and 
any  applicable  regulations. 


5.  Section  27.96  is  revised  to  read  as 
follows: 

§  27.96    Quotations  In  bona  fide  spot 
markets. 

The  price  or  value  and  differences 
between  the  price  or  value  of  grades  and 
staple  lengths  of  cotton  shall  be  based 
solely  upon  the  official  cotton  standards 
of  the  United  States  and  shall  be  the 
actual  commercial  value  or  price  and 
differences  as  determined  by  the  sale  of 
spot  cotton  in  such  spot  market 
Quotations  shall  be  determined  and 
maintained  in  each  designated  spot 
market  by  the  Cotton  Division, 
Agricultural  Marketing  Service,  USDA, 
as  follows: 

(a)  In  spot  markets  designated  to 
determine  differences  for  the  settlement 
of  futures  contracts,  the  Cotton  Division 
will  on  each  business  day  determine 
and  quote  by  bale  volume  the  prices  or 
values  of  base  qualities  which  are 
deliverable  on  any  active  futures 
contracts,  as  well  as  the  differences  for 
all  other  qualities  deliverable  on  such 
contracts.  The  prices  or  differences  for 
non-deliverable  qualities  will  be 
determined  and  quoted  by  bale  volume 
in  each  such  spot  market  for  those 
qualities  normally  produced  or  traded  in 
that  particular  market. 

(b)  In  spot  markets  not  designated  to 
determine  differences  for  the  settlement 
of  futures  contracts,  the  Cotton  Division 
will  on  each  business  day  determine 
and  quote  by  bale  volume  the  prices  or 
differences  for  all  qualities  of  cotton 
normally  produced  or  traded  in  each 
such  spot  market. 

§27.97    [Removed] 

6.  Section  27.97  is  removed. 

§  27.98    [Redesignated  as  §  27.97  and 
revised] 

7.  Section  27.98  is  redesignated  as 

§  27.97  and  is  revised  to  read  as  follows: 

§  27.97    Ascertaining  ttie  accuracy  of  price 
quotations. 

The  buyers  and  sellers  of  cotton  in 
each  spot  market  shall  be  responsible 
for  providing  accurate  and  timely  price, 
quality,  and  volume  of  purchases  data 
by  growth  area  to  the  Cotton  Division. 
The  Cotton  Division  is  responsible  for 
ascertaining  the  accuracy  of  the  price 
quotations  in  each  designated  spot 
market.  The  Cotton  Division  will  carry 
out  this  responsibiUty  by  performing  the 
following  duties  and  functions: 

(a)  The  Cotton  Division  will  collect 
and  analyze  pertinent  information  on 
the  prices  and  values  of  spot  cotton  from 
each  spot  market. 

(b)  In  the  process  of  determining  price 
quotations,  the  Cotton  Division  will 
contact  a  minimum  of  three  buyers  and 


sellers  of  cotton  in  each  bona  fide 
market  at  least  two  times  per  week 
during  the  active  trading  season  and  one 
time  per  week  during  the  remainder  of 
the  year  to  obtain  information  on  prices, 
qualities,  volume,  and  terms  of  sales  in 
sufficient  detail  to  determine  quotations. 

(c)  The  Cotton  Division  will 
summarize  the  price  and  quality  data 
and,  based  on  analysis  of  this  summary, 
make  determinations  regarding 
quotations  of  price,  value  and 
differences. 

(d)  Quotations  for  each  spot  market 
shall  be  reviewed  and  approved  by  the 
Cotton  Division's  Market  News  Branch 
Chief  or  Assistant  Branch  Chief  prior  to 
publication. 

(e)  The  Cotton  Division  will  publish 
the  appropriate  quotations  by  bale 
volume  for  grades,  staple  lengths, 
micronaire  determinations,  and  other 
quality  factors  for  each  spot  market  on  a 
daily  basis. 

(The  information  collection  requirements 
contained  in  this  section  were  approved  by 
the  Office  of  Management  and  Budget  under 
OMB  control  number  0581-0029.) 

§  27.99    [Redesignated  as  §  27.98  and 
revised] 

8.  Section  27.99  is  redesignated  as 
§  27.98  and  is  revised  to  read  as  follows: 

§  27.98    Value  of  grade  wrttere  no  sale; 
determination. 

As  provided  in  §  27.96,  whenever  no 
sale  of  a  particular  grade  of  cotton  shall 
have  been  made  on  a  given  day  in  a 
particular  spot  market,  the  value  of  such 
grade  in  the  market  on  that  day  will  be 
determined  as  follows: 

(a)  If  on  such  given  day  there  shall 
have  been  in  such  market  both  a  sale  of 
any  higher  grade  and  a  sale  of  any  lower 
grade,  the  average  of  the  declines,  or 
advances,  or  decline  and  advance,  as 
the  case  may  be,  of  the  next  higher 
grade  and  the  next  lower  grade  so  sold 
shall  be  deducted  from,  or  added  to,  as 
the  case  may  be,  the  value,  on  the  last 
preceding  business  day,  of  the  grade  the 
value  of  which  on  such  given  day  is 
sought  to  be  ascertained. 

(b)  If  on  such  given  day  there  shall 
have  been  in  such  market  a  sale  of 
either  a  higher  or  a  lower  grade,  but  not 
sales  of  both,  the  decline  or  advance  of 
the  next  higher  or  the  next  lower  grade 
so  sold  shall  be  deducted  from,  or  added 
to,  as  the  case  may  be,  the  value  on  the 
last  preceding  business  day  of  the  grade 
the  value  of  which  on  such  given  day  is 
sought  to  be  ascertained. 

(c)  If  on  such  given  day  there  shall 
have  been  in  such  market  no  sale  of  spot 
cotton  of  any  grade,  the  value  of  each 
grade  shall  be  deemed  to  be  the  same  as 
its  value  therein  on  the  last  preceding 
business  day,  unless  in  the  meantime 


there  skaH  kave  beea  bwH  fiUe  bids  and 
o^ers,  or  sales  of  hedgad  oottoo,  or 
Btber  sales  of  ootton.  or  dwages  in 
prices  of  fatares  cootraots  aiuk  subiect 
ts  tke  act  wkidi  in  the  asoal  comae  of 
bttwness  weald  clearly  ealatiiisb  a  rise 
or  faM  in  the  vafaie  of  spot  cotton  in  sach 
market,  in  w4uok  case  such  rise  or  faU 
may  be  calculated  and  added  to  or 
detkicted  from  the  value  on  the 
preceding  business  day  of  cotton  of  all 
grades  affected  therel^. 

S  27.100    [Ramovad] 
9.  Section  27.100  is  removed. 


§  f7.1«1    [Wadartgwata^  as  §  17.991 

10.  Section  27.101  is  redesignated  as 
§  27.99. 


§27.102    [RadaaifMladaa  §27.100] 

11.  Secticm  27.102  is  redesignated  as 
§  27.10a 

Dated:  July  ».  1986. 
|.  Patrick  Boyle, 
Admitiistrotor. 
[FR  Doa  88-17897  Filed  8-3-88;  8:45  an] 
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NATIONAL  AERONAUTICS  AND 
SPACE  AOMtMSTRATION 

14  CFR  Part  1260 

Interim  CtwngM  to  NASAOrant  and 
CoopfHv  Agraeiwnt  Handbook 


agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACnON:  Interim  rule  with  request  for 
comments. 

SUMMAIIY:  This  nde  eKminates 
unnecessary  administrative  burdens  on 
sponsored  research  by  applying  the 
most  successful  subset  of  the  Florida 
Demonstration  Project  procedures  to  all 
NASA  research  grants. 
DATES:  Effective  August  4. 1988. 
Comments  are  due  not  later  than 
September  6. 1988. 
AODRESS:  Comments  should  be 
addressed  to:  WJV.  Greene,  Procurement 
Policy  Division  (Code  HP).  Office  of 
Procurement,  NASA.  Washington.  DC 
20546. 

FOM  RMTHn  mFOnMATION  CONTACT: 
W  JV.  Greene.  Telephone:  (202)  453-8923. 
ICNTAHV  mFORMATION: 


Background 

By  aieiaorandun  of  May  18. 1988.  to 
the  heads  of  executive  departments  and 
estabUshments,  14r.  Joseph  R.  Wright. 
)rM  Deputy  Director,  Office  of 
Management  and  Budget,  provided 
guidance  to  reduce  unnecessary 
administrative  burdens  on  sponsored 


research  projects.  The  meaiorandin 
noted  that  grant  accounting  and 
administration  remain  relatively 
complex  and  that  overhead  costs  had 
gone  up  while  productivity  has  gone 
down.  The  Tlorida  Demonstration 
Project  (FDF3,"  whidi  has  jast  been 
expanded  by  the  Presidential  Task 
Force  on  Regolatory  Refief,  was 
mounted  as  an  attempt  to  remedy  this 
situation.  As  a  resuh,  0MB  authorized 
the  agencies  to  make  roatine  ase,  as 
appropriate,  of  (he  most  saccessiiil 
subset  of  the  FDP  procedures.  This  nde 
applies  die  fbar  aathorized  procedures 
to  all  new  NASA  research  grants. 

Agencies  are  required  to  report  to 
OMB  by  January  1, 1989,  on  experience 
using  these  procedures.  The  short  time 
period  aDowed  to  inpiciaeiit  diese 
changes  a«d  to  obtain  meaningful 
fee(ftiadc  oonstitate  argent  and 
compelling  draunstances  wl»icii  are 
being  met  by  (1)  aOowiiig  application  of 
the  authorized  prooedores  to  existing 
gnmts  (in  addition  to  new  awards)  at 
the  grantee's  request  and  (2)  issuing  this 
rule  as  an  interim  rule  to  permit  its 
immediate  use. 

Impact 

This  rule  has  been  reviewed  by  the 
OfHce  of  Management  and  Budget 
(OMB)  under  the  provisions  ai  Executive 
Order  12291.  NASA  certifies  that  this 
rale  will  not  have  a  significant  economic 
affect  on  a  substantial  noiaber  of  small 
entities  ondo-  the  Regulatory  Flexibiuty 
Act  (5  U.S.C.  801  et  seq.).  This  rule  does 
not  significandy  alter  any  reporting  or 
recordkeeping  requirements  currently 
approved  under  OMB  Control  Numbers 
2700-0045.  2700-0047.  2700-0048,  and 
2700-0049. 

List  of  Sul^ects  in  14  CFR  P«4 1260 

Grants. 
L.E.  Hopkiiis, 

Deputy  Assistant  Administrator  for 
Procurement 

PART  1260-(AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  1260  continues  to  read  as  follows: 

Authority:  Pub.  L  ^-258,  31  U.S.C.  6901  et 
seq. 

Sul>part  4 — Research  Grant  and 
Cooiperaflve  Agreement  Provisions 

2.  Paragraph  12ea420(f)  is  added  to 
read  as  follows: 

§126a420    Spwdal  condttlons. 

•  ft  ft  *  a 

(f)  The  foUowing  provision  shall  be 
appended  to  all  grants  and  cooperative 
agreements  as  a  special  coadition, 
pending  revisions  to  OMB  Qrcular  A- 


110  aad  NASA  Form  MSSA.  Provisions 
for  Research  Grants  and  Contracts.  The 
grants  officer  is  authorized  to  issue  a 
letter  agreement  making  the  special 
condition  immediately  applicable  to  all 
current  grants  and  oaaperative 
agreements  at  an  awardee  institution,  if 
so  requested  by  the  institution. 

F'JT^inf**^?"  of  UniMcaasary  Adniniatrativa 
Burdan  Ouly  1988) 

Tlw  foflowins  special  lensa  take 
precedence  over  NASA  Form  1483A, 
Provisions  for  Research  Grants  and 
Cooperative  Agreements  and  other  terms  in 
the  Grant  and  Cooperative  Agreement 
Handbook.  NHB  5800.1  (14  CFR  Part  1260]. 

(a)  Prior  Approvals 

Coat  related  and  adisinistrative  "prior 
approvals"  re<]«tred  by  OMB  circulars  A-110 
and  A-21  afc  hereby  waived,  except  for 
change  in  aoape  w  obfsclrvc.  cbange  in 
princi^  iuveatigator,  or  other  approvals 
specifically  required  by  the  terms  of  this 
grant.  The  prior  approval  requirement  in 
NASA  Form  1463A  regarding  domestic  travel 
costs  is  waived  and  the  prior  approval 
threshold  for  acquiring  property  not  included 
in  the  proposed  budget  is  raised  to  $S,0(XX 
The  grantee  may  maintain  such  internal  prior 
approval  systems  as  it  considers  necessary. 

fbj  Preaward  Costs 

Grantees  nay  approve  preaward  costs  of 
up  to  ninety  (90)  days  prior  to  the  effective 
date  of  a  new  award,  provided  the  costs  are 
necessary  for  the  effective  and  economical 
conduct  of  the  project  and  they  are  othermse 
allowable  under  the  terms  of  the  grant.  Any 
preaward  expenditures  are  made  at  tiie 
grantee's  risk.  Approval  by  the  grantee  does 
not  impose  any  ol>ligations  on  NASA  in  tbe 
absence  of  appropriations,  if  an  award  is  not 
subseqoently  made,  or  if  an  award  is  made 
for  a  lesser  amount  than  the  grantee 
anticipated. 

(c)  No  Cost  Extensions 

Grantees  may  extend  the  expiration  date  of 
a  grant  or  a  supplement  thereto  if  additional 
time  beyond  the  established  expiration  date 
is  required  to  assure  adequate  completion  of 
the  original  scope  of  work  within  the  funds 
already  made  available.  A  single  extension, 
which  shall  not  exceed  twelve  (12)  months, 
may  be  made  for  this  purpose,  and  must  be 
made  prior  to  the  expiration  date.  The 
grantee  must  notify  the  grants  officer  in 
writing  wilhio  M  days  of  the  extension. 
Absent  tamely  notification  tbe  prior  approval 
requirement  (Form  14e3A)  shall  apply. 

(d)  Unobligated  Balances 

Any  anobKgated  t>elance  of  funds  which 
remains  at  the  end  of  any  funding  period, 
except  tlw  iaal  funding  period  of  the  project, 
shall  be  carried  over  to  the  next  fuiding 
period,  and  may  be  used  ta  defray  costs  of 
any  binding  period  of  (he  project  If 
uncommitted  carryover  funds  are  likely  to  be 
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substantial,  the  estimated  amount  shall  be 
included  in  any  continuation  proposal. 

(FR  Doc.  88-17602  Filed  8-3-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

32  CFR  Part  385 

[DoDDirectivsSIII.1] 

Under  Secretary  of  Defenee  for  Policy; 
Organizations,  Functions,  and 
Authority  Delegations 

agency:  Department  of  Defense. 
ACTION:  Final  rule. 

summary:  This  part  adds  32  CFR  Part 
385  to  identify  the  Under  Secretary  of 
Defense  for  Policy  and  delineates  its 
responsibilities,  functions,  and 
authorities  pursuant  to  the  authority 
vested  in  the  Secretary  of  Defense  under 
10  U.S.C.  section  134. 

EFFECTIVE  DATE:  September  27, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  H.  Becker,  Office  of  the  Director  of 
Administration  &  Management,  the 
Pentagon,  Washington,  DC  20301-1950, 
telephone  (202)  695-4281. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  32  CFR  Part  385 

Organization  and  function. 

Accordingly,  Title  32,  Chapter  I,  is 
amended  to  add  Part  385  as  follows: 

PART  385— UNDER  SECRETARY  OF 
DEFENSE  FOR  POLICY 


Sec. 

385.1 

Purpose. 

385.2 

Dermition. 

385.3 

Responsibilities  and  functions. 

385.4 

Relationships. 

385.5 

Authorities. 

385.6 

Effective  date. 

Authority:  10  U.S.C.  134. 

§  385.1     PurpoM. 

This  part  establishes,  pursuant  to  10 
U.S.C.  134  the  position  of  Under 
Secretary  of  Defense  for  Policy  (USD(P)) 
with  assigned  responsibilities,  functions, 
and  authorities  as  prescribed  herein. 

§385.2    Definition. 

DoD  Components.  The  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  Unified  and 
Specified  Commands,  the  Inspector 
General  of  the  Department  of  Defense, 
and  the  Defense  Agencies. 


§  385.3    Responsibilities  and  functions. 

The  Under  Secretary  of  Defense  for 
Policy  is  the  Principal  Staff  Assistant 
and  advisor  to  the  Secretary  of  Defense 
for  all  matters  concerning  the 
integration  of  DoD  plans  and  policies 
with  overall  national  security  objectives. 
In  the  exercise  of  this  responsibility,  the 
USD(P)  shall: 

(a)  Represent  the  Department  of 
Defense,  as  directed,  in  matters 
involving  the  National  Security  Council, 
Department  of  State,  and  other 
Departments  and  Agencies,  and 
interagency  groups  with  responsibilities 
in  the  national  security  area. 

(b)  Develop  policies  and  coordinate 
implementation  of  arms  limitation 
negotiations,  including  DoD  positions  on 
arms  reductions  and  other  defense 
related  international  negotiations. 

(c)  Develop  policies  and  oversee  their 
implementation  with  respect  to  the 
counterintelligence  and  security 
activities  of  the  DoD;  provide  program 
management  to  the  Foreign 
Counterintelligence  Program  and  to  the 
Security  and  Investigative  Activities 
Program;  and  carry  out  the 
responsibilities  of  the  Secretary  for  the 
administration  of  National  Disclosure 
Policy,  and  his  responsibilities  as  the 
U.S.  Security  Authority  for  NATO. 

(d)  Develop  policies  and  coordinate 
implementation  of  DoD  political-military 
affairs,  including;  Nuclear  weapons 
policy  and  strategy;  special  operations 
forces;  law  of  the  sea;  foreign  military 
rights;  contingency  planning;  strategic 
offensive  and  defensive  forces,  theater 
nuclear  matters,  general  program  forces, 
and  the  relationship  between  strategic 
and  theater  force  planning,  programs 
and  budgets. 

(e)  Review  evaluations  and  develop 
recommendations  to  the  Secretary  of 
Defense  concerning  plans  and 
requirements  for,  and  capabilities  of, 
existing  or  proposed  United  States  or 
foreign  forces  and  their  deployment  with 
particular  attention  to  performance  of 
missions  which  are  or  may  be  critical  in 
the  consideration  of  United  States 
national  security  policy. 

(f)  Provide  oversight  of  all  DoD 
activities  related  to  the  North  Atlantic 
Treaty  Organization  East-West 
economic  policy,  including  East-West 
trade,  and  technology  transfer. 

(g)  Develop  policies,  plans,  and 
procedures  for  the  discharge  of  DoD 
functions  for  emergency  planning  and 
preparedness,  crisis  management, 
Defense  mobilization  and  expansion  in 
emergency  situations,  military  support 
of  civil  authorities,  and  continuity  of 
operations  and  continuity  of 
government;  provide  support,  as 
required,  to  UoU  and  other  U.S. 


Government  or  State  agencies  on  these 
as  well  as  civil  defense  and  related 
matters. 

(h)  Develop  policies,  coordinate  DoD 
participation,  exercise  OSD 
management  oversight,  and  provide 
appropriate  OSD  approval  process  for 
DoD  involvement  in  national  security 
special  activities,  sensitive  support  to 
non-DoD  agencies  and  other  uniquely 
sensitive  national  security  programs. 
Provide  special  support  to  the  Secretary 
of  Defense  in  connection  with  his 
participation  in  related  National 
Security  Council  activities. 

(i]  Plan  and  conduct  net  assessment 
for  the  Secretary  of  Defense. 

(j)  Negotiate  and  monitor  agreements 
with  foreign  governments  and  defense 
alliances  to  which  the  United  States  is  a 
party. 

(k)  Provide  policy  direction  for 
defense  security  assistance  matters; 
monitor  Military  Assistance  Advisory 
Groups  and  other  missions  pertaining  to 
security  assistance;  negotiate  and 
monitor  security  assistance  agreements 
with  foreign  governments. 

(1)  Develop  DoD  policy  and  coordinate 
actions  relating  to  humanitarian 
assistance  support. 

(m)  Develop  DoD  space  policy  and 
priorities.  Review  and  evaluate 
programs,  plans  and  systems 
requirements  relating  to  the  use  of  outer 
space,  including  participation  in  outer 
space  activities  of  the  National  Security 
Council  and  other  interagency  fora. 

(n)  Develop  the  Defense  Guidance  and 
coordinate  its  publication.  Coordinate 
the  planning  phase  of  the  DoD  Planning. 
Programming  and  Budgeting  System,  to 
include  the  lead  role  in  developing 
overall  policy,  defense  strategy,  and 
force  and  resource  planning. 

(0)  Develop  DoD  policies  and 
programs  concerning  psychological 
operations. 

(p)  Develop  DoD  policy  guidance  for 
DoD  participation  in  international 
activities  supporting  U.S.  information 
programs. 

(q)  Perform  such  other  functions  as 
the  Secretary  of  Defense  may  prescribe. 

§  385.4    Relationships. 

(a)  In  the  performance  of  assigned 
functions  and  responsibilities,  the 
USD(P)  shall: 

(1)  Exercise  direction,  authority,  and 
control  over: 

(i)  The  Assistant  Secretary  of  Defense 
(International  Security  Affairs). 

(ii)  The  Assistant  Secretary  of 
Defense  (International  Security  Policy). 

(iii)  The  Deputy  Under  Secretary  of 
Defense  (Policy). 

(iv)  The  Director,  Net  Assessment 
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fv)  The  Defense  Seewrty  Assistance 
Agency. 

{vi)  The  Defense  Investigative  Service. 

\2)  Coordinate  and  exchanges 
informadon  with  otker  DoD  and  Federal 
orgawizations  kaviog  colktef  al  or 
related  fiinctions. 

[3}  Use  «iustiag  faialities  mm!  services, 
wheaewcr  praofioaUe,  to  adueve 
maximaai  efficiency  and  ecoaeiay. 

fb]  OsO  Components  and 
organizations  stiait  coordinate  ait 
matters  eoncenring  die  respensibiliHes 
and  functions  cited  in  {  388.3  witfa  the 
USD(P|. 


TTie  USDtPJ  is  herd)y  delegated 
authority  to: 

(a)  Issue  DoD  Inslructiona.  OoO 
publications,  and  oiae-time  directive- 
type  meoncajida  in  assigned  fields  of 
responsibility,  coasistent  with  the 
provisisos  of  DoO  M25.1-M.  kutrudioas 
to  the  Military  Departaaents  shall  be 
issued  through  the  Seoi«(arie*  of  thoae 
Departments  or  tfieir  designees. 
Instructions  lo  Unified  or  Specified 
Commands  shall  be  issoed  tfaroogh  the 
Joint  ChK&  of  Staff  ()CS|. 

(b)  Obtain  such  reports,  informatioa, 
advice  and  assistanoe,  as  necessary, 
consistent  with  the  policies  and  criteria 
of  DoD  Directive  5000.19.* 

(c)  Comnranicate  directly  on  policy 
matters  with  heads  of  DoD 
organizations,  induding  the  Secretaries 
of  the  MiEtary  Departments,  the  loint 
Chiefs  oF  Staff  (JCS).  the  Directors  of 
Defense  Agencies,  and  through  the  JCS, 
the  Commanders  of  the  Unified  and 
Specified  Commands 

(d)  Coiwnunicate  with  other 
govemraent  agencies,  representatives  of 
the  Congress,  and  members  of  the 
public  as  appropriate,  in  carrying  oot 
assigned  Sanctions. 

§385.6    Effactiva  data. 
This  part  is  effective  Septeaaber  27, 

Idly  29, 1988. 

Linda  M.  SyiMun, 

Alternate  O^  Fbderat  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  88-17553  Filed  8-3-88;  S.-4S  am} 


32  CFR  Part  387 
[DoOOIrscMva  5133.21 


Assistant  Sacratafy  of  I 
(IntaisMlional  SaoarMy  AltttnUa 


AQENCV:  D^iartment  of  Defense. 
action:  F«al  nde. 

summary:  This  part  adds  32  CFR  Part 
387  to  identify  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs) 
and  deHneates  its  responsibilities, 
functions,  relationships  and  authorities 
pursuant  to  the  authority  vested  in  the 
Secretary  of  Defense  wuier  10  U.S.C 
138. 
EFFECnvc  date:  ScfrtoBber  217.  loes. 


Mr.  H.  Becker,  Office  of  the  Director  of 
Administratien  t  Managenwnt  dw 
Peirtagon,  Washington.  DC  20301-1950, 
telephone  (202)a95-4281. 

SUPVLEMCNTARV  MRMMATVON: 
List  of  Subjects  in  32  GFS  Part  367 

Organization  and  function. 
Accordingly,  Title  32,  Chapter  I.  is 
amended  to  add  Part  367  as  follows: 

PART  387— ASSISTANT  SECRETARY 


OF  DEFENSE  (INTERNATIONAL 
SECURITY  AFFAIRS) 

387.1  Porpofle. 

387.2  OciHiition. 

387.3  Respoaaibilitiefl  and  fenctfena. 

387.4  RcUtionahipi. 

387.5  Anttrafttiea. 

387.6  Effective  date. 


AvAocity:  10  U.SI1  U6. 

§387.1    Purpose. 
This  part: 

(a)  EstabUsbes,  pursuant  to  10  U.S.C. 
138.  the  position  of  Assistant  Secretary 
of  Defense  (International  Security 
Affairs)  (ASD(ISA))  under  the  direction, 
authority,  and  control  and  the  Under 
Secretary  of  Defense  for  Policy  (USD(P)) 
in  accordance  vrith  DoD  Directive 
5111.1* 

(b)  Assigns  responsibihties,  foncdoasi. 
relationships,  and  ainhoiities,  as 
prescribed  herehi.  to  die  ASO(ISA). 

§387.2    Oaflnition. 

DoD  CamipomeiHs.  The  Oihaeoltke 
Secretary  of  Defense;  the  Military 


UMI 


'  Copiei  maf  be  oMained,  ifnmaiti.  Iram  tke 
LLS  Navai  MMcattaat  aad  Fixa*  Center.  Attn: 
Code  1802.  Hli>»liil|Jlit.  m  ISUB 


'  Co^tc*  mair  he  ebtained.  if  aeeSed  fratn  aie  U.S. 
Naval  PnfalioBlioM  and  FaraaCeniK  Aakc  Cade 
1062.  Sam  Tabor  Awaaac;.  HiilBdri|riaa  i>A  ISISB. 


Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  UniHed  and 
Specified  Oonmands,  the  Inspector 
General  of  the  Department  of  Defense, 
cmd  the  Defense  Agencies. 

§387.3    Responsibilities  and  functions. 
The  Assistant  Secretary  of  Defense 
(International  Security  Affairs)  is  the 
Principal  Staff  Assistant  and  advisor  to 
the  Under  Secretary  of  Defease  for 
Policy  and  the  Secretary  of  Defense 
concerning  DoD  policy  related  to 
general  purposes  forces,  law  of  the  sea, 
special  opentions  forces  and  ooanter- 
terrorism,  and  hnnnnitarian  assistance. 
The  ASD(ISA)  is  aiso  the  priacipd  staff 
advisor  on  other  political-military  and 
international  economic  matters 
involving  foreign  countries  with  the 
exception  of  the  North  Adantic  Treaty 
Organsation  (NATO|,  Europe,  and  die 
Soviet  Bfoc  In  the  exercise  of  these 
respensifaihties,  the  ASD(ISA)  shaib 

(a)  Develop  policies  and  plans,  and 
overall  piugiawm  related  to  general 
pnrpese  loroes,  law  of  the  sea,  special 
operations  forces  and  counter-terrorism, 
and  buHiaaitarian  assistance. 

(b)  Provide  DoD  policy  guidance  and 
rocommendations  regarding  contingency 
planning;  international  trade  and  energy 
policy,  except  technology  transfer 
economic  security  relations  with  foreign 
countries;  and  other  political-military 
matters  in  assignedgeographienvsas^if 
responsibility. 

(c)  Develop  DoD  positions,  and 
recommendations,  and  coordinate  poHcy 
matters  concerning  security  assiKtance, 
Military  Assistanoe  Advisory  Groops 
and  other  missions  pertaining  to  security 
assistanoe  m  assigned  geographic  areas 
of  responsibility. 

(d)  Develop,  negotiate,  and  monitor 
defense  cooperation  agreements  with 
foreign  governments  in  assipud 
geograf^bic  areas  of  responsibility. 

(e)  Conduct  and  manage  day-to-day 
bilateral  relations  with  all  foreign 
governments  in  assigned  areas  of 
responsibility. 

(f)  Cooperate  with  the  Under 
Smetary  of  Defense  (Research  and 
Engineering]  and  the  Assistant 
Secretary  of  Defense  (Acquisition  and 
Logistics)  to  develop  industrial 
cooperation  and  cc^roduction 
arrangements  for  assigned  geographic 
areas  of  responsibility. 

(g)  Serve  as  DoO  f acal  point  for 
Foreign  Military  Rights  Affairs, 
negotiations  on  niiitary  facilttiea. 
opecating  r^ts.  statns  of  forces  and 
interoatianal  political-nulitary  matters. 
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and  monitor  agreements  with  foreign 
countries  for  assigned  geographic  areas 
of  responsibility. 

[h]  Participate  in  those  planning, 
programming,  and  budgeting  activities 
that  relate  to  assigned  areas  of 
responsibility. 

(i)  Perform  such  other  duties  as  the 
Secretary  of  Defense  and  the  USD(P] 
may  prescribe. 

§3«7.4    Retartlonstiips. 

(a)  In  the  performance  of  assigned 
responsibilities  and  functions,  the 
ASD(ISA)  shaU: 

(1)  Coordinate  and  exchange 
information  with  other  DoD  and  federal: 
organizations  having  ooUateral  or 
related  functions. 

(2)  Use  existing  facilities  and  services, 
whenever  practicable,  to  achieve 
maximum  efHciency  and  economy. 

(b)  DoD  Components  shall  coordinate 
all  matters  concerning  the 
responsibilities  and  functions  cited  in 

§  387.3  with  ASD(iSA). 

§387.5    AutliorttiM. 

The  ASD(ISA)  is  hereby  delegated 
authority  to: 

(a)  Issue  DoD  Instructions.  DoD 
publications,  and  one-time  directivt 
type  memoranda,  consistent  with  Dol; 
502S.1-M,  which  carry  out  policies 
approved  by  the  Secretary  of  Defense,  in 
assigned  areas  of  responsibility. 
Instructions  to  the  Military  Departments 
shall  be  issued  through  the  Secretaries 
of  those  Departments  of  their  designees. 
Instructions  to  Unified  and  Specified 
Commands  shall  be  issued  through  the 
Joint  Chiefs  of  Staff  (JCS). 

(b)  Obtain  such  reports,  information, 
advice,  and  assistance,  consistent  with 
the  policies  and  criteria  of  DoD 
Directive  5000.19  '  as  necessary. 

(c)  Communicate  directly  with  heads 
of  DoD  Components.  Communications 
with  the  Unified  and  SpeciHed 
Commands  shall  be  coordinated  with 
the  JCS;  all  JCS  security  assistance 
communications  (except  those  dealing 
with  NATO  and  the  European  countries] 
shall  be  coordinated  with  the  ASD(ISA). 

(d)  Establish  arrangements  for  DoD 
participation  in  those  non-DoD 
govemraental  programs  for  which 
primary  cognizance  is  assigned. 

(e)  Communicated  with  other 
government  agencies,  representatives  of 
the  Congress,  and  the  public,  as 
appropriate,  in  carrying  out  assigned 
functions. 


'See  footnote  1  to  {  387.1(a). 


§M7j6    Efltctivedato. 

This  part  is  effective  September  27. 
1985. 

July  29. 1988. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  88-17552  Filed  8-3-88:  8:45  am] 
BIUJNG  COOC  MIO-Ot-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  370 

[FRL-3423-4] 

Emergency  and  Hazardous  Ctiemical 
Inventory  Fwiin  and  Cominunlty 
Right-to-Kno«  Reporting 
Requtreiiicnts;  ClailWcalion  of 
Reporting  Dates  for  Newty  Covered 
FadMes 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  reporting  dates. 

summary:  On  October  15. 1987,  EPA 
pubUshed  a  final  rule  for  reporting  under 
sections  311  and  312  of  the  Superhmd 
Amendments  and  Reauthorization  Act 
of  1986  (SARAJ.  Under  sections  311  and 
312.  facilities  required  to  prepare  or 
have  available  a  material  safety  data 
sheet  (MSDS)  for  hazardous  chemicals 
under  the  Occupational  Safety  and 
Health  Act  and  its  implementing 
regulations  must  submit  the  MSDS  (or  a 
list  of  the  hazardous  chemicals)  and 
inventory  forms  to  the  State  Emetigency 
Response  Commission.  Local  Emergency 
Planning  Committee,  and  the  local  nre 
department.  This  notice  clarifies  the 
reporting  dates  for  facilities  which  are 
newly  covered  by  the  Occupational 
Safety  and  Health  Administration's 
(OSHA)  Hazard  Communication 
Standard  as  of  Jime  24. 1968. 
dates: 

1.  Initial  submission  of  MSDSs  or 
alternative  list  September  24. 1968. 

2.  Initial  submission  of  the  inventory 
form  containing  Tier  I  information: 
March  1. 1989. 

ADDRESS:  The  record  supporting  this 
notice  is  contained  in  the  Superfund 
Docket  located  in  Room  Lower  Garage 
at  U.S.  EPA,  401  M  Street.  SW.. 
Washington.  DC  2046a  The  dodcet  is 
available  for  inspection  by  appointment 
only  l>etween  the  hours  of  9M)  a.m.  and 
4:00  p.m.  Monday  through  Friday, 
excluding  Federal  hi^idays.  The  docket 
phone  number  is  (202)  382-d04&  As 
provided  in  40  CFR  Part  2.  a  reasonable 
fee  may  be  charged  fui  copying  services. 
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FOR  RJRTMER  INFORMATION  CONTACT 

Kathleen  Bfvdy.  Pra^vm  Analyst 
Preparedness  Staff.  Office  of  Solid 
Waste  and  Emergency  Response.  OS- 
120,  U.S.  Environmental  Protectioo 
Agency.  401  M  Street  SW..  Washington. 
DC.  or  the  Emetigency  Planning  and 
Commimity  Ri^t  To  Know  Information 
Line  at  l-(800)  535-0202  or  in 
Washington.  E)C  at  (20Z)  479-2449. 

SUPPtEMENTART  MFORMATKNC  On 

August  24. 1987.  OSHA  revised  its 
Hazard  Communicetian  Standard  (52  FR 
31852)  to  expand  the  scope  of  the 
industries  covered  by  the  rute  from  the 
manufacturing  sector  to  all  industries 
where  employees  are  exposed  to 
hazardous  chemicals.  The  revised  rule 
required  the  non-manufacturing  sector 
of  industry  to  be  in  fall  compliaiice  with 
its  provisions  on  May  23, 1988.  On  May 
20. 1988.  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit 
transferred  several  conaohdated  cases 
challenging  the  standard  to  the  U.S. 
Court  of  Appeals  for  the  Third  Circuit 
and  in  the  interim  ordered  an 
administrative  stay  of  the  revised 
standard. 

On  June  24. 1988.  die  Thud  Circuit 
issued  an  order  granting  the  stay 
requested  by  construction  industry 
representatives.  On  July  8. 1968.  the 
Third  Circuit  darifi«d  its  eariier  order 
stating:  The  order  entered  on  June  24. 
1988.  is  clarified  to  make  dear  that  the 
stay  appUes  oidy  with  reaped  to 
construction  enq)k>yers  in  the  non- 
manufacturing  sector."  in  a  recendy 
published  Federal  Ragistar  notice  (53  FR 
27679.  July  22, 1988)  OSHA  announced 
that  the  revised  Hazard  Conununication 
Standard  has  been  in  effect  for  all  non- 
manuhurturing  estaUishments  other 
than  ooastmdiaD  since  June  24. 1968. 

Section  311(dMB)  of  Title  UI  of  SARA 
requires  that  the  imtial  MSDS  or  list 
submission  be  made  three  months  after 
the  owner  or  operator  of  a  fadhty  is 
required  to  prepare  or  have  available  a 
MSDS  for  the  chemical  under  the 
Occupational  Safety  and  Health  Act  of 
1970  and  regulations  promulgated  under 
that  Act  Therefore,  the  date  established 
for  section  311  compUance  for  all  newly 
covered  employers  is  September  24. 
1988.  Section  312  requires  that  the  same 
facilities  subfect  to  section  311  submit 
the  inventory  form  containii^  Tier  I 
information  annually  on  March  1, 
beginning  March  1. 1988.  Thus, 
employers  in  the  nonHnannfacturing 
sector  excluding  the  construction 
industry  must  submit  their  Tier  I 
inventory  reports  by  March  1. 1969. 

Regulations  for  compliance  with 
sections  311  and  312  of  Title  UI  of  SARA 
were  promulgated  on  October  15. 1967 
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(52  FR  38344)  and  codified  at  40  CFR 
Part  370.  This  final  regulation 
established  the  minimum  threshold 
quantities  applicable  to  the  reporting 
requirements  of  all  facilities  subject  to 
OSHA's  MSDS  requirements  under 
sections  311  and  312,  including  facilities 
newly  subject  to  the  requirements  at  a 
future  date,  such  as  those  in  the  non- 
manufacturing  sector.  EPA's 
promulgation  of  a  minimum  threshold 
applicable  to  the  non-manufacturing 
sector  was  based  upon  its  initial 
analysis  that  the  thresholds  applicable 
to  the  manufacturing  sector  would  be 
equally  applicable  to  the  non- 
manufacturing  sector.  Nevertheless,  EPA 
stated  in  the  preamble  to  that  final  rule 
that  it  was  undertaking  additional 
analysis  of  the  applicability  of  these 
threshold  levels  to  the  universe  of 
facilities  newly-covered  by  the  OSHA's 
MSDS  requirements. 

The  study  referred  to  in  the  October 
15, 1987,  final  rule  has  been  completed 
and  confirms  EPA's  regulatory  decision 
to  apply  the  minimum  threshold  levels 
applicable  to  the  manufacturing 
facilities  to  the  non-manufacturing 
facilities.  The  study  found  that  chemical 
usage  by  non-manufacturers  is 
significant.  A  number  of  non- 
manufacturing  industries  use  as  many 
different  hazardous  chemicals  as 
manufacturing  industries.  The  MSDSs 
that  non-manufacturers  will  be  expected 
to  maintain  under  OSHA's  expanded 
HCS  will  include  a  substantial  number 
of  extremely  hazardous  substances  and 
other  chemicals  that  must  be  reported 
under  provisions  of  SARA  Title  HI.  The 
study  also  found  that  the  cost  impacts  of 
the  sections  311  and  312  reporting 
requirements  will  not  have  a  significant 
impact  upon  a  substantial  number  of 
small  businesses  in  the  non- 
manufacturing  industries. 

In  the  October  15, 1987  final  rule  the 
Agency  stated  that  the  initial  10.000 
pound  threshold  for  reporting  by 
manufacturers  of  hazardous  chemicals 
that  are  not  extremely  hazardous 
substances  (EHS)  provides  the 
appropriate  balance  between  ensuring 
that  the  public  has  access  to  information 
on  large  volume  chemicals  and  reducing 
the  number  of  reports  to  manageable 
levels  in  the  first  years  of  the  program. 
52  FR  38344,  38352.  The  Agency  found 
that  a  threshold  equal  to  10,000  pounds 
resulted  in  the  reporting  of  roughly  13  to 
22  percent  of  manufacturing  facilities  or 
8  to  13  percent  of  chemicals.  Id.  The 
Agency's  non-manufacturing  industry 
study  found  that  the  percentage  of 
facilities  that  will  be  required  to  report 
and  the  percentage  of  chemicals  that 
will  be  reported  by  the  non- 


manufacturing  sector  using  the  10,000 
pound/TPQ  or  500  pound  threshold  will 
be  roughly  similar  to  these  figures. 
Although  reporting  at  the  same 
threshold  by  non-manufacturers  as 
manufacturers  will  increase  the  number 
of  MSDS  submissions  to  State  and  local 
o^icials,  the  Agency's  study  also  found 
that  the  merits  of  similar  reporting 
between  manufacturers  and  non- 
manufacturers,  as  well  as  the  fact  that 
many  State  right-to-know  laws  already 
include  the  non-manufacturing  industry 
(which  lessens  the  impact  of  the 
increase  of  MSDS  submissions),  justifies 
applying  the  same  initial  threshold  level 
to  the  non-manufactiu-ing  industry  as  is 
currently  applied  to  the  manufacturing 
industry. 

The  Agency's  study  of  the  effects  of 
applying  the  initial  threshold 
promulgated  in  the  October  15, 1987  rule 
to  the  non-manufacturing  sector  will  be 
available  in  the  docket  on  August  8, 
1988.  EPA  will  accept  comments  on  the 
study. 

List  of  Subjects  in  40  CFR  Fart  370 

Chemical,  Hazardous  substances, 
Extremely  hazardous  substance. 
Intergovernmental  relations.  Community 
right-to-know,  Superfund  Amendments 
and  Reauthorization  Act,  Chemical 
accident  prevention.  Chemical 
emergency  preparedness,  Community 
emergency  response  plan,  Contingency 
planning.  Reporting,  Recordkeeping 
requirements. 

Dated:  |uly  26. 1988. 
Thaddeus  L.  Juszczak,  Jr., 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
(FR  Doc.  88-17338  Filed  8-3-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  208  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Antifriction  Bearings 

agency:  Department  of  Defense  (DoD). 

action:  Interim  rule  and  request  for 
comments. 

SUMMARY:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  has  approved 
adding  a  new  Subpart  208.79  to  the 
Defense  Federal  Acquisition  Regulation 
Supplement  to  restrict  procurement  of 
antifriction  bearings  and  bearing 
components  for  use  by  the  DoD  to 
domestic  sources.  This  restriction  was 
deemed  necessary  to  protect  and 
strengthen  the  domestic  industrial  base 


for  an  industry  critical  to  national 
security. 

DATES:  This  interim  rule  is  effective  on 
August  4, 1988.  Comments  on  this 
proposed  addition  should  be  submitted 
in  writing  to  the  Executive  Secretary. 
DAR  Council,  at  the  address  shown 
below,  on  or  before  October  3. 1988,  to 
be  considered  in  the  formulation  of  the 
final  rule.  Please  cite  DAR  Case  88-35  in 
all  correspondence  relating  to  this  issue. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd.  Executive 
Secretary,  DAR  Council,  ODASD(P)/ 
DARS.  c/o  OASD(P&L)((MRS).  Room 
3D139.  The  Pentagon,  Washington,  DC 
20301-3062. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gregory  E.  Saunders,  Assistant  for 
Commercial  Acquisition,  OASD(P&L) 
PS/SDM,  Room  2A318,  Pentagon, 
Washington,  DC  20301-8000.  telephone 
(202)  695-7915. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  DAR  Council  published  a 
proposed  rule  at  53  FR  10129  dated 
March  29. 1988.  Comments  was  received 
from  over  30  different  respondents,  both 
foreign  and  domestic.  As  a  result  of 
these  comments,  the  following  changes 
were  made  to  the  proposed  rule: 

(1)  Definition  of  domestic  manufacture 
was  clarified. 

(2)  Definition  of  commercial  product 
clarified  to  indicate  bearings  or  items 
described  by  and  developed  under  (a)  a 
military  specification,  (b)  other  DoD 
prepared  specification  or  (c)  purchase 
description  are  not  considered 
commercial  products. 

(3)  Wholly  manufactured  was 
eliminated  and  net  export  value  was 
added  as  an  alternate  way. 

(4)  Exports  to  Canada  were  eliminated 
as  a  part  of  the  allowable  export 
baseline. 

(5)  Replace  the  6  month  phase-in 
provision  with  a  12  month  phase-in. 

(6)  Changed  to  reflect  that  the  Head  of 
the  Contracting  Activity  would  grant 
waivers. 

(7)  Eliminated  the  waiving  of  the 
restriction  after  contract  award  and 
clarified  the  manner  in  which  the  waiver 
should  be  considered. 

(8)  Clarified  the  requirement  regarding 
the  plan  to  convert  from  foreign  to 
domestic  manufactured  bearings. 

(9)  Added  provision  to  flow  the 
certification  requirement  down  to  the 
contractor  who  is  purchasing  the 
bearing. 
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B.  Regulatory  Flexifaility  Act 

The  coverage  at  Subpart  20&79  is  not 
expected  to  have  a  sigiyncant  impact  on 
small  businesses.  It  will  impact  only 
those  small  businesses  that  (1) 
manufacture  antifriction  bearings,  or  (2) 
use  antifriction  bearings  in  a 
subassembly,  assembly,  or  end  item  sold 
to  the  DoD  either  directly  or  through  a 
subcontract  with  a  DoD  contractor. 
Although  there  is  no  existing  data  to 
quantify  the  number  of  small  businesses 
which  may  be  impacted,  it  is  estimated 
that  only  a  small  quantity  will  be 
affected.  Further,  because  the  restriction 
will  be  applied  across  the  board  giving 
the  same  advantages  and  disadvantages 
to  all,  and  because  commercial  items  are 
exempted  from  the  restriction,  any 
impact  is  expected  to  be  minimal. 
Therefore,  an  Initial  Regulatory  Act 
Analysis  has  not  been  prepared  Please 
cite  DAR  Case  88-35  for  any  comments 
regarding  this  determination.  In 
addition,  comments  firom  small  entities 
concerning  the  affected  DFARS  Subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
DFARS  Case  88-eiOD. 

C.  Paperwork  Reduction  Act 

It  is  expected  that  this  coverage  will 
impose  additional  burden  on 
contractors.  A  paperwork  burden 
clearance  for  0\fl3  Control  Number 
0704-0205  was  submitted  to  OMB  for 
review  and  approval.  This  clearance 
reflects  an  increase  of  439,383  hours. 

D.  Detenninatioo  To  Issue  an  Interim 
Regulation 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  coverage  as  an  interim 
regulation.  This  action  is  necessary  to 
protect  and  strengthen  the  domestic 
industrial  base  for  an  industry  critical  to 
national  security. 

List  of  Subjects  in  48  CFR  Parts  208  and 
252 

Government  procurement. 

Chariet  W.  Uoyd. 

Executive  Secretary.  Defense  Acquisition 
Regula.ory  Council. 

Therefore,  it  is  proposed  to  amend  48 
CFR  Parts  208  and  252  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  208  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301. 10  U.S.Q  2202.  DoD 
Directive  S000J5.  and  DoD  FAR  Supplement 
201.301. 


PART  20S-REOUIREO  SOURCES  OF 
SUPPUES  AND  SERVICES 

2.  A  new  Subpart  208.79.  consisting  of 
sections  208.7901  through  208.7904.  is 
added  to  read  as  follows: 

Subpart  208.79— AnUfrtetkm  Bearings 

Sec. 

208.7901  Definitions. 

208.7902  Policy. 

208.7903  Procedures. 

208.7904  Contract  clause. 

Subpart  208.79— Antifriction  Bearings 

208.7901    Definitions. 

As  used  in  this  subpart: 

"Bearing"  means  antifriction  bearing 
or  antifriction  bearing  assembly. 

"Commercial  product"  means  a 
product,  such  as  an  item,  material, 
component,  subsystem,  or  system  sold 
or  traded  to  the  general  public  in  the 
course  of  normal  business  operations  at 
prices  based  on  established  catalog  or 
market  prices  (see  FAR  15.804-3{c)  for 
an  explanation  of  terms).  It  does  not 
include  bearings  or  items  described  by 
and  developed  under  (a)  a  Military 
Specification,  (b)  other  DoD  prepared 
speciBcation,  or  (c)  purchase 
description. 

"Custom/speciality  Bearings"  means 
those  bearings  having  tolerances 
equivalent  to  super  precision-bearings 
or  greater,  and  those  bearings  which 
contain  components  or  have  assembly 
characteristics  that  meet  or  exceed 
ABEC/RBEC  5; 

"Domestic  manufacture"  means 
wholly  manufactured  in  the  United 
States  or  Canada.  When  a  bearing 
assembly  is  involved,  all  components  of 
the  assembly  must  be  wholly 
manufactured  in  the  United  States  or 
Canada.  For  the  purposes  of  this 
definition,  raw  materials,  such  as 
preformed  bar  or  rod  stock  and 
lubricants,  need  not  be  domestically 
mined  or  produced. 

"Net  Export  Value"  means  the  value 
of  any  bearing  manufactured  in  whole  or 
in  part  in  the  United  States  minus  the 
value  of  any  foreign  manufactured 
components  used  in  that  bearing.  The 
value  of  the  imported  components  in 
any  year  may  not  exceed  the  value  for 
calendar  year  1987  for  bearings  sold  to 
the  Department  of  Defense.  Raw 
materials,  such  as  preformed  bar  or  rod 
stock  and  lubricants,  imported  for  use  in 
domestic  manufacture  are  excluded 
from  the  value  of  imported  components. 

"Other  authorized  manufacture" 
means  manufacture  in  whole  or  in  part 
by  a  company  which  has  its  corporate 
headquarters  in  a  NATO  participating 
country  (see  DFARS  25.001)  and  which 
has  a  United  States  subsidiary. 


However  a  mamifacturer's  bearings  are 
included  within  this  term  only  to  the 
extent  that  (a)  the  total  value  of  such 
bearings  imported  for  sale  to  DoD  and 
its  contractors  in  a  calendar  year,  does 
not  exceed  the  net  export  value  of 
bearings  exported  outside  the  United 
States  by  its  United  States  subsidiaries 
in  calendar  year  1987;  and  (b)  the  total 
value  of  super-precision  or  custom/ 
speciality  bearings  imported  for  sale  to 
DoD  and  its  contractors  in  a  calendar 
year  does  not  exceed  the  total  value  of 
such  bearings  imported  in  calendar  year 
1987.  Subject  to  the  sales  restrictions  in 
(a)  and  (b)  above,  bearings 
manufactured  by  the  following 
manufacturers  are  other-authorized 
manufacture  bearings:  FAG  Bearings 
Corporation  (additional  companies  may 
be  added  to  this  hst  based  on  a  survey 
of  domestic  firms). 

"Super-precision  Bearings"  means 
bearings  having  a  precision 
classification  of  ABEC/RBEC  5  or 
higher 

208.7902    Policy. 

(a)  It  has  been  determined  that  the 
ability  of  the  United  States  bearing 
industry  to  meet  industrial  surge  and 
mobilization  requirements  for  bearings 
is  in  serious  jeopardy.  In  view  of  the 
national  security  significance  of 
bearings,  the  DoD  has  determined  that 
except  as  provided  in  (b)  below,  all 
bearings,  components  of  bearings,  or 
items  containing  bearings,  whether 
procured  directly  or  installed  in  defense 
end-items  and  subassemblies  shall  be  of 
domestic  manufacture.  This  restriction 
shall  remain  in  effect  for  contracts 
awarded  through  September  30, 1991. 
The  restriction  may  be  extended  an 
additional  two  years  if  conditions 
warrant. 

(b)  This  subpart  does  not  apply  to: 

(1)  Miniature  and  instrument  bearings 
restricted  by  Subpart  208.73; 

(2)  Bearings  covered  by  the  following 
Military  SpeciHcations.  for  contracts 
entered  into  prior  to  December  31, 1989. 

MIL  B  8039    Bearing,  double  row.  ball,  sealed 

rod  end,  antifriction,  self-aligning 
MIL  B  7942    Bearing.  t>all.  airframe. 

antifriction 
MIL  B  8942    Bearings,  plain.  TFE  lined,  seif- 

aligning 
MIL  B  8943    Bearing,  journal  plain  and 

flanged.  TFE  lined 
MIL  B  8948    Bearing,  plain  rod  end.  TFE 

lined,  self-aligning 
MIL  B  8952    Bearing,  roller,  rod  end, 

antifriction  self-aligning 
MIL  B  8976    Bearing,  plain,  self-aligning,  all 

metal 
MIL  B  81820    Bearing,  plant,  self-aligning. 

self-lubricating,  low  speed  oscillation 
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MIL  B  81934    Bearing,  sleeve,  plain  and 
flanged,  self-lubricating 

MIL  B  81935    Bearing,  plain,  rod  end,  self- 
aligning,  self-lubricating 

MIL  B  81936    Bearing,  plain,  self-aligning 
(BeCU,  CRES  Race] 

208.7903    ProcMtwes. 

(a)  The  Head  of  the  Contracting 
Activity,  without  delegation,  may  waive 
the  domestic  bearings  requirements  of 
this  subpart  if  there  is  a  determination 
that  there  is  no  domestic  bearing 
manufacturer  that  meets  the 
requirement  or  if  it  is  not  in  the  best 
interest  of  the  United  States  to  qualify  a 
domestic  bearing  to  replace  a  qualified 
nondomestic  bearing.  This 
determination  must  be  based  on  a 
finding  that  the  qualification  of  a 
domestic  manufacture  bearing  would 
cause  unreasonable  costs  or  delays. 

(b)  The  determination  of 
unreasonableness  should  be  made  in 
consideration  of  the  DoD  policy  to  assist 
the  United  States  industrial  mobilization 
base  by  awarding  more  contracts  to 
domestic  bearing  manufacturers  thereby 
increasing  their  capability  to  reinvest 
and  to  become  more  competitive. 

(c)  Before  a  waiver  is  granted  for  a 
multiyear  contract  or  contract  that  may 
exceed  12  months,  the  contracting 
officer  shall  require  offerors  to  submit  a 
written  plan  for  transitioning  from  the 
use  of  nondomestic  to  domestic 
manufacture  bearings.  The  plan  shall  be 
reviewed  to  determine  whether  a 
domestic  manufacture  bearing  can  be 
quahHed  at  a  reasonable  cost,  and  used 
in  lieu  of  the  foreign  bearing  during  the 
course  of  the  contract  period.  If 
approved,  the  plan  shall  be  incorporated 
in  the  contract  and  shall: 

(1)  Identify  the  bearings  that  are  not 
domestic  or  other  authorized 
manufacture,  application,  and  source  of 
supply: 

(2)  Describe  the  transition,  including 
cost  and  timetable,  for  providing  a 
domestic  manufacture  bearing.  The 
timetable  for  completing  the  transition 
should  normally  not  exceed  one  year 
from  the  date  of  the  waiver. 

208.7904    Contract  dauM. 

The  clause  set  forth  at  252.208-7006, 
Required  Sources  for  Anti-friction 
Bearings,  shall  be  inserted  in  all 
solicitations  and  resultant  contracts, 
and  before  exercising  an  option,  except: 

(a)  Where  the  contracting  officer 
knows  that  the  item  being  procured  does 
not  contain  bearings; 

(b)  When  purchasing  commercial 
products; 

(c)  When  purchasing  foreign 
manufactured  bearings,  components  of 
bearings,  or  foreign  manufactured 


products  containing  bearings  overseas 
for  use  overseas: 

(d)  When  purchasing  for  use  in  a 
cooperative  or  co-production  project 
under  an  international  agreement; 

(e)  When  using  small  purchase 
procedures,  other  than  in  purchases  of 
bearings  as  the  end  item. 

PART  252— SOLICITATIOM 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.208-7006  is  added  to 
read  as  follows: 

252.208-7006    Required  Sources  for 
Antifriction  Bearings. 

As  prescribed  in  208.7904  insert  the 
following  clause: 

Required  Sources  for  Antifriction  Bearings 
(Aug  1988) 

(a)  For  the  purpose  of  this  clause: 
"EJearing"  means  antifriction  bearing  or 
antifriction  bearing  assembly. 

"Commercial  product"  means  a  product, 
other  than  bearings  or  items  described  by 
and  developed  under  a  Military  Speciflcation 
or  other  DoD  prepared  specification  or 
purchase  description,  such  as  an  item, 
material,  component,  subsystem,  or  system 
sold  or  traded  to  the  general  public  in  the 
course  of  normal  business  operations  at 
prices  based  on  established  catalog  or  market 
prices  (see  FAR  15.804-3(c)  for  an 
explanation  of  terms); 

"Custom/speciality  Bearings"  means  those 
bearings  having  tolerances  equivalent  to 
super  precision-bearings  or  greater,  and  those 
bearings  which  contain  components  or  have 
assembly  characteristics  that  meet  or  exceed 
ABEC/RBEC  5; 

"Domestic  manufacture"  means  wholly 
manufactured  in  the  United  States  or  Canada. 
When  a  bearing  assembly  is  involved,  all 
components  of  the  assembly  must  be  wholly 
manufactured  in  the  United  States  or  Canada. 
For  purposes  of  this  deflnition,  raw  materials, 
such  as  preformed  bar  or  rod  stock  and 
lubricants,  need  not  be  domestically  mined  or 
produced. 

"Net  Export  Value"  as  used  in  this  subpart 
means  the  value  of  any  bearing  manufactured 
in  whole  or  in  part  in  the  United  States  minus 
the  value  of  any  foreign  manufactured 
components  used  in  that  bearing.  The  value 
of  the  imported  components  in  any  year  may 
not  exceed  the  value  for  calendar  year  1987 
for  bearings  sold  to  the  Department  of 
Defense.  Raw  materials,  such  as  preformed 
bar  or  rod  stock  and  lubricants,  imported  for 
use  in  domestic  manufacture  are  excluded 
from  the  value  of  imported  components. 

"Other  authorized  manufacture"  means 
manufacture  in  whole  or  in  part  by  a 
company  which  has  its  corporate 
headquarters  in  a  NATO  participating 
country  (see  DFARS  25.001)  and  which  has  a 
United  States  subsidiary.  However  a 
manufacturer's  bearings  are  included  within 
this  term  only  to  the  extent  that  (a)  the  total 
value  of  such  bearings  imported  for  sale  to 
DoD  and  its  contractors  in  a  calendar  year, 
does  not  exceed  the  net  export  value  of 


bearings  exported  outside  the  United  States 
by  its  United  States  subsidiaries  in  calendar 
year  1987;  and  (b)  the  total  value  of  super- 
precision  or  custom/specialty  bearings 
imported  for  sale  to  DoD  and  its  contractors 
does  not  exceed  the  total  value  of  such 
l>earings  imported  in  calendar  year  1987.  A 
list  of  other  authorized  bearing  manufacturers 
is  at  DFARS  208.7901; 

"Super-precision  Bearings"  means 
antifriction  bearings  having  a  precision 
classification  of  ABEC/RBEC  5  or  higher;  and 

(b)  If  the  Offeror  is  a  bearing  manufacturer, 
the  offeror  agrees  that,  if  awarded  the 
contract,  that — 

(1)  Bearings  and  components  of  l)earings 
supplied  under  this  contract  will  be  of 
domestic  or  other  authorized  manufacture; 
and 

(2)  For  bearings  that  are  of  other  authorized 
manufacture,  acceptance  by  the  Government 
of  this  offer  will  not  cause  the  manufacturer 
to  exceed  the  sales  levels  described  in  the 
definition  of  the  term  "other-authorized 
manufacture". 

(c)  If  the  Offeror  is  not  the  bearing 
manufacturer,  the  offeror  agrees  that,  if 
awarded  the  contract,  that  the  bearings, 
components  of  bearings,  or  bearings  installed 
in  defense  end-items  or  subassemblies 
supplied  under  this  contract  will  be  of 
domestic  or  other-authorized  manufacture. 

(d)  The  requirements  in  paragraphs  (b)  and 
(c)  above  may  be  waived,  in  whole  or  in  part, 
by  the  Government.  Before  a  waiver  is 
granted  for  a  multiyear  contract  or  one  that 
may  exceed  12  months,  the  Contracting 
Officer  will  require  each  offeror  to  submit  a 
written  plan  for  the  transition  from  bearings 
that  are  not  of  domestic  or  other  authorized 
manufacture,  to  domestic  manufacture 
bearings.  The  plan  shall  identify  all  bearings 
that  are  not  of  domestic  or  other  authorized 
manufacture  currently  used,  their  application 
and  source  of  manufacture,  a  plan  for  the 
transition  to  domestic  manufacture  bearings, 
the  costs  associated  with  the  transition,  and 
a  timetable  for  transition.  If  approved,  the 
plan  will  be  incorporated  into  the  contract. 

(e)  The  Contractor  will  provide  written 
certification  upon  delivery  of  the  bearings, 
components  of  bearings,  or  defense  end-items 
or  subassemblies  containing  bearings,  that  to 
the  best  of  its  knowledge  and  belief,  such 
bearings  or  components  of  bearings  are  of 
domestic  or  other-authorized  manufacture. 

(f)  Paragraphs  (c)  and  (d)  do  not  apply  to 
end  items  and  components  that  are 
commercial  products. 

(g)  Paragraphs  (b),  (c),  and  (d)  do  not  apply 
to: 

(1)  Miniature  and  instrument  bearings 
which  are  restricted  by  DFARS  Subpart 
208.73:  and 

(2)  Bearings  covered  in  the  following 
Military  Specifications,  for  contracts  entered 
into  prior  to  December  31, 1989. 

MIL  B  6039    Bearing,  double  row,  ball,  sealed 
rod  end,  antifriction  self-aligning 

MIL  B  7949    Bearing,  ball,  airframe, 
antifriction  

MIL  B  8942    Bearings,  plain,  TFE  lined,  self- 
aligning 

MIL  B  8943    Bearing,  journal  plain  and 
flanged.  TFE  lined 
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MIL  B  8948    Bearing,  plain  rod  end.  TFE 

lined.  selT-aligning 
MIL  B  8952     Bearing,  roller,  rod  end. 

antifriction  self-aligning 
MIL  B  8976    Bearing,  plain,  self-aligning,  all 

metal 
MIL  B  81820    Bearing,  plain,  self-aligning, 

self-lubricating,  low  speed  oscillation 
MIL  B  81934    Bearing,  sleeve,  plain  and 

flanged,  self-lubricating 
MIL  B  81935    Bearing,  plain,  rod  end.  self- 
aligning,  self-lubricating 
MIL  B  81936    Bearing,  plain,  self-aligning 

(BeCU.  CRES  Race) 
(h)  The  Contractor  agrees  to  insert  this 
clause,  appropriately  modified  to  ref.ect  the 
identity  of  the  parties,  including  this 
paragraph,  in  every  subcontract  and  purchase 
order  issued  in  performance  of  this  contract, 
unless  he  knows  that  the  item  being 
purchased  contains  no  bearings  or 
components  of  bearings. 

(End  of  clause) 

(FR  Doc.  88-17650  Filed  8-3-88;  8:45  am] 

BILUNG  CODE  M10-01-II 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Nonessential  Experimental  Population 
Status  for  an  Introduced  Population  of 
the  Yeliowfin  Madtom  In  Virginia  and 
Tennessee 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACnoN:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  will  reintroduce  a  small  catfish, 
the  yeliowfin  madtom  [Noturus 
flavipinnis)  (Federally  listed  as  a 
threatened  species),  into  the  North  Fork 
Holston  River.  Washington  County, 
Virginia.  This  population  is  determined 
to  be  a  nonessential  experimental 
population  according  to  section  10(j]  of 
the  Endangered  Species  Act  of  1973,  as 
amended.  Section  10(j)  of  the  Act 
authorizes  nonessential  populations  to 
be  treated  as  if  they  were  proposed 
species  for  the  purposes  of  section  7. 
This  releases  Federal  agencies  from  the 
Act's  prohibition  against  jeopardizing 
this  population  by  their  actions.  The 
yeliowfin  madtom  once  likely  inhabited 
many  of  the  lower  gradient  streams  of 
the  Tennessee  River  basin  upstream  of 
Chattanooga.  Tennessee.  Presently, 
populations  are  conHned  to  only  three 
stream  reaches  in  the  Tennessee  River 
valley.  This  action  is  being  taken  in  an 
effort  to  reestablish  the  yeliowfin 
madtom  within  its  historic  range. 
EFFECTIVE  DATE:  September  6, 1988. 


ADDRESSES:  Comments  and  materials 
relating  to  this  final  rule  are  available 
for  public  inspection  by  appointment 
during  normal  business  hours  at  the  U.S. 
Fish  and  Wildlife  Service,  100  Otis 
Street,  Room  224,  Asheville,  North 
Carolina  28801  (704/259-0321  or  FTS 
672-0321). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  G.  Biggins  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Among  the  significant  changes  made 
by  the  Endangered  Species  Act 
Amendments  of  1982.  Pub.  L.  97-304, 
was  the  creation  of  a  provision  (section 
10(j))  which  provides  for  the  designation 
of  specific  reintroduced  populations  of 
listed  species  as  nonessential 
experimental  populations.  Under 
previous  authorities  in  the  Act,  the 
Service  was  permitted  to  reintroduce 
populations  into  unoccupied  portions  of 
a  listed  species'  historic  range  when  it 
would  foster  the  conservation  and 
recovery  of  the  species.  Local  opposition 
to  reintroduction  efforts,  however, 
stemming  from  concerns  about  the 
restrictions  and  prohibitions  on  private 
and  Federal  activities  contained  in 
sections  7  and  9  of  the  Act,  severely 
handicapped  the  effectiveness  of  this  as 
a  management  tool. 

Under  section  10(j)  of  the  1982 
Amendments,  past  and  future 
reintroduced  populations  established 
outside  the  current  range  but  within  the 
species'  historic  range,  may  be 
designated,  at  the  discretion  of  the 
Service,  as  experimental  populations  or 
nonessential  experimental  populations. 
Experimental  population  status  allows 
the  Service  to  treat  an  endangered 
species  as  threatened  for  the  purposes 
of  section  9  of  the  Act.  Species  listea  as 
threatened  can  be  managed  with  greater 
flexibility,  especially  regarding 
incidental  take  and  regulated  taking.  As 
the  yeliowfin  madtom  is  already  listed 
as  a  threatened  species  with  special 
rules  (50  CFR  17.43).  which  provide  that 
the  fish  may  be  taken  in  accordance 
with  applicable  State  law.  the  species' 
status  relative  to  section  9  will  remain 
the  same  for  any  introduced 
populations. 

Nonessential  populations  are 
experimental  populations  found  to  be 
nonessential  to  the  continued  existence 
of  the  species.  These  populations  are 
treated  as  if  the  species  were  only 
proposed  for  listing  under  section  7 
(except  for  subsection  (a)(1)).  Therefore, 
they  are  not  subject  to  the  provisions  of 
section  7(a)(2)  of  the  Act.  which  requires 
Federal  agencies  to  ensure  that  their 


activities  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species. 
However,  two  provisions  of  section  7 
would  apply  on  lands  that  are  not  within 
the  National  Wildlife  Refuge  System  or 
National  Park  System:  Section  7(a)(1), 
which  authorizes  all  Federal  agencies  to 
establish  conservation  programs,  and 
section  7(a)(4).  which  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  actions  that  are  likely  to 
jeopardize  the  continued  existence  of 
the  species.  Where  the  species  occurs  on 
Refuge  or  Park  System  lands,  all 
provisions  of  section  7  would  apply.  The 
organisms  used  to  establish  an 
experimental  population  will  only  be 
removed  from  an  existing  source  if  (1) 
the  removal  will  not  jeopardize  the 
continued  existence  of  the  species  and 
(2)  a  permit  has  been  issued  for  the  take 
of  individuals  from  the  donor  population 
in  accordance  with  the  requirements  of 
50  CFR  17.31. 

The  yeliowfin  madtom  was  listed  as  a 
threatened  species  with  critical  habitat 
on  September  9. 1977  (42  FR  45528).  The 
species  was  probably  once  widely 
distributed  in  many  lower  gradient 
streams  of  the  Tennessee  River  drainage 
upstream  of  the  Chattanooga, 
Tennessee,  area  (Jenkins  1975).  The 
species'  present  distribution  (Burkhead 
and  Jenkins  1982,  Shute  1984)  is 
represented  by  only  three  known 
populations  (Citico  Creek,  Monroe 
County.  Tennessee;  Powell  River. 
Hancock  County.  Tennessee:  and 
Copper  Creek.  Scott  and  Russell 
Counties,  Virginia).  Three  other  historic 
populations  (Chickamauga  Creek. 
Catoosa  County,  Georgia:  Hines  Creek, 
Anderson  County,  Tennessee:  and  North 
Fork  Holston  River.  Virginia)  are 
believed  to  have  been  extirpated 
primarily  due  to  human-related  factors 
(impoundments,  pollution,  habitat 
modification,  etc.). 

The  yeliowfin  madtom  occupies  small- 
to-medium-sized  (25  to  135  feet  wide) 
warm  water  streams  with  moderate 
current  and  clean  water  with  little 
siltation  (Jenkins  1975).  The  species  is 
generally  associated  with  cover 
(undersides  of  flat  rocks,  detritus,  and 
stream  banks)  (Jenkins  1975,  Shute 
1984). 

Good  habitat  for  the  yeliowfin 
madtom  is  currently  located  in  the  North 
Fork  Holston  River,  Smyth,  Washington, 
and  Scott  Counties,  Virginia.  The 
establishment  of  an  experimental 
population  in  this  now  unoccupied 
historic  habitat  will  greatly  enhance  the 
recovery  potential  of  this  species. 
During  the  late  summer  or  early  fall  of 
1988  or  1989, 100  to  200  captive-reared 
madtoms  (taken  in  the  spring  and 
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summer  of  1988  or  1989  from  nests  on 
Citico  Creek,  Monroe  County, 
Tennessee)  will  be  reintroduced  into 
one  or  two  pools  on  the  North  Fork 
Holston  River,  Washington  County, 
Virginia.  The  techniques  for  rearing  and 
transplanting  the  species  were 
developed  in  1986  and  1987  when  a 
reintroduction  was  made  into  Abrams 
Creek,  Blount  County,  Tennessee.  The 
success  of  this  introduction  attempt  is 
being  evaluated. 

Based  on  studies  conducted  on  the 
Citico  Creek  population  (Shute  1984; 
David  Etnier,  Peggy  Shute,  and  Randy 
Shute,  University  of  Tennessee,  personal 
communication,  1986],  it  is  believed  that 
approximately  125  yellowfm  madtom 
nests  exist  in  Citico  Creek  each  year. 
The  yellowfm  madtom  nests  each 
contain  about  90  eggs.  Three  to  four 
nests  would  be  taken,  and,  allowing  for 
natural  mortality,  these  would  yield  the 
desired  100  to  200  individuals  for 
stocking.  The  removal  of  three  to  four 
nests  represents  only  about  3  percent  of 
each  year's  total  clutches.  This  amount 
of  loss  is  well  within  the  limits  of 
natural  loss  that  would  likely  occur  on 
an  average  reproductive  year  (D.  Etnier, 
P.  Shute,  and  R.  Shute,  personal 
communication,  1986).  Therefore,  the 
Service  has  determined  that  the  removal 
of  the  animals  from  Citico  Creek  to  be 
used  in  the  North  Fork  Holston  River 
transplant  is  not  likely  to  jeopardize  the 
continued  existence  or  viability  of  the 
Citico  Creek  population.  Furthermore, 
the  creation  of  this  experimental 
population,  as  proposed,  will  further  the 
conservation  of  the  species  throughout 
its  range. 

Status  of  Reintroduced  Population 

This  reintroduced  population  of 
yellowfin  madtoms  is  being  designated 
as  a  nonessential  experimental 
population  according  to  the  provisions 
of  section  10(j)  of  the  Act.  The 
nonessential  experimental  population 
status,  which  is  necessary  to  gain  the 
acceptance  of  the  Virginia  Commission 
of  Game  and  Inland  Fisheries  for  the 
reintroduction  effort,  is  appropriate  for 
the  following  reasons:  Reproducing 
populations  of  the  yellowfin  madtom 
presently  exist  in  three  river  reaches. 
The  removal  of  individuals  from  the 
extant  population  in  Citico  Creek, 
Monroe  County,  Tennessee,  is  not 
expected  to  adversely  affect  the 
viability  of  that  population  (see 
Background  section  above).  Therefore, 
the  loss  of  the  introduced  population 
would  not  reduce  the  likelihood  of  the 
survival  of  the  species  in  the  wild.  In 
fact,  the  anticipated  success  of  this 
reintroduction  will  enhance  the  species' 
recovery  potential  by  extending  its 


current  range  and  reoccupying  currently 
unutilized  historic  habitat. 

Summary  of  Comments  and 
Recommendations 

In  the  Septeml)er  8, 1987,  proposed 
rule  (52  FR  33650)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  and 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  and  Federal  agencies,  county 
governments,  scientific  organizations, 
and  interested  parties  were  contacted 
and  requested  to  comment.  Six  written 
comments  were  received  and  are 
summarized  below. 

Support  for  the  proposal  was  received 
from  the  Tennessee  Department  of 
Conservation,  U.S.  Forest  Service,  and 
the  Virginia  Cooperative  Fishery 
Research  Unit.  The  State  of  Virginia 
Department  of  Game  and  Inland 
Fisheries  and  the  Tennessee  Valley 
Authority  provided  no  specific 
comments,  but  did  request  that  the 
Service  inform  them  of  the  exact 
location  of  the  transplant  site.  The 
Service  will  coordinate  the  release  of 
the  fish  with  these  agencies,  and  specific 
site  data  will  be  provided  prior  to  the 
release. 

The  Smyth  County  Board  of 
Supervisors  objected  to  the  proposal  to 
establish  a  nonessential  experimental 
population  of  the  yellowfin  madtom  in 
the  North  Fork  Holston  River.  However, 
they  provided  no  reason  for  their 
objection. 

A  Service  biologist  met  with  the  Board 
and  explained  the  proposed  rule 
specifically  emphasizing  the  greatly 
reduced  protection  the  Act  provides  to 
nonessential  experimental  populations. 
The  Board  voted  again  to  oppose  the 
reintroduction. 

The  proposed  rule  stated  that  the 
yellowfin  madtom  would  be  introduced 
into  the  North  Fork  Holston  River  in 
Smyth  County,  Virginia.  Discussion  with 
ichthyologists  knowledgeable  with  the 
species  indicates  that  suitable  sites  for 
introduction  are  available  downstream 
in  Washington  and  Scott  Counties, 
Virginia  (Charles  Sayler,  Tennessee 
Valley  Authority;  David  Etnier, 
University  of  Tennessee;  and  Robert 
Jenkins,  personal  communications, 
1987).  The  Service  has  discussed  the  use 
of  Washington  County  as  a 
reintroduction  site  with  the  Washington 
County  Administrator,  and  he  had  no 
objection  to  reintroducing  the  fish  into 
his  county.  Therefore,  because  of  Smyth 
County's  objecti(Hi  and  the  availability 
of  suitable  sites  in  Washington  County, 
Virginia,  the  final  rule  has  been 
modified  to  show  that  the  reintroduction 
will  be  made  into  North  Fork  Holston 


River  in  Washington  County,  Virginia, 
rather  than  Smyth  County,  Virginia.  If 
the  reintroduction  is  successful  and  the 
species  expands  its  range  downstream 
and  upstream  in  the  North  Fork  Holston 
River,  the  species  could  be  considered 
for  delisting  before  any  of  these  fish 
ever  reach  Smyth  County,  Virginia. 

Location  of  Reintroduced  Population 

The  area  for  reintroduction  of  the 
yellowfin  madtom  is  totally  isolated 
from  existing  populations  of  the  species. 
The  madtom  will  be  released  into  the 
North  Fork  Holston  River,  Washington 
County,  Virginia.  This  site  is  separated 
from  other  existing  populations  by  both 
Tennessee  River  and  tributary 
reservoirs,  and  the  fish  is  not  known 
from  any  of  these  reservoirs  or 
intervening  river  sections.  Tliese 
reservoirs  and  river  sections  act  as 
barriers  to  movement  by  the  fish  and 
assure  that  the  Holston  River  population 
will  remain  geographically  isolated  and 
easily  identifiable  as  a  distinct 
population. 

Management 

This  translocation  project  will  be  a 
joint  cooperative  effort  among  the 
Virginia  Commission  of  Game  and 
Inland  Fisheries,  the  Tennessee  Wildlife 
Resources  Agency,  and  the  U.S.  Fish 
and  Wildlife  Service.  Present  plans  call 
for  the  release  of  100  to  200  young-of- 
the-year  animals  in  the  late  summer  or 
early  fall  of  1988.  Subsequent  releases 
will  be  made  contingent  on  funds  in  1989 
and  later  years.  Released  animals  will 
be  monitored  to  determine  survival, 
reproductive  success,  and  general 
health. 

This  nonessential  experimental 
population  would  be  treated  as  a 
threatened  species  under  all  provisions 
of  the  Act,  except  section  7.  Under 
section  7  (other  than  subsection  (a)(1) 
thereof)  a  nonessential  experimental 
population  shall  be  treated,  except  when 
it  occurs  in  an  area  of  the  National 
Wildlife  Refuge  or  National  Park 
Systems,  as  a  species  proposed  to  be 
listed  under  the  Act  as  a  threatened 
species.  All  of  the  prohibitions  referred 
to  in  50  CFR  17.31  would  apply  to  this 
population.  In  addition,  members  of  this 
experimental  population  could  be  taken 
in  accordance  with  applicable  State 
laws.  Thus,  if  a  fisherman  accidentally 
took  a  member  of  this  experimental 
population  based  upon  a 
misidentification  of  the  species,  there 
would  be  no  violation  of  Federal  law. 

National  Enviromnental  Policy  Act 

An  environmental  assessment  under 
the  National  Environmental  Policy  Act 
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has  been  prepared  and  is  available  to 
the  public  at  the  Service's  Asheville 
Field  Office  (see  "ADDRESSES"  section), 
Atlanta  Regional  Office  (U.S.  Fish  and 
Wildlife  Service.  Richard  B.  Russell 
Federal  Building.  75  Spring  Street  SW.. 
Atlanta.  Georgia  30303).  or  the  Division 
of  Endangered  Species  and  Habitat 
Conservation.  U.S.  Fish  and  Wildlife 
Service.  1000  N.  Glebe  Road.  Arlington, 
Virginia  22201  (202/235-1975).  This 
assessment  formed  the  basis  for  the 
decision  that  this  is  not  a  major  Federal 
action  which  would  significantly  affect 
the  quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (implemented  at  40  CFR 
Parts  1500-1508). 

Executive  Order  12291,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

The  U.S.  Fish  and  Wildlife  Service  has 
determined  that  this  is  not  a  major  rule 
as  defined  by  Executive  Order  12291 
and  that  the  rule  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  No  private  entities 


will  be  affected  by  this  action.  The  rule 
does  not  contain  any  information 
collection  or  record  keeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  1.  Title  50  of  the  U.S.  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884:  Pub. 
L  94-359.  90  Stat.  911:  Pub.  L  95-632.  92  Slat. 
3751;  Pub.  L.  96-159,  93  Stat.  1225:  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq.\.  Pub. 
L  99-625. 100  Stat.  3500  (1988).  unless 
otherwise  noted. 

2.  Amend  §  17.11(h)  by  revising  the 
entry  "Madtom.  yellowfm"  under 
FISHES  to  read  as  follows: 

§  1 7. 1 1    Endangered  and  threatened 
wildUfe. 

*        *        •        •        « 

(h)  *  •  • 


opOCiGS 


Common  name 


SctenMtc  name 


Historic  range 


Vertebrate  population  wtiere 
erxMngered  or  threatened 


Status 


When  listed 


Crilicat 
hatiitat 


Special 
rules 


Fislies: 

Madtom,  yellowfin Noturus  flavipinnis U.S.A.  (TN,  VA).. 

Do. do do •• 


Entire,  except  vvtiere  listed  as  an 
experimental  population  tielow. 

North  Fori(  Holston  River  and  its 
tritxjtaries,  VA.  TN;  South  Fork 
Holston  River  and  tritxitahes  up- 
stream to  Ft.  Patrick  Henry  Dam, 
TN;  and  Holston  River  and  tritxi- 
lanes  downstream  to  John  Sevier 
Detention  Lake  Dam.  TN. 


XN 


28.317 
317 


17  95(e) 

NA 


17.44(C> 
17.84(e) 


§17.84    [Amended] 

3.  Amend  Title  50  CFR  17.84  by  adding 
new  paragraph  (e)  as  follows: 

♦        «        •        •        ♦ 

(e)  Yellowfin  madtom  [Noturus 
flavipinnis). 

(1)  The  yellowfin  madtom  population 
identified  in  paragraph  (4)  of  this 
subsection  is  a  nonessential 
experimental  population. 

(2)  All  prohibitions  and  exceptions 
listed  in  §§  17.31  and  17.32  apply  to  the 
population  identified  in  paragraph  (e)(4) 
of  this  section,  except  that  it  may  also 
be  incidentally  taken  in  accordance  with 
applicable  State  laws  and  regulations. 

(3)  Any  violation  of  State  law 
regulating  the  take  of  this  species  from 
the  population  identified  in  paragraph 
(e)(4)  of  this  section  will  also  be  a 
violation  of  the  Endangered  Species  Act. 


(4)  This  experimental  population  of 
the  yellowfin  madtom  is  found  in  the 
North  Fork  Holston  River  watershed. 
Washington,  Smyth  and  Scott  Counties, 
Virginia;  South  Fork  Holston  River 
watershed  upstream  to  Ft.  Patrick  Henry 
Dam,  Sullivan  County,  Tennessee;  and 
the  Holston  River  from  the  confluence  of 
the  North  and  South  Forks  downstream 
to  the  John  Sevier  Detention  Lake  Dam, 
Hawkins  County,  Tennessee.  The 
reintroduction  site  is  within  the  historic 
range  of  this  species  but  it  is  totally 
isolated  from  existing  populations  of 
this  species  by  large  Tennessee  River 
tributaries  and  reservoirs.  As  the 
species  is  not  known  to  inhabit 
reservoirs,  and  it  is  unlikely  that  they 
could  move  100  river  miles  through  these 
large  reservoirs,  the  possibility  of  this 
population  contacting  extant  wild 
populations  is  unlikely. 


Dated:  June  24. 1988. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
(FR  Doa  88-17540  Filed  8-3-68;  8:45  am) 

BILUNG  CODE  4310-5S-M 
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Administration 

50  CFR  Parts  61 1  and  663 

(Docket  No.  80749-8149] 

Pacific  Coast  Groundfish  Rshery 

AGENCY:  National  Marine  Fisheries 
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action:  Notice  of  eligibility  criteria  for 
potential  limited  access  to  the  Pacific 
coast  groundfish  fishery. 

summary:  This  notice  announces  that 
eligibility  criteria  have  been  adopted 
which  may  be  used  in  order  to  establish 
priorities  for  future  participation  in  the 
Pacific  coast  commercial  groundfish 
fishery  in  the  event  a  management 
regime  is  developed  and  implemented 
that  limits  or  reduces  the  number  of 
vessels  allowed  to  participate  in  the 
fishery.  A  vessel  may  be  given  priority 
for  futive  participation  in  the  fishery  if 
the  vessel  made  commercial  landings  of 
groundfish  caught  off  the  coast  of 
Washington.  Oregon,  or  California 
during  a  window  period  between  July 
11, 1984  and  August  1. 198a  The  Pacific 
Fishery  Management  Council  (Council) 
may  also  consider  whether  to  include 
those  vessels  landing  shrimp  during  the 
same  period.  This  announcement  does 
not  prevent  the  devdopment  or 
implementation  of  other  eligibility 
criteria,  or  restrict  the  type  of 
management  regime  selected  for  limited 
access.  The  intended  effect  of  giving 
priority  to  vessels  which  landed  during 
the  window  period  is  to  discourage 
speculative  entry  into  the  fishery  while 
discussions  continue  on  whether  and 
how  access  to  the  groundfish  resource 
should  be  controlled. 
EFFECTIVE  DATE:  August  1. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Holland  A.  Schmitten  (Director. 
Northwest  Region.  NMFS).  206-526- 
6150;  E.  Charles  Fullerton  (Director. 
Southwest  Region.  NMFS).  21^-514- 
6196;  or  Lawrence  D.  Six  (Executive 
Director,  Pacific  Fishery  Management 
Council).  503-221-6352. 

SUPPLEMENTARY  INFORMATION:  The 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  was  approved  on 
January  4. 1982  (47  PR  43964,  October  5. 
1982).  and  implementing  regulations 
appear  at  50  CFR  Paris  611  and  663. 

At  the  July  8-10, 1987  meeting  of  the 
Pacific  Fishery  Management  Council 
(Council)  in  Millbrae.  California,  the 
Council  adopted  a  July  11. 1967,  cut-off 
date  for  eligibility  for  future  entry  into 
the  west  coast  groundfish  fishery  in  the 
event  a  management  regime  is 
developed  and  implemented  that  Hmits 
access  to  the  groundfish  resource. 
However,  at  its  July  13-14. 1988.  meeting 
the  Council  extended  the  eligibility  cut- 
off date  to  August  1, 1988.  and  adopted 
an  eligibility  window  from  July  11. 1984. 
to  August  1, 1988.  If  a  limited  entry 
program  were  adopted,  fishing  activity 
during  the  window  period  may  be  useid 
to  establish  priorities  for  future 
participation  in  the  commercial 


groundfish  fishery;  e.g.,  limited  access 
priority  would  be  given  to  vessels  that 
made  commercial  landings  of  groundfish 
caught  off  Washington,  Oregon,  and 
California  during  the  window  period. 
This  priority  remains  with  the  vessel 
and  would  be  given  to  the  person  who 
owns  this  qualifying  vessel  at  the  time 
the  hmited  entry  permit  system  becomes 
effective,  regardless  of  previous  or 
subsequent  transfers  of  the  vessel.  In 
other  words,  vessel  owners  would 
qualify  for  a  limited  entry  permit  If  they 
own  an  eligibility  priority  vessel  when 
the  permits  are  issued.  Vessel  buyers 
and  sellers  should  be  cognizant  of  the 
eligibility  status  a  vessel  may  have  in 
the  limited  entry  proposal  before 
transferring  vessels. 

In  adopting  these  eligibility  criteria, 
the  Council  considered  the 
recommendations  from  its  advisory 
committee  of  industry  representatives, 
in  addition  to  comments  by  the 
Groundfish  Management  Team  (State 
and  Federal  fishery  and  social 
scientists).  Groundfish  Advisory 
Subpanel  (industry  and  consumer 
representatives).  Scientific  and 
Statistical  Committee  (State,  Federal, 
and  university  scientists),  and  the 
public.  The  Council  also  adopted  two 
license  limitation  proposals 
recommended  by  an  industry  committee, 
as  well  as  a  third  proposal — no  limited 
entry,  for  further  review  at  public 
workshops  to  be  held  next  fall  and 
winter. 

In  making  this  announcement,  NMFS 
and  the  Council  intend  to  prevent 
speculative  entry  into  the  fishery  during 
further  development  and  analysis  of 
limited  access  alternatives.  The 
Council's  eUgibility  criteria  will  help  to 
distinguish  bi>na  fide  estabKshed 
fishermen  from  possible  speculative 
entrants  to  the  fishery.  Although  a 
vessel  may  not  qualify  under  the 
provision  that  it  must  have  made 
landings  during  the  window,  it  may  be 
allowed  access  to  the  fishery  if  it  meets 
exceptions  or  other  criteria  which  may 
be  developed  later.  On  the  other  hand, 
while  vessels  which  have  priority 
according  to  these  criteria  may  be 
granted  access  initially,  that  access  may 
be  conditional  and/or  given  a  low 
priority  depending  on  any  future  criteria 
which  may  be  developed.  In  the  future, 
the  Council  may  reduce  the  number  of 
participating  vessels  which  may  have 
qualified  by  having  fished  during  the 
window. 

This  announcement  establishes  the 
period  July  11. 1984  through  August  1, 
1988  for  potential  use  in  determining 
historical  or  traditional  participation  in 
the  Pacific  coast  groundfish  fishery.  This 
action  does  not  commit  the  Council  or 


the  Secretary  of  Commerce  to  any 
particular  management  regime  or 
eligibility  criterion  for  entry  to  the 
groundfish  fishery.  Fishermen  are  not 
necessarily  guaranteed  future 
participation  in  the  groundfish  fishery 
regardless  of  their  date  of  entry  or 
intensity  of  participation  in  the  fishery. 
The  Council  may  choose  a  management 
regime  that  does  not  make  use  of  the 
eligibility  window  date.  The  Council 
may  choose  to  give  variably  weighted 
consideration  to  fishermen  in  the  fishery 
before  and  after  this  period,  as  may  be 
the  case  with  any  permissible 
exceptions.  Hie  Council  also  may 
choose  to  take  no  further  action  to 
control  entry  or  access  to  the  fishery. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  1. 1988. 
Ann  D.  Terbush. 

A  cling  Director  of  Office  Fisheries. 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-17592  Filed  8-1-88;  3:46  pm) 

BlUJNa  CODE  3S10-23-4I 


50  CFR  Part  661 
(Dock*!  No.  80482-8082] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

aoency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  closure. 

SUMMARY:  NOAA  announces  the  closure 
of  the  recreational  salmon  fishery  in  the 
exclusive  economic  zone  (EEZ)  from  the 
Queets  River  to  Leadbetter  Point, 
Washington,  at  midnight,  July  31, 1988, 
to  ensure  that  the  coho  quota  for  the 
subarea  from  Queets  River  to  iClipsan 
Beach  is  not  exceeded.  The  Director, 
Northwest  Region,  NMFS  (Regional 
Director),  has  determined  in 
consultation  with  representatives  of  the 
Pacific  Fishery  Management  Council 
(Council]  and  the  Washington 
Department  of  Fisheries  (WDF)  that  the 
recreational  fishery  quota  of  50,000  coho 
salmon  for  the  subarea  between  the 
Queets  River  and  Klipsan  Beach, 
Washington,  will  be  reached  by  July  31, 
1968.  The  closure  is  necessary  to 
conform  to  the  preseason  announcement 
of  1968  management  measures.  This 
action  is  intended  to  ensure 
conservation  of  coho  salmon. 

EFFECTIVE  DATE:  Qosure  of  the  EEZ 
from  the  Queets  River  to  Leadbetter 
Point,  Washington,  to  recreational 
salmon  fishing  is  effective  at  2400  hours 
local  time,  July  31, 1988.  Comments  on 


Federal  Register  /  Vol.  53.  No.  150  /  Thursday.  August  4.  1988  /  Rules  and  Regulations 


this  closure  will  be  received  through 
August  IS,  1988. 

AODRESS:  Comments  may  be  mailed  to 
Rolland  A.  Schmitten.  Director. 
Northwest  Region.  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE..  BIN  C15700.  Seattle.  WA  08115- 
0070.  Information  relevant  to  this  notice 
has  been  compiled  in  aggregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 

FOR  FMVTHDI INFCMIIMTION  CONTACT: 
William  L  Robinson  at  206-526-6140. 

suppif  MEirrAiiv  iNFomumoN: 

Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  Part  861  specify  at 
§  661.21(a)(1)  that  "When  a  quota  for  the 
commercial  or  recreational  fi^iery.  or 
both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  puUiriuag  a  ootice  in 
the  Federal  Register  under  S  661.23. 
close  the  commercial  or  recreational 
fishery,  or  both,  for  all  salmon  species  in 
the  portion  of  the  fishery  management 
area  to  which  the  quota  applies  as  of  the 
date  the  quota  is  projected  to  be 
reached." 

Management  measures  for  1968  were 
effective  on  May  1, 1988  (53  FR 16002, 
May  4, 1988).  The  1988  recreational 
fishery  for  all  salmon  species  in  the 


subarea  from  the  Queets  River  to 
Klipsan  Beach,  Washington,  commenced 
on  July  3, 1988,  and  was  scheduled  to 
continue  through  the  earliest  of 
September  5, 1988,  or  the  attainment  of 
either  a  subarea  quota  of  50,000  coho 
salmon  or  an  overall  quota  of  29,800 
chinook  salmon  north  of  Cape  Falcon, 
Oregon.  An  inseason  adjustment 
effective  midnight,  July  24, 1988, 
established  a  closed  area  in  a  southern 
portion  (between  Leadbetter  Point  and 
Klipsan  Beach.  Washington)  of  the 
subareu  from  Queets  River  to  Klipsan 
Beach  (53  FR  28227,  July  27, 1988). 
Therefore,  only  that  portion  of  the 
subarea  between  the  Queets  River  and 
Leadbetter  Point  remains  open  to 
recreational  salmon  fishing.  Based  on 
the  best  available  information,  the 
recreational  fishery  catch  in  the  subarea 
from  Queets  River  to  Klipsan  Beach  is 
projected  to  reach  the  subarea  quota  of 
50,000  coho  salmon  by  midnight,  July  31, 
1988.  Therefore,  that  portion  of  the 
subarea  which  remained  open  must  be 
closed  to  further  fishing  to  ensure 
conservation  of  coho  salmon. 

NOAA  issues  this  notice  to  close  the 
recreational  salmon  fishery  in  the  EEZ 
from  the  Queets  River  to  Leadbetter 
Point,  Washington,  effective  midnight, 
July  31, 1988.  This  notice  does  not  apply 
to  Treaty  Indian  fisheries  or  to  other 
fisheries  which  may  be  operating  in 
other  areas. 


The  Regional  Director  consulted  with 

representatives  of  the  Council  and  WDF 
regarding  a  closure  of  the  recreational 
fishery  between  the  Queets  River  and 
Leadbetter  Point,  Washington.  The 
representatives  of  WDF  confirmed  that 
Washington  will  close  the  recreational 
fishery  in  state  waters  adjacent  to  tfai» 
subarea  of  the  EEZ  effective  midni^it 
July  31, 1968. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
a^ording  a  prior  opportunity  for  public 
comment.  TTierefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  the  effective  date,  through 
August  15,  1988. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21(a)(1)  and  is  in  compliance  witk 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Fart  §Sl 

Fisheries,  Fishing,  Indians. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  1, 1988. 
Ann  D.  Teibush, 

Acting  Director  of  Office  Fisheries, 
Conservation  and  Management,  Nationai 
Marine  Fisheries  Service. 

(FR  Doc.  88-17551  Filed  8-1-88: 12:18  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

[Amdt  No.  38;  Doc.  No.  5769S] 

General  Crop  Insurance  Regulations; 
Flaxseed,  etc. 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1989 
and  succeeding  crop  years,  to  include 
provisions  for  a  Late  Planting 
Agreement  Option  (7  CFR  401.107)  on 
certain  crops  in  the  Late  Planting 
Agreement  Option  Regulations.  The 
intended  effect  of  this  rule  is  to  include 
these  crops  among  those  listed  in  the 
Late  Planting  Agreement  Option  as 
being  eligible  for  that  option. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  September  6, 
1988,  to  be  sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
establislied  as  April  1, 1992. 


]ohn  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  govenunents,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifles  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Thursday,  July  30, 1987.  FCIC 
published  a  final  rule  in  the  Federal 
Register  at  52  FR  28443,  issuing  a  new 
Part  401  to  7  CFR,  Title  IV.  Included  in 
this  rule  is  7  CFR  401.107,  titled  the  Late 
Planting  Agreement  Option,  published  at 
52  FR  28457. 

The  Late  Planting  Agreement  Option 
becomes  effective  when  elected  by 
producers  on  these  crops  listed  as 
eligible  for  that  option  in  the  option 
regulations. 

FCIC  studies  indicate  that  the  crops 
listed  below  would  benefit  from  the 
option.  The  use  of  the  option  benefits 
the  insured  by  allowing  coverage  to  be 
obtained  after  the  normal  crop  planting 
period. 

FCIC  proposes  to  add  certain  crop 
endorsements  to  such  listing,  effective 
for  the  1989  and  succeeding  crop  years, 
as  follows: 


7  CFR  401.116— Flaxseed 

7  CFR  401.123— Safflower 

7  CFR  401.124— Sunflower 

7  CFR  401.109— Hybrid  Sorghum  Seed 

7  CFR  401.118— Canning  and  Processing  Bean 

FCIC  is  soliciting  public  comment  for 
30  days  after  publication  of  the  rule  in 
the  Federal  RegUter.  All  written 
comments  received  pursuant  to  this 
proposed  rule  will  be  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  [7  CFR  Part  401), 
proposed  to  be  effective  for  the  1989  and 
succeeding  crop  years,  in  the  following 
instances: 

PART  401— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506. 1516. 

2.  In  7  CFR  401.107— Late  Planting 
Agreement  Option,  Paragraph  (e)  is 
revised  to  read  as  follows: 

§40 1 . 1 07    Late  Planting  Agreement  Option. 

***** 

(e)  Applicability  to  crops  insured.  The 
provisions  of  this  section  will  be 
applicable  to  the  provisions  for  insuring 
crops  under  the  following  FCIC 
endorsements: 

401.101  Wheat  Endorsement 

401.103  Bariey  Endorsement 

401.105  Oat  Endorsement 

401.106  Rye  Endorsement 

401.109    Hybrid  Sorghum  Seed  Endorsement 
401.116    Flaxseed  Endorsement 
401.118    Canning  and  Processing  Bean 
Endorsement 

401.123  Safflower  Endorsement 

401.124  Sunflower  Endorsement 

The  Late  Planting  Agreement  Option 
will  be  available  in  all  counties  in  which 
the  Corporation  offers  insurance  on 
these  crops  unless  prohibited  by  the 
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actuarial  table  in  certain  counties  on 
fall-planted  crops. 

***** 

Done  in  Washington,  DC.  on  June  24.  tsas. 
John  ManhaU. 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  88-17558  Filed  8-a-88;  8:45  am] 

BILUNO  COOe  341(M»-M 


7  CFR  Part  401 

[Amdt  No.  30;  Doc  No.  5642SI 

General  Crop  Insurance  Regtrtatlons; 
Sunflower  Endorsement 

AQENCv:  Federal  Crop  Insuraoce 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  I^rt  401),  effective  for  the  1989 
and  succeeding  crop  years,  to  restore  a 
provision  for  a  replanting  payment  on 
insured  sunflower  crops  in  the 
Sunflower  Endorsement.  The  intended 
effect  of  this  rule  is  to  restore  the 
provision  allowing  a  replant  payment, 
previously  included  in  the  sunflower 
policy  in  effect  for  the  1986  crop  year. 
DATE  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
received  not  later  than  September  6, 
1988.  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation.  Room  4090. 
South  Building.  U.S.  Department  of 
Agriculture.  14th  and  Independence 
Avenue.  SW..  Washingtoa  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1. 1992. 

John  Marshall,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governments,  or  a  geographical 


region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  exterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovenunental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

TTiis  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Wednesday,  November  25. 1987. 
FCIC  published  a  final  rule  in  the 
Federal  Register  at  52  FR  45155.  to 
amend  the  General  Crop  Insurance 
Regulations  [7  CFR  Part  401)  by  adding  a 
new  Section  7  CFR  401.124,  Sunflower 
Seed  Crop  Endorsement,  effective  for 
the  1988  and  succeeding  crop  years,  to 
contain  the  provisions  for  crop 
insurance  protection  on  sunflowers  in 
an  enforsement  to  the  general  crop 
insurance  policy. 

The  provision  allowing  for  a  replant 
payment,  which  had  been  previously 
been  included  in  the  sunflower  policy  in 
effect  for  the  1986  crop  year,  was 
omitted  in  the  rule  published  at  52  FR 
45155.  FCIC  proposes  to  restore  that 
provision  to  the  sunflower  crop 
insurance  policy. 

FCIC  is  inviting  public  comment  on 
this  rule  for  30  days  after  publication  in 
the  Federal  Register.  Written  comments 
received  pursuant  to  this  proposed  rule 
will  be  available  for  public  inspection 
and  copying  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  during  regular 
business  hours.  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
Sunflower  endorsement. 


Proposed  Rule 

Accordingly,  pursuant  to  the  authonty 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq,). 
the  Federal  Crop  Insurance  Corporation 
proposed  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
by  amending  the  Sunflower 
Endorsement  (7  CFR  401.124).  proposed 
to  be  effective  for  the  1989  and 
succeeding  crop  years,  as  follows: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

AutlMrHy:  7  U.S.C.  1506. 1516. 

2.  7  CFR  401.124— Su/7/yoi4re/- 
Endorsement  is  amended  by  adding  a 
new  subsection  I.e..  effective  for  the 
1989  and  succeeding  crop  years,  to  read 
as  follows: 

§401.124    Sunflower  enderseiwnt 


1.  Insured  Crop. 

***** 

a  A  replant  payment  is  available  under  the 
Sunflower  Endorsement.  No  replant  payment 
will  be  made  on  acreage  on  which  our 
appraisal  exceeds  90  percent  of  the 
guarantee.  The  payment  per  acre  wiH  not 
exceed  the  product  obtained  by  multiplying 
175  pounds  times  the  price  election,  times 
your  share. 
***** 

Done  in  Washington.  DC.  on  June  24. 1968. 
lohn  Marshall. 

Manager.  Federal  Crop  Insurance 
Corporation. 
|FR  Doc.  88-17557  Filed  8-»-«8;  8:4«  am] 

BILUNQ  COOE  34tO-(»-M 


Farmers  Home  Administration 
7  CFR  Part  1910 

Credit  Reports  on  Individuals 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FniHA)  proposes  to 
amend  its  regulations  regarding  credit 
reports  on  individuals.  The 
circumstances  requiring  this  action  are 
the  number  of  inquiries  received  from 
FmHA  field  offices  concerning  whether 
to  order  a  joint  report  instead  of  an 
individual  report  on  married  applicants 
when  there  is  only  one  income  in  the 
household",  and  the  amount  of  the  fee  to 
be  collected  when  ordering  a  credit 
report  on  an  applicant  and  spouse.  The 
intended  effects  of  this  action  are  to 
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provde  FmHA  field  guidance  on 
ordering  joint  reports  on  married 
applicants,  and  guidance  as  to  the  fee  to 
be  collected  .hen  ordering  joint  reports. 
date:  Comments  must  be  received  on  or 
before  October  3, 1988. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration, 
U.S.  Department  of  Agriculture,  Room 
6348,  South  Agriculture  Building,  14th 
and  Independence  Avenue  SW.. 
Washington.  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Reginald  J.  Rountree,  Loan  Officer, 
Single  Family  Housing  Processing 
Division.  Fanners  Home  Administration, 
USDA.  Room  5346.  South  Agriculture 
Building.  14th  and  Independence 
Avenue,  Washington,  DC  20250, 
Telephone:  202-475-4209. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  "non-major."  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  programs  affected  by  this 
action  are: 

10.404  Emergency  Loans 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410    Low  to  Moderate  Income  Housing 

Loans 
10.416    Soil  and  Water  Loans 
10.420    Rural  Self-Help  Housing  Technical 

Assistance. 

This  action  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  document  had  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program"  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 


quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

The  Administrator,  Farmers  Home 
Administration,  USDA,  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  contains  normal  business 
recordkeeping  requirements  and 
minimal  essential  reporting 
requirements. 

List  of  Subjects  in  7  CFR  Part  1910 

Administrative  practice  and 
procedure.  Credit,  Government 
contracts.  Reporting  requirements. 

Accordingly,  Chapter  XVII.  Title  7  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1910-GENERAL 

1.  The  authority  citation  for  Part  1910 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  U.S.C.  1480:  5 
U.S.C.  301:  7  CFR  2.23:  7  CFR  2.70 

Subpart  B— Credit  Reports  (Individual) 

2.  Section  1910.52  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§1910.52    General. 

(a)  FmHA  will  obtain  credit  reports 
from  credit  reporting  companies 
(Contractors)  listed  in  Exhibit  A  of  this 
subpart  (available  in  any  FmHA  office) 
as  authorized  by  the  National  Office, 
FmHA.  Furthermore,  special  reports, 
supplemental  employment  reports, 
commercial  credit  reports,  and  special 
services  are  not  authorized. 
***** 

3.  Section  1910.53  is  amended  by 
revising  paragraphs  (d)  and  (e)  as 
follows: 

§1910.53    Policy 

***** 

(d)  The  County  Supervisor  will 
determine  whether  to  order  a  joint 
report  or  an  individual  report.  A  joint 
report  will  be  ordered  when  the 
applicant  and  co-appHcant  are  married, 
except  when  the  applicant  is  married 
and  applies  as  an  individual,  then  an 
individual  report  will  be  ordered.  In  all 
other  cases,  if  the  applicant  and  co- 
applicant  are  not  married,  then  an 
individual  credit  report  will  be  ordered 
on  each  of  the  applicants. 

(e)  A  nonrefundable  credit  report  fee 
of  the  amount  shown  in  Exhibit  A, 
General,  (b)  of  this  subpart  (available  in 
any  FmHA  office)  will  be  a  one  time 


charge  for  each  initial  credit  report 

ordered. 

***** 

4.  Section  1910.54  is  amended  by 
revising  paragraphs  (b)  and  (f)  as 
follows: 

§  1910.54    Definition*. 
***** 

(b)  "Applicant,"  for  other  than  Farmer 
Program  loans,  also  includes  co- 
applicant(s),  co-signer(s),  each 
individual  in  an  association,  and  general 
partner(s)  in  a  partnership.  For  Farmer 
Program  loans,  "applicant"  also  includes 
co-signer(s).  member(s)  of  a  cooperative. 
8tockholder(s)  in  a  corporation, 
partner(s)  in  a  partnership,  and  joint 
operators  of  a  joint  operation. 
***** 

(f)  "Joint  Report"  is  a  report  providing 
information  on  an  applicant  and  spouse, 
if  a  co-applicant.  It  may  be 
supplemented  by  "antecedent"  and/or 
"supplemental  credit  reference"  reports 
to  provide  all  the  information  required 
by  the  2-year  report  period. 
***** 

5.  Section  1910.59  is  revised  as 
follows: 

§1910.59    Type  of  credit  report  to  be 
ordered. 

Pursuant  to  the  Equal  Credit 
Opportunity  Act  (ECOA),  credit 
reporting  companies  will  maintain  credit 
information  in  three  different  forms  on  a 
married  couple:  Individual  accounts  on 
each  spouse;  joint  accounts  covering 
both  spouses;  and  undesignated 
accounts  (those  accounts  not  designated 
by  the  credit  grantor  as  either  individual 
or  joint  account).  A  "joint"  report  will  be 
ordered  on  the  applicant  and  spouse,  if 
the  spouse  is  the  co-applicant.  If  credit 
report  information  is  needed  on  other 
persons  to  complete  the  credit 
investigation,  separate  "individual" 
report  request,  which  will  be  paid  by  the 
applicant,  prepared  for  each  person  as 
opposed  to  the  more  costly  "special 
services"  reports.  See  §  1910.53  (d)  of 
this  subpart  for  requirements  concerning 
when  two  "individual"  credit  reports 
must  be  ordered. 

6.  Section  1910.61  is  amended  by 
revising  paragraph  (a)(2)(ii)  to  read  as 
follows: 

§  1910.61    Collecting  fees,  invoicing,  and 
payments. 

(a)  *  *  * 

(2)  *  *  * 

(ii)  By  entering  the  date  and  amount  of 
the  credit  report  fee  collected  in  column 
9  of  Form  FmHA  1905-4,  "Application 
and  Processing  Card-Individual." 
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Dale:  July  12. 1988. 

Neal  Sox  |ohnson. 

Acting  Administrator,  Formers  Home 
Administration. 

|FR  Doc.  88-17614  Filed  8-3-88:  8:45  am] 

BILUMG  CODE  341(M>7-M 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  177 

Proposed  Interpretive  Rule  Relating 
To  Classification  of  Motor  Vehicles  as 
Automobile  Trucks;  Extension  of 
Comment  Period 

agency:  U.S.  Customs  Service. 
Treasury. 

ACTION:  Extension  of  comment  period. 


summary:  This  notice  extends  the 
period  of  time  for  two  weeks  for 
interested  members  of  the  public  to 
submit  comments  concerning  the 
classification  of  motor  vehicles  as 
"automobile  trucks"  under  item  692.02, 
Tariff  Schedules  of  the  United  States. 
DATE:  Comments  are  requested  on  or 
before  August  15, 1988. 
ADDRESS:  Comments  may  be  submitted 
to  or  inspected  at  the  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  Room  2119, 1301  Constitution 
Avenue,  ^a/V..  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  L.  Valentine,  Commercial  Rulings 
Division  (202-565-8181). 
SUPPLEMENTARY  INFORMATION:  On  June 
1, 1988,  Customs  published  a  notice  in 
the  Federal  Register  (53  PR  19933), 
stating  that  it  is  reconsidering  the 
criteria  it  considers  when  it 
distinguishes,  for  tariff  classification 
purposes,  automobile  trucks  from  other 
motor  vehicles  for  the  transport  of 
persons  or  articles.  Automobile  trucks 
are  classified  in  item  692.02,  Tariff 
Schedules  of  the  United  States  (TSUS), 
and  other  motor  vehicles  for  the 
transport  of  persons  and  articles  are 
classified  in  item  692.10,  TSUS. 
Comments  were  requested  from  the 
public  in  the  document  on  or  before  July 
31, 1988.  Customs  has  now  determined 
that  additional  time  is  necessary  for 
responsive  comments  to  be  prepared 
and  submitted.  Accordingly,  this 
document  extends  the  period  of  time 
with  which  interested  members  of  the 
public  may  submit  comments  for 
another  two  weeks. 

All  comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  between 


9.00  a.m.  and  4:30  p.m.  on  normal 
business  days,  at  the  address  above. 

Dated:  August  1. 1988. 
Richard  R.  Rosettie, 

Deputy  Assistant  Commissioner.  Office  of 

Commercial  Operations. 

[FR  Doc.  88-17719  Filed  8-3-88;  8:45  am] 

BIIXING  CODE  482(M»-M 

Internal  Revenue  Service 
26  CFR  Part  1 
[LR-83-87] 

Income  Taxes;  Deductions  in  Excess 
of  $5,000  Claimed  for  Charitable 
Contributions  of  Certain  Property 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correction  to  notice  of  public 
hearing  on  proposed  regulations. 

SUMMARY:  This  document  contains 
corrections  to  a  notice  of  a  public 
hearing  on  proposed  regulation  relating 
to  deductions  in  excess  of  $5,000 
claimed  for  charitable  contributions  of 
certain  property. 

DATES:  These  corrections  are  effective 
July  21. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Savage  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW.,  Washington, 
DC  20224,  telephone  202-566-3935  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  21. 1988,  the  Federal  Register 
at  53  FR  27531  published  a  notice  of 
public  hearing  on  proposed  regulations 
under  section  170A  of  the  Internal 
Revenue  Code  of  1988. 

Need  for  Correction 

As  published,  the  notice  of  public 
hearing  contains  misinformation 
concerning  the  correct  day  of  the  week 
the  outline  of  oral  comments  must  be 
delivered  or  mailed. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  hearing  in  the  Federal  Register  for 
Thursday.  July  21, 1988,  at  page  27531. 
column  3.  under  the  subheading  "Dates", 
the  paragraph  is  corrected  to  read:  "The 
public  hearing  will  be  held  on  Friday, 
September  23, 1988,  beginning  at  10:00 
a.m.  Outlines  of  oral  comments  must  be 
delivered  or  mailed  by  Friday, 
September  9, 1988." 


By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Dale  D.  Goode, 

Chief  Technical  Section.  Legislation  and 
Regulations  Division. 

[FR  Doc.  88-17591  Filed  8-3-88:  8:45  am) 

BILLING  CODE  4«1(M)1-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  773  and  843 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Remedial  Actions  Regarding 
Improvidently  Issued  Permits 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Notice  of  reopening  of  public 
comment  period  and  supplemental 
notice  of  proposed  rulemaking. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  United  States  Department  of  the 
Interior  is  reopening  the  public  comment 
period  for  a  portion  of  a  July  16, 1986, 
proposed  rule  concerning  the 
requirements  for  permits  and  permit 
processing.  The  rule,  among  other 
things,  would  have  added  a  new  §  773.20 
governing  permit  rescission  and  a  new 
§  843.21  governing  federal  enforcement 
of  improvidently  issued  permits.  OSMRE 
seeks  pubHc  review  of  and  comment  on 
alternative  language  for  these  new 
sections. 

date:  The  comment  period  on  the 
affected  portion  of  the  proposed  rule  is 
extended  until  5  p.m..  Eastern  time  on 
September  6. 1988. 

addresses:  Written  Comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  Room  5131. 1100 
L  Street  NW..  Washington.  DC.  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  5131-L, 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240. 

FOR  further  information  CONTACT: 

Andrew  F.  DeVito,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue  NW..  Washington. 
DC  20240;  Telephone:  202-343-5954 
(Commercial  or  FTS). 

supplementary  information: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Regulatory  Text  of  Proposed 
Modifications 
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IV.    Discussion  of  Proposed  Modincations 

I.  Public  Ck>mment  Procedures 

Written  comments  may  be  submitted 
on  the  proposed  modifications.  Such 
comments  should  be  speciHc,  confined 
to  issues  pertinent  to  the  )uly  16. 1986 
(51  FR  25822)  proposed  rules  and 
proposed  modifications  contained  in  this 
notice,  and  should  explain  the  reason 
for  any  recommended  change.  Where 
practical,  commentere  should  submit 
three  copies  of  their  comments  (see 
"ADDRESSES").  Comments  received  after 
the  close  of  the  comment  period  (see 
"DATES")  may  not  necessarily  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

II.  Background 

On  July  16. 1986  (51  FR  25822)  OSMRE 
published  in  the  Federal  Register  a 
proposed  nde  which  would  amend  its 
regulations  governing  permits  and 
permit  processing.  On  September  24. 
1986  (51  FR  33905)  OSMRE  extended  the 
comment  period  for  the  proposed  rule 
for  30  days.  By  this  notice.  OSMRE  is 
reopening  the  public  comment  period  for 
proposed  §  773.20.  a  new  section 
governing  remedial  measures  for 
improvidently  issued  permits;  proposed 
§  773.21.  a  new  section  governing  permit 
rescission;  and  §  843.21.  a  new  section 
governing  federal  enforcement 
concerning  improvidently  issued 
permits.  OSMRE  seeks  public  review  of 
and  comment  on  alternative  language 
for  these  new  sections.  The  comment 
period  on  the  remainder  of  the  proposed 
rule  is  not  affected  by  this  notice  and 
remains  closed. 

The  alternative  procedures  specified 
in  this  notice  would  modify  the 
procedures  specified  in  paragraph 
number  3  of  the  January  31, 1985  Court 
Order  in  the  case  of  Save  Our 
Cumberland  Mountains,  Inc.  et  al.  v. 
Clark,  Civil  Action  No.  81-2134  (D.D.C. 
1985)  (the  "Parker  order"),  relating  to 
enforcement  measures  that  can  be  taken 
against  operators  with  imabated  Federal 
cessation  orders  and  unpaid  Federal 
civil  penalties.  Rules  modifying  the 
procedures  of  Paragraph  3  of  the  Parker 
Order  are  authorized  pursuant  to 
Paragraph  31  of  the  Parker  Order. 

III.  Regulatory  Text  of  Proposed 
Modifications 

The  major  proposed  regulatory 
changes  from  the  )uly  16, 1986  proposal 
which  OSMRE  is  considering  are 
provided  below.  A  discussion  describing 
the  changes  follows  the  regulatory  text. 
The  textual  changes  would  replace  the 
language  proposed  in  the  corresponding 
sections  published  on  July  16. 1986. 


As  an  alternative  to  the  previously 
proposed  S  773.20.  Permit  rescission, 
and  §  843.21,  Procedures  on  improperly 
or  erroneously  issued  State  permits. 
OSMRE  proposes  to  substitute  the 
following  provisions  (S§  773.20, 773.21, 
and  843.21): 

§  773.20    Procedures  for  Improvkfently 
issued  permits. 

(a)  The  regulatory  authority  shall 
require  the  implementation  of  the 
procedures  of  paragraph  (b)  of  this 
section  if,  subsequent  to  issuance  of  a 
permit,  it  determines  that: 

(1)  At  the  time  of  permit  issuance,  any 
surface  coal  mining  operation  owned  or 
controlled  by  either  the  permittee  or  any 
person  who  owned  or  controlled  the 
permittee — 

(i)  Was  subject  to  an  outstanding 
cessation  order  or  to  a  notice  of 
violation  for  which  a  cessation  ordei 
was  subsequently  issued;  or 

(ii)  Resulted  in  persons  being  liable  to 
the  Office  or  the  regulatory  authority  for 
any  civil  penalty  imposed  under 
sections  518(a)  or  518(h)  of  the  Act  or 
regulatory  program  counterpart  for 
which  payment  is  due,  or  for  any 
Abandoned  Mine  Reclamation  Fees  due 
but  not  paid  under  Subchapter  R  of  this 
chapter 

(2)  The  underlying  violation,  penalty, 
or  fee — 

(i)  Remains  uncorrected  or  unpaid; 
and 

(ii)  Is  not  the  subject  of  a  good  faith 
appeal,  or  of  a  payment  schedule  or 
abatement  plan  which  the  permittee  or 
other  responsible  person  is  complying 
with  as  approved  by  the  authority  which 
cited  the  violations,  assesses  the 
penalty,  or  is  owed  the  fee  in  question; 

(3)  The  link  between  the  permittee  or 
its  owner  or  controller  and  the  violator 
still  exists  so  as  to  constitute  ownership 
or  control  over  the  violator,  and 

(4)  The  existing  permit  was  issued; 
(i)  As  a  result  of  fraud  or 

misrepresentation;  or 

(ii)  The  information  concerning  the 
outstanding  violation  or  unpaid  money 
was  known  or  should  have  been  known 
by  the  regulatory  authority,  and,  under 
the  regulatory  program,  should  have 
prevented  permit  issuance.  For  purposes 
of  this  section: 

(A)  Ownership  and  control 
relationships  between  a  permit 
applicant  and  the  following  violators 
should  have  prevented  permit  issuance 
under  the  applicable  regulatory 
program: 

(1)  At  a  minimum,  in  appropriate 
circumstances  persons  included  in 
section  507(b)(4)  of  the  Act,  for  permits 
issued  prior  to  the  applicability  in  the 
regulatory  program  of  the  term  "owns  or 


controls"  in  9  773.5  and  a  compliance 
review  which  applies  to  persons  under 
common  control  with  a  permit  applicant; 
and 

(2)  Persons  under  common  ownership 
or  control  with  the  applicant,  for  permits 
issued  subsequent  to  the  applicability  in 
the  regulatory  program  of  the  definition 
of  the  term  "owns  or  controls"  and  a 
revised  compliance  review;  and 

(B)  Violations  that  should  have  been 
known  are: 

(7)  For  the  period  prior  to  October  1, 
1987,  Federal  failure  to  abate  cessation 
orders,  penalties  assessed  under  section 
518(a)  and  518(h)  of  the  Act,  and  any 
abandoned  mine  reclamation  fees  due 
but  not  paid  under  Subchapter  R  of  this 
chapter  and 

[2)  Subsequent  to  October  1. 1987. 
information  in  the  OSMRE  Applicant/ 
Violator  System. 

(b)  The  regulatory  authority  shall 
employ  one  or  more  of  the  following 
remedial  measures  if  the  criteria  of 
paragraph  (a)  of  this  section  are  met: 

(1)  Establish  payment  schedules  or 
reclamation  agreements  agreed  to  by  the 
permittee  or  other  responsible  persons; 

(2)  Impose  a  permit  condition  on  the 
existing  permit  requiring  correction  of 
the  outstanding  violation  or  payment  of 
the  unpaid  monies; 

(3)  Suspend  the  existing  permit  until 
the  violation  is  abated  or  the  monies  are 
paid;  or 

(4)  Rescind  the  existing  permit  in 
accordance  with  the  procedures  in 
§  773.21. 


§  773.21 
rescission. 

If  the  regulatory  authority  elects  to 
rescind  a  permit  under  §  773.20(b),  then 
the  following  procedures  shall  apply: 

(a)  The  regulatory  authority  shall 
serve  on  the  permittee  a  notice  of 
proposed  suspension  and  rescission, 
and  shall  therein  notify  the  permittee 
that  following  a  specified  period  not  to 
exceed  90  days  its  permit  will  be 
suspended,  and  90  days  thereafter 
automatically  rescinded,  unless  within 
such  periods  the  permittee  submits  to 
the  regulatory  authority  satisfactory 
proof  that: 

(1)  The  regulatory  authority's 
determinations  under  paragraph  (a)  of 
S  773.20  were  erroneous; 

(2)  The  permittee  or  other  person 
responsible  has  corrected  any  violation, 
and  paid  any  penalty  or  fee  specified  in 
§  773.20(a)  to  the  satisfaction  of  the 
regulatory  authority,  department,  or 
agency  having  jurisdiction  over  such 
violation,  penalty,  or  fee;  or 

(3)  The  permittee  or  other  person 
responsible  has  entered  into  and  is 
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complying  with  a  plan  or  schedule  for 
the  correction  of  any  such  violation,  and 
the  payment  of  any  such  penalty  or  fee 
to  the  satisfaction  of  the  regulatory 
authority,  department,  or  agency  having 
jurisdiction  over  such  violation,  penalty, 
or  fee. 

(b)  During  the  periods  of  suspension 
and  rescission  under  this  section,  no 
surface  coal  mining  and  reclamation 
operations,  other  than  required 
reclamation  and  abatement,  shall  take 
place. 

(c)  The  notice  of  proposed  suspension 
and  rescission  shall  include  a  right  to 
petition  for  administrative  review  in 
accordance  with  43  CFR  Part  4.1280- 
4.1286,  or  the  State  program  equivalent. 
A  petition  for  review  of  the  proposed 
suspension  and  rescission  cf  a  Federal 
permit  shall  not  be  subject  to  43  CFR 
4.21(a]. 

§  843.21    Proc«durM  for  improvidently 
IsstMd  Stat*  permits. 

(a)  If  OSMRE  has  reason  to  believe 
that  a  State-issued  permit  falls  within 
the  category  of  permits  covered  by 

S  773.20(a)  of  this  chapter,  OSMRE  shall 
notify  in  writing  the  State  and  the 
permittee. 

(b)  The  State  shall  respond  within 
thirty  days  to  a  notice  described  in 
paragraph  (a)  of  this  section  and 
demonstrate  that  it  has  complied  with 
the  state  program  equivalent  of  S  773.20 
of  this  chapter  or  show  that  the  permit  is 
not  covered  by  §  773.20(a). 

(c)  if  OSMRE  determines  that  the 
State  failed  to  demonstrate  that  it  took 
action  pursuant  to  the  state  program 
equivalent  of  {  773.20,  OSMRE  shall 
immediately  issue  a  notice  to  the  State, 
requesting  the  State  act  pursuant  to  that 
section. 

(d)  If  OSMRE  determines  that  within 
ten  days  of  receipt  of  such  notice 
described  in  paragraph  (c)  of  this 
section,  the  State  has  failed  to  take 
appropriate  action  under  the  state 
program  equivalent  of  S  773.20  or  show 
good  cause  for  such  failure,  OSMRE 
shall  take  appropriate  remedial 
measures,  which  may  include  issuance 
to  the  permittee  of  a  notice  of  violation 
requiring  that  unless  all  cessation  orders 
are  abated,  all  civil  penalties  and 
abandoned  mine  reclamation  fees  are 
paid,  or  an  appropriate  abatement  plan 
or  payment  schedule  is  approved  for  all 
outstanding  cessation  orders,  civil 
penalties,  and  reclamation  fees  within  a 
specified  time,  all  mining  operations 
shall  cease  and  reclamation  of  all  areas 
for  which  a  reclamation  obligation 
exists  shall  commence  or  continue. 
Under  this  paragraph,  good  cause  does 
not  include  lack  of  a  state  program 
counterpart  to  S  773.20. 


(e)  OSMRE  shall  vacate,  under 
paragraph  (e)(1),  or  terminate,  under 
paragraph  (e)(2)  or  (e](3],  a  notice  of 
violation  issued  under  paragraph  (d)  of 
this  section  upon  submission  by  the 
permittee  or  other  person  responsible,  of 
proof  that: 

(1)  OSMRE's  determinations  under 
paragraph  (a)  of  this  section  were 
erroneous; 

(2)  The  permittee  or  other  person 
responsible  has  corrected  any  such 
violation,  and  paid  any  such  penalty  or 
fee  to  the  satisfaction  of  the  regulatory 
authority,  department,  or  agency  having 
jurisdication  over  such  violation, 
penalty,  or  fee;  or 

(3)  The  permittee  or  other  person 
responsible  has  entered  into  a  plan  or 
schedule  for  the  correction  of  any  such 
violation,  and  the  payment  of  any  such 
penalty  or  fee  to  the  satisfaction  of  the 
regulatory  authority,  department,  or 
agency  having  jurisdiction  over  such 
violation,  penalty  or  fee. 

(f)  No  civil  penalty  will  be  assessed 
under  a  notice  of  violation  issued 
pursuant  to  this  section. 

IV.  Discussion  of  Proposed  " 
Modifications 

Section  773.20    Remedial  measures  for 
improvidently  issued  permits. 

Under  S  773.20  of  the  1986  proposal, 
any  outstanding  cessation  order  or 
unpaid  money  owed  would  be  a 
sufficient  basis  for  the  regulatory 
authority  to  invoke  the  permit  rescission 
procedure.  Under  alternative  proposed 
§  773.2G(a),  additional  factors  would  be 
considered  before  remedial  procedures 
would  be  required.  These  additional 
considerations  derive  in  part  from 
comments  received  on  the  earlier 
proposal. 

Alternative  proposed  S  773.20(a)(3) 
would  be  added  to  require  remedial 
action  only  if  abatement  or  payment  can 
be  compelled.  This  would  be 
accomplished  by  requiring  a  curent  link 
between  the  permittee  or  its  owner  or 
controller  and  the  violator  sufficient  to 
exert  control  over  the  violator.  OSMRE 
specifically  solicits  comments  on 
whether  a  current  link  to  the  violator  is 
ordinarily  needed  to  abate  outstanding 
violations  and  whether  current  links 
should  be  required  before  action  is 
taken  against  an  existing  permittee. 

Several  comments  were  received 
objecting  to  the  retroactive  effect  that 
the  proposal  would  have  had  upon 
existing  permits.  To  account  for  this 
concern,  alternative  proposed 
§  773.20(a)(4]  would  provide  that  the 
regulatory  authority  need  not  apply 
remedial  measures  against  existing 
permits  unless  such  permits  were  issued 


as  a  result  of  fraud  or  misrepresentation 
or  were  issued  when  information 
concerning  outstanding  violations  or 
unpaid  monies,  if  known  or  should  have 
been  known  by  the  regulatory  authority, 
should  have  prevented  permit  issuance 
under  the  regulatory  program.  This 
provision  would  ensure  that  permits 
properly  issued  under  a  state  or  federal 
program  would  not  be  retroactively 
invalidated. 

The  alternative  proposal  would  clarify 
how  the  suspension  and  rescission 
procedures  would  relate  to  OSMRE's 
expected  new  rules  that  will  deHne 
ownership  and  control  and  that  will 
specify  that  permit  applicants  under 
common  control  with  violators  will  be 
denied  new  permits.  Alternative 
proposed  §  773.20(a)(4)(ii)(A)  would 
specify  which  ownership  and  control 
relationships  between  a  permit 
applicant  and  a  violator  should  have 
prevented  permit  issuance  under  the 
applicable  regulatory  program. 

Certain  permits  may  have  been  issued 
properly  under  a  state  program,  but  no 
longer  may  be  issuable  when  that 
program  is  amended  to  incorporate 
OSMRE's  soon  to  be  revised  ownership 
and  control  definition  in  30  CFR  773.5 
and  soon  to  be  revised  compliance 
review  in  30  CFR  773.15(b)(1)  which  will 
extend  to  owners  and  controllers  of  a 
permit  applicant.  OSMRE  does  not 
intend  that  a  state  be  required  to  rescind 
a  permit  correctly  issued  under  its 
program.  Thus  the  alternative  proposal 
would  specify  that  until  a  state  program 
is  amended  to  incorporate  the  new 
OSMRE  provisions,  the  links  to  a 
violator  that  should  have  prevented 
permit  issuance  in  most  instances  ace.  at 
a  minimum,  those  set  forth  in  section 
507(b)(4)  of  the  Act.  Subsequent  to  the 
incorporation  of  the  OSMRE  provisions 
in  a  state  program,  the  links  that  tlwM 
prevent  permit  issuance  would  be  drase 
covered  by  the  state  program 
amendment. 

Alternative  proposed 
§  773.20(a)(4)(ii](B)  would  define 
violations  that  should  have  been  known 
as:  (A)  For  the  period  prior  to  October  1, 
1987:  Federal  failure  to  abate  cessation 
orders  and  section  518(a)  and  section 
518(h)  penalties,  and  (B)  For  the  period 
subsequent  to  October  1, 1987: 
information  from  OSMRE's  Applicant 
Violator  System. 

Under  the  1986  proposal,  §  773.20 
would  have  required  regulatory 
authorities  to  rescind  erroneously  or 
improperly  issued  permits.  The 
alternative  §  773.20(b)  would  enable 
regulatory  authorities  to  employ  one  of 
four  different  remedial  measures  to  deal 
with  an  erroneously  or  improperly 


29346 


Federal  Register  /  Vol.  53.  No.  150  /  Thursday.  August  4.  1988  /  Proposed  Rules 


issued  permit.  OSMRE  believes 
regulatory  authorities  need  flexibility  in 
determining  what  type  of  remedial 
action  should  be  employed  in  a 
particular  case.  Thus,  proposed 
§  773.20(b)  allows  the  estabUshment  of  a 
payment  schedule,  the  imposition  of  a 
permit  condition,  and  the  suspension,  as 
well  as  the  rescission  of  a  permit. 

Section  773.21    Permit  suspension  and 
rescission. 

Under  the  1986  proposal,  permit 
rescission  procedures  were  grouped 
with  other  regulatory  determination 
matters  in  S  773.20.  Under  the  new 
alternative,  once  a  regulatory  authority 
determines  that  rescission  is  required,  it 
would  use  the  procedures  of  proposed 
§  773.21.  which  employs  a  staged 
approach  of  Hrst  suspension,  then 
rescission. 

Under  the  alternative  proposed 
§  773.21,  if  the  regulatory  authority  were 
to  elect  to  rescind  a  permit,  it  would 
serve  on  the  permittee  a  notice  of 
proposed  suspension  and  rescission. 
The  notice  would  specify  that  following 
a  specified  period  not  to  exceed  90  days 
its  permit  would  be  suspended,  and  00 
days  thereafter  automatically  rescinded, 
unless  within  such  periods  the  permittee 
submitted  satisfactory  proof  that: 

(1)  The  regulatory  authority's 
determinations  under  paragraph  (a)  of 
alternative  proposed  §  773.20  were 
erroneous; 

(2)  The  permittee  or  other  person 
responsible  has  corrected  any  violation, 
and  paid  any  penalty  or  fee  specified  in 
alternative  proposed  S  773.20(a];  or 

(3)  The  permittee  or  other  person 
responsible  has  entered  into  and  is 
complying  with  a  plan  or  schedule  for 
the  correction  of  any  such  violation,  and 
the  payment  of  any  such  penalty  or  fee 
to  the  satisfaction  of  the  regulatory 
authority,  department,  or  agency  having 
jurisdiction  over  such  violation,  penalty, 
or  fee. 

During  the  periods  of  suspension  and 
rescission,  no  surface  coal  mining  and 
reclamation  operations,  other  than 
required  reclamation  and  abatement, 
would  take  place.  The  notice  of 
proposed  suspension  and  rescission 
would  also  include  a  right  to  petition  for 
administrative  review  in  accordance 
with  43  CFR  Part  4.12«M.128e.  or  the 
State  program  equivalent.  A  petition  for 
review  of  a  Federal  permit  would  not  be 
subject  to  the  automatic  stay  provisions 
of  43  CFR  4.21(a). 

Alternative  $  773.21  has  been  added  in 
response  to  comments  on  the  1986 
proposal  suggesting  the  regulatory 
authority  be  able  to  suspend  a  permit 
prior  to  rescission  to  enable  the  permit 
to  be  reinstated  without  a  former 


permittee  having  to  initiate  a  new  permit 
application  process.  Although  a  tiered 
approach,  involving  suspension  as  well 
as  rescission,  might  lengthen  the 
administrative  process,  it  would  provide 
additional  opportunities  to  achieve 
abatement. 

Section  843.21    Procedures  for 
improvidently  issued  State  permits. 

Under  §  843.21(a)  of  the  1986  proposal, 
which  implemented  the  procedures  of 
paragraph  3  of  the  Parker  order,  OSMRE 
would  issue  a  notice  of  violation  ceasing 
all  mining  operations  and  requiring 
immediate  reclamation  if  a  state  failed 
to  initiate  rescission  procedures  after 
notification  by  OSMRE. 

The  proposed  alternative  to  S  843.21 
would  recognize  the  primary  state  role 
in  acting  against  improvidently  issued 
permits  and  would  incorporate  an 
"appropriate  action/good  cause" 
standard  in  the  rule.  In  other  words, 
OSMRE  would  defer  to  the  state 
response  to  a  "ten  day"  notice  if  the 
state  demonstrates  that  it  acted 
reasonably  in  implementing  its 
counterpart  rule  regarding  improvidently 
issued  permits.  If  the  state  did  not  act 
reasonably,  OSMRE  would  take 
remedial  action.  Instead  of  having  to 
issue  a  notice  of  violation  in  such 
circiunstances.  as  was  proposed, 
OSMRE  would  be  able  to  tailor  the 
remedial  action  to  the  nature  of  the 
problem. 

In  view  of  the  recent  amendment  to  30 
CFR  842.11(b)(l)(ii)(B)  defining  "good 
cause"  (53  FR  26744).  a  provision  has 
been  added  specifically  to  allow 
implementation  of  the  rescission 
requirements  of  Paragraph  No.  3  of  the 
Parker  Order  in  the  interim  until  state 
programs  are  amended.  Thus,  good 
cause  would  not  include  the  lack  of  a 
counterpart  to  S  773.20  in  the  state 
program,  and  the  lack  of  such  a 
provision  would  not  preclude  OSMRE 
from  acting  under  9  843.21.  This 
exception  is  proposed  to  assure  that 
OSMRE  can  act  immediately  against 
permits  improvidently  issued  under  a 
state  program. 

If  a  notice  of  violation  were  issued 
under  {  843.21,  it  would  require  that 
unless  all  cessation  orders  are  abated. 
all  civil  penalties  and  abandoned  mine 
reclamation  fees  are  paid,  or  an 
appropriate  abatement  plan  or  payment 
schedule  is  approved  for  all  outstandi  "g 
cessation  orders,  civil  penalties,  and 
reclamation  fees  within  a  specified  time, 
all  mining  operations  shall  cease  and 
reclamation  of  all  areas  for  which  a 
reclamation  obligation  exists  shall 
commence  or  continue.  Paragraph  (f) 
would  provide  that  no  civil  penalty 


would  be  assessed  under  a  notice  of 
violation  issued  under  |  843.21. 

Additional  Altemativ«s 

OSMRE  recognizes  that  the  possibility 
of  permit  rescission  can  be  a  powerful 
inducement  to  have  outstanding 
violations  abated.  Although  the 
alternative  regulatory  language  specified 
earlier  in  this  notice  would  apply  only  to 
permits  that  should  not  have  been 
issued  under  a  regulatory  program. 
OSMRE  solicits  comments  on  two  more 
expansive  alternatives  which  it  is 
considering  adopting. 

The  first,  which  is  similar  to  the  1986 
proposal,  would  apply  the  permit 
rescission  procedures  to  permits  which 
at  the  time  of  permit  issuance  were 
under  common  control  with  an 
operation  with  an  outstanding  violation, 
even  if  the  permit  could  have  properly 
issued  under  the  regulatory  program  in 
effect  at  the  time.  Such  a  situation  could 
have  occurred  if  the  regulatory  program 
compliance  review  did  not  extend  to 
owners  and  controllers  of  the  permit 
applicant. 

The  second  additional  alternative 
would  apply  the  permit  rescission 
procedures  to  any  permit  under  common 
control  with  a  violator,  regardless  of 
whether  such  conunon  control  existed  at 
the  time  of  permit  issuance.  The  legal 
theory  underiying  the  latter  alternative 
would  not  be  that  the  existing  permit 
was  improvidently  issued,  but  instead 
would  rely  upon  the  Secretary's 
discretionary  authority  under  section 
201  (c)(1)  and  (c)(2)  of  the  Act. 

Dated:  Augost  1, 1988. 
Robert  Gentile. 

Acting  Director.  Office  of  Surface  Mining 
Reclamation  and  EnforcemenL 
(FR  Doc.  88-17573  Filed  8-3-88;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  50, 51,  and  58 

[AD  FRL-3424-91 

Proposed  Decision  Not  To  Revise  ttie 
Nationai  Amtiient  Air  Quality  Standard 
for  SuHur  Oxides  (Sulfur  Dioxide) 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  additions  to 
rulemaking  dockets. 

SUMMAMY:  The  proposed  decision  also 
included  proposed  revisions  of  40  CFR 
Parts  51  and  58.  appearing  in  53  FR 
14926  on  April  26, 1988.  Today's  notice  is 
to  advise  the  public  that  materials 
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contained  in  Docket  No.  A-84-25. 
related  to  the  proposed  revision  to  the 
Significant  Harm  Level  (40  CFR  Part  51), 
have  been  incorporated  by  reference 
into  Docket  No.  A-87-12. 

Today's  notice  is  also  intended  to 
advise  the  public  that  additional 
materials  have  been  incorporated  into 
Docket  No.  A-87-06  for  the  proposed 
revisions  to  the  Ambient  Air  Quality 
Surveillance  requirements.  These 
materials  include  two  contract  reports 
on  monitor  siting,  several  memoranda 
regarding  proposed  modiHcations  of  40 
CFR  Part  58  Appendices  C,  F  and  G,  and 
one  letter  concerning  the  number  and 
types  of  sulfur  dioxide  (SOi)  monitors 
reporting  SOj  concentrations  to  the 
National  Air  Data  Bank. 
addresses:  Dockets  No.  A-87-Oe  and 
No.  A-87-12  are  located  in  the  Central 
Docket  Section  of  the  U.S. 
Environmental  Protection  Agency,  South 
Conference  Center,  Room  4, 401  M 
Street  SW..  Washington,  DC.  The 
dockets  may  be  inspected  between  8:00 
a.m.  and  3:00  p.m.  on  weekdays,  and  a 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT. 

For  matters  related  to  the  Significant 
Harm  Level  (40  CFR  Part  51)— Mr.  Eric 
O.  Cinsburg,  Air  Quality  Management 
Division,  Office  of  Air  Quality  Planning 
and  Standards,  U.S.  Environmental 
Protection  Agency,  MD-15,  Research 
Triangle  Park,  NC  27711.  The  telephone 
number  is  (919)  541-0877  or  (FTS)  629- 
0877.  For  matters  related  to  Ambient  Air 
Quality  Surveillance  (40  CFR  Part  58) 
Mr.  Dennis  R.  Shipman.  Technical 
Support  Division,  Office  of  Air  Qualify 
Planning  and  Standards,  U.S. 
Environmental  Protection  Agency,  MD- 
14,  Research  Triangle  Park,  NC  27711. 
The  telephone  number  is  (919)  541-5477 
or  (FTS)  629-5477. 

SUPPLEMENTARY  INFORMATION:  On  April 
26, 1988,  EPA  proposed  its  decision  not 
to  revise  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  sulfur 
oxides  (sulfur  dioxide)  (SO2)  and  to 
revise  the  Significant  Harm  Level  for 
SOj  (40  CFR  Part  51),  as  well  as  to 
revise  the  Ambient  Air  Quality 
Surveillance  Requirements  (40  CFR  Part 
58)  53  FR  14926,  April  26, 1988.  As  part 
of  the  proposal,  EPA  announced  the 
establishment  of  three  rulemaking 
dockets  (Dockets  No.  A-84-25,  No.  A- 
87-12  and  Docket  No.  A-87-06),  as 
required  by  Section  307(d)  of  the  Clean 
Air  Act.  Docket  No.  A-84-25  was 
established  for  the  proposed  action  on 
the  NAAQS,  while  Docket  No.  A-87-12 
is  related  to  the  Significant  Harm  Level 
(40  CFR  Part  51)  actions.  Docket  No.  A- 


87-06  is  for  actions  concerned  with 
revisions  of  the  Ambient  Air  Quality 
Surveillance  requirements  (40  CFR  Part 
58).  In  that  notice,  persons  wishing  to 
comment  on  the  Significant  Harm  Level 
proposals  were  asked  to  submit 
comments  to  Docket  No.  A-87-12, 
separately  from  comments  on  the 
ambient  air  quality  standards.  Docket 
No.  A-87-12  is  intended  to  facilitate  the 
organization  of  public  comments  into 
appropriate  subject  areas  for  review  and 
response.  All  relevant  information  and 
materials  in  support  of  the  April  26 
proposed  action  on  the  Significant  Harm 
Level  and  related  emergency  episode 
criteria  are  incorporated  into  Docket  No. 
A-87-12  by  reference  to  Docket  No.  A- 
84-25,  where  they  may  be  found  and 
examined. 

In  addition  to  the  matters  related  to 
the  Significant  Harm  Level,  it  has  been 
determined  that  some  materials  related 
to  the  Ambient  Air  Quality  Surveillance 
actions  were  inadvertently  omitted  from 
Docket  No.  A-87-06.  These  materials 
have  recently  been  submitted  to  that 
docket.  Comments  related  to  the 
ambient  surveillance  revisions  should 
be  submitted  to  Docket  No.  A-87-06. 

Since  EPA  has  recently  extended  the 
comment  period  on  the  April  26, 1988, 
proposal  through  September  23, 1988, 
EPA  believes  the  public  should  have 
ample  opportunity  to  review  and 
comment  on  these  additional  materials. 

Date:  luiy  28,  198a 
Don  R.  Clay, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

(PR  Doc.  88-17570  Filed  8-3-88;  8:45  am) 

BILUNQ  CODE  eS6O-S0-« 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  215 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Work  Measurement  Systems 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  Rule  and  request  for 
public  comments. 

SUMMARY:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  is  proposing 
to  revise  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  Subpart  215.8  to  implement  the 
Department  of  Defense's  policy  on  Work 
Measurement  Systems  (WMS). 
DATE:  Comments  on  this  proposed  rule 
should  be  subm.itted  in  writing  to  the 
Executive  Secretary,  DAR  Council,  at 
the  address  shown  below,  on  or  before 


October  3, 1968.  to  be  considered  in  the 
formulation  of  the  final  rule.  Please  cite 
DAR  Case  87-123  in  all  correspondence 
relating  to  this  issue. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary.  DAR  Council.  ODASDfP)/ 
DARS,  c/o  OASD(P8.L)(MRS).  Room 
3D139,  The  Pentagon,  Washington,  DC 
20301-3062. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd.  Executive 
Secretary,  DAR  Council,  (202)  897-7266. 

SUPPLEMENTARY  INFORMATION: 

A.  Backgroimd 

The  Department  of  Defense  has 
historically  imposed  MIL-STD  1567A  on 
a  program-by-program  basis.  This 
standard,  when  required,  contains 
criteria  by  which  a  contractor  would 
either  be  able  to  maintain  its  existing 
work  measurement  system,  if 
acceptable,  or  would  be  required  to 
develop  an  acceptable  work 
measurement  system.  This  proposed 
revision  will  implement  DoD's  policy  to 
use  WMS  in  all  appropriate  contracts, 
using  MIL-STD  1567A  or  other 
appropriate  criterial  tailored  for  each 
specific  contract  or  program. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  work  measurement  systems  are 
only  required  on  major  weapon  systems 
and  subsystems  production  contracts  in 
excess  of  $20  million  annually  or  a  total 
cost  of  $100  million,  and  full  scale 
development  contracts  in  excess  of  $100 
million.  An  Initial  Regulatory  Flexibility 
Analysis  has  therefore  not  been 
performed.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  affected  DFARS  Subpart 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  DFARS  CASE  88-«10D  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501. 


List  of  Subjects  in  48  CFR  Part  215 

Government  procurement. 
Charies  W.  Lloyd, 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

Therefore,  it  is  proposed  to  amend  48 
CFR  Part  215  as  follows: 

PART  215-CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
Part  215  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 10  U.S.C  2202,  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

2.  Section  215.807  is  amended  by 
adding  to  the  end  of  paragraph  (b)  the 
following  text: 

215.807    Prenegottatlon  objectives. 

(b)  *  *  *  Data  resulting  from  the 
application  of  work  measurement 
systems  shall  be  considered  in  the 
development  of  pricing  objectives  and 
negotiations. 


3.  Section  215.876  is  added  to  subpart 
215.8  to  read  as  follows: 

21 5.876    Work  measurement  systems. 

(a)  Definition.  "Work  measurement 
systems  (WMS)."  as  used  in  this  section, 
are  systems  used  to  analyze  the  direct 
labor  content  of  a  manufacturing 
operation,  establish  standard  labor 
performance  factors  for  that  operation, 
and  measure  variances  from  those 
standards. 

(b)  Policy.  The  policy  of  the 
Department  of  Defense  is  that  WMS  will 
be  used  to  provide  data  for  use  in 
planning,  cost  estimating,  and 
monitoring  contract  performance,  on  all 
appropriate  contracts  and  will  be 
tailored  to  be  suitable  for  the  program 
and  contract.  An  example  of  an 
acceptable  set  of  criteria  for  WMS  is 
found  in  MIL-STD-1567A.  The 
contracting  officer,  in  coordination  with 
the  Program  Manager,  shall  include 
provisions  in  the  contract  to  implement 
the  program's  work  measurement 
system  requirements. 


(c)  Applicability.  Solicitations  and 
resulting  production  contracts  in  excess 
of  $20  million  annually  or  a  total  cost  of 
$100  million  for  major  weapons  systems 
or  subsystems  should  contain 
appropriately  tailored  provisions  for 
WMS.  WMS  requirements  may  also  be 
included  in  Full  Scale  Development 
(FSD)  contracts  exceeding  $100  million. 
Work  measurement  systems  should  not 
be  required  on  contracts  which: 

(1)  Procure  Non-Developmental  Items 
(NDIs); 

(2)  Have  low  volume,  non-repetitive 
production  runs  such  as  ship 
construction,  ship  system  contracts,  etc.; 

(3)  Do  not  require  the  submission  and 
certification  of  cost  or  pricing  data;  or 

(4)  Will  not  gain  a  cost  benefit  from 
the  imposition  of  these  systems.  This 
decision  will  be  documented  and 
approved  in  accordance  with  agency 
procedures. 

[FR  Doc.  88-17651  Filed  8-3-88;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttran  rules  or 
proposed  rules  that  are  applicable  to  ttie 
public,   htotices  of  hearings  and 
investigations,   committee   meetings,   agency 
decisions  and  rulings,   delegations  of 
authority,  filing  of  petitions  and 
appbcations  and  agency  statements  of 
organization  and  furx:tions  are  examples 
of  documents  appearirtg  in  ttiis  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Copper  Basin  Land  Exchange  and 
Mine  Ptan;  Prescott  National  Forest 
and  Phoenix  District  (BLM)  Yavapai 
County,  AZ;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

The  U.S.  Department  of  Agriculture, 
Forest  Service  as  lead  agency,  with 
cooperation  of  the  U.S.  Department  of 
Interior,  Bureau  of  Land  Management 
will  prepare  an  environmental  impact 
statement  for  a  land  exchange  and  mine 
plan  proposed  by  Phelps  Dodge 
Corporation  of  Phoeniz,  Arizona.  Lands 
in  Yavapai  County,  Arizona  which  will 
be  affected  include  areas  on  Bradshaw 
Ranger  District  Prescott  National  Forest, 
and  the  Lower  Gila  Resource  Area, 
Phoenix  District  (BLM).  In  Coconino 
County  both  the  Blue  Ridge  Ranger 
District,  Coconino  National  Forest  and 
the  Chalender  Ranger  District,  Kaibab 
National  Forest  will  be  affected. 

The  Phelps  Dodge  proposals 
presented  to  the  Prescott  National 
Forest  indicate  that  the  open  pit  copper 
mine,  located  on  Corporation  owned 
land  surrounded  by  the  Prescott 
National  Forest,  approximately  8  air 
miles  southwest  of  Prescott,  will  require 
land  administered  by  both  the  Forest 
Service  and  Bureau  of  Land 
Management  for  placement  of  ore 
processing  facilities,  roads,  pipelines, 
waste  rock  and  tailings  dams.  Phelps 
Dodge  has  requested  the  land  exchange 
to  facilitate  the  placement  and  operation 
of  these  facilities. 

The  Prescott  National  Forest  Land 
and  Resource  Management  Plan  is  being 
implemented.  The  plan  states  that  the 
environmental  impacts  of  the  Copper 
Basin  Land  Exchange  and  Mine  Plan 
Proposals  will  be  evaluated  in  a 
separate  environmental  impact 
statement.  It  also  states  that  the 
adjustment  of  land  ownership  to 
facilitate  the  administration  and  use  of 


the  National  Forest  was  to  be  done  on 
an  opportunity  basis.  The  land  exchange 
proposal  is  not  consistent  with  the 
Prescott  National  Forest  Plan  land 
disposal  decisions  and  the  Plan  may 
have  to  be  amended  as  a  result  of  a 
decision  on  the  proposed  exchange. 

The  land  acquisition  decisions  in  both 
the  Coconino  and  Kaibab  National 
Forest  Lands  and  Resource  Management 
Plans  indicate  acquisition  of  the  offered 
lands  would  be  desirable. 

Land  disposal  decisions  in  the  BLM 
Lower  Gila  Resource  Area,  Management 
Framework  Plan  indicate  that  the  Public 
Domain  lands  selected  by  Phelps  Dodge 
are  currently  available  for  exchange. 

A  range  of  alternatives  will  be 
considered  for  the  land  exchange 
proposal.  These  alternatives  will  include 
the  proposal,  different  acreages  of 
offered  and  selected  lands,  different 
parcels  of  offered  lands  and  a  no  action 
alternative.  Other  variations  will 
evaluate  the  impacts  of  land  acquisition 
under  the  mill  site  patent  procedure  and 
ore  processing  under  an  authorized 
operating  plan.  It  may  be  necessary  to 
evaluate  ore  processing  alternatives 
along  with  the  alternatives  to  the  land 
exchange  proposal. 

Federal,  State  and  local  agencies, 
organizations  and  individuals  who  may 
be  interested  in,  or  affected  by  the 
decisions  will  be  invited  to  participate 
in  the  scoping  process.  Scoping  will  be 
initiated  during  the  fall  of  198a  Specific 
locations  and  times  will  be  announced 
when  they  are  determined.  The  scoping 
process  will  include: 

1.  Identification  of  issue  with  public 
participation. 

2.  Identification  of  other  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

3.  Development  of  public 
understanding  of  the  project  proposals. 

4.  Development  of  public 
understanding  of  the  decisions  to  be 
made  as  a  result  of  the  evaluation 
process. 

Sotero  Muniz,  Regional  Forester, 
Southwestern  Region.  Albuquerque, 
New  Mexico,  is  the  responsible  official 
for  the  Forest  Service.  Dean  Bibles, 
Arizona  State  Director,  Bureau  of  Land 
Management,  Phoeniz.  Arizona,  is  the 
responsible  official  for  the  Bureau  of 
Land  Management.  Separate  land 
exchange  decisions  by  each  official  will 
be  made  on  their  respective  jurisdiction. 


The  analysis  is  expected  to  take  18  to 
24  months,  and  will  be  prepared  by  an 
independent  environmental  consultant 
who  will  be  selected  and  controlled  by 
the  Forest  Service.  The  draft 
environmental  impact  statement  should 
be  available  by  September  1989.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  June  1990. 

Written  comment  and  suggestions 
concerning  the  analysis  should  be  sent 
by  November  30, 1988  to  Mr.  Coy  G. 
Jemmett,  Forest  Supervisor,  Prescott 
National  Forest,  344  South  Cortex. 
Prescott,  Arizona  86303. 

For  your  convenience  questions  about 
the  land  exchange  and  mine  plan 
proposals  and  the  envirorunental  impact 
statement  should  be  directed  to  Ray 
Thompson,  Copper  Basin 
Interdisciplinary  Team  Leader,  Prescott 
National  Forest,  phone  602-445-1762. 

Date:  |uly  22,  1988. 

Sotero  Muniz. 

Regional  Forester. 

[PR  Doc.  88-17561  Filed  8-3-88;  8:45  amj 
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Vegetation  Management  Activities 
Intermountain  Region 

agency:  Forest  Service,  USA. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  covering  vegetation  management 
activities  on  National  Forest  System 
(NFS)  lands  within  the  Intermountain 
Region.  Lands  within  all  National 
Forests  in  the  states  of  Utah  and 
Nevada;  the  Caribou,  Challis.  Payette. 
Salmon,  Sawtooth  and  Targhee  National 
Forests  in  Idaho;  the  Bridger-Teton 
National  Forest  in  Wyoming;  the  portion 
of  the  Manti-LaSal  National  Forest  in 
Colorado;  and  the  portion  of  the  Toiyabe 
National  Forest  in  California  are 
included.  The  major  emphasis  of  the 
NEPA  process  will  be  on  development 
of  economic,  social  and  environmental 
risk  criteria  for  choosing  among  the 
various  types  of  alternative  vegetation 
treatments  to  be  used  during 
implementation  of  Forest  Plans. 
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SUPPLEMENTARY  INFORMATION: 
History 

Vegetation  management  activities  in 
the  Intermountain  Region  included  the 
unrestricted  use  of  EPA  registered 
herbicides  until  1984.  On  march  14, 1984, 
the  U.S.  District  Court  for  the  District  of 
Oregon  ruled  in  the  case  of  the 
Northwest  Coalition  for  Alternatives  to 
Pesticides,  Oregon  Environmental 
Council,  and  Audubon  Society  of 
Portland  vs.  JR.  Block,  Secretary.  USDA; 
J.  Watt.  Secretary.  USDI;  and  W. 
Ruclcelshaus,  Administrator.  EPA  (Civil 
83-6273-E),  that  "the  defendants  have 
not  prepared  an  adequate  Worst  Case 
Analysis  pursuant  to  their  National 
Environmental  Policy  Act  (NEPA) 
obligations  under  40  CFR  1502.22."  As  a 
result  of  this  decision,  subsequently 
upheld  by  the  Ninth  Circuit  Court,  the 
use  of  herbicides  on  NFS  lands  was 
terminated  in  Oregon  and  Washington 
until  NEPA  compliance  via  the  courts 
could  be  achieved.  The  use  of  herbicides 
on  NFS  lands  in  other  states  within  the 
Ninth  Circuit  was  also  administratively 
curtailed  considerably.  No  aerial 
applications  have  been  permitted  on 
NFS  lands  anywhere  since  that  time. 

The  determination  to  prepare  a 
regional  Vegetative  Management  EIS 
was  based  on  several  factors: 

1.  The  need  to  provide  National 
Forests  in  the  Intermountain  region  with 
criteria  for  choosing  between  vegetation 
management  alternatives  necessary  to 
implement  their  Forest  Plans. 

2.  The  need  to  define  the  issues  and 
meet  NEPA  requirements  for  public 
participation  and  disclosure  in  the 
decision  process. 

3.  The  need  to  evaluate  incomplete  or 
unavailable  information  associated  with 
vegetation  management  activities  to 
comply  with  40  CFR  1502.22,  as 
amended. 

Objectives 

All  vegetative  management  activities, 
except  noxious  weeds  and  nurseries, 
that  are  required  to  carry  out  Forest 
Plan  implementation  will  be  analyzed. 
Methods  to  by  analyzed  will  include, 
chemical,  mechanical,  manual, 
biological,  and  thermal  techniques. 
Resource  management  activities  that 
require  some  vegetation  management 
include  timber  site  preparation,  timber 
stand  release  and  improvement,  range 
improvement,  wildlife  habitat 
improvement,  fuels  management, 
facilities  maintenance,  right-of-way 
maintenance  (roads,  trails,  utilities,  and 
railroads),  recreation  facilities 
maintenance,  and  research.  These 
activities  involve  USDA  Forest  Service 
personnel,  as  well  as  numerous 
cooperators  and  agents. 


Scoping 

The  scoping  process  will  include 
public  meetings  established  by  the 
individual  Forests,  personal  contacts 
with  individuals  and  organizations,  and 
requests  for  participation  issued  through 
the  media  and  by  mail.  Federal,  State, 
and  local  agencies,  affected  Indian 
Tribes,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  decision  will  be 
invited  to  participate  in  the  scoping 
process.  The  process  will  include: 

1.  Defining  the  scope  of  the  analysis 
and  nature  of  decisions  to  be  made. 

2.  Indentifying  the  Regional  and  local 
issues  and  determining  those  issues  ripe 
for  consideration  and  analysis  within 
the  Vegetation  Management  EIS. 

3.  Eliminating  insignificant  issues — 
those  covered  by  previous 
environmental  analysis  and  those  issues 
not  within  the  scope  of  this  decision. 

4.  Focusing  on  social  issues,  as  well  as 
technical  and  bilogical  issues  of  human 
health  and  other  possible  non-target 
effects. 

5.  Identifying  potential  cooperating 
agencies  and  assignment  of 
responsibilities. 

6.  Identifj'ing  groups  or  individuals 
interested  in  or  affected  by  the  decision. 

Responsible  Official  and  Schedule 

Stan  J.  Tixier,  Regional  Forester, 
Intermountain  Region,  is  the  responsible 
official. 

Public  meetings  and  other  scoping 
activities  will  be  conducted  in 
September  through  November,  1988. 
Each  of  the  16  administrative  National 
Forests  will  establish  and  notify  the 
public  of  scoping  meetings.  Analysis  is 
expected  to  take  about  12  months.  The 
draft  environmental  impact  statement 
should  be  available  for  public  review  in 
September  1989.  The  final  environment 
impact  statement  is  scheduled  for 
completion  and  filing  with  EPA  by  July 
1990. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  Comments  received 
during  the  review  period  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  Final  EIS  and 
decision 

Federal  court  decisions  have 
established  that  reviewers  of  draft  EIS's 
must  structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v,  NRDC.  435  U.S.  519,  533, 
(1978),  and  that  environmental 
objections  that  could  have  been  raised 


at  the  draft  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  final 
environmental  impact  statement, 
Wisconsin  Heritages,  Inc..  v.  Harris.  490 
F.  Supp.  1334,  (E.D.  Wis.  1980).  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  agency  at  a 
time  when  it  can  meaningfully  consider 
them  and  respond  to  them  in  the  Final 
EIS. 

FOR  FURTHER  INFORMATION:  Written 
comments  concerning  the  analysis,  as 
well  as  questions  about  the  proposed 
action  and  EIS,  should  be  directed  to 
Warren  Ririe,  Vegetative  Management 
EIS  Team  Leader.  USDA  Forest  Service. 
324.  25th  Street.  Ogden.  Utah.  84401. 
telephone  (801)  625-5255. 
Clair  C.  Beasley. 

Deputy  Regional  Forester.  Administration. 
[FR  Doc.  88-17562  Filed  8-3-88:  8:45  am) 
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Suitability  Study  for  ttie  Sopctioppy 
River  Being  Considered  for  National 
Wild  and  Scenic  River  Status 

agency:  Forest  Service,  USDA. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to  study 
the  suitability  or  non-suitability  of  the 
Sopchoppy  River  on  the  Apalachicola 
National  Forest  in  Wakulla  County, 
Florida  for  inclusion  in  the  National 
Wild  and  Scenic  River  System.  The  U.S. 
Fish  and  Wildlife  Service,  Department 
of  Interior,  and  The  Florida  Department 
of  Natural  Resources,  will  participate  as 
cooperating  agencies.  The  Forest 
Service  invites  written  comments  and 
suggestions  on  the  suitability  of  this 
river  and  the  scope  of  this  analysis.  In 
addition,  the  Agency  gives  notice  of  the 
environmental  analysis  and 
decisionmaking  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATE:  Preliminary  comments  concerning 
the  suitability  of  this  river  should  be 
received  by  September  6. 1988,  in  order 
to  assure  timely  consideration. 

AODRESS:  Submit  written  comments  and 
suggestions  concerning  the  suitability  of 
the  Sopchoppy  River  to  Robert  T. 
Jacobs,  Forest  Supervisor,  National 
Forests  in  Florida,  227  N.  Bronough  St.. 
Tallahassee,  Florida  32301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  direct  questions  about  the 
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proposed  action  and  environmental 
impact  statement  to  Terry  O.  Tenold. 
Landscape  Architect,  National  Forests 
in  Florida,  227  N.  Bronough  St.. 
Tallahassee.  Florida  32301,  telephone 
(904)  681-7337. 

SUPPLEMENTARY  INFORMATION:  The 

National  Forests  in  Florida  Land  and 
Resource  Management  Plan  and  final 
EIS,  completed  in  1986,  documented  the 
eligibility  of  the  Sopchoppy  River,  which 
was  initially  identified  in  the  1982 
Nationwide  Rivers  Inventory,  and 
recommended  that  the  suitability  study 
be  conducted  later.  The  planned  EIS  is 
in  response  to  this  direction. 

The  suitability  study  and  EIS  will 
consider  the  Sopchoppy  River  in  its 
entirety,  from  its  headwaters  {including 
both  East  and  West  Branches)  to  its 
mouth  at  Ochlockonee  Bay,  for  a  total  of 
47.6  miles.  The  area  of  consideration  for 
the  study  is  a  minimum  of  Vi  mile  from 
each  stream  bank  for  the  entire  length  of 
the  river  corridor,  whether  within  or 
outside  the  Apalachicola  National 
Forest  boundary. 

In  preparing  the  environmental  impact 
statement,  the  Forest  Service  will 
identify  and  consider  a  range  of 
alternatives  for  the  river  corridor.  One 
of  these  alternatives  will  be  no  action, 
maintaining  current  management  with 
no  specific  protection  for  potential  wild 
and  scenic  corridors.  Other  alternatives 
will  consider  recommending  national 
designation  or  nondesignation  of  all  or 
portions  of  eligible  segments,  protection 
of  eligible  segments  by  means  other  than 
national  designation,  and  different  wild 
and  scenic  river  classifications  for 
eligible  segments. 

Richard  E.  Lyng,  Secretary  of 
Agriculture,  Washington,  DC,  is  the 
responsible  official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  the  scoping 
process  (40  CFR  1501.7).  Initial  scoping 
will  be  conducted  early  in  the  study, 
beginning  in  July  1988.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
action.  This  input,  which  will  be  used  in 
preparation  of  the  draft  environmental 
impact  statement,  will  be  sought  through 
a  letter  addressed  to  all  known 
interested  and/or  affected  parties,  and 
through  a  media  release  to  all 
newspapers  and  radio  stations  serving 
the  area  under  study.  This  solicitation 
will  be  issued  by  August  1  and  will 
request  replies  be  returned  to  the  Forest 
Service  by  September  1, 1988.  The 
scoping  process  includes: 


1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

A  public  open  house  will  be  scheduled 
for  lale-October  to  describe  the  Wild 
and  Scenic  Rivers  program  and  answer 
questions.  This  meeting  will  be 
announced  by  letter  to  all  known 
interested  individuals,  groups,  and 
agencies  and  by  extensive  media 
release.  The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will 
participate  as  a  cooperating  agency  to 
evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  river  corridor.  The 
Department  of  Natural  Resources.  State 
of  Florida,  will  participate  as  a 
cooperating  agency  to  evaluate  potential 
impacts  on  state  lands  included  in  the 
study  area. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  January  1989.  At  that  time  the 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 

The  comment  period  for  this  draft  EIS 
will  be  90  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
and  necessary  that  those  interested  in 
the  suitabiUty  of  this  river  for  inclusion 
in  the  National  Wild  and  Scenic  River 
System  participate  at  this  time.  To  be 
most  meaningful  and  useful,  comments 
on  the  draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  and  the  merits  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
EIS's  must  structure  their  participation 
on  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  review's  position 
and  contentions,  Vermont  Yankee 
Nuclear  Power  Corp.  vs.  NRDC.  435  U.S. 
519  (1978).  Environmental  objections 
that  could  have  been  raised  at  the  draft 


stage  may  be  waived  if  not  raised  until 
after  completion  of  the  final  EIS. 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980).  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS, 
scheduled  to  be  completed  by  June  1989. 
In  the  final  EIS,  the  Forest  Service  i« 
required  to  respond  to  the  comments 
received  (40  CFR  1503.4).  The  Secretary 
will  consider  the  comments  and 
responses,  the  environmental 
consequences  discussed  in  the  EIS.  and 
applicable  laws,  regulations,  and 
pohcies  in  making  his  recommendation 
to  the  President  regarding  the  suitability 
of  the  Sopchoppy  River  for  inclusion  in 
the  National  Wild  and  Scenic  Rivers 
System.  The  final  decision  on  inclusion 
of  a  river  in  the  National  Wild  and 
Scenic  Rivers  System  rests  with  the 
United  States  Congress. 

Date:  ]uly  26. 1988. 
George  M.  Leonard, 

Associate  Chief. 

[FR  Doc.  88-17503  Filed  8-3-88:  8:45  am| 
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Pacific  Crest  National  Scenic  TraH 
Advisory  Council;  IMeetJng 

The  Pacific  Crest  National  Scenic 
Trail  (PCNST)  Advisory  Council  will 
meet  on  September  16, 1987  in  San 
Diego,  California.  The  meeting  will  begin 
at  8:00  a.m.  at  the  Seapoint  Hotel,  4875 
North  Harbor  Drive. 

The  Council  provides 
recommendations  for  the  Secretary  of 
Agriculture  on  policy,  programs,  and 
procedures  affecting  the  PCNST.  The 
meeting  will  include  a  review  of  trail 
completion  status,  committee  efforts, 
and  other  related  matters  about  the  trail. 
The  meeting  will  be  open  to  the  public. 

On  September  17,  the  council  will  join 
the  Cleveland  National  Forest  and 
Desert  Conservation  District,  Bureau  of 
Land  Management,  in  co-hosting  the 
dedication  of  the  CaUfomia /Mexico 
border  monument  near  Camp,  CA  as 
part  of  the  PCNST  20th  anniversary 
celebration. 

Persons  who  wish  additional 
information  about  the  meeting  or 
dedication  should  contact  Dick 
Benjamin,  Assistant  Regional  Forester. 
RW&CR.  Pacific  Southwest  Region, 
Forest  Service,  630  Sansome  Street,  San 
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Francisco.  CA  94111.  Phone  (415)  556- 


Dated:  July  6. 1968. 
Richaid  O.  Bcajamin, 

Assistant  Regional  Forester  for  Recreation. 
Wilderness  and  Cultural  Resources. 
[FR  Doc.  88-17509  Filed  8-3-88;  8:45  am) 

BIUJNQ  COOC  341»-l«-ll 


ARCTIC  RESEARCH  COMMISSION 

Meeting  of  Commission 

Notice  is  liereby  given  that  the  Arctic 
Research  Commission  will  meet  in 
Alaska.  September  1-2. 1968. 

Public  meetings  are  scheduled  for  the 
Commission  on  September  1.  from  9:00 
AM  to  4:00  PM  in  the  Wiida  Marston 
Auditorium.  Loussac  Library. 
Anchorage,  Alaska. 

Matters  to  be  considered  at  this 
meeting  include: 

1.  Opening  remarks  by  Chairman  ]uan 
G.  Roederer, 

2.  Approval  of  minutes  of  May  2. 1988, 

3.  Status  of  Commission  initiatives, 

4.  Public  comment  on  Arctic  Research 
Policy,  and 

5.  Schedule  for  revision  of  Five  Year 
Arctic  Research  Plan. 

The  Commission  will  meet  in 
Executive  Session  on  August  31  starting 
at  7:30  p.m..  on  September  1  starting  at 
7:30  p.m.,  and  on  September  2.  starting 
at  9:00  a.m..  at  the  Golden  Lion  Hotel  in 
Anchorage. 

Matters  to  be  discussed  in  Executive 
session  include: 

1.  Commission  budget  for  FY  88,  FY 
89,  and  FY  90; 

2.  Membership  of  the  Commission; 

3.  Nominations  for  Group  of  Advisors; 

4.  Conflict  of  interest  forms  and 
related  legal  concerns;  and 

5.  Future  activities  of  the  Commission. 
In  addition  to  the  Commission  Public 

Meetings  and  Executive  Sessions,  the 
Commission  will  also  conduct  a  site 
visit  to  Dutch  Harbor.  On  August  29,  the 
Commission  will  visit  commercial 
fishing  faciUties  on  the  island  of 
Unalaska.  On  August  30,  the 
Commission  will  conduct  a  pubhc 
hearing  at  the  Unalaska  School  from 
9:00  a.m.  to  4:00  p.m.  On  August  31,  the 
Commission  will  visit  other  facilities 
and  institutions  on  Unalaska  before 
departing  for  Anchorage. 

Contact  person  for  more  information: 
Lyle  Perrigo,  Staff  Officer,  Arctic 
Research  Commission.  (907]  257-2738. 
Philip  L.  lohnaon 

Executive  Director,  Arclic  Research 

Commission. 

|FR  Doc.  88-17580  Filed  &-S-88:  a-4S  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

(Docket  Nos.  4654-01.  4654-02,  4654-03. 
4654-04, 4654-05. 4654-06, 4654-07,  and 
4654-06] 

Actions  Affecting  Export  Prhrileges; 
Chipex,  Inc.  et  aL 

In  the  Matter  Of:  Chipex.  Inc.  Docket 
No.  4654-01;  Hua  Ko  Electronics,  Co., 
Docket  No.  4654-02;  Yu  Chneng  Lee, 
Docket  No.  4654-03;  Ying  Min  Li,  Docket 
No.  4654-04;  Yi  Chung  Nnng.  Docket  No. 
4654-05;  Ji  Wai  Sun,  Docket  No.  4654-06; 
Elmer  Yuen.  Docket  No.  4654-07;  and 
Robert  Yuen,  Docket  No.  4654-08; 
Respondents. 

I^rsuant  to  the  June  30. 1988  Decision 
and  Order  of  the  Administrative  Law 
ludge  (ALI).  which  Decision  and  Order 
is  attached  hereto  and  affirmed  in 
principal  part  by  me.  the  following 
Respondents: 
Chipex.  Inc.,  2144  Bering  Drive,  San  Jose, 

CA  94131; 
Hua  Ko  Electronic,  Co..  Ltd..  9  Dai  Shun 

Street,  Tai  Po  Industrial  Estate.  N.T.. 

Hong  Kong; 
Yu  Chueng  Lee,  c/o  Hua  Ko  Electronic 

Co..  Ltd.,  9  Dai  Shun  Street.  Tai  Po 

Industrial  Estate,  N.T.; 
Ying  Min  Li,  c/o  Hua  Ko  Electronic  Co.. 

Ltd..  9  Dai  Shun  Street.  Tai  Po 

Industrial  Estate,  N.T..  Hong  Kong; 
Yi  Chung  Nung.  c/o  Hua  Ko  Electronic 

Co..  Ltd..  9  Dai  Shun  Street.  Tai  Po 

Industrial  Estate.  N.T.,  Hong  Kong; 
]i  Wai  Sun.  a/k/a  ]i  Wei  Sun.  c/o  Hua 

Ko  Electronic  Co..  Ltd..  9  Dai  Shun 

Street,  Tai  Po  Industrial  Estate.  NT., 

Hong  Kong; 
Elmer  Yuen,  c/o  Tele-Art.  Ltd.  with 

locations  at  both.  C«itral  Industrial 

Building.  6th  Floor.  Blodc  B.  57-61  Ta 

Chen  Ping  Street.  Kwai  Chung.  N.T.. 

Hong  Kong; 
Robert  Yuen,  c/o  Tele-Art.  Ltd.  with 

locations  at  both.  Central  Industrial 

Building.  6th  Floor,  Block  B,  57-61  Ta 

Chen  Ping  Street.  Kwai  Chung.  N.T.. 

Hong  Kong, 
are  denied  for  a  period  of  ten  (10)  years, 
from  the  date  hereof,  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  wdiole  or  in  part,  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Regulations  (15  CFR  Parts  368- 
369). 

Commencing  five  years  from  the  date 
that  this  Order  becomes  effective,  the 
denial  of  export  privileges  set  forth 
above  shall  be  suspended,  in 
accordance  with  \  388.16  of  the 
Regulations,  for  the  remainder  of  the 


ten-year  period  set  forth  in  Paragraph  I 
above,  and  shall  be  terminated  at  the 
end  of  such  ten-year  period,  provided 
that  the  individual  Respondent  has 
committed  no  further  violations  of  the 
Act,  the  Regulations,  or  the  fmal  Order 
entered  in  this  proceeding. 

Comment 

From  the  record  it  is  clear  that  the 
Respondents  had  set  out  upon  a  clear 
course  to  transfer  both  controlled 
commodities  and  technical  data 
associated  with  semiconductor 
manufacturing  without  having  first 
obtained  the  requisite  export  license  to 
do  so.  Semiconductor  manufacturing 
technology  is  well  recognized  in  the 
world  as  especially  strategic  technology, 
and  is,  therefore,  closely  controlled.  It  is 
inappropriate  and  cavalier  action  on  the 
part  of  the  AL]  (Dolan]  to  characterize  a 
case  involving  such  sensitive 
technology,  applicable  to  any  number  of 
strategic  products,  as  "the  'great 
Chinese  digital  watch  movement 
caper'."  Such  a  characterization  shows  a 
lack  of  appreciation  on  the  part  of  the 
AL]  of  the  thrust  of  the  controls 
involved. 

In  addition  to  the  above,  the  ALJ's 
obiter  dictum  that  Agency  Counsel  had 
failed  to  set  forth  allegations  in  the 
charging  letters  in  an  appropriate  and 
legally  sufficient  manner  is  both 
gratuitous  and  directly  contrary  to  the 
record.  The  charging  letters  were  subject 
to  Motions  to  Dismiss  for.  inter  alia. 
failure  to  state  claims  of  action  upon 
which  relief  could  be  granted  and  for 
more  definite  statements  of  charges. 
After  consideration,  the  AL]  (Hoya],  by 
Order  dated  April  23, 1986.  denied  both 
motions,  finding  that  "the  Department's 
charging  letter  does  *  *  *  comply  with 
the  Regulations  *  *  *."  In  the  face  of 
such  finding,  the  ALJ's  "Comment"  in 
the  pending  recommended  Decision  and 
Order  is  completely  inappropriate. 

Order 

On  June  30, 1988.  the  Administrative 
Law  Judge  entered  his  recommended 
Decision  and  Order  in  the  above- 
referenced  matter,  that  Decision  and 
Order,  a  copy  of  which  is  attached 
hereto  and  made  a  part  thereof,  has 
been  referred  to  me  for  final  action. 
Having  examined  the  record,  and  based 
on  the  facts  of  this  case,  I  affirm  the 
Decision  and  Order  of  the 
Administrative  Law  judge  subject  only 
to  the  comments  set  out  above. 

This  constitutes  the  final 
administrative  action  in  this  case. 


Federal  Register  /  Vol.  53.  No.  150  /  Thursday.  August  4.  1988  /  Notices 


29353 


Ddled:  July  29.  1988 
Paul  Freedenberg, 

Under  Secretary  for  Export  Administration. 
Decision  and  Order 

Appearance  for  Respondents:  On 
behalf  of  Chipex.  Inc..  Hua  Ko 
Electronics,  Co.,  Yu  Chueng  Lee.  Ying 
Min  Li,  Yi  Chung  Nung.  Ji  Wai  Sun; 

Eric  L  Hirschhom.  Esq..  Bishop. 
Liberman.  Cook.  Purcell  &  Reynolds. 
1200  Seventeenth  St..  NW..  Washington, 
DC  20036 

On  behalf  of  Elmer  and  Robert  Yuen: 
Nicholas  F.  Coward,  Esq.,  Baker  & 
McKenzie,  815  Connecticut  Ave.,  NW., 
Washington,  DC  20006^*078. 

Appearance  for  Agency:  Daniel  C. 
Hurley,  Jr.,  Esq.,  Attorney-Advisor,  U.S. 
Department  of  Commerce,  Room  H3845, 
Washington,  DC  20230. 

Preliminary  Statement 

By  separate  Charging  Letters,  the  then 
Office  of  Export  Enforcement  (OEE). 
International  Trade  Administration, 
United  States  Department  of 
Commerce  '  (Agency),  initiated 
administrative  proceedings  against 
Chipex  Inc.,  Hua  Ko  Electronic 
Company  Inc..  Ying  Min  Li,  Yi  Chung 
Nung.  and  Yo  Chueng  Lee.  Three  other 
Respondents  were  subsequently  named. 
Ji  Wai  Sun  on  July  31, 1984,  and  Robert 
and  Elmer  Yuen,  on  February  8, 1985, 
(hereinafter  they  are  collectively 
referred  to  as  Respondents).  These 
charges  were  made  pursuant  to  the 
authority  of  the  Export  Administration 
Act,  (50  U.S.C.  App.  2402  et  sec.  (1982)), 
and  the  Export  Adminstration 
Regulations  (15  CFR  Parts  368  et  seq., 
(1982)).  A  hearing  was  afforded  to  the 
parties,  however.  Counsel  for  Chipex, 
Inc.,  et  al.  chose  not  to  appear  and 
participate,  though  a  representative  did 
observe  the  proceedings.  Counsel  for  the 
Yuens  offered  twelve  exhibits  which 
were  admitted.  Agency  Counsel 
submitted  a  "paper"  chase  consisting  of 
101  exhibits,  as  is  usually  done  in  cases 
of  default  and  adjudication  upon  written 
submissions,  which  was  the  appropriate 
course  after  Respondents  withdrew  their 
requests  for  a  hearing  on  the  record. 

The  charging  letters  allege  that  the 
Respondents  conspired  and  acted  in 


'  Pursuant  to  the  provisions  of  section  15  of  the 
Export  Administrdtion  Amendments  Act  of  1985  as 
amended  (15  U.S.C.  App.  2414).  the  position  of 
Under  Secretary  for  Export  Administration  was 
established  effective  October  1, 1987.  Proceedings 
are  now  initiated  on  behalf  of  the  Bureau  of  Export 
Administration  within  the  Department  of 
Commerce.  The  one  year  period  for  the  processing 
of  these  cases  fixed  by  those  amendments  appears 
to  apply  to  these  prel985  cases  as  well.  The 
complexity  of  this  record  and  the  volume  of  other 
cases  in  combination  constitutes  good  cause  for  the 
delay  involved  here. 


concert  to  export  to  the  People's 
Republic  of  China  (PRC)  U.S.-origin 
commodities  and  technology,  relating  to 
semiconductor  manufacturing,  without 
the  required  export  licenses.  Further,  it 
was  alleged  that  all  Respondents  acted 
with  knowledge  that  export  control 
violations  had  occurred,  or  were 
intended  to  occur,  and  with 
misrepresenting  or  concealing  material 
facts  from  Commerce  and  other  agencies 
of  the  United  States  government. 
Respondents  were  also  charged  with 
exporting  and  attempting  to  export  U.S.- 
origin  commodities  and  technical  data  to 
the  PRC  without  the  required  export 
licenses.  It  is  appropriate  to  note  that 
the  technology  involved  is  that  relating 
to  the  manufacture  of  electronic 
watches. 

Background 

While  the  origins  of  the  associations 
and  agreements  which  lead  to  the 
charges  here  are  somewhat  obscure,  the 
representations  indicate  that  as  early  as 
1979,  Tele-Art  Ltd..  a  Hong  Kong 
manufacturer  of  electronic  watches,  had 
acquired  a  production  site  in  the  Taipo 
industrial  estate  in  Hong  Kong  to 
manufacture  integrated  electronic  micro 
circuits  on  siHcon  wafer  chips  for  use  in 
the  production  of  electronic  watches.  In 
a  distribution  agreement  executed  in 
August  1979  between  a  major  American 
manufacturer  of  semi-conductor 
manufacturing  equipment  and 
technology  and  an  international 
distributor,  the  company.  Tele-Art  Ltd.. 
was  listed  as  a  customer.  In  1980, 
apparently  before  production 
commenced,  in  what  is  described  as  a 
joint  venture  with  Hua  Ko  Electronic 
Company  Ltd..  purchase  orders  for 
various  pieces  of  equipment  were  placed 
on  behalf  of  Tele-Art  with  the  American 
electronic  equipment  manufacturing 
company.  It  appears  that  the  required 
export  license  inquiries  and  procedures 
were  initiated  by  the  distribution  agent 
and  the  American  manufacturer. 
Thereafter,  initial  exports  of  Ion 
implanters.  photomask  aligners,  and  a 
wafer  track  processing  system  were 
made  to  Hong  Kong  against  license 
number  A519519.  which  was  issued  in  or 
about  November  1980  under  the 
sponsorship  of  Tele-Art  Inc.  From  the 
correspondence  and  the  fact  that  an 
export  license  to  Hong  Kong  was 
required,  it  was  clear  and  acknowledged 
that  reexport  to  the  PRC  was  not 
authorized.  When  the  American 
manufacturer/supplier  of  the  equipment 
became  aware  that  the  Hua  Ko  company 
was  in  receipt  of  and  dealing  with  the 
equipment  in  Hong  Kong,  and  that  it 
was,  in  part,  owned  by  the  PRC,  the 
supplier  stopped  exports  under  that 


license.  Thereafter,  in  May  1981. 
representatives  of  the  joint  venture 
applied  for  a  license  to  export  technical 
information  on  semiconductor 
equipment  (ion  implanters  and  photo 
mask  aligners).  That  application  was 
returned  with  a  request  for  specific 
information  about  plant  activities  and 
personnel.  Such  information  was  not 
provided,  nor  the  applications 
resubmitted. 

During  the  same  time  period  Hua  Ko 
was  also  developing  a  domestic 
manufacturing  facility  at  San  )ose. 
California.  During  1980,  that  facility  had 
been  established  as  the  Hua  Ko 
Electronic  Company,  USA  division.  In 
August  1981,  the  name  was  changed  and 
it  was  apparently  reincorporated  as 
Chipex.  Inc..  In  any  case,  it  continued  as 
a  subsidiary  of  Hua  Ko.  It  continued  to 
operate  until  the  facility  ceased 
operation  in  July  1982. 

Respondents 

Chipex  Inc.  (Chipex),  located  in  San 
Jose,  California,  was  formed  in  August 
1981,  as  a  wholly -owned  subsidiary  of 
Hua  Ko  Electronic  Company,  Ltd.  For 
the  previous  twelve  month  period,  it  had 
operated  in  san  Jose  as  Hua  Ko 
Electronic  Company,  U.S.A.  Division. 
Hua  Ko/Chipex  provided  training  ror 
Hua  Ko  employees  from  Hong  Kong  and 
the  PRC. 

Hua  Ko  Electronic  Company,  Ltd. 
(Hua  Ko),  located  in  Hong  Kong,  was 
formed  in  August  1980,  as  a  joint  venture 
between  Tele-Art.  a  Hong  Kong-based 
manufacturer  of  electronic  watches,  and 
Hua  Yaun,  a  Hong  Kong  company 
engaged  in  export/import  trade  that  was 
owned  and  controlled  by  the  PRC's 
Third  Directorate  (Light  Industrial 
Import/Export  Company). 

Yu  Chueng  Lee  (Lee),  a  Hua  Ko 
manager  and  Chipex  Vice  President,  had 
overall  responsibility  for  the  day  to  day 
operations  at  Chipex  in  San  Jose  and  for 
coordination  with  Hua  Ko  and  various 
PRC  organizations. 

Ying  Min  Li  (Li),  Chairman  of  the  Hua 
Ko  board  of  directors,  was  also  on  the 
board  of  directors  of  Hua  Yuan,  one  of 
the  joint  venture  partners  that  formed 
Hua  Ko. 

Yi  Chuno  Nung  (Nung)  served  as  a 
director  on  the  Hua  Ko  and  the  Hua 
I  uan  boards.  Nung  was  also  at  one  time 
chief  of  the  Third  Business  Department 
of  Hua  Yuan.  Additionally.  Nung  was 
the  Vice  President  of  Hua  Ko  and 
President  of  Chipex,  though  he  generally 
remained  in  Hong  Kong. 

//  Wai  Sun  (Sun),  he  had  been  a  senior 
engineer  with  China  Great  Wall 
Industry  Corporation,  part  of  the  PRC's 
Seventh  Directorate  (represented  as 
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being  similar  to  the  United  States 
government's  National  Aeronautics  and 
Space  Administration).  He  traveled  from 
Beijing.  PRC  to  San  Jose,  in  early  1961, 
where  he  served  as  Chipex's  senior 
engineer  for  seventeen  months, 
responsible  for  technological 
developments.  In  July  1982.  Sim  left  the 
United  States  for  the  PRC  via  Hong 
Kong.  Thereafter.  Sun  served  as 
Executive  Vice  President  of  Hua  Ko. 

Elmer  Yuen,  he  was  a  Hua  Ko  board 
member  aad  also  served  on  the  board  of 
directors  of  Tele-Art,  the  ether  company 
that  formed  HuaKoa*  a  joint  venture. 
He  was  the  Managing  Director  of  Tele- 
Art,  and  also  the  President  of  Hua  Ko. 
Elmer  Yuen  was  also  President  of  Tele- 
Art's  subsidiary,  Tele-Precision 
Electronics,  located  in  Canton,  PRC,  and 
a  director  of  Tele-Art's  New  York 
subsidiary,  Tele-Art  Watch  Company, 
Ltd. 

Robert  Yuen,  father  of  Elmer  Yuen, 
also  served  as  a  director  on  the  Hua  Ko 
and  Tele-Art  boards.  He  was  also  Vice 
Chairman  of  the  Hua  Ko  board  of 
directors. 

Findings 

1.  Hua  Ko  Electronic  Company,  Ltd. 
(Hua  Ko)  of  Hong  Kong  was  a  joint 
business  venture  of  Tele-Art,  Ltd.  (Tele- 
Art)  and  Hua  Yuan,  Ltd.  (Hua  Yuan],  a 
Hong  Kong-based  company  controlled 
and  financed  by  the  People's  Republic  of 
China  (PRC).  During  the  period  June 
1979  to  December  1982.  Hua  Yuan  had 
direct  managerial  and  financial  ties  to 
the  PRC. 

2.  In  1960,  )i  Wai  Sun,  then  employed 
by  the  China  Great  Wall  Industrial 
Corporation,  Beijing,  PRC,  was  hired  by 
Hua  Ko  to  obtain  U.S.-origin 
conunodiOet  and  technical  data  relating 
to  the  production,  manufacture  and 
construction  of  complementary  metal- 
oxide-semiconductor  (C-MOS) 
integrated  cinniit  (IC)  devices. 

3.  Hua  Ko  established  an  IC 
manufacturing  facility  in  the  United 
States,  which  was  initially  named  Hua 
Ko  Electronic  Co.,  Ltd.,  U.S.  Division, 
and  subsequently  incorporated  in 
California  as  a  subsidiary  named 
Chipex.  Inc.  (Chipex)  in  August  1981. 

4.  In  August  1980,  the  PRC  Ministry  of 
Light  Industry,  through  the  Hong  Kong- 
based  Hua  Yuan,  formed  a  joint  venture 
with  Tele-Art  to  develop  and  produce 
integrated  circuits  (IC)  devices  in  Hong 
Kong. 

5.  Hua  Yuan  contributed  $12.00a000 
(U.S.)  initial  working  capital  to  the  Hua 
Ko  venture  in  August  1960  while  Tele- 
Art  contributed  marketing  and  technical 
expertise,  as  well  as  the  factory  that 
was  then  under  construction  at  the  Tai 
Po  Industrial  Estate  in  Hong  Kong. 


6.  During  the  period  January  1980  to 
July  1982,  Tele-Art  was  sole  owner  of  a 
subsidiary,  Tele-Precision  Electronics,  in 
Canton.  PRC. 

7.  Beginning  in  August  1980,  Hua  Ko 
attempted  to  establish  a  duplicate  of  its 
Hong  Kong-based  IC  manufactoring 
facility  in  Canton.  VRC 

8.  Nung  was  actively  involved  in  the 
construction  of  the  Canton.  PRC  project 
between  August  1980  and  Noveml)er 
1981.  His  participation  and  actions  were 
taken  with  the  knowledge  of  Lee  and  Li. 

9.  In  or  about  August  1960.  Nung  set 
up  a  wafer  fabrication  faciUty  in  San 
Jose,  California,  to  use  U.S.-origin  IC 
manufacturing  and  testing  equipment 
and  to  train  Hong  Kong  and  PRC 
engineers  in  IC  methodology.  These 
actions  were  taken  with  the  knowledge 
of  Lee  and  Li. 

10.  Hua  Ko  established  Chipex  in  San 
Jose.  California,  to  train  Hong  Kong  and 
PRC  nationals  in  IC  methodology  and  to 
purchase  U.S.-origin  IC  manufacturing 
and  testing  equipment 

11.  Between  August  1980  and 
November  1961,  Robert  and  Elmer  Yuen 
were  Directors  of  Tele-Art  Ltd-,  and 
helped  form,  manage  and  direct  Hua  Ko 
and  Chipex. 

12.  Beginning  approximately  in  August 
1980,  and  continuing  through  1981,  Nung 
made  representations  to  the  American 
Consulate  in  Hong  Kong  in  support  of 
visa  applications  for  three  Hua  Ko 
engineers  and  a  technician  to  travel 
from  Hong  Kong  to  Chipex  in  San  Jose, 
California.  These  actions  were  taken 
with  the  knowledge  of  Lee  and  Li. 

13.  On  or  about  October  14. 1980,  Hua 
Ko,  through  its  director,  Yi  Chung  Nung, 
provided  Peter  Stauffer,  a  U.S. 
consultant  to  Hua  Ko,  with  a  letter  of 
assurance  stating  that  the  technical 
knowledge  Mr.  Stauffer  provided  to  Hua 
Ko  would  not  be  transmitted  to  the  PRC 

14.  In  December  1980,  Hua  Ko,  by 
Nung,  made  the  necessary  visa 
arrangements  through  the  American 
Embassy  in  Beijing  for  three  PRC 
engineers  from  the  China  Great  Wall 
Corporation  to  travel  from  Beijing  to 
Tele-Art  Watch  Company,  Ltd.,  in  New 
York  City,  New  York.  These  actions 
were  taken  with  the  knowledge  of  Lee 
and  Li. 

15.  In  December  1980,  Sun.  Yu  Shan 
Liu,  and  Jing  Quing  Zhu,  all  of  whom 
were  employed  by  the  China  Great  Wall 
Industry  Corporation  as  engineers, 
applied  to  the  American  Embassy  in 
Beijing  for  business  visas  to  travel  to 
Tele-Art  Watch  Company.  Ltd.,  in  New 
York  City  in  January  1981  for  a  stay  of 
six  months. 

16.  The  purported  purpose  of  the  trip 
was  to  make  a  technical  inspection  and 
have  trade  negotiations  at  the  invitation 


of  Elmer  Yuen.  Director.  Tele-Art  Watch 
Company,  Ltd. 

17.  In  December  1980,  Hua  Ko  and/or 
Chipex  officials,  including  Nung.  Lee,  Li, 
Robert  Yuen,  and  Elmer  Yuen,  knew 
that  three  PRC  engineers  were  to  travel 
directly  from  Beijing  to  Hua  Ko 
Electronic  Company,  Ltd.,  U.S.  Division 
(Chipex)  in  San  Jose.  California,  for 
training  relating  to  the  production, 
manufacture  and  construction  of  U.S.- 
origin  complementary  metal-oxide- 
semiconductor  (C-MOS)  IC  devices. 

18.  In  January  1981.  Hua  Ko  made 
arrangements  for  the  three  PRC 
engineers  to  travel  directly  from  Beijing, 
PRC  to  Chipex  in  San  Jose.  California. 

19.  In  January  1981,  Sun,  Liu,  and  Zhu 
traveled  from  Beijing,  PRC.  to  Hua  Ko 
Electronic  Company,  Ltd.,  U.S.  Division 
in  San  Jose.  California,  for  training  in  C- 
MOS  IC  methodology. 

20.  In  January  1981,  Hua  Ko  placed  Ji 
Wei  Sun,  a  PRC  national  and  an 
engineer  from  the  China  Great  Wall 
Corporation,  in  charge  of  engineering 
projects  at  Hua  Ko  Electronic  Company, 
Ltd.,  U.S.  Division  (Chipex)  in  San  Jose, 
California. 

21.  Between  January  1981  and  July 
1982,  Sun,  in  his  capacity  as  the  project 
manager  at  Chipex,  acted  with  others  to 
set  up  an  IC  foundry  facility  in  the 
United  States. 

22.  Between  January  1981  and  July 
1982.  Sun,  in  his  capacity  as  the  project 
manager  at  Chipex  of  San  Jose, 
California,  acted  with  others  to  set  up 
an  IC  foundry  facility  in  the  United 
States. 

23.  Between  January  1981  and  July 
1982,  Sun.  in  his  capacity  as  the  project 
manager  at  Chipex,  acted  with  others  to 
obtain  U.S.-origin  IC  manufactxuing  and 
testing  equipment  and  related  technical 
data,  such  as  C-MOS  and  N-MOS  IC 
methodology,  and  to  acquire,  an 
unauthorized  duplicate  of  a  photomask 
set  ("Gate  Array"  device)  for  the  PRC. 

24.  Between  January  1981  and  July 
1982,  Hua  Ko  procured  U.S. -origin  IC 
manufacturing/testing  equipment  and  IC 
technical  data  through  its  Chipex  facility 
at  San  Jose. 

25.  Between  January  1981  and  July 
1982.  Hua  Ko  used  its  San  Jose  facility  to 
train  PRC  engineers  from  the  China 
Great  Wall  Corporation  in  IC 
methodology. 

26.  In  February  1981,  Hua  Ko  sent  a 
letter  to  the  American  Consulate 
General  in  Hong  Kong  in  support  of  visa 
applications  enabling  four  engineers  to 
travel  to  Hua  Ko's  "branch"  facility 
(Chipex)  in  San  Jose.  California,  to 
receive  training  in  IC  production 
processes  and  the  maintenance  and 
operation  of  U.S.-origin  IC 
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manufactiirkig  and  testing  equipment. 
This  action  was  taken  with  the 
knowledge  of  Lee.  Li  and  Nung. 

27.  In  its  February  1981  letter  to  the 
American  Consulate  General  in  Hong 
Kong  in  support  of  the  visa  applications, 
Hua  Ko  imphed  that  the  four  engineers 
were  Hong  Kong  citizens. 

28.  On  or  about  March  30, 1981,  Hua 
Ko  provided  Kasper  Instruments/Eaton 
Corporation  (Kasper  Eaton]  with  a  letter 
of  assurance  stating  that  no  U.S.-origin 
technology,  direct  product  or  equipment 
purchased  from  Kasper  Eaton  would  be 
transferred  to  the  PRC  and  that  training 
on  and/or  observation  of  the  use  of  that 
equipment  by  foreign  nationals  was 
strictly  prohibited  without  authorization 
from  the  United  States  Department  of 
Commerce. 

29.  Hua  Ko  arranged,  through  the 
American  Embassy  in  Beijing,  for  two 
PRC  engineers  and  one  PRC  manager 
from  the  Beijing  Quianmen 
Semiconductor  Device  Plant  to  travel 
purportedly  from  Beijing  to  the  Tele-Art 
Watch  Company,  Ltd.,  in  New  York 
City.  New  York. 

30.  In  May  1981,  Xian  Zhou  Liu, 
Guozhong  Xiao  and  Hua  Sheng  You,  all 
of  whom  were  employed  by  the  Beijing 
Quanmen  Semiconductor  Device  Plant, 
applied  to  the  American  Embassy  in 
Beijing  for  business  visas  to  travel  to 
Tele-Art  Watch  Company,  Ltd.,  in  New 
York  City  for  a  stay  of  three  months. 
The  purported  purpose  for  Liu's,  Xiao's, 
and  You's  travel  was  to  study  electronic 
techniques  at  the  invitation  of  Tele-Art 
Watch  Company,  Ltd. 

31.  In  May  1981,  Liu,  Xiao  and  You 
traveled  from  Beijing.  PRC,  to  Hua  Ko 
Electronic  Company,  Ltd.  (Chipex),  U.S. 
Division  in  San  Jose,  California. 

32.  In  May  1981,  Hua  Ko  knew  that 
two  PRC  engineers  and  one  PRC 
manager  from  the  Beijing  Qianinen 
Semiconductor  Device  Plant  were  to 
travel  from  Beijing  to  Chipex  in  San 
Jose,  California,  to  become  familiar  with 
U.S. -origin  IC  manufacturing  and  testing 
equipment  and  to  receive  training  in 
U.S. -origin  technical  data  relating  to  the 
production,  manufacture  and 
construction  of  complimentary  metal- 
oxide-semiconductor  (C-MOS)  IC 
devices. 

33.  In  May  1981,  Hua  Ko  placed  Xian 
Zhou  Liu,  managing  director  from  the 
Beijing  Qianmen  Semiconductor  Device 
Plant,  in  charge  of  the  Hua  Ko  Electronic 
Company,  Ltd.,  U.S.  Division  (Chipex), 
facilities  in  San  Jose,  California,  as  plant 
Vice  Manager. 

34.  In  August  1981,  Yi  Chung  Nung 
(Nung)  was  the  Chief  of  the  Third 
Business  Department  of  Hua  Yuan. 


35.  In  August  1981,  Nung  was  Vice 
President  of  Hua  Ko  and  President  of 
Chipex. 

36.  In  August  1981,  Elmer  Yuen  was 
President  of  Hua  Ko. 

37.  In  August  1981,  Yu  Chueng  Lee 
was  a  Project  Manager  of  Hua  Ko  and 
Secretary  of  Chipex. 

38.  In  August  1981,  Ying  Min  Li  (Li) 
was  a  partner  in  Hua  Yuan. 

39.  In  August  1981,  Li  was  a  Director 
of  Hua  Ko. 

40.  On  October  29, 1981,  the  revised 
applications  for  photomask  aligners  and 
ion  implanters  were  rejected  for 
National  Security  reasons  including  the 
risk  of  illegal  diversion. 

41.  In  December  1981.  Nung  made  the 
visa  arrangements  through  the  American 
Embassy  in  Beijing  for  four  PRC 
technicians  from  the  Xian  Yen  He  Radio 
Factory  to  travel  from  Beijing  to  Chipex 
in  San  Jose,  California.  These  actions 
were  taken  with  the  knowledge  of  Lee 
and  Li. 

42.  In  December  1981,  Shizhong  Xue. 
Xiuzhen  Zhang,  Zhilan  Li  and  Nanyu  Lu, 
employed  by  the  Xian  Yen  He  Radio 
Factory  as  technicians,  applied  to  the 
American  Embassy  in  Beijing  for 
business  visas  to  travel  to  Chipex.  Inc.. 
in  San  Jose,  California,  in  December 
1981  for  a  stay  of  six  months. 

43.  In  December  1981,  Xue,  Zhang,  Li 
and  Lu,  travelled  from  Beijing,  PRC,  to 
Chipex  in  San  Jose,  California. 

44.  In  December  1981,  Hua  Ko 
provided  the  American  Manufacturer 
with  a  letter  of  assurance  that  no 
equipment  or  technology  directly  related 
to  the  use  of  the  equipment  procured  by 
Hua  Ko  would  be  transferred  to  the 
PRC,  and  that  training  on,  or 
observation  of,  that  equipment  by  the 
PRC  must  be  authorized  by  the  United 
States  Department  of  Commerce. 

45.  In  December  1981,  there  were  a 
manager,  five  engineers  and  four 
technicians  of  PRC  citizenship  working 
and  training  at  Chipex  in  San  Jose, 
California. 

46.  In  1982.  Hua  Ko,  through  its 
affiliate  Chipex  of  San  Jose,  Cahfomia. 
obtained  and  duplicated  an  LSI 
Computer,  Inc..  3801  photomask  set 
containing  N-MOS  silicon  gate 
technology  and  transported  it  from  the 
United  States  to  Hua  Ko  in  Hong  Kong. 
These  actions  were  taken  by,  or  with  the 
knowledge  of,  Nung,  Lee  and  Li. 

47.  In  1982,  Hua  Ko,  through  its 
affiliate  Chipex  of  San  Jose,  California, 
obtained  and  duplicated  California 
Devices,  Inc.,  3000/4000  and  HC  5400 
photomask  sets  containing  C-MOS 
silicon  gate  technology  and  transported 
them  from  the  United  States  to  Hua  Ko 
in  Hong  Kong.  These  actions  were  taken 


by  or  with  the  knowledge  of  Nung,  Lee 
and  Li. 

48.  Between  January  1982  and  July 
1982,  Nung  and  Lee  acquired  gate  array 
technology  contained  in  the  CDI 3000/ 
4000  and  HC  5400  IC  photomask  seU. 

49.  Between  January  1982  and  July 
1982,  PRC  engineers  and  technicians  had 
access  to  and  used  the  LSI  and  the  CDI 
photomask  sets  and  related  technology 
to  produce  C-MOS  and  N-MOS  IC 
devices  at  Chipex  in  San  Jose. 
California. 

50.  Between  January  1982  and  March 
1982,  Hua  Ko,  through  its  a^iliate 
Chipex,  transported  from  the  United 
States,  seventy  five  U.S.-origin  (four- 
inch)  silicon  wafers  with  IC  devices 
(dies)  to  Hua  Ko  in  Hong  Kong.  These 
actions  were  taken  with  the  knowledge 
of  Lee,  Li  and  Nung. 

51.  On  or  about  May  1, 1982,  Hua  Ko, 
through  its  affiliate  Chipex  of  San  Jose, 
California,  attempted  to  export  seventy 
five  U.S.-origin  (four-inch)  silicon  wafers 
with  IC  devices  (dies)  from  the  United 
States  to  Hua  Ko  in  Hong  Kong.  These 
actions  were  taken  with  the  knowledge 
of  Lee,  Li  and  Nung. 

52.  In  July  1982,  Ji  Wei  Sun  went  to 
Hong  Kong  to  become  the  Vice 
President  of  Engineering  at  Hua  Ko  in 
Hong  Kong. 

53.  Since  July  1982,  Sun  has  had 
access  to  U.S.-origin  IC  manufacturing 
and  testing  equipment  and  technical 
data  at  the  Hua  Ko  facility  in  Hong 
Kong. 

54.  Since  July  1982,  Ji  Wei  Sun,  in  his 
capacity  as  Vice  President  of 
Engineering,  has  been  training  PRC  and 
Hong  Kong  engineers/technicians  at 
Hua  Ko  in  Hong  Kong. 

In  his  post-hearing  brief,  Agency 
counsel  sets  forth  the  details  of  the 
many  transactions.  Those  proposed 
findings  with  modifications  are  adopted 
and  appended  as  schedule  n. 

Summary 

Though  the  record  in  these 
proceedings  is  massive,  even  as  export 
enforcement  proceedings  go,  many 
relevant  details  of  what  transpired 
among  the  named  parties  and  others, 
particularly  in  the  Peoples  Republic  of 
China  and  Hong  Kong,  are  fragmentary. 
That  is  not  untypical  of  such 
proceedings  where  the  details  of 
activities  in  other,  particularly  eastern 
bloc,  countries  are  frequently  not 
available.  From  what  has  been  disclosed 
and  the  inferences  drawn  from  the 
evidence  presented.  I  conclude  that  in 
and  before  1979,  Elmer  Yuen  and  his 
father  Robert  Yuen  were  principals  of 
Tele- Art  Ltd.,  a  watch  manufacturer  in 
Hong  Kong,  with  a  subsidiary  Tele-Art 


BEST  COPY  AVAILABLE 


29356  Federal  Register  /  Vol.  53.  No.  150  /  Thursday.  August  4.  1988  /  Notices 


Watch  Company  in  New  York.  In  that 
time  period  the  Yuens  had  set  up  some 
watch  making  facility  in  Canton  China, 
under  the  name  of  Tele  Precision 
Electronics.  The  company  had  also 
acquired  a  site  at  the  Tai  Po  industrial 
estate  in  Hong  Kong.  The  activities  of 
the  Yuens  and  their  company  Tele  Art 
in  the  1979-1980  period,  indicate  that 
they  were  involved  in  a  substantial 
expansion  both  in  product  lines  and 
facilities.  The  orders  placed  in  the 
United  States  by  Elmer  Yuen  on  behalf 
of  Tele-Art  in  July  1980,  for  wafer 
processing  systems,  wafer  aligners  and 
ion  implanters  for  export  to  Hong  Kong 
reflect  the  intention  to  engage  in 
integrated  circuit  design,  testing  and 
production  applicable  to  the 
manufacturer  of  digital  watches.  The 
usual  statement  of  ultimate  consignee 
and  purchaser  was  executed  by  Elmer 
Yuen  as  a  part  of  the  export  license 
application  which  was  granted  in 
November  1980.  In  August  1980,  Tele-Art 
had  entered  into  a  joint  business 
venture  with  Hua  Yuan,  Ltd.,  a  company 
owned  by  the  Peoples  Republic  of 
China.  That  association  was,  what  I 
conclude  to  have  been,  a  successful 
venture  on  the  part  of  organizations  and 
persons  sponsored  by  the  Peoples 
Republic  of  China  to  obtain  equipment, 
technology  and  data  from  the  United 
States  without  the  required  export 
licenses.  The  Gndings  of  fact  detail  the 
activities  of  the  Chipex  Respondents 
and  the  Yuens  which  admit  of  no 
conclusion  other  than  that  the  officers 
and  representatives  of  Hua  Yuan,  Inc.. 
by  conduct  in  Hong  Kong  and  in  San 
Jose.  California,  continuously  acted  to 
obtain  a  commodities  and  technical  data 
from  the  United  States,  which  would 
have  been  denied  to  them  had  their 
associations  and  intentions  to  export  to 
the  Peoples  Republic  of  China  been 
made  known.  The  more  than  one 
hundred  exhibits,  received  with  the 
presentations,  clearly  show  that  the 
Chipex  operation  was  conducted  with  a 
disregard  for  the  export  laws  and 
regulations,  in  that,  despite  clear 
acknowledgement  of  export  restrictions 
on  technology  and  equipment,  nationals 
of  the  Peoples  Republic  of  China  were 
brought  to  that  facility,  remained  for 
extended  periods  of  time  and  they,  as 
well  as  the  management  of  Chipex. 
exported  technology  in  the  form  of 
technical  data  and  equipment,  without 
licenses  or  other  authorization. 

The  Yuens  representations  that  they 
terminated  their  relationship  with  Hua 
Ko  by  resignation  (November  21, 1981) 
and  that  they  were  not  knowing  parties 
to  any  exports  of  commodities  or 
technical  data  to  the  Peoples  Republic  of 


China,  even  if  true,  which  I  do  not 
accept,  do  not  relieve  them  of  the 
responsibility  that  they  must  bear  for 
the  total  diversions  which  occurred 
here.  As  legitimate  businessmen  in  Hong 
Kong,  they  were  licensed  to  receive 
commodities  and  related  training  which 
included  licensable  technical  data.  By 
not  disclosing  their  association  with 
Hua  Yuan  and  it's  ownership  they 
became  part  of  a  web  of  deception 
which  allowed  ineligible  individuals  and 
companies  to  function  under  their  aegis. 
All  the  acts  involved  were  knowingly 
done.  If  the  realization  of  the  total 
possible  consequences  was  not  in  their 
minds,  that  is  no  excuse,  for  by  assisting 
in  establishing  the  Hua  Ko  enterprises  in 
Hong  Kong  and  San  Jose,  California, 
they  helped  set  up  the  mechanisms  for 
diversion.  That  they,  or  either  of  them, 
did  not  perform  each  and  every  act  up  to 
the  diversion  does  not  alleviate  personal 
responsibility.  The  pattern  of  conduct 
throughout  the  entire  period  was 
consistent  with  an  extension  of  the  Hua 
Ko/Tele-Art  ventures.  Having  set  it  in 
motion,  they,  along  with  the  other 
actors,  are  responsible  for  the  initial  and 
subsequent  actions  taken  in  furtherance 
of  the  scheme  which  they  had  not 
repudiated  or  even  disclosed  to  the 
responsible  licensing  authorities.  As  I 
have  previously  observed,  conspiracy  is 
inherently  secretive  by  nature,  and  is 
often  proved  only  by  circumstantial 
evidence.  "Inferential  proof  may  be 
controlling  where  the  offense  charged  is 
so  inherently  secretive  in  nature  as  to 
permit  the  marshalling  of  only 
circumstantial  evidence."  United  States 
v.  Pelfrey.  822  F.2d  628.  632  (6th  Cir. 
1987).  As  another  Circuit  Court  has 
stated: 

For  it  is  most  often  true,  especially  in  broad 
schemes  calling  of  the  aid  of  many  persons, 
that  after  discovery  of  enough  to  show  clearly 
the  essence  of  the  scheme  and  the  identity  of 
a  number  participating,  the  identity  and  the 
fact  of  participation  of  others  remain 
undiscovered  and  undiscoverable.  Secrecy 
and  concealment  are  essential  features  of 
successful  conspiracy.  The  more  completely 
they  are  achieved,  the  more  successful  the 
crime.  Hence,  the  law  rightly  gives  room  for 
allowing  the  conviction  of  those  discovered 
upon  showing  sufficiently  the  essential 
nature  of  the  plan  and  their  connections  with 
it.  without  requiring  evidence  of  knowledge 
of  all  its  details  or  of  the  participation  of 
others. 

United  States  v.  Donsky.  825  F.2d  748. 
753  (3d  Cir.  1987).  citing  Blumenthol  v. 
United  States,  332  U.S.  539,  556-7  (1947). 
It  is  also  well-settled  that  each 
conspirator  does  not  have  to  know  all  of 
the  details  of  the  conspiracy  or 
participate  in  every  phase  of  the 


scheme.  See,  e.g..  United  Slates  v. 
Carter.  760  F.2d  1568  (11th  Cir.  1985). 

Transactions  involving  arrangements 
to  assist  foreign  enterprises,  activities/ 
or  employees  assist  in  the  acquisition  ur 
use  of  technology  and  more  precisely 
the  transfer  and  export  technical  data  in 
the  course  of  such  transactions 
constitutes  communication  made  in  the 
course  of  a  conspiracy.  United  States  v. 
Elder  Industries.  Inc.  579  F.2d  516  (9th 
Cir.  1978). 

The  assertions  of  inadequacy  relating 
to  technical  data  violations  are 
deficient.  The  commodities  involved  to 
which  the  technical  data  relates,  were 
controlled.  Training  nationals  from  the 
Peoples  Republic  of  China  in  the  myriad 
details  and  operations  of  such 
equipment  without  full  disclosure  and 
licenses  clearly  constituted  violations.  It 
is  concluded  from  the  facts  and 
inferences  that  technical  data  requiring 
licenses  was  conveyed  to  PRC  nationals 
in  the  employ  of  Chipex;  that  the 
activity  at  Hua  Kuo/Chipex  was  aimed 
at  gathering  such  data  for  export  to  the 
parent  affiliates  in  Hong  Kong  and  the 
Peoples  Republic  of  China:  that  all  of  the 
Respondents  cooperated  in  exporting 
such  data  and  that  during  and  at  the  end 
of  the  Chipex  operation  the  data  and 
commodities  was  exported  to  ineligible 
recipients  in  Hong  Kong  and  Peoples 
Republic  of  China  without  benefit  of 
export  license. 

Counsel  for  Respondents  argues  that 
the  evidence  does  not  establish  knowing 
and  intentional  acts  which  constitute  the 
violations  charged.  The  thrust  of  their 
contentions  appears  to  impose  some 
requirement  for  a  "mens  rea"  type  state 
of  mind.  That  is  not  the  standard  that  is 
to  be  applied  here.  The  "knowing  or 
should  have  known"  language  in  the 
Regulations  relates  to  knowledge  of  the 
facts,  not  of  the  law.  The  type  of 
verbiage  used  here  is  construed  in  the 
same  manner  as  in  United  States  \: 
International  Minerals  and  Chemical 
Corp.  402  U.S.  588  (1971)  and  United 
States  V.  Jonas  Bros  of  Seattle  Inc.  368  F. 
Supp.  783  (D.  Alaska  1974)  where  it  was 
reiterated  that  an  "ignorance  of  the  law 
is  no  excuse."  Each  and  every  one  of 
these  Respondents  should  have  known 
of  the  requirements  of  this  regulated 
activity  in  which  they  were  engaged. 

The  argument  that  others  may  have 
been  equally  responsible,  who  also  had 
an  obligation  to  disclose  and  who 
perhaps  had  a  better  understanding  of 
the  technical  requirements,  is  no 
defense.  All  of  the  parties  involved  in 
export  transactions  are  responsible  for 
compliance  with  the  law.  The  distributor 
and  other  representatives  who.  it  is  now 
suggested,  were  derelect.  have  not  had 
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the  opportunity  to  explain  their  actions. 
Whether  the  Agency  has  initiated  a 
proceeding  against  these  others,  or  even 
found  a  basis  to  do  so,  is  not  before  me 
for  consideration.  It  is  obvious  that  the 
American  manufoctarer  did  "blow  the 
whistle"  on  what  appeered  to  be  an 
unauthorized  export,  that  there  was  no 
prompt  follow-up  is  most  unfortunate, 
but  that  is  not  an  excuse  or  justification. 
As  mentioned  above,  the  actions  and 
representations  of  the  various 
Respondents  were  fraught  with 
deception.  That  others,  whom  they 
would  now  accuse,  did  not  recognize 
falsity,  is  more  than  a  distinct 
possibility. 

While  much  is  made  by  Agency 
Counsel  of  the  sponsorship  by  Tele-Art 
Inc.,  of  NY.  of  the  visit  by  three 
engineers  who  wait  directly  to  the 
Chipex,  CaUfomia  facility  and  did  not 
visit  the  New  York  office  of  the  sponsor, 
I  conclude  that  the  emphasis  is,  at  least, 
exaggerated.  There  were  a  number  of 
other  visits  by  PRC  nationals  to  the 
Chipex  facility  with  extended  stays.  The 
conclusion  whidi  I  draw  is  that  national 
security  in  this  open  society  just  wasn't 
very  well  preserved  here.  The 
inadequacies  appear  to  exist  from  the 
embassy  level.,  where  the  visas  were 
issued,  to  the  individual  firms  in  the 
United  States  where  they  apparently 
had  access  to  highly  technical 
proprietary  machinery,  products  and 
information.  Their  alleged  successful 
efforts  to  borrow  and  copy  proprietary 
systems  certainly  did  not  endear  them  to 
those  high-tech  vendors.  However,  what 
was  done  at  the  San  Jose  facility  of  Hua 
Ko/Chipex  was  rather  open  and  known 
to  United  States  authorities.  The  actions 
constituted  the  "great  Chinese  digital 
watch  movement  caper"  which  didn't 
even  rate  as  a  sting  operation. 

Conclusion 

Based  upon  the  foregoing  findings,  I 
conclude  that  with  respect  to  Hua  Ko 
Electronic  Co..  Ltd  and  Chipex,  Inc.: 

Between  August  9, 1980  and  July  1, 
1982,  with  respect  to  Hua  Ko.  and 
between  August  25, 1981  and  July  1, 1982 
with  respect  to  Chipex  Inc.,  in 
connection  with  each  of  the 
commodities  listed  as  items  No.  1 
through  No.  9  on  schedule  I,  Hua  Ko 
caused,  aided  and  abetted  the  export 
and  Chipex,  for  its  part,  exported  U.S.- 
origin  technical  data  relating  to  the 
production,  manufacture  and 
construction  of  complementary  metal- 
oxide-semiconductor  (C-MOS) 
integrated  circuit  (IC)  devices  from  the 
United  States  to  the  People's  Republic  of 
China  (PRC).  knowing  that  the  validated 
export  licenses  required  by  5§  372.1(b). 
379.2  and  379.5  of  the  Regulations  had 


not  been  obtained.  In  so  doing,  Hua  Ko 
violated  §S  387.2  and  307.4  and  Chipex 
violated  §§  387.4  and  387.6  of  the 
Regulations. 

Hua  Ko  set  up  an  IC  "foundry"  facility 
in  the  U.S..  initially  named  Hua  Ko 
Electronic  Co.,  Ltd..  U.S.  Division,  and  in 
August  1981  incorporated  it  as  Chipex. 
Inc.  [Chipex].  Chipex  was  established  as 
a  subsidiary  of  Hua  Ko  to  provide  PRC 
engineers  and  technicians  "bands  on" 
experience  with,  and  access  to  technical 
data  concerning,  high  technology 
equipment  within  the  United  States.  The 
release  of  such  technical  data  to  foreign 
nationals  in  the  United  States 
constituted  an  export  under  §  379.1  of 
the  Regulations  and  required  a  validated 
export  license  for  export  to  the  PRC 
under  §9  379.2  and  379.5  of  the 
Regulations. 

Between  January  1961  and  July  1982, 
with  respect  to  Huo  Ko.  and  from 
August  1981  to  July  1982,  with  respect  to 
Chipex,  in  connection  with  each  of  the 
commodities  listed  as  it«ns  No.  1 
through  No.  9  on  schedule  I,  Hua  Ko  and 
Chipex  caused,  aided,  and  abetted  the 
placement  within  Chipex  of  five 
engineers,  four  technicians,  and  one 
administrator,  all  from  the  PRC  for 
training  in  C-MOS  IC  methodology  and 
acquiring  photomasks  and  related  C- 
MOS  IC  devices,  without  obtaining  the 
validated  export  license  required  by 
S  S  379.2  and  379.5  of  the  Regulations.  In 
80  doing.  Hua  Ko  violated  S  387.2  and 
Chipex  violated  §  387.6  of  the 
Regulations. 

Between  August  1980  and  December 
1981.  with  respect  to  Hua  Ko.  and 
between  October  1981  and  December 
1981  with  respect  to  Chipex.  in 
connection  with  each  of  the  transactions 
listed  as  items  No.  10  through  No.  13  on 
schedule  I.  Hua  Ko  and  Chipex 
misrepresented  and  concealed  from  U.S. 
government  agencies  the  fact  that  PRC 
personnel  under  the  sponsorship  of  Hua 
Ko  would  have  access  through  the 
Chipex  facility  to  the  U.S.-origin 
commodities  and  technical  data 
described  in  the  attached  schedule.  In  so 
doing,  Hua  Ko  and  Chipex  each  violated 
§  387.5  of  the  Regulations.  Between 
January  1982  and  March  1982,  in 
connection  with  each  of  the  transactions 
listed  as  items  No.  6  and  No.  &.on 
schedule  I,  Hua  Ko  caused,  aided  and 
abetted  to  Hong  Kong  a  photomask  set 
and  approximately  seventy  five  U.S.- 
origin  four-inch  silicon  wafers 
containing  C-MOS  IC  devices,  know^ing 
that  the  validated  export  license 
required  by  i  372.1(b)  of  the  Regulations 
had  not  been  obtaineii.  In  May  1982,  in 
connection  with  the  transaction  listed  as 
item  No.  9  on  the  schedule  I,  Hua  Ko  and 


Chipex  caused,  aided,  abetted  and 
attempted  to  export  to  Hong  Kong  an 
additional  seventy  five  such  silicon 
wafers,  knowing  that  the  validated 
export  license  required  by  §  372.1(b)  of 
the  Regulations  had  not  been  obtained. 
In  so  doing,  Hua  Ko  violated  §§  387.2 
and  387.4  of  the  Regulations  and  Chipex 
violated  §  387.4  and  387.6  of  the 
Regulations. 

2.  With  respect  to  Yu  Chueng  Lee, 
Ying  Min  Li,  Yi  Chung  Nung,  and  Ji  Wai 
Sun: 

On  or  about  November  1. 1979  and 
continuing  through  July  1, 1982,  in 
connection  with  each  of  the 
commodities  listed  as  items  No.  1 
through  No.  9  on  schedule  I, 
Respondents  Yo  Chung  Lee  (Lee),  Ying 
Min  Li  (Li),  Yi  Chung  Nung  (Nung)  and  Ji 
Wai  Sun  (Sun)  conspired  and  acted  m 
concert  with  Elmer  Yuen,  a  director  of 
both  Hua  Ko  Electronic  Co.  and  Tele- 
Art,  Ltd.,  and  others  to  export,  and  did 
in  fact  export,  U.S.-origin  technical  data 
relating  to  the  production,  manufacture 
and  construction  of  complementary 
metal-oxide-semiconductor  (C-MOS) 
integrated  circuit  (IC)  devices  from  the 
United  States  to  the  People's  Republic  of 
China  (PRC).  knowing  that  the  validated 
export  licenses  required  by  §§  372.1(b). 
3792  and  379.5  of  the  Regulations  had 
not  been  obtained.  In  so  doing. 
Respondents  violated  §§  387.3.  387.4  and 
387.6  of  the  Regulations. 

To  implement  the  conspiracy  and  to 
facilitate  the  unlawful  export  of  not  only 
technical  data  relating  to  C-MOS  IC 
devices  but  also  the  actual  devices 
themselves.  Respondents  Elmer  Yuen 
and  others  formed  the  Hong  Kong-based 
company.  Hua  Ko,  on  August  27. 1980, 
as  a  joint  venture  between  Tele-Art, 
Ltd..  a  Hong  Kong  manufacturer  of 
electronic  watches,  and  Hua  Yuan,  Ltd., 
a  Hong  Kong-based  import/ export 
company  controlled  and  fmanced  by  the 
PRC.  Pursuing  the  conspiracy's  purpose 
to  obtain  U.S.-origin  conunodities  and 
technical  data  relating  to  the  production, 
manufacture  and  construction  of  C- 
MOS  ICs.  Respondents  acted  with 
others  to  set  up  an  IC  "foundry"  facility 
in  the  U.S..  initially  named  Hua  Ko 
Electnmic  Co..  Ltd..  U.S.  Division,  and  in 
August  1983  incorporated  as  Chipex,  Inc. 
(Chipex). 

Chipex  was  established  as  a 
subsidiary  of  Hua  Ko  to  provide  PRC 
er^gineers  and  technicians  "hands  on" 
expet-ience  with,  and  access  to  technical 
data  concerning,  high  technology 
equipment  within  the  United  States.  The 
release  of  such  technical  data  to  foreign 
nationals  in  the  United  States 
constituted  an  export  under  \  379.1  of 
the  Regulations  and  required  a  validated 
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export  license  for  export  to  the  PRC 
under  H  379.2  and  379.5  of  the 
Regulations. 

In  furtherance  of  their  conspiracy, 
between  January  1981  and  July  1982,  in 
connection  with  each  of  the 
commodities  Hsted  as  items  No.  1 
through  No.  9  on  schedule  I, 
Respondents  Elmer  Yuen  and  others 
placed  within  Chipex  five  engineers, 
four  technicians,  and  one  administrator, 
all  from  the  PRC.  for  training  in  C-MOS 
IC  methodology  and  acquiring 
photomasks  and  related  C-MOS  IC 
devices,  without  obtaining  the  validated 
export  license  required  by  §  §  379.2  and 
379.5  of  the  Regulations. 

Between  August  1980  and  December 

1981,  in  connection  with  each  of  the 
transactions  listed  as  items  No.  10 
through  No.  13  on  schedule  I, 
Respondents  individually  and 
collectively  misrepresented  and 
concealed  from  U.S.  government 
agencies  the  fact  that  PRC  personnel 
under  the  sponsorship  of  Hua  Ko  would 
have  access,  through  the  Chipex  facility 
to  the  U.S.-origin  commodities  and 
technical  data  described  in  the  attached 
schedule.  In  so  doing.  Respondents 
violated  §  387.5  of  the  Regulations. 

Between  January  1982  and  March 

1982,  in  connection  with  each  of  the 
transactions  listed  as  items  No.  6  and 
No.  8  on  schedule  I.  Respondents 
exported  to  Hong  Kong  a  photomask  set 
and  approximately  seventy  five  U.S.- 
origin  four-inch  silicon  wafers 
containing  C-MOS  IC  devices,  knowing 
that  the  validated  export  license 
required  by  S  372.1(b)  of  the  Regulations 
had  not  been  obtained.  In  May  1982.  in 
connection  with  the  transaction  listed  as 
item  No.  9  on  schedule  I,  Respondents 
attempted  to  export  to  Hong  Kong  an 
additional  seventy  five  such  silicon 
wafers,  knowing  that  validated  exported 
license  required  by  S  372.1(b)  of  the 
Regulations  had  not  been  obtained.  In  so 
doing.  Respondents  violated  §  §  387.3, 
387.4  and  387.6  of  the  Regulations. 

3.  With  respect  to  Robert  Bu  Yuen  and 
Elmer  Yuen: 

From  on  or  about  November  1, 1979 
and  continuing  through  November  2, 
1981.  in  connection  with  each  of  the 
commodities  listed  as  items  No.  1 
through  No.  5  on  schedule  I. 
Respondents  conspired  and  acted  in 
concert  with  each  other,  as  directors  of 
both  Chipex,  Inc.  and  Tele-Art,  Ltd.,  and 
others  to  export,  and  did  in  fact  export. 
U.S.-origin  technical  data  relating  to  the 
production,  manufacture  and 
construction  of  complementary 
metaloxide-semiconductor  (C-MOS) 
integrated  circuit  (IC)  devices  from  the 
United  States  to  the  People's  Republic  of 
China  (PRC),  knowing  that  the  validated 


export  licenses  required  by  §5  372.1(b), 
379.2  and  379.5  of  the  Regulations  had 
not  been  obtained.  In  so  doing,  Yuen 
violated  §§  387.3,  387.4  and  387.6  of  the 
Regulations. 

To  implement  the  conspiracy  and  to 
facilitate  the  unlawful  export  of,  not 
only  technical  data  relating  to  C-MOS 
IC  devices,  but  also  the  actual  devices 
themselves.  Respondents  and  others 
formed  the  Hong  Kong-based  company, 
Hua  Ko  Electronic  Company,  Ltd.,  (Hua 
Ko),  on  August  27, 1980,  as  a  joint 
venture  between  Tele-Art.  Ltd.,  a  Hong- 
Kong  manufacturer  of  electronic 
watches,  and  Hua  Yuan.  Ltd.,  a  Hong 
Kong-based  import/export  company 
controlled  and  financed  by  the  PRC. 
Pursuing  the  conspiracy's  purpose  to 
obtain  U.S.-origin  commodities  and 
technical  data  relating  to  the  production, 
manufacture  and  construction  of  C- 
MOS  ICs,  Respondents  acted  with 
others  to  set  up  an  IC  "foundry"  facility 
in  the  U.S.,  initially  named  Hua  Ko 
Electronic  Co.,  Ltd.,  U.S.  Division,  and  in 
August  1983  incorporated  as  Chipex.  Inc. 
(Chipex). 

Chipex  was  established  as  a 
subsidiary  of  Hua  Ko  to  provide  PRC 
engineers  and  technicians  "hands  on" 
experience  with,  and  access  to  technical 
data  concerning,  high  technology 
equipment  within  the  United  States.  The 
release  of  such  technical  data  to  foreign 
nationals  in  the  United  States 
constitutes  an  export  under  §  379.1  of 
the  Regulations  and  requires  a  validated 
export  license  for  export  to  the  PRC 
under  S  S  379.2  and  379.5  of  the 
Regulations. 

In  furtherance  of  their  conspiracy, 
between  January  1981  and  November 
1981,  in  connection  with  each  of  the 
commodities  listed  as  items  No.  1 
through  No.  5  on  schedule  I. 
Respondents  and  others  placed  within 
Chipex  five  engineers  and  one 
administrator,  all  from  the  PRC.  for 
training  in  C-MOS  IC  devices,  without 
obtaining  the  validated  export  license 
required  by  5  5  379.2  and  379.5  of  the 
Regulations. 

Between  August  1980  and  November 
1981,  in  connection  with  each  of  the 
transactions  listed  as  items  No.  6 
through  No.  8  on  schedule  I, 
Respondents  misrepresented  and 
concealed  from  U.S.  government 
agencies  the  fact  that  PRC  personnel 
under  the  sponsorship  of  Hua  Ko  would 
have  access  through  the  Chipex  facility 
to  the  U.S.-origin  commodities  and 
technical  data  described  in  schedule  1. 
In  so  doing.  Respondents  violated 
§  387.5  of  the  Regulations. 


Comment 

The  defective  manner  of  pleading  and 
proof  fails  to  state  the  essential  facts 
and  the  applicable  Regulations  with 
respect  to  each  of  the  many  separate 
violations  charged.  Agency  Counsel, 
who  is  also  the  scrivener  of  the 
Regulations,  which  he  does  not  follow, 
tends  to  accumulate  large  collections  of 
documents  which  succeed  only  in 
making  for  a  "garbage  can"  record. 
Despite  repeated  admonitions,  he  and 
the  scriveners  of  the  charging  letters 
refuse  to  set  forth  each  violation  in  a 
separate,  clear  and  concise  fashion  with 
citations  to  the  applicable  regulatory 
provision.  Because  of  the  failure  to 
arrange  the  charging  document,  the 
effort  at  proof  takes  on  a  scattershot 
appearance  which  makes  it  impossible 
to  arrange  findings  to  each,  as  asserted, 
violation  as  is  appropriate.* 

The  facts  presented  also  appear  to 
indicate  that  Chipex,  Inc.,  of  California, 
terminated  operation  in  August  1982. 
The  sanctions  appear  to  amount  to  little 
more  than  kicking  a  dead  horse.  This 
entire  proceeding  is  an  exercise  in 
overkill.  No  reason  has  been  shown  why 
the  initial  negotiated  compromise  with 
Chipex  was  not  in  the  proper  ball  park. 
The  unexplained  massive  increase  in 
sanctions  simply  is  not  warranted.'  It 
fortifies  my  impression  that  the  Agency 
continues  to  withhold  the  required 
statement  of  penalties  at  the  outset 
(including  in  pre-charging  letters)  so  that 
it  can  chasten  those  who  have  the 
temerity  to  exercise  their  statutory  right 
to  an  independent  adjudication. 

Any  issue  not  specifically  addressed 
has  been  resolved  contrary  to  the 
interest  of  Respondents. 

Order 

I.  For  a  period  of  10  years  from  the 
date  of  the  final  Agency  action. 
Respondents: 

Chipex,  Inc.,  2144  Bering  Drive.  San  Jose,  CA 

94131 
Hua  Ko  Electronic.  Co,  Ltd.,  9  Dai  Shun 

Street.  Tai  Po  Industrial  Estate,  N.T.,  Hong 

Kong 
Yu  Chueng  Lee,  c/o  Hua  Ko  Electronic  Co.. 

Ltd.,  9  Dai  Shun  Street.  Tai  Po  Industrial 

Estate.  N.T.,  Hong  Kong 
Ying  Min  Li,  c/o  Hua  Ko  Electronic  Co..  Ltd.. 

9  Dai  Shun  Street,  Tai  Po  Industrial  Estate, 

N.T.,  Hong  Kong 


*  From  and  after  |uly  1. 1988  charging  letter* 
which  do  iu>t  set  forth  each  alleged  violation  and 
the  applicable  individual  section  of  the  Regulations 
or  law  will  be  subject  to  dismissal. 

'  In  rendering  this  decision  and  disposition.  I 
have  not  altered  my  judgment  respecting 
limitations,  notice  of  penalties,  speciulty  of 
allegations,  etc.  The  Agency  policy  is  entitled  to 
some  deference. 
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Yi  Chung  Nung.  c/o  Hua  Ko  Electronic  Co., 
Ltd.,  9  Dai  Shun  Street.  Tai  Po  Industrial 
Estate,  N.)..  Hong  Kong 

|i  Wai  Sun,  a/k/a  Ji  Wei  Sun.  c/o  Hua  Ko 
Electronic  Co..  Ltd.,  9  Dai  Shun  Street.  Tai 
Po  Industrial  Estate.  N.T.,  Hong  Kong 

Elmer  Yuen,  c/o  Tele-Art.  Ltd..  with  locations 
at  both  Central  Industrial  Building.  6th 
Floor.  Block  B,  57-61  Ta  Chen  Ping  Street, 
Kwai  Chung,  N.T.,  Hong  Kong 

Robert  Yuen,  c/o  Tele-Art.  Ltd..  with 
locations  at  both  Central  Industrial 
Building.  6th  Floor.  Block  B.  57-61  Ta  Chen 
Ping  Street.  Kwai  Chung.  N.T..  Hong  Kong 

and  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

II.  Commencing  five  years  from  the 
date  that  this  Order  becomes  effective, 
the  denial  of  export  privileges  set  forth 
above  shall  be  suspended,  in 
accordance  with  §  388.16  of  the 
Regulations,  for  the  remainder  of  the 
ten-year  period  set  forth  in  Paragraph  I 
above,  and  shall  be  terminated  at  the 
end  of  such  ten-year  period,  provided 
that  the  individual  Respondent  has 
committed  no  further  violations  of  the 
Act,  the  Regulations,  or  the  final  Order 
entered  in  this  proceeding.  During  the 
five-year  suspension  period. 
Respondents  may  participate  in 
transactions  involving  the  export  of 
U.S.-origin  commodities  or  technical 
data  from  the  United  States  or  abroad  in 
accordance  with  the  requirements  of  the 
Act  and  the  Regulations.  The  provisions 
of  Paragraphs  III  to  VI  of  this  Order 
shall  also  be  suspended  during  the  five- 
year  suspension  period  set  forth  above. 

III.  Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  abroad,  shall  include,  but  not 
be  limited  to.  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  reexport 
authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to.  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using. 
or  disposing  of.  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 


(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  matters  which  are  subject  to 
the  Act  and  the  Regulations. 

IV.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  service. 

V.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent(s)  appears  or  participates, 
in  any  marmer  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent(s]  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

VI.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  Respondent  or  any 
related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly: 

(a)  Apply  for,  obtain,  transfer,  or  use 
any  license,  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by.  to.  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(b)  Order,  buy.  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VII.  This  Order  as  affirmed  or 
modified  shall  become  effective  upon 
entry  of  the  Secretary's  final  action  in 
this  proceeding  pursuant  to  the  Act  (50 
U.S.C.  App.  2412(c)(1)). 


Date:  June  30. 1988. 
Hugh ).  Dolan, 
Administrative  Law  fudge. 

Appendix  Schedule  I 

Additional  Findings 

1.  On  August  15, 1979,  a  major  United 
States  manufacturing  company 
(hereinafter  the  American  supplier), 
entered  into  a  distribution  agreement 
with  Tritek  International  Company, 
headed  by  Albert  Chiang,  president.  The 
Distribution  Agreement,  among  other 
things,  refers  to  Tele-Art,  Ltd.  (Tele-Art) 
as  a  customer. 

2.  On  July  5, 1980.  Elmer  Yuen  signed 
and  placed  purchase  orders  on  behalf  of 
Tele- Art  with  the  American  supplier  for 
four  Model  4000A  Wafer  Process 
systems,  six  Model  3001P-4  wafer 
aligners,  and  two  challenger  Model 
200MC-A  ion  implanters. 

3.  On  August  27. 1980.  Tele-Art  and 
Hua  Yuan,  Ltd.,  a  Hong  Kong-based 
import/export  company  controlled  and 
financed  by  the  People's  Republic  of 
China  (PRC).  formed  Hua  Ko  as  a  joint 
venture. 

4.  On  August  31. 1980,  Elmer  Yuen 
signed  a  statement  by  Ultimate 
Consignee  and  Purchaser.  Form  DIB- 
629P.  which  was  included  with  the 
American  supplier's  October  12. 1980 
application  for  an  individual  vahdated 
hcense  (A519519)  to  export  the 
equipment  Tele-Art  had  purchased  to 
Hong  Kong.  The  license  application  also 
included  three  Hong  Kong  Government 
import  license  applications  for  this 
equipment  which  Yi  Chung  Nung  (Nung) 
had  signed  for  Tele  Art  on  September 
30, 1980.  The  validated  export  license 
was  issued  in  November  1980. 

5.  On  October  14, 1980,  Nung  signed, 
on  Hua  Ko's  behalf,  a  certification 
stating  that  Peter  Stauffer  "is  employed 
by  our  company  to  help  process  the 
design  of  Integrated  Circuits  productions 
and  equipments  testing,"  and  confirming 
that  the  "technological  knowledge  (sic) 
Mr.  Stauffer  applies  shall  not  be 
transmitted  to  Mainland  China  (The 
People's  Republic  of  China)." 

6.  On  October  15. 1980.  Tritek's  Mr. 
Chiang  sent  a  status  report  to  the 
American  suppUer.  stating  that  Tele-Art 
had  leased  a  processing  facility  in  San 
Jose  to  do  process  training,  asking  that 
company  to  ship  one  aligner  and  two 
track  systems  to  the  San  Jose  facility  in 
December  1980.  and  noting  that  the 
"potential  problem  of  Tele-Art  order  is 
export  license." 

7.  By  telex,  dated  November  3. 1980. 
Chiang  notified  Elmer  Yuen  and  Nung 
that  the  aligner  and  wafer  track 
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equipment  was  scheduled  for  shipment 
in  the  week  of  December  15-19, 198a 

a  On  December  4. 1980.  Tritek's 
Chiang  confirmed  by  telex.  Nung's 
agreement  to  accept  shipment  of  one 
half  of  Tele-Art's  order  in  December 
1960,  and  specified  the  number  and 
amounts  of  letters  of  credit  required  for 
payment.  On  December  12. 1980,  Chiang 
sent  a  telex  to  Nung,  again  asking  that 
the  letters  of  credit  be  opened,  inquiring 
whether  Nung  had  yet  received  an 
invitation  "thru  Teleart  for  training  our 
engineers,"  and  asking  when  Mr.  Y.C. 
Lee  will  arrive  in  the  U.S.A.  The 
following  day,  Chiang  sent  Nung  a  telex 
saying  that  the  Hua  Ko  letter  of  credit 
was  acceptable,  asking  that  two  letters 
of  credit  be  opened,  one  for  the 
equipment  to  be  delivered  to  Hua  Ko's 
San  lose  facility  and  the  other  for  the 
equipment  to  be  shipped  to  Tele-Art  in 
Hong  Kong. 

9.  By  cable  dated  December  17, 198a 
the  American  Embassy  in  Beijing 
advised  the  United  States  Department  of 
State  (State  Department)  that  three  PRC 
nationals,  identified  as  Ji  Wai  Sun,  Yu 
Shan  Liu,  and  Jing  Qing  Zhu,  had 
applied  for  business  visas.  The  cable 
stated:  Applicants  plan  to  leave  Beijing 
for  New  York  on  January  10. 1981,  to 
make  a  technical  inspection  and  have 
trade  negotiations  at  the  invitation  of 
Elmer  Yuen,  Director,  Tele-Art  Watch 
Co.,  Ltd.,  No.  32,  West  44th  St.,  3-D,  New 
York,  NY  10018  Tel:  (212)  354-2133-4,  for 
a  stay  of  six  months. 

10.  Tele-Art's  Elmer  Yuen 
acknowledged  that  in  December  1980,  he 
had  arranged  for  Tele-Art's  United 
States  distributor  to  act  as  the  sponsor 
in  the  United  States  in  connection  with 
visa  applications  for  technicians  from 
the  People's  Republic  of  China,  in  order 
to  facihtate  their  dispatch  to  the  United 
States.  These  three  PRC  nationals 
arrived  in  San  Francisco  and  went 
directly  to  Hua  Ko's  San  Jose  facility. 

11.  On  January  9, 1981,  Hua  Ko  sent  a 
letter  to  "Immigration  Officer, 
Immigration  Department,  USA" 
requesting  business  visas  for  Rve 
engineers  from  Hong  Kong  to  Hua  Ko's 
branch  plant  in  San  Jose  to  train 
personnel  in  machinery  operation  and 
maintenance,  and  attend  compulsory 
training  courses  offered  by  its  machine 
suppliers,  and  stating  that  "|a]ll  of  them 
are  Hong  Kong  legal  resident,  [sic],  they 
have  siloed  contract  with  us  for  at  least 
2  years." 

12.  At  about  the  same  time.  Nung 
confirmed  Hua  Ko's  purchase  order  for 
one  Nanoline  IILA  Critical  Dimension 
Computer  Line  Width  Measurement 
System,  for  delivery  initially  to  Hua  Ko's 
San  Jose  facility  and  to  be  exported  to 


Hong  Kong  approximately  six  months 
later. 

13.  On  January  21. 1981.  Nung  advised 
Peter  Stauffer  that  "(fjive  persons,  two 
from  Hong  Kong  and  three  from  Beijing 
will  arrive  California  on  28th  Jan.  81. 
Later  I  will  inform  you  exact  time  the 
particulars  of  their  arrivals.  Please  hire 
a  house  in  advance  and  help  solve  their 
future  messing  (i.e.,  meals]  and 
transportation  problems,  etc." 

14.  On  January  27, 1981.  two  and  one- 
half  months  after  the  Agency  had 
approved  the  license  application  to 
export  to  Tele-Art,  the  American 
supplier  received  Chiang's  memorandum 
advising:  that  Hua  Ko  was  the  new 
ultimate  consignee  for  the  equipment 
originally  ordered  by  Tele-Art:  that 
because  of  the  high  possibility  that  some 
of  the  equipment,  particularly  the  ion 
implanter,  may  be  transshipped  from 
Hong  Kong  to  China,  the  American 
suppher  should  make  a  report  to  the 
Department  of  Commerce,  that  Hua  Ko 
would  be  sending  some  engineers 
directly  from  China  to  the  Hua  Ko 
facility  in  San  Jose,  for  training  at 
Kasper/Eaton  on  the  aligner,  wafer 
track  and  ion  implanter,  and  stating  that 
"Elmer  Yuen,  Nung  and  their  engineers 
have  made  several  visits  to  Kasper/ 
Eason."  Six  wafer  track  systems  and 
three  aligners  were  shipped  to  Hua  Ko's 
San  Jose  facility  on  February  7, 1981. 

15.  On  February  10, 1981,  Hua  Ko  sent 
a  letter  to  the  American  Consulate  in 
Hong  Kong  requesting  training  visas  to 
the  United  States  for  four  engineers, 
Messrs.  Won  Sing  Siu,  Pui  Wa  Lee,  Sze 
Hub  Li,  and  Lui  Shing  Chiu. 

18.  By  letter  dated  March  2, 1981,  Hua 
Ko's  Nung  told  the  American  supplier 
that  all  of  the  equipment  ordered 
previously  by  Tele-Art  is  half  owned  by 
Hua  Ko,  that  Hua  Ko  intends  to  produce 
integrated  circuits  and  to  supply  those 
complementary  metal-oxide- 
semiconductor  (C-MOS)  chips  only  for 
the  domestic  market  in  Hong  Kong,  and 
that  the  Hua  Ko  board  of  directors  then 
consisted  of  Robert  Yuen,  Elmer  Yuen, 
Li  and  Nung. 

17.  On  March  14, 1981,  two  articles 
appeared  in  the  Business  Standard,  a 
Hong  Kong  newspaper.  In  one  article, 
Robert  Yuen  identified  as  a  "director  of 
the  joint  venture"  formed  by  Hua  Yuan 
and  Tele-Art,  is  reported  saying  the 
previous  day  that  China  stands  to  gain 
considerable  expertise  in  microcircuit 
technology,  that  three  technicians  from 
Beijing,  together  with  three  Hong  Kong- 
based  experts  had  already  been  sent  to 
the  United  States  for  training,  and  that 
Tele-Art  has  already  started 
manufacturing  electronic  watches  in 
Guan^hou  (Canton)  under  an  earlier 
agreement  with  Hua  Yuen.  The  other 


article  refers  to  the  joint  venture 
between  Hua  Yuan  and  Tele-Art, 
commenting  that  this  is  the  first  time 
that  China  has  invested  in  local  light 
industry.  The  article  continues: 

The  project  dates  back  to  1979  when 
Tele-Art  was  granted  a  site  at  Taipo 
Industrial  Estate  to  produce  integrated 
electronic  microcircuits  on  silicon  wafer 
chips  using  the  "Complementary  metal 
oxide  silicon  "process. 

But  Tele-Art  later  changed  its  mind 
and  invited  Hua  Yuan  to  form  a  joint 
venture  last  August. 

The  faint  venture,  Hua  Ko  Electronic, 
has  an  initial  capital  of  $60  million  and 
equity  is  split  equally  between  Hua 
Yuan  and  Tele-Art. 

The  factory  will  be  in  production  by 
November  and  can  produce  one  million 
circuit  components  a  month  in  full 
production  capacity,  a  Hua  Ko  executive 
said. 

These  press  reports  are  consistent 
with  and  confirm  the  relationship  and 
progress  of  the  ventures  and 
implantation. 

18.  The  American  supplier  thereafter, 
on  March  20, 1981,  applied  for  two 
validated  licenses  (A545746.  concerning 
Tele-Art/Hua  Ko  purchase  order 
KSPH003  for  photomask  aligners,  and 
A545747,  concerning  Tele-Art/Hua  Ko 
purchase  order  KSPHOOl  for  ion 
implanters)  to  export  this  equipment  to 
Hua  Ko's  Hong  Kong  facility. 

19.  In  early  April  1981,  the  Department 
returned  both  applications  to  Kasper 
Eaton  without  action,  requesting  specific 
additional  information.  On  July  10, 1981, 
the  American  supplier  submitted  revised 
applications,  both  of  which  the 
Department  rejected  on  October  29, 
1981,  for  national  security  reasons, 
stating  that  "(tjhe  risk  *  *  *  of  illegal 
diversion  of  your  order  to  unauthorized 
destinations  is  considered  strong." 

20.  By  letter  dated  March  30, 1981, 
Hua  Ko's  Nung  provided  the  American 
supplier  with  the  following  requested 
assurances,  concerning  Tele-Art/Hua 
Ko's  purchase  orders  KSPHOOl  (ion 
implanters)  and  KSPH003  (mask 
aligners): 

(1)  We  certify  that  no  technology, 
direct  product  of  subject  technology,  or 
equipment  purchased  under  our  above- 
referenced  orders  will  be  transferred  to 
any  foreign  nationals  (i.e.  The  People's 
Republic  of  China)  without  prior 
authorization  from  the  U.S.  Department 
of  Commerce; 

(2)  We  further  agree  to  abide  by  all 
U.S.  Export  Regulations  governing  U.S. 
Export  Commodity  Code  1355A  which 
applies  to  the  equipment  purchased 
under  the  above-referenced  orders: 
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(3)  We  understand  and  agree  that 
training  and/or  observation  of  subject 
equipment's  use  by  foreign  nationals 
from  Country  Croups  P,  Q,  W.  Y,  and  Z, 
as  defined  by  U.S.  Export  Regulations,  is 
strictly  prohibited  without  prior 
authorization  by  the  U.S.  Department  of 
Commerce. 

21.  On  May  4. 1981,  Hua  Ko 
consultants  Peter  Stauffer  and  Henry 
Lee.  listing  Hua  Ko's  San  Jose  address, 
applied  for  an  individual  validated 
license  (A555458)  to  export  "technical 
information  on  semiconductor 
equipment"  to  Hua  Ko.  On  or  about  June 
6. 1981.  OEE  returned  the  license 
application  without  action,  requesting 
specific  additional  information.  There  is 
no  record  of  any  subsequent  submission 
by  or  on  behalf  of  Hua  Ko  for  the  export 
of  the  technical  data  in  question. 

22.  By  cable  dated  May  9, 1981,  the 
American  Embassy  in  Beijing  advised 
the  State  Department  that  three 
additional  PRC  nationals,  identified  as 
Xian  Zhou  Liu,  Cuo  Zhong  Xiao  and 
Hua  Sheng  You,  had  applied  for 
business  visas,  representing  to  the 
Embassy  that  they  were  going  to  the 
United  States  at  the  invitation  of  Tele- 
Art  Watch  Co.,  Ltd..  in  New  York  for  a 
stay  of  three  months. 

23.  On  June  12, 1981,  Nung,  Lee  and 
other  Hua  Ko  employees  met  to  discuss 
the  prospective  product  lines  and  plant 
layout  for  the  first  floor  of  Hua  Ko's  Tai 
Po  facility  in  Hong  Kong.  The  minutes  of 
that  meeting  reflect  that  Lee  was  to  start 
approaching  mask  design  sources  in  the 
United  States  as  soon  as  possible  and 
that  Lee  would  make  a  trip  to 
Changzhow.  China  on  June  13, 1981,  in 
order  to  obtain  the  C-MOS  mask  design 
on  five-function  watch  chip  so  that  he 
can  bring  it  back  to  the  United  States. 

24.  On  July  5, 1981,  Lee,  Sun,  S.C.  Liu 
and  Walter  Chiu  met  to  discuss  Hua 
Ko's  U.S.A.  Division.  The  minutes  of 
that  meeting  show  that  Lee  was  to  be  in 
overall  charge  of  the  San  Jose  facility, 
while  Liu  was  to  handle  internal 
management  and  Sun  was  in  charge  of 
technical  works. 

25.  On  August  28, 1981,  Hua  Ko's 
U.S.A.  Division  was  incorporated  as 
Chipex,  Inc.  The  organization  minutes  of 
the  Chipex  Board  of  Directors  show  that 
Nung  and  Lee  were  appointed 
respectively  as  President  and  Vice 
President/Secretary  and  that  Li,  Elmer 
Yuen  and  Robert  Yuen  were  elected  to 
serve  as  directors  of  Chipex  along  with 
Nung. 

26.  On  October  17, 1981,  Chipex 
entered  into  a  contract  with  the  China 
National  Light  Industrial  Products 
Import  and  Export  Corporation.  Peking 
Branch,  to  supply  100,000  integrated 
circuits  for  electronic  watches. 


27.  By  letters  dated  November  2, 1981. 
Elmer  Yuen  and  Robert  Yuen  tendered 
their  resignations  as  directors  of  Hua 
Ko. 

28.  By  cable  dated  December  14, 1981, 
the  American  Embassy  in  Beijing 
requested  business  visas  for  four  PRC 
nationals  from  the  Xian  Yen  He  Radio 
Factory,  identified  as  Shu  Zhang  Xue, 
Xiu  Zhen  Zhang,  Zhi  Lan  Li  and  Nanyu 
Lu,  to  go  to  San  Jose  at  Chipex's 
invitation  for  a  visit  of  six  months 
beginning  December  26, 1981.  The  China 
Great  Wall  Industry  Corporation  had 
earlier  sent  a  telex  to  Sun's  attention 
asking  that  he  meet  the  four  persons 
arriving  from  the  PRC. 

29.  On  December  16, 1981.  Hua  Ko's 
Nung  sent  a  letter  to  the  American 
supplier,  referencing  its  export  license 
applications  A54746  (concerning  Tele- 
Art/Hua  Ko  purchase  order  KSPH003 
for  photomask  aligners)  and  A545747 
(concerning  Tele-Art/Hua  Ko  purchase 
KSPHOOl  for  ion  implanters)  and 
repeating  nearly  verbatim  the  same 
assurances  given  to  Kasper/Eaton  on 
March  30, 1981. 

30.  By  telex  dated  February  8, 1982, 
Nung  authorized  Chipex  to  begin 
production  of  integrated  circuits  for 
California  Devices  Inc.  (CDI).  Nung's 
telex  originated,  not  from  Hua  Ko  in 
Hong  Kong,  but  rather  from  the 
Qianmen  Semiconductor  Device  Factory 
(QSDFB)  in  Beijing. 

31.  By  letter  of  May  14, 1982.  Chipex 
provided  the  Agency  investigator  with  a 
listing  of  the  Hua  Ko  employees  sent  to 
Chipex  and  the  training  they  received  on 
the  same  equipment  specified. 

32.  On  July  1. 1982.  the  Special  Agent 
from  the  Office  of  Export  Enforcement 
accompanied  special  agents  from  the 
United  States  Customs  Service  and  the 
Federal  Bureau  of  Investigations  during 
a  search  of  the  Chipex  premises. 

33.  On  July  5. 1982,  the  PRC  personnel 
employed  by  Chipex  flew  from  San 
Francisco  International  Airport  enroute 
to  Shanghai,  PRC,  via  Hong  Kong. 
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[Docket  Nos.  8101-01,  8101-02] 

Actions  Affecting  Export  Privileges; 
Ivor  Edwards,  Individually  and  d/b/a 
Datagon,  GMBH 

Summary 

In  the  matter  of:  Ivor  Edwards,  individually 
and  doing  business  as  Datagon  GMBH. 
Respondent:  Docket  No.  8101-01,  Docket  No. 
8101-02. 

Pursuant  to  the  June  29, 1988  Default 
Decision  and  Order  of  the 
Administrative  Law  Judge,  which 


Default  Decision  and  Order  is  attached 
hereto  and  affirmed  by  me,  Ivor 
Edwards,  individually  and  doing 
business  as  Datagon  GmbH,  with  an 
address  at  33  Stucton  Road.  Newport 
Givent.  Wales,  United  Kingdom,  is 
denied  for  a  period  of  twenty  (20)  years 
from  the  date  hereof  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part,  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Regulations  (15  CFR  Parts  368- 
369). 

Order 

On  June  29, 1988,  the  Administrative 
Law  Judge  entered  his  recommended 
Default  Decision  and  Order  in  the 
above-referenced  matter.  That  Default 
Decision  and  Order,  a  copy  of  which  is 
attached  hereto  and  made  a  part  hereof, 
has  been  referred  to  me  for  final  action. 
Having  examined  the  record,  and  based 
on  the  facts  of  this  case.  I  affirm  the 
Decision  and  Order  of  the 
Administrative  Law  Judge. 

This  constitutes  final  agency  action  in  this 
matter. 

Date:  July  28.  1988. 
Paul  Freedenlierg. 

Under  Secretary  for  the  Bureau  of  Export 
Administration. 

Appearance  for  Respondent:  Ivor 
Edwards.  33  Stucton  Road,  Newport 
Givent,  Wales,  United  Kingdom. 

Appearance  for  Agency:  Daniel  C. 
Hurley.  Jr..  Attorney-Advisor.  Office  of 
Deputy  Chief  Counsel  for  Export 
Administration,  U.S.  Department  of 
Commerce,  Room  H-3329, 14th  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 

Default  Decision  and  Order 

Preliminary  Statement 

On  September  21, 1987,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Agency), 
issued  a  charging  letter  to  Ivor  Edwards, 
individually  and  doing  business  as 
Datagon  GmbH  (Respondent).  This 
letter  was  issued  under  the  authority  of 
the  Export  Administration  Act  (50  U.S.C. 
App.  2412(c)(1)  ("the  Act")  and  Part  388 
of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  Parts  368-399  (1977))  ("the 
Regulations").  Respondent  was  charged 
with  violating  the  Act  and  the 
Regulations  by  aiding  and  abetting  the 
reexport  of  U.S.-origin  computer 
technology  from  the  Federal  Republic  of 
Germany  (FRG)  through  the  United 
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Kingdom  to  Bulgaria,  without  the 
required  authorization  from  the  Office  of 
Export  Licensing.  Further.  Respondent  is 
charged  with  dealing  with  a  denied 
party  in  the  course  of  these  transactions, 
and  not  disclosing  material  information 
to  the  Office  of  Export  Licensing,  acts 
violating  $§  387.2  and  387.12  of  the 
Regulations. 

The  record  reflects  that  the  chargmg 
letter  was  served  upon  Respondent  on 
September  29, 1967.  No  answer  from 
Respondent  was  received.  Thereafter, 
on  January  IS,  1988  an  Order  to  Show 
Cause  why  a  Default  Order  should  not 
be  entered  was  issued,  to  which  no 
response  has  been  made. 

By  memorandum  dated  January  22, 
1988,  the  Agency  opposed  going  forward 
with  a  default  proceeding,  stating  that  it 
was  not  satisfied  that  proper  service  on 
Respondent  had  been  completed.  In  a 
submission  dated  April  29, 1988,  Agency 
Counsel  stated  assurances  afHrming  that 
the  requirements  of  S  388.4  of  the 
Regulations,  governing  service  of  a 
charging  letter  on  a  nonresident,  had 
been  met. 

Because  no  answer  has  been  filed,  an 
Order,  dated  May  16, 1988,  ruled 
Respondent  in  default  and  directed  the 
Agency  to  file  its  evidentiary  submission 
by  June  15, 1988.  Agency  Counsel  has 
moved  that  a  Default  Order  be  entered 
in  these  proceedings  pursuant  to  §  388.8 
of  the  Regulations. 

Section  388.8  of  the  Regulations 
provides: 

Default  (a)  Geoenl 

If  a  timely  answer  is  not  filed,  the 
department  shall  file  with  the  Administrative 
Law  Judge  a  proposed  Order  together  with 
the  supporting  evidence  for  the  allegations  in 
the  charging  letter.  The  Admimstrative  Law 
Judge  may  require  further  submissions  and 
shall  issue  any  Order  he  deems  justified  by 
the  evidence  of  record,  any  Order  so  issued 
shall  have  the  same  force  and  effect  as  an 
Order  issued  following  the  disposition  of 
contested  charges. 

Agency  counsel  also  submitted 
documentary  evidence  to  support  the 
allegations  made  in  the  charging  letter. 
A  copy  of  the  above  mentioned  Motion 
for  Default  Judgment  was  also  sent  to 
the  Respondent  on  June  15, 1988  to 
which  there  has  been  no  response. 

Findings  and  Discussion 

The  evidence  showa  that  these  alleged 
unlawful  exports  and  false  statements 
took  place. 

The  charging  letter  alleged  that  the 
Respondent  violated  the  provisions  of 
§§  387.2  and  387.12  of  the  Regulations. 
Specifically.  Agency  submits  that, 
between  approximately  August  29, 1982 
and  mid-October  1982,  the  Respondent 
aided  and  abetted  the  reexport  of  a  U.S.- 


ori^  Digital  Equipment  Corporation 
(DEC)  VAX  11/780  computer  system 
from  the  Federal  Republic  of  Germany 
(FRG)  through  the  United  Kingdom  to 
Bulgaria,  without  the  required 
authorization  from  the  Office  of  Export 
Licensing,  by  assisting  in  the  shipment 
of  the  computer  system  from  the  FRG  to 
the  United  Kingdom,  by  installing  that 
computer  system  in  Bulgaria  and  by 
training  Bulgarian  technicians  and 
engineers  in  the  use  of  the  system.  In 
doing  so,  the  Respondent  violated 
§  387.2  of  the  Regulations. 

In  connection  with  this  shipment,  in 
particular  the  training  and  installation 
described  above.  Respondent  also 
engaged  in  export  or  reexport 
transactions  involving  U.S.-origin  goods 
with  Bryan  V.  WUUamson  (also  know  as 
Byron  Williams)  who  was,  at  the  time  of 
these  activities,  denied  all  U.S.-export 
privileges. '  Edwards  dealt  with 
Williamson,  a  denied  party,  in  U.S.- 
origin  goods,  without  prior  disclosiu«  of 
the  facts  to  and  specilRc  authorization 
from  the  Offlce  of  Export  Licensing.  In 
doing  so,  the  Respondent  violated 
§  387.12  of  the  Regulations. 

The  Agency  presented  documentary 
evidence  showing  that  Edwards,  on 
behalf  of  Datagon,  placed  an  order  with 
Computer  Maintenance  of  Minneapolis, 
Inc.  for  a  VAX  11/780  computer  system. 
The  evidence  further  demonstrated  that, 
in  connection  with  an  application  for  a 
validated  license  to  export  the  VAX  11/ 
780  computer  to  Datagon  in  the  FRG, 
Datagon  indicated,  in  a  Statement  of 
Ultimate  Consignee  and  Purchaser 
submitted  with  the  license  application, 
that  the  computer  would  most  likely  be 
used  in  the  ¥KG.  This  was  done  even 
though.  Respondent,  and  others  he  was 
dealing  with,  knew  at  the  time  of 
application  that  the  computer  was 
intended  to  be  reexported  from  the  FRG. 

The  Agency  additionally  submitted 
evidence  showing  that  for  reasons  of 
national  security,  the  Office  of  Export 
Licensing  would  not  have  approved  any 
request  for  authorization  to  reexport  the 
VAX  11/780  computer  to  Bulgaria.  The 
evidence  detailed  Edwards'  activities 
from  the  time  the  VAX  11/780  computer 
arrived  in  Cologne,  FRG,  to  the  time  the 
computer  was  installed  in  Sofia, 
Bulgaria. 

This  proceeding  derives  from  an 
earlier  administrative  proceeding 
involving  Bryan  Williamson, 


'  Williamson  i«  still  denied  all  U.S.  export 
privileges.  Pursuant  to  the  Order  of  then-Assistant 
Secretary  for  Trtde  Administration  Paul 
Freedenberg.  dated  June  IB.  1986  (51  FR  22324.  June 
19. 1986).  Williamson  was  denied  all  U.S.  export 
privileges  for  a  period  of  20  years  beginning  |une  16. 
1986.  See  In  the  Matter  of  By  ran  V.  Williamton.  et 
al..  Docket  Nos.  1617-01  and  1618-01. 


individually  and  doing  business  as 
Datalec  Ltd.  In  the  earlier  proceeding, 
Edwards  was  found  to  be  a  related 
party.  In  this  proceedings.  Edwards  is 
named  as  a  Respondent  with  respect  to 
certain  activities  he  engaged  in  which 
are  alleged  to  be  in  violation  of  the 
Regulations. 

After  Williamson  and  Datalec  were 
placed  on  the  denial  Hst,  Williamson 
began  looking  for  a  way  by  which  he 
could  continue  to  acquire  U.S.-origin 
goods.  Williamson  decided  to  order 
U.S.-origin  computers  from  Computer 
Maintenance  of  Minneapolis,  Inc. 
Shortly  after  the  VAX  computer  arrived 
in  the  FRG,  it  was  shipped  to 
Williamson's  facility  in  the  United 
Kingdom  for  assembly  and  testing. 
While  at  Datalec  the  computer  was  also 
used  for  training  the  Bulgarian 
technicians  and  engineers  who  would 
eventually  use  and  maintain  it  following 
installation  in  Bulgaria. 

The  evidence  shows  that  throughout 
this  period  there  was  a  continual  flow  of 
communications  between  Williamson 
and  Datagon's  printnpals,  including 
Edwards,  through  meetings,  telexes  and 
letters.  A  former  Datagon  employee 
testified  in  a  sworn  statement  made  to 
FRG  authorities  that  Edwards  went  to 
England  to  assemble  and  test  a  U.S.- 
origin  computer  that  Williamson 
obtained  from  Datagon.  The  employee 
also  testiHed  that  Bulgarians  were 
present  when  the  computer  was  tested 
in  England  and  that  the  computer  was 
subsequently  delivered  to  Bulgaria. 
Another  former  Datagon  employee  made 
a  sworn  statement  to  FRG  authorities  in 
which  he  remembered  receiving  a 
telephone  call  made  jointly  by 
Williamson  and  Respondent  asking  that 
he  to  come  to  Datalec's  facility  in 
England  in  order  to  help  resolve  a 
problem  they  were  having  with  the  VAX 
11/780  computer.  Finally,  a  Dun  & 
Bradstreet  report  concerning  Datagon 
shows  that  Wilhamson  and  Respondent 
were  both  shareholders  in  Datagon.  This 
report  corroborates  the  statement  that 
Williamson  was  a  "partner"  in  Datagon. 

The  evidence  clearly  establishes  that 
Edwards  engaged  in  transactions 
involving  U.S.-origin  goods  with  Datalec. 
while  both  Williamson  and  Datalec 
were  denied  all  U.S.  export  privileges,  in 
violation  of  S  387.12  of  the  Regulations. 

The  evidence  provides  a  "paper  trail" 
from  the  time  Edwards  placed  an  order 
for  the  VAX  11/780  computer  with 
Computer  Maintenance  of  Minneapolis 
through  Edwards'  installation  of  this 
particular  computer  in  Bulgaria, 
establishing  Edwards'  assistance  at 
various  points  along  the  way.  In 
addition  to  his  involvement  in  the 
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ordering  and  licensing  of  the  VAX 
computer.  Respondent  Edwards 
participated  in  the  shipment  as  well  by 
inspecting  the  VAX  11/760  computer 
upon  arrival  from  the  U.S.  at  the 
Cologne.  FRG  airport,  just  before  it  was 
forwarded  to  Datalec  The  VAX  11/780 
computer  was  never  authorized  for 
reexport  from  the  FRG.  Computer 
Maintenance  of  Minneapolis  obtained  a 
validated  license,  A637343,  authorizing 
the  export  of  this  computer  to  Datagon 
for  distribution  or  resale  in  West 
Germany  only.  The  computer  was 
controlled  for  reasons  of  national 
security  under  the  Commodity  Control 
List  number  1565A.  The  Office  of  Export 
Licensing  determined  that,  for  reasons 
of  national  security,  the  VAX  11/780 
computer  would  not  be  authorized  for 
reexport  to  Bulgaria. 

Conclusion 

The  exhibits  and  explanation  by 
Agency  Counsel  support  the  charges 
made  by  the  Agency  in  the  September 
21. 1987  charging  letter.  The  pattern  of 
conduct  demonstrated  by  the  violations 
show  a  deliberate  and  willful  intent  to 
violate  United  States  export  laws  and 
regulations.  The  goods  unlawfully 
exported  to  Bulgaria  by  the  Respondent 
were  controlled  for  national  security 
purposes.  I  find  that  an  Order  denying 
export  privileges  for  twenty  years  from 
the  date  that  a  final  order  is  entered  in 
this  proceeding  is  warranted  and  is 
reasonably  necessary  to  protect  the 
public  interest,  and  to  achieve  effective 
enforcement  of  the  Export 
Administration  Act  and  the  Regulations. 

Order 

\.  For  a  period  of  twenty  years  from 
the  date  of  the  final  Agency  action. 
Respondent  Ivor  Edwards,  individually 
and  doing  business  as  Datagon  GmbH, 
Stucton  Road,  Newport  Givent  Wales, 
United  Kingdom,  and  all  successors, 
assignees,  officers,  partners, 
representatives,  agents,  and  employees 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Regulations. 

II.  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
applicatiaa: 

(ii)  In  preparing  or  filing  any  export 
license  application  or  reexport 
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authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to.  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding. 
transfMKting.  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  matters  which  are  subject  to 
the  Act  and  the  Regulations. 

IIL  After  notice  and  opportimity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  flrm.  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

IV.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent(s)  appears  or  participates, 
in  any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent(s)'s  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  Hmited  to.  distribution 
licenses,  are  hereby  revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  Respondent  or  any 
related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly: 

(a]  Apply  for.  obtain,  fransfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  fransshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
bfc  exported  by,  to.  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 


(b)  Order,  buy.  receive,  use.  sell, 
deliver,  store,  dispose  of,  forward. 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VI.  This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  fmal  action  in  this 
proceeding  pursuant  to  the  Act  (SO 
U.S.C.  App.  2412(cKl)). 
Hugh }.  Dolan, 
Administrative  Law  Judge. 

Date:  June  29. 1988. 
|FR  Doc.  88-17544  Filed  8-3-88:  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

[Docket  Na  7113-02] 

Actions  Affecting  Export  Privileges; 
Gilles  Gouzene 

Summary 

Pursuant  to  the  June  30. 1988  Decision 
and  Order  of  the  Administrative  Law 
Judge,  which  Decision  and  Order  is 
attached  hereto  and  affirmed  by  me. 
Gilles  Gouzene.  with  an  address  at  60 
bis  Rue  Victor  Hug.  94700.  Maison- 
Alfort.  France,  is  denied  for  a  period  of 
ten  (10)  years  from  the  date  hereof  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  fransaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations  (15  CFR  Parts 
368-369). 

Commencing  five  (5)  years  from  the 
date  that  this  Order  becomes  effective, 
the  denial  of  export  privileges  set  forth 
above  shall  be  suspended,  in 
accordance  with  §  388.16  of  the 
Regulations,  for  the  remainder  of  the 
ten-year  period  set  forth  above,  and 
shall  be  terminated  at  the  end  of  such 
ten-year  period,  provided  that  the 
Respondent  has  committed  no  further 
violations  of  the  Act  the  Regulations,  or 
this  Order. 

Order 

On  June  30. 1988,  the  Administrative 
Law  Judge  (ALJ)  entered  his 
recommended  Decision  and  Order -in  the 
above-referenced  matter.  That  Decision 
and  Order,  a  copy  of  which  is  attached 
hereto  and  made  a  part  thereof,  has 
been  referred  to  me  for  final  action.  The 
basis  of  the  ALJ's  recommended 
Decision  and  Order  was  an  agreement 
of  the  parties  concerning  not  only  the 
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period  of  denial,  but  certain  language  to 
be  contained  in  the  final  Order.  The  ALJ 
omitted  portions  of  agreed  upon 
language,  to  which  action  the  parties 
ahve  taken  exception.  Having  examined 
the  record,  and  based  on  the  facts  of  this 
case,  I  affirm  the  Decision  and  Order  of 
the  Administrative  Law  Judge,  with  the 
following  modifications  in  accordance 
with  the  agreement  of  the  parties 
(modifications  are  underlined}: 

(1)  Page  4.  paragraph  III.  part  (i) 
should  read,  "as  a  party  or  as  a 
representative  of  a  party  to  a  validated 
export  license  application  to  the 
Department." 

(2)  Part  (ii)  should  read,  "in  preparing 
or  filing  with  the  Department  any  export 
license  application  or  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  *  *  *" 

(3)  Part  (iii)  should  read,  "in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license  or 
other  export  control  document;  *  *  *" 

(4)  Page  5.  the  second  sentence  should 
read.  "Such  denial  of  export  privileges 
shall  extend  only  to  those  commodities 
and  technical  data  which  are  subject  to 
the  Act  and  the  Regulations." 

(5)  Page  5.  paragraph  IV,  the  last 
phrase  should  read,  "or  other  connection 
in  the  conduct  of  export  trade  or  related 
services  (hereafter  'related person')." 

This  constitutes  final  agency  action  in 
this  matter. 

Date:  July  30. 1988. 
Paul  Freedenberg, 

Under  Secretary  for  the  Bureau  of  Export 
Administration. 

Decision  and  Order 

Decision 

In  the  matter  of:  Gilles  Gouzene. 
Respondent,  Docket  No.  7113-02. 

Appearance  for  Respondent  Stanley  N. 
Lupkin.  Esq.,  Litman,  Asche.  Lupkin  & 
Gioiella,  45  Broadway  Atrium,  New  York, 
New  York  10006. 

Appearance  for  Agency:  Thomas  C. 
Barbour.  Esq.,  Altomey-Advisor.  Office  of  the 
Deputy  Chief  Counsel  for  Export 
Administration,  U.S.  Department  of 
Commerce,  Room  H-3329. 14th  &  Constitution 
Ave.,  NW.,  Washington,  DC  20230. 

This  proceeding  against  Respondent 
Gilles  Gouzene  began  with  the  issuance 
April  10, 1987  of  a  charging  letter  by  the 
Office  of  Export  Enforcement,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce.'  This  letter  was  issued 


'  when  the  Office  of  Export  Enforcemfnl  issued 
the  charging  letter  April  10. 1987.  the  office  was  part 
of  an  urbanization  within  the  U.S.  Department  of 
Commerce,  tilled  the  "Inlematronal  Trade 
Administration."  As  of  October  1. 1987.  however,  it 
became  part  of  an  organization  within  the 
Department  not  tilled  the  "Bureau  of  Export 
Administration" 


under  the  authority  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
App.  2401-2420).  as  reauthorized  and 
amended  by  the  Export  Administration 
Amendments  Act  of  1985,  Pub.  L  99-64, 
99  Stat.  120  (July  12, 1985}  (the  "Act"}, 
and  under  the  authority  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  368-399  (1988)) 
(the  "Regidations").  The  letter  charged 
that  Respondent,  from  above  November 
29. 1983  to  about  February  23. 1984,  had 
violated  §  387.3  and  387.4  of  the 
Regulations.  The  alleged  violations 
were:  conspiring  with  Pierre  Gouzene, 
and  others,  to  export  U.S. -origin  goods 
from  the  United  States  without  the 
required  validated  export  license;  and 
attempting  to  export  a  drafting  table 
from  the  United  States  to  France  without 
the  validated  export  license  that 
Respondent  knew  or  had  reason  to 
know  was  required  by  §  372.1  of  the 
Regulations. 

To  settle  this  matter.  Respondent  and 
the  Agency,  under  §  388.17  of  the 
Regulations,  have  entered  into  a  consent 
agreement  that  imposes  upon 
Respondent  a  denial  of  U.S.  export 
privileges  for  ten  years,  the  last  five 
years  of  which  will  be  suspended.  The 
undersigned  approves  the  terms  of  the 
consent  agreement.  Therefore,  pursuant 
to  the  authority  delegated  to  me  by  Part 
388  of  the  Regulations,  It  Is  Ordered 
That: 

Order 

I.  For  a  period  of  ten  years  from  the 
dale  of  the  final  Agency  action,  as 
modified  by  the  suspension  set  forth  in 
Paragraph  II  below.  Respondent 

Gilles  Gouzene, 
.    60  bis  Rue  Victor  Hugo. 
94700,  Maison-Alfort,  France 

and  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

II.  Commencing  five  years  from  the 
date  that  this  Order  becomes  effective, 
the  denial  of  export  privileges  set  forth 
above  shall  be  suspended,  m 
accordance  with  §  388.16  of  the 
Regulations,  for  the  remainder  of  the 
ten-year  period  set  forth  in  Paragraph  I 
above,  and  shall  be  terminated  at  the 
end  of  such  ten-year  period,  provided 
that  Respondent  has  committed  no 
further  violations  of  the  Act,  the 
Regulations,  or  the  final  Order  entered 
in  this  proceeding.  During  the  five-year 


suspension  period.  Respondent  may 
participate  in  transactions  involving  the 
export  of  U.S.-origin  commodities  or 
technical  data  from  the  United  States  or 
abroad  in  accordance  with  the 
requirements  of  the  Act  and  the 
Regulations.  The  provisions  of 
Paragraphs  III  to  VI  of  this  Order  shall 
also  be  suspended  diuing  the  five-year 
suspension  period  set  forth  above. 

III.  Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  abroad,  shall  include,  but  not 
be  limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  reexport 
authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of.  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  matters  which  are  subject  to 
the  Act  and  the  Regulations. 

IV.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

V.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to.  distribution  licenses, 
are  hereby  revoked. 

VI.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
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indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  Respondent  or  any 
related  person,  or  whereby  Respondent 
or  any  related  person  may  obtain  any 
benefit  therefrom  or  have  any  interest  or 
participation  therein,  directly  or 
indirectly: 

(a)  Apply  for.  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by.  to.  or  for  Respondent  or 
any  related  person  denied  export 
privileges,  or 

(b)  Order,  buy.  receive,  use.  sell, 
deliver,  store,  dispose  of,  forward, 
transport  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VII.  This  Order  as  affirmed  or 
modified  shall  become  effective  upon 
entry  of  the  Secretary's  final  action  in 
this  proceeding  pursuant  to  the  Act  (50 
U.S.C.  App.  2412(c)(1)). 

Date:  June  30. 1988. 
Thomas  W.  Hoya, 

Administrative  Law  fudge. 

[FR  Doc.  88-17600  Filed  8-»-88:  8:45  am) 

BILUNQ  CODE  3S10-OT-M 


[Docket  No.  7113-03] 

Actions  Affecting  Export  Privileges; 
Pierre  Gotizene 

Summary 

Pursuant  to  the  June  30, 1988  Decision 
and  Order  of  the  Administrative  Law 
Judge,  which  Decision  and  Order  is 
attached  hereto  and  affirmed  by  me, 
Pierre  Gouzene.  with  an  address  at  4 
Rue  des  Parclairs.  94000,  LePerreux, 
France,  is  denied  for  a  period  of  ten  (10) 
years  from  the  date  hereof  all  privileges 
of  participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part,  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Regulations  (15  CFR  Parts  368- 
369). 

Commencing  five  (5)  years  from  the 
date  that  this  Order  becomes  effective, 
the  denial  of  export  privileges  set  forth 
above  shall  be  suspended,  in 
accordance  with  S  388.16  of  the 
Regulations,  for  the  remainder  of  the 
ten-year  period  set  forth  above,  and 
shall  be  terminated  at  the  end  of  such 
ten-year  period,  provided  that  the 


Respondent  has  committed  no  further 
violations  of  the  Act,  the  Regulations,  or 
this  Order. 

Order 

On  June  30, 1988,  the  Administrative 
Law  Judge  (ALJ)  entered  his 
recommended  Decision  and  Order  in  the 
above-referenced  matter.  That  Decision 
and  Order,  a  copy  of  which  is  attached 
hereto  and  made  a  part  thereof,  has 
been  referred  to  me  for  final  action.  The 
basis  of  the  ALJ's  recommended 
Decision  and  Order  was  an  agreement 
of  the  parties  concerning  not  only  the 
period  of  denial,  but  certain  language  to 
be  contained  in  the  final  Order.  The  ALJ 
omitted  portions  of  agreed  upon 
language,  to  which  action  the  parties 
have  taken  exception.  Having  examined 
the  record,  and  based  on  the  facts  of  this 
case,  I  affirm  the  Decision  and  Order  of 
the  Administrative  Law  Judge,  with  the 
following  modifications  in  accordance 
with  the  agreement  of  the  parties 
(modifications  are  underlined): 

(1)  Page  4.  paragraph  III,  peu-t  (i) 
should  read,  "as  a  party  or  as  a 
representative  of  a  party  to  a  validated 
export  license  application  to  the 
Department." 

(2)  Part  (ii)  should  read,  "in  preparing 
or  filing  with  the  Department  any  export 
license  apphcation  or  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  *  *  *" 

(3)  Part  (iii)  should  read,  "in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license  or 
other  export  control  document:  *  *  *" 

(4)  Page  5,  the  second  sentence  should 
read.  "Such  denial  of  export  privileges 
shall  extend  on/y  to  those  commodities 
and  technical  data  which  are  subject  to 
the  Act  and  the  Regulations." 

(5)  Page  5,  paragraph  IV,  the  last 
phrase  should  read,  "or  other  coimection 
in  the  conduct  of  export  trade  or  related 
services  [hereafter  'related person')." 

This  constitutes  final  agency  action  in 
this  matter. 

Date:  July  3a  1988. 
Paul  Fteedenbetg, 

Under  Secretary  for  the  Bureau  of  Export 
A  dwinistration. 

Decision  and  Order 

In  the  matter  of:  Pierre  Gouzene, 
Respondent;  Docket  No.  7113-03. 

Appearance  for  Respondent:  Stanley  N. 
Lupkin,  Esq..  Litman,  Asche,  Lupkin  & 
Cioiella.  45  Broadway  Atrium.  New  York, 
New  York  10006. 

Appearance  for  Agency:  Thomas  C. 
Barbour,  Esq.,  Attorney-Advisor.  Office  of  the 
Deputy  Chief  Counsel  for  Export 
Administration,  U.S.  Department  of 
Commerce,  Room  H-3329. 14th  &  Constitution 
Ave.,  NW.,  Washington.  DC  20230. 


Decision 

This  proceeding  against  Respondent 
Pierre  Gouzene  '  began  with  the 
issuance  April  10, 1987  of  a  charging 
letter  by  the  Office  of  Export 
Enforcement,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce.*  This  letter  was  issued 
under  the  authority  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
App.  2401-2420),  as  reauthorized  and 
amended  by  the  Export  Administration 
Amendments  Act  of  1985,  Pub.  L.  99-64. 
99  Stat.  120  (July  12. 1985)  (the  "Act"), 
and  under  the  authority  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  368-399  (1988)) 
(the  "Regulations").  The  letter  charged 
that  Respondent,  from  about  November 
29, 1983  to  about  February  23. 1984.  had 
violated  SS  367.3.  387.4.  and  387.5  of  the 
Regulations.  The  alleged  violations 
were:  conspiring  with  Gilles  Gouzene. 
and  others,  to  export  U.S.-origin  goods 
from  the  United  States  without  the 
required  validated  export  license; 
attempting  to  export  a  drafting  table 
from  the  United  States  to  France  without 
the  validated  export  license  that 
Respondent  Icnew  or  had  reason  to 
know  was  required  by  §  372.1  of  the 
Regulations:  and  making  or  causing  to 
be  made  to  the  U.S.  Department  of 
Commerce  false  and  misleading 
statements  on  an  export  control 
document. 

To  settle  this  matter.  Respondent  and 
the  Agency,  under  §  388.17  of  the 
Regulations,  have  entered  into  a  consent 
agreement  that  imposes  upon 
Respondent  a  denial  of  U.S.  export 
privileges  for  ten  years,  the  last  five 
years  of  which  will  be  suspended.  The 
undersigned  approves  the  terms  of  the 
consent  agreement.  Therefore,  ptu^uant 
to  the  authority  delegated  to  me  by  Part 
388  of  the  Regulations.  //  Is  Ordered 
That: 

Order 

I.  For  a  period  of  ten  years  from  the 
date  of  the  final  Agency  action,  as 


■  Al  the  time  of  the  1983-84  incidents  that  are  the 
subiecl  matter  of  this  proceeding.  Respondent  was 
the  manager  of  a  French  company.  Societe 
D'Exportations  Agricoles.  In  the  time  period 
between  the  occurrence  of  these  incidents  and  the 
execution  of  the  Consent  Agreement  descritied 
below  in  this  Order,  this  company  has  been 
dissolved. 

'  When  the  OfTice  of  Export  Enforcement  issued 
the  charging  letter  on  April  10. 1987.  the  ofTice  was 
part  of  an  organization  within  the  IJ.S.  Department 
of  Commerce,  titled  the  "international  Trade 
Administration."  As  of  October  1. 1987.  however,  it 
became  part  of  an  organization  within  the 
Department  now  titled  the  "Bureau  of  Export 
Administration" 
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modified  by  the  suspension  set  forth  in 
Paragraph  II  below,  Respondent 

Pierre  Gouzene, 
4  Rue  des  Parclairs. 
94000,  LePerreux,  France 

and  ail  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

II.  Commencing  five  years  from  the 
date  that  this  Order  becomes  effective, 
the  denial  of  export  privileges  set  forth 
above  shall  be  suspended,  in 
accordance  with  §  388.16  of  the 
Regulations,  for  the  remainder  of  the 
ten-year  period  set  forth  in  Paragraph  I 
above,  and  shall  be  terminated  at  the 
end  of  such  ten-year  period,  provided 
that  Respondent  has  committed  no 
further  violations  of  the  Act,  the 
Regulations,  or  the  final  Order  entered 
in  this  proceeding.  During  the  five-year 
suspension  period.  Respondent  may 
participate  in  transactions  involving  the 
export  of  U.S.-origin  commodities  or 
technical  data  from  the  United  States  or 
abroad  in  accordance  with  the 
requirements  of  the  Act  and  the 
Regulations.  The  provisions  of 
Paragraphs  III  to  VI  of  this  Order  shall 
also  be  suspended  during  the  five-year 
suspension  period  set  forth  above. 

III.  Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  abroad,  shall  include,  but  not 
be  limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  reexport 
authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to.  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  matters  which  are  subject  to 
the  Act  and  the  Regulations. 

IV.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 


any  person,  firm,  corporation,  or 
business  organization  with  which 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

V.  All  outstanding  individual    ' 
validated  export  licenses  in  which 
Respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

VI.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  Respondent  or  any 
related  person,  or  whereby  Respondent 
or  any  related  person  may  obtain  any 
benefit  therefrom  or  have  any  interest  or 
participation  therein,  directly  or 
indirectly: 

(a)  Apply  for,  obtain,  transfer,  or  use 
any  license,  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  Respondent  or 
any  related  person  denied  export 
privileges,  or 

(b)  Order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VII.  This  Order  as  affirmed  or 
modified  shall  become  effective  upon 
entry  of  the  Secretary's  final  action  in 
this  proceeding  pursuant  to  the  Act  (50 
U.S.C.  App.  2412(c)(1)). 

Date:  June  30. 1988. 
Thomas  W.  Hoya. 

Administrative  Law  Judge. 

[KR  Doc.  88-17601  Filed  8-3-88:  8:45  am) 
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International  Trade  Administration 
[A-588-807] 

initiation  of  Antidumping  Duty 
Investigation;  Industrial  Belts  and 
Components  and  Parts  Thereof. 
Whettier  Cured  or  Uncured,  From 
Japan;  Republication 

Editorial  Note:  FR  Doc.  88-16802  was 
originally  published  at  page  28036  in  the  issue 
of  Tuesday,  fuly  26, 1988.  In  that  publication 
some  paragraphs  were  printed  out  of  order. 
The  corrected  document  is  republished  below 
in  its  entirely. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiatiiig  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  (hereinafter  referred 
to  as  industrial  belts)  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  this  product  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
August  15, 1988.  If  that  determination  is 
affirmative,  we  will  make  a  preliminary 
determination  on  or  before  December  7, 
1988. 

EFFECTIVE  DATE:  July  26,  1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230;  telephone  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  June  30, 1988,  we  received  a 
petition  filed  in  proper  form  by  Gates 
Rubber  Company  on  behalf  of  the 
domestic  industrial  belts  industry.  In 
compliance  with  the  filing  requirements 
of  19  CFR  353.36,  petitioner  alleges  that 
imports  of  industrial  belts  from  Japan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry. 
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If  any  interested  party  as  described 
under  paragraphs  (C),  (D).  (E).  or  [F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  considers  the  prices  it  must 
use  to  meet  the  competition  as  its  best 
evidence  of  Japanese  selling  prices  in 
the  United  States.  United  States  price 
was  based  on  the  distributor's  selling 
prices  to  industrial  consumers. 
Petitioner  deducted,  where  appropriate, 
profit,  movement  charges,  and  import 
duties. 

Petitioner  calculated  foreign  market 
value  by  multiplying  the  published  list 
price  in  the  home  market  by  a  multiplier 
representing  the  distributor  "best  buy" 
discount.  Petitioner  also  adjusted  for 
any  difference  in  credit  terms  between 
the  United  States  and  the  home  market. 
The  resulting  price  in  local  currency  is 
then  divided  by  the  applicable  exchange 
rate  to  obtain  a  price  in  dollars. 

Dased  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioners  allege  dumping  margins 
ranging  from  11.3%  to  176.5%. 

Petitioners  also  allege  that  "critical 
circumstances"  exist,  within  the 
meaning  of  section  733(e)  of  the  Act. 
with  respect  to  imports  of  industrial 
belts  from  Japan. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on 
industrial  belts  from  Japan  and  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  industrial  belts  from  Japan 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  We 
will  also  make  a  determination  as  to 
whether  critical  circumstances  exist 
with  respect  to  the  subject  merchandise. 
If  our  investigation  proceeds  normally. 
we  will  make  our  preliminary 
determination  by  December  7, 1988. 

Scope  of  Investigation 

The  United  States  h.is  developed  a 
system  of  tariff  classification  based  on 


the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal. 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA.  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
nuniber(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit.  Room  B-099.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured.  from  Japan  currently 
provided  for  under  TSUSA  item 
numbers  358.0210,  358.0290,  358.0610, 
358.0690,  358.0«)0,  358.0900.  358.1100, 
358.1400,  358.1600.  657.2520,  773.3510, 
773.3520and  currently  classifiable  under 
HS  item  numbers  5910.00.10,  5910.00.90, 
4010.10.10.  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  fiat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietarj' 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 


will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  15, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  industrial 
belts  from  Japan  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated: 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
July  20, 1988. 
|an  W.  Mares, 

Assistant  Secretary'  for  Import 
Administration. 

jFR  Doc.  8»-16802  Filed  7-25-88:  8:45  am) 
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IA-475-0311 

Final  Results  of  Antiduntping  Duty 
Administrative  Review;  Large  Power 
Transformers  From  Italy 

AQENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  April  21, 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
large  power  transformers  from  Italy.  We 
received  written  comments  from  the 
petitioner  and  two  exporters.  Based  on 
our  analysis  of  the  issues  raised  in  the 
comments,  the  final  results  of  review  are 
changed  from  those  presented  in  the 
preliminary  results  with  respect  to  one 
company. 
EFFECTIVE  DATE:  August  4,  1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Laurie  A.  Lucksinger  or  David  P. 

Mueller,  Office  of  Compliance, 

International  Trade  Administration,  U.S. 

Department  of  Commerce,  Washington, 

DC  20230;  telephone  (202)  377-5255/ 

2923. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  21, 1988,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
13141)  the  preliminary  results  of 
antidumping  duty  administrative  review 
of  the  antidumping  finding  on  large 
power  transformers  from  Italy  (37  FR 


11773.  Jane  14,  Wny  Tlie  Department 
has  now  completed  that  a<hninistrative 
review  in  •ccordance  with  section  751  of 
the  Tariff  Act  of  1930  f^he  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipmoits  of  large  power  transformers 
("tranrfonaecs");  that  w,  all  types  of 
transformers  rated  10.000  kVA  (kilovolt- 
amperes)  or  alxyve.  by  whatever  name 
designated,  used  m  the  generation, 
transmission,  distributioii.  and 
utilization  of  electric  power.  The  term 
"transformen"  tnchides,  but  is  not 
limited  to,  shunt  reactors, 
autotransformers,  rectifier  tran^rmers, 
and  power  rectifier  transformers.  Not 
included  are  combination  rectifier- 
transformer  units,  commonly  known  as 
rectiformers,  if  the  entire  integrated 
assembly  is  imported  in  the  same 
shipment  and  entered  on  the  same  entry 
and  the  assembly  has  been  ordered  and 
invoiced  as  a  unit,  without  a  separate 
price  for  the  transformer  portion  of  the 
assembly.  Transformers  covered  by  this 
finding  are  currently  classifiable  under 
items  682.075&,  6&2J}765,  and  6820)775  of 
the  Tariff  Schedules  of  the  United  States 
Annotated.  These  products  are  currently 
classifiable  under  Harmonized  System 
item  numbers  85O4.22.0a  8504.23.00, 
8504.34.0a  8504.40.00, 8504.50.0a  and 
8505.50.00. 

The  review  covers  three  firms,  Nuova 
Industrie  Elettriche  di  Legnano 
("N.I.EL"),  Ansaldo  Componenti 
('■Ansaldo"),  and  Officine 
Elettromeccaniche  Lombarde  ("O.E.L."), 
and  the  period  )une  1, 1988  through  May 
31. 1987. 

Analysis  of  Comments  Received    . 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  written  ctMnments  from 
Westinghouse  Electric  Corporation 
(petitioner).  O.EJ^  and  Ansaldo. 

Comment  1:  Westinghouse  requests 
that  the  Department  amend  the  notice  of 
final  results  of  review  which  was 
published  December  la  1987  (52  FR 
46806)  to  reflect  the  results  of  this 
review.  Petitioner  bases  its  claim  on  the 
fact  that  the  units  under  consideration  in 
the  June  1988  through  May  1987  review 
(the  current  review)  were  actually  sold 
to  the  U.S.  customer  on  the  same  date  as 
those  units  we  considered  in  the 
previous  review  for  the  period  June  1985 
through  May  1986.  Westinghouse 
interprets  the  antidumping  law  to 
require  the  Department  to  analyze  each 
"sale"  of  merchandise  during  the  period. 
Therefore,  the  separation  of  units  of  one 
sale  into  different  review  periods  is 
contrary  to  the  requirements  of  the 
statute. 


Department's  Position:  We  are  not 
amending  the  final  results  of  review  for 
the  period  June  1, 198S  throu^  May  31. 
1986.  In  this  Itahan  transformer  case,  as 
well  as  in  the  Japanese  and  French 
cases,  we  have  completed  reviews  of 
units  for  which  the  shipment  of  the  unit 
occurred  in  a  review  period  which 
differed  from  the  review  period  of  the 
sals.  This  is  not  unusual,  given  the  long 
period  of  time  which  can  pass  between 
the  date  of  sale  and  shipment  of  these 
technically  complex  units. 

Such  is  the  case  v\nth  this  sale  by 
O.E.L  of  several  units  to  the  United 
States.  The  sale  and  expense 
information  for  the  units  currently  under 
review  was  not  complete  before  our 
earKer  determination.  However,  it  was 
unnecessary  to  delay  the  review  of  the 
first  MS.  units,  for  which  we  had 
information,  until  eill  units  in  the 
contract  had  entered  the  United  States. 
Therefore,  we  maintain  our  position  that 
review  of  the  current  units  is  distinct 
from  the  previous  review  and  we  are  not 
amending  the  eariier  final  results  of 
review. 

Comment  2:  Westinghouse  disagrees 
with  the  Department's  choice  of  home 
market  unit  7559  for  comparison  to  U.S. 
unit  7623.  Unit  7559  has  a  load  tap 
changer  and  unit  7823  is  without  load 
tap  changing  equipment.  As 
Westinghouse  has  long  argued,  the  1968 
Westinghouse  Price  Rules  ("WPR"). 
which  the  Department  uses  in  its 
analysis  of  physical  differences  in  the 
transformer  cases,  do  not  provide 
adequate  information  to  make  an 
appropriate  adjustment  for  this 
difference.  In  addition,  the  HV  and  HV 
BIL  of  the  two  units  are  sufficiently 
different  to  cause  further  inaccuracies  in 
the  theoretical  WPR  calculation. 

Department's  Position:  In  its 
determination  of  the  best  home  market 
unit  to  compare  to  the  U.S.  unit  under 
review  the  Department  considered 
several  technical  characteristics  of  the 
U.S.  unit  and  the  units  shipped  to  home 
market  customers  during  the  period,  as 
well  as  those  which  OJS.L.  and 
Westinghouse  recommended.  Such 
characteristics  include  MVA,  BIL, 
existence  of  load  tap  changing 
equipment,  and  relationship  of  the  size 
between  the  U.S.  unit  and  potential 
home  market  imits.  We  disagree  with 
Westinghouse's  home  market 
recommendation  due  to  the  combination 
of  its  small  size  (it  was  only  half  the 
kVA  size  of  the  U.S.  unit)  and  the  two 
step  difference  in  BIL  In  our  review  we 
determined  that  this  combination  of 
differences  was  more  distortive  than  the 
presence  of  load  tap  changing 
equipment  on  the  home  market  unit  We 
also  maintain  that  the  WPR  adequately 


addresses  the  load  tap  changing 
equipment  difference  for  our 
calculations. 

Coauaeat  3:  Westinghouse  argues  that 
the  Department  should  not  have 
included  a  15%  adder  in  the  theoretical 
WPR  calculations  of  0£X.'8  home 
market  units  7539  and  7559.  O.ELL.  did 
not  indicate  any  special  design 
characteristics  in  its  detailed 
specification  sheets  for  each  unit. 
Westinghouse  also  asserts  that  the 
administrative  record  does  not  provide 
technical  information  to  support 
apphcation  of  the  adjustment  and  all 
parties  have  not  had  an  opportunity  to 
comment  on  the  appropriateness  of  the 
adder,  fai  addition,  the  Department's 
technical  expert  did  not  view  the  actual 
units  for  which  the  15%  adjustment  was 
made. 

Petitioner  also  objects  to  the 
application  of  the  special  design 
adjustment  because  the  units  to  which 
the  Department  added  15%  for  its 
characteristics  are  actually  part  of  a 
series  of  "cookie  cutter"  units  which 
O.E.L  designed  for  a  specific  customer. 
If  the  Department  really  examined  what 
a  "special  design"  by  O.E.L  would 
entail,  the  appropriate  15%  adjustment 
would  be  to  the  theoretical  price  of  the 
U.S.  units. 

Department's  Position:  The 
Department's  technical  expert  uses 
detailed  specification  sheets,  outline 
and  nameplate  drawings,  and  customer 
specifications  in  the  determination  of 
the  theoretical  WPR  price.  Details  in 
these  documents  provide  the 
information  on  which  we  rely  to  make 
calculations.  A  visit  to  a  producer's 
factory  often  provides  additional  facts 
for  the  technical  expert  In  this  review 
the  Department  received  factual 
information  and  visited  O.E.L.'s  factory. 
It  is  on  the  basis  of  all  information  we 
gathered  that  we  determine  that  the  15% 
special  design  adjustment  is 
appropriate. 

It  is  not  practical  for  the  Department 
to  visually  inspect  the  actual  units  under 
consideration  because  they  are  already 
at  the  customer's  site  and  in  operation. 
Many  of  the  units'  special 
characteristics  are  internal  and  not 
visible  once  the  producer  has  shipped 
the  merchandise.  In  lieu  of  (hat,  the 
Department's  technical  expert  examined 
four  units  (with  the  same  specifications) 
which  were  in  various  stages  of 
completion.  Ehiring  that  inspection  we 
determined  that  special  features  such  as 
very  short  and  squat  windings,  a 
massive  yoke,  and  extensive  blocking 
were  a  few  of  the  characteristics  which 
made  the  design  of  these  units  different 
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from  the  assumptions  on  design  in  the 
WPR. 

We  note  that  Westinghouse's 
assertion  that  these  units  are  not 
especially  unique  (since  O.E.L.  produced 
several  units  from  the  same 
specifications)  is  not  relevant  to  the 
determination  whether  the  15% 
adjustment  is  appropriate.  The  15% 
adjustment  is  for  designs  substantially 
different  from  those  contemplated  in  the 
WPR.  However,  we  note  that,  even  for 
O.E.L.,  the  design  of  these  units  differs 
from  the  usual  units  it  manufactures  for 
its  home  market  customers.  The  fact  thaJ 
O.E.L.  produced  more  than  one  unit  from 
the  specifications  does  not  make  the 
design  other  than  special  and,  therefore, 
ineligible  for  the  15%  adjustment. 

We  also  disagree  with 
Westinghouse's  assertion  that  the 
administrative  record  does  not  support 
this  adjustment.  In  its  verification  report 
the  Department  remarked  on  the  special 
features  of  the  visually-inspected  units 
and  the  relationship  between  the 
specifications  of  those  units  with  the 
units  under  consideration.  The  technical 
expert  had  also  placed  his  opinion  of 
these  units  in  the  record. 

Comment  4:  O.E.L.  disagrees  with  the 
Department's  calculation  of  credit 
income  and  expense  for  the  home 
market  units.  O.E.L.  asserts  that,  in  its 
preliminary  analysis,  the  Department 
inappropriately  disregarded  the  time  at 
which  the  units  were  completed,  tested, 
and  ready  for  delivery  to  the  customer 
("ex-works  date").  Instead,  the 
preliminary  figures  are  based  on  the 
date  of  shipment  to  the  customer  which, 
for  one  unit,  was  18  months  after 
notification  that  the  unit  was  ready  for 
delivery. 

O.E.L.  maintains  that  title  had 
transferred  to  the  buyer  at  the  ex-works 
date,  O.E.L.  had  forwarded  the  invoice 
to  the  customer  for  the  remainder  due, 
and  O.E.L.'s  records  reflected  the 
amount  as  a  receivable.  According  to 
Department  and  Court  of  International 
Trade  precedent,  as  well  as  the  Uniform 
Commercial  Code,  the  ex-works  date  is 
the  appropriate  date  from  which  the 
Department  should  calculate  credit 
costs.  Reliance  on  the  date  of  shipment 
does  not  reflect  O.E.L-'s  expense  due  to 
the  customer's  deferral  of  delivery. 
O.E.L.  also  asserts  that  the  verification 
documents  support  the  determination  of 
the  ex-works  date  for  its  units.  O.E.L. 
also  notes  that  the  Department's  original 
credit  calculations  had  some  minor 
clerical  errors. 

Department's  Position:  We  agree  with 
O.E.L  Our  usual  practice  is  to  use  the 
date  of  shipment  as  the  date  from  which 
we  measure  credit  costs  because  this  is 
the  point  at  which  goods  typically 


become  associated  with  a  particular 
sale  and  the  credit  costs  become  directly 
related  to  the  particular  transaction.  In 
this  instance,  the  actual  date  of  delivery 
to  the  customer  was  eighteen  months 
after  the  "ex-works"  date.  As  of  the  "ex- 
works"  date  the  unit  at  issue  was  ready 
for  shipment  and  awaiting  the 
customer's  shipment  instructions,  O.E.L. 
forwarded  the  final  invoice  for  the  unit 
to  the  customer,  the  receivable  was 
recorded  on  O.E.L.'s  books,  and  the 
customer  was  required  to  pay  for 
storage  at  O.E.L.'s  facility.  For  these 
reasons,  we  have  treated  the  credit 
expense  period  as  beginning  on  the  "ex- 
works"  date.  Clerical  corrections  are  no 
longer  necessary  after  this  change  in  our 
calculations. 

Comment  5:  O.E.L.  asserts  that  the 
documents  which  the  Department 
received  at  verification  on  home  market 
units  7539  and  7559  do  not  support  the 
calculation  of  storage  charges  which 
were  part  of  the  Department's 
preliminary  analysis.  Respondent  does 
not  disagree  that  the  contract  between 
O.E.L  and  the  customer  included  a 
storage  charge  if  the  customer  did  not 
accept  the  unit  within  a  certain  period  of 
time  after  notification  of  completion  of 
manufacture  and  testing.  However,  the 
adjustment  was  improper  because  the 
Department  did  not  find  evidence  of 
such  payment  while  conducting 
verification  at  the  factory. 

Department's  Position:  These  final 
results  reflect  the  additional  provision  in 
the  contract.  We  regard  the  contract 
itself,  absent  any  indication  that  it  was 
not  honored,  as  sufficient  evidence  that 
a  charge  for  storage  was  made. 
Verification  of  payment  documents  is 
not  necessary,  particularly  as  O.E.L.  has 
never  claimed  the  terms  of  the  contract 
were  not  enforced.  Therefore,  if  is 
appropriate  for  the  Department  to 
presume  the  customer  paid  for  storage 
according  to  the  terms  of  the  contract. 

Comment  6:  O.E.L.  reiterates  its 
objection  from  the  last  administrative 
review  on  the  Department's  decision  to 
use  the  exchange  rate  in  effect  on  the 
date  of  the  U.S.  contract  award  instead 
of  the  irrevocable  bid  date.  The 
manufacturer  undertook  the  risk  of 
exchange  rate  fluctuation  on  that  date 
and  so  that  is  the  date  the  Department 
should  use  for  currency  conversion. 

Department's  Position:  We  maintain 
our  position  in  the  previous  review  that 
there  was  no  contract  between  O.E.L. 
and  the  U.S.  customer  until  the  date  of 
acceptance  by  the  U.S.  customer. 
Therefore,  we  consider  the  date  of 
acceptance  of  O.E.L.'s  offer  to  be  the 
date  of  purchase  and.  therefore,  the  date 
on  which  to  make  our  currency 
conversion  according  to  the 


requirements  of  the  Commerce 
Regulations  (19  CFR  353.56). 

Comment  7:  O.E.L.  disagrees  with 
three  aspects  of  the  Department's  WPR 
theoretical  calculations  for  U.S.  unit 
7620.  First,  O.E.L.  argues  that  the 
Department  inappropriately  used  a  6% 
adder  for  special  impedances.  The 
Department's  adjustment  of  the 
impedance  for  this  unit,  a  65  °C 
transformer,  to  a  55  °C  base  by  dividing 
by  1.333  was  incorrect.  The  appropriate 
adjustment  is  conversion  of  the 
impedance  by  a  factor  of  1.12  to  reach  a 
55  °C  base.  After  correction  of  this  error, 
the  6%  special  impedances  adder  is  no 
longer  necessary  because  the  adjusted 
impedances  are  within  the  standard 
ranges  in  this  section  of  the  WPR. 

Second,  O.E.L.  disagrees  with  the 
Department's  use  of  a  9%  adder  for  a 
series-multiple  connection.  O.E.L 
maintains  that  the  contract  does  not 
specify  a  series-multiple  connection  and 
the  unit  is  only  dual  voltage.  In  addition, 
the  nameplate  does  not  mention  a 
series-multiple  connection. 

Finally.  O.E.L.  asserts  that  the 
Department  developed  the  most 
disadvantageous  pricing  kVA  for  U.S. 
unit  7620  by  using  the  simultaneous 
loading  rate  of  115/34.5/13.2  kVA. 
determining  a  BIL  of  200  due  to  the 
common  winding  of  34.5kv.  In  addition, 
the  Department  inconsistently  included 
an  adder  for  350  BIL  pursuant  to  the 
WPR.  Section  7.  rule  8.  The  correct  BIL 
for  the  WPR  calculation  of  this  unit  is 
200  BIL  which  corresponds  to  the  34.5 
XV  winding. 

Department's  Position:  We  agree  with 
O.E.L.  that  the  correct  adjustment  for 
impedance  is  by  a  factor  of  1.12  and 
have  changed  our  calculation  for  U.S. 
unit  7620  accordingly. 

The  technical  characteristics  of  U.S. 
unit  7620  indicate  that  our  adjustment 
for  a  series-multiple  connection  is 
correct.  There  is  only  one  set  of 
secondary  bushings  on  this  transformer. 
The  XV  winding  has  a  kilovolt  rating  of 
34.5/69.  We  have  assumed  that  the 
bushings  are  for  use  at  either  69kv  or 
34.5kv.  To  accomphsh  this,  two 
windings  of  34.5kv  rating  each  could  be 
connected  in  series  for  69kv  or  in 
parallel  for  34.5kv.  Therefore,  our  final 
WPR  calculation  includes  the 
adjustment  for  series-multiple 
connection. 

Our  method  of  pricing  kVA  for  this 
unit  remains  the  same  as  that  which  we 
used  in  the  preliminary  results.  The  BIL 
of  a  winding  is  a  function  of  the 
construction  of  the  winding.  Rule  8 
provides  a  cost  for  the  winding's 
insulation  materials  and  spacing  in  the 
winding.  The  winding  connection  at  any 
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given  time  does  not  affect  these 
materials  once  the  materials  are  in  the 
windii^. 

Comment  ft-  0£L.  argues  that  the 
Departeenf  s  efficiency  adiMtment  for 
U.S.  unit  7B20  and  home  market  unit 
7539  does  not  make  the  qvpropriate 
adjustment  for  the  difference  between 
an  autotransfermer  and  a  2-winding 
transformer.  To  accomplish  this  the 
calculation  sboaid  use  the  2-winding 
kVA  figare  to  detenmne  percent  no  load 
loss  and  percent  load  lorn,  as  well  as  the 
ad)ostment  of  no  load  loss  and  load  loss 
to  a  common  kVA  base.  O.EX.  notes 
that  petitioner  has  made  the  same 
calculations  in  its  submissions  during 
the  course  of  the  review. 

Department's  Position:  We  agree  and 
have  recalculated  our  efficiency 
adjustment  accordingly. 

Comment  9:  OX.L.  disagrees  with  the 
Department's  calculation  of  ex-factory 
price  for  use  in  the  core  and  coil  cost 
portion  of  the  efficiency  adiustment  To 
include  separately  invoiced  amoimts  for 
transportation  and  commissioning 
distorts  the  calculation  for  physical 
differences  between  the  U.S.  and  home 
maiiiet  units.  OSJL.  argues  that  only  the 
invoiced  price  of  the  transformer  plus 
the  escalation  Hgure  is  appropriate  for 
use  in  the  efHciency  adjustment 
between  units  7620  and  7539. 

Department's  Position:  We  maintain 
our  position  that  the  home  market  price 
we  use  in  our  efTiciency  adjustment 
should  reflect  the  delivered  price,  less 
O.E.L.'a  actual  cost  for  transportation 
and  commissioning.  We  derived  the 
dehvered  price  from  the  customer's 
payments  for  separate  invoices  for  the 
transformer,  escalation,  transportation, 
and  commissioning.  If  the  Department 
were  to  use  the  invoiced  amounts  for 
transportation  and  commissioning  to 
determine  the  value  of  the  services, 
rather  than  O.E.L's  actual  costs,  the  ex- 
factory  price  of  the  transformer  could  be 
manipulated  at  wit!  to  achieve  whatever 
results  respondent  desired.  Therefore, 
for  these  final  results  we  have  included 
the  amoimts  of  O.E.L.'s  invoices  to  the 
Italian  customer  for  transportation  and 
commissioning  in  the  home  market  price 
and  then  deducted  the  actual  cost  to 
O.E.L.  of  providing  these  services. 

Comment  10:  Ansaido  asserts  that  the 
Department's  denial  of  revocation  is 
inappropriate  because  Ansaldo's  past 
practice  in  the  U.S.  transformer  market 
clearly  meets  the  standard  for 
revocations  in  the  Commerce 
Regulations.  For  the  period  June  1983 
through  May  1964  the  Department 
determined  that  Ansaido  had  sold  two 
units  with  no  dumping  duty  nrargin. 
Since  May  1984  Ansaido  has  made  no 
shipments  to  the  United  States.  In 


addition,  it  has  not  bid  on  any  U.S. 
contracts  during  this  period. 
Departmental  precedent  for  revocations 
of  other  dumping  doty  orders  or  findings 
due  to  cessation  of  shipments  supports 
Ansaldo's  request  Ansaido  has  also 
signed  the  Department's  standard 
revocation  agreement. 

Departmeat's  Position:  We  have  not 
altered  our  position  from  that  which  we 
stated  in  the  last  administrative  review 
of  the  antidumping  Hnding  on  Italian 
transformers.  The  decision  to  revoke  an 
antidumping  finding  with  respect  to  one 
company  does  not  rely  solely  on  the 
absence  of  sales  at  less  than  fair  value 
or  lack  of  shipments.  In  addition,  the 
Department  must  be  satisfied  that  there 
is  no  likelihood  of  resumption  of  sales  at 
less  than  fair  value  within  the  meaning 
of  19  CFR  353.54(3).  In  making  such  a 
determination,  we  must  consider  the 
merchandise  and  its  market  We  note 
that  the  transformer  market  in  the 
United  States  is  limited  and  there  may 
be  many  years  between  shipments  from 
foreign  manufacturers.  In  addition,  while 
we  determined  no  dumping  margin  for 
Ansaido  for  the  May  1964  shipment  of 
two  units,  an  earlier  review 
demonstrated  a  dumping  margin  of  92.74 
percent  It  is  not  appropriate  for  the 
Department  to  revoke  an  antidumping 
duty  order  or  finding  after  reviewing 
only  one  sale  at  not  less  than  fair  value 
Because  there  have  been  no  additional 
sales  by  Ansaido  in  several  years,  we 
have  decided  that  we  lack  information 
to  determine  whether  there  is  no 
likelihood  of  resumption  of  sales  at  less 
than  fair  vahie.  Therefore,  any  future 
shipment  by  Ansaido  will  remain 
subject  to  the  antidumping  finding. 

Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received  we  have  determined 
that  the  following  margins  exist  for  the 
firms  for  the  period  June  1, 1986  through 
May  31, 1987: 


Manu(actur«r/expo>ter 


N.I.E.L... 
Ansaido. 
OE.L„... 


(percent) 


I  71.40 

•0.00 

0.00 


■  No  stupments  dunng  th*  panod. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidimiping  duties  based 
on  the  most  recent  of  the  above  margins 
shall  be  required  on  shipments  by  the 
companies  under  review  of  large  power 
transformers  from  Italy. 

For  any  future  shipments  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 


reviews,  «vhose  first  shipments  occurred 
after  May  31. 1987  and  who  is  unrelated 
to  any  previously  revievtred  fmn,  a  cash 
deposit  of  (XO  percent  shall  be  required. 
These  deposit  requirements  are  effective 
for  all  shipments  of  Italian  transfbrniers 
entered,  or  withdrawn  &om  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  7Sl(a)(l) 
of  the  Tariff  Act  (19  U.S-C  1675(aKl)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Date:  July  28, 1988. 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 

A  dminiatration. 

(FR  Doc.  88-17534  Filed  8-3-87;  8:45  am) 

BtLLMQ  COOC  3S10-OS-II 


IA-508-802I 

Amended  Antidumping  Duly  Order;  OR 
Country  Tubular  Goode  From  ierael 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

SUMMARV:  As  a  result  of  an  error  in  the 
Department's  antidumping  duty  order  on 
Oil  Country  Tubular  Goods  (OCTG) 
from  Israel,  (52  FR  7000,  March  6, 1987), 
we  are  hereby  amending  the 
antidumping  duty  order  to  exclude  drill 
pipe. 

EFFECTIVE  DATE:  August  4. 1988. 
FOR  FURTHCfl  MFOIMIATIOM  CONTACT 
Charles  Wilson  (202)  377-5288  or  James 
Riggs  (202)  377-1786,  Office  of 
Investigations,  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

SUPPlfMENTARY  INFORMATION:  On 

March  6, 1987.  the  Department  published 
an  antidumping  duty  order  with  respect 
to  OCTG  from  Israel  (52  FR  7000),  which 
erroneously  included  the  term  "drill 
pipe"  in  the  scope  of  the  order. 
The  products  covered  by  this 
investigation  were  "OCTG",  which  are 
hollow  steel  products  of  circular  cross 
section  intended  for  use  in  the  drilling 
for  oil  or  gas.  These  products  include  oil 
well  casing  and  tubiikg  of  carbon  or 
alloy  steeL  whether  welded  or  seamless, 
manufactured  to  either  American 
Petroleum  Institute  (API)  or  non-API 
(such  as  proprietary)  specifications  as 
currently  provided  for  in  the  Tariff 
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Schedules  of  the  United  States 
Armotated  Items  610.3216,  610.3219, 
610.3233.  610.3234,  601.3242,  610.3243, 
610.3249.  610.3252,  610.3254,  610.3256. 
610.3258,  610.3262,  610.3264.  610.3721. 
610.3722,  610.3751,  610.3925.  610.3935, 
610.4025,  610.4035,  610.4210,  610.4220, 
610.4230.  610.4240,  610.4310.  610.432a 
610.4335,  610.4942.  610.4944.  6ia4954. 
610.4955,  610.4956.  610.4957.  610.4966, 
610.4967.  610.4968.  610.4969.  610.4970, 
610.5221.  610.5222.  610.5234.  610.5240. 
610.5242.  610.5243.  610.5244.  This 
investigation  included  OCTG  in  both 
finished  and  unfinished  condition. 
However,  drill  pipe  was  not  subject  to 
this  investigation  because  the 
Department  previously  determined  that 
petitioners  were  not  "interested  parties" 
with  respect  to  drill  pipe,  within  the 
meaning  of  section  771(9)(C)  of  the  Act. 
Therefore,  the  Department  should  not 
have  included  drill  pipe  within  the  scope 
of  the  March  6, 1987  antidumping  order. 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers,  must  refund  any  cash  deposits 
or  bonds  collected  in  conjunction  with 
imports  of  Israeli  drill  pipe. 

This  determination  constitutes  an 
amended  antidumping  duty  order  with 
respect  to  OCTG  from  Israel,  pursuant 
to  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  19  CFR  353.48. 
July  25. 1988. 
(an  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-17530  Filed  8-3-88:  8:45  am) 
BILUNO  COOC  3S10-OS-M 


IC-557-M3] 

Postponement  of  Preliminary 
Countervailing  Duty  Determination; 
Certain  Welded  Cart>on  Steel  Pipe  and 
Tut>e  Products  from  IMalaysia 

AGENCY:  Import  Administration, 
International  Trade  AdministratioH, 
Commerce. 
action:  Notice. 

SUMMARY:  Based  upon  the  request  of 
petitioners,  the  Subcommittee  on 
Standard  Pipe,  the  Subcommittee  on 
Line  Pipe,  the  Subcommittee  on 
Structural  Tubing  and  the  Subcommittee 
on  Mechanical  Tubing  of  the  Committee 
on  Pipe  and  Tube  Imports  and  the 
individual  producer  members  of  each 
subcommittee,  the  Department  of 
Commerce  (the  Department)  is 
postponing  its  preliminary 
determination  in  the  countervailing  duty 
investigations  of  certain  welded  carbon 
steel  pipe  and  tube  products  from 
Malaysia.  The  preliminary 


determination  will  be  made  on  or  before 

August  31, 1988. 

EFFECTIVE  DATE:  August  4, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Herring  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  377-0187. 
SUPPLEMENTARY  INFORMATION:  On  June 
13, 1988,  the  Department  initiated 
countervailing  duty  investigations  on 
certain  welded  carbon  steel  pipe  and 
tube  products  from  Malaysia.  In  our 
notice  of  initiation  we  stated  that  we 
would  issue  our  preliminary 
determination  on  or  before  August  17, 
1988  (53  FR  22682.  June  17. 1988). 

On  ]uly  22. 1988.  the  petitioners  Hied  a 
request  that  the  preliminary 
determination  in  this  investigation  be 
postponed  for  14  days. 

Section  703(c)(1)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  provides 
that  a  preliminary  determination  in  a 
countervailing  duty  investigation  may 
be  postponed  where  the  petitioner  has 
made  a  timely  request  for  such  a 
postponement.  Pursuant  to  this 
provision,  and  the  timely  request  by 
petitioners  in  these  investigations,  the 
Department  is  postponing  its 
preliminary  determination  until  no  later 
than  August  31. 1988. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

July  27, 1988. 

|an  W.  Mares. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  88-17531  Filed  8-3-88;  8:45  am] 

BtLUNG  CODE  3S10-OS-M 


Export  Trade  Certificate  of  Review 

agency:  Department  of  Commerce. 
ACTION:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  TTiis  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  E.  Stiner.  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  Ul 

of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 


Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  die  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to;  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
Department  of  Commerce.  Room  5618, 
Washington.  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Conunents  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  88- 
00013."  A  summary  of  the  application 
follows. 

Applicant:  CISA  Export  Trade  Group. 
Inc.  ("CISA  ETG").  8990  Rieber  Street 
Worfhington.  Ohio  43085. 

Contact:  Bruce  Harrison.  Jr..  CISA 
ETG  Legal  Counsel. 

Telephone:  (412)  281-6501. 

Application  #;  88-00013. 

Date  Deemed  Submitted:  July  21. 198a 

Members  fin  addition  to  applicant): 
Applied  Industrial  Materials 
Corporation  of  Mundelein.  IL.  and  its 
controlling  entity  Aimcor  Holdings.  Inc. 
of  Mundelein.  IL;  Asbury  Carbons.  Inc. 
of  Asbury,  NJ.  and  its  controlling  entity 
Asbury  Graphite  Mills,  Inc.  of  Asbury. 
NJ;  Beardsley  &  Piper  Division  of 
Chicago,  IL.  and  its  controlling  entity 
Pettibone  Corporation  of  Des  Plaines,  IL; 
Carrier  Vibrating  Equipment,  Inc.  of 
Louisville,  KY;  C-E  Cast  Equipment  of 
Cleveland,  OH,  and  its  controlling  entity 
Combustion  Engineering,  Inc.  of 
Stamford,  CT;  The  Centrifugal  Casting 
Machine  Company  of  Tulsa,  OK; 
Dependable  Foundry  Equipment  Co.; 
Inc/Redford-Carver  Foundry  Products 
of  Sherwood,  OR,  and  its  controlling 
entity  Tromley  Industrial  Holdings,  In& 
of  Portland,  OR;  General  Kinematics 
Corporation  of  Barrington,  IL;  George 
Fischer  Foundry  Systems,  Inc.  of  Holly, 
ML  and  its  controlling  entity  Georg 
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Fischer,  Ltd.  of  Switzerland;  Georgia- 
Pacific  Resins.  Inc.  of  Newark,  OH,  and 
its  controlling  entity  Georgia-Pacific 
Corporation  of  Atlanta,  GA;  Graphite 
Sales,  Inc.  of  Chagrin  Falls,  OH;  The 
Herman  Corporation  of  Zeliennopie,  PA; 
Hunter  Automated  Machinery 
Corporation  of  Schaumburg,  IL;  Lester  B. 
Knight  &  Associates,  Inc.  of  Chicago,  IL; 
Metaullics  Systems  Division,  Standard 
Oil  Engineered  Materials  Company  of 
Solon,  OH,  and  its  controUing  entities  B 
P  America  of  Cleveland,  OH,  and  The 
British  Petroleum  Company  p.l.c.  of 
London,  UK;  Roberts  Corporation  of 
Lansing,  MI,  and  its  controlling  entity 
Cross  &  Trecker  Corporation  of 
Bloomfield  Hills.  MI;  Superior  Graphite 
Company  of  Chicago,  IL;  Wedron  Silica 
Company  of  Wedron,  IL;  The 
Wheelabrator  Corporation  of  Peachtree 
City,  GA,  and  its  controlling  entity 
Wheelabrator  Technologies,  Inc.  of 
Danvers,  MA;  and  Whiting  Corporation 
of  Harvey,  IL 

Summary  of  the  Application 

Export  Trade 
Products 

Metalcasting  equipment  and  supplies 
(including  consumable  supplies), 
construction  machinery,  agricultural 
equipment,  fabricated  metal  products, 
instruments,  and  electrical  goods. 

Related  Services 

Metalcasting  services;  engineering, 
construction  architectural  and  surveying 
services  related  to  Products  and  to  turn- 
key contracts  that  substantially 
incorporate  Products,  including,  but  not 
limited  to,  the  construction  of  foundries 
and  other  industrial  plants;  servicing 
and  testing  of  Products;  and  training 
with  respect  to  Products,  including,  but 
not  limited  to,  their  use  and  servicing. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  Export  of  Products  and 
Related  Services) 

Consulting;  international  market 
research;  marketing  and  trade 
promotion;  trade  show  participation; 
insurance:  services  related  to 
compliance  with  customs  requirements; 
transportation;  trade  documentation  and 
freight  forwarding;  communication  and 
processing  of  export  orders  and  sales 
leads;  warehousing;  foreign  exchange; 
financing;  and  liaison  with  U.S.  and 
foreign  government  agencies,  trade 
associations,  and  banking  institutions. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 


Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  CISA  ETG  on  behalf  of  its  Members 
may: 

a.  Act  as  a  clearinghouse  in  receiving 
sales  leads  and  orders  for  Products  and 
Related  Services  that  may  be  required 
by  the  metalcasting  industry  in  the 
Export  Markets. 

b.  Aid  in  the  preparation  of  bids  and 
contracts  in  the  Export  Markets, 
including  making  arrangements  for 
barter  trade. 

c.  Assist  Member  companies  in  setting 
up  joint  bids  for  export  projects  by 
making  distribution  to  Member 
companies  of  bid  requirements,  bidding 
dates,  and  purchase  specifications  as 
received  from  Export  Markets. 

d.  Provide  its  Members  or  other 
suppliers  the  benefit  of  any  Export 
Trade  Facilitation  Service  to  facilitate 
the  export  of  Products  and  Related 
Services  to  Export  Markets.  This  may  be 
accomplished  by  CISA  ETG  itself,  or  by 
agreement  with  its  Members  or  other 
parties. 

2.  CISA  ETG  and/or  its  Members  may: 

a.  Engage  in  joint  bidding  or  other 
joint  selling  arrangements,  including 
barter  arrangements,  for  Products  and 
Related  Services  in  Export  Markets  and 
allocate  sales  resulting  from  such 
arrangements; 

b.  Establish  export  prices  for  sales  of 
Products  and  Related  Services  by  the 
Members  in  Export  Markets,  with  each 
Member  being  free  to  deviate  from  such 
prices  by  whatever  amount  it  sees  fit; 

c.  Discuss  and  reach  agreements 
relating  to  standardization  of  Products 
and  Related  Services  for  Export 
Markets; 

d.  Refuse  to  quote  prices  for,  or  to 
market  or  sell  in.  Export  Markets  with 
respect  to  Products  and  Related 
Services; 

e.  Solicit  non-member  suppliers  to  sell 
their  Products  and  Related  Services  or 
offer  their  Export  Trade  Facilitation 
Services  through  the  certified  activities 
of  CISA  ETG  and/or  its  Members; 

f.  Coordinate  with  respect  to  the 
installation  and  servicing  of  Products  in 
Export  Markets,  including  the 
establishment  of  joint  warranty,  service, 
and  training  centers  in  such  markets: 

g.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  developing  existing  or 
new  Export  Markets:  and 

h.  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 


how  to  fulfill  the  technical  Product  and 
Related  Service  requirements  of  specific 
export  customers  or  Export  Markets. 

3.  CISA  ETG  and  one  or  more  of  its 
Members  may  meet  to  exchange  and 
discuss  the  following  types  of 
information: 

a.  Information  about  sales  and 
marketing  efforts  for  Export  Markets: 
activities  and  opportunities  for  sales  of 
Products  and  Related  Services  in  the 
Export  Markets;  selling  strategies  for 
Export  Markets;  pricing  in  Export 
Markets;  projected  demands  in  Export 
Markets;  customary  terms  of  sale  in 
Export  Markets;  prices  and  availability 
of  Products  and  Related  Services  from 
competitors  for  sales  in  Export  Markets; 
and  speciHcatinns  for  Products  and 
Related  Services  by  customers  in  Export 
Markets; 

b.  Information  about  the  export  prices, 
terms,  quality,  quantity,  source,  and 
delivery  dates  of  Products  and  Related 
Services  available  from  Members  for 
export  or  from  non-members  for  use  in 
barter  transactions. 

c.  Information  about  terms  and 
conditions  of  contracts  of  sales 
(including  barter  transactions)  in  Export 
Markets  to  be  considered  and/or  bid  on 
by  CISA  ETG  and  its  Members; 

d.  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  for 
Export  Markets  and  allocation  of  sales 
resulting  from  such  arrangements  among 
the  Members; 

e.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including,  without  limitation, 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

f  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets:  and 

g.  Information  about  CISA  ETG's  or 
its  Members'  export  operations, 
including  without  limitation  sales  and 
distribution  networks  established  by 
CISA  ETG  or  its  Members  in  Export 
Markets,  and  prior  export  sales  by 
Members  (including  export  price 
information). 

4.  CISA  ETG  and/or  its  Members  may 
enter  into  agreements  wherein  CISA 
ETG  and/or  one  or  more  Members  agree 
to  act  in  certain  countries  or  markets  as 
the  Members'  exclusive  or  non-exclusive 
export  intermediary  for  Products  or 
Related  Services  in  that  country  or 
market.  In  such  agreements,  (i)  CISA 
ETG  or  the  Member(s)  acting  as  an 
exclusive  export  intermediary  may 
agree  not  to  represent  any  other 
Supplier  for  sale  in  the  relevant  country 
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or  market,  and  (ii)  Members  may  agree 
that  they  will  export  for  sale  in  the 
relevant  country  or  market  only  through 
CISA  ETG  or  the  Member(8)  acting  as 
exclusive  export  intermediary,  and  that 
they  will  not  export  independently  to 
the  relevant  country  or  market,  either 
directly  or  through  any  other  export 
intermediary.  CISA  ETG,  when  acting  as 
an  export  intermediary,  will  make  its 
services  available  to  any  member  on 
non-discriminatory  terms. 

Date:  August  1, 1988. 

|ohn  E.  Stiner, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

|FR  Doc.  88-17599  Filed  8-»-88  8:45  am] 

BILUNG  CODE  3510-OR-«I 


Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Accessories; 
University  of  Nebraska 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  No.:  88-195 

Applicant:  University  of  Nebraska, 
Lincoln.  NE  68588-0111. 

Instrument:  Slevin  Atomic  Hydrogen 
Source. 

Manufacturer:  Leisk  Engineering  Ltd.. 
United  Kingdom. 

Intended  Use:  See  notice  at  53  FR 
19983,  June  1. 1988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  This  is  a  compatible 
accessory  for  an  instrument  previously 
imported  for  the  use  of  the  applicant. 
The  instrument  and  accessory  were 
made  by  the  same  manufacturer.  We 
know  of  no  domestic  accessory  which 
can  be  readily  adapted  to  the 
instrument. 

Frank  W.  Creel 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc.  88-17532  Filed  8-3-88:  8:45  am] 
BH.LINO  CODE  351(M>S-H 


Decision  on  Application  for  Doty-Free 
Entry  of  Scientific  Instnjment;  Woods 
Hole  Oceanographic  institution 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW..  Washington. 
DC. 

Docket  No.  8»-119 

Applicant:  Woods  Hole 
Oceanographic  Institution,  Woods  Hole. 
MA  02543. 

Instrument:  Ultrasonic  Flow  Meter, 
Model  DS-102  X-Y. 

Manufacturer:  Denshi  Kogyo  Co.  Ltd., 
Japan. 

Intended  Use:  See  notice  at  53  FR 
15102.  April  27, 1988. 

Reasons  for  this  Decision:  The  foreign 
instrument  provides  spatial  and 
temporal  averaging  scales  of  9.0  cm  and 
2.0  Hz  respectively,  and  is  small  and 
light  enough  for  aboye-surface  mounting. 

Advice  Submitted  By:  The  National 
Oceanic  and  Atmospheric 
Administration,  June  27. 1988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
National  Oceanic  and  Atmospheric 
Administration  advises  that  (1)  the 
capabilities  of  the  foreign  instrument 
described  above  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
for  the  intended  use  of  the  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  the  foreign 
instrument. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-17533  Filed  S-3-88;  8:45  am] 

BtLUNG  CODE  3S10-06-M 


National  Oceanic  and  Atmosptteric 
Administration 

Membership  of  the  National  Oceanic 
and  Atmospheric  Administration 
Performance  Review  Boards 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  {NOA\). 
Department  of  Commerce. 


action:  Notice  of  membership  of  NOAA 
Performance  Review  Boards. 

SUMMARY:  In  conformance  with  the  Civil 
Service  Reform  Act  of  1978.  5  U.S.C.. 
4314(c)(4),  NOAA  announces  the 
appointment  of  persons  to  serve  as 
members  of  NOAA  Performance  Review 
Boards  (PRB's).  The  NOAA  PRB's  are 
responsible  for  reviewing  performance 
appraisals  and  ratings  of  Senior 
Executive  Service  (SES)  members  and 
making  written  recommendations  to  the 
appointing  authority  on  SES  retention 
and  compensation  matters,  including 
performance-based  pay  adjustments, 
awarding  of  bonuses  and  amounts,  and 
initial  recommendations  for  potential 
rank  awards.  The  appointment  of  these 
members  to  the  NOAA  PRB's  will  be  for 
periods  of  24  months  service  beginning 
August  31, 1988. 

DATE:  The  effective  date  of  service  of 
appointees  to  the  NOAA  Performance 
Review  Board  is  August  31. 1988. 

FOR  FURTHER  INFORMA'nON  COMTACr 

John  Innocenti,  Acting  Chief,  Personnel 
Division,  Office  of  Administration, 
NOAA,  6010  Executive  Blvd.,  Rockville, 
Maryland  20852,  (301)  443-8811. 

SUPPLEMENTARY  INFORMATION:  The 

names  and  titles  of  the  members  of  the 
NOAA  PRB's  (NOAA  officials  unless 
otherwise  id3ntified)  are  set  forth  below: 

Dennis  F.  Geer.  Director,  Office  of 

Administration 
Curtis  T.  Hill.  Director,  Mountain 

Administrative  Support  Center 
Kelly  C.  Sandy.  Director.  Western 

Administrative  Support  Center 
Robert  S.  Smith,  Director,  Eastern 

Administrative  Support  Center 
B.  Kent  Burton.  Director,  Office  of  Legislative 

Affairs 
Timothy  R.  Keeney,  General  Counsel 
Augustine  ).  LaCovey.  Director.  OfTioe  of 

Public  Affairs 
William  Matuszeski.  Executive  Director. 

National  Marine  Fisheries  Service 
Shirley  J.  Hays,  Deputy  Under  Secretary  for 

Oceans  and  Atmosphere 
J.  Roy  Spradley.  Jr..  Special  Advisor.  Office  of 

Assistant  Secretary  for  Oceans  and 

Atmosphere 
Bill  A  Powell.  Chief  of  Staff.  Office  of  the 

Under  Secretary 
Josepli  W.  Angelovic.  Director.  Office  of 

Research  and  Envirnnmenlal  Information. 

National  Marine  Fisheries  Service 
Izadore  Barrett,  Science  and  Researdi 

Director.  Southwest  Region.  National 

Marine  Fisheries  Service 
Henry  R.  Beasley.  Director,  Office  of 

International  Affairs.  National  Marine 

Fisheries  Service 
Nancy  Foster.  Director.  Office  of  Protected 

Resources.  National  Marine  Fisheries 

Service 
Ellsworth  C  Fullerton.  Director.  Southwest 

Region.  National  Marine  Fisheries  Service 
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Richard  B.  Roe.  Director,  Northeast  Region. 

National  Marine  Fisheries  Service 
Rolland  A.  Schmitten.  Director.  Northwest 

Region,  National  Marine  Fisheries  Service 
John  J.  Carey.  Deputy  Assistant 

Administrator  for  Ocean  Services  and 

Coastal  Zone  Management 
Bruce  C.  Douglas.  Chief.  Geodetic  Research 

and  Development  Laboratory,  National 

Ocean  Service 
Charles  N.  Ehler,  Director,  Office  of 

Oceanography  and  Marine  Assessment. 

National  Ocean  Service 
Frank  W.  Maloney.  Chief,  Aeronautical 

Charting  Division.  National  Ocean  Service 
Andrew  Robertson.  Chief,  Ocean  Resources 

Assessment  Division,  National  Ocean 

Service 
Michael  A.  Chinnery,  Director.  .National 

Geophysical  Data  Center.  National 

Environmental  Satellite.  Data,  and 

Information  Service 
Kenneth  D.  Hadeen,  Director.  National 

Climatic  Data  Center,  National 

Environmental  Satellite.  Data,  and 

Information  Service 
Russell  Koffler.  Deputy  Assistant 

Administrator  for  Satellite  and  Information 

Services,  National  Environmental  Satellite. 

Data,  and  Information  Service 
Gregory  W.  Withee.  Director,  National 

Oceanographic  Data  Center,  National 

Environmental  SateUite,  Data,  and 

Information  Service 
Richard  P.  Augulis,  Director,  Central  Region, 

National  Weather  Service 
Louis  J.  Boezi,  Director,  Transition  Program 

Office,  National  Weather  Service 
William  D.  Bonner,  Director,  National 

Meteorological  Center,  National  Weather 

Service 
Michael  D.  Hudlow.  Director.  Office  of 

Hydrology,  National  Weather  Service 
Richard.  A.  Wagoner.  Chief.  Operations 

Division,  National  Weather  Service 
Frederick  P.  Ostby.  Director.  National  Severe 

Storms  Forecast  Center,  National  Weather 

Service 
Douglas  H.  Sargeant,  Director.  Office  of 

Systems  Development,  National  Weather 

Service 
Walter  Telesetsky,  Director.  Office  of 

Systems  Operations.  National  Weather 

Service 
Eddie  Bernard.  Director.  Pacific  Marine 

Environmental  Laboratory.  Office  of 

Oceanic  and  Atmospheric  Research 
Hugo  F.  Bezdek,  Director.  Atlantic 

Oceanographic  and  Meteorological 

Laboratories,  Office  of  Oceanic  and 

Atmospheric  Research 
Kirk  Bryan.  Supervisory  Research 

Meteorologist.  Geophysical  Fluid  Dynamics 

Laboratory,  Office  of  Oceanic  and 

Atmospheric  Research 
Vernon  E.  Derr,  Director,  Environmental 

Research  Laboratories,  Office  of  Oceanic 

and  Atmospheric  Research 
|.  Michael  Hall,  Director,  Office  of  Climatic 

and  Atmospheric  Research,  Office  of 

Oceanic  and  Atmospheric  Research 
Jerry  D.  Mahlman,  Director,  Geophysical 

Fluid  Dynamics  Laboratories,  Office  of 

Oceanic  and  Atmospheric  Research 
Syukuro  Manabe,  Supervisory  Research 

Meteorologist,  Geophysical  Fluid  Dynamics 


Laboratory,  Office  of  Oceanic  and 

Atmospheric  Research 
Ned  A.  Ostenso,  Director.  Sea  Grant  and 

Extramural  Programs,  Office  of  Oceanic 

and  Atmospheric  Research 
Alan  R.  Thomas,  Deputy  Assistant 

Administrator  for  Oceanic  and 

Atmospheric  Research 
Richard  J.  Caldwell,  Manager  of  the  Office  of 

Facilities,  United  States  Information 

Service 
Joseph  E.  Clark,  Deputy  Director,  National 

Technical  Information  Service 
Harriet  G.  Jenkins.  Assistant  Administrator 

for  Equal  Opportunity  F'rograms,  National 

Aeronautics  &  Space  Administration 
Roy  R.  Mullen.  Associate  Chief,  National 

Mapping  Division,  United  Slates  Geological 

Survey 
Joe  D.  Simmons,  Deputy  Director,  Center  for 

Basic  Standards,  National  Bureau  of 

Standards 
Glen  Spalding,  Director,  Office  of  Naval 

Technology,  Department  of  the  Navy 
John  D.  Hightower,  Director,  Marine  Sciences 

and  Technology.  Naval  Ocean  Systems 

Center 

Date:  July  22, 1988. 
William  E.  Evans, 

Under  Secretary  for  Oceans  and  A  tmosphere. 
(FR  Doc.  88-17506  Filed  8-3-88;  8;45  am) 

BILLING  CODE  3510-NS-M 


Patent  and  Trademark  Office 

Advisory  Committee  for  Patents  and 
Trademartcs;  Open  Meeting 

Agency:  Patent  and  Trademark  Office; 
Commerce, 

Summary:  The  Committee  was 
established  on  December  17, 1986,  to 
advise  the  Patent  and  Trademark  Office 
on  domestic  and  foreign  patent  issues, 
international  trademark  matters,  the 
Administration  of  the  Office,  and  its 
office-wide  automation  program. 

Time  and  Place:  September  14, 1988, 
from  9:00  a.m.  to  4:30  p.m.  The 
Committee  will  meet  in  the 
Commissioner's  Conference  Room  at  the 
Patent  and  Trademark  Office.  Crystal 
Park  2,  Room  912.  in  Crystal  City. 
Arlington,  VA. 

Agenda:  (1)  Technology  Transfer.  (2) 
PTO  In  The  Year  2000. 

Public  Observation:  The  meeting  will 
be  open  to  public  observation; 
approximately  12  seats  will  be  available 
for  the  public  on  a  first-come,  first- 
served  basis.  If  time  permits,  oral 
comments  by  the  public  of  no  more  than 
three  minutes  on  each  topic  within  the 
above  agenda  will  be  allowed.  Written 
comments  and  suggestions  will  be 
accepted  before  or  after  the  meeting  on 
any  of  the  agenda  matters. 

For  further  information  contact:  E.R. 
Kazenske.  Executive  Assistant  to  the 
Assistant  Secretary,  Crystal  Park  2. 
Suite  906.  Patent  and  Trademark  Office, 


Washington.  DC  20231.  Telephone:  703/ 
557-3071. 

Dated:  July  28. 1988. 
Donald  J.  Quigg, 

Assistant  Secretory  and  Commissioner  of 

Patents  and  Trademarks. 

|FR  Doc.  88-17559  Filed  8-3-88;  8:45  am] 

BILLING  CODE  3510-1ft-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Hurricane  Protection  and 
Beach  Erosion  Control  of  West 
Onslow  Beach  and  New  River  Inlet 
(TopsaH  Beach),  Pender  County,  NC 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DOD. 

ACTION:  Notice  of  intent. 

SUMMARY: 
Proposed  Action 

The  selected  plan  for  Topsail  Beach  is 
a  berm  and  dune  project  with  a  total 
length  of  fill  of  approximately  17,400  feet 
and  a  terminal  groin  of  1,010  feet  at  the 
south  end  of  the  fill.  The  action  is 
necessary  because  of  hurricane  and 
storm  damage  at  Topsail  Beach.  The 
project  is  intended  to  reduce  hurricane 
and  storm  damage  to  Topsail  Beach. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  project 
and  DEIS  can  be  answered  by:  Mr.  John 
A.  Baden,  Environmental  Resources 
Branch,  U.S.  Army  Engineer  District. 
Wilmington.  Post  Office  Box  1890. 
Wilmington.  North  Carolina  28402-1890. 
telephone:  (919)  343-4754. 
SUPPLEMENTARY  INFORMATION:  1.  The 
study  is  being  conducted  pursuant  to 
four  congressional  resolutions  pertaining 
to  West  Onslow  Beach.  New  River  Inlet, 
Topsail  Beach,  and  Surf  City:  Resolution 
adopted  June  24, 1970  by  United  States 
Senate;  Resolution  adopted  December  2. 
1970  by  United  States  House  of 
Representatives;  Resolution  adopted 
June  23, 1971  by  United  States  House  of 
Representatives;  and  Resolution 
adopted  November  14, 1979  by  United 
States  House  of  Representatives.  The 
primary  study  emphasis  was  directed 
toward  Topsail  Beach. 

2.  Alternatives  considered  were  lower 
or  higher  levels  of  protection  with  a 
terminal  groin  at  the  south  end  of  each 
fill.  Also  being  considered  is  the  no 
action  alternative. 

3a.  All  private  interests  and  Federal, 
State,  and  local  agencies  having  an 
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interest  in  the  project  are  hereby 
notified  of  the  project  and  are  invited  to 
comment  at  this  time.  The  scopinig 
process  for  the  project  has  been  initiated 
and  has  involved  all  known  interested 
parties. 

3b.  The  significant  issue  to  be 
analyzed  in  the  DEIS  is  the  timing  of 
beach  nourishment  operations  because 
of  possible  impact  to  the  nesting 
loggerhead  sea  turtle. 

3c.  The  lead  agency  for  this  project  is 
the  U.S.  Army  Engineer  District, 
Wilmington.  Cooperating  agency  status 
has  not  been  assigned  to,  or  requested 
by.  any  other  agency. 

3d.  The  DEIS  is  being  prepared  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  will  address  the 
project's  relationship  to  all  other 
applicable  Federal  and  State  laws  and 
Executive  Orders. 

4.  No  formal  scoping  meeting  have 
been  or  are  currently  planned;  however, 
the  identification  of  any  significant 
issues  relating  to  the  project  by  others 
will  result  in  coordination  with 
appropriate  interests  as  needed.  The 
Wilmington  District  has  already 
coordinated  this  study  with  various 
Federal.  State,  and  local  agencies  having 
concerns  about  hurricane  protection, 
beach  erosion  control,  and  the 
environmental  impacts  of  any  potential 
improvements. 

5.  The  DEIS  for  the  project  is  currently 
scheduled  for  distribution  to  the  public 
in  September  1988. 

Dated:  July  15, 1989. 
Paul  W.  Woodbury, 

Colonel.  Corps  of  Engineers.  District 

Engineer. 

[hH.  Doc.  8&-17563  Filed  &-3-38:  8:45  am] 

BILUNG  CODE  3710-GN-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Next  Generation 
Computer  Resources  will  meet  on 
August  29-31, 1988.  The  meeting  will  be 
held  at  the  Naval  Ocean  Systems 
Center,  the  USS  Valley  Forge  in  San 
Diego.  CA.  The  meeting  will  commence 
at  8:00  a.m.  and  terminate  at  5:00  p.m.  on 
August  29-31. 1988.  All  sessions  of  the 
meeting  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
on  computer  resources.  The  agenda  will 
include  discussions  on  ship  embedded 


computers,  interoperability,  avionics 
standards,  joint  integrated  avionics  and 
open  architectures.  These  briefings  and 
discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting. 

Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  L.W. 
Snyder,  U.S.  Navy,  Office  of  Naval 
Research,  800  North  Quincy  Street. 
Arlington.  VA  22217-5000,  Telephone 
Number:  (202)  696-^879. 

Date:  July  29, 1988. 
Jane  M.  Virga, 

Lieutenant.  JAGC.  U.S.  Naval Resen-e. 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-17536  Filed  8-3-88:  8:45  am) 
BILLING  CODE  3810-AE-M 


DEPARTMENT  OF  EDUCATION 

Office  Of  Elementary  and  Secondary 
Education 

Intent  To  Repay  to  the  California  State 
Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

agency:  Department  of  Education. 
ACTION:  Intent  to  award  grantback 


funds. 


SUMMARY:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA).  the  U.S.  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the 
California  State  Department  of 
Education,  the  State  educational  agency 
(SEA),  an  amount  equal  to  75  percent  of 
the  funds  recovered  by  the  U.S. 
Department  of  Education  (Department) 
as  a  result  of  a  final  audit  determination. 
This  notice  describes  the  SEA's  plan, 
submitted  on  behalf  of  Hayward  Unified 
School  District,  the  local  educational 
agency  (LEA),  for  the  use  of  the  repaid 
funds  and  the  terms  and  conditions 
under  which  the  Secretary  intends  to 
make  those  funds  available.  The  notice 
invites  comments  on  the  proposed 
grantback. 


DATE:  All  Written  comments  must  be 
received  on  or  before  September  6, 1988. 

ADDRESS:  All  written  comments  should 
be  submitted  to  Dr.  James  Spillane. 
Director.  Division  of  Program  Support. 
Compensatory  Education  Programs.  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.  (Room  2043.  MS-6276). 
Washington.  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  fames  Spillane.  Telephone:  (202) 
732-4692. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  July  1986,  the  Department 
recovered  $108,701,  plus  $6,986.92  in 
accrued  interest,  from  the  California 
SEA  relating  to  claims  arising  from  an 
audit  of  the  Hayward  Unified  School 
District  covering  fiscal  years  1969-73. 
The  claims  involved  the  LEA's 
administration  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  a  program  that  addressed 
the  special  educational  needs  of 
educationally  deprived  children  in  areas 
with  high  concentrations  of  children 
from  low-income  families. 

Specifically,  the  LEA  used  $83,721  in 
Title  I  funds  for  nurses  and  librarians 
who  served  the  entire  school  population, 
rather  than  concentrating  their  efforts  on 
Title  I  students.  This  was  a  violation  of 
20  U.S.C.  241e(a)(l)(A)(1976)  and  45  CFR 
116.17(g)(1971),  which  required  that  Title 
I  projects  must  be  tailored  to  contribute 
particularly  toward  meeting  one  or  more 
of  the  special  educational  needs  of 
educationally  deprived  children  and 
should  not  be  designed  merely  to  meet 
the  needs  of  schools  or  the  student  body 
at  large  in  a  school.  The  LEA  also  used 
$24,980  in  Title  I  funds  for 
administrative  salaries  without 
documenting  that  these  costs  were 
incurred  as  a  result  of  the  Title  I 
program  or  were  supplemental  to  the 
LEA's  normal  operations.  This  was  a 
violation  of  20  U.S.C.  241e(a)(3)(B)(1976) 
and  45  CFR  116.17(h)  and  116.53(c)(1971). 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA,  20  U.S.C. 
1234e{a),  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
ti.e  SEA  or  LEA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
"grantback"  arrangement  if  the 
Secretary  determines  that  the — 
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(1)  Practices  and  procedmres  of  the 
SEA  or  LEA  that  resitlted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is.  in  all  other  respects, 
in  coRifrfiaBce  with  the  requirements  of 
the  applicable  program: 

(2)  SEA  Ims  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  prognun  and,  to  the 
extent  possibie.  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3]  Use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  AnaBgement 

Pursuant  to  section  456(a)(2)  of  GEPA. 
the  SEA  has  applied  for  a  grantback  of 
$81,525  and  has  submitted  a  plan  on 
behalf  of  the  LEA  for  use  of  the 
grantback  funds  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  in  programs 
administered  under  Chapter  1  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981.  20  U.S.C.  3801 
et  seq.  The  final  audit  determination 
against  the  SEA  resulted  from  improper 
expenditures  of  Title  I  funds.  However. 
since  Chapter  1  has  superseded  Title  I, 
the  SEA's  proposal  reflects  the 
requirements  in  Chapter  1 — a  program, 
similar  to  Title  L  that  is  designed  to 
serve  educationally  deprived  children  in 
low-income  areas. 

Under  the  SEA's  plan,  a  summer 
school  program  in  mathematics  would 
be  provided  by  the  LEA  for 
approximately  360  eligible  Chapter  1 
children  at  a  cost  of  $36,598.  The 
mathematics  program  would  focus  on 
manipulative  activities,  problem  solving, 
and  critical  thinking.  Services  would  be 
provided  at  four  elementary  schools,  one 
intermediate  schooL  and  one  secondary 
school.  There  would  be  at  least  one 
teacher  and  one  instructional  assistant 
at  each  site.  Eligible  Chapter  1  students 
from  nonpublic  schools  would  be 
provided  the  opportunity  to  participate 
in  the  summer  school  program. 

According  to  the  plan,  the  LEA  would 
also  utilize  $44,927  for  staff  development 
to  benefit  Chapter  1  children. 
Approximately  278  classroom  and 
support  teachers,  public  and  nonpublic, 
and  54  classified  staff  members  would 
be  provided  inservice  in  the  area  of 
mathematics.  This  staff  development 
will  be  directly  related  to  the  summer 
school  program  and  the  mathematics 


component  of  the  LEA's  198S-aB  Chapter 
1  program. 

Grantback  fiinds  will  be  used  to 
provide  training  for  parents  of  Chapter  1 
participants,  public  and  nonpoblic.  to 
enable  them  to  encourage  and  assist 
their  children  at  home,  and  afford  more 
continuity  and  expansion  of  learning 
between  home  and  school.  Prior  to  the 
beginning  of  the  196d-89  scltool  year. 
parents  would  be  invited  to  atteiid  up  to 
two  three-hour  sessims  at  the  Chapter  1 
school  sites.  Each  parent  would  receive 
written  materials  to  augment  the 
information  presented. 

N4aterial8  and  supplies  necessary  for 
implementation  of  tl^  summer  school 
program  and  the  planned  staff 
development  would  be  purchased  from 
grantback  funds. 

D.  The  Secretary's  Detemnnation 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  SEA  Based 
upon  the  review,  the  Secretary  has 
determined  that  the  conditicHis  under 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA.  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  California  SEA  under  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$81,525,  which  is  75  percent  of  the 
principal  debt  of  $108,701  recovered  by 
the  Department  as  a  result  of  the  final 
audit  determination. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  and  LEA  agree  to  comply 
with  the  following  terms  and  conditions 
under  which  payment  under  a  grantback 
arrangement  would  be  made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements: 

(b)  The  plan  that  the  SEA  submitted 
and  any  amendments  to  that  plan  that 


are  approved  in  advance  by  the 
Secretarjn  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  tfiat  are  approved  in  advance 
by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30. 1988,  in 
accordance  with  section  456(c)  of  GEPA 
and  the  SEA's  plan. 

(3)  The  SEA,  on  behalf  of  the  LEA 
will,  not  later  than  January  1, 1989, 
submit  a  report  to  the  Secretary  which — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget,  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(5)  Before  funds  will  be  repaid 
pursuant  to  this  notice,  the  SEA  must 
repay  to  the  Department  all  overdue 
debts,  or  enter  into  a  repayment 
agreement  for  those  debts. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.010,  Educationally  Deprived 
Children — Local  Educational  Agencies) 

Dated:  )uly  27.  lOSa. 
William  |.  Bennett, 
Secretary  of  Education. 
|FR  Doc.  88-17822  Filed  8-3-88;  8:45  am) 

BILUNG  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

(ERA  Docitet  No.  88-27-NG] 

CU  Energy  IMarketing  knc.  Order 
Granting  Blanket  Authorization  To 
Export  Natural  Gas 

agency:  Economic  Regulatory 
Administration.  DOE. 

action:  Notice  of  order  granting  blanket 
authorization  to  export  natural  gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  CU  Energy 
Marketing  Inc.  (CUEM)  blanket 
authorization  to  export  natural  gas  to 
Canada.  The  order  issued  in  ERA 
Docket  No.  88-27-NG  authorizes  CUEM 
to  export  up  to  50  Bcf  of  natural  gas  over 
a  two-year  period  beginning  on  the  date 
of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
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Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC.  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  July  27, 1988. 
Constance  L.  Buckley. 
Acting  Director,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
(FR  Doc.  88-17615  Filed  8-3-88;  8:45  am] 
BILUNQ  CODE  M50-01-M 

[ERA  Docket  No.  88-22-NG] 

Phillips  66  Natural  Gas  Co.  and 
Marattion  Oil  Co.;  Order  Extending 
Authorization  To  Export  Liquefied 
Natural  Gas 

agency:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  order  extending 
authorization  to  export  liquefied  natural 
gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  extending  authorization 
to  Phillips  66  Natural  Gas  Company  and 
Marathon  Oil  Company  to  export 
liquefied  natural  gas  from  May  31. 1989, 
to  March  31.  2004.  The  order  also 
increases  volumes  from  52.0  trillion 
Btu's  up  to  57.5  trillion  Btu's. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  July  29, 1988. 
Constance  L.  Bucldey. 

Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
(FR  Doc.  88-17616  Filed  8-3-88;  6:45  am) 

BILUNG  COOE  MSO-OI-M 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  IManagement 
and  Budget 

AGENCY:  Energy  Information 
Administration.  DOE. 

ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 


energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  Ch. 
35). 

The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  3504(h] 
of  the  Paperwork  Reduction  Act.  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
Collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  collection  number(s);  (3) 
current  OMB  docket  number  (if 
applicable);  (4)  collection  title;  (5)  type 
of  request,  e.g..  new.  revision,  or 
extension;  (6)  frequency  of  collection;  (7) 
response  obligation,  i.e..  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  affected  public;  (9)  an 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  an  estimate  of  the 
number  of  response  annually;  (11)  an 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  respondent  burden;  and  (13)  a 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 
DATE:  Comments  must  be  filed  on  or 
before  September  6, 1988. 
ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW.. 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  office  of 
Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT: 

Carole  Patton.  Office  of  Statistical 
Standards  (El-70),  Energy  Information 
Administration,  M.S.  lH-023.  Forrestal 
Building.  1000  Independence  Ave..  SW., 
Washington,  DC  20585,  (202)  586-2222. 
SUPPLEMENTARY  INFORMATION:  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  officer  of  your  intention  to  do  so  as 
soon  as  possible.  The  Desk  Officer  may 
be  telephoned  at  (202)  395-3084. 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Energy  Information  Administration. 

2.  EIA-80(>-804.  806.  81(>-614.  816-818, 
820  and  825. 

3. 1905-0165. 

4.  Petroleum  Supply  Reporting  System. 

5.  Revision. 


6.  Weekly,  Montly.  Annually. 
Triennially. 

7.  Mandatory  for  all  except  EIA-806 
which  is  voluntary. 

8.  Businesses  or  other  for  profit. 

9.  3.264  respondents  annually  (total). 

10.  48,000  responses  annually  (total). 

11.  The  estimated  average  hours  per 
response  for  the  forms  in  the  Petroleum 
Supply  Reporting  System  are:  EIA-800, 1 
hour  EIA-801,  .52  hours;  EIA-«)2, 

.5  hours;  EIA-803,  .5  hours:  EIA-804. 

1  houn  EIA-806. 1  hour  EIA-810, 

3.25  hours;  EIA-811.  1.5  hours;  ElA-812. 

2  hours;  EIA-813. 1.5  hours;  ElA-814. 
2  hours:  EIA-816.  .75  hours;  EIA-817. 
1.5  hours;  EIA-818,  3  hours;  EIA-820. 
2  hours:  and  EIA-825,  .5  hours. 

12.  55.760  hours  annually  (total). 

13.  The  Petroleum  Supply  Reporting 
System  collects  information  needed  for 
determining  the  supply  and  disposition 
of  crude  petroleum,  petroleum  products, 
and  natural  gas  liquids.  These  data  are 
published  by  the  EIA.  Respondents  are 
operators  of  petroleum  refining  facilities, 
blending  plants,  bulk  terminals,  crude 
oil  and  product  pipeUnes,  natural  gas 
plant  facilities,  tankers  and  barges,  and 
oil  importers. 

Statutory  Authority:  Sec.  5(a),  5(b).  13(b). 
and  52,  Pub.  L  93-275.  Federal  Energy 
Administration  Act  of  1974.  (15  U.S.C.  764(a). 
764(b).  772(b).  and  790a). 

Issued  in  Washington.  DC..  July  29, 1988. 
Yvonne  M.  Bisiiop. 

Director  Statistical  Standards.  Energy 

Information  Administration. 

[FR  Doc.  88-17617  Filed  8-3-88:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-814-DR] 

Major  Disaster  and  Related 
Determinations;  Iowa 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Iowa  (FEMA- 
814-DR),  dated  July  28, 1988.  and  related 
determinations. 

DATED:  July  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott.  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-3614. 
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Notice 

Notice  is  hereby  given  that,  in  a  letter 
dated  ^ify  28, 1988,  the  President 
declared  a  maior  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974.  as  amended  (42  U.&C  5121  et  seq.. 
Pub.  L.  93-28^  as  foUows: 

I  have  detenmned  that  the  damage  in 
certain  areas  of  the  State  of  lewa  resulting 
from  tornadoes,  rains,  and  iuf^  winds,  which 
occurred  on  |uiy  IS-IQ,  1968,  is  of  safficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  Pub.  L.  33-288. 1, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Iowa. 

In  Older  to  provide  Federal  assistance,  you 
are  hereby  autlioraed  to  aJlocale  from  funds 
available  for  these  purposes,  such  anuHints 
as  you  Tind  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  imder  Pub.  L.  S3-288  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  Section  313(a). 
priority  to  certain  applications  for  public 
facility  and  public  bousing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  autfiority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 
and  redelegated  to  me,  I  hereby  appoint 
Paul  Ward  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Iowa  to  have  been 
affected  adversely  by  this  declared 
major  disaster:  Pottawattamie  County 
for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Robert  H.  Morris, 

Deputy  Director,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  88-17535  Filed  8-3-87:  8:45  am] 

BILLING  COOE  SrW-Ot-ll 


FEDERAL  MARITIME  COMBIISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 


agreemeot  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foimd  in  S  572.803  of  Title 
46  of  the  Code  of  Federal  Regtilations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  Name:  232-Q112M 

Title:  EMC/JSS  Cross  Space  Charter 
and  Sailing  Agreement 

Parties:  Evergreen  Merchant  Marine 
Corporation  (Taiwan]  Ltd.;  Johnson 
Scanstar. 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  charter 
space  from  one  another  and  coordinate 
vessel  operations  between  ports  on  the 
West  Coast  of  the  United  States  and 
Northern  Europe. 

By  Order  of  the  Federal  Maritime 
Commission. 
loaeph  C  Polking, 
Secretary. 

Dated:  August  1. 1968. 

[FR  Doc.  88-17537  FUed  8-3-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Barclays  Bank  PLC,  et  al.^  Appicatfons 
To  Engage  de  Novo  in  Pcnnissible 
Nonbanidng  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 


outweigh  possible  adverse  efCects.  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  22. 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  Barclays  Bonk  PLC  London, 
England;  Barclays  PLC.  London, 
England;  Barclays  USA  Inc., 
Wilmington,  Delaware;  to  engage  de 
novo  through  its  subsidiary  Bardays  de 
Zoete  Wedd  Government  Securities, 
Inc.,  New  York,  New  York,  in  acting  as  a 
futures  commission  merchant  with 
respect  to  futures  contracts  and  options 
on  futures  contracts  for  bulhon,  foreign 
exchange,  government  securities, 
certificates  of  deposit  and  other  money 
market  instruments  pursuant  to 
§  225.25(b)(18);  and  providing 
investment  and  financial  advice  as  a 
futures  merchant  commission  solely 
with  respect  to  futures  contracts  and 
options  of  futures  contracts  for  bullion, 
foreign  exchange,  government  securities, 
certificates  of  deposit  and  other  money 
market  instruments  pursuant  to 
§  225.25(b)(19)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  29, 1988. 
William  W.  WiiM, 
Secretary  of  the  Board. 
[FR  Doc.  88-17555  Filed  8-3-88;  8:45  am) 
BtujNGCOOc  tat«-e>-«i 


First  National  Bancorp,  Inc.,  et  al.; 
Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  US.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
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are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
26, 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

7.  First  National  Bancorp,  Inc., 
Norfolk,  New  York;  to  become  a  bank 
holding  company  by  acquiring  15.5 
percent  of  the  voting  shares  of  First 
National  Bank  of  Lisbon.  Lisbon,  New 
York. 

B.  Federal  Reserve  Bank  of  Richniond 
(Loyd  W.  Bostian.  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  Citizens  Bancsbares  Corporation, 
Olanta.  South  Carolina:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Citizens  Bank.  Olanta,  South  Carolina. 

C.  Federal  Reserve  Bank  of  AtlanU 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  SouthTrust  of  South  Carolina,  Inc., 
Latta,  South  Carolina;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Latta 
Bank  &  Trust  Company,  Latta,  South 
Carolina. 

D.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

7.  Republic  Bancorp,  Inc.,  Ann  Arbor, 
Michigan;  to  acquire  71.4  percent  of  the 
voting  shares  of  Premier 
Bancorporation.  Inc.,  Jackson,  Michigan; 
and  thereby  indirectly  acquire  Michigan 
Bank-Midwest,  Jackson,  Michigan,  and 
Michigan  Bank-Mid  South,  Litchfield. 
Michigan. 


Board  of  Governors  of  the  Federal  Reserve 
System.  July  29. 198& 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  88-17556  Filed  8-3-88;  8:45  am) 

BILUNQ  COOC  C310-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority;  Chapter 
AML;  Office  of  Budget 

Part  A.  of  the  Office  of  the  Secretary 
of  the  Statement  of  Organizational 
Functional  Statement  and  Delegation  of 
Authority  for  the  Department  of  Health 
and  Human  Services  is  amended  as 
follows:  (1)  Chapter  AML.  Office  of 
Budget,  as  last  amended  at  52  FR  28193 
(7/28/87):  and  (2)  Chapter  AMN,  Office 
of  Finance  at  52  FR  25916  (7/9/87).  This 
amendment  will  transfer  the  Working 
Capital  Fund  function  from  the  Office  of 
Finance  to  the  Office  of  Budget.  The 
changes  are  as  follows: 

1.  Section  AMN.OO  Mission  delete  the 
last  sentence,  beginning  with  "In 
addition,  the  Office  *  *  *  Board  of 
Governors." 

2.  Section  AMN.IO  Organization, 
delete  the  "Working  Capital  Fund 
Financial  Management  Staff." 

3.  Section  AMN.20  Function,  delete 
paragraph  "5  Working  Capital  Fund 
Financial  Management  Staff  in  its 
entirety. 

4.  Section  AML.00  Mission,  delete  the 
word  "and"  before  Item  No.  5  and  "Item 
5"  in  its  entirety  and  replace  with  the 
following: 

(5)  Management  and  productivity 
improvements  in  program  operations;" 
(6)  management  and  policy  for  the 
Working  Capital  Fund;  and  (7)  audit 
resolutions. 

6.  Section  AMLOO  Organization, 
change  "Division  of  OS  Budget 
Services."  to  "Division  of  OS  Budget 
Analysis." 

7.  Section  AML.20  Functions, 
paragraph  number  1  "Office  of  Budget." 
insert  the  following  after  Item  (K); 

(L)  Provides  policy,  management,  and 
financial  integrity  for  the  Working 
Capital  Fund.  (M)  Monitors 
implementation  of  cleared  Office  of 
Inspector  General  and  General 
Accounting  Office  audit  and  provides 
status  reports  to  the  Assistant  Secretary 
for  Management  and  Budget  and  key 
Department  officials.  (N)  Provides  policy 
and  technical  support  to  the  Assistant 
Secretary  for  Management  and  Budget 
and  other  senior  officials  within  the 


Office  of  the  Assistant  Secretary  for 
Management  and  Budget  on  regional 
functions. 

6.  Section  AML20  Functions,  delete 
paragraph  No.  5  "Division  of  OS  Budget 
Services  in  its  entirety  and  replace  with 
the  following: 

5.  Division  of  OS  Budget  Analysis. 
The  Director,  Division  of  OS  Budget 
Analysis  serves  as  budget  officer  and 
financial  management  adviser  for  the 
Office  of  the  Secretary.  The  Division:  (a) 
Provides  staff  assistance  to  the 
Secretary,  the  Assistant  Secretary  for 
Management  and  Budget.  OPDIV  Budget 
Officers,  and  STAFFDIV  heads  in  the 
budgetary  management  of  the  Office  of 
the  Secretary  and  the  Working  Capital 
Fund,  (b)  Provides  for  the  policy, 
management,  and  financial  integrity  of 
departmentwide  common  services 
through  the  WCF.  (c)  Monitors  a  central 
tracking  system  of  cleared  OIG  and 
GAG  audits  and  serves  as  the 
Department's  liaison  on  follow-up 
actions  between  OPDIVs,  OIG  and 
GAO.  (d)  Identifies  productivity  and 
management  improvements  for 
implementation,  (e)  Provides  budget 
policy  and  technical  support  to  the 
Deputy  Assistant  Secretaries  and  the 
Assistant  Secretary  for  Management 
and  Budget  on  regional  functions,  (f) 
Participates  in  planning,  directing,  and 
coordinating  financial  and  budgetary 
programs  of  the  Office  of  the  Secretary, 
(g)  Directs  and  provides  technical 
guidance  to  administrative  officers  in 
preparing  budgets.  Assists  in  the 
planning  and  preparation  of  the  Office 
of  the  Secretary  budget  for  presentation 
to  top  HHS  management  officials,  the 
Office  of  Management  and  Budget,  and 
the  Congress,  (h)  Develops  materials  for 
key  members  of  the  Office  of  the 
Secretary  who  testify  at  hearings  before 
the  Office  of  Management  and  Budget 
and  the  Congress,  (i)  Prepares  requests 
for  an  apportionment  of  appropriated 
funds.  Maintains  and  monitors 
subsidiary  expenditure  controls 
appropriations  in  the  Office  of  the 
Secretary,  (j)  Develops  financial 
operating  procedures  and  manuals. 
Maintains  budgetary  controls  to  ensure 
observance  of  established  ceilings  both 
on  funds  and  personnel.  Assures 
implementation  within  the  Office  of  the 
Secretary  of  Departmental  and  Federal 
fiscal  policies  and  procedures. 

Date:  July  29,  19«8. 
S.  Anthony  McCann, 

Assistant  Secretary  for  Management  and 

Budget. 

|FR  Doc.  88-17543  Filed  8-3-«8;  8:45  am) 
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Food  and  Drug  Administration 
[Docl(et»lo.8«M-0261] 

Hanita  Lenses;  Premarket  Approval  of 
ADYPi  (Etafilcon  A)  Contact  Lens 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Hanita 
Lenses,  Kibbutz  Hanita,  22885  Israel,  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1976.  of  the 
ADYPI  (etafilcon  A)  Contact  Lens.  The 
lens  is  to  be  manufactured  under  an 
agreement  with  Vistakon,  Inc., 
Jacksonville,  FL.  which  has  authorized 
Hanita  Lenses  to  incorporate 
information  contained  in  its  approved 
premarket  approval  application  for  the 
VISTAMARC™  (etafilcon  A) 
Hydrophilic  Contact  Lens.  FDA's  Center 
for  Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  by  letter 
of  June  30, 1988,  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  September  6, 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple.  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910, 
301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On  May 
5, 1987,  Hanita  Lenses,  Kibbutz  Hanita, 
22885  Israel,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  ADYPI  (etafilcon  A)  Contact  Lens  in 
spherical  and  toric  configurations.  The 
spherical  ADYPI  (etafilcon  A)  Contact 
Lens  for  daily  wear  is  indicated  for  the 
correction  of  visual  acuity  in  aphakic  or 
not-aphakic  persons  with  nondiseased 
eyes  that  are  myopic  or  hyperopic  and 
may  have  1.00  diopter  (D)  or  less  of 
astigmatism  that  does  not  interfere  with 
visual  acuity.  The  lens  ranges  in  power 
from  -20.00  D  to  +20.00  D.  The  toric 
lens  is  indicated  for  daily  wear  for  the 
improvement  of  visual  acuity  in 
individuals  with  nondiseased  not- 
aphakic  eyes  that  are  myopic  or 
hyperopic  that  require  refractive 
astigmatism  correction  of  up  to  5.00  D. 
This  lens  ranges  in  power  from  —  20.00 
D  to  +10.00  D.  The  spherical  lens  is  also 
indicated  for  extended  wear  from  1  to  30 
days  between  removals  for  cleaning  and 


disinfection  as  recommended  by  the  eye 
care  practitioner.  The  lens  is  indicated 
for  the  correction  of  visual  acuity  in 
non-aphakic  persons  with  nondiseased 
eyes  that  are  myopic  or  hyperopic  and 
have  1.00  D  or  less  of  astigmatism  that 
does  not  interfere  with  visual  acuity. 
This  lens  ranges  in  power  from  —20.00 
D  to  +14.00  D.  The  lens  is  to  be 
disinfected  using  either  a  heat  or 
chemical  lens  care  system.  The 
application  includes  authorization  from 
Vistakon.  Inc.,  Jacksonville,  FL  32207,  to 
incorporate  information  contained  in  its 
approved  premarket  approval 
applications  for  the  VISTAMARC™ 
(etafilcon  A)  Hydrophilic  Contact  Lens 
(Docket  No.  84M-0288). 

On  June  30. 1988.  CDRH  approved  the 
application  by  Hanita  Lenses  by  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  the  ADYPI  (etafilcon 
A)  Contact  Lens  states  that  the  lens  is  to 
be  used  only  with  certain  solutions  for 
disinfection  and  other  purposes.  The 
restrictive  labeling  informs  new  users 
that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  contact  lenses  only.  The 
restrictive  labeling  needs  to  be  updated 
periodically  however,  to  refer  to  new 
lens  solutions  that  CDRH  approves  for 
use  with  approved  contact  lenses  made 
of  polymers  other  than 
polymethylemethacrylate,  to  comply 
with  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  301  et 
seq.),  and  regulations  thereunder,  and 
with  the  Federal  Trade  Commission  Act 
(15  U.S.C.  41-58),  as  amended. 
Accordingly,  whenever  CDRH  publishes 
a  notice  in  the  Federal  Register  of 
approval  of  a  new  solution  for  use  with 
an  approved  lens,  each  contact  lens 
manufacturer  or  PMA  holder  shall 
correct  its  labeling  to  refer  to  the  new 
solution  at  the  next  printing  or  at  any 
other  time  CDRH  prescribes  by  letter  to 
the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 


of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal\ 
hearing  under  Part  12  (21  CFR  Part  12)  W 
FDA's  administrative  practices  and       \ 
procedures  regulations  or  a  review  of      N 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  6, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  on  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  July  26, 1988. 
|ohn  C.  ViUforth, 

Director.  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  88-17590  Filed  8-3- «8;  8:45  am) 
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I  Docket  No.  88M-0255 1 

3M/Vision  Care;  Prentarfcet  Approval 
of  3M  Fluoropolymer  (Rurofocon  A) 
Contact  Lens  for  Extended  Wear 

AQENCV:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
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approval  of  the  supplemental 
application  by  3M/Vision  Care,  St.  Paul, 
MN,  for  premarket  approval,  under  the 
Medical  Device  Amendments  of  1976,  of 
the  spherical  3M  Fluoropolymer 
(flurofocon  A)  Contact  Lens  for 
extended  wear.  After  reviewing  the 
recommendations  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  June 
21, 1988,  of  the  approval  of  the 
supplemental  application. 

DATE:  Petitions  for  administrative 
review  by  September  6, 1988. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACr 

David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460], 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On 

September  23, 1987,  3M/Vision  Care,  St. 
Paul,  MN  55144,  submitted  to  CDRH  a 
supplemental  application  for  premarket 
approval  of  the  3M  Fluoropolymer 
(flurofocon  A)  Contact  Lens  for 
extended  wear.  The  lens  is  indicated  for 
daily  wear  (during  waking  hours)  and 
extended  wear  (overnight  wear,  from  1 
to  7  days  between  removals  for  cleaning 
and  disinfection)  as  recommended  by 
the  eye  care  practitioner.  The  lens  is 
indicated  for  the  correction  of  visual 
acuity  in  not-aphakic  persons  with 
nondiseased  eyes  that  are  myopic  and 
for  the  correction  of  astigmatism  of  2.00 
diopters  (D)  or  less  that  does  not 
interfere  with  visual  acuity.  The  lens 
ranges  in  powers  from  piano  to  —7.00  D 
and  is  to  be  disinfected  using  the 
chemical  lens  care  system  specified  in 
the  approved  labeling. 

On  April  22. 1988.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  supplemental 
application.  On  June  21, 1988,  CDRH 
approved  the  supplemental  application 
by  a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 


brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  final  labeling 
is  available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460).  address  above. 

The  labeling  of  the  3M  Fluoropolymer 
(flurofocon  A)  Contact  Lens  states  that 
the  lens  is  to  be  used  only  with  certain 
solutions  for  disinfection  and  other 
purposes.  The  restrictive  labeling 
informs  new  users  that  they  must  avoid 
using  certain  products,  such  as  solutions 
intended  for  use  with  hard  contact 
lenses  only.  The  restrictive  labeling 
needs  to  be  updated  periodically, 
however,  to  refer  to  new  lens  solutions 
that  CDRH  approves  for  use  with 
approved  contact  lenses  made  of 
polymers  other  than 

polymethylmethacrylate,  to  comply  with 
the  Federal  Food,  Dmg,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.),  and 
regulations  thereunder,  and  with  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  41-68,  as  amended.  Accordingly, 
whenever  CDRH  publishes  a  notice  in 
the  Federal  Register  of  approval  of  a 
new  solution  for  use  with  an  approved 
lens,  each  contact  lens  manufacturer  or 
PMA  holder  shall  correct  its  labeling  to 
refer  to  the  new  solution  at  the  next 
printing  or  at  any  other  time  CDRH 
prescribes  by  letter  to  the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g] 
of  the  act  (21  U.S.C  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 


Petitioners  may,  at  any  time  on  or 
before  September  6, 1988.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  510(h).  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d).  360)(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  [21 
CFR  5.53). 

Dated:  July  26. 1988. 
|ohn  C  ViUforth. 

Director,  Center  for  Devices  and  Radiological 
Health. 
[PR  Doc  88-17589  Filed  8-3-88:  8^45  am| 
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Health  Care  Financing  Administration 

Medicaid  Program;  Hearing; 
Reconsideration  of  Disapproval  of  a 
Louisiana  State  Plan  Amendment 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

action:  Notice  of  hearing. 

summary:  This  notice  announces  an 
administrative  hearing  on  September  21, 
1968  in  Dallas,  Texas  to  reconsider  our 
decision  to  disapprove  Louisiana  State 
Plan  Amendment  87-33. 

CLOSING  date:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  August  19, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Docket  Clerk,  Hearing  Staff,  Bureau  of 
Eligibility.  Reimbursement  and 
Coverage,  300  East  High  Rise,  6325 
Security  Boulevard.  Baltimore. 
Maryland  21207.  Telephone:  (301)  966- 
4470. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Louisiana  State  Plan 
Amendment  87-33. 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  agency  that  informs 
the  agency  of  the  time  and  place  of  the 
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hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice.] 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issues  in  this  matter  are  whether 
Louisiana  SPA  87-33  violates  section 
1902(a)(30)  of  the  Social  Security  Act 
and  regulations  at  42  CFR  447.301  and 
447.332. 

Louisiana^A  87-33  iniplements  the 
drug  reimbursement  regulations 
published  July  31, 1987.  The  State's  plan 
amendment  indicates  that  the  State  will 
use  the  Average  Wholesale  Price  (AWP)- 
from  drug  Topics.  Blue  Book,  for  the 
purpose  of  establishing  the  estimated 
acquisttion  cost  (EAC)  levels.  SPA  87-33 
also  provides  that  the  State  agency  will 
be  the  only  one  to  determine  which 
AWP  price  best  reflects  availablility  to 
providers  and  that  "the  State  agency's 
determination  of  availability  shall  not 
be  Subjugated  by  any  other  gfouj)." 

The  current  rules  and  the  former 
Maximum  Allowable  Cost  (MAC) 
regulations  require  the  State  agencies  to 
establish  EAC  levels  at  "the  agency's 
best  estimate  of  the  price  generally  and 
currently  paid  by  providers  for  a  drug 
marketed  or  sold  by  a  particular 
manufacturer  or  labeler  in  the  package 
size  of  the  drug  most  frequently 
purchased  by  providers."  This  is 
necessary  because,  in  general,  the  State 
payments  for  drugs  may  not  exceed,  in 
the  aggregate,  payment  levels  derived 
by  applying  the  lower  of:  The  cost  of  the 
drug  plus  a  reasonable  dispensing  fee  or 
the  provider's  usual  and  customary 
charge  to  the  general  public.  HCFA 
believes  that  use  of  the  AWP  without 
modification  does  not  comport  with  the 
defmition  of  "estimated  acquisition 
cost"  (EAC)  in  42  CFR  447.301  because 
of  a  preponderance  of  evidence  which 
demonstrates  that  the  AWP  overstates 
the  price  that  providers  actually  pay  for 
drug  products.  Thus,  use  of  an 
unmodified  AWP  cannot  constitute  an 
agency's  "best  estimate"  of  current 
price.  It  also  does  not  comport  with 
section  1902(a)(30)  of  the  Act  requiring 
the  State  plan  to  assure  that  payments 


are  consistent  with  efficiency,  economy, 
and  quality  of  care. 

The  State  also  indicates  in  SPA  87-33 
that  the  State  agency  will  be  the  only 
one  to  determine  which  AWP  price  list 
reflects  availability  to  providers  and 
that  "the  State  agency's  determination 
of  availability  shall  not  be  subjugated 
by  any  other  group."  The  State  has 
indicated  that  this  preemptive  language 
is  intended  to  preclude  groups  sudh  as 
the  pharmaceutical  groups  from  making 
a  determination  about  availability,  not 
to  preclude  HCFA  from  discharging  its 
rightful  activities.  However,  this 
language  conflicts  with  42  CFR  447.332 
and  could  technically  bar  HCFA  from 
applying  to  the  State  its  determination 
of  availability. 

The  notice  to  Louisana  announcing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  its  State  plan  amendment 
reads  as  follows: 

Mr.  Howard  L  Preiean. 
Deputy  Assistant  Secretary.  Louisiana 
Department  of  Health  and  Human 
Resources.  Office  of  Family  Security, 
P.O.  Box  94055,  Baton  Rouge.  Louisiana 
70804-4055 

Dear  Mr.  Prejean:  I  am  advising  you  that 
your  request  for  reconsideration  of  the 
decision  to  disapprove  Louisiana  87-33  was 
received  on  }uly  1. 1988. 

Louisiana  87-33  implements  the  drug 
reimbursement  regulations  published  on  July 
31. 1987.  The  State's  plan  amendment 
indicates  that  the  State  will  use  the  Average 
Wholesale  Price  (AWP)  from  Drug  Topics, 
Blue  Book,  for  the  purpose  of  establishing  the 
estimated  acquisition  (EAC)  levels.  The 
amendment  also  provides  that  only  the  State 
agency  will  determine  which  AWP  price  best 
reflects  availability  to  providers  and  that  "the 
State  agency's  determination  of  availability 
shall  not  be  subjugated  by  any  other  group." 

The  issues  in  this  matter  are:  (1)  whether 
use  of  an  unmodified  AWP  constitutes  the 
agencies  "best  estimate"  of  current  prices  as 
required  by  42  CFR  447.310  and.  therefore, 
whether  payments  resulting  from  the  use  of 
the  unmodified  AWP  are  consistent  with 
efficiency,  economy,  and  quality  of  care  as 
required  by  section  1902(a](30)  of  the  Social 
Security  Act;  and  (2)  whether  the  preemptive 
language  in  section  II.E.1  of  item  12.a  (pages  2 
and  3]  of  attachment  4.19-B  conflicts  with  42 
CFR  447.332  and  could  bar  the  Health  Care 
Financing  Administration  from  applying  its 
determination  of  drug  availability  to  the 
State. 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  September  21, 1988  at  10:00  a.m. 
in  Room  1950, 1200  Main  Tower.  Dallas. 
Texas.  If  this  date  is  not  ancep'able,  we 
would  be  glad  to  set  another  date  that  is 
mutually  agreeable  to  the  parties.  The 
hearing  will  be  governed  by  the  procedures 
prescribed  in  45  CFR  201.4  and  Part  213. 

I  am  designating  Mr.  Albert  Miller  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 


between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  966-4470. 
Sincerely. 
William  L.  Roper, 
Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C.  1316);  45  CFR  201.4) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medicaid  Assistance 
Program) 

Dated:  July  27, 1988. 
WlUiam  L.  Rofier, 

Administrator.  Health  Care  Financing 
Administation. 

(FR  Doc.  88-17542  Filed  &-J-88;  8:45  am] 
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Statement  of  Organization,  Functiona, 
and  Delegationa  of  Authority 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  H«alth  Carp  Financing 
Administration  (HCFA);  (FR.  Vol.  S2.  -    - 
No.  163,  pp.  31818-31819,  dated  Monday, 
August  24. 1987.  and  FR.  Vol.  51.  No.  201. 
pp.  37078-37077,  dated  Friday,  October 
17, 1986)  is  amended  to  reflect  changes 
within  the  Office  of  the  Associate 
Administrator  for  Management  and 
Support  Services  (AAMSS).  The  changes 
reflect  a  reorganization  of  the  Division 
of  Coding  and  Standardization  Policy 
(DCSP).  Office  of  Statistics  and  Data 
Management  (OSDM),  Bureau  of  Data 
Management  and  Strategy. 

The  specific  changes  to  Part  F.  are  as 
follows: 

•  Section  FH.20.4.  is  deleted  in  its 
entirety  and  replaced  by  an  updated 
functional  statement  to  read  as  follows: 

4.  Office  of  Statistics  and  Data 
Management  (FHE7). 

Develops  and  implements  plans  and 
policies  for  the  identification, 
classification  coding,  standardization, 
development,  and  security  of  data, 
procedures,  and  standards  to  meet 
HCFA's  information  requirements. 
Formulates  policy  necessary  for 
developing  strategies  to  identify, 
organize,  store  (inventory),  and  maintain 
security  over  the  Agency's  program  data 
resources.  Performs  strategic  data 
resource  planning  to  develop  long-range 
plans  to  meet  future  data  requirements. 
Establishes  and  maintains  a  data 
dictionary  system  to  store 
documentation  on  all  systems, 
programs,  and  data  bases.  Develops  and 
maintains  the  Agency  program 
informaticm  strategy  and  plan  for 
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applying  data  planning  and  management 
techniques  to  support  the  redesign  and 
functioning  of  Agency  sy^teois.  Designs, 
implements,  maintains,  and  ensures  the 
continuing  operation  of  current  and 
revised  national  health  care  information 
and  program  design  support  systems. 
Extracts  health  care  data  necessary  to 
support  HCFA  activities  from  HCFA 
components,  the  Social  Security 
Administration,  and  other  health-related 
sources  using  large-scale  computer 
systems  and/or  personarcomputers,  as 
necessary.  Provides  sophisticated 
computational  and  statistical  services, 
mathematical  modeling,  simulations, 
systems  analysis,  and  statistical 
programming.  Designs  information 
systems,  data  bases,  and  software 
applications  for  research  and 
development.  Conducts  special  purpose 
information  retrieval  and  processing 
activities  in  support  of  projects 
undertaken  by  HCFA.  Develops 
programs  to  array  data  in  accordance 
with  general  specifications  developed 
within  HCFA.  Develops  standards  for 
and  monitors  the  quality  of  program 
management  and  statistical  data. 
Develops  policy  and  procedures 
concerning  the  release  of  program  data. 
Provides  direction  to  HCFA  staff,  other 
agencies  and  the  private  sector  on  the 
implementation  and  administration  of 
these  policies.  Coordinates  and  provides 
liaison  on  data  standards  activities,  the 
release  of  data,  matters  deahng  with 
program  data  confidentiality,  and 
research  plans  within  HCFA  and 
between  HCFA  and  other  governmental 
agencies  and  non-governmental  groups. 
Coordinates  and  provides  liaison  with 
HCFA's  Privacy  Officer  and  Freedom  of 
Information  Officer  on  all  matters 
pertaining  to  the  Privacy  Act  or  the 
Freedom  of  Information  Act. 

Serves  as  the  focal  point  for  the 
plahrting  and  evaluation  of  HCFA's  data 
standards  development.  Disseminates 
statistical  data,  estimates,  analyses,  and 
other  information  on  health-related 
programs  in  response  to  questions  from 
legislators,  program  administrators, 
policymakers,  researchers,  and  health 
planners  in  the  public  and  private 
sectors.  Screens,  evaluates,  and 
responds  to  requests  for  publicly 
available  data  including  the 
development  of  guidelines  and  initiating 
data  release  agreements.  Prepares 
statistical  reports  for  external 
publications  and  management  reports 
on  HCFA  programs  and  related  areas. 
Provides  support  for  program  analysis, 
policy  development,  and 
epidemiological  research  for  the  Federal 
End-Stage  Renal  Disease  (ESRD) 
program  and  disseminates  ESRD 


program  information  in  publications, 
management  reports,  and  responses  to 
ad  hoc  requests. 

•  Section  FH.20.D.4.d.,  Division  of 
Coding  and  Standardization  Policy  is 
deleted  in  its  entirety  and  replaced  by  a 
new  division  whose  functional 
statement  reads  as  follows: 

d.  Division  of  Data  Documentation 
and  Release  (FHE75). 

Develops  policy  to  measure  the 
quality  of  data  to  improve  the  efficiency 
and  effectiveness  of  information 
management  in  HCFA.  Develops  and 
implements  procedures  to  ensure  the 
integrity  and  proper  usage  of  statistical 
data.  Develops,  maintains,  and 
coordinates  documentation  of  the 
sources,  uses,  and  data  limitations  on 
files  produced  from  HCFA  statistical 
systems.  Participates  in  the  development 
and  establishment  of  data  standards 
used  for  areas  such  as  uniform  billing, 
uniform  reporting,  and  uniform  coding 
systems.  Develops,  maintains,  and 
coordinates  the  publication  and 
dissemination  of  manuals  such  as  the 
Statistical  Files  Manual  and  HCFA  Data 
Profiles  to  inform  other  government 
agencies  and  non-government 
organizations  of  the  data  maintained  in 
HCFA's  statistical  systems.  Provides 
advice  and  consultation  on  the 
availability  and  use  of  HCFA's  data. 
Develops  and  implements  data  release 
policies  and  costing  methodologies  to  be 
used  when  releasing  information  to  the 
public.  Serves  as  the  Agency  focal  point, 
and  provides  staff  support  for  the 
Director,  BDMS,  for  data  poUcy  task 
forces  and  advisory  groups  such  as  the 
National  Committee  on  Vital  and  Health 
Statistics.  Develops  policy  and 
procedures  concerning  the  release  of 
program  data.  Develops  and  implements 
confidentiality  policies  applying  to  the 
generation,  collection,  analysis, 
interpretation,  and  release  of  Medicare 
program  and  enrollment  data. 
Coordinates  with  HCFA's  Privacy 
Officer  and  Freedom  of  Information 
Officer  in  developing  and  applying 
Privacy  Act  and  Freedom  of  Information 
Act  policies  and  procedures  to  HCFA 
program  data  released  to  other  Federal 
components,  research  organizations, 
HCFA  conti'actors,  and  to  the  public. 

Date;  July  13, 1988. 

William  L.  Roper,  ■  )... 

AJminislrotor. 

|FR  Doc  88-17541  Filed  8-3-68:  8.-45  am| 
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National  Institutes  of  Health 

National  histttute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meetings  of  Subcommittees  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  meetings  of 
subcommittees  of  the  National  Kidney 
and  Urologic  Diseases  Advisory  Board. 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  (NIDDK). 
The  primary  purpose  for  the  meetings  is 
to  develop  a  national  long-range  plan  to 
combat  kidney  and  urologic  diseases. 
Although  the  meetings  will  be  open  to 
the  public,  attendance  will  be  limited  to 
space  available.  Notice  of  the  meeting 
rooms  will  be  posted. 

This  notice  is  being  published  less 
than  fifteen  (15)  days  prior  to  the 
meeting  date  because  of  difficulty  with 
coordinating  attendance  in  order  to 
assure  a  quorum. 

For  any  further  information,  please 
contact  Dr.  Ralph  Bain,  Executive 
Director,  National  Kidney  and  Urologic 
Diseases  Advisory  Board,  1801  Rockville 
Pike,  Suite  500,  Rockville,  Maryland 
20852,  (301)  498-6045.  His  office  will 
provide,  for  example,  a  membership 
roster  of  the  Committee  and  an  agenda 
and  summaries  of  the  actual  meetings. 

Name  of  Subcommittee:  Access  to  and 
Delivery  of  Care  Subcommittee 

Dates  of  Meeting:  August  7-8, 1988. 
Time  of  Meeting:  8:00  a.m.-5:00  p.m. 
Place  of  Meeting:  Prospect  Associates, 

1801  Rockville  Pike,  Suite  500, 

Rockville.  Maryland  20852. 
Purpose  of  Meeting:  To  develop  a  report 

and  make  preliminary 

recommendations  related  to  patient 

access  to  care  and  the  delivery  of  that 

care. 

Name  of  Subcommittee:  Scope  and 
Impact  [Data  Subcommittee] 

Date  of  Meeting:  August  12, 1988. 

Time  of  Meeting:  8:00  a.m.-5:00  p.m. 

Place  of  Meeting:  Kansas  City  Airport 
Marriott,  775  Brasiha.  Kansas  City, 
Missouri  64153. 

Purpose  of  Meeting:  To  review  the 
incidence  and  prevalence  of  kidney 
and  urologic  diseases  and  develop 
preliminary  recommendations  for 
future  data  needs. 

Name  of  Subcommittee:  Meeting  of 
Research  Subcommittee  Chainnen 

Date  of  Meeting:  August  15, 1988. 
Time  of  Meeting:  8:00  a.m.-5:00  p.m. 
Place  of  Meeting:  American  Airt'^ss 
Admiral  Club,  Hartsfield  Atlanta 
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International  Airport  Atlanta, 
Georgia  30320. 

Purpose  of  Meeting:  To  review  research 
accompiishments  and  research 
opportunities  and  to  develop  a  report 
and  recommendations  to  develop  a 
national  long-range  plan  to  combat 
kidney  and  urologic  diseases. 
Ddled:  July  29. 19e& 

Belt)- 1.  Bevsridge. 

NIH  Committee  Management  Officer. 

[FR  Doc.  88-17575  Filed  8-3-88:  8:45  am] 

BtLUNG  COOC  4T40-4>t-M 

Office  of  CMW  Support  Enforcement 

Conformity  of  ChM  Support 
Enforcement  Plan  of  ttie  State  of 
iilarytand  with  Federal  Requirements; 
Hearing 

Notice  of  hearing  is  hereby  given  as 
set  forth  in  a  letter  that  has  been  sent  to 
the  State  of  Maryland's  Department  of 
Human  Resources. 

The  letter  is  in  response  to  the  letter 
of  May  18  from  Ms.  Ruth  Massinga. 
Secretary  of  the  Maryland  Department 
of  Human  Resources,  requesting  a 
hearing  prior  to  my  Onal  decision  to 
approve  or  disapprove  Maryland's  State 
IV-D  plan  in  accordance  with  the 
procedures  set  forth  in  OCSE-AT-86-21. 

Pursuant  to  45  CFR  213.12, 1  am 
scheduling  a  hearing  to  be  held  on  the 
27th  day  of  September  1988  in 
Washington.  DC,  at  9:30  a.m.  in  Room 
2155  of  the  Board  of  Contract  Appeals. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington.  DC  20410. 

In  accordance  with  45  CFR  213.21. 1 
have  designated  Norval  D.  Settle.  Chair 
of  the  Departmental  Grant  Appeals 
Board,  as  the  presiding  officer  for  State 
plan  disapproval  hearings,  and  he  has 
redesignated  Donald  F.  Garrett  as  the 
presiding  officer  for  Maryland's  hearing. 
The  hearing  will  be  conducted  under  the 
provisions  of  45  CFR  Part  213. 

The  issues  which  will  be  considered 
at  the  hearing  concern  whether 
Maryland's  State  FV-D  plan  is  in 
conformance  with  State  plan 
requirements,  as  specified  in  my  notices 
of  December  8, 1987  and  March  10, 1988. 
Specifically,  the  issues  are  whether 

1.  The  State  has  failed  to  submit  an 
amendment  to  its  State  plan  ac  section 
2.12-9  providing  for  the  prohibition  of 
retroactive  modification  of  child  support 
arrears,  in  accordance  with  the 
requirements  at  42  U.S.C.  666(a)(9). 


2.  The  State  has  failed  to  submit  an 
amendment  to  its  State  plan  at  section 
3.11-1  providing  for  the  establishment  of 
guidelines  for  setting  child  support 
awards,  in  accordance  with 
requirements  at  45  CFR  302.56. 

Any  further  inquiries,  submissions  or 
correspondence  regarding  this  hearing 
should  be  filed  in  an  original  and  two 
copies  with  Mr.  Garrett  at  the 
Departmental  Grant  Appeals  Board, 
Room  451,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue 
SW.,  Washington,  DC  20201,  where  the 
record  of  this  hearing  will  be  kept.  Each 
submission  must  include  a  statement 
that  a  copy  of  the  material  has  been  sent 
to  the  other  party,  identifying  when  and 
to  whom  the  copy  was  sent.  For 
convenience,  please  refer  to  Docket  No. 
88-123  assigned  to  these  proceedings. 

Ddted:  July  29. 1988. 

Wayne  A.  SUnton. 

Director.  Office  of  Child  Support 
Enforcement 

[FR  Doc  88-17470  Filed  8-3-86:  &45  am] 

BttUNG  COM  4tS»-M-H 


DEPARTIMENT  OF  HOUStNG  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
(Dodcet  No.  N-S8-1840) 

Sulsmlssion  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS.  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Commwits  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURfTMER  INFORMATION  CONTACT 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 


toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 
SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  fi^quently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Offi'cer 
for  the  Department 

Authority:  Sec  3507  of  the  Paperwork 
Reduction  Act.  44  US.C  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  July  2a  1988. 
David  S.  Cristy, 

Deputy  Director.  Information  Policy  and 
Management  Division. 

Proposal:  Urban  Development  Actioa 
Grant  Program — Applications  from 
Consortia  of  Small  Gties  (FR-238t) 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  tiie 
Information  and  its  Proposed  Use: 
This  rule  proposes  to  permit  consortia 
of  geographically  proximate  cities  of 
less  than  50.000  to  apply  for  grants  on 
behalf  of  a  member  city  that  is 
otherwise  eligible  for  assistance  but 
unable  to  hanidle  independently  the 
administrative  or  financial  burden  of 
a  desired  project.  This  information 
will  be  needed  to  evaluate  funding 
requests  from  consortia  of  small  cities. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  On  Occasion. 

Reporting  Burden: 


UMI 


Number  ol 
respondents 

X 

Frequency 
of  response 

X 

Hours  per 
response 

Burden 
hours 

Application 

5 

1 

8 

dCt 

Total  Estimated  Burden  Hours:  40. 

Status:  New. 

Contact:  Michael  J.  McMahon.  HUD, 

(202)  755-8227,  John  Allison,  OMB. 

(202)  395-6880. 
Date:  July  28, 1988. 


Proposal:  Single  Family  Mortgage 
Insurance  on  Allegany  Reservation  of 
Seneca  Indians  (FR-2382) 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  rule  implements  Section  203(q)  of 
the  National  Housing  Act.  The 
information  is  necessary  to  assure 
that  borrowers  fully  realize  their  risks. 


and  to  document  that  remedies,  other 
than  assignment  and  foreclosure,  have 
been  exhausted. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households,  Businesses  or  Other  For- 
ProHt,  and  Small  Businesses  or 
Organizations. 

Frequency  of  Submission:  On  Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequerx^ 
of  response 


Hours  per 
response 


Burden 
hours 


Assignment  request . 


10 


.55 


27.5 


Tata/  Estimated  Burden  Hours:  27.5 

Status:  Extension. 

Contact:  Richard  E.  Harrington,  HUD, 

(202)  755-5676,  John  Allison,  OMB, 

(202)  395-6880. 
Date:  July  21. 1988. 


Proposal:  Survey  of  Market  Absorption 
(SOMA)  of  New  Apartment  Buildings 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
survey  measures  the  rate  at  which 
different  types  of  new  rental  and 
condominium  apartments  are 
absorbed,  i.e.,  taken  off  the  market.  It 


provides  a  basis  for  analyzing  the 
degree  to  which  apartment  building 
activity  is  meeting  present  and  future 
needs. 

Form  Number  H-31. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  On  Occasion 
and  Quarterly. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  resporise 


Hours  per 
respoTKe 


Burden 
hours 


H-31. 


12,000 


3.600 


Total  Estimated  Burden  Hours:  3,600. 

Status:  Extension. 

Contact:  Connie  H.  Casey,  HUD,  (202) 

755-5060,  John  Allison,  OMB,  (202) 

395-6H80. 
Date:  July  26, 1988. 

[FR  Doc.  88-17598  Filed  8-3-88;  8:45  am] 

BILLING  COOC  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Protection  Island  National  Wildlife 
Refuge;  County  of  Jefferson,  WA 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
sufficient  lands,  waters  and  interests 
therein  have  been  acquired  to  establish 
the  Protection  Island  National  Wildlife 


Refuge  located  in  the  County  of 
Jefferson,  State  of  Washington. 
DATE:  This  action  is  effective  as  of 
August  26, 1988. 

ADDRESS:  Copies  of  a  map  showing  the 
refuge  boundary  are  available  upon 
request  at  the  following  location:  U.S. 
Fish  and  Wildlife  Service  (ARW/RE), 
Lloyd  500  Building,  Suite  1692,  500  NE 
Multnomah  Street,  Portland,  Oregon 
97232. 

FOR  FURTHER  INFORMATION  CONTACT 

Georgia  Shirilla  of  the  USFWS  Division 
of  Realty  at  the  Portland  address  given 
above;  telephone  503/231-2236,  (FTS) 
429-2236. 

SUPPLEMENTARY  INFORMATION!  The  Act 
to  authorize  the  Protection  Island 
National  Wildlife  Refuge  was  enacted 
by  Congress  on  October  15, 1982  (Pub.  L. 
97-333).  This  Act  directed  the  Secretary 
of  the  Interior  to  establish  the  refuge  by 
publication  in  the  Federal  Register. 


Date:  July  26, 1988. 
Wally  Sieucker, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service. 

[FR  Doc.  88-17593  Filed  8-3-68:  8:45  amj 

BILUNG  CODE  43tO-AN-M 

Bureau  of  Land  Management 
[AZ-050-0»-4333-12] 

Revision  of  Regulations  Governing 
Public  Use;  Betty's  Kitchen  Wildlife 
and  Interpretation  Area;  Yuma 
Resource  Area,  AZ 

AGENCY:  Bureau  of  Land  Management; 

Interior. 

ACTION:  Establish  additional  regulations 

governing  public  use  at  Betty's  Kitchen 

Wildlife  and  Interpretation  Area  in  the 

Yuma  Resource  Area. 

SUMMARY:  In  addition  to  the  regulations 
which  apply  to  all  public  lands,  in  the 
following  area  there  will  be  no 
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discharge  of  fireaima  and  no  open  fires. 
Fires  will  be  allowed  only  in  the 
enclosed  Hreplaces.  Vehicles  must  be 
kept  on  the  established  roads  and  within 
the  graveled  areas  delineated  by  post- 
and-cable  fence.  Pets  must  be  kept  on  a 
leash.  There  will  be  no  cutting  or 
damaging  of  plants  or  any  other  natural 
features. 

Area  and  Activity:  Betty's  Kitchen, 
Regulations. 

Location: 

Portion  of  GftSRM 

T.  7  &.  R.  22  W..  (partially  unsurveyed) 
Sec  14,  SWV4NWy4SEV4,  SEV4NEy*SWy4, 

SWV4NEV4NEy«SWy4.  SEV«NWV4NEy4 

swy4. 

CoDtaining  10  acres,  more  or  less. 
date:  Effective  August  1, 198& 
FOR  FURTHER  INFORMATION  CONTACT 
Sue  E.  Richardson,  Area  Manager.  Yuma 
Resource  Area;  3150  Winsor  Avenue; 
Yuma.  Arizona  85365;  602-726-6300. 
SUPPIEMENTARV  INFORMATION: 
Authority  for  this  action  is  contained  in 
43  CFR  8364.1.  These  regulations  are 
being  established  to  protect  wildlife  and 
wildHfe  habitat  at  the  lO-acre  Betty's 
Kitchen  Wildlife  and  Interpretation 
Area.  This  area  is  within  the  security 
zone  of  Laguna  Dam,  so  it  is  already 
closed  to  overnight  camping  and  to 
swimming.  The  use  of  fireworks  is  also 
already  prohibited  by  State  law. 

Date:  July  26, 198a 
Robert  V.  Abbey, 

Acting  District  Manager. 

[FR  Doc.  88-17523  Filed  8-3-88;  8:45  amj 

BILUNQ  CODE  4310-32-M 


[CA-060-08-4352-12] 

Use  Restriction  Order;  San  Bernardino 
County,  CA 

Use  Restriction  Order 

The  following  order,  affecting  the 
lands  captioned  below,  was  issued  on 
July  29. 1988. 

T.  1  S..  R.  2  W..  SBM, 

Sec  8,  sviNwy4,  Nwy4SEy4.  swy4. 

T.  1  S..  R.  3  W.,  SBM. 
Sec.  2,  SEy4SEy*: 
Sec.  10.  S%NWy4,  NEy4NEy4,  SV4NEy4, 

sv4SEy4.swy4; 

SEc  12,  N^^^y4,  SWy4SEy4,  NV4SWV4. 

swy4Swy4. 

I  have  determined  that  vehicular  use 
of  the  above  captioned  lands  is  causing 
environmental  degradation  and  damage 
to  the  habitat  of  two  plant  species 
[Eriastrum  densifolium  ssp.  sanctorum 
and  Centrostegia  leptoceras)  which  are 
Federally  listed  as  endangered.  In  order 
to  rectify  this  situation,  I  hereby  order 
the  above  captioned  public  land  closed 


to  all  vehicular  use  pursuant  to  43  CFR 
8364.1,  with  the  exception  of  state, 
county  and  city  roads  and  the  road 
adjacent  to  the  southern  boundary  of 
section  10. 

Any  person  who  knowingly  and 
willfully  violates  this  order  may  be 
subject  to  $1000  fine  and /or  one  year 
imprisonment. 

Persons  exempt  from  this  order  shall 
include  law  enforcement  personnel, 
persons  p^orming  the  official 
administrative  functions  of  the  Bureau 
of  Land  Management,  persons 
performing  the  official  administrative 
functions  of  the  San  Bernardino  Valley 
Water  Conservation  District,  and 
persons  acting  under  specific 
authorizations  granted  by  the  Bureau  of 
Land  Management. 

This  order  shall  remain  in  effect  until 
further  notice. 

Date:  July  29, 198a 
Leslie  N4.CoBe, 
Area  Manager. 

[FR  Doc  88-17522  Filed  8-3-88;  8:45  amJ 
SnjJNG  CODE  431(M(Hi 


[lJT-040-08-4333-09] 

Environmental  Assessments;  Actions 
Within  Wfldemess  Study  Areas 

AGENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  availability  of  three 
draft  environmental  assessments  for 
activities  within  wilderness  study  areas. 

ADDRESS:  To  obtain  a  copy  of  the  horse 
endurance  ride  Environmental 
Assessment  contact  George  Petemel, 
Area  Manager,  Escalante  Resource 
Area,  P.O.  Box  225.  Escalante.  UT  84726, 
or  telephone  801/826-4291. 

To  obtain  a  copy  of  the  Commercial 
Guide  Service  Environmental 
Assessment,  or  the  Environmental 
Assessment  on  the  Agricultural 
Trespass  contact  Martha  Hahn.  Area 
Manager,  Kanab  Resource  Area,  P.O. 
Box  459,  Kanab,  UT  84741  or  telephone 
801/644-2672. 

summary:  The  Bureau  of  Land 
Management,  Cedar  City  City  District,  is 
proposing  to  authorize  a  recreation 
permit  for  a  horseback  endurance  ride,  a 
commercial  permit  for  a  big  game 
guiding  service,  and  a  reclamation  plan 
for  the  rehabilitation  of  an  agricultural 
trespass.  These  activities  are  to  take 
place  within  several  wilderness  study 
areas  located  in  southwestern  Utah. 
These  documents  are  now  available  for 
public  review  and  comment  Comments 
should  be  submitted  on  or  before 
September  6, 1988. 


Date:  July  27. 1988. 
AHbtir  L  Tail. 
Acting  Distrji-t  Manager. 
(FR  Doc  88-17520  Filed  8-3-88:  8:45  am) 
MUJNQ  COOC  4I10-0O-« 

[ID-060-OS-441(M»I 

Coeur  d'Alene  District;  Planning 
Activity 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  intent  amendment  to 
the  Emerald  Empire  Management 
Framework  Plan  and  Chief  Joseph 
Management  Framework  Plan. 

summary:  The  Couer  d'Alene  District. 
Bureau  of  Land  Management  proposes 
to  amend  the  Emerald  Empire  and  Chief 
Joseph  Management  Framework  Plans 
to  categorize  all  district  administered 
lands  into  the  following  land  tenure 
areas: 

A.  Management  Areas — lands  which 
will  remain  in  public  ownership  for  the 
long-term; 

B.  Adjustment  Areas — lands  which 
are  not  considered  necessary  for  long- 
term  public  ownership. 

The  planning  amendments  will 
involve  approximately  250,000  acres  of 
public  lands  scattered  throughout  the 
eleven  northernmost  counties  of  Idaho. 

The  anticipated  issues  involve  timber 
management,  wildlife,  livestock  grazing, 
rights-of-way.  and  those  realty  actions 
necessary  to  implement  land  tenure 
adjustments  (acquisitions,  exchange, 
and/or  disposal  of  lands). 

An  interdisciplinary  team  consisting 
of  wildlife,  hydrology,  soils,  recreation, 
minerals,  forestry,  range,  archeology, 
and  realty  specialists  will  prepare  the 
amendment  and  environmental  analysis. 

Public  participation  will  occur 
throughout  the  amendment  process  and 
affected  publics  are  invited  to 
participate.  Activities  will  include 
letters,  comment  response  sheets,  public 
meetings,  and  District  Advisory  Council 
meetings.  It  is  anticipated  that  a  draft 
proposal  will  be  available  for  public 
review  in  January,  1969  and  that  public 
meetings  will  be  held  in  late  Febtuary, 
1989.  These  activities  will  be  announced 
through  local  newspapers,  radio 
stations,  and  individual  letters. 

ADDRESS:  Persons  interested  in 
participating  in  this  plan  amendment 
process  or  those  desiring  further 
information  should  contact  Ted  Graf. 
Planning  Team  Leader,  Bureau  of  Land 
Management,  Couer  d'Alene  District 
Office,  1808  North  Third  Street  Couer 
d'Alene.  Idaho  83814. 


I 
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Date:  July  29. 1988.   ■ 
Merl  Lombard, 
Acting  District  Manager. 
|FR  Doc.  88-17611  Filed  8-3-88;  8:45  am] 

BILUNG  CODE  4310-CG-M 


[CO-010-08-4322-02] 

Craig  District  Grazing  Advisory  Board; 
Meeting 

Time  and  Date:  September  8, 1988,  at 
lOajn. 

Place:  Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado. 

Status:  Open  to  public,  interested 
persons  may  make  oral  statements 
between  10  a.m.  and  11  a.m.,  or  may  file 
written  statements. 

Matters  to  be  Considered: 

1.  Election  of  officers. 

2.  New  Grazing  Regulations. 

3.  Status  report  on  FY  '88  range 
improvement  projects. 

4.  Area  reports  including  updates  on 
•  land  use  and  activity  planning. 

5.  Expenditure  of  Grazing  Advisory 
Board  Funds. 

Contact  Person  for  More  Information: 
John  Denker,  Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado  81625, 
Phone:  (303)  824-8261. 

Dated:  July  28. 1988. 
lerry  L.  Kidd, 

Associate  District  Manager. 
(FR  Doc.  88-17604  Filed  8-3-88:  8:45  am] 
BILUNG  CODE  4310-JB-M 


[NV-040-08-4322-12] 

Ely  District  Grazing  Advisory  Board; 
■Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  hearing. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  94-^79  and  43 
CFR  Part  1780  that  a  meeting  of  the  Ely 
District  Grazing  Advisory  Board  will  be 
held  on  Friday,  September  16, 1988. 

The  meeting  will  convene  at  9:30  a.m. 
in  the  Conference  Room  of  the  Ely 
District  Office  located  on  the  Pioche 
Highway  one  mile  south  of  Ely,  Nevada. 

The  main  agenda  items  will  be  the 
status  of  activity  planning  efforts  in  the 
district  and  projects  programmed  for 
construction  of  feasibility  and  survey 
and  design  studies  next  fiscal  year. 

Public  comment  time  is  scheduled  for 
11:00  a.m.  The  public  is  invited  to  attend 
this  meeting  and  may,  at  the  designated 
time,  submit  written  or  oral  statements 
for  the  advisory  board's  consideration. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  and 


reproduction  during  regular  office  hours 
within  30  days  following  the  meeting. 

address:  Comments  and  suggestions 
should  be  sent  to:  Bureau  of  Land 
Management,  Star  Route  5,  Box  1,  Ely, 
Nevada  89301. 

FOR  FURTHER  INFORMATION  CONTACT 
Kathy  Undsey,  (702)  289-4865. 

Dated:  July  25, 1988. 
Kenneth  G.  Walker, 
District  Manager. 
[FR  Doc.  88-17606  Filed  8-3-88;  8:45  am) 

BILLING  COOE  43«(M1C-*I 


lCO-070-08-4212-01 1 

Grand  Junction  District  Multiple  Use 
Advisory  Council;  Meeting 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
action:  Grand  junction  District  Multiple 
Use  Advisory  Council  Meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-579  that  a 
meeting  of  the  Grand  Junction  District 
Advisory  Council  will  be  held  on  Friday, 
September  9, 1988. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  on  Friday,  September  9,  will  be 
held  at  the  Grand  Junction  District 
Office,  764  Horizon  Drive,  Grand 
Junction,  Colorado  81506  from  9  a.m.-5 
p.m.  A  public  comment  period  is 
scheduled  for  4  p.m. 

The  meeting  will  include  a  tour  of  the 
wildhorse  roundup  in  the  Little 
Bookcliffs  Wildhorse  Area. 

The  tour  is  open  to  the  public; 
however,  transportation  will  be 
provided  for  Council  members  only. 
Bruce  Conrad, 

District  Manager,  Grand  Junction  District. 
[FR  Doc.  88-17526  Filed  8-3-88;  8:45  am] 

BUXING  COOE  4310-t4-M 


( NM-030-0e-4322- 1 4  ] 

Las  Cruces  District  Grazing  Advisory 
Board;  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  meeting  will  be  a  field 
trip  to  view  various  range  improvement 
projects.  The  itinerary  and  agenda  are: 

1.  8:00  a.m. — Leave  the  Las  Cruces 
District  Office. 

2.  9:15  a.m. — Review  Prisor  Pasture 
Brush  Control  Project. 

3. 10:15  a.m. — Review  Renick  Fence. 
4. 10:45  a.m. — Review  Johnson  Pasture 
Brush  Control. 


5. 11:15  a.m.— 1:00  p.m.— Dutch  Treat 
Lunch,  Ben  Cain's  Aleman  (Bar  Cross) 
Ranch. 

6. 1.00  p.m. — Review  of  Minutes. 

7. 1:15  p.m. — Pij^lic  Comment  Period. 

8. 1:30  p.m. — Update  on  8100  Program. 

9. 1:45  p.m. — Discussion  of  Future 
Agenda  Items. 

10.  2K)0  p.m. — Adjourn. 
DATE:  Board  members  and  interested 
parties  should  meet  at  the  Las  Cruces 
District  Bureau  of  Land  Management 
Office.  1800  Marquess,  Las  Cruces,  New 
Mexico  at  7:30  a.m.,  September  8. 1988. 
The  group  will  leave  the  Las  Cruces 
District  Office  at  8:00  a.m.  to  proceed  to 
the  Lewis  Cain  allotment. 
FOR  FURTHER  INFORMATION  CONTACT  H. 
James  Fox.  District  Manager,  Las  Cruces 
District  Office,  Bureau  of  Land 
Management,  1800  Marquess  Street,  Las 
Cruces,  New  Mexico  88005  or  at  (505) 
525-8228. 
July  2a  198a 
Robert  R.  Calkins, 
A  cting  District  Manager 
[FR  Doc.  88-17527  Filed  8-3-88:  8:45  am] 

BILUNG  CODE  4310-PB-M 


[OR-100-84-6310-02:  GPS-215] 

Meeting;  Rosetuirg  District  Advisory 
Council 

AGENCY:  Bureau  of  Land  Management; 

Interior. 

ACTION:  Notice  of  Meeting — July  29, 

1988. 

SUMMARY:  The  Roseburg  District 
Advisory  Council  for  the  Bureau  of  Land 
Management  will  tour  recreation  areas 
within  the  North  Umpqua  Resource 
Area,  September  13, 1988.  The  Council 
will  be  briefed  on  existing  recreation 
opportunities  and  facilities  and  progress 
made  on  the  North  Umpqua  Trail. 
ADDRESS:  The  tour  will  begin  in  the  west 
parking  lot  of  the  BLM  Roseburg  District 
Office,  777  NW.  Garden  Valley  Blvd.. 
Roseburg,  OR. 

FOR  FURTHER  INFORMATION  CONTACT 
Mel  Ingeroi,  Public  Affairs  Specialist, 
BLM  Roseburg  District  (503)  672-4491. 
SUPPLEMENTAL  INFORMATION:  The  tOUr 
will  leave  the  west  parking  lot  of  the 
District  Office  at  8:15  a.m.  The  tour  is 
open  to  the  public,  and  an  opportunity 
for  public  comment  will  be  provided  at 
9:45  a.m.  Anyone  wishing  to  address  the 
Council  should  contact  the  District 
Public  Affairs  Specialist  at  least  one  day 
in  advance  of  the  tour.  Members  of  the 
public  are  responsible  for  their  own 
transportation.  Summary  minutes  will 
be  prepared  and  made  available  for 
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public  inspection  within  30  days  of  the 
tour. 

Date:  |uly  29, 1988. 
Richard  G.  Burcfa. 

Acting  District  Manager. 

(FR  Doc.  88-17605  Filed  8-3-88;  8;45  am] 

BMJJNQ  CODE  4310-33-4I 


[OR-13(M)8-4830-12-ADVB:  GP8-213] 

Spokane  District  Advisory  Council; 
IMeetlng 

AGENCY  Bureau  of  Land  Management. 
Interior. 

action:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-579  and  43 
CFR.  Part  1780,  that  a  meeting  of  the 
Spokane  District  Advisory  Council  will 
be  held  on  September  7, 1988.  The 
meeting  will  begin  at  9:30  a.m.  in  the 
conference  room  of  the  BLM  Spokane 
District  Office,  East  4217  Main  Avenue, 
Spokane,  Washington. 

The  Agenda  for  the  meeting  is  as 
follows: 

1.  Opening  remarks  and  general 
business. 

2.  Yakima  Canyon  Plan. 

3.  Iceberg  Point  and  Point  Colville 
Areas  of  Critical  Environmental 
Concern. 

4.  Uranium  mines  status. 

5.  Land  exchanges. 

6.  Oroville  hazardous  material  site. 

7.  Lambert  Creek  recreation  proposal. 

8.  Fiscal  year  1988  work  plan. 
Any  responsible  person  wishing  to 

make  an  oral  statement  should  notify 
the  District  Manager,  Bureau  of  Land 
Management,  Spokane  District  Office, 
East  4217  Main  Avenue.  Spoxane, 
Washington  99202.  or  telephone  (509) 
456-2570  by  the  close  of  business.  4:30 
p.m..  Friday,  September  2, 1988. 
Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager. 

A  written  report  of  the  Council 
Meeting  will  be  maintained  at  the  BLM 
Spokane  District  OfHce  an  will  be  made 
available  for  public  inspection. 
Reproduction  of  the  meeting  report  will 
be  made  available  to  the  public  at  the 
cost  of  duplication. 

The  meeting  is  open  to  the  public  and 
news  media. 

Dated:  luly  29. 1988. 
loseph  K.  Buesing, 
District  Manager. 

(FR  Doc.  88-17528  Filed  8-3-88:  8:45  am] 
aHJJNQ  cow  4310-3»^ 


[CA-050-4410-021 

Uldah,  CA;  District  Advisory  Council 
IMeetlng 

AGENCY:  Bureau  of  Land  Management; 
Interior. 

action:  Notice  of  meeting,  Ukiah. 
California,  District  Advisory  Council. 

SUMMARY:  Pursuant  to  Pub.  L.  94-579 
and  43  CFR  1780,  the  Ukiah  District 
Advisory  Council  will  meet  in  Redding, 
California.  September  8-9, 1988,  to 
discuss  issues  and  alternatives  to  be 
addressed  in  a  resource  management 
plan  for  public  lands  in  the  Bureau's 
Redding  Resource  Area. 

DATES:  The  meeting  will  begin  at  10:00 
a.m.  Thursday,  September  8, 1988,  and 
adjourn  at  3:00  p.m.  Friday,  September  9. 
1988. 

ADDRESS:  The  meeting  will  be  held  at 
the  Bureau  of  Land  Management  Office, 
355  Hemsted  Drive,  Redding,  California. 
A  portion  of  Thursday  and  Friday  will 
be  spent  visiting  some  of  the  public  land 
parcels  to  be  considered  in  the  resource 
management  plan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Taglio,  Ukiah  District  Office, 
Bureau  of  Land  Management,  555  Leslie 
Street,  Ukiah,  California  95482.  (707) 
462-3873. 

SUPPLEMENTARY  INFORMATION:  The 

Redding  Resource  Area  is  responsible 
for  the  management  of  approximately 
230,000  acres  of  public  land  scattered 
throughout  the  five-county  area  of 
Siskiyou,  Trinity,  Shasta,  Tehema,  and 
Butte.  Predominant  uses  of  the  public 
lands  are  timber  harvesting,  grazing, 
mining,  wildlife  habitat,  recreation,  and 
rights-of-way. 

The  meeting  is  open  to  the  public. 
Individuals  may  submit  oral  or  written 
comments  for  the  Council's 
consideration.  Opportunity  for  oral 
comments  will  be  provided  at  1:00  p.m. 
Thursday.  September  8. 1988.  Summary 
minutes  of  the  meeting  will  be 
maintained  by  the  Ukiah  District  Office 
and  will  be  available  for  inspection  and 
reproduction  within  30  days  of  the 
meeting. 

Date:  luly  25. 1988. 

Alfred  W.  Wright. 

District  Manager. 

[FR  Doc.  88-17529  Filed  8-3-88:  8:45  am| 
MUJMG  CODE  4310-33-M 


IAZ-04O-O8-4212-14-A042,  A  178921 

Receipt  Of  Conveyance  of  IMineral 
Interest  Application  In  Coctilse 
County,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  receipt  of  conveyance 
of  Mineral  Interest  Application  A  17892 
in  Cochise  County,  AZ. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  section  209  of  the  Act  of 
October  21, 1976,  90  Stat.  2757,  (immie  L. 
Jackson  has  applied  to  purchase  the 
mineral  estate  described  as  follows: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  19  S.,  R.  21  E.. 
Sec.  31,  SWy4NEV«. 

Containing  40.00  acres,  more  or  less. 

Upon  pubhcation  of  the  notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  such  mineral  interests,  upon  final 
rejection  of  the  application  or  two  years 
from  the  date  of  publication  of  this 
notice. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  concerning  this 
application  may  be  obtained  from  the 
San  Simon  Resource  Area  Manager. 
Safford  District  Office,  425  E.  4th  Street. 
Safford,  Arizona  85546. 
Ray  A.  Brady, 
District  Manager 
Date:  July  27, 1988. 

(FR  Doc.  88-17517  Filed  8-3-88;  8:45  amj 

WUJNO  CODE  4310-32-M 


[MT-93(M)8-4920-10-788S;  SDM  72425) 

Conveyance  of  Mineral  Estate  in 
Custer  County,  SD 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  This  notice  informs  the  public 
and  interested  state  and  local 
governmental  officials  of  the  issuance  of 
a  conveyance  document  to  complete  the 
exchange  of  mineral  estates  between  the 
State  of  South  Dakota  and  the  Bureau  of 
Land  Management  pursuant  to  the  Act 
of  October  21, 1976,  43  U.S.C.  1716, 
(FLPMA).  The  mineral  estate  acquired 
by  the  United  States  in  this  exchange  is 
within  the  boundary  of  the  Wind  Cave 
National  Park  Withdrawal  created  by 


Act  of  Congress  dated  August  9, 1946. 

Therefore,  the  minerals  are  not 

available  for  mineral  leasing  or  mineral 

location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  H.  Croteau,  Chief,  Lands 
Adjudication  Section,  BLM,  Montana 
State  Office,  P.O.  Box  36600,  Billings, 
Montana  59107,  (406)  657-6082. 

SUPPLEMENTARY  INFORMATION:  1.  Notice 
is  hereby  given  that  pursuant  to  section 
206  of  FLPMA,  the  following  described 
mineral  estate  was  transferred  to  the 
State  of  South  Dakota: 

Black  Hills  Meridian,  South  Dakota 

T.  5  S.,  R.  6  E.. 
Sec.  25,  all. 
Containing  640  acres. 

2.  In  exchange  for  the  above  selected 
mineral  estate,  the  United  States 
acquired  the  following  described 
mineral  estate  in  Custer  County,  South 
Dakota: 

Black  Hills  Meridian,  South  Dakota 

T.  5  S.,  R.  6  E., 
Sec.  16.  all. 
Containing  640  acres. 

3.  The  values  of  the  Federal  and  State 
mineral  estates  were  both  appraised  at 
$3,200  each. 

July  28, 1988. 

Edward  H.  Croteau, 

Acting  Deputy  State  Director,  Division  of 

Lands  and  Renewable  Resources. 

[PR  Doc.  88-17518  Filed  8-3-88;  8:45  am) 

NIXING  CODE  4310-ON-M 


[CO-940-88-4111-15;  COC  45129] 

Proposed  Reinstatement  of  OH  and 
Gas  Lease;  Rio  Blanco  County,  CO 

Notice  is  hereby  given  that  a  petition 
for  reinstatement  of  oil  and  gas  lease 
COC  45129  for  lands  in  Rio  Blanco 
County.  Colorado,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  and  royalties  accruing  from 
March  1. 1988,  the  date  of  termination. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5.00  and  16%  percent,  respectively. 

The  lessne  has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  estimated  cost  of 
this  Federal  Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920,  as  amended, 
(30  U.S.C.  188),the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  March  1, 1988,  subject 
to  the  original  terms  and  conditions  of 


the  lease  and  the  increased  rental  and 
royalty  rates  cited  above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  236-1772. 
Evelyn  W.  Axelson, 

Chief,  Fluid  Minerals  Adjudication  Section. 
[PR  Doc.  88-17565  Filed  8-3  -88  8:45  am] 
BILUNG  CODE  4310-je-«l 

[WY-920-08-41 11-15;  W-105158] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  Weston 
County,  WY 

July  28. 1988. 

Pursuant  to  the  provisions  of  Pub.  L 
97^51.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3  (a)  and 
{b)(l).  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-105158  for  lands  in 
Weston  County.  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-105158  effective  March  1, 1988, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L  Tarshis, 
Chief.  Leasing  Section. 
(PR  Doc.  88-17566  Filed  8-3-88:  8:45  a.ni] 
BILUNG  CODE  4310-22-M 


[AZ-940-08-4212-13;  A-22764] 

Arizona,  Exchange  of  Public  and 
Private  l^nds  in  Mohave  County 

July  28.  1988. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  exchange  of  land. 

SUMMARY:  This  action  informs  the  public 
of  the  completion  of  an  exchange 
between  the  United  States  and  James  E. 
Briggs  and  Lois  M.  Briggs.  The  United 
States  transferred  1,920.00  acres  in 
Mohave  County  and  James  E.  Briggs  and 


Lois  M.  Briggs  conveyed  3,949.68  acres 
in  Mohave  County. 

FOR  FURTHER  INFORMATION  CONTACT 

Angela  Mogel,  Bureau  of  Land 
Management,  P.O.  Box  16563.  Phoenix. 
Arizona  85011.  Telephone  (602)  241- 
5534. 

SUPPtEMENTARY  INFORMATION:  On  July 
12. 1988,  the  Bureau  of  Land 
Management  transferred  the  following 
described  land  by  Patent  No.  02-88-0038 
and  Deed  No.  AZ-88-010,  pursuant  to 
the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  22  N..  R.  19  W.. 

Sec.  24,  all: 

Sec.  26.  all; 

Sec.  36,  all. 

The  area  described  comprises  1.920.00 
acres  in  Mohave  County. 

In  exchange  the  surface  in  the 
following  described  land  was  conveyed 
to  the  United  States: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  22  N..  R.  19  W., 

Sec.  5,  N'^N%: 

Sec.  7.  W>/iW%.  NV^NEy4,  NEy4NWy4. 
WV2SEV4NWy4,  W'/iEW!SEV4NWy«. 
E'/iSWV*: 

Sec.  17.  all. 
T.  22  N..  R.  20  W., 

Sec.  13,  SEV4  (includes  the  mineral  estate): 

Sec.  25.  all. 
T.  23  N..  R.  19  W.. 

Sec.  29.  all; 

Sec.  31.  all; 

Sec.  33,  all. 

The  area  described  comprises  3,946.68 
acres  in  Mohave  County. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  exchange  of 
public  and  private  land. 
John  T.  Mezes, 

Chief  Branch  of  Lands  and  Minerals 

Operations. 

[PR  Doc.  88-17519  Piled  8-3-88;  8:45  am) 

BILUNG  CODE  4310-32-M 


[MTM-73152;  MT-020-08-4212-13] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands;  McCone,  Prairie,  Custer, 
Sheridan,  Dawson,  Wibaux,  Garfield 
and  Richland  Counties,  Montana 

AGENCY:  Bureau  of  Land  Management, 
Miles  City  District  Office,  Interior. 

ACTION:  Notice  of  Realty  Action  MTM- 
73152,  Exchange  of  public  and  private 
lands  in  McCone,  Prairie,  Custer, 
Sheridan,  Dawson.  Wibaux,  Garfield 
and  Richland  Counties. 


Federal  Register  /  Vol.  63.  No.  150  /  Thursday,  August  4.  1088  /  Notices 


-^  '^^  *     ^ 


:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1978, 43  U.S.C. 
1716. 

Prindpal  Meridian 

T.  15  N..  R.  41  E.. 

Sec.  20.  SWV«. 
T.  20  N..  R.  44  E., 

Sec  14.  ALL: 

Sec.  22.  S^NWy4.  E^SEV4. 
T.  20  N..  R.  45  E.. 

Sec  4.  Lot  1: 

Sec  18.  Lots  1-4.  E%.  EV^W^. 
T.  21  N.,  R.  45  E. 

Sec  aa  Lots  3.  4.  E  ^SW  V4.  BE  V4: 

Sec32,NWy4NWy4. 
T.20N..R.8DE., 

Sec.  10.  Lot  4. 
T.  38  N..  R.  54  E.. 

Sec.  31.  NEy4SEy4. 
T.  14  N..  R.  58  E.. 

Sec  22.  SWy4NE%.  NWy4. 
T.  14  N..  R.  59  E.. 

Sec  20,  NWy4NWy4. 

Containing  2,850.35  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Glacier  Park 
Company. 

Principal  Meridian 

T.  9  N.,  R.  51  E.. 
Sec.  27,  ALL. 
T.  20  N..  R.  44  E.. 

Sec  11.  ALU 

Sec.  19.  That  portion  lying  west  of  State 
Highway  24  Centerline. 
1. 12  N..  R.  SO  E.. 

Sec.  27.  Lot  5-7: 

Sec  33.  Lot  5-7. 
T.  13  N..  R.  47  E., 

Containing  2.372.71  acres  of  private  land. 

DATES:  For  a  period  of  up  to  and 
including  September  19, 1988.  interested 
parties  may  submit  comments  to  the 
Bureau  of  Land  Management,  at  the 
address  sho«vn  below.  Any  adverse 
comments  will  be  evaluated  by  the  BLM. 
Montana  State  Director,  who  may 
sustain,  vacate  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT 

Information  related  to  the  exchange, 
including  the  environmental  assessment 
and  land  report,  is  available  for  review 
at  the  Miles  City  District  Office,  P.O. 
Box  940.  Miles  City.  Montana  59301. 
SUPPLEMENTARY  INFORMATION:  The 
publication  of  this  notice  segregates  the 
public  lands  described  above  from 
settlement,  sale,  location,  and  entry 
under  the  public  land  laws,  including  the 


mining  laws,  but  not  from  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  for  a  period  of  2  years  from  the 
date  of  Rrst  publication.  The  exchange 
will  be  made  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945. 

2.  The  reservation  to  the  United  States 
of  all  minerals  in  the  Federal  lands 
being  transferred. 

3.  All  valid  existing  rights  (e.g.,  rights- 
of-way,  easements,  and  leases  of 
record). 

4.  Value  equalization  by  cash 
payments  or  acreage  adjustments. 

5.  The  exchange  must  meet  the 
requiremento  of  43  CFR  4110.4-2(b). 

This  exchange  is  consistent  with  the 
Bureau  of  Land  Management  policies 
and  planning  and  has  been  discussed 
with  State  and  local  officials.  The 
estimated  time  of  the  exchange  is 
September  of  198a  The  public  interest 
will  be  served  by  completion  of  this 
exchange  as  it  will  enhance  legal  access 
and  increase  management  efficiency  of 
public  lands  in  the  area. 

Date:  July  27, 1988. 
Mat  Millenbach, 
District  Manager. 

[FR  Doc  88-17612  Filed  8-3-88:  8:45  am] 
BNJJNG  COOC  4310-OM-M 


(NV-930-08-4212-13;  N-4654S] 

Realty  Action:  Exchange  of  Pulilic 
Land;  Douglas  County,  NV 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  realty  action  of 
exchange  of  public  lands  in  Douglas 
County,  Nevada. 

SUMMARY:  The  following  described 
public  lands  administered  by  the  Bureau 
of  Land  Management  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1978, 43  U.S.C.  1716: 

Mount  Diablo  Meridian 

T.  12  N.,  R.  21  E.. 

Sec.  14.  WV4SEy«; 

Sec  23.  NEy4NEy4. 
T.  13  N..  R.  21  E.. 

Sec  19,  Lots  3,  4; 

Sec  30.  Lots  8.  7. 10, 11. 

The  area  descril>ed  contains  329.94  acres. 

In  exchange  for  these  lands,  the 
federal  government  will  acquire  non- 
federal lands  in  Carson  City.  Nevada, 
from  Bently.  Nevada,  P.O.  Box  157, 
Minden.  NV  89423,  described  as  follows: 


Mmmt  Diablo  MeridUn 

T.  15  N..  R.  21  E.. 
Sec.  5.  SWy4: 
Sec  8.  EV4SEy4: 
Sec.  7.  S\k  Lot  1  NWy4,  NEy*: 
Sec.  8,  WV%NWV4. 
The  area  described  contains  520  acres. 

The  purpose  of  the  exchange  is  to 
acquire  river  frontage  lands  with  high 
recreational  and  historical  values.  Tlie 
exchange  is  consistent  with  Bureau  of 
Land  Management  planning  and  is 
supported  by  Carson  City.  The  public 
interest  will  be  well  served  by  making 
the  exchange. 

The  exact  acreage  of  Federal  lands  to 
be  transferred  or  private  lands  to  be 
acq.uired  will  be  dependent  upon  a  final 
fair  market  appraisal.  Both  the  surface 
and  mineral  estates  will  be  exchanged. 

In  accordance  with  regulations 
contained  in  43  CFR  2201.11(b). 
publication  of  this  notice  will  segregate 
the  affected  public  lands  from 
appropriation  under  the  public  land 
laws  including  the  mining  laws.  This 
segregation  shall  terminate  upon 
issuance  of  patent  to  the  above- 
described  public  lands,  upon  publication 
in  the  Federal  Register  of  a  termination 
of  the  segregation,  or  upon  expiration  of 
2  years  from  the  date  of  this  publication, 
whichever  occurs  first.  Patent  to  lands 
to  be  transferred  from  Federal 
ownership  will  contain  the  following 
reservation: 

A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  tuider  the  Act  of 
August  30, 189a  26  StaL  391;  43  U.S.C 
945. 

The  patent  will  be  issued  subject  to: 

1.  Those  rights  for  electric  poweriine 
purposes  which  have  been  granted  to 
Sierra  Pacific  Power  Company,  its 
successors  or  assigns,  by  right-of-way 
grant  NEV-065885,  under  the  Act  of 
March  4. 1911.  (38  Stat  1253;  43  U.S.C. 
961). 

2.  Those  rights  for  telephone  line 
purposes  which  have  been  granted  to 
Continental  Telephone  Company  of 
California,  its  successors  or  assigns,  by 
right-of-way  grant  N-35189,  under  the 
Act  of  October  21. 1976,  90  Stat.  2793,  43 
U.S.C. 

3.  Those  rights  for  access  road 
purposes  which  have  been  granted  to  Ed 
Graham.  Louise  Graham,  Terri  K.  Clark, 
and  Sandra  ).  Lawrence,  their 
successors  or  assigns,  by  right-of-way 
grant  N-47291,  under  the  Act  of  October 
21. 1976;  90  Stat.  2793.  43  U.S.C.  1761- 
1771. 

4.  Those  rights  for  public  road 
purposes  for  Pine  Nut  Road,  held  by 
Douglas  County  under  the  authority  of 
R.  S.  2477  (43  U.S.C.  932). 
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Detailed  information  concerning  the 
exchange,  including  the  environment^ 
assessment,  is  available  for  review  at 
the  Carson  City  District  Office. 

For  a  period  of  .45  days  of  up  to  and 
including  September  19;  1968,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Carson  City  District, 
1535  Hot  Springs  Road,  Suite  300, 
Carson  City,  Nevada  89706. 

Dated  (his  26th  day  of  July  1988. 
fames  W.  EUiott 

District  Manager. 

|FR  Doc.  88-17613  Filed  8-3-88;  8:45  am) 

MLUNG  COOE  43t(>-HC-M 

[OR  9S4-O8-4830-11;  GP-08-196] 

Realty  Action;  Transfer  of 
Administrative  Jurisdiction,  Klamath 
County,  OR 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
transfer  of  certain  public  lands  and 
interests  in  lands  in  Klamath  County, 
Oregon  from  the  Medford  District  to  the 
L.akeview  District. 

EFFECTIVE  DATE:  August  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Leroux;  BLM  Oregon  State  Office. 
P.O.  Box  2965.  Portland,  Oregon  97208: 
(503)  230-5735. 
SUPPLEMENTARY  INFORMATION:  All  lands 

and  interest  in  lands  in  Klamath  County, 
Oregon  currently  administered  by  the 
Medford  District  are  transferred  to  the 
Lakeview  District.  Lands  transferred 
include  all  BLA1  lands  in  Klamath 
County  south  of  State  Highway  140  and 
west  of  U.S.  Highway  97.  Inquiries 
concerning  these  lands  should  be 
addressed  to  the  Lakeview  District.  P.O. 
Box  151.  Lakeview,  Oregon  97630,  or  to 
the  Klamath  Falls  Resource  Area. 
Charles  W.  Luscher. 
State  Director. 
|FR  Doc.  88-17520  Filed  8-3-88;  8:45  am) 

BILLING  CODE  43W-33-M 

IUT-080-08-4212-13] 

Realty  Action;  Utah  Vernal  DIstrtct 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

summary:  The  Northwest  Pipeline 
Corporation  has  submitted  a  permit  to 
the  Utah  Vernal  District  for  use  of  pubhc 
lands  under  the  Federal  Land  Poii(^.  and 
Managenjent  Act  {FLPMA)pf  J976,  (43 
U.S.C.,  1701, 1740. 1761-1771).  The 


company  operates  10.3  miles  of  pipeHne 
and  related  faciUties  which  are 
constructed  to  collect  and. transport 
natural  gas  from  seven  wells,  six  of 
which  are  located  on  pre-FLPMA  leases 
within  the  Winter  Ridge  Wilderness 
Study  Area,  Uintah  County,  Utah. 

Northwest  is  experiencing  an 
accumulation  of  liquids  at  low  points 
along  the  4Vfe  inch  pipeline  which 
freezes  during  cold  weather  and  causes 
an  interruption  in  the  flow  of  gas.  The 
interruption  is  costly  to  the  company 
and  could  cause  the  line  to  expand  or 
rupture. 

To  rectify  the  problem,  the  company  is 
proposing  a  facility  which  would  consist 
of  a  20-inch  by  20  foot  drip,  a  100  barrel 
tank  and  a  10  ft.  x  10  ft.  drain  pit.  The  pit 
would  function  as  both  a  drain  for  water 
from  the  tank  and  containment  should 
the  tank  leak  or  be  ruptured.  A  one  foot 
high  containment  dike  would  be 
constructed  around  the  tank  and  pit  as 
an  extra  safety  precaution. 

The  proposed  facility  would  be 
located  on  an  existing  grandfather  right- 
of-way  (U-53945)  and  would  be  located 
on:  T14S.,  R.22E.,  Salt  Lake  Meridian, 
Section  21  SWV4.  Access  to  the  site 
would  be  along  an  existing  road  which 
is  also  within  the  right-of-way. 

An  Environmental  Assessment 
pertaining  to  the  proposed  project  has 
been  prepared  for  public  review.  A  copy 
may  be  obtained  by  contacting  the: 
Vernal  District  Office-BLM,  170  South 
500  East,  Vernal,  UT  84078. 

Written  public  comment  will  be 
received  until  September  15. 1988  and 
should  be  directed  to  the  Vernal  District 
Office  at  the  above  address. 

No  decision  concerning  this  matter 
will  be  made  until  after  the  comment 
period. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Andrews.  Bookcliffs  Resource  Area 

Manager,  170  South  500  East,  Vernal,  UT 

84078,  (801)  789-1362. 

David  E.  Little, 

District  Manager. 

(FR  Doc.  88-17516  Filed  8-3-«8;  8:45  ainj 

BtLUNG  COOE  4310-OO-M 


IWY-060-08-4212-11;  WYW-80297] 

Realty  Actions;  Sales,  Leases,  etc^ 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action. 
Recreation  and  Public  Purposes 
Classification,  atid  Application  for  Sale 
in  Crook  County,  Wyoming. 

summary:  The  following  public  lands 
have  been  identified  and  examined  and 


were  classified  on  April  12, 1984  as 
suitable  for  lease  and  sale  under  the 
Recreation  and  Public  Purposes  Act,  as 
amended,  43  U.S.C.  869  et  seq. 

Sixth  Principal  Meridian.  Wyoming 

T.  50  N..  R.  66  W., 
Sec.5.  NW'ASW'^SEV.. 
The  above  land  aggregates  10  acres. 

FOR  FURTHER  INFORMATION  CONTACT 

Floyd  Ewing,  Area  Manager.  Newcastle 

Resource  Area,  Bureau  of  Land 

Management,  1501  I^ighway  16  Bypass, 

Newcastle,  Wyoming  82701,  307-746- 

4453. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  classification  and 
apphcation  for  sale  of  these  lands  is  for 
the  Town  of  Pine  Haven  to  use  the  lands 
for  a  cemetery. 

Conveyance  of  the  above  public  lands 
will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945. 

2.  A  reservation  to  the  United  States 
of  all  mineral  deposits  and  the  right  to 
prospect  for,  mine  and  remove  such 
deposits  under  applicable  law  and 
regulations  (43  U.S.C.  869  et  seq.] 

3.  Oil  and  Gas  lease  W-96842  and 
other  existing  rights  of  record. 

4.  A  reversionary  clause  providing 
that  the  conveyed  lands  shall  return  and 
revest  on  the  United  States  if  the 
conveyed  lands  are  transferred  to 
another,  or  the  lands  have  been  devoted 
to  a  use  other  than  that  for  which  lands 
were  conveyed  (43  U.S.C.  869  et  seq.). 

The  proposed  sale  is  consistent  with 
the  Newcastle  Resource  Area 
Management  Framework  Plan.  The  land 
is  not  required  for  any  Federal  purpose. 

The  above-described  lands  were 
segregated  on  April  12. 1984  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

The  lands  will  not  be  conveyed  until 
at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

The  proposed  sale  to  the  Town  of  Pine 
Haven  would  be  made  at  fair  market 
value,  less  50  percent,  in  accordance 
with  43  CFR  Subpart  2471.8. 

For  a  period  of  45  days  from  the  date 
this  notice  is  pubhshed  in  the  Federal 
Register,  interested  parties  may  submit 
comments  on  this  lease  or  sale  action  to 
the  District  Manager,  Casper  District 
Office,  Bureau  of  Land  Management. 
1701  East  E  Street,  Casper,  V^ming     • 
82601.  Any  adverse  comments  to  the     '"'''■ 
lease  or  sale  action  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
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modify  the  reahy  action  and  issue  a 

final  detennination.  In  the  absence  of 

adverse  comments  or  in  die  absence  of 

any  action  by  the  State  Director,  this 

realty  action  will  become  final. 

July  28. 1988. 

James  T.  Monroe, 

District  Manager. 

(FR  Doc.  88-17567  Filed  8-3-88;  8:45  am) 

BILIJNG  CODE  431»-2I-« 


INM-94e-M-42aO-1 1;  NM  NM  056534,  l«M 
NM  S16834.  NM  NM  0556981.  NM  NM  t038S, 
NM  NM  12780,  NM  NM  46827] 

Proposed  Continuation  of 
Withdrawals;  Baca  Recreation  Area  et 

ai«y  New  niexioo 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes 
that  all  or  portions  of  withdrawals  for 
the  Baca  Recreation  Area,  Elder  Canyon 
Administrative  Site,  Mesa  Raqger 
Station.  Mon)eaa  Lookout  Oak  Grove 
Picnic  Ground,  Oak  Grove  Picnic 
Ground  Addition,  Ruidoso 
Administrative  Site,  Ruidoso  Lookout. 
Skyline  Recreation  Area,  Smokey  Bear 
Administrative  Site  (formerly  Block 
Lookout),  and  South  Fork  Campground 
continue  for  an  additional  20  years,  and 
White  Mountain  Recreatian  Area 
continue  for  an  additional  30  years, 
which  is  the  antic^Mted  life  of  the 
projects.  The  lands  will  remain  closed  to 
mining  and  where  closed  be  opened  to 
surface  entry.  All  of  the  lands  have  been 
and  remaki  open  to  mineral  leasing. 
DATE:  Comments  should  be  received  by 
November  2. 1988. 

Ainaitai.  Comments  should  be  sent  to: 
BLM.  New  Mexico  State  Director.  P.O. 
Box  1449,  Santa  F«.  NM  87504-1448. 


POR  RMrTNER  MFONMATION  CONTACT: 

Clarence  Hougland.  BLM,  New  Mexico 
State  Office,  505-988-6554. 

The  Forest  Service  proposes  that  ail 
or  portions  of  the  existing  land 
withdrawals  made  by  the  Secretarial 
Order  of  November  28, 1906,  and  Public 
Land  Order  Nos.  1074, 4643,  4799.  and 
5339  be  continued  for  a  period  of  20 
years,  and  Public  Land  Order  No.  2368 
be  continued  for  a  period  of  30  years, 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
197a  90  Stat.  2751,  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

NEW  MEXICO  PRINCIPAL  MERIDIAN 

Lincoh.  National  Forest 

1.  NM  NM  48S27— Secretarial  Order  of 
November  28. 1906. 


Smokey  Bear  Admkiistrative  Site  (formerly 
Station  No.  19 — Block  Lookout/Smokey  Bear 
Lookout  Admiaistrative  Sites). 
T.  7S..  R-iaE., 

Sec.  20,  NE^<iNEy*NEV.. 

Mesa  Ranger  Station  (formerhy  Station  No. 
2 — Mesa  Ranger  Station) 

T.  9  S..  R.  IS  E., 

Sec.  21.NWV4NWy*. 

2.  NM  NM  016634— Public  Land  Order  No. 
1074. 

Monjeau  Lookout 

T.  10  S..  R- 12  £.. 
Sec.  24,  that  portion  of  the  NEVii  lying 
outside  of  the  White  Mountain 
Wilderness  Area  (Pub.  L.  96-550). 

Ruidoso  Administrative  Site 

T.  11  S..  R.  13  E.. 
Sec  16 

Ruidoso  Lookout 

T  11  S   R  13  P 

Sec.  27,  SM!NEV4NWV4NEV4.NV4SEV4NWV« 
NE%. 

3.  NM  NM  056534— Public  Land  Order  No. 
2368. 

White  Mountain  Recreation  Area 

T.  18  S«  R.  11  R, 

Sees.  33  and  34  (unsurveyed). 

4.  NM  NM  0556981— Public  Land  Order  No. 
4643;  NM  NM  12780— Public  Land  Order  No. 
5339. 

Eldw  Canyon  Adarnistmtive  Site 

T  9  S.  R  10  E 

Sea' 35,  NWy»NEVi»NWV4. 

Oak  Grove  Picnic  Ground  and  Oak  Grove 
Picnic  Ground  Addition 

T.  10  S..  R.  11  E.  (unsurveyed). 

Sec.  3a  NEV4NEV4SEy4.  SEy4NWy4NEy4 

SEy4.  SMrNEy4SEy4.  SEy4SEy4Nwy4 

SEWi.  EyzNEMiSWV^SEyi.  NMiSEy,SEV4. 
NE^<.SWWi^V.SE'><i.  NWViSEWiSEVd. 
T.  10  S..  R.  12  E.  (unsurveyed). 
Sec.  35,  SEy4NEy4SEy4.  NWy4NEy4SEV4 

SEy.. 

South  Fork  Campground 

T.  10  S..  R.  11  E.  (partially  unsurveyed). 
Sec.  12,  EV^.  of  lot  21.  lots  22  and  23: 
Sec.  13,  NWy4NWy4NEy4.  NEV4NEV*NW% 
exclusive  of  lands  in  HES  244. 

5.  NM  NM  10388— Public  Und  Order  No. 
4799. 

Baco  Recreation  Area 
T.  9  S.,  R.  16  E. 

Sec.  10.  swy4NEy4.  Ny2Nwy4SEy4. 

Skyline  Recreation  Area 

T.  10  S..  R.  12  E., 

Sec.  24.  that  poHion  of  the  WV^SEUi  lying 
outside  the  White  Mountain  Wilderness 
Area  (Pub.  L.  96-550). 
The  area  described  aggregate  2.366.67  acres 
in  Lincoln  County. 

These  withdrawals  are  essential  for 
protection  of  substantial  capital 
improvements  on  these  sites.  The 
withdrawals  currently  segregate  the 


lands  from  operation  of  the  mining  laws, 
but  not  the  mineral  leasing  laws,  and 
some  of  the  lands  are  closed  to 
operation  of  the  public  land  laws 
generally.  The  Forest  Service  requests 
no  changes  in  the  purpose  or  segregative 
effect  of  the  withdrawals  excpet  that  the 
lands  will  be  opened  to  operation  of  the 
public  land  laws  generally  where  they 
are  presently  closed. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress;  who  will 
determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
so,  for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  final  determination 
is  made. 

Dated:  luly  25, 1988. 
Monte  G.  )oidan. 
State  Director.  Associate. 
(FR  Doc.  88-17607  Filed  S-3-88:  8:45  am| 
BtUJNSCOK  4aW-FB-M 

[NM-940-0e-4220-11:  NM  NM  9508] 

Proposed  Condnuaflon  of  Wittidrawai; 
Pecos  Rtvsr  Basin  Water  Salvage 
Project,  New  Mexico 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Reclamation 
proposes  a  10-acre  withdrawal  for  the 
Pecos  River  Basin  Water  Salvage  Project 
continue  for  an  additional  20  years.  The 
land  will  remain  closed  to  surface  entry 
and  mining,  but  has  been  and  will 
remain  open  to  mineral  leasing. 
DATE:  Comments  should  be  received  by 
November  2. 1988. 

ADDRESS:  Comments  should  be  sent  to: 
BLM,  New  Mexico  State  Director,  P.O. 
Box  1449,  Santa  Fe,  NM  87504-1449. 
FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  Hoogland,  BLM,  New  Mexico 
State  Office,  505-988-6554. 

The  Bureau  of  Reclamation  proposes 
that  the  existing  land  withdrawal  made 
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by  Public  Land  Order  No.  49S0  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751.  43  U.S.C.  1714.  The    , 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

T.  21  S..  R.  27  E.. 

Sec.  33.  SWV4SEy4NEy4. 

The  area  described  contains  10  acres  in 
Eddy  County. 

The  purpose  of  the  withdrawal  is  for 
protection  of  the  warehouse  and  work 
yard  used  by  the  Bureau  of  Reclamation 
for  the  storage  and  maintenance  of 
equipment  used  in  a  slat  cedar 
eradication  project.  The  withdrawal 
currently  segregates  the  land  from 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so, 
for  how  long.  The  fmal  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  July  25, 1988. 
Monte  G.  |ordan. 

State  Director.  Associate. 

(FR  Doc.  88-17608  Filed  8-3-88:  8:45  am] 
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(NM-940-08-4220-11;  NM  NM  52333) 

Proposed  Continuation  of  WIttidrawal; 
Target  Range  (National  Guard),  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Department  of  the  Army. 
Corps  of  Engineers,  proposes  that  a 
720.96  acre-withdrawal  for  the  National 
Guard  Target  Range  continue  for  an 
additional  20  years.  The  land  will 


remain  closed  to  surface  entry  and 
mining  and  has  been  and  will  remain 
open  to  mineral  leasing. 

date:  Comments  should  be  received  by 
November  2, 198a 

ADDRESS:  Comments  should  be  sent  to: 
New  Mexico  State  Director,  BLM,  P.O. 
Box  1449,  Sante  Fe,  NM  87504-1449. 

FOR  FURTHER  INFORMATION  CONTACT 

Clarence  Hougland,  BLM,  New  Mexico 
State  Office,  505-988-6554. 

The  Corps  of  Engineers  proposes  that 
the  existing  land  withdrawal  made  by 
the  Executive  Order  of  October  6. 1917, 
be  continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

T.  21  S.,  R.  28  E, 

Sec.  20.  lots  5.  6, 11. 12; 
Sec.  21,  lots  1, 2, 3. 4: 
Sec.  28,  lots  1  to  6  inclusive  8; 
Sec.  29,  lots  1.  2; 
Sea  33.  lot  1. 

The  area  described  contains  720.96  acres  in 
Eddy  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  National  Guard  Target 
Range.  The  withdrawal  segregates  the 
lands  from  operation  of  the  public  land 
laws  generally  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
No  change  is  proposed  in  the 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  July  25. 1988. 
Monte  G.  Jordan, 
State  Director,  Accociote. 
|FR  Doc.  88-17609  Filed  8-3-88;  8:45  am) 
BIUJNOCOOE  4310-nMi 


INM-940-08-4220-11:  NM  NM  6S441 

Proposed  Continuation  of  WHhdrmilal; 
New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes 
that  a  portion  of  a  withdrawal  continue 
for  an  additional  20  years.  The  land  will 
remain  closed  to  mining,  but  has  been 
and  will  remain  open  to  mineral  leasing. 

DATE:  Comments  should  be  received  by 
Noveml)er  2, 1988. 

ADDRESS:  Comments  should  be  sent  to: 
New  Mexico  State  Director,  BLM,  P.O. 
Box  1449,  Santa  Fe,  NM  87504-1449. 
FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  Hougland,  BLM,  New  Mexico 
State  Office,  505-988-6554. 

The  Forest  Service  proposes  that  a 
portion  of  the  existing  land  withdrawal 
made  by  Public  Land  Order  No.  4591  l>e 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976, 90  Stat.  2751, 43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

Sarrta  Fe  National  Forest,  Black  Canyon 
Campground 

T.  17  N..  R.  10  E.. 
Sec.  1.  lots  12  and  13: 
Sec.  12,  NWViNEViNW^  and 
NEy4NW%NWy4. 

Little  Tesuque  Picnic  Area 

T.  17  N.,  R.  10  E., 

Sec.  2,  NEy4SEV4SEy4. 

Borrego  Mesa  Campground 

T.  20  N..  R.  11  E.. 

Sec.  9.  SEy4  of  lot  5.  SWy4SEy4NEy4, 
NWy4.NEy4SEy4.  and  NEy4NWy4SEy4. 

The  areas  descril)ed  aggregate  78.27  acres 
in  Santa  Fe  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  substantial  capital 
investments  on  the  recreation  sites.  The 
withdrawal  segregates  the  land  from 
location  and  entry  under  the  mining 
laws.  No  change  in  the  segregative 
effect  or  use  of  the  land  is  proposed  by 
this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
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determine  the  eidating  and  potential 
demand  far  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Raster. 
The  existing  withdrawal  will  continue 
until  such  &ial  deteroiinatioQ  is  nsatie. 

Dated:  Jd]r2S.t9n. 
Moalaaiwdte. 

Slate  Director.  Assodate. 

[FR  Doc.  88-17810  Filed  8-3-A8: 8:45  am] 


Esthnated  Completion  Time:  23.1 


Minerals  Management  Service 

InterwHon  Colcetion  Submitted  to 
tfie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 

The  proposal  for  the  collection  of 
inhumation  listed  below  has  been 
submitted  to  the  Office  of  Maoagement 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  clearance  officer  and  to  the 
OfHce  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington.  DC  20503,  telephone  (202) 
395-7340,  with  copies  to  Gerald  D. 
Rhodes.  Chief,  Branch  of  Rules,  Orders, 
and  Standards;  Offshore  Rules  and 
Ojjerations  Division,  Mail  Stop  646, 
Room  6A110;  Minerals  Management 
Service:  12203  Sunrise  Valley  Drive; 
Reston.  Virginia  22001. 

Title:  Leasing  of  Minerals  Other  Than 
Oil.  Gas.  and  Sulphur  in  the  Outer 
Continental  Shetf.  30  CFR  Part  281. 

OMB  Numbers/ A. 

Abstract:  Respondents  provide  certain 
information  to  the  Kfinerals 
Management  Service  as  participants  in 
the  leasing  process.  This  information  is 
used  to  determine  if  lessees  are  in 
compliance  with  leasing  requirements, 
to  specify  lease  areas,  and  to  evaluate 
bids. 

Bureaa  Form  Namber  None. 

Fnsqwency:  On  occasion. 

Description  of  Respondeats: 
Respondents  are  OCS  lessees, 
prospective  bidders.  States,  and 
interested  nenbers  of  the  puUia 


Annual  Respoitaes:  54. 

Annaai  Bttrde»  Hours:  FY  IMS-l;  FY 
1989-1,248. 

Bureau  Ciearace  Officer.  Dorothy 
Christopher,  (703)  435-6213. 

Date  July  IZ  19U. 
Ricluud£.lCraU. 

Acting  Associate  Director  far  Offshore 

Minerals  Manc^emenL 

(FR  Doc.  88-17525  Filed  8-3-88;  8:45  amj 

BUiNO  COOE  4310-MB-H 


Development  Operations  Coordination 
Document;  Walter  Oil  and  Gas  Corp. 

AOENCV:  Minerals  management  Service: 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Walter  Oil  &  Gas  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  9047,  Block  351.  Galveston 
Area,  offshore  Texas.  Proposed  plans 
for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Freeport.  Texas. 
date:  The  subject  DOCD  was  deen^d 
submitted  on  ]uly  28. 1988. 

ADDRESS:  A  copy  of  die  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hours;  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans. 
Platform  and  Pipeline  Section. 
Exploration/ Development  Plans  Unit 
Telephone  (504)  738-2867. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  onder  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  e^ctive  May  31, 1988 
(53  FR  10505).  Those  piacticea  and 


procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Date:  Joly  28. 1M8. 
J.  Kagen  Faaacy. 

Regional  Director.  Coif  of  Mexico  OCS 
Region. 
(FR  Doc.  88-17524  Tiled  8-3-88;  8:45  am] 

BtUING  COOC  431(HMW-M 


INTERNATIONAL  TRADE 
C0MMIS90N 

[Invesflgatkms  Nos.  73t-TA-379  and  380 
(Final)] 

Certain  Brass  Sheet  and  Strip  From 
Japan  and  the  Netherlands 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines.'-  ^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)),  that  an  industry  in 
the  United  States  Is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  from  )apan  and  the 
Netherlands  of  certain  brass  sheet  and 
strip,*  provided  for  in  item  612.39  of  the 


'  the  record  is  defined  in  i  207.2(f)  of  the 
Commission'i  Rules  of  Practice  and  Procedure  (M 
CFK  207.2(1)). 

*  Conimissianen  Eckei  and  Lodwick  determine 
that  an  indtutry  in  the  Untied  States  rs  materiatly 
Injured  by  reason  of  the  Mibject  imports. 
Commissioner  Rohr  determines  that  an  industry  in 
the  United  States  is  threatened  with  material  injury 
by  reason  of  the  subject  imports.  Commissioner 
Rohr  further  determines,  pursuant  to  19  U.S.C. 
1673dtbH4KB).  that  he  would  have  found  materinl 
Injury  by  reason  of  the  subject  Imports  but  for  the 
suspension  of  liquidation  of  entries  of  the 
merchandise  under  investigation. 

'  Vice  Chairman  Brunsdale  and  Commissioners 
Liebeltr  and  Cass  determine  that  an  industry  in  the 
United  States  Is  not  materially  iniured  or  threatened 
with  material  Injury,  and  the  establishment  of  an 
Industry  in  the  United  States  is  not  materially 
retarded,  by  reason  of  Imports  from  lapati  and  the 
Netherfsnds  of  the  subject  merchandise. 

*  For  puiposes  of  these  investigations  the  term 
"certain  brass  sheet  and  strip"  refers  to  brass  sheet 
and  strip,  other  than  leaded  brass  and  tin  brass 
sheet  and  strip,  of  aolid  rectangular  cross  section 
over  0.006  inch  but  not  over  0.188  inch  In  thickness. 
In  colls  or  cut  to  length,  whether  or  not  corrugated 
or  crimped,  but  net  cot.  pressed,  or  stamped  to 
nonrectangtilar  shape,  provided  for  In  items 
612.3960.  612.3982.  and  612.3986  of  the  Tariff 
Schedules  of  the  United  States  Annotated  (TSUSAl. 
The  chemical  compositions  of  the  products  under 
invesliflation  are  cwrently  defined  in  the  Cofjper 
Development  Assoctation  (CDA)  200  aeries  or  the 
Unified  Nambertng  System  {UNS)  C20a»  series. 
Products  whase  chemicsl  compoa lions  are  deTmed 
by  other  COA  ar  UNS  series  are  not  covered  by 
these  Investigation*. 


I 


Tariff  Sdiedides  of  the  UnHet)  States, 
that  have  been  found  by  the  Department 
of  Comnoxe  to  be  soki  in  the  United 
States  at  ien  thaR  fair  value  (LTFV). 

Background 

The  Coraraission  institnted  these 
investigations  effective  February  1, 1988 
(japan),  and  February  8, 1988 
(NetherlSrHs),  following  prelminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  certain  brass 
sheet  and  strip  from  Japan  and  the 
Netherlands  were  being  sold  at  LTFV 
within  the  meaning  of  section  731  of  the 
Act  (19  U.S.C.  1673).  Notice  of  the 
institution  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
Intematioaal  Trade  Commission, 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of 
February  24, 1988  (53  FR  5474). 

On  February  22, 1988,  Commerce 
published  a  notice  in  the  Federal 
Register  (53  FR  5207)  postponing  its  final 
LTFV  determination  for  Japan  until  June 
15, 1988;  and  on  March  10, 1988, 
Commerce  published  a  notice  in  the 
Federal  Register  (53  FR  7771)  postponing 
its  final  LTFV  determination  for  the 
Netherlands  until  June  15, 1988. 
Accordingly,  the  Commission  published 
a  notice  in  the  Federal  Register  of  March 
30. 1988  (53  FR  10301),  revising  its 
schedule  for  the  conduct  of  the 
investigations.  The  hearing  was  held  in 
Washington.  DC  on  June  28. 1988,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  these  investigations  to 
the  Secretary  of  Commerce  on  July  29. 
1988.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2099 
(July  1988).  entitled  "Certain  Brass  Sheet 
and  Strip  from  Japan  and  the 
Netherlands:  Determinations  of  the 
Commission  in  Investigations  Nos.  731- 
TA-379  and  380  (Fmal)  Under  the  Tariff 
Act  of  1930.  Together  With  the 
Information  Obtained  in  the 
Investigations." 

By  order  of  the  Commission. 
Issued:  July  29. 1968. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  8»-17501  Filed  8-3-88:  8:45  am] 

BILUNG  CODE  7020-03-M 


[InvmOgaflon  tta.  731-TA-411 

(Pretimlnary)] 

Calcined  Bauxite  Proppants  from 
Australia 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  from  Australia  of 
calcined  bauxite  proppants,  provided  for 
in  item  521.17  of  the  Tariff  Schedules  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  June  14, 1968,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Carbo 
Ceramics,  Inc..  Irving,  TX,  alleging  that 
an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  calcined  bauxite  proppants 
from  Austraha.  Accordingly,  effective 
June  14, 1988t  the  Commission  instituted 
preliminary  antidumping  investigation 
No.  731-TA-411  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  June  24, 1968  (53  FR 
23808).  The  conference  was  held  in 
Washington.  DC,  on  July  5, 1988,  and  all 
persons  who  requested  the  opportunity 
were  permitted  to  appear  in  person  or 
by  counsel. 

The  Commission  transmitted  its 
det^mination  in  this  investigation  to  the 
Secretary  of  Commerce  on  July  29, 1988. 
the  views  of  the  Commission  are 
contained  in  USITC  Publication  2100 
(July  1988).  entitled  "Calcined  Bauxite 
proppants  from  Australia:  Determination 
of  the  Commission  in  Investigation  No. 
731-TA-411  (Preliminary)  Under  the 
Tariff  Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigation." 


■  The  record  is  defined  in  S  207.2(il  of  the 
Commission's  Rules  of  Practice  and  Procedure  119 
ere  207.2(iJ>- 


By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

Issued:  July  29. 198a 
[FR  Doc.  88-17498  FUed  8-3-88;  8:45  amj 

8ILUN0  CODE  703(MI2-«I 


DEPARTMENT  OF  JUSTICE 

Lodging  of  a  Stipulation  of  Dismissal 
Pursuant  to  the  Nationat  Emission 
Standard  for  Hazardous  Air  Pollutants 
and  the  Clean  Air  Act;  Cail  BurUiart 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  5, 1988,  a  proposed 
Consent  Decree  in  United  States  v. 
Barkhait  Civil  AcUon  No.  86-70-W. 
was  lodged  with  the  United  States 
District  Court  lai  the  Southern  District 
of  Iowa,  Western  Division. 

The  complaint  filed  by  the  United 
States  alleged  that  the  defendants  had 
violated  the  National  Eoiission  Standard 
for  Hazardous  Air  Pollutants  (NESHAP) 
for  asbestos,  40  CFR  Part  61.  and  the 
Clean  Air  Act  42  U.S.C.  7401.  and 
requested  permanent  injunctive  relief 
and  imposition  of  civil  penalties.  The 
proposed  Consent  Decree  requires 
defendants  to  comply  with  notification 
provisions  of  the  Asbestos  NESHAP  and 
to  pay  a  civil  penalty  of  $1,500. 
Defendant  Carl  Burkhart  must  notify 
EPA  before  he  engages  in  any  future 
asbestos  demolition  or  renovation 
activities. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  days  from  the  date 
of  this  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  Geiieral,  Land  and 
Natural  Resomxes  Division,  U.S. 
Department  of  Justice.  Washington.  DC 
20530,  and  should  refer  to  United  States 
v.  Burkhart,  DOJ*  Rrf.  90-5-2-1-097. 
The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Southern  District  of 
Iowa.  115  US.  Courthouse.  East  First 
and  Walnut,  Des  Moines,  Iowa  50309. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  U.S.  Department  of 
Justice,  Room  1517,  Ninth  and 
Pennsylvania  Avenue  NW,  Washington. 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
U.S.  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $.90  (10  cents  per  page 


BEST  COPY  AVAILABLE 


29396 


Federal  Register  /  Vol.  53.  No.  150  /  Thursday.  August  4.  1988  /  Notices 


reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  MarauUa, 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

(FR  Doc.  88-17512  Filed  8-*-«8;  8:45  am] 

BHJJNO  COOC  4410-01-11 


Lodging  of  Consent  Decree  Under 
Resource  Conservation  and  Recovery 
Act;  United  States  Ceramic  Tile  Co.  et 
ai- 

In  accordance  with  Departmental 
pohcy,  notice  is  hereby  given  that  on 
]une  27, 1988  a  proposed  Consent  Decree 
in  United  States  v.  United  States 
Ceramic  Tile  Company  et  ai.  Civil 
Action  No.  86-5152A,  was  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Ohio.  The  proposed 
Consent  Decree  requires  defendants  to 
close  the  surface  impoundment  and 
waste  pile  at  their  facility  in  East 
Sparta,  Ohio,  in  compliance  with  the 
approved  closure  plan,  to  comply  with 
interim  status  standards  concerning 
groundwater  monitoring,  under  the 
Resource  Conservation  and  Recovery 
Act,  42  U.S.C.  6901  et  seq.,  and  to  pay  a 
civil  penalty  of  $98,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Environmental  Enforcement  Section, 
Department  of  Justice,  P.O.  Box  7611. 
Ben  Franklin  Station,  Washington,  DC 
20044,  and  should  refer  to  United  States 
V.  United  States  Ceramic  Tile  Company 
et  al..  D.J.  reference  90-7-1-376. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
Ohio,  1404  East  Ninth  Street.  Suite  500, 
Cleveland,  Ohio  44114-1748,  at  the 
Region  V  ofTice  of  the  United  States 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago.  Illinois 
60604,  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  9th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.00  for  reproduction  cost. 


payable  to  the  Treasurer  of  the  United 

States. 

Roger ).  Marzulla, 

Assistant  Attorney  General.  Land  and 

Natural  Resou'ces  Division. 

|FR  Doc.  88-17513  Filed  &-3-88;  8:45  am] 

BIU.ING  COOC  4410-01-M     . 


Antitrust  Division 

Ttie  National  Cooperative  Researcti 
Act  of  1984;  Automotive  Polymer- 
Based  Composites  Joint  Research  and 
Development  Partnership 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  etseq.  ("the  Act"), 
Automotive  Polymer-Based  Composites 
Joint  Research  and  Development 
Partnership  ("Partnership"),  has  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  to  the 
Partnership  and  (2)  the  nature  and 
objectives  of  the  Partnership.  The 
notiHcation  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties  to 
the  Partnership  and  its  general  areas  of 
planned  activity  are  given  below. 

The  parties  to  the  Partnership  are 
Chrysler  Corporation,  Ford  Motor 
Company,  and  General  Motors 
Corporation.  The  purpose  of  the 
Partnership  is  to  engage  in  the 
development  of  cost-effective  advanced 
uses  of  Polymer-based  composites  to 
promote  improved  precision,  superior 
appearance,  increased  strength-to- 
weight  ratios,  and  reduced  weight  for 
use  in  automotive  vehicles  and 
components.  The  Partnership  will 
undertake:  (1)  The  theoretical  analysis, 
experimentation,  and  systematic  study 
of  phenomena  and  observable  facts 
connected  with  polymer-based 
composites;  (2)  the  development  and 
testing  of  basic  engineering  techniques 
relating  to  the  application  of  polymer- 
based  composites;  (3)  the  scientific 
investigation  into  practical  applications 
of  polymer-based  composites  including 
the  experimental  production  and  testing 
of  models,  prototypes,  equipment, 
materials,  and  processes;  (4)  the 
collection,  exchange,  and  analysis  of 
research  information;  (5)  the  eventual 
establishment  and  operation  of  facilities 
for  conducting  research;  (6)  the 
protection  of  intellectual  property 
created  by  the  Partnership,  through  the 
prosecution  of  patents  and  other 


methods  to  establish  a  proprietary 
position;  and  (7)  the  granting  of  licenses. 
The  partners  will  agree  upon  and 
determine  specific  projects  to  be 
undertaken  on  an  annual  basis. 

loseph  H:  Widmar, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  88-17515  Filed  8-»-8&  8:45  am) 
BltXINO  CODE  4410-ei-M 


National  Cooperative  Research  Act  of 
1984;  Development  of  Rellalaillty- 
Based  Wood  Design  Specification; 
National  Forest  Products  Association 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq..  written  notice  has 
been  filed  by  the  National  Forest 
Products  Association  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing  (1) 
the  identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  The 
notifications  were  filed  on  July  7, 1988. 
Pursuant  to  section  6(b]  of  the  Act,  the 
identities  of  the  Parties  and  general  area 
of  planned  activities  are  given  below. 

The  parties  are  the  American  Institute 
of  Timber  Construction,  American 
Plywood  Association,  California  Lumber 
Inspection  Service,  California  Redwood 
Association,  Canadian  Wood  Council, 
MSR  Lumber  Producers  Council, 
National  Forest  Products  Association, 
Northeastern  Lumber  Manufacturers 
Association,  Pacific  Lumber  Inspection 
Bureau,  Southeastern  Lumber 
Manufacturers  Association,  Southern 
Forest  Products  Association,  Southern 
Pine  Inspection  Bureau,  Timber  Products 
Inspection,  Inc.,  Trus  Joist  Corporation, 
Truss  Plate  Institute,  West  Coast 
Lumber  Inspection  Bureau,  and  Western 
Wood  Products  Association. 

The  nature  of  the  planned  activity  is 
to  produce  a  Reliability-Based  Design 
Specification  for  Wood  incorporating 
load  resistance  factor  design.  The 
objective  of  the  planned  activity  is  to 
provide  engineers  and  architects  with  an 
alternative  to  the  currently  used 
allowable  stress  design  method  and  to 
present  the  new  design  methodology  in 
an  easy  to  use  published  format. 

Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc  88-17514  Filed  8-3-88:  8:45  am] 

BtLUNG  COOE  4410-01-41 
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The  NaHonal  Cooperative  Reeearch 
Act  of  19S4;  Portland  Cement 
Associaten 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
Portland  Cement  Association  ("PCA ') 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  July  7. 1988  disclosing 
that  the  foUowii^  firms  have  joined  PCA 
as  "Affiliate  Members": 

Northwest  Concrete  Promotion  Group 
(effective  May  1. 1988)  Rocky 
Mountain  Cement  Promotion  Council 
(effective  July  1, 1988) 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

Accordingly,  at  present  the  members 
of  the  PCA  are  those  companies  listed 
below: 

United  States 

Aetna  Cement  Corporation 

Alamo  Cement  Company 

Alaska  Basic  Industries 

Ash  Grove  Cement  Company 

Ash  Grove  Cement  West.  Inc. 

Blue  Circle  Atlantic.  Inc. 

Blue  Circle,  Inc. 

Blue  Circle  West  Inc. 

Calaveras  Cement  Company   ' 

CalMat  Co. 

Capitol  Aggregates,  Inc. 

Capitol  Cement  Corporation 

Continental  Cement  Company  Inc. 

Davenport  Cement  Company 

Dragon  Products  Company 

Dundee  Cement  Company 

Hawaiian  Cement 

Ideal  Basic  Industries,  Inc. 

Independent  Cement  Corporation 

Lafarge  Corporation 

Lehigh  Portland  Cement  Company 

LoneStar-Falcon 

Lone  Star  Industries,  Inc. 

Lone  Star  Northwest 

Medusa  Cement  Corporation 

Missouri  Portland  Cement  Company 

The  Monarch  Cement  Company 

Moore  McConnack  Cement,  Inc. 

Northwestern  States  Portland  Cement 

Co. 
Phoenix  Cement  Company 
Rinker  Materials  Corporation 
RMC  Lonestar 

Rochester  Portland  Cement  Corporation 
St.  Marys  Peerless  Cement  Company 
St.  Marys  Wisconsin  Inc. 
The  South  Dakota  Cement  Plant 
Southwestern  Portland  Cement 

Company 
Tarmac-LoneSlar,  Inc. 


Tilbury  Cement  Company 

Canada 

Federal  White  Cement  Ltd. 
Ideal  Cement  Company  Ltd. 
Inland  Cement  Limited 
Lafarge  Canada  Inc. 
Lake  Ontario  Cement  Limited 
North  Star  Cement  Limited 
St.  Lawrence  Cement  Inc. 
St.  Marys  Cement  Corporatior 
Tilbury  Cement  Limited 

Mexico 

Institute  Mexicano  del  Cemento  y  del 

Concreto  (IMCYC) 
Cementos  AcapuIco,  S.A. 
Cementos  Apasco,  S.A. 
Cementos  de  Chihuahua,  S.A. 
Cementos  Mexicanos,  S.A. 
Cementos  Moctezuma,  S.A. 
Cooperative  de  Cementos  Cruz  Azul 
Cooperative  de  Cementos  Hidalgo 

Affiliate  Members 

Cement  and  Concrete  Promotion 

Council  of  Texas 
Florida  Concrete  and  Products 

Association 
Mississippi  Concrete  Industries 

Association 
North  Central  Cement  Promotion 

Association 
Northern  California  Cement  Promotion 

Group 
Northwest  Concrete  Promotion  Group 
Rocky  Mountain  Cement  Promotion 

Council 
South  Central  Cement  Promotion 

Association 

In  addition,  the  following  equipment 
suppliers  are  involved  as  "Participating 
Associates,"  together  with  PCA 
members,  in  the  activities  of  the 
Maruifacturing  Process  Subcommittee  of 
PCA's  General  Technical  Committee: 

Baker-Dolomite  (DBCA) 

C-E  Raymond 

Holderbank  Consulting  Ltd. 

Humboldt  Wedag  Company 

F.L.  Smidth  and  Company 

Claudius  Peters,  Inc. 

Polysius  Corp. 

The  Fuller  Company 

W.R.  Grace  &  Company 

On  January  7. 1985,  PCA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  (the  "Department")  pubUshed  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  February  5, 

1985,  50  FR  5015.  On  March  14, 1985, 
August  13, 1985,  January  3, 1986, 
February  14. 1986,  May  30, 1986.  July  10, 

1986,  December  31, 1986,  February  3, 

1987,  April  17, 1987.  June  3, 1987,  July  29. 
1987.  August  6, 1987.  October  9, 1987, 
February  18, 1988.  March  9, 1988,  and 


March  11. 1988,  PCA  filed  additional 
written  notifications.  The  Department 
published  notices  in  the  Federal  Register 
in  response  to  these  additional 
notifications  on  April  la  19B5  (50  FR 
14175),  September  16. 1985  (50  FR  37594), 
February  4, 1986  (51  FR  4440).  March  IZ 

1986  (51  FR  8573),  June  27, 1986  (51  FR 
23479),  August  14, 1986  (51  FR  29173), 
February  3, 1987  (52  FR  3356),  March  4, 

1987  (52  FR  6635),  May  14, 1987  (52  FR 
18295).  July  10, 1987  (52  FR  28183). 
August  26, 1987  (52  FR  32185),  November 
17, 1987  (52  FR  43953).  March  28, 1988  (53 
FR  9999),  respectively. 

loseph  H.  Widmar, 

Director  of  Operotions.  Antitrust  Division. 

[FR  Doc.  88-17510  Filed  8-3-88;  8:45  am) 

BILUNG  CODE  441(M)1-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INotice  88-711 

NASA  Advisory  Coundf;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting:  revised 
agenda. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAG). 
DATE  AND  TIMC:  August  9. 1968.  9  am.  to 
5:15  p.m..  August  10, 1988.  8:30  a.m.  to 
3:15  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration.  Room  7002, 
Federal  Building  6.  400  Maryland 
Avenue  SW^  Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Nathaniel  R  Cohen,  Code  ADM. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546. 
202/453-8766. 

SUPPLEMEirrARY  INFORMATION:  NASA 
published  in  the  Federal  Register  notice 
number  88-65  (53  FR  27413)  on  July  2a 
1988.  The  agenda  for  this  meeting  has 
been  revised  to  read  as  follows: 

Agenda 

August  9. 1988 

9  a.m. — Introductory  Remarks. 
9:15  a.m. — Science  Update — Recent 

Observations  of  Pluto/Charon 

System. 
9:45  a.m. — NASA  Agency-Level 

Planning. 
10:30  a.nL — Program  and  Budget 

Overview. 
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11  a-mz-t-Exploration  Planning. 
1  p.m.-^pace  Science  and  Applications. 
2:45  p.m. — Space  Station  Planning. 
3:45  p.m. — Space  Operations  Planning. 
4:15  p.m.- — Space  Technology  Planning. 
5:15  p.m. — Adjourn. 

August  10. 1988 

8:30  a.m.— Space  Flight  Planning. 
9:15  a.m. — Commercial  Programs 

Planning. 
9:45  a.m. — Aeronautics  Planning. 
11:15  a.m.— NASA  Institutional 

Plaiming. 
11:45  a.m. — Closing  Discussion  of  Budget 

Issues. 
1:15  p.m. — Space  Applications  Board. 
1:30  p.m. — Space  Science  Board. 
1:45  p.m.— STS-26  Readiness. 
2:15  p.m. — Science  Update. 
3:15  p.m. — Adjourn. 
July  28. 1988. 
Aro  Bradley, 

Advisory  Committee  Management  Officer, 
Notional  Aeronautics  and  Space 
Administration. 
[FR  Doc.  88-17500  Filed  8-3-88;  8:45  am) 

BtLUNG  CODE  7S10-01-4I 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Na  50-368] 

Arkansas  Power  and  Light  Co., 
Arkansas  Nuclear  One,  Unit  2; 
Environmental  Assessment  and 
Finding  of  No  Sigrtiflcant  impact 

The  U.3-  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  from 
the  requirements  of  Appendix  R  to  10 
CFR  Part  50  to  the  Arkansas  Power  and 
Light  Company  (the  licensee),  for 
Aricansas  Nuclear  One.  Unit  2  (ANO-2) 
located  in  Pope  County,  Arkansas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant 
exemptions  from  certain  requirements  of 
sections  III.G  and  III.O  of  Appendix  R  to 
10  CFR  Part  50,  which  relate  to  fire 
protection  features  for  ensuring  that 
systems  and  associated  circuits  used  to 
achieve  and  maintain  safe  shutdown  are 
free  to  fire  damage,  and  to  the  provision 
for  the  oil  collection  system  for  reactor 
coolant  pumps  (RCPs).  The  exemptions 
are  technical  since  the  licensee  must 
demonstrate  that  Hre  protections  and 
RCP  oil  collection  conftgiffations  meet 
the  specific  requirements  of  section  III.G 
and  III.O,  or  that  alternate  -  ' 


configurations  can  be  justified  by  an 
acceptable  analysis. 

The  Need  for  Proposed  Action 

The  proposed  exemptions  are  needed 
because  the  features  described  in  the 
licensee's  exemption  request  regarding 
the  existing  and  proposed  fire  protection 
at  the  plant  would  result  in  a  net  benefit 
to  the  public  health  and  safety. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemptions  will  provide 
a  degree  of  fire  protection  such  that 
there  is  no  increase  in  the  risk  of  fires  at 
ANO-2.  Consequently,  the  probability  of 
fires  has  not  been  increased  and  the 
post-fire  radiological  releases  will  not 
be  greater  than  previously  determined 
nor  do  the  proposed  exemptions 
otherwise  affect  radiological  plant 
effluents.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20,  with  the 
minor  exception  of  the  redundant 
seismic  condensate  storage  tank  level 
transmitters.  These  exemptions  would 
not  affect  non-radiological  plant 
effluents  and  have  no  other 
environmental  impact.  Therefore  we,  the 
Commission  concludes  that  there  are  no 
significant  ^on-radiological 
environmental  impacts  associated  with 
the  proposed  exemptions. 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  of  the  proposed  exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters  dated 
August  15, 1984  and  August  30. 1985 
which  contained  the  exemption 
requests,  and  letters  dated  October  20, 
1986,  April  22  and  June  24, 1987  which 
provided  supplemental  information. 
These  letters  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
WashingtoB,  DC,  and  at  the  Tomlinson 
Library,  Arkansas  Technical  University, 
Russellville.  Arkansas  72801. 

Dated  at  RockviHe,  Maryland,  thts  9th  day 
of  June,  1988.  •"  :  '  i'     ,'  '' 


For  the  Nuclear  Regulatory  Commission. 
|oae  A.  Calvo. 

Director.  Project  Directorate— 4V,  Division  of 
Reactor  Projects— ni.  IV,  V  and  Special 
Projects.  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  88-17578  Filed  ft-»-88:  8:45  amf 

MIXINQ  COOC  7S«Mlt-M 

(Docket  Nos.  50-313  and  50-36S1 

Arkansas  Power  and  UgM  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  granting  an  Exemption  from 
10  CFR.  50.71(e)  to  Arkansas  Power  and 
Light  Company  (AP&L  or  the  licensee) 
for  a  one-time  90  day  schedular 
extension  of  the  required  due  date  for 
the  annual  revision  to  the  Final  Safety 
Analysis  Reports  (FSAR)  for  Arkansas 
Nuclear  One,  Units  1  and  2,  (ANO-1  and 
2)  located  in  Pope  County,  Arkansas. 

EJivironmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would  allow 
the  licensee  to  submit  the  1988  annual 
FSAR  updates  for  ANO-1  and  2  on 
October  20, 1988,  90  days  after  the  |uly 
22  date  required  by  10  CFR  50.71(e).  The 
proposed  exemption  was  requested  by 
the  licensee  by  letter  dated  May  13, 
1988. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  necessary 
to  provide  the  licensee  additional  time 
to  complete  their  Safety  Analysis  Report 
Upgrade  Project  and  incorporate  all  the 
improvements  derived  therefrom  in  the 
1988  annual  FSAR  revision. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
affect  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption..       ,- 

The  Commiwion  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
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Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
signiHcant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
May  13. 1988.  The  letter  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street. 
NW..  Washington.  DC.  and  at  the 
Tomlinson  Library.  Arkansas  Tech 
University.  Russellville.  Arkansas  72801. 

Dated  at  Rockville.  Maryland  this  26th  day 
of  |uly  1968. 

For  the  Nuclear  Regulatory  Commission. 
|oM  A.  Calvo. 

Director.  Project  Directorate — /V,  Division  of 
Reactor  Projects — III.  IV.  Vand  Special 
Projects.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  88-17579  Filed  8-3-88:  8:45  am) 

MLINIQ  COOC  7SMM>1-M 


(Docket  No.  50-461] 

i 

Illinois  Power  Ca  et  al;  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  the  Illinois  Power  Company  '  (IP), 
Soyland  Power  Cooperative.  Inc.  and 
Western  Illinois  Power  Cooperative.  Inc. 
(the  licensees)  for  Clinton  Power 
Station.  Unit  1,  located  in  DeWitt 
County.  Illinois. 

Enviioiunental  Assessment 

Identification  of  Proposed  Action 

In  general,  the  proposed  license 
amendment  would  revise  the  Technical 
Specifications  (TS)  related  to 
containment  ventilation  and  dry  well 
purge  (VR/VQ)  system  isolation  valves. 

Specifically,  the  licensees  proposed 
(1)  deletion  of  the  operability  and 
surveillance  requirements  for  the  50* 
stops  installed  for  the  VR/VQ  valves.  (2) 
insertion  of  footnotes  in  the  limiting 
conditions  for  operation  and  applicable 
surveillance  requirements  to  exclude  the 
time  when  the  VR/VQ  valves  are 
opened  for  performing  stroke-time 
testing,  and  (3)  extension  of  the 
administrative  control  permitting 
opening  of  the  VR/VQ  valves. 

This  revision  to  the  Clinton  Power 
Station  license  would  be  made  in 


■  Illinois  Power  Company  is  authorized  to  acl  us 
afteni  for  Soyland  Power  Cooperative.  Inc.  and 
Western  Illinois  Power  Cooperative.  Inc.  and  has 
exclusive  responsibility  and  control  over  the 
physical  construction,  operation  and  maintenance 
of  the  facility. 


response  to  the  licensees'  application  for 
amendment  dated  October  30. 1987. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  50.90.  IP,  et  al. 
have  proposed  an  amendment  to  Facility 
Operating  License  No.  NPF-62  which 
consists  of  three  changes  to  the  TS 
concerning  the  containment  ventilation 
and  drywell  purge  system  isolation 
valves.  The  first  change  would  delete 
the  requirements  associated  with  the 
VR/VQ  valve  opening  angle  restriction 
in  footnote  1  (one  asterisk)  of  TS  3.6.1.8 
(limiting  conditions  for  operations]  and 
in  TS  4.6.1.8.2  (surveillance 
requirements),  and  would  revise 
footnote  2  (two  asterisks)  of  TS  3.6.1.8. 

Footnote  1  of  TS  3.6.1.8  requires  that 
the  36-inch  containment  ventilation 
supply  and  exhaust  valves  be  blocked  to 
prevent  them  from  opening  more  than 
50°.  The  surveillance  requirements  of  TS 
4.6.1.8.2  require  that  the  50'  valve- 
opening  restriction  for  the  36-inch 
containment  ventilation  supply  and 
exhaust  valves  be  verified  at  least  once 
every  31  days.  The  licensees  propose  to 
remove  these  requirements  from  the  TS. 
Footnote  2  of  TS  3.6.1.8  states  that 
containment  ventilation  system 
operation  shall  be  defined  as  any  time 
the  36-inch  water  supply  and/or  exhaust 
isolation  valves  are  opened.  The 
licensees  propopse  to  insert  the 
following  statement  to  footnote  2: 
"except  when  opened  for  inservice 
testing  performed  pursuant  to  TS  4.0.5". 

By  letter  dated  July  20. 1983,  the  staff 
informed  the  licensees  that  the  use  of 
the  24-inch  and  36-inch  pui^e  valves 
would  be  acceptable  during  operational 
modes  1,  2.  and  3  if  the  valves  were 
blocked  to  a  maximum  opening  angle  of 
50°  (90*  corresponds  to  fully  open).  In  its 
letter  dated  November  17, 1983.  the 
licensees  committed  to  install 
mechanical  stops  on  the  valves  to  limit 
them  from  opening  more  than  50*  during 
operational  modes  1.  2.  and  3.  The  50* 
stops  could  be  removed  during  modes  4 
and  5  if  increased  purge  flow  were 
required  during  maintenance  activities. 
The  staff  found  the  licensees' 
commitment  acceptable  as  indicated  in 
Supplement  5  to  the  Clinton 
Supplemental  Safety  Evaluation  Report 
(SSER  5)  dated  January  1986.  The 
licensees  incorporated  the  appropriate 
operability  and  surveillance 
requirements  for  the  50*  stops  into  the 
TS. 

Subsequently,  the  licensees  found  that 
purge  fiow  was  adequate  during  modes 
4  and  5  with  the  50*  stops  in  place  and 
thus,  periodic  removal  of  the  50°  stops  to 
increase  purge  flow  as  originally 
suggested  would  not  be  needed. 
Therefore,  the  licensees  proposed  to 


modify  the  50*  stops  »o  that  they  are  a 
permenant  part  of  the  installation  of  the 
valves  and  to  delete  the  requirement  for 
confirmation  of  the  50°  opening  angle 
limitation  in  the  TS.  The  licensees  also 
proposed  to  revise  the  bases  for  TS  3/4 
6.1.8  to  specify  that  the  blocking  devices 
are  permanently  installed  on  the  36-inch 
purge  valves. 

TS  3.6.1.8  requires  that  the  opening  of 
the  containment  building  ventilation  (36- 
inch)  isolation  valves  for  containment 
ventilation  system  operation  be  limited 
to  less  than  or  equal  to  500  ^ours  per 
year.  System  operation  is  defined  by  TS 
3.6.1.8  as  any  time  the  valves  are  open. 
TS  4.0.5  requires  that  these  valves  be 
tested  according  to  the  inservice  testing 
(1ST)  program  by  performing  stroke-time 
testing  every  92  days.  The  1ST  is 
performed  such  that  the  valves  are  open 
one  at  a  time  for  stroke  time  verification 
while  the  other  valve  in  series  is  closed. 
The  licensees  propose  to  exlude  the  time 
when  these  valves  are  opened  to 
complete  stroke-time  testing  from  a 
cumulative  system  operation  time  limits 
currently  specified  in  TS  3.6.1.8. 

The  second  change  would  delete 
footnote  1  (one  asterisk)  and  revise 
footnote  2  (two  asterisks)  in  TS  3.6.2.7 
(limiting  conditions  for  operation),  and 
deletes  TS  4.6.2.7.4  (siuveillance 
requirments)  and  its  footnote. 

Footnote  1  requires  that  the  24-inch 
drywall  vent  and  purge  supply  and 
exhaust  isolation  valves  and  the  36-inch 
outboard  isolation  valves  be  blocked  to 
prevent  them  from  opening  more  than 
50°.  Footnote  2  specifies  that  drywell 
vent  system  operation  shall  be  defined 
as  any  time  either  the  10-inch  or  the  24- 
inch  inboard  exhaust  valves  are  open 
when  all  valves  mentioned  in  TS  3.6.1.8 
are  closed.  The  licensees  propose  to 
revise  footnote  2  by  adding  the 
following:  "This  excludes  the  time  when 
either  of  these  valves  is  opened  for 
inservice  testing  performed  pursuant  to 
TS  4.0.5  (concurrent  with  all  valves  of 
TS  3.6.1.8  closed)." 

The  surveillance  requirements  of  TS 
4.6.2.7.4  state  that  at  least  once  every  31 
days,  the  24-inch  drywell  vent  and  purge 
supply  and  exhaust  valves  and  the  36- 
inch  outboard  isolation  valves  shall  be 
verified  to  be  blocked  in  order  to  restrict 
valve  opening  to  less  than  or  equal  to 
50*.  The  footnote  for  TS  4.6.2.7.4  also 
specifies  that  the  blocking  device  for  the 
24-inch  valves  shall  be  verified  installed 
prior  to  drywell  closing  and  during  each 
cold  shutdown  except  such  verification 
need  not  be  performed  more  often  than 
once  every  92  days.  The  licensees 
propose  to  delete  TS  3.6.2.7.4  and 
footnote  1  of  TS  3.6.2.7  associated  with 
the  50°  valve  opening  angle  limitation 
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since  the  50*  slop  device  will  beooiae 
part  of  the  permanent  valve  installation. 

TS  Table  3.&4-1.  note  (a)  states  that 
certain  containment  isolation  values 
may  be  open  on  an  iotennittent  basis 
under  administrative  control  The  third 
change  would  extend  the  application  of 
this  note  to  include  the  VR/VQ  values 
since  they  are  needed  to  be  opened 
while  certain  local  leakrate  tests  are 
condncted.  Note  (a]  would  be  inserted 
into  Table  3.6.4-1  for  values  1VR002A.-B 
and  1VQ006A.-B  to  allow  them  to  be 
opened  under  administrative  control 
during  the  performance  of  leak  testing 
associated  with  die  36-inch  containment 
ventilation  supply  and  exhaust  values 
every  92  days  as  specified  in  TS 
4.8.1.8.3. 

Environmental  Impacts  of  the  Proposed 
Action 

Because  the  50*  mechanical  stops  for 
these  values  were  previously  approved 
by  the  staff  (as  discinsed  in  SS£R  5)  and 
are  a  part  of  the  permanent  value 
installation,  the  staff  finds  the 
elimination  of  the  operability  and 
surveillance  requirements  hr  the  50* 
stops  in  TS  3.6.1  J)  and  TS  4.8.1.8.2  to  be 
acceptable.  Tlie  staff  also  agrees  with 
the  revised  bases  far  TS  3/4  6.1.8 
because  of  the  permanent  installation  of 
the  blocking  device  on  these  values. 

The  staff  finds  the  {xoposed  revision 
to  footnote  2  of  TS  3j6.1.8  acceptable 
because  value  testing  in  accccntlance 
with  the  1ST  requirements  does  not 
require  the  oootainment  ventilation 
system  to  be  operable.  Therefore, 
stroke-time  testing  should  not  be 
considered  part  of  the  system  operation 
time  limit. 

The  staff  finds  the  pr(^>08ed  deletion 
of  TS  3.6.2.7.4  and  footnote  1  of  TS 
3.6.2.7  associated  with  the  50*  value 
opening  angle  limitation  acceptable 
because  the  50*  stop  device  will  become 
part  of  the  permanent  value  installation 
and  cannot  be  removed. 

TS  3.6.27  requires  that  the  opening  of 
the  drywell  vent  and  purge  system  (24- 
inch  or  lO-inch]  isolation  for  drywell 
vent  system  operation  be  limited  to  5 
hours  per  year.  The  basis  for  limiting  the 
amount  of  time  the  value  can  be  opened 
for  drywell  vent  system  operation  is  to 
limit  the  release  of  radioactivity  to  the 
environs  during  normal  operating 
conditions.  The  staff  finds  that  the 
revision  to  footnote  2  of  TS  3  A2.7  to 
exclude  the  1ST  stroke-time  tests  from 
the  system  operation  time  is  acceptable, 
because  stroke-time  testing  per  the  1ST 
program  does  not  require  the  drywell 
vent  and  purge  system  to  be  operable. 

The  VR/VQ  values  are  part  of  the  test 
boundary  for  the  36-inch  contaiiunent 
ventilation  supply  and  exhaust  values. 


Also,  when  these  values  are  being  leak 
tested,  the  36-inch  values  must  be  closed 
so  that  the  penetration  will  remain 
effectively  closed  dimng  the  test.  T^e 
staff  finds  extending  the  apphcatian  oi 
note  (a)  to  the  vdoes  specified  above 
acceptable  because  the  values  are 
required  to  be  opraied  during  the  local 
leakrate  testing  of  the  36-inch 
ventilation  system  isolation  values 
every  92  days. 

The  Comfliission  has  determined  that 
potential  radiological  releases  during 
normal  operations,  transients,  and  for 
accident  would  not  be  Increased.  With 
regard  to  non-radiological  impacts,  the 
proposed  amendment  involves  systems 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  Part  20.  They 
do  not  affect  non-radiological  plant 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
staff  also  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Accordingly,  the  Commission  findings 
in  the  "Final  Environmental  Statement 
related  to  die  operation  of  Clinton 
Power  Station.  Unit  No.  1"  dated  May 
1982  regarding  radioligical 
environmental  impacts  from  the  plant 
during  normal  operation  or  after 
accident  conditions,  are  not  adversely 
altered  by  this  action.  IP  is  committed  to 
operate  Clinton,  Unit  1  in  accordance 
with  standards  and  regulations  to 
maintain  exposure  level's  "as  low  as 
reasonably  achievable." 

Alternative  to  the  Proposed  Actions 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
alternative,  in  effect,  would  be  the  same 
as  a  "no  action"  alternative.  Since  the 
Commission  has  concluded  that  no 
adverse  environmental  effects  are 
associated  with  this  proposed  action, 
any  alternative  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Nuclear  Regulatory 
Commission's  Finan  Environmental 
Statement  dated  May  1982  related  to 
this  facility. 

Agencies  and  Person  Consulted 

The  NRC  staff  reviewed  the  licensees' 
request  of  October  30, 1987  and  did  not 
consult  over  agencies  or  persons. 

Finding  of  No  Stgniiicant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 


statement  of  the  proposed  license 
amendment 

Based  upon  this  environmental 
assessment  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment 
dated  October  30, 1987  and  the  Final 
Environmental  Statement  for  the  Clinton 
Power  Station  dated  May  1982,  which 
are  available  for  public  inspection  at  the 
Commission  Public  Document  Room, 
1717  H  Stteet  NW.,  Washington,  DC 
20555  and  at  the  Vespasian  Warner,  120 
West  Johnson  Street,  Clinton,  Illinois 
61727. 

Dated  at  RockviUe,  Maryland,  this  28th  day 
of  luly  1988. 

For  the  Nuclear  Regulatory  CommMsion. 
Leonard  N.  Olshan, 

Acting  Director,  Project  Directorate  IIt-2. 
Division  of  Reactor  Projects— IH,  IV,  Vand 
Special  Projects. 
[PR  Doc.  8S-17S80  Filed  6-3-88:  8:45  am] 
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[Docket  No.  50-3091 

Maino  Yankoe  Atomic  Power  Co.; 
Environmentsl  Asoesement  end 
Finding  of  No  SigniWcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
36  issued  to  Maine  Yankee  Atomic 
Power  Company  (the  licensee),  for 
operation  of  the  Maine  Yankee  Atomic 
Power  Station,  located  in  Lincoln 
County,  Maine. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specification  (TS]  to  reflect  the 
operating  limits  for  the  Cycle  11  reload 
core. 

The  proposed  action  Is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  June  30, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  in  order  to  provide  limiting 
combination  of  reactor  power  and 
Reactor  Coolant  System  flow, 
temperature,  and  pressure  during 
operation  of  Cycle  11.  Maine  Yankee  is 
currently  in  Cycle  10  operation. 
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Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
initial  evaluation  of  the  proposed 
revision  to  the  Technical  Specifications. 
The  proposed  revision  would  allow  the 
licensee  to  discharge  73  fuel  assemblies 
and  insert  72  new  assemblies  and  one 
previously  irradiated  assembly  for  Cycle 
11  refueling.  The  new  fuel  assemblies 
are  fabricated  by  Combustion 
Engineering  and  are  not  significantly 
different  from  those  previously  used  at 
Maine  Yankee.  In  previous  reload  cores 
at  Maine  Yankee  and  other  facilities,  the 
NRC  has  found  the  fuel  design  to  be 
acceptable.  The  Control  Element 
Assembly  (CEA)  pattern  for  Cycle  11  is 
identical  to  that  used  in  Cycle  10.  Also, 
the  thermal,  thermal-hydraulic,  and 
physics  characteristics  for  Cycle  11  are 
not  significantly  different  from  those  of 
Cycle  10.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environment  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  Technical  Specification 
involves  systems  located  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  April  29, 1988  (53  FR 
15479).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Maine  Yankee  Atomic  Power  Station 
dated  July  1972. 


Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  24. 1988  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington,  DC  and 
at  the  Local  Public  Document  Room, 
Wiscasset  Library,  High  Street,  P.O.  Box 
367.  Wiscasset  Maine  04578. 

Dated  at  Roci<ville.  Maryland,  this  28th  day 
of  July,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Carl  Stable. 

Acting  Director,  Project  Directorate  1-3, 
Division  of  Reactor  Projects,  l/II,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  88-17582  Filed  8-3-88;  8:45  am) 

BILUNG  CODE  7S90-01-M 

[Docket  No.  50-245] 

Northeast  Nuclear  Energy  Co.  et  al., 
Millstone  Nuclear  Power  Station,  Unit 
1;  Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
21,  issued  to  Northeast  Nuclear  Energy 
Company  et  al.,  (the  licensee],  for 
operation  of  the  Millstone  Nuclear 
Power  Station,  Unit  1,  located  in  New 
London  County,  Connecticut. 

Identification  of  Proposed  Action 

The  amendment  would  consist  of  a 
change  to  the  operating  license  to 
extend  the  expiration  date  of  the 
operating  license  for  Millstone  Nuclear 
Power  Station,  Unit  1,  from  May  19,  2006 
to  October  2,  2010.  The  proposed  license 
amendment  is  in  response  to  the 
licensee's  application  dated  December 
22. 1988.  The  Commission's  staff  has 
prepared  an  Environmental  Assessment 
of  the  proposed  action,  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Change  in  Expiration  Date  of  Facility 
Operating  License  No  nPR-21, 


Northeast  Nuclear  Energy  Company,  et 
al..  Millstone  Nuclear  Power  Station. 
Unit  No.  1,  Docket  No.  50-245,  dated  July 
27th  1988." 

Summary  of  Environmental  Assessment 

The  Commission's  staff  has  reviewed 
the  potential  environmental  impact  of 
the  proposed  change  in  the  expiration 
date  of  the  Operating  License  for 
Millstone  Nuclear  Power  Station,  Unit  1. 
This  evaluation  considered  the  previous 
environmental  studies,  including  the 
"Final  Environmental  Statement  Related 
to  Continuation  of  Construction  of  Unit 

2  and  Operation  of  Units  1  and  2, 
Millstone  Nuclear  Power  Station,"  dated 
June  1973,  the  Final  Environmental 
Statement  (FES)  related  to  the  operation 
of  Millstone  Nuclear  Power  Station,  Unit 
No.  3,  NUREG-1064,  dated  December 
1984,  the  Environmental  Assessment  in 
support  of  the  Provisional  Operating 
License  conversion  to  a  Full  Term 
Operating  License,  dated  December  17. 
1984  and  more  recent  NRC  policy. 

Radiological  Impacts 

The  staff  concludes  that  the  Exclusion 
Area,  the  Low  Population  Zone  and  the 
nearest  population  center  distances  will 
likely  be  unchanged  from  those 
described  in  NUREG-1064.  Since  the  40- 
year  operating  license  for  Millstone  Unit 

3  will  go  beyond  the  proposed  operating 
life  of  Millstone  Unit  1,  the  analysis  in 
the  FES,  dated  December  1984,  would 
also  bound  the  40-year  license  for 
Millstone  Unit  1  with  regard  to  the  low 
population  zone,  and  distance  to 
population  centers. 

Station  radiological  effluents  to 
unrestricted  areas  during  normal 
operation  have  been  well  within 
Commission  regulation  regarding  as  low 
as  is  reasonably  achievable  (ALARA) 
limits,  and  are  indicative  of  future 
releases.  In  addition,  the  proposed 
additional  years  of  reactor  operation  do 
not  increase  the  annual  public  risk  from 
reactor  operation. 

With  regard  to  normal  plant 
operation,  the  occupational  exposures 
since  1966  for  Millstone  Unit  1  have 
been  higher  than  the  average  in  the 
nuclear  industry.  The  licensee  is 
addressing  the  problem  of  high 
occupational  exposures  via  a  number  of 
short-  and  long-term  dose  reduction 
initiatives.  The  NRC  staff  has  reviewed 
the  licensee's  initiatives  and  believes 
that  these  initiatives  will  result  in  a 
substantial  reduction  in  occupational 
exposures  at  Millstone  Unit  1. 

The  NRC  staff  concludes  that 
radiological  impacts  on  man.  both  onsite 
and  offsite,  are  not  significantly  more 
severe  than  previously  estimated  in  the 
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FES  and  the  stafTs  previous  cost-benefit 
conclusions  remain  valid. 

The  environmental  impacts 
attributable  to  transportation  of  fuel  and 
waste  to  and  from  the  Millstone  Nuclear 
Power  Station,  Unit  1,  with  respect  to 
normal  conditions  of  transport  and 
possible  accidents  in  transport,  would 
be  boimded  as  set  forth  in  Summary 
Table  S-4  of  10  CFR  51.52,  and  the 
values  in  Table  S-4  would  continue  to 
represent  the  contribution  of 
transportation  to  the  environmental 
costs  associated  with  the  reactor. 
Non-Radiological  Impacts 

The  Commission  has  concluded  that 
the  proposed  extension  does  not  cause  a 
significant  increase  in  the  impacts  to  the 
environment  and  will  not  change  any 
conclusions  reached  by  the  Commission 
in  the  FES. 
Finding  of  No  Significant  Impact 

The  Commission's  staff  has  reviewed 
the  proposed  change  to  the  expiration 
date  of  the  Millstone  Nuclear  Power 
Station,  Unit  1,  Facility  Operating 
License  relative  to  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
environmental  assessment,  the  staff 
concluded  that  there  are  no  significant 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendment 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Therefore,  the  Commission  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  December  26, 1986,  (2) 
the  Final  Environmental  Statement 
Related  to  Continuation  of  Construction 
of  Unit  2  and  Operation  of  Units  1  and  2, 
Millstone  Nuclear  Power  Station,  June 
1973,  and  Environmental  Assessment 
dated  December  17. 1984.  and  (3)  the 
Environmental  Assessment  dated  July 
27th  1988.  These  documents  arc 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW^  Washingtoa  DC  and 
at  the  Waterford  Public  Library.  49  Rope 
Ferry  Road,  Waterford,  Connecticut 
06385. 

Dated  at  RockviUe.  Maryland,  this  ZTtii  day 
of  July  198a 

For  tlie  Nadew  Regulatory  Commmission. 
MichasI  L.  Boyla, 

Project  Manager,  Project  Directorate  1-4, 
Division  ofRaoctisr  Projccts-l/fl,  Office  of 
Nuclear  Reactor  Reguiation. 
[PR  Doc.  88-17581  FUed  8-«-«8;  8:45  am] 
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[Docket  No.  50-271] 

Vermont  Yanltee  Nuclear  Power  Corp., 
Yankee  Nuclear  Power  Station; 
Environmental  Assessment  and 
Rnding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  {the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
28  issued  to  Vermont  Yankee  Nuclear 
Power  Corporation  (the  licensee),  for 
operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  located  in 
Windham  County,  Vermont. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Technical  Specifications  (TS) 
to  accommodate  limiting  conditions  of 
operation  and  surveillance  requirements 
for  the  automatic  depressurizatiou 
system  (ADS)  because  of  modifications 
made  in  response  to  NUREG  0737,  Item 
U.K.3.ia 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  December  9. 1987. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  will 
add  new  requirements  appropriate  for 
plant  equipment  which  has  been 
installed. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  add  requirements  for 
the  new  equipment  to  the  Vermont 
Yankee  Technical  Specifications  similar 
to  requirements  for  other  safety  related 
equipment.  iTie  proposed  changes  do 
not  increase  the  probability  or 
consequences  of  any  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  "TS  involves  systems 
located  within  the  restricted  area  as 
defmed  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  efBuents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 


that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  March  3. 1988  (53  FR 
6889).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  woidd  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  not  meeting  NRC  requirements. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Vermont  Yankee  Nuclear  Power 
Station,  July,  1972. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  itf  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quahty  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  9. 1967 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  Brooks  Memorial  Library,  244 
Main  Street  Brattleboro.  Vermont  05301. 

Dated  at  RockviUe,  Maryland,  this  29th  day 
of  July.  1968. 

For  the  Nuclear  Regulatory  Commission. 
Carl  Stahle, 

Acting  Director.  Prefect  Directorate  1-3. 
Division  of  Reactor  Projects  I/II. 
[FR  Doc.  8&-17583  Filed  8-3-68: 8:45  am) 
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[  Docfctt  No.  50-341:  F*nn»-21 

DetroM  Edison  Co.;  Wolveriiw  Power 
Supply  Coopfattve,  Inc.;  Issuance  of 
Dirsclor's  Decision 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  Director's 
Decision  concerning  a  petition,  dated 
February  4, 1988,  filed  by  the  Honorable 
James  CaldwelL  the  Honorable  Steven 
Langdon,  the  Honorable  Herb  Gray  and 
the  Honorable  Howard  McCurdy. 
noembers  oi  the  Canadian  Parliament 
(petitioners).  The  petitioners  requested 
that: 

(a)  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  decision  to  allow 
Fermi-2  to  operate  at  100  percent  power 
be  overturned: 

(b)  The  license  to  operate  Fermi-2  be 
revoked:  and 

(c)  Detroit  Edison  be  required  to 
prove,  to  the  satisfaction  of  both  the 
NRC  and  the  relevant  Canadian 
authorities  that  Fermi-2  is  absolutely 
safe  to  operate  at  any  level  and  that 
such  Fermi-2  operation  does  not  present 
any  danger  to  the  health  and  safety  of 
the  people  of  Windsor  and  Essex 
County. 

The  request  was  based  on  a  January 
15, 1988,  letter  from  the  NRC  to  Detroit 
Edison  and  an  attached  NRC  Regulatory 
Assessment,  that  authorizes  Fermi-2  to 
operate  at  full  power.  Accordir»g  to  the 
petitioners,  these  documents  reveal  that 
there  are  a  number  of  deficiencies  at 
Fermi-2  that  should  have  prevented  the 
NRC  from  granting  this  authorization. 

The  Director  has  now  determined  that 
the  petitioners'  request  should  be  denied 
for  the  reasons  set  forth  in  the 
"Director's  Decision  Under  10  CFR 
2.206"  (DD  88-11).  which  is  available  for 
public  inspection  in  the  Commission's 
Public  Document  Room.  1717  H  Street 
NW..  Washington,  DC  20555.  and  in  the 
local  Public  Document  Room  for  Fermi-2 
located  at  the  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  for  Conmiission 
review  in  accordance  with  10  CFR 
2.206(c).  As  provided  in  10  CFR  2.206(c), 
the  Deciftion  will  become  the  final  action 
of  the  Commission  twmty-five  (25)  days 
after  issuance  unless  the  Connnission  on 
its  own  motion  institutes  review  of  the 
Decision  within  that  time. 


For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay, 

Project  Manager,  Project  Directorate  lll-l. 
Division  of  Reactor  Projects  III  FV.  V,  and 
Special  Projects  Office  of  Nuclear  Reactor 
Regulation. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  )uly  196a 

[FR  Doc.  88-17588  Filed  8-3-88;  8:45  am) 

BILUNG  CODE  7SS0-01-M 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  8.32,  "Criteria  for 
Establishing  a  Tritium  Bioassay 
Program,"  provides  criteria  acceptable 
to  the  NRC  staff  for  developing  and 
implementing  a  bioassay  program  for 
licensees  who  handle  or  process  tritium. 
It  also  provides  guidance  on  selecting 
workers  who  should  participate  in  a 
program  to  detect  and  measure  possible 
internal  radiation  exposure. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37062. 
Washington,  DC  20013-7082,  telephone 
(202)  275-2060  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road.  Springfield, 
VA  22161. 

(5  VS.C.  55Z(a)l 


Dated  at  Rockville.  Maryland,  this  13lh  day 
of  July  1968. 

For  the  Nuclear  Regulatory  Coimnission. 
inetnia  P.  Speis, 

Acting  Director.  Office  of  Nuclear  Regulatory 

Research. 

[FR  Doc.  88-17577  Filed  8-3-88:  8:45  am| 

BtLUNG  COOE  7SMM)1-H 

(Docket  Nob.  50-413  and  50-414] 

Duke  Power  Co.  et  al;  Issuance  of 
Amerxlmerrts  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission]  has  issued 
Amendment  No.  50  to  Facility  Operating 
License  No.  NPF-35  and  Amendment 
No.  43  to  Facility  Operating  License 
NPF-52  issued  to  Duke  Power  Company, 
et.  al.,  (the  licensee),  which  revised  the 
Technical  Specifications  for  operation  of 
the  Catawba  Nuclear  Station,  Units  1 
and  2,  located  in  York  County,  South 
Carolina.  The  amendments  were 
effective  as  of  the  date  of  issuance. 

The  amendments  changed  Technical 
Specification  5.3.1  "Fuel  Assemblies"  to 
provide  increased  fiexibility  in  the 
substitution  of  solid  stainless  steel  rods 
and  open  water  channels  for  fuel  rods  in 
reconstifutible  fuel  assemblies  to  be 
reinserted  in  the  reactor  core  during  a 
refueling  outage. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  20, 1988  (53  FR  18181).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  (53  FR  25396) 
related  to  the  action  and  has  concluded 
that  an  environmental  impact  statement 
is  not  warranted  and  that  the  issuance 
of  this  amendment  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  the 
action  see  (1^  the  application  for 
amendment  dated  April  1, 1988.  which 
superseded  portions  of  a  previous 
request  by  letter  dated  February  5. 1988. 
(2)  Amendment  No.  50  to  License  No. 
NPF-35,  and  Amendment  No.  43  to 
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License  No.  NPF-52,  and  (3)  the 
Commission's  related  Safety  Evaluation 
and  Environmental  Assessment. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  and  at  the  York  County  Library, 
138  East  Black  Street,  Rock  Hill,  South 
Carolina  29730.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  I/II. 

Dated  at  Rockviile,  Maryland  this  28th  day 
of  July  1968. 

For  the  Nuclear  Regulatory  Commission. 
Kahtan  N.  Jabbour, 

Profect  Manager,  Project  Directorate  11-3, 
Division  of  Reactor  Infects  I/II. 
[FR  Doa  8&-17584  Filed  8-3-«8;  M&  am] 
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(Docfctt  No.  50-2891 

GPU  Nuclear  Corp.  et  aL;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission]  has  issued 
Amendment  No.  143  to  Facility 
Operating  License  No.  DPR-50,  issued  to 
GPU  Nuclear  Corporation  (the  licensee), 
which  revised  the  License  and  Technical 
Specifications  for  operation  of  the  Three 
Mile  Island  Nuclear  Station  Unit  1 
located  in  Dauphin  County, 
Pennsylvania. 

The  amendment  revises  the  License 
and  the  Technical  Specifications  to 
allow  an  increase  in  the  rated  power 
level  from  2535  MWt  to  2568  MWt,  a 
1.3%  increase. 

The  applciation  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  24, 1988  (53  FR  18629).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 


issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  April  18, 1988,  (2) 
Amendment  No.  143  to  License  No. 
DPR-^,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4]  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  and  at  the  Local 
Public  Document  Room,  Government 
Publications  Section,  State  Library  of 
Pennsylvania,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105.  A  copy 
of  items  (2),  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects  1/ 
II. 

Dated  at  Rockviile,  Maryland,  this  27th  day 
of  July  1988. 

Ronald  W.  Henian, 

Senior  Project  Manager,  Project  Directorate 
1-4,  Division  of  Reactor  Projects  I/II,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  88-17585  Filed  8-3-88;  8:45  am] 
BNXMO  CODE  7S90-01-M 


[Docicet  Nos.  50-387  and  50-388) 

Pennsyh/ania  Power  and  Ugtit  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22  issued  to  Pennsylvania 
Power  and  Light  Company  (the 
licensees]  for  operation  of  the 
Susquehanna  Steam  Electric  Station 
Units  1  and  2,  located  in  Luzerne 
County,  Pennsylvania. 

The  proposed  amendment  would 
change  Technical  Specification  Section 
3/4.3.7.1.  "Radiation  Monitoring 
Instrumentation,"  ACTION  70a.  In  its 
present  form,  the  ACTION  70a  requires 
the  radiation  monitoring  instrumentation 
inoperable  channel  be  placed  in  tripped 
condition  in  1  hour  and  allows  7  days  to 
restore  the  inoperable  channel  to 
OPERABLE  status.  The  licensee 
proposed  to  eliminate  the  ACTION  70a 
requirement  to  trip  the  inoperable 
channel  if  it  has  not  already  tripped. 

Prior  to  issuannp  of  the  proposed 
hcense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 


(the  Act),  and  the  Commission's 
regulations. 

By  September  6, 1988,  the  licensees 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  Hie  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
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the  amendment  under  consideration.  A 
petitioaer  who  fails  to  file  such  a 
8upplera«it  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri 
1-800-342-8700).  The  Western  Union 
operator  should  be  given  Datagram 
Identincation  Number  3737  and  the 
following  message  addressed  to  Walter 
R.  Butler  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  Jay  Silberg,  Esquire, 
Shaw,  Pittman,  Potts  and  Trowbridge. 
2300  N  Street  NW..  Washington,  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{aKl)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  6. 19B8,  which  is 


available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW.,  Washington,  DC 
20555,  and  at  the  Ousterhout  Free 
Library,  Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  July  1988. 

For  The  Nuclear  Regulatory  Conimission. 
Donald  C  Tischer, 

Acting  Director.  Project  Directorate  1-2, 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  88-17587  Filed  8-3-88;  8:45  am) 

BILLING  COOE  7590-01-M 

[Docket  No.  50-029] 

Yankee  Atomic  Electric  Co.;  Issuance 
of  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  112  to  Facility 
Operating  License  No.  DPR-3  issued  to 
Yankee  Atomic  Electric  Company  (the 
licensee),  which  revised  the  'Technical 
Specifications  for  operation  of  the 
Yankee  Nuclear  Power  Station  located 
in  Rowe,  Massachusetts.  The 
amendment  was  effective  as  of  the  date 
of  issuance. 

The  amendment  changed  the 
shutdown  margin  switching  temperature 
from  490  T  to  470  'F.  In  addiHon  a 
typographical  error  and  the  omission  of 
a  previously  approved  surveillance 
requirement  were  corrected. 

"The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  is  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
April  26, 1988  (53  FR  14876).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  (53  FR  28083) 
related  to  the  action  and  has  concluded 
that  an  environmental  impact  statement 
is  not  warranted  and  that  the  issuance 
of  this  amendment  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 


amendment  dated  March  23, 1988,  (2) 
Amendment  No.  112  to  License  No. 
DPR-3  and  (3)  the  Commission's  related 
Safety  Evaluation  and  Environmental 
Assessment. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC  and  at  the 
Greenfield  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  01301.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Dated  at  Rockville,  Mar>'land.  this  19th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
Morton  B.  Fairtile, 

Project  Manager,  Project  Directorate  1-3. 
Division  of  Reactor  Projects,  l/ll. 

(FR  Doc.  68-17566  Filed  fr-3-88:  8:45  am) 

BtLUNG  CODE  7S90-01-II 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

AGENCY:  Railroad  Retirement  Board. 

action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposals)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Statement  of 
Claimed  Railroad  Service. 

(2)  Form(s)  submitted:  UI-9.  Ul-23. 

(3)  OMB  Number  3220-0025. 

(4)  Expiration  date  ofcarrent  OMB 
clearance:  09-3a-8a 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Total  annual  responses:  2,350. 

(9)  Estimated  annual  number  of 
respondents:  2,350. 

(10)  A  verage  time  per  response:  7.5 
minutes. 

(11)  Total  annual  reporting  hours:  296. 

(12)  Collection  description:  When  the 
railroad  service  and/or  compensation 
on  the  Board's  records  is  insufficient  to 
qualify  a  claimant  for  unemployment  or 
sickness  benefits,  the  statements  obtain 
the  information  needed  to  reconcile  the 
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compensation  and/or  service  on  record 
with  that  claimed  by  the  employee. 

Additional  Infcnnatiun  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago.  Illinois 
60611  and  the  OMB  reviewer,  Allison 
Herron  (202-395-7316),  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Pauline  Lolicns, 

Director  of  Information  Resources 
Management. 
(FR  Doc.  88-17507  Filed  8-3-88;  8:45  am) 

BILLING  COOE  7MS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  IC-16508;  812-701 1 1 

Barclays  Bank  PLC;  Application  for 
Order 

July  29. 1988. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

Applicant:  Barclays  Bank  PLC. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  the  provisions  of  section  17(f). 

Summary  of  Application:  Applicant 
seeks  an  order  to  permit  maintenance  of 
securities  and  other  assets  of  U.S. 
investment  companies,  other  than  those 
registered  under  section  7(d)  of  the  1940 
Act  ("U.S.  Investment  Companies"), 
with  certain  foreign  subsidiaries  of 
Applicant  (each  of  which  is  hereinafter 
referred  to  as  a  "Foreign  Subsidiary"), 
namely:  Barclays  Bank  of  Canada, 
Barclays  Bank  S.A.  (France),  Barclays 
Trust  and  Banking  Company  (}apan) 
Limited,  Barclays  Bank  S.A.E.  (Spain) 
and  Barclays  Bank  S.A.  (Switzerland). 

Filing  Dates:  The  application  was 
filed  on  April  6. 1988  and  amended  on 
June  23. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
Application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
August  23, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 


interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affldavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  or  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Barclays  Bank  PLC,  54  Lombard  Street. 
London.  EC3P  3AH.  England,  or  Paul  B. 
Ford,  Jr.,  Esq.,  Simpson  Thacher  & 
Bartlett,  One  Battery  Park  Plaza.  New 
York,  New  York  10004. 
FOR  FURTHER  INFORMATION  CONTACT 
Special  Counsel  Richard  Pfordte  at  (202) 
272-2811,  or  Karen  L.  Skidmore,  Branch 
Chief  (202)  272-3023,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier,  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  a  company  organized 
and  existing  under  the  laws  of  the 
United  Kingdom.  It  is  one  of  the  ten 
United  Kingdom  clearing  banks.  In  the 
United  Kingdom,  Applicant  is 
authorized  and  regulated  by  the  Bank  of 
England;  in  the  United  States,  Applicant 
is  regulated  as  a  bank  holding  company 
and  is  subject  to  the  International 
Banking  Act  of  1978.  At  December  31. 
1987.  Applicant  had  shareholders'  equity 
of  4.118.000,000  pounds  steriing. 

Applicant  is  a  wholly-owned 
subsidiary  of  Barclays  PLC,  an  English 
public  limited  company  (together  with 
its  subsidiaries,  including  Applicant, 
"Barclays  Group").  The  Barclays  Group 
is  a  leading  international  banking  group 
and  was  among  the  top  five  banking 
groups  in  the  world  as  of  December  31, 
1986.  It  is  engaged  in  a  broad  range  of 
banking  and  Rnancial  services.  The 
Barclays  Group  will  provide  custodial 
and  sub-custodial  services  for  U.S. 
Investment  Companies  throughout  the 
world  through  Applicant  and  the  Foreign 
Subsidiaries. 

2.  Each  Foreign  Subsidiary  is  a 
wholly-owned  or  majority-owned  (with 
respect  to  Barclays  Bank  S.A.E.),  direct 
or  indirect  subsidiary  of  Applicant  and 
is  a  banking  institution  or  trust  company 
incorporated  under  the  laws  of  a 
country  other  than  the  United  States  and 
regulated  as  such  by  that  country's 
government  or  an  agency  thereof. 

3.  Each  Foreign  Subsidiary  is 
experienced  to  provide  custodial 


services  and  is  capable  and  well- 
qualified  to  provide  custodial  and  sub- 
custodial  services  to  U.S.  Investment 
Companies  and  under  the  foreign 
custody  arrangements  proposed,  the 
protection  of  investors  would  not  be 
diminished. 

4.  Applicant  meets  the  requirements  of 
Rule  17f-5,  which  permits  certain 
entities  to  serve  as  foreign  custodians 
under  the  1940  Act  provided  they  meet 
the  qualifications  in  such  rule.  Applicant 
is  an  eligible  foreign  custodian  because, 
in  part,  it  has  shareholders'  equity  well 
in  excess  of  $200,000,000.  and  is 
organized  and  regulated  in  the  United 
Kingdom  as  a  bank.  The  Foreign 
Subsidiaries  do  not  meet  the  minimum 
shareholders'  equity  requirement  of  the 
rule,  and  without  the  requested  order, 
would  not  be  eligible  foreign  custodians. 

Applicant's  Legal  Conclusions 

Applicant  believes  that  the  terms  of 
the  proposed  foreign  custody 
arrangements  will  adequately  protect 
U.S.  Investment  Companies  and  their 
shareholders  against  loss.  Applicant  will 
remain  liable  for  the  performance  of  the 
duties  and  obligations  delegated  to  a 
Foreign  Subsidiary  as  well  as  for  losses 
relating  to  the  bankruptcy  or  insolvency 
of  such  Foreign  Subsidiary.  The  risks 
associated  with  foreign  investment, 
however,  will  remain  with  the 
Investment  Companies  (which  will 
presumably  disclose  any  such  material 
risks  to  investor. 

Applicant's  Conditions 

If  the  requested  order  is  granted. 
Applicant  agrees  to  the  following 
conditions: 

1.  The  foreign  custody  arrangements 
proposed  with  respect  to  the  Foreign 
Subsidiaries  will  satisfy  the 
requirements  of  Rule  17f-5  in  all 
respects  other  than  with  regard  to 
shareholders'  equity. 

2.  Securities  of  U.S.  Investment 
Companies  will  be  maintained  with  a 
Foreign  Subsidiary  only  in  accordance 
with  an  agreement,  required  to  remain  in 
effect  at  all  times  during  which  the 
Foreign  Subsidiary  fails  to  satisfy  all  the 
requirements  of  Rule  17f-5.  Each 
agreement  will  be  a  three-party  contract 
among  the  Foreign  Subsidiary. 
Applicant  and  the  U.S.  Investment 
Company  or  the  custodian  for  a  U.S. 
Investmient  Company  pursuant  to  the 
terms  of  which  Applicant  would 
undertake  to  provide  specified  custodial 
or  sub-custo<^al  services  for  the  U.S. 
Investment  Company  or  custodian  and 
would  delegate  to  the  Foreign 
Subsidiary  such  of  Applicant's  duties 
and  obligations  as  would  be  necessary 
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to  permit  the  Foreign  Subsidiary  to  hold 
in  custory  in  the  country  in  which  it 
operates,  the  securities  of  the  U.S. 
Investment  Company  or  custodian.  The 
agreement  would  further  provide  that 
Applicant's  delegation  of  duties  to  the 
Foreign  Subsidiary  would  not  relieve 
Applicant  of  any  responsibility  to  the 
U.S.  Investment  Company  or  custodian 
for  any  loss  due  to  such  delegation 
except  such  loss  as  may  result  from  (i) 
political  risk  (e.g..  exchange  control 
restrictions,  confiscation,  expropriation, 
nationalization,  insurrection,  civil  strife 
or  armed  hostilities)  and  (ii)  other  risks 
of  loss  (excluding  bankruptcy  or 
insolvency  of  the  Foreign  Subsidiary)  for 
which  neither  Applicant  nor  the  Foreign 
Subsidiary  would  be  liable  under  Rule 
17f-5  (e.g..  despite  the  exercise  of 
reasonable  care,  loss  due  to  Acts  of 
God,  nuclear  incident  and  the  like). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
JonathaD  G.  Katz. 
Secretary. 
[FR  Doc.  88-17547  Filed  8-3-88;  8:45  am] 
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DEPARTMENT  OF  STATE 
[CM-8/120S] 

Shipping  Coordinating  Committee; 
Nationai  Committee  for  tite  Prevention 
of  Marine  Pollution;  Meetfng 

The  National  Committee  for  the 
Prevention  of  Marine  Pollution 
(NCPMP).  a  subcommittee  of  the 
Shipping  Coordinating  Committee,  will 
conduct  an  open  meeting  on  August  24. 
1988,  at  9:30  AM  in  Room  2415  of  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street.  SW..  Washington.  DC, 

The  purpose  of  this  meeting  will  be  to 
review  the  agenda  items  to  be 
considered  at  the  twenty-sixth  session 
of  the  International  Maritime 
Organization's  (IMO)  Marine 
Environment  Protection  Committee 
(MEPC)  scheduled  for  September  5-9. 
1988.  Proposed  U.S.  positions  on  MEPC 
agenda  item  issues  will  be  discussed. 

The  major  items  for  discussion  will  be 
the  following: 

1.  Consideration  to  adoption  and 
implementation  of  Optional  Annexes  III. 
IV  and  V  of  the  1978  Protocol  to  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships.  1973. 
There  are  two  principal  issues:  First. 
Hnalization  of  the  draft  revisions  to 
Annex  III  (Regulations  for  the 
Prevention  of  Pollution  by  Harmful 
Substances  Carried  by  Sea  in  Packaged 
Forms,  or  in  Freight-Containers.  Portable 


Tanks  or  Road  and  Rail  Tank  Wagons) 
including  the  establishment  of 
provisions  for  limited  quantities. 
Second.  Hnalization  of  the  U.S.  prepared 
draft  Guidelines  for  the  Implementation 
of  Annex  V  (Regulations  for  the 
Prevention  of  Pollution  by  Garbage  from 
Ships)  of  MARPOL  73/78.  Progress  on 
the  U.S.  initiative  to  seek  the 
designation  of  the  Gulf  of  Mexico  as  a 
Special  Area  under  Annex  V  will  also 
be  discussed. 

2.  Implementation  of  Annex  II 
(Regulations  for  the  Control  of  Pollution 
by  Noxious  Liquid  Substances  in  Bulk) 
of  MARPOL  73/78.  Specifically,  the 
establishment  of  guidelines  for  the 
carriage  of  noxious  liquid  substances  in 
offshore  supply  vessels  and  dry  cargo 
ships. 

3.  Implementation  of  Annex  I 
(Regulations  for  the  Prevention  of 
Pollution  by  Oil)  of  MARPOL  73/78. 
Specifically,  the  desirability  of  existing 
specifications  for  oily-water  separating 
and  filtering  equipment. 

4.  Finalization  of  criteria  for 
designating  particularly  sensitive  areas 
and  Special  Areas  under  MARPOL  73/ 
78. 

5.  Enforcement  of  pollution 
conventions. 

6.  Consideration  of  the  possible 
development  of  a  new  "Annex  VI"  of 
MARPOL  73/78  covering  prevention  of 
pollution  by  noxious  solid  substances 
carried  in  bulk. 

7.  Inter-related  work  of  other 
Committees  and  Subcommittees. 

Members  of  the  public  may  attend  this 
meeting  up  to  the  seating  capacity  of  the 
room. 

For  further  information  or 
documentation  pertaining  to  the  NCPMP 
meeting,  contact  either  Commander  D.B. 
Pascoe  or  Lieutenant  G,T.  Jones.  U.S. 
Coast  Guard  Headquarters  (G-Mer-3). 
2100  Second  Street.  SW..  Washington. 
DC  20593-0001.  Telephone:  (202)  267- 
0419. 

Date:  July  25. 1988. 
Tbofflas  |.  Wajfla. 

Chairman.  Shipping  Coordinating  Committee. 
(FR  Doc  88-17508  Filed  8-^-88:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

DEPARTMENT  OF  STATE 
IPubHc  Notic*  1076] 

Statement  of  MS.  International  Air 
Cargo  Policy 

agencies:  Office  of  the  Secretary.  DOT: 
Bureau  of  Economic  and  Business 
Affairs.  State 


action:  Notice  of  statement  of  U.S, 
international  air  cargo  policy  and 
request  for  comments. 

summary:  This  notice  sets  forth  a 
proposed  statement  of  U.S.  international 
air  cargo  policy.  This  notice  is  being 
published  in  order  to  provide  interested 
persons  an  opportunity  to  comment  on 
the  proposed  statement.  All  comments 
received  will  be  carefully  considered 
before  the  policy  statement  is  finalized. 

date:  Comments  must  be  received  no 
later  than  August  25. 1988. 

ADDRESS:  Send  comments  on  this  policy 
statement  to  Mr.  Paul  L  Gretch, 
Director.  O^ice  of  International 
Aviation,  Department  of  Transportation. 
400  Seventh  Street  SW..  Room  6402. 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Edward  Oppler,  Office  of 
International  Aviation,  Department  of 
Transportation,  4(X)  Seventh  Street  SW.. 
Room  6401.  Washington.  DC  20590. 
Telephone  (202)  366-2358. 

SUPPLEMENTARY  INFORMATION:  This 
statement  of  U.S.  international  air  cargo 
policy,  which  was  developed  jointly  by 
the  Departments  of  State  and 
Transportation,  sets  forth  objectives  and 
guidelines  for  use  by  U.S.  Government 
officials  in  carrying  out  U.S.  air  cargo 
policy.  Before  this  statement  is  finalized, 
the  two  Departments  will  carefully 
consider  any  comments  that  are 
received.  In  developing  this  statement 
the  Departments  took  into  account  the 
views  of  a  variety  of  parties  including 
air  carriers,  freight  forwarders,  airport 
operators,  cities,  shippers  and  other 
government  agencies.  The  House 
Subcotnmittee  on  Investigations  and 
Oversight  of  the  Committee  on  Public 
Works  and  Transportation  has  shown 
particular  interest  in  the  development  of 
this  statement.  The  Subcommittee, 
chaired  by  Congressman  James 
Oberstar,  has  held  several  hearings  on 
this  subject.  The  statement  also  reflects 
the  findings  and  conclusions  of  the  in- 
depth  study  of  the  U.S,  international  air 
cargo  market  completed  in  April  1988  by 
the  Departments  of  State  and 
Transportation. 

Statement  of  U.S.  IntematioDai  Air 
Cargo  Policy 

In  many  respects,  the  air  cargo 
industry  is  the  most  dynamic  and  fast- 
changing  sector  of  air  transportation. 
With  an  increasing  percentage  of  U.S. 
exports  and  imports  moving  by  air.  the 
economic  importance  of  air  cargo 
services  is  expanding  rapidly.  A 
competitive  uir  cargo  industry  ensures 
the  availability  of  efficient  freight 
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services  to  exporters  and  importer*, 
stimulates  new  service  options  and 
promotes  trade.  Competitive  air  cargo 
services  also  provide  a  stimulus  to 
airport  development,  regional 
economies,  and  employment  and  make 
an  important  contribution  to  the 
national  defense  through  industry 
participation  in  the  Civil  Reserve  Air 
Fleet  (CRAF)  program. 

The  air  cargo  industry  involves  many 
participants  engaged  in  a  wide  variety 
of  cargo  activities.  Combination  carriers, 
all-cargo  carriers,  charter  specialists, 
firms  providing  door-to-door  service, 
small  package  specialists,  freight 
forwarders,  airport  operators,  and 
shippers  all  play  a  role  in  this  industry. 

Air  cargo  services  have  specific 
qualities  and  requirements  which  are 
significantly  different  from  the 
passenger  market.  Unlike  passengers, 
air  cargo  moves  in  one  direction  only. 
Speed  is  critical  to  competitive  air  cargo 
services.  Nonetheless,  cargo  is  less 
sensitive  to  the  number  of  stops  made 
enroute,  to  the  circuitry  of  the  routing  or 
to  changes  in  aircraft. 

Cargo  is  nonambulatory.  Therefore, 
the  movement  and  storage  of  air  cargo 
on  the  ground  is  a  necessary  part  of  the 
air  cai^  business.  With  the  growth  of 
door-to-door  service  between  the  U.S. 
and  other  countries,  the  opportunity  to 
establish  sort  centers  and  hubs,  to 
operate  or  contract  for  pickup  and 
delivery  services  and  to  perform  take- 
offs  and  landings  during  nighttime  hours 
has  become  increasingly  important. 

In  order  to  develop  an  up-to-date 
information  base  and  evaluate  the  air 
cargo  industry's  contribution  to 
furthering  broader  U.S.  economic 
objectives,  the  Departments  of  State  and 
Transportation  undertook  a 
comprehensive  study  of  the 
international  air  cargo  industry.  The 
findings  and  conclusions  of  the  Study 
were  carefully  considered  in  the  course 
of  developing  this  statement. 

The  Federal  Aviation  Act 

U.S  international  air  cargo  policy  is 
based  on  the  principles  and  objectives 
contained  in  sections  102(a),  102(b], 
1102(b)  and  1102(c)  of  the  Federal 
Aviation  Act  (Act),  as  amended  by  the 
International  Air  Transportation 
Competition  Act  of  1979.  (The  texts  of 
these  sections  are  included  as  Appendix 
A  to  this  statement.) 

Section  102(a)  identifies  a  variety  of 
"Factors  for  Interstate.  Overseas,  and 
Foreign  Air  Transportation"  that  are  to 
be  considered  as  being  "in  the  public 
interest"  by  U.S.  authorities  in  carrying 
out  the  duties  and  responsibihties 
mandated  by  the  Act. 


Section  102(b)  sets  forth  additional 
public  interest  factors  aimed  specifically 
at  all-cargo  services.  The  provisions  of 
this  section  include  the  encouragement 
and  development  of  an  all-cargo  air 
service  system  "responsive  to  (A)  the 
present  and  future  needs  of  shippers,  (B) 
the  commerce  of  the  United  States,  and 
(C)  the  national  defense  *  *  *". 

Section  1102(b).  added  by  the 
International  Air  Transportation 
Competition  Act  of  1979,  establishes 
specific  "Goals  for  International 
Aviation  Policy"  which  the  U.S.  must 
pursue  in  the  conduct  of  its  aviation 
relations  with  foreign  countries.  These 
goals,  some  of  which  are  similar  to  the 
public  interest  factors  contained  in 
section  102(a),  identify  "a  negotiating 
policy  which  emphasizes  the  greatest 
degree  of  competition  that  is  compatible 
with  a  well-functioning  international  air 
transportation  system  *  *  *". 

Section  1102(c)  requires  that  in 
developing  and  implementing 
international  aviation  negotiating  policy, 
the  Secretaries  of  State  and 
Transportation  consult  "to  the  maximum 
extent  practicable"  with  interested 
parties  including  government  agencies, 
airport  operators,  air  carriers,  airline 
labor  and  consumer  interest  groups. 

Thus,  the  policy  principles  enunicated 
by  the  Federal  Aviation  Act  identify 
broad  public  interest  considerations  to 
be  taken  into  account  in  the  conduct  of 
U.S.  international  aviation  affairs.  These 
principles  are  designed  to  apply  over  a 
long  period  of  time  and  to  a  wide  variety 
of  circumstances.  Within  this  general 
framework,  the  statement  of  air  cargo 
policy  provides  specific  policy 
objectives  and  guidelines.  This 
statement  also  takes  into  consideration 
cargo  airlift  needs  of  the  U.S.  military  as 
expressed  in  the  National  Airlift  Policy 
Statement.  (See  Appendix  B  of  this 
statement.) 

Policy  Objectives 

Consistent  with  the  Federal  Aviation 
Act,  the  findings  of  the  International  Air 
Cargo  Study,  and  broader  U.S.  economic 
and  security  interests,  the  principal  aims 
of  U.S.  air  cargo  policy  are  to  ensure  the 
provision  of  efficient,  competitive  air 
transport  services  for  U.S.  shippers  and 
consignees  and  to  seek  expansion  of 
opportunities  for  the  U.S.  international 
air  cargo  industry.  An  open,  liberal 
operating  environment  serves  this  end 
by  facilitating  the  establishment  and 
expansion  of  efficient,  innovative, 
competitive  air  cargo  services. 

Accordingly,  the  United  States  seeks 
to  achieve  the  following  specific 
objectives  for  all  types  of  cargo  services 
including  scheduled  and  charter 
services: 


1.  Freedom  of  Carrier  Entry 

The  U.S.  seeks  unrestricted  entry  into 
international  air  cargo  markets  for  all 
types  of  U.S.  cargo  operators,  including 
direct  air  carriers  and  freight 
forwarders.  Elimination  of  restrictions 
on  entry  is  critical  if  the  shipping  public 
is  to  enjoy  fully  the  benefits  of  a 
competitive  international  aviation 
marketplace. 

2.  Routing  Flexibility 

The  U.S.  seeks  maximum 
international  routing  flexibility  for  U.S. 
carriers  so  that  they  can  serve 
intermediate  and  beyond  points  freely 
and  efficiently  utilize  their  hubs  in  the 
U.S.  and  abroad.  The  U.S.  also  seeks 
broader  rights  to  change  aircraft  at  any 
point  on  a  route  and  to  position  aircraft 
in  the  most  cost  effective  manner  to 
serve  markets  that  are  directionally 
imbalanced.  Increased  routing  flexibility 
expands  cargo  opportunities,  and  in 
some  cases  may  be  critical  to  the 
viability  of  a  cargo  operation. 

3.  Pricing  Freedom 

The  U.S.  seeks  to  establish  regimes 
that  permit  airline  management 
maximum  flexibility  in  the  setting  of 
prices.  Government  intervention  in  air 
cargo  pricing  should  be  limited  to 
exceptional  cases  involving  unfair  and/ 
or  discriminatory  practices.  Pricing 
freedom  for  air  cargo  services  promotes 
efficiency  and  cost  competitiveness. 

4.  Elimination  of  Restrictions  on 
Frequency  and  Capacity 

The  U.S.  seeks  to  eliminate 
governmental  controls  on  U.S.  carrier 
cargo  capacity  that  restrict  frequency  of 
service,  aircraft  type,  and/or  the  amount 
of  cargo  that  may  be  carried.  These 
restrictions  impair  carrier  efficiency  and 
adversely  affect  the  availability  to 
shippers  of  competitive  air  cargo 
services. 

5.  Efficient  Ground-Side  Evironment 

The  U.S.  seeks  to  eliminate 
restrictions,  impediments  or  unduly 
burdensome  requirements  in  the  ground- 
side  enviomment  that  interfere  with 
efficiency  of  service  and  a  carrier's 
ability  to  compete  effectively.  Among 
the  areas  that  U.S.  aviation  authorities 
examine  closely  are:  (1)  The  rights  of  an 
airline  to  perform  its  own  ground 
handling  and  to  offer  ground  handling 
services  to  other  airlines.  (2)  the 
availability  of  adequate  warehouse 
facilities  at  reasonable  cost,  and  (3)  the 
efficiency  of  customs  clearance. 
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6.  Broad  Intermodal  Rights 

The  U.S.  seeks  broad  rights  for  U.S. 
carriers  and  freight  forwarders  to  move 
cargo  by  truck  and  other  surface  means. 
Intermodal  rights  have  become 
particularly  critical  as  air  cargo  systems 
have  evolved  to  include  door-to-door 
services. 

7.  Elimination  of  Discriminatory 
Practices 

The  U.S.  insists  on  elimination  of 
discriminatory  practices  in  all  aspects  of 
international  air  cargo  operations. 
Restrictions  which  result  in 
discrimination  deny  carriers  the 
fundamental  right  of  fair  competition; 
they  will  not  be  tolerated  and  may  result 
in  countermeasures. 

Negotiating  Guidelines 

In  seeking  to  further  U.S.  policy 
objectives  through  the  negotiating 
process,  U.S.  authorities  confront 
conflicting  interests  and  objectives.  For 
example,  a  city's  desire  to  stimulate  its 
local  economy  and  promote  commerce 
through  additional  air  services  may 
conflict  with  the  U.S.  airline  industry's 
expectation  that  additional  route  rights 
will  be  offered  to  the  carriers  of  a 
foreign  country  only  in  the  context  of  a 
balanced  exchange  of  new 
opportunities.  Different  objectives  also 
exist  between  the  U.S.  and  its  aviation 
partners.  Most  foreign  countries  take  a 
more  regulatory  and  protectionist 
approach  to  international  air  cargo 
services. 

Moreover,  because  negotiations 
involve  issues  that  are  complex  and 
technical,  differences  in  understanding 
can  arise  at  the  implementation  stage. 
To  minimize  the  possibility  of  such 
misunderstandings,  U.S.  negotiators  will 
seek  to  commit  agreements  to  writing 
and  to  define  the  terms  of  an  agreement 
as  precisely  as  possible. 

The  following  guidelines  are  designed 
to  assist  U.S.  negotiators  in  pursuing  the 
above  objectives: 

1.  Agreements  and  Proposals  Will  Be 
Evaluated  in  Terms  of  Actual 
Opportunities  and  Public  Interest 
Factors 

The  value  of  air  cargo  opportunities 
granted  to  a  country  should  be 
comparable  to  the  value  of  opportunities 
available  to  U.S.  operators  in  that 
country.  In  practice,  air  cargo 
opportunities  conferred  by  an  aviation 
agreement  are  only  of  value  to  the 
extent  U.S.  air  cargo  operators  are  able 
to  capitalize  on  them.  Key 
considerations  in  measuring  actual 
opportunities  available  are  the  size  of 
the  air  cargo  market  to  be  accessed 


through  the  agreement  and  the  quality  of 
the  operating  environment  in  the  foreign 
country.  The  airlines  of  a  foreign 
country  characterized  by  a  restrictive 
operating  environment  should  be 
granted  less  access  than  if  its 
environment  were  more  open. 

U.S.  aviation  authorities  will  also  take 
into  account  public  interest  factors  in 
considering  the  value  to  the  United 
States  of  a  proposed  exchange  of  new 
opportunities.  Key  factors  include:  the 
vital  importance  of  air  services  to 
remote  locations  and  underutilized 
airports,  the  benefits  for  the  local 
business  economy  of  more  convenient 
air  services,  and  the  important 
contribution  of  air  cargo  operators  to  the 
CRAF  program. 

2.  Cargo  Issues  Merit  Special  Attention 

Specific  treatment  of  cargo  issues  in 
negotiations  is  essential.  Cargo  routes 
and  routing  flexibility,  the  pricing  regime 
for  cargo,  capacity  limitations  (if  any), 
the  regime  for  cargo  charters,  the 
requirements  of  express  traffic,  and  the 
ground-side  operating  environment  are 
all  matters  that  should  be  addressed. 
Specific  treatment  includes  recognition 
of  the  important  role  combination 
services,  including  maindeck  "combi" 
services,  play  in  determining  market 
shares  of  bilateral  air  cargo  markets. 
This  is  particularly  important  in  any 
negotiations  involving  restricted  cargo 
capacity  regimes. 

■The  Government  also  must  continue 
to  develop  expertise  and  commit 
resources  to  cargo  issues.  It  must 
maintain  a  close  dialogue  with  industry, 
as  well  as  with  other  constituency 
groups  affected  by  air  cargo  operations, 
to  ensure  that  air  cargo  issues  are 
properly  addressed. 

3.  A  Flexible  Negotiating  Posture  Best 
Serves  U.S.  Cargo  Interests 

If  both  the  foreign  government  and  the 
United  States  are  seeking  new  cargo 
opportunities  that  are  economically 
comparable,  then  a  cargo-for-cargo 
exchange  may  represent  a  satisfactory 
exchange  for  the  two  sides.  In  many 
negotiations  where  the  U.S.  is  seeking 
new  cargo  opportunities,  however,  the 
foreign  government  involved  is  often 
primarily  interested  in  obtaining  new 
combination  opportunities.  In  these 
cases,  U.S.  negotiators  can  maximize 
cargo  benefits  by  negotiating 
agreements  based  on  the  leverage 
available — leverage  that  is  a  function  of 
what  the  other  side  is  seeking. 

A  flexible  negotiating  approach 
preserves  the  ability  of  the  United 
States  to  pursue  satisfactory  resolution 
of  cargo  needs  and  issues,  regardless  of 
the  particular  circumstances.  It  should 


be  emphasized,  however,  that  trades 
between  the  passenger  and  cargo 
sectors  will  be  entertained  only  when 
the  U.S.  Government  determines  such  a 
trade  to  be  in  the  overall  interest  of  the 
United  States. 

4.  Special  Procedures  May  Be  Necessary 
To  Resolve  Doing  Business  Problems 

Regulations  and  policies  of  a  foreign 
government  that  impede  a  carrier's 
ground-side  operations  have  a  serious 
impact  on  the  competitiveness  of  that 
carrier's  service.  Such  policies  may 
interfere  with  the  exercise  of  rights 
specifically  conferred  by  a  bilateral 
agreement  and  thus  may  represent  a 
violation  of  that  agreement.  The  United 
States  is  committed  to  seeking  prompt 
resolution  of  such  problems. 

When  a  doing  business  issue  arises, 
interested  U.S.  Government  agencies 
involved  will  coordinate  their  actions  to 
bring  about  a  satisfactory  resolution  of 
the  issue  whether  or  not  it  involves  a 
violation  of  bilateral  agreement.  U.S. 
authorities  first  will  seek  prompt 
resolution  through  diplomatic  efforts 
including,  if  necessary,  consultations 
with  all  foreign  government  agencies 
having  relevant  jurisdiction.  When 
useful,  the  U.S.  will  seek  to  convene 
special  working  groups  or  task  forces 
composed  of  industry  representatives 
and  U.S.  and  foreign  government 
officials  at  an  appropriately  responsible 
level. 

In  cases  involving  actual  violations  of 
bilateral  agreements  where  solutions  are 
not  found  through  diplomatic 
consultations,  it  may  become  necessary 
to  take  countermeasures  against  foreign 
governments  or  airlines. 

Appendix  A — Excerpts  From  the  Federal 
Aviation  Act 

Section  102(a) — Factors  for  Interstate, 
Overseas,  and  Foreign  Air 
Transportation 

(a)  In  the  exercise  and  performance  of 
its  powers  and  duties  under  this  Act.  the 
Board'  shall  consider  the  following, 
among  other  things,  as  being  in  the 
public  interest,  and  in  accordance  with 
the  public  convenience  and  necessity: 

(1)  The  assignment  and  maintenance 
of  safety  as  the  highest  priority  in  air 
commerce,  and  prior  to  the  authorization 
of  new  air  transportation  services,  full 
evaluation  of  the  recommendations  of 
the  Secretary  of  Transportation  on  the 
safety  implications  of  such  new  services 


'  On  January  1. 1985.  the  international  functions 
of  the  Civil  Aeronautics  Board  were  transferred  to 
the  Department  of  Transportation.  See  Civil 
Aeronautics  Board  Sunset  Act  of  1964.  Pub.  L.  96- 
443.  Octol}er4. 1964.  49  U.S.C  1551. 
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and  fall  evaluation  of  any  report  or 
recommendation  submitted  under 
section  107  of  this  Act. 

(2)  The  prevention  of  any 
deterioration  in  established  safety 
procedures,  recognizing  the  clear  intent 
encouragement,  and  dedication  of  the 
Congress  to  the  furtherance  of  the 
highest  degree  of  safety  in  air 
transportation  and  air  commerce,  and 
the  maintenance  of  the  safety  vigilance 
that  has  evolved  within  air 
transportation  and  air  commerce  and 
has  come  to  be  expected  by  the 
traveling  and  shipping  public. 

(3)  The  availability  of  a  variety  of 
adequate,  economic,  efficient,  and  low- 
price  services  by  air  carriers  and  foreign 
air  carriers  without  unjust 
discriminations,  undue  preferences  of 
advantages,  or  unfair  or  deceptive 
practices,  the  need  to  improve  relations 
among,  and  coordinate  transportation 
by,  air  carriers,  and  the  need  to 
encourage  fair  wages  and  equitable 
working  conditions  for  air  carriers. 

(4)  The  placement  of  maximum 
reliance  on  competitive  market  forces 
and  on  actual  and  potential  competition 
(A]  to  provide  the  needed  air 
transportation  system,  and  (B)  to 
encoura^  efficient  and  well-managed 
carriers  to  earn  adequate  profits  and  to 
attract  capital,  taking  account, 
nevertheless,  of  material  differences,  if 
any,  which  may  exist  between  interstate 
and  overseas  air  transportation,  on  the 
one  hand,  and  foreign  air  transportation, 
on  the  other. 

(5)  The  development  and  maintenance 
of  a  sound  regulatory  environment 
which  is  responsive  to  the  needs  of  the 
public  and  in  which  decisions  are 
reached  promptly  in  order  to  facilitate 
adaption  of  the  air  transportation 
system  to  the  present  and  future  needs 
of  the  domestic  and  foreign  commerce  of 
the  United  States,  the  Postal  Service, 
and  the  national  defense. 

(6)  The  encouragement  of  air  service 
at  major  urban  areas  in  the  United 
States  through  secondary  or  satellite 
airports,  where  consistent  with  regional 
airport  plans  of  regional  and  local 
authorities,  and  when  such 
encouragement  is  endorsed  by 
appropriate  State  entities  encouraging 
such  service  by  air  carriers  whose  sole 
responsibility  in  any  specific  market  is 
to  provide  service  exclusively  at  the 
secondary  or  satellite  airport,  and 
fostering  an  environment  which 
reasonably  enables  such  carriers  to 
establish  themselves  and  to  develop 
their  secondary  or  sateUite  airport 
services. 

(7)  The  prevention  of  unfair, 
deceptive,  predatory,  or  anticompetitive 


practices  in  air  transportation,  and  the 
avoidance  of — 

(A)  Unreasonable  industry 
concentration,  excessive  market 
domination,  and  monopoly  power,  and 

(B)  Other  conditions;  that  would  tend 
to  allow  one  or  more  air  carriers  or 
foreign  air  carriers  unreasonably  to 
increase  prices,  reduce  services,  or 
exclude  competition  in  air 
transportation. 

(8)  The  maintenance  of  a 
comprehensive  and  convenient  system 
of  continuous  scheduled  interstate  and 
overseas  airline  service  for  small 
communities  and  for  isolated  areas  in 
the  United  States,  with  direct  Federal 
assistance  where  appropriate. 

(9)  The  encouragement,  development, 
and  maintenance  of  an  air 
transportation  system  relying  on  actual 
and  potential  competition  to  provide 
efficiency,  innovation,  and  low  prices, 
and  to  determine  the  variety,  quality, 
and  price  of  air  transportation  services. 

(10)  The  encouragement  of  entry  into 
air  transportation  markets  by  new  air 
carriers,  the  encouragement  of  entry  into 
additional  air  transportation  markets  by 
existing  air  carriers,  and  the  continued 
strenthening  of  small  air  carriers  so  as 
to  assure  a  more  effective,  competitive 
airline  industry. 

(11)  The  promotion,  encouragement 
and  development  of  civil  aeronautics 
and  a  viable,  privately  owned  United 
States  air  transport  industry. 

[12]  The  strengthening  of  the 
competitive  position  of  United  States  air 
carriers  to  at  least  assure  equality  with 
foreign  air  carriers,  including  the 
attainment  of  opportunities  for  United 
States  air  carriers  to  maintain  and 
increase  their  profitability,  in  foreign  air 
transportation. 

Section  102(b)--Factors  for  Ali-Cargo 
Air  Service 

(b)  In  addition  to  the  declaration  of 
policy  set  forth  in  subsection  (a]  of  this 
section,  the  Board.  ^  in  the  exercise  and 
performance  of  its  powers  and  duties 
under  this  Act  with  respect  to  all-cargo 
service  shall  consider  the  following, 
among  other  things,  as  being  in  the 
public  interest 

(1]  The  encouragement  and 
development  of  an  expedited  all-cargo 
air  service  system,  provided  by  private 
enterprise,  responsive  to  (A)  the  present 
and  future  needs  of  shippers,  (Bj  the 
commerce  of  the  United  States,  and  (C] 
the  national  defense. 

(2]  The  encouragement  and 
development  of  an  integrated 
transportation  system  relying  upon 


competitive  market  forces  to  determine 
the  extent,  variety,  quality,  and  price  of 
such  services. 

(3)  The  provision  of  services  without 
unjust  discriminations,  undue 
preferences  and  advantages,  unfair  or 
deceptive  practices,  or  predatory 
pricing. 

Section  1102(b} — Goais  for  International 

A  viation  Policy 

(b]  In  formulating  United  States 
international  air  transportation  policy, 
the  Congress  intends  that  the  Secretary 
of  State,  the  Secretary  of 
Transportation,  and  the  Qvil 
Aeronautics  Board  '  shall  develop  a 
negotiating  policy  which  emphasizes  the 
greatest  degree  of  competition  that  is 
compatible  with  a  well-functioning 
international  air  transportation  system. 
This  includes,  among  other  things: 

(1)  The  strengthening  of  the 
competitive  position  of  United  States  air 
carriers  to  at  least  assure  equality  with 
foreign  air  carriers,  including  the 
attainment  of  opportunities  for  United 
States  air  carriers  to  maintain  and 
increase  their  profitability,  in  foreign  air 
transportation; 

(2)  Freedom  of  air  carriers  and  foreign 
air  carriers  to  offer  fares  and  rates 
which  correspond  with  consumer 
demand: 

(3)  The  fewest  possible  restrictions  on 
charter  air  transportation; 

[4]  The  maximum  degree  of  multiple 
and  permissive  international  authority 
for  United  States  air  carriers  so  that 
they  will  be  able  to  respond  quickly  to 
shifts  in  market  demand; 

(5)  The  elimination  of  operational  and 
marketing  restrictions  to  the  9^eatest 
extent  possible; 

(6]  The  integration  of  domestic  and 
international  air  transportation; 

(7)  An  increase  in  the  nimit>er  of 
nonstop  United  States  gateway  cities; 

(8)  Opportunities  for  carriers  of 
foreign  countries  to  increase  their  access 
to  United  States  points  if  exchanged  for 
benefits  of  similar  magnitude  for  United 
States  carriers  or  the  traveling  public 
with  permanent  linkage  between  rights 
granted  and  rights  given  away; 

(9]  The  elimination  of  discrimination 
and  unfair  competitive  practices  faced 
by  United  States  airlines  in  foreign  air 
transportation,  including  excessive 
landing  and  user  fees,  unreasonable 
ground  handling  requirements,  undue 
restrictions  on  operations,  prohibitions 
against  change  of  gauge,  and  similar 
restrictive  practices;  and 

(10)  The  promotion,  encouragement, 
and  development  of  civil  aeronautics 


*  Sae  footnola  1  of  tbi*  Appendix  A. 


'  See  footnote  1  of  this  Appendix. 


and  a  viable,  privately  owned  United 
States  air  transport  industry. 

Section  1102(c}— Consultation  With 
Affected  Groups 

(c)  To  assist  in  developing  and 
implementing  such  an  international 
aviation  negotiating  policy,  the 
Secretaries  of  State  and  Transportation 
and  the  Civil  Aeronautics  Board  ■•  shall 
consult,  to  the  maximum  extent 
practicable,  with  the  Secretary  of 
Commerce,  the  Secretary  of  Defense, 
airport  operators,  scheduled  air  carriers, 
charter  air  carriers,  airline  labor, 
consumer  interest  groups,  travel  agents 
and  lour  organizers,  and  other  groups, 
institutions,  and  government  agencies 
affected  by  international  aviation  policy 
concerning  both  broad  policy  goals  and 
individual  negotiations. 

Appendix  B — National  Airlift  Policy 
Statement  (National  Security  Decision 
Directive  280) 

Key  objectives  and  policies  of  the 
National  Airlift  Policy  Statement  which 
are  significant  to  the  U.S.  international 
air  cargo  policy  are  as  follows: 

*  *  *  liie  national  defense  airlift 
objective  is  to  ensure  that  military  and 
civil  airlift  resources  will  be  able  to 
meet  defense  mobilization  and 
deployment  requirements  in  support  of 
US  defense  and  foreign  policies  *  *  * 

*  *  *  The  broad  purpose  of  this 
directive  is  to  provide  a  framework  for 
implementing  actions  in  both  the  private 
and  public  sectors  that  will  enable  the 
US  efficiently  and  effectively  to  meet 
established  requirements  for  airlift  in 
both  peacetime  and  in  the  event  of  crisis 
or  war  *  *  *. 

1.  United  States  policies  shall  be 
designed  to  *  *  *  enhance  the 
mobilization  base  of  the  U.S. 
commercial  air  carrier  industry  *  *  *. 

4.  *  *  *  It  is  therefore  the  policy  of  the 
United  States  to  recognize  the 
interdependence  of  military  and  civilian 
airlift  capabilities  in  meeting  wartime 
airlift  requirements,  and  to  protect  those 
national  security  interests  contained 
within  the  commercial  air  carrier 
industry  *  *  *. 

8.  The  Department  of  State  and  other 
appropriate  agencies  shall  ensure  that 
international  agreements  and  federal 
policies  and  regulations  governing 
foreign  air  carriers  foster  fair 
competition,  safeguard  important  US 
economic  rights  and  protect  U.S. 
national  security  interests  in  commercial 
cargo  capabilities.  *  *  * 

9.  United  States  aviation  policy,  both 
international  and  domestic,  shall  be 
designed  to  strengthen  the  nation's 
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airlift  capability  and  where  appropriate 
promote  the  global  position  of  the 
United  States  aviation  industry. 

Approved:  July  28, 1988. 
Mattliew  V.  Scocozza, 
Assistant  Secretary  for  Policy  and 
International  Affairs.  Department  of 
Transportation. 

Eugene  |.  McAllister, 

Assistant  Secretary  for  Economic  and 
Business  Affairs.  Department  of  State. 
[FR  Doc.  88-17504  Filed  8-3-88:  8:45am] 

BUXING  CODE  471(M)7-M 
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Federal  Highway  Administration 

Environmental  Impact  Statement; 
Santa  Clara  and  San  Benito 
Counties,  CA 
agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 

notice  to  advise  the  public  that  an 

environmental  impact  statement  will  be 

prepared  for  a  proposed  highway  project 

in  Santa  Clara  and  San  Benito  Counties, 

California. 

FOR  FURTHER  INFORMATION  CONTACT 

Dave  Eyres.  District  Engineer.  Federal 
Highway  Administration.  P.O.  Box  1915, 
Sacramento.  California.  95812-1915. 
Telephone:  (916)  551-1314.  or  R.D. 
Lemmon,  Study  Manager,  State  of 
California,  Department  of 
Transportation,  Transportation  Studies 
Branch,  P.O.  Box  7310.  San  Francisco. 
California,  94120-7310,  Telephone  (415) 
557-9150. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
will  prepare  a  draft  environmental 
impact  statement  covering  alternative 
transportation  development  proposals  in 
the  State  Route  152  corridor  in  Santa 
Clara  and  San  Benito  Counties  from 
Uvas  Creek,  west  of  Gilroy.  Santa  Clara 
County  passing  through  portions  of  San 
Benito  County  to  the  junction  of  State 
Routes  152  and  156  in  Santa  Clara 
County,  a  distance  of  approximately  17 
miles.  Transportation  improvements  are 
needed  in  the  area  to  relieve  existing 
and  anticipated  traffic  congestion  on 
highways  and  streets  in  the  corridor. 

Alternatives  to  be  considered,  in 
addition  to  doing  nothing  or 
transportation  system  management 
projects,  (low  cost  improvements  to 
existing  transportation  systems),  include 
the  construction  of  a  freeway, 
expressway,  conventional  highway,  or 
combination  thereof  on  various 
alignments. 

A  public  information  open  house  to 
gather  information  was  held  on  May  6, 


1987  in  the  City  of  Gilroy  Council 
Chambers.  Additional  meetings  for 
scoping  purposes  will  be  scheduled  with 
interested  parties  as  early  as 
appropriate  or  as  requested. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties 
including  the  views  of  agencies  which 
may  have  knowledge  about  historic 
resources  potentially  affected  by  the 
proposal  or  interested  in  the  effects  of 
the  project  on  historic  properties. 
Comments  or  questions  concerning  the 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consulation  on 
Federal  Programs  and  activities  apply  to  this 
program) 

Issued  on:  )uly  26. 1988. 
Dave  L.  Eyres, 

District  Engineer.  Sacramento,  California. 
[FR  Doa  88-17511  Filed  8-3-88;  8:45  am) 
BHXING  COK  4«10-22-« 

Environmental  Impact  Statement;  City 
of  Fort  Worth;  Tarrant  County; 
Johnson  County,  TX 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Tarrant  County  and  Johnson  County, 
Texas. 

for  further  INFORMATION  CONTACT: 

W.L  Hall.  Jr.,  P.E..  District  Engineer, 
Federal  Highway  Administration, 
Federal  Office  Building.  Room  826,  300 
East  Eighth  Street.  Austin,  Texas  78708, 
Telephone:  (512)  482-5988. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Texas 
State  Department  of  Highways  and 
Public  Transportation  (DHT),  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to  extend 
State  Highway  121  (SH121)  on  new 
alignment  and  right-of-way  from 
Interstate  Highway  20  (IH20)  to  State 
Highway  174  (SH174)  in  the  City  of  Fort 
Worth;  Tarrant  County  and  Johnson 
County,  Texas.  This  proposed  highway 
segment  forms  the  South  Section  of  a 
proposed  extention  of  SH121  from 
Interstate  Highway  35W  (IH35W)  to 
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SH174.  Previous  documentation  efforts 
on  the  South  Section  have  consisted  of 
an  Environmental  Assessment  (EA) 
encompassing  four  alternative 
alignments  for  the  proposed  facility. 
Companion  documentation  is  being 
prepared  separately  for  the  North 
Section  of  the  proposed  facihty. 

The  Environmental  Impact  Statement 
will  assess  a  variety  of  alternatives  for 
route  selection  of  the  proposed  project. 
The  entire  project  would  be  on  new 
alignment.  It  would  traverse  portions  of 
the  City  of  Fort  Worth  in  Tarrant  County 
and  portions  of  Johnson  County  north  of 
the  City  of  Cleburne.  The  entire  South 
Section  would  be  designated  as  a 
controlled  access  facility,  and  would 
have  continuous  frontage  roads  except 
at  railroad  crossings.  Four  alternative 
route  alignments  are  being  studied  for 
this  highway  section,  in  addition  to  the 
"no-build"  alternative.  The  longest 
alternative  totals  approximately  21.5 
miles  in  length. 

The  proposed  facility  will  provide  a 
long-needed  north-south  controlled 
access  highway  between  the  rapidly 
growing  areas  of  Southwest  Fort  Worth/ 
Tarrant  County,  the  Cleburne  area  in 
Johnson  County,  and  beyond  to  the 
counties  south  and  west  of  Johnson 
County.  The  proposed  facility  has  been 
an  integral  part  of  regional 
transportation  plans  since  the  mid- 
1970's.  These  plans  include  a  network  of 
local  arterial  roadways  which  would 
intersect  with  the  north-south  SH121 
alignment. 

In  combination  with  the  proposed 
North  Section  of  SH121  which  would 
connect  the  South  Section  from  IH20  to 
IH35W  and  the  existing  Airport  Freeway 
(SH121)  just  northeast  of  the  Fort  Worth 
Central  Business  District,  the  proposed 
facility  would  further  provide  needed 
access  to  Dallas-Fort  Worth 
International  Airport  and  major  growth 
centers  in  North  Tarrant  County. 

The  Dallas-Fort  Worth  consolidated 
Metropolitan  Statistical  Area  (CMSA), 
or  "Metroplex",  with  a  current  (1986) 
estimated  population  of  3.6  million,  is 
estimated  by  the  North  Central  Texas 
Council  of  Governments  (NCTCOG)  to 
increase  to  5  million  by  the  year  2010. 
This  represents  an  increase  of  40%. 
Total  Metroplex  employment  during  the 
period  1986-2010  is  projected  to  increase 
by  52  percent,  from  less  than  2.2  million 
to  over  3.3  million.  M/PF  Research.  Ina. 
has  projected  that  the  Fort  Worth- 
Arlington  (Tarrant  County)  portion  of 
the  Metroplex  will  have  at  least  a  short- 
term  growth  rate  twice  that  of  the 
remainder  of  the  Metroplex,  including 
Dallas. 

The  highway  section  under  study  will 
connect  the  Cities  of  Fort  Worth  (Inc.) 


(1980  population  385,164).  Crowley  (Inc.) 
(1980  population  5,852),  Burleson  (Inc.) 
(1980  population  11.734),  Joshua  (Inc.) 
(1980  population  1.470),  and  Cleburne 
(Inc.)  (1980  population  19,218). 

Traffic  projections  for  the  year  2010 
show  an  Average  Daily  Total  (ADT) 
traffic  demand  for  the  proposed  SH121 
facility  of  130,000  at  IH35W,  and  140,500 
at  the  IH20  interchange,  with  decreasing 
amounts  for  southern  portions  of  the 
proposed  facility.  The  South  Section  of 
the  proposed  facility  thus  will  be  serving 
two  purposes:  (1)  To  relieve  congestion 
on  existing  facilities  in  the  Tarrant 
County  portion  of  the  corridor  and,  (2)  to 
provide  for  continuing  growth  and 
commuter  recreational-agricultural 
access  needs  in  Johnson  County  and 
beyond. 

The  proposed  facility  will  safely  and 
efficiently  provide  for  the  transportation 
needs  of  the  area.  It  will  alleviate 
congestion  and  delays  and  will  provide 
adequate  future  access  to  housing, 
businesses,  employment,  public  health 
and  safety  facilities,  schools,  churches, 
and  other  transportation  modal 
facilities. 

Because  of  the  difficulty  in  predicting 
availability  of  funds,  the  DHT  has  not 
yet  decided  whether  to  use  State  or 
Federal  funds  to  finance  construction  of 
this  project. 

Coordination  with  the  communities 
and  with  public  officials  has  been 
initiated  and  will  continue.  A  public 
meeting  was  held  on  November  12, 1987 
within  the  vicinity  of  the  project.  A 
public  hearing  will  follow  at  a  later  date. 
Adequate  notice  will  be  given  through 
the  news  media  concerning  the  time  and 
location  of  formal  public  involvement 
proceedings. 

Prior  to  the  onset  of  construction,  the 
Environmental  Impact  Statement  and 
records  of  associated  public 
involvement  process  will  be  reviewed 
by  appropriate  agencies.  Construction  of 
the  proposed  project  is  anticipated 
within  the  next  ten  years. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  supply  to  this 
program) 


Issued  on:  )uly  20. 196& 
W.L.  Hall.  Jr.. 

District  Engineer.  Austin.  Texas. 

|FR  Doc.  88-17505  Filed  8-3-88:  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Cotlection 
Requiremento  Submitted  to  0MB  for 
Review 

Date:  July  29. 1988 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-m2a. 

form  Number  1099-G. 

Type  of  Review:  Extension. 

Title:  Statement  for  Recipients  of 
Certain  Government  Payments. 

Description:  Form  1CI99-G  is  used  by 
governments  (primarily  state  and  local) 
to  report  to  the  IRS  (and  notify 
recipients  of)  certain  payments  (e.g.. 
unemployment  compensation  and 
income  tax  refunds).  We  use  the 
information  to  insure  that  the  4ncome  is 
being  properly  reported  by  the  recipients 
on  their  returns. 

Respondents:  State  or  local 
governments.  Federal  agencies  or 
employees. 

Estimated  Number  of  Respondents: 
3.879. 

Estimated  BurdenHours  Per 
Response:  2  minutes. 

Frequency  of  Response:  Annually. 

Estimated  TotaJ  Reporting  Burden: 
1.042,866  hours. 

OMB  Number  1545-0123. 

Form  Number  \120,  Schedule  D  (Form 
1120.  Schedule  PH  (Form  1120). 

Type  of  Review:  Revision. 
'  Title:  U.S.  Corporation  Income  Tax 
Return:  Capital  Gains  and  Losses; 
Computation  of  U.S.  Personal  Holding 
Company  Tax. 

Description:  Form  1120  is  used  by 
corporations  to  compute  their  taxable 
income  and  their  liability.  Schedule  D 
(Form  1120)  is  used  by  corporations  to 


report  gains  and  losses  from  the  sale  of 
capital  assets.  Schedule  PH  (Form  1120) 
is  used  by  personal  holding  companies 
to  compute  their  tax  liability.  The  IRS 
uses  these  forms  to  determine  whether 
corporations  have  correctly  computed 
their  tax  liability. 

Respondents:  Farms,  Businesses  or 
other  for-profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
2,294,081. 

Estimated  Burden  Hours  Per 
Response:  1120:  9  hours  and  40  minutes. 

Schedule  D  (Form  1120):  1  hour  and  17 
minutes. 

Schedule  PH  (Form  1120):  2  hours  and 
31  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
29,494,027  hours. 

Clearance  Officer  Garrick  Shear, 
(202)  535-4297.  Internal  Revenue 
Service.  Room  5571. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  88-17545  Filed  8-3-88  8:45  am] 
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Office  of  the  Secretary 

(Supplement  To  Department  Circular— 
Public  Debt  Series— Ma  19-88] 

Treasury  Notes,  Series  AD-1990 

Washington.  July  2S.  198& 

The  Secretary  announced  on  July  27. 
1988.  that  the  interest  rate  on  the  notes 
designated  Series  AD-1990,  described  in 
Department  Circular — Public  Debt 
Series— No.  19-88  dated  July  21, 1988, 
will  be  8%  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  8%  percent 
per  annum. 
G«rald  Muiphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  88-17522  Filed  8-3-68;  8:45  am] 
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IGeneral  Counsel  Designation  No.  152] 

Appointment  of  Members  of  the  Legal 
Division  to  the  Performance  Review 
Board 

Under  the  authority  granted  to  me  as 
General  Counsel  of  the  Department  of 
the  Treasury  by  31  U.S.C.  301  and  26 
U.S.C.  7801,  Treasury  Department  Order 
No.  101-5  (Revised),  and  pursuant  to  the 
Civil  Service  Reform  Act.  I  hereby 


appoint  the  following  persons  to  the 
Legal  Division  Performance  Review 
Board: 

(1)  For  the  General  Counsel  Panel — 
Jeanne  S.  Archibald.  Deputy  General 

Counsel,  who  shall  serve  as 

Chairperson; 
Selig  S.  Merber,  Assistant  General 

Counsel  (Enforcement); 
Kenneth  R.  Schmalzbach.  Assistant 

General  Counsel  (Administrative  & 

General  Law); 
Paul  Allan  Schott.  Chief  Counsel.  Office 

of  the  Comptroller  of  the  Currency; 
Leonard  B.  Terr.  International  Tax 

Counsel; 
Marvin  J.  Dessler,  Chief  Counsel,  Bureau 

of  Alcohol.  Tobacco,  and  Firearms; 

and 
Michael  T.  Schmitz,  Chief  Counsel. 

United  States  Customs  Service. 

(2)  For  the  Internal  Revenue  Service 
Panel — 

Chairperson,  Deputy  Chief  Counsel.  IRS: 
Deputy  General  Counsel; 
Two  Associate  Chief  Counsel,  IRS;  and 
Two  Regional  Counsel,  IRS. 

I  hereby  delegate  to  the  Chief  Counsel 
of  the  Internal  Revenue  Service  the 
authority  to  make  the  appointments  to 
the  IRS  Panel  specified  in  this 
Designation  and  to  make  the  publication 
of  the  IRS  Panel  as  required  by  5  U.S.C. 
4314(c)(4). 

Date:  July  29. 1988. 
Mark  Sullivan  III. 
General  Counsel 
[FR  Doc.  88-17546  Filed  8-3-«8:  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

US/USSR  High  School  Pairing  Program 

The  United  States  Information  Agency 
invites  applications  from  private 
organizations  to  conduct  a  program  of 
youth  exchanges  between  the  United 
States  and  the  USSR. 

Objectives 

To  establish  linkages  between  US  and 
Soviet  high  schools  for  the  purpose  of 
promoting  educational  exchanges  of 
groups  including  students  and  teachers. 

To  promote  mutual  understanding 
between  the  peoples  of  the  US  and  the 
USSR. 

Scope 

The  program  seeks  to  pair  100 
American  public  and  private  high 
schools  with  100  Soviet  secondary 
schools  over  a  three-year  period  and  to 
initiate,  expand  and  maintain  annual 
two-way  exchanges  between  all 


participating  schools  by  the  end  of  the 
period  of  this  initiative.  The  program 
will  be  financed  by  US  Government 
funds,  USSR  Government  funding, 
contributions  from  US  corporations  and 
foundations,  and  from  participating 
schools,  students  and  communities.  It  is 
anticipated  that  exchanges  will  be  self- 
sustaining  after  the  three-year  initiative 
ends. 

The  Agency  seeks  proposals  from  not- 
for-profit  exchange  and  educational 
organizations  to  implement  the  High 
School  Pairing  project 

Program 

Bilateral  exchanges  will  begin  as  5- 
week  visits  of  student  groups  with  a 
teacher  escort  during  the  academic  year 
it  is  anticipated  that  25  pairs  of  schools 
will  be  able  to  implement  exchanges  by 
the  spring  of  1989. 

At  a  minimum  each  school  will:  (1) 
Enhance,  or  by  the  third  year  have 
develof>ed  a  program  of  language 
studies  in  order  to  generate  a  pool  of 
students  qualified  to  communicate  in  the 
language  of  the  host  dj^iry,  (2)  develop 
an  extensive  orientation  program 
designed  to  prepare  outbound  US 
students  for  the  exchange  experience; 
(3)  prepare  an  orientation  program  for 
foreign  incoming  students;  and  (4)  plan 
and  implement  an  annual  exchange  with 
its  partner  school.  It  is  anticipated  that 
the  initial  exciianges  will  be  of  groups  of 
no  less  than  10  students  from  the  same 
school  and  one  teacher/escort.  Each 
group  will  spend  five  weeks  in  the  host 
country,  four  in  the  partner  school  and 
the  fifth  week  split  between  two  cities  in 
the  host  country;  generally  there  will  be 
a  2-^  day  period  of  orientation  in  the 
receiving  country  prior  to  the  visit  to  the 
host  school,  and  a  4-5  day  period  of 
travel  to  the  additional  city  or  cities  at 
the  end  of  the  visit. 

In  the  first  year  approximately  25 
schools  on  each  side  will  engage  in 
exchanges.  In  the  second  and  third 
years  the  number  will  increase  to 
involve  all  100  pairings.  Starting  with 
the  2nd  year  of  the  program 
participating  schools  have  the  option  to 
expand  the  length  of  stay  and  develop 
alternate  exchange  opportunities,  such 
as  semester  and  year-long  exchanges. 

All  exchanges  will  take  place  during 
the  school  year.  Summer  exchanges 
when  schools  are  not  in  session  are  not 
acceptable.  Sending  and  hosting 
between  paired  schools  should  take 
place  at  (liferent  times,  so  that  the 
students  who  will  travel  will  be  present 
in  their  home  school  when  their    . 
counterparts  visit. 

Th«  exchange  should  result  in 
extensive  interaction  between  the 
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visiting  students/faculty  and  the 
community.  Wherever  possible,  they 
should  be  housed  with  host  families.  In 
the  case  of  boarding  schools,  it  is 
desirable  for  the  host  school  to  identify 
and  assign  sponsoring  families  in  the 
community  who  will  be  responsible  for 
providing  some  home  hospitality 
(evenings  and  weekends].  Hotel  stays 
may  be  used  only  where  absolutely 
necessary  and  again  in  partnership  with 
hospitality  families. 

The  school  and  community  will  also 
arrange  for  participation  in  cultural 
events,  historical  visits,  tours,  religious 
and  social  life,  extra-curricular  school 
activities,  and  local/state  government 

The  school  should  also  plan  a 
program  for  the  accompanying  teacher/ 
escort  relevant  to  the  objectives  of  this 
initiative. 

American  schools  selected  for 
participation  in  this  program  that  do  not 
currently  teach  Russian  will  be  expected 
to  develop  a  Russian  language  studies 
curriculum  during  the  course  of  the  three 
years,  so  that  students  competent  in 
Russian  may  participate  in  exchanges 
by  year  three.  It  is  anticipated  that  all 
participating  Russian  schools  will  have 
established  English-teaching  programs. 

Organizatioii/AdniinUtration 

In  the  Soviet  Union  the  responsible 
agency  is  the  State  Committee  on  Public 
Education. 

In  the  US  one  private  organization 
will  be  selected  by  USIA  as  the 
principal  coordinator  of  the  program  and 
fiscal  agent  for  contributed  funds.  The 
relationship  between  USIA  and  the 
grantee  organization  will  be  that  of  a 
"cooperative  agreement"  to  allow  for 
extensive  interaction  between  the  two 
parties  on  all  aspects  of  the  program. 
USIA  may  also  make  secondary  grants 
to  other  organizations  as  necessary  to 
implement  the  program. 

The  principal  grantee  organization 
may  work  in  concert  with  one  or  more 
other  organizations  in  the 
implementation  of  this  program.  The 
proposal  from  any  combination  or 
consortium  of  organizations  must 
identify  one  member  as  the  fiscal  agent. 
Subcontracting  to  other  not-for-profit 
organizations  is  permissable.  Such 
subcontracting  must  be  identified  in  the 
proposal.  Subcontracting  subsequent  to 
the  grant  award  will  be  subject  to 
Agency  approval. 

The  grantee  organization  will  be 
responsible  fon 
— Selection  of  US  schools-The 

organization  will  prepare  criteria  for 

selection  with  USIA  concurrence. 
— Liaison  with  the  Soviet  counterpart 

agency  in  all  program  matters, 

especially  in  matching  US  and  Soviet 


schools,  dates  for  exchanges,  financial 
arrangements,  logistics,  eta 

— Organizing  workshops  for  school 
coordinators. 

— Preparation  of  criteria  for  selection  of 
student  participants. 

— Consultation  with  the  Soviet  agency 
on  ways  to  enhance  English  language 
teaching  and  American  studies  in 
Soviet  schools,  in  consultation  with 
recognized  experts  in  this  field.  IN 
conjunction  with  this  activity,  in  the 
first  year  of  the  initiative  the 
organization  may  wish  to  plan  joint 
activities  of  American  and  Soviet 
specialists  to  address  curriculum 
issues. 

— Preparation  of  orientation  materials 
for  both  American  and  Soviet 
students,  in  close  consultation  with 
USIA. 

— Preparation  of  briefing  materials  for 
American  host  families. 

— Health  and  accident  insurance 
coverage  for  participants. 

— Facilitation  of  visas  for  American 
participants;  preparation  of  lAP  66 
forms  for  Soviet  participants  (all  will 
travel  on  )-l  visas). 

— Provisions  of  administrative  support 
and  travel  arrangements  for  all 
aspects  of  this  program,  including 
inbound  and  outboilnd  delegations  of 
administrators,  consultants'  et  al. 

— Public  Information. 
It  is  anticipated  that  the  grantee 

organization  will  need  at  a  minimum 

one  full-time  national  program 

coordinator.  It  will  also  be  necessary  for 

the  US  organization  to  have  a 

coordinator  in  Moscow  at  key  times  to 

assist  with  logistics,  maintain  daily 

contact  with  the  State  Committee,  and 

in  general  provide  a  base  of  operations. 

Funding 

The  initial  grant  (in  the  form  of  a 
"cooperative  agreement")  will  be  to  set 
up  the  administrative  machinery  to 
launch  the  program  and  implement  the 
first  round  of  exchanges  during  the 
period  from  September  15, 1988,  to  April 
30, 1989.  Subject  to  the  availability  of 
funding,  the  U.S.  Government  may 
eventually  commit  up  to  $1,000,000  over 
the  three-year  period  of  this  initiative. 
USIA  funds  may  be  used  for  both 
administrative  and  program  expenses. 
Although  it  is  expected  that  American 
students  will  normally  pay  their  own 
travel,  partial  scholarships  (principally 
for  travel  subsidies)  for  needy  students 
may  be  included  in  the  request  for 
funds. 

All  funding  will  be  handled  on  a 
reciprocal  non-currency  basis.  The 
program  will  ser\'e  equal  numbers  of 
participants  on  both  sides  each  year.  In 
order  to  assist  in  planning,  both  sides 


will  agree  on  a  minimum  number  of 
participants  that  will  be  exchanged  each 
year.  The  sending  side  will  pay  all  travel 
of  its  participants  to  the  port  of  entry  in 
the  host  country  and  any  programming 
prior  to  the  exchange  (e.g.,  orientation). 
The  receiving  side  will  pay  all  host- 
country  costs  including  domestic  travel 
for  the  incoming  groups,  per  diem, 
allowances,  health  and  accident 
insurance,  cultural  activities,  etc. 

Requirements  For  Application 

USIA  is  seeking  a  private  organization 
or  organizations  to  fulfill  the  functions 
described  above. 

(Note:  proposals  from  individual  schools  or 
school  districts  are  not  eligible) 

Proposals  should  address  the 
following  qualiRcations: 

1.  Not-for-profit  educational  and/or 
exchange  organization. 

2.  Experience  on  Soviet  exchanges 
and  in  working  with  exchange  programs 
in  the  Soviet  Union. 

3.  A  base  of  operations  in  the 
Washington  area. 

4.  The  proven  ability  to  work 
effectively  with  and  gain  the  respect  and 
trust  of  American  public  and  private 
high  schools;  preferably  a  national 
network  of  contacts  with  schools. 

5.  The  ability  to  set  up  and  run  a  cost- 
effective  administrative  operation. 

In  order  to  be  eligible  for  review  the 
proposal  must  include: 

(1)  Summary  document-  a  typed 
double-spaced  abstract  of 
approximately  two  pages. 

(2)  Narrative:  Total  text  not  to  exceed 
fifteen  (15)  typed,  double-spaced  pages, 
including: 

a.  A  brief  (two-page)  description  of 
the  participating  institutions; 
information  on  the  applicant's  prior 
experience  with  Soviet  exchanges;  and  a 
description  of  the  institution's  resources 
that  would  support  the  program. 

b.  A  detailed  description  of  the 
proposed  program,  with  special 
emphasis  on  the  method  of  selecting  US 
schools  and  matching  them  with  Soviet 
schools,  the  approach  to  orientations, 
and  approach  to  in-school  preparation 
activities. 

c.  A  timetable  for  project  activities. 

d.  A  plan  for  institutional  evaluation 
of  the  exchange  activity. 

(3)  A  detailed  three-Column  budget 
outlining  specific  expenditures  and 
sources  from  which  funds  are 
anticipated.  The  budget  should  include 
any  in-kind  and  cash  contributions  to 
the  program  made  by  the  U.S.  and  non- 
U.S.  institutions.  The  following  items 
should  include  specific  break  downs: 


— Salaries:  Annual  salary  X  percent  of 
time  X  number  of  months. 

— Fringe  benefits:  Explain  the 
component  elements. 

— Other  administrative  costs. 

— Indirect  costs — may  be  expressed  as  a 
percentage  only  where  an  approved 
indirect  cost  rate  agreement  with  the 
government  is  extant. 

— Per  diem:  Use  a  maximum  of  $85  for 
students  and  $105  for  adults  for  other 
than  homestay  periods.  During 
homestays  the  receiving  side  will 
provide  the  incoming  students  with  an 
allowance  of  $5-10  a  day. 

— Orientation  costs:  Materials,  room 
rental,  honoraria,  etc 

— Scholarships. 
(4)  Appendices: 

— Bio-sketches  (curricula  vitae)  on 

principal  project  staff. 
— Evidence  of  insurance  coverage. 
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— Most  recent  fmancial  statement. 
— Articles  of  incorporation. 
— Proof  of  tax  exemption. 
— List  of  current  board  of  directors. 
— Indirect  cost  rate  agreement  (if 
applicable). 

Applicants  should  submit  an  original 
and  twelve  (12)  copies  of  their 
proposals. 

Criteria  For  fudging  Proposals 

The  following  criteria  will  be  used  to 
judge  proposals  submitted  in  response 
to  this  announcement: 

— Cost-effectiveness — the  best  return  on 

each  federal  dollar  invested; 

reasonableness  of  costs  in  comparison 

to  other  proposals. 
— Cpst-sharing — the  ratio  of  federal 

dollars  to  other  contributed  costs. 
— Creativity  in  matching  the  proposed 

program  to  this  design. 


— Capability  of  the  organization  in 
meeting  the  eligibility  requirements. 

Review  Process 

The  deadline  for  receipt  of  proposals 
in  USIA  is  August  16, 1988. 

USIA  will  review  all  proposals  and 
make  decisions  on  funding  by 
September  1.  Funding  will  be  available 
by  September  15. 

For  further  information  please  contact 
Robert  Persiko,  Acting  Director,  Youth 
Exchange  Staff,  USIA,  301  4th  Street 
SW.,  Washington.  DC  20547;  telephone, 
202-485-7299. 

Dated:  August  1. 198a 
Charles  N.  Canestio, 

Federal  Register  Liaison. 

(FR  Doc.  88-17574  Filed  8-3-88:  a45  amj 
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Sunshine  Act  Meetings 


Federal  Registar 

Vol.  53.  No.  150 
Thursday,  August  4,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  poblished 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)  5   U.S.C.   552b(e)(3). 


FleOERAL  COMMUraCATIONS  COMMISSION 
FEC  To  Hold  Open  Commission 
Meeting,  Thursday,  August  4. 1988 

)uly  28. 1988. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  August  4, 1988,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856.  at  1919  M  Street.  NW.. 
Washington,  DC. 

Agenda.  Item  No.,  and  Subject 

General — 1 — Title:  Amendment  of  Part  2,  of 
the  commission's  Rules  Regarding  the 
AllocatioB  of  the  216-225  MHz  band. 
Summary:  In  this  proceeding,  the 
Commission  considers  whether  to  provide 
a  primary  allocation  to  the  amateur,  fixed 
or  mobile  services,  in  the  21&-225  MHz 
band. 

Private  Radio — ^1 — ^Title:  Petitions  for  waiver 
and  extension  of  the  provisions  of 
S  94.51(a)  of  the  Commission's  Rules. 
Summary:  The  Commission  will  consider 
requests  by  Associated  Information 
Services  and  Digital  Radio  Network.  Inc., 
that  it  waive  its  requirement  that 
microwave  stations  be  placed  into 
operation  within  one  year. 

Mass  Media — 1 — Title:  Public  Notice 
reminding  licensees  and  cablecasters  of 
their  political  programming  obligations. 
Summary:  The  Commission  will  consider 
the  adoption  of  a  Public  Notice  which 
would  remind  broadcasters  and 
cablecasters  of  their  obligations  under  the 
lowest  unit  charge  provision  of  the 
Communications  Act  [47  U.S.C.  315(b)].  and 
their  obligation  to  maintain  a  "political 
file"  [47  CFR  73.1940(d)  and  76.209(d)]. 

Mass  Media — 2 — ^Title:  Review  of  the 
Technical  and  Operational  Requirements 
of  Part  76,  Cable  Television.  Summary:  The 
Commission  will  consider  whether  to  adopt 
a  Further  Notice  of  Proposed  Rule  Making 
to  address  possible  changes  to  its  rules 
concerning  cable  system  technical  signal 
quality. 

Mass  Media — 3 — ^Title:  Amendment  of  Part 
76.  Subpart  J.  $  76.501  of  the  Commission's 
Rules  and  Regulations  on  Common 
Ownership  of  Cable  Television  Systems 
and  National  Networks.  Summary:  The 
Commission  will  consider  further  action  on 
the  existing  Notice  of  Proposed  Rule 
Making. 

Mass  Medial — Title:  Amendment  of  Part 
73.  Subpart  E,  S  73.658(c)  of  the 
Commission's  Rules  and  Regulations 
concerning  the  Two-Year  Limitation  of  the 


Term  of  Network- Affiliate  Contracts. 
Summary:  The  Commission  will  consider 
whether  to  initiate  a  notice  and  comment 
proceeding  reexamining  this  rule. 
Mass  Media— 5— Title:  In  the  Matter  of 
Advanced  Television  Systems  and  Their 
Impact  on  the  Existing  "Television 
Broadcast  Service:  Review  of  Technical 
and  Operational  Requirements:  Part  73-E. 
Television  Broadcast  Stations: 
Reevaluation  of  the  UHF  Television 
Channel  and  Distance  Separation 
Requirements  of  Part  73  of  the 
CommisaioB's  Rules.  Summary.  The 
Comnussion  will  consider  further  action  in 
this  proceeding  on  the  technical,  economic, 
legal,  and  policy  issues  relating  to 
authorizing  and  establishing  an  advanced 
television  system  for  terrestrial 
broadcasting. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence,  Office  of  Public 
Affairs,  telephone  number  (202)  632- 
5050. 

Federal  Communications  Commision. 
H.  Walker  Feaster  III. 
Acting  Secretary. 

Issued:  July  28, 1988. 
[FR.  Doc.  88-17670-  Filed  8-2-88:  2:03  p.m.) 

BHXmO  CODE  6712-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:38  a.m.  on  Wednesday,  July  27, 
1988,  the  Board  of  Directors  of  the 
Federal  Depjosit  Insurance  Corporation 
met  in  closed  session  to  consider  (1)  a 
personnel  matter  and  (2)  requests  for 
financial  assistance  pursuant  to  section 
13(c)  of  the  Federal  Deposit  Insurance 
Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 


in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(8).  (c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b(c)(2).  (c)(4),  (c)(8). 
(c)(9)(A)(ii),  (c)(9MB).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  NW..  Washington.  DC. 

Dated:  August  1. 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feidmaa, 

Deputy  Executive  Secretary. 

(FR  Doc.  88-17619  Filed  8-1-88:  4:51  pm] 

BIUJNQ  CODE  •714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  9:38  a.m.  on  Friday.  July  29. 1988.  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  requests  for 
financial  assistance  pursuant  to  section 
13(c)  of  the  Federal  Deposit  Insurance 
Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(8),  (c)(9)(A)(ii), 
(c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  August  1. 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
[FR  Doc.  88-17620  Filed  8-1-88:  4:51  pm] 

8NJJNG  CODE  C714-41-M 


Thursday 
August  4,  1988 


Part  II 


Office  of 
Management  and 
Budget 

Budget  Rescissions  and  Deferrals 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

To  the  Congress  of  the  United  States: 

In  accordance  with  the  Impoundment 
Control  Act  of  1974, 1  herewith  report 
two  revised  deferrals  of  budget 
authority  now  totalling  $610,581,549. 

The  deferrals  affect  programs  in  the 
Department  of  Defense— Civil  and 
Funds  Appropriated  to  the  President. 

The  details  of  these  deferrals  are 
contained  in  the  attached  report. 
Ronald  Reagan. 
The  White  House. 
July  29. 198a 

BHJJNG  CODE  3110-01-M 


A  G 


1988 


UMI 
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DEFERRAL 

CONTENTS   OP  SPECIAL  MESSAGE 
(in   thousands   of   dollars) 

NO.                                             ITEM 

1 

BUDGET 
ADTHORITY 

D88-21A 

Funds  Appropriated   to   the   President: 
International   Security  Assistance: 

Military  assistance 

609,186 
1,396 

D88-9E 

Departaent  of  Defense,    Civil: 

Wildlife   conservation 

Total,    deferrals 

610,582 

UMI 
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SUMAFOr  OP  SPECIAL  MESSAGES 
FOR  FY  1988 

(in  Billions  of  dollars) 


RESCISSIONS     DEPERRALS 


Pourth  special  message : 

New  i  terns • 

Revisions  to  previous  special  aessages. 

Effects  of  fourth  special  message 

Amounts  from  previous  special  messages 
that  are  changed  by  this  message 
(changes  noted  above) 

Subtotal,  rescissions  and  deferrals... 

Amounts  from  previous  special  messages 
that  are  not  changed  by  this  message.. 

Total  amount  proposed  to  date  in  all 
special  messages 


1,611 


1,611 


608,971 


610,582 


8,700,999 


9,311,581 


1988 
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D88-21A 
Supplementary  Report 

Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 

This  report  updates  Deferral  No.  D88-21  transmitted  to  Congress  on  February  19, 

This  increases  by  $1,000,000  the  previous  deferral  of  $608,186,000  in  the 
Military  assistance  fund.  Funds  Appropriated  to  the  President,  resulting  in  a 
total  deferral  of  $609,186,000.  The  increase  in  the  amount  deferred  is  tS 
correct  a  clerical  error  in  the  preparation  of  the  previous  report.  The 
deferral  is  now  $298,185,000.  *'"*«-.    me 
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Deferral  Box  D88-21A 


DEFERRAL  OP  BUDGET  AOTBORIIY 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGENCY t    Funds  Appropriated  to 
the  President 

1  Hew  budget  authority $ 

700.750, 

000 

1     (P.L.  100-202}             — 
Other  budgetary  resources . . . $_ 

Bureau:    International  Security 

Assistance 

1  Total  budgetary  resources ...  $ 

700.750, 

Appropriation  title  and  symbol t 

000 

Military  assistance  1/ 
1181080 

Aaount  to  be  deferred: 

Part  of  year *$_ 

Kn t i re  vea r ........S 

609.186, 

000 

OMB  identification  code: 

Legal  authority  (in  addition  U 
1013): 

>  sec. 
Act 

11-1080-0-1-152 

T  XI   Antideficiency 

Grant  prograa:                    1 

T   1  Yes   1  XI  NO 

I   1   Other 

Type  of  account  or  fund: 

Type  of  budget  authority: 

1  Xl   Annual 

1   1   Multiple-year 

7  xF  Appropriation 

1   1   Contract  authority 

(expiration  date) 

1   1   Other 

I   1   No-Year                     j 

Justification:  Pursuant  to  the  Foreign  Assistance  Act  (FAA)  of  1961.  as 
amended,  the  President  is  authorised  to  furnish  grant  military  assistance  to 
any  friendly  country  or  international  organization  if  he  finds  that  it  will 
strengthen  the  security  of  the  United  States  or  promote  world  peace.  Executive 
order  No.  12163  of  September  29.  1979,  as  amended,  delegates  certain 
Presidential  functions  under  the  FAA  to  the  Secretaries  of  State  and  Defense. 
These  funds  are  being  deferred  until  approval  of  specific  programs  by  the 
Departments  of  State.  Treasury,  and  Defense.  Consultation  among  these 
Departments  will  ensure  that  each  approved  program  is  consistent  with  the 
foreign,  national  security  and  financial  policies  of  the  United  States  and  will 
not  exceed  the  limits  of  available  funds.  This  action  is  taken  pursuant  to  the 
Antideficiency  Act  (31  U.S.C  1512). 

Estimated  Program  Effect:  None 

Outlay  Effect:  None 


1/   This  account  was  the  subject  of  a  similar  deferral  in  1987  (D87-23). 
*    Revised  from  previous  report. 
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D88--9B 


Supplenentary  Report 

Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 

This  report  updates  Deferral  No.  D88-9A  transmitted  to  Congress  on  February  19, 
1988. 

This  revision  to  a  deferral  of  the  Department  of  Defense  -  Civil,  Wildlife 
conservation  account  increases  the  amount  previously  reported  from  $785,035  to 
$1,395,549.  This  increase  of  $610,514  results  from  the  deferral  of  additional 
actual  carryover  from  1987. 
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Deferral  Bo:  088-9B 


DEFERRAL  OF  BUDGET  AOTHORITY 

Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGENCY: 


Department  of  Defense  -  Civil 

Bureau :    Wildlife  Conservation, 

Military  Reservations  1/ 

Appropriation  title  and  symbol t 
Wildlife  Conservation,  Arny  21X5095 
Wildlife  Conservation,  Navy  17X5095 
Wildlife  conservation.  Air 
Force  57X5095 


OMB  identification  code: 

97-5095-0-2-303  


Grant  prograat 


T   r  Yes  TTT    NO 


Type  of  account  or  fund: 
Annual 


Multiple-year  

(expiration  date) 


I  XI   No-Year 


Bew  budget  authority *$ 

(16  U.S.C.  670F) 
Other  budgetary  resources . . * 

Total  budgetary  resources . . * 


2,152,160 
1,575,677 
3,727,837 


ABOunt  to  be  deferredf: 

Part  of  year $. 


Entire  year. 


1,395,549 


I,egal  authority  (in  addition  to  sec. 
1013): 

I  XI   Antideficiency  Act 

T   r  Other 


Type  of  budget  authority: 

I  XI   Appropriation 

I   I   Contract  authority 

1   r  Other  


Coverage: 

Account 
Appropriation  Symbol 

•wildlife  Conservation,  Army 21X5095 

Wildlife  Conservation,  Navy 17X5095 

Wildlife  Conservation,  Air  Force 57X5095 


ONE 
Identification 
Code 

21-5095-0-2-303 
17-5095-0-2-303 
57-5095-0-2-303 


Amount 
Deferred 

$1,098,485 

56,000 

241,064 

17395,549 


justification:  *These  are  permanent  appropriations  of  receipts  generated  from 
hunting  and  £ishing  fees  in  accordance  with  the  purpose  of  the  law  ~  to  carry 
out  a  program  of  natural  resource  conservation.  These  funds  are  being  deferred 
because:  (1)  the  authorizing  legislation  states  that  installations  may 
accumulate  funds  over  a  period  of  time  to  fund  a  major  project,  (2)  each 
installation  may  be  designing  and  obtaining   approval  for  projects,  and  (3) 


1/   These  accounts  were  the  subject  of  a  similar  deferral  in  1987  (D87-88) 
*   Revised  from  previous  report. 
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D88-9B 


a    •easonal    relationship    between    the    collection    of    fees    and    their 

of  the    fees   are   collected   during    the   winter   and 


there  i_  _  ._ 

subsequent  expenditure.   Most 

!SH^*!,f°"^^!;  *'**^if  ^^^  ?'  ^^"^  program  woVk  T8"^r'formed"*duri;^  thriim«er 
!Cf^frH,^"^^^]*f*  '^'it"  *=oil««=«^«<*  in  «  prior  year  are  deferred  in  order  to  be 
available  to  finance  the  program  during  summer  and  fall  months  or  in  subsequent 
years.  Additional  amounts  will  be  apportioned  when  projects  are  identified. 
This^deferral  is  made  under  the  provisions  of  the  Antidef iciency  Act  (31  u.sTc! 

Batimated  Program  Effect:   None 
Outlay  Effect!  None 


|FR  Doc.  88-17621  Filed  8-3-68;  8:45  am| 

BILLING  CODE  3110-01-C 


VOL 
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A  G 


1988 
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Thursday 
August  4,  1988 


Part  III 


'  £       1 


Environmental 
Protection  Agency 

40  CFR  Part  304 
Arbitration  Procedures  for  Small 
Superfund  Cost  Recovery  Claims; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  304 
(FRL-3307-3] 

ArtHtratlon  Procedures  for  Small 
Superfund  Cost  Recovery  Claims 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

summary:  Pursuant  to  sections  107(a) 
and  122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980, 
as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("CERCLA"),  and  Executive 
Order  12580,  the  Environmental 
Protection  Agency  ("EPA")  is  proposing 
today  a  rule  which  would  establish  and 
govern  the  procedures  for  EPA's 
arbitration  of  small  CERCLA  section 
107(a)  cost  recovery  claims.  This  rule 
would  implement  Q^A's  authority  under 
section  122(h)(2)  of  CERCLA.  which 
authorizes  the  head  of  any  department 
or  agency  with  authority  to  undertake  a 
response  action  under  CERCLA  to  use 
arbitration  as  a  method  of  settling 
CERCLA  section  107  claims  for  recovery 
of  response  costs  inciured  by  the  United 
States  pursuant  to  section  104  of 
CERCLA.  when  the  total  response  costs 
for  the  facility  concerned  do  not  exceed 
$500,000,  excluding  interest. 
DATE:  Comments  must  be  submitted  on 
or  before  October  3, 1988. 
ADDRESSES:  Comments  should  be 
addressed  to  Janice  Linett,  U.S. 
Environmental  Protection  Agency, 
Office  of  Enforcement  and  Compliance 
Monitoring,  Waste  Enforcement 
Division,  Room  M3614B.  Mail  Code  LE- 
134S,  401  M  Street  SW.,  Washington,  DC 
20480.  The  public  docket  for  this 
proposed  rule  is  located  in  Room 
M3614B,  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington, 
DC  20460,  and  is  available  for  viewing 
from  9:00  a.m.  to  4:00  p.m.  Monday 
through  Friday,  excluding  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Linett,  U.S.  Environmental 
Protection  Agency,  Oflfice  of 
Enforcement  and  Compbance 
Monitoring,  Waste  Enforcement 
Division.  Room  M3614B,  Mail  CQde  LE- 
134S.  40TM-Streef  SW..  Washington,  DC 
20460.  (202)  382-3077. 

supplementarv-information:  The 
contentrof  today's  preamble  are  set 
forth  in  the  following  form: 

I.  Introduction 

II.  Summary  of  Proposed  Rule 
A.  Sul>part  A 


B.  Subpart  B 

C.  Subpart  C 

D.  Subpart  D 

HI.  Summary  of  Supporting  Analyses 

A.  Executive  Order  No.  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

IV.  List  of  Subjects  in  40  CFR  Part  304 

L  Introduction 

Section  122(h)(2)  of  CERCLA  provides 
EPA,  as  well  as  any  other  department  or 
agency  authorized  to  undertake  a 
response  action  under  CERCLA.  with 
authority  to  promulgate  regulations, 
after  consultation  with  the  Attorney 
General,  for  the  use  of  arbitration  as  a 
method  of  settling  CERCLA  8ectionl07 
claims  for  recovery  of  response  costs 
incurred  by  the  United  States  pursuant 
to  section  104  of  CERCLA.  This 
authority  is  limited  to  cases  in  which  the 
total  response  costs  for  the  faciHty 
concerned  do  not  exceed  $500,000, 
excluding  interest.  EPA  propses  to 
implement  its  authority  under  section 
122(h)(2)  of  CERCLA  through  this 
regulation. 

This  regulation  would  establish  and 
govern  the  procediu^s  for  EPA's 
arbitration  of  CERCLA  section  107  cost 
recovery  claims.  Arbitration  may  be 
used  when  the  total  past  and  projected 
response  costs  for  the  facility  concerned 
do  not  exceed  $500,000,  excluding 
interest,  and  when  EPA  and  one  or  more 
potentially  responsible  parties  ("PRPs") 
at  a  facility  voluntarily  agree  to  submit 
one  or  more  issues  arising  in  an  EPA 
cost  recovery  claim  for  resolution  by 
binding  arbitration.  The  procedures 
require  EPA  and  the  participating  PRPs 
to  set  forth  the  issues  they  wish  to  be 
resolved  by  the  arbitrator.  The 
procedures,  therefore,  permit  the  parties 
to  use  arbitration  to  address  some  or  all 
of  the  issues  that  arise  in  a  cost  recovery 
action.  e.g.,  whether  any  of  the 
participating  PRPs  are  liable  under 
section  107(a)  of  CERCLA.  whether 
EPA's  response  costs  were  incurred  in  a 
manner  which  was  not  inconsistent  with 
the  National  Contingency  Plan  ("NCF"). 
40  CFR  Part  300,  and  how  responsibility 
for  payment  of  response  costs  awarded 
to  EPA  by  the  arbitrator  should  be 
allocated  among  the  participating'PkPs. 
To  ensure  that  the  arbitration  results  in 
full  resolution  of  th6  claim,  any  issues 
arising  in  (he  claim  that  are  not 
submitted  for  arbitration  are  deemed  to 
be  not  in  dispute  and  may  not  be  raised 
later  to  avoid  payment  of  the  award. 

EPA  believes  Aat  binding  arbitration, 
an  alternative  dispute  resolution 
technique,  will  provide  a  useful  method 
for  reaching  settlements  with  PRPs  in 
appropriate  small  cost  recovery  cases.  It 
offers  both  the  Agency  and  PRPs  an 
alternative  to  traditional  litigation  and 


negotiations,  which  is  relatively  quick 
and  inexpensive,  and  which  results  in  a 
binding  and  conclusive  decision  arrived 
at  by  a  neutral  third  party  within  a  set 
period  of  time.  The  Agency  believes  that 
arbitration  will  be  most  beneficially 
used  in  routine  cases  that  do  not  present 
issues  of  national  or  precedential 
signiHcance.  In  such  cases,  arbitration 
offers  the  Agency  an  expedited  means 
of  seeking  replenishment  of  the 
Superfund  without  the  expenditure  of 
the  large  amounts  of  enforcement 
resources  often  necessary  to  litigate  a 
cost  recovery  claim.  In  such  cases, 
arbitration  similarly  offers  the  PRPs  an 
expedited  and  potentially  less  costly 
means  of  resolving  their  liability  for 
reimbursement  of  the  Government's 
response  costs.  The  Agency  also 
believes  that  arbitration  will  be  most 
efficiently  used  when  a  large  percentage 
of  the  PRPs  at  the  facility  agree  to 
participate. 

n.  Summary  of  Proposed  Rule 

This  part  of  the  preamble  will  present 
an  overview  of  each  of  the  four  subparts 
of  the  proposed  rule.  While  the  Agency 
is  interested  in  receiving  comments  from 
PRPs  and  the  public  on  all  aspects  of 
this  proposal  this  sununary  will 
highlight  particular  issues  on  which  EPA 
is  most  interested  in  receiving 
comments. 

A.  Subpart  A 

Subpart  A  of  the  proposed  rule 
outlines  the  purpose,  scope,  and 
applicability  of  the  regulation  and 
defines  terms  used  throughout  the 
regulation.  Subpart  A  explains  that  the 
regulation  establishes  and  governs  the 
procedures  for  arbitration,  under  section 
122(h)(2)  of  CERCLA.  of  EPA  claims  for 
recovery,  under  section  107(a)  of 
CERCLA.  of  response  costs  incurred  at  a 
facility  by  the  United  States  pursuant  to 
section  104  of  CERCLA.  The  subpart 
further  e^q^lains  that,  in  accordance  with 
section  122(hK2)  of  CERCLA.  the 
procedures  may  be  used  when  the  total 
past  and  projected  response  costs  for 
the  faciHty  concerned  do  not  exceed 
$500,000,  excluding  Interest. 

B.  Subpart  B 

Subpart  B  of  the  rule  defines  the 
jurisdietion  tjf  the  arbitrator  and  outlines 
the  procedures  for  the  referral  of  claims 
for  arbitration  and  for  the  appointment 
of  the  arbitrator.  With  regard  to  referral 
of  claims,  the  subpart  provides  that  if 
EPA  believes  that  a  claim  is  appropriate 
for  arbitration,  EPA  will  hottfy  all 
identified  PRPs  for  the  facility  and  offer 
them  an  opportunity  to  discuss  referral 
for  arbitration  of  one  or  more  issues 
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arising  in  the  claim.  Alternatively,  one 
or  more  PRPs  for  the  facility  may 
propose  use  of  arbitration  to  EPA,  after 
which  either  the  PRPs  or  EPA  shall,  if 
practicable,  invite  remaining  site  PRPs 
to  discuss  use  of  arbitration.  EPA  and 
one  or  more  PRPs  may  thereafter  submit 
a  joint  request  for  arbitration  which 
defines  the  issues  being  submitted  for 
resolution,  and,  among  other  things, 
contains  the  parties'  consent  to 
arbitration  pursuant  to  this  rule, 
agreement  to  be  bound  by  the  resulting 
decision  and  to  pay  any  award  made 
therein,  and  agreement  that  the  statute 
of  limitations  governing  EPA's  claim  will 
be  extended  during  the  proceeding  and 
any  enforcement  actions  arising 
therefrom.  With  regard  to  the  statute  of 
limitations,  the  subpart  also  provides 
that  the  statute  of  limitations  shall  be 
extended  during  the  arbitration  and  any 
enforcement  actions  relating  thereto. 
The  Agency  interprets  CERCLA  as 
allowing  extension  of  the  statute  of 
limitations  during  the  arbitration 
process  so  that  EPA  may  pursue 
arbitration  without  precluding  its  ability 
to  proceed  through  judicial  action  if 
necessary. 

Subpart  B  also  explains  the 
arbitrator's  jurisdiction.  It  provides  that 
the  arbitrator  may  resolve  one  or  more 
issues  presented  in  an  EPA  cost 
recovery  claim  when  EPA  and  one  or 
more  PRPs  at  the  facility  concerned 
have  submitted  a  joint  request  for 
arbitration  and  when  the  total  response 
costs  for  the  facility  do  not  exceed  the 
dollar  limitation  described  in  part  11(A) 
above.  If  the  total  past  and  projected 
response  costs  for  the  facility  concerned 
increase  to  an  amount  that  exceeds 
$500,000,  excluding  interest,  prior  to  the 
rendering  of  the  final  arbitral  decision, 
the  parties  may  agree  to  continue  the 
proceeding  as  non-binding  arbitration. 
In  such  event,  the  arbitrator's  proposed 
decision  may  be  adopted  by  the  parties 
as  an  administrative  cost  recovery 
settlement  under  section  122(h)(1)  of 
CERCLA,  42  U.S.C.  9622{h)fl).  subject  to 
the  prior  written  approval  of  the 
Attorney  General  or  his  designee  and  a 
thirty-day  public  comment  period.  All 
procedures  contained  in  Part  304  shall 
apply  to  the  non-binding  arbitration, 
except  for  §304.33(e).  which  addresses 
public  comment  on  the  proposed  arbitral 
decision,  and  (  304.40.  which  covers 
effect  and  enforcement  of  the  final 
arbitral  decision.  These  two  sections  are 
excluded  because  the  non-binding 
arbitral  decision  will  be  treated  as  a 
standard !CBU:LA  section  122(hKl) 
administrative  cost  recovery  settlement. 
Accordingly,  aection  122(i)  of  CERCLA 
will  provide  the  public  comment 


requirements  (instead  of  §  304.33(e)  of 
the  rule),  and  the  effect  and  enforcement 
of  the  settlement  will  be  governed  by 
sections  122(h)(3)  and  122(h)(4)  of 
CERCLA. 

Although  the  proposed  rule  contains 
this  provision  for  converting  the 
proceeding  to  non-binding  arbitration  if 
the  $500,000  cost  limitation  is  exceeded, 
the  Agency  does  not  anticipate  that  this 
procedure  will  be  invoked  often.  This  is 
because  EPA  does  not  intend  to  use 
arbitration  under  this  rule  unless  and 
until  it  can  establish,  with  reasonable 
accuracy  and  certainty,  the  total  amount 
of  response  costs  incurred  and  to  be 
incurred  at  the  site.  Thus,  prior  to 
entering  into  a  joint  request  for 
arbitration,  the  Agency  will  have  fully 
documented  the  United  States'  past 
costs  at  the  site.  It  will  also  have 
obtained  sufficient  information  about 
the  site  to  determine,  with  reasonable 
certainty,  that  no  additional  response 
action  will  be  necessary,  or  that  any 
additional  response  action  will  not  bring 
the  total  response  costs  to  over  $500,000, 
including  the  cost  of  the  arbitration.  As 
a  general  matter,  the  Agency  anticipates 
that  the  CERCLA  section  122(hH2) 
arbitration  authority  will  be  confined  to 
use  at  sites  at  which  a  removal  action 
has  been  performed  at  a  total  cost  of 
less  than  $500,000,  and  at  which  the 
Agency  does  not  anticipate,  based  on 
available  information,  that  any  further 
response  action  will  be  required  except 
for  minor  additional  wori(  to  monitor  or 
maintain  the  site,  which  will  not  bring 
the  total  costs  to  over  $500,000. 

Subpart  B  further  explains  that  the 
arbitrator  may  resolve  only  those  issues 
that  are  presented  for  resolution  by  the 
parties  in  their  joint  request  for 
arbitration.  Issues  that  are  not  submitted 
by  the  parties  for  resolution,  however, 
are  deemed  by  the  rule  to  be  not  in 
dispute  and  may  not  be  raised  as  a 
defense  to  payment  of  the  arbitrator's 
award.  If  the  liability  of  one  or  more  of 
the  participating  HiPs  is  presented  for 
resolution,  subpart  B  directs  the 
arbitrator  to  determine  whether  that  (or 
those)  PRP(s)  are  liable  under  section 
107(a}  of  CERCLA,  subject  only  to  the 
defenses  contained  in  section  107(b)  of 
CERCLA.  If  the  dollar  amount  of 
response  costs  incurred  by  the  United 
States  is  presented  for  resolution,  the 
subpart  directs  the  arbitrator  to 
determine  the  total  dollar  amount  of 
response  costs  recoverable  under 
section  107  and  to  award  that  amount  to 
EPA.  Persons  found  liable  under  section 
107  are.  if  the  actual  or  threatened  harm 
is  indivisible,  jointly  and  severally  liable 
for  all  response  costs  incurred  and  to  be 


incurred  in  connection  with  the  facility 
concerned. 

Under  this  proposed  rule,  there  are 
three  ways  that  joint  and  several 
liability  may  be  addressed.  First,  the 
joint  request  for  arbitration  may  ask  the 
arbitrator  to  determine  if  the 
participating  PRPs  are  liable  under 
section  107,  without  providing  further 
direction.  In  such  instances,  the  rule 
directs  the  arbitrator  to  find  all 
participating  PRPs  that  he  or  she 
determines  to  be  liable,  jointly  and 
severally  liable,  unless  the  arbitrator 
finds  that  the  harm  at  the  facility  is 
divisible.  If  the  arbitrator  finds  divisible 
harm,  he  or  she  is  directed  by  the  rule  to 
allocate  liability  for  payment  of  EPA's 
award  in  proportion  to  the  harm 
attributable  to  each  participating  PRP. 

Second,  the  joint  request  for 
arbitration  may  ask  the  arbitrator  to 
determine  liability,  and.  notwithstanding 
the  applicability  of  the  joint  and  several 
liability  standard,  may  request  the 
arbitrator  to  allocate  responsibility  for 
payment  among  the  participating  PRPs 
whom  the  arbitrator  finds  hable.  In  such 
cases,  the  rule  allows  the  parties  to 
specify  in  the  joint  request  the  factors  to 
be  applied  by  the  arbitrator  when 
performing  the  allocation.  If  the  parties 
do  not  specify  the  factors,  the  arbitrator 
is  directed  to  consider  such  factors  as 
the  arbitrator  considers  relevant,  in  his 
or  her  sole  discretion,  such  as  volume, 
toxicity,  and  mobiUty  of  the  hazardous 
substances  contributed  to  the  facility  by 
each  participating  PRP.  ability  to  pay. 
and  inequities  and  aggravating  factors. 
The  rule  also  offers  the  parties  the 
option  of  specifying  in  the  joint  request 
that  the  arbitrator  may  allocate  less 
than  100%  of  response  costs  awarded  to 
EPA  among  the  participating  PRPs,  or  of 
having  the  arbitrator  allocate  100%  of 
such  costs.  EPA  has  included  this 
opinion  even  though,  under  established 
case  law.  the  United  States  is  entitled  to 
full  recovery  of  all  allowable  response 
costs  from  liable  PRPs.  See  United 
States  v.  NEPACCO.  810  F.2d  728.  747 
(8th  Cir.  1986).  This  is  because  the 
Agency  seeks  to  encourage  PRPs  to  use 
arbitration  even  if  less  than  all  site  PRPs 
are  participating,  certain  PRPs  at  the  site 
are  non-viable,  or  a  portion  of  the  waste 
at  the  site  is  unaccoimted  for.  Whether 
EPA  will  agree  to  use  this  option  in  light 
of  the  availability  of  the  joint  and 
several  liability  standard  should  the 
case  go  to  litigation  will  be  determined 
on  a  case-specific  basis.  In  any  event, 
the  rule  places  the  burden  of  proving  the 
appropriate  allocation  of  responsibility 
upon  the  participating  PRPs. 

The  third  way  that  joint  and  several 
liability  may  be  addressed  under  the 
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proposed  rule  is  as  follows.  The  parties, 
in  the  joint  request,  may  ask  the . 
arbitrator  to  perforra  a  binding 
allocation  without  submitting  the  issue 
of  liability  for  arbitration.  In  such  cases, 
the  arbitrator  will  allocate  responsibility 
for  payment  without  rendering  a 
decision  on  liability.  Under  this  third 
alternative,  the  parties  again  have  the 
options  of  (1)  specifying  the  factors  to  be 
applied  by  the  arbitrator  or  using  the 
factors  set  forth  in  the  rule  as  described 
above,  and  (2)  specifying  that  less  than 
all  costs  awarded  to  EPA  may  be 
allocated  or  using  the  100%  allocation 
method  contained  in  the  rule.  As  in  the 
second  joint  and  several  liability  option, 
the  burden  of  proving  the  appropriate 
allocation  rests  with  the  participating 
PRPs. 

In  sum,  without  waiving  the  general 
applicability  of  the  joint  and  several 
liability  standard,  the  rule  provides 
certain  allocation  alternatives  that  EPA 
may  agree  to  use  in  appropriate  cases  to 
provide  added  incentive  for  use  of 
arbitration.  Despite  the  availability  of 
these  alternatives,  the  Agency  realizes 
that  use  of  arbitration  for  allocation 
issues  will  most  often  be  pursued  when 
the  major  PRPs  at  the  site  are 
represented  in  the  proceeding.  The 
Agency  also  expects  that  it  will  use 
aii)itration  only  when  the  participating 
PRPs  are  capable  of  paying  all  costs 
awarded  to  EPA. 

EPA  is  interested  in  receiving 
comments  on  the  scope  of  issues  which 
may  be  presented  for  resolution  by 
arbitration,  on  whether  allocations 
should  be  performed  by  the  arbitrator, 
and  on  the  options  for  addressing  joint 
and  several  liability  outlined  above. 

If  any  issue  concerning  the  adequacy 
of  EPA's  response  action  is  submitted 
for  resolution  or  arises  during  the 
arbitrator's  determination  of  the  dollar 
amount  of  response  costs  recoverable 
by  EPA.  consistent  with  section  107  of 
CERCLA.  subpart  B  requires  the 
arbitrator  to  uphold  EPA's  selection  of 
the  response  action  unless  any 
participating  PRP  can  establish  that  the 
selection  was  inconsistent  with  the  NCP. 
Consistent  with  section  113(j]  of 
CERCLA,  the  arbitrator's  review  will  be 
based  upon  the  documents  compiled  by 
EPA  which  formed  the  basis  for  the 
selection  of  the  response  action  under 
an  arbitrary  and  capricious  standard  of 
review.  If  EPA's  response  action 
selection  is  upheld,  the  arbitrator  is 
required  to  review.  EPA's  costs  oo  an 
arbitrary  and  capricious  standard  and  to 
award  EPA  all  costs  Inciured  or  to  be 
incurred  in  connection  with  the  response 
action,  unless  the  participating  PRPs  can 
establish  that  all  or  part  of  such  costs 


were:  (1)  Not  actually  intiorred  or  to  be 
incurred;  or  (2)  not  actually  incurred  or 
to  be  incuTi  cd  in  connection  with  the 
response  action;  or  (3)  clearly  excessive, 
taking  into  account  the  ctrcimistances  of 
the  response  action  and  relative  to 
acceptable  government  procurement 
and  contracting  practices  in  h^t  of  the 
circumstances  of  the  response  action.  If 
EPA's  response  action  selection  is 
upheld  only  in  part,  the  arbitrator  is 
directed  to  review  EPA's  costs  on  an 
arbitrary  and  capricious  standard  and  to 
award  EPA  all  costs  incurred  or  to  be 
incurred  in  connection  with  the  portions 
of  the  response  action  which  were 
upheld,  utnless  the  participating  PRPs 
can  show  that  all  or  part  of  such  costs 
were:  (1)  Not  actually  incurred  or  to  be 
inciured:  or  (2)  not  actually  incurred  or 
to  be  incurred  in  connection  with  the 
portions  of  the  response  action  that 
were  upheld;  or  (3)  clearly  excessive, 
taking  into  account  the  circumstances  of 
the  response  action  and  relative  to 
acceptable  government  procurement 
and  contracting  practices  in  light  of  the 
circumstances  (tf  the  response  action. 

This  burden  of  proof  and  standard  of 
review  are  not  necessarily  identical  to 
that  which  would  obtain  in  the  judicial 
arena.  In  particular,  the  third  factor, 
relating  to  whether  EPA's  costs  were 
excessive,  is  not  necessarily  relevant  in 
judicial  cost  recovery  proceedings. 
Speciflcally,  established  case  law  holds 
that  the  United  States  is  entitled  to 
recover  all  costs  associated  with  any 
response  action  upheld  as  not  arbitrary 
and  capricious.  See  United  Stales  v. 
NEPACCO.  810  F.2d  726.  747  (8th  Clr. 
1986).  The  Agency  is  interested  in 
receiving  comments  on  the  burden  of 
proof  and  standard  or  review. 

Subpart  B  also  outlines  the  prohibition 
on  ex/wrte  communications  and   . 
explains  the  procedures  for 
appointment,  disclosure,  and  challenge 
of  the  arbitrator.  The  subpart  explains 
that  an  arbitrator  will  be  chosen  from  a 
National  Panel  of  Environmental 
Arbitrators  to  be  established  and 
maintained  by  an  organization  offering 
arbitration  services  selected  by  EPA. 
EPA  proposes  to  select  the  organization 
based  upon  its  ability  to  provide  the 
services  required  of  the  "Association" 
by  this  rule  (see  %  304.12(d)),  including 
the  provision  of  technically-capable 
arbitrators  who  can  satisfy  the 
requirements  for  impartitality  contained 
in  S  304.23(a)  of  the  proposed  rule.  The 
selection  process  will  also  require  the 
organization  to  make  disclosurM 
designed  to  ensure  tfiat  it  is  free  from 
any  institutional  biases.. 

Subpart  B  also  contains  procedures 
for  intervention  and  withdrawal  from 


the  proceeding.  Because  subpart  C 
requires  all  proposed  arbitral  decisions 
to  be  subject  to  public  comment, 
intervention  is  limited  to  persons  who 
are  PRPs  at  the  facility  concerned  and 
who  wish  to  have  one  or  more  issues 
relating  to  their  responsibility  for 
payment  of  the  referred  claim  resolved 
in  the  arbitral  proceeding. 

C.  Subpart  C 

Subpart  C  of  the  proposed  rule 
describes  the  arbitral  hearing 
procedures.  Time  limits  are  included  for 
each  step  of  the  process.  In  an  effort  to 
avoid  unnecessary  proof  at  the  hearing, 
this  subpart  includes  requirements  for 
the  niing  of  responsive  pleadings  with 
supporting  exhibits  and  documents  and 
for  the  early  identification  of  witnesses. 
It  also  includes  a  mandatory  pre-hearing 
conference  at  which  the  parties 
exchange  witness  statements,  written . 
direct  testimony,  a  stipulation  of 
uncontested  facts,  and  a  statement  of 
disputed  issues  and  consider  the 
settlement  of  the  claim.  The  arbitrator  |s 
given  the  discretion  to  determine 
whether  to  schedule  a  hearing  on  one  or 
more  of  the  disputed  issues.  Witnesses 
not  identified  on  a  party's  witness  list 
and  evidence  not  previously  identified 
or  produced  in  a  party's  pleadings  may 
be  submitted  at  the  hearing  only  on  a 
showing  of  good  cause  or  upon  consent 
of  all  parties.  Grounds  for  which  the 
documents  compiled  by  EPA  supporting 
the  selection  of  the  response  action  may 
be  supplemented  are  provided.  The 
arbitrator  is  authorized  to  define  the 
scope  of  oral  testimony;  oral  direct 
testimony  may  be  presented  on  the 
request  of  a  party  for  good  cause  or  on    , 
consent  of  all  parties.  The  arbitrator  is 
also  the  judge  of  the  relevance  and 
materiahty  of  the  evidence  offered  at  the 
hearing  and  of  the  applicability  of  legal 
privileges.  Further,  the  arbitrator  is 
authorized  to  make  such  orders  as  may 
be  necessary  for  in  camera  review  of 
confidential  business  information. 
Conformity  to  legal  rules  of  evidence  is 
not  required.  The  Agency  is  interested  in 
receiving  comment  on  the  pre-hearing 
procedures  and  hearing  procedures 
included  in  the  proposed  rule. 

Subpart  C  also  includes  procedures 
for  the  rendering  of  the  arbitrator's 
proposed  decision,  which,  unless  the 
parties  settle  their  dispute  during  the 
course  of  the  proceeding,  must  be  issued 
within  forty-five  days  after  the  close  of 
the  hearing  or  within  forty-days  after  fh^ 
pre-hearing  conference  if  no  hearing  is 
held.  The  proposed  decision  is  sitnp^y  a    - 
statement  of  the  arbitrator's 
deterMinatioh  of  the  ls8ue(*)  ptresented 
for  resolution,  along  with  an  assessment' 
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of  fees  and  expenses  of  the  proceeding. 
If  the  parties  settle  their  dispute  during 
the  proceeding,  the  arbitrator,  upon 
request,  may  set  forth  the  agreement  in  a 
proposed  decision.  Alternatively,  the 
parties  may  embody  the  settlement  in  a 
CERCLA  section  122(h)(1) 
administrative  cost  recovery  agreement. 

In  accordance  with  section  122(i]  of 
CERCLA,  subpart  C  requires  notice  of 
the  proposed  decision  to  be  published 
by  EPA  in  the  Federal  Register  for  a 
thirty-day  public  comment  period.  If 
public  comments  disclose  facts  or 
considerations  to  EPA  which  indicate 
that  the  proposed  decision  is 
inappropriate,  improper,  or  inadequate, 
the  parties  have  a  thirty-day  period  in 
which  to  agree  to  modify  the  proposed 
decision  and  to  set  forth  the  proposed 
decision,  as  modified,  in  an  agreed 
settlement.  If  the  parties  are  unable  to 
reach  agreement  on  modification  of  the 
proposed  decision,  EPA  will  withdraw 
from  the  arbitral  proceeding,  and  the 
proposed  decision  is  null  and  void  and 
of  no  legal  effect.  If  public  comments  do 
not  disclose  to  EPA  facts  or 
considerations  indicating  that  the 
proposed  decision  is  inappropriate, 
improper,  or  inadequate,  then  the 
proposed  decision  becomes  finat  thirty 
days  after  EPA  notifies  the  parties  and 
the  arbitrator  that  public  comments 
received,  if  any,  do  not  require 
modification  of  the  proposed  decision  or 
EPA  withdrawal  from  the  proceeding. 
Because  the  Agency  realizes  that  PRPs 
who  have  participated  in  the  proceeding 
may  wish  to  express  their  views  on  any 
public  comments  filed  before  EPA 
determines  whether  modification  or 
withdrawal  is  necessary,  the  subpart 
provides  the  participating  PRPs  with  a 
ten-day  period  in  which  to  provide  such 
written  comments  to  EPA.  The  Agency 
believes  that  withdrawal  from  the 
proceeding  as  a  result  of  public 
comment  will  l>e  an  infrequent 
occurrence,  because  small  cost  recovery 
decisions  of  this  kind  are  not  likely  to 
generate  a  large  amount  of  public 
comment. 

D.  Subpart  D 

Subpart  D  of  the  proposed  rule 
addresses  the  effect  and  enforcement  of 
the  final  decision  and  describes  the  fees 
and  expenses  of  the  proceeding.  The 
subpart  explains  that  PRPs  who  have 
resolved  their  liability  for  a  claim 
through  arbitration  are  entitled  to 
contribution  protection  for  matters 
addressed  in  the  decision  pursuant  to 
section  122(h)(4j  of  CERCLA.  It  further 
explains  that  the  final  decision  is 
binding  and  conclusive  as  to  issues 
submitted  for  resolution  end  addressed 
in  the  decision. 


In  accordance  with  section  122(h](3] 
of  CERCLA,  the  subpart  provides  that 
any  award  made  to  EPA  in  the  final 
decision  may  be  enforced  by  the 
Government  in  any  appropriate  Federal 
district  court,  if  such  award  is  not  paid 
within  thirty  days.  Pursuant  to  section 
122(h)(3)  of  CERCLA,  in  any  such 
enforcement  action  the  terms  of  the  final 
decision  are  not  subject  to  review. 
However,  in  accordance  with  generally 
accepted  common  law  grounds  for 
overturning  an  arbitrator's  decision, 
subpart  D  provides  that  in  any 
enforcement  action  initiated  by  the 
United  States  the  final  decision  may  be 
challenged  if:  (1)  It  was  achieved 
through  fraud  or  misconduct  by  any  of 
the  parties;  (2)  it  was  achieved  through 
fraud,  misconduct,  or  partiaUty  by  the 
arbitrator;  (3)  the  arbitrator  exceeded 
his  or  her  jurisdiction  or  authority  as 
defined  under  the  rule;  or  (4)  the 
decision  violates  public  policy.  Except 
as  may  be  necessary  to  establish  these 
four  grounds,  the  parties  may  not 
introduce  issues  not  submitted  for 
arbitration  as  a  defense  to  payment  of 
the  award  in  any  such  enforcement 
action.  The  subpart  also  precludes  the 
final  decision  from  being  introduced  as 
evidence  of  any  issue  of  fact  or  law  in 
any  proceeding,  except  for  proceedings 
seeking  contribution  for  matters 
addressed  by  the  decision  and 
proceedings  to  enforce  or  challenge  the 
decision  in  the  manner  permitted  by 
subpart  D.  The  subpart  further  explains 
that,  with  respect  to  the  participating 
parties,  neither  the  submission  of  a 
claim  for  arbitration  nor  the  rendering  of 
a  decision  limits  the  United  States, 
including  EPA,  from  seeking  injunctive 
relief  for  further  response  action  at  the 
facility,  from  taking  further  response 
action  at  the  facility,  or  from  seeking 
reimbursement  for  any  costs  not  the 
subject  of  the  arbitration,  pursuant  to 
CERCLA  or  any  other  appHcable  statute, 
regulation  or  legal  theory.  The  United 
States'  ability  to  seek  from  the 
participating  PRPs  natural  resources 
damages  and  relief  for  any  criminal 
violations  is  also  preserved.  AH  claims 
against  non-participating  PRPs  are 
preserved.  The  Agency  solicits  comment 
on  the  proposed  rule's  provisions 
concerning  the  effect  and  enforcement 
of  the  arbitral  decision. 

in.  Summary  of  Supporting  Analyses 

A.  Executive  Order  No.  12291 

Proposed  regulations  must  be 
classified  as  major  or  non-major  to 
satisfy  the  rulemaking  protocol 
established  by  Executive  Order  No. 
12291.  According  to  Executive  Order  No. 


12291.  major  rules  are  regulations  that 
are  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
matters. 

EPA  has  determined  that  this 
proposed  regulation  is  a  non-major  rule 
under  Executive  Order  No.  12291 
because  it  will  not  result  in  any  of  the 
impacts  identiHed  above.  This  proposed 
regulation  provides  an  entirely 
voluntary  procedure  by  which  PRPs  at  a 
facility  may  reach  agreement  with  EPA 
to  have  their  liability  for  a  CERCIJV 
section  107  cost  recovery  claim  resolved 
by  arbitration.  Arbitration  is  an 
alternative  dispute  resolution  technique 
that  should  provide  a  quicker  and  less 
costly  method  or  resolution  than 
traditional  litigation  or  negotiation. 
Therefore,  the  Agency  has  not  prepared 
a  regulatory  impact  analysis  for  this 
regulation.  This  proposed  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review  as  required  by 
Executive  Order  No.  12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  FlexiJ)ility  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  EPA  certifies  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  provides  a  wholly 
voluntary  procedure  by  which  PRPs  at  a 
facility  may  reach  agreement  with  EPA 
to  have  their  liability  for  a  CERCLA 
section  107  cost  recovery  claim  resolved 
by  arbitration.  Arbitration  is  an 
alternative  dispute  resolution  technique 
that  should  provide  a  quicker  and  less 
expensive  method  of  resolution  than 
traditional  litigation  or  negotiation. 
Therefore.  EPA  has  not  prepared  a 
Regulatory  Flexibility  Analysis. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  is  not  subject  to 
the  provisions  of  the  Paperwork 
Reduction  Act.  Any  collection  of 
information  in  this  rule  is  required  in  the 
course  of  an  enforcement  action  against 
a  specific  party  or  parties  and.  therefore, 
is  exempt  from  coverage  under  the  Act. 


29432  Federal  Register  /  Vol.  53.  No.  150  /  Thursday.  August  4.  1988  /  Proposed  Rulea 


List  of  Subjects  in  40  CFR  Part  304 

Administrative  practice  and 
procedure,  Claims,  Intergovernmental 
relations,  Hazardous  substances. 
Hazardous  wastes,  Natural  resources. 
Superfund. 

Date:  |uly  28, 1908. 
LeeM.  ThomM. 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  Part  304,  Title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
added  as  set  forth  below: 

PART  304— ARBITRATION 
PROCEDURES  FOR  SHALL 
SUPERFUNO  COST  RECOVERY 
CLAIMS 

Subpart  A— General 

304.10  Purpose. 

304.11  Scope  and  applicability. 

304.12  Dennitions. 

SubjMiftB-JuriedtetlonolAfbWrtor, 
Referral  of  CiiinWi  and  Appuliitiiieiit  of 
ArlMrator 

304.20 
304.21 
304.22 
304.23 
304.24 
304.25 


)urisdictioa  of  Arbitrator. 
Referral  of  claims. 
Appointment  of  Arbitrator. 
DiMdosure  and  challenge  procedures. 
Intervention  and  withdrawal. 
Ex  parte  oomnunication. 

Subpart  C— Hearings  Befora  Hie  Arbitrator 

304.30  Filing  of  pleadings. 

304.31  Pre-hearing  conference. 
304  J2    Arbitral  hearing. 

304.33    Arbitral  dedaion  and  public 
comment 

Subpart  D— Other  Prowteioae 

304.40  Effect  and  enforcement  of  final 
decision. 

304.41  Administrative  fees,  expenses,  and 
Arbitrator's  fee. 

304.42  Miscellaneous  provisions. 
Authority:  42  U.S.C.  9607(a]  and  9622(h). 

E.0. 1258a 

Subpart  A— Ganaral 

9304.10  Purpoee. 

This  regulation  establishes  and 
governs  procedures  for  the  artritration  of 
EPA  cost  recovery  claims  arising  tmder 
section  107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980, 
42  U.S.C  ge07(a).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986.  Pub.  L  99- 
499, 100  Stat.  1613  (1986)  ("CERCLA"), 
pursuant  to  the  authority  granted  EPA 
by  section  122(h)  of  CERCLA.  42  U.SX1 
9622(h),  and  Executive  Order  1258a  52 
FR  2923  (January  29i,  1987). 

9304.11  Scope  and  appNCablnty. 

The  procedures  established  by  this 
regulation  govern  the  arbitration  of  EPA 


claims  for  recovery,  under  section  107(a) 
of  CERCLA.  42  U.S.C.  9607(a).  of 
response  costs  incurred  at  or  in 
connection  with  a  facility  by  the  United 
States  pursuant  to  section  104  of 
CERCLA,  42  U.S.C.  9604.  The  procedures 
are  applicable  when: 

(a)  The  total  past  and  projected 
response  costs  for  the  facility  concerned 
do  not  exceed  $500,000,  excluding 
interest;  and 

(b)  The  Administrator  and  one  or 
more  PRPs  have  submitted  a  joint 
request  for  arbitration  pursuant  to 

9  304.21  of  this  part. 


9304.12 

Terms  not  defined  in  thip  section  have 
the  meaning  given  by  section  101  of 
CERCLA.  42  U.S.a  9601.  or  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan,  40  CFR  Part  300.  All 
time  deadlines  in  this  part  are  specified 
in  calendar  days  and  shall  be  computed 
in  the  manner  described  in  Rule  6(a)  of. 
the  Federal  Rules  of  Civil  Procedure. 
Except  when  otherwise  specified,  the 
following  terms  are  {iefined  for  purposes 
of  this  part  os  follows: 

(a)  "CERCLA"  means  the 
Con^webensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980. 42  U.S.C.  9601,  et  seq.,  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986,  Pub.  L 
99^99, 100  StaL  1613  (1986). 

(b)  "Administrator"  means  the  EPA 
Administrator  or  his  designee. 

(c)  "Arbitrator"  means  the  person 
appointed  in  accordance  with  S  304.22  of 
this  part  and  governed  by  the  provisions 
of  this  part 

(d)  "Association"  means  the 
organization  offering  arbitration 
services  selected  by  EPA. 

(e)  "Claim"  means  the  amount  sought 
by  EPA  as  recovery  of  response  costs 
incurred  and  to  be  incurred  by  the 
United  States  at  a  faciUty.  which  does 
not  exceed  $500,000,  excluding  interest. 

(f)  "Ex  parte  communication"  means 
any  communication,  written  or  oral, 
relating  to  the  merits  of  the  arbitral 
proceeding,  between  the  Arbitrator  and 
any  interested  person,  which  was  not 
originally  filed  or  stated  in  the 
administrative  record  of  the  proceeding. 
Such  communication  is  not  "ex  parte 
communication"  if  all  parties  to  the 
proceeding  have  received  prior  written 
notice  of  the  proposed  communication 
and  have  been  given  the  opportunity  to 
be  present  and  to  participate  therein. 

(g)  "Interested  person"  means  the 
Administrator,  any  EPA  employee,  any 
party,  any  potentially  responsible  party 
associated  with  the  CaciUty  copcemed, 
any  person  who  filed  written  comments 
in  the  proceeding,  any  participant  or 


intervener  in  the  proceeding,  all  officers, 
directors,  employees,  consultants,  and 
agents  of  any  party,  and  any  attorney  of 
record  for  any  of  the  foregoing  persons. 

(h)  "National  Contingency  Plan"  or 
"NCP^  means  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan,  developed  under 
section  311(cK2)  of  the  Federal  Water 
Pollution  Contit)l  Act,  33  U.S.C.  1251,  et 
seq.,  as  amended,  revised  periodically 
pursuant  to  section  105  of  CERCLA.  42 
U.S.C.  9605.  and  pubUshed  at  40  CFR 
Part30a 

(i)  "National  Panel  of  Environmental 
Arbitrators"  or  "Panel"  means  a  panel 
of  environmental  arbitrators  selected 
and  maintained  by  the  Association  to 
arbitrate  selected  and  maintained  by  the 
Association  to  arbitrate  costs  recovery 
claims  under  this  part. 

(j)  "Participating  PRF'  is  any 
potentially  responsible  party  who  has 
agreed,  pursuant  to  9  304.21  of  this  part, 
to  submit  one  or  nwre  issues  arising  in 
an  EPA  claim  for  resolution  pursuant  to 
the  procedures  established  by  this  part. 

(k)  "Party"  means  EPA  and  any 
person  who  has  agreed,  pursuant  to 
§  304.21  of  this  part  to  submit  one  or 
more  issues  arising  in  an  EPA  claim  for 
resolution  ptirsuant  to  the  procedures 
established  by  this  part,  and  any  person 
who  has  been  granted  leave  to  intervene 
pursuant  to  i  304.24(a)  of  this  part. 

(1)  "Person"  means  an  individual, 
firm,  corporation,  association, 
partnership,  consortiimi.  joint  venture, 
commercial  entity.  United  Satates 
Government.  State  municipality, 
commission,  political  subdivision  of  a 
State,  or  any  interstate  body. 

(m)  "Potentially  responsible  party"  or 
"PRF'  means  any  person  who  may  be 
liable  pursuant  to  section  107(a)  of 
CERCLA,  42  U.S.C  9607(a),  for  response 
costs  incurred  and  to  be  incurred  by  the 
United  States  not  inconsistent  with  the 
NCR 

(n)  "Response  action"  means  remove, 
removal,  remedy  and  remedial  action,  as 
those  terms  are  defined  by  section  101  of 
CERCLA,  42  U.S.C.  9601.  including 
enforcement  activities  related  thereto. 

(o)  "Response  costs"  means  all  costs 
of  removal  or  remedial  action  incurred 
and  to  be  incurred  by  the  United  States 
at  a  facility  pursuant  to  section  104  of 
CERCLA,  42  U-SX.  9604.  includuig.  but 
not  limited  to.  all  costs  of  investigation 
and  infotmation  gathering,  planning  and 
implementing  a  response  action, 
administration,  enforcement,  litigation, 
interest  and  indirect  costs. 
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Subpart  B— Jurisdiction  of  Art>itrator, 
Referral  of  Claims,  and  Appointment 
of  Artiitrator 

§304.20    Jurisdiction  of  Art)itrator. 

(a)  In  accordance  with  the  procedures 
established  by  this  part,  the  Arbitrator 
is  authorized  to  arbitrate  one  or  more 
issues  arising  in  an  EPA  claim  when: 

(1)  The  total  past  and  projected 
response  costs  for  the  facility  concerned 
do  not  exceed  $500,000,  excluding 
interest;  and 

(2)  The  Administrator  and  one  or 
more  PRPs  have  submitted  a  joint 
request  for  arbitration  pursuant  to 
§  304.21  of  this  part. 

(b)(1)  If  the  total  past  and  projected 
response  costs  for  the  facility  concerned 
increase  to  a  dollar  amount  in  excess  of 
$500,000,  excluding  interest,  prior  to  the 
rendering  of  the  final  decision  pursuant 
to  §  304.33  of  this  part,  the  parties  may 
mutually  agree  to  continue  the 
proceeding  as  non-binding  arbitration 
pursuant  to  the  procedures  established 
by  this  part,  except  that  §§  304.33(e)  and 
304.40  of  this  part  shall  not  apply. 

(2)  If  all  of  the  parties  agree  to 
continue  the  proceeding  as  non-binding 
arbitration,  the  proposed  decision 
rendered  by  the  Arbitrator  pursuant  to 
S  304.33  of  this  part  shall  not  be  binding 
upon  the  parties,  unless  all  of  the  parties 
agree  to  adopt  the  proposed  decision  as 
an  administrative  settlement  pursuant  to 
section  122(h)(1)  of  CERCLA,  42  U.S.C. 
9622(h)(1).  Any  administrative 
settlement  agreed  upon  in  this  maimer 
shall  be  subject  to  the  prior  written 
approval  of  the  Attorney  General  (or  his 
designee)  pursuant  to  section  122(h)(1) 
of  CERCLA  and  shall  be  subject  to 
public  comment  pursuant  to  section 
122(i)  of  CERCLA,  42  U.S.C.  9622(i). 

(3)  If  the  parties  do  not  agree  to 
continue  the  proceeding  as  non-binding 
arbitration,  or  if  the  administrative 
settlement  agreed  i^on  is  not  approved 
by  the  Attorney  General  (or  his 
designee),  or  if  EPA  withdraws  or 
withholds  consent  from  the 
administrative  settlement  as  a  result  of 
public  comment,  EPA  shall  withdraw 
from  the  proceeding  and  the  Association 
shall  assess  or  refund,  as  appropriate, 
any  administrative  fees,  expenses,  or 
Arbitrator's  fees. 

(c)  The  Arbitrator's  authority,  as 
defined  by  paragraphs  (d)  and  (e)  of  this 
section,  to  determine  issues  arising  in 
EPA's  claim  is  limited  only  to  the  issues 
submitted  for  resolution  by  the  parties 
in  the  joint  request  for  arbitration 
pursuant  to  S  304.21  of  this  part.  Any 
issues  arising  in  EPA's  claim  that  are  not 
submitted  for  resolution  shall  be 
deemed  to  be  not  in  dispute  and  shall 
not  be  raised  in  any  action  seeking 


enforcement  of  the  decision  for  the 
purpose  of  overturning  or  otherwise 
challenging  the  final  decision,  except  as 
provided  in  {  304.40(c)  of  this  part. 

(d)(1)  If  the  issue  of  Hability  of  any 
participating  PRP  has  been  submitted  for 
resolution,  the  Arbitrator  shall 
determine  whether  the  participating  PRP 
is  liable  pursuant  to  section  107(a)  of 
CERCLA.  42  U.S.C.  9607(a),  subject  only 
to  the  defenses  specifically  enumerated 
in  section  107(b)  of  CERCLA.  42  U.S.C. 
9607(b). 

(2)  If  the  issue  of  the  dollar  amount  of 
response  costs  recoverable  by  EPA  has 
been  submitted  for  resolution,  the 
Arbitrator  shall  determine,  pursuant  to 
paragraph  (e)  of  this  section,  the  dollar 
amount  of  response  costs  recoverable 
by  EPA  pursuant  to  section  107(a)  of 
CERCLA,  42  U.S.C.  9607(a),  and  shall 
award  the  total  amount  of  such  costs  to 
EPA. 

(3)  Unless  the  Arbitrator  fmds  that  the 
actual  or  threatened  harm  at  the  facility 
is  divisible,  any  participating  PRP  whom 
the  Arbitrator  determines  to  be  liable 
shall  be  jointly  and  severally  liable  for 
the  total  amount  of  response  costs 
awarded  to  EPA.  If  the  Arbitrator  finds 
that  the  harm  is  divisible,  the  Arbitrator 
shall  allocate  liability  for  payment  of 
EPA's  award  among  the  participating 
PRPs  based  on  the  portion  of  the  harm 
attributable  to  each  participating  PRP. 

(4)  Notwithstanding  the  indivisibility 
of  the  actual  or  threatened  harm,  and 
without  waiving  the  general 
applicability  of  the  joint  and  several 
liability  standard,  as  an  alternative  to 
paragraph  (d)(3)  of  this  section,  the 
parties  may  request  the  Arbitrator  to 
allocate  responsibihty  for  payment  of 
response  costs  awarded  to  EPA  among 
the  participating  PRPs  whom  the 
Arbitrator  determines  to  be  liable.  Any 
such  request  shall  be  made  in  the  joint 
request  for  arbitration  pursuant  to 

§  304.21  of  this  part.  If  such  a  request  is 
made,  the  provisions  of  paragraphs 
(d)(4)(i),  (d)(4)(ii),  and  (d)(4)(iii)  of  this 
section  shall  apply. 

(i)  The  joint  request  for  arbitration 
may  specify  the  factors  to  be  applied  by 
the  Arbitrator  when  allocating  among 
the  participating  PRPs  responsibility  for 
payment  of  the  response  costs  awarded 
to  EPA.  If  the  joint  request  does  not 
specify  such  factors,  the  Arbitrator  shall 
base  the  allocation  on  such  factors  as 
the  Arbitrator  considers  relevant,  in  his 
or  her  sole  discretion,  such  as  volume, 
toxicity,  and  mobility  of  the  hazardous 
substances  contributed  to  the  facility  by 
each  participating  PRP,  ability  to  pay, 
and  inequities  and  aggravating  factors. 

(ii)  The  joint  request  for  arbitration 
may  specify  that  the  Arbitrator  may 
allocate  among  the  participating  PRPs 


less  than  all  response  costs  awarded  to 
EPA.  If  this  is  not  specified,  the 
Arbitrator  shall  allocate  among  the 
participating  PRPs  100%  of  the  response 
costs  awarded  to  EPA. 

(iii)  The  burden  of  establishing  the 
appropriate  allocation  of  responsibility 
for  payment  of  the  response  costs 
awarded  to  EPA  shall  rest  entirely  with 
the  participating  PRPs. 

(5)  The  parties  may  request  that  the 
Arbitrator  perform  an  allocation  even  if 
the  issue  of  the  liabiUty  of  the 
participating  PRPs  is  not  submitted  for 
resolution  in  the  joint  request  for 
arbitration.  Such  a  request  for  allocation 
shall  be  made  in  the  joint  request  for 
arbitration  pursuant  to  S  304.21  of  this 
part.  If  such  a  request  is  made,  the 
provisions  of  paragraphs  (d)(4)(i). 
(d)(4](ii].  and  (d)(4)(iii)  of  this  section 
shall  apply. 

(e)(1)  If  any  issue  concerning  the 
adequacy  of  EPA's  response  action  has 
been  submitted  for  resolution  or  arises 
during  the  Arbitrator's  determination  of 
the  dollar  amount  of  response  costs 
recoverable  by  EPA  the  Arbitrator  shall 
uphold  EPA's  selection  of  the  response 
action,  unless  any  participating  PRP  can 
establish  that  the  selection  was 
inconsistent  with  the  NCP.  The 
Arbitrator's  review  of  the  adequacy  of 
any  response  action  taken  by  EPA  shall 
be  based  upon  the  documents  compiled 
by  EPA  which  formed  the  basis  for  the 
selection  of  the  response  action. 

(2)  If  any  Arbitrator  upholds  EPA's 
selection  of  the  response  action  in  full, 
the  Arbitrator  shall  award  EPA  all 
response  costs  incurred  and  to  be 
incurred  in  connection  with  the  response 
action,  unless  any  participating  PRP  can 
establish  that  all  or  part  of  such  costs 
were: 

(i)  Not  actually  incurred  or  to  be 
incurred;  or 

(ii)  Not  actually  incurred  or  to  be 
incurred  in  connection  with  the  response 
action:  or 

(iii)  Clearly  excessive,  taking  into 
account  the  circumstances  of  the 
response  action  and  relative  to 
acceptable  government  procurement 
and  contracting  practices  in  light  of  the 
circumstances  of  the  response  action. 

(3)  If  the  Arbitrator  upholds  EPA's 
selection  of  the  response  action  only  in 
part,  the  Arbitrator  shall  award  EPA 
only  those  response  costs  incurred  and 
to  be  incurred  in  connection  with  the 
portions  of  the  response  action  that 
were  upheld,  unless  any  participating 
PRP  can  establish  that  all  or  part  of  such 
response  costs  were: 

(i)  Not  actually  incurred  or  to  be 
incurred;  or 
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(ii)  Not  actually  incurred  or  to  be 
incurred  in  connection  with  the  portions 
of  the  response  action  that  were  upheld; 
or 

(iii)  Clearly  excessive,  taking  into 
account  the  circumstances  of  the 
response  action  and  relative  to 
acceptable  government  procurement 
and  contracting  practices  in  light  of  the 
circumstances  of  the  response  action. 

(4]  The  standard  of  review  to  be 
applied  by  the  Arbitrator  under 
paragraphs  (e){l),  (e)(2),  and  (e)(3)  of 
this  section  is  arbitrary  and  capricious 
or  otherwise  not  in  accordance  with 
law. 

(5)  In  reviewing  any  procedural  errors 
alleged  by  any  party,  the  Arbitrator  may 
disallow  response  costs  only  if  the 
errors  were  so  serious  and  related  to 
matters  of  such  central  relevance  that 
the  response  action  would  have  been 
significantly  changed  had  such  errors 
not  been  made. 

§304^1    Rvfarral  Of  cWms. 

(a)  If  EPA  believes  that  a  claim  may 
be  an  appropriate  candidate  for 
arbitration,  EPA  will  notify  all  identified 
PRPs  for  the  facility  concerned  and 
provide  such  PRPs  with  an  opportunity 
to  discuss  referral  of  one  or  more  issues 
arising  in  the  claim  for  resolution 
pursuant  to  the  procedures  established 
by  this  part.  Alternatively,  one  or  more 
PRPs  at  a  facility  may  propose  to  EPA 
use  of  arbitration,  after  receipt  of  a 
demand  by  EPA  for  payment  of  a  claim, 
but  prior  to  commencement  of  civil 
litigation  of  the  claim.  Where 
practicable,  before  an  agreement  to  refer 
a  claim  for  arbitration  is  made  final 
under  this  alternative,  either  the  PRPs  or 
EPA  shall  notify  the  other  PRPs  at  the 
facility  of  the  potential  use  of 
arbitration. 

(b)(1)  The  Administrator  and  one  or 
more  PRPs  associated  with  a  facility 
may  submit  to  the  Association  a  joint 
request  for  arbitration  of  one  or  more 
issues  arising  in  an  EPA  claim 
concerning  the  facility.  The  joint  request 
shall  be  signed  by  all  of  the  parties  and 
shall  include: 

(i)  A  brief  description  of  the  facility, 
the  EPA  response  action  taken  at  the 
facility,  the  EPA  claim,  and  the  parties; 

(ii)  A  statement  of  the  issues  arising  in 
the  claim  that  are  being  submitted  by 
the  parties  for  resolution  by  arbitration; 

(iii)  A  statement  that  the  parties 
consent  to  resolution  of  the  issues 
jointly  submitted  pursuant  to  the 
procedures  established  by  this  part  by 
an  Arbitrator  appointed  pursuant  to 
§  304.22  of  this  part; 

(iv)  A  statement  that  the  parties  agree 
to  be  bound  by  the  final  decision  on  aH 
issues  jointiy  submitted  by  the  parties 


for  resolution  and  to  pay  any  award 
made  in  the  final  decision,  subject  to  the 
right  to  challenge  the  final  decision 
solely  on  the  grounds  and  in  the  manner 
prescribed  by  §  304.40(c)  of  this  part; 

(v)  A  statement  that  the  parties  agree 
that  the  award  made  in  the  final 
decision  may  be  enforced  pursuant  to 
§  304.40(c)  of  this  part; 

(vi)  A  statement  that  the  parties  agree 
that  the  final  decision  shall  be  binding 
only  with  respect  to  the  response  costs 
at  issue  in  the  claim  submitted  for 
arbitration; 

(vii)  A  statement  that  the  parties 
agree  that  the  statute  of  limitations 
governing  the  EPA  claim  submitted  shall 
be  extended  for  a  time  period  equal  to 
the  number  of  days  from  the  date  the 
joint  request  for  arbitration  is  submitted 
to  the  Association  to  the  date  of 
resolution  of  any  enforcement  action 
relating  to  the  final  decision; 

(viii)  A  statement  that  each  signatory 
to  the  jomt  request  is  authorized  to  enter 
into  the  arbitration  and  to  bind  legally 
the  party  represented  by  him  or  her  to 
the  terms  of  the  joint  request;  and 

(ix)  The  appropriate  filing  fee  [see 
§  304.41(a)  of  this  part). 

(2)  The  joint  request  shall  also  include 
the  name,  address  and  telephone 
number  of  each  party,  and,  if  a  party  is 
represented  by  an  attorney,  the 
attorney's  name,  address  and  telephone 
number.  A  party  changing  any  of  this 
information  must  promptly  communicate 
the  change  in  writing  to  the  Association 
and  all  other  parties.  A  party  who  fails 
to  furnish  such  information  or  any 
changes  thereto  is  deemed  to  have 
waived  his  or  her  right  to  notice  and 
service  under  this  part. 

(c)  Any  party  may  move  to  modify  the 
joint  request  for  arbitration  to  include 
one  or  more  additional  issues  arising  in 
the  referred  claim.  To  be  effective,  any 
such  modification  must  be  signed  by  the 
Arbitrator  and  all  other  parties.  The 
joint  request  for  arbitration  may  also  be 
modified  to  add  one  or  more  additional 
parties,  if  such  intervention  is  permitted 
by  §  304.24(a)  of  this  part.  To  be 
effective,  any  such  modification  must  be 
signed  by  the  Arbitrator,  the  intervening 
party  or  parties,  and  all  other  parties. 

(d)  The  statute  of  limitations 
governing  the  EPA  claim  submitted  for 
arbitration  shall  be  extended  for  a  time 
period  equal  to  the  number  of  days  from 
the  date  the  joint  request  for  arbitration 
is  submitted  to  the  Association  to  the 
date  of  resolution  of  any  enforcement 
action  relating  to  the  final  decision. 

§304.22    AppoMnwnt Of  ArMtrator. 

(a)  The  Association  shall  establish 
and  maintain  a  National  Panel  of 
Environmental  Arbitrators. 


(b)  Within  ten  days  of  the  filing  of  the 
joint  request  for  arbitration,  the 
Association  shall  identify  and  submit 
simultaneously  to  all  parties  an  identical 
list  of  ten  persons  chosen  from  the 
National  Panel  of  Environmental 
Arbitrators,  whom  the  Association 
believes  will  not  be  subject  to 
disqualification  because  of 
circumstances  likely  to  affect 
impartiality  pursuant  to  §  304.23  of  this 
part.  Each  party  shall  have  ten  days 
from  the  date  of  receipt  of  the  list  to 
identify  any  persons  objected  to,  to  rank 
the  remaining  persons  in  the  order  of 
preference,  and  to  return  the  list  to  the 
Association.  If  a  party  does  not  return 
the  list  within  the  time  specified,  all 
persona  on  the  list  are  deemed 
acceptable  to  that  party.  From  among 
the  persons  whom  the  parties  have 
indicated  as  acceptable,  and,  in 
accordance  with  the  designated  order  of 
mutual  preference,  if  any,  the 
Association  shall  invite  an  Arbitrator  to 
serve.  If  the  parties  fail  to  mutually 
agree  upon  any  of  the  persons  named,  or 
if  the  accepted  Arbitrator  is  unable  to 
serve,  or  if  for  any  other  reason  the 
appointment  cannot  be  made  from  the 
submitted  Usts,  the  Association  shall 
make  the  appointment  from  among  the 
other  members  of  the  Panel.  In  no  event 
shall  appointment  of  the  Arbitrator  by 
the  Association  take  longer  than  thirty 
days  from  the  filing  of  the  joint  request 
for  arbitration. 

(c)  Within  seven  days  of  the 
appointment  of  the  Arbitrator,  the 
Association  shall  mail  to  each  of  the 
parties  notice  of  the  identity  of  the 
Arbitrator  and  the  date  of  the 
appointment,  together  with  a  copy  of 
these  rules.  The  Arbitrator  shall,  within 
five  days  of  his  or  her  appointment,  file 
a  signed  acceptance  of  the  case  with  the 
Association.  The  Association  shall, 
within  seven  days  of  receipt  of  the 
Arbitrator's  acceptance,  mail  notice  of 
such  acceptance  to  the  parties. 

(d)  If  any  appointed  Arbitrator  should 
resign,  die,  withdraw,  be  disqualified  or 
otherwise  be  unable  to  perform  the 
duties  of  the  office,  the  Association  may. 
on  satisfactory  proof,  declare  the  office 
vacant.  Vacancies  shall  be  filled  in 
accordance  with  the  applicable 
provisions  of  this  section,  and  the  matter 
shall  be  resumed. 

§  304.23    Dtsctoaure  and  ctnNeng* 
prooc4urafl> 

(a)  A  person  appointed  as  an 
Arbitrator  under  S  304.22  of  this  part 
shall,  within  five  days  of  receipt  of  his 
or  her  notice  of  appointment,  disclose  to 
the  Association  any  circumstances 
likely  to  affect  impartiality,  including 
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any  bias  or  any  financial  or  personal 
interest  in  the  result  of  the  arbitration, 
or  any  past  or  present  relationship  with 
y  v~       the  parties  or  their  counsel,  or  any  past 
or  present  relationship  with  any  PRP  to 
which  the  claim  many  relate. 

(b)  Upon  receipt  of  such  information 
from  and  appointed  Arbitrator  or  other 
source,  the  Association  shall,  within  two 
days  of  receipt,  communicate  such 
information  to  the  parties.  Such 
communication  may  be  made  orally  or 
in  writing,  but  if  made  orally,  shall  be 
confirmed  in  writing. 

(c)  If  any  party  wishes  to  request 
disqualification  of  an  Arbitrator,  such 
party  shall  notify  the  Association  and 
the  other  parties  of  such  request  and  the 
basis  therefore  within  seven  days  of 
receipt  of  the  information  on  which  such 
request  is  based. 

(d)  The  Association  shall  malce  a 
determination  on  any  request  for 
disqualification  of  an  Arbitrator  within 
seven  days  after  the  Association 
receives  any  such  request,  and  shall 
notify  the  parties  in  writing  of  sudi 
determination.  This  determination  shall 
be  within  the  sole  discretion  of  the 
Association,  and  its  decision  shall  be 
Hnal. 

§304.24    Invtntion  md  wtthdrawaL 

(a)  (1)  No  later  than  thirty  days  prior 
to  the  pre-hearing  conference  {see 
S  304.31  of  this  pari),  any  PRP 
associated  with  the  facility  which  is  the 
subject  of  the  referred  claim  may  move 
to  intervene  in  the  arbitral  proceeding 
for  the  purpose  of  having  one  or  more 
issues  relating  to  his  or  her 
responsibility  for  payment  of  the 
referred  claim  resolved. 

(2)  If  the  Arbitrator  has  been 
appointed,  a  motion  to  intervene  shall 
be  filed  with  the  Arbitrator  and  a  copy 
shall  be  served  upon  all  parties.  It  the 
Arbitrator  has  not  yet  been  appointed,  a 
motion  to  intervene  shall  be  submitted 
to  the  Association  and  a  copy  shall  be 
served  upon  all  parties. 

(3)  Any  such  motion  to  intervene  may 
be  granted  only  upon  the  written 
approval  of  the  Arbitrator  and  all  of  the 
parties  in  the  form  of  a  modiflcation  to 
the  ioint  request  for  arbitration  pursuant 
to  S  304.21(c)  of  this  part.  By  signing 
such  a  modification,  the  intervening 
party  consents  to  be  bound  by  the  terms 
of  the  joint  request  for  arbitration 
submitted  pursuant  to  \  304.21(b)  of  this 
part  and  any  modifications  previously 
made  thereto  pursuant  to  9  304.21(c)  of 
this  part,  and  consents  to  be  bound  by 
such  revisions  to  the  time  limits  for  the 
Tiling  of  pleacfings  as  the  Arbitrator  may 
make  to  prevent  delaying  the  pre- 
hearing conference. 


(b)  Any  party  may  move  to  withdraw 
from  the  arbitral  proceeding  within 
thirty  days  after  receipt  of  the  notice  of 
appointment  of  the  Arbitrator  (see 
§  304.22  of  this  part).  The  Arbitrator  may 
approve  such  withdrawal,  without 
prejudice  to  the  moving  party,  and  shall 
assess  such  administrative  fees  and 
expenses  [see  \  304.41  of  this  part)  again 
the  withdrawing  party  as  the  Arbitrator 
deems  appropriate.  No  party  may 
withdraw  from  the  arbitral  proceeding 
after  this  thirty-day  period,  except  that 
EPA  may  withdraw  from  the  proceeding 
in  accordance  with  S  304.20(b)(3)  or 
§  304.33(e)  of  this  part. 

§  304.25    Ex  part*  communication. 

(a)  No  interested  person  shall  make  or 
knowingly  cause  to  be  made  to  the 
Arbitrator  an  ex  parte  communication. 

(b)  The  Arbitrator  shall  not  make  or 
knowingly  cause  to  be  made  to  any 
interested  person  and  ex  parte 
communication. 

(c)  The  Association  may  remove  the 
Arbitrator  in  any  proceeding  in  which  it 
is  demonstrated  to  the  Association's 
satisfaction  that  the  Arbitrator  has 
engaged  in  prohibited  ex  parte 
communication  to  the  prejudice  of  any 
party.  If  the  Arbitrator  is  removed,  the 
procedures  in  §  304.22(d)  of  this  part 
shall  apply. 

(d)  Whenever  ex  parte  conununication 
in  violation  of  this  section  is  received  by 
or  made  known  to  the  Arbitrator,  the 
Arbitrator  shall  immediately  notify  in 
writing  all  parties  to  the  proceeding  of 
the  circumstances  and  substance  of  the 
communication  and  may  require  the 
party  who  made  the  communication  or 
caused  the  communication  to  be  made, 
or  the  party  whose  representative  made 
the  communication  or  caused  the 
communication  to  be  made,  to  show 
cause  why  that  party's  arguments  or 
claim  should  not  be  denied,  disregarded, 
or  otherwise  adversely  affected  on 
account  of  such  violation. 

(e)  The  prohibiticms  of  this  section 
apply  upon  appointment  of  the 
Arbitrator  and  terminate  on  the  date  of 
the  Hnal  decision. 

Subpart  C— Hearings  Baf ora  tha 
Arbitrator 

f304J0    rang  of  ptoadlngs. 

(a)  Discovery  shall  be  in  accordance 
with  this  section  and  S  304.31  of  this 
part 

(b)  Within  thirty  days  after  receipt  of 
the  notice  of  appointment  of  the 
Arbitrator  (see  \  2XA.22  of  this  part). 
EPA  shaH  submit  to  the  Arbitrator  two 
copies  of  a  written  statement  and  shall 
serve  a  copy  of  the  written  statement 
upon  all  other  parties.  The  written 


statement  shall  in  all  cases  include  the 
information  requested  in  paragraph 
{b)(l),  (b)(6).  and  (b)(7)  of  this  section, 
shall  include  the  information  requested 
in  paragraph  (b)(2)  of  this  section  if  the 
issue  of  liability  of  any  participating  PRP 
has  been  submitted  for  resolution,  shall 
include  the  information  requested  in 
paragraph  (b)(3)  of  this  section  if  any 
issue  concerning  the  adequacy  of  EPA's 
response  action  has  been  submitted  for 
resolution  or  may  arise  during  the 
Arbitrator's  determination  of  the  dollar 
amount  of  response  costs  recoverable 
by  EPA,  shall  include  the  information 
requested  in  paragraph  (b)(4)  of  this 
section  if  the  issue  of  the  dollar  amount 
of  response  costs  recoverable  by  EPA 
has  been  submitted  for  resolution,  and 
shall  include  the  information  requested 
in  paragraph  (b)(5)  of  this  section  if  any 
issue  concerning  allocation  of  liability 
for  payment  of  EPA's  award  has  been 
submitted  for  resolution: 

(1)  A  statement  of  facts,  including^a 
description  of  the  facility,  the  EPA 
response  action  taken  at  the  facility,  the 
response  costs  incurred  and  to  be 
incurred  by  the  United  States  in 
connection  with  the  response  action 
taken  at  the  facility,  and  the  parties; 

(2)  A  description  of  the  evidence  in 
support  of  the  following  four  elements  of 
liability  of  the  participating  WP{i) 
whose  liability  pursuant  to  section 
107(a)  of  CERCIA,  42  U.S.C.  9607(a),  is 
at  issue,  and  any  supporting 
documentation  therefor 

(i)  The  site  at  which  EPA's  response 
action  was  taken  is  a  "facihty"  as 
defined  by  section  101(9)  of  CERCLA.  42 
U.S.C.  9601(9); 

(ii)  There  was  a  "release  or  threat  of 
release"  within  the  meaning  of  sections 
101(22)  and  104(a)  of  CERCLA  42  U.&C. 
9601(22)  and  9604(a),  of  a  "hazardous 
substance"  as  defined  by  section  101(14) 
of  CERCLA,  42  U.S.C.  9601(14).  at  the 
facility  at  which  EPA's  response  action 
was  taken; 

(iii)  The  release  or  threat  of  release 
caused  the  United  States  to  incur 
"response  costs"  as  defined  in 
§  304.12(o)  of  this  part;  and 

(iv)  The  participating  PRP  is  in  one  of 
the  categories  of  liable  parties  in  section 
107(a)  of  CERCLA  42  U.S.C  9607(a): 

(3)  An  index  of  any  documents 
compiled  by  EPA  which  fonned  the 
basis  for  the  selection  of  the  response 
action  taken  at  the  facility  (all  indexed 
documents  shall  be  made  available  to 
any  participating  PRP): 

(4)  A  stmimary.  broken  down  by 
category,  of  all  response  costs  incuired 
and  to  be  incurred  by  the  United  States 
in  connection  with  the  response  action 
taken  by  EPA  at  the  facility  (supporting 
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documentation  for  the  summary  shall  be 
made  available  to  any  participating  PRP 
pursuant  to  the  procedures  described  in 
Rule  1006  of  the  Federal  Rules  of 
Evidence); 

(5)  To  the  extent  such  information  is 
available,  the  names  and  addresses  of 
all  identified  PRPs  for  the  facility,  the 
volume  and  nature  of  the  substances 
contributed  to  the  facihty  by  each 
identified  mP,  and  a  ranking  by  volume 
of  the  substances  contributed  to  the 
facility; 

(6)  A  recommended  location  for  the 
pre-hearing  conference  and  the  arbitral 
hearing;  and 

(7)  Any  other  statement  or 
documentation  that  EPA  deems 
necessary  to  support  its  claim. 

(c)  Within  thirty  days  after  receipt  of 
EPA's  written  statement,  each 
participating  PRP  shall  submit  to  the 
Arbitrator  two  copies  of  an  answer  and 
shall  serve  a  copy  of  the  answer  upon 
all  other  parties.  The  answer  shall  in  all 
cases  include  the  information  requested 
in  paragraphs  (c)(1),  (c)(6).  and  (c)(7)  of 
this  section,  shall  include  the 
information  requested  in  paragraph 
(c)(2)  of  this  section  if  the  issue  of  the 
liability  of  the  answering  participating 
PRP  has  been  submitted  for  resolution, 
shall  include  the  information  requested 
in  paragraph  (c)(3)  of  this  section  if  any 
issue  concerning  the  adequacy  of  EPA's 
response  action  has  been  submitted  for 
resolution  or  may  arise  during  the 
Arbitrator's  determination  of  the  dollar 
amount  of  response  costs  recoverable 
by  EPA,  shall  include  the  information 
requested  in  paragraph  (c)(4)  of  this 
section  if  the  issue  of  the  dollar  amount 
of  response  costs  recoverable  by  EPA 
has  been  submitted  for  resolution,  and 
shall  include  the  information  requested 
in  paragraph  (c)(5)  of  this  section  if  any 
issue  concerning  the  allocation  of 
responsibility  for  payment  of  EPA's 
award  has  been  submitted  for 
resolution: 

(1)  Any  objections  to  the  statement  of 
facts  in  EPA's  written  statement,  and,  if 
so,  a  counterstatement  of  facts: 

(2)  Any  objections  to  EPA's  position 
on  the  liability  of  the  answering 
participatii^  PRP  pursuant  to  section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a],  a 
description  of  the  evidence  in  support  of 
the  defenses  to  liability  of  the  answering 
participating  PRP  whidi  are  specifically 
enumerated  in  section  107(b)  of 
CERCLA.  42  U.S.C.  9607(b)  [i.e..  that  the 
release  or  threat  of  reliease  of  a 
hazardous  substance  at  the  facility  was 
caused  solely  by  an  act  of  God.  an  act  of 
war,  an  act  or  omission  of  an  unrelated 
third  party,  or  any  combination  therof), 
and  any  supporting  documentation 
therefore: 


(3)  Any  objections  to  the  response 
action  taken  by  EPA  at  the  facility 
based  upon  any  documents  compiled  by 
EPA  which  formed  the  basis  for  the 
selection  of  the  response  action; 

(4)  Any  objections  to  EPA's  summary 
and  supporting  documentation  for  all 
response  costs  incurred  and  to  be 
incurred  by  the  United  States  in 
connection  with  the  response  action 
taken  by  EPA  at  the  facility; 

(5)  Any  dociunentation  which  the 
participating  PRP  deems  relevant  to  the 
allocation  of  responsibility  for  payment 
of  EPA's  award; 

(6)  A  recommended  location  for  the 
pre-hearing  conference  and  the  arbitral 
hearing;  and 

(7)  Any  other  statement  or 
documentation  that  the  participating 
PRP  deems  necessary  to  support  its 
claim. 

(d)  EPA  may  file  a  response  to  any 
participating  PRP's  answer  within 
twenty  days  of  receipt  of  such  answer. 
Two  copies  of  any  such  response  shall 
be  served  upon  the  Arbitrator,  and  a 
copy  of  any  such  response  shall  be 
served  upon  all  parties. 

(e)  If  Q'A  files  a  response,  any 
participating  PRP  may  file  a  reply 
thereto  within  ten  days  after  receipt  of 
such  response.  Two  copies  of  any  such 
reply  shall  be  served  upon  the 
Arbitrator,  and  a  copy  of  any  such  reply 
shall  be  served  upon  all  parties. 

§  304.31    Pr«-lMar<ng  confercnc*. 

(a)  The  Arbitrator  and  the  parties 
shall  exchange  witness  lists  (with  a  brief 
summary  of  the  testimony  of  each 
witness)  and  any  exhibits  or  documents 
that  the  parties  have  not  submitted  in 
their  pleadings  pursuant  to  §  304.30  of 
this  part,  within  110  days  after  the 
appointment  of  the  Arbitrator  [see 

S  304.22  of  this  part)  or  within  10  days 
prior  to  the  pre-hearing  conference, 
whichever  is  earlier. 

(b)  The  Arbitrator  shall  select  the 
location,  date,  and  time  for  the  pre- 
hearing conference,  giving  due 
consideration  to  any  recommendations 
by  the  parties. 

(c)  The  pre-hearing  conference  shall 
be  held  within  one  hundred  twenty  days 
after  the  appointment  of  the  Arbitrator 
[see  S  304.22  of  this  part). 

(d)  The  Arbitrator  shall  mail  to  each 
party  notice  of  the  pre-hearing 
conference  not  later  than  twenty  days  in 
advance  of  such  conference,  unless  the 
parties  by  mutual  agreement  waive  such 
notice. 

(e)  Any  party  may  be  represented  by 
counsel  at  the  pre-hearing  conference.  A 
party  who  intends  to  be  so  represented 
shall  notify  the  other  parties  and  the 
Arbitrator  of  the  name  and  ad<kess  of 


counsel  at  least  three  days  prior  to  the 
date  set  for  the  pre-hearing  conference. 
When  an  attorney  has  initiated  the 
arbitration  by  signing  the  joint  request 
for  arbitration  on  behalf  of  a  party,  or 
when  an  attorney  has  filed  a  pleading 
on  behalf  of  a  party,  such  notice  is 
deemed  to  have  been  given. 

(f)  The  pre-hearing  conference  may 
proceed  in  the  absence  of  any  party 
who.  after  due  notice,  fails  to  ai^>ear. 

{g)(l)  At  the  pre-hearing  conference, 
the  Arbitrator  and  the  parties  shall 
exchange  tvitness  statements,  a 
stipulation  of  uncontested  facts,  a 
statement  of  disputed  issues,  and  any 
other  documents,  including  written 
direct  testimony,  that  will  assist  in 
prompt  resolution  of  the  dispute  and 
avoid  unnecessary  proof. 

(2)  The  Arbitrator  and  the  parties 
shall  consider  the  settlement  of  all  or 
part  of  the  claim.  The  Arbitrator  may 
encourage  further  settlement  discussions 
among  the  parties.  Any  settlement 
reached  may  be  set  forth  in  a  proposed 
decision  in  accordance  with  §  304.33  of 
this  part.  If  such  a  settlement  is  not  set 
forth  in  a  proposed  decision,  the 
settlement  shall  be  treated  as  an 
administrative  settlement  pursuant  to 
section  122(h)(1)  of  CERCLA,  42  U.S.C. 
9622(h)(1),  and  shall  be  subject  to  public 
comment  pursuant  to  section  122(i)  of 
CERCLA,  42  U.S.C.  9622(i). 

S304J2    Art)Hral hMring. 

(a)  The  Arbitrator  may.  in  his  sole 
discretion,  schedule  a  hearing  with  the 
parties  on  one  or  more  of  the  disputed 
issues  identified  in  the  statement  of 
disputed  issues  pursuant  to  S  304.31(g)(1) 
of  this  part. 

(b)  The  Arbitrator  shall  select  the 
location,  date,  and  time  for  the  arbitral 
hearing,  giving  due  consideration  to  any 
reconunendations  by  the  parties. 

(c)  The  hearing  shall  commence 
within  forty-five  days  after  the  pre- 
hearing conference  [see  §  304.31  of  this 
part),  ilie  Arbitrator  may,  upon  showing 
by  the  parties  that  settlement  is  likely, 
extend  the  date  for  the  hearing  for  up  to 
thirty  additional  days,  if  further 
settlement  discussions  have  been  held 
pursuant  to  §  304.31(g)(2)  of  this  part. 

(d)  The  Arbitrator  shall  mail  to  each 
party  notice  of  the  hearing  not  later  than 
twenty  days  in  advance  of  the  hearing, 
unless  the  parties  by  mutual  agreement 
waive  such  notice.  Such  notice  shall 
include  a  statement  of  the  disputed 
issues  to  be  addressed  at  the  hearing. 
The  Arbitrator  need  not  mail  a  second 
notice  to  the  parties  if  the  date  for  the 
hearing  is  extended  pursuant  to 
paragraph  (c)  of  this  section. 
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(e)  Any  party  may  be  represented  by 
counsel  at  the  hearing.  A  party  who 
intends  to  be  so  represented  shall  notify 
the  other  parties  and  the  Arbitrator  of 
the  name  and  address  of  counsel  at  least 
three  days  prior  to  the  date  set  for  the 
hearing.  When  an  attorney  has  initiated 
the  arbitration  by  signing  a  joint  request 
on  behalf  of  a  party,  or  when  an 
attorney  has  filed  a  pleading  on  behalf 
of  a  party,  or  when  notice  has  been 
given  pursuant  to  §  304.31(e)  of  this  part, 
such  notice  is  deemed  to  have  been 
given. 

(f)  The  Arbitrator  shall  make  the 
necessary  arrangements  for  the  making 
of  a  true  and  accurate  record  of  the 
arbitral  hearing. 

(g)  The  Arbitrator  shall  make  the 
necessary  arrangements  for  the  services 
of  an  interpreter  upon  the  request  of  one 
or  more  of  the  parties. 

(h)  The  Arbitrator  may  take 
adjournments  upon  the  request  of  any 
party  or  upon  the  Arbitrator's  own 
initiative  and  shall  take  such 
adjournment  when  all  of  the  parties 
agree  thereto. 

(i)  The  Arbitrator  shall  administer 
oaths  to  all  witnesses  before  they  testify 
at  the  arbitral  hearing. 

(jKl)  A  hearing  shall  be  opened  by  the 
recording  of  the  location,  date,  and  time 
of  hearing,  the  presence  of  the 
Arbitrator  and  the  parties,  and  counsel 
if  any,  and  by  the  Arbritrator's 
acknowledgement  for  the  record  of  all 
pleadings  and  all  other  documents  that 
have  been  filed  by  the  parties. 

(2)  The  hearing  shall  be  conducted  in 
accordance  with  the  Arbitrator's 
jurisdiction  as  defined  by  S  304.20  of  this 
part 

(3)  The  Arbitrator  may,  at  any  time, 
require  oral  statements  clarifying  the 
issues  to  be  addressed  at  the  hearing. 

(4)  The  Arbitrator  may  require  the 
parties  to  present  witnesses  for 
questioning  by  the  Arbitrator  and  for 
direct  and  cross-examination  by  the 
parties  on  any  of  the  disputed  issues, 
except  for  any  disputed  issues   . 
concerning  the  selection  or  adequacy  of 
the  response  action,  which  shall  be 
governed  by  paragraph  (j)(6)  of  this 
section. 

(5)  The  Arbitrator  shall  define  the 
scope  of  oral  testimony.  A  party  may 
present  oral  direct  testimony  only  upon 
a  showing  of  good  cause  why  such 
testimony  could  not  have  been 
submitted  in  written  form,  or  upon 
consent  of  all  of  the  parties. 

(6)  Notwithstanding  {§  304.20(e](l] 
and  304.20(e]H)  of  this  part,  the 
Arbitrator  may  require  EPA  to 
supplement  the  documents  compiled  by 
EPA  which  forxied  the'  basis  for  the 
selection  of  the  response  action  (with 


additional  documents,  affidavits,  or  oral 
testimony),  if  any  participating  PRP 
asserts,  and  the  Arbitrator  finds,  that 
the  documents  do  not  adequately 
explain  the  grounds  for  EPA's  selection 
of  the  response  action.  In  addition.  EPA 
may  supplement  the  documents 
compiled  by  EPA  which  formed  the 
basis  for  the  selection  of  the  response 
action  for  the  purpose  of  providing 
additional  background  information  on 
the  facility  or  the  response  action. 

(k)(l)  Except  as  provided  in  paragraph 
(j](6)  of  this  section,  exhibits  and  other 
documentary  evidence  not  included  in  a 
party's  pleadings,  not  exchanged  prior  to 
the  pre-hearing  conference  pursuant  to 
§  304.31(a]  of  this  part,  or  not  exchanged 
at  the  pre-hearing  conference  pursuant 
to  9  304.31(g)(l]  of  this  part,  may  be 
introduced  at  the  hearing  only  upon  a 
showing  of  good  cause  by  the  moving 
party  or  upon  consent  of  all  of  the 
parties. 

(2)  Except  as  provided  in  paragraph 
(j)(6)  of  this  section,  witnesses  not 
identified  in  a  party's  witness  list  may 
be  presented  at  the  hearing  only  upon  a 
showing  of  good  cause  by  the  moving 
party  or  upon  consent  of  all  of  the 
parties. 

(3)  The  Arbitrator  shall  be  the  judge  of 
the  relevance  and  materiality  of  the 
evidence  offered  during  the  proceeding 
and  of  the  applicability  of  legal 
privileges.  Conformity  to  legal  rules  of 
evidence  shall  not  be  required. 

(4)  The  Arbitrator  may  make  such 
orders  as  may  be  necessary  for  in 
camera  consideration  of  evidence  for 
reasons  of  business  confidentiality  as 
defined  by  40  CFR  2.201(e)  and  as 
consistent  with  section  104(e}(7]  of 
CERCLA  42  U.S.C.  9604(e)(7). 

(1)  The  hearing  may  proceed  in  the 
absence  of  any  party  who,  after  due 
notice,  fails  to  appear  or  fails  to  obtain 
an  adjournment  If  a  party,  after  due 
notice,  fails  to  appear  or  fails  to  obtain 
an  adjournment,  such  party  will  be 
deemed  to  have  waived  the  right  to  be 
present  at  the  hearing. 

(m)  After  all  disputed  issues  have 
been  heard  by  the  Arbitrator,  the 
Arbitrator  may  permit  the  parties  to 
make  closing  statements,  after  which  the 
Arbitrator  shall  declare  the  hearing 
closed. 

(n)  The  hearing  shall  be  completed 
within  two  weeks,  unless  the  Arbitrator 
extends  the  hearing  for  good  cause. 

(o)  The  Arbitrator  may  permit  the 
parties  to  submit  proposed  findings  of 
fact,  rulings,  or  orders  within  ten  days 
after  receipt  of  the  hearing  transcript  or 
such  longer  time  upon  a  finding  of  good 
cause. 


(p)  The  parties  may  provide,  by 
written  agreement,  for  the  waiver  of  the 
hearing. 

§  304.33    Art>itral  decision  and  put>iic 
comment 

(a)  The  Arbitrator  shall  render  a 
proposed  decision  within  forty-five  days 
after  the  hearing  is  closed,  or  within 
forty-five  days  after  the  pre-hearing 
conference  if  no  hearing  is  held,  unless 
the  parties  have  settled  the  dispute  prior 
to  the  rendering  of  the  proposed 
decision. 

(b)(1)  The  proposed  decision  shall  be 
in  writing  and  shall  be  signed  by  the 
Arbitrator.  It  shall  be  limited  in 
accordance  with  the  Arbitrator's 
jurisdiction  as  defined  by  §  304.20  of  this 
part,  and  shall,  if  such  issues  have  been 
jointly  submitted  by  the  parties  for 
resolution,  contain  the  Arbitrator's 
determination  of: 

(i)  Which  participating  PRPs,  if  any, 
are  liable  pursuant  to  section  107(a)  of 
CERCLA.  42  U.S.C.  9607(a); 

(ii)  The  dollar  amount  of  response 
costs,  if  any,  to  be  awarded  to  EPA;  and 

(iii)  The  allocation  of  responsibility 
for  payment  of  EPA's  award,  if  any, 
among  the  participating  PRPs. 

(2)  The  proposed  decision  shall  also 
assess  arbitration  fees  and  expenses 
[see  §  304.41  of  this  part)  in  favor  of  any 
party,  or  combination  of  parties,  and,  in 
the  event  any  administrative  fees  or 
expenses  are  due  the  Association,  in 
favor  of  the  Association. 

(c)  If  the  parties  settle  their  dispute 
during  the  course  of  the  proceeding,  the 
Arbitrator  may,  upon  the  parties' 
request,  set  forth  the  terms  of  the  agreed 
settlement  in  a  proposed  decision. 
Except  as  provided  in  S  304.20(b)  of  this 
part,  a  proposed  decision  which 
embodies  an  agreed  settlement  shall  be 
subject  to  all  applicable  provisions  of 
this  part,  including,  but  not  limited  to. 
paragraph  (e)  of  this  section  and 

§  304.40  of  this  part. 

(d)  The  parties  shall  accept  as  legal 
delivery  of  the  proposed  decision  the 
placing  in  the  United  States  mail  of  a 
true  copy  of  the  proposed  decision, 
addressed  to  each  party's  last  known 
address  or  each  party's  attorney's  last 
known  address,  or  by  personal  service. 

(e)(1)  Pursuant  to  section  122(i)  of 
CERCLA,  42  U.S.C.  9622(i),  notice  of  the 
proposed  decision  shall  be  published 
promptly  by  EPA  in  the  Federal  Register. 
Such  notice  shall  include  the  name  and 
location  of  the  facility  concerned,  the 
names  of  the  parties  to  the  proceeding, 
and  a  brief  summary  of  the  proposed 
decision,  and  shall  provide  persons  who 
are  not  parties  to  the  proceeding  a 
thirty-day  period  in  which  to  file  written 
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comments  relating  to  the  proposed 
decision.  Any  Rled  comments  shall  be 
made  available  to  the  participating  PRPs 
and  to  the  public.  The  participating  PRPs 
shall  have  ten  days  from  the  close  of  the 
public  comment  period  in  which  to 
submit  to  EPA  in  writing  their  views  on 
the  merits  of  any  comments  filed.  EPA 
shall  consider  any  comments  filed,  and 
shall,  within  thirty  days  after  the  close 
of  the  ten-day  period  during  which  the 
participating  PRPs  may  submit  their 
views  on  any  comments  filed,  provide 
written  notice  to  the  Arbitrator  and  the 
participating  PRPs.  The  written  notice 
shall  be  made  available  to  the  public 
and  shall  include; 

(i)  A  summary  of  any  comments  filed; 

(ii)  Responses  to  any  comments  filed; 

(iii)  A  discussion  of  whether  any 
comments  filed  disclose  to  EPA  facts  or 
considerations  which  indicate  the 
proposed  decision  is  inappropriate, 
improper  or  inadequate;  and 

(iv)  EPA's  determination  as  to 
whether  modification  of  the  proposed 
decision  or  withdrawal  from  the  arbitral 
proceeding  is  necessary  based  upon 
such  comments. 

(2)  If  EPA's  written  notice  does  not 
state  that  modification  or  withdrawal  is 
necessary  based  upon  public  comments, 
then  the  proposed  decision  shall  become 
final  thirty  days  after  the  date  of 
issuance  of  EPA's  written  notice.  If 
EPA's  written  notice  states  that 
modification  or  withdrawal  is 
necessary,  the  parties  shall  have  thirty 
days  from  the  date  of  issuance  of  EPA's 
written  notice  to  modify  the  proposed 
decision  so  that  it  is  no  longer 
inappropriate,  improper  or  inadequate 
and  to  set  forth  the  proposed  decision, 
as  modified,  in  an  agreed  settlement.  If 
an  agreed  settlement  is  reached,  such 
agreed  settlement  shall  be  the  final 
decision.  If  the  parties  do  not  modify  the 
proposed  decision  in  an  agreed 
settlement  within  thirty  days,  the 
proposed  decision  shall  be  null  and  void 
and  of  no  legal  effect,  EPA  shall 
withdraw  from  the  proceeding,  and  the 
arbitrator  shall  assess  such 
administrative  fees  and  expenses  [see 
§  304.41  of  this  part)  against  the  parties 
as  the  Arbitrator  deems  appropriate. 

(f)  Payment  of  EPA's  award,  if  any. 
and  any  fees  or  expenses  due  pursuant 
to  the  flnal  decision,  shall  be  made 
within  thirty  days  after  the  date  of  the 
final  decision. 

(g)  The  Arbitrator  shall,  upon  written 
request  of  any  party,  furnish  to  such 
party  certified  facsimiles  of  all  papers  in 
the  Arbitrator's  possession  that  may  be 
required  in  judicial  proceedings  relating 
to  the  arbitration  pursuant  to  9  304.40  of 
this  part. 


Subpart  D— Other  Provisioiw     . 

S  304.40    Effect  and  •nforcwnent  or  ilMl 
dKWoa 

(a)  Pursuant  to  section  122(h)(4)  of 
CERCLA,  42  U.S.C.  9622(h)(4).  any 
participating  PRP  who  has  resolved  his 
or  her  liability  for  an  EPA  claim  through 
a  final  decision  reached  pursuant  to  the 
procedures  established  by  this  part  shall 
not  be  liable  for  claims  for  contribution 
regarding  matters  addressed  by  the  final 
decision. 

(b)  The  final  decision  shall  be  binding 
and  conclusive  upon  the  parties  as  to 
issues  that  were  jointly  submitted  by  the 
parties  for  resolution  and  addressed  in 
the  decision. 

(c)(1)  Judgment  upon  any  award  made 
in  the  final  decision  may  be  sought  by 
the  Attorney  General  on  behalf  of  EPA 
in  any  appropriate  Federal  district  court, 
if  such  award  is  not  paid  within  the  time 
required  by  S  304.33(f)  of  this  part.  Any 
judgment  obtained  may  be  enforced  by 
the  Attorney  General  on  behalf  of  EPA 
in  any  appropriate  Federal  district  court 
pursuant  to  section  122(h)(3)  of 
CERCLA,  42  U.S.C  9622(h)(3).  Pursuant 
to  section  122(h)(3)  of  CERCLA,  the 
terms  of  the  final  decision  shall  not  be 
subject  to  review  in  any  such  action. 

(2)  In  any  such  enforcement  action 
initiated  by  the  United  States,  the  final 
decision  may  be  challenged  by  any 
party  if: 

(i)  It  was  achieved  through  fraud, 
misconduct,  or  partiality  on  the  part  of 
the  Arbitrator 

(ii)  It  was  achieved  through  fraud  or 
misconduct  by  one  of  the  parties 
affecting  the  result; 

(iii)  Tne  Arbitrator  exceeded  his  or 
her  jurisdiction  imder  S  304.20  of  this 
part  or  failed  to  decide  the  claim  within 
the  bounds  of  his  or  her  authority  under 
this  part;  or 

(iv)  It  violates  public  policy. 

(3)  Except  as  necessary  to  show  such 
fraud,  misconduct,  partiality,  excess  of 
jurisdiction  or  authority,  or  violation  of 
public  policy,  in  any  such  enforcement 
action,  a  party  may  not  raise,  for  the 
purpose  of  overtiuning  or  otherwise 
challenging  the  final  decision.  Issues 
arising  in  the  claim  that  were  not 
submitted  for  resolution  by  arbitration. 

(d)  Except  as  otherwise  provided  in 
this  section,  and  except  as  necessary  for 
a  participating  PRP  to  defend  against  an 
action  seeking  contribution  for  matters 
addressed  by  the  final  decision,  no  final 
decision  shall  be  admissible  as  evidence 
of  any  issue  of  fact  or  law  in  any 
proceeding  brought  under  any  provision 
of  CERCLA  or  any  other  provision  of 
law. 

(e)  Neither  the  Institution  of  an 
arbitral  proceeding  nor  the  rendering  of 


a  final  decision  on  an  EPA  claim  shall 
preclude  or  otherwise  affect  the  ability, 
of  the  United  States,  including  EPA,  to: 

(1)  Seek  injunctive  relief  against  any 
participating  PRP  for  further  response 
action  at  the  facility  concerned  pursuant 
to  CERCLA  or  any  other  applicable 
statute,  regulation  or  legal  theory;  or 

(2)  Take  further  response  action  at  the 
facility  concerned  pursuant  to  CERCLA 
or  any  other  applicable  statute, 
regulation  or  legal  theory;  or 

(3)  Seek  reimbursement  from  any 
participating  PRP  for  any  costs  not  the 
subject  of  the  arbitral  proceeding 
pursuant  to  CERCLA  or  any  other 
applicable  statute,  regulation  or  legal 
theory;  or 

(4)  Seek  any  rehef  for  any  violation  of 
criminal  law  from  any  participating  PRP; 
or 

(5)  Seek  damages  for  Injury  to, 
destruction  of,  or  loss  of  natural 
resources  from  any  participating  PRP;  or 

(6)  Seek  any  relief,  civil  or  criminal, 
from  any  person  not  a  party  to  the 
arbitral  proceeding  under  CERCLA  or 
any  other  applicable  statute,  regulation 
or  legal  theory. 

(304.41    Administrative  faac,  expenses, 
and  AfWtf  aiof '•  fee. 

(a)  The  Association  shall  prescribe  an 
Administrative  Fee  Schedule  and  a 
Refund  Schedule,  which  shall  be  subject 
to  the  approval  of  EPA.  The  schedule  in 
effect  at  the  time  of  filing  or  the  time  of 
refimd  shall  be  applicable.  The  filing  fee 
shall  be  advanced  to  the  Association  by 
each  party  as  part  of  the  joint  request 
for  arbitration,  subject  to  apportionment 
of  the  total  administrative  fees  by  the 
arbitrator  in  the  decision.  If  a  claim  is 
withdrawn  or  settied,  a  refund  shall  be 
made  in  accordance  with  the  Refund 
Schedule. 

(b)  Expenses  of  witnesses  shall  be 
borne  by  the  party  producing  such 
witnesses.  The  expense  of  the 
stenographic  record  and  all  transcripts 
there^  shall  be  prorated  equally  among 
all  parties  ordering  copies,  unless 
otherwise  agreed  by  the  parties,  or 
unless  the  Arbitrator  assesses  such 
expenses  or  any  part  thereof  against  any 
specified  party  in  the  decision.  The 
expense  of  an  interpreter  shall  be  borne 
by  the  party  requesting  the  interpreter. 

(c)  The  Association  shall  establish  the 
per  diem  fee  for  the  Arbitrator,  subject 
to  the  approval  of  EPA,  prior  to  the 
commencement  of  any  activities  by  the 
Arbitrator.  Arrangements  for 
compensation  of  the  Arbitrator  shall  be 
made  by  the  Association. 

(d)  The  Association  may  require  an 
advance  deposit  fiY>m  the  parties  to 
defray  the  Arbitrator's  fee  and  the 
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administrative  fee.  and  shall  render  an 
accounting  to  the  parties  and  return  any 
balance  of  such  deposit  in  accordance 
with  the  Arbitrator's  award,  within 
thirty  days  after  the  date  of  the  final 
decision. 

§  304.42    Miscellaneous  provisions. 

(a)  Any  party  who  proceeds  with  the 
arbitration  knowing  that  any  provision 
or  requirement  of  this  part  has  not  been 
complied  with,  and  who  fails  to  object 
thereto  either  orally  or  in  writing  in  a 


timely  manner,  shall  be  deemed  to  have 
waived  the  right  to  object. 

(b)  The  original  of  any  joint  request 
for  arbitration,  modification  to  any  joint 
request  for  arbitration,  pleading,  letter, 
or  other  document  filed  in  the 
proceeding  (except  for  exhibits  and 
other  documentary  evidence)  shall  be 
signed  by  the  filing  party  or  by  his  or  her 
attorney. 

(c)  All  papers  associated  with  the 
proceeding  shall  be  served  on  an 
opposing  party  either  by  personal 
service  or  United  States  mail,  First 


Class,  addressed  to  the  party's  attorney, 
or  if  the  party  is  not  represented  by  an 
attorney  or  the  attorney  cannot  be 
located,  to  the  last  known  address  of  the 
party. 

(d)  If  any  provision  of  this  part,  or  the 
application  of  any  provision  of  this  part 
to  any  person  or  circumstance,  is  held 
invalid,  the  application  of  such  provision 
to  other  persons  or  circumstances  and 
the  remainder  of  this  part  shall  not  be 
affected  thereby. 

|FR  Doc.  88-17571  Filed  8-3-88:  8r45  am| 
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South  Carolina,  29461 
PROPOSED  RULES 

Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  29484 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  29520 
Weekly  receipts,  29520 
New  York  bight  mud  dump  ocean  disposal  site,  NY,  29521 

Export  Administration 

See  International  Trade  Administration 


Farm  Credit  Administration 

RULES 

Farm  credit  system: 
Merger  and  reorganization  proposals,  29445 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Schempp-Hirth  GmbH,  29448 

Schweizer  Aircraft  Corp.,  29449,  29451  i 

(2  documents)  ' 

Restricted  areas,  29452 
PROPOSED  RULES 
Airmen  certification,  etc.: 
Pilot  and  flight  instructor,  pilot  school,  and  ground 
instructor  certification;  regulatory  review.  29582 
Rulemaking  petitions;  summary  and  disposition.  29482 
NOTICES 
Meetings: 
Aeronautics  Radio  Technical  Commission,  29542 
(2  documents) 

1 
Federal  Communications  Commission  < 

RULES  I 

Radio  stations;  table  of  assignments: 
Florida,  29463 

{2  documents) 
Idaho,  29463,  29464 

(2  documents) 
Vermont,  29462 
PROPOSED  RULES 
Common  carrier  services: 
Jurisdictional  separations  procedures — 
Link  Up  connection  assistance  program:  eligibility 
criteria,  23493 
Radio  broadcasting: 

Instructional  television  fixed  service,  29493 
Radio  stations;  table  of  assignments: 

Oregon,  29493 
NOTICES 
Agency  information  collection  activities  under  0MB  review, 

29521 
Meetings: 

Advanced  Television  Service  Advisory  Committee,  29522 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  29522 
(2  documents) 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings:  Sunshine  Act,  29546.  29'^47 
(4  documents) 


Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  29547 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  29514 
Applications,  hearings,  determinations,  etc.: 

Mobile  Bay  Pipeline  Projects,  29519 

Northwest  Pipeline  Corp.,  29519 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  29523 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  29547 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  29547,  29548 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Dime  Financial  Corp.  et  al.,  29523 

First  NH  Banks,  Inc.,  29524 

Mellon  Bank  Corp.  et  al.,  29524 

Warburg,  Pincus  Capital  Co.,  LP.,  et  al.,  29525 

Federal  Trade  Commission 

PROPOSED  RULES 

Proprietary  vocational  and  home  study  schools,  29482 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Federal  aid  in  fish  and  wildlife  restoration: 
Interest  earned  from  license  fees,  29500 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adhesive  coatings  and  components — 
Bis(benzoate-O)  (2-propanolato]  aluminum,  29453 
Formal  evidentiary  public  hearings,  29453 
NOTICES 

Radiological  health: 
Radiation  control,  suggested  State  regulations; 
availability,  29527 

Forest  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

Umpqua  National  Forest,  OR,  29506 
Environmental  statements;  availability,  etc.: 

Apalachicola  National  Forest.  FL,  29504 
National  Environmental  Policy  Act;  implementation,  29505 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control:  Food  and  Drug 

Administration;  Health  Care  Financing  Administration; 

Inspector  General  Office,  Health  and  Human  Services 

Department 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

29525 

Health  Care  Financing  Administration 

See  also  Inspector  General  Office,  Health  and  Human 
Services  Department 


PROPOSED  RULES 

Medicare: 
Hospital  outpatient  services;  "unbundling"  prohibition, 
29486 
Medicare.  Medicaid,  and  Clinical  Laboratory  Improvement 
Act  programs: 
Laboratory  requirements,  29590 

Inspector  General  Office,  Health  and  Human  Services 
Department 

PROPOSED  RULES 

Medicare  program: 
Hospital  outpatient  services;  "unbundling"  prohibition, 
29486 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping: 
Pressure  sensitive  plastic  tape  from  Italy,  29507 
Viscose  rayon  staple  fiber  from  Finland,  29508 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Non-rail  interpretations  and  routing  regulations,  29498 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations,  29530 
Railroad  operation,  acquisition,  construction,  etc.: 

Union  Pacific  Corp.  et  al.,  29531 

Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 

Meetings: 
Actuarial  Examinations  Advisory  Committee,  29531 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  Standards  Administration 

Land  Management  Bureau 

NOTICES 

Ceothermal  leasing: 

California;  diligent  exploration  activities;  lessees  and 
operators  statewide  notification,  29529 
Land  use  pMns: 

Kansas.  2^t529 
Minerals  mdnagement: 

Federal  c^al  and  other  solid  mineral  leases;  royalty 
rediM  "on  guidelines,  29586 
Realty  actions;  sales,  leases,  etc.: 

Idaho;  correction,  29549 

Montana;  correction,  29549 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Communications  System 

NOTICES 

Federal  telecommunications  standards: 
Telecommunications;  interoperability  requirements  for 
encrypted,  digitized  voice  utilized  with  25kHz 
channel  FM  radios  operating  above  30  MHz,  29533 


National  Credit  Union  Administration 

RULES 

Credit  unions: 
Administrative  actions,  adjudicative  hearings,  and 
practice  and  procedure  rules,  29446 

National  Highway  Traffic  Safety  Administration 

RULES 

Odometer  disclosure  requirements,  29464 
NOTICES 
Meetings: 
Motor  Vehicle  Safety  Research  Advisory  Committee, 
29543 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 

California,  29479 
Pacific  Coast  groundfish,  29480 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Summer  flounder 
Correction,  29549 
NOTICES 

National  Weather  Service's  family  of  services  and  Climate 
Analysis  Center's  climate  dial-up  service;  fee  schedule, 
29509 

Permits: 
Endangered  and  threatened  species,  29510 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Illinois  Power  Co.  et  al.,  29533 
Purdue  University,  29534 
Organization,  functions,  and  authority  delegations: 
Local  public  document  room  relocation  and 
establishment — 
High-Level  Radioactive  Waste  Geologic  Repository  site, 
NV,  29535 
Applications,  hearings,  determinations,  etc.: 

General  Public  Utilities  Nuclear  Corp.  et  al.,  29535 

(2  documents) 
Toledo  Edison  Co.  et  al.,  29536 
University  of  California,  29536 

Postal  Service 

RULES 

Organization  and  administration: 

Postal  Inspectors;  enforcement  authority,  29460 

PROPOSED  RULES 

Domestic  Mail  Manual: 

"Plus"  issues  excluded  from  second-class  mail,  29483 

Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration 

Rural  Electrification  Administration 

NOTICES 

Loan  guarantee;  proposed;  Oglethorpe  Power  Corp..  29507 
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Securities  and  Exchange  Commission 

NOTICES  ^ 

Self-regulatory  organizations: 
Clearing  agency  registration  applications — 
Delta  Government  Options  Corp.,  29536 
MBS  Clearing  Corp.,  29537 
Self-regulatory  organizations;  proposed  rule  changes: 
Cincinnati  Stock  Exchange,  29537 
National  Association  of  Securities  Dealers,  Inc..  29538 
Applications,  hearings,  determinations,  etc.: 

Australia  &  New  Zealand  Banking  Group  Ltd.,  29538 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

29539 
License  surrenders: 

Intergroup  Funding  Corp.,  29539  ' 

Meetings:  regional  advisory  councils: 

North  Carolina,  29539 
Applications,  hearings,  determinations,  etc.: 

Caribank  Capital  Corp..  29540 

State  Department 

NOTICES 

Grants;  availability,  etc.: 
Man  and  the  biosphere,  29540 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration: 

National  Highway  Traffic  Safety  Administration 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  andQsaeMl^y  and 

foreign  air  carrier  permifs^wa^W^applications,  29541 
Hearings,  etc. —  y*"^^ 

SFO  Helicopter,  Inc.,  29M2 

Treasury  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
29543-29545 
(5  documents] 
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This   section  of  the   FEDERAL   REGISTER 
contains  regulatory  documents  havir>g 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  urtder  50  titles  pursuant  to  aa 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent   of   Documents. 
Prices  of  new  books  are  Msted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  910 
(Lemon  Reg.  625] 

Lemons  Grown  in  CaHfomia  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  Regulation  625  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
310,000  cartons  during  the  period  August 
7  through  August  13, 1988.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 

DATES:  Regulation  625  (§  910.925)  is 
effective  for  the  period  August  7  through 
August  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Martin.  Section  Head, 
Volume  Control  Programs.  Marketing 
Order  Administration  Branch,  F&V, 
AMS.  USDA.  Room  2523,  South  Building, 
P.O.  Box  96456.  Washington.  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTAL  INFORMATION:  This  final 
rule  has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibilityAct  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89.  The 
committee  met  publicly  on  August  2, 
1988.  in  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  demand  for 
lemons  is  fairly  good. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 

follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  910.925    Lemon  Regulation  625. 

The  quantify  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  August  7, 1988 
through  August  13, 1988.  is  established 
at  310.000  cartons. 

Dated:  August  3. 1988. 
Robert  C.  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-17829  Filed  8-4-88;  8:45  am] 
BIU.ING  COOE  3410-02-M 


7  CFR  Part  927 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Winter 
Pears  Grown  in  Oregon,  Washington, 
and  California 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
927  for  the  1988-89  fiscal  year 
established  for  that  order.  The  rule  is 
needed  for  the  Winter  Pear  Control 
Committee  to  incur  operating  expenses 
during  the  1988-89  fiscal  year  and  to 
collect  funds  during  that  year  to  pay 
those  expenses.  This  will  facilitate 
program  operations.  Funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 
EFFECTIVE  DATES:  July  1. 1988  through 
June  30. 1989  (§  927.228). 
FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456.  Room  2525-S.  Washington, 
DC  20090-6456,  telephone  202-475-3862. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No.  927 
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(7  CFR  Part  927]  regulating  the  handling 
of  winter  pears  grown  in  Oregon, 
Washington,  and  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  Hnal  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  acting  of  essentially  small 
entities  action  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  96  handlers 
of  winter  pears  under  this  marketing 
order,  and  approximately  1,800  winter 
pear  producers  in  Washington,  Oregon, 
and  California.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  the  handlers 
and  producers  may  be  classified  as 
small  entities. 

Each  marketing  order  administered  by 
the  Department  of  Agriculture  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  for  approval.  The 
members  of  the  administrative 
committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 


shipments  of  the  commodity  (e.g., 
pounds,  tons,  boxes,  cartons,  etc.). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committee  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Winter  Pear  Control  Committee 
met  on  )uly  12, 1988,  and  revised  the 
proposed  1988-89  fiscal  year  budget 
recommended  by  the  Winter  Pear 
Budget  Committee.  Revisions  in  the 
expenses  were  necessary  because  a 
smaller  crop  than  originally  estimated  is 
anticipated.  The  control  committee 
unanimously  adopted  1988-89  fiscal 
year  expenditures  of  $3,354,351,  revised 
from  the  $3,593,110  previously 
recommended  by  the  budget  committee, 
and  an  assessment  rate  of  $.30  per 
standard  box,  or  equivalent,  of  pears 
shipped  under  M.O.  927.  The  assessment 
rate  is  the  same  as  proposed  on  )uly  1, 
1988.  In  comparison,  1987-88  fiscal  year 
budgeted  expenditures  were  $3,816,563 
and  the  assessment  rate  was  $.30  per 
standard  box  or  equivalent.  There  was 
also  a  supplemental  assessment  in  1987- 
88  at  the  rate  of  $.16  per  standard  box, 
or  equivalent,  of  cornice  pears  for 
promotion. 

Major  expenditure  items  this  year  in 
comparison  to  1987-88  budgeted 
expenditures  (in  parentheses)  and  those 
proposed  only  July  1, 1988,  are  $2,774,857 
($3,049,494),  revised  fi-om  $2,850,997  for 
paid  advertising.  $209,499  ($324,413), 
revised  from  $372,118.  for  contingencies 
to  cover  unanticipated  expenses,  and 
$145,000  ($141,235)  for  research  designed 
to  improve  winter  pear  yields  and 
quality.  The  remaining  expenses,  wrhich 
are  primarily  for  program 
administration,  are  budgeted  at  about 
last  year's  amounts. 

Assessment  income  for  the  1988-89 
fiscal  year  is  expected  to  total 
$2,929,018,  based  on  a  revised  estimate 
of  shipments  of  9,763,387  packed  boxes 
of  pears.  Other  available  funds,  such  as 
$20,000  in  prior  year  assessments, 
$15,000  in  miscellaneous  income,  $75,000 
in  voluntary  intrastate  assessments,  and 
a  reserve  of  $315,335  carried  info  this 
fiscal  year,  will  be  utilized  to  cover  the 
proposed  1988-89  fiscal  year 
expenditures  of  $3,354,351.  The  reserve 
is  within  the  limits  authorized  under  the 
marketing  order. 

A  proposed  rule  inviting  comments  on 
the  Winter  Pear  Control  Committee's 
1988-89  expenses  and  assessment  rate 


was  pubUshed  in  the  Federal  Register  on 
July  1, 1988  (53  FR  24954).  The  comment 
period  ended  July  15, 1988.  The  only 
comment  received  was  from  the  control 
committee  recommending  the  revisions 
in  the  proposed  expenses. 

While  this  proposed  action  will 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  will  be  significantly  offset  by  the 
benefits  derived  from  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  that 
the  budget  of  expenses  and  assessment 
rate  are  reasonable  and  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

This  budget  of  expenses  and 
assessment  rate  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  their  expenses, 
which  are  incurred  on  a  continuous 
basis.  Therefore,  the  Secretary  also 
finds  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  the  date  of 
publication  in  the  Feiieral  Register  (5 
U.S.C.  553). 

List  of  SubjecU  in  7  CFR  Fart  927 

Marketing  agreements  and  orders. 
Winter  pears.  Oregon,  Washington,  and 
California. 

For  the  reasons  set  forth  in  the 
preamble,  §  927.228  is  added  as  follows: 

Note:  this  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

1.  The  authority  citation  for  7  CFR 
Part  927  continues  to  read  as  follows: 

Autbority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON,  WASHINGTON,  AND 
CALIFORNIA 

2.  New  S  927.228,  is  added  to  read  as 
follows: 

S  927.228    Expenses  and  assessment  rate. 

Expenses  of  $3,354,351  by  the  Winter 
Pear  Control  Committee  are  authorized, 
and  an  assessment  rate  of  $.30  per 
standard  box.  or  equivalent,  of  pears  is 
established,  for  the  fiscal  year  ending 
June  30, 1989.  Unexpended  funds  from 
the  1988-89  fiscal  year  may  be  carried 
over  as  a  reserve. 
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Dated:  August  2. 1966. 
Charles  R.  Brader, 

Director,  Fruit  and  Vegetable  Division. 
|FR  Dec.  86-17743  Filed  8-4-86;  6:45  am] 
HUJNQ  COOC  S4ie-02-M 

7  CFR  Parte  929  and  967 

Expenses  and  Assessment  Rates  for 
Cranberries  Grown  in  Massachusetts, 
Rhode  Island,  Connecticut,  New 
Jersey,  Wisconsin,  Michigan, 
Minnesota,  Oregon,  Washington,  and 
Long  Island  in  the  State  of  New  York, 
and  Celery  Grown  in  Rorida 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  authorizes 
expenditures  and  establishes 
assessment  rates  under  Marketing  Order 
Nos.  929  and  967  for  the  1988-89  fiscal 
years  established  for  the  cranberry 
marketing  order  and  celery  marketing 
order.  Both  marketing  orders  require 
that  the  assessment  rates  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  commodities  handled  from 
the  beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  each 
order's  administrative  committee  and 
submitted  to  the  U.S.  Department  of 
Agriculture  for  approval.  The  members 
of  the  administrative  committees  ar : 
handlers  and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
assessment  rate  recommended  by  each 
committee  is  derived  by  dividing  the 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committees'  expected  expenses.  Funds 
to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATES:  September  1, 1988, 
through  August  31, 1989  (§  929.229): 
August  1, 1988,  through  July  31, 1989 
(§  967.324). 

FOR  FURTHER  INFORMATION  CONTACT 

Beatrix  Rodriguez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA.  P.O.  Box  96456, 
Room  2525-S,  Washington.  DC  20090- 
6456:  telephone:  (202)  447-512a 
SUPPUBRMTARV  INFOflMATION:  This  rule 
is  issued  under  Marketing  Order  Nos. 
929  (7  CFR  Part  929).  regulating  the 
handling  of  cranberries  grown  in 
Matsachusetth,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 


Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York;  and  967  (7  CFR  Part 
967)  regulating  the  handling  of  celery 
grown  in  Florida.  These  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  ha: 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  30  handlers 
of  cranberries  grown  in  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan,  Minnesota, 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York,  and 
approximately  950  producers  in  the 
regulated  area.  There  are  7  handlers  of 
celery  grown  in  Florida,  and  13 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defmed  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  marketing  orders  require  that 
assessment  rates  for  a  particular  Fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  members  of 
administrative  committees  are  handlers 
and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 


formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay 
committees'  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Cranberry  Marketing  Committee 
conducted  a  mail  vote  and  unanimously 
recommended  1988-89  marketing  order 
expenditures  of  $198,000  and  an 
assessment  rate  of  $01)55  per  100  pound 
barrel  of  cranberries  shipped.  In 
comparison,  1987-88  marketing  year 
budgeted  expenditures  were  $154,400 
and  the  assessment  rate  was  $0,043  per 
100  pound  barrel  under  M.O.  929. 
Assessment  income  for  1988-69  is 
estimated  at  $198,000  based  on  a  crop  of 
3,600,000  barrels  of  cranberries.  Other 
sources  of  income,  including  interest 
expected  to  be  received,  are  estimated 
at  $6,000,  bringing  total  income  to 
$204,000. 

The  Florida  Celery  Committee  met  on 
June  9, 1988,  and  unanimously 
recommended  1988-69  marketing  order 
expenditures  of  $126,000  and  an 
assessment  rate  of  $0.02  per  crate  of 
celery  shipped.  In  comparison,  1987-88 
marketing  year  budgeted  expenditures 
were  $126,000  and  the  assessment  rate 
was  $0.02  per  crate  under  M.O.  967. 
Assessment  income  for  1988-89  is 
estimated  at  $120,000  based  on  a  crop  of 
6.000,000  crates  of  celery.  Other  sources 
of  income,  including  interest  expected  to 
be  received,  are  estimated  at  $6,000, 
bringing  total  income  to  $126,000. 

While  this  final  action  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on  to 
producers.  Further,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
detennined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  new  §  929.229  and 
§  967.324  and  is  based  on  committee 
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recommendations  and  other 
information.  A  proposed  rule  was 
published  in  the  |uly  7, 1988,  issue  of  the 
Federal  Register  (53  FR  25495). 
Comments  on  the  proposed  rule  were 
invited  from  interested  persons  until  July 
18. 1988.  No  comments  were  received. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
committees  and  other  available 
information,  it  is  found  that  this  fmal 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

These  budgets  and  assessment  rates 
should  be  expedited  because  the 
committees  need  to  have  sufficient 
funds  to  pay  their  expenses,  which  are 
incurred  on  a  continuous  basis.  In 
addition,  handlers  are  aware  of  this 
action,  which  was  recommended  by  the 
committees  at  public  meetings. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Parts  929  and 
967 

Celery,  Connecticut,  Cranberries, 
Florida,  Long  Island  in  the  State  of  New 
York,  Marketing  agreements  and  orders, 
Massachusetts,  Michigan,  Minnesota, 
New  Jersey,  Oregon,  Rhode  Island, 
Washington,  and  Wisconsin. 

For  the  reasons  set  forth  in  the 
preamble,  new  §  929.229  and  §  967.324 
are  added  as  follows: 

Note:  These  sections  will  not  appear  in  the 
Code  of  Federal  Regulations. 

1.  The  authority  citation  for  7  CFR 
Parts  929  and  967  continues  to  read  as 
follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

PART  929— CRANBERRIES  GROWN  IN 
MASSACHUSETTS.  RHODE  ISLAND. 
CONNECTICUT,  NEW  JERSEY, 
WISCONSIN.  MICHIGAN,  MINNESOTA, 
OREGON,  WASHINGTON,  AND  LONG 
ISLAND  IN  THE  STATE  OF  NEW  YORK 

2.  Section  929.229  is  added  to  read  as 
follows: 

§  929.229    Expenses  and  assessment  rate. 

Expenses  of  $198,000  by  the  Cranberry 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  of  $0,055  per  100 
pound  barrel  of  assessable  cranberries 
is  established  for  the  fiscal  year  ending 
August  31, 1989.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 


PART  967— CELERY  GROWN  IN 
FLORIDA 

3.  Section  967.324  is  added  to  read  as 
follows: 

§  967.324    Expenses  and  assessment  rate. 

Expenses  of  $126,000  by  the  Florida 
Celery  Committee  are  authorized,  and 
an  assessment  rate  of  $0.02  per  crate  of 
assessable  celery  is  established  for  the 
fiscal  year  ending  July  31, 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  August  2. 1988. 
Charles  R.  Brader, 

Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  88-17664  Filed  8-4-88:  8:45  am) 

BILUNG  CODE  3410-03-M 


7  CFR  Part  993 

Expenses  and  Assessment  Rate  for 
Dried  Prunes  Produced  in  California 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  993  for  the  1988-89  fiscal  year 
established  under  the  marketing  order 
for  dried  prunes  produced  in  California. 
The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  prunes 
handled  from  the  beginning  of  such  year. 
An  annual  budget  of  expenses  was 
prepared  by  the  Prune  Marketing 
Committee  (committee)  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  members  of  the 
committee  are  handlers  and  producers 
of  regulated  prunes.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  assessment  rate 
recommended  by  the  committee  is 
derived  by  dividing  the  anticipated 
expenses  by  expected  shipments  of 
assessable  prunes.  Because  that  rate  is 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  which  will  produce 
sufficient  income  to  pay  the  committee's 
expected  expenses.  Funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 
EFFECTIVE  DATE:  August  1, 1988  through 
July  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Petrella,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V.  AMS, 
USDA,  P.O.  Box  96456.  Room  2525-S, 


Washington,  DC  20090-6456;  telephone: 
(202)  447-5120. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No.  993 
(7  CFR  Part  993).  regulating  the  handling 
of  dried  prunes  produced  in  California. 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  16  handlers 
of  prunes  grown  in  California,  and 
approximately  1.200  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  average  gross 
annual  revenues  for  the  last  three  years 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  $3,500,000.  The  majority  of 
prune  handlers  and  producers  may  be 
classified  as  small  entities. 

The  marketing  order  requires  that 
assessment  rates  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  prunes 
handled  from  the  beginning  of  such  year. 
An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  U.S.  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  regulated  prunes.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
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anticipated  expenses  by  expected 
shipments  of  assessable  prunes. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufTicient 
income  to  pay  the  committee's  expected 
expenses.  The  recommended  budget  and 
rate  of  assessment  is  usually  acted  upon 
by  the  committee  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approvals  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

The  committee  met  on  June  28. 1988, 
and  unanimously  recommended  1988-89 
marketing  order  expenditures  of 
$248,320  and  an  assessment  rate  of  $1.60 
per  salable  ton  of  prmies.  In  comparison, 
1987-88  marketing  year  budgeted 
expenditures  were  $250,648  and  the 
assessment  rate  was  $1.52  per  ton  under 
M.O.  993.  Assessment  income  for  1988- 
89  is  estimated  at  $248,320  based  on  a 
crop  of  155,200  salable  tons  of  prunes. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  fonn  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
Further,  these  costs  will  be  significantly 
offset  by  the  benefits  derived  from  the 
operation  of  the  marketing  order. 
Therefore,  the  Administrator  of  the  AMS 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  a  new  §  993.339  and 
is  based  on  committee  recommendations 
and  other  information.  A  proposed  rule 
was  published  in  the  July  14, 1988,  issue 
of  the  Federal  Register  (53  FR  26603). 
Comments  on  the  proposed  rule  were 
invited  from  interested  persons  until  July 
25. 1988.  No  comments  were  received. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
committee  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  budget  and  assessment  rate 
should  be  expedited  because  the 
conunittee  needs  to  have  sufficient 
funds  to  pay  its  expenses,  which  are 
incurred  on  a  continuous  basis.  In 
addition,  handlers  are  aware  of  this 
action,  which  was  recommended  by  the 
committee  at  a  pubHc  meeting. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  993 

California.  Dried  prunes.  Marketing 
agreements  and  orders. 


For  the  reasons  set  forth  in  the 
preamble,  a  new  S  993.339  is  added  as 
follows: 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  993  continues  to  read  as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  993.339  is  added  to  read  as 
follows: 

§  993.339    Expenses  and  assessment  rate. 

Expenses  of  $248,320  by  the  Prune 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  payable  by  each 
handler  in  accordance  with  §  993.81  is 
fixed  at  $1.60  per  ton  for  salable  dried 
prunes  for  the  1988-89  crop  year  ending 
July  31, 1989. 

Dated:  August  Z  1988. 
Charles  R.  Brader. 

Director,  Fruit  and  Vegetabie  Division. 
[FR  Doe.  88-17863  Filed  8-4-88;  8:45  am) 

BILUNG  CODE  3410-02-M 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  611 

Organization 

agency:  Farm  Credit  Administration. 
action:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  Board  adopts  as 
final  an  interim  regulation  which 
implements  the  provisions  of  section  412 
of  the  Agricultural  Credit  Act  of  1987 
(1987  Act)  Pub.  L.  100-233.  The  final 
regulation  provides  for  the 
establishment  of  a  Special  Committee 
on  the  Merger  of  Farm  Credit  Banks,  the 
procedures  for  the  selection  of  members 
to  the  Committee  and  the  timeframes  for 
obtaining  required  approvals  and 
conducting  stockholder  votes  on  merger 
plans. 

DATES:  This  regulation  is  effective 
August  5, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 
James  F.  Thies,  Assistant  Chief 
Financial  Analysis  and  Standards 
Division,  Farm  Credit  Administration, 
McLean,  VA  22102-5090,  (703)  883- 
4475 

or 

Gary  L.  Norton,  Senior  Attorney,  Office 
of  General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020.  TDD  (703)  883- 
4444. 


SUPPLEMENTARY  INFORMATION:  On  May 

11, 1988.  the  FCA  Board  adopted  an 
interim  regulation  (53  FR  16695)  and 
requested  public  comments  thereon, 
which  implemented  provisions  of  the 
1987  Act  relating  to  the  creation  of  a 
Special  Committee  to  develop  a 
proposal  for  the  merger  or  consolidation 
of  the  Farm  Credit  Banks.  The  interim 
regulation  set  forth  certain  requirements 
governing  the  organization  of  the 
Special  Committee  and  timetables  for 
the  submission  of  its  report  to  the  FCA 
and  to  stockholders.  The  interim 
regulation  clarified  that  the  proposal  of 
the  Special  Committee  may  include 
individual  merger  plans  involving  two  or 
more  Farm  Credit  Banks.  The  interim 
regulation  also  provided  that  the  Special 
Committee  proposal  and  each  individual 
merger  plan,  together  with  disclosure 
material,  must  be  submitted  to  the  FCA 
not  later  than  90  days  prior  to  the 
effective  date  of  the  merger,  which,  in 
any  event,  must  not  be  later  than  July  5. 
1989. 

The  FCA  received  comments  only 
from  the  Special  Committee.  The  Special 
Committee  expressed  the  view  that  the 
regulation  improperly  and  unnecessarily 
accelerates  the  times  at  wrhich  various 
steps  must  be  accomplished.  The 
Committee  commented  that  although  the 
1987  Act  requires  that  the  consolidation 
proposals  be  developed  not  later  than 
six  months  after  the  Special 
Committee's  formation,  the  1987  Act 
does  not  require  that  each  proposed 
merger  plan  and  accompanying 
disclosure  materials  be  submitted  to  the 
FCA  at  that  time.  The  Committee  also 
stated  that  while  the  1987  Act  requires 
that  stockholder  votes  be  conducted  by 
July  5. 1989,  it  does  not  require  that  the 
mergers  be  effective  by  that  date.  The 
Special  Committee  felt  that  the 
timeframes  in  the  interim  regulation, 
which  require  all  documents  to  be 
submitted  to  the  FCA  by  January  7, 1989 
would  not  allow  for  comprehensive 
study  and  evaluation  of  potential 
mergers  and  financial  viability  of  the 
resultant  entities.  The  Special 
Committee  recommended  that  the 
interim  regulation  be  modified  to 
provide  for  a  two-step  FCA  approval 
process  whereby  the  proposal  for 
consolidation  would  be  approved  by 
January  7, 1989,  and  the  individual 
consolidation  plans  and  disclosure 
materials  would  he  approved  at  a  later 
time  that  would  permit  a  vote  of 
stockholders  to  occur  by  July  5, 1989. 
They  futher  requested  that  the  interim 
regulation  be  modified  to  permit  the 
effective  date  of  the  mergers  to  take 
place  not  later  than  January  1. 1990. 
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UMI 


Upon  careful  consideration  of  the 
comments,  the  PCA  Board  has 
determined  that  the  regulation  will  be 
amended  to  provide  for  stockholder 
votes  to  occur  not  later  than  )uly  5. 1989, 
and  to  permit  the  elective  date  of  any 
merger  to  be  delayed  until  not  later  than 
January  1. 1990.  The  Board  agrees  that  in 
light  of  the  potential  complexity 
involved  in  analyzing  the  relevant 
issues,  preparing  the  required 
documents,  and  providing  sufficient  time 
for  implementation  of  statutorily 
mandated  review  requirements,  it  would 
be  prudent  to  provide  all  parties 
involved  with  the  maximum  flexibility  in 
scheduling  as  is  possible.  However,  the 
FCA  Board  is  concerned  that  while  there 
are  several  benefits  to  a  &-month  delay 
in  the  effective  date  of  a  merger,  such  a 
delay  is  not  without  risks.  Accordingly, 
the  final  regulation  has  been  amended 
to  authorize  the  merger  to  be  effective 
not  later  than  January  1, 1990,  but  to 
require  that  if  the  proposed  effective 
date  is  more  than  two  months  after  the 
merger  vote,  the  institutions  involved 
must  agree  on  the  implementation  of 
procedures  and  controls  that  will 
safeguard  each  institution's  respective 
interests  during  the  interim  period. 

The  FCA  has  modified  the  timeframe 
for  submission  of  the  Special  Committee 
proposal  and  each  individual  merger 
plan,  together  with  disclosure  material, 
to  allow  the  Special  Committee 
additional  preparatory  time.  The  final 
regulation  requires  the  above 
submissions  to  be  forwarded  to  the  FCA 
not  later  than  120  days  prior  to  the 
scheduled  stockholder  votes,  which 
would,  when  considered  in  conjunction 
with  the  amended  timeframe  for  the 
scheduled  stockholder  votes,  be 
approximately  two  months  later  than 
required  by  the  interim  regulation. 

The  FCA  Board  does  not  agree  that  a 
two-stage  approval  process  would 
materially  enhance  either  the  study  and 
evaluation  of  potential  mergers  and  their 
related  financial  viability,  or  the  review 
and  analysis  of  the  subsequent  proposal 
submitted.  The  FCA  Board  believes  that 
sufficient  time  for  a  meaningful 
exchange  of  preliminary  information 
between  the  Special  Committee  and  the 
FCA  will  be  afforded  by  the  modified 
timeframes  contained  in  the  final 
regulation;  and  that  a  mutually 
substantive  use  of  that  time  by  the 
Special  Committee  and  the  FCA  would 
obviate  the  need  for  any  segmentation 
of  the  process  for  gaining  the  FCA's 
approval. 

In  accordance  with  5  U.S.C.  553  (b) 
and  (c).  the  FCA  finds  that  additional 
public  comments  prior  to  the  effective 
dale  of  this  regulation  would  be 


impracticable  and  contrary  to  the  public 
interest.  The  FCA  Board  considered  all 
of  the  public  comments  received  in 
response  to  the  advance  notice  of 
proposed  rulemaking  relating  to  the 
implementation  of  section  412  of  the  Act 
and  in  response  to  the  interim 
regulation.  In  light  of  the  statutory 
requirements  relating  to  the  completion 
of  the  Special  Committee  work,  any 
delay  in  the  effective  date  of  the  final 
regulation  could  prevent  the  Special 
Committee  from  completing  its  work  in  a 
timely  fashion.  For  the  same  reasons, 
the  FCA  Board  finds,  in  accordance  with 
section  5.17(c)(2)  of  the  Act,  that  an 
emergency  exists  which  requires  that 
these  regulations  be  effective  prior  to 
the  expiration  of  the  30-day 
congressional  review  period. 

List  of  Subjects  in  12  CFR  Part  611 

Agriculture,  Banks,  Banking, 
Organizations  and  functions 
(Government  agencies).  Rural  areas. 

Accordingly,  the  interim  rule 
amending  12  CFR  Part  611  which  was 
published  at  53  FR  16695  on  May  11, 
1988  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  611— ORGANIZATION 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authority:  Sees.  1.3. 1.13,  2.0,  2.10.  3.0. 4.12. 
5.9.  5.10.  5.17;  12  U.S.C.  2011.  2031.  2071,  2091, 
2121,  2183,  2243,  2244.  2252;  Sec.  412  of  Pub.  L 
100-233. 

2.  Section  611.1140  is  amended  by 
revising  paragraph  (d)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

Subpart  J— Merger  and  Reorganization 
Propoaals  Required  by  the  Agricultural 
Credit  Act  of  1987 


§611.1140 
Banks. 


Consolidation  of  Fann  Credit 


(d)  The  proposal  of  the  Special 
Committee  and  each  merger  plan, 
together  with  the  disclosure  materials, 
shall  be  submitted  to  the  Farm  Credit 
Administration  for  approval  not  later 
than  120  days  prior  to  the  scheduled 
date  for  the  stockholder  votes  for  each 
merger  involved.  The  stockholder  votes 
shall  be  scheduled  to  occur  not  later 
than  July  5, 1989,  and  the  effective  dates 
of  the  mergers  shall  not  be  later  than 
January  1, 1990. 

(e)  If  the  proposed  effective  date  of 
the  merger  is  scheduled  to  occur  more 
than  60  days  after  the  stockholder  vote, 
the  boards  of  directors  of  the  Farm 
Credit  Banks  involved  shall  enter  into 
an  agreement  in  connection  with  their 
approval  of  the  merger  agreement.  The 


agreement  shall  contain  adequate 
procedures  and  approval  requirements 
that  will  govern  the  activities  of  the 
banks  involved  during  the  interim  period 
between  an  affirmative  stockholder  vote 
and  the  effective  date  of  the  merger. 

Dated:  July  29. 1968. 
David  A.  Hill. 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  88-17890  Filed  8-4-88:  8:45  am] 
BlUJNa  CODE  >70»-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  747 

Administrative  Actions,  Adjudicative 
Hearings,  and  Rules  of  Practice  and 
Procedure 

agency:  National  Credit  Union 
Administration  ("NCUA"). 

action:  Final  amendment. 

summary:  This  amendment  to  NCUA's 
regulation  concerning  removal, 
prohibition  and  suspension  simply 
conforms  the  regulations  to  the  changes 
made  to  section  206(g)  of  the  Federal 
Credit  Union  Act  ("FCUA")  by  the 
Competitive  Equality  Banking  Act  of 
1987  ("CEBA").  The  amendment  is 
therefore  being  made  effective  without 
prior  notice  and  opportunity  for  public 
comment,  and  without  a  delayed 
effective  date. 

EFFECTIVE  DATE:  August  5, 1988. 

ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street.  NW.. 
Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julie  Tamuleviz,  Staff  Attorney,  Office 
of  General  Counsel,  NCUA,  at  the  above 
address,  or  telephone:  (202)  357-1030. 

SUPPLEMENTARY  INFORMATION:  CEBA 
amended  section  206(g)  of  the  FCUA  as 
follows: 

1.  Extended  NCUA's  power  to  remove 
persons  from  office  [12  U.S.C.  1786(g)(l)| 
to  "employees"; 

2.  Extended  NCUA's  power  to  prohibit 
persons  from  participating  "in  any 
manner  in  the  conduct  of  the  affairs"  of 
an  insured  credit  union  (12  U.S.C. 
1786(g)(2)]  to  "employees"  and  "agents"; 

3.  Extended  NCUA's  power  to 
suspend  or  prohibit  a  person 
temporarily  prior  to  an  administrative 
hearing  [12  U.S.C.  1786(g)(4))  to 
employees  and  agents;  and 

4.  Added  a  new  section  206(g)(7)  [12 
U.S.C.  (1786(g)(7)l  prohibiting  any 
person  subject  to  an  NCUA  removal, 
prohibition,  or  suspension  order: 


From  participation  in  the  conduct  of  the 
affairs  of  any  [insured  credit  union  or  a 
depository  institution  whose  accounts  are 
insured  by  the  Federal  Deposit  Insurance 
Corporation  or  the  Federal  Savings  and  Loan 
Insurance  Corporation],  any  bank  holding 
company  or  subsidiary  of  a  bank  holding 
company,  any  organization  organized  and 
operated  under  section  25(a]  of  the  Federal 
Reserve  Act.  and  any  savings  and  loan 
holding  company  or  subsidiary  of  a  savings 
and  loan  holding  company  (as  those  terms 
are  defined  in  the  National  Housing  Act),  and 
any  institution  chartered  by  and  subject  to 
regulation  by  the  Farm  Credit  Administration 
without  the  prior  written  approval  of  the 
appropriate  Federal  regulatory  agency. 

Congress  amended  Sections  206(g)  (1) 
and  (2)  to  clarify  that  the  NCUA  Board's 
removal,  prohibition,  and  suspension 
power  extends  to  all  persons  "in  a 
position  to  do  injury"  to  a  federally- 
insured  credit  union.  S.  Rep.  No.  19, 
100th  Cong.,  1st  Sess.  24-25.  reprinted  in 
[1987]  U.S.  Code  Cong.  &  Ad.  News  487, 
514-15.  Congress  added  Sec'ion  206(g)(7) 
to  "eliminate  the  need  for  the  OCC, 
FDIC.  FSUC,  Federal  Reserve  or  the 
Farm  Credit  Administration  to  take 
separate  enforcement  action  *  *  *."Id. 

Sections  747.501-747.503,  and  747.505 
of  NCUA's  Rules  and  Regulations  have 
now  been  amended  to  reflect  the 
clarification  that  the  section  206(g) 
authority  reaches  an  FCU's  "employees" 
and  "agents."  A  new  provision 
[designated  §  747.506;  old  \  747.506 
becomes  §  747.507]  has  been  added  to 
reflect  the  extended  effect  of  an  NCUA 
removal,  prohibition,  or  suspension 
order  to  include  prohibition  on 
participation  in  the  conduct  of  the 
affairs  of  other  financial  institutions. 

Since  this  amendment  simply 
conforms  NCUA's  regulations  to 
changes  Congress  made  to  the  FCUA, 
the  Board  has  found  that  the  notice  and 
public  comment  procedures  of  5  U.S.C. 
553(b)  are  unnecessary  and  not  in  the 
public  interest.  The  Board  has  also 
found  that  the  requirement  for  a  30-day 
delayed  effective  date  under  by  5  U.S.C. 
553(d)  is  not  applicable  in  this  case;  this 
amendment  only  restates  provisions  of 
the  FCUA  that  federally-insured  credit 
unions  are  now  subject  to. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  hereby  certifies  that 
this  final  amendment  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  credit  unions. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

Paperwork  Reduction  Act 

The  final  amendment  does  not  contain 
information  collection  requirements. 


Executive  Order  12612 

This  amendments  applies  to  Federal 
credit  unions  and  federally-insured, 
state-chartered  credit  unions.  Inclusion 
of  federally-insured,  state-chartered 
credit  unions  has  been  required  by 
Congress  under  the  FCUA  changes 
made  by  CEBA. 

List  of  Subjects  in  12  CFR  Part  747 

Credit  unions.  Removal,  Prohibition, 
Suspension. 

By  the  National  Credit  Union 
Administration  Board  on  July  27, 1988. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  has  amended  its 
regulations  as  follows: 

PART  747— {AMENDED] 

1.  The  authority  citation  for  Part  747  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1766, 12  U.S.C.  1786, 12 
U.S.C.  1789,  and  12  U.S.C.  1795c,  unless 
otherwise  noted. 

2.  The  title  to  Subpart  E  is  revised  to 
read  as  follows: 

Subpart  E— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
206(g)  Removal,  Prohibition,  and 
Suspension  Actions 

3.  Section  747.501  is  revised  to  read  as 
follows:  I 

§747.501    Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  are  applicable  to 
proceedings  by  the  Board  to  remove, 
prohibit  from  further  participation,  or 
suspend  a  person  upon  the  grounds  set 
forth  in  section  206(g)  of  the  Federal 
Credit  Union  Act  and  enumerated  in  this 
subpart.  The  rules  and  procedures  set 
forth  in  this  subpart  are  not  applicable 
to  removal,  prohibition,  or  suspension 
proceedings  brought  upon  grounds  set 
forth  in  section  206(i)  of  the  Federal 
Credit  Union  Act  and  enumerated  in 
Subpart  F. 

4.  Section  747.502  is  revised  to  read  as 
follows; 

§  747.502    Grounds  for  removal  or 
prohibition. 

(a)  The  Board  may  remove  any 
director,  officer,  committee  member,  or 
employee  of  an  insured  credit  union 
upon  its  finding  that  such  a  party  (1)  has 
violated  any  applicable  law,  rule, 
regulation,  or  cease-and-desist  order 
which  has  become  final  or  (2)  has 
engaged  or  participated  in  any  unsafe  or 
unsound  practice  in  connection  with  the 
credit  union,  or  (3)  has  committed  or 
engaged  in  any  act,  omission,  or  practice 
which  constitutes  a  breach  of  fiduciary 


duty  as  director,  officer,  committee 
member,  or  employee  and  that  the  credit 
union  has  suffered,  or  will  probably 
suffer,  substantial  financial  loss  or  other 
damage,  or  that  the  interests  of  the 
credit  union's  insured  members  could  be 
seriously  prejudiced,  by  reason  of  the 
violation,  practice,  or  breach  of 
fiduciary  duty. 

(b)  The  Board  may  remove  or  prohibit 
from  further  participation  in  the  conduct 
of  the  affairs  of  the  credit  union  any 
director,  officer,  committee  member,  or 
employee  of  an  insured  credit  union 
who  the  Board  finds  has,  by  conduct  or 
practice  with  respect  to  another  insured 
credit  union  or  other  business  institution 
which  resulted  in  substantial  financial 
loss  or  other  damage,  evidenced  his 
personal  dishonesty  or  unfitness  to 
continue  in  his  position. 

(c)  The  Board  may  prohibit  any  agent 
or  other  person  participating  in  the 
conduct  of  the  affairs  of  an  insured 
credit  union  from  any  further 
participation  therein  upon  its  finding 
that  such  a  party  has,  by  conduct  or 
practice  with  respect  to  the  insured 
credit  union,  another  insured  credit 
union,  or  another  business  institution 
which  resulted  in  substantial  fmancial 
loss  or  other  damage,  evidenced  his 
personal  dishonesty  or  unfitness  to 
continue  his  participation  with  the 
insured  credit  union. 

(d)  The  Board  may  remove  any 
director,  officer,  or  committee  member 
of  an  insured  credit  union  upon  its 
finding  that  such  a  party  has  committed 
any  violation  of  the  Depository 
Institution  Management  Interlocks  Act 
(12  U.S.C.  3201  et  seq.)  or  regulations 
issued  thereunder,  including  Part  711  of 
this  chapter. 

5.  Section  747.503  is  revised  to  read  as 
follows: 

§  747.503    Notice  of  intent  to  remove  or 
prohibit;  notice  of  hearing. 

Whenever  the  Board  determines  that 
grounds  for  a  removal  or  prohibition 
action  exist,  it  will  serve  upon  the 
concerned  director,  officer,  committee 
member,  employee,  agent,  or  other 
person  a  notice  of  intent  to  remove  and/ 
or  prohibit  and  a  notice  of  hearing.  This 
notice  will  contain  a  statement  of  the 
facts  constituting  the  grounds  therefor 
and  will  fix  a  time  and  place  at  which  a 
hearing  will  be  held  thereon.  The 
hearing  shall  be  fixed  for  a  date  not 
earlier  than  30  days  nor  later  than  60 
days  after  the  date  of  service  of  the 
notice  unless  an  earlier  or  a  later  date  is 
set  by  the  Board  at  the  request  of  the 
party  concerned,  for  good  cause  shown, 
or  at  the  request  of  the  Attorney  General 
of  the  United  States.  Any  responding 
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party  not  appearing  at  the  hearing  in 
person  or  by  a  duly  authorized 
representative,  shafl  be  deemed  to  have 
consented  to  the  issuance  of  an  order  of 
removal  and/or  prohibition. 

6.  Section  747.505  is  revised  to  read  as 
follows: 

§  747.505    Suspension  and  hnmscMsN 


UMI 


(a)  Grounck  for  suspension  or 
immediate  prohibition:  Notice.  In 
respect  to  any  director,  officer, 
comnrttee  member,  or  employee  of  an 
insured  credit  union,  or  any  agent  or 
other  person  referred  to  in  §  747.502  (a), 
(b)  or  (c).  the  Board  may,  if  it  deems  it 
necessary  for  die  protection  of  the  credit 
union  or  the  interest  of  its  insured 
members,  by  written  notice  to  that  effect 
served  upon  such  a  party,  suspend  that 
pefaon  £rani  office  and/or  prohibit  that 
party  from  brther  participation  in  any 
manner  in  the  conduct  of  the  affairs  of 
the  credit  union. 

(b)  ^active  date  of  suspension  or 
immediate  prohAition.  The  suspension 
and/ or  prahibitioH  will  be  elective  upon 
service  of  the  nottce  thereof  and,  unless 
stayed  by  a  oo«t  in  fwoceedings 
authorized  by  section  206(g](6]  of  the 
Federal  Credit  Union  Act  and  described 
in  parayaph  (c)  of  this  section,  shall 
remain  in  tXfec^  pending  the  completion 
of  the  administrative  proceedings 
pursuant  to  the  notice  served  under 

S  747.503  of  this  subpart  and  until  such 
time  as  the  Board  shall  dismiss  the 
citarges  specified  in  such  notice,  or,  if  an 
order  of  renoval  nd/or  prohibition  is 
issaed  against  the  director,  officer, 
committee  member,  employee,  agent,  or 
other  person,  until  the  effective  date  of 
any  such  order.  Copies  of  any  such 
order  shall  also  be  served  upon  the 
credit  union  of  which  the  respondent 
party  is  a  director,  officer,  committee 
member,  employee,  or  agent,  or  in  the 
conduct  of  whose  affairs  the  person  has 
participated. 

(c)  Stay  of  suspension  or  immediate 
prohibition.  Within  10  days  after  any 
director,  officer,  committee  member, 
employee  or  agent,  or  other  person  has 
been  suspended  from  office  and/or 
prohibited  from  participation  in  the 
conduct  of  Ae  affairs  of  an  insured 
credit  union  under  section  206(g)(4)  of 
the  Federal  Credit  Union  Act  and  as  set 
forth  in  this  subpart,  the  concerned 
party  may  apply  to  the  U.S.  District 
Court  for  the  judicial  district  in  which 
the  principal  office  of  the  credit  union  is 
located,  or  the  U.S.  District  Court  for  the 
District  of  Columbia,  for  a  stay  of  such 
suspension  and/or  prohibition  pending 
the  comfdetion  of  the  administrative 
proceedings,  and  such  court  shall  have 


jurisdiction  to  stay  such  suspension 
and/or  prohibition. 

§747.506    [Redaai0nated  as  S  747.507] 

7.  Section  747.506  is  redesignated  as 

§  747.507. 

8.  A  new  {  747.506  is  added  and  reads 
as  follows: 

§747.508    £ffaetofrsmeval.prohl>mon,or 
suspenskm. 

(a)  Any  director,  officer,  committee 
member,  employee,  agent,  or  any  other 
person  who,  pursuant  to  section  206(g] 
of  the  Federal  Credit  Union  Act,  is 
removed,  suspended,  or  prohibited  from 
participation  in  the  conduct  of  the 
affairs  of  an  insured  credit  union  shall 
also  be  removed,  suspended,  or 
prohibited  from  participation  in  the 
conduct  of  the  affairs  of  any  insured 
institutioa,  any  bank  holding  company 
or  subsidiary  of  a  bank  holding 
company,  any  organization  organized 
and  operated  under  section  25(a]  of  the 
Federal  Reserve  Act.  and  any  savings 
and  loan  holding  company  (as  those 
terms  are  defined  in  the  National 
Housing  Act),  and  any  institution 
chartered  by  and  subject  to  regulation 
by  the  Farm  Credit  Administration, 
without  the  prior  written  approval  of  the 
appropriate  Federal  regulatory  agency. 

(b)  As  used  in  this  subpart,  the  term 
"insured  institution''  means  an  insured 
credit  union  or  a  depository  institution 
whose  accounts  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
or  the  Federal  Savings  and  Loan 
Insurance  Coiporation. 

[FR  Doc  88-17693  Filed  8-4-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Avfattefn  Administration 

14CFRPart99 

[Docket  Na  S«-ANE-27:  Amdt  3»-59e2] 

Airworthiness  Directives;  Schempp- 
Hlrfh  GmbH  Model  Nlmbus-2B,  Janus 
B.  and  MInl-Nimbus  B  Gliders 

agency:  Federal  Aviation 
Administration  [FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  the  Schempp-Hirth  GmbH 
Model  Nimbus-2B,  Janus  B,  and  Mini- 
Nimbus  B  gliders  which  requires 
inspection  and  replacement  of  the 
elevator  drive  bracket  wnth  a  modified 
elevator  drive  bracket.  This  action  was 
prompted  by  the  determination  that  the 
elevator  drive  bracket  may  develop 


cracks  adjacent  to  the  weld  area.  This 

condition,  if  not  corrected,  could  result 

in  failure  of  the  elevator  drive  bracket 

and  loss  of  pitch  control. 

dates: 

£//ec//ve— August  19, 198a 

Compliance — As  required  in  the  body  of 

the  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  August  19. 1988. 
AODRESSeS:  The  technical  information 
and  replacement  parts  specified  in  this 
AD  may  be  obtained  from  Messrs. 
Schempp-Hirth.  Flugzeugbau  GmbH, 
Krebenstr  25,  PostFach  14  43.  D-7312 
Kircfaeim/Teck.  Federal  Republic  of 
Germany.  A  copy  of  the  technical  note  is 
contained  in  the  Rules  Docket.  Docket 
Number  88-ANE-27.  Federal  Aviation 
Administration,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803,  and  may  be 
examined  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  federal  holidays. 

FOR  FURTHER  INTORMATIOW  CONTACT: 

Mr.  Heinz  Hellebrand,  Brussels  Aircraft 
Certification  Office,  AEU-100.  FAA, 
Europe,  Africa,  and  Middle  East  Office, 
c/o  American  Embassy,  15  Rue  de  la  Loi 
B-1040  Brussels,  Belgium;  telephone 
513.38.30  Ext.  2710;  or  Mr.  John  J.  Maher, 
New  York  Aircraft  Certification  Office, 
ANE-172.  Aircraft  Certification 
Division.  Federal  Aviation 
Administration,  New  England  Region, 
181  South  Franklin  Avenue,  Room  202, 
Valley  Stream,  New  York  11581: 
telephone  (516)  791-6221. 
SUPPLEMENTARY  INFORMATION: 
Schempp-Hirth  GmbH  has  determined 
that  cracks  may  develop  in  the  elevator 
drive  bracket  The  manufacturer  has 
issued  Technical  Note  (TN)  No.  286-24. 
dated  August  14, 1987.  TN  No.  295-19. 
dated  August  14, 1987.  and  TN  No.  328- 
8,  dated  August  14. 1987,  compliance 
with  which  is  required  by  Luftfahrt 
Bundesamt  (LBA)  AD  87-126/2 
Schempp-Hirth,  dated  June  16. 1987. 
These  documents  require  a  visual  nheck, 
prior  to  each  fiight,  for  cracks  in  the 
elevator  drive  bracket,  and  replacement 
with  a  modified  elevator  drive  bracket, 
within  5%  months  from  the  issue  date  of 
the  LBA  AD,  unless  previously  replaced. 

The  FAA's  evaluation  of  the  service 
history  of  this  part  indicates  that  an 
initial  visual  inspection  for  cracks,  using 
a  5  power  magnifying  glass  or  greater, 
within  10  hours  flight  time  from  the 
effective  date  of  this  AD  with  a 
repetitive  inspection  within  50  hours 
from  the  last  inspection,  would  be  more 
appropriate.  Cracked  parts  must  be 
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replaced  before  further  flight.  As  there 
are  gliders  that  may  be  flown 
infrequently  and  the  exact  cause  of  the 
failure  is  unknown,  a  calendar  date  by 
which  the  modified  part  must  be 
installed  is  incorporated  in  the  FAA  AD. 
The  FAA  relies  upon  certification  of  the 
LBA,  combined  with  FAA  review  of 
pertinent  documentation  in  finding 
compliance  of  the  design  of  these  gliders 
with  the  applicable  United  States 
airworthiness  requireme"*?,  end  the 
airworthiness  and  conformity  of 
products  of  this  design  certificated  for 
operation  in  the  United  States. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
Schempp-Hirth  GmbH  TN  No.  286-24, 
TN  No.  295-19,  and  TN  No.  32&-6,  and 
the  issuance  of  Schempp-Hirth  AD  87- 
126/2  by  the  LBA.  Based  on  the 
foregoing,  the  FAA  has  determined  that 
the  condition  addressed  by  Schempp- 
Hirth  GmbH  TN  No.  286-24.  TN  No.  295- 
19,  and  TN  No.  328-8  is  an  unsafe 
condition  that  may  exist  on  other 
products  of  the  same  type  design 
certificated  for  operation  in  the  United 
States.  Therefore,  this  AD  is  being 
issued  to  require  inspection  and 
replacement  of  the  elevator  drive 
bracket  on  Schempp-Hirth  GmbH  Model 
Nimbus-2B,  Janus  B,  and  Mini-Nimbus  B 
gliders.  Since  a  situation  exists  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 


final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOB 

FURTHER  INFORMATION  CONTACT". 
List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (Amended! 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Schempp-Hirth  GmbH:  Applies  to  Models 
Nimbus-2B.  Janus  B.  and  MiniNimbus  B 
gliders  certificated  in  any  category. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  the  elevator  drive 
bracket  and  loss  of  pitch  control  accomplish 
the  following: 

(a)  Within  the  next  10  hours  time  in  service 
(TIS)  after  the  effective  date  of  this  AD 
unless  already  accomplished,  and  thereafter 
at  intervals  not  to  exceed  50  hours  TIS  from 
the  last  inspection,  visually  inspect  the 
elevator  drive  bracket.  P/N  30.055.  using  a  5- 
power  or  greater  magnifying  glass  for  cracks 
in  the  area  adjacent  to  the  welds  on  both 
sides  of  the  bracket  as  shown  in  Sketch  1  or 
Sketch  3  of  Schempp-Hirth  Flugzeugbau 
GmbH  Technical  Note  (TN)  No.  286-24,  dated 
August  14, 1987.  for  Nimbu8-2B  gliders.  TN 
No.  295-19.  dated  August  14, 1987,  for  Janus  B 
gliders,  and  TN  No.  328-8.  dated  August  14, 
1987,  for  Mini-Nimbus  B  gliders. 

(b)  If  cracks  are  found  in  the  elevator  drive 
bracket,  replace  the  elevator  drive  bracket 
with  elevator  drive  bracket.  Part  Number  (P/ 
N)  30.055,  modification  "a",  dated  August  24, 
1987,  before  further  flight. 

(c)  Prior  to  November  30. 1988,  unless 
already  accomplished,  replace  elevator  drive 
bracket  P/N  30.055  with  elevator  drive 
bracket  P/N  30.055,  modification  "a",  dated 
August  24, 1987. 

Note.— Installation  of  P/N  30.055. 
modification  "a"  is  shown  in  Schempp-Hirth 
drawing  HS5-30.055/1  Elevator-to-Stabilizer 
Assembly. 

(d)  Upon  request  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Brussels 
Aircraft  Certification  Office,  AEU-100, 
Europe.  Africa  and  Middle  E^st  OfTice,  FAA, 


c/o  American  Embassy.  15  Rue  de  la  Ix)i  B- 
1040  Brussels.  Belgium  telephone  513.38.30, 
Ext.  2710;  or  the  Manager,  New  York  Aircraft 
Certification  Office,  Aircraft  Certification 
Division.  Federal  Aviation  Administration, 
New  England  Region.  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New  York 
11581  telephone  (516)  791-6680. 

(e)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager, 
Brussels  Aircraft  Certification  Office,  or  the 
Manager.  New  York  Aircraft  Certification 
Office  may  adjust  the  compliance  times 
specified  in  this  AD. 

Schempp-Hirth  GmbH  TN  No.  286-24  with 
4  attached  sketches,  TN  No.  295-19  with  4 
attached  sketches,  and  TN  No.  328-8  with  4 
attached  sketches  and  1  attached  drawing,  all 
dated  August  14. 1987,  identifed  and 
described  in  this  document,  are  incorporated 
herein  and  made  a  part  hereof  pursuant  to  5 
U.S.C.  552(a)(1).  All  persons  affected  by  this 
directive  who  have  not  already  received 
these  documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  Mettsrs. 
Schempp-Hirth,  Flugzeugbau  GmbH, 
Krebenstr  25,  PostFach  14  43.  D-7312 
Kircheim/Teck,  Federal  Republic  of 
Germany. 

These  documents  may  also  be  examined  at 
the  Office  of  the  Regional  Counsel,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Elxecutive  Park, 
Burlington,  Massachussetts  01803,  Room  311, 
Rules  Docket  e8-ANE-27.  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

This  amendment  becomes  effective  on 
August  19, 1988. 

Issued  in  Washington,  DC.  on  July  8. 1988. 
M.C.  Beard. 

Director,  Office  of  Airworthiness. 
(FR  Doc.  88-17628  Filed  8-4-88:  8:45  am) 

BiLLiNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  88-ASW-26;  Amdt  39-5975] 

Airworthiness  Directives,  Schweizer 
Aircraft  Corporation  IModel  269  Series 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
rew  airworthiness  directive  (AD)  which 
requires  an  initial  inspection  followed 
by  repetitive  inspections  and  repair  or 
replacement,  as  necessary,  of  the 
fuselage  aft  cluster  fittings  on  Schweizer 
Model  269  series  helicopters.  The  AD  is 
prompted  by  reports  of  misidentified  aft 
cluster  fittings,  cracked  cluster  fittings, 
and  improperly  processed  cluster  fittings 
which  could  result  in  separation  of  the 
tailboom  support  strut  from  the 
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helicopter  center  frame  and  conseqnent 
lo6«  of  control  of  the  hdicopier. 
tFFECnvt  DATE  August  la  1988. 

TTie  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  19, 
198a 

Compliance:  As  indicated  in  the  body 
of  the  AO,  unless  already  accomplished. 
AOOncsSES:  The  applicable  service 
information  may  be  obtained  from 
Schweizer  Aircrafl  Corp..  P.O.  Box  147, 
Elmira-Coming  Regional  Airport  Elmira, 
New  York  14902. 

A  copy  of  the  service  information  is 
contained  in  the  Office  of  the  Regional 
Counsel  FAA,  Southwest  Region.  Room 
158.  Bldg.  3a  4400  Blue  Mound  Road. 
Fort  Worth.  TX. 

FOR  PMnMER  iwromiaTioii  contact: 

Mr.  )ohn  J.  Maher,  ANE-172,  New  York 
Aircraft  Certification  Office,  Federal 
Aviation  Administration.  181  South 
Franklin  Avenoe,  Room  202.  VaQey 
Stream.  New  York  11581,  telephone 
number  (516)  791-6221. 
•UPPLEMENTARV  INFOinUTIOM:  There 
have  been  retxnt  reports  of  cracks  on 
the  unier  strut  log  and  on  the  forwand 
tube  of  Part  Numbers  (P/N]  2B9A2234-3 
and  2eeA2235-3  aft  duster  fittings.  The 
mmafacturer  has  investigated  the 
reports  and  determined  that  the  cracks 
did  not  all  result  from  the  same  cause. 
Two  of  the  log  cracks  were  attributed  to 
surface  defects  (i.e..  tool  marks)  and  to 
use  of  the  teilboom  support  for  a  step. 
The  tube  cracks  and  one  lug  crack  were 
attributed  to  improper  heat  treating 
processes  resulting  in  a  hi^  carbon 
content  and  consequent  embrittlement. 
The  manufacturer  has  further 
determined  that  the  heat  treating 
problem  occurred  on  aircraft  being 
manufactured  at  Schweizer  from  parts 
delivered  to  Schweizer  from  May  1. 
1986,  through  October  22, 1987.  Although 
this  hmits  the  extent  of  the  problem,  it 
still  must  be  determined  which  serial 
number  helicopters  have  the  redesigned 
-3  fitting  installed  since  Schweizer  spare 
parts  with  incorrect  heat  treating  could 
have  been  installed  as  replacement 
parts  on  previously  manufactured 
helicopters.  Also,  some  -3  fittings  were 
cast  but  only  identified  with  the  basic  P/ 
N's  2e8A2234  and  289A2235  with  no 
dash  number.  This  could  result  in  the 
redesigned  part  being  naknowingly 
installed  as  an  original  fitting.  To 
preclude  this,  the  FAA  has  determined 
that  each  hehcopter  must  have  the  aft 
cluster  fittings  dimensiooally  checked  to 
estabhsh  whether  an  original  or  a 
redesigned  -3  fitting  is  installed.  Once  it 
is  determined  where  the  -3  fittings  are 
installed,  the  calendar  period  the  part 


was  installed  must  be  determined  so 
that  only  the  appropriate  Schweizer- 
supplied  and  installed  fittings  wiH  be 
further  inspected. 

Proper  heat  treatment  of  the  subject 
fittings  may  be  verified  by  chemical 
analysis  of  a  sample  piece  returned  to 
Schweizer  Aircraft  Corporation.  The 
manufacturer  has  further  determined 
that  certain  surface  defects  could  occur 
only  on  certain  serial  number 
helicopters  manufactured  at  Schweizer. 
The  manufacturer  issued  Schweizer 
Service  Information  Notice  (SIN)  Nos. 
217,  220.  and  221  which  pertain  to  this 
same  subject. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  other  helicopters  of 
the  same  type  design,  an  AD  is  being 
issued  which  requires  inspections  of  the 
aft  cluster  fitting  dimensionally, 
visually,  and  chemically  so  that 
defective  parts  can  be  removed  and 
replaced  with  serviceable  parts  on 
Schweizer  Model  289  series  helicopters. 
The  AD  requires:  (1)  A  dimensional 
inspection  of  all  Model  269  helicopter  aft 
cluster  fittings  to  determine  which  serial 
numbers  have  the  original  afl  cluster 
fittings,  P/N's  269A2234  and  289A2235, 
or  the  redesigned  fittings,  P/N's 
2e9A2234-3  and  269A2235-3;  (2) 
chemical  inspection  of  fittings 
determined  to  be  later  -^  configurations 
and  also  determined  to  have  been 
purchased  between  May  1, 1986,  and 
October  22. 1987;  (3)  daily  visual  and 
100-hour  repetitive  dye  penetrant 
inspections  of  fittings  determined  to  be 
out-of-tolerance  chemically  until 
replacement  or  until  December  31. 1988, 
whichever  comes  first;  (4)  visual 
inspection  ol  certain  -3  fittings  for 
cracks  or  surface  defects,  and  removal 
and  repair  or  replacement  of  fittings 
found  to  have  defects;  and  (5)  the 
installation  of  a  "No-Step"  placard  on 
the  tailboom  support  strut.  Failure  of  the 
aft  cluster  fitting  could  result  in 
separation  of  the  tailboom  support  strut 
from  the  helicopter  center  frame  and 
consequent  loss  of  control  of  the 
helicopter. 

Since  a  situation  exits  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 


federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
[otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  by  contacting  the 
Regional  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety,  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  amends  §  39.13  of  Part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  108((i)  (Revised,  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  the  following  new  AD: 

Schweizer  Aircraft  CorporatioD  (McDonnell 
Douglas  Helicopter  Company,  Hughes 
Helicopters,  Inc).  Applies  to  helicopter 
Models  269A,  TH-55A  (all  S/N's 
operated  in  civil  use).  209A-1.  269B,  and 
269C.  certificated  in  any  category. 
(Docket  No.  88-ASW-2e) 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  possible  loss  of  the  tail  boom 
support  strut  and  tail  boom  %vhich  could 
result  in  loss  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  the  next  25  hours'  time  in  service 
after  the  effective  date  of  this  AD,  on  Model 
2e9C  helicopters  with  S/N's  1166  through 
1289.  inspect  aft  duster  fittings  (P/N's 
289A2234-3  and  Z6eAZZ35-3)  for  cracks  and 
surface  defects  in  accordance  with  the 
procedures  section  of  Schweizer  Service 
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Information  Notice  (SIN)  No.  N-220.  dated 
January  29, 1988. 

Note — SIN  No.  220  provides  repair 
procedures  and  limits  for  surface  defects. 

(b)  Within  the  next  25  hours'  time  in 
service  after  the  effective  date  of  this  AD 
conduct  the  following  inspections: 

(1)  On  Models  269A.  A-1.  B.  and  TH-55A 
(all  serial  numbers)  and  Model  269C  (for  all 
S/N's  prior  to  1262)  conduct  a  dimensional 
inspection  of  the  aft  cluster  Tittings  (P/N's 
289A2234,  2e9A2235,  269A2234-3,  and 
269A2235-3)  in  accordance  with  Part  1  of 
Schweizer  SIN  No.  N-217.  dated  January  29. 
198a 

(2)  On  Model  289C  helicopters  (S/N's  1282 
through  1289)  and  all  other  helicopters 
identified  in  paragraph  (bj(l)  as  having  aft 
cluster  fittings,  F/N's  289A2234-3  and 
289A2235-3,  with  fittings  purchased  from 
Schweizer  Aircraft  Corporation  between  May 
1, 1986  and  October  22, 1987— 

(i)  Inspect  the  fittings  for  cracks  using 
visual  and  dye  penetrant  methods  in 
accordance  with  Parts  II  and  IV  of  Schweizer 
SIN  No.  N-221.  dated  January  29, 1988:  and 

(ii)  Remove  a  sample  piece  from  uncracked 
fittings  and  return  to  Schweizer  Aircraft 
Corporation  for  laboratory  analysis  in 
accordance  with  Part  III  of  Schweizer  SIN 
No.  221,  dated  January  29, 1988. 

(c)  Repeat  the  inspections  of  paragraph 
(b)(2)(i)  at  the  following  intervals  until  the  P/ 
N  269A2234-3  and  P/N  289A2235-3  fittings 
are  determined  to  meet  the  Schweizer 
process  specification  or  until  the  aft  cluster 
fittings  are  replaced  with  parts  which  do 
meet  the  specifications: 

(1)  Conduct  visual  inspections  in 
accordance  with  Part  IV  of  Schweizer  SIN 
No.  N-221,  dated  January  29, 1988,  prior  to  the 
first  flight  of  each  day. 

(2)  Conduct  dye  penetrant  inspections  in 
accordance  with  Part  0  of  Schweizer  SIN  No. 
N-221  dated  January  29, 1988,  at  intervals  not 
to  exceed  100  hours'  time  in  service  from  the 
previous  inspections. 

(d)  Replace  fittings  found  to  be  cracked  or 
to  have  surface  defects  with  serviceable 
fittings  before  further  flight. 

(e)  No  later  than  December  31. 1988, 
replace  P/N  269A2234-3  and  2e9A2235-3 
fittings  not  found  to  meet  the  Schweizer 
process  specification. 

(f)  Within  the  next  25  hours'  time  in  service 
after  the  effective  date  of  this  AD,  on  all 
Model  269A,  TH-55A  (all  S/N's  operated  in 
civil  use),  269A-1  and  269B  (all  S/N's)  and 
Model  269C  (S/N's  0004  through  1289)  install 
a  "NO  STEP"  placard  in  accordance  with 
Part  n  of  Schweizer  SIN  No.  N-217  dated 
January  29, 1988. 

(g)  Alternative  means  of  compliance  which 
provide  an  equivalent  level  of  safety  with  the 
requirements  of  this  AO  may  be  used  when 
approved  by  the  Manager,  New  York  Aircraft 
Certification  Office,  FAA,  New  England 
Region. 

(h)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  85  21.197  and  21.199  to 
a  base  where  the  AD  can  be  accomplished. 

The  procedure  shall  be  done  in  accordance 
with  Schweizer  SIN  Nos.  N-217,  N-220.  N- 
221,  each  dated  January  29, 19G8.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 


accordance  with  5  U.S.C.  552(a)  and  1  CFTl 
Part  51.  Copies  may  be  obtained  from 
Schweizer  Aircraft  Corporation,  P.O.  Box  147, 
Elmira-Coming  Regional  Airport,  Elmira, 
New  York  14902.  These  documents  also  may 
be  examined  at  the  Office  of  the  Regional 
Counsel.  Federal  Aviation  Administration. 
Southwest  Region.  4400  Blue  Mound  Road. 
Fort  Worth,  Texas,  or  at  the  office  of  the 
Federal  Register,  1100  L  Street  NW.,  Room 
8401,  Washington.  DC. 

This  amendment  becomes  effective  on 
August  19, 1988. 

Issuer)  in  Fort  Worth,  Texas,  on  June  24, 
1988. 

Don  P.  Watson, 

Acting  Director.  Southwest  Region. 
[FR  Doc.  88-17629  Filed  8-4-88:  8:45  am) 

BILUNG  CODE  4nO-1S-M 


14  CFR  Part  39 

(Docket  No.  87-ANE-29;  Amdt.  39-5973] 

Airworthiness  Directives;  Schweizer 
Aircraft  Corporation  Glider  Modets 
SGS  and  SGU  Series 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  to 
all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AJD)  which 
was  previously  m=de  effective  to  all 
known  U.S.  owners  and  operators  of 
Schweizer  Glider  Models  SGS  and  SGU 
Series  by  individual  priority  letters. 
Because  typographical  errors  occurred 
in  the  part  numbers  (P/N)  in  priority 
letter  AD  87-17-01,  they  are  corrected. 
The  AD  requires  inspection,  and 
replacement  if  necessary,  of  the  tow- 
release  arm  in  the  tow-release  system 
prior  to  the  next  flight,  unless  already 
accomplished.  The  AD  is  needed  to 
prevent  jamming  of  the  tow-release 
mechanism  which  could  result  in  failure 
of  the  tow-line  to  release  from  the  glider 
and  result  in  an  unsafe  condition  during 
landing. 

DATES:  Effective  August  19, 1988  to  all 
persons  except  those  to  whom  it  was 
made  immediately  effective  by 
individual  priority  letter  AD  87-17-01, 
issued  August  18, 1987,  which  contained 
this  amendment. 
Compliance — As  required  in  the  body  of 

the  AD. 
Incorporation  by  Reference — Approved 

by  the  Director  of  the  Federal  Register 

as  of  August  19, 1988. 

ADDRESSES:  Schweizer  Aircraft 
Corporation  Service  Bulletin  (SB)  No. 
SA-005.1,  dated  January  31, 1988,  SB  No. 
SA-001.3,  dated  January  31, 1988.  and 
replacement  parts  specified  in  this  AD 


Fxj^y,  exci 
f|II!Vurthe 


may  be  obtained  from  Schweizer 
Aircraft  Corporation.  P.O.  Box  147, 
Elmira.  New  York  14902:  telephone  (607) 
739-3821. 

Copies  of  SB  No.  SA-005.1  and  SB  No. 
SA-001.3  are  contained  in  the  Rules 
Docket.  Docket  No.  87-ANE-29,  Office 
of  the  Regional  Counsel,  Federal 
Aviation  Administration.  12  New 
England  Executive  Park.  Room  311, 
Burlington,  Massachusetts  01803,  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
/,  except  federal  holidays. 

lER  INFONMA'nOM  CONTACT: 

C.  Kallis,  ANE-173,  New  York  Aircraft 
Certification  Office,  Aircraft 
Certification  Division,  Federal  Aviation 
Administration,  New  England  Division, 
181  South  Franklin  Avenue,  Room  202, 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-6428. 

SUPPI.EMENTARY  mFORMATKHL'  On 

August  18, 1987,  priority  letter  AD  87- 
17-01,  was  issued  and  made  effective 
immediately  to  all  known  U.S.  owners/ 
operators  of  certain  Schweizer  Aircraft 
Corporation  Glider  Models  SGS  and 
SGU  Series.  AD  action  resulted  from 
two  reports  that  reflects  that  certain 
Schweizer  tow-hooks  with  release  arms 
P/N's  1D217-13, 1D222-15,  1D222-17  or 
34017D-15  used  on  the  above  Schweizer 
Aircraft  Corporation  gliders,  can  create 
a  jamming  condition  of  the  tow-line  ring 
during  towing,  when  an  input  by  the 
glider  pilot  commands  release  of  the 
tow-line.  Schweizer  Aircraft 
Corporation  has  issued  SB  No.  SA-005.1, 
dated  January  31. 1988.  which  calls  for 
inspection  of  the  tow-release 
installations,  and  replacement  if 
necessary  with  new  parts.  Failure  to 
release  the  tow-line  while  towing  one  of 
these  gliders  may  result  in  an  unsafe 
condition  during  landing. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  priority  letter  AD  issued. 
August  18. 1987,  to  all  known  U.S. 
owners  and  operators  of  certain 
Schweizer  gliders.  These  conditions  still 
exist,  and  the  AD  with  typographical 
corrections  to  the  P/N's,  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  §  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  to  make  it 
effective  as  to  all  persons. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  el 
seq.].  which  statute  is  construed  to 
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preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Administration 
(FAR)  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Schweizer  Aircraft  Corp:  Applies  to  models 
(including  kit  built)  SOU  1-7;  SGS  2-8 
{TG-2);  SGS  2-12  (TG-3):  SOU  1-19;  SOU 
1-20;  SGU  1-21;  SGU  2-22.  2-22A.  2-22C, 
2-22CK,  2-22E.  2-22EK;  SGS  1-23. 1-23B. 
1-23C,  1-23D.  1-23E,  1-23F.  1-23G,  1- 
23H,  1-23H15;  SGS  1-24;  SGS  1-26, 1- 
26A.  1-26B,  1-26C,  1-26D.  1-26E;  SGS  2- 
32;  SGS  2-33.  2-33A.  2-33AK;  SGS  1-34, 
1-34R;  SGS  1-35C:  SGS  1-36  (SPRITE) 
gliders,  certificated  in  any  category. 
Compliance  is  required  prior  to  the  next 

flight  after  the  effective  date  of  this  AD, 

unless  already  accomplished. 
To  prevent  the  possibility  of  the  tow 

release  assembly  creating  a  jammed 

rondition  during  towing  and  subsequent 


failure  of  the  tow  line  to  release,  which  could 
result  in  a  forced  landing,  accomplish  the 
following: 

(a)  Inspect  the  tow  release  installation  to 
determine  if  any  of  the  following  release 
arms  are  installed: 

P/N  1D217-13. 1D222-15, 10222-17  or 

34017D-15. 

Note. — The  above  arms  can  be  identified 
by  a  lug  which  is  welded  on  the  front  face  of 
the  release  arm  as  shown  in  Figure  1  of 
Schweizer  Service  Bulletin  (SB)  No.  SA-006.1, 
dated  (anuary  31, 1988. 

(b)  Tow  release  installations  which  have 
any  of  the  release  arms  listed  in  (a)  must 
have  the  arms  replaced  in  the  following 
manner: 

P/N  1D217-13  replace  with  1D217-09 
P/N  1D222-15  replace  with  1D222-11 
P/N  1D222-17  replace  with  1D222-13 
P/N  340170-15  replace  with  340170-11 

(c)  Perfonn  the  operational  check  in 
accordance  with  Figure  4  in  Schweizer  SB 
No.  SA-001.3,  dated  January  31. 1988, 
following  release  arm  replacement. 

(dj  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AO 
may  be  approved  by  the  Manager,  New  York 
Aircraft  CertiHcation  Office,  Federal  Aviation 
Administration  (FAA),  New  England  Region, 
181  South  Franklin  Avenue,  Room  202,  Valley 
Stream,  New  York  11581. 

Schweizer  Aircraft  Corporation  SB  Nos. 
SA-005.1  and  SA-001.3,  both  dated  January 
31, 1988,  identified  and  described  in  this 
document,  are  incorporated  herein  and  made 
a  part  hereof  pursuant  to  5  U.S.C.  552(a)(1). 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  from 
Schweizer  Aircraft  Corporation,  P.O. 
Box  147,  Elmira.  New  York  14902; 
telephone  (607)  739-3821.  These 
documents  may  also  be  examined  at  the 
Office  of  the  Regional  Counsel,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  Room 
311,  Docket  No.  87-ANE-29,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

This  amendment  becomes  effective  on 
August  19, 1988,  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  individual 
priority  letter  AD  87-17-01,  issued 
August  18, 1987,  which  contained  this 
amendment. 

Issued  in  Burlington.  Massachusetts,  on 
June  23, 1988. 

Timothy  P.  Forte, 

Acting  Director.  New  England  Region. 
|FR  Doc.  8&-17630  Filed  8-4-88;  a-45  am) 
WUJN6  COOE  4»10-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  88-ASO-12) 

Revocation  of  Restricted  Area  R- 
3701B,  Fort  Cainpl>eli,  KY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revokes 
Restricted  Area  R-3701B  Fort  Campbell, 
KY.  An  FAA  review  of  the  utilization 
reports  for  R-3701B  indicated  that  this 
area  has  not  been  activated  for  a 
prolonged  period  and,  therefore,  no 
longer  needs  the  restricted  designation. 
This  action  would  return  the  airspace  to 
general  aviation  use. 

EFFECTIVE  DATE:  0901  u.t.c.  October  20, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Gallant,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9253. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  revokes 
Restricted  Area  R-3701B  For  Campbell, 
KY.  An  FAA  review  cf  the  utilization  of 
R-3701B  showed  a  history  of  inactivity 
for  that  area.  The  review  findings 
indicate  a  lack  of  a  valid  requirement 
that  would  justify  retention  of  this 
airspace.  The  Department  of  the  Army 
concurs  with  this  action.  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary  because 
this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
73.37  of  Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.60  dated  January  4, 1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefor — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 

Adoption  of  The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a).  1510. 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14 
CFR  11.69. 

§73.37    [Amended] 

2.  Section  73.37  is  amended  as  follows: 
R-3701B  Fort  Campbell.  KY 

[Removed] 

issued  in  Washington.  DC.  on  )uly  2&  1986. 
O.  E.  Falsctti, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  88-17631  Filed  8-4-86;  8:45  am] 

MLUNO  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  12 

(Docket  No.  87N-0364] 

Formal  Evidentiary  Public  Hearing; 
Time  Periods  for  Filing  Exceptions  to 
Initial  DedakMis  and  Replies  to 
Exceptions 

AOENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  governing  formal  evidentiary 
public  hearings  to  provide  for  a  period 
of  60  days  in  which  a  party  may  file 
exceptions  to  an  initial  decision  of  the 
administrative  law  judge  and  to  provide 
for  a  period  of  60  days  for  filing  replies 
to  exceptions.  FDA  also  revising  these 
regulations  to  provide  that  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner]  will  grant  extensions  of 
these  60-day  periods  only  in 
extraordinary  circumstances. 
EFFECTIVE  DATE:  September  6. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tenny  P.  Neprud.  Jr..  Division  of 
Regulations  Policy  (HFC-220).  Food  and 
Drug  Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301^43-3480. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  1. 1988  (53 
FR  2767).  FDA  issued  a  proposed  rule  to 
amend  21  CFR  12.125  of  the  agency's 
regulations  governing  formal  evidentiary 
public  hearings  to  provide  a  period  of  60 
days  in  which  parties  may  file 
exceptions  to  the  administrative  law 
judge's  initial  decision  and  a  period  of 
60  days  in  which  parties  may  file  replies 
to  exceptions.  FDA  also  proposed  to 
provide  that  the  Commissioner  would 
grant  extensions  of  the  time  for  filing 
such  exceptions  or  replies  to  exceptions 
only  in  extraordinary  circumstances. 

FDA  provided  a  period  of  60  days  for 
interested  persons  to  submit  comments 
on  the  proposed  rule.  No  comments 
were  received.  Accordingly,  for  the 
reasons  given  in  the  preamble  to  the 
proposed  rule.  FDA  is  adopting  the  rule 
with  only  minor  clarifying  changes. 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

FDA  has  analyzed  the  economic 
impact  of  this  rule  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  The  agency  has  determined  that 
the  rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  certifies  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  21  CFR  Part  12 

Administrative  practice  and 
procedure. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Comestic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  12  is  amended 
as  follows: 

PART  12— FORMAL  EVIDENTIARY 
PUBLIC  HEARING 

1.  The  authority  citation  for  12  CFR 
Part  12  is  revised  to  read  as  follows: 

Authority:  Sec.  201  et  seq..  Pub.  L.  717.  52 
Stat.  1040  as  amended  (21  U.S.C.  321  et  seq]: 
seel  et  seq..  Pub.  L.  410,  58  Stat.  682  as 
amended  (42  U.S.C.  201  et  seq.]:  sec.  4.  Pub.  L. 
91-513.  84  Stat.  1241  (42  U.S.C.  257a);  sec  301 
et  seq..  Pub.  L.  91-513,  84  Stat.  1253  (21  U.SC. 
821  et  seq.]:  sec  409(b),  Pub.  L.  242,  81  Stat. 
600  (21  U.S.C.  679(b));  sec.  14(b),  Pub.  L.  85- 
172,  82  Stat.  807  (21  U.S.C.  467f(b));  sec.  2  et 
seq..  Pub.  L.  91-597,  84  Stat.  1620  (21  U.S.C. 
1031  et  seq.]:  sees.  1-9,  Pub.  L.  625,  44  Stat. 
1101-1103  as  amended  (21  U.S.C.  141-149); 
sees.  1-10,  Ch.  358,  29  Stat.  604-607  as 
amended  (21  U.S.C.  41-50);  »ec.  2  et  seq..  Pub. 


L.  783,  44  Slat.  1406  as  amended  (15  U.S.C. 
401  et  seq.]:  sec.  1  et  seq..  Pub.  L.  89-755.  80 
Stat.  1296  as  amended  (15  U.S.C.  1451  etseq.]. 

2.  Section  12.125  is  amended  by 
revising  paragraphs  (a),  (c),  and  (d)  to 
read  as  follows; 


§  12.125 
decision. 


Appeei  from  or  review  of  Inltifll 


(a)  A  participant  may  appeal  an  initial 
decision  to  the  Commissioner  by  filing 
exceptions  with  the  Doclcets  ^ 
Management  Branch,  and  serjing  them 
on  the  other  participants,  witnin  60  days 
of  the  date  of  the  initial  decision. 
***** 

(c)  Any  reply  to  the  exceptions  is  to 
be  filed  and  served  within  60  days  of  the 
end  of  the  period  for  filing  exceptions. 

(d)  The  Commissioner  may  extend  the 
time  for  filing  exceptions  under 
paragraph  (a)  of  this  section  or  replies  to 
exceptions  under  paragraph  (c)  of  this 
section  only  upon  a  showing  by  a 
participant  of  extraordinary 
circumstances.  Such  an  extension  shall 
be  requested  by  filing  a  written  request 
with  the  Commissioner's  Executive 
Secretariat  {HF-40)  and  serving  copies 
of  the  request  on  the  Dockets 
Management  Branch  (HFA-305).  the 
Chief  Counsel  (GCF-1).  and  all  hearing 

participants. 

•        *        *        «        * 

Dated:  July  15. 1988. 
}ohn  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  88-17708  Filed  8-4-88;  8:45  am] 

BIUJNO  CODE  4t«CMI«-M 


21  CFR  Part  175 
(Docl(etNo.87F-0384] 

Indirect  Food  Additives:  Adheslves 
and  Components  of  Coatings 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule^ ^_^_ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  bis(benzoate-0)(2- 
propanolato)aluminum  as  a  component 
of  adhesives  used  in  the  manufacture  of 
containers  intended  to  contact  food. 
This  action  responds  to  a  petition  filed 
by  Kuraray  Co..  Ltd. 

DATES:  Effective  August  5. 1988; 
objections  and  requests  for  a  hearing  by 
September  6. 1988. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
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Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
lulius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  January  11. 1988  (53  FR  643),  FDA 
announced  data  petition  (FAP  7B4035] 
had  been  Hied  by  Kuraray  Co..  Ltd.,  12- 
39  Umeda.  1-Chome.  Kita-Ku,  Osaka, 
530.  Japan,  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  bisfbenzoate- 
0)(2-propanolato)aluminum  as  a 
component  of  adhesives  used  in  the 
manufacture  of  multilayer  containers 
intended  for  food  contact. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  food  additive  is  safe,  and  that  21 
CFR  175.105  should  be  amended  by 
alphabetically  adding  "bis(benzoate- 
0)(2-propanolato]aluminum  (CAS  Reg. 
No.  105442-85-1)"  as  a  new  entry  in  the 
table  in  paragraph  (c)(5). 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  fmding  of  no 
signiHcant  impact  and  the  evidence 
supporting  that  Hnding,  contained  in  an 
environmental  assessment,  may  be  <.een 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  6, 1988,  ifile 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularitly  the  provisions  of  the 


regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
docimient.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  Part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
Part  175  continues  to  read  as  follows: 

Authority:  Sees.  201(s),  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8),  348);  21 
CFR  5.10  and  5.61. 

2.  Section  175.105  is  amended  in 
paragraph  (c)(5)  by  alphabetically 
adding  a  new  entry  in  the  table  to  read 
as  follows: 

§175.105    Adhesives. 

•  *  •  *  * 

(c)  *  *  • 
(5)  *  *  * 


Sut)stances 


Limitations 


Bis(t>enzoate-0>(2- 
prooanotato)aluminuin 
(CAS  Reg  No 
105442-85-1) 


For  use  onty  as  a 
reactant  in  ttie 
preparation  of 
polyester  resins. 


Dated:  |uly  26. 1988. 
Fred  R.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  88-17640  Filed  8-4-88:  8:45  am) 
BlUJNa  COOe  4t60-01-« 


DEPARTMENT  OF  DEFENSE 

Office  Of  Vnm  Secretary 

32  CFR  Part  386 

[DoO  Directive  5133.1] 

Assistant  Secratary  of  Defense 
(International  Security  Policy) 

agency:  Department  of  Defense. 
ACTION:  Final  rule. 


summary:  This  part  adds  32  CFR  Part 
386  to  identify  the  Assistant  Secretary  of 
Defense  (International  Security  Policy) 
and  delineates  its  responsibilities, 
functions,  relationships,  and  authorities 
pursuant  to  the  authority  vested  in  the 
Secretary  of  Defense  under  10  U.S.C. 
136. 

EFFECTIVE  DATE:  September  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  R.  Furtner.  Office  of  the  Director  of 
Administration  and  Management,  the 
Pentagon.  Washington,  DC  20301-1950, 
telephone  (202)  695-4281. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Fart  386 

Organization  and  function. 

Accordingly.  Title  32.  Chapter  1.  is 
amended  to  add  Part  386  as  follows: 

PART  386— ASSISTANT  SECRETARY 
OF  DEFENSE  (INTERNATIONAL 
SECURITY  POLICY) 


Sec. 

3W1 

Purpose. 

386.2 

Definition. 

386.3 

Responsibilities  and  functions 

386.4 

Relationships. 

386.5 

Authorities. 

386.6 

Effective  date. 

Authority:  10  U.S.C.  136. 

S  386.1    Purpose. 

This  part: 

(a)  Establishes,  pursuant  to  10  U.S.C. 
136,  the  position  of  Assistant  Secretary 
of  Defense  (International  Security 
Policy)  (ASD(ISP))  under  the  direction, 
authority,  and  control  of  the  Under 
Secretary  of  Defense  for  Policy 
(USD(P)). 

(b)  Assigns  responsibilities,  functions, 
relationships,  and  authorities,  as 


«» 


Federal  Register  /  Vol.  53.  No.  151  /  Friday.  August  5,  1988  /  Rules  and  Regulations  29455 


prescribed  herein  Do  the  ASD(ISP)  in 
accordance  with  DoD  Directive  5111.1.' 

§386.2    Definition. 

DoD  Components.  The  Office  of  the 
Secretary  of  Defense,  the  MiUtary 
Departments,  the  Organization  of  the 
loint  Chiefs  of  Staff,  the  Unified  and 
Specified  Commands,  the  Inspector 
General  of  the  Department  of  Defense, 
and  the  Defense  Agencies. 

§  386.3    Responsibilities  and  functions. 

The  Assistant  Secretary  of  Defense 
(International  Security  Policy)  is  the 
Principal  Staff  Assistant  and  advisor  to 
the  Under  Secretary  of  Defense  for 
Policy  and  the  Secretary  of  Defense  for 
defense  policy  and  planning  related  to 
nuclear  weapons  policy  and  strategy, 
technology  transfer,  East-West  trade, 
arms  negotiations  and  nuclear 
nonproliferation.  The  ASD(ISP)  is  also 
the  principal  staff  advisor  on  other 
political-military  and  international 
economic  matters  involving  the  North 
Atlantic  Treaty  Organization  (NATO), 
Europe,  and  the  Soviet  Bloc.  In  the 
exercise  of  these  responsibilities,  the 
ASD(ISP)  shall: 

(a)  Formulate  policy  related  to 
strategic  offensive  and  defensive  forces 
including  strategic  reserve  forces  and 
theater  nuclear  forces. 

(b)  Formulate  policy  related  to  NATO, 
Europe,  and  the  Soviet  Bloc. 

(c)  Develop  and  oversee  DoD  policy 
for  technology  transfer  matters 
including,  but  not  limited  to,  U.S.  and 
Coordinating  Committee  (COCOM) 
export  licenses,  strategic  trade, 
munitions  licenses,  technology  transfer 
aspects  of  security  assistance  programs, 
U.S.  and  international  technology 
controls,  arms  cooperation  programs, 
and  international  personnel  and 
technical  data  exchanges. 

(d)  Develop  DoD  policy  positions  and 
recommendations  regarding  nuclear 
nonproliferation  policy  and  arms  control 
and  disarmament  negotiations,  both 
nuclear  and  conventional,  as  well  as 
other  multilateral  security  negotiations. 

(e)  Conduct  and  manage  day-to-day 
bilateral  relations  with  all  foreign 
governments  in  assigned  geographic 
areas  of  responsibility. 

(f)  Promote  coordination,  cooperation, 
and  joint  planning  on  armaments 
development  with  NATO  allies. 

(g)  Formulate  policy  related  to 
strategic  offensive  and  defensive  forces, 
including  strategic  reserve  forces, 


'  Copies  may  be  oblHined.  if  needpd.  from  Ihp  US 
Naval  Publications  and  Forms  Cenler.  Attn:  Code 
10B2.  5801  Tabor  Avenue.  Philadelphia.  PA  19120 


theater  nuclear  forces,  nuclear  forces 
and  their  employment,  and  pertinent 
budget  considerations,  and  provide 
oversight  and  implementation  of  that 
policy. 

(h)  Develop  DoD  positions  and 
recommendations,  and  coordinate  all 
policy  matters  concerning  security 
assistance.  Military  Assistance 
Advisory  Groups  and  other  missions 
pertaining  to  security  assistance  for 
NATO,  NATO  members,  and  other 
European  countries. 

(i)  Develop,  negotiate,  and  monitor 
defense  cooperation  agreements  with 
foreign  governments  in  assigned 
geographic  areas  of  responsibility. 

(j)  Provide  international  economic, 
trade,  and  security  policy  guidance  and 
recommendations  on  East-West  and 
West-West  relations  and  the  NATO 
Alliance,  other  European  countries,  and 
the  Soviet  Bloc,  including  trade,  export, 
economic  security,  energy,  arms  transfer 
and  collaboration,  alliance  readiness 
issues,  and  foreign  investments  in  the 
United  States. 

(k)  Cooperate  with  the  Under 
Secretary  of  Defense  (Research  and 
Engineering)  and  the  Assistant 
Secretary  of  Defense  (Acquisition  and 
Logistics)  to  develop  industrial 
cooperation  and  coproduction 
arrangements  with  foreign  countries 
under  ASD(ISP)  cognizance. 

(1)  Participate  in  those  planning, 
programming,  and  budgeting  activities 
that  relate  to  assigned  areas  of 
responsibility. 

(m)  Represent  the  Office  of  the 
USD(P)  in  National  Disclosure  Policy 
Committee  (NDPC)  actions. 

(n)  Represent  DoD  on  the  Committee 
on  Foreign  Investment  in  the  U.S. 
(CFIUS). 

(0)  Serve  as  DoD  focal  point  for 
Foreign  Military  Rights  Affairs, 
negotiations  on  military  facilities, 
operating  rights,  status  of  forces  and 
international  political-military  matters, 
and  monitor  agreements  with  foreign 
countries  under  ASD(ISP)  cognizance. 

(p)  Perform  such  other  duties  as  the 
Secretary  of  Defense  and  the  USD(P) 
may  prescribe. 

§386.4    Relationships. 

(a)  In  the  performance  of  duties,  the 
ASD(ISP)  shall: 

(1)  Coordinate  and  exchange 
information  with  other  DoD  and  Federal 
organizations  having  collateral  or 
related  functions. 

(2)  Use  existing  facilities  and  services, 
whenever  practicable,  to  achieve 
maximum  efficiency  and  economy. 

(b)  DoD  Components  shall  coordinate 
all  matters  concerning  the 


responsibilities  and  functions  cited  in 
S  386.3  with  the  ASD(ISP). 

§386.5    Authorities. 

The  ASD(P)  is  hereby  delegated 
authority  to: 

(a)  Issue  DoD  Instructions,  DoD 
publications,  and  one-time  directive- 
type  memoranda,  consistent  with  the 
DoD  5025.1-M,  which  carry  out  policies 
approved  by  the  Secretary  of  Defense,  in 
assigned  areas  of  responsibility. 
Instructions  to  the  Military  Departments 
shall  be  issue'i  through  the  Secretaries 
of  those  Departments  or  their  designees. 
Instructions  to  Unified  and  Specified 
Commands  shall  be  issued  through  the 
Joint  Chiefs  of  Staff  (JCS). 

(b)  Participate  in  interdepartmental 
activities  as  required  to  carry  out 
functions. 

(c)  Obtain  such  reports,  information, 
advice,  and  assistance,  consistent  with 
policies  and  criteria  of  DoD  Directive 
5000.19,^  as  necessary. 

(d)  Communicate  directly  with  heads 
of  DoD  Components.  Communications  to 
the  Commanders  of  the  Unified  and 
Specified  Commands  shall  be 
coordinated  with  the  JCS;  all  JCS 
security  assistance  communicates 
regarding  NATO  and  Europe  shall  be 
coordinated  with  the  ASD(ISP). 

(e)  Establish  arrangements  for  DoD 
participation  in  those  non-DoD 
gcvcrnmental  programs  for  which 
primary  cognizance  is  assigned. 

(f)  Communicate  with  other 
government  agencies,  representatives  of 
the  Legislative  Branch,  and  the  public, 
as  appropriate,  in  carrying  out  assigned 
functions. 

§386.6    Effective  date. 

This  part  is  effective  September  27. 
1985. 

Linda  M.  Bynum. 

Alternative  OSD  Federal  Register  Liaison 
Officer.  Depart  men  I  of  Defense. 
August  2. 1988. 
(FR  Doc.  88-17725  Filed  8-4-88;  8:45  am) 

BILLING  COOE  3810-01-M 


32  CFR  Part  389 
[DoD  Directive  5105.391 
Director  of  Net  Assessment 
agency:  Department  of  Defense. 
action:  Final  rule. 

summary:  This  part  adds  32  CFR  Part 
389  to  Identify  the  Director  of  Net 
Assessment  and  delineates  its 
responsibilities,  functions,  relationships. 


'  See  foolnole  1  to  {  38e.1|b). 
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and  authorities  pursuant  to  the  authority 
vested  in  the  Secretary  of  Defense  under 
10  U.S.C.  131. 

EFFECTIVE  DATE:  September  Z7, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.  Kennedy.  Office  of  the  Director  of 
Administration  and  Management,  the 
Pentagon.  Washington.  DC  20301-1950. 
telephone  (202)  697-1142. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  389 

Organization  and  function. 

Accordingly,  Title  3Z  Chapter  I,  is 
amended  to  add  Part  389  as  follows: 


PART  389— DIRECTOR  OF  NET 

ASSESSMENT 

Sec. 

389.1 

Purpose. 

389.2 

Definition. 

3(»3 

Responsibilities. 

389.4 

Functions. 

389.5 

Authorities. 

389.8 

Relationships. 

389.7 

Effective  date. 

Authority:  10  U.S.C.  131. 

§  389.1    Purpose. 
This  part: 

(a]  Establishes,  pursuant  to  10  U.S.C. 
131,  the  position  of  Director  of  Net 
Assessment  under  the  direction, 
authority,  and  control  of  the  Under 
Secretary  of  Defense  for  Policy  (USD(P)) 
in  accordance  with  DoD  Directive 
5111.1.  > 

(b)  Assigns  responsibilities,  functions, 
relationships,  and  authorities,  as 
prescribed  herein,  to  the  Director  of  Net 
Assessment. 

§389.2    Definition. 

DoD  Components.  The  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  Unified  and 
specified  Commands,  the  Inspector 
General  of  the  Department  of  Defense, 
and  the  Defense  Agencies. 

§  389.3    Responsibilities. 

The  Director  of  Net  Assessment  shall 
be  the  Principal  Staff  Assistant  and 
advisor  to  the  Under  Secretary  of 
Defense  for  Policy  (USD(P))  and  the 
Secretary  of  Defense  on  net  assessment 
matters. 

§  389.4    Functions. 

Under  the  general  direction  of  the 
USD(P),  pursuant  to  DoD  Directive 
5111.1.  and  the  Secretary  of  Defense,  the 
Director  of  Net  Assessment  shall 
perform  the  following  functions: 


'  Copies  may  t>e  obtained  if  needed,  from  the  U.S. 
Naval  Publications  and  Forms  Center.  Attn:  Code 
1062.  Tabor  Avenue.  Philadelphia.  PA  19120. 


(a)  Develop  net  assessments  of 
current  and  projected  U.S.  and  foreign 
military  capabilities  by  theater,  region, 
function,  or  mission,  in  accomplishing 
these  net  assessments,  the  Director  may 
call  upon  all  available  intelligence  data 
and  all  available  friendly  force  data. 

(b)  Accomplish  or  provide  for  the 
development  of  specific  net  assessments 
of  current  and  projected  U.S.  and  foreign 
capabilities,  operational  tactics,  doctrine 
and  major  weapons  categories  or 
systems. 

(c)  Develop,  advise,  and  consult  on 
the  net  assessment  portion  of  the 
Secretary's  Annual  Defense  Report, 
congressional  testimony,  and  foreign 
government  discussions,  and  provide 
guidance  for  the  preparation  of  the 
Chairman,  Joint  Chiefs  of  Staff  (CJCS) 
Posture  Statement. 

(d)  Provide  guidance  or  staff 
assistance  and  representation  for  the 
Secretary  of  Defense  in  the  development 
of  national  act  assessments  by  the 
National  Security  Council  and  act  as 
primary  focal  point  for  joint  efforts  writh 
the  intelligence  community  to  produce 
net  assessments. 

(e)  Coordinate  and  review  net 
assessment  efforts  throughout  the 
Department  of  Defense. 

(f)  Provide  support  for  the 
improvement  and  development  of  net 
assessments  within  the  Department  of 
Defense,  including,  but  not  limited  to, 
the  maintenance  of  a  library  of 
historical  all-source  intelligence  and 
friendly  force  data. 

(g)  Provide  objective  analysis  of 
policy,  doctrine,  strategy,  goals,  and 
objectives,  as  requested  or  determined 
necessary. 

§  389.5    Auttiorities. 

In  the  discharge  of  responsibilities 
and  performance  of  functions  as 
prescribed  herein,  the  Director  of  Net 
Assessment  is  hereby  delegated  the 
following  authorities  on  behalf  of  the 
USD(P)  and  the  Secretary  of  Defense: 

(a)  Task  directly  the  organizational 
elements  within  the  DoD  Components, 
and  the  intelligence  community  to 
provide  assistance,  information 
consistent  with  DoD  Directive  5000.19,* 
data  processing,  and  other  support  for 
the  development  of  net  assessment  and 
other  related  functions,  such  as  strategic 
planning  and  strategic  force  plans,  as 
necessary, 

(b)  Obtain  external  assistance,  as 
appropriate,  from  the  Defense  Agencies, 
intelligence  community,  and  other 
organizations  of  the  executive  and 
legislative  branches  of  the  government. 


2  See  footnote  1  to  f  387.1(8). 


(c)  Direct  the  work  of  assigned  staff 
and  convene  and  direct  the  performance 
of  working  groups,  task  forces,  and  other 
provisional  bodies,  as  appropriate,  in 
the  development  of  net  assessments  or 
execution  of  other  assigned  functions. 

(d)  Communicate  with  other 
government  agencies  as  necessary  to 
perform  assigned  functions. 

Relatlonstiips. 

r  of  Net  Assessment  shall 
ugh  the  USO(P)  to  the 
of  Defense. 

§  389.7    Effective  Date. 

This  part  is  effective  September  27, 
1985. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
August  2. 1988. 
|FR  Doc.  88-17726  Filed  8-4-88:  a45  amj 

BILLIfMi  CODE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

ICGO09-M-27] 

Special  Local  Regulations;  Cleveland 
National  Air  Show,  Cleveland,  OH; 
Lake  Erie 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Cleveland 
National  Air  Show  which  is  to  be 
conducted  over  the  eastern  portion  of 
Cleveland  Harbor  from  1  September 
through  5  September  198a  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  and  property  on  navigable 
waters  during  the  event. 
EFFECTIVE  DATES:  These  regulations 
become  effective  on  1  September  and 
terminate  on  5  September  1988. 
FOR  FURTHER  INFORMATION  CONTACT 
MST2  Scott  E.  Befus,  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District, 
1240  E  9th  St.,  Cleveland,  OH  44199, 
(216)  522-3982. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rule  making  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District 
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until  5  May  1988,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

This  has  been  an  annual  event  for 
many  years  and  no  negative  comments 
concerning  it  have  been  received. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MST2  Scott  E.  Befus,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
C.  V.  Mosebach,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Cleveland  National  Air  Show  will 
be  conducted  over  the  eastern  portion  of 
Cleveland  Harbor  from  the  1st  of 
September  through  the  5th  of  September 
1988.  This  event  will  have  low  flying 
aircraft  demonstrations,  high 
performance  aircraft  aerobatics, 
parachutists,  and  other  events  which 
could  pose  hazards  to  navigation  in  the 
area.  Vessels  desiring  to  transit  the  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  (Officer-in- 
Charge,  U.S.  Coast  Guard  Station, 
Cleveland,  Ohio). 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  PR  11034;  February  26, 
1979).  Because  of  the  short  duration  of 
these  regulations,  their  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0927  to  read  as 
follows: 


§  100.35-0927    Clavcland  National  Air 
Show,  Cleveland,  OH — Lake  Erie. 

The  following  area  will  be  closed  to 
vessel  navigation  or  anchorage  from  2:30 
p.m.  (local  time)  until  5:30  p.m.  on  1  and 
2  September;  8:30  a.m.  until  5:30  p.m.  on 
3,  4  and  5  September  1988. 

(a)  Restricted  Area.  That  portion  of 
Lake  Erie  and  Cleveland  Harbor 
enclosed  by  a  line  running  from  the 
northeast  comer  of  Dock  No.  24 
northwest  to  a  point  on  the  east 
breakwall  at  41  degrees  30  minutes  36.0 
seconds  North,  81  degrees  42  minutes 
34.2  seconds  West;  thence, 
northeastward  along  the  breakwall  to  41 
degrees  30  minutes  51.7  seconds  North, 
81  degrees  42  minutes  07.6  seconds 
West;  then,  northwestward  to  41 
degrees  31  minutes  08.1  seconds  North, 
81  degrees  42  minutes  22.2  seconds 
West;  thence,  eastward  to  41  degrees  32 
minutes  18.1  seconds  North,  81  degrees 
40  minutes  17.0  seconds  West;  then, 
southeastward  to  a  point  on  the  east 
breakwall  at  41  degrees  32  minutes  02.5 
seconds  North,  81  degrees  40  minutes 
03.4  seconds  West;  continuing  east  along 
the  breakwall  to  41  degrees  32  minutes 
13.2  North,  81  degrees  39  minutes  44.0 
seconds  West;  then,  southeast  to  a  point 
on  the  shoreline  at  position  41  degrees 
31  minutes  49.8  seconds  North,  81 
degrees  39  minutes  20.5  seconds  West; 
thence,  shoreline  to  the  northeast  comer 
of  Dock  No.  24. 

(b)  Special  Local  Regulations.  (1) 
Vessels  desiring  to  transit  the  restricted 
area  may  do  so  only  with  the  prior 
approval  of  the  Patrol  Commander  and 
when  so  directed  by  that  officer.  The 
Patrol  Commander  may  be  contacted  on 
channel  16(156.8  MHZ)  by  the  call  sign 
"Coast  Guard  Patrol  Commander". 
Vessels  will  be  operated  at  a  no  wake 
speed  and  in  a  manner  which  will  not 
endanger  participants  in  the  event  or 
any  other  craft.  These  rules  shall  not 
apply  to  participants,  or  vessels  of  the 
patrol  in  the  performance  of  their 
assigned  duties. 

(2)  No  vessel  shall  anchor  or  drift  in 
the  area  restricted  to  navigation. 

(3)  A  succession  of  sharp,  short, 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signalled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  All  persons  in  charge  of,  or 
operating  vessels  in  the  area  covered  by 
the  above  Special  Local  Regulations  are 
required  to  promptly  obey  the  directions 
of  the  Patrol  Commander  and  the  men 
acting  under  his  instructions  in 


connection  with  the  enforcement  of 
these  Special  Local  Regulations. 

(c)  Effective  Date:  This  section  is 
effective  from  2:30  p.m.  (local  time)  on  1 
September  1988  until  5:30  p.m.  (local 
lime)  on  5  September  1988. 

Dated:  July  25. 1988. 
R.A.  Appelliauni, 

RADM.  U.S.  Coast  Guard.  Commander.  Ninth 
Coast  Guard  District. 
|FR  Doc.  88-17625  Filed  8-4-88:  8:45  am] 
BILLING  CODE  4S10-14-M 


33  CFR  Part  100 
[CGD  09-88-28 

Special  Local  Regulations:  Labor  Day 
Fireworks  Display,  Maumee  River, 
Toledo,  OH 

agency:  Coast  Guard,  DOT. 
action:  Final  mie. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Labor  Day 
Fireworks  Display.  This  event  will  be 
held  on  the  Maumee  River  on  5 
September  1988  with  an  alternate  date 
of  9  September  1988.  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
and  property  on  navigable  waters  during 
the  event. 

EFFECTIVE  DATES:  These  regulations 
become  effective  on  5  September  1988 
and  terminate  on  9  September  1988. 
FOR  FURTHER  INFORMATION  CONTACT 
MST2  Scott  E.  Befus,  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District, 
1240  E  9th  St.,  Cleveland,  OH  44199. 
(216)  522-3982. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District 
until  9  June,  1988,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

This  has  been  an  annual  event  for 
many  years  and  no  negative  comments 
concerning  it  have  been  received. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
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procedures  (44  PR  11034;  February  26, 
1979).  Because  of  the  short  duration  of 
these  regulations,  their  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MST2  Scott  E.  Befus,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
C.  V.  Mosebach,  project  attorney,  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Labor  Day  Fireworks  Display  will 
be  conducted  on  the  Maumee  River  on  5 
September  1988.  The  alternate  date  for 
the  event  will  be  9  September  1988.  This 
event  will  have  falling  debris  and  ash 
and  an  unusually  large  concentration  of 
spectator  boats  could  pose  hazards  to 
navigation  in  the  area.  Vessels  desiring 
to  transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  (U.S.  Coast  Guard  Station, 
Toledo,  OH). 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0928  to  read  as 
follows: 

§  100.35-0928    Labor  Day  Fireworks 
Display,  Maumee  River. 

(a)  Regulated  Area.  (1)  The  following 
area  will  be  closed  to  vessel  navigation 
or  anchorage  for  vessels  of  65  feet  in 
length  or  greater  from  8:30  p.m.  (local 
time)  until  10:00  p.m.  on  5  September 
1988:  That  portion  of  the  Maumee  River 
from  the  Cherry  Street  Bridge  to  the 
Anthony  Wayne  Bridge. 

(2)  The  following  portion  of  the 
Maumee  River  will  be  closed  to  all 
vessel  tragic,  from  8:30  p.m.  (local  time) 
until  10:00  p.m.  on  5  September  1988: 
That  portion  of  the  Maumee  River 
within  a  500  foot  radius  of  the  fireworks 
barges. 


[h]  Special  Local  Regulations.  (1) 
Vessels  under  65  feet  shall  begin 
clearing  the  shipping  channels  at  9:45 
p.m.  local  or  when  the  fireworks  display 
ends,  whichever  comes  first. 

(2)  Two  60  foot  fireworks  barges  will 
be  moored  at  the  City  of  Toledo  Division 
of  Streets,  Harbor  and  Bridges  Building 
Dock.  Vessel  masters  shall  pass  with 
caution. 

(3)  If  the  weather  on  5  September  1988 
is  inclement,  the  fireworks  display  and 
the  river  closure  will  be  postponed  until 
8:30  p.m.  to  10:00  p.m.  on  9  September 
1988.  If  postponed,  notice  will  be  given 
on  5  September  1988  over  the  U.S.  Coast 
Guard  Radio  Net. 

(4)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 
The  Patrol  Commander  may  be 
contacted  on  channel  16(156.8  MHZ)  by 
the  call  sign  "Coast  Guard  Patrol 
Commander".  Vessels  will  be  operated 
at  a  "no  wake"  speed  to  reduce  the 
wake  to  a  minimum  and  in  a  manner 
which  will  not  endanger  participants  in 
the  event  or  any  other  craft.  These  rules 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol,  in  the 
performance  of  their  assigned  duties. 

(5)  A  succession  on  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 
in  explusion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(c)  Effective  Date.  This  section  is 
effective  from  8:30  p.m.  (e.d.f.)  on  5 
September  1988  until  10:00  p.m.  on  9 
September  1988. 

Dated:  ]uiy  25. 1988. 
R.A.  Appeibaum, 

RADM,  U.S.  Coast  Guard.  Commander,  Ninth 

Coast  Guard  District. 

|FR  Doc.  88-17626  Filed  8-4-88;  8:45  am] 
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33  CFR  Part  165 

[COTP  Cleveland  Regulation  88-05] 

Safety  Zone  Regulatlona;  Old  River 
and  Cuyahoga  River,  Cleveland,  OH 

AQENCY:  Coast  Guard,  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is  re- 
establishing ten  safety  zones  in  the  Old 
River  and  the  Cuyahoga  River  and  their 
adjoining  shore  areas.  They  are  identical 
to  previously-established  zones  with  the 


exception  that  cargo  vessels  may 
temporarily  moor  in  the  zones  while 
conducting  loading/unloading 
operations  until  those  operations  are 
complete.  The  zones  are  needed  to 
protect  life  and  property  associated  with 
moored,  standing  or  anchored  vessels 
from  a  safety  hazard  arising  from  the 
transit  of  vessels  over  1,600  gross  tons. 
Entry  into  these  zones  is  generally 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port, 
Cleveland,  OH.  However,  vessels  may 
transit,  but  not  moor,  stand  or  anchor  in, 
these  zones  as  necessary  to  comply  with 
the  Inland  Navigation  Rules  or 
otherwise  facilitiate  safe  navigation. 
And,  cargo  vessels  conducting  loading/ 
unloading  operations  may  temporarily 
moor  in  the  zones  until  operations  are 
complete. 

DATES:  This  regulation  become  effective 
on  August  1. 1988.  It  terminates  on 
December  1, 1988  unless  sooner 
terminated  by  the  Captain  of  the  Port, 
Cleveland.  Comments  on  this  regulation 
must  be  received  on  or  before  December 
1,1988. 

ADDRESS:  Comments  should  be  mailed 
to  Commanding  Officer,  Marine  Safely 
Office,  1055  East  Ninth  Street, 
Cleveland,  OH  44114.  The  comments 
will  be  available  for  inspection  and 
copying  at  the  same  location.  Normal 
office  hours  are  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

CDR  Patrick  A.  Turlo.  Captain  of  the 
Port,  (216)  522-4406. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  .553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  further  damage  to  the 
vessels  involved  or  further  injury  to  the 
people  involved. 

Although  this  regulation  is  published 
as  an  emergency  final  rule  without  prior 
notice,  an  opportunity  for  public 
comment  is  nevertheless  desirable  to 
ensure  that  the  regulation  is  both 
reasonable  and  workable.  Accordingly, 
persons  wishing  to  comment  may  do  so 
by  submitting  written  comments  to  the 
office  listed  under  "AOORESS"  in  this 
preamble.  Conunenters  should  include 
their  names  and  addresses,  identify  the 
docket  number  for  the  regulations,  and 
given  reasons  for  their  comments.  Based 
upon  comments  received,  the  reg«ilation 
may  be  changed. 
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Drafting  Information:  The  drafters  of 
this  regulation  are  CDR  Patrick  A.  Turlo. 
the  Captain  of  the  Port,  Cleveland,  and 
LCDR  Carl  V.  Mosebach.  project 
attorney.  Ninth  Coa»t  Guard  District 
Legal  Office. 

Discussion  of  Regulation:  The 
circumstance  requiring  this  regulation 
results  from  large  vessels  (lakers) 
transiting  the  Cuyahoga  River  an 
average  of  four  times  a  day  through 
areas  used  increasingly  by  a  large 
number  of  small,  mainiy  recreational 
vessels.  A  pattern  of  collisions  between 
large,  underway  vessels  and  small 
vessels  located  on  the  insides  of  bends 
in  the  river  has  been  identified.  On 
August  31, 1987,  one  such  collision 
resulted  in  severe  damage  to  two 
recreational  boats,  one  of  which  had 
persons  on  board. 

Ten  areas  are  considered  to  present 
the  greatest  danger  to  Ufe  and  properly 
based  on  collisions  that  have  occurred 
or  are  likely  to  occur.  Those  areas  are  in 
the  vicinity  of  the  river  bends  by 
Ontario  Stone,  Shooters.  Nautica  Stage, 
Columbus  Road  Bridge,  Alpha  Precast 
Products  (United  Ready  Mix),  Upriver 
Marina  and  Shippers  C&D.  Preventing 
mooring,  standing  or  anchoring  of 
vessels  in  these  areas  will  decrease 
danger  to  lives  and  property. 

Seven  safety  zones  were  established 
on  September  3, 1987.  Those  zones  were 
located  at  specific  bends  in  the 
Cuyahoga  River  at  which  a  history  of 
mishaps  had  developed,  and  were 
successful  in  preventing  further  mishaps 
at  those  designated  areas.  During  the 
period  in  which  the  emergency  rules 
were  in  effect,  the  Captain  of  the  Port 
continued  to  study  the  river  traffic 
situation,  and  determined  that  three 
other  areas  presented  a  severe  hazard  to 
life  and  property  should  small  craft  be 
allowed  to  moor  there.  These  areas  were 
incorporated  into  a  proposed  regulation 
which  would  make  all  ten  areas 
permanent  safety  zones,  which  was 
published  in  the  Federal  Register  on 
December  3, 1987. 

The  comments  concerning  these 
proposed  regulations  resulted  in  the 
Captain  of  the  Port  holding  a  public 
hearing  on  March  7, 1988  at  which 
several  witnesses  expressed  the  desire 
to  form  a  working  group  which  would 
study  the  river  situation,  and  present  a 
mutually  agreeable  solution  to  the 
Captain  of  the  Port  within  ninety  days. 
The  Captain  of  the  Port  agreed  to  this, 
and  significant  progress  was  made.  The 
ninety  day  deadline  havirig  expired,  the 
working  group  has  requested  an 
additional  extension  of  the  comment 
period.  The  Captain  of  the  Port  has 
agreed  to  this,  and  has  extended  the 
comment  period  to  December  1, 1988. 


These  emergency  regulations  are 
being  effected  in  order  to  continue  to 
safeguard  life  and  property  while  that 
group  continues  its  work. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water). 

Security  measures.  Vessels, 
Waterways. 

Regulation:  In  consideration  of  the 
foregoing.  Subpart  C  of  Part  165  of  Title 
33,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  165-{  AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1,  6.04-6  and  160.5. 

2.  A  new  §  165.T0901  is  added  to  read 
as  follows: 

§16S.TS901    Old  River  and  Cuyahoga 
River,  Cleveland,  Ohio. 

(a)  Location.  The  waters  of  the 
Cuyahoga  River  and  Old  River 
extending  ten  (10)  feet  into  the  river  at 
the  following  ten  (10)  locations, 
including  the  adjacent  shorelines,  are 
safety  zones: 

(1)  One  hundred  (100)  feel  downriver 
to  one  hundred  (100)  feet  upriver  from  41 
degrees  29'53.5"N,  81  degrees  42'33.5"W, 
which  is  the  knuckle  on  the  north  side  of 
Old  River  entrance  at  Ontario  Stone. 

(2)  Fifty  (50)  feet  downriver  and  Fifty 
(50)  feet  upriver  from  41  degrees 
29'48.4"N,  81  degrees  42'44"W.  which  is 
the  knuckle  adjacent  to  the  Ontario 
Stone  warehouse  on  the  south  side  of 
Old  River. 

(3)  From  41  degrees  29'51.1"N,  81 
degrees  42'32.0"W,  which  is  the  comer 
of  Nicky's  Pier  at  Sycamore  Slip  on  the 
Old  River,  to  fifty  (50)  feet  east  of  41 
degrees  29'55.1"N,  81  degrees  42'27.6"W, 
which  is  the  north  point  of  the  pier  at 
Shooter's  Restaurant  on  the  Cuyahoga 
River. 

(4)  Twenty-five  (25)  feet  downriver  to 
twenty-five  (25)  feet  upriver  of  41 
degrees  29'48.9"N,  81  degrees  42'10,7"W, 
which  is  the  knuckle  toward  the 
downriver  corner  of  the  Nautical  stage. 

(5)  Ten  (10)  feet  downriver  to  ten  (10) 
feet  upriver  of  41  degrees  29'45.5"N,  81 
degrees  42'9.7"W,  which  is  the  knuckle 
toward  the  upriver  comer  of  the  Nautica 
stage. 

(6)  The  fender  on  the  west  bank  of  the 
river  at  41  degrees  29'45.2"N,  81  degrees 
42'10"W,  which  is  the  knuckle  at 
Bascule  Bridge  (railroad). 


(7)  The  two  hundred  seventy  (270)  foot 
area  on  the  east  bank  of  the  river 
between  the  Columbus  Road  bridge  (41 
degrees  29'18.8"N,  81  degrees 
42'02.3"W),  to  the  chain  link  fence  at  the 
upriver  end  of  Commodores  Club 
Marina. 

(8)  Fifty  (50)  feet  downriver  to  twenty- 
five  (25)  feet  upriver  from  41  degrees 
29'24.5"N,  81  degrees  41 '57.2  "W,  which 
is  the  knuckle  at  the  Upriver  Marina  fuel 
pump. 

(9)  Seventy-five  (75)  feet  downriver 
and  seventy-five  (75)  feet  upriver  from 
41  degrees  29'33.7"N,  81  degrees 
41'57.5 'W,  which  is  the  knuckle 
adjacent  to  the  warehouse  at  Alpha 
Precast  Products  (United  Ready  Mix). 

(10)  Fifteen  (15)  feet  downriver  to 
fifteen  (15)  feet  upriver  from  41  degrees 
29'41'N,  81  degrees  41'3a6"W.  which  is 
the  end  of  the  chain  link  fence  between 
Jim's  Steak  House  and  Shipper's  C&D. 

(b)  Regulations. — (1)  General  Rule. 
Except  as  provided  below,  entry  of  any 
kind  or  for  any  purpose  into  the 
foregoing  zones  is  strictly  prohibited  in 
accordance  with  the  general  regulations 
in  §165.23  of  this  part 

(2)  Exception.  Vessels  may  transit,  but 
not  moor,  stand  or  anchor  in.  the 
foregoing  zones  as  necessary  to  comply 
with  the  Inland  Navigation  Rules  or  to 
otherwise  facilitate  safe  navigation. 
Cargo  vessels  of  1,600  gross  tons  (GT)  or 
greater  conducting  loading/unloading 
operations  may  temporarily  moor  in  the 
zones  until  operations  are  complete. 

(3)  Waivers.  Owners  or  operators  of 
docks  wishing  a  partial  waiver  of  these 
regulations  may  apply  to  the  Captain  of 
the  Port,  Cleveland.  Waivers  received 
under  the  previous  emergency  rule  will 
remain  in  effect  until  December  1, 1988. 
Partial  waivers  will  only  be  considered 
to  allow  for  the  mooring  of  vessels  in  a 
safety  zone  when  vessels  of  1.600  GT  or 
greater  are  not  navigating  in  the 
proximate  area.  Any  requests  for  a 
waiver  must  include  a  plan  to  ensure 
immediate  removal  of  any  vessels 
moored  in  a  safety  zone  upon  the 
approach  of  a  vessel(s)  1,600  GT  or 
greater. 

(c)  Effective  date:  This  regulation 
becomes  effective  on  August  1, 1988.  It 
terminates  on  December  1. 1988  unless 
sooner  terminated  by  the  Captain  of  the 
Port. 

Dated:  July  22.  1988. 
Patrick  A.  Turlo, 

Captain  of  the  Port.  Cleveland  OH. 
|FR  Doc.  88-17624  Filed  8-4-88:  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  232 

Authority  of  Postal  Inspectors 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  The  purpose  of  this  final  rule 
is  to  correct  an  omission  in  postal 
regulations  by  including  in  the 
regulations  governing  conduct  on  postal 
premises  (39  CFR  Part  232)  a  statement 
of  the  authority  of  Postal  Inspectors  to 
enforce  those  regulations. 

EFFECTIVE  DATE:  August  5, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.J.  Bauman,  (202)  268-4415. 

SUPPLEMENTARY  INFORMATION:  Postal 
Inspectors  derive  enforcement  authority 
from  39  U.S.C.  404(a)(7).  18  U.S.C.  3061, 
and  39  CFR  233.1.  These  broad  grants  of 
authority  include  the  power  to  enforce 
all  Postal  Service  rules  and  regulations. 
The  purpose  of  this  final  rule  is  to 
include  a  specific  statement  of  that 
authority  in  the  postal  regulations 
governing  conduct  on  postal  premises. 
Therefore,  to  carry  out  the  purpose 
stated  above,  39  CFR  232.1(q)  is 
amended  by  adding  a  new  subsection 
specifically  permitting  Postal  Inspectors 
to  enforce  postal  building  regulations. 
Accordingly,  39  CFR  Part  232  is 
amended  as  follows: 

List  of  Subjects  in  39  CFR  Fart  232 

Law  enforcement.  Postal  Service. 

PART  232— [AMENDED] 

1.  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401.  403(b)(3).  404(a)(7); 

40  U.S.C.  318.  318a,  318b,  318c;  sec.  609, 
Treasury.  Postal  Service  and  General 
Government  Appropriations  Act.  1988,  Pub.  L. 
100-202: 18  U.S.C.  3061. 

2.  In  §  232.1.  paragraph  (q)(3)  is  added 
to  read  as  follows: 

§  232.1    Conduct  on  Postal  property. 

***** 

(q)  *  *   * 

(3)  Postal  Inspectors  may  likewise 
enforce  regulations  in  this  section. 
Fred  Eggleaton, 

Assistant  General  Counsel.  Legislative 

Division. 

jFR  Doc.  88-17632  Filed  8-4-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-3425-6] 

Nortti  Carolina:  Final  AuttKMization  of 
State  Hazardous  Waste  iManagement 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

summary:  North  Carolina  has  appHed 
for  final  authorization  of  revision  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed  North 
Carolina's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  North  Carolina's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization.  Thus, 
EPA  intends  to  approve  North 
Carolina's  hazardous  waste  program 
revisions.  North  Carolina's  application 
for  program  revision  is  available  for 
public  review  and  comment. 
DATES:  Final  authorization  for  North 
Carolina  shall  be  effective  October  4, 
1988,  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
North  Carolina's  program  revision 
application  must  be  received  by  the 
close  of  business  September  6. 1988. 
ADDRESSES:  Copies  of  North  Carolina's 
program  revision  application  are 
available  during  9:00  a.m.-5:00  p.m.  at 
the  following  addresses  for  inspection 
and  copying:  North  CaroUna  Department 
of  Human  Resources,  P.O.  Box  2091, 
Raleigh,  NC  27602:  U.S.  EPA 
Headquarters  Library,  PM  211A.  401  M 
Street  SW..  Washington,  DC  20460, 
Phone:  202/382-5926:  U.S.  EPA.  Region 
IV,  Library,  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365,  Phone:  (404) 
347^216  Contact:  Gail  Alston. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Otis  Johnson,  Jr.,  Chief,  Waste 
Planning  Section,  RCRA  Branch,  Waste 
Management  Division,  345  Courtland 
Street,  NE.;  Atlanta,  Georgia  30365: 
Phone  No:  404/347-3016. 
SUPPI^MENTARY  INFORMATION: 

A.  Background 

States  with  Final  Authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  "the  Act"),  42  U.S.C.  6929(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to.  consistent  with,  and  no 
less  stringent  than  the  Federal 


hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L  98-616.  November  8. 1984, 
hereinafter  "HSWA")  allow  Stales  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements.  Revisions  to  State 
hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
266  and  124  and  270. 

B.  North  CaroUna 

North  Carolina  initially  received  final 
authorization  on  December  31, 1984. 
North  Carolina  received  authorization 
for  a  revision  to  its  program  on  March 
25, 1986,  for  the  Redefinition  of  Solid 
Waste  Provision  promulgated  January  4. 
1985.  On  January  13, 1988.  North 
Carolina  submitted  a  program  revision 
application  for  additional  program 
approval.  Today  North  Carolina  is 
seeking  approval  of  its  program 
revisions  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  has  reviewed  North  Carolina's 
appUcation,  and  has  made  an  immediate 
final  decision  that  North  Carolina's 
hazardous  waste  program  revision 
satisifies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
North  Carolina.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  September  6,  1988. 
Copies  of  North  CaroUna's  appUcation 
for  program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice. 

Approval  of  North  Carolina's  program 
revisions  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 
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North  Carolina  is  today  seeking 
authority  to  administer  the  following 
Federal  requirements  promulgated 
between  July  1, 1985-Iune  30, 1986. 


•  Closure.  Post 
Ctosure.  and 
Ftnancial 
Responsibihty 
Requirements, 

•  Listing  of 
Spent  Pickle 
Liquor. 


Federal 

promulgated 

date 


51  FR  16422 May  2,  1986 


51  FR  19320 May  28,  1986 


North  Carolina  is  not  authorized  by 
the  Federal  government  to  operate  the 
RCRA  program  on  Indian  lands  and  this 
authority  will  remain  with  EPA. 

C.  Decision 

I  conclude  that  North  Carolina's 
application  for  program  revisions  meet 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  North  Carolina  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
North  Carolina  now  has  responsibihty 
for  permitting  treatment,  storage  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities.  North 
Carolina  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Sections 
3008,  3013  and  7003  of  RCRA. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials 
transportation.  Hazardous  Waste, 
Indian  lands.  Intergovernmental 
relations.  Penalties.  Reporting  and 
recordkeeping  requirements,  Water 
pollution  control,  and  Water  supply. 

Authority:  This  notice  is  issued  under  the 
aulhority  of  sections  2002(a),  3006  and  7004(b) 
of  the  Solid  Waste  Disposal  Act.  as  amended. 
42  U.S.C.  6912(2).  6926,  6974(b). 


Date:  July  7,  1988. 
Joe  R.  Franzmathes, 

A  cling  Regional  Administrator. 

[FR  Doc.  88-17705  Filed  8-4-88;  8:45  am] 

BILLING  CODE  «S60  50  M 

40  CFR  Part  271 
(FnL-3425-71 

South  Carolina;  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

summary:  South  Carahna  has  applied 
for  final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed  South 
Carolina's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  South  Carolina's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
approve  South  Carolina's  hazardous 
waste  program  revisions.  South 
Carolina's  application  for  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  South 
Carolina  shall  be  effective  October  4, 
1988.  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
South  Carolina's  program  revision 
application  must  be  received  by  the 
close  of  business  September  6, 1988. 

ADDRESSES:  Copies  of  South  Carolina's 
program  revision  application  are 
available  during  8:30  am  to  4:30  pm, 
Monday  through  Friday,  at  the  following 
addresses  for  inspection  and  copying: 
Hartsill  Truesdale,  Bureau  of  Solid  and 
Hazardous  Waste  Management.  South 
Carolina  Department  of  Health  and 
Environmental  Control,  2600  Bull  Street, 
Columbia,  South  Carolina  29201;  US 
EPA  Headquarters  Library,  PM  211A, 
401  M  Street  SW.,  Washington,  DC 
20460,  Phone:  202/382-5926:  US  EPA, 
Region  IV,  Library,  345  Courtland  St., 
NE,  Atlanta,  Georgia  30365,  Phone:  404/ 
347-3016,  Gayle  Alston,  Librarian. 
Written  comments  should  be  sent  to 
Otis  Johnson,  Jr.  at  the  address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Otis  Johnson,  Jr.,  U.S.  EPA  Region  IV. 
345  Courtland  Street  NE.,  Atlanta, 
Georgia  30365,  Phone:  404/347-3016. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b}  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act").  42  U.S.C. 
6929(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  aulhority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C.  6929(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  280- 
266  and  124  and  270. 

B.  South  Carolina 

South  Carolina  initially  received  final 
authorization  on  November  22. 1985. 
South  Carolina  received  authorization 
for  revisions  to  its  program  for 
Radioactive  Mixed  Waste  on  September 
13. 1987.  On  July  7. 1987,  South  Carolina 
submitted  a  program  revision 
application  for  additional  program 
approvals.  Today,  South  Carolina  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  South  Carolina's 
application,  and  has  made  an  immediate 
final  decision  that  South  Carolina's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  F.PA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
South  Carolina.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  September  6, 1988. 
Copies  of  South  Carolina's  application 
for  program  revision  are  available  for 
inspection  and  copying  at  the  location 
indicated  in  the  "ADDRESSES"  section  of 
this  notice. 

Approval  of  South  Carolina's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 


29462  Federal  Register  /  Vol.  53.  No.  151  /  Friday.  August  5.  1988  /  Rules  and  Regulations 


the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  afflrms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

South  Carolina  is  today  seeking 
authority  to  administer  the  following 
Federal  requirements  promulgated 
between  1/23/83-7/14/86. 


Federal 

promulga- 

tion data 

•  Biennial  Report 

48  FR  3977 

1/28/83 

•  Permit  Rules— 

48  FR  39622 

9/1/83 

Settlement 

Agreement. 

•  Interim  Status 

48  FR  52718 

11/22/83 

Standards. 

•  Ctilorinated 

49  FR  5313 

2/10/84 

Aliphatic 

Hydrocartxjn  Listing. 

•  National  Uniform 

49  FR  10490 

3/20/84 

Manifest. 

•  Permit  Rules 

49  FR  17716 

4/24/84 

Settlement 

Agreement. 

•  Listing 

49  FR  19922 

5/10/84 

Warfarin  +  Zinc 

PtK>sptiide 

•  Lime  Stabtlized 

49  FR  23284 

6/5/84 

Pickle  Liquor  Sludge 

•  Exclusion  of               , 

49  FR  44980 

11/13/84 

Household  Waste. 

•  Interim  Status 

49  FR  46095 

11/21/84 

Standards 

ApplicatMlity. 

•  Satellite 

49  FR  49571 

12/20/84 

Accumulation. 

•  Interim  Status 

50  FR  16044 

4/23/85 

Standards  for 

Landfills. 

•  Listing  of  Spent 

51  FR  19320 

5/28/86 

Pickle  Liquor. 

•  Hazardous  Waste 

51  FR  25422 

7/14/86 

Tank  Systems. 

•  Redefinition  of  SolkJ 

50FR614 

1/4/85 

Waste. 

South  Carolina  is  currently  revising 
analogous  regulations  to  address  EPA's 
comments  of  February  12, 1988  for  the 
following  provisions: 


Federal 

promulga- 

tion date 

•  Interim  Status 

49  FR  46095 

11/21/84 

Standards- 

Applicability 

•  Closure  Post 

51  FR  16422 

5/2/86 

Closure  and 

Financial 

Responsibility 

Requirements. 

UMI 


South  Carolina  will  file  a  final 
application  for  these  provisions  in  early 
October  1988.  Upon  receiving  an 
application  for  these  provisions  EPA 
will  evaluate  the  submission  and 


publish  a  decision  for  these  provisions 
in  the  Federal  Register. 

South  Carolina  is  not  authorized  by 
the  Federal  Government  to  operate  the 
RCRA  program  on  Indian  lands  and  this 
authority  will  remain  with  EPA. 

C.  Decision 

I  conclude  that  South  Carolina's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  South  Carolina  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
South  Carolina  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA- 
program,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities.  EPA 
retains  the  right  to  conduct  inspections 
under  section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section  3008, 
3013  and  7003  of  RCRA. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certincation  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
6054(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  South  Carolina's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation,  Hazardous  Waste, 
Indian  lands,  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control.  Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006  and  7004(b) 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C.  6912(a),  6926,  6974(b). 
Greer  C.  Tidwell, 
Regional  Administrator. 

Dated:  July  13. 1988. 
|FR  Doc.  88-17706  Filed  8-4-68;  8:45  am] 

BILLING  CODE  6S60-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No.  87-482;  RM-5974] 

Radio  Broadcasting  Services; 
Hartford,  VT 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
282A  to  Hartford,  Vermont,  as  that 
community's  first  FM  service,  at  the 
request  of  William  A  Wittik.  The 
allotment  can  be  made  in  compliance 
with  the  Commssion's  minimum  spacing 
requirements  using  the  center  city 
coordinates  of  43-39-38  and  72-20-20. 
Concurrence  of  the  Canadian 
government  has  been  obtained.  With 
this  action  this  proceeding  is  terminated. 

DATES:  Effective  September  12, 1988. 
The  window  period  for  filing 
applications  will  open  on  September  12, 
1988,  and  close  on  October  13, 1988, 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-482, 
adopted  June  29, 1988,  and  released  July 
29, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (Amended]. 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Vermont 
by  adding  Hartford,  Channel  282A. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Doc.  88-17682  Filed  8-4-88;  8:45  am| 
BILLING  COOE  6712-01-M 


Federal  Register  /  Vol.  53.  No.  151  /  Friday,  August  5.  1988  /  Rules  and  Regulations 


29483 


47  CFR  Part  73 

(MM  Docket  No.  87-554;  RM-5999] 

Radio  Broadcasting  Services; 
Titusville,  FL 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  251C2  for  Channel  252A  at 
Titusville,  Florida  and  modifies  the 
license  for  Station  WSCF(FM)  at  the 
request  of  the  licensee  Frazer 
Broadcasting  Corporation,  to  provide  for 
a  first  wide  coverage  area  station. 
Coordinates  for  Channel  251C2  at  a 
restricted  site  17.8  kilometers  east  of  the 
city  are  28-37-00  and  80-38-00.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  29, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-554, 
adopted  June  23, 1988,  and  released  July 
28, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  for  Florida  by 
adding  Channel  251C2  and  removing 
Channel  252A  at  Titusville. 

FederdI  Communications  Commission. 
Steve  Ka  miner. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

|FR  Doc.  88-17675  Filed  8-4-88:  8:45  amj 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-456;  RM-5917] 

Radio  Broadcasting  Services;  Port 
Ctiarlotte,  FL 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  261C2  for  Channel  261A  at  Port 
Charlotte,  Florida,  and  modifies  the 
Class  A  license  for  Station  WEEJ(FM)  to 
specify  the  new  channel,  at  the  request 
of  the  licensee,  Charlotte  Broadcasting 
Company.  The  transmitter  site  for 
Channel  261  Cl  is  7.8  miles  southeast  of 
the  city  at  coordinates  26-53-40  and  82- 
01-10.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  September  12, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-456, 
adopted  June  29, 1988,  and  released  July 
28, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AIMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  in  the  entry  for  Port 
Charlotte,  Florida,  Channel  261  Cl  is 
added  and  Channel  261A  is  deleted. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-17678  Filed  8-4-88;  8:45  am) 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[  MM  Docket  No.  87-507;  RM-5997] 

Radio  Broadcasting  Services; 
Mountain  Home,  ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  256C1  for  Channel  257A  at 
Mountain  Home,  Idaho,  and  modifies 
the  Class  A  license  for  Station 
KJCY(F'M)  to  specify  the  new  channel  at 
the  request  of  the  licensee.  Mountain 
Home  Broadcasting.  The  coordinates  for 
Channel  256C1  at  the  Class  A  site  are 
43-12-29  and  115-34-19.  With  this 
action,  this  proceeding  is  terminated. 

EFFECTIVE  DATE:  September  12, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Nancy  Walls,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-507. 
adopted  June  29, 1988.  and  released  July 
28, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  in  the  entry  for  Mountain 
Home,  Idaho,  Channel  256C1  is  added 
and  Channel  257A  is  deleted. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
|FR  Doc.  88-17677  Filed  8-4-88;  8:45  am] 
BILLING  CODE  6712-01-M 
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UMI 


47  CFR  Part  73 

(MM  Docket  No.  87-608;  RM-6023T 

Radio  Broadcasting  Services; 
Rexburg,  ID 

AGENCY:  Federal  Communicatiooa 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  251C2  for  Channel  232A  at 
Rexburg,  Idaho,  and  modifies  the  license 
for  StaUon  (KKQT(FM},  to  specify 
operation  on  the  Class  Cl  channel  at  the 
request  of  the  licensee,  Tri  County  Radio 
Corporation.  Coordinates  for  Channel 
251 C2  are  43-48-55  and  111-46-09.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  12. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Walls,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Coninussion's  Report 
and  Order,  MM  Docket  No.  87-606, 
adopted  ]une  29, 1988,  and  released  )uly 
28, 198a  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AfMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows; 

Authority:  47  U.S.C.  154,  303. 
§7X202    iAiMndcd) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  in  the  entry  for  Rexburg, 
Idaho,  Channel  252A  is  deleted  and 
Channel  251C2  is  added. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[PR  Doc.  8»-17883  Filed  8-*-88;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  580 

(Docket  No.  87-091;  Notice  4] 

RIN:  2127-AC42 

Odometer  Disclosure  Requiiements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

SUMMAirr  This  rule  implements  the 
Truth  in  Mileage  Act  of  1988  (Pub.  L.  99- 
579).  As  required  by  that  statute,  this 
rule  requires  that  the  seller  (or  other 
transferor)  of  a  motor  vehicle  must 
provide  mileage  disclosure  on  the  title 
document  or,  if  the  title  document  does 
not  include  a  space  for  mileage 
disclosure  (during  the  phase-in  period) 
or  if  the  motor  vehicle  has  not  been 
previously  titled,  it  requires  that  the 
seller  or  other  transferor  mast  make  a 
written  disclosure  of  mileage  on  a 
separate  dociinwnt.  A)so  as  required  by 
the  statute,  this  rule  requires  ftat  title 
documents  t)e  manufactured  or 
otherwise  set  forth  by  a  secure  process 
to  deter  counterfeiting  and  alteration; 
requires  that,  at  the  time  of  issue,  the 
titles  include  the  mileage  disclosure; 
adds  disclosure  requirements  for  lessors 
and  lessees;  and  adds  a  record  retention 
requirement  for  lessors  and  auction 
companies.  In  addition,  consistent  with 
the  statute,  this  rule  amends  the  form 
and  content  of  the  odometer  disclosure 
statement  and  sets  forth  the  procedures 
that  a  State  may  follow  in  requesting 
technical  assistance,  extensions  of  time 
or  approval  of  alternate  State  mileage 
disclosure  requirements.  Finally,  this 
rule  clarifies  the  definition  of  transferor 
and  transferee  in  the  current  regulation 
and  extends  the  current  record  retention 
requirement  for  dealers  and  distributors. 

DATES:  Sections  580.ia  580.11  and  580.12 
shall  be  effective  September  6. 1988.  As 
provided  by  the  statute,  all  other 
provisions  are  effective  April  29, 1989. 
Any  petitions  for  reconsideration  of 
this  rule  must  be  received  by  NHTSA 
not  later  than  September  6, 1988. 

ADDRESS:  Any  petitions  for 
reconsideration  must  be  submitted  to: 
Administrator.  NHTSA.  400  Seventh 
Street  SW.,  Washington,  DC  20680.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Kaleta,  Office  of  the  Chief 
Counsel.  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 


Seventh  Street  SW.,  Washington,  DC 
20590  (202-366-1834). 
SUPPLEMBSTART I 


The  Truth  in  Mileage  Act  of  1986 

After  hearing  testimony  that  odometer 
fraud  costs  consumers  hundreds  of 
dollars  per  purchase,  in  excess  of  S2 
billion  annually;  that  a  significant  part 
of  this  fraud  involves  high  mileage, 
recent  vintage  vehicles;  and  that 
odometer  fraud  occurs  frequently  under 
conditions  where  cars  have  been  sold 
through  mass  sales  techniques  such  aa 
auctiorrs.  Congress  determined  that,  for 
the  protection  of  consumers,  legislation 
was  needed  to  strengthen  the  provisions 
of  the  current  law  with  respect  to 
disclosure  of  motor  vehicle  mileage 
vyhen  motor  vehicles  are  transferred, 
and  enacted  the  Truth  in  Mileage  Act  of 
1988.  Pub.  L  99-579.  This  Act  amends 
Title  IV  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  15 
U.S.C.  1981-1991.  The  Truth  in  Mileage 
Act  requires  that  any  transfer  of 
ownership  and  any  application  for 
retithng  or  licensing  of  any  transferred 
motor  vehicle  be  accompanied  by  the 
title  of  the  vehicle.  The  tilie  must 
include  a  space  for  the  mileage  of  the 
vehicle  and  be  printed  by  secure 
process,  or  if  not  printed,  be  set  forth  by 
a  secure  system,  in  order  to  decrease  the 
possibility  of  counterfeiting  or  altering 
titles.  New  applications  for  titles  must 
be  accompanied  by  the  transferor's 
(seller's]  title,  and  if  that  title  contains  a 
space  for  the  transferor  to  disclose  the 
vehicle's  mileage,  that  information  must 
be  included  and  the  statement  must  be 
signed  and  dated  by  the  transferor. 

The  new  law  also  requires  the  lessor 
of  vehicles  with  long-term  leases  to 
advise  his  lessee  that  the  lessee  is 
required  by  law  to  disclose  the  vehicle's 
mileage  to  the  lessor  upon  the  lessor's 
transfer  of  ownership,  and  the  penalty 
for  noncompliance,  fan  addition,  the  new 
law  requires  that  auction  companies 
establish  and  maintain  records  for  at 
least  four  years  following  the  date  a 
vehicle  is  sold  at  the  auction.  The 
records  must  include  the  name  of  the 
most  recent  owner  of  the  vehicle,  the 
name  of  the  buyer,  the  vehicle 
identification  number  and  the  odometer 
reading  on  the  date  the  auction  took 
possession  of  the  vehicle. 

Finally,  the  new  law  directs  this 
agency  to  provide  technical  assistance 
at  the  request  of  any  State  to  conform  its 
laws  to  this  rule  and  to  the  Truth  in 
Mileage  Act.  and  authorizes  the  agency 
to  provide  extensions  of  time  in  the 
event  that  any  State  requires  additional 
time  beyond  April  29. 1989.  in  revising 
its  laws  to  meet  the  new  Federal 
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criteria.  It  also  directs  the  agency  to 
approve  of  alternate  motor  vehicle 
mileage  disclosure  requirements  if  they 
are  consistent  with  the  purposes  of  the 
new  law. 

The  Notice  of  Proposed  Rulemaking 

In  response  to  this  statutory  mandate, 
NHTSA  published  a  notice  of  proposed 
rulemaking  (NPRM)  on  July  17. 1987.  52 
FR  27028  (1987).  The  NPRM  proposed  to 
make  mileage  disclosure  a  condition  of 
title  and  require  that  titles  be  set  forth 
by  a  secure  process,  amend  the  form 
and  content  of  the  odometer  disclosure 
statement,  add  disclosure  requirements 
for  lessors  and  lessees,  extend  the 
current  record  retention  requirement  for 
dealers  and  distributors  and  add  a 
record  retention  requirement  for  lessors 
and  auction  companies.  In  addition,  we 
proposed  procedures  that  a  State  may 
follow  in  requesting  technical 
assistance,  extensions  of  time  or 
approval  of  an  alternative  State  mileage 
disclosure  requirement.  Finally,  we 
proposed  to  clarify  some  aspects  of  the 
current  regulation  by  redefining 
transferor  and  transferee  and  adding  a 
definition  of  mileage. 

The  agency  received  numerous 
comments  on  the  NPRM,  representing 
the  opinions  of  new  and  used  car 
dealers,  auto  auctions,  leasing 
companies.  State  motor  vehicle 
administrators,  and  enforcement  and 
consumer  protection  agencies  involved 
in  odometer  enforcement.  Each  of  these 
comments  has  been  considered  and  the 
most  significant  points  are  addressed 
below. 

The  NPRM  contained  a  detailed 
discussion  of  the  provisions  of  the  Truth 
in  Mileage  Act  and  explained  the 
agency's  rationale  for  proposing  each  of 
the  requirements.  This  preamble  follows 
a  similar  organizational  format,  to  allow 
the  reader  to  easily  compare  the  two 
documents,  with  additional  detail  given 
to  the  disclosure  requirements. 

Definitions 

To  clarify  that  the  liability  for  issuing 
a  false  odometer  disclosure  statement 
could  be  placed  on  a  person  acting  as  an 
agent  for  the  owner  of  a  vehicle,  we 
proposed  to  amend  the  definition  of  the 
term  "transferor"  to  include  the 
transferor's  agent.  Similarly,  we 
proposed  to  expand  the  definition  of 
transferee  to  include  the  transferee's 
agent.  One  commenter  stated  that  the 
proposed  defmitions  were  simple  and 
straightforward  and  the  National 
Automobile  Dealers  Association 
(NADA)  supported  the  objective  of  the 
modifications  to  the  extent  that  they  will 
assist  in  the  successful  prosecution  of 
wrongdoers  who  have  avoided 


convictions  based  on  a  technicality. 
However,  NADA  and  other  commenters 
did  express  some  concern. 

Anglo-American  Auto  Auction,  Inc. 
(Anglo)  feared  that  the  definition  of 
transferor  may  be  misconstrued  to 
require  that  every  agent  who 
participates  in  the  transfer  must 
complete  an  odometer  statement  and 
suggested  that  the  definition  be 
amended  to  include  that  "transferor" 
also  "means  any  person,  who  as  agent 
makes  the  disclosure  of  odometer 
information"  required  by  the  regulation. 
However,  Anglo  correctly  noted  that  the 
definition  of  transferor  and  transferee,  if 
properly  construed,  would  not  include 
salespersons  or  clerks  who  may  play  a 
role  in  the  transfer  process,  but  who,  as 
a  legal  matter,  do  not  actually  transfer 
the  ownership  of  the  vehicle.  Since  no 
other  commenters  misconstrued  the 
definition  and  since  we  have  the 
opportunity  to  clarify  the  definition  of 
transferor  in  this  preamble,  we  will  not 
adopt  Anglo's  proposal. 

The  National  Auto  Auction 
Association  (NAAA)  asserted  that  the 
expansion  of  the  definitions  goes 
beyond  the  intent  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act 
("Cost  Savings  Act")  and  the  Truth  in 
Mileage  Act.  and  exceeds  NHTSA's 
rulemaking  authority.  NAAA  noted  that 
neither  the  Cost  Savings  Act  nor  the 
Truth  in  Mileage  Act  defines  transferor 
and  transferee;  that  transfer  is  defined 
in  the  Cost  Savings  Act;  and  that 
NHTSA  was  directed  by  the  Cost 
Savings  Act  to  promulgate  rules 
concerning  a  written  disclosure  by  the 
transferor  to  the  transferee.  NAAA 
argues  that  there  is  nothing  in  either 
statute  which  gives  NHTSA  the 
authority  to  define  transferor  and 
transferee.  Furthermore,  NAAA  argues 
that  an  administrative  agency  cannot 
alter  a  duly  enacted  statute  through  the 
use  of  its  own  regulations  and  cannot 
distort  plain  and  obvious  statutory 
language. 

As  NAAA  correctly  notes,  neither 
statute  defines  transferor  and 
transferee.  Furthermore,  the  legislative 
history  of  these  statutes  does  not  define 
these  terms  and  Congress  did  not 
explicitly  direct  NHTSA  to  promulgate 
definitions  of  them.  However,  Congress 
directed  NHTSA  to  prescribe  rules 
requiring  any  transferor  to  give  a  written 
mileage  disclosure  to  the  transferee  in 
connection  with  the  transfer  of 
ownership  under  section  408  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act,  15  U.S.C.  1988.  Implicit  in 
this  directive  is  the  authority  to  define 
the  terms.  The  District  Court  for  the 
District  of  Columbia  has  held  that  where 
Congress  has  delegated  certain 


interpretive  powers,  either  explicitly  or 
implicitly,  the  agency's  interpretation 
should  receive  deference.  Where  neither 
the  statute  nor  legislation  history 
explicitly  define  a  statutory  term,  an 
agency's  interpretation  must  be 
accepted  if  it  is  "based  on  a  permissible 
construction  of  the  statute,  *  *  '"Pa. 
Public  Utility  Com  n  v.  United  States. 
749  F.2d  841,  849  (D.C.  Cir.  1984),  citing 
Chevron,  U.S.A.  v.  Natural  Resources 
Defense  Council.  467  U.S.  837,  843 
(1983).  The  definitions,  as  proposed,  are 
consistent  with  the  definition  of 
"transfer"  which  is  "to  change 
ownership  by  purchase,  gift,  or  any 
other  means."  15  U.S.C.  1982(2). 
Furthermore,  rather  than  going  beyond 
the  legislative  intent  or  distorting  the 
statutory  language,  these  definitions 
help  to  further  the  expressed 
Congressional  intent  of  "establishing 
safeguards  for  the  protection  of 
consumers  with  respect  to  the  sale  of 
vehicles  having  altered  odometers",  15 
U.S.C.  1981.  It  closes  loopholes  which 
have  limited  the  Government's  ability  to 
prosecute  certain  violations  of  the 
odometer  laws  because  of  an  ambiguity 
in  the  definition.  (See,  U.S.  v.  Powell.  806 
F.2d  1421  (9th  Cir.  1986)).  Therefore, 
these  definitions  do  not  exceed 
NHTSA's  statutory  authority.  Finally,  in 
accordance  with  the  Administrative 
Procedures  Act,  these  definitions  are 
promulgated  pursuant  to  notice  and 
comment.  See  also.  37  FR  25727  (1972): 
38  FR  2978  (1973). 

NAAA  also  objected  to  the  proposed 
definitions  because  "this  exposes  a 
variety  of  persons  to 
liability  *  *  *  who  are  not  owners  of 
the  motor  vehicles  being  transferred.  In 
addition  to  including  employees  and 
independent  contractors  working  for  the 
transferor,  this  expanded  definition 
would  include  any  person  using  a  power 
of  attorney  from  the  transferor,  and 
frequently,  that  person  not  only  has  no 
knowledge  regarding  the  accuracy  of  the 
odometer  reading,  but  has  no  means  of 
conducting  an  investigation  to  ascertain 
the  accuracy  of  the  odometer  reading." 
NAAA  asked  that  the  definitions  be 
limited  to  including  employees  working 
for  the  owner  or  authorized  to  transfer 
ownership  of  the  motor  vehicle.  Further 
concern  about  the  definition  of 
transferor  was  expressed  by  a  coalition 
of  commenters,  "the  coalition", 
consisting  of  NADA,  NAAA,  the 
American  Association  of  Motor  Vehicle 
Administrators  (AAMVA),  the 
Automotive  Trade  Association 
Executives  (ATAE),  the  American  Car 
Rental  Association  (ACRA)  and  the 
National  Independent  Automobile 
Dealers  Association  (NIADA).  The 
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coalition  asserted  that  those  who 
accurately  complete  a  transferor's 
mileage  disclosure  based  on  the 
transferor's  secure  power  of  attorney  (a 
power  of  attorney  that  is  set  forth  by  a 
secure  printing  process  or  other  secure 
process)  should  not  be  considered 
agents  of  the  transferor  and  asked  that 
these  individuals  be  specifically 
excluded  from  the  definition  of 
transferor.  However,  the  coalition  did 
not  include  any  rationale  in  support  of 
its  position.  Similarly,  the  Texas 
Automobile  Dealers  Association 
proposed,  without  additional  comment 
that  anyone  who  completes  a  disclosure 
statement  on  behalf  of  a  transferor 
based  upon  a  power  of  attorney  should 
be  excluded  from  the  definition  of 
transferor.  We  will  not  incorporate  these 
suggestions  into  the  final  rule.  Contrary 
to  the  assertion  of  NAAA,  the  expansion 
of  the  definitions  does  not  expose  more 
people  to  liability,  but  merely  closes  a 
loophole  where  defendants  have 
escaped  liability  due  to  ambiguity  in  the 
current  regulation.  While  the  case  law 
has  limited  the  Government's  ability  to 
prosecute  a  company  employee  who 
falsely  certifies  odometer  mileage  on  the 
ground  that  the  employee  is  not  a 
transferor,  (see.  U.S.  v.  Powell.  806  F.2d 
1421  (9th  Cir.  1986)),  we  believe  that 
where  appropniate  under  general  legal 
principles  of  agency,  an  employee  or 
other  agent  of  a  principal  should  be 
liable  for  his  actions  and  that  a  principal 
should  be  liable  for  the  actions  of  its 
agents.  With  regard  to  whether  a  person 
has  any  "knowledge"  concerning  the 
accuracy  of  the  reading,  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  itself  recognizes  that  in  order  to  be 
found  liable  under  the  Act,  a  person 
must  have  an  intent  to  defraud  for  civil 
liability,  or  knowingly  and  willfully 
commit  any  act  in  violation  of  the  Act  to 
be  convicted  criminally.  Through  these 
definitions,  we  are  stressing  the 
importance  of  mileage.  It  is  incumbent 
upon  anyone  acting  as  an  agent,  even 
those  with  a  power  of  attorney,  to 
obtain  mileage  information  ft-om  the 
appropriate  source.  The  definitions  of 
transferor  and  transferee  are  adopted  as 
proposed. 

We  proposed  a  definition  of  mileage 
for  two  reasons.  First,  the  definition 
makes  clear  that  there  is  a  difference 
between  mileage  and  odometer  reading. 
Second,  the  proposed  definition  reflects 
the  agency's  position  that  a  person  may 
lawfully  replace  odometers  which 
register  kilometers  with  those  that 
register  miles  traveled.  No  comments 
were  received  on  this  proposal  and  it  is 
adopted  in  this  final  ruk. 


Definitions  of  lessee  and  lessor, 
consistent  with  the  TIMA's  definition  of 
leased  motor  vehicle,  were  proposed  to 
clarify  all  references  to  these  persons. 
The  National  Associatioa  of  Fleet 
Adminisb-ators  (NAFA)  and  PHH 
Group,  Inc.  (PHH)  requested  that  the 
definition  of  lessee  be  expanded  to 
inchide  the  agent  for  the  lessee.  PHH 
noted  that  expanding  the  definition  of 
lessee  would  allow  for  flexibility  since  a 
lessee  could  be  an  entity  other  than  the 
operator  of  the  vehicle.  NAFA  noted 
that  an  expanded  definition  of  lessee 
would  be  more  flexible  and  would  allow 
the  lessee's  drivers  to  sign  the  disclosure 
statements  in  accordance  with  current 
business  practices.  In  addition,  NAFA 
commented  that  the  expanded  definition 
would  parallel  the  definitions  of 
transferor  and  transferee.  The  agency 
agrees  with  the  commenters  and  has 
expanded  the  definition  of  lessee  to 
include  the  agent  of  the  lessee,  which  is 
consistent  with  the  definitions  of 
transferor  and  transferee.  Also,  for 
consistency,  the  agency  has  also 
expanded  the  definition  of  lessor  to 
include  the  agent  of  the  lessor. 

In  accordance  with  the  Congressional 
intent  to  encourage  new  technologies 
which  will  provide  increased  security 
for  titles,  we  proposed  to  broadly  define 
the  terms  "secure  printing  process"  and 
"other  secure  processes"  as  "any 
process  which  deters  and  detects 
counterfeiting  and/or  unauthorized 
reproduction  and  allows  alterations  to 
be  visible  to  the  naked  eye."  3M 
requested  that  the  definition  be 
amended  to  read,  in  lieu  of  visible  to  the 
naked  eye,  ''easily  detected  under 
recommended  viewing  conditions."  3M 
stated  that  the  definition,  as  proposed, 
could  be  interpreted  to  mean  without  the 
aid  of  a  verification  device  and  asserted 
that  any  verification  process  that 
precludes  the  use  of  a  supporting  device 
is  too  restrictive.  We  have  not  adopted 
3M's  suggestion.  The  intent  of  the  "Truth 
in  Mileage  Act  is  to  provide  a  paper  trail 
for  the  protection  of  consumers. 
Therefore,  any  alteration  should  be 
visible  to  the  purchaser  of  a  vehicle  who 
would  not  routinely  have  the  aid  of  a 
verification  device.  Furthermore,  any 
alteration  should  be  visible  to  title 
clerks  reviewing  titles  prior  to  the 
issuance  of  new  titles,  and  time 
constraints  may  prohibit  clerks  fi'om 
examining  every  title  with  the  aid  of  a 
verification  device.  We  adopt  the 
definition  as  proposed.  However,  we 
note  that  this  definition  does  not 
preclude  a  State  from  utilizing  any 
process  wluch  would  include  a 
verification  device  for  additional 
document  security. 


Security  Eor  Motor  VeUde  Titles 

According  to  the  new  law,  beginning 
on  April  29. 1989.  each  State  motor 
vehicle  title  must  be  set  forth  by  a 
secure  printing  process  or  other  secure 
process.  To  implement  this  statutory 
requirement,  we  proposed  the  addition 
of  a  new  section  580.4  concerning  the 
security  of  motor  vehicle  titles.  To  assist 
the  States  in  their  efforts  to  issue  motor 
vehicle  titles  which  comply  with  the 
requirements  of  the  Truth  in  Mileage  Act 
and  this  rule.  Appendix  A,  consisting  of 
a  list  of  technologies  that  we  proposed 
to  deem  to  be  secure  processes,  was 
included.  Comments  were  requested  on 
the  appropriateness  of  the  methods 
listed  in  Appendix  A  and  on  whether 
our  final  rule  should  contain  a  procedure 
by  which  a  State  could  seek  our 
concurrence  in  an  alternative  method  of 
document  security  beyond  those  listed 
in  the  final  rule. 

The  comments  concerning  the  title 
and  Appendix  A  were  divergent.  At  one 
extreme,  3M  suggested  that  NHTSA 
require  the  title  be  set  forth  by  one  of 
the  secure  processes  listed  in  Appendix 
A  and  that  Appendix  A  be  amended  to 
include  all  available  security  processes 
which  would  be  ranked  as  to  the  level  of 
security  they  provide.  At  the  other 
extreme,  AAMVA  and  several  of  its 
member  jurisdictions  commented  that 
Appendix  A  is  superfiuous  and 
unnecessarily  timifing,  and  urged  that  it 
be  deleted,  llvey  asserted  that 
individual  jurisdictions  should  remain 
free  to  utilize  any  processes,  including 
new  technologies,  without  having  to 
secure  approval  from  NHTSA.  Other 
conmienters  suggested  that  security 
paper  be  added  to  Appendix  A.  One 
commenter  urged  the  addition  of  a 
hologram.  Another  noted  that  intaglio 
printing  with  latent  images  is  a 
combination  of  two  features  and 
explained  that  high  resolution  printing 
refers  to  how  the  original  art  was 
prepared. 

To  allow  for  maximum  administrative 
discretion  on  the  part  of  the  States,  we 
will  not  adopt  3M's  suggestion  to  hst 
and  rank  ail  secure  processes.  However, 
in  lieu  of  deleting  Appendix  A,  we  have 
expanded  and  corrected  it  based  on  the 
comments  received.  Appendix  A  has 
been  included  to  aid  the  States  in  the 
selectioii  of  a  secure  process  and  in  no 
way  limits  the  States  or  adds  new 
requirements  or  restrictions  beyond 
those  listed  in  the  rule  itself. 
Furthermore.  States  are  not  required  to 
seek  our  concurrence  in  an  alternative 
method  of  document  security  beyond 
those  listed  in  Appendix  A.  We  defer  to 
the  States  to  establish  specific 
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standards  on  secure  processes  and  will 
not  limit  the  administrative  discretion  of 
the  States.  However,  if  it  becomes 
evident  that  the  secure  processes  being 
used  by  the  States  fail  to  deter  and 
detect  counterfeiting  and/or 
unauthorized  reproductions  and  do  not 
allow  alterations  to  be  visible  to  the 
naked  eye,  further  rulemaking  may  have 
to  be  undertaken  on  the  security  of 
titles. 

We  also  proposed  as  a  requirement 
under  this  new  section  580.4,  that  if  a 
State  allows  subsequent  reassignments 
of  the  vehicle  to  be  recorded  on  a 
document  other  than  the  title  itself,  the 
document  used  to  reassign  title  must  be 
set  forth  by  the  same  secure  process. 
AAMVA  and  several  of  its  member 
jurisdictions  urged  the  agency  to  amend 
this  requirement  to  read,  rather  than  by 
the  "same"  secure  process,  by  "a  secure 
process."  Arkansas  asserted  that  it 
would  be  a  financial  burden  for  the 
State  to  use  a  reassignment  document 
that  incorporates  the  same  secure 
process  as  its  title.  Other  commenters 
were  opposed  to  the  proposal  in  its 
entirety.  Texas,  Vermont  and  the 
Arkansas  Independent  Auto  Dealers 
Association  cited  cost  burdens  and 
indicated  that  the  requirement  was 
beyond  the  terms  of  the  statute. 
Wisconsin,  on  the  other  hand,  asked 
that  NHTSA  eliminate  separate 
reassignment  documents,  noting  that 
NHTSA  expressed  concern  about 
issuing  odometer  disclosure  statements 
on  a  separate  piece  of  paper.  In  the 
alternative,  Wisconsin  suggested  that  if 
reassignments  on  a  separate  document 
are  allowed,  NHTSA  should  require  the 
reassignment  documents  to  bear  control 
numbers  and  that  the  number  be 
included  on  the  title.  Wisconsin  also 
requested  that  NHTSA  require  the 
States  to  record  the  control  numbers  of 
the  reassignment  documents  they  give  to 
each  dealer  and  that  each  dealer  keep  a 
record  of  the  reassignment  document 
issued  for  each  vehicle. 

NHTSA  has  reconsidered  its  proposed 
requirement  in  response  to  these 
comments.  While  separate  reassignment 
documents  are  not  mentioned  in  the 
Truth  in  Mileage  Act,  they  are  often  an 
integral  part  of  the  transfer  process. 
Since  reassignment  documents  are  a 
logical  extension  of  the  title,  requiring 
secure  reassignment  documents  is  a 
logical  extension  of  the  statutory 
requirement.  Allowing  secure  titles  to  be 
transferred  by  a  sheet  of  bond  paper  is 
incongruous.  Therefore,  the  final  rule 
requires  secure  reassignment 
documents.  However,  NHTSA  has 
concluded  that  it  can  satisfy  its 
statutory  obligations  and  avoid 


unnecessary  financial  burdens  upon  the 
States  by  adopting  the  proposal  of 
AAMVA  and  several  of  its  member 
jurisdictions.  Accordingly,  the  final  rule 
has  been  changed  to  permit 
reassignment  documents  to  be  set  forth 
by  "a  secure  process"  in  lieu  of  the 
requirement  that  they  be  set  forth  by  the 
same  secure  process  as  the  title.  By 
requiring  reassignment  documents  to  be 
secure,  we  hope  to  achieve  deterrence  of 
odometer  fraud  without  the  elimination 
of  their  use.  Furthermore,  although 
adopting  Wisconsin's  suggestion  that 
secure  reassignment  documents  be 
controlled  may  lessen  the  incidence  of 
odometer  fraud,  we  have  no  explicit 
statutory  authority  to  require  that  any 
title  documents  be  controlled  in  the 
manner  suggested  by  Wisconsin.  We 
will  not  limit  the  administrative 
discretion  of  the  States  in  this  area  even 
though  we  recognize  that  it  is  common 
practice  to  control  secure  documents. 
Nothing  in  the  Act  or  this  rule  should  be 
read  as  precluding  a  State  from  using 
control  techniques  on  these  documents. 

Odometer  Disclosure  Requirements 

A.  Titles  Issued  by  States 

According  to  the  new  law,  in  addition 
to  being  secure,  each  State  motor 
vehicle  title  must  "indicate  the  mileage 
disclosure  required  to  be  made  under 

subsection  (a) 15  U.S.C. 

1988{d)(2)(A)(ii).  Subsection  (a)  refers  to 
the  disclosure  requirements  promulgated 
by  NHTSA.  To  implement  this  provision, 
paralleling  the  language  of  the  statute, 
we  proposed,  "Each  title,  at  the  time  it  is 
issued  to  the  transferee,  must  contain 
the  mileage  disclosed  by  the  transferor 
when  ownership  of  the  vehicle  was 
transferred  *  *  *" 

Recognizing  the  importance  of 
knowing  whether  the  odometer  reading 
on  the  tide  represents  the  actual 
distance  a  vehicle  has  traveled, 
Wisconsin  proposed  several  qualifying 
notations  or  "brands"  to  include  with 
the  odometer  reading.  These  brands 
would  accompany  the  odometer  reading 
on  the  face  of  the  newly  issued  title. 
These  proposed  brands  include:  (1) 
ACTUAL  MILEAGE;  (2)  MILEAGE 
EXCEEDS  THE  MECHANICAL  UMITS: 
(3)  TRUE  MILEAGE  UNKNOWN:  (4) 
EXEMPT  FROM  ODOMETER 
DISCLOSURE;  and  (5)  ODOMETER 
TAMPERING  VERIFIED.  Wisconsin 
noted  that  AAMVA  adopted  a 
resolution  (Resolution  19)  at  its  1987 
International  Conference  in  Washington. 
DC,  which  states  that  "all  jurisdictions 
include,  in  conjunction  with  the 
odometer  reading  which  is  to  be 
recorded  on  the  certificate  of  title,  a 
notation  that  the  recorded  mileage  is 


actual,  not  actual,  or  exceeds  the 
mechanical  limits." 

Since  the  definition  of  mileage  is 
"actual  distance  that  a  vehicle  has 
traveled",  the  tide  must  include  a 
notation  as  to  whether  the  odometer 
reading  reflects  the  actual  mileage, 
exceeds  the  mechanical  limits  or  does 
not  reflect  the  actual  mileage.  With 
regard  to  the  brands  proposed  by 
Wisconsin,  we  do  not  adopt  the  brand 
"TRUE  MILEAGE  UNICNOWN".  As  we 
discussed  in  the  preamble  to  the 
proposed  rule,  true  mileage  unknown 
does  not  take  into  account  situations 
where  although  the  odometer  does  not 
reflect  the  actual  mileage,  it  is  not 
unknown.  52  FR  27028  (1987).  Therefore, 
the  brand  should  read  "NOT  THE 
ACTUAL  MILEAGE."  Widi  regard  to  the 
brand  "EXEMPT  FROM  DISCLOSURE 
REQUIREMENTS",  while  NHTSA  will 
not  require  this  notation,  States  are  not 
prohibited  under  this  final  rule  from 
adopting  it.  Finally,  with  regard  to  the 
brand  "ODOMETER  TAMPERING 
VERIFIED",  we  feel  that  this  brand  may 
lead  to  confusion  upon  subsequent  sale 
of  a  vehicle  because  this  statement  is 
not  included  as  part  of  the  disclosure 
statement;  however.  States  may  use  this 
brand  in  addition  to  the  brand  "NOT 
THE  ACTUAL  MILEAGE". 

B.  Disclosure  on  Title 

With  regard  to  the  disclosure  of 
mileage,  we  proposed  that  "(at  the  time 
of  transfer  of  ownership  of  a  motor 
vehicle,  each  transferor  shall  disclose 
the  mileage  to  the  transferee  in  writing 
on  the  title  or  on  the  document  being 
used  to  reassign  title."  We  invited 
comments  on  how  titles  could  be  made 
available  to  transferors  where  the 
vehicle  is  subject  to  a  lien  in  order  to 
meet  the  specific  requirements  of  the 
law. 

The  majority  of  comments  to  the 
NPRM  have  centered  around  this 
provision.  Several  commenters  endorsed 
this  requirement.  Wisconsin  firmly 
declared  that  the  vehicle  documentation 
should  accompany  the  vehicle  itself, 
otherwise,  the  buyer's  best  efforts  to 
protect  himself  are  effectively  limited  to 
a  quick  visual  inspection  of  the  vehicle 
and  the  odometer.  The  National 
Association  of  Consumer  Agency 
Administrators  (NACAA)  stated  that 
having  the  title  accompany  the  vehicle  is 
the  most  efficient  mechanism  for 
achieving  meaningful  and  accurate 
disclosure  to  consumers.  The 
Massachusetts  Registry  of  Motor 
Vehicles  wholeheartedly  supports  the 
strict  odometer  disclosure  and  title 
transfer  requirements  of  the  proposed 
regulations.  The  National  Odometer 
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Enforcement  Association  passed  a 
resolution  supporting  the  proposed  rule. 

Other  commentere  either  asked  that 
NHTSA  deHne  "transfer  of  ownership" 
or  proposed  definitions  of  the  term.  The 
Virginia  Independent  Automobile 
Dealers  Association  opined  that  transfer 
of  ownership  is  a  process  that  begins 
when  funds  are  received  by  the  dealer 
and  ends  when  the  customer  receives 
either  the  new  title  or  the  document 
necessary  to  secure  new  title.  NAFA 
asked  NHTSA  to  define  transfer  of 
ownership  as  the  point  in  time  when 
title  changes  hands.  AAMVA  expressed 
concern  that  this  requirement  would  be 
interpreted  to  mean  that  the  title  be 
present  at  the  time  the  vehicle  itself  is 
transferred.  AAMVA  noted  that  over 
forty  jurisdictions  allow  the  lienholder 
to  hold  title  and  that  this  requirement 
would  result  in  extensive  regulatory 
and/or  legislative  change.  AAMVA 
noted  that  this^  would  be  inconsistent 
with  Congress'  intent  that  the  Truth  in 
Mileage  Act  would  have  minimal 
impacts  on  the  States.  Other 
commenters  consistently  stressed  the 
burden  upon  transferors  when  the 
vehicles  are  under  Hen  in  States  where 
the  lienholder  holds  the  title.  The 
transferor  could  not  obtain  the  title 
unless  the  lien  is  paid,  and  he  may  not 
be  able  to  pay  it  off  until  he  sells  the 
vehicle.  NIADA  asserted  that  "*  *  *  it 
is  impossible  in  many  situations  for  a 
dealer  to  conclude  a  transaction  with 
the  title  present  at  the  time  of  sale." 
Numerous  car  dealers  exclaimed  that  if 
dealers  had  to  have  titles  when  selling 
vehicles,  burdensome  and  costly 
changes  in  their  recordkeeping  practices 
would  result.  The  Credit  Union  National 
Association  noted  that  its  members 
expressed  concern  that  if  financial 
institutions  were  unable  to  retain  titles, 
they  may  feel  the  necessity  to  curtail  car 
lending  programs.  Senator }.  James 
Exon,  Representative  Thomas  J.  Tauke 
and  Representative  John  Bryant 
asserted  that  "Congress  never  intended 
to  require  odometer  disclosures,  which 
are  currently  made  at  the  time  of  a  sales 
transaction,  to  be  placed  upon,  and 
made  only  through,  the  title  document 
itself.  Such  a  requirement  would 
needlessly  increase  regulatory  burdens 
and  disrupt  the  purchase  and  sale  of 
used  automobiles,  not  only  by  dealers 
but  also  by  individual  consumers. 
Rather,  Congress  intended  that  the 
mileage  recorded  on  the  new  title  be 
consistent  with  the  mileage  disclosed 
when  the  buyer  and  seller  signed  the 
sales  contract."  Anglo  summed  up  its 
concerns  by  stating  that  a  requirement 
that  the  title  be  present  at  the  time  of 
initial  sale  is  inappropriate  because  of 


the  unnecessary  disruption  of  the 
efficient  operation  of  the  used  car 
vehicle  market  it  would  cause  for 
individuals  and  automobile  dealers 
alike. 

To  alleviate  the  burden  that  might 
result  if  NHTSA  were  to  require  the  title 
to  be  present  at  the  time  of  sale,  the 
coalition  urged  the  Agency  to  accept  an 
"owner  copy"  title  procedure.  Under  the 
owner  copy  title  procedure,  title  sets 
consisting  of  a  title  and  a  designated 
owner  copy  would  be  set  forth  by  a 
secure  printing  process  or  other  secure 
process  and  each  would  contain  an 
appropriate  Federal  odometer  disclosure 
statement  or  statements.  In  cases  where 
the  initial  transferor  does  not  have 
possession  of  the  title  at  the  time  of  sale 
or  trade-in,  the  coalition  proposed  that 
NHTSA  shall  permit  the  transferor  to 
disclose  the  mileage  on  the  designated 
owner  copy  provided  that  the  disclosure 
statement  is  fully  completed,  dated,  and 
signed  by  the  transferor.  The  owner 
copy  and  all  subsequent  reassignments 
would  be  presented  with  any 
application  for  new  title.  In  addition,  the 
coalition  suggested  that  if  the  transferor 
does  not  have  either  the  owner  copy  or 
the  title,  NHTSA  should  permit  the  use 
of  a  special  power  of  attorney,  which 
would  also  be  submitted  at  the  time  of 
application  for  new  title. 

Some  commenters,  aware  of  the 
suggestion  of  a  two  part  title  system, 
expressed  concern  over  the  expenses 
which  might  result  from  its 
implementation.  Delaware  stated  that 
there  would  be  costly  form  and 
programming  changes. 

NHTSA  has  carefully  evaluated  these 
comments  in  light  of  the  Truth  in 
Mileage  Act,  Congressional  intent, 
policy  considerations  and  investigative 
experience.  To  alleviate  unnecessary 
cost  burdens  on  the  States  and  the 
automobile  industry  while  continuing  to 
provide  a  paper  trail  in  accordance  with 
the  law  and  Congressional  intent,  we 
have  amended  the  language  in  the 
proposed  regulation  concerning  the  time 
of  the  disclosure.  The  words,  "In 
connection  with  the  transfer  of 
ownership  *  *  *"  will  replace  "At  the 
time  of  transfer  of  ownership  *  *  *".  as 
the  introductory  phrase  of  S  580.5(c). 

In  issuing  interpretations  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act,  NHTSA  has  stated  that  "transfer  of 
ownership"  is  determined  by  State  law. 
Therefore,  we  have  not,  now,  attempted 
to  define  the  phrase. 

Furthermore,  Congress  noted  that 
"(ojne  of  the  major  barriers  to 
decreasing  odometer  fraud  is  the  lack  of 
evidence  or  'paper  trail'  showing 
incidence  of  rollbacks,"  and  enacted 


section  2  of  the  Truth  in  Mileage  Act. 
Section  2  prohibits  the  licensing  of  any 
vehicle  for  use  in  any  State  unless  the 
title  which  is  issued  by  the  State  to  the 
transferee  following  a  transfer  "contains 
a  space  for  the  transferee  to  disclose  (in 
the  event  of  a  future  transfer)  the 
mileage  at  the  time  of  such  future 
transfer  and  to  sign  and  date  the 
disclosure."  It  also  states  that  a  motor 
vehicle  may  not  be  licensed  for  use  in 
any  State  unless,  if  the  transferor's  title 
contains  a  space  for  a  mileage 
disclosure,  the  disclosure  is  signed  and 
dated  by  the  transferor.  Section  408(d) 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act.  15  U.S.C.  1988(d). 
Under  these  provisions,  a  disclosure 
must  be  made  on  the  title.  In  the 
Committee  Report  accompanying  the 
new  law.  Congress  specifically  noted 
that  the  amendments  require  that  "any 
transfer  of  ownership  or  licensing  of  any 
vehicle  be  accompanied  by  the  title  of 
such  vehicle."  H.R.  Rep.  833.  99th  Cong.. 
2nd  Sess.,  18  (1986).  We  recognize  that 
the  remarks  of  Senator  Exon  and 
Representatives  Bryant  and  Tauke  differ 
from  the  Congressional  intent  set  forth 
in  this  Committee  Report.  However, 
these  comments  were  set  forth  in  their 
letter  to  the  Agency  after  the  enactment 
of  the  statute,  and  although  we  have 
given  their  comments  careful 
consideration,  we  note  that 
postenactment  statements  of  legislators 
have  no  probative  weight  in  interpreting 
statutes  and  represent  only  the  personal 
views  of  the  legislators.  Bread  Political 
Action  Committee  v.  Federal  Election 
Commission,  455  U.S.  577  (1982):  Petry  v 
Block.  697  F.2d  1169  (DC  Cir.  1983). 
Additionally,  if  we  were  to  adopt  the 
comments  of  these  legislators,  there 
would  continue  to  be  a  duplication  of 
disclosure  since  there  would  be  a 
separate  odometer  disclosure  statement 
and  the  disclosure  of  odometer 
information  on  State  titles  because  the 
majority  of  the  States  also  require  this 
information.  In  the  regulatory  evaluation 
prepared  to  analyze  the  details  of  this 
rule,  NHTSA  estimates  that  annual 
savings  of  $2.6  million  would  result  from 
the  elimination  of  the  separate  odometei 
disclosure  statement  for  used  vehicle 
transfers. 

We  recognize  that,  under  State  laws, 
"transfer  of  ownership"  may  not  occur 
at  one  point  in  time,  but  is  a  process. 
Under  this  final  rule,  at  some  point 
during  that  process,  the  title,  containing 
the  disclosure  statement  completed  and 
signed  by  the  transferor,  must  be  given 
to,  and  signed  by,  the  transferee.  The 
transferee  may  obtain  the  title  in  person 
or  the  title  may  be  mailed  to  the 
transferee.  We  caution  dealers  and 
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distributors  who  are  required  by  this 
part  to  retain  a  copy  of  each  odometer 
statement  which  they  issue  that,  if  they 
mail  the  title,  they  must  ensure  that  they 
obtain  a  copy  of  the  statement  signed  by 
the  transferee  in  accordance  with  the 
record  retention  requirements  of  this 
part. 

Under  this  requirement,  the  integrity 
of  the  paper  trail  has  been  maintained 
since  the  disclosure  will  be  on  the  title 
and  consumers  will  be  able  to  see  the 
disclosures  and  examine  the  titles  for 
alterations,  erasures  or  other  marks. 
Furthermore,  consumers  will  learn  the 
names  of  previous  owners  that  appear 
on  the  title. 

We  have  not  adopted  the  suggestion 
of  the  coalition  to  permit  the  use  of  a 
special  power  of  attorney.  A  secure 
power  of  attorney  would  not  allow 
transferees  to  see  the  actual  title 
document,  including  the  disclosures,  and 
could  easily  be  discarded.  A  forged 
substitute  could  then  be  submitted  to  the 
titling  office.  This  final  rule  is  flexible  in 
permitting  the  disclosure  in  connection 
with  the  transfer  of  ownership  and  will 
not  result  in  the  burdens  anticipated  by 
the  coalition. 

NAAA  argued  that  nothing  in  the 
Truth  in  Mileage  Act  requires  that  the 
title  be  the  sole  and  exclusive  means  of 
making  the  full  disclosure  and  that 
nothing  prohibits  the  use  of  an  odometer 
disclosure  statement  on  a  form  separate 
from  the  title  or  reassignment  forms. 
NHTSA  agrees  that  the  Act  does  not 
require  the  title  to  be  the  only  means  of 
making  a  disclosure.  A  seller  may  issue 
a  separate  odometer  disclosure 
statement  in  addition  to  the  one  on  the 
title.  As  we  noted  in  the  preamble  to  the 
proposed  rule,  dealers  and  distributors 
who  elect  to  issue  a  disclosure 
statement  in  addition  to  the  one  on  the 
title,  must  retain  a  copy  of  these 
separate  disclosure  statements,  and  a 
copy  of  the  front  and  reverse  sides  of 
the  title.  Recognizing  a  doubled 
paperwork  burden  and  resulting  cost 
increases,  NHTSA  will  not  require  a 
disclosure  statement  apart  from  the 
disclosure  on  the  title. 

C.  Information  Required  To  Be 
Disclosed 

With  regard  to  the  information  to  be 
disclosed,  the  proposed  S  580.5 
continued  to  require  certain  information 
that  the  agency  had  already  required 
and  included  some  additional 
provisions.  The  proposal  continued  to 
require  the  transferor  to  sign  the 
disclosure  and  to  certify  whether  to  the 
best  of  his  knowledge  the  odometer 
reading  reflects  the  vehicle's  actual 
mileage.  No  comments  were  received  on 


this  proposal  and  it  is  adopted  in  the 
final  rule. 

We  also  proposed  to  continue  to 
require  the  transferor  to  disclose 
whether  the  odometer  reading  reflects 
the  amount  of  mileage  in  excess  of  the 
designed  mechanical  odometer  limit, 
while  proposing  to  delete  any  reference 
to  specific  designed  mechanical 
odometer  limitations.  NADA  urged 
NHTSA  to  eliminate  any  requirement 
for  the  certification  that  the  odometer 
reading  reflects  the  amount  of  mileage  in 
excess  of  the  designed  mechanical  limit, 
stating  that  it  is  not  required  by  the  Act 
and  it  is  redundant  with  the  requirement 
that  the  transferor  certify  that  the 
odometer  reading  does  not  reflect  the 
actual  distance  a  vehicle  has  traveled. 
The  Minnesota  Automobile  Dealers 
Association  (MADA)  noted  that  in 
situations  where  the  odometer  has  a 
mechanical  limit  of  99,999  and  the 
vehicle  has  traveled  in  excess  of  200,000 
miles,  there  would  be  no  way  to  indicate 
this  since  the  language  of  the  proposed 
regulation  requires  the  transferor  to 
certify  if  he  knows  "the  odometer 
reading  reflects  the  amount  of  mileage  in 
excess  of  the  mechanical  limit."  This 
rule  does  not  adopt  these  suggestions. 
Knowing  whether  a  vehicle  has  traveled 
over  100,000  miles  is  important  in 
determining  its  condition  and  value. 
Additionally,  to  allow  someone  with  a 
vehicle  that  has  traveled  over  100,000 
miles  to  merely  certify  that  the  odometer 
reading  does  not  reflect  the  actual 
mileage  permits  unscrupulous 
transferors  to  make  oral 
misrepresentations  as  to  the  vehicle's 
actual  mileage.  Furthermore,  it  is 
unusual  for  passenger  vehicles  to  travel 
in  excess  of  200,000  miles.  While  trucks 
and  buses  register  such  high  mileage, 
transferors  of  vehicles  having  a  Gross 
Vehicle  Weight  Rating  over  16,000 
pounds  are  exempt  from  the  the 
disclosure  requirements.  If  transferors  of 
vehicles  that  have  travelled  in  excess  of 
200,000  miles  wish  to  issue  a  disclosure 
statement,  they  may  make  a  line  through 
the  words  "the  amount  of,  or 
alternatively,  add  an  additional 
statement  that  would  indicate  how  much 
over  the  mechanical  limit  the  reading  is. 
The  requirement  that  the  transferor 
disclose  whether  the  odometer  reading 
reflects  the  amount  of  mileage  in  excess 
of  the  designed  mechanical  odometer  is 
adopted  as  proposed. 

As  an  alternative  to  certifying  that  the 
mileage  is  actual  or  exceeds  the 
mechanical  limits,  we  proposed  that  if 
the  odometer  reading  does  not  reflect 
the  actual  mileage  and  should  not  be 
relied  upon,  the  transferor  must  continue 
to  disclose  this  fact.  We  also  proposed 


that  this  disclosure  include  a  warning 
notice  to  alert  the  transferee  that  a 
discrepancy  exists  between  the 
odometer  reading  and  the  actual 
mileage.  We  received  two  comments 
about  the  warning  notice.  Delaware 
asserted  that  a  warning  notice  would  be 
burdensome  because  it  would  increase 
the  required  space  on  the  reverse  side  of 
the  title.  From  another  perspective, 
NACAA  applauded  the  addition  of  the 
warning  notice  which  provides 
additional  consumer  protection.  NHTSA 
has  adopted  this  requirement  as 
proposed  in  the  NPRM.  The  addition  of 
a  warning  notice  which  may  be  as 
simple  as  "WARNING  ODOMETER 
DISCREPANCY"  will  not  increase  the 
size  of  the  title,  but  may  appear  in  space 
which  is  normally  available  at  the  end 
of  the  certification  statement.  For  an 
example  of  the  spacing  of  the  warning 
notice,  see  Appendices  B  and  C. 

In  addition,  we  proposed  to  continue 
to  require  the  transferee's  signature. 
Although  NHTSA  has  required  the 
transferee's  signature  on  the  disclosure 
statement  since  1977,  we  received  many 
comments  on  this  proposal  because  the 
disclosure  will  be,  in  many  instances,  on 
the  title.  NACAA,  NADA  and  Comerica 
(an  automobile  leasing  company) 
support  this  proposal.  Other  commenters 
had  concerns.  Arkansas  asserted  that 
requiring  the  signature  of  the  transferee 
is  neither  expressed  nor  implied  in  the 
Truth  in  Mileage  Act  and  is  an  "absolute 
misinterpretation  of  section  2."  Alabama 
stated  that  the  purchaser  is  unavailable 
at  the  time  the  transaction  is 
consummated  and  opposed  this 
requirement. 

Although  the  Truth  in  Mileage  Act 
does  not  require  the  transferee's 
signature,  it  also  was  not  intended  to 
lessen  the  tools  available  to  law 
enforcement  officers  in  the  enforcement 
of  odometer  laws.  Again,  we  note  that 
this  is  not  a  new  proposal.  Rather,  it  has 
been  a  requirement  since  1977, 
authorized  by  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  As 
noted  in  the  preamble  to  the  NPRM, 
NHTSA  considers  the  transferee's 
signature  to  be  essential  because  it  is  an 
acknowledgement  that  the  purchaser  is 
aware  of  the  mileage  or  any  problems 
with  the  odometer  reading.  The 
signature  prevents  the  purchaser  from 
later  alleging  that  he  was  not  informed 
of  the  mileage  or  that  the  mileage  on  the 
vehicle's  odometer  was  different  from.^ 
that  appearing  on  the  odometer 
disclosure  statement.  Furthermore,  the 
buyer's  signature  is  important  to 
investigative  and  prosecutorial  efforts. 
Since  we  have  expanded  the  period  of 
time  in  which  the  mileage  disclosure 
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may  be  made,  Alabama's  concern  has 
been  addressed  because,  at  some  point 
in  connection  with  the  transfer  of 
ownership,  the  purchaser  will  be 
available  to  sign  the  title. 

Judging  from  the  comments,  some 
aspects  of  the  proposed  requirement  for 
the  transferee's  signature  were 
misunderstood.  The  Delaware 
Department  of  Motor  Vehicles 
(Delaware)  stated  that  the  transferee 
should  not  be  required  to  sign  the 
disclosure  statement  if  required  to  sign 
the  document  elsewhere.  NHTSA 
agrees.  If  the  transferee's  signature  is 
required  to  reassign  title,  and  if  the 
disclosure  appears  in  the  same  section 
of  the  title  as  the  reassignment,  the  title 
does  not  need  to  include  another  space 
for  the  transferee's  signature.  As 
NHTSA  has  said  in  the  past,  information 
concerning  the  disclosure  need  not  be 
repeated  if  found  elsewhere  on  the 
document.  See.  38  PR  2978  (1973).  NAPA 
suggested  that  NHTSA  consider  adding 
a  provision  noting  that  an  increase  in 
mileage  may  have  taken  place  prior  to 
the  signature  of  the  transferee.  NAFA 
was  concerned  that  a  "transferee  may 
balk  at  attesting  to"  a  disclosure 
statement  if  the  odometer  shows  a 
higher  reading.  This  final  rule  does  not 
adopt  NAFA's  suggestion  since  the 
transferee  does  not  attest  to  the 
disclosure  statement,  but  rather 
acknowledges  receipt  of  it. 

We  proposed  to  continue  to  require 
the  transferor's  current  address,  the 
vehicle's  model  and  a  reference  to  the 
Federal  odometer  law,  including  a 
statement  of  liability  and  penalties. 
Although  the  address,  model  and 
reference  are  required  under  the  current 
regulation,  they  were  the  subject  of 
some  comments. 

Noting  that  the  disclosure  would  be 
on  the  title.  Delaware  feared  that 
requiring  the  transferor's  current 
address  would  increase  the  size  of  the 
title.  As  indicated  by  Appendix  B,  if  the 
transferor's  address  is  on  the  title,  and 
normally  it  is  on  the  face  of  the  title,  it 
does  not  have  to  be  included  again. 
Therefore,  the  titles  should  not  increase 
in  size  and  we  have  adopted  the 
requirement  for  the  transferor's  current 
address  as  proposed. 

With  regard  to  the  proposal  to  require 
a  vehicle.'s  model,  Delaware  asserted 
that  many  States  do  not  include  the 
model.  Citing  cost  concerns,  Delaware 
asked  that  a  requirement  for  model 
apply  to  1989  models  and  newer.  The 
Oregon  Department  of  Transportation, 
Motor  Vehicle  Division  (Oregon)  noted 
that  its  legislature  recently  removed  a 
model  requirement  from  Oregon  law 
relating  to  odometers.  Oregon  asserted 
that  this  information  is  obtainable 


through  the  Vehicle  IdentiFication 
Number  (VIN)  and  should  not  be 
required  to  be  listed  separately. 

Vehicle  identifying  information, 
including  the  model,  is  currently 
required  so  that  the  vehicle  would  be 
readily  identiflable  if  the  disclosure 
statement  became  separated  from  the 
other  transfer  documents.  See.  38  FR 
2979.  This  rationale  is  still  valid  since 
separate  disclosure  statements  will 
continue  to  be  issued  by  transferors  of 
new  vehicles  which  have  not  been 
previously  titled  and  by  transferors  of 
vehicles  titled  on  nonconforming  titles 
during  the  phase-in  period.  Furthermore, 
the  model  helps  individuals  to  verify  the 
correctness  of  the  VIN  and  two-thirds  of 
the  States  already  include  the  model  on 
their  titles.  Therefore,  we  have  adopted 
the  proposal  to  require  the  model,  which 
is  consistent  with  the  current  regulation, 
into  this  final  rule. 

As  for  the  reference  to  the  Federal 
odometer  law,  we  proposed  that  the 
disclosure  statement  "refer  to  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  and  State  law,  where  applicable, 
and  shall  state  that  incorrect 
information  may  result  in  civil  liability 
and  civil  or  criminal  penalties." 
Delaware  claimed  that  the  wording  is 
too  lengthy  and  will  never  be  read. 
NADA  proposed  to  change  this 
requirement  to  read  that  "each 
document  containing  one  or  more 
odometer  disclosures  shall  contain  a 
statement  in  capital  letters  as  follows: 
AN  INACCURATE  OR  UNTRUTHFUL 
STATEMENT  MAY  MAKE  YOU 
UABLE  FOR  DAMAGES  AND  FOR 
CIVIL  AND  CRIMINAL  PENALTIES 
UNDER  APPUCABLE  LAW."  NADAs 
stated  purpose  in  this  proposal  is  to 
simplify  the  sf&tement  and  make  it  more 
forceful.  Requiring  that  it  be  stated  only 
once  on  a  multi-disclosure  document 
will  afford  States  the  flexibility  to 
combine  titles  with  multi-assignment 
documents.  NADA's  proposal  was 
supported  by  the  coalition. 

While  we  have  not  adopted  NADA's 
proposal  in  form,  we  agree  to  simplify 
and  strengthen  the  reference  to  the  law 
and  penalties.  Therefore,  the  proposal  is 
amended  to  require  a  reference  to  the 
"Federal  odometer  law"  in  lieu  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act.  This  is  consistent  with  the 
agency's  opinion  that  the  actual  law 
need  not  always  be  cited.  45  FR  784 
(1980).  For  clarification,  we  have  added 
a  requirement  that  the  reference  indicate 
that  "failure  to  complete",  in  addition  to 
providing  false  information,  will  result 
in  liability.  To  make  the  statement  more 
forceful,  references  to  "civil  liability  and 
civil  or  criminal  penalties"  will  be 
amended  to  read  "fines  and/or 


imprisonment."  To  allow  for  flexibility 
for  States  and  transferors,  reference  to 
State  law  is  discretionary.  Finally,  if  the 
required  information  appears  once  on 
the  document,  it  does  not  have  to  be 
repeated. 

Section  580.5,  as  proposed,  differed 
from  the  current  §  580.4  in  the  following 
ways.  We  proposed  in  §  580.5(f)  that  the 
transferee,  in  addition  to  signing  the 
odometer  disclosure  statement,  print  his 
name.  Recognizing  that  the  printed  name 
is  helpful  in  the  course  of  an 
investigation  to  identify  the  person 
signing  the  statement  where  signatures 
are  difficult  to  read,  NACAA  supported 
the  proposal.  On  the  other  hand,  NADA 
asserted  that  the  requirement  for  the 
transferee's  printed  name  should  be 
deleted  as  redundant  with  the  proposed 
requirement  for  the  transferee's  name 
and  current  address,  §  580.5(c).  NHTSA 
agrees  that  in  some  instances  the 
provisions  may  result  in  the  same 
information.  However,  the  transferee 
whose  name  and  address  are  required 
under  S  580.5(c)  may  be  a  dealer, 
corporation  or  other  business  entity.  The 
signature  of  these  transferees  is  the 
signature  of  the  employee  or  agent 
acting  in  their  behalf.  The  employee  or 
agent  would  print  his  name.  Therefore, 
the  requirements  of  §  580.5(f)  are  not 
redundant  and  will  be  adopted  as 
proposed. 

In  S  580.5(c)  we  also  proposed  that  the 
odometer  reading  cannot  include  tenths 
of  miles.  NACAA  and  NADA  supported 
this  proposal  and  no  comments  were 
received  in  opposition  to  it.  Therefore, 
we  have  adopted  this  proposal  in  the 
final  rule. 

In  addition,  we  proposed  to  shorten 
the  odometer  disclosure  form  by 
eliminating  the  second  set  of 
certifications.  No  comments  were 
received  on  this  proposal  and  it  is 
adopted  in  this  final  rule. 

While  no  one  commented  on  the 
elimination  of  the  second  set  of 
certifications,  we  received  several 
proposals  for  additional  certifications. 
An  individual  suggested  that  in  order  to 
provide  as  much  information  as  possible 
in  a  formal  manner  to  the  transferee,  the 
disclosure  statement  should  include  the 
following:  "Optional:  The  correct 

mileage  is "  While  there  is  no 

prohibition  against  a  seller  providing 
this  information,  NHTSA  sees  no 
investigative  or  consumer  benefit  to  be 
gained  in  adding  this  requirement  which 
would  outweigh  the  burden  of  including 
another  statement  on  the  title,  in  light  of 
space  limitations.  A  buyer  can,  and 
certainly  should,  request  such 
information.  Yet,  anyone  who  has 
deliberately  violated  the  odometer  laws 
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is  likely  to  provide  an  untruthful 
statement.  Therefore,  NHTSA  will  not 
adopt  this  suggestion. 

Another  commenter  suggested  that  a 
provision  be  added  to  require  the 
transferor  "to  certify  that  the  odometer 
was  repaired  or  replaced,  reset  to  zero, 
the  mileage  on  the  original  odometer 

was ,  and  that  the  mileage  on  the 

present  odometer  reflects  the  mileage  on 
the  vehicle  in  excess  of  that  amount." 
The  commenter  asserted  that  this 
disclosure  would  allow  sellers  to 
explain  the  odometer  discrepancy  and 
create  a  paper  trail  as  a  backup  to  the 
notice  posted  on  the  left  door  frame. 
Without  this  statement,  the  commenter 
felt  that  unscrupulous  sellers  could 
repair  or  replace  the  odometer,  then 
simply  disclose  that  the  odometer 
reading  is  not  the  actual  mileage.  Due  to 
space  limitations,  we  must  reject  this 
suggestion.  Although  a  shorter 
disclosure  might  sacrifice  clarity  to  a 
degree,  NHTSA  regards  this  as  an 
acceptable  price  for  gaining  the  benefit 
of  combined  title  and  disclosure.  Note 
that  there  is  no  prohibition  against  the 
seller  advising  the  purchaser  of  the 
reason  for  certifying  that  the  odometer 
reading  does  not  reflect  the  actual 
mileage. 

While  the  proposed  regulation  sets 
forth  the  information  which  must  be 
disclosed,  it  also  includes,  in 
Appendices  B  and  C,  sample  forms 
which  may  be  used.  Appendix  B  is  a 
sample  disclosure  form  which  a  State 
may  wish  to  include  on  its  titles. 
Appendix  C  is  a  sample  disclosure  form 
which  may  be  used  if  a  vehicle  has  not 
been  previously  titled  such  as  a  new 
vehicle  or  a  vehicle  imported  into  the 
United  States  from  a  foreign  country.  3M 
endorsed  the  inclusion  of  Appendices  B 
and  C  and  noted  that  they  provide 
standard  formats.  3M  suggested  that  the 
placement  of  information  relevant  to 
security,  §  580.5(c)(lH5),  be  located 
consistently  in  one  position  on  the 
certificate  of  title  and  on  other 
ownership  documents.  To  allow  the 
States  the  maximum  administrative 
discretion  as  possible,  we  will  not  adopt 
3M's  suggestion,  but  have  included 
samples  forms  in  Appendices  B  and  C  to 
the  final  rule.  These  Appendices  have 
been  changed  from  the  Appendices  as 
proposed  to  conform  to  the  requirements 
of  the  final  rule.  We  wish  to  repeat  that 
the  purpose  of  these  appendices  is  to 
serve  as  examples;  they  do  not 
introduce  new  requirements  or 
restrictions  into  the  rule. 

Recognizing  that  titles  for  vehicles 
issued  prior  to  the  enactment  of  a  State 
law  or  regulation  implementing  the  title 
requirements  of  the  final  rule  may  not 


contain  all  the  information  required  by 
this  rule,  in  §  580.5(g)  we  proposed  that 
the  written  disclosure  be  executed  as  a 
separate  form  when  the  title  does  not 
conform  to  the  final  rule.  NADA 
supported  the  use  of  a  separate 
disclosure  statement  when  "old", 
nonconforming  titles  are  involved  in  the 
transfer.  However,  the  Chairman  of  the 
Consumer  Affairs  and  Protection 
Committee  of  the  New  York  State 
Assembly  feared  that  this  section 
creates  a  loophole.  Discussing  the 
disclosure  information  on  the  title,  he 
noted  that  "to  be  effective,  this 
information  should  appear  on  the  title 
itself,  because  this  document  must 
accompany  each  vehicle  transfer,  and  is 
recorded  by  most  state  Departments  of 
Motor  Vehicles.  This  may  mean 
instituting  a  phase-in  period  for  all 
States  to  develop  titles  containing 
appropriate  spaces."  Rather  than 
creating  a  loophole,  §  580.5(g)  recognizes 
the  necessity  of  a  phase-in  period.  As 
noted  in  the  preamble  to  the  NPRM.  the 
Truth  in  Mileage  Act  does  not  say  that 
motor  vehicles  can  only  be  licensed  if 
the  transferee  includes  with  the 
application  the  transferor's  title  which 
includes  a  disclosure.  Rather,  the  law 
states  that  only  "*  *  *  if  that  title 
contains  the  space  referred  to  in 
paragraph  (2)(A)(iii)  *  *  *"  would  the 
transferor  sign  and  date  a  disclosure 
statement.  Therefore,  §  580.5(g)  is 
adopted  in  this  final  rule  as  proposed. 

D.  Power  of  Attorney 

Prior  to  the  issuance  of  the  NPRM. 
NIADA  asked  whether  a  power  of 
attorney  could  be  granted  so  that  the 
transferor  could  sign  on  behalf  of  the 
transferee  to  avoid  any  problems  in 
making  a  disclosure  on  the  title  where 
the  vehicle  is  subject  to  an  existing  lien. 
Although  the  proposed  rule  did  not 
include  a  provision  concerning  powers 
of  attorney,  in  the  preamble  to  the 
proposed  rules,  we  recognized  that 
powers  of  attorney  are  necessary  in 
transfers  involving  an  incompetent  or 
deceased  owner.  However,  we 
emphasized  that  powers  of  attorney  that 
allow  the  same  person  to  sign  a 
disclosure  statement  as  both  the 
transferor  and  transferee  result  in  only 
one  party  to  the  transfer  being  aware  of 
the  previous  mileage  disclosures.  This 
could  jeopardize  the  integrity  of  the 
"paper  trail"  and  defeat  the  purpose  of 
the  Act. 

AAMVA  agreed  with  our  position, 
noting  that  where  the  transferee  holds 
the  power  of  attorney  of  the  transferor, 
the  same  party  is  signing  the  title  as 
seller,  to  transfer  ownership  and  to 
disclose  mileage,  and  as  the  buyer. 
AAMVA  stated  that  this  situation  is  ripe 


for  fraud  if  the  person  holding  the  power 
of  attorney  is  intent  on  rolling  back  the 
vehicle's  mileage.  Several  of  AAMVA's 
member  jurisdictions  concurred  in  this 
position. 

Wisconsin  suggested  that  a  new 
paragraph  be  added  to  §  580.5  providing 
that  no  person  may  sign  a  disclosure  as 
both  the  transferor  and  transferee. 
Wisconsin  also  suggested  that  the 
addjti^al  paragraph  provide  that  no 
tran^^or  may  give  his  power  of 
attorney  or  otherwise  appoint  as  the 
transferor's  agent,  any  agent  or 
employee  of  the  transferee  for  the 
purpose  of  executing  an  odometer 
disclosure  statement. 

An  automobile  dealer  in  an  area  with 
a  large  military  population  declared  that 
the  new  law  would  preclude  a  member 
of  the  military  from  giving  a  spouse  a 
power  of  attorney  to  sell  a  vehicle  and 
to  verify  the  odometer  reading. 

Other  commenters,  concerned  that  the 
title  had  to  be  present  at  the  time  of 
sale,  hoped  that  the  use  of  a  power  of 
attorney  would  ease  the  burden  that 
title  present  might  have  imposed. 
NIADA  noted  that  if  the  power  of 
attorney  is  submitted  with  the  old  title 
when  applying  for  a  new  title,  and  a 
copy  is  required  to  be  maintained  by  the 
dealer,  any  alteration  would  be 
immediately  apparent  and  the  paper 
trail  would  be  maintained.  The  coalition, 
as  noted  above,  suggested  the  use  of  a 
special  power  of  attorney  which  (i)  is  set 
forth  by  a  secure  process;  (ii)  contains 
the  appropriate  Federal  odometer 
disclosure  statement  and  (iii)  is  fully 
completed,  dated  and  signed  by  the 
transferor.  Upon  receipt  of  the 
transferor's  title,  the  initial  transferee 
would  negotiate  the  title  and  complete 
the  transferor's  statement  based  on  the 
transferor's  power  of  attorney  and 
mileage  disclosure  thereon.  The  title, 
together  with  the  power  of  attorney  and 
all  subsequent  title  reassignments,  shall 
be  presented  with  any  application  for 
title. 

To  guard  against  a  situation  ripe  for 
fraud,  we  have  adopted  a  new 
paragraph  580.5(h)  which  provides  that 
no  person  may  sign  a  disclosure 
statement  as  both  the  transferor  and 
transferee  in  the  same  transaction.  It 
also  provides  that  no  transferor  may 
give  his  power  of  attorney  or  otherwise 
appoint  as  the  transferor's  agent,  any 
transferee  of  the  same  vehicle  in  the 
same  transaction  for  the  purpose  of 
executing  an  odometer  disclosure 
statement.  Conversely,  no  transferee 
may  give  his  power  of  attorney  or 
otherwise  appoint  as  the  transferee's 
agent,  any  transferor  of  the  same  vehicle 
in  the  same  transaction  for  the  purpose 
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of  executisg  an  odoBieteF  diactosure 
statemeoL 

We  have  not  adopted  the  coalition's 
suggesti«a.  The  burden  that  a  "title 
present"  requirement  might  have 
presented  has  been  alleviatei^  since 
disdofiuie  muat  nom  occur  iiv  ccsmection 
with  the  transfei  of  ownership^  In 
addition,  the  integtity  oi  the  paper  (rail 
with  a  secure  pswei  of  attorney  would 
not  be  nsaJDtaified  because  one-  paxty  to 
the  transaction  would  not  see  the  tktle 
and  the  power  of  attorney  could  be 
easily  discarded  and  a  new  one  forged. 
Furthermore,  this  process  would  place  a 
burden  on  State  tUling  offices  to  review 
additional  documentation,  check  for 
conformity  of  the  information  contained 
on  the  documenta  and  maintaia 
additional  records. 

Exe^pikiua 

We  proposed  a  new  J  580.6  which 
exempts  certain  transferors  from  issuing 
odometer  drsdosore  statements.  With 
one  exeeptioir  as  noted  below.,  this  new 
section  exenpts  the  same  transferors 
exempted  by  former  J  580.5. 

3M  questioned  why  any  exemptions 
are  allowed,  asserting  tfiaH  in  aKfs 
opiiHon.  the  odometer  readmg  of  any 
vehicle,  regardless  of  its  age.  weight,  or 
ntediod  of  safe,  ie  a  sigmfrcartt 
contributor  te»Ae  vehicle's  woith.  In 
response  to  iftKs  inqmrj,  PffTTSA  rrotes 
that  the  ixtoneler  reait^  is  not  osed  as 
a  gwde  fo  the  value  (tf  certain  vehicles. 
For  exampte,  nainlenance  records  have 
tradi4ionailjr  been  reMed  upon  as  the 
principal  guide  to  the  concktion  of  trucks 
and  buses.  Airliqae  vehides  are 
primarily  valued  because  of  factors  such 
as  rarity  and  age  rather  mileage.  38  FR 
2979(1973). 

Several  Federal  courts  have  reviewed 
NHTSA's  autbonty  to  create  exemptions 
and  reached  different  conclusions 
concerning  the  validity  of  fonn^  }  580.5. 
See.  Witkovrski  v.  Mack  Trucks,  Iwc.. 
712  F.2d  1352  (11th  Cir.  1983jc  Barker  v. 
Cawthon  Motor  Co..  629  F.2d  410  (5th 
Cir.  1980):  Mitchell  v.  White  Motor 
Credit  CorponrtoB,  627  F.  Supp.  1241 
(M.D.  Tenn.  190^-  Davia  v.  Oils  Motor 
Co:.  566  F.  Supifc  1360  (SJXW.  Va.  1983). 
Nevertheless,  as  noted  m  the  preamble 
to  the  NPRM.  wtele  some  courts  have 
determined  (bat  NHTSA's  authority  to 
create  exeiBptiDns  aiay  be  liEDLted.  we 
believe  that  NHTSA  bas  Ike  aatbority  to 
create  exi  1111111  w  for  tzasoferors  of 
vehicles  Cor  whidi  the  odocoeter  reading 
is  not  relied  upon  as  an  iadtcator  of 
vehicle  mileage  or  condititm.  47  FR 
51885  (1962).  Therefore,  we  have 
adopted  |  SWXft  as  projiosed  with  one 
exceptiaik 

We  proposed  to  exempt  a  transferor 
of  a  vehicle  that  is  twenty-five  years  old 


or  otder  from  the  requirements  of  issuing 
a  fterlnware  statement.  We  received 
nunecous  requests  to  lower  the  vehicle 
age.  AAMVA.  several  of  AAMVA's 
member  iffristfictions  and  the  coalition 
suggested  that  the  ecemption  be  given  to 
a  transferor  of  a  vehide  that  is  ten  years 
old  or  older.  Th»  saggestian  is  based  on 
stucfies  done  m  Wisconsin  and  Iowa 
which  indkat*  that  the  mddeoce  of 
odometer  tasifiering  on  vehides  over  ten 
model  years  old  is  disproportionately 
small  as  cooipared  to  the  vehicle 
popabtioa  represented  by  that  age 
group.  The  cuiimieiiters  ^o  noted  that 
the  setting  price  of  vehicles  over  ten 
years  old  is  not  typically  baaed  on  the 
odometer  reading.  AAMVA  and  several 
of  its  members  felt  that  extending  the 
exemption  to  Ae  transferor  of  a  vehide 
ten  years  old  and  older  would  not 
frustrate  the  Congressional  intent 
behind  the  mhiM  h  r  laws  since  the 
odometer  teadns  oa  a  vehide  of  this 
age  is  not  ased  to  detennine  the 
conditian  or  vahie  (d  the  vehicle. 
NACAA  recommended  that  the  absolute 
maximom  age  of  vehicle  for  which  the 
transferor  should  be  required  to  issue  an 
odometer  statement  is  fifteen  years. 
Based  or  a  study  Ae  California 
Department  of  l^otor  Vehicles 
conducted  for  NHTSA  ki  1981.  the 
Director  of  the  Department  proposed 
that  the  regalation  be  changed  to 
exempt  transferors  of  vehicles  that  are 
six  ycnrs  old  axsi  older.  Oregon  noted 
that  the  State  legislature,  after 
expressing  strong  concern  about  the  cost 
effectiveness  of  requiring  odometer 
disclosures  on  vehicles  older  than  eight 
years,  amended  Oregon  law  to  require 
odometer  dwclosure  information  only 
for  vehicles  eight  years  old  and  newer. 

NHTSA  has  reconsidered  its  proposed 
reqimemevt  in  response  to  these 
comments.  Purchasers  of  vehides  six 
and  eight  years  old  still  rely  on  the 
odometer  reading  to  determine  the 
condition  and  vahie  of  the  vehicle. 
While  the  Califoraia  study  may  indicate 
that  odometer  tanapering  is  not  as 
prevalent  in  vehides  six  years  old  and 
older,  the  sttidy  concerned  leased 
vehicles  and  does  not  represent  the  total 
used  car  popuIatk>n.  For  vehides  over 
10  years  old  the  value  is  mostly 
determined  by  the  oversB  condition  and 
appearance,  not  priniartly  mileage. 
Accordingly,  tte  final  rule  has  been 
changed  to  exempt  a  transferor  of  a 
vehicle  that  is  ten  years  old  and  older. 

Finally,  we  have  not  adopted  the 
proposal  of  American  Bankers 
Association  which  suggested  that  the 
rule  exempt  from  the  disdosure 
requirements,  lessors  when  selling  the 
leased  vehide  to  the  lessee  at  the  end  of 
tbe4ease  period  To  adopt  this 


suggestioo  would  permit  an 
unscrupulous  lessee  to  purchase  the  car, 
roll  back  the  odometer,  and  sell  the  car 
to  an  unsuspecting  buyer  for  more  than 
its  actual  value.  The  lessee's  purchaser 
would  be  unable  to  ascertain  the 
veradty  of  the  disclosure  statement  he 
receives  from  the  lessee  since  there 
would  be  no  previous  disclosure  record. 

Leased  Vehicles 

In  accordance  with  the  Congressional 
mandate,  we  proposed  a  new  {  580.7 
applicable  to  leased  vehides.  Under  the 
proposed  J  560:7.  lessors  were  required 
to  provide  written  notice  to  the  lessee 
that  ownership  of  tiie  vehide  is  behig 
transferred,  that  the  lessee  is  required 
by  law  to  provide  the  lessor  with  a 
written  disdosuce  regarding  the  mileage 
and  the  penalties  for  noncompliance. 
The  American  Automotive  Leasing 
Association  (AALA)  urged  NHTSA  to 
delete  the  requirement  that  "ownership 
of  the  vehicle  is  being  transferred", 
since  notifying  lessees  at  that  time 
woi^  be  Bnandally  burdensome. 
AALA  claimed  that  a  rale  reqoiring  a 
notice  that  is  contemporaneoas  widi  the 
decision  to  terminate  the  lease  and  a 
separate  notice  for  each  car  is 
unwarranted.  Rather.  AALA  and  PHH 
requested  that  the  regulations  permit 
flexibility  as  to  when  the  lessor  gives 
notice  to  the  lessee  of  the  lessee's 
obligation  to  make  the  required 
disclosure.  Both  noted  that  there  are 
various  possibilities  for  notifying 
lessees.  The  notification  could  be 
incorporated  into  the  lease  agreement, 
in  mailings  sent  to  the  clients  throughout 
the  year  and  in  forms  completed  by  the 
lessee  to  initiate  transfer.  We  have 
considered  these  comments  and  have 
determined  that  the  requirement  that  the 
lessor  give  notice  to  the  lessee  that 
"ownership  of  the  vehicle  is  being 
transferred"  is  not  required  by  the  law 
and  may  result  in  an  unnecessary 
burden  for  lessors.  Therefore,  we  adopt 
AALA's  proposal  and  this  requirement 
has  been  deleted  from  the  final  rule. 
This  will  allow  flexibility  as  to  when  the 
notice  of  the  lessee's  disdosure 
requirements  and  penalties  for 
noncooipliance  is  given.  Furthermore, 
we  will  not  reqiare  a  separate  nehce  for 
each  vehide.  Should  this  flexibility 
in^iede  or  delay  investigative  action, 
further  rulemaking  may  need  to  be 
undertaken  on  this  matter. 

As  noted  above,  the  proposed  rule 
also  provided  that  the  lessor  must  give 
written  notice  to  the  lessee  that  the 
lessee  is  required  by  law  to  disclose  the 
mileage  of  the  lease  vehide  and  the 
penalties  far  foilure  to  disclose  the 
information.  PHH  emphasized  that  the 
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penalties  for  lessee  noncompliance 
should  be  explicitly  stated  in  the  notice 
and  recommended  that  Appendix  D,  the 
Disclosure  Form  for  Leased  Vehicles,  be 
amended  to  explicitly  state  the  nature  of 
the  civil  or  criminal  penalties  to  which  a 
lessee  is  subject  for  failure  to  comply. 
PHH  believes  that  a  more  explicit 
statement  of  penalties  will  help  to  stress 
the  lessee's  risk  in  noncompliance,  will 
encourage  greater  accuracy  of  odometer 
readings  and  will  motivate  the  prompt 
return  of  the  lessee  disclosure  form  to 
the  lessor.  We  agree  with  PHH's 
comments.  Therefore,  consistent  with 
our  decision  to  amend  the  citation  to  the 
law  under  §  580.5(c),  §  580.7(a)  will 
require  that  the  lessor's  notice  to  the 
lessee  contain  a  reference  to  the  federal 
odometer  law  and  state  that  faihng  to 
complete  the  disclosure  or  providing 
false  information  may  result  in  fines 
and/or  imprisonment.  For  purposes  of 
consistency,  we  will  not  require  a  more 
detailed  statement.  However,  lessors 
may  include  additional  information  such 
as  an  explicit  statement  of  the  fines  and 
imprisonment  term  provided  by  law. 
Accordingly,  we  have  amended  the 
reference  to  the  law  contained  in 
Appendix  D  and  note  that  Appendix  D 
is  only  an  example  of  the  minimum 
requirements  under  the  law. 

The  disclosure  required  to  be  made  by 
the  lessee  under  our  proposal  paralleled 
that  made  by  the  transferor.  It  required 
that  the  person  making  the  disclosure 
print  his  name,  provide  the  current 
odometer  reading  (not  to  include  tenths) 
and  date  the  statement.  In  addition,  we 
proposed  that  the  disclosure  include  the 
lessee's  name  and  current  address;  the 
lessor's  name  and  current  address;  the 
identity  of  the  vehicle  including  its 
make,  model,  year,  body  type  and 
vehicle  identification  number  and  the 
signature  of  the  lessor.  We  received  no 
comments  on  these  proposals  and  they 
have  been  incorporated  into  this  final 
rule. 

We  also  proposed  that  the  disclosure 
include  the  date  that  the  lessor  notified 
the  lessee  of  disclosure  requirements 
and  the  date  that  the  completed 
disclosure  was  received  by  the  lessor. 
Delaware  asserted  that  it  did  not 
understand  the  importance  of  these 
dates.  According  to  Delaware,  the  date 
requirement  merely  necessitates  more 
paper  work  and  filing  of  records.  NADA 
requested,  without  comment,  the 
elimination  of  these  date  requirements. 
We  will  not  grant  NADA's  request. 
These  dates  are  important  for 
investigative  purposes.  Our  experience 
shows  that  dealers  and  distributors  who 
have  been  required  to  maintain 
odometer  disclosure  statements  under 


our  regulations,  upon  request  for  those 
records,  consistently  ask  investigators 
for  the  date  of  the  record.  Requiring 
these  dates,  in  addition  to  the  date  of 
the  statement,  will  aid  in  the 
investigation  of  allegations  that  the 
lessor  never  notified  the  lessee  or  that 
the  lessee  never  gave  the  lessor  a 
statement.  Therefore,  subsections 
580.7(b)  (7)  and  (8)  are  adopted  as 
proposed. 

In  addition,  we  proposed  that  the 
lessee  certify  whether  the  odometer 
reading  reflects  the  actual  mileage, 
whether  it  reflects  the  amount  of 
mileage  in  excess  of  the  designed 
mechanical  limit  or  whether  it  is  not  the 
actual  mileage.  As  it  did  with  regard  to 
the  disclosure  by  the  transferor,  NADA 
urged  NHTSA  to  eliminate  the 
requirement  that  the  disclosure  of 
mileage  is  in  excess  of  the  designed 
mechanical  limit  of  the  odometer.  Again, 
we  have  not  adopted  NADA's 
suggestion.  As  noted  above,  to  allow 
someone  with  a  vehicle  having  over 
100,000  miles  to  certify  that  the 
odometer  does  not  reflect  the  actual 
mileage  permits  oral  misrepresentations 
as  to  the  vehicle's  actual  mileage. 
Furthermore,  while  not  specifically 
referencing  the  requirement  as  it  applied 
to  leased  vehicles,  MADA  expressed 
concern  with  the  requirement  that  a 
person  certify  that  "the  odometer 
reading  reflects  the  mileage  in  excess  of 
the  designed  mechanical  limits." 
NHTSA  has  addressed  this  concern 
above  as  it  relates  to  the  disclosure  by 
the  transferor.  For  the  same  reasons,  we 
have  not  adopted  MADA's  suggestion  to 
amend  the  statement.  The  certification 
requirements  are  adopted  as  proposed. 

To  implement  section  2(e)  of  the  Truth 
in  Mileage  Act,  section  40i3  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act.  15  U.S.C.  1988(e),  we  proposed  to 
permit  a  lessor  who  transfers  ownership 
of  a  vehicle,  without  obtaining 
possession  of  the  vehicle,  to  disclose,  on 
the  title,  the  mileage  indicated  by  the 
lessee  unless  he  has  reason  to  believe 
that  the  lessee's  disclosure  does  not 
reflect  the  actual  mileage  of  the  vehicle. 
PHH  noted  that  it  is  not  unusual  for 
vehicles  to  be  driven  substantial 
distances  by  the  lessee  after  the  lessee's 
disclosure  statement  is  received  by  the 
lessor.  PHH  asked  whether  it  is 
NHTSA's  intention  for  lessors  to  certify, 
in  connection  with  the  transfer  of 
ownership,  that  the  odometer  does  not 
accurately  reflect  the  mileage  of  the 
vehicle.  If  the  lessee  had  certified  that 
the  odometer  reading  reflected  the 
actual  mileage  the  vehicle  had  traveled, 
it  is  not  NHTSA's  intention  that  lessors 
indicate  that  the  odometer  reading  does 


not  reflect  the  actual  mileage.  When  the 
lessee  certifies  that  the  odometer 
reading  reflects  the  actual  mileage,  the 
lessor  may  also  certify  that  the 
odometer  reading  reflects  the  actual 
mileage.  This  certification  would  be 
based  upon  the  lessee's  statement  and 
the  lessor's  knowledge  of  the  additional 
mileage. 

Several  commenters  raised  issues  that 
had  not  been  considered  in  the  NPRM. 
The  National  Vehicle  Leasing 
Association  (NVLA),  AALA  and  PHH 
noted  that  the  proposed  rule  did  not 
refer  to  the  situation  where  the  lessee 
fails  to  provide  the  lessor  with  a 
disclosure.  PHH  requested  that  NHTSA 
address  the  action  a  lessor  is  expected 
to  take  when  a  lessee  fails  to  provide  an 
odometer  statement  or  fails  to  provide  a 
statement  in  a  reasonable  time,  and 
what  remedies  or  sanctions  apply. 
AALA  requested  that  NHTSA 
affirmatively  state  that  in  cases  where 
the  lessor  has  notified  the  lessee  but  the 
lessee  has  failed  to  provide  a  disclosure, 
the  lessor  may  sell  the  vehicle,  making 
the  appropriate  disclosure.  NVLA  took 
AALA  request  one  step  further,  by 
suggesting  what  constitutes  an 
appropriate  disclosure.  NVLA  proposed 
that  where  the  vehicle  is  to  be 
transferred  to  the  lessee,  the  lessor 
should  be  permitted  to  complete  the 
transaction  and  certify  that  the  mileage 
information  is  "unknown."  If  the  lessee 
failed  to  provide  a  disclosure  and  the 
lessor  is  selling  the  vehicle  to  a  third 
party,  NVLA  proposed  that  the  lessor 
should  be  permitted  to  certify  that  to  the 
best  of  the  lessor's  knowledge,  the 
odometer  reading,  provided  to  the  lessor 
by  the  third  party  purchaser,  reflects  the 
actual  mileage. 

Congress  expressly  stated  that  "(i)f 
the  lessee  fails  to  comply,  the  lessor 
who  has  provided  the  required  notice  is 
not  intended  to  be  precluded  from 
transferring  ownership  of  the  vehicle." 
H.R.  Rep.  833,  99th  Cong.,  2nd  Sess.  33 
(1986).  Therefore,  the  lessor  may  sell  the 
vehicle  and  make  the  disclosure  based 
upon  available  information.  When  the 
lessor  is  selling  the  vehicle  to  the  lessee, 
we  will  not  permit  the  lessor  to  complete 
the  transaction  and  certify  that  the 
mileage  is  unknown.  The  lessor  has 
leverage  in  this  situation  and  may  retain 
possession  of  the  title  to  influence  the 
lessee  to  provide  a  disclosure.  When  the 
lessor  is  selling  a  vehicle  to  a  third  party 
purchaser,  the  lessor  must  make  a 
certification  to  the  best  of  his  knowledge 
based  upon  the  available  information, 
including  condition  reports, 
maintenance  receipts,  previous  history 
of  lessee  vehicle  returns  and  similar 
business  records.  To  permit  a  lessor 
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who  doe*  not  take  possessioR  of  a 
vehicle  to  laattnety  certify  Ihat  tiie 
odometer  leading  reflects  ^e  actual 
mileage,  as  suggested  by  MVLA.  opens 
the  doer  to  ftaad  on  the  pact  of  the^  third 
party  parcbaaer  who  obtains  possession 
of  tEte  vehicle  bata  the  lessee,  kt  this 
sitiialRiii.  tke  \Mtd  party  puicfcaser 
could  tell  the  lessor  the  odometer 
reading,  is  less  than  it  actually  i?. 
resuitii^  in  an  inaccurate  stateatsot  bj 
the  lessor,  aad  then  roll  bade  the 
odometer. 

Finally,  PHH  re<iuested  thatNHTSA 
addcess  the  Femedies  that  are  available 
to  the  lessor  against  a  leasee  who  fails 
to  provide  a  diaclosnre.  Under  section 
409'  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act.  15  U.S.C.  1989k 
the  lessor  may  bring  a  civil  action 
against  the  leasee.  Note  that  under  this 
section,  tke  lessor  must  prove  an  intent 
to  defraud.  If  the  lessor  included  a 
provision  concemiBg  the  disclosure  in 
the  lease  agreement  or  contract,  the 
lessor  may  have  an  additional  cause  of 
action.  The  requirement  that  lessees 
provide  a  disclosure  ^  also  enforceable 
by  the  chief  law  enforcement  officer  in 
the  State  where  the  violation  occurred 
and  by  the  Federal  government. 

Record  Retaation 

The  NPRM  proposed  a  new  §  580.8 
concemmg  the  retention  of  odometer 
disclosure  statements  by  motor  vehicle 
dealers,  drstrtbutors  and  fessors.  This 
proposed  section  increased,  &om  four  to 
five  years;  Hie  length  of  time  dealers  and 
distribntors  who  are  required  by  this 
part  to  issue  an  odometer  disclosure 
statement  sftaH  retain  odometer 
dischMure  statements.  Lessors  shall 
retain  for  fhre  jrears  foHowtng  the  date 
they  transfer  ownership  of  the  leased 
vehicle,  the  odometer  statement  they 
receive  from  tlietr  lessee.  These  dealers, 
distribstors  amttessors  shall  retain  the 
original  or  »  photostat,  carbon  or  other 
facsimile  copy  of  each  odometer 
statement  they  issue  and  receive.  The 
proposal  was  phrased  broadly  to 
include  any  media  by  which  such 
information  may  be  stored,  provided 
there  is  no  loss  of  information. 

Some  commenters  felt  that  the 
extension  to  five  years  was  both 
reasonable  and  logical  given  the  five 
year  statute  of  limitations  for  criminal 
violations  of  the  Federal  odometer  laws. 
Others  raised  questions  concerning  the 
necessity  of  retaining,  in  whole  or  in 
part,  cofries  of  cBsclosure  statements. 

One  comxnenter  asserted  that  since 
the  odometer  disclosure  statement  will 
be  on  the  title,  it  will  be  cumbersome 
and  difficult  for  the  transferor  to  retain  a 
copy.  The  commenter  stated  that  it  is 
unlikely  that  States  wiET  provide  multiple 


copqr  titles  and  thai  a  large  number  of 
deatieES  do  not  have  access  to  a 
photocopy  laachioe.  This  commenter 
also  claimed  that  it  is  against  the  law  in 
California,  and  possibly  in  other  States 
to  photocopy  a  tide  document  NHTSA 
does  not  find  this  retention  requirement 
to  be  overly  burdeoeome.  In  light  of 
increased  technology,  portable 
photocopy  equipment  is  available  at 
reasonable  prices.  The  rule  allows 
flexibility  in  retention,  provided  there  is 
no  loss  of  infocmalion.  Finally,  while  it 
may  be  illegal  to  possess  as  true  or 
genuine,  a  false  or  forged  document  it 
does  not  appear  to  be  illegal  to  copy  a 
title  solely  fas  the  paipose  of 
maintsainin;;  r«£ard&.  Alan  Metier  of  the 
Cakfomia  Departnent  of  Motor 
Vehicles,  Legal  Office,  stated  that 
neither  the  California  Vehic^e  Code  nor 
the  Caliiomia  Government  Code 
prohibit  the  photocopying  of  titles  for 
record  retenlian  purposes  In  the  course 
of  its  investigations,  NHTSA  has 
received  copies  of  titles  from  auto 
auctions,  dealers,  leasing  companies 
and  State  departments  of  motor 
vehicles,  including  the  California 
Department  of  Motor  VehiclesL 

NAFA  asked  whether  the  transferor  is 
required  to  retain  a  copy  of  the  full 
disclosure  signed  by  the  transferee  or  if 
he  is  only  tequired  to  maintain  a  copy  of 
his  disclosure.  The  rule  requires  the 
transferor  to  retain  a  copiy  of  the  full 
disclosure,  inr.tiirftng  the  transferee's 
signature.  In  addition,  for  purposes  of 
meeting  the  requirement  to  letam  a  copy 
of  the  disclosure  statement  whick 
includes  the  buyer's  signature,  AALA 
asked  NffTSA  to  alTow  the  transferor 
who  is  also  a  lessor  to  obtain  a  power  of 
attorney  from  the  buyer  authorizing  the 
transferor  to  si^  tfie  mileage  disclosure 
on  behalf  of  the  buyer.  Because  this 
would  aHow  the  transferor  to  sign  as 
both  the  transferor  avd  transferee,  thus 
creating  a  situation  ripe  for  fraud. 
AALA's  suggestion  has  not  been 
adopted. 

PHH  asserted  that  it  is  not  reasonable 
to  place  a  legal  requirement  on  the 
transferor  to  retain  records  over  which 
he  does  not  have  control  and  that  any 
transferee  with  intent  to  commit  fraud 
by  tampering  with  the  title  document, 
will  simply  alter  rtie  document  after  the 
transferor's  copy  has  been  made.  PHH 
argued  that  since  the  States  will  be 
receiving  and  retaining  fully  executed 
title  documents,  there  seems  to  be  little 
net  benefit  to  require  transferors  to 
duplicate  these  records.  Therefore,  PHH 
requested  that  the  final  rule  require  only 
that  the  transferor  retain  a  copy  of  the 
disclosare  statement  prior  to  release  of 
the  document  to  the  transferee.  AALA 
suggested  that  the  regulation  allow  a 


transferor  who  is  also  a  lessor  to  fulfill 
the  retention  requTrements  when  he 
retains  a  copy  of  the  discfosore 
statement  which  he  forward*  for  the 
buyer's  signature  and  requests  the  buyer 
to  sign  the  statement  and  return  a  copy. 

We  have  not  adopted  the  requests  of 
AALA  or  PHH.  Requiring  the  transferor 
to  retain  a  copy  of  the  discloem-e  signed 
by  the  transferee  is  essential  to 
enforcement.  It  prevents  a  buyer  from 
altering  the  mileage  and  later  alleging 
that  the  altered  mileage  is  the  mileage 
he  received  from  the  transferor,  since 
the  transferor  would  have  a  copy  of  the 
disclosure  with  the  higher  mileage  and 
the  transferee's  signature.  This 
unaltered  copy  would  not  be  on  file  with 
the  State  titling  office.  In  addWion, 
requiring  the  transferor  to  retain  a  copy 
of  the  disclosure  signed  by  the 
transferee  protects  the  transferor.  With 
regard  to  the  reasonableness  of  a  legal 
requirement  on  the  transferor  to  retain 
records  over  which  he  does  not  have 
control,  NHTSA  assesses  civil  penalties 
for  failure  to  retain  records  in 
accordance  with  section  412  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act.  15  U.S.C.  1990b.  This 
assessment  takes  into  account  the 
nature,  circumstances,  extent  and 
gravity  of  the  violation  of  the  retention 
requirement  committed,  and  other 
matters  as  iustice  may  require. 

Consistent  with  the  requirements  of 
the  Thith  in  Milage  Act,  we  also 
proposed  the  addition  of  a  new  §  586.9 
which  concerns  the  odometer  record 
retention  by  auction  companies.  We 
proposed'  that  each  auction  company 
retain,  for  five  years,  the  following 
information:  the  name  of  the  most  recent 
owner  on  &e  date  the  aucHon  took 
possession  of  the  motor  vehicle,  the 
name  of  the  buyer,  the  vehicle 
identification  number  and  the  odometer 
reading  on  the  date  the  auction  company 
took  possession  of  the  motor  vehicle. 
This  information  can  be  retained  in  any 
way  that  is  systematically  retrievable. 
We  did  not  propose  to  require  that  this 
information  be  included  on  any  special 
form,  but  noted  that  it  may  be  part  of  the 
auction  invoice  or  other  cbocument 
currently  used  by  auction  companies  or 
be  maintained  as  a  portion  of  a 
computet  data  base. 

The  New  Jersey  State  Police  (New 
Jersey)  questioned  the  requirement  that 
auction  companies  retain  the  odometer 
reading  on  the  date  which  the  auction 
"took  possession  of  the  vehicle."  The 
commenter  was  concerned  that  auctions 
could  assert  that  they  do  not  "take 
possession",  but  merely  act  as  a  broker 
between  the  buyer  and  seller.  In  lieu  of 
a  requirement  that  the  odometer  reading 
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on  the  date  the  auction  took  possession 
be  retained,  New  Jersey  proposed  that 
the  reading  on  the  date  of  sale  be 
retained. 

We  have  not  adopted  New  Jerseys 
proposal.  While  an  auction  does  not 
take  ownership  of  vehicles,  it  does 
routinely  take  physical  possession  of 
them.  When  the  cars  are  registered  for 
sale,  the  keys  to  the  each  vehicle  are 
given  to  the  auction  which  prepares  the 
cars  for  auction  and  drives  them  onto 
the  auction  block.  Furthermore,  the 
language  in  the  rule  is  consistent  with 
the  provisions  of  the  Truth  in  Mileage 
Act. 

NAAA.  while  not  specifically 
addressing  the  retention  requirements  as 
they  relate  to  auctions,  did  declare  that 
the  retention  requirements  are  more 
than  reasonable  and  are  necessary  to 
enable  successful  prosecutions.  No  other 
comments  were  received  on  this 
proposal  and  it  has  been  adopted  in  the 
final  rule. 

Procedures  for  State  Requests  for 
Assistance,  Approval  or  Extension 

Section  408  (d)  (1)  and  (2)  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act,  15  U.S.C.  1988{dJ  (1)  and  (2), 
requires  the  Secretary  of  Transportation 
to  assist  a  State  in  revising  its  laws  to 
comply  with  the  new  disclosure 
requirements  for  transferors  and 
transferees,  upon  "application"  from  the 
State.  In  response  to  this  statutory 
mandate,  the  agency  proposed  a  new 
§  580.10  which  sets  forth  the  procedures 
a  Slate  may  follow  to  apply  for  technical 
assistance.  No  comments  were  received 
concerning  the  procedures  for  requests 
for  assistance  and  they  are  adopted  in 
the  final  rule  as  proposed. 

Section  408(fl  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  15 
U.S.C.  1988  (f),  states  that  subsection  (d), 
concerning  motor  vehicle  titles,  and 
subsection  (e),  concerning  lessors  and 
lessees,  shall  apply  in  a  State  unless  the 
State  has  in  effect  alternate  motor 
vehicle  mileage  requirements  approved 
by  the  Department.  We  proposed,  in  a 
new  §  580.11,  that  a  State  may  petition 
for  an  exemption  from  the  disclosure 
requirements  and  stated  that  notice  of 
either  grant  or  denial  of  a  petition  for 
approval  of  alternate  motor  vehicle 
disclosure  requirements  would  be  issued 
to  the  petitioner.  We  received  no 
comments  on  this  section.  However,  for 
consistency,  and  to  better  reflect  the 
provisions  of  the  Truth  in  Mileage  Act, 
we  have  changed  the  language  in  the 
title  of  this  section  and  its  subsection  (a) 
from  "exemption  from  disclosure 
requirements"  to  "approval  of  alternate 
motor  vehicle  disclosure  requirements." 


In  all  other  respects,  the  proposal  is 
adopted  in  this  final  rule. 

We  proposed  a  new  §  580.12  which 
specified  the  procedures  that  may  be 
followed  by  a  State  to  request  an 
extension  of  time  in  the  event  that  it 
requires  additional  time  beyond  April 
29, 1989,  to  conform  its  laws  to  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  and  this  part.  The  proposed 
§  580.12  also  allowed  for  the  renewal  of 
an  extension  of  time. 

The  agency  received  three  comments 
on  proposed  §  580.12.  NACAA 
recommended  that  NHTSA  not  extend 
the  compliance  deadline  except  where  a 
need  has  been  demonstrated  along  with 
significant  evidence  that  the  State  is 
making  progress  toward  compliance 
through  realistic  efforts  calculated  to 
meet  the  compliance  date.  The 
association  stressed  that  the  rule  cannot 
really  be  effective  until  all  States  are  in 
compliance.  If  one  State  does  not 
require  mileage  disclosures  on  the  title, 
title  laundering  will  continue.  Arkansas 
explained  that  it  had  just  purchased  a 
two  year  supply  of  titles  and  noted  that 
a  severe  financial  burden  would  result  if 
it  was  prohibited  from  using  them.  The 
Motor  Car  Dealers  Association  of 
Southern  California  (MCDASC)  asked 
the  agency  to  postpone  certain 
provisions  of  §  580.5. 

NHTSA  has  considered  these 
comments.  Nevertheless,  the  proposal 
will  be  adopted  into  this  final  rule. 
Section  2(c)  of  the  Truth  in  Mileage  Act 
allows  for  extension  of  time  upon  a 
request  from  a  State.  Consistent  with  the 
statute,  we  will  provide  extensions  of 
time  in  the  event  that  any  State  needs 
additional  time  in  revising  its  laws  to 
meet  the  new  Federal  criteria,  beyond 
April  29, 1989,  the  new  law's  effective 
date.  Because  the  statute  requires 
NHTSA  to  ensure  that  the  State  is 
making  reasonable  efforts  to  achieve 
compliance,  we  must  deny  MCDASC's 
request  for  a  blanket  extension  of  time. 
We  will  only  consider  requests  on  a 
State  by  State  basis.  NHTSA  agrees 
with  NACAA  that  noncompliance  with 
the  Federal  odometer  laws  and  this  rule 
would  allow  title  laundering  to  continue. 
However,  in  light  of  the  statutory 
guidelines,  we  will  not  amend  the 
procedures  set  forth  in  the  proposal. 
Finally,  with  regard  to  Arkansas' 
concern  about  discarding  titles  it  may 
have  on  April  29, 1989,  the  agency  will 
take  into  account  financial  and 
administrative  burdens  and  will  make 
every  effort  to  grant  reasonable 
extensions  of  time  so  that  States  may 
expend  their  current  supply  of  titles. 


Federalism  Assessment 

This  rule  has  federalism  implications 
affecting  the  relationship  between  the 
national  government  and  the  States.  I 
certify  that  it  has  been  assessed  in  light 
of  the  principles,  criteria  and 
requirements  as  outlined  in  Executive 
Order  12612.  By  limiting  the  effects  on 
the  States  to  the  minimum  required  by 
the  law,  this  final  rule  furthers  the 
principles  of  federalism  established  by 
the  Framers  of  the  Constitution  while 
striking  an  appropriate  level  of  Federal 
involvement.  Odometer  fraud  is  national 
in  scope  with  motor  vehicles  frequently 
being  transferred  over  state  lines  in 
order  to  "wash"  the  titles.  For  this 
reason,  Congress  directed  NHTSA  to 
determine  methods  most  effective  for 
combatting  the  problem,  through  the 
implementation  of  the  Truth  in  Mileage 
Act  of  1988.  NHTSA  has  consulted  with 
the  States  to  implement  the  law  and  has 
examined  the  comments  submitted  by 
approximately  thirty-four  States, 
AAMVA.  NACAA  and  NOEA.  While 
this  rule  requires  that  titles  issued  by  the 
States  be  secure,  and  include  a  mileage 
reading  and  a  space  for  the  transferee  to 
make  a  mileage  disclosure  at  the  time  of 
a  future  transfer,  this  rule  is  consistent 
with  the  statutory  mandate  and  allows 
the  States  the  maximum  administrative 
discretion  possible  in  complying  with 
these  requirements.  We  have  not 
required  the  States  to  seek  our 
concurrence  in  an  alternative  method  of 
document  security  beyond  those  listed 
in  Appendix  A  nor  have  we  required  the 
States  to  include  the  disclosure 
information  in  a  specific  format.  It  is 
estimated  that  this  rule  will  impose  an 
additional  cost  on  the  States.  The  likely 
source  of  funding  for  the  States  will  be 
from  revenues  generated  by  increasing 
the  cost  of  titling  motor  vehicles.  Over 
the  past  ten  years,  the  States  have 
demonstrated  their  ability  to  fulfill  the 
purposes  of  this  rule  by  reviewing  and 
amending  their  titles  in  attempts  to  deter 
odometer  fraud. 

Regulatory  Impacts 

A.  Costs  to  the  States,  Dealers. 
Distributors  and  Vehicle  Purchasers 

When  the  NPRM  was  issued,  NHTSA 
had  tentatively  determined  that  the 
proposal  was  neither  "major"  within  the 
meaning  of  Executive  Order  12291,  nor 
"significant"  within  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  However,  the  agency 
invited  comments  with  regard  to  costs. 
A  regulatory  evaluation,  analyzing  in 
detail  the  impacts  of  the  proposal  and 
this  rule,  has  been  prepared  and  placed 
in  Docket  87-09.  Any  interested  person 
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may  obtain  a  copy  of  this  regulatory 
evaluation  by  writing  to  NHTSA  Docket 
Section,  Room  5109.  400  Seventh  Street 
SW.,  Washington.  DC  20590.  or  by 
calling  the  Docket  Section  at  (202)  366- 
4949. 

To  summarize  the  evaluation, 
odometer  fraud  costs  consumers 
between  $3.3  billion  and  $4.1  billion 
annually.  The  requirement  that  the  title 
be  present  at  the  time  of  transfer  of 
ownership,  originally  proposed  in  the 
NPRM,  would  have  increased  operating 
costs  by  an  additional  $91-$196  million 
annually.  To  alleviate  unnecessary  cost 
burdens,  while  continuing  to  provide  a 
paper  trail  in  accordance  with  the  law 
and  Congressional  intent,  we  have 
amended  the  language  in  the  proposed 
regulation  concerning  the  time  of 
transfer.  The  result  of  this  amendment  is 
that  the  requirements  of  this  final  rule 
will  increase  some  operating  costs  for 
States,  dealers,  distributors  and  vehicle 
purchasers  by  $6.5  million  annually.  Of 
this  total.  $3.9  million  will  result  from 
costs  associated  with  secured  titles  and 
reassignment  forms.  Most  of  this  cost 
will  be  borne  by  the  States.  The 
remaining  $2.6  million  will  result  from 
new  disclosure  and  retention 
requirements.  Most  of  these  costs  will 
be  borne  by  dealers,  distributors  and 
vehicle  purchasers.  However,  this  rule 
will  permit  the  elimination  of  most 
separate  odometer  disclosure 
statements,  resultmj^  in  a  savings  of 
roughly  $2.6  million  to  dealers  and 
distributors.  If  the  procedures 
established  by  this  rule  reduce  odometer 
fraud  by  as  much  as  one  tenth  of  one 
percent,  it  will  be  cost  beneficial. 

The  agency  has  now  determined  that 
the  impact  of  this  final  rule  is  neither 
"major"  within  the  meaning  of  Executive 
Order  12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures. 

B.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  rule  and 
has  determined  that  it  does  not 
constitute  a  major  Federal  action 
significantly  affectmg  the  quality  of  the 
human  environment.  Accordingly,  no 
Environmental  Impact  Statement  has 
been  filed. 

C.  Small  Business  Impacts 

The  agency  has  si  so  considered  the 
impacts  of  this  rule  In  relation  to  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  uf  small  entities.  The 


net  increase  in  operating  costs  resulting 
from  this  rule  will  be  an  estimated  $3.8 
million  for  states,  and  tens  of  thousands 
of  dealers  and  distributors. 

D.  Paperwork  Reduction  Act 

The  requirements  in  this  rule  that 
dealers,  distributors,  lessors  and  auction 
companies  disclose  mileage  information 
and/or  retain  odometer  disclosure 
information  are  considered  to  be 
information  collection  requirements  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB]  in  5 
CFR  Part  1520.  Accordingly,  the 
information  collection  requirements  in 
this  rule  have  been  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB),  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  These  requirements  have 
been  approved  through  June  30, 1990 
(OMB  2127-0047) 

In  consideration  of  the  foregoing.  Part 
580  of  Title  49  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as 
follows: 

PART  580— ODOMETER  DISCLOSURE 
REQUIREMENTS 

Sec. 

580.1  Scope. 

580.2  Purpose. 

580.3  Definitions. 

580.4  Security  of  title  documents. 

580.5  Disclosure  of  odometer  information. 

580.6  Exemptions. 

580.7  Disclosure  of  odometer  information 
for  leased  motor  vehicles. 

580.8  Odometer  disclosure  statement 
retention. 

580.9  Odometer  record  retention  for  auction 
companies. 

580.10  Application  for  assistance. 

580.11  Petition  for  approval  of  alternate 
disclosure  requirements. 

580.12  Petition  for  extension  of  time. 
Appendix  A  to  Part  580  Secure  printing 

processes  and  other  secure  processes. 

Appendix  B  to  Part  580    Disclosure  form 
for  title. 

Appendix  C  to  Part  580    Separate 
disclosure  form. 

Appendix  D  to  Part  580    Disclosure  form 
for  leased  vehicles. 

Authority:  15  US  C.  1988:  delegation  of 
authority  at  49  CFR  1.50(f)  and  501.8(e)(1). 

§  580. 1    Scope. 

This  part  prescribes  rules  requiring 
transferors  and  lessees  of  motor 
vehicles  to  make  written  disclosure  to 
transferees  and  lessors  respectively, 
concerning  the  odometer  mileage  and  its 
accuracy  as  directed  by  sections  408  (a) 
and  (e)  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act  as  amended.  15 
U.S.C.  1988  (a)  and  (e).  In  addition,  this 
part  prescribes  the  rules  requiring  the 
retention  of  odometer  disclosure 
statements  by  motor  vehicle  dealers. 


distributors  and  lessors  and  the 
retention  of  certain  other  information  by 
auction  companies  as  directed  by 
sections  408(g]  and  414  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  as  amended,  15  U.S.C.  1990(d)  and 
1988(g). 

§  580.2    Purpose. 

The  purpose  of  this  part  is  to  provide 
purchasers  of  motor  vehicles  with 
odometer  information  to  assist  them  in 
determining  a  vehicle's  condition  and 
value  by  making  the  disclosure  of  a 
vehicle's  mileage  a  condition  of  title  and 
by  requiring  lessees  to  disclose  to  their 
lessors  the  vehicle's  mileage  at  the  time 
the  lessors  transfer  the  vehicle.  In 
addition,  the  purpose  of  this  part  is  to 
preserve  records  that  are  needed  for  the 
proper  investigation  of  possible 
violations  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
any  subsequent  prosecutorial, 
adjudicative  or  other  action. 

§580.3    Definitions. 

All  terms  defined  in  sections  2  and  402 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  are  used  in  their 
statutory  meaning.  Other  terms  used  in 
this  part  are  defined  as  follows: 

"Lessee"  means  any  person,  or  the 
agent  for  any  person,  to  whom  a  motor 
vehicle  has  been  leased  for  a  term  of  at 
least  4  months. 

"Lessor"  means  any  person,  or  the 
agent  for  any  person,  who  has  leased  5 
or  more  motor  vehicles  in  the  past  12 
months. 

"Mileage"  means  actual  distance  that 
a  vehicle  has  traveled. 

"Secure  printing  process  or  other 
secure  process"  means  any  process 
which  deters  and  delects  counterfeiting 
and/or  unauthorized  reproduction  and 
allows  alterations  to  be  visible  to  the 
naked  eye. 

"Transferee"  means  any  person  to 
whom  the  ownership  in  a  motor  vehicle 
is  transferred,  or  any  person  who,  as 
agent,  accepts  transfer  of  ownership  in  a 
motor  vehicle  for  another,  by  purchase, 
gift,  or  any  means  other  than  by  creation 
of  a  security  interest. 

"Transferor"  means  any  person  who 
transfers  his  ownership  or  any  person 
who,  as  agent,  transfers  the  ownership 
of  another,  in  a  motor  vehicle  by  sale, 
gift,  or  any  means  other  than  by  creation 
of  a  security  interest. 

§  580.4    Security  of  title  documents. 

Each  title  shall  be  set  forth  by  means 
of  a  secure  printing  process  or  other 
secure  process.  In  addition,  any  other 
documents  which  are  used  to  reassign 
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the  title  shall  be  set  forth  by  a  secure 
process. 

§  580.5    Disciosurt  of  odometer 
information. 

(a)  Each  title,  at  the  time  it  is  issued  to 
the  transferee,  must  contain  the  mileage 
disclosed  by  the  transferor  when 
ownership  of  the  » 'jhitle  was 
transferred  and  contain  a  space  for  the 
information  required  to  be  disclosed 
under  paragraphs  (c),  (d),  (e)  and  (f)  of 
this  section  at  the  time  of  future  transfer. 

(b)  Any  documents  which  are  used  to 
reassign  a  title  shall  contain  a  space  for 
the  information  required  to  be  disclosed 
under  paragraphs  (c).  (d),  (e)  and  (f)  of 
this  section  at  the  time  of  transfer  of 
ownership. 

(c)  In  connection  with  the  transfer  of 
ownership  of  a  motor  vehicle,  each 
transferor  shall  disclose  the  mileage  to 
the  transferee  in  writing  on  the  title  or 
on  the  document  being  used  to  reassign 
the  title.  This  written  disclosure  must  be 
signed  by  the  transferor,  including  the 
printed  name,  and  contain  the  following 
information: 

(1)  The  odometer  reading  at  the  time 
of  transfer  (not  to  include  tenths  of 
miles); 

(2)  The  date  of  transfer 

(3)  The  transferor's  name  and  current 
address; 

(4)  The  transferee's  name  and  current 
address;  and 

(5)  The  identity  of  the  vehicle, 
including  its  make,  model,  year,  and 
body  type,  and  its  vehicle  identification 
number. 

(d)  In  addition  to  the  information 
provided  under  paragraph  (c)  of  this 
section,  the  statement  shall  refer  to  the 
Federal  law  and  shall  state  that  failure 
to  complete  or  providing  false 
information  may  result  in  fines  and/or 
imprisonment.  Reference  may  also  be 
made  to  applicable  State  law. 

(e)  In  addition  to  the  information 
provided  under  paragraphs  (c)  and  (d)  of 
this  section, 

(1)  The  transferor  shall  certify  that  to 
the  best  of  his  knowledge  the  odometer 
reading  reflects  the  actual  mileage,  or; 

(2)  If  the  transferor  knows  that  the 
odometer  reading  reflects  the  amount  of 
mileage  in  excess  of  the  designed 
mechanical  odometer  limit,  he  shall 
include  a  statement  to  that  effect;  or 

(3)  If  the  transferor  knows  that  the 
odometer  reading  differs  from  the 
mileage  and  that  the  difference  is 
greater  than  that  caused  by  odometer 
calibration  error,  he  shall  include  a 
statement  that  the  odometer  reading 
does  not  reflect  the  actual  mileage,  and 
should  not  be  relied  upon.  This 
statement  shall  also  include  a  warning 
notice  to  alert  the  transferee  that  a 


discrepancy  exists  between  the 
odometer  reading  and  the  actual 
mileage. 

(f)  The  transferee  shall  sign  the 
disclosure  statement  and  print  his  name. 

(g)  If  the  vehicle  has  not  been  titled  or 
if  the  title  does  not  contain  a  space  for 
the  information  required,  the  written 
disclosure  shall  be  executed  as  a 
separate  document. 

(h)  No  person  shall  sign  an  odometer 
disclosure  statement  as  both  the 
transferor  and  the  transferee  in  the 
same  transaction. 

§  580.6    Exemptions. 

Notwithstanding  the  requirements  of 
§580.5: 

(a)  A  transferor  of  any  of  the 
following  motor  vehicles  need  not 
disclose  the  vehicle's  odometer  mileage: 

(1)  A  vehicle  having  a  Gross  Vehicle 
Weight  Rating,  as  defined  in  §  571.3  of 
this  title,  of  more  than  16,000  pounds; 

(2)  A  vehicle  that  is  not  self-propelled; 

(3)  A  vehicle  that  is  10  years  old  or 
olden  or 

(4)  A  vehicle  sold  directly  by  the 
manufacturer  to  any  agency  of  the 
United  States  in  conformity  with 
contractual  specifications. 

(b)  A  transferor  of  a  new  vehicle  prior 
to  its  first  transfer  for  purposes  other 
than  resale  need  not  disclose  the 
vehicle's  odometer  mileage. 

§  580.7    Disclosure  of  odometer 
information  for  leased  motor  vefiicles. 

(a)  Before  executing  any  transfer  of 
ownership  document,  each  lessor  of  a 
leased  motor  vehicle  shall  notify  the 
lessee  in  writing  that  the  lessee  is 
required  to  provide  a  written  disclosure 
to  the  lessor  regarding  the  mileage.  This 
notice  shall  contain  a  reference  to  the 
federal  law  and  shall  state  that  failure 
to  complete  or  providing  false 
information  may  result  in  fines  and/or 
imprisonment.  Reference  may  also  be 
made  to  applicable  State  law. 

(b)  In  connection  with  the  transfer  of 
ownership  of  the  leased  motor  vehicle, 
the  lessee  shall  furnish  to  the  lessor  a 
written  statement  regarding  the  mileage 
of  the  vehicle.  This  statement  must  be 
signed  by  the  lessee  and,  in  addition  to 
the  information  required  by  paragraph 
(a)  of  this  section,  shall  contain  the 
following  information: 

(1)  The  printed  name  of  the  person 
making  the  disclosure; 

(2)  The  current  odometer  reading  (not 
to  include  tenths  of  miles); 

(3)  The  date  of  the  statement; 

(4)  The  lessee's  name  and  current 
address; 

(5)  The  lessor's  name  and  current 
address; 


(6)  The  identity  of  the  vehicle, 
including  its  make,  model,  year,  and 
body  type,  and  its  vehicle  identification 
number, 

(7)  The  date  that  the  lessor  notified 
the  lessee  of  disclosure  requirements; 

(8)  The  date  that  the  completed 
disclosure  statement  was  received  by 
the  lessor,  and 

(9)  The  signature  of  the  lessor. 

(c)  In  addition  to  the  information 
provided  under  paragraphs  (a)  and  (b)  of 
this  section, 

(1)  The  lessee  shall  certify  that  to  the 
best  of  his  knowledge  the  odometer 
reading  reflects  the  actual  mileage;  or 

(2)  If  the  lessee  knows  that  the 
odometer  reading  reflects  the  amount  of 
mileage  in  excess  of  the  designed 
mechanical  odometer  limit,  he  shall 
include  a  statement  to  that  effect;  or 

(3)  If  the  lessee  knows  that  the 
odometer  reading  differs  from  the 
mileage  and  that  the  difference  is 
greater  than  that  caused  by  odometer 
calibration  error,  he  shall  include  a 
statement  that  the  odometer  reading  is 
not  the  actual  mileage  and  should  not  be 
relied  upon. 

(d)  If  the  lessor  transfers  the  leased 
vehicle  without  obtaining  possession  of 
it,  the  lessor  may  indicate  on  the  title  the 
mileage  disclosed  by  the  lessee  under 
paragraph  (b)  and  (c)  of  this  section, 
unless  the  lessor  has  reason  to  believe 
that  the  disclosure  by  the  lessee  does 
not  reflect  the  actual  mileage  of  the 
vehicle. 

§  580.8    Odometer  disclosure  statement 
retention. 

(a)  Dealers  and  distributors  of  motor 
vehicles  who  are  required  by  this  part  to 
execute  an  odometer  disclosure 
statement  shall  retain  for  five  years  a 
photostat,  carbon  or  other  facsimile 
copy  of  each  odometer  mileage 
statement  which  they  issue  and  receive. 
They  shall  retain  all  odometer 
disclosure  statements  at  their  primary 
place  of  business  in  an  order  that  is 
appropriate  to  business  requirements 
and  that  permits  systematic  retrieval. 

(b)  Lessors  shall  retain,  for  five  years 
following  the  date  they  transfer 
ownership  of  the  leased  vehicle,  each 
odometer  disclosure  statement  which 
they  receive  from  a  lessee.  They  shall 
retain  all  odometer  disclosure 
statements  at  their  primary  place  of 
business  in  an  order  that  is  appropriate 
to  business  requirements  and  that 
permits  systematic  retrieval. 

§  580.9    Odometer  record  retention  for 
auction  comiMnies. 

Each  auction  company  shall  establish 
and  retain  at  its  primary  place  of 
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business  in  an  order  that  is  appropriate 
to  business  requirements  and  that 
permits  systematic  retrieval,  for  five 
years  following  the  date  of  sale  of  each 
motor  vehicle,  the  following  records: 

(a)  The  name  of  the  most  recent 
owner  (other  than  the  auction  company); 

(b)  The  name  of  the  buyer; 

(c)  The  vehicle  identification  number; 
and 

(d)  The  odometer  reading  on  the  date 
which  the  auction  company  took 
possession  of  the  motor  vehicle. 


UMI 


§  580.10    Application  for  assistance. 

(a)  A  State  may  apply  to  NHTSA  for 
assistance  in  revising  its  laws  to  comply 
with  the  requirements  of  408(d]  (1)  and 
(2)  of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act.  15  U.S.C.  1988(d)  (1) 
and  (2)  and  §§  580.4  and  580.5  of  this 
part. 

(b)  Each  application  filed  under 
section  shall — 

(1)  Be  written  in  the  English  language; 

(2)  Be  submitted,  to  the  Office  of  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  20590; 

(3)  Include  a  copy  of  current  motor 
vehicle  titling  and/or  disclosure 
requirements  in  effect  in  the  State:  and 

(4)  Include  a  draft  of  legislation  or 
regulations  intended  to  amend  or  revise 
current  State  motor  vehicle  titling  and/ 
or  disclosure  requirements  to  conform 
with  Federal  requirements. 

(c)  The  agency  will  respond  to  the 
applicant,  in  writing,  and  provide  a  list 
of  the  Federal  statutory  and/or 
regulatory  requirements  that  the  State 
may  have  failed  to  include  in  its 
proposal  and  indicate  if  any  sections  of 
the  proposal  appear  to  conflict  with 
Federal  requirements. 

§  580. 1 1    Petition  for  approval  of  aitamate 
disctoaura  requiramants. 

(a)  A  State  may  petition  NHTSA  for 
approval  of  disclosure  requirements 
which  differ  from  the  disclosure 
requirements  of  5§  580.5  and  580.7  of 
this  part. 

(bj  Each  petition  filed  under  this 
section  shall — 

(1)  Be  written  in  the  English  language; 

(2)  Be  submitted  to  the  Office  of  Chief 
Counsel.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street  SW..  Washington.  DC  20590; 

(3)  Set  forth  the  motor  vehicle 
disclosure  requirements  in  effect  in  the 
State,  including  a  copy  of  the  applicable 
State  law  or  regulation;  and 

(4)  Explain  how  the  State  motor 
vehicle  disclosure  requirements  are 
consistent  with  the  purposes  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act 


(c)  Notice  of  either  a  grant  or  denial  of 
a  petition  for  approval  of  alternate 
motor  vehicle  disclosure  requirements  is 
issued  to  the  petitioner.  The  effect  of  a 
grant  of  a  petition  is  to  relieve  a  State 
from  responsibility  to  conform  the  State 
motor  vehicle  titles  with  §§  580.5  and 
580.7  of  this  part  during  the  time  of  the 
extension.  The  effect  of  a  denial  is  to 
require  a  State  to  conform  to  the 
requirements  of  §§  580.5  and  580.7  of 
this  part  until  such  time  as  the  NHTSA 
approves  any  alternate  motor  vehicle 
disclosure  requirements. 

§  580. 1 2    Petition  for  extension  of  time. 

(a)  If  a  State  cannot  conform  its  laws 
to  achieve  compliance  with  this  part  by 
April  29, 1989,  the  State  may  petition  for 
an  extension  of  time. 

(b)  Each  petition  filed  under  this 
section  shall — 

(1)  Be  written  in  the  English  language: 

(2)  Be  submitted,  by  February  28, 1989, 
to  the  Office  of  Chief  Counsel.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW..  Washington. 
DC.  20590: 

(3)  Set  forth  a  chronological  analysis 
of  the  efforts  the  State  has  taken  to  meet 
the  deadline,  the  reasons  why  it  did  not 
do  so,  the  length  of  time  desired  for 
extension  and  a  description  of  the  steps 
to  be  taken  while  the  extension  is  in 
effect. 

(c)  Notice  of  either  the  grant  or  denial 
of  the  petition  is  issued  to  the  petitioner 
and  will  be  published  in  the  Federal 
Register. 

(d)  A  petition  for  a  renewal  of  an 
extension  of  time  must  be  filed  no  later 
than  30  days  prior  to  the  termination  of 
the  extension  of  time  granted  by  the 
Agency.  A  petition  for  a  renewal  of  an 
extension  of  time  must  meet  the  same 
requirements  as  the  original  petition  for 
an  extension  of  time. 

(e)  If  a  petition  for  a  renewal  of  the 
extension  of  time  which  meets  the 
requirements  of  {  580.12(b)  is  filed,  the 
extension  of  time  will  continue  until  a 
decision  is  made  on  the  renewal 
petition. 

Appendix  A  to  Part  580 — Secure  Printing 
Processes  and  Other  Secure  Processes 

1.  Methods  to  defer  or  detect  counterfeiting 
and/or  unauthorized  reproduction. 

(a)  Intaglio  printing — a  printing  process 
utilized  in  the  production  of  bank-notes  and 
other  security  documents  whereby  an 
engraved  plate  meets  the  paper  under 
extremely  high  pressure  forcing  the  paper 
into  the  incisions  below  the  surface  of  the 
plate. 

(b)  Intaglio  Printing  With  Latent  Images — a 
printing  process  utilized  in  the  production  of 
bank-notes  and  other  security  documents 
whereby  an  erigravcd  plate  meets  the  paper 
under  extremely  high  pressure  forcing  the 


paper  into  the  Incisions  below  the  surface  of 
the  plate.  The  three  dimensional  nature  of 
intaglio  printing  creates  latent  images  that 
aid  in  verification  of  authenticity  and  deter 
counterfeiting. 

(c)  High  Resolution  Printing — a  printing 
process  which  achieves  excellent  art  clarity 
and  detail  quality  approaching  that  of  the 
Intaglio  process. 

(d)  Micro-line  Printing — a  reduced  line  of 
type  that  appears  to  be  a  solid  line  to  the 
naked  eye  but  contains  readable  intelligence 
under  strong  magnification. 

(e)  Pantograph  Void  Feature — wording 
incorporated  into  a  pantograph  by  varying 
screen  density  in  the  pantograph.  The 
wording  will  appear  when  attempts  are  made 
to  photocopy  on  color  copiers. 

(f)  Hologram — a  defraction  foil  substrate, 
produced  from  a  negative  which  was  made 
by  splitting  a  laser  beam  into  two  separate 
beams  to  produce  a  three  dimensional  effect. 

(g)  Security  Paper — paper  containing  a 
security  watermark  and/or  a  security  thread. 

2.  Methods  to  allow  alterations  to  be 
visible  to  the  naked  eye. 

(a)  Erasure  Sensitive  Background  Inks — a 
process  whereby  the  text  is  printed  In  a  dark 
color  ink  over  a  fine  line  erasure-sensitive 
prismatic  ink  tint. 

(b)  Security  Lamination — retro-reflective 
security  laminate  is  placed  ever  vital 
information  after  it  has  been  entered  to  allow 
for  detection  of  attempts  to  alter  this 
information. 

(c)  Security  Paper — paper  which  has  been 
chemically  treated  to  detect  chemical 
alterations. 

Appendix  B  to  Part  580 — Disclosure 
Form  for  Title 

Odometer  Disclosure  Statement 

Federal  law  (and  State  law.  if  applicable) 
requires  that  you  state  the  mileage  in 
connection  with  the  transfer  of  ownership. 
Failure  to  complete  or  providing  a  false 
statement  may  result  in  fines  and/or 
imprisonment. 

I  state  that  the  odometer  now  reads 

(no  tenths)  miles  and  to  the  best  of  my 
knowledge  that  it  reflects  the  actual  mileage 
of  the  vehicle  described  herein,  unless  one  of 
the  following  statements  is  checked. 

— (1)  I  hereby  certify  that  to  the  best  of  my 
knowledge  the  odometer  reading  reflects  the 
amount  of  mileage  in  excess  of  its  mechanical 
limits. 

— (2)  I  hereby  certify  that  the  odometer 
reading  is  NOT  the  actual  mileage. 
WARNING— ODOMETER  DISCREPANCY. 

(Transferor's  Signature) 


(Transferee's  Signature) 


(Printed  name) 


(Printed  name) 

Date  of  Statement  — 

Transferee's  Name  — 
Transferee's  Address  - 
(Street) 


(City) 


(State) 


(ZIP  Code) 
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Appendix  C  to  Part  580 — Separate 
Disclosure  Form 

Odometer  Disclosure  Statement 

Federal  law  (and  State  law,  if  applicable) 
requires  that  you  state  the  mileage  upon 
transfer  of  ownership.  Failure  to  complete  or 
providing  a  false  statement  may  result  in 
fines  and/or  imprisonment. 

I.     (transferor's  name.  Print) 

state  that  the  odometer  now  reads 


Vehicle  Identification  Number - 
Year 


(no  tenths)  miles  and  to  the  best  of  my 
knowledge  that  it  reflects  the  actual  mileage 
of  the  vehicle  described  below,  unless  one  of 
the  following  statements  is  checked. 

— (1 )  I  hereby  certify  that  to  the  best  of  my 
knowledge  the  odometer  reading  reflects  the 
amount  of  mileage  in  excess  of  its  mechanical 
limits. 

— (2)  I  hereby  certify  that  the  odometer 
reading  is  NOT  the  actual  mileage. 
WARNING— ODOMETER  DISCREPANCY. 

Make 

Model 

Body  Type 

Vehicle  Identification  Number 

Year 


(Transferor's  Signature) 


(Printed  name) 
Transferor's  Address  ■ 
(Street) 


(City)                (State)                (ZIP  Code) 
Date  of  Statement   


(Transferee's  Signature) 


(Printed  name) 

Transferee's  Name 

Transferee's  Address  — 
(Street) 


(City) 


(State) 


(ZIP  Code) 


Appendix  D  to  Part  580 — Disclosure 
Form  for  Leased  Vehicle 

Odometer  Disclosure  Statement  (Leased 
Vehicle) 

Federal  law  (and  State  law,  if  applicable] 
requires  that  the  lessee  disclose  the  mileage 
to  the  lessor  in  connection  with  the  transfer 
of  ownership.  Failure  to  complete  or  making  a 
false  statement  may  result  in  fines  and/or 
imprisonment.  Complete  disclosure  form 
below  and  return  to  lessor. 

1 (name  of  person  making 

disclosure.  Print)  state  that  the  odometer  now 

reads (no  tenths)  miles  and  to  the 

best  of  my  knowledge  that  It  reflects  the 
actual  mileage  of  the  vehicle  described 
below,  unless  one  of  the  following  statements 
is  checked. 

— (1)  I  hereby  certify  that  to  the  best  of  my 
knowledge  the  odometer  reading  reflects  the 
amount  of  mileage  in  excess  of  its  mechanical 
limits. 

— (2)  I  hereby  certify  that  the  odometer 
reading  is  NOT  the  actual  mileage. 

Make 

Model 

Body  Type 


Lessee's  Name  — 
Lessee's  Address- 


(Street) 


(City)  (State) 

Lessee's  Signature  

Date  of  Statement    

Lessor's  Name 

Lessor's  Address 


(ZIP  Code) 


(Street) 


(City)  (State)  (ZIP  Code) 

Date  Disclosure  Form  Sent  to  Lessee  ■ 


Date   Completed  Disclosure   Form   Received 

from  Lessee  

Lessor's  Signature  

Issued  on  August  2, 1988. 
Diane  K.  Steed, 

National  High  way  Traffic  Safety 

Administrator. 

(FR  Doc.  88-17684  Filed  8-2-88;  2:57  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  No.  80482-8082] 

Ocean  Salmon  FIstieries  off  the  Coasts 
of  Washington,  Oregon,  and  California 

agency:  National  Marine  Fisheries 
Service  (NMFS)  NOAA.  Commerce. 

action:  Notice  of  closure. 

summary:  NOAA  announces  the  closure 
of  the  recreational  salmon  fishery  in  the 
exclusive  economic  zone  (EEZ)  from  the 
U.S.-Canada  border  to  the  Queets  River, 
Washington,  at  midnight,  August  2, 1988, 
the  ensure  that  the  coho  quota  for  this 
subarea  is  not  exceeded.  The  Director, 
Northwest  Region,  NMFS  (Regional 
Director),  has  determined,  in 
consultation  with  representatives  of  the 
Pacific  Fishery  Management  Council 
(Council),  the  Washington  Department 
of  Fisheries  (WDF),  and  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW),  that  the  recreational  fishery 
quota  of  20,000  coho  salmon  for  the 
subarea  will  be  reached  by  August  2, 
1988.  The  closure  is  necessary  to 
conform  to  the  preseason  announcement 
of  1988  management  measures.  This 
action  is  intended  to  ensure 
conservation  of  coho  salmon. 
EFFECTIVE  DATE:  Closure  of  the  EEZ 
from  the  U.S.-Canada  border  to  the 
Queets  River,  Washington,  to 
recreational  salmon  fishing  is  effective 
at  2400  hours  local  time,  August  2, 1988. 
Comments  on  this  closure  will  be 
received  through  August  17, 1988. 


ADDRESS:  Comments  may  be  mailed  to 
Holland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700.  Seattle,  WA  98115- 
0070.  Information  relevant  to  this  notice 
has  been  compiled  in  aggregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 

FOR  FUTHER  INFORMATION  CONTACT: 

William  L.  Robinson  at  206-526-6140. 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  Part  661  specify  at 
§  661.21(a)(1)  that  "When  a  quota  for  the 
commercial  or  recreational  fishery,  or 
both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  publishing  a  notice  in 
the  Federal  Register  under  §  661.23, 
close  the  commercial  or  recreational 
fishery,  or  both,  for  all  salmon  species  in 
the  portion  of  the  fishery  management 
area  to  which  the  quota  applies  as  of  the 
date  the  quota  is  projected  to  be 
reached." 

Management  measures  for  1988  were 
effective  on  May  1, 1988  (53  FR  16002, 
May  4, 1988).  The  1988  recreational 
fishery  for  all  salmon  species  from  the 
U.S.-Canada  border  to  the  Queets  River, 
Washington,  commenced  on  July  3, 1988. 
and  was  scheduled  to  continue  through 
the  earliest  of  September  5, 1988,  or  the 
attainment  of  either  a  subarea  quota  of 
20,000  coho  salmon  or  an  overall  quota 
of  29,800  Chinook  salmon  north  of  Cape 
Falcon,  Oregon.  Based  on  the  best 
available  information,  the  recreational 
fishery  catch  in  the  subarea  is  projected 
to  reach  the  subarea  quota  of  20,000 
coho  salmon  by  midnight.  August  2, 
1988,  and  therefore  must  be  closed  to 
further  fishing. 

Therefore,  NOAA  issues  this  notice  to 
close  the  recreational  salmon  fishery  in 
the  EEZ  from  the  U.S.-Canada  border  to 
the  Queets  River,  Washington,  effective 
midnight,  August  2, 1988.  This  notice 
does  not  apply  to  treaty  Indian  fisheries 
or  to  other  fisheries  which  may  be 
operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Council,  WDF, 
and  ODFW  regarding  a  closure  of  the 
recreational  fishery  between  the  U.S.- 
Canada border  and  the  Queets  River, 
Washington.  The  representatives  of 
WDF  confirmed  that  Washington  will 
close  the  recreational  fishery  in  state 
waters  adjacent  to  this  subarea  of  the 
EEZ  effective  midnight,  August  2, 1988. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
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determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  the  effective  date,  through 
August  17. 1988. 

Otiier  Matters 

This  action  is  authorized  by  50  CFR 
661.21(a)(1)  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  SubjecU  in  50  CFR  Part  661 

Fisboies,  Fishing,  Indians. 

Authority:  (16  U.S.C.  1801  et  seq.) 

Dated:  August  2, 1988. 
Ann  D.  Teibush. 

Acting  Director  of  Office  Fisheries. 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  88-177«  Filed  8-2-88;  4:55  pm] 
nUJNG  COOC  3SW-21-H 


90  CFR  Part  e63 
(Deckat  Na  711S6-7aM] 

Pacific  Coast  Groundfish  Fishery 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  fishing  restriction  and 
request  for  connnents. 

siWMAfli.  NOAA  issues  this  notice  to 
modify  eariier  restrictions  to  limit  the 
levels  of  laindings  of  sablefish  taken  in 
the  groundfish  fishery  off  the  coasts  of 
Wasiiington.  Oregon,  and  California  in 
1986.  to  announce  its  intent  to  further 
restrict  landings  of  widow  rockfish  later 
in  the  year,  and  to  seek  public  comment 
on  these  actions.  These  actions  are 
authorized  under  regulations 
implementing  the  Pacific  Coast 
Croundfish  Fishery  Management  Plan 
(FMP)  and  are  necessary  because 
biological  stress  has  been  identified  or 
is  expected  to  occur  if  landings  are  not 
further  restricted.  This  action  is 
intended  to  lower  fishing  rates,  reduce 
the  likelihood  of  biological  stress  while 
allowing  for  some  unavoidable 
incidental  catches  in  other  fisheries,  and 
extend  the  landings  of  sablefish  and 
widow  rockfish  as  long  as  possible 
throughout  the  year. 

DATES:  New  restrictions  for  sablefish 
are  effective  0001  hour  Pacific  Daylight 
Time  (PDT).  August  3, 1988.  until 
modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  through 
August  22. 1966. 

ADDRESSES:  Send  comments  to  Rolland 
A.  Schmitten,  Director.  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE.,  BIN 


C15700,  Seattle,  WA  98115;  or  to  E. 
Charles  Fullerton,  Director,  Southwest 
Region.  National  Marine  Fisheries 
Service,  300  South  Ferry  Street. 
Terminal  Island,  CA  90731. 

FOR  FURTHER  INFORMATION  CONTACT 

William  L  Robinson  at  206--526-6150, 
Rodney  R.  Mclnnis  at  213-514-6202,  or 
the  Pacific  Fishery  Management  Council 
(Council)  at  503-221-6352. 

SUFPLEMCMTARY  INFORMATION:  The 
regulatiom  impiementing  the  FMP  at  50 
CFR  663.22  specify  that  the  Secretary  of 
Commerce  (Secretary)  may  reduce 
fishing  levels  if  it  is  determined  that 
continued  fishing  at  current  levels  would 
cause  biological  stress  to  any  species. 
The  Council  has  endorsed  the 
determination  of  its  Groundfish 
Management  Team  that  if  landings  of 
sablefish  and  widow  rockfish  are  not 
further  restricted,  the  likelihood  of 
biological  stress  on  these  stocl's  is 
increased  because  current  fishing 
mortality  rates  exceed  the  rates  which 
would  take  the  acceptable  biological 
catch  (ABC). 

Sablefish 

Council  recommendation:  Increase  the 
1988  trawl  allocation  from  5,200  to  6,000 
metric  toa  (mt).  lower  the  trawl  trip  limit 
to  one  laading  per  week,  not  to  exceed 
2,000  pounds  (including  sablefish 
smaller  than  22  inches),  and  change  the 
nontrawl  trip  limit  for  sablefish  smaller 
than  22  inches  to  1.500  pounds  or  3 
percent  of  all  sablefish  on  board, 
whichever  is  greater  (round  weights). 
All  other  provisions  remain  in  effect. 

Rationale:  The  ABC  for  sablefish  in 
1988  is  10.000  metric  tons  (mt),  the 
midpoint  of  the  optimum  yield  (OY) 
range  of  9.200-10,800  mt.  In  January,  the 
Council  expressed  its  intent  to  manage 
for  this  midpoint  and  allocated  5,200  mt 
to  trawl  gear  and  4,800  mt  to  fixed 
(nontrawl)  gear  (53  FR  248,  January  6. 
1988).  Currently,  only  two  landings 
above  1,000  pounds  are  allowed  in  a 
week  and  sablefish  may  comprise  no 
more  than  6,000  pounds  or  20  percent  of 
all  legal  fish  on  board,  whichever  is 
greater,  which  could  be  taken  in  each  of 
the  two  landings  by  vessels  operating  in 
the  multispecies  trawl  fishery.  This  trip 
limit  was  designed  to  discourage 
targeting  on  sablefish  and  to  extend  the 
5,200  mt  quota  until  the  end  of  the  1988 
fishing  season.  The  Council 
recommended  that  if  projections 
indicate  that  trawl  landings  will  exceed 
5,200  mt  before  the  end  of  the  calendar 
year,  as  much  as  800  mt  could  be  added 
to  the  trawl  allocation  to  minimize 
discards  of  sablefish  caught  incidentally 
while  fishing  for  other  species. 


At  its  July  13-14, 1988  meeting,  the 
Council  reviewed  the  most  recent 
landings  data  provided  by  the 
Groundfish  Management  Team  which 
projected  that  the  5.200  mt  trawl  quota 
would  be  reached  by  August  25  under 
the  current  trip  limit.  If  the  full  800  mt 
were  added  to  the  trawl  allocation,  this 
quota  would  be  reached  by  September 
22  unless  landings  were  slowed  fiirther. 
Sablefish  can  be  a  large  component  of 
the  deepwater  trawl  fishery  consisting 
of  Dover  sole,  thomyhead  rockfish, 
arrowtooth  flounder,  and  sablefish. 
Discards  of  sablefish  occur  even  under 
the  current  trip  limit  and  are  likely  to 
increase  when  the  trip  limit  is  reduced. 
On  the  other  hand,  if  the  trip  limit  is  not 
reduced  and  the  trawl  allocation  is 
reached  before  the  end  of  the  year,  all 
sablefish  must  be  discarded  thereafter. 
Under  either  scenario,  discards  will 
result.  The  Council  considered  it 
preferable  to  reduce  the  trip  limit  as 
soon  as  possible  which  would  extend 
the  fishery  (and  maintain  availability  of 
sablefish  in  the  market)  to  the  end  of  the 
year,  rather  than  to  reach  the  quota  in 
August  and  prohibit  all  subsequent 
landings  in  1988.  Therefore,  the  Council 
recommended  that  only  one  landing  per 
week  of  trawl-caught  sablefish.  not 
exceeding  2,000  pounds,  be  allowed. 
This  will  enable  some  incidental  catches 
to  be  landed  and  a  small  but  consistent 
supply  of  sablefish  to  be  maintained  in 
the  market. 

This  2,000  pound  weekly  trip  limit 
includes  trawl-caught  sablefish  smaller 
than  22  inches  (total  length)  and 
therefore  supersedes  the  current  trip 
limit  of  5,000  pounds  for  sablefish 
smaller  than  22  inches. 

The  Council  also  heard  testimony  that 
the  current  trip  limit  for  the  nontrawl 
fishery  of  1,500  pounds  for  sablefish 
smaller  than  22  inches  in  total  length  (or 
15.5  inches,  if  headed)  was  unduly 
restrictive  for  the  catcher-processors 
that  remain  at  sea  for  weeks  at  a  time 
and  land  as  much  as  100,000  pounds 
from  a  single  trip.  As  a  result,  a  large 
catcher-processor  is  able  to  land  only 
1.5  percent  of  small  fish  in  a  'ICW.OOO 
pound  landing,  whereas  a  vessel  making 
shorter  trips  and  smaller  landings  is 
able  to  land  a  higher  percentage. 
Therefore,  the  Council  agreed  with 
industry  representatives  on  a  new  trip 
limit  of  1,500  pounds,  or  three  percent  of 
all  sablefish  on  board  (round  weights) 
whichever  is  greater,  for  nontrawl 
landings  of  sablefish  smaller  than  22 
imJies.  The  new  trip  limit  will  reduce 
discards  but  will  not  affect  the  4,800-mt 
nontrawl  allocation  of  sablefish  for  1988. 
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Widow  Rockfish 

The  Council  also  heard  testimony  that 
the  widow  rockfish  OY  of  12.100  mt  was 
expected  to  be  reached  before  the  end  of 
the  year,  but  that  better  data  would  be 
available  in  the  next  month  or  two.  The 
Council  recommended  that  the 
Secretary  impose  a  3.000  pound  trip  limit 
on  widow  rockfish  landings  if  it 
becomes  necessary  to  impose  an 
incidental  trip  limit  before  October  1. 
1988.  in  order  to  reduce  biological  stress 
by  extending  the  fishery  closer  to  the 
end  of  the  year.  Otherwise,  the  Council 
will  reconsider  this  recommendation  at 
its  September  meeting. 

In  its  deliberations,  the  Council 
considered  advice  from  its  Groundfish 
Management  Team.  Groundfish 
Advisory  Subpanel.  Scientific  and 
Statistical  Committee,  the  public,  and  a 
Groundfish  Select  Group  created  by  the 
Council  for  the  purpose  of 
recommending  methods  of  limiting 
landings  with  minimal  disruption  to  the 
fishing  industry.  The  Select  Group 
included  representatives  from  the 
fishing  industry,  the  Council,  and  the 
Groundfish  Management  Team. 

Secretarial  Action 

The  Secretary  concurs  with  the 
Council's  recommendations  and 
announces  the  following  changes  to  the 
restrictions  imposed  at  the  beginning  of 
the  year  for  sablefish  and  widow 
rockfish  at  53  FR  248  (January  6. 1988): 

(1)  The  allocation  for  trawl-caught 
sablefish  is  increased  from  5.200  mt  to 
6.000  mt  in  1988. 

(2)  For  trawl-caught  sablefish.  only 
one  landing  per  vessel  may  be  made  in  a 
one-week  period.  This  landing  may  not 
exceed  2.oiX)  pounds  (round  weight). 
"One-week  period"  means  seven 
consecutive  days  beginning  0001  hours 
Wednesday  and  ending  2400  hours 


Tuesday,  local  time.  This  landing  may 
consist  of  sablefish  of  any  size. 

(3)  For  sablefish  caught  with  nontrawl 
gear,  the  trip  limit  for  sablefish  smaller 
than  22  inches  (total  length),  or  15.5 
inches  headed,  is  1,500  pounds  or  three 
percent  of  all  sablefish  on  board  (in 
round  weights),  whichever  is  greater. 

(4)  For  widow  rockfish.  the 
Groundfish  Management  Team  will 
make  projections  to  determine  the  date 
that  a  trip  limit  of  3.000  pounds  should 
be  imposed  in  order  to  enable  the  12.100 
mt  OY  to  be  reached  but  not  exceeded 
before  the  end  of  the  year.  If  this  date  is 
projected  to  occur  before  October  1. 
1988.  the  Secretary  will  impose  a  trip 
limit  of  3.000  pounds  which  will  be 
announced  in  the  Federal  Register  and 
will  become  effective  on  the  date  which 
would  enable  the  quota  to  extend  as 
long  as  possible  in  1988. 

All  other  provisions  still  apply  to  the 
Pacific  Coast  groundfish  fishery  as  set 
forth  in  the  Federal  Register  (53  FR  248, 
January  6. 1988). 

Other  Fisheries 

Retention  of  these  species  by  foreign 
fishing  or  processing  vessels  is  limited 
by  incidental  percentage  limits 
established  under  50  CFR  611.70. 

U.S.  vessels  operating  under  an 
experimental  fishing  permit  issued 
under  50  CFR  663.10  also  are  subject  to 
these  restrictions  unless  otherwise 
provided  in  the  permit. 

Landings  of  groundfish  in  the  pink 
shrimp,  spot  and  ridgeback  prawn 
fisheries  are  governed  by  regulations  at 
663.28.  If  fishing  for  groundfish  and  pink 
shrimp,  or  spot  or  ridgeback  prawns  in 
the  same  fishing  trip,  the  groundfish 
restrictions  in  this  notice  apply. 

Classiflcation 

The  determination  to  impose  these 
fishing  restrictions  is  based  on  the  most 
recent  data  available.  The  aggregate 


data  upon  which  the  determination  is 
based  are  available  for  public  inspection 
at  the  Office  of  the  Director.  Northwest 
Region  (see  ADDRESSES),  during 
business  hours  until  the  end  of  the 
comment  period. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.22  and  663.23. 
and  is  in  compliance  with  Executive 
Order  12291.  The  action  is  covered  by 
the  Regulatory  Flexibility  Analysis 
prepared  for  the  authorizing  regulations. 

Section  663.23  of  the  groundfish 
regulations  states  that  the  Secretary  will 
publish  a  notice  of  any  action  reducing 
fishing  levels  in  proposed  form  unless  he 
determines  that  prior  notice  and  public 
review  are  impracticable,  unnecessary, 
or  contrary  to  the  public  interest.  If 
landings  of  trawl-caught  sablefish  are 
not  immediately  restricted,  the  trawl 
fishery  for  sablefish  will  be  closed 
before  the  end  of  the  year.  Accordingly, 
further  delay  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest,  and  this  action  is  published  in 
final  form  effective  August  3, 1988. 

The  public  has  had  the  opportunity  to 
comment  on  these  management 
measures.  The  public  participated  in 
Groundfish  Management  Team  and 
Council  meetings  in  July  1988  that 
generated  the  management  actions 
endorsed  by  the  Council  and  the 
Secretary.  Further  public  comments  will 
be  accepted  for  15  days  after  this  notice 
is  published  in  the  Federal  Register. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries. 
(16U.S.C.  leoie/se^.) 

Dated:  August  2, 1988. 
Ann  D.  Terbush, 

Acting  Director  of  Office  Fisheries, 
Conservation  and  Management,  National 
Marine  Fisheries  Sen  ice. 
[FR  Doc.  88-17749  Filed  8-2-88:  4:55  pm] 
BttXING  CODE  3510-Z2-M 
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This  section  o<  Ihe  FEDERAL  REGISTER 
contains  notioes  to  the  puMc  of  the 
proposed  isauanoe  of  niles  and 
reguialions.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in   the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Ch.  i 

[Summary  Notice  Na  PR-8S-8] 

Petftlon  for  Rulamaking;  Summary  of 
Petitions  Received 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitiofns. 


Docket 
No. 


25152 


Petitioner 


Fnvik  J.  KeNey.. 


SUMNURy:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11],  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  piT)cedure8  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  of  withdrawals  of  certain 
petitions  previoasly  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of.  and  participation 
in,  this  aspect  of  FAA's  regidatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATE:  Comments  on  petitions  recieved 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  October  7, 1988. 
ADOAESS:  Send  comments  on  any 
petition  in  triplicate  to  Federal  Aviation 

f»ETIT10NS  FOR  RULEMAKING 


Administration,  Office  of  the  Chief 
Counsel,  Attn;  Rules  Docket  (AGC-204). 

Petition  Docket  No 800 

Independence  Avenue  SW., 
Washington,  DC  20591. 

FOR  PUirmCR  INFORMATION  CONTACT: 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204).  Room  9ia 
FAA  Headquarters  Building  (FOB  IDA), 
800  Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  DC  on  August  2, 
198a 

Deborah  E.  Swmk. 

Acting  Manager.  Program  Management  Staff. 


Regulations  affected 


Description  of  rahsl  sought,  disposition 


14  CFR  Part  63-.. 


To  estatitisii  special  niles  lor  miMBry  fAgM  engineers  or  former  miinary 
flight  engneers  to  pennil  tfw  iwuawoo  of  FAA  fbghl  engineer 
certificates  based  pnmantjr  on  railitary  Wght  engineer  trairing  arvl 
evpenerKM  in  a  corrxjonent  of  tfie  Armed  Forces  of  tfie  United 
SXAea.  Denied  July  25.  1988. 


[FR  Doc.  88-17751  Filed  8-4-88;  8:45  am| 
BILUNO  COOE  4«10-1»-M 


FEDERAL  TRADE  COIMMISSION 
16  CFR  Part  438 

Proprietary  Vocational  and  Fiome 
Study  Sctiools 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Termination  of  proposed 


rulemaking. 


UMI 


summary:  The  Federal  Trade 
Commission  terminates  rulemaking  with 
respect  to  proprietary  vocational  and 
home  study  schools.  The  Commission 
concludes  that  the  age  of  the  available 
evidence  renders  it  inappropriate  in  this 
instance  for  a  rule  to  be  issued. 

DATE:  This  withdrawal  is  effective 
August  5, 1988. 


FOR  FURTHER  INFORMATION  CONTACT 

Walter  C.  Gross  III  Federal  Trade 
Commission,  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20580:  (202)  326-3319. 

SUPPLEMENTARY  INFORMATION:  On 

December  28, 1978,  the  Commission 
issued  a  Trade  Regulation  Rule  on 
Proprietary  Vocational  and  Home  Study 
Schools.  43  FR  60796  (1978).  In  1979, 
prior  to  its  effective  date,  the  rule  was 
set  aside  and  remanded  to  the 
Commission  for  further  proceedings. 
Katberine  Gibbs  School.  Inc.  v.  FTC,  612 
F.2d  658  (2d  Cir.  1979).  The  Commission 
has  now  decided  to  terminate  this 
rulemaking  for  the  reasons  below; 
1.  The  Commission  opened  this 
rulemaking  on  August  15, 1974.  The 
rulemaking  record  was  closed  in 
January  1976.  During  that  time  the 
Commission  received  over  900  written 
comments  and  testimony  from  over  400 
witnesses.  Nevertheless,  in  Katberine 


Gibbs,  the  Second  Circuit  remanded  the 
rule  to  the  Commission  for  further 
proceedings,  citing  both  substantive  and 
procedural  deficiencies. 

2.  When  the  Commission  originally 
issued  this  rule  in  1978,  it  stated:  "The 
purpose  of  this  rule  is  to  eliminate 
currently  abusive  practices  against 
vocational  and  home  study  school 
students  and  prospective  students."  42 
FR  60796  (1978).  The  1978  evaluation  of 
practices  in  the  vocational  schools  field 
was  based  on  the  evidence  gathered 
before  the  closing  of  the  record  in 
January  1976.  Today,  however,  the 
rulemaking  record  has  been  closed  for 
twelve  years,  and  a  substantial  portion 
of  that  record  consists  of  evidence  now 
approaching  twenty  years  in  age.  We 
are  not  confident,  therefore,  that  Ihe 
Commission  can  draw  valid  conclusions 
on  the  current  practices  of  vocational 
schools  from  this  evidence. 
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3.  In  addition,  the  Department  of 
Education  has  informally  proposed  new 
regulations  applicable  to  all  schools 
participating  in  the  Guaranteed  Student 
Loan  Program,  Department  of  Education, 
Fact  Sheet  on  Education  Department 
Plans  To  Reduce  Defaults  in  the 
Guaranteed  Student  Loan  (GSL) 
Program  (November  4, 1987).  These 
regulations  would  require  pro  rata 
refunds,  disclosure  of  graduation  rates 
and  substantiation  of  claims  regarding 
job  placement  rates  and  starting 
salaries.  Id.  at  4.  If  these  regulations  are 
promulgated,  they  are  likely  to  affect  the 
practices  of  vocational  schools,  thereby 
undermining  further  the  validity  of  any 
information  gathered  before  their 
issuance. 

4.  In  addition  to  the  age  of  the  record 
evidence  and  the  likelihood  of  changes 
in  the  practices  of  vocational  schools  as 
a  result  of  the  anticipated  Department  of 
Education  regulations,  after  further 
consideration,  we  have  concluded  that 
the  evidence  in  this  rulemaking  record  is 
inadequate  substantively  to  support  the 
rule.  In  a  rulemaking  proceeding,  not 
only  must  the  Commission  conclude  that 
the  acts  it  proposes  to  regulate  are 
unfair  or  deceptive,  but  to  proceed  by 
rulemaking  rather  than  by  case-by-case 
enforcement,  we  must  decide  that  those 
acts  are  prevalent,  that  they  cause 
significant  harm,  that  the  proposed  rule 
would  be  likely  to  reduce  the  harm  and 
that  the  benefits  of  the  rule  would 
exceed  its  costs.  See  Statement  of  Basis 
and  Purpose  for  Credit  Practices  Rule.  49 
FR  7740.  7742  (Mar.  1. 1984).  The  record 
in  this  proceeding  fails  to  establish 
either  a  suitable  premise  for  rulemaking 
or  adequate  support  for  the  rule 
proposed. 

For  these  reasons,  the  Commission  hereby 
terminates  the  rulemaking  proceeding. 

By  tlirection  of  the  Commissioa 
Commissioner  Caivani  concurring  except  as 
to  paragraph  4. 
Benjamin  I.  Bennan, 
Acting  Secretary. 

Dissenting  Statement  of  Commissioner 
Strenio 

July  20, 198& 

Reasonable  people  may  differ  on  how 
the  Vocational  Schools  Rulemaking 
("rulemaking")  should  have  been 
handled  at  any  stage  of  its  existence. 
Unfortunately,  however,  there  is  no 
comparable  ambiguity  regarding  the 
conclusion  that  the  history  of  this 
rulemaking  since  its  initiation  in  1974 
constitutes  a  case  study  in  institutional 
failure. 

A  basic  chronology  reveals  the  erratic 
nature  of  the  process.  Fourteen  years 
and  38,720  staff  hours  ago.  the  FTC 


started  this  rulemaking.'  Twelve  years 
ago.  it  closed  the  record.  Ten  years  ago, 
it  issued  a  rule.  Nine  years  ago.  it 
received  the  rule  back  on  remand  from 
the  Second  Circuit  for  further 
proceedings.  Between  then  and  now,  the 
agency  neglected  to  proceed  further  to 
either  a  public  revision  of  the  rule  or  any 
other  resolution.  Finally,  a  majority 
today  has  terminated  the  rulemaking. 

The  majority  advances  three  reasons 
in  support  of  termination.  First,  the 
record  is  stale.  Second,  if  the 
Department  of  Education  promulgates 
new  regulations,  circumstances  are 
likely  to  change  and  render  the  record 
less  relevant  still.  Third,  according  to 
two  commissioners,  the  record  does  not 
"establish  either  a  suitable  premise  for 
rulemaking  or  adequate  support  for  the 
rule  proposed."  (Commissioner  Caivani 
does  not  join  in  this  third  assertion). 

But  these  three  explanations  raise 
troubling  and  unaddressed  questions. 
First,  how  could  the  Commission  allow  a 
rulemaking  record  to  grow  so  stale  as  to 
become  unuseable?  Further,  even  if  the 
record  is  stale,  why  not  reopen  it  to 
gather  new  evidence  rather  than  shut 
down  the  matter  in  its  entirety?  It  does 
not  follow  that  a  stale  (or  inadequate) 
record  necessarily  means  that  serious, 
continuing  consumer  problems  are 
absent  from  the  industry. 

Second,  if  prospective  regulations 
from  the  Department  of  Education 
potentially  are  so  significant,  why  not 
wait  to  see  if  they  actually  are  issued, 
what  their  precise  terms  are,  and 
whether  they  have  the  predicted  effect? 
After  years  of  inaction,  a  rush  to 
judgment  on  the  basis  of  what  another 
agency  might  do  seems  inappropriate. 

Third,  why  is  it  that  the  Department  of 
Education  in  a  relatively  short  time 
apparently  has  been  able  to  amass  a 
record  that  may  support  extensive 
regulation,  while  the  FTC  after  fourteen 
years  does  not  even  have  a  "suitable 
premise  for  rulemaking"?  After  all,  when 
the  FTC  issued  its  original  rule  ten  years 
ago,  it  stated  that  the  action  was  taken 
"to  eliminate  currently  abusive  practices 
against  vocational  and  home  study 
school  students  and  prospective 
students."  Have  things  changed  for  the 
better  that  much  since  1978? 

One  expert  thinks  not.  According  to 
this  expert,  he  has  "extensive  evidence" 
that  many  for-profit  trade  schools  are 
abusing  students.  This  expert  sent  a 
report  to  Congress  on  February  9, 1988. 


He  described  the  contents  of  this  report 
as  follows:  "You  will  find  accounts  of 
semiliterate  high  school  dropouts  lured 
to  enroll  in  expensive  training  programs 
with  false  promises  of  lucrative  jobs, 
only  to  have  their  hopes  for  a  better 
future  cruelly  dashed.  You  will  read  of 
falsified  scores  on  entrance  exams,  poor 
quality  training  and  harsh  refund 
policies." 

Of  course,  the  views  of  one  expert 
seldom  are  conclusive  when  it  comes  to 
a  rulemaking.  But  when  that  expert  is 
Education  Secretary  William  J.  Bennett, 
an  individual  not  widely  considered  to 
have  an  excessive  preference  for 
regulation,  the  FTC  should  be  all  the 
more  cautious  about  abandoning  its 
inquiries  into  behavior  of  the  "bad 
apples"  in  this  industry. 

For  the  above  reasons,  I  disagree  with 
the  result  and  the  reasoning  embraced 
by  the  majority  (although  my 
colleagues — none  of  whom  have  been  at 
the  agency  for  even  five  years — are 
entitled  to  credit  for  grappling  with  a 
matter  that  eluded  the  attention  of  many 
others).  In  my  view,  it  would  be 
preferable  and  prudent  to  at  least  await 
the  outcome  of  the  Etepartment  of 
Education's  examination  before  closing 
the  Commission's  books  permanently. 
Indeed,  in  light  of  recent  events, 
reopening  the  record  may  well  be 
warranted  with  an  emphasis  upon 
practices  and  segments  of  the  industry 
that  would  not  be  covered  by  the 
proposed  Department  of  Education 
regulations.  Accordingly.  I  respectfully 
dissent 
[FR  Doc.  88-17856  Filed  8-4-88;  8:45  am] 

BILUNG  CODE  (TSO-OI-M 


POSTAL  SERVICE 

39CFR  Part  111 

Exclusion  of  "Plus' 
Second-Class  Mail 


Issues  From 


AQENCy:  Postal  Service. 
action:  Proposed  rule. 


'  Fourteen  yeare  it  a  long  time  to  devote  to  a 
pro(ecl  only  to  cony  up  empty.  By  comparison,  il 
look  this  country  less  time  to  declare  its 
independence,  fijiht  the  Revolutionary  War.  realize 
the  Articles  of  Confederation  were  insufTicient.  and 
write  and  rali^  the  Constitution. 


SUMMARY:  In  anticipation  of  the 
possibility  of  the  adoption  of  a 
temporary  mail  classification  change 
concerning  the  eligibility  of  "Plus" 
issues  for  second-class  mail  privileges, 
the  Postal  Service  is  proposing  an 
implementing  regulation  which,  if 
adopted,  would  exclude  from  second- 
class  mail  those  "Plus"  issues 
distributed  on  a  different  day  from  any 
other  issue  of  the  parent  publication. 

DATE:  Comments  must  be  received  on  or 
before  September  6. 1988. 


29404 
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ADDRESS:  Written  comments  should  be 
directed  to  the  Director,  Office  of 
Classification  and  Rates  Administration, 
Room  8430,  475  L'Enfant  Plaza  West 
SW..  Washington,  DC  20260-5360. 
Copies  of  all  written  comments  will  be 
available  for  public  inspection  and 
photocopying  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  in  room  8430, 
U.S.  Postal  Service  Headquarters,  475 
L'Enfant  Plaza  West  SW.,  Washington. 
DC  20260. 

FOR  FURTHER  INFORMATION  CONTACT 
Leo  Raymond,  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION:  On  June 
17, 1988.  the  Postal  Service,  pursuant  to 
39  U.S.C.  3623,  filed  a  request  with  the 
Postal  Rate  Commission  for  a  change  in 
the  mail  classification  schedule  to 
prevent  the  abuse  of  second-class  mail 
through  the  mailing  of  "Plus"  issues  of 
publications.  That  request  was  filed 
because  a  decision  in  Combined 
Communications  v.  USPS,  Civ.  No.  3-87- 
0214  (M.D.  TN  May  27, 1988),  brought 
into  question  the  validity  of  the  Postal 
Service's  current  regulation  excluding 
certain  "Plus"  issues  from  second-class 
eligibility.  Domestic  Mail  Manual 
section  425.226.  The  mail  classification 
change  requested  by  the  Postal  Service 
would  amend  §  200.0123  of  the  Domestic 
Mail  Classification  Schedule  to  read  as 
follows: 

For  purposes  of  determining  second-class 
eligibility  and  postage  under  Classification 
Schedule  200,  an  "issue"  of  a  newspaper  or 
other  periodical  shall  be  deemed  to  be  a 
separate  publication  if: 

a.  It  is  published  at  a  regular  frequency 
either  on  the  same  day  as  another  regular 
issue  of  the  same  publication,  or  at  such  other 
frequency  as  prescribed  by  the  Postal  Service 
by  regulation,  and 

b.  It  is  distributed  to  more  than  (i)  10 
percent  nonsubscribers,  or  (ii)  twice  as  many 
nonsubscribers  as  the  other  issue  on  that 
same  day,  or  if  no  other  issue  that  day.  any 
other  issue  distributed  at  the  same  frequency, 
whichever  is  greater. 

Such  separate  publications  must 
independently  meet  the  qualifications  in 
§  200.0101  through  200.0109,  or  200.0110. 

Under  the  provisions  of  39  U.S.C. 
3641(e).  the  Postal  Service  may  place 
this  mail  classiHcation  change  into 
effect  on  a  temporary  basis  if  the  Postal 
Rate  Commission  does  not  transmit  a 
recommended  decision  to  the  Governors 
of  the  Postal  Service  within  90  days 
after  the  Postal  Service  submits  the  mail 
classification  change  request.  In  the 
event  that  the  Postal  Rate  Commission 
does  not  transmit  a  recommended 
decision  on  this  request  and  the  Postal 
Service's  Board  of  Governors  authorizes 
the  Postal  Service  to  implement  the 
change  on  a  temporary  basis,  the  Postal 
Service  proposes  to  implement  the 
change  through  the  adoption  of  the 


following  amendment  to  section  425  of 
the  Domestic  Mail  Manual.  This  change 
would  by  regulation  adopt  a  frequency 
of  publication  of  more  than  once  per 
month  as  a  yardstick  for  "Plus"  issues 
that,  nominally,  are  not  published  on  the 
same  day  as  another  issue  of  the  same 
publication.  Our  experience  with  this 
matter  has  shown  that  such  a  yardstick 
does  not  reach  legitimate  second-class 
mail,  and  that  "Plus"  issue  abuses  are 
not  present  where  publication  frequency 
is  once  per  month  or  less. 

The  proposed  regulation  would  erase 
any  legal  question  about  the  Postal 
Service's  authority  to  require  "Plus" 
issues  to  independently  satisfy  second- 
class  eligibility  requirements  when  they 
are  published  on  a  day  other  than 
another  issue  of  the  parent  publication. 
For  further  information  concerning  such 
"Plus"  issues,  see  generally  the  Postal 
Service's  interim  rule,  51  FR  25525  (July 
15, 1986),  and  final  rule,  51  FR  33610 
(September  22, 1986),  adopting  current 
Domestic  Mail  Manual  §  425-226. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendment 
of  Parts  425  of  the  Domestic  Mail 
Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  Part  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— [AMENDED] 

1.  The  authority  citation  in  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  553(a);  39  U.S.C.  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403-3406, 
3621.  5001. 

PART  425— WHAT  MAY  BE  MAILED 
AT  THE  SECOND-CLASS  RATE. 

2.  In  Part  425.2.  add  a  new  §  425.227  to 
read  as  follows: 

425.2    Issues  and  editions. 


425.22    Issues. 

***** 

425.227  An  "issue"  of  a  newspaper  or 
other  periodical  also  will  be  deemed  to 
be  a  separate  publication,  for  postal 
purposes,  and  must  independently  meet 
the  applicable  second-class  eligibility 
qualifications  in  421.2  through  421.4  and 
422,  when  the  following  conditions  exist: 

a.  The  issue  is  published  on  a  day 
different  from  a  regular  issue  of  the 


same  publication,  but  more  frequently 
than  once  each  month,  and 

b.  At  least  10  percent  of  the  total 
number  of  copies  of  the  issue  is 
distributed  on  a  regular  basis,  to 
recipients  who  do  not  subscribe  to  it  or 
request  it,  and 

c.  The  number  of  copies  of  the  issue 
distributed  to  nonsubscribers  or 
nonrequesters  is  more  than  twice  the 
number  of  copies  of  any  other  regular 
issue  distributed  to  nonsubscribers  or 
nonrequesters  during  the  same  period. 

Note:  See  441.121  and  444.1  for 
requirements  for  filing  certification  forms  to 
establish  eligibility  of  an  issue  under  this 
section. 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Fred  Eggleston. 

Assistant  General  Counsel.  Legislative 

Division. 

[FR  Doc.  88-17666  Filed  6-4-88:  8.45  am) 

BILLING  CODE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

lSW-FRL-3425-3] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan;  ttie 
National  Priorities  Lists 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  intent  to  delete  sites 
from  the  National  Priorities  List:  Request 
for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  its  intent  to 
delete  the  Mowbray  Engineering 
Company  site  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment.  The  NPL  is  appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  This  action  is 
being  taken  by  EPA.  because  it  has  been 
determined  that  all  Fund  financed 
response  under  CERCLA  have  been 
implemented  and  EPA.  in  consultation 
with  the  State,  had  determined  that  no 
further  cleanup  is  appropriate.  The 
intention  of  this  notice  is  to  request 
public  comment  on  the  intent  of  EPA  to 
delete  the  Mowbray  Engineering 
Company  site. 
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DATE:  Comments  concerning  the  site 
may  be  submitted  on  or  before  April  29. 
1988. 

ADDRESSES:  Comments  may  be  mailed 
to  Patrick  M.  Tobin,  Director,  Waste 
Management  Division,  c/o  John  Trudeli. 
Site  Project  Manager,  345  Courtland 
Street,  NE.  Atlanta.  Georgia  30365.  The 
Comprehensive  information  on  this  site 
is  available  through  the  EPA  Regional 
Docket  clerks. 

Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  appropriate  Regional  Docket 
Office.  The  address  for  the  Regional 
Docket  Office  is: 

Gayie  Alston,  Region  IV,  USEPA 
Library,  Room  G-8,  345  Courtland 
Street,  NE,  Atlanta,  Georgia  30365,  404/ 
347^216. 

FOB  FURTHER  INFORMATKM  CONTACT 

Patrick  M.  Tobin,  Director,  Waste 
Management  Division,  c/o  John  Trudeli, 
Site  Project  Manager,  345  Courtland 
Street,  NE,  Atlanta,  Georgia  30365. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents: 

I.  Introduction 

H.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  IntroductioD 

The  Environmental  Protection  Agency 
(EPA)  announces  its  intent  to  delete  the 
Mowbray  Engineering  site  from  the 
National  Priorities  List  (NPL),  Appendix 
B,  of  the  National  Oil  and  Hazardous 
Si'bstsnces  Contingency  Plan  (NCP), 
and  requests  comments  on  the  deletion. 
The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund)  financed 
remedial  actions.  Any  sites  deleted  from 
the  NPL  remain  eligible  for  Fund- 
financed  remedial  actions  in  the  unlikely 
event  that  conditions  at  the  site  warrant 
such  action. 

The  EPA  will  accept  comments  on  this 
site  for  thirty  days  after  publication  of 
this  notice  in  the  Federal  Register. 

Section  U  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  this  site  and  explains  how  this 
site  meets  the  deletion  criteria. 

II.  NPL  Deletion  Criteria 

Recent  amendments  to  the  NCP 
establish  the  criteria  the  Agency  uses  to 
delete  sites  from  the  NPL  as  published  in 
the  Federal  Register  on  November  20, 


1985  (50  FR  47912),  §  300.66(c)(7)  on  the 
NCP  provides  that  sites: 

*  *  *  may  be  deleted  from  or 
recategorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  this  determination  EPA  will 
consider  whether  any  of  the  following 
criteria  has  been  met: 

(i)  EPA.  in  consultation  with  the  State, 
has  determined  that  responsible  or  other 
parties  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(iii)  Based  on  a  remedial  investigation, 
EPA,  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Before  deciding  to  delete  a  site,  EPA 
will  make  a  determination  that  the 
remedy  or  decision  that  no  remedy  is 
necessary,  is  protective  of  public  health, 
welfare,  and  the  environment, 
considering  environmental  requirements 
which  are  applicable  or  relevant  and 
appropriate  at  the  time  of  the  deletion. 

Deletion  of  the  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future 
conditions  warrant  such  actions.  Section 
300.66(c)(8)  of  the  NCP  states  that  Fund- 
financed  actions  may  be  taken  at  sites 
that  have  been  deleted  from  the  NPL. 

III.  Deletioii  Procedures 

In  the  NPL  rulemaking  published  in 
the  Federal  Register  on  October  15, 1984 
(49  FR  40320),  the  Agency  solicited  and 
received  comments  on  the  question  of 
whether  the  notice  and  comment 
procedures  followed  for  adding  sites  to 
the  NPL  should  also  be  used  before  sites 
are  deleted.  Comments  also  were 
received  in  response  to  the  amendments 
to  the  NCP  that  were  proposed  in  the 
Federal  Register  on  February  12, 1985, 
(50  FR  5862).  Deletion  of  sites  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  individual's  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes  and 
to  assist  agency  management.  As  is 
mentioned  in  section  II  of  this  notice, 
§  300.66(c)(8)  of  the  NCP  makes  clear 
that  deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  future  Fund- 
financed  response  actions. 

For  the  deletion  of  this  site,  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  before  making  the  final 
decision  to  delete.  The  Agency  believes 
that  deletion  procedures  should  focus  on 
notice  and  comment  at  the  local  level. 


Comments  from  the  local  community 
surrounding  the  sites  considered  for 
deletion  are  likely  to  be  the  most 
pertinent  to  deletion  decisions.  The 
comment  period  is  being  conducted  at 
the  local  level  concurrent  with  this 
notice.  The  following  procedures  are 
being  used  for  the  intended  deletion  of 
this  site. 
The  procedures  used  are: 

1.  EPA  Regional  Office  recommended 
deletion  and  prepared  relevant  documeaU. 

2.  EPA  Regional  OfFice  ii  providing  a  30- 
day  public  comment  period  on  the  deletion 
package.  The  notification  i*  being  provided  to 
local  residents  through  local  and  community 
newspapers.  The  Region  made  all  relevant 
documents  available  in  the  Regional  Offices 
and  local  site  information  repositories. 

3.  The  comments  received  during  the  notice 
and  comment  period  will  be  evaluated  before 
the  tentative  decision  to  delete  is  made. 

A  deletion  will  occur  after  the 
Assistant  Administrator  for  Solid  Waste 
and  Emei^gency  Response  places  a 
notice  in  the  Federal  Register,  and  the 
NPL  will  reflect  any  deletions  in  the 
next  update.  Public  notices  and  copies 
of  the  responsiveness  summary  will  be 
made  available  to  the  local  residents  by 
the  Regional  Offices. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  intending  to 
delete  this  site  from  the  NPL 

Mowbray  Engineering  Company  Site, 
Greenville,  Alabama 

The  Mowbray  Engineering  Company 
(MEC)  Superfund  Site  is  a  swamp  of 
approximately  three  acres  located  in 
Greenville,  Butler  County,  Alabama.  The 
swamp  is  bordered  on  the  northeast  by 
Beeland  St.,  the  southeast  by  First  St.. 
the  southwest  by  Tanyard  Branch,  and 
the  northwest  by  an  empty  lot. 

MEC  was  in  the  business  of  repairing 
electrical  transformers  from  the  early 
1940's  to  late  1986.  MEC  disposed  of  the 
waste  transformer  oil  by  dumping  it 
onto  the  ground  behind  the  plant.  The  oil 
flowed  into  a  storm  sewer  then 
discharged  into  the  swamp. 
Approximately  9,000  gallons  of  oil  were 
dumped  annually  between  1955  and 
1974. 

After  two  (2)  fish  kills  and  a  removal 
action  in  February  1981,  the  MEC  site 
was  ranked  on  the  NPL  in  1982  with  a 
score  of  53.67.  In  1983,  the  Alabama 
Department  of  Environmental 
Management  sampled  and  found  one 
sample  to  contain  1,737  mg/kg  PCB.  In 
1984.  the  EPA  Field  Investigation  Team 
conducted  a  site  inspection  and 
sampling  and  found  PCB  levels  similar 
to  the  1981  levels  prior  to  removal.  In 
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1985,  Camp,  Dresser,  &  McKee  was 
authorized  to  conduct  a  Remedial 
Investigation/Feasibility  Study  to 
determine  the  nature  and  extent  of 
contamination  at  the  site  and  to  explore 
potential  remedies.  After  the  public 
meeting  in  August  1985,  the  RI  was 
conducted  and  completed  in  November 
1985.  The  combined  RI/FS  report  was 
completed  in  July  1986  and  presented  to 
the  public  for  comment  on  August  12, 
1986  at  the  public  meeting. 

The  ROD  was  signed  on  September 
25, 1986  and  the  selected  remedy 
included  excavation  of  soils 
contaminated  above  25ppm  PCBs  and 
either  offsite  incineration,  onsite 
incineration,  or  onsite  stabilization/ 
solidification  of  these  soils.  Incineration 
was  the  preferred  option,  however, 
stabilization/solidification  was  chosen 
as  the  remedy  due  to  cost  effectiveness. 

The  Remedial  Action  commenced  in 
June  1987  and  consisted  of  the  following: 
solidification/stablization  of  PCB 
contaminated  soil;  capping  of  the 
monolith;  constructing  a  diversion  ditch 
around  the  monolith;  fencing  of  the 
swamp  area;  grading  and  revegetating 
the  swamp  area;  closure  of  an 
abandoned  city  supply  well;  excavation, 
removal,  and  disposal  of  the 
underground  storage  tanks  located  on 
the  MEC  property;  removal  of 
abandoned  transformers;  and  the 
disposal  of  waste  oil  in  *he  swamp,  the 
underground  storage  tanks,  and  the 
transformers.  The  cleanup  ended  on 
August  20, 1987. 

Confirmatory  sampling  was 
conducted  after  each  segment  of  the 
Remedial  Action  and  confirmed  cleanup 
to  below  the  25ppm  goal.  Core  samples 
were  taken  of  the  monolith  before 
closure  and  tested  for  leachate.  Results 
indicated  no  detectable  levels  of  PCBs. 
Of  the  remaining  core  samples  taken  of 
the  monolith,  half  will  be  tested  for 
leachate  at  the  first  anniversary  of 
cleanup  and  the  remaining  at  the  fifth 
year  of  cleanup. 

The  operation  and  maintenance  of  the 
facility  will  include  cutting  the  grass  in 
the  monolith  area;  monitoring  the  site 
for  leachate,  erosion,  and  burrowing 
animals;  and  backfilling  if  erosion 
occurs. 

EPA,  in  consultation  with  the 
Alabama  Department  of  Environmental 
Management,  has  determined  that  the 
appropriate  fund-financed  response 
under  CERCLA  at  the  Mowbray 
Engineering  Company  Site  has  been 
completed.  The  State  has  given  their 
concurrence  with  the  deletion  of  the 
MEC  Site  from  the  NPL.  EPA  retains  the 
authority  to  spend  money  on  a  deleted 
site  if  future  conditions  warrant  such 
actions. 


Date.  March  3, 1988. 
Lee  A.  OeHihns,  III. 

Acting  Regional  Administrator 

[FR  Doc.  88-17707  Filed  8-4-88;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

Office  of  inspector  Generai 

42  CFR  Parts  405, 410,  489,  and  1003 

(BERC-426-P] 

Medicare  Program;  Prohibiting 
"Unbundiing"  of  Hospitai  Outpatient 
Services 

agency:  Health  Care  Financing 
Administration  (HCFA)  and  the  Office 
of  Inspector  General  (OIG),  HMS. 

action:  Proposed  rule. 

summary:  This  proposed  rule,  issued 
jointly  by  HCFA  and  OIG.  would 
prohibit  Medicare  payment  for 
nonphysician  services  furnished  to  a 
hospital  outpatient  by  a  provider  or 
supplier  other  than  the  hospital,  unless 
the  services  are  furnished  under  an 
arrangement  with  the  hospital.  The 
hospital  would  be  obligated  by  its 
provider  agreement  to  furnish  the 
services  directly  or  under  an 
arrangement. 

These  regulations  would  also 
authorize  OIG  to  impose  a  civil  money 
penalty,  not  to  exceed  $2,000,  against 
any  individual  who  knowingly  and 
willfully  presents,  or  causes  to  be 
presented,  a  bill  or  request  for  payment 
for  a  hospital  outpatient  service  under 
Part  B  of  Medicare  in  violation  of  an 
arrangement. 

These  regulations  would  implement 
sections  9343(c)(1),  (c)(2),  and  (c)(3)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986. 

DATE:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  October  4. 1988. 

ADDRESS:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BERC-426-P,  P.O.  Box  26676, 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Ave..  SW., 
Washington,  DC,  or, 


Room  132,  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore, 
Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-426-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309--G  of  the  Department's 
offices  at  200  Independence  Ave.,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Hoyer  (HCFA)  concerning 
Unbundling  of  Services  (301)  966-4607 

James  Patton  (OIG)  concerning  Civil 
Money  Penalties  (301)  965-9601. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Rebundling  of  Hospital  Services 

The  Social  Security  Amendments  of 
1965  (Pub.  L.  89-97)  established  title 
XVIII  of  the  Social  Security  Act  (the 
Act),  which  authorized  the 
establishment  of  the  Medicare  program 
to  pay  part  of  the  costs  of  health  care 
services  furnished  to  eligible 
beneficiaries.  Part  A  of  the  program 
(Hospital  Insurance)  provides  basic 
health  insurance  protection  against  the 
costs  of  inpatient  hospital  care  and 
other  inpatient  or  home  health  care.  Part 
B  of  the  program  (Supplementary 
Medical  Insurance)  provides  voluntary 
supplementary  insurance  covering  most 
physicians'  services  and  certain  other 
items  and  services  not  covered  under 
Part  A,  including  hospital  outpatient 
services. 

Prior  to  the  enactment  of  the  Social 
Security  Amendments  of  1983  (Pub.  L. 
98-21)  on  April  7, 1983,  which 
established  the  Medicare  prospective 
payment  system  for  inpatient  hospital 
services,  nonphysician  services 
provided  to  Medicare  beneficiaries  who 
were  hospital  patients  were  generally 
billed  by  the  hospitals.  However,  under 
certain  circumstances,  the  statute 
permitted  payments  to  be  made  to  an 
outside  supplier  or  another  provider  for 
nonphysician  services  that  were 
furnished  to  a  hospital  patient.  When 
payments  were  made  under  these 
circumstances,  some  nonphysician 
services  were  billed  as  hospital  services 
in  one  hospital  and  billed  by  an  outside 
supplier  in  another.  The  practice  of 
billing  by  suppliers  outside  the  huspitdl 
for  these  services  has  been  referred  to  in 
the  legislative  history  as  "unbundling" 
of  hospital  services. 
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Since  the  enactment  of  Pub.  L.  98-21 
and  the  publication  of  implementing 
regulations  on  September  1. 1983  (48  FR 
39752),  the  Medicare  program  has 
required  that  nonphysician  services 
furnished  to  hospital  inpatients  be 
covered  and  paid  for  under  Medicare  as 
hospital  services.  This  practice  of 
covering  nonphysician  services 
furnished  to  hospital  inpatients  by  an 
outside  supplier  as  hospital  services  is 
referred  to  as  "rebundling".  Under  the 
prospective  payment  system  for 
inpatient  hospital  services,  a  single 
uniform  payment  is  made  for  a  case 
based  on  the  diagnosis-related  group 
(DRG)  to  which  the  cases  is  assigned. 
Rebundling  ensures  that  the  DRG 
payments  to  all  hospitals  cover  a 
comparable  "bundle"  of  services  related 
to  the  hospital  stay. 

Specifically,  Pub.  L.  98-21  added 
section  1862(a)(14)  to  the  Act  to  prohibit 
payment  for  services  (other  than 
physicians'  services)  furnished  to  an 
inpatient  of  a  hospital  by  an  entity  other 
than  the  hospital,  unless  the  services  are 
furnished  under  an  arrangement  (as 
defined  in  section  1861(w)(l)  of  the  Act). 
(Section  1861(w)(l)  of  the  Act  specifies 
that  the  term  "arrangements"  is  limited 
to  arrangements  under  which  receipt  of 
payment  by  the  hospital  or  other 
provider  for  Medicare  covered  services 
to  an  individual  discharges  the  liability 
of  the  individual  or  any  other  person  to 
pay  for  the  services.)  Pub.  L.  98-21  also 
added  section  1866(a)(1)(H)  to  the  Act  to 
provide  that  a  hospital  will  be  eligible  to 
participate  in  the  Medicare  program 
only  if  the  hospital  agrees  to  furnish  to 
inpatients  either  directly  or  under  an 
arrangement  all  Medicare  covered  items 
and  services,  other  than  physicians' 
services. 

Regardless  of  whether  the  hospital 
furnishes  the  services  directly  or 
arranges  for  their  provision,  the  hospital 
assumes"  financial  responsibility  for  the 
services.  The  Medicare  program  makes 
payment  only  to  hospitals,  and  not  to 
providers  or  suppliers  that  furnish 
inpatient  services  on  behalf  of  the 
hospitals. 

In  Pub.  L.  98-21.  Congress  addressed 
only  nonphysician  services  provided  to 
Medicare  beneficiaries  who  are  hospital 
inpatients  and  did  not  address  at  that 
time  nonphysician  services  provided  to 
Medicare  beneficiaries  who  are  hospital 
outpatients,  for  which  payment  is  made 
on  a  cost  basis  under  Part  B  of 
Medicare.  Thus,  services  to  hospital 
outpatients  continued  to  be  unbundled 
in  some  hospitals.  Subsequently,  in 
section  9343(c)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L.  99- 
509.  enacted  October  21. 1986),  Congress 


extended  the  rebundling  provision  to  all 
nonphysician  services  furnished  to 
hospital  patients,  thus  including 
nonphysician  services  provided  to 
Medicare  beneficiaries  who  are  hospital 
outpatients. 

Sections  9343(c)(1)  and  (c)(2)  of  Pub.  L. 
99-509  amended  sections  1862(a)(14) 
and  1866(a)(1)(H)  of  the  Act, 
respectively.  As  revised,  section 
1862(a)(14)  of  the  Act  prohibits  payment 
for  nonphysician  services  furnished  to 
hospital  patients  (inpatients  and 
outpatients),  unless  the  services  are 
furnished  by  the  hospital,  either  directly 
or  under  an  arrangement  (as  defined  in 
section  1861(w)(l)  of  the  Act).  As 
revised,  section  1866(a)(1)(H)  of  the  Act 
requires  each  Medicare  participating 
hospital  to  agree  to  furnish  directly  all 
covered  nonphysician  services  required 
by  its  patients,  or  to  have  the  services 
furnished  under  an  arrangement  (as 
defined  in  section  1861(w)(l)  of  the  Act). 

Another  provision  of  Pub.  L.  99-509 
made  changes  that  affect  our 
implementation  of  the  rebundling 
mandate.  Section  9338(a)(3)  of  Pub.  L. 
99-509  amended  section  1861(s)(2)(K)  of 
the  Act  by  permitting  services  of 
physician  assistants  to  be  covered  and 
billed  separately. 

Rebundling  of  outpatient  hospital 
services  would  provide  a  basis  for 
developing  a  prospective  payment 
methodology  for  outpatient  hospital 
services.  Section  9343(f)  of  Pub.  L.  99- 
509  amended  section  1135  of  the  Act  to 
require  the  Secretary  to  submit  an 
interim  report  to  Congress  by  April  1, 
i988  concerning  development  of  a  fully 
prospective  payment  system  for 
ambulatory  surgery.  A  final  report  is  due 
to  Congress  no  later  than  April  1. 1989. 
with  recommendations  concerning 
implementation  of  a  fully  prospective 
payment  mechanism  for  ambulatory 
surgery  services  by  October  1. 1989.  We 
are  also  required  to  develop  a  model 
system  for  prospective  payment  of 
outpatient  hospital  services  other  than 
ambulatory  surgical  procedures  and 
submit  a  report  to  Congress  concerning 
the  model  system  by  January  1. 1991. 

So  that  we  may  be  able  to  develop  a 
prospective  payment  system  for 
ambulatory  surgery  and  other  hospital 
outpatient  services,  it  is  necessary  to 
have  available  clear  and  consistent 
rules  about  the  range  of  services  that 
would  be  included  in  such  a  payment 
system.  Current  policies  on  coverage  of 
hospital  outpatient  services  permit  these 
services  to  be  unbundled,  and  thus 
allow  providers  to  vary  their  practices 
concerning  provision  of  services. 
Congress  recognized  the  inconsistencies 
of  the  current  payment  system  and 


required  rebundling  as  a  first  step 
toward  payment  reform. 

B.  OIG  Civil  Money  Penalty  Authority 

The  Department's  OIG  is  authorized 
under  sections  1128(c)  and  1128A  of  the 
Act.  and  through  implementing 
regulations  at  42  CFR  Part  1003.  to 
impose  administratively  civil  money 
penalties,  assessments,  and  suspensions 
against  any  person  who  files  false  or 
certain  other  improper  claims  under 
Medicare.  Medicaid,  or  Maternal  and 
Child  Health  Services  Block  Grant 
programs.  Under  this  authority,  the  OIG. 
in  certain  situations,  may  fine  violators 
up  to  S2,000  as  a  penalty  for  each  false 
or  improper  item  or  service,  and  impose 
an  additional  assessment  of  up  to  twice 
the  amounts  falsely  claimed  for  each 
item  or  service.  In  addition,  a  person 
found  liable  for  a  penalty  may  also  be 
suspended  from  Medicare  or  Medicaid 
program  participation  for  appropriate 
periods  of  time. 

In  order  to  deter  the  unbundling  of 
nonphysician  hospital  outpatient 
services,  sections  9343(c)(3)  of  Pub.  L 
99-509  and  4085(i)(17)  of  Pub.  L.  100-203 
further  amended  section  1866  of  the  Act. 
Specifically,  this  authority  provides  for 
the  imposition  of  a  penalty,  not  to 
exceed  $2,000.  against  any  person  who 
knowingly  and  willfully  presents,  or 
causes  to  be  presented,  a  bill  or  request 
for  payment  for  a  hospital  outpatient 
service  under  Part  B  of  Medicare  that 
violates  the  billing  arrangement  under 
section  1866(a)(1)(H)  of  the  Act.  or  the 
requirement  for  an  arrangement.  While 
the  statute  requires  that  a  penalty  be 
imposed  in  the  same  manner  as  other 
penalty  billing  violations  currently 
imposed  under  section  1128A  of  the  Act, 
it  does  not  provide  for  assessments  or 
for  suspensions  based  on  a  penalty 
determination. 

II.  Provisions  of  the  Proposed 
Regulations 

A.  Rebundling  of  Hospital  Outpatient 
Services 

Current  Medicare  regulations  (42  CFR 
405.310(m))  implement  the  statutory 
requirement  for  rebundling  of  inpatient 
hospital  services  by  excluding  from 
coverage  nonphysician  services 
furnished  to  hospital  inpatients  by  an 
entity  other  than  the  hospital,  unless  the 
services  are  furnished  under 
arrangement.  The  current  exclusion  from 
coverage  does  not  apply  to  physicians' 
services  that  meet  the  conditions  for 
payment  in  42  CFR  405.550(b),  or 
services  of  anesthetists  employed  by 
physicians  that  meet  the  conditions  for 
payment  in  42  CFR  405.553(b)(4).  The 
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exception  for  physicians'  services  is 
required  by  section  1862(a)(14)  of  the 
Act.  Services  of  physician-employed 
anesthetists  were  excepted  from 
rebundling  as  an  administrative 
measure  to  prevent  disruption  of  long- 
standing physician-anesthesia  team 
relationships. 

HCFA  would  implement  the 
requirement  for  rebundling  of  outpatient 
hospital  services  by  amending  Medicare 
regulations  (42  CFR  405.310  and  Part 
410]  to  exclude  from  coverage  also  any 
services  that  are  furnished  in  a  hospital 
to  a  patient  who  is  not  currently  an 
inpatient  of  a  hospital  but  is  registered 
by  the  hospital  as  an  outpatient,  by  an 
entity  other  than  the  hospital  during  or 
as  a  result  of  an  encounter  in  the 
hospital,  unless  the  services  are 
furnished  under  arrangement.  In 
addition,  HCFA  would  require 
rebundling  of  those  diagnostic 
procedures  or  tests  (for  example, 
magnetic  resonance  imaging  (MRI) 
procedures)  that  are  furnished  outside 
the  hospital  by  an  entity  other  than  the 
hospital,  but  were  ordered  during  an 
encounter  in  the  hospital  with  the 
patient  or  as  a  result  of  such  encounter. 

As  in  the  case  of  services  to  hospital 
inpatients,  and  for  the  same  reason, 
physicians'  services  that  meet  the 
conditions  for  payment  in  42  CFR 
405.550(b)  would  not  be  subject  to 
rebundling  under  these  proposed 
regulations.  HCFA  also  would  except 
services  of  physician-employed 
anesthetists  that  meet  the  conditions  for 
payment  in  42  CFR  405.553(b)(4)  from 
outpatient  rebundling.  In  addition,  the 
proposed  regulations  would  not  apply  to 
physician  assistant  services  as  defmed 
in  section  1861(s)(2)(K)(i)  of  the  Act  from 
inpatient  and  outpatient  rebundling. 
This  change  is  being  proposed  to  help 
accomplish  the  objective  of  section 
1861(s)(2)(K)(i)  of  the  Act.  as  amended 
by  section  9338(a)(3)  of  Pub.  L.  99-509, 
which  permits  physician  assistants' 
services  to  be  covered  and  billed 
separately.  We  believe  section 
1861(s)(2)(K)  of  the  Act  was  intended  to 
establish  an  exception  to  the  rebundling 
provisions  of  Pub.  L.  99-509  as  they 
apply  to  services  of  physicians' 
assistants  in  hospitals.  Although  this 
exception  is  not  explicit,  to  read  the 
statute  in  any  other  way  would  mean 
that  section  1861(8)(2)(K)  of  the  Act 
would  have  no  meaning  with  respect  to 
services  to  hospital  patients,  a  result 
that  is  contrary  to  the  normal  rule  of 
statutory  construction  that  each 
provision  of  an  enactment  must  be 
construed  to  have  meaning.  In  addition, 
the  language  of  section  1861(s)(2)(K)  of 
the  Act  describes  the  services  affected 


as  those  "which  would  be  physicians' 
services  if  furnished  by  a  physician 
*   *   *"  (emphasis  added).  We  believe 
this  language  places  the  services  in  the 
same  generic  category  as  physicians' 
services,  and  suggests  that  they  should 
be  treated  similarly  for  rebundling 
purposes. 

HCFA  would  define  (in  Medicare 
regulations  at  S  410.2]  the  term 
"encounter"  as  a  direct  personal  contact 
beween  a  patient  and  a  physician,  or 
other  person  who  is  authorized  by  State 
licensure  law  and,  where  applicable,  by 
hospital  sta^  bylaws  to  order  or  provide 
services  for  the  patient,  for  the  purpose 
of  diagnosis  or  treatment  of  the  patient. 
The  use  of  the  "encounter"  as  a  basis  for 
identifying  the  services  to  be  rebundled 
is  not  specifically  required  by  Pub.  L. 
99-509,  but  is  needed  in  order  to 
implement  the  rebundling  requirement  in 
a  uniform  and  equitable  manner,  as 
explained  further  in  section  III  of  this 
preamble. 

To  ensure  that  appropriate  payment  is 
made  for  physicians'  services  and  for 
the  rebundling  hospital  and  other 
nonphysician  services,  HCFA  would 
revise  the  regulations  relating  to  Part  B 
reasonable  charge  payment  (42  CFR 
405.555  (bj  and  (c)  and  405.556(c)). 

HCFA  would  also  revise  Medicare 
regulations  that  set  forth  the  basic 
commitments  included  in  the  provider 
agreement  (§  489.20).  The  revised 
regulations  would  clarify  the  hospital's 
responsibilities  with  respect  to  services 
furnished  to  inpatients,  and  would 
require  a  hospital  that  furnishes  services 
to  a  beneficiary  who  is  not  currently  an 
inpatient  of  a  hospital  but  is  registered 
by  the  hospital  as  an  outpatient  to  agree 
to  either  furnish  directly  or  make 
arrangements  (in  accordance  with 
section  1861(w)(l)  of  the  Act)  for  all 
items  and  services  for  which  rebundling 
is  required  under  the  proposed  revision 
described  above,  and  for  which  the 
beneficiary  is  entitled  to  have  payment 
made  under  Medicare. 

Under  the  new  provisions,  if  a 
Medicare  outpatient  is  referred  to 
another  provider  or  supplier  for  further 
diagnostic  testing  or  other  diagnostic 
services  as  a  result  of  an  encounter  that 
occurs  in  the  hospital,  the  hospital 
would  be  responsible  for  arranging  with 
the  other  entity  for  the  provision  of  the 
services. 

The  hospital  also  would  be 
responsible  for  providing  or  arranging 
for  the  provision  of  prostheses  and 
prosthetic  devices  (other  than  dental) 
that  replace  all  or  part  of  an  internal 
body  organ  (for  example,  intraocular 
lenses  (lOLs))  and  are  implanted  or 
fitted  during  an  encounter.  For  example, 


under  current  policies,  the  physician 
who  implants  an  lOL  during  surgery 
conducted  on  an  outatient  of  a  hospital 
also  can  be  the  supplier  of  the  lOL.  and 
is  allowed  to  bill  Medicare  under  Part  B 
for  it.  Under  these  proposed  regulations, 
this  practice  would  be  prohibited  and 
the  hospital  would  have  to  furnish  the 
lOL,  either  directly  or  under 
arrangement  (that  is,  would  have  to  pay 
for  the  lens).  The  same  policies  would 
apply  to  other  items  and  services,  such 
as.  artificial  limbs,  knees,  and  hips: 
durable  medical  equipment  (DME); 
equipment  and  supplies  covered  under 
the  prosthetic  device  benefit;  and 
services  incident  to  physicians'  services. 
Thus,  hospitals  would  be  required  to 
assume  financial  liability  for  prostheses 
and  prosthetic  devices  (which  are 
regarded  as  "services"  for  Medicare 
coverage  purposes)  and  for  other 
services  furnished  by  an  outside  entity 
to  their  outpatients,  and  the  practice  of 
unbundling  these  services  would  be 
prohibited. 

Sometimes  a  hospital  may  furnish  an 
item  or  service  for  which  a  patient  will 
have  a  continued  need.  For  example,  a 
hospital  may  furnish  a  DME  item  (for 
example,  a  wheel  chair),  or  a  prosthetic 
device  and  supplies  (for  example,  a 
nasogastric  tube  and  associated 
supplies).  When  this  situation  occurs, 
the  hospital  would  be  responsible  under 
this  regulation  for  rebundling  the  items 
and  services  it  furnishes  on  site.  DME  is 
typically  paid  for  on  a  monthly  basis  or 
in  a  lump  sum.  and  if  it  is  furnished  by  a 
hospital  to  an  outpatient,  we  would 
require  only  the  initial  charge  to  be 
rebundled.  Similarly,  if  a  hospital 
furnishes  a  nasogastric  tube  and 
associated  supplies,  we  would  require 
only  the  items  actually  furnished  to  be 
rebundled.  In  both  of  these  examples, 
subsequent  charges  for  equipment  rental 
or  supplies  would  be  billed  and 
considered  separately.  A  patient  could 
continue  to  purchase  them  from  the 
hospital  or  deal  with  an  outside 
supplier. 

In  view  of  the  short  amount  of  time 
available  for  implementing  the  statutory 
requirements  of  Pub.  L.  99-509.  HCFA 
issued  interim  instructions  in  the 
Provider  Reimbursement  Manual  (HCFA 
Pub.  15-1)  and  is  preparing  interim 
instructions  for  other  HCFA  manuals. 
These  instructions  were  effective  for 
services  furnished  on  or  after  July  1. 
1987.  Upon  the  publication  of  final 
regulations  that  implement  section 
9343(c)  of  Pub.  L.  99-509,  HCFA  will 
revise  its  program  instructions  as 
needed  to  reflect  any  differences 
between  those  final  regulations  and  the 
interim  instructions. 


B.  Civil  Money  Penalty  for  Unbundling 
Hospital  Outpatient  Services 

In  order  to  implement  sections 
9343(c)(3)  of  Pub.  L  99-509  and 
4085(i)(17)  of  Pub.  L.  100-203,  OIG  would 
impose  a  penalty,  not  to  exceed  $2,000, 
against  any  person  who  knowingly  and 
willfully  presents,  or  causes  to  be 
presented,  a  bill  or  request  for  payment 
for  a  hospital  outpatient  service  under 
Part  B  of  Medicare,  and  that  bill  or 
request  violates  the  billing  arrangement 
under  section  1866(a)(1)(H)  of  the  Act.  or 
the  requirement  for  an  arrangement. 

Upon  issuance  of  the  final  rule,  HCFA 
would  refer  all  cases  for  possible 
penalty  action  to  the  OIG.  The  method 
for  making  referrals  to  the  OIG  would  be 
set  forth  separately  in  the  Part  A 
Intermediary  Manual,  Part  3  (HCFA  Pub. 
13-3). 

III.  Alternatives  Considered 

The  extension  of  the  rebundling 
provision  to  outpatient  services  creates 
a  number  of  practical  difficulties  that  do 
not  exist  in  the  case  of  inpatient 
services.  Because  an  individual 
inpatient's  admission  and  discharge 
dates  are  entered  in  the  hospital's 
medical  and  billing  records,  the  time 
period  during  which  the  patient  is  an 
inpatient  can  be  readily  determined.  In 
addition,  an  individual's  access  to 
treatment  by  other  providers  or 
suppliers  is  inherently  limited  while  he 
or  she  is  a  hospital  inpatient.  By 
contrast,  one  individual  may  receive 
treatment  on  an  outpatient  basis  from 
two  or  more  hospitals  in  the  same  day, 
and  the  services  received  will  not 
necessarily  have  been  ordered  by  the 
same  physician,  or  related  to  the  same 
medical  condition.  It  is  also  not 
uncommon  for  a  patient  who  is  seen  in  a 
hospital's  outpatient  department  to  be 
referred  to  another  provider  or  supplier 
for  additional  services  or  specialized 
testing.  Under  these  circumstances, 
determining  which  services  should  be 
rebundled  can  be  difficult. 

To  deal  with  these  problems,  HCFA 
considered  rebundling  only  those 
services  that  are  not  furnished  by  the 
hospital  directly  but  are  furnished  while 
the  patient  is  on  site  at  the  hospital. 
However,  this  approach  would  not 
adequately  account  for  certain  services 
(for  example,  computerized  tomography 
(CT)  scans  or  MRI  procedures  available 
only  at  and  performed  by  a  source 
outside  the  hospital)  that  may  be 
provided  as  the  direct  result  of  a 
hospital  outpatient  visit  and  may  be 
integrally  related  to  other  services,  such 
as  a  physical  examination,  provided 
during  the  visit.  Therefore,  HCFA  did 
not  adopt  this  approach. 


HCFA  also  considered  rebundling  all 
services,  whether  or  not  furnished  on 
site  at  the  hospital,  that  are  required  for 
the  diagnosis  and  treatment  of  the 
medical  condition  for  which  the  patient 
sought  outpatient  care  from  the  hospital. 
Since  the  same  individual  may 
simultaneously  be  undergoing  different 
courses  of  treatment  for  two  or  more 
unrelated  medical  conditions,  and  may 
receive  services  on  an  ambulatory  basis 
from  several  providers  or  suppliers  for 
each  condition,  making  decisions  as  to 
which  services  are  related  to  each 
condition  could  present  almost 
insurmountable  administrative  problems 
for  hospitals,  intermediaries,  and 
carriers.  HCFA  does  not  now  have  the 
information  that  would  be  needed  to 
provide  reliable  guidance  to  carriers  and 
intermediaries  on  which  services 
typically  are  required  for  treatment  of 
each  condition  for  which  an  individual 
may  seek  outpatient  hospital  care. 
Because  of  these  difficulties,  HCFA 
rejected  this  approach. 

To  implement  the  rebundling 
requirement  of  section  9343(c)  of  Pub.  L. 
99-509  while  avoiding  the  difficulties  of 
the  two  approaches  described  above. 
HCFA  proposes  to  use  the  site  of  the 
encounter  that  resulted  in  services  being 
ordered  as  the  key  determinant  of 
whether  the  services  must  be  rebundled. 
For  services  provided  on  site  at  the 
hospital  to  patients  who  are  not 
currently  inpatients  of  a  hospital,  but 
are  registered  by  the  hospital  as 
outpatients,  rebundling  would  be 
required  if  the  services  were  ordered 
during  or  as  a  result  of  an  encounter  that 
occurred  at  the  hospital.  For  services 
provided  outside  the  hospital  to  such 
patients,  rebundling  would  be  required 
only  if  the  services  are  diagnostic 
procedures  or  tests  ordered  during  or  as 
a  result  of  an  encounter  at  the  hospital. 
We  adopted  this  "encounter-based" 
approach  to  rebundling  because  we 
believe  it  would  prevent  the  unbundling 
of  services  that  are  integrally  related  to 
diagnosis  or  treatment  the  hospital 
provides  to  its  patients,  and  would 
provide  a  clinically  meaningful  and 
administratively  feasible  basis  for 
grouping  outpatient  services  for 
purposes  of  eventual  development  of  a 
prospective  payment  system  for  them. 

IV.  Regulatory  Impact  Statement 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  major  rule.  A  major  rule 
is  defined  as  any  rule  that  is  likely  to:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more:  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  and  local  government 


agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  and  publish'a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(FRA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  the  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  States 
and  individuals  are  not  small  entities, 
but  we  treat  all  hospitals  and  siit'pliers 
of  medical  services  as  small  entities. 

Because  it  appears  likely  that  this  rule 
would  result  in  a  significant  increase  in 
costs  for  at  least  some  hospitals,  we 
have  prepared  the  following  regulatory 
fiexibility  analysis.  However,  we  do  not 
believe  that  the  effects  of  this  proposed 
rule,  in  and  of  itself,  would  meet  the 
criteria  for  a  major  rule. 

We  do  not  have  sufficient  data  to 
assess  fully  the  magnitude,  interaction. 
and  effects  of  this  proposed  rule  on 
hospital  and  supplier  behavior. 
However,  we  expect  the  following 
would  result  from  implementation  of  this 
proposed  rule. 

Some  items  and  services  for  which 
Part  B  payment  is  now  made  directly  to 
the  supplier  would  be  paid  for  only  if 
furnished  directly  by  the  hospital  or 
under  arrangements.  All  payments  for 
those  services  to  be  rebundled  would  be 
made  to  the  hospital.  Payments  for  some 
services  to  outpatients  that  are  currently 
paid  on  a  reasonable  charge  basis 
would  be  made  to  the  hospital  on  a 
reasonable  cost  basis.  To  the  extent  that 
a  hospital's  costs  increase  due  to  the 
rebundling  of  services,  the  hospital 
would  be  able  to  claim  reimbursement 
on  a  reasonable  cost  basis  for  the 
increased  costs.  Therefore,  we  do  not 
expect  hospitals  to  incur  an  increase  in 
unreimbursable  costs. 

We  intend  to  implement  this  rule  in  a 
manner  requiring  ihe  least  change  in 
billing.  There  has  been  some  concern 
that  burdensome  administrative 
measures  would  be  needed  to  avoid 
duplicate  payment,  or  payment  for 
services  that  are  billed  in  violation  of 
the  rebundling  provisions.  While  we 
expect  some  administrative  costs  due  to 
necessary  audits  to  monitor  rebundling 
of  services,  we  also  expect  that  once 
participating  hospitals  and  suppliers 
have  gained  the  experience  to  make 
appropriate  changes  to  their  billing 
practices,  that  duplicate  payments  or 
noncompliance  problems  would  not 
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occur  more  frequently  than  under 
current  regulations  with  respect  to 
inpatient  services. 

We  have  identified  no  benefits  for 
hospitals  or  suppliers  resulting  directly 
from  this  proposal.  Hospitals  may  elect 
to  furnish  directly  some  items  and 
services  now  furnished  by  other  entities, 
rather  than  enter  into  arrangements. 
This  may  affect  the  market  position  of 
non-hospital  suppliers.  We  believe  that 
the  most  frequently  affected  services 
would  be  laboratory  tests.  X-ray,  CT, 
MRL  and  lOLs. 

Beneficiaries  should  be  benefited  by 
coordinated  billing  for  nonphysician 
outpatient  services.  Coinsurance 
liability  would  be  affected  only  to  the 
extent  that  rebundling  of  services  results 
in  aggregate  charges  different  from  total 
charges  for  unbundled  services. 
Beneficiary  out-of-pocket  expenses, 
however,  may  be  reduced,  since  they 
would  not  be  billed  as  often  for  charges 
in  excess  of  the  Medicare  reasonable 
charge.  We  plan  to  apply  the  "prudent 
buyer"  concept,  under  which  costs  in 
excess  of  those  that  would  be  incurred 
by  a  prudent  and  cost-conscious  buyer 
are  not  considered  reasonable,  to  ensure 
that  rebundling  does  not  unnecessarily 
increase  the  costs  of  services  furnished 
under  arrangements  to  outpatients.  For 
example,  if  a  hospital  purchases  lOLs 
from  a  physician  or  other  supplier  rather 
than  directly  from  a  manufacturer,  the 
cost  recognized  as  reasonable  would 
not,  in  the  absence  of  extenuating 
circumstances,  be  allowed  to  exceed  the 
cost  of  purchasing  directly  from  the 
manufacturer.  Thus,  we  do  not  expect 
program  liability  for  services  to  increase 
because  of  rebundling. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  a 
metropolitan  statistical  area.  We  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  regulation  would  not 
have  a  significant  economic  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals. 

V.  Response  lo  Comments 

Because  of  the  large  number  of 
comments  we  receive  on  proposed 
regulations,  we  cannot  acknowledge  or 
respond  to  them  individually.  However, 
in  preparing  the  final  rule,  we  will 
consider  all  comments  received  timely 


and  respond  to  the  major  issues  in  the 
preamble  to  that  rule. 

VI.  Information  Collection  Requirements 

This  notice  contains  no  information 
collection  requirements.  Consequently, 
this  notice  need  not  be  reviewed  by  the 
Executive  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions,  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases,  L,aboratorie8, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  489 

Health  fac'lities.  Medicare. 

42  CFR  Part  1003 

Administrative  practice  and 
procedure.  Archives  and  records,  grant 
programs — social  programs,  Maternal 
and  child  health,  Medicaid,  Medicare, 
Penalties. 

I.  For  the  reasons  set  forth  in  the 
preamble,  42  CFR  Chapter  IV  would  be 
amended  as  follows: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

A.  Part  405,  Subpart  C  is  amended  as 
follows: 

1.  The  authority  citation  for  Subpart  C 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1815, 1833, 1842, 1861. 
1862. 1866, 1870, 1871.  and  1879  of  the  Social 
Security  Act  (42  U.S.C.  1302,  1395g.  13951, 
1395U.  1395X,  1395y,  1395cc.  1395gg.  1395hh, 
and  1395pp)  and  31  U.S.C.  3711. 

Subpart  C— Exclusions,  Recovery  of 
Overpayment,  Liability  of  a  Certifying 
Officer  and  Suspension  of  Payment 

2.  In  §  405.310,  the  introductory  text  to 
the  section  is  republished,  paragraph 
{m)(2)  is  revised,  and  a  new  paragraph 
(m)(3)  and  paragraph  (n)  are  added  to 
read  as  follows: 

§  405.310    Particular  services  excluded 
from  coverage. 

The  following  services  are  excluded 
from  coverage. 

***** 

(m)  Services  to  hospital  inpatients — 
(1)  *  *  * 


(2)  Exceptions,  (i)  Physicians'  services 
that  meet  the  criteria  of  §  405.550(b)  for 
payment  on  a  reasonable  charge  basis. 

(ii)  Physician  assistant  services  as 
defined  in  section  1861(s)(2)(K](i)  of  the 
Act. 

(iii)  Services  of  an  anesthetist 
employed  by  a  physician  if  the  services 
are  furnished — 

(A)  During  a  cost  reporting  period  that 
began  on  or  after  October  1, 1984;  and 

(B)  No  later  than  December  31, 1988. 

(3)  Scope  of  exclusion.  Services 
subject  to  exclusion  under  this 
paragraph  (m)  may  include,  but  are  not 
limited  to — clinical  laboratory  services; 
pacemakers  and  other  prostheses  and 
prosthetic  devices  (other  than  dental] 
which  replace  all  or  part  of  an  internal 
body  organ  (for  example,  intraocular 
lenses);  artificial  limbs,  knees,  and  hips; 
durable  medical  equipment;  equipment 
and  supplies  covered  under  the 
prosthetic  device  benefits;  and  services 
incident  to  physicians'  services. 

(n)  Services  to  hospital  outpatients. — 
(1)  Definitions.  As  used  in  this 
paragraph — 

"Encounter"  means  a  direct  personal 
contact  in  the  hospital  between  an 
outpatient  and  a  physician  or  another 
person  who  is  authorized  by  State  law 
and,  if  applicable,  by  hospital  staff  by- 
laws, to  order  or  furnish  services  for 
diagnosis  or  treatment  of  the  patient. 

"Outpatient"  means  an  individual 
who  is  not  an  inpatient  of  the  hospital 
but  is  registered  as  an  outpatient. 

(2)  Basic  rule.  Except  as  provided  in 
paragraph  (n)(3)  of  this  section,  any  of 
the  following  services  if  furnished  by  an 
entity  other  than  the  hospital,  unless  the 
hospital  has  an  arrangement  (as  defined 
in  §  409.3  of  this  chapter)  to  furnish  that 
particular  service  to  the  hospital's 
outpatients: 

(i)  All  services  furnished  in  the 
hospital  during  or  as  a  result  of  an 
encounter. 

(ii)  Diagnostic  services  furnished 
outside  the  hospital,  but  ordered  during 
or  as  a  result  of  an  encounter. 

(3)  Exceptions,  (i)  Physicians'  services 
that  meet  the  criteria  of  §  405.550(b)  for 
payment  on  a  reasonable  charge  basis. 

(ii)  Physician  assistant  services  as 
defined  in  section  1661(s)(2)(K)(i)  of  the 
Act. 

(iii)  Services  of  an  anesthetist 
employed  by  a  physician  if  the  services 
are  furnished — 

(A)  During  a  cost  reporting  period  that 
began  on  or  after  October  4, 1984;  and 

(B)  No  later  than  December  31, 1988. 

(4)  Scope  of  exclusion.  Services 
subject  to  exclusion  under  this 
paragraph  (n)  may  include,  but  are  not 
limited  to — clinical  laboratory  services; 
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pacemakers  and  other  prostheses  and 
prosthetic  devices  (other  than  dental) 
which  replace  all  or  part  of  an  infernal 
body  organ  (for  example,  intraocular 
lenses):  artificial  limbs,  knees,  and  hips; 
durable  medical  equipment:  equipment 
and  supplies  covered  under  the 
prosthetic  device  benefits:  and  services 
incident  to  physicians'  services. 

B.  Part  405.  Subpart  E  is  amended  as 
follows: 

1.  The  authority  citation  for  Subpart  E 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1814(b),  1832, 1833(a), 
1842  (b)  and  (h),  1861  (b)  and  (v).  1862(a](14), 
1866(a),  1871. 1881. 1886. 1887.  and  1889  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302. 1395f(b).  1395k,  13951(a),  1395u  (b)  and 
(h),  1395X  (b)  and  (v).  1395y(a)(14),  1395cc(a), 
1395hh.  1395rr,  1395ww,  1395xx,  and  1395zz). 

Subpart  E— Crtteria  for  Determination 
of  Reasonable  Charges; 
Reimbursement  for  Services  of 
Hospttai  Interns,  Residents,  and 
Supervising  Ptiysicians 

2.  In  §  405.553,  paragraphs  (b)(l){ii) 
and  (4)  are  revised  to  read  as  follows: 

§405.553    Reasonable  Charges  for 
anestheaioiogy  services. 

***** 

(b)  Services  furnished  by  the 
anesthesiologist  or  by  an  anesthetist 
employed  by  the  anesthesiologist.  *  •  • 

(1)  *  *  * 

(ii)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  anesthesia  services 
furnished  to  a  hospital  patient  by  an 
anesthetist  under  the  medical  direction 
of  an  anesthesiologist  will  be  paid  for  in 
accordance  with  paragraph  (c)  of  this 
section. 
***** 

(4)  The  provisions  of  paragraph 
(b)(l)(ii)  of  this  section  do  not  apply  to 
services  furnished  by  an  anesthetist 
employed  by  a  physician  if  either  of  the 
following  conditions  is  met: 

(i)  The  services  are  inpatient  hospital 
services  furnished — 

(A)  During  cost  reporting  periods  that 
begin  on  or  after  October  1. 1984;  and 

(B)  No  later  than  December  31, 1988. 
(ii)  The  services  are  outpatient 

hospital  services  furnished — 

(A)  During  cost  reporting  periods  that 
begin  on  or  after  [the  effective  date  of 
the  final  regulation]:  and 

(B)  No  later  than  December  31. 1988. 

***** 

3.  §  405.555  is  revised  to  read  as 
follows: 

§  405.555    Reasonable  charges  for 
radiology  services. 

(a)  General  rule.  In  determining 
payment  for  physicians'  radiology 
services  that  meet  the  conditions  for 


payment  of  charges  in  §  405.554,  the 
carrier — 

(1)  Determines  the  amount  of  payment 
under  the  reasonable  charge  rules  for 
physician  services  in  providers  in 

§  405.551  and  the  general  reasonable 
charge  rules  in  §  §  405.501  through 
405.508;  and 

(2)  Applies  the  rules  in  paragraphs  (b) 
or  (c)  as  appropriate. 

(b)  Services  subject  to  the  40  percent 
limitation.  The  reasonable  charge 
determined  under  paragraph  (a)  of  this 
section,  for  physicians'  radiology 
services  furnished  to  a  provider  patient, 
may  not  exceed  40  percent  of  the 
prevailing  charge  for  similar  services 
furnished  in  any  setting  other  than  a 
provider.  These  services  include 
physicians'  radiology  services — 

(1)  Furnished  in  any  setting  to  a 
hospital  inpatient: 

(2)  Furnished  in  a  provider  to  a 
provider  patient;  or 

(3)  Associated  with  diagnostic 
radiology  services  furnished  outside  the 
hospital  but  ordered  during  or  as  a 
result  of  an  encounter,  as  defined  in 

§  405.310(n). 

(c)  Services  not  subject  to  the  40 
percent  limitation.  The  following 
services  are  not  subject  to  the  40  percent 
limitation  set  forth  in  paragraph  (b)  of 
this  section: 

(1)  Physician  radiology  services 
associated  with  services,  other  than 
those  described  in  paragraph  (b)(3)  of 
this  section,  furnished  to  a  hospital 
outpatient  by  an  entity  outside  and 
other  than  the  hospital. 

(2)  Physician  radiology  services 
furnished  to  a  patient  of  a  provider, 
other  than  a  hospital  patient,  by  an 
entity  outside  and  other  than  the 
provider. 

4.  §  405.556  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  405.556    Conditions  for  payment  of 
charges:  Physician  laboratory  services. 

***** 

(c)  Independent  laboratory  services 
furnished  to  hospital  patients. 
Laboratory  services  furnished  to  a 
hospital  patient  by  an  independent 
laboratory  (as  defined  in  §  405.1310(a)) 
are  paid  for  on  a  reasonable  charge 
basis  under  this  subpart  only  if  they  are 
anatomical  pathology  services  furnished 
by  a  physician.  Physician  services 
associated  with  abnormal  pap  smears  or 
abnormal  blood  smears  furnished  to 
other  than  hospital  inpatients  are  paid 
under  and  as  part  of  the  clinical 
laboratory  fee  schedule  payment.  For 
nonphysician  services  furnished  by  an 
independent  laboratory,  the 
intermediary  pays  the  hospital  in 
accordance  with — 


(1)  Part  412  of  this  chapter  for  services 
to  inpatients:  and 

(2)  Part  413  of  this  chapter  for  services 
ordered  during  or  as  a  result  of  an 
encounter  (as  defined  in  §  405.310(n)(l)), 
and  furnished  to  outpatients. 

PART  410— SUPPLEI«ENTARY 
MEDICAL  INSURANCE  (SMI)  BENEFITS 

C.  Part  410,  Subpart  A  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1832, 1833. 1835. 
1861(r),  (s).  and  (cc),  1871.  and  1881  of  the 
Social  Security  Act  (42  U.S.C.  130i  1395k. 
13951, 1395n.  1395x(r).  (s),  and  (cc).  1395hh, 
and  1395rr). 

Subpart  A— (aeneral  Provisions 

2.  Section  410.2  is  amended  by  adding 
in  alphabetical  order  the  definition  of 
"Encounter"  to  read  as  follows: 

§  410J    Definitions. 

***** 

"Encounter"  means  a  direct  personal 
contact  between  a  patient  and  a 
physician  (or  other  person  who  is 
authorized  by  State  licensure  law  and, 
where  applicable,  by  hospital  staff 
bylaws  to  order  or  provide  services  for 
the  patient)  for  the  purpose  of  diagnosis 
or  treatment  of  the  patient. 


Subpart  B— Medical  and  Other  Health 
Services 

3.  Section  410.27  is  amMided  by 
redesignating  paragraph  (c)  as 
paragraph  (d)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  4 1 0.27    Outpatient  hospital  services  and 
supplies  incident  to  physicians'  services; 
Conditions. 

***** 

(c)  Services  furnished  by  an  entity 
other  than  the  hospital  are  subject  to  the 
limitations  specified  in  §  410.30(a). 

***** 

4.  Sections  410.28  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  fd)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  4 1 0.28    Hospital  diagnostic  services 
furnished  to  outpatients:  Conditions. 

***** 

(c)  Diagnostic  services  furnished  by 
an  entity  other  than  the  hospital  are 
subject  to  the  limitations  specified  in 

§  410.30(b). 
***** 

5.  A  new  §  410.30  is  added  to  read  as 
follows: 
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§  410.30  UmKations  on  coverage  of 
certain  services  furnished  to  hospital 
outpatients. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section.  Medicare  Part  B  does 
not  pay  for  any  services  that  are 
furnished — 

(1)  In  a  hospital  by  an  entity  other 
than  the  hospital  unless  furnished  under 
an  arrangement  as  defined  in  §  409.3  of 
this  chapter 

(2)  To  an  individual  who  is  not  an 
inpatient  of  the  hospital,  but  is 
registered  by  the  hospital  as  an 
outpatient;  and 

(3)  During  or  as  a  result  of  an 
encounter  (as  defined  n  §  410.2)  in  the 
hospital  with  the  patient. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section.  Medicare  Part  B  does 
not  pay  for  any  diagnostic  services  if  the 
services  are — 

(1)  Furnished  outside  the  hospital  by 
an  entity  other  than  the  hospital  unless 
furnished  under  an  arrangement  as 
defined  in  §  409.3  of  this  chapter;  and 

(2)  Ordered  during  or  as  a  result  of  an 
encounter  (as  defined  in  §  410.2)  in  the 
hospital  with  an  individual  who  is  not 
an  inpatient  of  the  hospital  but  is 
registered  by  the  hospital  as  an 
outpatient. 

(c)  The  limitations  stated  in 
paragraphs  (a)  and  (b)  of  this  section  do 
not  apply  to — 

(1)  Physicians'  services  that  meet  the 
criteria  of  §  405.550(b)  of  this  chapter  for 
payment  in  a  reasonable  charge  basis; 

(2)  Physician  assistant  services  as 
defined  in  section  1861(s)(2)(K)  of  the 
Act;  and 

(3)  Services  of  an  anesthetist 
employed  by  a  physician  that  meet  the 
conditions  of  §  405.553(b)(4)  of  this 
chapter. 

PART  489— PROVIDER  AGREEMENTS 
UNDER  MEDICARE 

D.  Part  489,  Subpart  B  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1861, 1862(h).  1864. 
1866.  and  1871  of  the  Social  Security  Act  (42 
U.S.C.  1302.  1395X.  1395y(h).  1395aa.  1395cc. 
and  1395hh).  and  sec.  602(k)  of  Pub.  L  98-21 
(42  U.S.C.  1395WW  note). 

2.  In  §  489.20,  the  introductory 
statement  is  republished  and  paragraph 

(d)  is  revised  to  read  as  follows: 

§  489.20    Basic  commitments. 

The  provider  agrees  to  the  following: 
•         •         •         •         « 

(d)  In  the  case  of  a  hospital  that 
furnishes  services  to  Medicare 


beneficiaries,  either  to  furnish  directly 
or  to  make  arrangements  (as  defined  in 
§  409.3  of  this  chapter)  for  all  Medicare- 
covered  services  to  hospital  inpatients 
and  outpatients  except  the  following: 

(1)  Physicians'  services  that  meet  the 
criteria  of  §  405.550(b)  of  this  chapter  for 
payment  on  a  reasonable  charge  basis; 

(2)  Physician  assistant  services  as 
defined  in  section  1861(s)(2)(K)(i)  of  the 
Act; 

(3)  Services  of  an  anesthetist 
employed  by  a  physician  if  the  services 
meet  the  conditions  set  forth  in 

§  405.553(b)  of  this  chapter;  and 
***** 

II.  For  the  reasons  set  forth  in  the 
preamble,  42  CFR  Chapter  V  would  be 
amended  as  follows: 

PART  1003— CIVIL  MONEY  PENALTIES 
AND  ASSESSMENTS 

A.  Part  1003  is  amended  as  follows: 

1.  The  authority  citation  for  Part  1003 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1128,  1128a,  1842(j), 
and  1842(k)  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1320a-7, 1320a-7a,  1395u(j),  and 
1395u(k)). 

2.  Section  1003.101  is  amended  by 
adding  definitions  for  the  terms 
"Encounter",  "Hospital  outpatient 
service",  and  "Outpatient"  to  read  as 
follows: 

§  1003.101     Definitions. 

«  •  *  *  * 

"Encounter"  means  a  direct  personal 
contact  between  an  outpatient  and  a 
physician  or  another  person  who  is 
authorized  by  State  law  and,  if 
applicable,  by  hospital  staff  by-laws,  to 
order  or  furnish  services  for  the  purpose 
of  diagnosis  or  treatment  of  the  patient. 
***** 

"Hospital  outpatient  service"  means — 

(a)  A  service  furnished  to  an 
outpatient  in  a  hospital  during  or  as  a 
result  of  an  encounter,  or 

(b)  A  diagnostic  procedure  or  test 
furnished  to  an  outpatient  outside  the 
hospital  but  ordered  during  or  as  a 
result  of  an  encounter. 
***** 

"Outpatient"  means  an  individual 
who  is  not  an  inpatient  of  the  hospital 
but  is  registered  as  an  outpatient. 

***** 

3.  In  §  1003.102(b).  the  introductory 
text  of  paragraph  (b)  is  republished,  and 
the  paragraph  is  amended  by  removing 
the  ":  or"  at  the  end  of  paragraph 
(b)(l)(iii)  and  inserting  in  their  place  ".", 
and  adding  a  new  paragraph  (b)(4)  to 
read  as  follows: 


§  1003.102    Basis  for  civil  money  penalties 
and  assessments. 

*        •        *        *         *      ^ 

(b)  The  OIG  may  impose  a  penalty 
against  any  person  whom  it  determines 
in  accordance  with  this  part: 
***** 

(4)  Has  knowingly  and  willfully 
presented,  or  caused  to  be  presented,  a 
bill  or  request  for  payment  for  a  hospital 
outpatient  service  for  which  payment 
may  be  made  under  Part  B  of  the 
Medicare  program,  if  that  bill  or  request 
violates  a  billing  arrangement  under 
section  1866(a)(1)(H)  of  the  Act,  or  the 
requirement  for  an  arrangement. 

4.  §  1003.105,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  1003.105    Suspension  from  participation 
in  Medicare  or  IMedicaid. 

(a)  A  person  subject  to  a  penalty  or 
assessment  determined  under  §  1003.102 
(a)  and  (b)(1)  may.  in  addition,  be 
suspended  from  participation  in 
Medicare  for  a  period  of  time 
determined  under  §  1003.107.  The  OIG 
may  require  the  appropriate  State 
agency  to  suspend  the  person  from  the 
Medicare  program  for  a  period  he  shall 
specify.  The  State  agency  may  request 
the  Secretary  to  waive  suspension  of  a 
person  from  the  Medicaid  program 
under  this  section  if  it  concludes  that, 
because  of  the  shortage  of  providers  or 
other  health  care  personnel  in  the  area, 
individuals  eligible  to  receive  Medicaid 
benefits  would  be  denied  access  to 
medical  care  or  that  such  individuals 
would  suffer  hardship.  The  Secretary 
will  notify  the  State  agency  if  and  when 
the  Secretary  waives  suspension  in 
response  to  such  a  request. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare  Hospital 
Insurance  and  No.  13.774,  Supplementary 
Medical  Insurance) 
Dated:  March  2.  1988. 

William  L.  Roper, 

Administrator.  Health  Care  Financing 

Administration. 

Dated:  March  25, 1988. 

Richard  P.  Kusaerow, 

Inspector  General,  Department  of  Health  and 

Human  Services. 

Approved:  June  21, 1988. 

Otis  R.  Bowen, 

Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  36 

ICC  Docket  »lo.  88-341;  FCC  88-211] 

Amendment  of  Part  36  of  the 
Commission's  Rules  and 
Establishment  of  a  Joint  Board 

AGENCY:  Federal  Communications 
Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  Hie  FCC  proposes  to  amend 
Part  36  of  its  rules,  which  establish 
eligibility  criteria  for  the  Link  Up 
connection  assistance  program,  to 
provide  that  states  which  verify  income 
need  not  require  that  Link  Up  applicants 
comply  with  the  requirements  that 
applicant  have  lived  at  an  address 
without  telephone  service  for  the  past 
three  months  and  not  have  received 
Link  Up  assistance  during  the  past  two 
years.  The  FCC  found  that 
reexamination  of  the  eligibility  criteria 
is  warranted  because  participation  in 
four  test  markets  indicates  that  15%  of 
Link  Up  applicants  have  been  rejected 
for  failure  to  meet  the  three-month  rule, 
and  thus  that  the  eligibihty  criteria  may 
frustrate  efforts  to  promote  universal 
service. 

DATES:  Comments  must  be  submitted  on 
or  before  August  15. 1988.  and  reply 
comments  must  be  submitted  on  or 
before  September  12. 1988. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peyton  Wynns  at  (202)  632-0745  or  E. 
Laurence  Povich  at  (202)  632-6363. 
Industry  Analysis  Division.  Common 
Carrier  Bureau,  Federal 
Communications  Commission, 
Washington.  DC  20554. 

SUPPLEMENTARY  INFORMATION:  The  full 
text  of  this  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  NPRM  may  also  be  purchased  from 
the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  36 

Jurisdictional  separations  procedures: 
standard  procedures  for  separating 


telephone  property  costs,  revenues, 
expenses,  taxes  and  reserves,  telephone. 

H.  Walkef  Feasler  UL 

Acting  Secretary. 

Proposed  Rule  Changes 

Part  36  of  Title  47  CFR  is  proposed  to 
be  amended  as  follows: 

PART  36— [AMENDED] 

1.  The  authority  for  Part  36  continues 
to  read  as  follows: 

Authority:  Sections  4.  201,  202.  203,  205,  2ia 
221(c),  403.  and  410(c)  of  the  Communications 
Act  of  1934  as  amended,  47  U.S.C.  154,  201, 
202,  203,  205,  218,  221(c),  403,  and  410(c). 

2.  Section  36.721  is  proposed  to  be 
amended  by  revising  the  introductory 
text  of  paragraph  (a)(2);  the  texts  of 
(a)(2)(ii)  and  (a)(2)(iii);  by  adding  a  new 
paragraph  (a)(2)(iv);  and  by  revising 
paragraph  (a)(3)  and  removing  (a)(4).  to 
read  as  follows: 

§36.721.    Telephone  company  •NgtMHty 
for  llteUne  connection  aesletance  expense 
allocation. 

(a)  *  *  * 

(2)  Shall  verify  that  subscribers  meet 
the  eligiblity  criteria  set  out  in 

§  36.711(b)  provided  that: 

***** 

(ii)  If  the  eligibility  criterion  in 
§  36.711(b)(4)  is  verified,  then  the 
criteria  in  §  36.711(b)  (1)  and  (2)  shall 
not  apply; 

(iii)  If  the  eligibility  criterion  in 
§  36.711(b)(4)  is  self-certified,  then  the 
eligibility  criteria  in  §  36.711(b)  (1)  and 
(2)  shall  apply  and  must  be  verified: 

(iv)  In  all  cases,  the  eligibility  criterion 
in  §  36.711(b)(3)  may  be  self-certified. 

(3)  Shall  file  information  with  the 
Commission  Secretary  demonstrating 
that  it  is  eligibile  for  the  additional 

interstate  expense  adjustment. 

***** 

[FR  Doc.  88-17685  Filed  &-i-^.  8:45  am) 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

IMM  Docket  No.  87-569;  RM-«1081 

Radio  Broadcasting  Services; 
Creswell,  OR 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  Rule;  denial  of 

petition. 

SUMMARY:  The  Commission  denies  the 
request  of  Visionary  Radio  Euphonies  of 
Oregon,  Inc.,  (published  at  53  FR  1388. 
Jan.  19. 19881  to  substitute  Channel 


237C2  for  Channel  237A  at  Creswell, 
Oregon,  and  modify  its  license  for 
Station  KZAM  to  specify  the  higher 
powered  channel.  The  Commission 
found  that  Channel  237C2  could  not  be 
allotted  to  Creswell  in  compliance  with 
the  Commission's  technical 
requirements.  Rather,  it  was  found  that 
Station  KZAM  could  not  provide  the 
entire  community  with  the  required  70 
dBu  city  grade  service  due  to  an 
obstruction  approximately  120  meters  in 
height  between  the  restricted  transmitter 
site  and  the  community  of  license  which 
could  cause  shadowing  to  the  western 
side  of  Creswell.  With  this  action,  this 
proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-589. 
adopted  July  1. 1988,  and  released  July 
29. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  business  hours  in  the 
FCC  Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

|FR  Doc.  88-17680  Filed  8-4-88;  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  74 

IMM  Docket  No.  83-523;  FCC  88-239] 

Amendment  of  Rules  for  Instructions' 
Television  Fixed  Service 

AGENCY:  Federal  Communications 
Commission  (FCC). 
action:  Proposed  rules. 

SUMMARY:  This  action  proposes  further 
modification  of  certain  rules  in  the 
Instructional  Television  Fixed  Service 
("ITFS")  in  response  to  a  partial  remand 
bv  the  U.S.  Court  of  Appeals,  DC  Circuit 
in  TRAC  v.  FCC.  836  F.2d  1349  (1988). 
The  Court  rejected  the  Commission's 
use  of  an  unweighted  lottery  to  break 
ties  among  competing  applicants  for 
mutually  exclusive  ITFS  facilities.  It  also 
required  the  Commission  to  make  a 
basic  classification  determination,  or 
explain  why  it  should  not  have  to  at  this 
time,  for  ITFS  operators  which  use  their 
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"excess  capacity"  for  non-ITFS 
nonsubscription  services. 

DATES:  Comments  must  be  submitted  on 
or  before  September  22, 1988,  and  reply 
commerits  on  or  before  October  12, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Romano,  (202)  632-9356. 
SUPPl£MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
and  Second  Further  Notice  of  Proposed 
Rulemaking  in  MM  Docket  No.  83-523, 
FCC  88-239,  Adopted  July  13, 1988,  and 
Released  July  22. 1988. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

Summary  of  Order  and  Further  Notice 
of  Proposed  Rulemaking  in  MM  Docket 
No.  83-523: 

1.  In  this  Order  and  Second  Further 
Notice  of  Proposed  Rulemaking  ("Order 
and  Notice"),  the  Commission  is 
proposing  the  modification  of  rules 
governing  the  Instructional  Television 
Fixed  Service  ("ITFS").  This  action  is  in 
response  to  the  rejection  by  the  U.S. 
Court  of  Appeals,  D.C.  Circuit,  of  two 
aspects  of  the  ITFS  rules  in 
Telecommunications  Research  and 
Action  Center  ("TRAC  v.  FCC"),  836 
F.2d  1349  (D.C.  Cir.,  1988). 

2.  First,  the  Court  noted  that  the 
Commission  had  not  addressed  the 
possibility  that  an  ITFS  operator's 
"excess  capacity"  could  be  utilized  on  a 
nonsubscription  basis,  and  rejected  its 
argument  on  appeal  that  such  use  is 
extremely  unlikely,  and  that  if  it 
occured,  it  could  be  addressed  when 
brought  to  the  Commission's  attention. 
The  Commission  now  proposes  to 
permit  "excess  capacity"  use  for  non- 
ITFS  purposes  on  a  nonsubscription 
basis  only  after  notification  to  and 
approval  by  the  Commission  of  such 
use.  This  proscription  will  take  effect 
immediately.  Because  this  notification 
requirement  is  procedural  in  nature,  it  is 
imposed  without  prior  notice  and 
comment  rulemaking. 

3.  The  Court  also  rejected  the 
Commission's  use  of  an  unweighted 
random  chance  tiebreaker  in  its 
comparative  selection  procedure.  The 
Commission  now  proposes  to  eliminate 
or  reduce  ties  after  the  application  of  its 
specified  criteria  by  consideration  of  an 
additional  criterion,  to  be  used  only  in 


tied  cases.  That  criterion  will  be  some 
formula  which  measures  the  extent  of 
use  the  applicants  can  make  of  the  ITFS 
facilities  based  on  the  number  of 
enrolled  students  they  will  serve.  Total 
enrollment  or  some  variation  of  student/ 
hours  of  video  classes  are  both  possible, 
with  the  Commission  intially  favoring 
the  former.  Interested  parties  are 
requested  to  comment  on  the  efficacy  of 
various  enrollment  or  usage  factors  and 
the  propriety  of  any  formula  for 
comparing  enrollment  or  usage  figures, 
including  the  method  of  documentation 
or  demonstration  and  the  ease  and 
reliability  of  methods  of  proof. 
Suggestions  are  solicited  for  additional 
criteria  or  procedures  to  employ  for 
those  cases,  if  any,  which  might  remain 
tied  even  after  application  of  the 
additional  secondary  enrollment 
criterion.  The  basic  comparative  slection 
process  and  the  current  criteria  and 
their  relative  weights  are  not  under 
consideration  here;  comments  should  be 
limited  to  the  appropriate  nature  and 
formulation  of  the  secondary  criterion 
(or  criteria)  to  be  adopted. 

4.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  §  605,  it 
is  certified  that  the  proposed  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because 
submission  of  additional  data  will  occur 
on  occasionally,  and  ease  and  simplicity 
of  ascertainment,  assembly  and 
submission  is  an  essential  element  of 
any  rule  which  the  Commission  will 
adopt. 

5.  The  proposal  contained  herein  has    " 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and  it 
may  impose  new  or  modified 
requirements  or  burdens  on  the  public. 
Implementation  of  any  new  or  modified 
requirements  or  burdens  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

6.  This  is  a  restricted  notice  and 
comment  rulemaking  proceeding.  See 
section  1.1229  of  the  Commission's  rules, 
47  CFR  1.1229,  for  rules  regarding 
permissible  ex  parte  contacts. 

7.  Pursuant  to  applicable  procedures 
set  forth  in  sections  1.415  and  1.419  of 
the  Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  September  22, 
1988,  and  reply  comments  on  or  before 
October  12, 1988.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding. 


Ordering  Clauses 

8.  Accordingly,  it  is  ordered,  that  the 
Motion  for  Stay  filed  by  NAACP  and 
others  is  dismissed. 

9.  It  is  further  ordered.  That  the  Office 
of  the  Managing  Director  SHALL  SEND 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  the 
certification  that  the  proposed  action 
will  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  47  CFR  Part  74 

Experimental,  Auxiliary,  and  Special 
Broadcast  and  Other  Program 
Distributional  Services,  Television. 

Federal  Communications  Commission. 

H.  Walker  Feaster  III, 

Acting  Secretary. 

[FR  Doc.  88-17686  Filed  8-4-88;  8:45  am] 

BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  ENERGY 
48  CFR  Part  927 

Acquisition  Regulation,  Patent,  Data 
and  Copyrights 

agency:  Department  of  Energy. 

ACTION:  Proposed  amendment  with 
request  for  comment. 

summary:  Pursuant  to  Section  3135  of 
Pub.  L.  100-180,  the  Department  of 
Energy  proposes  amendments  to  48  CFR 
Part  927  to  specify  the  elements  of  a 
"complete  request"  for  waiver  of 
Government  patent  rights  to  inventions 
-and  discoveries  under  contracts  or 
subcontracts  of  the  Naval  Nuclear 
Propulsion  Program  or  nuclear  weapons 
programs  or  other  atomic  energy 
defense  activities  of  DOE.  A  decision 
upon  such  a  "complete  request"  is 
required  within  150  days  after  the  date 
of  submission.  The  150  day  time  period 
for  action  on  such  waivers  is  to  apply  to 
waiver  requests  submitted  after  March 
1, 1988. 

DATES:  Written  comments  on  the 
proposed  amendment  are  due  no  later 
than  September  23, 1988. 

A  Public  Hearing  will  be  held  on 
September  14, 1988  at  9:00  a.m.,  at  DOE 
Headquarters.  1000  Independence 
Avenue  SW,  Washington,  DC,  in  Room 
GE-063.  Requests  to  present  oral 
statements  must  be  received  no  later 
than  August  29, 1988. 

ADDRESSES:  Written  comments  (three 
copies)  must  be  addressed  to:  Robert  M. 
Webb,  Department  of  Energy, 
Procurement  and  Assistance 
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Management.  Office  of  Policy,  MA-421, 

Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  and  to  make 
requests  to  speak  at  the  public  hearing 
contact:  Richard  E.  Constant.  Assistant 
General  Counsel  for  Patents. 
Department  of  Energy,  GC-42, 
Washington.  DC  20585;  Tel.:  (202)  586- 
2802. 

Robert  M.  Webb.  Department  of 
Energy,  Procurement  and  Assistance 
Management.  Office  of  Policy.  MA-421. 
Washington,  DC  20585;  Tel.:  (202)  586- 
8247. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Discussion 

Section  3131(a)  of  the  Department  of 
Energy  National  Security  and  Military 
Applications  of  Nuclear  Energy 
Authorization  Act  of  1987  (title  I  of 
division  C  of  Pub.  L.  99-661)  42  U.S.C. 
7261a,  (hereinafter  "Authorization  Act  of 
1987").  provided  that  for  certain 
inventions  made  under  contracts  and 
subcontracts  of  DOE's  Naval  Nuclear 
Propulsion  Program  or  DOE's  nuclear 
weapons  programs  or  other  atomic 
energy  defense  activities,  when  making 
patent  waiver  decisions  thereon,  the 
Secretary  of  Energy  shall  consider 
matters  additional  to  those  previously 
provided  by  statute  [section  152  of  the 
Atomic  Energy  Act  of  1954  (42  U.S.C. 
2182)  or  subsections  (c)  and  (d)  of 
section  9  of  the  Federal  Nonnuclear 
Energy  Research  and  Development  Act 
of  1974  (42  U.S.C.  5908)1  for  waiver  of 
patent  rights.  These  additional  matters 
to  be  considered  for  waiver  of  title  to 
inventions  relating  to  such  Naval 
Nuclear  Propulsion  and  atomic  energy 
defense  activities  include,  whether 
national  security  will  be  compromised, 
whether  sensitive  technical  information 
under  these  activities  for  which 
dissemination  is  controlled  will  be 
released  to  unauthorized  persons, 
whether  an  organizational  conflict  of 
interest  will  result  and  whether  these 
programs  will  be  adversely  affected  by  a 
patent  waiver. 

Section  3135  of  the  Department  of 
Energy  National  Security  and  Military 
Applications  of  Nuclear  Energy 
Authorization  Act  of  1988  (title  I  of 
division  C  of  Pub.  L  100-180) 
(hereinafter  "Authorization  Act  of 
1988")  amended  section  3131(a)  of  the 
Authorization  Act  of  1987  by.  among 
other  things,  providing  that  for 
inventions  relating  to  such  Naval 
Nuclear  Propulsion  and  atomic  energy 
defense  activities,  waiver  decisions 
shall  be  made  within  150  days  after  the 
date  on  which  a  "complete  request"  for 
waiver  of  such  rights  has  been 


submitted  to  the  Secretary  by  the 
contractor  (or  assistance  recipient  or 
party  entering  into  another  arrangement, 
as  applicable).  If  such  waiver  decisions 
are  not  made  within  the  prescribed  150 
day  period,  DOE  is  required  to  submit 
reports  to  appropriate  Senate  and  House 
committees  on  the  reasons  for  such 
failure  to  decide.  It  is  further  provided 
that  a  "complete  request"  includes  such 
information,  in  such  detail  and  form,  as 
the  Secretary  of  Energy  by  regulation 
prescribes  as  necessary  to  allow  the 
Secretary  to  take  into  consideration  the 
matters  prescribed  for  waiver 
determinations. 

The  purpose  of  this  rule  is  to  amend 
DOE's  regulations  concerning  patent 
waivers  to  include  specific  elements  of  a 
"complete  request"  for  waiver,  for 
purposes  of  the  initiation  of  the  150-day 
period  during  which  a  waiver 
determination  must  be  made  for 
inventions  relating  to  Naval  Nuclear 
Propulsion  or  atomic  energy  defense 
activities.  DOE's  current  regulation 
concerning  patent  waivers.  48  CFR  927.3, 
which  incorporates  41  CFR  9-0.1  and  in 
particular  41  CFR  9-9.109-6,  addresses 
generally  the  information  required  in  a 
waiver  request,  but  does  not  specify  as 
such  the  contents  of  a  "complete 
request."  Since  no  firm  time  periods  had 
been  prescribed  for  waiver 
determinations.  DOE  had  flexibility  to 
accept  "incomplete"  waiver  petitions 
and  as  necessary  request  supplementary 
information  when  and  if  available.  This 
procedure  sometimes  resulted  in  lengthy 
periods  of  time  for  making  patent  waiver 
determinations.  In  view  of  the  new 
statutory  requirement  that  certain 
waiver  determinations  be  made  within  a 
prescribed  time  period  after  submission 
of  a  complete  request,  as  prescribed  by 
regulation,  this  amendment  is  necessary 
in  order  to  prescribe  the  contents  of  a 
complete  request.  For  waiver  requests 
subject  to  the  150  day  time  period  for 
decision,  the  150  day  time  period 
commences  on  the  date  of  receipt  of  the 
waiver  petition,  if  the  petition  does  not 
result  in  a  communication  from  DOE 
Patent  Counsel  indicating  that  the 
request  is  incomplete.  For  advance 
waiver  requests  however,  if  petitioner  is 
not  notified  that  the  request  is 
incomplete,  the  150  day  period 
commences  on  the  date  of  receipt  of  the 
petition,  or  on  the  date  on  which 
negotiation  of  contract  terms  is 
completed,  whichever  is  later.  The 
reason  for  this  provision  is  that  for 
advance  waivers,  until  contract  terms 
are  actually  negotiated,  e.g.  level  of 
cost-sharing  technical  data  provisions, 
licensing  of  background  and  subject 
inventions,  it  is  generally  not  possible 
for  the  waiver  request  to  rise  to  the  level 


of  sufficient  completeness  for  the 
Department  to  apply  all  of  the  matters  to 
be  considered  under  section  3131  of  the 
Authorization  Act  of  1987. 

In  addition  to  specifying  particular 
information  to  be  included  in  a  complete 
request  for  purposes  of  implementing  the 
Authorization  Act  of  1988,  this 
amendment  formally  includes  the 
specific  additional  matters  discussed 
above  that  are  required  to  be  considered 
for  waivers  of  inventions  made  under 
contracts  relating  to  Naval  Nuclear 
Propulsion  or  nuclear  weapons 
programs  or  other  atomic  energy 
defense  activities  of  DOE.  These 
additional  matters  are  listed  in  proposed 
927.301(b){3)-(6). 

Generally,  a  complete  request  for 
waiver  is  to  include  sufHcient 
information  in  such  detail  and  form  as  to 
allow  the  Secretary  or  designee  to  fully 
consider  all  statutory  patent  waiver 
objectives  and  considerations  relevant 
to  a  particular  situation.  DOE's  current 
patent  waiver  regulation  specifies  such 
objectives  and  considerations,  and 
specifies  generally  the  information  to  be 
included  in  a  patent  waiver  request.  In 
view  of  the  statutory  requirement 
discussed  above  to  prescribe  a  complete 
request  for  waiver,  this  proposed 
amendment  augments  DOE's  current 
regulations  concerning  patent  waivers  to 
provide  additional  specific  guidance  as 
to  that  which  is  required  to  constitute  a 
complete  waiver  request.  As  discussed 
more  fully  in  the  proposed  regulation, 
this  information  includes,  for  an 
advance  waiver  request,  at  a  minimum, 
identification  of  all  of  petitioner's 
contractual  arrangements  involving  the 
Government  relative  to  the  particular 
technology,  and  any  other  Government 
funding  of  the  technology  of  which  the 
petitioner  is  aware;  a  description  of 
petitioner's  past,  present  and  future 
investment  in  the  technology; 
information  relative  to  whether  the 
technology  may  be  classified  or 
sensitive;  and  information  as  to  a 
possible  organizational  conflict  of 
interest  if  petitioner  has  or  intends  to  be 
providing  program  planning  advice  in 
the  same  general  technology. 

For  identified  invention  waiver 
requests,  the  specific  minimum 
information  concerning  the  technical 
steps  required  and  funds  necessary 
therefor  to  develop  the  invention  to 
commercialization;  a  description  of 
petitioner's  plans,  intentions,  and  ability 
to  commercialize  the  invention;  a 
description  of  any  continuing 
Government  funding  of  the  invention; 
information  regarding  reimbursement  of 
Government's  costs,  if  any.  for 
preparation  and  prosecution  of  a  patent 


BEST  COPY  AVAILABLE 


29486 


Fedtai  Register  /  Vd.  53.  No.  151  /  Friday.  August  5.  1988  /  Propoaed  Rules 


application;  and  information  regarding 
existence  of  classified  or  sensitive 
matter  in  the  inventive  material. 

The  items  of  information  required  for 
a  complete  request  for  an  advance 
waiver  or  an  identiRed  invention  waiver 
include  items  which  have  been  very 
frequently  required  so  that  DOE  can 
apply  the  objectives  and  considerations 
set  forth  in  the  existing  patent  waiver 
regulations.  They  also  include  items 
which  are  relevant  to  national  security 
or  organizational  conflict  of  interest 
considerations.  All  of  these 
considerations  are  ones  which  DOE 
must  take  into  account  in  processing  a 
complete  request 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

This  amended  rule  is  exempt  from 
review  by  the  Office  of  Management 
and  Budget  under  E.0. 12291  of  February 
17, 1981,  pursuant  to  an  exemption  for 
procurement  regulations  as  discussed  in 
OMB  Bulletin  No.  85-7,  dated  December 
14, 1984. 

B.  Review  Under  Regulatory  Flexibility 
Act 

This  amended  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980.  Pub.  L.  96-354, 94  Stat.  1164,  which 
requires  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  amendment  concerns 
policy  and  procedures  for  patent 
waivers  affecting  entities  that  are 
generally  not  small  businesses  since 
there  is  separate  statutory  authority  (35 
U.S.C.  202)  governing  disposition  of 
invention  rights  of  Government 
contractors  that  are  small  businesses. 
The  amended  rule  imposes  no 
significant  burdens  or  impact  on  small 
entities.  Therefore,  DOE  certifies  that 
the  amendment  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

The  reporting  requirements  contained 
in  this  proposed  rule  have  been 
submitted  to  OMB  for  approval  under 
the  Paperwork  Reduction  Act. 

D.  Review  Under  National 
En  vironmental  Policy  Act 

DOE  has  determined  that  the 
amendment  is  not  a  major  Federal 
action  with  significant  environmental 
impact  and  does  not  affect  the  quality  of 
the  environment.  Consequently,  the 
amendment  does  not  require 
preparation  of  an  Environmental 


Assessment  or  Eoviromnental  Impact 
Statement  under  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C  4321  etseq.  (1982). 

E.  Opportunities  for  Public  Participation 

Section  501(c)(1)  of  the  Department  of 
Energy  Organization  Act,  42  US.C. 
7191(c)(1)  (1982).  provides  dvat  if  the 
Secretary  determines  that  a  subtantial 
issue  of  fact  or  law  exists  or  that  a 
proposed  rule  is  likely  to  have 
substantial  impact  on  the  Nation's 
economy  or  on  large  numbers  of 
individuals  or  businesses,  an 
opportunity  for  oral  presentadon  of 
views,  data,  and  arguments  shall  be 
provided.  To  preclude  any  issue  in  this 
regard,  such  an  opponintity  will  be 
provided. 

1.  Written  comment  procedures. 
Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  views,  data,  or  arguments 
with  respect  to  the  proposal  set  forth  in 
this  notice  to  Mr.  Robert  M.  Webb. 
Procurement  and  Assistance 
Management,  Office  of  Policy,  MA-421, 
Department  of  Energy  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  The  comments 
and  the  outside  of  the  envelope  should 
be  identified  with  the  designation, 
"Docket  No.  D8&-1."  Three  copies  of  the 
comments  should  be  submitted. 

All  comments  received  by  September 
23. 1988  and  other  relevant  information 
will  be  considered  by  DOE  before  final 
actions  is  taken  regarding  the  proposed 
regulations. 

2.  Public  Hearing.  DOE  has 
determined  to  hold  one  public  hearing 
on  this  proposal.  The  time  and  place  of 
the  public  hearing  is  indicated  at  the 
beginning  of  this  notice. 

Any  person  who  has  an  interest  in  the 
proposed  rulemaking  or  who  is  a 
representative  of  a  group  of  persons  that 
has  an  interest  in  this  rulemaking  may 
make  a  written  request  for  an 
opportunity  to  make  an  oral  presenation. 
Such  a  request  should  be  directed  to  the 
DOE  Assistant  General  Counsel  for 
Patents  at  the  address  given  at  the 
beginning  of  the  preamble  and  must  be 
received  by  the  date  specified  at  the 
beginning  of  this  notice.  Requests  may 
be  hand-delivered  between  the  hours  of 
8:00  a.m.  and  4:30  p.m..  Monday  through 
Friday.  Requests  should  be  marked  as 
for  written  comments,  with  the 
additional  notation  "Request  to  Speak." 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned 
and.  if  appropriate,  state  why  that 
person  is  a  proper  representative  of  a 
group  with  such  an  interest,  give  a 
concise  summary  of  the  proposed  oral 
presentation,  and  provide  a  phone 


number  where  the  person  or  group  may 
be  contacted  through  September  7, 1988. 

Each  person  selected  to  tie  beard  at 
the  public  hearing  will  be  notified  by 
September  7. 1988.  Witnesses  presenting 
oral  testimony  must  bring  seven  copies 
of  their  statements  to  the  hearing. 

In  the  event  any  person  wishing  to 
testify  czuuiot  provide  seven  copies, 
alternative  arrangements  can  be  made 
with  the  hearing  coordinator  in  advance 
of  the  hearing  by  so  indicating  in  the 
letter  requesting  an  oral  presentation  or 
by  calling  Richard  Constant  at  the 
address  and  telephone  number  noted 
earlier  in  this  notice. 

3.  Conduct  of  hearing.  DOE  reserves 
the  right  to  select  the  persons  to  be 
heard  at  the  hearing,  to  schedule  their 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  shall  be  limited  to  20 
minutes. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial  or  evidentiary  type  hearing. 
Questions  may  be  asked  of  speakers 
only  by  those  conducting  the  hearing, 
and  there  will  be  no  cross-examination 
of  persons  presenting  statements.  Any 
decision  made  by  DOE  with  respect  to 
the  subject  matter  of  the  hearing  will  be 
based  on  all  information  available  to 
DOE.  At  the  conclusion  of  all  initial  oral 
statements  at  the  hearing,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

Any  person  wishing  to  ask  a  question 
at  the  hearing  may  submit  the  question, 
in  writing,  to  the  presiding  officer.  The 
presiding  officer  will  determine  whether 
the  question  is  relevant,  and  whether 
the  time  limitations  permit  it  to  be 
presented  for  answer. 

Any  additional  procedural  rules 
needed  for  the  proper  conduct  of  the 
hearing  will  be  announced  by  the 
presiding  officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Office,  Room  l-E-152. 1000 
Independence  Avenue  SW.. 
Washington.  DC,  between  the  hours  of 
8:00  a.m.  and  4:00  p.m.,  Monday,  through 
Friday  except  Federal  holidays.  Any 
person  may  purchase  a  copy  of  the 
transcript  from  the  court  reporter. 

The  public  hearing  may  be  cancelled 
if  no  public  testimony  is  scheduled  in 
advance.  In  the  event  the  hearing  is 
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cancelled.  DOE  will  make  every  effort  to 
publish  an  advance  notice  of  such 
cancellation  in  the  Federal  Register. 

List  of  Subjects  in  48  CFR  Fart  927 

Inventions,  Patents  and  waivers. 

In  consideration  of  the  foregoing,  Part 
927  of  Title  48  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended, 
as  set  forth  below. 
Berton  |.  Roth. 

Director.  Procurement  and  Assistance 
Management  Directorate. 

PART  927— PATENTS,  DATA,  AND 
COPYRIGHTS 

1.  The  authority  citation  for  Part  927  is 
proposed  to  be  revised  as  follows: 

Autliority:  Sec.  644  of  the  Department  of 
Emergy  Organization  Act.  Pub.  L.  95-91  (42 
U.S.C.  7254):  and  sec.  148  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42  U.S.C. 
2168).  Federal  Nonnuclear  Energy  Research 
and  Development  Act  of  1974,  Sec.  9,  42 
U.S.C.  5908;  Atomic  Energy  Act  of  1954.  as 
amended.  Sec.  152,  42  U.S.C.  2182; 
Department  of  Energy  National  Security  and 
Military  Applications  of  Nuclear  Energy 
Authorization  Act  of  1987.  as  amended.  Sec. 
3131(a).  42  U.S.C.  7261a. 

2.  Section  927.370  is  proposed  to  be 
added  as  follows: 

927.370    Waiver  of  title  to  certain  sensitive 
inventions. 

(a)  Whenever  any  contractor  makes 
an  invention  or  discovery  to  which  the 
title  vests  in  the  Department  of  Energy 
pursuant  to  exercise  of  section  202(a)  (ii) 
or  (iv)  of  title  35,  United  States  Code,  or 
pursuant  to  section  152  of  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2182)  or 
section  9  of  the  Federal  Nonnuclear 
Energy  Research  and  Development  Act 
of  1974  (42  U.S.C.  5908).  in  the  course  of 
or  under  any  Government  contract  or 
subcontract  of  the  Naval  Nuclear 
Propulsion  Program  or  the  nuclear 
weapons  programs  or  other  atomic 
energy  defense  activities  of  the 
Department  of  Energy,  and  the 
contractor  requests  waiver  of  any  or  all 
of  the  Government's  property  rights,  the 
Secretary  of  Energy  may  decide  to 
waive  the  Government's  rights  and 
assign  the  rights  in  such  invention  or 
discovery. 

(b)  In  making  a  decision  under  this 
Section,  the  Secretary  or  his  designee 
shall: 

(1)  Apply  the  stated  general  objectives 
for  patent  waivers  under  927.300(a)  of 
this  subpart; 

(2)  Take  into  account  the  specific 
considerations  applicable  to  advance 
waivers  and  identified  invention 
waivers,  respectively,  under  927.300(a) 
of  this  subpart; 


(3)  Consider  whether  national  security 
will  be  compromised; 

(4)  Consider  whether  sensitive 
technical  information  (whether 
classified  or  unclassified)  under  the 
Naval  Nuclear  Propulsion  Program  or 
the  nuclear  weapons  program  or  other 
atomic  energy  defense  activities  of  the 
Department  of  Energy  for  which 
dissemination  is  controlled  under 
Federal  statutes  and  regulations  will  be 
released  to  unauthorized  persons: 

(5)  Consider  whether  an 
organizational  conflict  of  interest 
contemplated  by  Federal  statutes  and 
regulations  will  result;  and 

(6)  Consider  whether  waiving  such 
rights  will  adversely  affect  the  operation 
of  the  Naval  Nuclear  Propulsion 
Program  or  the  nuclear  weapons 
programs  or  other  atomic  energy 
defense  activities  of  the  Department  of 
Energy. 

(c)  A  decision  under  this  section  shall 
be  made  within  150  days  after  the  date 
on  which  a  complete  request  for  waiver, 
as  described  by  paragraph  (d)  of  this 
section,  has  been  submitted  to  the 
Patent  Counsel  by  the  contractor. 

(d)  In  addition  to  the  requirements  for 
content  which  apply  generally  to  all 
waiver  requests  under  927.300(a)  of  this 
subpart,  a  requestor  must  include  a  full 
and  detailed  statement  of  facts,  to  the 
extent  known  by  or  available  to  the 
requestor,  directed  to  the  considerations 
set  forth  in  paragraphs  (b)  (3)-{6)  of  this 
section,  as  applicable.  "To  be  considered 
complete,  a  waiver  request  must  contain 
sufficient  information,  in  addition  to  the 
content  requirements  under  927.300(a)  of 
this  subpart,  to  allow  the  Secretary  or 
his  designee  to  make  a  decision  under 
this  section.  Such  information  shall 
include,  at  a  minimum,  for  advance 
waiver  requests: 

(1)  An  identification  of  all  of  the 
petitioner's  contractual  arrangements 
involving  the  Government  (including 
contracts,  subcontracts,  grants,  or  other 
arrangements)  in  which  the  technology 
involved  in  the  contract  was  developed 
or  used  and  any  other  funding  of  the 
technology  by  the  Government,  whether 
direct  or  indirect,  involving  any  other 
party,  of  which  the  petitioner  is  aware; 

(2)  A  description  of  the  petitioner's 
past,  current,  and  future  private 
investment  in  and  development  of  the 
technology  which  is  the  subject  of  the 
contract.  This  includes  expenditures  not 
reimbursed  by  the  Government  on 
research  and  development  which  will 
directly  benefit  the  work  to  be 
performed  under  the  instant  contract, 
the  amount  and  percentage  of  contract 
costs  to  be  shared  by  the  petitioner,  the 
out-of-pocket  costs  of  facilities  or 
equipment  to  be  made  available  by  the 


petitioner  for  performance  of  the 
contract  work  which  are  not  charged 
directly  or  indirectly  to  the  Government 
under  the  contract,  and  the  contractor's 
plans  and  intentions  to  further  develop 
and  commercialize  the  technology  at 
private  expense; 

(3)  A  description  of  competitive 
technologies  or  other  factors  which 
would  ameliorate  any  anticompetitive 
effect  of  granting  the  waiver. 

(4)  Identification  of  whether  the 
contract  pertains  to  work  that  is 
classified,  or  sensitive,  i.e.,  unclassified 
but  controlled  pursuant  to  section  148  of 
the  Atomic  Energy  Action  of  1954.  as 
amended,  (42  U.S.C.  2168)  (1982),  or 
subject  to  export  control  undei  Chapter 
17  of  the  Military  Critical  Technology 
List  (MCTL)  contained  in  Department  of 
Defense  Directive  5230.25.  including 
identification  of  all  principal  uses  of  the 
subject  matter  of  the  contract,  whether 
inside  or  outside  the  contractor  program, 
and  an  indication  of  whether  any  such 
uses  involve  classified  or  sensitive 
technologies. 

(5)  Identification  of  all  DOE  and  DOD 
programs  and  projects  in  the  same 
general  technology  as  the  contract  for 
which  the  petitioner  intends  to  be 
providing  program  planning  advice  or 
has  provided  program  planning  advice 
within  the  last  three  years. 

(e)  For  identified  invention  requests, 
such  requests  shall  include  at  a 
minimum: 

(1)  A  description  of  the  technical  steps 
required  and  funds  necessary  therefor  to 
develop  the  invention  to  the  point  of 
readiness  for  commercialization; 

(2)  A  description  of  the  plans. 
intentions  and  ability  of  the  petitioner  to 
commercialize  the  invention,  including 
any  anticipated  amounts  of  capital  and 
expenditures,  and  associated  time 
periods,  to  be  directed  toward 
development  and  commercialization  of 
the  particular  invention,  together  with  a 
description  of  the  comercial  position  (if 
any)  of  the  petitioer  in  the  marketplace, 
and  a  statement  by  the  petitioner  that 
either  the  petitioner  or  petitioner's 
present  or  intended  licensee  will  expend 
the  anticipated  amounts  of  capital  and 
resources  required  to  develop  the 
invention  to  the  point  of  readiness  for 
commercialization. 

(3)  A  description  of  any  continuing 
Government  funding  of  the  development 
of  the  invention  (including  investigation 
of  materials  or  processes  for  use 
therewith),  from  whatever  Government 
source,  whether  direct  or  indirect,  and. 
to  the  extent  known  by  the  petitioner, 
any  anticipated  future  Government 
funding  to  futher  develop  the  invention. 
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(4)  A  description  of  competitive 
technologies  or  other  factors  which 
would  ameliorate  any  anticompetitive 
effects  of  granting  the  waiver. 

(5)  A  statement  that  petitioner  will 
reimburse  the  Department  of  Energy  for 
any  and  all  costs  and  fees  incurred  by 
the  Department  in  the  preparation  and 
prosecution  of  the  patent  applications 
covering  the  invention  that  is  the  subject 
of  the  waiver  petition. 

(6)  Where  applicable,  a  statement  of 
reasons  why  the  petiton  was  not  timely 
filed  in  accordance  with  the  applicable 
patent  rights  clause  of  the  contract,  or 
why  a  request  for  an  extension  of  time 
to  file  the  petition  was  not  filed  in  a 
timely  manner. 

[7]  Identification  of  whether  the 
invention  pertains  to  work  that  is 
classified,  or  sensitive,  i.e.,  unclassified 
but  coptroUed  pursuant  to  section  148  of 
the  Atomic  Energy  Action  of  1954,  as 
amended.  (42  U.S.C.  2168)  (1982),  or 
subject  to  export  control  under  Chapter 
17  of  the  Military  Critical  Technology 
List  (MCTL)  contained  in  Department  of 
Defense  Directive  5230.25.  including 
identification  of  aU  principal  uses  of  the 
invention  inside  or  outside  the 
contractor  pro-am.  and  an  indication  of 
whether  any  such  uses  involve  classified 
or  sensitive  technologies. 

(8)  Identification  of  all  DOE  and  DOD 
programs  and  projects  in  the  same 
general  technology  as  the  invention  for 
which  the  petitioner  intends  to  be 
providing  program  planning  advice  or 
has  provided  program  planning  advice 
with'm  the  last  three  years. 

(9)  A  statement  of  whether  a 
classification  review  of  the  invention 
disclosure,  any  resulting  patent 
application(s),  and/or  any  reports  and 
other  documents  disclosing  a  substantial 
portion  of  the  invention  has  been  made, 
together  with  any  determinations  on  the 
existence  of  classified  or  sensitive 
information  in  either  the  invention 
disclosure,  the  patent  application(s),  or 
reports  or  other  documents  disclosing  a 
substantial  portion  of  the  invention;  and 

(10)  Identification  of  any  and  all 
proposals,  work  for  others  activities,  or 
other  arrangements  submitted  by  the 
petitioner,  DOE,  or  a  third  party  of 
which  petitioner  is  aware,  which  may 
involve  further  funding  of  the  work  on 
the  invention  at  either  the  contractor 
facility  where  the  invention  arose  or 
another  facility  owned  by  the 
Government 

(f)  Patent  Counsel  will  notify  the 
petitioner  promptly  if  the  waiver  request 
is  found  not  to  be  a  complete  request 
and,  in  that  event,  will  provide  the 
petitioner  with  a  reasonable  period,  not 
to  exceed  60  days,  to  correct  any  such 
incompleteness.  If  petitioner  does  not 


respond  within  the  allotted  time  period, 
the  waiver  request  will  be  considered  to 
be  withdrawn.  If  petitioner  responds 
within  the  allotted  time  period,  but  the 
submittal  is  still  deemed  incomplete  or 
insufficient,  the  waiver  request  may  be 
denied. 

(g)  For  waiver  requests  as  described 
in  this  section,  waiver  decisions  shall  be 
made  within  150  days  after  the  date  on 
which  a  complete  request  for  waiver  of 
such  rights,  as  specified  herein,  has  been 
submitted  by  the  petitioner  to  the  DOE 
Patent  Counsel.  If  the  original  waiver 
request  does  not  result  in  a 
communication  from  DOE  Patent 
Counsel  indicating  that  the  request  is 
incomplete,  the  150-day  period  for 
decision  commences  on  the  date  of 
receipt  of  the  waiver  petition.  If  the 
original  waiver  request  results  in  a 
communication  from  DOE  Patent 
Counsel  indicating  that  the  request  is 
incomplete,  the  150-day  period  for 
decision  commences  on  the  date  on 
which  supplementary  information  is 
received  by  Patent  Counsel  sufficient  to 
make  the  waiver  request  complete.  For 
advance  waiver  requests,  if  petitioner  is 
not  notified  that  the  request  is 
incomplete,  the  150-day  period  for 
decision  commences  on  the  date  of 
receipt  of  the  petition,  or  on  the  date  on 
which  negotiation  of  contract  terms  is 
completed,  whichever  is  later. 

(h)  Failure  of  DOE  to  make  a  patent 
waiver  decision  within  the  prescribed 
150-day  period  shall  in  no  way  be 
construed  as  a  grant  of  the  waiver. 

fFR  Doc.  88-17740  Filed  8-4-88;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1004,  1041,  and  1042 
( Ex  Parte  No.  55;  Sub-67  ] 

Non-Rail  Interpretations  and  Routing 
Regulations 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
to  consolidate  its  interpretations  and 
routing  regulations,  presently  found  at 
49  CFR  Parts  1004, 1041,  and  1042.  in  a 
central  location  at  49  CFR  Part  1004,  as 
described  below.  The  proposal  also 
streamlines  and  updates  these 
regulations,  and  removes  obsolete 
matter.  No  substantive  changes  are 
intended.  Grouping  related  provisions  in 
one  place  should  aid  the  general  public 
in  finding  and  using  the  material. 


DATES:  Comments  are  due  September  6, 
1988. 

ADDRESS:  Send  an  original  and,  if 
possible,  10  copies  of  comments 
referring  to  Ex  Parte  No.  K  (Sub-No.  67) 
to:  Case  Control  Branch,  Office  of  the 
Secretary.  Interstate  Coounerce 
Commission.  Washington.  DC  20423. 

FOR  FURTHER  INFORMATION  COMTACT: 

Richard  L.  Gagnon,  (202)  275-7711 

or 

Richard  B.  Felder.  (202)  275-7691 

[TDD  for  hearing  impaired;  (202)  275- 
1721]. 

SUPn.EMBITARV  INPORMATIOM: 
Additional  infcnnation  is  contained  in 
the  Commission's  decision.  Copies  of 
the  decision  are  available  from  the 
Office  of  the  Secretary,  Room  2215, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  or  call  (202)  275- 
7428. 

Environmental  and  Energy 
Considerations 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

Initial  Regulatory  Flexibility  Analysis 

The  Commission  certifies  that  the 
proposed  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  no  substantive  change  in 
existing  regulations  is  intended  and 
rules  targeted  for  removal  are  either 
obsolete  or  of  extremely  limited 
applicability. 

The  subjects  involved  in  49  CFR  Parts 
1004, 1041.  and  1042  are;  Administrative 
practice  and  procedure,  motor  carriers, 
and  frieght  forwarders. 

Authority:  49  U.S.C.  10321  and  5  U.S.C.  553. 

Decided:  )uiy  2.  1988. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chainnan  Andre.  Commissioners 
Sterrett,  Simmons,  and  Lambol«y. 
Commissioner  L.amboley  was  absent  and  did 
not  participate  in  the  disposition  of  this 
proceeding. 

Norsia  R.  McGee. 

Secrelary. 

Title  49  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

1.  Part  1004  is  proposed  to  be  revised 

to  read  as  follows; 
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PART  1004— NON-RAIL 
INTERPRETATIONS  AND  ROUTING 
REGULATIONS 

Subpart  A— Interpretation  of  Operating 
Rights 

Sec. 

1004.1  Return  transportation. 

1004.2  Authority  to  serve  a  particular  area — 
construction. 

1004.3  Incidental  for-hire  transportation  by 
private  carrier. 

Subpart  B — NHscellaneous  Interpretations 

1004.10    Gifts,  donations,  and  hospitality  by 
carriers. 

Subpart  C — Routing  Regulations 

1004.20  Regular-route  motor  passenger 
service. 

1004.21  Traversal  authority. 

1004.22  Tacking. 

1004.23  Eliniination  of  routing  restrictions — 
regular-route  carriers. 

1004.24  Elimination  of  gateways — r«gular- 
and  irregular-route  carriers. 

1004.25  Redesignated  highways. 

1004.26  Misrouting.  adjustment  of  claims. 

Authority:  49  U.S.C.  10321  and  5  U.S.C.  553. 
Subpart  C  also  issued  under  49  U.S.C.  10922 
(h)|l)(A). 

Subpart  A— Interpretation  of 
Operating  Rights 

§  1004.1    Return  tranaportation. 

A  motor  carrier  may  transport 
containers  and  other  shipping  devices 
inbound  if  they  were  used  in  its 
outbound  transportation  of  the  base 
commodity. 

§  1004.2    Auttwrlty  to  serve  a  particular 
area — construction. 

(a)  Service  at  municipality.  A  motor 
carrier  of  property,  motor  passenger 
carrier  of  express,  and  household  goods 
freight  forwarder  authorized  to  serve  a 
municipality  may  serve  all  points  within 
that  municipality's  commercial  zone  not 
beyond  the  territorial  limits,  if  any,  fixed 
in  such  authority. 

(b)  Service  at  unincorporated 
community.  A  motor  carrier  of  property, 
motor  passenger  carrier  of  express,  and 
household  goods  freight  forwarder, 
authorized  to  serve  an  unincorporated 
community  having  a  post  office  of  the 
same  name,  may  serve  ail  points  in  the 
United  States  not  beyond  the  territorial 
limits,  if  any,  fixed  in  such  authority,  as 
follows:  (1)  All  points  within  3  miles  of 
the  post  office  in  such  unincorporated 
community  if  it  has  a  population  of  less 
than  2.500;  within  4  miles  if  it  has  a 
population  of  2,500  but  less  than  25,000; 
and  within  6  miles  if  it  has  a  population 
of  25,000  or  more:  (2)  at  ail  points  in  any 
municipality  any  part  of  which  is  within 


the  limits  described  in  paragraph  (b)(1) 
of  this  section;  and  (3)  at  all  |X)ints  in 
any  municipality  wholly  surrounded,  or 
80  surrounded  except  for  a  water 
boundary,  by  any  municipality  included 
under  the  terms  of  paragraph  (b)(2)  of 
this  section. 

§1004.3    Incidental  for-Mre  transportation 
by  private  carrier. 

A  private  carrier  engaged  in 
incidental  for-hire  transportation  shall 
conduct  such  operations  independently 
of  its  private  operations  and  shall 
maintain  separate  records  for  each. 

Subpart  B — Miscellaneous 
Interpretations 

§  1004.10    Gifts,  donations,  and  hospitality 
by  carriers. 

It  is  unlawful  for  any  common  carrier 
engaged  in  interstate  or  foreign 
commerce  to  offer,  make,  or  cause  any 
undue  or  unreasonable  preference  or 
advantage  to  any  person.  Gifts  of 
services  or  anything  of  substantial  value 
to  particular  shippers  or  their 
representatives  are  considered 
violations  of  the  law.  Expenditures  for 
such  gifts  may  not  support  requests  to 
increase  carrier  rates.  The  Commission 
shall  take  appropriate  enforcement 
action  to  redress  such  unlawful 
expenditures. 

Subpart  C— Routing  Regulations 

§  1004.20    Regular-route  motor  passenger 
service. 

A  regular-route  motor  passenger 
common  carrier  may  serve:  (a)  All 
points  on,  and  all  municipalities  wholly 
within  and  all  unincorporated  areas 
within  1  airline  mile  of,  its  authorized 
route:  and  (b)  All  military  posts, 
airports,  schools,  and  similar 
establishments  that  may  be  entered 
within  1  airline  mile  of  its  authorized 
route,  but  operations  within  any  part  of 
such  establishment  more  than  1  airline 
mile  from  such  authorized  route  may  not 
be  over  a  public  road. 

§  1004.21     Traversal  authority. 

(a)  Scope.  An  irregular-route  motor 
carrier  may  operate  between  authorized 
service  points  over  any  reasonably 
direct  or  logical  route  unless  expressly 
prohibited. 

(b)  Requirements.  Before  commencing 
operations,  the  carrier  must,  regarding 
each  State  traversed:  (1)  Notify  the  State 
regulatory  body  in  writing,  attaching  a 
copy  of  its  operating  rights;  (2)  designate 
a  process  agent:  and  (3)  comply  with  49 
CFR  1043.8. 


§1004.22    Tacking. 

Unless  expressly  prohibited,  a  motor 
common  carrier  of  property  holding 
separate  authorities  which  have 
common  service  points  may  join,  or 
"tack,"  those  authorities  at  the  common 
point,  or  "gateway,"  for  the  purpose  of 
performing  through  service  as  follows: 

(a)  Regular-route  authorities  may  be 
tacked  with  one  another 

(b)  Regular-route  authority  may  be 
tacked  with  irregular-route  authority; 

(c)  Irregular-route  authorities  may  be 
tacked  with  one  another  if  the 
authorities  were  granted  pursuant  to 
applications  filed  on  or  before 
November  23, 1973,  and  the  distance 
between  the  points  at  which  service  is 
provided,  when  measured  through  the 
gateway  point,  is  300  miles  or  less;  and 

(d)  Irregular-route  authorities  may  be 
tacked  with  one  another  if  the 
authorities  involved  contain  a  specific 
provision  granting  the  right  to  tack. 

§  1004.23    EUmination  of  routing 
restrictions — regular-route  carriers. 

(a)  Regular-route  authorities — 
construction.  All  certificates  that  either 
singly  or  in  combination,  authorize  the 
transportation  by  a  motor  common 
carrier  of  property  over  a  single  regular 
route  or  over  two  or  more  regular  routes 
that  can  lawfully  be  tacked  at  a  common 
service  point  shall  be  construed  as 
authorizing  transportation  between 
authorized  service  points  over  any 
available  route. 

(b)  Service  at  authorized  points.  A 
common  carrier  departing  from  its 
authorized  service  routes  under 
paragraph  (a)  of  this  section  shall 
continue  to  serve  points  authorized  to  be 
served  on  or  in  connection  with  its 
authorized  service  routes. 

(c)  Intermediate  point  service.  A 
common  carrier  conducting  operations 
under  paragraph  (a)  of  this  section  may 
serve  points  on,  and  within  1  airline  mile 
of.  an  alternative  route  it  elects  to  use  if 
all  the  following  conditions  are  met:  (1) 
The  carrier  is  authorized  to  serve  all 
intermediate  points  (without  regard  to 
nominal  restrictions)  on  the  underlying 
service  route;  (2)  the  alternative  route 
involves  the  use  of  a  superhighway  [i.e., 
a  limited  access  highway  with  split-level 
crossings);  (3)  the  alternative 
superhighway  route,  including  highways 
connecting  the  superhighway  portion  of 
the  route  with  the  carrier's  authorized 
service  route,  (i)  extends  in  the  same 
general  direction  as  the  carrier's 
authorized  service  route  and  (ii)  is 
wholly  within  25  airline  miles  of  the 
carrier's  authorized  service  route;  and 
(4)  service  is  provided  in  the  same 
manner  as,  and  subject  to  any 
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restrictions  that  apply  to.  service  over 
the  authorized  service  route. 

§1004.24    Elimination  of  gateways- 
regular— and  irragular^oute  carriers. 

A  motor  common  carrier  of  property 
holding  separate  grants  of  authority 
(including  regular-route  authority),  one 
or  more  of  which  authorizes 
transportation  over  irregular  routes, 
where  the  authorities  have  a  common 
service  point  at  which  they  lawfully  can 
be  tacked  to  perform  through  service, 
may  perform  such  through  service  over 
any  available  route. 

§1004.25    Redesignated  highways. 

Where  a  highway  over  which  a 
regular-route  motor  common  carrier  of 
property  is  authorized  to  operate  is 
assigned  a  new  designation,  such  as  a 
new  number,  letter,  or  name,  the  carrier 
shall  advise  the  Commission  by  letter, 
and  shall  provide  information 
concerning  the  new  and  the  old 
designation,  the  points  between  which 
the  highway  is  redesignated,  and  each 
place  where  the  highway  is  referred  to 
in  the  carrier's  authority.  The  new 
designation  of  the  highway  will  be 
shown  in  the  carrier's  certificate  when 
the  Commission  has  occasion  to  reissue 
it. 


§  1004.26 
claims. 


Misrouting.  adjustment  of 


Carriers  should  adjust  claims  for 
damages  resulting  from  misrouting. 
Where  a  carrier  admits  responsibility 
for  billing,  forwarding,  or  diverting  a 
shipment  over  a  higher  rated  route  than 
that  directed  by  the  shipper  or  otherwise 
available,  the  misrouting  carrier  should 
refund  the  difference  to  the  shipper  (or 
reimburse  the  delivering  carrier,  as  the 
case  may  be).  Where  the  misrouting 
carrier  alleges  justification  for  using  the 
higher  rated  route,  the  Commission  may. 
at  its  discretion  and  upon  appropriate 
petition,  determine  or  express  an 
advisory  opinion  on  the  lawfulness  of 
such  routing.  This  interpretation  must 
not  be  used  to  evade  or  defeat  tariff 
rates  or  to  meet  the  rate  of  a  competing 
carrier  or  route,  nor  to  relieve  a  shipper 
from  responsibility  for  routing 
instructions.  Damages  caused  by 
misrouting  are  not  overcharges. 
Therefore,  adjustments  of  claims  for 
misrouting  against  rail  and  water 
carriers  are  governed  by  49  U.S.C.  11706 
(c)(1)  and  (d). 

PART  1041— [REMOVED] 

2.  Part  1041  is  proposed  to  be 
removed. 


PART  1042— [REMOVED] 

3.  Part  1042  is  proposed  to  be 
removed. 

(FR  Doc.  88-17652  Filed  ft-4-88;  8:45  amj 

BILLING  CODE  TOSS-OMi 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  80 

Federal  Aid  in  Sport  Fish  Restoration 
and  Federal  Aid  in  Wildlife  Restoration 
Acts;  Interest  Earned  From  Licenses 
Fees 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

action:  Revised  proposed  rule. 

summary:  On  December  9. 1985,  the  U.S. 
Fish  and  Wildlife  Service  published  a 
proposed  rule  in  the  Federal  Register  (50 
FR  50185)  proposing  that  interest  earned 
on  revenues  derived  from  license  fees 
paid  by  hunters  and  fishermen  be 
considered  by  the  Secretary  of  the 
Interior  as  license  fee  revenue  for 
purposes  of  the  Federal  Aid  in  Wildlife 
Restoration  (Pittman-Robertson)  and 
Federal  Aid  in  Sport  Fish  Restoration 
(Dingell-Johnson)  Acts.  It  also  clarified 
situations  causing  diversions,  defined 
other  assets  acquired  by  license  fees, 
and  identified  sources  of  license 
revenues  affected  by  the  proposed  rule. 
This  action  would  require  States  to  use 
interest  earned  on  hunting  and  fishing 
license  revenues  for  fish  and  wildlife 
resource  management  as  a  condition  to 
remain  eligible  to  receive  Federal  Aid 
(Pittman-Robertson  or  Dingell-Johnson) 
funds. 

Twenty-four  States  and  the  District  of 
Columbia  provided  comments  on  the 
proposal;  nine  supported  the  rule  as 
proposed,  one  opposed  it,  and  15 
suggested  modifications.  Seven 
comments  were  received  from  private 
parties;  three  supported  the  rule  as 
proposed,  one  opposed  it,  and  three 
suggested  modifications. 

Because  of  the  high  number  of 
comments  suggesting  modification,  the 
rule  was  not  adopted.  This  amended 
proposed  rule  is  being  proposed  to 
accommodate  the  concerns  expressed. 
DATES:  Comments  must  be  received  by 
September  19. 1988.  A  three-year  phase- 
in  period  for  those  States  that  will 
require  legislative  action  to  implement 
these  requirements  is  intended  when 
and  if  this  proposal  is  adopted. 
addresses:  Any  comments  on  the 
proposed  requirements  should  be  mailed 
to  the  Assistant  Director — Fish  and 


Wildlife  Enhancement,  U.S.  Fish  and 
Wildlife  Service,  Room  3024,  Interior 
Building,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Conley  Moffett,  Chief,  Division  of 
Federal  Aid,  U.S.  fish  and  Wildlife 
Service,  Washington,  DC  20240. 
telephone  (703)  235-1526. 

SUPPLEMENTARY  INFORMATION:  Both  the 
Federal  Aid  in  Wildlife  Restoration  (16 
U.S.C.  669,  et  seq.)  and  Federal  Aid  in 
Spori  Fish  Restoration  (16  U.S.C.  777  et 
seq.)  Acts  contain  provisions  requiring 
that  no  money  may  be  appropriated  to  a 
State  until  that  State  has  passed  laws 
assenting  to  the  provisions  of  the  Act 
and  has  passed  laws  for  the 
conservation  of  wildlife  and  fish.  Such 
laws  must  contain  a  prohibition  against 
diversion  of  license  fees  paid  by  hunters 
and  fishermen  for  any  other  purpose 
than  the  administration  of  the  State  fish 
and  wildlife  agency.  The  proposed  rule 
will  clarify  previously  undefined 
Department  of  the  Interior  rules  in 
accord  with  the  generally-accepted 
principle  that  interest  should  accrue  to 
principal  from  which  it  was  generated. 

Thirty-eight  percent  of  the  comments 
received  as  a  result  of  the  previous 
proposed  rule  pointed  out  that  many 
States  would  be  required  to  enact  State 
laws  to  adopt  the  rules  and  that  it  could 
take  several  years.  It  was  requested  that 
a  phase-in  period  be  allowed  so  that 
States  would  not  lose  money  during  the 
period  it  took  to  make  the  required 
changes.  To  accommodate  those 
concerns,  this  proposal  allows  a  three- 
year  period  for  those  States  that  are  not 
in  compliance  to  conform  their  laws. 

Twenty-three  percent  of  the  comments 
asked  that  commercial  fishing  licenses 
not  be  included  and  stated  a  variety  of 
reasons  why  they  should  not.  Because  of 
those  comments,  this  proposal  does  not 
include  commercial  licenses  for  the 
taking  of  fish  or  wildlife. 

Thirteen  percent  of  the  comments 
stated  the  interest  earned  on  license 
money  has  been  used  to  pay  for 
administrative  services  to  support  the 
fish  and  wildlife  agency.  If  this  source  of 
funds  were  taken  away,  the  fish  and 
wildlife  agency  may  still  be  charged 
directly  for  these  services.  No  changes 
to  the  proposed  rule  were  deemed 
necessary. 

The  remaining  comments  related  to 
definitions,  speculation  on  how 
programs  would  be  affected,  and 
statements  of  opinion.  These  comments 
were  considered  and  incorporated  as 
appropriate. 

The  existing  Federal  Aid  in  Wildlife 
Restoration  Act  and  Federal  Aid  in 
Sport  Fish  Restoration  Act  require  that 
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as  a  prerequisite  to  receiving  federal 
funds.  States  must  prevent  diversions  of 
license  fees  derived  from  fishermen  and 
hunters  to  any  purpose  other  than  "the 
administration  of  said  State  game  and 
fish  department."  The  existing  rule 
promulgated  under  authority  of  the  Acts 
(50  CFR  80.4)  states  that  "[a]  diversion 
of  license  fees  occurs  when  a  State  fish 
and  wildlife  agency,  through  legislation 
or  otherwise:  (1)  Loses  control  of  the 
expenditure  of  any  portion  of  its  hcense 
revenues,  or  (2)  loses  control  of  capital 
assets  (or  income  therefrom]  derived 
from  license  revenues  •  *  •  *"  Because 
of  the  increased  complexity  of  State 
government  and  the  variety  of 
responsibilities  assigned  to  fish  and 
wildlife  agencies,  the  requirements 
relating  to  control  of  assets  and 
expenditures  involve  an  increased 
number  of  controls  at  higher  levels  in 
the  State.  Accordingly,  this  proposed 
rule  does  not  require  that  fish  and 
wildlife  agencies  have  complete  contol 
over  license  funds,  but,  instead,  that 
license  revenues  must  be  used  by  State 
fish  and  wildlife  agencies  only  to 
manage  fish  and  wildlife  resources  over 
which  they  have  management  authority 
by  the  State  law. 

The  Department  has  determined  that 
this  proposed  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  under  the 
National  Environmental  Policy  Act  and, 
therefore,  the  preparation  of  an 
Environmental  Impact  Statement  is  not 
required. 

This  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291  and  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601).  The  annual  effect  on  the 
economy  will  be  less  than  the  threshold 
required  for  a  major  rule,  no  major 
increase  in  costs  or  prices  will  occiu-, 
and  no  significant  effects  on 
competition,  employment,  investment, 
productivity,  innovation  are  expected. 
This  proposed  rule  does  not  contain  any 


recordkeeping  or  infromation  collection 
requirements  requiring  Office  of 
Management  and  Budget  approval  under 
the  Paperwork  Reduction  Act  of  1980. 

The  principal  author  of  this  proposal 
is  Thomas  W.  Taylor,  Division  of 
Federal  Aid,  U3.  Fish  and  Wildlife 
Service. 

List  of  Subject  in  50  CFR  Part  80 

Fish  grant  programs.  Natural 
resources.  Grant  administration,  and 
Wildlife. 

PART  80-{  AMENDED] 

Accordingly,  it  is  proposed  to  amend 
50  CFR  80  as  follows: 

1.  Authority  for  50  CFR  80  continues  to 
read  as  follows: 

Authority:  Federal  Aid  in  Sport  Fish 
Restoration  Act  (16  U.S.C.  777i}  and  Federal 
Aid  in  Wildlife  Restoration  Act  (16  U.S.C. 
669i). 

2.  Part  80  is  amended  by  revising 
Section  80.4  to  read  as  follows: 

§  M.4    Diversion  of  Hcense  fees. 

Revenues  from  license  fees  paid  by 
hunters  and  fishermen  shall  not  be 
diverted  to  purposes  other  than 
administration  of  the  State  fish  and 
wildlife  agency. 

(a)  Revenues  from  license  fees  paid  by 
hunters  and  fishermen  are  any  revenues 
the  State  receives  from  the  sale  of 
license  issued  by  the  State  conveying  to 
a  person  the  privilege  to  pursue  or  take 
wildlife  or  fish.  For  purposes  of  this  rule, 
revenue  with  respect  to  license  sales  by 
vendors,  is  considered  to  be  the  net 
income  to  the  State  after  deducting 
reasonable  vendor  fees  or  similar 
amounts  retained  by  sales  agents. 
License  revenues  include  income  from: 

(1)  General  or  special  Hcenses. 
permits,  stamps,  tags,  access  fees  or 
other  charges  imposed  by  the  State  to 
hunt  or  fish  for  sport  or  recreation. 

(2)  Sale  of  real  or  personal  property 
acquired  or  produced  with  license 
revenues  including,  but  not  limited  to. 


minerals,  energy  resources,  timber, 
grazing,  agriculture  crops,  and  animal 
products. 

(3)  Interest,  dividends,  or  other 
income  earned  on  hcense  revenues. 

(4)  Federal  reimbursements  to  the 
States  to  the  extent  that  license 
revenues  originally  funded  the  project 
for  which  the  reimbursement  is  being 
made. 

(b)  For  purposes  of  this  rule, 
administration  of  the  State  fish  and 
wildlife  agency  includes  only  those 
functions  required  to  manage  the  fish 
and  wildlife-oriented  resources  of  the 
State  for  which  the  agency  has  authority 
under  State  law. 

(c)  A  diversion  of  license  fee  revenues 
occurs  when  any  portion  of  license 
revenues,  or  assets  acquired  with  such 
revenues,  are  used  for  any  purpose  other 
than  the  administration  of  the  State  fish 
and  wildlife  agency. 

(d)  If  a  diversion  of  Hcense  revenues 
occurs,  the  State  becomes  ineligible  to 
participate  under  the  pertinent  Act  from 
the  date  the  diversion  is  declared  by  the 
Director  until: 

(1)  Adequate  legislative  prohibitions 
are  in  place  to  prevent  further  diversion 
of  license  revenue,  and 

(2)  All  license  revenues  or  assets 
acquired  with  license  revenues  are 
restored,  or  an  amount  equal  to  license 
revenues  diverted  or  the  current  market 
value  of  assets  diverted  (whichever  is 
greater)  is  returned  and  properly 
available  for  use  for  the  administration 
of  the  State  fish  and  wildlife  agency. 

(e)  Federal  funds  obligated  for 
projects  approved  prior  to  the  date  a 
diversion  is  declared  remain  available 
for  expenditure  on  such  projects  without 
regard  to  the  intervening  period  of  the 
State's  ineligibility. 

Date:  June  10, 1988. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

|FR  Doc.  88-17716  Filed  &-*-88;  8:4S  amj 
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This  section  of  the  FEDERAL   REGISTER 
conteuns  documents  other  than   rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,   agency 
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applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 

DEPARTMENT  OF  AGRICULTURE 

J 
Agricultural  Marketing  Service-' 

IFV-88-1131 

Lemons  Grown  in  California  and 
Arizona 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Notice  of  Marketing  Policy. 

summary:  This  notice  sets  forth  a 
summary  of  the  1988-69  marketing 
policy  for  lemons  grown  in  California 
and  Arizona.  The  marketing  policy  was 
discussed  and  approved  on  July  6, 1988, 
by  the  Lemon  Administrative 
Committee,  which  locally  administers 
the  marketing  order  covering  California- 
Arizona  lemons.  The  marketing  policy 
contains  information  on  crop  and 
market  prospects  for  the  1988-89  season. 
DATE:  Written  suggestions,  views,  or 
pertinent  information  relative  to  the 
marketing  of  the  1988-89  California- 
Arizona  lemon  crop  will  be  considered  if 
received  by  September  6. 1988. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  statements  in  triplicate 
to:  Docket  Clerk,  Room  2085-S,  F&V. 
AMS,  U.S.  Department  of  Agriculture, 
P.O.  Box  96456.  Washington,  DC  20090- 
6456.  Such  submissions  should  reference 
the  date  and  page  number  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  Belden,  Marketing  Specialist, 
Marketing  Order  Administration  Branch. 
F&V,  AMS.  USDA,  Room  2524-S,  P.O. 
Box  96456,  Washington.  DC  20090-6456: 
telephone:  (202)  447-5120.  Growers  and 
handlers  of  lemons  may  obtain  a  copy  of 
the  marketing  policy  directly  from  the 
Lemon  Administrative  Committee,  117 
West  Ninth  Street,  Room  905,  Los 
Angeles,  California  90015.  Copies  of  the 


marketing  policy  are  also  available  from 
Mr.  Belden. 

SUPPl£MENTARY  INFORMATION:  Pursuant 
to  §  910.50  of  the  marketing  order 
covering  lemons  grown  in  California  and 
Arizona,  the  Lemon  Administrative 
Committee,  hereinafter  referred  to  as  the 
"committee,"  is  required  to  hold  a 
marketing  policy  meeting  not  later  than 
August  15  of  each  fiscal  year  and 
thereafter  submit  such  marketing  policy 
to  the  Secretary,  The  order,  issued 
pursuant  to  the  Agricultural  Marketing 
Agreement  Act  of  1937  [the  "Act,"  7 
U.S.C.  601-674),  as  amended,  authorizes 
volume  and  size  regulations  applicable 
to  fresh  shipments  of  lemons  to 
domestic  markets  including  Canada. 
Regulation  of  export  shipments  of 
lemons  and  lemons  utilized  in  the 
production  of  processed  lemon  products 
is  not  authorized  under  the  order. 

Each  year,  not  later  than  August  15  of 
the  fiscal  year  (or  such  later  date  as  the 
committee  may  establish  with  the 
approval  of  the  Secretary),  the 
committee  is  required  to  hold  a 
marketing  policy  meeting  and  shall 
thereafter  submit  to  the  Secretary  its 
marketing  policy  for  such  fiscal  year,  to 
continue  in  force  until  revised,  or 
superseded  by  the  adoption  of  a  new 
marketing  policy.  The  marketing  policy 
must  contain  the  following  information: 
(a)  The  available  supplies  of  lemons  in 
each  prorate  district,  including 
estimated  quality  and  composition  of 
size;  (b)  the  estimated  utilization  of  the 
crop,  showing  the  quantity  and 
percentages  of  the  crop  that  will  be 
marketed  in  domestic,  export,  and  by- 
product channels,  together  with 
quantities  otherwise  to  be  disposed  of: 
(c)  a  schedule  of  estimated  weekly 
shipments  to  be  recommended  to  the 
Secretary  during  the  fiscal  year;  (d)  the 
level  and  trend  of  consumer  income:  (e) 
estimated  supplies  of  competitive  citrus 
commodities;  and  (f)  any  other  pertinent 
factors  bearing  on  the  marketing  of 
lemons.  In  the  event  that  it  becomes 
advisable  to  substantially  modify  the 
marketing  policy,  the  committee  is 
required  to  submit  to  the  Secretary  a 
revised  marketing  policy  or  a  new 
marketing  policy  setting  forth  the 
information  as  required  in  this  section. 

Marketing  policies  for  California- 
Arizona  lemons  are  intended  to  apply  to 
a  12-month  period  beginning  on  August 
1  and  ending  on  July  31  of  the  following 
year.  This  12-monlh  period  contains  a 


full  production  cycle  in  all  of  the 
regulated  districts  and  serves  to  define 
an  annual  marketing  season. 

The  committee  has  prepared  a 
marketing  policy  for  the  1988-89 
marketing  season.  The  marketing  policy 
is  intended  to  inform  the  Secretary  and 
persons  in  the  industry  of  the 
committee's  evaluation  of  supply  and 
demand  factors  expected  during  the 
marketing  season.  This  information  is 
essential  to  the  review  and  evaluation  of 
committee  recommendations  for  the 
issuance  of  regulations.  The  committee 
evaluates  market  conditions  and  may 
make  recommendations  to  the  Secretary 
as  to  the  quantity  of  lemons  that  can  be 
shipped  each  week  to  domestic  outlets 
during  the  season  without  disrupting 
markets.  The  committee  may  also 
recommend  size  regulations  applicable 
to  fresh  domestic  shipments. 

The  committee  identified  several 
general  considerations  in  forming  its 
1988-89  marketing  policy.  It  indicated 
that  a  satisfactory  supply-demand 
relationship  is  necessary  for  a 
satisfactory  price  structure  for  any 
product.  However,  the  California- 
Arizona  lemon  industry,  which  produces 
more  than  90  percent  of  the  U.S.  supply, 
is  faced  with  unique  problems  and 
challenges  that  distinguish  it  from  other 
perishable  food  industries.  The 
committee  pointed  out  that  unlike  other 
fruits,  lemons  are  generally  not 
consumed  independently  but  are  used  as 
ingredients  for  flavoring  or  decorative 
purposes.  These  characteristics 
contribute  to  a  highly  inelastic  demand 
for  fresh  lemons. 

The  committee  also  called  attention  to 
the  seasonality  of  demand  for  fresh 
lemons  which  peaks  when  supplies  are 
traditionally  lowest.  According  to  the 
committee,  the  California-Arizona 
lemon  industry  expanded  into  different 
geographic  areas  with  different  climatic 
production  patterns  in  order  to  offset 
this  marketing  paradox  but  has 
experienced  a  surplus  production 
capacity  in  part  as  a  result  of  this 
expansion.  The  committee  pointed  out 
that  the  California-Arizona  lemon 
industry  has  dealt  with  the 
overproduction  problem  by  reducing 
acreage  from  a  maximum  of  more  than 
90,000  acres  ten  years  ago  to 
approximately  63,000  acres  currently, 
and  that  such  adjustments  are  an 
ongoing  process. 


It  is  the  committee's  contention, 
however,  that  further  acreage  reduction 
is  not  a  complete  solution  to  the 
industry's  supply  problem,  citing  sharp 
weather-related  variations  in  output  in 
the  past  several  years,  and  that  use  of 
the  marketing  order  to  stabilize  supplies 
is  vital  to  the  survival  of  the  current 
California-Arizona  lemon  industry. 

In  its  1988-89  marketing  policy,  the 
committee  projects  the  California- 
Arizona  lemon  crop  at  44,760  cars  (1,000 
cartons  per  car  with  a  net  weight  of  37 '/z 
pounds  per  carton).  This  compares  with 
an  estimated  total  production  of  43,699 
cars  in  1987-88  and  57,312  cars  in  1986- 
87. 

The  production  area  is  divided  into 
three  districts.  The  current  production 
estimates  by  district  (with  last  year's 
production  in  parentheses)  are  as 
follows:  District  1—6,200  cars  (6,868); 
District  2—26,760  cars  (23,790);  and 
District  3—11,800  cars  (13,041). 

The  committee  projects  that  the  fruit 
sizes  in  the  1988-89  fiscal  year  will  fall 
within  normal  ranges  and  that 
approximately  80-85  percent  of  the 
1988-89  crop  will  average  size  165's  (2.13 
inches  in  diameter)  or  larger.  Current 
regulations  limit  domestic  fresh  market 
shipments  of  lemons  to  size  235's  (1.82 
inches  in  diameter)  and  larger.  The 
committee  estimates  that  less  than  3 
percent  of  the  projected  1988-89 
production  will  be  smaller  than  this  size 
and  that  the  most  efficient  utilization  of 
such  small  sized  fruit  is  in  product 
outlets. 

The  committee  estimates  that  1988-89 
shipments  to  domestic  fresh  market 
outlets,  including  Canada,  may  total 
16,500  cars.  This  would  be  9  percent 
above  the  preceding  four-year  average. 
This  would  also  be  above  the  record 
large  movement  being  marketed  in  the 
marketing  season  now  drawing  to  a 
close  (1987-88  shipments  of  fresh 
lemons  to  domestic  markets  are 
estimated  to  reach  16,022  cars).  The 
committee  anticipates  an  "opportunity" 
for  fresh  export  shipments  to  total  9,000 
cars  in  1988^-89  compared  to  8,500  cars 
in  1987-88.  Processing  and  other 
disposition  is  forecast  at  19,260  cars 
compared  to  17,800  cars  in  1987-88. 

In  terms  of  total  crop  utilization,  37 
percent  of  the  1988-89  crop  is  expected 
to  be  accounted  for  in  domestic  fresh 
markets  compared  with  38  percent  in 
1987-88;  fresh  exports  are  projected  to 
require  20  percent  of  total  1988-89 
utilization,  the  same  percentage  as  the 
1987-88  season;  and  processed  and 
other  uses  would  account  for  a  residual 
43  percent  utilization  compared  with  42 
percent  in  the  season  now  ending.  In 
terms  of  volume,  domestic  fresh  market 
shipments  are  expected  to  be  up  about  1 


percent  from  1987-88's  estimates,  export 
shipments  are  expected  to  be  up  about  6 
percent,  and  processed  and  other 
utilization  are  expected  to  be  up 
approximately  5  percent. 

The  market  for  California-Arizona 
fresh  lemons  is  influenced  by  the 
availability  of  substitute  commodities. 
Fresh  lemons  face  competition  from 
other  varieties  of  citrus  fruit,  lemon 
juice,  lemonade,  and  a  number  of  soft 
drink  products.  Moreover,  the 
California-Arizona  lemon  crop  is  also  in 
direct  competition  with  Florida  and 
foreign  lemons.  Florida  shipments  of 
lemons  are  estimated  at  600-650  cars  for 
1988-89.  These  shipments  are  expected 
to  be  confined  to  the  mid  and  late 
summer.  The  potential  for  import 
competition  is  much  larger  both  in 
quantity  and  seasonal  availability. 
However,  imports  in  the  last  five  years 
have  accounted  for  less  than  5  percent 
of  total  domestic  consumption.  The 
committee  feels  that  the  weekly  volumes 
that  it  recommends  for  supplying  U.S. 
markets  with  fresh  domestic  fruit 
precludes  the  need  for  reliance  on 
import  sources. 

Based  on  the  most  recent  data 
available,  the  1987-88  season-to-date 
average  fresh  equivalent  on-tree  parity 
price  for  California-Arizona  lemons 
through  June  is  $6.35  per  carton,  about 
102  percent  of  the  equivalent  parity 
price.  The  projected  season  average 
parity  price  for  the  1988-89  season  is 
$6.65  per  carton.  The  Agricultural 
Marketing  Service  (AMS)  is  currently 
evaluating  the  1988-89  price  outlook  and 
when  this  process  is  completed  will  use 
the  results  of  this  evaluation  in 
reviewing  the  committee's  marketing 
policy  for  the  1988-89  season. 

In  order  to  provide  an  opportunity  for 
public  input,  the  Department  will  accept 
written  views  and  information  pertinent 
to  the  marketing  policy  and  the  need  for, 
or  level  of,  regulation  for  the  1988-89 
season.  Comments  are  invited  on  the 
appropriate  levels  of  fresh  lemons  which 
can  be  made  available  to  the  fresh 
domestic  market  and  the  intraseasonal 
dispersion  of  shipments.  Interested 
persons  are  also  invited  to  comment  on 
the  possible  regulatory  and 
informational  impact  of  this  marketing 
policy  and  seasonal  volume  regulations 
on  small  businesses.  The  notice 
provides  a  30-day  period  for  the  receipt 
of  comments.  This  period  is  considered 
to  be  adequate  due  to  the  number  of 
meetings  held  throughout  the  production 
area,  both  prior  to  and  subsequent  to  the 
adoption  of  the  marketing  policy,  at 
which  such  policy  was  reviewed  and 
discussed  by  industry  representatives 
and  interested  persons. 


Publication  of  this  summary  of  the 
marketing  policy  is  to  provide 
information  as  to  potential  regulations. 
This  action  does  not  create  any  legal 
obligations  or  rights,  either  substantive 
or  procedural. 

(Sees.  1-19.  48  Slat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  August  2, 1988. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-17665  Filed  8-4-68;  8:45  am) 
BILLING  CODE  3410-02-M 


Commodity  Credit  Corporation 

Proposed  Determinations  With  Regard 
to  the  1989  Feed  Grains  Program  and 
Farmer-Owned  Reserve  Program 
Provisions 

agency:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Proposed  determinations; 
Correction. 

summary:  The  Commodity  Credit 
Corporation  is  correcting  an  error  in  the 
Supplementary  Information  of  the 
proposed  determinations  with  respect  to 
the  1989  crop  of  feed  grains  which 
appeared  in  the  Federal  Register  on  July 
7,  1988  (53  FR  25518). 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Sronce,  Agricultural  Economist, 
Commodity  Analysis  Division,  USDA- 
ASCS,  Room  3748,  South  Building,  P.O. 
Box  2415,  Washington,  DC  20013  or  call 
(202)  447-7924. 

The  date  "September  1, 1988"  where  it 
first  appears  in  paragraph  b.  Acreage 
Reduction  Program  (ARP)  in  the  third 
column  on  page  25519  of  the  Federal 
Register  on  July  7, 1988  (53  FR  25519)  is 
corrected  to  read  "September  30, 1988". 

Signed  at  Washington,  DC.  on  July  25. 1988. 
Milton  Hertz, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  88-17747  Filed  8-4-68:  8:45  am] 
BILLING  CODE  341CM>5-M 


Cooperative  State  Research  Service 

Animal  Health  Science  Research 
Advisory  Board;  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972,  Pub. 
L.  92-463,  Cooperative  State  Research 
Service  announces  the  following 
meeting; 

Name:  Animal  Health  Science 
Research  Advisory  Board. 

Date:  September  23, 1988. 
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Time:  8c30  a.m. 

Place:  Room  338-C,  Aerospace 
Building.  U.S.  Department  of 
Agricullure.  901  'D"  Street  SW.. 
Washingtoo.  DC 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  below. 

Purpose:  The  Board  wfll  consult  with 
and  advise  the  Secretary  of  Agriculture 
on  impiementing  animal  health  and 
disease  research  programs. 
Recommendations  will  be  made  also  on 
priorities  of  research  in  these  programs. 

Board  Member  Names  and  Agenda: 
Available  froan  contact  person  below. 

Contact  Person-  Dyari  D.  King, 
Executive  Secretary,  Animal  Health 
Science  Research  Advisory  Board, 
Cooperative  State  Research  Service, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  telephone 
(202)447-6428. 

Done  at  Washington,  DC.  this  2nd  day  of 
Attgost.  1986. 
|ohn  Patrick  Jofdan, 
Administrator. 
[FR  Doc.  «»-177*l  Filed  9-4-88;  8:45  amj 

BILUNG  COOC  Mt0-22-« 


Forest  Service 

Lake  Bradford  Land  Exchange;  Intent 
to  PrefMurc  Environmental 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  enviroiunental  impact 
statement  for  a  proposal  to  exchange 
approximately  330  acres  of  national 
forest  land  located  in  the  Wakulla 
Ranger  District.  Apalachicola  National 
Forest,  Leon  County,  Florida  for 
approximately  3,100  acres  of  private 
land  located  in  the  Wakulla  Hanger 
District,  Apalachicola  National  Forest, 
Wakulla  County,  Florida.  The  3.100 
acres  of  private  land  consists  of  20 
separate  parcels  ranging  in  size  from  10 
to  599  acres.  These  lands  are  surrounded 
by  or  adjacent  to  national  forest  lands. 
The  timber  has  been  renKned  and  new 
stands  of  trees  have  been  established  on 
most  of  the  private  tracts.  Of  the  20 
tracts*  two  contain  river  frontage  on  the 
Sopchoppy  River.  That  river  is  currently 
being  studied  for  inclusion  in  the 
National  Wild  and  Scenic  River  System. 
If  the  proposed  exchange  takes  place. 
the  lands  acquired  by  the  federal 
government  would  become  a  part  of  the 
Apalachicola  National  Forest  and  would 


be  managed  to  help  achieve  the 
multiple-iise  goals  and  objectives 
established  in  the  National  Forests  in 
Florida  Land  and  Resource  Management 
Plan.  The  agency  invites  written 
comnMfits  and  suggestions  on  the  scope 
of  the  analysis.  In  addition,  the  agency 
gives  notice  of  the  fuU  environmental 
analysis  and  decision-making  process 
that  will  occur  on  the  proposal  so  that 
interested  and  a^ded  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  Fmal  decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  shouki  be  received  by 
August  31, 1988  to  ensure  timely 
consideration. 

ADDRESae  Submit  written  conunents  and 
suggestions  concerning  the  scope  of 
analysis  to  Robert  T.  Jacobs,  Forest 
Supervisor.  National  Forests  in  Florida, 
Suite  4061.  227  N.  Bronough  Street, 
Tallahassee.  Florida  32301. 

FOn  niltTHCIt  lt«F0flMAT10N  CONTACT: 

Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  Haymond  K.  Mason, 
Planning  Staff  Officer,  National  Forests 
in  Florida,  Tallahassee  Florida  32301. 
phone  904-681-7265. 

SUBPLEMEMTARY  INFORMATION:  The 

National  Forests  in  Florida  Land  and 
Resouice  Management  Plan  that 
provides  management  direction  for  all 
national  forests  in  Florida,  including  the 
Apalachicola  National  Forest,  was 
completed  in  January  1986.  That  Plan 
gives  direction  for  the  identification  of 
tracts  of  land  desirable  for  exchange.  A 
tract  of  approximately  330  acres  of 
national  forest  land  located  adjacent  to 
the  Tallahassee  airport  has  been 
identified  as  meeting  the  criteria  for 
being  desirable  for  exchange.  This  tract 
is  suited  for  exchange  because  it  is 
isolated  form  other  National  Forest 
System  lands,  it  could  serve  a  greater 
public  need  by  being  in  other  than 
federal  ownership,  and  it  is  suitable  for 
development  by  the  private  sector. 

In  preparing  the  environmental  impact 
statement,  the  Forest  Service  will 
identify  and  consider  a  range  of 
alternatives  for  this  tract.  One 
alternative  would  be  to  retain  the  lands 
in  government  ownership  with 
management  direction  remaining 
unchanged.  Another  alternative  would 
be  to  carry  out  the  proposed  exchange. 
Another  would  be  to  retain  the  lands  in 
federal  ownership  with  management 
direction  changing  to  provide  for 
additional  recreation  development  and 
use  of  the  area.  Other  alternatives  may 
be  developed  based  on  the  results  of  the 
scoping  process. 


John  E.  Alcock,  Regional  Forester. 
Southern  Region,  Atlanta,  Georgia  is  the 
responsible  official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Fu-st  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies; 
adjacent  landowners;  and  other 
individual  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
action.  This  input  will  be  used  in  the 
preparation  of  the  draft  environmental 
impact  statement  (DEIS).  The  scoping 
process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Exploring  additional  iilternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

Scoping  for  this  proposal  began  in 
early  July  when  a  mailing  was  made  to 
known  interested  and  affected 
individuals,  organizations,  and  agencies. 
Included  on  the  mailing  list  were  the 
property  owners  adjacent  to  both  the 
National  Forest  tract  and  the  private 
tracts.  This  maihng  included  a 
description  of  the  proposed  action,  maps 
identifying  the  National  Forest  tract  and 
the  private  tracts  involved,  and  an 
request  for  assistance  in  identifying 
issues,  concerns,  and  opportunities 
associated  with  the  proposal  and  the 
affected  tracts. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  protection  Agency 
and  to  be  available  for  public  review  by 
March  1989.  At  that  time.  EPA  will 
publish  a  notice  of  availability  of  the 
draft  environmental  impact  statement  in 
the  Federal  Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  management  of  the 
area  between  Lake  Bradford  and  the 
Tallahassee  Municipal  Airport 
participate  at  this  time.  To  be  most 
helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
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or  the  merits  of  the  alternatives 
discussed  (See  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3)  In  addition, 
Federal  court  decisions  have  established 
that  reviewers  of  draft  environmental 
impact  statements  must  structure  their 
participation  in  the  environmental 
reviews  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  Wisconsin  Heritages, 
Inc.  v.  Harris.  490  F.  Supp.  1334,  1338 
(E.D.  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final. 

After  the  comment  period  ends  on  the 
draft  environmental  impact  statement, 
the  comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  by  July  1989. 
In  the  final  environmental  impact 
statement,  the  Forest  Service  is  required 
to  respond  to  the  comments  received  (40 
CFR  1503.4).  The  responsible  official  will 
consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  environmental  impact  statement 
and  applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal. 

Date:  July  28,  1988. 
Leroy  )ones. 

Deputy  Regional  Forester. 
[FR  Doc.  88-17633  Filed  8-4-88;  8:45  am) 
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National  Environmental  Policy  Act; 
Revised  lmplen>enting  Procedures 

agency:  Forest  Service,  USDA. 
action:  Notice;  continuance  of  interim 
policy. 

summary:  The  Forest  Service  is 
reissuing  an  interim  directive  that 
clarifies  its  National  Environmental 
Policy  Act  implementation  policy  on 
categorical  exclusions  from 
documentation.  The  directive 


emphasizes  the  importance  of 
recordkeeping  in  conjunction  with 
categorical  exclusion  determinations, 
and  it  limits  the  types  of  low-impact 
silvicultural  activities  that  normally 
qualify  for  categorical  exclusion.  It  is 
necessary  to  reissue  the  interim 
direction  to  provide  continuing  direction 
while  the  agency  prepares  a  more 
comprehensive  revision  of  its 
environmental  analysis  and 
documentation  policy  and  procedures. 

EFFECTIVE  DATE:  The  new  interim 
directive  will  become  effective  August 
10, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  and  comments  about  this 
policy  should  be  addressed  to  David  E. 
Kefcham,  Director  of  Environmental 
Coordination,  Forest  Service,  USDA, 
P.O.  Box  96090,  Washington.  DC  20O9O- 
6090,  (202)  447^708. 

SUPPLEMENTARY  INFORMATION:  Forest 
Service  directive  system  policy  limits 
the  duration  of  an  interim  directive  (ID) 
to  one  year.  If,  upon  expiration  of  an  ID, 
the  Agency  is  not  yet  prepared  to 
incorporate  the  interim  direction  into  the 
parent  directive  text.  Agency  policy 
allows  reissuing  the  interim  directive. 

On  August  10, 1987,  the  Forest  Service 
issued  Interim  Directive  No.  14  to  Forest 
Service  Manual  Chapter  1950  (52  FR 
30935).  That  interim  directive 
superseded  the  Agency's  then  existing 
policy  on  determining  when  the  analysis 
of  a  proposed  action  could  be 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  environmental  impact 
statement  (June  24, 1985;  50  FR  26081). 

Interim  Directive  No.  14  expires 
August  10, 1988.  Because  the  Agency  is 
in  the  process  of  making  comprehensive 
revisions  to  all  of  Chapter  1950  and  the 
accompanying  environmental  analysis 
handbook,  FSH  1909.15.  the  direction  in 
ID  No.  14  cannot  be  incorporated  at  this 
time  into  the  parent  text  of  the  Manual. 
In  order  to  prevent  a  gap  in  this  needed 
direction,  the  agency  is  reissuing  the 
interim  directive. 

The  Agency  plans  to  publish  the  more 
comprehensive  changes  in  its  National 
Environmental  Policy  Act  implementing 
policy  and  procedures  in  the  next  few 
months  for  public  comment.  Direction  on 
categorical  exclusions  will  be  in 
incorporated  in  that  proposed  revision. 

The  interim  directive  is  being  reissued 
without  change.  For  ease  of  reference, 
the  full  text  of  the  directive  as  it  will  be 
distributed  to  Forest  Service  personnel 
is  set  out  at  the  end  of  this  notice. 


Date:  July  28. 1988. 
George  M.  Leonard, 

Associate  Chief. 

Forest  Service  Manual 

Interim  Directive  No.  16. 

Duration:  One  year. 

Chapter:  1950 — Environmental  Policy 
and  Procedures. 

Posting  Notice:  Last  ID  was  No.  15  to 
FSM  1920,  issued  2/8/88. 

This  interim  directive  is  a  reissuance 
of  ID  No.  14,  issued  August  10. 1987.  It 
clarifies  FSM  section  1952.2— 
Categorical  Exclusion  From 
Documentation.  It  deletes  a  paraphrase 
of  the  Council  on  Environmental 
Quality's  definition  of  categorical 
exclusion.  It  emphasizes  that  a  project 
file  should  be  maintained  for  any 
records  created  during  analyses  of 
actions  that  are  categorically  excluded 
from  documentation  in  an 
environmental  assessment  or  an 
environmental  impact  statement.  It 
provides  examples  of  the  types  of 
records  that  might  be  included  in  the 
project  file.  It  also  limits  the  use  of 
categorical  exclusions  for  low-impact 
silvicultural  activities  to  "salvage, 
thinning,  and  small  harvest  cuts  of  less 
than  100  thousand  board  feet  or  less 
than  10  acres"  and  adds  "miscellaneous 
forest  product  sales." 

This  policy  applies  only  to  the 
salvage,  thinning,  and  small  harvest  cuts 
that  are  proposed,  analyzed,  and 
decided  after  the  effective  date  of  this 
interim  directive.  Proposed  actions 
which  have  been  analyzed  and 
categorically  excluded  under  previous 
policy  do  not  have  to  be  re-analyzed 
and  documented  in  an  environmental 
assessment  or  an  environmental  impact 
statement  as  a  result  of  this  interim 
directive. 

1952.2 — Categorical  Exclusion  From 
Documentation  In  An  Environmental 
Assessment  Or  An  Environmental 
Impact  Statement.  (40  CFR  1508.4).  In 
addition  to  the  seven  categories  of 
actions  excluded  from  documentation  in 
7  CFR  1(b)(3),  certain  other  actions  may 
be  categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  environmental  impact 
statement.  To  determine  if  an  action 
may  be  categorically  excluded,  an 
environmental  analysis,  including 
scoping,  must  be  conducted.  (FSH 
1909.15,  ch.  10  and  20). 

The  guide  for  determining  whether  an 
action  may  be  excluded  is  the 
significance  of  the  effects  (40  CFR 
1508.27).  In  unusual  circumstances  an 
action  that  normally  might  be 
categorically  excluded  may  have  a 
significant  environmental  effect  on  the 
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quality  of  the  human  environment  and 
require  an  environmental  impact 
statement.  Unusual  circumstances  might 
include  areas  involving  threatened  and 
endangered  species;  critical  habitat: 
flood  plains;  wetlands:  and  specially 
designated  areas,  such  as  wikleraess, 
wiklemess  study  areas,  or  roadless 
areas  designated  for  further  planning. 

Interested  and  affected  persons  must 
be  informed  in  an  appropriate  maimer 
(40  CFR  150&6  aad  FSM  1950J]  of  a 
decision  to  proceed  with  an  action  that 
has  been  categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  eavironmcntal  impact 
statement 

During  the  analysis,  maintain  a 
project  file  for  any  records  prepared, 
such  as  (1}  a  list  of  interested  and 
affected  people  contacted  during 
scoping.  (2}  the  results  of  the  analysis, 
(3)  documentation  of  the  determination 
of  consistency  with  the  Forest  Plan 
(FSM  1920,  ID  No.  13. 1/20/87).  (4) 
documentation  of  the  notification  given 
of  the  decision  to  proceed  with  an  action 
that  has  been  categorically  excluded 
from  documentation  in  an 
environmental  assessment  or 
environmental  impact  statement  (for 
example,  telephone  message,  news 
release,  and  so  forth],  and  (5)  a  list  of 
the  people  notified  of  the  decision  to 
proceed. 

Typical  classes  and  representative 
examples  of  actions  that  might  be 
categorically  excluded  are  listed  below. 
Experience  and  environmental  analysis 
indicate  that  these  actions  and  classes 
usually  do  not  significantly  affect  the 
quahty  of  the  human  environment, 
indivrthially  or  cumulatively.  These 
typical  classes  include  most  forest 
management  activities  that  normally 
could  be  categorically  excluded. 
Proposed  actions  considered  for 
categorical  exclusion  which  are  not 
clearly  within  a  typical  class  must  have 
no  more  environmental  impact  than 
those  which  are. 

1.  Administrative  actions,  such  as 
road  and  area  closures:  restrictions  on 
travel  or  nse,  such  as  camping,  boating, 
or  hunting;  and  posting  signs  and 
markers. 

2.  Construction  of  low-impact 
facilities  or  improvements,  such  as 
auxiliary  support  buildings  or  other 
structures:  picnic  areas  and 
campgrounds:  temporary  and  other  low- 
standard  roads,  such  as  traffic  service 
level  "D"  roads  (FSH  7709.56):  and  trails. 

3.  Repair  and  maintenance  activities, 
such  as  on  buildings,  grounds,  trails, 
rights-of-way,  and  range  improvements. 

4.  Low-impact  silvicultural  activities 
that  are  limited  in  size  and  duration  and 
that  primarily  use  existing  roads  and 


facilities,  such  as  firewood  and 
miscellaneous  forest  product  sales: 
salvage,  thinning,^  and  small  harvest  cuts 
of  less  than  100  thousand  board  feet  or 
less  than  10  acres;  site  preparation:  and 
planting  and  seeding. 

5.  Low-impact  range  management 
activities,  such  as  fencing,  seeding,  and 
installing  water  facilities. 

6.  Issuance  or  modification  of 
authorisations  or  agreements  for  such 
uses  of  lands  or  facilities  as  road 
maintenance  and  additional  use  of 
existing  roads,  rights-of-way,  and 
easements. 

7.  Low-impact  pest  management 
activities,  such  as  suppressing  nuisance 
insects  and  poisonous  plants  in 
campgrounds  and  picnic  areas; 
controlling  cone  and  seed  insects  in 
seed  orchards;  and  fumigating  to  control 
weeds  in  nurseries. 

8.  Mineral  and  energy  activities  of 
limited  size,  duration,  and  degree  of 
disturbance,  such  as  preliminary 
exploration  and  removal  of  small 
mineral  samples. 

9.  Fish  and  wildlife  management 
activities,  such  as  improving  habitat, 
installing  fish  ladders,  and  stocking 
native  or  established  species. 

10.  Transfer  of  interests  in  land,  such 
as  sales,  exchanges,  or  interchanges 
pursuant  to  the  Small  Tracts  Act: 
purchases  and  gifts;  and  small  transfers 
and  trades  wi^h  other  Federal  agencies. 

(FR  Doc.  88-17659  Filed  8-4-«a;  8?»5  ami 
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Urnp<)ua  National  Forest  Boundary 
Extension,  TiUer  Administrative  Site 

agency:  Forest  Service,  USDA. 
action:  Notice  of  boundary  extension. 

summary:  The  Secretary  of  Agriculture 
has  approved  estabhshment  of  a 
purchase  unit  and  the  extension  of  the 
boundaries  of  the  Umpqua  National 
Forest  to  include  the  Tiller 
Administrative  Site.  A  copy  of  the  order 
as  signed  by  the  Secretary  is  set  out  at 
the  end  of  this  notice. 

EFFEGTtVE  DATE:  By  order  of  the 
Secretary  of  Agriculture,  the  boundary 
revision  was  effective  June  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  R.  Johnson,  Lands  Specialist, 
USDA,  Forest  Service.  P.O.  Box  96090, 
Washington,  DC  20090-6090.  (703)  235- 
2406. 


Date:  July  26. 1988. 

Gearge  M.  Laoaait). 

Assocmte  Chief. 

OfHce  of  the  Secretary 

Change  in  Boundary  of  Umpqua 
National  Forest 

Pursuant  to  authority  vested  in  the 
Secretary  of  Agriculture  by  section  11  of 
the  Act  of  March  1, 1911,  (36  Stat.  961) 
as  amended,  notice  is  hereby  given  of 
the  establishment  of  a  purchase  unit  and 
the  extension  of  the  boundaries  of  the 
Umpqua  National  Forest  as  described 
below  to  include  the  same  and  all  lands 
within  the  Umpqua  National  Forest  as 
adjusted  that  have  been  acquired  by  the 
United  States  under  the  Act  of  March  3, 
1925.  the  Act  of  April  8, 1985  and  the  Act 
of  August  3, 1956.  and  which,  by  statute 
(Act  of  September  2, 19aa  72  Stat  1571), 
now  attain  status  as  National  Forest 
land  subject  to  the  Act  of  March  1, 1911. 

LiHpqua  NabofMl  Faraat.  Ora«oa.  Willaawtto 
Mericlan 

Douglas  County 

The  following,  property  is  located  in  WMi 
NEy4,  NEV4  NWV,  Sec  33,  T.30  S.,  R.2  W.. 
W.M.: 

Beginning  at  a  point,  which  is  the  EVi« 
comer  of  section  33,  thence  N89°42'W  9ia34 
feet,  thence  S44°52'W  123a96  feet  thence 
S23°48'W  I96w67  feet  to  a  point  opposite  e 
Engineer's  station  1220 -«- 38.05  on  the  North 
Right-of-Way  line  of  Douglas  County  Rd.  -1. 
thence  S64'13'E  along  said  Right-of-way 
393.18  feet  thence  Sems'E  84.48  feet  along 
said  Right-of-way.  thence  S5S°01'E  100.66  feel 
to  South  line  of  NW'/4NEV*  of  Section  33. 
thence  S8»°37'E  531.08  feet  along  said  South 
hne.  thence  S48°34  W  32&00  feet  thence 
Sse-SS'W  4571  feet  to  a  point  on  the 
Nourthem  Right-of-way  line  of  Doiif;las 
County  Road  «1,  thence  S42'2flE  121.12  feet 
along  said  Right-of-way  line,  thence  S44°45'E 
292.  60  feet  along  said  Right-of-way,  thence 
S61°57'E  378.24  feet  along  said  Right-of-way 
line,  thence  S78''04E  262.58  feet  along  said 
Right-of-way  line,  thence  S78"04'E  74.21  feet 
along  said  Right-of-way  line,  thence  NO°02'W 
783.40  feet,  thence  NO°02W  884.15  feet, 
thence  S39°18W  652.92  feet,  thence  S40°50'W 
230.55  feet  thence  N48'10'W  192.90  feet, 
thence  N40''50'E  230.99  feet,  thence  N41°32' 
609.23  feet,  thence  N39'41'  243.40  feel,  thence 
NO°02'W  176.87  feet  to  point  of  beginning 
containing  51.40  acres  more  or  less. 

Effective  Date;  This  order  is  effective  on 
the  21th  of  )<ine.  1988. 

Richard  E.  Ling, 

Secretary.  Department  of  Agriculture. 
(FR  Doc.  88-17660  FHed  »-4-8»:  8:45  am] 
BtLUNQ  CODE  3410-11-« 


Federal  Register  /  Vol  53,  Na  151  /  Friday.  August  5,  1988  /  Noticea 29507 


Rural  Electrification  Administration 

Oglethorpe  Power  Corp^  Tuciter,  GA; 
Proposed  Loan  Guarantee 

AOBtCV:  Rural  Electrification 
Administration  (REA).  USDA. 
ACTION:  Proposed  L^an  Guarantee. 

summary:  Under  the  authority  of  Pub.  L. 
9S-32  (87  Stat.  65)  and  in  conformance 
with  applicable  agency  policies  and 
procedures  as  set  forth  in  REA  Bulletin 
20-22  (Guarantee  of  Loans  for  Bulk 
Power  Supply  FaciUties),  notice  is 
hereby  given  that  the  Administrator  of 
REA  will  consider  providing  a  guarantee 
supported  by  the  full  faith  and  credit  of 
the  United  States  of  America  for  a  loan 
in  the  approximate  amount  of 
$704,000,000  to  Oglethorpe  Power 
Corporation  (Oglethorpe).  Tucker, 
Georgia.  This  loan  guarantee  will 
provide  funds  needed  to  complete 
construction  of  the  Rocky  Mountain 
Pumped  Storage  Hydroelectric  Project 
(Project),  whidi  includes  two  reservoirs, 
two  auxiliary  pools,  approximately  2.700 
feet  of  tunnel  and  penstock,  a  nominal 
800  MW  power  plant,  a  switching 
station,  and  2.7  miles  of  230  kV 
transmission  lijae.  The  investment 
requirements  for  this  application  may  be 
revised  as  a  result  of  subsequent 
engineering  and  other  studies.  Based 
upon  an  estimate  of  the  fmal  direct 
construction  cost,  Georgia  Power 
Company  has  completed  approximately 
15  percent  of  the  Project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  F.F.  Stacy,  jr..  President  and  Chief 
Executive  Officer,  Oglethorpe  Power 
Corporation,  P.O.  Box  1349.  Tucker, 
Georgia  30085-1349. 

SUPPLEMENTARY  INFORMATION:  Legally 
organized  lending  agencies  capable  of 
making,  holding  and  servicing  the  loan 
proposed  to  be  guaranteed  may  obtain 
information  on  the  proposed  Project, 
including  the  engineering  and  economic 
feasibility  studies  and  the  proposed 
schedule  for  advances  to  the  borrower 
of  the  guaranteed  loan  funds  from  Mr. 
Stacy  at  the  address  given  above.  In 
order  to  be  considered,  proposals  must 
be  submitted  on  or  before  September  6, 
1988  to  Mr.  Stacy.  The  right  is  reserved 
to  give  such  consideration  and  to  make 
such  evaluation  or  other  disposition  of 
all  proposals  received  as  Oglethorpe 
and  REA  deem  appropriate.  Prospective 
lenders  are  advised  that  the  guaranteed 
financing  for  this  I*roject  is  available 
from  the  Federal  Financing  Bank  under 
a  standing  a^«ement  with  the  Rural 
Electrification  Administration. 

Copies  of  REA  Bulletin  20-22  are 
available  from  the  Director,  Public 
Information  Office.  Rural  ElectriHcation 


Administration,  U.S.  Department  of 
Agricuhure,  Washington,  DC  20250. 

This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.850 — 
Rural  Electrification  Lx)ans  and  Loan 
Guarantees. 

Dated:  ]iily  29, 1988. 
Harold  V.  Hiuiter. 
Administrator. 
(FR  Doc.  88-17662  Filed  8-4-88;  8:45  am| 

BILLING  CODE  3410-15-M 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Minority  Business 
Development  Agency. 

TitJe:  Quarterly  Narrative 
Performance  Report. 

Form  Number  Agency — None  OMB 
0640-0007. 

Type  of  Request:  Revision. 

Burden:  600  Responses  9600  reporting 
hours.  Average  hours  per  response — ^16. 

Needs  and  Uses:  Information  is  used 
to  compare  the  individual  organization's 
accomplishments  against  its 
performance  goals  and  to  evaluate 
overall  results  of  the  agency's  funded 
programs. 

Affected  Public:  Project  Operators. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  beneHt. 

OMB  Desk  Officer:  John  Griffen,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  1, 1988. 
Edward  Midiais, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
|FR  Doc.  88>-17643  Filed  8-4-88:  8:45  am) 
BIUING  COM  1610-€W-« 


International  Trade  Administration 
IA-475-0591 

Pressure  Sensitive  Plastic  Tape  From 
Italy;  Preliminary  Results  of 
Antidumping  Dirty  Administrative 
Review  and  Tentative  Determination 
To  Revotte  In  Part 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Tentative  Determination  to 
Revoke  in  Part. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  finding  on  pressure 
sensitive  plastic  tape  from  Italy.  The 
review  covers  four  manufacturers  and/ 
or  exporters  of  this  merchandise  to  the 
U.S.  and  generally  the  period  October  1, 
1986  through  September  30, 1987.  The 
review  indicates  the  existence  of 
dumping  margins  for  three  firms  during 
the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value.  The  Department  has  also 
tentatively  determined  to  revoke  the 
finding  with  respect  to  two  firms.  Boston 
and  Manuli. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke  in 
part. 

EFFECTIVE  DATE:  August  5, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Eugenio  Parisi  or  Joim  Kugelman.  Office 
of  Compliance,  International  Trade 
Administration.  U5.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-2923/3601. 

SUPPLENKNTARY  INFORMATION: 

Background 

On  May  9, 1988,  the  Department 
published  in  the  Federal  Register  (53  FR 
16444)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  pressure 
sensitive  plastic  tape  from  Italy.  The 
petitioner  and  respondents  requested  in 
accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review.  We  published 
a  notice  of  initiation  of  the  antidumping 
duty  administrative  review  on 
November  18, 1987  (52  FR  44161).  The 
Department  has  now  conducted  that 
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administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  pressure  sensitive  plastic 
tape  measuring  over  1%  inches  in  width 
and  not  exceeding  4  mils  in  thickness, 
currently  classifiable  under  items 
790.5530.  790.5545.  and  790.5555  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  and  Harmonized  System  item 
numbers  3919.90.20,  3919.90.50. 
4811.21.0a  4«21.90.20.  4823.11.00,  and 
5906.10.00. 

The  review  covers  four  manufacturers 
and/or  exporters  to  the  U.S.  of  Italian 
pressure  sensitive  plastic  tape  and 
generally  the  period  October  1, 1986 
through  September  30, 1987. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the 
packed,  c.i.f.  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  adjustments,  where  applicable,  for 
brokerage  fees,  ocean  freight,  foreign 
inland  freight,  and  marine  insurance.  No 
other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act. 
because  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed,  ex-factory  or 
delivered  price  to  unrelated  purchasers 
in  the  home  market.  Where  applicable, 
we  made  adjustments  for  inland  freight, 
differences  in  credit  expenses, 
discounts,  and  differences  in  packing. 
NARs  claim  for  an  adjustment  for 
merchandise  differences  was 
inadequate.  NAR  has  had  seven  months 
and  numerous  opportunities  to  submit 
data  to  support  a  differences-in- 
merchandise  adjustment  with  respect  to 
pressure  sensitive  tape  sold  in  the  U.S. 
and  in  the  home  market.  Despite  several 
submissions.  NAR  failed  to  provide  the 
Department  with  an  adequate  response 
to  questions  concerning  its  differences- 
in-merchandise  claim.  NAR  failed  to 
provide  (1)  direct  factory  overhead,  (2) 
cost  data  for  several  tape  widths,  and 
(3)  any  explanation  of  its  production 
process.  In  addition,  there  are 
inconsistencies  between  NAR's  )une  13, 
1988  and  July  6. 1988  submissions  in  that 
certain  information  was  listed  in  one 
submission  but  not  the  other.  Given  all 


of  the  above  deficiencies  and 
inconsistencies,  we  are  compelled  to 
resort  to  the  use  of  the  data  used  in  the 
last  review  as  best  information 
available.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist: 


Manufacturer/exporter 


NAR 

Manuli 

Irplastnastri . 
Boston 


Twne  period 


Margin 
(Percent) 


to/86-9/87 
10/86-9/87 
10/66-9/87 
10/85-9/87 


2.45 

'0 

12  66 

■8.67 


'  No  srupments  during  Itie  period;  margins  from 
last  review  in  wtiich  ttiere  were  shipments 

Parties  to  the  proceeding  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 

Rebuttal  briefs  and  rebuttals  to 
written  comments,  limited  to  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  for  by  §  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  these  firms.  For  any 
shipments  of  this  merchandise 
manufactured  or  exported  by  the 
remaining  known  manufacturers  and/or 
exporters  not  covered  in  this  review,  the 
cash  deposit  will  continue  to  be  at  the 
rate  published  in  the  final  results  of  the 
last  administrative  review  for  these 
firms  (51  FR  43955,  December  5,  1986). 
For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 


after  September  30, 1987  and  who  is 
unrelated  to  the  reviewed  firms  or  any 
previously  reviewed  firm,  a  cash  deposit 
of  2.45  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Italian  pressure  sensitive 
plastic  tape  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

Boston  made  no  shipments  to  the 
United  States  for  four  years  and  Manuli 
made  no  sales  at  less  than  fair  value  for 
one  year  and  no  shipments  to  the  United 
States  for  two  years.  Boston  and  Manuli 
have  requested  partial  revocation  of  the 
finding  and.  as  provided  for  in 
§  353.54(e)  of  the  Commerce 
Regulations,  both  firms  have  agreed  in 
writing  to  an  immediate  suspension  of 
hquidation  and  reinstatement  in  the 
finding  under  circumstances  specified  in 
the  written  agreements. 

Therefore,  we  tentatively  determine  to 
revoke  in  part  the  antidumping  finding 
on  pressure  sensitive  plastic  tape  from 
Italy  with  respect  to  Boston  and  Manuli. 
It  this  partial  revocation  is  made  final,  it 
will  apply  to  all  unliquidated  entries  of 
this  merchandise  manufactured  and 
exported  by  Boston  or  Manuli  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October  1, 
1987. 

This  administrative  review,  tentative 
determination  to  revoke  in  part,  and 
notice  are  in  accordance  with  sections 
751  {a)(l)  and  (c)  of  the  Tariff  Act  (19 
U.S.C.  1675  (a)(1),  (c))  and  19  CFR 
353.53a  and  353.54. 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

Date:  ]uly  29,  1988. 

(FR  Doc.  88-17644  Filed  ft-4-88:  8:45  am) 

BILLING  CODE  3S10-OS-M 


(A-405-0711 

Viscose  Rayon  Staple  Fit>er  From 
Finland;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 

In  response  to  a  request  by  the 
petitioner,  the  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  finding  on  viscose 
rayon  staple  fiber  from  Finland.  The 
review  covers  Kemira  Oy  Sateri  and  the 
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period  March  1. 1987  through  February 
29, 1988.  We  found  no  dumping  margin 
during  the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  Augtist  5,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Victor  or  David  Mueller,  Office 
of  Compliance,  international  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5222/2923. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  12, 1988,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
4196)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  viscose  rayon 
staple  fiber  from  Finland  (44  FR  17156, 
March  21, 1979).  The  petitioner 
requested  in  accordance  with 
§  353.53a(a]  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  pubhshed  the 
notice  of  initiation  on  April  27, 1988  (53 
FR  15083).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Acf). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classincation  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Schedule  of  the  United  States  ('TSUS") 
item  numbers  and  the  appropriate  HS 
item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUS,  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbers  as  well  as  the  TSUS  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20330.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  viscose  rayon  staple  fiber. 


except  solution  dyed,  in  noncontinuous 
form,  not  carded,  not  combed  and  not 
otherwise  processed,  wholly  of 
filaments  (except  laminated  filaments 
and  plexiform  filaments),  currently 
classifiable  in  TSUSA  items  309.4320 
and  309.4325.  This  product  is  currently 
classifiable  under  HS  item  numbers 
5504.10.00  and  5504.90.00. 

The  review  covers  Kemira  Oy  Sateri 
and  the  period  March  1, 1987  through 
February  29, 1988. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price, 
because  all  sales  were  made  to 
unrelated  parties  prior  to  importation,  as 
defined  in  section  772  of  the  Tariff  Act 
of  1930. 19  U.S.C.  1677a  ("the  Tariff 
Act").  Purchase  price  was  based  on  the 
delivered,  packed  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  adjustments  for  handling,  foreign 
inland  freight,  ocean  freight  and 
insurance.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Vahie 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Act,  since 
there  were  sufficient  sales  of  such  or 
similar  merchandise  in  the  home  market. 
Home  market  price  was  based  on  the 
ex-factory  price  to  unrelated  purchasers 
in  the  home  market.  We  made 
adjustments  for  a  cash  discount  and 
differences  in  credit  expenses.  No  other 
adjustments  were  claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
no  dumping  margin  exists  for  Kemira  Oy 
Sateri  for  the  period  March  1. 1967 
through  February  29, 1988. 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  after  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested 
will  be  held  35  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Prehearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  no  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act,  the 


Department  shall  not  require  any  cash 
deposit  of  estimated  antidumping  duties 
for  Kemira  Oy  Sateri.  For  any  future 
entries  of  this  merchandise  from  a  new 
exporter,  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  February  29. 
1988  and  who  is  unrelated  to  the 
reviewed  firm,  no  cash  deposit  shall  be 
required.  These  cash  deposit 
requirements  are  effective  for  all 
shipments  of  Finnish  viscose  rayon 
staple  fiber  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U5.C.  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a]. 
fan  W.  Mares, 

Assistant  Secretary  for  Import 

A  dministration. 

[FR  Doc.  88-17645  Filed  8-4-88;  8:45  am) 

BtUJNftCOOE  36W-06-M 


National  Oceanic  wnA  Atmospheric 
Administration 

(Docket  No.  8073S-8135I 

Family  of  Services  and  Climate  Dial-Up 
Service 

agency:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
National  Oceanic  and  Atmospheric 
Administration's  (NOAA)  FY  89  fee 
schedule  for  the  National  Weather 
Service's  (NWS)  Family  of  Services 
(FOS)  and  the  Climate  Analysis  Center's 
(CAC)  Chmate  Dial-Up  Service.  The 
FOS  and  the  CAC  Climate  Dial-Up 
Service  provide  external  user  access  to 
near  real-time  weather  and  Qood  data 
and  other  information  as  wefl  as 
climatalogical  data  accessible  in  the 
Washington  area.  This  notice  announces 
the  fee  schedule  for  the  eight  medium 
speed  communication  services  which 
make  up  the  FOS  as  well  as  the  CAC 
Climate  Dial-Up  Service.  It  further  lists 
the  points  of  contact  for  each  of  these 
services. 

FOR  FURTHER  INFORMATION  CONTACT 
Edward  M.  Gross,  Constituent  Affairs 
Officer  (NWS).  8060  13th  SU^et.  Silver 
Spring,  Maryland  20910.  (301)  427-7258. 

SUPPl£MENTARV  INFORMATION:  Although 

the  Department  of  Commerce/NOAA/ 
NWS  is  not  legally  required  to  issue  this 
notice  of  fees  under  15  U.S.C.  1525.  the 
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notice  is  being  issued  as  a  matter  of 

general  policy. 

Authority:  15  U.S.C.  313  and  15  U.S.C.  1525. 

Date:  July  29,  1988. 
Elbert  W.  Friday.  ]t.. 

Assistant  Administrator  for  Weather 
Senices. 

NOAA  announces  the  FY  89  fee 
schedule  for  the  National  Weather 
Service  (NWS)  Family  of  Services  (FOS) 
and  the  Climate  Analysis  Center  (CAC) 
Climate  Dial-Up  Service. 

The  FOS  provides  external  user 
access  to  near  real-time  weather  and 
flood  data  and  information  available  on 
a  family  medium  speed  communication 
services  accessed  in  the  Washington 
area.  The  FOS  is  divided  into  eight 
services  described  below.  Along  with 
the  service  description  is  the  one-time 
connection  fee  which  covers  the 
expense  related  to  establishing  service 
and  the  annual  maintenance  fee  which 
covers  the  Government's  expense  in 
maintaining  the  service  provided.  This 
expense  includes  direct  labor  and  other 
related  costs  as  well  as  computer  and 
communication  costs.  Each  years  annual 
service  fee  is  based  on  the  previous 
years  costs  for  that  individual  service 
divided  by  the  number  of  direct 
subscribers. 


The  family  of  services 


One 

time 
connec- 
tion fee 


FY  89 
tee 


Thie  family  of  services 

One 

time          FY  89 
corviec-         fee 
tion  fee 

PublK  Product  Service  (PPSt... 

S2,500 

Forecasts  and  warnings  In  an 
easily-read,   plain   language 
format. 

UMI 


Public  Product  Senrice  Back- 
up (PPSBt 

Same  as  PubKc  Product  Serv- 
ice. 

Domestic  Data  Service  (.DOS).. 

Coded  observations,  reports, 
forecasts,  and  analysis. 

Interrtationeri  Data  Service 
(IDS) 

Worldwide  coded  observa- 
tions, reports,  and  forecasts. 

Numerical  Product  Ser^e 
iNPS) 

Global  model-derived  fore- 
casts and  analysis  in  a  gnd- 
ded  t>inary  format. 

Direct  Connect  Service  (DCS) . 

Same  as  NPS,  exception 
being  subscntier  fias  a 
direct  post  on  tfie  NWS 
Telecommunications  Gate- 
way. 

National  Facsimile  Service 
(NAFAX) 

100  facsimile  ctiarts  of  analy- 
sis, prognosis  arxl  observed 
data  including  10  satellite 
ptv>tos-analog  signal. 

Digital  Facsimile  Service 
(DIFAX) 


2.500 


2.S00 


5.000 


5.000 


8.500 


3,000 


3.500 


12,000 


24.500 


2,500  '      19,000 


300  facsimile  cliarts  o<  analy- 
sis, prognosis  and  observed 
data  similar  to  tlxise  on 
NAFAX  plus  international 
aviation  charts  and  agricul- 
tural products. 


2.500 


4.000 


With  the  exception  of  PPSB  and 
NAFAX  all  fees  remained  the  same  as  in 
FY  88  and  DCS  was  reduced. 

Besides  the  fees  listed  above. 
subscribers  are  required  to  pay  for  all 
related  telephone  line  charges  into  the 
Washington  area.  For  more  information 
on  the  Family  of  Services  please 
contact:  Edward  M.  Gross.  Constituent 
Affairs  Officer  (NWS).  8060  16th  Street, 
Rm.  1412,  Silver  Spring.  Maryland  20910. 

The  CAC  Climate  Dial-Up  Service 
provides  near  real-time  delivery  of 
climate  information  by  providing 
telephone-computer  menu  access  to  the 
CAC  data  base.  Up  until  this  year,  this 
service  was  considered  a  development 
system  and.  thus,  had  levied  no  charges. 
In  FY  89,  this  service  will  be  upgraded 
and  will  have  significant  enhanced 
capabilities.  The  user  fee  described 
below  will  be  based  on  the  number  of 
times  per  year  subscriber's  access  the 
service.  As  with  the  FOS,  the  fees  are 
required  to  recover  the  costs  for 
operating  this  ser\'ice.  In  addition, 
subscribers  will  continue  to  incur  long- 
distance charges  where  applicable. 

The  annual  fee  scale  for  the  CAC 
Climate  Dial-Up  Service  will  be  as 
follows: 

Very  Heavy  User  (100  or  more  calls 

per  year) S600 

Heavy  User  (52-99  calls  per  year) $400 

Moderate  User  (12-51  calls  per  year) $140 

Light  User  (1-11  calls  per  year) $48 

For  more  information  on  this  service 
contact:  Ms.  Joanna  M.  Dionne.  Climate 
Dial-Up  Service,  Room  805.  World 
Weather  Building.  Washington.  DC 
202.13.  Telephone:  301-763-8071. 

|FR  Doc.  88-17646  Filed  8-4-88:  8:45am) 

BILLING  CODE  3510-12-41 


Endangered  Species;  Application  for 
Permit:  Steve  W.  Ross  and  Dr.  Mary  L. 
Moser  (P423) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  endangered  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543).  the 
National  Marine  Fisheries  Service 


regulations  governing  endangered  fish 
and  wildlife  permits  (50  FR  Parts  217- 
222). 

Applicant:  Steve  W.  Ross.  Dr.  Mary  L. 
Moser,  Zoology  Department.  Box  7617. 
North  Carolina  State  University. 
Raleigh.  NC  27635-7617. 

Type  of  Permit:  Scientific  Research. 

Name  and  Number  of  Animals: 
Shortnose  sturgeon  [Acipenser 
brevirostrum]  10. 

Type  of  Take:  Sturgeon  will  be 
captured  using  bottom-set,  large-meshed 
gill  nets  and  weighed,  measured,  and 
tagged  for  population  studies. 

Location  of  Activity:  Cape  Fear  and 
Brunswick  Rivers.  North  Carolina  over  a 
1  year  period. 

Written  data  or  views  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U,S. 
Department  of  Commerce.  Washington. 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  are  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
1825  Connecticut  Avenue  NW., 
Washington.  DC;  and 

Director.  Northeast  Region.  National 
Marine  Fisheries  Service.  14  Elm 
Street.  Gloucester.  Massachusetts 
01930. 

Date:  August  1.  1988. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-17724  Filed  8-4-88:  8:45  am) 

BILLING  CODE  3S10-0e-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988  Addition 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Addition  to  procurement  list. 
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summary:  This  action  adds  to 
Procurement  List  1988  a  commodity  to 
be  produced  by  workshops  for  the  blind 
or  other  severely  handicapped. 

EFFECTIVE  DATE:  September  5, 1988. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

E.R.  Alley,  Jr.,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  June 
10, 1988,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  a  notice  (53  FR 
21885)  of  proposed  addition  to 
Procurement  List  1988,  December  10, 
1987  (52  FR  46926). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c,  85  Stat.  17  and  41  CFR  51-2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the  commodity 
procured  by  the  Government. 

Accordingly,  the  following  commodity 
is  hereby  added  to  Procurement  List 
1988. 

E.R.  Alley,  Jr., 
Acting  Executive  Director. 
[FR  Doc.  88-17717  Filed  8-4-88;  8:45  am) 
BILUNQ  CODE  6a20-33-M 


Procurement  List  1988;  Proposed 
Additions 

aqency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

Comments  must  be  received  on  or 
before:  September  5, 1988. 
ADDRESS:  Committe  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 


1107,  1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley,  Jr.,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1988,  December  10, 
1987  (52  FR  46926). 

Commodities 

Cover,  Generator  Set 

6115-00-941-1655         ' 
Folder,  File 

7530-00-990-8884 

(Requirements  for  Chicago,  Illinois, 
Supply  Distribution  Facility  only) 
Flagstaff,  Wood 

8345-00-242-3650 
Liner,  Flyer's  Trousers 

8415-00-844-9815 

8415-00-844-9816 

8415-0(>-«44-9817 

8415-00-844-9818 

Services 

Forms/Publication  Distribution 

U.S.  Department  of  Agriculture 

Landover,  Maryland 

Janitorial/Custodial 

U.S.  Army  Reserve  Center  #1 

4350  Kingshighway  Boulevard 

St.  Louis,  Missouri. 

E.R.  Alley,  Jr., 

Acting  Executive  Director. 

(FR  Doc.  88-17718  Filed  8-4-88:  8:45  am] 

BILUNO  CODE  6820-33-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

July  28, 1988. 

The  USAF  Scientific  Advisory  Board 
panel  on  Superconductors  for  Aerospace 
Applications  will  meet  on  August  31, 
1988  through  September  2, 1988  from  8:30 
p.m.  to  5:00  p.m.  at  the  Pentagon, 
Washington,  DC. 

The  purposes  of  this  meeting  are  to 
review  the  programs  of  various  Federal 
agencies  to  develop  high-temperature 
superconductors  and  to  identify  Air 


Force  missions  where  application  of 
these  new  technologies  may  provide  the 
most  benefit. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697^811. 
Palsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-17667  Filed  8-4-88;  8:45  am) 

BILLING  CODE  391(M)1-M 


USAF  Scientific  Advisory  Board; 
Meeting 

July  29. 1988. 

The  USAF  Scientific  Advisory  Board 
AD  Hoc  Committee  on  Aircraft 
Infrastructure — Subsystem  and 
Component  Reliability  Improvement 
Research  and  Development  Needs 
meeting  previously  published  on  July  6, 
1988.  53FR25363,  has  been  changed  to 
August  23, 1988,  from  8:00  a.m.  to  5:00 
p.m.,  at  the  Ogden  Air  Logistics  Center 
(OA-LC),  Hill  AFB,  UT,  and  on  August 
24, 1988  from  8:00  a.m.  to  5:00  p.m.,  at  the 
421  &  388  Tactical  Fighter  Wings,  Hill 
AFB,  UT. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  gather  information 
on  OA-LC's  and  two  typical  fighter 
wings'  perception  of  the  problem  and 
their  efforts  to  solve  them.  This  meeting 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b(c) 
of  Title  5,  United  States  Code, 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  88-17668  Filed  8-4-88;  8:45  am) 

BILLING  CODE  3»1(M)1-M 


DEPARTMENT  OF  EDUCATION 

National  Center  for  Education 
Statistics 

National  Assessment  of  Educational 
Progress  (NAEP);  Meeting 

ACTION:  Notice  of  a  public  meeting. 

The  National  Center  for  Education 
Statistics  will  hold  a  public  meeting  to 
discuss  changes  in  the  National 
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Assessment  of  Educational  Progress 
(NAEP)  resulting  from  amendments  to 
the  legislation  authorizing  NAEP  (Pub.  L 
100-297). 

The  meeting  will  be  held  on  Monday. 
August  IS.  1968  from  9:00  a.m.  to  12:00 
noon  in  Room  326,  555  New  jersey 
Avenue  NW..  Washington.  DC. 

Anyone  interested  in  obtaining  a  copy 
of  briefing  papers  on  the  issues  to  be 
discussed,  as  well  as  preliminary  plans 
for  the  1990  and  1992  assessments,  may 
request  these  documents  by  writing  or 
calling  Eugene  Owen.  NAEP  Project 
Officer,  Room  513b.  555  New  Jersey 
Avenue  NW.,  Washington.  DC.  20208; 
telephone:  202-357-674(5. 

The  public  is  invited  to  make 
comments  at  the  meeting  on  August  15 
or  to  submit  written  comments  before, 
during,  or  after  the  meeting,  but  no  later 
than  September  30. 1988. 

Dated:  August  3. 1988. 
Chester  E.  Fiwi.  |r^ 

Assislanl  Secretary  for  Educational  Research 

and  Improvement 

|FR  Doc.  88-17854  Filed  8^1-88;  8:45  am) 

BIUJMaCOOC< 


DEPARTMENT  OF  ENERGY 

Trespassing  On  DOE  Property;  Idaho 
Operations  Office  Properties 

AGENCY:  Department  of  Energy. 
action:  Designation  of  Idaho  operations 
office  properties  and  facilities  as  De- 
limits areas. 

summary:  The  Depatment  of  Energy 
(DOE)  hereby  amends  the  previously 
published  site  description  of  the  Crand 
junction  Pro)ect  Office  located  in  Grand 
junction,  Colorado  and  designates  the 
Component  Development  and 
Integration  Facility,  located  in  Butte, 
Montana;  the  Willow  Creek  Building, 
DOE  Headquarters  Building.  Technical 
Sciences  Building,  and  certain 
warehouse  facilities  all  located  in  Idaho 
Falls.  Idaho;  and  various  DOE  vehicle/ 
bus  parking  lots,  located  in  Idaho  Falls 
Arco,  Highway  20  in  Bonneville  County, 
Blackfoot,  Mackay,  Shelley,  Rexburg, 
Rigby,  and  Pocatello,  as  Off-Limits 
Areas  in  accordance  with  20  CFR  Part 
860.  thereby  making  it  a  federal  crime 
under  42  U.S.C.  2279a  for  unauthorized 
persons  to  enter  into  or  upon  these 
Idaho  Operations  Office  properties  and 
facilities.  If  unauthorized  entry  into  or 
upon  these  properties  is  into  an  area 
enclosed  by  a  fence,  wall,  floor,  roof  or 
other  such  standard  barrier,  conviction 
for  such  unauthorized  entry  may  result 
in  a  fine  of  not  more  than  $5,000  or 
imprisonment  for  not  more  than  one 
year  or  both.  If  unauthorized  entry  into 


or  upon  the  properties  is  into  an  area  not 
enclosed  by  a  fence,  wall,  floor,  roof,  or 
other  such  standard  barrier,  conviction 
for  such  unauthoized  entry  may  result  in 
a  fine  of  not  more  than  $1,000. 

FOII  FURTNER  INFORMATION  CONTACT: 

Jo  Ann  Williams,  Office  of  General 
Counsel,  1000  Independent*;  Avenue. 
SW..  Washington.  DC  20585.  (202)  252- 
6975:  D.].  Beigquist  Office  of  Chief 
Counsel.  Idaho  Operations  Office,  785 
DOE  Place.  Idaho  Falls,  Idaho  83402. 
(208)  526-1457. 

SUPftBKMTAIIV  INFORMATtON:  The 

Department  of  Energy  (EHDE).  successor 
agency  to  the  AtcMnic  Energy 
Commission  (AEC],  is  authorized, 
pursuant  to  section  229  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  227a)  and  section  104  of  the 
Energy  Reorganization  Act  of  1974  (42 
U.S.C.  5814).  as  implemented  by  10  CFR 
Part  860.  published  in  the  Federal 
Register  on  July  9. 1975  (40  FR  28789- 
28790).  and  section  301  of  the 
Department  of  Energy  Organization  Act 
(42  US.C.  7151),  to  prohibit  unauthorized 
entry  and  the  unauthorized  introduction 
of  weapons  or  dangerous  materials  into 
our  upon  any  DOE  facility,  installation 
or  real  property.  By  notice  dated 
October  19, 1965.  appearing  at  page 
13278  of  the  Federal  Register  (FR  Doc. 
65-11108).  the  Atomic  Energy 
Commission  prohibited  unauthorized 
entry  into  or  upon  the  Grand  Junction 
site  of  the  AEC.  This  notice  amends  the 
site  description  of  the  Grand  Junction 
site,  now  referred  to  as  the  Grand 
Junction  Project  Office.  The  DOE  also 
hereby  gives  notice  that  the  Component 
Development  and  Integration  Facility, 
located  in  Butte.  Montana;  the  Willow 
Creek  Building,  DOE  Headquarters 
Building.  Technical  Sciences  Building 
and  certain  warehouse  facilities,  all 
located  in  Idaho  Falls.  Idaho:  and 
various  DOE  vehicle/bus  parking  lots, 
located  in  Idaho  Falls,  Arco.  Highway  20 
in  Bonneville  County,  Blackfoot, 
Mackay,  Shelley,  Rexburg,  Rigby,  and 
Pocatello  are  designated  as  Off-Limits 
Areas.  Accordingly,  the  DOE  prohibits 
the  unauthorized  entry  and  the 
unauthorized  introduction  of  weapons  or 
dangerous  materials,  as  provided  in  10 
CFR  860.3  and  860.4  into  and  upon  these 
Idaho  Operations  Office  sites.  Except 
for  the  Grand  Junction  Project  Office, 
the  sites  referred  to  above  have  not 
previously  been  designated  as  Off- 
Limits  Areas.  Descriptions  of  the  sites 
being  designated  at  this  time  are  are 
follows: 

Grand  )imction  Project  Office  Facility 

All  that  portion  of  Lot  1  lying  west  of  the 
right  of  way  of  the  Denver  and  Rio  Grande 
Western  (DaRCW)  Railroad  Company,  and 


all  of  Lots  6  and  7.  excepting  out  a  tract  of 
land  located  in  Mesa  County.  Colorado, 
beginninfi  at  the  northeast  comer  of 
Government  Lot  7  of  Section  27.  Township  1 
South.  Range  1  WesL  Ute  Meridian;  thence 
south  along  said  section  line  927.111  feet; 
thence  N  15°13'0(r  W  960.80  feet:  thence  due 
east  252.18  feel  back  ol  the  tnie  point  of 
beginning,  containing  2.68  acres,  more  or  less: 
and  also  excepting  out  a  tract  of  land  located 
in  Mesa  County.  Colorado  Section  27.  TlS 
RlW  of  the  Ute  Meridian  more  particularly 
described  as  follows:  Commencing  at  the 
northeast  comer  SEy4  NEV4  Sec.  27. 
Township  1  Soutlu  Range  1  West,  Ute 
Meridian;  thence  N  36°44'34"  W  984.95  feet  to 
the  true  point  of  tjeginning,  that  l>eing  a  point 
on  the  west  R.O.W.  of  the  D&RGW  Railroad, 
thence  N  32°09'57"  W  91.61  feet;  thence  N 
56°13'47"  W  100.32  feel;  thence  N  89*0327"  W 
174.50  feet;  thence  S  85*10'12"  W  282.68  feet; 
thence  S  72°14'54"  W  58.59  feet:  thence  S 
51°07'33"  W  201.80  feet:  thence  S  47'34'54"  W 
224.76  feet;  thence  S  38*11'37"  W  113.15  feet: 
thence  S  45*25*28"  W  53.64  feel:  thencr  S 
05°28'49"  E  43.4  8  feet  to  existing  fence  line: 
thence  along  said  fence  S  38°53'0B"  W  34.42 
feet;  to  the  high  water  mark  of  the  Gunnison 
River,  thence  along  said  high  water  mark  for 
the  following  eight  courses:  N  08°15'56"  W 
282.72  feet:  N  0O°3r4O"  E  242.34  feet;  N 
88*04'0r'  E  88.18  feet;  N  87*1T15"  E  209.44 
feet;  N  87''04'11"  E  251.57  feet;  N  82*29'46 "  E 
229.91  feet;  N  82'54'Oe"  E  162.91  feet;  N 
80°12'18"  E  288.04  feet  to  the  intersection  of 
the  west  ROW  of  the  DARGW  Railroad; 
thence  along  the  arc  of  a  curve  to  the  left 
whose  radius  is  1030.00  feet  and  whose  long 
chord  bears  S  15°58'10"  W  311.12  feet  to  the 
true  point  of  beginning,  containing  5.32  acres 
more  or  less;  all  being  subject  to  fenced  right- 
of-way  of  the  D&RGW  Railroad  Co..  all  being 
in  Section  27,  township  1  South,  Range  1 
West,  Ute  Meridian,  Mesa  County,  Colo., 
containing  47.71  acres  of  land,  more  or  less; 
and  that  portion  of  the  NW'A  of  the  SW'A  of 
Section  26,  Township  1  South,  Range  1  West, 
Ute  Meridian  Mesa  County,  Colo.,  lying 
between  the  fenced  right-of-way  of  the 
D&RGW  Railroad  and  the  Gunnison  River, 
containing  approximately  0.91  acres  of  land: 
together  with  the  private  railroad  spur 
thereon,  and  all  rights  appurtenant  thereto, 
also  all  water  and  water  rights  used  thereon 
or  appurtenant  thereto,  including  the  private 
line  from  the  artesian  well,  and  all  rights  in 
connection  therewith,  and  all  buildings  and 
improvements  thereon. 

Component  Development  and  Inlegration 
Facility 

A  tract  of  land  located  in  the  north  half  of 
Section  18.  Towship  2  North,  Range  7  West. 
Montana  Principal  Meridian.  County  of  Silver 
Bow,  State  of  Montana,  more  particularly 
described  as  follows: 

Beginning  at  the  point  of  intersection  of  the 
north  boundary  of  said  Section  18,  Township 
2  North,  Range  7  West.  M.P.M.,  and  the  west 
boundary  of  the  right-of-way  of  the  Chicago, 
Milwaukee.  St.  Paul  and  Pacific  Railway  and 
running  thence  South  88°23'  West  along  the 
north  boundary  of  said  Section  IS  a  distance 
of  2,064.88  feet:  thence  South  a  distance  of 
1.223.5  feet;  thence  North  89°23'  East  a 
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distance  of  1,741.80  feet  to  a  point  in  the  west 
boundary  of  the  CM.  St.  P.  Ry.  right-of-way; 
thence  North  14°35'  East  along  said  right-of- 
way  boundary  a  distance  of  1,265.25  feet  to 
the  place  of  beginning  containing  53.15  acres. 
more  or  less. 

Willow  Creek  Building 

Tract  1:  Lot  1,  Block  1,  KEEPER  OFFICE 
PARK  ADDITION,  to  the  City  of  Idaho  Falls. 
County  of  Bonneville.  State  of  Idaho, 
according  to  the  recorded  plat  thereof. 

Tract  2:  That  part  of  Lot  2,  lying  South  of 
the  Railroad  right  of  way.  Section  12, 
Township  2  North,  Range  37  East,  Boise 
Meridian,  Bonneville  County,  Idaho, 

DOE  Headquarters  Building 

Lot  1,  Block  1,  of  the  DOE  Addition  to  the 
City  of  Idaho  Falls.  Idaho. 

Technical  Sciences  Building  A 

All  of  Lot  2  Block  3  of  the  Hatch- 
Grandview  Subdivision,  Division  No.  3  to  the 
City  of  Idaho  Falls,  Idaho,  and  a  portion  of 
Lot  1  Block  3  of  said  Subdivision,  described 
as  follows: 

Beginning  at  the  N.W.  Comer  of  Lot  1, 
Block  3  of  the  Hatch-Crandview  Subdivision, 
Division  No.  3  to  the  City  of  Idaho  Falls, 
Idaho,  and  running  thence  S  0°34'14"  W 
248.60  feet  to  the  S.W.  Comer  of  said  Lot  1, 
said  comer  being  a  point  on  a  curve  with  the 
radius  of  703.39  feet  and  a  chord  that  bears  S 
86°53'47'  E  64.22  feet:  thence  to  the  left  along 
said  curve  64.24  feet;  thence  N  0°34'14"  E 
251.44  feet,  parallel  to,  and  10  feet  West  of  an 
existing  building;  thence  N  89"'25'46"  W  64.16 
feet  to  the  point  of  beginning,  containing 
16.072  square  feet. 

Technical  Sciences  Building  B 

Three  tracts  of  real  property  described  as 
Lot  7  of  Block  2.  Lot  1  of  Block  3.  and  Lot  2  of 
Block  3  in  the  Hatch-Grandview  Subdivision 
Division  No.  3  to  the  City  of  Idaho  Falls. 
Bonneville  County,  Idaho,  within  the  SW  V« 
of  Section  13,  Township  2  North,  Range  37 
East  Boise  Meridian. 

Warehouse  Space  in  Idaho  Falls,  Idaho 

A  41.850  square  foot  portion  of  the  entire 
Lessor  property  of  approximately  10  acres, 
located  in  Lot  4,  Block  1,  Growth  Center 
Addition,  Division  No,  1,  situated  in  the  City 
of  Idaho  Falls,  Bonneville  County,  State  of 
Idaho,  comprising  15,500  square  feet  of  floor 
space,  910  square  feet  of  loading  dock,  a 
railroad  spur,  and  25,440  square  feet  of  paved 
and  unpaved  loading  and  parking  area. 

DOE  Vehicle/Bus  Parking  Facilities: 

Idaho  Falls  Bus  Parking  Facility 

The  South  160.41  feet  of  Lot  8  and  all  of 
Lots  9  through  13,  Block  1  of  the  Chaffin 
Addition.  Division  No.  2,  to  the  City  of  Idaho 
Falls,  Idaho,  with  improvements  as  cited  in 
EG&G  Specification  A-EXS-40031,  Revision 
B. 

Technical  Sciences  Building  Parking  Facility 

Beginning  at  the  northeast  comer  of  Lot  1  A, 
Block  2,  in  Division  4  of  the  Idaho  Falls 
Airport  Industrial  Park,  City  of  Idaho  Falls, 
Bonneville  County,  Idaho;  thence  proceeding 
west  along  the  north  property  line  a  distance 


of  approximately  180  feet,  thence  south  in  a 
direction  parallel  to  the  west  property  line 
until  intersection  with  the  south  property  line 
is  reached,  thence  east  along  the  south 
property  line  to  the  southeast  comer,  thence 
north  to  the  point  of  beginning,  containing 
approximately  .83  acres. 

Arco  Bus  Parking  Facility 

Excluding  that  portion  of  land  upon  which 
the  Golden  West  Cafe  is  situated,  Tract  No. 
10,  commencing  at  a  point  1644.85  feet  South 
89'54'  West  and  881.72  feet  North  O'Ol'  East 
of  the  S'/4  comer  of  Section  31,  Township  4 
North,  Range  27  East,  Boise  Meridian,  Butte 
County,  Idaho,  to  the  point  of  beginning; 
continuing  thence  North  B9'54'  East  526.80 
feet,  thence  South  0*01'  West  206.72  feet  to 
the  point  of  beginning,  together  with  any  and 
all  options,  rights  and  appurtenances 
thereunder  and  extensions  and  renewals 
thereof. 

Highway  20,  Bonneville  County,  Vehicle 
Parking  Facility 

From  the  N.  W.  Comer  of  Section  22 
Township  2  North.  Range  37  East,  Boise 
Meridian,  there  is  a  highway  marker  30'  East 
and  36'  South.  From  that  highway  marker  the 
plot  will  run  South  0°21'  for  a  distance  of  two 
hundred  twenty  feet;  then  east  90''21'  for  a 
distance  of  fifty  feet;  then  North  0*-21'  for  a 
distance  of  two  hundred  twenty  feet;  then 
West  89''39'  a  distance  of  fifty  feet,  along  with 
rights  of  ingress  and  egress  to  and  from  said 
above  described  tract,  more  particularly 
described  as  follows: 

Beginning  at  a  point  which  is  33  feet  south 
0°21'  west  of  the  NW  comer  of  Section  22, 
Township  2  North,  Range  37  East,  Boise 
Meridian,  said  point  of  beginning  being 
coincident  with  the  west  section  line  of  said 
Section  22,  thence  running  south  0''21'  west 
along  the  west  section  line  of  said  Section  22 
a  distance  of  284  feet;  thence  turning  and 
running  N  b9°\\'  East  a  distance  of  79  feet 
more  or  less,  to  the  west  meander  line  of  the 
Great  Western  Canal;  thence  continuing 
along  said  meander  line  N  7°42'  east  a 
distance  of  92.9  feet;  thence  N  47''25'  east  a 
distance  of  87.3  feet;  thence  N  15''42'  east  a 
distance  of  95  feet  more  or  less  to  the  south 
right-of-way  line  of  the  Shelley  New  Sweden 
Road;  thence  turning  and  running  along  said 
south  right-of-way  line  N  89*39'  west  a 
distance  of  16.5  feet  more  or  less  to  the  point 
of  beginning,  containing  a  calculated  area  of 
,767  acres  more  or  less. 

Blackfoot  Vehicle  Parking  Facility 

A  parcel  of  land  situated  in  Bingham 
County.  Idaho,  being  a  portion  of  the  SW  V4 
NWV4  of  Section  33,  Township  2  South, 
Range  35  East,  Boise  Meridian,  described  as 
follows,  to-wit: 

Commencing  at  the  Southwest  corner  of  the 
SW'/4  NWy4  of  Section  33,  Township  2  South, 
Range  35  East,  Boise  Meridian;  thence  South 
89'19'47'  East  along  the  South  line  of  said 
SEV4  NWVii,  a  distance  of  30.0  feet,  more  or 
less,  to  a  point  in  the  Easterly  right  of  way 
line  of  existing  Groveland  Road;  thence  North 
0*2307"  East  [shown  of  record  to  be  North) 
along  said  existing  Easterly  right  of  way  line 
429.75  feet  to  the  REAL  POINT  OF 
BEGINNING;  thence  East  435.7  feet;  thence 
North  220.0  feet;  thence  West  435.0  feet,  more 


or  less,  to  a  point  in  said  existing  Easterly 
right  of  way  line;  thence  Southerly  along  said 
existing  Easterly  right  of  way  line  220.0  feet, 
more  or  less,  to  the  REAL  POINT  OF 
BEGINNING. 

The  area  above  described  contains 
approximately  2.20  acres. 

Mackay  Bus  Parking  Facility 

Lots  22,  23  and  24,  Block  10,  City  of 
Mackay,  Idaho  Original  Townsite.  according 
to  the  official  plat  thereof  on  file  with  the 
Custer  County,  Idaho,  Recorder, 

Shelley  Bus  Parking  Facility 

The  North  176  feet  of  Lot  3,  of  the  re-plat  of 
Block  19,  of  the  City  of  Shelley,  Bingham 
County,  Idaho,  together  with  rights  of  ingress 
and  egress  thereto. 

Rexburg  Bus  Parking  Facility 

Beginning  37 V^  feet  South  of  the  N.W. 
corner  of  Lot  3,  Bock  33  of  the  Original 
Rexburg  Townsite:  thence  running  South 
127  V4  feet  to  the  Alley  right-of-way:  thence 
East  10  Rods:  thence  North  10  Rods;  thence 
West  65  feet:  thence  South  37  Mt  feet;  thence 
West  100  feet  to  the  point  of  beginning.  Said 
parcel  being  in  Madison  County,  State  of 
Idaho. 

Rigby  Bus  Parking  Fadlily 

Beginning  at  a  point  90  feet  North  and  1.064 
feet  West  of  the  Southeast  comer  of  the 
Southeast  quarter  of  Section  13,  Township  4 
North,  Range  38  East,  Boise  Meridian,  of 
Rigby,  Jefferson  County,  State  of  Idaho,  and 
mnning  thence  West  160  feet;  thence  North 
160  feet:  thence  East  160  feet:  thence  South 
160  feet  to  the  point  of  beginning,  together 
with  rights  of  ingress  and  egress  to  and  from 
said  tract. 

Pocatello  Bus  Parking  Facility 

Lots  16  and  17,  in  Block  2  of  the  Palmer 
Tracts,  which  is  part  of  the  subdivision  of  the 
northwest  quarter  of  the  Southeast  quarter. 
Section  6,  Township  7  South,  Range  35  East, 
Boise  Meridian,  less  the  Northeast  190  feet  by 
62  feet  of  Lot  17.  Said  parcel  being  in  the  City 
of  Pocatello,  Bannock  County,  State  of  Idaho. 

Notices  stating  the  pertinent 
prohibitions  of  10  CFR  860.3  and  860.4 
and  the  penalties  of  10  CFR  860.5  are 
being  posted  at  all  entrances  of  the 
above-referenced  areas  and  at  intervals 
along  their  perimeters,  as  provided  in  10 
CFR  860.6. 

Date:  July  18, 1988. 
William  L.  Barker, 

A  cling  Executive  Assistant  for  Defense 
Programs.  Department  of  Energy- 
|FR  Doc.  88-17742  Filed  8-4-88;  8:45  amj 

BILLING  CODE  «45(M>1-M 


Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies; 
Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  here  by  given  of  a 
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proposed  "snbsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Goveminent  of  the  United 
States  of  America  and  the  International 
Atomic  Energy  Agency  (IAEA) 
concerning  Peaceful  Apphcation  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community  fUERATOM) 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  ander  the  above-mentioned 
agreement*  involves  approval  for  the 
retransfer  of  85  unirradiated  research 
reactor  fuel  elements  from  the  ].W. 
Goethe  University  in  the  Federal 
Republic  of  Germany  to  the  Institute 
lozef  Stefan,  for  use  in  the  TRIGA 
reactor  in  Yugoslavia.  The  fuel  elements 
contain  23.483  kilograms  of  uranium 
enriched  to  approximately  19.78  percent 
in  the  isotope  nranium-235.  Retransfer 
document  number  RTD/IAEA{EU)-18. 
has  been  assigned  to  this  transaction. 

In  accordance  with  section  131  of  the 
Atomic  Enetgjr  Act  of  1954.  as  amended, 
it  has  been  lieteimined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  August  22. 
1988. 

Date:  August  2. 1988. 
For  the  Departsient  of  Energy. 
George  ].  Btadlcy.  |r.. 

Principai  Deputy  Assistant  Secretary  for 
Intemationai  Affairs  and  Energy 
Emergenciea. 

ira  Doc.  m~17741  File  8-4-88;  8:45  am| 

BIUJNQ  COOe  t4SD-01-M 


Federal  Energy  Regulatory 
Conunission 

IProJect  I4O.2S97-011,  et  al.l 

Hydroefectrte  Appffcations  RIed  with 
ttie  Commission;  Connecticut  Light 
and  Power  Co.  et  al. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application;  Amendment 
of  License. 

b.  Protect  No.:  2587-011. 

c.  Date  Filed-  )une  27. 1988. 

d.  Applicant:  Connecticut  Light  and 
Power  Company. 

e.  Name  of  Project:  Falls  Village 
Project. 


f.  Location:  On  the  Housatonic  River 
in  Litchfield  County.  Coimecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  18  U.S.C.  791(a)— a25{r). 

h.  Applicant  Cmitact:  Mr.  Robert  P. 
Wax,  Northeast  Utilities  Service 
Company,  P.O.  Box  27a  Hartford.  CT 
06141-027a  (203)  665-3838. 

i.  FERC  Contact:  Steven  H.  Rossi— 
(202)  376-9814. 

).  Conunent  Date:  September  21. 1968. 

k.  Descriptian  of  Project:  The 
applicant  proposes  to  amend  its  license 
by  deleting  the  Generating  Unit  No.  4 
development  amendment  to  its  license. 

The  Generating  Unit  No.  4  would  have 
consisted  of:  (1)  A  new  intake  structure 
on  the  existing  canal  forebay  at 
elevation  602  feet  msl;  (2)  a  9-fool- 
diameter.  3Q0-foot-long  steel  penstock: 
(3)  a  concrete  powerhouse  containing  a 
single  6,000-kW  generating  unit  at  a 
rated  head  of  90  feet  connected  to  the 
existing  7,500-kVA  transformer,  and  (4) 
appurtenant  facilities. 

The  applicant  states  that  this 
development  is  economically  infeasible 
at  this  time. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  Dl. 

2  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  10468-000. 

c.  Date  filed:  September  4, 1967. 

d.  Applicant:  Marsh  Valley 
Hydroelectric  Company,  an  Idaho 
Corporation. 

e.  Name  of  Project  Marsh  Valley. 

f.  LocatioD:  On  the  Portneuf  River  in 
Bannock  County.  Idaho  near  the  town  of 
McCammon.  T.9S.,  R.37E.,  Section  20, 
Boise  Meridan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact  Ted  S. 
Sorenson.  PJL,  550  Linden  Drive.  Idaho 
Falls.  ID.  83401  (208)  522-8069.  Randall 
C.  Budge.  Attorney  at  Law,  Center  Plaza. 
Comer  First  &  Center.  Pacatello.  ID 
83204. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely. 

j.  Comment  Date:  August  31, 1988. 

k.  Competing  Application:  Project  No. 
10242-000  Date  Filed:  January  12, 1987. 

1.  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of;  (1) 
An  existing  10-foot-high  diversion  dam 
at  elevation  4,921  feet,  diverting  water 
from  the  Portneuf  River  into;  (2)  the 
existing  11.670-foot-long  Portneuf-Marsh 
Valley  Irrigation  Canal:  (3)  a  7-foot-high 
concrete  diversion  structure  located  on 
the  existing  Portneuf-Marsh  Valley 
Canal  at  elevation  4.911  feet  (4]  an 
intake  structure:  (5)  a  500-foot-long,  60  or 
72-inch-diameter  penstock;  (6)  a 


powerhouse  containing  a  single  turbine- 
generator  unit  with  a  rated  capacity  of 
1,700  kW  operating  under  an  average 
head  of  96  feet  (7)  a  50-foot-long  tailrace 
discharging  into  the  Portneuf  Riven  (8)  a 
0.5-mile-long,  12.4-kV  transmission  line, 
tying  into  an  existing  Utah  Power  and 
Light  Company's  line:  and  (9) 
appurtenant  facilities. 

m.  Purpose  of  Project  Project  power 
will  be  sold  to  Utah  Power  &  Light 
Company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C,  and  Dl. 

3  a.  Type  of  Application:  Minor 
License. 

b.  Project  Na:  10505-000. 

c.  Date  filed:  November  16. 1987. 

d.  Applicant:  Graeagle  Land  and 
Water  Company. 

e.  Name  of  Project  Graeagle  Golf 
Course  Water  Power  Project. 

f.  Location:  On  FVazier  Creek  in 
Phimas  County,  Cahfomia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}— 825(r). 

h.  Applicant  Contact  Danie)  West, 
Graeagle  Land  &  Water  Co..  Inc..  P.O. 
Box  68,  Graeagle.  California  96103. 
Phone:  (916)  838-2523. 

i.  FERC  Contact:  Mr.  Nanzo  T. 
Coley— Phone:  (202)  376-9416. 

j.  Comment  Date:  September  21, 1988. 

k.  Description  of  Project;  The 
proposed  project  would  be  located  on 
lands  owned  by  the  Graeagle  Land  and 
Water  Company.  The  proposed  project 
would  consist  of:  (1)  An  existing  conduit 
diversion  facility  that  diverts  water  from 
Frazier  Creek  to  an  existing  16-inch- 
diameter  conduit  that  is  4344  feet  long 
and  connected  to  an  existing  12-inch- 
diameter  conduit  that  is  608  feet  long;  (2) 
a  proposed  variable  diameter  penstock 
that  would  connect  to  the  existing  12- 
inch  penstock,  which  is  used  to  irrigate 
the  Graeagle  Golf  Course;  (3)  a  proposed 
powerhouse  containing  one  generating 
unit  rated  at  90-kW;  (4)  a  proposed 
tailrace,  approximately  25  feet  long;  (5)  a 
proposed  electrical  tap  into  the  existing 
12.5-kV  underground  cable  located 
adjacent  to  the  powerhouse:  and  (6) 
appurtenant  facilities. 

1.  Purpose  of  Project  Power  produced 
at  the  project  would  be  sold  to  Plumas 
Sierra  Rural  Electric  Coorporative. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B.  C,  &  Dl. 

4  a.  Type  of  Application:  P*reliminary 
Permit. 

b.  Project  No.:  10680-000. 

c.  Date  filed:  April  22. 1988. 

d.  Applicant  Heitmann  &  Tine 
Associates. 
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e.  NajBe  of  Ppo^ect:  Pow  Wow  River 
Project. 

f.  Location:  On  the  Pow  Wow  River  in 
Essex  Couoly,  i4asiachuBett&. 

g.  Filed  PursuaiH  to:  Federal  Power 
Act  16  U^C  791  (a)— a2Mr). 

h.  Applicant  Contact  Mr.  Sebastian  D. 
Tine,  Heitjnann  &  Tine  A&sociates  252 
Pleasant  Street,  kfeibuen.  MA  01844 
(617)  475-11B6. 

i.  FERC  Contact:  Steven  H.  Rossi  (202) 
37&-9814- 

j.  Comment  Date:  September  23, 1988. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  10-foot-high,  40-foot-long 
concrete  gravity  dam;  (2)  a  reservoir 
with  a  surface  area  of  30  acres,  no 
storage  capacity,  and  a  normal  water 
surface  elevation  of  87  feet  m.s.1.;  (3)  an 
existing  intake  structure;  (4^  an  existing 
6-foot-diameter,  600-foot-long  concrete 
penstock;  (5)  a  new  powerhouse 
containing  three  generating  units  with  a 
capacity  of  100  kW  each  for  a  total 
installed  capacity  of  300  kW:  (8)  a  new 
transmission  line,  150  feet  long;  and  (7) 
appurtenant  facilities.  The  applicant 
estimates  the  average  annual  generation 
would  be  1,500,000  kWh.  The  existing 
dam  is  owned  by  the  Town  of 
Amesbury,  Massachusetts.  The 
applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $7,800. 

1.  Purpose  of  Project:  Project  power 
would  be  sokl  to  the  Massachusetts 
Electric  Company. 

m.  This  notice  also  consists  of  the 
foBowing  stadard  paragraphs:  A5.  A7. 
A9.  Am  B.  C.  *  D2. 

5  a.  Type  of  Applicatjon:  Preliminary 
Permit. 

b.  Prt^ct  No.:  10613-000. 

c.  Date  Filed:  June  1. 1988. 

d.  Applicant:  Lower  Patterson,  Inc. 

e.  Name  of  Project:  Upper  Teton  River 
Hydroelectric  Project. 

f.  Locatkui:  On  the  Teton  River,  near 
the  town  of  Felt,  in  Teton  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-«25(r). 

h.  Applicant  Contact:  Richard  L. 
Graves,  2082  South  2000  East.  Gooding, 
ID  83330  (208)  536-5461. 

i.  FERC  ConUct:  Thomas  Dean,  (202) 
376-9562. 

j.  Comnienl  Date:  September  21, 1988. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
diversion  structure  with  an  inlet 
elevation  of  5,788  feet  msl;  (2)  an  86- 
inch-diameter,  12,200-foot-long  penstock 
leading  to;  (3)  a  powerhouse  at  elevation 
5,630  feet  msl  containing  2  generating 
units  with  a  combined  capacity  of  4,500 
kW;  (4)  a  tailrace;  and  (5)  a  asOO-foot- 
long,  12.5-kV  transmission  line. 

The  applicant  estimates  the  average 
annual  energy  production  to  be  24,750 


MWh.  The  approximate  cost  of  the 
studies  under  the  permit  would  be 
$50,000. 

1.  Purpose  of  Proiect;  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  facility. 

m.  This  notice  also  consists  of  the 
foUowiog  standard  paragraphs:  A5.  A7, 
A9.  AlO.  a  C  and  D2. 

6  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10621-000. 

c  Date  Filed:  }uiie  23. 1988. 

d.  Applicant  Hydro  Investors  kic. 

e.  Name  of  Project  Madrid  Project. 

f.  Location:  On  the  Grass  River  in  St. 
Lawrence  County,  New  York. 

g.  Filed  Pursaaat  to:  Federal  Power 
Act,  16  U.S.C.  791<aM25(r). 

h.  Applicant  Coatact  Mr.  Neal  F. 
Dunlevy.  185  Genesee  Street  Suite  1518, 
Utica.  NY  13S01  {315)  793-0386. 

i.  FERC  Contact:  Steven  H.  Rossi 
(202)  376-8614. 

j.  Conmient  Date:  September  23, 1988. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  9-foot-high,  250-foot-long 
concrete  and  stone  masonry  gravity 
dam;  (2)  a  reservoir  with  a  surface  area 
of  100  acres,  a  storage  capacity  of  880 
acre-feet,  and  a  normal  water  surface 
elevation  of  255  feet  m.s.l.;  (3)  a  new 
concrete  intake  structure;  (4)  a  new 
powerhouse  containing,  (a)  one 
generating  unit  with  a  capacity  of  770 
kW,  or  (b)  two  generating  units  with  a 
capacity  of  350  kW  each  for  a  total 
installed  capacity  of  700  kW;  (5)  a  new 
transmission  line,  200  feet  bng;  and  (6) 
appurtenant  facilities.  The  applicant 
estimates  the  average  annual  generation 
would  be  3.200.000  kWh.  The  existing 
dasn  is  owned  by  the  Towii^f  Madrid, 
New  York.  The  applicant  estimates  that 
the  cost  of  the  studies  under  permit 
would  be  $21,000. 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  the  Niagara  Mohawk 
Power  Corporation. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B.  C,  and  D2. 

7  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-10619-000. 

c.  Date  Filed:  June  21, 1988. 

d.  Applicant:  Cuyahoga  Falls  Hydro 
Associates. 

e.  Name  of  Project:  Cuyahoga  Falls 
Hydro  Project. 

f.  Location:  On  the  Cuyahoga  River 
near  Akron,  Summit  County,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Dominique 
Dame,  1900  L  Street  NW.,  Suite  608, 
Washingtoa  DC  20036,  (202)  775-4692. 


i.  FERC  Contact:  Ed  Lee  al  (202)  376- 
5786. 

j.  Current  Date:  September  23. 1988. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  consists  of: 
(1)  An  existing  Gorge  Dan 
approxinoately  440  feet  long  and  57  feet 
high:  (2)  a  48-acre  reservoir;  (3)  a 
proposed  steel  penstock  approximately 
3,000  feet  long;  (4)  a  aew  concrete 
powerhouse  housing  two  2.75-MW 
generators  for  a  totd  installed  capacity 
of  5.5  MW  and  an  average  annual 
generation  of  24JK)0  MWh:  (5)  a  new 
tailraoe;  (6)  a  new  eOO-foot-long.  12.3-kV 
transmission  line;  and  (7)  appurtenant 
facilities.  The  Applicant  estimates  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  would  be 
$100,000.  The  dam  and  reservoir  are 
owned  by  Ohio  Edzson  Company.  76 
South  Main  Street  Akron,  Ohio. 

1.  Purpose  of  Project  The  Applicant's 
generated  power  would  be  sold  to  a 
nearby  local  utiHty. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

8  a.  Type  of  AppHcation:  Transfer  of 
License. 

b.  Project  No.:  2416-006. 

c.  Date  Filed:  July  7, 1988. 

d.  Applicant:  Riegel  Power 
Corporation  and  Aquenergy  Systems, 
Inc. 

e.  Name  of  Project:  Ware  Shoals 
Project. 

f.  Location:  On  the  Saluda  River  in 
Laurens  County,  South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  18  U.S.C.  791{a)-825(r). 

L  Applicant  Contact  Mr.  Ralph  H. 
Walker,  Riegel  Power  Corporation.  Post 
Office  Box  512.  Greenville,  SC  29602, 
(803)  233-8567. 

i.  FERC  Contact:  Steven  H.  Rossi, 
(202)  376-9814. 

j.  Comment  Date:  September  9. 1988. 

k.  Description  of  Transfer:  On  July  7, 
1988,  Riegel  Power  Corporation 
(licensee)  and  Aquenergy  Systems,  Inc. 
(transferee)  filed  a  joint  application  for 
transfer  of  a  major  license  for  the  Ware 
Shoals  Project  No.  2416. 

The  purpose  of  the  proposed  transfer 
of  license  is  to  consolidate  both 
companies  to  eliminate  operation  and 
maintenance  costs.  Both  companies  are 
owned  by  the  same  nine  stockholders. 

The  proposed  transfer  would  not 
result  in  any  changes  in  the  operation  of 
the  project.  All  engineering,  design,  and 
feasibility  studies  performed  would  be 
transferred  to  the  transferee.  The 
transferee  states  that  it  would  comply 
with  all  the  terms  and  conditions  of  the 
license. 
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1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

9  a.  Type  of  Application:  Minor 
license. 

b.  Project  No.:  8291-003. 

c.  Date  filed:  September  30, 1987. 

d.  Applicant:  North  Star  Hydro 
Limited. 

e.  Name  of  Project:  North  Star. 

f.  Location:  On  Little  Walker  River  in 
Mono  County,  California  T6N,  R23E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Dr.  Roy 
McDonald,  1121  L  Street,  Suite  1000, 
Sacramento,  CA  95814. 

i.  FERC  Contact:  Mr.  William  R.  Roy- 
Harrison,  (202)  37&-9830. 

j.  Comment  Date:  September  26. 1988. 

k.  Description  of  Project:  The 
proposed  project  consists  of:  (1)  A  6- 
foot-high,  50-foot-long  diversion 
structure  at  elevation  6,830  feet  msl;  (2) 
a  48-inch-diameter,  6,700-foot-long 
penstock;  (3)  a  powerhouse  containing  a 
generating  unit  with  a  rated  capacity  of 
1,400-kw:  (4)  a  1.6-mile-long,  12.5  kV 
transmission  line  tying  into  the  existing 
California  Edison  Company  line;  and  (5) 
appurtenant  facilities.  The  applicant 
estimates  a  3.9  million  kwh  average 
annual  energy  production. 

1.  Purpose  of  Project:  Power  would  be 
sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C.  and  Dl. 

10  a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Project  No.:  EL88-26-O00. 

c.  Date  filed:  May  13, 1988. 

d.  Applicant:  City  of  Arlington  (TX). 

e.  Name  of  Project:  South  West  Water 
Treatment  Plant. 

f.  Location:  Cedar  &  Richland- 
Chambers  Creeks,  Tarrant  County, 
Texas. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact:  A.  William 
Veselka,  P.E.,  Veselka  Engineering 
Consultants,  Inc.,  202  East  Border  Street. 
Border  Centre,  Suite  300.  Arlington.  TX 
76010.  (817)  469-1671. 

i.  FERC  Contact:  Hank  Ecton,  (202) 
376-9073. 

j.  Comment  Date:  September  7, 1988. 

k.  Description  of  Project:  The 
proposed  South  West  Water  Treatment 
Plant  would  consist  of:  (1)  A  60-Inch. 
11,400-foot-long  concrete  pressure 
pipeline,  connected  with  two  parallel 
pipelines  which  carry  water  from  Cedar 
Creek  and  Richland-Chambers  Creek 
Reservoirs;  (2)  a  proposed  powerhouse 
containing  one  vertical  turbine/ 
generator  with  provisions  for 
installation  of  a  second  identical  unit. 


each  generating  260  kilowatts  (kW);  and 
(3)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design  or 
operation. 

1.  Purpose  of  Project:  To  utilize  the 
flow  and  available  head  from  a  60-inch 
raw  water  pipeline  to  produce  a 
maximum  of  280  kW,  to  supply  20 
percent  of  the  energy  requirements  of  a 
water  treatment  plant.  All  generated 
electricity  will  be  used  on  site. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

a.  Type  of  Application:  Declaration  of 
Intention. 

b.  Project  No:  EL88-28. 

c.  Date  Filed:  03/14/88. 

d.  Applicant:  Pennsylvania  Gas  & 
Water  Company  (PG&W). 

e.  Name  of  Project:  Mill  St.  Regulating 
&  Flumping  Station. 

f.  Location:  In  the  interior  piping  of  the 
transmission/distribution  system  of  a 
public  water  supply  facility.  Borough  of 
Dunmore,  Pennsylvania. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact:  James  L.  Long. 
Pennsylvania  Gas  &  Water  Company, 
Wilkes-Barre  Center  Bldg.,  39  Public 
Square,  Wilkes-Barre,  PA  18711  (717) 
829-8778. 

i.  FERC  Contact:  Diane  M.  Scire,  (202) 
376-1758. 

j.  Comment  Date:  September  7. 1988. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  a 
small  hydropower  generating  unit  with  a 
capacity  of  less  than  175  kilowatts. 
Considerable  energy  dissipated  in  the 
pressure  reduction  would  be  used  to 
generate  power  and  operate  the 
pumping  equipment. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 


interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design  or 
operation. 

1.  Purpose  of  Project;  To  generate 
power  to  operate  the  pumping 
equipment  within  the  regulating  and 
pumping  station,  which  is  an  integral 
facility  of  PG&W's  water  supply  system. 
No  power  generated  will  be  sold  to  the 
local  utility.  Pennsylvania  Power  &  Light 
Company,  or  to  anyone  else. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

a.  Type  of  Application:  Declaration  of 
Intention. 

b.  Project  No:  EL88-33-000. 

c.  Date  Filed:  June  1, 1988. 

d.  Applicant:  Bill  Dean. 

e.  Name  of  Project:  Little  Muddy 
Creek  Project. 

f.  Location:  Little  Muddy  Creek.  Pend 
Oreille  County.  Washington. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  U.S.C.  817(b). 

h.  Applicant  Contact:  Bill  Dean.  Post 
Office  Box  512.  lone.  WA  99139  (509) 
442-3389. 

i.  FERC  Contact:  Hank  Ecton.  (202) 
376-9073. 

j.  Comment  Date:  September  7, 1988. 

k.  Description  of  Project:  The 
proposed  Little  Muddy  Creek  Project 
would  consist  of:  (1)  A  6-inch.  1000-foot- 
long  pipeline;  (2)  a  turbine  with  a 
capacity  of  300-400  watts;  and  (3) 
appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
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capacity,  or  have  otherwise  significantly 
modified  the  proiecl's  pre-1935  design  or 
operation. 

1.  Purpose  of  Project:  To  divert  water 
from  the  Little  Muddy  Creek,  using  a  6- 
inch,  1000-foot-iong  pipeline  connected 
with  a  turbine,  to  generate  between  300- 
400  watts  of  electricity.  The  project  will 
not  be  interconnected,  and  the  power 
generated  will  be  used  on  site. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C.  D2. 

13  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10581-000. 

c.  Dale  Filed:  April  25. 1968. 

d.  Applicant:  Pacific  Water  and 
Power. 

e.  Name  of  Project:  San  Antonio 
Reservoir/Dam  Power  Project. 

f.  Location:  On  the  San  Antonio  River 
in  Monterey  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-«25[r). 

h.  Applicant  Contact:  Robert  R. 
Doelle,  960  La  Mesa  Drive,  Portola 
Valley.  California  94025,  (415}  854-3674. 

i.  FERC  Contact:  Nanzo  T.  Coley  (202) 
376-9416. 

j.  Comment  Date:  September  28. 1988. 

k.  Description  of  Project:  The  existing 
San  Antonio  dam  rs  owned  by  the 
Monterey  County  Flood  Control  and 
Water  Conservation  District.  The 
proposed  project  would  consist  of:  (1) 
An  existing  198-foot-high  by  1,432-foot- 
long  dam;  (2)  an  existing  reservoir  with 
a  surface  area  of  5,720  acres  and  a 
storage  capacity  of  350,000  acre-feet  at 
elevation  780  feet  m.s.1.:  (3)  an  existing 
1,300-foot -long  by  7-foot-diameter 
penstock;  (4)  a  proposed  powerhouse 
containing  one  generating  unit  rated  at 
24  MW;  (5)  a  proposed  tailrace;  (6)  a 
proposed  transmission  line:  and  (7) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  is  12.640,000  KWH.  The 
applicant  estimates  that  the  cost  for  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $30,000. 

1.  Purpose  of  Project:  Energy  produced 
at  the  project  would  be  sold  to  Pacific 
Gas  and  Electric  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO,  B,  C  and  D2. 

14  a.  Type  of  AppHcation:  Preliminary 
Permit. 

b.  Project  No.:  10582-000. 

c.  Date  Filed:  April  25, 1988. 

d.  Applicant:  Pacific  Water  and 
Power. 

e.  Name  of  Project:  Calero  Reservoir/ 
Dam  Power  Project. 

f.  Location:  On  Calero  Reservoir  in 
Santa  Clara  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791{a)-a25(r). 


h.  Applicant  Contact:  Robert  R. 
Doelle,  960  La  Mesa  Drive.  Portola 
Valley,  California  94025,  (415)  854-3574. 

i.  FERC  Contact:  Nanzo  T.  Coley  (202) 
376-9416. 

j.  Comment  Date:  September  28. 1988. 

k.  Description  of  Project:  The  existing 
Calero  dam  is  owned  by  the  Santa  Clara  ' 
Valley  Water  District.  The  proposed 
project  would  consist  of  three  parts.  Part 
1  would  consist  of:  (1)  An  existing  98- 
foot-high  dam;  (2)  an  existing  reservoir 
with  a  surface  area  of  347  acrep  and  a 
storage  capacity  of  10,054  acre-feet  at 
elevation  485  m.s.l.;  (3)  an  existing  481- 
foot-long  by  36-inch-diameter  penstock; 
(4)  a  proposed  powerhouse  containing 
generating  units  with  a  total  rated 
capacity  of  600  KW  and  connecting  to 
the  Alameden  Valley  pipeline;  and  (5)  a 
proposed  transmission  line.  Part  2  would 
consist  of:  (1)  the  existing  Cross  Valley 
pipeline  outlet;  {2)  a  proposed 
powerhouse,  connected  to  the  Cross 
Valley  pipeline  outlet,  containing  one 
generating  unit  rated  at  400  KW  and 
connecting  to  the  proposed  Calero 
pipeline  or  emptying  into  the  Calero 
reservoir,  and  (3)  a  proposed 
transmission  line. 

Part  3  would  consist  of:  (1)  The 
existing  oudet  conduit  at  McKean  Road; 
(2)  a  proposed  powerhouse,  that  would 
be  connected  to  the  existing  McKean 
Road  conduit  containing  one  generating 
unit  rated  at  400  KW;  (3)  a  proposed 
tailrace;  and  (4)  a  proposed  transmission 
line.  The  estimated  average  annual 
energy  output  for  part  1  is  5.000.000 
KWH,  and  for  parts  2  and  3  is  3.500.000 
KWH.  The  applicant  estimated  the  cost 
of  the  work  to  be  performed  under  the 
preliminary  permit  would  be  $30XXX). 

1.  Piupose  of  Project:  Energy  produced 
at  each  project  entity  would  be  sold  to 
Pacific  Gas  and  Electric  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO,  B,  C,  and  D2. 

15.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  10583-000. 

c.  Date  Filed:  April  25, 1988. 

d.  Applicant:  Pacific  Water  and 
Power. 

e.  Name  of  Project:  Uvas  Reservoir/ 
Dam  Power  Project. 

f.  Location:  On  Uvas  Creek  in  Santa 
Clara  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-a25(r). 

h.  Applicant  Contact  Person:  Robert  R. 
Doelle.  900  La  Mesa  Drive,  Portola 
Valley,  California  94025  (415)  854-3574. 

i.  FERC  Contact:  Nanzo  T.  Coley  (202) 
376-94ia 

j.  Conuueui  Date:  September  28. 1988. 

k.  Description  of  Project:  The  existing 
Uvas  dam  is  owned  by  the  Gavillian 


Water  Conservation  District  and  the 
Santa  Clara  Valley  Water  District.  The 
proposed  project  would  consist  of:  (1) 
An  existing  118-foot-high  dam:  (2)  an 
existing  reservoir  with  a  surface  area  of 
286  acres  and  a  storage  capacity  of 
10,000  acre-foot  at  elevation  496  feet 
m.s.l.;  (3)  an  existing  500-foot-long  by  36- 
inch-diamefer  penstock  with  three  outlet 
pipe  connections;  (4)  a  proposed 
powerhouse  containing  generation  units 
with  a  total  installed  capacity  of  400 
WK,  with  the  turbines  connected  to  the 
outlet  pipes;  (5)  a  proposed  tailrace;  (6)  a 
proposed  transmission  line;  and  (7) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  is  3,500.000  KWH.  The  applicant 
estimates  that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $30,000. 

1.  Purpose  of  Project:  Energy  produced 
at  the  project  would  be  sold  to  Pacific 
Gas  and  Electric  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
AlO.  A19,  B,  C,  and  02. 

16  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10584-000. 

c.  Date  Filed:  April  25, 1988. 

d.  Applicant:  Pacific  Water  and 
Power. 

e.  Name  of  Project:  Lexington 
Reservoir/Dam  Power  Project. 

f.  Location:  Los  Gafos  Creek  in  Santa 
Clara  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Robert  R. 
Doelle,  960  La  Mesa  Drive.  Portola 
Valley.  CaUfornia  94025,  (415)  854-3574. 

i.  FERC  Contact:  Nanzo  T.  Coley.  (202) 
376-9416. 

j.  Comment  Date:  September  28, 1988. 

k.  Description  of  Project  The  existing 
Lexington  dam  is  owned  by  the  Santa 
Clara  Valley  Water  District.  The 
proposed  project  would  consist  of:  (1) 
An  existing  165-foot-high  dam;  (2)  an 
existing  reservoir  with  a  surface  area  of 
404  acres  and  a  storage  capacity  of 
20,250  acre-feet  at  elevation  665  feet 
m.s.l.;  (3)  an  existing  1.314-foot-long  by 
50-inch-diameter  bifurcated  penstock; 
(4)  a  proposed  powerhouse  containing 
generating  units,  connected  to  the 
existing  penstocks,  with  a  total  rated 
capacity  of  1,000  kw;  (5)  a  proposed 
tailrace;  (6)  a  proposed  transmission 
line;  and  (7)  appurtenant  facilities.  The 
estimated  average  annual  energy  output 
for  the  project  is  8.760,000  kwh.  The 
applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $30,000. 
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1.  Purpose  of  Project:  Energy  produced 
at  the  project  would  be  sold  to  Pacific 
Gas  and  Electric  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  B.  C,  and  D2. 

17  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  7242-010. 

c.  Date  filed:  June  2. 1988. 

d.  AppUcants:  Richard  D.  Spight 
(licensee),  and  STS  Hydropower  Ltd. 
(transferee). 

e.  Name  of  Project:  Kanaka. 

f.  Location:  On  Sucker  Run,  a  tributary 
of  the  South  Fork  Feather  River 
(Oroville  Reservoir),  near  Feather  Falls, 
in  Butte  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)  —  825(r). 

h.  Applicant  Contacts:  Mr.  Richard  D. 
Spight,  P.O.  Box  629,  Orinda,  CA  94563. 
Mr.  Peter  J.  Bulandr,  Vice  President,  STS 
Hydropower  Ltd.,  Ill  Pfingsten  Road, 
Northbrook,  IL  60062. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely,  (202)  376-9821. 

j.  Comment  Date:  September  6, 1988. 

k.  Description  of  Transfer:  On  August 
15, 1985,  a  minor  license  was  issued  to 
Television  Communications,  Inc.  for  the 
construction,  operation,  and 
maintenance  of  the  Kanaka  Project  No. 
7242,  but  later  transferred  to  Mr.  Richard 
D.  Spight,  August  27, 1987.  Mr.  Richard 
D.  Spight  has  proposed  to  transfer  the 
license  to  STS  Hydropower  Ltd. 

The  transferee  is  a  private  corporation 
organized  under  the  laws  of  the  state  of 
Michigan,  and  domesticated  in  the  state 
of  Illinois. 

The  licensee  certifies  that  it  has  fully 
complied  with  the  terms  and  conditions 
of  its  license,  as  amended,  and  obligates 
itself  to  pay  all  annual  charges  accrued 
under  the  license  to  the  date  of  transfer. 
The  transferee  accepts  all  the  terms  and 
conditions  of  the  license  and  agrees  to 
be  bound  by  them  to  the  same  extent  as 
though  it  were  the  original  licensee. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B  and  C. 

Standard  Paragraphs 

A3.  Development  Application — Any 
quahfied  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 


permits  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  appUcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s]  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 


action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION  •. 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Acting  Director,  Division  of 
Project  Review,  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1988,  the 
Fish  and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  88-29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  Section  313(b)  of 
the  Federal  Power  Act,  16  U.S.C.  8251(b), 
that  Commission  findings  as  to  facts 
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must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  August  2. 1988. 
Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  88-17739  Filed  ft-4-88;  8:45  am) 

BILUNG  CODE  6717-01-41 


I  Docket  No.  CP88-57(M)00  >] 

Mobile  Bay  Pipeline  Projects;  Deadline 
for  1989-1990  Certification  of  Mobile 
Bay  Construction  Applications 

August  1.  1988. 

The  Commission  has  received  several 
applications  to  construct  and  operate 
pipeline  facilities  to  move  gas  out  of  the 
Mobile  Bay  area.  These  applications 
propose  construction  and  operation  of 
major  new  pipeline  facilities  and  the 
transportation  of  large  quantities  of 
natural  gas  out  of  the  Mobile  Bay  area. 
Applications  have  been  filed  by  Citrus 
Interstate  Pipeline  Company  in  Docket 
No.  CP87-415-000,  Sunshine  Natural 
Gas  System  in  Docket  No.  CP87-513- 
000,  Gateway  Pipeline  Company  in 
Docket  No.  CP88-393-000,  and 
Tennessee  Gas  Pipeline  Company  in 
Docket  No.  CP88-437-000.  All  these 
facilities  would  begin  and  end  onshore. 


'  This  docket  number  designation  is  applicable  to 
lliis  notice  and  any  requests  for  reheaiin)^  of  this 
notice.  Applications  for  authority  to  provide  new 
Ras  service  out  of  the  Mobile  Bay  area  filed  in 
response  lo  this  notice  will  be  identified  by  future 
docket  numliers  assigned  at  the  lime  of  filing. 


downstream  of  processing  plants  to  be 
installed  by  others. 

Proven  and  probable  dry  gas  reserves 
for  the  Mobile  Bay  area  are  estimated  to 
be  approximately  5.4  Tcf.  Presently,  the 
only  pertinent  pipeline  in  the  offshore 
area  that  can  bring  gas  onshore  was 
constructed  by  Mobil  Oil  Company 
(Mobil)  to  carry  Mobil's  gas  from  its 
Mobile  Bay  production  area  to  the  Mobil 
Oil  Exploration  and  Producing 
Southeast,  Inc.  (MOEPSI),  processing 
plant,  which  is  in  Mobile  County, 
Alabama.  This  plant  currently  has  a 
capacity  of  approximately  80  MMcfd. 
Each  pipeline  proposed  in  these 
applications  would  interconnect  with 
the  MOEPSI  processing  plant  and/or 
one  of  two  planned  processing  plants. 

Our  primary  concern  here  is  to 
establish  a  means  to  process  the 
applications  for  pipeline  construction  in 
the  Mobile  Bay  area  in  an  orderly 
manner  such  that  we  can  assure  the 
present  applicants  listed  above,  as  well 
as  any  other  pertinent  applicants  who 
file  timely,  complete  applications,  that 
certification  for  their  proposed  projects 
will  issue,  no  later  than  the  end  of  1990 
if  the  proposals  are  found  to  be  in  the 
public  convenience  and  necessity. 
Accordingly,  we  announced  today  that 
the  deadline  for  the  filing  of  applications 
to  construct  and  operate  pipeline 
facilities  for  transportation  of  natural 
gas  out  of  the  Mobile  Bay  area,  where 
certification  for  such  construction  is 
necessary  or  desirable  no  later  than  the 
end  of  calendar  year  1990.  is  December 
30, 1988.  The  Mobile  Bay  area  referred 
to  herein  is  defined  by  a  line  starting  at 
a  point  located  at  the  Mississippi/ 
Louisiana  state  line,  at  the  coast, 
extending  in  a  southeasterly  direction  to 
a  point  aa'DO'  W  longitude  and  29°20'  N 
latitude  and  extending  in  an  easterly 
direction  to  a  point  87°00'  W  longitude 
and  29°20'  N  latitude  and  extending 
north  along  the  87*00'  W  longitude  to  the 
coast  of  Florida. 

Each  application  presently  on  file,  as 
well  as  each  new  application  and 
amendment  thereto  which  is  pertinent  to 
this  notice,  must  be  filed  and  complete 
between  now  and  December  30, 1988,  if 
the  certification  process  is  reasonably 
expected  to  be  completed  during  1989- 
90,  and  no  later  than  the  end  of  1990. 
Each  application  or  amendment  thereto 
on  file  at  the  Commission  as  of  the 
stated  deadline  which  is  complete,  in 
compliance  with  the  Commission's 
regulations,  and  ripe  for  decision  will  be 
processed  and  a  certificate  issued,  if  at 
all.  no  later  than  the  end  of  1990  if  the 
proposal  is  found  to  be  in  the  public 


convenience  and  necessity.' 
Applications  that  are  filed  or  amended 
after  December  30, 1988.  will  be 
considered  applications  for  post-1990 
certification.  "This  notice  is  not  intended 
to  inhibit  or  discourage  applications  for 
certification  of  pipeline  construction 
where  any  certification  is  not  required 
before  the  end  of  1990. 

It  must  be  emphasized  that  all 
applications  must  fully  comply  with  the 
requirements  for  applications  as  set 
forth  in  the  Commission's  regulations, 
including  a  complete  and  fully  supported 
set  of  exhibits,  as  required  under  18  CFR 
157.6.  for  certification  no  later  than  the 
end  of  1990.  Persons  who  need  to 
supplement  or  amend  previously  filed 
pertinent  applications  must  do  so  not 
later  than  December  30, 1988.  in  order  to 
comply  with  these  requirements. 

The  Commission  intends  to  act 
efficiently  and  expeditiously  in  deciding 
whether  the  need  for  new  facilities 
exists  and,  if  so,  what  new  facilities 
should  be  certificated  to  meet  such 
needs.  Consequently,  the  procedures 
outlined  in  this  notice  provide  an 
efficient,  rational  and  legal  procedure  to 
ensure  that  any  needed  pipeline 
construction  where  certification  is 
required  in  1989-90  for  transportation  of 
Mobile  Bay  area  natural  gas  can  be 
considered  in  a  timely  way. 

Administrative  Procedures 

Pursuant  to  Rule  713(a)(2)(v)  of  our 
Rules  of  Practice  and  Procedure  [18  CFR 
385.713(a)(2){v)],  this  notice  is 
designated  as  a  final  decision  of  the 
Commission  for  the  purpose  of  receiving 
requests  for  rehearing  filed  pursuant  lo 
section  19(a)  of  the  Natural  Gas  Act. 

By  direction  of  the  Commission. 
Lois  D.  Cashell, 
Acting  Secretary. 
[PR  Doc.  88-17647  Filed  8-4-88:  8:45  am] 

BILLING  CODE  6717-01-M 


(Docket  No.  RP88-47-009] 
Northwest  Pipeline  Corp.;  Filing 

August  1.  1988. 

Take  notice  that  on  July  25, 1988, 
Northwest  Pipeline  Corporation 
(Northwest)  filed  Corrected  Substitute 
Ninth  Revised  Sheet  No.  2-A  and 
Corrected  Substitute  Third  Revised 
Sheet  No.  2-A.l  to  be  a  part  of  its  FERC 


2  Following  Ashbacker  Radio  Corporation  \: 
FCC.  326  U.S.  327  (1945),  the  Commission  will 
establish  a  comparative  evidenlian,  hearing  in  the 
event  that  it  has  before  it  at  one  time  Iwo  or  more 
mutually  exclusive  applications  in  which  issues  of 
malerial  fact  are  In  dispute. 
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Gas  Tariff,  Original  Volume  No  2, 
proposed  to  be  effective  July  3, 1988. 

Northwest  gtates  that  the  purpoee  of 
this  filing  is  to  correct  certain  of  its  "X^ 
rate  schedulea  that  were  inadvertently 
included  under  the  heading 
"Interruptible  IVansportation"  and  to 
correct  certain  other  editorial  errors. 
Northwest  requests  that  these  tariff 
sheets  be  substituted  for  those 
contained  in  its  July  18, 1988  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  CMminission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)}.  All  such  motions  at 
protests  should  be  filed  on  or  before 
August  9, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
I^caCasMl. 
Acting  Secretary. 
[FR  Doc.  88-17648  Ptied  a-t-BS:  8:45  am] 

BILLINO  COOC  STIT-OVM 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-342&-4I 

Environmental  Impact  Statements; 
Availat>mty 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-5076  or  (202)  382-5075. 
AvailabiKty  of  Environmental  Impact 

Statements  Filed  July  25, 1988  Through 

July  29. 1986  Pursuant  to  40  CFR  1506.9. 

EIS  No.  880241,  Final  BOP.  TX,  Three 
Rivers  Federal  Correctional  Institution 
Complex,  Construction  and  Operation. 
Live  Oak  County,  TX,  Due:  September 
6. 1988,  Contact:  William  J.  Patrick 
(202)  724-3232. 

EIS  No.  880242.  Draft,  FHW,  NY.  NY-290 
Relocation.  Butternut  Interchange  (I- 
481/  1-690)  to  Manlius  Center.  Funding 
and  404  Permit.  Towns  of  DeWitt  and 
Manlius.  Onondaga  County,  NY,  Due: 
September  19, 1988,  Contact:  Harold 
Brown  (518)  472-3616. 

EIS  No.  880243,  F  Suppl.  FHW,  SC,  Mark 
Clark  Expressway/I-52e  Construction 
Project,  t-526/Cooper  River  Bridge 
Crossing.  Fog  Hazard  Alternate 
Mitigation  Measures,  Funding, 


Berkeley  and  Charleston  Counties. 
SC,  Due:  September  6, 1986.  Contact: 
WilUam  Rice  (803)  765-5411. 

EIS  No.  aaa^H.  Draft.  OSM.  MT. 
Peabody  Big  Sky  Coal  Mine-Area  B 
Expanded  (derations  Proiect.  Plan 
Approval.  Lee  Coulee  Ikainge. 
Rosebud  County.  MT.  Due*  September 
26. 1988.  Contact:  Floyd  McMullen 
(303)  844-3104. 

EIS  No.  880245,  Final  COE.  ND.  BaldhUl 
Dam  and  Lake  Ashtabula  Reservoir. 
Dam  Safety  Protection  Plan. 
Implementation,  Sheyeime  River, 
Valley  City,  Barnes  County,  ND.  Due: 
September  8. 1968,  Contact  Gary 
Palesh  (612)  725-7746. 

Dated  August  2. 198& 
WilUam  D.  DkkMMO. 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  88-17727  Filed  8-4-88:  8:45  am) 
BiuJNe  cooc  (eao-M-M 


[ER-FRL-3524-5) 

Environmental  Impact  Statements  and 
Regulations;  AvaiiabNity  of  EPA 
CoflMnenta 

Availability  of  EPA  comments 
prepared  July  18, 1988  through  July  2Z 
1988  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5074.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  the  Feciera)  Register  dated  April  22, 
1988  (53  FR  13318). 

Draft  EISs 

ERP  No.  D-AFS-K65117-CA,  Rating 
EC2,  South  Fork  Fire  Recovery  and 
Salvage  Project,  August  through  October 
1987,  South  Fork  Roadless  Area  Land 
and  Resource  Management  Plan, 
Implementation,  Shasta-Trinity  National 
Forest.  Trinity  County.  CA.  SUMMARY: 
EPA  expressed  enviroiunental  concerns 
at)out  potential  adverse  water  quality 
impacts  of  the  preferred  alternative  on 
the  South  Fork  Roadless  Area's 
Watershed,  and  the  lack  of  specific 
mitigation  measures. 

ERP  No.  D-BLM-K65116-CA.  Rating 
EC2,  Areata  Planning  Area,  Land  and 
Resource  Management  Plan. 
Implementation,  Humboldt,  Mendocino, 
Trinity  and  Sonoma  Counties.  CA. 
summary:  EPA  is  concerned  with 
potential  adverse  impacts  to  water 
quality  and  beneficial  uses  caused  by 
multiple  use  activities  such  as  timber 
logging,  and  potential  adverse  impacts 


of  herbicides  use  on  surface  water, 
ground  water,  and  beneficial  uses. 

ERP  No.  D-FHW-L40166-OR.  Rating 
EC2,  Tualatin-Sherwood/Edy  Road 
Improvements,  1-5  to  OR-99W,  Funding 
and  404  Permit,  Washington  County,  OR. 
summary:  EPA's  concerns  with  this 
document  are  based  on  potential  water 
quality  effects  from  indirect 
development. 

ERP  No.  D-NPS-L61172-AK,  Rating 
EC2.  Lake  Gark  National  Park  and 
Preserve  Wilderness  Recommendations. 
Designation  or  Nondesignatioo,  AK. 
summary:  EPA  is  concerned  about  the 
potential  for  degradation  of  park/ 
preserve  resources  and  the  lack  of 
information  on  the  project-specific 
evaluation  process.  EPA  recommends 
that  additional  information  is  needed 
and  a  sununary  of  the  General 
Management  Plan  should  be  included  in 
the  final  EIS  as  this  {dan  outlines  how 
non-wilderness  lands  will  be  managed. 

ERP  No.  D-NPS-L61173-AiC  Rating 
LO,  Gates  of  the  Arctic  National  Park 
and  Presarve  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  AK.  SUMMARY:  EPA  has 
no  objections  to  the  project  as 
described. 

ERP  No.  D-NPS-L61174-AK.  Rating 
LO,  Wrangell-St.  Elias  National  Park 
and  Preserve  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  AK.  SUMIMARY:  EPA  has 
no  objections  to  the  project  as 
described. 

ERP  No.  D-SCS-H36100-lklO.  Rating 
LO.  East  Yellow  Creek  Watershed.  Soil 
Erosion  and  Flood  Damage  Reduction 
Plan,  Funding  and  Implementation, 
Sullivan,  Linn  and  Chariton  Counties, 
MO.  summary:  EPA  has  no  ojbections 
to  the  project  as  proposed. 

[Note:  The  above  summary  should  have 
appeared  in  the  7-29-88  FR  Notice.) 

ERP  No.  D-SCS-K31012-NV,  Rating 
EC2,  East  Walker  Watershed  Project. 
Water  Management  Improvement  and 
Sediment  Deposition  Reduction,  Funding 
and  Implementation,  Lyon  Coimty,  NV. 
SUMMARY:  EPA  is  concerned  because 
the  proposed  project  fails  to  comply 
with  the  section  404(b)(1)  Guidelines  of 
the  Clean  Water  Act.  EPA  is  further 
concerned  with  the  effects  of  the 
recommended  alternative's  increased 
sediment  loading  on  the  watershed's 
water  quality  and  wetlands. 

ERP  No.  DS-SFW-L64024-AK.  Rating 
LO,  Kenai  National  Wildlife  Refuge 
Comprehensive  Conservation 
Management  Plan.  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  Kenai  Peninsula 
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Borough.  AK.  SUMMARY:  EPA  has  no 

objections  to  the  project  as  proposed. 

Final  EISs 

ERP  No.  F-FHW-U0156-OR.  US  101/ 
Oregon  Coast  Highway  Improvements, 
Rouge  River  Bridge  to  Gold  Beach, 
Funding,  Curry  County,  OR.  SUMMARY: 
Review  of  the  final  EIS  has  been 
completed  and  the  project  found  to  be 
satisfactory.  No  formal  comments  were 
sent  to  the  agency, 

(Note:  The  above  summary  should  have 
appeared  in  the  7-29-88  FR  Notice.) 

ERP  No.  FS-IBR-J28002-CO, 
Colorado-Big  Thompson,  Windy  Gap 
Projects.  Green  Mountain  Reservoir 
Water  Marketing,  Implemenation  and 
404  Permit.  Summit.  Grand  and  Eagle 
Counties.  CO,  SUMMARY:  EPA  found  the 
changes  in  heavy  metals  identified  for 
Ten  Mile  Creek  to  be  significant.  This, 
however,  appears  to  be  an  error  in  the 
data  and  the  Bureau  of  Reclamation  has 
agreed  to  supply  EPA  with  corrected 
information.  The  Bureau  agrees  with 
EPA's  recommendation  that  the  Record 
of  Decision  should  contain  definitive 
procedures  relative  to  NEPA 
requirements  in  the  water  supply 
contracts. 

Regulations 

ERP  No,  R-COE-A39133-00,  36  CFR 
Part  327;  Shoreline  Management  at  Civil 
Works  Piojects  (53  FR  21495).  SUMMARY: 
EPA  expressed  concern  regarding  the 
lack  of  specific  requirement  for  National 
Environmental  Policy  Act  document 
preparation  prior  to  issuance  of 
shoreline  management  plans  or 
shoreline  use  permits.  EPA  requested 
that  shoreline  management  plans  and 
permits  be  reviewed  after  a  specified 
lime  rather  than  periodically.  EPA 
suggested  measures  to  reduce 
environmental  impacts  of  shoreline  use. 

Dated:  August  2, 1988. 
Wiliam  D,  Dickerson. 

Deputy  Director.  Office  of  Federal  Activities. 
|FR  Doc.  88-17728  Filed  8-4-88;  8:45  am] 

BILLING  CODE  65C0-S0-«a 

(ER-FRL-3422-3J 

Intent  To  Prepare  an  Environmental 
Impact  Statement;  Designation  of  an 
Ocean  Disposal  Site  for  Dredged 
Material  Unacceptable  for  Disposal  at 
the  New  York  Bight  "Mud  Dump"  Site 

AGENCY:  U.S.  Environmental  Protection 
Agency — Region  II, 
ACTION:  Preparation  of  an 
Environmental  Impact  Statement  on  the 
Designation  of  an  Ocean  Disposal  Site 
for  Dredged  Material  Unacceptable  for 


Disposal  at  the  New  York  Bight  "Mud 
Dump"  Site, 

Purpose:  In  accordance  with  the 
Environmental  Protection  Agency's 
(EPA)  procedures  for  voluntary 
preparation  of  environmental  impact 
statements  (EIS)  on  significant 
regulatory  actions  (39  FR  37119,  October 
21, 1974).  and  in  compliance  with  section 
211  of  the  Water  Resources 
Development  Act  (WRDA)  of  1986.  This 
notice  of  intent  (NOI)  is  issued  pursuant 
to  40  CFR  1501.7.  section  102  of  the 
Marine  Protection.  Research  and 
Sanctuaries  Act  of  1972  (MPRSA).  and 
40  CFR  Part  228  (Criteria  for  the 
Management  of  Disposal  Sites  for  Ocean 
Dumping). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Verhaar.  Environmental 
Impacts  Branch.  U.S.  Environmental 
Protection  Agency — Region  II.  26 
Federal  Plaza.  Room  500.  New  York, 
New  York  10278.  Telephone  (212/FTS) 
264-6720, 
SUMMARY: 

Description  of  Proposed  Action 

Need  For  Action:  Under  section  211  of 
the  WRDA.  the  Administrator  of  EPA  is 
required  to  designate  one  or  more  ocean 
disposal  sites  in  accordance  with  the 
MPRSA  for  the  disposal  of  dredged 
material  unacceptable  for  disposal  at 
the  present  Mud  Dump  site.  The  WRDA 
stipulates  that  the  designated  site  will 
be  located  not  less  than  twenty  (20) 
miles  from  the  shoreline  and  that,  no 
later  than  thirty  (30)  days  after  the  site 
is  designated,  all  disposal  of  dredged 
material  other  than  acceptable  dredged 
material  will  take  place  at  the  newly 
designated  site(s). 

The  EPA  action  is  to  evaluate  the 
beneficial  and  adverse  environmental 
impacts  associated  with  the  designation 
of  a  site(s)  for  ocean  disposal  of  dredged 
material  unacceptable  for  disposal  at 
the  Mud  Dump  site. 

It  should  be  emphasized  that,  if  an 
ocean  disposal  site(s)  is  designated  for 
dredged  material,  such  a  site 
designation  would  not  constitute  or 
imply  the  U.S,  Army  Corps  of  Engineers' 
(COE)  or  EPA's  permit  approval  of  the 
actual  disposal  of  dredged  material  at 
the  respective  site(s).  It  would  remain 
the  responsibility  of  each  potential  user 
to  demonstrate  compliance  with  EPA's 
marine  environmental  impact  criteria  in 
order  to  receive  a  permit  from  the  COE 
under  the  MPRSA.  independent  of  the 
EIS  recommendations. 

To  minimize  duplication  of  effort  and 
reduce  paperwork  while  assuring  a 
thorough  examination  of  all  reasonable 
alternatives,  the  EPA  has  entered  into  a 
cooperative  agreement  with  the  Army 


Corps  of  Engineers  for  the  preparation 
of  this  EIS, 

Alternatives:  No-action  (the  no-action 
alternative  is  defined  as  not  designating 
a  site  for  the  disposal  of  dredged 
material  which  is  unacceptable  for 
disposal  at  the  Mud  Dump  site),  use  of 
alternative  ocean  disposal  sites. 

Scoping:  As  part  of  the  EIS  scoping 
process,  written  comments  on  the 
proposed  scope  (e.g.,  issues,  alternatives 
to  be  addressed)  of  the  EIS  will  be 
accepted  until  September  23, 1988.  All 
comments  should  be  addressed  to  Chief. 
Environmental  Impacts  Branch  at  the 
above  address.  Formal  scoping 
meetings,  as  defined  in  the  regulations 
of  the  Council  on  Environmental  Quality 
(40  CFR  1501.7).  will  be  held  as  follows:" 

Wednesday,  September  14.  1988 

Long  Branch  Municipal  Building. 
Council  Chamber.  344  Broadway,  Long 
Branch,  New  jersey  07740. 

Thursday.  September  15.  1988 

William  H,  Rogers  Legislative 
Building,  Veterans  Memorial  Highway. 
Hauppauge.  New  York  11788, 

The  meetings  will  be  held  in  two  (2) 
sessions  starting  at  2:00  p.m.,  with  the 
second  session  starting  at  6:00  p,m.  after 
a  one  hour  recess. 

Public  Participation:  Full  public 
participation  by  interested  federal,  state, 
and  local  agencies,  as  well  as  other 
interested  organizations  and  the  general 
public,  is  invited.  All  interested  parties 
are  encouraged  to  submit  their  names 
and  addresses  to  the  contact  person 
indicated  above  for  inclusion  on  the 
distribution  list  for  the  draft  and  final 
EIS  and  any  related  public  notices. 
William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  88-17729  Filed  8-1-88;  8:45  am] 
BILLING  CODE  6S60-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

luly  29.  1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street 
NW,.  Suite  140.  Washington.  DC  20037. 
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For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  CoDunission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Eyvette  Flynn,  Office  of 
Management  and  Budget.  Room  3235 
NEOB,  Washington.  DC  20503,  (202)  395- 
3785. 

OMB  Number:  3060-0344. 

Title:  Section  1.1705.  Method  for 
determining  duration  of  Cuban 
interference. 

Action:  Extension. 

Respondents:  Businesses  including  small 
businesses. 

Frequency  of  Response:  Recordkeeping 
and  on.  occasion. 

Estimated  Annual  Burden:  5  Response;  1 
Recordkeeper;  45  Hours. 

Needs  and  Uses:  Section  1.1705  requires 
that  U3.  applicants  (AM  stations)  for 
compensation  due  to  facilities 
changes  required  to  mitigate  Cuban 
interference  shall  monitor  and  log 
signals  of  interfering  Cuban  stations 
for  60  consecutive  days  and  submit 
the  results  to  the  Commission.  The 
data  used  by  FCC  staff  to  assure  that 
a  Cuban  station  has  caused 
objectionable  interference  within  the 
service  area  of  an  AM  station. 

OMB  Number:  3060-0345. 

Title:  Section  1.1709,  Requirements  for 
filing  application  for  compensation. 

Action:  Extension. 

Respondents:  Businesses  including  small 
businesses. 

Frequency  of  Response:  On  occasion. 

Estimated  Annua/  Burden:  1  Response: 
30  Hours. 

Needs  and  Uses:  Section  1.1709  requires 
that  US.  AM  radio  stations  submit  an 
informal  application  for  compensation 
of  expenses  incurred  in  mitigating  the 
effects  of  Cuban  interference  and  any 
supplemental  information  the 
Commission  may  request  the 
applicant  to  file.  In  order  to  mitigate 
the  effects  from  Cuban  interference, 
the  application  must  be  accompanied 
by  certain  documentation.  The 
informal  application  and 
supplemental  information  is  used  by 
FCC  staff  to  assure  that  compensation 
to  the  station  is  justified. 

Federal  Communications  Commission. 

H.  Walker  Fwister  IIL 

Acting  Secretory. 

(FR  Doc.  86-17672  Filed  8-4-88;  8:45  am| 

BtLLING  CODE  S712-01-M 


Advisory  ConmiMtee  on  Advanced 
Television  Ssrvics  Steering  Committee 

The  third  meeting  of  the  Systems 
Subcommittee  of  the  Advisory 


Committee  on  Advanced  Television 
Service  will  be  held  at  9:00  a.m.  on 
August  10, 1988  in  Room  856  at  the 
FCC's  offices  at  1919  M  Street,  NW., 
Washington,  DC. 

The  agenda  for  the  meeting  will 
consist  of: 

1.  Introductory  Remarks — Irwin 
Dorros. 

— Review  of  Systems  Subcommittee 
charter,  organization  ar>d  operating 
procedures. 

— Description  of  work  flow  and 
transitions  from  the  Planning 
Subcommittee. 

2.  Report  by  Working  Party  1  (Systems 
Analysis) — Birney  Dayton. 

— Charter  and  organization. 
— Work  plan/status- 
— Review  of  ATV  systems  submitted 
for  consideration. 
— Meeting  schedule. 

3.  Report  by  Working  Party  2  (System 
Evaluation  and  Testing] — Ben 
Crutchfield. 

— Charter  and  organization. 

— Work  plao/status. 

— Discussion  of  availability  of  ATV 
testing  facilities. 

— Discussion  of  inputs  from  the 
Planning  Subcommittee,  including  the 
availabiKty  of  ATV  test  material. 

— Meeting  schedule. 

4.  Report  by  Working  Party  3 
(Economic  Assessment) — Larry  Thorpe. 

— Charter  and  organization. 
— Work  plan/status. 
— Meeting  schedule. 

5.  Report  by  Working  Party  4  (System 
Standard) — Robert  Hopkins. 

— Charter  and  organization. 
— Work  plan/status. 
— Meeting  schedule. 

6.  Discussion  of  plans  for  February  1, 
1989  Interim  Report. 

7.  Subcommittee  meeting  schedule. 

8.  Open  discussion. 

All  interested  parties  are  invited  to 
attend.  Those  interested  may  also 
submit  written  statements  at  the 
meeting.  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
the  Committee  Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Bruce  Franca  at 
(202)  632-7060. 

Federal  Communications  Comraissioa. 

H.  Walker  Fsaster  in. 

Acting  Secretary. 

[FR  Doc  88-17687  Hied  8--t-«8:  8:45  am) 

mtUNG  CODE  C7n-«t-« 


(Report  No.  17421. 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

)uly  27. 1988. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  230. 1919  M  Street, 
NW.,  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed  August  22. 
1988. 

See  §  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(bHl}.  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject  Amendment  of  S  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stabons.  (Ohve  Branch.  Mississippi) 
(MM  Docket  No.  V-2S0,  RM-5728). 

Number  of  petitiom  received:  1. 
Federal  Communications  Commission. 
H.  Walker  Feaster  III, 
Acting  Secretary. 

[FR  Doc.  88-17671  Filed  0-4-88;  8:45  am) 
BKiJNG  COOC  671I-01-M 


(Report  No.  17391 

Petitions  for  Reconsideration  of 
Actions  In  Rulemaking  Proceedings 

|uly  15, 1988. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  §  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239. 1919  M  Street 
NW.,  Washington.  DC.  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed  August  22, 
1988. 

See  §  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(l]).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  Parts  1.  63  and 
76  of  the  Commission's  Rules  to 
Implement  the  ProvisicMW  of  the 
Cable  Communications  Policy  Act 
of  1934.  (MM  Docket  No.  84-1296). 
Nwnber  of  petitions  received:  1. 
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Federal  CoBUBunications  Cotnirassion. 

H.  Walker  FoMterlH. 

Acting  Secretary. 

|FR  Doc.  88-17673  Filed  8-t-«8;  8:45  amj 

BILUNO  CODE  crn-vi-M 

FEDERAL  MARfTIME  COMMISSION 
Agreement's)  Filed 

Tlie  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreementCs)  pursuant  to 
section  S  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  eadi  agreement  at  the 
Washington,  DC  office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-011049-003. 
Title:  Tampa  Port  Authority  . 
Parties: 

Tampa  Port  Authority 
Seagull  Terminal  and  Stevedoring 
Company 

Synopsis:  The  agreement  extends  the 
lease  term  of  the  basic  agreement  as 
amended  for  an  additional  six  months 
from  August  1, 1988  through  January  31, 
1989. 

Agreement  No.:  224-200052-002. 

Title:  Tampa  Port  Authority  Terminal 
Lease  Agreement. 

Parties: 

Tampa  Port  Authority 

Bay  Terminal  and  Stevedoring  Co., 
Inc. 

Synopsis:  The  agreement  extends  the 
term  of  the  basic  lease  for  an  additional 
six  month  period  through  January  31. 
1989. 

Agreement  No.:  224-200054-002. 

Title:  Tampa  Port  Authority  Terminal 
Lease  Agreement. 

Parties: 

Tampa  Port  Authority 

G  &  C  Stevedoring  Co. 

Synopsis:  The  agreement  extends  the 
term  of  the  basic  lease  for  an  additional 
six  month  period  through  January  31, 
1989. 

Agreement  No.:  224-003934-004. 

Title:  Palm  Beach  Terminal 
Agreement. 


Parties: 

Port  of  Palm  Beach  District  (The  Port] 

Florida  Molasses  Exchange,  Inc. 
(FME] 

Synopsis:  Under  the  proposed 
agreement,  FME  agrees  that  paving  or 
landscaping  over  certain  easements  on  a 
portion  of  land  FME  leased  from  the  Port 
shall  be  at  FME's  risk  and  that  FME 
shall  be  responsible  for  the  cost  of 
replacing  any  paving  or  landscaping 
removed  during  installation  of  water 
utility  lines  on  the  easement 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

Dated:  August  1, 1968. 
[FR  Doc.  88-17988  Filed  8-*-88;  8:45  am] 
BHXIMG  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Dime  Financial  Corp.  et  al.;  Formations 
of,  Acquisitions  by;  aiKl  Mergers  of 
Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  die  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  availabile  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
26, 1988. 

A.  Feder^  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Dime  Financial  Corporation. 
Wallingford.  Connecticut;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Dime 


Savings  Bank  of  Wallingford. 
Wallingford,  Connecticut;  100  percent  of 
the  voting  shares  of  City  Savings  Bank 
of  Meriden,  Meriden,  Connecticut;  and 
7.125  percent  of  the  voting  shares  of 
Meriden  Trust  and  Safe  Deposit 
Company.  Meriden,  Connecticut.  Dime 
Savings  engages  in  the  underwriting  and 
sales  of  Connecticut  Savings  Bank  Life 
Insurance.  City  Savings  acts  as  an  agent 
for  two  banks  which  issue  Savings  Bank 
Life  Insurance. 

B.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian.  Jr.,  Vice  lYesident) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  Bank  Maryland  Corp.,  Towson, 
Maryland;  to  acquire  80  percent  of  the 
voting  shares  of  Bay  National  Bank 
Annapolis,  Maryland. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Gore  Branson  Bancorp,  Inc.. 
Northbrook,  Illinois:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Palwaukee  Bank.  Propsect  Heights. 
Illinois. 

2.  Pocahontas  Bancorporation, 
Pocahontas,  lowa^  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  The 
Pocahontas  State  Bank,  Pocahontas. 
Iowa. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President]  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Miners  Bancshares,  Inc..  Frontenac, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Miners  State  Bank, 
Frontenac,  Kansas. 

E.  Federal  Reserve  Bank  of  Dallas  (W. 

Arthur  Tribble.  Vice  President]  400 
South  Akard  Street  Dallas.  Texas  75222: 

1.  Weslaco  Bancshares,  Inc..  Weslaco, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  City  National  Bank. 
Weslaco,  Texas. 

F.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  1867  Western  Financial 
Corporation,  Stockton,  California;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Bank  of  Stockton,  Stockton, 
California. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  August  1, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-17636  Filed  8-4-88:  8:45  am] 

BILLING  CODE  UIO-OI-M 


Rrst  NH  Banks,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissibie 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2]  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  19. 
1988. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  First  NH  Banks.  Inc.,  Manchester. 
New  Hampshire;  to  acquire  Insurance 
Premium  Finance  Corporation,  Derry, 
New  Hampshire,  and  thereby  engage  in 


financing  insurance  premiums  pursuant 
to  §  225.25(b)(1)  (i)  and  (iv)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1, 1988. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-17637  Filed  8-4-88:  8:45  am] 

BILUNG  CODE  S210-01-M 


Mellon  Bank  Corp.  et  al.;  Notice  of 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  19, 1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Mellon  Bank  Corporation, 
Pittsburgh,  Pennsylvania;  to  engage  de 


novo  through  its  subsidiary.  Collection 
Services  Corporation,  Pittsburgh, 
Pennsylvania,  in  permissible  loan 
recovery  and  collection  activities  for 
loans  previously  held  by  Applicant's 
subsidiaries  and  sold  to  a  liquidating 
bank  pursuant  to  §  225.25  (b)(1)  and 
(b)(23)  of  the  Board's  Regulation  Y. 

2.  Mellon  Bank  Corporation, 
Pittsburgh,  Pennsylvania:  to  acquire 
Grant  Street  National  Bank,  Pittsburgh, 
Pennsylvania,  which  will  be  a  limited 
purpose  de  novo  bank  in  voluntary 
liquidation  under  section  181  of  the 
National  Bank  Act  (12  U.S.C.  181). 
Applicant  is  applying  pursuant  to  the 
provisions  of  section  4(c)(8)  of  the  Act 
(12  U.S.C.  1843(c)(8)  and  §§  225.25  (b)(1) 
and  (b)(23)  of  the  Federal  Reserve 
Board's  Regulation  Y  (12  CFR  225.25 
(b)(1)  and  (b)(23])  to  engage  in  its 
proposed  activities. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond  Virginia 
23261: 

1.  Sovran  Financial  Corporation. 
Norfolk,  Virginia;  to  engage  de  novo 
through  its  subsidiary.  Sovran  Life 
Insurance  Company,  Phoenix.  Arizona, 
in  underwriting,  as  reinsurer,  credit  life 
and  disability  insurance  written  in 
connection  with  extensions  of  credit  in 
ail  states  by  affiliates  of  Sovran 
Financial  Corporation  pursuant  to 
§  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y.  Comments  on  this 
application  must  be  received  by  August 
26. 1988. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Findlay  Bancshares,  Inc..  Findlay, 
Illinois;  to  engage  de  novo  through  its 
subsidiary.  Findlay  Insurance  Agency, 
Findlay.  Illinois;  in  acting  as  principal, 
agent,  or  broker  for  insurance  that  is 
directly  related  to  an  extension  of  credit 
by  the  bank  holding  company  or  any  of 
its  subsidiaries  and  limited  to  assuring 
the  repayment  of  the  outstanding 
balance  due  on  the  extension  of  credit  in 
the  event  of  the  death,  disability  or 
involuntary  unemployment  of  the  debtor 
pursuant  to  S  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y.  Comments  on  this 
application  must  be  received  by  August 
23. 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  1. 1988. 
James  McAfee, 

Associate  Secretory  of  the  Board. 
[FR  Doc.  88-17638  Filed  8-4-88:  8:45  amj 

BILLING  COOE  S210-01-M 
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Warburg,  Pincus  Capital  Company, 
LP.,  Acquisitfons  of  Stiares  of  Banks 
or  Bank  Holding  Companies 

The  notificanls  listed  below  have 
applied  under  the  change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  oHices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  19, 1988. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Warburg.  Pincus  Capital  Company, 
LP.:  Warburg.  Pincus  Capital  Partners. 
L.P.;  Warburg.  Pincus  &  Co.;  E.M. 
Warburg.  Pincus  &  Co.,  Inc.;  Warburg, 
Pincus  Ventures.  Inc.;  John  L.  Vogelstein; 
and  Lionel  I.  Pincus;  to  acquire  an 
additional  14.8  of  percent  of  voting 
shares  of  Mellon  Bank  Corporation. 
Pittsburgh,  Pennsylvania,  and  thereby 
indirectly  acquire  Mellon  Bank  (North). 
Oil  City,  Pennsylvania;  Mellon  Bank. 
N.A.,  Pittsburgh,  Pennsylvania;  Mellon 
Bank  (MD).  Bethesda,  Maryland:  Mellon 
Bank  (East),  Philadelphia,  Pennsylvania; 
Mellon  Bank  (DE),  Wilmington, 
Delaware;  Mellon  Bank  (Central),  State 
College.  Pennsylvania;  and 
Commonwealth  National  Bank, 
Harrisburg,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  James  R.  Fraser,  Sandy.  Utah;  to 
acquire  an  additional  1.48  percent  of  the 
voting  shares  of  Brighton  Bancorp,  Salt 
Lake  City,  Utah,  and  thereby  indirectly 
acquire  Brighton  Bank,  Salt  Lake  City, 
Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  1. 198& 
lames  McAfee. 

Associate  Secretory  of  the  Board. 
|FR  Dnc.  8ft-17639  Filed  8-4-88:  8:45  am] 

BILLING  CODE  SZIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  tt>e  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  July  29, 1988. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on  202-245- 
2100  for  copies  of  package) 

Food  and  Drug  Administration 

1.  Medical  Device  Good 
Manufacturing  Practice  Regulation — 
0910-0073)-The  records  required  by  the 
GMP  regulation  are  an  integral  part  of 
an  effective  quality  assurance  program 
for  the  manufacture  of  devices  and  an 
essential  mechanism  by  which 
manfacturers  maintain  control  over  their 
process.  In  order  to  consistently  produce 
devices  conforming  to  established 
specifications,  controls  must  be  in  place. 
Pi-otection  of  the  public  health  depends 
upon  the  information  provided  to  both 
industry  and  FDA  by  GMP  records. 
Respondents:  Business  or  other  for- 
profit,  small  business  or  organizations; 
Number  of  respondents:  7.172; 
Frequency  of  Response:  Every  two 
years;  Estimated  Annual  Burden  201,930 
hours. 

2.  Survey  of  Japanese  Pharmaceutical 
Firms  Regarding  New  Biotechnology 
Products— NEW— The  collected 
information  will  provide  the  means  for 
FDA  to  make  predictions  about  future 
demands  for  expertise  and  resources 
and  for  U.S.  industry  to  gauge  the 
competitiveness  of  their  Japanese 
counterparts.  The  affected  public 
consists  solely  of  the  Japanese  drug 
manufacturers  who  respond. 

Respondents: ;  Number  of 

Respondents:  100;  Fequency  of 
Response:  One-time;  Estimated  Annual 
Burden:  20  hours. 

3.  FDA  Recall  Regulations— 0910— 
Recall  guidelines  set  forth  procedures  to 
be  used  by  manufacturers  and 
distributors  or  other  responsible  persons 
in  notifying  or  alerting  health 
proftssionals  or  other  persons  of  an 
unreasonable  risk  of  substantial  harm  to 
the  pubHc  health  and  describes  the 
procedures  used  or  required  by  FDA  in 
the  recall  process.  Respondents: 


Business  or  other  for-profit.  Small 
business  or  organizations.  Number  of 
Respondents:  915;  Frequency  of 
Response:  On  occasion;  Estimated 
Annual  Burden:  45.567  hours. 
Center  for  Disease  Control 

1.  Regulation^2  CFR  51b— Venereal 
Disease  Program  Grants — 0920-0112 — 
This  clearance  covers  the  application 
requirements  for  grants  to  States, 
political  subdivisions  of  States  and  to 
any  other  public  and  nonprofit  private 
entity  for  research,  demonstrations, 
public  information  and  education 
programs  for  the  prevention  and  control 
of  sexually  transmitted  diseases. 
Respondents:  State  or  Local 
governments,  non-profit  institutions. 

Number  of  Respondents: ; 

Frequency  of  Response:  Annual; 
Estimated  Annual  Burden:  1  hour. 

2.  Longitudinal  Study  on  Aging 
(LSOA)— 0920-0219— This  study  is 
designed  to  measure  changes  in  the 
functional  status  and  living 
arrangements  of  older  Americans.  The 
baseline  data  were  collected  through  the 
Supplement  on  Aging  to  the  National 
Health  Interview  Survey.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  6.000;  Frequency  of 
Response:  One  time;  Estimated  Annual 
Burden:  1.631  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on  301-966- 
2088  for  copies  of  package] 

1.  Request  for  Medicare  Payment — 
Ambulance— 0938-0042— This  form  is 
completed  by  the  beneficiary  and/or  the 
ambulance  service,  on  occasion.  It  is 
submitted  to  the  medicare  carrier  for 
payment  to  the  ambulance  service. 
Respondents:  Business  or  other  for- 
profit,  small  business  or  organizations. 
Number  of  Respondents:  26,500; 
Frequency  of  Response:  128;  Estimated 
Annual  Burden:  544,000  hours. 

OMB  Desk  Officer:  Allison  Herron. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS:  202-245-2100 
HCFA:  301-966-2088 
FSA:  202-245-0652 
SSA:  301-965-4149 
OS:  202-245-6511 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
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following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503. 

Attn:  Shannuh  Koss-McCallum. 

Date:  August  2, 1988. 
fames  V.  Oberthaler, 
Deputy  Assistant  Secretary,  Information 
Resources  Management. 
|FR  Doc.  88-17787  Filed  8^-88;  8:45  am) 

BILLING  COOE  41S0-04-M 


Centers  for  Disease  Control 

Renewal  of  Cooperative  Agreements 
To  Support  State  Smoiclng  Cessation 
in  Pregnancy  Demonstration  and 
Research  Projects;  Availability  of 
Funds  for  Fiscal  Year  1988 

Introduction 

The  Center  for  Disease  Control  (CDC) 
announces  the  availability  of  funds  in 
Fiscal  Year  1988  to  continue  support  for 
Cooperative  Agreements  with  the 
Colorado  Department  of  Health,  the 
Maryland  Department  of  Health  and 
Mental  Hygiene,  and  the  Missouri 
Department  of  Health  to  complete 
statewide  Smoking  Cessation  in 
Pregnancy  (SCIP)  Demonstration  and 
Research  Projects.  This  is  not  a  formal 
request  for  applications.  Assistance  will 
be  provide  only  to  the  State  Health 
Departments  of  Colorado,  Maryland, 
and  Missouri  for  continued  support  of 
this  project.  No  other  applications  are 
solicited  or  will  be  accepted. 

Authority:  These  Cooperative  Agreements 
are  authorized  under  section  301(a)  of  the 
Public  Health  Service  Act  (42  U.S.C.  241(a)) 
as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  Number  is  13.283. 

Background/Objectives 

In  September  1986,  CDC  awarded 
Cooperative  Agreements  to  the 
Colorado,  Maryland,  and  Missouri 
Departments  of  Health  in  support  of 
their  state  SCIP  projects.  The  three 
States  have  fully  staffed 
multidisciplinary  teams  working  on  the 
SCIP  project.  The  States  have  developed 
the  only  state-of-the-art  intervention 
strategies  and  materials  developed  from 
the  results  of  focus  groups  sessions 
conducted  to  learn  from  public  prenatal 
clients  what  is  most  helpful  to  them  in 
quitting  and  maintaining  cessation  of 
smoking.  The  States  have  developed 
and  tested  the  consent  and  screening 
forms  as  well  as  the  questionnaries  and 
have  already  obtained  local  health 
departments'  commitments  to 
participate  in  the  study.  The  three  States 
have  also  standardized  procedures  for 
collecting  and  shipping  urine  samples, 


administering  and  shipping 
questionnaries,  and  editing  forms,  and 
they  have  installed  a  microcomputer 
database  for  tracking  patient  progress 
and  reporting. 

The  primary  focus  of  the  renewal 
Cooperative  Agreement  awards  will  be 
to: 

1.  Integrate  the  use  of  the  patient 
education/counseUng  methoid  within 
intervention  public  prenatal  clinics  and 
WIC  (Special  Supplemental  Feeding 
Program  for  Women,  Infants,  and 
Children]  sites  on  an  ongoing  basis 
using  only  existing  staff  to  support 
clients'  efforts  to  quit  smoking.  These 
clinics  and  sites  will  use  only  the  data 
management  and  biochemical  testing 
procedures  throughout  the  study  period; 

2.  Demonstrate  the  effectiveness  of 
the  smoking  cessation/maintenance 
intervention  strategy  in  producing 
changes  in  the  smoking  behavior  (i.e., 
quitting)  of  patients  who  use  publicly- 
funded  prenatal  care  on  a  sustained 
basis; 

3.  Evaluate  the  effect  of  smoking  on 
the  birthweight  of  babies  of  women 
using  publicly-funded  prenatal  care 
(higher  risk  patients);  and 

4.  Assess  the  cost-effectiveness  of  the 
intervention  as  an  integral  part  of 
prenatal  care. 

CDC  is  committed  to  assisting  the 
States  in  obtaining  the  study  results  in 
order  to  (1)  assess  what  proportion  of 
prenatal  smokers  can  be  helped  to  quit 
smoking  and  maintain  their  cessation 
through  intervention;  (2)  determine  what 
it  will  cost  to  integrate  cessation/ 
maintenance  interventions  into  routine 
prenatal  care  on  a  sustained  basis;  (3) 
measure  the  effects  of  smoking 
cessation  on  low  birthweight  for  users  of 
public  prenatal  care,  generally  higher 
risk  mothers;  and  (4)  evaluate  the  cost- 
effectiveness  of  these  efforts. 

CDC  project  activities  are: 

A.  Provide  technical  assistance  and 
training  to  assure  that  State  and  local 
staff  have  the  appropriate  skills  and 
expertise  to  complete  field  testing  as 
appropriate,  to  complete  implementation 
of  SCIP,  and  to  evaluate  its 
effectiveness. 

B.  Provide  technical  assistance  in  the 
development  and  conduct  of  training, 
quality  control,  process  evaluation,  data 
management,  analysis,  and  evaluation 
to  ensure  sharing  of  experience  between 
SCIP  project  States  and  sharing  of  their 
lessons  learned  with  non-project  States. 
This  collaboration  will  include  site  visits 
when  deemed  necessary  by  the  State  or 
CDC. 

C.  Perform  laboratory  analyses  on 
SCIP  urine  specimens  on  behalf  of  the 
State  and  report  the  results  back  to 
them. 


D.  Collaborate  in  the  preparation  and 
dissemination  of  information  concerning 
the  SCIP  project,  activities,  and  results 
through  appropriate  presentations  and 
publications. 

Recipient  activities  are: 

A.  Field  Testing 

As  appropriate,  complete  the 
evaluation  of  the  field  test.  Specify 
modifications  that  are  needed  in  the 
intervention  and  data  management 
instruments  and  protocols. 

B.  Training 

As  appropriate,  conduct  refresher 
training  based  on  field  test 
modifications  for  prenatal  care  (PNC) 
clinics  and  WIC  staff  that  participated 
in  the  field  test. 

C.  Quality  Control  and  Process 
Evaluation 

1.  Establish  performance  standards 
for  acceptable  adherence  to  the 
intervention  and  data  management 
protocols. 

2.  Establish  systematic  procedures  for 
monitoring  adherence  to  the 
intervention  and  data  management 
protocols,  and  integrate  the  monitoring 
procedures  into  normal  supervision  of 
staff  activities  to  the  extent  possible. 

3.  Use  monitoring  information  to 
assess  adherence  to  protocols  during 
and  after  the  study  period. 

4.  Assure  that  problems  are  identified 
and  solved  at  the  local  and  State  levels 
as  necessary. 

5.  Monitor  potential  sources  of 
influence  on  participants'  smoking 
behavior  that  may  stem  from  PNC  or 
WIC  staff,  the  patients  themselves, 
media,  or  members  of  the  community. 

D.  Data  Management 

1.  Use  the  State  patient/forms 
tracking  system  to  generate  reports  that 
are  provided  to  PNC  clinics  on  a  routine 
basis. 

2.  Ensure  that  all  forms/urine 
specimens  that  are  supposed  to  be 
received  have  been  received  and 
followed  up  where  discrepancies  are 
identified. 

3.  Document  the  condition  of  urine 
specimens  upon  receipt  at  the  State 
Laboratory. 

E.  Analysis  and  Reporting 

1.  Develop  State  analysis  plan. 

2.  Conduct  State  analyses. 

3.  Review  results  with  State  health 
department  program  managers  and 
policy  makers. 

4.  Complete  analyses. 

5.  Prepare  SCIP  evaluation  (final) 
report. 
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6.  Prepare  and  disseminate 
information  concerning  the  SCIP  Project, 
activities,  and  results  through 
appropriate  presentations  and 
publications. 

Eligible  Applicants 

As  stated  above,  the  States  of 
Colorado,  Maryland,  and  Missouri  are 
the  only  three  States  that  have  the 
critical  factors  in  place  which  permit  the 
SCIP  Demonstration  and  Research 
Project  to  be  successfully  completed 
within  the  project  period.  The  States 
have  conducted  focus  groups'  sessions 
within  populations  targeted  for 
intervention  to  assess  what  should  be 
most  helpful  in  quitting  and  maintaining 
cessation.  They  have  already  estimated 
smoking  prevalence  by  local  health 
jurisdiction;  have  calculated  sample  size 
requirements;  and  have  obtained  formal 
agreement  from  local  health 
departments  to  participate  in  the  study 
as  either  an  intervention  or  control  site 
to  be  determined  by  randomization.  The 
States  have  already  developed  forms 
and  questionnaires  to  be  filled  out  by 
PNC  patients  at  enrollment,  at  the  eighth 
month  of  pregnancy,  and  at  six  weeks 
postpartum.  These  forms  were 
developed  by  the  States  without  review 
or  approval  by  CDC.  However,  technical 
assistance  was  provided.  In  addition, 
they  have  already  developed  a 
computerized  database  which  can 
provide  timely  feedback  to  local  health 
departments  regarding  the  status  of  the 
study. 

Review  and  Evaluation  Criteria 

The  review  and  evaluation  of  the 
renewal  applications  will  be  based  on 
their  merits  when  considering  the 
following  criteria: 

1.  Overall  Understanding. 

2.  State  Commitment. 

3.  Measurable  Objectives. 

4.  Adequacy  of  Plan  and  Timetable. 

5.  Acceptable  Project  Management 
Structure. 

6.  Effective  Problem-Solving 
Capability. 

Availability  of  Funds 

Approximately  $350,000  will  be 
available  in  Fiscal  Year  1988  to  fund 
three  Cooperative  Agreements,  ranging 
from  $100,000  to  $150,000,  for  the  first 
twelve  months  of  a  two-year  project 
period.  It  is  expected  that  the 
Cooperative  Agreements  will  be 
awarded  on  September  1, 1988. 
Continuation  awards  for  the  second 
year  will  be  made  on  the  basis  of 
satisfactory  progress  in  meeting  project 
objectives  and  on  the  availability  of 
funds.  Funds  may  not  be  used  to  pay  for 
recurrent  costs  associated  with  direct 


service  delivery  (i.e.,  patient  counseling 
and  intervention). 

Application  Submission  and  Deadline 

1.  Copies:  The  original  and  2  copies  of 
the  application  (form  PHS  5161-1  Rev. 
3/86)  must  be  submitted  to  Ms.  Nancy  C. 
Bridger.  Chief.  Grants  Management 
Officer,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control.  255  East 
Paces  Ferry  Road  NE..  Room  300. 
Mailstop  E-14.  Atlanta,  Georgia  30305 
on  or  before  August  9, 1988. 

2.  Deadlines:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

2.1  Received  on  or  before  the  deadline 
date,  or 

2.2  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  should  request  a  legibly 
dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service  since 
private  metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing.) 
Applications  which  do  not  meet  the 

deadline  as  described  in  2.1  or  2.2  above 
are  considered  late  applications  and  will 
not  be  considered  for  review  or  funding. 

Reviews 

Applications  are  not  subject  to  review 
by  State  and  local  officials  as  governed 
by  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs). 

Information  For  Completion  of 
Applications 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Carole  J.  Tully.  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road  NE.. 
Room  300.  Mailstop  E-14,  Atlanta, 
Georgia  30305;  telephone  (404)  842-6575 
or  FTS  236-6575. 

Technical  assistance  may  be  obtained 
from  Dr.  Michael  E.  Dalmat,  Assistant 
Branch  Chief,  Pregnancy  Epidemiology 
Branch,  Division  of  Reproductive 
Health,  Center  for  Health  Promotion  and 
Education,  Centers  for  Disease  Control, 
1600  Clifton  Road,  NE.,  Building  1,  Room 
4065,  Mailstop  C-06,  Atlanta,  Georgia 
30333:  telephone  (404)  639-1319  or  FTS 
236-1319. 

Dated:  August  1. 1988. 
Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support. 

Centers  for  Disease  Control. 

|FR  Doc.  88-17657  Filed  8-4-88:  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  88B-0233] 

Suggested  State  Regulations  for 
Control  of  Radiation;  Availability 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  an  Interim  Revision  to 
Volume  I  (Ionizing  Radiation)  of  a 
publication  entitled  "Suggested  State 
Regulations  for  Control  of  Radiation" 
(SSRCR)  (HHS  Publication  FDA  83- 
8203).  Included  with  this  Interim 
Revision  is  a  transmittal  sheet  with 
instructions  for  incorporating  these  new 
and  revised  pages  into  Volume  I  of  the 
SSRCR.  Copies  have  been  distributed  to 
the  State  and  local  radiation  control 
agencies  by  the  Conference  of  Radiation 
Control  Program  Directors,  Inc. 

ADDRESSES:  The  Interim  Revision  to 
Volume  I  of  the  SSRCR  has  been  placed 
on  display  in,  and  written  comments 
may  be  submitted  to,  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Copies  of  the  Interim  Revision  are 
available  from  the  National  Technical 
Information  Service  (NTIS).  U.S. 
Department  of  Commerce.  5285  Port 
Royal  Road,  Springfield,  VA  22161  (PB 
88-140801/ AS)  at  a  cost  of  $14.95  per 
copy.  Requests  for  a  single  copy  from  a 
limited  supply  of  the  SSRCR  Interim 
Revision  may  be  made  to  the  Center  for 
Devices  and  Radiological  Health  (HFZ- 
220),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD  20857. 

Copies  of  the  basic  document  of 
Volume  I  of  the  SSRCR  may  be  obtained 
from  NTIS  (PB  83-252569)  at  a  cost  of 
$38.95. 

FOR  FURTHER  INFORMATKMi  CONTACT: 

Charles  P.  Froom.  Center  for  Devices 
and  Radiological  Health  (HFZ-es),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3426. 

SUPPLEMENTARY  INFORMATION:  The 
SSRCR  was  initially  published  in  1962 
by  the  Council  of  State  Governments 
with  the  advice  and  assistance  of  the 
U.S.  Atomic  Energy  Commission  (now 
the  U.S.  Nuclear  Regulatory  Commission 
(NRC))  and  the  U.S.  Public  Health 
Service.  Since  1970,  development  and 
revision  of  the  SSRCR  has  been 
accomplished  by  working  groups  of  the 
Conference  of  Radiation  Control 
Program  Directors,  Inc.,  representing  the 
State  and  local  agencies,  with  the 
support  and  assistance  of  NRC:  the 
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Center  for  Devices  and  Radiofegical 
Health,  Pood  and  Drug  Administration: 
and  the  Environmentai  Protectioa 
Agency. 

The  suggested  State  regulations  w«« 
updated  and  revised  in  1964. 1906. 1970, 
1974, 1978,  and  1982.  These  revised 
suggested  regulations  being  made 
available  are  designated  as  "interim" 
revisions  because  the  complete 
document  is  not  being  revised,  but 
rather  new  and  revised  pages  are  being 
inserted  into  the  last  complete  revision. 
The  Atomic  Energy  Act  of  1954,  as 
amended  in  section  274  (42  U.S.C.  2021), 
authorizes  NRC  to  cooperate  with  the 
States  in  fonnulatiqg  standards  for 
protection  against  hazards  of  radiation. 
FDA,  under  the  broad  responsibility 
conferred  by  the  Public  Health  Service 
Act  (42  U.S.C.  241  and  243),  advises  and 
promotes  cooperation  between  the 
States  on  matters  relating  to  protecting 
the  public  against  specifred  radiation 
hazards.  The  Radiation  Control  for 
Health  and  Safety  Act  of  1968  further 
provides  for  the  estabiishmoit  by  FDA 
of  an  electronic  product  radiation 
control  progran  desi^ied  to  protect  the 
puUic  heahfa  and  safety  (42  U.S.C.  a63d 
and  263e).  In  implementing  this  program, 
the  agency  is  avthorized  to  make  sacli 
recommeadationa  relating  to  such 
hazards  and  control  as  it  considers 
appropriate.  Acting  on  these 
authorizations  and  req[Kunibilities.  NRC 
and  FDA's  Center  for  Devices  and 
Radiological  Health  cooperated  with  the 
Conference  of  Radiation  Control 
Program  Directors  and  the 
Environmental  Protection  Agency  in  the 
preparation  of  these  model  State 
regulations. 

This  Interim  Revision  and  previous 
revisions  of  the  SSRCR  have  been 
prepared  to  be  consistent  with  Federal 
radiation  control  regulations  issued  by 
Federal  agencies  to  carry  out 
responsibilities  vested  in  them  by  law. 
Changes  in  Federal  regulations, 
radiation  guidance,  or  recommended 
standards  and  the  experience  and 
suggestions  of  the  State  radiation 
control  agencies  and  others  provide  a 
basis  for  revision  of  the  SSRCR.  The 
Interim  Revision  reflects  amendments  to 
NRC  regulations  (10  CFR  Chapter  I)  and 
the  electronic  product  radiation  safety 
perfonnance  standards  iaeued  by  FDA 
(21  CFR  Chapto- 1,  Subchapter )). 

I.  Purpose  of  Suggested  State 
Regulations  For  Control  of  Radiation 

The  suggested  State  regulations  are 
basically  designed  as  guidance  for 
development  and  amendment  of  State 
radiation  control  regulations  to 
encourage  uniform  regulations  among 
the  States,  to  complement  Federal 


regulatioos.  and  to  help  States  maintain 
regulations  compatible  widi.  identical 
to,  or  as  effective  as  Federal  regulations. 
Because  of  requirements  placed  on  State 
regulatory  agencies  in  promulgating 
regulations  consistent  with  the 
standards  of  a  mmber  of  Federal 
agencies,  it  is  especially  important  that 
Federal  and  State  agencies  cooperate  in 
their  development.  These  model 
regulations  can  serve  as  a  means  of 
assisting  the  States  in  developing 
regulations  that  are  consistent  with 
Federal  radiation  control  standards  to 
the  extent  required.  For  example: 

1.  The  Atomic  Energy  Act  of  1954.  as 
amewled  by  Pub.  L  66-373  (73  StaL  688), 
specifies  in  section  274  (42  U.S.C.  2021). 
as  a  condition  for  a  State  to  enter  into 
an  agreement  with  NRC  to  assume 
regulatory  responsibility  for  byproduct, 
source,  and  special  nuclear  material  in 
quantities  not  sufficient  to  form  a 
critical  mass,  ftat  the  State  program  be 
compatible  with  NRCs  program  for 
regulation  of  sudi  material,  and  that  the 
State  program  be  adequate  to  protect 
the  poUic  health  and  safety  with  respect 
to  the  materials  covered  by  the 
agreement 

2.  Hie  Public  Health  Service  Act,  as 
amended  by  the  Radiation  Control  for 
Health  and  Safety  Act  of  1968,  specifies 
in  section  sets'  (42  U.S.C  2B3n)  that  no 
State  or  political  subdivision  <rf  a  State 
may  either  establish  or  continue  in 
effect  any  standard  that  applies  to  the 
same  aspect  of  performance  of  an 
electronic  product  for  which  a  Federal 
standard  is  in  effect  and  which  is  not 
identical  to  the  Federal  standard. 

3.  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C 
667)  provides  that,  for  a  State  plan  to  be 
approved,  the  State  regulations  must  be 
at  least  as  effective  as  the  Federal 
standards  issued  under  section  d  of  that 
act  which  relate  to  the  same  issues. 

These  statutory  requirements 
emphasize,  the  importance  of 
cooperation  among  Federal  agencies 
and  State  representatives  to  ensure 
consistency  in  radiation  control 
regulations. 

The  main  puipoee  of  this  Interim 
Revision  to  Volume  I  (Ionizing 
Radiation)  of  the  SSRCR  is  to  provide 
companion  regulations  consistent  and  in 
conformity  with  certain  amendments  to 
Federal  standards  in  10  CFR  Parts  20. 3S. 
and  61.  and  in  21  CFR  Part  1020.  Other 
changes  were  made  to  reflect  data 
obtained  from  special  studies  and 
constructive  comments  received  on 
some  provisions  of  the  SSRCR. 

II.  Scope  aad  Content 

This  Interim  Revision  to  Volume  I  of 
the  SSRCR  includes  a  new  Part 


Licensing  Requirements  for  Land 
Disposal  of  Radioactive  Waste.  Also 
included  in  this  SSRCR  Interim  Revision 
are  amendments  to  Part  C — Licensing  of 
Radioactive  Material,  Part  D — 
Standards  for  Protection  Against 
Radiation,  Part  F — X-rays  in  the  Healing 
Arts,  and  Part  G — ^Use  of  Sealed 
Radioactive  Sources  in  the  Healing  Arts. 
The  table  of  contents  has  also  been 
revised  to  reflect  the  location  of  new  or 
revised  pages. 

A  rationale  is  included  for  each  of  the 
revised  and  new  part(s)  of  the  SSRCR 
Interim  Revision,  with  documentation 
for  the  amendments  or  new  provisions. 
The  amendments  to  Federal  standards, 
which  serve  as  a  basis  for  changes  and 
additions  to  the  SSRCR.  are  referenced 
in  the  rationale  to  provide  needed 
background  information.  Certain 
proposed  changes  were  not  included  in 
the  document  but  were  recorded  in  the 
rationale  for  future  consideration  by  the 
Conference  of  Radiation  Control 
Program  Directors,  kic^  and  apprcqiriale 
Federal  agencies. 

Earlier  revisions  of  the  SSRCR  have 
added  new  parts  including:  Part  H — 
Radiation  Safety  Reqairements  for 
Analytical  X-Ray  Equipment  Part  I — 
Radiation  Safety  Requirements  for 
Particle  Accelerators.  Part } — Notices, 
Instructions  and  Reports  to  Workers; 
Inspections,  and  Part  W — Radiation 
Safety  Requirements  for  Wireline 
Service  Operations  and  Subsurface 
Tracer  Studies.  Part  J  incorporates 
provisions  of  10  CFR  Part  19  of  NRC 
regulations.  These  provisions  are 
comparable  to  those  of  the  Department 
of  I^bor  far  inspections  pursuant  to  the 
Occupational  Safety  and  Health  Act  of 
1970,  under  29  CFR  Part  1903.  With  the 
addition  of  the  Interim  Revision,  Volume 
I  (Ionizing  Radiation)  of  the  SSRCR  now 
consists  of  the  following  parts: 

Part  A — General  Provisions 

Part  B — Registration  of  Radiation  Machine 

Facilities  and  Services 
Part  C — Licensing  of  Radioactive  Material 
Part  D — Standards  for  Protection  Against 

Radiation 
Part  E — Radiation  Safety  Requirements  for 

Industrial  Radiographic  Operations 
Part  F — X-rays  in  the  Healing  Arts 
Part  G — Use  of  Sealed  Radioactive  Sources  in 

the  Healiag  Arts 
Part  H — Radiation  Safety  Requiremanls  for 

Analytical  X-ray  EquipoMnt 
Part  I — Radiation  Safety  ReqwirenranU  fer 

Particle  Accelerators 
Part  I — Notices.  Instructions  and  Reports  to 

Workers:  Inspections 
Part  M — Licensir\g  Requirements  for  Land 

Disposal  of  Radioactive  Waste 
Part  W — Radiation  Safety  Requirements  for 

Wireline  Service  Operations  and 

Subsurface  Tracer  Studies 
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III.  Use  of  Suggested  State  Regulations 

The  SSRCR  provide  a  comprehensive 
set  of  ionizing  radiation  control 
regulations  covering  a  number  of 
subjects,  including  performance 
requirements  applicable  to  equipment, 
safe  use  of  radiation  sources,  and 
requirements  on  the  facility  wherein  the 
sources  are  used.  Thus,  they  provide  a 
comprehensive  code  of  radiation  control 
provisions  to  ensure,  at  the  State  level, 
protection  of  the  public  health  from 
radiation.  In  addition,  these  model 
regulations  could  be  used  as  a  resource 
document  by  Federal  agencies  using 
radiation  sources  in  instituting  a  total 
radiation  safety  program  for  Federal 
facilities.  For  those  States  that  have  or 
that  are  entering  into  an  agreement  with 
NRC.  the  model  regulations  include 
provisions  for  the  control  of  byproduct, 
source,  and  special  nuclear  material  in 
quantities  not  sufficient  to  form  a 
critical  mass:  however,  these  materials, 
when  used  within  Federal  agencies,  are 
under  the  direct  control  of  NRC.  This 
model  could  serve  as  a  basis  for  meeting 
the  requirements  of  section  19  of  the 
Occupational  Safety  and  Health  Act  of 
1970  and  Executive  Order  12196 
(Occupational  Safety  and  Health 
Programs  for  Federal  Employees),  as 
they  relate  to  radiation  control,  enabling 
each  Federal  department  and  agency  to 
establish  an  occupational  safety  and 
health  program. 

In  essence,  these  suggested  radiation 
control  regulations  could  be  used  as:  (1) 
An  aid  in  revising  current  State  codes, 
(2)  an  aid  in  developing  comprehensive 
codes  at  the  State  level  when  no 
regulations  are  in  force,  (3)  an  aid  in 
developing  radiation  safety  programs  for 
Federal  installations,  or  (4)  an  aid  to 
manufacturers  who  need  to  know  what 
type  of  controls  may  exist  at  the  State 
level.  It  is  recommended  that  applicable 
Federal  or  State  agency  regulations  also 
be  consulted  directly. 

IV.  Review  and  Comments 

Interested  persons  are  invited  to 
submit  written  comments  and 
recommendations  at  any  time  regarding 
this  document  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Comments  should  be  identified  with  the 
docket  number  appearing  in  the  heading 
of  this  notice.  Each  recommendation 
should  be  supported  by  appropriate 
rationale  and  background  data  that 
clearly  establishes  the  scientific, 
technical,  and  public  health  bases  for 
the  recommendation.  Such  comments 
will  be  provided  to  the  appropriate 
working  groups  and  kept  on  file  for 


consideration  by  those  individuals  given 
responsibility  for  the  review  and 
development  of  their  part  of  the  SSRCR. 

Dated:  July  28. 1988. 
John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
A  ffairs. 

|FR  Doc.  88-17641  Filed  8-4-88:  8:45  am] 
BILLING  CODE  4160-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

ICA-920-4113-16] 

California;  Proposed  Statewide  Notice 
to  Lessees  and  Operators  of  Federal 
Geothermal  Resources  Leases  for 
Diligent  Exploration  Activities 

Notice  is  hereby  given  that  a  Notice  to 
Lessees  (NTL)  and  operators  of  Federal 
Geothermal  Resources  Leases  for 
DILIGENT  EXPLORATION 
EXPENDITURES  (DEE)  is  available  in 
draft  for  public  comment.  The  NTL 
clarifies  the  BLM's  policy  for  receiving 
and  approving  expenditure  reports,  as 
allowed  under  the  regulations  at  43 
Code  of  Federal  Regulations  (CFR)  3203 
and  3264,  by  updating  and  superseding 
NTL-79-01,  which  was  approved  by  the 
United  States  Geological  Survey  in  1979. 
This  revised  NTL  provides  significant 
new  information  in  response  to 
important  questions  by  lessees  and 
operators.  The  NTL  identifies  the  items 
that  will  qualify  as  DEE.  explains  when 
DEE  reports  are  due,  and  lists  the 
information  that  is  required  in  order  to 
obtain  ELM  approval.  Comments  are 
being  accepted  through  August  26, 1988. 
A  copy  of  the  draft  NTL  is  available 
from  the  California  State  Office  of  the 
Bureau  of  Land  Management.  Public 
Room,  2800  Cottage  Way,  Sacramento, 
California  95825,  or  by  calling  the  Public 
Room  at  (916)  97ft-4754. 

Date:  July  29. 1988. 
Douglas  M.  Koza. 

Chief.  Branch  of  Fluids.  Di\  ision  of  Minerals 
Resources. 

(PR  Doc.  88-17634  Filed  8-4-88:  8:45  am) 
BILLING  CODE  431(MO-M 


INM-040-08-4212-08;  KS  NM-63449] 

Intent  To  Prepare  Supplement  to 
Planning  Analysis 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent  To  Prepare  a 

Supplement  to  the  Land  Use  Planning 

Analysis  for  Public  Lands  in  Kansas  and 


Invitation  for  Public  Participation  in  the 
Formulation  of  Alternatives. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Oklahoma 
Resource  Area  of  the  Tulsa  District  is 
preparing  a  supplement  to  the  1987 
Planning  For  Proposed  Disposal  of 
Public  Lands  in  Kansas.  The  need  for 
preparation  of  a  supplement  to  this 
Planning  Analysis  Decision  Document. 
The  Planning  Analysis  presented  and 
analyzed  three  alternatives  for 
management  of  the  1023.49  area  of 
Federal  public  lands  situated  on  21 
isolated  tracts  within  15  counties 
throughout  Kansas.  The  three 
alternatives  analyzed  included:  (1) 
Transfer  626.07  acres  to  private 
ownership  and  397.42  acres  to  the 
Kansas  Department  of  Wildlife  and 
Parks:  (2)  No  Action,  retain  1023.49 
acres  in  public  ownership:  (3)  Transfer 
1023.49  acres  into  private  ownership. 

The  Supplemental  Planning  Analysis 
(SPA)  will  analyze  additional  lands  and 
minerals  management  alternatives 
developed  from  public  comments  or 
derived  as  a  result  of  protests  received 
on  the  1987  Decision  Document. 

The  Kansas  Department  of  Wildlife 
and  Parks  (KDWP)  as  well  as  the 
Kansas  Chapter  of  the  Wildlife  Society 
filed  protests  with  the  Director  of  the 
BLM  regarding  the  lands  identified  for 
transfer  to  KDWP  within  the  proposed 
Decision  Document.  The  protests  were 
based  upon  the  proposal  to  transfer 
tracts  with  wildlife  values  to  private 
ownership  rather  than  transferring  all 
these  tracts  to  KDWP  for  the  public's 
benefits.  In  order  to  resolve  this  protest, 
one  additional  alternative  to  be 
analyzed  by  the  SPA  will  be:  Transfer 
1023.49  acres  to  the  KDWP  under 
provisions  of  the  Recreation  and  Public 
Purposes  (R&PP)  Act  of  June  14, 1926. 
The  SPA  will  address  the  management 
of  additional  tracts  of  public  lands  in 
Kansas  in  excess  of  the  currently  known 
1023.49  acres  that  may  be  identified  in 
the  future.  The  Development  of  criteria 
for  the  disposition  of  such  tracts  and  the 
inclusion  of  this  additional  analysis  will 
allow  for  consistency  in  the  application 
of  any  land  use  decisions  resulting  from 
this  planning  effort.  Additionally  the 
SPA  will  address  and  analyze  the 
potential  leasing  and  development  of 
Federal  Minerals  (principally  oil  and 
gas)  within  Kansas.  Only  those 
Federally  owned  minerals  which  have 
not  been  addressed  by  land  use 
planning  conducted  by  other  Federal 
surface  management  agencies  will  be 
included  in  this  analysis. 
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DATE  Cammeats  related  to  this  SPA  and 
suggested  aitematives  will  be  accepted 
through  SeptenioCT  16, 1988. 
ADDRESS:  Conmnents  and  suggestions 
should  be  sent  to:  Area  Manager,  Bureau 
of  Land  Management,  Oklahoma 
Resource  Area.  200  NW  Fifth  Street. 
Room  548.  Oklahoma  Qty.  Oklahoma 
73102. 


FOR  FUHTHER  IWPOWMATIOM  CONTACT: 
Brian  Mills,  Oklahoma  Resource  Area, 
(405)  231-5491. 

SUPPLEMENTARY  INTOWIIATION.  The 
1023.49  acres  of  BIM  administered 
public  lands  within  die  State  of  Kansas 
vary  in  size  from  0.38  of  an  acre  to  400 
acres.  The  isolated  nature  of  these  small 
tracts  as  well  as  legal  access  issues  limit 
the  agencies  normal  land  and  resource 
manageaaent  programs  and  result  in  an 
absentee  landlord  situation. 

Dated:  hrty  29. 1988. 
Lany  Woedard, 
Acting  Stote  Director. 
[FR  Doc.  88-17856  Filed  8-4-08;  8:45  am) 
BILUNQ  CODE  431»4«-«l 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engags  in  Compsntatad 
Intercorporate  HauUng  Operations 

August  Z.  1968. 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524{bKl)  that  the  name 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  (1)  Parent  corporation  and  address 
of  principal  office:  Dixie  Yams,  Inc.. 
1100  South  Watkins  Street,  P.O.  Box  751, 
Chattanooga,  Tennessee  37401. 

(2)  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices  and  states  of  incorporation: 

Subsidiary  and  State  of  Incorporation 
Ti-Caro.  Inc..  P.O.  Box  699, 1002  Jenkins 
Road,  Gastonia,  NC  28052— North 
Carolina 

China  Grove  Cotton  Mills,  P.O.  Box  507. 

308  E  Thorn  Street.  China  Grove,  NC 

28023— North  Carolina 
North  State  Knitting  Mills,  P.O.  Box  957, 

1140  N.  Flint  Street.  Uncolnton.  NC 

28093— North  Carolina 
Southern  Mercerizing  Company. 

Midway  176.  South,  Tryon.  NC 

28782— North  Carolina 
Threads  of  Puerto  Rico.  Inc..  P.O.  Box 

325.  Arroyo,  Puerto  Rico  00615 — North 

Carolina 

B.  1.  Parent  corporation  and  address 
of  principal  office:  GraniteviUe 


Company.  One  Marshall  Street, 
GraniteviUe,  South  Carolina  29829. 

2.  WkoUy-owned  subsidiaries  which 
will  participate  in  the  Operations,  and 
State(s]  of  incorporation:  C.H.  Patrick  & 
Company,  Inc.,  incorporated  in  South 
Carolina. 

C.  1.  Parent  corporation  and  address 
of  principal  office:  Masco  Industries, 
Inc.,  21001  Van  Bom  Road.  Taylor, 
Mtchigan  48180. 

2.  Wholly-owned  subsidiaries*  which 
will  participate  in  the  operations,  and 
their  States  of  incorporation: 

Acme  Steel  Door  Corp.  (NY) 
Acme  Steel  Partition  Co.,  Ina  (NY) 

Architectural  Building  Components, 
Inc.  (MA) 

Flush-Metal  Partition  Corp.  (NY) 
Acme  Steel  Shelving  Corp.  (NY) 
Acme  Offioe  Grcnip,  Inc.  (NY) 
ALUP  America,  Inc.,  (DE) 
Architectural  Specialties  Co.,  Inc.  (FL) 
Arrow  Oil  Tods,  Inc.  (DE) 

Armoun,  Inc.  (DE) 
Arrow  Speciality  Company  (DE) 
Atlas  Door  Corp.  (DE) 

Atlas  Door  Co.,  Inc.  (NV) 
BLD  Products,  Ltd.  (MI) 
Ball  Valve  Co.,  Inc.  (KS) 
Braun  Engineering  Co.  (MI) 

Precision  Production  Corp.  (MI) 
C&C  Incorporated  (MI) 

Cars  ft  Concepts.  Inc.  (MI) 

Cars  A  Concepts  Competition,  Inc. 
(MI) 

Cars  &  Concepts  International,  Ltd. 
(MI) 

C&C  Performance,  Inc.  (MI) 

CM. Spoilers.  Inc.  (NY) 

Spoilers  Phis,  Inc.  (NY) 
Cold  Forge.  Inc.  (DE) 
Crossing  Metal  Spinning  &  Stamping 

Co..  Inc.  (NY) 
Drilex  Systems,  Inc.  (TX) 
Eagle  Window  &  Door,  Inc.  (lA) 
Eskay  Screw  Corporation  (DE) 
Exotic  Metals,  Incorporated  (DE) 
Fk>-Con  Systems,  Inc.  (IL) 

Flo-Con  Holding,  Inc.  (DE) 

Slide  Gate  Services,  Inc.  (IL) 
Foster  Oilfield  Equipment  Co.  (DE) 
Garrett  Manufacturing  Company  (DE) 
Hi-Ram.  Inc.  (DE) 
Hi-Vol  Products,  Ina  (MI) 
Holman  Boiler  Works,  Inc.  (DE) 
K-Tech,  Inc.  (IL) 
Kendallville  Foundry,  Inc.  (DE) 
Lamons  Metal  Gasket  Co.  (DE) 
Richard  Lee  Industries,  Inc.  (PA) 
Lindsey  Completion  Systems,  Inc.  (DE) 
Longman  Enterprises,  Ibc  (FL) 

Pylon  Manufacturing  Corp.  (DE) 
W.C.  McCurdy  Co.  (M!) 
Tom  McGuane  Industries,  Inc.  (MI) 
Masoo  lodBStries,  Services,  Inc.  (DE) 
Nimas  Cmporation  (DE) 

NI  Industries,  inc.  (DE) 


Opdyke  Stamping,  bic.  (MI) 
R&B  Manufacturing  Company  (X41) 
Richards  Micro-Tool  Inc.  (DE) 
Rieke  Corporatioo  (IN) 

Rieke  of  Mexico.  Inc.  (DE) 

Rieke  LeasiBg  Co..  kioorporated  (DE) 
Rohrback  Corporation  (WA) 
Rupert  Manufacturing  Company  (DE) 
Schmelzer  Corporation  (Ml) 

Tawas  Industires,  Inc.  (MI) 
Taylor  Building  Products  Company  (MI) 
Tools  &  Technology  Investments,  Inc. 

(DE) 
Van  Wormer  Industries,  Inc.  (MI) 
Walker-McDonald  Mfig.  Co.  (DE) 

'Directly  owned  subsidiaries  appear 
at  the  left  hand  margin,  first  tier  and 
second  tier  subsidiaries  are  indicated  by 
single  and  double  indentation, 
respectively,  and  are  listed  under  the 
names  of  their  respective  parent 
companies. 

D.  1 .  Parent  corporation,  address  of 
principal  office  and  State  of 
Incorporation:  Sara  Lee  Corporation, 
Three  First  National  Plaza,  Chicago. 
Illinois  60602 — Maryland 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  the 
address  of  their  respective  principal 
offices  and  their  States  of  Incorporation: 

Aris  Isotoner,  Inc.,  417  Fifth  Avenue. 

New  York,  New  York  10016— 

Delaware 
Bali  Company,  3330  Mealy  Dr..  Winston- 
Salem.  North  Carolina  27103— 

Delaware 
Bil  Mar  Foods.  Inc..  830096th  Avenue. 

Zeeland.  Michigan  49464 — Delaware 
Booth  Fisheries  CorpcH-ation.  1300  W. 

Higgins.  Park  Ridge.  Obnois  60068— 

Delaware 
Bryan  Foods,  Inc.,  1  Churchill  Road.  P.O. 

Box  1177.  West  Point,  Mississippi 

39773 — Mississippi 
Capitol  Foods  Company,  6501  Fulton 

Industrial  Blvd.,  Atlantia,  Georgia 

30336 — Georgia 
Circle  T  Foods  Company,  Inc.,  4560 

Leston.  Dallas.  Texas  75247 — Texas 
Coach  Stores,  Inc..  516  West  34th  Street, 

New  York.  New  York  10001— 

Delaware 
Coach  Leatberware  Company,  Inc.  300 

Chubb  Avenue.  Lyndhurst,  New 

Jersey  07071 — New  Jersey 
Country  Commons  Inc.  500  Waukegan 

Road.  Deerfield.  Illinois  60015— 

Delaware 
Douwe  Egberts  Coffee  Service,  Inc.,  990 

Suprenie  Drive.  Bensenville.  Illinois 

60106— Odaware 
Epic  Coaqsaay.  Inc.  JioiiDy  Dean 

Aveiwe.  Osceola.  Iowa  SQ213 — llliaois 
Frigid  Freeze  Foods,  inc.  102S  Electric 

Road.  Salem.  Virginia  24153 — Virginia 
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The  Fuller  Brush  Company.  5635  Hanes 

Mill  Road.  Winston-Salem.  North 

Carolina  27106— Connecticut 
Fuller  Brush  Catalog.  Inc.  5635  Hanes 

Mill  Road,  Winston-Salem.  North 

Carolina  27106— North  Carolina 
Gibbon  Packing.  Inc..  P.O.  Box  2006, 

Milwaukee.  Wisconsin  53201 — 

Connecticut 
Green  Hill  Incorporated.  Rt.  11.  Elliston. 

Virginia  24087 — Virginia 
Hanes  Menswear,  Inc.,  3334  Healy 

Drive,  Winston-Salem.  North 

Carolina — Delaware 
Higdon  Food  Service.  Inc.,  1350  N.  10th 

St..  Paducah.  Kentucky  44002— 

Kentucky 
Hollywood  Brands,  Inc.,  100  S.  Poplar. 

Centralia,  Illinois  62801 — Delaware 
Illinois  Fruit  &  Produce  Corp.,  One 

Quality  Lane.  Streator,  Illinois  61364 — 

Illinois 
The  Jimmy  Dean  Meat  Company,  Inc., 

1341  W.  Mockingbird  Lane,  Dallas. 

Texas  75247— Texas 
Kiwi  Brands  Inc..  Route  662  North. 

Douglassville.  Pennsylvania  19518 — 

Delaware 
Landlock  Seafood  Company.  Inc..  4119 

Billy  Mitchell  Road,  Addison.  Texas 

75001— Texas 
L'eggs  Brands.  Inc.,  P.O.  Box  2495.  5660 

University  Parkway,  Winston-Salem. 

North  Carolina  27105 — North  Carolina 
Lyon's  Restaurants,  Inc.,  1165  Triton 

Drive.  Foster  City.  California  94404 — 

Delaware 
Lyon's  Restaurants  in  Oregon,  Inc.,  1165 

Triton  Drive,  Foster  City,  California 

94404 — Oregon 
Ozark  Salad  Company,  Inc.,  100  N. 

Youngman,  Baxter  Springs.  Kansas 

66713— Delaware 
Peck  Foods  Corporation,  P.O.  Box  2006. 

Milwaukee.  Wisconsin  53201 — 

Wisconsin 
Priddy's  Quality  Foods,  Inc..  204  H  N.E.. 

Ardmore.  Oklahoma  73401 — 

Oklahoma 
PYA/Monarch.  Inc..  107  Frederick 

Street.  P.O.  Box  1328.  Greenville, 

South  Carolina  29602— Delaware 
Rice  Hosiery  Corporation,  550  Fairfield 

Road,  High  Point,  North  Carolina — 

North  Carolina 
Sara  Lee  Knit  Products.  Inc..  3334  Healy 

Drive,  Winston-Salem,  North  Carolina 

27103 — Delaware 
Schloss  &  Kahn,  Inc.,  US  Highway  80  & 

Newcomb  Avenue,  Montgomery, 

Alabama  38195 — Delaware 
Seitz  Foods,  Inc.,  Box  247,  St.  Joseph, 

Missouri  64502 — Delaware 
Sky  Bros.,  Inc^  Bums  Avenue  at  Canan 

Station,  Altoona,  Pennsylvania 

16603 — Pennsylvania 
Sky  Bros,  of  Lemoyne,  Inc.,  1135  North 

Plymouth  St.,  Allentown, 

Pennsylvania  16103 — Pennsylvania 


Standard  Meat  Company.  3709  East  First 

Street.  Forth  Worth.  Texas  76111— 

Texas 
Stedman  Corporation.  P.O.  Box  1288. 

Asheboro,  North  Carolina  27203 — 

North  Carolina 
Superior  Coffee  and  Foods.  Inc..  990 

Supreme  Drive.  Bensenville.  Illinois 

60106— Illinois 
Twin  Rivers  Transportation  Company. 

955  Hamilton  Drive.  University  Park. 

Illinois  60466— Illinois 
Wolferman's  Ina.  One  MufHn  Lane. 

North  Kansas  City.  Missouri  64116 — 

Delaware 
Noreta  R.  McGee, 
Secretary. 
|FR  Doc.  88-17653  Filed  8-4-88;  8:45  amj 

BILUNO  CODE  703S-01-M 

[Finance  Docket  No.  30800;  Sub-Mo.  25] 

Union  Pacific  Corp.  and  Union  Pacific 
Railroad  Co^  Petition  for  Exemption 
To  Isaue  Securities  and  Guarantee 
Obligations 

AOENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  Exemption. 


;  The  Interstate  Commerce 
Commission  exempts  Union  Pacific 
Corporation  (UP)  and  Union  Pacific 
Railroad  Company  (UPRR)  from  the 
requirements  of  49  U.S.C.  11301  with 
respect  to  the  issuance  by  UP  of 
securities  in  a  principal  amount  not  to 
exceed  $160  million,  and  with  respect  to 
the  guarantee  by  either  UP  or  UPRR  of 
an  obligation  assumed  by  Missouri 
PaciHc  Railroad  Company.  These 
transactions  are  intended  to  facilitate 
the  acquisition  of  control  by  UP  and  its 
railroad  subsidiaries  of  Missouri- 
Kansas-Texas  Railroad  Company. 
DATES:  This  exemption  will  be  effective 
August  8, 1968.  Petitions  to  reopen  must 
be  filed  by  August  25. 1988. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30800  (Sub-No.  25) 
to:  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicants'  representatives:  William  J. 
McDonald,  Carl  von  Bemuth,  Union 
Pacific  Corporation,  345  Park  Avenue. 
New  York.  NY  10154. 
FOR  FURTHER  INFORMATION  CONTACT. 
Joseph  H.  Dettmar  (202)  275-7245.  [TDD 
for  hearing  impaired  (202)  275-1721] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 


Interstate  Commerce  Commission 
Building.  Washington.  DC  20423  or  call 
(202)  289-4357/4359  (D.C.  Metropolitan 
Area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts.  Inc..  in  Room 
2229  at  Commission  headquarters). 

Decided:  )uly  29. 1988. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Andre.  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Commissioner  Lamboley  was  absent  and  did 
not  participate  in  the  disposition  of  this 
proceeding. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  B&-17603  Filed  8-4-88;  8:45  am] 

BILUN6  COOC  703S-01-M 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  at  1211  Avenue 
of  the  Americas.  38th  Floor,  Conference 
Room  A,  New  York  City,  New  York  on 
September  8. 1988,  beginning  at  8:30  ajn. 

The  purpose  of  the  meeting  is  to 
discuss  topics  end  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B). 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  has  been 
made  that  the  subject  of  the  meeting 
falls  within  the  exceptions  to  the  open 
meeting  requirements  set  forth  in  Tide  5 
U.S.  Code,  section  552b  (c)(9)(B).  and 
that  the  public  interest  requires  that 
such  meeting  be  closed  to  public 
participation. 

Date:  July  29, 1988. 
l^eslie  S.  Shapiro. 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 
[FR  Doc.  88-17649  Filed  B-'4-88;  a-45  am] 

BILIJM  COOC  4St»-2S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importation  of  Controlled  Substances; 
AppHcation 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
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Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior  to 
issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  June  14. 1988,  Philadelphia 
Seed  Company,  Division  of  Stanford 
Seed  Company,  Muddy  Creek  Road, 
Denver,  Pennsylvania  17517,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  Marihuana  (7360),  a  basic 
class  controlled  substance  in  Schedule  I. 
This  application  is  exclusively  for  the 
importation  of  marihuana  seed  which 
will  be  rendered  non-viable  and  used  as 
bird  feed. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Street.  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  September  6, 1988. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d).  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  1 
and  II  are  and  will  continue  to  be 
required  to  demonstrate  to  the  Deputy 
Assistant  Administrator  of  the  Drug 
Enforcement  Administration  that  the 
requirements  for  such  registration 
pursuant  to  21  U.S.C.  958(a),  21  U.S.C. 
823(a),  and  21  CFR  1311.42  (a),  (b).  (c), 
(d).  (e)  and  (f)  are  satisfied. 

Dated:  July  28. 1988. 
Gene  R.  HaisUp, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc.  88-17709  Filed  8-»-88;  8:45  am] 

BILLING  COOe  M10-09-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 


General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931.  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  are  prescribed 
in  5  U.S.C.  553  and  not  providing  for 
delay  in  the  effective  date  as  prescribed 
in  that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 


earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW..  Room  S-3504, 
Washington.  DC  20210. 


Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

South  Carolina: 

SC88-5  (Jan.  8. 1988)— p.  1034 

Volume  II 

Michigan: 

MI88-1  (Jan.  8. 1988)— pp.  413-514.  pp. 

417,  423 
MI88-2  (Jan.  8, 1988)— pp.  426-439,  pp. 

417,  423 
MI88-3  (Jan.  8, 1988)— pp.  444-452 
M188-4  (Jan.  8, 1988)— pp.  454-459 
MI88-5  (Jan.  8. 1988)— pp.  463-^68 
MI88-6  (Jan.  8, 1988)— p.  476 
MI88-7  (Jan.  a  1988)— pp.  479-498 
MI88-12  (Jan.  8, 1988)— pp.  508-513 
MI88-17  (Jan.  8, 1988)— pp.  524-525 

Volume  in 

None 
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General  Wage  Detennination 
PublicatioD 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  sub8cription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC,  this  1st  day  of 
August  1988. 

Alan  L.  Mom, 

Director.  Division  of  Wage  Determinations. 
[FR  Doc.  88-17594  Filed  8-4-«8;  8:45  am] 
BIUJNG  CODE  4S1fr-Z7-H 

NATIONAL  COMMUNICATIONS 
SYSTEM 

Federal  Teteoommunications 
Standards;  AvaNabHIty  of  Impact 
Assessment  Report 

agency:  Office  of  Technology  and 
Standards,  National  Communications 
System. 

ACTION:  Notice  of  availablity  of  impact 
assessment  report. 

summary:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  a  report, 
prepared  by  the  Commerce 
Department's  Institute  for 
Telecomunication  Sciences,  assessing 
the  technological  and  economic  impact 
of  proposed  Federal  Standard  1023. 
Proposed  Federal  Standard  1023  is 
entitled  'Telecommunications; 
Interoperability  Requirements  for 
Encrypted,  Digitized  Voice  Utilized  with 
25  KHz  Channel  FM  Radios  Operating 
Above  30  MHz".  Considered  in  the 
preparation  of  this  report  were 
comments  received  as  a  result  of  a 
solicitation  of  the  views  of  Federal 
agencies,  industry,  the  public,  and  state^',' 
and  local  governments  that  appeared  in 


the  Federal  Register  of  January  26, 1988 
{53FR211). 

ADDRESS:  Send  request  for  copies  of  the 
report  entitled  "Impact  Assessment  of 
Proposed  Federal  Standard  1023"  to 
Office  of  Technology  and  Standards. 
National  Communications  System, 
Washinlgton,  DC  20305-2010. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  M.  Fenichel,  National 
Communications  System,  telephone 
(202)  692-2124. 

Dennis  Bodsoa, 

Assistant  Manager,  NCS  Office  of  Technology 

and  Standards. 

[FR  Doc.  88-17653  Filed  8-4-88:  8:45  am] 

BIUJNG  CODE  361(M)S-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-461] 

Illinois  Power  Co.;  Environmental 
Assessment  and  Hnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  the  Illinois  Poyver  Company'  (IP), 
Soy  land  Power  Cooperative,  Inc.  and 
Western  Illinois  Power  Cooperative, 
Inc.,  (the  licensees)  for  Clinton  Power 
Station,  Unit  1,  located  in  DeWitt 
County,  Illinois. 

Environmental  Assessment 

Indentification  of  Proposed  Action:  In 
general,  the  proposed  license 
amendment  would  revise  Surveillance 
Requirement  4.11.2.7.2.  concerning  the 
radioactivity  rate  of  noble  gases  from 
the  off-gas  recombiner  effluent  in  order 
to  ensure  compatibility  between 
Specifications  4.0.4  and  4.11.2.7.2.  The 
licensees  proposed  an  exception  to 
Specifications  4.0.4  in  Surveillance 
Requirement  4.11.2.7.2.  which  would 
allow  the  plant  to  enter  the  applicable 
OPERATIONAL  CONDITION  without 
having  first  performed  the  required 
surveillances. 

This  revision  to  the  Clinton  Power 
Station  license  would  be  made  in 
response  to  the  licensees'  application  for 
amendment  dated  October  30, 1987. 

The  Need  for  the  Proposed  Action: 
Pursuant  to  10  CFR  50.90,  IP,  et  al.  have 
proposed  an  amendment  to  Facility 
Operating  License  No.  NPF-62  which 


'  Illinois  Power  Company  is  authorized  to  act  as 
BRent  for  Soyiand  Power  Cooperative,  Inc.  and 
Western  Illinois  Power  Cooperative.  Inc.  and  has 
exclusive  responsibility  and  control  over  the 
physical  construction,  operation  and  maintenance 
of  the  facility. 


would  ensure  compatibility  between 
Specifications  4.0.4  and  4.11.2.7.2. 

Specification  4.0.4  states  that  entry 
into  an  OPERATIONAL  CONDITION  or 
other  specified  applicable  condition 
shall  not  be  made  unless  the 
Surveillance  Requirement(s)  associated 
with  the  Limiting  Condition  for 
Operation  have  been  performed  within 
the  applicable  surveillance  interval  or  as 
otherwise  specified.  Specification 
4.11.2.7.2  requires  the  radioactivity  rate 
of  noble  gases  from  the  off-gas 
recombiner  effluent  to  be  determined  at 
two  specified  frequencies:  (1)  At  least 
once  per  31  days,  and  (2)  within  4  hours 
following  an  increase  of  50%  in  the 
indicated  nominal  steady  state  fission 
gas  release  from  the  primary  coolant 
(with  certain  provisions).  The 
APPLICABILITY  of  this  Specification 
(i.e.,  the  applicable  OPERA'HONAL 
CONDITION)  is  "during  operation  for 
the  main  condenser  air  ejector". 

Although  it  is  readily  apparent  that 
Surveillance  4.11.2.7.2  cannot  be 
performed  until  after  entering  the 
special  applicable  OPERATIONAL 
CONDITION,  an  exception  to 
Specification  4.0.4  has  been  proposed  to 
be  included  in  Specification  4.11.2.7.2.  in 
order  to  ensure  compatibility  between 
Specification  4.0.4  and  4.11.2.7.2.  This 
exception  formally  allows  the  plant  to 
enter  the  applicable  OPERATIONAL 
CONDITION  without  having  first 
performed  the  required  surveillances. 

Environmental  Impacts  of  the 
Proposed  Action:  The  Commission  has 
determined  that  the  licensees'  proposed 
change  to  their  RETS  meets  the  intent  of 
the  NRC  model  RETS  for  BWRs. 
NlJREG-0473,  Revision  2,  dated 
February  1, 1980.  Thus,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Two  plants  which  are  similar 
to  Clinton  that  were  licensed  in  the  past 
several  years  have  this  proposed 
exception  incorporated  in  their  original 
RETS. 

The  Commission  has  determined  that 
potential  radiological  releases  during 
normal  operations,  transients,  and  for 
accidents  would  not  be  increased.  With 
regard  to  non-radiological  impacts,  the 
proposed  amendment  involves  systems 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  Part  20.  They 
do  not  affect  non-radiological  plant 
effluents  and  have  no  other 
environmental  impacts.  Therefore,  the 
staff  also  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 
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Accordingly,  the  Commission  findings 
in  the  "Final  Environmental  Statement 
related  to  the  operation  of  Clinton 
Power  Station.  Unit  No.  1"  dated  May 
1982.  regarding  radiological 
environmental  impacts  from  the  plant 
during  normal  operation  or  after 
accident  conditions,  are  not  adversely 
altered  by  this  action.  IP  is  committed  to 
operate  Clinton  Unit  1  in  accordance 
with  standards  and  regulations  to 
maintain  occupational  exposure  levels 
"as  low  as  reasonably  achievable". 

Alternative  to  the  Proposed  Actions: 
The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
alternative,  in  effect,  would  be  the  same 
as  a  "no  action"  alternative.  Since  the 
Commission  has  concluded  that  no 
adverse  environmental  effects  are 
associated  with  this  proposed  action, 
any  alternatives  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Nuclear  Regulatory 
Commission's  Final  Environmental 
Statement  dated  May  1982  related  to 
this  facility. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensees' 
request  of  October  30, 1987  and  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Signincant  Impact: 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  this  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment 
dated  October  30. 1987  and  the  Final 
Environmental  Statement  for  the  Clinton 
Power  Station  dated  May  1982,  which 
are  available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room 
1717  H  Street,  NW.,  Washington,  DC 
20553  and  at  the  Vespasian  Warner 
Public  Library.  120  West  Johnson  Street. 
Clinton.  Illinois  61727. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  August  1988. 

For  the  Nuclear  Regulator)'  Commission. 
Leonard  N.  Olsban. 

Acting  Director.  Project  Directorate  I  I  1-2. 
Division  of  Reactor  Pro/ects  III,  IV,  Vand 
Special  Projects. 
[FR  Doc.  88-17698  Filed  8-4-88:  B:^  am| 
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[Docket  Na  50-182] 

Environmental  Assessment  and  Notice 
of  Finding  of  No  Significant 
Environmentai  Impact  Regardir^ 
Proposed  Renewal  of  Facility 
Operating  License  No.  R-87,  Purdue 
University 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  R-87  for  the 
Purdue  University  research  reactor 
located  on  the  campus  of  Purdue 
University  (the  licensee)  in  West 
Lafayette,  Indiana. 

Environmental  Assessment 

Description  of  Proposed  Action 

This  Environmental  Assessment  is 
written  in  connection  with  the  proposed 
renewal  for  20  years  of  the  operating 
license  of  the  Purdue  University 
research  reactor  (PUR)  at  West 
Lafayette,  Indiana,  in  response  to  a 
timely  application  from  the  licensee 
dated  June  30, 1988,  as  supplemented. 
The  proposed  action  would  authorize 
continued  operation  of  the  reactor  in  the 
manner  that  it  has  been  operated  since 
License  No.  R-87  was  issued  in  1962. 
Currently  there  are  no  plans  to  change 
any  of  the  structures  or  operating 
characteristics  associated  with  the 
reactor  during  the  renewal  period 
requested  by  the  licensee. 

Need  for  the  Proposed  Action 

The  operating  license  for  the  facility 
was  due  to  expire  in  August  1986.  The 
proposed  action  is  required  to  authorize 
continued  operation  so  that  the  facility 
can  continue  to  be  used  in  the  licensee's 
mission  of  education  and  research. 

Alternatives  to  the  Proposed  Action 

The  only  renewable  alternative  to  the 
proposed  action  that  was  considered 
was  not  renewing  the  operating  license. 
This  alternative  would  have  led  to 
cessation  of  operations,  with  a  resulting 
change  in  status  and  a  likely  small 
impact  on  the  environment. 

Environmental  Impact 

The  PUR  operates  in  an  existing 
shielded  pool  of  water  inside  an  existing 
multiple-purpose  building,  so  this 
licensing  action  would  lead  to  no  change 
in  the  physical  environment. 

Based  on  the  review  of  the  specific 
facility  operating  characteristics  that  are 
considered  for  potential  impact  on  the 
environment,  as  set  forth  in  the  staffs 


Safety  Evaluation  Report  (SER)  >  for  this 
action,  it  is  concluded  that  renewal  of 
this  operating  license  will  have  an 
insignificant  environmental  impact. 
Although  judged  insignificant,  operating 
features  with  the  greatest  potential 
environmental  impact  are  summarized 
below. 

Argon-41,  a  product  from  nuetron 
irradiation  of  air  during  operation,  is  the 
principal  airborne  radioactive  effluent 
from  the  PUR  during  routine  operations. 
Conservative  calculations  by  the  staff, 
based  on  the  total  amount  of  Ar-41 
released  from  the  reactor  during  a  year, 
predict  a  maximum  potential  annual 
whole  body  dose  of  less  than  1  millirem 
in  unrestricted  areas.  Radiation 
exposure  rates  measured  outside  of  the 
reactor  facility  building  are  consistent 
with  this  computation. 

The  staff  has  considered  hypothetical 
credible  accidents  at  the  PUR  and  has 
concluded  that  there  is  reasonable 
assurance  that  such  accidents  will  not 
release  a  significant  quantity  of  fission 
products  from  the  fuel  cladding  and. 
therefore,  will  not  cause  significant 
radiological  hazard  to  the  environment 
or  the  public. 

This  conclusion  is  based  on  the 
following: 

(a)  The  excess  reactivity  available 
under  the  technical  specifications  is 
insufficient  to  support  a  reactor 
transient  generating  enough  energy  to 
cause  overheating  of  the  fuel  or  loss  of 
integrity  of  the  cladding. 

(b)  At  a  thermal  power  level  of  1000 
watts,  the  inventory  of  fission  products 
in  the  fuel  cannot  generate  sufficient 
radioactive  decay  heat  to  cause  fuel 
damage  even  in  the  hypothetical  event 
of  instantaneous  total  loss  of  coolant, 
and 

(c)  The  hypothetical  loss  of  integrity 
of  the  maximum  irradiated  fueled 
experiment  will  not  lead  to  radiation 
exposures  in  the  unrestricted 
environment  that  exceed  guideline 
values  of  10  CFR  Part  20. 

In  addition  to  the  analyses  in  the  SER 
summarized  above,  the  environmental 
impact  associated  with  operation  of 
research  reactors  has  been  generically 
evaluated  by  the  staff  and  is  discussed 
in  the  attached  generic  evaluation.  This 
evaluation  concludes  that  there  will  be 
no  significant  environmental  impact 
associated  with  the  operation  of 
research  reactors  licensed  to  operate  at 
power  levels  up  to  and  including  2 
MW(t)  and  that  an  Environmental 
Impact  Statement  is  not  required  for  the 


'  NUREG-1283.  "Safely  Evaluation  Report 
Related  to  the  Renewal  of  the  Operating  License  for 
the  Research  Reactor  at  Purdue  University." 


issuance  of  construction  permits  or 
operating  licenses  for  such  facilities.  We 
have  determined  that  this  generic 
evaluation  is  applicable  to  operation  of 
the  PUR  and  that  there  are  no  special  or 
unique  features  that  would  preclude 
reliance  on  the  generic  evaluation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  those  normally 
allocated  for  such  activities. 

Agencies  and  Persons  Consulted 

The  staff  has  obtained  the  technical 
assistance  of  the  Idaho  National 
Engineering  Laboratory  in  performing 
the  safety  evaluation  of  continued 
operation  of  the  PUR  facility. 

Conclusion  and  Basis  for  Finding  of  No 
Significant  Environmental  Impact 

Based  on  the  foregoing  Environmental 
Assessment,  the  Commission  has 
concluded  that  the  proposed  action 
would  not  have  a  signi^cant  effect  on 
the  quality  of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
Environmental  Impact  Statement  for  this 
proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for  a 
license  amendment  dated  June  30, 1986, 
as  supplemented.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  PubHc  Document  Room, 
1717  H  Street.  NW.,  Washington,  DC 
20555. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  July  1968. 

For  the  Nuclear  Regulatory  Commission. 
Charies  L.  Miller, 

Acting  Director,  Standardization  and  Non- 
Power  Reactor  Pro/ect  Directorate,  Division 
of  Reactor  Projects-Ill  IV.  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  88-17699  Filed  8-4-88;  8:45  am] 
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Intention  To  Establish  a  Local  Public 
Document  Room  Serving  Northern 
Nevada  for  Records  Pertaining  to  the 
Potential  High-Level  Radioactive 
Waste  Geologic  Repository  Site  In 
Nevada 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  intent  to  establish  a 
local  public  document  room  in  northern 
Nevada,  serving  principally  the  Carson 
City-Reno  area,  for  records  pertaining  to 
the  potential  high-level  radioactive 
waste  geologic  repository  site,  Yucca 
Mountain,  Nevada. 
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summary:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory  Commission 
(NRC)  intends  to  establish  a  local  public 
document  room  (LPDR)  in  the  Carson 
City/Reno  area  for  records  pertaining  to 
the  potential  high-level  radioactive 
waste  geologic  repository  site,  located 
near  Yucca  Mountain,  Nevada.  The 
collection  currently  measures 
approximately  75  linear  feet  of  material, 
and  is  expected  to  increase  by  25-30 
linear  feet  each  year. 

date:  Comment  period  expires 
September  6, 1988.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  filed  on  or  before  this  date. 
addresses:  Written  comments  may  be 
submitted  to  Ms.  Juanita  Beeson,  Chief, 
Rules  Review  and  Editorial  Section, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  1717  H  Street.  NW,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Jona  L  Souder,  Local  Public 
Document  Room  Program  Director. 
Freedom  of  Information  Act/Local 
Public  Document  Room  Branch.  Division 
of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  301^92-7536,  or  Toll  Free 
800-«38-«)81. 

Among  the  factors  the  NRC  will 
consider  in  selecting  a  location  for  the 
collection  are  the  following: 

(1)  Whether  the  library  is  an 
established  document  repository  with  a 
history  of  impartially  serving  the  public; 

(2)  The  willingness  and  ability  of  the 
library  to  house  and  maintain  the 
collection; 

(3)  The  physical  facilities  available, 
including  shelf  space,  work  space,  and 
copying  and  micrographics  equipment; 

(4)  The  willingness  and  ability  of  the 
library  sta^  to  assist  the  public  locate 
records;  and 

(5)  The  public  accessibility  of  the 
library,  including  parking,  ground 
transportation,  and  hours  of  operation, 
particularly  evening  and  weekend  hours. 

Public  comments  are  requested  on 
libraries  in  the  Carson  City /Reno  area 
that  might  be  cuusidered  for  selection  as 
the  NRC  local  public  document  room  for 
records  pertaining  to  the  potential  high- 
level  radioactive  waste  geologic 


repository  site  being  considered  in 
Nevada. 

Dated  at  Bethesda.  Maryland,  this  1st  day 
of  August  1988. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Donnie  H.  Grimsley. 

Director.  Division  of  Freedom  of  In  formation 
and  Publications  Services.  Office  of 
Administration  and  Resources  Management. 
[FR  Doc.  88-17700  Filed  8-4-88:  8:45  am] 
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[Docket  Na  5&-320-OiA  ASLBP  Na  «7- 
554-04-OLA] 

General  Public  Utilities  Nuclear  Corp.; 
Reconstitution  of  Board 

Fhirsuant  to  the  authority  contained  in 
10  CFR  2.721,  the  Atomic  Safety  and 
Licensing  Board  for  General  Public 
Utilities  Nuclear  Corporation,  et  al. 
(Three  Mile  Island  Nuclear  Station,  Unit 
2),  Docket  No.  50-320-OLA,  is  hereby 
reconstituted  by  appointing 
Administrative  Judge  Peter  B.  Bloch  in 
place  of  Administrative  judge  Sheldon  J. 
Wolfe,  who  is  imable  to  continue  to 
serve. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 
Peter  B.  Bloch,  Chairman 
Glenn  O.  Bright 
Oscar  H.  Paris 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980).  The  address  of  the  new  Board 
member  is:  Administrative  Judge  Peter 
B.  Bloch,  Chairman,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

Issued  at  Bethesda,  Maryland,  this  29th  day 
of  July  1988. 
B.  Paul  Cotter,  Jr. 

Chief  Administrative  Judge,  Atomic  Safety 

and  Licensing  Board  Panel 

[FR  Doc.  88-1770  FUed  8-4-68;  8:45  am] 
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[Docket  No.  50-289] 

GPU  Nuclear  Corp.  et  al.;  issuance  of 
Amendment  To  Facility  Operatir)g 
Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  144  to  Facility 
Operating  License  No.  DPR-50,  issued  to 
GPU  Nuclear  Corporation,  et  al.  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the  Three 
Mile  Island  Nuclear  Station,  Unit  No.  1, 
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located  in  Dauphin  County, 
Pennsylvania. 

The  amendment  adds  to  the  Technical 
Specirications  action  statements  and 
surveillance  requirements  for  certain 
instrumentation  used  to  monitor  plant 
parameters  following  an  accident  as 
required  by  Regulatory  Guide  1.97. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
December  2. 1987  (52  PR  45882).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment  dated  September  15, 1987. 
(2)  Amendment  No.  144  to  License  No. 
DPR-50.  (3)  the  Commission's  related 
Safety-Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  and  at  the  Local 
Public  Document  Room,  Government 
Publications  Section,  State  Library  of 
Pennsylvania.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg.  Pennsylvania  17105.  A  copy 
of  items  (2),  (3).  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Reactor  Projects  1/ 
IL 

Dated  at  Rockville,  Mar>'land.  this  29th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  W.  Heman, 

Senior  Project  Manager.  Project  Directorate 
1-4.  Division  of  Rector  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  88-17702  Filed  8-4-88:  8:45  am] 
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[Docket  No.  50-346] 

Toledo  Edison  Co.  et  aL;  Issuance  of 
Antendment  To  Facility  Operating 
Ucenso 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  No.  113  to  Facility 
Operating  License  No.  NPF-d,  issued  to 
The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company  (the  licensee),  which  revised 
the  Technical  Specifications  for 
operation  of  the  Davis-Besse  Nuclear 
Power  Station.  Unit  No.  1  (the  facility) 
located  in  Ottawa  County,  Ohio.  The 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  revised  the  TS 
Section  4.4.5.2  relating  to  steam 
generator  sample  selection  and 
inspection.  Specifically,  the  amendment 
added  a  third  special  interest  group 
comprised  of  tubes  near  the  centers  of 
both  steam  generators. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  \,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
March  25. 1988  (53  PR  9835).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

For  further  details  with  respect  of  this 
action  see:  (1)  The  application  for 
amendment  dated  January  11. 1988  as 
supplemented  April  14. 1988,  (2) 
Amendment  No.  113  to  License  No. 
NPF-3,  (3)  the  Commission's  related 
Safety  Evaluation  dated  July  22, 1988 
and  (4)  the  Environmental  Assessment 
dated  July  14, 1988  (53  FR  27579).  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington.  DC,  and  at  the  University 
of  Toledo  Library,  Documents 
Department,  2801  Bancroft  Avenue, 
Toledo,  Ohio  43606. 

A  copy  of  items  (2),  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects- 
Ill,  IV,  V  and  Special  Projects. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  July  1988. 


For  the  Nuclear  Regulatory  Commission. 
Albert  W.  DeAgasio, 

Project  Manager.  Project  Directorate — 111-3. 
Division  of  Reactor  Projects-Ill.  IV,  Vand 
Special  Projects. 

[FR  Doc.  88-17703  Filed  8-4-88:  8:45  amj 

BIUJNG  CODE  7S90-01-M 


[Docket  No.  50-224-OLA:  ASLBP  No.  87- 
574-07-OU^ 

University  of  CaKfomia,  Berkeley; 
Reconstltirtion  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721,  the  Atomic  Safety  and 
Licensing  Board  for  University  of 
California,  Berkeley  (Research  Reactor), 
Docket  No.  50-224-OLA.  is  hereby 
reconstituted  by  appointing 
Administrative  Judge  Helen  F.  Hoyt  in 
place  of  Administrative  Judge  Sheldon  J. 
Wolfe,  who  is  unable  to  continue  to 
serve. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Adminmistrative  Judges: 
Helen  F.  Hoyt.  Chair 
Glenn  O.  Bright 
James  A.  Carpenter 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980).  The  address  of  the  new  Board 
member  is:  Administrative  Judge  Helen 
F.  Hoyt.  Chair  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

Issued  at  Bethesda.  Maryland,  this  29th  day 
of  July  1988. 
B.  Paul  Cotter,  Jr.. 

Chief  Administrative  judge.  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  88-17704  Filed  8-4-88;  8:45  am] 

BILLING  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  34-25956;  File  No.  600-24] 

Self-Regulatory  Organizations;  Delta 
Government  Options  Corp.; 
Application  for  Registration  as  a 
Clearing  Agency 

On  July  29, 1988,  Delta  Government 
Options  Corp.  ("Delta")  filed  with  the 
Commission  an  application  for  full 
registration  as  a  clearing  agency  under 
Section  17A  of  the  Securities  Exchange 
Act  of  1934, 15  U.S.C.  78q-l  ("Act"). 
Delta  would  issue  and  trade  options  on 
U.S.  government  securities  and  provide 
clearance  and  settlement  services  with 
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respect  to  those  options.'  As  described 
below,  Delta  has  requested  several 
exemptions  from  the  requirements  of 
Section  17A. 

Section  17A(b)(l)  of  the  Act  permits 
the  Commission  to  grant  exemptions 
from  the  requirements  of  section  17A  if 
it  finds  such  exemptions  are  consistent 
with  the  public  interest,  the  protection  of 
investors,  and  the  purposes  of  section 
17A.  Delta  first  requests  a  partial 
exemption  from  section  17A(b)(3)(A)  of 
the  Act  in  that  Delta  wants  the  words 
"rules  of  the  clearing  agency"  contained 
in  that  provision  to  refer  only  to 
agreements  between  Delta  and  its 
participants  and  Delta  procedures  which 
affect  the  safeguarding  of  securities  and 
funds.  In  this  regard.  Delta  seeks 
confirmation  that  its  internal  corporate 
relationships,  as  embodied  in  its 
Certificate  of  Incorporation,  By-Laws, 
shareholders'  agreements  and  related 
instruments  would  not  be  considered 
"rules"  under  section  3(a)(27)  of  the  Act 
for  purposes  of  Section  17A  of  the  Act. 
Delta  also  requests  exemptions  from  the 
participant  admission  requirements  of 
section  17A(b)(3)(B)  of  the  Act  and  the 
fair  representation  requirements  of 
section  17A(b)(3)(C)  of  the  Act.  In 
addition,  Delta  requests  an  exemption 
from  section  17A(b)(3)(F)  of  the  Act. 
except  to  the  extent  that  Delta  would 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  would  provide  for  the 
safeguarding  of  securities  and  funds. 
Furthermore,  Delta  requests  an 
exemption  from  section  17A(b)(3)(G)  of 
the  Act  to  the  extent  that  it  would 
prohibit  Delta  from  exercising  its 
discretion  in  responding  to  particular 
participant  defaults  and  the 
circumstances  under  which  they  may 
arise.  Delta  also  requests  exemptions 
from  the  due  process  requirements  of 
sections  17A(b)(3)(H)  and  17A(b)(5)  of 
the  Act,  and  confirmation  that  these 
exemption  requests,  if  granted,  would 
render  sections  19(d).  19(c),  and  19(f)  of 
the  Act  inapplicable  to  Delta.  Finally, 
Delta  requests  an  exemption  from  the 
Division  of  Market  Regulation 
("Division")  standard  *  that  requires  a 
clearing  agency  to  perform  annually  an 
audit  of  its  system  of  internal  accounting 
controls. 


'  Brokerage  services  would  be  provided  to  Delia 
by  RM|  Options  Trading  Corp.  Security  Pacific 
National  Trust  Company  (New  York)  would  clear 
and  settle  the  purchase,  sale,  and  exercise  of  all 
options  issued  and  traded  by  Delta. 

'The  Commission  has  published  standards  that 
the  Division  of  Market  Regulation  uses  in  evaluating 
clearing  agency  registration  applications.  See 
Securities  Exchange  Act  Release  No.  16900  (June  17, 
1980).  45  FR  41920. 


You  are  invited  to  submit  written 
data,  views,  and  arguments  concerning 
the  foregoing  application  within  twenty- 
one  days  of  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  Such 
written  data,  views,  and  arguments  will 
be  considered  by  the  Commission  in 
deciding  whether  to  approve  Delta's  full 
registration  application  and  grant 
Delta's  exemption  requests.  Persons 
desiring  to  make  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary  of  the  Commission.  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Reference  should  be  made  to  File  No. 
600-24.  Copies  of  the  appHcation  and  of 
all  written  comments  will  be  available 
for  inspection  at  the  Securities  and 
Exchange  Commission's  Public 
Reference  Room,  450  Fifth  Street  NW., 
Washington  DC. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  1, 1988. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  88-17730  Filed  8-4-88;  8:45  am] 
BIIXINO  CODE  N10-01-4I 


[Rel.  No.  34-25957;  File  No.  600-191 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Extending 
Registration  as  a  Clearing  Agency 

On  February  2, 1987.  the  Securities 
and  Exchange  Commission  granted  the 
application  of  MBS  Clearing 
Corporation  ("MBSCC")  for  registration 
as  a  clearing  agency,  pursuant  to 
sections  17A  and  19(a)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  and  Rule 
17Ab2-l(c)  thereunder,  for  a  period  of  18 
months.'  At  that  time,  the  Commission 
granted  MBSCC  an  exemption  from 
compliance  with  section  17A(b)(3){C)  of 
the  Act.'' 

The  order  granting  MBSCC's  - 
application  contemplated  that  on  or 
before  August  2, 1988,  the  Commission 
would  consider  whether  to  grant 
MBSCC  registration  as  a  clearing  agency 
without  exemptions  from  statutory 
standards  or  consider  whether  to  grant 
MBSCC  such  exemption  from  statutory 
standards,  as  MBSCC  may  request,  as 
appropriate  under  the  Act.  By  letter 
dated  July  28. 1988,  MBSCC  has 
consented  to  an  extension  of  the  time 


'  Securities  Exchange  Act  Release  No.  24046 
(February  2. 1987)  52  FR  4218. 

»  Section  17A(b)(3)(C)  requires  that  MBSCC's 
rules  assure  fair  representation  of  its  shareholders 
(or  members)  and  participants  in  the  selection  of  its 
directors  and  administration  of  its  affairs. 


for  action  on  its  application  for 
registration. 

It  is  ordered,  that  MBSCC's 
registration  as  a  clearing  agency  be.  and 
hereby  is,  extended  until  August  2. 1989. 

By  the  Commission. 

DiJted:  August  2, 1988. 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  88-17731  Filed  8-4-88;  8:4.5  am] 
BILUNG  CODE  WIO-OI-M 


(Rel.  No.  34-25955;  File  No.  8R-CSE-88-03) 

Self-Regulatory  Organizations; 
Cincinnati  Stock  Exchange;  Order 
Approving  Proposed  Rule  Change 

On  June  7, 1988.  the  Cincinnati  Stock 
Exchange  ("CSE")  submitted  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securties  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder  to 
reduce  on  a  six  months  pilot  basis  the 
order  exposure  period  from  thirty  to 
fifteen  seconds. 

The  proposed  rule  change  will  reduce 
the  processing  period  for  public  and 
professional  agency  orders  by  lowering 
the  second  exposure  period  from  thirty 
to  fifteen  seconds.  This  reduction  will  be 
similar  to  a  reduction  recently  approved 
on  a  pilot  basis  for  the  Midwest  Stock 
Exchange  ("MSE")  and  the  Pacific  Stock 
Exchange  ("PSE").  Consequently  the 
proposed  rule  change  would  equalize 
the  processing  time  among  the 
exchanges.  The  Commission  continues 
to  recognize  the  importance  of  creating 
an  effective  balance  between  a 
customer's  need  to  receive  the  best 
possible  execution  price  and  his  need 
for  timely  execution.  In  addition, 
because  the  CSE  is  an  automated 
exchange,  market  makers  must  always 
display  the  best  quotes  at  which  they 
are  willing  to  trade,  and  thus,  no  specific 
order  exposure  period  is  needed  for 
price  improvement. 

Notice  of  the  proposed  rule  change 
was  given  on  June  27, 1988,  in  Securities 
Act  Release  No.  25858  (53  FR  25031.  July 
1, 1988).  No  comments  were  received 
regarding  the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  securities  exchange,  and. 
in  particular,  the  requirements  of 
Section  6  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  is  approved. 
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For  the  Commission,  by  tbe  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  1. 1968. 
Jonatfaaa  G.  Kalz, 
Secretary. 
(FR  Doc.  68-17689  Filed  8-4-88;  ft45  am) 

BMXMQ  CODE  SOIO-OI-H 


[RaL  No.  34-2S9S2;  FN*  Na  SR-NASO-68- 
211 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc^  Order  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 
lune  15, 19B8,*  a  proposed  rule  change 
pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  to  amend 
Article  UL  Section  21  of  the  NASD's 
Rules  of  Fair  Practice  to  require  the 
marldng  of  customer  order  tickets  for 
each  transaction  in  a  non-NASDAQ 
security  to  reflect  the  dealers  contacted, 
and  the  quotations  received,  to 
determine  the  best  inter-dealer  market. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Conunission  release 
(Securities  Exchange  Act  Release  No. 
25831,  Jtme  22. 1988)  and  by  publication 
in  the  Federal  Register  (53  FR  24389, 
June  28. 1988).  No  comments  were 
received  with  respect  to  the  proposed 
rule  change. 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  Sections 
15A  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 

Dated:  August  1, 1988. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  88-17732  Filed  8-4-88;  8:45  am) 

BtLUNQ  CODE  BS10^>«-« 


IRel.  No.  (C-ieSIO;  %n-T0431 


■  On  )uiy  IS.  IMS.  (be  NASD  filed  a  letter 
amendment  for  the  purpose  of  providing  the  results 
of  the  NASD  membership  vole  approving  the 
proposed  rule  change. 


Group  UmHed;  Nolico  Of  AppNeatton 

]uly  2a  19BS. 

AGENCV:  Securities  and  Exchange 

Commission  ("SEC'). 

ACTION:  Notice  of  application  for 

amended  exemptive  order  under  the 

Investment  Company  Act  of  1940  ("1940 

Act"). 

Applicant:  Australia  and  New 
Zealand  Banking  Group  Limited 

("ANZ") 

Relevant  1940  Act  Sections: 
Exemptions  requested  under  Section 
6(c)  from  all  provisions  of  the  1940  Act. 

Summary  of  Application:  The 
Applicant  has  previously  received  an 
order  exempting  it  from  all  provisions  of 
the  1940  Act  in  connection  with  the 
issuance  and  sale  of  its  debt  securities 
(Investment  Company  Act  Release  No. 
13937  (May  9. 1984)).  The  Applicant 
seeks  an  amended  order  exempting  it 
from  all  provisions  of  the  1940  Act  in 
connection  with  the  order  and  sale  of  its 
equity  securities,  either  directly  or  in  the 
form  of  American  Depositary  Shares 
represented  by  American  Depositary 
Receipts,  rights  and  other  convertible  or 
equity  related  securities  ("Equity 
Securities"). 

Filing  Date:  The  application  was  filed 
on  June  1. 1988,  and  an  amendment  to 
the  application  was  filed  on  )uly  28, 
1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SCE  by  5J0  p.m.,  on 
August  22. 1988.  Request  in  writing, 
giving  the  nature  of  your  interest,  the 
reason  for  the  request  and  the  issues 
you  contest.  Serve  the  Applicant  with 
the  request,  either  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  proof  of  service  by 
affidavit  or,  for  lawryers.  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

ADONESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington.  DC  20549. 
ANZ,  c/o  David  M.  Ifuggin.  Esq., 
Sullivan  &  Cromwell,  125  Broad  Street. 
New  York,  New  York  10004. 
FOR  FURTHER  INFORMATION  CONTACT 
H.R.  Halloclc  Jr.,  Special  Counsel  at 
(202)  272-3030,  Division  of  Investment 
Management 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 


application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  25»-4300). 

Applicant's  Represeatationg 

1.  The  Applicant  is  the  sectjnd  largest 
"trading  bank."  by  total  assets,  licensed 
under  the  Banking  Act  1959  of  the 
Commonwealth  of  Australia  to  carry  on 
the  business  of  banidng  in  Australia. 
ANZ's  principal  business  is  to  receive 
deposits  and  make  loans.  In  addition, 
ANZ  conducts  or  engages  in,  either 
directly  or  through  subsidiaries,  a 
savings  bank  business,  the  provision  of 
credit,  lease  and  mortgage  finance, 
factoring,  merchant  banking,  insurance, 
travel,  trust  and  investment  services  and 
share  and  stockbroking.  The  Applicant 
provides  retail  banking  services 
throughout  Australia,  New  Zealand  and 
India  as  well  as  through  a  network  of 
international  branches.  At  September 
30. 1987.  the  Apphcant  had  total  assets, 
on  a  consolidated  basis,  of  A$65.3 
billion. 

2.  The  Applicant  is  subject  to 
regulation  by  Australian  and  United 
States  banking  authorities  by  virtue  of 
its  activities  in  those  countries  as  well 
as  regulatory  authorities  in  other 
jurisdictions  in  which  it  operates 
branches  or  representative  offices. 

3.  The  Applicant  wishes  to  offer  and 
sell  its  Equity  Securities  in  the  United 
States.  Such  offers  and  sales  may  be 
accomplished  through  underwritten 
public  offerings  or  made  pursuant  to  an 
exemption  from  registration  under  the 
Securities  Act  of  1933.  as  amended  (the 
"1933  Act"). 

4.  Exempting  the  Applicant  from  all 
provisions  of  Uie  1940  Act  in  connection 
with  the  issue  and  sale  in  the  United 
States  of  its  Equity  Securities  is 
necessary  or  appropriate  in  the  public 
interest;  is  consistent  with  the  protection 
of  investors:  and  is  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

Applicant's  Conditions 

If  the  requested  exemptive  order  is 
granted,  the  Applicant  agrees  to  the 
following  conditions: 

1.  Any  future  offering  of  its  Equity 
Securities  in  the  United  States  will  be 
made  on  the  basis  of  disclosure 
documents  which  are  appropriate  and 
customary  for  such  offerings  whether 
made  pursuant  to  a  registration 
statement  imder  the  1933  Act  or  an 
exemption  therefrom. 

2.  In  connection  with  any  offering  of 
its  Equity  Securities  in  the  United 
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States,  the  Applicant  will  irrevocably 
appoint  a  United  States  person  as  agent 
to  accept  process  in  any  action  based  on 
the  offer  and  sale  of  such  securities 
instituted  in  any  state  or  federal  court 
located  in  New  York  City  by  a  holder 
thereof.  ANZ  will  expressly  submit  to 
the  jurisdiction  of  any  such  court  for  the 
purposes  of  any  such  action.  Such 
appointment  of  an  agent  to  accept 
service  of  process  and  such  consent  to 
jurisdiction  will  be  irrevocable  so  long 
as  such  securities  remain  outstanding. 
Applicant  undertakes  that,  so  long  as 
such  securities  remain  outstanding,  it 
will  appoint  a  successor  agent  for 
service  if  the  agent  first  appointed  is 
discharged  or  is  unwilling  or  unable  to 
continue  to  serve  as  agent  for  service. 
Applicant  will  also  be  subject  to  suit  in 
any  other  court  in  the  United  States 
which  would  have  jurisdiction  because 
of  the  manner  of  the  offering  of  such 
securities  or  otherwise  in  connection 
with  such  securities. 

3.  Applicant  undertakes  with  regard  to 
public  offerings  of  debt  or  Equity 
Securities  that  are  not  issued  in  the 
United  States  or  sold  to  U.S.  persons  in 
primary  offerings  (but  where,  because  of 
factors  such  as  the  development  of  a 
secondary  market  in  the  securities,  there 
is  a  reasonble  possibility  that  such  debt 
or  equity  securities  could  be  offered  in 
the  United  States  or  to  U.S.  persons), 
that  Applicant  will  adopt  agreements 
and  procedures  reasonably  designed  to 
prevent  such  securities  from  being 
offered  or  sold  in  the  United  States  or  to 
U.S.  persons  (except  as  U.S.  counsel 
may  then  advise  in  permissible). 

4.  The  Applicant  will  only  issue 
Equity  Securities  in  the  United  States  so 
long  as  it  is  supervised  and  examined  by 
governmental  authorities  in  Australia 
having  the  power  of  supervision  of 
banks  in  that  country  and  by  state  and 
federal  authorities  in  the  United  States 
having  the  power  and  supervision  of 
banks  in  this  country.  The  Applicant 
also  represents  that  it  has  no  present 
intention  to  curtail  its  banking  activities 
in  the  United  States  so  that  it  will  cease 
to  be  regulated  as  a  bank  in  the  United 
States.  If,  however,  such  operations  in 
the  future  are  curtailed,  so  that 
Applicant  is  no  longer  regulated  as  a 
bank  in  the  United  States,  the  Applicant 
agrees  that  it  will  continue  to  compy 
with  its  undertaking  concerning 
appointment  of  an  agent  and  submission 
to  jurisdiction,  as  set  forth  in  the 
application,  until  such  time  as  there 
stiall  be  no  holders  in  the  United  States 
of  Equity  Securities  of  the  Applicant 
issued  in  reliance  upon  any  SEC  order 
made  pursuant  to  the  application. 


5.  Applicant  represents  that  there  is 
no  present  intention  to  curtail  its 
banking  operations  in  Australia  so  that 
it  will  cease  to  be  regulated  as  a  bank  in 
Australia. 

6.  Applicant  consents  to  any  SEC 
order  being  expressly  conditioned  on  its 
compliance  with  the  undertakings  and 
representations  contained  in  the 
application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonatlian  G.  Katz, 
Secretary. 
[FR  Doc.  88-17733  Piled  &-4-88:  8:45  am) 

BILUNG  CODE  Mt(M>1-« 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OBM  Review 

action:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission.. 
DATE:  Comments  should  be  submitted 
on  or  before  September  6, 1988.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83],  supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  William 
Cline,  Small  Business  Administration, 
1441  L  Street,  NW.,  Room  200. 
Washington,  DC  20416,  Telephone: 
(202)  653-8538. 
OMB  Reviewer:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503,  Telephone: 
(202)  395-7340. 
Title:  Score  and  ACE  Application  for 

Membership. 
Form  Nos.:  610. 
Frequency:  On  Occasion. 
Description  of  Respondence:  The  form  is 
completed  by  individuals  desiring 
membership  in  the  SCORE/ ACE 
program.  The  information  in  used  by 


SBA  and  SCORE  to  match  the 
members  skills  with  the  counseling 
and/or  training  needs  of  the  small 
business  community. 

Annual  Responses:  2800. 

Annual  Burden  Hours:  700. 

William  A.  Cline. 

Chief,  Administrative  Information  Branch. 

[FR  Doc.  88-17712  Filed  8-4-88;  8:45  am] 

BILUNG  CODE  aOZS-OI-M 

[License  No.  02/02-5376] 

Intergroup  Funding  Corp.;  Surrender 
of  License 

Notice  is  hereby  given  that  Intergroup 
Funding  Corp.,  230  Park  Avenue.  New 
York,  New  York  10169  has  surrendered 
its  License  to  operate  as  a  small 
business  investment  company  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended  (the  Act).  Intergroup 
Funding  Corp.,  was  Hcensed  by  the 
Small  Business  Administration  on 
August  7, 1978. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  July  21, 1988,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefore  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  July  29, 1988. 
Robert  G.  Linetterry, 
Deputy  Associate  Administrator  for 
Investment. 

[FR  Doc.  8&-17713  Filed  8-4-88:  8  45  am] 
BILLING  CODE  S02S-01-M 


Region  IV  Advisory  Council  Meeting; 
Public  Meeting;  North  Carolina 

The  U.S.  Small  Business 
Administration.  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  North  Carolina,  will  hold  a  public 
meeting  at  10:00  a.m.  on  Tuesday, 
August  16, 1988  at  the  Kenan  Center  at 
the  University  of  North  Carolina  at 
Chapel  Hill,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Gary  A.  Keel,  District  Director,  U.S. 
Small  Business  Administration.  222 
South  Church  Street.  Suite  300. 
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Charlotte.  North  Carolina  28202.  (704) 

371-6561. 

|eanM.Nowak. 

Director.  Office  of  Advisory  Councils. 

|uly  2&  198a 

|FR  Doc.  88-17714  Filed  ^-A-OBr.  8:45  am) 

BIUJNO  CODE  WtS-OI-M 

[  Ucans*  No.  04/04-0213] 

Caribank  Capital  Corp.;  FHing  of 
Application  for  Transfer  of  Ownership 
and  Control 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  tlie  Regulations  governing  small 
business  investment  companies  (^ICs) 
(13  CFR  107.601  (1988)  for  a  transfer  of 
ownership  and  control  of  Caribank 
Capital  Corp  (CCC).  2400  E.  Commercial 
Boulevard.  Suite  814,  Ft  Lauderdale, 
Florida  33308.  a  Federal  Licensee  under 
the  Small  Business  Investment  Act  of 
1958  (the  Act),  as  Amended  (15  U.S.C 
661  et  seq.y  The  proposed  transfer  of 
ownership  and  control  of  CCC,  which 
was  licensed  July  7, 1982,  is  subject  to 
the  prior  written  of  SBA. 

The  transfer  of  ownership  £md  control 
relates  to  the  |»oposed  purchase  of  100 
percent  of  the  outstanding  shares  of 
common  stock  of  CCC  by  Quantum 
Partners,  Ltd.  (Partners),  a  limited 
partnership  organized  under  the  Laws  of 
the  State  of  Florida,  from  Caribank.  a 
Florida  banking  corporation. 

Proposed  owners  of  Quantum 
Partners,  Ltd.,  are  as  follows: 


Name 

Positwri 

ageo* 
ownership 

Michael  E.  Chaney.  4400 

Generai 

18.25 

N.E.  2Slti  Street  FL 

partner. 

LaudenMe.  Rorida 

3330B. 

Thomas  W.  Wright  60t9 
Twin  Covea,  Oalas, 

do 

1  00 

Texas  75248. 

Sunwestem  brvastmem 

Limited 

81425 

FundltTDiMForaM 

partner. 

Plaza.  Suite  1350. 

12221  Merit  Drivai. 

OaHaa.  Tana  752S1. 

...-.do 

17325 

CompMy  (1964)  Ltd.. 

Three  Foraat  Plaza. 

Suite  1350. 12221 

Merit  Drive.  DaSaa. 

TeKasTSZSI. 

Elairw  &  Haalay.  7505 

...-.do- 

2.00 

N.W.  33r<  Street 

Laudertiill.  Florida 

33,119. 

Ltd.  (Capital  Partners),  a  newly 
organized  Kmited  partnership,  which 
will  operate  as  the  ^IC. 

Proposed  owners  of  Capita!  Partners 
are  as  follows: 


Percent- 

Nwne 

Poaiion 

agao* 
ownership 

Michaet  E  Chaoey.  4400 

General 

1.00 

N.E.  2Sih  Street  Ft 

panner. 

Laudeidato.  FVirids 

33308. 

Thomas  W.  Wright  6019 
Twin  Coves,  DaHas. 

._.  do  

100 

Texas  75248. 

Quantum  Partners  Ltd.. 

UmHed 

98.00 

2400  E  Commercial 

BhMl..  Sule  814.  Fl 

Lauderdale.  Florida 

3."noe. 

Owners  of  Quantiun  Partners  Ltd.  are 

as  follows: 


PcwcBnt- 

Name 

Poeihon 

ageol 

ownership 

Michael  E.  Cheney.  4400 

General 

18.25 

N.E.  25th  Street  Ft 

partner 

LaudenMa,  Florida 

33306. 

Sunwestam  Imestnimt 

Limited 

61.425 

Three  Forest  Plaza. 

partner. 

Suite  1350.  12221 

Merit  Drive.  OaKas. 

Texas  7S2S1. 

do 

17.325 

Company  (1984)  Ltd.. 

Three  Forest  Plaza. 

Suite  1350.  12221 

Merit  OriM«,  DaNas. 

Texas  75251. 

Elaioe  E.  Healey.  7505 

..  do 

2.00 

N  W.  33nl  Sdwt 

LauderivH.  Ftorida 

33319. 

Thomas  W.  Wright  8019 

.._jto 

1.00 

Twin  Coves,  DaHas. 

Texas  75248. 

Once  Partners  acquires  the  common 
stock  of  CCC  the  stock  ownership  will 
be  exchanged  for  a  limited  partnership 
interest  in  Quantum  Capital  Partners 


Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  tmder  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  &om  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transfer  of  ownership  and  control  to  the 
Deputy  Associate  Administrator  for 
Investment.  Small  Business 
Administration.  1441  "L"  Street.  NW.. 
Washington.  DC  20416. 


A  copy  of  the  Notice  will  be  published 
in  newspapers  of  general  circulation  in 
the  Dallas,  Texas  and  Ft.  Lauderdale. 
Florida  areas,  respectively. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  SO.(ni.  Small  Busineas 
Investment  ONnpanies) 

Dated:  July  29. 1988. 
Robert  G.  Uosbefry. 
Deputy  Associate  Administrotor  for 
Investment 

(FR  Doa  88-17715  Filed  8-4-88: 8:45  am) 
Bimwo  COPE  Maf  ai  m 


DEPARTyENT  OF  STATE 

Bureau  of  Oceana  and  International 
Environmental  Affairs 

(PubBe  Notice  10771 

U.S.  National  Conimtttee  for  Man  and 
the  nosphere  Request  for 
Proposals— FY  1989 

For  Further  Information  Contact- 
Executive  Diiector.  U.S.  Man  and  the 
Biosphere  Program.  OES/EI4R/MAB, 
Department  of  State.  Washington,  DC 
20520. 

Introductioo 

The  U.S.  National  Committee  for  the 
Man  and  the  Biosphere  Program  (U.S. 
MAB)  hereby  announces  its  priorities 
and  criteria  for  the  selection  of  original 
research  proposals  and  projects  to 
receive  U.S.  MAB  support  in  fiscal  year 
1989,  contingent  upon  the  availability  of 
funds. 

Scientists  are  encoiuaged  to 
collaborate  in  developing  new 
interdisciplinary  proposals  and  to  seek 
complementary  funds  from  other 
sources.  Proposed  research  and  projects, 
such  as  symposia,  workshops  or  other 
activities  which  further  the  MAB 
objectives,  may  be  spread  over  several 
years. 

Proposed  ideas  must  first  be 
submitted  as  a  two-  to  three-page 
prospectus  to  be  reviewed  for  its 
responsiveness  to  this  Request  by  one  or 
more  U.S.  MAB  Directorates.  U.S.  MAB 
Directorate  endorsed  prospectuses  will 
be  reviewed  by  the  U.S.  National 
Committee.  The  National  Committee 
will  then  identify  which  projects  should 
be  submitted  as  full  proposals  for  U.S. 
MAB's  peer  review  process. 

Priority  will  be  given  to  projects 
requesting  $50,000  or  less  when 
endorsed  by  a  single  Directorate,  or  a 
maximum  of  $100,000  for  a  project 
endorsed  by  two  or  more  Directorates. 
U.S.  MAB  will  not  pay  overhead  fees  on 
grants  of  $50,000  or  less. 
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Criteria  for  Reseaicfa  Themes,  Target 
Areas  and  Policy  Rrievanca 

The  U.S.  National  Committee  seeks 
proposals  for  research  and  projects  on 
one  or  more  of  the  following  MAfi 
orientations: 

1.  Ecosystems  functioning  under 
different  intensities  of  human  impact. 

2.  Management  and  restoration  of 
human-impacted  resources. 

3.  Human  investment  and  resource 
use. 

4.  Human  response  to  environmental 
stress. 

It  is  recommended  that  all  scientists 
who  intend  to  participate  review  the 
Final  Report  of  the  GeneraJ  Scientific 
Advisory  Panel.  MAB  Report  Series  No. 
59,  before  commencing  work  on 
proposals.  This  report  is  available  from 
the  U.S.  MAB  Secretariat. 

Preference  will  be  given  to  proposals 
which  concentrate  on  one  or  more  of  the 
following  target  areas: 

•  Biosphere  reserves. 

•  Biological  diversity. 

•  Global  cHmate  and  ecological 
change. 

•  The  biomes  or  ecotones  of  the 
arctic,  arid  lands  or  tropics. 

•  Sustainable/integrated 
development. 

Preferably,  proiects  would  examine  at 
least  one  of  tlie  four  themes  in  at  least 
one  of  the  above  target  areas,  and  deal 
with  policy  issues  relevant  to  U.S.  MAB 
supporting  agencies. 

Format,  Application  and  Processing 
Procedures 

Prospectuses  may  not  exceed  three 
pages  and  must  be  accompanied  by  a 
summary  two-page  biographic  sketch  of 
the  potential  principal(s)  that  includes 
exceptional  qualifications  and  a  list  of 
relevant  pubhcations.  Early  submission 
during  August,  September,  or  October  is 
encouraged.  Mail  prospectuses  to  the 
U.S.  MAB  Secretariat.  OES/ENR/MAB. 
U.S.  Department  of  State.  Washington. 
DC  20520.  No  prospectuses  will  be 
acc^ted  after  November  1, 1988. 
Prospectuses  will  be  subject  to  an 
administrative  review  for  adherence  to 
the  reqtureiBents  listed  and  will  be 
returned  without  review  if  deRciencies 
are  found. 

The  U.S.  MAB  Secretariat  will 
distribute  prospectuses  to  the 
appropriate  U.S.  MAB  Directorates.* 


'  Active  U.S.  MAB  Directorates: 

MAB-1 

Tropical  Forests 

MAB-2 

Temperate  Forests 

MAB-3 

Crazing  Lands 

MAB^ 

Arid/SeiniarkI  Lands 

MAB^ 

Fftsh  Watvr  Resources 

MAB-6 

Afctic  EcocyslefB* 

MAB-7 

Island  Ecoayatems  (Caribbean) 

Directorates  will  review  prospectuses 
for  endorsement  based  on  the 
prospectuses'  responsiveness  to  this 
call,  relevancy  to  the  U.S.  MAB  Program 
and  the  performance  competence  of  the 
proposed  principal(s)  as  evidenced  by 
the  summary  biographic  sketch. 
Directorates  will  review  all 
prospectuses  by  December  1, 1988. 

Prospectuses  endorsed  by  a 
Directorate,  or  Directorates,  will  be 
forwarded  to  the  U.S.  National 
Committee  for  MAB  for  review.  At  its 
January  6. 1989  meeting,  the  National 
Committee  will  further  review  all 
prospectuses  for  their  relevance  to  the 
U.S.  MAB  Program  priorities  and  to  the 
policies  of  U.S.  MAB's  supporting 
agencies.  The  National  Committee  will 
then  determine  which  potential 
principal(s]  may  submit  a  full  proposal. 

Full  project  and  research  proposals 
must  be  received  in  the  U.S.  MAB 
Secretariat  by  close  of  business,  May  1, 
1989.  Proposal  texts  must  not  exceed  30 
double-spaced  pages,  excluding  a 
concise  two^age  executive  summary 
describing  the  objective  of  the  proposed 
effort  and  the  method  of  approach, 
accompanying  bibliographies  and 
curriculum  vitae  of  the  principals.  An 
executive  summary  must  deariy 
establish  that  the  proposed  activities  are 
relevant  to  at  least  one  of  the  four  MAB 
orientations,  one  of  the  target  areas,  and 
the  policy  concerns  of  the  relevant  U5. 
MAB  supporting  agency(ies).  Each 
proposal  must  contain  a  letter  of 
endorsement  from  a  U.S.  MAB 
supporting  agency.'  All  proposals  must 
contain:  (1)  Clearly  defined  objectives; 
(2)  a  feasible  work  plan  to  achieve  those 
objectives  within  the  time  frame  and 
resources  of  the  grant;  and  (3)  specified 
products  which  will  result  from  the 
grant.  Proposals  must  identify  one 
individual  for  contract  purposes  and 
specify  one  institution  to  receive  and 
sub-allocate  funds  for  the  activities.  Full 
proposals  will  be  subject  to  an 
administrative  review  for  adherence  to 
listed  requirements  and  if  deficiencies 


MAB-8    Biospiiere  Resen-es 
MAB-11    Urban  Ecosystems 
MAB-13    Human  Issues  k  Envirotunental  Change 
MAB-14    Poilution 
'  U.S.  M. A  B  Sponsoring  Agencies: 
U.S.  Department  of  State 
Smithsonian  Inatilution 
MS.  Department  of  Agriculture 
U.S.D.A.  Forest  Service 
U.S.D.I.  National  Park  Service 
Peace  Corps 

National  Aeronautics  and  Space  Admtnistratian 
National  Oceanic  and  Atmospheric 
Administration 
National  Science  Four>dalion 
U.S.  Agency  for  International  Development 


are  found,  will  be  returned  without 
further  consideration. 

Project  Peer  Review,  Ranking  And 
Funding  Process 

Appropriate  U.S.  MAB  Directorates 
and  peer  reviewers,  including  discipline 
specialists  in  the  areas  of  the  proposals, 
will  be  selected  by  U.S.  MAB  to 
evaluate  and  rate  the  proposals  on  the 
basis  of  their  intrinsic  scientific  merit 
and  intellectual  focus.  Directorates  and 
reviewers  will  also  assess  a  proposal's 
potential  to  increase  scientific 
understanding  and  provide  the  basis  for 
policy  development  by  U.S.  MAB's 
supporting  agencies.  Directorates  and 
peer  reviewers  will  consider,  in  their 
overall  assessments  of  the  proposals, 
the  performance  competence  of  the 
principcils  and  the  adequacy  of  the 
proposed  resources  to  accomplish  the 
objectives. 

A  final  ranking  of  the  proposals  will 
be  made  by  the  U.S.  National  Committee 
for  the  Man  and  the  Biosphere  Program 
based  on  all  of  the  above  factors  and 
their  assessment  of  the  proposals' 
relevancy  to  U.S.  MAB's  supporting 
agencies.  Proposals  will  then  be  funded 
in  order  of  their  assigned  rank  according 
to  available  funds. 

Principals  will  receive  copies  of  all 
peer  review  evaluations  made  of  their 
porposals  and  written  notification  of  the 
Committee's  decisions  on  their  projects. 
Winning  proposals  become  part  of  the 
public  domain.  I^posals  not  selected 
by  the  National  Committee  for  ftmding 
will  then  be  returned  to  the  authors. 

The  National  Committee  will  notify  all 
principals  of  its  final  decisions  in  July 
1989.  Funds  will  be  committed  to  the 
managing  institutions  identified  in  the 
selected  proposals  by  September  30, 
1989. 

Roger  E.  Soles. 

Executive  Director,  U.S.  Man  and  the 
Biosphere  Program. 
August  2. 1988. 

[FR  Doc.  88-17661  Filed  B-4-88;  a-45  am) 

BILIJNGCOOC  47W-0V-II 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Piitillc 
Convience  and  Necessity  and  Foreign 
Air  Carrier  Pen  nits  iNed  Under 
Subpart  Q  During  tfie  Week  Ended  July 
29,1988 

The  following  appUcations  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
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302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45726 

Dote  Filed:  July  25. 1988. 

Due  Date  for  Answers.  Con  framing 
Applications,  or  Motion  to  Modify 
Scope:  August  22. 1988. 

Description:  Application  of  Arawak 
International  Corporation,  pursuant  to 
section  402  of  the  Act  and  Subpart  Q  of 
the  Regulations,  requests  a  certificate  of 
public  convenience  to  engage  in  foreign 
air  transportation  of  persons,  property, 
and  mail  to  transport  passenger  and 
cargo  service  between  the  following 
points:  New  York — Georgetown;  New 
York — Santo  Domingo;  and  New  York- 
Nigeria. 

Docket  No.  45730 

Dale  Filed:  July  27, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  August  24. 19HR. 

Description:  Application  of  Papain 
pursuant  to  section  402  of  the  Act  and 
Subpart  Q  of  the  Regulations  requests  a 
foreign  air  carrier  permit  to  operate 
charter  and  non-scheduled  cargo 
ser\'ices  between  the  points  of  Port-au- 
Prince,  Haiti  and  Miami,  Forida  in  the 
United  States. 
Pliyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
|FR  Doc.  88-17722  Filed  8^^-88;  8:45  am] 

BILLING  CODE  491&.«2-M 


(Docket  4S739I 

SFO  Helicopter,  Inc.,  Reporting 
Violations  Enforcement  Proceeding; 
Assignment  of  Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Ronnie  A. 
Yoder.  All  future  pleadings  and  other 
communications  regarding  the 
proceeding  shall  be  served  on  him  at  the 
Office  of  Hearings.  M-50,  Room  9228, 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington  DC 
20590.  Telephone:  (202)  366-2142. 
WilUam  A.  Kane.  Jr.. 
Chief  Administrative  Law  Judge. 
(FR  Doc  88-17723  Filed  8-4-88:  8:45  Hm| 

■HXINQ  CODE  4*W-«}-«i 


Coast  Guard 
[CGD  88-059] 

Towing  Safety  Advisory  Committee; 
Meeting  of  Sut>committee 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meetings. 

summary:  Pursuant  to  section  10(a](2]  of 
the  Federal  Advisory  Act  (Pub.  L.  92- 
463:  5  U.S.C.  App.  I),  notice  is  hereby 
given  of  a  meeting  of  the  following 
subcommittee  of  the  Towing  Safety 
Advisory  Committee  (TSAC): 

1.  The  subcommittee  on  Personnel 
Manning  and  Licensing  will  meet  on 
August  30, 1988  in  Room  1303  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW..  Washington,  DC.  The 
meeting  will  begin  at  9:00  a.m.  The 
agenda  for  the  meeting  follows: 

(a)  Supplemental  Notice  of  Proposed 
Rulemaking  on  the  Licensing  of  Pilots, 
and 

(b)  Pilotage  Routes  for  the  "Acting  as" 
Pilot. 

Attendance  is  open  to  the  public. 
Members  of  the  public  may  present  oral 
or  written  statements  at  the  meeting. 
Additional  information  may  be  obtained 
from  the  Executive  Director  of  TSAC  at 
U.S.  Coast  Guard  Headquarters,  Room 
2420,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001  or  by 
calling  (202)  267-0449. 

Dated:  July  29.  1988. 
R. ).  Asaro. 

Commander.  U.S.  Coast  Guard.  Executive 
Director.  Towing  Safety  Advisory  Committee. 
[FR  Doc.  88-17627  Filed  8-4-88:  8:45  am) 
BILLING  CODE  4910-14-M 


Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  147  (26tti  Meeting)— 
Minimum  Operational  Performance 
Standards  for  Traffic  Alert  and 
Collision  Avoidance  Systems  Alrt>ome 
Equipment;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  26th  meeting  of 
RTCA  Special  Committee  147  on 
Minimum  Operational  Performance 
Standards  for  Traffic  Alert  and  Collision 
Avoidance  Systems  Airborne  Equipment 
to  be  held  August  16-18. 1988.  in  the 
RTCA  Conference  Room,  One 
McPherson  Square  1425  K  Street.  NW.. 
Suite  500.  Washington.  DC.  commencing 
at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks,  (2) 


approval  of  minutes  of  this  25th  meeting, 
(3)  TCAS  Program  status  reports.  (4) 
reports  on  TCAS  II  activities,  (5)  reports 
on  TCAS  III  activities,  (6)  reports  on 
TCAS  technical  studies.  (7)  discussion 
of  SC-147  plans  and  schedule,  (8)  TCAS 
II  Logic  Working  Group  Meeting  in 
separate  session.  (9)  other  business,  and 
(10)  date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square, 
1425  K  Street.  NW..  Suite  500, 
Washington.  DC  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  July  25, 1988 
Herl>ert  P.  Goldstein, 

Designated  Officer 

|FR  Doc.  88-17752  Filed  8-4-88;  8:45  am] 

BILLING  CODE  4910-13-11 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  160  (10th  Meeting)— 406 
MHz  Emergency  Locator  Transmitters 
(ELT);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  10th  meeting  of 
RTCA  Special  Committee  160  on  406 
MHZ  Emergency  Locator  Transmitters 
(ELT)  to  be  held  Autust  24-26, 1988,  in 
the  RTCA  Conference  Room.  One 
McPherson  Square.  1425  K  Street,  NW.. 
Suite  500,  Washington,  DC.  commencing 
at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks,  (2) 
approval  of  minutes  of  the  9th  meeting. 
(3)  review  and  discuss  EUROCAE  WG- 
29  activities.  (4)  reports  on  problems  of 
frequency  interference  in  the  406  MHz 
band,  (5)  review  flame/fire  test  criteria, 
(6)  review  self-test  feature  of  ELT's,  (7) 
review  of  task  assignments  from  last 
meeting  (8)  review  of  the  sixth  draft  of 
the  MOPS,  (9)  task  assignments.  (10) 
other  business,  and  (11)  date  and  place 
of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square. 
1425  K  Street,  NW..  Suite  500. 
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Washington,  DC  20005.  (202)  682-0268. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  July  25. 1968. 
Herbert  P.  GoMatein, 
Designated  Officer. 
(FR  Doc.  88-17753  Filed  8-4-88;  8:45  amj 

BILUNG  CODE  4«10-13-« 


National  Highway  Traffic  Safety 
Adminstratlon 

Announcing  the  Third  Meeting  of  the 
Rollover  Subcommittee  of  the  Motor 
Vehicle  Safety  Research  Advisory 
Committee 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Meeting  announcement. 

summary:  This  notice  announces  the 
third  meeting  of  the  Rollover 
Subcommittee  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  MVSRAC  established 
this  subcommittee  at  the  February  1988 
meeting  to  examine  research  questions 
regarding  crashworthiness  and  crash 
avoidance  for  vehicles  under  10,000 
pounds  GVW. 

DATE  AND  TIME:  The  meeting  is 
scheduled  for  Wednesday,  August  31, 
1988,  from  10:30  a.m.  to  5:00  p.m. 
ADDRESS:  The  meeting  will  be  held  in 
Room  6332  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
Icoated  at  400  Seventh  Street  SW.. 
Washington.  DC 
SUPPLEMENTARY  INFORMATION:  In  May 

1987,  the  Motor  Vehicle  Safety  Reserach 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  research.  The  MVSRAC  will 
provide  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety 
reserach,  and  provide  a  forum  for  the 
development,  consideration,  and 
communication  of  motor  vehicle  safety 
reserach,  as  set  forth  in  the  MVSRAC 
Charter. 

This  meeting  of  the  Rollover 
Subcommittee  will  focus  on  crash 
avoidance  modeling  and  test 
procedures.  Discussions  will  cover 
Available  data  on  the  nature,  scope,  and 
magnitude  of  the  problem;  test  facilities 
and  test  procedures;  analytical  computer 
models;  and  the  technical  literature  that 
forms  the  basis  of  the  above. 

The  meeting  is  open  to  the  public,  and 
participation  by  the  public  will  be 
determined  by  the  Subconunittee 
Chairman. 


A  public  reference  file  (Number  88- 
01 — Rollover  Subcommittee)  has  been 
established  to  contain  the  products  of 
the  Subcommittee  and  will  be  open  to 
the  public  during  the  hours  of  8:00  a.m. 
to  4:00  p.m.  at  the  National  Highway 
Traffic  Safety  Administration's 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street  SW., 
Washington,  DC  2059a  telephone:  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  V.  Lombardo.  Office  of  Research 
and  Development,  400  Seventh  Street 
SW.,  Room  6208.  Washington,  DC  2059a 
telephone:  (202)  366-4862. 

Issued  on:  August  2, 1988. 
Kennerly  H.  Diggcs, 

Chairman,  Rollover  Subcommittee,  Motor 

Vehicle  Safety  Research  Advisory 

Committee. 

[FR  Doc.  88-17642  Filed  8^1-88;  a-45  amj 

BILUNG  CODE  4gi«-5«-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  SutMnitted  to  OMB  for 
Review 

Dated:  August  2. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224. 15th  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20220. 

Comptroller  of  the  Currency 

OMB  Number  1557-0127 

Form  Number:  FFIEC  001  and  FHEC  006 

Type  of  Review:  Extension 

Title:  Annual  Report  of  Trust  Assets/ 
Special  Report-Trust  Department 
Activities/lnteragency  Survey  of 
Corporate  Foreign  Fiduciary  Activities 

Description:  Collected  data  are  needed 
to  determine  types,  extent,  and 
financial  viability  of  fiduciary 
activities.  Data  are  used  to  analyze, 
supervise,  and  examine  back  fiduciary 
activities.  Analytical  reports  are 
prepared  from  the  data.  National 
banks  authorized  to  exercise  fiduciary 
powers  are  the  affected  public. 


Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
3.675 

Estimated  Burden  Hours  Per  Response: 
5  hours 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
18.202 

Clearance  Officer:  John  Ference.  (202) 
447-1177,  Comptroller  of  the  Currency, 
5th  Floor,  L'Enfant  Plaza,  Washington, 
DC  20219 

OMB  Reviewer:  Robert  Neal,  (202)  395- 
7340.  Office  of  Management  and 
Budget,  Room  3228,  New  Executive' 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-17734  Filed  8-4-88;  8:45  am| 

BIU.IMG  cooe  *»vy-»-u 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  August  2, 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  198a 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0099 
Form  Number  None 
Type  of  Review:  Extension 
Title:  Foreign  Shipper's  Declaration 
Description:  The  declaration  is  used  by 
Customs  to  determine  whether  or  not 
tariff  items  800.00  or  805.00  apply  for 
duty  free  entry  of  articles  being 
imported  into  the  U.S. 
Respondents:  State  or  local 
governments,  Businesses  or  other  for- 
profit.  Non-profit  institutions 
Estimated  Number  of  Respondents:  600 
Estimated  Burden  Hours  Per  Response: 

13  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

19.449  hours 
OMB  Number  1515-0106 
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Form  Number  None 

Type  of  Review:  Extension 

Title:  Declaration  by  Person  Abroad 
Who  Received  and  is  Returning 
Merchandise  to  the  U.S. 

Description:  The  declaration  is  used 
under  conditions  when  articles  are 
imported  and  exported  and 
reimported.  and  are  brought  in  duty 
free  into  the  U.S.  to  insure  Customs 
control  over  duty-free  merchandise. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit 

Estimated  Number  of  Respondents:  500 

Estimated  Burden  Hours  Per  Response: 
12  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  292 
hours 

Clearance  Officer:  B.J.  Simpson  (202) 
566-7529,  U.S.  Customs  Service.  Room 
6426, 1301  Constitution  Avenue.  NW.. 
Washington.  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  88-17735  Filed  B-4-88;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  August  2. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  pubhc 
informatin  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submi88ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  of 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224. 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Nmber:  1545-0129 

Form  Number  IRS  Form  1120-POL 

Type  of  Review:  Revision 

Title:  U.S.  Income  Tax  Return  for 
Certain  Political  Organizations 

Description:  Form  1120-POL  is  used  by 
certain  political  organizations  to 
report  the  tax  imposed  by  Internal 
Revenue  Code  (IRC)  section  527.  The 
form  is  used  to  designate  principal 
campaign  committees  that  are  subject 
to  a  lower  rate  of  tax  under  IRC 


section  527(h).  IRS  uses  this 

information  to  determine  whether  the 

tax  is  being  properly  reported. 
Respondents:  Non-profit  institutions. 

Small  businesses  or  organizations 
Estimated  Number  of  Respondents: 

4.000 
Estimated  Burden  Hours  Per  Response: 

2  hours  and  43  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden: 

13.530  hours 

OMB  Nmber  1545-0130 

Form  Number  IRS  Form  1120S, 
Schedule  D  (Form  1120S)  and 
Schedule  K-1  (Form  1120S) 

Type  of  Review:  Revision 

Title:  U.S.  Income  Tax  Return  for  an  S 
Corporation,  Capital  Gains  and 
Losses  and  Built-in  Gains,  and 
Shareholder's  Share  of  Income, 
Credits,  Deductions,  etc. — 1988 

Description:  Form  1120S,  Schedule  D 
(Form  1120S),  and  Schedule  K-1  (Form 
1120S)  are  u.sed  by  an  S  Corporation 
to  figure  its  tax  liabihty;  and  income 
and  other  tax-related  information  to 
pass  through  to  its  shareholder's. 
Schedule  K-1  is  used  to  report  to 
shareholders  their  share  of  the 
corporation's  income,  deductions, 
credits,  etc.  IRS  uses  the  information 
to  determine  the  correct  tax  for  the  S 
Corporation  and  its  shareholders. 

Respondents:  Farms,  Businesses  or  other 
for-profit,  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
904.631 

Estimated  Burden  Hours  Per  Response: 
Form  1120S — 8  hours  and  35  minutes 
Schedule  K-1  (Form  1120S)— 29 

minutes 
Schedule  D  (Form  1120S)— 1  hour  and 
37  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
10,132,156  hours 

OMB  Nmber  1545-0687 

Form  Number  IRS  Form  990-T 

Type  of  Review:  Revision 

Title:  Exempt  Organization  Business 
Income  Tax  Return 

Description:  Form  990-T  is  needed  to 
compute  the  IRC  sectin  511  tax  on 
unrelated  businesses  income  of  a 
charitable  organization.  IRS  uses  the 
information  to  enforce  the  tax 

Respondents:  Non-profit  institutions 

Estimated  Number  of  Respondents: 
27.400 

Estimated  Burden  Hours  Per  Response: 
10  hours  and  18  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
293,173  hours 

OMB  Nmber  1545-0895 
Form  Number  IRS  Form  3800 


Type  of  Review:  Revision 

Title:  General  Business  Credit 

Description:  Internal  Revenue  Code 
section  38  permits  taxpayers  to  reduce 
their  income  tax  liability  by  the 
amount  of  their  general  business 
credit,  which  is  an  aggregation  of  their 
investment  credit,  jobs  credit,  alcohol 
fuel  credit,  research  credit,  low- 
income  housing  credit,  and  employee 
stock  ownership  (ESOP)  credit 
carryfoward.  Form  3800  is  used  to 
figure  the  correct  credit. 

Respondents:  Farms,  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
200.000 

Estimated  Burden  Hours  Per  Response: 
25  mintues 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
84.760 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer 

|FR  Doc.  8&-17736  Filed  8-4-88;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  August  2, 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
8ubmi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  This  correction 
is  submitted  to  change  the  Estimated 
Burden  Hour  Per  Response  for  FR  Doc. 
88-15492,  Filed  7-8-88;  8:45  am. 

Internal  Revenue  Service 

OMB  Number  1545-0085 
Form  Number  IRS  Form  1040A 
Type  of  Review:  Revision 
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Title:  U.S  Individual  Income  Tax  Return 
Organizations 

Description:  This  form  is  used  by 
individuals  to  report  their  inconie 
subject  to  income  tax  and  to  compute 
their  correct  tax  liability.  The  data  is 
used  to  verify  that  the  income 
reported  on  the  form  Eire  correct  and 
are  also  for  statistics  use. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
21.447,413 

Estimated  Burden  Hours  Per  Response: 
1  hour  and  8  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
21,745.403  hours 

Clearance  Officer:  Garrick  Shear.  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  88-17737  Filed  8-4-88;  8:45  am) 

BIUJNG  CODE  4aW-2»-« 


Public  Information  CoOcction 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  August  1, 198a 

The  Department  of  Treasury  has 
submited  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 


and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0200 

Form  Number  5307 

Type  of  Review:  Revision 

Title:  Short  Form  Application  for 
Determination  for  Employee  Benefit 
Plan  (Other  Than  Collectively 
Bargained  Plans)  (Under  sections 
401(a)  and  501(a)  of  the  Internal 
Revenue  Code) 

Description:  This  form  is  filed  by 
employers  or  plan  administrators  who 
have  adopted  a  master  or  prototype 
plan  approved  by  the  IRS  National 
Office  of  a  field  prototype  plan 
approved  by  an  IRS  District  Director 
to  obtain  a  ruHng  that  the  plan 
adopted  is  qualified  under  Internal 
Revenue  code  sections  401(8)  and 
501(a]  and  ERISA  (Public  Law  93-406). 
It  may  not  be  used  to  request  a  ruUng 
for  collectively  bargained  plans. 

Respondents:  Buunesses  or  other  for- 
profit,  Small  businesses  or 
organizations 

Estimated  Number  of  respondents: 
39.000 

Estimated  Burden  Hours  Per  Response: 
1  hour  and  39  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
89,747  hours 

OMB  Number:  1543-0975 
Form  Number:  1120-W 
Type  of  Review:  Revision 
Tide:  Corporabon  Estimated  Tax 
Description:  Form  1120-W  is  used  by 
corporations  to  figure  estimated 
income  tax  liability  and  the  amount  of 
each  installment  payment.  Form  1120- 
W  is  a  worksheet  only.  It  is  not  to  be 
filed  with  the  Internal  Revenue 
Service. 


Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  respondents: 
913.997 

Estimated  Burden  Hours  Per  Response: 
34  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  516- 
033  hours 

OMB  Number:  1545-0998 

Form  Number  8615 

Type  of  Review:  Revision 

Title:  Computation  of  Tax  for  Children 
Under  Age  14  Who  Have  Investment 
Income  of  More  Than  $1,000 

Description:  Under  Section  l(i)  of  the 
Internal  Revenue  Code,  children  under 
age  14  who  have  unearned  income 
may  be  taxed  on  part  of  that  income 
at  their  parent's  tax  rate.  Form  8615  is 
used  to  see  if  any  of  the  child's 
unearned  income  is  taxed  at  the 
parent's  rate  and.  if  so,  to  figure  the 
child's  tax  on  his  or  her  unearned 
income  and  earned  income,  if  any. 

Respondents:  Individuals  or  households 

Estimated  Number  of  respondents: 
750,000 

Estimated  Burden  Hours  Per  Response: 
50  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
624.075  hours 

Clearance  Officer:  Garrick  %ear  (202) 
535-4297,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  88-17738  Filed  8-4-88;  &45  am) 
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This  section  of  the  FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)  5   U.S.C.   552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  August  9, 1988,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities. 

Wachovia  Bank  and  Trust  Company, 
National  Association,  Winston-Salem, 
North  Carolina,  for  consent  to  purchase 
the  assets  of  and  assume  the  liability  to 
pay  deposits  made  in  North  Wilkesboro 
Federal  Savings  and  Loan  Association. 
North  Wilkesboro,  North  Carolina,  a 
non-FDIC-insured  institution. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  48,240 
Bossier  City  Consolidated  Office.  Bossier 
City.  Louisiana 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
and  by  officers  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Discussion  Agenda: 

Status  report  on  bank  examination 
frequency. 

Memorandum  and  resolution  re: 
Amendment  to  Part  338  of  the  Corporation's 
rules  and  regulations,  entitled  "Fair 
Housing,"  which  eliminate  improvement, 
repair  or  maintenance  loans,  including  home 
equity  loans  for  these  purposes,  from  existing 
"home  loan"  data-gathering  requirements. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 


Building  located  at  550-17th  Street.  NW., 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813r 

Dated:  August  2. 1988. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  88-17755  Filed  8-2-88;  5:01  pm] 

BIIXINQ  COOE  •714-41-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  August  9, 1988, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  (c)(6),  (c)(8).  (c)(9)(A){ii),  and 
(c)(9)(B)  of  Title  5,  United  States  Code, 
to  consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  {c](8).  and  (c)(9){A)(ii)  of 
the  "Government  in  the  Sunstiine  Act"  (5 
U.S.C.  552b(c)(6}.  (c)(8),  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  this  category 
may  be  placed  on  the  discussion  agenda 
without  further  public  notice  if  it  becomes 
likely  that  substantive  discussion  on  those 
matters  will  occur  at  the  meeting. 

Reports  of  the  Director,  Office  of 
Corporate  Audits  and  Internal 
Investigations: 

Audit  Report  re: 


The  Trust  Bank.  Hialeah,  Florida  (Memo 
date*7»ly  15. 1988] 
Audit  Reaprt  re: 
Oak  La w«  Consolidated  Office,  Cost 
Centered  (Memo  dated  June  17. 1988) 
Audit  Repnrt  re: 
Knoxville  Consolidated  Office.  Cost  Center 
503  (Memo  dated  )une  30. 1988) 
Audit  Report  re: 
Atlanta  Regional  Office.  Cost  Center  100/ 
110  (Memo  dated  |une  17. 1988) 
Audit  Report  re: 
Review  of  Financial  Operations  Unit's 
Processing  of  Travel  Vouchers  (Memo 
dated  June  30. 1988) 

Discussion  Agenda: 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsectins  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2)  and  (c)(6)). 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks; 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsectins  (c)(8),  (c)(9)(A)(ii). 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
(cl(9){A)(ii).  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  August  2. 1988. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
|FR  Doc.  88-17756  Filed  8-2-88;  5:01  pm] 
BIUJNG  COOE  6714-01-M  ^ 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:33  p.m.  on  Monday,  August  1, 1988. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  an  assistance  agreement 
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pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(6), 
{c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  Room  6020  of 
the  FDIC  Building  located  at  550  — 17fh 
Street.  NW..  Washington,  DC. 

Dated:  August  3. 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  88-17831  Filed  8-3-88:  4.05  pm| 

BIU.ING  CODE  6714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:38  p.m.  on  Tuesday,  August  2, 1988, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters: 

Recommendations  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 
Case  No.  47.235 

The  Bowery  Savings  Bank  New  York  City 
(Manhattan).  New  York 
Case  No.  47,238 

Banks  from  the  New  York,  Dallas,  Atlanta, 
and  San  Francisco  Regional  Offices 

Request  for  financial  assistance  pursuant 
to  section  13(c)  of  the  Federal  Deposit 
Insurance  Act. 

Recommendation  regarding  an  assistance 
agreement  pursuant  to  section  13(c)  of  the 
Federal  Deposit  Insurance  Act. 

Matters  relating  to  the  possible  closing  of 
certain  insured  banks. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 


consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(i),  and  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(i),  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

The  meeting  was  held  in  Room  6020  of 
the  FDIC  Building  located  at  550-17th 
Street,  NW.,  Washington,  DC. 

Dated:  August  3, 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretory. 

(FR  Doc.  88-17832  Filed  8-3-88;  4:05  pm| 

BILLING  COO£  6714-01-M 

FEDERAL  ELECTION  COMMISSION 
[Federal  Register  No.  88-17140] 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  August  4, 1988. 10:00  a.m. 
THE  FOLLOWING  ITEM  REMOVED  FROM 
THE  agenda:  Regulations  at  11  CFR 
110.1-110.8 — Affiliation  and  Earmarking. 

the  following  item  was  added  to  the 
agenda: 

Draft  AO  1988-28: 
Paul  Suplizio  Associates  on  behalf  of 

Tele/900  Inc.,  dba  Teleline 
(Continued  from  Meeting  of  July  28, 

1988.) 

***** 

DATE  AND  TIME:  Tuesday,  August  9, 1988. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  pubUc. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g. 

438(b),  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
*         «         *         «         * 

DATE  AND  TIME:  Thursday.  August  11. 

1988. 

PLACE:  999  E  Street.  NW..  Washington 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 
Presidential  Primary  Matching  Funds. 


Status  of  Presidential  Audits 
Draft  AO  1988-30: 
Kathy  Gibson  on  behalf  of  First  Florida 
Partners  For  Good  Government 
Draft  AO  1987-31:  (Reconsideration) 
Terry  L.  Claassen  on  behalf  of  the  Chicago 
Board  Options  Exchange 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION*. 

Mr.  Fred  Eiland.  Information  Officer, 

Telephone:  202-376-3155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

(FR  Doc.  88-17746  Filed  8-2-88:  4:29  pmj 

BILLING  COOC  671S-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  2. 1988. 

TIME  AND  DATE:  10:00  a.m..  Thursday. 
August  4. 1988. 

place:  Room  600, 1730  K  Street  NW.. 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  In  addition 
to  the  previously  announced  items,  the 
Commission  will  consider  and  act  upon 
the  following: 

3.  Western  Fuels-Utah,  Inc.,  Docket  Nos. 

WEST  87-16e-R.  etc.  (Issues  include 
consideration  of  a  petition  for 
discretionary  review.) 

4.  Mid-Continent  Resources.  Inc.,  Docket  No. 

WEST  87-88.  (Issues  include 
consideration  of  a  petition  for 
discretionary  review.) 

5.  H.  B.  Zachry  Company,  Docket  No.  CENT 

88-29-M.  (Issues  include  consideration  of 
a  petition  for  interlocutory  review.) 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  these  items 
be  included  on  the  agenda  and  that  no 
earlier  announcement  of  the  additions 
were  possible. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen,  (202)  653-5629 
/  (202)  568-2673  for  TDD  Relay. 
Jean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc.  88-17830  Filed  8-3-88;  4:05  pm] 

BILLING  CODE  6535-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  10:00  a.m..  Wednesday. 
August  10. 1988. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  changes  to  Regulation  CC 
(Availability  of  Funds  and  Collection  of 
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Checks)  regarding 
bank". 

2. 
(AvailabilitspaiFoMis 
Checks):  (1) 

iiliiH  hwdii  ■—iiiliiiily 


af  "payiB^ 


•flUbiais. 
eufiesfor 
■ad  (2) 


Maine,  and  New  Yarit  | 
public  comment:  Docket  No.  R-^ 
publicaUon  foe  comment  of  proposed 
preemptiaB  deteiMinrtioMB  for  CoBBecHntt. 
Rhode  bland.  New  Mexico  ami  Calffonna. 

3.  Proposed  ameadmant  to  Regulation  T 
(Credit  by  Brokers  and  Dedeis)  ta  iBsk» 
certain  foreign  dehlaaambaamaKgaaiikt- 
(Propoaed  earliei  bv  pufabc  coiwmfat;  Docket 
No.  R-0633J. 

4.  Any  Items  carried  fortntd  from  a 
prcvkwaty  aitMowAGed  meeting. 

Note. — Tkm  aeatiag  wtB  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  liatBuog  in  the 
Board's  Freedom  of  Information  Office,  and 
copiea  may  be  ordered  iorSS  per  caasette  by 
calling  (202)  452-3884  or  by  wtitBig  toe 
Freedam  of  Infotsaabon  Office.  Board  of 


GAvemacs  ot  Ibe  Padeial  Beserve  Syfttem. 
Wasbugtao.  DC  aOSSL 

CONTACT  PHMOW  FOR  MOnS 
IMFOIMKM TWll  fcfr.  |oscpfc  R.  Cofoe, 

A  JMtant  to  file  Bcaidl  (ao^  45»-aaM. 

Date:  August  3,  088. 
fames  McAfee. 

A  ssociat^Seaetaty  of  the  BoarxL 
[FR  Dm.  aS-477nraBdft-3-ak  tkWaal 

BtLUNG 


FEDERAL  RCSCfMfE  SVSIEM  BOJMD  OF 

GOVEimORS 

TIME  AMD  BJCTE:  Approximately  11:00 

a.m..  Wednesday.  August  10. 1988. 

following  a  recess  at  the  conchisioiT  of 

the  open  meeting. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21  »t  Streets 

NW.,  Washsnglon.  DC  20651. 


STATUS:  Closed. 
MATTERS  TO  BE 


1.  Persomief  actioaa  (appotntmeats. 
promotioBB.  aasigfWMBlK  luwaignwents.  and 
salary  ailiw)  tafwfciag  indhndBal  Federal 
Reserve  Sgratem  amtilayaea. 

2.  Any  iiona  canicd  fbrMmrd  fraai  a 
previously  I 

CONTACT I 

IMVaMMnOK  \kt.  |osc^  E.  Coyne; 
AsMsInt  to  ^  Bond:  (282)  452-320C 
You  may  caH  (202)  452-3207.  be^imtng 
at  appmadiBately  5  |).m.  tnra  business 
days  befaire  this  meeting,  for  a  recorded 
mwiomniynMiit  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meetbig. 
lames  liEAfeai. 

AssocmteSetxetaty  of  the  Board. 
Date  Awg«st  3. 1988. 

|FR  Doc.  88-17779  FUed  8-3-88:  tlrOS  ani| 
BSiJNS  coes  nia-ai-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial   corrections  of  previously 
published   Presidential,   Rule,   Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These   corrections  are   prepared   by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the   appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 
IDocltet  No.  80736-8136] 

Summer  Flounder  Fishery 

Correction 

In  proposed  rule  document  88-16360 
beginning  on  page  27536  in  the  issue  of 


Thursday,  July  21, 1988,  make  the 
following  correction: 

On  page  27540,  in  the  third  column,  in 
the  lile  line  at  the  end  of  the  document, 
"Filed  7-20-88:  8:45  am"  should  read 
"Filed  7-20-88;  12:07  pm". 

BILLING  CODE  1505-01-0 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ID-010-08-4212-13;  IDI-237821 

Realty  Actions;  Sales,  Leases,  etc.; 
Idaho 

Correction 

In  notice  document  88-16443 
appearing  on  page  27906  in  the  issue  of 
Monday,  July  25, 1988,  make  the 
following  corrections: 

1.  In  the  second  column,  in  the  21st 
line,  "General"  should  read  "Gerald". 


Federal    Register 

Vol.  53,  No.  151 
Friday.  August  5,  1988 


2.  Also  in  the  same  column,  the  28th 
line  should  read,  "Sec.  23,  NE^ANE'A. 
NE'/iSW^A;  NE'ANW'A,  SV2NWV4,". 


BILLING  CODE  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
(SDM  57797;  (MT-020-08-4212-13)) 

Montana;  Amended  Notice  of  Realty 
Action 

Correction 

In  notice  document  88-15771 
appearing  on  page  26678  in  the  issue  of 
Thursday,  July  14, 1988,  make  the 
following  correction: 

In  the  third  column,  under  "T.  5  N..  R. 
3  E.",  the  eighth  line  should  read  "Sec. 
34,  MS1796". 

BILLING  r-r,r\c  i  $05-0 1-0 


Friday 

August  5,  1988 


Part  II 


Department  of 
Agriculture 


Agriculturai  Stabilization  and 
Conservation  Service 
Commodity  Credit  Corporation 


7  CFR  Parts  704,  795,  1497,  and  1498 
Payment  Limitation  and  Determination  of 
Eligibility  of  Foreign  Individuals  or 
Entities  To  Receive  Program  Benefits; 
Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Staliilbuition  and 
Conservation  Service 

Commodity  Credit  Corporation 

7  CFR  Parts  704, 795, 1497,  and  1498 

Payment  Limitation  and  Determination 
of  Ellgibiiity  of  Foreign  Individuals  or 
Entities  To  Receive  Program  Benefits 

agency:  Commodity  Credit  Corporation 
(CCC)  and  Agricultural  Stabilization 
and  Conservation  Service  (ASCS), 
USDA. 

action:  Final  rule. 

summary:  The  purpose  of  this  final  rule 
is  to  adopt  as  final,  with  certain 
changes,  the  proposed  rule  published  in 
the  Federal  Register  on  April  6, 1988  (53 
FR  11474).  This  final  rule  sets  forth  at  7 
CFR  Part  1497  the  regulations  which  will 
be  used  in  limiting  the  making  of 
specified  payments  which  are  made  in 
accordance  with:  (1)  Price  support  and 
production  adjustment  programs  for  the 
1989  and  1990  crops;  and  (2) 
Conservation  Reserve  Program 
contracts  executed  after  December  22, 
1987.  This  final  rule  also  sets  forth  at  7 
CFR  Part  1498  the  regulations  which  will 
be  applied  in  determining  whether  a 
foreign  individual  or  entity  is  eligible  to 
receive  certain  payments,  loans,  and 
benefits.  These  regulations  are  issued  as 
required  by  amendments  to  the  Food 
Security  Act  of  1985  which  were  made 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1987  and  will  bring  payment 
limitation  rules  into  conformity  with 
Subtitle  C  of  the  Agricultural 
Reconciliation  Act  of  1987.  Conforming 
amendments  are  also  made  to  7  CFR 
Parts  704  and  795. 
DATES:  Effective  on  August  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
H.E.  Maynard,  Director,  Cotton,  Grain, 
and  Rice  Price  Support  Division,  ASCS, 
USDA,  P.O.  Box  2415,  Washington,  DC 
20013.  202-447-7641. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  "not  major."  It  has  been 
determined  that  this  rule  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 


States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  titles  and  numbers  of  the  Federal 
assistance  programs  to  which  this  final 
rule  applies  are:  Commodity  Loan  and 
Purchases— 10.051;  Cotton  Production 
Stabilization— 10.052;  Feed  Grain 
Production  Stabilization— 10.055;  Wheat 
Production  Stabilization — 10.058;  Rice 
Production  Stabilization— 10.065;  and 
Conservation  Reserve  Program— 10.069 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Statutory  Background 

Maximum  payment  limitations  for 
commodity  programs  were  first 
mandated  by  section  101  of  the 
Agricultural  Act  of  1970.  This  Act 
provided  for  such  restrictions  with 
respect  to  the  1971  through  1973  crops  of 
wheat,  feed  grains,  and  upland  cotton. 
Subsequent  legislation  expanded  the 
application  of  similar  restrictions  to 
subsequent  crops  of  these  commodities 
as  well  as  rice  and  extra  long  staple 
cotton.  The  most  recent  payment 
limitation  provisions  were  authorized  by 
Section  1001  of  the  Food  Security  Act  of 
1985  (the  "1985  Act"). 

The  Agricultural  Reconciliation  Act  of 
1987  (the  "1987  Act"),  as  included  in  the 
Omnibus  Budget  Reconciliation  Act  of 
1987,  Pub.  L  99-203,  amended  the  1985 
Act  with  respect  to  the  application  of 
maximum  payment  limitation 
restrictions  to  certain  agricultural  price 
support,  production  adjustment  and 
conservation  programs.  The 
amendments  made  by  the  1987  Act  are 
effective  for  the  1989  and  1990  crops  of 
wheat,  feed  grain,  rice,  upland  and  extra 
long  staple  cotton,  honey,  and  any  other 
commodity  for  which  a  price  support 
loan  program  is  established  under  the 
Agricultural  Act  of  1949,  as  amended 
(the  "1949  Act"),  which  allows  a 
producer  to  repay  such  a  loan  at  less 
than  the  original  loan  level.  The 
amendments  are  applicable  to  any 
conservation  reserve  program  contract 
entered  into  on  or  after  December  22, 
1987  but  are  not  applicable  to  such 
contracts  entered  into  before  that  date. 


Section  1001(1)  of  the  1985  Act 
provides  that,  with  respect  to  each  of 
the  1987  through  1990  crops,  the  total 
amount  of  deficiency  payments 
(excluding  any  payment  which  is  the 
result  of  any  reduction  in  the  price 
support  rate  for  wheat  or  feed  grains 
under  section  107D(c)(l)  or  105C(c)(l)  of 
the  1949  Act,  respecfively,  i.e.,  a 
"Findley  payment")  and  land  diversion 
payments  that  a  person  may  receive 
under  one  or  more  of  the  annual 
programs  established  under  the  1949  Act 
for  wheat,  feed  grains,  upland  cotton, 
extra  long  staple  cotton,  and  rice  may 
not  exceed  $50,000. 

Section  1001(2)  of  the  1985  Act 
provides  that  for  each  of  the  1987 
through  1990  crops  the  total  amount  of 
the  following  payments  that  a  person 
may  receive  under  one  or  more  of  the 
annual  programs  established  under  the 
1949  Act  for  wheat,  feed  grains,  upland 
cotton,  extra  long  staple  cotton,  rice, 
honey  and  any  other  commodity  with 
respect  to  which  producers  may  repay  a 
loan  at  less  than  the  original  loan  level 
may  not  exceed  $250,000:  (1)  Deficiency 
payments;  (2)  diversion  payments:  (3) 
any  part  of  any  payment  that  is 
determined  by  the  Secretary  to 
represent  compensation  for  resource 
adjustment  (excluding  land  diversion 
payments)  or  public  access  for 
recreation;  (4)  disaster  payments;  (5)  any 
gain  realized  by  a  producer  from 
repaying  a  price  support  loan  at  less 
than  the  original  loan  level;  (6)  Findley 
payments;  (7)  loan  deficiency  payments; 
and  (8)  inventory  reduction  payments. 
As  originally  enacted,  the  1985  Act 
required  the  Secretary  to  issue 
regulations  defining  the  term  "person" 
and  to  provide  for  such  rules  as  the 
Secretary  determines  necessary  to 
assure  a  fair  and  reasonable  application 
of  the  maximum  payment  limitations  of 
the  1985  Act.  However,  the  1987  Act 
made  significant  amendments  to  the 
1985  Act  by:  (1)  Specifying  the 
requirements  that  must  be  met  by 
participants  in  various  agricultural 
programs  in  order  for  such  participants 
to  be  considered  to  be  a  person  who  is 
eligible  to  receive  the  above  specified 
program  payments;  (2)  generally  limiting 
the  amount  of  benefits  which  a  farming 
operation  may  receive  if  an  individual  or 
entity  who  is  a  program  participant  has 
an  interest  in  two  or  more  entities  which 
are  engaged  in  farming  operations;  (3) 
providing  that  foreign  individuals  and 
entities  would  be  ineligible  to  receive 
specified  agricultural  program 
payments,  loans,  and  benefits  unless 
such  individuals,  or  the  individuals  who 
own  the  entity,  provide  a  substantial 
amount  of  personal  labor  in  the 
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production  of  crops  on  the  farm  owned 
or  operated  by  the  individual  or  entity. 

Accordingly,  this  final  rule  sets  forth 
at  7  CFR  [>art  1497  the  regulations  which 
define  the  term  "person"  for  purposes  of 
applying  the  maximum  payment 
limitation  provision*  of  the  1985  Act. 
This  final  rule  also  seU  forth  at  7  CFR 
Part  1498  the  regulations  which  would 
be  applicable  in  determining  whether 
foreign  individuals  or  entities  are 
eligible  to  receive  specified  program 
payments,  loans,  and  benefits. 

As  discussed  below,  the  provisions  of 
the  final  rule  wrill  not  be  applicable  to 
the  Agricultural  Conservation  Program: 
the  Emergency  Conservation  Program; 
the  Forestry  incentive  Proyam:  the 
Rural  Clean  Water  Program:  or  the 
Colorado  River  Salinity  Control 
Program. 

Discussioo  of  CommaBts  and  Changes 

In  response  to  the  proposed  rule 
issued  on  April  6, 1988,  365  timely  filed 
letters  containing  893  comments  were 
received.  Respondents  included  the 
following:  133  individuals.  24 
corporations,  22  commodity  groups  and 
similar  organizations,  3  state  agencies.  4 
colleges  and  universities.  3  Certified 
Public  Accountants.  12  ASCS 
employees,  7  attorneys,  6  financial 
institutions,  2  cooperatives.  4  foreign 
embassies,  2  foreign  individuals,  5  farm 
management  companies,  8  general  farm 
organizations.  2  foreign  representatives. 
1  representative  of  an  Indian  tribal 
venture,  1  Indian  tribal  venture,  4 
limited  partnerships,  2  Members  of 
Congress,  and  8  general  partnerships. 
Some  respondents  sent  more  than  one 
letter.  Comments  were  received  from 
persons  in  all  States,  except  Michigan. 
Connecticut.  Maine,  New  Hampshire. 
New  Jersey.  Pennsylvania,  Rhode 
Island,  Vermont,  West  Virginia,  Alaska. 
Wyoming,  Alabama,  Florida,  Kentucky, 
Puerto  Rico,  Hawaii.  Nevada, 
Oklahoma,  and  Utah. 

Fourteen  comments  were  received 
which  did  not  directly  relate  to  the 
substance  of  the  proposed  rule  or  that 
made  suggestions  regarding  editorial 
and  grammatical  corrections.  Numerous 
minor  editorial  changes  have  been  made 
in  the  text  of  the  regulations  for  clarity 
and  to  facilitate  the  application  of  the 
regulations. 

The  discussion  that  follows  is 
organized  in  the  same  sequence  as  the 
final  rule. 

Section  1497.1    Applicability. 

Comments  were  received  from  87 
respondents  on  this  section  of  the 
proposed  rule.  The  comments  ranged 
from  a  statement  that  there  should  not 
be  any  limitation  on  payments  to  a 


statement  that  there  should  not  be  any 
payments.  Other  commentators  felt  that 
only  bona  fide  farmers  should  receive 
payments.  Several  respondents  stated 
that  shareholders  in  a  corporation 
should  be  eligible  to  receive  payments 
just  like  men^rs  of  a  partnership.  Some 
comments  stated  that  payments  should 
never  go  to  corporations,  and  others  that 
a  corporation  should  never  get  more 
than  $50,000.  One  commentator  felt  that 
only  entities  fully  owned  by  family 
farmers  should  be  eligible  to  receive 
payments.  Twenty-seven  respondents 
stated  that  they  felt  that  payment 
limitations  were  very  tmfair  and  that 
payment  limitations  put  a  burden  on 
large  efficient  farmers.  One  respondent 
stated  that  the  payment  limitation 
program  has  been  abused  and  that  it 
may  be  legally  correct  but  it  is  morally 
wrong  and  goes  against  the  original 
intent  of  the  production  adjustment 
programs.  Several  respondents  stated 
that  all  payments  should  be  targeted  to 
producers  on  small  and  medium  sized 
family  farms  or  to  those  producers  on 
farms  that  are  financially  stressed. 
Several  commentators  stated  that  the 
payment  limitation  program  should  be 
kept  in  place  and  strongly  enforced. 
Another  respondent  felt  that  in  many 
cases  the  payment  limitation  rules  have 
forced  landowners  to  cash  rent  rather 
than  share  rent  land,  which  has 
increased  the  risk  for  the  producers  who 
are  renting  land.  Some  respondents  felt 
that  the  limits  were  too  high,  others  that 
they  were  too  low.  One  commentator 
stated  that  payment  limitation 
provisions  go  against  American 
principles.  Another  commentator  felt 
limitation  levels  should  be  raised  as 
other  government  outlays  are  raised. 
Nine  respondents  stated  that  they  felt 
the  USDA  should  move  away  from 
making  direct  payments  to  farmers  and 
let  farmers  receive  their  income  solely 
from  the  marketplace.  One  commentator 
felt  that  if  payments  were  limited  to  one 
payment  per  social  security  number  that 
the  system  would  be  easily 
implemented.  Another  commentator 
requested  more  examples  of  the  manner 
in  which  the  regulations  would  be 
implemented  should  be  set  forth  in  the 
final  rule. 

In  order  to  clarify  the  manner  in 
which  these  regulations  will  be 
implemented,  more  examples  have  been 
provided  in  the  publication  of  the  final 
rule.  Comments  received  on  this  section 
of  the  proposed  rule  were  primarily  of  a 
philosophical  nature  in  which  many 
respondents  expressed  their  feelings 
regarding  legal  issues  surrounding 
payment  limitations.  Since  the  1985  Act 
specifically  states  which  producers  are 
eligible  to  receive  payments  and  the 


manner  in  which  payment  limitation 
provisions  will  be  administered,  there  is 
no  authority  for  the  Secretary  to 
implement  these  general  philosophical 
changes.  Based  upon  a  review  of  the 
programs  which,  as  provided  in  the 
proposed  rule,  would  have  been  subject 
to  these  regulations,  it  has  been 
determined  for  some  programs  the 
implementation  of  payment  limitation 
provisions  can  be  more  easily  and  fairly 
administered  separate  from  the  payment 
limitation  provisions  of  7  CFR  Part  1497. 
Accordingly,  the  final  rule  adopts  the 
proposed  rule  for  this  S  1497.1  except 
that  the  programs  listed  at  S  1497.1(a)(4) 
through  §  1497.1(a)(8)  are  excluded  from 
this  final  rule  and  all  references  to  these 
programs  have  been  deleted.  The 
programs  deleted  are  the  Agricultural 
Conservation  Program,  the  Emergency 
Conservation  Program,  the  Forestry 
Incentive  Program,  the  Rural  Clean 
Water  Program,  and  the  Colorado  River 
Salinity  Control  Program.  Payment 
limitations  which  are  appUcable  to  these 
programs  will  continue  to  be  determined 
in  accordance  with  the  provisions  of  7 
CFR  Part  795. 

Section  1497.2    Admimstratioa. 

A  total  of  29  comments  were  received 
on  this  section.  Comments  received  on 
this  section  of  the  proposed  rule  dealt 
with  a  number  of  general  issues, 
including  the  concern  that  the 
requirements  of  the  proposed  rule  would 
constitute  an  invasion  of  a  producer's 
privacy  and  that,  in  order  to  administer 
the  rules  as  proposed,  the  Department 
would  need  to  hii-e  a  substantial  number 
of  additional  employees.  Other 
commentators  felt  that  Department 
employees  should  be  allowed  to  give 
producers  advice  on  how  best  to  meet 
the  requirements  of  the  proposed  rule. 
Still  other  respondents  stated  that  the 
Department  should  not  require  legal 
documentation  to  support  a  producer's 
status  as  a  "person."  One  respondent 
slated  that  the  Department  should  very 
specifically  define  the  nature  and  extent 
of  records  producers  will  be  required  to 
maintain  to  meet  the  requirements  of  the 
proposed  rule.  Another  commentator 
stated  that  the  Department  will  need  to 
have  an  early  commodity  program  sign- 
up in  order  to  complete  all 
determinations  for  the  1989  program 
year.  One  commentator  felt 
determinations  made  by  county  ASC 
committees  should  not  be  subject  to 
reversal  by  a  higher  authority,  except  in 
the  case  of  fraud  or  deception.  Another 
commentator  felt  that  to  require  all 
producers  to  provide  information  on 
their  operations  was  unnecessary. 
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ASCS  employees  are  instructed  to 
provide  all  information  necessary  to 
enable  a  producer  to  make  an  informed 
decision  on  how  the  rules  regarding 
payment  limitations  will  affect  the 
producer's  farming  operation.  In  order  to 
ensure  that  only  the  producer  makes  the 
decisions  which  affect  the  producer's 
farming  operation,  ASCS  employees  are 
not  instructed  to  provide  specific  advice 
to  a  producer  on  exactly  how  to 
structure  an  individual  producer's 
farming  operation.  A  concerted  effort 
has  been  made  in  both  the  proposed  and 
the  final  rule  to  adequately  define  the 
information  that  producers  will  need  to 
support  their  "person"  determinations.  It 
is  the  intention  of  CCC  and  ASCS  that 
ASCS  employees  begin  making 
determinations  that  will  have  to  be  done 
for  the  1989  program  year  as  soon  as  this 
rule  becomes  effective.  The  regulations 
at  7  CFR  Part  780  set  forth  an 
administrative  appeal  procedure  which 
has  worked  well  for  many  years  and 
which  provides  producers  a  fair  method 
of  settling  disputes  concerning  the 
administration  of  CCC  and  ASCS 
programs.  ASCS  has  also  provided  that 
if  a  county  or  State  ASCS  official  has 
made  an  erroneous  determination,  a 
higher  reviewing  authority  may  correct 
the  error  in  order  to  ensure  that 
programs  are  administered  in  an 
equitable  and  legal  manner.  However, 
equitable  relief  may  be  granted  to  a 
producer  if  the  producer  has  taken 
action  because  of  the  incorrect 
determination.  As  amended  by  the  1987 
Act.  the  1985  Act  provides  that  only 
producers  who  are  "actively  engaged  in 
farming"  are  eligible  to  receive  certain 
payments.  Because  of  this  requirement, 
it  is  necessary  that  sufficient 
information  be  obtained  from  all 
producers  in  order  to  make  this 
statutorily  required  determination.  In 
order  to  clarify  the  authority  of  the 
county  ASC  committee  to  request  this 
information,  the  final  rule  provides  in  a 
new  paragraph  at  §  1497.2(g)  that 
producers  are  required  to  provide 
documentation  to  the  applicable  county 
ASC  committee  which  will  enable  such 
committee  to  make  the  necessary 
determinations. 

In  the  final  rule,  two  new  paragraphs, 
§  1497.2  (e)  and  (f),  have  been  added  in 
order  to  facilitate  determinations  which 
are  made  with  respect  to  producers  who 
become  incapacitated  during  the  crop 
year  and  with  respect  to  estates.  The 
basis  for  these  amendments  is  set  forth 
in  the  discussion  of  comments  on 
§§  1497.4. 1497.12.  and  1497.27. 

Section  1497.3    Definitions. 

A  total  of  267  comments  were 
received  concerning  the  definitions 


provided  in  this  part.  The  comments  are 
addressed  as  they  relate  to  each 
individual  definition. 

Active  personal  labor.  Seventeen 
comments  were  received  with  respect  to 
this  definition.  Several  of  the  comments 
stated  that  the  definition  was  not 
realistic  in  that  it  is  a  good  business 
practice  to  hire  professional  labor  and 
that  doing  so  should  be  considered 
active  personal  labor.  Other 
commentators  felt  that  the  regulation 
should  provide  more  guidelines  on  the 
kinds  of  activities  which  constitute 
active  personal  labor.  Another 
commentator  stated  that  the  regulation 
should  not  be  specific  and  that  the 
Department's  county  and  State  ASCS 
employees  should  be  left  to  determine 
what  constitutes  active  personal  labor. 
Another  respondent  felt  that  the 
definition  in  the  proposed  rule  should  be 
retained  in  the  final  rule. 

Section  lOOlA  of  the  1985  Act 
provides  an  individual  must  provide 
"personal  labor  or  active  personal 
management"  in  order  to  be  considered 
to  be  a  "person"  who  is  eligible  to 
receive  certain  payments  and  with 
respect  to  the  application  of  the 
statutory  maximum  payment  hmitation 
provisions.  Accordingly,  through  the  use 
of  the  word  "personal,"  hired  labor  may 
not  be  used  to  meet  this  requirement.  In 
order  to  insure  uniform  application  of 
this  provision,  it  is  important  that 
sufficient  guidelines  be  maintained  with 
respect  to  what  constitutes  active 
personal  labor.  Accordingly,  this 
definition  has  been  expanded  in  the 
final  rule.  The  proposed  rule  only 
included  activities  normally  associated 
with  crop  production  and  the  definition 
has  been  amended  in  the  final  rule  to  set 
forth  activities  involving  livestock 
operations  and  conservation  operations 
which  will  also  meet  the  definition.  For 
clarification  purposes,  the  definition  has 
been  changed  to  indicate  that  the  items 
listed  are  not  inclusive  but  rather  are 
indicative  of  the  type  of  activities  that 
are  considered  to  be  active  personal 
labor. 

Active  personal  management. 
Twenty-two  comments  were  received  on 
this  definition.  Most  of  these  comments 
expressed  concerns  relating  to  what 
exactly  constitutes  "active  personal 
management."  Some  comments 
questioned  what  the  phrase  "any  service 
reasonably  necessary  to  conduct  the 
fanning  operation"  meant  as  it  was  used 
in  item  (2)(vi)  of  the  definition.  Some 
commentators  felt  that  it  was  going  to 
be  very  difficult  to  determine  where 
labor  stopped  and  management  began. 
Other  commentators  felt  that  personally 
hiring  management  should  meet  the 


definition  of  active  personal 
management.  Comments  were  received 
which  expressed  a  need  to  expand  the 
definition  to  include  activities  related  to 
promotion  and  marketing,  the  hiring  and 
firing  of  personnel,  and  providing 
knowledgeable  technical  advice  to  a 
farming  operation.  Two  commentators 
felt  that  the  definition  should  be 
retained  as  written. 

The  1987  Act  amendments  provided 
that  if  a  person  is  providing 
management  activities  in  a  farming 
operation  that  such  activities  must 
constitute  active  "personal" 
management  in  order  for  an  individual 
to  become  actively  engaged  in  farming 
and  therefore,  this  precludes  the 
inclusion  of  hired  management  in  this 
definition.  The  proposed  rule  recognized 
that  activities  which  constituted 
"management"  would  be  difficult  to 
determine  and,  therefore,  the  proposed 
rule  attempted  to  provide  for  the  making 
of  a  subjective  decision  regarding  this 
issue  by  including  the  provisions  set 
forth  in  item  (2)(vi).  This  provision 
provided  that  county  and  State  ASC 
Committees  would  analyze  each 
individual  producer's  farming  operation 
to  determine  what  the  producer  was 
doing  to  manage  the  farming  operation. 
The  decision  on  hiring  and  firing  of 
personnel  is  an  important  management 
decision  and  it  has  been  determined  that 
this  factor  will  be  included  in  item  (2)(ii) 
of  the  final  rule.  This  definition  also  has 
been  changed  in  the  final  rule  by 
expanding  the  activities  which  meet  the 
definition  of  "active  personal 
management"  to  include  activities 
regarding  the  management  of 
conservation  acres,  the  marketing  and 
promotion  of  agricultural  commodities 
and  the  acquiring  of  technical 
information  used  in  the  farming 
operation.  For  clarification  purposes,  the 
definition  has  been  changed  to  provide 
that  the  items  listed  are  not  inclusive 
but  rather  are  indicative  of  the  type  of 
activities  that  are  considered  active 
personal  management. 

Capital.  Three  comments  were 
received  regarding  the  definition  of 
"capital."  Comments  received  expressed 
a  desire  to  include  the  value  of  any 
labor  or  management  which  is 
contributed  to  the  farming  operation  in 
the  definition.  One  commentator 
suggested  that  the  definition  was 
unclear.  One  commentator  requested  a 
definition  of  the  term  "related  entity"  as 
it  is  used  in  item  (3)  of  the  definition. 
The  commentators  also  expressed 
concern  regarding  the  restrictions  on 
who  could  provide  financing  for  the 
necessary  capital.  These  commentators 
stated  that  having  all  members  of  a  joint 
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operation  as  signatories  to  a  financing 
arrangement  should  not  result  in  all 
members  of  the  joint  operation  being 
considered  to  be  one  "person"  because 
most  lenders  require  all  members  of  a 
joint  operation  to  sign  the  financing 
agreement. 

It  has  been  determined  that 
contributed  labor  or  management  should 
not  be  included  as  capitai  since  it  is  not 
an  out  of  pocket  expense  of  the  farming 
operation.  Accordingly,  this  provision  of 
the  definition  of  capital  has  not  been 
changed.  It  was  not  the  intent  of  the 
proposed  rule  to  consider  several 
individuals  to  be  one  "person"  solely  on 
the  basis  that  all  members  of  a  joint 
operation  have  signed  the  financing 
agreement.  Rather,  the  proposed  rule 
contemplates  that  the  contribution  of 
capital,  land,  or  equipment  which  each 
member  is  using  to  meet  the 
requirements  of  a  significant 
contribution  cannot  be  financed  by 
another  member  of  the  joint  operation  or 
the  joint  operation  itself.  Accordingly, 
this  definition  has  been  changed  in  the 
final  rule  to  provide  that  capital  which  is 
used  to  meet  the  significant  contribution 
provision  cannot  be  financed  by  the 
farming  operation  or  any  individual  or 
entity  that  has  an  interest  in  the  farming 
operation.  The  final  rule  also  provides 
that  after  an  individual  or  entity  has 
made  a  significant  contribution  of 
capital,  land,  or  equipment  if  a 
contribution  of  capital  is  used  to  make 
the  individual's  or  entity's  contribution 
commensurate  with  its  claimed  share  of 
the  operation  and  such  contribution  is 
financed  by  the  farming  operation  or 
any  individual  or  entity  that  has  an 
interest  in  the  farming  operation  such 
financing  must  bear  the  prevailing 
interest  rate.  For  clarity,  the  definition  of 
a  "related  entity"  has  been  added  to  the 
final  rule  at  §  1497.3. 

Entity.  Three  comments  were  received 
regarding  the  definition  of  "entity."  One 
commentator  wanted  to  know  how  an 
association  was  to  become  actively 
engaged  in  farming.  Another 
commentator  felt  that  the  definition 
should  include  farm  families  and  one 
expressed  the  view  that  this  definition 
was  very  close  to  the  same  as  the 
definition  of  "person." 

Under  the  proposed  rule,  an  entity  is 
any  farming  operation  other  than  one 
conducted  by  an  individual. 
Accordingly,  there  is  nothing  to  prevent 
a  farm  family  from  organizing  their 
farming  operation  as  an  entity.  An 
association  is  treated  the  same  as  a 
corporation  or  limited  partnership  and 
the  final  rule  has  been  amended  at 
§  1497.9  to  include  other  similar  entities 
under  that  section. 


Equipment.  Two  comments  were 
received  that  expressed  a  desire  to 
expand  the  definition  of  equipment  to 
include  owned  and  leased  equipment 
and  "rolling  stock"  such  as  trucks  and 
cars.  There  is  no  limitation  on  whether 
the  equipment  which  is  contributed  is 
owned  or  leased.  Therefore,  the 
proposed  rule  has  been  changed  to 
clarify  that  the  list  of  machinery  in  the 
definition  of  equipment  is  not  inclusive 
and  to  expand  the  list  to  include 
machinery  needed  in  livestock  and 
conservation  operations.  However,  mere 
ownership  of  an  automobile  or  similar 
vehicle  would  not  constitute  equipment 
since  such  an  asset  is  not  necessary  to 
the  production  of  an  agricultural 
commodity.  The  final  rule  also  provides 
that  equipment  which  is  used  to  meet 
the  significant  contribution  provision 
cannot  be  financed  by  the  farming 
operation  or  any  individual  or  entity 
that  has  an  interest  in  the  farming 
operation.  The  final  rule  also  provides 
that  after  an  individual  or  entity  has 
made  a  significant  contribution  of 
capital,  land,  or  equipment  if  a 
contribution  of  equipment  is  used  to 
make  the  individual's  or  entity's 
contribution  commensurate  with  its 
claimed  share  of  the  operation  and  such 
contribution  is  financed  by  the  farming 
operation  or  any  individual  or  entity 
that  has  an  interest  in  the  farming 
operation  such  financing  must  bear  the 
prevailing  interest  rate. 

Farming  operation.  For  purposes  of 
clarity  the  proposed  rule  has  been 
changed  to  provide  that  a  farming 
operation  is  a  business  enterprise 
engaged  in  the  production  of  agricultural 
products. 

Financing.  Twenty  comments  were 
received  with  respect  to  "financing." 
Several  comments  expressed  concern 
that  the  proposed  rule  was  putting  too 
many  restrictions  in  place  regarding 
family  members  and  financing,  and 
members  of  a  joint  operation  and 
financing.  Commentators  also  stated 
that  the  Department  should  only  be 
concerned  with  crop  financing  related  to 
program  crops  and  not  with  financing  of 
the  entire  farming  operation.  Several 
other  comments  were  received  on  the 
proposed  rule  which  expressed  concern 
that  the  phrase  "the  provision  of  service 
or  goods  to  such  operation  at  less  than 
the  fair  market  value"  was  inserted  to 
cause  persons  to  be  combined  if  there 
was  a  casual  exchange  of  equipment 
between  neighbors.  Other  commentators 
stated  that  the  Department  should  put 
more  restrictions  on  passive  investors 
and  less  on  new,  young  farmers.  Several 
commentators  stated  that  the  term 
"financing"  was  not  used  in  the 


proposed  rule  except  in  the  definition 
and,  therefore,  should  not  be  included  in 
the  final  rule.  Financing  is  used  in  the 
proposed  rule  with  respect  to  the 
definitions  of  capital,  land,  and 
equipment  which  are  set  forth  at 
§  1497.3.  In  effect,  the  proposed  rule 
provides  that  the  capital,  land,  or 
equipment  which  an  individual 
contributes  to  meet  the  significant 
contribution  requirements  may  not  be 
financed  by  the  farming  operation  or 
any  individual  or  entity  that  has  an 
interest  in  that  farming  operation.  Such 
assets  may  be  financed  by  an  individual 
or  entity  that  does  not  have  any  interest 
in  that  farming  operation.  In  addition,  it 
was  the  intent  of  the  proposed  rule  that 
if  an  individual  or  entity  made  a 
contribution  of  capital,  land,  or 
equipment  to  a  farming  operation  which 
was  not  being  used  to  meet  the 
significant  contribution  requirements, 
such  contributions  could  be  financed  by 
anyone,  including  an  individual  or  entity 
with  an  interest  in  the  farming  operation 
if  it  was  financed  at  the  prevailing 
interest  rate.  However,  any  contribution 
of  capital,  land,  or  equipment  which  an 
individual  or  entity  made  in  order  to 
meet  the  requirements  of  these 
provisions  must  not  be  financed  by 
another  member  of  the  farming 
operation,  the  farming  operation,  or  any 
related  entity. 

With  respect  to  the  family  member 
provision  provided  for  at  §  1497.14,  there 
is  no  requirement  for  an  adult  family 
member  to  make  a  contribution  of 
capital,  land,  or  equipment  in  order  to  be 
considered  to  be  actively  engaged  in 
farming.  Therefore,  if  an  adult  family 
member  does  make  a  contribution  of 
capital,  land,  or  equipment,  such 
contribution  of  capital"  land,  or 
equipment  may  be  financed  by  anyone, 
including  a  family  member  who  has  an 
interest  in  the  farming  operation.  The 
casual  exchange  of  equipment  will  not 
be  considered  as  financing.  The  1987 
Act  amendments  require  that,  in  order 
for  a  person  to  be  eligible  to  receive 
payments  such  person  must  be  actively 
engaged  in  farming.  In  order  to  be 
actively  engaged  in  farming,  the 
producer  must  contribute  active 
personal  management  or  active  personal 
labor.  This  requirement  will  prevent 
abuse  of  programs  by  passive  investors. 
However,  the  proposed  rule  has  been 
changed  to  remove  the  definition  of 
financing  found  at  §  1497.3  since  the 
term  "financing"  is  not  used  in  the 
regulation. 

Land.  Eight  comments  were  received 
regarding  the  definition  of  "land." 
Comments  were  received  which 
expressed  the  concern  that  land,  in 
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order  to  meet  the  definition,  should  not 
be  required  to  have  "normal  crop 
acreage  bases  for  the  farming  area." 
Another  commentator  felt  that  if  land 
produced  a  cash  flow  it  should  meet  the 
deHnition  of  land. 

In  the  flnal  rule,  the  definition  has 
been  changed  to  provide  that  land  is 
farmland.  In  some  cases,  to  meet  certain 
requirements  of  a  program,  land  will  be 
required  to  meet  certain  specifications 
such  as  if  the  land  is  enrolled  in  a 
program  where  crop  acreage  bases  are 
used.  To  do  otherwise  could  lead  to  the 
abuse  of  these  programs  by  allowing 
producers  to  use  land  which  does  not 
offer  the  potential  of  being  used  for 
program  purposes  but  is  added  to  a 
farming  operation  solely  to  meet  the 
substantive  change  requirements 
provided  for  at  §  1497.18.  The  final  rule 
provides  that  land  which  is  used  to  meet 
the  significant  contribution  provision 
cannot  be  financed  by  the  farming 
operation  or  any  individual  or  entity 
that  has  an  interest  in  the  farming 
operation.  The  final  rule  also  provides 
that  after  an  individual  or  entity  has 
made  a  significant  contribution  of 
capital,  land,  or  equi;»nent  if  a 
contribution  of  land  is  used  to  make  the 
individual's  or  entity's  contribution 
commensurate  with  its  claimed  share  of 
the  operation  and  such  contribution  is 
financed  by  the  farming  operation  or 
any  individual  or  entity  that  has  an 
interest  in  the  farming  operation  such 
financing  must  bear  the  prevailing 
interest  rate. 

Person.  Twenty-eight  comments  were 
received  regarding  the  definition  of 
"person."  Commentators  felt  that  the 
definition  of  a  "person"  should  be  the 
same  that  is  useid  by  the  Internal 
Revenue  Service  (IRS).  One  felt  that  the 
IRS  definition  of  "person"  was  "a  warm 
body"  and  that  the  final  rule  should 
adopt  that  definition.  Many  felt  that  to 
allow  a  corporation  to  be  considered  to 
be  only  one  "person"  was  very  unfair  to 
family  farming  corporations  where  there 
are  many  family  members  involved  in 
the  farming  operation.  Some 
commentators  felt  that  no  corporation  or 
joint  operation  should  be  defined  as  a 
"person"  eligible  to  receive  payments. 
Several  commentators  felt  that  any 
entity  not  owned  by  family  members 
should  not  be  defined  as  a  "person  "  and 
another  commentator  expressed  the 
opinion  that  "person"  was  very  well 
defined  in  the  proposed  rule  and  should 
not  be  changed  in  the  final  rule.  Another 
commentator  felt  that  to  define  a  person 
as  a  "revocable  trust  together  with  the 
grantor  of  the  trust"  was  not  correct  and 
was,  in  fact,  in  opposition  to  the 
language  and  intent  of  the  1987  Act 


Several  commentators  felt  that  the 
requirement  found  at  item  (2)  of  the 
"person"  definition,  which  called  for  the 
individual  or  entity  to  be  responsible  for 
their  share  of  the  costs  related  to  the 
farming  operation  from  a  fund  or 
account  separate  from  any  other 
individual  or  entity,  was  unfair  and 
should  be  eliminated  frran  the  final  rule. 
Others  suggested  that  "payment  entity" 
should  be  used  instead  of  the  term 
"person." 

The  1987  Act  amendments  specifically 
define  a  "person"  to  include:  "*  *  *  (I) 
an  individual  including  any  individual 
participating  in  a  farming  operation  as  a 
partner  in  a  general  partnership,  a 
participant  in  a  joint  venture,  a  grantor 
of  a  revocable  trust,  or  a  participant  in  a 
similar  entity  (as  determined  by  the 
Secretary);  (U)  a  corporation,  joint  stock 
company,  association,  limited 
partnership,  charitable  organization,  or 
other  similar  entity  (as  determined  by 
the  Secretary),  induding  any  such  entity 
or  organization  participating  in  the 
farming  operation  as  a  partner  in  a 
general  partnership,  a  participant  in  a 
joint  venture,  a  grantor  of  a  revocable 
trust,  or  as  a  participant  in  a  similar 
entity  (as  determined  by  the 
Secretary);  *  *  '."A  corporation  is 
defined  as  a  "person"  in  the  1985  Act,  as 
amended;  therefore,  a  corporation 
cannot  be  eliminated  hoia  the  definition 
in  the  regulation.  Since  1971.  a  revocable 
trust  has  been  considered  to  be  one  with 
the  grantor  because  the  grantor  has  the 
right  to  dissolve  that  trust  at  any  time. 
The  1987  Act  amendments  do  not 
provide  that  a  revocable  trust  is  a 
"person."  Accordingly,  the  grantor  of  a 
revocable  trust  and  the  trust  shall 
continue  to  be  considered  to  be  one 
person.  It  was  not  the  intent  of  the 
proposed  rule  that  the  requirement  that 
a  person  have  a  separate  tmd  distinct 
interest  in  the  land  or  crop  involved  in 
the  farming  operation  be  used  to 
combine  individuals  of  a  joint  operation 
as  one  person  in  all  instances. 
Accordingly,  the  proposed  rule  has  been 
changed  to  provide  that  a  joint 
operation's  separate  and  distinct 
interest  in  the  land  or  crop  will  meet  the 
requirements  of  item  (2)  for  the  members 
of  the  joint  operation. 

Public  School.  Eleven  conmients  were 
received  which  stated  that  this 
definition  is  overly  restrictive  and  that 
publicly  supported  colleges  and 
universities  should  be  incltided  in  the 
definition  of  public  school.  One 
commentator  felt  that  only  land  grant 
colleges  and  universities  should  be 
included  as  public  schools. 

The  1987  Act  amendments  provide 
that  limitations  on  "*  *  *  payments  to 


any  person  shall  not  be  applicable  to 
land  owned  by  a  public  school  district 
or  land  owned  by  a  State  that  is  used  to 
maintain  a  public  school  *  *  *."  The 
phrase  "public  school  district"  is  broad 
enough  to  include  public  schools  at  a 
level  higher  than  a  primary,  elementary, 
or  secondary  school.  Accordingly,  it  has 
been  determined  that  the  proposed  rule 
was  overly  restrictive  in  its  definition  of 
public  school  and  the  final  rule  provides 
that  the  definition  of  "public  school" 
found  at  §  1497.3  will  include  publicly 
supported  colleges  and  universities. 

Sharecropper.  Six  comments  were 
received  on  this  definition.  Most  stated 
that  the  definition  was  too  restrictive  in 
requiring  that  a  sharecropper  was  an 
individual  whose  total  payment  for 
labor  was  to  be  the  share  of  the  crop. 
One  respondent  stated  that  a  more 
normal  situation  involving 
sharecroppers  provides  that  the 
individual  sharecropper  also  receive 
some  minimum  wage  during  the  year 
which  is  actually  a  draw  on  the 
individual's  share  of  the  oop. 

A  determination  has  been  made  that 
the  proposed  rule  was  too  restrictive 
and  this  definition  has  been  removed 
from  the  final  rule.  Accordingly,  the 
definition  of  sharecropper  currently  set 
forth  in  7  CFR  Part  719  which  is  used  in 
the  administration  of  other  program 
matters  has  been  adopted  for  purposes 
of  applying  this  part 

Significant  contribution.  A  total  of  135 
comments  were  received  with  respect  to 
this  definition.  Most  stated  that  the 
requirement  as  applied  to  capital,  land, 
and  equipment  should  be  a  total  30 
percent  requirement  whether  a  person 
contributed  a  combination  of  capital, 
land,  or  equipment  or  just  one  of  the 
three.  Several  comments  on  the 
proposed  rule  were  received  which 
stated  that  it  was  incorrect  to  require 
stockholders  in  a  farm  corporation  to 
contribute  their  labor  and/or 
management  without  compensation.  The 
commentators  further  stated  that,  if  they 
were  not  paid  a  wage  for  their  labor 
and/or  management  but  instead  were 
compensated  through  dividends,  the  IRS 
would  impute  part  of  those  dividends  as 
wages  and  require  them  to  pay 
employment  taxes.  Many  comments 
were  received  expressing  concern  with 
the  required  hour  contributions  of  labor 
and  management  which  must  be  made 
by  a  person.  Some  felt  the  1000  hour 
option  was  too  much  and  that  it  should 
be  changed  to  500  hours  which  is  the 
amount  IRS  uses  to  determine  material 
participation  in  a  business  enterprise. 
Others  expressed  that  this  hour 
requirement  would  be  an  extreme 
hardship  on  both  producers  and  ASCS 
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employees  administering  the  program 
because  producers  do  not  keep  those 
kind  of  records.  Commentators  also 
expressed  the  view  that  since  it  is  very 
difficult  to  determine  management 
which  is  reasonable  and  necessary  and 
no  two  farming  operations  were  alike,  a 
situation  would  develop  where  a 
determination  of  management  which 
was  reasonable  and  necessary  on  one 
fanning  operation  would  not  be 
reasonable  and  necessary  on  another. 
Several  commentators  stated  that  the 
regulations  should  not  try  to  be  very 
specific  but  rather  should  leave  those 
decisions  to  locally  elected  county  ASC 
committees  who  are  charged  with 
administering  the  program.  Several 
commentators  felt  that  the  regulations 
should  provide  more  guidelines.  The 
general  concern  of  the  commentators 
was  that,  in  determining  a  "significant 
contribution"  of  personal  management, 
time  was  not  a  good  measure  of  such  a 
contribution.  They  believed  that  the  type 
of  decisions  an  individual  was  making 
about  a  farming  operation  was  far  more 
important  in  determining  whether  a 
person  had  made  a  significant 
contribution  of  management  than  the 
number  of  hours  the  person  took  to 
make  the  decision.  Other  commentators 
stated  that  requiring  50  percent  of  an 
individual's  commensurate  share  was 
unreasonable  and  would  prevent  new 
farmers  from  starting  to  farm.  Another 
commentator  stated  the  50  percent 
requirement  was  very  appropriate.  Some 
commentators  stated  that  the  producers 
should  be  allowed  to  simply  certify  the 
quantity  of  their  inputs  and  not  require 
supporting  documentation.  Others  felt 
that  ongoing  farming  operations  should 
be  able  to  meet  the  labor  and 
management  requirements  based  on  a 
county  ASC  committee's  knowledge  of 
past  performance  by  that  producer. 

7  CFR  1497.6  provides  that,  for  any 
person  to  receive  payments  under  any  of 
the  applicable  programs,  a  person  must 
be  actively  engaged  in  farming  by 
making  a  significant  contribution  of 
required  inputs.  The  definition  of  a 
"substantial  contribution"  set  forth  in 
the  proposed  rule  provided  that  the 
contribution  of  one  half  or  more  of  a 
person's  share  of  any  one  of  these  inputs 
was  significant.  Accordingly,  the  50 
percent  factor  is  only  applied  against  an 
amount  equal  to  the  value  of  the  capital 
needed  in  the  operation  or  the  rental 
value  of  the  land  or  equipment 
contributed.  If  a  person  contributed  any 
combination  of  any  two  or  three  of  these 
assets,  then  a  30  percent  factor  is 
applied  against  an  amount  equal  to  all 
of  the  costs  of  the  farming  operation, 
except  for  the  value  of  the  personal 


labor  and  management  which  is 
contributed.  As  used  in  the  1987  Act 
amendments,  the  term  "contributed" 
implies  that  whatever  an  individual  was 
contributing  could  not  be  paid  for  by  the 
farming  operation.  Accordingly,  this 
provision  of  the  proposed  rule  is  not 
changed. 

The  intent  of  the  proposed  rule  was 
that  an  individual  or  entity  would  need 
to  provide  50  percent  or  more  of  the 
individual's  or  entity's  commensurate 
share  of  either  labor  or  management, 
never  to  exceed  1000  hours,  in  order  to 
qualify  as  actively  engaged  in  farming.  It 
was  obvious  in  the  comments  that  there 
was  not  a  general  understanding  that 
the  required  contribu'ion  was  the  lessor 
of  1000  hours  or  50  percent  of  the 
person's  commensurate  share  and  not 
both.  1000  hours  is  approximately  one 
half  of  a  normal  work  year.  On  very 
large  farming  operations  which  require 
large  amounts  of  labor  and  management, 
it  could  be  impossible  to  provide  50 
percent  of  a  person's  commensurate 
share  of  the  operation's  labor  or 
management  if  the  operation  is  owned 
by  a  small  number  of  persons.  Because 
of  this  situation,  the  1000  hour  maximum 
limitation  was  proposed.  The  proposed 
rule  also  provided  the  county  ASC 
committee  the  responsibility  for 
determining  the  necessary  quantity  of 
management  needed  for  a  specific 
farming  operation  since  it  was 
recognized  that  the  required  hours 
would  be  different  on  each  farming 
operation. 

In  order  to  ensure  that  farming 
operations  are  not  adversely  affected  by 
the  regulations,  a  determination  has 
been  made  to  change  the  proposed  rule 
at  §  1497.9  to  provide  that  stockholders 
in  a  farming  corporation  may  be 
compensated  for  the  labor  and 
management  which  they  provide  in 
order  for  the  corporation  to  become 
actively  engaged  in  farming.  In  order  to 
provide  greater  flexibility  to  producers, 
the  final  rule  also  removes  the 
requirement  that  a  person  must  provide 
a  specified  amount  of  hours  of 
management  but  retains  the  hour 
requirement  for  labor.  However,  the 
final  rule  also  provides  that  in  the  case 
of  active  personal  management, 
producers  must  provide  information  to 
show  that  they  are  providing 
management  activities  that  are  critical 
to  the  overall  profitability  of  the  farming 
operation.  In  the  evaluation  of  a 
person's  management  activities,  the 
potential  impact  of  the  decisions  made 
on  the  profitability  of  the  farming 
operation  in  which  the  person  is 
involved  will  be  taken  into  account.  The 
proposed  rule  has  also  been  changed  to 


provide  that  a  significant  contribution  of 
labor  or  management  may  include  a 
combination  of  labor  and  management. 
Substantia/  beneficial  interest.  Three 
comments  were  received  concerning  the 
definition  of  a  "substantial  beneficial 
interest."  Several  of  the  comments 
received  on  this  definition  expressed 
concern  that  the  10  percent  threshold 
could  serve  as  a  loophole  which  could 
lead  to  program  abuse  by  individuals 
participating  in  numerous  corporations 
with  less  than  a  10  percent  interest  in 
each  such  corporation. 

It  has  been  determined  that  adequate 
safeguards  have  been  taken  to  ensure 
that  programs  are  not  abused  because  of 
the  10  percent  ownership  threshold.  In 
addition,  if  it  is  determined  that  a 
person  has  attempted  to  avoid  the 
provisions  of  Part  1497  by  organizing  a 
farming  operation  through  a  series  of 
entities  in  which  a  person  has  less  than 
a  10  percent  ownership  interest,  an 
ownership  interest  of  less  than  10 
percent  shall  be  considered  to  be  a 
significant  beneficial  interest. 
Accordingly,  the  proposed  rule  is 
adopted  without  change. 

Total  value  of  the  farming  operation. 
Nine  comments  were  received  regarding 
this  definition.  Several  respondents  to 
the  proposed  rule  indicated  that  this 
definition  was  unclear.  One  comment 
expressed  a  request  that  this  figure  not 
include  any  harvesting  or  ginning 
expense.  Other  respondents  expressed 
concern  about  using  this  figure  to 
determine  how  much  capital,  land,  or 
equipment  a  person  must  contribute 
because  what  is  projected  as  the  total 
cost  of  a  farming  operation  at  the 
beginning  of  a  year  many  times  does  not 
turn  out  to  be  the  actual  cost  at  the  end 
of  the  year.  They  felt  that  there  should 
be  an  opportunity  at  the  end  of  the  year 
to  make  up  any  short  fall  that  may  exist 
in  a  situation  like  this. 

The  purpose  of  determining  this  value 
is  to  determine  the  required  contribution 
of  capital,  land,  or  equipment  which  is 
necessary  in  order  for  a  person  to  be 
considered  to  be  actively  engaged  in 
farming.  The  purpose  of  this  provision  is 
not  to  disqualify'  persons  from  program 
participation.  Since  producers  are  able 
to  closely  estimate  what  their  annual 
costs  are  going  to  be,  this  provision  will 
not  create  an  undue  burden  on 
producers.  Accordingly,  this  section  of 
the  proposed  rule  has  been  adopted 
without  change. 

Section  1497.4    Timing  for  determining 
status  of  persons. 

Eighteen  comments  were  received 
regarding  this  section  of  the  proposed 
rule.  Several  respondents  felt  that,  if  an 
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action  was  taken  after  April  1  that 
would  increase  the  number  of  persons 
eligible  to  receive  payments,  such  an 
action  should  be  recognized  since 
changes  which  decrease  the  number  of 
eligible  persons  are  recognized. 
Respondents  also  commented  that  there 
was  a  need  for  a  provision  to  take  into 
consideration  situations  when  a  person, 
for  reasons  beyond  the  individual's 
control,  is  prevented  from  fulfilling  the 
farm's  operating  plan.  One  respondent 
expressed  a  desire  that  the  date  for 
making  this  determination  never  be 
earlier  than  April  1. 

To  allow  producers  to  fake  an  action 
after  the  date  on  which  "person" 
determinations  are  made  which  would 
increase  the  number  of  persons  would 
lead  to  program  abuse.  Accordingly,  this 
portion  of  the  proposed  rule  is  adopted 
as  the  final  rule.  However.  S  14972  is 
changed  to  provide  relief  for  those 
individuals  who  cannot,  for  reasons 
beyond  their  control,  fulfill  in  that  year 
their  farm  operation  plan. 

Section  1497.5    Limitation  on  the 
number  of  entities  through  which  an 
individual  or  entity  may  receive  a 
payment  and  required  notification. 

Twenty-four  comments  were  provided 
on  this  section  of  the  proposed  rule. 
Respondents  to  this  section  provided 
comments  suggesting  that  this  provision 
would  discriminate  against  large 
efficient  farms  and  would,  therefore, 
cause  a  number  of  reorganizations. 
Other  respondents  stated  that  they 
thought  the  number  of  farming 
operations  should  not  make  a  difference 
if  the  person  did  not  exeeed  the 
payment  limitation  when  considering  all 
of  the  operations.  Some  commentators 
felt  the  rule  was  totally  unfair,  others 
felt  that  the  15  day  time  limit  on 
notifying  the  county  ASCS  office  of  the 
individual's  permitted  entities  was  too 
short.  Still  others  expressed  concern 
that  this  provision  would  cause 
producers  to  not  participate  in  the 
programs  subject  to  this  part  and 
thereby  work  agamst  the  purpose  of  the 
programs.  Many  respondents  pointed 
out  that  the  proposed  rule  did  not 
provide  that  ASCS  would  notify  an 
entity  that  such  entity's  payments  may 
be  reduced  and  then  give  the  members 
of  the  entity  a  chance  to  adjust  their 
interests  in  the  entity. 

The  1987  Act  amendments  specifically 
provide  for  a  limitation  on  the  number  of 
entities  through  which  an  individual  or 
entity  can  receive  payments.  The 
proposed  rule  inadvertently  omitted  the 
provision  for  notification  and 
adjustment  of  an  entity's  or  individual's 
share  in  program  payments  prior  to  a 
reduction  in  such  payments.  As  a  result. 


this  section  of  the  rule  has  been  changed 
to  provide  for  this  provision.  The 
proposed  rule  provided  that  producers 
had  15  days  foUoving  the  date  a  contract 
or  agreement  was  submitted  to  notify 
the  county  ASC  committee  of  their 
permitted  entities.  A  determination  has 
been  made  that  this  provision  may  be 
too  restrictive  depending  upon  the  date 
upon  which  program  provisions  are 
announced.  Accordingly,  the  final  rule 
provides  that  the  Deputy  Administrator 
will  announce  the  date  when  this 
notification  is  due. 

Section  1497. 6    General  pro  visions  for 
determining  whether  an  individual  or 
entity  is  actively  engaged  in  farming. 

Forty-one  comments  were  received 
regarding  this  section  of  the  proposed 
rule.  Some  commentators  felt  that  the 
requirement  to  document  an  individual's 
or  entity's  active  involvement  would 
require  unnecessary  paperwork  and  was 
an  invasion  of  privacy.  Some  believed 
the  rule  was  discriminatory  against 
different  groups  including  retired 
farmers,  handicapped  individuals,  and 
absentee  partners  because  it  requires 
active  personal  labor.  Other 
commentators  suggested  that  one  family 
member  should  be  able  to  supply  active 
personal  labor  or  management  and 
qualify  numerous  family  members  as 
being  actively  engaged  in  farming.  Other 
commentators  expressed  their  belief 
that  farmers  should  not  be  required  to 
supply  active  personal  labor  or 
management  in  order  to  be  considered 
to  be  actively  engaged  in  farming. 
Several  commentators  suggested  that 
anyone  who  supplied  any  two  of  the  five 
possible  inputs  should  be  determined  to 
be  actively  engaged  in  farming.  One 
commentator  suggested  that  the 
supplying  of  water  for  irrigation 
purposes  should  meet  the  requirement  of 
a  contribution  of  equipment.  Several 
commentators  suggested  that  leased 
land  and  equipment  which  an  individual 
or  entity  contributes  to  a  farming 
operation  should  be  eligible  to  meet  the 
requirement  for  being  actively  engaged 
in  farming. 

The  1987  Act  amendments  require 
each  individual  or  entity  that  is 
receiving  payments  to  be  actively 
engaged  in  farming  and  also  require 
that,  in  order  for  an  individual  to  be 
considered  to  be  actively  engaged  in 
farming,  the  individual  must  provide 
active  personal  management  or  active 
personal  labor.  In  order  to  meet  these 
requirements,  information  must  be 
collected  from  individual  producers  to 
determine  that  they  are  in  compliance 
with  these  provisions.  The  mere 
provision  of  water  is  not  considered  to 
meet  the  requirement  of  providing 


equipment  to  a  farming  operation  since 
it  is  not  "equipment."  However,  if  the 
individual  or  entity  providing  the  water 
has  the  machinery  necessary  to  deliver 
the  water  and  a  determination  is  made 
that  the  contribution  of  such  equipment 
and  the  labor  and  management  actually 
used  to  deliver  such  water  is  a 
significant  amount,  the  individual  or 
entity  could  be  determined  to  be 
actively  engaged  in  farming.  It  was  the 
intent  of  the  proposed  rule  that  leased 
land  and  equipment  could  be  used  to 
meet  that  requirement  of  providing  land 
or  equipment  to  the  farming  operation. 
Accordingly,  these  suggested  changes 
are  not  necessary.  As  discussed  above, 
the  proposed  rule  has  been  amended  to 
provide  for  a  contribution  of  a 
combination  of  active  jjersonal  labor 
and  active  personal  management  as 
discussed  at  §  1497.3  under  the 
definition  of  "significant  contribution." 

Section  1497.8    Joint  operations. 

Twelve  comments  were  received 
concerning  joint  operations  and  how 
their  members  can  be  considered  to  be 
actively  engaged  in  farming.  One 
commentator  felt  that  a  joint  operation 
should  not  be  considered  to  be  a  person 
for  payment  limitation  purposes. 
Another  commentator  suggested  that  the 
term  joint  operation  should  be  defined 
at  §  1497.3.  Several  comments  were 
received  that  expressed  concern  with 
requiring  each  partner  to  provide 
personal  labor  or  management  in  order 
for  that  partner  to  be  considered 
actively  engaged.  Many  of  these 
comments  suggested  that  if  this 
requirement  could  not  be  deleted,  relief 
should  be  provided  to  partnerships  that 
were  in  existence  prior  to  December  31, 
1985.  Many  commentators  stated  that 
they  believe  the  proposed  rule  requires 
that  each  partner  make  a  contribution  of 
capital,  land,  or  equipment  each  year  in 
order  for  that  partner  to  be  considered 
actively  engaged.  They  also  stated  that 
this  requirement,  which  the 
commentators  believe  is  found  at 
§  1497.8(c),  is  directly  contrary  to  the 
provisions  of  the  1985  Act. 

Since  the  1987  Act  amendments  do 
not  include  a  joint  operation  in  the 
definition  of  a  "person,"  neither  did  the 
proposed  rule.  The  proposed  rule 
defined  joint  operation  at  §  1497.8(a). 
The  1987  Act  amendments  specifically 
provide  that,  in  order  for  members  of 
joint  operations  to  be  considered 
actively  engaged,  they  had  to  make  "a 
significant  contribution  of  active 
personal  labor  or  active  personal 
management."  There  is  no  statutory 
authority  which  would  allow  one 
member  of  a  joint  operation  to  provide 
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either  active  personal  labor  or  active 
personal  management  on  behalf  of  all 
other  members  of  such  operation.  It  is 
the  intent  of  the  1987  Act  amendments 
that  each  person  be  actively  engaged  in 
farming  each  year  that  a  person  receives 
a  payment.  This  means  that  each  year 
each  person  must  make  the  required 
contributions  of  capital,  land,  or 
equipment  and  labor  or  management. 
However,  in  the  case  of  a  joint 
operation,  the  1987  Act  amendments 
provide  that  a  joint  operation  may  make 
a  contribution  of  capital,  land,  or 
equipment  on  behalf  of  its  members  and 
this  is  provided  for  in  the  proposed  rule. 
Accordingly,  it  has  been  determined  that 
this  section  of  the  proposed  rule  will  be 
adopted  without  change  except  that  the 
definition  of  "joint  operation"  will  be 
moved  from  this  section  to  §  1497.3. 

Section  1497.9    Limited  partnership  and 
corporations. 

Forty  comments  were  received  on  this 
section  of  the  proposed  rule.  Many 
commentators  said  that  the  proposed 
rule  was  overly  restrictive  because  the 
1987  Act  amendments  only  require  that: 
"*  *  *  members  collectively  make  a 
significant  contribution  of  personal 
labor  or  active  personal 
management  *  *  *."  The  commentators 
felt  that  a  great  number  of  family 
corporations  would  be  adversely 
impacted  by  the  requirement  that  those 
providing  the  labor  or  management  had 
to  own  more  than  50  percent  of  the 
corporation.  Family  farm  corporations  in 
which  the  majority  stockholder  has 
retired  and  is  no  longer  providing  labor 
or  management  is  the  example  most 
often  cited.  One  commentator  suggested 
that  the  requirement  should  be 
"stockholders  with  at  least  50  percent  of 
the  stock"  rather  than  "more  than  50 
percent."  Several  commentators  felt  that 
stockholders  in  a  corporation  should 
each  receive  a  payment  in  the  same 
manner  that  partners  in  a  general 
partnership  do  instead  of  making  the 
corporation  a  person  and  limiting  it  to 
one  payment.  Other  commentators  felt 
that  considering  a  stockholder  that  owns 
more  than  50  percent  of  the  corporation 
together  as  one  with  the  corporation 
was  not  fair  and  equitable. 

One  of  the  major  purposes  of  the 
amendments  to  the  1985  Act  which  were 
made  by  the  1987  Act  was  to  reduce  the 
proliferation  of  new  "persons"  for 
payment  limitation  purposes.  To  allow 
one  individual  with  a  minority  interest 
in  a  corporation  to  provide  all  of  the 
labor  or  management  clearly  violates 
the  intent  of  the  1987  Act  amendments 
and  would  encourage  the  creation  of 
more  corporations  simply  to  receive 
government  payments.  As  amended,  the 


1985  Act  defines  a  person  to  include  a 
corporation  and  not  to  include  a 
partnership.  With  respect  to 
corporations  and  shareholders,  the 
proposed  rule  retains  the  same 
provisions  which  were  used  in  prior 
years  to  consider  a  stockholder  and  a 
corporation  as  one  "person"  when  the 
stockholder  held  a  majority  interest  in 
the  corporation.  In  order  to  reflect  this 
continued  treatment  of  corporations,  a 
determination  has  been  made  to  change 
the  proposed  rule  to  provide  that 
stockholders  holding  at  least  50  percent 
of  the  interest  in  the  corporation  or 
limited  partnership  must  be  providing 
active  personal  management  or  active 
personal  labor  rather  than  stockholders 
holding  greater  than  50  percent  as  the 
proposed  rule  provided.  The  proposed 
rule  has  also  been  changed  to  provide 
that  limited  partnerships,  corporations, 
and  other  similar  entities  may 
compensate  their  members  for  the  labor 
or  management  which  such  members 
contribute  to  meet  the  requirements  for 
the  entity  to  be  actively  engaged  in 
farming. 

Section  1497.10    Irrevocable  trusts. 

Several  of  the  21  comments  received 
on  this  section  of  the  proposed  rule 
stated  that  both  the  trustee  and  the 
beneficiaries  should  be  eligible  to 
provide  active  personal  labor  or  active 
personal  management  to  enable  the  trust 
to  be  considered  actively  engaged  in 
farming  because  in  many  cases  the 
beneficiaries  are  minors  or  the  trust 
provides  that  the  trustee  shall  manage 
the  business  of  the  trust.  One 
commentator  expressed  confusion  at  the 
use  of  the  term  "beneficiary"  in  the 
proposed  rule  because  it  was  unclear 
whether  we  intended  this  to  mean 
"income  beneficiary"  or  "remainder 
beneficiary." 

The  1987  Act  amendments  require  that 
a  person  must  be  actively  engaged  in 
farming  in  order  to  receive  certain 
payments.  In  an  irrevocable  trust,  the 
beneficiaries  are  the  ultimate  recipients 
of  the  payments  and,  therefore,  should 
be  the  individuals  who  must  be  actively 
engaged  in  farming.  Accordingly,  this 
portion  of  the  proposed  rule  is  retained. 
It  was  the  intent  of  the  proposed  rule  to 
provide  that  the  term  beneficiary  apply 
to  an  income  beneficiary  and  not  a 
remainder  beneficiary.  Therefore,  the 
proposed  rule  is  changed  to  clarify  that 
references  to  "beneficiaries"  refers  to 
"income  beneficiaries." 

Section  1497.11    Revocable  trusts. 

Seven  respondents  made  comments 
on  this  section  of  the  proposed  rule.  One 
respondent  felt  that  a  revocable  trust 
and  its  grantors  should  be  treated  as  a 


general  partnership  and  its  partners. 
This  particular  comment  is  discussed  in 
detail  under  the  comments  on  the 
definition  of  "person."  Other 
respondents  comments  were  very 
similar  to  the  ones  received  on 
irrevocable  trusts  with  respect  to 
allowing  the  trustee  to  provide  labor 
and  management  to  enable  the  trust  to 
meet  the  actively  engaged  in  farming 
requirement. 

For  the  above  discussed  reasons,  with 
just  minor  clarification  changes,  this 
section  of  the  proposed  rule  is  adopted 
without  change. 

Section  1497.12    Estates. 

Sixteen  comments  were  received  on 
this  section  of  the  proposed  rule. 
Comments  were  received  which  stated 
that  if  the  deceased  would  have  been 
actively  engaged  in  farming  that  the 
estate  should  automatically  be 
considered  to  be  actively  engaged. 
Other  commentators  felt  that  because  a 
heir  and  the  deceased  would  have  been 
combined,  there  was  no  reason  to 
combine  such  heir  with  the  estate. 
Another  comment  stated  that  the 
combination  should  only  last  for  one 
year.  Still  another  commentator  asked 
how  long  the  combination  or  separation 
would  last.  One  commentator  felt  that 
estates  should  be  treated  the  same  as 
irrevocable  trusts.  Another  commentator 
felt  the  estate  rules  as  proposed  were 
reasonable  and  fair. 

In  developing  the  proposed  rule,  every 
attempt  was  made  to  be  fair  and 
equitable  to  the  heirs  of  an  estate. 
Accordingly,  the  proposed  rule  assumed 
that  an  estate  would  not  be  held  open 
simply  for  the  purposes  of  receiving  a 
program  payment  because  there  are 
valid  reasons,  including  tax 
consequences,  which  would  ensure  that 
the  estate  be  closed  timely.  In 
determining  that  the  estate  should  be 
combined  with  whomever  the  deceased 
would  have  been  combined,  it  was 
determined  that  such  an  action  would 
provide  for  the  fair  and  equitable 
treatment  of  heirs,  since  the  same 
amount  of  payments  would  be  made  as 
would  have  been  made  if  the  deceased 
individual  had  lived.  A  determination 
has  been  made  to  adopt  the  provisions 
of  the  proposed  rule,  except  that  three 
years  after  the  individual  dies,  the 
estate  will  no  longer  be  considered  to  be 
actively  engaged  in  farming  unless,  on  a 
case  by  case  basis,  the  Deputy 
Administrator  determines  that  the  estate 
has  not  been  settled  primarily  for 
purposes  of  obtaining  program 
payments.  For  clarification  purposes,  the 
proposed  rule  has  been  reorganized. 
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Section  1497. 13    Landowners. 

A  total  of  122  comments  were 
received  on  thia  section  of  the  proposed 
rule.  Several  commentators  stated  that 
the  proposed  rule,  which  excluded 
members  of  partnerships  as  landowners 
when  the  land  was  deeded  to  the 
partnership,  was  grossly  unfair.  This 
provision  was  explained  in  example  2  of 
the  proposed  rule.  Other  comments 
received  expressed  a  lack  of  assurance 
as  to  how  the  landowner  provision 
might  apply  in  the  case  where  the 
ownership  interest  is  an  undivided 
interest  and  also  as  to  how  the  provision 
would  apply  for  other  entities,  such  as 
corporations,  trusts,  and  estates.  Still 
other  conunents  stated  that  simply 
owning  land  should  not  entitle  owners 
to  payments  and  that  payments  should 
go  only  to  operators  and  not  to 
landowners.  A  few  commentators  stated 
that  they  were  in  favor  of  the  proposed 
rule. 

It  was  the  intent  of  the  proposed  rule 
that  any  "person"  who  owned  land 
would  be  subject  to  the  landowner 
provision.  This  means  that  the  provision 
will  apply  to  corporations,  irrevocable 
trusts,  estates  and  all  entities  meeting 
the  definition  of  a  "person."  Also,  since 
in  the  case  of  ownership  in  undivided 
interest  title  to  the  land  lies  with  those 
that  have  the  undivided  interest,  those 
individuals  would  be  eligible  to  use  the 
provision.  In  the  case  of  a  joint 
operation  (such  as  a  general 
partnership)  holding  title  to  the  land,  the 
individual  partners  would  not,  under  the 
proposed  rule,  be  eligible  to  use  the 
landowner  provision.  This  portion  of  the 
proposed  rule  was  based  on  the  premise 
that  a  general  partnership  does  not  meet 
the  definition  of  a  "person."  However,  in 
order  to  provide  for  the  fair  and 
equitable  treatment  of  joint  operations, 
a  determination  has  been  made  to 
change  the  proposed  rule  to  provide  that 
members  of  a  joint  operation  that  owns 
land  may  use  the  landowner  provision  if 
documentation  is  provided  which 
indicates  upon  dissolution  of  the  joint 
operation,  the  title  to  the  land  owned  by 
the  joint  operation  will  revert  to  the 
individual  members. 

Section  1497.14    Family  members. 

Sixteen  comments  were  received 
concerning  this  section.  Some  comments 
indicated  that  the  regulations  should 
make  it  easier  to  bring  family  members 
into  a  farming  operation  and  make  them 
eligible  for  payments.  Other 
commentators  felt  that  farmers  should 
not  be  allowed  to  let  their  offspring 
provide  a  minimum  amount  of  labor  and 
automatically  qualify  for  payments. 
Some  commentators  felt  there  was  a 


need  to  clarify  that  individuals  or 
entities  other  than  family  members  can 
have  a  part  in  a  farming  operation  and 
still  have  family  members  use  this 
provision  to  be  considered  to  be  actively 
engaged  in  farming  so  long  as  a  majority 
of  the  members  of  the  operation  are 
members  of  the  family.  A  number  of 
comments  were  received  which  agreed 
with  the  change  in  the  rules  regarding 
family  members. 

The  1987  Act  amendments  specifically 
provide  for  a  relaxation  in  the  financing 
rules  as  the  rules  are  apphed  to  family 
farming  operations  and  generally 
provide  for  overall  relaxation  of 
payment  limitation  provisions  in  order 
to  provide  greater  flexibility  to  family 
farming  operations  desiring  to  bring 
additional  family  members  into  such 
farming  operation.  Accordingly,  these 
provisions  of  the  proposed  rule  are 
adopted  without  change.  For  clarity,  the 
final  rule  provides  the  family  member 
provision  is  applicable  to  a  farming 
operation  conducted  by  persons. 

Section  1497.16    Cash  rent  tenants. 

Many  of  the  39  comments  received 
concerning  this  section  stated  that  the 
requirement  that  equipment  not  be 
leased  from  the  landowner  was  very 
unfair.  Commentators  felt  this  provision 
was  overly  restrictive  and  not  required 
by  the  1987  Act  amendments.  Several 
commentators  suggested  that,  if  the 
equipment  is  leased  at  a  fair  market 
value  in  an  arms  length  transaction,  the 
tenant  should  be  able  to  lease  the 
equipment  from  anyone,  including  the 
landowner.  Another  commentator  felt 
that  the  prohibition  on  leasing  the 
landowner's  equipment  should  not  apply 
to  equipment  that  would  normally  go 
with  the  land,  such  as  irrigation 
equipment  Other  commentators  felt 
providing  labor  and  equipment  through 
a  custom  farmer  should  be  acceptable. 
Still  other  commentators  felt  that  the 
landlord  and  tenant  should  only  be 
combined  on  the  farm  where  the  tenant 
had  not  suppUed  the  equipment  and  not 
on  other  farms  where  the  two  might  be 
working  together.  Other  commentators 
expressed  a  concern  that  a  contribution 
of  equipment  should  not  be  necessary  if 
the  tenant  was  providing  capital  and 
management 

Because  of  abuses  in  the  past  the 
requirement  that  a  cash  rent  tenant 
provide  equipment  along  with  capital 
and  management  is  required  by  the  1987 
Act  amendments.  Some  of  the  abuses  in 
the  past  included  using  the  owner's 
equipment  to  farm  the  cash  rented  land 
and  leasing  the  equipment  at  rates  that 
were  lower  than  the  fair  market  value  of 
such  leasing.  However,  after  receiving 
these  comments,  it  has  been  determined 


that  the  proposed  rule  is  overly 
restrictive.  Accordingly,  the  final  rule 
provides  that  the  equipment  may  be 
leased  from  the  landowner  as  long  as  it 
is  leased  at  the  fair  market  value. 

For  clarification  purposes,  the  final 
rule  also  provides  that  if  equipment  is 
leased  from  the  same  individual  who  is 
providing  hired  labor  to  the  farming 
operation,  the  contracts  must  be  two 
separate  contracts  with  terms  that 
reflect  the  fair  market  value  of  the 
leased  equipment  and  hired  labor.  Such 
a  tenant  must  also  exercise  complete 
control  over  the  use  of  the  leased 
equipment  during  the  crop  year. 

Section  1497.17    Persons  not  considered 
to  be  actively  engaged  in  farming. 

Four  comments  were  received  on  this 
section  of  the  proposed  rule. 
Respondents  stated  that  a  guaranteed 
crop  share  lease  is  the  same  as  a  cash 
lease.  It  was  intended  that  such 
treatment  be  afforded  guaranteed  share 
leased.  Accordingly,  for  clarity,  this 
suggested  change  is  adopted. 

Section  1497.18 
operations. 


Changes  in  farming 


Twenty  comments  and  suggestions  on 
this  section  of  the  proposed  rule  were 
received.  Many  respondents  stated  that 
the  rules  as  they  are  proposed  would 
eUminate  reorganizations  which  are 
done  for  good  business  reasons  other 
than  for  meeting  the  requirements  of  this 
pari.  Other  respondents  felt  that  any 
reference  requiring  land  which  is 
brought  into  a  farming  operation  to  have 
crop  acreage  bases  normal  for  the  area 
should  be  eliminated.  Still  others  stated 
that  acceptable  changes  for  meeting  this 
provision  should  include  those  changes 
already  contained  in  current  ASCS 
operating  procedure.  A  few  respondents 
felt  there  is  a  need  to  clarify  that  only 
farm  operations  increasing  the  number 
of  persons  have  to  meet  the 
requirements  of  this  provision.  Several 
respondents  stated  that  the 
requirements  for  an  increase  in  acreage 
to  meet  this  provision  should  be  the 
lesser  of  20  percent  or  the  acreage  which 
is  required  to  increase  the  program 
payments  which  will  be  earned  by  the 
additional  person.  Respondents  also 
stated  that  if  a  person  meets  the 
substantive  change  requirement  in  one 
year,  but  for  a  different  reason  the 
person  is  not  determined  to  be  actively 
engaged  in  farming,  such  person  should 
not  have  to  meet  the  substantive  change 
requirement  again  once  they  are 
determined  to  be  actively  engaged  in 
farming.  A  few  respondents  felt  that  a 
change  from  share  rent  to  cash  rent 
should  meet  this  requirement. 
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In  the  past  changes  have  been  made 
by  persons  to  meet  the  substantive 
change  requirement  which  in  essence 
were  paper  changes  in  which  the  same 
people  fanned  the  same  land  with  the 
same  equipment.  The  proposed  rule 
attempted  to  tighten  some  provisions 
where  there  have  been  abuses  in  the 
past,  such  as  with  the  dissolution  of  an 
entity,  the  change  in  ownership  of 
equipment  or  land,  and  a  change  from  a 
share  rent  situation  to  a  cash  rent 
situation.  It  was  the  intention  of  the 
proposed  rule  that  only  farm  operations 
that  are  increasing  the  number  of 
persons  who  would  be  eligible  to 
receive  payments  would  have  to  meet 
this  requirement  It  was  also  intended 
that  if  a  person  meets  this  requirement 
in  one  year,  but  for  a  different  reason 
the  person  is  not  coasidered  to  be 
actively  engaged  in  farming,  the  farming 
operation  subsequently  would  not  have 
to  meet  the  substantive  change 
requirement  again  if  such  person  is  later 
determined  to  be  actively  engaged  in 
farming. 

In  order  to  provide  equitable 
treatment  of  farming  operations  which 
have  expanded  for  legitimate  reasons,  a 
determination  has  been  made  to  expand 
the  number  and  type  of  changes  which 
meet  this  requirement  to  include  the 
change  in  ownership  of  land  or 
equipment  as  long  as  the  amounts  of 
land  or  equipment  which  are  changing 
ownership  are  commensurate  with  the 
shares  of  the  new  persons  being 
recognized  in  the  farming  operation. 
Accordingly.  S  1497.18  of  the  proposed 
rule  is  changed  to  reflect  these  changes. 

Section  1487.19    Husband  and  wife. 

Forty-three  comments  were  received 
on  this  section  of  the  proposed  rule. 
Many  commentators  in  general  felt  that 
a  farm  wife  should  be  considered  as  a 
separate  person  if  she  maintained  her 
farming  operation  separate  from  her 
husbanid's  fanning  operation.  Other 
commentators  felt  that  the  proposed  rule 
did  not  go  far  enough  in  recognizing 
farm  wives  as  persons.  Some  felt  that 
wives  should  be  separate  persons  in  all 
cases.  Some  felt  that  they  should  never 
be  considered  to  be  separate  persons. 

The  1967  Act  amendments  specifically 
set  birth  the  conditions  where  a 
husband  and  wife  can  be  considered  to 
be  separate  persons.  These  conditions 
are  set  forth  in  the  proposed  rule. 
Accordingly,  this  section  of  the 
proposed  rule  has  been  adopted  without 
change. 

Section  1497.22    Indian  tribal  ventures. 

Three  comments  were  received  which 
stated  that  allowing  the  certification  by 
the  Bureau  of  Indian  Affairs  or  the  tribal 


council  to  apply  only  to  owned  land  was 
overly  restrictive  and  contrary  to 
congressional  policy. 

The  19BS  Act.  as  amended,  provides 
that  all  persons,  including  Indians,  are 
subiect  to  these  hmitatiofu.  However, 
prior  regulations  have  recognized  that 
payments  to  trit>al  ventures  can  be 
exp«lited  through  the  certification 
procedure.  In  order  to  prevent  program 
abuse,  the  proposed  rule  provides  this 
exemption  only  to  tribal  owned  land. 
However,  this  section  of  the  proposed 
rule  has  beoi  modified  to  clarify  that 
Indian  tribal  trust  lands  are  covered 
under  the  certification  provision. 

Section  1497.23    States,  political 
subdivisions,  and  agencies  thereof. 

Three  comments  were  received  which 
expressed  discontent  with  the  proposed 
rule.  They  ^ated  that  the  social  and 
economic  impact  on  States  was  not 
considered- 

The  proposed  rule  reflects  the  intent 
of  Congress  to  consider  a  State  and  all 
of  its  subdivisions  to  be  one  person. 
Accordingly,  this  portion  of  the 
proposed  rule  is  not  changed. 

Section  1497 Jt4    Scheme  or  device. 

One  of  the  two  comments  received  on 
this  section  of  the  proposed  rule 
suggested  that  individuals  that  were 
found  guilty  of  a  scheme  or  device 
should  be  banned  from  the  program  for 
three  years.  The  other  respondent 
expressed  that  the  section  was 
somewhat  imclear  in  that  §  1497.24  (a) 
and  (b)  seemed  to  be  applying  two 
different  standards. 

The  purpose  of  §  1497.24(a)  is  to 
continue  the  prior  policy  of  withholding 
payments  in  the  current  year  in  the 
event  a  scheme  or  device  has  been 
employed  to  avoid  these  regulations. 
This  paragraph  provides  some  examples 
of  the  type  of  actions  whidi  are 
considered  to  be  a  scheme  or  device. 
The  language  in  9  1497.24(b)  is  taken 
directly  from  the  1987  Act  amendments 
and  provides  the  authority  to  determine 
that  an  individual  shall  be  ineligible  to 
receive  payments  for  two  years  if  the 
individual  is  found  to  have  employed  a 
scheme  or  device  to  avoid  payment 
limitation  provisions.  Accordingly,  this 
section  of  the  proposed  rule  is  adopted 
without  change. 

Section  1497.25   Joint  and  several 
liability. 

Two  comments  were  received  on  this 
section  of  the  proposed  rule.  Both 
respondents  stated  that,  if  one  member 
of  a  combined  "person"  could  be  readily 
identified  as  the  party  who  failed  to 
comply  with  these  r^ulations,  such 
party  should  be  the  party  held  Uable  for 


any  refunds  of  excess  payments.  Also, 
in  the  case  of  a  cash  rent  tenant  who 
does  not  provide  equipment  or  labor, 
this  provision  could  be  used  to  impose 
liability  on  an  individual  who  was  a 
landowner  who  had  no  interest  in  any 
payments  at  any  time. 

The  purpose  of  this  section  is  to 
provide  authority  to  protect  the  interest 
of  the  government  in  the  case  of  excess 
payments  being  made.  Since  all 
producers  who  farm  with  other 
producers  have  voluntarily  elected  to 
engage  in  the  benfits  whidi  are  derived 
from  such  an  operation,  it  has  been 
determined  that  such  producers  should 
be  responsible  for  ensuring  that  all 
required  program  provisions  are 
followed  by  all  producers  on  the  farm. 
Accordingly,  this  section  of  the 
proposed  rule  is  adopted  without 
change. 

Section  1497.26    Equitable  adjustments. 

Eight  comments  were  received  on  this 
section  of  the  proposed  rule. 
Respondents  to  this  section  of  the 
proposed  rule  commented  that  the 
provision  which  states  that 
"reorganizations  that  do  not  result  in  an 
increase  in  payments"  ensures  that 
there  is  no  relief  available  under  this 
provision.  Other  respondents  felt  that 
relief  should  be  available  when  the 
current  payment  limitation  rules  are 
applied  to  farms  that  have  been  in 
existence  for  ten  years  or  DM>re. 

The  purpose  of  this  section  is  to 
provide  for  a  transition  from  the 
regulations  at  7  CFR  Part  735  to  the  rules 
at  7  CFR  Part  1497.  The  section  provides 
that  if  an  individual  or  entity  takes 
action  in  good  faith  on  the  action  or 
advice  of  authorized  employees  of  the 
Department  the  Deputy  Administrator 
may  grant  relief  to  the  extent  the  Deputy 
Administrator  deems  necessaiy.  It  also 
provides  that  strict  interpretation  of  the 
substantive  change  rules  found  at 
S  1497.18  may  be  waived  %vith  respect  to 
a  reorganization  of  a  farming  operation 
which,  if  not  reorganized,  would  result 
in  the  decrease  of  the  number  of  eligible 
persons  under  the  new  regulations  so 
long  as  the  reorganization  does  not 
increase  the  number  of  eligible  persons 
above  the  mimber  which  would 
otherwise  have  been  determined  under  7 
CFR  Part  795  prior  to  the  reorganization. 
Accordingly,  this  section  of  the 
proposed  rule  is  adopted  without 
change. 

Section  1497.27    Appeals. 

Most  of  the  18  comments  received 
regarding  this  section  of  the  proposed 
rule  stated  that  it  was  unfair  to  penalize 
an  appellant  by  completely  eliminating 
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the  time  limits  imposed  by  this  section 
simply  because  the  appellant  requests 
more  time  or  a  postponement  of  the 
hearing.  Most  respondents  felt  that  it 
would  be  more  equitable  to  impose  the 
time  restraints  when  the  hearing  is 
actually  held.  Other  comments  stated 
that  the  1987  Act  amendments  also 
provided  that  a  time  limit  should  be 
placed  on  the  amount  of  time  a  county 
ASC  committee  has  to  make  an  initial 
person  determination  before  the  appeal 
process  is  even  started. 

Once  a  hearing  has  been  scheduled 
for  a  person,  any  delay  or  postponement 
will  adversely  affect  other  producers, 
awaiting  a  hearing.  Accordingly,  this 
section  of  the  proposed  rule  is  adopted: 
however,  the  proposed  rule  has  been 
changed  at  §  1497.2  to  require  that  the 
county  ASC  committees  shall  make 
actively  engaged  in  farming  and  person 
determinations  within  60  days  after  the 
producer  files  the  required 
documentation  for  these  determinations. 

Part  149&— Foreign  Persons  Ineligible 
for  Program  Benefits 

The  Department  received  39 
comments  from  several  sources  on  Part 
1498  of  the  proposed  rule.  Four  of  the 
comments  were  received  from  foreign 
governments  and  they  were  opposed  to 
the  proposed  rule.  All  of  these  foreign 
governments  expressed  concern  that 
they  were  being  discriminated  against 
with  this  rule  and  that  it  might  be  in 
violation  of  several  international 
treaties.  The  proposed  rule  implements 
the  clear  Congressional  intent  expressed 
in  the  1987  Act.  Accordingly,  except  for 
editorial  changes  for  the  purpose  of 
clarification,  the  proposed  rule  found  at 
7  CFR  Part  1498  is  adopted  without 
change. 

Part  704 — Conservation  Reserve 
Program  and  Part  795— Payment 
Limitation 

Conforming  amendments  are  also 
made  to  7  CFR  Parts  704  and  795  to 
make  reference  to  new  7  CFR  Parts  1497 
and  1498. 

Summary  of  Provisions  of  Fmal  Rule 

Section  1301  of  the  1987  Act  amended 
the  1985  Act  by  adding  a  new  section 
lOOlA  to  provide  that:  (1)  An  individual 
who  receives  specified  farm  program 
payments  may  not  also  hold  directly  or 
indirectly  substantial  beneficial 
interests  in  more  than  two  entities,  as 
defined  in  section  1001(5)(B)(i)(II)  of  the 
1985  Act.  which  are  engaged  in  farming 
operations  that  receive  such  payments: 
and  (2)  such  an  individual  who  does  not 
receive  such  payments  may  not  hold 
directly  or  indirectly  substantial 
beneficial  interests  in  more  than  three 


such  entities  as  defined  in  section 
1001(5)(B)(i)(II)  of  the  1985  Act.  If  an 
individual  owns  a  substantial  beneficial 
interest  in  excess  of  the  permitted 
number  of  entities,  the  payment  which  is 
made  to  the  "excess"  entity  is  reduced 
by  an  amount  that  bears  the  same 
relation  to  the  full  payment  that  the 
individual's  beneficial  interest  in  the 
entity  bears  to  all  beneficial  interests  in 
the  subject  entity. 

In  order  for  an  individual  or  entity  to 
be  made  aware  of  these  limitations, 
section  100lA(a)(2)  of  the  1985  Act 
provides  that  an  entity  receiving  a 
specified  payment  must  notify  each 
individual  or  entity  that  holds  a 
substantial  beneficial  interest  in  such 
entity  of  these  provisions.  In  addition, 
each  affected  individual  must  notify  the 
Secretary  of  Agriculture  of  those  entities 
which  are  to  be  considered  eligible  to 
receive  payments.  Failure  of  the  affected 
person  to  provide  the  required 
notification  will  result  in  the  reduction 
of  payments  commensurate  with  the 
individual's  or  entity's  share  in  the 
subject  entity. 

Accordingly,  the  final  rule  sets  forth  at 
7  CFR  1491.3  the  definitions  of  the  terms 
"permitted  entity."  "person,"  and 
"substantial  beneficial  interest."  A 
permitted  entity  would  be  an  entity 
which  is  designated  annually  by  an 
individual  who  is  eligible  to  receive 
payments  which  are  subject  to  the 
payment  limitation  provisions  of  the 
1985  Act. 

Generally,  a  person  would  be  defined 
as  an  individual,  corporation,  joint  stock 
company,  association,  limited 
partnership,  irrevocable  trust,  charitable 
organization  or  similar  entity  including 
any  individual  or  entity  participating  in 
a  farming  operation  as:  a  partner  in  a 
general  partnership:  a  participant  in  a 
joint  venture:  or  a  participant  in  a 
similar  entity.  A  State,  political 
subdivision  and  agencies  thereof  would 
also  be  considered  to  be  one  person. 

A  substantial  beneficial  interest 
would  be  defined  as  an  interest  which, 
either  directly  or  indirectly,  results  in  an 
ownership  interest  of  10  percent  or 
more.  A  lesser  amount  would  be 
applicable  if  it  was  determined  that  a 
financial  arrangement  had  been 
established  for  the  purpose  of 
circumventing  the  provisions  of  7  CFR 
Part  1497. 

The  notification  procedure  applicable 
to  an  entity  receiving  a  payment  and 
those  individuals  and  entities  who  have 
a  substantial  beneficial  interest  in  such 
an  entity  is  set  forth  at  7  CFR  1497.5.  In 
accordance  with  7  CFR  1497.5,  under  the 
following  example,  the  following 
notifications  would  be  required. 


AGRICULTURAL  INCORPORATED 


Stockholder 

Ownership 
interest 
(percent) 

A  Incorporated 

33 '/<i 

B  and  F  Partnership 

33"/^ 

Individual  C _ 

A  Incorporated: 

IndivirlMal  A  

33  ■'b 
SO 

indhndu^l  0      , 

25 

Individual  E 

25 

B  and  F  Partnership: 
Individual  B 

50 

Individual  F 

50 

Agricultural,  Inc.,  consisting  of  A,  Inc.. 
B  and  F  Partnership,  and  Individual  C, 
must  inform  the  local  Agricultural 
Stabilization  and  Conservation  (ASC) 
Committee  of  the  stockholders  of 
Agricultural,  Inc.,  and  must  inform  each 
stockholder  of  the  "permitted  entity" 
provision. 

A,  Inc.,  consisting  of  Individual  A, 
Individual  D,  and  Individual  E  must 
inform  each  stockholder  of  the 
"permitted  entity"  provision.  Each 
stockholder  and  partner  must  then 
inform  the  local  ASC  committee  of  their 
selected  entities  for  payment. 

B  and  F  Partnership,  consisting  of 
Individual  B  and  Individual  F  must 
inform  each  partner  of  the  "permitted 
entity"  provision  and  each  partner  must 
then  inform  the  local  ASC  committee  of 
their  selected  entities  for  payment. 

If  Individual  E,  a  stockholder  of  A, 
Inc.,  does  not  choose  A,  Inc.'s  interest  in 
Agricultural  Inc.,  as  a  "permitted 
entity,"  the  payments  made  to 
Agricultural,  Inc.,  would  then  be 
reduced  by  Individual  E's  ownership 
interest  in  A,  Inc.  For  example,  if 
Agricultural,  Inc..  is  eligible  to  receive 
$50,000,  the  33  Va  interest  of  A.  Inc..  in 
Agricultural.  Inc.,  would  be  $16,665. 
Individual  E's  25  percent  interest  in  the 
$16,665  would  be  $4,166.  Therefore, 
Agricultural,  Inc.,  would  be  eligible  to 
receive  $45,834. 

Section  1302  of  the  1987  Act  amended 
the  1985  Act  by  providing  in  section 
lOOlA(b)  of  the  1985  Act  that  in  order  for 
a  person  to  be  eligible  to  receive 
specified  payments  such  person  must  be 
actively  engaged  in  farming.  In  order  for 
an  individual,  including  an  individual 
who  is  a  partner  in  a  general  partnership 
or  a  participant  in  a  joint  venture,  to  be 
considered  to  be  actively  engaged  in 
farming  the  individual  must  make  a 
significant  contribution  to  the  farming 
operation  of:  (1)  Capital,  equipment,  or 
land,  and  (2)  active  personal  labor  or 
active  personal  management.    , 

With  respect  to  limited  partnerships, 
corporations,  and  similar  entities,  the 
entity  must  make  a  significant 
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contribution  of  capitaL  equipment,  or 
land  to  the  farming  operation  and  the 
stockholders  or  participants  must 
collectively  makie  a  significant 
contribution  of  active  personal  labor  or 
active  personal  management. 

Special  provisions  are  applicable  to 
landowners,  family  members,  eind 
sharecroppers  so  long  as  their 
contributions  are  at  risk  and 
commensurate  with  the  persons'  share 
of  the  profits  and  losses  from  such 
operation.  The  special  provisions  for 
landowners  do  not  include  landlords 
who  do  not  own  the  land  which  is  part 
of  the  fanning  operation.  Such  landlords 
must  contribute  active  persona!  labor 
and/or  active  personal  management  to 
be  considered  to  be  actively  engaged  in 
fanning.  Landowners  who  contribute 
owned  land  to  a  farming  operation  in 
return  for  a  share  rent  of  the  crop 
produced  on  the  farm  or  who  retain 
control  of  the  land  and  receive  all  of  the 
income  from  the  land  are  considered  to 
be  actively  engaged  in  farming. 
Similarly,  a  sharecropper  who  makes  a 
significant  contribution  of  active 
personal  labor  to  the  farming  operation 
and  who  receives  a  specified  share  of 
the  crop  produced  on  the  farm  in 
payment  for  such  labor  is  considered  to 
be  actively  engaged  in  farming. 

Section  100lA(bH3)(B)  of  the  1985  Act 
provides  that  with  respect  to  a  farming 
operation  conducted  by  persons,  a 
majority  of  whom  are  individuals  who 
are  family  members,  an  adult  family 
member  who  makes  a  significant 
contribution  of  active  personal 
management  or  active  personal  labor 
shall  be  considered  to  be  actively 
engaged  in  fanning  if  such  person's 
contribution  to  the  farming  operation  is 
at  risk  and  is  commensurate  with  the 
person's  share  of  the  profits  and  losses 
from  such  operation. 

Section  10CnA(bK4)  of  the  1985  Act 
provides  that  a  landowner  who  is 
contributing  land  to  the  farming 
operation  will  not  be  considered  to  be 
actively  engaged  in  farming  if  the 
landowner  receives  cash  rent  or  a  crop 
share  guaranteed  to  be  paid  as  rent. 
This  section  also  provides  that  any  other 
person  who  does  not  meet  the  actively 
engaged  requirements  for  individuals, 
entities,  landowners,  family  members,  or 
sharecroppers  shall  not  be  considered  to 
be  actively  engaged  in  farming. 

Accordingly.  7  CFR  1497.3  sets  forth 
the  following  definitions  which  will  be 
used  in  determining  whether  a  person  is 
actively  engaged  in  farming:  "active 
personal  labon"  "active  personal 
management: "  "capital;"  "equipment;" 
"family  member;"  and  "land."  7  CFR 
1497.6-1497.15  sets  forth  the  regulations 


which  will  be  used  to  determine  whether 
a  person  is  actively  engaged  in  farming. 
Section  10(n(5)(Bltiii)  of  the  1985  Act 
provides  that,  widi  respect  to  any 
married  couple,  the  hu^and  and  wife 
shall  be  considered  to  be  one  person. 
However,  any  married  couple  consisting 
of  spouses  who  prior  to  their  marriage 
were  separately  engaged  in  unrelated 
farming  operations  shall  be  treated  as 
separate  persons  with  respect  to  such 
operations  so  long  as  the  operations 
remain  separate.  Accordingly,  7  CFR 
1479.19  sets  forth  the  regulations  with 
respect  to  farming  operations  conducted 
by  a  husband  and  wife. 

The  regulations  currently  set  forth  at  7 
CFR  Part  795  with  respect  to  minor 
children,  charitable  organizations,  and 
Indian  tribal  ventures  are  generally  the 
same  as  the  regulations  set  forth  in  7 
CFR  Part  1497.  However,  7  CFR  1497.22 
provides  payments  to  Indian  tribal 
ventures  may  be  made  in  excess  of  the 
applicable  payment  limitation,  only 
with  respect  to  land  which  is  owned  by 
the  tribal  venture  or  held  in  trust  for  the 
tribal  council,  when  BIA  or  the  tribal 
council  certify  that  no  individual  Indian 
will  receive  more  than  the  applicable 
limitation. 

An  estate  is  currently  considered  to 
be  the  same  person  as  the  sole  heir  of 
the  estate.  7  CFR  1497.12  provides  that 
an  estate  would  be  a  separate  person  if 
the  heirs  or  the  personal  representative 
of  the  estate  maike  a  significant 
contribution  of  active  personal  labor  or 
active  personal  management  and  the 
estate  makes  a  significant  contribution 
of  capital,  equipment,  or  land.  An  estate 
will  not  be  considered  to  be  actively 
engaged  in  farming  after  three  years 
unless  the  heirs  or  the  personal 
representative  provide  evidence  that  the 
estate  is  still  in  effect  for  substantive 
reasons  unrelated  to  the  ap^cation  of 
the  payment  limitation  provisions.  In 
addition,  7  CFR  1497.12  provides  that  if 
the  deceased  would  have  been 
combined  with  another  person  for 
purposes  of  7  CFR  Part  1497,  such 
person  and  the  estate  will  continue  to  be 
combined. 

Section  1001  (5}(E)  of  the  1985  Act 
requires  that  a  change  in  a  farming 
operation  which  results  in  an  increase  in 
the  number  of  persons  must  be  bona  fide 
and  substemtive.  Accordingly,  7  CFR 
1497.18  sets  forth  provisions  applicable 
to  changes  in  farming  operations. 
Section  1305(b)  of  the  1987  Act  provides 
that  the  Secretary  may  waive  these 
provisions  in  order  to  allow  for  the 
equitable  reorganization  of  farming 
operations  so  long  as  the  reorganization 
is  completed  prior  to  the  final  date  by 
which  producers  must  execute  a 


contract  to  participate  in  the  1989 
commodity  programs  and  the 
reorganization  will  not  result  in  an 
increase  in  the  amount  of  program 
payments.  Accordingly.  7  CFR  1497.28 
provides  that  the  Deputy  Administrator 
may  approve  such  reorganizations  as 
bona  fide  and  substantive  to  the  extent 
that  payments  are  not  increased. 

Section  130S(d)  of  the  1987  Act 
provides  that  this  part  shall  apply  to  all 
Conservation  Reserve  Program 
contracts  entered  into  on  or  after 
December  22. 1987.  However,  since  the 
final  rule  whidi  will  set  forth  the 
regulations  which  implement  this 
section  did  not  become  effective  until 
after  the  execution  of  sudi  contracts,  the 
provisions  of  7  CFR  Part  795  will  apply 
to  such  contracts  unless  the  producer 
elects  in  writing  to  use  the  provisions  of 
7  CFR  Part  14S7  for  contracts  entered 
into  on  or  after  December  22. 1987  and 
before  August  1. 198a  Accordingly,  7 
CFR  1497.1  provides  that  this  part  will 
apply  to  contracts  entered  into  with 
respect  to  the  program  specified  in  7 
CFR  14g7.1(a)(3)  on  or  after  August  I. 
1988. 

Section  1001(7)  of  the  1985  Act 
provides  that  the  Secretary  shall 
establish  time  limits  for  the  various 
steps  involved  in  administrative  appeals 
with  respect  to  the  application  of  die 
maximum  [layment  limitation 
provisions.  Accordin^y,  7  CFR  1497.2(f) 
and  1497.27  set  forth  the  time  limits 
which  apply  to  initial  determinations 
and  disputes  rising  under  7  CFR  Part 
1497. 

In  accordance  with  the  final 
provisions  of  7  CFR  Part  1497.  the 
following  determinatioas  would  be 
made: 

Landowner 

Example  1.  Landowner  A  rents  land 
for  one-fourth  of  the  crop  to  Corporation 
fi.  Landowner  A's  share  of  the  profits  or 
losses  from  the  farming  operation  are 
commensurate  with  the  landowner's 
contribution  to  the  operation  and  the 
contributions  are  at  risk. 

Determination.  Landowner  A  is 
considered  to  be  actively  engaged  in 
farming.  TTie  actively  engaged 
determination  for  Corporation  B  wiU  be 
determined  separately. 

Example  Z  AB  Partnership  consists  of 
Individual  A  and  Individual  B.  AB 
Partnership  owns  land  and  rents  the 
land  to  Individual  E  for  one-third  of  the 
crop.  The  general  partnership's  share  of 
the  profits  or  losses  from  the  farming 
operation  are  commensurate  with  the 
partnership's  contribution  to  the 
operation  and  the  contributions  are  at 
risk. 
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Determination.  A  general  partnership 
is  not  considered  to  be  a  "person"  for 
payment  limitation  purposes  and. 
therefore,  would  not  be  considered  to  be 
actively  engaged  in  farming  with  respect 
to  the  landowner  provision.  However, 
Individual  A  and  Individual  B  may  be 
considered  actively  engaged  in  farming 
under  the  landowner  provision  if  the 
provisions  of  the  partnership  agreement 
provide  that  each  would  have  an 
interest  in  the  land  when  the  partnership 
is  dissolved.  If  any  partner  is  specified 
in  the  partnership  agreement  as  not 
receiving  a  share  of  the  land  when  the 
partnership  dissolves,  such  partner 
would  be  required  to  make  a  significant 
contribution  of  either  active  personal 
management  and/or  active  personal 
labor  in  order  to  be  considered  actively 
engaged  in  farming. 

Example  3.  Individual  A  is  the  owner 
and  operator  of  the  farm.  Individual  A 
hires  the  management  needed  for  the 
operation  from  a  management  company. 
Individual  A  hires  a  custom  farmer  for 
all  labor  that  is  needed  for  the  farm. 
Individual  A  borrows  capital  from  a 
source  who  has  no  interest  in  the  farm 
or  farming  operation. 

Determination.  Individual  A  is 
considered  to  be  actively  engaged  in 
farming  due  to  the  landowner  provision. 

Example  4.  Corporation  B  owns  a 
farm  that  is  share  rented  to  another 
producer.  Corporation  B  does  not 
contribute  capital,  equipment,  active 
personal  labor  or  active  personal 
management  to  the  farming  operation. 

Determination.  Corporation  B  is 
considered  to  be  actively  engaged  in 
farming  due  to  the  landowner  provision. 

Example  5.  Individual  C  owns  a  farm 
that  is  leased  on  a  share  rent  basis  to 
Producer  D.  Individual  C  also  rents  land 
owned  by  Corporation  A  on  a  share  rent 
basis.  On  the  farming  operation  rented. 
Individual  C  contributes  a  significant 
amount  of  capital  and  hires  all  the  labor 
and  management. 

Determination.  Individual  C  is 
considered  to  be  actively  engaged  in 
farming  with  respect  to  the  land  owned 
by  Individual  C.  However,  on  the 
farming  operation  Individual  C  rents, 
Individual  C  would  not  be  considered  to 
be  actively  engaged  in  farming  since 
such  individual  does  not  contribute  a 
significant  amount  of  either  active 
personal  labor  or  active  personal 
management. 

Example  6.  Individual  E,  Trust  F, 
Individual  G,  and  Estate  H  own  land 
each  with  a  25  percent  undivided 
interest.  All  land  owned  in  this  farming 
operation  is  leased  on  a  share  rent 
basis.  None  of  the  landowners 
contribute  capital,  equipment,  active 


personal  labor,  or  active  personal 
management  to  the  fanning  operation. 

Determination.  Since  each  individual 
has  an  interest  in  the  land,  each  will  be 
considered  to  be  actively  engaged  in 
farming  due  to  the  landowner  provision. 

■  Landlord 

Example  1.  Landowner  A  cash  leases 
land  to  Individual  B.  Individual  B 
subleases  the  land  to  Operator  C. 
Individual  B  contributes  land  and  does 
not  contribute  a  signiiicant  amount  oi 
active  personal  labor  or  active  personal 
management  to  the  farming  operation. 

Determination.  Individual  B  is  not 
actively  engaged  in  farming.  Individual 
B  cannot  be  considered  to  be  actively 
engaged  in  farming  due  to  the 
landowner  provision,  since  Individual  B 
is  a  landlord  and  not  a  landowner. 
Landowner  A  is  not  actively  engaged  on 
this  farming  operation  since  cash  rent  is 
received  for  the  use  of  the  land,  but  may 
be  actively  engaged  with  respect  to 
another  iarming  operation.  A  separate 
determination  will  be  made  for  Operator 
C. 

Example  2.  Individual  D  cash  leases 
land  from  Landowner  E.  Individual  D 
subleases  the  land  to  Producer  C  on  a 
share  rent  basis.  Individual  D 
contributes  the  land  and  active  personal 
management  to  the  farming  operation. 

Determination.  Since  Individual  D 
cash  rents  the  land,  Individual  D  cannot 
be  considered  to  be  a  landowner  and, 
therefore,  cannot  be  considered  actively 
engaged  in  farming  due  to  the 
landowner  provision  but  must 
contribute  a  significant  amount  of  either 
active  personal  labor  or  active  personal 
management.  Since  Individual  D  has 
provided  a  significant  contribution  of 
land  and  active  personal  management, 
Individual  D  will  be  considered  to  be 
actively  engaged  in  farming.  A  separate 
determination  will  be  made  for  Producer 
C.  Landowner  E  is  not  considered  to  be 
actively  engaged  in  farming  with  respect 
to  this  farming  operation,  but  may  be 
actively  engaged  with  respect  to  another 
farming  operation. 

Individual 

Example  1.  Individual  Z,  a  producer, 
rents  1,500  acres  of  land  on  a  share  rent 
basis.  Individual  Z  owns  the  equipment 
and  contributes  at  least  50  percent  of  the 
producer's  commensurate  share  of 
active  personal  labor  and  contributes 
100  percent  of  the  producer's  active 
personal  management.  In  this  situation. 
Individual  Z's  share  of  the  profits  or 
losses  from  the  farming  operation  are 
commensurate  with  the  contribution  to 
the  operation  and  the  contributions  are 
at  risk. 


Determination.  Individual  Z  is 
considered  to  be  actively  engaged  in 
farming. 

Example  2.  Individual  A  rents  land  on 
a  share  rent  basis.  Individual  A 
contributes  a  significant  amount  of 
leased  equipment  and  a  significant 
amount  of  active  personal  management 
to  the  farming  operation.  Capital  is 
borrowed  from  another  producer  on  the 
farm  at  the  prevailing  interest  rate.  The 
labor  needed  for  Individual  A's  part  of 
the  farming  operation  is  hired. 
Individual  A's  share  of  the  profits  or 
losses  from  the  farming  operation  are 
commensurate  with  Individual  As 
contribution  to  the  operation  and  the 
contributions  are  at  risk. 

Determination.  Individual  A  is 
considered  to  be  actively  engaged  in 
farming  since  Individual  A  contributes  a 
significant  amount  of  both  equipment 
and  active  personal  management.  A 
contribution  of  capital,  equipment,  or 
land  used  to  meet  the  significant 
contribution  provision  must  be  provided 
from  a  fund  or  account  separate  from 
that  of  any  individual  or  entity  who  has 
a  direct  or  indirect  interest  in  the  farm. 
The  fact  that  the  capital,  in  this 
example,  is  borrowed  from  a  person  that 
has  an  interest  in  the  farm  has  no 
bearing  on  the  significant  contribution 
requirement  since  capital  was  not  a 
contribution  to  meet  the  significant 
contribution  provision.  However,  if  the 
equipment  lease  was  financed  by  a 
producer  with  an  interest  in  the  farm. 
Individual  A  would  not  be  considered  to 
be  actively  engaged  in  farming  since 
none  of  the  contributions  were  provided 
from  a  fund  or  account  separate  from 
that  of  any  individual  or  entity  having  a 
direct  or  indirect  interest  in  the  farm. 

Example  3.  Individual  B  share  leases 
and  participates  in  the  Conservation 
Reserve  Program  on  a  farm  that  is 
owned  by  Landowner  C.  Individual  B 
contributes  a  significant  amount  of  both 
active  personal  labor  and  active 
personal  management  in  the  planting  of 
pine  trees  which  are  used  to  control 
erosion.  Individual  B  also  contributes  a 
significant  amount  of  capital  by  paying 
the  cost  of  the  trees  that  is  not  covered 
by  the  cost  share  practice  or  Landowner 
C.  Individual  B  also  hires  some  labor  to 
plant  the  pine  trees. 

Determination.  Individual  B  is 
considered  to  be  actively  engaged  in 
farming  since  such  individual 
contributes  capital,  and  active  personal 
labor  and  active  personal  management. 
Landowner  C  is  also  considered  to  be 
actively  engaged  in  farming  on  the  basis 
that  C  is  a  landowner. 

Example  4.  Individual  W  provides 
water  with  respect  to  a  rice  crop 
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produced  on  Individual  Z's  farming 
operation.  Individual  W  owns  the 
equipment  needed  to  pump  and  apply 
the  water  for  the  rice  crop  and 
determines  when  to  apply  the  water. 
Individual  W  receives  a  share  of  the  rice 
crop  in  payment  for  the  application  of 
water  to  the  rice  crop.  In  this  situation, 
Individual  W's  share  of  the  profits  or 
losses  from  the  farming  operation  are 
commensurate  with  the  contribution  to 
the  operation  and  the  contributions  are 
at  risk. 

Determination.  Individual  W  is 
considered  actively  engaged  in  farming 
since  Individual  W  has  provided  a 
significant  contribution  of  equipment 
and  active  personal  management. 

Sharecropper 

Example  1.  Individual  Y  provides 
labor  for  Landowner  Z  on  500  acres  of 
rice  in  exchange  for  a  share  of  the  crop. 
Individual  Y  only  contributes  active 
personal  labor  to  the  farming  operation. 
Landowner  Z  provides  Individual  Y  with 
housing,  equipment,  and  with  credit  for 
food,  seed,  chemicals,  fertilizer,  and  fuel. 
Individual  Y  also  receives  a  cash 
advance  that  will  be  set  off  from  the 
proceeds  of  the  crop  after  harvest. 

Determination.  Individual  Y  is 
considered  to  be  actively  engaged  in 
farming  since  Individual  Y  is  a 
sharecropper.  Landowner  Z  is 
considered  to  be  actively  engaged  in 
farming  since  Z  is  a  landowner. 

Joint  Operation 

Example  1.  Partnership  AB  farms 
2,000  acres  of  land.  The  partnership 
owns  the  equipment  and  the  individual 
partners  provide  at  least  50  percent  of 
their  commensurate  share  of  active 
personal  labor  and  a  significant  amount 
of  active  personal  management.  Each 
partner's  share  of  the  profits  or  losses 
from  the  farming  operation  are 
commensurate  with  the  partner's 
contribution  to  the  operation  and  their 
contributions  are  at  risk. 

Determination.  Partner  A  and  Partner 
B  are  considered  to  be  actively  engaged 
in  farming. 

Example  2.  Partnership  CD  farms 
2,000  acres  of  land.  Each  of  the 
individual  partners  contribute  a 
significant  amount  of  both  capital  and 
active  personal  management  to  the 
farming  operation.  Labor  is  hired. 
Equipment  and  land  are  rented  from 
third  parties.  Each  partner's  share  of  the 
profits  or  losses  from  the  farming 
operation  are  commensurate  with  the 
partner's  contribution  to  the  operation 
and  their  contributions  are  at  risk. 

Determination.  Partner  C  and  Partner 
D  are  considered  to  be  actively  engaged 
in  farming. 


Example  3.  Partnership  X  consists  of  3 
partners  who  are  Corporation  D, 
Individual  A.  and  Partnership  BC. 
Corporation  D  provides  a  significant 
amount  of  capital  to  the  farming 
operation  and  a  significant  amount  of 
active  personal  management. 
Corporation  D  finances  Individual  A's 
equipment  contribution  at  the  prevailing 
interest  rate.  Individual  A  also 
contributes  the  use  of  Individual  A's 
owned  land  and  a  significant  amount  of 
active  personal  labor.  Partnership  BC 
contributes  most  of  the  equipment  used 
in  the  farming  operation  and  Partners  B 
and  C  contribute  a  significant  amount  of 
both  active  personal  labor  and  active 
personal  management. 

Determination.  Assuming  that  each 
partner's  share  of  Partnership  X  is 
commensurate,  Corporation  D, 
Individual  A,  and  partnership  members 
B  and  C  are  each  considered  to  be 
actively  engaged  in  farming.  Despite  the 
fact  that  individual  A  is  financed  by 
Corporation  D  for  the  equipment 
contribution,  Individual  A  is  considered 
to  be  actively  engaged  in  farming 
because  of  the  significant  contribution 
of  land  and  active  personal  labor  to  the 
farming  operation. 

Example  4.  Partnership  ABC  consists 
of  3  partners.  Each  of  the  partners  claim 
a  one  third  share  of  the  partnership. 
Partner  A  provides  a  significant  amount 
of  owned  equipment  and  a  significant 
amount  of  active  personal  labor.  Partner 
B  provides  a  significant  amount  of 
capital  and  a  significant  amount  of 
active  personal  labor.  Partner  C 
provides  a  significant  amount  of 
equipment  and  a  significant  amount  of 
active  personal  labor  and  active 
personal  management.  Partner  B  and 
Partner  C's  contribution  to  the 
partnership  are  commensurate  with 
their  claimed  shares  of  the  partnership. 
Partner  B  had  informed  the  county  ASC 
committee  that  Partner  B  was  going  to 
loan  Partner  A  capital,  at  the  prevailing 
interest  rate,  so  that  Partner  A  could 
make  a  capital  contribution  to  the 
partnership  in  order  to  make  Partner  A's 
total  contribution  to  the  partnership 
commensurate  with  Partner  As  claimed 
share  of  the  partnership.  During  the  end 
of  year  review  the  county  ASC 
committee  discovers  that  Partner  B's 
loan  to  Partner  A  was  a  non  interest 
bearing  loan. 

Determination.  Partners  B  and  C  are 
determined  to  be  actively  engaged  in 
farming  because  of  their  significant 
contributions  of  capital,  equipment, 
labor  and  management  and  because 
their  claimed  shares  of  the  partnership 
are  commensurate  with  their 
contributions  and  are  at  risk.  Partner  A's 
contribution  was  not  commensurate 


with  Partner  As  claimed  share  of  the 
partnership  and,  therefore.  Partner  A  is 
determined  to  not  be  actively  engaged  in 
farming  even  though  Partner  A  made  a 
significant  contribution  of  equipment 
and  active  personal  labor.  The  loan 
which  Partner  B  made  to  Partner  A  was 
not  at  the  prevailing  interest  rate  and 
was,  therefore,  not  a  contribution  by 
Partner  A. 

Limited  Partnerships,  Corporations,  and 
Other  Similar  Entities 

Example  1.  Corporation  XYZ  rents 
3,000  acres  of  land  for  one-fourth  share 
of  the  crop.  Corporation  XYZ 
contributes  a  significant  amount  of 
capital  to  the  operation.  Stockholders, 
owning  a  total  of  50  percent  of 
Corporation  XYZ.  contribute  a 
significant  amount  of  active  personal 
labor.  The  stockholder's  share  of  the 
profits  or  losses  from  the  farming 
operation  are  commensurate  with  their 
contributions  to  the  operation  and  the 
contributions  are  at  risk. 

Determination.  Corporation  XYZ  is 
considered  to  be  actively  engaged  in 
farming  and  is  one  "person"  for  payment 
limitation  purposes. 

Example  2.  Corporation  AB  consists 
of  Father  A  and  Son  B,  each  having  a  50 
percent  share.  Father  A  is  a  retired 
farmer  who  created  the  corporation  for 
tax  reasons  and  to  aid  in  the  transfer  of 
the  farm  to  Son  B.  The  corporation 
contributes  a  significant  amount  of 
capital  and  equipment  to  the  farming 
operation.  Son  B  contributes  a 
significant  amount  of  both  active 
personal  labor  and  active  personal 
management  to  the  farming  operation; 
however,  most  of  the  labor  is  provided 
by  hired  laborers.  Father  A  lives  on  the 
farm  and  contributes  a  token  amount  of 
active  personal  management. 

Determination.  Since  Son  B  has  at 
least  a  50  percent  share  of  the 
corporation,  his  significant  contribution 
of  active  personal  labor  and  active 
personal  management  would  be  enough 
to  qualify  the  corporation  as  being 
actively  engaged  in  farming.  Since  the 
corporation  provides  at  least  one  of  the 
required  contributions  of  capital, 
equipment,  or  land  and  Son  B,  one  of  the 
corporation's  stockholders,  who  has  a  50 
percent  ownership  interest,  contributes 
active  personal  labor  and  active 
personal  management.  Corporation  AB 
is  considered  to  be  actively  engaged  in 
fanning  and  is  considered  to  be  one 
"person"  for  payment  limitation 
purposes. 

Example  3.  Corporation  GH  consists 
of  Husband  G  owning  25  percent  of  the 
stock  of  the  corporation  and  Wife  H 
owning  30  percent  of  the  stock  in  the 
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corporation.  Corporation  GH  provides 
all  the  capital,  equipment,  and  land  for 
the  farming  operation.  Husband  G  and 
Wife  H  provide  a  significant  amount  of 
both  active  personal  labor  and  active 
personal  management. 

Determination.  Corporation  GH  is 
actively  engaged  in  farming  since 
Husband  G  and  Wife  H  provide  a 
significant  amount  of  both  active 
personal  labor  and  active  personal 
management.  Since  Husband  G  and 
Wife  H  collectively  own  more  than  50 
percent  of  the  stock  of  the  corporation. 
Husband  G,  Wife  H.  and  Corporation 
GH  are  considered  to  be  one  person  for 
payment  limitatioD  purposes. 

Example  4.  Father  ]  conducts  an 
individual  farming  operation  on  owned 
land.  CorporatioD  ]KL  conducts  a 
farming  operation  on  owned  land. 
Father  ]  also  owns  50  percent  of  the 
stock  of  Corporation  |ICL  and  Trust  KL 
(an  irrevocable  tmst  for  the  benefit  of 
Father  J's  two  minor  children]  owns  50 
percent  of  the  stock. 

Determination.  Father  J  and 
Corporation  JKL  are  considered  to  be 
actively  engaged  in  fanning  due  to  the 
landowner  provision.  However,  Father  J 
and  Corporation  JKL  are  considered  to 
be  one  person  for  payment  limitation 
purposes  because  Fathar  J  owns  more 
than  50  percent  of  the  stock  of  the 
corporation,  inchiding  stock  owned  by 
an  irrevocable  trust  for  the  benefit  of 
such  indfyidual's  minor  children. 

Example  5.  Individuals  M,  N.  and  O 
own  stock  in  two  corporations  and  each 
has  a  separate  and  distinct  farming 
operation  mi  land  that  they  individually 
own.  Corporation  MN  has  stockholders 
M  and  N.  owning  80  and  40  percent  of 
the  stock,  respectively.  Corporation  MO 
has  stockholders  M  and  O,  owning  70 
and  30  percent  of  the  stock,  respectively. 
Corporations  MN  and  MO  each  have  a 
separate  and  distinct  farming  operation 
on  land  oivned  by  each  individual 
corporation. 

Determination.  Individuals  M,  N,  and 
O,  and  Corporations  MN  and  MO  are 
considered  to  be  actively  engaged  in 
farming  due  to  the  landowner  provision. 
Because  Indivkhtaj  M  owns  more  than 
50  percent  interest  in  both  corporations. 
Individual  M  is  oonsidered  to  be  one 
"person"  with  both  corporations. 
Individuals  N  and  O  are  considered  to 
be  separate  persons  on  their  individual 
farming  operationa  and  are  considered 
to  be  actively  engaged  in  fanning  due  to 
the  landowner  provision. 

Example  6.  Corporation  X  has 
stockholders  A.  B,  C,  and  D,  owning  30 
percent,  20  percent,  15  percent,  and  35 
percent,  respectively.  Corporation  Y  has 
stockholders  A.  B,  C,  and  E,  owning  10 
percent.  20  percent.  25  percent,  and  45 


percent,  respectively.  Each  corporation 
farms  land  owned  by  the  corporation. 

Determination.  Corporations  X  and  Y 
are  both  considered  to  be  actively 
engaged  in  farming  due  to  the 
landowner  provision.  However. 
Corporation  X  and  Corporation  Y  are 
oonsidered  to  be  one  person  for 
payment  limitation  parpoaes  since  the 
same  two  or  mote  stockholders  own 
more  than  50  percent  of  the  stock  in 
each  of  two  corporations  having  farming 
interests. 

Irrevocable  Trusts 

Example  1.  EF  Trust,  with  Individual  E 
and  Individual  F,  each  having  an 
interest  of  50  percent,  contributes  a 
significant  amount  of  capital  to  the 
farming  operation.  Each  beneficiary 
contributes  a  significant  amount  of 
active  personal  management.  All  labor 
is  hired.  The  land  and  equipment  are 
leased.  The  beneficiaries'  share  of  the 
profits  or  losses  from  the  farming 
operation  are  commensurate  with  the 
beneficiaries'  contribation  to  the 
operation  and  the  contributions  are  at 
risk.  Individual  E  also  has  another 
fanning  interest  as  an  individual. 

Determination.  EF  Trust  is  considered 
to  be  actively  engaged  in  farming  since 
the  trust  provides  capital,  and  the 
beneficiaries  contribute  a  significant 
amount  of  active  personal  management. 
The  trust  is  considered  to  be  one 
"person"  for  payment  limitation 
purposes.  Individual  E  may  also  be 
considered  to  be  a  separate  person  with 
respect  to  Individual  E's  individual 
farming  operation. 

Example  2.  Individual  G  is  a  100 
percent  income  beneficiary  of  G  Trust  G 
Trust  contributes  a  significant  amount  of 
both  equipment  and  capital  to  the 
fanning  operation.  Individual  G 
contributes  at  least  50  percent  of  the 
operation's  active  personal  labor.  G 
Trust  leases  all  laxid  and  hires  all 
management  and  50  percent  of  the  labor. 
Individual  G  also  has  farming  interests 
as  an  individual. 

Determination.  G  Trust  is  considered 
to  be  actively  engaged  in  fanning. 
Individual  G  and  G  Trust  are  considered 
to  be  one  "person"  for  payment 
limitation  purposes  because  Individual 
G  is  the  sole  income  beneficiary  of  the 
trust. 

Example  3.  Testamentary  Trust  Z  has 
beneficiaries  A.  B,  cuid  C,  and  is  the 
owner  and  operator  of  a  farming 
operation.  Trust  Y  has  beneficiaries  A. 
B.  and  C.  The  corpus  of  the  Trust  Y 
con«i«>s  of  stocks,  bonds,  notes 
receivable,  urban  real  estate,  and 
cropland  that  is  share  leased  to  a 
separate  individual. 


Determination.  Testamentary  Trust  Z 
and  Trust  Y  are  considered  to  be 
actively  engaged  in  fanning  due  to  the 
landowner  provision.  Howrever, 
Testamentary  Trust  Z  and  Trust  Y  are 
considered  to  be  one  person  for 
paynfient  limitation  purposes  because 
the  same  two  or  more  beneficiaries  have 
more  than  a  50  percent  interest  in  two  or 
more  irrevocable  trusts. 

Example  4.  A  widow  owns  and 
operates  farm  property.  Under  the  will 
of  her  late  husband,  certain  specific 
bequests  of  cash  and  non-farm  property 
were  made  to  persons  other  than  the 
widow.  The  balance  of  the  estate, 
including  farmland,  is  distributed  to  a 
testamentary  trust.  The  widow  has  the 
sole  right  to  the  income  of  the  trust 
during  her  lifetime.  At  the  time  of  her 
death,  the  trust  is  to  be  terminated  and 
the  property  distributed  to  her  heirs. 

Determination.  Since  the  widow  has 
the  sole  right  to  income  of  the  trust 
during  her  lifetime,  she  is  considered  the 
sole  beneficiary  and  therefore  one 
person  with  the  trust  for  payment 
limitation  purposes.  The  trust  would  be 
considered  to  be  actively  engaged  in 
farming  due  to  the  landowner  provision. 

Revocable  Trusts 

Example  1.  ST  Trust  is  a  revocable 
trust  with  Individual  S  and  Individual  T 
as  beneficiaries,  each  having  an  interest 
of  50  percent.  Individual  U  is  the 
grantor.  ST  Trust  contributes  a 
significant  amount  of  both  capital  and 
equipment  to  the  farming  operation.  The 
beneficiaries  each  contribute  a 
significant  amount  of  active  personal 
management  to  the  operation.  All  land  is 
leased  and  all  labor  is  hired.  The 
beneficiaries  share  of  the  profits  or 
losses  from  the  farming  operation  are 
commensurate  with  their  contribution  to 
the  operation  and  the  contributions  are 
at  risk. 

Determination.  ST  Trust  is  considered 
to  be  actively  engaged  in  farming.  ST 
Trust  and  Individual  U  are  considered  to 
be  one  "person"  for  payment  Umitation 
purposes  because  Individual  U  is  the 
grantor  of  a  revocable  trust 

Example  2.  BP  Trust  is  a  revocable 
trust  with  Individual  B  and  Minor  P  as 
beneficiaries.  Grandfather  G  is  the 
grantor,  individual  B  contributes  a 
significant  amount  of  active  personal 
management  to  the  farmmg  operation. 
The  trust  provides  all  the  capital  and 
land.  The  trust  also  hires  a  person  to 
provide  the  labor  required  for  the 
farming  operation.  Minor  P  does  not 
provide  any  contribution  to  the  farming 
operation. 

Determination.  BP  Trust  is  considered 
to  be  actively  engaged  in  farming.  One 
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beneficiary  provides  the  required 
conlribution  of  active  personal 
management  and  the  trust  provides  the 
required  contribution  of  capital  and 
land.  BP  Trust  and  Grandfather  G  are 
considered  to  be  one  "person"  for 
payment  limitation  purposes  because 
Grandfather  G  is  the  grantor  of  the 
revocable  trust. 

Estates 

Example  1.  E  Estate  is  formed  upon 
the  death  of  Individual  E  in  February  of 
1989.  Individual  B  is  the  sole  heir  of  the 
estate  and  provides  a  significant  amount 
of  active  personal  management.  E  Estate 
provides  equipment  and  rented  land.  All 
labor  is  hired.  Individual  B  also  has 
individual  farming  interests.  All 
contributions  are  commensurate  and  are 
at  risk. 

Determination.  E  Estate  is  considered 
to  be  actively  engaged  in  farming  since 
the  heir  {Individual  B)  has  provided  a 
significant  amount  of  active  personal 
management  and  the  estate  has 
provided  equipment  and  land.  Although 
Individual  B  is  the  sole  heir  of  the  estate, 
Individual  B  and  the  estate  are  not 
considered  to  be  one  "person"  because, 
prior  to  the  death.  Individual  E  and 
Individual  B  would  not  have  been 
combined  as  one  "person".  Therefore,  if 
Individual  B  is  determined  to  be  actively 
engaged  in  farming  with  respect  to  the 
separate  farming  operation.  Individual  B 
may  be  considered  to  be  a  separate 
"person"  from  E  Estate. 

Example  2.  C  Estate  was  formed  in 
October  1988  upon  the  death  of 
Individual  C.  The  heirs  are  Individual  E. 
F.  and  G,  each  having  a  one-third 
interest.  Prior  to  the  death  of  Individual 
C,  Individual  C  owned  equipment  and 
all  of  the  acreage  farmed  was  cash 
leased.  Individual  E  will  serve  as 
executor  for  the  estate.  For  1989,  C 
Estate  will  cash  lease  land.  C  Estate  will 
contribute  a  significant  amount  of  cash 
rented  land,  owned  equipment,  and 
capital  for  the  farming  operation. 
Individual  E  will  provide  a  significant 
amount  of  active  personal  management 
with  the  estate  hiring  all  labor.  All 
contributions  are  commensurate  and  are 
at  risk. 

Determination.  C  Estate  is  considered 
to  be  actively  engaged  in  farming.  The 
heirs  may  also  be  considered  to  be 
separate  persons  with  respect  to  other 
farming  operations  if  all  conditions  are 
met  for  such  operation. 

Example  3.  Y  Estate  is  formed  in 
August  1989  upon  the  death  of 
Individual  Y.  Prior  to  death.  Individual  Y 
had  been  determined  to  be  actively 
engaged  in  farming  and  had  entered  into 
a  contract  to  participate  in  the  1989 
Acreage  Reduction  Program.  Y  Estate 


will  continue  to  farm  the  acreage  that 
was  leased  to  Individual  Y,  as  a 
successor-in-interest.  Y  Estate  will  hire 
any  labor  and  management  that  is 
needed  for  the  farming  operation. 

Determination.  Y  Estate  is  considered 
to  be  actively  engaged  in  farming 
because  Individual  Y  was  determined  to 
be  actively  engaged  in  farming  and  had 
executed  a  contract  to  participate  in  the 
program  prior  to  death.  However,  to 
continue  to  be  actively  engaged  in 
farming  for  the  following  year,  the  heirs 
or  personal  representative  of  the  estate 
will  have  to  provide  a  significant 
amount  of  active  personal  labor  or 
active  personal  management  and  the 
estate  will  have  to  provide  a  significant 
amount  of  capital,  equipment,  or  land. 

Cosh  Rent  Tenants 

Example  1.  Individual  B  rents  800 
acres  of  cropland  from  Landowner  C. 
Individual  B  contributes  80  percent  of  all 
the  active  personal  labor  and  capital  to 
the  farming  operation.  20  percent  of  the 
labor  is  hired  and  100  percent  of  the 
management  is  hired.  Individual  B's 
share  of  the  profits  or  losses  from  the 
farming  operation  are  commensurate 
with  Individual  B's  contributions  to  the 
operation  and  the  contributions  are  at 
risk. 

Determination.  Individual  B  is 
considered  to  be  actively  engaged  in 
farming  and  will  be  considered  a 
separate  "person"  from  the  landowner. 

Example  2.  Individual  C  rents  800 
acres  of  cropland  from  Landowner  D. 
Individual  C  contributes  100  percent  of 
the  active  personal  management  and 
capital  needed  for  the  operation.  100 
percent  of  the  labor  is  hired.  The 
equipment  is  leased  from  the  landowner 
at  a  fair  market  value.  Individual  C's 
share  of  the  profits  or  losses  from  the 
farming  operation  are  commensurate 
with  Individual  Cs  contributions  to  the 
operation  and  the  contributions  are  at 
risk. 

Determination.  Individual  C  is 
considered  to  be  actively  engaged  in 
farming.  Individual  C  is  contributing  a 
significant  amount  of  both  active 
personal  management  and  is 
contributing  equipment.  In  this  situation. 
Individual  C  and  Landowner  D  would 
not  be  considered  to  be  one  person.  A 
cash  rent  tenant  may  contribute  active 
personal  labor  and  capital,  equipment, 
or  land  and  be  considered  to  be  actively 
engaged  in  farming  and  considered  a 
separate  person  from  the  landowner.  If  a 
cash  rent  tenant  contributes  active 
personal  management  and  does  not 
make  a  significant  contribution  of  active 
personal  labor,  such  tenant  must  also 
make  a  significant  contribution  of 
equipment  to  the  farming  operation.  The 


equipment  may  be  owned  by  Individual 
C  or  it  may  be  leased  or  rented  from 
another  source,  including  the  landowner 
if  leased  at  a  fair  market  value. 

Example  3.  Individual  E  is  a  cash  rent 
tenant.  Individual  E  contributes  a 
significant  amount  of  capital,  land,  and 
active  personal  management  to  the 
farming  operation.  Individual  E  hires  a 
custom  farmer,  who  has  his  own 
equipment,  to  provide  the  labor  needed 
on  the  farm.  The  custom  fanner  is 
compensated  by  receiving  a  share  of  the 
crop. 

Determination.  Individual  E  is 
considered  to  be  actively  engaged  in 
farming,  but  will  be  combined  with  the 
landowner  because  Individual  E  is  not 
providing  equipment  or  active  personal 
labor.  The  custom  farmer  is  no  longer 
considered  to  be  a  custom  farmer  since 
a  share  of  the  crop  is  received  as 
payment,  but  Individual  E  and  the 
custom  farmer  are  considered  to  be  a 
joint  operation  since  there  is  a  sharing 
of  the  crop.  The  custom  farmer  shall  be 
considered  to  be  actively  engaged  in 
farming  and  a  separate  "person"  from 
Individual  E. 

Example  4.  Individual  D  is  a  cash  rent 
tenant  and  contributes  a  significant 
amount  of  both  equipment  and  active 
personal  management  to  the  farming 
operation.  The  equipment  is  leased  from 
a  custom  farmer  who  is  hired  to  provide 
the  labor  necessary  for  the  farming 
operation.  However,  the  equipment 
leased  is  also  used  by  the  custom  farmer 
on  other  fanning  operations. 

Determination.  Individual  D  is 
considered  to  be  actively  engaged  in 
farming;  however.  Individual  D  is 
considered  to  be  one  person  with  the 
landlord.  If  the  equipment  is  leased  from 
the  same  person  providing  the  labor,  the 
equipment  must  be  under  the  control  of 
Individual  D  during  the  cunent  crop 
year.  If  the  custom  fanner  used  another 
line  of  equipment  for  the  other  farming 
operations.  Individual  D  would  be 
considered  to  be  actively  engaged  in 
farming.  The  custom  farmer  is  not 
considered  to  be  actively  engaged  with 
respect  to  this  farming  operation,  but 
may  be  determined  to  be  actively 
engaged  with  respect  to  another  farming 
operation.  This  determination  would  be 
the  same  if  the  person  providing  the 
equipment  was  not  a  custom  fanner. 

Family  Member 

Example  1.  Father  A  has  been  farming 
owned  land  and  rented  land  for 
approximately  15  years.  Son  B,  an  adult, 
is  starting  to  farm  with  his  father.  Son  B 
contributes  a  significant  amount  of 
active  personal  labor.  Father  A 
contributes  all  of  the  farming  operation's 
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capital,  equipment,  and  active  personal 
management. 

Determination.  Father  A  and  Son  B 
are  both  considered  to  be  actively 
engaged  in  farming  and  would  be 
considered  to  be  two  persons. 

Example  2.  In  1988.  Partnership  CD 
consisted  of  Individual  C  and 
Grandfather  D.  For  1989.  however. 
Grandson  E  is  brought  into  the  farming 
operation.  Individual  C  contributes  all 
the  capital  and  a  significant  amount  of 
active  personal  management. 
Grandfather  D  contributes  the  use  of  a 
significant  amount  of  equipment,  owned 
land,  and  active  personal  management. 
Grandson  E  will  provide  all  the  active 
personal  labor. 

Determination.  Individual  C, 
Grandfather  D,  and  Grandson  E  will 
each  be  considered  to  be  actively 
engaged  in  farming.  The  county  ASC 
committee  will  determine  whether  the 
claimed  shares  are  commensurate  with 
each  partner's  contribution  to  the 
fanning  operation. 

Example  3.  Father  Y  has  a  large 
farming  operation,  part  of  which  is 
owned  and  part  of  i^ich  he  share 
leases.  In  1989,  Son  Z  subleases  three 
farms  from  Father  Y  and  farms  them  as 
a  separate  fanning  operation.  Father  Y 
provides  Son  Z  with  all  the  needed 
capital  and  equipment.  Son  Z 
contributes  a  significant  amount  of  both 
active  personal  labor  and  active 
personal  management  to  the  farming 
operation. 

Determination.  Son  Z  is  not 
considered  to  be  actively  engaged  in 
farming.  Son  Z  does  not  qualiiy  with 
respect  to  the  family  member  provision 
since  he  was  not  brought  into  a  family 
farming  operation.  If  Father  Y  had 
formed  a  joint  operation  with  his  son, 
then  Son  Z  would  have  been  considered 
to  be  actively  engaged  in  farming  with 
respect  to  the  family  member  provision. 
A  separate  actively  engaged 
determination  would  need  to  be  made 
for  Father  Y. 

Example  4.  ABC  Partnership  is  a 
family  held  partnership  consisting  of 
Father  A,  Son  B,  and  Daughter  C.  In 
1989,  Father  A  brings  Son-in-law  D  into 
the  farming  operation.  Daughter  C,  who 
is  married  to  Son-in-law  D,  does  not 
provide  a  significant  amount  of  active 
personal  labor  or  active  personal 
management  to  the  farming  operation. 
Son  B  contributes  a  significant  amount 
of  capital,  active  personal  labor,  and 
active  personal  management.  Father  A 
originally  contributed  his  owned 
equipment  to  the  partnership  and 
contributes  some  capital  and  a 
significant  amount  of  active  personal 
management.  Son-in-law  D  contributes  a 
significant  amount  of  both  active 


personal  labor  and  active  personal 
management  to  the  farming  operation. 

Determination.  Father  A,  Son  B.  and 
Son-in-law  D  are  each  considered  to  be 
actively  engaged  in  farming.  Daughter  C 
is  not  considered  to  be  actively  engaged 
in  farming.  Soo-in  law  D  was  brought 
into  the  farmiog  operation  using  the 
family  member  provisioii.  If  Daughter  C 
made  a  significant  contribution  of  active 
personal  labor  or  active  personal 
management,  then  Son-in  law  D  would 
not  have  been  considered  to  be  actively 
engaged  in  farmii^  with  respect  to  the 
family  member  provision. 

Example  5.  Mo\het  A,  Daughter  B.  and 
Son  C  are  partners  in  a  family 
partnership.  Sou  D,  a  ninor.  becoises  a 
partner  in  1969.  Mother  A  cootributes  a 
significant  amount  of  both  capital  and 
active  personal  management.  Daughter 
B  contributes  a  significant  amount  of 
both  capital  and  active  personal 
management  Son  C  contributes  a 
significant  amount  of  equipment,  active 
personal  labor,  and  active  personal 
management  Son  D  contribates  a 
significant  amount  of  active  personal 
labor. 

Deteimination.  Mother  A.  Daughter  B, 
and  Son  C  are  considered  to  be  actively 
engaged  in  farming.  However,  Son  D  is 
not  considered  to  be  actively  engaged  in 
farming  due  to  the  family  member 
provision  since  he  is  not  an  adult  family 
member. 

Husband  and  Wife 

Example  1.  Husband  A  and  Wife  B 
both  were  involved  in  separate 
unrelated  farming  operations  prior  to 
their  marriage.  Husband  A  rents  1,000 
acres  of  cropland  for  one-fourth  of  the 
crop.  Wife  B  owns  land  that  was  given 
to  her  by  her  father  before  her  marriage 
to  Husband  A.  Both  operations  have 
been  kept  separate  and  distinct  during 
the  marriage.  Both  persons  have  been 
determined  to  be  actively  engaged  in 
farming. 

Determination.  Husband  A  and  Wife 
B  would  be  considered  to  be  separate 
persons  for  payment  limitation  purposes 
as  both  farming  operations  have 
remained  separate  and  distinct 

Example  2.  Husband  G  owns  500 
acres  of  land  that  be  rents  to  Producer  Z 
for  one-third  of  the  crop.  Wife  D  also 
owns  500  acres  of  land  which  was  given 
to  her  before  her  marriage  by  her 
grandfather  and  is  rentcNd  to  Producer  Z 
for  one-third  of  the  crop.  The  financing 
and  accounting  for  each  person  has 
been  kept  totally  separate  and  distinct 

Determination.  Husband  G  and  Wife 
D  are  each  considered  to  be  actively 
engaged  in  farming  due  to  the 
landowner  provision.  Each  will  be 
considered  to  be  a  separate  "person" 


since  all  aspects  of  the  fanning 
operations  were  kept  separate  and 
distinct 

Example  3.  Husband  C  o«vns  500 
acres  of  land  that  is  rented  to  Pivducer 
Y  for  one-fourth  of  the  crop.  Wife  E 
owns  600  acres  of  land  which  was 
bought  by  her  before  her  marriage  and  is 
rented  to  Producer  Y  for  one-fourth  of 
the  crop.  Both  farms  were  reconstituted 
as  one  farm  when  both  rented  their  land 
to  Producer  Y  because  they  were  being 
farmed  as  a  single  farming  unit. 
Accounting  and  farming  operations 
were  not  kept  separate  after  the 
reconstitution. 

Determination.  Husband  C  and  Wife 
E  are  each  considered  to  be  actively 
engaged  in  farming  with  respect  to  the 
landowner  provision;  however,  because 
the  farming  operations  were  not  kept 
separate  and  distinct,  they  would  be 
considered  to  be  one  "person"  for 
payment  limitation  {mrposes. 

Minor  Children 

Example  J.  Minor  A  has  a  farming 
operation  in  which  Parents  B  and  C 
have  no  interest.  Minor  A  maintains 
housing  separate  from  Parents  B  and  C. 
Minor  A  contributes  a  significant 
amount  of  equipment  leased  from  an 
unrelated  party,  active  personal  labor, 
and  active  personal  management  to  the 
farming  operation. 

Determination.  Minor  A  would  be 
considered  to  be  actively  engaged  in 
farming.  Minor  A  and  Parents  B  and  C 
would  be  considered  to  be  separate 
persons  since  Minor  A  maintains  a 
separate  household. 

Example  2.  Minor  D  has  a  farming 
operation  in  which  neither  parent  has  an 
interest  However,  Minor  D  does  not 
have  a  separate  household.  Minor  D's 
parents  are  divorced  and  Minor  D's 
mother  has  custody  of  Minor  D.  Minor  D 
contributes  a  significant  amount  of 
leased  equipment,  active  personal  labor, 
and  active  personal  management  to  the 
farming  operation. 

Determination.  Minor  D  is  determined 
to  be  actively  engaged  in  farming  but 
will  be  combined  with  Minor  D's  mother 
because  all  of  the  provisions  concerning 
a  minor  have  not  been  met  Minor  D  is 
not  combined  with  the  father  because 
the  mother  has  custody  of  Minor  D. 

Indian  Tribal  Ventures 

Example  1.  Indian  tribal  venture  AB 
farms  owned  land.  The  Bureau  of  Indian 
Affairs  (BIA]  has  certified  that  payments 
exceeding  the  apphcable  payment 
limitation  with  respect  to  such  land  will 
not  accrue  direcdy  or  indirectly  to  any 
individual  Indian,  including  the  spouse 
or  minor  children  of  such  Indian. 


Federal  Register  /  Vol.  53.  No.  151  /  Friday.  August  5.  1988  /  Rules  and  Regulations 


29569 


Individual  Indians  also  farm  land  owned 
by  third  parties. 

Determination.  The  BIA  certification 
is  effective  only  for  land  owned  by  the 
Indian  tribal  venture.  Each  individual 
Indian  farming  land  owned  by  third 
parties  must  certify  that  individually 
they  will  not  receive  payments 
exceeding  the  applicable  payment 
limitation  with  respect  to  both  the 
earnings  from  the  tribal  venture's 
farming  operation  and  their  individual 
farming  operation. 

Example  2.  Indian  tribal  venture  CD 
farms  both  owned  land  and  land  that  is 
leased  to  the  tribal  venture.  The  tribal 
venture  provides  all  the  capital  and 
equipment,  but  only  a  few  members  of 
the  tribal  venture  contribute  a 
significant  amount  of  active  personal 
labor  or  active  personal  management  to 
the  farming  operation  on  the  leased 
land.  BIA  certifies  that  no  one  Indian 
accrues  directly  or  indirectly  more  than 
the  applicable  limitation  for  land  that  is 
owned  by  the  tribal  venture.  Some 
members  of  the  tribal  venture  lease  land 
and  farm  as  individuals,  contributing 
significant  amounts  of  leased 
equipment,  active  personal  labor,  or 
active  personal  management. 

Determination.  The  tribal  venture  is 
considered  to  be  actively  engaged  in 
farming  with  respect  to  land  that  is 
owned  and  may  earn  payments  in 
excess  of  the  applicable  payment 
limitation  since  no  individual  Indian 
receives  payments  in  excess  of  the 
applicable  payment  limitation.  The  land 
that  is  leased  by  the  tribal  venture  must 
qualify  under  the  same  provisions  that 
apply  to  joint  operations.  Therefore,  for 
land  leased  to  the  tribal  venture,  each 
member  of  the  joint  venture  must 
contribute  a  significant  amount  of  active 
personal  labor  or  active  personal 
management  to  the  farming  operation  to 
be  considered  actively  engaged  in 
farming.  Each  individual  Indian  must 
certify  that  individually  they  will  not 
receive  payments  exceeding  the 
applicable  payment  limitation  with 
respect  to  both  the  earnings  from  the 
tribal  venture's  farming  operation  and 
their  individual  farming  operation.  BIA's 
certification  is  only  applicable  for  the 
land  that  is  owned  by  the  Indian  tribal 
venture.  The  tribal  venture  must 
complete  the  necessary  forms  for  the 
county  ASC  committee  to  determine  if 
the  members  of  the  tribal  venture  are 
actively  engaged  with  respect  to  the 
leased  land.  The  individual  Indian  must 
also  complete  the  necessary  forms  for 
the  county  ASC  committee  to  determine 
if  such  individual  is  actively  engaged  in 
farming. 


States,  Political  Subdivisions,  or 
Agencies  Thereof 

Example.  The  State  of  X,  City  Y  of 
State  X.  and  Agency  Z  of  the  State  of  X 
each  own  cropland.  The  land  is  leased 
to  individual  farming  operations  for  a 
share  of  the  crop. 

Determination.  The  State  of  X.  City  Y, 
and  Agency  Z  are  considered  to  be  one 
"person"  and  are  actively  engaged  in 
farming  due  to  the  landowner  provision. 

Bona  Fide  and  Substantive  Changes 

Example  1.  Corporation  A  owned 
equally  by  Stockholders  B.  C,  D,  and  E, 
owns  and  operates  a  farm.  Individuals 
C.  D,  and  E  form  General  Partnership  X 
that  leases  land  from  Corporation  A  for 
a  share  of  the  crop.  General  Partnership 
X  also  leases  land  from  Individual  S,  on 
which  Corporation  A  has  never  farmed, 
for  a  share  of  the  crop.  The  land  leased 
from  Individual  S  reflects  approximately 
a  20  percent  increase  in  cropland  from 
the  land  being  farmed  by  Corporation  A. 
The  crop  acreage  bases  on  the  increased 
land  is  normal  for  the  area.  Partnership 
X  provides  a  significant  amount  of  both 
equipment  and  capital.  Partners  C.  D, 
and  E  provide  a  significant  amount  of 
active  personal  labor  and  active 
personal  management. 

Determination.  A  bona  fide  and 
substantive  change  has  occurred,  as  the 
size  of  the  farming  operation  has  been 
increased  by  at  least  20  percent  with 
crop  acreage  bases  normal  for  the  area 
by  leasing  additional  cropland  from 
Individual  S.  Corporation  A  is 
considered  actively  engaged  in  farming 
due  to  the  landowner  provision  and  is 
considered  a  separate  person.  Members 
C,  D,  and  E  are  each  considered  to  be 
actively  engaged  in  farming,  since  each 
member  provides  a  significant  amount 
of  active  personal  labor  and  active 
personal  management  and  Partnership  X 
provided  a  significant  amount  of 
equipment  and  land.  Individual  S  is 
considered  to  be  actively  engaged  in 
farming  due  to  the  landowner  provision. 
Corporation  A.  Members  C,  D.  and  E. 
and  Individual  S  are  each  considered  to 
be  separate  "persons"  for  payment 
limitation  purposes. 

Example  2.  Father  A  has  previously 
conducted  an  individual  farming 
operation  consisting  of  owned  land.  For 
the  current  year.  Father  A  proposes  to 
expand  the  operation  by  forming  a  joint 
venture  with  his  adult  daughters  B  and 
C,  with  each  member  having  equal 
shares.  No  additional  acreage  is  farmed, 
but  Father  A  has  gifted  to  each  daughter 
one-third  of  the  owned  land. 

Determination.  A  bona  fide  and 
substantive  change  has  occurred  since  a 
gift  of  land  commensurate  with  the 


individuals'  share  of  the  farming 
operation  has  been  received.  Father  A 
and  Daughters  B  and  C  are  considered 
to  be  actively  engaged  in  farming  due  to 
the  landowner  provision. 

Example  3.  Brother  D  has  conducted  a 
individual  farming  operation  consisting 
of  owned  land.  For  the  current  year, 
Brother  D  proposes  to  expand  the 
operation  by  forming  a  partnership  with 
Sister  E.  Brother  D  will  receive  75 
percent  of  the  partnership  earnings  and 
Sister  E  will  receive  25  percent  of  the 
partnership  earnings.  Brother  D  sold  the 
equipment  that  will  be  used  to  plant  and 
harvest  the  crop  to  Sister  E  who  receives 
financing  from  a  commercial  lending 
institution.  Brother  D  provides  a 
significant  amount  of  both  active 
personal  labor  and  active  personal 
management.  Sister  E  provides  a 
significant  amount  of  active  personal 
management. 

Determination.  A  bona  fide  and 
substantive  change  has  occurred  since  a 
sale  of  equipment  commensurate  with 
the  individuals'  share  of  the  farming 
operation  has  taken  place.  Brother  D  is 
considered  to  be  actively  engaged  in 
farming  due  to  both  the  landowner  and 
individual  provisions.  Sister  E  is 
considered  to  be  actively  engaged  in 
farming  since  she  provides  a  significant 
amount  of  both  equipment  and  active 
personal  management. 

Section  lOOlC  of  the  1985  Act 
provides  with  respect  to  the  1989  and 
1990  crops  that  any  person  who  is  not  a 
citizen  of  the  United  States  or  an  aUen 
lawfully  admitted  into  the  United  States 
for  permanent  residence  shall  be 
ineligible  to  receive  any  type  of 
production  adjustment  payment,  price 
support  program  loan,  payment,  or 
benefit  made  available  under  the  1949 
Act,  the  Commodity  Credit  Corporation 
Charter  Act,  as  amended  (the  "Charter 
Act"),  or  Subtitle  D  of  Title  XII  of  the 
1985  Act  with  respect  to  any  commodity 
produced,  or  any  land  set  aside  from 
production,  on  a  farm  that  is  owned  or 
operated  by  such  person.  However,  such 
an  individual  who  is  providing  land, 
capital,  and  a  substantial  amount  of 
personal  labor  in  the  production  of  crops 
on  such  a  farm  would  not  be  ineligible  to 
receive  such  payments,  loans,  and 
benefits. 

Section  1001 C  of  the  1985  Act  also 
provides  that  a  corporation  or  other 
entity  shall  be  ineligible  to  receive  such 
payments,  loans,  or  other  benefits  if 
more  than  10  percent  of  the  beneficial 
ownership  of  the  entity  is  held  by 
persons  who  are  not  citizens  of  the 
United  States  or  aliens  lawfully 
admitted  to  the  United  States  for 
permanent  residence  unless  such 
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persons  provide  a  substantial  amount  of 
active  personal  labor  in  the  production 
of  crops  produced  on  the  farm.  The 
Secrettiry  is  also  authorized  to  make 
payments,  loans,  and  other  benefits  to 
sudi  an  ineligible  entity  in  an  amount 
which  the  Secretary  deteraiines  to  be 
representative  of  the  percentage 
interests  in  the  entity  that  is  owned  by 
citizens  of  the  United  States  and  aliens 
lawfully  admitted  to  the  United  States 
for  permanent  residence. 

Accordingly,  this  final  rule  would  set 
forth  at  7  C¥R  Part  149B  the  regulations 
which  implement  section  1001 C  of  the 
1985  Act  with  respect  to  the  1968  and 
1990  crops.  For  purposes  of  7  CFR  Part 
1498,  the  terms  "person."  "entity," 
"capital,"  "land,"  and  "active  personal 
labor"  are  defined  in  7  CFR  1488.3  in 
virtually  the  same  manner  as  in  7  CFR 
1497.3.  Those  payments,  loans,  and 
benefits  which  are  subject  to  the 
provisions  of  7  CFR  Part  1498  are 
defined  in  7  Cm  1498J  as  any  cash  or 
in-kind  payment,  loan  disbursement  or 
other  benefit  made  in  accordance  with 
the  1949  Act.  the  Charter  Act,  and 
subtide  D  of  title  XII  of  the  1985  Act 
which  results  in  an  expenditure  by  the 
Commodity  Credit  Corporation  or  any 
other  FedCTai  agency. 

The  regulations  at  7  CFR  1497.25, 
1497.27  and  1497.28  set  forth  provisions 
which  are  applicable  to:  determinations 
of  a  schene  or  device  which  are 
designed  to  evade  7  CFR  Part  1497;  the 
granting  of  equitable  relief  by  the 
Deputy  Administrator  and  the  right  to 
seek  an  administrative  appeal  in 
accordance  with  7  CFR  Part  780.  Similar 
provisions  are  set  fortfi  at  7  CFR  1496.6, 
1496.7,  and  1498.8. 

In  determining  whether  more  than  10 
percent  of  the  beneficial  ownership  of 
an  entity  is  held  by  persons  who  are  not 
citizens  of  the  United  Slates  or  by  aliens 
lawfully  admitted  into  the  United  States 
for  permanent  residence.  7  CFR  1498.4 
provides  that  such  a  determination  is 
made  based  upon  such  ownership 
interest  which  is  the  higher  of  such 
amount  on  the  date  the  applicable 
program  contract  or  agreement  is 
executed  or  as  determined  by  the 
Deputy  Administrator,  the  final  harvest 
date  which  is  normal  in  the  area  for  the 
applicable  program  crop.  Accordingly, 
any  increase  in  the  foreign  ownership  of 
an  entity  after  the  date  of  execution  of 
such  a  contract  or  agreement  will  affect 
the  eligibility  of  an  entity  to  receive  a 
payment,  loan,  and  benefit.  Any 
payment,  loan,  and  benefit  which  had 
been  made  prior  to  the  date  on  which 
the  beneficial  ownership  requirement 
was  exceeded  would  be  required  to  be 
refunded  by  the  entity. 


In  accordance  with  7  CFR  1498.4, 
payments,  loans,  and  benefits  may  be 
received  by:  (IJ  A  citizen  of  the  United 
States:  (2)  an  alien  legally  admitted  to 
the  United  States  for  permanent 
residence;  and  (3)  an  entity  which  is  not 
subject  to  7  CFR  Part  1488  who.  through 
such  means  as  a  lease,  is  in  lawful 
possession  of  a  farm  owned  by  an  entity 
or  individual  who  is  ineligible  to  receive 
payments,  loans,  and  benefits.  Similarly. 
such  individual  or  entity  who  is  a 
successor-m-interest  to  a  program 
contract  or  agreement  executed  by  a 
foreign  indrvkfaial  or  entity  with  respect 
to  such  a  £ann  may  be  eligible  to  receive 
payments,  loans,  and  benefits. 

In  accordance  with  7  CFR  1498.5,  an 
entity  subject  to  the  provisions  of  7  CFR 
Part  l'»8  is  required  to  provide  to  the 
county  ASC  committee  or  other  party 
who  is  executing  the  program  contract 
or  agreement,  the  names  and  social 
security  or  tax  identification  numbers  of 
all  foreign  individuals  and  foreign 
entities  who  have  a  beneficial 
ownership  interest  in  an  entity.  Failure 
to  provide  such  information  will  result 
in  the  ineligibihty  of  the  entity  to  receive 
any  payment,  loan,  and  benefit. 

Foreign  Individual 

Example.  Individual  A  is  a  foreign 
person  who  does  not  have  an  AUen 
Registration  Receipt  card.  Individual  A 
lives  in  another  country  and  makes 
yearly  visits  to  the  farm  as  well  as 
making  monthly  phone  calls  to  the 
foreman  of  the  farming  operation. 
Individual  A  hires  all  the  labor  required 
for  the  farming  operation.  Individual  A 
contributes  most  of  the  management  and 
all  of  the  capital  required  for  the  farming 
operation. 

Determination.  Individual  A  is  not 
eligible  to  receive  any  type  of  a 
production  adjustment  payment  or  a 
price  support  program  loan  with  respect 
to  this  farming  operation.  Individual  A 
must  contribute  a  substantial  amount  of 
active  personal  labor  to  be  considered 
to  be  eligible  for  program  payments  as 
specified  in  7  CFR  1498.3  since 
Individual  A  is  not  a  U.S.  citizen  or  an 
alien  lawfully  admitted  into  the  MS. 
Individual  A  must  also  meet  the 
requirements  of  7  CFR  Part  1497  to  be 
eligible  to  receive  a  payment. 

Corporations  in  Which  a  Foreign 
Individuai  Has  an  Interest 

Example.  Corporation  ABC  consists  of 
Individual  A  having  a  25  percent  share, 
Partnership  B  having  a  2S  percent  share, 
and  Foreign  Individual  C  havhig  a  50 
percent  share.  Individual  A  and  the 
members  of  Partnership  B  contribute  a 
significant  amount  of  active  personal 
labor,  active  personal  management,  and 


equipment.  Foreign  Individual  C 
contributes  capital  and  owned  land  to 
the  farming  operation.  The  county  ASC 
committee  has  determined  that  the 
corporation  is  actively  engaged  in 
farming. 

Determination.  Even  though  the 
county  ASC  committee  has  determined 
the  corporation  to  be  actively  engaged 
in  farming,  the  corporation  may  not 
receive  a  full  payment  since  Foreign 
Individual  C  does  not  contribute  a 
substantial  amount  of  active  personal 
labor.  The  stockholders  who  are  U.S. 
citizens  or  aliens  who  are  lawfully 
admitted  into  the  U.S.  may  request  a 
payment  which  represents  their  share  of 
the  corporation's  payment 

List  of  Subjects 

7  CFR  Part  1497 

Price  support  programs. 

7  CFR  Part  1498 

Aliens,  Loan  programs — agriculture. 
Grant  programs — agriculture. 

Accordingly,  this  final  rule  amends 
Title  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  704— [AMENDED] 

1.  The  authority  citation  for  Part  704 
continues  to  read  as  follows: 

Authority:  Sees.  1201, 1231-1244:  Pub.  L  99- 
198.  99  Stat.  1354,  as  amended  (16  U.S.C.  3801. 
3831-3844). 

§704.16    [AnMndMl] 

2.  Section  704.16(c)  is  amended  by 
removing  the  phrase  "Part  795"  and 
inserting  in  lieu  thereof  "Parts  795, 1497, 
and  1496". 

PART  795— (AMENDED] 

3.  The  authority  citation  for  Part  795 
continues  to  read  as  follows: 

Authority:  Sec.  1001  of  the  Food  Security 
Act  of  1965.  a«  amended.  99  Stat.  1444.  as 
amended.  7  U.S.C.  1308;  Pub.  L  99-500  and 
Pub.  L.  99-591. 

S  795.2    tAmended] 

4.  Section  795.2  is  amended  by  adding 
a  new  paragraph  (e)  to  read  as  follows: 

•        *        •        *        ft 

(e)  Except  as  provided  in  Part  1497  of 
this  title,  this  part  shall  not  be 
applicable  to  contracts  entered  into  on 
or  after  August  1, 1988  in  accordance 
with  Part  704  of  this  chapter. 

5.  A  new  Part  1497  is  added  to  read  as 
follows: 
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PART  1497— PAYMENT  UMiTATION 

Sec. 

1497.1  AppHcabiHty. 

1497.2  Adfnmiatretion. 

1497.3  Definitions. 

1457.4  Timing  for  determining  statiu  of 
persons. 

1497.5  LimUation  on  the  number  of  entities 
through  which  an  individual  or  entity 
may  receive  a  payment  and  required 
notification. 

1497.6  General  provisions  for  determining 
whether  an  individnal  or  entity  ia 
actively  engaged  in  farming. 

1497.7  individuals. 

1497.8  )oint  operations. 

1497.9  Limited  partncfships.  corporations 
and  other  similar  entities. 

1497.10  Irrevocable  trusts. 

1497.11  Revocable  trusts. 

1497.12  Estates. 

1497.13  Landowners. 

1487.14  Family  members. 

1497.15  Sharecroppers. 
1497.ie  Cash  rent  tenants. 

1497.17  Persons  not  considered  to  be 
actively  engaged  in  faming. 

1497.18  Changes  in  farming  operations. 

1497.19  Husband  and  wife. 

1497.20  Minor  children. 

1497.21  Charitabie  organizations. 

1497.22  Indian  tribal  ventues. 

1497.23  States,  political  subdivisions,  and 
agencies  thereof. 

1497.24  Scheme  or  device. 

1497.25  foint  and  several  liability. 

1497.26  Equitable  adjustments. 

1497.27  Appeals. 

1497.28  Paperwork  Reduction  Act  assigned 
number. 

Autiiorily:  Sections  1001  through  lOOlC  of 
the  Food  Security  Act  of  19S5.  as  amended.  99 
Stat.  1444.  as  amended  (7  U.S.C  1306.  et  seq.]. 

§  1497.1    AppHcabmty. 

(a)  This  part  is  applicable  to  the 
following  programs  and  any  other 
programs  as  may  be  provided  for  in 
individual  program  regulations: 

(1)  The  annual  price  support  and 
production  adjustment  programs  for  the 
1989  and  subsequent  crops  of  wheat, 
feed  grains,  upland  cotton,  extra  long 
staple  cotton,  and  rice; 

(2)  Any  program  authorized  by  the 
Agricultural  Act  of  1949  under  which  a 
gain  is  realized  by  the  repayment  of  a 
loan  at  a  level  lower  than  the  original 
loan  levek 

(3)  The  Conservation  Reserve 
Program; 

(b)  This  part  shall  be  applied  to  the 
programs  specified  in  paragraph  (a)  (1) 
and  (2)  on  a  crop  year  basis  and  with 
respect  to  the  program  in  paragraph 
(a)(3)  on  a  Bscal  year  basis. 

(c)  This  part  is  applicable  to  rental 
payments  made  in  accordance  with  a 
Conservation  Reserve  Program  contract 
entered  into  on  or  after  August  1, 1988. 
For  Conservation  Reserve  Program 
contracts  entered  into  on  or  after 


December  22. 1987  and  before  August  1, 
1988,  the  person  may  elect  to  have  the 
provisions  of  this  part  apply  to  such  a 
contract  by  notifying  the  cotmty 
ccMnmittee  in  writing  of  such  election. 

(d)  The  regulations  set  fcMifa  at  Part 
795  of  this  title  shall  be  applicable  to 
Conservation  Reserve  Program 
contracts  «it«^  into  prior  to  December 
22, 1967,  and  to  Conservation  Reserve 
Program  contracts  entered  into  on  or 
after  such  date  and  before  August  1, 
1988,  if  the  person  has  not  made  the 
election  speciSed  in  paragraph  (c)  of 
this  section. 

(e)  This  part  shall  be  used  to 
determine  whether  certain  individuals 
or  legal  entities  are  to  be  treated  as  one 
person  or  as  separate  persons  for  the 
purpose  of  applying  the  pasmient 
limitation  iH'Ovisions  which  are 
applicable  to  the  programs  specified  in 
paragraph  (a)  of  this  section. 

(f)  In  cases  in  which  more  than  one 
provision  of  this  part  are  applicable,  the 
provision  which  a  most  restrictive  ^>all 
apply. 

(g)  Payments  made  to  pubUc  schools 
with  respect  to  land  which  is  owned  by 
a  public  school  district  and  payments 
made  to  a  State  with  reject  to  land 
owned  by  a  State  whidi  is  used  to 
maintain  a  public  school  shall  not  be 
subject  to  the  payment  limitations. 

§1497.2    Administratton. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the 
Executive  Vice  President.  CCC  and  the 
Administrator,  ASCS.  In  the  field,  the 
regulations  in  this  part  will  be 
administered  by  the  Agricultural 
Stabilization  and  Conservation  State 
and  coimty  committees  (herein  referred 
to  as  "State  and  county  committees". 
respectively). 

(b)  State  executive  directors,  county 
executive  directors  and  State  and 
county  committees  do  not  have 
authority  to  modify  or  waive  any  of  the 
provisions  of  this  part. 

(c)  The  State  committee  may  take  any 
action  authorized  or  required  by  this 
part  to  be  taken  by  the  county 
committee  which  has  not  been  taken  by 
such  committee.  The  State  committee 
may  also: 

(1)  Correct  or  require  a  county 
committee  to  correct  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  this  part  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  this  part 

(d)  No  delegation  herein  to  a  State  or 
county  committee  shall  preclude  the 
Executive  Vice  President,  CCC  and  the 
Administrator,  ASCS,  or  a  designee, 


from  determining  any  question  arismg 
under  this  part  or  from  reversing  or 
modifying  any  detennination  made  by  a 
State  or  county  committee. 

(e)  The  county  committee  ^all  make 
the  initial  "actively  engaged  in  farming" 
and  "person"  determinations  within  60 
days  after  the  producer  files  the 
required  forms  and  any  other  supporting 
documentation  needed  in  making  sudi 
determinations.  If  the  detennination  is 
not  made  within  60  days,  the  producer 
will  receive  a  determination  for  that 
program  year  which  reflects  the 
determination  sought  by  the  producer 
unless  the  Deputy  Administrator 
determines  that  the  producer  did  not 
follow  the  farm  operating  plan  which 
was  presented  to  the  county  committee 
for  such  year. 

(f)  The  county  committee  shall  take 
into  consideration  the  circumstances 
involving  individuals  who  have  died  or 
become  incapacitated  during  the 
program  year.  If  the  individual  dies  or  is 
incapacitated  before  a  determination  is 
made  that  the  individual  is  "actively 
engaged  in  farming."  the  representative 
of  the  deceased  individual's  estate  or 
the  incapacitated  individual,  or  other 
person  if  necessary,  must  provide  the 
county  committee  information  that 
verifies  that  such  individual  did  make  a 
conscious  effort  to  and  would  have  been 
determined  to  be  actively  engaged  in 
farming  if  not  for  the  individual's  death 
or  incapacitation.  If  the  individual  dies 
or  is  incapacitated  after  being 
determined  to  be  "actively  engaged  in 
farming."  the  cotmty  committee  shall 
allow  such  determination  to  be  in  el^ect 
for  that  program  year.  However,  the 
following  year  such  individual  or  the 
individual's  estate  must  meet  all 
necessary  requirements  in  order  to  be 
determined  to  be  "actively  ei^ged  in 
farming"  for  that  year. 

(g)  Data  furnished  by  the  producers 
will  be  used  to  determine  eligibility  for 
program  benefits.  Furnishing  the  data  is 
voluntary;  however,  without  it  program 
benefits  will  not  be  provided. 

§1497.3    Definitions. 

(a)  The  terms  defined  in  Part  719  of 
this  chapter  shall  be  apipticable  to  this 
part  and  all  documents  issued  in 
accordance  with  this  part  except  as 
otherwise  provided  in  this  section. 

(b)  The  following  definitions  shall  be 
applicable  to  this  part 

Active  Persona]  Labor.  Active 
personal  labor  is  personally  providing 
physical  activities  necessary  in  a 
farming  operation,  including  activities 
involved  in  land  preparation,  planting, 
cultivating,  harvesting,  and  marketing  of 
agricultural  commodities  in  the  farming 
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operation.  Other  physical  activities 
include  those  physical  activities 
required  to  establish  and  maintain 
conserving  cover  crops  or  conserving 
use  acreages  and  those  physical 
activities  necessary  in  livestock 
operations. 

Active  Personal  Management  Active 
personal  management  is  personally 
providing: 

(1)  The  general  supervision  and 
direction  of  activities  and  labor  involved 
in  the  farming  operation:  or 

(2)  Providing  services  (whether 
performed  on-site  or  off-site)  reasonably 
related  and  necessary  to  the  farming 
operation  including  any  of  the  following: 

(i)  Supervision  of  activities  necessary 
in  the  farming  operation,  including 
activities  involved  in  land  preparation, 
planting,  cultivating,  harvesting,  and 
marketing  of  agricultural  commodities, 
as  well  as  activities  required  to 
establish  and  maintain  conserving  cover 
crops  or  conserving  use  acreage  and 
activities  required  in  livestock 
operations. 

(ii)  Business-related  actions  which 
include  discretionary  decision-making: 

(iii)  Evaluation  of  the  fmancial 
condition  and  needs  of  the  farming 
operation; 

(iv)  Assistance  in  the  structuring  or 
preparation  of  flnancial  reports  or 
analyses  for  the  farming  operation; 

(v)  Consultations  in  or  structuring  of 
business-related  fmancing  arrangements 
for  the  farming  operation; 

(vi)  Marketing  and  promotion  of 
agricultural  commodities  produced  by 
the  farming  operation; 

(vii)  Acquiring  technical  information 
used  in  the  farming  operation;  or 

(viii)  Any  other  management  function 
reasonably  necessary  to  conduct  the 
farming  operation  and  for  which  service 
the  farming  operation  would  ordinarily 
be  charged  a  fee. 

Capital.  Capital  consists  of  the 
funding  provided  by  an  individual  or 
entity  to  the  farming  operation  in  order 
for  such  operation  to  conduct  farming 
activities.  In  determining  whether  an 
individual  or  entity  has  contributed 
capital  to  the  farming  operation,  such 
capital  must  have  been  derived  from  a 
fund  or  account  separate  and  distinct 
from  that  of  any  other  individual  or 
entity  involved  in  such  operation. 
Capital  does  not  include  the  value  of 
any  labor  or  management  which  is 
contributed  to  the  farming  operation.  A 
capital  contribution  may  be  a  direct  out- 
of-pocket  input  of  a  specified  sum  or  an 
amount  borrowed  by  the  individual  or 
entity.  With  respect  to  a  farming 
operation  which  consists  of  more  than 
one  individual  or  entity: 


(1)  Such  capital  which  is  contributed 
to  meet  the  requirements  of  S  1497.6(b) 
must  be  contributed  directly  by  the 
individual  or  entity  and  must  not  be 
acquired  as  a  result  of  a  loan  made  to: 

(i)  The  farming  operation  in  which  the 
individual  or  entity  has  an  interest; 

(ii)  Such  individual,  entity,  or  farming 
operation  by  the  farming  operation  or 
any  of  its  members,  beneficiaries  or 
related  entities:  or 

(iii)  Such  individual,  entity,  or  farming 
operation,  which  was  guaranteed  or 
secured  by  the  farming  operation  or  any 
of  its  members,  beneficiaries  or  related 
entities. 

(2)  Such  capital  which  is  contributed 
to  meet  the  requirements  of  S  1497.6(d) 
must  be  contributed  directly  by  the 
individual  or  entity  and  if  acquired  as  a 
result  of  a  loan  made  to  the  individuals 
or  entities  provided  in  items  (l)(i) 
through  (l)(iii)  of  this  definition  the  loan 
must  be  a  loan  bearing  the  prevailing 
interest  rate. 

Entity.  An  entity  is  a  corporation, 
joint  stock  company,  association,  limited 
partnership,  irrevocable  trust,  revocable 
trust,  estate,  charitable  organization,  or 
other  similar  organization  including  any 
such  organization  participating  in  the 
farming  operation  as  a  partner  in  a 
general  partnership,  a  participant  in  a 
joint  venture,  a  grantor  of  a  revocable 
trust,  or  as  a  participant  in  a  similar 
organization. 

Equipment.  Equipment  is  the 
machinery  and  implements  needed  by 
the  farming  operation  to  conduct 
activities  of  the  farming  operation 
including  machinery  and  implements 
involved  in  land  preparation,  planting, 
cultivating,  harx'esting,  or  marketing  of 
the  crops  involved.  Equipment  also 
includes  machinery  and  implements 
needed  to  establish  and  maintain 
conservation  cover  crops  or 
conservation  use  acreages  and  those 
needed  to  conduct  livestock  operations. 
With  respect  to  a  farming  operation 
which  consists  of  more  than  one 
individual  or  entity: 

(1)  Such  equipment  which  is 
contributed  to  meet  the  requirements  of 
§  1497.6(b)  must  be  contributed  directly 
by  the  individual  or  entity  and  must  not 
have  been  acquired  as  a  result  of  a  loan 
made  to: 

(i)  The  farming  operation  in  which  the 
individual  or  entity  has  an  interest; 

(ii)  Such  individual,  entity,  or  farming 
operation  by  the  farming  operation  or 
any  of  its  members,  beneficiaries  or 
related  entities;  or 

(iii)  Such  individual,  entity,  or  farming 
operation,  which  was  guaranteed  or 
secured  by  the  farming  operation  or  any 
of  its  members,  beneficiaries,  or  related 
entities. 


(2)  Such  equipment  which  is 
contributed  to  meet  the  requirements  of 
S  1497.6(d)  must  be  contributed  directly 
by  the  individual  of  entity  and  if 
acquired  as  a  result  of  a  loan  made  to 
the  individuals  or  entities  provided  in 
items  (l)(i)  through  (l)(iii)  of  this 
definition  the  loan  must  be  a  loan 
bearing  the  prevailing  interest  rate. 

(3)  Such  equipment  may  be  leased 
from  any  source.  If  such  equipment  is 
leased  from  another  individual  or  entity 
with  an  interest  in  the  farming 
operation,  the  equipment  must  be  leased 
at  a  fair  market  value. 

Family  Member.  The  term  "family 
member"  means  an  individual  to  whom 
another  member  in  the  farming 
operation  is  related  as  lineal  ancestor, 
lineal  descendant,  or  sibling,  including 
spouses  of  those  family  members  who 
do  not  make  a  significant  contribution  to 
the  farming  operation  themselves. 

Farming  operation.  A  farming 
operation  is  a  business  enterprise 
engaged  in  the  production  of  agricultural 
products  which  is  operated  by  an 
individual  or  entity  which  is  eligible  to 
receive  payments,  directly  or  indirectly, 
under  one  or  more  of  the  programs 
specified  in  §  1497.1. 

Joint  operation.  A  joint  operation  is  a 
general  partnership,  joint  venture,  or 
other  similar  business  organization. 

Land.  Land  is  farmland  consisting  of 
cropland,  pastureland,  wetland,  or 
rangeland  which  meets  the  specific 
requirements  of  the  applicable  program. 
With  respect  to  a  farming  operation 
which  consists  of  more  than  one 
individual  or  entity: 

(1)  Such  land  which  is  contributed  to 
meet  the  requirements  of  S  1497.6(b) 
must  be  contributed  directly  by  the 
individual  or  entity  and  must  not  have 
been  acquired  as  a  result  of  a  loan  made 
to: 

(i)  The  farming  operation  in  which  the 
individual  or  entity  has  an  interest; 

(ii)  Such  individual,  entity,  or  farming 
operation  by  the  farming  operation  or 
any  of  its  members,  beneficiaries,  or 
related  entities;  or 

(iii)  Such  individual,  entity,  or  farming 
operation,  which  was  guaranteed  or 
secured  by  the  farming  operation  or  any 
of  its  members,  beneficiaries,  or  related 
entities. 

(2)  Such  land  which  is  contributed  to 
meet  the  requirements  of  S  1497.6(d) 
must  be  contributed  directly  by  the 
individual  or  entity  and  if  acquired  as  a 
result  of  a  loan  made  to  the  individuals 
or  entities  provided  in  items  (l)(i) 
through  (l)(iii)  of  this  definition  the  loan 
must  be  a  loan  bearing  the  prevailing 
interest  rate. 
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(3)  Such  land  may  be  teased  from  any 
source.  If  such  land  is  leased  from 
another  individual  or  entity  with  an 
interest  in  the  farming  operation,  the 
land  must  be  leased  at  a  fair  market 
value. 

Payment.  A  payment  includes: 

(1)  With  respect  to  the  programs 
speciHed  in  (  1497.1  paragraph  (a)  (1) 
and  (2): 

(i)  Any  part  of  any  payment  that  is 
determined  by  the  Deputy  Administrator 
to  represent  compensation  for  resource 
adjustment  (excluding  land  diversion 
payments)  or  public  access  for 
recreation; 

(ii)  Any  disaster  payment  made  under 
one  or  more  of  the  annual  programs  for 
a  commodity  established  under  the 
Agricultural  Act  of  1949: 

(iii)  Any  gain  realized  by  a  producer 
from  repaying  a  loan  for  a  crop  of 
wheat,  feed  grains,  upland  cotton,  rice, 
or  honey  at  the  rate  permitted  under 
section  107D(a){5).  105C(aK4), 
103A(a)(5).  10lA{a)(5),  or  201(b)(2), 
respectively,  of  the  Agricultural  Act  of 
1949,  or  any  gain  realized  by  a  producer 
from  repaying  a  loan  for  a  crop  of  any 
other  commodity  at  a  lower  level 
established  than  the  original  loan  level 
under  the  Agricultural  Act  of  1949; 

(iv)  Any  deficiency  payment  received 
for  a  crop  of  wheat  or  feed  grains  under 
section  107D(c)(l)  or  105C{c)(l). 
respectively,  or  the  Agricultural  Act  of 
1949  as  the  result  of  a  reduction  of  the 
loan  level  for  such  crop  under  section 
107D(a)(4)  or  105C(a)(3)  of  the 
Agricultural  Act  of  1949: 

(v)  Any  loan  deficiency  payment 
received  for  a  crop  of  wheat,  feed 
grains,  upland  cotton,  or  rice  under 
section  107D(b).  105C(b).  103A(b).  or 
lOlA(g),  respectively,  of  the  Agricultural 
Act  of  1949; 

(vi)  Any  inventory  reduction  payment 
received  for  a  crop  of  wheat,  feed 
grains,  upland  cotton,  or  rice  under 
section  107D{g),  105C(g),  103A(g],  or 
lOlA(g).  respectively,  of  the  Agricultural 
Act  of  1949;  and 

(vii)  With  respect  to  the  Conservation 
Reserve  Program,  annual  rental 
payments. 

Permitted  Entity.  A  permitted  entity  is 
an  entity  designated  annually  by  an 
individual  which  is  to  receive  a 
payment,  loan,  or  benefit  under  a 
program  specified  in  §  1497.1. 

Person.  (1)  A  person  is: 

(i)  An  individual,  including  any 
individual  participating  in  a  farming 
operation  as  a  partner  in  a  general 
partnership,  a  participant  in  a  joint 
venture,  or  a  participant  in  a  similar 
entity; 

(ii)  A  corporation,  joint  stock 
company,  association,  limited 


partnership,  irrevocabls  trust,  revocable 
trust  together  with  the  grantor  of  the 
trust,  estate,  or  charitable  organization, 
including  any  such  entity  or 
organization  participating  in  the  farming 
operation  as  a  partner  in  a  general 
partnership,  a  participant  in  a  joint 
venture,  a  grantor  of  a  revocable  trust, 
or  as  a  participant  in  a  similar  entity; 
and 

(iii)  A  State,  political  subdivision,  or 
agency  thereof. 

(2)  In  order  for  an  individual  or  entity 
other  than  an  individual  or  entity  who  is 
a  member  of  a  joint  operation  to  be 
considered  a  separate  person  for  the 
purposes  of  this  part,  in  addition  to 
other  provisions  of  this  part,  the 
individual  or  entity  must: 

(i)  Have  a  separate  and  distinct 
interest  in  the  land  or  the  crop  involved; 

(ii)  Exercise  separate  responsibility 
for  such  interest:  and 

(iii)  Maintain  funds  or  accounts 
separate  from  that  of  any  other 
individual  or  entity  for  such  interest. 

(3)  With  respect  to  an  individual  or 
entity  who  is  a  member  of  a  joint 
operation,  such  individual  or  entity  will 
have  met  the  requirements  of  paragraph 
(2)  of  this  definition  if  the  joint  operation 
meets  the  requirements  of  such 
paragraph. 

(4)  Any  cooperative  association  of 
producers  that  markets  commodities  for 
producers  with  respect  to  the 
commodities  so  marketed  for  producers 
shall  not  be  considered  to  be  a  person. 

Public  School.  A  public  school  is  a 
primary,  elementary,  secondary  school, 
college,  or  university  which  is  directly 
administered  under  the  authority  of  a 
governmental  body  or  which  receives  a 
predominant  amount  of  its  financing 
from  public  funds. 

Related  entity.  A  related  entity  is  an 
entity  in  which  a  member  of  a  farming 
operation,  which  consists  of  two  or  more 
entities,  has  an  interest,  either  directly 
or  indirectly. 

Significant  Contribution.  A  significant 
contribution  is  the  provision  of  the 
following  to  a  farming  operation  by  an 
individual  or  entity: 

(l)(i)  With  respect  to  land,  capital,  or 
equipment  contributed  by  an  individual 
or  entity,  a  contribution  which  has  a 
value  which  is  equal  to  at  least  50 
percent  of  the  individual's  or  entity's 
commensurate  share  of: 

(A)  The  total  value  of  the  capital 
necessary  to  conduct  the  farming 
operation: 

(B)  The  total  rental  value  of  the  land 
necessary  to  conduct  the  farming 
operation; 

(C)  The  total  rental  value  of  the 
equipment  necessary  to  conduct  the 
farming  operation;  or 


(ii)  If  the  contribution  by  an  individual 
or  entity  consists  of  any  combination  of 
land,  capital,  and  equipment,  such 
combined  contribution  must  have  a 
value  which  is  equal  to  30  percent  of  the 
individual's  or  entity's  commensurate 
share  of  the  total  value  of  the  farming 
operation; 

(2)  With  respect  to  active  personal 
labor,  an  amount  which  is  the  smaller  of: 

(i)  1.000  hours  per  calendar  yean  or 
(ii)  50  percent  of  the  total  hours  which 
would  be  required  to  conduct  a  farming 
operation  which  is  comparable  in  size  to 
such  individual's  or  entity's 
commensurate  share  in  the  farming 
operation: 

(3)  With  respect  to  active  personal 
management,  activities  which  are 
critical  to  the  profitability  of  the  farming 
operation,  taking  into  consideration  the 
individual's  or  entity's  commensurate 
share  in  the  farming  operation;  and 

(4)  With  respect  to  a  combination  of 
active  personal  labor  and  active 
personal  management,  when  neither 
contribution  meets  the  requirements  of 
paragraphs  (2)  and  (3)  of  this  definition, 
a  combination  of  active  personal  labor 
and  active  personal  management  when 
viewed  together  which  results  in  a 
critical  impact  on  the  profitability  of  the 
farming  operation  in  an  amount  at  least 
equal  to  either  the  significant 
contribution  of  active  personal  labor  or 
active  personal  management  as 
provided  in  paragraphs  (2)  and  (3)  of 
this  definition. 

Substantial  Beneficial  Interest  A 
substantial  beneficial  interest  in  any 
entity  is  an  interest  of  10  percent  or 
more.  In  determining  whether  such  an 
interest  equals  at  least  10  percent,  ail 
interests  in  the  entity  which  are  owned 
by  an  individual  or  entity  directly  or 
indirectly  through  such  means  as 
ownership  of  a  corporation  which  owns 
the  entity  shall  be  taken  into 
consideration.  In  order  to  ensure  that 
the  provisions  of  this  part  are  not 
circimivented  by  an  individual  or  entity, 
the  Deputy  Administrator  may 
determine  that  an  ownership  interest 
requirement  of  less  than  10  percent  shall 
be  applied  to  such  individual  or  entity. 

Total  Value  of  the  Farming  Operation. 
The  total  value  of  the  farming  operation 
is  the  total  of  the  costs,  excluding  the 
value  of  active  personal  labor  and 
active  personal  management  which  is 
contributed  by  a  person  who  is  a 
member  of  the  farming  operation, 
needed  to  carry  out  the  farming 
operation  for  the  year  for  which  the 
determination  is  made. 
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§  1497.4 
persons. 


Timing  for  determining  status  of 


(a)  Except  as  otherwise  set  forth  in 
this  part,  the  status  of  an  individual  or 
entity  on  April  1  of  the  current  year,  or 
such  other  date  as  may  be  determined 
and  announced  by  the  Deputy 
Administrator,  shall  be  the  basis  on 
which  determinations  are  made  in 
accordance  with  this  part  for  the  year  in 
which  the  determination  is  made. 

(b)  Actions  taken  by  an  individual  or 
entity  after  April  1,  or  such  other  date  as 
may  be  determined  and  announced  by 
the  Deputy  Administrator,  but  on  or 
before  the  fmal  harvest  date  of  the  last 
program  crop  in  the  area,  as  determined 
by  the  Deputy  Administrator,  shall  not 
be  used  to  determine  whether  there  has 
been  an  increase  in  the  number  of 
persons  for  the  current  year.  Actions 
taken  by  a  person  after  April  1,  or  such 
other  date  as  may  be  determined  and 
announced  by  the  Deputy 
Administrator,  but  on  or  before  the 
harvest  of  the  last  program  crop  in  the 
area,  shall  be  used  to  determine  whether 
there  has  been  a  decrease  in  the  number 
of  persons  for  the  current  year. 

§1497.5    Umltstiononthenumljerof 
entities  ttirougl)  wlilcti  an  Individual  or 
entity  may  receive  a  payment  and  required 
notification. 

(a)  An  individual  shall  receive  a 
payment  under  a  program  specified  in 

§  1497.1  either  directly  or  indirectly  from 
no  more  than  three  permitted  entities. 
An  individual  which  receives  such  a 
payment  shall  notify  the  county 
committee  in  the  county  in  which  such 
individual  maintains  a  farming 
operation  whether  or  not  the  farming 
operation  is  to  be  considered  a 
permitted  entity.  An  individual  shall 
only  receive  such  payments  as  a  result 
of  a  farming  operation  conducted  by: 

(1)  The  individual  and  by  no  more 
than  two  entities  in  which  the  individual 
holds  a  substantial  beneficial  interest;  or 

(2)  No  more  than  three  entities  in 
which  the  individual  holds  a  substantial 
beneficial  interest. 

(b)  Each  entity  entering  into  a  contract 
or  agreement  under  a  program  specified 
in  §  1497.1  shall,  by  the  date  the  contract 
or  agreement  is  submitted  to  the  county 
committee,  notify  in  writing: 

(1)  Each  individual  or  other  entity  that 
acquires  or  holds  an  interest  in  such 
entity  of  the  requirements  and 
limitations  provided  in  this  part:  and 

(2)  The  county  committee  of  the  name 
and  social  security  number  of  each 
individual  and  the  name  and  taxpayer 
identification  number  of  each  entity  that 
holds  or  acquires  a  substantial 
beneficial  interest  in  such  entity. 


(c)(l]  An  individual  or  entity  that 
holds  a  substantial  beneficial  interest  in 
more  than  the  number  of  permitted 
entities  specified  in  paragraph  (a)  of  this 
section  for  which  a  contract  or 
agreement  has  been  submitted  to  the 
county  committee  shall  notify  the  county 
committee,  in  each  county  in  which  they 
conduct  a  farming  operation,  in  writing 
of  those  entities  that  shall  be  considered 
as  permitted  entities  by  a  date  as 
determined  and  announced  by  the 
Deputy  Administrator  following  the  date 
the  contract  or  agreement  was 
submitted  to  the  county  committee. 

(2)  The  remaining  entities  in  which  the 
individual  or  entity  holds  a  substantial 
beneficial  interest  shall  be  notified  that 
such  entity  is  subject  to  reductions  in 
the  payments  earned  by  the  remaining 
entity.  Such  a  reduction  shall  be  made  in 
an  amount  that  bears  the  same 
relationship  to  the  full  payment  that  the 
individual's  interest  in  the  entity  bears 
to  all  interests  in  the  entity.  The 
remaining  entity's  members  shall  have 
the  opportunity  to  adjust  among 
themselves  their  proportionate  shares  of 
the  program  benefits  in  the  designated 
entity  or  entities  before  such  reductions 
are  made. 

(d)  If  an  individual  or  entity  fails  to 
make  such  a  notification  as  specified  in 
paragraph  (c)  of  this  section,  all  entities 
in  which  the  individual  or  entity  holds  a 
substantial  beneficial  interest  shall  be 
subject  to  a  reduction  in  payments  in  the 
manner  specified  in  paragraph  (c)(2)  of 
this  section. 

§  1497.6    General  provisions  for 
determining  wtiettter  an  Individual  or  entity 
is  actively  engaged  In  farming. 

(a)  To  be  considered  a  person  who  is 
eligible  to  receive  payments  with 
respect  to  a  particular  farming 
operation,  a  person  must  be  an 
individual  or  entity  actively  engaged  in 
farming  with  respect  to  such  operation. 

(b)  Actively  engaged  in  farming 
means,  except  as  otherwise  provided  in 
this  part,  that  the  individual  or  entity, 
independently  makes  a  significant 
contribution  to  a  farming  operation,  of: 

(1)  Capital,  equipment,  or  land,  or  a 
combination  of  capital,  equipment,  or 
land;  and 

(2)  Active  personal  labor  or  active 
personal  management,  or  a  combination 
of  active  personal  labor  and  active 
personal  management. 

(c)  In  determining  if  the  individual  or 
entity  is  actively  contributing  a 
significant  amount  of  active  personal 
labor  or  active  personal  management 
the  following  factors  shall  be  taken  into 
consideration: 

(1)  The  types  of  crops  produced  by  the 
farming  operation; 


(2)  The  normal  and  customary  farming 
practices  of  the  area;  and 

(3)  The  total  amount  of  labor  and 
management  which  is  necessary  for 
such  a  farming  operation  in  the  area. 

(d)  In  order  to  be  considered  to  be 
actively  engaged  in  farming  an 
individual  or  entity  specified  in  §  1497.7 
through  S  1497.15  must  have: 

(1)  A  share  of  the  profits  or  losses 
from  the  farming  operation  which  is 
commensurate  with  the  individual's  or 
entity's  contribution  to  the  operation; 
and 

(2)  Contributions  to  the  farming 
operation  which  are  at  risk. 

§1497.7    individuais. 

(a)  An  individual  shall  be  considered 
to  be  actively  engaged  in  farming  with 
respect  to  a  farming  operation  if  the 
individual  makes  a  significant 
contribution  of: 

(1)  Capital,  equipment,  or  land,  or  a 
combination  of  capital,  equipment,  or 
land:  and 

(2)  Active  personal  labor  or  active 
personal  management,  or  a  combination 
of  active  personal  labor  and  active 
personal  management. 

§1.497.8    Joint  operatlona. 

(a)  Members  of  a  joint  operation  must 
furnish  satisfactory  evidence  that  their 
contributions  of  land,  labor, 
management,  equipment,  or  capital  to 
the  joint  operation  are  commensurate 
with  their  claimed  shares  of  the  profits 
or  losses  of  the  joint  operation. 

(b)  A  member  shall  be  considered  to 
be  actively  engaged  in  farming  with 
respect  to  a  farming  operation  if  the 
member  makes  a  significant 
contribution  of: 

(1)  Capital,  equipment,  or  land  or  a 
combination  of  capital,  equipment,  or 
land;  and 

(2)  Active  personal  labor  or  active 
personal  management  or  a  combination 
of  active  personal  labor  and  active 
personal  management. 

(c)  If  a  joint  operation  separately 
makes  a  significant  contribution  of 
capital,  equipment,  or  land,  or  a 
combination  of  capital,  equipment,  or 
land,  and  the  joint  operation  meets  the 
provisions  of  S  1497.6(d),  the  members  of 
the  joint  operation  who  make  a 
significant  contribution  of  active 
personal  labor,  active  personal 
management,  or  a  combination  of  active 
personal  labor  and  active  personal 
management  to  the  farming  operation 
shall  be  considered  to  be  actively 
engaged  in  farming  with  respect  to  such 
farming  operation. 

(d)  Each  individual  who  shares  in  the 
profits  or  losses  of  such  farming 
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operation  shall  be  considered  to  be  a 
separate  person  only  if  the  individual  is 
actively  engaged  in  the  farming 
operation. 

§  1497.9    Limited  partnerships, 
corporations  and  ottwr  similar  entities. 

(a)  A  limited  partnership,  corporation, 
or  other  similar  entity  shall  be 
considered  to  be  actively  engaged  in 
farming  with  respect  to  a  farming 
operation  if: 

(1)  The  entity  separately  makes  a 
significant  contribution  to  the  farming 
operation  of  capital,  equipment,  or  land, 
or  a  combination  of  capital,  equipment, 
or  land;  and 

(2)  The  partners,  stockholders,  or 
members  collectively  make  a  significant 
contribution,  whether  compensated  or 
not  compensated,  of  active  personal 
labor,  active  personal  management,  or  a 
combination  of  active  personal  labor 
and  active  personal  management  to  the 
farming  operation.  The  combined 
beneficial  interest  of  all  the  partners, 
stockholders,  or  members  providing 
active  personal  labor  or  active  personal 
management,  or  a  combination  of  active 
personal  labor  or  active  personal 
management  must  be  at  least  50  percent. 

(b)  A  limited  partnership,  corporation, 
or  other  similar  entity  shall  be 
considered  to  be  a  person  separate  from 
an  individual  partner,  stockholder,  or 
member  except  that  a  Hmited 
partnership,  corporation,  or  other  similar 
entity  in  which  more  than  50  percent  of 
the  interest  in  such  limited  partnership, 
corporation,  or  other  similar  entity  is 
owned  by  an  individual  (including  the 
interest  owned  by  the  individual's 
spouse,  minor  children,  and  trusts  for 
the  benefit  of  such  minor  children)  or  by 
an  entity  shall  not  be  considered  as  a 
separate  person  from  such  individual  or 
entity. 

(c)  if  the  same  two  or  more 
individuals  or  entities  own  more  than  50 
percent  of  the  interest  in  each  of  two  or 
more  limited  partnerships,  corporations, 
or  other  similar  entities  engaged  in 
farming,  all  such  limited  partnerships, 
corporations,  or  other  similar  entities 
shall  be  considered  to  be  one  person. 

(d)  The  percentage  share  of  the 
interest  in  a  limited  partnership, 
corporation,  or  other  similar  entity 
which  is  owned  by  an  individual  or 
other  entity  shall  be  determined  as  of 
April  1,  or  such  other  date  as  may  be 
determined  and  announced  by  the 
Deputy  Administrator.  If  a  partner, 
stockholder,  or  member  acquires  an 
interest  in  the  limited  partnership, 
corporation,  or  other  similar  entity  after 
such  date,  and  on  or  before  the  harvest 
of  the  last  program  crop  in  the  area  as 
determined  by  the  Deputy 


Administrator,  the  amount  uf  any  such 
interest  shall  be  included  in  determining 
the  total  ownership  interest  of  such 
partner,  stockholder,  or  member. 

(e)  Where  there  is  only  one  class  of 
stock  or  other  similar  unit  of  ownership, 
an  individual's  or  entity's  percentage 
share  of  the  limited  partnership, 
corporation,  or  other  similar  entity  shall 
be  based  upon  the  outstanding  shares  of 
stock  or  other  similar  unit  of  ownership 
held  by  the  individual  or  entity  and 
compared  to  the  total  outstanding 
shares  of  stock  or  other  similar  unit  of 
ownership.  If  the  limited  partnership, 
corporation,  or  other  similar  entity  has 
more  than  one  class  of  stock  or  other 
unit  of  ownership,  the  percentage  share 
of  the  limited  partnership,  corporation, 
or  other  similar  entity  owned  by  an 
individual  or  entity  shall  be  determined 
by  the  Deputy  Administrator  on  the 
basis  of  market  quotations.  If  market 
quotations  are  lacking  or  are  too  scarce 
to  be  recognized,  such  percentage  share 
shall  be  determined  by  the  Deputy 
Administrator  on  the  basis  of  all 
relevant  factors  affecting  the  fair  market 
value  of  such  stock  or  other  unit  of 
ownership,  including  the  various  rights 
and  privileges  which  are  attributed  to 
each  such  class. 

§  1497.10    Irrevocable  trusts. 

(a)  An  irrevocable  trust  shall  be 
considered  to  be  actively  engaged  in 
farming  with  respect  to  a  farming 
operation  if: 

(1)  The  entity  separately  makes  a 
significant  contribution  to  the  farming 
operation  of  capital,  equipment,  or  land, 
or  a  combination  of  capital,  equipment, 
or  land;  and 

(2)  The  income  beneficiaries 
collectively  make  a  significant 
contribution  of  active  personal  labor  or 
active  personal  management,  or  a 
combination  of  active  personal  labor 
and  active  personal  management  to  the 
farming  operation. 

(b)  An  irrevocable  trust  shall  be 
considered  to  be  a  person  separate  from 
the  individual  income  beneficiaries  of 
the  trust  except  that  an  irrevocable  trust 
which  has  a  sole  income  beneficiary 
shall  not  be  considered  to  be  a  separate 
person  from  such  income  beneficiary. 

(c)  Where  two  or  more  irrevocable 
trusts  have  common  income 
beneficiaries  (including  a  spouse  and 
minor  children)  with  more  than  a  50 
percent  interest,  all  such  trusts  shall  be 
considered  to  be  one  person. 

§  1 497. 1 1    Revocable  trusts. 

(a)  A  revocable  trust  shall  be 
considered  to  be  actively  engaged  in 
farming  with  respect  to  a  farming 
operation  if: 


(1)  The  entity  separately  makes  a 
significant  contribution  to  the  farming 
operation  of  capital,  equipment,  or  land, 
or  a  combination  of  capital,  equipment, 
or  land;  and 

(2)  The  beneficiaries  collectively  make 
a  significant  contribution  of  active 
personal  labor,  active  personal 
management,  or  a  combination  of  active 
personal  labor  and  active  personal 
management  to  the  operation. 

(b)  A  grantor  and  the  revocable  trust 
shall  be  considered  to  be  one  person. 

§  1497.12    Estates. 

(a)  For  two  program  years  after  the 
program  year  in  which  an  individual 
dies  the  individual's  estate  shall  be 
considered  to  be  actively  engaged  in 
farming  if: 

(1)  The  estate  makes  a  significant 
contribution  of  either 

(i)  Capital,  equipment,  or  land;  or 
(ii)  A  combination  of  capital, 
equipment,  or  land;  and 

(2)  The  personal  representative  or 
heirs  of  the  estate  collectively  make  a 
significant  contribution  of  either 

(i)  Active  personal  labor  or  active 
personal  management;  or 

(ii)  A  combination  of  active  personal 
labor  and  active  personal  management. 

(b)  If  the  deceased  individual  would 
have  been  considered  to  be  one  person 
with  respect  to  an  heir,  the  estate  shall 
also  be  considered  to  be  one  person 
with  such  heir. 

(c)  After  the  period  set  forth  in 
paragraph  (a)  of  this  section,  the 
deceased  individual's  estate  shall  not  be 
considered  to  be  actively  engaged  in 
farming  unless,  on  a  case  by  case  basis, 
the  Deputy  Administrator  determines 
that  the  estate  has  not  been  settled 
primarily  for  the  purpose  of  obtaining 
program  payments. 

§  1497.13    Landowners. 

A  person  who  is  a  landowner, 
including  landowners  with  an  undivided 
interest  in  land,  contributing  owned  land 
to  the  farming  operation  shall  be 
considered  to  be  actively  engaged  in 
farming  if  the  landowner  receives  rent 
or  income  for  such  use  of  the  land  based 
on  the  land's  production  or  the 
operation's  operating  results.  A 
landowner  also  includes  a  member  of  a 
joint  operation  when  the  joint  operation 
holds  title  to  land  in  the  name  of  the 
joint  operation  if  the  joint  operation  or 
its  members  submit  adequate 
documentation  to  determine  that,  upon 
dissolution  of  the  joint  operation,  the 
title  to  the  land  owned  by  the  joint 
operation  will  revert  to  such  a  member 
of  such  joint  operation. 


-s 


BEST  COPY  AVAILABLE 


28579 


Federal  Rejecter  /  Vol.  53.  No.  151  /  Friday,  August  5.  1986  /  Rules  and  Regulations 


§1497.14    Fwnllyi 

With  respect  to  a  famung  operation 
conducted  by  persons,  a  ractjority  of 
whom  are  individuals  who  are  family 
members,  an  adult  family  member  who 
makes  a  significant  contributien  of 
active  personal  management,  active 
personal  labor,  or  a  combination  of 
active  personal  labor  and  active 
personal  management  shall  be 
considered  to  be  actively  engaged  in 
farming. 


§  1497.15 

A  sharecropper  who  makes  a 
significant  contribution  of  active 
personal  labor  to  the  farming  operation 
shall  be  considered  to  be  actively 
engaged  in  farming. 

§1497.16    Casli  rant  tenants. 

Any  tenant  that  conducts  a  fanning 
operation  in  which  the  tenant  rents  the 
land  for  cash  or  a  crop  share  guaranteed 
as  to  the  amount  of  the  comrauodity  shall 
be  considered  to  be  the  same  person  as 
the  landlord  unless  the  tenant  makes  a 
significant  contribution  to  the  farming 
operation  of: 

(a)  Active  personal  labor  and  capital, 
land  or  equipment:  or 

(b)  Active  personal  management  and 
equipment.  If  such  equipment  is  leased 
by  the  tenant  from: 

(1)  The  landlord,  the  lease  most  reflect 
the  fair  market  value  of  the  equipment 
leased. 

(2)  The  same  individual  or  entity  that 
is  providing  hired  labor  to  the  farming 
operation,  the  contracts  for  the  lease  of 
the  equipment  and  for  the  hired  labor 
must  be  two  separate  contracts  which 
reflect  the  fair  market  value  of  the 
leased  equipment  and  the  hired  labor 
and  the  tenant  must  exercise  complete 
control  over  the  use  of  a  significant 
amount  of  the  equipment  during  the 
current  crop  year. 

§1497.17    Parsons  not  oonsidw«d  to  b* 
activsly  wiQagad  in  farmlns. 

An  individual  or  entity  who  does  not 
meet  any  of  the  provisions  of  §  1497.7 
through  1497.15  and  a  landowner  who 
rents  land  to  a  farming  operation  for 
cash  or  a  crop  share  guaranteed  as  to 
the  amount  of  the  commodity  shall  not 
be  considered  to  be  actively  engaged  in 
farming. 

§  1497.18    Ctiangas  ki  farming  oparations. 

(a)  Any  change  in  a  farming  operation 
that  would  increase  the  number  of 
persons  must  be  bona  fide  and 
substantive.  The  addition  of  a  family 
member  to  a  farming  operation  in 
accordance  with  S  1497.14  shall  be 
considered  to  be  such  a  change,  except 
that  such  an  addition  will  not  affect  the 


status  of  any  other  individual  or  entity 
which  is  added  to  the  fanning  operation. 
A  change  in  a  fanning  operation  in  a 
previous  year  that  was  not  considered 
to  be  bona  fide  and  substantive  shall  not 
increase  the  number  of  persons  in  a 
subsequent  year.  If  bona  fide,  the 
following  shall  be  considered  to  be 
substantive  changes  in  the  fanning 
operation: 

(1)  With  respect  to  a  landowner  only, 
a  change  from  a  cash  rent  to  a  share 
rent; 

(2)  An  increase  through  the 
acquisition  of  land  not  previously 
involved  in  the  farming  operation  of 
approximately  20  percent  or  more  in  the 
total  cropland  involved  in  the  farming 
operation  if  such  cropland  has  crop 
acreage  bases  which  are  at  least  normal 
for  the  area: 

[3]  A  change  in  ownership  by  sale  or 
gift  of  a  si^ificant  amount  of  equipment 
from  an  individual  or  entity  who 
previously  has  been  engaged  in  a 
farming  operation  to  an  individual  or 
entity  who  has  not  been  involved  in 
such  operation.  The  sale  or  gift  of 
equipment  will  be  considered  to  be  bona 
fide  and  substantive  only  if  the 
transferred  amount  of  such  equipment  is 
commensurate  with  the  new  individual's 
or  entity's  share  of  the  farming 
operation;  or 

(4)  A  change  in  ownership  by  sale  or 
gift  of  a  significant  amount  of  land  from 
an  individual  or  entity  who  previously 
has  been  engaged  in  a  farming  operation 
to  an  individual  or  entity  who  has  not 
been  involved  in  such  operation.  The 
sale  or  gift  of  land  will  be  considered  to 
be  bona  fide  and  substantive  only  if  the 
transferred  amount  of  such  land  is 
commensurate  with  the  new  individual's 
or  entity's  share  of  the  farming 
operation. 

(5)  The  Deputy  Administrator  may 
determine  other  bona  Hde  changes  to  be 
substantive. 

§1497.19    Husband  and  wifa. 

With  respect  to  any  married  couple, 
the  husband  and  wife  shall  be 
considered  to  be  one  person  except  that 
a  husband  and  wife,  who  prior  to  their 
marriage  were  separately  engaged  in 
unrelated  fanning  operations,  will  be 
determined  to  be  separate  persons  with 
respect  to  such  farming  operations  so 
long  as  such  operations  remains 
separate  and  distinct  from  any  fanning 
operation  conducted  by  the  other 
spouse. 

§1497.20    Minor  chHdraa 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  minor,  including  a 
minor  who  is  the  beneficiary  of  a  trust 
or  who  is  an  heir  of  an  estate,  and  the 


parent  or  any  court-appoin'ed  person 
such  as  a  guardian  or  conservator  who 
is  responsible  for  the  minor  shall  be 
considered  to  be  one  person. 

(b)  A  minor  may  be  considered  to  be  a 
separate  person  from  the  minor's  parent 
or  any  court  appointed  person  such  as  a 
guardian  or  conservator  who  is 
responsible  for  the  minor  if  the  minor  is 
a  producer  on  a  farm  and  the  minor's 
parent  or  any  court  appointed  person 
such  as  a  guardian  or  conservator  who 
is  responsible  for  the  minor  does  not 
have  any  interest  in  the  farm  on  which 
the  minor  is  a  producer  or  in  any 
production  from  such  farm.  In  addition  it 
must  be  determined  that  the  minor 

(1)  Has  established  and  maintains  a 
separate  household  from  the  minor's 
parents  or  any  court-appointed  person 
such  as  a  guardian  or  conservator  who 
is  responsible  for  the  minor  and  such 
minor  personally  carries  out  the  fanning 
activities  with  respect  to  the  minor's 
farming  operation  for  which  there  is  a 
separate  accounting;  or 

(2)  Does  not  live  in  the  same 
household  as  such  minor's  parent  and: 

(i)  Is  represented  by  a  court-appointed 
guardian  or  conservator  who  is 
responsible  for  the  minor;  and 

(ii)  Ownership  of  the  farm  is  vested  in 
the  minor. 

(c)  A  person  shall  be  considered  to  be 
a  minor  until  the  age  18  is  reached. 
Court  proceedings  conferring  maiority 
on  a  person  under  16  years  of  age  will 
not  change  such  person's  status  as  a 
minor. 

§  1497^1    CharttaMa  organizaUona. 

Charitable  organizations,  including  a 
club,  society,  fraternal  or  religious 
organization,  shall  be  considered  to  be  a 
separate  person  to  the  extent  that  such 
an  entity  is  engaged  in  the  production  of 
crops  as  a  separate  person,  except 
where  the  land  or  the  proceeds  from  the 
farming  operation  may  revert  to  an 
entity  which  exercises  control  or 
authority  over  such  organization. 

§1497.22    Incyan  trMMi  vanturas. 

Payments  may  be  made  in  excess  of 
an  applicable  payment  limitation 
provision  with  respect  to  land  which  is 
owned  or  held  in  tnist  for  an  Indian 
tribal  council  and  not  rented  or 
otherwise  acquired  by  an  Indian  tribal 
venture  if  a  re8[>onsible  official  of  the 
Bureau  of  Indian  Affairs  (BIA)  or  the 
Indian  tribal  council  certifies  that  no 
payment  in  excess  of  such  limitation 
will  accrue  directly  or  indirectly  to  any 
individual  Indian,  including  the 
individual's  spouse  and  minor  children. 
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§  1497.23    States,  poUtlcal  sutxllvislons, 
and  agencies  thereof. 

A  State,  political  subdivision  and 
agencies  thereof  shall  be  considered  to 
be  one  person. 

§  1497.24    Scheme  or  device. 

(a)  All  or  any  part  of  the  payment 
otherwise  due  a  person  on  all  farms  in 
which  the  person  has  an  interest  may  be 
withheld  or  be  required  to  be  refunded  if 
the  person  adopts  or  participates  in 
adopting  a  scheme  or  device  which  is 
designed  to  evade  this  part  or  which  has 
the  effect  of  evading  this  part.  Such  acts 
shall  include,  but  are  not  limited  to: 

(1)  Concealing  information  which 
affects  the  application  of  this  part; 

(2)  Submitting  false  or  erroneous 
information;  or 

(3)  Creating  fictitious  entities  for  the 
purpose  of  concealing  the  interest  of  a 
person  in  a  farming  operation. 

(b)  If  the  Deputy  Administrator 
determines  that  any  person  has  adopted 
a  scheme  or  device  to  evade,  or  that  has 
the  purpose  of  evading,  the  provisions  of 
section  1001,  lOOlA.  or  lOOlC  of  the 
Food  Security  Act  of  1985  such  person 
shall  be  ineligible  to  receive  payments 
under  the  programs  specified  in 

§  1497.1(a)(lH3)  with  respect  to  the 
year  for  which  such  scheme  or  device 
was  adopted  and  the  succeeding  year. 

§  1497.2S    Joint  and  several  liabHity. 

If  two  or  more  individuals  or  entities 
are  considered  to  be  one  person  and  the 
total  payment  received  is  in  excess  of 
the  applicable  payment  limitation 
provision,  such  individuals  or  entities 
shall  be  jointly  and  severally  liable  for 
any  liability  which  arises  therefrom.  The 
provisions  of  this  section  shall  be 
applicable  in  addition  to  any  liability 
which  arises  under  a  criminal  or  civil 
statute. 

§  1497.26    Equitable  adjustments. 

(a)  Actions  taken  by  an  individual  or 
an  entity  in  good  faith  on  action  or 
advice  of  an  authorized  representative 
of  the  Deputy  Administrator  may  be 
accepted  as  meeting  the  requirements  of 
this  part  to  the  extent  the  Deputy 
Administrator  deems  necessary  in  order 
to  provide  fair  and  equitable  treatment 
to  such  individual  or  entity. 

(b)  In  cases  in  which  the  application 
of  this  part  will  reduce  payments  to  a 
farming  operation,  the  Deputy 
Administrator  may  waive  the 
application  of  the  provisionsof  §  1497.18 
with  respect  to  any  reorganization 
applied  for  prior  to  April  1, 1989,  or  such 
other  date  as  may  be  determined  and 
announced  by  the  Deputy 
Administrator,  to  the  extent  the  Deputy 
Administrator  determines  appropriate  to 


facilitate  equitable  reorganizations  that 
do  not  result  in  an  increase  in  payments. 

§1497.27    Appeals. 

(a)  Any  person  may  obtain 
reconsideration  and  review  of 
determinations  made  under  this  part  in 
accordance  with  the  appeal  regulations 
set  forth  at  Part  780  of  this  title.  With 
respect  to  such  appeals,  the  applicable 
reviewing  authority  shall: 

(1)  Schedule  a  hearing  with  respect  to 
the  appeal  within  45  days  following 
receipt  of  the  written  appeal;  and 

(2)  Issue  a  determination  within  60 
days  following  the  hearing. 

(b)  The  time  limitations  provided  in 
paragraph  (a)  of  this  section  shall  not 
apply  if: 

(1)  The  appellant,  or  the  appellant's 
representative,  requests  a  postponement 
of  the  scheduled  hearing; 

(2)  The  appellant,  or  the  appellant's 
representative,  requests  additional  time 
following  the  hearing  to  present 
additional  information  or  a  written 
closing  statement; 

(3)  The  appellant  has  not  timely 
presented  information  to  the  reviewing 
authority;  or 

(4)  An  investigation  by  the  Office  of 
Inspector  General  is  ongoing  or  a  court 
proceeding  is  involved  which  affects  the 
amount  of  payments  a  person  may 
receive. 

(c)  If  the  deadlines  provided  in 
paragraphs  (a)  and  (b)  of  this  section  are 
not  met,  the  relief  sought  by  the 
producer's  appeal  will  be  granted  for  the 
applicable  crop  year  unless  the  Deputy 
Administrator  determines  that  the 
producer  did  not  follow  the  farm 
operating  plan  which  was  presented 
initially  to  the  county  committee  for  the 
year  which  is  the  subject  of  the  appeal. 

(d)  An  appellant  may  waive  the 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section. 

§  1497.28    Paperwork  Reduction  Act 
assigned  number. 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  Chapter  35  and 
have  been  assigned  OMB  control 
number  0560-0096. 

6.  A  new  Part  1498  is  added  to  read  as 
follows: 

PART  1498— FOREIGN  PERSONS 
INELIGIBLE  FOR  PROGRAM  BENEFITS 


Sec. 

1498.5 

1498.6 

1498.7 

1498.8 

1498.9 


Sec. 

1498.1 

1498.2 

1498.3 

1498.4 


Applicability. 
Administration. 
Definitions. 
Ineligibility. 


Notification. 
Scheme  or  device. 
Equitable  relief. 
Appeals. 

Paperworii  Reduction  Act  assigned 
number. 
Authority:  Section  lOOlC  of  the  Food 
Security  Act  of  1985.  as  amended.  99  Slat. 
1444,  as  amended  (7  U.S.C.  1308,  et  seq.). 

§  1498.1    ApplicabHity. 

This  part  is  applicable  to  any  type  of 
payment,  loan,  and  benefit  made  with 
respect  to  1989  and  1990  crops.  This  part 
is  not  applicable  to  any  payment,  loan, 
and  benefit  which  is  made  with  respect 
to  the  production  of  a  commodity 
planted,  or  commodity  program  or 
Conservation  Reserve  Program  contract 
approved,  before  December  22, 1987. 

§  1498.2    Administration. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the 
Executive  Vice  President.  CCC,  and  the 
Administrator,  ASCS.  In  the  field,  the 
regulations  in  this  part  will  be 
administered  by  the  Agricultural 
Stabilization  and  Conservation  State 
and  county  committees  (herein  referred 
to  as  "State  and  county  committees', 
respectively).  State  and  county 
executive  directors  and  State  and 
county  committees  do  not  have 
authority  to  modify  or  waive  any  of  the 
provisions  of  this  part. 

(b)  The  State  committee  may  take  any 
action  authorized  or  required  by  this 
part  to  be  taken  by  the  county 
committee  which  has  not  been  taken  by 
such  committee.  The  State  committee 
may  also: 

(1)  Correct  or  require  a  county 
committee  to  correct  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  this  part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  this  part. 

(c)  No  delegation  herein  to  a  State  or 
county  committee  shall  preclude  the 
Executive  Vice  President,  CCC,  and  the 
Administrator,  ASCS,  or  a  designee, 
from  determining  any  question  arising 
under  this  part  or  from  reversing  or 
modifying  any  determination  made  by  a 
State  or  county  committee. 

§  1498.3    Definitions. 

(a)  The  terms  defined  in  Part  719  of 
this  chapter  shall  be  applicable  to  this 
part  and  all  documents  issued  in 
accordance  with  this  part,  except  as 
otherwise  provided  in  this  section. 

(b)  The  following  definitions  shall  be 
applicable  to  this  part: 
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Active  Personal  Labor.  Active 
personal  labor  is  personally  providing 
physical  activities  necessary  in  a 
farming  operation,  including  activities 
involved  in  land  preparation,  planting, 
cultivating,  harvesting,  and  marketing  of 
agricultural  commodities  in  the  farming 
operation.  Other  physical  activities 
include  those  physical  activities 
required  to  establish  and  maintain 
conserving  cover  crops  or  conserving 
use  acreages  and  those  physical 
activities  necessary  in  livestock 
operadons. 

Alien.  Any  person  not  a  citizen  or 
national  of  the  United  States. 

Capital.  Capital  consists  of  the 
funding  provided  by  an  individual  or 
entity  to  the  fanning  operation  in  order 
for  such  operation  to  conduct  farming 
activities,  in  determining  whether  an 
individual  or  entity  has  contributed 
capital  to  the  farming  operation,  such 
capital  must  have  been  derived  from  a 
fund  or  account  separate  and  distinct 
from  that  of  any  other  individual  or 
entity  involved  in  such  operation. 
Capital  does  not  indode  the  value  of 
any  labor  or  management  which  is 
contributed  to  the  farming  operation.  A 
capital  contribution  may  be  a  direct  out- 
of-pocket  input  of  a  specified  sum  or  an 
amount  borrowed  by  the  individual  or 
entity.  With  respect  to  a  farming 
operation  which  consists  of  more  than 
one  individual  or  entity: 

(1)  Such  capital  which  is  contributed 
to  meet  the  requirements  of  §  1497.6(b) 
must  be  contributed  directly  by  the 
individued  or  entity  and  must  not  be 
acquired  as  a  result  of  a  loan  made  to*. 

(i)  The  farming  operation  in  which  the 
individual  or  entity  has  an  interest; 

(ii)  Such  individual,  entity,  or  farming 
operation  by  the  farming  operation  or 
any  of  its  members,  beneficiaries  or 
related  entities;  or 

(iii)  Such  individual,  entity,  or  farming 
operation,  which  was  guaranteed  or 
secured  by  the  farming  operation  or  any 
of  its  members,  beneficiaries  or  related 
entities. 

(2)  Such  capital  which  is  contributed 
to  meet  the  requirements  of  §  1497.6(d) 
must  be  contributed  directly  by  the 
individual  or  entity  and  if  acquired  as  a 
result  of  a  loan  made  to  the  individuals 
or  entities  provided  in  items  (l)(i) 
through  (l)(iii)  of  this  definition  the  loan 
must  be  a  loan  bearing  the  prevailing 
interest  rate. 

Entity.  An  entity  is  a  corporation, 
joint  stock  company,  association,  limited 
partnership,  irrevocable  trust,  revocable 
trust,  estate,  charitable  organization,  or 
other  similar  organization  including  any 
such  organization  participating  in  the 
farming  operation  as  a  partner  in  a 
general  partnership,  a  participant  in  a 


joint  ventore,  a  gruitor  of  a  revocable 
trust  or  as  a  paitidpant  in  a  similar 
organization. 

Land.  Land  is  farmland  consisting  of 
cropland,  pastureland,  wetland,  or 
r&ngeland  which  meets  the  specific 
requirements  of  the  applicable  pragraai. 
With  respect  to  a  fanning  operation 
which  consists  of  more  than  one 
individual  or  entity: 

(1)  Such  land  which  is  contributed  to 
meet  the  requirements  of  {  1497.6(b) 
must  be  contributed  direcdy  by  the 
individual  or  entity  and  must  not  have 
been  acquired  as  a  result  of  a  loan  made 
to: 

(i)  The  farming  operation  in  which  the 
individual  or  entity  has  an  interest; 

(ii)  Such  individual,  entity,  or  farming 
operation  by  the  farming  operation  or 
any  of  its  members,  beneficiaries,  or 
related  entities;  or 

(iii)  Such  individual,  entity,  or  farming 
operation,  which  was  guaranteed  or 
secured  by  the  farming  operation  or  any 
of  its  members,  beneficiaries,  or  related 
entities. 

(2)  Such  land  which  is  contributed  to 
meet  the  requirements  of  S  1497.6(d) 
must  be  contributed  directly  by  the 
individual  or  entity  and  if  acquired  as  a 
result  of  a  loan  made  to  the  individuals 
or  entities  provided  in  items  (l)(i) 
through  (l)(iii)  of  this  definition  the  loan 
must  be  a  loan  bearing  the  prevailing 
interest  rate. 

(3)  Such  land  may  be  leased  from  any 
source.  If  such  land  is  leased  from 
another  individual  or  entity  with  an 
interest  in  the  farming  operation,  the 
land  must  be  leased  at  a  fair  maricet 
valtte. 

Lawful  Alien.  Any  person  that  is  not  a 
citizen  or  national  of  the  United  States 
but  who  is  admitted  into  the  United 
States  for  permanent  residence  under 
the  Immigration  and  Nationality  Act  and 
possesses  a  valid  Alien  Registration 
Receipt  Card  (Form  1-551  or  1-151). 

Payment,  Loan,  and  Benefit.  A 
payment,  loan,  or  benefit  made  in 
accordance  with  the  Agricultural  Act  of 
1949,  the  Commodity  Credit  Corporation 
Charter  Act,  or  Subtitle  D  of  Title  XIII  of 
the  Food  Security  Act  of  1985,  which 
results  in  a  direct  expenditure  by  the 
Commodity  Credit  Corporation  or  any 
other  agency  of  the  Federal  government, 
including  a  payment  made  in 
accordance  with  Part  1470  of  this  title. 
Such  term  does  not  include  the 
establishment  of  crop  acreage  bases, 
farm  program  payment  yields,  acreage 
allotments,  marketing  quotas,  and 
similar  program  provisions. 

Person.  (1)  A  person  is: 

(i)  An  individual,  including  any 
individual  participating  in  a  farming 
operation  as  a  partner  in  a  general 


partaership.  a  participaiit  in  a  joint 
venture,  or  a  participant  in  a  similm' 
entity; 

(ii)  A  corporation,  joint  stock 
company,  association,  limited 
partnership,  irrevocable  trust,  revocable 
trust  together  with  the  grantor  of  the 
trust,  estate,  or  charitable  organization, 
including  any  such  entity  or 
organization  participating  in  the  farming 
operation  as  a  partner  in  a  general 
partnership,  a  participant  in  a  joint 
venture,  a  grantor  of  a  revocable  trust, 
or  as  a  participant  in  a  similar  entity; 
and 

(iii)  A  State,  political  subdivision,  or 
agency  thereof. 

(2)  In  order  for  an  individual  or  entity 
other  than  an  individual  or  entity  who  is 
a  member  of  a  joint  operation  to  be 
considered  a  separate  person  for  the 
purposes  of  this  part,  in  addition  to 
other  provisions  of  this  part,  the 
individual  or  entity  must: 

(i)  Have  a  separate  and  distinct 
interest  in  the  land  or  the  crop  involved; 

(ii)  Exercise  separate  responsibility 
for  such  interest;  and 

(iii]  Maintain  funds  or  accounts 
separate  from  that  of  any  other 
individual  or  entity  for  such  interest 

(3)  With  respect  to  an  individual  or 
entity  who  is  a  member  of  a  joint 
operation,  such  individual  or  entity  will 
have  met  the  requirements  of  paragraph 
(2)  of  this  definition  if  the  joint  operation 
meets  the  requirements  of  such 
paragraph. 

(4)  Any  cooperative  association  of 
producers  that  markets  commodities  for 
producers  with  respect  to  the 
commodities  so  marketed  for  producers 
shall  not  be  considered  to  be  a  person. 

Substantial  amount  of  active  personal 
labor.  Substantial  amount  of  active 
personal  labor  means  the  provision  of 
active  personal  labor  in  an  amount 
which  is  the  smaller  of: 

(1)  1,000  hours  per  calendar  yean  or 

(2)  50  percent  of  the  total  hours  which 
would  be  required  to  conduct  a  farming 
operation  which  is  comparable  in  size  to 
such  individual's  or  entity's 
commensurate  share  in  the  farming 
operation. 

§1498.4    IneligibNity. 

(a)  Any  person  who  is  not  a  citizen  of 
the  United  Stales  or  a  lawful  alien  shall 
be  ineligible  to  receive  payments,  loans 
and  benefits,  with  respect  to  any 
commodity  produced,  or  land  set  aside 
from  production,  on  a  farm  that  is 
owned  or  operated  by  such  person 
unless  such  person  is  an  individual  who 
is  providing  land,  capital,  and  a 
substantial  amount  of  active  personal 
labor  on  such  farm. 
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(b)(1)  A  corporation  or  other  entity 
shall  be  ineligible  to  receive  payments, 
loans,  and  benefits  if  more  than  10 
percent  of  the  beneficial  ownership  of 
the  entity  is  held  by  persons  who  are  not 
citizens  of  the  United  States  or  lawful 
aliens  unless  such  persons  provide  a 
substantial  amount  of  active  personal 
labor  in  the  production  of  crops  on  a 
farm  owned  by  such  an  entity.  However, 
upon  the  written  request  of  the  entity, 
the  Deputy  Administrator  may  make 
payments  in  an  amount  determined  by 
the  Deputy  Administrator  to  be 
representative  of  the  percentage  interest 
of  the  entity  which  is  owned  by  citizens 
of  the  United  States  and  lawful  aliens. 

(2)  In  determining  whether  more  than 
10  percent  of  the  beneficial  ownership  of 
an  entity  is  held  by  such  persons,  the 
beneficial  ownership  interest  shall  be 
the  higher  of  the  amount  of  such  interest 
on: 

(i)  The  date  the  applicable  program 
contract  or  agreement  is  executed  by  the 
entity;  or 

(ii)  Any  other  date  prior  to  the  final 
harvest  date  which  is  determined  and 
announced  by  the  Deputy  Administrator 
to  be  normal  in  the  area  for  the 
applicable  program  crop. 

(3)  A  corporation  or  other  entity  shall 
inform  the  county  committee  of  any 
increase  in  such  ownership  which 
occurs  after  the  applicable  program 
contract  or  agreement  is  executed. 

(4)  In  the  event  of  an  increase  in  such 
ownership  after  a  payment,  loan,  and 
benefit  has  been  made,  the  entity  shall 
refund  such  payment,  loan,  and  benefit. 

(5)  Where  there  is  only  one  class  of 
stock  or  other  similar  unit  of  ownership, 
an  individual's  or  entity's  percentage 
share  of  the  limited  partnership, 
corporation  or  other  similar  entity  shall 
be  based  upon  the  outstanding  shares  of 
stock  or  other  similar  unit  of  ownership 
held  by  the  individual  or  entity  and 
compared  to  the  total  outstanding 
shares  of  stock  or  other  similar  unit  of 
ownership.  If  the  limited  partnership, 
corporation  or  other  similar  entity  has 
more  than  one  class  of  stock  or  other 
unit  of  ownership,  the  percentage  share 
of  the  limited  partnership,  corporation  or 
other  similar  entity  owned  by  an 
individual  or  entity  shall  be  determined 


by  the  Deputy  Administrator  on  the 
basis  of  market  quotations.  If  market 
quotations  are  lacking  or  are  too  scarce 
to  be  recognized,  such  percentage  share 
shall  be  determined  by  the  Deputy 
Administrator  on  the  basis  of  all 
relevant  factors  affecting  the  fair  market 
value  of  such  stock  or  other  unit  of 
ownership,  including  the  various  rights 
and  privileges  which  are  attributed  to 
each  such  class. 

(c)  A  citizen  of  the  United  States, 
lawful  alien,  and  entity  which  is  not 
subject  to  this  part  who  is  in  lawful 
possession,  through  a  lease  or 
otherwise,  of  a  farm  owned  by  an 
individual  or  entity  who  is  subject  to 
this  part  or  who  is  successor-in-interest 
to  a  program  contract  or  agreement  with 
respect  to  such  a  farm  may  receive  a 
payment,  loan,  and  benefit  without 
regard  to  this  part. 

§  1498.5     Notification. 

(a)  Any  entity,  whether  foreign  or 
domestic,  who  executes  a  program 
contract  or  agreement  under  which  a 
payment,  loan,  and  benefit  may  be 
available  must  provide  written 
notification  to  the  county  committee  in 
the  county  where  the  entity  conducts  its 
farming  operation  if: 

(1)  Any  individual,  group  of 
individuals,  entity,  or  group  of  entities 
holds  more  than  a  10  percent  beneficial 
interest  in  such  entity;  and 

(2)  Such  individual,  group  of 
individuals,  entity,  or  group  of  entities, 
in  accordance  with  §  1498.4,  are 
ineligible  to  receive  a  payment,  loan  and 
benefit. 

(b)  Such  written  notification  should 
include  the  name  and  social  security 
number  or  taxpayer  identification 
number  of  such  individual  or  entity  and 
of  all  individuals  and  entities  that  hold  a 
beneficial  interest. 

(c)  The  failure  of  the  entity  to  provide 
this  information  will  result  in  the 
ineligibility  of  the  entity  to  receive  any 
payment,  loan,  and  benefit. 

§  1498.6    Sdieme  or  device. 

(a)  All  or  any  part  of  the  payment 
otherwise  due  a  person  on  all  farms  in 
which  the  person  has  an  interest  may  be 
withheld  or  be  required  to  be  refunded  if 
the  person  adopts  or  participates  in 


adopting  a  scheme  or  device  which  is 
designed  to  evade  this  part  or  which  has 
the  effect  of  evading  this  part.  Such  acts 
shall  include,  but  are  not  limited  to: 

(1)  Concealing  information  which 
affects  the  application  of  this  part; 

(2)  Submitting  false  or  erroneous 
information;  or 

(3)  Creating  any  fictitious  entity  for 
the  purpose  of  concealing  the  interest  of 
a  person  in  a  farming  operation. 

(b)  If  the  Deputy  Administrator 
determines  that  any  person  has  adopted 
a  scheme  or  device  to  evade,  or  that  has 
the  purpose  of  evading,  the  provisions  of 
section  1001,  lOOlA,  or  lOOlC.  of  the 
Food  Security  Act  of  1985,  such  person 
shall  be  ineligible  to  receive  payments 
under  the  programs  specified  in  §  1498.1 
with  respect  to  the  year  for  which  such 
scheme  or  device  was  adopted  and  the 
succeeding  year. 

§  1498.7    Equitable  relief. 

Actions  taken  by  an  individual  or  an 
entity  in  good  faith  on  action  or  advice 
of  an  authorized  representative  of  the 
Deputy  Administrator  may  be  accepted 
as  meeting  the  requirements  of  this  part 
to  the  extent  the  Deputy  Administrator 
deems  necessary  in  order  to  provide  fair 
and  equitable  treatment  to  such 
individual  or  entity. 

§  1498.8    Appeals. 

Any  person  may  obtain 
reconsideration  and  review  of 
determinations  made  under  this  part  in 
accordance  with  the  appeal  regulations 
set  forth  as  Part  780  of  this  title. 

§  1498.9    Paperwortt  Reduction  Act 
assigned  nunil}er. 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  Chapter  35  and 
have  been  assigned  OMB  control 
number  0560-0096. 

Signed  at  Washington.  DC.  on  July  29. 1988 
Milton  Hertz. 

Executive  Vice  President,  Commodity  Credit 
Corporation  and  Administrator  Agricultural 
Stabilization  and  Conservation  Service. 
(FR  Doc.  88-17468  Filed  8-1-88:  5:05  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  61, 141,  and  143 

[Docket  No.  2S627] 

Regulatory  Review  of  Pilot  and  Hight 
Instructor,  Pilot  School,  and  Ground 
Instructor  Certification  Rules; 
Extension  of  Comment  Period 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKMi:  Extension  of  comment  period. 


summary:  This  notice  extends  the 
comment  period  for  the  topics  of 
discussion  announced  in  the  Notice  of 
Public  Hearings  on  the  Regulatory 
Review  of  Pilot  and  Flight  Instructor. 
Pilot  School,  and  Ground  Instructor 
Certification  Rules  {53  PR  24178;  June 
27. 1988).  In  addition,  the  FAA  solicits 
comments  from  the  public  on  the 
management  action  plan  that  was 
announced  in  the  Notice  of  Public 
Hearings  document.  This  management 
action  plan  describes,  in  detail,  the 
methodology  to  be  used  by  the  FAA  to 
identify  pilot  and  instructor  certiHcation 
tasks  and  the  underiying  knowledge, 
skills,  and  abilities  necessary  to  operate 
the  different  categories,  classes,  and 
types  of  aircraft  in  today's  environment. 
The  comment  period  is  being  extended 
because  a  number  of  participants  at  the 
public  hearings  requested  additional 
time  to  comment  on  the  topics  of 
discussion  and  the  management  action 
plan.  This  extension  of  the  comment 
period  will  make  it  possible  for  the  FAA 
to  receive  data  pertinent  to  the  review 
of  the  review  of  the  pilot  and  flight 
instructor,  pilot  school,  and  ground 
instructor  certification  rules. 
date:  Comments  on  the  topics  of 
discussion  and  management  action  plan 
must  be  received  on  or  before 
September  9, 1988. 

ADDRESSES:  Comments  on  the  topics  of 
discussion  and  management  action  plan 
may  be  sent  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  ATTN:  Rules  Docket 
(AGC-204),  Docket  No.  25627.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  or  delivered  in 
duplicate  to:  FAA  Rules  Docket.  Room 
916,  800  Independence  Avenue  SW.. 
Washington,  DC  20591.  Comments 
received  and  the  management  action 
plan  may  be  examined  in  the  Rules 
Docket  on  all  weekdays,  except  Federal 
holidays,  between  the  hours  of  8:30  a.m. 
to  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edna  H.  French— Manager,  AFS-eSO 


Project  Development  Branch  or  John 
Lynch,  General  Aviation  and 
Commercial  Division.  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
Telephone  (202)  267-8150. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

All  interested  persons  are  invited  to 
participate  in  this  regulatory  review  by 
submitting  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  relating  to  the  environmental, 
energy,  or  economic  impacts  on  the 
topics  of  discussion  items,  contained  in 
the  Notice  of  Public  Hearing  document, 
and  on  the  management  action  plan  are 
invited.  Communications  should  identify 
the  regulatory  docket  number,  and  be 
submitted  in  duplicate  to  the  address 
noted  previously  in  the  "ADDRESS" 
section  of  this  document.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  The 
topics  of  discussion  items  and  the 
methodology  of  the  management  action 
plan  contained  in  the  Notice  of  Public 
Hearing  document  may  be  changed  as  a 
result  of  comments  received  from  the 
public.  All  comments  submitted  will  be 
available  for  examination  in  the  Rules 
Docket  in  Room  916  of  the  FAA 
Building,  both  before  and  after  the 
closing  date.  A  report  summarizing  the 
public  comments  concerning  this 
advanced  notice  will  also  be  available 
for  review  in  the  Rules  Docket. 
Commenters  wishing  to  have  the  FAA 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  their  comments  a  self- 
addressed,  stamped  postcard  of  which 
the  following  statement  is  made: 
"Comments  to  Docket  Number  25627." 
The  postcard  will  be  dated,  time 
stamped,  and  returned  to  the  commenter 
by  the  FAA. 

Availatrility  of  the  Notice  of  PuUic 
Hearing  Document 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Public  Hearing  document  by 
submitting  a  request  to  the  FAA.  Office 
of  Public  Affairs,  ATT.N:  APA-230,  800 
Independence  Avenue  SW., 
Washington.  DC  20591,  or  by  calling  the 
Office  of  Public  Affairs  at  (202)  267- 
3484.  Communications  must  identify  the 
docket  number  of  this  notice.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  notices  should  request  a 
copy  of  Advisory  Circular  11-2.  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 


Availability  of  the  Management  Action 
Plan 

A  copy  of  the  Management  Action 
Plan  is  available  for  examination  in  the 
Rules  Docket  in  Room  916  of  the  FAA 
Building.  The  hours  of  operation  for  the 
Rules  Docket  are  Mondays  through 
Fridays  from  8:30  a.m.  to  5  p.m.,  except 
on  Federal  holidays.  A  copy  of  the 
management  action  plan  is  also 
available  from  the  person  listed  under 
"For  Further  Information  Contact". 

Bacl(ground 

A  Notice  of  Public  Hearing  was 
published  in  the  Federal  Register  on 
June  27, 1988  (53  FR  24178)  requesting 
participation  from  the  public  for  a 
regulatory  review  of  the  pilot  and  flight 
instructor,  pilot  schools,  and  ground 
instructor  certification  rules.  In  that 
Notice  of  Public  Hearing  document,  the 
FAA  announced  the  schedule  and  topics 
of  discussion  for  two  public  hearings. 
One  pubhc  hearing  was  held  on  July  26 
and  27, 1988,  at  the  FAA  Building  in 
Washington,  DC.  The  other  public 
hearing  was  held  on  August  3  and  4, 
1988,  at  the  FAA  Building  in  Oshkosh. 
Wisconsin.  In  the  Notice  of  Public 
Hearing  document,  the  FAA  listed 
several  topics  of  discussion,  which  are 
restated  in  their  entirety  in  the  following 
section  marked  "Topics  for  Discussion 
Contained  in  the  Notice  of  Public 
Hearing  Document."  A  number  of 
participants  at  the  hearing  requested 
additional  time  to  comment  on  these 
topics  of  discussion  items  and  also  on 
the  methodology  of  the  management 
action  plan.  The  FAA  agrees  with  these 
commenters'  request  and  extends  the 
comment  period. 

Topics  for  Discussion  Contained  in  the 
Notice  of  Public  Hearing  Document 

The  FAA  requests  the  participation  of 
all  interested  persons,  and  the 
identification  of  data,  literature, 
statistics,  research  papers,  or  other 
documents,  available  in  the  public 
sector,  that  may  be  relevant  to  the 
issues  involved  in  pilot  and  flight 
instructor,  pilot  school,  and  ground 
instructor  requirements  and  training. 
Public  participation  would  allow  the 
FAA  to  consider  thoroughly  the  topics 
specifically  contained  in  this  notice  or 
raised  during  the  regulatory  review  and 
would  provide  a  valid  and  reliable  basis 
for  regulatory  review  of  the  regulations. 
All  comments  will  be  reviewed  and 
considered  in  any  future  rulemaking 
proceedings  by  the  FAA  regarding  Parts 
61, 141,  or  143. 

Interested  persons  are  invited  to 
express  views  and  to  make 
recommendations  for  regulatory 
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changes.  The  issues  and  topics  for 
discussion  have  been  identified  on  the 
basis  of  regulatory  amendments 
previously  adopted  by  the  FAA, 
petitions  for  exemption,  letters,  petitions 
for  rulemaking,  National  Transportation 
Safety  Board  (NTSB)  recommendations, 
and  FAA  evaluations  of  training  and 
certification  rules. 

Participants  also  should  address  any 
economic  consequences  (e.g., 
implementation  costs,  potential  savings] 
of  the  views  or  changes  that  they 
recommend.  The  FAA  encourages  those 
persons  submitting  comments  to  include 
any  source  of  supporting  data  that  may 
be  applicable  to  the  views  or 
recommendations. 

Although  the  FAA  has  considerable 
data  on  many  of  the  recommendations 
and  questions  listed  below,  any 
additional  data  that  the  public  may  have 
on  these  recommendations  and 
questions  is  requested.  The  FAA  invites 
comment  on  the  following  specific 
topics. 

1.  NTSB  Recommendations 

a.  NTSB  Recommendation  A-78-43: 
Recommendation  to  amend  certain 
sections  of  Parts  61  and  141  to 
incorporate  those  ground  and  flight 
training  items  listed  in  FAA  Report  No. 
FAA-RD-77-26.  "General  Aviation  Pilot 
Stall  Awareness  Training  Study." 

b.  NTSB  Recommendation  A-79-96: 
Recommendation  to  amend  §  61.57  to 
require  a  person  who  serves  as  pilot  in 
command  of  a  multiengine  aircraft  to 
have  successfully  completed  a  flight 
review  in  that  class  of  aircraft  within 
the  preceding  24-calendar  months. 

c.  NTSB  Recommendation  A-79-97: 
Recommendation  to  amend  §  61.57  to 
require  a  person  who  serves  as  pilot  in 
command  of  a  multiengine  aircraft  to 
successfully  demonstrate  those 
multiengine  flight  maneuvers  listed  in 
the  appropriate  practical  test  guide 
(with  special  emphasis  on  those  flight 
maneuvers  relating  to  power  loss) 
during  the  flight  review  recommended 
by  NTSB  Recommendation  A-79-96. 

d.  NTSB  Recommendation  A-8Q-25: 
Recommendation  to  amend  §  61.57(c)  by 
adding  provisions  that  establish 
increased  currency  standards  for  a 
person  who  serves  as  pilot  in  command 
of  tail-configured  airplanes. 

e.  NTSB  Recommendation  A-82-127: 
Recommendation  to  amend  Parts  61  and 
141  by  establishing  a  minimum 
curriculum  for  those  schools  that 
conduct  initial  pilot  qualification 
training  in  turbojet  airplanes.  The  NTSB 
recommended  that  this  curriculum 
establish  minimum  training  in 
aerodynamics  and  meteorological  and 


physiological  aspects  of  high 
performance,  high  altitude  flight. 
•   f.  NTSB  Recommendation  A-82-128: 
Recommendation  to  require  an  applicant 
seeking  an  initial  type  rating  in  a 
turbojet  airplane  to  have  completed  an 
FAA-approved  training  curriculum 
which  establishes  minimum  training 
hours. 

g.  NTSB  Recommendation  A-82-129: 
Recommendation  to  require  applicants 
seeking  type  ratings  in  turbojet 
airplanes  to  successfully  demonstrate 
pilot  competency  in  handling 
characteristics  of  high  altitude  flight  at 
airspeed  ranges  compatible  with  the 
specific  flight  envelope  for  that  airplane. 

2.  Terminal  Control  Area  (TCA)  Task 
Force  Recommendation  No.  24 

Recommendation  to  revise  Part  61  to 
require  flight  instructors  to  report  to  the 
FAA  the  completion  of  all  biennial  flight 
reviews. 

3.  Addition  or  deletion  of  pilot  and 
instructor  certificates  and  ratings 

a.  What  additional  pilot,  flight 
instructor,  and  ground  instructor 
certificates  and  ratings  (e.g..  powered/ 
self  launching  glider  ratings)  are 
needed? 

b.  Which  pilot,  flight  instructor,  and 
ground  instructor  certificates  or  ratings 
should  the  FAA  consider  to  be  obsolete 
or  unnecessary? 

4.  Type  rating  requirements 

a.  What  changes  should  the  FAA 
consider  to  the  type  rating  certification 
requirements  of  Part  61? 

b.  What  changes  should  the  FAA 
consider  on  the  issue  of  when  a  type 
rating  is  required? 

c.  What  changes  should  the  FAA 
consider  to  improve  the  pilot-in- 
command  proficiency  requirements  of 
§  61.58  and  the  second-in-command 
proficiency  requirements  of  §  61.55? 

5.  Annual  check  and  recency  of 
experience  requirements 

a.  What  changes  should  the  FAA 
consider  concerning  the  biennial  flight 
review  requirements  of  Part  61? 

b.  Should  the  FAA  establish 
additional  criteria  concerning  recency  of 
experience  requirements? 

6.  Minimum  certification  requirements 

a.  What  changes  should  the  FAA 
consider  to  improve  the  pilot  and 
instructor  eligibility  standards? 

b.  Should  the  FAA  establish  a 
minimum  age  eligibility  standard  for 
student  pilots  to  log  flight  time  toward  a 
pilot  certificate? 

c.  What  experience  requirements  are 
appropriate  for  flight  instructors 


providing  instruction  to  persons 
applying  for  a  flight  instructor 
certificate? 

d.  Should  applicants  for  a  flight 
instructor  certificate  be  required  to 
demonstrate  spins  on  flight  tests  (in  the 
case  of  airplanes)  and  autorotations  (in 
the  case  of  helicopters)?  If  so,  what  is 
the  justification  for  establishing  these 
additional  requirements? 

7.  Pilot  and  instructor  privileges  and 
limitations 

a.  What  changes  are  needed 
concerning  pilot  and  instructor 
privileges  and  limitations? 

b.  Should  the  FAA  consider 
expanding  some  pilot  and  instructor 
privileges  and  limitations?  If  so,  what 
privileges  and  limitations  should  be 
considered? 

c.  What  changes  to  the  ground 
instructor  ratings  and  privileges  are 
necessary  and  appropriate? 

8.  Military  pilots  and  foreign  pilots 

a.  What  changes  should  the  FAA 
consider  concerning  FAA  certificates 
issued  to  rated  military  pilots  or  to 
former  rated  military  pilots  on  the  basis 
of  military  pilot  qualifications  and 
experience? 

b.  What  additional  safety 
considerations  should  the  FAA  address 
concerning  FAA  pilot  certificates  issued 
to  foreign  pilots  who  do  not  understand 
or  speak  English? 


9.  Flight  and  ground  instructor 
endorsements  and  recordkeeping 

a.  What  revisions  should  the  FAA 
consider  to  the  written  test  and  flight 
test  prerequisites  of  Part  61? 

b.  What  changes  are  appropriate 
regarding  flight  instructor  endorsements 
for  student  pilot  solo  flights? 

c.  What  changes  are  necessary 
concerning  flight  instructor 
recordkeeping  requirements? 

d.  Should  the  regulations  allow  flight 
instructors  to  place  limited 
endorsements  on  student  cross-country 
flights  (e.g.,  limited  endorsements 
concerning  weather  minimums,  wind 
limitations,  or  specified  time  frames  for 
commencement  or  completion  of  a  trip)? 

e.  What  changes  are  appropriate 
regarding  the  amount  of  flight 
instruction  that  an  instructor  may  give  in 
a  24-hour  period  (including  instruction 
given  in  a  simulator  or  training  device)? 

10.  Schools  certificated  under  Part  141 

a.  Are  there  alternatives  to  the  "pass- 
rate"  percentage  requirements  of 
§  141.5(b)  used  to  determine  the  quality 
of  instruction  given  to  students  in  order 
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for  an  applicant  to  receive  approved 
pilot  school  status? 

b.  Are  there  alternatives  to  the  "pass- 
rate"  percentage  requirenients  of 

§  141.63(b)(2)  used  to  measure  and 
erksure  the  quality  of  instnicticm  given  to 
students  by  a  pilot  school  in  ord«-  for 
the  school  to  retain  examining  authcHity 
status? 

c.  Are  there  alternatives  to  the  "pass- 
rate"  percentage  requirements  of 

§  141.83(a)  used  to  measure  and  ensure 
the  quality  of  instruction  given  to 
students  by  a  pilot  school  in  order  for 
the  school  to  retain  approved  pilot 
school  status? 

d.  What  measures  can  be  developed 
to  ensure  that  Part  141-approved 
curricula  and  training  course  outlines 
evolve  to  meet  changing  training  and 
regulatory  needs? 

e.  What  changes  are  appropriate  for 
the  chief  flight  instructor  or  the  assistant 
chief  flight  instructor  with  respect  to 
eligibility  and  currency  requirements? 

f.  What  changes  are  appropriate 
concerning  a  dtdei  flight  instructor's 
availability  and  responsibilities  during 
times  when  flight  instruction  is  being 
conducted  (including  availability  and 
responsibilities  during  instruction  at  a 
satellite  base]? 


g.  What  should  be  required  of  a  chief 
flight  instructor  with  respect  to  the 
designation  of  assistants  to  conduct 
phase  and  end-of-course  flight  checks? 

h.  Which  additional  certihcates  and 
ratings  should  the  FAA  allow  an 
approved  pilot  schocrf  to  add  to  the 
school's  examining  authority? 

i.  What  are  some  appropriate 
limitations  and  allowances  that  need  to 
be  addressed  concerning  flight  students 
who  transfer  between  Part-141  approved 
pilot  schools? 

j.  What  alternatives  should  the  FAA 
consider  concerning  the  rales  that  relate 
to  the  recordkeepfng  requirements  of 
Part  141? 

k.  What  chaises  should  the  FAA 
consider  to  the  method  by  which  a 
provisional  pilot  school  progresses  to 
approved  pilot  school  status? 

11.  Clarification  of  terms  and  definitions 

a.  How  should  the  phrase  "preflight 
planning,"  as  it  is  used  in  Part  81,  be 
defined? 

b.  How  should  the  phrases  "high 
performance  airplane"  and  "complex 
airplane"  be  defined  and  what 
restrictions  or  privileges  are  applicable 
fo  the  operation  of  those  airplanes?  For 
example,  should  commercial 


certification  requirements  be  revised  to 
allow  the  use  of  airplanes  (e.g.,  turbojet 
or  turboprop  airplanes)  that  are  more 
sophisticated  than  implied  by  the 
ciurent  definition  of  "complex 
airplane?" 

c  What  kinds  of  operations  should  be 
covered  or  excluded  by  the  phrase 
"compensation  or  hire?" 

In  addition  to  consideration  of  the 
issues  listed  above,  the  FAA  may 
consider  rulemaking  action  that  would 
eliminate  obsolete  phrases  and  sections 
of  the  regulations  and  that  would  result 
in  minor  editorial  changes  to  Parts  61. 
141, 143. 

Extension  of  Comment  Period 

In  consideration  of  the  requests  for 
additional  time  to  comment  on  the 
topics  of  discussion  items  and 
methodology  of  the  management  action 
plan,  the  FAA  concludes  that  extending 
the  comment  period  for  an  additional  30 
days  would  serve  the  public  interest. 
Accordingly,  the  comment  period  will 
close  on  September  9, 1988. 
D.C.  Beaudette, 
Acting  Director  of  Flight  Standards. 

Issued  in  Washington.  DC  August  2, 1988. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AA-660-(»-4121-02] 

Federal  Coal  and  Other  Solid  Mineral 
;  Royalty  Reduction  Guidelines 


agency:  Bureau  of  Land  Management, 
Interior. 

ACnoN:  Notice  of  proposed  action. 

summary:  Notice  is  hereby  given  of  the 
Bureau  of  Land  Management's  (BLM) 
intent  to  amend  its  procedural  document 
entitled  "Royalty  Rate  Reduction 
Guidelines  for  Solid  Minerals,"  based  on 
a  BLM  royalty  rate  study.  The  guidelines 
implement  section  39  of  the  Mineral 
Leasing  Act,  and  were  issued  on  June  26, 
1987,  (52  FR  24347,  June  30, 1987). 
DATE:  Written  comments  on  this  notice 
and  on  the  BLM  study  should  be 
submitted  by  October  4, 1988. 
ADDRESSES:  Copies  of  the  guidelines 
and  of  the  BLM  royalty  rate  study  can 
be  obtained  from:  Bureau  of  Land 
Management,  Office  of  Public  Affairs, 
1800  C  Street  NW..  Room  5600. 
Washington.  DC  2024a  Comments 
should  be  sent  to:  Director  (140),  Bureau 
of  Land  Management.  1800  C  Street 
NW.,  Room  5555,  Washington,  DC  20240. 
Comments  will  be  available  for  public 
review  in  Room  5555  at  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.)  Monday  throu^ 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  Office  of 

Public  Affairs.  1800  C  Street  NW.,  Room 

5600.  Washington.  DC  20240.  (202)  343- 

9435. 

SUPPLEMENTARY  INFORMATION:  Section 

39  states  in  part:  'The  Secretary  of  the 
Interior,  for  the  purpose  of  encouraging 
the  greatest  ultimate  recovery  of  coal, 
(and  a  list  of  other  minerals),  and  in  the 
interest  of  conservation  of  natural 
resources,  is  authorized  to  *  *  *  reduce 
the  royalty  *  *  *.  whenever  in  his 
judgment  it  is  necessary  to  do  so.  in 
order  to  promote  development,  or 
whenever  in  his  judgment  the  leases 
cannot  be  successfully  operated  under 
the  terms  therein." 

In  1976  during  the  debate  regarding 
President  Ford's  veto  of  the  Federal 
Coal  Leasing  Amendments  Act 
(FCLAA).  Congress  further  clarified  this 
authority  with  such  statements  as. 
.....  jijg  Secretary  of  the  Interior  can 
reduce  that  12.5  percent  to  7  percent,  5 
percent,  or  3  percent.  He  has  always  had 
the  right  to  do  that.  *  *  *  He  can  cut  the 
royalty  down  to  whatever  he  wishes." 
(122  Cong  Rea  25459  (August  4. 1976)). 
Further,  a  recent  Interior  Board  of 


Appeals  (IBLA)  decision  states  that  the 
authority  conferred  by  section  39  is 
discretionary  and  thus  enables  the  BLM 
to  exercise  professional  judgment  to 
make  decisions  which  best  protect  the 
economic  and  resource  interest  af  the 
United  States  as  owner  of  the  iminerai 
estate  (Peabody  Coal  Company,  93  IBLA 
326.  328.  and  334  (1986)). 

To  provide  implementing  giwdaace  for 
the  exercise  of  this  discretion  to  lower 
royalty  rates,  the  BLM  adopted 
procedural  guidelines  on  June  28, 1987. 
The  procedures  provided  for  royalty 
reductions  in  four  categories: 

•  1.  Expanded  Recovery:  Wkere  a 
lessee  certifies  that,  without  a  royalty 
rate  reduction,  either  (a)  Advaae 
geologic  and  engineering  conditions 
make  the  solid  leasable  mineral 
resources  identified  in  the  appicalioii 
economically  unrecoverable  at  the  lease 
royalty  rate  using  current  standard 
industry  operating  practicss.  or  (b)  the 
lease  royalty  rate,  all  geologic  aad 
engineering  conditions  being  the  same 
or  similar,  makes  the  solid  leasable 
mineral  resources  identified  in  ttie 
application  likely  to  be  bypassed 
because  they  are  less  economically 
recoverable  than  resources  on  non- 
Federal  leases  that  are  part  of  the  near- 
term  mining  sequence  within  the  same 
operation. 

•  2.  Extension  of  Mine  Life:  Near  the 
end  of  mine  life,  where  a  reduced 
royalty  rate  would  extend  the  period 
during  which  mining  would  occur  and 
thereby  encourage  the  greatest  ultimate 
recovery  of  solid  leasable  mineral 
resources. 

•  3.  Financial  Test — Unsuccessful 
Operations:  Where  operations  on  a 
lease  are  not  financially  profitable 
under  the  terms  of  the  lease,  with  lease 
operating  costs  exceeding  lease 
production  revenue. 

•  4.  Financial  Test — Expanded 
Recovery/Extension  of  Mine  Li  fie: 
Where  lessees  qualifying  under 
categories  1  or  2  above  request  a  royalty 
rate  reduction  to  a  level  below  the 
specified  rates  set  forth  in  the  jpahhiHnri 
for  those  categories. 

The  BLM  is  revising  the  royalty  rate 
reduction  to  add  an  additional  category 
to  facilitate  expedited  administrative 
handling  of  certain  reduction 
applications.  The  category  would 
contain  criteria  that  recognize  the 
pervasive  existence  of  market 
conditions  associated  with  coal 
resources  on  certain  Federal  lands. 
Those  resources  occur  in  Stataawhere 
the  Federal  deposits  are  current 
forgone  in  favor  of  deposits  on  non- 
federal lands  due  to  the  significant 
royalty  rate  di^erential  between  Federal 
and  non-Federal  coal  leases.  This  new 


criterion  is  being  added  to  recognize  the 
non-competitive  nature  of  some  Federal 
coal  deposits  and,  in  order  to  promote 
development,  permits  the  exercise  of 
authority  to  reduce  royalties. 

The  following  five  criteria  will  be 
used  in  determining  whether 
applications  for  royalty  rate  reduction 
qualify  under  the  regional  royalty  rate 
difiierential  category.  The  applicant  must 
show  that: 

1.  The  Federal  Government  is  not 
market  dominant; 

2.  Federal  royalty  rates  are  above  the 
current  market  royalty  rate  for  non- 
Federal  coal  in  the  area; 

3.  Federal  coal  would  be  bypassed  or 
remain  andeveloped  due  to  the  royalty 
rate  differential; 

4.  The  above  conditions  exist 
throughout  the  region  or  State;  and 

5.  A  regional  royalty  rate  reduction  is 
not  likely  to  result  in  undue  competitive 
advantages  over  neighboring  regions. 

In  the  areas  where  lessees  qualify  for 
a  rate  adjustment  due  to  a  regional 
royalty  rate  differential  situation,  BLM 
personnel  will  compile  information 
regarding  royalty  rates  on  non-Federal 
coal  leases,  determine  an  appropriate 
regional  royalty  rate  for  Federal  coal 
resources,  and  publish  that  rate  locally. 

The  BLM  personnel  will  review  the 
application  for  completeness  and 
confirm  the  likelihood  of  Federal  coal 
being  bypassed  or  not  being  developed 
due  to  the  presence  of  a  royalty  rate 
differential. 

For  approved  royalty  rate  reductions 
in  this  category,  the  term  of  the  rate 
reduction  shall  be  to  the  next 
readjustment  date  of  the  lease  under 
consideration.  Upon  readjustment,  the 
royalty  rate  will  be  set  at  the  rate 
established  by  statute  or  regulation  or 
as  specified  in  the  lease  document. 

At  the  time  of  the  notification  of 
readjusted  terms  and  conditions,  the 
lessee  will  need  to  reapply  if  conditions 
still  exist  which  merit  a  royalty 
reduction  in  this  category. 

Applications  will  be  submitted  to  the 
appropriate  BLM  State  Director,  under 
whose  auspices  all  requisite  analyses 
and  determinations  will  be  completed  in 
accordance  with  the  guidelines.  The 
decision  to  approve  or  deny  a  royalty 
reduction  under  this  category  will  be 
made  by  the  appropriate  State  Director, 
following  coordination  with  the  affected 
Governor.  The  BLM  State  Director's 
authority  to  act  on  royalty  rate 
reduction  applications  for  coal  leases  is 
contained  in  regulations  at  43  CFR 
3485.2(cKl). 

If  approved,  the  royalty  rate  reduction 
shall  be  in  effect  as  of  the  date  of  the 
fiKng  of  a  completed  application. 
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Payments  made  in  the  interim  period 
between  application  and  approval  will 
be  at  the  lease  rate.  If  a  royalty  rate 
reduction  is  granted,  any  payments 
already  made  in  excess  of  the  reduced 
royalty  rate  will  be  credited  against 
future  royalty  payments.  Regional 
royalty  rate  reductions  do  not  alter  the 
legal  obligation  with  regard  to  the 
payment  of  advance  or  minimum  royalty 
in  lieu  of  annual  production  or  on  the 
"bonus"  bid  received  in  a  competitive 
lease  sale. 

These  guideline  amendments  are 
based  in  part  on  a  study  entitled  "The 
Competitive  Position  of  Federal  Coal  in 


North  Dakota,  Alabama,  and 
Oklahoma."  Comments  are  solicited  on 
both  the  study  itself  and  the  possible 
use  of  the  new  criteria  to  expedite 
consideration  for  a  royalty  reduction. 

Following  the  determinations  by  BLM 
of  an  appropriate  regional  royalty  rate 
in  North  Dakota,  Alabama,  and 
Oklahoma,  applications  from  operators 
in  those  States  will  be  accepted  for 
consideration  under  the  regional  royalty 
rate  reduction  guidelines,  as  amended  to 
reflect  this  new  category.  Application 
procedures  are  similar  to  those 
established  in  the  present  guidelines. 
However,  for  this  new  category  the 


applicant  merely  must  certify  that  its 
circumstances  are  consistent  with  those 
conditions  already  documented  for  this 
area. 

Based  on  petition  from  operators, 
affected  users,  or  Governors  of  States 
involved,  BLM  may  conduct  future 
studies  to  determine  if  other  areas  may 
be  included  in  this  category. 

luly  28.  198a 
James  E.  Cason, 

Acting  Assistant  Secretary.  Land  and 

Minerals  Management. 

[FR  Doc.  88-17654  Filed  8-4-88;  a45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Parts  74,  405,  416.  440,  482, 
483, 488, and  493 

[HSQ-146-P1 

Medicare,  Medicaid  and  CLIA 
Programs;  Revision  of  the  Clinical 
LatMratory  Regulations  for  ttte 
Medicare,  Medicaid,  and  Clinical 
LatK>ratoiies  Improvement  Act  of  1967 
Programs 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Proposed  rule. 

summary:  The  proposed  rule  would 
revise  regulations  for  laboratories 
regulated  under  the  Medicare,  Medicaid 
and  Clinical  Laboratories  Improvement 
Act  of  1967  (CLIA)  programs.  The 
revisions  would  recodify  the  regulations 
for  these  programs  into  a  new  Part  493 
in  order  to  simplify  administration  and 
unify  the  health  and  safety  requirements 
for  all  programs  as  much  as  possible. 
We  propose  to  have  a  single  set  of 
regulations  for  the  three  programs,  with 
an  additional  subpart  for  the  licensure 
procedures  unique  to  the  CLIA  program. 

We  propose  to  revise  the  regulations 
to  remove  outdated,  obsolete  and 
redundant  requirements,  make  provision 
for  new  technologies,  place  increased 
reliance  on  outcome  measures  of 
performance,  and  emphasize  the 
responsibilities  and  duties  of  personnel 
rather  than  the  formal  credentialing 
requirements  and  detailed  personnel 
standards  in  existing  regulations.  We 
would  provide  for  new  uniform 
proficiency  testing  standards  and  add 
requirements  for  additional  specialties, 
such  as  cytogenetics. 
DATE:  To  ensure  consideration, 
comments  must  be  received  by 
November  3. 1988. 

ADDRESSES:  Address  comments  in 
writing  to:  Health  Care  Financing 
Administration,  U.S.  Department  of 
Health  and  Human  Services.  Attention: 
HSQ-146-P,  P.O.  Box  26678,  Baltimore, 
Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H  Humphrey 

Building,  200  Independence  Avenue, 

SW..  Washington,  DC,  or 
Room  132.  East  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore, 

Maryland. 

Please  address  a  copy  of  comments  on 
information  collection  requirements  to: 


Allison  Herron,  Office  of  Information 
and  Regulatory  Affairs,  Room  3208  New 
Executive  Office  Building,  Washington. 
DC  20503. 

In  commenting,  please  refer  to  file 
code  HSQ-146-P.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  beginning  approximately 
three  weeks  after  publication  of  this 
document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue.  SW.. 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Renner.  (301)  966-6818. 
SUI>PLEMENTARY  INFORMATION: 

L  Background 

Multiple  Laboratory  Activities 

Under  the  Medicare  program,  we  pay 
for  diagnostic  services  furnished  to 
beneficiaries  by  a  variety  of 
laboratories.  These  include  a  laboratory 
that  is  "hospital-based"  (that  is.  it  is 
located  in  or  it  is  under  the  supervision 
of  a  hospital),  located  in  a  physician's 
office,  or  is  "independent"  (not  a 
hospital-based  and  not  a  rural  health 
clinic  a  group  medical  practice  or  a 
physician's  office).  By  statute,  the 
definition  of  a  hospital  contained  in 
Section  1861(e)  of  the  Social  Security 
Act  (the  Act)  extends  Medicare 
participation  to  hospital  laboratories. 
The  paragraph  following  section 
1861(s)(ll)  and  sections  1861(s)  (12)  and 
(13)  provide  coverage  for  independent 
laboratory  services. 

Under  the  Clinical  Laboratories 
Improvement  Act  of  1967  (CLIA), 
laboratories  engaged  in  testing  in 
interstate  commerce  must  meet  the 
requirements  of  Section  353  of  the  Public 
Health  Service  Act  (42  U.S.C.  263a)  in 
order  to  be  licensed  or  remain  licensed 
for  testing  in  interstate  commerce. 

Medicaid,  under  the  authority  of 
Section  1902(a)(9)(C)  of  the  Social 
Security  Act,  pays  for  services  furnished 
only  by  laboratories  that  meet  Medicare 
conditions  for  coverage.  Because 
participation  in  the  Medicaid  program  is 
governed  by  Medicare  rules,  henceforth 
when  we  refer  to  Medicare  we  are 
including  Medicaid. 

Various  State  laws  govern  licensure 
requirements  for  laboratories  engaged  in 
intrastate  commerce.  There  are  also 
Medicare-Medicaid  requirements  that 
laboratories  must  meet  in  terms  of 
personnel  qualifications  and  accuracy  of 
test  results.  Under  existing  regulations, 
the  laboratory  requirements  are 
integrated  with  other  requirements 
applicable  to  the  provider  or  supplier. 
Thus,  conditions  of  participation  for  a 


hospital-based  laboratory  are  found  in 
the  hospital  conditions  of  participation 
in  42  CFR  482.27.  Laboratories  in  skilled 
nursing  facilities  must  meet  the  same 
conditions  of  participation  as 
laboratories  in  hospitals.  Conditions  for 
coverage  of  independent  laboratory 
services  are  found  at  42  CFR  405.1310  to 
405.1317.  Except  for  laboratory  services 
furnished  by  a  physician,  group  medical 
practice,  or  rural  health  clinic  or  a  few 
services  furnished  by  an  end-stage  renal 
disease  facility,  which  are  not  subject  to 
our  rules,  laboratory  services  furnished 
by  any  entity  other  than  a  hospital  or 
skilled  nursing  facility  are  governed  by 
our  rules  concerning  independent 
laboratories. 

Regulations  found  at  42  CFR  Part  74 
implement  Section  353  of  CLIA. 

A  CLIA  laboratory  and  any  other 
entity  identified  as  a  laboratory  under 
title  XVIII  of  the  Social  Security  Act  that 
wishes  to  receive  payment  for  its 
services  from  Medicare  or  Medicaid 
must  meet  Medicare's  conditions  of 
participation  or  conditions  for  coverage 
of  services. 

A  laboratory  that  fails  to  meet  the 
Medicare  conditions  for  coverage  for  a 
given  specialty  is  not  "approved"  for 
payment  of  services  for  that  specialty. 
The  loss  of  approval  ("termination  of 
approval")  or  failure  to  be  approved 
initially  results  in  no  payment  from 
Medicare  or  Medicaid  for  the  services  in 
the  failed  specialty.  Failure  to  meet 
CLIA  requirements  for  a  category  of 
services  or  a  specific  test  results  in  the 
loss  of  licensure,  or  licensure  is  denied, 
for  the  category  of  services  or  that  test. 
A  laboratory  may  fail  general  conditions 
and  fail  to  become  approved  for 
Medicare  reimbursement  for  any 
specialty;  similarly,  a  CLIA  laboratory 
failing  to  meet  general  requirements 
would  not  be  licensed  for  any  tests. 

Federal  Oversight  Activities 

HCFA,  under  an  interagency 
agreement  and  a  memorandum  of 
understanding  (MOU)  with  the  Public 
Health  Service  (PHS).  has 
administrative  responsibility  for  both 
the  Medicare  and  CLIA  programs. 
However.  PHS  (for  the  Food  and  Drug 
Administration  (FDA))  has  primary 
responsibility  for  the  provision  of 
technical  advice  on  blood  bank 
programs,  including  the  revision  of 
regulations  concerning  blood  and  blood 
products.  An  MOU  in  1980  between 
HCFA  and  PHS  (FDA)  resulted  in  a 
reduction  in  the  duplication  of  the 
inspection  responsibilities  in  the  area  of 
blood  banking  and  transfusion  services 
and  in  a  more  coordinated  follow-up  on 
the  transfusion  related  fatalities 
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reported  to  FDA.  Before  the 
establishment  of  HCFA  in  1977  and  the 
signing  of  an  interagency  agreement, 
PHS,  through  the  Centers  for  Disease 
Control  (CDC),  was  responsible  for  the 
CLIA  program.  The  most  recent  MOU 
between  HCFA  and  CDC  further 
delineated  responsibilities  by  specifying 
that  HCFA  is  responsible  for  developing 
regulations  that  relate  to  Medicare  and 
CLIA  and  that  CDC  is  responsible  for 
assisting  HCFA  in  obtaining  technical 
and  scientific  expertise. 

Over  the  past  few  years,  we  have 
been  working  with  CDC  and  FDA  in 
reviewing  the  various  departmental 
regulations  concerning  laboratories  to 
determine  the  appropriate  modifications 
and  revisions.  This  process  has  included 
meetings  of  HCFA,  FDA  and  CDC  with 
various  private-sector  organizations, 
concerned  members  of  the  laboratory 
industry  and  the  public,  State  health 
officials,  and  other  Federal  agencies. 
Our  review  indicated  the  need  for 
revising  the  regulations  because  of  a 
lack  of  uniformity  in  the  various 
laboratory  program  requirements, 
obsolete  or  redundant  requirements,  and 
the  numerous  changes  in  technology  and 
data  management  systems  that  have 
occurred  since  the  regulations  were 
originally  written. 

The  Department  commissioned  a 
study  on  clinical  laboratories  (Final 
Report  on  Assessment  of  Clinical 
Laboratory  Regulations  (April  1986)) 
that  recommended  that  HHS  review  the 
existing  regulations  to  determine  how  to 
improve  the  assurance  of  quality 
laboratory  testing  and  to  achieve  as 
much  program  uniformity  as  possible. 
We  determined  that  the  best  approach 
to  achieve  these  goals  was  to  revise 
both  the  CLIA  and  Medicare/Medicaid 
regulations  concerning  laboratories, 
since  the  various  regulations  are 
interrelated. 

Legislation 

Section  4064  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA*  87), 
Pub.  L.  100-203,  enacted  on  December 
22, 1987.  amended  the  sentence 
following  section  1861(s)(ll)  by 
requiring  that  physicians'  offices  that 
perform  more  than  5000  tests  per  year 
must  meet  conditions  relating  to  the 
health  and  safety  of  individuals  with 
respect  for  whom  such  tests  are 
performed.  This  amendment  applies  to 
tests  performed  on  or  after  January  1, 
1990.  We  are  not  proposing  regulations 
at  this  time  to  implement  this  legislation. 
However,  we  recognize  that  some  of  the 
standards  in  this  proposed  rule  might 
also  be  applicable  to  tests  run  in 
physician  office  laboratories.  Therefore, 
we  ask  commenters  to  inform  us 


whether  and  on  what  basis  they  believe 
the  standards  we  are  proposing  in  this 
rule  would  be  appropriate  to  apply  to 
tests  run  in  physician  office 
laboratories. 

Consolidation  of  Regulations 

In  this  proposed  rule  we  propose  to 
consolidate  all  CLIA  and  Medicare- 
Medicaid  laboratory  requirements  in  a 
new  42  CVR  Part  493.  We  propose  to 
remove  outdated  and  overly  prescriptive 
requirements.  We  would  require 
laboratories  to  comply  with  the  health 
and  safety  standards  of  other  Federal, 
State  and  local  agencies  and  our 
decisions  to  approve  or  license 
laboratories  would  be  affected  by  their 
compliance  with  these  laws.  We  would 
also  add  provisions  requiring  facilities 
to  develop  and  implement  their  own 
internal  quality  assurance  programs, 
and  we  would  also  provide  for 
increased  reliance  on  outcome  measures 
by  using  quality  control  and  proficiency 
testing  data  in  the  assessment  of 
laboratory  performance. 

Laboratory  testing  in  both  physicians' 
ofHces  and  rural  health  clinics  that 
perform  no  tests  on  referral  would  not 
be  subject  to  these  revisions  because 
both  the  Medicare  and  CLIA  statutes 
(the  sentence  following  5  1861(s)(ll)  of 
the  Act  and  section  351(i)  of  the  PHS 
Act,  respectively)  preclude  the 
regulation  at  this  time  of  physician 
office  laboratories  and  of  rural  health 
clinics  that  perform  tests  only  for  their 
own  patients.  (As  mentioned  earlier, 
section  4064  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  amended 
section  1861(s)  of  the  Social  Security  Act 
to  require  the  regulation  of  physician 
office  laboratories  performing  more  than 
5000  tests  a  year  effective  January  1. 
1990.) 

II.  Purposes  of  the  Proposed  Revisions 

We  propose  to  recodify  and  revise 
existing  laboratory  regulations  to 
accomplish  several  goals. 

•  We  intend,  as  stated  above,  to 
consolidate  current  laboratory 
requirements  into  one  new  part  to  make 
these  requirements  uniform — to  the 
extent  possible — from  one  provider  or 
supplier  to  another  and  between  CLIA 
and  Medicare.  Thus,  a  laboratory 
seeking  CLIA  licensure  or  approval  for 
payment  for  services  to  Medicare  or 
Medicaid  beneficiaries  would  look  in 
only  one  part  of  the  regulations. 
Similarly,  a  laboratory  operated  by  a 
skilled  nursing  facility  would  not  be 
governed  by  regulations  in  two  separate 
parts  (one  for  hospitals  and  one  for 
independent  laboratories)  as  it  is 
currently. 


•  Another  major  goal  of  the  proposed 
regulation  is  to  have,  to  the  extent 
possible,  the  same  requirements  for  both 
CLIA  and  Medicare.  HCFA  is 
responsible  for  implementing  the 
requirements  for  both  CLIA  and 
Medicare;  approximately  1300  of  the 
1500  CUA  laboratories  also  participate 
in  Medicare.  One  agency  imposing 
different  program  requirements  on  the 
same  laboratory  is  confusing.  As  the 
major  difference  between  CLIA  and 
Medicare  is  that  CLIA  laboratories 
engage  in  interstate  commerce,  there  is 
no  compelling  reason  (other  than  where 
the  statute  requires)  for  having 
dissimilar  requirements.  These 
regulations  would  require  that  a 
laboratory  that  is  denied  approval  for 
Medicare  or  Medicaid  coverage  also  be 
denied  licensure  under  CLIA. 

To  this  end,  we  are  proposing  to 
revise  requirements  relating  to 
personnel,  proficiency  testing,  quality 
control,  the  applicability  of  the 
regulations,  compliance  with  State  and 
local  laws,  recordkeeping  and 
inspection. 

•  We  intend  to  revise  our  personnel 
standards  so  that  personnel 
requirements  are  not  focused  primarily 
on  qualifications  but  on  the  accurate 
performance  of  laboraory  tests.  Current 
hospital  laboratory  personnel 
requirements  are  not  based  on 
credentials  for  individuals  other  than 
the  laboratory  director,  but  current 
independent  laboratory  requirements 
specify  credentials  for  laboratory 
director,  technical  and  general 
supervisors,  technologists, 
cjtotechnologists,  technicians  and 
technician  trainees.  We  would  combine 
hospital-based  and  independent 
laboratory  requirements  and  establish 
consistent  requirements  for  all 
laboratories. 

•  We  would  impose  a  new  quality 
assurance  program  on  all  laboratories. 
This  provision  would  require  a 
laboratory  to  be  responsible  for  the 
quality  of  its  services  and  provide  the 
laboratory  with  the  fle.xibiUty  to 
evaluate  the  competency  of  technical 
staff. 

•  We  also  intend  to  update  current 
internal  quality  control  requirements  for 
each  specialty  and  subspecialty,  taking 
into  consideration  current  and  future 
technological  advances.  We  propose  to 
emphasize  the  importance  of  quality 
control  and  we  would  make  failure  of 
quality  control  in  a  specialty  or 
subspeciality  result  in  the  loss  of 
approval  or  licensure  in  that  specialty  or 
subspecialty. 

•  We  intend  to  revise  the  current 
Medicare  and  CLIA  proficiency  testing 
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reqniranatts  consideraUy.  We  would 
require  every  laboratory  to  enroll  aod 
partidpale  successfully  in  an  approved 
proficiencsr  testing  program  for  each 
specialty  and  svbapecialty  for  wfaicfa 
there  is  an  approved  program  and  for 
which  the  laboratory  seeks  or  has 
Medicare  ap«|Roval  or  CLIA  licensure. 
The  proficiency  testing  piograms  would 
have  to  meet  our  requirements,  including 
gradmg  ciiteha.  in  order  to  be 
considered  an  approved  program  for 
purposes  of  our  regulaboos. 

•  We  propose  to  iqidate  die  licensure 
reqiurements  appbcable  only  to  CLIA 
laboratories  by  eHminatrng  overty- 
prescriptive  requirements,  such  as  those 
involved  with  annual  license  renewal 

•  We  propose  to  require  K4edicare 
laboratories  to  comply  vrith  Federal 
laws  concerning  health  and  safety  and 
CLIA  laboratories  to  comply  with 
Federal,  State  and  local  lavrs  concerning 
heahh  and  safety.  Currently,  a 
laboratory  out  of  compliance  with  a 
State  or  local  law  may  lose  its  Medicare 
approval  but  retain  CLIA  licensure,  an 
inconsistency  that  this  regulation  would 
eliminate. 

III.  Proposed  Rule 

General  Approach 

We  propose  to  revise  the  standards 
for  all  laboratories  participating  in 
Medicare  or  Medicaid  or  licensed  under 
CLIA  to  provide  as  much  uniformity  as 
possible  within  these  programs.  (For 
these  proposed  regulations  we  would 
not  consider  a  physician  or  group  of 
physicians  that  performs  tests  only  on 
his,  her,  or  their  own  patients  as  a 
laboratory,  however,  the  OBRA's 
change  concerning  physicians 
performing  5000  tests  does  not 
distingui^  between  tests  done  on 
referral  and  those  that  are  not.)  There 
are  certain  limitations  on  the  extent  to 
which  the  regulations  can  be  unified 
because  of  differences  in  the  Medicare 
and  CLIA  statutes. 

The  new  Part  493  would  have  ten 
subparts  dealing  with  general 
provisions,  administration,  proficiency 
testing,  proficiency  testing  programs, 
patient  test  management,  quality 
controL  personnel,  quality  assurance, 
inspection,  attd  requirements  mique  to 
CLIA  laboratmies  and  CLIA  licensure 
procedures.  The  r^ulatims  affecting 
other  facilities  that  have  requirements 
for  laboratory  services  would  be 
modified  by  cross-referring  them  to  the 
new  regulations. 

Under  the  Medicare  program, 
conditions  of  participation  or  for 
coverage  are  the  requirements  that  an 
entity,  such  as  a  labm^toiy.  must  meet 
in  order  to  participate  and  have  tests 


paid  for  by  Medicare  or  Medicaid.  Each 
condition  is  usually  comprised  of  one  or 
more  standards,  which  enumerate 
activities,  outcoR>es,  or  other 
requirements  that,  upon  evaluation  by 
HCFA  or  a  State  survey  agency  under 
contract  with  HCFA,  serve  as  the  basis 
for  determining  that  a  particular 
comiition  has  been  satisfied.  If  the 
laboratory  fails  to  com|^  with  any 
condition  for  coverage,  we  initiate  an 
adverse  action  to  terminate  the 
laboratory's  participation  in  Medicare  or 
revoke  the  laboratory's  licensure  under 
CLIA.  The  adverse  action  may  be  taken 
by  terminating  a  laboratory's 
participation  or  licensure  in  a  specialty 
or  subspecialty  if  the  deficiencies  are 
limited  to  particular  categories  of  testing 
or  the  laboratory's  approval  for  all 
services  may  be  terminated  if  the 
deficiencies  are  pervasive  affecting  the 
overall  services  offered  by  the 
laboratory. 

Unless  otherwise  identified  in  our 
regulations,  standards  refer  to  the 
condition  immediately  preceding  them. 
Depending  on  the  complexity  of  the 
subject  matter  a  standard  may  be 
designated  as  a  regulation  section  or 
subsection.  A  subordinate  designation 
does  not  imply  that  some  standards  are 
more  important  than  others. 

Subpart  A — General  Provisions 

/.  Section  493.1,  Basis  and  Scope 

In  a  new  §  493.1,  Basis  and  scope,  we 
would  indicate  the  sections  of  the  laws 
that  apply  to  the  new  part — sections 
1861  (e)  and  (j).  the  sentence  following 
section  1861(s)(ll),  sections  1861(s]  (12) 
and  (13)  and  1902  of  the  Social  Security 
Act  and  section  353  of  the  Pubb'c  Health 
Service  Act.  We  intend  for  this  part  to 
apply  to  all  independent  and  hospital- 
based  laboratories,  intermediate  care 
facilities  for  the  mentally  retarded. 
skilled  nursing  facilities  and  ambulatory 
surgical  centers  that  perform  laboratory 
services,  rural  health  clinics  that 
perform  tests  on  referral,  and 
physicians'  offices  that  perform  any 
tests  on  referral. 

2.  Section  493.2,  Definitions 

It  is  our  practice  to  define  terms 
whose  meanings  may  not  be  clear  fiom 
their  context  or  where  we  apply  an 
interpretation  that  may  not  be 
commonly  used.  This  section  would 
contain  definitions  that  are  applicable  to 
both  Medicare  and  CLIA.  We  would 
eliminate  requirements  of  present 
regulations  that  we  feel  are 
unnecessarily  prescriptive;  hence,  many 
definitions  found  in  current  iS  406.1310 
and  74.2  are  no  longer  necessary. 

•  Independent  laboratory — 


Currently,  "independent  laboratory" 
is  defined  in  }  405.1310(a).  We  propose 
to  delete  the  definition  of  "independent 
laboratory"  from  the  definition  section 
because  it  placed  emphasis  on  location 
and  ownership,  conditions  no  longer 
considered  relevant  under  this  proposal. 
We  would  remove  the  exception  in  the 
present  definition  for  laboratories 
maintained  by  physicians  that  accept  do 
more  than  100  specimens  on  referral  in 
any  category  during  any  calendar  year 
because  our  experience  has  not  shown 
that  the  definition  is  effective  in 
assuring  that  physician  office 
laboratories  limit  testing  of  specimens 
received  on  referral.  Rather,  we  will 
continue  to  enforce  rigorously  our 
requirement  that  Medicare-approved 
laboratories  refer  tests  only  to  approved 
laboratories.  We  would  maintain  the 
exception  for  physician  oHice  and  rural 
health  clinic  laboratories  that  pterform 
no  tests  on  referral.  Under  this  proposed 
rule  these  rural  health  clinics  and 
physician  ofllce  laboratories  that 
perform  any  tests  on  referral  would  be 
required  to  meet  these  conditions  for 
coverage  of  services  of  laboratories. 

In  addition,  on  January  1, 1900,  the 
legislative  provision  requiring  that 
physicians  performing  5,000  or  more 
tests  per  year  must  meet  health  and 
safety  conditions  will  go  into  effect 

•  Clinical  Laboratory — 

Currently,  imdef  (  405.1310  a  clinical 
laboratory  is  a  facihty  for  the 
examination  of  the  microbiologicaL 
serological.  diemicaL  hematological, 
radiobioassay.  cytological. 
immunohematologicaL  patfaologicaL  or 
other  examination  of  materials  derived 
from  the  human  body  for  purpose  of 
diagnosis,  prevoition  tx  treatment  of 
disease  or  assessment  of  a  medical 
condition.  Secbon  74.2(a)  makes  Part  74 
applicable  to  laboratories  engaged  in  the 
laboratory  examination  of,  or  other 
laboratory  procedures  relating  to, 
specimens  striicited  or  accepted  in 
interstate  commerce  for  the  purpose  of 
providing  information  for  the  diagnosis, 
prevention  or  treetment  of  any  disease 
or  impairment,  or  the  assessment  of  the 
health,  of  human  beings. 

Our  proposed  definition  of  a  cHnical 
laboratory  would  remove  the  word 
"clinicar.  It  does  not  add  anything  to 
the  definition  and  may  create  confusion, 
since  we  also  pay  for  the  services  of 
independent  laboratories,  hospital 
laboratories,  etc..  which  jrerform 
anatomic  services,  whidi  are  generally 
not  considered  part  of  cHnical 
laboratory  services.  In  addition,  our 
definition  would  differ  fttjm  that 
currently  in  S  405.1310fb)  and  9  74.2(a) 
since  we  would  include  in  the 
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examination  of  material  derived  from 
the  human  body  screening  tests  and  any 
test  where  a  measurement  is  made  on 
an  analyte  (test)  or  where  a  procedure  is 
performed. 

We  would  make  this  modification 
because,  in  the  case  of  CUA 
laboratories,  there  have  been  questions 
concerning  the  applicability  of  CLIA  to 
certain  screening  procedures,  such  as 
drug  testing  or  HIV  (AIDS)  testing.  Some 
people  believe  that  these  tests  are  not 
subject  to  regulation  because  they 
would  indicate  a  drug  level  or  presence 
of  HIV  virus  and  are  not  a  diagnosis  or 
an  assessment  of  health  and  thus 
subject  to  regulation.  However,  these 
tests  are  currently  reimbursed  under 
Medicare  and  Medicaid  and  are 
considered  test  procedures  for  health 
assessment.  Therefore,  in  moving  the 
deHnition  in  S  74.2(a)  and  S  405.1310(b) 
to  new  §  493.2  we  would  expand  it  to 
provide  uniformity  between  Medicare 
and  CLIA  and  to  clarify  the  types  of 
procedures  covered  by  the  regulations. 

We  would  not  consider  as 
laboratories  those  facilities  that  only 
collect  specimens  and  do  not  perform 
testing.  We  also  would  not  consider 
mailing  services  as  laboratories  if  they 
just  send  out  reports,  the  testing 
laboratory  assumes  responsibility  for 
the  report,  and  the  name  and  address  of 
the  testing  laboratory  is  on  the  report. 

•  Proficiency  testing — 

We  would  not  include  a  definition  of 
proficiency  testing  because  the  two 
proposed  subparts.  C  and  D,  include 
extensive  discussion  of  proficiency 
testing.  We  propose  to  provide  criteria 
for  State  and  private-sector  programs  to 
meet  in  order  to  be  approved  for  use  in 
the  Medicare  and  CLJA  programs. 
Laboratories  would  have  to  enroll  in 
these  approved  programs  to  meet 
DHHS'  requirements  for  successful 
participation  in  a  proficiency  testing 
program  for  both  CLIA  and  Medicare. 

•  Personnel  requirements — 
Terms  currently  contained  in 

paragraphs  (d),  (e),  (g),  (h).  (i)  and  (k)  in 
§  405.1310  and  in  S  74.1(c)  would  not 
appear  in  our  proposed  rule.  Therefore, 
these  definitions  are  no  longer  required. 

•  Radiobioassay  and 
histocompatibility — 

We  would  not  include  the  current 
definitions  for  radiobioassay  and 
histocompatibility  in  S  405.1310  (1)  and 
(m)  and  for  radiobioassay  in  S  74.1(i) 
since  these  terms  are  cleary  explained 
elsewhere  in  the  proposed  regulations. 

•  Authorized  person — 

We  would  add  a  definition  of 
"authorized  person"  as  the  person 
authorized  to  order  and  receive  tests. 
Under  Medicare  that  person  is  a 
physician  as  defined  in  section  1861  (r)  of 


the  Act.  We  would  permit  other 
individuals,  including  patients,  to  be 
"authorized  persons"  when  State  law 
and  Medicaid  allows.  This  would  reduce 
the  conflict  between  Federal  and  State 
law  over  who  can  order  and  receive 
tests  and  would  defer  to  the  States  for 
Medicaid  purposes  as  well  as  to  the 
State  where  Federal  funding  under 
Medicare  or  Medicaid  is  not  involved. 

•  Consultation — 

We  would  not  include  two  definitions 
currently  contained  in  S  405.1310. 
"Consultation"  and  "Secretary"  do  not 
appear  in  proposed  new  Part  493.  (We 
use,  instead  of  "Secretary."  "HHS." 
which  is  defined  in  Part  400.) 

•  Miscellaneous — 

+  "Referee  laboratory",  which  is  a 
laboratory  used  for  comparison  of 
proficiency  test  results,  would  be 
defined  as  it  is  currently  in  S  74.1  (j). 

+  Reference  laboratory",  currently 
defined  in  Part  74.1(k),  would  be  deleted 
because  the  proposed  proficiency  testing 
program  does  not  include  the  term 
"reference  laboratory"  in  defining 
grading  criteria. 

+  We  would  explain  what  "CLIA" 
stands  for. 

-(-  We  would  define  "accredited 
laboratory"  based  on  current  S  74.1(c). 
including  the  current  definition  of 
"approved  accreditation  body"  that  is 
now  in  S  74.1(e) 

+  Accredited  institution,"  "director," 
"health  insurance  program."  and 
"physician"  now  defined  in  Part  74 
would  be  excluded  from  our  proposed 
rule  as  duplicative  or  unnecessary. 
"Specimen"  would  be  defined  as  it 
appears  in  current  S  405.1310  and 
574.1(b). 

+  We  would  define  "challenge"  and 
"target  value."  which  are  related  to  the 
proficiency  testing  requirements. 

Subpart  B — Administration 

Section  493.11  Condition — Compliance 
With  Federal,  State  and  Local  Laws 

Present  Medicare  requirements  in 
§  405.1311  relating  to  compliance  with 
State  and  local  laws  do  not  include 
compliance  with  Federal  laws  related  to 
health  and  safety  nor  do  current 
requirements  under  CLIA.  We  do  not 
believe  that  a  laboratory  should  be 
certified  if  it  is  not  in  compliance  with 
other  Federal  regulations  concerning 
patient  health  and  safety.  New  §  493.11 
would  include  this  requirement. 

The  requirement  to  comply  with 
Federal.  State  and  local  laws  would  also 
apply  to  CLIA  laboratories.  This 
requirement  is  more  stringent  that  CLIA 
requirements  currently  in  §  74.30.  which 
requires  compliance  with  State  laws  for 
personnel  standards  only,  by  cross- 


referring  to  the  Medicare  standards.  The 
inclusion  of  these  provisions  for  CUA 
laboratories  would  eliminate  the 
requirement  for  a  State  survey  agency  to 
inspect  the  laboratory  for  CUA 
licensure  purposes  when  the  laboratory 
cannot  operate  in  the  State  because  of 
noncomphance  with  State  laws.  In  the 
case  of  laboratories  participating  in  both 
the  Medicare  and  CLIA  programs,  which 
are  the  majority  of  interstate 
laboratories,  unifying  the  requirements 
to  assure  compliance  with  State  and 
local  laws  would  eliminate  the 
possibility  of  laboratories  being 
acceptable  under  CUA  and 
unacceptable  in  the  Medicare  program 
for  the  same  test  procedures. 

We  would  require  compliance  with 
the  existing  regulatory  programs 
covered  by  State  and  local  laws  for  fire 
safety  and  with  State,  Federal  and  local 
laws  on  environment  and  health-related 
matters. 

Proposed  §  493.11  would  not  include 
the  requirements  in  present  S  405.1316(c] 
concerning  who  may  draw  specimens 
from  a  patient,  as  this  issue  is  governed 
by  State  law  if  such  requirements  exist. 

Subpart  C — Participation  in  Proficiency 
Testing 

Present  regulations  at  42  CFR 
405.1314(a)  and  Part  74,  Subpart  E 
require  laboratories  to  participate  in 
proficiency  testing  (FT)  programs.  We 
would  greatly  expand  these 
requirements.  A  new  Subpart  C  would 
contain  the  general  requirements  a 
laboratory  must  meet  for  PT  and  would 
elevate  current  requirements  for 
enrollment  and  successful  participation 
to  the  condition  level. 

The  new  PT  requirements  would 
emphasize  the  increased  importance 
attached  to  obtaining  a  passing  score  on 
samples  with  known  contents  as  an 
outcome  measure  of  the  quality  of 
testing  m  laboratories.  CDC,  under  an 
Intera^ncy  Agreement  with  HCFA, 
established  a  Task  Force  that  developed 
proposed  PT  requirements  in  response 
to  our  request  for  a  PT  program  that 
could  be  applied  to  both  Medicare  and 
CUA  laboratories. 

Although  specific  requirements  for  a 
PT  program  are  included  for  CLIA 
laboratories  in  42  CFR  Part  74. 
minimally  acceptable  requirements  for 
Medicare-approved  laboratories  have 
never  been  described  by  HHS  in  terms 
of  program  content,  challenge,  frequency 
of  PT  shipments  or  testing  events  and 
grading  criteria  for  individual  analytes 
and  specialties  and  subspecialties.  As  a 
consequence.  State  and  private 
organizations  have  offered  PT  programs 


2SS84  Federal  Register  /  Vot.  53.  No.  151  /  Friday.  August  5.  1988  /  Proposed  Rules 


that  have  been  approved  for  Medicare 
purposes.  These  progrsim  vary 
considerably  in  degree  of  challenge  and 
grading  criteria  front  each  other  and 
from  the  existing  CUA  FT  requirements. 

Our  proposed  regulatory  revisions 
would  focus  on  assessing  the  quaKty  of 
laboratory  tests  that  are  commonly 
performed  or  have  results  critical  to  the 
patient's  health  fe.g.,  an  incorrect  resuh 
has  a  moderate  to  high  risk  of  death},  or 
both.  In  the  future  we  hope  to  indude 
additional  tests  in  areas  such  as 
histopathology,  cytogenetics  and  drug 
abuse  testing.  We  also  propose  to 
exclude  from  the  proposed  PT  program 
those  test  areas  for  Wfiich  no 
performance  problems  are  evident,  such 
as  routine  urinalysis,  and  to  continue  to 
reevaluate  the  necessity  for  FT  for  other 
test  areas  in  the  future. 

The  regvlations  would  include  a  PT 
grading  system  by  specialty  and 
subspecialty.  The  current  CLIA 
requirements  in  42  CFR  Part  74  inchide  a 
composite  score  for  a  few  specialty 
areas  but  do  not  include  a  scoring 
system  for  moat  areas  that  would 
provide  for  a  deterratnation  to  be  made 
of  the  overall  performance  of  the 
laboratory  in  each  specialty  and 
subspecialty. 

The  proposed  PT  requirements  would 
apply  to  selected  tests,  named  in  the 
regulations.  It  is  neither  possible  nor 
currently  feasible  to  evaluate  every  test 
a  laboratory  can  perform  by  PT,  since 
many  tests  are  not  available  in  PT 
programs  presently  offered.  The  tests 
and  analytes  we  selected  for  challenge 
are  representative  of  the  laboratory's 
ability  to  perform  in  each  specialty  and 
subspecialty. 

These  proposed  regulations  would 
make  adverse  actions  based  on 
unsuccessful  PT  performances 
consistent  for  laboratories  approved 
under  Medicare  and  those  licensed 
under  CUA. 

The  Medicare  program  currently 
requires  successful  participation  hi  a  PT 
program  in  each  specialty  and 
subspecialty.  We  do  not  cnrrcnffy 
provide  States  with  criteria  for 
determining  soccessfttl  participation  for 
specialties  and  subspecialties.  Hence, 
under  Medicate,  States  may  establish 
individual  protocols  for  evaluating  FT 
performance  and  these  evaluations  vary 
from  State  to  State. 

Under  CLIA.  HCFA  may  take  an 
adverse  action  against  a  laboratory  by 
removing  Kcensure  for  individual  tests. 
However,  correnl  CLIA  PT  regulations 
do  not  provide  for  grading  PT 
performance  by  specialty  or 
oubspecialty  except  for  bacteriology, 
mycology  and  parasitology,  which  are 


not  graded  by  test  but  are  graded  by 
overall  subspecialties. 

Therefore,  with  the  exception  of  the 
subspecialties  of  bacteriology,  mycology 
and  parasitology,  adverse  actions 
proceed  test  by  test  as  unsatisfactory 
performance  occurs  with  no  provisions 
for  removing  licensure  by  specialty  or 
subspecialty  even  though  the  laboratory 
may  be  performing  related 
methodologies  in  the  same  specialty  or 
subspecialty.  Moreover,  a  laboratory 
could  fail  all  PT  testing  in  a  particular 
spedalty  or  subspecialty  and  lose  its 
license  for  those  tests  but  would  still  be 
allowed  to  perform  related  testing  in  the 
specialty  or  subspecialty  because  PT 
testing  is  not  offered  for  all  tests 
categorized  in  a  specialty  or 
subspecialty. 

In  the  Medicare  program,  we  approve 
and  disapprove  independent 
laboratories  by  specialties  and 
subspecialties  rather  than  by  individual 
tests.  The  Medicare  carrier  is  notified  of 
the  laboratory's  approval  by  specialty 
and  subspecialty,  not  by  te8t(s) 
performed.  It  is  not  feasible  under 
Medicare  to  terminate  approval  for 
individual  tests  since  thousands  of  tests 
are  involved.  Monitoring  laboratories' 
continuous  changes  in  approval  status 
by  individual  tests  is  not  effective  since 
test  offerings  change  h-equently  and 
updates  to  the  States,  regions  and 
carriers  would  always  lag  behind 
changes  in  laboratory  services. 

We  have  decided  that  the 
development  of  a  specialty  and 
subspecialty  grading  system  is  the  most 
reasonable  and  appropriate  mechanism 
to  monitor  quality  of  testing.  Since  our 
intent  is  to  make  the  Medicare  and  CLIA 
programs  as  consistent  as  possible  and 
to  provide  an  overall  assurance  of  the 
quality,  we  propose  to  require  identical 
mechanisms  of  assessing  PT 
performance  for  CLIA  and  Medicare 
laboratories.  We  propose  a  unified 
assessment  to  be  made  by  the  Medicare 
State  survey  agency  or  HHS  in 
determining  the  licensure  and  Medicare 
approval  status  of  a  laboratory  by 
specialty  and  subspecialty.  Thie  State 
survey  agencies  would  receive  a  single 
set  of  PT  data  and  would  consistently 
detennine  compliance  for  the  two 
programs  at  the  same  time.  A  laboratory 
failing  the  PT  requirements  and  the 
enhanced  PT  requirements  would  lose 
Medicare  approval  for  the  specialty  or 
subspecialty.  Similarly,  a  CLIA  licensed 
laboratory  would  be  notified  (rf  any  PT 
failure  and.  if  a  hearing  is  not  requested, 
the  license  would  be  revoked  for  the 
spedalty  or  subspecialty. 

Currently,  a  laboratory  may  enroll  in 
one  or  more  PT  programs  to  satisfy 
Medicare  requirements  and  a  different 


program  to  satisfy  requirements  under 
CLIA.  The  proposed  modiTication  of  the 
regutlation  would  require  laboratories  to 
specify  the  PT  program  it  is  using  to 
meet  the  Medicare  or  CliA 
requirements  (or  both).  It  would  not 
preclude  a  State  or  private-sector 
accreditation  program  from  having 
different  standards  for  its  own  program 
purposes  but  it  would  require  that 
laboratories  be  enrolled  and 
successfully  participate  in  a  PT  program 
that  meets  the  Federal  criteria. 

We  would  introduce  requirements  for 
an  enhanced  PT  program  in  1 493.25, 
Condition:  Enhanced  proficiency  testing. 
If  a  laboratory  were  to  perform 
unsuccesafolly  in  PT.  it  would  be  able  to 
request  enrolhnent  in  an  enhanced  PT 
program  within  15  days  of  notification  of 
unsuccessful  petformance  in  order  to 
prevent  immediate  termination  for  that 
failed  specialty  or  aubspedalty.  While 
the  laboratory  is  participating  in  the 
enhanced  FT  program.  Medicare 
approval  and  CLIA  licensure,  as 
applicable,  for  the  tests  performed  under 
the  specialty  or  subspecialty  would 
continue.  If  the  laboratory  also  fails  the 
enhanced  PT,  we  would  initiate 
terminaticm  of  Medicare  approval  or 
revocation  of  CUA  Hcenswe,  as 
applicable,  for  the  failed  specialty  or 
8ub^>ecialty.  By  instituting  the 
enhanced  FT  program,  we  would  not  be 
penalizing  a  laboratory  for  one  set  of 
aberrant  results.  The  laboratory  during 
this  period  of  partrdpation  in  enhanced 
PT  would  be  able  to  undertake  any 
necessary  corrective  action  while  also 
demonstrating  sustained  successful 
performance  in  the  failed  spedalty  or 
subspecialty. 

In  the  new  section  on  enhanced  PT 
(S  493.25),  we  propose  that  laboratories 
that  fail  PT  must  successfully  participate 
in  an  enhanced  PT  program  for  three 
consecutive  shipments,  testing  events  or 
combination  thereof  in  the  failed 
spedalty  or  subspecialty  in  order  to 
prevent  immediate  termination  of 
approval  or  licensure  for  the  spedalty  or 
subspecialty.  The  enhanced  PT  program 
would  consist  of  more  specimens  per 
shipment  or  testing  event  than  what  is 
required  in  the  routine  PT  and  may  be  at 
a  frequency  greater  than  quarterly. 
Enhanced  FT  may  consist  of  challenges 
to  cover  the  overall  specialty  or 
subspecialty  or  it  may  consist  of 
individual  analyte  challenges, 
depending  upon  the  laboratory's  FT 
failure.  If  laboratory  performance  falls 
below  the  acceptable  level  after  one. 
two  or  three  shipments  or  testing  events 
of  enhanced  FT.  approval  of  the 
applicable  ^lecialty  or  subspecialty 
would  be  terminated,  licensure 
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revocation  proceedings  instiUited,  or 
both.  If  a  laboratory's  Medicare 
participation  were  terminated  or  its 
CUA  license  were  revoked  as  a  result  of 
a  PT  failure,  the  laboratory's 
participation  or  licensure  for  the 
applicable  specialty  or  subspecialty 
could  not  be  reinstated  until  the 
laboratory  demonstrated  sustained 
successful  performance  in  three 
consecutive  shipments  or  testing  events 
(or  combination)  of  enhanced  PT.  The 
proposed  acceptable  levels  for  enhanced 
PT  (80  percent  of  results  within  limits  for 
categories  of  testing;  and  for  individual 
analysis:  5  of  6  results  for  one  shipment. 
10  of  12  for  two  shipments  and  IS  of  18 
for  three  shipments)  are  based  on 
statistical  calculations  and  intended  to 
detect  substandard  performance  without 
falsely  identifying  competent 
laboratories.  For  these  calculations,  a 
competenMaboratory  is  assumed  to 
have  less  than  a  one  percent  chance  of 
exceeding  the  acceptable  limits 
established  for  each  anal3rte.  We  ask  for 
comments  regarding  other  alternative 
enhanced  PT  schemes,  for  example,  the 
desirability  of  requiring  satisbctory 
scores  on  five  of  six  results  for  each  of 
two  shipments,  rather  than  requiring 
satisfactory  scores  on  five  of  six  results 
for  each  of  three  shipments.  We  seek 
comments  on  the  ability  of  laboratories, 
including  physician  office  laboratories, 
to  meet  these  criteria,  and  the  adequacy 
of  these  criteria  for  protecting  health 
and  safety. 

We  are  not  considering  enhanced  PT 
for  cytology  at  this  time  but  are  instead 
proposing  different  remedial  actions  a 
laboratory  failing  PT  in  cytology  would 
have  to  take  to  remain  approved  or 
licensed.  See  "Remedial  actions  for 
cytology"  below. 

The  revised  regulations  would 
establish  an  evaluation  system  based  on 
successful  participation  for  each  testing 
event  or  shipment  of  PT  at 
approximately  quarterly  intervals. 
Under  ciurent  Medicare  practice  we 
disapprove  a  facility  if  three  out  of  four 
shipment  scores  are  unsatisfactory. 
Currently,  if  a  laboratory  has  three 
unsatisfactory  shipments  out  of  four,  it 
takes  over  a  year  to  initiate  a 
termination.  Under  the  proposed 
revision  we  could  decrease  this  time 
interval  to  as  short  as  two  months  if  the 
laboratory  does  not  enroll  in  enhanced 
PT.  (The  PT  program  has  one  month  to 
notify  us  of  PT  results;  we  notify  the 
laboratory  of  its  loss  of  approval  within 
one  month.) 

The  proposal  for  revision  of  the  PT 
requirements  also  would  include  a 
provision  for  action  against  a  laboratory 
when  there  is  unsatisfactory 


performance  for  the  same  single  analyte 
in  any  PT  shipment  or  testing  event  or 
when  there  is  unsatisfactory 
performance  for  one  of  two  challenges 
for  the  same  analyte  in  each  of  two 
consecutive  shipments  or  testing  events 
(or  combination).  We  would  terminate 
approval  of  the  entire  specialty  or 
subspecialty  iii  which  the  failed  analyte 
is  categorized  unless  the  laboratory 
requests  enrollment  in  the  enhanced  PT 
program,  since  under  the  Medicare 
program  there  is  no  mechanism  for 
taking  action  to  deny  paymeat  for  a 
single  test. 

Since  the  tests  that  we  have  selected 
for  participation  in  the  PT  program  are 
critical  to  patient  health  and  are 
representative  of  the  universe  of  tests 
frequently  performed  in  the  specialty  or 
sulMpecialty,  poor  performance  in  even 
one  test,  if  uncorrected,  is  indicative  of 
more  widespread  problems  in  testing, 
management  and  proper  quality 
assurance  procedures.  If  a  labwatory 
performs  unsatisfactorily  on  the 
individual  analytes  selected  for  PT  and 
the  same  analytes  in  the  enhanced  PT 
program,  we  would  take  termination 
action  against  the  laboratory  within  15 
days  of  notification  by  the  PT  program 
to  protect  the  health  and  safety  of  the 
individuals  being  tested. 

We  would  also  institute  an  overall  PT 
evaluation  by  specialty  in  chemistry, 
immunology  and  microbiology.  Our 
objective  is  to  assess  overall 
performance  to  the  extent  possible. 
Thus,  poor  performance  in  one 
subspecialty  would  result  in  the 
laboratory  failing  the  specialty  as  well 
and  the  laboratory  would  be  unable  to 
obtain  approval  for  any  of  the  other 
subspecialties  in  the  same  category.  The 
laboratory  would  therefore  have  an 
additional  incentive  to  participate 
successfully  in  PT. 

Laboratory  Requirements 

•  General 

In  new  §  493.21,  Condition:  Enrollment 
and  testing  of  samples,  we  would  have 
two  standards:  (1)  If  a  PT  program  has 
been  approved  under  new  Subpart  D  for 
a  specialty  or  subspecialty  for  which  a 
laboratory  seeks  or  has  approval  or 
licensure,  a  laboratory  must  enroll  in  an 
approved  PT  program  for  each  specialty 
and  subspecialty  for  which  it  seeks 
approval  (Medicare  or  Medicaid)  or 
licensure  (CUA);  and  (2)  the  laboratory 
must  test  or  examine  the  PT  samples  in 
the  laboratory's  routine  manner. 

This  section  would  require  the 
laboratory  to  notify  HHS  of  the  PT 
program  it  has  chosen;  it  would  be  able 
to  designate  no  more  than  one  PT 
program  per  specialty  (in  specialties 


without  subspecialties)  or  subspeaalty 
for  the  purposes  of  meeting  the  PT 
enrollment  requirements.  A  laboratory 
could  change  its  selection  of  PT 
programs  after  four  quarterly  shipments 
but  would  have  to  notify  us.  The 
laboratory  would  have  to  agree  to  allow 
the  PT  program  to  release  any  data  to  us 
that  we  need  to  evaluate  the 
laboratory's  performance. 

Section  493.21  would  contain  a 
standard  concerning  how  the  laboratory 
is  to  nm  the  PT  samples  it  receives  from 
the  PT  pro^^m.  The  laboratory  would 
have  to  run  the  samples  with  its  regular 
work  and  by  personnel  who  ordinarily 
perform  the  laboratory's  testing;  it  could 
not  run  tests  in  replicate  unless  it 
usually  does  so;  and  it  could  not  send 
the  samples  to  another  laboratory  for 
analysis. 

In  S  493.22,  Condition:  Successful 
participation,  a  laboratory  that  does  not 
successfully  participate  in  PT  for  a  given 
specialty  and  subspecialty  for  which  it 
seeks  approval  for  Medicare  or 
Medicaid  participation  or  licensure 
under  CLIA  may  request  enrollment  in 
an  enhanced  PT  program  to  prevent 
immediate  termination  of  approval  or 
institution  of  license  revocation 
proceedings  for  the  failure  specialty  or 
subspecialty.  If  we  institute  an 
enhanced  PT  program,  good  laboratories 
would  not  be  penalized  for  a  single  PT 
failure  since  the  laboratory  would  be 
afforded  the  opportunity  to  demonstrate 
sustained  successful  PT  performance 
through  enrollment  in  the  enhanced  PT 
program.  The  enhanced  PT  program 
would  identify  marginal  and  poorly 
performing  laboratories  (those  that 
cannot  demonstrate  sustained 
successful  performance)  for  expeditious 
adverse  action. 

In  §  493.24,  Reinstatement  after  failure 
to  participate  successfully,  we  propose 
that  a  laboratory  failing  PT  in  any 
specialty  or  subspedaky  must 
demonstrate  successful  performance  for 
three  consecutive  shipments  or  testing 
events  (or  combination)  of  enhanced  PT 
in  that  failed  specialty  or  subspecialty 
before  it  may  discontinue  enhanced  PT, 
or,  if  it  has  been  terminated,  before  it 
can  be  reinstated  to  the  specialty  or 
subspecialty. 

When  a  laboratory  performs  pooriy 
over  an  extended  period  of  time,  it 
should  not  be  allowed  back  into  the 
progran  until  it  has  demonstrated  its 
ability  to  perform  successfully  for  a 
sufficient  length  of  time  to  assure  that  it 
has  not  made  just  a  temporary 
improvement  in  its  testing  performance. 
Therefore,  we  detomined  that  ap- 
proval for  the  failed  specialty  or 
subspecialty  would  be  terminated  for  a 
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period  of  no  less  than  six  months. 
Reinstatement  of  approval  in  the 
specialty  or  subspecialty  that  had  been 
the  subject  of  an  adverse  action  would 
not  be  considered  until  the  laboratory 
has  demonstrated  successful 
performance  over  three  consecutive 
enhanced  PT  shipments  or  testing 
events  (or  combination).  We  are 
extending  the  successful  performance 
period  for  reinstatement  from  two 
shipments  to  three  shipments  or  testing 
events  to  assure  that  the  laboratory 
demonstrates  sustained  improvement. 

•  Proficiency  Testing  by  Specialty  and 
Subspecialty 

f  General 

Sections  493.31  through  493.63  would 
contain  the  criteria  for  acceptable 
performance  a  laboratory  would  have  to 
meet  to  participate  successfully  in  a  PT 
program  for  each  specialty  and 
subspecialty.  The  specialties  and 
subspecialties  named  in  these  proposed 
regulations  would  be  microbiology 
(bacteriology,  mycobacteriology, 
mycology,  and  parasitology),  diagnostic 
immunology  (syphilis  serology  and 
general  immunology),  chemistry  (routine 
chemistry,  endocrinology,  and 
toxicology),  hematology,  pathology 
(including  cytology  for  gynecologic 
examinations)  and  immunohematology. 

As  stated  earlier,  PT  would  consist  of 
four  annual  shipments  from  the  PT 
program  for  each  specialty  and 
subspecialty.  In  addition,  we  are 
considering  conducting  onsite  PT, 
through  the  State  survey  agencies.  (All 
cytology  PT  might  be  conducted  onsite; 
see  proposal  below.) 

Whenever  possible,  we  determined  a 
composite  performance  score  for 
specialties  and  subspecialties  of 
quantitative  testing  after  evaluating 
historical  accreditation  program  PT 
performance  data  from  1986.  We 
consider  a  grade  of  80%  for  an  overall 
specialty  or  subspecialty  of  testing  to  be 
a  reasonable,  achievable  level  of 
performance.  In  immunohematology  in 
which  even  one  error  may  have  serious 
and  immediate  consequences,  we  would 
require  a  performance  level  of  100%  for 
subspecialties  of  testing. 

The  80%  composite  score  for 
specialties  and  subspecialties  of  service 
together  with  the  evaluation  of  analyte 
performance,  which  focuses  on 
identifying  analyte  testing  problems, 
would  provide  the  basis  for  assessing 
laboratory  performance  to  permit 
detection  of  laboratories  whose  results 
are  consistently  marginal  or  worse, 
while  not  penalizing  a  laboratory  that 
rarely  produces  marginal  results.  The 
unique  feature  of  including  the  enhanced 


PT  program,  although  not  currently 
offered  by  PT  programs,  would  provide 
an  improved  measure  for  separating  a 
rare  single  laboratory  error  from  a  true 
laboratory  performance  problem 
ensuring  that  poor  performers  are 
recognized  as  such  and  that  good 
performers  retain  Medicare  approval  or 
CLIA  licensure  (or  both). 

After  we  have  implemented  the  PT 
program  and  collected  and  examined  PT 
performance  data,  we  anticipate  that 
additional  reflnements  in  the  PT 
program  grading  criteria  would  be 
necessary. 

Whenever  changes  are  necessary,  we 
would  expedite  the  rulemaking  process 
to  ensure  the  most  rapid  implementation 
in  order  to  have  dynamic  requirements 
to  respond  timely  to  new  testing 
procedures  and  methodologies  as  well 
as  refinements  in  performance  and 
evaluation  criteria. 

We  would  publish  a  notice  in  the 
Federal  Register  before  revising  PT 
program  requirements. 

+  Cytology 

While  we  recognize  especially  the 
importance  of  developing  a  national 
consistent  standard  for  a  PT  program  for 
cytology,  we  also  acknowledge  the 
complexity  and  uniqueness  of  this  area 
of  laboratory  testing.  Cytology  PT  differs 
from  most  other  PT  programs  because 
(1)  cytology  testing  remains  a  manual 
process  that  is  totally  dependent  upon 
the  judgment  of  the  person  viewing  the 
specimen;  (2)  a  cytology  PT  program 
tests  the  accuracy  of  each  individual 
engaged  in  the  examination  of  cytologic 
preparations  more  than  the  overall 
performance  of  the  laboratory;  and  (3) 
there  is  a  substantial  degree  of  difficulty 
in  obtaining  cytology  specimens  for  PT. 

Currently,  most  FT  programs  do  not 
test  cytology  services.  As  a  result,  we  do 
not  have  as  much  information  as  in 
other  areas  from  which  to  assess 
cytology  PT.  We  are  therefore  proposing 
three  options  (onsite  testing,  mailed 
shipments  of  specimens,  and  a 
combination]  for  interested  parties  to 
comment  upon.  All  options  include 
ranges  for  accuracy  rates,  number  of 
challenges  per  testing  event  and  number 
of  testing  events  per  year.  We  would 
appreciate  comments  concerning  which 
accuracy  rate  in  each  range  commenters 
prefer  (and  why)  as  well  as  which  PT 
option  is  preferred  and  why. 

We  are  proposing  at  this  time  to 
require  cytological  PT  only  for 
gynecologic  examinations;  thus  we  are 
proposing  standards  at  this  time  for  a 
national  PT  program  in  cytology  for  Pap 
smears  only.  We  are  proposing  that 
Cytology:  Gynecologic  examinations  be 
a  subspecialty  under  the  specialty  of 


pathology.  Other  tests,  such  as  fine 
needle  aspiration,  breast  fluid,  etc., 
which  are  non-gynecologic  cytology 
tests,  constitute  a  small  portion  of 
cytology  tests,  and  all  cases  are 
ultimately  reviewed  by  qualified 
pathologists.  Therefore,  we  are  not 
proposing  standards  for  a  PT  program 
for  non-gynecological  cytology  testing  at 
this  time. 

We  considered  numerous  approaches 
to  cytology  PT,  some  of  which  were 
found  to  be  impractical  as  the  basis  for 
a  national  standard  for  PT  in  cytology. 
For  example,  we  considered  "blind"  PT 
as  one  approach.  In  blind  PT,  samples 
are  submitted  through  cooperative 
clients  (physicians]  to  the  laboratory. 
These  slides  are  theoretically 
undetected  as  PT  test  cases  because 
they  resemble  routine  specimens 
received  by  the  laboratory.  We  decided 
this  approach  would  not  be  practical  to 
use  on  a  national  basis  because  of  the 
difficulty  in  obtaining  enough  specimens 
as  well  as  the  cooperation  of  physicians 
to  distribute  PT  samples  to  the 
laboratories  and  assuring  that  these 
specimens  are,  in  actuality,  not  easily 
identified  as  PT  challenges.  While  we 
agree  that  a  true  "blind"  PT  program  is  a 
valuable  methodology,  we  could  not 
implement  such  a  complex  program  on  a 
national  basis  because  of  the  logistics. 
Therefore,  we  propose  to  include  the 
"blind"  submittal  of  known  specimens 
as  an  option  for  the  laboratory  to  use  as 
part  of  its  own  internal  quality 
assurance  program  to  evaluate 
cytotechnologist  performance  and  to 
dorument  the  quality  of  laboratory 
performance  (See  Subpart  H — Quality 
Assurance). 

We  also  considered  a  retrospective  PT 
program  approach  and  likewise  found  it 
to  be  impractical  to  implement  on  a 
large  scale.  This  system  involves  the 
selection  of  previously  screened  slides 
for  screening  by  either  exchanging  slides 
with  another  laboratory  as  a  "round 
robin"  scheme,  rescreening  one 
laboratory's  cytology  cases  by  a 
reference  laboratory  with  recognized 
expertise  in  cytology,  or  rescreening  by 
a  panel  of  cytology  experts  in  a  State. 
The  slides  selected  would  have  to  be 
representative  of  the  laboratory's 
workload  and  would  have  to  include 
some  abnormal  specimens.  Since 
managing  a  retrospective  program 
would  be  highly  labor-intensive  and 
complicated  to  conduct  and  maintain, 
and  criteria  do  not  exist  for  selecting  the 
laboratories  which  would  have  final 
responsibility  for  determining 
correctness  of  diagnosis,  we  have  also 
decided  to  propose  including  the 
retrospective  PT  approach  as  an  option 
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for  the  laboratory  to  use  as  part  of  its 
own  quality  assurance  progranu 
Retrospective  PT  may  be  osed  to 
evaluate  individual  cytotechnoiogist 
performance  and  overall  laboratory 
performance  and  as  one  of  several 
approaches  for  remedial  action  if  any 
cytotechnologists  fail  the  national 
standards  for  the  cytology  PT  program 
ultimately  selected. 

—  Options 

We  would  like  to  develop  a  program 
that  will  be  feasible  and  practical  and 
that  will  serve  as  a  strong  measure  of 
performance  evaluation  in  cytology 
testing.  We  are  seeking  public  comment 
on  three  possible  approaches  to 
cytology  PT. 

1.  The  first  approach  to  cytology  PT 
standards  about  which  we  seek 
comment  involves  an  "onsite" 
methodology.  This  system  involves 
taking  actual  PT  shdes  to  the  laboratory 
or  testing  the  individuals  engaged  in 
examination  of  cytologic  preparations  at 
an  offsite  testing  center  and  directly 
observing  the  individuals  as  they  review 
the  slides.  This  system,  to  be  conducted 
by  the  State  survey  agency,  would  allow 
us  to  test  all  individuals  in  the 
laboratory  who  are  involved  in  the 
examination  of  slides  and  has  the 
advantage  of  permitting  immediate 
feedback  if  a  performance  problem  is 
detected. 

Disadvantages  are:  slides  are  pre- 
stained  and  may  differ  from  the 
laboratory's  usual  staining  quality; 
positives  may  sometimes  be  present  in 
greater  frequency  than  would  ordinarily 
be  found  in  the  laboratory's  regular 
screening  workload;  and  a  set  time  limit 
for  review  per  slide,  imposed  to  expedite 
the  testing  process,  may  be 
discomforting  to  some  examinees  and 
may  not  reflect  the  conditions  under 
which  cytotechnologists  routinely 
examine  slides.  In  addition,  though  the 
onsite  PT  methodology  is  practical  as  a 
standard  for  a  national  PT  program  it  is 
expensive  to  operate,  especially  in  terms 
of  the  personnel  needed  to  transport  the 
slides  and  conduct  the  PT  program. 

We  are  proposing  that  satisfactory 
performance  for  each  individual  would 
be  based  on  a  80  to  100  percent  correct 
response  on  each  PT  survey  and  over 
the  span  of  three  testing  events. 
Successful  performance  for  the 
laboratory,  which  includes  all 
individuals  engaged  in  slide 
examination,  would  also  be  based  on  80 
to  100  percent  correct  responses  on  each 
testing  event.  A  correct  response  would 
be  an  80  percent  or  greater  agreement  of 
participants.  We  are  interested  in 
receiving  comments  regarding  instances 
when  there  is  not  agreement  of  a 


minimum  80%  of  the  response  or  when  a 
graded  response  may  be  close  to  the 
consensus  but  not  exact. 

2.  The  second  approach  to  cytology  PT 
standards  about  which  we  seek 
comment  involves  mailed  specimens. 
This  system  involves  mailing  sets  of 
slides  or  photographs  or  interactive 
video  discs  that  represent  a  spectrum  of 
possible  cytologic  findings.  Each 
individual  in  the  laboratory  who  is 
engaged  in  slide  examination  analyzes 
the  set  of  samples  and  reports  his  or  her 
results  in  a  standardized  format. 

Problems  with  this  approach  include 
slide  breakage  in  transit,  poor 
reproducibility  of  colors  in  photographs 
and  variations  in  slide  staining. 
However,  video  discs  may  offer 
solutions  to  these  problems.  Overall, 
this  option  would  tend  to  reflect  the  best 
rather  than  the  usual  performance  by 
individual  and  laboratory. 

We  are  proposing  the  same  scoring 
system  for  this  option  as  for  the  "onsite" 
option,  but  hope  to  receive  comments  on 
more  stringent  grading  criteria. 

3.  The  third  approach  is  simply  a 
combination  of  onsite  and  mailed 
cytology  PT.  We  are  seeking  detailed 
comments  on  how  we  could  set 
standards  for  a  cytology  PT  program 
that  would  contain  features  of  both 
onsite  and  mailed  PT. 

+  Remedial  Actions  for  Cytology 
(Gynecologic  Preparations  Only) 

The  principal  purpose  of  any  PT 
program  is  to  identify  areas  of 
performance  that  need  correction  or 
improvement  and  to  ensure  that  good 
performance  is  maintained  over  time. 
Because  correct  cytology  performance 
involves  the  skill  and  judgment  of 
individuals  viewing  slide  preparations 
(as  opposed  to  a  machine  making 
correct  analyses  of  fluids,  for  example) 
and  because  the  results  are  especially 
critical  to  diagnosis  and  treatment,  we 
are  proposing  different  remedial  actions 
that  would  be  taken  when  individuals 
fail  the  cytology  PT  program. 

We  are  proposing  remedial  actions 
applicable  to  individuals  who  do  not 
demonstrate  satisfactory  performance 
and  penalties  applicable  to  laboratories 
that  fail  to  maintain  overall  successful 
performance  in  their  cytology  testing 
programs.  The  remedial  actions  would 
be  the  same  for  any  of  the  cytology  PT 
options:  mailed  specimens,  onsite 
testing  and  a  combination  of  the  two. 

We  are  inviting  conunents  on  this 
proposal,  especially  in  terms  of  ways  we 
can  improve  the  process  of  remedial 
actions  when  individuals  fail  the  PT 
program. 


1.  Remedial  Actions  Concerning 
Individuals 

The  first  time  an  individual  fails  any 
part  of  a  cytology  PT  survey,  the 
laboratory  would  have  to  provide  the 
individual  with  immediate  remedial 
training  and  education  in  the  area  of  the 
failure  and  a  review  in  those  areas 
passed.  If  the  individual's  score  is  50 
percent  or  less  in  each  of  two  testing 
events,  we  would  require  a  more 
stringent  fenm-ef  renredial  action  up  to 
prohibiting  the  individual  from  reporting 
negative  slides  until  the  individual  has 
been  retrained  and  demonstrates 
necessary  accuracy  by  scoring  100 
percent  on  two  consecutive  PT  testing 
events.  If  either  two  or  more  or  ten 
percent  or  more  of  the  individuals  in  a 
laboratory,  whichever  number  is  greater, 
fail  any  PT  testing  event,  all  individuals 
engaged  in  the  examination  of  slides 
would  have  to  undergo  additional 
training  and  education  in  addition  to 
that  required  in  Subpart  G  (personnel 
requirements)  and  the  laboratory  would 
have  to  participate  in  a  retrospective  PT 
program  until  the  laboratory  achieves  an 
overall  score  of  95  percent  or  more 
correct  responses  over  three  subsequent 
consecutive  PT  testing  events.  The  95 
percent  score  for  the  laboratory 
represents  the  composite  score  of  all 
cytotechnologists 

2.  Fiscal  Penalties  for  Laboratories 

We  are  proposing  that  if  the 
laboratory  fails  to  take  required 
remedial  actions  (as  described  above) 
when  an  individual  fails  the  PT  program 
or  if  either  two  or  more  or  ten  percent  or 
more  of  the  individuals  in  a  laboratory, 
whichever  number  is  greater,  fail  two  or 
more  of  PT  testing  events,  we  would 
terminate  the  laboratory's  Medicare 
approval  for  the  subspecialty  of 
gynecologic  exaHiinations.  revoke  its 
CLIA  licensure,  or  iMth  as  applicable. 

Subpart  D — Proficiency  Testing 
Programs 

A  new  Subpart  D  would  contain  the 
requirements  a  PT  program  would  have 
to  meet  before  a  laboratory  could  use  it 
to  meet  the  PT  requirements  of  Subpart 
C.  Subpart  D  would  indicate  for  each 
specialty  and  subspecialty  (a)  program 
content  and  frequency  of  challenge;  (b) 
the  number  of  challenges  per  quarter 
and  (c)  how  to  evaluate  analytes  or  test 
performance. 

Before  1986  CDC  operated  a  PT 
program  for  CLIA  licensed  laboratories. 
The  revised  regulations  would  not 
include  a  lederaUy-opemted  PT 
program.  We  would  depend  on  private- 
sector  and  State-operated  programs  to 
provide  the  PT.  We  would  evaluate  the 
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programs  against  the  standards 
established  in  these  regulations  in 
Subpart  D. 

Ideally,  the  criteria  for  acceptable 
laboratory  performance  should  be  based 
on  clinical  usefulness  of  test  results; 
however,  there  are  no  generally  agreed 
upon  medical  usefulness  criteria.  In  the 
absence  of  medical  criteria  for 
acceptable  performance,  we  would 
defme  acceptable  performance  using 
fixed  criteria,  when  appropriate,  and 
statistical  limits  elsewhere.  This 
approach  corresponds  to  current 
laboratory  performance  evaluations 
based  on  the  state  of  the  practice.  We 
would  use  a  three  standard  deviation 
limit  to  identify  laboratories  requiring 
regulatory  intervention;  this  is  similar  to 
laboratory  internal  quality  control 
systems  that  currently  use  a  three 
Standard  deviation  limit  to  identify 
serious  problems  requiring  remedial 
action.  We  are  interested,  however,  in 
receiving  comments  on  the  marginal 
effectiveness  of  using  two  standard 
deviations  for  any  analyte. 

Basically,  programs  wishing  to  qualify 
as  a  PT  program  under  these  regulations 
would  have  to  offer  a  minimum  of  at 
least  two  challenges  per  quarter  for  each 
test  or  analyte  for  the  subspecialities 
included  in  the  specialities  of  diagnostic 
immunology,  chemistry,  hematology, 
and  immunohematology  and  six 
challenges  per  quarter  for  the  specialty 
of  microbiology,  which  includes  the 
subspecialities  of  bacteriology, 
mycology,  mycobacteriology  and 
parasitology.  For  the  enhanced  PT 
program,  we  would  require  six 
challenges  per  shipment  for  each  test  or 
analyte  for  the  subspecialties,  include  in 
the  specialties  of  diagnostic 
immunology,  chemistry,  hematology  and 
immunohematology  and  twelve 
challenges  per  shipment  for  the 
specialty  of  microbiology.  Where 
appropriate,  the  regulations  would 
describe  the  different  types  of  services  a 
laboratory  could  perform  for  that 
specialty  or  subspecialty.  The 
laboratory  would  be  expected  to 
perform  tests  on  PT  samples  to  the  same 
extent  that  testing  is  performed  on 
patient  samples. 

Subpart  D  would  describe  criteria  for 
acceptable  performance.  The  criteria  for 
grading  was  developed  through  an 
evaluation  of  the  current  criteria  in  use 
by  States  and  private  sector  programs 
and  an  evaluation  of  data  CDC  had  for 
the  performance  characteristics  of 
laboratories. 

A  PT  program  would  evaluate  a 
laboratory  in  a  manner  that  reflects  the 
scope  and  level  of  services  the 
laboratory  offers  as  oppposed  to  the 
current  CUA  PT  requirements  that 


specify  that  laboratories  enroll  only  in 
programs  of  fixed  size,  regardless  of 
their  scope  of  services. 

After  the  PT  program  has  been  in 
operation  for  two  years  we  would 
consider  revisions  to  the  program  based 
on  the  performance  of  laboratories.  We 
would  solicit  comments  from  all 
concerned  groups  regarding  the  need  to 
modify  the  PT  program  requirements. 
Changes  in  the  PT  program  might  be 
made  to  incorporate  new  analytes.  tests, 
or  organisms  of  clinical  significance,  to 
delete  obsolete  or  well-performed  tests, 
or  to  improve  the  evaluation  scheme 
based  on  new  data  describing  actual 
distributions  of  test  scores,  and  the 
relationship  of  test  errors  to  physician 
practices  and  patient  outcomes.  When 
we  have  decided  to  include  new 
challenges  or  evaluation  criteria  in 
future  PT,  we  would  expect  these 
changes  to  be  provided  by  approved  PT 
programs  within  two  years  of  our 
approval  and  announcement.  We  would 
review  the  standards  for  PT  on  a  regular 
basis  and  make  such  changes  as  are 
necessary  and  provide  notice  of  these 
changes  to  all  affected. 

The  requirements  for  program  content 
and  number  of  challenges  per  quarter 
would  be  implemented  through  an 
expedited  rulemaking  process  to  enable 
us  to  drop  or  add  tests  timely  to  reflect 
current  technologies. 

•  Cytology  (Gynecologic  Examinations) 

As  noted  above  in  the  discussion 
concerning  Subpart  C  we  are  proposing 
three  options  for  cytology.  For  all 
options,  we  are  proposing  one  to  four  PT 
testing  events  per  year,  with  five  to  12 
slide  preparations  per  individual  per 
testing  event.  We  are  proposing  that  the 
type  of  challenges  include  "normals," 
infectious  agents,  benign  reactive 
processes,  pre-malignant  processes,  and 
malignant  processes. 

We  would  require  the  program  to 
provide  previously  "referenced"  slides: 
"positive"  slides  would  have  been 
confirmed  by  tissue  biopsy  and 
"negative"  slides  would  have  been 
confirmed  by  95  percent  consensus 
agreement. 

Subpart  E — Padent  test  management 

We  would  establish  a  new  subpart  E 
and  a  new  condition — §  493.201, 
Condition — Patient  test  management. 
This  condition  would  provide  a  uniform 
set  of  requirements  for  all  laboratories 
(CLIA  and  Medicare]  for  specimen 
submission  and  requisition  and  would 
more  clearly  define  the  actual  records 
that  must  be  kept  and  why  they  are 
required. 

The  proposed  requirement  would  be 
based  on  current  Medicare  requirements 


dealing  with  clinical  laboratory 
management  (§§  405.1316  (d),  (e),  (f). 
and  (g)).  quality  control  (405.1317(a)(7)). 
and  CUA  laboratory  requirements 
dealing  with  reports  and  records 
(§§74.53  and  74.54). 

The  existing  requirements  would  be 
modified  to  allow  for  electronic 
requisition  of  laboratory  tests  to  keep 
pace  with  modem  technolgy  and  the 
advances  that  allow  for  computer 
systems  to  interact  directly.  We  expect 
these  computer  systems  to  be  provided 
with  security  systems  and  "keys"  to 
assure  that  only  authorized  persons  can 
order  tests.  In  addition,  we  would  add  to 
the  specimen  requisition  requirement  for 
cytology  examinations,  in 
§  493.201(b)(5),  the  provision  that 
pertinent  clinical  information  necessary 
for  accurate  diagnosis  of  cytology 
specimens  must  be  provided  to  the 
laboratory,  including  for  Pap  smear 
testing,  an  indication  of  whether  the 
patient  is  at  risk  for  developing  cervical 
cancer  or  its  precursors. 

The  existing  requirement  for  retention 
of  reports  in  pathology  would  be 
increased  from  two  years  to  ten  years 
because  a  two-year  time  period  is 
insufficient  to  assure  adequate  patient 
tracking  for  cancer  screening,  diagnosis 
and  follow  up. 

The  proposed  standard  on  specimen 
records  would  indicate  that  the  critical 
requirement  is  for  the  laboratory  to  have 
a  system  that  ensures  identification  of 
the  specimen  being  treated  through  all 
stages  of  testing.  The  laboratory  would 
not  be  required  to  maintain  the  name  of 
patients  as  long  as  there  is  some 
mechanism  in  place  to  assure  specimen 
identification  and  enable  results  to  be 
reported  to  the  person  ordering  or 
requiring  the  test.  The  regulations  would 
require  patient  confidentially  to  be 
maintained  but  still  provide  for  the 
correct  identification  and  reporting  of 
the  specimen  results.  However,  the 
Medicare  carriers  and  intermediaries 
would  continue  to  be  able  to  require 
names  or  other  identifiers  in  assuring 
payment  of  a  claim. 

The  proposed  rule  would  remove  the 
restrictive  standards  under  Medicarie 
that  only  persons  authorized  under  the 
Medicare  program  to  request  or  receive 
results  could  obtain  such  results  even  if 
they  were  not  seeking  Medicare 
payment.  Several  State  laws  permit 
individuals  to  order  and  obtain  their 
own  test  results  and  this  conflicts  with 
the  Medicare  regulations.  The  proposed 
modification  would  allow  flexibility  for 
those  tests  performed  on  non-Medicare 
beneficiaries,  provided  State  laws  have 
no  restrictions  on  who  can  order  tests. 
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The  laboratory  would  have  to 
determine  or  verify  normal  ranges  used 
for  reporting  patient  test  results  through 
validation  studies  required  in  §  493.235. 

The  new  section  also  would  require 
the  laboratory  to  make  available  to 
clients,  information  on  factors  that  may 
affect  the  interpretation  of  test  results  (if 
they  are  known),  including 
interferences,  detection  limits, 
sensitivities,  specincity,  accuracy, 
precision  and  validity  of  these  test 
mesaurements.  In  addition,  laboratories 
would  be  required  to  notify  clients 
whenever  changes  occur  in  testing 
methodology  that  affects  test  results  or 
interpretation  of  test  results.  This  would 
enable  the  individual  requesting  and 
receiving  test  results  to  evaluate  the 
laboratory's  quality  and  any  limitations 
on  the  information  they  receive.  This  is 
the  type  of  information  that  any 
laboratory  should  know  in  order  to 
perform  and  report  tests  and  is  obtained 
through  its  quality  control  and  quality 
assurance  program  and,  in  many 
instances,  is  available  from  the 
manufacturers  of  the  test  systems. 

We  would  add  a  requirement  on  test 
referral  (standard  (e))  to  indicate  that 
each  laboratory  performing  tests  either 
directly  or  on  referral  must  have  its 
name  and  other  identifier  on  the  report 
to  the  individual  requesting  or  receiving 
test  results  so  that  the  individual 
receiving  the  report  will  know  which 
laboratory  actually  performed  the  test. 
The  current  regulations  are  not  clear  on 
whether  all  testing  facilities  must  be 
indicated  on  the  report  so  that  it  is 
possible  that  multiple  referrals  do  not 
include  the  name  of  all  testing  facilities 
on  the  report. 

Under  the  proposed  requirements  the 
laboratory  must  maintain  a  legally 
reproduced  copy,  rather  than  an  exact 
duplicate  as  is  required  by  current 
S  405.1316(g),  to  make  these  regulations 
consistent  with  other  Medicare 
recordkeeping  requirements  and  to 
allow  for  the  use  of  new  technologies  in 
the  storage  and  transmittal  of  data. 

Subpart  F— Quality  Control 

Existing  quality  control  requirements 
are  in  S  405.1317  and  Part  74,  Subpart  C. 
We  would  revise  and  move  them  to  Part 
493  and  form  separate  conditions.  New 
S  493.221,  Condition:  General  quality 
control,  would  be  applicable  to  all  the 
specialities  and  subspecialties.  New 
I  493.241  would  specif}'  that  failure  to 
meet  the  condition  unique  to  a  particular 
specialty  or  subspecialty  would  result  in 
the  loss  of  Medicare  approval  or  CLIA 
licensure  (or  both)  of  that  specialty  or 
subspecialty. 

The  revision  of  these  requlations 
would  reflect  changes  in  technology  as 


well  as  clarify  the  specific  requirements 
for  each  standard.  The  clarifications 
would  reflect  the  current  Medicare 
guidelines  and  would  more  explicitly 
inform  the  laboratories  of  their 
responsibilities  under  the  regulations. 

1.  General  Quality  Control  (§493.221) 

The  general  quality  control 
regulations  in  §§405.1317(a)  and  74.20 
would  be  combined  into  one  uniform 
condition  as  S  493.221.  We  have  made 
the  general  quality  control  a  condition  to 
indicate  its  importance.  We  would 
divide  the  requirements  in  current 
§5  405.1317(a)(1)  and  74.20(a)  into 
several  standards  in  new  sections  in 
order  to  define  more  clearly  what  the 
requirements  are  and  to  separate  the 
various  requirements  in  the  current 
regulatory  factor  into  several  distinct 
and  related  categories  so  that  each  is 
equal  in  importance. 

New  S  493.221  would  elaborate  on 
what  such  items  as  "adequacy  of 
equipment"  and  "test  systems"  consist 
of  beyond  descriptions  in  current 
I  405.1317(a). 

We  would  add  a  requirement  that  the 
laboratory  specify  the  procedure  the 
sta^  is  to  follow  in  case  quality  control 
results  or  patterns  do  not  follow  the 
expected  patterns  established  by  the 
laboratory.  There  would  also  be 
procedures  for  reporting  patient  results 
when  test  method  limitations  are 
exceeded.  These  are  critical  elements  in 
the  performance  and  reporting  of  test 
results  and  are  necessary  to  assure  that 
accurate  and  reliable  results  are 
obtained  and  reported.  Since  these 
factors  are  essential,  the  laboratory  stafT 
should  be  aware  of  these  procedures 
and  the  quality  assurance  program 
(described  in  \  493.451)  would  assure 
that  these  procedures  are  in  place  and 
followed. 

We  would  also  require  the  laboratory 
to  verify  the  validity  of  its  procedures. 
This  requirement  is  contained  in  the 
current  regulations  in  §  405.1317(a)(1) 
but  we  would  spell  out  in  detail  what 
constitutes  the  validation  of  each  test 
method. 

We  would  also  add  a  requirement  that 
the  laboratory  have  a  mechanism  in 
place  to  verify  the  accuracy  and 
reliability  of  data  management  and 
reporting  systems  to  assure  that  the  data 
is  accurately  analyzed,  processed  and 
reported.  This  is  a  critical  requirement 
since  no  matter  how  accurate  and 
precise  a  method  is,  data  not  analyzed 
properly  or  reported  correctly  could 
result  in  incorrect  patient  diagnosis  or 
treatment.  We  also  would  revise  the 
regulations  lu  indicate  the  importance  of 
detecting  errors  in  test  results  and 


reporting  and  promptly  correcting  these 
errors  since  the  detection  of  the  errors  is 
a  critical  element  in  assuring  accurate 
and  reliable  test  results. 

We  would  add  a  requirement  under 
the  general  quality  control  condition  for 
the  frequency  of  running  quality  control 
materials.  The  frequencies  are  currently 
indicated  in  §  405.1317(b).  We  would 
place  the  requirement  in  the  general 
section,  rather  than  with  each  specialty, 
to  provide  flexibility  and  eliminate  the 
arbitrary  classification  of  procedures  to 
match  the  placement  of  certain  quality 
control  requirements  in  a  specialty  area. 
This  revision  would  also  reflect  the 
changes  in  laboratory  technology.  We 
would  also  add  provisions  to  these 
regulations  to  allow  for  lesser 
frequencies  as  changes  in  technology 
lead  to  methodological  improvements. 

Our  new  requirements  on  equipment 
maintenance  and  function  checks  would 
indicate  that  the  laboratory  must  define 
its  own  program  based  on  the 
manufacturer's  instructions.  This  is  a 
revision  from  current  requirements  at 
§  405.1317(a).  The  laboratory  would 
have  to  demonstrate  that  its  procedures 
produce  accurate  and  reliable  test 
results.  We  have  decided  not  to  specify 
detailed  requirements  for  these 
procedures  in  the  regulations:  we  would 
allow  flexibility  and  the  utilization  of 
the  manufacturer's  protocols.  We  are 
seeking  comment  on  the  appropriateness 
of  relying  on  manufacturers'  protocols. 
The  new  requirement  would  also 
provide  for  technological  change.  We 
would  not  specify  performance 
characteristics  but  would  specify  that 
the  laboratory  must  determine  its  own 
performance  characteristics  based  on 
validation  studies  and  must  adhere  to 
these  established  performance 
characteristics.  We  would  require  the 
laboratory  to  make  the  performance 
characteristics  available  upon  request  to 
individuals  ordering  and  receiving  test 
results.  The  quality  assurance  subpart. 
Subpart  H,  would  require  the  laboratory 
to  adhere  to  its  quality  assurance 
program  and  established  protocols. 

We  would  define  validation  of 
methods  and  remedial  actions  and 
specifically  indicate  what  is  required. 
The  requirements  would  match  our 
current  guidelines  and  would  better 
inform  the  laboratories  of  their 
responsibilities. 

Whenever  possible  we  would  place 
similar  requirements  in  the  general 
section  that  apply  to  more  than  one 
specialty  area.  For  example,  we  would 
combine  the  references  on  recalibration 
from  the  sections  on  hematology, 
chemistry,  and  radiobioassay,  into  a 
general  section.  In  addition,  because  of 
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tbe  advent  of  certain  new  technologies, 
we  would  no  loager  refjuire  daaiy 
inslnimeiit  verifkations  separate  fran 
quality  control  checks.  Rather,  we 
woskl  specify  tbe  basis  and  fre^Mcncy 
for  performing  inatnwieat  checks,  which 
cc>rrespood  to  our  CMnent  guidelines  in 
this  area. 

We  wowki  also  define  the  timeframes 
in  which  control  samples  mmt  be  tested 
with  patient  spcciraess  to  assure 
accurate  results.  The  cnrreot 
requirement  for  including  ccntrols  with 
each  test  nm  of  patient  specimens  is 
clarified  in  these  proposed 
requirements.  We  would  indnde 
alternatives  to  the  ase  of  two  standards 
or  two  controlA  since  these  ntaterials  are 
not  always  available. 

2.  Specific  Quality  Control  Requirements 
(5  4g3.243-§493.J15) 

We  would  transfer  the  contents  of 
current  &405.1317(b>.  Standard;  Quakty 
control  system  metluidologiess,  to  this 
new  subpart  and  create  for  each 
specialty  a  new  cooditioB  and  for  each 
subspecialty  new  standard.  A 
laboratory  must  neet  the  conditions 
corresponding  to  tbe  specialties  and  the 
standards  contespooding  to  the 
subspecialitics  for  whicb  it  wishes  to  be 
approved  or  licensed.  These  conditions 
and  standards  would  appear  in 
§  %  493.243  through  433^15.  Any 
laboratory  bmnd  out  oi  compliance  with 
a  condition  for  a  specialty  or  standard 
for  a  specialty  woidd  not  become  or 
remain  aM>roved  or  licensed  for  tbat 
specialty  or  subspecialty. 

In  {  493.243  we  would  indude  revised 
microbiology  requirements  to  indicate 
that  the  frequency  of  performing 
controls  has  been  changed  to  reflect 
standards  for  current  technology  and 
state  of  the  art  developed  by  HCFA  and 
CDC  working  with  the  National 
Coouoittee  for  Clinical  Laboratory 
Standards  (NCCLS).  The  NCCLS  is  a 
national  voluntary  standards 
organization  consisting  of 
representatives  indud^g  manufacturer, 
laboratories  and  Federal  and  State 
regulatory  agendes  that  develop  and 
publish  guideUnes  and  standards  for 
laboratories.  The  NCCLS  standards  for 
microbiology  media  quaUty  control  and 
susceptibihty  testing  quality  control 


have  been  impiemaitcd  through  the 
HCFA  State  Opeiat'oa*  Manwal  for 
Survey  and  Certifieation  and  Iwvc  been 
in  place  for  approximately  two  years 
with  no  aitcTErtian  in  the  qnebty  of 
testing  observed  The  regotatioas  wootd 
be  modified  to  reflect  these  changes. 
The  laboratory  community  has 
estimated  that  the  implementation  oi 
these  changes  has  saved  several  million 
dollars  per  year  in  quality  control  costs 
with  no  adverse  effects  oa  mJC£obk>k>gy 
testing. 

HHS  is  continuing  to  work  with 
NCCLS  and  other  groups  to  develop 
beneBciol  and  cost  effective  standards. 
The  standards  would  be  modified  as 
data  becoBie  available  and  can  be 
assessed  to  justify  a<klitioB8l  changes. 

We  would  also  revise  (in  1 463.256) 
the  serobgy  (diagnostic  inHBimoiogy} 
requirements  to  reflect  the  fact  that  the 
CDC  no  longer  publishes  a  reference 
manuad  on  tests  for  syphilis  serology. 
We  would  require  the  laboratories  to 
follow  the  manufacturers'  instructions. 
We  intend  to  revise  this  section  at  a 
later  date  if  the  CDC  revises  its  manual. 
We  would  also  add  the  hepatitis  testing 
and  human  immunodeficiency  virus  test 
requirements  for  facilities  performing 
this  testing  on  blood  and  blood  products 
used  for  transfusions.  We  would 
consolidate  the  requirements  for 
serologic  testing  of  the  blood  in  this 
section  since  they  relate  to  this  area  and 
we  would  not  require  reference 
laboratories  performing  this  testing  for 
blood  banks  to  obtain  additional 
certification  in  immunoheraatology.  The 
requirements  would  coincide  with  the 
FT  categories  being  developed  for  these 
regulations. 

We  would  revise  the  chemistry 
regulations  (in  S  490.201]  by  adding 
requirements  for  three  subspecialty 
areas:  routine  chemistry,  endocrinology 
and  toxicology.  All  three  areas,  at  this 
time,  would  have  to  meet  the  applicable 
general  quality  control  reqaireaKnts 
and,  for  routine  chcnnstry.  laboratories 
performing  blood  gases,  urinalysis,  or 
both,  wodd  have  to  meet  the 
subspecialty  requirements. 

The  revised  hematology  section 
(§  493.267)  would  reflect  the  fact  that 
most  of  the  requirements  have  been 
moved  to  the  general  quaHty  control 


section.  We  wowtd  not  retain  carrent 
provisions  for  lowing  an  exemption 
from  running  spedmens  »  dupficate  fbr 
coagulation  tests  sach  as  prothrombin 
time  since  there  is  no  scientific  evidence 
at  this  time  available  to  jastify  retaining 
the  current  provisJons.  When  criteria  are 
available  they  wouM  be  published. 

The  requirements  for  cytdogy  would 
be  revised  to  assure  that  tfie  laboratory 
has  a  quality  control  program  to  detect 
errors  and  assure  accurate  laboratory 
diagnosis.  We  would  specify  tfiat 
gynecologic  preparations  most  be 
stained  using  the  Papamcolaou  stain 
because  it  is  the  stain  of  choice  for 
demonstrating  abnormal  cells.  We 
wonW  impose  requirements  for  staining 
procedures  to  protect  sKde  preparations 
from  cross-contamination  from  other 
specimens. 

We  are  seeking  comments  on  whether 
we  should  establish  workload 
requirements  for  individuals  examining 
cytology  sHdes.  Because  of  the 
complexity  and  difficulty  of  establishing 
regulations  in  this  area,  we  have 
decided  not  to  include  a  specific 
provision  in  the  proposed  regulation. 
However,  depending  upon  the 
comments,  we  may  do  so  in  the  Fmal 
regulation.  Our  deliberations  on 
establishing  workload  requirements 
resulted  in  consideration  of  several 
options.  We  seek  specific  comments  on 
each  option  as  well  as  the  effectiveness 
and  workability  of  any  limitation  of  this 
kind. 

One  option  we  are  considering  is 
setting  a  limit  on  the  number  of  slides 
that  may  be  reviewed  by  each 
cytotechnologist  in  a  day.  Spedflcally. 
we  could  require  that  each  fuO-time 
cytotechnologist  who  reviews  only 
gynecologic  slides  may  review  no  more 
than  from  80  to  100  slides  in  each  6  hour 
workday  of  each  twenty-four  hour 
period.  For  part-time  cytotechooktlgists, 
we  would  require  the  number  of  slides 
that  may  be  reviewed  to  be  prorated 
using  the  same  80  to  100  slide  limit  per 
eight  hour  workday.  If  the  full-time 
cytotechnologist  performs  duties  otfier 
than  slide  examination,  we  would 
require  the  80  to  100  slide  limit  to  be 
prorated  to  correlate  with  the  actual 
time  spent  in  slide  examinations  osiBg 
the  focimJa: 


Hours  worked  on  gynecologic  slides 
Total  bo«ir»  worked 


X  (SO  lo  MO  slide  limit) 


UMI 
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With  respect  to  the  80  to  100  slide 
limit,  we  are  identifying  what  we 
believe  to  be  a  range  of  acceptable 
workloads  and  are  interested  in 
comments  about  the  precise  number  that 
we  should  select,  or  if  we  should  retain 
a  range,  leaving  the  choice  of  the 


specific  number  of  slides  for  each 
cytotechnologist  to  review  up  to  the 
technical  supervisor. 

Under  this  option  we  would  require 
that  each  full-time  cytolechnololgist  who 
reviews  only  nongynecologic  slides  may 
review  no  more  than  30  slides  in  each  6 


hour  workday  or  each  twenty-four  hour 
period.  If  the  cytotechnologist  is  part- 
time  or  performs  duties  other  than  slide 
examination,  we  would  require  the  30 
slide  limit  to  be  prorated  to  correlate 
with  the  actual  time  spent  in  slide 
examination  using  the  formula: 


Hours  worked  on  nongynecologic  slides 
Total  hours  worked 


X30 


We  would  also  require  that  the 
number  of  slides  of  both  gynecologic 
and  nongynecologic  preparations  a  full- 
time  cytotechnologist  may  examine  be 
prorated  by  multiplying  the  ratio  of 
hours  worked  on  a  given  type  of  slide  to 
the  total  number  hours  worked  by  the 
selected  value  in  the  80  to  100  range  for 
gynecological  slides  and  30  for 
nongynecological  slides.  (See  above 
paragraphs  for  formulas.) 

A  second  option  we  are  considering  is 
setting  an  annual  volume  limit  based  on 
reasonable  staffing  patterns  for  cytology 
laboratories.  For  example,  we  could  set 
a  limit  of  12,000  gynecology  cases  with  2 
slides  per  case  as  the  maximum  for  each 
full-time  cytotechnologist  who  reviews 
only  gynecologic  slides  and  a  limit  of 
3.000  cases  for  each  full-time 
cytotechnologist  who  reveiws  only 
nongynecologic  slides.  Calculations  of 
annual  volume  for  cytotechnologists 
who  are  not  engaged  in  examining  slides 
on  a  full-time  basis  would  be  prorated 
as  previously  described  in  the  first 
option. 

An  alternative  that  we  also  are 
considering  to  specifying  a  Federal 
workload  limitation  for 
cytotechnologists  is  placing  with  the 
technical  supervisor  responsibility  for 
determining  the  number  of  slides  that 
can  be  reviewed  competently  and 
accurately  by  each  full-time 
cytotechnologist  in  an  eight  hour  day  or 
for  part-time  cytotechnologists  in  a 
lesser  time  period.  The  technical 
,  supervisor  would  document  the 
competency  of  each  cytotechnologist 
and  would  base  the  individual  workload 
of  each  cytotechnologist  on  assessments 
of  the  accuracy  of  diagnosis  for  each 
cytotechnologist  at  a  particular 
workload  rate.  We  seek  comments  on 
this  alternative  proposal  particularly  on 
whether  it  is  feasible  for  a  technical 
supervisor  to  determine  workload  limits 
based  on  accuracy  assessments. 

Finally,  we  are  interested  in 
systematic  studies  that  demonstrate  a 
link  betwpen  quality  and  the  number  of 


slides  examined  per  day,  and  whether 
there  is  an  optimum  relationship.  We 
also  seek  comments  on  whether  such  a 
requirement  would  necessitate  record 
systems  and  workload  supervision  so 
complex  that  it  would  interfer  with 
laboratory  performance;  whether 
changes  in  technology  (e.g.,  computer 
assisted  imaging]  would  soon  make  any 
such  limitation  counter  productive:  and 
whether  proficiency  testing  would 
render  such  a  limitation  unnecessary. 

We  would  revise  our  current 
requirements  for  rescreening  of 
gynecologic  or  Pap  smears  interpreted  to 
be  negative  from  our  current 
requirement  of  a  ten  percent  random 
sample  to  either  a  ten  percent  rescreen 
of  all  negative  cases  screened  by  each 
cytotechnologist  or  a  rescreen  of  all 
cases  from  women  who  are  at  risk  for 
developing  cervical  cancer  or  its 
precursors.  We  would  strengthen  our 
requirements  for  rescreening  in  response 
to  many  comments  that  our  current 
rescreening  requirement  is  ineffective  in 
detecting  false-negative  cases  and  to 
improve  the  quality  of  slide  review.  We 
would  specify  that  the  laboratory  must 
complete  the  rescreening  before  it  issues 
final  reports  in  order  to  detect  and 
correct  any  false-negative  results  in  a 
timely  manner.  Also,  the  laboratory 
would  not  have  to  report  Pap  smear 
examinations  immediately  except  in 
cases  of  viral  infections  in  pregnant 
patients,  dysplasia  or  abnormal  results. 

The  proposed  standards  for 
correlating  abnormal  Pap  smear  findings 
with  tissue  biopsy  reports  and  for 
retrospectively  reviewing  previous 
cytology  results  whenever  abnormal 
results  are  identified  are  the  best 
approaches  to  quality  control  in 
cytology.  However,  many  laboratories 
do  not  have  access  to  tissue  biopsy 
reports  and  also  may  not  have  slides 
from  previous  cytology  cases;  therefore, 
these  requirements,  although  preferred, 
may  have  limited  applicability. 

We  are  proposing  that  laboratories 
calculate  annual  data  reflecting  volume 


of  cases  processed  by  specimen  type, 
number  of  cases  by  diagnosis,  error 
rates  and  number  of  unsatisfactory 
specimens  in  order  to  develop  a 
statistical  approach  to  evaluate 
laboratory  performance.  Evaluating 
cytotechnologist  case  diagnosis  with 
overall  laboratory  performance  by 
diagnosis  is  an  approach  to  determining 
outlier  performance  and  focusing  case 
reviews  and  interaction  between 
cytotechnologists  and  technical 
supervisors  to  improve  slide 
examination  performance. 

We  would  specify  information  that 
must  be  on  the  laboratory  report  to 
assure  that  the  individual  ordering  the 
cytology  exmaination  has  all  of  the  facts 
needed  to  interpret  the  results  reported. 
The  importance  of  cytology  testing  and 
the  significance  of  the  examination 
results  makes  it  critical  for  laboratories 
to  provide  all  specimen  findings 
including  follow  up  recommendations,  if 
indicated. 

We  are  increasing  our  requirements 
for  retention  of  slides  and  reports  to 
assure  that  laboratories  correlate 
previous  diagnosis  with  current  findings. 

The  requirements  for 
histocompatibility  testing  (§493.277)  are 
the  same  as  those  that  already  apply  to 
Medicare  laboratories  but  would  now 
also  apply  to  CLIA  laboratories.  We 
would  update  technical  requirements 
now  in  Medicare  regulations  and 
include  the  explicit  requirements  for 
which  HLA  antigens  are  to  be  identified. 
We  would  not  retain  certain  frequency 
checks  for  the  components  of  the  serum 
trays  found  in  current  regulations 
because  we  now  believe  the 
requirements  are  overly  burdensome 
and  are  no  longer  necessary  to  assure 
quality.  We  would  also  make  the 
requirements  more  explicit  with  regard 
to  what  is  required  under  each  section 
of  the  regulation.  These  changes  would 
reflect  the  current  guidelines  for  the 
practice  of  histocompatibility. 
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We  would  also  consobdate  aU  the 
reqnireiBents  tor  instoconpatibilitjr 
testing  inio  oar  sectian.  Picvioody,  the 
requirements  weie  divided  between  a 
section  on  end-stage  renal  disease  and 
the  independent  labovatary  general 
quality  control  rcqairenients.  We  would 
move  these  to  one  location  in  order  to 
clarify  the  exact  nature  of  the 
requirements  and  to  make  the 
requirements  more  readily  accessible  to 
those  seeking  requirements  for 
histocompatibility  testing.  We  would 
also  make  these  requirements  applicable 
to  other  areas  currently  mentioned  in 
the  regulations,  such  as  liver 
transplantation  and  bone  marrow 
transplantation  as  well  as  other 
transplantation  areas.  We  therefore 
propose  to  move  material  from 
§  405.2171  and  incfmie  it  in  this  section. 

The  new  section  woaH  also  provide 
uniform  standards  for  Medicare  and 
CLIA  laboratories  for  histocompatibility 
testing.  This  reqairemertt  would  impose 
no  additional  burden  on  laboratories 
ciHTently  in  both  programs  bnt  would 
provide  consistency  in  the  regolations 
and  requirements  since  CUA 
histocompatibility  testing  laboratories 
are  currently  daasified  in  serologjr  and 
Medicare  laboratoriea  are  dass^ed  in  a 
separate  category  foe  histocompetibitity. 

In  new  {4931281  we  propose  to  revise 
the  iauBonohematology  reqnircDients 
now  m  i  74.25  to  make  then  consistent 
with  the  Medicare  requiresaenta.  The 
CLIA  requirements  were  rw>t  revised  at 
the  time-Medicare  adopted  the  FDA 
standards  in  1961.  We  propose  to  adopt 
these  same  staodards  for  CLLA 
laboratories.  We  would  also  crosa-refer 
this  standard  to  all  of  21  CFR  Part  640  to 
provide  total  consistency  between 
Medicare  and  FDA  regulations  and  to 
assure  that  any  changes  in  the  FDA 
regulations  are  reflected  in  the  Medicare 
regulations.  We  also  propose  to  add  a 
reqairement  that  laboratories  collecting, 
processing  and  transfusing  blood  and 
blood  products  meet  tfie  reqoirements  in 
21  CFR  Part  608  to  make  the  Medicare 
regulations  consistent  with  the  FDA 
regulations  on  this  Ktbfect.  The  need  to 
refer  to  Part  80»  was  inadvertently 
overlooked  dtiring  the  pronnilgetion  of 
the  Medicare  regniationa  in  1991.  The 
revision  woeM  clarify  tfie  precise 
requirements  that  are  expected  c^tfie 
facilities. 

We  would  also  a66  explicit 
reqmremenfs  for  cytogenetics  testing 
because  of  the  importance  of  this  area  in 
testing  for  genetic  defects  and  the  Fact 
that  the  existing  general  quality  control 
r-eqniremeot*  do  not  adequate^  address 
this  area.  In  addition,  laboratories 
seeking  pasrnieiil  for  these  services  have 


been  classified  in  the  anatomic 
pathology  or  serology  areas  nmler  a  less 
than  precise  methodology  and  the 
anataimic  pathology  and  serology 
requirements  ore  not  applicable  to 
cytogenetics  testing.  The  revisions  of  the 
regulations  would  be  based  on  the 
standards  of  the  private  sector  and  New 
York  State,  which  are  the  only  existing 
models  for  qoality  control  standards. 

We  propose  to  add  a  condition  to 
quality  control  on  blood  banking  and 
transfusion  services  (§  493.301)  to 
consolidate  all  the  requirements  in  the 
regulations  relating  to  the  collection, 
processing,  transfusion  and  storage  of 
blood  and  blood  products  in  oiLe  section 
of  the  regulab'ons.  Currently  there  are 
requirements  relating  to  blood  collection 
and  storage  in  both  the  quality  control 
sections  of  the  independent  laboratory 
conditions  for  coverage  and  in  the 
hospital  conditiona  of  participatioo.  The 
provisions  contained  in 
i  40S.1317(b](4]ii))  are  more  a{^iropnate 
to  a  section  on  collection  and  processing 
than  a  section  oo  the  quality  control  of 
the  testing  performed  in  blood  banks 
and  transfusion  services. 

The  regulations  in  i  405.iai7(bU4Hii) 
were  adopted  as  part  of  the  revision  of 
the  requirements  under  the  MOU  with 
FDA.  However,  the  establislment  of  a 
new  GOiMlition  on  bkiod  bankinf  and 
transfusion  services  and  the 
consolidation  of  these  requirefnents 
would  simplify  and  clarify  the 
regulations;  those  sub)ect  to  the 
provisions  of  the  r^ulations  wottld  be 
better  aUe  to  detemine  the  specific 
requirements  appiicaUe  to  them. 

We  have  reviewed  tfw  causes  of  fatal 
transfoaioa  reactiaae  since  ISTfl^  based 
on  the  files  of  the  FDA  and  HCFA,  and 
have  condaded  that  die  faobties*  own 
internal  qoatity  assnrance  programs  are 
an  important  segment  in  preventing 
tranafuskB  reactions  and  deaths. 
Therefore,  we  would  modify  the  existing 
regulations  that  were  adopted  frem  42 
CFR4a2J:7(d)  to  indode  tfie  importance 
of  a  quality  assurance  review.  This 
woakl  also  be  emphasized  in  die  general 
quality  assurance  standards  (Sobpart 
H).  It  is  our  intent  fior  the  condition  on 
blood  banking  and  traosfusion  service 
to  apply  to  all  facihties  were  these 
services  are  offered.  Therefore,  we 
would  mrt  retain  in  1 483^09  the 
hospital-qwdfic  langaage  contained  in 
§  4ae.27td)  and  would  move  die 
remainder  to  Sabpart  P  and  cross-refer 
all  other  appKcable  regtdatians  to  this 
si^ipart  Facikities  not  offering  these 
types  of  services  woald  not  have  to 
comply  with  these  rcqairesicntsi. 

We  also  propose  to  cross-refer  the 
condition  on  Uoodbankrng  and 


transfnsion  services  to  aH  of  21  CFR  Part 
640  rather  than  jest  certain  sections,  as 
does  i  4IRkl7}7(bN4)fR}.  since  the 
broader  cposs-reference  wobH  (1)  give 
greater  assurance  of  quafity  for  the 
Moodbanking  activities,  (2)  redoce  the 
necessity  for  revising  the  regtrfatrons 
whenever  FDA  adds  requirements  into 
these  sections  and  (3)  reduce  duplicative 
requirements,  policies  and  procedures 
between  HCFA  and  FDA. 

We  would  also  include  the  reference 
to  21  CFR  Part  606  in  this  new  condition 
since  it  contains  the  specific  FDA 
recordkeeping  requirements  for  this 
area.  This  would  reduce  the  uncertainty 
of  what  records  must  be  kept, 
consobdate  recordkeeping  reqoirements 
for  collecticHi.  pnoessing.  and 
transfostoQ  into  the  sectian  where  they 
are  appticable,  and  make  the  surrey  oil 
the  fadbty  and  the  citation  of  specific 
deficiencies  easier  for  the  sarvey 
agency-  ^ 

Subpart  G— Personnel  Slandazda 

The  corrent  Medicare  independent 
laboratory  regulatiims  ((§  4(0&.1312, 
405.1313.405.1314(b)  and  406.1315),  and 
CLIA  personnel  standards  (iS  74.30 
throv^  74.31)  contain  detailed 
education  and  experience  requirements 
for  individaals  at  the  director,  technical 
supervisor,  general  siqierviaor. 
technologist  and  technidan  level  (CUA 
does  not  have  a  terlaririan  levd 
requirement).  The  hiedicare  conditions 
of  pvticqmtion  for  hospitals  (42  CFR 
Pan  482)  have  specific  leqeheaients 
only  for  the  laboratory  director,  who  has 
responsibility  Ear  determiniag  the 
qualifications  of  the  supervisory 
personnel  and  the  individuals 
perfomnqg  the  tests  at  the  bench.  These 
latter  regulations  piovide  the  director 
with  the  naximuB  flexibility  in  the 
selection  and  Btikkiation  of  personnei 

We  beBeve  it  important  to  retain 
technical  supervision  qoahficatioRS  for 
some  specialty  and  subspecialty  testing 
areas  carrentfy  contained  in  the 
regulations.  Therefore,  qaalrfications  for 
individaals  providing  technical 
supervision  of  tests  in  the  areas  of 
histopathology,  hidading  aikm 
pathology,  and  oral  pathology  cnrrently 
HI  1 4€^27fa}(3KfiM"')  wobH  be  moved 
to  1 403.403,  as  wonld  be  the 
qualifications  for  individaals 
supervising  transfasion  and  blood 
banking  services  now  fornid  »t 
§  48Z.27fdKl).  In  addition,  qualifications 
for  individuals  providing  technical 
supervision  in  cytology  currently  In 
S  405.1314fbK9)  wonld  be  repeated  at 
new  5  493.409,  as  are  the  qualiftcatTons 
for  individuals  providing  fechrrical 
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supervision  in  histocompatibility 
currently  in  §  405.1314(b)(13).  In  order 
that  new  $  493.403  contain  all 
qualifications  necessary  for  the  range  of 
tests  performed,  we  would  also  add  new 
requirements  for  those  who  supervise 
cytogenetics  testing. 

We  note  that  these  requirements  are 
new  for  hosptial-based  laboratories. 
Therefore,  we  solicit  comments  on  all  of 
the  requirements  for  technical 
supervision,  with  specific  reference  to 
the  need  and  justification  for  them,  and 
whether  these  provisions  would,  if  they 
were  to  be  applied  to  physician  o^ce  or 
small  hospital  laboratories,  prevent  the 
performance  of  tests  that  these 
laboratories  are  in  fact  effectively 
conducting. 

We  intend  to  adopt  the  same 
personnel  requirements  in  the  new  Part 
493  for  all  laboratories  that  participate 
in  Medicare  or  Medicaid  or  are  licensed 
under  CLIA.  The  proposed  rule  contains 
the  provision  required  by  section  9339(d) 
of  the  Onmibus  Budget  Reconciliation 
Act  of  1986  to  accept  for  Medicare 
purposes  individuals  that  meet  State 
licensure  requirements  for  laboratory 
directors.  This  provision  speciHes  that  if 
a  State  provides  licensing  or  other 
standards  with  respect  to  the  operation 
of  laboratories  (including  those  in 
hospitals]  in  the  State  and  establishes 
qualifications  under  which  an  individual 
may  direct  a  laboratory,  title  XVIIl  of 
the  Act  may  not  be  construed  as 
authorizing  the  Secretary  of  HHS  to 
require  other  qualifications;  this 
provision  was  effective  January  1, 1987. 
We  are  developing  a  proposed  revision 
to  the  independent  laboratory 
requirements  for  Medicare  approval, 
CLIA  licensure  requirements  and 
hospital-based  laboratory  rules  to 
incorporate  this  provision  in  a  separate 
document 

We  would  also  include  a  provision  to 
enable  individuals  who  qualify  as 
laboratory  directors  under  current 
regulations  to  continue  to  qualify  as 
such. 

We  intend  to  continue  to  allow  for  the 
recognition  of  private  sector 
certification  programs  for  director  level 
personnel  as  an  alternative  mechanism 
for  qualification  as  is  currenUy 
contained  in  §S  74.30  and  405.1313.  This 
provision  reduces  the  need  for  the 
program  to  evaluate  the  credentials  of 
individuals  who  have  already  been 
evaluated  by  a  private  sector 
organization  approved  by  HHS  and 
provides  recognition  for  many  of  the 
programs  in  existence. 

We  would  revise  the  current 
personnel  requirements  for  the  following 
reasons: 


■  It  is  necessary  to  emphasize  the 
responsibility  of  the  director  for  assuring 
the  quality  of  the  services  of  the 
laboratory  and  to  allow  the  director  the 
maximum  flexibility  to  choose  the 
personnel  required  to  achieve  this  goal. 

•  Changes  in  technology  make  it 
difficult  to  develop  detailed  specific 
standards  and  revise  them  as  needed  to 
cover  the  wide  variety  of  instruments, 
methodology  and  test  systems  currently 
performed  and  to  be  performed  in  the 
future  in  laboratories. 

•  It  is  more  reliable  to  depend  on 
outcome  measures  such  as  quality 
control,  proficiency  testing  and  quality 
assurance  programs,  rather  than 
detailed  personnel  standards,  as  a 
mechanism  to  assure  the  quality  of 
testing. 

Although  it  is  generally  believed  that 
degreed  individuals  are  better  prepared 
to  assume  technical  responsibilities  to 
assure  quality,  there  is  limited  evidence 
available  to  correlate  the  degree  level  of 
an  individual  with  the  quality  of  the  test 
results  produced. 

There  have  been  several  studies  on 
the  relationship  between  personnel 
standards  and  quality  of  testing, 
including  one  commissioned  by  the 
Office  of  the  Assistant  Secretary  for 
Plaiming  and  Evaluation  of  the  Office  of 
the  Secretary  of  the  Department  of 
Health  and  Human  Services,  but  there 
are  no  definitive  data  to  show  the  nature 
of  the  relationship  of  specific  standards 
to  quality  of  testing.  The  studies  have 
been  applied  to  hmited  areas.  Although 
evidence  exists  of  some  improvements 
in  performance  as  a  function  of 
credentialing,  these  studies  are  limited 
in  scope,  and  they  are  not  all  based  on 
the  same  assessment  techniques.  They 
also  do  not  indicate  that  inaccurate  or 
medically  unacceptable  results  were 
produced  by  any  particular  type  of  level 
of  individual. 

Our  decision  to  set  standards  for  the 
director,  supervisor  and 
cytotechnologist  is  based  on  the  model 
for  the  current  hospital  standards  with 
additional  requirements  for  supervisor 
and  cytotechnologist.  The  hospital 
laboratory  personnel  requirements  have 
not  resulted  in  any  known  adverse 
effects  on  patient  health  and  safety  in 
these  facilities  over  the  past  twenty 
years.  We  have  heard  from  some  parties 
that  such  a  model  is  more  relevant  in  the 
hospital  setting  because  of  the  direct 
oversight  by  the  medical  staff.  However, 
the  majority  of  users  of  laboratory 
services  are  physicans  and,  if  the 
physician  is  the  key  to  the  quality 
assurance  in  hospitals,  there  is  no 
reason  to  assume  that  these  same 
physicans  will  be  less  concerned  when 
testing  is  performed  in  independent 


laboratories.  Supervision  of  day-to-day 
testing  is  necessary  to  assure  accurate 
and  reliable  test  results.  Since  the 
director  may  not  always  be  present 
when  testing  is  performed,  we  would 
add  requirements  for  laboratory 
supervision.  Moreover,  the  current 
cytotechnologist  requirements  would  be 
maintained  because  they  are  essential  in 
assuring  the  quality  of  cytology  test 
performance  and  reporting.  We  would 
also  require  each  cytotechnologist  to 
record  the  number  and  types  of  slides 
screened  each  day  in  order  to  determine 
compliance  with  the  workload 
requirements  in  §  493.271(b). 

Proposed  rules  applicable  to  the 
personnel  levels  below  the  director  and 
supervisor  would  provide  for  maximum 
flexibility  for  the  director  in  choosing 
the  laboratory  staff,  except  for  cytology 
where  specified  personnel  qualifications 
would  be  required  to  assure  the  quality 
of  cytology  results.  The  individuals 
employed  in  laboratories  would  still 
have  to  meet  State  standards,  if  any 
exist.  This  would  place  responsibility 
with  the  States  to  set  specific  criteria  for 
personnel  to  meet  local  needs.  The 
director  would  have  to  ensure  that  the 
personnel  have  the  necessary  training, 
experience,  continuing  education, 
receive  continuous  evaluation  and 
monitoring  of  performance  levels  and 
meet  any  State  licensure  requirements. 
The  proposed  personnel  requirements 
would  allow  the  flexibility  to  utilize  the 
various  private-sector  credentialing 
programs.  State  licensure  programs  and 
private-sector  examinations  as  a  guide 
in  selecting  individuals  for  employment 
purposes. 

In  proposed  S  493.405  we  specify 
laboratory  director  responsibilities  and 
emphasize  the  dubes  required  of  the 
laboratory  director.  The  laboratory 
director  would  have  the  overall 
responsibility  for  the  quality  of  testing 
performed  by  the  laboratory  and  would 
be  responsible  for  establishing  and 
maintaining  a  quahty  assurance 
program  and  establishing  performance 
characteristics  for  the  test  systems 
employed  by  the  laboratory.  The 
director  would  also  l>e  responsible  for 
providing  evidence  that  the  laboratory 
can  maintain  these  performance  levels: 
the  director  would  assess  factors  such 
as  staff  performance,  quahty  control 
results,  proficiency  testing  results, 
validation  of  test  procedures  and 
methodologies,  and  assure  that  the 
laboratory  corrects  all  problems  before 
reporting  test  results.  In  addition,  if 
errors  are  detected  after  results  are 
reported,  the  director  would  be 
responsible  for  providing  the  necessary 
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corrected  information  to  the  individual 
requesting  or  utilizing  the  test  results. 

Subpart  H — Quality  Assurance 

In  new  S  493.451  we  would  add  a 
quality  assivance  condition  for  both  the 
Medicare  and  CLIA  laboratories  to 
require  the  laboratories  to  establish  and 
follow  protocols  that  assess  the 
e^ectiveness  of  their  operations.  The 
new  condition  would  require  the 
laboratory  to  establish  procedures  for 
monitoring  the  quality  of  its  testing  and 
staff  performance  and  to  assure  that  the 
laboratory's  performance  is  within 
established  acceptable  criteria.  This 
section  would  add  an  additional  level  of 
quality  control  and  place  the  burden  on 
the  laboratory  to  accept  responsibility 
for  monitoring  its  own  performance  as 
an  adjunct  to  the  checks  placed  on  the 
facility  by  the  regulatory  agency.  The 
laboratory  would  utilize  its  quality 
control  and  PT  data  and  regular  staff 
performance  evaluations  to  monitor  and 
assure  the  quahty  of  testing  and 
reporting. 

The  responsibility  for  establishing  and 
implementing  a  quality  assurance 
program  wouJd  be  placed  on  the 
laboratory  director  it  would  serve  as  an 
additional  outcome  measurement  of 
quality  and  would  assure  accurate  and 
reliable  test  performance  and  reporting. 

The  director  would  also  have  the 
responsibility  for  having  a  program  in 
place  to  monitor  and  control  various 
health  and  safety  hazards  from  a  variety 
of  biological,  chemical,  environmental 
and  radiological  materials  or  factors, 
which  may  affect  testing  as  well  as 
patient  and  worker  safety.  This  would 
obviate  the  need  for  specifying  detailed 
Federal  regulations  under  Medicare  and 
CLIA  such  as  those  now  contained  in  42 
CFR  405.1316.  which  may  not  cover  all 
possible  contingencies.  The  new 
requirement  would  place  responsibility 
on  the  laboratory  director  for  setting  up 
and  implementing  an  appropriate 
program,  which  would  include  assuring 
the  compliance  with  the  existing 
Federal.  State,  and  local  laws.  This 
would  reduce  the  need  for  duplicative 
standards  and  allow  the  facility  to 
develop  programs  to  meet  its  own 
needs.  This  is  not  meant  to  imply  a 
lessening  of  concern  for  employee 
health  and  safety,  including  protection 
from  various  hazards,  but  the  provision 
would  implement  a  more  efficient 
mechanism  for  monitoring  laboratory 
safety  and  employee  health. 

As  part  of  the  quality  assurance 
initiative,  we  would  also  encourage 
laboratories  to  enroll  in  PT  programs  for 
analytes  other  than  those  included  in 
the  current  grading  scheme.  For  the 


subspecialty  of  cytology,  laboratories 
would  be  able  to  insert  "blind  samples" 
into  their  workload  or  exchange  slides 
with  another  laboratory  for 
retrospective  screening  and  comparison. 
In  addition  to  soliciting  comments  on 
all  the  proposed  revisions  we  are 
requesting  comments  on  alternate 
mechanisms  of  quality  assurance  that 
can  be  used  in  a  Federal  regulatory 
program.  We  anticipate  that  these 
regulations  will  provide  the  flexibility  to 
take  into  account  future  changes  but  we 
are  reviewing  and  intend  to  continue  to 
review  the  need  for  further  changes  and 
improvements  in  the  regulatorj-  system. 
We  solicit  specific  suggestions  for 
changes  in  quality  assurance 
requirements  and  data  to  support  these 
changes. 

Subpart  I — Inspection 

We  propose  to  add  a  condition  on 
inspection  of  the  laboratories,  S  493.501, 
which  specifies  the  requirements  a 
laboratory  must  meet  for  inspections 
and  record  retention  and  availability. 
Provisions  concerning  inspection  are 
currently  in  several  different  sections  of 
the  Medicare  and  CLIA  regulations  (42 
CFR  405.1317(a)(6),  42  CFR  405.1909,  and 
Part  74.  Subpart  G)  and  some  of  them 
are  obsolete. 

Under  this  proposal,  we  would  require 
the  laboratory  to  demonstrate 
satisfactory  performance  on  quality 
control  and  PT  before  inspection  or 
approval. 

The  proposed  S  493.501  would  allow 
us  to  inspect  a  laboratory  during  any 
hours  of  operation  or  business,  would 
state  that  HHS  has  the  right  of  access  to 
all  records  required  to  make  a 
determination  of  a  facility's  status  and 
would  require  that  the  laboratory  make 
these  records  available  to  us  for  a 
reasonable  period  of  time  during  the 
course  of  the  inspection. 

The  regulations  would  extend  our 
authority  to  require  the  laboratory  to 
test  specimens  or  undertake  quality 
control  actions  on  patient  materials  in 
the  laboratory  during  the  inspection  to 
allow  us  to  determine  the  competency  of 
the  persormel  and  ability  of  the 
laboratory  to  perform  tests.  In  addition 
to  the  Subpart  C  requirement  for 
participation  in  a  mailed  PT  program, 
we  are  considering  the  development  of  a 
methodology  for  evaluating  laboratory 
performance  through  onsite  PT  to 
enhance  the  survey  process.  In  1990.  we 
plan  to  select  a  limited  number  of  States 
in  which  a  random  sampling  of 
laboratories  would  be  chosen  for  the 
State  survey  agencies  to  conduct 
unannounced  onsite  PT  surveys  to 


evaluate  the  feasibility  of  this  type  of 
PT. 

In  addition,  under  the  proposed 
requirements,  DHHS  would  be  able  to 
reinspect  the  laboratories  at  such 
frequencies  as  are  necessary  to 
determine  compliance  or  continued 
compliance  with  the  regulations.  We 
propose  to  indicate  that  denial  of  access 
could  result  in  revocation  or  denial  of 
licensure,  termination,  or  denial  of 
initial  approval  under  Medicare. 

Under  this  proposal  the  laboratory 
would  also  be  required  to  notify  us  of 
changes  in  ownership,  direction, 
location  or  services  so  that  we  can 
determine  the  status  of  the  laboratory 
and  its  ability  to  provide  reliable  and 
accurate  test  results.  These  provisions 
would  not  add  new  requirements  but 
would  serve  to  clarify  and  unify  the 
existing  Medicare  and  CUA 
requirements. 

The  new  S  493.501  would  not  include 
a  number  of  the  requirements  currently 
in  S  405.1909.  What  constitutes  a 
laboratory  test  (in  S  405.1909(a))  would 
not  be  retained  since  it  refers  to  a 
section  of  our  regulations  deleted 
earlier.  The  provisions  relating  to 
specialties  and  subspecialties  for 
licensure  and  approval  that  we  would 
retain  would  be  relocated  in  Subpart  F, 
Quality  Control.  The  content  of 
§  405.1909(b)  would  be  deleted  since  the 
date  to  which  it  refers  has  expired.  The 
content  of  S  405.1909(c),  the 
requirements  for  successful 
participation  in  proficiency  testing, 
would  be  revised  and  moved  to  Subpart 
C,  Participatioin  in  Proficiency  Testing 
and  Subpart  D,  Proficiency  Testing 
Program. 

In  addition,  the  specific  requirement 
in  S  405.1909(c)  for  onsite  PT  would  be 
revised  in  Subpart  D,  Proficiency 
Testing  Programs,  to  allow  us  flexibility 
in  determining  the  mechanism  for 
compliance  with  PT  requirements  after  a 
failure  and  the  time  period  in  which  we 
would  have  to  revisit  the  laboratory. 
Specifying  a  specific  three-month 
interval  for  onsite  PT  performance  or  a 
six-month  interval  for  evaluation  of 
mailed  PT  samples  does  not  allow 
sufficient  flexibility.  The  proposed 
requirements  in  Subpart  C  would  clarify 
the  conditions  for  successful  and 
unsuccessful  performance  and  this 
subpart  would  specify  that  HHS  may 
perform  whatever  follow-up  and 
inspections  are  required  to  determine  a 
laboratory's  compliance  with  the 
standards. 
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Subpart  J — CUA-Only  Requirements 

In  Subpart )  we  would  place 
requirements  applicable  only  to 
laboratories  engaged  in  interstate 
coininerce.  For  example,  the  CLIA 
requirements  concerning  recognition  of 
accreditation  programs  are  different 
from  those  for  Medicare  laboratories 
due  to  differences  in  the  two  statutes; 
CLIA  allows  HHS  more  flexibility  on  the 
type  and  scope  of  information  that  can 
be  requested. 

We  also  propose  to  make  several 
modifications  in  the  licensure 
procedures  for  laboratories  under  CLIA. 
We  would  revise  the  regulations  to 
indicate  that  (1)  licenses  will  be  issued 
or  revoked  by  specialty  and 
subspecialty  rather  than  by  individual 
test  procedures  in  order  to  achieve 
uniformity  between  programs,  (2)  we  are 
placing  increased  reliance  on  overall 
outcome  measures  by  restructuring  of 
the  regulations,  and  (3)  only  certain  tests 
are  subject  to  FT  because  not  all  tests 
are  currently  included  in  PT  programs 
and  some  tests,  such  as  chemical 
screening  in  urinalysis,  may  provide 
such  consistent  results  that  continued 
PT  monitoring  is  not  useful. 

We  would  also  revise  the  exemption 
applicable  to  certain  physician  office 
laboratories  that  examine  specimens  on 
referral  so  that  we  would  grant 
exemptions  in  cases  only  in  which  the 
total  number  of  tests  performed 
annually  is  100  or  fewer  rather  than 
granting  exemptions  for  each  specialty 
or  subspecialty  in  which  100  tests  or 
fewer  are  performed.  This  would 
simplify  the  accounting  system  for 
determining  if  a  laboratory  requires 
licensure.  We  cannot  eliminate  the  test 
limit  since  CLIA  requires  us  to  provide  a 
low  test  volume  exemption  mechanism. 
We  propose  to  specify  that  HHS  may 
determine  that  certain  categories  or 
types  of  tests  pose  a  hazard  to  public 
health  and  no  exemption  will  be  granted 
in  these  cases.  This  addition  to  the 
regulation  would  be  consistent  with  the 
statute  and  its  intent.  It  will  make  the 
Medicare  and  CLIA  regulations  more 
congruent  on  this  matter  since  the 
Medicare  statute  does  not  have  a 
provision  for  a  low  volume  exemption. 

We  are  also  proposing  to  add  a 
provision  (5  493.704)  that  would  allow 
us  to  issue  a  notice  that  a  license  can 
continue  in  effect  for  another  year, 
rather  than  reissuing  the  formal  license 
every  year.  This  would  meet  the  intent 
of  the  statute  and  still  permit  annual 
renewal  without  inordinate  paperwork 
when  no  changes  in  licensure  status 
have  occurred. 


III.  Other  Revisions  Affecting 
Laboratories 

•  We  propose  to  revise  §  405.1909, 
Special  requirements  applicable  to 
independent  laboratories,  to  delete  the 
current  paragraphs  (b)  through  (d),  as 
the  comparable  content  would  be  in  Part 
493,  and  to  add  a  definition  of 
"independent  laboratory."  The  term 
"independent  laboratory"  is  still 
necessary  for  payment  purposes  (i.e.. 
Medicare's  supplementary  medical 
insurance  program  (Part  B),  rather  than 
hospital  insurance  program  (Part  A), 
pays  for  independent  laboratory 
services):  §  405.1909  discusses 
independent  laboratory  services  and 
supplementary  medical  insurance.  We 
would  define  an  independent  laboratory 
as  a  faciUty  meeting  the  requirements  of 
Part  493  that  is  maintained  for  the 
purpose  of  performing  diagnostic 
laboratory  tests.  It  would  be  a  facility 
that  is  not  controlled,  managed  or 
supervised  by  a  hospital,  a  hospital's 
medical  staff,  or  the  attending  or 
consulting  physician's  office.  (A 
physician's  office  performing  tests  on 
referral  for  the  attending  or  consulting 
physician  would  be  considered  an 
independent  laboratory.) 

We  would  also  revise  the  last 
sentence  in  paragraph  (a),  which 
currently  indicates  that  diagnostic  tests 
performed  by  an  attending  or  consulting 
physician  are  physician's  services  rather 
than  clinical  laboratory  services. 
Section  1833  (h)(1)(A)  and  (h)(5)(A)  of 
the  Social  Security  Act,  as  amended  on 
July  18, 1984,  requires  clinical  laboratory 
services  furnished  by  any  person  or 
entity  (other  than  a  provider  of  services 
for  its  inpatients)  to  be  paid  for  based 
on  a  fee  schedule.  The  current  rule 
implies  that  laboratory  services  are 
"physicians'  services",  which  are  not 
subject  to  a  fee  schedule.  Because  we 
pay  for  these  laboratory  services  based 
on  a  fee  schedule,  we  propose  to  revise 
the  last  sentence  so  that  it  no  longer 
calls  laboratory  services  "physician 
services." 

•  We  would  revise  the  definitions 
found  in  current  42  CFR  405.2102,  to 
clarify  that  histocompatibility  testing 
determines  compatibility  between  a 
potential  organ  donor  and  recipient  and 
not  between  a  donor  organ  and  a 
recipient.  This  would  be  a  minor 
technical  amendment  to  clarify  the 
intent  of  the  regulations. 

•  We  would  also  revise  current 
S  405.2171(d),  Condition:  Minimal 
service  requirements  for  a  renal 
transplantation  center,  to  cross-refer  it 
to  the  new  unified  regulations  for 
clinical  laboratories,  including 
histocompatibility  testing  for  renal 


transplantation  centers.  This  would 
simplify  the  requirements  by  placing  all 
related  requirements  in  one  section  of 
the  regulation.  However,  we  would 
leave  the  requirement  concerning  24- 
hour  availability  of  services 
(§  405.2171(d)(1))  as  it  would  not  apply 
to  other  laboratories. 

•  We  would  revise  current  42  CFR 
416.49,  Condition  for  coverage — 
Laboratory  and  radiological  services,  to 
require  laboratories  in  ambulatory 
surgical  centers  to  comply  with  the 
conditions  of  coverage  of  laboratory 
services  in  new  Part  493  if  they  perform 
laboratory  testing  or  perform  transfusion 
of  blood  and  blood  products. 

•  Our  revisions  to  §  482.27  (the 
condition  of  participation  concerning 
hospital-based  laboratories)  would  only 
delete  requirements  that  would  be  in  the 
new  part.  We  intend  to  retain  the 
requirements  currently  in  §  482.27(a)  (1) 
and  (2)  as  they  would  contimip  to  apply 
only  to  hospital-based  laboratories. 

rv.  Regulatory  Impact  Analysis 

A.  Introduction. 

Executive  Order  12291  (E.  0. 12291) 
requires  us  to  prepare  and  publish  an 
initial  regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  of 
the  E.  O.  criteria  for  a  "major  rule";  that 
is,  that  would  be  likely  to  result  in:  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or,  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  an  initial  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612).  unless  the 
Secretary  certifies  that  a  proposed 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA,  we  treat  all  hospital-based  and 
independent  laboratories  as  small 
entities.  For  purposes  of  this  regulation, 
physician  laboratories  that  perform  any 
tests  on  referral  from  other  physicians 
also  are  small  entities.  Individuals  and 
states  are  not  included  in  the  definition 
of  a  small  entity. 

In  addition.  Section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
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substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  Section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  a 
metropolitan  statistical  area. 

We  do  not  believe  that  the  provisions 
of  this  regulation  constitute  a  major  rule. 
However,  because  we  expect  that  this 
regulation  could  have  a  significant 
impact  on  some  laboratories,  may  affect 
some  personnel  employed  by 
laboratories,  and  may  have  an  effect  on 
some  States  regarding  State 
requirements,  licensure  and  certification 
of  laboratories,  we  have  performed  the 
following  analysis  voluntarily. 

B.  Anticipated  Effects 

1.  Affected  Entities 

There  are  approximately  12,000 
Federally  regulated  laboratories  located 
in  hospitals  and  independent  settings. 
These  facilities  range  from  large  medical 
centers  and  corporate-operated 
independent  laboratories  to  small, 
independent  laboratories  and 
physician's  office  laboratories. 

Although  not  small  entities,  we  expect 
States  to  be  affected  by  some  additional 
administrative  burden  because  they  may 
have  to  adapt  or  establish  a 
methodology  for  assessment  of  PT 
requirements  and  ensure  compliance 
with  these  requirements.  States  may 
have  to  make  more  recommendations 
for  termination  of  Medicare  approval  if 
the  PT  standards  are  not  met. 

We  expect  entities  providing  PT 
programs  to  be  a^ected  because  of 
program  changes  that  may  be  necessary 
in  order  to  meet  the  criteria  for  an 
approved  PT  program  and  additional 
documentation  required  to  perform  in 
the  Federal  program.  It  is  estimated  that 
there  may  be  more  than  40,000  physician 
office  laboratories  that  perform  more 
than  .S.OOO  tests  annually  and  that  will 
be  subject  to  Federal  standards  under 
current  law  beginning  in  1990.  We  have 
not  attempted  to  estimate  the  effects  of 
the  standards  in  this  proposal  on 
physician  office  laboratories  that  do  not 
perform  referral  tests.  However,  the 
possibility  exists  that  cetain  of  these 
standards  may  also  be  found  to  be 
applicable  to  physician  office  testing. 
Therefore,  we  are  soliciting  comments 
on  the  effect  on  physician  office  testing 
of  the  proposed  proficiency  testing, 
quality  control,  and  personnel 
requirements  were  these  requirements 
to  be  applied  to  ohysician  office 
laboratories.  If  there  is  substantial 
evidence  that  any  of  the  standards 
contained  in  this  proposed  rule  would  so 


affect  the  availability  of  physician  office 
testing  that  patient  care  would  be 
adversely  affected,  that  evidence  would 
be  appropriate  in  the  context  of  this 
rulemaking. 

2.  Costs/Savings 

We  expect  our  standards  to  be 
achievable  by  the  majority  of 
laboratories  although  some  may  have  to 
incur  costs  to  achieve  the  required 
compliance  with  PT  standards. 
Depending  upon  the  actual  costs  in 
upgrading  a  specific  lab  to  meet  PT 
standards,  the  charges  of  that  laboratory 
for  its  services  may  rise  to  offset  the 
costs  of  improvements.  However,  we 
believe  that  in  an  area  with  sufficient 
competition,  including  that  from 
physicians'  office  laboratories,  the 
charges  for  services  will  remain  stable. 
Therefore,  since  charge  increases  are 
unlikely,  we  assume  that  laboratories 
will  seek  to  minimize  cost  increases 
through  increased  efficiencies.  The 
regulation  provides  increased  flexibility 
over  existing  regulations  to  permit 
different  approaches  to  achieving 
efficiencies. 

This  proposed  regulation  would 
expand  Medicare  coverage  from 
physician  office  laboratories  receiving 
100  or  more  referrals  to  those 
laboratories  receiving  any  referrals.  This 
change  may  create  a  slight  increase  in 
the  number  of  laboratories  requiring 
Medicare  approval. 

We  expect  that  some  physician  office 
laboratories  would  seek  Medicare 
approval  and  thus  comply  with 
Medicare  requirements  to  be  reimbursed 
for  tests.  We  also  expect  that  those 
physician  office  laboratories  that  may 
incur  a  substantial  increase  in  costs  to 
upgrade  to  elect  to  stop  doing  tests  on 
referral. 

There  may  also  be  additional 
increases  in  the  purchases  of  automated 
laboratory  equipment  and  computers 
when  laboratory  managers  make 
decisions  regarding  the  methodology  of 
achieving  the  PT  standards. 

3.  Proficiency  testing  effects 

This  regulation  establishes  consistent 
PT  requirements  based  on  data  from 
professional  organizations  that  operate 
PT  programs.  We  would  require  specific 
minimum  PT  passing  scores  for  each 
specialty  and  subspecialty.  Currently, 
passing  levels  for  PT  are  set  by  each 
State  and  the  levels  vary.  We  expect  the 
PT  standards  to  enable  us  to  identify 
and  take  consistent  action  against 
Medicare  and  CLIA  laboratories  whose 
PT  performances  are  below  the  range  of 
acceptability  achieved  by  the  vast 
majority  of  laboratories.  A  laboratory's 
poor  PT  performance  would  result  in  a 


denial  of  Medicare  or  Medicaid  payment 
for  a  failed  specialty  or  subspecialty  of 
testing  or  in  loss  of  CLIA  licensure. 

Even  though  we  lack  definitive  data, 
we  do  not  expect  this  regulation  to 
affect  most  laboratories  adversely 
because  most  laboratories  already  have 
in  place  PT  mechanisms,  both  for  their 
own  benefit  and  because  Medicare 
requires  it.  However,  laboratories  in 
States  with  less  rigorous  proficiency 
testing  program  standards  than  we 
would  require  would  be  the  most  likely 
to  be  adversely  affected.  We  also  expect 
the  number  of  tests  for  which  payment 
is  denied  by  the  Medicare  and  Medicaid 
programs  for  payment  purposes  to 
increase  for  those  laboratories  that  do 
not  improve  to  our  designated 
performance  level. 

Some  laboratories  may  incur  greater 
costs  to  achieve  the  required  PT 
standards  than  others  because  of  the 
costs  that  would  be  incurred  to  improve 
their  quality  control  activities  and 
quality  assurance  programs. 

If  a  laboratory's  VY  performance  is 
determined  to  be  unsuccessful,  payment 
would  not  be  made  for  tests  in  the  failed 
specialty  or  subspecialty.  We  expect  the 
number  of  laboratories  not  receiving 
payment  to  increase.  However,  we  also 
expect  the  quality  of  laboratory  services 
to  improve  as  a  result  of  implementation 
of  these  standards. 

At  present.  Medicare  and  CLIA 
laboratories  are  not  required  to 
participate  in  PT  programs  for  cytology, 
because  no  such  program  has  been 
established.  This  regulation  would 
establish  a  nationwide  cytology 
proficiency  testing  program.  We  are 
proposing  certain  limits  and 
specifications  concerning  the  developing 
cytology  program.  This  may  mean 
additional  expense  for  some 
laboratories  that  have  to  participate  in  a 
cytology  PT  program  for  the  first  time  or 
incur  additional  costs  in  order  to 
perform  successfully  in  the  cytology  PT 
program. 

4.  Quality  Control 

This  proposed  regulation  includes  an 
update  of  quality  control  requirements 
to  account  for  changes  in  technology 
and  instrumentation  that  have  occurred 
in  the  laboratory  field  since  1971. 
Laboratories  would  be  required  to 
implement  their  own  quality  assurance 
programs  that  they  would  be  expected 
to  follow.  As  a  result  of  this  regulation, 
laboratory  directors  should  have  more 
flexibility  in  meeting  the  requirements 
and  more  opportunities  to  assess 
laboratory  performance  and  staff 
competency. 
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We  expect  this  regulation  to  improve 
laboratory  testing  in  terms  of  the  quality 
of  the  end  result  or  outcome  while 
removing  many  of  the  process 
requirements  that  current  regulations 
specify  to  achieve  that  outcome.  The 
laboratory  would  have  more  discretion 
over  what  type  of  internal  controls, 
methodology,  and  equipment  (such  as 
computerized  rather  than  manual 
equipment)  are  necessary  to  ensure  that 
the  required  quality  control  standards 
are  met. 

5.  Personnel  Standards 

Our  proposed  regulations  would  place 
less  emphasis  on  formal  credentialing 
for  laboratory  personnel  and  focus  on 
the  responsibilities  of  the  laboratory 
personnel.  As  a  result,  the 
administrative  burden  on  the  States  to 
document  and  maintain  more  detailed 
personnel  records  to  meet  Federal 
requirements  would  be  reduced.  These 
regulations  would  require  laboratory 
directors  to  be  responsible  for  ensuring 
that  the  laboratory  staff  is  competent  to 
perform  tests.  We  would  specify 
education  and  experience  requirements 
for  the  laboratory  director,  technical 
supervision,  laboratory  supervisor  and 
cytotechnologisfs.  The  qualifications  of 
the  remainder  of  the  staff  are  to  be 
determined  by  the  laboratory  director 
and  individual  State  requirements. 

6.  Conclusion 

We  believe  that  these  changes  would 
result  in  clearer,  more  uniformly  applied 
criteria  for  determining  acceptability  of 
laboratory  performance.  We  expect 
some  laboratories  to  incur  costs  to 
upgrade  their  performance.  We  expect 
these  costs  to  be  somewhat  offset  by 
savings  from  removel  of  detailed 
process  requirements.  Overall  benefits, 
in  terms  of  consistent  laboratory 
requirements  and  improved  quality 
would  increase  benefits  to  patients  and 
would  more  than  offset  the  costs  of 
upgrading  and  improvements. 

We  conclude,  based  on  the  analysis 
above,  that  the  proposed  rule  is  not  a 
major  rule  under  Executive  Order  12291. 
Although  some  laboratories  would  be 
adversely  effected,  we  believe  that 
benefits  to  society  will  outweigh  the 
adverse  effects.  We  expect  most 
laboratories  not  to  incur  substantial 
costs  to  comply  with  our  conditions.  The 
Secretary  certifies  that  this  proposed 
regulation  would  not  have  a  significant 
impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

V.  Paperwork  Reduction  Act 

Sections  493.21.  493.93.  493.99.  493.101. 
493.103.  493.105.  493.201.  493.225.  493.231, 


493.233.  493.235.  493.237.  493.240,  493.241. 
493.271.  493.273,  493.277,  493.279,  493.315, 
493.417.  493.451,  493.501,  493.701.  493.704, 
493.708,  and  493.710  of  this  proposed 
rule  contain  information  collection 
requirements  that  are  subject  to  the 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3504,  et 
seq.). 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  agency  official 
whose  name  appears  in  the  ADDRESS 
section  of  the  preamble. 

Section  405.1317  of  the  current 
regulations,  as  recodified  into 
§§493.229,  493.251  and  493.253  of  the 
proposed  rule,  also  contains  information 
collection  requirements  that  are  subject 
to  the  OMB  review.  These  requirements 
were  approved  by  that  Office  in  August 
of  1987  in  accordance  with  the 
Paperwork  Reduction  Act  under  OMB 
approval  number  0938-0368. 

VI.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  rules  requesting  public  comment,  we 
are  not  able  to  acknowledge  or  respond 
to  them  individually.  A  summary  of 
comments  and  our  responses  will  be 
included  in  our  final  rule. 

VII.  List  of  Subjects 

42  CFR  Part  74 

Administrative  practice  and 
procedure,  health,  laboratories, 
reporting  and  recordkeeping 
requirements. 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories.  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  416 

Health  facilities,  Health  professions. 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  440 

Grant  programs-health.  Medicaid. 

42  CFR  Part  482 

Hospitals,  Medicaid,  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  488 

Health  facilities.  Survey  and 
certification.  Forms  and  guidelines. 


42  CFR  Part  493 

Laboratories,  Medicare,  Medicaid. 
Health  facilities.  Reporting  and 
recordkeeping  requirements. 

Derivation  Table  for  42  CFR  Part  493 


New 
section 

OWsectKHi 

493.1 

74.2,  405  1310(a). 

493.2 

74.1.405.1310. 

493.11  

405.1311. 

493.21  

Part  74.  Subpart  E;  405.l3l4(a>. 

493.22 

74.42.  405.1314(a). 

493.23 

New. 

493.24 

405.1909. 

493.25 

New. 

493.31- 

74.42. 

493  63 

493.91 

405.1310(c). 

493.93- 

New. 

493  153 

493.201 

74.20.  7453,  7454.  405.1316(e).  (f) 

and  (g),  405.1317(a) 

493.221 

74.20.405.1317(a). 

493.223 

74.20(b).    7455.    405.1316(b). 

405  1317(a). 

493.225 

74.20(b).  405.1317(a) 

493.227 

74.20(b).  405.1316(b).  405.1317(a). 

493  229 

74.20(C).  405.1317(a). 

493.231 

74.20(d).  74.25,  74  27.  405  1316(a). 

405.1317(a). 

493.233 

74.20(a),  74.55.  405  1317(a)  and  (b). 

493.235 

74.20(a),  405.1317(a). 

493.237 

74.21,  74.22.  74.23,  74.25.  74  27, 

405.1317(b). 

493  239 

74.20(a).  74.23(a).  405.1317(a)  and 

(b) 

493.240 

74  50.405.1317(a) 

493.241 

74.21.  74.22,  74  23.  74.24,  74  25, 

74.26,  74.27,  405  1317(b). 

493.243 

74.21,  405. 131 7(b) 

493.245 

74.21(a),  406.1317(b). 

493.247 

74.21.405.1317(b). 

493.249 

74.21(a),  405.1317(b). 

493.251 

74.21(b),  405.1317(b). 

493.253 

74.21(c),  405.1317(b). 

493.255 

74.22.4051317(b). 

493.257 

74.22.405.1317(b). 

493.259 

74.22,  405.1317(b). 

493.261 

74.23.405.1317(b). 

493.263 

74  23.405.1317(b). 

493.265 

74.23,  405.1317(b). 

493.267 

74.23.  405.1317(b). 

493,269 

74.25.  405.1317(b). 

493.270 

74.26.406.1317(b). 

493.271 

74.26(a).  405.1317(b). 

493.273 

74.26(b),  405.1317(b). 

493.274 

74.26(b),  405.1317(b). 

493.275 

74.27,  405.1317(b). 

493.277 

405.1317(b). 

493.279 

New. 

493.281 

74.24,405  1317(6). 

493.301- 

482.27(d). 

493.315. 

493.401 

74.30,  74.31,  406  1312.  4e2.27(c). 

493.403 

74.30.    405  1312(b).    48227(c), 

405.1314(b). 

493  405 

74  30,  405.1312(a),  482  27(0). 

493.407 

74.30,  405.1313(b) 

463.409 

74.30,  405  1313(b). 

493.411 

405.1313(a). 

493.413 

405.1317(b). 

493.415 

405.1317(c). 

493.417 

New. 

493.419 

482  27(c). 

493  451 

New. 

493.501 

74.56. 

493.701 

74.2. 

493.702 

74.1. 

493.704 

74.10.74.11. 
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Derivation  Table  for  42  CFR  Part 
493— Continued 


New 
section 


493.706 . 
493.708. 
493.710. 


Old  section 


74.60.  74.61. 

74.47. 

74.46(C). 


Title  42  of  the  Code  of  Federal 
Regulations  would  be  amended,  as  set 
forth  below: 

I.  Chapter  I  is  amended  by  removing 
Part  74  and  reserving  it  as  follows: 

PART  74— {RESERVED) 

II.  Chapter  IV  is  amended  as  set  forth 
below: 

PART  405— {AMENDED] 

A.  Part  405  is  amended  as  follows: 
1.  Subpart  E  is  amended  as  follows: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102. 1.814(b).  1832. 
1833(a).  1842  (b)  and  (h).  1861  (b)  and  (v). 
1862(a)(14),  1866(a),  1871, 1881. 1886, 1887, 
and  1889  of  the  Social  Security  Act  as 
amended  (42  U.S.C.  1302, 1395f(b)  1395k. 
13951(a),  1395U  (b)  and  (h).  1395x  (b)  and  (v), 
1395y(a)(14),  1395cc(a),  1395hh,  1395rr, 
139SWW,  139SXX,  and  1385zz). 

b.  Paragraph  (c)  of  §  405.566  is  revised 
to  read  as  follows: 

§405.556    ConditkMM  tor  payioent  Of 
charges:  Physician  laberatory  charges. 


(c)  Independent  laboratory  services 
furnished  to  hospital  inpatients. 
Laboratory  services  furnished  to  a 
hospital  inpatient  by  an  independent 
laboratory  (as  defined  in  §  40&190g(b) 
will  be  reimbursed  on  a  reasonable 
charge  basis  under  this  subpart  only  if 
they  are  physician  laboratory  services 
as  described  in  paragraph  (a)  of  this 
section.  Payment  for  nonphysician 
services  furnished  to  a  hospital  inpatient 
by  an  independent  laboratory  will  be 
made  by  the  intermediary  to  the  hospital 
in  accordance  with  Part  413  of  this 
chapter. 

2.  Subpart  K  is  amended  as  follows: 

a.  The  authority  dtation  continues  to 
read  as  follows: 

Authority.-  Sees.  1102. 1814. 1832. 1833. 1861. 
1863. 1865, 1866, 1871  of  the  Social  Security 
Act:  42  U.S.C.  1302..13t6f.  1395k.  1395i  139&X. 
1395Z.  1395bb,  139Scc,  13S6hh. 

b.  Section  405.1128  is  revised  to  read 
as  follows: 

§405.1128    Condition  of  particiintion— 
laboratory  and  radiologic  servlees. 

The  skilled  nursing  facility  has 
provision  for  promptly  obtaining 


required  laboratory.  X-ray,  and  other 
diagnostic  services. 

(a)  Standard:  Provision  for  services. 

(1)  If  the  skilled  nursing  facility 
furnishes  its  own  x-ray  services,  it  must 
meet  the  applicable  conditions 
established  for  certification  of  hospitals 
in  §  482.26  of  this  chapter.  If  the  facility 
does  not  provide  x-ray  services,  it 
makes  arrangements  to  obtain  these 
services  from  a  physician's  office,  a 
participating  hospital  or  skilled  nursing 
facility,  or  a  portable  x-ray  supplier. 

(2)  If  the  skilled  nursing  facility 
furnishes  its  own  laboratory  services,  it 
must  meet  the  applicable  conditions 
established  for  certification  of  hospitals 
and  for  approval  of  laboratories  found 
in  §§482.27  and  Part  493  of  this  chapter 
respectively.  If  the  facility  does  not 
provide  laboratory  services,  it  makes 
arrangements  to  obtain  these  services 
from  a  participating  hospital  or  skilled 
nursing  facility,  or  a  laboratory  meeting 
the  reqturements  of  Part  493  of  this 
chapter. 

(3)  All  x-ray  and  laboratory  services 
are  provided  only  on  the  orders  of  the 
attending  physician,  who  is  notified 
promptly  of  the  findings.  The  facility 
assists  the  patient,  if  necessary,  in 
arranging  for  transportation  to  and  from 
the  source  of  service.  Signed  and  dated 
reports  of  a  clinical  laboratory,  X-ray, 
and  other  diagnostic  services  are  filed 
with  the  patient's  medical  record. 

(b)  Standard:  Blood  and  blood 
products.  Blood  handling  and  storage 
facilities  are  safe,  adequate,  and 
properly  supervised.  If  the  facility 
provides  for  maintaining  and  transfusing 
blood  and  blood  products,  it  meets  the 
conditions  established  in  §§493.301 
through  493.315  of  this  chapter.  If  the 
facility  does  not  provide  its  own 
facilities  but  does  provide  transfusion 
services  alone,  it  meets  at  least  the 
requirements  of  §§  493.305. 493.307, 
493.309  and  493.315  of  this  chapter. 

3~4.  Subpart  M  (§§  405.1310-405.1317) 
is  removed  and  reserved  and  the  table 
of  contents  is  amended  to  reflect  this 
change. 

Subpart  M  [§§  405.1310-405.1317}— 
[Reserved] 

5.  Subpart  U  is  amended  as  follows: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102. 1881. 1862(a),  1871. 
1874.  and  1881  of  the  Social  Security  Act  (42 
U.S.C.  1302. 1395X.  1395y(a),  1395hh.  1395kk. 
and  1395rr). 

b.  The  definition  of  histocompatibility 
testing  in  §  405.2102  is  revised  to  read  as 
follows: 


§  405.2102    DalinHtons. 

***** 

Histocompatibility  testing.  Laboratory 
test  procedures  which  determine 
compatibility  between  a  potential  organ 
donor  and  a  potential  organ  transplant 
recipient. 
***** 

c.  Paragraph  (d)  of  §  405.2171  is 
revised  to  read  as  follows: 

§  405.2171  Condition:  MMmal  servleas 
rsquirements  for  a  rsnal  transplantation 
center. 

***** 

(d)  Standard:  laboratory  services.  (1) 
The  Renal  Transplantation  Center 
makes  available,  directly  or  under 
arrangements,  laboratory  services  to 
meet  the  needs  of  ESRD  patients. 
Laboratory  services  are  performed  in  a 
laboratory  facility  approved  in 
accordance  with  Part  493  of  this  chapter 
to  participate  in  the  Medicare  program 
and,  for  histocompatibility  testing 
purposes,  also  meets  §  §  493.221  through 
493.239,  493.257,  493.259,  493.277,  and 
493.281  of  this  chapter  and,  when 
services  are  furnished  in  the 
subspecialty  of  histopathology,  §  493.273 
of  this  chapter.  i- 

(2)  Laboratory  services  for  cross-     ' 
matching  of  recipient  serum  and  donor 
lymphocytes  for  preformed  antibodies 
by  an  acceptable  technique  are 
available  on  a  24-hour  emergency  basis. 

B.  Part  416  is  amended  as  follows: 

PART  416— {AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102. 1832(a)(2).  1833. 1863 
and  1864  of  the  Social  Security  Act  (42  U.S.C 
1302,  1395kta)(2).  13951, 1395z  and  1395aa). 

2.  Section  416.49  is  revised  to  read  as 
follows: 

§  416.49    Condttlan  for  cowraga 
Laboratory  and  radiologic  s  rvicas. 

The  ASC  most  have  procedures  for 
obtainirig  routine  and  emergency 
laboratory  and  radiologic  services,  from 
Medicare  approved  facilities,  to  meet 
the  needs  of  patients.  The  laboratory 
offering  the  services  must  have  been 
approved  in  accordtince  with  Part  496  of 
this  chapter,  except  for  urinalyses, 
hemoglobins  and  hematocrits  per£ormed 
within  a  few  days  before,  or  on,  the  day 
of  the  surgery. 

C.  Part  440  is  amended  as  follows: 

PART  440— [AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Autfaority:  4ZU.S.C  1302. 
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2.  Section  440.30  is  amended  by 
republishing  the  introductory  text  and 
revising  paragraph  (a)  to  read  as 
follows: 

§  440.30    Other  laboratory  and  X-ray 
services. 

"Other  laboratory  and  X-ray  services" 
means  professional  and  technical 
laboratory  and  radiological  services — 

(a)  Ordered  and  provided  by  or  under 
the  direction  of  a  physician  or  other 
licensed  practitioner  of  the  healing  arts 
within  the  scope  of  his  practice  as 
defined  by  State  law  or  ordered  and 
billed  by  a  physician  but  provided  by  an 
independent  laboratory  as  defined  in 
§  405.1909(b)  of  this  chapter. 
*        *        •        ♦        • 

D.  Part  482  is  amended  as  follows: 
PART  482— {AMENDED! 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102. 1814(a)(6),  1861  (e). 
(f).  (k).  (r),  (v)(l)(G),  and  (z),  1864,  1871,  1883, 
1886, 1902(a)(30),  and  1905(a)  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1395f(a)(6), 
1395X  (e),  (0.  (k).  (r),  (v)(l)(G).  and  (z),  1395aa, 
1395hh,  1395tt,  1395ww,  1396a(a)(30).  and 
1396d(a)). 

2.  Section  482.27  is  revised  as  follows: 

§  482.27    Condition  of  participation: 
Lal>oratory  services. 

(a)  The  hospital  must  maintain,  or 
have  available,  adequate  laboratory 
services  to  meet  the  needs  of  its 
patients.  The  hospital  must  ensure  that 
all  laboratory  services  provided  to  its 
patients  are  performed  in  a  facility 
approved  by  Medicare  in  accordance 
with  Part  493  of  this  chapter. 

(b)  Standard:  Adequacy  of  laboratory 
services.  The  hospital  must  have 
laboratory  services  available,  either 
directly  or  through  a  contractual 
agreement  with  a  Medicare  approved 
hospital  or  independent  laboratory,  that 
meet  the  needs  of  the  patients  and  the 
medical  staff. 

(1)  Emergency  laboratory  services 
must  be  available  24  hours  a  day. 

(2)  A  written  description  of  services 
provided  must  be  available  to  the 
medical  staff. 

(3)  The  laboratory  must  make 
provision  for  proper  receipt  and 
reporting  of  tissue  specimens. 

(4)  The  medical  staff  and  a  pathologist 
must  determine  which  tissue  specimens 
require  a  macroscopic  (gross) 
examination  and  which  require  both 
macroscopic  and  microscopic 
examinations. 

E.  Part  483  is  amended  as  follows: 


PART  483— [AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102, 1905  (c)  and  (d)  of  the 
Social  Security  Act  (42  U.S.C.  1302, 1396d  (c) 
and  (d)). 

2.  Section  483.460(n)  is  revised  to  read 
as  follows: 

§  483.460    Conditions  of  participation: 
Health  care  services. 


(n)  Standard:  Laboratory  services.  (1) 
For  purposes  of  this  section, 
"laboratory"  means  an  entity  for  the 
microbiological,  serological,  chemical, 
hematological,  radiobioassay, 
cytological,  immunohematological, 
pathological  or  other  examination  of 
materials  derived  from  the  human  body, 
for  the  purpose  of  providing  information 
for  the  diagnosis,  prevention,  or 
treatment  of  any  disease  or  assessment 
of  a  medical  condition. 

(2)  If  a  facility  chooses  to  provide 
laboratory  services,  the  laboratory 
must — 

(i)  Meet  the  management  requirements 
specified  in  Part  493  of  this  chapter;  and 

(ii)  Provide  personnel  to  direct  and 
conduct  the  laboratory  services. 

(A)  The  laboratory  director  must  be 
technically  qualified  to  supervise  the 
laboratory  personnel  and  test 
performance  and  must  meet  licensing  or 
other  qualification  standards 
established  by  the  State  with  respect  to 
directors  of  clinical  laboratories.  For 
those  States  that  do  not  have  licensure 
or  qualification  requirements  pertaining 
to  directors  of  clinical  laboratories,  the 
director  must  be  either — 

(1)  A  pathologist  or  other  doctor  of 
medicine  or  osteopathy  with  training 
and  experience  in  clinical  laboratory 
services;  or 

(2)  A  laboratory  specialist  with  a 
doctoral  degree  in  physical,  chemical  or 
biological  sciences,  and  training  and 
experience  in  clinical  laboratory 
services. 

(B)  The  laboratory  director  must 
provide  adequate  technical  supervision 
of  the  laboratory  services  and  assure 
that  tests,  examinations  and  procedures 
are  properly  performed,  recorded  and 
reported. 

(C)  The  laboratory  director  must 
ensure  that  the  staff — 

(1)  Has  appropriate  education, 
experience,  and  training  to  perform  and 
report  laboratory  tests  promptly  and 
proficiently; 

(2)  Is  sufficient  in  number  for  the 
scope  and  complexity  of  the  services 
provided;  and 


(3)  Receives  in-service  training 
appropriate  to  the  type  and  complexity 
of  the  laboratory  services  offered. 

(D)  The  laboratory  technologists  must 
be  technically  competent  to  perform  lest 
procedures  and  report  test  results 
promptly  and  proficiently. 

(3)  The  laboratory  must  meet  the 
proficiency  testing  requirements 
specified  in  Part  493  of  this  chapter. 

(4)  The  laboratory  must  meet  the 
quality  control  requirements  specified  in 
Part  493  of  this  chapter. 

(5)  If  the  laboratory  chooses  to  refer 
specimens  for  testing  to  another 
laboratory,  the  referral  laboratory  must 
be  approved  by  the  Medicare  program 
either  as  a  hospital  or  an  independent 
laboratory. 

F.  Part  488  is  amended  as  follows: 

PART  488— (AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sec.  1102, 1814, 1861, 1865. 1866, 
1871,  1880. 1881.  and  1883  of  the  Social 
Security  Act  (42  U.S.C.  1302. 1395f.  1395x. 
1395bb,  1395ee.  1395hh,  1395qq,  1395rr,  and 
1395tt). 

2.  Section  488.52  is  revised  to  read  as 
follows: 

§  488.52    Special  requirements  appUcat>le 
to  independent  laboratories. 

(a)  The  services  of  a  qualified 
independent  laboratory  for  which 
reimbursement  may  be  made  under  the 
supplementary  medical  insurance 
program  relate  only  to  diagnostic  tests 
performed  in  an  independent  laboratory. 
Diagnostic  laboratory  tests  for  purposes 
of  section  1861(s)  (13)  and  (14)  of  the  Act 
and  for  purposes  of  this  Subpart  S  shall 
include  only  those  clinical  and 
anatomical  pathology  diagnostic  tests 
and  procedures  listed  in  §  493.2  of  this 
chapter  under  "laboratory".  Such 
diagnostic  tests  performed  by  out-of- 
hospital  physicians  whose  primary 
practice  is  directly  attending  patients 
and/or  consultation  (i.e.,  furnishing  an 
attending  physician  with  an  opinion 
about  a  patient's  condition  or  diagnosis), 
even  though  conducted  partly  through 
diagnostic  procedures,  are  not 
considered  services  of  an  indendent 
laboratory  except  when  they  are  done 
on  referral. 

(b)  For  purposes  of  this  section,  an 
independent  laboratory  is  a  facility 
meeting  the  requirements  of  Part  493  of 
this  chapter  and  maintained  for  the 
purpose  of  performing  diagnostic 
laboratory  tests.  An  independent 
laboratory  is  not  a  facility  that  is 
controlled,  managed  or  supervised  by  a 
hospital  as  defined  by  section  1861(e)  of 
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the  Act.  »  hocptlal's  opg^Mrtd  laedical 
staff,  oc  tke-  attendiag  or  consukiiig 
phy  siciam's-  office. 
G.  A  new  Part  49a  is.  added  as  follows: 

PART  493-LABORATORY 
REQUIREMENTS 

Sut>paftA    tiamniPummanm 

493.1  Basis  and  scope. 

493.2  Definitions. 

Subpart  P    Adminftratlon 

493.11    Condition:  Compliance  with.  Federai 
State  and  local  laws. 

Subpart  C    rarticlp«tlei»inProflcteiicy 
Teslin« 

493.21  CoBdition:  QiraUnaent  and  testing  of 
samples. 

493.22  Condition:  Successful  participation. 

493.23  Condition:  Successful  participation 
before  initial  approval  or  licensare. 

493.24  Reinstatement  after  failure  to 
participate  soccessfailiy. 

493.25  Condition:  Enhanced  proficiency 
testing. 

Profkaeiicy  Tastiag  l^  Specialty  and 
Subspecialty 

493.33  Coadiiion:  hficrobiolagy. 

483.33  Standard:  Bacteriology. 

493.35  Standard:  Mycobacteriology. 

493.37  Standard;  Mycology. 

493.39  Standard;  Parasitology. 

493.43  Condition:  Diagnostic  immunology. 

493.45  Standard;  Syphilis  serology. 

493.47  Standard;  General  immunology. 

493.49  Condition:  Ckemistry. 

493.51  Standard;  Routiae  chemistry. 

493.53  Standard;  Endocriaology. 

493.55  Standard;  Toxicology. 

493.57  Condition:  Hematology. 

493.59  Condition:  Pathology. 

493.61  Standard:  Cytology:  Gynecological 

examinations. 

493.63  Condition:  Immunohematology. 

Subpart  D— Proficiency  Testing  Programs 

493.91     Approval  of  proHciency  testiog 

programs. 
493.93    Administrative  responsibilities. 

493.95  Disapproved  proficiency  testing 
programs. 

493.96  Process  for  updating  proficiency 
testing  program. 

Proficiency  Testing  Programs  by  Specialty 
and  Subspedaity 

493.97  Microbiology. 
493.99    Bacteriology. 
493.101    Mycobacteriology. 
493.103     Mycology. 
493.105    Parasitology. 

493.107    Diagnostic  immunology. 
493.109    Syphilis  serology. 
493.111     General  immunology. 
493.115    Chemistry. 
493.117    Routine  chemistry. 
493.119    Endocrinology. 
I  493.121     Toxicology. 
493.125    Hematology  (including  routine 

hematology  and  caagulation). 
493.129    Cytslogy:  Cynccoio^cat 

examinations. 


493.153    ImmunohtmaiDlaai. 
Sui>part  E— PatiMit  Tast  Managsmant 

493.201     Condition:  Patient  test  management 
Subpart  F—OuaHty  C«nb«» 

493.223    ConditioB:  General  quality  controt. 

493.223    Standard:  Facilities. 

493.225    Standard;  Adequacy  of  methods  and 

equipment. 
493.227    Standard:  Temperature  and 

humidity  monitoring. 
493.229    Standard;  Labeling  of  testing 

supplies. 
493.231    Standard;  Procedure  manual. 
493.233    Staadard;  Equipment,  maintenance; 

and  function  checks. 
493.235    Standard;  Validation  of  methods. 
493.237    Standard;  Frequency  of  quality 

control. 

493.239  Standard;  Remediai  actiona. 

493.240  Standard:  Quality  contreV— records. 

493.241  CondUtoa-  Quoiity  conlrol— 
specialtiea  and  aubapedaltiea. 

493.24a  CoadttioK  Microbiolagy. 

493.245  Standacd  Bacteriology. 

493.247  Standard;  Mycobacteriology. 

497.249  Standard;  Mycology. 

493.251  Standard;  Parasitology. 

493.253  Standard  Virotegy. 

493.255  Conditioat  TTJagnnrtir  inunaMilogy. 

493.257  Standard;  Syphilis  serology. 

493.259  Standard;  cieneral  imnuuoiogy. 
493.261  Condition:  Chemistry. 
493^.263  Standard;  Routine  chemistry. 

493.266  Standard;  Endocrinology. 

493.267  Standard;  Toxicology. 

493.260  Condttian:  Hematology. 

493.270  Condition:  Pathology. 

493.271  Standard;  Cytology. 

493.273  Standard;  Histopathology. 

493.274  Standard;  Oral  pathology. 

493.275  Condition:  Radiobioassay. 
493.277  ConditioR:  Histocompatibility. 
493.279  Condition:  Medical  cytogenetics. 
493.281  Canditioa:  Inununohematology. 
493.30I  Condition:  Transfusion  services  and 

bloodbaaking. 
493.303    Standard;  Immunohematological 

testing,  processing,  storage  and 

transmission  of  blood  and  blood 

products. 
493.305    Standard;  Facilities. 
493.307    Standard;  Arrangement  for  services. 
493.309    Standard;  Provision  of  testing. 
493.311    Standard;  Storage  facilities. 
493.313    Standard;  Retention  of  transfused 

blood. 
493.315    Standard;  Investigation  of 

transfusion  reactions. 

Sut>part  G — Personnel 

493.401    Condition;  Laboratory  director. 
493.403    Standard;  Laboratory  director 

qualincations. 
493.405    Standard;  Laboratory  director 

responsibilities. 
493.407    Condition:  Laboratory  supervision. 
493.409    Standard:  Laboratory  supervisor 

qualifications. 
493.411     Standard;  Laboratory  supervisor 

duties. 
493.413    Condition:  Personnel  perfotming 

cytology  services. 
493.415    Standard;  Cytotechnotogist 

qualifications. 
493.417     Standard:  Cytotechnologiat  defies. 


493.419    Cbnditiow  Tecbnieai'  persennet. 
Subpart  H— Quality  Asauranc* 

493.451     Condition:  Quality  Assurance. 
Sulipart  I — Inapactloa 

493.501    Condition:  Inspection. 


Subpart  J-CUAI 

493.701  Basis  and  scope. 

493.702  Definitions. 

493.704    Licensure  application  and  issuance. 
493.706    Revocation  md  suspension  of 

licenses  and  letters  of  exemption;  notiea. 
493.708    Approval  of  accreditation  and  State 

licensure  programs:  notice. 
493.710    Letter  of  exemption. 

Appendix  A — Laboratory  Director 
QualiHcation  Requirements  Before 
[Effective  Date  of  Regulations]. 

Appendix  B — ^Technologist  Requirements 
Before  |uiy  1. 1971. 

Appendix  C — Cytotechnologist  Requirements 
Before  [Effective  Date  of  Regulationsj. 

AuthoBty:  Sees.  1102. 1861  (e)k  the  sentence 
following  1861(s)(ll),  18ei(s)(lZ)  and 
1861(s)(13)  of  the  Social  Security  Act  and  sec. 
353  of  the  Public  Health  Service  Act  (42 
U.S.C.  2e3a,  1302,  the  sentence  following  sec. 
1395  x(s){n).  and  sees.  139Sx(s)(12)  and  (ISJ.) 

Subpart  A — General  Provisions 

§  493.1    Basis  and  scope. 

This  part  set  forth  the  conditions  that 
laboratories  must  meet  in  order  for  their 
tests  to  be  approved  for  coverage  under 
the  Medicare  and  Medicaid  programs 
and  in  order  for  laboratories  to  be 
licensed  to  perform  testing  on  specimens 
received  in  intei^tate  commerce.  It 
implements  sections  1891(e)  and  (j),  the 
sentence  following  section  1861{s)(ll>, 
sections  1861(8){12)  and  (13),  and  1902  of 
the  Social  Security  Act,  and  section  353 
of  the  Public  Health  Service  Act.  This 
part  applies  to:  laboratories  located  in 
physicians'  offices  (inckiding  group 
medical  practices)  that  perform  any 
tests  on  referred  specimens;  hospitals 
meeting  at  least  the  requirenieiits 
specified  in  section  18ei(e]  of  the  Act  to 
qualify  for  emergency  hospital  services 
imder  section  1814  of  the  Act;  skilled 
nursing  facilities;  intermediate  care 
facilities  for  the  mentally  retarded:  rural 
health  clinics  that  perform  tests  on 
referral;  ambulatory  surgical  centers 

except  as  provided  in  §  416.49  of  this 
chapter;  end-stage  renal  disease 
facilities  except  as  provided  in 
§  405.2163  of  this  chapter  and 
independent  laboratories,  as  defined  in 
§  405.1909  of  this  chapter.  It  does  not 
apply  to  laboratories  operated  by  a  rural 
health  clinic  or  physician's  ofTice 
exclusively  for  its  own  patients. 

§493.2    Definitiona. 

As  used  in  this  part — 
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"Accredited  laboratory"  means  a 
laboratory  (including  a  laboratory  in  a 
hospital)  accredited  by,  with  re^>ect  to 
hospitals,  the  )oint  Commission  on  the 
Accreditation  of  Healthcare 
Organizations  or  the  American 
Osteopathic  AssociaticHi  and,  with 
respect  to  interstate  licensed 
laboratories,  the  Commission  on 
Laborat(»y  Accreditation  of  the  College 
of  American  Pathologists,  or  any  other 
national  accreditation  organization  that 
has  been  approved  by  HHS  as  provided 
in  section  353  of  the  Public  Health 
Service  Act. 

"Authorized  person**  means  a  person 
authorized  under  section  1801(r]  of  the 
Act  to  order  and  to  receive  test  results. 
With  respect  to  tests  performed  on 
individuals  not  receiving  or  seeking 
Medicare  reimbursement,  an  authorized 
person  is  an  individual  not  excluded 
under  State  law  or  by  Medicaid. 

"Challenge"  means,  for  quantitative 
tests,  an  assessment  of  the  amount  of 
substance  or  analyte  present  in  a 
sample.  For  qualitative  tests,  a  challenge 
means  the  determination  of  the  presence 
or  the  absence  of  an  analyte.  organism, 
or  substance  in  a  sample. 

"CLIA"  means  the  Chnical 
Laboratories  Improvement  Act  of  1967 
(Section  353  of  the  Public  Health  Service 
Act). 

"Laboratory**  means  a  facility  for  the 
microbiological,  serological,  chemical, 
hematological,  cytological,  histological, 
pathological,  immunohematological, 
radiobioassay,  cytogenelical. 
toxicological,  histocompatibility  or  other 
examination  of  materials  derived  from 
the  human  body  for  the  purpose  of 
providing  information  for  the  diagnosis, 
prevention,  or  treatment  of  any  disease 
or  impairment,  or  the  assessment  of  the 
health,  of  human  beings.  These 
examinabons  also  include  screening 
procedures  to  determine  the  presence  or 
absence  of  various  substances  and 
organisms  in  the  body.  Facilities  only 
collecting  specimens  or  only  serving  as 
a  mailing  service  and  not  performing 
testing  are  not  considered  laboratories. 

"Referee  laboratory"  means  a 
laboratory  that  has  had  a  record  of 
accurate  performance  for  at  least  one 
year  in  a  specific  test  specialty  or 
subspecialty  and  has  been  designated 
by  HHS  as  a  referee  laboratory  for  that 
specialty  or  subspecialty. 

"Sample"  means  the  material 
contained  in  a  vial,  a  slide,  or  other  unit 
that  contains  material  to  be  tested  by 
proficiency  testing  program  participants. 
When  possible,  samples  are  of  human 
origin. 

•Targeft  value**  means  either  the  mean 
of  all  responses  after  removal  of  outliers 
(those  responses  greater  than  3  standard 


deviations  from  the  original  mean)  or 
the  mean  estabhshed  by  groups  of  20  or 
more  participants  that  use  the  same 
methodology  (to  be  used  only  when  the 
ntetbod  bias  results  in  a  skewed 
distribution  of  responses).  If  the  method 
group  is  less  than  20  participants, 
"target  value"  means  the  overall  mean 
after  outlier  removal  (as  defined  above) 
unless  acceptable  scientific  reasons  are 
available  to  indicate  that  such  an 
evaluation  is  not  appropriate. 

Subpart  B— Administration 

S  493.11    Condltton— CompHanc*  wHh 


The  laboratory  must  be  in  compliance 
with  all  applicable  Federal,  State  and 
local  laws. 

(a)  Standard;  Federal  laws.  The 
laboratory  must  be  in  compliance  with 
applicable  Federal  laws  related  to  the 
health  and  safety  of  individuals  whose 
specimens  are  submitted  to  it  for  testing. 

(b)  Standard:  State  licensure.  The 
laboratory  must  be  (1)  licensed  if  State 
or  applicable  local  law  requires 
licensure;  or  (2)  approved  as  meeting 
standards  for  licensing  established  by 
the  agency  of  the  State  or  locality 
responsible  for  licensing  laboratories. 

(c)  Standard;  licensed  staff.  All 
personnel,  including  those  individuals 
who  collect  specimens,  must  be  licensed 
or  meet  other  applicable  standards  that 
are  required  by  State  and  local  laws. 

(d)  Standard;  fire  safety.  The 
laboratory  must  comply  with  State  and 
local  laws  related  to  fire  safety. 

(e)  Standard'  environment  and  health. 
The  laboratory  must  comply  with 
Federal  State  and  local  laws  relating  to 
the  storage,  handling  and  disposal  of 
chemical,  biological  and  radioactive 
materials. 

Subpart  C— Participation  of 
Proficiency  Testing 

§  493.21    Comfitlon:  EnroOment  and  testing 
of  samptes. 

A  laboratory  must  enroll  in  a 
proficiency  testing  program  that  meets 
the  criteria  in  Subpart  D  of  this  part  and 
is  approved  by  HHS.  The  laboratory 
must  enroll  in  such  a  program  for  each 
of  the  specialities  and  subspecialties  for 
which  it  seeks  or  have  approval  for 
Medicare  or  Medicaid  participation  or 
for  licensure  under  CLIA.  The  laboratory 
must  test  the  samples  in  a  routine 
manner. 

(a)  Standard:  Enrollment.  The 
laboratory  must  notify  HHS  of  the 
approved  program  or  programs  in  which 
it  chooses  to  participate  to  meet 
proficiency  testing  requirements  of  this 
subpart.  The  laboratory  must — 


(1)  Designate  the  program  to  be  used 
for  each  specialty  and  subspecialty  to 
determine  compliance  with  this  subpart 
if  the  laboratory  participates  in  more 
than  one  proficiency  testing  program 
approved  by  HHS; 

(2)  For  each  speciality  and 
subspecialty,  participate  in  one 
approved  proficiency  testing  program 
for  four  quarters  before  designating  a 
different  program  and  notify  HHS  before 
any  change  in  designation;  and 

(3)  Authorize  the  proficiency  testing 
program  to  release  to  HHS  all  data 
required  by  HHS  to  determine  the 
laboratory's  compUance  with  this 
subpart. 

(b)  Standard;  Testing  of  proficiency 
tesing  samples.  The  laboratory  must 
examine  or  test,  as  applicable,  the 
proficiency  testing  samples  it  receives 
from  the  proficiency  testing  pro^^m  in 
the  same  manner  as  it  tests  patient 
specimens. 

(1)  The  samples  must  be  examined  or 
tested  with  the  laboratory's  regular 
patient  workload  by  personnel  who 
routinely  perform  the  testing  in  the 
laboratory,  using  the  laboratory's 
routine  methods. 

(2)  The  laboratory  may  not  test  the 
samples  in  duplicate  unless  it  routinely 
tests  patient  samples  in  duplicate. 

(3)  The  laboratory  may  not  send  the 
samples  or  portions  of  samples  to 
another  laboratory  for  analysis. 

(4)  The  laboratory  must  document  the 
handling,  processing,  examination, 
testing  and  reporting  of  results  for  all 
proficiency  testing  samples  and  the 
records  must  be  maintained  for  a 
minimum  of  two  jrears  from  the  date  of 
the  proficiency  testing  shipment  or 
testing  event. 

§493.22    ComMtion:  Successful 
participation. 

(a)  Each  laboratory  must  successfully 
participate  in  a  proficiency  testing 
program  approved  by  HHS  as  described 
in  Subpart  D  of  this  part  for  each 
specialty  and  subspecialty  in  which  the 
laboratory  seeks  Medicare  approval  or 
licensure  under  CLIA. 

(b)  If  the  laboratory  fails  to  participate 

successfully  in  proficiency  testing  for  a 
given  specialty  or  subspecialty,  the 
laboratory's  Medicare  approval  or 
licensure  under  CLIA,  or  both,  will  be 
terminated  for  the  specialty  or 
subspecialty  unless  the  laboratory 
enrolls  within  15  days  of  notification  of 
unsuccessful  speciality  or  subspecialty 
performance  and  successfully 
participates  in  an  approved  enhanced 
proficiency  testing  program  as  described 
in  §  493.25. 


29612 


Federal  Register  /  Vol.  53.  No.  151  /  Friday.  August  5.  1988  /  Proposed  Rules 


(c)  If  the  laboratory  fails  to  perform 
satisfactorily  for  the  challenges  on  a 
given  analyte  or  test  procedure,  the 
laboratory  performance  for  the  specialty 
or  subspecialty  in  which  the  analyte  is 
categorized  is  considered  unsuccessful. 
The  laboratory's  Medicare-approval  or 
licensure  under  CUA,  or  both,  for  the 
specialty  or  subspecialty  will  be 
terminated  unless  the  laboratory  enrolls 
within  15  days  of  notiHcation  of 
unsatisfactory  analyte  performance  and 
satisfactorily  performs  in  an  approved 
enhanced  proficiency  testing  program  as 
described  in  I  493.25  for  the  failed 
analyte. 

§  493.23    Condition:  Successful 
participation  l>efore  Initial  approval  or 
Hcensur*. 

Laboratories  must  successfully 
participate  for  three  consecutive 
proficiency  testing  shipments  for  each 
specialty  and  subspecialty  before  initial 
Medicare  or  Medicaid  approval  or  CLIA. 
licensure  of  the  specialty  or 
subspecialty. 

§  493.24    Reinstatement  after  failure  to 
participate  successfully. 

(a)  If  a  laboratory  fails  to  participate 
successfully  in  one  or  more  specialties 
or  subspecialties,  and  does  not  request 
enrollment  in  the  enhanced  proficiency 
testing  program  described  in  §  493.25  of 
this  subpart  or  voluntarily  withdraws  its 
participation  from  Medicare  or  Medicaid 
or  its  licensure  under  CLIA  (or  any 
applicable  combination  of  the  three)  for 
the  failed  specialty  or  subspecialty,  the 
laboratory's  participation  or  licensure 
for  the  applicable  specialty  or 
subspecialty  will  be  terminated.  The 
laboratory  must  then  demonstrate 
sustained  successful  performance  on 
three  consecutive  enhanced  proficiency 
testing  shipments  or  onsite  testing 
events  (or  combination  thereof)  in  a 
period  of  no  less  than  six  months  before 
HHS  will  consider  it  for  reinstatement  in 
the  specialty  or  subspecialty. 

(b)  If  the  laboratory  enrolls  in  and 
fails  to  participate  successfully  in  the 
enhanced  proficiency  tesing  program  for 
the  failed  specialty  or  subspecialty,  the 
laboratory's  Medicare  approval  or 
licensure  under  CUA.  or  both,  for  the 
applicable  specialty  or  subspecialty  will 
be  terminated.  The  laboratory  must  then 
demonstrate  sustained  successful 
performance  in  three  consecutive 
enhanced  proficiency  testing  shipments 
or  testing  events  (or  combination 
thereof)  before  HHS  will  consider  it  for 
reinstatement  in  that  specialty  or 
subspecialty. 

(c)  The  termination  period  for 
Medicare  participation  or  period  for 
revocation  of  licensure  under  CLIA  for 


the  failed  specialty  or  subspecialty  is  for 
a  period  of  not  less  than  six  months 
from  the  date  of  termination  or 
revocation. 

S  493.25    Condition:  Entianeod  proWclsncy 
testing. 

Each  laboratory  that  fails  proficiency 
testing  in  a  specialty,  subspecialty 
(except  cytology)  or  analyte  must 
successfully  participate  in  an  enhanced 
proficiency  testing  program  for  three 
consecutive  shipments  or  onsite  testing 
events  (or  combination).  (These 
shipments  or  testing  events  may  be 
provided  quarterly  or  more  frequently.) 
Enhanced  proficiency  testing  consists  of 
six  specimens  per  shipment  or  testing 
event  for  the  subspecialties  included 
within  the  specialties  of  diagnostic 
immunology,  chemistry,  hematology, 
and  immunohematology  and  consists  of 
twelve  specimens  per  shipment  for 
bacteriology,  mycobacteriology, 
mycology  and  parasitology.  (Because 
cytology  has  its  own  remedial  program, 
there  is  no  enhanced  proficiency  testing 
for  it.  See  §  493.61  of  this  subpart.)  The 
enhanced  proficiency  testing  shipment 
or  testing  event  consists  of  challenges 
for  the  overall  specialty  or  subspecialty 
when  Ihe  failure  in  proficiency  testing  is 
for  a  specialty  or  subspecialty  or 
consists  of  analyte  challenges  when 
individual  analyte(s)  are  failed  in 
proficiency  testing.  "The  samples  must  be 
tested  as  in  §  493.21(b). 

(a)  To  participate  successfully  in 
enhanced  proficiency  testing,  the 
laboratory — 

(1)  Must  perform  successfully  on  each 
shipment  or  testing  event  of  enhanced 
proficiency  testing  by  achieving  an 
overall  shipment  score  of  at  least  80%  on 
each  of  the  three  shipments  or  testing 
events  when  unsuccessful  proficiency 
testing  performance  is  in  a  specialty  or 
subspecialty;  and 

(2)  Must  perform  satisfactorily  on 
each  shipment  or  testing  event  of 
enhanced  proficiency  testing  by 
achieving  correct  responses  on  five  of 
six  specimens  for  the  first  shipment  or 
testing  event;  ten  of  12  specimens  for  the 
first  and  second  shipments  or  testing 
events  (or  combination)  and  15  of  18 
specimens  for  all  three  shipments  or 
testing  events  (or  combination)  of  the 
failed  analyte  when  unsatisfactory 
proficiency  testing  performance  is  for 
any  analyte. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event,  except  when  services 
are  not  offered  for  patient  testing, 
results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  enhanced 
proficiency  testing  results  to  the 
proficiency  testing  program  in  the 


timeframes  specified  by  the  program 
results  in  a  score  of  0  for  the  survey. 

(d)  Evaluation  of  a  laboratory's 
analyte  or  test  performance  and  the 
criteria  for  acceptable  analyte 
performance  in  the  enhanced 
proficiency  testing  program  for  each 
specialty,  subspecialty  and  analyte  is 
the  same  as  that  described  in  Subpart  D 
for  the  proficiency  testing  program. 

(e)  Following  three  shipments  or 
testing  events  (or  combination)  of 
enhanced  proficiency  testing  in  which 
the  laboratory  performs  successfully  for 
the  failed  specialty  or  subspecialty  or 
satisfactorily  for  each  failed  analyte.  the 
laboratory  returns  to  proficiency  testing 
as  specified  in  §  493.21. 

(f)  If  the  laboratory  performs 
unsuccessfully  on  any  of  the  three 
enhanced  proficiency  testing  shipments 
or  testing  events  for  the  failed  specialty 
or  subspecialty  or  performs 
unsatisfactorily  on  any  of  the  three 
enhanced  proficiency  testing  shipments 
or  testing  events  for  a  failed  analyte  that 
results  in  unsuccessful  performance  for 
the  specialty  or  subspecialty  in  which 
the  analyte  is  categorized,  termination 
in  the  applicable  specialty  or 
subspecialty  will  be  effective  15  days 
after  notification  of  unsuccessful  or 
unsatisfactory  performance  in  the 
enhanced  proficiency  testing  program. 

Proficiency  Testing  by  Specialty  and 
Subspecialty 

9493.31    Condition:  Mlcrot>iok>gy. 

The  specialty  of  microbiology 
includes,  for  purposes  of  proficiency 
testing,  the  subspecialties  of 
bacteriology,  mycobacteriology. 
mycology  and  parasitology. 

(a)  To  participate  successfully  in 
microbiology  the  laboratory  must  attain 
an  average  score  of  80%  for  a  given 
testing  event  or  shipment  and  may  not 
have  a  score  in  any  subspecialty  of  less 
than  80%  for  any  testing  event  or 
shipment.  The  average  score  is  the  sum 
of  shipment  or  testing  event  scores  for 
bacteriology,  mycobacteriology. 
mycology  and  parasitology  divided  by 
the  total  number  of  the  subspecialties 
for  which  the  laboratory  seeks,  or  has 
Medicare  or  Medicaid  approval  of  CUA 
licensure. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event,  except  when  services 
are  not  offered  for  patient  testing, 
results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing  service 
within  the  timeframes  specified  results 
in  a  score  of  0  for  the  shipment. 
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§49333    Standvd:  Bactertology. 

{a)  To  participate  successfully  in  a 
bacteriology  proficiency  testing 
program,  the  laboratory  must  attain  a 
score  of  80%  acceptable  responses  for  a 
given  testing  event  or  shipment. 

(b]  Failure  to  participate  in  a  shipment 
or  testing  event,  except  when  services 
are  not  offered  for  patient  testing, 
results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing 
program  within  the  timeframes  specified 
by  the  program  results  in  score  of  0  for 
the  shipment. 

§  493.35    Standard;  Mycot>aeterfoiogy. 

(a)  To  participate  successfully  in  a 
mycobacteriology  proficiency  testing 
program,  the  laboratory  must  attain  a 
score  of  80%  acceptable  responses  for  a 
given  testing  event  or  shipment. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event  except  when  services 
are  not  offered  for  patient  testing  results 
in  a  score  of  0  for  the  shipment  or  testing 
event. 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing 
program  within  the  timeframes  specified 
by  the  program  results  in  a  score  of  0  for 
the  shipment. 

§  493.37    Standard;  Mycology. 

(a)  To  participate  successfully  in  a 
mycology  proficiency  testing  program, 
the  laboratory  must  attain  a  score  of 
80%  acceptable  responses  for  a  given 
testing  event  or  shipment. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event,  except  when  services 
are  not  offered  for  patient  testing, 
results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing 
program  within  the  timeframes  specified 
by  the  program  results  in  a  score  of  0  for 
the  shipment. 

§  493.39    Standard;  Parasitology. 

(a)  To  participate  successfully  in  a 
parasitology  proficiency  testing 
program,  the  laboratory  must  attain  a 
score  of  80%  acceptable  responses  for  a 
given  testing  event  or  shipment. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event  except  when  services 
are  not  offered  for  patient  testing, 
results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing 
program  within  the  timeframes  specified 
by  the  program  results  in  a  score  of  0  for 
the  shipment. 


§493.43    CondttkNi:  Diagnostic 
immunology. 

The  specialty  of  diagnostic 
immunology  includes  for  the  purposes  of 
proficiency  testing  the  subspecialties  of 
syphilis  serology  and  general 
immunology. 

(a)  To  participate  successfully  in 
diagnostic  immunology  the  laboratory 
must  attain  an  average  score  of  80%  for 
a  given  testing  event  or  shipment  and 
may  not  have  a  score  in  any 
subspecialty  of  less  than  80%  for  a  given 
testing  event  or  shipment.  The  average 
score  is  the  sum  of  shipment  or  testing 
event  scores  for  syphilis  serology  and 
general  immunology  divided  by  the  total 
number  of  subspecialties  for  which  the 
laboratory  seeks,  or  has.  Medicare  or 
Medicaid  approval  or  CLLA  licensure. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event,  except  when  services 
are  not  offered  for  patient  testing, 
results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing 
program  within  the  time  frames 
specified  results  in  a  score  of  0  for  the 
shipment  by  the  program. 


§493.45    Standard;  SypMis  I 

(a)  To  participate  successfully  in  a 
syphilis  serology  proficiency  testing 
program,  the  laboratory — 

(1)  For  any  testing  event  or  shipment, 
may  not  have  a  test  or  analyte  for  which 
all  results  have  been  unacceptable;  and 

(2)  Must  attain  a  score  of  80% 
acceptable  responses  in  a  given  testing 
event  or  shipment. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event,  except  when  services 
are  not  offered  for  patient  testing, 
results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing 
program  within  the  timeframes  ^)ecified 
by  the  program  results  in  a  scan  of  0  for 
the  shipment. 

§  493.47    Standard;  General  immunoiogy. 

(a)  To  participate  successfully  in  a 
general  immunology  proficiency  testing 
program,  the  laboratory — 

(1}  For  any  testing  event  or  shipment 
may  not  have  a  test  or  analyte  for  which 
all  results  have  been  unacceptable; 

(2)  For  the  same  analyte  in  two 
consecutive  testing  events  or  shipments, 
may  not  have  an  unsatisfactory  result 
on  one  of  the  two  challenges;  and 

(3]  Must  attain  a  score  of  80%  of 
acceptable  responses  for  a  given  event 
or  shipment. 

(b]  Failure  to  participate  in  a  shipment 
or  testing  event  exc^t  when  services 
are  not  offered  for  patient  testing. 


results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing 
program  in  the  timeframes  spedfied  by 
the  program  results  in  a  score  of  0  for 
the  shipment. 

§493.49    Condftion:  Chemistry. 

The  specialty  of  chemistry  includes 
for  the  purposes  of  proficiency  testing 
the  subspecialties  of  routine  chemistry 
endocrinology  and  toxicology. 

(a)  To  participate  successfully  in 
chemistry  the  laboratory  must  attain  an 
average  score  of  80%  for  a  given  testing 
event  or  shipment  and  may  not  have  a 
score  in  any  subspecialty  of  less  than 
80%  for  a  testing  event  or  shipment.  The 
average  score  is  the  sum  of  the  shipment 
scores  of  routine  chemistry, 
endocrinology  and  toxicology  divided 
by  the  total  number  of  the  subspecialties 
for  which  the  laboratory  seeks,  or  has. 
Medicare  or  Medicaid  approval  or  CUA 
hcensure. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event  except  when  services 
are  not  offered  for  patient  testing, 
results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  iMt)ficiency  testing 
results  to  the  proficiency  testing 
program  within  the  time  frames 
specified  by  the  program  results  in  a 
score  of  0  for  the  shipment. 

§  493.51    Standard;  Routine  chemistry. 

(a)  To  participate  successfully  in  a 
routine  chemistry  proficiency  testing 
program,  the  laboratory — 

(1)  For  any  testing  event  or  shipment 
may  not  have  a  test  or  analyte  for  which 
all  results  have  been  unacceptable; 

(2)  For  the  same  analyte  in  two 
consecutive  testing  events  or  shipments, 
may  not  have  an  unsatisfactory  result 
on  one  of  the  two  challenges;  and 

(3)  Must  attain  a  score  of  80% 
acceptable  responses  for  a  given  testing 
event  or  shipment. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event  except  when  services 
are  not  offered  for  patient  testing. 
results  in  a  score  of  0  for  the  shipment  or 
testing  event 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing 
program  in  the  timeframes  specified  by 
the  program  results  in  a  score  of  0  for 
the  shipment. 

§  493.53    Standard;  Endocrinology. 

(a)  To  participate  successfully  in  an 
endocrinology  proficiency  testing 
program,  the  laboratory: 
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(1)  For  any  testing  event  or  shipment, 
may  not  have  a  test  or  analyte  for  which 
all  results  have  been  unacceptable; 

(2]  For  the  same  analyte  in  two 
consecutive  testing  events  or  shipments, 
may  not  have  an  unsatisfactory  result 
on  one  of  the  two  challenges;  and 

(3)  Must  attain  a  score  of  80% 
acceptable  responses  for  a  given  testing 
event  or  shipment. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event,  except  when  services 
are  not  off^ered  for  patient  testing, 
results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing 
program  in  the  timeframes  specified  by 
the  program  results  in  a  score  of  0  for 
the  shipment. 

§  493.55    Standard;  Toxicology. 

(a)  To  participate  successfully  in  a 
toxicology  proficiency  testing  program, 
the  laboratory — 

(1)  For  any  testing  event  or  shipment, 
may  not  have  a  test  or  analyte  for  which 
all  results  have  been  unacceptable; 

(2)  For  the  same  analyte  in  two 
consecutive  testing  events  or  shipment, 
may  not  have  an  unsatisfactory  result 
on  one  of  the  two  challenges;  and 

(3)  Must  attain  a  score  of  80% 
acceptable  responses  for  a  given  testing 
event  or  shipment. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event,  except  when  services 
are  not  offered  for  patient  testing, 
results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing 
program  in  the  timeframes  specified  by 
the  program  results  in  a  score  of  0  for 
the  shipment. 

§  493.57    Condition:  Hmnatology. 

(a)  To  participate  successfully  in  a 
proficiency  testing  program  for  the 
specialty  of  hematology,  the 
laboratory — 

(1)  For  any  testing  event  or  shipment, 
may  not  have  a  test  or  analyte  for  which 
all  results  have  been  unacceptable; 

(2)  For  the  same  analyte  in  two 
consecutive  testing  events  or  shipments, 
may  not  have  an  unsatisfactory  result 
on  one  of  the  two  challenges;  and 

(3)  Must  attain  an  average  score  of 
80%  for  a  given  testing  event  or 
shipment. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event,  except  when  services 
are  not  offered  for  patient  testing, 
results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing 
program  in  the  timeframes  specified  by 


the  progrem  results  in  a  score  of  0  for 
the  shipment. 

§  493.59    Condition:  Pathology. 

The  specialty  of  pathology  includes, 
for  purposes  of  proficiency  testing,  the 
subspecialty  uf  cytology  limited  to 
gynecologic  examinations. 

§  493.61    Standard;  Cytology:  Gynecologic 
examinations. 

(Option  1.  Onsite  proficiency  testing) 

To  participate  successfully  in  a 
cytology  proficiency  testing  program  for 
gynecologic  examinations  (Pap  smears], 
the  laboratory  must  meet  the 
requirements  of  paragraphs  (a)  through 
(d)  of  this  section. 

(a)  The  laboratory  must  require  each 
individual  engaged  in  the  examination 
of  cytologic  preparations  to  be  tested 
directly  either  onsite  at  the  laboratory  or 
at  an  offsite  location  that  is  chosen  by 
HHS. 

(b)  The  laboratory  may  have  no 
individual  who  achieves  grades  of  less 
than  (80-100)  '  percent  for  any  testing 
event  and  (80-100)  percent  overall  for 
three  consecutive  testing  events. 

(c)  The  first  time  an  individual  fails 
any  part  of  a  proficiency  testing  event, 
the  laboratory  must  provide  him  or  her 
with  immediate  remedial  training  and 
education  in  the  area  of  the  failure  and 
must  review  the  areas  passed.  If  the 
individual  fails  50  percent  or  more  of 
two  testing  events,  the  laboratory  must 
implement  a  more  stringent  form  of 
remedial  action,  up  to  prohibiting  the 
individual  from  reporting  negative 
slides,  until  the  individual  has  been 
retrained  and  scores  100  percent  on  two 
consecutive  proficiency  testing  events. 

(d)  If  either  two  or  more  or  ten  percent 
or  more  of  the  individuals  in  a 
laboratory,  whichever  number  is  greater, 
fail  any  proficiency  testmg  event,  all 
individuals  engaged  in  the  examination 
of  cytologic  preparations  must  undergo 
additional  training  and  education  in 
addition  to  that  required  in  Subpart  G  of 
this  part  and  the  laboratory  must 
participate  in  a  retrospective  proficiency 
testing  program  until  the  laboratory 
achieves  95  percent  correct  responses 
over  three  subsequent  consecutive 
proficiency  testing  events. 

(e)  If  the  laboratory  fails  to  take 
required  remedial  actions  as  described 
in  paragraphs  (c)  and  (d)  of  this  section 
when  individuals  are  found  to  be  failing 
the  proficiency  testing  program,  HHS 
will  terminate  the  laboratory's  Medicare 
approval  for  gynecologic  cytology 


'  We  are  identifying  what  we  believe  lu  tie  a 
range  of  acceptable  scores  and  are  interested  in 
comments  about  the  precise  value  that  we  should 
•elect. 


testing  or  revoke  its  licensure  under 
CLIA,  or  both  if  applicable.  If  either  two 
or  more  or  10  percent  or  more  of  the 
individuals  in  a  laboratory,  whichever 
number  is  greater,  fail  two  or  more 
consecutive  testing  events,  HHS  will 
terminate  the  laboratory's  Medicare 
approval  or  revoke  the  laboratory's 
CUA  license,  or  both  if  applicable,  for 
gynecologic  cytology. 

(Option  2.  Proficiency  testing  by  mail) 

To  participate  successfully  in  a 
cytology  proficiency  testing  program  for 
Pap  smears,  the  laboratory  must  meet 
the  requirements  of  paragraphs  (a) 
through  (d)  of  this  section. 

(a)  The  laboratory  may  test  each 
individual  engaged  in  the  examination 
of  cytologic  preparations  using  prepared 
materials  received  from  the  proficiency 
testing  program. 

(b)  The  laboratory  may  have  no 
individual  who  achieves  grades  of  less 
than  (80-100)  percent  for  any  shipment 
and  (80-100)  percent  overall  for  three 
consecutive  shipments. 

(c)  The  first  time  an  individual  fails 
any  part  of  a  proficiency  testing 
shipment,  the  laboratory  must  provide 
the  individual  with  immediate  remedial 
training  and  education  in  the  area  of  the 
failure  and  review  the  areas  passed.  If 
the  individual  fails  50  percent  or  more  of 
two  shipments,  the  laboratory  must 
implement  a  more  stringent  form  of      ^^.^ 
remedial  action  up  to  prohibiting  the   ^(^ 
individual  from  reporting  negative  slides 
until  the  individual  has  been  retrained 
and  scores  100  percent  on  two 
consecutive  proficiency  testing 
shipments. 

(d)  If  either  two  or  more  or  ten  percent 
or  more  of  the  individuals  in  a 
laboratory,  whichever  number  is  greater, 
fail  any  shipment,  all  individuals 
engaged  in  the  examination  of  cytologic 
preparations  must  undergo  additional 
training  and  education  in  addition  to 
that  required  in  Subpart  G  of  this  part 
and  the  laboratory  must  participate  in  a 
retrospective  proficiency  testing 
program  until  the  laboratory  achieves  95 
percent  correct  responses  over  three 
subsequent  shipments. 

(e)  If  the  laboratory  fails  to  take 
required  remedial  actions  as  described 
in  paragraphs  (c)  and  (d)  of  this  section 
when  individuals  fail  the  proficiency 
testing  program,  HHS  will  terminate  the 
laboratory's  Medicare  approval  for 
gynecologic  cytology  testing  or  revoke 
the  laboratory's  CLIA  license  (or  both  if 
applicable).  If  either  two  or  more  or  ten 
percent  or  more  of  the  individuals  in  a 
laboratory,  whichever  number  is  greater, 
fail  two  or  more  consecutive  shipments, 
HHS  will  terminate  the  laboratory's 
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Medicare  approval  or  revoke  the 
laboratory's  CLIA  license  (or  both  if 
applicable)  for  gynecologic  cytology. 

(Option  3.  Combination  of  Options  1  and 
2) 

(Reserved — Will  be  determined  by 
comments  to  NPRM) 

§  493.63    Condition:  Immunohematology. 

(a)  For  the  specialty  of 
immunohematology,  there  is  no  overall 
specialty  score  for  each  shipment  or 
testing  event,  since  the  proficiency 
testing  in  immunohematology  is  defined 
by  performance  in  subspecialty  services. 
To  participate  successfully  in  an 
immunohematology  proficiency  testing 
program,  the  laboratory  must  attain  a 
score  of  100%  acceptable  responses  for 
the  subspecialties  of  grouping,  typing, 
antibody  detection  and  crossmatch 
compatibility  for  incompatible 
crossmatches.  More  than  one  false 
incompatible  result  (for  a  compatible 
sample)  in  any  shipment  or  testing  event 
will  result  in  failure  of  the  shipment.  For 
the  subspecialty  of  antibody 
identification,  a  score  of  80%  is  required 
for  a  given  testing  event  or  shipment. 

(b)  Failure  to  participate  in  a  shipment 
or  testing  event,  except  when  services 
are  not  offered  for  patient  testing, 
results  in  a  score  of  0  for  the  shipment  or 
testing  event. 

(c)  Failure  to  return  proficiency  testing 
results  to  the  proficiency  testing 
program  in  the  timeframes  specified  by 
the  program  results  in  a  score  of  0  for 
the  shipment. 

Subpart  0— Proficiency  Testing 
Programs 

§  493.91    Approval  of  proficiency  testing 
programs. 

In  order  for  a  proficiency  testing 
program  to  receive  HHS  approval,  the 
program  must,  for  each  specialty  and 
subspecialty  for  which  it  provides 
testing — 

(a)  Assure  the  quality  of  test  samples, 
appropriately  evaluate  the  testing 
results,  and  identify  performance 
problems  in  a  timely  manner:  and 

(b)  Demonstrate  to  HHS  that  it  has— 

(1)  The  technical  ability  required  to 
prepare  and  distribute  samples,  using 
rigorous  quality  control  to  assure  that 
samples  mimic  actual  patient  specimens 
when  possible  and  that  samples  are 
homogeneous  and  will  be  stable  within 
the  time  frame  for  analysis  by 
proficiency  testing  participants; 

(2)  A  scientifically  defensible  process 
for  determining  the  correct  answer  for 
each  challenge  offered  by  the  program; 

(3)  A  program  of  sufficient  annual 
challenge  and  frequency  to  establish 


that  a  laboratory  has  met  minimum 
performance  requirements;  and 

(4)  The  resources  needed  to  provide, 
statewide  or  nationwide,  reports  to 
regulatory  agencies  on  individual 
laboratory  performance  on  shipments  or 
testing  events,  cumulative  reports  about 
laboratory  performance,  and  reports  of 
specific  laboratory  failures  using 
grading  criteria  acceptable  to  HHS  on  a 
timely  basis;  and 

(c)  Meet  the  specific  criteria  for 
proficiency  testing  programs  listed  by 
specialty  and  subspecialty  of  services 
contained  in  §§493.91-943.153  for  initial 
approval  and  thereafter  provide  HHS, 
on  an  annual  basis,  with  a  description  of 
program  content  and  grading  criteria. 

§493.93    Administrative  responsibilities. 

The  proficiency  testing  program 
must — 

(a)  Issue  reports  in  a  format  approved 
by  HHS  on  each  laboratory's 
performances  for  the  individual 
Medicare,  Medicaid  or  CLIA-licensed 
specialty  or  subspecialty  of  service 
within  30  days  from  the  date  by  which 
the  laboratory  must  report  proficiency 
testing  results  to  the  proficiency  testing 
program.  Copies  of  these  laboratory 
reports  must  be  sent  to  the  State  survey 
agency  at  the  same  time  reports  are  sent 
to  the  laboratory. 

(b)  Furnish  to  HHS  cumulative  reports 
on  an  individual  laboratory's 
performance  and  aggregate  data  on 
Medicare  approved  and  CLIA-licensed 
laboratories; 

(c)  Provide  HHS  with  additional 
information  and  data  upon  request;  and 

(d)  Maintain  records  of  Medicare- 
approved  and  CLIA-licensed 
laboratories'  performance  for  a  period  of 
five  years  or  such  time  as  may  be 
necessary  for  any  legal  proceedings. 

§  493.95    Disapproved  proficiency  testing 
programs. 

If  a  proficiency  testing  program  fails 
to  meet  the  criteria  contained  in 
§§493.97-493.153  for  approval  of  the 
proficiency  testing  program,  HHS  will 
notify  the  program  and  all  laboratories 
that  are  Medicare-approved  or  CLIA- 
licensed  of  the  non-approval  and  the 
reasons  for  non-approval. 

§  493.96    Process  for  updating  proficiency 
testing  program. 

HHS  reviews  the  requirements  for 
proficiency  testing  on  a  regular  basis 
and  considers  revisions  to  the  program 
based  on  the  performance  of 
laboratories.  It  will  change  requirements 
after  soliciting  comments  from  all 
concerned  groups  regarding  the  need  to 
modify  the  criteria  for  an  approved 
proficiency  testing  program.  Changes  in 


the  program  may  be  made  to  incorporate 
new  analytes,  tests,  or  organisms  of 
clinical  significance,  to  delete  obsolete 
or  well-performed  tests,  or  to  improve 
the  valuation  scheme.  When  HHS 
decides  to  include  new  challenges  or 
evaluation  criteria  in  future  proficiency 
testing,  ii  will  notify  all  proficiency 
testing  programs  of  the  necessary 
changes  in  proficiency  testing  and 
require  these  changes  to  be  provided  by 
approved  proficiency  testing  programs 
within  two  years  of  the  notice  of  change. 

Proficiency  Testing  Programs  by 
Specialty  and  Subspecialty 

§  493.97    IMicrobiology. 

The  subspecialties  under  the  specialty 
of  microbiology  for  which  a  program 
may  offer  proficiency  testing  are 
bacteriology,  mycobacteriology, 
mycology,  and  parasitology.  Specific 
criteria  for  these  subspecialties  are 
found  at  493.99  throu^  493.153. 

§493.99    Bacteriology. 

(a)  Types  of  laboratories.  In 
bacteriology,  for  proficiency  testing 
purposes,  there  are  three  types  of 
laboratories: 

(1)  Those  that  interpret  only  Gram 
stains,  use  direct  antigen  techniques  to 
detect  an  organism,  perform  primary 
inoculation,  or  perform  any  combination 
of  these; 

(2)  Those  that— 

(i)  May  use  direct  antigen  techniques 
to  detect  an  organism  or  isolate  aerobic 
and  anaerobic  bacteria  from  mixed 
bacterial  populations:  and 

(ii)  Perform  limited  identification, 
perform  antimicrobial  susceptibility 
tests  on  selected  microorganisms 
isolated,  or  both;  and 

(3)  Those  that— 

(i)  Are  able  to  identify  aerobic  and 
anaerobic  bacteria  from  mixed  bacterial 
populations  to  both  genus  and  species  in 
most  instances  and  perform 
antimicrobial  susceptibility  tests  on  the 
microorganisms  isolated;  or 

(ii)  May  use  direct  antigen  techniques 
to  detect  an  organism. 

(b)  Program  content  and  frequency  of 
challenge.  To  be  approved  for 
proficiency  testing  for  bacteriology,  the 
annual  program  must  provide  a 
minimum  of  six  samples  per  quarter. 
The  samples  may  be  provided  to  the 
laboratory  through  mailed  shipments  or, 
at  HHS"  option,  may  be  provided  to 
HHS  for  on-site  testing.  An  annual 
program  must  include  bacterial  species 
that  are  representative  of  the  six  major 
groups  of  bacteria:  anaerobes, 
Enterobacteriaceae,  Gram-positive 
bacilli.  Gram-positive  cocci.  Gram- 
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negative  cocci,  and  miscellaneous 
Cram-negative  bacteria. 

(1)  An  approved  program  must,  during 
each  calendar  year,  furnish  HHS  with  a 
description  of  samples  that  it  plans  to 
include  in  its  annual  program.  Some  of 
the  bacterial  species  representative  of 
the  six  major  groups  must  be  varied 
from  year  to  year.  At  least  50%  of  the 
samples  must  be  mixtures  of  the 
principal  organism  and  appropriate 
normal  flora.  The  program  must  include 
other  important  emerging  pathogens  (as 
determined  by  HHS)  and  either 
organisms  commonly  occurring  in 
patient  specimens  or  opportunistic 
pathogens.  The  program  must  include 
two  types  of  samples  and  each  must 
meet  the  50  percent  mixed  culture 
criterion: 

(i)  Samples  that  require  laboratories 
to  report  only  organisms  that  the  testing 
laboratory  considers  to  be  a  significant 
pathogen  that  is  clearly  responsible  for 
a  described  illness.  The  program 
determines  the  reportable  isolates, 
including  antimicrobial  susceptibility  for 
the  isolate. 

(ii)  Samples  that  require  laboratories 
to  report  all  organisms  present.  Samples 
must  contain  multiple  organisms 
frequently  found  in  specimens  such  as 
urine,  blood,  abscesses,  and  aspirates 
where  multiple  isolates  are  clearly 
significant  or  where  specimens  are 
derived  from  immunocompromised 
patients.  The  program  determines  the 
reportable  isolates. 

(2)  An  approved  program  may  vary 
over  time.  For  example,  the  types  of 
organisms  that  might  be  included  in  an 
approved  program  over  time  are — 

Anaerobes 

Bacteroides  fragilis  group 

Clostridium  perfringens 

Peptostreptococcus  anaerobius 

Enterobacteriaceae 

Klebsiella  pneumoniae 

Salmonella  typhimurium 

Serratia  marcescens 

Shigella  sonnei 

Yersinia  enterocolitica 

Gram-positive  bacilli 

Listeria  monocytogenes 

Corynebacterium  Species  OX!  group  JK 

Cram-positive  cocci 

Staphylococcus  aureus 

Streptococcus  Croup  A 

Streptococcus  Croup  B 

Streptococcus  Croup  D  (S.  bovis  and 

enterococcus) 
Streptococcus  pneumoniae 
Cram-negative  cocci 
Branhamella  catarrhalis 
Neisseria  gonorrhoeae 
Neisseria  meningitidis 

Miscellaneous  Gram-negative  bacteria 


Campylobacter  jejuni 
Haemophilis  influenza.  Type  B 

(3)  For  antimicrobial  susceptibility 
testing,  the  program  must  provide  at 
least  one  sample  per  quarter  that 
includes  Gram-positive  or  Gram- 
negative  strains  that  have  a  predictable 
pattern  of  sensitivity  or  resistance  to  the 
common  antimicrobial  agents. 

(c)  Evaluation  of  a  laboratory 
performance.  HHS  approves  only  those 
programs  that  assess  the  accuracy  of  a 
laboratory's  responses  in  accordance 
with  paragraphs  (c)  (1)  through  (5)  of 
this  section. 

(1)  To  determine  the  accuracy  of  a 
laboratory's  response,  the  program  must 
compare  the  laboratory's  response  for 
each  sample  with  the  response  which 
reflects  agreement  of  at  least  80%  of  ten 
or  more  referee  laboratories  or  all 
participating  laboratories  agree.  Sample 
scores  must  be  averaged  to  determine 
the  score  for  the  shipment  or  testing 
event. 

(2)  For  samples  described  in 
paragraph  {b)(l)(i)  of  this  section,  failure 
to  report  the  specific  pathogen  or 
reporting  an  additional  organism  as  a 
pathogen  must  receive  equal  penalty. 
For  samples  described  in  paragraph 
(b)(l)(ii)  of  this  section,  misidentification 
or  failure  to  report  an  isolate  receives 
equal  penalty.  The  total  number  of 
correct  responses  divided  by  the  number 
of  organisms  present  plus  the  number  of 
incorrect  organisms  reported  is 
multiplied  by  100  to  establish  a  score  for 
each  sample  in  each  shipment  or  testing 
event.  For  example,  if  a  sample 
contained  one  principal  organism  and 
the  laboratory  reported  it  correctly  but 
reported  the  presence  of  an  additional 
organism,  which  was  not  considered 
reportable,  the  sample  grade  would  be 
1/(1-|-1)X100=50%. 

(3)  As  a  laboratory  is  expected  to 
perform  the  isolation  and  identification 
process  to  the  same  extent  it  performs  it 
with  patient  specimens,  the  program 
must  use  the  laboratory's  type  of  service 
as  determined  in  accordance  with 
paragraph  (a)  of  this  section  to 
determine  the  appropriateness  of  the 
laboratory's  response. 

(4)  For  antimicrobial  susceptibihty 
testing,  laboratories  must  report  those 
antimicrobial  agents  considered 
appropriate  for  the  causative  organism 
and  infection  site.  Determination  of 
which  antimicrobial  agents  are 
appropriate  must  be  based  on  a 
consensus  docimient  such  as  a  National 
Committee  on  Clinical  Laboratory 
Standards  (NCCLS)  publication.  Grading 
is  based  on  the  number  of  correct 
responses  divided  by  the  number  of 
appropriate  drugs  tested.  A  laboratory 


must  indicate  which  antibiotics  are 
included  in  its  test  panel:  the  program 
may  evaluate  the  laboratory  only  for 
those  antibiotics  for  which  service  is 
offered. 

(5)  A  laboratory's  shipment  score  for 
bacteriology  is  the  score  for  organism 
identification  or,  if  the  laboratory  also 
performs  antimicrobial  susceptibility 
testing,  the  score  determined  by  dividing 
the  total  number  of  possible  organisms  a 
laboratory  should  have  identified  plus 
the  number  of  correct  antimicrobial 
agent  responses  by  the  number  of 
correctly  identified  organisms  plus  the 
number  of  additional  organisms 
reported  plus  the  number  of  appropriate 
antimicrobial  agents  tested  multiplied 
by  100  to  establish  a  score  for  each 
sample  in  each  shipment  or  testing 
event.  For  example,  if  a  shipment  or 
testing  event  contained  three  reportable 
organisms  and  a  laboratory  reported  all 
three  correctly,  but  reported  one 
additional  organism  and  made  one  error 
in  antimicrobial  susceptibility  testing  of 
three  appropriate  agents  tested,  its  score 
for  bacteriology  would  be:  (3 -(-2)/ 
(3-l-l-(-3)xlOO=71%. 

§493.101    Mycobacteriology. 

(a)  Types  of  laboratories.  In 
mycobacteriology,  there  are  three  types 
of  laboratories  for  proficiency  testing 
purposes: 

(1)  Those  that  perform  acid-fast  stains 
and  refer  cultures  to  another  laboratory 
for  identification; 

(2)  Those  that  isolate  and  perform 
identification  of  Mycobacterium 
tuberculosis,  but  refer  cultures  other 
than  M.  tuberculosis  to  another 
laboratory  for  identification,  perform 
antimycobacterial  susceptibility  tests  on 
the  organisms  isolated,  or  both;  and 

(3)  Those  that  isolate  and  identify  all 
mycobacteria  to  the  extent  required  for 
correct  clinical  diagnosis,  perform 
antimycobacterial  susceptibility  tests  on 
the  organisms  isolated,  or  both. 

(b)  Program  content  and  frequency  of 
challenge.  To  be  approved  for 
proficiency  testing  for 
mycobacteriology,  the  annual  program 
must  provide  a  minimum  of  six  samples 
per  quarter.  The  samples  may  be 
provided  through  mailed  shipments  or, 
at  HHS'  option,  provided  to  HHS  for  on- 
site  testing.  An  approved  program  must 
furnish  HHS  a  description  of  samples 
that  it  plans  to  include  in  its  program 
during  each  calendar  year. 

(c)  Evaluation  of  a  laboratory's 
performance.  HHS  approves  only  those 
programs  that  assess  the  accuracy  of  a 
laboratory's  response  in  accordance 
with  paragraphs  (c)  (1)  through  (3)  of 
this  section. 
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(1)  The  program  determines  the 
reportable  organisms.  To  determine  the 
accuracy  of  a  laboratory's  response,  the 
program  must  compare  the  laboratory's 
response  for  each  sample  with  the 
response  which  reflects  agreement  of  at 
least  80%  or  more  of  ten  or  more  referee 
laboratories  or  all  participating 
laboratories  agree.  Sample  scores  must 
be  averaged  to  determine  the  shipment 
or  testing  event  score. 

(2)  Since  laboratories  may  incorrectly 
report  the  presence  of  organisms  in 
addition  to  the  correctly  identified 
principal  organism(s),  the  grading 
system  must  provide  a  means  of 
deducting  credit  for  additional 
erroneous  organisms  reported. 
Therefore,  the  total  number  of  correct 
responses  divided  by  the  number  of 
organisms  present  plus  the  number  of 
incorrect  organisms  reported  must  be 
multiplied  by  100  to  establish  a  score  for 
each  sample  in  each  shipment  or  testing 
event.  For  example,  if  a  sample 
contained  one  principal  organism  and 
the  laboratory  reported  it  correctly  but 
reported  the  presence  of  an  additional 
organism,  which  was  not  present,  the 
sample  grade  would  be  1/ 

{1+1)X  100=50%. 

(3)  As  a  laboratory  is  expected  to 
perform  the  isolation  and  identification 
process  to  the  same  extent  it  performs  it 
with  patient  specimens,  the  program 
must  use  a  laboratory's  type  of  service 
as  determined  in  accordance  with 
paragraph  (a)  of  this  section  to 
determine  the  appropriateness  of  the 
laboratory's  response. 

§493.103    Mycology. 

(a)  Types  of  laboratories.  In 
mycology,  there  are  three  types  of 
laboratories  for  proficiency  testing 
purposes  that  may  perform  different 
levels  of  service  for  yeasts,  dimorphic 
fungi,  dermatophytes,  and  aerobic 
actinomycetes: 

(1)  Those  that  perform  direct 
examination  and  culture,  recognizing  the 
type  of  organism  that  is  present  and 
referring  isolates  to  another  laboratory 
for  identification; 

(2)  Those  that  isolate  and  perform 
identification  to  the  genus  and,  in  some 
cases,  the  species  level  or  to  the  extent 
required  to  differentiate  recognized 
pathogens  from  others;  and 

(3)  Those  that  isolate  and  identify 
organisms  to  the  extent  required  for 
correct  clinical  diagnosis. 

(b)  Program  content  and  frequency  of 
challenge.  To  be  approved  for 
proficiency  testing  for  mycology,  the 
annual  program  must  provide  a 
minimum  of  six  samples  per  quarter. 
The  samples  may  be  provided  through 
mailed  shipments  or,  or  at  HHS'  option, 


may  be  provided  to  HHS  for  on-site 
testing.  An  annual  program  must  include 
representatives  of  five  major  groups  of 
organisms:  yeast  or  yeast-like  fungi; 
dimorphic  fungi;  dematiaceous  fungi; 
dermatophytes;  and  saprophytes, 
including  opportunistic  fungi. 

(1)  An  approved  program  must  furnish 
HHS,  during  the  calendar  year,  with  a 
list  of  organisms  that  will  be  Included  in 
its  annual  program.  Some  of  the 
organisms  representative  of  the  five 
major  groups  must  vary  from  year  to 
year.  At  least  50%  of  the  samples  must 
be  mixtures  of  the  principal  organism 
and  appropriate  normal  background 
flora.  Other  important  emerging 
pathogens  (as  determined  by  HHS)  and 
organisms  commonly  occurring  in 
patient  specimens  must  be  included 
periodically  in  the  program. 

(2)  An  approved  program  may  vary 
over  time.  As  an  example,  the  types  of 
organisms  that  might  be  included  in  an 
approved  program  over  time  are — 

Candida  albicans 
Candida  (other  species) 
Cryptococcus  neoformans 
Sporothrix  schenchii 
Exophiala  jeanselmei 
Fonsecaea  pedrosoi 
Acremonium  sp. 
Trichophyton  sp. 
Aspergillus  fumigatus 
Nocardia  sp. 

Blastomyces  dermatitidis  * 
Zygomycetes  sp. 

(c)  Evaluation  of  a  laboratory's 
performance.  HHS  approves  only  those 
programs  that  assess  the  accuracy  of  a 
laboratory's  response  in  accordance 
with  paragraphs  (c)(1)  through  (3)  of  this 
section. 

(1)  The  program  determines  the 
reportable  organisms.  To  determine  the 
accuracy  of  a  laboratory's  response  the 
program  must  compare  the  laboratory's 
response  for  each  sample  with  the 
response  that  reflects  agreement  of  at 
least  80%  of  ten  or  more  referee 
laboratories  or  all  participating 
laboratories  agree.  Sample  scores  must 
be  averaged  to  determine  the  survey 
score. 

(2)  Since  laboratories  may  incorrectly 
report  the  presence  of  organisms  in 
addition  to  the  correctly  identified 
principal  organism(s),  the  grading 
system  must  deduct  credit  for  these 
additional  erroneous  organisms 
reported.  Therefore,  the  total  number  of 
correct  responses  divided  by  the  number 
of  organisms  present  plus  the  number  of 
incorrect  organisms  reported  must  be 
multiplied  by  100  to  establish  a  score  for 


'  Provided  as  a  nonviable  sample. 


each  sample  in  each  shipment  or  testing 
event.  For  example,  if  a  sample 
contained  one  principal  organism  and 
the  laboratory  reported  it  correctly  but 
reported  the  presence  of  an  additional 
organism,  which  was  not  present,  the 
sample  grade  would  be  1/ 
(l-t-l)XlO0  =  5O%. 

(3)  As  a  laboratory  is  expected  to 
perform  the  isolation  and  identification 
process  to  the  same  extent  it  performs  it 
with  patient  specimens,  a  laboratory's 
type  of  service  as  determined  in 
accordance  with  paragraph  (a)  of  this 
section  must  be  used  to  determine  the 
appropriateness  of  it  response. 

§493.105    ParatHotogy. 

(a)  Types  of  laboratories.  In 
parasitology  there  are  three  types  of 
laboratories  for  proficiency  testing 
purposes — 

(1)  Those  that  are  able  to  recognize 
the  presence  of  parasites  but  usually 
refer  them  to  another  laboratory  for 
identification; 

(2)  Those  that  identify  parasites  to  the 
extent  required  to  establish  a  correct 
clinical  diagnosis  without  performing 
permanent  stains  for  identification;  and 

(3)  Those  that  identify  parasites  to  the 
extent  required  to  establish  a  correct 
clinical  diagnosis  and  perform 
permanent  stains. 

(b)  Program  content  and  frequency  of 
challenge.  To  be  approved  for 
proficiency  testing  in  parasitology,  a 
program  must  provide  a  minimum  of  six 
samples  per  quarter.  The  samples  may 
be  provided  through  mailed  shipments 
or,  or  at  HHS  option,  may  be  provided  to 
HHS  for  on-site  testing.  An  annual 
program  must  include  parasites  that  are 
commonly  encountered  in  the  United 
States  as  well  as  those  recently 
introduced  into  the  United  States.  Other 
important  emerging  pathogens  (as 
determined  by  HHS)  and  organisms 
commonly  occurring  in  patient 
specimens  must  be  included  periodically 
in  the  program. 

(1)  An  approved  program  must  furnish 
HHS,  during  the  calendar  year,  with  a 
list  of  organisms  that  will  be  included  in 
its  annual  program.  Samples  must 
include  both  formalinized  specimens 
and  PVA  (polyvinyl  alcohol)  fixed 
specimens  and  blood  smears,  as 
appropriate  for  a  particular  parasite  and 
stage  of  the  parasite.  Samples  must 
contain  protozoa  or  helminths  or  a 
combination  of  parasites.  Some  samples 
must  be  devoid  of  parasites. 

(2)  An  approved  program  may  vary 
over  time.  As  an  example,  the  types  of 
organisms  that  might  be  included  in  an 
approved  program  over  time  are — 
Entamoeba  histolytica 
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Entamoeba  coU 
Giardia  lambiia 
Endolimax  nana 
Dientamoeba  fragilis 
lodamoeba  butschlii 
Chilomastix  mesnili 
Hookworm 
Ascaris  lumbricoides 
Strongyloides  stercoralis 
Tncharis  trichiura 
Enterobiua  vermicularis 
Diphyllobothrium  latum 
Cryptosporidium  sp. 
Plasmodium  falciparum 

(c)  Evaluation  of  a  laboratory's 
performance.  HHS  approves  only  those 
programs  that  assess  the  accuracy  of  a 
laboratory's  responses  in  accordance 
with  paragraphs  [c){\\  through  (3)  of  this 
section. 

(1)  The  program  must  determine  the 
reportable  organisms.  To  determine  the 
accuracy  of  a  laboratory's  response,  the 
program  must  compare  the  laboratory's 
response  with  the  response  that  reflects 
agreement  of  at  least  80%  of  ten  or  more 
referee  laboratories  or  all  participating 
laboratories.  Sample  scores  must  be 
averaged  to  detninine  the  score  for  the 
shifnnent  or  testing  event. 

(2)  Since  laboratories  may  incorrectly 
report  the  presence  of  organisms  in 
addition  to  the  correctly  identified 
principal  organism(s),  the  grading 
system  must  deduct  credit  for  these 
additional  erroneous  organisms 
reported.  Therefore,  the  total  number  of 
correct  responses  divided  by  the  number 
of  organisms  present  plus  the  number  of 
incorrect  organisms  reported  must  be 
multipUed  by  100  to  establish  a  score  for 
each  sample  in  each  shipment  or  testing 
event.  For  example,  if  a  sample 
contained  one  principal  organism  and 
the  laboratory  reported  it  correctly  but 
reported  the  presence  of  an  additional 
organism,  which  was  not  present,  the 
sample  ^de  would  be  1/ 
(1+1)X100=50%. 

(3)  As  a  laboratory  is  expected  to 
perform  the  isolation  and  identification 
process  to  the  same  extent  as  it 
performs  it  with  patient  specimens,  a 
laboratory's  type  of  service  as 
determined  in  accordance  with 
paragraph  (a)  of  this  section  must  be 
used  to  determine  the  appropriateness 
of  its  response. 

{493.107    Dtagnoctic  hmiNMOlogy. 

The  subsi>ecialtie8  under  the  specialty 
of  immunology  for  which  a  program  may 
offer  proficiency  testing  are  syphilis 
serology  and  general  immunology. 
Specific  criteria  for  these  subspecialties 
are  found  at  §§  493.109  and  493.111. 


§493.tM    SypMUs  saroloffif. 

(a)  Program  content  and  frequency  of 
challenge. — ^The  annual  program  must 
provide  a  minimum  of  five  S€unple8  per 
quarter  and  must  provide  samples  that 
cover  the  full  range  of  reactivity  from 
highly  reactive  to  nonreactive.  The 
samples  may  be  provided  through 
mailed  shipments  or,  at  HHS'  option, 
may  be  provided  to  HHS  for  on-site 
testing. 

(b)  Challenges  per  quarter.  The 
minimum  challenges  per  quarter  a 
program  must  oKer  for  syphilis  serology 
are  five. 

(c)  Evaluation  ofanalyte  or  test 
performance.  HHS  approves  only  those 
programs  that  assess  the  accuracy  of  a 
laboratory's  responses  in  accordance 
with  paragraphs  (c]  (1)  through  (3)  of 
this  section. 

(1)  To  determine  the  accuracy  of  a 
laboratory's  response  for  a  qualitative 
syphilis  test,  the  propam  must  compare 
the  laboratory's  response  for  each 
challenge  with  the  response  that  refiects 
agreement  of  at  least  80%  of  ten  or  more 
referee  laboratories  or  all  participating 
laboratories  agree.  The  proficiency 
testing  program  must  indicate  the 
minimum  concentration  that  will  be 
considered  as  indicating  a  positive 
response.  For  quantitative  syphilis  tests, 
the  program  must  determine  the  correct 
response  for  each  challenge  by  the 
distance  of  the  response  from  the  target 
value. 

(2}  After  the  target  value  has  been 
established  for  each  response,  the 
program  must  determine  the 
appropriateness  of  the  response  by 
using  either  fixed  criteria  or  the  number 
of  standard  deviations  the  response 
differs  from  the  target  values. 

(3)  The  criterion  for  acceptable 
performance  for  syphilis  serology  is  the 
target  value  ±  1  dilution  or  (positive  or 
negative). 

§493.111    Genaral  ImmunoiOQy. 

(a)  Program  content  and  frequency  of 
challenge. 

To  be  approved  for  proficiency  testing 
for  immunology,  the  annual  program 
must  provide  a  minimum  of  two  samples 
per  quarter  and  must  provide  samples 
that  cover  the  full  range  of  reactivity 
from  highly  reactive  to  nonreactive.  The 
samples  may  be  provided  through 
mailed  shipments  or,  at  HHS'  option, 
may  be  provided  to  HHS  for  on-site 
testing. 

(b)  Challenges  per  quarter  The 
minimum  number  of  challenges  per 
quarter  the  program  must  provide  for 
each  analyte  or  test  procedure  is  two. 

Analyte  or  Test  Procedure 
Alpha-1  antitrypsin 


Alpha-fetoprotein 

Antinudear  antibody 

Antistreptolysin  O 

Anti-human  immunodeficiency  virus 

(HIV) 
Complement  C3 
Complement  C4 
Hepatitis  markers  (HBsAg.  anti-HBc. 

HBeAg) 
IgA 
IgG 
IgE 
IgM 

Infectious  mononucleosis 
Rheumatoid  factor 
Rubella 

(c)  Evaluation  of  a  laboratory's 
analyte  or  test  performance.  HHS 
approves  only  those  programs  that 
assess  the  accuracy  of  a  laboratory's 
responses  in  accordance  with 
paragraphs  (c)  (1)  through  (4)  of  this 
section. 

(1)  To  determine  the  accuracy  of  a 
laboratory's  response  for  qualitative 
immunology  tests  or  analytes,  the 
program  must  compare  the  laboratory's 
response  for  each  challenge  with  the 
response  that  reflects  agreement  of  at 
least  80%  of  ten  or  more  referee 
laboratories  or  all  participating 
laboratories  agree.  The  proficiency 
testing  program  must  indicate  the 
minimum  concentration  that  will  be 
considered  as  indicating  a  positive 
response.  For  quantitative  immunology 
analytes  or  tests,  the  program  must 
determine  the  correct  response  for  each 
challenge  by  the  distance  of  the 
response  from  the  target  value. 

(2)  After  the  target  value  has  been 
established  for  each  response,  the 
appropriateness  of  the  response  must  be 
determined  by  using  either  fixed  criteria 
or  the  number  of  standard  deviations 
(SDs)  the  response  differs  from  the 
target  value. 

(3)  Criteria  for  acceptable 
performance.  The  criteria  for  acceptable 
performance  are — 


Analyte  or  Test 


Alpha-1  antitiypsin 

Alpha-ieioproiein 

Antinudear  antibody.... 

Antistreptolysin  O 

Anti-hoffian 

Imtnunodefidertcy 

Virus. 

Comptement  C3 

Comptoment  C4 

HepaMis  (HBsAo.  afMH 

HBc.  MBeAg). 

HJA 

I0E 

IgQ 

IgM 


Criteria  for  acceptable 
performance 


Target  value  ±3  SO. 
Target  value  ±3  SO. 
Target  value  ±  1  dilution 

or  (pos.  or  nog). 
Target  value  ±  1  dilution 

or  (poa.  or  neg.). 
Reactive  or  nonreadiva. 


Target  vahie  ±3  SO. 
Target  value  ±3  SO. 
noacltve  (positive)  or 

norvaactive  (negative). 
Target  value  ±3  SO. 
Target  value  ±3  SO. 
Target  value  ±3  SO. 
Target  value  ±3  SO. 
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Analyte  or  Test 

Criteria  lor  acceptable 
perforraaiKM 

Infectious 

trwoonucteosis 
Rheumatotd  factor 

Target  value  ±  1  dilution 

or  (pos.  or  neg.) 
Tat^  value  ±  1  dilution 

or  (pos.  or  neg  ). 
Target  value  ±  1  dilution 

or  (pos  or  neg ). 

Rubella 

§493.115    Chemistry. 

The  subspecialties  under  the  specialty 
of  chemistry  for  which  a  proficiency 
testing  program  may  offer  proficiency 
testing  are  routine  chemistry, 
endocrinology  and  toxicology.  Specific 
criteria  for  these  subspecialties  are 
listed  in  493.117  through  493.119. 

§  493. 1 1 7    Routine  chemistry. 

(a)  Program  content  and  frequency  of 
challenge.  To  be  approved  for 
proficiency  testing  for  chemistry,  a 
program  must  provide  a  minimum  of  two 
samples  per  quarter.  The  annual 
program  must  provide  samples  that 
cover  the  clinically  relevant  range  of 
values  that  would  be  expected  in  patient 
specimens.  The  specimens  may  be 
provided  through  mailed  shipments  or, 
at  HHS"  option,  may  be  provided  to 
HHS  for  on-site  testing. 

(b)  Challenges  per  quarter.  The 
minimum  number  of  challenges  per 
quarter  a  program  must  provide  for  each 
analyte  or  test  procedure  is  two. 

Analyte  or  Test  Procedure 

Alanine  aminotransferase  (ALT/SGPT) 

Albumin 

Alkaline  phosphatase 

Amylase 

Aspartate  aminotransferase  (AST/ 

SCOT) 
Bilirubin,  total 
Blood  gas  pH 

p02 

pCOg 
Calcium,  total 
Chloride 

Cholesterol,  total 

Cholesterol,  high  density  lipoprotein 
Creatine  kinase 
Creatine  kinase,  isoenzymes 
Creatinine 
Glucose 
Iron,  total 

Lactate  dehydrogenase  (LDH] 
LDH  isoenzymes 
Magnesium 
Potassium 
Sodium 
Triglycerides 
Urea  Nitrogen 
Uric  Acid 

(c)  Evaluation  of  a  laboratory  analyte 
or  test  performance.  HHS  approves  only 
those  programs  that  assess  the  accuracy 
of  a  laboratory's  responses  in 


accordance  with  paragraphs  (c)  (1) 
through  (3)  of  this  section. 

(1)  To  determine  the  accuracy  of  a 
laboratory's  response  for  qualitative 
chemistry  tests  or  analytes,  the  program 
must  compare  the  laboratory's  response 
for  each  challenge  with  the  response 
that  reflects  agreement  of  at  least  80%  of 
ten  or  more  reference  laboratories  or  all 
participating  laboratories.  For 
quantitative  chemistry  tests  or  analytes, 
the  program  must  determine  the  correct 
response  for  each  challenge  by  the 
distance  of  the  response  from  the  target 
value. 

(2]  After  the  target  value  has  been 
established  for  each  response,  the 
appropriateness  of  the  response  must  be 
determined  by  using  either  fixed  criteria 
(percentage  difference  from  the  target 
value)  or  the  nimiber  of  standard 
deviations  (SDs)  the  response  differs 
from  the  target  value. 

(3)  Criteria  for  acceptable 
performance. 

The  criteria  for  acceptable 
performance  are — 


Analyte  or  test 

Criteria  for  acceptal)le 
performance 

Alanine 

aminotransterase 

(ALT/SGPT). 
Attximin         

Target  vakje  ±20%. 

Target  value  ±10%. 
Target  value  ±3  SO. 
Target  vakje  ±3  SO. 
Target  vakje  ±10%. 

Target  value  ±3  mg/dt 
or  20%  (greater  term). 
Target  vakie  ±3  SO. 

Alkaline  phosphatase 

Amylase _ 

Aspartate 

aminotransferase 

(AST/SGOT). 
Bilirubin  total 

Blood  gas  p02 

pC02 

Target  value  ±3  mm  Hg 

or  8%  (greater) 
Target  value  ±.04. 
Target  value  ±.8mg/dL 
Target  value  ±5%. 
Target  value  ±1S%. 

pH 

(Calcium,  total 

Chloride 

Cholestrol  total 

Cholestfol,  high  density 

lipoprotein. 
Creatine  kinase 

Target  vahie  ±3  SO. 

Target  value  ±3  SO. 
MB  elevated  (+  or  -)  or 

Target  vakie  ±3  SO. 
Target  value  ±.2  mg/dL 

or  7%  (greater  term). 
Target  value  ±10%. 
Target  value  -•-20%. 

Creatine  kinase 
isoenzymes. 
Creatinine 

Glucose - 

Iron,  total 

Lactate  dehydrogenase 

(LDH). 
LDH  isoenzymes 

Target  value  ±20%. 
L0H1/L0H2(+  or  -)or 

Magnesium — 

Potassium 

Target  vakie  ±  3  SO. 
Target  vakie  -^25%. 
Target  value  ±.3  mmol/ 

L. 
Target  vakie  ±3  mnwI/L 

or  ±4mmol/1  it  target 

value  is  above  150 

mmol/L 
Target  value  +3  SO. 

Sodkim _ 

Triglycerides 

Urea  riitrogen 

Target  vakje  ±2  mg/dL 

or  9%  (greater). 
Target  value  ±17%. 

Uric  aod 

§493.119    Endocrinology. 

(a)  Program  content  and  frequency  of 
challenge.  To  be  approved  for 
proficiency  testing  for  endocrinology,  a 
program  must  provide  a  minimum  of  two 
samples  per  quarter.  The  annual 
program  must  provide  samples  that 
cover  the  clinically  relevant  range  of 
values  that  would  be  expected  in  patient 
specimens.  The  samples  may  be 
provided  through  mailed  shipments  or. 
at  HHS'  option,  may  be  provided  to 
HHS  for  on-site  testing. 

(b)  Challenges  per  quarter.  The 
minimum  number  of  challenges  per 
quarter  a  program  must  provide  for  each 
analyte  or  test  procedure  is  two. 

Analyte  or  Test 

Cortisol 

Thyroid-stimulating  hormone 
Thyroxine 

(c)  Evaluation  of  a  laboratory's 
analyte  or  test  performance.  HHS 
approves  only  those  programs  that 
assess  the  accuracy  of  a  laboratory's 
responses  in  accordance  with 
paragraphs  (c)(l]  through  (3)  of  this 
section. 

(1)  To  determine  the  accuracy  of  a 
laboratory's  responses  on  qualitative 
tests  or  analytes,  a  prt  ^am  must 
compare  the  laboratory's  response  for 
each  challenge  with  the  response  that 
reflects  agreement  of  at  least  80%  of  ten 
or  more  referee  ftiboratories  or  all 
participating  laboratories  agree.  For 
quantitative  chemistry  tests  or  analytes, 
the  program  must  determine  the  correct 
response  for  each  challenge  by  the 
distance  of  the  response  from  the  target 
value. 

(2)  After  the  tai^get  value  has  been 
established  for  each  response,  the 
appropriateness  of  the  response  must  be 
determined  by  using  either  fixed  criteria 
(percentage  difference  from  the  target 
value)  or  the  number  of  standard 
deviations  (SDs)  the  response  differs 
from  the  target  value. 

(3)  Criteria  for  acceptable 
performance.  The  criteria  for  acceptable 
performance  are — 


Analyte  or  test 


Cortisol 

Thyroxine 

Thyroid-Stimulating 
hormone. 


Criteria  for  acceptable 
performance 


Target  value  ±2S%. 
Target  vakie  ±2S0. 
Target  value  ±3S0. 


§  493.121    Toxicology. 

(a)  Program  content  and  frequency  of 
challenge.  To  be  approved  for 
proficiency  testing  for  toxicology,  the 
annual  program  must  provide  a 
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minimum  of  two  samples  per  quarter. 
The  annual  program  must  provide 
samples  that  cover  the  clinically 
relevant  range  of  values  that  would  be 
expected  in  specimens  of  patients  on 
drug  therapy  and  that  cover  the  level  of 
clinical  significance  for  the  particular 
drug.  The  samples  may  be  provided 
through  mailed  shipments  or.  at  HHS' 
option,  may  be  provided  to  HHS  for  on- 
site  testing. 

(b)  Challenges  per  quarter.  The 
minimum  number  of  challenges  per 
quarter  a  program  must  provide  or  for 
each  analyte  or  test  procedure  is  two. 

Analyte  or  Test  Procedure 

Alcohol  (blood) 

Blood  lead 

Carbamazepine 

Digoxin 

Ethosuximide 

Gentamicin 

Lithium 

Phenobarbital 

Phenytoin 

Primidone 

Procainamide  (and  metabolite) 

Quinidine 

Theophylline 

Valproic  Acid 

(c)  Evaluation  of  a  laboratory's 
analyte  or  test  performance.  HHS 
approves  only  those  programs  that 
assess  the  accuracy  of  a  laboratory's 
responses  in  accordance  with 
paragraphs  (c)(l]  through  (3)  of  this 
section. 

(1)  To  determine  the  accuracy  of  a 
laboratory's  responses  for  qualitative 
tests  or  analytes,  the  program  must 
compare  the  laboratory's  response  for 
each  challenge  with  the  response  that 
reflects  agreement  of  at  least  80%  of  ten 
or  more  referee  laboratories  or  all 
participating  laboratories.  For 
quantitative  chemistry  tests  or  analytes. 
the  program  must  determine  the  correct 
response  for  each  challenge  by  the 
distance  of  the  response  from  the  target 
value. 

(2)  After  the  target  value  has  been 
estabhshed  for  each  response,  the 
appropriateness  of  the  response  must  be 
determined  by  using  either  fixed  criteria 
(percentage  difference  from  the  target 
value)  or  the  number  of  standard 
deviations  (SDs)  the  response  differs 
from  the  target  value. 

(3)  Criteria  for  acceptable 
performance.  The  criteria  for  acceptable 
performance  are: 


Analyte  of  test 

Cnteria  for  acceptable 
performance 

Target  value  -^25%. 

Digoxin         

Target  value  -^20%  or 

Ethosuximide - 

±2  ng/mL  (greater 

term). 
Target  value  ±20%. 
Target  value  +25%. 

Lithium 

Target  value  +  .2  mmol/ 

Phenobartiital 

L 
Target  value  -^20%. 

Pt>enytoin          

Target  value  +25%. 

Target  value  +25%. 

Procainamide  (and 
metabolite). 

Target  value  ±25%. 
Target  value  +25% 

Theophylline 

Target  value  ±25%. 

Valoroic  Acid         

Target  value  +25%. 

Analyte  or  test 

Oiteria  for  acceptable 
performance 

Alcoliol  blood          

Target  value  +25%. 
Target  value  + 15%  or  6 

Blood  lead 

mcg/dL  (greater). 

§  493.125    Hematology  (including  routine 
hemetolo5)y  and  coagulation). 

(a)  Program  content  and  frequency  of 
challenge.  To  be  approved  for 
proficiency  testing  for  hematology,  a 
program  must  provide  a  minimum  of  two 
samples  per  quarter.  The  annual 
program  must  provide  samples  that 
cover  the  full  range  of  values  that  would 
be  expected  in  patient  specimens.  The 
samples  may  be  provided  through 
mailed  shipments  or.  at  HHS'  option, 
may  be  provided  to  HHS  for  on-site 
testing. 

(b)  Challenges  per  quarter  The 
minimum  nimiber  of  challenges  per 
quarter  a  program  must  provide  for  each 
analyte  or  test  procedure  is  two. 

Analyte  or  Test  Procedure 

Cell  identification 

White  cell  differential 

Erythrocyte  count 

Hematocrit 

Hemoglobin 

Leukocyte  count 

Platelet  count 

Fibrinogen 

Partial  thromboplastin  time 

Prothrombin  time 

(c)  Evaluation  of  a  laboratory's 
analyte  or  test  performance.  HHS 
approves  only  those  programs  that 
assess  the  accuracy  of  a  laboratory's 
responses  in  accordance  with 
paragraphs  (c)  (1)  through  (3)  of  this 
section. 

(1)  To  determine  the  accuracy  of  a 
laboratory's  responses  for  qualitative 
tests  or  analytes,  the  program  must 
compare  the  laboratory's  response  for 
each  challenge  with  the  response  that 
reflects  agreement  of  at  least  80%  of  ten 
or  more  referee  laboratories  or  all 
participating  laboratories.  For 
quantitative  hematology  tests  or 
analytes.  the  program  must  determine 
the  correct  response  for  each  challenge 
by  the  distance  of  the  response  from  the 
target  value. 


(2)  After  the  target  value  has  been 
established  for  each  response,  the 
appropriateness  of  the  response  is 
determined  using  either  fixed  criteria 
(percentage  difference  from  the  target 
value)  or  the  number  of  standard 
deviations  (SDs)  the  response  differs 
from  the  target  value. 

(3)  Criteria  for  acceptable 
performance.  The  criteria  for  acceptable 
performance  are: 


Anatyle  or  test 

Criteria  for  acceptable 
performance 

Cell  identification        

80%  consensus  on 

White  cell  diffefentiation .. 
Erythrocyte  count 

identificalion 
Target  ±3  SO. 
Target  +  3  SO  or  6% 

Hematocrit 

(lesser). 
Target  +3  SDor  6% 

(lesser). 
Target  +3  SO  or  5% 

(lesser). 
Target  +3  SDor  10% 

(lesser). 
Target  +3  SD  or  25% 

Leukocvte  count     

Platelet  courtt 

Fibrinooen 

(lesser). 
Target  +3  SD. 

Partial  thromt>oplastin 
time. 

Target  ±3  SDor  +15% 

(greater). 
Target  ±3  SDor  ±15% 

(greater) 

§493.129    Cytology:  Gynecologic 
examinations. 

(Option  1— Onsite  PT) 

(a)  Program  content  and  frequency  of 
challenge.  To  be  approved  for 
proficiency  testing  for  gynecologic 
examinations  (Pap  smears)  in  cytology, 
a  program  must  provide  onsite  testing. 
The  testing  may  be  at  the  laboratory  or 
at  another  site.  The  program  must 
provide  (5  to  12)  '  challenges  per  testing 
event  (1  to  4)  ^  times  per  year.  Each 
testing  event  must  include  normal 
challenges,  infectious  agents,  benign 
reactive  processes,  premalignant 
processes,  and  malignant  processes. 

(b)  Evaluation  of  an  individual's 
performance.  HHS  approves  only  those 
programs  that  assess  the  responses  of 
each  individual  engaged  in  the 
examination  of  cytologic  preparations. 
The  program  must  assess  the  accuracy 
of  each  individual's  response  by  using 
slides  that  have  been  referenced. 

(1)  A  slide  with  atypical  results  is 
referenced  if  there  has  been  a 
confirmation  by  tissue  biopsy. 

(2)  A  slide  with  negative  results  is 
referenced  if  there  is  95  per  cent 
consensus  agreement.  The  reference 
review  must  be  conducted  before  testing 
the  laboratory. 


'  We  are  inviting  comments  on  the  number  of 
chdilenges  and  their  frequency  and  are  proposing 
what  we  consider  lo  be  realistic  ranges. 
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(Option  2— Mailed  PT) 

(a)  Program  content  and  frequency  of 
challenge.  To  be  approved  for 
proficiency  testing  for  gynecologic 
examinations  (Pap  smears)  in  cytology, 
a  program  must  provide  (5-12) 
challenges  per  shipment  (1  to  4)  times 
per  year.  Each  shipment  must  include 
normal  challenges,  infectious  agents, 
benign  reactive  processes,  premalignant 
processes,  and  malignant  processes. 

(b)  Evaluation  of  an  individual's 
performance.  HHS  approves  only  those 
programs  that  assess  the  responses  of 
each  individual  engaged  in  the 
examination  of  cytologic  preparations. 
The  program  must  assess  the  accuracy 
of  each  individual's  response  by  using 
slides  that  have  been  referenced. 

(1]  A  slide  with  atypical  results  is 
referenced  if  there  has  been  a 
confirmation  by  tissue  biopsy. 

(2)  A  slide  with  negative  results  is 
referenced  if  there  is  95  per  cent 
consensus  agreement.  The  reference 
review  must  be  conducted  before  testing 
the  laboratory. 

§  493.153    Immunohematology. 

(a)  Types  of  laboratories.  In 
immunohematology,  there  are  three 
types  of  laboratories  for  proficiency 
testing  purposes — 

(1)  Those  that  perform  ABO  and/or 
Rh  typing  but  do  not  perform  irregular 
antibody  detection  or  identification; 

(2)  Those  that  perform  ABO  and/or 
Rh  typing,  compatibiHty  testing, 
irregular  antibody  detection  and 
crossmatching  but  do  not  perform 
antibody  identiHcation;  and 

(3)  Those  that  perform  ABO  and/or 
Rh  typing,  compatibility  testing, 
irregular  antibody  detection  and 
crossmatching  and  also  perform 
antibody  identification. 

(b)  Program  content  and  frequency  of 
challenge.  To  be  approved  for 
proficiency  testing  for 
immunohematology,  a  program  must 
provide  a  minimum  of  two  samples  per 
quarter.  The  annual  program  must 
provide  samples  that  cover  the  full 
range  of  interpretation  that  would  be 
expected  in  patient  specimens.  The 
samples  may  be  provided  through 
mailed  shipments  or,  at  HHS'  option, 
may  be  provided  to  HHS  for  on-site 
testing. 

(c)  Challenges  per  quarter.  The 
minimum  number  of  challenges  per 
quarter  a  program  must  provide  for  each 
analyte  or  test  procedure  is  two. 

Analyte  or  Test  Procedure 

ABO  grouping 
Rh  typing 

Antibody  detection 
Antibody  identification 


Crossmatch  compatibility 

(d)  Evaluation  of  a  laboratory's 
analyte  or  test  performance.  HHS 
approves  only  those  programs  that 
assess  the  accuracy  of  a  laboratory's 
response  in  accordance  with  paragraphs 
(d)(l]  through  (3)  of  this  section. 

(1)  To  determine  the  accuracy  of  a 
laboratory's  response,  a  program  must 
compare  the  laboratory's  response  for 
each  challenge  with  the  response  that 
reflects  agreement  of  at  least  90%  of  ten 
or  more  referee  laboratories  or  all 
participating  laboratories. 

(2)  After  the  target  value  has  been 
established  for  each  response,  the 
appropriateness  of  the  response  is 
determined  using  either  fixed  criteria 
(percentage  difference  from  the  target 
value)  or  the  number  of  standard 
deviations  (SDs)  the  response  differs 
from  the  target  value. 

(3)  Criteria  for  acceptable 
performance.  The  criteria  for  acceptable 
performance  are — 


Anatyte  or  test 

Criteria  for  acceptat)te 
performance 

100%  accuracy  on  95% 

coTfsensus. 

100%  accuracy  on  95% 

consensus. 

Antibodv  detection  

100%  accuracy  on  90% 

cortsensus. 

Antibody  identification 

80%  accuracy  on  90% 

cofwensus. 

Oossmatcti 

100%  accuracy  on  95% 

compatit)ility. 

consensus  for 

incompattile 

crossmatetws  and  no 

more  ttian  one  false 

incortipatil)le  result  for 

a  compatitjle  sample. 

Subpart  E— Patient  Test  Management 

§  493.201    Condttion:  Patient  test 
management 

The  laboratory  must  maintain  and 
employ  a  system  that  provides  for 
proper  receipt  and  processing  of  patient 
specimens  and  accurate  reporting  of 
patient  test  results. 

(a)  Standard:  Procedures  for  specimen 
submission.  The  laboratory  must  have 
written  policies  and  procedures 
regarding  collection,  labeling, 
preservation  or  fixation,  and 
transportation  of  specimens  that,  when 
followed,  assure  accurate  and  reliable 
test  results.  The  laboratory  must  follow 
these  practices  and  make  available  to 
clients  instructions  for  specimen 
collection,  handling,  preservation  and 
transportation  as  a  means  of  ensuring 
that  specimens  submitted  are 
satisfactory  for  testing. 

(b)  Standard;  Specimen  requisition. 
The  laboratory  must  perform  tests  only 
at  the  written  or  electronic  request  of  an 


authorized  person  and  maintain  records 
of  test  requistions  for  at  least  two  years. 
The  laboratory  must  assare  that  the 
requisition  includes — 

(1)  The  patient's  name  or  other 
method  of  specimen  identification  to 
assure  accurate  reporting  of  results; 

(2)  The  name  or  other  suitable 
identifier  of  the  person  who  ordered  the 
test  or  the  name  of  the  clinical 
laboratory  submitting  the  specimen; 

(3)  The  date  of  specimen  collection 
and  the  time  of  specimen  collection,  if 
pertinent; 

(4)  The  source  of  specimen  and  type  of 
test  ordered;  and 

(5)  For  cytology  specimens — 
(i)  Patient  age; 

(ii)  Pertinent  clinical  information;  and 
(iii)  For  Pap  smears,  the  last  menstrual 
period  and  indication  whether  the 
patient  is  at  risk  for  developing  cervical 
cancer  or  its  presursors. 

(c)  Standard;  Specimen  records.  The 
laboratory  must  maintain  a  system  of 
reliable  specimen  identification, 
document  each  step  in  processing 
patient  specimens  and  testing  to  assure 
accurate  test  reporting,  and  retain 
records  of  patient  testing  for  at  least  two 
years.  This  system  must  provide — 

(1)  The  laboratory  number  or  other 
identification  of  the  specimen; 

(2)  The  patient's  name  or  other 
method  of  specimen  identification  to 
assure  accurate  reporting  of  results; 

(3)  The  name  or  other  suitable 
identifier  of  the  person  who  ordered  the 
test  or  the  name  of  the  clinical 
laboratory  submitting  the  specimen; 

(4)  The  date  of  specimen  collection; 
the  time  of  specimen  collection,  if 
pertinent;  and  the  date  of  specimen 
receipt  in  the  laboratory; 

(5)  The  source  of  specimen  and  type  of 
test  ordered; 

(6)  The  condition  or  disposition  of 
specimens  that  do  not  meet  the 
laboratory's  criteria  for  specimen 
acceptability;  and 

(7)  The  records  and  dates  of 
performance  of  each  step  in  patient 
testing  leading  to  the  final  report  to 
assure  proper  identification  and  reliable 
reporting  of  test  results. 

(d)  Standard;  test  report.  The 
laboratory  report  must  be  sent  promptly 
to  the  authorized  person  or  laboratory 
that  initially  requested  the  test  and  a 
legally  reproduced  record  of  each  test 
result  must  be  preserved  by  the  testing 
laboratory  for  a  period  of  at  least  two 
years  after  the  date  of  reporting.  For 
cytology,  test  reports  must  be 
maintained  at  least  ten  years  after  the 
date  of  reporting. 

(1)  The  legally  reproduced  copies  of 
test  reports  must  be  filed  in  the 
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laboratory  in  a  manner  that  permits 
ready  identification  and  accessibility. 

(2)  The  results  of  transcripts  of 
laboratory  tests  or  procedures  must  be 
released  only  to  authorized  persons. 

(3)  Pertinent  "normal"  ranges,  as 
determined  by  the  laboratory  performing 
the  tests,  must  be  available  to  the 
authorized  person  who  ordered  or  who 
utilizes  the  test  results. 

(4)  The  laboratory  must  establish 
special  reporting  procedures  for 
potential  life-threatening  laboratory 
results  or  panic  values.  In  addition,  the 
laboratory  must  immediately  alert  the 
individual  requesting  the  test  when  any 
result  indicating  a  life-threatening 
condition  is  obtained. 

(5)  The  laboratory  must  indicate  on 
the  test  report  any  information  regarding 
the  condition  or  disposition  of 
specimens  that  do  not  meet  the 
laboratory's  criteria  for  acceptability. 

(6)  The  laboratory  must  upon  request 
make  available  to  clients  a  list  of  test 
methods  employed  by  the  laboratory 
and  a  basis  for  the  listed  "normal" 
ranges.  In  addition,  information  that 
may  affect  the  interpretation  of  test 
results,  such  as  test  interferences,  if 
known,  and  performance  claims 
including,  where  applicable,  detection 
limits,  sensitivity,  specificity,  accuracy, 
precision  and  validity  of  test 
measurement  and  other  pertinent  test 
characteristics  must  be  provided  to  the 
individual  requesting  the  test.  Updates 
on  testing  information  must  be  provided 
to  clients  whenever  changes  occur  that 
affect  the  test  results  or  interpretation  of 
test  results. 

[7]  The  test  report  must  include  the 
name  and  address  of  each  laboratory 
performing  each  test. 

(e)  Standard;  referral  of  specimens. 
The  laboratory  may  refer  specimens  for 
testing  only  to  a  laboratory  that  is 
Medicare-approved  or  CLIA-licensed  (or 
exempted  from  CLIA-licensure)  for  the 
appropriate  speciality  or  subspecialty. 

(1)  The  authorized  person  who  orders 
a  test  or  procedure  must  be  notified  by 
the  referring  laboratory  of  the  name  and 
address  of  each  laboratory  that 
performs  a  laboratory  test. 

(2)  If  the  referring  laboratory 
interprets  or  revises  in  any  way  the  test 
results  provided  by  the  testing 
laboratory,  the  referring  laboratory  must 
notify  the  authorized  person  who 
requested  the  test  or  procedure  and  the 
testing  laboratory.  The  referring 
laboratory  must  maintain  a  legally 
reproduced  copy  of  such  interpretations, 
alterations  or  revisions  and  of  the  notice 
to  the  client  and  testing  laboratory. 

(3)  The  referring  laboratory  may 
permit  each  testing  laboratory  to  send 
the  test  result  directly  to  the  authorized 


person  who  initially  requested  the  test. 
In  such  case,  the  referring  laboratory 
must  maintain  a  legally  reproduced  copy 
of  each  testing  laboratory's  report. 

(4)  The  test  report  must  include  the 
name  and  address  of  each  testing 
laboratory. 

Subpart  F — Quality  Control 


§  493.221 
control. 


Condition:  General  quality 


The  laboratory  must  impose  and 
practice  quality  control  procedures  that 
provide  and  assure  accurate,  reliable 
and  valid  test  results  and  reports  and 
that  meet  the  standards  in  §§  493.223 
through  493.239  of  this  subpart. 

§493.223    Standard;  Faculties. 

The  laboratory  must  be  constructed, 
arranged  and  maintained  to  ensure 
adequate  space,  facilities  and  essential 
utilities  for  the  performance  and 
reporting  of  tests. 

§  493.225    Standard;  Adequacy  of  methods 
and  equipment 

The  laboratory  must  employ 
methodologies  and  equipment  that 
provide  accurate  and  reliable  test 
results  and  reports. 

(a)  The  laboratory  must  have 
sufficient  equipment  and  instruments  to 
perform  the  type  and  volume  of  testing 
offered  by  the  laboratory. 

(b)  The  instrumentation  used  must  be 
capable  of  providing  test  results  within 
the  laboratory's  stated  performance 
characteristics.  These  performance 
characteristics  include  detection  limits, 
precision,  accuracy,  specificity, 
sensitivity  as  well  as  freedom  from 
interferences  and  related  test  variables. 

(c)  Test  methods  are  performed  in  a 
manner  that  permits  the  laboratory  to 
provide  test  results  within  the 
laboratory's  stated  performance 
characteristics,  including  precision, 
accuracy,  sensitivity,  specificity, 
detection  limits,  as  well  as  freedom  from 
interference  and  related  test  variables. 
In  determining  test  methodology,  the 
laboratory  must  consider  factors  such  as 
utilizing  the  appropriate  test  system  to 
give  the  performance  characteristics 
specified  by  the  laboratory,  assuring  a 
statistically  valid  number  of  counts  to 
give  accurate  and  reliable  test  results 
for  systems  such  as  cell  counters, 
radioactive  counters, 
spectrophotometers  and  other 
equipment  for  which  this  is  a  critical 
variable. 

(d)  The  laboratory  must  have 
adequate  systems  in  place  to  report 
results  in  an  accurate  and  reliable 
manner  and  within  the  time  frames 
established  by  the  laboratory. 


§  493.227    Standard;  Temperature  and 
humidity  monitoring. 

Temperature  and  humidity  must  be 
maintained  and  monitored  within  an 
acceptable  range  of  values  to  assure — 

(a)  Proper  storage  of  specimens, 
reagents  and  supplies;  and 

(b)  Accurate  and  reliable  test 
performance  and  reporting. 

§  493.229    Standard;  Labeling  of  testing 
supplies. 

(a)  Reagents,  solutions,  culture  media, 
controls  and  calibrators  and  other 
materials  must  be  labeled  to  indicate — 

(1)  Identity,  and,  when  significant, 
titer,  strength  or  concentration; 

(2)  Recommended  storage 
requirements;  and 

(3)  Preparation  or  expiration  date  and 
other  pertinent  information. 

(b)  The  laboratory  may  not  use 
materials  that  have  exceeded  their 
expiration  date,  are  of  substandard 
reactivity,  or  have  deteriorated. 

§  493.231    Standard;  Procedure  manual. 

(a)  Personnel  examining  specimens 
and  performing  related  procedures 
within  a  specialty  or  subspecialty  have 
available  in  the  testing  area  complete 
written  instructions  and  descriptions 
related  to — 

(1)  The  current  analytical  methods 
used  by  personnel; 

(2)  Specimen  processing  procedures; 

(3)  Preparation  of  solutions,  reagents, 
and  stains; 

(4]  Calibration  procedures; 

(5)  Microscopic  examination; 

(6)  Quality  control  procedures; 

(7)  Quality  assurance  policies; 

(8)  Limitations  in  methodologies; 

(9)  Actions  to  be  followed  when 
quality  control  results  deviate  from 
expected  values  or  patterns; 

(10)  Procedures  for  reporting  patient 
results; 

(11)  Pertinent  literature  references; 
and 

(12)  Alternative  methods  for 
performing  tests  or  storing  the  test 
specimens  in  the  event  that  a  test 
system  becomes  inoperable. 

(b)  Procedures  and  changes  in 
procedures  must  be  approved  and 
signed  and  dated  by  the  current  director 
of  the  laboratory. 

(c)  The  laboratory  must  maintain,  for 
a  period  of  up  to  two  years,  records  of 
each  procedure  it  uses  and  the  span  of 
time  the  procedure  was  in  use. 

(d)  Textbooks  may  be  used  as 
supplements  to  these  written 
descriptions  but  may  not  be  used  in 
their  place. 
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§  493.233    Standard;  Equipment 
maintenance  and  function  checlts. 

The  laboratory  establishes  and 
employs  policies  and  procedures  for — 

(a)  The  proper  maintenance  of 
equipment,  instruments  and  test  systems 
by— 

(1)  Defining  its  preventive 
maintenance  program  for  each 
instrument  and  piece  of  equipment 
based  on  the  manufacturer's 
instructions.  If  the  laboratory  choose  to 
perform  preventive  maintenance  less 
frequently  than  the  manufacturer 
recommends  or  the  manufacturer  does 
not  specify  a  frequency,  the  laboratory 
must  document  the  validity  of  its 
preventive  maintenance  program;  and 

(2)  Documenting  the  performance  of 
its  preventive  maintenance  program. 

(b)  Performing  function  checks  on 
equipment,  including 
spectrophotometers,  radioactive 
counters,  cell  counters,  automated 
analyzers,  centrifuges,  densitometer  and 
data  processors  to  assure  proper 
performance  and  the  production  of 
accurate  and  reliable  test  results  by — 

(1)  Calibrating,  recalibrating,  or 
rechecking  each  instrument  or  device  or 
test  system  at  least  once  each  day  of 
use: 

(2)  Performing  the  function  checks 
with  at  least  the  frequency  specified  by 
the  manufacturer  unless  the  laboratory 
has  data  that  document  that  a  lesser 
frequency  will  not  alter  the  performance 
characteristics  of  the  system.  The 
laboratory  must  establish  performance 
criteria  for  each  test  or  procedure  if  the 
manufacturer  of  the  test  system  or 
equipment  has  not  specified  the  type  of 
maintenance  and  function  checks  to 
perform;  and 

(3)  Performing  all  necessary  baseline 
or  background  checks  on  radioactive 
counters,  cell  counters,  refractometers, 
spectrophotometers  and  other 
equipment  requiring  such 
measurements.  The  laboratory  may  not 
report  test  results  unless  the  background 
or  baseline  checks  are  within  acceptable 
limits. 

§  493^35    Standard;  Validation  of  mettiods 

The  laboratory  must  have  a  written 
protocol  and  documentation  for  the 
validation  of  each  method  that  verifies 
that  the  method  produces  test  results 
within  the  laboratory's  stated 
performance  characteristics. 

(a)  The  linearity  of  each  quantitative 
method,  if  applicable,  must  be 
established. 

(b)  In  the  case  of  qualitative  and 
screening  tests,  the  laboratory  must 
establish  and  define  the  basis  for 
specifying  reportable  results  as  positive, 
negative,  degree  of  reactivity,  or  in 


accordance  with  another  reporting 
system.  The  laboratory  must  follow 
these  established  limits  in  reporting  test 
results. 

(c)  A  method  used  by  the  laboratory 
must  be  validated  before  it  is  used  and 
documentation  of  the  validation  must  be 
available  for  the  period  during  which 
the  procedure  is  used  by  the  laboratory 
or  for  two  years,  whichever  is  longer. 

(d)  The  laboratory  must  have 
documentation  of  the  level  of  precision, 
accuracy,  sensitivity,  and  specificity 
that  the  laboratory  claims  for  each 
method  in  use  and  for  which  it  reports 
results. 

(e)  The  laboratory  must  maintain 
documentation  verifying  that  test 
systems  perform  according  to  the 
laboratory's  specifications.  This 
documentation  must  be  available  to  the 
authorized  persons  ordering  or  receiving 
test  results. 

(f)  The  laboratory  must  define  the 
basis  for  reporting  patient  test  results. 

(g)  The  laboratory  may  not  report 
patient  test  results  if  it  does  not  have 
data  to  verify  the  specified  test 
performance  characteristics  and 
reporting  limits. 

§  493.237    Standard;  Frequency  of  quality 
control. 

The  laboratory  must  perform  quality 
control  at  the  frequencies  specified  in 
this  section  unless  another  frequency  is 
specified  in  5  §  493.241  through  493.315  or 
HHS  approves  a  lesser  frequency  in 
Appendix  C  of  the  State  Operational 
Manual  (HCFA  Pub.  7). 

(a)  The  laboratory  must  establish  and 
document  a  schedule  for  calibration, 
recalibration  or  calibration  verification 
of  each  automated  and  manual  method. 

(1)  The  laboratory  must  perform 
procedural  calibration  or  recalibration 
at  least  once  every  six  months  using  a 
complete  range  of  calibrators  and,  in 
addition,  when  any  of  the  following 
occur: 

(i)  A  complete  change  of  reagents  for 
a  procedure  is  introduced.  If  all  of  the 
reagents  for  a  test  are  packaged 
together,  the  laboratory  is  not  required 
to  recalibrate  for  each  package  of 
reagents,  provided  the  reagents  are 
received  in  the  same  shipment  and 
contain  the  same  lot  number, 

(ii)  There  is  major  preventive 
maintenance  or  replacement  of  critical 
parts,  such  as  an  excitor  lamp; 

(iii)  Controls  begin  to  refiect  an 
unusual  trend  or  are  outside  of 
acceptable  limits: 

(iv)  The  manufacturer's 
recommendation  specify  more  frequent 
recalibration;  or 


(v)  The  laboratory's  established 
schedule  requires  more  frequent 
recalibration. 

(2)  The  number  of  calibrators  the 
laboratorj'  uses  to  verify  calibration 
(recalibration)  varies  by  method — 

(i)  For  methods  in  which  a  linear 
relationship  exists  between 
concentration  and  direct  instrument 
reading,  at  least  three  points  and  a  zero 
or  minimum  value  are  required;  and 

(ii)  For  methods  in  which  a  nonlinear 
relationship  exists  between 
concentration  and  direct  instrument 
readings,  at  least  five  points  and  a  zero 
or  minimum  value  are  required. 

(3)  The  calibrators  must  cover  the 
entire  range  of  expected  patient  values 
to  be  reported  for  the  test  procedures. 

(4)  For  patient  values  above  the 
maximum  calibration  point  or  below  the 
minimum  calibration  point — 

(i)  The  laboratory  must  report  the 
patient  results  as  greater  than  the  upper 
limit  or  less  than  the  lower  limit  or  an 
equivalent  designation;  or 

(ii)  The  laboratory  must  dilute  the 
sample  and  the  diluted  sample  must  fall 
within  the  linear  range  of  the  method  if 
results  are  to  be  reported.  If  a  dilution 
method  is  employed,  the  laboratory 
must  be  able  to  provide  evidence  that 
the  dilution  process  can  yield  accurate, 
reliable  and  valid  test  results. 

(b)  For  quantitative  tests,  the 
laboratory  must  include  two  calibrator 
samples,  one  calibrator  sample  and  one 
control  sample,  or  two  control  samples 
in  each  run  of  unknown  samples  when 
these  reference  samples  are  available. 

(1)  A  run  is  an  interval  within  which 
the  accuracy  and  precision  of  a 
measuring  system  is  expected  to  be 
stable  but  must  not  exceed  a  period  of 
24  hours  and  must  not  exceed  the 
manufacturer's  specification  for 
including  controls. 

(2)  The  laboratory  must  use  the 
calibrator  samples,  the  control  samples, 
or  combination  thereof,  and  monitor 
both  the  abnormal  and  normal  range  of 
reportable  patient  values. 

(i)  If  calibrators  are  not  used,  two 
controls  of  different  concentrations  must 
be  used; 

(ii)  If  controls  are  not  used,  two 
calibrators  of  different  concentrations 
must  be  used.  Two  separate  dilutions 
from  a  stock  calibrator  must  be 
prepared  or  a  calibrator  and  a  sample 
spiked  with  a  calibrator  must  be  used; 

(iii)  Other  exceptions  apply  as  HHS 
approves  in  Appendix  C  of  the  State 
Operations  Manual  (HCFA  Pub.  7);  and 

(iv)  If  calibrators  and  controls  are  not 
available,  the  laboratory  must  have  a 
mechanism  to  assure  the  quality, 
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accuracy  and  precision  of  the  test 
results. 

(3)  A  laboratory  does  not  have  to  meet 
the  requirements  of  this  section  when 
calibrators  and  controls  are  not 
available  because  of  the  nature  of  the 
instruments  or  the  tests  performed. 

(4)  For  qualitative  tests,  the  laboratory 
must  include  a  positive  and  negative 
control  with  each  run  of  specimens 
unless  otherwise  specified  by  HHS 
under  the  provision  of  these  regulations. 

(c)  The  laboratory  must  determine  its 
statistical  limits  for  each  lot  number  of 
controls  through  repetitive  testing.  The 
laboratory  may  use  the  manufacturer's 
limits,  provided  they  are  verified  by  the 
laboratory,  represent  the  actual  within- 
laboratory  analytical  range  expected 
and  the  stated  limits  correspond  to  the 
methods  employed  by  the  laboratory. 
Acceptable  limits  for  unassayed 
materials  must  be  established  by  the 
laboratory  through  concurrent  testing 
with  an  assayed  or  laboratory-defined 
control  material. 

(d)  Initially,  the  laboratory  must  check 
each  batch  or  shipment  of  reagents, 
discs,  stains,  antisera  and  identification 
system  (systems  using  two  or  more 
substrates  and  antigen  detection 
systems)  for  positive  and  negative 
reactivity. 

(e)  Each  day  of  use,  unless  otherwise 
specified  in  this  subpart  of  Appendix  C 
of  the  State  Operations  Manual  (HCFA 
Pub.  7),  the  laboratory  must  test  staining 
materials  for  intended  reactivity  by 
concurrent  application  to  smears  of 
microorganisms  with  predictable 
staining  characteristics. 

(f)  Each  day  of  use,  the  laboratory 
must  test  direct  antigen  detection 
systems  using  positive  and  negative 
control  organisms  that  evaluate  both  the 
extraction  and  reaction  phases. 

(g)  The  laboratory  must  check  each 
batch  or  shipment  of  media  for  sterility, 
ability  to  support  growth  and,  if 
appropriate,  selectivity/inhibition  and/ 
or  biochemical  response.  The  laboratory 
may  use  a  commercial  manufacturer's 
quality  control  checks  of  media  if  the 
laboratory  has  doctunentation  to  verify 
that  the  manufacturer  has  used  the 
quality  assurance  practices  that  have 
been  approved  by  HHS  in  Appendix  C 
of  the  State  Operations  Manual  (HCFA 
Pub.  7).  The  laboratory  must  document 
that  the  physical  characteristics  of  the 
media  are  not  compromised  and  report 
any  deterioration  in  the  media  to  the 
manufacturer.  The  laboratory  must 
follow  the  manufacturer's  specifications 
for  using  the  media  and  be  responsible 
for  the  test  results. 

(h)  A  batch  of  media  (solid  or  liquid) 
must — 


(1)  Consist  of  all  tubes,  plates,  or 
containers  of  medium  prepared  at  the 
same  time  and  in  the  same  laboratory; 
or 

(2)  If  received  from  an  outside  source 
or  commercial  supplier,  all  of  the  plates, 
tubes  or  containers  must  have  the  same 
lot  numbers  and  be  received  in  a  single 
shipment. 

(i)  Results  must  not  be  reported  unless 
all  controls  are  within  acceptable  limits. 

§493.239    Standard;  RwncdM  actions. 

The  laboratory  must  estabhsh  and 
employ  policies  and  procedures  for 
actions  to  be  taken  when — 

(a)  Test  systems  do  not  meet 
established  criteria  including — 

(1)  Quality  control  results  are  outside  of 
acceptable  Uniits: 

(2)  Equipment  or  methodologies 
perform  outside  of  established  operating 
limits; 

(3)  Test  results  are  outside  of 
acceptable  linear  limits;  and 

(4)  Proficiency  test  results  are  not 
within  acceptable  limits; 

(b)  It  cannot  test  samples  within 
specified  times  that  it  has  established. 
The  laboratory  must  establish  and 
follow  criteria  for  referring  or  for  storing 
specimens.  The  laboratory  must  notify 
the  authorized  person  who  ordered  the 
test  if  the  laboratory  cannot  run  a 
specimen  because  test  results  may  be 
affected; 

(c)  It  detects  errors  in  the  reported 
patient  results.  The  laboratory  must 
establish  and  follow  policies  for 
correcting  reporting  errors  and  notify  the 
authorized  person  ordering  and  utilizing 
the  test  results  promptly;  or 

(d)  It  does  not  report  test  results 
within  its  established  timeframes. 


§  493^41    CondMofc  Quality  control— 
spccialttes  and  I 


§  493.240 
records. 


Standard;  Ouaitty  control — 


The  laboratory  must  document  all 
quality  control  activities  and  retain 
records  for  at  least  two  years. 

(a)  The  laboratory  must  maintain 
records  of  the  following — 

(1)  Preventive  maintenance  activities; 

(2)  Equipment  function  checks; 

(3)  Procedural  calibrations;  and 

(4)  Validation  procedures. 

(b)  The  laboratory  must  maintain 
records  of  each  step  in  the  processing 
and  testing  of  quality  control  samples  to 
assure  that  the  quality  control  samples 
are  tested  in  the  same  manner  as  patient 
samples;  the  laboratory  must  document 
quality  control  results. 

(c)  The  laboratory  must  maintain 
records  of  remedial  activities  taken 
when  test  systems  do  not  meet 
established  criteria  and  samples  cannot 
be  tested  within  timeframes  established 
by  the  laboratory. 


The  laboratory  must  establish  and 
follow  policies  and  procedures  for  an 
acceptable  quality  control  program  that 
include  verification  and  assessment  of 
accuracy,  measurement  of  precision  and 
detection  of  error  for  all  analyses  and 
procedures  performed  by  the  laboratory. 
In  addition  to  the  general  requirements 
specified  in  §§  493.221  through  493.240. 
the  laboratory  must  meet  the  applicable 
requirements  of  iS  493.243  through 
493.315  for  each  specialty  and 
subspecialty  for  which  the  laboratory  is 
licensed  (CLIA)  or  approved  (Medicare 
and  Medicaid).  Failure  to  meet  any  of 
the  applicable  conditions  in  §§  493.243 
through  493.315  will  result  in  the  loss  of 
approval,  licensure,  or  letter  of 
exemption  for  the  entire  specialty  to 
which  the  condition  applies;  failure  to 
meet  any  of  the  standards  in  §  5  493.243 
through  493.315  will  result  in  the  loss  of 
approval,  licensure  or  exemption  from 
licensure  for  the  subspecialty  to  which 
the  standard  applies. 

§493.243    CondHion:  Microbiology. 

The  laboratory  must  meet  the 
applicable  qualify  control  requirements 
in  §§  493.221  through  493.240  and  in 
§§  493.245  through  493.253  for  the 
subspecialties  for  which  it  is  Medicare 
or  Medicaid  approved  or  CLIA-licensed 
under  the  specialty  of  microbiology. 

§493.245    Standard;  Bacteriology. 

To  meet  the  quality  control 
requirements  for  bacteriology,  the 
laboratory  must  comply  with  the 
applicable  requirements  in  §§  493.221 
through  493.240  and  with  paragraphs  (a) 
through  (d)  of  this  section. 

(a)  The  laboratory  must  check  positive 
and  negative  reactivity  with  control 
organisms — 

(1)  Each  time  of  use  for  fluorescent 
stains  and  DNA  probes  based  on 
radioisotopes  methods; 

(2)  Each  day  of  use  for  catalase, 
coagulase,  and  oxidase  reagents; 

(3)  Each  week  of  use  for  Gram  and 
acid-fast  stains,  bacitracin,  optochin, 
ONPG,  XV,  strips,  discs  and  X,  V  discs 
or  strips;  and 

(4)  Each  month  of  use  for  antisera. 

(b)  For  antimicrobial  susceptibility 
tests,  the  laboratory  must  check  each 
new  batch  of  media  and  each  lot  of 
antimicrobial  discs  before,  or  concurrent 
with,  initial  use,  using  approved 
reference  organisms. 

(c)  The  laboratory's  zone  sizes  or 
minimum  inhibitory  concentration  for 
reference  organisms  must  be  within 
established  limits. 
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(d)  Each  day  tests  are  performed,  the 
laboratory  must  use  the  appropriate 
control  organi8m(8)  to  check  the 
procedure,  unless  the  laboratory  can 
estabhsh  precision  and  accuracy  to  be 
within  the  limits  established  by  HHS  in 
Appendix  C  of  the  State  Operations 
Manual  (HCFA  Pub.  7). 

§493.247    Standard;  MycotMcteridogy. 

To  meet  the  quality  control 
requirements  for  mycobacteriology,  the 
laboratory  must  comply  with  the 
applicable  requirements  in  5  5  493.221 
through  493.240  and  with  paragraphs  (a) 
through  (d)  of  this  section. 

(a)  Each  day  of  use,  the  laboratory 
must  check  the  iron  uptake  test  with  at 
least  one  acid-fast  organism  that 
produces  a  positive  reaction  and  with  an 
organism  that  produces  a  negative 
reaction  and  check  all  other  reagents 
used  for  Mycobacteria  identification 
with  at  least  one  acid-fast  organism  that 
produces  a  positive  reaction. 

(b)  The  laboratory  must  check 
fluorescent  stains  for  positive  and 
negative  reactivity  each  time  of  use. 

(c)  The  laboratory  must  check  each 
week  of  use  acid-fast  stains  with  an 
acid-fast  organism  that  produces  a 
positive  reaction. 

(d)  For  susceptibility  tests  performed 
on  Mycobacterium  tuberculosis  isolates, 
the  laboratory  must  check  the  procedure 
each  week  of  use  with  a  control  strain  of 
Mycobacterium  tuberculosis. 

§  493.249    Standard;  Mycology. 

To  meet  the  quality  control 
requirements  for  mycology,  the 
laboratory  must  comply  with  the 
applicable  requirements  in  §§  493.221 
through  493.240  and  with  paragraphs  (a) 
through  (c)  of  this  section. 

(a)  Each  day  of  use,  the  laboratory 
must  check  the  nitrate  reagent  with  a 
peptone  control. 

(b)  Each  week  of  use,  the  laboratory 
must  check  acid-fast  stains  for  positive 
and  negative  reactivity. 

(c)  For  susceptibility  tests,  the 
laboratory  must  test  each  drug  each  day 
of  use  with  at  least  one  control  strain 
that  is  susceptible  to  the  drug.  The 
laboratory  must  establish  control  limits. 

S  493.251     Standard;  Parasttotogy. 

To  meet  the  quality  control 
requirements  for  parasitology,  the 
laboratory  must  comply  with  the 
applicable  requirements  of  §§  493.221 
through  493.240  and  with  paragraphs  [a] 
through  (c)  of  this  section. 

(a)  The  laboratory  must  have 
available  a  reference  collection  of 
slides,  photographs  or  gross  specimens 
for  identification  of  parasites  available 
and  use  it  in  the  laboratory  for 


appropriate  comparison  with  diagnostic 
specimens. 

(b)  The  laboratory  must  use  a 
calibrated  ocular  micrometer  for 
determining  the  size  of  ova  and 
parasites,  if  size  is  a  critical  parameter. 

(c)  Each  month  of  use.  the  laboratory 
must  check  permanent  stains  using  fecal 
samples. 

§493.253    Standard;  Virology. 

To  meet  the  quality  control 
requirements  for  virology,  the  laboratory 
must  comply  with  the  applicable 
requirements  in  §§  493.221  through 
493.240  and  with  paragraphs  (a]  through 
(c)  of  this  section. 

(a)  The  laboratory  must  have 
available  host  systems  for  the  isolation 
of  viruses  and  test  methods  for  the 
identification  of  viruses  that  cover  the 
entire  range  of  viruses  that  are 
etiologically  related  to  clinical  diseases 
for  which  services  are  offered. 

(b)  The  laboratory  must  maintain 
records  that  reflect  the  systems  used 
and  the  reactions  observed. 

(c)  In  tests  for  the  identification  of 
viruses,  the  laboratory  must  employ 
uninoculated  cell  or  cell  substrate 
controls  to  detect  erroneous 
identification  results. 

§493.255    Condition:  Diagnostic 
immunology. 

The  laboratory  must  meet  the 
applicable  quality  control  requirements 
in  §§493.221  through  493.240  and 
§  §  493.257  through  493.259  for  the 
subspecialties  for  which  it  is  Medicare 
or  Medicaid  approved  or  CLIA-licensed 
under  the  specialty  of  diagnostic 
immunology. 

§  493.257    Standard;  Syphilis  serology. 

To  meet  the  quality  control 
requirements  for  syphilis  serology,  the 
laboratory  must  comply  with  the 
applicable  requirements  in  §§493.221 
through  493.240  and  with  paragraphs  (a) 
through  (e)  of  this  section. 

(a)  For  laboratories  performing 
syphilis  testing,  the  equipment, 
glassware,  reagents,  controls,  and 
techniques  for  tests  for  syphilis  must 
conform  to  manufacturers' 
specifications. 

(b)  The  laboratory  must  run  serologic 
tests  on  unknown  specimens 
concurrently  with  a  positive  serum 
control,  known  titer  or  controls  of 
graded  reactivity  plus  a  negative  control 
unless  otherwise  specified  by  HHS  in 
Appendix  C  of  the  State  Operations 
Manual  (HCFA  Pub.  7). 

(c)  The  laboratory  must  employ 
controls  for  all  test  components  to 
ensure  reactivity  and  uniform  dosages. 


(d)  The  laboratory  may  not  report  test 
results  unless  the  predetermined 
reactivity  pattern  is  observed. 

(e)  All  facilities  transfusing  blood  and 
blood  products  or  serving  as  referral 
laboratories  for  these  facilities  must 
meet  the  syphilis  serology  testing 
requirements  of  21  CFR  640.5(a). 

§  493.259    Standard;  General  Immunology. 

To  meet  the  quality  control 
requirements  for  general  immunology, 
the  laboratory  must  comply  with  the 
applicable  requirements  in  §§493.221 
through  493.240  and  with  paragraphs  (a) 
through  (d)  of  this  section. 

(a)  The  laboratory  must  run  serologic 
tests  on  unknown  specimens 
concurrently  with  a  positive  serum 
control,  known  titer  or  controls  of 
graded  reactivity  plus  a  negative  control 
unless  otherwise  specified  by  HHS  in 
Appendix  C  of  the  State  Operations 
Manual  (HCFA  Pub.  7). 

(b)  The  laboratory  must  employ 
controls  for  all  test  components 
(antigens,  complement,  erythrocyte 
indicator  systems,  etc.)  to  ensure 
reactivity  and  uniform  dosages. 

(c)  The  laboratory  may  not  report  test 
results  unless  the  predetermined 
reactivity  pattern  is  observed. 

(d)  All  facilities  transfusing  blood  and 
blood  products  or  serving  as  referral 
laboratories  for  these  facilities  must 
meet: 

(1)  The  HIV  testing  requirements  of  21 
CFR  610.45;  and 

(2)  Hepatitis  testing  requirements  of 
21  CFR  610.40. 

§  493.261    Condition:  Chemistry. 

The  laboratory  must  meet  the 
applicable  quality  control  requirements 
in  §§493.221  through  493.240  and 
§§493.263  through  493.267  for  the 
subspecialties  for  which  it  is  Medicare 
or  Medicaid  approved  or  CLIA-licensed 
under  the  specialty  of  chemistry. 

§  493.263    Standard;  Routine  chemistry. 

To  meet  the  quality  control 
requirements  for  routine  chemistry,  the 
laboratory  must  comply  with  the 
applicable  requirements  in  §§493.221 
through  493.240  and  with  paragraphs  (a) 
and  (b)  of  this  section. 

(a)  For  blood  gas  analyses,  the 
laboratory  must  include  two  calibrators 
and  a  control  material  each  eight  hours 
of  testing  in  addition  to  including  a 
calibrator  or  control  each  time  patients 
are  tested. 

(b)  For  urinalysis  qualitative  or 
screening  tests,  the  laboratory  must 
include  a  positive  control  each  day  of 
testing  to  check  the  reactivity  of  each 
constituent. 
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9493.265    OtiwiiBwt, Eiidocrlnology. 

To  meet  the  quality  control 
requirements  for  endocrinology,  the 
laboratory  must  coinply  with  the 
applicable  requirements  contained  in 
§  §  493.21  through  493.240. 


§493^7    Standard;  Toaicology. 

To  meet  the  quality  control 
requirements  for  toxicology,  the 
laboratory  must  comply  with  the 
applicable  requirements  in  §$493,221 
through  493.240. 

S493.269    CondMon:  Hwnaloiosy. 

To  meet  the  quality  control 
requirements  for  hematology,  the 
laboratory  must  comply  with  the 
applicable  requirements  in  $$493,221 
through  493.240  and  with  paragraphs  (a) 
through  (b)  of  this  section. 

(a)  For  each  eight  hours  of  operation, 
the  laboratory  must  have  two  levels  of 
control  except  for  manual  cell  counts,  in 
which  one  level  of  control  is  required  for 
each  eight  hours  of  operation. 

(b)  The  laboratory  must  run  tests  for 
coagulation  in  duplicate. 

§493.270    Condition:  Pathology. 

The  laboratory  must  meet  the 
applicable  quality  control  requirements 
in  SS  493.221  through  493.240  and 
§§493.271  through  493.274  for  the 
subspecialties  for  which  it  is  Medicare 
or  Medicaid  approved  or  CLIA-licensed 
under  the  specialty  of  pathology. 

§  493.271    Standard;  Cytology. 

To  meet  the  quality  control 
requirements  for  cytology,  the 
laboratory  must  comply  with  the 
applicable  requirements  in  §§493.221 
through  493.240  and  paragraphs  (a)  and 
(h)  of  this  section. 

(a)  The  laboratory  must  assiire  that — 
(ij  All  gynecologic  smears  are  stained 

using  a  Papanicolaou  staining  method; 

(2)  Gynecologic  and  non-gynecologic 
specimens  are  stained  separately;  and 

(3)  Staining  solutions  are  discarded  or 
filtered  after  staining  body  fluids. 

(b)  The  individual  providing  technical 
supervision  of  cytology  must  assure 
that— 

(1)  All  genecological  smears 
interpreted  to  be  in  the  "suspicious"  or 
positive  category  are  confirmed  by  the 
technical  supervisor  in  cytology.  The 
report  must  be  signed  to  reflect  the 
review  or,  if  a  computer  report  is 
generated,  it  must  reflect  an  electronic 
signature  authorized  by  the  technical 
supervisor. 

(2)  All  nongynecological  cytological 
preparations,  positive  and  negative,  are 
reviewed  by  the  technical  supervisor  in 
cytology.  The  report  must  be  signed  to 
reflect  technical  supervisory  review  or. 


if  a  computer  report  is  generated,  it  must 
reflect  an  electronic  signature 
authorized  by  the  technical  supervisor. 

(3]  Provision  is  made  for  documenting 
and  evaluating  each  cytotechnologist's 
side  examination  performance,  including 
feedback  on  the  suspicious  or  abnormal 
cases  referred  to  the  technical 
supervisor  in  cytology,  and  on  each 
cytotechnologist's  performance 
evaluation  through  the  rescreening  of 
negative  cases. 

(c)  The  laboratory  must  establish  and 
follow  a  program  designed  to  detect 
errors  in  the  performance  of  cytological 
examinations  and  the  reporting  of 
results. 

(1)  The  laboratory  must  establish  a 
program  that  includes  on  a  regular  basis 
a  review  of  slides  screened  by  each 
individual  responsible  for  the 
examination  of  slides;  records  of  initial 
examinations  and  rescreening  results 
must  be  available.  The  review  must 
meet  the  requirements  of  paragraph 
(c)(l](i]  or  (c)(l](ii)  of  this  section. 

(i)  At  least  ten  percent  of  the 
gynecologic  cases  reviewed  by  each 
cytotechnologist  interpreted  to  be 
negative  must  be  rescreened  by  a 
second  cytotechnologist  or  the  technical 
supervisor  in  cytology  before  reporting 
patient  results;  or 

(ii)  All  gynecologic  cases  that  are 
interpreted  to  be  negative  and  that  are 
from  patients  who  are  identified  as 
having  a  high  probability  of  developing 
cervical  cancer,  as  defined  in 
§  4g3.201(b)(5)(iii),  must  be  rescreened 
by  a  second  cytotechnologist  or  the 
technical  supervisor  before  reporting 
patient  results. 

(2)  The  laboratory  must  compare 
clinical  information  with  cytology 
reports  and.  for  all  abnormal  cytology 
reports,  must  compare  the  cytology 
report  with  the  histopathology  report,  if 
available,  and  determine  the  causes  of 
any  discrepancies. 

[3]  The  laboratory  must  review  all 
prior  cytologic  specimens,  if  available, 
for  each  abnormal  cytology  result. 

(4)  The  laboratory  must  establish  and 
document  an  annual  statistical 
evaluation  of  the  number  of  cytology 
cases  examined,  number  of  specimens 
processed  by  specimen  type,  volume  of 
patients  reported  by  diagnosis,  false- 
negative  and  false-positive  rates, 
number  of  unsatisfactory  specimens 
submitted  by  each  physician  or 
laboratory  and  number  of  complaints 
received  from  individuals  ordering  or 
receiving  test  reports. 

(5)  The  laboratory  must  evaluate  each 
cytotechnologist's  individual  case 
reviews  against  its  overall  statistical 
rates,  document  any  discrepancies, 
including  reasons  for  the  deviation,  and 


document  corrective  action,  if 
appropriate. 

(d)  The  laboratory  report  must — 

(1)  Distinguish  between  inadequate 
smear  and  negative  result; 

(2)  Contain  narrative  descriptions  for 
any  abnormal  or  suspicious  results; 

(3]  Include  the  presence  of 
endometrial  cells  if  endometrial  cells  are 
present  out  of  cycle; 

(4)  Indicate  evidence  of  viral  infection 
if  present;  and 

(5]  Contain  appropriate  provisions  for 
follow-up  recommendations. 

(e)  Corrected  reports  issued  by  the 
laboratory  must  indicate  basis  for 
correction. 

(f)  The  laboratory  must  retain  all 
negative  slides  for  five  years  from  the 
date  of  examination. 

(g)  "Hie  laboratory  must  retain  all 
abnormal  slides  and  slides  from  patients 
with  a  history  of  suspicious  or  abnormal 
cytology  results  for  ten  years  from  the 
date  of  examination. 

§493.273    Standard;  Matopalhology. 

To  meet  the  quality  control 
requirements  for  histopathology,  a 
laboratory  must  comply  with  the 
applicable  requirements  in  §  §  493.221 
through  493.240  and  paragraphs  (a) 
through  (c)  of  this  section. 

(a)  The  laboratory  must  control  all 
special  stains  for  intended  level  of 
reactivity  by  use  of  positive  slides  and 
records  must  document  the  quality 
control  checks  of  the  stain  materials. 

(b)  The  laboratory  must  retain  stained 
slides  at  least  ten  years  from  the  date  of 
examination  and  retain  specimen  blocks 
at  least  two  years  from  the  date  of 
examination. 

(c)  The  laboratory  must  retain 
remnants  of  tissue  specimens  in  a 
fixative  solution  until  the  portions 
submitted  for  microscopic  examination 
have  been  examined  and  a  diagnosis 
made  by  an  individual  qualiHed  under 
§  4g3.403(b](2]  of  this  part.  In  addition, 
an  individual  who  meets  the 
requirements  of  §  493.403(b)(3)  may 
examine  and  provide  reports  for 
specimens  for  skin  pathology;  an 
individual  meeting  the  requirements  of 
§  493.407(b)(4)  may  examine  and 
provide  reports  for  specimens  for  oral 
pathology. 

(d)  The  laboratory  must  utilize 
acceptable  terminology  of  a  recognized 
system  of  disease  nomenclature  in 
reporting  results. 

(e)  The  laboratory  must  report  results 
of  all  biopsy-confirmed  cases  of  cervical 
cancer  to  an  established  cancer  registry. 
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§493.274    Standard;  Onri  pathology. 

To  meet  the  quality  control 
requirements  for  oral  pathology,  the 
laboratory  must  comply  with  the 
applicable  requirements  in  §§  493.221 
through  493.240  and  493.273. 

§493.275    CoftdMon:  RadloMoaasay. 

To  meet  quality  control  requirements 
for  radiobioassay,  the  laboratory  must 
meet  the  specific  requirements  of 
§§  493.221  through  493.240  of  this 
subpart. 

§493.277    CondMon:  HMoeompatttiHIty. 

In  addition  to  meeting  the 
requirements  for  general  quality  control 
in  §§  493.221  through  493.240.  for  quality 
control  for  general  immunology  in 
§  493.259  of  this  subpart  and  for 
immunohematology  in  §  493.281  of  this 
subpart,  the  laboratory  must  comply 
with  the  applicable  requirements  in 
paragraphs  (a)  through  (d)  of  this 
section. 

(a)  For  renal  allotransplantation  the 
laboratory  must  meet  requirement  of 
paragraphs  (a)(1)  through  (23)  of  this 
section. 

(1)  The  laboratory  must  have 
available  and  follow  criteria  for 
selecting  appropriate  patient  serum 
samples  for  crossmatchings 

(2)  The  laboratory  must  have 
available  results  of  final  crossmatches 
before  an  organ  or  tissue  is 
transplanted. 

(3)  The  laboratory  must  have 
available  and  follow  criteria  for  the 
technique  used  in  crossmatching; 

(4)  The  laboratory  must  have 
available  and  follow  criteria  for 
preparation  of  donor  lymphocytes  for 
crossmatching. 

(5)  The  laboratory  must  have 
available  and  follow  criteria  for 
reporting  crossmatch  results. 

(6)  The  laboratory  must  have 
available  serum  specimens  for  all 
potential  transplant  recipients  at  initial 
typing,  for  periodic  screening,  for 
pretransplantation  crossmatch  and 
following  sensitizing  events,  such  as 
transfusion  and  transplant  loss. 

(7)  The  laboratory's  storage  and 
maintenance  of  both  recipient  sera  and 
reagents  must — 

(i)  Be  at  an  acceptable  temperature 
range  for  sera  and  components; 

(ii)  Use  a  temperature  alarm  system 
and  have  an  emergency  plan  for 
alternate  storage;  and 

(iii)  Be  well-organized  with  all 
specimens  properly  identified  and  easily 
retrievable. 

(8)  The  laboratory's  reagent  typing 
sera  inventory  (applicable  only  to 
locally  constructed  trays]  must  indicate 


source,  bleeding  date  and  identification 
number,  and  volume  remaining. 

(9)  The  laboratory  must  properly  label 
and  store  cells,  complement,  buffer, 
dyes,  etc. 

(10)  The  laboratory  must  type  all 
potential  transplant  recipient  cells. 

(11)  The  laboratory  must  type  cells 
from  organ  donors  referred  to  the 
laboratory. 

(12)  The  laboratory  must  have 
available  and  follow  criteria  for  the 
preparation  of  lymphocytes  for  HLA-A, 
B  and  DR  typing. 

(13)  The  laboratory  must  have 
available  and  follow  criteria  for 
selecting  typing  reagents,  whether 
locally  or  commercially  prepared. 

(14)  The  laboratory  must  have 
available  and  follow  criteria  for  the 
assignment  of  HLA  antigens. 

(15)  The  laboratory's  reagent  tray  or 
trays  for  typing  recipient  and  donor  cells 
must  be  adequate  to  define  all  HLA-A, 
B  and  DR  specificities  as  required  to 
determine  splits  and  cross-reactivity. 

(16)  The  laboratory  must  have  a 
written  policy  that  it  follows  that 
establishes  when  antigen  redefmition 
and  retyping  are  required. 

(17)  "The  laboratory  must  screen 
recipient  sera  for  preformed  antibodies 
with  a  suitable  lymphocyte  panel  that 
assures  that — 

(i)  Potential  transplant  recipient  serum 
are  screened  for  HLA-A  and  B  content; 
and 

(ii)  Screening  is  performed  on  initial 
typing  of  living  related  donors  and 
cadaver  organs.  The  laboratory  must 
also  screen  at  monthly  intervals  after 
initial  screening  and  following 
sensitizing  events. 

(18)  The  laboratory  must  use  a 
suitable  cell  panel  for  screening  patient 
sera  (antibody  screen),  a  screen  that 
contains  all  the  major  HLA  specificities 
and  common  splits — 

(i)  If  the  laboratory  does  not  use 
commercial  panels,  it  must  maintain  a 
list  of  individuals  for  fresh  panel 
bleeding;  and 

(ii)  If  the  laboratory  uses  frozen 
panels,  there  must  be  a  suitable  storage 
system. 

(19)  The  laboratory  must  use  testing 
such  as  the  mixed  lymphocyte  culture  to 
determine  cellularly  defined  antigens. 

(20)  (i)  If  the  laboratory  reports  the 
patient's  ABO  blood  grouping  and  Rh 
typing,  it  must  perform  the  testing  in 
accordance  with  §  493.281  of  this 
subpart. 

(ii)  If  the  laboratory  performs  an  ABO 
blood  grouping  to  purify  cell  population, 
a  control  for  the  ABO  must  be  included. 

(21)  The  laboratory  must  include 
positive  and  negative  controls  on  each 
tray.  The  laboratory  must  determine  the 


reactivity  of  cell  panels  used  for 
antibody  detection  by  testing  the 
various  components  of  the  antigen  panel 
with  positive  and  negative  controls 
when  the  panel  is  used.  The  entire  panel 
does  not  have  to  be  tested  at  one  time. 

(22)  The  laboratory  must,  at  least  once 
each  month,  give  each  individual 
performing  tests  a  previously  tested 
specimen  as  an  unknown  to  verify  his  or 
her  ability  to  reproduce  test  results.  The 
laboratory  must  maintain  records  of  the 
results  for  each  individual. 

(23)  The  laboratory  must  participate  in 
at  least  one  national  or  regional  cell 
exchange  program,  if  available,  or 
develop  an  exchange  system- with 
another  laboratory  in  order  to  validate 
interlaboratory  reproducibility. 

(b)  For  laboratories  performing  only 
transfusions,  bone  marrow  transplants, 
and  other  nonrenal  transplantation,  the 
laboratory  must  meet  all  the 
requirements  specified  in  this  section 
except  for  the  performance  of  mixed 
lymphocyte  cultures. 

(c)  For  laboratories  performing  only 
disease-associated  studies,  the 
laboratory  must  meet  all  the 
requirements  specified  in  this  section 
except  for  the  requirements  for  those 
concerning  the  performance  of  mixed 
lymphocyte  cultures. 

(d)  For  laboratories  performing  tests 
for  organ  transplantation,  the  laboratory 
must  test  the  donor  for  HTV  reactivity 
using  the  same  protocols  as  required 
under  S  493.301  of  this  part  for  the 
transfusion  of  blood  and  blood  products, 
unless  the  organ  recipient  (or  an 
individual  authorized  to  act  on  his  or  her 
behalf)  waives  the  tests  because  of 
medical  circumstances. 

§493.279    Condttion:  Itedical  cytogeneHes. 

To  meet  the  quality  control 
requirements  for  cytogenetics,  the 
laboratory  must  comply  with  the 
applicable  requirements  of  S  S  493.221 
through  493.240  and  with  paragraphs  (a) 
through  (d)  of  this  section. 

(a)  The  laboratory  examination  of  X 
and  Y  chromatin  counts  must  be  based 
on  an  examination  of  an  adequate 
number  of  cells. 

(b)  The  laboratory  must  have  records 
that  document  the  number  of  cells 
counted,  the  number  of  cells  karyotyped, 
the  number  of  chromosomes  counted  for 
each  metaphase  spread,  and  the  quality 
of  the  banding;  that  the  resolution  is 
sufficient  to  support  the  reported  results; 
and  that  an  adequate  number  of 
karyotypes  are  prepared  for  each 
patient. 

(c)  The  laboratory  also  must  have 
policies  and  procedures  for  assuring  an 
adequate  patient  sample  identification 
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during  the  process  of  accessioning, 
photographing  or  other  image 
reproduction  technique,  cell  preparation 
and  photographic  printing,  and  storage 
and  reporting  of  results  or  photographs, 
(d)  The  laboratory  report  must  include 
the  summary  and  interpretation  of  the 
observations  and  nmitberBf  cells 
counted  and  tbeoue  of  appropriate 
nomenclatui; 


§493.281    Coii^ition:  ImtnunotMinatology. 

To  meet  the  quftHty.  control 
requirements  for  immunohematology, 
the  laboratory  must  comply  with  the 
applicable  requirements  in  §  §  493.221 
through  493.240  and  with  paragraphs  (a) 
through  (d]  of  this  section. 

(a)  The  laboratory  must  perform  ABO 
and  Rho(D)  grouping,  antibody  detection 
and  identification  and  compatibility 
testing  in  accordance  with  21  CFR  Part 
606  (with  the  exception  of  21  CFR 
606.20a.  Personnel)  and  21  CFR  640  et 
seq. 

(b)  The  laboratory  must  perform  ABO 
grouping  by  testing  unknown  red  cells 
with  anti-A  and  anti-B  grouping  serums. 
For  confirmation  of  ABO  grouping,  the 
unknown  serum  must  be  tested  with 
known  Ai  and  B  red  cells. 

(c)  The  laboratory  must  determine  the 
Rho(D)  group  by  testing  unknown  red 
cells  with  anti-D  (anti-Rho)  blood 
grouping  reagent. 

(d)  The  laboratory  must  employ  a 
control  system  capable  of  detecting 
false  positive  Rh  test  results. 

§493.301    Condition:  Transfusion  services 
and  Moodbanicing. 

If  a  facility  provides  services  for  the 
transfusion  of  blood  and  blood  products, 
the  facility  must  ensure  that  there  are 
facilities  for  procurement,  safekeeping 
and  transfusion  of  blood  and  blood 
products  and  that  blood  products 
provided  are  readily  available.  This 
condition  is  met  by  complying  with  the 
standards  in  §§  493.303  through  493.315 
of  this  subpart. 

§493.303    Standard;  Immunohematological 
testing,  processing,  storage  and 
transmission  of  Mood  and  blood  products. 

In  addition  to  the  requirements  in  this 
section,  the  facility  must  also  meet  the 
applicable  quality  control  requirements 
in  §§  493.221  through  493.240  of  this  part. 

(a)  Blood  and  blood  product 
collection,  processing  and  distribution 
must  comply  with  21  CFR  Part  640  and 
21  CFR  Part  606,  and  the  testing 
laboratory  must  be  Medicare-approved. 

(b)  Dating  periods  for  blood  and  blood 
products  must  conform  to  21  CFR  610.53. 

§493.305    Standard;  Facilities. 

The  facility  must  maintain,  at  a 
minimum,  proper  blood  storage  facilities 


under  the  adequate  control  and 
supervision  of  the  pathologist  or  other 
doctor  of  medicine  or  osteopathy 
meeting  the  qualifications  in 
S  493.403(b)(7). 


§493.307 
services. 


Standard;  Arrangement  for 


In  the  case  of  services  provided 
outside  the  blood  bank,  the  facility  must 
have  an  agreement  reviewed  and 
approved  by  the  director  that  governs 
the  procurement,  transfer  and 
availability  of  blood. 

§493.309    Standard;  Provision  of  testing. 

There  must  be  provision  for  prompt 
blood  grouping,  antibody  detection, 
compatibility  testing  and  for  laboratory 
investigation  of  transfusion  reactions, 
either  through  the  facility  or  under 
arrangement  with  an  approved  facility 
on  a  continuous  basis,  under  the 
supervision  of  a  pathologist  or  other 
doctor  of  medicine  or  osteopathy. 

§493.31 1    Standard;  Storage  facilities. 

The  blood  storage  facilities  must  have 
an  adequate  temperature  alarm  system 
that  is  regularly  inspected. 

§493.313    Standard;  Retention  of 
transfused  iilood. 

According  to  the  facility's  established 
procedures,  samples  of  each  unit  of 
transfused  blood  must  be  retained  for 
further  testing  in  the  event  of  reactions. 
The  facility  must  promptly  dispose  of 
blood  not  retained  for  further  testing 
that  has  exceeded  its  expiration  date. 

§493.315    Standard;  Investigation  of 
transfusion  reactions. 

The  facility,  according  to  its 
established  procedures,  must  promptly 
investigate  all  transfusion  reactions 
occurring  in  its  own  facility  for  which  it 
has  investigational  responsibility  and 
make  recommendations  to  the  medical 
staff  regarding  improvements  in 
transfusion  procedures.  The  facility 
must  document  that  all  necessary 
remedial  actions  are  taken  to  prevent 
future  recurrences  and  that  all  policies 
and  procedures  are  reviewed  to  assure 
that  they  are  adequate  to  ensure  the 
safety  of  individuals  being  transfused 
within  the  facility. 

Subpart  G — Personnel 

§493.401     Condition:  Lat>oratory  director. 

The  laboratory  must  be  directed  by  an 
individual  who  is  qualified  to  provide 
overall  management  and  supervision  of 
laboratory  services. 

§493.403    Standard;  Laboratory  director 
qualifications. 

The  laboratory  director  must  be 
qualified  to  provide  day-to-day 


management  of  the  laboratory  personnel 
and  test  performance. 

(a)  The  director  must  be — 

(1)  A  pathologist  or  other  doctor  of 
medicine  or  osteopathy; 

(2)  A  laboratory  specialist  with  a 
doctoral  degree  from  an  accredited 
university  in  physical,  chemical  or 
biological  sciences; 

(3)  An  individual  who  before  [the 
effective  date  of  these  regulations]  was 
properly  qualified  and  served  as  a 
laboratory  director  in  accordance  with 
the  requirements  specified  in  Appendix 
A  to  this  part; 

(4)  An  individual  who  qualifies  under 
State  law  to  direct  the  laboratory;  or 

(5)  An  individual  who  has  been 
approved  by  a  certification  board 
acceptable  to  HHS. 

(b)  If  the  laboratory  performs  services 
in  any  of  following  specialties  or 
subspecialties,  specific  qualifications 
are  required  for  the  individual  providing 
technical  supervision. 

(1)  Cytology — In  the  case  of  tests 
limited  to  cytology,  the  individual  is  a 
physician  who — 

(i)  Is  certified  in  anatomic  pathology 
by  the  American  Board  of  Pathology  or 
the  American  Osteopathic  Board  of 
Pathology; 

(ii)  Is  certified  by  the  American 
Society  of  Cytology;  or 

(iii)  Possesses  qualifications  that  are 
equivalent  to  those  required  for 
certification  by  the  Boards  specified  in 
paragraph  (b)(l)(i)  of  this  section;  and 

(iv)  Has  had  three  months'  experience 
in  cytology. 

(2)  Histopathology — In  the  case  of 
tests  Umited  to  histopathology,  the 
individual  is  a  physician  who  meets  the 
requirements  of  paragraphs  (b)(l)(i)  or 
(b)(l)(iii)  of  this  section. 

(3)  Dermatopathology — In  the  case  of 
tests  limited  to  dermatopathology,  the 
individual — 

(i)  Is  a  physician  who  meets  the 
requirements  of  paragrpah  (b)(l)(i)  or 
(b)(l)(iii)  of  this  section; 

(ii)  Is  certified  in  dermatopathology  by 
the  American  Board  of  Dermatology,  the 
American  Osteopathic  Board  of 
Dermatology,  the  American  Board  of 
Pathology,  or  the  American  Osteopathic 
Board  of  Pathology;  or 

(iii)  Possesses  qualifications  that  are 
equivalent  to  those  required  for 
certification  as  specified  ^y  the  Boards 
specified  in  paragraph  (b)(2)(i)  of  this 
section. 

(4)  Oral  pathology — In  the  case  of 
tests  limited  to  oral  pathology,  the 
individual — 

(i)  Is  a  physician  who  meets  the 
requirements  of  paragraph  (b){l)(i)  or 
(b)(l)(iii)  of  this  section; 
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(ii)  Is  certified  in  oral  pathology  by  the 
American  Board  of  Oral  Pathology;  or 

(iii)  Possesses  qualifications  that  are 
equivalent  to  those  required  for 
certification  as  specified  by  the  Boards 
specified  in  paragrah  (b)(3)(i)  of  this 
section. 

(5)  Histocompatibility — In  the  case  of 
tests  limited  to  histocompatibility,  the 
individual — 

(i)  Holds  an  earned  doctoral  degree  in 
a  biological  science  or  is  a  physician; 
and 

(ii)  Has  had  four  years  of  experience 
in  immunology,  two  of  which  have  been 
in  histocompatibility  testing. 

(8)  Cytogenetics — The  individual — 

(i)  Holds  an  earned  doctoral  degree  in 
a  biological  science  or  is  a  physician; 
and 

(ii)  Has  had  four  years  of  experience 
in  immunology  or  genetics,  two  of  which 
have  been  in  cytogenetics. 

(7)  Transfusion  services  and  blood 
banking — The  individual  is  a  pathologist 
or  other  doctor  of  medicine  or 
osteopathy  with  training  and  experience 
in  transfusion  services. 

§  493.405    Standard;  Lal>oratory  director 
responsibilities. 

The  laboratory  director  must  be 
responsible  for  the  overall  technical 
supervision  of  the  laboratory  personnel, 
for  the  performance  and  reporting  of 
testing  procedures  and  for  assuring 
compliance  with  the  applicable 
regulations. 

(a)  The  laboratory  director  must 
provide  technical  supervision  of  the 
laboratory  services  and  assure  that 
technical  supervision  is  provided  by 
individuals  as  required  under 

§  493.403(b). 

(b)  The  laboratory  director  must — 

(1)  Assure  that  tests,  examinations 
and  procedures  are  properly  performed, 
recorded  and  reported; 

(2)  Assure  that  the  laboratory 
maintains  an  ongoing  quality  assurance 
program; 

(3)  Assure  that  when  tests  are  being 
performed  there  is  a  supervisor  on  the 
premises  who  meets  the  qualifications 
of  §  493.409;  and 

(4)  Assure  compliance  with  the 
applicable  regulations. 

(c)  The  laboratory  director  must 
ensure  that  the  staff — 

(1)  Has  the  appropriate  education, 
experience  and  training  to  perform  and 
report  laboratory  tests  promptly  and 
proficiently; 

(2)  Is  sufficient  in  number  for  the 
scope  and  complexity  of  the  services 
provided; 

(3)  Receives  regular  in-service  training 
appropriate  for  the  type  and  complexity 
of  the  laboratory  services  offered;  and 


(4)  Maintains  competency  to  perform 
test  procedures  and  report  test  results 
promptly  and  proficiently. 

§  493.407    Condition:  LalXM-atory 
supervision. 

(a)  Laboratory  services  must  be 
supervised  by  an  individual  who  meets 
the  requirements  of  this  subpart  and  is 
on  the  laboratory  premises  at  all  times 
when  tests  are  being  performed. 

(b)  Exception:  When  there  is  an 
emergency  outside  regularly  scheduled 
hours  of  duty,  an  individual  who 
qualifies  as  a  supervisor  under  this 
section  is  not  required  to  be  on  the 
premises,  provided  that  the  supervisor 
reviews  the  emergency  test  results 
during  the  next  duty  period  and  that  a 
record  is  maintained  to  reflect  the  actual 
review. 

§  493.409    Standard;  L.aboratory  supervisor 
qualifications. 

The  laboratory  supervisor  is  qualified 
to  provide  onsite  day-to-day  supervision 
of  laboratory  test  performance  and  test 
reporting.  The  supervisor — 

(a)  Qualifies  as  a  laboratory  director 
under  §  493.401  of  this  part; 

(b)  Has  earned  a  bachelor's  degree  in 
medical  technology  from  an  accredited 
college  or  university; 

(c)  Has  successfully  completed  three 
years  of  academic  study  (a  minimum  of 
90  semester  hours  or  equivalent)  in  an 
accredited  college  or  university  that  met 
the  specific  requirements  for  entrance 
into  a  school  of  medical  technology 
accredited  by  an  accrediting  agency 
approved  by  HHS  and  has  successfully 
completed  a  course  of  training  of  at  least 
12  months  in  such  a  school  of  medical 
technology; 

(d)  Has  earned  a  bachelor's  degree  in 
one  of  the  chemical,  physical,  or 
biological  sciences  and,  in  addition,  has 
at  least  one  year  of  pertinent  full-time 
laboratory  experience,  training,  or  both, 
in  the  specialty  or  subspecialty  in  which 
the  individual  performs  tests; 

(e)  Has  successfully  completed  three 
years  (90  semester  hours  or  equivalent) 
in  an  accredited  college  or  university 
with  the  following  distribution  of 
courses: 

(1)  For  those  whose  training  was 
completed  before  September  15,  1963.  At 
least  24  semester  hours  in  chemistry  and 
biology  courses  of  which: 

(i)  At  least  six  semester  hours  were  in 
inorganic  chemistry  and  at  least  three 
semester  hours  were  in  other  chemistry 
courses;  and 

(ii)  At  least  12  semester  hours  were  in 
biology  courses  pertinent  to  the  medical 
sciences;  or 

(2)  For  those  whose  training  was 
completed  after  September  14,  1963. 


(i)  Sixteen  semester  hours  in 
chemistry  courses  that  are  acceptable 
toward  a  major  in  chemistry,  including 
at  least  six  semester  hours  in  inorganic 
chemistry; 

(ii)  Sixteen  semester  hours  in  biology 
courses  that  are  pertinent  to  the  medical 
sciences  and  are  acceptable  toward  a 
major  in  the  biological  sciences;  and 

(iii)  Three  semester  hours  of 
mathematics;  and 

(3)  Has  experience,  training,  or  both. 
covering  several  fields  of  medical 
laboratory  work  of  at  least  one  year  and 
of  such  quality  as  to  provide  him  or  her 
with  education  and  training  in  medical 
technology  equivalent  to  that  described 
in  paragraphs  (a)  and  (b)  of  this  sections 

(f)  Met  the  requirements  of  Appendix 
B  to  this  part  before  (effective  date  of 
these  regulations];  or 

(g)  Has  qualified  as  a  technologist  in  a 
Medicare-approved  or  CLIA-licensed 
laboratory  before  July  1, 1971  in 
accordance  with  the  requirements  of 
Appendix  B  to  this  part 


§493.411 
duties. 


Standard;  Laboratory  supervisor 


The  laboratory  supervisor,  under  the 
general  direction  of  the  laboratory 
director,  supervises  laboratory 
personnel,  test  performance,  and  test 
reporting. 

§  493.413    Condition:  Personnel 
performing  cytology  services. 

All  cytological  preparations  must  be 
examined  by  an  individual  meeting  the 
qualifications  of  §  493.403(b)(1)  or  the 
requirements  of  §  493.415. 

§  493.4 1 5    Standard;  Cytotectinologlst 
qualifications. 

The  cytotechnologist — 

(a)  Has  successfully  completed  two 
years  in  an  accredited  college  or 
university  with  a  least  12  semester  hours 
in  science,  eight  hours  of  which  are  in 
biology,  and 

(1)  Has  had  12  months  of  training  in  a 
school  of  cytotechnology  accredited  by 
an  accrediting  agency  approved  by 
HHS;  or 

(2)  Has  received  six  months  of  formal 
training  in  a  school  of  cytotechnology 
accredited  by  an  accrediting  agency 
approved  by  HHS  and  six  months  of 
full-time  experience  in  cytotechnology  in 
a  laboratory  acceptable  to  the 
pathologist  who  directed  the  formal  six 
months  of  training;  or 

(b)  Met  the  requirements  of  Appendix 
C  to  this  part  before  [the  effective  date 
of  these  regulations]. 

§  493.4 17    Standard;  Cytotechnologist 
duties. 

The  cytotechnologist  must — 
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(a)  Document  the  gynecologic  and 
non-gynecologic  cases  examined;  and 

(b)  Record  slide  interpretation  results 
of  each  gynecologic  and  non- 
gynecologic  case  reviewed. 

§  493.419    CofMlition:  Technical  personnel. 

The  laboratory  staff  must  be 
technically  competent  to  perform  test 
procedures  and  report  test  results 
promptly  and  proficiently. 

Subpart  H — Quality  Assurance 

§  493.451    Condition— Quality  assurance. 

The  laboratory  must  establish  and 
follow  policies  and  procedures  for  an 
ongoing  quality  assurance  program 
designed  to  monitor  and  evaluate 
quality;  identify  and  correct  problems; 
assure  the  accurate,  reliable  and  prompt 
reporting  of  test  results;  and  assure  the 
adequacy  and  competency  of  the  staff. 

(a)  Standard.  The  laboratory  must 
have  an  ongoing  system  under  which  it 
monitors  and  evaluates  quality  control 
and  proficiency  testing  data  for  the 
purpose  of  substantiating  that  all  tests 
performed  and  reported  by  the 
laboratory  conform  to  the  laboratory's 
specified  performance  criteria.  These 
criteria  include:  precision,  accuracy, 
detection  limits.  Interferences,  linearity, 
sensitivity,  specificity,  validity  and 
adequacy. 

(b)  Standard.  The  laboratory  must 
have  a  mechanism  for  assuring  the 
accurate  and  timely  reporting  of  test 
results.  Reporting  times  must  be  within 
the  acceptable  time  periods  established 
by  the  laboratory. 

(c)  Standard.  The  laboratory  must 
have  a  mechanism  for  assuring  that — 

(1)  All  quality  control  data  are 
reviewed; 

(2)  Patient  test  results  are  not  reported 
when  control  values  are  outside  the 
acceptable  range  established  by  the 
laboratory;  and 

(3)  Actions  are  taken  to  correct  the 
problems  which  led  to  the  unsatisfactory 
quality  control  results  and  the  corrective 
actions  are  documented. 

(d)  Standard.  The  laboratory  must 
have  a  mechanism  for  assuring  that 
corrective  action  is  taken  and  is 
documented  on  all  unacceptable 
proficiency  testing  results. 

(e)  Standard.  The  laboratory  must 
have  a  mechanism  to  assure  that 
specimens  are  not  tested  unless  the 
laboratory's  established  criteria  for 
acceptability  are  met  and  that  the 
authorized  person  ordering  the  test  is 
notified  of  the  condition  of  specimens 
not  meeting  the  laboratory's  criteria  for 
a  satisfactory  specimen  suitable  for 
testing  or  any  limitations  on  the 
reliability  of  the  test  results. 


(f]  Standard.  The  laboratory  must 
have  policies  and  procedures  for  an 
ongoing  program  to  assure  that 
employees  are  competent,  and  maintain 
their  competency,  to  perform  their  duties 
as  specified  by  the  laboratory.  Policies 
and  procedures  may  include  direct 
observation  of  routine  patient  test 
performance  as  well  as  analysis  of 
unknowns,  monitoring  the  reporting  of 
test  results,  or  other  activities  identified 
by  the  laboratory.  The  laboratory  must 
evaluate  employee  performance  by — 

(1]  Retesting  specimens  of  previously 
analyzed  specimens,  internal  blind 
proficiency  test  samples,  or  external 
proficiency  test  samples  (that  have 
already  been  reported  to  approved 
proficiency  testing  programs}  to  assess 
the  performance  levels  of  each  staff 
member  responsible  for  performing  and 
supervising  testing;  or 

(2)  Enrolling  in  external  proficiency 
testing  programs  to  the  extent  that  there 
are  programs  available  to  cover  all 
analyses  performed,  to  assess  an 
individual's  laboratory  performance. 
(The  proficiency  test  samples  are  in 
addition  to  those  required  in  Subpart  C 
of  this  part.)  For  cytology,  the  laboratory 
may  insert  into  the  workload  slides  from 
previously  reported  cases  as  blind 
samples  or  may  arrange  to  exchange 
cases  with  another  laboratory  for  the 
purpose  of  rescreening  slides  and 
comparing  results. 

(g)  Standard.  The  laboratory  must 
have  a  mechanism  for  assessing 
problems  identified  during  quality 
assurance  reviews  and  discussing  them 
with  the  staff  The  laboratory  must  take 
necessary  corrective  actions  to  prevent 
recurrences  and  make  available  to  HHS 
documentation  of  corrective  action. 

(h)  Standard.  The  laboratory  must 
evaluate  all  data  analysis  and  test 
reporting  systems  to  assure  that  the 
systems  perform  according  to 
specifications  and  provide  accurate  and 
reliable  reporting,  transmittal,  storage 
and  retrieval  of  data. 

(i)  Standard.  The  laboratory  must 
establish  and  follow  policies  and 
procedures  to  assure  that  all  complaints 
and  problems  reported  by  individuals  or 
facilities  who  order,  receive  and  use  its 
test  results  are  investigated  and  that  all 
necessary  corrective  actions  are 
instituted  and  documented. 

(j)  Standard.  The  laboratory  must 
maintain  records  of  its  quality  assurance 
program  and  document  all  corrective 
actions  taken  to  remedy  problems  it  has 
identiHed. 


Subpart  I— Inspection 

§  493.501    Condition:  Inspection. 

HHS  or  its  designees  may  conduct  an 
unannounced  inspection  of  any 
laboratory  at  any  time  during  its  hours 
of  operation.  HHS  may  deny  approval  to 
a  laboratory  for  a  period  of  at  least  one 
year  for  violation  of  any  of  the 
requirements  of  this  part  or  of  the  Social 
Security  Act,  subject  to  the  appeal  rights 
specified  in  Part  498  of  this  chapter. 

(a)  Standard.  The  laboratory  may  be 
required,  as  part  of  this  inspection,  to — 

(1]  Test  samples  (including  proficiency 
testing  samples)  or  perform  procedures 
as  HHS  requires; 

(2)  Allow  an  interview  of  all 
employees  of  the  laboratory; 

(3)  Allow  employees  to  be  observed 
performing  tests  (including  proficiency 
testing  specimens  provided  by  the 
inspection  team),  data  analysis  and 
reporting;  and 

(4)  Provide  copies  to  HHS  of  all 
records  and  data  it  requires. 

(b)  Standard.  All  records  and  data 
must  be  readily  accessible  and 
retrievable  within  a  reasonable  time 
frame  during  the  course  of  the 
inspection.  All  records  must  be 
available  for  at  least  two  years  unless 
other  time  frames  are  specified  in  this 
part  or  HHS  specifies  a  different 
interval  in  Appendix  C  of  the  State 
Operations  Manual  (HCFA  Pub.  7). 

(c)  Standard.  The  laboratory  must 
provide  all  information  and  data  needed 
to  make  a  determination  of  the 
laboratory's  status;  this  information  may 
be  requested  before,  during  or  after  the 
inspection. 

(d)  Standard.  The  laboratory  must 
notify  HHS  within  30  days  of  the 
effective  date  of  all  changes  in  directors, 
ownership  and  control,  location,  test 
specialties  and  subspecialties  offered, 
and  hours  of  operation. 

(e)  Standard.  The  laboratory  must 
successfully  participate  in  an  approved 
proficiency  testing  program  for  up  to  one 
year  before  inspection,  issuance  of  a 
CLIA  license  (or  letter  of  exemption)  or 
Medicare  or  Medicaid  approval  can  take 
place,  if  HHS  so  requires.  The 
laboratory  must  submit  the  results  of  the 
testing  to  HHS  before  inspection, 
approval  or  licensure  of  the  facility  can 
take  place. 

(f)  Standard.  HHS  may  reinspect  a 
laboratory  at  anytime  necessary  to 
evaluate  the  ability  of  the  laboratory  to 
provide  accurate  and  reliable  test 
results. 
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Subpart  J— CLIA  Requirements 
§  493.701    Basis  and  scope. 

(a)  This  subpart  applies  to 
laboratories  engaged  in  the  laboratory 
examination  of.  or  other  laboratory 
procedures  relating  to,  human 
specimens  solicited  or  accepted  in 
interstate  commerce,  directly  or 
indirectly,  for  the  purpose  of  providing 
information  for  the  diagnosis, 
prevention,  or  treatment  of  any  disease 
or  impairment,  or  the  assessment  of  the 
health,  of  human  beings.  All  screening 
procedures  are  included  as  well  as 
quantitative  testing  of  specimens  for  the 
presence  or  absence  of  any  substance, 
pathogen  or  other  analytes. 

(b)  This  subpart  does  not  apply  to — 

(1)  Any  laboratory  that  performs  100 
or  fewer  tests  during  any  calendar  yean 
however,  the  laboratory  must — 

(i)  Hold  an  unrevoked  or  unsuspcnded 
letter  of  exemption  for  low  volume  from 
HHS; 

(ii)  Provide  information  to  HHS  upon 
request,  permit  inspections,  and  make 
records  available  as  required  by 
§  493.501  of  this  part  for  licensed 
laboratories;  and 

(iii)  Perform  testing  that  HHS  has 
determined  poses  no  significant  threat 
to  public  health; 

(2)  Any  laboratory  operated  by  a 
licensed  physician,  osteopath,  dentist,  or 
podiatrist,  or  group  of  these  individuals 
in  any  combination  who  performs 
laboratory  tests  or  procedures  solely  as 
an  adjunct  to  the  treatment  of  the 
practitioner's  or  practitioners'  own 
patients; 

(3)  Any  laboratory  performing  tests  or 
other  procedures  solely  for  the  purpose 
of  determining  whether  to  write  an 
insurance  contract  or  determine 
eligibility  or  continued  eligibility  for 
insurance  payments;  and 

(4)  Any  laboratory  exempted  under 
section  353(1)  of  the  Public  Health 
Service  Act. 

§493.702    Definitions. 

As  used  in  this  subpart — 
"Act"  means  the  Public  Health 
Service  Act,  as  amended,  42  U.S.C.  201, 
et  seq.,  also  known  as  the  Clinical 
Laboratories  Improvement  Act  of  1967 
(CLIA). 

§  493.704    Licensure  application  and 
issuance. 

(a)  Licensure  application.  (1)  An 
application  for  the  issuance  or  renewal 
of  a  license  must  be  made  for  each 
laboratory  location  by  the  owner, 
director  or  authorized  representative  of 
the  laboratory  on  the  form  or  forms 
prescribed  by  HHS. 


(2)  The  application  for  renewal  of  a 
license  may  not  be  submitted  less  than 
30  days  nor  more  than  60  days  before 
the  expiration  date  of  the  license. 

(b)  Licensure  issuance  or  renewal.  (1) 
As  a  part  of  the  review  of  the 
application  for  issuance  or  renewal  of 
licensure.  HHS  may  require  the 
laboratory  to  furnish  additional 
information  needed  to  consider  the 
application.  HHS  also  reviews  the 
results  of  an  onsite  inspection  of  the 
laboratory's  premises,  performance  in 
proficiency  testing  and  compliance  with 
this  part.  If  HHS  determines  that  the 
laboratory  complies  with  the  standards 
and  other  requirements  of  CLIA  and 
provides  consistent  performance  of 
accurate  and  reliable  test  procedures 
and  services,  HHS  issues  an  initial  or  a 
renewal  license  with  respect  to  one  or 
more  specialties  or  subspecialties  as 
specified  in  §§493.243  through  493.281  of 
this  part. 

(2)  HHS  issues  initial  or  renewal 
licenses  for  a  period  of  at  least  one  year. 
If  no  changes  occur  that  affect  the 
licensure  status  of  the  laboratory,  HHS 
notifies  the  laboratory  of  its  continued 
approval  for  at  least  another  year.  If 
changes  occur  that  affect  the  licensure 
status  of  the  laboratory,  HHS  issues  a 
revised  license  reflecting  those  changes. 

(3)  If  HHS  does  not  issue  or  renew  a 
license  (in  whole  or  in  part),  HHS  gives 
the  laboratory  reasonable  notice  and 
issues  a  statement  of  grounds  on  which 
it  proposes  to  not  issue  or  renew  the 
license  or  any  part  of  it.  The  laboratory 
is  also  given  an  opportunity  to  request  a 
hearing  in  accordance  with  the 
provisions  of  Part  498  of  this  chapter. 

(4)  If  a  laboratory  applies  for  licensure 
in  any  specialty  or  subspecialty  for 
which  a  license  has  been  revoked  or 
application  for  a  license  has  been 
denied  by  HHS,  licensure  for  that 
specialty  or  subspecialty  will  not  be 
approved  until  at  least  one  year  elapses 
from  the  effective  date  of  the  adverse 
action.  HHS  may  waive  this  one  year 
period  if  the  laboratory  submits  good 
cause  for  the  waiver.  A  laboratory  that 
requests  reinstatement  after  this  one 
year  period  must  provide  assurance  that 
it  complies  with  this  subpart. 

(c)  Exception.  These  standards  for 
issuance  and  renewal  of  licenses  do  not 
apply  to  accredited  laboratories  if — 

(1)  HHS  determines  that  the  standards 
applied  by  an  accrediting  organization 
are  equal  to  or  more  stringent  than  the 
requirements  of  CLIA  and  of  these 
regulations; 

(2)  The  accrediting  organization 
assures  that  its  standards  are  met  by  the 
laboratory; 

(3)  The  accrediting  organization  and 
accredited  laboratories  make  available 


to  HHS  all  records  and  information 
required  by  these  regulations  and  permit 
inspections  as  required  by  HHS. 

(4)  The  laboratory  holds  an  unrevoked 
and  unsuspended  letter  of  exemption 
issued  in  accordance  with  §  493.710  of 
this  subpart. 

§  493.706    Revocation  and  suspension  of 
licenses  and  letters  of  exemption;  notice. 

(a)  A  laboratory  license  or  letter  of 
exemption  may  be  revoked  or 
suspended  whenever  HHS,  after 
reasonable  notice  and  opportunity  for  a 
hearing  to  the  owner  or  director  of  the 
laboratory  as  provided  in  Part  498  of  this 
chapter,  finds — 

(1)  In  the  case  of  a  license,  that  the 
owner,  director  or  any  employee  of  the 
laboratory  has  committed  any  of  the 
actions  specified  in  section  353(e)  of 
CLIA  or  has  not  met  the  requirements  of 
this  part;  or 

(2)  In  the  case  of  a  letter  of  exemption, 
that  the  laboratory  is  no  longer  eligible 
for  its  letter  of  exemption. 

(b)  Any  notice  issued  under  paragraph 
(a)  of  this  section  will  contain  a 
statement  of  the  proposed  action  and  of 
the  grounds  upon  which  HHS  proposes 
to  act. 

(c)  If  HHS  proposes  to  suspend  a 
license  or  letter  of  exemption  the  notice 
will  state — 

(1)  The  period  of  such  proposed 
suspension  or  the  action  required  to  end 
the  suspension;  and 

(2)  That  the  license  or  letter  will  be 
revoked  if  the  appropriate  remedial 
action  is  not  taken  within  the 
suspension  period. 

(d)  If  HHS  proposes  to  revoke  a 
license  or  letter  of  exemption,  the  notice 
will  state  the  specialty  or  subspecialty 
with  respect  to  which  the  license  or 
letter  of  exemption  will  no  longer  apply. 

§  493.708    Approval  of  accreditation  and 
State  licensure  programs;  notice. 

(a)  Approval  of  accreditation  and 
State  licensure  programs  is  based  on 
HHS'  determination  that  these  programs 
have  requirements  at  least  as  stringent 
as  those  contained  in  CLIA.  HHS,  in 
making  this  evaluation,  considers  each 
program's  standards,  standards 
enforcement  and  survey  procedures 
related  to:  quality  control;  maintenance 
of  records,  equipment  and  facilities; 
qualifications  of  personnel;  proficiency 
testing;  program  administration  related 
to  renewal  of  accreditation;  frequency 
and  comprehensiveness  of  onsite 
inspections;  and  maintenance  and 
availability  of  data  and  records  related 
to  accredited  laboratories. 

(b)  In  filing  an  application  for 
approval,  the  accrediting  organization  or 
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State  must  initially  provide  all 
information  and  data  HHS  determines 
necessary  to  determine  if  a  program  can 
be  approved  and  thereafter  must 
provide  all  information  needed  by  HHS 
to  determine  a  program's  continued 
approval.  The  accrediting  organization 
or  State  licensure  program  must — 

(1]  Provide  information  regarding  the 
accreditation  or  licensure,  specialties  or 
subspecialties  for  which  accreditation  or 
licensure  is  applicable  which 
accreditation  or  hcensure  is  applicable 
at  a  frequency  required  by  HHS;  and 

(2)  Notify  HHS  within  five  days  of  any 
changes  in  accreditation  or  licensure. 

(c)  HHS  may  require  an  accrediting 
organization  or  State  licensure  program 
to  sign  a  written  agreement  specifying 
the  terms  of  approval. 

(d)  If  HHS  determines  at  any  time  that 
the  accrediting  organization's  or  State 
licensure  program's  requirements  are  no 
longer  at  least  as  stringent  as  CLIA 
requirements,  HHS  will  notify  the 
accrediting  organization  or  State 
licensure  program  and  provide  a 
reasonable  period  of  time  for  revision.  If 
the  organization  or  State  licensure 
program  does  not  provide  satisfactory 
evidence  on  a  timely  basis  of  its 
continued  acceptability,  HHS  will  notify 
the  accrediting  organization  or  State 
licensure  program  of  the  bases  for 
revoking  approval.  The  notice  will  state 
that  the  provisions  of  section  353  of 
CLIA  and  42  CFR  Part  493  requiring 
licensure  will  apply  to  all  its  accredited 
or  licensed  laboratories  effective  30 
days  after  the  date  the  notice  is 
received.  HHS  will  also  notify  each 
laboratory  affected  by  this 
determination  that  its  exemption  from 
CLIA  licensure  is  not  in  effect  30  days 
after  the  date  the  notice  is  received  by 
the  accreditation  organization  or  State 
licensure  program. 

§  493.7 1 0    Letter  of  exemption. 

(a)  HHS  may  issue  a  letter  of 
exemption  to  a  laboratory  provided 
that— 

(1)  The  laboratory  owner  or 
authorized  representative  of  the 
laboratory  signs  an  agreement  to  permit 
inspections  as  required  by  HHS  and 
makes  available  records  and  other 
information  HHS  requires;  and 

(2)  The  laboratory  submits  an 
application  form  provided  by  HHS  that 
certifies  that  the  laboratory  is 


accredited  or  licensed  by  an  approved 
organization  or  State  licensure  program 
and  specifies  the  specialties  and 
subspecialties  for  which  the  laboratory 
is  accredited  or  licensed  and  the  date  or 
dates  of  accreditation  or  licensure. 

(b)  If  a  laboratory  fails  to  comply  with 
the  requirements  of  this  part,  the 
laboratory  will  no  longer  be  eligible  for 
a  letter  of  exemption  and  is  subject  to 
the  revocation  and  suspension 
procedures  described  in  S  493.706  of  this 
subpart. 

Appendix  A — Laboratory  Director 
Qualification  Requirements  Before 
[Effective  Date  of  Regulations] 

With  respect  to  individuals  first  qualifying 
as  laboratory  directors  before  July  1. 1971,  an 
individual  who  was  responsible  for  the 
direction  of  a  clinical  latwratory  for  12 
months  l>etween  July  1, 1961,  and  fanuary  1, 
1968,  and,  in  addition,  met  one  of  the 
following  requirements  in  paragraphs  (a) 
through  (d)  by  ]uly  1, 1971,  is  qualified  to  be  a 
laboratory  director  under  S  493.401. 

(a)  The  individual  was  a  physician  and 
after  graduation  had  at  least  4  years  of 
pertinent  full-time  clinical  laboratory 
experience; 

(b)  The  individual  held  a  master's  degree 
from  an  accredited  institution  with  a 
chemical,  physical,  or  biological  science  as  a 
major  subject  and  after  graduation  had  at 
least  four  years  of  pertinent  full-time  cUnical 
laboratory  experience; 

(c)  The  individual  held  a  bachelor's  degree 
from  an  accredited  institution  with  a 
chemical,  physical,  or  biological  science  as  a 
major  subject  and  after  graduation  had  at 
least  six  years  of  pertinent  full-time  clinical 
laboratory  experience;  or 

(d)  The  individual  achieved  a  satisfactory 
grade  through  an  examination  conducted  by 
or  under  sponsorship  of  the  U.S.  Public 
Health  Service  on  or  before  July  1, 1970. 

Note:  The  January  1, 1968  date  for  meeting 
the  12  months  laboratory  direction 
requirement  in  this  appendix  may  be 
extended  one  year  for  each  year  of  full-time 
clinical  laboratory  experience  obtained 
before  January  1, 1968  required  by  State  law 
for  a  clinical  laboratory  director  license.  An 
exception  to  the  July  1,  1971  qualifying  date 
was  made  provided  the  individual  requested 
approval  of  his  or  her  qualifications  by 
October  21, 1975  and  had  t>een  employed  in 
an  approved  clinical  laboratory  for  at  least 
three  of  the  five  years  preceding  the  date  of 
submission  of  his  or  her  quahfications. 

Appendix  B — Technologist 
Requirements  before  July  1. 1971 

With  respect  to  individuals  first  qualifying 
as  technologist  before  July  1, 1971,  an 


individual  who  met  the  following 
requirements  in  paragraphs  (a)  and  |b)  is  now 
qualified  to  be  a  supervisor  under  §  493.409. 

(aj  The  individual  was  performing  the 
duties  of  a  clinical  laboratory  technologist  at 
any  time  between  July  1, 1961,  and  January  1. 
1968,  and 

(b)  The  individual  has  had  at  least  ten 
years  of  p>ertinent  clinical  laboratory 
experience  before  January  1, 1968.  This 
required  experience  may  be  substituted  by 
education  as  follows: 

A  minimum  of  30  semester  hours  of  credit 
from  an  approved  school  of  medical 
technology  or  toward  a  bachelor's  degree 
from  an  accredited  institution  with  a 
chemical,  physical,  or  biological  science  as 
his  or  her  major  subject  is  equivalent  to  two 
years  of  experience.  Additional  education  is 
equated  at  the  rate  of  15  semester  hours  of 
credit  for  one  year  of  experience. 

(c)  Before  [effective  date  of  these 
regulations!,  the  individual  achieved  a 
satisfactory  grade  in  a  proficiency 
examination  approved  by  HHS. 

Appendix  C — Cytotechnologist 
Requirements  Before  (Effective  Date  of 
Regulations] 

With  respect  to  individuals  first  qualifying 
as  a  cytotechnologist  before  July  1, 1969.  an 
individual  who  met  one  of  the  following 
requirements  in  paragraph  (a)  and  (b)  is 
qualified  to  be  cytotechnologist  under 
i  493.415. 

(a)  Before  January  1, 1969,  the  individual 
has: 

(1)  Been  graduated  from  high  school; 

(2)  Completed  six  months  of  training  in 
cytotechnology  in  a  laboratory  directed  by  a 
pathologist  or  other  physician  recognized  as  a 
specialist  in  cytology;  and 

(3)  Completed  two  years  of  full-time 
supervised  experience  in  cytotechnology. 

(b)  Before  [effective  date  of  these 
regulations],  the  individual  achieved  a 
satisfactory  grade  in  a  proficiency 
examination  approved  by  HHS. 
(Catalog  of  Federal  Domestic  Programs  No. 
13.714 — Medical  Assistance  Program;  No. 
13.773,  Medicare — Hospital  Insurance 
Program;  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  June  22, 1988. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  June  24, 1988. 
Otis  R.  Bowen, 
Secretary. 
[FR  Doc.  8&-17623  Filed  &-2-88:  3M  pm] 
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This  section  of  the   FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Ckxle  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Docunients. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  88-127] 
7  CFR  Part  301 
Mediterranean  Fruit  Ry 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

summary:  We  are  quarantining  an  area 
in  Los  Angeles  County  in  California 
because  of  the  Mediterranean  fruit  fly 
and  restricting  the  interstate  movement 
of  regulated  articles  from  the 
quarantined  area.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  spread  of  the  Mediterranean 
fruit  fly  into  noninfested  areas  of  the 
United  States. 

DATES:  Interim  rule  effective  August  2. 
1988.  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  October  7, 1988. 
ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA,  Room  1143.  South  Building.  P.O. 
Box  96464.  Washington.  DC  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-127.  Comments 
received  may  be  inspected  at  Room  1141 
of  the  South  Building  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eddie  Elder.  Chief  Operations  Officer, 
Domestic  and  Emer^gency  Operations. 
Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  661.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-438-6365. 
SUPPLEMENTARY  INFORMATION: 

Background 

We  are  amending  the  "Domestic 


Quarantine  Notices"  by  adding  a  new 
§  301.78,  "Mediterranean  Fruit  Fly" 
(referred  to  below  as  the  regulations). 
These  regulations  quarantine  an  area  in 
Los  Angeles  County,  California,  because 
of  the  Mediterranean  fruit  fly  and 
restrict  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area. 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables, 
especially  citrus  fruits.  The 
Mediterranean  fruit  fly  can  cause 
serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

Recent  trapping  surveys  by  inspectors 
of  California  state  and  county  agencies 
and  by  inspectors  of  Plant  Protection 
and  Quarantine  (PPQ),  a  unit  within  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  U.S.  Department  of 
Agriculture  (USDA),  reveal  that  portions 
of  Los  Angeles  County,  California  are 
infested  with  the  Mediterranean  fruit  fly. 
Specifically,  inspectors  collected  two 
female  Mediterranean  fruit  flies  in  traps 
in  the  Northridge  area  of  Los  Angeles 
County  on  July  20, 1988.  Since  that  time, 
one  additional  male  and  one  additional 
female  Mediterranean  fruit  flies  have 
been  collected  in  the  same  area.  The 
Mediterranean  fruit  fly  is  not  known  to 
occur  anywhere  else  in  the  United 
States,  except  in  Hawaii. 

Officials  of  state  agencies  of 
California  have  begun  an  intensive 
Mediterranean  fruit  fly  eradication 
program  in  the  quarantined  area  in 
California.  Also,  as  explained  below, 
California  has  taken  action  to  restrict 
the  intrastate  movement  of  certain 
articles  from  the  quarantined  area  to 
prevent  the  artificial  spread  of  the 
Mediterranean  fruit  fly  within 
California.  However,  it  is  also  necessary 
to  restrict  the  interstate  movement  of 
certain  articles  from  the  quarantined 
area  to  prevent  the  artificial  spread  of 
the  Mediterranean  fruit  fly  to 
noninfested  areas  in  other  states. 
Accordingly,  to  prevent  spread  of  the 
Mediterranean  fruit  fly,  this  document 
establishes  Federal  regulations,  which 
are  described  below  by  section. 


Restrictions  on  Interstate  Movement  of 
Regulated  Articles  (§  301.78) 

Section  301.78  prohibits  any  person 
from  moving  any  regulated  article 
interstate  from  any  quarantined  area 
except  in  accordance  with  conditions 
prescribed  in  the  regulations.  For 
informational  purposes,  a  footnote 
(footnote  1)  has  been  added  to  reference 
the  authority  of  an  employee  to  stop  and 
inspect  persons  and  means  of 
conveyance,  and  to  seize,  quarantine, 
treat,  apply  remedial  measures  to,  or 
otherwise  dispose  of  regulated  articles 
as  provided  in  section  10  of  the  Plant 
Quarantine  Act  (7  U.S.C.  164a)  and 
sections  105  and  107  of  the  Federal  Plant 
Pest  Act  (7  U.S.C.  150dd,  150ff). 

Definitions  (§  301.78-1) 

Section  301.78-1  contains,  for 
informational  purposes,  defmitions  of 
the  following  terms:  "Certificate," 
"Compliance  Agreement." 
"Administrator."  "Infestation," 
"Inspector,"  "Interstate,"  "Limited 
permit,"  "Mediterranean  fruit  fly," 
"Moved,"  "Person."  "Plant  Protection 
and  Quarantine."  "Quarantined  Area," 
"Regulated  article"  and  "State." 

Regulated  Articles  (§  301.78-^2) 

The  regulations  impose  conditions  on 
the  interstate  movement  of  those  articles 
that  present  a  significant  risk  of 
spreading  Mediterranean  fruit  fly  if 
moved  without  restrictions  from 
quarantined  areas  into  or  through 
noninfested  areas.  These  articles,  which 
are  designated  as  regulated  articles, 
may  not  be  moved  interstate  from 
quarantined  areas  except  in  accordance 
with  conditions  speciHed  in  §§  301.76-4 
through  301.78-10. 

Section  301.78-2  designates  as 
regulated  articles  a  number  of  fruits, 
nuts,  vegetables.- and  berries,  and  soil 
within  the  drip  line  of  plants  that 
produce  the  fruits,  nuts,  vegetables,  or 
berries.  Based  on  research  and 
experience,  the  articles  listed  in 
§  301.78-2  (a)  and  (b)  as  regulated 
articles  are  articles  that  are  likely  to 
cause  spread  of  the  Mediterranean  fruit 
fly.  In  addition,  %  301.78-2{c)  allows 
designation  of  any  other  product,  article, 
or  means  of  conveyance  as  a  regulated 
article  if  an  inspector  determines  that  it 
presents  a  risk  of  spreading  the 
Mediterranean  fruit  fly  and  notiHes  the 
person  in  possession  of  the  product. 
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article,  or  means  of  conveyance  that  it  is 
subject  to  the  restrictions  in  the 
regulations.  This  provision  for  "any 
other  product,  article,  or  means  of 
conveyance"  allows  an  inspector  who 
discovers  a  risk  of  spreading 
Mediterranean  fruit  fly  (e.g.,  a  truck  with 
Medfly  pupae  in  cracks  in  the 
floorboards)  to  regulate  the  affected 
articles  immediately,  by  informing  the 
person  in  possession  of  the  product, 
article,  or  means  of  conveyance  that  it  is 
being  regulated. 

Fruits,  nuts,  vegetables,  or  berries  that 
are  canned,  dried,  or  frozen  below 
-ir.a'C.  (0*F.)  are  not  included  as 
regulated  articles  since  the 
Mediterranean  fruit  fly  could  not  survive 
under  those  conditions. 

Quarantined  Areas  (§  301.78-3) 

As  stated  in  S  301.7&-3(a),  it  is 
necessary  to  quarantine  areas  in  which 
the  Mediterranean  fruit  fly  has  been 
found  by  an  inspector,  areas  in  which 
the  Administrator  has  reason  to  believe 
the  Mediterranean  fruit  fly  is  present, 
and  areas  the  Administrator  considers 
necessary  to  quarantine  because  of  their 
proximity  to  the  Mediterranean  fruit  fly 
or  their  inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  Mediterranean  fruit  flies  have 
been  found. 

Section  301.78-3(a)  further  provides 
that  less  than  an  entire  state  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  (1) 
the  state  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 
equivalent  to  those  that  are  imposed  by 
our  regulations  with  respect  to  the 
interstate  movement  of  these  articles; 
and  (2)  quarantining  less  than  the  entire 
state  will  prevent  the  interstate  spread 
of  the  Mediterranean  fruit  fly.  These 
determinations  would  indicate  that 
infestations  are  confined  to  the 
quarantined  areas  and  eliminate  the 
need  for  designating  an  entire  state  as  a 
quarantined  area. 

In  accordance  with  these  criteria,  we 
are  designating  as  a  quarantined  area  an 
area  in  Los  Angeles  County  in 
California.  This  area  is  as  follows: 

Los  Angeles  County 

That  portion  of  the  county  bounded  by  a 
line  beginning  at  the  intersection  of  Highway 
118  and  Oe  Soto  Avenue,  then  south  along  De 
Soto  Avenue  to  its  intersection  with 
Vanowen  Street,  then  east  along  Vanowen 
Street  to  its  intersection  with  Corbin  Avenue, 
then  south  along  Corbin  Avenue  to  its 
intersection  with  Highway  101.  then  east 
along  Highway  101  to  its  intersection  with 
Burbank  Boulevard,  then  east  along  Burbank 
Boulevard  to  its  intersection  with  Balboa 
Boulevard,  then  north  along  Balboa 


Boulevard  to  its  intersection  with  Victory 
Boulevard,  then  east  along  Victory  Boulevard 
to  its  intersection  with  Woodman  Avenue, 
then  north  along  Woodman  Avenue  to  its 
intersection  with  Highway  118.  then  west 
along  Highway  118  to  its  intersection  with 
Sepulveda  Boulevard,  then  north  along 
Sepulveda  Boulevard  to  its  intersection  with 
Rinaldi  Street,  then  west  along  Rinaldi  Street 
to  its  intersection  with  Tampa  Avenue,  then 
south  along  Tampa  Avenue  to  its  intersection 
with  Highway  118,  then  west  along  Highway 
118  to  the  point  of  beginning. 

It  is  necessary  to  designate  this 
portion  of  Los  Angeles  County  as  a 
quarantined  area  because  it  is  an  area 
in  which  the  Mediterranean  fruit  fly  has 
been  found,  or  in  which  the 
Administrator  has  reason  to  believe  the 
Mediterranean  fruit  fly  is  present,  or  an 
area  necessary  to  regulate  because  of  its 
proximity  to  the  Mediterranean  fruit  fly 
or  its  inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  Mediterranean  fruit  fly  has  been 
found. 

There  does  not  appear  to  be  any 
reason  to  designate  any  other 
quarantined  areas  in  California  other 
than  those  areas  specified  above. 
California  has  adopted  and  is  enforcing 
regulations  imposing  restrictions  on  the 
intrastate  movement  of  the  regulated 
articles  that  are  equivalent  to  those 
imposed  on  the  interstate  movement  of 
regulated  articles  under  this  subpart. 

Section  301.78-3{b)  provides  that  the 
Administrator  or  an  inspector  may 
designate  an  area  as  a  quarantined  area 
without  publication  in  the  Federal 
Register  if  there  is  a  basis  for  listing  the 
area  as  a  quarantined  area  under 
§  301.78-3(a)  and  if  the  owner  or  person 
in  possession  of  the  area  to  be 
quarantined  is  given  written  notice  of 
this  action.  This  is  necessary  in  order  to 
prevent  spread  of  the  Mediterranean 
fruit  fly  before  restrictions  can  be 
published  in  the  Federal  Register 
concerning  the  interstate  movement  of 
regulated  articles  from  the  designated 
area. 

Conditions  Governing  the  Interstate 
Movement  of  Regulated  Articles  From 
Quarantined  Areas  (SS  301.78-4  Through 
301.78-10) 

Section  301.78-4 

Section  301.78-4(a)  requires  regulated 
articles  moved  interstate  from 
quarantined  areas  to  be  accompanied  by 
a  certificate  or  limited  permit  issued  and 
attached  as  prescribed  by  §§  301.78-5 
through  301.7&-10.  unless  moved  as 
prescribed  in  S  301.78-4(b). 

Section  301.78-4(b)  allows  a  regulated 
article  to  move  interstate  without  a 
certificate  or  limited  permit  if  the  article 
originates  outside  of  a  quarantined  area. 


if  it  is  moved  through  the  quarantined 
area  without  stopping  except  for 
refueling  or  for  traffic  conditions  such  as 
traffic  lights  and  stop  signs,  if  it  is 
shipped  in  an  enclosed  vehicle  or  is 
completely  covered  so  as  to  prevent 
access  by  Mediterranean  fruit  flies,  if 
the  point  of  origin  is  clearly  indicated  on 
shipping  documents,  and  if  the  enclosed 
vehicle  or  the  enclosure  which  contains 
the  regulated  article  is  not  opened, 
unpacked,  or  unloaded  in  the 
quarantined  area. 

Also,  S  301.7&-4(c]  allows  the 
Department  to  move  interstate  regulated 
articles  without  a  certificate  or  limited 
permit  for  experimental  or  scientific 
purposes.  However,  they  must  be  moved 
in  accordance  with  a  permit  issued  by 
the  Administrator,  under  conditions  that 
prevent  the  spread  of  Mediterranean 
fruit  fly. 

Section  301.78-4  contains  a  footnote 
(number  2)  to  remind  persons  of  other 
applicable  domestic  plant  quarantine 
and  regulation  requirements  that  need  tc 
be  met  for  interstate  movement. 

Section  301.78-5 

Under  Federal  domestic  plant 
quarantine  programs,  there  is  a 
difference  between  the  use  of 
certificates  and  limited  permits. 
Certificates  are  issued  for  regulated 
articles  upon  a  finding  by  an  inspector 
that,  because  of  certain  conditions  (e.g.. 
the  article  is  free  of  Mediterranean  fruit 
fly],  there  is  an  absence  of  a  pest  risk 
prior  to  movement.  Regulated  articles 
accompanied  by  a  certificate  can  be 
moved  interstate  without  further 
restrictions  being  imposed.  Limited 
permits  are  issued  for  regulated  articles 
when  an  inspector  has  determined  that, 
because  of  a  possible  pest  risk,  such 
articles  may  be  safely  moved  interstate 
only  subject  to  further  restrictions,  such 
as  movement  to  limited  areas  and 
movement  for  limited  purposes.  Section 
301.78-5  explains  the  conditions  for 
issuing  a  certificate  or  limited  permit. 

Specifically,  {  301.78-5(a)  provides 
that  a  certificate  shall  be  issued  by  an 
inspector  for  the  movement  of  a 
regulated  article  if  the  inspector 
determines  that  the  article:  (1)  Is  free  of 
Mediterranean  fruit  fly,  has  been  treated 
under  direction  of  an  inspector  in 
accordance  with  §  301.78-10,  or  comes 
from  a  premise  of  origin  which  is  free 
from  Mediterranean  fruit  fly  and  has  not 
been  exposed  to  Mediterranean  fruit  fly; 
(2)  will  be  moved  in  compliance  with 
any  additional  emergency  conditions 
deemed  necessary  to  prevent  the  spread 
of  Mediterranean  fruit  fly  pursuant  to 
section  105  of  the  Federal  Plant  Pest  Act; 
and  (3)  is  eligible  for  unrestricted 
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movement  under  all  other  federal 
domestic  plant  quarantines  and 
regulations  applicable  to  that  article. 

Section  301.78-5[b)  provides  for  the 
issuance  of  a  limited  permit  (in  lieu  of  a 
certificate)  by  an  inspector  for 
movement  of  a  regulated  article  if  the 
inspector  determines  that  the  article  is 
to  be  moved  to  a  specific  destination  for 
specified  handling,  utilization  or 
processing,  and  that  the  movement  will 
not  result  in  the  spread  of 
Mediterranean  fruit  fly. 

Section  301.78-5(c)  allows  any  person 
who  has  entered  into  and  is  operating 
under  a  compliance  agreement  to 
execute  a  certificate  or  limited  permit 
for  the  interstate  movement  of  a 
regulated  article  after  an  inspection  has 
made  a  determination  that  the  article  is 
eligible  for  a  certificate  or  limited  permit 
in  accordance  with  §  301.78-5  (a)  or  (b). 

Also,  S  301.7&-5(d)  contains 
provisions  for  the  withdrawal  of  a 
certificate  or  limited  permit  by  an 
inspector  upon  a  determination  by  the 
inspector  that  the  holder  of  the 
certificate  or  limited  permit  has  not 
complied  with  conditions  for  the  use  of 
the  document.  This  section  also  contains 
provisons  for  notifying  the  holder  of  the 
reasons  for  the  withdrawal  and  for 
holding  a  hearing  if  there  is  any  conflict 
concerning  any  material  fact. 


Section  301.78-6 

Section  301.78-6  provides  for  the 
issuance  and  cancellation  of  compliance 
agreements.  Specifically,  compliance 
agreements  can  be  entered  into  by  any 
person  engaged  in  growing,  handling,  or 
moving  regulated  articles  who  agrees  in 
writing  to  comply  with  the  provisions  of 
§  301.78.  Compliance  agreements  are 
provided  for  the  convenience  of  persons 
who  are  involved  in  frequent  shipments 
of  regulated  articles  from  quarantined 
areas;  they  are  written  to  ensure  that 
persons  issuing  certificates  or  limited 
permits  are  knowledgeable  with  respect 
to  the  requirements  of  §  301.78  and  have 
agreed  to  comply  with  them. 

Section  301.78-6  also  provides  that  an 
inspector  supervising  enforcement  of  a 
compliance  agreement  may  cancel  the 
agreement  upon  finding  that  a  person 
who  has  entered  into  the  agreement  has 
failed  to  comply  with  any  of  the 
provisions  of  the  regulations.  The 
inspector  will  notify  the  holder  of  the 
compliance  agreement  of  the  reasons  for 
cancellation  and  offer  an  opportunity  for 
a  hearing  to  resolve  any  conflicts  of 
material  fact.  This  section  contains  a 
footnote  (number  4]  to  explain  where 
compliance  agreement  forms  can  be 
obtained. 


Sections  301.78-7,  301.78-8  and 301.78-9 

Section  301.78-7  provides  that  any 
person  who  desires  a  certificate  or 
limited  permit  to  move  regulated  articles 
should  request  that  an  inspector  issue  a 
certificate  or  limited  permit  as  far  in 
advance  of  movement  as  possible  (no 
less  than  48  hours  before  the  desired 
movement).  A  footnote  (number  3)  is 
added  for  informational  purposes  to 
indicate  how  to  contact  the  inspectors 
for  inspection  or  how  to  obtain 
additional  information  from  offices  of 
Plant  Protection  and  Quarantine. 

Section  301.78-8  requires  the 
certificate  or  limited  permit  issued  for 
the  movement  of  the  regulated  article  to 
be  attached  to  the  regulated  article,  or  to 
a  container  carrying  the  regulated 
article,  or  to  the  accompanying  waybill 
or  other  shipping  document  during  the 
interstate  movement. 

These  provisions  are  necessary  for 
enforcement  purposes  and  to  ensure  that 
persons  desiring  inspection  services  can 
obtain  them  before  the  intended 
movement  date. 

Section  301.78-9  explains  the  APHIS 
policy  that  services  of  an  inspector  that 
are  needed  to  comply  with  the 
provisions  of  the  quarantine  and 
regulations  in  §  301.78  are  provided 
without  cost  during  normal  business 
hours,  but  that  will  not  be  responsible 
for  any  other  costs  or  charges. 

Section  301.78-10 

Section  301.78-10  identifies  as 
authorized  treatments  those  treatments 
for  the  Mediterranean  fruit  fiy  that  are 
contained  in  the  Plant  Protection  and 
Quarantine  Treatment  Manual. 
Research  has  determined  that  these 
treatments  would  be  adequate  to 
destroy  the  Mediterranean  fruit  fiy. 
Treatment  schedules  have  not  been 
developed  for  all  regulated  articles; 
however,  an  individual  may  obtain  a 
certificate  or  limited  permit  for  the 
interstate  movement  of  some  regulated 
articles  by  complying  with  the 
inspection  provisions  of  §  301.78-5  (a), 
(b)  or  (c),  as  an  alternative  to  treatment 
of  those  articles.  The  treatment  schedule 
for  tomato,  and  bell  pepper  and  tomato 
in  §  301.78-10  are  as  follows: 

(a)  Tomato:  Fumigation  with  methyl 
bromide  at  normal  atmosphere  pressure  with 
32  g/m'for  3V4  hours  at  21"C.  (70°F.)  or 
above. 

(b)  Bell  pepper  and  tomato:  Heat  the  article 
by  saturated  water  vapor  at  44.44*C.  (n2*F.) 
until  approximate  center  of  article  reaches 
44.44°C.  (112'F.)  and  maintain  at  44.44'C. 
(112*F.]  for  8V4  hours,  then  immediately  cool. 

Note. — Commodities  should  be  tested  by 
the  shipper  at  the  44.44"C.  (112"F.) 
temperature  to  determine  each  commodity's 
tolerance  to  the  treatment  before  commercial 


treatments  are  attempted.  Pretreatment 
conditioning  is  optional.  Such  conditioning  is 
the  responsibility  of  the  shipper  and  would 
be  conducted  in  accordance  with  procedures 
the  shipper  believes  necessary.  It  is  common 
to  perform  pretreatment  conditioning. 

Emergency  Action 

lames  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  In8p>ection 
Service,  has  determined  that  an 
emergency  situation  exists,  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  Because  the  Mediterranean 
fruit  fly  could  be  spread  artifically  to 
noninfested  areas  of  the  United  States,  it 
is  necessary  to  act  immediately  to 
control  its  spread. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
emergency  conditions,  there  is  good 
cause  under  5  U.S.C.  553(d)(3)  for 
making  this  interim  rule  effective  upon 
signature.  We  will  consider  comments 
postmarked  or  received  within  60  days 
of  publication  of  this  interim  rule  in  the 
Federal  Register.  Any  amendments  we 
make  to  this  interim  rule  as  a  result  of 
these  comments  wrill  be  published  in  the 
Federal  Register  as  soon  as  possible 
following  the  close  of  the  comment 
period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  regulation  affects  the  interstate 
movement  of  regulated  articles  from  a 
portion  of  Los  Angeles  County, 
California.  It  appears  that  there  is  very 
little  commercial  activity  that  may  be 
affected  by  this  rule  in  the  quarantined 
area.  Specifically,  the  quarantined  area 
is  comprised  of  private  residences  and 
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small  wholesale  dealers  and  shops.  The 
small  entities  that  may  be  affected  by 
this  regulation  appear  to  consist  of 
approximately  80  nurseries,  5  open  fruit 
stands.  2  community  gardens,  two 
regularly  scheduled  swap  meets  (flea 
markets),  3  caterers  who  send  lunch 
"chuckwagons"  to  job  sites  in  the 
quarantined  area,  1  airport  with  no 
scheduled  passenger  flights,  1  tomato 
and  pepper  grower  with  approximately 
4000  plants  on  a  V^-acre  field,  and  1 
tomato  grower  with  a  3  acre  field,  both 
of  whom  sell  their  products  locally  at 
roadside  stands. 

Although  these  are  small  entities,  they 
sell  regulated  articles  primarily  for  local 
intrastate,  not  interstate,  movement. 
Also,  many  of  the  retail  shops  and 
nurseries  sell  other  items  in  addition  to 
the  regulated  articles  so  that  the  effect, 
if  any,  of  this  regulation  on  these  entities 
appears  to  be  minimal.  Further,  the 
number  of  affected  entities  is  small 
compared  with  the  thousands  of  small 
entities  that  move  these  articles 
interstate  from  nonquarantined  areas  in 
California  and  other  states. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
V.S.C.  3907  etseq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases.  Plant  pests,  Plants 
(Agriculture),  Quarantine, 
Transportation,  Mediterranean  fruit  fly. 
Incorporation  by  reference. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly.  7  CFR  Part  301  is 
amended  to  read  as  follows: 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd.  ISOee.  ISOff;  161, 
162.  and  167;  7  CFR  2.17,  2  51.  and  371.2. 


2.  Part  301  is  amended  by  adding  a 
new  "Subpart — Mediterranean  Fruit 
Fly"  to  read  as  follows: 

Subpart— Mcdttanwwan  Fruit  Fly 

Sec. 

301.78    Restrictions  on  interstate  movement 

of  regulated  articles. 
301.78-1    Defmitions. 
301.78-2    Regulated  articles. 
301.78-3    Quarantined  areas. 
301.78-4    Conditions  governing  the  interstate 

movement  of  regulated  articles  from 

quarantined  areas. 
301.78-5    Issuance  and  cancellation  of 

certificates  and  limited  permits. 
301.78-6    Compliance  agreement  and 

cancellation. 
301.78-7    Assembly  and  inspection  of 

regulated  articles. 
301.78-8    Attachment  and  disposition  of 

certificates  and  limited  permits. 
301.78-9    Costs  and  charges. 
301.78-10    Treatments. 

Subpart — Mediterranean  Fruit  Fly 

§  301.78    Restrictions  on  interstate 
movement  of  regulated  articles. 

No  person  shall  move  interstate  from 
any  quarantined  area  any  regulated 
article  except  in  accordance  with  this 
subpart.* 

§  301.78-1    Definitions. 

In  this  subpart  the  following 
definitions  apply: 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  or  any  officer  or  employee  of 
the  United  States  Department  of 
Agriculture  to  whom  the  Administrator 
has  delegated  authority  to  act  in  his  or 
her  stead. 

Certificate.  A  document  in  which  an 
inspector  or  person  operating  under  a 
compliance  agreement  affirms  that  a 
specified  regulated  article  is  free  of 
Mediterranean  fruit  fly  and  may  be 
moved  interstate  to  any  destination. 

Compliance  agreement.  A  written 
agreement  between  Plant  Protection  and 
Quarantine  and  a  person  engaged  in 
growing,  handling,  or  moving  regulated 
articles,  wherein  the  person  agrees  to 
comply  with  the  provisions  of  this 
subpart  and  any  conditions  imposed 
pursuant  to  it. 

Infestation.  The  presence  of  the 
Mediterranean  fruit  fly  or  the  existence 
of  circumstances  that  make  it 
reasonable  to  believe  that  the 
Mediterranean  fruit  fly  is  present. 


'  Any  properly  identified  employee  is  authorized 
to  stop  and  inspecci  persons  and  means  of 
conveyance,  and  to  seize,  quarantine,  treat,  apply 
other  remedial  measures  to  destroy,  or  otherwise 
dispose  of  regulated  articles  as  provided  in  section 
10  of  the  Plant  Quarantine  Act  (7  U.S.C.  164a)  and 
sections  lOS  and  107  of  the  Federal  PianI  Pest  Act  (7 
U.S.C.  ISOdd.  ISOff). 


Inspector.  Any  employee  of  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  or  other 
person  authorized  by  the  Administrator 
to  enforce  this  subpart. 

Interstate.  From  any  state  into  or 
through  any  other  state. 

Limited  permit.  A  document  in  which 
an  inspector  or  person  operating  under  a 
compliance  agreement  affirms  that  the 
regulated  article  identified  on  the 
document  is  eligible  for  interstate 
movement  in  accordance  with  S  301.78- 
5(b]  of  this  subpart  only  to  a  specified 
destination  and  only  in  accordance  with 
specified  conditions. 

Mediterranean  fruit  fly.  The  insect 
known  as  Mediterranean  fruit  fly 
[Ceratitis  capitata  (Wiedemann))  in  any 
stage  of  development. 

Moved  (Move,  Movement).  Shipped, 
offered  for  shipment  to  a  common 
carrier,  received  for  transportation  or 
transported  by  a  common  carrier,  or 
carried,  transported,  moved,  or  allowed 
to  be  moved. 

Person.  Any  association,  company, 
corporation,  firm,  individual,  joint  stock 
company,  partnership,  society,  or  any 
other  legal  entity. 

Plant  Protection  and  Quarantine. 
Plant  Protection  and  Quarantine. 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture. 

Quarantined  area.  Any  state,  or  any 
portion  of  a  state,  listed  in  §  301.78-3(c) 
of  this  subpart  or  otherwise  designated 
as  a  quarantined  area  in  accordance 
with  S  301.78-3(b)  of  this  subpart. 

Regulated  article.  Any  article  listed  in 
§  301.78-2  (a)  or  (b)  of  this  subpart  or 
otherwise  designated  as  a  regulated 
article  in  accordance  with  S  301.7&-2(c) 
of  this  subpart. 

State.  The  District  of  Columbia,  Puerto 
Rico,  the  Northern  Mariana  Islands,  or 
any  state,  territory  or  possession  of  the 
United  States. 

§301.78-2    Regulated  articles. 

The  following  are  regulated  articles: 

(a)  The  following  fruits,  nuts, 
vegetables  and  berries: 
Almond  with  husk  [Prunus  dulcis  (P. 

amygdalus)) 
Apple  [Malus  sylvestris] 
Apricot  [Prunus  armeniaca] 
Avocado  [Persea  americana] 
Black  Myrobaian  (Terminalia  cherbula] 
Cherries  (sweet  and  sour)  [Prunus  avium,  P. 

cerasus) 
Citrus  citron  [Citrus  medico] 
Date  [Phoenix  dactyiifero) 
Fig  [Ficus  corica] 
Grape  [Vitis  app.) 
Grapefruit  [Citrus  paradisi] 
Cuava  (Psidium  guajava)  >- 
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lapanese  persimmon  (Diospyros  kaki] 

Japanese  plum  [Prunus  salicina] 

Kiwi  (Actinidia  chinensis] 

Kumquat  [FortunelJa  japonica] 

Lemon  [Citrus  Jimon]  (smooth-skinned  lemon 

of  commerce  that  is  cleaned  and  waxed) 
Lime,  sweet  [Citrus  aumntiifolia] 
Loquat  [Eriobotrya  Japonica] 
Mandarin  orange  [Citrus  reticulata] 

(tangerine) 
Mango  [Mangifera  indica] 
Mock  orange  [Murraya  exotica) 
Mountain  apple  [Syzigium  malaccense 

[Eugenia  malaccensis] 
Natal  plum  [Carissa  macrocarpa] 
Nectarine  [Prunus  persica  var.  nectarina] 
Olive  [Olea  europea] 
Opuntia  cactus  [Opuntia  spp.) 
Orange,  calamondin  [Citrus  riticulota  x. 

Fortune  lla] 
Orange,  Chinese  [Fortunella  japonica] 
Orange,  king  [Citrus  reticulata  x.  C.  sinensis] 
Orange,  sweet  [Citrus  sinensis] 
Orange.  Unshu  [Citrus  reticulata  var.  Unshu] 
Papaya  [Carica  papaya] 
Peach  [Prunus  persica] 
Pear  [Pyrus  communis] 
Pepper  [Capsicum  frutescens,  C.  annuum] 
Pineapple  guava  [Feijoa  sellowiana] 
Plum  [Prunus  americana] 
Pomegranate  [Punico  granatum] 
Pomiform  guajava  [Psidium  guajava 

Pomiferum] 
Prune  [Prunus  domestica] 
Pummelo  [Citrus  grandis] 
Pyriform  guajava  [Psidium  guajava  Pyriform] 
Quince  [Cydonia  oblonga] 
Rose  apple  [Eugenia  jambos] 
Sour  orange  [Citrus  aurantium] 
Spanish  cherry  (Brazilian  plum)  [Eugenia 

dombeyi  [E.  brasiliensis]] 
Strawberry  guava  [Psidium  cattleianum] 
Surinam  cherry  [Eugenia  uniflora] 
Tomato  (pink  and  red  ripe)  [Lycopersicon 

esculentum] 
Walnut  with  husk  [/ugJans  spp.) 
While  sapote  [Casimiroa  edulis] 
Yellow  oleander  (Bestill)  [Thevetia 

peruviana] 

Any  fruits,  nuts,  vegetables,  or  berries 
whicli  are  canned  or  dried  or  frozen 
below  -17.8°C.  (0°F.)  are  not  regulated 
articles. 

(b)  Soil  within  the  drip  area  of  plants 
that  are  producing  or  have  produced  the 
fruits,  nuts,  vegetables,  or  berries  listed 
in  paragraph  (a). 

(c)  Any  other  product,  article,  or 
means  of  conveyance,  not  covered  by 
paragraph  (a)  or  (b)  of  this  section,  that 
an  inspector  determines  presents  a  risk 
of  spread  of  the  Mediterranean  fruit  fly 
and  notifies  the  person  in  possession  of 
it  that  the  product,  article  or  means  of 
conveyance  is  subject  to  the  restrictions 
of  this  subpart. 

§  301.78-3    Quarantined  areas. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the 
Administrator  shall  list  as  a  quarantined 
area  in  paragraph  (c)  of  this  section, 
each  state,  or  each  portion  of  a  state,  in 


which  the  Mediterranean  fruit  fly  has 
been  found  by  an  inspector,  in  which  the 
Administrator  has  reason  to  believe  that 
the  Mediterranean  fruit  fly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
proximity  to  the  Mediterranean  fruit  fly 
or  its  inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Mediterranean  fruit  fly  has 
been  fotmd.  Less  than  an  entire  state 
will  be  designated  as  a  quarantined  area 
only  if  the  Administrator  determines 
that: 

(1)  The  state  has  adopted  and  is 
enforcing  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  equivalent  to  those  imposed  by  this 
subpart  on  the  interstate  movement  of 
regulated  articles;  and 

(2)  The  designation  of  less  than  the 
entire  state  as  a  quarantined  area  will 
prevent  the  interstate  spread  of  the 
Mediterranean  fruit  fly. 

(b)  The  Administrator  or  an  inspector 
may  temporarily  designate  any 
nonquarantined  area  in  a  state  as  a 
quarantined  area  in  accordance  with  the 
criteria  specified  in  paragraph  (a)  of  this 
section  for  listing  such  area.  The 
Administrator  will  give  written  notice  of 
this  temporary  designation  to  the  owner 
or  person  in  possession  of  the 
nonquarantined  area;  thereafter,  the 
interstate  movement  of  any  regulated 
article  from  an  area  temporarily 
designated  as  a  quarantined  area  is 
subject  to  this  subpart.  As  soon  as 
practicable,  this  area  will  be  added  to 
the  list  in  paragraph  (c)  of  this  section  or 
the  designation  shall  be  terminated  by 
the  Administrator  or  an  inspector.  The 
owner  or  person  in  possession  of  an 
area  for  which  designation  is  terminated 
will  be  given  notice  of  the  termination 
as  soon  as  practicable. 

(c)  The  areas  described  below  are 
designated  as  quarantined  areas: 

California 

Los  Angeles  County 

That  portion  of  the  county  bounded  by  a 
line  beginning  at  the  intersection  of  Highway 
118  and  De  Soto  Avenue,  then  south  along  De 
Soto  Avenue  to  its  intersection  with 
Vanowen  Street,  then  east  along  Vanowen 
Street  to  its  intersection  with  Corbin  Avenue, 
then  south  along  Corbin  Avenue  to  its 
intersection  with  Highway  101,  then  east 
along  Highway  101  to  its  intersection  with 
Burbank  Boulevard,  then  east  along  Burbank 
Boulevard  to  its  intersection  with  Balboa 
Boulevard,  then  north  along  Balboa 
Boulevard  to  its  intersection  with  Victory 
Boulevard,  then  east  along  Victory  Boulevard 
to  its  intersection  with  Woodman  Avenue, 
then  north  along  Woodman  Avenue  to  its 
intersection  with  Highway  118.  then  west 
along  Highway  118  to  its  intersection  with 
Sepulveda  Boulevard,  then  north  along 


Sepulveda  Boulevard  to  its  intersection  with 
Rinaldi  Street,  then  west  along  Rinaldi  Street 
to  its  intersection  with  Tampa  Avenue,  then 
south  along  Tampa  Avenue  to  its  intersection 
with  Highway  118,  then  west  along  Highway 
118  to  the  point  of  beginning. 

§301.78-4    CondnkMW  governing  the 
interstate  movement  of  regulated  articles 
from  quarantined  areas.* 

Any  regulated  article  may  be  moved 
interstate  from  a  quarantined  area  only 
if  moved  under  the  following  conditions: 

(a)  With  a  certificate  or  limited  permit 
issued  and  attached  in  accordance  with 
§§  301.78-5  and  301.78-8  of  this  subpart; 

(b)  Without  a  certificate  or  limited 
permit,  if: 

(1)  The  regulated  article  originated 
outside  of  any  quarantined  area  and  is 
moved  through  (without  stopping  except 
for  refueling,  or  for  traffic  conditions, 
such  as  traffic  lights  or  stop  signs)  the 
quarantined  area  in  an  enclosed  vehicle 
or  is  completely  enclosed  by  a  covering 
adequate  to  prevent  access  by 
Mediterranean  fruit  flies  (such  as 
canvas,  plastic,  or  closely  woven  cloth) 
while  moving  through  the  quarantined 
area,  and 

(2)  The  point  of  origin  of  the  regulated 
article  is  indicated  by  shipping 
documents  and  the  enclosed  vehicle  or 
the  enclosure  which  contains  the 
regulated  article  is  not  opened, 
unpacked,  or  unloaded  in  the 
quarantined  area. 

(c)  Without  a  certificate  or  limited 
permit,  if  the  regulated  article  is  moved: 

(1)  By  the  United  States  Department  of 
Agriculture  for  experimental  or  scientific 
purposes; 

(2)  Pursuant  to  a  permit  issued  by  the 
Administrator  for  the  regulated  article; 

(3)  Under  conditions  specified  on  the 
permit  and  found  by  the  Administrator 
to  be  adequate  to  prevent  the  spread  of 
Mediterranean  fruit  fly;  and, 

(4)  With  a  tag  or  label  bearing  the 
number  of  the  permit  issued  for  the 
regulated  article  attached  to  the  outside 
of  the  container  of  the  regulated  article 
or  attached  to  the  regulated  article  itself 
if  not  in  a  container. 

§  30 1 .78-S    Issuance  and  cancellation  of 
certificates  and  limited  permits. 

(a)  A  certificate  shall  be  issued  by  an 
inspector  for  the  interstate  movement  of 
a  regulated  article  if  the  inspector: 

(l](i]  Determines  that  the  regulated 
article  has  been  treated  under  the 
direction  of  an  inspector  in  accordance 
with  §  301.78-10  of  this  subpart;  or 


*  Requirements  under  all  other  applicable  federal 
domestic  plant  quarantines  and  regulat)ons  must 
also  be  met. 
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(ii)  Deteniiiiieai.  baaed  oa  inspection  of 
the  premiaes  of  origin,  that  the  premises 
of  origin  are  bee  from  Mediterranean 
hvit  flies  and  the  regulated  article  has 
not  been  exposed  to  Mediterranean  fruit 
fly;  or 

(iii)  Deteiminaa,  based  oa  in^>ectioa 
of  the  ragM^led  article,  that  it  is  free  of 
Mediterranean  frait  fly;  and 

(2]  Determines  tliat  the  regulated 
article  is  to  be  moved  in  compliance 
with  any  additional  emergency 
conditions  the  Administrator  may 
impose  under  the  Federal  Plant  Pest  Act 
to  prevent  the  spread  of  the 
Mettiterranean  fruit  fly;  and 

(3)  Deterraines  that  the  regulated 
article  is  eligible  for  unrestricted 
movement  under  all  other  Federal 
domeatic  plant  quarantines  and 
regnlatioaa  applicable  to  such  articles. 

(b)  An  inspector  *  will  issue  a  limited 
pennit  for  the  interstate  movement  of  a 
regulated  article  if  the  inspector 
deteraiines  that 

(1)  The  regulated  article  is  to  be 
moved  interatate  to  a  specified 
destination  for  specified  handling. 
utilizatioa,  or  processing  (the 
destination  and  other  conditions  to  be 
listed  in  the  Umitad  permit),  and  this 
interstate  movement  will  not  result  in 
the  spread  of  the  Mediterranean  fruit  fly 
because  life  stages  of  the  Mediterranean 
fruit  fly  will  be  destroyed  by  the 
specified  Hamtligg;  utilization,  or 
proressing; 

(2>The  regulated  article  is  to  be 
moved  interstate  in  compliance  with  any 
additional  emergency  conditions 
neoessaiy  to  prevent  the  spread  of  the 
Mediterranean  fruit  fly  pursuant  to 
section  105  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  ISOdd);  and 

(3)  The  regulatsd  article  is  eligible  for 
interstate  movement  nnder  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article. 

(c)  Certificates  and  limited  permits  for 
use  for  interstate  movement  of  regulated 
articles  may  be  issued  by  an  inspector 
or  person  operating  under  a  compliance 
agreement  A  person  operating  under  a 
compliance  agreement  may  issue  a 
certificate  for  the  interstate  movement 
of  a  regidated  article  if  the  inspector  has 
made  the  determination  that  the 
regulated  article  is  otherwise  eligible  for 
a  certificate  in  accordance  with 
paragraph  (a)  of  this  section.  A  person 


operating  mider  a  compliance  agreement 
may  issae  a  limited  permit  for  interstate 
movement  of  a  regolated  article  when 
tbe  inspector  has  made  the 
determination  tlut  the  regulated  article 
is  eligible  ibr  a  limited  permM  in 
accordance  with  paragraph  (b)  of  this 
section. 

(d)  Any  certificate  or  limited  permit 
that  has  been  issued  may  be  withdrawn 
by  an  inspector  (u-ally  or  in  writing,  if  he 
or  she  determinea  that  tiie  holder  of  the 
certificate  or  limited  permit  has  not 
complied  with  all  conditions  under  this 
subpart  for  the  use  of  the  certificate  or 
limited  permit  If  die  withdrawal  is  oral, 
the  withdrawal  and  the  reasons  for  the 
withdrawal  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
allow.  Any  person  whose  certificate  or 
limited  permit  has  been  withdraws  may 
appeal  the  decision  in  writing  to  the 
Administrator  within  ten  days  after 
receiving  the  written  notification  of  the 
withdrawal.  The  appeal  must  state  all  of 
the  facts  and  reasons  upon  which  the 
person  relies  to  show  that  the  certificate 
or  limited  permit  was  wnMigfully 
withdrawn.  As  promptly  as 
circumstances  allow,  \he  Administrator 
will  grant  or  deny  the  appeal,  in  writing, 
stating  tbe  reasons  for  the  decision.  A 
hearing  will  be  held  to  resolve  any 
conflict  as  to  any  BMterial  fact.  Rules  of 
practice  concerning  a  hearing  will  be 
adopted  by  the  Administrator. 

S301.7B-6    Cemptance  agreement  and 
cancvnaooii. 

(a)  Any  person  who  moves  regulated 
artides  may  enter  into  a  compliance 
agreement  when  an  inspector 
determines  that  the  person  understands 
this  subpart.* 

(b)  Any  compliance  agreement  may  be 
canceled  oraHy  or  in  writing  by  an 
inspector  whenever  the  inspector  finds 
that  the  person  who  has  entered  into  the 
compliance  agreement  has  failed  to 
comply  with  this  subpart  or  any 
conditions  imposed  pursuant  to  this 
subpart.  If  the  cancellation  is  oral,  the 
cancellation  and  the  reasons  for  the 
cancellation  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
allow.  Any  person  whose  compliance 
agreement  has  been  cancelled  may 
appeal  the  decision,  in  writing,  within 
ten  days  after  receiving  written 
notification  of  the  cancellation.  The 
appeal  must  state  all  of  the  facts  and 
reasons  upon  which  the  person  relies  to 


show  that  the  compliance  agreement 
was  Mrrongfiilly  cancelled.  As  promptly 
as  circumstances  allow,  the 
Administrator  sbaU  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision.  A  hearing  shall  be  held 
to  resolve  any  conflict  as  to  any 
material  fact.  Rules  of  practice 
concerning  a  hearing  will  be  adopted  by 
the  Administrator. 

S  301.78-7    AasamMy  and  Inspection  of 
regulated  artlctes. 

(a)  Any  person  (other  than  a  person 
authorized  to  issue  certificates  or 
limited  permits  under  9  301.78-5(c)  of 
this  subpart),  who  desires  to  move 
interstate  a  regulated  article 
accompanied  by  a  certificate  or  hmited 
permit  shall,  as  far  in  advance  of  the 
desired  interstate  movement  as  possible 
(no  less  than  48  hours  before  the  desired 
interstate  movement),  request  an 
inspector  "  to  issue  the  certificate  or 
limited  permit. 

(b)  The  regulated  article  shall  be 
assembled  at  the  place  and  in  the 
manner  the  inspector  designates  as 
necessary  to  comply  with  this  subpart. 


9301.7«-«    Al 
ceiUllurtea 


biiacjNneni  ana  oiepoeiiion  or 


>  Servica«of  Ml  inapsdor  may  b«  requested  by 
coiilac<iag  hxai  Wfiee*  of  Ptani  Protection  and 
Quarantine  which  ara  liatad  in  telephone 
directories.  The  addreaaes  and  telephone  numbe'^ 
of  local  officei  may  alio  be  obtained  brom  the 
Adaiiniatralor.  Pturi  PrateelioB  and  Quarantine. 
Animal  and  Plaal  HaaMi  knpaction  Service. 
Federal  Building.  Hyatttville.  Maryland.  20782. 


*  CompUasca  asreeraent  forma  aie  availaUa 
without  charge  from  the  Permit*  Unit.  Plant 
Protection  and  Quarantine.  Animal  and  Plant 
Health  |n"p~:»f<jn  Service.  Fedaral  Building. 
Hyatttrilie.  MD  28782.  and  froni  local  ofTice*  of  the 
Plant  ftotectten  and  Qoarantine.  which  ara  Hitad  in 
telephona  diractoriaa. 


(a)  A  certificate  or  limited  permit 
required  for  the  interstate  movement  of 
a  regulated  artide.  at  all  times  during 
the  interstate  movement  must  be 
securely  attadied  to  the  outside  of  the 
container  containing  the  regulated 
article,  securely  attached  to  the 
regulated  article  itself  if  not  in  a 
container,  or  securely  attached  to  the 
consignee's  copy  of  the  accompanying 
waybill  or  other  shipping  doctmient: 
Provided,  however,  that  the 
requirements  of  this  section  may  be  met 
by  attaching  the  certificate  or  limited 
permit  to  the  consignee's  copy  of  the 
waybill  or  other  shipping  document  only 
if  the  regulated'article  is  sufiiciently 
described  on  the  certificate,  limited 
permit,  or  shipping  document  to  identify 
the  regulated  article. 

(b)  The  certificate  or  limited  permit  for 
the  interstate  movement  of  a  regulated 
article  must  be  furnished  by  the  carrier 
to  the  consignee  at  the  destination  of  the 
regulated  article. 

9  301.7S-9    Coats  snd  charges. 

The  services  of  the  inspector  diu-ing 
normal  business  hours  will  be  furnished 
without  cost  The  United  States 
Department  of  Agriculttire  will  not  be 
responsible  for  any  other  coats  or 
charges. 


*  See  footnote  3  to  |  aOl.TS-S  paragraph  (b). 
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9301.7S-10    TrMtoMfrts. 

Treatment  schedules  listed  in  the 
Plant  Protection  and  Quarantine 
Treatment  Manual  to  destroy 
Mediterranean  fruit  fly  on  regulated 
articles  are  authorized  treatments.  The 
Plant  Protection  and  Quarantine 
Treatment  Manual  is  incorporated  by 
reference.  For  the  full  identification  of 
this  standard,  see  §  300.1  of  this  chapter. 
"Materials  incorporated  by  reference." 
The  following  treatments  are  also 
authorized: 

(a)  TomaU:  Fumigation  with  methyl 
bromide  at  normal  atmospheric  pressure 
with  32  g/m»  for  3V4  hours  at  21  'C  (70 
*F.)  or  above. 

(b)  Bell  pepper  and  tomato:  Heat  the 
article  by  saturated  water  vapor  at  44.44 
*C.  (112  °F.)  until  approximate  center  of 
article  reaches  44.44  °C  (112  '?.)  and 
maintain  at  44.44  'C.  (112  T.)  for  8% 
hours,  then  immediately  cool. 

Note. — Commodities  should  be  tested  by 
the  shipper  at  the  44.44  °C.  (112  T.) 
temperature  to  determine  each  commodity's 
tolerance  to  the  treatment  before  commercial 
treatments  are  attempted.  Pretreatment 
conditioning  is  optional.  Such  conditioning  is 
the  responsibility  of  the  shipper  and  would 
be  conducted  in  accordance  with  procedures 
the  shipper  believes  necessary.  It  is  common 
to  perform  pretreatment  conditioning. 

Done  at  Washington,  DC,  this  2nd  day  of 
August,  1988. 

W.F.  Helms. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  88-17789  Filed  8-5-88:  8:46  am) 
BiUJNO  CODE  3410-34-«i 

Agricultural  Mariceting  Service 
7  CFR  Part  948 

Irish  Potatoes  Grown  In  Colorado  Area 
II;  Expenses  and  Assessment  Rate 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  This  rule,  regarding  Irish 
potatoes  grown  in  Colorado  Area  II, 
authorizes  expenses  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  948  for  the  1988-89  fiscal  period. 
Authorization  of  this  budget  will  allow 
the  San  Luis  Valley  Potato 
Administrative  Committee  Area  II  to 
incur  expenses  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  cover  these  expenses  will  be 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  September  1, 1988 
through  August  31. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 


Box  96456,  Room  2525-S,  Washington. 
DC  20090-6456,  telephone  202-447-5331. 
SUPPLEMENTARY  INFORMATION:  This 

fmal  rule  is  issued  under  Marketing 
Order  No.  948  [7  CFR  Part  948] 
regulating  the  handling  of  potatoes 
grown  in  Colorado.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674].  hereinafter 
referred  to  as  the  Act. 

This  flnal  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlers 
of  Colorado  Area  II  potatoes  under  this 
marketing  order  and  approximately  290 
potato  producers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000.  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  the  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
potatoes  handled  from  the  beginning  of 
such  period.  An  annual  budget  of 
expenses  is  prepared  by  the  committee 
and  submitted  to  the  Secretary  for 
approval.  The  members  of  the 
committee  are  handlers  and  producers 
of  potatoes.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 


anticipated  expenses  by  expected 
shipments  of  potatoes.  Because  that  rale 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
committee's  expected  expenses.  A 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
committee  before  the  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approval  must  be  expedited  so  that 
the  committee  will  have  funds  to  pay  its 
expenses. 

The  San  Luis  Valley  Potato 
Administrative  Committee  Area  n  met 
on  ]une  16. 1988.  and  unanimously 
recommended  1968-89  expenditures  of 
$43,552.  The  budget  is  $1,350  more  than 
last  year's  due  to  salary  increases  for 
the  committee  manager  and  office 
personnel  and  added  insurance  costs. 
The  committee  also  recommended  an 
assessment  rate  of  $0.0035  per 
hundredweight  (cwt.)  up  from  last 
season's  rate  of  $.0034.  This  rate,  when 
applied  to  anticipated  shipments  of 
11,800.000  hundredweight,  will  yield 
$41,300  in  assessment  revenue  which, 
when  added  to  interest  income  and 
reserve  funds,  will  be  adequate  to  cover 
budgeted  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  [53  FR  27525,  July  21. 
1988].  That  document  contained  a 
proposal  to  add  §  948.297  to  estabhsh 
expenses  and  an  assessment  rate  for  the 
San  Luis  Valley  Potato  Administrative 
Committee  Area  II.  That  rule  provided 
that  interested  persons  could  file 
comments  through  August  1, 1988.  No 
comments  were  received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred, 
and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  budget  and  assessment  rate 
should  be  expedited  because  the 
committee  needs  to  have  sufficient 
funds  to  pay  its  exjjenses  which  are 
incurred  on  a  continuous  basis.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  bv  tl^  e 


29840         Fvimnl  Kegi>tor  /  Vol  53.  Na  152  /  Mooday.  August  8,  19M  /  Rules  and  RegnlaUons 


comnittfBe  at  a  pablic  meeting. 
Tberefots.  the  Secretaiy  also  find*  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  tim  Padar^  Register 
(5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  9M 

Mariceting  agreements  and  orders. 
Potatoes  (Colorado). 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  948  is  amended  as 
follows: 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  autlkority  citation  for  7  CFR 
Part  (MB  continues  to  read  as  follows: 

AathiUj.  Sees.  1-19. 48  Stat  31.  as 
anwnded:  7  tJLSC.  •01-C74. 

2.  Section  948.297  is  added  to  read  as 
follows: 

Note. — ^This  tectioR  pceacribes  Uie  anaiiai 
assessmeat  rats  and  will  not  be  published  ia 
the  Code  of  Federal  Regulationa. 


§»4&a«7    n^iswssa  BiH  sassssi I  rata. 

Expenses  of  $43,552  by  the  San  Luis 
Valley  Potato  Administrative  Committee 
Area  n  are  authorized,  and  an 
assessment  rate  of  $0.0035  per 
hundredweight  of  assessable  potatoes  is 
established  for  the  fiscal  period  ending 
August  31, 198S.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

Dated  August  3. 1988. 

Robert  C  Keeuey. 

Deputy  Dindar,  F^uU  and  Vegetable 
Division. 

[FR  Doc.  Sa-ITTBO  Filed  8-&-88:  8:45  am] 

BSJJNa  CQK  MIS  Ot  M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 


12  CFR  Part  701 


UMI 


k  and  Oparationa  of 
ICradH  Unions;  Compansatlon 
ofOffldite 

agency:  National  Credit  Union 
Administration  ("NCUA"). 
action:  Final  rule. 

•UMMART.  This  amendment  to  §  701.33 
of  NCUA'a  Rules  and  Regulations:  (1) 
Provides  guidance  for  FCU 
indemnification  of  officials  and 
employees;  and  (2)  conforms  the 
regulation  to  a  recent  change  in  section 
112  of  the  Federal  Credit  Union  ("FCU") 
Act  (12  U.S.C.  17818).  permitting  an  FCU 
board  of  directors  to  compensate  one 
board  officer  of  its  choosing.  The 
regulation  has  also  been  given  a  new 
title  which  more  accurately  reflects  the 


content  of  the  regulation: 

"Reimbursemant  Inaiuance,  and 

Indamnification  of  Officials  and 

Empkqfees." 

EFFECnvc  BATC  September  7, 1988. 

AOOima:  National  Credit  Union 

Administration.  177B  G  Street  NW., 

Washington,  DC  20458. 

FOft  PUKTNn  MFOIIMATmN  CONTACT: 

Allan  Meltzer,  Assistant  General 

Counsel,  or  Julie  Tamuleviz.  Staff 

Attorney,  Office  of  General  Counsel  at 

the  above  address  or  telephone:  (202) 

357-1030. 

SliPPtEMENTARV  INFORMATION: 

Backgraaod 

On  February  10, 1988,  the  NCUA 
Board  issued  a  proposal  to  amend 
i  701.33  of  NCUA's  Rules  and 
Regulations  ("Compensation  of 
Officials").  53  FR  4992  (Feb.  19, 1968). 
The  proposal  had  three  parts: 

1.  To  amend  S  709.33(a)  to  provide 
dtat  an  FCU*s  board  of  c^rectors  may 
determine,  and  specify  in  their  bylaws, 
which  board  officer  may  be 
compensated  as  such.  This  change  was 
recommended  to  conform  the  regulation 
to  section  112  of  the  FCU  Act  (12  U.S.C. 
ITBla).  which  was  amended  in  1982. 
Prior  to  that  time,  the  treasurer  was  the 
only  board  officer  who  could  be 
compensated  as  an  FCU  official. 

2.  To  am«id  $  701.33  to  permit  an  FCU 
to  reimburse  its  officials  for  pay  or  leave 
(e.g..  annual  leave.  leave  without  pay) 
actually  lost  while  attending  a  meeting 
of  the  board  of  directors  or  of  the 
supervisory  or  credit  committees. 

3.  To  amend  9  701.33  to  provide 
regulatory  guidance  to  FClTs  on 
indemnification  and  the  purchase  of 
insurance  to  provide  for  indemnification 
of  its  officials  and  employees.  In  the 
past.  NCUA  had  interpreted  section 
107(2)  (the  authority  to  sue  and  be  sued) 
and  section  107(16)  (the  incidental 
powers  clause)  of  the  FCU  Act  (12 
U.S.C.  1757(2).  1757(16))  as  providing  an 
FCU  with  the  authority  to  indemnify  its 
officials  and  employees  under  limited 
circumstances.  However,  no  specific 
guidance  had  been  given. 

Public  Comment 

The  NCUA  Board  received  88 
comments:  73  from  FCU's;  2  from  state- 
chartered  credit  unions:  6  from  credit 
union  leagues;  3  from  trade  associations; 
and  2  from  individuals. 

A.  Proposal  To  Amend  Section  701.33  To 
Conform  With  Section  112  of  the  FCU 
Act  (12  U.S.a  1761a) 

Few  of  the  commenters  addressed  the 
first  proposal.  Those  that  did  favored 
the  change.  The  Board  is  amending 


S  701.33(a)  to  conform  it  to  section  112  of 
the  FCU  Act. 

Article  Vin,  Section  1  of  the  current 
FCU  Bylaws  permits  an  FCU's  board  of 
directors  to  designate  the  board  officer, 
if  any,  that  will  be  compensated.  Some 
FCU's  may  be  operating  under  older 
versions  of  the  FCU  Bylaws  which  either 
do  not  permit  compensation  of  any 
board  officer,  or  limit  compensation  to 
the  financial  officw  (treasurer).  Tliese 
FCU's  will  have  to  adopt  Article  VIII. 
Section  1  of  the  FCU  Bylaws  if  they 
want  to  compensate  a  board  officer,  or  if 
they  want  to  compensate  an  officer 
other  than  tfie  treasurer. 

B.  Proposal  To  Reimburse  Officials  for 
Pay  or  Leave  Lost  While  Attending 
Board  of  Directors  or  Committee 
Meetings 

All  88  commenters  addressed  the 
suggestion  to  authorize  reimbursing 
officials  for  pay  or  leave  actually  lost 
while  attending  board  or  committee 
meetings:  62  were  opposed;  22  were  in 
favor  and  2  opposed  the  proposal,  but 
favored  reimbursing  officials  for  pay  or 
leave  lost  while  attending  credit  union 
conferences  and  seminars.  (Sixteen  of 
the  22  commenters  favoring  the  proposal 
also  favored  permitting  officials  to  be 
reimbursed  for  pay  or  leave  lost  while 
attending  credit  union  conferences  and 
seminars.) 

The  primary  reasons  given  for 
opposing  the  proposal  concerned  the 
credit  union  volunteer  spirit — that 
reimbiu^ement  was  contrary  to  that 
philosophy:  that  voluntarism  is  what 
makes  credit  unions  different  from  other 
financial  institutions;  and  that  easing 
the  reimbursement  restriction  further 
could  endanger  the  tax-exempt  status  of 
credit  unions.  Commtenters  were  also 
concerned  about  the  possible  effects  of 
implementing  such  an  authorization: 
Dissension  among  board  members 
where  some  might  receive  more 
reimbursement  than  others:  reluctance 
by  some  officials  to  publicly  disclose 
their  salaries:  additional  IRS  reporting 
requirements  for  FCU's:  difficulty  with 
verifying  officials'  claims  of  lost  pay  or 
leave;  and  creation  of  an  incentive  to 
officials  to  hold  meetings  during 
working  hours. 

Commenters  favoring  the  proposal  to 
reimburse  officials  for  lost  pay  or  leave 
generally  noted  that  the  proposal  would 
assist  FCU's  in  obtaining  and  keeping 
qualified  officials.  Most  of  these 
commenters  also  asked  that  the 
proposed  reimbursement  be  extended  to 
credit  union  conferences  and  seminars. 
Many  of  those  favoring  the  proposal 
stated  their  assumption  that  it  is 
currently  permissible  to  reimburse 


officials  for  pay  or  leave  actually  lost 
while  attending  credit  union  conferences 
and  seminars. 

NCUA  staff  had  recommended  this 
proposal  to  the  NCUA  Board  in 
response  to  FCU's  expressing  a  need  for 
reimbursement  for  lost  pay  and  leave  to 
attract  and  retain  qualified  volunteers. 
The  comments  received  on  the  proposal, 
however,  indicate  the  vast  majority  of 
FCU's  feel  such  reimbursement  is 
unnecessary  and  may  be  harmful  to  the 
credit  union  spirit.  The  NCUA  Board  has 
decided  not  to  go  forward  with  this 
proposal.  The  Board  also  hereby 
clarifies  that  under  NCUA's  current 
Rules  and  Regulations  reimbursement  of 
officials  for  lost  pay  or  leave  is  not 
permitted. 

C.  Proposal  To  Permit  Indemnification 
ofFCU  Officials  and  Employees 

The  NCUA  Board's  third  proposed 
change  to  §  701.33  was  also  designed  to 
encourage  voluntary  service: 
Establishment  of  guidelines  for 
indemnification  and  the  purchase  of 
insurance  to  provide  for 
indemnification.  Thirty-five  of  the 
commenters  addressed  this  proposal:  34 
supported  it  and  one  opposed.  In 
general,  the  commenters  agreed  that 
indemnification  protection  would 
enhance  the  ability  of  an  FCU  to  attract 
volunteers,  and  many  expressed  the 
belief  that  such  protection  was  a 
necessity  in  today's  litigious  society. 

As  to  the  proposed  scope  of  the 
amendment,  two  commenters  suggested 
that  the  definition  of  "official"  be 
expanded  to  include  all  volunteers 
serving  on  FCU  committees — the 
proposal  had  included  only  members  of 
the  credit  and  supervisory  committees. 
Because  the  primary  purpose  of  the 
indemnification  provision  is  to 
encourage  voluntarism,  the  NCUA 
Board  concurs  and  is  expanding  the 
definition  of  "official"  in  the  final 
amendment  to  read  as  follows:  "An 
'official'  is  a  person  who  is  or  was  a 
member  of  the  board  of  directors,  credit 
committee,  supervisory  committee,  or 
other  volunteer  committee  established 
by  the  board  of  directors." 

Two  commenters  believed  that  NCUA 
should  set  the  standards  for 
indemnification  rather  than  allow  FCU's 
to  elect  to  apply  the  standards  of  state 
law  or  the  Model  Business  Corporation 
Act.  The  NCUA  Board  considered  a 
range  of  possibilities — from  imposing 
the  clear  Federal  standard  suggested  to 
allowing  state  law  to  control  entirely.  A 
middle  position  has  been  found 
appropriate. 

Under  the  final  amendment,  an  FCU 
will  be  free  to  choose  one  of  three 
options:  No  indemnification; 


indemnification  under  the  state  enabling 
law  applicable  to  its  neighboring  state- 
chartered  credit  unions;  or 
indemnification  under  the  Model 
Business  Corporation  Act.  The  only 
caveat  is  that  any  FCU  bylaw  or  charter 
amendment  relating  to  indemnification, 
like  all  other  such  amendments,  must  be 
approved  by  NCUA. 

This  approach  maximizes  FCU 
flexibility  (particularly  in  states  which 
have  not  enacted  an  indemnification- 
enabling  statute  applicable  to  credit 
unions),  limits  the  instances  where  an 
FCU  or  NCUA  must  determine  which 
state  indenmification  law  is  applicable, 
and  acconunodates  state  and  local 
interests. 

One  commenter  suggested  that  an 
FCU  be  authorized  to  combine 
provisions  of  state  law  and  the  Model 
Business  Corporation  Act  in  formulating 
its  indemnification  standards.  An  FCU 
should  be  able  to  elect  to  follow  either 
state  law  or  the  Model  Act,  but  not  both, 
since  each  represents  a  unified  whole. 
This  option  should  provide  adequate 
fiexibility.  Permitting  an  FCU  to  select 
portions  of  state  law  and  the  Model  Act 
would  likely  lead  to  inconsistency  and 
confusion. 

The  proposal  provided  that  an  FCU 
which  elects  to  provide  indemnification 
shall  specify  whether  it  will  follow  state 
law  or  the  Model  Act,  and  further 
provided  that  failure  to  make  an  election 
would  be  deemed  a  decision  not  to 
provide  indemnification.  Several 
commenters  objected  to  this  portion  ot 
the  proposal,  stating  that  an  FCU  should 
have  the  flexibility  to  provide 
indemnification  on  a  case-by-case  basis 
if  appropriate,  and  that  only  an 
affirmative  decision  not  to  provide 
indemnification  should  be  binding  on  an 
FCU.  The  NCUA  Board  agrees,  and  the 
language  treating  a  failure  to  make  an 
election  as  an  affirmative  decision  not 
to  provide  indemnification  has  been 
deleted. 

Several  commenters  objected  to  the 
language  prohibiting  indemnification 
"for  expenses,  penalties,  or  other 
payments  incurred  in  an  administrative 
proceeding  brought  by  the  National 
Credit  Union  Administration  unless  the 
official  or  employee  substantially 
prevails  on  the  merits."  These 
commenters  were  concerned  that  NCUA 
could  prevEiil  in  an  administrative 
proceeding  even  though  an  official  or 
employee  acted  in  good  faith.  One 
commenter  was  concerned  that  this 
provision  might  have  an  inhibiting  effect 
on  officials  or  employees. 

Under  most  state  provisions  and 
under  the  Model  Business  Corporation 
Act,  indemnification  is  not  available  for 
an  employee  or  official  who  acts 


recklessly,  wantonly,  fraudulently,  or  in 
bad  faith,  receives  an  improper  personal 
benefit,  or  does  not  have  reason  to 
believe  that  his  actions  are  in  the  best 
interests  of  the  FCU.  His  would 
generally  be  the  case  when  NCUA 
prevails  in  an  administrative  action:  the 
limitation  on  indemnification  contained 
in  the  proposed  regulation  would 
therefore  affect  few,  if  any,  cases. 
NCUA's  interests  are  therefore 
adequately  protected,  and  this  provision 
has  been  deleted  from  the  final  rule. 

As  noted  in  the  proposed  amendment 
the  power  to  provide  for  indemniQcation 
does  not  relieve  an  FCU  of  its 
responsibility  to  determine  whether 
indemnification  is  appropriate  imder  the 
circumstances.  NCUA  will  nuuiitor 
indemnification  provisions  for 
consistency  with  the  indemnification 
standards  chosen,  for  the  safety  and 
soundness  implications  for  the 
institution,  and  for  their  application  in  a 
given  case. 

Lastly,  the  final  rule  clarifies,  as  did 
the  proposal,  that  the  purchase  of 
liability  insurance  is  an  acceptable 
method  of  providing  indemnification 
protection  to  officials  and  employees. 

D.  Change  in  Title  of  the  Regulation 

Section  701.33  was  previously  entitled 
"Compensation  of  Officials."  Based  on 
certain  of  the  comments  received  on  the 
proposal,  it  appears  that  this  title  may 
have  contributed  to  a  misimpression 
'hat  the  regulation  authorizes  FCU's  to 
compensate  board  and  committee 
members.  The  regulation  has  been 
retitled  "Reimbursement,  Insurance,  and 
Indemnification  of  Officials  and 
Employees."  This  title  more  accurately 
reflects  the  intent  of  the  regulation. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  these  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions.  The  changes  are  directed  at 
clarification  and  reduction  of  regulatory 
confusion  and  interpretive  burdens, 
rather  than  creation  of  new  regulatory 
restrictions.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  amendments  do  not  impose  any 

paperwork  requirements. 

Executive  Order  12612 

The  NCUA  Board  has  determined  that 
this  amendment  does  not  have 
significant  federalism  implications.  The 
amendment  has  no  effect  on  federally- 
insured,  state-chartered  credit  unions. 
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The  amendment  attempts  to  put  PCU's 
in  virtually  the  same  position  as  their 
state-chartered  credit  union  neighbors. 
The  sole  differences  are  that  an  FCU 
will  have  the  option  of  following  the 
Model  Business  Corporation  Act,  and 
that  any  FCU  bylaw  or  charter 
amendment  relating  to  indemnification 
must  be  approved  by  NCUA.  Thus  the 
effect  on  state  interests  is  likely  to  be 
minimal.  The  first  difference  is  needed 
to  accommodate  FCU's  in  states  without 
indemnification-enabling  statutes  and  to 
ease  the  need  on  the  part  of  FCU's  and 
NCUA  to  determine  what  state  law  is 
appropriate.  The  second  merely 
maintains  NCUA's  general  oversight  of 
FCU  charters  and  bylaws. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions,  IndemniHcation. 

By  the  National  Credit  Union 
Administration  Board  on  July  27, 1988. 
Becky  Bakor, 
Secretary.  NCUA  Board. 

Accordingly.  NCUA  amends  12  CFR 
Part  701  as  follows: 

PART  701-(  AMENDED] 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1755, 12  U.S.C.  1756, 12 
U.S.C.  1757. 12  U.S.C.  1759. 12  U.S.C.  1761a. 
U.S.C.  1761b.  12  U.S.C.  1766. 12  U.S.C.  1767. 12 
U.S.a  1782, 12  U.S.C.  1784. 12  U.S.C  1787. 12 
U.S.C.  1789.  and  12  U.S.C.  179a 

Section  701.31  is  also  authorized  by  15 
U.S.C.  1601  et  seq..  42  U.S.C.  1981  and  42 
U.S.C.  3601-3610. 

2.  Section  701.33  is  revised  to  read  as 
follows: 

§  701.33    Reimburseinent,  ineuranoe,  and 
indemnification  of  officials  and  employees. 

(a)  Official.  An  "official"  is  a  person 
who  is  or  was  a  member  of  the  board  of 
directors,  credit  committee  or 
supervisory  committee,  or  other 
volunteer  committee  established  by  the 
board  of  directors. 

(b)  Compensation.  (1)  Only  one  board 
officer,  if  any,  may  be  compensated  as 
an  officer  of  the  board.  The  bylaws  must 
specify  the  officer  to  be  compensated,  if 
any,  as  well  as  the  specific  duties  of 
each  of  the  board  officers.  No  other 
official  may  receive  compensation  for 
performing  the  duties  or  responsibilities 
of  the  board  or  committee  position  to 
which  the  person  has  been  elected  or 
appointed. 

(2)  For  purposes  of  this  section,  the 
term  "compensation"  specifically 
excludes: 

(i)  Payment  (by  reimbursement  to  an 
official  or  direct  credit  union  payment  to 
a  third  party)  for  reasonable  and  proper 
costs  incurred  by  an  official  in  carrying 


out  the  responsibilities  of  the  position  to 
which  that  person  has  been  elected  or 
appointed; 

(ii)  Provision  of  reasonable  health, 
accident  and  related  types  of  personal 
insurance  protection,  supplied  for 
o^icials  at  the  expense  of  the  credit 
union:  Provided,  that  such  insurance 
protection  must  exclude  life  insurance; 
must  be  limited  to  areas  of  risk, 
including  accidental  death  and 
dismemberment,  to  which  the  official  is 
exposed  by  reason  of  carrying  out  the 
duties  or  responsibilities  of  the  ofRcial's 
credit  union  position;  must  cease 
immediately  upon  the  insured  person's 
leaving  office,  without  providing 
residual  benefits  other  than  from 
pending  claims,  if  any:  and 

(iii)  Indemnification  and  related 
insurance  consistent  with  paragraph  (c) 
of  this  section. 

(c)  Indemnification.  (1)  A  Federal 
credit  union  may  indemnify  its  officials 
and  current  and  former  employees  for 
expenses  reasonably  incurred  in 
connection  with  judicial  or 
administrative  proceedings  to  which 
they  are  or  may  become  parties  by 
reason  of  the  performance  of  their 
official  duties. 

(2)  Indemnification  shall  be  consistent 
either  with  the  standards  applicable  to 
credit  unions  generally  in  the  state  in 
which  the  principal  or  home  office  of  the 
credit  union  is  located,  or  with  the 
relevant  provisions  of  the  Model 
Business  Corporation  Act.  A  Federal 
credit  union  that  elects  to  provide 
indemnification  shall  specify  whether  it 
will  follow  the  relevant  state  law  or  the 
Model  Business  Corporation  Act. 
Indemnification  and  the  method  of 
indemnification  may  be  provided  for  by 
charter  or  bylaw  amendment,  contract 
or  board  resolution,  consistent  with  the 
procedural  requirements  of  the 
applicable  state  law  or  the  Model 
Business  Corporation  Act,  as  specified. 
A  charter  or  bylaw  amendment  must  be 
approved  by  the  National  Credit  Union 
Administration. 

(3)  A  Federal  credit  union  may 
purchase  and  maintain  insurance  on 
behalf  of  its  officials  and  employees 
against  any  liability  asserted  against 
them  and  expenses  incurred  by  them  in 
their  official  capacities  and  arising  out 
of  the  performance  of  their  official 
duties  to  the  extent  such  insurance  is 
permitted  by  the  applicable  state  law  or 
the  Model  Business  Corporation  Act. 

[FR  Doc.  88-17692  Filed  8-5-88:  8:45  am] 
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12  CFR  Part  701 

Loan  Interest  Rates 

AQENCV:  National  Credit  Union 
Administration. 

action:  Final  rule. 

SUMlNAilY:  The  current  18  percent  per 
year  Federal  credit  union  loan  rate 
ceiling  was  scheduled  to  revert  to  15 
percent  on  September  10, 1988,  unless 
otherwise  provided  by  the  NCUA  Board. 
A  15  percent  ceiling  would  restrict 
certain  categories  of  credit  and 
adversely  a^ect  the  financial  condition 
of  a  number  of  Federal  credit  unions.  At 
the  same  time  prevailing  market  rates 
and  economic  conditions  do  not  justify  a 
rate  higher  than  the  ciirrent  18  percent 
ceiling.  Accordingly,  the  NCUA  Board 
has  established  an  18  percent  Federal 
credit  union  loan  rate  ceiling  for  the 
period  from  September  10, 1988  through 
March  9, 1990.  Loans  and  line  of  credit 
balances  existing  prior  to  May  15, 1987 
may  continue  to  bear  their  contractual 
rate  of  interest,  not  to  exceed  21  percent. 
Further,  the  NCUA  Board  is  prepared  to 
reconsider  the  18  percent  ceiling  at  any 
time  should  changes  in  economic 
conditions  warrant. 

EFFECTIVE  DATE:  September  10, 1988. 

ADDRESS:  National  Credit  Union 
Administration.  1776  G  Street  NW., 
Washington.  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  H.  Bradford,  Chief  Economist  or 
Timothy  P.  McCollum,  Assistant 
General  Counsel,  at  the  above  address. 
Telephone  numbers:  (202)  357-1100  (Mr. 
Bradford);  (202)  357-1030  (Mr. 
McCollum). 

SUPPLEMENTARY  INFORMATION: 

Background 

Public  Law  96-221.  enacted  in  1979, 
raised  the  loan  interest  rate  ceiling  for 
Federal  credit  unions  from  1  percent  per 
month  (12  percent  per  year)  to  15 
percent  per  year.  It  also  authorized  the 
NCUA  Board  to  set  a  higher  limit,  after 
consultation  with  Congress,  the 
Department  of  the  Treasury,  and  other 
Federal  financial  agencies,  for  a  period 
not  to  exceed  18  months,  if  the  Board 
should  determine  that:  (i)  Money  market 
interest  rates  have  risen  over  the 
preceding  six  months;  and  (ii)  prevailing 
interest  rate  levels  threaten  the  safey 
and  soundness  of  individual  credit 
unions  as  evidenced  by  adverse  trends 
in  liquidity,  capital,  earnings,  and 
growth. 

On  December  3. 1980,  the  NCUA 
Board  met  and  determined  that  the 
foregoing  conditions  had  been  met. 
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Accordingly,  the  Board  raised  the  loan 
ceiling  for  9  months  to  21  percent.  In  the 
unstable  environment  of  the  first  half  of 
the  1980's,  the  NCUA  extended  the  21 
percent  ceiling  four  additional  times.  On 
March  11. 1987  the  NCUA  Board 
lowered  the  loan  rate  ceiling  from  21 
percent  to  18  percent  effective  May  15, 
1987.  This  action  was  taken  in  an 
environment  of  a  long  period  of  falling 
market  interest  rates.  The  Board  felt  the 
18  percent  ceiling  would  fully 
accommodate  an  inflow  of  liquidity  into 
the  system,  preserve  flexibility  in  the 
system  so  that  credit  unions  could  react 
to  any  adverse  economic  developments, 
and  would  ensure  that  any  increase  in 
the  cost  of  funds  would  not  impinge  on 
earnings  of  Federal  credit  unions. 

The  NCUA  Board  would  prefer  not  to 
set  loan  interest  rate  ceilings  for  Federal 
credit  unions.  In  the  Hnal  analysis  the 
market  sets  the  rates.  The  Board 
supports  free  lending  markets  and  the 
ability  of  Federal  credit  union  boards  of 


directors  to  establish  loan  rates  that 
reflect  current  market  conditions  and 
the  interests  of  credit  union  members. 
Congress  has,  however,  imposed  loan 
rate  ceilings  since  1934.  In  1979  Congress 
raised  the  loan  rate  ceilings  from  12 
percent  to  15  percent  and  required  the 
Board  to  set  and  justify  any  ceiling  in 
excess  of  15  percent.  The  following 
analysis  justifies  a  ceiling  above  15 
percent,  but  at  the  same  time  does  not 
support  a  ceiling  above  the  current  18 
percent.  The  Board  is  prepared  to 
reconsider  this  action  at  any  time  should 
changes  in  economic  conditions 
warrant. 

Justification  for  a  Ceiling  Above  15 
Percent 

Current  economic  conditions 
necessitate  a  loan  ceiling  above  15 
percent.  First,  short  term  interest  rates 
have  risen  nearly  70  basis  points  over 
the  past  six  months.  See  Table  1. 


Table  1.— 3-Month  Treasury  Bill 
Rate  Market  Yield 

[Averages  of  daify  figures] 


1987  ..... 

December ;.. —'.1 — '„'.....'.. —  5.77 

1988; 

January SA1 

February - -  6.86 

March 5.70 

Apnl 5.91 

May 6.26 

Juf>e 6.46 


Second,  earnings  of  Federal  credit 
unions  have  deteriorated  over  the  past 
several  years.  For  example: 

•  While  the  cost  of  funds  for  credit 
unions  has  declined  in  recent  years, 
gross  spreads  have  steadily  declined  by 
73  basis  points  and  net  spreads  by  15 
basis  points  the  past  four  years,  since 
1984.  See  Table  2. 


Table  2.— Federal  Credit  Union  Spreads,  1984-1987 


1984 

1985 

1986 

1967 

Return  oct 

i  o<y*>                                                                                                           

13.80% 
10.94% 
12.85% 
12.26% 
7.54 

13.52% 

9.47% 

1218% 

11.60% 

7.23 

12.68% 

7.94% 

10.91% 

1039% 

637 

11.58% 

kwestments - — -   « 

FamtfKi  AsjM^ts                               - - » ....-t  ...-, 

7.67% 
10.11% 

Gross  Return  oo  Total  Assets -     .- — -    _—..-..- 

9.64% 

Cost  ol  RwdB —    — - _ - -  - - - 

5.86 

—  Gross  spfMd                                                                              

472  bp 

355  bp 

36  bp 

437  bp 

337  bp 

48  bp 

402  bp 

315  bp 

55  bp 

399  bp 

-  Operating  expanses. - - — 

+  Other  »icome _ - _ 

30flbp 
46  bp 

. 

152  bp 

148  bp 

142  bp 

137  bp 

'  Before  reaetve  allocatioa 


•  Credit  imion  losses  represent  a 
signiHcant  and  9t)wing  problem  that 
must  be  weighed  in  setting  a  loan  rate 
ceiling.  In  1987,  a  total  of  1,481  Federal 
credit  unions,  15.6  percent  of  all  Federal 
credit  unions,  registered  losses,  up  from 
1,380  in  1988  and  1.178  in  1985.  Table  3 
shows  the  number  of  Federal  credit 
unions  experiencing  losses  in  1987,  by 
size.  Most  credit  unions  with  negative 
earnings  are  small,  less  than  $10  million 
in  assets.  These  credit  unions  would  be 
among  those  most  adversely  affected  by 
a  reduction  in  the  interest  rate  ceiling  to 
15  percent. 


Table  3.— Federal  Credit  Unions 
Experiencing  Losses  in  1987 


Asset  Size 


Less  than  $1  million .. 

$1-2  nvUion — 

S2-5  million 

$5-10  miNion 

$10-20  million 

$20-50  million 

$50  miNion  and  over.. 


Total. 


No.  of 
FCUs 


646 
229 

248 

150 

98 

71 

33 


1481 


Declining  spreads  in  the  past  four 


years  and  increasing  credit  union  losses 
should  raise  a  warning  flag  against 
setting  the  loan  rate  ceiling  too  low.  thus 
threatening  the  safety  and  soundness  of 
many  credit  unions  by  reducing  their 
flexibility.  The  major  stipulations  set 
forth  in  Pub.  L.  98-221  for  the  NCUA 
Board  to  set  a  loan  ceiling  above  15 
percent  are  evident. 

Moreover,  many  credit  unions  must 
continue  to  charge  over  15  percent 
interest  on  loans  to  maintain  earnings. 
Over  half  of  the  Federal  credit  unions 
that  offer  unsecured  personal  loans 
charge  15  percent  or  more  for  these 
loans.  See  Table  4. 


Table  4.— Distribution  of  Federal  Credit  Union  Interest  Rates  for  December  1987 

Rate 

Unsecured 
loans  ■ 

New  auto 
loans 

First 
mortgage    | 

Other  real 
•State 

0  to  9  9%                                            

47 
3.827 

2.998 
5.115 

479 
1.914  1 

344 

10  to  14.9 

3.003 
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Table  4.— Distribution  of  Federal  Credit  Union  Interest  Rates  for  December  1987— Continued 


Rate 

Unsecured 
loans' 

New  auto 
loans 

First 
mortgage 

other  real 
estate 

15  to  15.9 „ 

16  to  16.9 „  

2.716 

806 

270 

842 

4 

0 

2 

136 
3 
0 
8 
0 
1 
3 

69 
5 

I 

0 
0 
0 

108 
6 
0 
9 

2 

1 7  to  1 7.9 „ 

18  to  18.9  » „ „... _„ 

19  to  19.9 „.. 

20  to  20.9 

0 
1 

21  and  over 

Agricultural 
loans 

Commercial 
loans 

Other  loans 
tomembers 

Lir>esof 
credit 

0  to  9.9% 

6 
205 
57 
6 
3 
6 
0 
0 
0 

29 

343 

52 

11 

1 

5 

0 

1 

0 

583 

5,672 

1,076 

133 

43 

106 

1 

0 

0 

20 
895 
664 

272 
71 

150 
1 
1 
0 

1 0  to  1 4.9 „.„ „_    .. . 

15  to  15.9 _ 

1610  16.9 

1 7  to  1 7.9 _ „ 

18  to  18.9 

19  to  19.9  » ..    _„_. 

20  to  20.9 

21  and  ovef „ 

!  I^tJ"?!?^  °*  '^**'  iiri>or»  reporting  rates  charged.  Some  did  not  report  rates;  accordingly  the  total  vinll  tie  less  than  the  number  ol  Federal  credit  unions. 
Note:  AM  loan  rates  m  the  18  to  18.9  bracket  were  exactly  18  percent  except  for  1  credit  unwns  commeroal  loan  rate 


Unsecured  personal  loans  (including 
credit  card  lines)  account  for  23  percent 
of  total  credit  union  loan  volume  and 
are  an  important  part  of  credit  union 
loan  operations.  While  loan  rates  are 
generally  lower  for  other  types  of  loans, 
a  sizeable  number  of  credit  unions  are 
charging  rates  above  15  percent  for 
some  of  these  other  loans  as  well  and 
would  be  adversely  affected  by  a  15 
percent  ceiling. 

The  cost  of  handling  unsecured  loans, 
particularly  the  credit  card  loan,  is  very 
high.  Delinquency  ratios  and  losses  are 
higher  than  for  other  credits.  Also, 
efficiency  of  operations  is  an  important 
determinant  in  setting  a  loan  rate. 
Unfortunately,  some  inefficient  credit 
unions  could  be  forced  into  insolvency 
with  a  loan  ceiling  as  low  as  15  percent. 
To  drop  the  loan  ceiling  to  15  percent 
would  place  severe  strains  on  a  large 
segment  of  the  credit  union  movement. 

Justification  for  Maintaining  the  Current 
Ceiling  at  18  Percent 

While  a  loan  ceiling  above  15  percent 
is  justified,  the  NCUA  Board  cannot 
justify  a  rate  above  the  current  18 
percent  ceiling,  in  light  of  current  market 
conditions.  Market  interest  rates  have 
fallen  dramatically  since  1980.  Current 
rates  are  anywhere  from  less  than  half 
to  less  than  three  fourths  those  of  the 
peak  years  1980-1981  when  a  21  percent 
ceiling  was  first  imposed  and 
subsequently  extended  until  May  15, 
1987.  See  Table  5. 


Table  5.— Market  Interest  Rates  on 
Selected  Instruments 


Treasury  Securities 

December '  of— 

Prime 
rate 

3- 

month 

2-year 

30- 
year 

1980 

21.50 

15.75 

11.50 

11.00 

10.75 

950 

7.50 

8.75 

9.50 

15.66 
10.93 
8.01 
8.96 
8.16 
7.07 
5.49 
5.77 
6.72 

14.08 

13.29 

9.66 

10.84 

10.18 

8.15 

6.27 

7.86 

8.31 

12  40 

1981 

13.45 
10  54 

1982 

1983 

1984 

1188 
11  52 

1985 

954 

1986 

7  37 

1987 

9  12 

July  15,  1988  ... 

9  16 

■  Monthly  average. 

Economic  conditions  warranting  an 
interest  rate  ceiling  above  18  percent, 
such  as  high  inflation  and  high  interest 
rates,  are  imlikely  in  the  next  18  months. 
Rates  have  been  rising  for  about  six 
months  now  as  the  economy  has  grown 
quite  rapidly  for  two  quarters,  and  there 
will  be  some  further  edging  up  of 
inflation  and  interest  rates  over  the  next 
year  as  the  economy  reaches  full 
employment  of  the  labor  force,  high 
utilization  of  manufacturing  capacity, 
and  the  drought  in  the  farm  belt  raises 
farm  commodity  prices. 

But  dramatic  price  and  interest  rate 
increases,  which  could  put  a  squeeze  on 
credit  unions  under  an  18  percent 
ceiling,  are  not  expected.  The  staff 
expects  short  term  interest  rates  to  rise 
about  1  percentage  point  more  and  long 
term  rates  about  V4  to  %  percentage 
point  more  over  the  next  year  and  a  half. 
Most  of  this  rise  will  come  in  1989. 
These  are  not  major  increases. 


Any  rise  at  all  in  rates  is  an  argument 
for  not  permitting  the  Federal  credit 
union  loan  ceiling  to  revert  to  15 
percent.  On  the  other  hand,  the  interest 
rate  increases  the  staff  foresees  for  the 
next  year  and  a  half  are  modest  and  do 
not  offer  a  case  for  raising  the  loan  rate 
ceiling  above  its  current  18  percent 
level. 

An  18  percent  ceiling  will  provide 
adequate  flexibility  to  adjust  to 
foreseeable  changing  economic 
conditions  and  should  accommodate 
modest  increases  in  the  cost  of  funds. 
Less  than  10  credit  unions  currently 
charge  any  rates  above  18  percent. 
Presumably  these  loans  are  contracts 
that  existed  prior  to  May  15, 1987. 

Accordingly,  the  NCUA  Board  has 
continued  the  Federal  credit  union  loan 
interest  rate  ceiling  of  18  percent  per 
year  for  the  period  from  September  10, 
1988  through  March  9, 1990.  As 
previously  indicated,  loans  and  line  of 
credit  balances  existing  on  or  before 
May  15, 1987  may  continue  to  bear  their 
contractual  rate,  not  to  exceed  21 
percent.  Finally,  the  Board  is  prepared 
to  reconsider  the  18  percent  ceiling  at 
any  time  during  the  extension  period, 
should  changes  in  economic  conditions 
warrant  it. 
Regulatory  Procedures 

Administrative  Procedures  Act 

The  NCUA  Board  has  determined  that 
notice  and  public  comment  on  this  rule 
are  impractical  and  not  in  the  public 
interest,  5  U.S.C.  553(b)(B).  Due  to  the 
need  for  a  planning  period  and  the 


UMI 
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threat  to  the  safety  and  soundness  of 
individual  credit  unions  with  insufficient 
flexibility  to  determine  loan  rates,  final 
action  on  the  loan  rate  ceiling  is 
necessary. 

Regulatory  Flexibility  Act 

For  the  same  reasons,  a  regulatory 
flexibility  analysis  is  not  required,  5 
U.S.C.  604(a).  However,  the  NCUA 
Board  has  considered  the  need  for  this 
rule,  and  the  alternatives,  as  set  forth 
above. 

Executive  Order  12612 

This  Final  rule  does  not  affect  state 
regulation  of  credit  unions.  It 
implements  provisions  of  the  Federal 
Credit  Union  Act  applying  only  to 
Federal  Credit  Unions. 

This  final  rule  takes  effect  on 
September  10, 1988.  Such  action  is 
necessary  in  order  to  prevent  a 
reversion  to  a  15  percent  loan  rate 
ceiling. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions.  Loan  interest  rates. 

By  the  National  Credit  Union 
Administration  Board  July  27, 1988. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  has  amended  its 
regulations  as  follows: 

PART  701— [AMENDED] 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1755, 1756. 1757, 1759, 
1761a,  1761b,  1766, 1767, 1782, 1784, 1787,  1789 
and  1798.  Section  701.31  is  also  authorized  by 
15  U.S.C.  1601  et  seq.,  42  U.S.C.  1981  and  42 
U.S.C.  3601-3610. 

2.  Section  701.21(c)(7)  is  revised  to 
read  as  follows: 

§  701.21    Loans  to  members  and  lines  of 
credit  to  members. 

•        *         •         *        * 

(7)  Loan  interest  rates — (ij  General. 
Except  when  a  higher  maximum  rate  is 
provided  for  in  §  701.21(c)(7)(ii),  a 
Federal  credit  union  may  extend  credit 
to  its  members  at  rates  not  to  exceed  15 
percent  per  year  on  the  unpaid  balance 
inclusive  of  all  finance  charges.  Variable 
rates  are  permitted  on  the  condition  that 
the  effective  rate  over  the  term  of  the 
loan  (or  line  of  credit)  does  not  exceed 
the  maximum  permissible  rate. 

(ii)  Temporary  rates.  (A)  21  percent 
maximum  rate.  Effective  from  December 
3, 1980  through  May  14, 1987,  a  Federal 
credit  union  may  extend  credit  to  its 
members  at  rates  not  to  exceed  21 
percent  per  year  on  the  unpaid  balance 


inclusive  of  all  finance  charges.  Loans 
and  line  of  credit  balances  existing  on  or 
before  May  14, 1987,  may  continue  to 
bear  rates  of  interest  of  up  to  21  percent 
per  year  after  May  14, 1987. 

(B)  18  percent  maximum  rate. 
Effective  May  15, 1987.  a  Federal  credit 
union  may  extend  credit  to  its  members 
at  rates  not  to  exceed  18  percent  per 
year  on  the  unpaid  balance  inclusive  of 
all  finance  charges. 

(C)  Expiration.  After  March  9, 1990,  or 
as  otherwise  ordered  by  the  NCUA 
Board,  the  maximum  rate  on  Federal 
credit  union  extensions  of  credit  to 
members  shall  revert  to  15  percent  per 
year.  Higher  rates  may,  however,  be 
charged,  in  accordance  with  paragraph 
(c)(7)(ii)  (A)  and  (B)  of  this  section,  on 
loans  and  line  of  credit  balances 
existing  on  or  before  March  9. 1990. 

*        *        «        *        * 

(FR  Doc.  88-17691  Filed  8-5-88;  8:45  am) 

BILLING  COOE  7S35-0t-M 


12  CFR  Part  761 

Operational  Procedures  for  Share 
Draft  Programs;  Federally  Insured 
State-Chartered  Credit  Unions 

agency:  National  Credit  Union 
Administration  ("NCUA"). 
action:  Final  rule. 

SUMMARY:  This  amendment  repeals  Part 
761  of  NCUA's  Rules  and  Regulations. 
Part  761  concerned  the  offering  of  share 
draft  accounts  by  federally-insured, 
state-chartered  credit  unions 
("FISCU's").  It  placed  FISCU's  under  the 
same  guidelines  as  Federal  credit  unions 
("FCU's")  unless  state  law  conflicted. 
Since  NCUA  has  removed  FCU  share 
draft  regulations.  Part  761  is  no  longer 
needed. 

EFFECTIVE  DATE:  August  8, 1988. 
ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street  NW.. 
Washington.  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  Ulan.  Staff  Attorney,  Office  of 
General  Counsel,  at  the  above  address, 
or  telephone  (202)  357-1030. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1980,  Congress  amended  section 
205  of  the  FCU  Act  (12  U.S.C.  1785)  to 
grant  federally-insured  credit  unions 
(both  Federal  and  state  charters],  the 
authority  to  offer  share  draft  accounts. 
Later  that  year,  the  NCUA  Board 
modified  its  Rules  and  Regulations  by 
amending  §  701.35  and  adding  Part  761. 
[See  45  FR  75189  (Nov.  14, 1980).)  The 
amendments  to  §  701.35  set  forth 


requirements  for  FCU's  offering  share 
draft  accounts.  Part  761  made  those 
requirements  applicable  to  FISCU's  to 
the  extent  that  they  did  not  conflict  with 
state  law. 

Section  701.35  has  been  amended 
several  times  since  November,  1980.  The 
requirements  addressing  share  draft 
accounts  have  now  been  deleted  from 
the  regulation.  Since  701.35  no  longer 
imposes  restrictions  on  share  draft 
accounts,  the  NCUA  Board,  in  February'. 
1988,  proposed  deleting  Part  761.  53  FR 
4856  (Feb.  18, 1988). 

Comments 

Five  comments  were  received  on  the 
proposal:  Two  from  national  credit 
union  trade  associations;  two  from  state 
credit  union  leagues;  and  one  from  an 
FCU.  All  supported  the  Board's 
suggestion  that  Part  761  was  no  longer 
necessary.  One  commenter  suggested 
reminding  credit  unions  of  the  need  to 
comply  with  other  Federal  law  on  share 
drafts — particularly  the  Federal  Reserve 
Board's  Regulation  CC  implementing  the 
Expedited  Funds  Availability  Act.  The 
NCUA  Board  has,  in  the  interim,  done 
this  for  FCU's  [see  53  FR  19747  (May  31, 
1988]);  state  regulators  and  trade 
associations  will  no  doubt  take  steps  as 
needed  to  provide  similar  reminders  for 
state-chartered  credit  unions. 

Conclusion 

Since  the  NCUA  Board  has 
deregulated  share  drafts,  FISCU's  are 
now  in  effect  governed  only  by  state  law 
and  other  Federal  law — particularly 
Federal  Reserve  Regulation  CC 
(checkholds).  Part  761  is  therefore  no 
longer  needed.  Since  the  change  has  no 
substantive  effect  on  credit  unions,  the 
deletion  is  effective  immediately  upon 
publication  in  the  Federal  Register. 
rather  than  30  days  after  publication. 

Regulatory  Procedures 

Regulatory  Flexibility  and  Paperwork 
Reduction  Acts 

Since  this  is  a  repeal  of  a  regulation, 
the  requirements  of  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act  are  not  applicable. 

Executive  Order  12612 

The  repeal  of  Part  761  has  no  practical 
effect  on  FISCU's  because  there  are  no 
longer  any  specific  requirements  placed 
on  share  draft  accounts  in  §  701.35. 
FISCU's  continue  to  have  the  authority 
to  offer  share  draft  accounts  pursuant  to 
section  205(f]  of  the  FCU  Act. 

List  of  Subjects  in  12  CFR  Part  761 

Federally  insured  state-chartered 
credit  unions.  Share  draft  accounts. 
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By  the  National  Credit  Union  Administration 
Board  on  )uly  27. 19ea 
B«cky  Bakar. 
Secretary  of  the  Board 

Accordingly,  NCUA  amends  its 
regulations  as  follows: 

PART  761— {REMOVED] 

Part  761  is  removed. 
(FR  Doc.  88-17694  Filed  &-5-«8;  8:45  am) 

BILlINa  COK  7S35-01-II 

12  CFR  Parts  790  and  791 

Description  of  Office,  Disclosure  of 
Offlciai  Records,  Avaitability  of 
Information,  Promulgation  of 
Regulations;  Rules  of  Board  Procedure 

agency:  National  Credit  Union 
Administration  ("NCUA"). 
action:  Final  rule. 

summary:  Part  790  of  NCUA's 
regulations  describes  NCUA's  ofHces 
and  addresses  NCUA  implementation  of 
Federal  information  and  privacy  laws. 
Part  791  contains  rules  of  NCUA  Board 
procedure.  These  amendments:  (1) 
Update  and  clarify  provisions 
concerning  issuance  of  NCUA  rules  and 
regulations,  and  transfer  those 
provisions  from  Part  790  to  Part  791;  (2) 
streamline  and  clarify  NCUA  Board 
procedures;  and  (3)  transfer  provisions 
regarding  public  observation  of  Board 
meetings  from  Part  790  to  Part  791. 
EFFECnVE  date:  August  8, 1988. 
ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street,  NW., 
Washington.  DC  20456. 

FOR  niRTHER  INFORMATION  CONTACT: 

Becky  Baker,  Board  Secretary,  or  Julie 
Tamuleviz,  Staff  Attorney,  at  the  above 
address  or  telephone:  (202)  357-1100 
(Ms.  Baker)  or  (202)  357-1030  (Ms. 
Tamuleviz). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  10. 1988,  the  NCUA 
Board  issued  a  proposal  to  revise  Parts 
790  and  791  of  NCUAs  Rules  and 
Regulations  (53  FR  4996,  February  19, 
1988).  The  proposed  revisions  were  in 
two  areas. 

First,  several  changes  were  proposed 
to  update  and  clarify  the  rules 
concerning  issuance  of  NCUA 
regulations,  and  it  was  suggested  that 
these  rules  be  moved  from  Part  790  (the 
other  provisions  of  which  address 
NCUA  implementation  of  information 
and  privacy  laws)  to  Part  791  covering 
"Rules  of  Board  Procedure."  The  Board 
also  proposed  to  delete  Appendix  A  to 
Part  790  entitled  "Final  Report  in 


Response  to  Executive  Order  No.  12044: 
Improving  Government  Regulations." 
The  Appendix  has  been  superseded  by 
NCUA  Policy  Statement  Number  67-2, 
which  contains  current  procedures  for 
reviewing  and  developing  regulations. 
Second,  the  Board  proposed  several 
changes  to  existing  Part  791  that  would 
streamline  NCUA  Board  procedure. 

Public  Conunent 

The  NCUA  Board  received  three 
comments:  two  from  credit  union  trade 
associations  and  one  from  a  state  credit 
union  league. 

Proposals  to  Update  and  Transfer 
Frovisions  Conceming  Issuance  of 
Regulations 

None  of  the  commenters  addressed 
the  proposal  to  move  the  provisions 
conceming  issuance  of  regulations.  The 
Board  is  therefore  amending  Part  790  by 
deleting  i  790.10  and  Appendix  A.  Part 
791  is  being  amended  to  include  a 
Subpart  B  addressing  issuance  of 
NCUA's  rules  and  regulations.  The 
scope  and  title  of  Parts  790  and  791  are 
being  amended  to  reflect  these  changes. 

One  commenter  suggested  that 
proposed  S  791.8(b),  which  lists  items  to 
be  included  in  a  notice  of  proposed 
rulemaking,  be  amended  by  adding  a 
new  paragraph  (b)(4)  which  would  state 
that  NCUA  will  include  a  discussion  of 
the  impact  a  proposed  rule  will  have  on 
state-chartered,  federally-insured  credit 
unions  in  the  notice  of  proposed 
rulemaking.  NCUA  has  been  including 
this  discussion  in  its  proposed  rules.  The 
Board  is  amending  S  791.8  as  suggested 
by  the  commenter. 

One  commenter  asked  for  clarification 
on  whether  Interpretive  Rulings  and 
Policy  Statements  (IRPS's)  are  issued  for 
comment.  Proposed  §  791.8(d)  sets  forth 
matters,  including  IRPS's.  for  which 
public  notice  and  comment  are  not 
required.  This  section  is  in  conformance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  551  et  seq.).  As  in  the  past,  the 
Board  will  make  a  case-by-case 
determination  on  whether  an  IRPS 
should  be  issued  for  public  comment. 

One  commenter  asked  for  an 
explanation  on  the  difference  between 
"requests  for  comments"  and  "notices  of 
proposed  rulemaking."  The  commenter 
also  asked  how  NCUA  classifies 
"Letters  to  Credit  Unions."  Generally, 
under  the  Federal  Administrative 
Procedure  Act,  the  first  required  step  in 
rulemaking  is  to  issue  a  "notice  of 
proposed  rulemaking,"  in  order  to 
provide  interested  parties  an 
opportunity  to  present  their  views.  [See, 
5  U.S.C.  553.)  Depending  on  the 
circumstances,  NCUA  may  identify  this 
notice  as  a  "request  for  comments,"  a 


"notice  of  proposed  rulemaking,"  or  a 
"proposed  rule."  A  sentence  to  this 
effect  has  be«i  added  to  S  791.8(b)  of 
the  final  rule.  A  request  for  comments  is 
more  likely  to  be  used  to  set  forth  a 
range  of  options  without  expressing  an 
initial  preference  or  recommendation  by 
NCUA.  A  notice  of  proposed  rulemaking 
is  typically  less  specific  than  a  proposed 
rule,  and  may  describe  the  substance  of 
a  proposal  without  setting  forth  specific 
rule  language.  In  any  case,  following  a 
review  of  comments,  a  final  rule  change 
may  be  issued,  or  further  proposals  and 
public  conunent  may  be  required. 

Letters  to  Credit  Unions  are  issued  by 
NCUA  to  provide  guidance  to  credit 
unions;  they  are  not  regulations  and  are 
not  subject  to  the  regulatory  procedures 
set  forth  in  proposed  §  791.8.  Requests 
for  comments,  notices  of  proposed 
rulemaking,  fmal  rules,  and  Letters  to 
Credit  Unions  are  distributed  by  NCUA 
to  all  affected  credit  unions. 

Proposal  to  Streamline  and  Clarify  Rules 
of  Board  Procedure 

Two  of  the  commenters  raised  several 
specific  issues  regarding  the  proposed 
changes  to  the  rules  of  Board  procedure. 

One  commenter  asked  that  proposed 
§  791 .4(b)  be  amended  by  deleting  the 
word  "normally."  This  section  provides 
that  "[n]otation  voting  may  be  used  only 
for  routine  matters,  which  normally  will 
not  include  decisions  on  proposed  and 
final  rules,  adjudications,  and  formal 
Board  interpretations  and  policy 
statements."  The  Board  believes  that 
this  provision  may  be  misleading  as  it 
could  be  read  to  imply  that  notation 
voting  will  be  used  to  make  substantive 
decisions  on  proposed  and  final  rules, 
adjudications,  and  IRPS's.  The  Board  is 
therefore  amending  this  section  to 
provide  that  "notation  voting  may  be 
used  only  for  routine  matters."  This 
would  include  technical  revisions,  such 
as  grammatical  changes,  to  rules  and 
regulations,  adjudications,  IRPS's.  and 
notices,  but  would  not  include 
substantive  decisions  of  significant 
impact  on  credit  unions. 

The  proposal  would  have  deleted 
current  S  791.5(b),  which  permits  a 
Board  member  to  attend  a  special 
meeting  solely  for  the  purpose  of 
objecting  to  lack  of  proper  notice.  The 
Board  has  reconsidered  this  issue  and  is 
reinstating  it  in  the  final  rule. 

The  current  rule  provides  that  a  Board 
member's  failure  to  respond  to  a 
notation  vote  is  en  indication  that  the 
member  wants  the  matter  considered  at 
a  Board  meeting;  The  proposal  would 
have  deleted  this  provision,  in  that  a 
Board  member's  failure  to  respond  to  a 
notation  vote  has  generally  been  due  to 
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the  member  being  on  travel  or  otherwise 
unavailable.  One  commenter  asked  that 
this  provision  be  reinstated  or  that  it  be 
amended  to  clarify  what  happens  when 
a  Board  member  fails  to  respond.  The 
Board  does  not  believe  that  an 
amendment  to  this  section  is  necessary. 
If  a  member  fails  to  respond,  it  is  the 
responsibility  of  the  Board  secretary  to 
check  with  the  Board  member  or  the 
member's  office  to  determine  the  reason 
for  failure  to  respond.  If  a  Board 
member  wants  a  matter  included  at  a 
Board  meeting,  the  procedures  set  forth 
in  §  791.4(b)(3)  or  §  791.6  will  be 
followed. 

Proposed  §  791.5(a)  provided  that 
NCUA  would  hold  regular  meetings 
each  month  unless  there  were  no 
business  or  a  quorum  could  not  be 
obtained.  One  commenter  correctly 
pointed  out  that  open  meetings  have  not 
typically  been  scheduled  for  the  month 
of  August.  However,  since  the  Board 
would  like  the  freedom  to  hold  an 
August  meeting,  if  business  requires  it, 
the  final  provision  will  be  as  proposed. 

Finally,  some  concern  has  been 
expressed  regarding  the  notice  that  will 
be  given  to  Board  members  when  an 
emergency  meeting  is  called. 

Section  791.5(b)(2)  is  being  amended 
to  clarify  that  there  must  be  a  statement 
and  vote  on  the  record  of  the 
determination  that  an  emergency  exists, 
rendering  it  necessary  to  call  a  special 
meeting,  or  schedule  a  matter  for  a 
regular  meeting,  without  following  the 
normal  notice  requirements. 

Public  Observation  of  Board  Meetings 

Subpart  C  of  Part  790  (Public 
Observation  of  Board  Meetings) 
contains  regulations  implementing 
provisions  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b)  ("Sunshine 
Act").  NCUA's  regulations  implementing 
the  Sunshine  Act  (§§  790.40-790.49  of 
NCUAs  Rules  and  Regulations  [12  CFR 
790.40-790.49)  are  intended  to  "provide 
the  public  with  the  fullest  access, 
authorized  by  law,  to  the  deliberations 
and  decisions  of  the  Board  while 
protecting  the  rights  of  individuals  and 
preserving  the  abiHty  of  the  agency  to 
carry  out  its  responsibilities."  [See 
§  790.40  of  NCUA's  Rules  and 
Regulations.  [12  CFR  790.40]). 

The  Board  believes  that  Subpart  C 
would  be  more  appropriately  placed  in 
Part  791.  The  Board  is  therefore  moving 
Subpart  C  to  Part  791,  where  it  will 
become  Subpart  C  of  Part  791  consisting 
of  S  791.9  through  791.18.  The  scope 
sections  of  Parts  790  and  791  are  being 
amended  to  reflect  this  change.  While 
this  change  was  not  part  of  the  original 
proposal,  it  is  merely  technical  in  nature 
and  does  not  involve  substantive 


amendments  to  the  current  regulations. 
Therefore,  public  comment  and  notice  is 
unnecessary. 

Effective  Date 

The  Board  has  determined  not  to 
delay  the  effective  date  of  these 
amendments  since  they  pertain  solely  to 
rules  of  Board  practice  and  procedure. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
hereby  certifies  that  the  amendments  do 
not  have  a  significant  impact  on  a 
substantial  number  of  small  credit 
unions.  Accordingly,  the  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

This  amendment  does  not  contain  any 
paperwork  requirements. 

Executive  Order  12612 

This  amendment  does  not  affect  state 
regulation  of  credit  unions. 

List  of  Subjects  in  12  CFR  Part  791 

Procedures,  NCUA  Board  meetings. 
Promulgation  of  NCUA  rules  and 
regulations.  Sunshine  Act. 

By  the  National  Credit  Union 
Administration  Board  on  ]uly  27, 1988. 
Becky  Baker, 
Secretary.  NCUA  Board. 

Accordingly,  NCUA  is  amending  its 
regulations  as  follows: 

1.  The  authority  section  for  Part  790  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1766, 1789, 1795f. 
Subpart  A  is  also  issued  under  5  U.S.C.  552 
and  Subpart  B  is  issued  under  5  U.S.C.  552a. 

2.  The  heading  of  Part  790  is  revised  to 
read  as  follows: 

PART  790— DESCRIPTION  OF  OFFICE, 
DISCLOSURE  OF  OFFICIAL  RECORDS, 
AVAILABIUTY  OF  INFORMATION 

3.  Section  790.1(b)  is  revised  to  read 
as  follows: 

§  790.1    Scope  and  appllcation. 

***** 

(b)  The  rules  contained  in  this  part  are 
promulgated  pursuant  to  the  Federal 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.].  This  part  includes  a 
description  of  NCUA's  offices  and  the 
places  and  method  of  obtaining 
information  from  NCUA.  This  part 
contains  rules  relating  to  types  of 
information  available  to  the  public,  fee 
schedules,  and  determinations  on 
requests  by  the  Administration,  as 
provided  by  the  Freedom  of  Information 
Act  (5  U.S.C.  552).  Regulations  relating 


to  rules  of  procedure,  promulgation  of 
NCUA  Rules  and  Regulations,  and  the 
Sunshine  Act  are  contained  in  Part  791. 

4.  Section  790.10  and  Appendix  A  to 
Part  790  are  removed. 

§790.10    [Reniovedl 

Appendix  A  to  Part  790 — [Removed] 

5.  Part  791  is  revised  to  read  as 
follows: 

PART  791— RULES  OF  NCUA  BOARD 
PROCEDURE;  PROMULGATION  OF 
NCUA  RULES  AND  REGULATIONS; 
PUBLIC  OBSERVATION  OF  NCUA 
BOARD  MEETINGS 

Subpart  A— Rules  of  NCUA  Board 
Procedure 

Sec. 

791.1  Scope. 

791.2  Number  of  votes  required  for  board 
action. 

791.3  Voting  by  proxy. 

791.4  Methods  of  acting. 

791.5  Scheduling  of  board  meetings. 

791.6  Subject  matter  of  a  meeting. 

Subpart  B — Promulgation  of  NCUA  Rules 
and  Regulations 

791.7  Scope. 

791.8  Promulgation  of  NCUA  rules  and 
regulations. 

^  Subpart  C— Public  Observation  of  NCUA 
Board  Meetings  Under  the  Sunstiine  Act 

791.9  Scope. 

791.10  Deflnitions. 

791.11  Open  meetings. 

791.12  Exemptions. 

791.13  Public  announcement  of  meetings. 

791.14  Regular  procedure  for  closing 
meeting  discussions  or  limiting  the 
disclosure  of  information. 

791.15  Requests  for  open  meeting. 

791.16  General  counsel  certification. 

791.17  Maintenance  of  meeting  records. 

791.18  Public  availability  of  meeting  records 
and  other  documents. 

Subpart  A— Rules  of  NCUA  Board 
Procedure 

§791.1    Scope. 

The  rules  contained  in  this  Subpart 
are  the  rules  of  procedure  governing 
how  the  Board  conducts  its  business. 
These  rules  concern  the  Board's  exercise 
of  its  authority  to  act  on  behalf  of 
NCUA;  the  conduct,  scheduling  and 
subject  matter  of  Board  meetings;  and 
the  recording  of  Board  action. 

§  791.2    Numt>ef  of  votes  required  for 
board  action. 

The  agreement  of  at  least  two  of  the 
three  Board  members  is  required  for  any 
action  by  the  Board. 

§791.3    Voting  by  proxy. 

Proxy  voting  shall  not  be  allowed  for 
any  action  by  the  Board. 
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§791.4    Metlwds  of  acting. 

(a)  Board  meetings — (1)  Applicability 
of  the  Sunshine  Act  The  Government  in 
the  Sunshine  Act  (5  U.S.C.  552b. 
"Sunshine  Act")  requires  that  joint 
deliberations  of  the  Board  be  held  in 
accordance  with  its  open  meetings 
provisions  (5  U.S.C.  552b  (bHH)- 
(Subpart  C  of  this  part  contains  NCUA's 
regulations  implementing  the  Sunshine 
Act.) 

(2)  Presiding  officer.  The  Chairman  is 
the  presiding  officer,  and  in  the 
Chairman's  absence,  the  designated 
Vice  Chairman  shall  preside.  The 
presiding  officer  shall  make  procedural 
rulings  with  the  right  of  the  objector  to 
request  a  board  ruling. 

(b)  Notation  voting.  Notation  voting  is 
the  circulation  of  written  memoranda 
and  voting  sheets  to  the  office  of  each 
Board  member  and  the  tabulation  of 
responses. 

(1)  Matters  that  may  be  decided  by 
notation  voting.  Notation  voting  may  be 
used  only  for  routine  matters. 

(2)  Notation  vote  sheets.  Notation 
vote  sheets  will  be  used  to  record  the 
vote  tally  on  a  notation  vote.  The 
Secretary  of  the  Board  has 
administrative  responsibility  over 
notation  voting,  including  the  authority 
to  establish  deadlines  for  voting,  receive 
notation  vote  sheets,  count  votes,  and 
determine  whether  further  action  is 
required. 

(3)  Veto  of  notation  voting.  In  view  of 
public  policy  for  opeimess  reflected  in 
the  Simshine  Act,  each  Board  member  is 
authorized  to  veto  the  use  of  notation 
voting  for  the  consideration  of  any 
particular  matter,  and  thus  require  that 
the  matter  be  placed  on  the  agenda  of  a 
Board  meeting. 

(4)  Disclosure  of  result.  A  record  is  to 
be  maintained  of  Board  transactions  by 
use  of  the  notation  voting  procedure. 
Public  disclosure  of  this  record  is 
determined  by  the  provisions  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552). 

9791.5    SclMduMng  of  bOMtl  RiMtlng*. 

(a)  Meeting  calls — (1)  Regular 
meetings.  The  Board  will  hold  regular 
meetings  each  month  unless  there  is  no 
business  or  a  quorum  is  not  available. 
The  Secretary  of  the  Board  will 
coordinate  the  dates  for  meetings. 

(2)  Special  meetings.  The  Chairman 
shall  call  special  meetings  either  on  the 
Chairman's  own  initiative  or  at  the 
request  of  any  Board  member. 

(b)  Notice  of  meetings— {1)  Notifying 
the  public.  The  Sunshine  Act  and 
Subpart  C  set  forth  the  procedures  for 
notifying  the  pubUc  of  Board  meetings. 

(2)  Notifying  board  members — (i) 
Special  meetings.  Except  in  cases  of 


emergency  as  determined  by  a  majority 
of  the  Board,  each  Board  member  is 
entitled  to  receive  notice  of  any  special 
meeting  at  least  twenty-four  hours  in 
advance  of  such  meeting.  The  notice 
shall  set  forth  the  place,  day,  hour,  and 
nature  of  business  to  be  transacted  at 
the  meeting.  In  cases  of  emergency  a 
record  of  the  vote,  including  a  statement 
explaining  the  decision  that  an 
emergency  exists,  will  be  maintained. 

(ii)  Regular  meetings.  Each  Board 
member  is  entitled  to  receive  notice  of 
the  agenda  and/or  notice  of  any  changes 
in  the  subject  matter  of  such  meetings 
concurrent  with  the  public  release  of 
such  notices  under  the  Sunshine  Act. 
Each  Board  member  shall  be  entitled  to 
at  least  twenty-four  hours  advance 
notice  of  the  consideration  of  a 
particular  subject  matter,  except  in 
cases  of  emergency  as  determined  by  a 
majority  of  the  Board.  In  cases  of 
emergency,  a  record  of  the  vote, 
including  a  statement  explaining  the 
decision  that  an  emergency  exists,  will 
be  maintained. 

§  791.6    Subject  matter  of  a  mooting. 

(a)  Agenda.  The  Chairman  is 
responsible  for  the  final  determination 
of  each  meeting  agenda. 

(b)  Submission  of  agenda  items. 
Agenda  items  may  be  submitted  to  the 
Secretary  of  the  Board  by  each  Board 
member,  the  Executive  Staff  (which 
includes  all  Office  Directors  and 
President  of  the  Central  Liquidity 
Facility),  and  Regional  Directors. 

Subpart  B— Promulgation  of  NCUA 
Rules  and  Regulations 

§  791.7   Scope. 

The  piles  contained  in  this  Subpart  B 
pertain  to  the  promulgation  of  NCUA 
rules  and  regulations. 

S  791.9    Promulgation  of  NCUA  nileo  and 
lagulaUuiio. 

(a)  NCUA's  procedures  for  developing 
regulations  are  governed  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.)  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.),  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
and  NCUA's  policies  for  the 
promulgation  of  rules  and  regulations  as 
set  forth  in  its  Interpretive  Ruling  and 
Policy  Statement  87-2. 

(b)  Proposed  rulemaking.  Notices  of 
proposed  rulemaking  are  published  in 
the  Federal  Register  except  as  specified 
in  paragraph  (d)  of  this  section  or  as 
otherwise  provided  by  law.  A  notice  of 
proposed  rulemaking  may  also  be 
identified  as  a  "request  for  comments" 
or  as  a  "proposed  rule."  The  notice  will 
include: 


(1)  A  statement  of  the  nature  of  the 
rulemaking  proceedings; 

(2)  Reference  to  the  authority  under 
which  the  rule  is  proposed: 

(3)  Either  the  terms  or  substance  of 
the  proposed  rule  or  a  description  of  the 
subjects  and  issues  involved;  and 

(4)  A  statement  of  the  effect  of  the 
proposed  rule  on  state-chartered 
federally-insiu-ed  credit  unions. 

(c)  Public  participation.  After 
publication  of  notice  of  proposed 
rulemaking,  interested  persons  will  be 
afforded  the  opportunity  to  participate 
in  the  making  of  the  rule  through  the 
submission  of  written  data,  views,  or 
arguments,  delivered  within  the  time 
prescribed  in  the  notice  of  proposed 
rulemaking,  to  the  Secretary,  NCUA 
Board,  1776  G  Street  NW.,  Washington. 
DC  20456.  Interested  persons  may  also 
petition  the  Board  for  the  issuance, 
amendment,  or  repeal  of  any  rule  by 
mailing  such  petition  to  the  Secretary  of 
the  Board  at  the  address  given  in  this 
section. 

(d)  Exceptions  to  notice.  The 
following  are  not  subject  to  the  notice 
requirement  contained  in  paragraph  (b) 
of  this  section: 

(1)  Matters  relating  to  agency 
management  or  personnel  or  to  public 
property,  loans,  grants,  benefits,  or 
contracts; 

(2)  When  persons  subject  to  the 
proposed  rule  are  named  and  either 
personally  served  or  otherwise  have 
actual  notice  thereof  in  accordance  with 
law; 

(3)  Interpretive  rules,  general 
statements  of  policy,  or  rules  of  agency 
organization,  procedure  or  practice, 
unless  notice  or  hearing  is  required  by 
statute;  and 

(4)  If  the  Board,  for  good  cause,  finds 
(and  incorporates  the  finding  and  a  brief 
statement  therefor  in  the  rules  issued) 
that  notice  and  public  procedure  thereon 
are  impracticable,  imnecessary.  or 
contrary  to  the  public  interest  unless 
notice  or  hearing  is  required  by  statute. 

(e)  Effective  dates.  No  substantive 
rule  issued  by  NCUA  shall  be  effective 
less  than  30  days  after  its  publication  in 
the  Federal  Register,  except  that  this 
requirement  may  not  apply  to: 

(1)  Rules  which  grant  or  recognize  an 
exemption  or  reheve  a  restriction; 

(2)  Interpretive  rules  and  statements 
of  policy;  or 

(3)  Any  substantive  rule  which  the 
Board  makes  effective  at  an  earlier  date 
upon  good  cause  found  and  published 
with  such  r\de. 
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Act 

§791.9   Seqpa. 

Utia  Mfatjnrt'ooittuni  misulations 
impleaeBti^g  flubsectwM  (b)  throigh  (Q 
of  the  "GoveraaieBl  is  the  Sunshine 
Act"  ^  UJS.C  Sl&2h\.  The  priaary 
purpase  of  these  regulations  is  to 
prgvide  the  public  mhA\  ithe  ivlkal 
acoesa  authorized  by  law  to  the 
deliberatjoiu  .and  decistons  of  ihe 
Board,  while  |ux>lecting  ^e  rights  of 
individuals  aad  pisserviog  the  aiiility  of 
the  agency  to  carry  ad  its 
respoasibilitjes. 

§  791.<H>   OafTbiittam. 

Far  flie  purpose  of  (his  subpart: 
(a3  "Agency"  means  the  Maiional 
Credit  Union  Administration; 

(b)  "Board"  means  the  National  Credit 
IMiwn  Admknsta'ation  BDari  whose 
members  ivere  appointed  by  the 
PresMertt  ^vith  the  advice  and  consent  of 
the  Senate; 

(c)  **"Sifc«iivwkm  tX  the  Board"  means 
a  grtrap  fJotttpoteA  t>f  twro  BoaTd 
members  sirthodzed  by  fhe  Board  to  act 
on  bcfhalf  «f  Hie  agency; 

(dj  ""Meeting"  means  any 
deliberations  by  two  or  more  members 
of  the  Board  mrmvig  aobdivisioo  of  (he 
Baand  Ihat  afcteumiie  or  vemJIt.  in  She 
joint  tsuidwA  ar  dispoaitimi  af  affickrl 
agency  iiwiaiwaw  with  the  cwoeptioH  of: 
(1)  Dcdiheiarlieiig  todgtenniw;  whether  a 
mectting  or  a  partson  theneof  will  be  open 
or  closed  to  pufafic  cbatavaJiuii  «ad 
whether  inloniraiiaD  reganding  closed 
meetings  will  be  withheld  from  fuhlic 
disclosure:  (2)  deliberations  to 
determine  whether  or  when  to  schedule 
a  meeting;  and  (3)  infrequent 
diaposiltianBaf  official  agency  business 
by  saqnentiiad  circalaitem  df  written 
recoinBBodatioiM  to  imfiviiiual  Board 
menbers  fnotation  TOting  procednre"). 
provided  flie  votes  of  each  Board 
member  and  the  adtion  taken  are 
recorded  for  each  matter  and  are 
publioiy  available,  imless  exempted 
from  disdoaure  parsuant  to  5  U.S.C.  552 
(the  fteedam  of  lofoimation  Act); 

[e^  "Public  obBervaAion"  la^fns  that  a 
member  or  gronp  of  the  pub£c  may 
listen  to  and  observe  any  open  meeting 
and  may  record  in  -aa  unobtrusrvie 
maamer  aay  portion  of  that  meetmg  by 
use  dfa  camera  or  any  kj^et  electronic 
device,  but  ahaU  net  inrtkapate  m  any 
meeing  ufdess  authorised  by  the  Board: 

1^  "Pi&lic  aamaunceraeBt"  or 
"publicly  announce"  means  making 
reasonable  efforts  under  the  particular 
crrcmnstances  to  fully  inform  the  public, 
especiaHfr  those  individuals  whu  liave 
expreaoed  iatereat  in  the  sntiject  matters 


to  be  discussed  or  the  decisions  of  the 
agency; 

(g)  "Sunshine  Act"  means  Ihe  open 
meeting  provisions  of  the  "Government 
in  the  Sraishine  Act"  15  U.S.C.  S52h.J 


§79ati 

Except  as  provided  in  §  791.12(81,  any 
pottion  rrf  any  meeting  of  the  Board 
shall  be  open  to  public  observation.  The 
Board,  and  any  irubt&visioD  of  ftie  Board, 
shall  jointly  conduct  official  agency 
business  only  in  accordance  with  this 
subpart. 
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(a)  Under  fbe  procedures  speciTred  in 
I  TW.M,  Ihe  Board  may  cSose  a  meeting 
or  any  portion  of  a  meeting  from  public 
observation  or  may  withhold 
wrfunwaBon  pertaining  to  such  meetings 
provided  the  Board  has  properly 
determmed  thsrt  flie  public  tnterest  does 
not  require  otherwise  and  *tat  the 
meelring  for  any  portion  thereof^  or  the 
disclosnre  ofmeeting  information  is 
likely  to: 

(Ij  Disclose  matters  that  are: 

j(i)  Spwcificafly  authoiized  Tinder 
criteria  eStaltli^ed  by  an  Executive 
Order  to  be  kept  secret  in  the  intenests 
of  national  defense  sr  foreign  policy, 
and 

fiil  In  fact  propad^'  claasi&ed  jwrsuanl 
to  sudh  Executive  Order; 

(2)  Relate  aolely  k)  'internal  personnel 
rules  and  poactices; 

(3)  Oisck)se  matteis  S|pecifu:aily 
exen^ed  Irom  disclosure  by  statute 
(other  than  sectioa  552  of  Title  5  of  ihe 
United  States  Code,  the  Preedana  xaf 
Information  Act},  provided  <thai  such 
statute: 

(i)  Requices  that  the  maitters  be 
withheld  bom  ihe  public  in  such  a 
manner  as  to  Jeaue  no  discnetion  on  the 
issue,  AT 

(ii)  fifttabhshes  particuiarcrateiia  for 
witUioidiqg  or  refers  to  particular  types 
of  naattens  to  be  withheld; 

j4j  Disclose  trade  secncts  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  coofidential; 

(5)  bivalve  accusing  any  penton  of  a 
crime,  or  formally  censurkig  emy  person; 

(6)  Discdose  information  of  a  peiaonai 
nature  where  disclosure  would 
coBstituts  a  <ieai!ly  unwairanted 
invasion  'Of  personal  privacy; 

l?)  Diadose  'mvsBtigatory  recordB 
conpded  for  enfercemesft  pinposes,  or 
iniormation  which  if  written  would  be 
contained  in  such  records,  bat  only  to 
the  extent  that  the  production  of  such 
records  or  htformation  would: 

fi)  Interfere  -with  enforcement 
proce 


(ii)  Deprive  a  person  of  a  right  to  a  lair 
trial  or  an  impartial  adjudication, 

(iiij  Constitute  an  unwatcaated 
invasion  of  personal  privacy, 

(iv)  Disclose  the  identity  of  a 
confidential  souroe  ami,  in  the  case  of  a 
recced  osmpiled  by  a  criminal  law 
enforcement  authority  in  the  cmtise  of  a 
criminaJ  investigation,  or  by  a  Federal 
agency  conducting  a  lawful  nationai 
seouity  intelligence  invettigatioo. 
confidential  infoimation  funuAed  only 
by  the  confidential  source, 

(x]  Oiisdoae  investigative  tedau^oes 
and  {UDoeduDes,  lOr 

(vi)  Endanger  ^te  life  or  physical 
safe^  of  law  enforcement  personnel; 

(8)  Disclose  iirfoiinatian  contained  in 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  bdialf 
of,  or  for  the  nse  of  Federal  agendes 
responsible  for  the  r^ulation  or 
supervision  of  financial  institutions; 

(9)  Disclose  informatioD  the  premature 
disclosure  of  vv^ch  would  be  likely  to 
(iRAllead  In  s^lScant  jipeculatiaa  in 
currencies,  securities,  or  commodities,  or 
(B)  significantly  endanger  the  stability  of 
any  financial  institution,  or  [iij  be  likely 
to  significantly  frustrate  iniplenientafion 
of  a  proposed  action, 

except  ik»X  this  jkanagcajah  (aj(9j  shail 
not  apply  in  any  instasoe  where  the 
Board  has  already  disclosed  to  the 
public  the  icentent  or  nattnc  of  iH 
proposed  acliDH.  or  -wfaece  the  Board  is 
required  by  law  to  nske  such  d^adomre 
on  its  own  initiative  pnar  to  taking  final 
action  on  such  proposal;  or 

[VO]  SpecScally  concern  the  issuanoe 
of  a  viAipoeaa.  partidpaftian  in  a  civil 
action  or  pneoeeding,  an  -action  in  a 
foreign  court  or  intemation^  tribunal,  or 
an  ailiitration,  or  the  initiatton,  condnct 
or  disposition  of  a  parttcnlar  case  of 
formal  agency  a<^dicafion  pursuant  to 
the  procedures  in  section  554  of  Ti^e  5 
of  the  United  States  Ckide  or  otiieiwiwe 
involving  a  detewinnatton  on  the  record 
after  opportonity  for  a  hearing. 

(b)  ■Prior  to  closing  a  meeting  whose 
discussions  are  likely  to  faD  within  the 
exemptions  stated  in  paragraph  (a)  of 
this  section,  the  Board  will  balance  the 
public  interest  in  observing  the 
deRberatJons  of  an  exemptible  matter 
and  the  agency  need  for  confidentiality 
of  the  exemptible  matter.  In  weighing 
these  interests,  the  Board  is  assisted  by 
the  General  Counsel  as  pro«aded  in 
§  791.16,  by  expressions  of  the  public 
interest  set  forth  in  requests  for  open 
meetings  as  provided  by  5  791.15{b],  and 
b>r  the  brief  staff  analysis  of  public 
interest  whidi  wiH  accompany  each 
staff  recommendation  8iat  an  agenda 
item  be  considered  in  a  closed  meeting. 
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9  7vial3    PuMte  announcMiMfit  of 


(a)  Except  as  otherwise  provided  in 
this  section,  the  Board  shall,  for  each 
meeting,  make  a  public  annoimcement 
at  least  one  week  in  advance  of  the 
meeting,  of  the  time,  place  and  subject 
matter  of  the  meeting,  whether  it  will  be 
open  or  closed  to  public  observation, 
and  the  name  and  telephone  number  of 
the  Secretary  of  the  Board  or  the  person 
designated  by  the  Board  to  respond  to 
requests  for  information  about  the 
meeting. 

(b)  Advance  notice  is  required  unless 
a  majority  of  the  members  of  the  Board 
determine  by  a  recorded  vote  that 
agency  business  requires  that  a  meeting 
be  called  at  an  earlier  date,  in  which 
case,  the  information  to  be  announced  in 
paragraph  (a)  of  this  section  shall  be 
publicly  announced  at  the  earliest 
practicable  time. 

(c)  A  change,  including  a 
postponement  or  a  cancellation,  in  the 
time  or  place  of  a  meeting  after  a 
published  aimounceroent  may  be  made 
only  if  announced  at  the  earliest 
practicable  time. 

(d)  A  change  in  or  deletion  of  the 
subject  matter  of  a  meeting  or  any 
portion  of  a  meeting  or  a 
redetermination  to  open  or  close  a 
meeting  or  any  portion  of  a  meeting 
after  a  published  announcement  may  be 
made  only  if: 

(1)  A  majority  of  the  Board  determines 
by  recorded  vote  that  agency  business 
so  requires  and  that  no  earlier 
announcement  of  the  change  was 
possible  and 

(2)  Public  announcement  of  the  change 
and  of  the  vote  of  each  member  on  such 
change  shall  be  made  at  the  earliest 
practicable  time. 

(e)  Each  meeting  announcement  or 
amendment  thereof  shall  be  posted  on 
the  Public  Notice  Bulletin  Board  in  the 
reception  area  of  the  agency 
headquarters  and  may  be  made 
available  by  other  means  deemed 
desirable  by  the  Board.  Immediately 
following  each  public  announcement 
required  by  this  section,  the  stated 
information  shall  be  submitted  to  the 
Federal  Register  for  publication. 

(f)  No  announcement  shall  contain 
information  which  is  determined  to  be 
exempt  from  disclosure  under 

§  791.12(a). 

(g)  The  agency  shall  maintain  a 
mailing  list  of  names  and  addresses  of 
all  persons  who  wish  to  receive  copies 
of  agency  announcements  of  meetings 
open  to  public  observation  and 
amendments  to  such  announcements. 
Requests  to  be  placed  on  the  mailing  list 
should  be  made  by  telephoning  or  by 
writing  to  the  Secretary  of  the  Board. 


f  791.14    Itofular  proeedura  for 

mwOnQ  QHCUMMffW  Of  ■ilNUIiy  UM 

awGNMUfvof  RnmnMioofk 

(a)  A  decision  to  close  any  portion  of 
a  meeting  and  to  withhold  information 
about  any  portion  of  a  meeting  closed 
pursuant  to  {  701.12(a)  will  be  taken 
only  when  a  majority  of  the  entire  Board 
votes  to  take  such  action.  In  deciding 
whether  to  close  a  meeting  or  any 
portion  of  a  meeting  or  to  withhold 
information,  the  Board  shall 
independendy  consider  whether  the 
public  interest  requires  an  open  meeting. 
A  separate  vote  of  the  Board  will  be 
taken  and  recorded  for  each  portion  of  a 
meeting  to  be  closed  to  public 
observation  pursuant  to  §  791.12(a)  or  to 
nvithhold  information  from  the  public 
pursuant  to  S  791.12(a).  A  single  vote 
may  be  taken  and  recorded  with  respect 
to  a  series  of  meetings,  or  any  portions 
of  meetings  which  are  proposed  to  be 
closed  to  the  public  or  with  respect  to 
any  information  concerning  the  series  of 
meetings,  so  long  as  each  meeting  in  the 
series  involves  the  same  particular 
matters  and  is  scheduled  to  be  held  no 
more  than  thirty  days  after  the  initial 
meeting  in  such  series.  No  proxies  shall 
be  allowed. 

(b)  Any  person  whose  interests  may 
be  directly  affected  by  any  portion  of  a 
meeting  for  any  of  the  reasons  stated  in 
S  791.12(a)  (5),  (6)  or  (7)  may  request  that 
the  Board  close  such  portion  of  the 
meeting.  After  receiving  notice  of  a 
person's  desire  for  any  specified  portion 
of  a  meeting  to  be  closed,  the  Board, 
upon  a  request  by  one  member,  will 
decide  by  recorded  vote  whether  to 
close  the  relevant  portion  or  portions  of 
the  meeting.  This  procedure  appHes  to 
requests  received  either  prior  or 
subsequent  to  the  announcement  of  a 
decision  to  hold  an  open  meeting. 

(c)  Within  one  day  after  any  vote  is 
taken  pursuant  to  paragraphs  (a)  or  (b) 
of  this  section,  the  Board  shall  make 
publicly  available  a  written  copy  of  the 
vote  taken  indicating  the  vote  of  each 
Board  member.  Except  to  the  extent  that 
such  information  is  withheld  and 
exempt  from  disclosure,  for  each 
meeting  or  any  portion  of  a  meeting 
closed  to  the  public,  the  Board  shall 
make  publicly  available  within  one  day 
after  the  required  vote,  a  written 
explanation  of  its  action,  together  with  a 
list  of  all  persons  expected  to  attend  the 
closed  meeting  and  Uieir  affiliation.  The 
list  of  persons  to  attend  need  not  include 
the  names  of  individual  staff,  but  shall 
state  the  offices  of  the  agency  expected 
to  participate  in  the  meeting  discussions. 

{791.15    Requests  tor  open  macdns. 

(a)  Following  any  announcement  that 
the  Board  intends  to  close  a  meeting  or 


any  portion  of  any  meeting,  any  person 
may  make  a  written  request  to  the 
Secretary  of  the  Board  that  the  meeting 
or  a  portion  of  the  meeting  be  open.  The 
request  shall  be  circulated  to  the 
members  of  the  Board,  and  the  Board, 
upon  the  request  of  one  member,  shall 
reconsider  its  action  under  §  791.14 
before  the  meeting  or  before  discussion 
of  the  matter  at  the  meeting.  If  the  Board 
decides  to  open  a  portion  of  a  meeting 
proposed  to  be  closed,  the  Board  shall 
publicly  announce  its  decision  in 
accordance  with  {  791.13(e).  If  no 
request  is  received  from  a  Board 
member  to  reconsider  the  decision  to 
close  a  meeting  or  portion  thereof  prior 
to  the  meeting  discussion,  the  Chairman 
of  the  Board  shall  certify  that  the  Board 
did  not  receive  a  request  to  reconsider 
its  decision  to  close  the  discussion  of  the 
matter. 

(b)  The  request  to  open  a  portion  of  a 
meeting  shall  be  submitted  to  the 
Secretary  of  the  Board  in  advance  of  the 
meeting  in  question.  The  request  shall 
set  fortti  the  requestor's  interest  in  the 
matter  to  be  discussed  and  the  reasons 
why  the  requestor  believes  that  the 
public  interest  requires  that  the  meeting 
or  portions  thereof  be  open  to  public 
observation. 

(c)  The  submission  of  a  request  to 
open  a  portion  of  a  meeting  shall  not  act 
to  stay  the  effectiveness  of  Board  action 
or  to  postpone  or  delay  the  meeting 
unless  the  Board  decides  otherMnse. 

(d)  The  Secretary  of  the  Board  shall 
advise  the  requestor  of  the  Board's 
consideration  of  the  request  to  open  a 
portion  of  the  meeting  as  soon  as 
practicable. 

§791.16    Qtnaral  counsai  certtficatlon. 

For  each  meeting  or  any  portion  of  a 
meeting  closed  to  public  observation 
under  §  791.14,  the  General  Counsel 
shall  publicly  certify,  whether  in  his  or 
her  opinion,  the  meeting  or  portion 
thereof  may  be  closed  to  public 
observation  and  shall  state  each 
relevant  exemption  provision  of  law.  A 
copy  of  the  certification,  together  with  a 
statement  from  the  presiding  officer  of 
the  meeting  setting  forth  the  time  and 
place  of  the  meeting  and  the  persons 
present,  shall  be  retained  as  a  part  of 
the  permanent  meeting  records.  As  part 
of  the  certification,  the  General  Counsel 
shall  recommend  to  the  Board  whether 
the  public  interest  requires  that  the 
meeting  or  portions  thereof  proposed  to 
be  closed  to  public  observation  be  held 
in  the  open. 

S  791.17    Maintsnanoa  of  wsstinfl  records. 

(a)  Except  in  those  circumstances 
which  are  beyond  the  control  of  the 
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■agency,  the  Boaid  ah*U  laaintain  » 
compliste  txatuaift  orciectronic 
recordii\gade()uate  4o  record  fully  the 
proceadiags  of  each  jnaetiRg.  or  any 
portion  (hereof,  closad  to  p^Uc 
obaervation.  However,  far  ineetings 
closed  under  S  7^12(8}  (8).  (S)(i]  or^lClj. 
the  Board  shail  maiotain  either  a 
tran8crij>t.  a  reoerdmg  or  a  set  of 
minutei.  The  Board  shaU  otaiatain  a 
conylete  electronic  xeoerdiog  for  each 
open  mftBting  or  any  portion  thereof.  AM 
records  ahaJi  clearly  identify  each 
speaker. 

(b)  Aae4  of  suniiles  shall  fully  and 
cieariy  4ascFibe  aU  flaaiters  discussed 
and  shaU  ^ruviie  a  &iU  and  accurate 
suonaary  of  any  actioBS  taken,  and  the 
reasons  ior  taidiig  luch  action.  Minutes 
ahaH  also  iaclude  a  deschptioB  of  each 
of  the  views  «iqpressed  by  each  person 
in  atteadaaae  on  any  item  and  the 
reooad  of  any  roil  caU  vote,  reflecting  the 
vote  of  each  ineBiber.  Ail  documents 
coraidered  in  ooaoectioQ  with  any 
action  aball  be  4dentified  ia  Ihe  aainates. 

(c)  The  agency  riiail  namtaio  a 
complete  varbatim  oapyy  of  4fae 
(raaacnfrt.  a«ani|deteca|>yaf  the 
miaiitfs  ar  a  ooiaplete  eieciiouic 
reoarding  af  each  ■lectiag.  or  any 
portioa  «f «  aseeiing,  ckaed  ta  puhhc 
ohMTvadoB.  for  at  feeat  tare  years  after 
audi  aMefi^g  or /ar  oae  year  after  the 
conckiaiQB  of  any  agency  proceeding 
with  respect  to  i»hich  tke  neeting  or  any 
portiaa  was  heU.  whirhnwrr  occnrs 
later.  The  ageney  afaaH  oniniain  a 
complete  electronic  recording  of  each 
cfjea  neetuqt  far  ^  least  three  moatfaa 
after  the  meeliag  date.  A  complete  set  <tf 
minutes  shaU  he  maiataiBed  on  a 
penaaaeat  basis  for  ell  meetings. 

§791.1S   PuMeavaUbMy of moettog 
racoraaana  ooiar  tlociawanta. 

(aj  The  agency  ahaU  niake  prony}tly 
ava^ahle  to  the  public,  in  the  Public 
Reference  Room.  4he  transcript, 
electronic  recotdiag,  or  minutes  cS  any 
meetiag,  dpieti"g  any  agenda  item  or 
any  item  of  the  testimony  of  a  witness 
received  at  a  closed  meetiag  which  the 
Board  determined,  pursuant  to 
paragraph  ^c)  of  this  section,  was 
exempt  from  disclosure  under 
S  7gi.l4a).  The  exeraption  or 
exemptions  relied  apon  for  any  deleted 
information  shaD  be  reflected  on  any 
record  or  recording. 

(b)  Copies  of  any  transcript,  minutes 
or  transcnption  of  a  reoording. 
disclosing  the  identity  of  each  i9)eaker. 
shall  be  furnished  to  any  peison 
requesting  such  information  in  the  form 
specined  in  paragraph  (a)  of  this  section. 
Copies  shaU  be  himisbed  at  the  actual 
cost  of  duplication  or  transcription 


unless  wahred  by  the  Secretary  of  the 
Board. 

(c)  FaUmiwig  each  meetiag  or  any 
portion  of  a  meeting  closed  pursuant  to 
§  791.12(a),  as  the  last  item  of  business, 
the  Board  shall  determine  which,  if  any, 
portieDS  af  the  meeting  transcript 
electronic  recording  or  minutes  not 
otherwise  avaflaWe  under  5  U.S.C.  522a 
(the  Pirracy  Act),  contain  information 
which  should  be  withheld  pursuant  to 

S  791.12(a);  provided,  however,  that 
should  the  Board  not  make  such 
determinations  immediately  foUowing 
any  such  closed  meeting,  the  Secretary 
of  the  Board,  opoD  the  advice  of  the 
General  OoimBed  or  the  General 
Comad's  designee  and  after  consulting 
with  the  Board,  aball  make  such 
detenninatiaRs.  if,  at  a  later  time,  the 
Boaiid  detuMwiioB  that  Hkten  is  no  further 
justification  for  wiMraMing  any  meeting 
reosnl  or  other  item  of  infonnation  from 
the  pi&ihc  tifWch  has  previoosly  been 
wiftheld.  titen  auch  informatioB  shall  be 
made  avafiable  to  the  public. 

(d)  Except  for  information  determined 
by  the  Board  to  be  exempt  from 
disclosure  parsuant  to  paragraph  (c)  of 
this  section,  meetiog  eeconds  shall  be 
promptly  avaUable  to  the  pubHc  in  the 
I^hlic  B^renoe  Room.  Meeting  records 
inohide  hut  are  not  iioited  to:  Ihe 
traoscdpt  riectsoDic  recor^iog  or 
minntes  of  each  meeting,  as  lequired  by 
S  791.17(a);  the  notice  reqaireBents  of 

§  i  791.13  aad  7KL14(c):  and  the  Ceoeral 
Counsel  Certification  along  with  the 
presiding  Officer's  statement,  as  required 
by?79LT2L 

(e)  These  provisions  do  not  affect  the 
procedures  aet  forth  in  Part  79a  Subpart 
A.  govanniqg  the  inapection  and  copying 
of  agency  recorda.  except  that  the 
exemptions  set  forth  in  i  791.12(a]  of 
this  B&bynrt  aad  in  5  USJC.  S52b(c)  shaU 
govern  in  the  oase  of  a  reqaest  made 
pursuant  to  Part  790.  Subpart  A.  to  copy 
or  iaapect  the  raeetieg  records  described 
in  this  aeotioa.  Jaty  documents 
considered  or  mentioned  at  Board 
meetings  maty  be  obtained  subject  to  the 
ppocedares  «et  iortfa  in  Part  790, 
Subpart  A. 

(FR  Doc.  88-17695  Filed  8-5-88:  8:45  am] 
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12CFRtart7»5 


Undwtha 
AMitictiOfl  Act;  0MB 


CoMlrol 

agency:  National  Credit  Union 
Administration  (NCUA). 


action:  Final  rnie;  OMB  control 
numbers  assigned  to  NCUA  regulations 
pursuant  to  Paperwork  Reduction  Act. 

summary:  12  CFR  Part  795  collects  and 
displays  the  control  numbers  assigned 
to  informattoB  collection  requirements 
of  the  National  Credit  Union 
Administration  by  the  Office  of 
Management  and  Budget  pursuant  te  the 
Paperwork  Reduction  Act  of  19B0,  Pub. 
L.  96-511.  The  National  Credit  Union 
Administration  intends  Aat  this  part 
comply  with  the  requirements  of  section 
3507(f)  of  the  Paperwork  Reduction  Act. 
which  requires  that  agencies  display  a 
current  control  number  assigned  by  the 
Director  of  the  Office  of  Management 
and  Budget  tOMB]  for  each  agency 
information  collection  requirement 
found  in  a  regulation.  This  document 
updates  the  control  numbers  assigned 
by  OMB  to  paperwork  requirements  in 
NCUA  tegijations. 

EfTCCnVEaATE:  Au^st  8, 198a 

ADDRess:  National  Oedit  Union 
Administration.  1776  G  Street  NW., 
Washiagtoo.  iX:  20«S«. 

FOR  I'UR  I IWIH  WTORMATIOW  COW  fAClS 

WilmerTheard,  Director, 
Administrative  Procedures,  at  the  above 
address  or  telephone  (202)  357-1095. 

StiPPI^MENTARY  INfORMATION:  The 

purpose  at  this  final  riile,  in  accordance 
with  the  Paperwortc  Reduction  Act.  is  to 
pat  the  piiblic  on  notice  of  the  control 
numbers  assigned  by  OMB  to 
paperwork  lequiieiueuts  in  NCUA 
regulationa.  The  Part  was  first 
praaulgated  in  1984.  This  regulatioa 
was  last  issued  on  January  28, 1988  (See 
53  re  3800,  Feb.  3, 1988).  The  February 
publication  contained  errors  in  the 
display  table.  Hence,  it  is  being 
reissued.  Section  785.}{a)  of  the  final 
Ttile  sets  forth  the  purpose  trf  trie 
regulation  and  has  not  been  amended. 
Section  7^.1(b)  provides  notice  of 
current  control  luunbers  assigned  in  a 
display  table.  This  section  has  been 
amended  to  add  all  current  control 
numbns  and  delete  those  thai  are  no 
longer  valid. 

Regulatory  Procedures 

The  NCUA  Board  has  determined  that 
because  this  action  is  non-substantive  in 
nature,  consideration  of  the  Regulatory 
Flexibility  Act  and  Executive  Orxler 
12612  is  unnecessary. 

List  of  Subjects  in  12  CFR  Part  795 

Credit  unions,  Collection 
requirements. 
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By  the  National  Credit  Union 
Administration  Board  on  July  26, 1968. 
Becky  Baker, 

Secretary,  National  Credit  Union 
Administration  Board. 

Accordingly,  12  CFR  Part  795  is 
revised  to  read  as  follows: 

PART  795-OMB  CONTROL  NUMBERS 
ASSIGNED  PURSUANT  TO  THE 
PAPERWORK  REDUCTION  ACT 

Audwrity:  12  U.S.C  1766(a)  and  5  U.S.C 
3507(f). 

S  795.1    0MB  eontral  numbtrt. 

(a)  Purpose.  This  subpart  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
of  the  NCUA  by  the  OfHce  of 
Management  and  Budget  (0MB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980,  Pub.  L.  96-511.  The  NCUA 
intends  to  comply  with  the  requirements 
of  section  3507(f]  of  the  Paperwork 
Reduction  Act,  which  requires  that 
agencies  display  a  current  control 
number  assigned  by  the  Director  of 
OMB  for  each  agency  information 
collection  requirement. 

(b)  Display. 


12  CFR  part  or  section  where 
identitad  and  descril>ed 

Current 
OMB 

corrtrolNo. 

701 .1 .._ 

701  12 

701 .  13 _ „_ 

3133-0015 
3133-0075 
3133-0053 

701 .21 

701.31 

701  38 

3133-0092 
3133-0101 
3133-0110 
3133-0068 
3133-0040 

702.2 _... 

705 „ 

706 „ 

708 

3133-0072 
3133-0109 
3133-0024 
3133-0107 

710 

3133-0076 

724.1 

3133-0035 

725 

3133-0060 

740.2 

3133-0061 
3133-0063 
3133-0064 
3133-0096 

741 „ _ 

748 

3133-0004 
3133-0009 
3133-0011 
3133-0099 
3133-0106 
3133-0033 

749 

3133-0094 
3133-0106 
3133-0032 

UMI 


|FR  Doc.  88-17606  Filed  S-5-88: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminietration 
14  CFR  Part  39 

[Docket  Na  8»-NM-23-AD;  AmdL  39-5M2] 

AirwortMneas  Directivee:  Boeing 
Model  747  and  Model  767  Seriea 
Airplanee 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Pinal  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  747  series 
airplanes  equipped  with  the  two  piece 
off-wing  escape  ramp  and  slide,  and  to 
all  Model  767  series  airplanes,  which 
requires  modification  of  the  Model  747 
door  opening  thrusters  and  Model  767 
off-wing  escape  slide  door  opening/ 
snubbing  actuators  by  replacing  certain 
O-rings.  This  amendment  is  prompted 
by  reports  of  actuator  and  thruster 
malfunctions  that  resulted  in  non- 
deployment  of  the  slides.  The 
malfunctions  were  the  result  of 
insufficient  oil  in  the  thruster  or  actuator 
due  to  leakage  past  defective  or 
contaminated  O-rings.  This  condition,  if 
not  corrected,  could  lead  to  failure  of  the 
escape  slide  to  deploy,  thus  delaying 
and  possibly  jeopardizing  successful 
emergency  evacuation  of  an  airplane. 
EFFECTIVE  DATE:  September  7. 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  OEA, 
Inc.,  P.O.  Box  10488,  Denver,  Colorado 
80210.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Roger  S.  Young,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1929. 
Mailing  add^ss:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
modification  of  Model  747  off-wing  slide 
compartment  door  opening  thrusters  and 
Model  767  off-wing  slide  compartment 
door  opening/snubbing  actuators,  was 
published  in  the  Federal  Register  on 
April  8, 1988  (53  FR  11676). 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
conunents  received. 

The  Air  Transport  Association  (ATA) 
of  America  stated  that  its  members 
intend  to  retujm  all  the  affected  units  to 
OEA,  Inc.,  for  modification.  However, 
ATA  is  concerned  that  OEA  will  not  be 
able  to  support  the  proposed  compliance 
time,  and  has  requested  an  extension  of 
the  proposed  compliance  time  to 
accurately  reflect  OEA's  delivery 
schedule.  In  the  absence  of  OEA's 
estimate,  ATA  proposed  an  extension  of 
the  compliance  time  to  30  months. 

Further  investigation  by  the  FAA  has 
revealed  that  most,  if  not  all,  of  the  units 
in  the  U.S.  fleet  will  be  returned  to  OEA 
for  modification.  OEA  has  advised  that 
the  units  can  be  modified  at  a  maximum 
rate  of  100  per  week  with  an  8  to  14  day 
turn  around  time.  The  modifications  can 
be  accomplished  within  18  months  if 
OEA  receives  the  units  in  an  orderly 
manner.  In  light  of  this  information,  the 
FAA  has  determined  that  the 
compliance  time  may  be  extended  to  18 
months.  Considering  that  the  off-wing 
compartment  door  opening  system  was 
designed  to  operate  when  only  one  of 
the  two  thrusters  or  actuatots  performs 
properly,  extending  the  compliance  time 
from  15  to  18  months  will  allow  the 
operators  time  to  accomplish  the 
modification  without  undue  burden, 
while  providing  an  acceptable  level  of 
safety. 

The  ATA  also  suggested  that  a  total  of 
16  manhours  per  airplane  will  be 
required  to  accomplish  the  required 
actions  in  addition  to  the  time  necessary 
for  OEA  to  modify  the  thrusters.  The 
NPRM  indicated  that  10  manhours 
would  be  required.  The  FAA  has 
reviewed  ATA's  16  manhour  estimate, 
which  included  4  manhours  to  rig  the 
door  opening  system.  Boeing's  estimate 
was  4  manhours  per  airplane.  Since  it  is 
not  normally  necessary  to  rig  the  door 
opening  system  when  only  a  thruster  or 
actuator  is  changed,  the  FAA  estimates 
that  10  manhours  on  the  airplane  plus  4 
manhours  for  the  thruster  modification, 
for  a  total  of  14  manhours,  are  necessary 
to  accomplish  this  AD.  The  economic 
analysis,  as  indicated  below,  has  been 
revised  to  reflect  this  new  manhour 
estimate. 

Boeing  and  OEA,  Inc.,  commented 
that  the  proposed  AD  should  be  revised 
to  allow  the  modification  to  be 
accomplished  either  in  a  Federal 
Standard  209B  clean  room,  or  in  a  clean 
area  with  a  subsequent  leak  check,  as 
specified  in  Revision  A  of  the  OEA 
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Service  Bulletins,  which  were  released 
on  June  17, 1988.  Since  most  of  the  oil 
leakage  reported  was  due  to 
contaminated  O-rings,  the  FAA  concurs 
that  the  proposed  requirement  for  both  a 
clean  room  and  a  leak  check  is  not 
necessary.  Paragraph  A.  of  the  final  rule 
has  been  revised  accordingly.  Paragraph 
A.  has  also  been  revised  to  reflect 
Revision  A  of  the  OEA  service  bulletins. 
The  FAA  has  determined  that 
modification  in  accordance  with 
Revision  A  does  not  increase  the 
economic  burden  of  any  operator,  nor 
does  it  increase  the  scope  of  the  AD. 

Boeing  also  suggested  that  the  AO 
should  more  clearly  state  that  the  off- 
wing  slide  non-deployments  were  due  to 
leakage  of  the  actuators.  The  FAA  notes 
that  both  the  Summary  and  Discussion 
sections  of  the  NPRM  clearly  stated  that 
the  malfunctions  were  due  to  leakage 
past  the  O-rings;  thus,  further 
clarirication  is  not  considered 
necessary. 

OEA,  Inc.,  also  commented  that  the 
AD  should  stress  that  the  leak  check 
inspection  must  be  carried  out  as 
detailed  in  their  service  bulletin.  The 
FAA  concurs  and  has  revised  the  final 
rule  to  make  this  clear. 

Additionally,  the  fmal  rule  has  been 
revised  to  remove  all  references  to  the 
use  of  "later  FAA-approved  revisions  of 
the  applicable  service  bulletin,"  in  order 
to  be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD, 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD,  as  provided  by  paragraph  B. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  proposed  rule,  with  the 
changes  previously  noted. 

It  is  estimated  that  150  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  14 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  flgures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $84,000. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
seef.).  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 


preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any,  Model  747 
or  Model  767  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adpotion  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  all  Model  767  series 
airplanes  and  to  Model  747  series 
airplanes  equipped  with  the  two  piece 
off-wing  escape  ramp  and  slide, 
certificated  In  any  category.  Compliance 
required  within  18  months  after  the 
effective  date  of  this  AD,  unless 
previously  accomplished. 
To  ensure  that  the  off-wing  escape  slide 
does  not  malfunction  due  to  leaking  actuators 
or  thrusters,  accomplish  the  following: 

A.  Replace  the  O-rings  and  perfonn  a  leak 
check,  or  accomplish  the  O-ring  replacement 
in  a  clean  room,  in  accordance  with  Section  2 
of  the  following  service  bulletins,  as 
applicable:  and  perform  the  radiograph 
inspection  in  accordance  with  Section  3  of 
the  following  service  bulletins,  as  applicable: 

1.  Model  747  door  oftening  thrusters 
identified  in  OEA  Service  Bulletin  2174200- 
25-012,  Revision  A,  dated  June  17, 1986. 

2.  Model  767  door  opening/snubbing 
actuators  identified  in  OEIA  Service  Bulletin 
3092100-25-001.  Revision  A  dated  June  17, 
1988. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 


through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  OEA,  Inc.,  P.O.  Box  10488. 
Denver,  Colorado  80210.  These 
documents  may  be  examined  at  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Mar^ginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective 
September  7, 1988. 

Issued  in  Washington,  DC,  on  July  29. 1988. 
M.C.  Beard. 

Director,  Office  of  Airworthiness. 
[FR  Doc.  88-17764  Filed  8-5-88;  8:45  am) 

MIXING  COOe  4910-13-M 


14  CFR  Part  39 

[Docket  No.  8S-NM-48-AD;  Amdt  39-5M3] 

Airworthiness  Directives:  Short 
Brothers,  PLC,  SD3-60  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Shorts  Model  SD3-60 
series  airplanes,  which  requires 
replacement  of  certain  pitot  tubes.  This 
amendment  is  prompted  by  reports  of 
inoperative  pitot  tubes  due  to  icing.  This 
condition,  if  not  corrected,  could  result 
in  erroneous  airspeed  and  altitude 
indications. 

EFFECTIVE  DATE:  September  7, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Short  Brothers,  PLC,  Service 
Representative,  2011  Crystal  Drive,  Suite 
713,  Arlington.  Virginia  22202-3702.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113,  telephone  (206)  431- 
1967.  Mailing  address:  FAA  Northwest 
Mountain  Region,  17900  Pacific  Highway 
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South,  C-68966.  Seattle,  Washington 
98168. 


SUPPLEMEMTAHV  IMFOIMUTtOM:  A 

proposal  to  amend  Part  38  of  ^  Federal 
Aviatioo  Regulations,  to  iadude  a  new 
airworthiness  directive,  applicable  to 
Shorts  Brothers,  PLC,  Model  80-300 
series  airplsnes,  to  reqnire  replacranent 
of  certain  pitot  tubes,  was  published  in 
the  Federal  Registar  on  May  16. 1SU8  (53 
FR  17222). 

Interested  persons  have  been  afforded 
an  opportunity  to  participete  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule, 
but  suggested  that  the  compliance  time 
be  changed  bom  180  dajrs  to  45  days. 
The  commenter  stated  that,  since  the 
service  bulletin  has  been  available  for 
over  four  years  now,  this  period  has 
afforded  operators  more  than  sufficient 
time  to  modify  their  airplanes.  The  FAA 
does  not  concur.  The  compliance  time 
was  estabhshed  with  due  consideration 
to  the  likelihood  of  the  reported  problem 
and  an  appropriate  compliance  time 
previously  recommended  by  the 
manufacturer  and  the  foreign  regulatory 
agency. 

After  careful  review  of  the  arailable 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  Ae  rule  as  proposed. 

It  is  estimated  that  66  airplanes  of  US. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  3  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  cost  will 
be  $40  per  maixhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AO 
to  U.S.  operators  is  estimated  to  be 
$7,920. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  t» 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seg.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  witii 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  Hiat  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  harve  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  smaO  entities 


because  of  the  minimal  cost  of 
compliance  per  airplane  ($120),  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  eC  Subiacts  k  M  cm  Part  3t 

Aviation  safety.  Aircraft. 


Adopdoa  of  the  J 

Accwdingly,  parsoant  to  tfie  authority 
delegated  Id  me  by  the  Adnnmstrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  (rf  Part  39  of  ttte 
Federal  Aviation  Rcgaiatiom  as  follows: 

PART  39— f  AMENOEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  142t  and  1423: 
49  U.S.C.  106(g)  pievMed  Pub.  L.  97-44S. 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  direction: 

Short  Brathefs,  PLC:  Apitlies  to  bioclel  SD3- 
OO  series  airplanes,  certificated  in  any 
category.  Compiience  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  pitof  kihes  from  beeonring 

inoperative  due  to  icing,  which  csuld  rnoll  in 

erroneous  airspeed  and  altitude  indication, 

accomplish  the  folTowing: 

A.  WitUa  tiw  Mxt  MO  days  alter  the 
efTective  date  at  this  AO.  replace  pMot  tabes 
having  the  cods  letter  "Z"  adjacent  to  the 
serial  number  with  one  containing  a  code 
letter  other  than  "Z,"  in  accordance  with 
accomplislniKiit  instructions  in  Service 
Bulletin  80360-34-00,  dated  March  19S4. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  comphance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Nbrtiiwest  Mountain  Region. 

Note. — ^The  request  sbovid  be  forwanied 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  Manager.  Standardization 
Branch,  ANM-113. 

C.  Speeial-fKght  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  tlus  directive 
who  have  not  already  received  the 
appropriate  service  docmnents  from  the 
marmfactmrr  may  obtain  copies  upon 
request  to  Short  Brothers,  PLC.  Service 
Representative,  2011  Crystal  Drive,  Suite 
713,  Arlington.  Virginia  22203-3702. 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Moantain  Region, 
17900  Pacific  Highway  South.  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certificalion  Office.  9010  East  Marginal 
Way  Soath,  Seattle,  Washington. 


Thia  aiaeifaaiTOt  becoraes  eSective 
SepteiOier  7.  lasa 

Issued  in  Wiiiiagtow.  PC  en  |aly  a  I«6& 
MjCBsardl 

Dincter,  OfpeeofAin^oiihmeat. 

[FR  Ooc.  a9-177«8  Piled  8-5-88: 8:45  amf 

BKXMS  eODC  4I1S>1»« 

DEPARTMENT  OF  ENERGY 

Federal  Ewigy  R»gut1ory 
Commiaskm 

1«  CFR  P«ta  Ml,  250»  and  2M 
[Docket  Ifoa.  RM87-S-O0t,  et  at] 

HKiuiiy  Info  AMgeo  Anticofiipeff  H  we 
Pracocee  Retateo  to  Maikelfiiy 
AffMeles  of  liitei  stale  PIpeRiies 

Issued  August  1. 19B& 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Order  granting  rehearing  solely 

for  the  purpose  of  further  consideration. 

SUMMARr  On  lone  1, 19681  the  Federal 

Energy  Rcgaiatory  Comniisaion 
(CoonBiaakai)  iaaaed  a  final  rale  in 
Order  No.  497  to  address  possible 
abase*  in  the  relationship  between 
interstate  natural  gas  pipelines  and  their 
nnrketiag  or  brokering  entities,  in  iMs 
order,  the  Comniesion  grants  rehearing 
of  its  decision  in  the  final  role  solely  for 
the  purpose  of  former  consideration. 
EFFECTIVE  DATE:  Aognst  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  J.  Lane,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Conunission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20428,  (202)  357- 
8530. 

SUPPIpEMEUTARY  informatiom:  hi 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Roister,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (2Q2)  357-8997.  The 
full  text  of  this  rehearing  order  is 
available  on  CIPS  for  10  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
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copy  contractor,  La  Dom  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Anthony  G.  Sousa, '  Charles  G. 
Stalon  and  Charles  A.  Trabandt. 

On  June  1, 1988.  the  Commission 
issued  a  final  rule  in  Order  No.  497  *  to 
address  possible  abuses  in  the 
relationship  between  interstate  natural 
gas  pipelines  and  their  marketing  or 
brokering  affiliates.  Pursuant  to  18  CFR 
385.713  (1987),  the  Commission  has 
received  a  number  of  requests  for 
rehearing  of  its  decision. 

In  order  to  review  more  fully  the 
comments  raised  in  the  rehearing 
requests,  the  Commission  grants 
rehearing  of  its  decision  in  this  docket 
solely  for  the  purpose  of  further 
consideration.  This  action  does  not 
constitute  a  grant  or  denial  of  the 
requests  on  their  merits  in  whole  or  in 
part. 

Pursuant  to  Rule  713(d)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.713(d){1987)),  no 
answers  to  the  requests  for  rehearing 
will  be  entertained  by  the  Commission. 
This  order  is  effective  on  the  date  of 
issuance. 

By  the  Commission. 
Lois  D.  Cashell. 
Acting  Secretary. 

(FR  Doc.  88-17821  Filed  8-5-88;  8:45  am) 
BiujNQ  cooc  nn-o^-^t 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  74, 81,  and  82 

[Dockat  No*.  76N-0366,  83C-0102,  S3C- 
0127,  and  e3C-«129] 

Revocation  of  Regulations;  D&C 
Orange  No.  17,  D&C  Red  No.  19,  D&C 
Red  No.  8,  and  D&C  Red  No.  9; 
Clarification 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule;  clarification. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  clarifying 
inadvertent  errors  in  its  final  rules  of 
July  15. 1988  (53  FR  26766  and  53  FR 
26768).  that  withdrew  the  regulations 
permanently  listing  DftC  Orange  No.  17. 
D&C  Red  No.  19.  D&C  Red  No.  8.  and 
D&C  Red  No.  9.  Although  the  notices 


■  Commlsiioner  Soum  resigned  effective  July  31. 
1968;  however,  he  was  present  and  voted  on  this 
item  at  the  meeting  of  July  Z7, 1988. 

*  S3  FR  22139  (June  14. 1988) 


denying  the  petitions  properly  included 
an  opportunity  to  file  objections  and 
requests  for  hearing,  the  final  rules 
should  not  have  included  a  date  for 
submission  of  objections  to  the  final  rule 
because,  pursuant  to  a  holding  of  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia,  the  agency  has  concluded 
that  the  issuance  of  the  regulations 
permanently  listing  these  colors  was  not 
in  accordance  with  applicable  law. 

EFFECTIVE  DATE:  August  8, 1988.     - 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerad  L.  McCowin,  Center  for  Food  and 
Safety  and  Applied  Nutrition  (HFF-330), 
Food  and  Drug  Administration.  200  C 
Street,  SW..  Washington.  DC  20204,  202- 
472-5676. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  15, 1988  (53  FR 
26766  and  53  FR  26768),  FDA  issued  final 
rules  that  withdrew  the  regulations 
permanently  listing  D&C  Orange  No.  17, 
D&C  Red  No.  19,  D&C  Red  No.  8,  and 
D&C  Red  No.  9.  Those  final  rules 
inadvertently  included  a  date  for  filing 
objections.  The  agency  wishes  to  clarify 
that  the  filing  of  objections  will  not 
serve  to  automatically  stay  the 
effectiveness  of  the  final  rules  pursuant 
to  section  701(e)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act).  The 
agency  withdrew  the  permanent  listing 
regulations  of  these  color  additives  in 
response  to  a  decision  issued  by  the  U.S. 
Court  of  Appeals  that  found  that  the 
principle  upon  which  the  listing 
regulations  were  based  was  inconsistent 
with  the  statute.  Therefore,  the  agency 
concluded  that  the  regulations 
permanently  listing  these  color  additives 
were  contrary  to  law  and  without  legal 
effect,  and,  accordingly,  had  to  be 
withdrawn.  In  reaching  this  conclusion, 
the  agency  was  not  required  to  follow 
the  procedures  laid  out  in  section 
701(e)(2)  of  the  act. 

Additionally,  on  July  15. 1988,  the 
agency  published  three  notices  denying 
the  color  additive  petitions  for  D&C  Red 
No.  19  (53  FR  26881).  D&C  Orange  No.  17 
(53  FR  26884).  and  D&C  Red  No.  8  and 
D&C  Red  No.  9  (53  FR  26886).  These 
notices  properly  provide  for  a  30-day 
period  in  which  to  submit  objections 
which  is  not  affected  by  this  final  rule. 

Dated:  August  2. 198& 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-17814  Filed  8-5-88:  8:45  am] 
nUJNO  CODE  4TC0-01-M 


21  CFR  Part  177 

[Docket  Na  87F-0289] 

Indirect  Food  Additives:  Polymers 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  pentaerythritol 
tetrastearate  as  an  optional  adjuvant 
substance  in  the  manufacture  of 
polycarbonate  resins.  This  action  is  in 
response  to  a  petition  filed  by  The  Dow 
Chemical  Co. 

DATES:  Effective  August  &  1988; 
objections  and  requests  for  a  hearing  by 
September  7, 1988. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  Street  SW.. 
Washington.  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  September  25. 1987  (52  FR  36104). 
FDA  announced  that  a  food  additive 
petition  (FAP  7B3995)  had  been  filed  by 
The  Dow  Chemical  Co.,  Midland,  MI 
48674,  proposing  that  §  177.1580 
Polycarbonate  resins  (21  CFR  177.1580) 
be  amended  to  provide  for  the  safe  use 
of  pentaerythritol  tetrastearate  as  an 
optional  adjuvant  substance  in  the 
manufacture  of  polycarbonate  resins. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  21 
CFR  177.1580(b)  should  be  amended  as 
set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  dociunents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
.on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
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required.  The  agency's  Ending  of  no 
signiricant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  ander  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  7, 1988  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  obfection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  bearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
indude  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection. 

Three  copies  of  all  documents  shall  be 
submitted  aod  shall  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Any 
objections  received  in  response  to  the 
regulations  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a  jn.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Snbjecfs  in  21  CFR  Part  177 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  Part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  contiimes  to  read  as  foflowv: 

AuthoiUy:  Stcsw  Zn(8).  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  3Zl[*].  346);  21 
CFR  5.1«  and  5.81. 

2.  Section  177.1580  ia  aiaend^i  in 
paragraph  (b)  by  alphabetically  atidiag  a 
new  entry  in  the  table  under  the 


headings  "List  of  substances"  and 
"Limitations"  to  read  as  foBo%vs: 

§  177.tS80    Petycaibonata  resins. 

(b)  *  •  ' 


List  of 


Liniitalianft 


Pentaerythritot 
letrastearate 
(CAS  Reg. 
No.  115-80- 
3). 


For  us«  01*1  as  •  mold 
agent,  at  a  level  not  to  exceed 
0.5  percent  by  weight  o<  ttie  fin- 
i$hQd  iiesin. 


Dated:  )uly  26, 198a 
Fred  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc  88-17818  Filed  8-6-88;  8:45  am) 
ilLlMO  coat  41SS-(M-« 

21  CFR  Part  178 

[  Docket  No.  a7F-0281  ] 

Imflrect  Food  Additives:  Ad|uvante, 
Production  Aids,  and  SanitiiOTS 

agency:  Food  and  Drug  Administration. 
r  Pinal  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  octadecyl  3,5-di-tert- 
butyl-4-hydraxybydrocinnaraate  as  an 
antioxidant  and  stabilizer  in  rubber 
articles  intended  for  repeated  use.  This 
action  is  in  response  to  a  petition  Qled 
by  Ciba-Geigy  Corp. 
DATES:  Effective  August  B,  1986; 
objections  and  requests  for  a  hearing  by 
September  7, 1988. 
ADDWESfc  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305}.  Food  and  Drug 
Administration,  Rm.  4-62, 5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vir  Anand,  Center  for  Food  Safiety  and 
Applied  NutriU'on  (HFF-a35V  Food  aad 
Dnig  Administration,  200  C  Street  SW., 
Washington.  DC  20204.  Z02-472-56ga 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Rayster 
of  September  21, 1987  (52  FR  35482). 
FDA  armounced  that  a  food  additive 
petition  (FAP  7B4028)  had  been  filed  by 
Ciba-Geigy  Corp.,  Three  Skyhne  Of, 
Hawthorne,  NY  10632.  The  Brm's 
petition  proposed  that  the  food  additive 
re^'ulations  be  amended  to  provide  for 
the  safe  use  of  octadecy!  3,5-tfi-terf- 
butyl-4-hydroxyhydrociiinamate  as  an 


antioxidant  and/or  stabiKzer  in  rubber 
articles  tor  repeated  use  in  contact  with 
food  by  amendnent  of  { 178.2010 

Antioxidants  and/or  gtobifizers  for 
pofymers  (21  CFR  178.2010)  and  as  an 
antioxidant  and/or  stabilizer  in 
lubricants  with  incidental  food  contact 
by  amendment  of  %  178.3570  Lubricants 
with  incidental  food  contact  (21  CFR 
178.3570).  By  letter  dated  March  24, 1988, 
the  petitioner  withdrew  the  request  for 
use  of  the  adcfitive  in  hibricants  with 
incidental  food  contact  and  amended 
the  petition  to  request  only  the  use  in 
repeated-use  rubber  articles. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  materiaL  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  21 
CFR  178.2010  should  be  amended  in 
paragraph  [b]  as  set  forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)],  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  avaQable  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  l^  appointment  with  the 
information  contact  person  listed  abaire. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  consid^ed 
the  potential  environnicntal  effect*  of 
this  action.  FDA  has  condaded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environnental  iiapact  statement  is  not 
required.  The  agency's  finding  9i  no 
significant  impact  and  the  evidence 
supporting  that  fhiding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  P^cy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  7, 1S88  file 
with  the  Dockets  Management  Branch 
(address  above]  written  objections 
thereto^  Each  objection  shall  be 
sepcn-ately  Hasabeted.  and  each 
numbered  ob}ection  shal  specify  with 
particularity  the  provisione  of  the 
regal^ioa  to  uriiicb  abiectian  is  made 
and  the  giouads  for  die  objection.  Eack 
numbered  ot^ection  on  which  a  bearing 
is  requested  shall  specifically  so  state. 
Failure  to  rec^est  a  hearing  for  any 
particular  ob^ectiaii  shall  constitute  a 
waiver  of  the  righit  to  a  hearii^  on  that 
objection.  Each  numbered  objection  for 
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which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  Part  178  is 
amended  as  follows: 

PART  178— fNDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(8),  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s).  348):  21 
CFR  5.10  and  5.61. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  adding  a  new 
entry  "14"  under  the  heading 
"Limitations"  for  the  entry  "Octadecyl 
3,5-di-<e/-/-butyl-4- 
hydroxyhydrocinnamate"  under  the 
heading  "Substances"  to  read  as 
follows: 

§  1 78.20 1 0    Antioxidantt  and/or  stabilizers 
for  polymers. 

4  •  *  •  « 

(b)  •  *  • 


SLit>stances 


Limitations 


Ocladecyt  3.5- 

•                 •                 •                 • 

For  use  orty;  *  *  *   14.  At  levels 

di-/ert-t>utyt- 

not   exooe<Sng   0.5   percent   t>y 

4- 

weight  o<  the  finished  nibber  arti- 

fiytlroxytiy- 

cle  complyif>9  with  {  177.2600  ol 

drocinnamate 

this  chapter. 

(CAS  Reg 

No  2082- 

79-3). 

• 

•        •        •        • 

Dated:  July  26.  1988. 
Fred  R.  Shank, 
Acti/Tg  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[PR  Doc.  8ft-17815  Filed  8-S-88;  8:45  am] 

BHXING  COOE  4160-01-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 
22  CFR  Part  207 

Indemnification  of  Employees 

AGENCY:  Agency  for  International 
Development,  IDCA. 
action:  Final  rule. 

summary:  This  rule  adds  a  new  Part  207 
to  Title  22  of  the  Code  of  Federal 
Regulations.  It  parallels  provisions 
adopted  by  the  Department  of  Justice  (28 
CFR  Pari  50)  and  the  Department  of 
(health  and  Human  Services  (53  VR 
11279.  April  6, 1988).  It  permits 
indemnification  of  employees  of  the 
Agency  for  International  Development 
(A.I.D.)  for  adverse  judgments  for 
actions  taken  within  the  scope  of  their 
employment. 

EFFECTIVE  DATE:  August  8, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jan  Miller,  Assistant  General  Counsel 
for  Employee  and  Public  Affairs.  Room 
6892  N.S.,  Washington,  DC  20523.  (202) 
647-8218. 

SUPPL£MENTARY  INFORMATION:  A.I.D. 
does  not  presently  indemnify  its 
employees  who  are  sued  personally  and 
suffer  an  adverse  judgment  as  a  result  of 
conduct  taken  within  the  scope  of 
employment,  nor  does  its  settle  claims 
against  employees,  who  are  sued  in  their 
individual  capacities.  Since  the  1971 
Supreme  Court  decision  in  Bivens  v.  Six 
Unknown  Named  Agents  of  the  Federal 
Bureau  of  Narcotics,  403  U.S.  388  (1971). 
lawsuits  against  federal  employees  in 
their  individual  capacities  have 
proliferated.  The  most  recent  statistics 
from  the  Department  of  Justice  indicate 
that  over  14,000  claims  had  been  filed 
against  federal  employees  personally 
since  the  Bivens  case.  Nearly  5,000  such 
suits  are  now  pending.  Despite  the  fact 
the  Department  of  Justice  is  aware  of 
only  37  adverse  judgments  against' 
federal  employees  in  their  individual 
capacities,  suits  personally  attacking 
federal  employees  at  all  levels  of 
government  continue  to  increase. 

The  potential  for  adverse  judgments 
against  a  federal  employee  for  actions 


taken  within  the  scope  of  employment  is 
detrimental  to  both  the  individual 
employee  and  the  federal  government. 
Although  there  are  currently  provisions 
for  employees  to  request  representation 
by  the  Department  of  Justice  in  these 
actions,  the  individual  employee  still 
bears  the  risk  of  personal  liability  for  an 
adverse  judgment  as  a  result  of  doing 
his  or  her  job.  Moreover,  the  prospect  of 
personal  liabihty  and  the  uncertainty  as 
to  what  conduct  may  result  in  a  lawsuit 
against  the  employee  personaily.  tend  to 
intimidate  all  employees,  to  impede 
creativity  and  to  stifle  initiative  and 
decisive  action.  Employees'  fears  of 
personal  liability  affect  government 
operations,  decisionmaking  and  policy 
determinations. 

A.I.D.  believes  that  lawsuits  against 
federal  employees  in  their  individual 
capacities  seriously  hinder  the  effective 
functioning  of  the  Agency.  A 
modification  of  A.I.D.  policy  to  permit 
indemnification  would  help  alleviate 
this  problem  and  would  afford  A.LD. 
employees  the  same  protection  given 
other  federal  officials. 

This  modification  of  policy  permits, 
but  does  not  require,  the  Agency  to 
indemnify  an  employee  who  suffers  an 
adverse  judgment,  or  other  monetary 
award,  provided  that  the  actions  giving 
rise  to  the  award  were  taken  within  the 
scope  of  employment  and  that  such 
indemnification  is  in  the  interest  of  the 
United  States. 

The  policy  also  allows  the  Agency  to 
settle  a  claim  brought  against  an 
employee  in  his  or  her  individual 
capacity  by  the  payment  of  funds. 
Absent  exceptional  cirtnimstances,  the 
Agency  will  not  agree  either  to 
indemnify  or  to  settle  before  entry  of  an 
adverse  judgment.  The  modification  of 
policy,  which  is  analogous  to  the 
approach  adopted  by  the  Department  of 
Justice,  is  designed  to  discourage  the 
filing  of  lawsuits  against  federal 
employees  in  their  individual  capacities 
solely  in  order  to  pressure  the 
Government  into  setUement.  In  the  usual 
case,  the  Agency  will  not  settle  a  case, 
before  trial  and  judgment  merely 
because  of  a  dispositive  motion  filed  on 
behalf  of  the  employee  has  been  denied. 
This  regulation  is  applicable  to  actions 
pending  against  A.I1).  employees  as  of 
its  effective  date. 

Paperwork  Reduction  Act 

This  regulation  is  not  subject  to  the 
Paperwork  Reduction  Act  because  it 
deals  solely  with  internal  Agency  rules 
governing  personnel. 
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Cost/Regulatory  Analysis 

This  rule  will  not  constitute  a  "major" 
rule  and  therefore  is  not  subject  to  a 
regulatory  impact  analysis  requirement 
of  the  Order.  Major  rules  are  those 
which  impose  a  cost  on  the  economy  of 
$100  million  or  more  a  year  or  have 
certain  other  economic  impacts. 

The  rule  will  not  have  a  significant 
economic  impact  on  small  entities; 
therefore,  preparation  of  a  regulatory 
flexibility  analysis  is  not  required  under 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601-612). 

Public  NotiGe  and  Comment 

These  regulations  are  published  in 
final  form  without  the  opportunity  for 
public  notice  and  comment  because  they 
relate  to  Agency  management  and 
personnel. 

List  of  Subjects  in  45  CFR  Part  207 

Administrative  practice  and 
procedure.  Government  employees. 

For  reasons  stated  in  the  preamble. 
Part  207.  as  set  forth  below,  is  added  to 
Chapter  2  of  Title  22  of  the  Code  of 
Federal  Regulations. 

PART  207— INDEMNIFICATION  OF 
EMPLOYEES 

§  207.01     PoNcy. 

(a)  A.I.D.  may  indemnify,  in  whole  or 
in  part,  its  employees  (which  for  the 
purpose  of  this  regulation  includes 
former  employees]  for  any  verdict, 
judgment  or  other  monetary  award 
which  is  rendered  against  any  such 
employee,  provided  that  the  conduct 
giving  rise  to  the  verdict,  judgment  or 
award  was  taken  within  the  scope  of  his 
or  her  emplojrment  with  the  Agency  and 
that  such  indemniHcation  is  in  the 
interest  of  the  United  States,  as 
determined  by  the  Administrator,  or  his 
or  her  designee,  in  his  or  her  discretion. 

(b)  A.I.D.  may  settle  or  compromise  a 
personal  damage  claim  against  its 
employee  by  the  payment  of  available 
funds,  at  any  time,  provided  the  alleged 
conduct  giving  rise  to  the  personal 
damage  claim  was  taken  within  the 
scope  of  employment  and  that  such 
settlement  or  compromise  is  in  the 
interest  of  the  United  States,  as 
determined  by  the  Administrator,  or  his 
or  her  designee,  in  his  or  her  discretion. 

(c)  Absent  exceptional  circumstances, 
as  determined  by  the  Administrator  or 
his  or  her  designee,  A.I.D.  will  not 
entertain  a  request  either  to  agree  to 
indemnify  or  to  settle  a  personal 
damage  claim  before  entry  of  an 
adverse  verdict,  judgment  or  monetary 
award. 

(d)  When  an  employee  becomes 
aware  that  an  action  has  been  filed 


against  the  employee  In  his  or  her 
individual  capacity  as  a  result  of 
conduct  taken  within  the  scope  of  his  or 
her  employment,  the  employee  should 
immediately  notify  A.I.D.  that  such  an 
action  is  pending. 

(e)  The  employee  may,  thereafter, 
request  either  (1)  IndemniHcation  to 
satisfy  a  verdict,  judgment  or  award 
entered  against  the  employee  or  (2) 
payment  to  satisfy  the  requirements  of  a 
settlement  proposal.  The  employee  shall 
submit  a  written  request  with 
documentation  including  copies  of  the 
verdict,  judgment,  award  or  settlement 
proposal,  as  appropriate,  to  the  General 
Counsel.  The  General  Counsel  may  also 
seek  the  views  of  the  Department  of 
Justice.  The  General  Counsel  shall 
forward  the  request  and  the  General 
Counsel's  recommendation  to  the 
Administrator  for  decision. 

(f)  Any  payment  under  this  part  either 
to  indemnify  an  employee  or  to  settle  a 
personal  damage  claim  shall  be 
contingent  upon  the  availability  of 
appropriated  funds. 

Authority:  5  U.S.C.  301;  22  U.S.C.  2381(a). 

Date:  }une  14. 1988. 
Alan  Woods, 
Administrator. 
(FR  Doc.  88-17770  Filed  8-5-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

IT.D.  8217) 

Income  Tax;  Taxable  Years  Beginning 
After  Decemtier  31, 1953  and  OMB 
Control  Numbers  Under  the  Paperwork 
Reduction  Act;  Certain  Cash  or 
Deferred  Arrangements  Under 
Employee  Ptans 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  fmal 
regulations  relating  to  certain  cash  or 
deferred  arrangements  under  employee 
plans.  They  generally  reflect  changes  in 
the  applicable  tax  law  made  by  the 
Revenue  Act  of  1978,  The  regulations 
provide  the  public  with  the  guidance 
needed  to  comply  with  the  law  and 
affect  sponsors  of  plans  that  contain 
cash  or  deferred  arrangements  and 
employees  who  are  entitled  to  make 
elections  under  these  arrangements. 
DATES:  These  provisions  are  generally 
effective  for  plan  years  which  begin 
after  December  31. 1979. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Gibbs  of  the  Employee 
Benefits  and  Exempt  Organizations 
Division,  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  (Attention:  CC:LR;T)  (202-377- 
9372)  (not  a  toll-free  number). 

SUPPt^MENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507)  under  control  number  1545-1069. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents/recordkeepers  may  require 
greater  or  less  time,  depending  upon 
their  particular  circumstances.  The 
estimated  annual  burden  per 
respondent/recordkeeper  varies  from  30 
minutes  to  450  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  2.1  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service, 
Washington.  DC  20224,  Attention:  IRS 
Reports  Clearance  Officer  TR:FP,  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503, 
Attention:  Desk  Officer  for  Internal 
Revenue  Service. 

Background 

On  November  10. 1981,  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  401(k)  and  402(a)(8)  of  the 
Internal  Revenue  Code  of  1954.  46  FR 
55544.  The  Service  issued  a  clarifying 
Notice  on  January  8. 1982,  47  FR  98a  The 
amendments  were  proposed  to  conform 
the  regulations  to  section  135  of  the 
Revenue  Act  of  1978,  Pub.  L  95-600,  92 
Stat.  2763,  2785  (1978). 

A  public  hearing  on  the  proposed 
regulations  was  announced  on  February 
24. 1982,  47  FR  8028,  and  held  on  April 
20, 1982.  After  consideration  of  all 
comments  regarding  the  proposed 
regulations,  such  proposed  regulations 
are  adopted  as  revised  by  this  Treasury 
Decision. 

These  regulations  are  issued  under  the 
authority  contained  in  section  7805  of 
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the  Internal  Revenue  Code  of  1954  (68A 
Stat.  917;  26  U.S.C.  7805). 

Tax  Reform  Act  of  1984 

The  final  regulations  include 
provisions  interpreting  the  amendments 
to  section  401(k)  enacted  by  section  527 
of  the  Tax  Reform  Act  of  1984  {TRA  '84). 
98  Stat.  494,  875  (1984).  These 
amendments  provide  for  the  treatment 
of  certain  money  purchase  pension 
plans  in  existence  on  June  27, 1974,  as 
cash  or  deferred  arrangements  and 
change  the  application  of  the  special 
actual  deferral  percentage  (ADP)  tests. 
As  amended,  section  401  (k)  requires  an 
arrangement  to  satisfy  one  of  the  special 
AOP  tests  in  order  to  be  a  quallHed 
arrangement. 

The  amendments  also  clarify  the 
definition  of  the  actual  deferral 
percentage  with  respect  to  an  employee 
who  is  eligible  to  participate  in  more 
than  one  cash  or  deferred  arrangement 
sponsored  by  the  same  employer.  In 
addition,  the  amendments  require 
aggregation  of  certain  arrangements  for 
purposes  of  testing  for  discrimination. 

Tax  Reform  Act  of  1986 

The  Tax  Reform  Act  of  1988  (TRA  '86), 
Pub.  L  9»-514, 100  Stat.  2085,  made 
numerous  changes  that  affect  cash  or 
deferred  arrangements.  Some  of  these 
changes  raise  no  questions  of 
interpretation.  These  include  such 
changes  as  allowing  rural  electric 
cooperatives  to  maintain  quaUfled  cash 
or  deferred  arrangements  and  a  new 
ADP  test.  Such  provisions  have  been 
incorporated  in  the  final  regulations 
with  appropriate  effective  dates.  The 
Hnal  regulations  also  use,  where 
appropriate,  terms  introduced  by  TRA 
'86,  such  as  "qualified  nonelective 
contributions"  (QNCs)  and  "qualified 
matching  contributions"  (QMACs).  in 
lieu  of  terms  used  in  the  proposed 
regulations.  In  addition,  the  final 
regulations  refer  to  changes  made  by 
TRA  '86  relating  to  new  definitions  of 
compensation  and  highly  compensated 
employee  and  to  new  standards  for 
testing  discrimination  in  coverage.  The 
substantive  aspects  of  such  changes 
have  been  or  will  be  addressed  in 
proposed  regulations. 

Certain  changes  affecting  cash  or 
deferred  arrangements  that  were  made 
by  TRA  '88  are  not  addressed  in  these 
regulations.  Thus,  for  example,  the 
circumstances  under  which  QMACs 
may  be  treated  as  elective  contributions 
in  plan  years  beginning  after  December 
31, 1966,  are  not  addressed  in  these 
regulations.  No  inferences  as  to  the 
interpretation  of  TRA  '86  provisions  not 
specifically  addressed  in  these 


regulations  should  be  drawn  from  these 
regulations. 

Comments  Received  and  Actions  Taken 

Comments  received  about  the 
proposed  regulations  centered  on  four 
major  areas:  the  definition  of 
compensation;  the  time  when 
contributions  must  be  made  to  be  used 
in  the  ADP  test;  the  defmition  of 
hardship  for  purposes  of  making 
withdrawals;  and  whether  plans  may 
recharacterize  certain  deferrals  of  highly 
compensated  employees  as  employee 
contributions.  The  following  discussion 
summarizes  the  comments  received  and 
the  provisions  adopted  in  the  final 
regulations  in  response  to  the  comments 
received. 

Cash  or  Deferred  Airaagements 
Generally 

The  proposed  regulations  defined  a 
cash  or  deferred  arrangement  to  mean 
any  arrangement  which  is  part  of  a 
profit-sharing  or  stock  bonus  plan  under 
which  an  eligible  employee  may  elect  to 
have  the  employer  contribute  an  amount 
to  a  trust  under  the  plan  or  to  have  the 
amount  paid  to  the  employee  in  cash. 
The  proposed  regulations  did  not 
discuss  the  cash  or  deferred  election. 
The  final  regulations  expand  the 
definition  of  cash  or  deferred 
arrangement  to  include  any  such 
arrangement  that  is  part  of  a  qualified 
plan  (including  a  plan  intended  to  be  a 
qualified  plan),  rather  than  merely  a 
profit-sharing  or  stock  bonus  plan,  and 
clarify  that  a  cash  or  deferred  election 
exists  if  an  employee  may  choose 
between  receiving  an  employer 
contribution  to  a  qualified  plan  and 
receiving  cash  or  another  taxable 
benefit. 

The  proposed  regulations  stated  that  a 
profit-sharing  or  stock  bonus  plan  that 
included  a  nonqualifled  cash  or  deferred 
arrangement  could  nevertheless  be  a 
quali^ed  plan  under  section  401(a).  The 
final  regulations  adopt  this  provision, 
but  clarify  that  in  determining  whether 
such  a  plan  satisfies  the  requirements  of 
section  401(a)(4),  elective  contributions 
under  the  nonqualified  cash  or  deferred 
arrangement  are  to  be  treated  as 
employer  contributions  to  the  extent 
that  such  contributions  would  be  treated 
as  employer  contributions  if  the 
arrangement  were  a  qualified  cash  or 
deferred  arrangement.  However,  for  this 
purpose,  the  special  nondiscrimination 
test  of  section  401(k)(3)  and  Treas.  Reg. 
§  1.401(k)-l(b)(2)  may  not  be  used.  This 
rule  applies  without  regard  to  the  reason 
the  cash  or  deferred  arrangement  fails  to 
be  a  qualified  arrangement  under 
section  401(k).  Future  guidance  will  set 
forth  the  method  for  determining 


whether  the  amount  of  elective 
contributions  under  a  nonqualified  cash 
or  deferred  arrangement  satisfies 
section  401(a)(4). 

401(k)  Exclusive  Means  to  Electively 
Defer  Compensation  Under  Qualified 
Flans 

Some  commentators  suggested  that 
section  401(k)  is  not  the  exclusive  means 
for  electively  deferring  compensation 
under  qualified  plans  on  a  pre-tax  basis. 
Under  this  theory,  an  employee  (using 
the  rational  of  Rev.  Rul.  60-31. 1960-1 
CB 174)  would  be  permitted  to  choose 
before  the  end  of  a  taxable  year  not  to 
received  some  portion  of  the 
compensation  he  would  earn  and  to 
which  he  would  otherwise  be  entitled 
for  the  next  taxable  year.  This  amount 
then  could  be  contributed  by  the 
employee's  employer  to  a  qualified  plan 
and  not  be  included  in  the  employee's 
income  for  the  next  taxable  year.  In 
addition,  the  qualified  plan  would  not  be 
required  to  satisfy  any  of  the  special 
rules  applicable  to  cash  or  deferred 
arrangements  under  section  401(k). 

Based  on  the  Revenue  Act  of  1978 
(sections  131-135),  the  legislative  history 
of  that  Act,  and  subsequent  legislation, 
the  final  regulations  clarify  that  section 
401(k)  is  the  exclusive  method  of 
deferring  compensation  on  an  elective, 
pre-tax  basis  under  a  qualified  plan. 
Thus,  if  the  requirements  of  section 
401  (k)  are  not  satisfied,  an  employee's 
elective  contributions  under  a  qualified 
plan  are  includible  in  the  employee's 
gross  income  for  the  taxable  year  in 
which  the  employee  would  have 
received  the  amounts  (but  for  the 
deferral  election).  This  is  the  case  even 
though  the  employee  makes  the  election 
before  the  taxable  year  in  which  the 
amounts  are  earned. 

This  position  is  consistent  with  the 
Service's  position  on  elective 
contributions  under  a  nonqualified 
deferred  compensation  plan,  a  tax- 
sheltered  annuity  contract,  and  a 
flexible  benefit  plan  (including  a 
cafeteria  plan).  Thus,  except  as  provided 
under  sections  401  (k)  and  402(a)(8)  (with 
respect  to  certain  cash  or  deferred 
arrangements  in  qualified  plans),  section 
457  (with  respect  to  certain  nonquali^ed 
deferred  compensation  plans  of  state 
and  local  governments  and  tax-exempt 
employers),  section  132  of  the  Revenue 
Act  of  1978  (with  respect  to  certain 
nonqualified  deferred  compensation 
plans  of  taxable  employers),  section 
403(b)  (with  respect  to  certain  tax- 
sheltered  annuity  contracts),  and  section 
125  (with  respect  to  cafeteria  plans), 
compensation  that  an  employee 
electively  defers  or  converts  under  a 
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deferred  compensation  plan  or  a  flexible 
benefit  plan,  respectively,  are  includible 
in  the  employee's  gross  income  for  the 
taxable  year  in  which  such  amounts 
would  have  been  received  by  the 
employee  (but  for  the  employee's 
election). 

The  final  regulation  provides  that  the 
exception  under  sections  402(a)(8)  and 
401(k)  to  this  general  rule  of  inclusion  of 
electively  deferred  or  converted 
compensation  applies  with  respect  to 
compensation  that  has  not  yet  become 
currently  available.  The  "currently 
available"  concept  is  not  related  to  the 
question  of  whether  amounts  are  treated 
as  haying  been  made  available  under 
section  451. 

Compensation 

Proposed  Treas.  Reg.  9  1.401(k)- 
l(b)(8)(vi)  defined  compensation  to 
mean  the  amotmt  taken  into  account 
under  the  plan  for  purposes  of 
determining  the  amount  deferred.  The 
proposed  r^idations  also  stated  that  if 
such  amount  has  the  effect  of 
discriminating  against  employees  who 
are  not  highly  compensated,  a 
nondiscriminatory  definition  shall  be 
determined  by  the  Commissioner.  The 
proposed  regulations  permitted  a  plan  to 
calculate  plan  compensation  other  than 
on  a  plan  year  basis  if  it  was  calculated 
on  a  reasonable  and  consistent  basis. 

Many  commentators  asked  that  the 
definition  of  compensation  be  clarified. 
Among  the  specific  issues  raised  were 
the  permissibility  of  aimualizing 
compensation  and  whether 
compensation  could  include  amounts 
deferred. 

These  concerns  have  been  addressed 
in  S  1.401(k)-l(g){9)  of  the  final 
regulations.  The  definition  of 
compensation  is  intended  to  give  plans 
flexibility  in  design  while  avoiding 
discrimination.  In  general,  compensation 
is  still  defined  to  mean  the  amount  taken 
into  account  under  the  plan  (or  plans]  in 
calculating  the  elective  contribution  that 
may  be  made  on  behalf  of  an  employee 
under  the  deferral  election.  The 
regulations  specifically  provide  that 
plans  may  define  compensation  to 
include  or  exclude  elective 
contributions.  However,  actual 
compensation  for  a  portion  of  a  year 
may  not  be  annualized  for  purposes  of 
testing  whether  a  plan  meets  the 
discrimination  tests  of  section  401(k)(3). 

The  final  regulations  adopt  the 
position  in  the  proposed  regulations  that 
if  a  plan's  definition  of  compensation 
has  the  effect  of  discriminating  in  favor 
of  employees  who  are  highly 
compensated,  a  nondiscriminatory 
definition  shall  be  determined  by  the 
Commissioner.  A  plan's  definition  of 


compensation  will  be  treated  as 
nondiscriminatory  if,  for  purposes  of 
determining  the  amount  that  may  be 
contributed  under  the  plan,  the  plan 
defines  compensation  as  either  total 
nondeferred  compensation  or  total 
nondeferred  compensation  plus  elective 
contributions  under  the  plan. 

For  plan  years  which  begin  after 
December  31, 1986.  plans  must  use  the 
definition  of  compensation  contained  in 
section  414(8)  and  the  regulations 
thereunder. 

Time  When  Contributions  Must  Be 
Made 

Prop.  Treas.  Reg.  {  1.401(kH(b)(7)(iii) 
required  that  elective  contributions  be 
paid  into  the  trust  within  30  days  after 
the  end  of  the  plan  year  in  order  to  be 
counted  in  determining  the  actual 
deferral  percentage  for  such  year.  Many 
commentators  pointed  out  that 
employers  may  not  know  the  amount  of 
their  profits  by  this  time  and  will 
therefore  be  unable  to  conununicate 
with  their  employees  regarding  the  total 
contribution  available  to  each  and  the 
amount  of  the  total  contribution  that  is 
to  be  deferred.  Other  commentators 
asserted  that  the  difference  between  this 
requirement  and  the  time-of-filing 
deduction  rule  (section  404(aH6)) 
applicable  to  all  other  employer 
contributions  would  be  administratively 
complex  and  that  all  contributions 
should  be  required  to  be  made  by  the 
section  404(a)(e)  date.  Finally,  other 
commentators  argued  that  elective 
contributions  under  a  qualified  cash  or 
deferred  arrangement  should  not  be 
subject  to  contribution  due  date  rules 
that  are  more  restrictive  than  the  rules 
that  apply  to  other  employer 
contributions. 

In  response  to  comments,  the  final 
regulations  (S  1.401(kH(b)(6))  extend 
the  time  period  for  making  elective 
contributions  that  may  be  used  in  the 
ADP  test  for  a  plan  year  to  the  last  day 
of  the  twelve-month  period  immediately 
following  the  plan  year  to  which  the 
contributions  relate.  The  contributions 
must  be  allocated  to  participants' 
accounts  for  the  plan  year  with  respect 
to  which  the  APD  test  is  performed.  In 
addition,  the  final  regulations  clarify 
that  the  elective  contributions  taken  into 
account  for  a  plan  year  must  relate 
either  to  compensation  that  would  have 
been  received  in  the  plan  year  (but  for 
the  deferral  election)  or  to  compensation 
attributable  to  services  performed  in  the 
plan  year  that  would  have  been  received 
by  the  employee  (but  for  the  deferral 
election)  within  2V4  months  after  the 
close  of  the  plan  year. 

No  inference  should  be  drawn  from 
these  regulations  as  to  when  elective 


contributions  must  be  contributed  to  a 
trust  to  satisfy  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA).  The  Department  of  Labor  has 
informed  the  Treasury  Department  that 
elective  contributions  to  an  employee 
benefit  plan,  whether  made  pursuant  to 
a  salary  reduction  agreement  or 
otherwise,  would  be  considered 
amounts  paid  to  or  withheld  by  an 
employer  (i.e.,  participant  contributions) 
within  the  scope  of  8  2510.3-102  (53  PR 
17628)  and  therefore  would,  in 
accordance  with  that  regulation, 
constitute  plan  assets  for  purposes  of 
Subtitle  A  and  Parts  1  and  4  of  Subtitle 
B  of  Title  I  of  ERISA  and  for  purposes  of 
the  prohibited  transaction  provisions  of 
section  4975  of  the  Internal  Revenue 
Code. 

Hardship  Withdrawals 

Prop.  Treas.  Reg.  §  1.401(k)-l{d)(2) 
permitted  hardship  distributions  to  be 
made  only  if  two  tests  were  met: 

(1)  The  participant  had  an  immediate 
and  heavy  financial  need:  and 

(2)  Other  resources  were  not 
reasonably  available  to  meet  the  need. 

Many  commentators  interpreted  the 
hardship  rules  as  being  stricter  than 
those  in  effect  through  1981  under  Rev. 
Rul.  71-224. 1971-1.  CB  124.  and  argued 
that  Congress  intended  that  those  same 
rules  should  apply  to  section  401(k) 
plans.  The  standard  contained  in  Rev. 
Rul.  71-224  is  not  adopted  in  the  final 
regulations  because  Rev.  Rul.  71-224 
merely  required  that  a  plan  operate  in 
accordance  with  its  definition  of 
hardship. 

Commentators  also  requested 
clarification  of  terms  such  as 
"immediate  and  heavy  financial  needs," 
"not  reasonably  available,"  and  "other 
resources  of  the  employee."  Major 
concerns  centered  around  whether 
employees  would  be  required  to  sell 
non-liquid  assets  or  borrow  from  other 
sources  before  being  eligible  for  a 
hardship  distribution.  Several 
commentators  proposed  that  needs  for 
college  tuition,  a  down  payment  on  a 
principal  residence,  or  uninsured 
medical  expenses  be  treated  asperse 
hardships,  permitting  funds  to  be 
distributed  without  regard  to  the 
applicant's  other  financial  resources. 

The  final  regulations  (§  1.401(k)- 
1(d)(2))  retain  the  two-part  definition  of 
hardship  in  the  proposed  regulations 
with  additional  clarification.  However, 
certain  expenses  are  deemed  to 
constitute  immediate  and  heavy 
financial  needs.  These  include  medical 
expenses,  purchase  (excluding  mortgage 
payments)  of  a  principal  residence  for 
the  employee,  payment  of  tuition  for 
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post-secondary  education  for  the 
employee,  his  spouse  or  children,  and 
payment  of  amounts  necessary  to 
prevent  the  eviction  of  the  employee 
from  his  principal  residence  or 
foreclosure  on  the  mortgage  of  the 
employee's  principal  residence.  The 
Commissioner  may  expand  the  list  of 
expenses  that  will  be  deemed  to  be 
made  on  account  of  an  immediate  and 
heavy  nnancial  need  of  the  employee. 
The  Commissioner  may  exercise  this 
authority  only  through  the  publication  of 
revenue  rulings,  notices,  and  other 
documents  of  general  applicability, 
rather  than  on  an  individual  basis. 

As  under  the  proposed  regulations,  a 
hardship  distribution  cannot  be  made  if 
the  employee  has  other  resources 
available  to  meet  the  Hnancial  need 
(even  if  the  need  is  deemed  to  be  an 
immediate  and  heavy  financial  need). 
The  final  regulations  clarify  that  an 
employee  thus  may  have  to  secure  the 
needed  funds  elsewhere  through 
liquidation  of  other  assets, 
reimbursement,  or  borrowing  of  funds 
from  commercial  sources.  A  plan  may 
provide,  however,  than  an  employee  will 
be  deemed  to  lack  other  resources 
reasonably  available  to  meet  a  financial 
need,  including  a  deemed  financial  need, 
if  (1)  the  employee  has  obtained  all 
distributions,  other  than  hardship 
distributions,  and  all  nontaxable  loans 
available  under  all  plans  maintained  by 
the  employer;  (2)  the  plan,  and  all  other 
plans  maintained  by  the  employer, 
provide  that  the  employee's  elective 
contributions  (and  employee 
contributions)  will  be  suspended  for  at 
least  twelve  months  after  receipt  of  the 
hardship  distribution;  and  (3)  the  plan, 
and  all  other  plans  maintained  by  the 
employer,  provide  that  the  maximum 
amount  of  elective  contributions  for  the 
employee  for  the  taxable  year  of  the 
employee  following  the  taxable  year  in 
which  the  employee  received  the 
hardship  distribution  is  the  excess  of  the 
applicable  limit  under  section  402(g)  for 
such  next  taxable  year  over  such 
employee's  elective  contributions  for  the 
taxable  year  in  which  the  employee 
received  the  hardship  distribution.  Of 
course,  the  distribution  may  not  exceed 
the  amount  of  the  employee's  immediate 
and  heavy  financial  need.  The  final 
regulations  also  include  a  limited 
exception  to  section  411(d)(6)  permitting 
an  employer  to  adopt  the  deemed  no 
other  resources  provision. 

Many  commentators  proposed  that 
the  plan  administrator  have  the  right  to 
rely  upon  the  applicant's 
representations  regarding  his  need  for, 
and  proposed  use  of,  his  benefits.  These 
commentators  argued  that  requiring 


financial  statements  from  employees 
would  invade  the  applicant's  privacy 
and  deter  truly  needy  employees  from 
applying  for  hardship  distributions.  The 
final  regulations  permit  the  employer  to 
reasonably  rely  upon  the 
representations  of  the  employee 
regarding  the  employee's  financial 
affairs  and  thus  do  not  require  the 
employer  or  plan  administrator  to  make 
an  independent  investigation  of  an 
employee's  financial  affairs.  In  addition, 
the  special  rule  under  which  employees 
may  be  deemed  to  lack  other  resources 
is  available  to  minimize  a  plan 
administrator's  intrusion  into  the 
employee's  financial  affairs. 

Recharacterization 

The  proposed  regulations  permitted  a 
plan  to  preclude  elections  or 
contributions  that  would  cause  a  plan 
that  contained  a  cash  or  deferred 
arrangement  to  fail  the  AOP  test  and  to 
correct  discrimination  through 
additional  nonelective  employer 
contributions  that  met  the 
nonforfeitability  and  distribution 
requirements  applicable  to  elective 
contributions.  In  the  preamble  to  the 
proposed  regulations,  the  Service 
requested  comments  on  additional 
methods  that  plans  could  utilize  to 
satisfy  the  nondiscrimination  test. 

Numerous  commentators  urged  the 
Service  to  permit  employers  to 
recharacterize  amounts  contributed  at 
the  employee's  election  if,  at  the  end  of 
the  plan  year,  the  actual  deferral 
percentage  for  the  higher-paid  group 
exceeded  the  limits  of  section 
401(k)(3)(A).  The  effect  of 
recharacterization  would  be  to  treat 
recharacterized  amounts  as  employee 
contributions  and,  thus,  these  amounts 
would  not  be  subject  to  the  anti- 
discrimination rules  of  section  401(a)(4) 
and  401  (k)  that  apply  to  employer 
contributions.  If  permitted  to  use  this 
approach  after  the  end  of  a  plan  year, 
plan  sponsors  could  avoid 
disqualification  of  their  cash  or  deferred 
arrangements  (and  plans  including  such 
arrangements)  while  ensuring  that 
higher-paid  employees  did  not  receive 
elective  contributions  in  excess  of  the 
amounts  permitted  under  the  ADP  tests 
of  section  401(k)(3)(A).  The  Service 
announced  on  January  8, 1982,  47  FR  998, 
that  such  recharacterization  was  not 
permitted  by  the  proposed  regulations. 

Several  commentators  pointed  out 
that  the  Service  itself  had  established 
the  precedent  for  recharacterization  in 
the  proposed  regulations  governing 
TRASOFs,  Prop.  Treas.  Reg.  §  1.46- 
9(f)(3)(iv).  44  FR  48269,  48273  (1979); 
later  adopted  in  T.D.  7856,  47  FR  54803. 
54807  (1982).  These  regulations  permit 


the  return  of  employer  contributions  "to 
the  extent  that  plan  operation  would 
otherwise  result  in  prohibited 
discrimination." 

In  response  to  these  comments,  the 
final  regulations,  under  the  authority  of 
section  7805(b),  permit 
recharacterization;  such 
recharacterization  will  be  permitted  for 
plan  years  which  begin  before  January  1, 
1987.  Plans  may  be  amended  to  permit 
recharacterization  for  such  plan  years. 
Excess  elective  contributions 
recharacterized  as  employee 
contributions  are  to  be  taxed  (income. 
FICA,  SECA,  and  FUTA)  to  the 
employee  in  the  year  to  which  the 
contributions  relate,  rather  than  the  year 
in  which  the  recharacterization  takes 
place.  However,  for  purposes  of  other 
Code  provisions,  including  sections 
401(k)(2),  404,  409,  411,  412, 415,  416,  and 
417,  recharacterized  contributions 
continue  to  be  treated  as  employer 
contributions.  In  addition,  these 
amounts  cannot  be  distributed  except  as 
provided  in  8  1.401(k)-l(d)  of  the  final 
regulations. 

If  amounts  recharacterized  for  any 
plan  year  were  not  previously  included 
in  income,  they  are  to  be  treated  as 
received  by  employees  for  income  tax 
purposes  on  the  first  day  of  the  first  plan 
year  ending  in  1988.  If  notice  of 
recharacterization  is  provided  to  the 
affected  highly  compensated  employees 
within  75  days  after  the  date  of 
publication  of  this  Treasury  Decision  in 
the  Federal  Register,  recharacterization 
is  deemed  to  have  occiured  75  days 
after  the  close  of  the  plan  year  and  the 
penalty  tax  of  section  4979  will  not  be 
imposed. 

For  plan  years  which  begin  after 
December  31, 1986,  the  treatment  of 
excess  contributions  will  be  addressed 
in  regulations  imder  401(k)(8)  of  the 
Internal  Revenue  Code  of  1986. 

Other  Actions  Taken 

Other  changes  in  style  and 
organization  have  been  made  in  order  to 
improve,  clarify  and  resolve  areas  that 
commentators  noted  as  being 
ambiguous. 

Effective  Dates 

These  regulations  are  generally 
effective  for  plan  years  which  begin 
after  December  31, 1979.  Those 
provisions  of  the  regulations  relating  to 
changes  made  by  the  Tax  Reform  Act  of 
1986  are  generally  effective  for  plan 
years  which  begin  after  December  31. 
1986.  There  is  a  special  effective  date 
rule  for  the  provisions  of  the  Tax  Reform 
Act  of  1986  that  affect  plans  maintained 
pursuant  to  collective  bargaining 
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agreements.  For  plan  years  beginning 
after  December  31, 1979  {or,  in  the  case 
of  a  pre-ERISA  money  porchase  plan, 
plan  years  beginning  after  July  la  1964) 
and  before  January  1, 1988,  a  reasonable 
interpretation  of  the  rules  set  forth  in 
section  401(k]  of  the  Code  (as  in  effect 
during  those  years)  msiy  be  relied  upon 
to  determine  whether  a  cash  or  defhred 
arrangement  waa  qualified  during  those 
years.  For  years  beginning  before 
January  1, 1987,  operation  in  accordance 
with  the  regulations  proposed  on 
November  10, 1981,  is  a  reasonable 
interpretation  of  section  401(k). 

Plan  Amendments 

Plan  sponsors  may  defer  amendments 
required  by  these  regulations  until  the 
earlier  of  plan  termination  or  the  last 
date  for  making  amendments  provided 
by  section  1140  of  the  Tax  Reform  Act  of 
1986,  as  extended  in  the  regulations 
under  section  401(b).  In  general,  the  last 
day  on  which  a  determination  letter  on 
plan  amendments  may  be  requested 
under  section  401  (b)  is  the  last  date 
prescribed  by  law.  including  extensions, 
for  filing  the  income  tax  return  of  the 
employer  for  the  employer's  taxable 
year  in  which  the  date  of  the  remedial 
amendment  period  begins.  If  a 
determination  letter  is  requested  during 
this  period,  the  required  plan 
amendments  must  be  adopted  no  later 
than  ninety  days  after  receipt  of  a 
favorable  determination  letter. 

401(b)  Amendment  Perifid 

Section  1140  of  TRA  '86  provides,  in 
general,  that  if  the  statutory  provisions 
of  TRA  '86  effective  before  1988  require 
amendment  of  plan  provisions,  plan 
amendments  need  not  be  made  until  the 
last  day  of  the  first  plan  year  beginning 
after  December  31, 1988,  provided  the 
amendment  is  effective  retroactively  to 
the  statutory  effective  date  and  the  plan 
is  operated  in  accordance  with  the 
requirements  of  the  provision  as  of  its 
effective  date  with  respect  to  the  plan. 
Section  401(b)  and  the  regulations 
thereunder  permit  retroactive 
amendments  of  "disqualifying 
provisions." 

Pursuant  to  the  authority  of  section 
7805(b).  the  regulations  under  section 
401(b)  of  the  Code  are  amended  to 
provide  that,  under  certain 
circumstances,  a  plan  provision  (or  the 
absence  of  a  required  plan  provision) 
that  results  in  the  failure  of  a  plan  to 
satisfy  the  qualification  requirements  of 
the  Code  by  reason  of  any  change  in 
such  requirements  effected  by  the  Tax 
Reform  Act  of  1988  (TRA  •88).  Pub.  L. 
99-514.  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA  '86). 
Pub.  L  99-509,  or  the  Omnibus  Budget 


Reconciliation  Act  of  1987  (OBRA  '87). 
Pub.  L  100-203,  that  is  effective  before 
the  first  day  of  the  first  plan  year 
beginning  after  December  31, 1989.  wnll 
be  a  "disqualifying  provision"  within  the 
meaning  of  Treas.  Reg.  §  1.401(b)-l(b). 
Included  in  the  definition  of 
disqualifying  provisions  with  respect  to 
TRA  '86,  OBRA  '86  and  OBRA  87  are 
provisions  that  are  integral  to  a 
qualification  requirement  changed  by 
TRA  W.  OBRA  '88,  or  OBRA  '87  or 
otherwise  treated,  directly  or  indirectly, 
as  subject  to  the  conditions  of  section 
1140  of  TRA  '86.  Examples  of  provisions 
to  which  the  preceding  sentence  might 
apply  are:  (1)  a  plan  provision  permitting 
contributions  to  a  profit-sharing  plan 
without  regard  to  current  or 
accumulated  profits  and  (2)  plan 
amendments  required  under  Rev.  Rul. 
86-74. 1986-1  CB.  205,  that  may  be 
deferred  ontii  the  date  the  plan  must  be 
amended  to  comply  with  TRA  '86  as 
determined  under  section  1140  thereof 
as  provided  in  Notice  88-9, 1988-4  I.R.B. 
21. 

Plan  provisions  will  not  be  considered 
disqualifying  provisions  to  which  the 
amended  section  401(b)  retroactive 
amendment  period  applies  unless  two 
conditions  are  met.  First,  with  respect  to 
requirements  effective  before  1989,  the 
plan  must  have  been  operated  in 
accordance  with  the  requirement  as  of 
the  applicable  effective  date.  Second, 
the  applicable  qualification  requirement 
must  be  effective  before  the  first  day  of 
the  first  plan  year  beginning  after 
December  31. 1989.  Thus,  for  example,  if 
a  collectively  bargained  plan  need  not 
comply  with  TRA  '86  provisions  until 
1990,  such  plan  does  not  have  the 
section  401(b)  amendment  period  based 
on  ii.3  1990  plan  year,  since  it  already 
has  a  period  longer  than  that  which 
would  apply  to  the  plan  under  a  section 
401(b)  period  based  on  a  1989  effective 
date. 

In  applying  Treas.  Reg.  §  1.4ai(b)- 
1(c)(1),  as  it  applies  to  any  disqualifying 
provision  described  above  resulting 
from  TRA  '88,  OBRA  '86,  and  OBRA  '87. 
the  remedial  amendment  period  begins 
on  the  day  the  applicable  disqualifying 
provision  becomes  effective  with 
respect  to  the  plan.  In  applying  Treas. 
Reg.  §  1.401(b)--l(c)(2)  to  determine  the 
end  of  such  remedial  amendment  period, 
such  remedial  amendment  period  is 
deemed  to  have  begun  on  the  first  day  of 
the  first  plan  year  which  begins  after 
December  31, 1988. 

The  regulations  under  section  401(b) 
are  also  being  amended  to  give  the 
Commissioner  the  authority  in  the  future 
to  treat  changes  to  the  qualification 


requirements  made  by  an  amendment  to 
the  Code  as  disqualifying  provisions. 

Non-Applicability  of  Executive  Order 

The  Treasury  Department  has 
determined  that  this  regulation  is  not 
subject  to  review  under  Executive  Order 
12291  or  the  Treasury  and  OMB 
implementation  of  the  Order  dated  April 
29. 1983. 

Regulatory  Flexibility  Act 

No  general  i|atice  of  proposed  rule 
making  is  required  by  5  U.S.d  553(b)  for 
interpretative  regulations.  Accordingly, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6)  does  not  apply  and  no 
Regulatory  Flexibility  Analysis  is 
required  for  this  rule. 

Drafting  Information 

The  principal  authors  of  this 
regulation  were  William  D.  Gibbs  and 
Mary  E.  Oppenheimer  of  tlie  Employee 
Benefits  and  Exempt  Organizations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.401-0—1.425-1 

Income  taxes.  Employee  benefit  plan. 
Pensions,  Stock  options.  Individual 
retirement  accounts.  Employee  stock 
ownership  plans. 

26  CFR  Part  802 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Part  1  is 
amended  as  follows: 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  citation  of 
Part  1  continues  to  read: 

Authority:  26  U.S.C.  7805.  *   *   * 

Par.  2.  Section  1.401(b)-l  is  amended 
by  revising  paragraphs  (b)(2),  (c)(l)(iii). 
and  (c)(2)  concluding  text  to  read  as 
follows: 


§  1.401(b)-1 
ptan. 


Certain  retroactive  changes  In 


(b)  Disqualifying  Provisions.  *  *  * 
(2)  A  plan  provision  which  results  in 
the  failure  of  the  plan  to  satisfy  the 
qualification  requirements  of  the  Code 
by  reason  of  a  change  in  such 
requirements — 
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(i)  Effected  by  the  Employee 
Retirement  Income  Security  Act  of  1974 
(Pub.  L.  93-406,  88  Stat.  829],  hereafter 
referred  to  as  "ERISA,"  or  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  [Pub.  L.  97-248,  96  Stat.  324). 
hereafter  referred  to  as  "TEFRA,"  or 

(ii)  Effective  before  the  first  day  of  the 
first  plan  year  beginning  after  December 
31. 1989  and  that  is  effected  by  the  Tax 
Reform  Act  of  1986  (Pub.  L.  99-514, 100 
Stat.  2085.  2489).  hereafter  referred  to  as 
'TRA  '86."  the  Omnibus  Budget 
Reconciliation  Act  of  1986.  (Pub.  L  99- 

509. 100  Stat.  1874).  hereafter  referred  to 
as  "OBRA  '86,"  or  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L  lOO- 

203. 101  Stat.  1330),  hereafter  referred  to 
as  "OBRA  "87."  For  purposes  of  this 
paragraph  (b)(2)(ii),  a  disqualifying 
provision  includes  any  plan  provision 
that  is  integral  to  a  qualification 
requirement  changed  by  TRA  '86,  OBRA 
'86,  or  OBRA  '87  or  any  requirement 
treated  by  the  Commissioner,  directly  or 
indirectly,  as  if  section  1140  of  TRA  '86 
applied  to  it,  but  only  to  the  extent  such 
provision  is  effective  before  the  first  day 
of  the  first  plan  year  beginning  after 
December  31, 1989.  With  respect  to 
disqualifying  provisions  described  in 
this  paragraph  (b)(2)(ii)  effective  before 
the  first  day  of  the  first  plan  year  which 
begins  after  December  31, 1988,  there 
must  be  compliance  with  the  conditions 
of  section  1140  of  TRA  '86  (other  than 
the  requirement  that  the  plan 
amendment  be  made  on  or  before  the 
last  day  of  the  first  plan  year  beginning 
after  December  31, 1988),  including 
operation  in  accordance  with  the  plan 
provision  as  of  its  effective  date  with 
respect  to  the  plan. 

(iii)  Effected  by  amendments  to  the 
Code  that  are  designated  by  the 
Commissioner,  at  his  discretion,  as 
disqualifying  provisions  described  in 
this  paragraph  (b)(2).  For  purposes  of 
this  paragraph  (b)(2),  a  disqualifying 
provision  includes  the  absence  from  a 
plan  of  a  provision  required  by  such 
change  if  the  plan  was  in  effect  on  the 
date  such  change  became  effective  with 
respect  to  such  plan. 

(c)  Remedial  amendment  period.  (1) 

*  *  * 

(iii)  In  the  case  of  a  disqualifying 
provision  described  in  paragraph  (b)(2) 
of  this  section,  the  date  on  which  the 
change  effected  by  ERISA,  TEFRA,  TRA 
'86,  OBRA  '86.  OBRA  '87,  or  a 
qualification  requirement  that  is  treated, 
directly  or  indirectly,  as  subject  to  the 
conditions  of  section  1140  of  TRA  '88 
described  in  paragraph  (b)(2)  of  this 
section,  became  effective  with  respect  to 
such  plan  or,  in  the  case  of  a  provision, 
described  in  paragraph  (b)(2)(ii)  of  this 
section,  that  is  integral  to  such 


qualification  requirement,  the  first  day 
on  which  the  plan  was  operated  in 
accordance  with  such  provision. 

(2)  •   *   * 

(iv)*  *  ♦ 

For  purposes  of  paragraphs  (c)(2)(i), 
(c)(2)(ii),  and  (c)(2)(iiij  of  this  section,  for 
any  disqualifying  provision  described  in 
paragraph  (b)(2)(ii)  of  this  section,  the 
remedial  amendment  period  shall  be 
deemed  to  have  begun  with  the  first  day 
of  the  first  plan  year  which  begins  after 
December  31, 1988. 

For  purposes  of  this  paragraph  (c)(2) 
of  this  section,  a  master  or  prototype 
plan  shall  not  be  considered  to  be  a  plan 
maintained  by  more  than  one  employer, 
and  whether  or  not  a  plan  is  maintained 
by  more  than  one  employer,  shall  be 
determined  writhout  regard  to  section 
414  (b)  and  (c)  except  that  if  a  plan  is 
maintained  solely  by  an  affiliated  group 
of  corporations  (within  the  meaning  of 
section  1504)  which  files  a  consolidated 
income  tax  return  pursuant  to  section 
1501  for  a  taxable  year  within  which 
falls  the  latest  of  the  dates  described  in 
paragraph  (c)(2)(i)  of  this  section,  such 
plan  shall  be  deemed  to  be  maintained 
by  one  employer. 
***** 

Far.  3.  A  new  S  1.401(k)-0  is  added 
immediately  after  §  1.401(f)-l  to  read  as 
follows: 

§  1.401  (k>-0    Certain  cash  Of  deferred 
arrangements,  table  of  contents. 

This  section  contains  the  captions  that 
appear  in  §  1.401(k)-l. 

§  1.401(k)-l    Certain  cash  or  deferred 
arrangements. 

(a)  In  general 

(1)  General  rule 

(2)  Cash  or  deferred  arrangement 
(i)  In  general 

(ii)  After-tax  employee  contributions 

(3)  Cash  or  deferred  election 
(i)  General  rule 

(ii)  Amounts  currently  available 
(iii)  Certain  one-time  elections 
(iv)  Tax  treatment 
(v)  Examples 

(4)  Qualified    cash    or   deferred    ar- 
rangement 

(i)  In  general 

(ii)   Treatment   of  elective   contribu- 
tions as  employer  contributions 
(iii)  Tax  treatment  of  employees 
(iv)  Nondiscrimination  requirement 
(v)  Plan  assets 

(5)  Nonqualified  cash  or  deferred  ar- 
rangement 


(i)  In  general 

(ii)  Treatment  of  elective  contribu- 
tions as  employer  contributions 

(iii)  Tax  treatment  of  employees 

(iv)  Qualification  of  plan  that  includes 
a  nonqualified  cash  or  deferred  ar- 
rangement 

(b)  Coverage  and  nondiscrimination 
requirements 

(1)  Coverage 

(2)  Nondiscriminatory  elective  contri- 
butions 

(3)  Quahfied  nonelective  contribu- 
tions and  qualified  matching  contri- 
butions that  may  be  treated  as  elec- 
tive contributions 

(4)  Actual  deferral  percentage  tests 

(5)  Aggregation  rules 

(i)  Permissive  aggregation  of  arrange- 
ments and  plans 

(ii)  Impermissible  aggregation  of  ar- 
rangements and  plans 

(6)  Elective  contributions  taken  into 
account  for  a  plan  year 

(7)  Examples 

(c)  Nonforfeitability 

(1)  General  rule 

(2)  Example 

(d)  Distribution  limitation 

(1)  General  rule 

(2)  Hardship 
(i)  General  rule 

(ii)  Immediate  and  heavy  financial 
need 

(A)  In  general 

(B)  Deemed  immediate  and  heavy  fi- 
nancial need 

(iii)  Distribution  necessary  to  satisfy 
financial  need 

(A)  In  general 

(B)  Distribution  deemed  necessary  to 
satisfy  financial  need 

(iv)  Adoption  of  deemed  hardship 
standards 

(A)  Exception  to  section  411(d)(6) 

(B)  Required  effective  and  amend- 
ment dates 

(3)  Impermissible  distributions 

(4)  Deemed  distributions 

(5)  Example 

(e)  Additional  requirements 

(1)  Qualified  profit-sharing,  stock 
bonus,  pre-ERISA  money  purchase, 
and  rural  electric  cooperative  plan 
requirement 

(i)  General  rule 

(ii)  Nondiscrimination  requirements 

(2)  Cash  availabihty 

(3)  Separate  accounting 
(i)  General  rule 

(ii)  Exception 

(f)  Correction  of  excess  contributions 
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(1)  General  rule 

(2)  Aaiount   of  excess  contriirations 
(3|  Reduracterization  of  excess  con- 
tributions 

(i)  General  rule 

(ii)     Treatment     of     recharacterized 

excess  contributions 
(iii)  Additional  requirements 
(iv)  Transition  niles 
(v)  Example 
(g)  Deflnitions 

(1)  Employee 

(2)  Employer 

(3)  Bligibic  employee 
(i)  In  general 

(ii)  Certain  one-tiow  eiections 
(4]  Elective  cootribotions 

(5)  Nooelective  contributions 

(6)  Matching  contributions 

(7)  Quali&ed  matching  contributions 
and  qualiHed  ooaelective  contribu- 
tions 

(i]  Qualified  matching  contibutions 
(ii)    Qualified    nonelective    contribu- 
tions 
(iii)  Additional  requirements 

(8)  Actual  deferral  percenta(|e 
(i)  General  rule 

(ii)  Employee  eligible  under  more  than 
one  arrangement 

(9)  Compensation 

(i)  Years  before  Jamiary  1. 19B7 

(A)  In  general 

(B)  Nondiscrimimttion 

(ii)  Years  after  December  31. 1986 

(10)  Highly   compensated  employees 

(11)  Pre-ERISA  money  purchase  pen- 
sion plan 

(12)  Rural   electric  cooperative   plan 

(13)  Excess  contributions 
(h)  Effective  dates 

(1)  In  general 

(2)  Collectively  bargained  plans 

(3)  Transitional  niies 

(4)  Transitional  rvles  for  plans  of 
state  and  local  governments. 

Pax.  4.  A  new  §  L401(k)-1  is  added 
immediately  after  §  1.4(n(kH)  to  read  as 
follows:  / 

§1.4ai(kH1    C;^f1irin  cast*  or  deferred 
•rrsngemer^ 

(a)  In  general— [1]  General  rule.  A 
plan,  other  than  a  profit-sharing,  stoci^ 
bonus.  pre-ERISA  money  purchase 
pension,  ot  rural  electric  cooperative 
plan,  will  fail  to  satisfy  the  requirements 
of  section  401(a)  if  the  plan  includes  a 
cash  or  deferred  arrangement.  A  profit- 
sharing,  stock  bonus.  pre-ERISA  money 
purchase  pension,  or  rural  electric 
cooperative  plan  will  not  &iil  to  satisfy 
the  requirements  of  section  401(a) 
merely  because  the  plan  includes  a  cash 
or  deferred  arrangemenL 

(2)  Cash  or  deferred  arrangement — (i) 
In  general.  Except  as  provided  in 
paragraph  (a){2)(ii).  a  cash  or  deferred 


arrangement  is  an  arrangement  under 
wfaick  ao  eligibie  employee  may  make  a 
cash  or  deferred  electioo  to  hare  the 
employer  either  contribute  an  amount  to 
a  trust  under  a  plan  that  meets  (or  is 
intended  to  meet)  the  requirements  of 
section  401(a)  or  provide  an  amount  to 
the  employee  in  cash  or  in  the  form  of 
some  oiher  taxable  benefit.  An 
arrangement  under  which  the  employee 
may  make  a  cash  or  deferred  election  to 
have  the  employer  contribute  an  amount 
to  a  tmst  under  a  plan  that  meets  (or  is 
intended  to  meet)  the  reqmreraents  of 
section  401(a)  inclades  aa  arrangement 
■nder  wfaicfa  the  employee  may  elect 
eitfaer  to  receive  cash  or  a  taxable 
amount  or  to  accrue  a  benefit  uMfer  a 
defined  benefit  plan  that  is  intended  to 
meet  the  requirements  of  section  401(a). 
and  aa  arrangement  under  which  the 
employee  may  elect  either  to  receive 
cash  or  a  taxable  amount  or  to  have  the 
employer  contribute  an  amount  to  a 
contract  that  meets  the  requirements  of 
section  401(a)  of  403(a). 

(ii)  After-tax  empiofee  contrfbutions. 
A  cash  or  deferred  arrangement  does 
not  include  an  airangeroent  pursuant  to 
which  amounts  contributed  under  a  plan 
at  an  employee's  cWlion  are  designated 
or  treated  at  the  time  at  deferral  or 
contribution  as  after-tax  employee 
contributions  (e.g..  by  reporting  the 
contributions  as  taxable  income  subject 
to  applicable  withholding  requirements). 
See  also  section  414(h)(1).  This  is  the 
case  even  if  the  employee's  election  to 
make  after-tax  employee  contributions 
is  made  before  the  amounts  subject  to 
the  election  are  currendy  available  to 
the  employee. 

(3)  Cash  or  deferred  election — (i) 
General  rule.  A  cash  or  deferred 
election  is  an  election  (or  modification 
of  an  earlier  election)  that  is  made  at 
any  time  permitted  by  the  plan  with 
respect  to  cash  or  other  taxable  amounts 
that  are  not  currently  available  to  the 
electing  employee  as  of  die  date  of  th*- 
election  and  are  not  designated  or 
treated  as  after-tax  empkiyee 
contributions  at  the  time  of  deferral  or 
contribution.  A  cash  or  deferred  election 
includes  a  salary  reduction  agreement 
between  an  eligible  employee  and  the 
employer  under  which  a  contribution  is 
made  under  the  plan  only  if  the 
employee  elects  to  reduce  his  cash 
compensation  or  to  forgo  an  increase  in 
his  cash  compensation. 

(ii)  Amounts  currently  available.  Cash 
or  another  taxable  amount  is  currently 
available  to  the  employee  if  it  has  been 
paid  to  the  emplo>'ee  or  if  the  employee 
is  able  currently  to  receive  the  cash  or 
other  taxable  amount  at  his  discretion. 
An  amount  is  not  currently  available  to 
an  employee  if  there  is  a  signiricant 
limitation  or  restriction  on  the 
employee's  right  to  receive  the  amount 
currently.  Similarly,  an  ammml  is  not 


cun  ently  available  as  of  a  date  if  the 
emptoyae  may  under  no  ctfcumatances 
receive  tiie  amount  befare  a  particular 
time  in  the  future. 

(iii)  Certam  one-time  elections.  A 
cash  or  deferred  election  does  not 
include  a  one-time  irrevocable  election, 
upon  aa  eoiployee's  commencement  of 
employment  or  upon  an  employee's  first 
becoming  eligible  under  an^'  plan  of  the 
employer,  to  have  a  specified  amount  or 
peroenta^  of  conipeiuation  (including 
no  amount  of  compensation)  contributed 
by  the  employer,  on  behalf  of  die 
employee  to  the  plan  and  art}'  other  plan 
of  die  employer  (including  plans  not  yet 
estabfisfaed)  for  the  duration  of  the 
employee's  employment  with  the 
employer.  TTjus.  employer  contributions 
pursuant  to  such  a  one-time  election  are 
not  treated  as  having  been  nwde 
pursuant  to  a  cash  or  deferred 
arrangement 

(iv)  Tax  treatment.  An  amount 
generally  Is  includible  in  an  employee's 
gross  income  for  the  taxable  year  in 
which  the  employee  actually  receives,  or 
is  treated  as  having  received,  swch 
amount.  But  for  section  402(a)(8)  and 
section  401(k).  an  employee  is  treated  as 
having  received  an  amount  that  is 
contributed  under  a  |^an  pursuant  to  the 
employee's  cash  or  deferred  election. 
This  is  the  case  even  if  the  election  to 
defer  is  made  before  the  year  in  which 
such  amount  has  been  earned  or 
becomes  currently  available.  See 
§  1.402(a)-l(d). 

(v)  Examples.  The  provisions  of  this 
subpara^-aph  (a)(3)  are  illustrated  by 
the  ibilowing  examples: 

Examph  (1).  An  employer  maintaina  a 
profil-shating  ptan  under  which  each  eligitde 
employee  has  an  electioa  with  reipect  to  aa 
iiumal  bonus  of  leo  percent  of  his 
compenaatioa  payable  on  lanuary  30  each 
yeur  witk  respect  to  the  prwr  calendar  yoar'.s 
profils.  Daferre^  aaounls  are  not  treated  as 
after-tax  employee  contributions.  An  election 
made  prior  to  {anuary  30  to  defer  all  or  pari 
of  the  bonns  is  a  cash  or  deferred  election 
and  the  bonus  deferral  arrangement  is  a  cash 
or  deferred  aiuiigtiJierL 

Example  (21.  Aa  enipiojrer  mainlaint  a 
pnWil-slianng  plan  ander  wtiidi  each  eligit>le 
employee  may  elect  to  defer  op  to  10  percent 
of  compensation  for  each  payroll  period 
during  the  plan  year.  An  election  to  defer 
compensation  for  a  payroll  period  is  a  cash  or 
deferred  election  if  sndi  elaction  is  made 
prior  to  the  date  on  which  luch  compensation 
ii>  lo  be  paid  lo  (lie  employee  and  if  snch 
deferred  aisouat  i«  not  treated  as  an  after-tax 
employee  contributiuo  at  the  tiaae  of  deferral. 

(4)  Qualified  cash  or  deferred 
arrangement — {i)  In  general.  A  qualified 
cash  or  deferred  arrangement  is  a  cash 
or  deferred  arrangement  that  satisfies 
the  requirements  of  paragraphs  (b),  (cj. 
(d),  and  (e)  of  this  section  and  that  is 
part  of  a  plan  that  otherwise  meets  the 
requirements  of  section  401(a). 
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(ii)  Treatment  of  elective 
contributions  as  employer  contributions. 
Except  as  provided  in  paragraph  (f)  of 
this  section,  elective  contribuUons  under 
a  qualified  cash  or  deferred  arrangement 
are  treated  as  employer  contributions 
under  the  Internal  Revenue  Code  of 
1986.  Thus,  for  example,  such  elective 
contributions  are  treated  as  employer 
contributions  for  purposes  of  sections 
401(a),  401(k),  404,  409.  411,  412,  415,  416. 
and  417. 

(iii)  Tax  treatment  of  emphyees. 
Except  as  provided  in  section  402(g)  and 
paragraph  (f)  of  this  section,  elective 
contributions  under  a  qualified  cash  or 
deferred  arrangement  are  not  includible 
in  an  employee's  gross  income  at  the 
time  such  contributions  would  have 
been  received  in  cash  (but  for  the  cash 
or  deferred  election]  or  at  the  time 
contributed  under  the  plan.  See 
§  1.402(a>-l(d). 

(iv)  Nondiscrimination  requirement. 
The  amount  of  elective  contributions 
under  a  qualified  cash  or  deferred 
arrangement  must  satisfy  section 
401(a)(4).  For  plan  years  beginning  after 
December  31, 1984.  the  amount  of 
elective  contributions  will  satisfy 
section  401(a)(4)  only  if  such  elective 
contributions  satisfy  the  special 
nondiscrimination  test  in  paragraph 
(b)(2)  of  this  section. 

(v)  Plan  assets.  The  extent  to  which 
elective  contributions  under  a  cash  or 
deferred  arrangement  constitute  plan 
assets  for  purposes  of  the  prohibited 
transaction  provisions  of  section  4975  of 
the  Internal  Revenue  Code  and  Title  I  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  shall  be  determined 
in  accordance  with  regulations  and 
rulings  issued  by  the  Department  of 
Labor. 

(5)  Nonqualified  cash  or  deferred 
arrangement— (\)  In  general.  A 
nonqualified  cash  or  deferred 
arrangement  is  a  cash  or  deferred 
arrangement  that  is  not  a  qualified  cash 
or  deferred  arrangement.  Thus,  if  a  cash 
or  deferred  arrangement  fails  to  satisfy 
one  or  more  of  the  requirements  in 
paragraph  (b),  (c),  (d)  or  (e)  of  this 
section,  such  arrangement  is  a 
nonqualified  cash  or  deferred 
arrangement 

(ii)  Treatment  of  elective 
contributions  as  employer  contributions. 
Except  as  specifically  provided 
otherwise,  elective  contributions  under 
a  nonqualified  cash  or  deferred 
arrangement  are  treated  as  employer 
contributions  under  the  Internal 
Revenue  Code  of  1986.  Thus,  for 
example,  such  elective  contributions  are 
treated  as  employer  contributions  for 
purposes  of  sections  401(a)  (including 


section  401(a)(4)).  401(k),  404.  409.  411, 
412,  415,  416,  and  417. 

(iii)  Tax  treatment  of  employees. 
Elective  contributions  under  a 
nonqualified  cash  or  deferred 
arrangement  are  includible  in  an 
employee's  gross  income  at  the  time 
such  contributions  would  have  been 
received  (but  for  the  cash  or  deferred 
election).  See  S  1.402(a>-l(d]. 

(iv)  Qualification  of  plan  that  includes 
a  nonqualified  cash  or  deferred 
arrangement.  A  profit-sharing,  stock 
bonus,  pre-ERISA  money  purchase 
pension,  or  rural  electric  cooperative 
plan  will  not  fail  to  satisfy  section  401(a) 
merely  because  such  plan  includes  a 
nonqualified  cash  or  deferred 
arrangement.  In  determining  whether 
such  a  plan  satisfies  the  requirements  of 
section  401(a)(4),  elective  contributions 
under  the  nonqualified  cash  or  deferred 
arrangement  are  to  be  treated  as 
employer  contributions  to  the  extent 
that  such  contributions  would  be  treated 
as  employer  contributions  if  the 
arrangement  were  a  qualified  cash  or 
deferred  arrangement,  but  the  special 
nondiscrimination  test  of  paragraph 
(b)(2)  may  not  be  used. 

(b)  Coverage  and  discrimination 
requirements — (1)  Coverage,  (i)  For  plan 
years  which  begin  before  January  1, 
1989,  or  such  later  date  provided  under 
paragraph  (h)  of  this  section,  a  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (b)  for  a  plan  year  only  if  the 
eligible  employees  under  the 
arrangement  satisfy  the  70  percent  test 
of  section  410(b)(1)(A)  or  the 
nondiscriminatory  classification  test  of 
section  410(b)(1)(H).  For  purposes  of  this 
subdivision,  all  eligible  employees  under 
the  arrangement  are  treated  as 
benefiting  under  the  arrangement.  For 
purposes  of  this  subdivision,  section 
410(b)  means  section  410(b)  prior  to  its 
amendment  by  section  1112  of  the  Tax 
Reform  Act  of  1988  (TRA  '86). 

(ii)  For  plan  years  which  begin  after 
December  31, 1988,  or  on  or  after  the 
later  date  provided  under  paragraph  (h) 
of  this  section,  a  cash  or  deferred 
arrangement  satisfies  this  paragraph  (b) 
for  a  plan  year  only  if  the  eligible 
employees  under  the  arrangement 
satisfy  either  the  percentage  test  of 
section  410(b)(1)(A),  the  ratio  test  of 
section  410(b)(1)(B),  or  the  reasonable 
classification  test  of  section 
410(b)(2)(A](i)  (and,  in  such  case,  the 
average  benefit  percentage  test  of 
section  410{b){2)(A){ii)  is  satisfied).  For 
purposes  of  applying  section  410(b),  all 
eligible  employees  under  the 
arrangement  are  treated  as  benefiting 
imder  the  arrangement. 

(iii)  A  plan  described  in  section 
410(c)(1)  will  be  treated  as  satisfying  the 


requirements  of  section  410  if  such  plan 
meets  the  requirements  of  section 
401(a)(3)  as  in  effect  on  September  1. 
1974. 

(2)  Nondiscriminatory  elective 
contributions.  A  cash  or  deferred 
arrangement  satisfies  this  paragraph  (b) 
for  a  plan  year  only  if — 

(i)  The  elective  contributions  under 
the  arrangement,  or 

(ii)  The  elective  contributions,  in 
combination  with  qualified  nonelective 
contributions  and  qualified  matching 
contributions  that  are  treated  as  elective 
contributions  under  the  arrangement, 

satisfy  the  actual  deferral  percentage 
test  in  paragraph  (b)(4]  of  this  section.  If 
a  cash  or  deferred  arrangement  satisfies 
this  paragraph  (b)(2),  such  arrangement 
will  be  treated  as  satisfying  section 
401(a)(4)  with  respect  to  the  amount  of 
elective  contributions.  See  paragraph 
(e)(1)  of  this  section  with  respect  to  the 
application  of  section  401(a)(4)  to  other 
benefits,  rights  and  features  under  a 
cash  or  deferred  arrangement.  Employee 
contributions  may  not  be  treated  as 
elective  contributions  under  a  cash  or 
deferred  arrangement  for  purposes  of 
this  paragraph  (b)(2). 

(3)  Qualified  nonelective 
contributions  and  qualified  matching 
contributions  that  may  be  treated  as 
elective  contributions.  Except  as 
specifically  provided  otherwise,  for 
purposes  of  paragraph  (b)(2)(ii)  of  this 
section,  all  or  part  of  the  qualified 
nonelective  contributions  and  qualified 
matching  contributions  made  with 
respect  to  those  employees  who  are 
eligible  employees  under  the  cash  or 
deferred  arrangement  being  tested  may 
be  treated  as  elective  contributions 
provided  that  each  of  the  following  (to 
the  extent  applicable)  is  satisfied: 

(i)  The  nonelective  contributions, 
including  those  qualified  nonelective 
contributions  treated  as  elective 
contributions  for  purposes  of  the  actual 
deferral  percentage  test,  satisfy  the 
requirements  of  section  401(a)(4). 

(ii)  The  nonelective  contributions, 
excluding  those  qualified  nonelective 
contributions  treated  as  elective 
contributions  for  purposes  of  the  actual 
deferral  percentage  test,  satisfy  the 
requirements  of  section  401(a)(4). 

(iii)  The  matching  contributions, 
including  those  qualified  matching 
contributions  treated  as  elective 
contributions  for  purposes  of  the  actual 
deferral  percentage  test,  satisfy  the 
requirements  of  section  401(a)(4]. 

(iv)  The  matching  contributions, 
excluding  those  quahfied  matching 
contributions  treated  as  elective 
contributions  for  purposes  of  the  actual 
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deferral  percentage  test,  satisfy  the 
requirements  of  section  401(a)(4). 

(v)  Except  as  provided  in  subdivisions 
(i)  and  (lii)  of  this  paragraph  (b)(3),  the 
qualified  noneiective  contributions  for 
purposes  of  the  actual  deferral 
percentage  test  are  not  taken  into 
account  in  determining  whether  any 
other  contributions  or  beneflts  satisfy 
section  401(a)(4). 

(vi)  The  qualiHed  noneiective 
contributions  and  qualified  matching 
contributions  satisfy  paragraph  (b)(6](i) 
for  the  plan  year  as  if  such  contributions 
were  elective  contributions. 
Qualified  matching  contributions  taken 
into  account  for  plan  years  which  begin 
after  December  31, 1986,  or  on  or  after 
the  later  date  provided  under  paragraph 
(h)  of  this  section,  are  also  to  be  treated 
in  accordance  with  the  requirements  of 
section  401(m)  and  the  regulations 
thereunder. 

(4)  Actual  deferral  percentage  tests. 
(i)  For  plan  years  which  begin  after 
December  31. 1979,  and  before  January 
1, 1987,  or  such  later  date  provided 
under  paragraph  (h)  of  this  section,  the 
actual  deferral  percentage  test  is 
satisfied  if  either  of  the  following  test  is 
met: 

(A)  The  actual  deferral  percentage  for 
the  group  of  eligible  highly  compensated 
employees  (top  one-third)  is  not  more 
than  the  actual  deferral  percentage  for 
the  group  of  all  other  eligible  employees 
(lower  two-thirds)  multiplied  by  1.5,  or 

(B)  The  excess  of  the  actual  deferral 
percentage  for  the  top  one-third  over  the 
actual  deferral  percentage  for  the  lower 
two-thirds  is  not  mroe  than  three 
percentage  points,  and  the  actual 
deferral  percentage  for  the  top  one-third 
is  not  more  than  the  actual  deferral 
percentage  for  the  lower  two-thirds 
multiplied  by  2.5. 

(ii)  For  plan  years  which  begin  after 
December  31, 1986,  or  such  later  date 
provided  under  paragraph  (h)  of  this 
section,  the  actual  deferral  percentage 
test  is  satisfied  if  either  of  the  following 
test  is  met: 

(A)  The  actual  deferral  percentage  for 
the  group  of  eligible  highly  compensated 
employees  is  not  more  than  the  actual 
deferral  percentage  for  the  group  of  all 
other  eligible  employees  multiplied  by 
1.25,  or 

(B)  The  excess  of  the  actual  deferral 
percentage  for  the  group  of  eligible 
highly  compensated  employees  over  the 
actual  deferral  percentage  for  the  group 
of  all  other  eligible  employees  is  not 
more  than  two  percentage  points,  and 
the  actual  deferral  percentage  for  the 
group  of  eligible  highly  compensated 
employees  is  not  more  than  the  actual 
deferral  percentage  for  the  group  of  all 


other  eligible  employees  multiplied  by 
two. 

For  plan  years  which  begin  after 
December  31. 1988,  or  such  later  date 
provided  in  paragraph  (h)  of  this  section, 
the  plan  must  provide  that  the  actual 
deferral  percentage  test  will  be  met.  For 
purposes  of  this  paragraph  (b)(4)(ii),  the 
plan  may  incorporate  by  reference  the 
provisions  of  section  401(k)(3)  and  this 
section. 

(5)  Aggregation  rules — (i)  Permissive 
aggregation  of  arrangements  and  plans. 
Two  or  more  cash  or  deferred 
arrangements  may  be  considered  as  a 
single  arrangement  for  purposes  of 
determining  whether  or  not  such 
arrangements  satisfy  sections  401(a)(4), 
410(b),  and  401(k).  In  such  a  case,  the 
case  or  deferred  arrangements  included 
in  such  plans  and  the  plans  including 
such  arrangements  shall  be  treated  as 
one  arrangement  and  as  one  plan  for 
purposes  of  this  paragraph  (b)  and 
sections  401(a)(4).  40l[k)  and  410(b).  If 
an  employer  maintains  two  or  more 
plans  that  are  treated  as  a  single  plan 
for  purposes  of  section  401(a)(4)  or 
410(b)  (other  than  section  410(b)(2)(A)(ii) 
as  in  effect  for  plan  years  which  begin 
after  December  31, 1988).  all  cash  or 
deferred  arrangements  that  are  included 
in  such  plans  are  treated  as  a  single 
arrangement  for  purposes  of  this 
paragraph  (b)  and  sections  401(a)(4), 
401  (k),  and  410(b). 

(ii)  Impermissible  aggregation  of 
arrangements  and  plans.  For  plan  years 
which  begin  after  December  31. 1988, 
notwithstanding  paragraphs  (b)(2),  (b)(3) 
and  (b)(5)(i)  of  this  section, 
contributions  and  allocations  under  a 
plan  described  in  section  4975(e)(7)  (an 
ESOP)  may  not  be  combined  with 
contributions  or  allocations  under  any 
plan  not  described  in  section  4975(e)(7) 
(a  non-ESOP)  for  purposes  of 
determining  whether  either  the  ESOP  or 
the  non-ESOP  satisfies  this  paragraph 
(b)  and  sections  401(a)(4).  401(k),  and 
410(b).  See  §  54.4975-ll(e),  which 
includes  an  exception  to  this  rule  for 
certain  plans  in  existence  on  November 
1. 1977.  See  also  §  54.4974-ll(a)(5). 
which  provides  that  an  ESOP  may  form 
a  portion  of  a  plan  the  balance  of  which 
includes  a  qualified  pension,  profit- 
sharing,  or  stock  bonus  plan  which  is 
not  an  ESOP.  For  example,  in 
determining  whether  elective 
contributions  under  a  cash  or  deferred 
arrangement  that  is  included  in  the 
portion  of  a  plan  that  is  not  an  ESOP 
satisfy  paragraph  (b)  and  section 
401(a)(4)  and  whether  noneiective 
contributions  under  the  portion  of  the 
plan  that  is  an  ESOP  satisfy  section 
401(a)(4).  such  elective  contributions 


and  noneiective  contributions  may  not 
be  considered  together.  Thus,  with 
respect  to  such  elective  contributions, 
the  noneiective  contributions  may  not 
be  treated  as  qualified  noneiective 
contributions.  Similarly,  for  plan  years 
which  begin  after  December  31, 1988, 
contributions  for  which  a  tax  credit  is 
provided  may  not  be  treated  as  elective 
contributions  under  paragraphs  (b)(2) 
and  (b)(3)  of  this  section. 

(6)  Elective  contributions  taken  into 
account  for  a  plan  year.  An  elective 
contribution  may  be  taken  into  account 
under  paragraph  (b)(2)  of  this  section  for 
a  plan  year  only  if  it  satisfies 
paragraphs  (b)(6)(i)  and  (b)(6)(ii)  of  this 
section. 

(i)  The  elective  contribution  is 
allocated  to  the  employee  under  the 
plan  as  of  a  date  within  that  plan  year. 
For  purposes  of  this  rule,  an  elective 
contribution  is  considered  allocated  as 
of  a  date  within  a  plan  year  only  if — 

(A)  The  allocation  is  not  contingent 
upon  the  employee's  participation  in  the 
plan  or  performance  of  services  on  any 
date  subsequent  to  that  date,  and 

(B)  The  elective  contribution  is 
actually  paid  to  the  trust  no  later  than 
the  end  of  the  twelve-month  period 
immediately  following  the  plan  year  to 
which  the  contribution  relates. 

(ii)  The  elective  contribution  relates  to 
compensation  that  either — 

(A)  Would  have  been  received  by  the 
employee  in  the  plan  year  but  for  the 
employee's  election  to  defer  under  the 
arrangement,  or 

(B)  Is  attributable  to  services 
performed  by  the  employee  in  the  plan 
year  and,  but  for  the  employee's  election 
to  defer,  would  have  been  received  by 
the  employee  within  two  and  one-half 
months  after  the  close  of  the  plan  year. 

Elective  contributions  that  do  not  satisfy 
the  requirements  of  paragraphs  (b)(6)  (i) 
and  (ii)  of  this  section  may  not  be  taken 
into  account  under  paragraph  (b)(2)  for 
the  plan  year  with  respect  to  which  the 
contributions  were  made  or  for  any 
other  plan  year.  Instead,  such  elective 
contributions  must  satisfy  section 
401(a)(4)  (without  regard  to  the  special 
nondiscrimination  test  in  paragraph 
(b)(2)  of  this  section)  for  the  plan  year 
for  which  allocated  under  the  plan  as  if 
such  elective  contributions  were  the 
only  employer  contributions  for  such 
year. 

(7)  Examples.  The  provisions  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples.  The  examples  apply 
the  rules  in  paragraph  (b)(4)  of  this 
section  for  plan  years  beginning  after 
December  31, 1979,  and  before  January 
1, 1987,  or  such  later  date  provided  in 
paragraph  (h)  of  this  section. 
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Example  (1).  (i)  Employees  A,  B.  and  C  are 
eligible  employees  and  earn  S30.000,  $15,000 
and  $10,000  per  year  respectively.  In  addition, 
their  employer,  X.  contributes  a  bonus  of  up 
to  10  percent  of  their  regular  compensation  to 
a  trust  under  a  profit-sharing  plan  that 
includes  a  cash  or  deferred  arrangement. 
Under  the  arrangement,  each  eligible 
employee  may  elect  to  receive  none,  all,  or 
any  part  of  the  10  percent  in  cash.  The 
employer  will  contribute  the  remainder  to  the 
trust.  For  the  1985  plan  year.  A,  B,  and  C 
make  the  following  elections: 


Employee 

Compen- 
sation 

Elec- 
tive 
contri- 
bution 

Cash 
tion 

A „„ 

$30,000 
15.000 
10,000 

$2,000 

$1,000 

B 

750  1         750 

C 

400 

600 

(ii)  The  ratios  of  employer  contributions  to 
the  trust  on  behalf  of  each  eligible  employee 
to  the  employee's  compenation  for  the  plan 
year  (calculated  separately  for  each 
employee]  are: 


Individ- 

ual's 

Ratio  of  elective 

actual 
deferral 

per- 
centage 

Enqjioyee 

contritxition  to 

cornpensation 

(per- 

cent) 

A 

$2.000/$30,000 
750/15.000 
400/10.000 

667 

B.... 

5.00 

c      

4.00 

(iii)  The  actual  deferral  percentage  for  the 
top  one-third  is  6.67  percent  (2.000/30.000). 
The  actual  deferral  percentage  for  the  lower 
two-thirds  is  4.5  percent  ((5%  -t-  4%)/2)). 
Because  6.67  percent  is  less  than  6.75  percent 
(4.50%  multiplied  by  1.5).  the  first  percentage 
lest  is  satisfied. 

Example  (2).  (i)  The  facts  are  the  same  as 
in  Example  (1)  except  that  elective 
contributions  are  made  pursuant  to  a  salary 
reduction  agreement.  Compensation  includes 
amounts  that  are  contributed  by  salary 
reduction.  In  addition,  A  wishes  to  defer 
$2,250.  Thus,  the  compensation  and  elective 
contributions  for  A.  B.  and  C  are  as  shown 
below: 


Employee 

Compen- 
sation (A) 

Elec- 
tive 
contn- 
bution 
(B) 

Actual 
deferral 

per- 
centage 
(B/A) 
(per- 
cent) 

A 

$30,000 
15.000 
10.000 

$2,250 
750 
400 

750 

B - 

c        

5.00 
4.00 

(ii)  The  actual  deferral  percentage  (ADP) 
for  the  top  one-third  is  7.5  percent.  The  /VDP 
for  the  lower  two-thirds  is  4.5  percent  ((5.00% 
+  4.00%/2).  Because  7.5  percent  exceeds  6.75 
percent  (4.50  X  1.5),  the  first  percentage  test 
is  not  satisified.  Because  7.5  percent  is  not 
more  than  11.25  percent  (4.50%  X  2.5)  and  not 
more  than  7.5  percent  (4.50%  +  3),  the  second 
percentage  test  is  satisfied. 

Example  (3).  (i)  Employees  1  through  9  are 
eligible  employees  who  participate  in  a 
profit-sharing  plan  maintained  by  employer 
A.  Each  eligible  employee  may  elect  to  defer 
up  to  six  percent  of  compensation  under  the 
plan.  The  compensation  and  elective 
contributions  of  these  employees  for  the  1983 
plan  year  are  shown  below: 


Employee 

Compensation 

Elective 
contritxjtions 

1 

$100,000 
80.000 
60,000 
40,000 
30,000 
20,000 
20.000 
10.000 
5.000 

$6,000 

2 _ 

4.800 

3 „ 

3.600 

4  

1,200 

5 

900 

6 

600 

7.. 
ft 

- 

600 
300 

9.. 

150 

(ii)  For  the  1983  plan  year,  the  ratios  of  the 
elective  contributions  on  behalf  of  each 
employee  to  the  employee's  compensation 
are: 


Employee 

Ratio  of  elective 
contributiorts  to 
compensation 

■   ■ 
tndividuars 

deferral 

percentage 

(pefoenQ 

1 

$6.000/$100,000 

4.800/    80.000 

3.600/     60,000 

1,200/     40,000 

900/     30,000 

600/    20.000 

600/     20.000 

300/     10.000 

150/      5.000 

6 

2 

3 

6 
6 

4 

3 

5      

3 

6 

3 

7 

3 

8... - 

9 

3 
3 

(iii)  The  actual  deferral  percentage  for  the 
top  one-third,  consisting  of  employees  1,  2, 
and  3.  is  six  piercent.  The  actual  deferral 
percentage  for  the  lower  two-thirds, 
consisting  of  employees  4  through  9,  is  three 
percent.  Because  six  percent  is  greater  than 
4.5  percent  (3%  multiplied  by  1.5),  the  first 
percentage  test  is  not  satisfied.  However, 
because  six  percent  is  not  more  th«n  three 
percentage  points  greater  than  three  percent 
and  six  percent  is  less  than  7.5  percent  (3%  X 
2.5),  the  second  percentage  test  is  satisfied. 

Example  (4).  (i)  Employees  1  through  9  are 
the  only  employees  of  Employer  D.  Employer 
D  maintains  and  contributes  to  a  profit- 
sharing  plan  the  following  amounts: 


(A)  Six  percent  of  each  employee's 
compensation.  These  contributions  do  not 
satisfy  the  requirements  for  qualified 
nonelective  contributions. 

(B)  Two  percent  of  each  employee's 
compensation.  These  contributions  satisfy 
the  requirements  for  qualified  nonelective 
contributions. 

(C)  Up  to  three  percent  of  each  employee's 
compensation  which  the  employee  may  elect 
to  receive  as  a  direct  cash  payment  or  to 
defer  under  the  plan. 

(ii)  For  the  1964  plan  year,  employees  1 
through  9  received  compensation  and  plan 
contributions  as  indicated  in  the  table  below: 


Employee 

Compen- 
sation 

Six 

peroem 

norv 
qualified 

norv 
etectivs 
contn- 
tMten 

Two 
percent 
quali- 
fied 
norv 
elective 
contri- 
bution 

Flec- 
tive 

billions 

1 

$100,000 
80.000 
60.000 
40.000 
30.000 
20.000 
20.000 
10.000 
5,000 

$6,000 
4,800 
3,600 
2.400 
1300 
1,200 
1.200 
600 
300 

$2,000 
1.600 
1,200 

nno 

600 
400 
400 
200 
100 

$3,000 

2 

2.400 

3 _ 

4 „ 

5 

1.800 
0 
0 

6 

0 

7 

0 

8 

0 

9 

0 

(iii)  Both  types  of  nonelective  contributions 
are  made  for  all  employees.  Thus  both  the  six 
percent  and  the  two  percent  nonelective 
employer  contributions  satisfy  the 
requirements  of  section  401(a)(4)  and 
paragraph  (b)(3)(i)  of  this  section. 

(iv)  However,  the  elective  contributions 
under  the  plan  do  not  by  themselves  satisfy 
the  special  rules  in  paragraph  (b)(4)  of  this 
section  because,  based  solely  on  such 
elective  deferrals,  the  actual  deferral 
percentage  for  the  top  one-third,  consisting  of 
employees  1.  2.  and  3,  is  three  percent  and 
the  actual  deferral  percentage  for  the  lower 
two-thirds  is  zero.  Nevertheless,  the  two 
percent  nonelective  contribution  may  also  be 
taken  into  account  in  applying  the  special 
rules  because  those  contributions  are 
qualified  nonelective  contributions  that 
satisfy  paragraph  (b)(3)  of  this  section.  The 
six  percent  nonelective  contribution  may  not 
be  taken  into  account  because  it  is  not  a 
qualified  nonelective  contribution. 

(v)  If  the  two  percent  qualified  nonelective 
contributions  are  taken  into  account,  the 
actual  deferral  percentage  for  the  top  one- 
third  is  five  percent,  and  the  actual  deferral 
percentage  for  the  lower  two-thirds  is  two 
percent.  Because  five  percent  is  not  more 
than  three  percentage  points  greater  than  two 
percent,  and  not  more  than  two  percent 
multiplied  by  2.5,  the  actual  deferral 
percentage  test  in  paragraph  (b)(4)(i)(B)  of 
this  section  is  satisfied.  Tlius.  the  plan 
satisfies  this  paragraph  (b). 
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(c)  Nonforfeitability— [1)  General 
rule.  A  cash  or  deferred  arrangment 
satisHes  this  paragraph  (c)  only  if  each 
employee's  right  to  the  amount 
attributable  to  elective  contributions — 

(i)  Is  immediately  nonforfeitable 
within  the  meaning  of  section  411. 
without  regard  to  section  411(a)(3),  and 
would  be  nonforfeitable  under  the  plan 
regardless  of  the  age  and  service  of  the 
employee  or  whether  the  employee  is 
employed  on  a  speciBc  date; 

(ii)  Is  disregarded  for  purposes  of 
applying  section  411(a)  to  other 
contributions  or  benefits;  and 

(iii)  Remains  nonforfeitable  even  if  the 
employee  makes  no  additional  elective 
contributions  under  a  cash  or  deferred 
arrangement. 

(2)  Example.  This  paragraph  may  be 
illustrated  by  the  following  example: 

Example.  Employees  B  and  C  are  covered 
by  Employer  Y's  stock  bonus  plan,  which 
includes  a  qualified  cash  or  deferred 
arrangement.  Under  the  plan.  Employer  Y 
makes  a  nonelective  contribution  on  behalf  of 
each  employee  equal  to  four  percent  of  their 
compensation.  All  employees  participating  in 
the  plan  have  a  nonforfeitable  right  to  a 
percentage  of  their  accrued  benefit  derived 
from  this  contribution  according  to  the 
following  table: 


Years  of  service 

Nonfortert- 
able 

(percent) 

Less  tt»an  1 „. 

0 
20 

1 _ 

2 „ 

40 
60 
80 

3 

4 

5  or  fnofo.... «„,. 

10O 

B  and  C  have  three  and  six  years  of 
service,  respectively.  Employer  Y  also 
permits  employees  to  elect  to  defer  up  to  six 
percent  of  their  compensation  through  salary 
reduction  agreements.  Amounts  deferred 
under  these  agreements  are  nonforfeitable  at 
all  times.  In  accordance  with  paragraph 
(c)(l)(i).  the  nonforfeitable  percentage  of 
Employer  Y's  nonelective  contribution  on 
behalf  of  B  and  C  may  not  t>e  treated  as  a 
qualified  nonelective  contribution  under 
paragraph  (b)(3)  of  this  section,  because 
these  amounts  are  nonforfeitable  by  reason 
of  the  completion  by  B  and  C  of  a  stated 
number  of  years  of  service,  and  not 
regardless  of  the  age  and  service  of  B  and  C. 

(d)  Distribution  limitation — (1) 
General  rule.  For  plan  years  which 
begin  before  January  1, 1985,  a  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (d)  only  if  amounts 
attributable  to  elective  contributions  are 
not  distributable  earlier  than  upon  one 
of  the  following  events: 

(i)  The  employee's  retirement,  death. 


disability,  or  separation  horn  service;  or 

(ii)  In  the  case  of  a  profit-sharing  or 
stock  bonus  plan,  the  employee's 
hardship  or  attainment  of  age  S9V^. 
A  plan  will  not  fail  to  satisfy  this 
paragraph  by  reason  of  a  dividend 
distribution  described  in  section 
404(k)(2). 

(2)  Hardship — (i)  General  rule.  For 
purposes  of  this  section,  a  distribution  is 
on  account  of  hardship  only  if  the 
distribution  both  is  made  on  account  of 
an  immediate  and  heavy  financial  need 
of  the  employee  and  is  necessary  to 
satisfy  such  financial  need.  The 
determinations  of  the  existence  of  an 
immediate  and  heavy  financial  need  and 
of  the  amount  necessary  to  meet  the 
need  must  be  made  in  accordance  with 
nondiscriminatory  and  objective 
standards  set  fordi  in  the  plan.  See 
section  411(d)(6)  and  the  regulations 
thereunder. 

(ii)  Immediate  and  heavy  financial 
need — (A)  In  general.  The 
determination  of  whether  an  employee 
has  an  immediate  and  heavy  financial 
need  is  to  be  made  on  the  basis  of  all 
relevant  facts  and  circumstances. 
Generally,  for  example,  the  need  to  pay 
the  funeral  expenses  of  a  family  member 
would  constitute  an  immediate  and 
heavy  financial  need.  A  distribution 
made  to  an  employee  for  the  purchase  of 
a  boat  or  television  would  generally  not 
constitute  a  distribution  made  on 
account  of  an  immediate  and  heavy 
fmancial  need.  A  financial  need  shall 
not  fail  to  qualify  as  immediate  and 
heavy  merely  because  such  need  was 
reasonably  foreseeable  or  voluntarily 
incurred  by  the  employee. 

(B)  Deemed  immediate  and  heavy 
financial  need.  A  distribution  will  be 
deemed  to  be  made  on  account  of  an 
immediate  and  heavy  fir^.icial  need  of 
the  employee  if  the  distribution  is  on 
accoimt  of: 

(1)  Medical  expenses  described  in 
section  213(d)  incurred  by  the  employee, 
the  employee's  spouse,  or  any 
dependents  of  the  employee  (as  defined 
in  section  152): 

(2)  Purchase  (excluding  mortgage 
payments)  of  a  principal  residence  of 
the  employee;  or 

(3)  Payment  of  tuition  for  the  next 
semester  or  quarter  of  post-secondary 
education  for  the  employee,  his  or  her 
spouse,  children,  or  dependents. 

[4]  The  need  to  prevent  the  eviction  of 
the  employee  from  his  principal 
residence  or  foreclosure  on  the  mortgage 
of  the  emplovee's  principal  residence. 
The  Commissioner  may  expand  this  list 
of  deemed  immediate  and  heavy 
financial  needs  only  through  the 


publication  of  revenue  rulings,  notices, 
and  other  documents  of  general 
applicability,  rather  than  on  an 
individual  basis. 

(iii)  Distribution  necessary  to  satisfy 
financial  need — 

(A)  In  general.  A  distribution  will  not 
be  treated  as  necessary  to  satisfy  an 
immediate  and  heavy  financial  need  of 
an  employee  to  the  extent  the  amount  of 
the  distribution  is  in  excess  of  the 
amount  required  to  relieve  the  financial 
need  or  to  the  extent  such  need  may  be 
satisfied  from  other  resources  that  are 
reasonably  available  to  the  employee. 
This  determination  generally  is  to  be 
made  on  the  basis  of  all  relevant  facts 
and  circumstances.  A  distribution 
generally  may  be  treated  as  necessary 
to  satisfy  a  financial  need  if  the 
employer  reasonably  relies  upon  the 
employee's  representation  that  the  need 
cannot  be  relieved — 

(1)  Through  reimbursement  or 
compensation  by  insurance  or 
otherwise, 

(2)  By  reasonable  liquidation  of  the 
employee's  assets,  to  die  extent  such 
liquidation  would  not  itself  cause  an 
immediate  and  heavy  financial  need, 

[3]  By  cessation  of  elective 
contributions  or  employee  contributions 
under  the  plan,  or 

[4]  By  other  distributions  or 
nontaxable  (at  the  time  of  the  loan) 
loans  from  plans  maintained  by  the 
employer  or  by  any  other  employer,  or 
by  borrowing  from  commercial  sources 
on  reasonable  commercial  terms. 
For  purposes  of  this  subdivision,  the 
employee's  resources  shall  be  deemed  to 
include  those  assets  of  his  spouse  and 
minor  children  that  are  reasonably 
available  to  the  employee.  Thus,  for 
example,  a  vacation  home  owned  by  the 
employee  and  the  employee's  spouse, 
whether  as  community  property,  joint 
tenants,  tenants  by  the  entirety,  or 
tenants  in  common,  will  be  deemed  a 
resource  of  the  employee.  However, 
property  held  for  the  employee's  child 
under  an  irrevocable  trust  or  under  the 
Uniform  Gifts  to  Minors  Act  will  not  be 
treated  as  a  resource  of  the  employee. 

(B)  Distribution  deemed  necessary  to 
satisfy  financial  need.  A  distribution 
will  be  deemed  to  be  necessary  to 
satisfy  an  immediate  and  heavy 
financial  need  of  an  employee  if  all  of 
the  following  requirements  are  satisfied: 

(7)  The  distribution  is  not  in  excess  of 
the  amount  of  the  immediate  and  heavy 
financial  need  of  the  employee, 

[2]  The  employee  has  obtained  all 
distributions,  other  than  hardship 
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distributions,  and  all  nontaxable  loans 
currently  available  under  all  plans 
maintained  by  the  employer, 

[3]  The  plan,  and  all  other  plans 
maintained  by  the  employer,  provide 
that  the  employee's  elective 
contributions  and  employee 
contributions  will  be  suspended  for  at 
least  12  months  after  receipt  of  the 
hardship  distribution,  and 

[4]  The  plan,  and  all  other  plans 
maintained  by  the  employer,  provide 
that  the  employee  may  not  make 
elective  contributions  for  the  employee's 
taxable  year  immediately  following  the 
taxable  year  of  the  hardship  distribution 
in  excess  of  the  applicable  limit  under 
section  402(g]  for  such  next  taxable  year 
less  the  amount  of  such  employee's 
elective  contributions  for  the  taxable 
year  of  the  hardship  distribution. 
An  employee  shall  not  fail  to  be  treated 
as  an  eligible  employee  for  purposes  of 
paragraph  (b)  of  this  section  merely 
because  he  is  suspended  in  accordance 
with  this  provision.  The  Commissioner 
may  prescribe  additional  methods  under 
which  distributions  will  be  deemed  to  be 
necessary  to  satisfy  an  immediate  and 
heavy  flnancial  need  only  through  the 
publication  of  revenue  rulings,  notices, 
and  other  documents  of  general 
applicability. 

(iv)  Adoption  of  deemed  hardship 
standards — (A)  Exception  to  section 
411(d)(6).  Subject  to  the  requirements  of 
paragraph  (d)(2)(iv)(B),  a  plan  that 
permits  hardship  distributions  of 
amounts  subject  to  the  requirements  of 
paragraph  (d)  of  this  section  will  not  be 
treated  as  violating  section  411(d)(6) 
merely  because  such  plan  is  amended  to 
permit  hardship  distributions  only  in 
accordance  with  the  deemed  hardship 
standards  set  forth  in  paragraphs 
(d)(2)(ii)(B)  and  (d)(2)(iii)(B). 

(B)  Required  effective  and  amendment 
dates.  The  exception  to  section  411(d)(6) 
set  forth  in  paragraph  (d)(2){iv)(A)  is 
available  only  with  respect  to  an 
amendment  that  is  effective  on  or  before 
the  first  day  of  the  Hrst  plan  year 
commencing  on  or  after  January  1, 1989. 
In  the  case  of  a  plan  maintained 
pursuant  to  collective  bargaining 
agreement,  such  exception  is  available 
only  with  respect  to  an  amendment  that 
is  effective  on  or  before  the  later  of  the 
first  day  of  the  first  plan  year 
commencing  on  or  after  January  1, 1989, 
or  the  first  day  of  the  first  plan  year  that 
the  requirements  of  section  410(b),  as 
modified  by  the  Tax  Reform  Act  of  1986, 
first  apply  to  such  plan.  A  plan 
amendment  conforming  a  plan  to  the 
deemed  hardship  standard  selected  by 
an  employer  in  accordance  with 
paragraph  (d)(2)(iv)(A)  and  effective  by 


the  applicable  required  effective  date 
must  be  adopted  within  the  time  period 
permitted  for  required  amendments  to 
the  plan  under  section  1140  of  the  Tax 
Reform  Act  of  1986  (as  extended  in  the 
regulations  under  section  401(b)).  Such 
conforming  amendment  must  be 
consistent  with  the  plan's  operation 
during  the  period  from  the  applicable 
required  effective  date  to  the  date  the 
amendment  is  required. 

(3)  Impermissible  distributions 
Amounts  attributable  to  elective 
contributions  may  not  be  distributed  on 
account  of  any  event  not  described  in 
this  paragraph  (d),  such  as  completion  of 
a  stated  period  of  plan  participation  or 
the  lapse  of  a  fixed  number  of  years. 

(4)  Deemed  distributions.  The  cost  of 
life  insurance  (P.S.  58  costs)  will  not  be 
treated  as  a  distribution  for  purposes  of 
section  401(k)(2]  and  this  paragraph.  The 
making  of  a  loan  is  not  treated  as  a 
distribution,  even  if  the  loan  is  secured 
by  the  employee's  accrued  benefit 
attributable  to  elective  contributions  or 
is  includible  in  the  employee's  income 
under  section  72(p).  However,  the 
reduction,  by  reason  of  default  on  a 
loan,  of  an  employee's  accrued  benefit 
derived  from  elective  contributions  is 
treated  as  a  distribution. 

(5)  Example.  The  provisions  of  this 
paragraph  (d)  are  illustrated  by  the 
following  example: 

Example.  Elmployer  C  maintains  a  profit- 
sharing  plan  that  includes  a  cash  or  deferred 
arrangement.  Elective  contributions  under  the 
arrangement  may  be  withdrawn  for  any 
reason  after  two  years  following  the  end  of 
the  plan  year  in  which  the  contributions  were 
made.  Because  the  plan  permits  distributions 
of  elective  contributions  before  the 
occurrence  of  one  of  the  events  specified  in 
section  401(k](2)(B}  and  this  paragraph  (d), 
the  plan  includes  a  nonqualified  cash  or 
deferred  arrangement  and  the  elective 
contributions  are  currently  includible  in 
income. 

(e)  Additional  requirements — (1) 
Qualified  profit-sharing,  stock  bonus, 
pre-ERISA  money  purchase,  and  rural 
electric  cooperative  plan  requirement — 
(i)  General  rule.  A  cash  or  deferred 
arrangement  satisfies  this  paragraph  (e) 
only  if  the  elective  contributions  under 
such  arrangement  are  treated  as 
contributions  under  a  profit-sharing, 
stock  bonus.  pre-ERISA  money  purchase 
pension  or  rural  electric  cooperative 
plan  that  satisfies  the  requirements  of 
section  401(a).  The  plan  of  which  a  cash 
or  deferred  arrangement  is  a  part  may 
provide  for  other  contributions, 
including  employer  contributions  (other 
than  elective  contributions),  employee 
contributions,  or  both.  The  plan  will  be 
treated  as  satisfying  the  requirements  of 
section  401(a)  only  if  such  plan,  taking 


into  account  any  cash  or  deferred 
arrangement  that  is  part  of  such  plan 
and  any  elective  contributions  under 
such  arrangement,  satisfies  the 
requirements  of  section  401(a).  See 
paragraph  (b)  of  this  section  for  certain 
limitations  on  the  extent  to  which 
elective  contributions  under  a  cash  or 
deferred  arrangement  may  be  taken  into 
account  in  determining  the  extent  to 
which  other  contributions  satisfy  the 
requirements  of  section  401(a). 

(ii)  Nondiscrimination  requirements. 
A  cash  or  deferred  arrangement  satisfies 
this  paragraph  (e)(1)  only  if,  in  addition 
to  satisfying  paragraph  (b)(2)  of  this 
section  with  respect  to  the  amount  of 
elective  contributions,  the  plan  of  which 
the  arrangement  is  a  part  satisfies 
section  401(a)(4)  with  respect  to  other 
benefits,  rights,  and  features  under  the 
plan,  including,  for  example,  the 
availability  of  elective  contributions  to 
eligible  employees.  Thus,  for  example, 
the  percentage  of  compensation 
available  under  a  cash  or  deferred 
arrangement  for  deferral  as  elective 
contributions  by  eligible  employees  may 
not  discriminate  in  favor  of  the  group  of 
employees  described  in  section 
401(a)(4).  Furthermore,  for  example,  if 
all  employees  are  eligible  to  make 
elective  contributions  under  an 
arrangement,  but  such  contributions 
may  be  made  only  from  compensation  in 
excess  of  a  stated  amount,  such  as  the 
Social  Security  taxable  wage  base,  such 
arrangement  would  favor  highly 
compensated  employees  with  respect  to 
the  availability  of  elective  contributions 
and  thus  would  not  satisfy  section 
401(a)(4).  In  such  a  case,  the  plan  of 
which  the  arrangement  is  a  part  fails  to 
satisfy  section  401(a).  See  also  51.40(a)- 
4  with  respect  to  optional  forms  of 
benefit. 

(2)  Cash  availability.  A  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (e)  only  if  such  arrangement 
provides  that  the  amount  that  each 
eligible  employee  may  defer  as  an 
elective  contribution  is  available  to  the 
employee  in  cash.  Thus,  for  example,  if 
an  eligible  employee  is  provided  the 
option  to  receive  a  taxable  benefit 
(other  than  cash)  or  to  have  the 
employer  contribute  on  the  employee's 
behalf  to  a  profit-sharing  plan  an 
amount  equal  to  the  value  of  the  taxable 
benefit,  such  arrangement  is  not  a 
qualified  cash  or  deferred  arrangement. 
Similarly,  if  an  employee  has  the  option 
to  receive  a  specified  amount  in  cash  or 
to  have  the  employer  contribute  on  his 
behalf  to  a  profit-sharing  plan  an 
amount  in  excess  of  the  specified  cash 
amount,  any  contribution  made  by  the 
employer  on  the  employee's  behalf  in 
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excess  of  the  specified  cash  amount  is 
not  treated  as  made  pursuant  to  a 
qualiiffid  cash  or  defened  arrangement. 
This  cash  availability  requirement 
applies  even  if  the  cash  or  deferred 
arrangement  is  pari  oi  a  caEeterra  {rian 
within  the  mp awing  of  sectiaa  125. 

(3)  S^mrmte  acctmnting—^)  Genero/ 
rule.  A  cash  or  difened  arrangement 
satisfies  this  paragraph  (e)  only  Lf  all 
amoants  tieki  uader  a  plan  that  includes 
a  cash  or  deferred  anangement  or  under 
another  plan  whose  contributions  are 
taken  into  account  under  the 
arrangemeat  fw  purposes  of  paragraph 
(b)  (including  uaoraits  contributed  for 
plan  years  which  begin  prior  to  January 
1. 19S0,  contributions  made  otho'  than 
on  account  of  a  cash  or  deferred 
election,  and  cootributions  made  for 
years  when  the  cash  or  deferred 
arrangement  ig  not  qualified)  are  treated 
as  attribotable  to  elective  contributions 
subject  to  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  section. 

(ii)  Exception.  The  requirements  of 
subdiviskw  (i>  of  this  paragraph  (e)(3) 
will  be  tiealted  as  satisfied  if  the  portion 
of  an  employee's  benefit  that  is  actually 
attributable  to  elective  contributions 
subiecl  to  the  reqairements  of 
paragraphs  (c)  and  (d)  of  this  section, 
and  to  qualiiied  nonelective 
contributions  and  qualified  matching 
contributions  treated  as  elective 
contributions,  is  determined  by  an 
acceptable  separate  accounting  between 
such  portion  and  any  other  benefits. 
Separate  accounting  is  not  acceptable 
unless  gains,  losses,  withdrawals,  and 
other  credits  or  charges  are  separately 
allocated  on  a  reasonable  and 
consistent  basis  to  the  accounts  in 
which  accrued  benefits  are  subject  to 
paragraphs  (c)  and  (d)  of  this  section 
and  to  the  accounts  for  other  benefits. 
Subject  to  section  401(a)(4).  forfeitures 
are  not  required  to  be  allocated  to  the 
accounts  in  which  benefits  are  subject 
to  paragraphs  (c)  and  (d)  of  this  section. 

(f)  Correction  of  excess 
contributiam — (\\  General  rule.  A  cash 
or  deferred  arrangement  will  not  be 
treated  as  failing  to  satisfy  section 
4m(k)(3)  or  pwagraph  (b)(2)  of  this 
section  with  respect  to  the  amount  of 
elective  contributions  under  the 
arrangement  if  the  employer,  in 
accordance  with  the  terms  of  the  plan 
and  paragraph  (bU3)  of  this  section, 
makes  qualified  nonelective 
coBtributioos  or  quaUfied  matching 
contributions  that  are  treated  as  elective 
contributions  ander  the  arrangement 
and  that,  in  combination  with  the 
elective  contributions,  satisfy  the 
requirements  of  paragraph  (b)(2)  of  this 
sectioa.  In  ackditioD.  a  cash  or  deferred 


arrangement  will  not  be  treated  as 
failing  to  satisfy  section  401(k)(^  or 
paragraph  (b)(2)  of  this  sectioa  with 
respect  to  the  amount  of  the  electtve 
contributions  if.  in  accordance  with  the 
terms  of  the  plan  that  includes  the 
arrangement,  excess  contributixms  on 
behalf  of  highly  compenaaied  employees 
are  recharacterized  in  accordance  with 
paragraph  (f)(3)  of  this  section.  Excess 
contributions  for  a  plan  year  may  not 
remain  tmallocated  or  be  allocated  to  a 
suspense  account  for  allocation  to  one 
or  more  erapkiyees  in  any  future  year. 

(2)  Amount  of  excess  contributions. 
The  amount  of  excess  contributions  for 
a  laghly  compensated  employee  for  a 
plan  year  is  to  be  determined  by  the 
foBowing  leveKng  method,  under  which 
the  actual  deferral  ratio  of  the  highly 
compensated  employee  with  the  highest 
actaal  deCenvi  raCin  is  reduced  to  the 
extent  rcquirait  to — 

(i)  Enable  tlhe  acraingement  to  satisfy 
the  actual  deferral  percentage  test,  or 

(ii)  Cause  such  h^Iy  compensated 
emphiyee's  actual  deferral  ratio  to  equal 
the  ratio  of  the  highly  compensated 
employee  with  the  next  highest  actual 
deferral  ratio. 

This  process  must  be  repeated  until  the 
cash  or  deferred  arrangement  satisfies 
the  actual  deferral  percentage  test.  For 
each  highly  compensated  employee,  the 
amount  of  excess  contributions  is  equal 
to  the  total  elective  contributions,  plus 
qualified  nonelective  contributions  and 
qualified  matching  contributions  treated 
as  elective  contributions,  on  behalf  of 
the  employee  (determined  prior  to  the 
application  of  this  paragraph  (0(2)) 
minus  the  amount  determined  by 
multiplying  the  employee's  actual 
deferral  ratio  (determined  after 
application  of  this  subparagraph)  by  his 
compensation  used  in  determining  such 
ratio.  In  no  case  shall  the  amount  of 
excess  contributions  to  be 
recharacterized  for  a  plan  year  with 
respect  to  any  highly  compensated 
empk)yee  exceed  the  amount  of  elective 
contributions  made  on  behalf  of  such 
highly  compensated  employee  for  such 
plan  year. 

(3)  Recharacterization  of  excess 
contributions — (i)  General  rule.  Excess 
contributions  are  recharacterized  in 
accordance  with  this  paragraph  (f)(3) 
only  if  the  excess  contributions  are 
treated  as  described  in  paragraph 
(f)(3)(ii)  of  this  section  and  all  of  the 
conditions  set  forth  in  paragraph 
(f)(3)(iii)  of  this  section  are  satisfied. 

(ii)  Treatment  of  recharacterized 
excess  contributions.  Excess 
contributions  recharacterized  under  this 
paragraph  (^3)  are  includible  in  the 
employee's  gross  income  on  the  earliest 


dates  any  elective  contribution  made  on 
behalf  of  the  employee  during  the  plan 
year  would  have  been  received  by  the 
employee  had  he  originally  elected  to 
receive  the  amoonts  in  cash  or  on  such 
later  date  permitted  in  paragraph 
(f)(3)(iv)  of  this  section.  Such 
recharacterijwd  excess  contributions 
must  be  treated  as  employee 
contributions  for  the  following  purposes: 

(A)  The  payor  or  plan  administrator 
must  report  such  recharacterized  excess 
contributions  as  employee  contributions 
to  the  Internal  Revenue  Service  and  the 
employee  by — 

[1]  "Timely  providing  such  forms  as  the 
Commissioner  shaB  designate  to  the 
employer  and  to  employees  whose 
excess  contributtons  are  recharacterized 
under  this  paragraph  (f)(3);  and 

[2]  Timely  taking  such  other  action  as 
the  Conunissioner  shall  require:  aid 

(B)  The  pilan  administrat<or  must^ 
account  for  such  amounts  as 
contributions  by  the  employee  for 
purposes  of  sections  72  and  6047. 
For  purposes  of  section  401(a)(4)  and 
paragraph  (b)  of  this  section, 
recharacterized  excess  contributions  are 
to  be  treated  as  employee  contributions. 
For  all  other  purposes  under  the  Code, 
however,  including  sections  404.  409. 
411.  412.  415,  416,  and  417,  and,  with 
respect  recharacterized  excess 
contributions  for  plan  years  which  begin 
after  December  31, 1988,  section 
401(k)(2),  recharacterised  excess 
contributions  continue  to  be  treated  as 
employer  contributions  that  are  elective 
contributions.  Thus,  for  example, 
recharacterized  excess  contributions 
remain  subject  to  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  section; 
must  be  deducted  under  section  404;  and 
are  treated  as  employer  contributions 
described  in  section  415(c)(2)(A)  and 

§  1.415-6(b).  In  addition,  these  amounts 
are  not  treated  as  compensation  for 
purposes  of  sections  404  and  415,  and 
may  be  treated  as  compensation  for 
purposes  of  sections  401(a)(4),  4Ql(a)(5). 
401(k),  401(1)  and  414(s)  only  to  the 
extent  that  elective  contributions  may 
be  treated,  and  are  treated  under  the 
plan,  as  compensation.  Recharacterized 
excess  contributions  which  relate  to 
plan  years  ending  on  or  before  October 
24, 1988  may  be  treated  as  either 
employer  contributions  or  employee 
contributions  for  purposes  of  paragraph 
(d)  of  this  section. 

(iii)  Additional  requirements — (A) 
Time  of  recharacterization.  Excess 
contributions  may  not  be 
recharacterized  under  this  subparagraph 
after  the  later  of  {7}  two  and  one-half 
months  after  the  close  of  the  plan  year 
to  which  the  recharacterization  relates 
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or  [2]  October  24. 1988. 
Recharacterization  will  be  deemed  to 
have  occurred  on  the  date  on  which  the 
last  of  those  highly  compensated 
employees  with  excess  contributions  to 
be  recharacterized  is  notified  in 
accordance  with  paragraph  (f)(3)(ii]. 
Such  notification  may  be  provided  by 
such  means  as  the  Commissioner  may 
designate. 

(B)  [Reserved.] 

(C)  [Reserved.) 

(iv)  Transition  rules.  If  amounts 
recharacterized  for  any  plan  year  were 
not  previously  included  in  income,  they 
are  to  be  treated  as  received  by 
employees  for  income  tax  purposes  on 
the  first  day  of  the  first  plan  year  ending 
in  1988. 

If  notice  of  recharacterization  is 
provided  to  the  affected  highly 
compensated  employees  by  October  24. 
1988.  recharacterization  is  deemed  to 
have  occurred  ZVz  months  after  the  close 
of  the  plan  year  and  the  penalty  tax  of 
section  4979  will  not  be  imposed.  The 
rules  in  this  subdivision  (iv)  are 
effective  only  for  plan  years  which  end 
on  or  before  August  8, 1988. 

(v)  Example.  The  principles  of  this 
paragraph  (f)(3}  are  illustrated  by  the 
following  example: 

Example,  (i)  Employer  X  maintains  Plan  Y. 
a  calendar  year  profit-sharing  plan  that 
includes  a  qualified  cash  or  deferred 
arrangement.  Under  Plan  Y,  each  eligible 
employee  may  elect  to  defer  up  to  10  percent 
of  his  compensation  under  a  salary  reduction 
agreement.  These  are  the  only  contributions 
to  the  plan.  X  pays  the  amounts  deferred 
under  the  arrangement  to  the  trust  under  Plan 
Y  each  month  on  the  last  day  of  the  month. 
Salaries  are  paid  on  the  same  date. 

(ii)  In  lanuary  1989.  X  determines  that, 
during  1988.  the  compensation  and  actual 
deferral  percentages  (ADPs)  of  X's  six 
employees  were  as  follows: 


•     Employee 

Compen- 
sation (A) 

Elec- 
tive 
contri- 
bution 
(B) 

AOP  (B/A) 
(percent) 

A 

$70,000 
60.000 
20.000 
15.000 
10.000 
10,000 

$7,000 

4.500 

1.000 

0 

350 

350 

10.00 

B 

7.50 

C 

D. 

F  "~~mZZl..'.. 

6.00 

0 

3.50 

3.50 

The  ADP  for  X's  highly  compensated 
employees.  A  and  B,  is  8.75  percent  (10.00^  -♦■ 
7.50%  '].  The  ADP  for  X's  other  employees  is 
three  percent  (5.00  percent)  -(-  0%  -t-  3.50%  -♦- 
3.50%)/4).  Because  8.75  percent  is  more  than 
2.0  times  three  percent  and  more  than  three 
percent  plus  two  percent,  the  plan  fails  to 
satisfy  paragraph  (b)(4)  of  this  section. 

(iii)  Plan  Y  provides  that  each  highly 
compensated  participant  will  have  his  excess 
contributions,  as  defined  in  paragraph  (g}(13) 


of  this  spction,  recharacterized.  The  amount 
to  be  so  treated  will  be  determined  according 
to  the  method  described  in  paragraph  (f)(2)(ii) 
of  this  section. 

(iv)  In  order  to  satisfy  paragraph  (b)(4)  of 
this  section.  Plan  Y  must  reduce  the  ADP  for 
X's  highly  compensated  employees  to  not 
more  than  five  percent.  This  will  satisfy  the 
test  described  in  paragraph  (b](5)(iii)  of  this 
section,  because  hve  percent  is  not  more  than 
2.0  times  three  percent  and  is  not  more  than 
two  percentage  points  greater  than  three 
percent.  Plan  Y  does  this  by  reducing  A's 
ADP  to  7.5  percent  (the  ADP  of  the  highly 
compensated  employee  having  the  next 
highest  ADP).  Since  this  is  not  sufficient  to 
satisfy  the  ADP  test  in  paragraph  (b)(4)(iii)  of 
this  section,  the  ADP  of  both  A  and  B  must  be 
reduced  to  five  percent. 

(v)  The  maximum  dollar  amount  that  may 
be  deferred  by  each  employee  is  determined 
by  using  the  formula  D  =  (ADP  x  S)  where 
D  is  the  maximim  allowable  deferral.  ADP  is 
the  reduced  ADP,  and  S  is  the  compensatioa 
Thus,  A's  maximum  allowable  deferral  is 
$3,500  (.50  X  $70,000),  and  B's  maximum 
allowable  deferral  is  $3,000  (.05  X  $60,000). 
The  balance  of  the  original  deferrals  by  A 
and  B  ($3,500  and  $1,500  respectively)  must 
be  included  in  their  taxable  wages  for  1988, 
the  year  in  which  X  would  have  paid  cash  to 
A  and  B. 

(vi)  A  deferred  $583.33  per  month,  except 
for  January,  February,  March,  and  April, 
when  he  deferred  $583.34.  Pursuant  to  the 
first-in.  Rrst-out  rule  in  paragraph  (f)(3}(ii)  of 
this  paragraph,  the  deferrals  made  in  January. 
February.  March,  April,  May,  and  June  as 
well  as  $.02  of  the  deferral  made  in  July,  are 
treated  as  employee  contributions.  A  similar 
procedure  is  undertaken  with  respect  to  B.  X 
and  the  plan  administrator  provide  A  and  B 
with  such  forms  and  notices  as  the 
Commissioner  may  require.  If  A  and  B  had 
already  filed  income  tax  returns  for  1988, 
they  must  file  amended  returns.  In  addition, 
the  plan  administrator  must  satisfy  paragraph 
(f)(3)(ii)(B)  of  this  section. 

(g)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  shall 
apply: 

(1)  Employee.  The  term  "employee" 
means  an  individual  who  performs 
services  for  the  employer  and  who  is 
either  a  common  law  employee  of  the 
employer  or  a  self-employed  individual 
treated  as  an  employee  pursuant  to 
section  401(c)(1),  The  term  "employee" 
also  includes  a  leased  employee  who  is 
treated  as  an  employee  of  the  employer- 
recipient  pursuant  to  the  provisions  of 
section  414(n)(2)  or  414(o)(2)  other  than 
individuals  covered  by  a  plan  described 
in  section  414(n)(5).  Individuals  that  an 
employer  treats  as  leased  employees 
under  section  414(n).  piu-suant  to  the 
requirements  of  section  414(o).  are 
considered  to  be  leased  employees  for 
purposes  of  this  rule. 

(2)  Employer.  The  term  "employer" 
means  the  employer  maintaining  the 
plan  and  those  employers  required  to  be 


aggregated  with  such  employer  under 
sections  414(b].  (c).  (m).  or  (o). 

(3)  Eligible  employee — (i)  In  general. 
The  term  "eligible  employee"  means  an 
employee  who  is  directly  or  indirectly 
eligible  to  make  a  cash  or  deferred 
election  under  the  plan  for  all  or  a 
portion  of  the  plan  year.  For  example,  if 
an  employee  must  perform  certain  acts 
in  order  to  be  eligible  to  make  a  cash  or 
deferred  election  for  a  plan  year,  such 
employee  is  an  eligible  employee  for 
such  plan  year  without  regard  to 
whether  the  employee  pei^orms  such 
acts.  An  employee  is  an  eligible 
employee  if  he  is  unable  to  make  a  cash 
or  deferred  election  merely  because  his 
compensation  is  less  than  a  stated 
dollar  amount. 

(ii)  Certain  one-time  elections.  An 
employee  is  not  an  eligible  employee 
merely  because  such  employee,  upon 
commencing  employment  with  the 
employer  or  upon  the  employee's  first 
becoming  eligible  to  make  a  cash  or 
deferred  election  under  any 
arrangement  of  the  employer,  is  given 
the  one-time  opportunity  to  elect,  and 
such  employee  did  in  fact  elect,  not  to 
be  eligible  to  make  a  cash  or  deferred 
election  under  such  plan  or  any  other 
plan  maintained  by  the  employer 
(including  plans  not  yet  established)  for 
the  duration  of  the  employee's 
employment  with  the  employer. 

(4)  Elective  contributions.  The  term 
"elective  contributions"  means 
employer  contributions  made  to  a  plan 
that  were  subject  to  a  cash  or  deferred 
election  under  a  cash  or  deferred 
arrangement  (whether  or  not  such 
arrangement  is  a  qualified  cash  or 
deferred  arrangement  under  paragraph 
(a)(4)).  No  amount  that  has  become 
currently  available  to  an  employee  or 
that  is  designated  or  treated,  at  the  time 
of  deferral  or  contribution,  as  an  after- 
tax contribution  may  be  treated  as  an 
elective  contribution.  See  paragraphs 
(a)(2)  and  (a)(3). 

(5)  Nonelective  contributions.  The 
term  "nonelective  contributions"  means 
employer  contributions  (other  than 
matching  contributions)  with  respect  to 
which  the  employee  may  not  elect  to 
have  the  contributions  paid  to  the 
employee  in  cash  or  other  benefits 
instead  of  being  contributed  to  the  plan. 

(6)  Matching  contributions.  The  term 
"matching  contributions"  means 
employer  contributions  made  to  a  plan 
on  behalf  of  an  employee  on  account  of 
employee  contributions  or  elective 
contributions  of  such  employee. 

(7)  Qualified  matching  contributions 
and  qualified  nonelective 
contributions — (i)  Qualified  matching 
contributions.  "TYie  term  "qualified 


Fadgral  RagirtM  /  Vol.  53.  No.  152  /  Monday.  Augnat  8.  1968  /  Rulea  and  Regulations 


matdHBgcaiitnlwtians"  means 
matching  conlrtfiutians  that  satisfy  the 
additioaai  icqauesMBts  of  paragraph 
(8](7)(u4o<ltiiss«ctiai. 

Cii)  QuaHped  naneiectne 
confribtUioas,  Tbe  term  "qualified 
nonelective  cootriiMUions"  mcaoB 
employer  coUiftiUioas^  other  than 
elective  caotributioii*  and  matching 
contiibutioiiK  thatiatfafy  the  additional 
requirements  of  paragfapb  ^7)(Mtiof 
this  senrtoa 

[in]  Additional  requirements.  Except 
to  the  extent  that  paragraphs  [c)  and  (d) 
of  this  sectioB.  ap^iflcaHy  provide 
otherwise,  the  matduiig  contributions 
and  the  nonelective  contnbatians  must 
satisfy  the  requirements  of  paragraphs 
(c)  and  (d)  as  though  such  contributions 
were  elective  coatributians  without 
regard  to  whether  such  contributions  are 
actually  taken  into  account  as  elective 
contributions  under  paragraphs  [blfZl 
and  (bKSI. 

(8J  Actual  deferral  percentage — [\\ 
General  rule.  iTie  actual  deferral 
percentage  for  the  group  of  eligible 
highly  compensated  employees,  as  well 
as  the  actual  deferral  percentage  for  the 
group  of  otfter  eligible  employees,  for  a 
plan  year  is  the  average  of  the  actual 
deferral  ratios,  calculated  separately  for 
each  employee  m  the  group,  of  the 
amtmat  of  elective  contributions 
(including  qualified  nonelective 
contributions  and  qnaKfied  matching 
contribwtians  treated  as  elective 
contributions  under  paragraph  [b)(3)) 
made  on  behalf  of  each  employee  for  the 
plan  year  to  the  emptoyee's 
compensation  for  the  plan.  year.  For  plan 
years  which  begin  after  December  31. 
1988.  or  SBch  later  date  provided  in 
paraptiph  {lij  of  this  section,  such  actual 
deferral  ratioa  and  Hie  actual  deferral 
percentage  for  each  group  shall  be 
calculated  la  the  nearest  one-hundredth 
of  one  percxnt  of  the  employee's 
compensation.  The  actual  deferral  ratio 
of  an  eiigiUe  employee  who  makes  no 
elective  contribution  is  zero. 

(ii)  Employee  eligible  under  more  than 
one  arraagement.  in  tha  case  of  an 
employee  who  is  eligOrfe  to  participate 
in  mare  tham  one  cash  or  deferred 
arrangBBent  of  the  amnm  employer,  the 
actual  delefral  ratio  skoH  be  calculated 
by  treating  all  die  cash  ar  deferred 
arrangements  in  whick  the  employee  is 
eligible  to  participate  aftane 
arrangemeBt  For  exaaqaie.  if  an 
cmpkiyee  with  compenaation  of  $80,000 
may  make  elective  contribetions  under 
two  sepa-ale  cash  or  d^erred 
arrangements,  the  aetael  deferral  ratio 
for  such  employee  under  each 
arrangement  is  to  be  calcuhited  by 
dividing  the  total  elective  contributions 
by  the  employee  under  both 


arrangwnents  by  $80,000.  This  paragraph 
(aK'K")  «  effective  for  plair  years 
heginmng  after  December  31. 1984.  For 
plan  years  which  begin  after  December 
31. 1986.  or  such  later  date  provided 
under  paragraph  (h)  of  this  section,  this 
paragraph  (g^)(ii)  shall  apply  only  to 
employees  who  are  higMy  eoBpenaated 
easployeas.  See  paragraph  (b^S)  of  dtis 
section  for  tha  treatBaent  of  certaia 
multipJe  plan*  and  cash  or  deferred 
arrangements. 

[Q]  Compeasatian — (r)  Years,  before 
January  1. 1987— (A)  In  general  An 
employee's  compensation  for  a  plan 
year  beginning  before  January  1. 1987.  or 
such  later  date  provided  under 
paragraph  (^  al  thia  section,  is  the 
aiaoant  takaa  iato  account  under  the 
plan  (or  pfaas)  in  cakslatiog  the  elective 
contritmtioD  that  awy  ha  made  on  behalf 
of  the  enpleyee.  In  a  plan  tfiat  is  top- 
heavy  (as  dcHftoed  in  section  416^.  such 
compensation  may  not  exceed  ^301000. 
Compensation  may  not  exclude  amounts 
less,  than  a  stated  amount,  such  as  the 
integration  level  under  the  plan. 
Compensatian  may  include  all 
compensation  for  the  plan  year, 
inclmkng  conipensatioD  for  die  period 
when  an  employee  was  ineligible  to 
make  a  cash  or  deferred  election. 

(B)  Nondiscrimination.  [1]  If  the  plan's 
definition  of  compensation  has  the  effect 
of  discriminating  in  favor  of  employees 
who  are  highly  coaipensated.  a 
noodiscriminatory  definition  shall  be 
determined  by  the  Commissioner. 

[2)  A  plan's  definition  of 
compensatioD  will  be  treated  as 
nondiacrimiBatory  if  the  plan  defines 
compensation  for  a  plan  year  either  as 
{;■)  an  emplcqpee's  total  nondeferred 
compensation  includible  in  gross  income 
plus  elective  contributions  under  the 
plan  and/or  elective  contributions  under 
a  plan  described  in  section  125  or  [ii)  an 
employee's  W-2  or  total  nondeferred 
compensation  includible  in  gross 
income. 

(ii)  Years  after  December  Jl.  1986.  For 
plan  years  which  begin  after  December 
31, 1988.  or  such  later  date  provided  in 
paragraph  (hj  of  this  section, 
"compensation"  has  the  meaning  given 
such  term  by  section  414(sJ.  For  plan 
years  beginning  after  December  31. 1988. 
or  on  or  after  the  later  date  provided 
under  paragraph  (h)  of  this  section,  die 
applicable  period  under  section  414(s) 
for  purposes  of  applying  section  401  (k) 
and  this  section  is  the  plan  year  for 
which  a  determination  under  paragraph 
(b)  is  being  made. 

(lOJ  Highly  compensated  employees. 
(i)  Foi  plan  years  which  begin  after 
December  31 1979.  and  before  January 
1, 1987.  or  such  later  date  provided 
uncier  paragraph  (h)  of  this  section,  for 


purposes  of  the  actual  defercal 
percentage  test,  highly  compensated 
employees  are  the  one-tfurd  of  all 
eligible  employees  (rounded  to  the 
nearest  integer)  who  receive  the  most 
compensation.  When  onearmore 
employees  of  a  gronp  wonid  be  highly 
compensated  employees  except  that 
each  member  of  the  group  receives  the 
same  amount  of  compensation,  the 
employer  shall  designate  which 
employees  of  the  group  are  highly 
compensated,  so  that  one-third  of  all 
eligible  employees  are  considered  highly 
compensated 

(ii]  For  plan  years  beginning  after 
December  Jl.  1986.  or  such  laUo-tlut* 
provided  under  paragraph  fh)  of  thia 
section,  the  term  "highly  compensated 
employee"  has  the  meaning  given  such 
term  by  section  414(q). 

(11)  Pre-ERISA  money  purchase 
pension  plan,  (i)  A  pre-ERISA  money 
purchase  pension  plan  is  a  pension 
plan — 

(A)  That  is  a  defined  contribution  plaii 
(as  defined  in  section  414(i)); 

(B)  That  was  in  existence  on  June  27. 
1974.  and  as  in  effect  on  that  date, 
included  a  salary  reduction  agreement 
described  in  paragraph  {aK3J  of  this 
section;  and 

(C)  Under  which  neither  the  employee 
contributioRS  nor  the  employer 
contributions,  including  elective 
contributions,  may  exceed  the  levels  (as 
a  percentage  of  compensation)  provided 
for  by  the  coatributioa  formula  in  effect 
on  June  27. 1974. 

(ii)  A  plan  was  in  existence  on  June 
27. 1974.  if  it  was  a  tvritten  plan  adopted 
on  or  before  that  date,  even  if  no  funds 
had  yet  been  paid  to  the  trust  associated 
with  the  plan. 

(12)  Rural  electric  cooperative  plan. 
For  purposes  of  this  section,  a  rural 
electric  cooperative  plan  is  a  plan 
described  in  section  401(k)(7). 

(13)  Excess  corttribatioas.  The  terra 
"excess  coatributions"  means,  with 
respect  to  a  plan  year,  the  excess  of  the 
elective  coatribations.  including 
qualified  nonelective  coRtributions  and 
qualified  matchmg  contributions  that 
are  treated  as  elective  contributions 
under  paragraphs  (bM2)  and  (h)(3).  on 
behalf  of  eligible  highly  compensated 
employees  for  the  plan  year  over  the 
maximum  amount  of  such  contributions 
permitted  under  paragraphs  (b)(2)  and 
(b)(4].  The  amount  of  excess 
contributions  for  each  highly 
compensated  employee  is  determined  by 
using  the  method  described  in  paragraph 
(f)(2]  of  tUs  section. 

(h)  Effective  dates— {i}  In  general 
Except  as  otherwise  provided,  in  this 
paragraph  (h).  or  as  specifically 
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provided  elsewhere  in  this  section,  this 
section  shall  apply  to  pUn  years 
beginning  after  December  31, 1979. 

(2)  CoJ/ective/y  bargained  plans.  In 
the  case  of  a  plan  maintained  pursuant 
to  one  or  more  collective  bargaining 
agreements  between  employee 
representatives  and  one  or  more 
employers  ratifred  before  March  1,  1986, 

(i)  The  provisions  of  this  section  first 
effective  for  plan  years  which  begin 
after  December  31, 1986.  shall  not  apply 
to  years  which  begin  before  the  earlier 
of— 

(A)  The  date  on  which  the  last  of  such 
collective  baisaiiung  agreements 
terminates  (determined  without  regard 
to  any  extension  thereof  after  February 
26. 1966).  or 

(B)  ]anuary  1. 1989:  and 

(ii)  The  proviaionB  of  this  section  first 
effective  for  plan  years  wbicfa  begin 
after  Decenober  31. 1968.  shall  not  apply 
to  years  which  begin  before  the  earlier 
of— 

(A)  The  later  of— 

[1]  January  1, 1989,  or, 

{2]  The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  thereof  after  February 
28, 1986)  or 

(6)  January  1. 1991. 

(3)  Transitional  rules.  {i)See 

§  1.402(a)-l(d)(3)  for  a  transitional  rule 
applicable  to  cash  or  deferred 
arrangements  in  existence  on  June  27, 
1974. 

(ii)  For  plan  years  beginning  after 
December  31. 1979  (or,  in  the  case  of  a 
pre-ERISA  money  purchase  plan,  plan 
years  beginning  after  July  18, 1984)  and 
before  January  1, 1988.  a  reasonable 
interpretation  of  the  rules  set  forth  in 
section  401(k)  of  the  Code  (as  in  effect 
during  those  years)  may  be  relied  upon 
to  determine  whether  a  cash  or  deferred 
arrangement  was  qualified  during  those 
years.  Operation  in  accordance  with  the 
proposed  regulations  published  in  the 
Federal  Register  on  November  10. 1981, 
46  PR  55544,  will  be  deemed  a 
reasonable  interpretation  of  section 
401(k). 

(4)  Transitional  rules  for  plans  of 
state  and  local  governments,  (i)  A  plan 
adopted  by  a  state  or  local  government 
prior  to  May  6. 1966,  rtiat  is  not  a 
collectively  bargained  plan  is  subject  to 
the  transitional  rules  of  paragraphs 
(h)(4)  (ii).  (iii).  and  (iv)  of  this  section. 

(ii)  For  plan  years  beginning  before 
January  1. 1986,  the  plan  is  subject  to  the 
ADP  test  in  section  4(n(k)(3)  prior  to  its 
amendment  by  section  1116(a)  of  TRA 
"86.  For  plan  years  beginning  after 
December  31, 1988,  the  plan  Is  subject  to 
the  ADP  test  in  paragraph  (b)(4)(i)  of 
this  section. 


(iii)  (A)  For  plan  years  beginning 
before  January  1, 1989,  in  the  case  of  an 
employee  who  is  eligible  to  participate 
in  more  than  one  cash  or  deferred 
arrangement  of  the  same  employer,  the 
actual  deferral  percentage  shall  be 
calculated  by  treating  all  cash  or 
deferred  arrangements  in  which  the 
employer  is  eligible  to  participate  as  one 
cash  or  deferred  arrangement 

(B)  For  plan  years  beginning  after  the 
December  31. 1988.  in  the  case  of  a 
highly  compensated  employee  who  is 
eligible  to  particii»ate  in  more  than  one 
cash  or  deferred  arrangement  of  the 
same  employer,  the  actual  deferral 
percentage  shall  be  calculated  by 
treating  all  cash  or  deferred 
arrangements  in  which  the  Ingfa- 
compensated  employee  is  eligible  to 
participate  as  one  cash  or  deferred 
arraDgemenL 

(iv)  For  plan  )«ars  beginning  before 
January  1, 1989,  the  plan  must  use  the 
definition  of  "highly  compensated 
employee"  contained  in  paragraph 
(g)(10)(i)  of  this  section,  and  the 
definition  of  compensation  contained  in 
paragraph  (gH^Ki)  of  this  section.  For 
plan  years  whidi  begin  after  December 
31. 1988,  the  plan  must  use  the 
definitions  of  "highly  compensated 
en^iloyee"  and  "compensation" 
contained  in  sections  414(q)  and  (s), 
respectively,  for  purposes  of  the 
participation  and  discrimination 
standards  of  paragraph  (b)  of  this 
section  and  must  follow  the  rules 
polaining  to  compensation  in  paragraph 
(gM^Kii)  of  this  section. 

(v)  In  the  case  of  a  plan  that  is 
maintained  pursuant  to  one  or  more 
collective  bargaining  agreements 
between  employee  representatives  and 
one  or  more  employers  adopted  by  a 
state  or  local  government  prior  to  May  8, 
1986.  the  provisions  in  paragraphs  (h)(4) 
(ii),  (iii)  and  (iv)  of  this  section  and  other 
provisions  of  this  section  that  would  be 
subject  to  paragraph  (h)(2)  if  they  were 
not  a  state  or  local  plan  described 
above,  effective  for  plan  years  beginning 
after  December  31, 1988,  shall  not  apply 
to  years  beginning  before  the  earlier 
of— 

(A)  The  later  of— 

(7)  January  1. 1989.  or 

[2]  The  date  on  which  the  last  such 
collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  thereof  after  February 
28, 1986),  or 

(B)  January  1.1991. 

Par.  5.  Section  1.402(a)-l  is  amended 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 


§1.402(aH    TaiaUiity  el  benafictary  under 
a  tntst  wttich  Riects  the  requifWRants  of 
section  401(a). 


(d)  Salary  reduction,  cash  or  deferred 
arrangements — 

(1)  Inclusion  in  income.  Whether  a 
contribution  to  an  exempt  trust  or  plan 
described  in  section  461(a)  or.4(^a)  is 
made  by  the  employer  or  the  employee 
must  be  detennined  on  the  basis  of  the 
particular  bets  and  circnaistances  of 
each  case.  Nevertheless,  an  amount 
contributed  to  plan  or  trust  will,  except 
as  otherwise  provided  under  para^^ph 
(d)(2)  of  this  section,  be  treated  as 
contributed  by  the  employee  if  such 
amount  was  contributed  at  the 
employee's  election,  even  though  the 
election  was  made  before  the  y^a  in 
which  the  amount  was  earned  by  the 
employee  or  before  the  year  in  which 
the  amoont  has  become  currently 
available  to  the  employee.  Any  amount 
treated  as  contributed  by  the  eatployee 
is  includible  in  the  ^oss  income  of  the 
employee  for  the  year  in  which  the 
amount  would  have  been  received  by 
the  employee  but  for  the  election.  Thus. 
for  example,  if  amounts  are  contributed 
to  an  exempt  trust  or  plan  by  reason  of  a 
salary  reduction  agreement  under  a  cash 
or  deferred  arrangement,  such  amouats 
are  treated  as  received  by  the  employee 
at  such  time  as  such  amounts  would 
have  been  received  by  the  employee  but 
for  the  election  to  defer,  and  thus  are 
includible  in  the  gross  income  of  the 
employee  for  the  year  that  includes  such 
time  (except  as  provided  under 
paragraph  (d)(2)  of  this  section).  A 
matching  contribution  described  in 
section  401(m}(4)  is  not  treated  as  an 
employee  contribution  merely  because  it 
is  made  by  the  employer  as  a  resuU  of 
the  employee's  election.  See  %  1.40(k)- 
1(g)  for  definitions  applicable  to  this 
paragraph  (d)(1). 

(2)  Qualified  cash  or  deferred 
arrangement.  Elective  contributions  for 
a  plan  year  made  by  an  employer  on 
behalf  of  an  employee  to  a  trust 
pursuant  to  a  cash  or  deferred  election 
under  a  qualified  cash  or  deferred 
arrangement,  as  defined  in  section 
401(k)(2),  shall  not  be  treated  as 
received  by  or  distributed  to  the 
employee  or  as  employee  contributions. 
See  §  1.401(k)-l(g)  for  definitions  and 
restrictions  applicable  to  this  paragraph 
(d)(2). 

(3)  Effective  date  and  transitional 
rule,  (i)  In  the  case  of  a  plan  or  trust  that 
does  not  include  a  salary  reduction  or 
cash  or  deferred  arrangement  in 
existence  on  June  27, 1974,  this 
paragraph  applies  to  taxable  years 
ending  after  such  date. 
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(ii)  In  the  case  of  a  plan  or  trust  that 
includes  a  salary  reduction  or  a  cash  or 
deferred  arrangement  in  existence  on 
June  27, 1974,  this  paragraph  applies  to 
plan  years  beginning  after  December  31. 
1979  (or.  in  the  case  of  pre-ERlSA  money 
purchase  plan,  as  defined  in  §  1.401(k)- 
1(g),  plan  years  beginning  after  July  18, 
1984).  For  plan  years  of  such  plans  or 
trusts  beginning  prior  to  January  1, 1980 
(or,  in  the  case  of  pre-ERlSA  money 
purchase  plan,  plan  years  beginning 
before  July  19, 1984),  the  taxable  year  of 
inclusion  in  gross  income  of  the 
employee  of  any  amount  so  contributed 
by  the  employer  to  the  trust  shall  be 
determined  in  a  manner  consistent  with 
Rev.  Rul.  56-497, 1956-2  CB  284.  Rev. 
Rul.  63-180, 1963-1  CB  189,  and  Rev.  Rul. 
68-89. 1968-1  CB  402. 

(iii)  A  cash  or  deferred  arrangement 
shall  be  considered  as  in  existence  on 
June  27, 1974,  if,  on  or  before  such  date, 
it  was  reduced  to  writing  and  adopted 
by  the  employer  (including,  in  the  case 
of  a  corporate  employer,  formal 
approval  by  the  employer's  board  of 
directors  and,  if  required,  shareholders], 
even  though  no  amounts  had  been 
contributed  pursuant  to  the  terms  of  the 
arrangement  as  of  such  date. 

(iv)  For  plan  years  beginning  after 
December  31, 1979  (or  in  the  case  of  pre- 
ERISA  money  purchase  plan,  plan  years 
beginning  after  July  18, 1984)  and  before 
January  1, 1988,  a  reasonable 
interpretation  of  the  rules  set  forth  in 
section  401(k)  of  the  Code  (as  in  effect 
during  those  years)  may  be  relied  upon 
to  determine  whether  contributions 
were  made  under  a  qualified  cash  or 
deferred  arrangement.  Operation  in 
accordance  with  the  proposed 
regulations  published  in  the  Federal 
Register  on  November  10, 1981,  46  PR 
55544,  will  be  deemed  a  reasonable 
interpretation  of  section  401(k). 

PART  602— OMB  CONTROL  NUMBER 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  citation  for  part 
602  continues  to  read: 

Authority:  26  U.S.C.  7805. 

9602.101    (Amended] 

Par.  7.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table, 

S  1.4m(k)-l 1545-1069. 

Lawrence  B.  Gibba, 
Commissioner  of  Internal  Revenue. 

Approved:  July  7. 1988. 
O.  Donaldson  Chapoion. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-17720  Filed  8-8-88;  8:45  am) 
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Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

27  CFR  Part  9 

[T.D.  ATF-276:  Ref.  Notice  No.  642] 

Warren  Hills  Viticuttural  Area 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms.  Department  of  the 

Treasury. 

ACTION:  Final  rule;  Treasury  decision. 

SUMIMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  has 
decided  to  establish  a  viticultural  area 
in  northwestern  New  Jersey  to  be 
known  as  "Warren  Hills."  This  decision 
is  the  result  of  a  petition  submitted  by  a 
group  of  wineries  and  grape  growers 
from  the  area.  The  establishment  of 
viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  in  wine 
labeling  and  advertising  enables 
winemakers  to  label  wines  more 
precisely  and  helps  consumers  to  better 
identify  the  wines  they  purchase. 
EFFECTIVE  DATE:  September  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Steve  Simon,  Wine  and  Beer  Branch, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms,  1200  Pennsylvania  Avenue 

NW.,  Washington.  DC  20226:  (202)  566- 

7626. 

SUPPLEMENTARY  INFORMATION: 

Background 

ATF  regulations  in  27  CFR  Part  4 
provide  for  the  establishment  of  definite 
viticultural  areas.  The  regulations  allow 
the  name  of  an  approved  viticultural 
area  to  be  used  as  an  appellation  of 
origin  on  wine  labels  and  in  wine 
advertisements.  Part  9  of  27  CFR 
provides  for  the  listing  of  approved 
American  viticultural  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin. 

Section  4.25a(e)(l),  Title  27  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features.  Section  4.25(e)(2)  outlines  the 
procedures  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 

Petition 

ATF  received  a  petition  prepared  by 
Mr.  Rudolf  Marchesi  of  Alba  Vineyard 
and  submitted  on  behalf  of  a  group  of 
wineries  and  grape  growers  from 
Warren  County,  New  Jersey.  The  group 
consists  of  Alba  Vineyard,  Marble 
Mountain  Vineyards,  Four  Sisters 
Winery,  Tamuzza  Vineyards,  and  Mr. 
Daniel  Campanelli  (an  individual  grape 


grower).  The  petition  proposed 
establishmernt  of  a  viticultural  area  to 
be  known  as  "Warren  Hills." 

The  "Warren  Hills"  area  is  located 
entirely  within  Warren  County.  The  area 
contains  approximately  226  square 
miles,  within  which  there  are 
approximately  77  acres  planted  to 
winegrapes.  Three  wineries  are 
operating  within  the  area.  Just  to  the 
south  is  the  approved  "Central 
Delaware  Valley"  viticultural  area. 

Notice  of  Proposed  Rulemaking 

In  response  to  the  petition,  ATF 
published  a  notice  of  proposed 
rulemaking.  Notice  No.  642,  in  the 
Federal  Register  on  Tuesday,  September 
29, 1987  (52  FR  36432).  The  notice 
proposed  establishment  of  the  "Warren 
Hills"  viticultural  area  with  boundaries 
as  described  in  the  petition,  and 
solicited  public  comment  with  respect  to 
the  proposal. 

Public  Comment 

In  response  to  the  notice  of  proposed 
rulemaking.  ATF  received  no  public 
comments.  Accordingly,  this  Treasury 
decision  establishes  "Warren  Hills"  as  a 
new  viticultural  area  writh  the  name  and 
boundaries  as  proposed  in  Notice  No. 
642. 

Geography  of  the  Area 

Geographically,  the  "Warren  Hills" 
area  consists  of  a  series  of  narrow, 
parallel  valleys  formed  by  tributaries  of 
the  Delaware  River.  The  petitioner 
submitted  evidence  that  the  area  is 
distinguished  from  surrounding  areas  by 
soil,  topography,  and  climatic 
conditions. 

According  to  the  petitioner,  the 
"Warren  Hills"  soils  are  less  acidic  than 
those  of  some  surrounding  areas,  "due 
to  the  nature  of  the  bedrock."  He 
explained  that  "The  vineyard  soils  of 
the  Warren  Hills  region  are  formed  from 
Dolomitic  Limestone  which  has  a  high 
concentration  of  calcium  and 
magnesium."  while  the  soils  of 
surrounding  areas  "are  formed  from 
shale  and  other  sources."  The  relative 
pH  values  of  vineyard  soils  within  and 
to  the  north  of  the  "Warren  Hills"  are 
contrasted  as  follows: 


"Warren  Hilte"  soils 


loam 


Hazen  loam  5.6-7.8 
Annandale    gravely 

5.1-6.5. 
Washington  loam  5.6-6.3 


So4s  to  the  norttt 


Bath  sons  4  5-6.5 
Nassau  soils  4.5-6.5. 

Swartswood  soils  3.6- 
5.5. 


The  higher  pH  values  of  the  "Warren 
Hills"  soils  indicate  less  acidity.  These 


I 
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values  show  that  the  "Warren  Hills' 
vineyard  soils  range  from  moderately 
acidic  to  slightly  alkaUne.  This  feature 
contrasts  with  soils  to  the  st)uth,  as  well 
as  with  those  to  the  north.  Typical 
vineyard  soils  in  the  "Central  Delaware 
Valley"  viticulatural  area  (south  of  the 
"Warren  Hills")  have  been  described,  in 
soil  surveys  published  by  the  U.S. 
Department  of  Agriculture,  as:  "Natural 
reaction  is  strongly  acid,"  and  "Natural 
reaction  ranges  from  medium  acid  to 
strongly  acid." 

The  soils  to  the  northeast  of  the  new 
vilicultural  area  are  also 
distinguishable,  but  in  a  different  way. 
The  northeastern  boundary  of  the  area 
corresponds  generally  to  the  terminal 
morraine  of  a  glacial  advance  known  as 
the  "Wisconsin."  According  to  the 
petitioner,  there  was  once  a  large 
glacier,  which  covered  the  land  just 
northeast  of  the  "Warren  Hills"  but  did 
not  extend  into  the  viticultural  area 
itself.  When  the  glacier  receded  from  the 
adjacent  area,  it  left  deposits  behind, 
which  became  mixed  with  the  native 
soil  there,  rendering  it  less  suitable  for 
viticulture.  By  contrast,  the  "Warren 
Hills"  soil  generally  does  not  contain 
glacial  deposits. 

Westward,  across  the  Delaware  River, 
limestone  soils  like  those  of  the  "Warren 
Hills"  reappear.  However,  such  soils  are 
less  prevalent  west  of  the  river,  and  the 
topography  there  is  significantly 
different  from  the  "Warren  Hills."  For 
these  reasons,  the  Delaware  River  does 
form  a  proper  viticultural  area 
boundary,  despite  a  similarity  of  soils. 

Concerning  the  difference  in 
topography,  the  farmland  west  of  the 
Delaware  River  lies  mostly  in  a  single 
broad  valley  (the  Lehigh  Valley),  while 
in  the  "Warren  Hills"  area  there  are 
about  five  narrower  valleys.  These 
narrow  valleys  run  southwest  to 
northeast,  creating  numerous  south- 
facing  or  southeast-facing  slopesides. 
Such  slopesides  make  the  best  vineyard 
sites,  because  they  receive  more  direct 
sunlight.  Consequently,  they  have 
microclimates  with  warmer  than 
average  temperatures,  especially  in 
winter. 

Further,  the  valleys  of  the  "Warren 
Hills"  create  a  desirable  air  drainage 
situation,  in  which  cool  air  drains 
downward,  away  from  the  hillside 
vineyards.  This  feature  is  important  in 
the  spring  and  fall,  when  there  may  be  a 
danger  of  untimely  frost. 

Another  way  in  which  the  distinctive 
topography  of  the  "Warren  Hills"  area 
affects  its  viticulture  is  by  channeling 
the  prevailing  southwest  winds.  Since 
the  area's  valleys  parallel  the  wind 
direction,  they  form  channels  through 
which  the  winds  may  travel  with 


minimal  obstruction.  The  winds  cool  the 
vines  on  hot  summer  afternoons  and 
reduce  relative  humidity.  These  effects, 
together  with  the  favorable  air  drainage 
already  mentioned,  "assist  in  the  control 
of  mold  and  mildew  on  the  vines." 
according  to  the  petitioner. 

Topography  also  forms  a  basis  for  the 
northwestern  and  southeastern 
boundaries  of  the  "Warren  Hills."  The 
northwestern  boundary  marks  the 
beginning  of  a  more  mountainous  area: 
Kittatinny  Mountain,  a  member  of  the 
Pocono  cliain.  Similarly,  the 
southeastern  boundary  of  the  new 
viticultural  area  marks  the  division 
between  two  geological  regions  of  New 
Jersey:  The  "Upland  Valley"  region  (in 
which  the  "Warren  Hills"  lie)  and  the 
"Piedmont"  region.  The  Piedmont's 
rolling  hills  contrast  with  the  straight, 
narrow  valleys  of  the  "Warren  Hills." 
(This  distinction  was  previously  cited  by 
ATF  in  the  rulemaking  for  the  "Central 
Delaware  Valley"  viticultural  area.) 

The  "Warren  Hills"  viticultural  area  is 
also  contrasted  with  surrounding  areas 
on  the  basis  of  climate.  In  particular,  the 
eastern  boundarj'  of  the  area  Hes  where 
the  growing  season  drops  off  to  less 
than  150  days.  Inside  the  area,  according 
to  the  petitioner's  evidence,  the  growing 
season  "averages  175  frost-free  days, 
but  is  often  longer  on  selected  sites." 
This  difference  is  significant  for 
viticulture,  because  it  means  that  certain 
late-repening  varieties,  such  as  vidul 
blanc,  seyval  blanc,  and  cabernet 
sauvignon,  could  not  be  grown  in  the 
area  to  the  east. 

Some  of  the  climatic  features  that 
affect  viticulture  in  the  "Warren  Hills" 
are  directly  caused  by  the  area's  unique 
topography.  Specifically,  the 
combination  of  sunny  microchmates  on 
the  southward-facing  vineyard  slopes, 
together  with  the  funneling  of  prevailing 
winds  by  the  long,  narrow  valleys, 
results  in  warm  days  and  cool  nights 
during  the  growing  season.  This  feature 
significantly  benefits  the  grapes, 
according  to  the  petitioner. 

Name  of  the  Area 

The  petitioner  submitted  evidence 
that  the  area  is  locally  known  by  the 
name  "Warren  Hills."  Such  evidence 
included  a  page  from  the  local  telephone 
directory,  listing  the  "Warren  Hills 
Family  Health  Center."  The  petitioner 
also  demonstrated  that  both  a  "Warren 
Hills  High  School"  and  a  "Warren  Hills 
Junior  High  School"  exist  in  the  area. 

The  Warren  Hills  High  School  draws 
students  from  most  parts  of  the  new 
viticultural  area.  The  northern  part  of 
Warren  County,  outside  the  viticultural 
area,  is  served  by  a  different  high 
school,  named  the  "North  Warren 


Regional  High  School."  The  Warren 
Hills  Junior  High  School  is  near  the 
Warren  Hills  High  School,  and  the  two 
schools  draw  students  from 
approximately  the  same  area. 

The  name  "Warren  Hills"  derives 
from  Warren  County  and  from  the  area's 
topography.  The  county  was  named  in 
the  early  nineteenth  century  after  a 
Revolutionary  War  patriot  from  the  area 
who  died  in  the  Battle  of  Bunker  Hill. 

Boundaries  of  the  Area 

The  area  is  bounded  by  the  Delaware 
River,  the  Musconetcong  River,  the 
Warren  County/Sussex  County  line,  and 
Paulins  Kill  (a  stream).  The  boundaries 
may  be  found  on  13  U.S.G.S.  maps  of  the 
7.5  minute  series;  namely,  the 
Riegelsville.  Easton.  Bangor. 
Bloomsbury,  Belvidere,  Portland,  High 
Bridge,  Washington,  Blairstown. 
Hackettstown,  Tranquility, 
Flatbrookville,  and  Newton  West 
Quadrangles.  The  boundaries  of  the 
area  are  fully  described  in  new  5  9.121. 
as  added  to  regulations  by  this  Treasurj' 
decision. 

Miscellaneous 

ATF  does  not  want  to  give  the 
impression  by  approving  "Warren  Hills" 
as  a  viticultural  area  that  it  is  approving 
or  endorsing  the  quality  of  the  wine 
from  this  area.  A'TF  is  approving  this 
area  as  being  distinct  but  not  better  than 
other  areas.  By  approving  this  area,  ATF 
will  allow  wine  producers  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  the  origin  of  the  grapes.  Any 
commercial  advantage  can  only  come 
from  consumer  acceptance  of  "Warren 
Hills  "  wines. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  final  rule, 
because  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  fmal  rule 
is  not  expected  to  have  significant 
secondarj-  or  incidental  effects  on  a 
substantial  number  of  small  entities. 
Further,  the  final  rule  will  not  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  Section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S,C 
605(b))  that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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Executive  Order  12291 

In  compliance  with  Executive  Order 
12291  of  Feb.  17, 1981,  the  Bureau  has 
determined  that  this  flnal  rule  is  not  a 
major  rule,  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographical  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511,  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule,  because  no 
requirement  to  collect  information  is 
imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Steve  Simon  of  the  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedures.  Consumer  protection. 
Viticultural  areas.  Wine. 

Issuance 

Accordingly,  27  CFR  Part  9  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Para^aph  A.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  B.  The  table  of  sections  in  27  CFR 
Part  9,  Subpart  C,  is  amended  to  add  the 
title  of  §9.121,  to  read  as  follows: 


Subpart  C— Approved  American 
Viticultural  Areas 

Sec. 

9.121    Warren  Hills. 

***** 

Part.  C.  Subpart  C  of  27  CFR  Part  9  is 
amended  by  adding  §  9.121,  which  reads 
as  follows: 


UMI 


§9.121    Warren  HUls. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Warren  Hills." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boimdaries  of 
the  Warren  Hills  viticultural  area  are 
thirteen  U.S.G.S.  maps  of  the  7.5  minute 
series.  They  are  titled: 

(1)  Riegelsville  Quadrangle, 
Pennsylvania — New  Jersey,  1956 
(photorevised  1968  and  1973). 

(2)  Bloomsbury  Quadrangle,  New 
Jersey,  1955  (photorevised  1970). 

(3)  High  Bridge  Quadrangle,  New 
Jersey,  1954  (photorevised  1970). 

(4)  Washington  Quadrangle,  New 
Jersey,  1954  (photorevised  1971). 

(5)  Hackettstown  Quadrangle,  New 
Jersey,  1953  (photorevised  1971, 
photoinspected  1976). 

(6)  Tranquility  Quadrangle,  New 
Jersey,  1954  (photorevised  1971). 

(7)  Newton  West  Quadrangle,  New 
Jersey,  1954  (photorevised  1971). 

(8)  Flatbrookville  Quadrangle.  New 
Jersey — Pennsylvania,  1954 
(photorevised  1971). 

(9)  Blairstown  Quadrangle,  New 
Jersey — Warren  Co.,  1954  (photorevised 
1971). 

(10)  Portland  Quadrangle, 
Pennsylvania — New  Jersey,  1955 
(photorevised  1984). 

(11)  Belvidere  Quadrangle,  New 
Jersey — Pennsylvania,  1955 
(photorevised  1964). 

(12)  Bangor  Quadrangle, 
Peimsylvania — New  Jersey,  1956 
(photorevised  1968  and  1973). 

(13)  Easton  Quadrangle,  New  Jersey — 
Pennsylvania,  1956  (photorevised  1968 
and  1973). 

(c)  Boundary— {!].  General.  The 
Warren  Hills  viticultural  area  is  located 
in  Warren  County,  New  Jersey.  The 
beginning  point  of  the  following 
boundary  description  is  the  junction  of 
the  Delaware  River  and  the 
Musconetcong  River,  at  the  southern  tip 
of  Warren  County  (on  the  Riegelsville 
map). 

(2)  Boundary  Description — (i)  From 
the  beginning  point,  the  boundary  goes 
northeastward  along  the  Musconetcong 
River  about  32  miles  (on  the  Riegelsville. 
Bloomsbury,  High  Bridge,  Washington. 
Hackettslowm,  and  Tranquaility  maps) 
to  the  point  where  it  intersects  the 
Warren  County-Sessex  County  line; 

(ii)  Then  northwestward  along  that 
county  line  for  about  10  miles  (on  the 
Tranquility,  Newton  West,  and 
Flatbrookville  maps)  to  Paulins  Kill; 

(iii)  Then  generally  southwestward 
along  Paulins  Kill  (on  the  Flatbrookville, 


Blairstown  and  Portland  maps)  to  the 
Delaware  Riven 

(iv)  Then  generally  south- 
southwestward  along  the  Delaware 
River  (on  the  Portland,  Belvidere, 
Bangor,  Easton,  and  Reigelsville  maps) 
to  the  beginning  point. 

Signed:  July  6. 1988. 
Stephen  E.  Higgens, 

Director. 

Approved:  July  23, 1988. 
John  P.  Simpson, 

Deputy  Assistant  Secretary,  (Regulatory. 
Trade,  and  Tariff  Enforcement). 

[FR  Doc.  88-17847  Filed  8-5-88;  8:45  am] 
BILUNQ  CODE  M10-31-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGD  05-8S-35] 

Special  Local  Regulations  for  Marine 
Events;  Delaware  River,  Vicinity  of 
Penns  Landing,  Philadelphia,  PA 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  Permanent  special  local 
regulations  are  adopted  for  the 
Delaware  River  in  the  vicinity  of  the 
Penns  Landing  area  of  downtown 
Philadelphia,  Pennsylvania.  This  area  is 
the  site  of  several  marine  events  each 
year,  including  Independence  Day 
Celebrations,  New  Years  Eve 
Celebrations,  Jazz  Festival,  fireworks 
displays,  etc.  The  special  local 
regulations  govern  vessel  activities 
during  these  events.  Notices  of  precise 
dates  and  times  that  the  regulations  are 
effective  is  published  in  the  Fifth  District 
Local  Notice  to  Mariners  and  a  Federal 
Register  Notice.  The  special  local 
regulations  are  considered  necessary 
due  to  the  potential  dangers  to  the 
waterway  users  and  the  expected 
spectator  craft  congestion  at  the  time  of 
the  events. 

EFFECnVE  date:  Section  is  added 
August  8, 1988.  This  regulation  will  be 
effective  from  6:30  p.m.  to  10:30  p.m.  on 
August  19. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Billy  J.  Stephenson.  Chief.  Boating 
Affairs  Branch,  Boating  Safety  Division, 
Fifth  Coast  Guard  District.  431  Crawford 
Street.  Portsmouth,  Virginia  23704-5004 
(804)  398-6204. 
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SUPPLEMENTARY  INFORMATION:  The 

Coast  Guard  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  June  17, 1988.  (53  FR  22680). 
Interested  persons  were  requested  to 
submit  comments.  No  comments  were 
received.  Good  cause  exists  under  5 
U.S.C.  553  for  making  this  rule  effective 
in  less  than  30  days  after  publication  in 
the  Federal  Register.  Delaying  the 
effective  date  would  result  in  a 
significant  adverse  impact  on  this  year's 
Jazz  Festival,  since  the  required  safety 
for  the  event  would  not  be  provided. 

Drafting  Informatioii 

The  drafters  of  this  notice  are  Mr. 
Billy  J.  Stephenson,  project  officer. 
Chief.  Boating  Affairs  Branch,  Boating 
Safety  Division,  Fifth  Coast  Guard 
District,  and  Lieutenant  Robin  K.  Kutz. 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 

Discussion  of  Comments  and  Final  Rule 

No  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  The  regulations  as  proposed 
are  adopted.  By  a  separate  notice 
published  in  this  issue  of  the  Federal 
Register,  these  regulations  are  made 
applicable  to  the  1988  Jazz  Festival  that 
will  be  held  on  Friday  August  19, 1988. 
from  7:30  p.m.  to  10:30  p.m. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policy  and 
procedures  (44  FR  11034;  February  26, 
1979).  Because  closure  of  the  waterway 
is  not  anticipated  for  any  extended 
period,  commercial  marine  traffic  will  be 
inconvenienced  only  slightly.  The 
economic  impact  has  been  found  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Since  the 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Final  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 


2.  Section  100.509  is  added  to  read  as 
follows: 

S  100.509    Delaware  River,  Philadelphia, 
Pennsylvania. 

(a)  Definitions: 

(1)  Regulated  Area:  The  waters  of  the 
Delaware  River  from  shore  to  shore, 
bounded  to  the  south  by  a  line  drawn 
from  Pier  30,  Penns  Landing,  Delaware 
River,  Philadelphia,  Pennsylvania,  at 
latitude  39°56'24.0"  North,  longitude 
75°08'26.0"  West,  across  the  river  to  the 
eastern  shoreline  at  Camden,  New 
Jersey,  at  latitude  39°56'24.0"  North, 
longitude  75°07'57.0"  West,  and  bounded 
to  the  north  by  the  Benjamin  Franklin 
Bridge. 

(2)  The  Coast  Guard  Patrol 
Commander:  The  Coast  Guard  Patrol 
Commander  is  a  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard  who  has  been  designated  by  the 
Commander.  Coast  Guard  Group 
Philadelphia. 

(b)  Special  Local  Regulations: 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  these  regulations  but 
may  not  block  a  navigable  channel. 

(c)  Effective  Period:  This  section  is 
effective  during,  and  for  one  hour  before 
the  events  start.  The  Commander.  Fifth 
Coast  Guard  publishes  a  notice  in  the 
Federal  Register  and  in  the  Fifth  Coast 
Guard  District  Local  Notice  to  Mariners 
that  announces  the  times  and  dates  that 
this  section  is  in  effect. 

Dated:  July  26. 1988. 
A.D.  Breed, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District. 
|FR  Doc.  88-17850  Filed  8-5-88:  8:45  am] 
BILLING  CODE  4910-14-M 


33  CFR  Part  100 
[CGD  09-88-21] 

Special  Local  Regulations;  Detroit  Jazz 
Festival  Fireworks,  Detroit  River 

agency:  Coast  Guard.  DOT. 
ACTION:  Cancellation  of  rulemaking. 


summary:  Special  Local  Regulations  are 
being  cancelled  for  the  Detroit  Jazz 
Festival  Fireworks  Display.  This  event 
was  to  be  held  on  the  Detroit  River  on 
September  2, 1988  from  9:00  p.m.  to  10:00 
p.m.  Due  to  comments  received 
concerning  this  event,  the  Coast  Guard 
is  cancelling  the  Special  Local 
Regulations  for  the  Detroit  Jazz  Festival. 

FOR  FURTHER  INFORMATION  CONTACr 

MST2  Scott  E.  Befus,  Office  of  Search 
and  Rescue.  Ninth  Coast  Guard  District, 
1240  E  9th  St.,  Qeveland,  OH  44199, 
(216)  522-3982. 

SUPPLEMENTARY  INFORMATION:  On  July 
15, 1988,  the  Coast  Guard  published  this 
special  local  regulation  in  the  Federal 
Register  (53  FR  26770).  However, 
interested  parties  were  requested  to 
submit  comments.  Based  on  the 
comments  received,  this  special  local 
regulation  is  cancelled. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MST2  Scott  E.  Befus,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
C.V.  Mosebach,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Detroit  Jazz  Festival  was  held  for 
the  first  time  last  year.  Following  the 
event,  comments  were  received  from  the 
Lake  Carrier's  Association  and  the 
Dominion  Marine  Association 
concerning  the  costly  delays 
experienced  by  commercial  carriers  in 
the  area. 

As  explained  in  the  July  15. 1988 
Federal  Register,  there  was  not 
sufficient  time  to  publish  a  notice  of 
proposed  rulemaking  for  the  event  this 
year  since  the  event  application  was 
received  on  June  16. 1988.  However, 
interested  parties  were  previously, 
notified  of,  and  some  commented  on,  the 
event,  and  those  comments  were 
considered  in  preparing  the  special  local 
regulation.  Also,  comments  were 
requested  after  the  fact.  The  Windsor 
Harbor  Master,  Ontario.  Canada 
commented  on  this  regulation  and 
strongly  objected  because  of 
interference  to  commercial  traffic.  As  a 
result  of  the  comments  received  this 
year  and  last  year,  the  Coast  Guard  is 
cancelling  the  special  local  regulation 
(§  100.35-0921)  for  the  Detroit  Jazz 
Festival  Fireworks  Display. 

List  of  Subjects  In  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
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Dated:  July  27. 1968. 
D.H.  Ranuden, 

CapL.  US.  Coast  Guard,  Acting  Commander. 
Ninth  Coast  Guard  District. 

(FR  Doc.  88-17851  Filed  8-5-88;  8.-45  am] 

BtLLINO  COOC  4S10-14-M 


33  CFR  Parts  100  and  165 

[CGO  88-058] 

Safety  and  Security  Zones:  Temporary 
Rules 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  gives  notice  of 
temporary  safety  zones,  security  zones, 
and  local  regulations.  Periodically  the 
Coast  Guard  must  issue  safety  zones, 
security  zones,  and  special  local 
regulations  for  limited  periods  of  time  in 
limited  areas.  Safety  zones  are 
established  around  areas  where  there 
has  been  a  marine  casualty  or  when  a 
vessel  carrying  a  particularly  hazardous 
cargo  is  transiting  a  restricted  or 
congested  area.  Special  local  regulations 
are  issued  to  assure  the  safety  of 
participants  and  spectators  of  regattas 
and  other  marine  events. 


DATES:  The  following  list  includes  safety 
zones,  security  zones,  and  special  local 
regulations  that  were  established 
between  April  1, 1988  and  June  30, 1988 
and  have  since  been  terminated.  Also 
included  are  several  zones  established 
earlier  but  inadvertently  omitted  from 
the  past  published  list. 

ADDRESS:  The  complete  text  of  any 
temporary  regulations  may  be  examined 
at,  and  is  available  on  request  from. 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA-2),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Bruce  Novak,  Executive  Secretary, 
Marine  Safety  Council  at  (202)  267-1477. 
SUPPLEMENTARY  INFORMATION:  The  local 
Captain  of  the  Port  must  be  immediately 
responsive  to  the  safety  needs  of  the 
waters  within  his  jurisdiction;  therefore, 
he  has  been  delegated  the  authority  to 
issue  these  regulations.  Since  events  and 
emergencies  usually  take  place  without 
advance  notice  or  warning,  timely 
publication  of  notice  in  the  Federal 
Register  is  often  precluded.  However, 
the  ejected  public  is  informed  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  frequently 
provided  by  Coast  Guard  patrol  vessels 


enforcing  the  restrictions  imposed  in  the 
zone  to  keep  the  public  informed  of  the 
regulatory  activity.  Because  mariners 
are  notified  by  Coast  Guard  ofTicials  on 
scene  prior  to  enforcement  action, 
Fecleral  Register  notice  is  not  required  to 
place  the  special  local  regulations, 
security  zone,  or  safety  zone  in  effect. 
However,  the  Coast  Guard,  by  law,  must 
publish  in  the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  publishes  a  periodic  list  of  these 
temporary  special  local  regulations, 
security  zones,  and  safety  zones. 
Permanent  safety  zones  are  not  included 
in  this  list.  Permanent  zones  are 
published  in  their  entirety  in  the  Federal 
Register  just  as  any  other  rulemaking. 
Temporary  zones  are  also  published  in 
their  entirety  if  sufficient  time  is 
available  to  do  so  before  they  are  placed 
in  effect  or  terminated. 

Non-major  safety  zones,  special  local 
regulations,  and  security  zones  have 
been  exempted  from  review  under  E.O. 
12291  because  of  their  emergency  nature 
and  temporary  effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
April  1, 1988  through  June  30, 1988 
unless  otherwise  indicated. 


Docket  No. 


Location 


Type 


Date 


1-«»-019_ 
1 -88-013. _ 
1-88-024... 
1-88-033... 
1-88-032... 
1-88-027  „. 
1-88-028... 
1-88-038... 
1-88-029... 
1-88-042... 


COTP  Providence.  Rl,  Reg.  88-012.. 
COTP  Providence,  Rl,  Reg.  88-018.. 
COTP  Providence.  Rl,  Reg.  88-025.. 
COTP  Providence.  Rl,  Reg.  88-041 .. 

COTP  Louisville,  KY,  Reg.  88-02 

COTP  Louisv«e.  KY,  Reg.  88-05 

COTP  Louisvile,  KY,  Reg.  88-04 

COTP  LousviMe.  KY.  Rag.  88-01 

COTP  LouisviHe,  KY,  Reg.  88-03 

COTP  Louisvine,  KY,  Reg.  88-06 

COTP  Louisville,  KY,  Reg.  88-07 

COTP  LouisviHe,  KY,  Reg.  88-08 

COTP  Paducah,  KY,  Reg.  88-02 

COTP  St  Louis,  MO,  Reg.  88-01 

COTP  St.  Louis,  MO,  Reg.  88-02 

COTP  St.  Louis,  MO,  Reg.  88-03 

COTP  St.  Louis,  MO,  Reg.  88-04 


COTP  Pittsburgh,  PA 
COTP  Memphis,  TN, 
COPT  Memphis,  TN. 
COTP  Memphis.  TN, 
COTP  Memphis,  TN, 
COTP  Memphis.  TN, 

Do 

COTP  Memphis,  TN, 
COTP  Memphis,  TN, 


,  Reg.  88-02.. 
Reg.  88-01 ... 
Reg.  88-03  .. 
Reg.  88-02... 
Reg.  87-05... 
Reg.  88-06... 


Reg.  88-07 . 
Reg.  88-08. 


New  York  Hartjor ..„ _ 

N.Y.  Heibof.  New  York.  NY 

Thames  River,  CT 

Upper  New  York  Bay,  New  York  Harlsor 

Hempelead  Haitxir,  Long  Wand,  New  York... 
Upper  New  York  Bay.  Lower  East  River.  NY . 

Hudson  River,  Poughitaepsie,  NY _.. 

New  York  Hartxx,  NY 

Hudson  River,  Newtxjrgh,  NY 

Hudson  River,  Troy,  NY.. 

Rhode  Island  Sound,  Narragansett  Bay 

do 

do _.... 

.do 

Louisvilie,  KY...._ 

do 

do 

do. 

— do_ 


-do.. 
..do. 


Ohio  River.  Mile  968,  968  to  Mile  975 

Pine  Bend,  MN _ 

St.  Louis,  MO „. _ 

Leavenworth,  KS 

St.  Louts,  MO  Upper  Mississippi  River.  Mile  180.2  to  Mile 
179  2. 

Ohio  River,  from  MHe  39.5  to  Mile  44.0 

Lower  Mississippi  River.  Mile  737.0  to  MHe  733.0 

Mississippi  River.  Mile  734.8  to  Mile  736.7 

Arkartsas  River.  MHe  118.8 

White  River  from  Mile  0  to  Mile  10 _... „ „ 

do „ 


Security  Zone.. 

Safety  Zone 

Security  Zone .. 

do 

Safety  Zone 

do 

„...4jo _ 

Security  Zone.. 

Safety  Zone 

do 

— do 

do 

do 

do 

-....do 

.-...do -... 

do 

do 

do 

— do 

— do 

do 

do 

do -. 

— do 

do 

do 


..do.. 


COTP  Memphis.  TN.  Reg.  88-09 . 


Lower  Mississippi  River,  Mile  743  to  Mile  744 

Lamer   Mississippi   River.    Memphis   Hartior.   Wolf 

Chute. 
Lower  Mississippi  River.  Mile  743  to  Mile  744 


mver 


.-..do., 

do.. 

„...do.. 

do.. 

.-..do.. 
...-do.. 
.....do.. 
„...do.. 
do.. 


..do.. 


Apr.  14,  1988. 
Apr.  21,  1988. 
May  18,  1988. 
May  26,  1988 
May  27,  1988. 
May  29,  1988. 
June  4,  1988. 
June  5,  1988. 
June  7,  1988. 
June  10,  1968 
Mar.  12.  1988. 
Apr.  13.  1988. 
IMay  IS,  1988. 
June  17,  1988. 
Apr  15,  1988 
Apr.  30.  1988. 
May  1,  1988. 
May  3,  1988. 
May  4.  1988 
May  29,  1988 
June  25,  1988. 
June  25,  1988. 
June  14,  1988 
Apr.  1,  1988. 

Do 
Apr.  26.  1988. 
May  29.  1988 

June  25,  1988 
Jan.  3,  1988 
May  28.  1988 
May  29.  1988. 
June  7.  1988. 
June  10.  1968. 

Do 
June  19,  1988 
June  20,  1988. 

June  21.  1988 
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Docket  No. 


Location 
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Date 


COTP  Huntington,  WV,  Reg.  88-01 . 
COTP  Huntington.  WV,  Reg  88-02 
COTP  Huntington,  WV,  Reg  88-03 . 
CX)TP  Huntington,  WV,  Reg.  88-04 . 

5-88-14 

5-88-01 

5-88-18 

5-88-42 

5-88-44 

5-88-45 _ 

COTP  Baltimore,  MD,  Reg.  88-01 .... 
COTP  Baltimore.  MD,  Reg.  88-04.... 
COTP  Baltimore,  MD.  Reg.  88-05... 
COTP  Baltimore,  MD,  Reg.  88-06.... 
COTP  Baltimore,  MD,  Reg,  88-09.... 

7-88-04 

7-88-015 

COTP  Miami.  FL,  Reg.  88-12 


COTP  Savannah,  GA.  Reg.  88-013... 
COTP  Savannah.  GA,  Reg  88-014... 
COTP     Port     Charies,     SC,     Reg. 
165T0706 

8-88-06 

8-88-07 

8-88-09 _ 

8-88-08 _ 

COTP  Mobile.  AL,  Reg.  88-02 

COTP  Mobile,  AL,  Reg.  88-03 

COTP  Mobile,  AL.  Reg.  88-04 

COTP  Mobile,  AL,  Reg.  88-05 

COTP  New  Orleans,  LA,  Reg  88-01 .. 


88- 


COTP  Corpus  Christi,  TX.  Reg.  88-01 .. 
COTP  Corpus  Christi,  TX,  Reg.  88-02.. 
COTP  Corpus  Christi,  TX,  Reg.  88-03.. 
COTP  Gorixjs  Christi,  TX,  Reg  88-04.. 
COTP  Corpus  Christi,  TX,  Reg.  88-05. 
COTP  Corjxjs  Christi,  TX,  Reg.  88-06.. 

COTP  Corpus  Christi,  TX,  Reg.  88-07. 
COTP  Galveston,  TX,  Reg  88-03 


COTP  Galveston.  TX,  Reg  88-04.. 
COTP  Houston,  TX.  Reg.  88-004... 


COTP  Houston,  TX,  Reg  88-005.... 
COTP  Port  Arthur.  TX,  Reg.  88-01 . 


9-88-06.. 
9-88-03. 
9-88-03 
9-88-07.. 


9-88-09 

COTP  Chicago,  IL,  Reg.  88-01 . 


COTP  Cleveland,  OH,  Reg  88-02 

Do 

COTP  Buffalo,  NY,  Reg.  88-002 

COTP  LA/LB,  CA,  Reg.  88-09 

COTP  LA/LB,  CA,  Reg  88-10 

COTP  LA/LB,  CA,  Reg.  88-1 1 

COTP  LA/LB,  CA,  Reg  88-13 

COTP  LA/LB,  CA,  Reg  88-11-14 

COTP  San  Diego,  CA,  Reg.  88-06 

COTP  San  Diego,  CA,  Reg  88-09 

COTP  San  Diego,  CA,  Reg  88-10 

COTP  San  Diego,  CA,  Reg  88-12 

COTP  San  Diego,  CA,  Reg.  88-13 

COTP  San  Diego,  CA,  Reg  88-14 

COTP  San  Diego,  CA,  Reg  88-15 

COTP  San  Diego.  CA,  Reg  88-16 

COTP  San  Diego,  CA,  Reg  88-17 

COTP  Puget  Sound,  WA,  Reg.  88-01  . 
COTP  Puget  Sound,  WA,  Reg  88-02.. 
COTP  Puget  Sound,  WA,  Reg.  88-03.. 
COTP  Southeast  AK.  Reg  88-1 


Ohio  River,  Mile  171.5  to  Mile  172.1 

Kanawha  River,  Mile  59.5  to  Mile  60.5 

Kanawha  River,  Mile  49.5  to  Mile  50.5 

Ohio  River,  Mile  327.0  to  Mile  329.0 

Elizat>eth  River  tjetween  Norfolk  and  Portsmouth,  VA 

Hampton  Roads.  Norfolk,  VA „ 

Willoughy  Bay  &  Swells  Point  Spit  Nortolk.  VA 

Philadelphia.  PA 

Delaware  River.  Philadelphia,  PA 

do 

Pocomoke  River,  Upper  Chesapeake  Bay 

Wicomico  River,  Upper  Ct>esapeake  Bay 

do 

do - 

Elk  River  Channel,  Upper  Chesapeake  Bay 

North  of  Fanny  Key,  North  of  This  Moser  Ctiannel  Bridge.... 

Jacksonville,  FL 

Atlantk:  Ocean.  Port  Everglades,  FL^  Approaches  to  and 
Tum  Basin 

Savannah  River 

do 

Ashley  River,  Chiarleston,  SC _ 


Blessing  of  ttie  Fleet,  Galveston,  TX 

Neches  River  Festival  Regatta,  Beaumont,  TX 

U.S.  Customs,  Bicentennial  Demonstratkxi,  Galveston,  TX .. 

Popeye's  Offshore  Grand  Prix,  Lake  Ponchartrain,  LA 

Soutfieast  End  of  Mobile  Bay,  AL 

Pensacola  Bay  Fishing  Pier,  Pensacola,  FL _ 

Back  Bay  Biloxi  Channel,  Bitoxi,  MS 

Escambia  Bay  Channel,  Pensacola,  FL 

USS  FORRESTAL  (CV  59),  Mississippi  River.  Southwest 

Pass  to  Julia  Street  Wharf,  Mile  95.3  arxj  return. 

Port  Ingioside,  TX 

Matagorda  Bay,  TX 

do 

Brownsville,  TX _ 

Matagorda  Bay,  TX „. 

Gulf  Intracoastat  Watenvay,  at  mile  martcer  539.4.  Port 

Ingleside.  TX. 

Corpus  Chnsti  Ship  Channel 

Galveston  and  Innter  Bar  Channels  from  the  Gulf  of 

Mexico  to  the  Port  of  Galveston  Piers  33  &  34. 

Gulf  intracoastat  Watenway  (GIWW)  MM  369 

Houston  Ship  Channel,  from  Buoys  79  and  80  to  Morgans 

Point. 
Houston  Ship  Channel,  from  Arco  Dock  to  Manchester  A 

Dock. 
Neches  River,  at  the  Bethlehem  Steel  Shipyard  Vessel 

Launching  Facility,  BeaumonL  TX. 

Toledo,  Ohio,  Toledo  International  Grand  Prix 

Sandusky  Bay  Cfiallenge,  Lake  Erie 

Channel  Park  Heat  Wave  Qassic.  Lake  Erie 

Bridgefest  Regatta  Hydroplane  Races,  Keweenaw  Water- 
way. 

Tug  Across  the  Detroit  River.  Detroit.  Ml 

Lake   Mk:higan   at  Chicago  Harbor  and  Bumham   Park 

Hartxy,   Chicago   River,   Main  Branch,   North   Branch, 

Chicago,  IL. 

Lake  Erie 

do 

Buffalo  Harbor.  Buffalo,  NY 

Port  of  Long  Beach,  CA 

Port  of  Los  Angeles,  CA 

do 

Ports  of  Los  Angeles/Long  Beach,  CA 

Santa  Monica  Bay,  CA 

San  Diego  Bay.  CA,  Pacifk;  Ocean 

do 

Coronado  Roads.  San  Diego,  CA,  Pacifk;  Ocean 

San  Diego  Bay.  CA,  Padfk;  Ocean 

do 

do 

do 

San  Diego  Bay,  Pacific  Ocean 

San  Diego  Bay,  CA  Pacifk;  Ocean 

Rosano  Strait.  Lat  48.30,7N,  Long.  122.41.2W 

Liberty  Bay.  Port  Gardner,  Keyport.  WA 

Naval  Station  Indian  Island,  WA 

Sitka  Sound,  AK 


..do.. 
..do. 
..do.. 
..do.. 


Special  Local  Regulations . 

do 

do 

do 

do 

do 

Safety  Zone 

do 

do 

do 

do 

Special  Local  Regiriations . 

do 

Security  Zone 


Safety  Zone . 

do 

do 


Special  Local  Regulatk>ns . 

do 

do 

do 

Safety  Zone 

do 


..do. 
..do. 
..do. 


....do.. 
....do.. 
...do.. 
....do.. 
...do.. 
....do.. 


..do. 
..do. 

..do. 
..do., 

..do,. 

..do.. 


Special  Local  Regulations . 

do 

do 

do 


do 

Security  Zone . 


Safety  Zone.... 

do 

do 

Security  Zone . 
Safety  Zone... 

do 


..do. 
..do. 
..do. 
..do.. 
..do. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 
..do.. 


Feb  24,  1988 
June  5.  1988 
June  11.  1988. 
June  23,  1988. 
Apr  10.  1988. 
Apr  23.  1988. 

Do 
June  16.  1988. 
June  25.  1988. 
June  26.  1988. 
Mar  25,  1988. 
Apr  13.  1988. 
Apr  19,  1988. 
Apr.  20,  1988. 
June  23.  1988. 
Apr  30,  1988. 
May  29.  1988. 
Apr  30.  1988. 

May  15,  1988. 
June  5.  1988. 
Do 

Apr.  24,  1988. 

Do 
IMay  11,  1988. 
June  4,  1988. 
Mar  18,  1988. 
Mar.  27,  1968. 
Apr  20.  1988. 
June  22,  1988. 
Feb  12.  1988. 

Feb.  20,  1968. 
Apr  22,  1988. 
Apr  26.  1988. 
Apr.  28,  1988. 
Apr.  29,  1988. 
Apr.  30.  1968. 

May  9,  1968. 
Mar  22.  1988. 

Mar.  27,  1968. 
Apr.  11,  1968. 

Apr  1^  1988. 

June  4.  1988. 

May  28,  1988. 
May  29,  1988. 
June  11,  1988. 
June  19.  1988. 

June  21,  1988. 
May  4.  1988. 

May  22,  1988. 
June  6.  1988. 
June  30,  1988. 
Apr  6,  1988 
Apr  25,  1968. 
May  7,  1988 
IMay  26,  1988. 
May  27,  1988. 
Apr.  1.  1988. 
Apr  12,  1988. 
Apr.  18,  1988. 
Apr.  27,  1988. 
May  5.  1988. 
May  9.  1988 
May  26.  1988. 
June  7,  1988. 
June  13.  1988. 
Jan.  31,  1988. 
Mar.  14,  1988. 
June  16,  1988. 
June  7,  1988. 
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Date:  August  3. 1988. 
Bnice  P.  Novak, 

Executive  Secretary.  Marine  Safety  Council 
|FR  Doc.  88-17852  Filed  8-5-88;  8:45  am) 

BILLING  COOE  491-414-M 


33  CFR  Part  117 
(CGD1-8«-0571 

Temporary  Drawbridge  Operation 
Regulations:  Kennebec  River,  ME 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  temporary  rule. 

summary:  At  the  request  of  the  Maine 
Department  of  Transportation  (Maine 
DOT),  the  Coast  Guard  is  issuing 
temporary  regulations  permitting  the 
Carlton  drawbridge  over  Kennebec 
River,  at  mile  14.0,  between  Bath  and 
Woolwich,  Maine,  to  limit  bridge 
openings  within  30  minutes  of  each 
other  and  to  extend  the  evening  rush 
hour  forty-five  minutes  for  60  days 
commencing  8  August  through  6  October 
1988.  This  amendment  is  being  made  to 
examine  the  effect  on  vehicular  traffic 
during  the  above  period.  This  action 
should  accommodate  the  needs  of 
vehicular  traffic,  while  providing  for  the 
reasonable  needs  of  navigation. 
DATE:  This  temporary  regulation 
becomes  effective  on  8  August  1988,  and 
terminates  October  7, 1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr).  First  Coast 
Guard  District.  BIdg.  135A,  Governors 
Island,  NY  10004-5073.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  that  address.  Normal 
office  hours  are  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Heming,  Bridge 
Administrator,  First  Coast  Guard 
District,  (212)  668-7170. 
SUPPLEMEITTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  these  regulations  and  good  cause 
exists  for  malcing  it  effective  in  less  than 
30  days  after  Federal  Register 
Publication.  Publishing  a  Notice  of 
Proposed  Rulemaking  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  implementation  of 
these  temporary  regulations  is  necessary 
to  evaluate  their  effect  during  the 
summer  months  when  both  boating  and 
vehicular  traffic  are  at  their  peak. 

Persons  affected  by  these  temporary 
regulations  are  invited  to  comment  on 
their  feasibility  and  impact  on  both 


marine  and  vehicular  traffic,  including 
observed  effects  (beneficial  and 
detrimental),  and  any  suggestions  for 
changes.  Persons  submitting  comments 
should  include  their  name  and 
addresses,  identify  the  bridge,  and  give 
reasons  for  support  of  or  opposition  to 
these  temporary  regulations.  Persons 
desiring  acknowledgment  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

The  Commander,  First  Coast  Guard 
District  will  evaluate  all 
communications  received  and  will 
determine  a  final  course  of  action  on 
this  proposal.  This  temporary  rule  may 
be  changed  in  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Waverly  W.  Gregory,  Jr.,  project 
manager,  and  CDR  R.B.  Ellard,  project 
attorney. 

Discussion  of  Temporary  Regulations 

This  temporary  rule  is  being  issued 
under  33  CFR  117.43  to  evaluate 
suggested  changes  to  the  drawbridge 
regulations  (33  CFR  117.525)  to  reduce 
vehicular  traffic  congestions  caused  by 
the  opening  of  the  bridge  during  the 
summer  months.  Statistics  provided  by 
the  Maine  DOT  indicate  that  bridge 
openings  normally  take  five  to  eight 
minutes  per  opening.  State  and  local 
officials  have  indicated  that  bridge 
openings  during  these  months  interrupts 
traffic  for  30  to  45  minutes.  The  officials 
therefore  desire  to  restrict  marine  traffic 
when  Bath  Iron  Works  lets  out  and 
tourist  traffic  is  at  a  peak.  Openings  for 
recreational  vessels  from  June  through 
September  were  112  in  1986  and  84  in 

1987.  This  averages  less  than  one 
opening  per  day  for  recreational  vessels. 
However,  total  openings  for  all  vessels 
were  188  in  1986  and  191  in  1987. 
Additionally,  during  )une  and  )uly  in 

1988,  about  17%  of  the  openings 
occurred  with  less  than  30  minutes 
between  openings  and  the  evening  rush 
hour  appeared  to  extend  beyond  4:45 
p.m.  due  to  the  staggering  of  shifts  at 
Bath  Iron  Works. 

The  impact  of  this  temporary 
regulation  on  vehicular  and  marine 
traffic  during  the  remainder  of  the 
summer  will  be  evaluated  to  determine 
if  the  proposed  changes  result  in 
substantial  improvements  in  vehicular 
traffic  without  restricting  marine  traffic. 

Economic  Assessment  and  Certification 

These  temporary  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  under  the 


Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  The  intent  of  this 
temporary  regulation  is  to  accommodate 
vehicular  traffic  to  and  from  the  Bath 
Iron  Works  and  local  parks  in  the 
summertime  when  tourist  traffic  is  at  its 
peak.  The  draw  will  continue  to  open  on 
signal  for  inbound  commercial  fishing 
vessels  only  in  the  morning. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.525(a)  is  revised  for  the 
period  of  August  8, 1988,  through 
October  6,  1988. 

Note. — Because  this  is  a  temporary  rule, 
the  following  amendment  will  not  be  codified 
in  the  Code  of  Federal  Regulations. 

§  1 1 7.525    Kennebec  River. 

(a)  From  August  8,  through  October  8, 
1988,  the  draw  of  the  Carlton  highway- 
railroad  bridge,  mile  14.0  between  Bath 
and  Woolrich  shall  open  on  signal  as 
follows: 

(1)  At  all  times,  as  soon  as  possible 
for  vessels  owned  and  operated  by  the 
United  States  Government,  State  and 
local  vessels  used  for  public  safety,  and 
vessels  in  distress. 

(2)  The  bridge  need  not  remain  open 
for  longer  than  10  minutes  and  shall 
remain  closed  for  30  minutes  between 
openings,  and 

(3)  The  bridge  need  not  open  from  6:30 
a.m.  to  7:30  a.m.  and  from  3:45  pjn.  to 
5:30  p.m.  Monday  through  Friday 
excluding  legal  holidays  observed 
locally,  except  for  inbound  loaded 
commercial  fishing  vessels  during  the 
morning  closure. 
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Dated:  August  2. 1888. 
R.I.  Ryiucki, 

Rear  Admiral,  US.  Coast  Guard  Commander. 
First  Coast  Guard  District. 
[FR  Doc.  8&-17840  Filed  8-5-86:  &45  am) 

BILUNG  COOC  4»1»-M-« 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 

Lake  Mead  National  Recreation  Area; 
Noise  Abatement 

AGENCV:  National  Park  Service.  Inferior. 
action:  Final  rule. 

summary:  On  December  20. 1985.  the 
National  Park  Service,  Department  of 
the  Interior,  published  in  Uie  Federal 
Register  (50  FR  51887)  a  proposed  rule  to 
continue  to  allow  motor  vessels  to 
exceed  noise  level  limitations  while 
participating  in  authorized  regattas 
consistent  with  the  exemptions  allowed 
by  Arizona.  Nevada  and  U.S.  Coast 
Guard  Regulations  when  the  boats  are 
engaged  in  an  authorized  boating 
regatta.  Powerboats  designed  and 
constructed  for  competitive  water 
events  have  powerful  engines  with 
minimum  muffling  and  have 
traditionally  been  exempted  from  State 
and  Federal  noise  limitations  during 
authorized  regattas.  This  proposal  was 
made  available  for  public  review  and 
comment  for  a  period  of  30  days 
following  publication  in  the  Federal 
Register,  ending  on  January  21. 198a  No 
comments  were  received. 
EFFECTIVE  DATE:  September  7, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Ranger.  Lake  Mead  National 
Recreation  Area,  601  Nevada  Highway, 
Boulder  City.  Nevada  89005,  Telephone: 
(702)  293-8908. 

SUPPLEMENTARY  INFORMATION:  Boating 
regattas  have  been  accepted  activity  at 
Lake  Mead  since  the  area  was 
established  and  are  an  appropriate  use 
of  L.akes  Mead  and  Mohave.  The  July, 
1984,  revision  of  36  CFR  3.7  deleted  the 
exemption  for  intense  or  prolonged 
noise  during  periods  of  regattas  and 
requires  all  boats  not  exceed  a  noise 
level  of  82  decibels  measured  at  82  feet. 
Title  36  CFR  allowed  for  exemptions 
until  the  July,  1964.  revision.  The  States 
of  Arizona  and  Nevada  provide  for 
exemptions  to  noise  and  promote  water 
regattas  on  the  lakes  and  rivers  within 
their  respective  jurisdictions.  U.S.  Coast 
Guard  Regulations  provide  similar 
exemptions.  Present  National  Park 
Service  regulations  do  not  make  an 
exemption  and  are,  therefore,  in  conflict 


with  local  State  laws.  To  impose  a  noise 
level  restriction  on  vessels  participating 
in  regattas  is  inconsistent  with 
longstanding  policy  and  puts  an 
unnecessary  burden  on  boaters  who 
participate  nationwide  and  who  are  then 
expected  to  meet  severe  noise  limit 
standards  when  operating  at  Lake  Mead 
National  Recreation  Area. 

Allowing  this  exemption  will  not 
impact  on  other  lake  users  and  will 
occur  on  a  limited  basis  under  a  permit 
basis.  There  are  an  average  of  four  such 
events  each  year  within  the  recreation 
area. 

Drafting  InformatioD 

The  following  persons  participated  in 
the  writing  of  this  regulation;  Newton 
Sikes  and  Alsen  E.  Inman.  Lake  Mead 
National  Recreation  Area. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  aeq. 

Compliance  with  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  dociunent  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19, 1981),  46  FR  13193,  and 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  regulation  will 
not  have  any  significant  economic  efiTect 
because  it  only  serves  to  make  an 
infrequent  exception  to  the  noise  level 
limitation  imposed  by  36  CFR  3.7.  during 
authorized  boating  regattas.  There 
should  be  no  additional  expenditures 
involved  as  a  result. 

The  NPS  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quahty  of  the  human 
environment,  health  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  pubUc  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it: 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Envirocmiental  Policy  Act 
(NEPA)  by 

Departmental  regulations  in  516  DM  6 
(49  FR  21438),  As  such,  neither  an 


Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks:  Reporting  and  record 
keeping  requirement. 

In  consideration  of  the  foregoing.  36 
CFR  Chapter  1  is  amended  as  follows: 

PART  7— SPECUL  REGULATIONS. 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Autiiority:  16  U.S.C  1.  3.  9a,  482(kk  section 
7.96  also  issued  under  D.C  Code  8-137  (1981) 
and  D.C.  Code  40-721  (1981). 

2.  In  §  7.48,  by  adding  paragraph  (f)  to 
read  as  follows: 


§7.4« 
Area 


Lake  Mead  National  Recreation 


(f)  The  Superintendent  may  exempt 
motor  vessels  participating  in  a  regatta 
that  has  been  authorized  by  permit 
issued  by  the  Superintendent  from  the 
noise  level  limitations  imposed  by  S  3.7 
of  this  chapter. 
Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Date:  |une  17. 1988. 
(FR  Doc.  88-17796  Piled  8-S-86;  8:45  am] 

BILUNa  CODE  4310-nMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
|AD-FRL-3367-«] 

Standards  of  Performanca  for  Naw 
StatkHUHY  Sources;  Method  5F 
Amendment;  Addition  of  Barium- 
Ttiorin  Titration  Procadurs  for  Sulfates 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  amendment  was 
proposed  in  the  Federal  Register  on 

March  18. 1987  (52  FR  8476).  This  action 
would  promulgate  the  amended  method, 
which  would  allow  the  use  of  an 
alternative  analysis  (barium-thorin 
titration)  procedure  to  the  current 
analysis  (ion  chromatograph)  procedure. 
The  alternative  procedure  requires  a 
much  lower  capital  outlay  and  would 
increase  the  number  of  laboratories  that 
can  perform  Method  5F  analyses. 

EFFECTIVE  DATE:  August  8, 1988. 
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Under  section  307(b)(l]  of  the  Clean 
Air  Act,  judicial  review  of  the  actions 
taken  by  this  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
section  307(b)(2)  of  the  Clean  Air  Act, 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESS:  Docket.  Docket  No.  A-86-17. 
containing  supporting  information  used 
in  developing  the  promulgated  rule  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  South 
Conference  Center,  Room  4,  Waterside 
Mall,  401  M  Street  SW.,  Washington.  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gary  McAlister  or  Mr.  Roger  T. 
Shigehara,  Emission  Measurement 
Branch  (MD-19},  Emission  Standards 
and  Engineering  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541-2237. 
8UPPUEMENTARY  INFORMATION: 

I.  Background 

Method  5F  is  the  test  method  for 
measurement  of  nonsulfate  particulate 
matter  from  stationary  sources.  It  was 
proposed  on  May  29, 1985  (50  FR  21863). 
After  the  proposal  a  commenter 
requested  that  the  bariimi-thorin 
titration  procedure  be  included  in  the 
method  as  an  alternative.  The  primary 
reason  for  the  request  was  the 
substantially  lower  capital  cost  of  the 
equipment  used  in  the  titration 
procedure  as  opposed  to  the  cost  of  the 
ion  chromatograph  currently  specified  in 
Method  5F.  The  EPA  has  completed  the 
necessary  development  work  to  allow 
the  use  of  the  titration  procedure  as  an 
alternative  to  the  ion  chromatograph 
and  is  now  amending  Method  5F  to 
include  this  alternative  analysis 
procedure. 

This  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulations  nor  does  it  change  any 
emission  standard.  Rather,  the 
rulemaking  would  simply  amend  test 
procedures  associated  with  emission 
measurement  requirements  that  would 
apply  irrespective  of  this  rulemaking. 

II.  Public  Participation 

The  test  method  was  proposed  in  the 
Federal  Register  on  March  18. 1987  (52 


FR  8476).  To  provide  interested  persons 
the  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rules,  a  public  hearing  was 
scheduled  for  May  4, 1987,  at  the 
Research  Triangle  Park,  North  Carolina, 
but  no  one  wished  to  make  an  oral 
presentation.  The  public  comment 
period  was  from  March  18, 1987,  to  June 
1, 1987.  One  comment  letter  was 
received. 

in.  Significant  Conunents  and  Changes 
to  the  Proposed  Test  Method 

One  comment  letter  containing  a 
single  comment  was  received.  The 
commenter  thought  that  the  blank 
determination  should  be  performed  on  a 
blank  of  the  same  volume  as  the 
samples  being  processed  rather  than  500 
ml  as  currently  specified.  The  procedure 
has  been  changed  to  reflect  this. 

IV.  Administrative 

The  docket  is  an  organized  and 
complete  Hie  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  Hie,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industries  involved  to  identify  readily 
and  locate  documents  so  that  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  statement  of  basis  and  purpose  of 
the  proposed  and  promulgated  test 
methods  and  EPA  responses  to 
significant  comments,  the  contents  of 
the  docket  will  serve  as  the  record  in 
case  of  judicial  review  [section 
307(d)(7)(a)). 

Miscellaneous 

The  rulemaking  does  not  impose  any 
additional  emission  measurement 
requirements  on  facihties  affected  by 
this  rulemaking.  Rather,  this  rulemaking 
amends  the  test  method  to  which  the 
affected  facilities  are  already  subject. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
it  will  not  result  in  a  major  increase  in 
costs  or  prices;  and  there  will  be  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 


Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  attached 
rule,  if  promulgated,  will  not  have  any 
economic  impact  on  small  entities 
because  no  additional  costs  will  be 
incurred. 

List  of  Subjects  in  40  CFR  Part  80 

Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements, 
Incorporation  by  reference,  and 
Petroleum  refineries. 

Date:  August  1. 1988. 
Lee  M.  Thomas, 
Administrator. 

40  CFR  Part  60,  Method  5F  of 
Appendix  A,  is  amended  as  follows: 

PART  60— [AMENDED] 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  Sections  101.  111.  114. 116.  and 
301  of  the  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401.  7411,  7414.  7416,  7601). 

2.  Method  5F  of  Appendix  A  is 
amended  by  redesignating  the  current 
section  7  as  section  8  and  by  adding  a 
new  section  7  to  read  as  follows: 

Appendix  A — Reference  Methods 


Metttod  5F— Determination  of  Nonsulfate 
Particulate  Matter  From  Stationary  Sources 

***** 

7.  Alternative  Procedures 

7.1  The  following  procedure  may  be  used 
as  an  alternative  to  the  procedure  in  Section 
4.3. 

7.1.1  Apparatus.  Same  as  for  Method  6, 
Sections  2.3.3  to  2.3.6  with  the  following 
additions. 

7.1.1.1  Beakers.  2S0-ml,  one  for  each 
sample,  and  600-mI. 

7.1.1.2  Oven.  Capable  of  maintaining 
temperatures  of  75  ±  5  X  and  105  ±5  °C. 

7.1.1.3  Buchner  Funnel. 

7.1.1.4  Glass  Columns.  25-mm  x  305-mm 
(1-in.  X  12-in.)  with  Teflon  stopcock. 

7.1.1.5  Volumetric  Flasks.  50-ml  and  500- 
ml,  one  set  for  each  sample,  and  100-ml.  200- 
ml,  and  1000-ml. 

7.1.1.6  Pipettes.  Two  20-ml  and  one  200- 
ml,  one  set  for  each  sample,  and  5-ml. 

7.1.1.7  Filter  Flasks.  500-ml. 

7.1.1.8  Polyethylene  Bottle.  500-ml.  one  for 
each  sample. 

7.1.2  Reagents.  Same  as  Method  6, 
Sections  3.3.2  to  3.3.5  with  the  following 
additions: 

7.1.2.1  Water,  Ammonium  Hydroxide,  and 
Phenolphthalein.  Same  as  Sections  3.2.1.  3.2.5, 
and  3.2.6  of  this  method,  respectively. 

7.1.2.2  Filter.  Glass  fiber  to  fit  Buchner 
funnel. 

7.1.2.3  Hydrochloric  Acid  (HCl),  1  M.  Add 
8.3  ml  of  concentrated  HCl  (12  M]  to  50  ml  of 
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water  in  a  100-ml  volumetric  flask.  Dilute  to 
100  ml  with  water. 

7.1.2.4  Glass  Wool. 

7.1.2.5  Ion  Exchange  Resin.  Strong  cation 
exchange  resin,  hydrogen  form,  analytical 
grade. 

7.1.2.6  pH  Paper.  Range  of  1  to  7. 
7.1.3     Analysis. 

7.1.3.1     Ion  Exchange  Column  Preparation. 
Slurry  the  resin  with  1  M  HCl  in  a  250-ml 
beaker,  and  allow  to  stand  overnight.  Place 
2.5  cm  (1  in.)  of  glass  wool  in  the  bottom  of 
the  glass  column.  Rinse  the  slurried  resin 
twice  with  water.  Resuspend  the  resin  in 
water,  and  pour  sufficent  resin  into  tJbe 
column  to  make  a  bed  5.1  cm  (2  in.)  deep.  Do 
not  allow  air  bubbles  to  become  entrapped  in 
the  resin  or  glass  wool  to  avoid  channeling, 
which  may  produce  erratic  results.  If 
necessary,  stir  the  resin  with  a  glass  rod  to 
remove  air  bubbles,  after  the  column  has 
been  prepared,  never  let  the  liquid  level  fall 
below  the  top  of  the  upper  glass  wool  plug. 
Place  a  2.5-cm  (1-in.)  plug  of  glass  wool  on 
lop  of  the  resin.  Rinse  the  column  with  water 
until  the  eluate  gives  a  pH  of  5  or  greater  as 
measured  with  pH  paper. 

7.1  J.2    Sample  Extraction.  Follow  the 
procedure  given  in  Section  4.3.1  except  do  not 
dilute  the  sample  to  500  ml. 

7.1.3.3    Sample  Residue.  Place  at  least  one 
clean  glass  fiber  filter  for  each  sample  in  a 
Buchner  funnel,  and  rinse  the  filters  with 
water.  Remove  the  Alters  from  the  funnel. 
and  dry  them  in  an  oven  at  105  ±  5  'C:  then 
cool  in  a  desiccator.  Weigh  each  filter  to 
constant  weight  according  to  the  procedure  in 
method  5.  Section  4.3.  Record  the  weight  of 
each  filter  to  the  nearest  0.1  mg. 

Assemble  the  vacuum  filter  apparatus,  and 
place  one  of  the  clean,  tared  glass  fiber  filters 
in  the  Buchner  funnel.  Decant  the  liquid 
portion  of  the  extracted  sample  (Section 
7.1.3.2)  through  the  tared  glass  fiber  filter  into 
a  clean,  dry,  500-ml  filter  flask.  Rinse  all  the 
particulate  matter  remaining  in  the 
volumetric  flask  onto  the  glass  fiber  filter 
with  water.  Rinse  the  particulate  matter  with 
additional  water.  Transfer  the  filtrate  to  a 
500-ml  volumetric  flask,  and  dilute  to  500  ml 
with  water.  Dry  the  filter  overnight  at  105  ±  5 
°C,  cool  in  a  desiccator,  and  weigh  to  the 
nearest  0.1  mg. 

Dry  a  250-ml  beaker  at  75  ±  5  'C.  and  cool 
in  a  desiccator  then  weigh  to  constant  weight 
to  the  nearest  0.1  mg.  Pipette  200  ml  of  the 


filtrate  that  was  saved  into  a  tared  250-ml 
beaker  add  five  drops  of  phenolphtahalein 
indicator  and  sufficient  concentrated 
ammonium  hydroxide  to  turn  the  solution 
pink.  Carefully  evaporate  the  contents  of  the 
beaker  to  dryness  at  75  ±  5  °C.  Check  for 
dryness  every  30  minutes.  Do  not  continue  to 
bake  the  sample  once  it  has  dried.  Cool  the 
sample  in  a  desiccator,  and  weigh  to  constant 
weight  to  the  nearest  0.1  mg. 

7.1.3.4  Sulfate  Analysis.  Adjust  the  flow 
rate  through  the  ion  exchange  column  to  3 
ml/min.  Pipette  a  20-ml  aliquot  of  the  filtrate 
onto  the  top  of  the  ion  exchange  column,  and 
collect  the  eluate  in  a  50-ml  volumetric  flask. 
Rinse  the  column  with  two  15-ml  portions  of 
water.  Stop  collection  of  the  eluate  when  the 
volume  in  the  flask  reaches  50-ml.  Pipette  a 
20-ml  aliquot  of  the  eluate  into  a  250-ml 
Erlenmeyer  flask,  add  80  ml  of  100  percent 
isopropanol  and  two  to  four  drops  of  thorin 
indicator,  and  titrate  to  a  pink  end  point 
using  0.0100  N  barium  perchlorate.  Repeat 
and  average  the  titration  volumes.  Run  a 
blank  with  each  series  of  samples.  Replicate 
titrations  must  agree  within  1  percent  or  0.2 
ml.  whichever  is  larger.  Perform  the  ion 
exchange  and  titration  procedures  on 
duplicate  portions  of  the  filtrate.  Results 
should  agree  within  5  percent  Regenerate  or 
replace  the  ion  exchange  resin  after  20 
sample  aliquotes  have  been  analyzed  or  if  the 
end  point  of  the  titration  becomes  unclear. 

Note:  Protect  the  OJnoo  N  barium 
perchlorate  solution  from  evaporation  at  all 
limes. 

7.1.3.5  Blank  Determination.  Begin  writh  a 
sample  of  water  of  the  same  volume  as  the 
samples  being  processed  and  carry  it  through 
the  analysis  steps  described  in  Sections 
7.1.3.3  and  7.1.3.4.  A  blank  value  larger  that  5 
mg  should  not  be  subtracted  from  the  final 
particulate  mailer  mass.  Causes  for  large 
blank  values  should  be  investigated  and  any 
problems  resolved  before  proceeding  with 
further  analyses. 

7.1.4  Calibration.  Calibrate  the  barium 
perchlorate  solutions  as  in  Method  6,  Section 
5.5. 

7.1.5  Calculations. 

7.1.5.1     Nomenclature.  Same  as  Section  6.1 
with  the  following  additions: 

m,  =  Mass  of  clean  analytical  filter,  mg. 
ma  =  Mass  of  dissolved  particulate  matter, 
mg. 


m,  =  Mass  of  beaker  and  dissolved 

particulate  matter  after  evaporation  of 

filtrate,  mg. 
mp  =  Mass  of  insoluble  particulate  matter. 

mg 
m,  =  Mass  of  analytical  filter,  sample  filter. 

and  insoluble  particulate  matter,  mg. 
niM,  =  Mass  of  nonsulfate  particulate  matter 

in  blank  sample,  mg. 
N  =  Normality  of  ba(Cl04)i  titrant.  meq/ml. 
V,  =  Volume  of  aliquot  taken  for  titration,  20 

ml. 
V,  =  Volume  of  titrant  used  for  titration 

blank.  mL 
V^  =  Volume  of  filtrate  evaporated,  200ml 
V,  =  Volume  of  eluate  collected.  50  ml. 
V,  =  Volume  of  extracted  sample.  500  ml. 
V,  =  Volume  of  filtrate  added  to  ion 

exchange  column.  20  ml. 
V,  =  Volume  of  Ba(Cl04)s  titrant,  ml. 
W  =  Equivalent  weight  of  ammonium 

sulfate,  66.07  mg/meq. 
7.1.5.2    Mass  of  Insoluble  Particulate 
Matter. 


mp  —  m,  —  m,  —  mj 


Eq.  5F^ 


7.1.5.3  Mass  of  Dissolved  Particulate 
Matter. 


m^  =  (m,  -  Mfc) 


V, 


Eq.  5F-5 


7.1.5.4  Mass  of  Ammonium  Sulfate. 


(V.-VJ  N  W  V.  V, 

m,  =      -— *- 

V.V, 


Eq.  5F-6 


7.1.5.5  Mass  of  Nonsulfate  Particulate 
Matter. 


m„  =  mp-^ma-  m,- m^ 
8.  Bibliography 


Eq.  5F-7 


*  * 
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This  section  of  th«   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  nifes  and 
regulations.  The  purpose  of  these  notices 
is  to  grve  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  430  and  534 

Pay  and  Performance  Under  the 
Senior  Executive  Service 

agency:  Office  of  Personnel 
MauageiTient. 

ACnON:  Proposed  rule. 

SUMliAllV:  OPM  is  issuing  proposed 
regulations  on  Senior  Executive  Service 
(SES)  pay  and  performance.  The 
regulations  establish  requirements 
necessary  to  apply  consistently  and 
equitably  the  SES  pay  provisions  of  the 
Civil  Service  Reform  Act  of  1978.  as 
amended.  In  particular,  the  regulations 
focus  on  setting  individual  basic  pay 
under  the  SES  and  implementing  the 
statutory  provisions  on  aggregate 
compensation.  They  attempt  to  provide 
as  much  flexibility  to  agencies  as 
possible  under  the  statutory  provisions 
while  providing  adequate  protections  for 
career  appointees.  The  regulations 
would  also  permit  more  flexibility  on  the 
part  of  agencies  in  operating  their  SES 
performance  appraisal  systems  by 
revising  current  requirements  on  the 
number  of  SES  summary  rating  levels 
and  the  ending  date  of  the  SES 
performance  appraisal  period. 

DATES:  Comments  will  be  considered  if 
received  no  later  than  October  7. 1988. 

ADOllESS:  Send  or  deliver  written 
comments  to  the  Director,  Office  of 
Executive  Personnel,  Office  of  Executive 
Administration,  Office  of  Personnel 
Management,  Room  6R48, 1900  E  Street. 
NW.,  Washington.  DC  20415. 

FOR  mfrrHER  infommation  contact. 

Neal  Harwood.  (202)  632-4625. 

SUPKCMCNTARV  INFORMATION:  These 
proposed  regulations  revise  current 
regulations  on  SES  pay  and  performance 
to  fully  implement  the  provisions  of  the 
Civil  Service  Reform  Act  (CSRA)  of  1978 
(Pub.  L  95-454).  as  amended,  in  as 
flexible  a  manner  as  possible. 


(1)  Pay  Under  the  Senior  Executive 
Service  (Part  534,  Subpart  D) 

Since  the  passage  of  the  CSRA,  policy 
on  the  administration  of  pay  for  the  SES 
has  evolved  from  decisions  on  specific 
issues  and  OPM  responses  to  individual 
agency  inquiries.  Additional  changes 
have  resulted  from  enactment  of  Pub.  L 
98-615  on  November  8. 1984.  The  pay 
provisions  of  this  law  were  effective 
February  6, 1985.  These  regulations 
would  implement  the  new  law.  codify 
interpretations  of  previous  law,  and 
incorporate,  or  change  where  necessary, 
current  regulations  at  5  CFR  Part  534. 
Subpart  D.  They  provide  a  basis  for 
consistent  and  equitable  application  of 
the  provisions  of  the  CSRA  and  Pub.  L. 
98-615.  The  statutory  authority  for  these 
regulations  may  be  found  in  5  U.S.C. 
5382,  5383.  and  5385. 

Under  the  SES.  which  is  a  gradeless 
system,  management  officials  enjoy 
considerable  latitude  to  use  pay  flexibly. 
Before  CSRA,  the  specific  grades  to 
which  positions  were  classified  (e.g., 
GS-16, 17, 18)  most  often  determined  the 
differences  in  pay  among  employees. 
CSRA  removed  this  automatic  linkage. 
Thus,  managers  may  use  pay  as  an 
inducement  in  recruiting,  as  a  means  to 
recognize  organizational  hierarchy  and 
the  responsibility  of  positions,  as  a 
reward  for  good  performance,  or  as  an 
incentive  to  improve  poor  performance. 
These  regulations  are  written  to 
optimize  this  flexibility  and,  at  the  same 
time,  ensure  against  arbitrary  decisions. 
The  regulations  help  assure  the  public 
and  the  workforce  that  pay  decisions 
are  made  in  a  reasonable  manner  and 
are  based  upon  sound  management 
principles. 

Pay  Setting  Upon  Initial  Appointment 
and  While  in  the  SES 

Under  5  U.S.C.  5383(c),  pay  for  SES 
members  may  be  adjusted  only  once  in 
a  12-month  period  by  an  appointing 
authority.  The  change  made  by  the 
President  in  the  salary  attached  to  each 
pay  rate  is  not  considered  a  pay 
adjustment  for  the  purpose  of  this 
restriction.  A  number  of  questions  have 
arisen,  however,  over  whether  other 
actions  affecting  an  individual's  pay  are 
considered  adjustments  and  thus  subject 
to  the  12-month  waiting  period. 

The  proposed  regulations  at  §  534.401 
(b)  and  (c)  provide  that  pay  upon  initial 
SES  appointment  may  be  set  at  any  ES 
rate  and  clarify  that  this  pay  setting 


action  is  considered  a  pay  adjustment. 
Therefore,  for  example,  if  an  individual 
is  appointed  to  the  SES  as  an  ES-2,  that 
pay  rate  could  not  be  changed  for  12 
months.  When  the  rate  is  changed  (e.g.. 
to  ES-3),  the  individual  would  have  to 
begin  a  new  12-month  waiting  period 
before  being  eligible  for  another  change. 

The  12-month  restriction  is  not 
applicable  if  the  individual  transfers 
between  agencies  because  the 
individual  is  now  under  a  new 
appointing  authority,  who  can  set  pay  at 
any  SES  rate.  A  new  12-month  waiting 
period  would  begin,  however,  if  there  is 
a  change  in  the  ES  rate  upon  the 
transfer.  Pay  setting  upon  transfer  is 
clarified  in  the  proposed  §  534.401(d). 

The  provision  in  the  current  S  534.401 
that  restricts  the  reduction  of  an  SES 
member's  pay  to  no  more  than  one  rate 
in  a  12-month  period  is  retained  in  the 
proposed  §  534.401(c)(3),  which  also 
incorporates  the  requirement  in  5  U.S.C. 
5383(d)  that  career  SES  members  be 
given  IS-days'  advance  notice  when  pay 
is  to  be  reduced. 

There  is  no  restriction  on  the  number 
of  rates  that  pay  may  be  adjusted 
upwards  at  one  time. 

The  current  S  534.402  restrictions  on 
reducing  the  pay  of  SES  members  who 
converted  to  the  SES  under  Subpart  C  of 
Part  317  are  continued  in  the  proposed 
S  534.401(f). 

Pay  Setting  Following  Break  in  SES 
Service 

The  proposed  regulations  at 
§  534.401(e)(1)  provide  that  if  there  is  a 
break  in  SES  service  of  more  than  30 
days,  pay  may  be  set  at  any  rate  upon 
reappointment  to  the  SES.  A  new  12- 
month  waiting  period  begins  upon  the 
reappointment  action. 

The  proposed  S  534.401(e)(2), 
however,  provides  that  if  a  career  senior 
executive  elected  to  retain  SES  pay 
while  serving  under  a  Presidential 
appointment  with  Senate  confirmation, 
pay  may  not  be  adjusted  upon 
reinstatement  to  the  SES  unless  12 
months  have  elapsed  since  the 
individual's  last  pay  adjustment.  If  the 
executive  did  not  elect  to  retain  SES 
pay,  pay  may  be  set  at  any  rate  upon 
reinstatement. 

Restrictions  on  Aggregate 
Compensation 

The  proposed  regulations  at 
S  534.402(a)  define  an  individual's 
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aggregate  compensation  to  consist  of 
basic  pay,  performance  awards. 
Presidential  rank  awards,  and 
physicians  comparability  allowances. 
In  accordance  with  5  U.S.C.  5383(b). 
the  regulations  at  S  534.402(b)  state  that 
an  individual's  aggregate  compensation 
may  not  exceed  the  Executive  Level  1 
pay  rate  in  effect  at  the  end  of  that  fiscal 
year.  For  example,  if  an  executive 
received  a  distinguished  rank  award  of 
$20,000  in  FY  1987.  had  basic  pay  that 
equaled  $75,000.  and  received  $10,000  in 
physicians  comparability  allowance,  the 
executive's  aggregate  compensation  for 
the  fiscal  year  would  be  $105,000.  The 
pay  rate  for  Executive  Level  I  at  the  end 
of  FY  1987,  however,  was  only  $99,500. 
Therefore,  as  a  result  of  the  rank  award, 
the  executive  would  have  surplus 
compensation  of  $5,500  that  could  not  be 
paid  during  FY  1987. 

Note. — As  in  the  example  here,  if  either  a 
performance  award  or  a  rank  award  would 
cause  the  executive's  aggregate 
compensation  to  exceed  the  Executive  Level  I 
ceiling  by  the  end  of  the  fiscal  year,  the 
excess  amount  is  withheld  from  the  award, 
rather  than  from  the  individual's  basic  salary. 

Before  the  changes  made  by  Pub.  L 
98-615,  the  executive  would  have  lost 
the  $5,500  surplus.  Based  on  the  law, 
however,  proposed  §  534.402(c)  provides 
that— 

(a)  Any  surplus  compensation  (i.e., 
compensation  in  excess  of  the  Executive 
Level  I  ceiling)  will  be  paid  in  a  lump 
sum  at  the  beginning  of  the  next  fiscal 
year.  In  this  case,  the  $5,500  would  be 
paid  at  the  beginning  of  FY  1988  and 
become  part  of  that  fiscal  year's 
aggregate  compensation.  (Note  that  if 
the  full  surplus  compensation  would 
cause  the  individual's  aggregate 
compensation  for  FY  1988  to  exceed  the 
Executive  Level  I  ceiling  for  that  year, 
then  the  individual  would  be  paid  only 
that  portion  of  the  surplus  compensation 
which  would  bring  him  to  the  ceiling; 
and  the  remainder  would  be  paid  at  the 
beginning  of  FY  1989.) 

(b)  The  individual  is  still  entitled  to 
any  surplus  amount  in  case  of 
separation  from  the  Federal  service  (e.g.. 
resignation  or  retirement),  or  acceptance 
of  a  position  outside  the  SES  (e.g.,  at 
GS-15).  As  with  individuals  who  remain 
in  the  SES,  payment  may  not  be  made 
until  the  beginning  of  the  next  fiscal 
year  for  individuals  who  take  a  position 
outside  the  SES.  For  individuals  who 
leave  the  Federal  service,  or  who  die, 
payment  will  be  made  in  accordance 
with  §  534.402(c)(3).  The  requirement  for 
a  30-day  break  in  service  for  individuals 
who  separate  before  payment  may  be 
made  is  to  prevent  an  individual  from 
retiring  or  resigning  solely  to  receive  the 


payment  and  then  being  immediately 
reemployed. 

(c)  If  the  individual  transfers  between 
agencies,  the  agency  the  individual  was 
in  at  the  time  the  surplus  amount  was 
created  is  responsible  for  paying  the 
amount  at  the  beginning  of  the  next 
fiscal  year.  For  example,  if  an  individual 
receives  a  rank  award  in  agency  A  in  FY 
1987.  and  there  is  a  surplus  amount  of 
$5,500.  but  transfers  to  agency  B,  agency 
A  must  pay  the  $5,500  when  FY  1988 
begins.  This  provision  is  based  on  the 
principle  that  the  agency  which  creates 
the  obligation  should  be  responsible  for 
paying  it.  Note  that  although  payment  is 
made  by  agency  A.  agency  B  must  still 
keep  a  record  of  it  since  the  payment 
counts  against  the  aggregate 
compensation  for  the  new  fiscal  year. 

(2)  Performance  Appraisal  for  the  Senior 
Executive  Service  (Part  430,  Subpart  C) 

Final  SES  performance  appraisal 
regulations  were  issued  in  1986.  Based 
on  experience  operating  under  those 
regulations,  two  changes  are  being 
proposed.  The  first  change  would 
eliminate  the  requirement  for  five 
summary  rating  levels.  The  CSRA  (5  ^ 
U.S.C.  4314(a))  required  only  three  levels 
(unsatisfactory,  minimally  satisfactory, 
and  fully  successful);  and  until  the  1986 
regulations,  agencies  had  the  option  of 
determining  whether  to  have  additional 
levels.  We  believe  this  option  should  be 
returned  to  agencies,  and  the  proposed 
regulations  would  allow  agencies  to 
have  a  three,  four,  or  five-level  system. 

The  second  change  would  eliminate 
the  requirement  that  SES  appraisal 
periods  end  between  June  30  and 
September  30.  Again,  this  requirement 
was  added  by  the  1986  regulations,  but 
is  not  required  by  law. 

One  other  change  was  considered,  but 
is  not  being  proposed.  Under  5  U.S.C. 
4312(b)(3),  an  SES  member  is  entitled  to 
have  a  supervisor's  rating  reviewed  by 
an  employee  in  a  higher  level  in  the 
agency  before  the  rating  becomes  final. 
Section  430.30e(a)(3)  of  the  current 
regulations  requires  that  the  review  take 
place  before  review  by  the  agency 
Performance  Review  Board  (PRB).  Some 
agencies  have  suggested  that  the 
regulation  be  changed  so  that  agencies 
could  provide  the  higher  level  review 
after,  rather  than  before,  the  PRB  acts.  In 
our  view,  the  intent  of  the  statutory 
provision  was  to  have  the  higher  level 
reviewer's  comments  available  for 
consideration  by  the  PRB.  Therefore,  no 
change  is  being  proposed  in  the 
regulations.  Nevertheless,  it  should  be 
noted  that  under  the  current  regulations, 
those  agencies  that  want  to  provide  a 
higher  level  review  after  PRB  action,  in 
addition  to  before,  may  do  so. 


E.0. 12291.  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  deals  with  the  SES  employees 
of  the  Federal  Government. 

List  of  Subjects 

5  CFR  Part  430 

Administrative  practice  and 
procedure.  Government  employees. 

5  CFR  Part  534 

Government  employees.  Wages. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer, 
Director. 

Accordingly,  OPM  is  proposing  to 
amend  5  CFR  Part  430  and  5  CFR  Part 
534  as  follows: 

PART  430— PERFORMANCE 
MANAGEMENT 

1.  The  authority  citation  for  Part  430 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  chapters  43.  45.  53,  and 

54. 

2.  Section  430.304(g)  is  revised  to  read 
as  follows: 

§  430.304    SES  perfonnance  appraisal 
systems. 

*  *  •  «  • 

(g)  Each  SES  appraisal  system  shall 
provide  for  at  least  three  and  not  more 
than  five  summary  rating  levels.  The 
rating  levels  must  include  an 
"Unsatisfactory"  level,  a  "Minimally 
Satisfactory"  level,  and  a  "Fully 
Successful"  level.  Agencies  may  also 
establish  up  to  two  levels  which  are 
above  "Fully  Successful."  For  purposes 
of  this  subpart,  "Unsatisfactory"  is 
referred  to  as  level  1,  "Minimally 
Satisfactory"  is  level  2.  and  "Fully 
Successful"  is  level  3.  A  level  one  level 
above  "Fully  Successful"  is  level  4.  and 
a  level  two  levels  above  "Fully 
Successful"  is  level  5. 

*  *  *  *  • 

3.  Section  430.305(a)(1)  is  revised  to 
read  as  follows: 

§  430.305    Appraisal  Of  performance. 

(a)  Appraisal  period.  (1)  Each  agency 
appraisal  system  shall  establish  an 
official  appraisal  period  for  which  a 
rating  of  record  shall  be  prepared. 
Employees  shall  be  given  a  rating  of 
record  at  least  annually.  Systems  shall 
provide  for  preparing  a  summary  rating 
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when  an  executive  changes  positions 
during  the  appraisal  period,  if  the 
executive  has  served  for  the  minimum 
appraisal  period  in  the  position  from 
which  he/she  has  changed;  agency  SES 
Performance  Management  Plan(sJ  must 
describe  how  these  ratings  will  be  taken 
into  consideration  in  deriving  the  next 
rating  of  record.  A  summary  rating 
prepared  when  an  executive  changes 
positions  during  the  appraisal  period 
shall  not  be  considereid  an  initial  rating. 


PART  534— PAY  UNDER  OTHER 
SYSTEMS 

1.  The  authority  citation  for  Part  534  is 
revised  as  set  forth  below: 

Authority:  5  U.S.C  1104.  5351.  5352,  5353. 
5361.  5383,  5384,  5385,  and  5541. 

2.  Sections  534.401  and  534.402  of 
Subpart  D  are  revised  to  read  as 
follows: 

Subpart  D— Pay  Under  the  Senior 
Executive  Service 


§  534.401 
individual  baste  pay. 

(a)  Definitions.  In  this  subpart: 

(1)  "Senior  executive"  means  a 
member  of  the  Senior  Executive  Service 
(SES). 

(2)  "Agency"  means  an  executive 
agency  or  military  department,  as 
defined  by  5  U.S.C.  105  and  102. 

(3)  "ES  rate"  means  one  of  the  five  or 
more  rates  of  basic  pay  established  by 
the  President  under  5  U.S.C.  5382  for  the 
SES. 

(b)  Setting  pay  upon  initial 
appointment. 

An  appointing  authority  may  set  the 
pay  of  a  new  appointee  into  the  SES  at 
any  ES  rate. 

(c)  Adjusting  pay  while  in  the  SES.  (1) 
An  appointing  authority  may  adjust  the 
pay  for  a  senior  executive  no  more  than 
once  in  any  12-month  period.  A  pay 
adjustment  includes: 

(i)  The  assignment  of  an  ES  rate  upon 
initial  appointment  to  the  SES; 

(ii)  The  change  from  one  ES  rate  to 
another  while  employed  in  the  SES:  or 

(iii)  The  assignment  of  an  ES  rate 
upon  reappointment  to  the  SES 
following  a  break  in  SES  service  of  more 
than  30  days. 

(2)  An  appointing  authority  may  raise 
the  pay  for  a  senior  executive  any 
number  of  ES  rates  at  the  time  of 
adjustment. 

(3)  An  appointing  authority  may  lower 
the  pay  for  a  senior  executive  only  one 
rate  at  the  time  of  adjustment.  A  career 
senior  executive  must  be  provided  a  15- 
day  written  notice  before  a  pay 
reduction. 


(d)  Setting  pay  upon  transfer.  An 
appointing  authority  may  set  the  pay  of 
a  senior  executive  trajisfeiriog  from 
another  agency  at  any  ES  rate. 

(e)  Setting  pay  folJowing  a  break  in 
SES  service.  (1}  General.  An  appointing 
authority  may  set  the  pay  of  a  former 
senior  executive  at  any  ES  rate  upon 
reappointment  if  there  has  been  a  break 
in  SES  service  of  more  than  30  days  or  if 
the  reappointment  is  in  a  different 
agency. 

(2)  Reinstatement  from  a  Presidential 
appointment  requiring  Senate 
confirmation.  If  a  former  career  senior 
executive  elected  under  5  CFR 
317.801(b]  to  remain  subject  to  SES  pay 
provisions  while  serving  under  the 
Presidential  appointment,  pay  may  be 
adjusted  upon  reinstatement  to  the  SES 
only  if  12  months  have  elapsed  since  the 
last  SES  pay  adjustment,  in  accordance 
with  paragraph  (c)  of  this  section.  If  the 
former  senior  executive  did  not  elect  to 
remain  subject  to  the  SES  pay 
provisions  while  serving  imder  the 
Presidential  appointment,  pay  may  be 
set  at  any  ES  rate  upon  reinstatement. 

(f)  Restrictions  on  reducing  the  pay  of 
senior  executives  who  converted  under 
Sabpart  C  of  Part  317  of  this  chapter. 
The  ES  rate  of  a  senior  executive  who 
entered  the  SES  under  the  conversion 
provisions  of  Subpart  C  of  Part  317  of 
this  chapter  cannot  be  reduced,  during 
such  executive's  appointment  in  the 
SES,  below  the  basic  payable  salary  for 
that  individual  immediately  before 
converting  to  the  SES. 

§  534.402    Aggregate  compensation. 

(a)  Definition.  "Aggregate 
compensation"  consists  of  basic  pay, 
performance  awards,  Presidential  rank 
awards,  and  physicians  comparability 
allowances. 

(b)  Limitation  on  aggregate 
compensation.  No  senior  executive  may 
receive  in  any  fiscal  year  aggregate 
compensation  that  will  exceed  the 
payable  rate  in  effect  for  Level  I  of  the 
Executive  Schedule  as  of  the  end  of  the 
fiscal  year. 

(c)  Payment  of  amount  exceeding 
limitation  on  aggregate  compensation. 
(1)  Any  excess  amount  that  cannot  be 
paid  to  a  senior  executive  during  a  fiscal 
year  because  of  the  limitation  under 
paragraph  (bj  of  this  section  will  be  paid 
to  that  individual  in  a  lump  sum  at  the 
beginning  of  the  following  fiscal  year, 
even  if  the  individual  is  no  longer  in  the 
SES.  The  amount  so  paid  will  then  be 
considered  part  of  the  aggregate 
compensation  for  the  new  fiscal  year. 

(2)  If  a  senior  executive  transfers  to  a 
different  Federal  agency  or  lea\'es  the 
Federal  service,  the  agency  responsible 
for  making  the  payment  is  the  agency 


that  employed  the  executive  at  the  time 
the  excess  amount  was  created. 

(3)  The  only  exceptions  to  waiting 
until  the  following  fiscal  year  to  make 
the  payment  of  the  excess  amount  are  as 
follows: 

(i)  If  a  senior  executive  dies.  Payment 
of  the  entire  excess  amount  will  be 
made  immediately  as  part  of  the 
settlement  of  accounts,  in  accordance 
with  5  U.S.C.  5582. 

(ii)  If  a  senior  executive  separates 
from  the  Federal  service.  Payment  will 
t)e  made  following  a  30-day  break  in 
service.  The  executive  shall  be  paid  any 
excess  amount  that  would  not  bring 
aggregate  compensation  for  the  Hscal 
year  above  the  Level  I  salary  rate 
anticipated  to  be  in  effect  on  the  last 
day  of  the  fiscal  year.  Any  additional 
excess  amount  shall  be  paid  at  the 
beginning  of  the  next  fiscal  year.  If  the 
executive  is  reemployed  in  the  Federal 
service  during  the  same  fiscal  year  as 
separation,  any  previous  payment  of  an 
excess  amount  shall  be  considered  part 
of  that  year's  aggregate  compensation 
for  applying  the  Level  I  limitation  for  the 
remainder  of  the  fiscal  year. 

[FR  Doc.  88-17776  Filed  8-5-88;  8;45  am] 
BILUNG  CODE  VOU^y-tt 


5  CFR  Part  890 

rcdeiil  Employees  lleaMi  Benefits 
Program— Opportunity  for  Certain 
Annuitants  to  fleein  oH 

AGENCV:  Office  of  Personnel 
Management. 

ACTION:  Proposed  regulations. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  to 
revise  its  Federal  Employees  Health 
Benefits  (FEHB)  Program  regulations  to 
permit  reenroUment  for  certain 
annuitants  who  are  entitled  to  Part  B  of 
Medicare  and  cancel  their  FEHB 
coverage  to  enroll  in  a  Medicare  risk  or 
cost  contract  under  Section  1876  of  the 
Social  Security  Act,  under  current 
regulations,  annuitants  cannot  (except 
under  very  Umited  circumstances) 
reenroll  in  the  FEHB  program  once  they 
cancel. 

We  believe  that  this  proposal  will 
result  in  a  savings  to  the  government 
and  to  the  annuitant  by  eliminating 
duplicative  premium  costs.  This 
reenroUment  opportunity  is  limited  to 
annuitants  who:  (1)  were  previously 
enrolled  in  FEHB,  (2)  dropped  the  FEHB 
coverage  to  enroll  in  a  Medicare  risk  or 
cost  plan,  and  (3)  subsequently  lost  the 
Medicare  risk  or  cost  plan  coverage  due 
to  either  a  move  out  of  the  plan 
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enrollment  area  or  discontinuance  of  the 
plan. 

DATE:  Comments  must  be  received  on  or 
before  October  7, 1988. 
ADDRESS:  Written  comments  may  be 
sent  to  Reginald  M.  Jones.  Jr.,  Assistant 
Director  for  Retirement  and  Insurance 
Policy,  Retirement  and  Insurance  Group. 
Office  of  Personnel  Management,  P.O. 
Box  57.  Washington.  DC  20044.  or 
delivered  to  OPM,  Room  4351, 1900  E 
Street  NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Smith,  (202)  632^1634. 
SUPPLEMENTARY  INFORMATION:  Under 
the  FEHB  law,  to  continue  FEHB 
coverage  after  retirement,  a  retiring 
employee  must  have  been  covered  by 
the  FEHB  Program  for  the  5  years  of 
service  immediately  before  retirement 
(or.  if  less  than  5  years,  for  all  periods  of 
service  during  which  he  or  she  was 
eligible  for  coverage).  The  law  requires 
that,  to  qualify  for  continued  FEHB 
coverage,  survivor  annuitants  must  be 
covered  as  family  members  when  the 
employee  or  annuitant  dies.  Continuous 
enrollment  after  retirement  has  been  a 
requirement  of  the  FEHB  Program  since 
its  inception  in  1960.  At  that  time,  the 
availability  of  other  federally-sponsored 
health  care  programs  for  annuitants  was 
a  rarity. 

Today,  the  Health  Care  Financing 
Administration  (HCFA)  of  the 
Department  of  Health  and  Human 
Services  offers  individuals  who  are 
entitled  to  Part  B  of  Medicare  an 
opportunity  to  obtain  comprehensive 
health  care  services  from  a  health  care 
organization  under  a  Medicare  risk  or 
cost  contract.  Under  these  contracts, 
HCFA  pays  the  contracting  organization 
a  monthly  capitation  payment  (or 
premium]  for  each  Medicare  enrollee, 
and  the  enrollee  may  also  pay  a  monthly 
premium.  Because  of  this  financing 
arrangement,  an  individual  may  be  able 
to  obtain  comprehensive  coverage  that 
equals  that  offered  under  the  FEHB 
program  at  a  lower  overall  premium  cost 
by  enrolling  in  a  Medicare  risk  or  cost 
contracting  organization. 

Some  annuitants  have  expressed 
interest  in  enrolling  in  a  Medicare  risk 
or  cost  contract  but  are  reluctant  to  drop 
their  FEHB  coverage  because  they 
cannot  (except  under  very  limited 
circumstances)  reenroll  in  the  FEHB 
program  once  they  cancel.  Those  who 
do  enroll  under  a  Medicare  risk  or  cost 
contract  and  maintain  their  FEHB  may 
be  paying  an  unnecessary  cost  by 
contributing  their  share  of  premiums  for 
FEHB  coverage  they  do  not  need.  This 
also  results  in  an  unnecessary 
government  expenditure,  since  a 
substantial  portion  of  each  total  FEHB 


premium  is  contributed  by  the 
Government.  We  are  therefore 
proposing  to  allow  annuitants  who 
cancel  their  FEHB  enrollment  for  the 
purpose  of  enrolling  in  a  Medicare  risk 
or  cost  contract  under  Section  1876  of 
the  Social  Security  Act  to  reenroll  in 
FEHB  upon  involuntary  loss  of  their 
Medicare  risk  or  cost  contract  coverage. 
We  believe  that  this  proposal  will  result 
in  a  savings  to  the  government  and  to 
the  annuitant  by  eliminating  duplicative 
premium  costs. 

An  important  factor  for  a  married 
annuitant  who  is  considering  enrolling 
in  a  Medicare  risk  or  cost  contract  is 
maintaining  continued  health  benefits 
coverage  for  his/her  spouse.  A  spouse 
who  is  not  eligible  for  Medicare  Part  B 
can  not  be  covered  by  a  Medicare  risk 
or  cost  contract.  If  this  is  the  case,  the 
annuitant  would  need  to  retain  FEHB 
coverage  for  the  spouse  (and/or 
children). 

Annuitants'  requests  to  their 
employing  office  to  cancel  their  FEHB 
enrollment  must  be  accompanied  by  a 
statement  that  they  are  cancelling  to 
enroll  in  a  plan  under  a  Medicare  risk  or 
cost  contract.  The  statement  must 
provide  the  effective  date  of  enrollment 
in  the  risk  or  cost  plan.  Failure  to 
provide  this  statement  could  result  in 
forfeiture  of  the  opportunity  to  reenroll 
in  FEHB  at  a  later  time. 

In  order  to  provide  uninterrupted 
health  benefits  coverage  for  those 
annuitants  who  enroll  in  a  Medicare  risk 
or  cost  contract,  we  are  proposing  that 
the  effective  date  of  FEHB  cancellation 
would  be  the  day  before  the  date  the 
Medicare  risk  or  cost  contract  coverage 
takes  effect,  as  shown  in  the  statement 
provided  by  the  annuitant. 

DisenroUment  from  the  Medicare  risk 
or  cost  plan  results  in  loss  of  coverage 
under  that  plan.  DisenroUment  may  be 
initiated  either  by  the  individual  or  by 
the  plan.  The  involuntary  disenrollment 
from  a  Medicare  risk  or  cost  plan,  and 
immediate  reenroUment  in  any  FEHB 
plan,  of  an  annuitant  may  be  required  or 
dictated  by  either  of  the  circumstances 
described  below: 
— The  enrollee  moves  out  of  the  plan 

enrollment  area. 
— The  plan  discontinues  or  loses  its 

Medicare  risk  or  cost  contract  for  any 

reason. 

An  enrolled  member  may  also 
voluntarily  disenroll  from  a  risk  or  cost 
plan  at  any  time  for  any  reason. 
However,  annuitants  who  voluntarily 
disenroll  will  not  be  allowed  back  into 
FEHB.  Therefore,  individuals  who  are 
considering  dropping  their  FEHB 
enrollment  should  be  mindful  of  the 
possible  consequences  of  that  action. 


For  example,  an  individual  may  decide 
to  disenroll  from  the  Medicare  risk  or 
cost  plan  because  their  favorite  doctor 
has  left  the  plan.  In  this  case,  the 
disenrollment  would  be  a  voluntary  one, 
and  the  annuitant  would  not  be  allowed 
to  reenroll  in  FEHB. 

In  order  to  reenroll  in  FEHB.  the 
annuitant  will  be  responsible  for 
notifying  his/her  employing  office  and 
providing  documentation  from  the 
Medicare  risk  or  cost  plan  confirming 
the  date  of  involuntary  disenrollment. 
The  reenroUment  in  FEHB  would  take 
effect  on  the  effective  date  of 
involuntary  disenrollment  from  the  plan 
as  shown  on  the  documentation  from  the 
plan. 

E.0. 12291,  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  relate  to  Federal 
employees  and  annuitants. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedures.  Government  employees. 
Health  insurance. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer, 
Director. 

Accordingly.  OPM  proposes  to  amend 
5  CFR  Part  890  as  follows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  Part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913:  Sec.  890.102  also 
issued  under  5  U.S.C.  1104. 

2.  Section  890.301  is  amended  by 
adding  paragraph  (g)(5)  as  follows: 

§  890.301    Opportunities  to  register  to 
enroll  and  cttange  enroiltnents. 

(g)  Loss  of  coverage  under  Federal 
programs.  *  *  * 

(5)(i)  An  employee  annuitant  who  had 
been  covered  under  this  part  since  his  or 
her  first  opportunity  to  enroll  or  for  the  5 
years  immediately  preceding  the 
commencing  date  of  annuity  payments, 
whichever  is  shorter,  or  a  survivor 
annuitant  who  had  been  enrolled  or  was 
otherwise  eligible  to  enroll  for  coverage 
under  this  part — who  cancels  enrollment 
for  the  purpose  of  enrolling  in  a 
Medicare  risk  or  cost  contract,  and  is 
subsequently  involuntarily  disenrolled 
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from  the  Medicare  risk  or  cost  contract 
(due  to  either  a  move  out  of  the  plan 
area  or  discxmtinuance  of  the  plan) — 
may  register  to  reenroH  in  self  alone  or 
in  self  and  family  coverage  under  this 
part. 

(ii)  Disenrollment  under  paragraph 
(g)(5)(i)  of  this  section  provides  an 
opportunity  to  reenroil  in  FEHB  at  any 
time  beginning  on  the  30th  day  before 
and  ending  on  the  31st  day  after  the 
disenrollment. 


3.  In  section  890.304,  paragraph  (d)  is 
amended  by  removing  the  last  sentence 
and  adding  the  two  sentences  set  forth 
below  at  the  end  of  the  paragraph. 

§  890.304    Termination  of  enrollment 
»         *         *         *         % 

[d]  CanceUation.  *  *  *  The 
cancellation  of  an  annuitant  who 
submits  documentation  that  the 
cancellation  is  for  the  purpose  of 
enrolling  in  a  Medicare  risk  or  cost 
contract  becomes  effective  on  the  day 
before  the  enroUnient  UT^der  the 
Medicare  risk  or  cost  contract  takes 
effect.  The  employee  or  annuitant  and 
his  or  her  family  members  are  not 
entitled  to  the  temporary  extension  of 
coverage  for  conversion  or  to  convert  to 
an  individual  contract  for  health 
benefits. 

4.  Section  890.306  is  amended  by 
redesignating  paragraph  (h)  as 
paragraph  (i)  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§«W.306    Effwilve  dates. 

*  *  *  *  « 

(h)  Reenwllmeat  of  annuitants.  The 
effective  date  of  an  annuitant's 
reenrollment  under  §  890.301(g)(5)  is  the 
date  of  disenrollment  from  the  Medicare 
risk  or  cost  plan,  as  shown  on  the 
documentation  from  the  plan. 
***** 

|FR  Doa  88-17777  Filed  8-5-88:  8:45  am| 
BILUNG  COOE  Oa^-SMI 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mark«Hng  Service 

7  CFR  Pvts  931  and  932 

Proposed  Expenses  and  Asseesroent 
Rate  for  Marketing  Order  Covering 
Fresh  Bartiett  Pears  Grown  in  Oregon 
and  Washington;  and  Propoaed 
increase  in  Fypenses  for  Martteting 
Order  Covering  Caiif  omia  Olives 

AOENCV:  Agricultural  Marketing  Service. 
USDA. 


ACTtON:  Proposed  rule. 


SUMMARY:  Tliis  proposed  rule  regarding 
fresh  Bartiett  pears  grown  in  Oregon 
and  Washington  and  California  olives 
would  authorize  expenditures  and 
establish  an  assessment  rate  under 
Marketing  Order  No.  931  for  the  1988-«9 
fiscal  period  established  for  that  order. 
The  proposal  is  needed  for  the 
Northwest  Fresh  Bartiett  Pear  Marketing 
Committee  established  imder  M.0. 931 
to  incur  operating  expenses  during  the 
1988-89  fiscal  period  and  to  collect 
funds  during  that  period  to  pay  those 
expenses.  This  would  faciHtate  program 
operations.  The  proposal  would  also 
authorixe  an  increase  in  expenditures 
for  the  California  Ohve  Committee 
established  under  Marketing  Order  Na 
932  for  the  1988  fiscal  year.  This 
increase  is  needed  to  cover  liability 
insurance  expenses  for  the  committee 
manager,  members,  alternates,  and 
administrative  assistant  and  to  fund  an 
additional  production  research  project. 
Funds  to  administer  these  programs  are 
derived  from  assessments  on  handlers. 

DATE:  Comments  must  be  received  by 
August  18. 198& 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS,  USDA  P.O. 
Box  96456.  Room  2085-8..  Washington. 
DC  20900-6456.  Conuneats  should 
reference  the  date  and  page  nnaiber  of 
this  issue  of  the  Fedacal  Ragistar  and 
will  be  8vailab4e  for  public  inspection  in 
the  Office  al  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Packnett.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  964S6.  Room  2525-S.  Washington. 
DC  20090-6458,  telephone  202^75-3862. 

SUPPLEMENTARY  INFORMATtON:  This  rule 
is  proposed  under  Marketing  Order  No. 
931  [7  CFR  Part  931]  regulating  the 
handling  of  fresh  Bartiett  pears  grown  in 
Oregon  and  Washington  and  Marketing 
Order  No.  932  [7  CFR  Part  932] 
regulating  the  handling  of  olives  grown 
in  California.  These  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  \7 
U.S.C.  601-674].  hereinafter  referred  to 
as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major^ 
rule  under  criteria  contained  therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regnlatory  Rexibitity  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 


considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  78  handlers 
of  fresh  bartiett  pears  and  seven 
handlers  of  California  olives  regulated 
under  their  respective  marketing  orders, 
and  approximately  1.390  olive  producers 
in  California  and  1.900  Bartiett  pear 
producers  in  Washington  and  Oregon. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2]  as  those 
having  annusl  gross  revenues  for  the  last 
three  years  of  less  than  $500,000.  and 
small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
of  Bartiett  pears  may  be  classified  as 
small  entities.  Most,  but  not  all.  of  the 
olive  producers  and  none  of  the  olive 
handlers  may  be  classified  as  small 
entities. 

Each  marketing  order  administered  by 
the  Department  of  Agriculture  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  for  approval.  The 
members  of  the  administrative 
committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas,  and  are 
thus  in  a  position  to  formulate 
app)Topriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
the  anticipated  expenses  by  the 
expected  shipments  of  the  commodity 
(i.e..  pounds,  tons,  boxes,  cartons,  etc). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committee  before  a  season 
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starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Northwest  Fresh  Bartlett  Pear 
Mariceting  Committee  met  July  11, 1988, 
and  unanimously  recommended  1988-89 
fiscal  period  expenditures  of  $53,800  and 
an  assessment  rate  of  $0,015  per  western 
standard  pear  box  of  assessable  pears 
shipped  under  M.O.  931.  In  comparison. 
1987-88  fiscal  period  budgeted 
expenditures  were  $56,656  and  the 
assessment  rate  was  the  same  as 
recommended  for  the  1988-89  fiscal 
period.  The  proposed  expenditures  are 
primarily  for  program  administration. 

Assessment  income  for  the  1988-89 
fiscal  period  is  expected  to  total  $41,508, 
based  on  the  shipment  of  2.767.200 
packed  boxes  of  pears.  Other  available 
funds  include  a  reserve  of  $51,468 
carried  into  this  Hscal  period,  and  $1,500 
in  miscellaneous  income  primarily  from 
interest  bearing  accounts. 

A  final  rule  establishing  expenses  in 
the  amount  of  $1,620,350  for  the 
California  Olive  Committee  for  the  fiscal 
year  ending  December  31, 1988,  was 
published  in  the  Federal  Register  on 
February  2. 1988  [53  FR  2824J.  That 
action  also  fixed  an  assessment  rate  of 
$23.92  per  ton  of  assessable  olives 
shipped  under  M.O.  932  to  be  levied  on 
handlers  during  the  1988  Hscal  year, 
ending  December  31, 1988. 

At  a  meeting  held  on  July  6, 1988,  the 
California  Olive  Committee  voted 
unanimously  to  increase  its  budget  of 
expenses  from  $1,620,350  to  $1,627,482. 
The  proposed  increase  is  needed  to 
cover  the  premiums  for  liability 
insurance  for  the  committee's  manager, 
members,  alternates,  and  administrative 
assistant,  and  to  fund  an  additional 
production  research  project  to  be  started 
during  the  1988  Hscal  period. 

No  change  in  the  assessment  rate  was 
recommended  by  the  committee. 
Adequate  funds  are  available  to  cover 
any  increase  in  expenses  resulting  from 
this  proposal. 

While  the  expenses  and  assessment 
rate  proposed  under  M.O.  931  and  the 
increase  in  expenses  proposed  under 
M.O.  932  would  impose  some  additional 
costs  on  Bartlett  pear  and  olive 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  signiHcantly  offset  by 
the  beneHts  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
signiHcant  economic  impact  on  a 


substantial  number  of  small  entities. 
Based  on  the  foregoing,  it  is  further 
found  and  detennined  that  a  comment 
period  of  less  than  30  days  is 
appropriate  because  the  budget  and 
assessment  rate  approvals  for  the  pear 
program  and  the  budget  increase  for  the 
olive  program  need  to  be  expedited.  The 
committees  need  to  have  sufficient 
funds  to  pay  their  expenses,  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjects     ' 

7  CFR  Part  931 

Marketing  agreements  and  orders, 
Bartlett  pears,  Oregon,  and  Washington. 

7  CFR  Part  932 

Marketing  agreements  and  orders, 
Olives,  California. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  a  new 
§  931.223  be  added  and  that  §  932.222  be 
amended  as  follows:  *% 

1.  The  authority  citation  for  7  CFR 
Parts  931  and  932  continues  to  read  as 
follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  801-674. 

2.  New  §  931.223  is  added  to  read  as 
follows: 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

§  931,223    Expenses  end  assessment  rat*. 

Expenses  of  $53,800  by  the  Northwest 
Fresh  Bartlett  Pear  Committee  are 
autbonzed.  and  an  assessment  rate  of 
$0,015  per  western  standard  pear  box  of 
assessable  pears  is  established,  for  the 
Hscal  period  ending  June  30, 1989. 
Unexpended  funds  from  the  1988-89 
Hscal  period  may  be  carried  over  as  a 
reserve. 

3.  Section  932.222  is  amended  as 
follows: 

PART  932— OLIVES  GROWN  IN 
CAUFORNIA 

§932.222    (Amended] 

Section  932.222  is  amended  by 
changing  "$1,620,350"  to  "$1,627,482". 

Dated:  August  3. 19ea 
Robert  C  Keeney. 

Deputy  Director,  Frvit  and  Vegetable 
Division. 

(FR  Doc.  88-17791  Filed  8-5-88;  8:43  am) 

BIUMG  COOE  S4W-02-M 


7  CFR  Part  1126 
IDA-88-114) 

Milk  in  the  Texas  Marketing  Area; 
Notice  of  Proposed  Suspension  of 
Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTKM:  Proposed  suspension  of  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposal  that  would 
continue,  for  the  months  of  August  1988 
through  July  1989,  a  suspension  of 
portions  of  the  pool  plant  and  producer 
milk  definitions  of  the  Texas  order.  The 
continuation  of  the  suspension  was 
requested  by  Associated  Milk 
Producers,  Inc.,  and  Mid-America 
Dairymen,  Inc.,  cooperative  associations 
that  represent  a  substantial  proportion 
of  the  producers  who  supply  milk  to  the 
market.The  requested  action  would 
continue  the  suspension  of  the  60- 
percent  dehvery  standard  for  pooling 
cooperative  association  plants,  the 
limitation  on  the  types  of  pool  plants  at 
which  milk  receipts  are  used  to 
determine  the  amount  of  milk  that  a 
cooperative  may  divert  to  nonpool 
plants,  and  the  limits  on  the  amount  of 
milk  that  a  pool  plant  operator  may 
divert  to  nonpool  plants.  In  addition,  the 
cooperatives  have  requested  that  the 
shipping  standards  for  pooling  supply 
plants  under  the  order,  and  the 
individual  producer  performance 
standards  that  must  be  met  to  be  eligible 
to  be  diverted  to  a  nonpool  plant,  also 
be  suspended  for  August  1988  through 
July  1989.  The  cooperatives  contend  that 
the  action  is  necessary  to  give  handlers 
the  flexibility  to  dispose  of  the  market's 
increasing  milk  supplies  without 
engaging  in  uneconomic  movements  of 
milk  solely  for  the  purpose  of  insuring 
that  dairy  farmers  who  have  historically 
supplied  the  Huid  milk  needs  of  the 
market  would  continue  to  have  their 
milk  pooled  and  priced  under  the  order. 
date:  Comments  are  due  on  or  before 
August  15, 1988. 

address:  Comments  (two  copies) 
should  be  filed  with  the  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2968.  South  Building.  P.O. 
Box  96456,  Washington,  DC  20090-6456. 
FOR  niRTMER  INFORMATION  CONTACT: 

John  F.  Borovies,  Marketing  Specialist 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2966,  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  447-2069. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
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impact  of  a  proposed  rule  on  small 
rntities.  Pursuant  to  5  U.S.C.  805(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  proposed  rule  has  been  reviewed 
under  Executiv  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Texas  marketing  area  is 
being  considered  for  the  months  of 
August  1988  through  July  1989: 

1.  In  §  1126.7(d)  introductory  text,  the 
words  "during  the  months  of  February 
through  July"  and  the  words  "under 
paragraph  (b)  or  (c)  of  this  section". 

2.  In  §  1126.7(e)  introductory  text,  the 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c)  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  form  of 
a  bulk  fluid  milk  product  at  pool  plants 
described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested". 

3.  In  §  1126.13.  paragraph  (e)(1). 

4.  In  §  1126.13(e)(2).  the  paragraph 
references  "(a),  (b).  (c).  and  (d)". 

5.  In  §  1126.13(e)(3),  the  sentence, 
"The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  pool  plant  during  the 
month  that  is  eligible  to  be  diverted  by 
the  plant  operator" 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch, 
Room  2968.  South  Building,  P.O.  Box 
96456,  Washington.  DC  20090-6456.  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  flitag  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 


required  procedures  and  include  August 
in  the  suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  action  would  continue, 
for  the  months  of  August  1988  through 
July  1989.  a  suspension  of  portions  of  the 
pool  plant  and  producer  milk  definitions 
of  the  Texas  order.  Specifically,  the 
action  would  continue  the  suspension  of 
the  60-percent  delivery  standard  for  pool 
plants  operated  by  cooperative 
associations,  the  restriction  on  the  types 
of  pool  plants  at  which  milk  must  be 
received  to  establish  the  maximum 
amount  of  milk  that  a  cooperative  may 
divert  to  nonpool  plants,  and  the  limits 
on  the  amount  of  milk  that  a  pool  plant 
operator  may  divert  to  nonpool  plants. 
In  addition,  the  action  would,  for  the 
same  time  period,  suspend  the  shipping 
standards  that  must  be  met  by  supply 
plants  to  be  pooled  under  the  order  and 
the  individual  producer  performance 
standards  that  must  be  met  in  order  for 
a  producer's  milk  to  be  eligible  for 
diversion  to  a  nonpool  plant. 

The  order  provides  for  pooling  a 
cooperative  association  plant  located  in 
the  marketing  area  if  at  least  60  percent 
of  the  producer  milk  of  members  of  the 
cooperative  association  is  physically 
received  at  pool  distributing  plants 
during  the  month.  Also,  a  cooperative 
association  may  divert  to  nonpool  plants 
up  to  one-third  of  the  amount  of  milk 
that  the  cooperative  causes  to  be 
physically  received  at  pool  distributing 
and  supply  plants  during  the  month.  In 
addition,  the  order  provides  that  the 
operator  of  a  pool  plant  may  divert  to 
nonpool  plants  not  more  than  one-third 
of  the  milk  that  is  physically  received 
during  the  month  at  the  handler's  pool 
plant.  The  suspension  would  inactivate 
the  60-percent  delivery  standard  for 
plants  operated  by  a  cooperative 
association,  allow  a  cooperative's 
deliveries  to  all  types  of  pool  plants  to 
be  included  as  a  basis  from  which  the 
diversion  allowance  would  be 
computed,  and  remove  the  diversion 
limitation  applicable  to  the  operator  of  a 
pool  plant.  Such  provisions  were 
suspended  during  March-July  1988. 

The  order  also  provides  for  regulating 
a  supply  plant  each  month  in  which  it 
ships  a  sufficient  percentage  of  its 
receipts  to  distributing  plants.  The  order 
provides  for  pooling  a  supply  plant  that 
ships  15  percent  of  its  milk  receipts 
during  August  and  December  and  50 
percent  of  its  receipts  during  September 
through  November  and  January.  A 
supply  plant  that  is  pooled  during  each 


of  the  immediately  preceding  months  of 
September  through  January  is  pooled 
under  the  order  during  the  following 
months  of  February  through  July  without 
making  qualifying  shipments  to 
distributing  plants.  The  requested 
suspension  would  remove  these 
performance  standards  during  August 
1988  through  July  1989  for  supply  plants 
that  were  regulated  under  the  Texas 
order  during  each  of  the  immediately 
preceding  months  of  September  through 
January. 

The  order  also  specifies  that  the  milk 
of  each  producer  must  be  physically 
received  at  a  pool  plant  each  month  in 
order  to  be  eligible  for  diversion  to  a 
nonpool  plant.  During  the  months  of 
September  through  January,  15  percent 
of  a  producer's  milk  must  be  received  at 
a  pool  plant  for  diversion  eligibility.  The 
suspension  would  remove  these 
requirements. 

The  continuation  of  the  current 
suspension,  as  well  as  the  additional 
suspension  of  the  supply  plant  and 
producer  performance  standards,  were 
requested  by  two  cooperative 
associations  (Associated  Milk 
Producers.  Inc.,  and  Mid-America 
Dairymen,  Inc.)  that  represent  a 
substantial  proportion  of  the  dairy 
farmers  who  supply  the  Texas  market. 
Associated  Milk  Producers  operates 
supply-balancing  plants  that  are  pooled 
under  the  order  and  Mid-America 
operates  a  supply  plant  in  southwestern 
Missouri  that  has  historically  been 
pooled  under  the  Texas  order.  The 
cooperatives  contend  that  the 
suspension  is  necessary  because  of 
increasing  production  by  Texas  dairy 
farmers.  The  cooperatives  indicate  that 
the  supplies  of  milk  are  more  than  ample 
to  meet  fluid  milk  needs  and  that 
significant  quantities  of  milk  will  have 
to  be  shipped  to  nonpool  plants  for  use 
in  manufactured  dairy  products.  In 
addition,  because  of  increases  in 
production  by  Texas  dairy  farmers,  the 
cooperatives  contend  that  it  is  unlikely 
that  additional  supplies  of  milk  from 
southwestern  Missouri  would  be 
necessary  to  meet  fluid  milk  needs. 
Because  of  the  increasing  production, 
the  cooperatives  contend  that  the 
suspension  is  necessary  to  give  handlers 
the  flexibility  to  dispose  of  excess  milk 
supplies  in  the  most  efficient  manner 
and  to  eliminate  costly  and  inefficient 
movements  of  milk  that  would  be  made 
solely  for  the  purpose  of  pooling  the 
milk  of  dairy  farmers  who  have 
historically  supplied  the  Texas  market. 

In  view  of  the  foregoing,  it  may  be 
appropriate  to  suspend  the 
aforementioned  provisions  of  the  Texas 
order. 
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List  of  Subjects  in  7  CFR  Part  1126 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1126  continues  to  read  as  follows: 

Authority:  Sec.  1-19,  Stat.  31,  as  amended; 
7  U.S.C.  601-674. 

Signed  at  Washington.  DC.  on  August.  3, 
1988. 

L.P.  Massaro 

Acting  Administrator. 

|FR  Doc.  88-17845  Filed  8-5-88;  8:45  amj 

BILUNG  CODE  3410-02-M 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  123 

Disaster  Loans 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  first  rule  proposed  here 
would  amend  the  disaster  loan 
regulaHon.  13  CFR  Ch.  I,  Part  123.  by 
authorizing  SBA  to  establish  a  flexible 
repayment  schedule  during  the  Hrst  two 
years  of  a  disaster  loan,  reflecting  the 
borrower's  ability  to  pay.  At  present, 
equal  monthly  payments  of  principal 
and  interest  are  required  beginning  Ave 
months  horn  the  date  of  the  note,  except 
for  borrowers  with  seasonal  or 
fluctuating  income.  The  other  rule 
proposed  here  would  harmonize  SBA's 
disaster  loan  making  authority  with  the 
Federal  Emergency  Management 
Administration's  (FEMA)  standard  flood 
insurance  policy.  FEMA's  policy  bars 
compensation  for  damage  to  or  loss  of  a 
building  and  its  contents,  located 
seaward  of  mean  high  tide,  or  entirely 
in,  on  or  over  water  if  such  building  was 
constructed  or  substantially  improved 
on  or  after  October  1, 1982.  Because  SBA 
does  not  make  disaster  loans  on 
property  located  in  special  flood  hazard 
areas  unless  the  property  is  covered  by 
flood  insurance  (if  available),  SBA 
proposes  to  bar  such  structures  from 
disaster  loan  eligibility,  if  constructed  or 
substantially  improved  on  or  after  the 
effective  date  of  this  regulation,  unless 
there  is  a  business  need  for  that  specific 
location. 

DATE:  Comments  must  be  received  on  or 
before  October  7. 198a 
ADDRESS:  Written  comments,  in 
duplicate,  may  be  sent  to  Bernard  Kulik, 
Deputy  Associate  Administrator  for 
Disaster  Assistance,  Small  Business 
Administration.  1441  L  Street,  NW.. 
Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT 
Bernard  Kulik,  Deputy  Associate 


Administrator  for  Disaster  Assistance. 

(202)  653-6879. 

SUPPLEMENTARY  INFORMATION:  The  first 

amendment  to  SBA's  disaster 
regulations  proposed  here  would 
authorize  a  departure  from  the  standard 
repayment  schedule,  which  requires 
equal  monthly  payments  of  principal 
and  interest,  beginning  five  months  after 
the  date  of  the  note,  and  permits  a 
choice  of  different  payment  terms  only  if 
the  borrower  can  show  a  seasonal  or 
fluctuating  income  flow.  There  are, 
however,  other  circim:istances  in  which 
it  is  desirable  to  accommodate  a 
borrower's  individual  needs.  For 
example,  a  borrower  may  have  limited 
repayment  ability,  due  to  the  need  to 
satisfy  a  major  debt  However,  within 
two  years  or  sooner  that  debt  will  be 
satisfied  and  repayment  ability  can  be 
expected  to  increase.  The  converse 
situation,  that  a  disaster  loan  borrower 
would  want  to  pay  off  more  of  the  loan 
at  an  earlier  time,  is  also  conceivable: 
for  example,  where  the  borrower  is 
committed  to  retire.  Under  the  proposed 
rule,  in  cases  of  a  definite  change  in  the 
borrower's  circumstances,  SBA  could 
authorize  a  payment  plan  tailored  to  the 
borrower's  ability  to  make  payments. 
This  departure  from  the  standard 
payment  schedule  would  be  authorized 
during  the  first  two  years  of  the  note, 
because  for  longer  periods  events  are 
difficult  to  predict.  Accordingly, 
§  123.9(a)  would  be  revised  to  permit 
accommodation  of  a  borrower's 
individual  needs  during  the  first  two 
years  of  repayment,  notwithstanding  the 
absence  of  a  showing  of  seasonal  or 
fluctuating  income. 

The  other  amendment  proposed  here 
is  geared  to  FEMA's  Standard  Flood 
Insurance  Policy,  44  CFR  Part  61, 
Appendix  A  (2)  (1987).  That  policy 
excepts  from  its  coverage 

B.  A  building,  and  its  contents,  located 
entirely  in,  on,  or  over  water,  or  seward  of 
mean  high  tide,  if  the  building  was  newly 
constructed  or  substantially  improved  on  or 
after  October  1, 1982. 

"Substantial  improvement "  is  defined  in 
FEMA's  regulations.  Briefly  summarized, 
that  definition  considers  as  substantial 
improvement  any  repair  or  improvement 
of  a  structure  if  the  work  costs  at  least 
50%  of  the  market  value  of  the  structure 
either  before  the  improvement,  or — if 
damaged — ^before  such  damage,  not 
including  any  improvement  to  bring  the 
structure  "up  to  Code"  or  any  alteration 
of  a  historic  structure.  For  the  complete 
definition,  see  44  CFR  Ch.  1.  59.1  (1987). 
SBA  regulations  implementing  the 
National  Flood  Insurance  Act  Program, 
13  CFR  Ch.  I,  Part  116,  Subpart  B  (1988), 
require  flood  insurance  before  financial 


assistance  for  acquisition  or 
construction  purposes  in  FEMA- 
designated  special  flood  hazard  areas,  if 
such  insurance  has  been  made  available 
under  the  National  Flood  Insurance  Act 
of  1968,  42  U.S.C.  4011,  4012(a).  In  line 
with  the  Congressional  purpose  that 
"any  Federal  assistance  .  .  .  will  be 
related  closely  to  all  flood-related 
programs  ...  of  the  Federal 
Government"  and  "to  guide  the 
development  of  proposed  future 
construction  *  *  *  away  from  locations 
which  are  threatened  by  flood  hazards." 
42  U.S.C.  4001(c)  (2)  and  (4),  SBA 
proposes  to  exclude  from  disaster  loan 
eligibility  those  same  structures 
excluded  from  FEMA's  insurance 
coverage.  Accordingly,  a  new  paragraph 
would  be  added  to  §  123.14  which  would 
track  closely  FEMA's  exclusionary 
language,  adapted  to  business  needs 
and  the  giving  of  public  notice. 

Executive  Order  12291,  Regulatory 
Flexibility  and  Paperwork  Management 

SBA  has  determined  that  the  rule 
changes  proposed  here  woud  not 
constitute  a  major  rule  for  the  purposes 
of  Executive  Order  12291.  since  the 
annual  effect  of  this  rule  on  the  national 
economy  cannot  attain  $100  million.  In 
this  regard,  SBA  estimates  (based  on  F/ 
Y  1986  to  date)  that  the  flexible 
repayment  rule  may  affect  an  aggregate 
loan  volume  of  $13.2  million,  and  the 
flood  insurance  rule  $1.35  million.  Also, 
these  proposed  rules,  if  adopted,  would 
not  result  in  a  major  increase  in  costs  or 
prices  to  consumers,  individual 
industries.  Federal,  State  and  local 
government  agencies  or  geographic 
regions,  and  will  have  no  significant 
effects  on  competition,  employment, 
investment,  productivity  or  irmovation. 

For  the  purpose  of  compliance  with 
the  Regulatory  Flexibility  Act,  5  U.S.C 
601  et  seq.,  this  proposal,  if  promulgated 
in  final  form,  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  is  estimated 
that  approximately  800  out  of 
approximately  15,000  disaster  loan 
borrowers  (roughly  5.3%)  will  benefit 
economically  from  the  flexible 
repayment  plan,  and  that  about  1(X) 
disaster  loan  applicants  will  be  affected 
by  the  flood  insurance  rule.  The 
following  analysis  of  those  provisions  is 
provided  within  the  context  of  the 
review  prescribed  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603). 

The  reasons  why  these  proposal  are 
under  consideration,  and  their  purposes 
are  as  follows: 

The  proposal  to  authorize  fluctuating 
payments  during  the  first  two  years  of  a 
disaster  loan  is  designed  to  give  greater 
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flexibility  to  SBA's  loan  officers  and 
disaster  loan  borrowers  where  rigid 
adherence  to  a  requirement  of  equal 
monthly  payments  of  principal  plus 
interest  may  adversely  affect  the 
borrower's  Hnancial  situation,  require  a 
denial  of  the  loan,  or  require  a  longer 
payout  period.  Since  the  purpose  of 
SBA's  disaster  assistance  is  remedial, 
close  attention  to  a  disaster  victim's 
individual  circumstances  is  preferable  to 
adherence  to  standardized 
requirements. 

The  proposal  to  remove  structures 
surrounded  by  water  from  disaster  loan 
eligibility  is  prompted  by  the  statutory 
requirement  that  all  Federal  flood 
assistance  programs  follow  integrated 
policies.  Specifically,  recognizing  that 
the  various  kinds  of  Federal  assistance 
available  in  the  event  of  flood  damage 

are  often  delemiining  factors  in  the 
utilization  of  land  and  the  location  and 
construction  of  public  and  of  private 
industrial,  commercial,  and  residential 
facilities  |42  U.S.C.  4002(a)(2)j. 

it  is  incongruous  to  offer  disaster  loan 
assistance  for  structures  that,  because  of 
their  location,  cannot  be  covered  by 
FEMA  flood  insurance,  if  no  business 
need  for  such  location  exists.  SBA's  loan 
program  for  flood  disasters  should 
harmonize  with,  rather  than  defeat, 
national  flood  disaster  policy  objectives. 

The  legal  authority  for  these  proposed 
rule  changes  is  section  5(b](6]  of  the 
Small  Business  Act.  15  U.S.C.  634(b)(6). 

SBA  estimates  that  the  proposal  to 
offer  flexible  payment  terms  during  the 
first  two  years  of  a  disaster  loan  will 
benefit  800  disaster  victims,  out  of  an 
average  annual  disaster  loan  volume  of 
15,000  loans.  The  proposal  to  bar 
structures  surrounded  by  water  is 
estimated  to  affect  100  such  structures 
each  year. 

There  are  no  additional  reporting, 
recordkeeping  and  other  compliance 
requirements  inherent  in  these  proposed 
rules  which  would  come  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
Chapter  35.  There  are  no  federal  rules 
which  duplicate,  overlap  or  conflict  with 
these  proposed  rules:  SBA  views  its 
policy  to  harmonize  its  disaster 
assistance  policy  with  FEMA's  as 
supplementing  rather  than  duplicating 
FEMA's  rule.  There  are  no  significant 
alternate  means  to  accomplish  the 
objectives  of  these  proposed  rules. 

List  of  Subjects  in  13  CFR  Part  123 

Disaster  assistance — Loan  programs/ 
business — Small  Business 
Administration — Small  businesses. 

For  the  reasons  set  out  in  the 
preamble.  Part  i''.3  of  Ch.  I.  Title  13, 


Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  123— {AMENDED] 

1.  The  authority  citation  for  Part  123 
continues  to  read  as  follows: 

Authority:  Sees.  5(b)(6).  7(b),  (c).  (f)  of  the 
Small  Business  Act,  15  U.S.C.  634(b)(6)  and 
636(b),  (c),  (f):  Pub.  L  98-270,  Title  III;  Pub.  L 
99-272.  Sec.  18006. 

§123.9    [Amended] 

2.  Section  123.9  (a)  is  proposed  to  be 
revised  as  follows: 

(a)  Loan  terms.  No  loans  made  under 
this  part,  including  renewals  and 
extensions  thereof,  may  be  authorized 
for  a  term  in  excess  of  thirty  years  (see 
also  §  123.13(b]),  and  no  physical 
disaster  loan  made  to  a  business  able  to 
obtain  Credit  Elsewhere  (as  defined  in 
§  123.3)  may  be  authorized  for  a  term 
exceeding  three  years.  Repayment 
ability  shall  be  determined  by  SBA. 
Maturity  and  installment  terms  shall  be 
established  on  each  loan  on  the  basis  of 
the  borrower's  need  and  ability  to  pay. 
In  most  cases  equal  montly  installment 
payments  of  principal  and  interest, 
beginning  five  months  from  the  date  of 
the  note,  are  required,  but  other 
payment  terms  may  be  accorded 
borrowers  with  seasonal  or  fluctuating 
income  and  installment  payments  of 
varying  amounts  over  the  first  two  years 
of  the  loan  may  be  agreed  upon  if  SBA 
determines  that  such  schedule  better 
reflects  the  borrower's  ability  to  pay. 
There  is  no  penalty  for  prepayment  of  a 
direct  loan. 

3.  Section  123.14  is  proposed  to  be 
amended  by  redesignating  paragraphs 

(c)  and  (d),  respectively,  as  paragraphs 

(d)  and  (e),  and  adding  a  new  paragraph 
(c)  to  read  as  follows: 

§123.14    [Amended] 

***** 

(c)  Buildings  ineligible  for  flood 
insurance.  No  loans  under  this  part  shall 
be  made  to  an  applicant  for  losses 
sustained  to  a  building,  and  its  contents, 
located  seaward  of  mean  high  tide,  or 
entirely  in,  on  or  over  water,  without  a 
business  need  therefor,  if  such  building 
was  newly  constructed  or  substantially 
improved  on  or  after  (the  effective  date 
of  this  regulation).  "Substantial 
improvement"  shall  have  the  same 
meaning  as  the  definition  in  44  CFR  Ch. 
1,  59.1  (1987). 
***** 

(Catalog  of  Federal  Domestic  Assistance. 
Numbers  59002,  Economic  Injury  Disaster 
Loans:  59.008,  Physical  Disaster  Loans] 


Dated:  July  19. 1988. 
]ames  Al>dnor, 

Administrator. 

|FR  Doc.  88-17711  Filed  8-5-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-NM-93-AD1 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  737  series 
airplanes,  which  would  require 
replacement  of  aluminum  nose  landing 
gear  actuator  support  fittings.  This 
proposal  is  prompted  by  numerous 
reports  of  nose  landing  gear  support 
fitting  failures  and  one  recent  incident  of 
nose  gear  collapse  on  landing.  This 
condition,  if  not  corrected,  could  lead  to 
failure  of  the  nose  landing  gear  due  to 
inability  to  achieve  a  down  and  locked 
position. 

DATES:  Comments  must  be  received  no 
later  than  September  28, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
93-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  J.  Mudrovich,  Airframe 
Branch,  ANM-120S;  telephone  (206)  431- 
1927.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
98168. 
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SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 
Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-93-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168. 

Discussion 

There  have  been  27  reported  failures 
of  the  nose  landing  gear  actuator 
support  fitting  on  Boeing  Model  737 
series  airplanes.  The  most  recent  failure 
caused  collapse  of  the  nose  gear  upon 
landing.  Investigation  has  revealed  that 
failure  of  the  fitting  is  due  to  fatigue. 

The  fitting  was  originally  made  of 
7079-T6  aluminum,  changed  to  7075-T73 
aluminum  at  line  number  126,  and 
changed  to  4340  steel  at  line  number  447. 
No  cracks  have  been  reported  in  the 
steel  fittings.  Failure  of  this  fitting  may 
lead  to  the  inability  to  obtain  a  down 
and  locked  nose  gear  and  subsequent 
collapse  upon  landing. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  replacement  of 
aluminum  nose  landing  gear  fittings  with 
the  steel  fittings  currently  used  in 
production  by  the  manufacturer. 

It  is  estimated  that  200  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Parts  are  estimated  to  be  $3,000  per 
airplane.  Based  on  these  figures,  the 


total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $664,000. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Exectitive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any,  Model  737  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13]  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983);  and  14  CFR  11. 89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  737  series 

airplanes,  line  numbers  1  through  446, 
certificated  in  any  category.  Compliance 
required  within  18  months  after  the 
effective  date  of  this  AD,  unless 
previously  accomplished. 
To  prevent  collapse  of  the  nose  landing 

gear,  accomplish  the  following: 

A.  Replace  the  aluminum  nose  gear 
actuator  support  fitting  with  steel  fitting  P/N 
65C34095-2,  in  accordance  with  the  drawing 
contained  in  Boeing  Kit  Number  65C34095. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 


provides  an  acceptable  level  of  safety,  may 
t>e  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
th.-ough  an  FAA  Principal  Maintenance 
Inspector  (PMi),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certirication  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

Issued  in  Washington,  DC  on  July  29. 1988. 
M.C.  Beard. 

Director,  Office  of  Airworthiness. 
[FR  Doc.  88-17762  Filed  8-5-88;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  B8-NM-8»-AD] 

Airworthiness  Directives;  Boeing 
Model  757  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  757  series 
airplanes,  which  would  require 
modification  of  the  wing  and  body  duct 
leak  detection  system.  This  proposal  is 
prompted  by  reports  that  operators  have 
experienced  duct  leak  detection  fiom 
the  right  pneumatic  air  duct  leak 
detection  system  when  a  significant  leak 
had  actually  developed  in  the  left 
pneumatic  duct.  This  condition,  if  not 
corrected,  could  result  in  the  flight  crew 
switching  off  the  inappropriate  bleed 
system,  causing  loss  of  all  air  inflow  and 
airplane  depressurization. 
dates:  Comments  must  be  received  no 
later  than  September  28. 1988. 

addresses:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
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Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
89-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  98168.  The 
applicable  service  infonnation  may  be 
obtained  from  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle. 
Washington  96124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 
FOR  FUNTHER  INFOflMATION  COflTACT: 
Mr.  Robert  C.  McCracken.  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  431-1947.  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966,  Seattle.  Washington  98168. 
SUPPLEMENTARY  INFORMATION: 

CoBunents  Invilad 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  suljstance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvaiUbility  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-1G3). 
Attention;  Airworthiness  Rules  Docket 
No.  88-NM-89-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion 

Several  operators  of  Boeing  Model  757 
airplanes  have  reported  that  leaks 
developing  in  the  left  pneumatic  duct 
have  been  sensed  by  the  right  duct  leak 
detection  system  sensors,  resulting  in 
the  right  duct  leak  caution  light 
illuminating  and  the  Engine  Indication 


and  Crew  Alerting  System  (EICAS) 
displaying  a  RIGHT  DUCT  LEAK 
caution  message.  Since  the  pilot 
procedure  recommended  when  a  duct 
leak  is  indicated  is  to  turn  off  the 
affected  bleed  system,  this  situation 
resulted  in  loss  of  airflow  from  both  the 
left  and  right  bleed  systems.  This 
condition,  if  not  corrected,  could  lead  to 
loss  of  all  cabin  air  inflow  and  airplane 
depressurization. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-2&-0018. 
dated  May  5. 1988,  which  describes 
modification  of  the  wing  and  body  duct 
leak  detection  system  by  relocating  the 
duct  leak  sensing  elements  to  preclude 
erroneous  duct  leak  sensing. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  moditication  of  the 
wing  and  body  duct  leak  detection 
system  in  accordance  with  the  service 
bulletin  previously  mentioned. 

It  is  estimated  that  103  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  IB 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Cost  for  parts  is  estimated  to  be  $217  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $88,271. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  signiBcant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any,  Model  757  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.aa  106(g)  (Revised  Pub.  L.97'449. 
lanuary  12. 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

§39.13    [AiiMmtod] 

Boaing:  Applies  to  Model  757  series 

airplanes,  as  listed  in  Boeing  Service 
Bulletin  757-28-0016.  dated  May  5. 1968. 
certificaled  in  any  category.  Compliance 
required  within  the  next  15  months  after 
the  effective  date  of  this  AD.  unless 
previously  accomplished. 
To  prevent  depressurization  due  to  loss  of 

all  bleed  air  inflow  following  crew  action 

based  on  an  erroneous  duct  leak  indication, 

accomplish  the  following: 

A.  Modify  the  wing  and  lx>dy  duct  leak 
detection  system  in  accordance  with  Boeing 
Service  Bulletin  757-26-0016.  dated  May  5. 
1988. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  l>ase  for  the 
accomplishment  of  the  inspections  required 
by  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Washington.  DC  on  July  29, 1988. 
M.C.  B«anl. 

Director.  Office  of  Airworthiness. 
|FR  Doc  88-17760  Filed  8-5-88:  8:45  am) 
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14  CFR  Part  39 

(Docket  No.  8«-NM-92-AD] 

Airworttiiness  Directives;  Foltlcer 
INodei  F-27  Series  Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA],  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD],  applicable 
to  Foklcer  Model  F-27  series  airplanes, 
which  would  require  a  one-time 
inspection  of  the  main  landing  gear 
torque  links,  and  repair,  if  necessary. 
This  proposal  is  prompted  by  reports  of 
a  number  of  torque  links  that  were 
improperly  machined  during 
manufacture.  This  condition,  if  not 
corrected,  could  lead  to  jamming  of  the 
main  landing  gear  in  a  position  other 
than  full  extension. 
DATE:  Comments  must  be  received  no 
later  than  September  28, 1988. 
addresses:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-92-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc..  1199  N. 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 


contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  8a-NM-92-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  of 
the  Netherlands,  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  Fokker  Model  F-27  series 
airplanes.  '' 

The  manufacturer  has  reported  that  a 
number  of  main  landing  gear  torque 
Unks  were  improperly  machined  during 
manufacture.  This  condition,  if  not 
corrected,  could  lead  to  possible 
jamming  of  the  main  landing  gear  (MLG) 
in  a  position  other  than  extension. 

Fokker  has  issued  Service  Bulletin 
F27/32-157,  dated  December  18. 1987, 
which  describes  a  one-time  inspection  of 
the  MLG  torque  links,  and  repair,  if 
necessary,  in  accordance  with  Dowty 
Rotol  Service  Bulletins  32-49SW,  32-82S 
and  32-161B.  The  RLD  has  classified  this 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  type  certificated 
in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require  a 
one-time  inspection  of  the  MLG  torque 
links,  and  repair,  if  necessary,  in 
accordance  with  the  Fokker  service 
bulletin  previously  mentioned. 

It  is  estimated  that  38  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 


impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $3,040. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($80).  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39-{AMENDEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Anwnded] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Fol(ker  Applies  to  Model  F-27  series 

airplanes.  Serial  Numtiers  10102  to  1069Z 
inclusive,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  jamming  of  the  main  landing 
gear,  accomplish  the  following: 

A.  Within  90  days  after  the  effective  date 
of  this  AD.  perfonn  a  one-time  inspection  of 
the  main  landing  gear  torque  hnks,  and 
repair,  if  necessary,  in  accordance  with 
Fokker  Service  &illetin  F27/3Z-1S7,  dated 
I}ecemb«r  18, 19^7. 
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Note.— Fokker  Service  Butletin  F27/32-157. 
dated  December  18. 1987,  references  Dowty- 
Rotol  Service  Bulletins  32-49SW.  32-82S.  and 
32-161fi  for  procedures  for  the  inspection  and 
repair. 

B.  An  alternate  means  of  compiiance  or 
adjustmeiU  of  the  compiiance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Northwest  Monntain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Prtncfpal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

Q  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accompUslimenl  of  the  mspection  and 
modification  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
oianufaclurer  may  obtain  copies  upon 
request  to  Fokker  Aircraft,  USA.  Inc.. 
11»  N.  Fairfax  Street,  Alexandria. 
Virginia  22314.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Maisinal  Way  South.  Seattle. 
Washington. 

Issued  in  Washington.  DC.  on  July  29. 1988. 
M.C.  Beafd. 

Director,  Office  of  Airworthiness. 
[FR  Doc.  88-17761  Filed  8-5-88:  8:45  am) 

BILLINO  CODE  4910-13-11 


FEDERAL  TRADE  COMMISSION 

15  CFR  Part  600 

Fair  Credit  Reporting  Act;  Statements 
of  General  Policy  or  Interpretation; 
Proposed  Official  Commentary 

agency:  Federal  Trade  Commission. 
action:  Proposed  interpretations 
(official  commentary). 

summary:  The  Federal  Trade 
Commission  ("Commission")  is 
proposing  to  revise  its  statements  of 
general  policy  or  interpretations  under 
the  Fair  Credit  Reporting  Act  ("FCRA"). 
The  basic  purpose  of  the  FCRA  is  to 
insure  that  consumer  reporting  agencies 
exercise  their  responsibilities  with 
fairness,  impartiality,  and  a  respect  for 
the  consumer's  right  to  privacy.  The 
Commission  believes  that  prior 
Commission  and  staff  interpretations 
should  be  streamlined  and  updated.  The 
Commission  proposes  to  remove  the 
existing  interpretations  currently 
appearing  in  Part  600  and  add  an 
Appendix  containing  an  official 
commentary.  A  primary  purpose  of  the 
Commentary  is  to  interpret  the  FCRA  in 
a  manner  that  gives  effect  to 


Congressional  intent.  Comments  are 
soo^t  on  the  Commentary  which  may 
have  a  substantial  impact  on  the 
consumer  reporting  industry,  consumer 
report  users,  and  consumers. 
DATE:  Comments  must  be  received  on  or 
before  October  7, 1988. 
AODfWSS:  Comments  should  be 
addressed  to:  David  G.  Grimes,  Jr., 
Division  of  Credit  Practices,  Federal 
Trade  Conunission.  Washington.  DC 
20580. 

POH  PURTHEil  INFOmiATtON  CONTACT: 

Clarke  Brinckerhoff,  FCRA  Program 
Advisor.  (202)  326-3208.  David  G. 
Grimes,  Jr..  Attorney.  (202)  326-3171. 
DATES:  Comments  on  the  paperwork 
reduction  implications  of  the 
Commentary  must  be  submitted  to  the 
address  immediately  below  on  or  before 
September  7. 1988. 

ADDRESS:  Send  paperwork  comments  to 
Don  Arbuckle.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Execufive  Office  Building.  Room  3228, 
Washington,  DC  20503.  Copies  of  the 
Request  for  OMB  Review  under  the 
Paperwork  Act  may  be  obtained  from: 
Public  Reference  Branch,  Room  130. 
Federal  Trade  Commission, 
Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Fair  Credit  Reporting  Act  (Pub.  L 
91-508.  84  Stat.  1127-^6. 15  U.S.C.  1681- 
81 1,  sometimes  referred  to  as  the 
"FRCA"),  enacted  on  October  26. 1970, 
and  effective  on  April  24, 1971.  is  the 
first  Federal  regulation  of  the  consumer 
reporting  industry.  This  industry  is 
comprised  mostly  of  credit  bureaus, 
investigative  reporting  companies,  and 
other  organizations  that  regularly  gather 
and  report  information  about  consumers 
for  use  by  others  in  making  decisions 
concerning  those  consumers,  including 
credit  transactions,  insurance 
underwriting,  or  employment. 

The  FCRA's  basic  purpose  is  to  insure 
that  consumer  reporting  agencies 
exercise  their  responsibilities  with 
fairness,  impartiality,  and  a  respect  for 
the  consumer's  right  to  privacy.  The  law 
requires  that  the  manner  in  which 
consumers  reporting  agencies  provide 
information  be  fair  and  equitable  to  the 
consumer  with  regard  to  the 
confidentiality,  accuracy,  and  proper 
use  of  such  information. 

The  FCFRA  requires  consumer  report 
users  to  inform  consumers  when 
adverse  action  is  taken  concerning 
credit,  insurance  or  employment  on  the 
basis  of  such  reports.  Such  a  user  must 
also  identify  the  consumer  reporting 
agency  making  the  report. 


The  FCRA  gives  the  Federal  Trade 
Commission  primary  responsibility  for 
enforcing  its  provisions,  by  exercising 
its  functicms  and  powers  under  the 
Federal  Trade  Commission  Act. 
Although  the  Commission  has  taken 
formal  action  against  a  number  of 
consumer  report  providers  and  users. 
significant  staff  enforcement  activity  has 
involved  issuance  of  informal  staff 
interpretafions,  contained  in  the  staffs 
"Compliance  with  the  Fair  Credit 
Reporting  Act"  manual  (Comphance 
Manual),  and  in  approximately  350 
informal  staff  opinion  letters  responding 
to  consumer  and  industry  inquiries.  The 
Commission  has  also  issued  eight  formal 
interpretations  of  the  FCRA  (at  16  CFR 
600.1-600.8),  pursuant  to  S  1-73  of  the 
Commission's  Rules  (16  CFR  1.73).  Some 
of  the  opinions  have  been  superseded  or 
overruled  by  subsequent  staff 
interpretations,  while  others  reflect  a 
reading  of  the  statute  that  the 
Commission  now  believes  is  either 
consistent  with  the  FCRA  legislative 
history  or  inappropriate  in  light  of 
subsequent  experience. 

The  Commission  believes  that  prior 
Commission  and  staff  interpretations 
should  be  streamlined  and  brought  up- 
to-date  by  promulgation  of  a 
Commission  Commentary  on  tfie  FCRA. 
In  preparing  the  proposed  Commentary, 
the  Commission  resolved 
inconsistencies  in  prior  interpretations, 
discarded  those  that  it  believes  may  not 
be  supported  by  the  FCRA  or  that 
merely  paraphrase  it,  and  summarized 
the  remaining  interpretations  in  the 
Commentary.  The  proposed 
Commentary  incorporates  the 
Commission's  position  concerning  the 
issues  dealt  with  in  the  current  eight 
formal  interpretations,  which  would  be 
withdrawn  upon  the  Commission's 
adoption  of  the  Commentary.  The 
interpretations  in  the  Commentary  are 
not  trade  regulation  rules  or  regulations, 
and,  as  provided  in  §  1.73  of  the 
Commission's  Rules,  they  do  not  have 
the  force  or  effect  of  statutory 
provisions. 

A  primary  purpose  of  the  Commentary 
is  to  interpret  the  FCRA  in  a  manner 
that  gives  effect  to  Congressional  intent. 
In  addition,  the  Commission  hopes  that 
adopting  a  commentary  format  for 
interpetations  will  enhance  the 
document's  usefulness  in  three  major 
respects: 

First,  the  Commentary's  consolidation 
of  all  interpretations  in  a  single 
document  will  enable  interested  parties 
to  resolve  their  questions  more  easily 

Second,  the  Commentary  will  present 
more  comprehensive  interpretations  of 
the  FCRA's  provisions.  A  number  of 
previous  interpretations  were  limited  to 
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specific  facts  and  were  therefore  useful 
only  to  parties  in  very  similar  situations. 
Where  appropriate,  the  Commentary 
explains  Commission  policy  in  terms 
that  may  be  applied  to  a  range  of 
situations.  The  Commentary  also 
attempts  to  provide  an  in-depth 
discussion  of  certain  portions  of  the 
statute. 

Third,  the  Commentary's  recasting  of 
seemingly  inconsistent  or  inaccurate 
interpretations  will  facilitate  compliance 
with  the  FCRA. 

The  proposed  Commentary  is 
intended  to  present  the  most  useful 
existing  interpretations  in  a  clear  and 
comprehensible  format.  The 
interpretations  have  been  drafted  to 
include  only  the  essential  elements  of 
the  principles  involved  to  make  them 
easy  to  understand,  and  have  been 
organized  to  correspond  to  sections  of 
the  Act  that  they  construe,  to  make  them 
easy  to  locate. 

Principal  Changes  From  Prior  Views 

The  following  paragraphs  highlight 
some  of  the  issues  for  which  the 
Commentary  expresses  views  that  differ 
either  in  substance  or  emphasis  from 
those  expressed  in  the  current  formal 
Commission  interpretations,  in  the 
Compliance  Manual,  and  in  prior 
informal  staff  opinion  letters.  This  list  is 
not  all-inclusive. 

1.  Claims  reports  (section  603(d]).  The 
Compliance  Manual  and  some  staff 
interpretations  have  stated  that  a  claims 
report — which  is  not  normally  a 
consumer  report— can  become  a 
consumer  report  ab  initio,  when  the 
insurer  to  which  it  is  provided  later  uses 
the  report  for  underwriting  purposes, 
with  the  result  that  its  provider  may  be 
considered  a  consumer  reporting 
agency. 

The  Commentary  rejects  this  position 
in  situations  in  which  the  claims  report 
provider  has  entered  into  a  contract 
with  the  insurer-user  that  states  such 
reports  will  not  be  used  for  underwriting 
purposes.  The  Commission  believes  that 
a  claims  reporting  service  should  not  be 
deemed  a  consumer  reporting  agency 
because  of  an  occurrence  beyond  its 
control — a  unilateral  use  decision  by  the 
insurer  to  which  it  provides  a  claims 
report. 

2.  Prescreening  (section  604(3)(A)). 
The  Commission's  "prescreening" 
interpretation  (16  CFR  600.5)  sanctions 
the  common  process  whereby  a 
consumer  reporting  agency  assists  in  the 
development  of  lists  of  qualified 
consumers  to  be  soliciteid  by  its 
customers  that  market  their  products  m 
services  by  direct  mail.  The  consumer 
reporting  agency  uses  the  client's 
criteria  for  creditworthiness  to  either  (1) 


delete  names  that  do  not  qualify  from  a 
list  provided  by  the  client  or  (2)  create  a 
list  of  creditworthy  individuals  for 
solicitation.  The  interpretation  requires 
that  the  user  of  the  consumer  reporting 
agency's  service  intend  that  each 
consumer  whose  name  is  on  the  list 
after  the  prescreening  will  receive  an 
"offer  of  extension  of  credit  ^m  the 
company",  in  which  case  a  permissible 
purpose  for  the  service  (which  amounts 
to  a  series  of  consumet  reports)  is 
deemed  to  exist  under  section  604(3)(A) 
of  the  FCRA. 

The  Commentary  expands  the  concept 
of  prescreening  to  encompass  the 
situations  where  (1)  demographic 
analysis  is  performed  in  preparing  the 
list,  in  addition  to  the  traditional  credit 
screen  by  the  consumer  reporting 
agency,  and  (2)  multiple  lists  of 
consumers,  who  meet  different 
creditworthiness  criteria,  are  provided 
to  a  client  that  intends  to  make  different 
credit  offers  [e.g.,  various  credit  limits) 
to  consumers,  based  on  which  criteria 
they  meet.  These  changes  expand  the 
usefulness  of  prescreening  to  the  clients 
of  consumer  reporting  agencies,  without 
detracting  from  the  privacy  of 
consumers  that  is  protected  by  section 
604. 

3.  Welfare  fraud  as  a  permissible 
purpose  (section  604(3)(D)).  Prior  staff 
interpretations  stated  or  implied  that 
only  the  government  office  charged  with 
granting  a  welfare  benefit  had  a 
permissible  purpose  to  obtain  a 
consumer  report  in  connection  with 
welfare  fraud,  and/or  that  the 
permissible  purpose  appHed  only  to  the 
initial  determination  of  a  consumer's 
eligibility  for  the  benefit. 

The  Commentary  makes  it  clear  that 
any  public  office  that  is  charged  with 
determining  a  consumer's  eligibility  for 
such  a  benefit  can  obtain  a  consumer 
report  on  that  consumer  under  this 
section,  and  that  it  may  do  so  to  review 
the  subject's  continuing  eligibility  for  the 
benefit,  as  well  as  to  evaluate  the 
subject's  initial  application.  In  our  view, 
the  section's  provision  of  a  permissible 
purpose  should  not  be  restricted  by 
requirements  not  within  the  language  of 
the  statute. 

4.  Reporting  period  for  wage  earner 
plans  (section  605(a)(1)).  The 
Comphance  Manual  and  some  staff 
opinion  letters  state  that  wage  earner 
plans  may  be  reported  for  only  seven 
years,  rather  than  for  the  ten  year 
reporting  period  provided  by  this 
subsection  for  reporting  bankruptcies. 

However,  the  subsection  states  that  it 
applies  to  "cases  under  title  11  of  the 
United  States  Code,"  a  description  that 
cleariy  includes  wage  earner  plans, 
because  they  are  covered  by  Chapter 


XIII  of  title  11.  Thus,  the  Commentary 
concludes  that  wage  earner  plans  may 
be  reported  for  ten  years. 

5.  Reporting  period  for  credit  accounts 
(section  605(a)(4)).  Some  staff 
interpretations  have  been  unclear  about 
the  proper  date  from  which  a  consumer 
reporting  agency  should  measure  the 
permissible  period  for  reporting  a  credit 
account  that  is  charged  to  profit  and  loss 
or  placed  for  collection. 

The  Commentary  states  that  the 
actual  date  the  account  was  "charged  to 
profit  and  loss"  or  "placed  for 
collection"  starts  the  seven  year 
reporting  period  with  respect  to  that 
event.  The  fact  that  the  delinquency 
occurred  before  the  charge  off  (or 
placement  for  collection)  does  not 
require  that  the  date  be  moved  back, 
and  the  occurrence  of  a  subsequent 
payment  on  the  account  does  not  permit 
the  date  to  be  moved  forward. 

6.  Notice  to  consumers  of  reports  used 
for  purposes  other  than  credit, 
employment  or  insurance  (section 
607(b),  section  615(a),  FTC  Act  section 
5).  Some  staff  interpretations  have 
stated  that  consumer  report  users  must 
provide  notices  to  consumers  under 
circumstances  not  limited  to  the  express 
provisions  of  section  615(a),  which 
requires  users  to  provide  notice  that  a 
consumer  report  was  used  as  a  basis  for 
adverse  action  (and  provide  the  name 
and  address  of  the  consumer  reporting 
agency)  only  when  credit,  insurance,  or 
employment  is  involved.  Those  letters 
opined  that  landlords  who  refused  to 
rent  apartments,  or  merchants  who  used 
consumer  reports  as  the  basis  for 
adverse  actions  not  covered  by  section 
615(a),  were  required  by  section  5  of  the 
FTC  Act  to  provide  such  notices.  One 
interpretation  stated  that  section  e07(b) 
required  consumer  reporting  agencies  to 
compel  such  users  to  provide  such 
notices,  implying  that  the  notices  would 
generate  disputes  by  consumers  that 
could  improve  the  completeness  or 
accuracy  of  the  agencies'  reports. 

The  Commission  believes  that 
Congress  intended  to  limit  the  number  of 
situations  for  which  section  615(a) 
requires  notices  to  be  sent,  and  that  it  is 
therefore  not  appropriate  to  expand  the 
number  of  such  situations  by  broadly 
reading  section  807(b)  or  by  invoking  the 
Commission's  authority  under  section  5 
of  the  FTC  Act.  Thus,  die  Commentary 
rejects  the  previously  mentioned 
interpretations,  and  concludes  that  (1) 
users  need  not  provide  such  notices  and 
(2)  consumer  reporting  agencies  need 
not  require  them  to  do  so. 

7.  Extent  of  consumer  reporting 
agency  duty  to  respond  to  consumer 
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"completeness" claims  (section  611). 
Staff  opinions  have  been  inconsistent  or 
vague  as  to  whether  this  section,  which 
imposes  requirements  on  consumer 
reporting  agencies  and  when  consumers 
dispute  the  "completeness"  of  items  in 
their  files,  requires  a  consumer  reporting 
agency  to  either  (1)  create  new  files  or 
add  information  about  unreported 
accounts  to  consumer's  file  upon  request 
or  (2)  add  to  a  consumer's  file  the 
consumer's  statement  that  does  not 
dispute  the  completeness  or  accuracy  of 
any  item,  but  only  explains  extenuating 
circumstances,  such  as  ill  health  or  a 
layoff,  that  led  to  credit  delinquencies. 

The  Commentary  answers  both 
questions  in  the  negative,  stating  that 
the  section  is  designed  to  permit  a 
consumer  to  dispute  only  the  accuracy 
or  completeness  of  items  in  the  file.  It 
takes  the  view  that  "completeness  " 
refers  only  to  items  of  information 
contained  in  a  consumer's  file  (not  the 
file  as  a  whole],  and  that  a  consumer's 
statement  solely  concerning  extenuating 
circumstances  such  as  inability  to  pay 
obligations  does  not  constitute  a  dispute 
of  the  accuracy  or  completeness  of  the 
information  being  reported. 

8.  Notice  of  consumer  report  to 
consumers  not  selected  for  employment 
for  which  they  have  not  applied  (section 
615(a)).  Staff  interpretations  have  been 
inconsistent  as  to  whether  an  employer 
must  send  a  "section  615(a)"  notice  to 
consumers  who  are  not  selected  for 
employment,  promotion  or 
reassignment,  when  they  have  not 
applied  for  the  position. 

The  Commentary  concludes  that 
section  615(a)  does  not  require  that  an 
individual  who  has  not  been  selected  for 
a  position  be  given  the  notice  in  these 
circumstances,  on  the  ground  that  a 
consumer  has  not  been  "denied"  a 
position  for  which  he  or  she  never 
applied. 

Opportunity  For  Public  Comment 

The  Commission  will  accept  written 
comments  on  the  proposed  Commentary 
for  a  period  of  sixty  days.  The 
Commission  wishes  to  receive 
comments  to  aid  in  its  consideration  of 
the  Commentary,  which  may  have  a 
substantial  impact  on  the  consumer 
reporting  industry,  consumer  report 
users,  and  consumers.  Comments  may 
be  addressed  to  any  aspect  of  the 
Commentary,  including  the  following: 

(1)  Is  a  commentary  the  most 
appropriate  or  useful  format  in  which  to 
communicate  Commission  views  on  the 
FCRA?  Are  members  of  the  public 
(including  consumer  reporting  agencies, 
insurers,  employers,  creditors,  debt 
collectors,  consumers,  and  others)  more 
likely  '.o  rely  on  the  Commentary  than 


on  existing  Commission  and  staff 
interpretations  of  the  Act?  Why  or  why 
not? 

(2)  The  proposed  Commentary 
attempts  to  (A)  eliminate  interpretations 
that  are  considered  to  be  relatively 
unimportant.  (B)  recast  or  correct  other 
interpretations  that  appear  inaccurate, 
or  inconsistent  with  other  more  recent 
interpretations,  and  (c)  restate  the 
remaining  interpretations  in  a  more 
understandable  format.  Are  the 
modifications  made  by  the  proposed 
Commentary  beneficial  to  the  industry 
and  other  members  of  the  public?  Why 
or  why  not? 

(3)  Are  there  any  changes  from  prior 
Commission  or  staff  interpretations 
reflected  in  the  Commentary  that  you 
think  are  particularly  valuable?  If  so, 
which  one(s)  and  why? 

(4)  Are  there  any  changes  from  prior 
Commisison  staff  interpretations  that 
should  have  been  made  in  the 
Commentary,  but  were  not?  If  so,  which 
one(s)  and  why? 

(5)  The  proposed  Commentary 
requires  that  a  firm  offer  of  credit  be 
made  to  consumers  who  have  been 
"prescreened"  by  a  consumer  reporting 
agency.  (Comment  6  to  section  604(3)(A); 
16  CFR  600.5)  Would  sending  an 
apphcation  or  general  advertising, 
instead  of  an  offer,  be  consistent  with 
the  FCRA  and  its  legislative  history? 
Specifically,  would  it  be  appropriate  for 
the  Commission  to  permit  prescreening 
as  long  as  the  user  of  the  service  will 
send  consumers  on  the  final  list  an 
application  for  credit,  or  to  otherwise 
liberalize  its  interpretation?  Why  or  why 
not? 

(6)  The  user  of  an  investigative 
consumer  report  must  send  the  subject 
of  the  report  a  notice  stating  that  the 
report  being  prepared  will  include 
information  as  to  the  individual's 
character,  general  reputation,  personal 
characteristics,  and  mode  of  living 
(whichever  are  applicable),  and  that  he 
or  she  has  the  right  to  request  a 
complete  and  accurate  disclosure  of  the 
nature  and  scope  of  the  investigation. 
The  proposed  Commentary  takes  the 
position  that  this  notice  must  also  state 
that  the  report  will  involve  personal 
interviews  with  sources  such  as 
neighbors,  friends,  and  associates  of  the 
consumer.  (Comment  6  to  section  606; 
National  Indemnity  Co„  92  F.T.C.  416, 
428.  431  (1978))  Would  notices  that  do 
not  include  this  additional  language  be 
consistent  with  the  FCRA  and  its 
legislative  history?  Is  the  additional 
language  in  any  way  burdensome? 
Specifically,  would  it  be  appropriate  for 
the  Commission  to  require  only  that  the 
notice  include  the  items  specifically  set 
forth  in  section  606?  Why  or  why  not? 


(7)  Some  of  users  of  consumer  reports 
have  both  permissible  and 
impermissible  purposes  for  using  those 
reports.  A  law  firm  or  a  detective 
agency  may  thus  be  able  to  procure 
reports  for  some  purposes  but  not 
others.  The  proposed  Commentary 
states  that  in  those  circumstances  a 
separate  certification  must  be  made  for 
each  report  that  is  ordered,  and  no 
general  certifications  are  permitted. 
(Comment  2C  to  section  607;  Credit  Data 
Northwest.  86  F.T.C.  389,  391,  395  (1975). 
Credit  Bureau  of  Columbus.  81  F.T.C. 
938,  940.  944  (1972),  Credit  Bureau  of 
Lorain.  81  F.T.C.  381,  382,  384  (1972)).  Is 
this  requirement  too  restrictive.  How 
burdensone  (if  at  all)  is  the  requirement 
that  each  report  be  certified  separately. 
How  does  the  certification  process  work 
in  practice?  Specifically,  would  it  be 
appropriate  for  the  Commission  to 
permit  consumer  reporting  agencies  to 
rely  on  a  general  certification  from  such 
users  (as  is  permitted  for  users  such  as 
creditors  or  insurers,  which  typically 
only  have  permissible  purposes)  or  to 
use  some  other  procedure  (such  as  a 
general  certification,  combined  with 
periodic  audits)  to  ensure  that  a  "mixed 
purpose"  user  obtains  reports  only  for 
permissible  purposes?  Why  or  why  not? 

(8)  Will  any  part  of  the  Commentary 
as  presently  drafted  impose 
unnecessary  burdens  on  industry  or 
cause  unnecessary  injury  to  consumers. 
If  so,  which  part(s)  and  why? 

(9)  Are  there  aspects  of  FCRA 
compliance  not  addressed  in  the 
proposed  Commentary  that  should  be 
addressed  at  this  time?  If  so  what  are 
they? 

Review  Under  the  Regulatory  Flexibility 
Act 

Pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  it  is  hereby 
certified  that  the  proposed  statements  of 
general  policy  or  interpretations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Act.  They  are 
not  trade  regulation  rules  or  regulations 
and  the  proposal  would  not  cause  a 
significant  increase  in  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Review  Under  the  Paperwork  Reduction 
Act 

Because  the  Commentary  may  involve 
the  "collection  of  information"  as 
defined  in  5  CFR  1320.7(c),  it  has  been 
submitted  to  OMB  for  review  under  the 
Paperwork  Reduction  Act.  The 
supporting  Statement  accompanying 
that  submission  includes  an  estimate 
that,  if  the  Commentary  is  issued  in  final 
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form,  the  public  may  spend  some  1000 
hours  per  year  studying  its  contents 
Although  the  Commentary  will  likely 
reduce  the  amount  of  time  and  effort 
spent  determining  compliance 
obligations  imposed  by  the  FCRA, 
publication  of  the  document  will  lead 
the  public  to  spend  some  time  and  effort 
studying  it  that  obviously  would  not 
take  place  unless  it  is  issued.  The  time 
and  effort  spent  reviewing  the  document 
will  fall  primarily  on  the  credit  reporting 
industry  and  the  lawyers  who  advise  it. 

List  of  Subjects  in  16  CFR  Part  600 

Credit,  Trade  practices. 

Pursuant  to  15  U.S.C.  1681s  and  16 
CFR  1.73,  the  Commission  hereby 
proposes  to  revise  16  CFR  Part  600  to 
read  as  follows: 

PART  600-STATEMENTS  OF 
GENERAL  POLICY  OR 
INTERPRETATIONS 

Sec. 

600.1  Authority  and  purpose. 

600.2  Legal  effect. 

Appendix — Commentry  on  the  Fair  Credit 
Reporting  Act 
Authority:  15  U.S.C  IBSls;  and  16  CFR  1.73. 

§  600.1    Auttiortty  and  purpose. 

(a)  Authority.  This  part  is  issued  by 
the  Commission  pursuant  to  the 
provisions  of  the  Fair  Credit  Reporting 
Act,  Pub.  L.  91-508,  approved  October 
26, 1970,  84  Stat.  1127-36  (15  U.S.C.  1681 
et  seq]. 

[b]  Purpose.  The  purpose  of  this  part 
is  to  clarify  and  consolidate  statements 
of  general  policy  or  interpretations  in  a 
commentary  in  the  Appendix  to  this 
part.  The  Commentary  will  serve  as 
guidance  to  consumer  reporting 
agencies,  their  customers,  and  consumer 
representatives.  The  Fair  Credit 
Reporting  Act  requires  that  the  manner 
in  which  consumer  reporting  agencies 
provide  information  be  fair  and 
equitable  to  the  consumer  with  regard  to 
the  confidentiality,  accuracy,  and  proper 
use  of  such  information.  The 
Commentary  will  enable  interested 
parties  to  resolve  their  questions  more 
easily,  present  a  more  comprehensive 
treatment  of  interpretations  and 
facilitate  compliance  with  the  Fair 
Credit  Reporting  Act  in  accordance  with 
Congressional  intent. 

§600.2    Legal  effect 

(a)  The  interpretations  in  the 
Commentary  are  not  trade  regulation 
rules  or  regulations,  and,  as  provided  in 
§  1.73  of  the  Commission's  rules,  they  do 
not  have  the  force  or  effect  of  statutory 
provisions. 

(b)  The  regulations  of  the  Commission 
relating  to  the  administration  of  the  Fair 


Credit  Reporting  Act  are  found  in 
Subpart  H  of  16  CFR  Part  1  (§§1.71- 
1.73). 

Appendix — Commentary  on  the  Fair 
Credit  Reporting  Act  ■ 

Introduction 

1.  Official  status.  This  Commentary 
contains  interpretations  of  the  Federal 
Trade  Commission  (Commission)  of  the 
Fair  Credit  Reporting  Act  (FCRA).  It  is  a 
guideline  intended  to  clarify  how  the 
Commission  will  construe  the  FCRA  in 
light  of  Congressional  intent  as  reflected 
in  the  statute  and  its  legislative  history. 
The  Commentary  does  not  have  the 
force  or  effect  of  regulations  or  statutory 
provisions,  and  its  contents  may  be 
revised  and  updated  as  the  Commission 
considers  necessary  or  appropriate. 

2.  Status  of  previous  interpretations. 
The  Commentary  primarily  addresses 
issues  discussed  in  the  Commission's 
earlier  formal  interpretations  of  the 
FCRA  (16  CFR  600.1-600.8),  which  are 
hereby  superseded,  in  the  staffs  manual 
entitled  "Compliance  With  the  Fair 
Credit  Reporting  Act"  (the  current 
edition  of  which  was  published  in  May 
1973,  and  revised  in  January  1977  and 
March  1979).  and  in  informal  staff 
opinion  letters  responding  to  public 
requests  for  interpretations,  and  it  also 
reflects  the  results  of  the  Commission's 
FCRA  enforcement  program.  It  is 
intended  to  synthesize  the  Commission's 
views  and  give  clear  advice  on 
important  issues.  The  Commentary  sets 
forth  some  interpretations  that  differ 
from  those  previously  expressed  by  the 
Commission  or  its  staff,  and  is  intended 
to  supersede  all  prior  formal 
Commission  interpretations,  informal 
staff  opinion  letters,  and  the  staff     < 
manual  cited  above. 

3.  Statutory  references.  Reference  to 
several  different  provisions  of  the  FCRA 
is  frequently  required  in  order  to  make  a 
complete  analysis  of  an  issue.  For 
various  sections  and  subsections  of  the 
FCRA,  the  Commentary  discusses  the 
most  important  and  common 
overlapping  references  under  the 
heading  "Relation  to  other 
(sub)sections."  FTC  has  set  out  excerpts 
of  FCRA  for  the  convenience  of  the 
public. 

4.  Issuance  of  staff  interpretations. 
The  Commission  will  revise  and  update 
the  Commentary  as  it  deems  necessary, 
based  on  the  staffs  experience  in 
responding  to  public  inquiries  about, 
and  enforcing,  the  FCRA.  The 
Commission  welcomes  input  from 
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inter^ted  industry  and  consumer  groups 
and  other  public  parties  on  the 
Commentary  and  on  issues  discussed  in 
it.  Staff  will  continue  to  respond  to 
requests  for  informal  staff 
interpretations.  In  proposing  revisions  of 
the  Commentary,  staff  will  consider  and. 
where  appropriate,  recommend  that  the 
Commentary  inc:orporate  issues  raised 
in  correspondence  and  other  public 
contacts,  as  well  as  in  connection  with 
the  Commission's  enforcement  efforts. 
Therefore,  a  party  may  raise  an  issue  for 
inclusion  in  future  editions  of  the 
Commentary  without  making  any  formal 
submission  or  request  to  that  effect. 
However,  requests  for  formal 
Commission  interpretations  of  the  FCRA 
may  also  still  be  made  pursuant  to  the 
procedures  set  forth  in  the  Commission's 
Rules  (16  CFR  1.73). 

5.  Commentary  citations  to  FCRA. 
The  Commentary  should  be  used  in 
conjunction  with  the  text  of  the  statute. 
In  some  cases,  the  Commentary  includes 
an  abbreviated  description  of  the 
statute,  rather  than  the  full  text,  as  a 
preamble  to  discussion  of  issues 
pertaining  to  various  sections  and 
subsections.  These  siunmary  statements 
of  the  law  should  not  be  used  as  a 
substitute  for  the  statutory  text. 

Section  601    Short  Title 

'This  title  may  be  cited  as  the  Fair  Credit 
Reporting  Act." 

The  Fair  Credit  Reporting  Act  (FCRA) 
is  Title  VI  of  the  Consumer  Credit 
Protection  Act,  which  also  includes 
other  Federal  statutes  relating  to 
consumer  credit,  such  as  the  Truth  in 
Lending  Act  (Title  I),  the  Equal  Credit 
Opportunity  Act  (Title  VII),  and  the  Fair 
Debt  Collection  Practices  Act  (Title 
VIII). 

Section  602    Findings  and  Purpose 

Section  602  incites  the  Congressional  findings 
regarding  the  significant  role  of  consumer 
reporting  agencies  in  the  nation's  financial 
system,  and  states  that  the  basic  purpose  of 
the  FCRA  is  to  require  consumer  reporting 
agencies  to  adopt  reasonable  procedures  for 
providing  information  to  credit  grantors, 
insurers,  employers  and  others  in  a  manner 
that  is  fair  and  equitable  to  the  consumer 
with  regard  to  conhdentiality,  accuracy,  and 
the  proper  use  of  such  information. 

Section  603    Definitions  and  Rules  of 
Construction 

Section  e03)a)  states  that  "derinitions  and 
rules  of  construction  set  forth  in  this  section 
are  applicable  for  the  purposes  of  this  title." 
Section  603(b)  defines  "person"  to  mean  "any 
individual,  partnership,  ooropration.  trust, 
estate,  cooperative,  association,  government 
or  governmental  sul>division  or  agency  or 
other  entity." 


29700 


Federal  Register  /  Vol.  53.  No.  152  /  Monday.  August  8.  1988  /  Proposed  Rules 


1.  Relation  to  Other  Sections 

Certain  "persons"  must  comply  with 
the  Act.  The  term  "consumer  reporting 
agency"  is  defined  in  section  803(0  to 
include  certain  "persons."  Section  619 
subjects  any  "person"  who  knowingly 
and  willfully  obtains  information  from  a 
consumer  reporting  agency  on  a 
consumer  under  false  pretenses  to 
criminal  sanctions.  Requirements 
relating  to  report  users  apply  to 
"persons."  Section  606  imposes 
disclosure  obligations  on  "persons"  who 
obtain  investigative  reports  or  cause 
them  to  be  prepared.  Section  615(c)  uses 
the  term  "person"  to  denote  those 
subject  to  disclosure  obligations  under 
sections  615(a)  and  615(b). 

2.  Examples 

The  term  "person"  includes 
universities,  creditors,  collection 
agencies,  insurance  companies,  private 
investigators,  and  employers. 

Section  603(c)  defines  the  term  "consumer"  to 
mean  "an  individual." 

1.  Relation  to  Other  Sections 

The  term  "consumer"  denotes  an 
individual  entitled  to  the  Act's 
protections.  Consumer  reports,  as 
defined  in  section  603(d),  are  reports 
about  consumers.  A  "consumer"  is 
entitled  to  obtain  disclosures  under 
section  809  from  consumer  reporting 
agencies  and  to  take  certain  steps  that 
require  such  agencies  to  follow 
procedures  in  section  611,  concerning 
disputes  about  the  completeness  or 
accuracy  of  items  of  information  in  the 
consumer's  file.  Disclosures  required 
under  section  606  by  one  procuring  an 
investigative  report  must  be  made  to  the 
"consumer"  on  whom  the  report  is 
sought.  Notifications  required  by  section 
615  must  be  provided  to  "consumers."  A 
"consumer"  is  the  party  entitled  to  sue 
for  willful  noncompliance  (section  616) 
or  negligent  noncompliance  (section  617) 
with  the  Act's  requirements. 

2.  General 

The  definition  includes  only  a  natural 
person.  It  does  not  include  artificial 
entities  [e.g.,  partnerships,  corporations, 
trusts,  estates,  cooperatives, 
associations)  or  entities  created  by 
statute  [e.g..  governments,  governmental 
subdivisions  or  agencies). 

Section  G03(d)  defmes  "consumer  report"  to 
mean  "any  written,  oral,  or  other 
communication  of  any  information  by  a 
consumer  reporting  agency  bearing  on  a 
consumer's  credit  worthiness,  credit  standing, 
credit  capacity,  character,  general  reputation, 
personal  characteristics,  or  mode  of  living 
which  is  used  or  expected  to  be  used  or 
collected  in  whole  or  in  part  for  the  purpose 
of  serving  as     factor  in  establishing  the 


consumer's  eligibility  for  (1)  credit  or 
insurance  to  be  used  primarilly  for  personal, 
family,  or  household  purposes,  or  (2) 
employment  purposes,  or  (3)  other  purposes 
authorized  under  Section  604"  (with  three 
specific  exclusions). 

1.  Relation  to  "Consumer  Reporting 
Agency." 

To  be  a  "consumer  report,"  the 
information  must  be  furnished  by  a 
"consumer  reporting  agency"  as  that 
term  is  defined  in  section  603(f). 
Conversely,  the  term  "consumer 
reporting  agency"  is  restricted  to 
persons  that  regularly  engage  in 
assembling  or  evaluating  consumer 
credit  information  or  other  information 
on  consumers  for  the  purpose  of 
furnishing  "consumer  reports"  to  third 
parties.  In  other  words,  the  term 
"consumer  reporting  agency"  in  section 
603(f)  and  "consumer  report"  in  section 
603(d))  are  mutually  dependent  and 
must  therefore  be  construed  together. 
For  example,  information  is  not  a 
"consumer  report"  if  the  person 
furnishing  the  information  is  clearly  not 
a  "consumer  reporting  agency"  [e.g.,  if 
the  person  furnishing  the  information 
does  not  regularly  furnish  such 
information  for  monetary  fees  or  on  a 
cooperative  nonprofit  basis). 

2.  Relation  to  the  Applicability  of  the 
Act 

If  a  report  is  not  a  "consumer  report," 
then  the  Act  does  not  usually  apply  to 
it.*  For  example,  because  a  commercial 
credit  report  is  not  a  report  on  a 
consumer,  it  is  not  a  "consumer  report". 
Therefore,  the  user  need  not  notify  the 
subject  when  taking  adverse  action,  and 
the  provider  need  not  omit  "obsolete" 
information,  as  would  be  required  if  the 
Act  applied. 

3.  Report  Concerning  a  "Consumer's" 
Attributes  and  History 

A.  General.  A  "consumer  report"  is  a 
report  on  a  "consumer"  to  be  used  for 
certain  purposes  involving  that 
"consumer." 

B.  Artificial  entities.  Reports  about 
corporations,  associations,  and  other 
collective  entities  are  not  consumer 
reports,  and  the  Act  does  not  apply  to 
them. 

C.  Reports  on  businesses  for  business 
purposes.  Reports  used  to  determine  the 
eligibility  of  a  business,  rather  than  a 
consumer,  for  certain  puroses,  are  not 
consumer  reports  and  the  Act  does  not 
apply  to  them,  even  if  they  contain 
information  on  individuals. 


*  However,  a  creditor  denying  a  consumer's 
applicalion  based  on  a  report  from  a  "third  party" 
must  give  the  disclosure  required  by  section  ei5(b|. 


4.  "(C)redit  worthiness,  credit  standing, 
credit  capacity,  character,  general 
reputation,  personal  characteristics,  or 
mode  of  living. .  .  ." 

A.  General.  To  be  a  "consumer 
report,"  the  information  must  bear  on  at 
least  one  of  the  seven  characteristics 
listed  in  this  definition. 

B.  Credit  guides.  Credit  guides  are 
listings,  furnished  by  credit  bureaus  to 
credit  grantors,  that  rate  how  well 
consumers  pay  their  bills.  Such  guides 
are  a  series  of  "consumer  reports." 
because  they  contain  information  which 
is  used  for  the  purpose  of  serving  as  a 
factor  in  establishing  the  consumers' 
eligibility  for  credit.  However,  if  they 
are  coded  (by  identification  such  as 
social  security  number,  driver's  license 
number,  or  bank  account  number)  so 
that  the  consumer's  identity  is  not 
disclosed,  they  are  not  "consumer 
reports"  until  decoded.  (See  discussion 
of  uncoded  credit  guides  under  section 
604(3)(A),  item8//j/ro.) 

C.  Motor  vehicle  reports.  Motor 
vehicle  reports  are  distributed  by  state 
motor  vehicle  departments,  generally  to 
insurance  companies  upon  request,  and 
usually  reveal  a  consumer's  entire 
driving  record,  including  arrests  for 
driving  offenses.  Such  reports  are 
consumer  reports  when  they  are  sold  by 
a  Department  of  Motor  Vehicles  for 
insurance  underwriting  purposes  and 
contain  information  bearing  on  the 
consumer's  "personal  characteristics." 
such  as  arrest  information.  The  Act's 
legislative  history  indicates  Congress 
intended  the  Act  to  cover  mutually 
beneficial  exchanges  of  information 
between  commercial  enterprises  rather 
than  between  governmental  entities. 
Accordingly,  these  reports  are  not 
consumer  reports  when  provided  to 
other  governmental  authorities  involved 
in  licensing  or  law  enforcement 
activities.  (See  discussion  titled  "State 
Departments  of  Motor  Vehicles,"  under 
section  603(f).  item  10  infra.) 

D.  Consumer  lists.  A  list  of  the  names 
of  creditworthy  individuals,  or  of 
individuals  on  whom  credit  bureaus 
have  derogatory  information,  is  a  series 
of  "consumer  reports"  because  the 
information  bears  on  credit  worthiness. 

E.  Public  record  information.  A  report 
solely  of  public  record  information  is  not 
a  "consumer  report"  unless  that 
information  bears  on  at  least  one  of  the 
seven  characteristics  listed  in  the 
definition.  Public  record  information 
relating  to  records  of  arrest,  or  the 
institution  or  disposition  of  civil  or 
criminal  proceedings,  bears  on  one  or 
more  of  these  characteristics. 


Federal  Register  /  Vol.  53.  No.  152  /  Monday.  August  8.  1988  /  Proposed  Rules 29701 


F.  Name  and  Address.  A  report 
consisting  of  the  consumer's  name  and 
address  alone,  with  no  connotations  as 
Id  credit  worthiness  or  other 
characteristics,  does  not  constitute  a 
"consumer  report,"  because  it  does  not 
bear  on  any  of  the  seven  factors. 

G.  Rental  characteristics.  Reports 
about  rental  charateristics  [e.g., 
consumers'  evictions,  rental  payment 
histories,  treatment  of  premises)  are 
consumer  reports,  because  they  relate  to 
character,  general  reputation,  personal 
characteristics,  or  mode  of  living. 

5.  "(Ujsed  or  expected  to  be  used  or 
collected  in  whole  or  in  part  for  the 
purpose  of  serving  as  a  factor  in 
establishing  the  consumer's  eligibility 

*        *        *     M 

A.  Law  enforcement  bulletins. 
Bulletins  that  are  limited  to  a  series  of 
descriptions,  sometimes  accompanied 
by  photographs,  of  individuals  who  are 
being  sought  by  law  enforcement 
authorities  for  alleged  crimes  are  not  a 
series  of  "consumer  reports"  because 
they  have  not  been  collected  for  use  in 
evaluating  consumers  for  credit, 
insurance,  employment  or  other 
consumer  purposes,  and  it  cannot 
reasonably  be  anticipated  they  will  be 
used  for  such  purposes. 

B.  Directories.  'Telephone  directories 
and  city  directories,  to  the  extent  they 
only  provide  information  regarding 
name,  address  and  phone  number, 
marital  status,  home  ownership,  and 
number  of  children,  are  not  "consumer 
reports,"  because  the  information  is  not 
used  or  expected  to  be  used  in 
evaluating  consumers  for  credit, 
insurance,  employment  or  other 
purposes  and  does  not  reflect  on  credit 
standing,  credit  worthiness,  or  any  of 
the  other  factors.  A  list  of  names  of 
individuals  with  checking  accounts  is 
not  a  series  of  consumer  reports  because 
the  information  does  not  bear  on  credit 
worthiness  or  any  of  the  other  factors.  A 
trade  directory,  such  as  a  list  of  all 
insurance  agents  licensed  to  do  business 
in  a  state,  is  not  a  series  of  consumer 
reports  because  it  is  commercial 
information  that  would  be  used  for 
commercial  purposes. 

C.  Use  of  prior  consumer  report  in 
preparation.  A  report  that  would  not 
otherwise  be  a  consumer  report  may  be 
a  consumer  report,  notwithstanding  the 
purpose  for  which  it  is  furnished,  if  it 
includes  a  prior  consumer  report  or 
information  from  consumer  report  files, 
because  it  would  contain  some 
information  "collected  in  whole  or  in 
part"  for  consumer  reporting  purposes. 
For  example,  an  insurance  claim  report 
would  be  a  consumer  report  if  a 
consumer  report  (or  information  from  a 


consumer  report)  were  used  to  prepare 
it. 

D.  Use  of  reports  for  purposes  not 
anticipated  by  the  reporting  party.  The 
question  arises  whether  a  report  that  is 
not  othewise  a  consumer  report  is 
subject  to  the  FCRA  because  the 
recipient  subsequently  used  the  report 
for  a  permissible  purpose.  If  the 
reporting  party's  procedures  are  such 
that  it  neither  knows  of  nor  should 
reasonably  anticipate  such  use,  the 
report  is  not  a  consumer  report.  If  a 
reporting  party  has  taken  reasonable 
steps  to  insure  that  such  a  report  is  not 
used  for  an  impermissible  purpose,  and 
if  it  neither  knows  of.  nor  can 
reasonably  anticipate  such  use,  the 
report  should  not  be  deemed  a  consumer 
report  by  virtue  of  uses  beyond  the 
reporting  party's  control.  A  reporting 
party  might  establish  that  it  does  not 
reasonably  anticipate  such  use  of  the 
report  by  requiring  the  recipient  to 
certify  that  the  report  will  not  be  used 
for  one  of  the  purposes  listed  in  section 
604.  (Such  procedure  may  be  compared 
to  the  requirement  in  section  607(a). 
discussed  infra,  that  consumer  reporting 
agencies  furnishing  consumer  reports 
require  that  prospective  users  certify  the 
purposes  for  which  the  information  is 
sought  and  certify  that  the  information 
will  be  used  for  no  other  purpose).  For 
example,  a  claims  reporting  service 
could  use  such  a  certification  to  avoid 
having  its  insurance  claims  reports 
deemed  "consumer  reports"  if  the  report 
recipient/insurer  were  to  use  the  report 
later  for  "underwriting  purposes"  under 
section  604(3](C),  such  as  terminating 
insurance  coverage  or  raising  the 
premium. 

6.  "(E)stablishing  the  consumer's 
eligibility  for  (1)  credit  or  insurance  to 
be  used  primarily  for  personal,  family  or 
household  purposes,  or  (2)  employment 
purposes,  or  (3)  other  purposes 
authorized  under  Section  604" 

A.  Relation  to  Section  804.  Because 
section  603(d)(3)  refers  to  "purposes 
authorized  under  section  604"  (often 
described  as  "permissible  purposes"  of 
consumer  reports),  some  of  which 
overlap  purposes  enumerated  in  section 
603  [e.g.,  603(d)(1)  and  603(d)(2)).  section 
603  and  604  must  be  construed  together, 
to  determine  what  are  "consumer 
reports"  and  "permissible  purposes" 
under  the  two  sections.  See  discussion 
infra,  under  section  604. 

B.  Commercial  credit  or  insurance.  A 
report  on  a  consumer  for  credit  or 
insurance  in  connection  with  a  business 
operated  by  the  consumer  is  not  a 
"consumer  report."  and  the  Act  does  not 
apply  to  it. 

C.  Insurance  claims  reports.  (It  is 
assumed  that  information  in  prior 


consumer  reports  is  not  used  in  claims 
reports.  See  discussion,  supra,  in  item  5- 
C  under  this  subsection.)  Reports 
obtained  solely  to  determine  the  validity 
of  insurance  claims  are  not  consumer 
reports,  because  section  604(3)(C) 
specifically  sets  forth  only  underwriting 
(not  claims)  as  an  insurance-related 
purpose,  and  section  603(d)(1)  deals 
specifically  with  eligibility  for  insurance 
and  no  other  insurance-related 
purposes.  To  construe  section  604(3)(E) 
as  including  reports  furnished  in 
connection  with  insurance  claims  would 
be  to  disregard  the  specific  language  of 
sections  604(3)(C)  and  603(d)(1). 

D.  Scope  of  employment  purpose.  A 
report  that  is  used  or  is  expected  to  be 
used  or  collected  in  whole  or  in  part  in 
connection  with  estabhshing  an 
employee's  eligibility  for  "promotion, 
reassignment  or  retention."  as  well  as  to 
evaluate  a  job  applicant,  is  a  consumer 
report  because  sections  603(d)(2)  and 
604(3)(B)  use  the  term  "employment 
purposes."  which  section  603(h)  defines 
to  include  these  situations. 

E.  Bad  check  lists.  A  report  indicating 
that  an  individual  has  issued  bad 
checks,  provided  by  printed  list  or 
otherwise,  to  a  business  for  use  in 
determining  whether  to  accept 
consumers'  checks  tendered  in 
transactions  primarily  for  personal, 
family  or  household  purposes,  is  a 
consumer  report.  The  information 
furnished  bears  on  consumers' 
character,  general  reputation  and 
personal  characteristics,  and  it  is  used 
or  expected  to  be  used  in  connection 
with  business  transactions  involving 
consumers. 

F.  Tenant  screening  reports.  A  report 
used  to  determine  whether  to  rent  a 
residence  to  a  consumer  is  a  consumer 
report,  because  it  is  used  for  a  business 
transaction  that  the  consumer  wishes  to 
enter  into  for  personal,  family  or 
household  purposes. 

7.  Exclusions  From  the  Definition  of 
"Consumer  Report." 

A.  "(Any)  reports  containing 
information  solely  as  to  transactions  or 
experiences  between  the  consumer  and 
the  person  making  the  report," — (1) 
Examples  of  sources.  The  exemption 
applies  to  reports  limited  to  transactions 
or  experiences  between  the  consumer 
and  the  entity  making  the  report  [e.g., 
retail  stores,  hospitals,  present  or  former 
employers,  banks,  credit  unions,  or 
universities). 

(2)  Information  beyond  the  reporting 
entity's  own  transactions  or  experiences 
with  the  consumer.  The  exemption  does 
not  apply  to  reports  by  these  entities  of 
information  beyond  their  own 
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transactions  or  experiences  with  the 
consumer.  An  example  is  a  creditor's  or 
an  insurance  company's  report  of  the 
reasons  it  cancelled  credit  or  insurance, 
based  on  information  from  an  outside 
source. 

(3)  (pinions  concerning  transactions 
or  experiences.  The  exemption  applies 
to  reports  that  are  not  limited  to  the 
facts,  but  also  include  opinions  [e.g.,  use 
of  the  term  "slow  pay"  to  describe  a 
consumer's  transactions  with  a 
creditor),  as  long  as  the  facts  underlying 
the  opinions  involve  only  transactions 
or  experiences  between  the  consumer 
and  the  reportiiig  entity. 

B.  "(A)ny  authorization  or  approval  of 
a  specific  extension  of  credit  directly  or 
indirectly  by  the  issuer  of  a  credit  card 
or  similar  device:"— {\)  General.  The 
exemption  applies  to  a  credit  card 
issuer's  communication  of  its  decision 
whether  or  not  to  authorize  a  charge,  in 
response  to  a  request  from  a  merchant 
or  other  party  that  the  consumer  has 
asked  to  honor  the  card. 

C.  "(A)ny  report  in  which  a  person 
who  has  been  requested  by  a  third  party 
to  make  a  specific  extension  of  credit 
directly  or  indirectly  to  the  consumer 
conveys  his  decision  with  respect  to 
such  request,  if  the  third  party  advises 
the  consumer  of  the  name  and  address 
of  the  person  to  whom  the  request  was 
made  and  such  person  makes  the 
disclosures  to  the  consumer  required 
under  section  615.  "—[1]  General.  The 
exemption  covers  retailers'  attempts  to 
obtain  credit  for  their  individual 
customers  from  an  outside  source  (such 
as  a  bank  or  a  finance  company).  The 
communication  by  the  financial 
institution  of  its  decision  whether  to 
extend  credit  is  not  a  "consumer  report" 
//  the  retailer  informs  the  customer  of 
ihe  name  and  address  of  the  nnancial 
institution  to  which  the  application  or 
contract  is  offered  and  the  Hnancial 
institution  makes  the  disclosures 
required  by  section  815  of  the  Act.  Such 
disclosures  must  be  made  only  when 
there  is  a  denial  of,  or  increase  in  the 
charge  for,  credit  or  insurance.  (See 
discussion  of  section  615.  item  10  infra.) 

(2)  Information  included  in  the 
exemption.  The  exemption  is  not  limited 
to  a  simple  "yes"  or  "no"  response,  but 
includes  the  information  constituting  the 
basis  for  the  credit  denial,  because  it 
applies  to  "any  report." 

(3)  How  third  party  creditors  can 
insure  that  the  exemption  applies. 
Creditors,  who  are  requested  by  dealers 
or  merchants  to  make  such  specific 
extensions  of  credit  can  assure  that 
communicatkm  of  their  decision  to  the 
dealer  or  merchant  will  be  exempt  under 
this  section  from  the  term  "consumer 
report."  by  having  written  agreements 


that  require  such  parties  to  inform  the 
consumer  of  the  creditor's  name  and 
address  and  by  complying  with  any 
applicable  provisions  of  section  615. 

Section  803(e)  defines  "investigative 
consumer  report"  at  "a  consumer  report  or 
portion  tliereof  in  which  information  on  a 
consumer's  cliaracter.  general  reputation, 
personal  characteristics,  or  mode  of  living  is 
obtained  tiirough  personal  interviews  with 
neighbors,  friends,  or  associates  of  the 
consumer  reported  on  or  with  others  with 
whom  he  is  acquainted  or  who  may  have 
knowledge  concerning  any  such  items  of 
information.  However,  such  information  shall 
not  include  specific  factual  information  on  a 
consumer's  credit  record  obtained  directly 
from  a  creditor  of  the  consumer  or  from  a 
consumer  reporting  agency  when  such 
information  was  obtained  directly  from  a 
creditor  of  the  consumer  or  from  the 
consumer." 

1.  Relation  to  Other  Sections 

The  term  "investigative  consumer 
report"  denotes  a  subset  of  "consumer 
report"  for  which  the  Act  imposes 
additional  requirements  on  recipients 
and  consiuner  reporting  agencies. 
Persons  procuring  "investigative 
consumer  reports"  must  make  certain 
disclosures  to  the  consumers  who  are 
the  subjects  of  the  reports,  as  required 
by  section  606.  Consumer  reportiiig 
agencies  must  comply  with  section  614. 
when  furnishing  "investigative 
consumer  reports"  containing  adverse 
information  that  is  not  a  matter  of  public 
record.  Consumer  reporting  agencies 
making  disclosure  to  consumers 
pursuant  to  section  609  are  not  required 
to  disclose  "sources  of  information 
acquired  solely  for  use  in  preparing  an 
investigative  consimaer  report  and 
actually  used  for  no  other  purposes." 

2.  General 

An  "investigative  consumer  report"  is 
a  type  of  "consumer  report"  that 
contains  information  that  is  both  related 
to  a  consumer's  character,  general 
reputation,  personal  characteristics  or 
mode  of  living  and  obtained  by  personal 
interviews  with  the  consumer's 
neighbors,  friends,  associates  or  others. 

3.  Types  of  Sources  Interviewed 

A  report  consisting  of  information 
from  any  third  party  concerning  the 
subject's  character  (reputation,  etc.)  may 
be  an  investigative  consumer  report 
because  the  phrase  "obtained  through 
personal  interviews  *  *  *  with  others" 
includes  any  source  that  is  a  third  party 
interviewee.  A  report  containing 
interview  information  obtained  solely 
from  the  subject  is  not  an  "investigative 
consiuner  report." 


4.  Telephone  Interviews 

A  consumer  report  that  contains 
information  on  a  consumer's  "character, 
general  reputation,  personal 
characteristics  or  mode  of  living" 
obtained  through  telephone  interviews 
with  third  parties  is  an  "investigative 
consumer  report,"  because  "personal 
interviews"  includes  interviews 
conducted  by  telephone  as  well  as  in 
person. 

5.  Identity  of  Interviewer 

A  consumer  report  is  an  "investigative 
consumer  report"  if  personal  interviews 
are  used  to  obtain  information  reported 
on  a  consumer's  "cliaracter,  general 
reputation,  personal  characteristics  or 
mode  of  living,"  regardless  of  who 
conducted  the  interview. 

6.  Noninvestigative  Information  in 
"Investigative  Consumer  Reports" 

An  "investigative  consumer  report" 
may  also  contain  noninvestigative 
information,  because  the  definition 
includes  reports,  a  "portion"  of  which 
are  investigative  reports. 

7.  Exclusions  From  "Investigative 
Consumer  Reports" 

A  report  that  consists  solely  of 
information  gathered  from  observation 
by  one  who  drives  by  the  consumer's 
residence  is  not  an  "investigative 
consumer  report"  because  it  contains 
no  information  from"personal 
interviews," 

Section  603(f)  defines  "consumer  reporting 
agency"  as  "any  person  which,  for  monetary 
fees,  dues,  or  on  a  cooperative  nonprofit 
basis,  regularly  engages  in  whole  or  in  part  in 
the  practice  of  asaembling  or  evaluating 
consumer  credit  information  or  other 
information  on  consumers  for  the  purpose  of 
furnishing  consumer  reports  to  third  parties, 
and  which  uses  any  means  or  facility  of 
interstate  commerce  for  the  purpose  of 
preparing  or  furnishing  consumer  reports." 

1.  Relation  to  Other  Sections 

A.  Duties  imposed  on  "consumer 
reporting  agencies. "  The  Act  imposes  a 
number  of  duties  on  "consumer 
reporting  agencies."  They  must  have 
permissible  piuposes  to  furnish 
consumer  reports  (section  604),  avoid 
furnishing  obsolete  adverse  information 
in  certain  consumer  reports  (sections 
605.  607(a)),  adopt  reasonable 
procedures  to  assure  privacy  (sections 
604,  e07(a)),  and  accuracy  (section 
607(b))  of  consumer  reports,  provide 
only  limited  disclosures  to  governmental 
agencies  (section  608),  provide 
consumers  certain  disclosures  upon 
request  (sections  609  and  610)  at  no  cost 
or  for  a  reasonable  charge  (section  612). 
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follow  certain  procedures  if  a  consumer 
disputes  the  completeness  or  accuracy 
of  any  item  of  information  contained  in 
his  nie  (section  611],  and  follow  certain 
procedures  in  reporting  public  record 
information  for  employment  purposes  or 
when  reporting  adverse  information 
other  than  public  record  information  in 
investigative  consumer  reports  (sections 
613,  614). 

B.  Relation  to  "consumer  reports. " 
The  term  "consumer  reporting  agency," 
as  defined  in  section  603(f],  includes 
certain  persons  who  assemble  or 
evaluate  information  on  individuals  for 
the  purpose  of  furnishing  "consumer 
reports"  to  third  parties.  Conversely, 
section  603(d]  defines  the  term 
"consumer  report"  to  mean  the 
communication  of  certain  information 
by  a  "consumer  reporting  agency."  In 
other  words,  the  terms  "consumer 
report"  in  section  603(d)  and  "consumer 
reporting  agency"  as  defined  in  section 
603(f)  are  defined  in  a  mutually 
dependent  manner  and  must  therefore 
be  construed  together.  For  example,  a 
party  is  not  a  "consumer  reporting 
agency"  if  it  provides  only  information 
that  is  excepted  from  the  deflnition  of 
"consumer  report"  under  section  603(d), 
such  as  reports  limited  to  the  party's 
own  transactions  or  experiences  with  a 
consumer,  or  credit  information  on 
organizations. 

2.  Isolated  Reports 

Parties  that  do  not  "regularly"  engage 
in  assembling  or  evaluating  information 
for  the  purpose  of  furnishing  consumer 
reports  to  third  parties  are  not  consumer 
reporting  agencies.  For  example,  a 
creditor  that  furnished  information  on  a 
consumer  to  a  governmental  entity  in 
connection  with  one  of  its 
investigations,  would  not  "regularly"  be 
making  such  disclosure  for  a  fee  or  on  a 
cooperative  nonprofit  basis,  and 
therefore  would  not  become  a  consumer 
reporting  agency,  even  if  the  information 
exceeded  the  creditor's  transactions  or 
experiences  with  the  consumer. 

3.  Public  Record  Information 

A  firm  that  regularly  compiles  and 
reports  public  record  information  about 
consumers  for  use  in  connection  with 
consumer  transactions  is  a  consumer 
reporting  agency. 

4.  Employment  Agency 

An  employment  agency  that  routinely 
obtains  information  on  job  applicants 
from  their  former  employers  and 
furnishes  the  information  to  prospective 
employers  is  a  consumer  reporting 
agency. 


5.  Information  Compiled  for  Insurance 
Underwriting 

A  business  that  compiles  claim 
payment  histories  on  individuals  from 
insurers  and  furnishes  them  to  insurance 
companies  for  use  in  underwriting 
decisions  concerning  those  individuals 
is  a  consumer  reporting  agency. 

6.  Private  Investigators  and  Detective 
Agencies 

Private  investigators  and  detective 
agencies  that  regularly  obtain  consumer 
reports  and  furnish  them  to  clients  may 
thereby  become  consumer  reporting 
agencies. 

7.  Collection  Agencies  and  Creditors 

Collection  agencies  and  creditors 
become  consumer  reporting  agencies  if 
they  regularly  furnish  information 
beyond  their  transactions  or 
experiences  with  consumers  for  use  in 
connection  with  consumers' 
transactions. 

8.  Joint  Users  of  Consumers  Reports 

Entities  that  share  consumer  reports 
with  others  that  are  jointly  involved  in 
decisions  for  which  there  are 
permissible  purposes  to  obtain  the 
reports  may  be  "joint  users"  rather  than 
consumer  reporting  agencies.  For 
example,  if  a  lender  forwards  consumer 
reports  to  governmental  agencies 
administering  loan  guarantee  programs, 
or  to  other  prospective  loan  insurers  or 
guarantors,  or  to  another  creditor  for  use 
in  considering  a  consumer's  loan 
application  at  the  consumer's  request, 
the  lender  does  not  become  a  consumer 
reporting  agency  by  virtue  of  such 
action.  An  agent  or  employee  that 
obtains  consumer  reports  does  not 
become  a  consumer  reporting  agency  by 
sharing  such  reports  with  its  principal  or 
employer  in  connection  with  the 
purposes  for  which  the  reports  were 
initially  obtained. 

9.  Loan  Exchanges 

Loan  exchanges,  which  are  generally 
owned  and  operated  on  a  cooperative 
basis  by  consumer  Hnance  companies, 
constitute  a  mechanism  whereby  each 
member  furnishes  the  exchange 
information  concerning  the  full  identity 
and  loan  amount  of  each  of  its 
borrowers,  and  receives  information 
from  the  exchange  concerning  the 
number  and  types  of  outstanding  loans 
for  each  of  its  applicants.  A  loan 
exchange  or  any  other  exchange  that 
regularly  collects  information  bearing  on 
decisions  to  grant  consumers  credit  or 
insurance  for  personal,  family  or 
household  purposes,  or  employment,  is  a 
"consumer  reporting  agency."      .n. 


10.  State  Departments  of  Motor  Vehicles 

State  motor  vehicle  departments  are 
"consumer  reporting  agencies"  if  they 
regularly  furnish  motor  vehicle  reports 
containing  information  bearing  on  the 
consumer's  "personal  characteristics," 
such  as  arrest  information,  to  insurance 
companies  for  insurance  underwriting 
purposes.  (See  discussion  of  motor 
vehicle  reports  under  section  603(d), 
item  4c  supra.) 

11.  Federal  Agencies 

The  Office  of  Personnel  Management 
collects  and  files  data  concerning 
current  and  potential  employees  of  the 
Federal  Government  and  transmits  that 
information  to  other  government 
agencies  for  employment  purposes. 
Because  Congress  did  not  intend  that 
the  FCRA  apply  to  the  Office  of 
Personnel  Management  and  similar 
federal  agencies  (see  116  Cong.  Rec. 
36576  (1970)  (remarks  of  Rep.  Brown)), 
no  such  agency  is  a  "consumer  reporting 
agency." 

Section  603(g]  defines  "file,"  when  used  in 
connection  with  information  on  any 
consumer,  to  mean  "all  of  the  information  on 
that  consumer  recorded  and  retained  by  a 
consumer  reporting  agency  regardless  of  how 
the  information  is  stored." 

1.  Relation  to  Other  Sections 

Consumer  reporting  agencies  are 
required  to  make  disclosures  of  all 
information  in  their  "files"  to  consumers 
upon  request  (section  609]  and  to  follow 
reinvestigation  procedures  if  the 
consumer  disputes  the  completeness  or 
accuracy  of  any  item  of  information 
contained  in  his  "file"  (section  611). 

2.  General 

The  term  "file"  denotes  all 
information  on  the  consumer  that  is 
recorded  and  retained  by  a  consumer 
reporting  agency  that  might  be 
furnished,  or  has  been  furnished,  in  a 
consumer  report  on  that  consumer. 

3.  Audit  Trail 

The  term  "file"  does  not  include  an 
"audit  trail"  (a  list  of  changes  made  by  a 
consumer  reporting  agency  to  a 
consumer's  credit  history  record, 
maintained  to  detect  fraudulent  changes 
to  that  record],  because  such 
information  is  not  furnished  in  consumer 
reports  or  used  as  a  basis  for  preparing 
them. 

4.  Other  Information 

The  term  "file"  does  not  include 
information  in  billing  records  or  in  the 
consumer  relations  folder  that  a 
consumer  reporting  agency  opens  on  a 
consumer  who  obtains  disclosures  or 
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rUes  a  dispute,  if  the  information  has  not 
been  used  in  a  consumer  report  and 
would  not  be  used  in  preparing  one. 

Section  eaQ(h)  defines  "employment 
purpoaes"  to  mean  "a  report  uaad  for  the 
purposa  of  evaluating  a  consumer  for 
employment  promotion,  reassignment  or 
retention  as  an  employee." 

1.  Relation  to  Other  Sections 

The  terms  "employment  purposes"  is 
used  as  part  of  the  definition  of 
"consumer  reports"  (section  603(d)(2)) 
and  as  a  permissible  purpose  for  the 
furnishing  of  consumer  reports  (section 
604(3HB)).  Where  an  investigative 
consumer  report  is  to  be  used  for 
"employment  purposes"  for  which  a 
consumer  has  not  specifically  applied, 
section  608(a)(2)  provides  that  the  notice 
otherwise  required  by  section  606(a)(1) 
need  not  be  sent.  When  a  consumer 
reporting  agency  furnishes  public  record 
information  in  reports  "for  employment 
purposes."  it  must  follow  the  [MT>cedure 
set  out  in  section  613. 

2.  Security  Clearance 

A  report  in  connection  with  security 
clearances  of  a  government  contractor's 
emi^yees  wouki  be  for  "employment 
purposes"  under  this  section. 

Section  603(i)  defines  "medical  information" 
to  mean  "information  or  records  obtained, 
with  the  consent  of  the  individual  to  whom  it 
relates,  from  licensed  physicians  or  medical 
practitioners,  hospitals,  clinics,  or  other 
medical  or  medically  related  fadlties." 

1.  Relation  to  Other  Sections. 

Under  section  60e(a)(l).  a  consumer 
reporting  agency  must,  upon  the 
consumer's  request  and  proper 
identification,  disclose  the  nature  and 
substance  of  all  information  in  its  files 
ont  he  consumer,  except  "medical 
information." 

2.  Information  From  Non-medical 
Sources. 

Information  from  non-medical  sources 
such  as  employers,  is  not  "medical 
information." 

Section  604    Permissible  Purposes  of 
Reports 

"A  consumer  reporting  agency  may  furnish  a 
consumer  report  under  the  following 
circumstances  and  no  other  *  '  * 

1.  Relation  to  Section  603. 

Sections  603(d)(3)  and  604  must  be 
construed  together  to  determine  what 
are  "permisible  purposes,"  because 
section  603(d)(3)  refers  to  "purposes 
authorized  under  section  604"  (often 
described  as  "permissible  purposes"  of 
consumer  reports),  and  some  purposes 
are  enumerated  in  section  603  (e.g., 
sections  e03(d)(l)  and  603(d)(2). 


Subsections  of  sections  603  and  604  that 
specifically  set  forth  "permissible 
purposes"  relating  to  credit,  insurance 
and  employment,  are  the  only 
subsections  that  cover  "permissible 
purposes"  relating  to  those  three  areas. 
Section  604(3)(E).  a  general  subsection, 
is  limited  to  puiposes  not  otherwise 
addressed  in  section  604(3]  (A)-(O). 

A.  Credit.  Sections  603(d)(1)— which 
defines  "consumer  report"  to  include 
certain  reports  for  the  purpose  of  serving 
as  a  factor  in  establishing  the 
consumer's  eligibiUty  for  credit  or 
insurance  primarily  for  personal,  family, 
or  household  purposes — and  604(3)(A) 
must  be  read  together  as  fully  describing 
permissible  purposes  involving  credit  for 
obtaining  consiuner  reports. 
Accordingly,  section  004(3)(A)  permits 
the  furnish^  of  a  consumer  report  for 
use  in  connection  with  a  credit 
transaction  involving  the  consumer, 
primarily  for  personal  family  or 
household  purposes,  and  involving  the 
extension  of  credit  to,  or  review  or 
collection  of  an  account  of,  the 
consumer. 

B.  Insurance.  Sections  603(d)(1)  and 
604(3)(C)  must  be  read  together  as 
describing  the  only  permissible 
insurance  purposes  for  obtaining 
consumer  reports.  Accordingly,  section 
604(3KC)  permits  the  furnishing  of  a 
consumer  report  provided  it  is  for  use  in 
connection  with  the  underwriting  of 
insurance  involving  the  consumer, 
primarily  for  personal,  family,  or 
household  purposes. 

C  Employment  Employment  is 
covered  exclusively  by  sections 
603(d)(2)  and  604(3)(B),  and  by  section 
603(h)  (which  defines  "employment 
purposes").  Therefore,  "permissible 
purposes"  relating  to  employment 
include  reports  used  for  evaluating  a 
consumer  "for  employment,  promotion, 
reassignment  or  retention  as  an 
employee." 

D.  Other  purposes.  "Other  purposes" 
are  referred  to  in  section  603(d)(3)  and 
covered  by  section  604(3)(E),  as  well  as 
sections  604(1),  604(2)  and  604(3)(D) 
(which  contain  specific  purposes  not 
involving  credit,  insurance, 
employment).  Permissible  purposes 
relating  to  Section  604(3)(E)  are  limited 
to  transactions  that  consumers  enter 
into  primarily  for  personal,  family  or 
household  purposes  (excluding  credit, 
insurance  or  employment,  which  are 
specifically  covered  by  other 
subsections  discussed  above).  The  Act 
does  not  cover  reports  furnished  for 
transactions  that  consumers  enter  into 
primarily  in  connection  with  businesses 
they  operate  (e.g.,  a  consumer's  rental  of 
equipment  for  use  in  his  retail  store). 


2.  Relation  to  Other' Sections. 

A.  Section  e07(a).  Section  e07(a) 
requires  consumer  reporting  agencies  to 
keep  information  confidential  by 
furnishing  consumer  reports  only  for 
purposes  listed  under  section  604,  and  to 
follow  specified,  reasonable  procedures 
to  achieve  this  end.  Section  619  provides 
criminal  sanctions  against  any  person 
who  knowingly  and  willfully  obtains 
information  on  a  consumer  from  a 
consumer  reporting  agency  under  false 
pretenses. 

B.  Section  608.  Section  606  allows 
"consumer  reporting  agencies"  to 
furnish  governmental  eigencies  specified 
identifying  information  concerning 
consumers,  notwithstanding  the 
limitations  of  section  604. 

Section  604(1)— A  consumer  reporting  agency 
may  furnish  a  consumer  report  "in  response 
to  the  order  of  a  court  h'avii^  jurisdiction  to 
issue  such  an  order." 

1.  Subpoena 

A  subpoena,  including  a  grand  jury 
subpoena,  is  not  an  "order  of  a  court " 
unless  signed  by  a  judge. 

2.  Internal  Revenue  Service  Summons 

An  I.R.S.  summons  is  an  exception  to 
the  requirement  that  an  order  be  signed 
by  a  judge  before  it  constitutes  an 
"order  of  a  court"  under  this  section, 
because  a  1976  revision  to  Federal 
statutes  (26  U.S.C.  7609)  specifically 
requires  a  consumer  reporting  agency  to 
furnish  a  consumer  report  in  response  to 
an  I.R.S.  summons  upon  receipt  of  the 
designated  I.R.S.  certificate  that  the 
consumer  has  not  filed  a  timely  motion 
to  quash  the  summons. 

Section  604(2) — A  consumer  reporting  agency 
may  furnish  a  consumer  report  "in 
accordance  with  the  written  instructions  of 
the  consumer  to  whom  it  relates" 

1.  No  Other  Permissible  Purpose  Needed 

If  the  report  subject  furnished  written 
authorization  for  a  report,  that  creates  a 
permissible  purpose  for  furnishing  the 
report. 

2.  Refusal  to  Furnish  Report 

The  consumer  reporting  agency  may 
refuse  to  furnish  the  report  because  the 
statute  is  permissive,  not  mandatory. 
(Requirements  that  consumer  reporting 
agencies  make  disclosure  to  consumers 
(as  contrasted  with  furnishing  reports  to 
useis)  are  discussed  under  section  609 
and  610,  infra.) 

Section  604(3)(A) — A  consumer  reporting 
agency  may  issue  a  consumer  report  to  "a 
person  which  it  has  reason  to  believe  .  .  . 
intends  to  use  the  information  in  connection 
with  a  credit  transaction  involving  the 
consumer  on  whom  the  information  is  to  be 
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funii«h«d  aad  involving  the  extension  of 
credit  to.  or  review  or  coUection  of  an 
account  at  (he  consumer" 

1.  Reports  Soti^t  in  Connection  with  the 
"Review  or  CoUectioD  of  an  Account." 

A.  Reports  for  coflection.  A  collection 
agency  has  a  permissible  purpose  under 
this  sectioB  to  receive  a  consumer  report 
on  a  consumer  for  use  in  attempting  to 
coiled  that  csosuoier's  debt  regardless 
of  whether  that  debt  is  assigned  or 
referred  for  collection.  Similarly,  a 
detective  agency  or  private  investigator, 
attempting  to  collect  a  debt  owed  by  a 
consumer,  would  have  a  permissible 
purpose  to  obtain  a  consumer  report  on 
that  individual  for  use  in  collecting  that 
debt.  An  attorney  may  obtain  a 
consumer  report  under  this  section  on  a 
consumer  for  use  in  connection  with  a 
decision  vvhether  to  sue  that  individual 
to  collect  a  credit  account. 

B.  Unsolicited  reports.  A  consumer 
reporting  agency  may  not  send  an 
unsolicited  consumer  report  to  the 
recipient  of  a  previous  report  on  the 
same  consumer,  because  the  recipient 
will  not  necessarily  have  a  permissible 
purpose  to  receive  the  unsolicited 
report*  For  example,  the  recipient  may 
have  rejected  the  consumer's 
application  or  ceased  to  do  business 
with  the  consumer. 

2.  Judgment  Creditors 

A  iudgment  creditor  has  a  permissible 
purpose  to  receive  a  consumer  report  on 
the  judgraent  debtor  for  use  in 
connection  with  coUection  of  the 
judgment  debt  because  it  is  in  the  same 
position  as  any  creditor  attempting  to 
collect  a  debt  from  a  consumer  who  is 
the  subject  of  a  consumer  report. 

3.  Child  Support  Debts 

A  district  attorney's  office  or  other 
child  support  agency  may  obtain  a 
consumer  report  in  connection  with 
enforcement  of  the  report  subject's  child 
support  obligation,  established  by  court 
(or  quasi-judicial  administrative]  orders, 
since  the  agency  is  acting  as  or  on 
behalf  of  the  judgment  creditor,  and  is, 
in  effect  coflecting  a  debt.  However,  a 
consumer  reporting  agency  may  not 
furnish  consumer  reports  to  child 
support  agencies  seeking  to  establish 
paternity  or  the  duty  to  pay  child 
support 


*  Of  cnoTK  ■  contumer  reporUng  agency  nui>l 
furnish  notificalioas  retiuirpd  by  section  81  l|d). 
upon  the  coasumer's  requests,  to  prior  recipients  uf 
reports  containing  disputed  information  ttiat  is 
dtileted  or  that  M  (he  mibiecl  of  a  drepule  statement 
iiniier  section  611(bJ.         , 


4.  Tax  obligations 

A  tax  collection  agency  has  no 
general  permissible  purpose  to  obtain  a 
consumer  report  to  collect  delinquent 
tax  accounts,  because  this  subsection 
applies  only  to  collection  of  "credit" 
accounts.  However,  if  a  tax  collection 
agency  acquired  a  tax  lien  having  the 
same  effect  as  a  judgment  or  obtained  a 
judgment  it  would  be  a  judgment 
creditor  and  would  have  a  permissible 
purpose  for  obtaining  a  consumer  report 
on  the  consumer  who  owed  the  tax. 
Similarly,  if  a  consumer  taxpayer 
entered  an  agreement  with  a  tax 
collection  agency  to  pay  taxes  according 
to  some  timetable,  that  agreement  wotdd 
create  a  debtor-creditor  relationship, 
thereby  giving  the  agency  a  permissible 
piu-pose  to  obtain  a  consimier  report  on 
that  consumer. 

5.  Information  on  an  Applicant's  Spouse 

A.  Permissible  purpose.  A  creditor 
may  request  any  information  concerning 
an  applicant's  spouse  if  that  spouse  will 
be  permitted  to  use  the  account  or  will 
be  contractuaMy  liable  upon  the  account, 
or  the  applicant  is  relying  on  the 
spouse's  income  as  a  basis  for 
repayment  of  the  credit  retjuested.  A 
creditor,  therefore,  may  request  any 
information  concerning  an  applicant's 
spouse  if  (H  the  state  law  doctrine  of 
necessaries  applies  to  the  transaction,  or 
(2)  the  applicant  resides  in  a  community 
property  state,  or  (3)  ttie  property  tipon 
which  the  applicant  is  relying  as  a  basis 
for  repayment  of  the  credit  reqxiested  is 
located  in  such  a  state,  or  (4)  the 
applicant  is  acting  as  the  agent  of  the 
nonapplicant  spouse. 

B.  Lack  of  permjssibh  purpose,  if  the 
creditor  receives  information  clearly 
indicating  that  the  applicant  is  not 
acting  as  the  agent  of  the  nonapplicant 
spouse,  and  that  the  applicant  is  relying 
only  on  separate  property  to  repay  die 
credit  extended,  and  ttiat  the  state  law 
doctrine  of  necessaries  does  not  apply 
to  the  transaction  and  that  the  applicant 
does  not  reside  in  a  community  property 
state,  the  creditor  does  not  have  a 
permissible  purpose  for  obtaining  a 
report  on  a  nonapplicant  spouse.  A 
permissible  purpose  for  making  a 
consumer  report  on  a  nonapplicant 
spouse  can  never  exist  under  the  FCRA, 
where  Regulation  B,  issued  under  the 
Equal  Credit  Opportunity  Act  (12  CFR 
20Z),  prohibits  the  creditor  from 
requesting  information  on  such  spouse. 
There  is  no  permissible  purpose  to 
obtain  a  consumer  report  on  a 
nonapplicant  former  spouse  or  on  a 
nonapplicant  spouse  who  has  legally 
separated  or  otherwise  indicated  an 
intent  to  legally  disassociate  with  the 


marriage.  (This  does  not  preclude 
reporting  a  prior  joint  credit  account  of 
former  spouses  for  which  the  spouse 
that  is  the  subject  of  the  report  is  still 
contractually  liable.  See  discussion  in 
section  607,  item  S-D  infra.) 

6.  Prescreeoing 

"Prescreening"  means  the  process 
whereby  a  consumer,  reporting  agency, 
using  the  client's  criteria  for 
creditworthiness,  compiles  lists  of 
qualified  consumers  {or  deletes 
unqualified  consumers  from  client- 
supplied  lists)  to  be  solicited  by  its 
clients  who  market  products  or  services 
by  direct  mail  solicitations.  The  process 
may  also  include  demographic  analysis 
of  the  consumer  on  tbe  list  (e^..  use  of 
census  tract  data  reflecting  real  estate 
values]  by  the  consumer  reporting 
agency  or  by  a  third  party  employed  for 
that  purpose  before  the  list  is  provided 
to  the  consumer  reporting  agency's 
client.  In  such  situations,  the  client's 
creditworthiness  criteria  may  be 
provided  only  to  dte  consumer  reporting 
agency  and  not  to  the  ftird  party 
performing  the  demographic  analysis. 
The  consumer  reporting  agency  that 
performs  a  "prescreening"  service  may 
furnish  a  client  with  several  different 
lists  of  consumers  who  meet  different 
sets  of  creditworthiness  criteria  supplied 
by  the  client  who  intends  to  make 
different  credit  offers  {eg.,  various 
credit  limits)  to  consumers  who  meet  the 
different  cnteria. 

A  prescreened  list  constitutes  a  series 
of  consumer  reports,  because  the  list 
conveys  the  information  that  each 
consumer  named  meets  certain  criteria 
for  creditworthiness.  Prescreening  is 
permissible  under  the  FCRA  if  the  client 
agrees  in  advance  that  each  consumer 
whose  name  is  on  the  list  after 
prescreening  will  receive  an  offer  of 
credit.  In  these  circumstances,  a 
permissible  purpose  for  the  prescreening 
service  exiaia  under  this  section, 
because  of  the  client's  present  intent  to 
grant  credit  to  all  consumers  on  the  final 
list,  with  tfae  result  that  the  information 
is  used  "in  connection  with  a  credit 
transaction  involving  the  consumer  on 
whom  the  information  is  to  be  furnished 
and  involving  the  extension  of  credit  to 
*  *  *  the  consumer." 

7.  Seller  of  Property  Extending  Credit 

A  seller  of  property  has  permissible 
purpose  under  this  subsection  to  obtain 
a  consumer  report  on  a  prospective 
purchaser  to  whom  he  is  plannii^  to 
extend  credit 
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8.  Uncoded  Credit  Guides 

A  consumer  reporting  agency  may  not 
furnish  an  uncoded  credit  guide, 
because  the  recipient  does  not  have  a 
permissible  purpose  to  obtain  a 
consumer  report  on  each  consumer 
listed.  (As  discussed  under  section 
603(d),  item  4  supra,  credit  guides  are 
listings  that  credit  bureaus  furnish  to 
credit  grantors,  rating  how  consumers 
pay  their  bills.  Such  guides  are  a  series 
of  "consumer  reports"  on  the 
"consumers"  listed  therein,  unless  coded 
so  that  the  consumer's  identity  is  not 
disclosed.) 

9.  Liability  for  Bad  Checks 

A  party  attempting  to  recover  the 
amount  due  on  a  bad  check  is 
attempting  to  collect  a  debt  and. 
therefore,  has  a  permissible  purpose  to 
obtain  a  consimier  report  on  the 
consumer  who  wrote  it,  and  on  any 
other  consumer  who  is  liable  for  the 
amount  of  that  check  under  applicable 
state  law. 

Section  e04(3)(B) — A  conaiuner  reporting 
agency  may  issue  a  consumer  report  to  "a 
person  wjiich  it  has  reason  to  believe  *  *  * 
intends  to  use  the  information  for 
employment  purposes;" 

1.  Current  Employees 

An  employer  may  obtain  a  consumer 
report  on  a  current  employee  in 
connection  with  an  investigation  of  the 
disappearance  of  money  from 
employment  premises,  because 
"retention  as  an  employee"  is  included 
in  the  definition  of  "employment 
purposes"  (seciton  603(h)]. 

2.  Consumer  Reports  on  Applicants  and 
Non-applicants 

An  employer  may  obtain  a  consumer 
report  for  use  in  evaluating  the  subject's 
application  for  employment  but  may  not 
obtain  a  consumer  report  to  evaluate  the 
application  of  a  consumer  who  is  not  the 
subject  of  the  report. 

3.  Grand  Jurors 

The  fact  that  grand  jurors  are  usually 
paid  a  stipend  for  their  service  does  not 
provide  a  district  attorney's  office  a 
permissible  purpose  for  obtaining 
consumer  reports  on  them,  because  such 
service  is  a  duty,  not  "employment." 

Section  604(3)(C)— A  consumer  reporting 
agency  may  isue  a  coiuumer  report  to  "a 
person  which  it  has  reason  be  believe  *  *  * 
intends  to  use  the  information  in  connection 
with  the  underwriting  of  insurance  involving 
the  consumer;" 

1.  Underwriting 

An  insurer  may  obtain  a  consumer 
report  to  decide  whether  or  not  to  issue 
a  policy  to  the  consumer,  the  amount 


and  terms  of  coverage,  the  duration  of 
the  policy,  the  rates  or  fees  charged,  or 
whether  or  not  to  renew  or  cancel  a 
policy,  because  these  are  all 
"underwriting"  decisions. 

2.  Claims  Reports 

An  insurer  may  not  obtain  a  consumer 
report  for  the  purpose  of  evaluating  a 
claim  (to  ascertain  its  validity  or 
otherwise  determine  what  action  should 
be  taken),  because  permissible  purposes 
relating  to  insurance  are  limited  by  this 
section  to  "underwriting"  purposes. 

Section  604(3)(D) — A  consumer  reporting 
agency  may  issue  a  consumer  report  to  "a 
person  which  it  has  reason  to  believe  *  *  * 
intends  to  use  the  information  in  connection 
with  a  determination  of  the  consumer's 
eligibility  for  a  license  or  other  beneRt 
granted  by  a  governmental  instrumentality 
required  by  law  to  consider  an  apphcant's 
financial  responsibility  or  stautus  *  *  *. 

1.  Appropriate  recipient 

Any  party  charged  with  responsibility 
for  assessing  the  consumer's  eligibility 
for  the  benefit  (not  only  the  agency 
directly  responsible  for  administering 
the  benefit)  has  a  permissible  purpose  to 
receive  a  consumer  report.  For  example, 
a  district  attorney's  office  or  social 
services  bureau,  required  by  law  to 
consider  a  consumer's  financial  status  in 
determining  whether  that  consumer 
qualifies  for  welfare  beneflts,  has  a 
permissible  purpose  to  obtain  a  report 
on  the  consumer  for  that  purpose. 
Similarly,  consumer  reporting  agencies 
may  furnish  consumer  reports  to 
townships  on  consumers  whose 
fmancial  status  the  townships  are 
required  by  law  to  consider  in 
determining  the  consumers'  eligibility 
for  assistance. 

2.  Inappropriate  Recipient 

Parties  not  charged  with  the 
responsibility  of  determining  a 
consumer's  eligibility  for  a  license  or 
other  benefit,  for  example,  a  party 
competing  for  an  FCC  radio  station 
construction  permit,  would  not  have  a 
permissible  purpose  to  obtain  a 
consumer  report  on  that  consumer. 

3.  Initial  or  Continuing  BeneHt 

The  permissible  purpose  includes  the 
determination  of  a  consumer's 
continuing  eligibility  for  a  benefit,  as 
well  as  the  evaluation  of  a  consumer's 
initial  application  for  a  benefit.  If  the 
governmental  body  has  reason  to 
believe  a  particular  consumer's 
eligibility  is  in  doubt,  or  wishes  to 
conduct  random  checks  to  conflrm 
eligibility,  it  has  a  permissible  purpose 
to  receive  a  consumer  report 


Section  604(3)(E] — A  consumer  reporting 
agency  may  issue  a  consumer  report  to  "a 
person  which  it  has  reason  to  believe  *  *  * 
otherwise  has  a  legitimate  business  need  for 
the  information  in  connection  with  a  business 
transaction  involving  the  consumer." 

1.  Relation  to  Other  Subsections  of 
Section  604(3) 

The  issue  of  whether  credit, 
employment,  or  insurance  provides  a 
permissible  purpose  is  determined 
exclusively  by  reference  to  subsections 
(A).  (B),  or  (C),  respectively. 

2.  Commercial  Transactions 

The  term  "business  transaction"  in 
this  section  means  a  business 
transaction  with  a  consumer  primarily 
for  personal,  family,  or  household 
purposes.  Business  transactions  that 
involve  purely  commercial  purposes  are 
not  covered  by  the  Act.  Therefore,  a 
consumer  reporting  agency  may  furnish 
a  report  on  an  individual  to  a  business 
that  has  a  commercial  purpose  for 
obtaining  the  report,  and  the  Act  does 
not  apply  to  such  report. 

3.  "Legitimate  Business  Need." 

Under  this  subsection,  a  party  has  a 
permissible  purpose  to  obtain  a 
consumer  report  on  a  consumer  for  use 
in  connection  with  some  action  the 
consumer  takes  from  which  he  or  she 
might  expect  to  receive  a  benefit  that  is 
not  more  specifically  covered  by 
subsections  (A),  (B),  or  (C).  For  example, 
a  consumer  report  may  be  obtained  on  a 
consumer  who  applies  to  rent  an 
apartment,  offers  to  pay  for  goods  with  a 
check,  applies  for  a  checking  account  or 
similar  service,  seeks  to  be  included  in  a 
computer  dating  service,  or  who  has 
sought  and  received  over-payments  or 
government  benefits  that  he  has  refused 
to  return. 

4.  Litigation 

The  possibility  that  a  party  may  be 
involved  in  litigation  involving  a 
consumer  does  not  provide  a 
permissible  purpose  for  that  party  to 
receive  a  consumer  report  on  such 
consumer  under  this  subsection, 
because  litigation  is  not  a  "business 
transaction"  involving  the  consumer. 
Therefore,  potential  plaintiffs  may  not 
always  obtain  reports  on  potential 
defendants  to  determine  whether  they 
are  worth  suing.  The  transaction  that 
gives  rise  to  the  litigation  may  or  may 
not  provide  a  permissible  purpose.  A 
party  seeking  to  sue  on  a  credit  account 
would  have  a  permissible  purpose  under 
section  604(3)(A).  (That  section  also 
permits  judgment  creditors  and  lien 
creditors  to  obtain  consumer  reports  on 
judgment  debtors  or  individuals  whose 
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property  is  subject  to  the  lien  creditor's 
lien.)  If  that  transaction  is  a  business 
transaction  involving  the  consumer, 
there  is  a  permissible  purpose.  If  the 
litigation  arises  from  a  tort,  there  is  no 
permissible  purpose.  Similarly,  a 
consumer  report  may  not  be  obtained 
solely  for  use  in  discrediting  a  witness 
at  trial  or  for  locating  a  witness.  This 
section  does  not  permit  consumer 
reportirxg  agencies  to  furnish  consumer 
reports  for  the  purpose  of  locating  a 
person  suspected  of  committing  a  crime. 
(As  stated  in  the  discussion  of  section 
608  infra  (item  2),  section  608  permits 
the  furnishing  of  specified,  limited 
identifying  information  to  governmental 
agencies,  notwithstanding  the  provisions 
oS  section  604.] 

5.  Impermissible  Purposes 

A  consumer  reporting  agency  may  not 
furnish  a  consuioer  report  to  satisfy  a 
requester's  curiosity,  or  for  use  by  a 
news  reporter  in  preparing  a  newspaper 
or  magazine  article. 

6.  Agents 

A.  General.  An  agent  *  of  a  party  with 
a  "pennissible  purpose"  may  obtain  a 
consumer  report  on  behalf  of  his 
principal,  where  he  is  involved  in  the 
decision  that  gives  rise  to  the 
permissible  purpose.  Such  involvement 
may  include  the  agent's  making  a 
decision  (or  taking  action)  for  the 
principal  or  assisting  the  principal  in 
making  the  decision  [e.g.,  by  evaluating 
information].  In  these  circumstances,  the 
agent  is  acting  on  behalf  of  the  principal. 
In  some  cases,  the  agent  and  principal 
are  referred  to  as  "joint  users."  See 
discussion  in  section  603(f}.  supra,  (item 
8). 

B.  Real  Estate  agent.  A  real  estate 
agent  may  obtain  a  consumer  report  on 
behalf  of  a  seller,  to  evaluate  the 
eligibility  as  a  prospective  purchaser  of 
a  subject  who  has  expressed  an  interest 
in  purchasing  property  from  the  seller. 

C.  Private  detective  agency.  A  private 
detective  agency  may  obtain  a  consumer 
report  as  agent  for  its  client  while 
investigating  a  report  subject  that  is  a 
client's  prospective  employee,  or  in 
connection  with  advising  a  client 
concerning  a  business  transaction  with 
the  report  subject  or  in  attempting  to 
collect  a  debt  owed  its  client  by  the 
subject  of  the  report.  In  these 
circumstances,  the  detecti  v^e  agency  is 
acting  on  behalf  of  its  client. 

D.  Rental  clearance  agency.  A  rental 
clearance  agency  that  obtains  consumer 
reports  to  assist  owners  of  residential 
properties  in  screening  consumers  as 
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tenants,  has  a  pennissible  purpose  to 
obtain  the  reports,  if  it  uses  them  in 
applying  the  landlords  criteria  to 
approve  or  disapprove  the  subjects  as 
tenant  applicants.  Similarly,  an 
apartment  manager  investigating 
applicants  for  apartment  rentals  by  a 
landlord  may  obtain  consumer  reports 
on  these  applicants. 

E.  Attorney.  An  attorney  collecting  a 
debt  for  a  creditor  client  including  a 
party  suing  on  a  debt  or  collecting  on 
behalf  of  a  judgment  creditor  or  lien 
creditor,  has  a  permissible  purpose  to 
obtain  a  consumer  report  on  the  debtor 
to  the  same  extent  as  the  client. 

Section  €04    General 

1.  Furnishing  of  Consumer  Reports  to 
Other  Consumer  Reporting  Agencies 

A  consumer  reporting  agency  may 
furnish  a  oonsumer  report  to  another 
consumer  reporting  agency  for  it  to 
furnish  pursuant  to  a  subscriber's 
request  In  these  circumstances,  one 
consumer  reporting  agency  is  acting  on 
behalf  of  another. 

2.  Consumer's  Permission  not  Needed 

When  permissible  purposes  exist 
parties  may  obtain,  and  consumer 
reporting  agencies  may  furnish, 
consumer  reports  without  the 
consumers'  permission.  Similarly, 
parties  may  fiimish  information 
concerning  their  transactions  with 
consumerB  to  consumer  reporting 
agencies  and  others,  and  consumer  > 
reporting  agencies  may  gather 
information,  without  consumers* 
permission. 

3.  User's  Disclosure  of  Report  to  Subject 
Consumer 

The  FCRA  does  not  prohibit  a 
consumer  report  user  from  giving  a  copy 
of  the  report  or  otherwise  disclosing  it 
to  the  coBsumer  who  is  the  subject  of 
the  report. 

Section  605    Obsolete  Information 

"(a)  Except  as  authorized  under  subsection 
(b).  no  consumer  reporting  agency  may  make 

any  consumer  report  containing  any  of  the 
following  items  of  information  *   *  *: 

(b)  The  provisions  of  subsection  (a)  are  not 
applicable  in  the  case  of  any  consumer  credit 
report  to  be  used  in  connectioD  with — 

(1)  a  CTedit  transaction  involving,  or  which 
may  reasonably  be  expected  to  involve,  a 
principal  amount  of  $50,000  or  more: 

(2)  the  underwriting  of  life  insurance 
involving,  or  which  may  reasonably  be 
expected  to  involve,  a  face  amount  of  $50,000 
or  more;  or 

(3)  the  employment  of  any  individual  at  an 
annual  salary  which  equals,  or  which  may 
reasonably  be  expected  to  eqaal  $20,000,  or 


1.  General 

Section  605(a)  provides  that  most 
adverse  information  more  than  seven 
years  old  may  not  be  reported,  except  in 
certain  circumstances  set  out  in  section 
605(b].  With  respect  to  delinquent 
accounts,  accounts  placed  for  collection, 
and  accounts  charged  to  profit  and  loss. 
there  are  many  dates  that  could  be 
deemed  to  commence  seven  year 
reporting  periods.  The  discussion  in 
subsections  Ia](2),  {a)(4),  and  (a)(6)  is 
intended  to  set  forth  a  clear,  workable 
rule  that  effectuates  Congressional 
intent. 

2.  Favorable  Information 

Hie  Act  imposes  no  time  restriction 
on  reporting  of  information  that  Is  not 
adverse. 

3.  Retention  of  infanaation  in  Files 

Consumer  reporting  agencies  may 
retain  obsolete  adverse  information  and 
furnish  it  in  reports  for  purposes  that  are 
exempt  under  subsection  (b)  [e.g.,  credit 
for  a  principal  amount  of  $50,000  or 
more). 

4.  Use  of  Shorter  Periods 

The  section  does  not  require 
consumer  reportii^  agencies  to  report 
adverse  information  for  the  time  periods 
set  forth,  but  only  prohibits  them  from 
reporting  adverse  items  beyond  those 
time  periods. 

5.  Inapplicabihty  to  Users 

The  section  does  not  limit  creditors  or 
others  from  using  adverse  information 
that  would  be  "obsolete''  under  its 
terms,  because  it  applies  only  to 
reporting  by  consumer  reporting 
agencies.  Similarly,  this  section  does  not 
bar  a  creditor's  reporting  such  adverse 
obsolete  information  concerning  its 
transactions  or  experiences  with  a 
consumer,  because  the  report  wonld  not 
constitute  a  consumer  report. 

6.  Indicating  the  Existence  of 
Nonspecified,  Obsolete  Information 

A  consumer  reporting  agency  may  not 
furnish  a  consumer  report  indicating  the 
existence  of  obsolete  adverse 
information,  even  if  no  specific  item  is 
reported.  For  example,  a  consumer 
reporting  agency  may  not  communicate 
the  existence  of  a  debt  older  than  seven 
years  by  reporting  that  a  credit  grantor 
cannot  locate  a  debtor  whose  debt  was 
charged  off  ten  years  ago. 

7.  Operative  Dates 

The  times  or  dates  set  forth  in  this 
section,  which  relate  to  the  occurrence 
of  events  involving  adverse  informatiori. 
determine  whether  the  item  is  obsolete. 
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The  date  that  the  consumer  reporting 
agency  acquired  the  adverse 
information  is  irrelevant  to  how  long 
that  information  may  be  reported. 

Section  605(a)(l>— "Cases  under  title  11  of  the 
United  States  Code  or  under  the  Bankruptcy 
Act  that,  from  the  date  of  entry  of  the  order 
for  relief  or  the  date  of  adjudication,  as  the 
case  may  be.  antedate  the  report  by  more 
than  10  years." 

1.  Relation  to  Other  Subsections 

The  reporting  of  suits  and  judgments 
is  governed  by  subsection  (a)(2],  the 
reporting  of  accounts  placed  for 
collection  or  charged  to  proHt  and  loss  is 
governed  by  subsection  (a)(4),  and  the 
reporting  of  other  delinquent  accounts  is 
governed  by  subsection  (a)(6).  Any  such 
item,  even  if  discharged  in  bankruptcy, 
may  be  reported  separately  for  the 
applicable  seven  year  period,  while  the 
existence  of  the  bankruptcy  filing  may 
be  reported  for  ten  years. 

2.  Wage  Earner  Plans 

Wage  earner  plans  may  be  reported 
for  ten  years,  because  they  are  covered 
by  Title  11  of  the  United  States  Code. 

3.  Date  for  Filing 

A  voluntary  bankruptcy  petition  may 
be  reported  for  ten  years  from  the  date 
that  it  is  filed,  because  the  Hiing  of  the 
petition  constitutes  the  entry  of  an 
"order  for  relief  under  this  subsection, 
just  like  a  filing  under  the  Bankruptcy 
Act  (11  U.S.C.  301). 

Section  605(a)(2)— "Suits  and  judgments 
which,  from  date  of  entry,  antedate  the  report 
by  more  than  seven  years  or  until  the 
governing  statute  of  limitations  has  expired, 
whichever  is  the  longer  period." 

1.  Operative  Date 

For  a  suit,  the  term  "date  of  entry" 
means  the  date  the  suit  was  initiated.  A 
protracted  suit  may  be  reported  for  more 
than  seven  years  from  the  date  it  was 
entered,  if  the  governing  statute  of 
limitations  has  not  expired.  For  a 
judgment,  the  term  "date  of  entry" 
means  the  date  the  judgment  was 
rendered. 

2.  Paid  Judgments 

Paid  judgments  cannot  be  reported  for 
more  than  seven  years  after  the 
judgment  was  entered,  because  payment 
of  the  judgment  eliminates  any 
"governing  statute  of  limitations"  under 
this  subsection  that  might  otherwise 
lengthen  the  period. 

Section  605(a)(3)— "Paid  tax  liens  which, 
from  date  of  payment,  antedate  the  report  by 
more  than  seven  years." 

1.  Unpaid  Liens 

If  a  tax  lien  (or  other  lien)  remains 
unsatisfied,  it  may  be  reported  as  long 


as  it  remains  filed  against  the  consumer, 
without  limitation,  because  this 
subsection  addresses  only  paid  tax 
liens. 

Section  605(a)(4) — "Accounts  placed  for 
collection  or  charged  to  profit  and  loss  which 
antedate  the  report  by  more  than  seven 
years." 

1.  Placement  for  Collection 

The  term  "placed  for  collection" 
means  internal  collection  activity  by  the 
creditor,  as  well  as  placement  with  an 
outside  collector,  whichever  occurs  Arst 
Sending  of  the  initial  past  due  notices 
does  not  constitute  placement  for 
collection.  Placement  for  collection 
occurs  when  dunning  notices  or  other 
collection  e^orts  are  initiated.  The 
reporting  period  is  not  extended  by 
assignment  to  another  entity  for  further 
collection,  or  by  a  partial  or  full 
payment  of  the  account.  However, 
where  a  borrower  brings  his  delinquent 
account  to  date  and  returns  to  his 
regular  payment  schedule,  and  later 
defaults  again,  a  consumer  reporting 
agency  may  disregard  any  collection 
activity  with  respect  to  the  first 
delinquency  and  measure  the  reporting 
period  from  the  date  the  account  was 
placed  for  collection  as  a  result  of  the 
borrower's  ultimate  default.  A 
consumer's  repayment  agreement  with  a 
collection  agency  can  be  treated  as  a 
new  account  that  has  its  own  seven  year 
period. 

2.  Charge  to  Profit  and  Loss 

The  term  "charged  to  profit  and  loss" 
means  action  taken  by  the  creditor  to 
write  off  the  account,  and  the  applicable 
time  period  is  measured  from  that  event. 
If  an  account  that  was  charged  off  is 
later  paid  in  part  or  paid  in  full  by  the 
consumer,  the  reporting  period  of  seven 
years  from  the  charge-off  is  not 
extended  by  this  subsequent  payment. 

3.  Reporting  of  a  Delinquent  Account 
That  Is  Later  Placed  for  Collection  or 
Charged  to  Profit  and  Loss 

The  fact  that  an  account  has  been 
placed  for  collection  or  charged  to  profit 
and  loss  may  be  reported  for  seven 
years  from  the  date  that  either  of  those 
events  occurs,  regardless  of  the  date  the 
account  became  delinquent.  The  fact  of 
delinquency  may  also  be  reported  for 
seven  years  from  the  date  the  account 
became  delinquent. 

Section  605(a)(5) — "Records  of  arrest, 
indictment,  or  conviction  of  crime  which, 
from  date  of  disposition,  release,  or  parole, 
antedate  the  report  by  more  than  seven 
years." 


1.  Records 

The  term  "records"  means  any 
information  a  consumer  reporting 
agency  has  in  its  files  relating  to  arrest, 
indictment  or  conviction  of  a  crime. 

2.  Computation  of  Time  Period 

The  seven  year  reporting  period  runs 
from  the  date  of  disposition,  release  or 
parole,  as  applicable.  For  example,  if 
charges  are  dismissed,  or  the  consumer 
is  acquitted,  the  date  of  such  dismissal 
or  acquittal  is  the  date  of  disposition.  If 
the  consumer  is  convicted  of  a  crime 
and  sentenced  to  conHnement,  the  date 
of  release  or  placement  on  parole 
controls.  (Confinement,  whether 
continuing  or  resulting  from  revocation 
of  parole,  may  be  reported  until  seven 
years  after  the  confinement  is 
terminated.)  The  sentencing  date 
controls  for  a  convicted  consumer 
whose  sentence  does  not  include 
conHnement.  The  fact  that  information 
concerning  the  arrest,  indictment,  or 
conviction  of  crime  is  obtained  by  the 
reporting  agency  at  a  later  date  from  a 
more  recent  source  (such  as  a 
newspaper  or  interview)  does  not  serve 
to  extend  this  reporting  period. 

Section  605(a)(e) — "Any  other  adverse  item 
of  information  which  antedates  the  report  by 
more  than  seven  years." 

1.  Relation  to  Other  Subsections 

This  section  applies  to  all  adverse 
information  that  is  not  covered  by 
section  805(a)(l}-(5).  For  example,  a 
delinquent  account  that  has  neither  been 
placed  for  collection,  nor  charged  to 
profit  and  loss,  may  be  reported  for 
seven  years  from  the  date  of  the  last 
regularly  scheduled  payment.  (Accounts 
placed  for  collection  or  charged  to  profit 
and  loss  may  be  reported  for  the  time 
periods  stated  in  section  605(a)(4].) 

2.  Non  Tax  Liens 

Liens  (other  than  paid  tax  liens)  may 
be  reported  as  long  as  they  remain  filed 
against  the  consumer  or  the  consumer's 
property,  and  remain  effective  (under 
any  applicable  statute  of  limitations). 
(See  discussion  under  section  e05(a)(3), 
supra]. 

Section  606  Disclosure  of  Investigative 
Consumer  Reports 

"(a)  A  person  may  not  procure  or  cause  to  be 
prepared  an  investigative  consumer  report  on 
any  consumer  unless — 

(1)  it  is  clearly  and  accurately  disclosed  to 
the  consumer  that  an  investigative  consumer 
report  including  information  as  to  his 
character,  general  reputation,  personal 
characteristics,  and  mode  of  living, 
whichever  are  applicable,  may  be  made,  and 
such  disclosure  (A)  is  made  in  a  writing 
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mailed,  or  otherwise  delivered,  to  the 
consumer,  not  later  than  three  days  after  the 
date  on  which  the  report  was  first  requested, 
and  (B)  includes  a  statement  informing  the 
consumer  of  his  right  to  request  the 
additional  disclosures  provided  for  under 
subsection  (b)  of  this  section;  or 

(2)  the  report  is  to  be  used  for  employment 
purposes  for  which  the  consumer  has  not 
specifically  applied. 

(b)  Any  person  who  procures  or  causes  to  be 
prepared  an  investigative  consumer  report  on 
any  consumer  shall,  upon  written  request 
made  by  the  consumer  within  a  reasonable 
period  of  time  after  receipt  by  him  of  the 
disclosure  required  by  subsection  (a)(1), 
make  a  complete  and  accurate  disclosure  of 
the  nature  and  scope  of  the  investigation 
requested.  This  disclosure  shall  be  made  in  a 
writing  mailed,  or  otherwise  delivered,  to  the 
consumer  not  later  than  five  days  after  the 
date  on  which  the  request  for  such  disclosure 
was  received  from  the  consumer  or  such 
report  was  first  requested,  whichever  is  the 
later. 

(c)  No  person  may  be  held  liable  for  any 
violation  of  subsection  (a)  or  (b)  of  this 
section  if  he  shows  by  a  preponderance  of  the 
evidence  that  at  the  time  of  the  violation  he 
maintained  reasonable  procedures  to  assure 
compliance  with  subsection  (a)  or  (b)." 

1.  Relation  to  Other  Sections 

The  term  "investigative  consumer 
report"  is  defined  at  section  603(e]  to 
mean  a  consumer  report,  all  or  a  portion 
of  which  contains  information  obtained 
through  personal  interviews  (in  person 
or  by  telephone)  with  persons  other  than 
the  subject,  which  information  relates  to 
the  subject's  character,  general 
reputation,  personal  characteristics  or 
mode  of  living. 

2.  Inapplicability  to  Consumer  Reporting 
Agencies 

The  section  applies  only  to  report 
users,  not  consumer  reporting  agencies. 
The  FCRA  does  not  require  consumer 
reporting  agencies  to  inform  consumers 
that  information  will  be  gathered  or  that 
reports  will  be  furnished  concerning 
them. 

3.  Inapplicability  to  Noninvestigative 
Consumer  Reports 

The  section  does  not  apply  to 
noninvestigative  reports. 

4.  Exemptions 

An  employer  who  orders  investigative 
consumer  reports  on  a  current  employee 
who  has  not  applied  for  a  job  change 
need  not  notify  the  employee,  because 
the  term  "employment  purposes"  is 
defined  to  include  "promotion, 
reassignment  or  retention"  and 
subsection  (b)  provides  that  the 
disclosure  requirements  do  not  apply  to 
"employment  purposes  for  which  the 
consumer  has  not  specifically  applied". 


5.  Form  and  Delivery  of  Notice 

The  notice  must  be  in  writing  and 
delivered  to  the  consumer.  The  user  may 
include  the  disclosure  in  an  application 
for  employment,  insurance,  or  credit,  if  it 
is  clear  and  conspicuous  and  not 
obscured  by  other  language.  A  user  may 
send  the  required  notice  via  first  class 
mail.  The  notice  must  be  mailed  or 
otherwise  delivered  to  the  consumer  not 
later  than  three  days  after  the  report 
was  first  requested. 

6.  Content  of  Notice  of  Right  to 
Disclosure 

The  notice  must  clearly  and 
accurately  disclose  that  an 
"investigative  consumer  report" 
including  information  as  to  the 
consumer's  character,  general 
reputation,  personal  characteristics  and 
mode  of  living  (whichever  are 
applicable),  may  be  made.  The 
disclosure  must  also  state  that  an 
investigative  consumer  report  involves 
personal  interviews  with  sources  such 
as  neighbors,  friends,  or  associates.  The 
notice  may  include  any  additional, 
accurate  information  about  the  report, 
such  as  the  types  of  interviews  that  will 
be  conducted.  The  notice  must  include  a 
statement  informing  the  consumer  of  the 
right  to  request  complete  and  accurate 
disclosure  of  the  nature  and  scope  of  the 
investigation. 

7.  Content  of  Disclosure  of  Report 

When  the  consumer  requests 
disclosure  of  the  "nature  and  scope"  of 
the  investigation,  such  disclosure  must 
include  a  complete  and  accurate 
description  of  the  types  of  questions 
asked,  the  number  and  types  of  persons 
interviewed,  and  the  name  and  address 
of  the  investigating  agency.  The  user 
need  not  disclose  the  names  of  sources 
of  information,  nor  must  it  provide  the 
dnsumer  with  a  copy  of  the  report.  A 
report  user  that  provides  the  consumer 
with  a  blank  copy  of  the  standardized 
form  used  to  transmit  the  report  from  the 
agency  to  the  user  complies  with  the 
requirement  that  it  disclose  the  "nature" 
of  the  investigation. 

Section  607    Compliance  Procedures 

"(a)  Every  consumer  reporting  agency  shall 
maintain  reasonable  procedues  designed  to 
avoid  violations  of  section  605  and  to  limit 
the  furnishing  of  consumer  reports  to  the 
purposes  listed  under  section  604.  These 
procedures  shall  require  that  prospective 
users  of  the  information  identify  themselves, 
certify  the  purposes  for  which  the  information 
is  sought,  and  certify  that  the  information  will 
be  used  for  no  other  purpose.  Every  consumer 
reporting  agency  shall  make  a  reasonable 
effort  to  verify  the  identity  of  a  new 
prospective  user  and  the  uses  certified  by 
such  prospective  user  prior  to  furnishing  such 


user  a  consumer  report.  No  consumer 
reporting  agency  may  furnish  a  consumer 
report  to  any  person  if  it  has  reasonable 
grounds  for  believing  that  the  consumer 
report  will  not  be  used  for  a  purpose  listed  in 
Section  604. 

(b)  Whenever  a  consumer  reporting  agency 
prepares  a  consumer  report  it  shall  follow 
reasonable  procedures  to  assure  maximum 
possible  accuracy  of  the  information 
concerning  the  individual  about  whom  the 
report  relates." 

1.  Procedures  to  Avoid  Reporting 
Obsolete  Information 

A.  General.  A  consumer  reporting 
agency  should  establish  procedures  with 
its  sources  of  adverse  information  that 
will  avoid  the  risk  of  reporting  obsolete 
information.  For  example,  the  agency 
should  either  require  a  creditor  to  supply 
the  date  an  account  was  placed  for 
collection  or  charged  off,  or  the  agency 
should  use  a  conservative  date  for  such 
placement  or  charge  off  (such  as  the 
date  of  the  last  regularly  scheduled 
payment),  to  be  sure  of  complying  with 
the  statute. 

B.  Retention  of  obsolete  information 
for  reporting  in  excepted  circumstances. 
If  a  consumer  reporting  agency  retains 
adverse  information  in  its  files  that  is 
"obsolete"  under  section  605(a)  (e.g., 
information  about  a  satisfied  judgment 
that  is  more  than  seven  years  old),  so 
that  it  may  be  reported  for  use  in 
transactions  described  by  section  605(b) 
[i.e..  applications  for  credit  or  life 
insurance  for  $50,000  or  more,  or 
employment  at  an  annual  salary  of 
$20,000  or  more),  it  must  have 
procedural  safeguards  to  avoid  reporting 
the  information  except  in  those 
situations.  The  procedure  should  require 
that  such  obsolete  information  be 
released  only  after  an  internal  decision 
that  its  release  will  not  violate  section 
605. 

2.  Procedures  to  Avoid  Reporting  for 
Impermissible  Purposes 

A.  Verification.  A  consumer  reporting 
agency  should  have  a  system  to  verify 
that  it  is  dealing  with  a  legitimate 
business  having  a  "permissible  purpose" 
for  the  information  reported.  What 
constitutes  adequate  veification  would 
vary  with  the  circumstances.  If  the 
consumer  reporting  agency  is  not 
familiar  with  the  use,  appropriate 
procedures  might  require  an  on-site  visit 
to  the  user's  place  of  business,  or  a 
check  of  the  user's  references. 

B.  Required  certification  by  user.  A 
consumer  reporting  agency  should  adopt 
procedures  that  require  prospective 
report  users  to  identify  themselves, 
certify  the  purpose  for  which  the 
information  is  sought,  and  certify  that 
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the  information  will  be  used  for  no  other 
purpose.  A  consumer  reporting  agency 
should  determine  initially  that  users 
have  permissible  purposes  and  ascertain 
what  those  purposes  are.  It  should 
obtain  a  specific,  written  certification 
that  Hie  recipient  will  obtain  reports  for 
those  purposes  and  no  others.  The  user's 
certiHcation  that  the  report  will  be  used 
for  no  other  purposes  should  expressly 
prohibit  the  user  from  sharing  the  report 
or  providing  it  to  anyone  else,  other  than 
the  subject  of  the  report  or  to  a  joint 
user  having  the  same  purpose.  A 
consumer  reporting  agency  should 
refuse  to  provide  reports  to  those 
refusing  to  provide  such  certification. 

C.  Blanket  or  individual  certification. 
Once  the  consumer  reporting  agency 
obtains  a  certification  from  a  user  (e.g., 
a  creditor)  that  typically  has  a 
permissible  purpose  for  receiving  a 
consumer  report,  stating  that  it  wrill  use 
those  reports  only  for  specified 
permissible  purposes  {e^g.,  for  credit  or 
employment  purposes),  a  certification  of 
purpose  need  not  be  furnished  for  eadi 
individual  repcMt  obtained,  provided 
there  is  no  reason  to  believe  the  user 
may  be  violating  its  certification. 
However,  in  famishing  mpatit  to  users 
that  typk»lly  cooid  have  both 
permissible  and  imp^missible  purposes 
for  ordering  cxmsumer  reports  (e.g., 
attorneys  and  detective  agencies),  the 
consumer  reporting  agency  must  require 
the  user  to  provide  a  separate 
certification  each  time  it  requests  a 
consumer  report. 

D.  Procedures  to  avoid  recipients' 
abuse  of  certification.  When  doubt 
arises  concerning  any  user's  compliance 
with  its  contractual  certification,  a 
consumer  reporting  agency  must  take 
steps  to  insure  compliance,  such  as 
requiring  a  separate,  advance 
certification  for  each  report  it  furnishes 
that  user,  or  auditing  that  user  to  verify 
that  it  is  obtaining  reports  only  for 
permissible  purposes.  A  consumer 
reportiftg  agency  must  cease  furnishing 
consumer  reports  to  users  who 
repeatedly  request  consumer  reports  for 
impermissible  purposes. 

E.  Unauthorized  access.  A  consumer 
reporting  agency  should  take  several 
other  steps  when  doubt  arises 
concerning  whether  a  user  is  obtaining 
reports  for  a  permissible  purpose  from  a 
computerized  system.  If  it  appears  that  a 
third  party,  not  a  subscriber,  has 
obtained  unauthorized  access  to  the 
system,  the  consumer  reporting  agency 
should  take  appropriate  steps  sudi  as 
altering  authorized  users'  means  of 
access,  such  as  codes  and  passwords, 
and  making  random  checks  to  ensure 
that  future  reports  are  obtained  only  for 


permissible  purposes.  If  a  subscriber  has 
inadvertently  sought  reports  for 
impermissible  purposes  or  its  employee 
has  obtained  reports  without  a 
permissible  purpose,  it  would  be 
appropriate  for  the  consumer  reporting 
agency  to  alter  the  subscriber's  means 
of  access,  and  require  an  individual 
written  certification  of  the  permissible 
purpose  for  each  report  requested  or 
randomly  verify  such  purposes.  A 
consumer  reporting  agency  should 
refuse  to  furnish  any  further  reports  to  a 
user  that  repeatedly  violates 
certifications. 

F.  Use  of  computerized  systems.  A 
consumer  reporting  agency  may  furnish 
consumer  reports  to  users  via  terminals, 
provided  the  consumer  reporting  agency 
includes  in  its  contract  with  users,  a 
statement  that  each  attempt  to  access  a 
consumer  report  via  a  terminal 
constitutes  a  certification  of  a 
permissible  purpose.  (The  agency  would 
have  to  record  the  identity  of  consumer 
report  recipients  for  each  consumer,  to 
be  able  to  make  any  disclosures 
required  under  section  fl09(aK3)  or 
section  611(d]). 

G.  Activity  reports.  If  a  consumer 
reporting  agency  provides  "activity 
reports"  on  all  customers  wbo  have 
open-end  accounts  with  a  credit  grantee, 
it  must  make  certain  that  the  credit 
grantor  always  notifies  the  agency  when 
accounts  are  closed,  to  avoid  furnishing 
reports  on  former  customers  or  other 
customers  for  whom  the  credit  grantor 
lacks  a  permissible  purpose.  (See  also 
discussion  in  section  604(3)(A).  item  1. 
supra.] 

3.  Reasonable  Procedures  to  Assure 
Maximum  Possible  Accuracy 

A.  General.  The  section  does  not 
require  error  free  consumer  reports.  If  a 
consumer  reporting  agency  accurately 
transcribes,  stores  and  communicates 
consumer  information  received  from  a 
source  that  it  reasonably  believes  to  be 
reputable,  and  which  is  credible  on  its 
face,  the  agency  does  not  violate  this 
section  simply  by  reporting  an  item  of 
information  that  turns  out  to  be 
inaccurate.  However,  when  a  consumer 
reporting  agency  learns  or  should 
reasonably  be  aware  of  errors  in  its 
reports  that  may  indicate  systematic 
problems  (by  virtue  of  information  from 
consumers,  report  users,  from  periodic 
review  of  its  reporting  system,  or 
otherwise)  it  must  review  its  procedures 
for  assuring  accuracy.  Examples  of 
errors  that  would  require  such  review 
are  the  issuance  of  a  consumer  report 
pertaining  entirely  to  a  consumer  other 
than  the  one  on  whom  •  report  was 
requested,  and  the  issuance  of  a 
consumer  report  containing  information 


on  two  or  more  consumers  (e.^., 
information  that  was  mixed  in  the  file) 
in  response  to  a  request  for  a  report  on 
only  one  of  those  consumers. 

B.  Required  steps  to  improve 
accuracy.  If  the  agency's  review  of  its 
procedures  reveals,  or  the  agency  should 
reasonably  be  aware  of,  steps  it  can 
take  to  improve  the  accuracy  of  its 
reports  at  a  reasonable  cost,  it  must  take 
any  such  steps.  It  shotdd  correct 
inaccuracies  that  come  to  its  attention. 
A  consumer  reporting  agency  must  also 
adopt  reasonable  procedures  to 
eliminate  systematic  errors  that  it 
knows  about,  or  should  reasonably  be 
aware  of,  resulting  from  procedures 
followed  by  its  sources  of  information. 
For  example,  if  a  particular  credit 
grantor  has  often  furnished  a  significant 
amount  of  erroneous  consumer  account 
information,  the  agency  must  require  the 
creditor  to  revise  its  procedures  to 
correct  whatever  problems  cause  the 
errors  or  stop  reporting  information  from 
that  creditor. 

C.  Use  of  automatic  data  processing 
equipment  Consumer  reporting  agencies 
that  use  automatic  data  processing 
equipment  (particularly  for  long  distance 
transmission  of  information)  should 
have  procedures  to  assure  that  the  data 
is  accurately  converted  into  a  machin«r- 
readable  format  and  not  distorted  by 
machine  malfunction  or  transmission 
failure.  Security  procedures  must  be 
adopted  to  control  the  possibihty  that 
computerized  consumer  information  will 
be  stolen  or  altered  by  either  authorized 
or  unauthorized  users  of  the  information 
system. 

D.  Reliability  of  sources.  Whether  a 
consumer  reporting  agency  may  rely  on 
the  accuracy  of  information  from  a 
source  depends  on  the  circiunstances. 
This  section  does  not  hold  a  consumer 
reporting  agency  responsible  where  an 
item  of  information  that  it  receives  from 
a  source  that  it  reasonably  believes  to 
be  reputable  appears  credible  on  its 
face,  and  is  transcribed,  stored  and 
communicated  as  provided  by  that 
source.  Requirements  are  more  stringent 
where  the  information  furnished 
appears  implausible  or  inconsistent,  or 
where  procedures  for  furnishing  it  seem 
likely  to  result  in  inaccuracies,  or  where 
the  consumer  reporting  agency  has  had 
numerous  problems  regarding 
information  from  a  particular  source. 

R  Undesignated  information  in  credit 
transactions.  "Undesignated 
information"  means  all  credit  history 
information  in  a  married  (or  formeriy 
married)  consumer's  file,  which  was  not 
reported  to  the  consumer  reporting 
agency  with  a  designation  indicating 
that  the  information  relates  to  either  the 
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consumer's  joint  or  individual  credit 
experience.  The  question  arises  what  is 
meant  by  reasonable  procedures  under 
this  section  for  treatment  of  credit 
history  in  the  file  of  only  one  (present  or 
former)  spouse  (usually  the  husband) 
that  has  not  been  designated  by  the 
procedure  in  Regulation  B.  12  CFR 
202.10,  which  implements  the  Equal 
Credit  Opportunity  Act.  (This  situation 
exists  only  for  certain  credit  history  file 
information  compiled  before  )une  1, 
1977.  and  certain  accounts  opened 
before  that  date.)  A  consumer  reporting 
agency  may  report  information  solely  in 
the  file  of  spouse  A.  when  spouse  B 
applies  for  a  separate  extension  of 
credit,  only  if  such  information  relates  to 
accounts  for  which  spouse  B  was  either 
a  user  or  was  contractually  liable,  or  the 
report  recipient  has  a  permissible 
purpose  for  a  report  on  spouse  A.  A 
consumer  reporting  agency  may  not 
supply  all  undesignated  information 
from  the  file  of  a  consumer's  spouse  in    . 
response  to  a  request  for  a  report  on  the 
consumer,  because  some  or  all  of  that 
information  may  not  relate  to  both 
spouses.  Consumer  reporting  agencies 
must  honor  without  charge  the  request 
of  a  married  or  formerly  married 
individual  that  undesignated 
information  (that  appears  only  in  the 
files  of  the  individual's  present  or  former 
spouse)  be  segregated — i.e.,  placed  in  a 
separate  file  that  is  accessible  under 
that  individual's  name.  This  procedure 
insures  greater  accuracy  and  protection 
of  the  privacy  of  spouses  than  does  the 
automatic  reporting  of  undesignated 
information. 

F.  Reporting  of  credit  obligation — (1) 
Past  due  accounts.  A  consumer 
reporting  agency  must  employ 
reasonable  procedures  to  keep  its  file 
current  on  past  due  accounts  [e.g..  by 
requiring  its  creditors  to  notify  the  credit 
bureau  when  a  previously  past  due 
account  has  been  paid  or  discharged  in 
bankruptcy),  but  its  failure  to  show  such 
activity  in  particular  instances,  despite 
the  maintenance  of  reasonable 
procedures  to  keep  files  current,  does 
not  violate  this  section.  For  example,  a 
consumer  reporting  agency  that  reports 
accurately  in  1985  that  as  of  1983  the 
consumer  owed  a  retail  store  money, 
without  mentioning  that  the  consumer 
eventually  paid  the  debt,  does  not 
violate  this  section  if  it  was  not 
informed  by  the  store  or  the  consumer  of 
the  later  payment. 

(2)  Significant,  verified  information.  A 
consumer  reporting  agency  must  report 
significant,  verified  information  it 
possesses  about  an  item.  For  instance,  a 
consumer  reporting  agency  may 
continue  to  report  a  paid  account  that 


was  previously  delinquent,  but  should 
also  report  that  the  account  has  been 
paid.  Similarly,  a  consumer  reporting 
agency  may  include  delinquencies  on 
debts  discharged  in  bankruptcy  in 
consumer  reports,  but  must  accurately 
note  the  status  of  the  debt  (e.g., 
discharged,  voluntarily  repaid).  Finally, 
if  a  reported  bankruptcy  has  been 
dismissed,  that  fact  should  be  reported. 

(3)  Guarantor  obligations.  Personal 
guarantees  for  obligations  incurred  by 
others  (including  a  corporation)  may  be 
included  in  a  consumer  report  on  the 
individual  who  is  the  guarantor.  The 
report  should  accurately  reflect  the 
individual's  involvement  [e.g.,  as 
guarantor  of  the  corporate  debt). 

4.  Effect  of  Criminal  Sanctions 

Notwithstanding  the  fact  that  section 
619  provides  criminal  sanctions  against 
persons  who  knowingly  and  willfully 
obtain  information  on  a  consumer  from 
a  consumer  reporting  agency  under 
false,  pretenses,  a  consumer  reporting 
agency  must  follow  reasonable 
procedures  to  limit  the  furnishing  of 
reports  to  those  with  permissible 
purposes. 

5.  Disclosure  of  Credit  Denial 

When  reporting  that  a  consumer  was 
denied  a  benefit  (such  as  credit),  a 
consumer  reporting  agency  need  not 
report  the  reasons  for  the  denial. 

6.  Content  of  Report 

A  consumer  report  need  not  be 
tailored  to  the  user's  needs.  It  may 
contain  any  information  that  is 
complete,  accurate,  and  not  obsolete  on 
the  consumer  who  is  the  subject  of  the 
report. 

7.  Completeness  of  Reports 

Consumer  reporting  agencies  are  not 
required  to  include  all  existing 
derogatory  or  favorable  information 
about  a  consumer  in  their  reports.  (See, 
however,  discussion  in  section  611.  item 
14,  infra,  concerning  conveying 
consumer  dispute  statements.)  However, 
a  consumer  reporting  agency  may  not 
mislead  its  subscribers  as  to  the 
completeness  of  its  reports  by  deleting 
nonderogatory  information  and  not 
disclosing  its  policy  of  making  such 
deletions. 

8.  User  Notice  of  Adverse  Action  Based 
on  a  Consumer  Report 

A  consumer  reporting  agency  need  not 
require  users  of  its  consumer  reports  to 
provide  any  notice  to  consumers  against 
whom  adverse  action  is  taken  based  on 
a  consumer  report.  The  FCRA  imposes 
such  notice  requirements  directly  on 


users,  under  the  circumstances  set  out  in 
section  615. 

Section  608    Disclosures  to 
Governmental  Agencies 

"Notwithstanding  the  provisions  of  section 
604.  a  consumer  reporting  agency  may  furnish 
identifying  information  respecting  any 
consumer  limited  to  his  name,  address, 
former  addresses,  places  of  employment,  or 
former  places  of  employment,  to  a 
governmental  agency." 

1.  Relation  to  Other  Sections 

Because  a  report  containing  only  a 
consumer's  name  and  address  is  not  a 
"consumer  report"  as  defined  in  section 
603(d),  a  consumer  reporting  agency 
may  provide  this  identifying  information 
to  any  party  notwithstanding  the 
provisions  of  sections  604  and  608. 

2.  Permissible  Purpose  Necessary  for 
Additional  Information 

A  consumer  reporting  agency  may 
furnish  limited  identifying  information 
concerning  a  consumer  to  a 
governmental  agency  [e.g.,  an  agency 
seeking  a  fugitive  from  justice)  even  if 
that  agency  does  not  have  a 
"permissible  purpose"  under  section  604 
to  receive  a  consumer  report.  However, 
a  governmental  agency  must  have  a 
permissible  purpose  in  order  to  obtain 
information  beyond  what  is  authorized 
by  this  section. 

3.  Entities  Covered  by  Section 

The  term  "governmental  agency" 
includes  federal,  state,  county  and 
municipal  agencies,  and  grand  juries. 
Only  governmental  agencies  may  obtain 
disclosures  of  identifying  information 
under  this  section. 

Section  609    Disclosures  to  Consumers 

"(a)  Every  consumer  reporting  agency  shall, 
upon  request  and  proper  identification  of  any 
consumer,  clearly  and  accurately  disclose  to 
the  consumer: 

(1)  The  nature  and  substance  of  all 
information  (except  medical  information)  in 
its  files  on  the  consumer  at  the  time  of  the 
request. 

(2)  The  sources  of  the  information;  except 
that  the  sources  of  information  acquired 
solely  for  use  in  preparing  an  investigative 
consumer  report  and  actually  used  for  no 
other  purpose  need  not  be  disclosed: 
Provided.  That  in  the  event  an  action  is 
brought  under  this  title,  such  sources  shall  be 
available  to  the  plaintiff  under  appropriate 
discovery  procedures  in  the  court  in  which 
the  action  is  brought. 

(3)  The  recipients  of  any  consumer  report  on 
the  consumer  which  it  has  furnished 

(A)  for  employment  purposes  within  the  two- 
year  period  preceding  the  request  and 

(B)  for  any  other  purpose  within  the  six- 
month  period  preceding  the  request. 
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(b)  The  requirements  of  subsection  (a) 
respecting  the  disclosure  of  sources  of 
information  and  the  recipients  of  consumer 
reports  do  not  apply  to  information  received 
or  consumer  reports  furnished  prior  to  the 
effective  date  of  this  title  except  to  the  extent 
that  the  matter  involved  is  contained  in  the 
files  of  the  consnmer  reporting  agency  on  that 
date." 

1.  Relation  to  Other  Sections 

This  section  states  what  consumer 
reporting  agencies  must  disclose  to 
consumers,  upon  request  and  proper 
identification.  Section  610  sets  forth  the 
condition  under  which  those  disclosures 
must  be  made,  and  section  612  sets  forth 
the  circumstances  under  which 
consumer  reporting  agencies  may  charge 
for  making  such  disclosures.  The  term 
"file"  as  used  in  section  609(a)(1)  is 
deflned  in  section  603(g).  The  term 
"investigative  consumer  report,"  whidi 
is  used  in  section  609(a)(2).  is  denned  in 
section  603(e).  The  term  "medical 
information."  wdiich  is  used  in  section 
609(a)(1),  is  defined  in  section  603(i). 

2.  Proper  Identification 

A  consumer  reporting  agency  must 
take  reasonable  steps  to  verify  the 
identify  of  an  individual  seeking 
disclosure  under  this  section. 

3.  Manner  of  "Proper  Identification" 

If  a  consumer  provides  sufHcient 
identifying  information,  the  consumer 
reporting  agency  cannot  insist  that  the 
consumer  execute  a  "request  for 
interview"  form,  or  provide  the  items 
listed  on  it.  as  a  prerequisite  to 
disclosure.  However,  the  agency  may 
use  a  form  to  identify  consumers 
requesting  disclosure  if  it  does  not  use 
the  form  to  seek  or  obtain  any  waiver  of 
the  consumers'  rights.  A  consumer 
reporting  agency  may  provide  disclosure 
by  telephone  without  a  written  request, 
if  the  consumer  is  properly  identified, 
but  may  insist  on  a  written  request 
before  providing  such  disclosure. 

4.  Power  of  Attorney 

A  consumer  reporting  agency  must 
disclose  a  consumer's  file  to  a  third 
party  authorized  by  the  consumer's 
written  power  of  attorney  to  obtain  the 
disclosure,  if  the  third  party  presents 
adequate  idoatification  and  fulHlIs  other 
applicable  conditions  of  disclosure. 

5.  Nature  of  IKsclosure  Required 

A  consumer  rqmrting  agency  must 
disclose  the  nature  and  substance  of  all 
items  in  the  consumer's  file,  no  matter 
how  or  where  they  are  stored  ie^^  in 
other  offices  of  the  consumer  reporting 
agency).  The  consumer  reporting  agency 
must  have  personnel  trained  to  explain 
to  the  consumer  any  information 


furnished  in  accordance  with  the  Act. 
Particularly  when  the  file  includes 
coded  information  that  would  be 
meaningless  to  the  consumer,  the 
agency's  personnel  must  assist  the 
consumer  to  understand  the  disclosures. 
Any  summary  must  not  mischaracterize 
the  nature  of  any  item  of  information  in 
the  file.  The  consumer  reporting  agency 
is  not  required  to  provide  a  copy  of  the 
file,  or  any  other  written  disclosure,  or 
to  read  the  file  verbatim  to  the  consumer 
or  to  permit  the  consumer  to  examine 
any  information  in  its  files.  A  consumer 
reporting  agency  may  choose  to  comply 
with  the  Act  in  writing,  by  providing  a 
copy  of  the  file  to  the  consumer  or 
otherwise. 

6.  Medical  Information 

Medical  information  includes 
information  obtained  with  the 
consumer's  consent  from  physicians  and 
medical  facilities,  but  does  not  include 
comments  on  a  consumer's  health  by 
non-medical  personnel.  A  consumer 
reporting  agency  is  not  required  to 
disclose  medical  information  in  its  Hies 
to  consumers,  but  may  do  so. 
Alternatively,  a  consumer  reporting 
agency  may  inform  consumers  that  there 
is  medical  information  in  the  files 
concerning  them  and  supply  the  name  of 
the  doctor  or  other  source  of  the 
information.  Consumer  reporting 
agencies  may  also  disclose  such 
information  to  a  physician  of  the 
consumer's  choice,  upon  the  consumer's 
written  instructions  pursuant  to  section 
604(2). 

7.  Ancillary  Information 

A  consumer  reporting  agency  is  not 
required  to  disclose  information 
consisting  of  an  audit  trail  of  changes  it 
makes  in  the  consumer's  file,  billing 
records,  or  the  contents  of  a  consumer 
relations  folder,  if  the  information  is  not 
from  consumer  reports  and  will  not  be 
used  in  preparing  future  consumer 
reports.  Such  data  is  not  included  in  the 
term  "infcumation  in  its  files"  which 
must  be  disclosed  to  the  consumer 
pursuant  to  this  section.  A  consumer 
reporting  agency  must  disclose  claims 
report  information  only  if  it  has 
appeared  in  consumer  reports. 

8.  Information  on  Other  Constuners 

The  consumer  has  no  right  to 
information  in  the  consumer  reporting 
agency's  hies  on  other  individuals, 
because  the  disclosure  must  be  limited 
to  information  "on  the  consumer." 
However,  all  information  io  the  files  of 
the  coBsumer  making  the  request  must 
be  disdoeed.  tndud^  iafannation 
about  another  individual  [&g.. 


concerning  that  individual's  dealings 
with  the  subject  of  the  consumer  report). 

9.  Disclosure  of  Sources  of  Information 

Consumer  reporting  agencies  must 
disclose  the  sources  of  information, 
except  for  sources  of  information 
acquired  solely  for  use  in  preparing  an 
investigative  consumer  report  and 
actually  used  for  no  other  purpose. 
When  it  has  used  information  from 
another  consimier  reporting  agency,  the 
other  agency  should  be  reported  as  a 
source. 

10.  Disclosure  of  Recipients  of  Consumer 
Reports 

Consumer  reporting  agencies  must 
maintain  records  of  recipients  of  prior 
consumer  reports  sufficient  to  enable 
them  to  meet  the  FCRA's  requirements 
that  they  disclose  the  identity  of 
recipients  of  prior  consumer  reports. 

11.  Disclosure  of  Recipients  of 
Prescreened  Lists 

A  consumer  reporting  agency  must 
furnish  to  a  consumer  requesting  file 
disclosure  the  identity  of  recipients  of 
any  prescreened  lists  that  contained  the 
disclosure's  name  when  submitted  by 
creditors  (or  other  users)  to  the 
consumer  reporting  agency. 

Section  610    Conditions  of  Disclosure 

"(a)  A  consumer  reporting  agency  shall  make 
the  disclosures  required  under  section  609 
during  normal  business  hours  and  on 
reasonable  notice. 

(b)  The  disclosures  required  under  section 
609  shall  be  made  to  the  consumer — 

(1)  in  person  if  he  appears  in  person  and 
furnishes  proper  identification:  or 

(2)  by  telephone  if  he  has  made  a  written 
request,  with  proper  Identification,  for 
telephone  disdosnre  and  the  toll  charge,  if 
any.  for  the  telephone  call  Is  prepaid  by  or 
charged  directly  to  the  consumer. 

(c)  Any  consumer  reporting  agency  shall 
provide  trained  personnel  to  explain  to  the 
consumer  any  information  furnished  to  him 
pursuant  to  section  609. 

(d)  The  consumer  shall  be  permitted  to  be 
accompanied  by  one  other  person  of  his 
choosing,  who  shall  furnish  reasonable 
identification.  A  ctmsumer  reporting  agency 
may  require  the  consumer  to  furnish  a  written 
statement  granting  permission  to  the 
consumer  reportiag  agency  to  discuss  the 
consumer's  file  in  such  person's  presence. 

(e)  Except  as  provided  to  sections  616  and 
617.  no  coasmnw  nay  bring  any  actkxi  or 
proceeding  in  the  nature  of  defamation, 
invasion  of  privacy,  or  negligence  with 
respect  to  the  reporting  of  inforniation  againsi 
any  cuusinei  reportiag  ageticy.  any  nser  of 
informatioii  or  any  person  who  furnishes 
infwi— tioii  to  a  tionauBwr  reporting  agency. 
based  on  inlonsatian  disdoeed  pvimant  to 
sectioa  DOB,  nO.  or  61S,  except  as  to  false 
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inFormalion  furnished  with  malice  or  willful 
intent  to  injure  such  consumers." 

1.  Time  of  Disclosure 

A  consumer  reporting  agency  must 
take  disclosures  during  normal  business 
hours,  upon  reasonable  notice. 
However,  the  consumer  reporting 
agency  may  waive  reasonable  notice, 
and  the  consumer  may  agree  to 
disclosure  outside  of  normal  business 
hours. 

2.  Extra  Conditions  Prohibited 

A  consumer  reporting  agency  may  not 
add  conditions  not  set  out  in  the  FCRA 
as  a  prerequisite  to  the  required 
disclosure. 

3.  Manner  of  Disclosure 

A  consumer  reporting  agency  may, 
with  the  consumer's  actual  or  implied 
consent,  meet  its  disclosure  obligations 
by  mail,  in  lieu  of  the  in-person  or 
telephone  disclosures  specified  in  the 
statute. 

4.  Disclosure  in  the  Presence  of  Third 
Parties 

When  the  consumer  requests 
disclosure  in  a  third  party's  presence, 
the  consumer  reporting  agency  may 
require  that  a  consumer  sign  an 
authorization  before  such  disclosure  is 
made.  The  consumer  may  choose  the 
third  party  to  accompany  him  or  her  for 
the  disclosure. 

5.  Expense  of  Telephone  Calls 

A  consumer  reporting  agency  is  not 
required  to  pay  the  telephone  charge  for 
a  telephone  interview  with  a  consumer 
obtaining  disclosure. 

6.  Qualified  Defamation  Privilege 

The  privilege  extended  by  subsection 
610(e)  does  not  apply  to  an  action 
brought  by  a  consumer  if  the  action  is 
based  on  information  not  disclosed 
pursuant  to  sections  609,  610  or  615.  A 
disclosure  to  a  consumer's 
representative  (e.^.,  based  on  the 
consumer's  power  of  attorney) 
constitutes  "information  disclosed 
pursuant  to  section  609"  and  is  thus 
covered  by  this  privilege. 

Section  611    Procedure  in  Case  of 
Disputed  Accuracy 

"(a)  If  the  coinpleteness  or  accuracy  of  any 
item  of  information  contained  in  his  Tile  is 
disputed  by  a  consumer,  and  such  dispute  is 
directly  conveyed  to  the  consumer  reporting 
agency  by  the  consumer,  the  consumer 
reporting  rgency  shall  within  a  reasonable 
period  of  time  reinvestigate  and  record  the 
current  status  of  that  information  unless  it 
has  reasonable  grounds  to  l>elieve  that  the 
dispute  by  the  consumer  is  frivolous  or 
irrelevant.  If  after  such  reinvestigation  such 
information  is  found  to  be  inaccurate  or  can 


no  longer  be  verified,  the  consumer  reporting 
agency  shall  promptly  delete  such 
information.  The  presence  of  contradictory 
information  in  the  consumer's  Tile  does  not  in 
and  of  itself  constitute  reasonable  grounds 
for  believing  the  dispute  is  frivolous  or 
irrelevant. 

(b)  If  the  reinvestigation  does  not  resolve  the 
dispute,  the  consumer  may  Tile  a  brief 
statement  setting  forth  the  nature  of  the 
dispute.  The  consumer  reporting  agency  may 
limit  such  statements  to  not  more  fiian  one 
hundred  words  if  it  provides  the  consumer 
with  assistance  in  writing  a  clear  summary  of 
the  dispute. 

(c)  Whenever  a  statement  of  a  dispute  is 
filed,  unless  there  is  reasonable  grounds  to 
believe  that  it  is  frivolous  or  irrelevant,  the 
consumer  reporting  agency  shall  in  any 
subsequent  consumer  report  containing  the 
information  in  question,  clearly  note  that  it  is 
disputed  by  the  consumer  and  provide  either 
the  consumer's  statement  or  a  clear  and 
accurate  codiHcation  or  summary  thereof. 

(d)  Following  any  deletion  of  information 
which  is  found  to  be  inaccurate  or  whose 
accuracy  can  no  longer  be  verified  or  any 
notation  as  to  disputed  information,  the 
consumer  reporting  agency  shall,  at  the 
request  of  the  consumer,  furnish  notification 
that  the  item  has  been  deleted  or  the 
statement,  codificatjon  or  summary  pursuant 
to  subsection  (b)  or  (c)  to  any  person 
specifically  designated  by  the  consumer  who 
has  within  two  years  prior  thereto  received  a 
consumer  report  for  employment  purpKJses.  or 
within  six  months  prior  thereto  received  a 
consumer  report  for  any  other  purpose,  which 
contained  the  deleted  or  disputed 
information.  The  consumer  reporting  agency 
shall  clearly  and  conspicuously  disclose  to 
the  consumer  his  rights  to  make  such  a 
request.  Such  disclosure  shall  be  made  at  or 
prior  to  the  time  the  information  is  deleted  or 
the  consumer's  statement  regarding  the 
disputed  information  is  received." 

1.  Relation  to  Other  Sections 

This  section  sets  forth  procedures 
consumer  reporting  agencies  must 
follow  if  a  consumer  conveys  a  dispute 
of  the  completeness  or  accuracy  of  any 
item  of  information  to  the  consumer 
reporting  agency.  Section  609  provides 
for  disclosures  by  consumer  reporting 
agencies  to  consumers,  and  section  610 
sets  forth  conditions  of  disclosure. 
Section  612  permits  a  consumer 
reporting  agency  to  impose  charges  for 
certain  disclosures,  including  the 
furnishing  of  certain  information  to 
recipients  of  prior  reports,  as  provided 
by  section  611(d). 

2.  Proper  Reinvestigation 

A  consumer  reporting  agency 
conducting  a  reinvestigation  must  make 
a  good  faith  effort  to  determine  the 
accuracy  of  the  disputed  item  or  items. 
At  a  minimum,  it  must  check  with  the 
original  sources  or  other  reliable  sources 
of  the  disputed  information  and  inform 
them  of  the  nature  of  the  consumer's 


dispute.  In  reinvestigating  and 
attempting  to  verify  a  disputed  credit 
transaction,  a  consumer  reporting 
agency  may  rely  on  the  accuracy  of  a 
creditor's  ledger  sheets  and  need  not 
require  the  creditor  to  produce 
documentation  such  as  the  actual  signed 
sales  slips.  Reinvestigation  and 
verification  may  require  more  than 
asking  the  original  source  of  the 
disputed  information  the  same  question 
and  receiving  the  same  answer.  If  the 
original  source  is  contacted  for 
reinvestigation,  the  consumer  reporting 
agency  should  at  least  explain  to  the 
source  that  the  original  statement  has 
been  disputed,  state  the  consumer's 
position,  and  then  ask  whether  the 
source  would  confirm  the  information, 
qualify  it.  or  accept  the  consumer's 
explanation. 

3.  Complaint  of  Insufficient  File,  or  Lack 
of  File 

The  FCRA  does  not  require  a 
consumer  reporting  agency  to  add  new 
items  of  information  to  its  file.  A 
consumer  reporting  agency  is  not 
required  to  create  new  files  on 
consumers  for  whom  it  has  no  file,  nor  is 
it  required  to  add  new  lines  of 
information  about  new  accounts  not 
reflected  in  an  existing  file,  because  the 
section  permits  the  consumer  to  dispute 
only  the  completeness  or  accuracy  of 
particular  items  of  information  in  the 
file.  If  a  consumer  reporting  agency 
chooses  to  add  lines  of  information  at 
the  consumer's  request,  it  may  charge  a 
fee  for  doing  so. 

4.  Explanation  of  Extenuating 
Circumstances 

A  consumer  reporting  agency  has  no 
duty  to  reinvestigate,  or  take  any  other 
action  under  this  section,  if  a  consumer 
merely  provides  a  reason  for  a  failure  to 
pay  a  debt  [e.g..  sudden  illness  or 
layoff),  and  does  not  challenge  the 
accuracy  or  completeness  of  the  item  of 
information  in  the  file  relating  to  a  debt. 
Most  creditors  are  aware  that  a  variety 
of  circumstances  may  render  consumers 
unable  to  repay  credit  obligations. 
Although  a  consumer  reporting  agency 
is  not  required  to  accept  a  consumer 
dispute  statement  that  does  not 
challenge  the  accuracy  or  completeness 
of  an  item  in  the  consumer's  file,  it  may 
accept  such  a  statement  and  may  charge 
a  fee  for  doing  so. 

5.  Reinvestigation  of  a  Debt 

A  consumer  reporting  agency  must 
reinvestigate  if  a  consumer  conveys  to  it 
a  dispute  concerning  the  validity  or 
status  of  a  debt,  such  as  whether  the 
debt  was  owed  by  the  consumer,  or 
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whether  the  debt  had  subsequently  been 
paid.  For  example,  if  a  consumer  alleges 
that  a  judgment  reflected  in  the  file  as 
unpaid  has  been  satisfied,  or  notifies  a 
consumer  reporting  agency  that  a  past 
due  obligation  reflected  in  the  file  as 
unpaid  was  subsequently  paid,  the 
consumer  reporting  agency  must 
reinvestigate  the  matter.  If  a  file  reflects 
a  debt  discharged  in  bankruptcy  without 
reflecting  subsequent  reafflrmation  and 
payment  of  that  debt,  a  consumer  may 
require  that  the  item  be  reinvestigated. 

6.  Status  of  a  Debt 

The  consumer  reporting  agency  must, 
upon  reinvestigation,  "record  the  ciurent 
status"  of  the  disputed  item.  This 
requires  inclusion  of  any  information 
relating  to  a  change  in  status  of  an 
ongoing  matter  [e.g..  that  a  debt  shown 
as  past  due  had  subsequently  been  paid 
or  discharged  in  bankruptcy,  or  that  a 
debt  shown  as  discharged  in  bankruptcy 
was  later  reaffirmed  and/or  paid). 

7.  Dispute  Conveyed  to  Party  Other 
Than  the  Consumer  Reporting  Agency 

A  consumer  reporting  agency  is 
required  to  take  action  under  this 
section  only  if  the  consumer  directly 
communicates  a  dispute  to  it.  It  is  not 
required  to  respond  to  a  dispute  of 
information  that  the  consumer  merely 
conveys  to  others  [e.g.,  to  a  source  of 
information].  But  see,  however, 
discussion  in  section  607,  item  3A,  of 
consumer  reporting  agencies'  duties  to 
correct  errors  that  come  to  their 
attention.) 

8.  Dispute  Conveyed  to  the  Consumer 
Reporting  Agency  by  a  Party  Other 
Than  the  Consumer 

A  consumer  reporting  agency  need  not 
reinvestigate  a  dispute  about  a 
consumer's  file  raised  by  any  third 
party,  because  the  obligation  under  the 
section  arises  only  where  an  "item  of 
information  in  his  file  is  disputed  by  the 
consumer." 

9.  Consumer  Disclosures  and  Adverse 
Action  Not  Prerequisites  to 
Reinvestigation  Duty 

A  consumer  reporting  agency's 
obligation  to  reinvestigate  disputed 
items  is  not  contingent  upon  the 
consumer's  having  been  denied  a  benefit 
or  having  asserted  any  rights  under  the 
FCRA  other  than  disputing  items  of 
information. 

10.  Reasonable  Period  of  Time 

A  consumer  reporting  agency  is 
required  to  reinvestigate  and  record  the 
current  status  of  disputed  information 
within  a  reasonable  period  of  time  after 
the  consumer  conveys  the  dispute  to  it 


An  appropriate  yardstick  of  what  is 
"reasonable"  may  be  how  long  it  would 
take  to  reinvestigate  the  same  matter  if 
it  were  brought  to  the  consumer 
reporting  agency's  attention  by  one  of 
its  customers. 

11.  Frivolous  or  Irrelevant 

The  mere  presence  of  contradictory 
information  in  the  file  does  not  provide 
the  consumer  reporting  agency 
"reasonable  grounds  to  believe  that  the 
dispute  by  the  consumer  is  fiivolous  or 
irrelevant."  A  consumer  reporting 
agency  must  assume  a  consumer's 
dispute  is  bona  fide,  unless  there  is  clear 
and  convincing  evidence  to  the  contrary. 
Such  evidence  may  constitute  receipt  of 
letters  from  consumers  disputing  all 
information  in  their  files  without 
providing  any  allegations  concerning  the 
specific  items  in  the  files.  The  agency  is 
not  required  to  repeat  a  reinvestigation 
that  it  has  just  conducted  simply 
because  the  consumer  reiterates  a 
dispute  about  the  same  item  of 
information. 

12.  Deletion  of  Accurate  Information 
That  has  not  Been  Disputed 

The  consumer  reporting  agency  is  not 
required  to  delete  accurate  information 
that  would  not  be  verified  upon 
reinvestigation,  if  it  has  not  been 
"disputed  by  a  consumer."  For  example, 
if  a  creditor  deletes  adverse  information 
from  its  files  with  the  result  that 
informaion  could  not  be  reverified  if 
disputed,  it  is  still  permissible  for  a 
consumer  reporting  agency  to  report  it 
(subject  to  the  obsolescence  provisions 
of  section  605]  until  it  is  disputed. 

13.  Consumer  Dispute  Statements  on 
Multiple  Items 

A  consumer  who  disputes  mulitiple 
items  of  information  in  his  file  may 
insert  a  one  hundred  word  statement  as 
to  each  disputed  item. 

14.  Conveying  Dispute  Statements  to 
recipients  of  Subsequent  Reports 

A  consumer  reporting  agency  may  not 
merely  tell  the  recipient  of  a  subsequent 
report  containing  disputed  information 
that  the  consumer's  statement  is  on  file 
but  will  be  provided  only  if  requested, 
because  subsection  (c)  requires  the 
agency  to  provide  either  the  statement 
or  "a  clear  and  accurate  codification  or 
summary  thereof." 


Section  612 
Disclosures 


Charges  for  Certain 


"A  consumer  reporting  agency  shall  make  all 
disclosures  pursuant  to  section  609  and 
furnish  all  consumer  reports  pursuant  to 
section  eil(d)  without  cliarge  to  the  consumer 
if.  within  thirty  days  after  receipt  by  such 
consumer  of  a  notification  pursuant  to  section 


615  or  notification  from  a  debt  collection 
agency  affiliated  with  such  consumer 
reporting  agency  stating  that  the  consumer's 
credit  rating  may  be  or  has  been  adversely 
affected,  the  consumer  makes  a  request  under 
section  609  or  eil(d).  Otherwise,  the 
consumer  for  making  disclosure  to  such 
consumer  pursuant  to  section  609,  the  charge 
for  which  shall  be  indicated  to  the  consumer 
prior  to  making  disclosure:  and  for  furnishing 
notiflcations,  statements,  summaries.or 
codifications  to  persons  designated  by  the 
consumer  pursuant  to  section  611(d].  the 
charge  for  which  shall  l>e  indicated  to  the 
consumer  prior  to  furnishing  such  information 
and  shall  not  exceed  the  charge  that  the 
consumer  reporting  agency  would  impose  on 
each  designated  recipient  for  a  consumer 
report  except  that  no  charge  may  be  made  for 
notifying  such  persons  of  the  deletion  of 
Information  which  is  found  to  be  inaccurate 
or  which  can  no  longer  be  verified." 

1.  Irrelevance  of  Subsequent  Grant  of 
Credit  or  Reason  for  Denial 

A  consimier  denied  credit  because  of 
a  consumer  report  has  the  right  to  free 
disclosure  within  30  days  of  receipt  of 
the  section  615(a)  notice,  even  if  credit 
was  subsequently  granted  or  the  basis 
of  the  denial  was  that  the  references 
supplied  by  the  consumer  are  too  few  or 
too  new  to  appear  in  the  credit  file. 

2.  Charge  for  Investigation  Prohibited 

This  section  does  not  permit  consumer 
reporting  agencies  to  charge  for  making 
the  reinvestigation  or  following  other 
procedures  required  by  section  611(a)- 
(c). 

3.  Permissible  Charges  for  Services 
Requested  by  Consumers 

A  consumer  reporting  agency  may 
charge  fees  for  creating  files  on 
constmiers  at  their  request,  or  for  other 
services  not  required  by  the  FCRA  that 
are  requested  by  consumers. 

Section  613    Public  Record  Information 
for  Employment  Purposes 

"A  consumer  reporting  agency  which 
furnishes  a  consumer  report  for  employment 
purposes  and  which  for  thai  purpose 
compiles  and  reports  items  of  information  on 
consumers  which  are  matters  of  public  record 
and  are  likely  to  have  an  adverse  effect  upon 
a  consumer's  ability  to  obtain  employment 
shall— 

(1)  at  the  time  such  public  record  information 
is  reported  to  the  user  of  such  consumer 
report,  notify  the  consumer  of  the  fact  that 
public  record  information  is  being  reported 
by  the  consumer  reporting  agency,  together 
with  the  name  and  address  of  the  person  to 
whom  such  information  is  being  reported:  or 

(2)  maintain  strict  procedures  designed  to 
insure  that  whenever  public  record 
information  which  is  likely  to  have  an 
adverse  effect  on  a  consumer's  ability  to 
obtain  employment  is  reported  it  is  complete 
and  up  to  date.  For  purposes  of  this 
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paragraph,  items  of  public  record  relating  to 
arrests,  indictments,  convictions,  suits,  tax 
liens,  and  outstanding  judgments  shall  be 
considered  up  to  date  if  the  current  public 
record  status  of  the  item  at  the  time  of  the 
report  is  reported." 

1.  Relation  to  Other  Sections 

A  consumer  reporting  agency  that 
complies  with  section  613(1)  must  also 
follow  reasonable  procedures  to  assure 
maximum  possible  accuracy,  as  required 
by  section  607(b). 

2.  Alternate  Methods  of  Compliance 

A  consumer  reporting  agency  that 
furnishes  public  record  information  for 
employment  purposes  must  comply  with 
either  subsection  (1)  or  [2],  but  need  not 
comply  with  both. 

3.  Information  From  Another  Consumer 
Reporting  Agency 

If  a  consumer  reporting  agency  uses 
information  or  reports  from  other 
consumer  reporting  agencies  in  a  report 
for  employment  purposes,  it  must 
comply  with  this  section. 

4.  Method  of  Providing  Notice 

A  consumer  reporting  agency  may  use 
first  class  mail  to  provide  the  notice 
required  by  subsection  (1). 

5.  Waiver 

The  procedures  required  by  this 
section  cannot  be  waived  by  the 
consumer  to  whom  the  report  relates. 

Section  814    Restrictions  on 
Investigative  Consumer  Reports 

"Whenever  a  consumer  reporting  agency 
prepares  an  investigative  consumer  report,  no 
adverse  information  in  the  consumer  report 
(other  than  information  which  is  a  matter  of 
public  record)  may  be  included  in  a 
subsequent  consumer  report  unless  such 
adverse  information  report,  or  the  adverse 
information  was  received  within  the  three- 
month  period  preceding  the  date  the 
subsequnnt  report  is  furnished." 

Section  615    Requirements  on  Users  of 
Consumer  Reports 

"(a)  Whenever  credit  or  insurance  for 
personal,  family,  or  household  purposes,  or 
employment  involving  a  consumer  is  denied 
or  the  charge  for  such  credit  or  insurance  is 
increased  either  wholly  or  partly  because  of 
information  contained  in  a  consumer  report 
from  a  consumer  reporting  agency,  the  user  of 
the  consumer  report  shall  so  advise  the 
consumer  against  whom  such  adverse  action 
has  been  taken  and  supply  the  name  and 
address  of  the  consumer  reporting  agency 
making  the  report. 

"(b)  Whenever  credit  for  personal,  family,  or 
household  purposes  involving  a  consumer  is 
denied  or  the  charge  for  such  credit  is 
increased  either  wholly  or  partly  because  of 
information  obtained  from  a  person  other 
than  a  consumer  reporting  agency  bearing 


upon  the  consumer's  credit  worthiness,  credit 
standing,  credit  capacity,  character,  general 
reputation,  personal  characteristics,  or  mode 
of  living,  the  user  of  such  information  shall, 
within  a  reasonable  period  of  time,  upon  the 
consumer's  written  request  for  the  reasons 
for  such  adverse  action  received  within  60 
days  after  learning  of  such  adverse  action, 
disclose  the  nature  of  the  information  to  the 
consumer.  The  user  of  such  information  shall 
clearly  and  accurately  disclose  to  the 
consumer  his  right  to  make  such  written 
request  at  the  time  such  adverse  action  is 
communicated  to  the  consumer. 

"(c)  No  person  shall  be  held  liable  for  any 
violation  of  this  section  if  he  shows  by  a 
preponderance  of  the  evidence  that  at  the 
time  of  the  alleged  violation  he  maintained 
reasonable  procedures  to  assure  compliance 
with  the  provisions  of  subsections  (a)  and 
(b)." 

1.  Relation  to  Other  Sections  and 
Regulation  B 

Sections  606  and  615  are  the  only  two 
sections  that  require  users  of  reports  to 
make  disclosures  to  consumers.  Section 
606  applies  only  to  users  of 
"investigative  consumer  reports." 
Creditors  should  not  confuse  compliance 
with  section  615(a).  which  only  requires 
disclosure  of  the  name  and  address  of 
the  consumer  reporting  agency,  and 
compliance  with  the  Equal  Credit 
Opportunity  Act,  15  U.S.C.  1691  et  seq. 
and  Regulation  B,  12  CFR  Part  202. 
which  require  disclosure  of  the  reasons 
for  adverse  action.  Compliance  with 
section  615(a),  therefore,  does  not 
constitute  compliance  with  Regulation  B. 

2.  Limited  Scope  of  Requirements 

The  section  does  not  require  that 
creditors  disclose  their  credit  criteria  or 
standards  or  that  employers  furnish 
copies  of  personnel  files  to  former 
employees.  The  section  does  not  require 
that  the  user  provide  any  kind  of 
advance  notification  to  consumers 
before  a  consumer  report  is  obtained. 
(See  section  606  regarding  notice  of 
investigative  consumer  reports.) 

3.  Method  of  Disclosure 

The  disclosures  required  by  this 
section  need  not  be  made  in  writing. 
However,  users  will  have  evidence  that 
they  have  taken  reasonable  steps  to 
comply  with  this  section  if  they  provide 
written  disclosures  and  retain  copies  for 
at  least  two  years,  the  applicable  statute 
of  limitations  for  most  civil  liability 
actions  under  the  FCRA. 

4.  Adverse  Action  Based  on  Direct 
Information 

This  section  does  not  require  that  a 
user  send  any  notice  to  a  consumer 
concerning  adverse  action  regarding 
that  consumer  that  is  based  neither  on 
information  from  a  consumer  reporting 


agency  nor  on  information  from  a  third 
party.  For  example,  no  disclosures  are 
required  concerning  adverse  action 
based  on  information  provided  by  the 
consumer  in  an  application  or  based  on 
past  experience  in  direct  transaction 
with  the  consumer. 

5.  Creditors  Using  "Prescreened" 
Mailing  Lists 

A  creditor  is  not  required  to  provide 
notices  regarding  consumer  reporting 
agencies  that  prepare  maihng  lists  by 
"prescreening"  because  they  do  not 
involve  consumer  requests  for  credit  and 
credit  has  not  been  denied  to  consumers 
whose  names  are  deleted  from  a  list 
furnished  to  the  agency  for  use  in  this 
procedure.  See  discussion  of 
"prescreening,"  under  section  604(3)(A). 
item  6.  supra. 

6.  Applicability  to  Users  of  Motor 
Vehicle  Reports 

An  insurer  that  refuses  to  issue  a 
policy,  or  charges  a  higher  than  normal 
premium,  based  on  a  motor  vehicle 
report  is  required  to  comply  with 
subsection  (a). 

7.  Securities  and  Insurance  Transactions 

A  consumer  report  user  that  denies 
credit  to  a  consumer  in  connection  with 
a  securities  transaction  must  provide  the 
required  notice,  because  the  denial  is  of 
"credit  *  *  *  for  personal  purposes." 
unless  the  consumer  engages  in  such 
transactions  as  a  business. 

8.  Denial  of  Employment 

An  employer  must  provide  the  notice 
required  by  subsection  (a)  to  an 
individual  who  has  applied  for 
employment  and  has  been  rejected 
based  on  a  consumer  report.  However, 
an  employer  is  not  required  to  send  a 
notice  when  it  decides  not  to  offer  a 
position  to  an  individual  who  has  not 
applied  for  it,  because  in  this  case 
employment  is  not  "denied."  (See 
discussion  in  section  606.  item  4.  supra.] 

9.  Adverse  Action  Involving  Credit 

A  creditor  must  provide  the  required 
notice  when  it  denies  the  consumer's 
request  for  credit  (including  a  rejection 
based  on  a  scoring  system,  where  a 
credit  report  received  less  than  the 
maximum  number  of  points  possible  and 
caused  the  application  to  receive  an 
insu^icient  score],  denies  the 
consumer's  request  for  increased  credit, 
grants  credit  in  an  amount  less  than  the 
consumer  requested,  or  raises  the  charge 
for  credit. 
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10.  Adverse  Action  Not  Involving  Credit, 
Insurance  or  Employment 

The  Act  does  not  require  that  a  report 
user  provide  any  notice  to  consumers 
when  taking  adverse  action  not  relating 
to  credit,  insurance  or  employment.  For 
example,  a  landlord  who  refuses  to  rent 
an  apartment  to  a  consumer  based  on 
credit  or  other  information  in  a 
consumer  report  need  not  provide  the 
notice.  Similarly,  a  party  that  uses  credit 
or  other  information  in  a  consumer 
report  as  a  basis  for  refusing  to  accept 
payment  by  check  need  not  comply  with 
this  section.  Checks  have  historically 
been  treated  as  cash  items,  and  thus 
such  refusal  does  not  involve  a  denial  of 
credit,  insurance  or  employment. 

11.  Adverse  Action  Based  on  Non- 
derogatory  Adverse  Information 

A  party  taking  adverse  action 
concerning  credit  or  insurance  or 
denying  employment,  "wholly  or  partly 
because  of  information  contained  in  a 
consumer  report,"  must  provide  the 
required  notice,  even  if  the  information 
is  not  derogatory.  For  example,  the  user 
must  give  the  notice  if  the  denial  is 
based  wholly  or  party  on  the  absence  of 
a  file  or  on  the  fact  that  the  file 
contained  insufficient  references. 

12.  Name  and  Address  of  the  Consumer 
Report  Agency 

The  "section  615(a)"  notice  must 
include  the  consumer  reporting  agency's 
street  address,  not  just  a  post  office  box 
address. 

13.  Agency  To  Be  Idenfified 

The  consumer  report  user  should 
provide  the  name  and  address  of  the 
consumer  reporting  agency  from  which 
it  obtained  the  consumer  report,  even  if 
that  agency  obtained  all  or  part  of  the 
report  from  another  agency. 

14.  Denial  Based  Partly  on  a  Consumer 
Report 

A  "section  615(a)"  notice  must  be  sent 
even  if  the  adverse  action  is  based  only 
partly  on  a  consumer  report. 

15.  Denial  of  Credit  Based  on 
Information  From  "Third  Parties." 

Subsection  (b)  imposes  requirements 
on  a  creditor  when  it  denies  (or  increase 
the  charge  for)  credit  for  personal, 
family  or  household  purposes  involving 
a  consumer,  based  on  information  from 
a  "third  party"  source,  which  means  a 
source  other  than  the  consumer 
reporting  agency,  the  creditor's  own 
files,  or  the  consumer's  application  [e.g., 
creditor,  employer,  or  landlord).  Where 
a  creditor  denies  a  consumer's 
application  based  on  information 
obtained  directly  from  another  lender. 


even  if  the  lender's  name  was  fumised 
to  the  creditor  by  a  consumer  reporting 
agency,  the  creditor  must  give  a  "third 
party"  disclosure. 

16.  Substance  of  Required  'Third  Party" 
Disclosures 

When  adverse  action  is 
communicated  to  the  consumer,  the 
creditor  must  clearly  and  accurately 
disclose  to  the  consumer  his  or  her  right 
to  make  a  written  request  for  the 
disclsoure  of  the  nature  of  the  third 
party  information  that  led  to  the  adverse 
action.  Upon  timely  receipt  of  such  a 
request,  however,  the  creditor  need 
disclose  only  the  nature  of  the 
information  that  led  to  the  adverse 
action  [e.g.,  history  of  late  rent 
payments  or  bad  checks)  and  not  the 
cnteria  that  led  to  the  adverse  action.  A 
creditor  may  comply  with  subsection  (b) 
by  providing  a  statement  of  the  nature  of 
the  third  party  information  that  led  to 
the  denial  when  it  notifies  the  consumer 
of  the  denial.  A  statement  of  principal, 
specific  reasons  for  adverse  action 
based  on  third  party  information  that  is 
sufficient  to  comply  with  the 
requirements  of  the  Equal  Credit 
Opportunity  Act  [e.g.,  "unable  to  verify 
employment")  is  sufficient  to  constitute 
disclosurer  of  the  "nature  of  the 
information"  under  subsection  (b). 

Section  616  Civil  Liability  for  Willful 
Noncompliance 

Section  616  permits  consumers  who  sue  and 
prove  willful  noncompliance  with  the  Act  to 
recover  actual  damages,  punitive  damages, 
and  the  costs  of  the  action,  together  with 
reasonable  attorney's  fees. 

Section  617  Civil  Liability  for  Negligent 
Noncompliance 

Section  617  permits  consumers  who  sue  and 
prove  negligent  noncompliance  with  the  Act 
to  recover  actual  damages  and  the  costs  of 
the  action,  together  with  reasonable 
attorney's  fees. 

Section  618    Jurisdiction  of  Courts; 
Limitation  of  Actions 

Section  618  provides  that  any  action  brought 
under  section  616  or  section  617  may  be 
brought  in  any  United  States  district  court  or 
other  court  of  competent  jurisdiction.  Such 
suit  must  be  brought  within  two  years  from 
the  date  on  which  liability  arises,  unless  a 
defendant  has  materially  and  willfully 
misrepresented  information  the  Act  requires 
to  be  disclosed,  and  the  information 
misrepresented  is  material  to  establishment 
of  the  defendant's  liability.  In  that  event,  the 
action  must  be  brought  within  two  years  after 
the  individual  discovers  the 
misrepresentation. 


Section  619    Obtaining  Information 
Under  False  Pretense 

Section  619  provides  criminal  sanctions 
against  any  person  who  knowingly  and 
willfully  obtains  information  on  a  consumer 
from  a  consumer  reporting  agency  under  faloe 
pretenses. 

1.  Relation  to  Other  Sections 

The  presence  of  this  provision  does 
not  excuse  a  consumer  reporting 
agency's  failure  to  follow  reasonable 
procedures,  as  required  by  section 
607(a),  to  limit  the  furnishing  of 
consumer  reports  to  the  purposes  listed 
under  section  604. 

Section  620    Unauthorized  Disclosures 
by  Officers  or  Employees 

Section  620  provides  criminal  sanctions 
against  any  officer  or  employee  of  a 
consumer  reporting  agency  who  knowingly 
and  willfully  provides  information  coneming 
an  individual  from  the  agency's  file  to  a 
person  not  authorized  to  receive  it. 

Section  621    Administrative 
Enforcement 

This  section  gives  the  Federal  Trade 
Commission  authority  to  enforce  the  Act  with 
respect  to  consumer  reporting  agencies,  users 
of  reports,  and  all  others,  except  to  the  extent 
that  it  gives  enforcement  jurisdiction 
speciflcally  to  some  other  agency.  Those 
excepted  from  the  Commission's  enforcement 
jurisdiction  include  certain  financial 
institutions  regulated  by  Federal  agencies  or 
boards.  Federal  credit  unions,  common 
carriers  subject  to  acts  to  regulate  commerce 
air  carriers,  and  parties  subject  to  the 
Packers  and  Stockyards  Act,  1921. 

1.  General 

The  Commission  can  use  its  cease- 
and-desist  power  and  other  procedural, 
investigative  and  enforcement  powers 
which  it  has  under  the  FTC  Act  to 
secure  compliance,  irrespective  of 
commerce  or  any  other  jurisdictional 
tests  in  the  FTC  Act. 

2.  Geographic  Coverage 

The  Commission's  authority 
encompasses  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  all 
United  States  territories  but  does  not 
extend  to  activities  outside  those  areas. 

3.  Status  of  Commission  Commentary 
and  Staff  Interpretations 

The  FCRA  does  not  give  any  Federal 
agency  authority  to  promulgate  rules 
having  the  force  and  effect  of  statutory 
provisions.  The  Commission  has  issued 
this  Commentary,  superseding  the  eight 
formal  Interpretations  of  the  Act  (16 
CFR  600.1-600.8),  previously  issued 
pursuant  to  §  1.73  of  the  Commission's 
Rules,  16  CFR  1.73.  The  Commentary 
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does  not  constitute  substantive  rules 
and  does  not  have  the  force  or  effect  of 
statutory  provisions.  It  constitutes 
guidelines  to  clarify  the  Act  that  are 
advisory  in  nature  and  represent  the 
Commission's  views  as  to  what 
particular  provisions  of  the  Act  mean. 
Staff  opinion  letters  constitute  staff 
interpretations  of  the  Act's  provisions, 
but  do  not  have  the  force  or  effect  of 
statutory  provisions  and,  as  provided  in 
§  1.72  of  the  Commission's  Rules,  16  CFR 
1.72,  do  not  bind  the  Commission. 

Section  622    Relation  to  State  Laws 

"This  title  does  not  annul,  alter,  affect,  or 
exempt  any  person  subject  to  the  provisions 
of  this  title  from  complying  with  the  laws  of 
any  State  with  respect  to  the  collection, 
distribution,  or  use  of  any  information  on 
consumers,  except  to  the  extent  that  those 
laws  are  inconsistent  with  any  provision  of 
this  title,  and  then  only  to  the  extent  of  the 
inconsistency." 

1.  Basic  Rule 

State  law  is  pre-empted  by  the  FCRA 
only  when  compliance  with  inconsistent 
state  law  would  result  in  violation  of  the 
FCRA. 

2.  Examples  of  Statutes  that  are  not  Pre- 
empted 

A  state  law  requirement  that  an 
employer  provide  notice  to  a  consumer 
before  ordering  a  consumer  report,  or 
that  a  consumer  reporting  agency  must 
provide  the  consumer  with  a  written 
copy  of  his  file,  would  not  be  pre- 
empted, because  a  party  that  complies 
with  such  provisions  would  not  violate 
the  FCRA. 

3.  Examples  of  Statutes  that  are  Pre- 
empted 

A  state  law  authorizing  grand  juries  to 
compel  consumer  reporting  agencies  to 
provide  consumer  reports,  by  means  of 
subpoenas  signed  by  a  court  clerk,  is 
pre-empted  by  the  FCRA's  requirement 
that  such  reports  be  furnished  only 
pursuant  to  an  "order  of  the  court" 
signed  by  a  judge  (section  604(1}],  or 
furnished  for  other  purposes  not 
applicable  to  grand  jury  subpoenas 
(section  604(2H3)),  and  by  section 
607(a).  A  state  statute  requiring 
automatic  dislosure  of  a  deletion  or 
dispute  statement  to  every  person  who 
has  previously  received  a  consumer 
report  containing  the  disputed 
information,  regardless  of  whether  the 
consumer  designates  such  persons  to 
receive  this  disclosure,  is  pre-empted  by 
section  604  of  the  FCRA.  which  permits 
disclosure  only  for  specified, 
permissible  purposes  and  by  section 
607(a},  which  requires  consumer 
reporting  agencies  to  limit  the  furnishing 
of  consumer  reports  to  purposes  listed 


under  section  604.  Absent  a  specific 
designation  by  the  consumer,  the 
consumer  reporting  agency  has  no 
reason  to  believe  all  past  recipients 
would  have  a  present,  permissible 
purpose  to  receive  the  reports. 

4.  Statute  Providing  Access  for 
Enforcement  Purposes 

A  state  "little  FCRA"  that  permits 
state  officials  access  to  a  consumer 
reporting  agency's  files  for  the  purpose 
of  enforcing  that  statute  just  as  Federal 
agencies  are  permitted  access  to  such 
files  under  the  FCRA.  is  not  pre-empted 
by  the  FCRA. 

Effective  Date 

The  FCRA  was  enacted  October  26. 
1970,  and  became  effective  April  24, 
1971. 

By  direction  of  the  Commission. 
Benjamin  I.  Herman. 
Acting  Secretary. 
[FR  Doc.  88-17655  Filed  8-5-88:  8:45  am] 

BILLING  CODE  67S(M)1-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

24  CFR  Part  4100 

Organization  and  Channeling  of 
Functions 

agency:  Neighborhood  Reinvestment 

Corporation. 

ACTION:  Proposed  rule. 

summary:  The  Neighborhood 
Reinvestment  Corporation  ("the 
Corporation")  proposes  to  amend  its 
rules  on  fees  and  fee  waives  in  order  to 
comply  with  the  Freedom  of  Information 
Reform  Act.  The  Corporation's  rules  are 
issued  in  conformance  with  Office  of 
Management  and  Budget  ("OMB") 
guidelines  and  schedule  of  fees. 
DATE:  Comments  must  be  received  by 
September  7, 198a 
ADDRESS:  Send  comments  to  Carol  ]. 
McCabe,  Secretary,  Neighborhood 
Reinvestment  Corporation.  1325  G 
Street.  NW..  Suite  800,  Washington.  DC. 
20005. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bonnie  Nance  Frazier.  Director  of 
Communications,  202-376-3224. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Freedom  of  Information  Reform 
Act  and  the  OMB  guidelines,  the 
Corporation  proposes  to  set  fees  to 
recover  the  direct  costs  incurred  by  the 
Corporation  in  searching  for.  reviewing 
and  duplicating  documents  in  response 
to  FOIA  requests.  In  compliance  with 
the  FOI  Reform  Act.  requesters  are 


classified  into  four  categories  for  the 
purposes  of  making  fee  assessments: 
commercial  use  requesters:  educational 
and  noncommerical  scientific  institution 
requesters;  representatives  of  the  news 
media:  and  all  other  requesters. 

The  proposed  rule  establishes  new 
fees  for  manual  search,  computer 
search,  review  of  records  and 
duplication.  The  proposed  rule  also 
provides  for  the  Corporation  to  require 
advance  payment  of  fees  if  the  total  fees 
are  estimated  to  exceed  $250.00,  or 
where  a  requester  has  previously  failed 
to  make  timely  payment  of  fees  due. 

The  FOI  Reform  Act  requires  that  fees 
shall  be  waived  or  reduced  where  the 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Corporation  and  is  not 
primarily  in  the  commerical  interest  of 
the  requester.  The  proposed  rule  sets 
forth  the  required  contents  of  a  request 
for  a  waiver  or  reduction  of  fees  and  the 
factors  the  Corporation  will  consider  in 
determining  whether  to  grant  the 
request. 

List  of  Subjects  in  24  CFR  Part  4100 

Freedom  of  information.  Organization 
and  channeling  of  functions. 
Carol ).  McCabe. 
Secretary. 

The  Neighborhood  Reinvestment 
Corporation  hereby  proposes  to  amend 
Part  4100,  Chapter  25  of  Title  24,  Code  of 
Federal  Regulations,  as  set  forth  below. 

Part  4100— Organization  and 
Channeling  of  Functions 

1.  The  authority  citation  for  Part  4100 
is  revised  to  read  as  follows: 

Authority:  Title  VI.  Pub.  L  95-557.  92  Stat. 
2115  (42  U.S.C.  6101  et  seq.);  as  amended  by 
sec.  315.  Pub.  L  96-399.  94  Stat.  1645:  sec.  710, 
Pub.  L.  97-320.  96  Stat.  1544:  and  sec.  520, 
Pub.  L.  100-242. 101  Stat.  1815. 

§4100.4    [Amended]. 

2.  In  Section  4100.4,  paragraph  (a)  is 
amended  to  revise  the  Corporation's 
address  from  "1850  K  Street  NW..  Suite 
400,  Washington,  DC  20006"  to  "1325  G 
Street  NW..  Suite  800.  Washington.  DC 
20005". 

3.  In  §  4100.4.  paragraph  (c)(1)  is 
amended  to  remove  the  last  sentence. 

4.  In  §  4100.4,  paragraph  (d)  is  revised 
to  read  as  follows:  (d)  Fees  for  providing 
copies  of  records.  Fees  shall  be  assessed 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  in  order  to  recover  the 
full  allowable  direct  costs  of  providing 
copies  of  records.  For  purposes  of  this 
section,  the  term  "direct  costs"  means 
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those  expenditures  which  the 
Corporation  actually  incurs  in  searching 
for  and  duplicating  (and  in  the  case  of 
commerical  use  requesters,  reviewing) 
documents  to  respond  to  a  Freedom  of 
Information  Act  ("FOIA")  request. 
Direct  costs  include,  for  example,  the 
salaries  of  the  employees  performing  the 
work  (the  basic  rate  of  pay  plus  16 
percent  of  that  rate  to  cover  benefits] 
and  the  cost  of  operating  duplicating 
equipment.  The  term  "search"  includes 
all  time  spent  looking  for  material  that  is 
responsive  to  a  request,  including  page- 
by-page  or  line-by-line  indentification  of 
mateiial  within  documents.  Searches 
may  be  done  manually  or  by  computer 
using  existing  programming.  The  term 
"duplication"  refers  to  the  process  of 
making  a  copy  of  a  document  necessary 
to  respond  to  a  FOIA  request.  Such 
copies  can  take  the  form  of  paper  copy, 
microfilm,  audiovisual  materials,  or 
machine  readable  documentation  (e.g., 
magnetic  tape  or  disk),  among  others. 
The  term  "review"  refers  to  the  process 
of  examing  documents  located  in 
response  to  a  commerical  use  request  to 
determine  whether  any  portion  of  any 
document  is  permitted  to  be  withheld.  It 
also  includes  processing  any  documents 
for  disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spend  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions.  A  schedule 
based  on  these  principles  is  set  forth  in 
paragraph  (d)(9)  of  this  section. 

(1)  Categories  of  requesters.  Fees  will 
be  assessed  according  to  the  category  of 
the  requester.  There  are  four  categories: 

(i)  Commercial  use  requesters.  For 
purposes  of  this  section,  the  term 
"commercial  use  request"  refers  to  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  properly  belongs  in  this 
category,  the  Corporation  will  look  to 
the  use  to  which  the  requester  will  put 
the  documents  requested.  If  the  use  is 
not  clear  from  the  request  itself,  or  if 
there  is  reasonable  cause  to  doubt  the 
requester's  stated  use,  the  Corporation 
shall  seek  additional  clarification  before 
assigning  the  request  to  a  specific 
category. 

(ii)  Educational  and  noncommercial 
scientific  institution  requesters.  For 
pusposes  of  this  section,  the  term 
"educational  institution"  refers  to  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education. 


an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  or  an  institution  of  vocational 
education,  which  operates  a  program  or 
programs  of  scholarly  research.  The 
term  "noncommercial  scientific 
institution"  refers  to  an  institution  that 
is  not  operated  on  a  "commercial"  basis, 
as  that  term  is  used  in  paragraph 
(d)(l)(i)  of  this  section,  and  which  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research  the  results 
of  which  are  not  intended  to  promote 
any  particular  product  or  industry.  To  be 
eligible  for  inclusion  in  this  category, 
requesters  must  show  that  the  request  is 
made  as  authorized  by  and  under  the 
auspices  of  a  qualifying  institution,  and 
that  the  records  are  not  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a 
noncommercial  scientific  institution) 
research. 

(iii)  Requesters  who  are 
representatives  of  the  news  media.  For 
purposes  fo  this  section,  the  term 
"representative  of  the  news  media" 
refers  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized.  The 
term  "news"  means  information  that  is 
about  current  events  or  that  would  be  of 
current  interest  to  the  public  Examples 
of  news  media  entities  include  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminators 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  These  examples 
are  not  intended  to  be  all-inclusive.  In 
the  case  of  "freelance"  journalists,  they 
may  be  regarded  as  working  for  a  news 
organization  if  they  demonstrate  a  solid 
basis  for  expecting  publication  through 
that  organization,  even  though  not 
actually  employed  by  it.  A  publication 
contract  would  be  the  clearest  proof,  but 
the  Corporation  may  also  look  at  the 
past  publication  record  of  a  requester  in 
making  this  determination.  To  be 
eligible  for  inclusion  in  this  category,  a 
requester  must  meet  the  criteria  above, 
and  his  or  her  request  must  not  be  made 
for  a  commercial  use.  In  reference  to  this 
class  of  requester,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for  a 
commercial  use. 

(iv)  All  other  requesters. 

(2)  Limitations  on  fees  to  be  charged. 
(i)  Commercial  use  requesters. 
Conunercial  use  requesters  shall  be 
assessed  the  full  direct  costs  for 
searching  for.  reviewing,  and  duplicating 


records,  in  accordance  with  the  fee 
schedule  at  paragraph  (d)(g)  of  his 
section.  Commercial  use  requesters  are 
not  entitled  to  the  free  search  time  or 
free  pages  of  duplication  provided  to 
other  categories  of  requesters. 

(ii)  Educational  and  noncommercial 
scientific  institution  requesters. 
Requesters  in  this  category  may  be 
assessed  fees  only  for  duplication  of 
records  in  excess  of  the  first  100  pages. 
Requesters  in  this  category  may  not  bp 
assessed  fees  for  search  or  review 

(iii)  Requesters  who  are 
representatives  of  the  news  media. 
Requesters  in  this  category  may  be 
assessed  fees  only  for  duplication  of 
records  in  excess  of  the  first  100  pages. 
Requesters  in  this  category  may  not  be 
assessed  fees  for  search  or  review. 

(iv)  all  other  requesters.  Requesters 
who  do  not  fit  into  any  of  the  categories 
above  shall  be  assessed  fees  only  for 
searching  and  duplicating  records, 
except  that  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  shall  be  furnished  without 
charge.  Requesters  in  this  category  may 
not  be  assessed  fees  for  review. 

(v)  Review  of  records.  Charges  will  be 
assessed  only  for  the  initial  review  of 
the  located  documents  and  not  for  time 
spent  at  the  administrative  appeal  level 
on  an  exemption  applied  at  the  initial 
determination  level.  However,  where 
records  or  portions  of  records  are 
withheld  in  full  under  an  exemption 
which  is  subsequently  determined  not  to 
apply,  and  these  records  are  reviewed 
again  to  determine  the  applicability  of 
other  exemptions  not  previously 
considered,  charges  for  review  are 
properly  assessable. 

(vi)  Additional  Copies.  The 
Corporation  will  normally  furnish  only 
one  copy  of  any  record.  The  allowance 
of  100  free  pages  of  duplication  under 
paragraphs  (d)(2)  (ii).  (iii).  and  (iv)  of 
this  section  shall  not  apply  to  additional 
copies  furnished  at  the  request  of  the 
record  requester.  Full  duplication  fees 
shall  be  assessed  for  each  page  of  each 
such  additional  copy. 

(3)  Charges  for  unsuccessful  search. 
Where  applicable  under  paragraph 
(d)(2)  of  this  section  search  fees  may  be 
assessed  for  time  spent  searching,  even 
if  the  Corporation  fails  to  locate  the 
records  or  if  records  located  are 
determined  to  be  exempt  from 
disclosure. 

(4)  Notice  of  anticipated  fees  in 
excess  of  $25.00.  Unless  the  person 
making  the  request  states  in  his  or  her 
initial  request  that  he  or  she  will  pay  all 
costs  regardless  of  amount,  the 
Corporation  will  notify  him  or  her  as 
soon  as  possible  if  there  is  reason  to 
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believe  that  the  cost  for  obtaining 
access  to  and/or  copies  of  such  records 
will  exceed  $25.  If  such  notice  is  given, 
the  time  limitations  contained  in  the 
Freedom  of  Information  Act  shall  not 
commence  until  the  person  making  the 
initial  request  agrees  in  writing  to  pay 
such  costs. 

(5)  Advance  Payments.  The 
Communications  Director  is  authorized 
to  require  an  advance  payment  of  an 
amount  up  to  full  estimated  charges 
whenever  he  or  she  determines  that:  the  . 
allowable  charges  that  a  requester  may 
be  required  to  pay  are  Ukely  to  exceed 
$250;  or  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
manner.  If  such  a  payment  is  required, 
the  time  limitations  contained  in  the 
Freedom  of  Information  Act  shall  not 
commence  until  payment  is  made. 

(6)  Charging  Interest.  The  Corporation 
will  assess  interest  charges  on  any 
unpaid  fees  starting  on  the  31th  day 
following  the  day  on  which  the  billing 
for  fees  was  sent  to  the  requester. 
Interest  will  be  at  the  rate  prescribed  in 
31  U.S.C.  3717  and  will  accrue  from  the 
date  of  the  billing.  Receipt  of  the  fee  by 
the  Corporation,  even  if  not  processed, 
will  stay  the  accrual  of  interest.  Interest 
is  not  chargeable  for  unpaid  advance 
payments  under  paragraph  (d](5]  of  this 
section. 

(7)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  each  seeking  portions  of  the 
document  or  documents,  solely  in  order 
to  avoid  payment  of  fees.  When  the 
Corporation  reasonably  believes  that  a 
requester,  or  a  group  of  requesters 
acting  in  concert,  is  attempting  to  break 
a  request  down  into  a  series  of  requests 
for  the  purpose  of  evading  the 
assessment  of  fees,  the  Corporation  may 
aggregate  any  such  requests  and  charge 
accoordingly. 

(8)  Waiver  or  reduction  of  fee.  The 
Corporation  will  furnish  documents 
without  charge  or  at  a  reduced  charge 
when  it  is  determined  that  disclosure  of 
the  information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
Corporation  and  is  not  primarily  in  the 
commercial  interest  of  the  requester.  In 
determining  whether  disclosure  is  in  the 
public  interest,  the  following  factors 
may  be  considered: 

(i)  The  relationship  of  the  records  to 
tthe  opertions  or  activities  of  the 
Corporation; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed; 

(ii)  Any  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclcsure. 


(iv)  The  significance  of  that 
contribution  to  the  public  understanding 
of  the  subject; 

(v)  the  nature  of  the  requester's 
personal  interest,  if  any,  in  disclosure; 
and  whether  the  disclosure  would  be 
primarily  in  the  requester's  commercial 
interest.  In  making  a  request  for  a 
waiver  or  reduction  of  fees,  a  requester 
should  include  a  clear  statement  of  his 
or  her  interest  in  the  requested 
documents;  the  proposed  use  for  the 
docmuments  and  whether  the  requester 
will  derive  income  or  other  benefit  from 
such  use;  and  a  statement  of  how  the 
public  will  benefit  from  such  use. 
Determinations  concerning  waiver  or 
reduction  of  fees  shall  be  made  by  the 
Executive  Director,  or  his  or  her 
designee. 

(9)  Schedule  of  fees.  Fees  for 
searching  for,  reviewing,  duplicating, 
and  providing  records  and  information 
of  the  Corporation  under  this  section 
will  be  assessed  in  accordance  with  the 
following  schedule: 

(i)  Manual  search.  For  each  quarter 
hour  or  fraction  thereof:  $3.37. 

(ii)  Computer  search.  For  each  quarter 
hour  or  fraction  thereof:  $3.37. 

(iii)  Review,  For  each  quarter  hour  or 
fraction  thereof:  $4.87. 

(iv)  Duplication. 

(A)  For  a  paper  photocopy  of  an 
existing  paper  record,  $.30  per  page. 

(B)  For  duplication  of  records  other 
than  existing  paper  records  (such  as 
computer-stored  information,  audio  or 
video  tapes,  microfiche  or  microfilm), 
the  fee  shall  equal  the  actual  direct  cost 
of  production  and  duplication  of  the 
records  or  information  in  a  form  that  is 
reasonably  usable  by  the  requester. 

(10)  Processing  Costs.  The 
Communications  Director  will  waive 
payment  in  instances  in  which  the  costs 
of  routine  collection  and  processing  of 
the  fee  are  likely  to  equal  or  exceed  the 
amount  of  the  fee. 

[FR  Doc.  17805  Filed  8-5-88;  8;45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  54 

[EE-158-86,  160-86] 

Excise  and  Income  Taxes;  401(k) 
Arrangements  Under  ttie  Tax  Reform 
Act  of  1986  and  Nondiscrimination 
Requirements  for  Employee  and 
Matctiing  ContrilMJtions 

AGENCY:  Internal  Revenue  Ser\'ice. 
Treasury. 


ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  relating  to  cash  or 
deferred  arrangements  described  in 
section  401(k)  of  the  Internal  Revenue 
Code  of  1986.  This  document  also 
contains  new  nondiscrimination  rules 
for  employee  contributions  and 
matching  contributions  made  to 
employee  plans.  These  new  rules  are 
contained  in  section  401(m)  of  the  Code. 
The  changes  relating  to  cash  or  deferred 
arrangements  and  employee  and 
matching  contributions  were  made  to 
the  Code  by  the  Tax  Reform  Act  of  1986. 
These  regulations  will  provide  the  public 
with  guidance  necessary  to  comply  with 
the  law  and  would  affect  sponsors  of, 
and  participants  in,  pension,  profit- 
sharing,  and  stock  bonus  plans,  and 
certain  other  employee  benefit  plans. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  October  7, 1988.  In  general, 
these  regulations  are  effective  for  plan 
years  beginning  after  December  31, 1986. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(EE-158-86, 160-86),  1111  Constitution 
Ave.  NW.,  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Gibbs  of  the  Employee 
Benefits  and  Exempt  Organizations 
Division,  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224  (Attention:  CC:LR:T)  (202  377- 
9372)  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  attention:  Desk  Officer  for 
Internal  Revenue  Service,  with  copies  to 
the  Internal  Revenue  Service. 
Washington,  DC  20224,  Attention:  IRS 
Reports  Clearance  Officer  TR:FP.  at  the 
address  previously  specified. 

The  collections  of  information  in  this 
regulation  are  in  §§  1.401(k)-{e)(8). 
1.401(m)-l(c)(2).  54.4979-l(a)(3)(ii).  and 
54.4979-l(a)(4).  This  information  is 
required  by  the  Internal  Revenue 
Service  to  assure  compliance  with 
sections  401  (k)  and  401(m)  of  the 
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Internal  Revenue  Code  and  to  collect  the 
tax  imposed  by  section  4979.  This 
information  will  be  used  to  assure 
compliance  with  sections  401  (k)  and 
401  (m)  and  to  collect  the  tax  imposed  by 
section  4979.  The  likely  respondents  and 
recordkeepers  are  State  or  local 
governments,  businesses  or  other  for- 
profit  institutions,  and  small  businesses 
or  organizations. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents/recordkeepers  may  require 
greater  or  less  time,  depending  upon 
their  particular  circumstances. 
Estimated  total  annual  reporting  and 
recordkeeping  burden:  1,061,000  hours. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from 
one  hour  to  three  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  three  hours. 
Estimated  number  of  respondents  and 
recordkeepers:  351,000.  Estimated 
frequency  of  responses:  once. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (28  CFR  Part  1)  under 
sections  401{k).  401  (m),  402(g),  414(q), 
414(s).  415,  and  416  of  the  Internal 
Revenue  Code  of  1986  (Code).  This 
document  also  contains  proposed 
amendments  to  the  Pension  Excise  Tax 
Regulations  (26  CFR  Part  54)  under 
section  4979.  These  amendments  are 
proposed  to  conform  the  regulations  to 
sections  1105. 1116  and  1117  of  the  Tax 
Reform  Act  of  1986  (TRA  '86}. 

Changes  to  401(k)  Arrangements 

Section  1116  of  Uie  Tax  Reform  Act  of 
1986  made  several  changes  affecting 
cash  or  deferred  arrangements.  Those 
changes  relating  to  computation  of  the 
actual  deferral  percentage  (ADP), 
allowing  rural  electric  cooperatives  to 
maintain  qualified  cash  or  deferred 
arrangements,  new  standards  for  testing 
discrimination  in  coverage,  and  new 
defmitions  of  compensation  and  highly 
compensated  employee  were  contained 
in  final  regulations  published  under 
section  401(k)  on  August  8. 1988. 
Additional  changes  affecting  cash  or 
deferred  arrangements  are  included  in 
this  notice  of  proposed  rulemaking. 

Section  401(k)(2)(B)  permits 
distributions  from  cash  or  deferred 
arrangements  upon  termination  of  a  plan 
without  establishment  of  a  successor 
plan,  the  sale  by  a  corporation  of 
substantially  all  of  its  assets  used  in  its 
trade  or  business  to  another  corporation. 


or  the  sale  by  a  corporation  of  such 
corporation's  interest  in  a  subsidiary  to 
an  unrelated  entity.  The  proposed 
regulations  provide  that  a  sale  of  85 
percent  of  the  relevant  assets  will  be 
deemed  a  sale  of  substantially  all 
assets. 

Prop.  Treas.  Reg.  S  1.401(k)-l(e)(4) 
reflects  new  limits  imposed  by  section 
1116(f)  of  TRA  '86  on  the  ability  of  state 
or  local  governments  and  tax  exempt 
organizations  to  establish  cash  or 
deferred  arrangements  after  certain 
dates.  A  state  or  local  government  may 
not  establish  a  cash  or  deferred 
arrangement  after  May  5, 1986.  An 
organization  exempt  from  tax  under 
Subtitle  A  of  Code,  including  federal 
instrumentalities  described  in  section 
501(c)(1)  of  the  Code,  may  not  establish 
a  cash  or  deferred  arrangement  after 
]uly  1, 1986.  The  proposed  regulations 
contain  special  rules  allowing  all 
employees  of  an  employer  to  participate 
in  a  plan  established  by  the  employer 
before  the  applicable  effective  dates. 
Comments  are  speciFically  requested  on 
the  deHnition  of  the  appropriate 
employer. 

Plans  established  by  state  and  local 
governments  and  tax-exempt 
organizations  before  the  applicable 
effective  dates  are,  of  course,  subject  to 
all  requirements  applicable  to  other 
plans  that  include  cash  or  deferred 
arrangements.  However,  special 
effective  dates  are  provided  for  plans  of 
state  and  local  governments  to  comply 
with  the  new  discrimination  tests  of 
section  401(k)(3). 

Prop.  Treas.  Reg.  §  1.401(k)-l(e)(5) 
reflects  the  amendment  of  section 
401(k)(2)  to  require  a  plan  to  permit  an 
otherwise  eligible  employee  to 
participate  in  a  cash  or  deferred 
arrangement  after  the  employee  has 
completed  one  year  of  service. 

Section  401(k)(4)  provides  that  a  cash 
or  deferred  arrangement  does  not  meet 
the  requirements  of  section  401(k)  if  any 
other  benefit  (other  than  a  matching 
contribution  described  in  section 
401(m))  is  contingent  upon  the 
employee's  electing  to  have  the 
employer  make  or  not  make 
contributions  under  the  cash  or  deferred 
arrangement  in  lieu  of  receiving  cash. 
The  proposed  regulations  clarify  that 
other  employer  benefits  include,  but  are 
not  limited  to.  health  benefits,  vacations 
or  vacation  pay,  life  insurance,  dental 
plans,  legal  services  plans,  increases  in 
salary,  bonuses,  loans,  financial 
planning  services,  subsidized  retirement 
benefits,  stock  options  and  property 
subject  to  section  83.  Also,  nonqualified 
deferred  compensation  is  an  employer 
beneflt  only  to  the  extent  that  an 
employee  may  receive  additional 


nonqualified  deferred  compensation  to 
the  extent  the  employee  does  not  make 
elective  contributions. 

Section  401(k)(8)  permits  the 
distribution  or  recharacterization  of 
excess  contributions  which  would 
otherwise  cause  an  employer's  plan  not 
to  meet  the  ADP  requirements  of  section 
401(k)(3)(A).  The  proposed  regulations 
provide  that,  for  nondiscrimination 
purposes,  recharacterized  amounts  are 
treated  as  employee  contributions  for 
the  year  in  which  the  elective 
contributions  would  have  been  received 
(but  for  the  deferral  election)  and  must, 
therefore,  be  tested  under  section  401(m) 
for  that  year.  The  proposed  regulations 
also  provide  that,  whether  distributed  or 
recharacterized,  excess  contributions 
are  annual  additions  in  the  year  of 
deferral.  Additional  rules  concerning 
recharacterization  were  contained  in 
fmal  regulations  under  section  401(k) 
published  in  August  8, 1988. 

Nondisoimination  Requirements  for 
Employee  and  Matching  Contributions 

Section  401(m),  added  by  section  1117 
of  TRA  '86.  contains  new 
nondiscrimination  rules  for  employee 
and  matching  contributions.  These  new 
nondiscrimination  rules,  which 
supplement  the  ADP  tests  applicable  to 
cash  or  deferred  arrangements,  apply  to 
plans  described  in  section  401(a). 
annuity  plans  described  in  section 
403(a),  and  annuity  contracts  described 
in  section  403(b). 

The  proposed  regulations  define  the 
term  "employee  contribution"  to  include 
both  voluntary  and  mandatory 
contributions  that  are  credited  to  a 
separate  account  to  which  gains  or 
losses  are  allocated.  The  term  also 
includes  recharacterized  elective 
contributions.  The  term  also  includes 
employee  contributions  to  the  deflned 
contribution  portion  of  a  plan  described 
in  section  414(k),  employee 
contributions  to  a  qualifled  cost-of-living 
arrangement  described  in  section 
415(k)(2)(B),  employee  contributions 
applied  to  the  purchase  of  whole  life 
insurance  or  survivor  beneflt  protection 
under  a  deflned  contribution  plan  and 
employee  contributions  to  a  contract 
described  in  section  403(b).  The  term 
"employee  Contribution"  does  not 
include  repayment  of  loans  or  buy-backs 
of  benefits  described  in  section 
411(a)(7)(C). 

The  proposed  regulations  do  not  allow 
either  elective  contributions  or  matching 
contributions  to  l>e  used  to  satisfy  the 
minimum  contribution  or  beneflt  which 
must  be  made  to  top-heavy  plans  on 
behalf  of  non-key  employees.  This  is 
because  a  non-key  employee  must 
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receive  the  top-heavy  minimum 
contribution  or  benefit  regardless  of 
whether  he  makes  an  elective 
contribution  or  has  a  matching 
contribution  made  on  his  behalf.  This 
rule  applies  to  plan  years  beginning 
after  December  31, 1988.  Qualified 
nonelective  contributions,  however,  can 
be  used  to  satisfy  the  minimum  required 
contribution  in  a  top-heavy  plan. 

The  proposed  regulations  require  that 
employee  contributions  and  matching 
contributions  meet  both  the  special 
nondiscrimination  test  of  section 
401(m)(2)(A)  with  respect  to  the  amount 
of  contributions  and  the 
nondiscrimination  test  of  section 
401(a)(4)  with  respect  to  other  benefits, 
rights,  and  features,  including  the 
availability  of  contributions.  The  special 
nondiscrimination  test  requires  that  the 
actual  contribution  percentage  for 
eligible  highly  compensated  employees 
not  exceed  the  greater  of  (1)  125  percent 
of  the  actual  contribution  percentage  for 
all  other  eligible  employees,  or  (2)  the 
lesser  of  200  percent  of  the  actual 
contribution  percentage  for  all  other 
eligible  employees,  or  the  actual 
contribution  percentage  for  all  other 
eligible  employees  plus  two  percentage 
points. 

An  employee  contribution  is  taken 
into  account  under  the  special 
nondiscrimination  test  of  section 
401(m)(2)(A)  for  the  plan  year  in  which 
such  amounts  are  contributed  to  the 
trust.  Payment  by  the  employee  to  an 
agent  of  the  plan  is  treated  as  a 
contribution  to  the  trust  at  the  time  of 
payment  to  the  agent  if  the  funds  so  paid 
are  transmitted  to  the  trust  within  a 
reasonable  period  after  payment  to  the 
agent. 

Section  401(m)(6)  permits  correction  of 
excess  aggregate  contribution  amounts 
contributed  to  a  plan  subject  to  the 
requirements  of  section  401(m).  Such 
correction  must  be  made  through  a  plan 
distribution;  recharacterization  is  not 
available  as  a  method  of  correction.  In 
addition,  excess  aggregate  contributions 
may  be  avoided  through  making 
additional  qualified  nonelective  or 
matching  contributions.  The  proposed 
regulations  also  provide  rules  for 
coordinating  the  correction  of  elective 
deferrals,  excess  contributions,  and 
excess  aggregate  contributions. 

For  plan  years  to  which  section  401  (m) 
applies,  the  rules  of  Rev.  Rul.  80-307, 
1980-2  C.B.  136,  and  Rev.,  Rul.  80-350. 
1980-2  C.B.  133,  which  set  forth  rules 
governing  employee  contributions,  will 
no  longer  apply.  Thus,  for  example, 
whether  mandatory  employee 
contributions  and  matching 
contributions  are  discriminatory  will  be 
determined  without  regard  to  the  "six 


percent  of  compensation"  rule,  and 
voluntary  employee  contributions  will 
not  be  limited  to  ten  percent  of 
compensation. 

Section  401(m)(9)  gives  the  Secretary 
of  the  Treasury  the  authority  to 
prescribe  rules  limiting  the  use  of  the 
alternative  limitation  test  (200  percent/2 
percentage  points)  of  sections 
401(k)(3)(A)(ii)(II)  and  401(m)(2)(A)(ii). 
In  general,  the  proposed  regulations  take 
the  position  that  if  the  alternative 
limitation  is  used  to  meet  the  section 
401(k)  test  for  any  plan  year  beginning 
after  December  31, 1988,  it  cannot  be 
used  to  meet  the  section  401  (m)  test  for 
any  plan  year  beginning  with  or  within 
such  401(k)  plan  year.  Similarly,  if  the 
alternative  limitation  is  used  to  meet  the 
section  401(m)  test,  it  cannot  be  used  to 
meet  the  section  401(k)  test.  There  is  no 
limit  on  multiple  use  of  the  alternative 
limitation  for  plan  years  beginning 
before  January  1, 1989.  The  proposed 
regulations  take  the  position  that  the 
restriction  on  the  alternative  limitation 
applies  only  to  the  overlap  group 
consisting  of  those  highly  compensated 
employees  who  are  eligible  to 
participate  in  both  a  plan  subject  to 
section  401{m)  and  an  arrangement 
subject  to  section  401(k). 

Section  4979  imposes  a  ten  percent 
excise  tax  on  excess  contributions 
(amounts  which  exceed  the  limitations 
of  section  401(k)(3)(A)(ii))  and  excess 
aggregate  contributions  (amounts  which 
exceed  the  limitations  of  section 
401(m)(2)(A))  if  such  amounts  are  not 
corrected  by  2y2  months  following  the 
close  of  the  plan  year  to  which  they 
relate.  A  plan  which  does  not  correct 
these  amounts  by  the  end  of  the  plan 
year  following  the  plan  year  to  which 
they  relate  is  disqualified  for  the  plan 
year  to  which  they  relate  and  all 
subsequent  plan  years  that  they  remain 
in  the  plan. 

$7,000  Limit  on  Elective  Deferrals 

Section  402(g)  limits  the  amount  an 
employee  may  defer  under  a  cash  or 
deferred  arrangement  for  any  taxable 
year  to  $7,000.  This  amount  is  increased 
to  $9,500  for  elective  deferrals  under  a 
salary  reduction  agreement  to  a  section 
403(b)  contract. 

A  number  of  special  transition  rules 
relating  to  section  402(g)  were  contained 
in  section  1105  of  the  Tax  Reform  Act  of 
1986.  These  transition  rules  are  not 
discussed  in  the  proposed  regulations, 
but  were  discBSsed  in  Notice  87-13, 
1987^  I.R.B.  14. 

The  proposed  regulations  set  forth  the 
methods  and  requirements  for  correcting 
excess  deferrals.  Such  deferrals  may  be 
corrected  in  the  taxable  year  in  which 
made  as  well  as  during  the  period 


ending  on  the  first  April  15  of  the 
subsequent  taxable  year.  The  proposed 
regulations  also  set  forth  the  manner  in 
which  income  is  computed  on  excess 
deferrals. 

Safe-Harbor  Income  Rule 

Section  402(g)(2)(A)(ii)  requires  that 
income  on  an  excess  deferral  be 
distributed  in  order  to  correct  such 
excess  deferral.  Similar  rules  apply 
under  sections  401(k)(8)  and  401(m){6)  to 
the  correction  of  excess  contributions 
and  excess  aggregate  contributions, 
respectively.  The  proposed  regulations 
clarify  that  income  attributable  to  the 
period  between  the  end  of  the  taxable  or 
plan  year  and  the  date  of  distribution 
must  be  distributed  in  order  to  correct 
such  defects.  In  order  to  simplify  plan 
administration,  the  proposed  regulations 
contain  an  optional  safe-harbor  rule  for 
determining  income  generated  in  such 
period.  The  income  applicable  to  each 
month  in  such  period  is  ten  percent  of 
the  income  for  the  previous  plan  year. 
Amounts  distributed  on  or  before  the 
fifteenth  day  of  the  month  are  deemed  to 
have  been  distributed  on  the  last  day  of 
the  preceding  month.  Amounts 
distributed  after  the  fifteenth  day  of  the 
month  are  deemed  to  be  distributed  on 
the  last  day  of  the  month  in  which  the 
distribution  took  place.  In  the  case  of 
excess  deferrals,  the  taxable  year  of  the 
participant  is  used  instead  of  the  plan 
year.  Comments  are  invited  on 
additional  safe-harbor  or  procedural 
methods  appropriate  for  determining 
income  or  loss  for  the  period  between 
the  end  of  the  taxable  or  plan  year  and 
the  date  of  distribution. 

For  plan  years  which  begin  in  1987, 
plan  sponsors  may  use  any  reasonable 
method  for  computing  the  gain  or  loss 
allocable  to  excess  deferrals,  provided 
that  such  method  is  used  consistently 
for  all  participants  and  for  all  corrective 
distributions  under  a  plan  for  that  plan 
year.  A  similar  rule  is  set  forth  for 
correction  of  excess  contributions  and 
excess  aggregate  contributions. 

Additional  transition  rules  relating  to 
correction  of  excess  contributions, 
excess  aggregate  contributions,  and 
excess  deferrals  are  contained  in  Notice 
88-33, 1988-13  I.R.B.  17. 

Effective  Date  of  the  Proposed 
Regulations 

These  regulations  are  generally 
proposed  to  be  effective  for  plan  years 
beginning  after  December  31, 1986. 
However,  certain  provisions  relating  to 
permitted  plan  distributions,  time  of 
participation,  contingent  benefits, 
multiple  use  of  the  alternative  limitation, 
and  other  items  are  proposed  to  be 
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effective  for  plan  years  beginning  after 
December  31, 1988. 

A  special  effective  date  is  provided 
for  plans  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements. 
This  special  date  is  applicable  on  a 
plan-wide  basis  to  plans  maintained 
pursuant  to  one  or  more  collective 
bargaining  agreements  even  if  such 
plans  cover  employees  other  than  those 
in  a  collective  bargaining  unit.  To  use 
the  special  effective  date,  at  least 
twenty-five  percent  of  the  plan 
participants  must  be  members  of 
employee  units  covered  by  collective 
bargaining  agreements.  The  special 
effective  date  must  be  used  for  sections 
401(k)(2)  and  (8)  as  well  as  for  other 
purposes.  An  additional  special 
effective  date  is  provided  for  cash  or 
deferred  arrangements  maintained  by 
state  and  local  governments. 

Time  of  Plan  Amendments 

Plan  amendments  to  reflect  the 
changes  contained  in  these  proposed 
regulations  need  not  be  made  until  the 
earlier  of  plan  termination  or  the  dates 
specified  in  section  1140  of  TRA  '86  (as 
amplified  by  the  regulations  under 
section  401(b)).  This  deferred 
amendment  date  is  available  only  if  (1) 
the  plan  is  operated  in  accordance  with 
the  applicable  provisions  of  TRA  '86  for 
the  period  beginning  with  the  effective 
date  of  the  provision  with  respect  to  the 
plan:  and  (2)  those  plan  amendments 
adopted  which  are  required  by  TRA  '86 
are  retroactive  to  such  effective  date 
and  are  consistent  with  plan  operations 
during  the  retroactive  effective  period. 

Reliance  on  These  Proposed  Regulations 

Taxpayers  may  rely  on  these 
proposed  regulations  for  guidance 
pending  the  issuance  of  final 
regulations.  Because  these  regulations 
are  generally  effective  for  plan  years 
after  1986.  the  Service  will  apply  these 
proposed  regulations  in  issuing 
determination  letters,  opinion  letters, 
and  other  rulings  and  in  auditing  returns 
with  respect  to  taxpayers  and  plans.  If 
future  guidance  is  more  restrictive,  such 
guidance  will  be  applied  without 
retroactive  e^ect. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
deflned  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  Although  this  document 
is  a  notice  of  proposed  rulemaking 
which  solicits  public  comment,  the 
Internal  Revenue  Service  has  concluded 
that  the  regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 


public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Comments  and  Requests  for  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  William  D. 
Gibbs  of  the  Employee  Benefits  and 
Exempt  Organizations  Division  of  the 
Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.401-1—1.425-1 

Income  taxes.  Employee  benefit  plans. 
Pensions,  Stock  options.  Individual 
Retirement  Accounts.  Employee  Stock 
Ownership  Plans. 

26  CFR  Part  54 

Excise  taxes.  Pensions. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Parts  1  and  54  are  as  follows: 

PART  I— [AMENDED] 

Paragraph  1.  The  authority  citation  of 
Part  1  continues  to  read 

Autliority:  26  U.S.C.  7805  *  *  ' 

Par.  2.  §  1.401(k)-0  is  revised  to  read 
as  follows: 

§  1.401(k)-0    Certain  cash  or  deferred 
arrangements,  tal><e  of  contents. 

This  section  contains  the  caption  in 
§1.401(k)-l. 

§  1.401  fkJ-1.  Certain  cash  or  deferred 
arrangements 

(a)  In  general. 

(1)  General  rule. 

(2)  Cash  or  deferred  arrangement. 


(i)  In  general. 

(ii)  After-tax  employee  contributions. 

(3)  Cash  or  deferred  election. 
(i)  General  rule. 

(ii)  Amounts  currently  available, 
(iii)  Certain  one-time  elections, 
(iv)  Tax  treatment, 
(v)  Examples. 

(4)  Qualified  cash  or  deferred 
arrangement. 

(i)  In  general. 

(ii)  Treatment  of  elective  contributions 
as  employer  contributions, 
(iii)  Tax  treatment  of  employees, 
(iv)  Nondiscrimination  requirement, 
(v)  Plan  assets. 

(5)  Nonqualified  cash  or  deferred 
arrangement. 

(i)  In  general. 

(ii)  Treatment  of  elective  contributions 
as  employer  contributions. 

(iii)  Tax  treatment  of  employees. 

(iv)  Qualification  of  plan  that  includes 
a  nonqualified  cash  or  deferred 
arrangement. 

(6)  Application  to  partnerships, 
(i)  In  general. 

(ii)  Partnership  cash  or  deferred 
arrangements 
(iii)  Certain  matching  contributions 

(b)  Coverage  and  nondiscrimination 
requirements. 

(1)  Coverage. 

(2)  Nondiscriminatory  elective 
contributions. 

(i)  General  rule, 
(ii)  Separate  test. 

(3)  Qualified  nonelective  contributions 
and  qualified  matching  contributions 
that  may  be  treated  as  elective 
contributions. 

(4)  Actual  deferral  percentage  tests 

(5)  Aggregation  rules. 

(i)  Permissive  aggregation  of 
arrangements  and  plans. 

(ii)  Impermissible  aggregation  of 
arrangements  and  plans. 

(iii)  Plans  must  have  same  plan  year. 

(6)  Elective  contributions  taken  into 
account  for  a  plan  year. 

(7)  Examples. 

(c)  Nonforfeitability. 

(1)  General  rule. 

(2)  Example. 

(d)  Distribution  limitation. 

(1)  General  Rule. 

(i)  Distributions  in  plan  years 
beginning  before  January  1. 1985. 

(ii)  Distributions  in  plan  years 
beginning  after  December  31, 1984  and 
before  January  1, 1989. 

(iii)  Distributions  in  plan  years 
beginning  after  December  31, 1988. 

(2)  Hardship, 
(i)  General  rule. 

(ii)  Immediate  and  heavy  financial 
need. 
(A)  In  general. 
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(B)  Deemed  immediate  and  heavy 
financial  need. 

(iii)  Distribution  necessary  to  satisfy 
financial  need. 

(A)  In  general. 

(B)  Distribution  deemed  necessary  to 
satisfy  financial  need. 

(iv)  Adoption  of  deemed  hardship 
standards. 

(A)  Exception  to  section  411(d)(6). 

(B)  Required  effective  and  amendment 
dates. 

(3)  Impermissible  distributions. 

(4)  Deemed  distributions. 

(5)  Example. 

(6)  Limitations  apply  after  transfer. 

(e)  Additional  requirements. 

(1)  Qualified  profit-sharing,  stock 
bonus,  pre-ERISA  money  purchase,  and 
rural  elective  cooperative  plan 
requirement. 

(i)  General  rule. 

(ii)  Nondiscrimination  requirements. 

(2)  Cash  availability. 

(3)  Separate  accounting, 
(i)  General  rule. 

(ii)  Exception. 

(4)  State  and  local  governments  and 
tax-exempt  organization. 

(5)  One  year  participation  rule. 

(6)  Other  benefits  not  contingent  upon 
elective  contributions. 

(7)  Coordination  with  other  plans. 

(8)  Recordkeeping  requirements. 

(f)  Correction  of  excess  contributions. 

(1)  General  rule. 

(2)  Amount  of  excess  contributions. 

(3)  Recharacterization  of  excess 
contributions. 

(i)  General  rule. 

(ii)  Treatment  of  recharacterized 
excess  contributions. 

(iii)  Additional  requirements. 

(A)  Time  of  recharacterization. 

(B)  Employee  contributions  available. 

(C)  Plan  year  requirement, 
(iv)  Transition  rules. 

(v)  Example. 

(4)  Corrective  distribution  of  excess 
contributions  and  income. 

(i)  General  rule, 
(ii)  Income  allocable  to  excess 
contributions. 

(A)  General  rule. 

(B)  Allocable  income  for  the  plan 
year. 

(C)  Allocable  income  for  the  period 
between  the  end  of  the  plan  year  and 
distribution. 

(D)  Special  rule  for  plan  years  which 
begin  in  1987. 

(iii)  No  employee  or  spousal  consent 
required. 

(iv)  Tax  treatment. 

(v)  No  reduction  of  required  minimum 
distribution. 

(vi)  Partial  correction. 

(5)  Special  rules. 

(i)  Coordination  with  distribution  of 
e.xcess  deferrals. 


(ii)  Combination  of  correction 
methods, 
(iii)  Family  members. 

(6)  Failure  to  correct. 

(7)  Examples, 
(gi  Definitions. 

(1)  Employee. 

(2)  Employer. 

(3)  Eligible  employee, 
(i)  In  general. 

(ii)  Certain  one-time  elections. 

(4)  Elective  contributions. 

(5)  Nonelective  contributions. 

(6)  Matching  contributions. 

(7)  Qualified  matching  contributions 
and  qualified  nonelective  contributions. 

(i)  Qualified  matching  contributions, 
(ii)  Qualified  nonelective 
contributions, 
(iii)  Additional  requirements. 

(8)  Actual  deferral  percentage, 
(i)  General  rule. 

(ii)  Employee  eligible  under  more  than 
one  arrangement, 
(iii)  Aggregation  of  family  members. 

(9)  Compensation. 

(i)  Years  before  January  1, 1987. 

(A)  In  general. 

(B)  Nondiscrimination. 

(ii)  Years  after  December  31, 1986. 

(10)  Highly  compensated  employees. 

(11)  Pre-ERISA  money  purchase  plan. 

(12)  Rural  electric  cooperative  plan. 

(13)  Excess  contributions, 
(h)  Effective  dates. 

(1)  In  general. 

(2)  Collectively  bargained  plans. 

(3)  Transitional  rules. 

(4)  Transitional  rules  for  plans  of 
State  and  local  governments. 

Par.  3.  Section  1.401(k)-l(a)  is 
amended  by  adding  a  sentence  at  the 
end  of  paragraph  (a)(3)(i),  and  adding  a 
new  paragraph  (a)(6)  to  read: 

§  1.401(k)-1     Certain  cash  or  deferred 
arrangements. 

(a)  In  general.  *  *   * 

(3)  Cash  or  deferred  ejection — (i) 
General  rule.  *  *  *  A  cash  or  deferred 
election  does  not  include  an  election 
made  with  respect  to  amounts  that  have 
become  currently  available  on  or  before 
the  later  of  the  date  on  which  the 
employer  adopts  the  cash  or  deferred 
arrangement  or  the  date  on  which  such 
arrangement  first  becomes  effective. 

*  *  *  *  4 

(6)  Application  to  partnerships — (i)  In 
general.  A  partnership  may  maintain  a 
cash  or  deferred  arrangement,  and 
individual  partners  may  make  cash  or 
deferred  elections  with  respect  to 
compensation  attributable  to  services 
rendered  to  the  partnership.  Such 
compensation  will  be  deemed  not  to  be 
currently  available  at  any  time  prior  to 
the  close  of  the  partnership  taxable 
year. 


(ii)  Partnership  cash  or  deferred 
arrangements.  An  arrangement  that 
directly  or  indirectly  permits  individual 
partners  to  vary  the  amount  of 
contributions  made  on  their  behalf  will 
be  deemed  to  constitute  a  cash  or 
deferred  arrangement  with  respect  to 
such  partners,  and  any  contributions 
made  on  behalf  of  an  individual  partner 
pursuant  to  such  an  arrangement  will 
constitute  elective  contributions  unless 
designated  or  treated  as  after-tax 
employee  contributions.  Consistent  with 
§  1.402(a)-l(d),  any  such  elective 
contributions  will  constitute  after-tax 
employee  contributions  unless  the 
arrangement  constitutes  a  qualified  cash 
or  deferred  arrangement.  For  example, 
the  arrangement  will  constitute  a 
qualified  cash  or  deferred  arrangement 
only  if  the  requirements  of  section  401(k) 
and  this  section  (including  paragraph 
(b))  are  satisfied.  In  addition,  if  such 
elective  contributions  are  made  under  a 
qualified  cash  or  deferred  arrangement, 
the  contributions  would  constitute  after- 
tax employee  contributions  to  the  extent 
they  exceed  the  applicable  limit  under 
section  402(g).  Conversely,  if  such  an 
arrangement  does  not  constitute  a 
qualified  cash  or  deferred  arrangement, 
the  contributions  will  be  includible  in 
the  partner's  income  and  are  not 
deductible  or  excludable  as  employer 
contributions.  See  §  1.401(k)-l(a)(5){ii). 

(iii)  Certain  watching  contributions.  If 
the  partnership  makes  matching 
contributions  with  respect  to  an 
individual  partner's  elective 
contributions  or  employee  contributions 
and  the  deduction  of  such  matching 
contributions  is  allocated  to  the  partner, 
then  such  matching  contributions  shall 
constitute  elective  contributions  made 
on  behalf  of  such  partner.  In  the  case  of 
a  plan  that,  on  August  8, 1988.  did  not 
treat  such  matching  contributions  as 
elective  contributions,  this  rule  shall 
apply  only  to  plan  years  beginning  after 
August  8, 1988. 

***** 

Par.  4.  Section  1.401(k)-l(b)  is 
amended  by  revising  paragraphs  (b)(2), 
(b)(3)  and  (b)(4)  and  adding  a  new 
paragraph  (b)(5)(iii).  to  read: 

§  1.401(k)-1     Certain  casli  or  deferred 
arrangements. 

***** 

(b)  Coverage  and  discrimination 
requirements.  '   '   * 

(2)  Nondiscriminatory  elective 
contributions — (i)  General  rule.  A  cash 
or  deferred  arrangement  satisfies  this 
paragraph  (b)  for  a  plan  year  only  if — 

(A)  The  elective  contributions  under 
the  arrangement,  or 
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(B)  The  elective  contributions,  in 
combination  with  qualiHed  nonelective 
contributions  and  qudlifled  matching 
contributions  that  are  treated  as  elective 
contributions  under  the  arrangement, 
satisfy  the  actual  deferral  percentage 
test  in  paragraph  (b)(4)  of  this  section.  If 
a  cash  or  deferred  arrangement  satisfies 
this  paragraph  (b)(2).  such  arrangement 
will  be  treated  as  satisfying  section 
401(a)(4)  with  respect  to  the  amount  of 
elective  contributions.  See  paragraph 
(e)(1)  of  this  section  with  respect  to  the 
application  of  section  401(a)(4)  to  other 
benefits,  rights  and  features  under  a 
cash  or  deferred  arrangement.  An 
arrangement  does  not  fail  to  satisfy  this 
paragraph  (b)  merely  because  all  of  the 
eligible  employees  under  an 
arrangement  for  a  plan  year  are  highly 
compensated  employees. 

(ii)  Separate  test.  For  plan  years 
which  begin  after  December  31, 1988,  or 
in  the  case  of  a  collectively-bargained 
plan,  the  date  specified  in  paragraph  (h) 
of  this  section,  except  as  specifically 
provided  otherwise,  section  401(k)(3)  is 
the  exclusive  nondiscrimination  test 
applicable  to  the  amount  of  elective 
contributions  under  a  qualified  cash  or 
deferred  arrangement.  Accordingly,  a 
plan  under  which  elective  contributions 
ere  made  under  a  quahfied  cash  or 
deferred  arrangement  will  satisfy 
section  401(a)(4)  only  if  the  amount  of 
such  elective  contributions  satisfies 
section  401(k)(3)  and  paragraph  (b)(1)  of 
this  section.  In  addition,  except  as 
expressly  permitted  under  section  401  (k) 
and  section  401(m).  elective 
contributions  under  a  cash  or  deferred 
arrangement  (whether  or  not  such 
arrangement  is  a  qualified  cash  or 
deferred  arrangement)  may  not  be  taken 
into  account  in  determining  whether  any 
other  contributions  under  any  plan 
(including  the  plan  to  which  the  elective 
contributions  are  made)  satisfies  section 
401(a)(4)  with  respect  to  the  amount  of 
any  other  contributions  or  benefits. 

(3)  Qualified  nonelective 
contributions  and  qualified  matching 
contributions  that  may  be  treated  as 
elective  contributions.  Except  as 
specifically  provided  otherwise,  for 
purposes  of  paragraph  (b)(2)(i){B)  of  this 
section,  all  or  part  of  the  qualified 
nonelective  contributions  and  qualified 
matching  contributions  made  with 
respect  to  those  employees  who  are 
eligible  employees  under  the  cash  or 
deferred  arrangement  being  tested  may 
be  treated  as  elective  contributions 
under  such  arrangement  provided  that 
each  of  the  following  (to  the  extent 
applicable)  is  satisfied: 

(i)  The  nonelective  contributions, 
including  those  qualified  nonelective 


contributions  treated  as  elective 
contributions  for  purposes  of  the  actual 
deferral  percentage  test,  satisfy  the 
requirements  of  section  401(a)(4). 

(ii)  The  nonelective  contributions, 
excluding  those  qualified  nonelective 
contributions  treated  as  elective 
contributions  for  purposes  of  the  actual 
deferral  percentage  test  and  those 
qualified  nonelective  contributions 
treated  as  matching  contributions  under 
§  1.401(m)-l(b)(2)  for  purposes  of  the 
actual  contribution  percentage  test, 
satisfy  the  requirements  of  section 
401(a)(4). 

(iii)  For  plan  years  beginning  before 
January  1. 1987.  or  such  later  date 
provided  in  paragraph  (h)  of  this  section, 
the  matching  contributions,  including 
those  qualified  matching  contributions 
treated  as  elective  contributions  for 
purposes  of  the  actual  deferral 
percentage  test,  satisfy  the  requirements 
of  section  401(a)(4). 

(iv)  For  plan  years  beginning  before 
January  1. 1987.  or  such  later  date 
provided  in  paragraph  (h)  of  this  section, 
the  matching  contributions,  excluding 
those  qualified  matching  contributions 
treated  as  elective  contributions  for 
purposes  of  the  actual  deferral 
percentage  test,  satisfy  the  requirements 
of  section  401(a)(4). 

(v)  For  plan  years  which  begin  after 
December  31. 1986.  or  on  or  after  the 
later  date  provided  in  paragraph  (h)  of 
this  section,  the  matching  contributions 
satisfy  the  requirements  of  section 
401(m).  Those  qualified  nonelective 
contributions  and  qualified  matching 
contributions  treated  as  elective 
contributions  for  purposes  of  the  actual 
deferral  percentage  test  shall  be 
disregarded  in  making  this 
determination. 

(vi)  Except  as  provided  in 
subdivisions  (i).  (iii),  and  (v)  of  this 
paragraph  (b)(3).  the  qualified 
nonelective  contributions  and  qualified 
matching  contributions  treated  as 
elective  contributions  for  purposes  of 
the  actual  deferral  percentage  test  are 
not  taken  into  account  in  determining 
whether  any  other  contributions  or 
benefits  satisfy  section  401(a)(4)  and  are 
not  taken  into  account  in  determining 
whether  employee  contributions  or  other 
matching  contributions  meet  the 
requirements  of  section  401(m). 

(vii)  Qualified  nonelective 
contributions  may  not  be  treated  as 
elective  contributions  if  the  effect  is  to 
increase  the  difference  between  the 
actual  deferral  percentage  for  the  group 
of  eligible  highly  compensated 
employees  and  the  actual  deferral 
percentage  for  the  group  of  all  other 
eligible  employees. 


(viii)  The  qualified  nonelective 
contributions  and  qualified  matching 
contributions  satisfy  paragraph  (b)(6)(i) 
for  the  plan  year  as  if  such  contributions 
were  elective  contributions. 

(ix)  For  plan  years  which  begin  after 
December  31, 1988.  or  such  later  date 
provided  in  paragraph  (h)(4)  of  this 
section,  the  plan  year  of  the  plan  that 
includes  the  cash  or  deferred 
arrangement  and  takes  qualified 
nonelective  contributions  and  qualified 
matching  contributions  into  account  in 
determining  whether  elective 
contributions  satisfy  section  401(k)  is 
the  same  as  the  plan  year  of  the  plan  or 
plans  to  which  the  qualified  nonelective 
contributions  and  qualified  matching 
contributions  are  made.  In  the  case  of  a 
short  plan  year  of  the  plan  that  includes 
the  cash  or  deferred  arrangement  which 
results  from  a  change  in  plan  years  to 
satisfy  the  requirements  of  the  preceding 
sentence,  the  qualified  nonelective 
contributions  and  qualified  matching 
contributions  may  be  taken  into  account 
only  for  the  plan  year  of  the  plan  that 
includes  the  cash  or  deferred 
arrangement  for  which  such 
contributions  satisfy  paragraph  (b)(6)(i) 
of  this  section  as  if  such  contributions 
were  elective  contributions. 

(4)  Actual  deferral  percentage  tests. 
(i)  For  plan  years  beginning  after 
December  31, 1979,  and  before  )anuar>' 
1. 1987.  or  such  later  date  provided 
under  paragraph  (h)  of  this  section,  the 
actual  deferral  percentage  test  is 
satisfied  if  either  of  the  following  tests  is 
met: 

(A)  The  actual  deferral  percentage  for 
the  group  of  eligible  highly  compensated 
employees  (top  one-third)  is  not  more 
than  the  actual  deferral  percentage  for 
the  group  of  all  other  eligible  employees 
(lower  two-thirds)  multiplied  by  1.5. 

(B)  The  excess  of  the  actual  deferral 
percentage  for  the  top  one-third  over  the 
actual  deferral  percentage  for  the  lower 
two-thirds  is  not  more  than  three 
percentage  points  and  the  actual 
deferral  percentage  for  the  top  one-third 
is  not  more  than  the  actual  deferral 
percentage  for  the  lower  two-thirds 
multiplied  by  2.5. 

(ii)  For  plan  years  which  begin  after    ^ 
December  31, 1986,  or  such  later  date  as 
is  provided  under  paragraph  (h)  of  this 
section,  the  actual  deferral  percentage 
test  is  satisfied  if  either  of  the  following 
tests  is  met: 

(A)  The  actual  deferral  percentage  for 
the  group  of  eligible  highly  compensated 
employees  is  not  more  than  the  actual 
deferral  percentage  for  the  group  of  all 
other  eligible  employees  multiplied  by 
1.25. 
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(B)  The  excess  of  the  actual  deferral 
percentage  for  the  group  of  eligible 
highly  compensated  employees  over  the 
actual  deferral  percentage  for  the  group 
of  all  other  eligible  employees  is  not 
more  than  two.percentage  points,  and 
the  actual  deferral  percentage  for  the 
group  of  eligible  highly  compensated 
employees  is  not  more  than  the  actual 
deferral  percentage  for  the  group  of  all 
other  eligible  employees  multiplied  by 
two. 

For  plan  years  which  begin  after 
December  31. 1988,  or  such  later  date 
provided  under  paragraph  (h)(4)  of  this 
section,  if  any  highly  compensated 
employee  is  eligible  to  make  elective 
contributions  under  a  cash  or  deferred 
arrangement  and  to  make  employee 
contributions  or  to  receive  matching 
contributions  under  the  plan  that 
includes  the  cash  or  deferred 
arrangement  or  under  any  other  plan  of 
the  employer,  the  disparities  between 
the  actual  deferral  percentages  of  the 
respective  groups  shall  be  reduced  as 
described  in  §  1.401(m)-2.  For  plan  years 
which  begin  after  December  31, 1986,  or 
on  or  after  the  later  date  provided  in 
paragraph  (h)  of  this  section,  the  plan 
must  provide  that  the  actual  deferral 
percentage  test  will  be  met.  For 
purposes  of  this  subparagraph  (b)(4)(ii], 
the  plan  may  incorporate  by  reference 
the  provisions  of  section  401(k)(3)  and 
this  paragraph  (b). 
(5)  Aggregation  rules.  *  *  * 
(iii)  Plans  must  have  same  plan  year. 
For  plan  years  which  begin  after 
December  31, 1989,  or  such  later  date 
provided  in  paragraph  (h)  of  this  section, 
plans  may  be  aggregated  under  this 
subparagraph  only  if  they  have  the  same 
plan  year. 

*  «  *  *  * 

Par.  5.  Section  1.401(k)-l(b)  is 
amended  by  revising  so  much  of 
paragraph  (b)(7)  as  precedes  Example 
(1)  and  by  adding  a  new  Example  (5)  at 
the  end  of  paragraph  (b)(7)  to  read  as 
follows: 

§  1.401(k)-1    Certain  cash  or  deferred 
arrangements 

*        *        *        •        • 

(b)  Coverage  and  discrimination 
requirements.  *   *   * 

(7)  The  provisions  of  this  paragraph 
(b)  are  illustrated  by  the  following 
examples.  Examples  (l)-(4)  apply  rules 
in  this  paragraph  (b)  for  plan  years 
beginning  after  December  31, 1979  and 
before  January  1, 1987,  or  such  later  date 
provided  in  paragraph  (h)  of  this  section. 
Example  (5)  applies  the  rules  in  this 
paragraph  (b)  for  plan  years  beginning 
after  December  31, 1986,  or  on  or  after 


the  later  date  provided  in  paragraph  (h) 
of  this  section. 


Example  (5).  Assume  that  the  employer  is  a 
corporation,  and  that  the  plan  year  and  the 
employer's  tax  year  are  the  calendar  year. 
Also  assume  that  the  employee  contributions, 
elective  contributions,  matching 
contributions,  and  qualified  nonelective 
contributions  (QNC's)  meet  the  applicable 
requirements  of  section  401(a)(4]  and  may  be 
treated  as  elective  deferrals  under  paragraph 
(b)(3)  of  this  section.  Employer  N  maintains  a 
plan  that  contains  a  401(k)  arrangement  and 
makes  matching  contributions  to  such  plan. 
Matching  contributions  on  behalf  of 
nonhighly  compensated  employees  are 
qualified  matching  contributions  (QMAC's). 
Matching  contributions  on  behalf  of  highly 
compensated  employees  are  not  QMAC's.  For 
the  1988  plan  year,  elective  contributions  and 
matching  contributions  with  respect  to  highly 
compensated  and  nonhighly  compensated 
employees  are  as  given  by  the  following 
chart. 


Elective 
contribu- 
tions 
(percent) 

Total 
matching 

tions 
(percent) 

QMAC's 
(percent) 

Highly 

compensated.. 
Nontilghly 

compensated.. 

15 
11 

S 
S 

0 
5 

The  plan  fails  to  meet  the  requirements  of 
section  401(k)(3)(A)  because  fifteen  percent  is 
more  than  125  percent  of,  and  more  than  two 
percentage  points  greater  than,  eleven 
percent.  However,  the  plan  provides  that 
QMACs  may  be  used  to  meet  the 
requirements  of  section  401(k){3)(A)(ii)  to  the 
extent  needed  under  that  section.  The 
deferral  and  contribution  percentage  would 
then  be  as  follows: 


• 

Elective 
corrtribu- 
tions  with 

needed 
QMAC's 
(percent) 

Total 
matching 
contribu- 
tions 
(percent) 

Highly  compensated 

15 
12 

5 

Nonhtghly  compensated 

4 

The  elective  contributions  and  QMACs 
taken  into  account  under  section  401(k)  meet 
the  requirements  of  section  401(k)(3)(A}(ii) 
because  fifteen  percent  is  125  percent  of 
twelve  percent  and  five  percent  is  125  percent 
of  four  percent. 
***** 

Par.  6.  Section  1.401(k)-l(d)  is 
amended  by  revising  paragraph  (d)(1) 
and  adding  a  new  paragraph  (d)(6)  to 
read  as  follows: 

§  1 .40 1  (k)- 1    Certain  cast)  or  deferred 
arrangements. 


(d)  Distribution  limitation — (1) 
General  rule — (i)  Distributions  in  plan 
years  beginning  before  January  1,  1985. 
For  plan  years  beginning  before  January 
1, 1985,  a  cash  or  deferred  arrangement 
satisfies  this  paragraph  (d)  only  if 
amounts  attributable  to  elective 
contributions  are  not  distributable 
earlier  than  upon  one  of  the  following 
events: 

(A)  The  employee's  retirement,  death, 
disability,  or  separation  from  service;  or 

(B)  In  the  case  of  a  profit-sharing  or 
stock  bonus  plan,  the  employee's 
hardship  or  attainment  of  age  59V2. 

A  plan  will  not  fail  to  satisfy  this 
paragraph  by  reason  of  a  dividend 
distribution  described  in  section 
404(k)(2). 

(ii)  Distributions  in  plan  years 
beginning  after  December  31,  1984,  and 
before  January  1,  1989.  (A)  For  plan 
years  beginning  after  December  31, 1984. 
and  before  January  1, 1989,  or  such  later 
date  provided  in  paragraph  (h)  of  this 
section,  a  cash  or  deferred  arrangement 
satisfies  this  paragraph  (d)  only  of 
amounts  attributable  to  elective 
contributions  are  not  distributable 
earlier  than  upon  one  of  the  following 
events. 

(7)  The  employee's  retirement,  death, 
disability,  or  separation  from  service. 

(2)  The  termination  of  the  plan 
without  establishment  of  a  successor 
plan. 

(3)  The  date  of  the  sale  or  other 
disposition  by  a  corporation  to  an 
unrelated  corporation,  which  does  not 
maintain  the  plan,  of  substantially  all  of 
the  assets  (within  the  meaning  of  section 
409(d)(2))  used  by  such  corporation  in  a 
trade  or  business  of  such  corporation. 
This  rule  applies  only  with  respect  to  an 
employee  who  continues  employment 
with  the  corporation  acquiring  such 
assets.  The  sale  of  85  percent  of  the 
assets  used  in  a  trade  or  business  will 
be  deemed  a  sale  of  "substantially  all" 
the  assets  used  in  such  trade  or 
business. 

(4)  The  date  of  the  sale  or  other 
disposition  by  a  corporation  of  such 
corporation's  interest  in  a  subsidiary 
(within  the  meaning  of  section  409(d)(3)) 
to  an  unrelated  entity  which  does  not 
maintain  the  plan.  This  paragraph 
(d)(l)(ii)(A)(4)  applies  only  to  an 
employee  who  continues  employment 
with  such  subsidiary. 

(5)  In  the  case  of  a  profit-sharing  or 
stock  bonus  plan,  the  employee's 
hardship  or  attainment  of  age  59^. 

A  plan  will  not  fail  to  satisfy  this 
paragraph  (d)(l)(ii)  by  reason  of  a 
dividend  distribution  described  in 
section  404(k)(2). 
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(B)  For  purposeB  of  paragraph 
(DUl)(iiJ(A](2)  of  this  section,  the 
establishment  of  a  successor  plan  means 
the  existence  at  the  time  the  plan 
including  the  cash  or  deferred 
arrangement  is  terminated  or  within  the 
period  ending  twelve  months  after 
distribution  of  all  assets  from  the 
arrangement  of  any  other  deflned 
contribution  plan  (other  than  an 
employee  stock  ownership  plan  as 
defined  in  section  4975(e)(7))  maintained 
by  the  employer.  If  a  successor  plan 
exists  with  respect  to  a  terminated  plan, 
the  cash  or  deferred  arrangement  under 
the  plan  making  the  distribution  will  not 
satisfy  section  401(k),  the  successor  plan 
will  be  treated  as  a  continuation  of  the 
terminated  plan,  and  the  successor  plan 
will  be  treated  as  not  satisfying  section 
401(a).  A  plan  maintained  by  an 
unrelated  employer  (i.e..  an  employer 
other  than  the  employer  maintaining  the 
terminating  plan  and  other  than  an 
employer  related  at  the  time  of  the 
termination  to  the  employer  maintaining 
the  terminating  plan  within  the  meaning 
of  section  414(b).  (c).  (m).  and  (o))  will 
be  treated  as  a  successor  plan  only  if,  as 
of  the  date  of  tennination.  the  employer 
knows  or  has  reason  to  know  that  such 
unrelated  employer  will  become  related 
to  the  employer. 

(iii)  Distributions  in  plan  years 
beginning  after  December  31.  1988.  (A) 
For  plan  years  beginning  after  December 
31, 1988.  or  on  or  after  the  later  date 
provided  in  paragraph  (h)  of  this  section, 
a  cash  or  deferred  arrangement  satisfies 
this  paragraph  (d)  only  if  amounts 
attributable  to  elective  contributions  are 
not  distributable  earlier  than  upon  one 
of  the  following  events. 

(1)  The  employee's  retirement,  death, 
disability,  or  separation  from  service. 

[2)  The  termination  of  the  plan 
without  establishment  of  a  successor 
plan. 

[3]  The  date  of  the  sale  or  other 
disposition  by  a  corporation  to  an 
unrelated  corporation  of  substantially 
all  of  the  assets  (within  the  meaning  of 
section  409(d)(2))  used  by  such 
corporation  in  a  trade  or  business  of 
such  corporation  with  respect  to  an 
employee  who  continues  employment 
with  the  corporation  acquiring  such 
assets.  The  sale  of  85  percent  of  the 
assets  used  in  a  trade  or  business  will 
be  deemed  a  sale  of  "substantially  all" 
the  assets  used  in  such  trade  or 
business. 

[4]  The  date  of  the  sale  or  other 
disposition  by  a  corporation  of  such 
corporation's  interest  in  a  subsidiary 
(within  the  meaning  of  section  4a9(d)(3)) 
to  an  unrelated  entity.  This  paragraph 
(d)(1)(iii)(A)(4)  applies  only  to  an 


employee  who  continues  employment 
with  such  subsidiary. 

(5)  In  the  case  of  a  profit-sharing  or 
stock  bonus  plan,  the  participant's 
attainment  of  age  59  Vb. 

[6)  In  the  case  of  distributions  of 
elective  contributions  (and  of  income 
allocable  thereto  credited  to  a 
participant's  account  as  of  December  31, 
1988,  such  later  date  as  provided  in 
paragraph  (h)  of  this  section,  or  such 
eariier  date  as  the  plan  may  provide), 
under  a  profit-sharing  or  stock  bonus 
plan,  but  not  of  amounts  treated  as 
elective  contributions  (and  of  income 
allocable  thereto),  the  employee's 
hardship. 

A  plan  will  not  fail  to  satisfy  this 
subdivision  (iii)  by  reason  of  a  dividend 
distribution  described  in  section 
404(kM2). 

(B)  For  purposes  of  paragraph 
(d){l)(iii)(AM2)  of  this  section,  the 
establishment  of  a  successor  plan  means 
the  existence  at  the  time  the  plan 
including  the  cash  or  deferred 
arrangement  is  terminated  or  within  the 
period  ending  twelve  months  after 
distribution  of  all  assets  from  the 
arangement  of  any  other  defined 
contribution  plan  (other  than  an 
employee  stock  ownership  plan  as 
defined  in  section  4975(e)(7))  maintained 
by  the  employer.  If  a  successor  plan 
exists  witjfi  respect  to  a  terminated  plan, 
the  cash  or  deferred  arrangement  under 
the  plan  making  the  distribution  will  not 
satisfy  section  401(k).  the  successor  plan 
will  be  treated  as  a  continuation  of  the 
terminated  plan,  and  the  successor  plan 
will  be  treated  as  not  satisfying  section 
401(a).  A  plan  maintained  by  an 
unrelated  employer  (i.e.,  an  employer 
other  than  the  employer  maintaining  the 
terminating  plan  and  other  than  an 
employer  related  at  the  time  of  plan 
termination  to  the  employer  maintaining 
the  terminating  plan  within  the  meaning 
of  section  414  (b).  (c),  (m),  and  (o))  will 
be  treated  as  a  successor  plan  only  if.  as 
of  the  date  of  termination,  the  employer 
knows  or  has  reason  to  know  that  such 
unrelated  employer  will  become  related 
to  the  employer. 
*        «        •        *        * 

(6)  Limitations  apply  after  transfer. 
The  limitations  of  paragraph  (d)  of  this 
section  continue  to  apply  to  amounts 
attributable  to  elective  contributions 
(including  amounts  treated  as  elective 
contributions)  even  if  such  amounts  are 
transferred  to  another  qualified  plan  of 
any  employer.  Such  other  plan  will  fail 
to  meet  the  requirements  of  section 
401(a)  and  this  section  if  transferred 
amounts  are  distributable  prior  to  the 
time  specified  in  this  paragraph  (d). 


Par.  7.  Section  1.401(k)-l(e)  is 
amended  by  adding  new  paragraphs 
(e)(4)  through  (eKB)  al  the  end  to  read  as 
follows: 

§  1.401(k>-1    Certain  cash  or  deferred 
arrangemMits. 

***** 

[e]  Additional  requirements.  *  ■*  * 

(4)  State  and  local  governments  and 
tax-exempt  organizations — (i)  A  cash  or 
deferred  arrangement  does  not  satisfy 
this  paragraph  (e)  if  the  arrangement  is 
adopted— 

(A)  After  May  6. 1986.  by  a  state  or 
local  government  or  political  subdivision 
thereof,  or  any  agency  or  instrumentality 
thereof,  or 

(B)  After  July  1. 1986,  by  any 
organization  exempt  from  tax  under 
Subtitle  A  of  the  Internal  Revenue  Code. 
For  purposes  of  this  paragraph  (e)(4). 
whether  an  organization  is  exempt  from 
tax  under  Subtitle  A  of  the  Internal 
Revenue  Code  will  be  determined 
without  regard  to  sections  414(b).  (c). 
(m)  or  (o). 

(ii)  A  cash  or  deferred  arrangement  is 
treated  as  adopted  after  the  dates 
described  in  paragraph  (e)(4)(l)  of  this 
section  with  respect  to  all  employees  of 
any  employer  that  adopts  the 
arrangement  after  such  dates.  If  an 
employer  had  adopted  an  arrangement 
prior  to  such  dates,  all  employees  of  the 
employer  may  parUcipate  in  the 
arrangement. 

(iii)  For  purposes  of  this  paragraph 
(e)(4),  an  employer  that,  on  a  particular 
date,  makes  a  legally  binding 
commitment  to  adopt  a  cash  or  deferred 
arrangement  will  be  treated  as  having 
adopted  the  arrangement  on  such  date. 

(5)  One  year  participation  rule.  For 
plan  years  which  begin  after  December 
31, 1988,  or  such  later  date  provided  in 
paragraph  (h)  of  this  section,  a  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (e)  only  if,  as  a  condition  to 
be  eligible  for  the  arrangement,  no 
employee  is  required  to  complete  a 
period  of  service  greater  than  one  year 
(determined  without  regard  to  section 
410(a)(l)(B)(i))  with  the  employer  (or 
employers)  maintaining  the  plan. 

(6)  Other  benefits  not  contingent  upon 
elective  contributions,  (i)  For  plan  years 
beginning  after  December  31, 1988,  or 
such  later  date  provided  in  paragraph 
(h)  of  this  section,  a  cash  or  deferred 
arrangement  satisfies  this  paragraph  (e) 
only  if  no  other  employer  benefit  is 
conditioned  (directly  or  indirectly)  upon 
the  employee's  electing  to  make  or  not 
to  make  elective  contributions  under  the 
arrangement.  The  preceding  sentence 
shall  not  apply  to  any  matching 
contribution  (as  defined  in  section 
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401(m))  made  by  reason  of  such  an 
election  or  to  any  benefit  that  is 
provided  at  the  employee's  election 
under  a  plan  described  in  section  125(c) 
in  lieu  of  an  elective  contribution  under 
a  qualified  cash  or  deferred 
arrangement. 

(ii)  Other  employer  benefits  include, 
but  are  not  limited  to,  benefits  under  a 
defined  benefit  plan;  nonelective 
employer  contributions  under  a  defined 
contribution  plan;  the  availability,  cost, 
or  amount  of  health  benefits;  vacations 
or  vacation  pay;  life  insurance;  dental 
plans;  legal  services  plans;  loans 
(including  plan  loans);  financial 
planning  services:  subsidized  retirement 
benefits;  stock  options;  property  subject 
to  section  83;  and  dependent  care 
assistance.  Also,  increases  in  salary  and 
bonuses  are  employer  benefits  for 
purposes  of  this  paragraph  (e)(6).  The 
ability  to  make  after-tax  employee 
contributions  is  an  employer  benefits, 
but  such  benefit  is  not  contingent  upon 
an  employee's  electing  to  make  or  not 
make  elective  contributions  under  the 
arrangement  merely  because  the  amount 
of  elective  contributions  reduces  dollar- 
for-dollar  the  amount  of  after-tax 
employee  contributions  that  can  be 
made.  Participation  in  a  nonqualified 
deferred  compensation  plan  is  an 
employer  benefit  only  to  the  extent  that 
an  employee  may  receive  additional 
deferred  compensation  under  such 
nonqualified  plan  to  the  extent  the 
employee  does  not  make  elective 
contributions. 

(iii)  A  loan  or  distribution  of  elective 
contributions  is  not  an  employer  benefit 
conditioned  on  an  employee's  electing  to 
make  or  not  make  elective  contributions 
under  the  arrangement  merely  because 
the  amount  of  such  loan  or  distribution 
is  based  on  the  amount  of  the 
employee's  account  balance.  Also,  a 
benefit  under  a  defined  benefit  plan 
which  is  contingent  upon  elective 
contributions  solely  by  reason  of  the 
combined  plan  fraction  of  section  415(e) 
is  not  an  employer  benefit.  Similarly,  for 
example,  any  benefit  under  an  excess 
benefit  plan  described  in  section  3(36)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  that  is  dependent 
on  the  employee's  electing  to  make  or 
not  to  make  elective  contributions  and 
deferred  compensation  under  a 
nonqualified  plan  of  deferred 
compensation  that  is  dependent  on  an 
employee's  having  made  the  maximum 
elective  deferrals  under  section  402(g)  or 
having  made  the  maximum  elective 
contributions  under  section  401(k)(3)  are 
not  employer  benefits. 

(7)  Coordination  with  other  plans,  (i) 
For  plan  years  beginning  after  December 


31, 1988,  or  such  later  date  provided  in 
paragraph  (h)  of  this  section,  except  as 
provided  in  section  401(k)  and  section 
401(m),  a  cash  or  deferred  arrangement 
satisfies  this  paragraph  (e)  only  if  no 
elective  contributions  under  such 
arrangement  are  taken  into  account  for 
purposes  of  determining  whether  any 
other  contributions  under  any  plan 
(including  the  plan  to  which  the  elective 
contributions  are  made)  meets  the 
requirements  of  section  401(a).  This 
paragraph  shall  not  apply  for  purposes 
of  determining  whether  a  plan  meets  the 
requirement  of  secfion  410(b)(2)(A)(ii). 

(ii)  Elective  contributions  under  a 
cash  or  deferred  arrangement  are 
impermissibly  taken  into  account  under 
paragraph  (e)(7)(i)  of  this  section  if  such 
elective  contributions  are  used  to  enable 
any  plan  (including  the  plan  to  which 
the  elective  contributions  are  made)  of 
the  employer  to  satisfy  the  minimum 
contribution  and  benefit  requirements 
under  section  416.  Notwithstanding  the 
foregoing,  qualified  nonelective 
contributions  that  are  treated  as  elective 
contributions  for  purposes  of  section 
401(k)(3)  or  as  matching  contributions 
for  purposes  of  section  401(m)  (under 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section)  may  be  used  to  enable  a  plan  to 
saUsfy  the  minimum  contribution  or 
benefit  requirement  under  section  416. 
See  §  1.401(m)-l(f)(8)  and  §  1.416-1.  M- 
19,  with  respect  to  contributions  that 
would  be  matching  contributions  but  for 
their  being  used  to  satisfy  the  minimum 
contribution  or  benefit  requirement  of 
section  416. 

(8)  Recordkeeping  requirements.  For 
plan  years  beginning  after  December  31. 
1986,  or  such  later  date  provided  in 
paragraph  (h)  of  this  section,  a  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (e)  only  if  the  employer 
maintains  such  records  as  are  necessary 
to  demonstrate  compliance  with  the 
applicable  nondiscrimination 
requirements  of  paragraph  (b)  of  this 
section,  including  the  extent  to  which 
qualified  nonelective  contributions  and 
qualified  matching  contributions  are 
taken  into  account. 
*        *        •        •        * 

Par.  8.  Section  1.401(k)-l(f)  is 
amended  by  removing  the  last  two 
sentences  of  paragraph  (f)(1)  and  adding 
new  language  in  lieu  thereof,  adding  a 
new  sentence  at  the  end  of  paragraph 
(f){3)(ii);  and  adding  new  paragraphs 
(f)(3)(iii)(B).  (C).  (f)(4),  (f)(5).  (f)(6)  and 
(f)(7)  to  read  as  follows: 

§  1.401(k)-1    Certain  cash  or  deferred 
arrangements 


(f)  Correction  of  excess 
contributions — [\)  General  rule.  ' 


In 


addition,  a  cash  or  deferred 
arrangement  will  not  be  treated  as 
failing  to  satisfy  section  401(k)(3)  or 
paragraph  (b)(2)  of  this  section  for  a 
plan  year  with  respect  to  the  amount  of 
the  elective  contributions  under  the 
arrangement  if,  in  accordance  with  the 
terms  of  the  plan  that  includes  the  cash 
or  deferred  arrangement,  excess 
contributions  on  behalf  of  highly 
compensated  employees  are 
recharacterized  in  accordance  with 
paragraph  (f)(3)  of  this  section  or  excess 
contributions  (and  income  allocable 
thereto)  are  distributed  in  accordance 
with  paragraph  (f)(4)  of  this  section. 
Excess  contributions  for  a  plan  year 
may  not  remain  unallocated  or  be 
allocated  to  a  suspense  account  for 
allocation  to  one  or  more  employees  in 
any  future  year.  See  paragraph  (f)(6)  of 
this  section  with  respect  to  the  failure  to 
correct  excess  contributions. 
***** 

(3)  Recharacterization  of  excess 
contributions.  *  *  * 

(ii)  Treatment  of  recharacterized 
excess  contributions.  *  *  *  The  amount 
of  excess  contributions  included  in  an 
employee's  gross  income  shall  be 
reduced  as  provided  under  paragraph 
(f)(5)(i)(B)  of  this  section. 

[Hi]  Additional  requirements. —  *  *  * 

(B)  Employee  contributions  available. 
Excess  contributions  may  not  be 
recharacterized  under  this  paragraph 
(f)(3)  with  respect  to  a  highly 
compensated  employee  to  the  extent 
that  such  recharacterized  excess 
contributions,  in  combination  with  the 
employee  contributions  actually  made 
by  such  highly  compensated  employee, 
exceed  the  maximum  amount  of 
employee  contributions  (determined 
prior  to  application  of  section 
401(m)(2)(A))  that  such  highly 
compensated  employee  is  permitted  to 
make  under  the  plan  in  the  absence  of 
recharacterization. 

(C)  Plan  year  requirement.  For  plan 
years  which  begin  after  December  31, 
1988,  or  such  later  date  provided  under 
paragraph  (h)(4)  of  this  section,  elective 
contributions  may  not  be 
recharacterized  under  this  paragraph 
(f)(3)  unless  they  are  recharacterized 
under  the  plan  with  respect  to  which  the 
elective  contributions  were  made  or 
under  a  plan  with  the  same  plan  year  as 
the  plan  under  which  the  elective 
contributions  were  made. 

(4)  Corrective  distribution  of  excess 
contributions  and  income — (i)  General 
rule.  Excess  contributions  (and  income 
allocable  thereto)  are  distributed  in 
accordance  with  this  paragraph  (f)(4) 
only  if  such  excess  contributions  and 
allocable  income  are  designated  by  the 
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employer  as  a  distribution  of  excesi 
contribnitions  (and  income)  and  are 
distributed  to  the  appropriate  highly 
compensated  employees  after  the  dose 
of  the  i^an  year  in  which  the  excess 
contributions  arose  and  within  twelve 
months  after  the  dose  of  such  plan  year. 
In  the  event  of  the  conplete  termination 
of  the  pl^m  during  the  plan  year  in  which 
an  excess  cootribation  arose,  such 
distributions  are  to  be  made  after  the 
date  of  tennination  of  the  plan  and  as 
soon  as  administratively  feasible,  but  in 
no  event  later  than  the  close  of  the 
twelveHOBonth  period  inunediately 
following  such  tersaination. 

(ii)  lacome  aliocabh  to  excess 
contributions — (A)  General  ruie.  The 
income  allocable  to  excess  contributions 
is  equal  to  the  sum  of  the  allocable  gain 
or  loss  for  the  plan  year  and  the 
allocable  gain  or  loss  for  the  period 
between  the  end  of  the  plan  year  and 
the  date  of  distribution.  Income  includes 
all  earnings  and  appreciation,  including 
such  items  as  interest,  dividends,  rent, 
royalties,  gains  fitnn  the  sale  of 
property,  appreciation  in  the  value  of 
stock,  bonds,  annuity  and  life  insurance 
contracts,  and  other  property,  without 
regard  to  whether  such  appreciation  has 
been  realized. 

(B)  Allocable  income  for  the  plan 
year.  The  income  allocable  to  excess 
contributions  for  the  plan  year  is 
determined  by  multiplying  the  income 
for  the  plan  year  allocable  to  elective 
contributions  snd  amounts  treated  as 
elective  contributions  by  a  fraction.  The 
numerator  of  the  bacticm  is  the  excess 
contributions  by  the  employee  for  the 
plan  year.  The  denominator  of  the 
fraction  is  the  total  account  balance  of 
the  employee  attributable  to  elective 
contributions  and  amounts  treated  as 
elective  contributions  as  of  the  end  of 
the  plan  year,  reduced  by  the  gain 
allocable  to  such  total  amount  for  the 
plan  year  and  increased  by  the  loss 
allocable  to  such  total  amount  for  the 
plan  year. 

JC)  Allocable  income  for  the  period 
between  the  end  of  the  plan  year  and 
distribution.  The  income  allocable  to 
excess  C(Hitributions  for  the  period 
between  the  end  of  the  plan  year  and 
the  date  of  a  corrective  distribution  may 
be  calculated  under  the  fractional 
method  set  forth  in  paragraph  (f)(4](ii)(B) 
of  this  section  or,  alternatively,  under 
the  following  safe  harbor  method.  Under 
the  fractional  method,  the  income  for  the 
period  between  the  end  of  the  plan  year 
and  the  last  day  of  the  month  preceding 
the  distribution  date  that  is  allocable  to 
elective  contributions  is  multjpiic>d  by  a 
fraction  detemtined  under  the  method 
described  in  paragraph  (f)(4)(ii){B)  of 


this  section.  Under  the  safe  harbor 
method,  the  allocable  income  for  the 
period  between  the  end  of  the  plan  year 
and  the  distribution  date  is  equal  to  10 
percent  of  the  income  allocable  to 
excess  contributions  for  the  plan  year 
(as  calculated  under  paragraph 
(f](4)(iiKB))  multiplied  by  the  number  of 
calendar  months  that  have  elapsed  since 
the  end  of  the  plan  year.  For  purposes  of 
determining  the  number  of  calendar 
months  that  have  elapsed  under  the  safe 
harbor  method,  a  distribution  occurring 
on  or  before  the  fifteenth  day  of  the 
month  will  be  treated  as  having  been 
made  on  the  last  day  of  the  preceding 
month,  and  a  distribution  occurring  after 
such  fifteenth  day  of  the  next  month. 

(D)  Special  rules  for  plan  years  which 
begin  in  1987.  For  plan  years  which 
begin  in  1987,  plan  sponsors  may  use 
any  reasonable  method  for  computing 
the  income  allocable  to  excess 
contributions,  provided  that  such 
method  is  used  consistently  for  all 
participants  and  for  all  corrective 
distributions  under  a  plan  for  that  plan 
year.  The  dosing  balance  method  is  a 
reasonable  method  for  this  purpose. 
Under  the  dosing  balance  method,  the 
income  allocable  to  the  excess 
contribution  is  equal  to  the  sum  of  [1] 
the  income  allocable  to  the  account 
containing  the  excess  contributions  for 
the  applicable  year,  and  [2]  the  income 
allocable  to  such  account  for  the  gap 
period,  multiplied  by  a  fraction.  The 
numerator  of  the  fraction  is  the  excess 
contribution  and  the  denominator  is  the 
closing  balance  (as  of  the  end  of  the 
applicable  year]  of  the  account 
containing  the  excess  contribution.  The 
closing  balance  includes  income  for  the 
applicable  year.  A  method  will  not  be 
considered  unreasonable  if  gains  or 
losses  between  the  end  of  the  plan  year 
and  the  date  of  distribution  ("gap 
period")  are  not  taken  into  account. 

(iii)  No  employee  or  spousal  consent 
required.  A  corrective  distribution  of 
excess  contributions  (and  income)  may 
be  made  under  the  terms  of  the  plan 
without  regard  to  any  notice  or  consent 
otherwise  required  under  sections 
411(a)(ll)  and  417. 

(iv)  Tax  treatment.  A  corrective 
distribution  of  excess  contributions  (and 
income)  under  the  terms  of  the  plan  is 
includible  in  gross  income  on  the 
earliest  dates  any  elective  contributions 
by  the  employee  during  the  plan  year 
would  have  been  received  by  the 
employee  had  he  originally  elected  to 
receive  the  amounts  in  cash,  or,  if 
distributed  more  than  2V2  months  after 
the  plan  year  for  which  such 
contributions  were  made,  in  the  taxable 
year  of  the  employee  in  which 


distributed.  The  amount  of  excess 
contributions  indudible  in  an 
employee's  gross  income  shall  be 
reduced  as  provided  under  paragraph 
(f)(5)(i)(B)  of  this  section.  In  addition, 
such  a  corrective  distribution  of  excess 
contributions  (and  income)  is  not 
subject  to  the  early  distribution  tax  of 
section  72(t)  and  is  not  treated  as  a 
distribution  for  purposes  of  applying  the 
exdse  tax  under  section  4981A 

(v)  No  reduction  of  required  minimum 
distribution.  A  distribution  of  excess 
contributions  (and  income)  is  not  treated 
as  a  distribution  for  purposes  of 
determining  whether  the  plan  satisfies 
the  minimum  distribution  requirements 
of  section  4(n(a)(9). 

(vi)  Partial  correction.  Any 
distribution  of  less  than  the  entire 
amount  of  excess  contributions  (and 
income)  is  treated  as  a  pro  rate 
distribution  of  excess  contributions  and 
income. 

(5)  Special  rules — (i)  Coordination 
with  distribution  of  excess  deferrals.  (A) 
The  amount  of  excess  contributions  to 
be  recharacterized  under  paragraph 
(f)(3)  of  this  section  or  distributed  under 
paragraph  (f)(4)  of  this  section  with 
respect  to  an  employee  for  a  plan  year 
shall  be  reduced  by  any  excess  deferrals 
previously  distributed  to  such  employee 
for  the  employee's  taxable  year  ending 
with  or  within  such  plan  year. 

(B)  Hie  amount  of  excess  deferrals 
that  may  be  distributed  under  §  1.402(g)- 
1(d)  with  respect  to  an  employee  for  a 
taxable  year  shall  be  reduced  by  any 
excess  contributions  previously 
distributed  or  recharacterized  with 
respect  to  such  employee  for  the  plan 
year  beginning  with  or  within  such 
taxable  year.  In  the  event  of  a  reduction 
under  this  paragraph  (f)(5)(i)(B),  the 
amount  of  excess  contributions 
includible  in  the  gross  income  of  the 
employee  and  the  amount  of  excess 
contributions  reported  by  the  payor  or 
plan  administrator  as  includible  in  the 
gross  income  of  the  employee  shall  be 
reduced  by  the  amount  of  the  reduction 
under  this  paragraph  (f)(5)(i)(B). 

(ii)  Combination  of  correction 
methods.  A  plan  may  use  qualified 
nonelective  contributions.  qualiHed 
matching  contributions,  the 
recharacterization  method,  the 
corrective  distribution  method,  or  a 
combination  of  these  methods,  to  avoid 
or  correct  excess  contributions.  Thus, 
for  example,  with  respect  to  a  highly 
compensated  employee  who  has  made 
excess  contributions  for  a  plan  year,  a 
portion  of  the  excess  contributions  may 
be  recharacterized  and  the  remaining 
portion  of  the  excess  contributions  may 
be  distributed  under  this  subparagraph. 
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A  plan  may  require  that,  upon 
commencement  of  participation,  a  highly 
compensated  employee  may  elect 
whether  any  excess  contributions  are  to 
be  recharacterized  or  distributed.  In 
addition,  a  plan  may  permit  a  highly 
compensated  employee  to  have  all  or  a 
portion  of  the  excess  contributions  on 
behalf  of  such  employee  for  a  plan  year 
recharacterization  distributed.  Any 
recharacterization  or  distribution  of  less 
than  the  entire  amount  of  excess 
contributions  with  respect  to  any  highly 
compensated  employee  is  treated  as  a 
pro  rata  recharacterization  or 
distribution  of  excess  contributions  and 
allocable  income  or  loss. 


2V2  months  after  the  close  of  the  plan 
year  for  which  such  excess 
contributions  are  made,  the  employer 
will  be  Uable  for  a  10  percent  excise  tax 
on  the  amount  of  the  excess 
contributions.  See  section  4979  and 
§  54.4979-1.  Qualified  nonelective 
contributions  and  qualified  matching 
contributions  properly  taken  into 
account  under  paragraph  (b)(3]  of  this 
section  for  a  plan  year  may  permit  a 
plan  to  avoid  having  excess 
contributions  even  if  such  contributions 
are  made  after  the  close  of  the  2'/4 
month  period. 

(ii)  If  excess  contributions  ar^not 
corrected  before  the  close  of  the  plan 
(iii)  Family  Members.  The  year  following  the  plan  year  for  which 

determination  and  correction  of  excess         they  were  made,  the  cash  or  deferred 
contributions  of  a  highly  compensated  arrangement  will  fail  to  meet  the 

employee  whose  actual  deferral  ratio  is        requirements  of  section  401(k)(3)  for  the 
determined  under  the  family  aggregation      plan  year  for  which  the  excess 
rules  of  paragraph  (g)(8)  of  this  section         contributions  are  made  and  all 
is  accomplished  as  follows:  If  the  actual       subsequent  plan  years  during  which  the 
deferral  ratio  of  the  highly  compensated       excess  contributions  remain  in  the  trust, 
employee  is  determined  under  (7)  Examples.  The  provisions  of  this 

paragraph  (g)(8){iii)(A)(7l  of  this  section.      paragraph  may  be  illustrated  by  the 
then  the  actual  deferral  ratio  is  reduced       following  examples, 
as  required  under  paragraph  (f)(2)  of  this         Example  (l).  The  Y  corporation  maintains  a 
section  and  the  excess  contributions  for        cash  or  deferred  arrangement  described  in 
the  family  unit  shall  be  allocated  among       section  40l[kl.  The  plan  year  is  the  calendar 
the  family  members  in  proportion  to  the       year.  For  plan  year  1989,  all  ten  of  Vs 
elective  conhibutions  of  each  family  employees  are  eligible  to  participate  m  the 

member  that  are  --bined  ,0  determine       £;^I^  Zt?.Z.l^ZT;T^ll^7r. 
the  actual  deferral  ratio.  If  the  actual  gj^e„  ^y  the  following  table, 

deferral  ratio  of  the  highly  compensated 
employees  is  determined  under 
paragraph  (g)(8Miii)(A)(2),  then  the 
actual  deferral  ratio  is  reduced  as 
required  under  paragraph  (f)(2)  of  this 
section  in  two  steps.  First,  the  actual 
deferral  ratio  is  reduced  as  required 
under  paragraph  (f)(2),  but  not  below  the 
actual  deferral  ratio  of  the  group  of 
eligible  family  members  who  are  not 
highly  compensated  employees  %vithout 
regard  to  family  aggregation.  Excess 
contributions  are  determined  by  taking 
into  account  the  contributions  of  the 
family  members  whose  contributions 
were  combined  to  determine  the  actual  Employees  1,  2,  3  and  4  are  highly 

deferral  ratio  of  the  highly  compensated        compensated  employees  within  the  meaning 
employee  under  paragraph  of  section  414{g}.  Employees  5, 6,  7, 8, 9,  and 

(g)(8)(iiiKA)(i),  and  shaU  be  allocated  1°  ^^  nonhighly  compensated  employees 

among  such  family  members  in  "^^  «^'"«  '^f^'^]  percentagefor  the  h.ghly 

..       .  u        L  f  _i  _u     '        compensated  employees  is  7.50%.  The  actual 

proportion  to  each  »uch  family  member  s      j^^^^^,  ,4  for  the  nonhighly 

elective  contnbutions.  If  further  compensated  employees  is  4.72%.  These 

reduction  of  the  actual  deferral  ratio  is  percentages  do  not  meet  the  requirements  of 

required  under  paragraph  (0(2),  excess         section  4m(k)(3KA)(ii). 
contributions  reaulting  from  this  Excess  deferrals  of  $1000  and  $1400  have 

reduction  are  determined  by  taking  into        been  disuibuted  to  employees  l  and  3 
account  the  contributions  of  all  the  respectively.  However,  the  ADP  for  employee 

eligible  family  members  and  are  ^  ^f"a'"s  «*  ^i)  and  that  for  employee  3 

allocated  among  such  family  members  r^'"«*««  "'  ^o^, T^«  ^D^  ^^  ^^  8~"P  ° 

in  proportion  to  the  elecUve  J'^'^  ^«™P«««'«d  ^'"P'^V^"  "''"'""«  «' 

contribuUon»  of  each  family  member.  ^^  ^i^^P  for  the  highly  compensated 

(6)  Failure  to  correct  (i)  If  a  plan  does       employees  must  be  reduced  to  6.72.  This  is 
not  correct  excess  contributions  within         done  by  reducing  the  ADP  of  the  highly 


Employee 

Compen- 
sation 

Elective 
defetral 

AckMl 
defetral 
percent- 
age 

1 

160.000 
140,000 
84,000 
70,000 
42,000 
35,000 
28,000 
21.000 
21.000 
21,000 

8,000 

7,000 

B.400 

7,000 

2,100 

3.500 

2,800 

700 

0 

0 

50 

2 _.   .... 

4 „ 

5 

5.0 
10.0 

10.0 
5.0 

6 

10.0 

7 

R 

10.0 
3.33 

9 .      . 

0 

10 

0 

compensated  employees  with  the  highest 
ADP  (employees  3  and  4)  to  8.44.  This  would 
make  employee  3's  maximum  elective 
contribution  $7089.60.  This  requires  a 
distribution  or  recharacterization  of  $1310.40. 
But  since  S1400  has  already  been  distributed 
as  an  excess  deferral,  no  additional 
distribution  or  recharacterization  is  required 
or  permitted.  Employee  4's  elective 
contribution  must  be  reduced  by  $1092 
($70.000— .0844  ($70,000))  to  $5908  through 
distribution  or  recharacterization. 

Example  (2).  A,  B,  and  C  are  highlj 
compensated  employees  of  Employer  R.  R 
maintains  a  cash  or  deferred  arrangement. 
For  the  plan  year  1989,  A,  B,  and  C  each  earn 
$100,000  and  contribute  $7,000  to  the  plan 
during  the  period  January  through  June.  B 
retires  in  November  of  1989  and  makes  a 
withdrawal  of  his  entire  account  balance  of 
$200,000.  In  January  of  1990,  R  computes  the 
ADP  for  his  employees  and  learns  that  the 
highly  compensated  employees  should  have 
contributed  only  5%  of  compensation.  Since  B 
made  a  contribution  of  $7,000  for  1989,  his 
contribution  and  compensation  axe  used  in 
determining  the  ADP  despite  his  $200,000 
withdrawal.  A.  B,  and  C  must  each  withdraw 
$2,000  in  order  to  meet  the  ADP  test.  Since  B 
has  already  withdravvn  his  total  account 
balance  under  the  plan,  only  A  and  C  must 
receive  a  distribution  of  $2,000  each  in  order 
for  the  plan  to  meet  the  ADP  test  of  section 
401(k)(3MAKii>.  However,  if  B  had  withdraws 
less  than  the  total  account  balance,  he  wouM 
have  to  withdraw  the  leMer  of  $2,000  or  the 
remaining  account  tMlance. 

Example  (3).  Individnal  A  has  ■  child.  Bl 
Both  participate  in  a  401(k)  plan  maintained 
by  employer  X.  A  is  one  of  the  top  ten  hmmI 
highly  compensated  employees  and  B  is  a 
nonhighly  compensated  employee.  (A)  has 
compensated  of  $100,000  and  defers  $7,000 
under  the  401  (k)  arrangement;  B  has 
compensation  of  $40,000  and  defers  $4,000 
under  the  arrangement.  The  actual  deferral 
ratio  of  A  without  regard  to  family 
aggregation  is  7.00%;  aggregating  the 
contributions  and  compensation  of  A  and  B 
produces  an  actual  deferral  ratio  of  7^86% 
($7J)00  -t-  $4,000)/ ($100,000  -t-  $40,000).  Thus. 
the  actual  deferral  ratio  of  the  family  unit  is 
7.86%  (the  greater  of  7.86%  and  7.00%). 

For  the  plan,  it  is  determined  that  under 
{ 1.401(k)-l(f),  the  actual  deferral  ratio  of  the 
aggregate  family  unit  must  t>e  reduced  to 
7.20%.  Since  the  actual  deferral  ratio  of  the 
family  unit  was  the  actual  deferral  ratio 
produced  by  combining  A's  and  B's 
contributions  and  compensation,  the 
reduction  required  by  S  1.401(k)-l(f)  is 
applied  to  both  A's  contributions  and  B's 
contributions  in  proportions  to  those 
contributions.  The  excess  contributions  are 
$920  ($11,000  total  contributions  minus  (7J0% 
X  $140,000)).  A's  share  of  the  excess 
contributions  is  $585.45  ($7,000/$11.000  X 
$920)  and  S  has  excess  contrilHitions  of 
$334.55  ($4.000/$11.000  X  $920). 

Example  (4).  The  facts  are  the  same  as  in 
Example  (3)  except  that  B  makes  $2,000  in 
elective  contributions  and  has  an  actual 
deferral  ratio  of  5.00%.  The  actual  deferral 
ratio  of  F  without  regard  to  family 
aggregation  is  7.00%:  combining  the 
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family  group  (which  is  treated  as  one 
highly  compensated  employee)  shall  be 
the  greater  of: 


contributions  and  compensation  of  A  and  B 
produces  an  actual  deferral  ratio  of  6.43% 
($7,000  +  $2.000)/($100.000  +  $40,000).  Thus, 
the  actual  deferral  ratio  of  the  family  unit  is 
7.00%  (the  greater  of  7.00%  and  6.43%). 

For  the  plan,  it  is  determined  that  under 
§  I.401(k)-l(f).  the  actual  deferral  ratio  of  the 
fdmily  unit  must  be  reduced  to  6.50%.  Since 
the  actual  deferral  ratio  of  the  family  unit 
was  A"s  actual  deferral  ratio,  the  plan  must 
first  reduce  A  to  the  greater  of  6.50%  and 
5.00%  (B's  actual  deferral  ratio).  Thus.  A 
would  have  excess  contributions  of  $500 
($7,000  minus  (6.50%  x  $100,000)).  B  will  have 
no  excess  contributions. 

Example  (5).  The  facts  are  the  same  as  in 
Example  (4)  except  that  it  is  determined  that 
under  $  1.401(k}-l(n.  the  actual  deferral  ratio 
of  the  aggregate  family  unit  must  be  reduced 
to  4.50%.  Since  the  actual  deferral  ratio  of  the 
family  unit  was  A's  actual  deferral  ratio,  the 
plan  must  First  reduce  A  to  the  greater  of 
4.50°6  and  5.00%  (B's  actual  deferral  ratio). 
Thus.  A  would  have  excess  contributions  of 
$2,000  ($7,000  minus  (5.00%  X  $100,000)). 
After  this  reduction,  the  actual  deferral  ratio 
of  the  family  unit  would  be  5.00%.  The  family 
unit  actual  deferral  ratio  must  be  further 
reduced  to  4.50%.  and  this  reduction  is 
applied  to  both  A's  remaining  elective 
contributions  and  B's  elective  contributions 
in  proportion  to  those  contributions.  The 
additional  excess  contributions  are  5.00% 
minus  4.50%  X  $140,000  (the  sum  of  As  and 
B's  compensation),  or  $700.  F  has  additional 
excess  contributions  of  $500  (S5.000/$7.000  x 
87,000),  and  B  has  excess  contributions  of 
S200  ($2.000/$7.000  X  $700). 

Example  (6).  Employer  X  maintains  a 
section  401(k)  plan  that  covers  the  following 
individuals: 


Employee 

Compen- 
sation 

Elective 
contribu- 
tions 

Actual 
deferral 
ratios 
(per- 
centage) 

A 

$70,000 
70.000 
50.000 
40.000 
30,000 
20.000 

$7,000 
2,000 
5,000 
2,400 
900 
1,300 

1000 

B 

2  86 

C 

1000 

D 

600 

E 

F 

3.00 
650 

UMI 


Individuals  A.  B  and  C  are  highly 
compensated.  A.  B  and  E  are  family 
members.  The  ADP  for  the  nonhighly 
compensated  employees  is  6.25%  (determined 
by  averaging  the  actual  deferral  ratios  of  D 
and  F.  and  disregarding  the  actual  deferral 
ratio  of  E.)  The  actual  deferral  ratio  for  the 
family  unit  A.  B  and  E  is  determined  first  by 
combining  the  compensation  and 
contributions  of  A  and  B.  producing  an  actual 
deferral  ratio  of  6.43%  ($9.000/$140,000). 
Combining  the  compensation  and 
contributions  of  A.  B.  and  E  produces  an 
actual  deferral  ratio  of  5.82%  ($9,900/ 
$170,000).  Thus,  the  actual  deferral  ratio  of 
the  family  unit  is  6.43%  (the  greater  of  6.43% 
and  5.82%).  The  ADP  for  the  highly 
compensated  group  is  8.22%  ((10.00%  + 
6.43%)/2). 

Par.  9.  Section  1.401(k)-l(g)  is  revised 
by  adding  new  language  at  the  end  of 


paragraph  (g)(3)(i):  adding  a  new 
sentence  at  the  end  of  paragraph  (g)(6); 
adding  a  new  sentence  at  the  end  of 
paragraph  (g)(7)(iii);  adding  a  new 
sentence  at  the  end  of  paragraph 
(g](8](ii):  adding  new  paragraph 
(g)(8)(iii):  and  adding  new  language  at 
the  end  of  paragraph  (g)(9)(ii).  to  read  as 
follows: 

§1.401(k)-1    Certain  cash  or  deferred 
arrangements. 

***** 

(g)  Definitions.  '   *  * 

(3)  Eligible  employee — (i)  In  general. 

*  *  *  An  employee  who  would  be 
eligible  to  make  elective  contributions 
but  for  a  suspension  due  to  a 
distribution,  a  loan,  or  an  election  not  to 
participate  in  the  plan  will  not  fail  to  be 
an  eligible  employee  for  purposes  of 
section  401(k)(3]  for  a  plan  year  merely 
because  the  employee  may  not  make  a 
cash  or  deferred  election  by  reason  of 
such  suspension.  Finally,  an  employee 
will  not  fail  to  be  an  eligible  employee 
merely  because  the  employee  may 
receive  no  additional  annual  additions 
because  of  section  415(c)(1)  or  415(e]. 

***** 

(6)  Matching  contributions.  •  *  *  For 
plan  years  which  begin  after  December 
31, 1986,  see  §  1.401(m)-l{f)(8)  for 
treatment  of  contributions  made 
pursuant  to  certain  Internal  Revenue 
Code  provisions. 

(7)  Qualified  matching  contributions 

and  qualified  nonelective  contributions. 

*  *  * 

(iii)  Additional  requirements  '  *  * 
For  plan  years  beginning  after  December 
31, 1988,  or  such  later  date  provided  in 
paragraph  (h)  of  this  section,  amounts 
attributable  to  such  contributions  are 
not  distributable  merely  on  account  of 
the  employee's  hardship. 

[&]  Actual  deferral  percentage.  •  *  • 

(ii)  *  *  *  For  plan  years  beginning 
after  December  31, 1988,  or  such  later 
date  provided  under  paragraph  (h)  of 
this  section,  if  a  highly  compensated 
employee  participates  in  two  or  more 
cash  or  deferred  arrangements  that  have 
different  plan  years,  this  subdivision 
shall  be  applied  by  treating  all  cash  or 
deferred  arrangements  ending  with  or 
within  the  same  calendar  year  as  a 
single  arrangement. 

(iii)  Aggregation  of  family  members. 
(A)  For  plan  years  beginning  after 
December  31, 1986,  or  such  later  date 
provided  in  paragraph  (h)  of  this  section, 
if  an  eligible  highly  compensated 
employee  is  subject  to  the  family 
aggregation  rules  of  section  414(q)(6) 
because  such  employee  is  either  a  five- 
percent  owner  or  one  of  the  ten  most 
highly  compensated  employees,  the 
combined  actual  deferral  ratio  for  the 


(1]  The  actual  deferral  ratio 
determined  by  combining  the  elective 
contributions,  compensation,  and 
amounts  treated  as  elective 
contributions  of  all  the  eligible  family 
members  who  are  highly  compensated 
without  regard  to  family  aggregation, 
and 

[2)  The  actual  deferral  ratio 
determined  by  combining  the  elective 
contributions,  compensation,  and 
amounts  treated  as  elective 
contributions  of  all  the  eligible  family 
members. 

If  the  amount  determined  under 
paragraph  (g](8)(iii)(A]  [l)oi  this  section 
exceeds  the  amount  determined  under 
paragraph  (g)(8)(iii)(A)  [2]  of  this 
section,  then  it  may  be  necessary,  for 
purposes  of  correcting  excess 
contributions  of  the  family  members 
under  paragraph  (f)(5)(iii)  of  this  section, 
to  calculate  an  actual  deferral  ratio  for 
the  eligible  family  members  who  are  not 
highly  compensated  employees  without 
regard  to  family  aggregation.  This  actual 
deferral  ratio  is  determined  by 
combining  the  elective  contributions, 
compensation,  and  amounts  treated  as 
elective  contributions  of  these 
employees. 

(B)  The  elective  contributions, 
compensation,  and  amounts  treated  as 
elective  contributions  of  all  family 
members  are  disregarded  for  purpose  of 
determining  the  actual  deferral 
percentage  for  the  group  of  nonhighly 
compensated  employees,  except  to  the 
extent  taken  into  account  in  paragraph 
(g)(8)(iii)(A)  above. 

(C)  If  an  employee  is  required  to  be 
aggregated  as  a  member  of  more  than 
one  family  group  in  a  plan,  all  eligible 
employees  who  are  members  of  those 
family  groups  that  include  that 
employee  are  aggregated  as  one  family 
group  in  accordance  with  paragraphs 
(g)(8](ii)  (A)  and  (B)  of  this  section. 

(9)  Compensation  *  *  * 

(ii)  Years  after  December  31,  1986. 
*  *  *  Thus,  for  such  years  in  the  case  of 
an  employee  who  begins,  resumes,  or 
ceases  to  be  eligible  to  make  elective 
contributions  during  a  plan  year,  the 
amouni  of  compensation  received  by  the 
employee  during  the  entire  plan  year 
shall  be  taken  into  account  for  such  plan 
year.  Also,  for  plan  years  beginning 
after  December  31, 1988,  or  on  or  after 
the  later  date  provided  in  paragraph  (h) 
of  this  section,  in  computing  the  actual 
deferral  ratio  for  an  employee  for  the 
first  plan  year  of  the  cash  or  deferred 
arrangement,  the  amount  of 
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compensation  received  by  such 
employee  during  the  entire  12-month 
period  ending  on  the  close  of  such  plan 

year  shall  be  taken  into  account.  *  *  * 

*        •        «        *        * 

Par.  10.  A  new  S  1.401(m}-0  is  added 
immediately  after  §  1.401(k)-l  to  read  as 
follows: 

1 1.401(m)-0    Empk>yc«  contrlbuttons  and 
matching  contributiona,  table  of  contents. 

This  secton  contains  the  captions  in 

5l.401(m)-l- 

§  1.401(mJ-l    Employee  contributions 
and  matching  contributions. 

(a)  In  general, 
(ij  General  rule. 
(2)  Separate  test. 

(b)  Nondiscrimination  requirements, 
(ij  General  riile. 

(2)  QualiHed  nonelective  contributions 
and  elective  contributions  that  may  be 
treated  as  matching  contributions. 

(3)  Actual  contribution  percentage 
test. 

(4)  Aggregation  rules. 

(i)  Permissive  aggregation. 

(ii)  impermissible  aggregation. 

(iii)  Plans  must  have  same  plan  year. 

(5)  Employee  and  matching 
contributions  taken  into  account  for  a 
plan  year. 

(i)  Employee  contributions, 
(ii)  Matching  contributions. 

(c)  Additional  requirements. 

(1)  Nondiscrimination  requirements. 

(2)  Recordkeeping  requirement. 

(d)  Examples. 

(e)  Correction  of  excess  aggregate 
contributions. 

(1)  In  general. 

(2)  Amount  of  excess  aggregate 
contributions. 

(3)  Corrective  distribution  of  excess 
aggregate  contributions  (and  income). 

(i)  General  rule, 
(ii)  Income  allocable  to  excess 
aggregate  contributions. 

(A)  General  Rule. 

(B)  Allocable  income  for  the  plan 
year. 

(C)  Allocable  income  for  the  period 
between  the  end  of  the  plan  year  and 
date  of  corrective  distribution. 

(D)  Allocable  income  for 
recharacterized  elective  contributions. 

(E)  Special  rules  for  plan  years  which 
begin  in  1987. 

(iii)  Treatment  of  corrective 
distributions  as  employer  contributions. 

(iv)  No  employee  or  spousal  consent 
required. 

(v)  Tax  Treatment. 

(vi)  No  reduction  of  required  minimum 
distribution. 

(vii)  Partial  Correction. 

(viii)  Method  of  distributing  excess 
aggregate  contributions. 


(4)  Special  rules. 

(i)  Coordination  with  correction  of 
excess  contributions  and  excess 
deferrals. 

(ii)  Coordination  with  section 
401(a)(4). 

(iii)  Correction  of  family  members. 

(5)  Failure  to  correct. 

(6)  Examples. 

(f)  Definitions. 

(1)  Employee. 

(2)  Employer. 

(3)  Eligible  employee, 
(i)  In  general. 

(ii)  Certain  one-time  elections. 

(4)  Highly  compensated  employee. 

(5)  Elective  contributions. 

(6)  Nonelective  contributions. 

(7)  Employee  contributions. 

(8)  Matching  contribution. 

(9)  Qualified  nonelective 
contributions. 

(10)  Excess  deferrals. 

(11)  Excess  contributions. 

(12)  Excess  aggregate  contributions. 

(13)  Actual  contribution  percentage, 
(i)  In  general. 

(ii)  Highly  compensated  employees, 
(iii)  Aggregation  of  family  members. 

(14)  Compensation. 

(g)  Effective  dates. 

§  1.401(m}-2    Multiple  use  of  alternative 
limitation. 

(a)  In  general. 

(b)  General  rule  for  determination  of 
multiple  use. 

(1)  In  general. 

(2)  Alternative  limitation. 

(3)  Aggregate  limit, 
(i)  In  general. 

(ii)  Examples. 

(c)  Correction  of  multiple  use. 

(1)  In  general. 

(2)  Treatment  of  required  reduction. 

(3)  Required  reduction. 

(4)  Exampes. 

(d)  Effective  dates. 

Par.  11.  A  new  §  I.401(m}-1  is  added 
immediately  after  §  1.401  (m)-(o)  to  read 
as  follows: 

§  1.401(m)-1    Employee  contributions  and 
matching  contributions. 

(a)  In  general —  (1)  General  rule.  A 
plan  satisfies  section  401(a)(4)  for  a  plan 
year  only  if  the  amount  of  employee 
contributions  and  matching 
contributions  to  the  plan  for  such  plan 
year  satisfies  section  401(a)(4).  For  plan 
years  which  begin  after  December  31, 
1986.  or  such  later  date  provided  in 
paragraph  (g)  of  this  section,  the  amount 
of  employee  contributions  and  matching 
contributions  under  a  plan  satisfies 
section  401(a)(4)  only  if  such 
contributions  satisfy  the 
liondiscrimination  requirements  of 
paragraph  (b)  of  this  section.  See 


paragraph  (c)  of  this  section  with 
respect  to  the  application  of  section 
401(a)(4)  to  other  benefits,  rights  and 
features  relating  to  employee 
contributions  and  matching 
contributions  under  a  plan. 

(2)  Separate  test.  Except  as 
specifically  provided  otherwise,  section 
401  (m)  is  the  exclusive 
nondiscrimination  test  applicable  to  the 
amount  of  employee  contributions  and 
matching  contributions  under  a  plan. 
Accordingly,  a  plan  under  which 
employee  contributions,  matching 
contributions,  or  both  are  made  will 
satisfy  section  401(aX4)  only  if  the 
amount  of  such  employee  contributions 
and  matching  contributions,  with  the 
exception  of  certain  qualified  matching 
contributions  that  are  treated  as  elective 
contributions  for  purposes  of  section 
401(k)(3),  satisfies  section  401(m).  In 
addition,  except  as  expressly  permitted 
under  section  401(k)  and  section  401(m), 
employee  contributions  and  matching 
contributions  may  not  be  taken  into 
account  in  determining  whether  any 
plan  (including  the  plan  to  which  the 
employee  contributions  and  matching 
contributions  are  made]  satisfies  section 
401(a)(4)  with  respect  to  the  amount  of 
any  other  contributions  or  benefits. 

(b)  Nondiscrimination  requirements — 
(1)  General  rule.  A  plan  satisfies  this 
paragraph  (b)  with  respect  to  the 
amount  of  employee  contributions  and 
matching  contribution  only  if — 

(i)  The  employee  contributions  and 
matching  contributions  to  the  plan,  or 

(ii)  The  employee  contributions  and 
matching  contributions  to  the  plan,  in 
combination  with  qualvHed  nonelective 
contributions  and  elective  contributions 
that  are  treated  as  matching 
contributions  to  the  plan,  satisfy  the 
actual  contribution  percentage  test  of 
paragraph  (b)(3)  of  this  section. 
Qualified  matching  contributions  used 
to  meet  the  requirements  of  section 
401(k)(3)(A)  are  not  subject  to  the 
requirements  of  this  paragraph  (b)(1). 
Furthermore,  qualified  matching 
contributions  used  to  meet  the 
requirements  of  section  401(k)(3){A)  may 
not  be  used  to  help  employee 
contributions  or  other  matching 
contributions  meet  the  requirements  of 
this  subparagraph. 

(2)  Qualified  nonelective 
contributions  and  elective  contributions 
that  may  be  treated  as  matching 
contributions.  For  purposes  of  paragraph 
(b)(l)(ii)  of  this  section,  all  or  part  of  the 
qualified  nonelective  contributions  and 
elective  contributions  made  with  respect 
to  those  employees  who  are  eligible 
employees  under  the  plan  of  the 
employer  being  tested  may  be  treated  as 
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matching  contributions  provided  that 
each  of  the  following  (to  the  extent 
applicable)  is  satisfied: 

(i)  The  nonelective  contributions, 
including  those  qualiHed  nonelective 
contributions  treated  as  matching 
contributions  for  purposes  of  the  actual 
contribution  percentage  test,  satisfy  the 
requirements  of  section  401(a)(4). 

(ii)  The  nonelective  contributions, 
excluding  those  qualified  nonelective 
contributions  treated  as  matching 
contributions  for  purposes  of  the  actual 
contribution  percentage  test  and  those 
qualified  nonelective  contributions 
treated  as  elective  contributions  under 
§  1.4(n(k)-l(b)(3)  for  purposes  of  the 
actual  deferral  percentage  test,  satisfy 
the  requirements  of  section  401(a)(4). 

(iii)  The  elective  contributions, 
including  those  treated  as  matching 
contributions  for  purposes  of  the  actual 
contribution  percentage  test,  satisfy  the 
requirements  of  section  401(k)(3). 
(iv)  The  elective  contributions, 
excluding  those  elective  contributions 
treated  as  matching  contributions  for 
purposes  of  the  actual  contribution 
percentage  test,  satisfy  the  requirements 
of  section  401(k)(3). 

(v)  Except  as  provided  in  paragraphs 
(b)(2)(i)  and  (b)(2)(iii)  of  this  section,  the 
qualified  nonelective  contributions  and 
the  elective  contributions  treated  as 
matching  contributions  for  purposes  of 
the  actual  contributions  percentage  test 
are  not  taken  into  account  in 
determining  whether  any  other 
contributions  or  benefits  satisfy  section 
401(a)(4)  or  401(k)(3). 

(vi)  The  qualified  nonelective 
contributions  are  allocated  to  the 
employee  under  the  plan  as  of  a  date 
within  the  plan  year  (within  the  meaning 
of  §  1.401(k)-l(b)(6)(i)).  and  the  elective 
contributions  satisfy  §  1.401(k)-l(b)(6) 
with  respect  to  such  plan  year. 

(vii)  Quahfied  nonelective 
contributions  may  not  be  treated  as 
qualified  matching  contributions  if  the 
effect  is  to  increase  the  difference 
between  the  actual  contribution 
percentage  for  the  group  of  eligible 
highly  compensated  employees  and  the 
actual  contribution  percentage  for  the 
group  of  all  other  eligible  employees. 

(viii)  For  plan  years  which  begin  after 
December  31. 1988,  or  such  later  date  in 
paragraph  (g)  of  this  section,  the  plan 
year  of  the  plan  which  uses  qualified 
nonelective  contributions  and  elective 
contributions  to  meet  the  test  of  section 
401(m)(2)(A)  is  the  same  as  the  plan 
year  of  the  plans  to  which  the  qualified 
nonelective  contributions  and  elective 
contributions  are  made.  In  the  case  of  a 
short  plan  year  of  the  plan  being  tested, 
which  results  from  a  change  in  plan 
years  to  satisfy  the  requirements  of  the 


preceding  sentence,  the  elective 
contributions  may  be  taken  into  account 
only  for  the  plan  year  of  the  plan  being 
tested  for  which  such  elective 
contributions  satisfy  the  requirements  of 
§  1.401(k)-l  (b)(6)  and  the  qualified 
nonelective  contributions  may  be  taken 
into  account  only  for  the  plan  year  of  the 
plan  being  tested  for  which  such 
contributions  satisfy  the  requirements  of 
§  1.401-l(k)(b)(6](i)  as  if  such 
contributions  were  elective 
contributions. 

(3)  Actual  contribution  percentage 
test.  For  plan  years  beginning  after 
December  31. 1986,  or  such  later  date  as 
is  provided  under  paragraph  (g)  of  this 
section,  the  actual  contribution 
percentage  test  is  satisfied  if  the  plan 
provides  that  either  of  the  following 
tests  shall  be  met  and  actually  satisfies 
either  of  such  tests: 

(i)  The  actual  contribution  percentage 
for  the  group  of  eligible  highly 
compensated  employees  is  not  more 
than  the  actual  contribution  percentage 
for  the  group  of  all  other  eligible 
employees  multiplied  by  1.25. 
(ii)  The  excess  of  the  actual 
contribution  percentage  for  the  group  of 
eligible  highly  compensated  employees 
over  the  actual  contribution  percentage 
for  the  group  of  all  other  eligible 
employees  is  not  more  than  two 
percentage  points,  and  the  actual 
contribution  percentage  for  the  group  of 
eligible  highly  compensated  employees 
is  not  more  than  the  actual  contribution 
percentage  of  the  group  of  all  other 
eligible  employees  multiplied  by  two. 
For  plan  years  which  begin  after 
December  31, 1988,  or  such  later  date 
provided  under  paragraph  (g)  of  this 
section,  if  any  highly  compensated 
employee  is  eligible  to  make  elective 
contributions  under  a  cash  or  deferred 
arrangement  and  to  make  employee 
contributions  or  to  receive  matching 
contributions  under  the  plan  that 
includes  the  cash  or  deferred 
arrangement  or  under  any  other  plan  of 
the  employer,  the  disparities  between 
the  actual  contribution  percentages  of 
the  respective  groups  must  be  reduced 
as  described  in  §  1.401  (m)-2.  For 
purposes  of  this  paragraph  (b)(3),  the 
plan  may  incorporate  by  reference  the 
provisions  of  section  401(m),  this 
section,  and  S  1.401(m)-2. 

(4)  Aggregation  rules — (i)  Permissive 
aggregation.  Two  or  more  plans  to 
which  employee  contributions,  matching 
contributions  or  both,  are  made  may  be 
considered  as  a  single  plan  for  purposes 
of  determining  whether  or  not  such 
plans  satisfy  sections  401(a)(4),  401(m), 
and  410(b).  In  such  a  case,  the 
aggregated  plans  must  satisfy  paragraph 


(b)(1)  of  this  section  and  section  401(m) 
with  respect  to  the  amount  of  the 
employee  contributions  and  matching 
contributions  and  must  satisfy  sections 
401(a)(4)  and  410(b)  as  though  such 
aggregated  plans  were  a  single  plan.  If 
an  employee  maintains  two  or  more 
plans  that  are  treated  as  a  single  plan 
for  purposes  of  section  401(a)(4)  or 
410(b)  (other  than,  for  plan  years 
beginning  after  December  31. 1988.  or 
such  later  date  provided  in  paragraph 
(g)  of  this  section,  section 
410(b)(2)(A)(ii)).  all  employee 
contributions  and  matching 
contributions  are  to  be  treated  as  made 
under  the  same  plan  for  purposes  of 
sections  401(a)(4),  410(b),  and  401(m). 
(ii)  Impermissible  aggregation.  For 
plan  years  which  begin  after  December 
31, 1988,  notwithstanding  paragraphs 
(b)(2)  and  (b)(3)  of  this  section, 
contributions  and  allocations  under  a 
plan  described  in  section  4975(e)(7)  (an 
ESOP)  generally  may  not  be  combined 
with  contributions  or  allocations  under 
any  plan  not  described  in  section 
4975(e)(7)  (non-ESOP)  for  purposes  of 
determining  whether  either  the  ESOP  or 
the  non-ESOP  satisfies  this  paragraph 
(b)  and  section  401(a)(4),  401(k),  and 
410(b).  See  5  54.4975-ll{e),  which 
includes  an  exception  to  this  rule  for 
certain  plans  in  existence  on  November 
1, 1977.  See  also  §  54.4975-ll(a)(5), 
which  provides  that  an  ESOP  may  form 
a  portion  of  a  plan  the  balance  of  which 
includes  a  qualified  pension,  profit- 
sharing,  or  stock  bonus  plan  which  is 
not  an  ESOP.  Thus,  for  example,  in 
determining  whether  matching 
contributions  under  the  portion  of  a  plan 
that  is  not  an  ESOP  satisfy  paragraph 
(b)  and  section  401(a)(4).  and  whether 
nonelective  contributions  under  the 
portion  of  the  plan  that  is  an  ESOP 
satisfy  section  401(a)(4).  such  matching 
contributions  and  nonelective 
contributions  may  not  be  considered 
together.  Thus,  with  respect  to  such 
matching  contributions,  the  nonelective 
contributions  may  not  be  treated  as 
qualified  nonelective  contributions. 

(iii)  Plans  must  have  same  plan  year. 
For  plan  years  which  begin  after 
December  31. 1989.  or  such  later  date 
provided  in  paragraph  (g)  of  this  section, 
plans  may  be  aggregated  under  this 
paragraph  (b)(4)(iii)  only  if  they  have  the 
same  plan  year. 

(5)  Employee  and  matching 
contributions  taken  into  account  for  a 
plan  year — (i)  Employee  contributions. 
An  employee  contribution  is  taken  into 
account  under  this  paragraph  for  a  plan 
year  in  which  such  amounts  are 
contributed  to  the  trust.  Payment  by  the 
employee  to  an  agent  of  the  plan  shall. 
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for  such  purposes,  be  treated  as  a 
contribution  to  the  trust  at  the  time  of 
payment  to  the  agent  if  the  funds  so  paid 
are  transmitted  to  the  trust  within  a 
reasonable  period  after  the  payment  to 
the  agent.  Excess  contributions  that  are 
recharacterized  under  §  1.401(k)-l(f)(2) 
are  taken  into  account  as  employee 
contributions  for  the  plan  year  that 
includes  the  time  at  which  such  excess 
contributions  are  includible  in  the  gross 
income  of  the  employee  under 
§  1.401(k)-l(f)(2)(ii). 

(ii)  Matching  contributions.  A 
matching  contribution  is  taken  into 
account  under  this  paragraph  for  a  plan 
year  only  if  such  contribution  is 
allocated  to  the  employee's  account 
under  the  terms  of  the  plan  as  of  any 
date  within  the  plan  year,  is  actually 
paid  to  the  trust  no  later  than  the  end  of 
the  twelve-month  period  beginning  on 
the  day  after  the  close  of  such  plan  year, 
and  is  made  on  behalf  of  an  employee 
on  account  of  such  employee's  elective 
contributions  or  employee  contributions 
for  the  plan  year.  Matching 
contributions  that  do  not  satisfy  all  of 
the  preceding  requirements  may  not  be 
taken  into  account  under  paragraph  (b) 
for  any  plan  year,  but  instead  must 
satisfy  section  401(a)(4)  (without  regard 
to  the  special  nondiscrimination  rule  in 
this  paragraph  (b))  for  the  plan  year  for 
which  allocated  as  if  they  were  the  only 
employer  contributions  for  that  year. 

(c)  Additional  requirements — (1) 
Nondiscrimination  requirements.  A  plan 
to  which  employee  contributions  or 
matching  contributions  may  be  made 
satisfies  section  401(a)(4)  only  if.  in 
addition  to  satisfying  paragraph  (b)  of 
this  section  with  respect  to  the  amount 
of  employee  contributions  and  matching 
contributions,  such  plan  also  satisfies 
section  401(a)(4)  with  respect  to  other 
benefits,  rights  and  features  under  the 
plan,  including  the  availability  of 
employee  contributions  and  the 
availability  of  matching  contributions. 
Also,  the  method  of  distributing  excess 
aggregate  contributions  provided  in  the 
plan  must  meet  the  requirements  of 
section  401(a)(4).  See  paragraph  (e)(4)(ii) 
of  this  section.  "The  determination  of 
whether  a  rate  of  matching  contributions 
discriminates  under  section  401(a)(4) 
shall  be  made  after  any  corrective 
distributions  of  excess  deferrals,  excess 
contributions,  and  excess  aggregate 
contributions.  See  also  §  1.401(a)-4  with 
respect  to  optional  forms  of  benefit. 

(2)  Recordkeeping  requirement.  A 
plan  does  not  satisfy  this  section  unless 
the  employer  maintains  such  records  as 
are  necessary  to  demonstrate 


compliance  with  the  applicable  rules  of 
section  401(m)  and  the  regulations 
thereunder.  Among  other  requirements, 
such  records  must  be  sufficient  to 
demonstrate  satisfaction  of  the 
applicable  nondiscrimination 
requirement  of  paragraph  (b)  of  this 
section,  including  the  extent  to  which 
qualified  nonelective  contributions  and 
elective  contributions  are  taken  into 
account. 

(d)  Examples.  The  provisions  of 
paragraphs  (a)  through  (c)  of  this  section 
may  be  illustrated  by  the  following 
examples.  Assume  in  each  case  that  the 
employer  is  a  corporation,  and  that  the 
employer's  taxable  year  and  plan  year 
are  both  the  calendar  year.  Also  assume 
that  the  employee  contributions,  elective 
contributions,  matching  contributions 
and  qualified  nonelective  contributions 
meet  the  applicable  requirements  of 
sections  401(a)(4)  and  410.  For  methods 
to  be  used  to  correct  excess  aggregate 
contributions,  see  paragraph  (e)  of  this 
section. 

Example  (1).  Employer  L  maintains  a 
voluntary  employee  contribution  account 
under  a  profit-sharing  plan.  The  employer 
maintains  no  plan  that  includes  a  cash  or 
deferred  arrangement.  For  the  1988  plan  year 
the  percentage  of  compensation  contributed 
to  the  plan  for  the  highly  compensated 
employees  and  nonhighly  compensated 
employees  is  given  by  the  following  chart: 


Employ** 
contribu- 
tions at 
percent  of 
compensa- 
tion 

10 
5 


Highly  compensated 

Nonhighly  compensated . 


This  plan  fails  to  qualify  under  either  of  the 
tests  of  section  401(m)(2](A)  because  the 
actual  contribution  percentage  for  highly 
compensated  employees  exceeds  that  for 
nonhighly  compensated  employees  by  more 
than  125  percent  and  two  percentage  points. 
The  employer  must  either  reduce  the  actual 
contribution  percentage  for  the  highly 
compensated  employees  to  seven  percent,  (to 
satisfy  the  200  percent/2  percentage  point 
test)  or  increase  the  actual  contribution 
percentage  of  the  nonhighly  compensated 
employees  to  eight  percent  (to  satisfy  the  125 
percent  test). 

Example  (2).  Employer  M  maintains  a  plan 
under  which  it  matches  each  dollar  of 
employee  contributions  with  $.50  of  employer 
contributions.  M  maintains  no  other  plan.  For 
the  1988  plan  year,  the  percentage  of 
compensation  contributed  to  the  plan  for  the 
employees  is  given  by  the  following  chart: 


Matctwng   i  ConthtMj- 


Higtity 

compensated. 
Nonhighly 

compensated. 


This  plan  fails  to  qualify  under  either  of  the 
tests  of  section  401(m](2)(A).  The  employer 
must  either  reduce  the  actual  contribution 
percentage  of  the  highly  compensated 
employees  to  9.5  percent  (to  satisfy  the  200 
percent/2  percentage  point  test)  or  increase 
the  actual  contribution  percentage  of  the 
nonhighly  compensated  employees  to  12 
percent  (to  satisfy  the  125  percent  test). 

Example  (3).  Employer  N  maintains  a  plan 
that  contains  a  cash  or  deferred  arrangement 
and  that  also  permits  employee  contributions. 
For  the  1988  plan  year,  the  percentage  of 
compensation  contributed  to  the  plan  by  the 
highly  compensated  and  nonhighly 
compensated  employees  as  elective  deferrals 
and  employee  contributions  is  given  by  the 
following  chart.  Elective  contributions  meet 
the  requirements  of  paragraph  (b)f2]  of  this 
section. 
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This  plan  fails  to  meet  the  requirements  of 
section  401  (m)  because  the  actual 
contribution  percentage  of  highly 
compensated  employees  exceeds  that  of 
other  employees  by  more  than  125  percent 
and  two  percentage  points. 

The  plan  provides  that  elective 
contributions  made  by  nonhighly 
compensated  employees  may  be  used  to  meet 
the  requirements  of  section  401(m)  to  the 
extent  needed  under  that  section.  The 
deferral  and  contribution  percentages  would 
then  be  as  follows: 
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The  actual  contribution  percentage  of 
employee  contributions  and  elective 
contributions  for  highly  compensated 
employees  taken  into  account  under  section 
401(m)  then  meets  the  requirements  of  section 
401(m)(2)(A)(i)  because  it  is  125  percent  of 
that  for  nonhighly  compensated  employees. 
The  cash  or  deferred  arrangement  similarly 
satisfies  the  125  percent  test.  The  plan  would 
also  meet  the  requirements  of  section  401{m) 
if  all  elective  contributions  were  used  in  the 
401  (m)  test.  This  is  because  the  actual 
contribution  percentage  for  the  highly 
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compensated  (go  pen:eiit)^vould  be  the  125 
percent  df  the  actual  conteibution  percentage 
for  the  nonhighly  componBated  (16  percent). 
Example, (41  Employer  P  maintains  a  plan 
thai  iTtcludes  a  cash  or  deferred  arrangement. 
Elective  contributions,  qualified  nonelective 
CMntributions  (QNC'a),  employee 
contributions,  and  matching  conlributionB  are 
made  to  such  plan.  The  elective  contributions 
■and  qualified  nonelective  contributions  meet 
therequirements  of  j»aragri»ph  (b)(2)  of  this 
section.  For  the  1989  plan  year,  the  QNC's. 
elective  contiibutioiu>and  employee  and 
matchingcontributions  ore  given  by  the 
following  chart: 
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The  elective  contributions  meet  the  test  of 
section  401(k)(3)(A)(ii).  The  employee 
contributions  and  matching  contributions, 
however,  do  mit  meet  the  requirement  of 
section  4m(m)(2)(A).  This  employer  may  not 
use  any  QNC^B  of  the  nonhighly  compensated 
employees  to  meet  the  requirements  of 
section  4m(m)(2)(A)'because  the  remaining 
QNC's  would  discriminate  in  favor  of  the 
highly  compensated  employees.  However,  the 
employer  could -make  an  additional  QNC  or 
matching  contribution  of  ZO  percent  on 
behalf  of  notlhigh^compensated  employees. 
Alternatively,  Employer  P  could  treat  all 
QNC's  for  all  employees  and  1  percent  of  the 
elective  contributions  for  nonhighly 
compensated  employees  as  employee/    ' 
matching  conliibutions  and  make  an 
additional  QNC  of  1.2  percent  on  behalf  of 
nonhighly  compensated  employees.  The 
actual  conh-ibution  percentages  for  highly 
and  nonhighly  compensated  employees  will 
then  be  9  percent  and  7.2  percent 
respectively,  thus  satisfying  the  125  percent 
test.  The  actual  deferral  percentages  will  be  5 
and  3  percent,  thus  satisfying  the  200 
pBrcent/2  percentage  point  test. 

Example  (5).  Employer  P  maintains  a  cash 
or  deferred  arrangement.  Elective 
contributions,  qualified  nonelective 
contributions,  employee  contributions,  and 
matching  contributions  are  made  to  such 
plan.  The  elective  contributions  and  qualified 
nonelective  contributions  meet  the 
requirements  of  paragraph  (bl(2)  of  this 
section.  For  the  1988  plan  year,  the  amount  of 
such  contributiona  is  given  by  the  following 
chart: 
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The  QNCs  may  be  used  in  the  401  (k)  test 
or  the  4(n(m)  test,  or  both.  By  treating  one- 
third  of  the  QNC's  as  elective  contributions 
and  two^thirds  as  matching  contributions,  the 
actual  defenal  percentages  for  iiighly 
compensated  and  nonhigUly  compensated 
employees  are  6  and  4  percent  rsBpectively, 
thussatiafying  the  200  percent  test.  Similarly, 
the  actual  contribution  percentages  for  the 
two-graups  are  6  and  STespectrvely,  thus 
satisfying  the  12S  percent  lest. 

[e]  Correction  of  excess  aggregate 
coiTtrfbtzfions.^l]Jn  general.  A  plan 
shall  not  be  treated  as  failing  to  meet 
the  requiremeirtS'Df  section  Wt[m]  dr 
paragraph  fbK9)  of  this  rection  with 
respect  to  the  amount  of  employee 
contributions  and  matching 
contributions  under  such  plan  if  the 
employee,  linaccordanoe  with  the  terms 
of  the  .plan  and  paragraph  (b)(2)  of  this 
section,  makes  qualified  nonelective 
contributions  that,  in  combmation  with 
employee  contributions  or  matching 
contributions  for  the  plan  year,  satisfy 
the  requirements  of  paragraph  '(b)(3)  of 
this  section.  In  addition,  a  plan  subject 
to  the  requirements  of  section  401(m) 
will  not  be  treated  as  failing  to  satisfy 
section  401(m)(2)  or  paragraph  (b)(3)  of 
this  section  if.  in  accordance  with  the 
tenns  of  the  plan,  excess  aggregate 
contributions  (and  the  income  allocable 
to  such  contributions)  are  distributed 
(or,  if  forfeitable  under  the  terms  of  the 
plan,  forfeited)  in  accordance  with 
paragraph  (e)(2)  of  this  section. 
Matching  contributions  that  are  vested 
may  not  be  forfeited  to  correct  excess 
aggregate  contributions.  Neither 
recharacterization  of  excess  aggregate 
contributions  nor  the  failure  to  make 
matching  contributions  required  under 
the  terms  of  the  plan  is  a  permitted 
method  of  correction.  See  paragraph 
(e)(5)  of  this  section  with  respect  to  the 
failure  to  correct  excess  aggregate 
contributions.  Excess  aggregate 
contDibutions  for  a  plan  year  may  not 
remain  unallocated  or  be  allocated  to  a 
suspense  account  for  allocation  to  one 
or  more  employees  in  any  future  year. 

(2)  Amount  of  excess  aggregate 
contributions.  The  amount  of  excess 
388>egate  contributions  for  a  highly 
compensated  employee  for  apian  year 
is  to  bedeterminad  by  the  following 
leveling  method,  under  which  the  actual 
contribution  ratio  of  the  highly 
compensated  employee  with  the  highest 


actual  contribution  ratio  is  reduced  to 
the  extent  required  to — 

(i)  Enable  the  plan  to  satisfy  the 
actual  contribution  percentage  test,  or 

(ii)  Cause  such  highly  compensated 
employee'^  actu^  contribution  ratio  to 
equal  (he  ratio  of  the  highly 
compensated  employee  with  the  next 
highest  aotual  oontribution  ratio. 

This  process  must  be  repeated  until  the 
plan  satisfies  the  actual  contribution 
percentage  test.  For  each  highly 
compensated  employee,  the  amount  of 
excess. aggregate  contributions  is  equal 
to  the  total  employee  oontributions  and 
matchingxontribiitions,  plus  qualified 
nonelective  contributions  and  elective 
contributions  tieated .as .matching 
contributions,  ion  behalf  of  the  employee 
(determined  prior  to  the  application  of 
this  paragraph  (e)(21)  minus  the  .amount 
determined  (by  multiplying  ihe 
employee's  actual  contribution  ratio 
(determined  after  apphcation  of  this 
paragraph  (e)(2))  by  his  compensation 
used  in  determining  such  ratio.  For  plan 
years  whioh  begin  after  1888,  or  such 
later  date  provided  in  paragraph  (g)  of 
this  section,  in  determining  the  amount 
of  excess  aggregate  contributions  under 
this  method,  actual  contribution  ratios 
must  be  rounded  to  the  nearest  one- 
hundredth  of  one  percent  of  the 
employee's  compensation.  In  no  case 
shall  the  amount  of  excess  aggregate 
contributions  with  respect  to  any  highly 
compensated  employee  exceed  the 
amount  of  employee  contributions  and 
matching  contributions  on  behalf  of  such 
highly  compensated  employee  for  such 
plan  year. 

(3)  Corrective  distribution  of  excess 
aggregate  contributions  (and  income)— 
(i)  General  rule.  Excess  aggregate 
contributions  (and  income  allocable 
thereto)  are  corrected  in  accordance 
with  this  paragraph  (e)(3)  only  if  such 
excess  aggregate  oontributions  and 
allocable  income  are  designated  by  the 
ernployer  as  a  distribution  of  excess 
aggregate  contributions  (and  income) 
and  are  distributed  to  the  appropriate 
highly  compensated  employees  after  the 
close  of  the  plan  year  in  which  the 
excess  aggregate  contribution  arose  and 
within  twelve  months  after  the  close  of 
the  following  plan  year.  In  the  event  of 
the  complete  termination  of  the  plan 
during  the  plan  year  in  which  an  excess 
^SS^S^te  contribution  arose,  such 
distributions  are  to  be  made  after 
termination  of  the  plan  and  before  the 
close  of  the  twelve-ononth  period 
immediately  following  such  termination. 

(ii)  Income  allocablB  to  excess 
aggregate  contributions — (A)  General 
rule.  The  income  allocable  to  excess 


Federal  Register  /  Vol.  53.  No.  152  /  Monday.  August  8.  1988  /  Proposed  Rules 29735 


aggregate  contributions  is  equal  to  the 
sum  of  the  allocable  gain  orioss  for  the 
plan  year  and  the  allocable  gain  or  loss 
for  the  period  between  the  end  of  the 
plan  year  and  the  date  of  distribution. 
Income  includes  all  earnings  and 
appreciation,  including  such  items  as 
interest,  dividends,  rent,  royalties,  gains 
from  the  sale  of  property,  appreciation 
in  the  value  of  stocks,  bonds,  annuity 
and  life  insurance  contracts,  and  other 
property,  without  regard  to  whether 
such  appreciation  has  been  realized. 

(B)  Allocable  income  for  the  plan 
year.  The  income  allocable  to  excess 
aggregate  contributions  for  the  plan  year 
is  determined  by  multiplying  the  income 
for  the  plan  year  allocable  to  employee 
contributions,  matching  contributions, 
and  amounts  treated  as  matching 
contributions  by  a  fraction.  The 
numerator  of  the  fraction  is  the  amount 
of  excess  aggregate  contributions  made 
on  behalf  of  the  employee  for  the  plan 
year.  The  denominator  of  the  fraction  is 
the  total  account  balance  of  the 
employee  attributable  to  employee 
contributions,  matching  contributions 
and  amounts  treated  as  matching 
contributions  as  of  the  end  of  the  plan 
year,  reduced  by  the  gain  allocable  to 
such  total  amount  for  the  plan  year  and 
increased  by  the  loss  allocable  to  such 
total  amount  for  the  plan  year. 

(C)  Allocable  income  for  the  period 
between  the  end  of  the  plan  year  and 
date  of  corrective  distribution.  The 
income  allocable  to  excess  aggregate 
contributions  for  the  period  between  the 
end  of  the  plan  year  and  the  date  of  a 
corrective  distribution  may  be 
calculated  under  the  fractional  method 
set  forth  in  paragraph  (e)(3](ii)(B]  of  this 
section,  or  alternatively,  under  the 
following  safe  harbor  method.  Under  the 
fractional  method,  the  income  for  the 
period  between  the  end  of  the  plan  year 
and  the  last  day  of  the  month  preceding 
the  distribution  date  that  is  allocable  to 
employee  contributions,  matching 
contributions  and  amounts  treated  as 
matching  contributions  is  multiplied  by 
a  fraction  determined  under  the  method 
described  in  paragraph  (e)(3)(ii)(B)  of 
this  section.  Under  the  safe  harbor 
method,  the  allocable  income  or  loss  for 
the  period  between  the  end  of  the  plan 
year  and  the  distribution  date  is  equal  to 
10  percent  of  the  income  or  loss 
allocable  to  excess  aggregate 
contributions  for  the  plan  year  (as 
calculated  under  paragraph  (e](3](ii)(B] 
of  this  section]  multiplied  by  the  number 
of  calendar  months  that  have  elapsed 
since  the  end  of  the  plan  year.  For 
purposes  of  determining  the  number  of 
calendar  months  that  have  elapsed 
under  the  safe  harbor  method,  a 


distribution  occurring  on  or  before  the 
fifteenth  day  of  the  month  will  be 
treated  as  having  been  made  on  the  last 
day  of  the  preceding  month,  and  a 
distribution  occurring  after  such 
fifteenth  day  will  be  treated  as  having 
been  made  on  the  first  day  of  the  next 
month. 

(D)  Allocable  income  for 
recharacterized  elective  contributions. 
The  income  allocable  to  excess 
aggregate  contributions  resulting  from 
the  recharacterization  of  elective 
contributions  shall  be  determined  and 
distributed  as  if  such  recharacterized 
elective  contributions  had  been 
distributed  as  excess  contributions. 

(E)  Special  rules  for  plan  years  which 
begin  in  1987.  For  plan  years  which 
begin  in  1987,  plan  sponsors  may  use 
any  reasonable  method  for  computing 
the  income  allocable  to  excess  aggregate 
contributions,  provided  that  such 
method  is  used  consistently  for  all 
participants  and  for  all  corrective 
distributions  under  a  plan  for  that  plan 
year.  The  closing  balance  method  is  a 
reasonable  method  for  this  purpose. 
Under  the  closing  balance  method,  the 
income  allocable  to  the  excess  aggregate 
contribution  is  equal  to  the  sum  of  (^) 
the  income  allocable  to  the  account 
containing  the  excess  aggregate 
contribution  for  the  applicable  year,  and 
[2)  the  income  allocable  to  such  accoimt 
for  the  gap  period,  multiplied  by  a 
fraction.  The  numerator  of  the  fraction  is 
the  excess  aggregate  contribution  and 
the  denominator  is  the  closing  balance 
(as  of  the  end  of  the  applicable  year)  of 
the  account  containing  the  excess 
aggregate  contribution.  The  closing 
balance  includes  income  for  the 
applicable  year.  A  method  will  not  be 
considered  unreasonable  if  gains  or 
losses  between  the  end  of  the  plan  year 
and  the  date  of  distribution  ("gap 
period")  are  not  taken  into  account. 

(iii)  Treatment  of  corrective 
distributions  as  employer  contributions. 
Excess  aggregate  contributions 
attributable  to  amounts  other  than 
employee  contributions,  including 
forfeited  matching  contributions,  shall 
be  treated  as  employer  contributions  for 
purposes  of  section  404  and  415  even  if 
distributed  from  the  plan. 

(iv)  No  employee  or  spousal  consent 
required.  A  distribution  of  excess 
aggregate  contributions  (and  income) 
may  be  made  under  the  terms  of  the 
plan  without  regard  to  any  notice  or 
consent  otherwise  required  under 
sections  411(a)(ll)  and  417. 

(v)  Tax  treatment.  A  corrective 
distribution  of  excess  aggregate 
contributions  (and  income)  imder  the 
terms  of  the  plan  is  includible  in  gross 


income  for  the  taxable  year  of  the 
employee  ending  with  or  within  the  plan 
year  for  which  the  excess  aggregate 
contributions  were  made  or,  if 
distributed  more  than  2*A  months  after 
the  plan  year  for  which  such  excess 
aggregate  contributions  were  made,  in 
the  taxable  year  of  the  employee  in 
which  distributed.  The  portion  of  such 
distribution  that  is  treated  as  an 
investment  in  the  contract  is  to  be 
determined  without  regard  to  any  plan 
contributions  other  than  those 
distributed  as  excess  aggregate 
contributions.  In  addition,  such  a 
corrective  distribution  of  excess 
aggregate  contributions  (and  income]  is 
not  subject  to  the  early  distribution  tax 
of  section  72(t]  and  is  not  treated  as  a 
distribution  for  purposes  of  applying  the 
excise  tax  under  section  4981A. 

(vi)  No  reduction  of  required 
minimum  distribution.  A  distribution  of 
excess  aggregate  contributions  (and 
income)  is  not  treated  as  a  distribution 
for  purposes  of  determining  whether  the 
plan  satisfied  the  minimum  distribution 
requirements  of  section  401(a)(9). 

(vii)  Partial  correction.  Any 
distribution  of  less  than  the  entire 
amount  of  excess  aggregate 
contributions  (and  income)  is  treated  as 
a  pro  rata  distribution  of  excess 
aggregate  contributions  and  income. 

(viii)  Method  of  distributing  excess 
aggregate  contributions.  Any 
distribution  or  forfeiture  of  excess 
aggregate  contributions  for  any  plan 
year  shall  be  made  on  the  basis  of  the 
respective  portions  of  such  amounts 
attributable  to  each  highly  compensated 
employee. 

(4)  Special  rules — (i)  Coordination 
with  correction  of  excess  contributions 
and  excess  deferrals.  The  determination 
of  the  amount  of  excess  aggregate 
contributions  with  respect  to  a  plan  year 
shall  be  made  after  determining  the 
excess  contributions,  if  any,  to  be 
treated  as  employee  contributions  due 
to  recharacterization  under  section 
401(k)  for  the  plan  year  of  the  plan 
subject  to  section  401  (k)  ending  with  the 
plan  year  of  the  plan  being  tested  imder 
section  401(m). 

(ii)  Coordination  with  section 
401(a)(4).  The  method  of  distributing 
excess  aggregate  contributions  provided 
in  the  plan  must  meet  the  requirements 
of  section  401(a)(4).  Thus,  a  plan  under 
which  employee  contributions  are 
distributed  under  this  paragraph  (e)  to 
highly  compensated  employees  to  the 
extent  needed  to  meet  the  requirements 
of  section  401(m)(2),  while  matching 
contributions  attributable  to  such 
employee  contributions  remain 
allocated  to  the  highly  compensated 
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employee^  aooourtt  tmjB  not  meet  the 
Fequi«6™eiitB'of«eo*on4OT(aJ(4).  A 
method  of  diatributing  access  a^cgate 
contributionB  wffl  not  be  considered 
discFiminatoiy  -solefly  -because,  in 
accordanoe  with  the  temis  of  the  plan, 
unmstched  employee  contribahonB  that 
exceedlfae  highest  rate  art  which 
employoe  oontrjbdtions  are -matched  are 
distributed 'before  matched  employee 
contributionB,  or  matching  contributions 
are  distributed  {orlorfeiteifl  prior  to 
employee -contributions.  See  fixanqiles 
(5)  and  (B)  in  paragr^h  (e)f6)  of  this 
section. 

(iii)  Correction  of  family  members. 
The  determination  and  correction  of 
excess  aggregate  contributions  of  a 
hi^ly  compensated  employee  whose 
actual  contribution  ratio  is  determined 
under  the  Tandly  aggregation  rules  of 
paragaph'ff)(lS)  is  accomplished  as 
follows:  H  the  actual  contribution  ratio 
of  the  highly  compensated  employee  is 
determined  under  paragraph 
ff){15)(ii»Hfl  of  this  section.  Hien  the 
actual  contribution  ratio  is  reduced  as 
required  under  paragraph  (e)(2)  of  this 
section  and  the  excess  aggregate 
contributionsfor  the  family  unit  shall  be 
allocated  among  the  family  members  in 
proportion  to  the  employee 
contributions  and  matching 
contributions  of  each  family  member 
that  are  oombined  to  determine  die 
actual  contribution  ratio.  If  the  actual 
contribiftion  ratio  of  the  highly 
compensated  employee  is  determined 
under  paragraph  (fl(13){iii)(25  of  this 
section,  ttien  the  actual  contribution 
ratio  is  reduced  as  required  under 
paragraph  (e)(2)  in  two  steps.  Fh^t.  the 
actual  contribution  ratio  is  reduced  as 
required  under  paragraph  (e)(2),  but  not 
betow  the  actual  contribution  ratio  of 
the  group  of  eligible  employees  who  are 
members  of  ihe  family  group  and  are  not 
highly  compensated  without  regard  to 
family  aggregation.  Excess  aggregate 
contributions  are  determined  by  taking 
into  account  the  contributions  of  the 
family  members  whose  contributions 
were  oonibined  to  determine  the  actual 
contribofion  relfio  of  the  highly 
compensated  employee  under  paragraph 
(f)(13)(iii)(7).  and  shall  "be  allocated 
among  sudh  fam%  members  in 
proportion  to-eadi  such  family  member's 
employee  contributionB  and  matching 
contributionB.  If  fuHher  reduction  of  the 
actual  contribution  ratio  is  required 
under  paragraph  (e  J(2),  excess  aggregate 
contributions  reaulthig  from  this 
reduction  are  determined  by  taking  into 
accomft  the  oentribntions  of  all  the 
eligible  ifamily  members  and  are 
allocated  among  such  family  members 
in  proportion  to  the  employee 


contributions  and  matching 
contributions  of  eachiamfly  member. 

(5)  Failure  to  correct  (i)  If  a  plan  does 
not  correct  excess  aggregate 
contributions  within  2\k  months  after 
the  close  of  the  plan  year  for  which  such 
excess  aggregate  contributions  are 
made,  the  en^ployer  will  be  lisible  Tor  a 
10  percent  excise  tax  on  (he  amount  of 
the  excess  aggregate  contributions.  See 
section  497B  and  5  54.4979-1.  Qualified 
noneflective  contributions  properly  taken 
into  account  under  paragraph  (b)(Z)  lor  a 
plan  year  may  permit  a  plan  to  avoid 
having  excesa .aggregate  contributions 
even  if  such  contributions  are  made 
after  the  dose  df  the  2V4  month  period. 

(ii)  If  excess  aggregate  contributions 
are  not  corrected  by  the  close  of  the 
plan  year  following  the  plan  year  for 
which  they  were  mada.  the  plan  will  fail 
to  meet  ihe  requirements  of  section 
401(a)(4)  for  the  plan  year  for  which  the 
excess  aggregate  oontributions  were 
made  and  aQ-subaequent  plan  years  in 
which  the  excess  aggregate 
contributions  remain  in  the  plan. 

(6)  Examples.  The  principles  of  this 
paragraph  may  be  illustrated  by  the 
following  examples.  Assume  in  each 
example  that  no  income  or  loss  is 
allocable  to  matching  contributions, 
employee  contributions  or  elective 
contribufrans. 

Examphs  (1).  Employer  A  maintains  a  thrift 
plan  under  nviiich  the  actual  contribution 
percentage  fornonfaighly  compensated 
employees  is  four  peraent.  A  does  not 
maintain  a  plan  that  includes  a  oasb  or 
deferred  anangement.  The  three  highly 
compensated  einployees  who  participated 
have  the  foUowiog  actual  contribution 
percentages: 


Employe* 
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sabon 

Maichms 
and 
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Hon 
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100.000 

90,00 

75,000 

10.000 
6.300 
3.750 

10 
7 

C 

S 

Avoftga 

7.33 

The  maximum  amount  of  matching  and 
employee  contributionB  permitted  on  l>tihalf 
of  A.  B.  and 'C  is  deteimined  by  reducing 
contributions  in  order  of  actual  contribiJitian 
percentages  beginning  with  the  highest  of 
such  actual  contribution  percentages.  Thus 
As  contribution  is  first  reduced  to $7000  or 
7.0  percent.  Because  the  actual  contribution 
percentage  after  this  reduction  is  still  €.33%, 
the  contributions  allocsrted  to  A  and  B  must 
be  reduced  Id  6.5%.  This  reauhs  in  an  actual 
contribution  percentage  of  six  percent,  which 
meets  the  200  percent/2  percentage  point  test. 
The  excess  aggregate  contributions  for  A  and 
B  are  $3,^00  and  $(50  respectively. 


Exarnple  (Z).  Employee  A  is  the  sole  highly 
compensated  participant  incash  or  deferred 
arrangemento  maintained 'by  unrelated 
employers  X  and  Y.  Plan  X  provides  a  fully 
vested  50K  matching  oontribilfion.'Both  plans 
use  the  calendar  year  as  the  plan  year.  Plan  X 
comets  exceM  contributions  \^ 
racharaoteriuition.  For  the  1886  plan  year. 
A's  compensation  from  employer  X  is  $58,333 
andJiis  elective  contributions  .under  the  X 
planus  ^000.  A  made  an  elective 
contribution  of  $1000  under  plan  Y.  The 
actuall  deferral  ratios  and  percentages  and 
actual  contribution  ratios  andperrrentages  of 
A  and  other  employees  under  plan  X  ore 
shown  below: 
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In  )anuary,  A  requests  and  receives  a 
distribution  of  the  VlOOO  CMoess  deferral  from 
plan  X.  This  does  not  nduoe  the  amount 
taken  into  account  in  determining  A's  actual 
deferral  ratio  under  plan  X.  In  February, 
employer  X  determines  that  A'«  actual 
de&erral  ratio  must  be  reduced  to  10%,  or 
$5833.  which  requires  a  recharacterization  of 
$1167.  The  amoimt  required  to  be 
recharacterized  is  reduced  by  the  $1000 
previously  distributed  as  an  excess  deferral. 
The^57  reoharacteriaed  as  an  employee 
contribution  causes  A^iactual  contribution 
ratio  to  exceed  the  pemntted  maiunmm  and 
fequires  a  distribution  of:$167.  This 
distribution  may  be  made  from  matching 
contributions,  from  unmatched  employee 
contributions  orpro  satalrom  employee  and 
matching  contributions. 

Example  (3).  Same  aa  Example  (2).  except 
that  A  does  not  request  a  distribution  of 
excess  deferrals  until  March.  In  this  case 
Employer  X  would  have  already 
recharaateriaed  $1167  as  employee 
contributions,  thus  requiring  a  distribution  of 
$1167  in  excess  aggregate  oontributions. 
Because  the  amount  retiharacteriaed  exceeds 
the  amount  of  excess  deferrals  and  will  be 
distributed  as  an  excess  aggregate 
contribution,  no  further  amounts  can  or  need 
be  distributed. 

Example  (4).  For  the  1989  plan  year, 
employee  B  defers  $7000  underplan  C  and 
$1000  under  plan  D.  Plans  C  and  D  are 
maintained  by  unrelated  employers;  both 
plans  C  and  D  have  a  calendar  year  plan 
year.  Plan  C  provides  a  100  percent  matching 
contribution  and  does  not  take  elective 
contributions  into  account  under  section 
401(m)  or  take  matching  contributions  into 
account  under  section  40I(k).  B  timely 
requests  and  receives  a  distribution  of  the 
$1000  excess  deferral  from  plan  C.  Employer 
C  subsei)uently  determines  that  employee  B 
has  an  excess  contribution  of  1600.  and  an 
excess  aggregate  contribution  of  $600.  The 
plan  provides  that  such  excess  amounts  are 
corrected  by  distribution.  No  distribution  is 
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required  or  permitfed  to  correct  the  excess 
contribution  because  SlOOO  has  been 
distribtrted  from  this  pten  as  excess  deferrals. 
The  distribution  required  to  correct  the 
excess  aggregate  contribution  is  $600.  If  B 
had  corrected  tbe  excess  deferrals  of  $1,000 
by  withdrawing  $1,000  froDi  plan  D.  the 
employer  would  have  had  to  correct  the  $600 
excess  corttrrtmtion  in  Ban  C  by  distributing 
S600  fron  Plan  C  and  the  9600  of  excess 
aggregate  oontribotions  n  plan  C  distributing 
an  a<klitioml«aaD  fron  FUn  C. 

Example  (51  Employee  A  is  the  sole  highly 
compensated  employee  in  a  thrift  plan  under 
which  tbe  employer  jnatches  100  percent  of 
the  first  four  percent  of  employee 
contributions.  Por  (he  1B88  plan  year,  A  has 
compensation  of  $100,000.  A  makes  an 
employee  contribution  of  $8,000.  or  six 
percent  and  receives  a  for  percent  matching 
contnbation<if9<,oeo.Thi8,  A's  actual 
contribotion  ratio  (ACR)  is  ten  percent.  The 
actual  contributian  percentage  for  the  non- 
highly  ounpensaled  employees  if  four 
percent,  and  the  employer  determines  that 
A's  ACR  must  be  reduced  to  six  percent  to 
comply  with  the  rules  of  section  401(m).  In 
this  case,  the  plan  satisfies  the  requirements 
of  this  paragraph  if  it  distributes  the 
unmatched  employee  contributions  ($2,000] 
plus  $1,000  of  matched  employee 
contributions  with  its  $1,000  of  matching 
contributionsw  leaving  three  percent  in 
employee  contributions  and  three  percent  in 
matching  contributions  for  an  ACR  of  six 
percent.  Tlie  plan  could  instead  have 
distributed  all  matching  contributions.  The 
plan  would  fail  to  meet  the  requirements  of 
this  paragraph  if  it  distributed  $4,000  (four 
percent]  of  A's  employee  contributions  and 
none  of  A's  matching  contributions. 

Example  (B).  Employee  B  is  the  sole  highly 
compensated  enployee  in  a  thrift  plan  under 
which  the  employer  matches  100  percent  of 
the  first  two  percent  of  employee  contribution 
and  50  percent  of  the  next  four  percent  of 
employee  contributions.  For  the  1988  plan 
year.  B  has  compensation  of  $100.00a  B 
makes  an  employee  contribution  of  $7,000.  or 
seven  percent,  and  receives  a  four  percent 
matching  contribution  of  $4,000.  Thus,  B's 
ACS  is  eleven  percent  The  actual 
conta-finjtiaD  percentages  for  the  non-highly 
compensated  employees  is  five  percent,  and 
the  employer  determines  that  B's  ACR  must 
be  reduced  to  seven  percent  to  comply  with 
the  rules  of  seotion  401(m].  In  this  case,  tbe 
plan  satisfies  the  requirements  of  this 
paragraph  if  it  distributes  the  unmatched 
employee  contributions  of  $1  AX),  and  $2,000 
of  matched  employee  contributions  with  their 
accompanying  matches  of  $1,000.  This  would 
leave  B  with  four  percent  employee 
contributions,  and  three  percent  matching 
contributions,  for  an  ACR  of  seven  percent 
The  plan  could  instead  distribute  all 
matching  contributions.  The  plan  would  fail 
to  meet  the  requirements  of  this  paragraph  if 
it  distributed  $4,000  (four  percent]  of  B's 
employee  comributions  and  none  of  B's 
matdung  contributions. 

(f)  Definitions.  The  following  is  a  list 
of  teims  and  definitions  to  be  used  for 
purposes  of  section  401(m),  this  section, 
and  §  1.401(m)-2. 


(1)  Employee.  The  term  "employee" 
means  an  individual  who  performs 
services  for  the  employer  and  who  is 
either  a  common  law  employee  of  the 
employer  or  a  self-employed  individual 
treated  as  an  employee  pursuant  to 
section  401(c)(1).  Tlw  tenn  "employee" 
also  includes  a  leased  employee  who  Is 
treated  as  an  employee  of  the  employer- 
recipient  pursuant  to  the  provisions  of 
section  414(n)(2)  or  414(o)(2)  (other  than 
individuals  covered  by  a  plan  described 
in  section  414[n)(5]).  Individuals  that  an 
employer  treats  as  leased  employees 
under  section  414(n),  pursuant  to  the 
requirements  of  section  414(o),  are 
considered  to  be  leased  employees  for 
purposes  of  this  rule. 

(2)  Employer.  The  term  "employer" 
means  the  employer  maintaining  the 
plan  and  those  employers  required  to  be 
aggregated  with  such  employer  under 
sections  414(b),  (c),  (m),  or  (o). 

(3)  Eligible  employee — (i)  In  general. 
The  term  "eligible  employee"  means  an 
employee  who  is  directly  or  indirectly 
eligible  to  make  an  employee 
contribution  or  to  receive  an  allocation 
of  matching  contributions  (including 
matching  contributions  derived  from 
forfeitures)  under  the  plan  for  a  plan 
year.  For  example,  if  an  employee  must 
perform  certain  acts  in  order  to  be 
eligible  to  make  an  employee 
contribution  for  a  plan  year,  such 
employee  is  an  eligible  employee  for 
such  plan  year  without  regard  to 
whether  the  employee  performs  such 
acts.  An  employee  is  an  eligible 
employee  if  he  is  unable  to  make  an 
employee  contribution  or  to  receive  an 
allocation  of  matching  contributions 
merely  because  his  compensation  is  less 
than  a  stated  dollar  amount.  An 
employee  who  would  be  eligible  to 
make  employee  contributions  but  for  a 
suspension  due  to  a  distribution,  a  loan, 
or  an  election  not  to  participate  in  the 
plan,  will  not  fail  to  be  an  eligible 
employee  for  purposes  of  section  401(m) 
for  a  plan  year  merely  because  the 
employee  may  not  make  an  employee 
contribution  or  receive  an  allocation  of 
matching  contributions  by  reason  of 
such  suspension.  Finally,  an  employee 
will  not  fail  to  be  an  eligible  employee 
merely  because  the  employee  may 
receive  no  additional  annual  additions 
because  of  section  415(c)(1)  or  415(e). 

(ii)  Certain  one-time  elections.  An 
employee  is  not  an  eligible  employee 
merely  because  such  employee,  upon 
commencing  employment  with  the 
employer  or  upon  the  employee's  first 
becoming  eligible  under  any  plan,  is 
given  the  one-time  opportunity  to  elect, 
and  such  employee  did  in  fact  elect,  not 
to  be  eligible  to  make  employee 
contributions  or  to  receive  allocations  of 


matching  contributions  under  such  plan 
or  any  other  plan  maintained  by  the 
employer  (including  plans  not  yet 
established)  for  the  duration  of  the 
employee's  employment  with  tbe 
employer. 

(4)  Highly  compensated  employee. 
The  term  "highly  compensated 
employee"  has  the  meaning  set  forth  in 
section  414(q). 

(5)  Elective  contribution.  The  term 
"elective  contribution"  has  the  meaning 
set  forth  in  §  1.401(k)-l(g)(4). 

(6)  NonelecUve  contribution.  The  term 
"nonelective  contribution"  has  the 
meaning  set  forth  in  S  1.401(k)-l{g)(5). 

(7)  Employee  contributions.  The  term 
"employee  contributions"  means  any 
contributions  to  the  plan  that  are 
designated  or  treated  at  the  time  of 
deferral  or  contribution  as  after-tax 
employee  contributions  (e.g.,  by 
reporting  the  contributions  as  taxable 
income  subject  to  applicable 
withholding  requirements)  and  are 
allocated  to  a  separate  account  to  which 
the  attributable  earnings  and  losses  are 
allocated  See  { 1.401  (k)-l(a)(2)(ii).  Such 
term  includes — 

(i)  Employee  contributions  to  the 
defined  contribution  portion  of  a  plan 
described  in  section  414(k), 

(ii)  Employee  contributions  to  a 
qualified  cost-of-living  arrangement 
described  in  section  415(k)(2)(B), 

(iii)  Employee  contributions  applied  to 
the  purchase  of  whole  life  insurance 
protection  or  siuvivor  benefit  protection 
under  a  defined  contribution  plan. 

(iv)  Amounts  attributable  to  excess 
contributions  within  the  meaning  of 
section  401{k)(8)(B)  which  are 
recharacterized  as  employee 
contributions,  and 

(v)  Employee  contributions  to  a 
contract  described  in  section  403(b}. 
Such  term  does  not  include  repayment 
of  loans  or  buy-backs  of  beneHts 
described  in  section  411(a)(7)(C)  or 
employee  contributions  which  are 
transferred  to  a  plan.  For  purposes  of 
this  paragraph  (f).  employee 
contributions  described  in  paragraph 
(f)(7)(ii)  of  this  section  shall  be  deemed 
contributed  to  a  defined  contribution 
plan. 

(8)  Matching  contribution.  The  term 
"matching  contribution"  means — 

(i)  Any  employer  contribution  made  to 
a  plan  on  account  of  an  employee 
contribution  to  a  plan  maintained  by  the 
employer 

(ii)  Any  employer  contribution  made 
to  a  plan  on  account  of  an  elective 
contribution  to  a  plan  maintained  by  the 
employer  and 

(iii)  Any  forfeiture  allocated  on  the 
basis  of  employee  contributions. 
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matching  contributions,  or  elective 
contributions. 

For  purposes  of  paragraphs  (f)(8]  (i]  and 
(ii)  of  this  section,  whether  an  employer 
contribution  is  made  on  account  of  an 
employee  contribution  or  an  elective 
contribution  will  be  determined  on  the 
basis  of  all  relevant  facts  and 
circumstances,  including  the 
relationship  between  the  employer 
contribution  and  employee  actions 
outside  the  plan.  Thus,  for  example,  an 
employer  contribution  made  to  a  plan  on 
account  of  contributions  made  by  an 
employee  under  an  employer-sponsored 
savings  arrangement  that  are  not  held  in 
a  plan  that  is  intended  to  be  a  qualified 
plan  shall  not  constitute  a  matching 
contribution.  Notwithstanding  the 
foregoing,  for  plan  years  beginning 
before  January  1, 1989,  an  employer  may 
elect  to  take  into  account  as  matching 
contributions,  contributions  made  to  a 
plan  pursuant  to  an  arrangement  under 
which  the  employer  makes  contributions 
to  the  plan  on  account  of  either 
employee  contributions  to  the  plan  or 
contributions  made  by  an  employee  to 
an  employer-sponsored  savings 
arrangement  that  are  not  held  in  the 
plan,  provided  that  such  arrangement 
was  in  effect  prior  to  August  8, 1988. 
For  plan  years  which  begin  after 
December  31, 1988,  a  contribution  and/ 
or  allocation  that  is  used  to  meet  the 
minimum  contribution  or  benefit 
requirement  of  section  416,  is  not  treated 
as  made  on  account  of  an  employee  or 
elective  contribution  and  therefore  is  not 
a  matching  contribution. 

(9)  Qualified  nonelective 
contributions.  The  term  "qualified 
nonelective  contributions"  has  the 
meaning  set  forth  in  S  1.401(k}-l(g)(7)(ii). 

(10)  Excess  deferrals.— The  term 
"excess  deferrals"  has  the  meaning  set 
forth  in  §  1.402(g}-l(b)(2). 

(11)  Excess  contributions.  The  term 
"excess  contributions"  has  the  meaning 
set  forth  in  §  1.401(k}-l(g)(13). 

(12)  Excess  aggregate  contributions.— 
The  term  "excess  aggregate 
contributions"  means,  with  respect  to 
any  plan  year,  the  excess  of  the 
aggregate  amount  of  the  matching 
contributions  and  employee 
contributions  (and  any  qualified 
nonelective  contribution  or  elective 
deferrals  taken  into  account  in 
computing  the  contribution  percentage) 
actually  made  on  behalf  of  highly 
compensated  employees  for  such  plan 
year,  over  the  maximum  amount  of  such 
contributions  permitted  under  the 
limitations  of  section  401(m)(2)(A).  The 
amount  of  excess  aggregate 
contributions  for  each  highly 
compensated  employee  is  determined  by 


using  the  method  described  in  paragraph 
(e)(2)  of  this  section.  For  purposes  of  this 
defmition,  qualified  matching 
contributions  treated  as  elective 
contributions  in  accordance  with 
S  1.401(k)-l(b)(3)  shall  be  disregarded. 

(13)  Actual  contribution  percentage — 
(i)  In  general  The  term  "actual 
contribution  percentage"  means  the 
average  of  the  actual  contribution  ratios 
(calculated  separately  for  each 
employee  in  a  specified  group)  of  the 
sum  of — 

(A)  The  matching  contributions 

(B)  The  employee  contributions, 

(C)  The  qualified  nonelective 
contributions  taken  into  account  under 
paragraph  (f)(2)  of  this  section,  and 

(D)  The  elective  contributions  taken 
into  account  under  paragraph  (f)(1)  of 
this  section, 

for  each  plan  year,  divided  by  the 
employee's  compensation  for  such  plan 
year.  For  plan  years  which  begin  after 
December  31, 1988,  or  such  later  date 
provided  in  paragraph  (g)  of  this  section, 
such  actual  contribution  ratios  and  the 
actual  contribution  percentage  for  each 
group  shall  be  calculated  to  the  nearest 
one-hundredth  of  one  percent.  Matching 
contributions  treated  as  elective 
contributions  shall  be  taken  into 
account  only  as  provided  in  §  1.401(k)- 
1(b)(3). 

(ii)  Highly  compensated  employees.  In 
the  case  of  a  highly  compensated 
employee  who  is  eligible  to  participate 
in  two  or  more  plans  of  an  employer  to 
which  matching  contributions,  employee 
contributions,  or  both,  are  made,  all 
such  contributions  on  behalf  of  such 
highly  compensated  employee  must  be 
aggregated  for  purposes  of  determining 
such  employee's  actual  contribution 
ratio. 

(iii)  Aggregation  of  family  members. 
(A)  For  plan  years  beginning  after 
December  31, 1986,  or  such  later  date 
provided  in  paragraph  (h)  of  this  section, 
if  an  eligible  highly  compensated 
employee  is  subject  to  the  family 
aggregation  rules  of  section  414(q)(e) 
because  such  employee  is  either  a  five- 
percent  owner  or  one  of  the  ten  most 
highly  compensated  employees,  the 
combined  actual  contribution  ratio  for 
the  family  group  (which  is  treated  as  one 
highly  compensated  employee)  shall  be 
the  greater  of: 

(7)  The  actual  contribution  ratio 
determined  by  combining  the  employee 
contributions,  matching  contributions  of 
all  the  eligible  family  members  who  are 
highly  compensated  without  regard  to 
family  aggregation,  and  [2]  The  actual 
contribution  ratio  determined  by 
combining  the  employee  contributions, 
compensation,  matching  contributions 


and  amounts  treated  as  matching 
contributions  of  all  the  eligible  family 
members. 

If  the  amount  determined  under 
paragraph  (f)(13)(iii)(A)  [1]  of  this 
section  exceeds  the  amount  determined 
under  paragraph  (f)(13)(iii)(A)  [2]  of  this 
section,  then  it  may  be  necessary,  for 
purposes  of  correcting  excess  aggregate 
contributions  of  the  family  members 
under  paragraph  (e)(4)(iii)  of  this 
section,  to  calculate  an  actual 
contribution  ratio  for  the  group  of 
eligible  family  members  who  are  not 
highly  compensated  without  regard  to 
family  aggregation.  This  actual 
contribution  ratio  is  determined  by 
combining  the  employee  contibutions, 
compensation,  matching  contributions 
and  amounts  treated  as  matching 
contributions  of  all  such  employees. 

(B)  The  employee  contributions, 
matching  contributions  compensation, 
and  amounts  treated  as  matching 
contributions  of  all  family  members  are 
disregarded  for  purposes  of  determining 
the  actual  contribution  percentage  for 
the  group  of  highly  compensated 
employees,  and  the  group  of  nonhighly 
compensated  employees,  except  to  the 
extent  taken  into  account  in  paragraph 
(f){13)(iii)(A)  of  this  section. 

(C)  If  an  employee  is  required  to  be 
aggregated  as  a  member  of  more  than 
one  family  group  in  a  plan,  all  eligible 
employees  who  are  members  of  those 
family  groups  that  include  that 
employee  are  aggregated  as  one  family 
group  in  accordance  with  paragraphs 
(f)(13)(iii)  (A)  and  (B)  of  this  section. 

(14)  Compensation.  The  term 
"compensation"  has  the  meaning  given 
such  term  by  section  414(s).  For  plan 
years  beginning  after  December  31, 1988, 
or  on  or  after  the  later  date  provided 
under  paragraph  (g)  of  this  section,  the 
applicable  period  under  section  414(8) 
for  purposes  of  applying  this  section  is 
the  plan  year  for  which  a  determination 
under  paragraph  (b)  is  being  made. 
Thus,  in  the  case  of  an  employee  who 
begins,  resumes,  or  ceases  to  be  eligible 
to  make  employee  contributions  or  to 
receive  allocations  of  matching 
contributions  during  a  plan  year,  the 
amount  of  compensation  received  by  the 
employee  during  the  entire  plan  year 
shall  be  taken  into  account  for  such  plan 
year.  Also  for  such  plan  years,  in 
computing  the  actual  contribution  ratio 
for  an  employee  for  the  first  plan  year  of 
the  plan,  the  amount  of  compensation 
received  by  such  employee  during  the 
entire  12-month  period  ending  on  the 
close  of  such  plan  year  shall  be  taken 
into  account 

(g)  Effective  dates. — (1)  Except  as 
provided  in  paragraphs  (g)(2),  (g)(3), 
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(SM^).  and  (gHS).  or  as  apecifically 
provided  otherwi»e  in  tbis  section,  this 
section  is  effective  for  plan  years  which 
begin  after  December  31, 1SB6. 

(2)  In  liie  case  of  a  plan  maintained 
pursuant  to  ooe  or  more  collective 
bargainiag  agreements  between 
employee  repieaeatatives  and  one  or 
more  employers  ratified  before  March  1, 
1966,  this  section  shall  not  apply  to 
years  beginning  before  the  earlier  of — 

(i)  fanuary  1, 1988.  or, 

(ii)  The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  thereof  after  February 
28, 1986). 

(3)  In  the  case  of  an  annuity  contract 
(not  maintained  pursuant  to  a  coUectiTe 
bargaining  agreement)  under  section 
403(b)  of  the  Interrtal  Revenue  Code  of 
1986,  this  section  shall  apply  to  plan 
years  beginniRg  after  Oceember  31, 1968. 

(4)  In  tibe  case  of  an  annuity  contract 
described  in  section  403(b)  (maintained 
pursaant  to  a  ooBective  bargainii\g 
agreement  descry>ed  in  paragraph  (g)(2) 
of  this  section)  liiis  section  shall  not 
apply  to  years  beginning  before  the 
earlier  of 

(i)  The  later  of— 

(A)  January  1, 1868.  or 

(B)  The  date  determined  under 
paragraph  (g)(2)(ii]  of  this  section,  or 

(ii)  January  1, 1991. 

(5)(i)  Except  as  provided  in  paragraph 
(g](5)(ii]  of  this  section,  in  the  case  of  a 
plan  maintained  by  a  state  or  local 
government,  the  provisions  of  this 
section  shall  apply  for  plan  years  which 
begin  after  December  31, 1988. 

(ii)  In  the  case  of  a  plan  maintained 
pursuant  to  one  or  more  collective 
bargaining  agreements  between 
employee  representatives  and  state  or 
local  governments,  this  section  shall  not 
apply  to  plan  years  beginning  before  the 
earlier  of — 

(A)  The  later  of — 

[1)  January  1, 1989,  or 

[2]  The  date  on  which  the  last  such 
collective  bargaining  agreement 
terminates  (determined  without  regard 
to  any  extension  thereof  after  February 
28. 1986).  or 

(B)  January  1, 1991. 

Par.  12.  There  is  inserted  after 
1 1.401(m)-l  the  following  new  section: 

§  1 .40 1  (m>-2.    Multiple  use  of  aMMiuthre 
limitation. 

(a)  In  general.  The  rules  in  this  secion 
prevent  the  multiple  use  of  the 
alternative  methods  of  compliance  with 
sections  401  (k)  and  (m)  contained  in 
section  401(k)(3nA)(iiKlI)  and 
401(m)(2)(A)(ii)  respectiveiy.  Paragraph 
(b)  of  this  section  discoaaes  the  scope  of 
this  section  and  contains  the  general 


rule  for  determination  of  a  multiple  use 
of  the  alternative  limitation.  Paragraph 
(c)  of  ^is  section  contains  rules  for  the 
correction  of  multiple  use. 

(b)  General  rale  for  determination  of 
multiple  use — (1)  In  general.  Multiple 
use  of  the  alternative  Umitation  occurs  if 
both  of  the  conditionB  of  this  paragraph 
(bKl)  are  satisfied. 

[{)  One  or  more  highly  compensated 
employees  of  the  employer  or  a  related 
employer  (within  the  meaning  of  section 
414  (b),  (c),  (m),  or  (o))  are  eligible  both 
in  a  cash  or  deferred  arrangement 
subfect  to  section  401(k)  and  in  a  plan 
maintained  by  such  employer  subject  to 
section  401(m]. 

(ii)  The  sum  of  the  actual  deferral 
percentage  of  the  entire  group  of  eligible 
highly  compensated  employees  under 
such  arrangement  subject  to  section 
401(k)  and  the  actual  contribution 
percentage  of  the  entire  group  of  eligible 
highly  compensated  employees  under 
such  plan  subject  to  section  401(m] 
exceeds  the  aggregate  limit  of  paragraph 
(b)(3)  of  this  section. 
The  actual  deferral  percentage  and 
actual  contribution  percentage  of  the 
group  of  etigible  hi^ly  compensated 
employees  shall  be  determined  after  use 
of  qualified  nonelective  contributions 
and  qualified  matching  contributions  to 
meet  the  requirements  of  section 
401(k)(3KA)(ii)  and  after  use  of  qualified 
nonelective  contributions  and  elective 
contributions  to  meet  the  requirements 
of  section  401(m}(2)(A).  provided  that 
the  use  of  elective  contributions  to  meet 
the  requirements  of  section  401(m)(2)(A) 
is  limited  to  the  amount  necessary  to 
meet  the  requirements  of  section 
401(m)(2)(A)(ii).  The  actual  deferral 
percentage  and  actual  contribution 
percentage  of  the  group  of  eligible  highly 
compensated  employees  shall  be 
determined  after  any  corrective 
distribution  of  excess  deferrals,  excess 
contributions,  or  excess  aggregate 
contributions  and  after  any 
recharacterization  of  excess 
contributions  required  without  reg€utl  to 
this  section.  Only  plans  and 
arrangements  maintained  by  the  same 
employer  or  a  related  employer  (within 
the  meaning  of  section  414  (b),  (c).  (m). 
or  (o))  are  taken  into  account  under  this 
paragraph  (b)(1).  If  the  employer 
maintains  two  or  more  cash  or  deferred 
arrangements  subject  to  section  401(k) 
which  are  not  aggregated  pursuant  to 
§  1.401tk)-l(b)(5),  multiple  use  shall  be 
tested  separately  with  respect  to  each 
such  arrangement  subject  to  section 
401(k)  and  each  plan  or  aggregate  group 
of  plans  subject  to  section  401(m) 
mainlAined  by  tire  employer.  Similarly,  if 
the  enqrioyer  maintains  two  or  more 


plans  subject  to  section  401(m)  which 
are  not  aggregated  pursuant  to 
§  1.401(m)-l(b)(4).  multiple  use  shall  be 
tested  separately  with  respect  to  each 
sum  plan  subject  to  section  401  (m)  and 
each  arrangement  or  aggregated  group 
of  arrangements  subject  to  section 
401  (k)  maintained  by  the  employer. 

(2)  Alternative  limitation.  For 
purposes  of  this  section,  the  term 
"alternative  limitation"  means  the 
alternative  methods  of  compliance  with 
sections  401  (k)  and  (m)  contained  in 
sections  401{k){3)(AXii){I)  and 
401(m)(2){A}i[ii)  respectively. 

(3)  Aggregate  limit — (i)  In  general.  For 
purposes  of  diis  section,  the  aggregate 
limit  is  the  sum  of. 

(A)  125  percent  of  the  greater  of  {1]  tiie 
actual  deferral  percentage  of  the  group 
of  non-hi^y  compensated  employees 
eligible  under  the  arrangement  subject 
to  section  401(k)  for  die  plan  year,  or  {2) 
the  actual  contribution  percentage  of  the 
group  of  non-hi^ly  compensated 
employees  ehgiMe  under  the  plan 
subject  to  section  401(m)  for  the  plan 
year  beginning  with  or  within  the  plan 
year  of  the  arrangement  subject  to 
section  401{k),  and 

(B)  Two  plus  the  lesser  of  paragraph 
(b)t3)(i)(A)  (?)  or  [2)  above.  In  no  event, 
however,  shall  this  amount  exceed  200 
percent  of  the  lesser  of  paragraph 
(b)(3)(i)(A)  (7)  or  [2)  above. 

(ii)  Examples.  The  preceding  rule  may 
be  illustrated  by  the  following  examples. 

Example  (1).  Assume  that  employer  G 
maintains  a  plan  that  contain!  a  cash  or 
deferred  arrangement  under  which  the  actual 
deferral  percentage  of  highly  compensated 
and  non-highly  compensated  employees  are 
5.5  and  four  percent  respectively.  The  plan 
also  permits  employee  contributions,  and  the 
actual  contribution  percentages  for  the  two 
groups  are  4.2  and  three  percent  respectively. 
The  multiple  use  of  the  alternative  limitation 
is  tested  as  follows: 

(1)  Greater  of  actual  deferral 

percentage  or  actual  contribution 
percentage  for  non-highly 
compensated  employees.  40 

(2)  125  percent  of  (1)  5.0 

(3)  L«sser  of  actual  deferral  percentage 

or  actual  contribution  percentage 
for  non-highly  compensated 
employees  3.0 

(4)  (3)  plus  two  percentage  points  5.0 

(5)  Aggregate  limit  ((2)-t-(4))  10.0 

In  this  case,  the  sum  of  the  actual  deferral 
percentage  and  the  actual  contribution 
percentage  of  highly  compensated  employees 
is  9.70,  which  is  less  than  the  aggregate  limit 
Therefore,  diere  is  no  multiple  use  of  the 
alternative  limitation. 

Example  (2).  Employer  F  maintains  a  plan 
subject  to  section  401(k]  «vith  ■  plan  year 
beginning  January  1,  and  a  plan  subject  to 
section  40l(m)  with  a  plan  year  beginning 
July  1.  The  plan  subject  to  section  40tfk)  dees 
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not  correct  excess  contributions  by 
recharacterization.  The  flrst  actual  deferral 
percentage  taken  into  account  is  that  for  the 
plan  year  that  begins  January  1, 1989.  The 
Hrst  actual  contribution  percentage  taken  into 
account  is  that  for  the  plan  year  beginning 
fuly  1, 1989. 

(c)  Correction  of  multiple  use — (1)  In 
general.  If  a  multiple  use  of  the 
alternative  limitation  occurs  with 
respect  to  two  or  more  plans  or 
arrangements  maintained  by  an 
employer,  such  multiple  use  shall  be 
corrected  by  reducing  the  actual  deferral 
percentage  or  actual  contribution 
percentage  of  highly  compensated 
employees  in  the  manner  described  in 
paragraph  (c)(3]  of  this  section. 

(2)  Treatment  of  required  reduction. 
The  required  reduction  shall  be  treated 
as  an  excess  contribution  under  the 
arrangment  subject  to  section  401  (k)  or 
excess  aggregate  contribution  under  the 
plan  subject  to  section  401(m).  However, 
if  an  excess  contribution  arising  under 
this  section  is  recharacterized  as  an 
employee  contribution,  such 
recharacterized  amount  shall  be  treated 
as  an  excess  aggregate  contribution. 

(3)  Required  reduction.  The  amount  of 
the  reduction  to  the  actual  deferral 
percentage  of  the  entire  group  of  highly 
compensated  employees  eligible  in  the 
arrangement  subject  to  section  401  (k) 
shall  be  calculated  in  the  manner 
described  in  {  1.401(k)-l(f){lKJJ)  or  the 
amount  of  the  reduction  to  the  actual 
contribution  percentage  of  the  entire 
group  of  highly  compensated  employees 
eligible  in  the  plan  subject  to  section 
401{m)  shall  be  calculated  in  the  maimer 
described  in  §  1.401(m)-l(b)(6)(ii).  as 
designated  in  the  plan,  so  that  there  is 
no  multiple  use  of  the  alternative 
limitation.  The  employer  may  elect  to 
reduce  the  actual  deferral  ratios  or  the 
actual  contribution  ratios,  as  designated 
in  the  plan,  either  for  all  highly 
compensated  employees  under  the  plan 
and/or  arrangements  subject  to 
reduction  or  for  only  those  highly 
compensated  employees  who  are 
eligible  in  both  the  arrangment  subject 
to  section  401(k)  and  the  plan  subject  to 
section  401(mj. 

(4)  Examples.  The  principles  of  this 
paragraph  may  be  illustrated  by  the 
following  examples.  In  all  cases,  the 
employer  maintains  both  an 
arrangement  subject  to  section  401(k) 
and  a  plan  subject  to  section  401(m). 
Assume  that  there  is  no  income  or  loss 
allocable  to  the  elective  contributions, 
matching  contributions  or  employee 
contributions. 

Example  (1).  All  employees  of  employer  Q 
are  eligible  in  both  an  arrangement  subject  to 
section  401(k]  and  a  plan  subject  to  section 
401(m).  Both  plans  have  a  calendar  plan  year. 


The  employer  designation  provides  that 
multiple  use  of  the  alternative  limitation  will 
be  corrected  in  the  plan  subject  to  section 
401(m)  and  that  any  required  reduction  in 
actual  contribution  ratios  will  apply  only  to 
employees  eligible  to  participate  in  both 
arrangements.  Employees  X  and  Y  are  highly 
compensated.  Each  received  compensation  of 
$100,000,  deferred  S6,000,  received  a  $3000 
matching  contribution,  and  made  employee 
contributions  of  $3000.  Actual  deferral  and 
contribution  percentages  under  the 
arrangement  and  plan  for  the  1989  plan  year 
are  shown  below.  No  excess  deferrals,  excess 
contributions,  or  excess  aggregate 
contributions  have  yet  been  required  to  be 
distributed  or  recharacterized  under  the  plan. 


1 

Actual 
deferred 
percent- 
age 

Actual 
contribu- 
tion 
percent- 
age 

Higtily  compensated 

Nonhighty  compensated 

6 

4 

6 

4 

The  aggregate  limit  and  amount 
required  to  be  corrected  are  determined 
as  follows: 

Step  1:  Determination  of  aggregate  limit 

(1)  Greater  of  actual  deferral  percentage  or 
actual  contribution  percentage  for 
nonhighly  compensated  employees— 4% 

(2)  125  percent  of  (1>— 5% 

(3)  Lesser  of  actual  deferral  percentage  or 
actual  contribution  percentage  for 
nonhighly  compensated  employees — 4% 

(4)  (3)  plus  two  percentage  points — 6% 

(5)  Aggregate  limit  ((2)  -f  (4))— H* 

Step  2:  Calculation  of  correction  amount 

(6)  Actual  deferral  percentage  of  highly 
compensated — 6% 

(7)  Maximum  permitted  actual  contribution 
percentage  of  highly  compensated  ((5)- 
(6)}— 5% 

(8)  Amount  taken  into  account  in  determining 
actual  contribution  percentage  of  highly 
compensated  employee  X — $6,000 

(9)  Maximum  amount  permitted  without  use 
of  alternative  limitation  ((7)  x 
compensation  of  employee  X) — $5,000 

(10)  Excess  aggregate  contribution  ((8)  - 
(9))— $1,000 

A  similar  correction  must  be  made  for 
employee  Y. 

Example  (2).  Same  as  (1),  but  the  plan 
corrects  the  multiple  use  in  the  arrangement 
subject  to  section  401(k)  and  provides  that 
excess  contributions  are  recharacterized.  In 
this  case,  the  aggregate  limit  for  the  plans 
will  be  eleven  percent.  Similarly,  the  excess 
contribution  for  employees  X  and  Y. 
determined  in  the  same  manner  as  in  (1),  will 
be  $1,000.  This  will  increase  the  actual 
contribution  percentage  for  these  employees 
to  seven  percent,  resulting  in  an  excess 
aggregate  contribution  of  $1,000  which  must 
be  distributed. 

Example  (3).  Same  as  (1)  except  that 
employee  Y  is  not  eligible  to  participate  in 
the  arrangement  subject  to  section  401(k).  No 
reduction  of  Y's  actual  contribution  ratio  is 
required  because  Y  is  only  in  the  plan  subject 


to  section  401(m}.  Of  course,  employee  X  will 
continue  to  have  an  excess  aggregate 
contribution  of  $1,000. 

(d)  Effective  date.  This  section  shall 
be  effective  for  plan  years  which  begin 
after  December  31. 1988,  or  such  later 
date  provided  in  S  1.401(m)-l{g). 

Par.  13.  A  new  §  1.402(g)--0  is  added 
immediately  before  S  1.403(a)-l  to  read 
as  follows: 

§  1.402(gH>    Limitation  on  MdiMion  for 
•lectlva  dafcfrals,  tabic  of  contents. 

This  section  contains  the  captions  in 

§  1.402(g)-l- 

§  1.402(g)-l    Limitation  on  exclusion  for 
elective  deferrals. 

(a)  In  general. 

(b)  Elective  deferrals. 

(c)  Applicable  limit, 
(ij  In  general. 

(2)  Special  adjustment  for  elective 
deferrals  with  respect  to  a  section  403(b] 
annuity  contract. 

(3}  Special  adjustment  for  elective 
deferrals  with  respect  to  a  section  403(b) 
aimuity  contract  for  certain  long-term 
employees. 

(4]  Example. 

(d)  Treatment  of  excess  deferrals. 

(1)  Plan  qualification. 

(2)  Correction  of  excess  deferrals  after 
the  taxable  year. 

(3)  Correction  of  excess  deferrals 
during  taxable  year. 

(4)  Plan  provisions. 

(5)  Income  allocable  to  elective 
deferrals 

(i)  General  rule. 

(ii)  Allocable  income  for  the  taxable 
year. 

(iii)  Allocable  income  for  the  period 
between  the  end  of  the  taxable  year  and 
time  of  distribution. 

(iv)  Special  rule  for  corrective 
distributions  within  taxable  year. 

(v)  Special  rules  for  plan  years  which 
begin  in  1987. 

(6)  Coordination  with  distribution  or 
recharacterization  of  excess 
contributions. 

(7)  Other  provisions  of  law. 

(8)  Tax  treatment. 

(i)  Corrective  distribution, 
(ii)  Other  distributions  of  excess 
deferrals. 

(9)  No  reduction  of  required  minimum 
distribution. 

(10)  Partial  correction. 

(11)  Examples. 

(e)  Community  property  laws. 

(f)  Effective  date. 

(1)  In  general. 

(2)  Deferrals  imder  collective 
bargaining  agreements. 

Par.  14.  Section  I.402(g}-1  is  added 
after  §  1.402(g}-0: 
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§  1.402(g>-1    Umttation  on  exclusion  for 
electiv*  defMTsls. 

(a)  In  general.  The  excess  of  an 
individual's  elective  deferrals  for  any 
taxable  year  over  the  applicable  limit 
for  such  year  may  not  be  excluded  from 
such  individual's  gross  income  under 
sections  402(a)(8),  402(h)(1)(B).  408(k)(6). 
and  501(c)(18).  Thus,  an  individual's 
elective  deferrals  in  excess  of  the 
applicable  limit  for  a  taxable  year  (i.e.. 
the  individual's  excess  deferrals  for 
such  year)  must  be  included  in  such 
individual's  gross  income  for  such  year. 

(b)  Elective  deferrals.  An  individual's 
elective  deferrals  for  a  taxable  year  are 
the  sum  of  the  following: 

(1)  Any  elective  contribution  under  a 
qualified  cash  or  deferred  arrangement 
(as  defined  in  section  401(k))  to  the 
extent  such  contribution  is  not 
includible  in  the  individual's  gross 
income  for  the  taxable  year  on  account 
of  section  402(a)(8). 

(2)  Any  employer  contribution  to  a 
simplified  employee  pension  (as  defined 
in  section  408(k))  to  the  extent  such 
contribution  is  not  includible  in  the 
individual's  gross  income  for  the  taxable 
year  on  account  of  section  402(h)(1)(B). 

(3)  Any  employer  contribution  to  an 
annuity  contract  under  section  403(b) 
under  a  salary  reduction  agreement 
(within  the  meaning  of  section 
3121(a)(5)(D))  to  the  extent  such 
contribution  is  not  includible  in  the 
individual's  gross  income  for  the  taxable 
year  on  account  of  section  403(b). 

(4)  Any  employee  contribution 
designated  as  deductible  under  a  trust 
described  in  section  501(c)(18)  to  the 
extent  that  such  contribution  is 
deductible  from  such  individual's 
income  for  the  taxable  year  on  account 
of  section  501(c)(18).  For  purposes  of  this 
section,  such  employee  contribution 
shall  be  treated  as  though  it  were 
excluded  from  the  individual's  gross 
income. 

(c)  Applicable  limit — (1)  In  general. 
Except  as  adjusted  under  paragraphs 
(c)(2)  and  (c)(3)  of  this  section,  the 
applicable  limit  for  an  individual's 
taxable  year  beginning  in  the  1987 
calendar  year  is  $7,000.  Such  amount  is 
to  be  increased  for  the  taxable  year 
beginning  in  1988  and  subsequent 
calendar  years  in  the  same  manner  as 
the  $90,000  amount  is  adjusted  under 
section  415(d). 

(2)  Special  adjustment  for  elective 
deferrals  with  respect  to  a  section 
403(b)  annuity  contract.  The  applicable 
limit  for  an  individual  who  makes 
elective  deferrals  described  in 
paragraph  (b)(3)  of  this  section  for  a 
taxable  year  is  to  be  adjusted  by 
increasing  the  applicable  limit  otherwise 
determined  under  paragraph  (c)(1)  of 


this  section  by  the  amount  of  the 
individual's  elective  deferrals  described 
in  paragraph  (b)(3)  of  this  section  for 
such  taxable  year.  This  adjustment  shall 
not  cause  the  applicable  limit  for  any 
taxable  year  to  exceed  $9,500. 

(3)  Special  adjustment  for  elective 
deferrals  with  respect  to  a  section 
403(b)  annuity  contract  for  certain  long- 
term  employees.  The  applicable  limit  for 
an  individual  who  is  a  qualified 
employee  (as  defined  in  section 
402(g)(8)(C))  and  has  elective  deferrals 
described  in  paragraph  (b)(3)  of  this 
section  for  a  taxable  year  is  to  be 
adjusted  by  increasing  the  applicable 
limit  otherwise  determined  under 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  in  accordance  with  section 
402(g)(8)(A). 

(4)  Example.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  example. 

Example.  An  employer  (X)  maintains  a 
section  401(k)  cash  or  deferred  arrangement 
and  also  offers  its  employees  section  403(b) 
contracts  to  which  elective  deferrals  may  be 
made.  For  the  1987  taxable  year,  three  of  X's 
employees.  A,  B.  and  C,  contribute  $3,500, 
$1,000  and  $8,500.  respectively,  as  elective 
deferrals  under  the  section  403(b)  contract. 
The  maximum  amounts  that  A,  B,  and  C  may 
contribute  to  the  section  401(k)  cash  or 
deferred  arrangement  are  $6,000,  $7,000  and 
$1,000  respectively. 

(d)  Treatment  of  excess  deferrals — (1) 
Plan  qualification.  A  plan,  annuity 
contract,  simplified  employee  pension, 
or  trust  shall  not  fail  to  meet  the 
^requirements  of  section  401(a),  section 
403(b),  section  408(k),  or  section 
501(c)(18),  respectively,  merely  because 
excess  deferrals  are  made  with  respect 
to  such  plan,  contract,  pension,  or  trust. 
For  purposes  of  applying  the 
requirements  of  section  401(a)(4), 
401(k)(3),  and  415,  to  a  plan  or 
arrangement,  excess  deferrals  are  not  to 
be  disregarded  merely  because  they  are 
excess  deferrals  or  because  they  are 
distributed  in  accordance  with 
paragraph  (d)(2]  of  this  section. 
However,  excess  deferrals  by  nonhighly 
compensated  employees  are  not  to  be 
taken  into  account  under  section 
401(k)(3]  to  the  extent  such  excess 
deferrals  are  made  under  a  plan  or  plans 
of  the  same  employer. 

(2)  Correction  of  excess  deferrals 
after  the  taxable  year.  A  plan  may 
provide  that,  if  any  amount  is  included 
in  the  gross  income  of  an  individual 
under  paragraph  (a)  of  this  section  for  a 
taxable  year — 

(i)  Not  later  than  the  first  April  15  (or 
such  earlier  date  as  the  plan  may 
specify)  following  the  close  of  the 
individual's  taxable  year,  the  individual 
may  notify  each  plan  under  which 


deferrals  were  made  of  the  amount  of 
the  excess  deferrals  received  by  such 
plan,  and 

(ii)  Not  later  than  the  first  April  15 
following  the  close  of  the  taxable  year, 
each  such  plan  may  distribute  to  the 
individual  the  amount  specified  under 
paragraph  (d)(2](i)  of  this  section  (and 
any  income  allocable  to  such  amount). 

(3)  Correction  of  excess  deferrals 
during  taxable  year,  (i)  A  plan  may 
provide  that  an  individual  who  has 
excess  deferrals  for  a  taxable  year  may 
receive  a  corrective  distribution  of  such 
deferrals  during  the  same  year.  Such 
corrective  distribution  may  be  made 
only  if  all  of  the  following  conditions  are 
satisfied. 

(A)  The  individual  designates  the 
distribution  as  an  excess  deferral. 

(B)  The  correcting  distribution  is  made 
after  the  date  on  which  the  plan 
received  the  excess  deferral. 

(C)  The  plan  designates  the 
distribution  as  a  distribution  of  excess 
deferrals. 

(ii)  The  provisions  of  this  paragraph 
(d)(3)  may  be  illustrated  by  the 
following  example: 

Example.  S  is  a  62  year  old  individual  who 
participates  in  his  employer's  quahfied  cash 
or  deferred  arrangement.  In  January,  1989,  S 
withdraws  $5,000  from  his  employer's  cash  or 
deferred  arrangement.  For  the  period 
February  through  Novemt)er.  S  defers  $800 
per  month.  In  January  of  1990.  S  becomes 
aware  of  his  $1000  excess  deferral  for  1989.  S 
must  make  an  additional  withdrawal  of 
$1,000  before  April  15. 1990  to  correct  the 
excess  deferral.  The  $5,000  withdrawal  did 
not  correct  the  excess  deferral  because  it 
occurred  before  the  excess  deferral  was 
made. 

(4)  Plan  provisions.  In  order  to 
distribute  excess  deferrals  pursuant  to 
paragraphs  (d)(2)  or  (d)(3)  of  this 
section,  a  plan  must  contain  language 
permitting  distribution  of  excess 
deferrals.  A  plan  may  require  the 
specification  in  paragraphs  (d)  (2)  and 
(3)  of  this  section  to  be  in  writing  and 
may  require  that  the  employee  certify  or 
otherwise  establish  that  the  specified 
amount  is  an  excess  deferral.  A  plan 
need  not  permit  distribution  of  excess 
deferrals. 

(5)  Income  allocable  to  excess 
deferrals — (i)  General  rule.  The  income 
allocable  to  excess  deferrals  is  equal  to 
the  sum  of  the  allocable  gain  or  loss  for 
the  taxable  year  of  the  individual  and 
the  allocable  gain  or  loss  for  the  period 
between  the  end  of  the  taxable  year  and 
the  date  of  distribution.  Income  includes 
all  earnings  and  appreciation,  including 
such  items  as  interest,  dividends,  rent, 
royalties,  gains  from  the  sale  of 
property,  appreciation  in  the  value  of 
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stocks,  bonds,  annuity  and  life 
insurance  contracts,  and  other  property, 
without  regard  to  whether  such 
appreciation  has  been  realized. 

(ii)  Allocable  income  for  the  taxable 
year.  The  income  allocable  to  excess 
deferrals  for  the  taxable  year  of  the 
individual  is  determined  by  multiplying 
the  income  for  the  taxable  year  of  the 
individual  allocable  to  elective  deferrals 
by  a  fraction.  The  numerator  of  the 
fraction  is  the  amount  of  excess 
deferrals  made  by  the  employee  for  the 
taxable  year.  The  denominator  of  the 
fraction  is  the  total  account  balance  of 
the  employee  attributable  to  elective 
deferrals  as  of  the  end  of  the  taxable 
year,  reduced  by  the  gain  allocable  to 
such  total  amount  for  the  taxable  year 
and  increased  by  the  loss  allocable  to 
such  total  amount  for  the  taxable  year. 

(iii)  Allocable  income  for  the  period 
between  the  end  of  the  taxable  year  and 
time  of  distribution.  The  income 
allocable  to  excess  deferrals  for  the 
period  between  the  end  of  the  taxable 
year  and  the  date  of  distribution  may  be 
calculated  under  the  fractional  method 
set  forth  in  paragraph  (d)(5){ii)  of  this 
section  or,  alternatively,  under  the 
following  safe  harbor  method.  Under  the 
fractional  method,  the  income  for  the 
period  between  the  end  of  the  taxable 
year  and  the  distribution  date  that  is 
allocable  to  elective  deferrals  is 
multiplied  by  a  fraction  determined 
under  the  method  described  in 
paragraph  (d)(5)(ii)  of  this  section. 
Under  the  safe  harbor  method,  the 
allocable  income  for  the  period  between 
the  end  of  the  taxable  year  and  the 
distribution  date  is  equal  to  10  percent 
of  the  income  allocable  to  excess 
deferrals  for  the  taxable  year  (as 
calculated  under  paragraph  (d)(5)(ii)  of 
this  section)  multiplied  by  the  number  of 
calendar  months  that  have  elapsed  since 
the  end  of  the  taxable  year.  For 
purposes  of  determining  the  number  of 
calendar  months  that  have  elapsed 
under  the  safe  harbor  method,  a 
distribution  occurring  on  or  before  the 
fifteenth  day  of  the  month  will  be 
treated  as  having  been  made  on  the  last 
day  of  the  preceding  month,  and  a 
distribution  occurring  after  such 
fifteenth  day  will  be  treated  as  having 
been  made  on  the  first  day  of  the  next 
subsequent  month. 

(iv)  Special  rule  for  corrective 
distributions  within  taxable  year.  In  the 
case  of  a  corrective  distribution  of 
excess  deferrals  described  in  paragraph 
(d)(3]  of  this  section,  the  income 
allocable  to  elective  deferrals  from  the 
beginning  of  the  taxable  year  to  the  date 
on  which  the  distribution  is  made  shall 
be  determined  using  the  method 


described  in  paragraph  (d](5)(iii)  of  this 
section. 

(v)  Special  rules  for  taxable  years 
which  begin  in  1987.  For  taxable  years 
which  begin  in  1987,  plan  sponsors  may 
use  any  reasonable  method  for 
computing  the  income  allocable  to 
excess  deferrals,  provided  that  such 
method  is  used  consistently  for  all 
participants  and  for  all  corrective 
distributions  under  a  plan  for  that  plan 
year.  The  closing  balance  method  is  a 
reasonable  method  for  this  purpose. 
Under  the  closing  balance  method,  the 
income  allocable  to  excess  deferrals  is 
equal  to  the  sum  of  (A)  the  income 
allocable  to  the  account  containing  the 
excess  deferrals  for  the  applicable  year, 
and  (B)  the  income  allocable  to  such 
account  for  the  gap  period,  multiplied  by 
a  fraction.  The  numerator  of  the  fraction 
is  the  excess  deferral  and  the 
denominator  is  the  closing  balance  (as 
of  the  end  of  the  applicable  year)  of  the 
account  containing  the  excess  deferral. 
The  closing  balance  includes  income  for 
the  applicable  year.  A  method  will  not 
be  considered  unreasonable  if  income 
between  the  end  of  the  taxable  year  and 
the  date  of  distribution  ("gap  period")  is 
not  taken  into  account. 

(6)  Coordination  with  distribution  or 
recharacterization  of  excess 
contributions.  The  amount  of  excess 
deferrals  that  may  be  distributed  under 
this  paragraph  (d)  with  respect  to  an 
employee  for  a  taxable  year  shall  be 
reduced  by  any  excess  contributions 
previously  distributed  or 
recharacterized  with  respect  to  such 
employee  for  the  plan  year  beginning 
with  or  within  such  taxable  year.  In  the 
event  of  a  reduction  under  this 
paragraph  (d)(6),  the  amount  of  excess 
contributions  includible  in  the  gross 
income  of  the  employee  and  reported  by 
the  employer  as  a  distribution  of  excess 
contributions  shall  be  reduced  by  the 
amount  of  the  reduction  under  this 
paragraph  (d)(6).  See  %  1.401(kH(f)(5)(i). 
In  no  case  may  an  individual  receive 
from  a  plan  as  a  corrective  distribution 
for  a  taxable  year  under  paragraph 
(d)(2)  or  (d)(3)  of  this  section  an  amount 
in  excess  of  the  individual's  total 
elective  deferrals  under  the  plan  for  the 
taxable  year. 

(7)  Other  provisions  of  law.  A 
corrective  distribution  of  excess 
deferrals  (and  income)  may  be  made 
under  the  terms  of  the  plan  without 
regard  to  any  notice  or  consent 
otherwise  required  under  section 
411(a)(ll)or417. 

(8)  Tax  treatment — (i)  Corrective 
distribution.  A  corrective  distribution  of 
excess  deferrals  described  in  paragraph 
(d)(2)  or  (d)(3)  of  this  paragraph  is 


excludible  from  the  employee's  gross 
income.  However,  a  corrective 
distribution  of  income  allocable  to 
excess  deferrals  is  includible  in  the 
employee's  gross  income  for  the  taxable 
year  in  which  the  elective  deferrals  by 
the  employee  would  have  been  received 
by  the  employee  had  he  originally 
elected  to  receive  the  amounts  in  cash. 
A  corrective  distribution  of  excess 
deferrals  (and  income)  under  paragraphs 
(d)(2)  or  (d)(3)  of  this  section  is  not 
subject  to  the  early  distribution  tax  of 
section  72(t)  and  is  not  treated  as  a 
distribution  for  purposes  of  applying  the 
excise  tax  under  section  4981A. 

(ii)  Other  distributions  of  excess 
deferrals.  If  excess  deferrals  (and 
income)  for  a  taxable  year  are  not 
distributed  in  accordance  with 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section,  such  amounts  are  treated  when 
distributed  as  elective  deferrals  (and 
income)  that  were  excludible  from  the 
individual's  gross  income  under  section 
402(g].  Thus,  any  amount  includible  in 
gross  income  for  any  taxable  year  under 
this  section  which  is  not  distributed  by 
April  15  of  the  following  taxable  year 
shall  not  be  treated  as  an  investment  in 
the  contract  for  purposes  of  section  72 
and  shall  be  includible  in  the  employee's 
gross  income  when  distributed  from  the 
plan. 

(9)  No  reduction  of  required  minimum 
distribution.  A  distribution  of  excess 
deferrals  (and  income)  under  paragraphs 
(d)(2)  and  (d)(3)  of  this  section  is  not 
treated  as  a  distribution  for  purposes  of 
determining  whether  the  plan  meets  the 
minimum  distribution  requirements  of 
section  401(a)(9). 

(10)  Partial  correction.  Any 
distribution  under  paragraphs  (d)(2)  or 
(d)(3)  of  this  section  of  less  than  the 
entire  amount  of  excess  deferrals  (and 
income)  is  to  be  treated  as  a  pro  rata 
distribution  of  excess  deferrals  and 
income. 

(11)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  examples.  Assume  in  Example 
(1)  and  (2)  that  there  is  no  income  or  loss 
allocable  to  the  elective  deferrals. 

Example  (1).  Employee  /t  is  a  60  year  old 
highly  compensated  employee  who 
participates  in  his  employer's  section  401(k) 
arrangement.  During  the  period  of  January 
through  September  of  1988.  A  contributed 
$7500  to  the  arrangement  in  elective 
deferrals.  In  December  of  1988.  A  made  a 
withdrawal  of  $1,000  but  did  not  designate 
this  as  a  withdrawal  of  an  excess  deferral.  In 
January  of  1989.  A  discovers  the  excess 
deferral  of  $500  for  1988.  To  correct  excess 
deferrals,  A  must  withdraw  an  additional 
$500  even  though  he  has  already  withdrawn 
$1,000  for  1988.  A  may  exclude  from  income 
In  1988  only  $7,000.  However,  if  the  $500  is 
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dist'-'buled  by  April  15. 1989.  the  distribution 
is  exriudible  from  A's  gross  income.  Even  if 
A  withdraws  the  $500,  the  employer  must 
take  into  account  the  entire  $7,500  in 
computing  A's  actual  deferral  percentage  for 
1988. 

Example  (2).  Corporation  X  maintains  a 
cash  or  deferred  arrangement  described  in 
section  401(k).  The  plan  year  is  the  calendar 
year.  For  plan  year  1989,  all  ten  of  X's 
employees  are  eligible  to  participate  in  the 
plan.  The  employees'  compensation, 
contributions,  and  actual  deferral 
percentages  are  given  by  the  following  table: 


Employee 

Compen- 
sation 

Contribu- 
tion 

Actual 
deferral 
percent- 
age 

1 

$140,000 
70,000 
70.000 
45,000 
40,000 
35,000 
35,000 
30,000 
17,500 
17,500 

$7,000 

7,000 

7.000 

2,250 

4,000 

1,750 

350 

3,000 

0 

0 

50 

2 

10.0 

3 

10.0 

4 

50 

5 

10.0 

6 _ 

7 

5.0 
1  0 

8 

100 

9 

0 

10 

0 

Employees  1.  2,  and  3  are  highly- 
compensated  employees  within  the  meaning 
of  section  414(q).  Employees  4,  5,  6,  7,  8,  9  and 
10  are  nonhighly  compensated  employees. 
The  actual  deferral  percentage  for  the  highly 
compensated  employees  and  nonhighly 
compensated  employees  are  8.33%  and  4.43% 
respectively.  These  percentages  do  not 
satisfy  the  requirements  of  section 
401(k){3)(A)(ii).  The  actual  defeiral 
percentage  for  the  highly  compensated 
employees  cannot  exceed  6.43%.  This  was 
done  by  reducing  the  actual  deferral 
percentage  of  employees  2  and  3  to  7.14  and 
distributing  $2002  ($7000  -  .0714  ($70,000))  to 
employees  2  and  3,  respectively  in  January  of 
1900.  Section  401(k)(3)(A)(ii)  was  therefore 
satisfied. 

In  February  of  1990,  employees  2  informs 
Corporation  X  that  he  made  elective  deferrals 
of  $2,000  under  a  401(k]  plan  maintained  by 
an  unrelated  employer  in  1969  and  requests 
distribution  of  $2,000  from  the  Corporation  X 
plan.  However,  since  employee  2  has  already 
received  a  distribution  of  $2,002  to  meet  the 
ADP  test,  no  additional  amounts  can  or  need 
be  distributed  as  excess  deferrals  by  this 
plan.  However,  the  employer  must  report 
$2000  as  a  distribution  of  an  excess  defecral 
and  $2  as  a  distribution  of  an  excess 
contribution. 

Example  (3).  Employee  T  has  excess 
deferrals  of  $1,000.  The  income  attributable  to 
such  deferrals  is  $100.  Employee  T  properly 
requests  a  distribution  of  the  excess  deferral 
(and  income)  on  February  1.  The  plan 
distributes  $1,000  to  the  employee  by  April 
15.  Because  the  plan  did  not  distribute 
income,  $909  is  treated  as  a  distribution  of 
excess  deferrals,  and  $91  is  treated  as  a 
distribution  of  earnings.  With  respect  to 
amounts  remaining  in  the  account,  $91  is 
treated  as  an  elective  deferral,  and,  because 
it  was  not  distributed  by  the  required  date, 
will  be  includible  in  gross  income  upon 
distribution  as  well  as  in  the  year  of  deferral. 


Example  (4).  Participant  A  made  an 
elective  contribution  of  $30,000  to  a  qualified 
cash  or  deferred  arrangement  under  section 
401  (k)  during  1987,  resulting  in  an  excess 
deferral  for  1987  of  $23,000.  A  had  an  opening 
account  balance  of  $80,000.  The  gain 
allocable  for  the  calendar  year  to  the  elective 
contribution  account  is  $15,000.  The  gain 
allocable  for  the  gap  period,  January  1, 1988 
to  March  1, 1988  (the  date  of  distribution),  is 
$5,000.  The  1987  closing  elective  deferral 
account  balance  for  A  is  $125,000,  determined 
as  follows:  $80,000  opening  account  balance 
plus  $15,000  gain  earned  through  the  end  of 
the  taxable  year  plus  the  $30,000  elective 
contribution.  Under  the  closing  balance 
method,  the  income  allocable  to  the  excess 
deferral  for  the  1987  taxable  year  is  $2,760 
($15,000  multiplied  by  23,000/125.000).  The 
income  for  the  gap  period  is  $920  ($5,000 
multiplied  by  23.000/125,000).  Thus,  under  the 
closing  balance  method,  the  income  allocable 
to  the  excess  deferral  is  $3,680  ($2,760  plus 
920).  The  same  result  would  be  obtained  by 
multiplying  the  combined  income  for  the 
applicable  year  and  gap  period  ($20,000)  by 
the  closing  balance  method  fraction  ($23,000/ 
125,000).  In  either  case,  the  amount  of  income 
subject  to  distribution  is  $3,680.  Thus,  the 
amount  of  income  required  to  be  distributed 
is  $26,680  ($23,000  excess  plus  $3,680  income). 

Example  (5).  Assume  the  facts  set  forth  in 
Example  (4).  The  elective  deferral  account 
balance  for  the  end  of  the  year  is  $125,000. 
Under  the  adjusted  balance  method,  the 
denominator  of  the  fraction,  $110,000  is 
computing  by  subtracting  from  the  account 
balance  ($125,000),  the  gain  allocable  to  the 
account,  ($15,000).  Thus,  the  income  allocable 
to  the  excess  deferral  for  the  1987  taxable 
year  is  $3,136.36  ($15,000  income  multiplied 
by  23.000/110.000).  For  purposes  of  computing 
the  gap  period  income  under  the  adjusted 
balance  method,  the  elective  deferral  account 
balance  on  the  date  of  distribution  is  $130,000 
($125,000  opening  balance  on  January  1. 1988 
plus  $5,000  earnings  through  the  date  of 
distribution).  The  denominator  of  the  fraction 
is  $125,000  ($130,000  minus  $5,000).  The 
income  allocable  to  the  excess  deferral  for 
the  gap  period  under  the  adjusted  balance 
method  is  $920  ($5,000  multiplied  by  23.000/ 
125,000).  Thus,  under  the  adjusted  balance 
method,  the  total  income  allocable  to  the 
excess  deferral  in  this  example  is  $4,056.36 
($3,136.36  plus  $920).  The  amount  required  to 
be  distributed  is  $27,056.36  ($23,000  excess 
plus  $4,056.36  income). 

Example  (6).  Assume  the  same  facts  as  in 
Example  (4),  except  that  gap  period  income 
will  be  computed  pursuant  to  the  Ten-Percent 
Method.  The  gap  period  income  allocable  to 
the  excess  amount  described  in  Example  (4) 
is  $552.00  (10%  of  $2,760.00  multiplied  by  the 
number  of  months  (two)  between  the  end  of 
the  year  and  the  date  of  the  corrective 
distribution).  The  total  Income  allocable  to 
the  excess  amount  using  the  Ten-Percent 
Method  is  conjunction  with  the  closing 
balance  method  is  $3,312.00  ($2,760.00  plus 
$552).  Accordingly,  the  amount  required  to  be 
distributed  is  $26,312.00  ($23,000  excess  plus 
$3,312.00  income). 

Example  (7).  Assume  the  same  facts  as  in 
Example  (5).  except  that  gap  period  income 
will  be  computed  pursuant  to  the  ten-percent 


method.  The  gap  period  income  allocable  to 
the  excess  amount  described  in  Example  2  is 
$627.27  (10%  of  3,136.36  multiplied  by  the 
number  of  months  (two)  between  the  end  of 
the  year  and  the  date  of  the  corrective 
disribution).  The  total  income  allocable  to  the 
excess  amount  using  the  ten-percent  method 
in  conjunction  with  the  adjusted  balance 
method  is  $3,763.63  ($3,136.36  plus  $627.27). 
Accordingly,  the  amount  required  to  be 
distributed  is  $26,763.63  ($23,000  excess  plus 
$3,763.63  income). 

(e)  Community  property  laws.  This 
section  shall  be  applied  without  regard 
to  community  property  laws. 

(f)  Effective  date — (1)  In  general. 
Except  as  otherwise  provided,  the 
provisions  of  this  section  are  effective 
for  taxable  years  which  begin  after 
December  31. 1986. 

(2)  Deferrals  under  collective 
bargaining  agreements.  In  the  case  of  a 
plan  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements 
between  employee  representatives  and 
one  or  more  employers  ratified  before 
March  1, 1986.  the  provisions  of  this 
section  shall  not  apply  to  contributions 
made  pursuant  to  such  an  agreement  for 
taxable  years  beginning  before  the 
earlier  of — 

(i)  The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  thereof  after  February 
28, 1986).  or 

(ii)  January  1. 1989. 
Such  contributions  shall  be  taken  into 
account  for  purposes  of  applying  this 
section  to  elective  deferrals  under  plans 
not  described  in  this  paragraph  (f)(2]. 

Par  15.  Section  1.414(q)-lT  is  amended 
by  adding  a  new  sentence  at  the  end  of 
Q&A-14(b){l)  and  by  adding  a  new 
paragraph 

(e)  to  Q&A-15  to  read  as  follows: 

§  1.414(q)-1T    Highly  compensated 
employee  (Temporary). 

*  *         «         *         • 

Q-14  What  periods  must  be  used  for 
determining  who  is  a  highly 
compensated  employee  for  a 
determination  year? 

A-14  *  *  * 

(b)  Calendar  year  calculation 
election — (1)  In  general.  *  *  * 
Alternatively,  in  such  case,  the  employer 
may  elect  to  make  the  look-back  year 
calculation  on  the  basis  of  the  calendar 
year  immediately  preceding  the 
calendar  year  determination  year  and 
the  determination  year  calculation  on 
the  basis  of  the  calendar  year 
determination  year. 

•  *         •         •         • 

Q-15  Is  there  any  transition  rule  in 
determining  the  group  of  highly 
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compensated  employees  for  1987  and 
1988? 

A-15  *  •   • 

(e)  Special  transition  rule.  No 
penalties  or  plan  disqualification  will 
result  from  an  error  in  the  amount  of 
excess  contributions  (sec.  401(k))  or 
excess  aggregate  contributions  (sec. 
401  (m))  if  the  following  requirements  are 
met: 

(1)  Such  failure  or  error  resulted  solely 
from  an  error  in  determining  the  group 
of  highly  compensated  employees  that 
reflected  a  reasonable  interpretation  of 
the  provisions  of  section  414(q)  relied 
upon  by  the  employer  in  defining  highly 
compensated  employee,  and 

(2)  The  excess  contributions  and 
excess  aggregate  contributions  are  with 
respect  to  plan  years  commencing  with 
or  during  the  1987  calendar  year  and 
ending  prior  to  July  1. 1988.  The 
following  examples  illustrate  potential 
sources  of  differences  in  determining  the 
group  of  highly  compensated  employees 
that  will  generally  be  considered 
reasonable  interpretations  of  section 
414(q)  for  purposes  of  this  paragraph  (e): 

(i)  exclusion  of  collective  bargaining 
employees  in  determining  the  number  of 
employees  in  the  top-paid  group: 

(ii)  determination  of  the  number  of 
employees  in  the  top-paid  group  on  the 
basis  of  the  total  number  of  active 
employees  at  the  end  of  the 
determination  year  and  look-back  year, 
respectively; 

(iii)  use  of  the  employer's  fiscal  year 
ending  in  the  plan  year  for  the 
determination  year  and  use  of  the 
preceding  fiscal  year  for  the  look-back 
year,  and 

(iv)  use  of  the  1986  and  1987  calendar 
years  for  the  lookback  year  and 
determination  year,  respectively. 

Par.  16.  Section  1.415-6  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§1.415-6    Umitation  for  defined 

contribution  pians. 

*         *         •         •         « 

(b)  Annual  additions — (1)  In  general — 
(i)  Limitation  years  beginning  before 
January  1.  1987.  For  limitation  years 
which  begin  before  January  1, 1987,  or 
such  later  date  provided  in  paragraph 
(b)(l)(iii)  of  this  section,  the  term 
"annual  addition"  means,  for  purposes 
of  this  section,  the  sum.  credited  to  a 
participant's  account  for  any  limitation 
year,  of — 

(A)  Employer  contributions, 

(B)  The  lesser  of  the  amount  of 
employee  contributions  in  excess  of  6 
percent  of  his  compensation  (as  defined 
in  parajgraph  (a)(3)  of  this  section)  for 
the  limitation  year,  or  one-half  of  the 


employee  contributions  for  that  year, 
and 

(C)  Forfeitures. 

(ii)  Limitation  years  beginning  after 
December 31,  1986.  For  limitation  years 
which  begin  after  December  31, 1986,  or 
such  later  date  provided  in  paragraph 
(b)(l)(iii}  of  this  section,  the  term 
"annual  addition"  means,  for  purposes 
of  this  section,  the  simfi,  credited  to  a 
participant's  account  for  any  limitation 
year,  of — 

(A)  Employer  contributions, 

(B)  Employee  contributions,  and 

(C)  Forfeitures. 

Contributions  do  not  fail  to  be  annual 
additions  merely  because  such 
contributions  are  excess  deferrals, 
excess  contributions,  or  excess 
aggregate  contributions  or  merely 
because  such  excess  deferrals  and 
excess  contributions  are  corrected 
through  distribution  or 
recharacterization. 

(iii)  In  the  case  of  a  plan  maintained 
pursuant  to  one  or  more  collective 
bargaining  agreements  between 
employee  representatives  and  one  or 
more  employers  ratified  before  March  1, 
1986,  the  date  specified  in  this 
paragraph  is  the  earlier  of— 

(A)  The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  thereof  after  February 
28,  1986),  or 

(B)  January  1, 1989.  in  the  case  of 
paragraph  (b)(l)(i)  of  this  section,  and 
December  31. 1988  in  the  case  of 

paragraph  (b)(l)(ii)  of  this  section. 

•        *        •        •        • 

Par.  17.  Section  1.416-1  is  amended  by 
adding  new  questions  and  answers  M- 
18,  M-19,  and  M-20,  to  read  as  follows: 


§1.416-1    Questions  and 
tieavy  plans. 


answers  on  top- 


M-18  Q.  May  qualified  nonelective 
contributions  described  in  section 
401(m)(4){C)  be  treated  as  employer 
contributions  for  purposes  of  the 
minimum  contribution  or  benefit 
requirement  of  section  416? 

A.  Yes.  This  is  the  case  even  if  the 
qualified  nonelective  contributions  are 
treated  as  elective  contributions  under 
§  1. 401  (k)-l (b)(2)  and  (3)  or  as  matching 
contributions  under  §  1.401(m)-l(b)(l) 
and  (2). 

M-19  Q.  May  matching  contributions 
described  in  section  401(m)(4)(A)  be 
treated  as  employer  contributions  for 
purposes  of  the  minimum  contribution  or 
benefit  requirement  of  section  416? 

A.  Matching  contributions  allocated  to 
key  employees  are  treated  as  employer 
contributions  for  purposes  of 


determining  the  minimum  contribution 
or  benefit  under  section  416.  However,  if 
a  plan  utilizes  contributions  allocated  to 
employees  other  than  key  employees  on 
the  basis  of  employee  contributions  or 
elective  contributions  to  satisfy  the 
minimum  contribution  requirement,  such 
contributions  are  not  treated  as 
matching  contributions  for  purposes  of 
applying  the  requirements  of  sections 
401(k)  and  401(m)  for  plan  years  which 
begin  after  December  31. 1988.  Thus, 
such  contributions  must  meet  the 
nondiscrimination  requirements  of 
section  401(a)(4)  without  regard  to 
section  401(m).  See  sesction  401(k)(4)(C) 
and  the  regulations  thereunder. 

M-20  Q.  May  elective  contributions  be 
treated  as  an  employer  contribution  for 
purposes  of  satisfying  the  minimum 
contribution  or  benefit  requirement  of 
section  416(c)(2)? 

A.  Elective  contributions  on  behalf  of 
key  employees  are  taken  into  account  in 
determining  the  minimum  required 
contribution  under  section  416(c)(2). 
However,  elective  contributions  on 
behalf  of  employees  other  than  key 
employees  may  not  be  treated  as 
employer  contributions  for  purposes  of 
the  minimum  contribution  or  benefit 
requirement  of  section  416.  See  section 
401(k](4)(C)  and  the  regulations 
thereunder.  This  Question  and  Answer 
is  effective  for  plan  years  which  begin 
after  December  31, 19ea 

PART  54— (AMENDED] 

Par.  1&  The  authority  citation  of  Part 
54  continues  to  read: 

Authority:  26  U.S.C.  7805. 

Par.  19.  There  is  added  immediately 
after  §54.4978-lT  new  §54.4979-0  to 
read  as  follows: 

§  54.4979-0    Excise  tax  on  certain  excess 
contributions  and  excess  aggregate 
contributions.  Table  of  Contents 

This  section  contains  the  caption  in 
§  54.4979-1. 

§54.4979-1    Excise  tax  on  certain 
excess  contributions  and  excess 
aggregate  contributions. 

(a)  In  general. 

(1)  General  rule. 

(2)  Liability  for  tax. 

(3)  Due  date  and  form  for  payment  of 
tax. 

(4)  Special  rule  for  simplified 
employee  pensions. 

(b)  Definitions 

(1)  Excess  aggregate  contributions. 

(2)  Excess  contributions. 

(3)  Plan. 

(c)  No  tax  when  excess  distributed 
within  2V^  months  of  dose  of  year  or 
additional  employer  contributions  made. 
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(1)  General  rule. 

(2)  Tax  treatment  of  distributions. 

(3)  Income. 

(d)  Effective  date. 

Par.  20.  There  is  added  immediately 
after  §  54.4979-1  to  read  as  follows: 

§  54.4979-1    Exciaa  tax  on  certain  •xe«*s 
contributions  and  excess  a^^egate 
contributions. 

(a)  In  general — (1)  General  rule.  In  the 
case  of  any  plan  (as  defined  in 
paragraph  (b)(3)  of  this  section),  there  is 
hereby  imposed  a  tax  for  the  employer's 
taxable  year  equal  to  10  percent  of  the 
sum  of — 

(i)  Any  excess  contributions  under  a 
plan  for  the  plan  year  ending  in  such 
taxable  year,  and 

(it)  Any  excess  aggregate 
contributions  under  the  plan  for  the  plan 
year  ending  in  such  taxable  year. 

(2)  Liability  for  tax.  The  tax  imposed 
by  paragraph  (a)fl)  of  this  section  shall 
be  paid  by  the  employer. 

(3)  Due  date  and  form  for  payment  of 
tax.  (i)  The  tax  described  in  paragraph 
(a)(1)  of  this  section  is  due  at  the  same 
time  as  the  employer's  income  tax  for 
the  taxable  year  with  or  within  which 
the  plan  year  ends  for  which  the  tax  was 
incurred. 

(ii)  An  employer  which  owes  the  tax 
described  in  paragraph  (a)(1)  of  this 
section  must  file  the  form  prescribed  by 
the  Commissioner  for  the  payment  of 
such  tax. 

(4)  Special  rule  for  simplified 
employee  pensions,  (i)  An  employer 
which  maintains  a  simplified  employee 
pension  (SEP)  that  accepts  elective 
contributions  is  exempted  from  the  lax 
of  section  4079  and  paragraph  (a)(1)  of 
this  section  if  it  notifies  its  employees  of 
the  fact  and  tax  consequences  of  excess 
contributions  within  two  and  one-half 
months  following  the  plan  year  for 
which  excess  contributions  are  made. 
The  notification  must  meet  the 
standards  of  subdivision  (ii)  of  this 
paragraph  (a)(4). 

(ii)  The  employer's  notification  to 
each  affected  employee  of  the  excess 
SEP  contributions  must  specifically 
state,  in  a  manner  calculated  to  be 
understood  by  the  average  plan 
participant:  the  amount  of  the  excess 
contributions  attributable  to  that 
employee's  elective  deferrals:  the 
calendar  year  for  which  the  excess 
contributions  were  made:  that  the 
excess  contributions  are  includible  in 
the  affected  employee's  gross  income  for 
the  specified  calendar  year;  and  that 
failure  to  withdraw  the  excess 
contributions  and  income  attributable 
thereto  by  the  due  date  (plus  extensions) 
for  filing  the  affected  employee's  tax 


return  for  the  preceding  calendar  year 
may  result  in  significant  penalties. 

(iii)  If  an  employer  does  not  notify  its 
employees  by  the  last  day  of  the  twelve- 
month period  following  the  year  of 
excess  SEP  contributions,  the  SEP  will 
no  longer  be  considered  to  meet  the 
requirements  of  section  406(k)(6)  of  the 
Code. 

(b)  Definitions.  The  following  is  a  list 
of  terms  and.  definitions  to  be  used  for 
purposes  of  section  4979  and  this 
section. 

(1)  Excess  aggregate  contributions. 
The  term  "excess  aggregate 
contributions"  has  the  meaning  set  forth 
in  §  1.401(m)-l(b)(6). 

(2)  Excess  contributions.  The  term 
"excess  contributions"  has  the  meaning 
given  such  term  by  sections  401^k)(8)(B), 
403(b),  408(k)(6KC)(ii)  and  501(c)(18]. 
See.  e.g.,  §  1.40i(k)-l(g)(13). 

(3)  Plan.  The  term  "plan"  means — 
(i)  A  plan  described  in  section  401(a] 

which  includes  a  trust  exempt  from  tax 
under  section  501(a), 

(ii)  Any  annuity  plan  described  in 
section  40S(a), 

(iii)  Any  annuity  contract  described  in 
section  403(b), 

(iv)  A  simplified  employee  pension  of 
an  employer  which  satisfies  the 
requirements  of  section  408(k),  and 

(v)  A  plan  described  in  section 
5011c)(18). 

Such  term  includes  any  plan  which,  at 
any  time,  has  been  determined  by  the 
Secretary  to  be  such  a  plan. 

(c)  No  tax  when  excess  distributed 
within  2Vi  months  of  close  of  year  or 
additional  employer  contributions 
made — [\\General  rule.  No  tax  shall  be 
imposed  under  this  section  on  any 
excess  contribution  or  excess  aggregate 
contribution,  as  the  case  may  be,  to  the 
extent  such  contribution  (together  with 
any  income  allocable  thereto)  is 
corrected  before  the  close  of  the  first  2  Vi 
months  of  the  following  plan  year. 
Qualified  nonelective  contributions  and 
qualified  matching  contributions 
properly  taken  into  account  under 

§  1.401(k)-l(b)(3)  or  qualified 
nonelective  contributions  or  elective 
contributions  properly  taken  into 
account  under  §  1.401(m)-l(b)(3)  for  a 
pain  year  may  permit  a  plan  to  avoid 
excess  contributions  or  excess  aggregate 
contributions,  respectively,  even  if  such 
contributions  are  made  after  the  close  of 
the  2V2  month  period.  See.  e.g.. 
§  1.401(k)-l(g)(13). 

(2)  Tax  treatment  of  distributions.  See 
§  1.401(k)-l(f)(3)(ii)  and  (4)(iv)  for  rules 
for  determining  the  tax  consequences  to 
a  participant  of  a  distribution  or 
recharacterization  of  excess 
contributions  and  income  allocable 


thereto.  See  9  1.401(m)-l{e)(3){v)  for 
rules  for  determining  the  lax 
consequences  to  a  participant  of  a 
distribution  of  excess  aggregate 
contributions  and  income  allocable 
thereto. 

(3)  Income.  See  §  1.401(k)-2(f)(2)(iv) 
for  rules  for  determining  income 
allocable  to  excess  contributions.  See 
§  1.401(m)-l(fM3)  for  rules  for 
determining  income  allocable  to  excess 
aggregate  contributions. 

(d)  Effective  date.  (1)  Except  as 
provided  in  paragraphs  (d)(2),  (d)(3), 
(d)(41,  and  (d)(5l,  this  section  is  effective 
for  plan  years  which  begin  after 
December  31, 1988. 

(2)  In  the  case  of  a  plan  maintained 
pursuant  to  one  or  more  collective 
bargaining  agreements  between  an 
employee  representative  and  one  or 
more  employers  ratified  before  March  1. 
1986,  this  section  shall  not  apply  to 
years  beginning  before  the  earlier  of — 

(i)  January  1, 1988.  or 

(ii)  The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  thereof  after  February 
28. 1986). 

(3)  In  the  case  of  an  annuity  contract 
under  section  403(b)  of  the  Internal 
Revenue  Code  of  1986,  this  section  shall 
apply  to  plan  years  beginning  after 
December  31, 1988. 

(4)  Notwithstanding  paragraphs  (d)(3) 
and  (d)(5)  of  this  section,  in  the  case  of  a 
plan  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements 
between  employee  representatives  and 
state  or  local  governments  (ratified 
before  MtuxA  1, 1986)  or,  an  annuity 
contract  (described  in  paragraph  (d)(3)) 
under  section  403(b)  (maintained 
pursuant  to  a  collective  bargaining 
agreement  described  in  subparagraph 
(2))  the  amendments  made  by  this 
section  shall  not  apply  to  years 
beginning  before  the  earlier  of — 

(i)  The  later  of— 

(A)  January  1. 1989.  or 

(B)  The  date  determined  under 
subdivision  (2)(ii)  of  this  paragraph,  or 

(ii)  January  1, 1991. 

(5)  In  the  case  of  a  plan  maintained  by 
a  state  or  local  government,  the 
provisions  of  this  section  shall  apply  for 
plan  years  which  begin  after  December 
31, 1988. 

Lawrence  B.  GibbSr 
Commissioner  of  Internal  Revenue. 

[FR  Doc.  88-17721  Filed  8-5-88;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Otilo  Permanent  Regulatory  Program; 
Coal  Exploration;  Reopening  of  Public 
Comment  Period 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

public  comment  period. 

summary:  OSMRE  is  reopening  the 
public  comment  period  on  the  adequacy 
of  proposed  amendments  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program]  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendments  concern  the 
filing  of  notices  of  intent  to  conduct  coal 
exploration  operations  and  the  issuance 
of  coal  exploration  permits  under  the 
Ohio  program. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program,  the 
proposed  amendments  to  that  program, 
and  supporting  information  in  the 
Administration  Record  will  be  available 
for  public  inspection.  This  notice  also 
sets  forth  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendments. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
August  23, 1988. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to  Ms.  Nina 
Rose  Hatfield,  Director,  Columbus  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  supporting 
information  in  the  Administrative 
Record,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendments  by  contacting 
OSMRE's  Columbus  Field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Columbus  Field 

Office.  2242  South  Hamilton  Road. 

Room  202,  Columbus,  Ohio  43232, 

Telephone:  (614)  866-0578. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  1100  "L"  Street. 

NW..  Room  5131.  Washington  DC 

20240.  Telephone:  (202)  343-5492. 
Ohio  Department  of  Natural  Resources. 

Division  of  Reclamation.  Fountain 


Square.  Building  B-3.  Columbus,  Ohio 
43224,  Telephone:  (614)  265-€675. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Nina  Rose  Hatfield,  Director, 
Columbus  Field  Office,  (614)  886-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12.  935.15,  and  935.16. 

II.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  March  8. 1988 
(Administrative  Record  No.  OH-1019), 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio)  submitted  proposed  amendments 
to  the  Ohio  program  at  Ohio 
Administrative  Code  (OAC)  Section 
1501:13-4-02.  The  proposed  changes 
were  initiated  by  Ohio  and  concerned 
advanced  notice  by  persons  conducting 
exploratory  activities,  drilling  activities 
which  do  not  constitute  a  substantial 
disturbance  of  the  ground  surface,  and 
the  expiration  of  notices  of  intent  to 
explore. 

On  April  11, 1988,  OSMRE  published  a 
notice  in  the  Federal  Register  (53  FR 
11887)  announcing  receipt  of  the 
proposed  amendments  and  inviting 
public  comment  on  their  adequacy.  The 
public  comment  period  ended  on  May 
11, 1988.  The  public  hearing  scheduled 
for  May  6, 1988  was  not  held  because  no 
one  requested  an  opportunity  to  testify. 

On  July  1. 1988  (Administrative 
Record  No.  OH-1066).  Ohio  submitted 
further  revisions  to  OAC  Sections 
1501:13-4-02(B)(l)(b)  and  (B)(1)(c)  and  to 
Administrative  Record  supporting  the 
proposed  amendments.  These  revisions 
are  summarized  below: 

(1)  OAC  Section  1501:13-4-02(B)(l)(b) 
would  be  revised  to  allow  the  listing  of 
the  name,  address,  and  telephone 
number  of  the  representative  to  be 
present  at  the  exploration  site  or  of  the 
person  responsible  for  conducting  the 
exploration. 

(2)  OAC  Section  1501:13-4-O4(B)(c) 
would  be  revised  to  substitute  the  word 
"area"  for  "site"  in  reference  to  the 
location  of  the  exploration  activities. 
This  substitution  would  be  for 


consistency  in  the  terminology  used  to 
described  exploration  areas. 

(3)  The  Administrative  Record 
supporting  the  proposed  amendments 
would  be  revised  to  reduce  the  rate  of 
inspection  by  Ohio  of  proposed  notices 
of  intent  to  conduct  exploratory 
activities.  The  inspection  rate  would  be 
reduced  from  one  inspection  per  two 
notices  to  one  inspection  per  ten  notices. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  now 
seeking  comment  on  whether  the 
amendments  and  supporting  information 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  including 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Columbus  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Dated:  July  28. 1988. 
Carl  C  Close, 

Assistant  Director,  Eastern  Field  Operations. 
[FR  Doc.  88-17826  Filed  8-5-88;  8:45  am) 
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National  Park  Service 

36  CFR  Part  13 

Katmai  National  Park  and  Preserve, 
Alaska;  Fistiing  Regulations 

agency:  National  Park  Service,  Interior. 
action:  Proposed  rule. 

summary:  The  National  Park  Service 
proposes  to  modify  the  fishing 
regulations  for  the  Brooks  River  in 
Katmai  National  Park  and  Preserve. 
These  proposed  regulations  would  allow 
a  bag  limit  of  one  fish  per  day, 
regardless  of  species.  In  addition,  a 
minor  change  would  be  made  to  existing 
regulations  that  reference  dates  for  an 
open  bait  season  on  that  portion  of  the 
Naknek  River  within  the  park;  the 
purpose  being  to  remain  consistent  with 
changing  State  regulations.  These 
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proposed  regulations  are  necessary  to 
continue  safely  accommodating  use  of 
the  popular  Brooks  River  fishery  by 
anglers,  while  maintaining  a  healthy 
fishery  for  bear  populations  which  feed 
there.  Current  bag  limits  of  5, salmon  and 
2  trout — the  two  species  for  which  the 
river  is  popular — encourage  many 
anglers  to  keep  fish  in  their  immediate 
possession  or  in  the  nearby  area  while 
seeking  to  fill  these  catch  limits.  By 
providing  less  opportunity  for  anglers  to 
retain  large  bag  limits  of  fish  in  the  area, 
there  will  be  less  chance  of  bear/human 
conflictB  caused  by  bears  associating 
humans- with  food.  The  effect  of  these 
proposed  regulations  will  be  to  reduce 
the  potential  for  conflicts  between  bears 
and  humans  in  the  area,  while 
protecting  the  natural  Hsh  resources 
available  to  bears  along  the  Brooks 
River.  This  is  a  primary  goal  of  park 
management,  as  stated  in  the  park's 
General  Management  Plan  (GMP). 
DATES:  Written  comments  will  be 
accepted  through  October  7. 1988. 
AOoneaaE  Comments  should  be 
addressed  to:  Superintendent,  Katmai 
National  Park  and  Preserve,  P.O.  Box  7, 
King  Salmon.  AK  99613. 
FOR  FURTHER  INfOimmTION  COHTACT: 
Stephen  Hurd,  Chief  Ranger,  Katmai 
National  Park  and  Preserve,  P.O.  Box  7, 
King  Salmon,  AK  99613,  Telephone  (907) 
24&-3305. 
SUPPLEMENTARY  INFORMATION 

Background 

This  proposed  regulation  change 
addresses  a  specific  management 
problem  involving  bear  and  human 
interactions  along  the  popular  Brooks 
River.  It  is  not  proposed  as  a  result  of 
any  known  depletion  in  fish  populations 
or  fisheries  habitat  impairment.  It  also 
corrects  a  conflict  between  State  and 
Federal  laws  and  regulations  regarding 
bait  fishing  along  those  portions  of  the 
Naknek  River  within  the  park. 

In  the  summer  of  1987  the  National 
Park  Service  submitted  a  proposal  to  the 
State  Board  of  Fisheries  for  a  change  in 
the  State  fishing  regulations.  Current 
State  regulations  affecting  the  Brooks 
River  fishery  allow  for  a  bag  and 
possession  limit  of  5  salmon  and  2 
rainbow  trout  during  the  summer  fishing 
season.  The  National  Park  Service 
proposal  had  the  same  objectives  as  this 
proposed  rulemaking,  but  differed  by 
being  applicable  to  all  rivers  within  the 
park  and  preserve,  and  by  changing  bag 
limits  fior  salmon  only  to  two  instead  of 
the  current  pnopoaal  of  one.  Changes 
werA  not  proposed  to  bag  limits  for  any 
other  species  of  fish.  It  also  did  not 
address  changes tobait  fishing 
regulations  for  the  Naknek  River.  THe 


Board  failed  to  approve  this  proposal, 
based  in  part  on  a  determination  from 
the  Alaska  Department  of  Fish  and 
Came  that  the  fishery  was  healthy  and 
that  the  proposed  action  addressed 
other  management  considerations  not  in 
the  purview  of  the  Board.  The  Board 
also  expressed  concern  about  the  large 
area  covered  by  the  proposal  and  some 
confusion  about  the  objectives.  It  was 
recognized  by  the  Department  of  Fish 
and  Game  at  the  Board  meeting  that  the 
National  Park  Service  had  the  authority 
to  promulgate  regulations  to  address  the 
problem: 

Mr.  Chairman,  this  i«  a  proposal  put  in  by 
the  park  service  that  encompasses  a  fairly 
large  chunk  of  real  estate  *   *   *  most  of 
which  has  fairly  limited  angling  pressure. 
Salmon  stocks,  particulariy  in  the  Naknek 
drainage,  appear  to  be  healthy  and  staff 
(Department  of  Fish  and  Game)  see  no 
biological  reason  to  farther  limit  the  sport  bag 
limits  tfiere.  They're  presently  five  a  day,  five 
in  posseaeioniin  much  of  that  area.  The  park 
service  has  the  authority  to  do  this  if  they 
need  to  *  *  *  (transcript  from  taped 
proceedings  of  State  Pish  Board  meeting. 
Deoember  17, 1987;  Anchorage.  Alaska). 

Consequently,  the  bag  limit  provision 
of  this  proposed  rulemaking  is  a 
modified  version  of  the  earlier 
submission  to  the  State  and  is  specific  to 
the  Brooks  River. 

The  Brooks  River  and  its  surrounding 
aquatic  resources  are  major  habitats  for 
a  diversity  of  fish  and  wildlife  species. 
Rainbow  trout  and  salmon  are  the  most 
abundant  fish  species  in  Brooks  River. 
Arctic  grayling  and  Arctic  char,  as  well 
as  other  species,  are  also  present.  This 
source  of  high-protein  food  is  of  critical 
importance  to  bear  populations  during 
their  short  feeding  season  before 
hibernation. 

Because  of  this  diverse  ecosystem,  the 
Brooks  River  is  well-known  and  prfipular 
among  both  park  anglers  and  visitors 
interested  in  being  able  to  view  the 
Alaska  brown  bear  in  its  natural 
habitat.  Park  managers  in  Katmai  have 
always  been  conscious  of  and 
concerned  about  the  management  of  this 
important  area.  The  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA— Pub.  L.  96-487),  which  added 
further  acreage  to  the  area,  mandated 
that  the  new  park  is  "to  be  managed  for 
the  following  purposes,  among  others: 
To  protect  habitats  for,  and  populations 
of,  fish  and  wildlife  including  *  *  *  high 
concentrations  of  brovwi /grizzly  bears 
*  *  *  and  *  *  *  to  maintain  luiimpaired 
the  water  habitat  for  significant  salmon 
populations  *  ♦   •  ."  (section  202(2)  of 
ANILCA:  16  U.S.C.  410hh-l(2)). 

Congress  also  determined  that  Katmai 
should  be  managed  to  protect 
"recreational  features".  Sport  fishing  is 


permitted  within  national  park  areas  in 
Alaska  (section  1314  of  ANILCA;  16 
U.S.C.  3202;  36  CFR  2.3, 13.21).  Providing 
for  the  use  of  the  Brooks  River  by 
recreational  anglers  and  natural 
predator  activities  of  the  area's  brown 
bears  pose  both  a  resource  management 
problem  affecting  the  bears  and  a  safety 
concern  for  humans. 

The  General  Management  Plan  (GMP) 
for  the  park,  prepared  pursuant  to 
section  1301  of  ANILCA  (16  U.S.C.  3191). 
addresses  specific  management 
responsibilities  and  objectives  regarding 
Brooks  River.  The  plan  notes  that: 

Visitors  have  traditionally  come  to  the 
Brooks  Camp  developed  area  to  fish,  visit  the 
Valley  of  Ten  Thousand  Smokes,  and  watch 
Alaska  brown  bears  in  their  natural 
environmmt.  This  development  and  the 
associated  activities  intrude  on  prime  liear 
habitat.  The  result  has  been  potentially 
dangerous  conflicts  t>etween  bears  and 
humans  in  this  area.  The  issue  is  huw  to 
reduce  this  hazardous  situation  and  potential 
impacts  on  bears  while  still  providing  for 
visitor  activities  in  this  portion  of  the  park. 

The  objectives  of  the  bear 
management  plan  for  Katmai.  as  stated 
in  the  GMP, 

*  *  *  are  to  retain  a  naturally  regulated 
population  of  brown  bears  in  the  park  and  to 
preclude  the  food-reinforced  attraction  of 
bears  to  people  and  thereby  minimize 
confrontations  between  bears  and  people. 
The  plan  calls  for  *  *  *  minimizing  human 
impacts  on  bear  behavior  and  patterns  of 
habitat  use  *  *  *." 

With  the  Brooks  River  being  such  an 
important  habitat  for  bear  populations 
and  the  nearby  Brooks  Camp  being  the 
major  overnight  visitor  use  area  in  the 
paii(,  these  objectives  are  of  specific  and 
immediate  importance  to  this  area. 

Sport  fishing  along  the  Brooks  River, 
as  well  as  elsewhere  within  the  park,  is 
regulated  by  appropriate  National  Park 
Service  regulations  in  36  CFR  2.3. 13.21, 
13.66  and  by  applicable  State  of  Alaska 
fishing  regulations.  Current  State 
regulations  affecting  the  Brooks  River 
fishery  allow  for  a  bag  and  possession 
limit  of  5  salmon  and  2  rainbow  trout 
during  the  summer  fishing  season.  Park 
policy  requires  that  any  fish  kept  is  to  be 
immediately  taken  to  a  nearby  fish 
cleaning  house  away  from  the  river  to 
be  cleaned  and  stored.  This  policy 
reduces  the  chance  of  bears  obtaining 
fish  caught  by  people,  thereby  learning 
to  associate  the  easy  acquisition  of  fish 
with  human  fishermen  and  disrupting 
the  bears'  natural  feeding  cycle. 

However,  an  increasing  number  of 
anglers,  some  who  travel  into  the  Brooks 
River  area  specifically  to  fish  for  the 
maximum  legal  Hmit.  often  do  not  take 
their  fish  directly  to  the  cleaning  house. 
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and  instead  cache  flsh  they  have  caught 
along  the  shore — a  practice  that  cannot 
be  prevented  by  any  but  the  most 
aggressive  and  costly  of  law 
enforcement  measures.  Bears  are  then 
attracted  to  this  food  source, 
encouraging  dangerous  bear/human 
interactions. 

This  proposed  rulemaking  would 
amend  section  36  CFR  13.66,  which  is 
specific  to  Katmai  National  Park  and 
Preserve,  by  establishing  a  total  daily 
bag  limit  of  one  fish,  regardless  of 
species,  on  the  Brooks  River.  A  minor 
amendment  to  36  CFR  13.66(b)(l]  would 
also  be  made  to  remove  the  dates  during 
which  bait  Tishing  is  allowed  along  the 
Naknek  River  to  conform  with  changing 
State  regulations. 

Effects  of  Proposed  Rulemaking 

These  changes  will  have  the  effect  of 
eliminating  the  opportunity  for  anglers 
to  store  their  catch  along  the  river 
banks,  which  tempts  bears  to  feed  on 
the  fish,  and  will  help  to  maintain  a 
healthy  fishery  for  the  bears.  The 
immediate  effect  will  be  to  cause  those 
anglers  who  fish  the  Brooks  River 
mainly  to  acquire  food  to  procure  their 
fish  elsewhere.  Numerous  other  areas 
rich  in  fish  resources  are  available  in  the 
nearby  vicinity  for  these  anglers.  Sport 
fishing  for  enjoyment  will  not  be 
restricted,  and  one  fish,  regardless  of 
species,  can  still  be  retained  if  desired. 
Human  safety  and  the  protection  of 
natural  bear  populations,  both  in  the 
short  and  long  term,  should  be  greatly 
improved.  Long  term  effects  will  be  a 
continued  healthy  fishery  resource,  a 
lessening  of  the  chances  for  bear/human 
confrontations,  and  an  improvement  in 
the  natural  feeding  habitat  for  bears.  By 
removing  the  dates  from  the  National 
Park  Service  regulation  for  bait  fishing 
the  Naknek  River  bait  fishing  season 
will  conform  with  any  changes  in  State 
law  for  bait  fishing. 

Options  Considetwl 

Other  management  options  based  on 
stated  management  objectives  in  the 
GMP  were  also  considered  in 
development  of  this  proposed 
rulemaking.  These  options  include 
closing  all  or  portions  of  the  area  to 
human  use.  restricting  the  Brooks  River 
to  catch-and-release  angling  only,  or 
eliminating  angling  along  the  river 
during  certain  time  periods  or  seasons. 
The  current  proposed  rulemaking  is  in 
accordance  with  stated  overall 
management  objectives  and  is  less 
restrictive  than  other  options. 

Public  Pwlidpation 

The  policy  of  the  National  Park 
Service  is.  whenever  practicable,  to 


afford  the  public  an  opportimity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking. 

Drafting  Infonnation 

The  primary  author  of  these 
regulations  is  Tony  Sisto.  Park  Ranger, 
Alaska  Regional  Office,  National  Park 
Service.  Anchorage. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19. 1981).  46  FR  13193.  and 
certifies  that  this  dociunent  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  economic  effects 
of  this  rulemaking  are  local  in  nature 
and  negligible  in  scope.  No  person  will 
be  prohibited  from  fishing  on  the  Brooks 
River  under  applicable  regulations. 

The  National  Park  Service  has 
determined  that  this  rulemaking  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment,  health,  and 
safety  because  it  is  not  expected  to: 

(a)  Change  public  angling  habits  to  the 
extent  of  adversely  affecting  the  aquatic 
or  other  natural  ecosystem; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it: 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
proposed  rulemaking  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Departmental  regulations  in  516  DM  6 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  SubjecU  in  36  CFR  Part  IS 

National  parks.  Reporting  and 
recordkeeping  requirements. 

PART  13-4AMENDED] 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  1  as 
follows: 


I 


Subpart  A— National  Park  System 
Units  In  Alaska 

1.  The  authority  citation  for  Part  13 
continues  to  read  as  follows: 

Autliority:  16  U.S.C.  1.  3.  462(k).  3101  et 
seq.;  1 13.e5(b)  also  issued  under  16  U.S.C. 
1361. 1531. 

2.  By  revising  fi  13.66  to  read  as 
follows: 

S13.M    Katmai  National  Parti  and 


(a)  [Reserved]. 

(b)  Fishing  is  allowed  in  accordance 
with  S  13.21  of  this  chapter,  but  only 
with  artificial  lures  and  with  the 
following  additional  exceptions: 

(1)  Bait,  as  defined  by  State  law,  may 
be  used  only  on  the  Naknek  River  during 
times  and  dates  established  by  the 
Alaska  Department  of  Fish  and  Game, 
and  only  from  markers  located  just 
above  Trefon's  Cabin  downstream  to 
the  park  boundary. 

(2)  Flyfishing  only  is  allowed  on  the 
Brooks  River  between  Brooks  Lake  and 
the  posted  signs  near  Brooks  Camp. 

(3)  On  the  Brooks  River  the  bag  limit 
is  one  (1)  fish  per  day.  The  one  fish 
retained  may  be  of  any  species. 
WiUiam  P.  Horn. 

Assistant  Secretary  for  Fish  Wildlife  and 
Parks. 
Date:  )une  9, 1968. 

(FR  Doc.  8&-17799  Filed  8-«-88;  8:45  am) 
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POSTAL  SERVICE 
39  CFR  PART  111 

Second-Class  Publication; 
Re<|ulrenients  for  Reentfy 

AQENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

summary:  This  proposal  would  amend 
postal  regulations  concerning 
applications  to  reenter  a  publication  at 
second-class  mailing  rates  on  a  different 
frequency  of  issuance,  at  a  new  office  of 
publication,  or  imder  a  new  title. 
Experience  has  shown  that  an 
application  for  reentry  on  one  or  more  of 
these  grounds  sometimes  indicates  a 
modification  or  change  in  the  nature  of  a 
publication  of  such  a  character  as  to 
cause  later  issues  to  be  ineligible  for 
mailing  as  second-class  mail.  The 
proposed  amendments  would  provide 
that  the  Postal  Service  would  reevaluate 
the  publication's  eligibility  for  second- 
class  postage  rates  when  considering 
such  a  reentry  application.  This 
reevaluation  would  help  to  prevent  use 
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of  the  reentry  process  to  mail 
publications,  or  issues  of  publications,  at 
rates  of  postage  for  which  they  are  not 
eligible. 

DATE:  Comments  must  be  received  on  or 
before  September  7, 1988. 
ADDRESS:  Director.  Office  of 
Classification  and  Rates  Administration. 
U.S.  Postal  Service,  475  L'Enfant  Plaza, 
West.  SW..  Washington,  DC  20260-5360. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9  a.m.  and  4  p.m. 
Monday  through  Friday  in  Room  8430.  at 
the  above  address. 
PON  FURTHEII  INFORMATION  CONTACT: 
Leo  F.  Raymond,  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION:  Based 

upon  recent  experience,  the  reentry  of  a 
publication  with  a  new  frequency,  a  new 
title,  or  a  different  office  of  publication, 
may  signal  a  substantial  modification  to 
the  publication  or  change  in  the  nature 
of  the  publication  sufficient  to  make 
some  or  all  "issues"  produced  thereafter 
ineligible  for  second-class  mail 
privileges.  The  proposed  rule  would 
confirm  that  the  Postal  Service  will 
review  publications  which  request  a 
modification  to  their  current  title,  office 
of  original  entry,  or  frequency  of 
issuance  to  ensure  that  such 
amendments  will  not  result  in  either  the 
publication  or  some  of  its  "issues"  being 
ineligible  for  seoond-class  mail 
privileges.  If  a  publication,  as  modified 
by  a  requested  reentry,  is  found  to 
maintain  compliance  with  postal 
requirements,  the  reentry  request  will  be 
granted.  If  it  is  determined,  however, 
that  the  publication  as  reentered  will  not 
maintain  compliance  with  second-class 
mailing  requirements,  the  reentry  will  be 
denied.  If  a  reentry  is  denied,  the 
publisher  would  have  the  option  of 
abandoning  the  reentry  request,  or 
paying  for  subsequent  mailings  at 
another  rate  of  postage  for  which  the 
publication  might  qualify  while  pursing 
an  appeal  of  the  denial. 

For  example,  the  Postal  Service  would 
expect  to  deny  a  reentry  application  if 
one  of  the  following  situations  existed: 

1.  A  reentry  is  requested  to  change  a 
publication's  frequency  from  "Monday- 
Friday"  to  "Monday-Saturday." 
Verification  of  the  publisher's  records 
indicates  that  the  Saturday  issue  will 
not  be  in  compliance  with  second-class 
requirements. 

2.  A  reentry  is  requested  to  change 
publication's  office  of  original  entry. 
Verification  of  the  publisher's  records 
reveals  that  the  circulation  of  the 
publication  would  change  to  being 
primarily  to  nonsubscribers. 

3.  A  reentry  is  requested  to  change 
publication's  title.  Verification  indicates 


that  the  publication,  as  modified,  would 
be  a  section  or  imcomplete  copy  of  a 
separate  second-class  publication. 

Specifically,  the  Postal  Service 
proposes  to  amend  DMM  section  444.4 
to  set  forth  the  qualification 
requirements  for  the  granting  of  an 
application  for  reentry,  the  procedures 
for  consideration  of  such  an  application, 
and  the  mailing  status  of  the  publication 
while  the  initial  application  is  pending. 
The  proposal  would  allow  the  publisher 
to  continue  to  mail  at  second-class  rates 
while  an  application  for  reentry  is 
pending,  until  the  initial  decision  is 
made  by  the  Rates  and  Classification 
Center.  The  expectation  is  that  the  vast 
majority  of  such  applications  will  be 
granted. 

The  Postal  Service  also  proposes  to 
revise  section  444.5  to  set  forth  the  rules 
that  govern  an  appeal  of  an  initial  denial 
of  a  reentry  application.  This  section 
would  provide  that,  where  evidence 
indicates  that  the  reentered  publication 
would  not  comply  with  second-class 
requirements,  a  publisher  who  appeals  a 
denial  would  have  to  pay  postage  at  the 
applicable  third-  or  forth-class  rate  of 
postage  pending  a  decision  on  the 
appeal,  because  an  initial  decision  will 
have  been  made  that  the  publication,  or 
some  of  its  issues,  as  revised,  would  not 
qualify  for  second-class  mail  privileges. 
If  the  publisher  prevails  on  appeal,  a 
refund  will  be  made  of  the  difference 
between  the  postage  paid  at  the  third-  or 
forth-class  rates  and  the  postage  which 
would  have  been  due  at  the  second- 
class  rates,  provided  that  records 
demonstrating  the  amount  of  the  refund 
due  have  been  submitted. 

An  amendment  would  also  be  made  to 
section  447  that  would  require 
verifications  in  support  of  applications 
for  reentry  to  be  performed  by  postal 
personnel. 

Although  exempt  from  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b],  (c)),  regarding  proposed 
rulemaking  by  39  U.S.C.  410  (a],  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
to  the  Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  Part 
111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART1 11-(  AMENDED] 

1.  The  authority  citation  for  Part  111 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401,  403.  404.  3001-3011.  3201-3219.  3403-3406, 
3621,  5001. 


APPLICATION  FOR 


PART 
REENTRY 

2.  Revise  444.4  to  read  as  follows: 

444.4    Application  review  process 

444.41  Responsibility.  The  General 
Manager,  Rates  and  Classification 
Center  (RCC)  that  serves  the  known 
office  of  publication  issues  the  initial 
decision  on  all  reentry  applications. 
Before  taking  action  on  an  application, 
the  General  Manager  may  ask  the 
publisher  for  additional  information  or 
evidence  to  complete  or  clarify  the 
application.  The  publisher's  failure  to 
furnish  such  information  is  sufficient 
grounds  for  denying  the  application. 

444.42  Mailing  While  Application  is 
Pending.  Copies  of  an  authorized 
second-class  publication  will  be 
accepted  for  mailing  at  the  second-class 
rates  while  an  application  for  reentry  is 
pending  an  initial  decision  by  the 
General  Manager,  RCC. 

444.43  Review  of  Continued 
Qualification.  In  reviewing  a  reentry 
application,  the  Postal  Service  will 
examine  the  qualification  of  the 
publication,  as  reentered,  for  second- 
class  entry.  Publishers  must  be  able  to 
substantiate,  to  the  satisfaction  of  the 
Postal  Service,  that  the  publication,  as 
reentered  under  the  application,  will 
continue  to  comply  with  all  applicable 
second-class  requirements. 

444.44  Evidence  of  Qualification  and 
Supporting  Documentation.  As  part  of 
the  evidence  of  continued  qualification 
that  must  be  made  available  in  support 
of  the  application  for  reentry,  the 
publisher  may  be  required  to  produce 
circulation  records  (such  as  those 
described  in  447.21  and  447.3]  to  permit 
verification  by  postal  personnel  that  all 
issues  or  editions  of  the  publication,  as 
reentered,  will  comply  with  all 
applicable  second-class  requirements 
(see  also  447.54}.  Other  documentation, 
including  circulation  records  for  other 
issues  or  editions,  must  be  made 
available  upon  request.  Refusal  or 
failure  to  produce  such  evidence  will  be 
sufficient  grounds  to  deny  the  reentry 
request. 

444.45  Granting  an  Application.  If 
the  General  Manager,  RCC,  grants  the 
application,  he  will  notify  the  publisher 
and  the  postmaster  at  the  original  entry 
office,  who  will  then  notify  any 
additional  entry  offices. 

444.46  Denying  an  Application.  If  the 
verification  required  by  444.43  and 
447.54  reveals  that  the  publication  (as 
modified  by  the  requested  reentry)  will 
not  comply  with  applicable  second-class 
requirements,  the  General  Manager, 
RCC,  will  deny  the  reentry  application. 
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and  notify  die  publisher  in  writing, 
specifying  the  reasons  for  the  denial. 
Within  15  days  of  receipt  of  such  notice, 
the  publisher  may  elect  to:  (1)  Return  to 
the  publication  status  that  existed 
before  the  application  for  reentry  was 
submitted;  or  (2)  pursue  an  appeal  under 
444.5.  if  no  appeal  is  filed  under  444.5, 
the  denial  will  become  effective  15  days 
from  the  publisher's  receipt  of  the 
General  Manager's  decision. 

444.5    Appeal  of  a  denial  of  reentry 

444.51    Procedures.  All  appeals  of 
denials  of  reentry  applications  roust  be 
filed  with  the  Director.  Office  of 
Classification  and  Rates  Administration, 
USPS  Headquarters.  Washington.  DC 
2026O-53fiO.  The  Director  may  ask  the 
publisher  for  additiooai  information  or 
evidence  to  supplement  or  clarify  the 
appeal.  The  publisher's  failure  to  furnish 
such  information  is  sufficient  grounds 
for  denying  the  appeal.  Upon  completing 
a  review  of  the  appeal  ami  the  General 
Manager's  decision,  the  Director  will 
issue  a  written  decision  which  will  be 
sent  to  the  publisher,  the  RCC  and  the 
office  of  publication.  The  Director  will 
issue  the  final  agency  decision  on 
appeals  concerning  changes  of  name, 
frequency,  or  known  office  of 
publication  under  444.1.  The  Director's 
decision  concerning  a  change  in 
qualiHcation  category  under  444.2  or 
444.3  may  be  appealed  in  accordance 
with  441.23. 

444.52   Mailings  deposited  while 
appeal  is  pending 

444.521  Applicable  Rates  During 
Appeal  Period.  If  a  publication  is  denied 
reentry  under  444.1  to  change  its  title, 
frequency  of  issuance,  or  known  office 
of  publication,  copies  of  any  issues  of 
the  publication  found  to  be  unqualified 
for  second-class  mail  privileges  will  be 
accepted  in  a  pending  status  at  the 
applicable  third-  or  fourth-class  rates. 
"Pending  status."  for  purposes  of  this 
section,  begins  on  the  dale  the  appeal  is 
filed  and  continues  until  the  conclusion 
of  the  appeal  process.  If  a  publication  is 
denied  reentry  under  444.2  or  444.3  to 
change  its  qualification  category,  copies 
of  the  publication  will  be  accepted  at 
the  currently  applicable  second-class 
rate  during  the  consideration  of  the 
appeal. 

444.522  Mailing  Statements.  The 
publisher  must  submit  Form  3541, 
Statement  of  Mailing— 2nd  Class  Pubs 
Except  Requester  Publications  (or,  as 
appropriate,  Form  3541A.  Statement  of 
Mailing— Second-Class/Requester 
Publications),  and  Form  3602,  Statement 
of  Mailing  with  Permit  Imprints,  with 
each  mailing  of  the  publication 
submitted  in  a  pending  status  while  the 


appeal  of  the  denial  of  reentry  is 
pending.  The  publisher's  failure  to 
submit  these  forms  will  be  sufficient 
grounds  to  deny  a  refund  of  postage 
under  444.523. 

444.523     Reminds  of  Postage.  If  the 
reentry  application  is  approved  on 
appeal,  die  publisher  will  be  refunded 
the  difference  between  the  applicable 
second-dass  postage  and  the  third-  or 
foorth-class  postage  paid  during  the 
period  that  the  appeal  was  pending, 
provided  records  to  substantiate  the 
amount  of  the  refund  have  been 
submitted  by  the  publisher.  If  the 
reentry  application  is  denied  on  appeal, 
no  refund  will  be  provided. 

PART  447— MAINTENANCE  AND 
VERIFICATION  OF  PUBUSHER 
RECORDS 

447.5    Verification  procedures 


§447.51    (Amended] 

3.  Amend  447.51  by  adding  "Except  as 
provided  by  447.54."  to  the  beginning  of 
the  section. 

4.  Add  a  new  447.54  to  read  as 
follows: 

447.54    Verifications  performed  in 
support  of  an  application  for  reentry 
must  be  performed  by  postal  personneL 
For  such  verifications,  reports  by 
independent  audit  bureaus  may  not  be 
substituted  as  acceptable  alternatives  to 
postal  verification. 
♦        •        »        *        ♦ 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Fred  Egglestan, 

Assistant  General  Counsel.  Legislative 
Division. 

(FR  Doc.  88-17796  Filed  8-5-^;  8:45  amj 

BILLMQ  OOOE  TZM-IKM 


39  CFR  Part  232 

Inspection  of  Items  Entering  or 
Leaving  Poetal  Property,  Uneuthortzed 
Possession  of  ControMed  Substances; 
Nondiscrimination 

aqency:  Postal  Service. 
action:  Proposed  rule. 

SUMMARY:  This  proposal  would  amend 
regulations  concerning  inspection  of 
items  brought  onto  or  taken  off  of  postal 
property.  It  would  add  possession  of  a 
controlled  substance  to  the  list  of 
prohibited  actions  on  that  propoerty. 

This  would  bring  postal  regulations  on 
this  subiect  into  full  harmony  with 
existing  state  and  federal  laws 


prohibiting  the  unauthorized  possession 
of  controlled  substances.  Finally,  it 
would  amend  postal  regulations  against 
discrimination  by  adding  prohibitions 
against  discrimination  based  on  age  {at 
least  40  years  of  age),  reprisal,  or 
physical  or  mental  handicap.  This  would 
make  this  provision  reflect  more  recent 
statutes. 

DATE:  Comments  must  be  received  on  or 
before  September  7, 1988. 

ADDRESS:  Written  comeots  should  be 
addressed  to  the  Manager,  Legal  Liaison 
Branch,  Room  3847,  Inspection  Service. 
U.S.  Postal  Service.  475  L'Enfant  Plaza, 
West.  SW..  Washington,  DC  20260-2181. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
pohotocop3ring  between  9."00  a.m.  and 
4100  p.m..  Monday  through  Friday,  in 
Room  3847  at  die  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.J.  Bauman.  (202)  268^4415. 


'  NiFOflMATlON:  Section 
232.1(b)  of  Title  39,  Code  of  Federal 
Regulations,  now  deals  generally  with 
admission  of  individuals  to  Postal 
Service  property  when  it  is  closed  to  the 
public,  and  does  not  address  the 
inspection  requirements.  The  Postal 
Service  currently  inspects  items  entering 
or  leaving  postal  property  pursuant  to 
Item  C.3.  of  Poster  7,  entitled  "Rules  and 
Regulations  Governing  Conduct  on 
Postal  Property."  This  proposal  would 
amend  and  incorporate  Item  C3  into 
I  232.1(b). 

Paragraph  (g)  of  5  232.1  prohibits  the 
sale  or  use  of  controlled  substances  on 
postal  property,  except  as  medically 
audiorized.  It  is  proposed  to  include 
among  these  prohibitions  the 
unauthorized  possession  of  controlled 
substances.  This  would  bring  §  232.1]g) 
into  conformity  with  existing  federal 
and  state  statutes  prohibiting  such 
possession  of  controlled  substances. 

Paragraph  (m)  of  S  232.1  presently 
forbids  discrimination  against  persons 
based  on  race,  creed,  color,  sex  or 
national  origin.  To  make  this  provision 
reflect  more  recent  statutes,  it  is 
proposed  to  amend  these  regulations  by 
adding  prohibitions  against 
discrimination  based  on  age  (at  least  40 
years  of  age),  reprisal,  or  physical  or 
mental  handicap. 

Accordingly,  39  CFR  Part  232  is 
amended  as  follows: 

List  of  Subjects  in  39  CFR  Part  232 

Law  enforcement,  Postal  Service. 

PART  232— [AMENDED] 

1.  The  authority  citation  for  Part  232  is 
revised  to  read  as  set  forth  below: 


Authority:  39  U.S.C.  401,  403(b)(3).  404(a)(7); 
40  U.S.C.  318.  318a.  318b,  318c;  sec.  609, 
Treasury.  Postal  Service  and  General 
Government  Appropriations  Act.  1988.  Pub.  L 
100-202: 18  U.S.C.  13,  3061;  21  U.S.C.  802.  844. 

2.  In  §  232.1.  paragraphs  (b),  (g)  and 
(m)  are  revised  to  read  as  follows: 

§  232.1    Conduct  on  postal  propoerty. 

***** 

(b)  Inspection,  Recording  presence.  (1) 
Purses,  briefcases,  and  other  containers 
brought  into,  while  on,  or  being  removed 
from  the  property  are  subject  to 
inspection.  A  full  search  of  a  person 
may  accompany  an  arrest. 

(2)  Except  as  otherwise  ordered, 
properties  must  be  closed  to  the  public 
after  normal  working  hours.  Properties 
also  may  be  closed  to  the  public  in 
emergency  situations  and  at  such  other 
times  as  may  be  necessary  for  the 
orderly  conduct  of  business.  Admission 
to  properties  during  periods  when  such 
properties  are  closed  to  the  public  may 
be  limited  to  authorized  individuals  who 
may  be  required  to  sign  the  register  and 
display  identification  documents  when 
requested  by  security  force  personnel  or 
other  authorized  individuals. 
***** 

(g)  Alcoholic  beverages  and  drugs.  A 
person  under  the  influence  of  an 
alcoholic  beverage  or  any  drug  which 
has  been  defined  as  a  "controlled 
substance"  may  not  enter  postal 
property  or  operate  a  motor  vehicle  on 
postal  property.  The  possession,  sale,  or 
use  of  any  "controlled  substance" 
(except  one  that  is  medically  approved) 
or  the  sale  or  use  of  any  alcoholic 
beverage  on  postal  premises  is 


prohibited.  The  term  "controlled 
substance"  is  defined  in  section  802  of 
title  21,  U.S.C. 

«  *  *  *  * 

(m)  Nondiscrimination.  There  must  be 
no  discrimination  by  segregation  or 
otherwise  against  any  person  or  persons 
because  of  race,  color,  religion,  national 
origin,  sex.  age  (at  least  40  years  of  age), 
reprisal,  or  physical  or  mental  handicap, 
in  furnishing,  or  by  refusing  to  furnish  to 
such  person  or  persons  the  use  of  any 
facility  of  a  public  nature,  including  all 
services,  privileges,  accommodations, 
and  activities  provided  thereby  on 
postal  property. 
***** 

Fred  Eggleston, 

Assistant  General  Counsel,  Legislative 

Division. 

(FR  Doc.  88-17797  Filed  8-S-88:  8:45  am) 

BILLING  CODE  7710-12-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  86-470;  RM-5440] 

Radio  Broadcasting  Services;  Lake 
Lorraine,  FL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  denial  of 
petition. 

SUMMARY:  This  document  dismisses  the 
petition  of  Michael  |.  Pollack  to  allot 
Channel  227A  to  Lake  Lorraine.  Florida. 


as  a  first  FM  service  (published  at  52  FR 
2565:  January  23. 1987).  Petitioner  did 
not  respond  to  the  Further  Notice  in  this 
proceeding  soliciting  additional 
information  regarding  the  status  of  Lake 
Lorraine  as  a  community.  With  this 
action,  this  proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPl£MENTARV  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  B&-470. 
adopted  June  29. 1988.  and  released  July 
28, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-17676  Filed  8-5-88:  8:45  am) 
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This  secten  o«  the  FEDERAL  REGtSTER 
contains  documents  other  than  nites  or 
proposed  rules  that  are  applicabte  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  ruings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  exatnpies 
of  documents  appearir)g  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS)  on  Mining 
Activities  Proposed  liy  Steven  l_ 
ReNly,  Jefferson  City,  MT,  in  the 
Wilson  Creole  Drainage  of  ttie  Elktwrn 
Mountains,  Hatana  National  Forest.  MT 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  Environmental  fanpact  Statement  to 
analyze  and  disclose  the  environmental 
impacts  of  proposed  mineral  exploration 
by  Steven  L  Reilly  within  the  Elkhom 
Mountains  on  the  Helena  Ranger 
District.  Hdena  National  Forest. 
Jefferson  County,  Montana.  The  agency 
invites  written  comments  and 
suggestions  on  the  proposed  activity, 
potential  impacts  and  management 
alternatives  or  actions  which  should  be 
considered.  In  addition,  the  agency  gives 
notice  of  the  full  environmental  analysis 
and  decision  making  process  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  parties  are  aware  how  they 
may  participate  and  contribute  to  the 
fmal  decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
September  30, 1988. 

ADDRESS:  Submit  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
to  Ernest  R.  Nunn,  Forest  Supervisor, 
Helena  National  Forest,  301  S.  Park, 
Room  328.  Helena,  MT  59626. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  comments  on  the  proposed  action 
and  the  environmental  impact  statement 
should  be  made  to  John  Padden, 
Minerals  Staff  Officer,  Helena  National 
Forest.  301  S.  Park,  Drawer  10014.  Room 
328,  Helena,  MT  59626. 


SUmEMENTARY  INFORMATION:  The 
Forest  Service  will  prepare  an  EIS  in 
response  to  a  Wan  of  Operations 
submitted  by  Steven  L  Reilly  of 
Jefferson  City,  Montana.  Mr.  Reilly  is 
proposing  mineral  exploration  in  the 
Elkhom  Mountains,  Helena  Ranger 
District,  Helena  National  Forest.  The 
Chrysos  and  Gold  Bar  placer  claims  are 
located  in  the  vicinity  of  Wilson  Creek, 
Sections  7,  8, 16, 17, 18,  Township  7 
North,  Range  2  West,  P.M.M^  (efferaon 
County.  Montana.  Exploration  activities 
will  consist  of  construction  of  a  200  x 
300  X  4  feet  storage/settling  pond, 
construction  of  a  small  dam  on  Wilson 
Creek,  excavation  of  42  test  holes 
approximately  5x5  feet  and  extending 
to  bedrock,  and  removal  of  up  to  36,500 
tons  of  placer  materials.  Exploration 
activities  are  projected  to  occur  in  1989. 
Pubhc  participation  will  be  important 
during  the  analysis.  The  first  point  of 
public  participation  is  during  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
action.  This  input  will  be  used  in 
preparation  of  the  draft  environmental 
impact  statement  (DEIS).  Tlie  scoping 
process  includes: 

1.  identifjring  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 

depth. 

3.  Eliminating  insignificant  issues  or 

those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identifying  additional  alternatives. 

5.  Identifying  potential  environmental 

effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect, 
and  cumulative  effects,  and 
connected  actions). 

6.  Determining  potential  cooperating 

agencies  and  task  assignments. 

Scoping  has  been  initiated  through  a 
site  inspection  on  June  22, 1988  wiOi 
Forest  Service  resource  specialists, 
Montana  Department  of  State  Lands 
specialists,  and  Mr.  Reilly.  Several 
discussions  have  taken  place  with 
interested  individuals,  groups,  and  the 
news  media.  Additional  public 
involvement  will  include  release  of  the 
draft  alternatives  for  public  review  and 
comment  in  January,  1989. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be  filed 


with  the  Environmental  Protection  . 
Agency  (EPA)  and  available  for  public 
review  in  January,  1989L  At  that  time. 
EPA  will  publish  a  notice  of  availability 
of  the  DEIS  in  the  Fedetal  Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  EPA's  notice 
of  availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  management  of  mineral 
activify  in  Elkbom  Mountain  area 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  DEIS  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1508.3).  In  addition. 
Federal  court  decisions  have  established 
that  reviewers  of  draft  EIS's  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaniogfal  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions,  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.  553 
(1978)  and  that  environmental  objections 
that  could  have  been  raised  at  the  draft 
stage  may  be  waived  if  not  raised  until 
after  completion  of  the  final 
environmental  impact  statement. 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980).  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  final  EIS  is 
scheduled  to  be  completed  by  March, 
1989.  In  the  final  EIS  the  Forest  Service 
is  required  to  respond  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
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to  review  under  applicable  Forest 
Service  regulations. 

Ernest  R.  Nunn,  Supervisor  of  the 
Helena  National  Forest  is  the 
Responsible  Official. 

Date:  August  1, 198& 
Eniaft  R.  Nunn, 

Forest  Supervisor,  Helena  National  Forest. 
[FR  Doc.  88-17768  Filed  8-5-88;  8:45  am] 


Soil 


Canandaigua  Laka  PJL.  566  Watarahad 
Prolact,  New  York;  Finding  of  No 
Significant  Impact 

agency:  Soil  Conservation  Service. 
ACTKMK  Notice  of  a  fuidkig  oi  no 
gignHicaat  nopact 

suNmumr:  Pursuant  to  Section  102(2KC1 
of  the  National  Eavironmental  Poli^ 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  f40 
CFR  Pkrt  tSOO);  and  tbeSofl 
Conservation  Service  Guidetines  (7  CFR 
Part  860);  tk*  Sotf  Cbneenratkm  Service, 
U.S.  Departnwfit  of  AgricaUure,  grves 
notice  tkot  an  enviFotmentsI  impect 
statement  ie  not  being  prepared  for  the 
CamadiegM  Lake  PX.  588  Watershed 
Project.  Ontario  and  Yatee  Cbenties, 
New  York. 

FOR  RiNTnen  mporhmtion  contact: 
Pant  A.  Dodd,  State  Conservationist, 
Soil  Conservation  Service,  fames  M. 
Hanley  Federal  BnSding,  100  S.  Clinton 
Street,  Room  771.  Syracuse,  New  York 
13260,  telephone  (315)  42S-5521. 
SUPPLEMIMTARV  INFORMATION:  The 
environmental  assessment  of  this 
federally  aaeisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impact*  on 
the  environment.  As  a  result  of  these 
findings,  Paul  A.  Dodd,  State 
Coi iser  V  ationist,  has  determined  that  the 
preparation  of  an  environmental  impact 
statement  is  not  needed  for  this  project. 

The  project  concerns  a  plan  for 
accelerated  conservation  treatment  of 
lundaDd  in  d»  Canandaigua  Lake 
Watershed.  ConservatioR  practices  will 
be  implemented  on  an  estimated  8,620 
acres  of  cropland.  The  planned  practices 
ioclede  no-ttlU  contour  str^Kxopping, 
conservation  ^nstems.  diversions,  and 
permanent  seeding  in  vineyards. 
BeneRts,  attributable  to  reduced  soil 
erostoa,  will  be  derived  from 
maintaining  long-term  productivity  on 
cropland  and  helping  to  protect  water 
quality  in  Canandaigw  Lake. 

The  Notice  of  Finding  of  No 
Signifieant  bnpact  (FCM^iSI)  has  been 
fbrwarded  to  the  Environmental 


Protection  Agency  and  to  various 
Federal,  State  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  611 
single  copy  requests  at  the  above 
add^esa  Basic  data  developed  during 
the  environmental  assessment  is  one  file 
aiul  may  be  reviewed  by  contacting  Paul 
A.  Dodd. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  September  7, 1988. 

(This  activity  i«  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protectian  and  Flood 
Preventim  Ptopam.  OKsb  of  Managemeat 
and  Budget  Circular  A-06  regarding  state  and 
local  clearingfaouse  review  of  federal  and 
^federally  assisted  programs  and  projects  is 
Sppticable.J 
PshI  A.  Dodd. 
State  Conservationist 

Date:  )uly  27,  tMS. 
[FR  Doc.  a»-17775  Filed  »-S-«ft  8:45  am] 
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Silver  Spring*  Flood  Control  Proiect, 
Nevada;  RCU>  Meaaura  Plan 

agency:  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  a  finding  of  no 

significant  impact 

summary:  Pursuant  to  section  102t2)(C] 
of  the  National  Evironmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
QuaMty  Rules  (40  CFR  Part  1500}:  and 
the  Sofl  Conscrvatfon  Service  Rules  (7 
CFR  Part  650);  the  Soil  Conservation 
Service,  U5.  Depeitment  of  Agricnlttire, 
gives  notice  that  an  environsiental 
impact  statement  is  not  being  prepared 
for  the  Silver  Springs  Flood  Control 
Project  fRCaD  Measure  Plan),  Lyon 
County,  Nevada. 

FOR  FURTMCR  INFORMATION  CONTACT: 
Charles  R-  Adams,  State 
Conservationist,  Soil  conservation 
Service,  1201  Terminal  Way,  Room  219, 
Reno,  Nevada,  88502,  702-784-5883. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  evaluation  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings,  Charles  R.  Adams,  State 
Coitsei'vationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  RC&D  measure 
plan  for  flood  prevention.  The  planned 
works  of  improvement  include  the 
construction  of  flood  conveyance 
channel  and  a  dike  embankment. 


The  Notice  of  a  Finding  of  No 
Significant  Impact  (PONS!)  has  been 
forwarded  to  the  Environaiental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  if  the  FONST  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  evaluation  are  on  file 
and  may  be  reviewed  by  contacting 
Charles  R.  Adams.  No  administrative 
action  on  implementation  of  the 
proposal  will  be  taken  until  September 
7,1988. 

(This  activity  is  Hsted  in  tiie  Ca«ak)g  of 
Federal  Domestic  Assistance  under  No. 
10.901,  Resource  Conservation  and 
Development,  and  is  subject  to  tlie  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  ofRcials.) 

Date:  July  28, 198S. 
Charles  R.i 


State  CoinervatioaisU 

[FR  Doc  •8>^17785  Piled  8-»-88t  ft4»a«i} 

BtlXMO  OOK  s«is-is-ir 


COMMISSION  ON  CIVIL  RIfiKTS 

Vermont  Advisory  Coomiiftee;  Agends 
and  Notice  of  Public  Heeflng 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Ri^ts, 
that  a  meetiiig  of  the  Vermont  Advisory 
Committee  to  the  Commission  will 
convene  at  7t30  p.m.  on  August  25, 1988, 
in  the  Adirondack  Room  of  the 
Windjammer  Conference  Center,  1078 
Williston  Road,  South  airfington, 
Vermont 

The  purposes  of  the  meeting  are  to 
orient  new  members,  discuss  the 
leceutly  enacted  legislation  to  estabhsh 
a  state  human  rights  commission,  and 
plan  activities  for  Fiscal  Year  1988-89. 

Persons  desiring  additional 
informatiaB.  or  frfaniiing  a  prescBtation 
to  the  Connrattee,  should  contact 
Commrttee  Chairperson  Eloise  R. 
Hedbor  02/372-6817)  in  Vermont  or 
)ohn  L  Kakley,  Director  of  the  Eaeterii 
Regional  Division  (202/523-5284;  TDD 
2(K/ 376-8117)  in  Washington.  UXZ. 
Heariiig  impaired  persons  who  will 
attend  the  meeting  and  reqnire  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  die 
scheduled  date  of  the  meeting.  The 
meeting  will  be  conducted  pursuant  to 
the  provisions  of  the  Rules  and 
Regulations  of  the  Commission. 
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Dated  at  Washington.  DC.  July  28. 1968. 
Susan  |.  Prado. 
Acting  Staff  Director. 
(FR  Doc.  88-17774  Filed  8-5-88;  8:45  am) 

BIUJNG  COOC  C33S^>1-H 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  Na  26-M] 

Foreign-Trade  Zone  49— Newark/ 
Elizabeth,  NJ;  Application  for  Subzone 
Agfa-Gevaert  West  Caldwell.  NJ; 
Specialty  Plwtographic  Paper  Plant 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  Authority  of  New 
York  and  New  Jersey,  grantee  of  FTZ  49, 
requesting  special-purpose  subzone 
status  for  the  specialty  photographic 
paper  manufacturing  plant  of  the 
Peerless  Photo  Products  Division  of 
Agfa-Gevaert.  Inc.  (AGI),  a  subsidiary  of 
Agfa-Cavaert  NV  of  Belgium,  located  in 
the  Township  of  West  Caldwell,  New 
Jersey,  within  the  Newark  Customs  port 
of  entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  U.S.C.  81a-81ul.  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  July  28, 1988. 

The  AGI  plant  (15  acres  with  93,000 
sq.  ft.  of  building  space)  is  located  at  8 
Henderson  Drive  in  the  West  Essex 
Industrial  Park.  The  facility  employs  200 
persons  and  is  used  to  produce  several 
kinds  of  high  quality  photographic 
papers  used  in  advertising  and 
industrial  graphic  operations. 
Approximately  50  percent  of  the  value 
of  the  components  will  be  sourced 
abroad,  such  as  photographic  emulsions 
and  chemicals,  photographic  base  paper. 


photographic  gelatin,  carbon  black  and 
plastic  containers  chiefly  used  for 
packing. 

Zone  procedures  would  exempt  AGI 
from  duty  payments  on  the  foreign 
components  used  in  its  exports.  On  its 
domestic  sales,  the  company  will  be 
able  to  elect  the  duty  rate  that  applies  to 
Hnished  photographic  paper.  The  duty 
rates  on  the  major  components  range 
from  0.0  to  8.5  percent,  whereas  the  rate 
for  the  finished  photographic  paper  is  3.7 
percent.  The  application  indicates  that 
zone  savings  will  improve  the  plant's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230;  Peter  J.  Baish. 
Area  Director,  U.S.  Customs  Service, 
New  York  Region,  Airport  International 
Plaza,  Room  210A.  Newark.  New  Jersey 
07114;  and  Colonel  Marion  L.  Caldwell. 
District  Engineer,  U.S.  Army  Engineer 
District  New  York,  26  Federal  Plaza, 
New  York,  New  York  10278-0090. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  September  16. 
1988. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

Area  Director's  Office,  U.S.  Customs 
Service,  Airport  International  Plaza, 
Room  210A,  Newark.  New  Jersey 
07114 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  1529. 


14th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230 

Dated:  August  1. 1988. 
Dennis  Pucdnelli, 
Acting  Executive  Secretary. 
[FR  Doc.  88-17793  Filed  8-5-88:  8:45  am] 

BILUNQ  CODE  3S10-0S-H 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  Hnding.  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  secUon  353.53a  or  355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  August  31, 1988, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
August  for  the  following  periods; 


Antidumping  Duty  Proceeding 


Belgium:  Industrial  Ptwsphocic  Acid  (A-423-602) 

France:  Nitrocellulose  (A-427-009) '"'Z""'""""". 

Israel:  Industrial  PtX)sphooc  Acid  (A-508-604) 

Italy:  Tapered  Roller  Bearings  and  Parts  Thereof,  Finished  and  Unfinished  (A-^75^3)" 

Japan:  Acrylic  SheM  (A-5e8-055) 

Japan:  Cadmium  (A-S88-035) Z' 

Japan:  HigfvCapacity  Pagers  (A-588-007) 

Japan:  Tapered  Roller  Bearings,  4  Inches  and  Under  (A-588-054) 

People's  Republic  of  China:  Petroleum  Wax  Candles  (A-570-504).... 

Taiwan:  dear  Sheet  Glass  (A-583-023) 

Thailand:  MaNeatile  Cast  Iron  Pipe  Fittirigs  (A-549-601) 

Turkey:  Acetysalicylic  Acid  (Aspirin)  (A-489-602) "Z"!!!!Z".""I"" 

Union  of  Soviet  Socialist  Republics:  Titanium  Sponge  (A-461-008)  .....!.~"~"I"""''"""""'"""..".. 
Yugoslavia:  Tapered  Roller  Bearings  and  Parts  Thereof.  Finished  and  Unfinished  (A-479-601)!! 


Period 


04/20/87-07/31/88 
08/01/87-07/31/88 
04/20/67-07/31/88 
02/06/87-07/31/88 
08/01/87-07/31/88 
08/01/87-07/31/88 
08/01/87-07/31/88 
08/01/87-07/31/88 
08/01/87-07/31/88 
08/01/87-07/31/88 
02/13/87-07/31/88 
04/15/87-07/31/88 
08/01/87-07/31/88 
02/06/87-07/31/88 


Countervailing  CXity  Proceeding 

New  Zealand:  Low-Fuming  Brazing  Copper  Rod  and  Wire  (C-61 4-501) 

Thailand:  Pipes  and  Tubes  (C-549-501) _. 

Canada:  Live  Swine  (C-122-404) 


Period 

- 

08/01/87-07/31/88 
01/01/87-12/31/87 
04/01/87-03/31/88 
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CbunlafvaMng  Duly  Proceeding 


Zunbabtna:  Wire  Rod  (C-796-60n 

Israel;  Industnal  Phosphoric  Acid  (C-508-605) 

Turlwy:  Ac«(y4ulicylic  Add  (Atfihrlf  (C-4W-fl09. 


Period 


01/01/87-12/31/87 
02/05/87-12/31/87 
03/03«7-12/»1/»7 


Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  Internatronal 
Trade  Administration,  Room  B-099,  UJS. 
Department  of  Commerce,  Washington, 
DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  [Countervailing)  Dirty 
Administrative  Review,"  for  requests 
received  by  August  31, 1988. 

If  the  Department  does  not  receive  by 
August  31, 1988  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estinuted 
antidumping  or  countervailing  duties 
required  on  those  •rrtrie*  at  the  time  of 
entry,  or  withdrawal  from  warehonse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated  August  1. 1988. 
Ian  W.  Mares, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  88-17794  Filed  8-5-^6:  845  atnj 

BILUNQ  COOE  WIV-BS-M 


North  Carolina  State  University; 
Decision  on  AppiicattonlorDuty-Fres 
Entry  of  Scientific  Instnimenl 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  697;  15  CFR  301),  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  15Z3,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  88-179.  Applicant: 
North  Carolina  State  University, 
Raleigh,  NC  27695.  Instrvmeitt:  Isotope 
Ratio  Mass  Spectrometer,  Model  Delta 
E.  Manufacturer:  Finnigan-MAT,  West 
Germany.  Intended  Use:  See  notice  at  53 
FR  20153,  June  2, 1988.  Reasons  for  this 
decision:  The  foreign  instrument 
provides  automated  multiple  collector 
for  high  precision  analysis  (i.e.  precision 


of  0.01%  on  4^  mol  COj)  of  "C/  "C.  '"N/ 
'W,  "O/'^O.  *S/'^  in  sequence  without 
breaking  vBcrann. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capability  of  the  foreign  instrument 
described  above  is  pertinent  to  the 
applicant's  intended  purposes.  We  know 
of  no  inetrumenl  or  apparatus  being 
mamrfactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
the  foreign  instrument. 
FraiA  W.  Crml. 

Director,  Statutory  hnpart Programs  Staff . 
[FR  Doc  8S-17795  Filed  8-5-88;  8:45  am) 

BllXnW  CODE  WIS-OS-M 


National  Oceanic  and  Atmospheric 
Adiiiiiiielnillon 

Permlls;  Foreign  fishing 

This  document  publishes  for  public 
review  a  summary  of  appHcHtions 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  excl««ve  economic  zone 
under  the  Magnuson  Fishery 
Conserv^en  and  Management  Act 
(Ms^uson,  Act,  16  U3.C.  IBOl  et  seq.) 

Send  comments  on  applications  to: 
Fees,  Permits  and  Regulations  Division 
(F/TS21),  National  Marine  Fisheries 
Service,  Department  of  Commerce. 
Washington,  DC  20235. 

or,  tend  coiunents  to  the  Fishery 
Management  CounciUs)  which  review 
the  applicationts),  as  specified  below: 

Douglas  C.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway  (Route  1),  Sagus, 
MA  0190i^  617/231-0422 

John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Buflding  Room  2115.  320  South 
New  Street,  Dover,  DE 19901,  302/674- 
2331 

Robert  K.  Mahood,  Executive  Director. 
Sou^  Atlantic  Fishery  Management 
Council.  Southpark  Building,  Sutte  306, 
1  Southpark  Circle.  Charieston,  SC 
29407.  803/571-4366 

Omar  Munoz-Roure,  Executive  Director, 
Caribbean  Fishery  Management 
Council  Banco  De  Ponce  Building, 


Suite  1108,  Hato  Rey,  PR  00918,  809/ 

753-4928 
Wayne  E.  Swingle,  Executive  Director, 

Gulf  of  Mexico  Fishery  Management 

Council,  Lincoln  Center,  Suite  881. 

5401  West  Kennedy  Blvd.,  Tampa,  FL 

33609,  813/22a-2815 
Lawrence  D.  Six,  Executive  Director, 

Pacific  Rshery  Management  Council, 

Metro  Building.  SuUe  42a  2000  SW 

First  Aveaae,  Poc^nd.  OR  97201.  509/ 

221-6352 
Jim  H.  Bi-anson,  Executive  Director. 

North  Pacific  Fishery  Management 

CouAcil.  P.O.  Box  103136,  Anchorage. 

AK  99510, 907/274-4563 
Kitty  M.  Simondft,  Execute  Director. 

Western  Pacific  Fishery  Management 

Council.  1164  Bishop  Street  Room 

1405.  Honolulu,  HI  96813,  806/523- 

1388 

For  further  information  contact  John 
D.  KeUy  or  Shirley  Whitted  (Fees. 
Permtte,  and  Regulations  Division.  202- 
e73-531»). 

The  MagnuBon  Act  requires  the 
Secretary  of  State  to  pubbsb  a  notice  of 
receipt  oif  »H  applications  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  FEDEKAL 
REGISTER.  The  National  Marine 
Fisheries  Service,  under  the  authority 
granted  in  a  memorandum  of 
understanding  with  the  Department  of 
State  effective  November  29. 1983, 
issues  die  notice  on  behalf  of  the 
Secretary  of  State. 

Individual  vessel  applications  for 
fishing  in  1988  have  been  received  from 
the  Govermnents  shown  below. 
Carmen  f .  Blondm, 

Deputy  Assistant  Secretary  for  Intematjonal 
Interest,  National  Marirx  Fisheries  Service, 
NOAA. 

Fishery  codes  and  designation  of 
Regional  Rshery  Management  Councils 
which  review  applications  for  individual 
fisheries  are  as  follows: 


Code  and  Rshery 


ABS    Atlantic    BiWiabea 
Shartts. 


BSA    Baring  S«»  and  Aleu- 
tian Mandt  6««ndi*tk 
GOA    GuMoiAiaaka 


Regjonal  Fiaheiy 
Managetnewt 

Councils 


New  England. 

SouttTAilanlic 
GmN  or  Mawoo. 


NGrth  Pscific- 
North  Pacific 
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Code  and  Fishery 


NWA    Northwest         Atlantic 

Ocean. 
SNA    Snails  (Bering  Sea) 


Regional  Fishery 

Management 

Councils 


New  England. 
Mid-Adanilc. 
North  Pacific. 


Code  and  Fishery 


woe  Pacific  Groundfish 
(Washington,  Oregon  and 
CaMomia). 


Fishery 


i^egional  Fishei 

Management 

Councils 


Pacific. 


Code  and  Fishery 


PBS    Pacific    BiHfishes    and 
Shartis. 


Regional  Fishery 

Management 

Councils 


Western  Pacific. 


Vessel  (vessel  type) 


PELARSARIO  (Large  stem  trawler) _.. 

LUTTEN  KLEIN  (Cargo/transport  vessel) 

COSETTA  (Medium  stem  trawler) 

DE  GIOAS  GIUSEPPE  (Medhjm  stem  trawler).... 

MARIA  C  (Medwm  stem  trawler) 

MARIA  MKXELA  (Medium  stem  trawler) 

TONTIfd  PESCA  QUARTO  (Large  stem  trawler). 

AKASHI  MARU  NO.  11  (Pair  trawler) 

AKASHI  MARU  NO.  12  (Pair  trawler) 

AKASHI  MARU  NO.  18  (Pair  trawler) , 

AKASHI  MARU  NO.  63  (Pair  trawler) 

AKASHI  MARU  NO.  65  (Pair  trawler) 

AKASHI  MARU  NO.  66  (Pair  trawler) 

AKASHI  MARU  NO.  67  (Pair  trawler) 

AKASHI  MARU  NO.  68  (Pair  trawler) 

AKASHI  MARU  NO.  69  (Pg*  trawler) 

AKASHI  MARU  NO.  71  (Pair  trawler) 

AKASHI  MARU  NO.  72  (Pair  trawler) 

AKASHI  MARU  NO.  73  (Pair  trawler) 

AKASHI  MARU  NO.  75  (P«r  trawleO - 

AKASHI  MARU  NO.  76  (Pair  trawler) „ 

AKASHI  MARU  NO.  77  (Pair  trawler) „ 

AKASHIA  MARU  (Cargo/transport  vessel) 

AKEBONO  MARU  NO.  18  (Medium  stem  trawleO 

AKEBONO  MARU  NO.  22  (Medium  stem  trawleO 

AKEBONO  MARU  NO.  31  (Medwm  stem  trawler) 

AKEBONO  MARU  NO.  32  (Medium  stem  trawler) 

AKEBONO  MARU  NO.  72  (Large  stem  trawler) ... 

AKEBONO  MARU  NO.  77  (Large  stem  trawler) ... 

AKEBONO  MARU  NO.  1  (Medium  stem  trawler)„ 

AKISHK)  MARU  (Cargo/transport  vessel) 

ALBATROSS  (Cargo/transport  vessel) 

ANYO  MARU  NO.  1  (Medium  stem  trawler) 

11  (Medium  stem  trawtoO-- 
15  (Medium  stem  trawler)... 
18  (Medium  stem  trawler).... 

ANYO  M>WU  NO.  21  (Longline  fishing  vessel) 

ANYO  MARU  NO.  22  (Longline  fishing  vessel) 

AOSHIMA  MARU  (Cargo/transport  vessel) 

AOYAGI  MARU  (Cargo/transport  vessel) 

ATAGO  MARU  (Cargo/tfamport  vessel) 


ANYO  MARU  NO 
ANYO  MARU  NO. 
ANYO  MARU  NO. 


BAINBRIDGE  REEFER  (Cargo/transport  vessel). 

SANYO  MARU  (Cargo/transport  vessel) 

BIYO  MARU  (Cargo/transport  vessel) 

BIZEN  REFFER  (Cargo/transport  vessel) 

BLUE  ARROW  (Cargo/transport  vessel) 

BUNGO  REEFER  (Cargo/transport  vesset) 

CHIKUBU  MARU  (Large  stem  trawler) 

CHIKUZEN  MARU  (Large  stem  trawler) 

CHITOSE  MARU  (Cargo/transport  vessel) 

CHIYO  MARU  (Lwge  stem  trawler) 

CHOYO  MARU  NO.  81  (Longline  fishing  vessel).. 

CHOYO  MARU  (Cvgo/tranapO(t  vessel) 

DAIAN  MARU  NO.  128  (SknaN  stem  trawler) __ 

OAIAN  MARU  NO.  188  (MedMm  stem  trawler)-.. 

DAKjEN  MARU  (Cwgo/trarwpon  vessel) 

DAIKAN  MARU  (Cvgo/lransport  vessel) „ 

0AIKK>1I  MARU  NO.  1  (SmaN  stem  trawleO 

DAIKICHI  MARU  NO.  5  (SmaN  Stem  trawleO 

0AIKK>4I  MARU  NO.  51  (Medkim  stem  trawleO.. 

DAIKOH  MARU  (Cwgo/transport  vesseO 

DAISHIN  MARU  NO.  28  (Large  stren  trawler) 

DAISHO  MARU  (Cargo/transport  vessel) 

DAITO  MARU  NO.  68  (SmaM  Stem  trawleO 

DOUGLAS  (Cargo/transport  vessel) 

EASTERN  REEFER  (Cargo/transport  vessel) 

EBISU  FONTAINE  (Cargo/transport  vessel) 

EBISU  MARU  NO.  88  (Longline  fishing  vessel) .... 

EIHO  MARU  (Cargo/transport  vessel) 

EIKYU  MARU  NO.  12  (Longline  fishing  vessel) .... 

EIKYU  MARU  NO.  2  (Medium  stem  trawleO  - 

EIKYU  MARU  NO.  3  (Medium  stem  trawleO -.. 


..>{_._ 


Application/ 
permit  No. 


DA-88-0052 

GC-88-0026 

IT-88-0005 

IT-88-(X)16 

rr-88-0021 

IT-88-0024 

rr-88-0003 

JA-88-1530 
JA-a8-1531 
JA-68-0178 
JA-68-016e 
JA-68-0167 
JA-e8-0168 
JA-88-0169 
JA-88-0170 
JA-88-0171 
JA-88-0172 
JA-86-0173 
JA-88-0174 
JA-88-0175 
JA-88-0176 
JA-e8-0177 
JA-88-1156 
JA-88-0315 
JA-e8-0317 
JA-88-0306 
JA-88-0307 
JA-68-0338 
JA-88-0157 
JA-88-1153 
JA-6&-0096 
JA-88-0081 
JA-88-1552 
JA-88-0541 
JA-88-0104 
JA-68-1175 
JA-88-0621 
JA-88-0622 
JA-88-0155 
JA-88-0026 
JA-B8-0195 
JA-88-1159 
JA-88-0099 
JA-e8-059e 
JA-88-0037 
JA-8a-0916 
JA-e8-0038 
JA-88-0336 
JA-88-019d 
JA-88-0180 
JA-88-0197 
JA-88-0615 
JA-88-0574 
JA-88-1573 
JA-e8-0553 
JA-88-1147 
JA-68-0033 
JA-88-1198 
JA-88-0187 
JA-88-0484 
JA-88-0021 
JA-88-0569 
JA-88-0035 
JA-88-1565 
JA-88-2028 
JA-88-0600 
JA-«e-0589 
JA-88-0118 
JA-e8-1062 
JA-e8-0124 
JA-88-0299 
JA-8&-1174 


Fishery-activily  (*  =  joint  venture) 


NWA-1* 

NWA-3 

NWA-2* 

NWA-2* 

NWA-2* 

NWA-2* 

NWA-2* 

GOA-2*  BSA-2* 

QOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

SNA-3  NWA-3  GOA-3  BSA-3 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

GOA-2*  eSA-2* 

BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-1  BSA-1 

QOA-1  BSA-1 

NWA-3  GOA-3  BSA-3 

WOC-3  SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

WOC-2  SNA-2  NWA-2  GOA-2  BSA-2 

WOC-3  SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

GOA-2*  BSA-2* 

WOC-2  GOA-2*  BSA-2* 

SNA-3  NWA-3  GOA-3  BSA-3 

GOA-2*  BSA-2* 

GOA-1  BSA-1 

SNA-3  NWA-3  GOA-3  BSA-3 

BSA-1 

GOA-3  BSA-2* 

NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

NWA-3  GOA-3  BSA-3 

GOA-2*  BSA-2* 

NWA-3  GOA-3  BSA-3 

BSA-1 

NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  8SA-3 

GOA-1  BSA-1 

SNA-3  GOA-3  BSA-3 

GOA-1  BSA-1 

BSA-1 

BSA-1 
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Vessel  (vessel  type) 


Application/ 
permit  Mo. 


Fishery-activity  (*  =  joint  venture) 


EIKYU  MARU  NO.  5  (Medium  stem  trawler) ...... 

EIKYU  MARU  NO.  6  (Medium  stem  trawler) 

EIKYU  MARU  NO.  75  (SmaM  Stem  trawler) 

EIKYU  MARU  NO.  8  (Medium  stem  trawler) 

EIKYU  MARU  NO.  81  (Medium  stem  trawler) 

EIKYU  MARU  NO.  82  (Longline  fishing  vessel) 

EIKYU  MARU  NO.  86  (SmaR  stem  trawler) 

EIWA  MARU  NO.  38  (Pot  fishing  vessel) 

EIYO  MARU  (B)  (Cargo  transport  vesseO 

ENA  MARU  (Cargo/transport  vessel) _.... 

ENYOH  MARU  (Cargo/transport  vessel) 

ETSUYOH  MARU  (Cargo/transport  vessel) 

FALCX>N  (Cargo/transport  vessel) .» 

FUJISHIO  MARU  (Cargo/transport  vessel) 

FUKUCHO  MARU  NO.  11  (Small  stem  trawler) 

FUKUCHO  MARU  NO.  38  (Pot  fishing  vessel) 

FUKUHO  MARU  NO.  78  (Small  stem  trawler) 

FUKUSHIN  MARU  NO.  8  (Medium  stem  trawler) 

FUKUSHKD  MARU  (Cargo/transpon  vessel) 

FUKUYOSHI  MARU  NO.  26  (Longline  fishing  vessel) . 
FUKUYOSHi  »MRU  NO.  38  (Medium  stem  trawler) .... 

FUKUYOSHI  MARU  NO.  58  (Small  stem  trawler) 

FUKUYOSHI  MARU  NO.  8  (Longline  fishing  vessel).... 

FUYO  MARU  (Cargo/transpon  vessel) 

HAKKO  BOOMERANG  (Cargo/transport  vessel) 

HAKKO  FONTAINE  (Cargo/ transport  vessel) 

HAKUREI  MARU  (Pair  trawler) 

HAKUYO  MARU  (Cargo/transport  vessel) 

HAMANASU  MARU  (Cargo/transport  vessel) 

HAMAYOSHI  MARU  NO.  63  (Medium  stem  trawler) ... 

HANAZONO  MARU  (Cargo/transport  vessel) 

HATSUE  MARU  NO.  68  (Longline  fishing  vessel) 

HEKIFU  (Cargo/transport  vessel) 

HIKARI  MARU  NO.  8  (Cargo /transport  vessel) 

HIYO  MARU  (Cargo/transpon  vessel) „ 

HIYOSHI  MARU  (Cargo/transport  vessel) _..... 

HOKKAI  MARU  (Pair  trawler) 

HOKKAI  MARU  (B)  (Cargo/transpon  vessel) 

HOKKO  MARU  NO  137  (Small  stem  trawler) 

HOKUSHIN  MARU  (Pair  trawler) 

HOKUSHIN  MARU  (Cargo/transport  vessel) 

HOKUTO  MARU  (Pair  trawler) 

HOKUYU  MARU  NO.  68  (Medium  Stem  trawler) 

NONA!  MARU  (Cargo/transpon  vessel) 

HOYO  MARU  (Factory  ship) 

HOYO  MARU  NO.  30  (Pol  fishing  vesseO 

HOYO  MARU  NO.  78  (Pot  fishing  vessel) 

HOZAN  MARU  (Cargo/transport  vessel) 

ISHIKARI  MARU  (Cargo/transpon  vessel) 

ISOKAZE  MARU  (Cargo/transpon  vessel) 

IZUMO  REEFER  (Cargo/transport  vessel)  ...„ 

JAMES  (Cargo/trsvispon  vessel) _ 

JINKYU  MARU  No.  21  (Longline  fishing  vesseO 

JUKYU  MARU  No.  58  (SmaM  stem  trawler) 

KAIUN  MARU  No.  65  (Medium  strem  trawler) „ 

KAIYO  MARU  No.  15  (Medium  stem  trawler) „„• 

KAIYO  MARU  (Cargo  transpon  vessel) 

KAIYO  MARU  No.  1 1  (Medium  stem  trawler) 

KAIYO  MARU  No.  18  (Small  stem  tra%vler) 

KAIYO  MARU  No.  28  (Medium  stem  trawler) 

KAIYO  MARU  No  8  (Pot  fishing  vessel) _. 

KAIYO  M'lRU  No.  5  (Pot  fishing  vessel) 

KAKUYO  MARU  No.  1  (Pair  trawler) 

11  (Pair  trawler) 

12  (Pair  trawler)...- 

17  (Pair  trawler) 

18  (Pair  trawler)  _ „ 

2  (Pair  trawler) 


KAKUYO  MAHU  No. 

KAKUYO  MARU  No. 

KAKUYO  MARU  No. 

KAKUYO  MARU  No. 

KAKUYO  MARU  No. 

KAKUYO  MARU  No.  7  (Pair  trawler) . 

KAKUYO  MARU  No.  8  (Pair  trawler) . 

KAMUI  MARU  (Cargo/transpon  vessel) 

KASHIMA  MARU  (Factory  ship) 

KASHIMA  MARU  No.  8  (Small  stem  trawler) 

KASHIMA  REEFER  (Cargo/transport  vessel) 

KASHIWAQI  MARU  (Cargo/transport  vessel) ._ 

KASHIWAGI  MARU  No.  1  (Cargo/transpon  vessel) . 

KASUGA  MARU  (Cargo/transpon  vesseO 

KASUGA  REEFER  (Cargo/transpon  vesseO 

KATAH  (Cargo/transpon  vesseO  . - 

KAZU  MARU  No.  8  (Cargo/transpon  vessel) 

KEIFU  MARU  (Cargo/transpon  vessel) _ 


JA-88-1549 

JA-88-1550 

JA-86-1541 

JA-88-1571 

JA-88-0082 

JA-68-0607 

JA-88-1186 

JA-88-1568 

JA-88-0109 

JA-86-0577 

JA-88-0086 

JA-8ft-0089 

JA-88-0918 

JA-88-0594 

JA-88-1537 

JA-88-3669 

JA-88-1548 

JA-88-0555 

JA-88-1539 

JA-88-0644 

JA-88-0304 

JA-88-1536 

JA-88-0624 

JA-88-0925 

JA-68-0881 

JA-68-0587 

JA-88-0013 

JA-68-0570 

JA-88-0883 

JA-88-1187 

JA-e8-0147 

JA-88-0562 

JA-88-0196 

JA-88-0142 

JA-88-2025 

JA-88-0075 

JA-88-0012 

JA-88-0922 

JA-88-1199 

JA-88-0014 

JA-88-0138 

JA-88-0015 

JA-88-1177 

JA-88-0648 

JA -88-01 90 

JA-68-1511 

JA-88-1527 

JA-66-0194 

JA-8&-0595 

JA-88-1038 

JA-68-0053 

JA-86-0584 

JA-88-0191 

JA-88-0635 

JA-6&-2010 

JA-88-1176 

JA-88-0088 

JA-88-0313 

JA-88-0079 

JA-88-1544 

JA-88-1137 

JA-88-0849 

JA-e8-0210 

JA-88-2008 

JA-68-2009 

JA-88-1575 

JA-88-1574 

JA-88-0211 

JA-88-0214 

JA-88-0215 

JA-8e-0223 

JA-88-0001 

JA-88-0183 

JA-88-0054 

JA-«a-0019 

JA-8&-0884 

JA-88-0181 

JA-88-0055 

JA-88-0148 

JA-68-0143 

JA-88-0572 


BSA-1 

BSA-1 

BSA-1 

BSA-1 

BSA-1 

GOA-1  BSA-1 

BSA-1* 

SNA-1 

SNA-2  NWA-2  GOA-2  BSA-2 

NWA-2  GOA-2  BSA-2 

SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

NWA-3  GOA-?  BSA-3 

BSA-1 

SNA-1 

GOA-3  BSA-2* 

GOA-3  BSA-2* 

NWA-3  GOA-3  BSA-3 

GOA-1  BSA-1 

GOA-2*  BSA-2* 

GOA-2*  BSA-2* 

GOA-1  BSA-1 

SNA-3  NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

GOA-2*  BSA-2* 

SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

BSA-1 

WOC-3  SNA-3  NWA-3  GOA-3  BSA-3 

GOA-1  BSA-1 

SNA-3  NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

SNA-2  NWA-2  GOA-2  BSA-2 

SNA-3  NWA-3  GOA-3  BS/V-3 

GOA-2*  BSA-2* 

SNA-3  NWA-3  GOA-3  BSA-3 

BSA-1 

GOA-2*  BSA-2* 

SNA-3  NWA-3  GOA-3  BSA-3 

GOA-2*  BSA-2* 

BSA-1 

SNA-3  NWA-3  GOA-3  BSA-3 

BSA-2 

SNA-1 

SNA-1 

NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

WOC-3  SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

ABS-1 

BSA-1 

BSA-1 

BSA-1 

WOC-3  SNA-3  NWA-3  GOA-3  BSA-3 

GOA-2*BSA-2* 

BSA-1 

BSA-1 

SNA-1 

SNA-1 

BSA-1 

BSA-1 

BSA-1 

BSA-1 

BSA-1 

BSA-1 

BSA-1 

BSA-1 

SNA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-2*  BSA-2 

BSA-1 

SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  BSA-3 

SNA-32  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

WOC-3  SNA-3  NWA-3  GOA-3  BSA-3 
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(vessel  type) 


KEIVO  MARU  (Cargo/transport  vessel) . 

KINYO  MARU  (Cargo/transport  vessel) 

KISARAGI  MARU  (Cargo/transport  vessel) 

KIYO  MARU  No.  55  (Longlioe  fishing  vessel). 

KOEI  MARU  No.  10  (LongHner  gillnet) 

KOEI  MARU  No.  20  (SmaH  stem  travvlBr) 

KOEI  MARU  No.  56  (Longhne  fistiing  vessel) . 

KOEI  MARU  No.  15  (Medium  stem  trawler) 

KOEI  MARU  No.  51  (htadMn  «twn  Irawto*) 

KOHFU  MARU  (Caigo/transpact  vouei) 

KOHOKU  MARU  No.  *6i(f>at1ishing  vuset)... 
KOHOKU  MARU  No.  f  (SnaN  stanHnMter).. 

KOHSHO  MARU  (Cargo/transport  wessaO 

KOMEI  MARU  (Cargo/transpad  weasei) 

KORYO  MARU  No.  52  (Medium  stem  trawler) . 


KOSHIN  MARU  No.  18  (Medium  stem  trawter)...- 

KOSHIN  MARU  No.  21  (Medium  stem  Irawtat) 

KOSHIN  MARU  No.  3  (Medium  stemlrawle«) 

KOTOKU  MARU  (Cargo/ lrar)sport«easa») 

KOYO  MARU  (Cargo/transport  vessel) 

KOYO  MARU  No.  2  (Large  stem  trawtec) „ 

KOYO  MARU  No.  3  (Large  stem  trawtec). 
KUNASHIRI  MARU  (Cargo/transport  veasan  ... 

KUNISAKI  (Cargo/transport  vesM^ „ 

KUREHA  (Pair  trawter) „ „ 

KUROSHtMA  MARU  (Cargo/tnmaport  iwssal).. 
KYOKUSHIN  MARU  (Cargo/transport  mmkI)  „ 
KYOWA  MARU  No.  1  j(MB«uin  atem  tawtof)... 

KYOWA  MARU  No.  8i(PBt1iBtMn||  voaael) _. 

MABAH  (Cargo/transport  vessel) 

MANRYO  MARU  No.  -52  (SmaU  atam  HatHm) .. 

MARINE  ACE  (Cargo/transport  vessel) 

MASHU  MARU  (Cargo/tampert  v«99el)„ 


MATSUEI  MARU  No.  88  (Longline  fBhing  weaseO ..- 

MEISHO  MARA  NO.  \S&.  (Medium  atam  trMvtor) 

MEIYO-MARU  (Cargo/tkanaport  nenet) 

MINESHIMA  MARU  (Factory  ship) _ 

MITO  MARU  NO.  82  (Longtine  fiahmg  vesaal) 

MIYAJIMA  MARU  (Factory  ship) _ 

MIYOSHIMA  MARU  (Cargo/trarwport  vassel) 

NICHIYO  MARU  (CargD/Jfwsport  veaaal) 

NIITAKA  MARU  (Large  stem  trawler).. 

NIPPONHAM  MARU  NO.  1  (Cargo/transport  vessel) 

NISSEI  MARU  (CargoAlrar«portaNMae») „ 

NISSHIN  MARU  NO.  51  (Medium  stem  trawlef)...„ 

NOJIMA  MARU  (Cargo/ transport  vessel) 

OHTORI  MARU  (Large  stem  trawler) „ 

OHYO  MARU  (Cargo/transpott  vessel) _ 

OKUSHIRI  (Cargo/tranaport  vesaal) „ 

ORIENTAL  CRANE  (Twitfer  fuet/water) „._  _ 

ORION  (Cargo/transpart  <«a8el)..._ 

ORION  (Cargo/transport  vessel) 

OTOHA  MARU  (Pair  trawler) 

OTOWA  MARU  (Cargo/transport  vessel) '".. 

PALOMA  (Cargo/transport  vessel) 

PEGASAS  (Cargo/transport  vessel) 

PHOENIX  (Caigo/lranaport  vessel) „._ „ 

POHAH  (Cargo/transport  vessel) 

REEFER  BEAVER  (Cargo/transport  vessel) 

REEFER  FRESH  (Cargo/transport  vessel) _ 

RIKUZEN  MARU  (Large  stem  trawler) 

RISHIR1  (Cargo/transport  vessel) 

ROKUNOSHIMA  MARU  NO.  18  (Longline  fishing  vessel)  

RYOAN  MARU  NO.  21  (Medium  stem  trawler) 

RYOAN  MARU  NO.  35  (Small  stem  trawler) ......... . 

RYOUN  MARU  NO.  2  (Pot  fishing  vessel) 

RYOUN  MARU  NO.  6  (Pot  fishing  vessel) 

RYOYO  MARU  (Cargo/transport  vessel) 

RYUHO  MARU  UO  38  (Longline  fishing  vessel) _.... 

RYUHO  MARU  NO.  51  (Small  stern  trawler) 

RYUJIN  MARU  NO,  21  (Small  stem  trawteO 

RYUO  MARU  NO.  28  (Longline  fishmg  vessel) 

RYUSEI  MARU  (Cargo/transport  vessel) 

RYUSHO  MARU  NO.  tt  (Longliner/gillnet) 

RYUSHO  MARU  NO.  tt  (Lnngline  iishmg  vessel) 

RYUYO  MARU  (Large  stern  trawler) 

SACHISHIO  MARU  (Cargo/transport  vessel) _.        „ 

SAGAMI  MARU  (Cargo/tianspoft  weasel) 

SAKAE  MARU  (Cargo/transport  vessel) _ 

SANKICHI  MARU  NO.  23  (Pol  fishmg  vessel) _. 

SANUKI  MARU  (Cargo/ transport  vessel) 


Application/ 
permit  No. 


L102 
JA-88-&te3 


JA  88  OOJO 
JA  88  0802 


JA-88~&140 
JA-48-1&76 
JA  .88  OSW 
JA  88  1306 


JA~88--1173 


JA-48-064.1 
JA-.8»-083e 
JA-88-11»1 


JA-88-057S 


JA-8a-0430 
JA~88-1S80 
JA~88^042S 
JA-88~0525 
JA-88>0ia2 
JA-88-t03S 
JA^88-0383 
JA-88^02ft7 
JA-48-0343 
JA-8a-11&1 

jA-88-oeoe 

JA^88-00.11 


JA~88-1882 
JA-88-1V6.1 
.JA-48-.1S78 
JA-88-0904 


JA-Sfr-atOe 
JA-88-~118S 
JA^8»-0002 
JA^88-01S4 
JA-88-060e 
JA^88-.1581 
JA^88-.n33 
JA-«8-0080 
JA-.88-0&11 


JA-48-1540 
JA^88-002S 
JA-88-1167 
JA-8ft-0a88 
JA-.88-1082 
JA-88-0814 
JA-88-1 188 
JA~88-10e6 
JA^8a~0342 
JA^8fr-ai58 
JA-88-0580 
JA-88-0184 
JA^8»-05»1 
JA~88-0«42 
.JA-88-0040 
JA~88-153e 
JA~88-000e 
JA-88-4152 
JA-88-0ei7 
JA-8ft-0206 
JA-eS-l 14S 
JA-88-2029 
JA-8e-0340 
JA.88-0027 
JA-8e-1553 
JA-a8-1172 
JA-88-11d5 
JA^88-0e77 
JA-88-0e50 
JA-88-t024 
JA^a8-0557 
JA-88-1S72 
JA~88-06»4 
JA~88-1373 
JA~88~0083 
JA-88-0610 
JA-88-0620 
JA~a8-02eO 
JA-88-0087 
JA-8S-0146 
JA-88-0647 
JA^&-0848 
JA~88-0915 


'Rshery-activity  (•  =|o''<t  venture) 


WOC-3  NWA-3  GOA-  BSA-S 

SNA-2  NWA-VG(^-e  BSA-2 

SNA-3GOA-S«SA^ 

60A~iaS»V-1 

BSA-1 

BSA-1 

GOA-1«$A->l 

BSA-1 

BSA-1 

M/OC-3  SNA-3>N<VA-3  QOA-S  BSA^ 

SNA-1 

GOA-3BSA-e* 

NVWA-3GOA-8«SA-:9 

SNA-3  NWA-3  GOA~3  BSA-9 

8SA-1 

GOA-2* 

GOA-2*  BSA-2* 

GOA-2'  B&K-T 

NVVA-3  QOA-3  BSA-3 

WOC-3  NWAA-S'QOA-S  BSA-3 

GOA-r  BSA-2* 

woc^r  BSA-r 

NWA-3  (SOA-3  BSA-3 

NWA- GOA-3  BSA-3 

GOA-2  eSA-2 

WOC-3  SNA-S  1iiWA-3  QQA-3  ^A-3 

SNA-3  N¥WA-8  GOA-S 'BSA-3 

BSA-1 

SNA-1 

QOA-8  BSA-3 

BSA-1 

WOC-3  SNA-S  NWA-8  GOA^  8SA-3 

NWA-3  GOA-3  BSA-3 

aOA-1  BSA-1 

BSA-1 

SNA-3  NWA-8  SOA-3  BSA-8 

GOA-2*  BSA-5* 

GOA-1  BSA-1 

WOC-1*  GOA-2-  BSA-r 

WOC-2  SNA-«  MWA-2  GOA-S  BSt^-^ 

SNA-3  MVA-3  GOA-3  6SA-3 

aOA-2*  BSA-2* 

SNA-3  NWA-8  GOA-3  BSA-3 

SNA-3  NWA-3  (30A-3  BSA-3 

BSA-1 

SNA-2  NWA-2  QOA-2  6SA-2 

GOA-2*  BSA-8" 

WOC-3  SNA-3 1IIWA-3  QOA-S  BSA-3 

SNA-3  NWA-S  <30A-3  BSA-3 

SNA-3  GOA-8«SA-3 

NWA-3  GOA-3  BSA-^ 

NWA-2  GOA-2  BSA-2 

GOA-2*  BSA-2* 

SNA-3  NWA-3  GOA-3  BSA-S 

NWA-3  >aOA-8  eSA-3 

NWA-3  QOA-3  BSA-3 

NWA-3  GOA-S  BSA-3 

GOA-3  BSA-8 

SNA-3  N¥VA^  GOA-3  BSA-3 

WOC-3  SNA-3  l«)WA-3  GOA-3  BSA-3 

WOC-2*  GOA-r  BSA-2* 

SNA-3  NWA-4  (30A-3  BSA-3 

ABS-1 

BSA-1 

BSA-1 

SNA-1 

SNA-1 

SNA-2  NWA-2  aOA-2  BSA-2 

GOA-1  BSA-1 

GO/W3  BSA-£* 

BSA-1 

ABS-1 

SNA-3  NWA-3  QOA-3  BSA-3 

BSA-1 

GOA-1  BSA-1 

GOA-2*  BSA-2* 

NWA-3  GOA-8  BSA-3 

WOC-2  SNA-2  NWA-2  QOA-Z  BSA-2 

SNA-3  NWA-3  GOA-3  BSA-3 
I  SNA-1 
I  NWA-3  GOA-3  BSA-3 
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Vessel  (vessel  type) 


Application/ 
permit  No. 


Fishefy-activity  (*  =  joint  venture) 


SANWA  FONTAINE  (Cargo/transport  vessel) 

SANYO  MARU  (Cargo/transport  vessel) 

SAPPORO  MARU  (Cargo /trar«port  vessel) 

SEAGULL  (Cargo/transport  vessel) 

SEUU  MARU  NO.  28  (Medium  stem  trawler) 

SEISHIN  MARU  (Cargo/transport  vessel) 

SEITOKU  MARU  NO.  106  (Medium  stern  trawler) 

SEIYOH  MARU  (Cargo/transpon  vessel) 

SEKI  REX  (Cargo/transport  vessel) 

SHIDAKA  MARU  (Cargo/transport  vessel) 

SHIKISHIMA  MARU  (Cargo/transport  vessel) 

SHIN  SAKURA  (Cargo/transport  vessel) 

SHINASAHI  MARU  (Cargo/transport  vessel) 

SHINBUNGO  MARU  (Cargo/transport  vessel) „.... 

SHINEI  MARU  NO.  18  (Longltne  fishing  vessel) 

SHINEI  MARU  NO.  63  (Small  stem  traveler) 

SHINEI  MARU  NO.  81  (Longline  fishing  vessel) 

SHINEI  MARU  NO.  88  (Longline  fishing  vessel 

SHINKO  MARU  NO.  11  (Longline  fishing  vessel) 

SHINMEI  MARU  (Cargo/transport  vessel) 

SHINNICHI  MARU  NO.  38  (Medium  stern  trawfer) 

SHINNICHI  MARU  NO.  68  (Medium  stem  trawler) 

SHINSEI  MARU  (Cargo/transport  vessel) 

SHINSHO  MARU  (Cargo/transport  vessel) 

SHINTAKARA  MARU  (Cargo/transport  vessel) 

SHINTOKU  MARU  f*D.  25  (Longline  fishing  vessei) 

SHJNWA  MARU  (Cargo/transport  vessel) 

SHINYO  MARU  (Cargo/transport  vessel) 

SHOEI  MARU  NO  5  (Small  stem  trawler) , 

SHOJU  MARU  (Cargo/transport  vessel) 

SHOKEN  MARU  (Cargo/transport  vessel) 

SHOSHIN  MARU  NO.  20  (Medium  stern  trawler) _ 

SHOTOKU  MARU  NO.  63  (Small  stem  trawler) 

SHOUN  DYNASTY  (Tanker  fuel/water) 

SHOUN  MARU  NO.  11  (Tanker  fuel/water) 

SHOUTOKU  MARU  (Cargo/transport  vessel) 

SHOYO  MARU  (A)  (Medium  stem  trawler) 

SHOYO  MARU  (B)  (Cargo/transport  vessel) 

SHUNYO  MARU  (Cargo/transport  vessel) 

SHUNYOO  MARU  IW.  118  (Medium  stem  tra»»ler) 

SINGAPORE  FONTAINE  (Cargo/transport  vessel) 

SKY  REEFER  (Cargo/transport  vessel) 

SKYLARK  (Cargo/transport  vessel) 

SOUTHERN  CROSS  (Cargo/transport  vessel) 

SOUTHERN  REEFER  (Cargo/transport  vessel) 

SOYO  MARU  (Factory  ship) 

SOYOKAZE  MARU  (Cargo/transport  vessel) 

STARLING  (Cargo/transport  vessel) 

SUIYO  MARU  (Cargo/transport  vessel) 

SUMI  MARU  NO.  18  (Longline  fishing  vessel) 

SUMI  MARU  NO.  8  (Longline  fishing  vessel) 

SUMIYOSHI  MARU  NO.  53  (Longline  fishing  vessel) ».. 

SUN  BEAUTY  (Cargo/transport  vessel) 

SUN  FIELD  (Cargo/transport  vessei) 

SUNBIRD  (Ca'go/fransport  vessel) „ 

SUOH  (Carqo/transport  vessel) 

SURUGA  MARU  (Cargo/transport  vessel) 

SUZURAN  MARU  (Cargo/transport  vessel) 

SWALLOW  (Cargo/transpon  vessel) „ 

TAISEI  MARU  NO.  21  (Medium  stem  trawler) 

TAISEI  MARU  NO.  101  (Cargo/transport  vessel) __ 

TAISEI  MARU  NO.  15  (Cargo/transport  vessel) _ 

TAISEI  MARU  NO.  3  (Cargo/transport  vessel) 

TAISEI  MARU  NO.  35  (Medium  stem  trawler) 

TAISEI  MARU  NO.  52  (Cargo/transporl  vessel) _ 

TAISEI  MARU  NO.  87  (Cargo/transport  vessel) _ 

TAISEI  M/KRU  NO.  96  (Cargo/transport  vessel) 

TAISETSU  MARU  (Cargo/transport  vessel) 

TAIYO  (Cargo/transport  vessel) -.. 

TAKACHIHO  MARU  (Large  stem  trawter) — „.. 

TAKATOYO  MARU  NO.  18  (Loogtine  fishing  vessel) 

TAKATSUKI  MARU  (Cargo/transport  vessel) 

TAKUYO  MARU  (Cargo/transport  vessel) 

TAMA  MARU  (Cargo/transport  vosseO 

TEISHO  MARU  NO  68  (Smalt  stem  trawler) 

TENKAI  MARU  (Tanker  fuel/water) „_ 

TENSHUN  MARU  (Tanker  fuel/water) „ - 

TENYO  MARU  (Large  stem  tnnvter) „... 

TENYO  MARU  NO.  2  (L»ge  stem  trawter) „ 

TENYO  MARU  NO.  3  (Large  stem  trawter)- 

TENYO  MARU  NO.  5  (Large  stem  trawter) _ 


JA-88-0690 

JA-88-0924 

JA-8e-0585 

JA-88-0034 

JA-88-0465 

JA-88-0645 

JA-88-0411 

JA-88-0583 

JA-88-1148 

JA-8&-0179 

JA-88-0030 

JA-8ft-0153 

JA-88-0678 

JA-88-0047 

JA-88-1555 

JA-88-1196 

JA-8&-t554 

JA-88-1458 

JA-88-0119 

JA-88-0207 

JA-88-0563 

JA-66-0308 

JA-88-0890 

JA-88-0640 

JA-88-0046 

JA-86-0613 

JA-88-0137 

JA-e8-0074 

JA-88-0639 

JA-fl8-0134 

JA-88-0930 

JA-68-1178 

JA-88-1194 

JA-68-0208 

JA-88-0209 

JA-88-0028 

JA-88-1394 

JA-88-1563 

JA-88-0136 

JA-88-0564 

JA-68-0586 

JA-88-0907 

JA-88-0023 

JA-88-0156 

JA-88-0145 

JA-e8-0240 

JA-68-1D40 

JA-88-0024 

JA-88-0575 

JA-88-1491 

JA-88-1546 

JA-88-0608 

JA-8a-0129 

JA-88-0130 

JA-88-0576 

JA-88-0893 

JA-88-2014 

JA-88-1152 

JA-68-0032 

J/V-88-1579 

JA-88-1144 

JA-88-0205 

JA-88-0085 

JA-e8-0636 

JA-88-1055 

JA-68-1053 

JA-88-1054 

JA-88-0193 

JA-88-1032 

JA-88-0291 

JA-68-1331 

JA-88-2022 

JA-88-0029 

JA-e8-1027 

JA-6&-1547 

JA-68-0894 

JA-e8-0ie2 

JA-68-0352 

JA-68-0332 

JA-ee-0333 

JA-8e-0334 


NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

WOr-3  SNA-3  NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

BSA-1 

SNA-3  NWA-3  GOA-3  BSA-3 

BSA-1 

SNA-3  NWA-3  GOA-3  BSA-3 

WOC-3  SNA-3  NWA-3  GOA-3  BSA-3 

WOC-3  SNA-3  NWA-3  GOA-3  BSA-3 

SNA-2  NWA-2  GOA-2  BSA-2 

NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

NWA-2  GOA-2  BSA-2 

ABS-1 

GOA-3  BSA-2* 

ABS-1 

ABS-1 

GOA-1  BSA-1 

SNA-3  HWA-3  GOA-3  BSA-3 

GOA-3  BSA-2* 

GOA-2*  BSA-2* 

NWA-2  GOA-2  BSA-2 

SNA-3  NWA-3  GOA-3  BSA-3 

NWA-2  GOA-2  BSA-2 

GOA-1  BSA-1 

SNA-3  NWA-3  GOA-3  BSA-3 

WOC-3  SNA-3  NWA-3  GOA-3  BSA-3 

BSA-1 

SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

BSA-1 

BSA-1 

SNA-3  GOA-3  BSA-3 

SNA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

BSA-1 

SNA-3  NWA-3  GOA-3  BSA-3 

WOC-3  SNA-3  NWA-3  GOA-3  BSA-3 

GOA-3  BSA-2* 

NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

GOA-2*  BSA-2* 

WOC-S  SNA-3  NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

WOC-3  SNA-3  NWA-3  GOA-3  8SA-3 

ABS-1 

ABS-1 

GOA-1  BSA-1 

WOC-3  SNA-3  NWA-3  GOA-3  BSA-3 

WOC-3  SNA-3  NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

NWA-3  GOA-3  BSA-3 

WC)C-3  SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

NWA-3  G0/W3  BSA-3 

BSA-1 

WOC-2  SNA-2  NWA-2  GOA-2  BSA-2 

WOC-2  SNA-3  NWA-3  GOA-2  BSA-2 

WOC-2  SNA-2  NWA-2  GOA-2  BSA-2 

BSA-1 

WOC-2  SNA-2  NWA-2  GOA-2  BSA-2 

SNA-2  NWA-2  GOA-2  BSA-2 

SNA-2  NWA-2  GOA-2  BSA-2 

SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

GOA-2*  BSA-2* 

ABS-1 

SNA-3  NWA-3  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-3  BSA-3 

GOA-2  BSA-2 

GOA-3  BSA-2* 

Sh4A-3  GOA-3  BSA-3 

SNA-3  GOA-3  BSA-3 

GOA-2*  BSA-2* 

GOA-2*  BSA-2 

GOA-2*  BSA^ 

GOA-2*  BSA-2* 
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VesssI  (vesset  type) 


TENYOSHI  MARU  (tanker  fuO/Swrter) 

TENYU  MARU  NO.  37  (LonglinB  Tishing  vesssQ 

TENYU  MARUWO.  57<Smal(  stam  Irawtet). 

TOKACHI  MARU  (8)  (Cargo  transport  vosseT) 

TOKIWA  MARU  (Cargo  transport  vesset) 

TOKUKO  MARU  (Cargo  transport  w«s^ 

TOKURYU  MARU  (Cargo  transport  xessel) _ 

TOKYO  REEFER  .(Cargo  tunsfxM  ygssel) „ „ 

TOMI  MARU  NO.  Zl  (Longliae  lisfiitv  \«S6ai).._ 

TOMI  MARU  NO.  51  (S«naB  stem  Aaiwtor) 

TOMI  MARU  NO.  55  (SmaH  stem  iMwtor^ _.. 

TOMI  MARU  NO.  58  (Madiuro  stem  tiawief) 

TOMI  MARU  NO.  81  (Srnall  stemiWM»lar> „ 

TOMI  MARU  NO.  82  (SmaM  stem  trawler)* _ 

TOMI  MARU  NO.  83  (Medium  stem  trai»«er) 

TOMI  MARU  NO.  85  (Medium  stam  trawler) 

TOMI  MARU  NO.  86  (Medium  stem  trawter) 

TOMI  MARU  NO.  87  (Medium  stem  trawter) 

TOMI  MARU  NO.  88  (Ler^line  fisMng  >«wet> 

TORA  MARU  NO.  58  (Small  stem  trawt«) „„ 

THSHIN  MARU  (Cargo  transport  vesaot) _. 

TSUDA  MARU  (Large  stem  trawtoc) _ 

TSUNE  MARU  NO.  31  (LanglirwAMngwMM«) 

TSURUSAKI  (Cargo  transport  v«sa«l) 

WESTERN  REEFER  (Cargo  transport  vesadi) 

WORLD  FONTAINE  (CargsAraiiBport  vswaQ  ...„ 

YAGISHIRI  {Cmgoftmmim  waert)..... _ 

YAHATA  MARU  NO.  58  (Medium  stem  traveler) 

YAKUSHI  MARU  NO.  51  ^Midiwn  tiemlnwter) 

YAMASAN  MARU  NO.  f&l  (SmaH  atam  trawler) 

YAMASAN  MARU  NO.  102  (Small  stem  trawler) 

YAMATO  MARU  ((Large  stem  trawler) 

YASAKA  REEFER  (Cargo/transport  ««988l) 

YAYOI  MARU  (Cargo/transport  •8e«eO.._ 

YOHTEI  MARU  (Cargo/trana^ort  veaaet) 

YOKO  MARU  (Cargo/transport  vessel) __. 

ZUIFU  (Cargo/tranaport^vnael) 

ZUIHOO  MARU  to.  SBIItMium-stam  trawler) 

ZUIYO  MARU  (Large  stam  trawler) 

ZUIYO  MARU  NO.  3  (Large  stem  trawler) 

NO.  101  HYUN  IL  (CargortrwBport  vessel). 

CALAFIA  (Cargo/transport  vesseO  ...._ _..._ 

CASABLANCA  (Cargo/transport  vessel) 

INCA  (Cargo/transport  vessel) _... . 

JAN  WILLEM  (Gargo/tranapoct  vessel) 

LAURA  CHRISTINA  (Cargo/transport  vessel) „. 

MAGDALENA  (Catpck/icBnaport  vessot) ...._ .....", 

MATHILDA  (CaiQo/transport  vesseQ - - 

MAYA  (Cargo/transport  vessel) „ 

ANDROMEDA  (Long  stem  trawler) _ 

M/V  KURPIE  (Cargo/transport  weaaal) _ 

RENINY  2  (Tanker  FiMt/watac) 

PLOCK  (Cargo/transport  vessel) 

POWISLE  (Cargo/transport  vessel) 

TATRY  (Tanker  4ua»/wale<) „ 

WINETA  (Cargo/transport  vaaaal) . 
ZONOA  (Cargo/fransport  vessel).. 


ZULAWY  (Cargo/transport  vessel) . 
ZYRARDOW  (CM9s/»maport  t 

18  SYEZD  VLXSM  MfpsMfm  Uawtiw) 

ALEKSANDROVSK  (La^a  Mara  4mMtar) _... 

ANTON  LOPATIN  (Large  stem  trawler) 

ARDATOV  (Larga atBiiiliMlui) 

ARHIMED  (Large  stem  tMlaQ 

DALNEVOSTOCHNYI  {Cm^uf^wnMfaa  ueasal) . 
DELEGAT  (Tanker  fuel/wata*)-.. 

ICHINSKY  (Cargo/lranspMlMMei) 

IZUMRUDNYI  (Large  stem  trawler) _.. 

KURILSK  (Cargo/transport  vessel) 

MIHAIL  SHOLOHOV  (Paaeengar  3h.p  jaem  Iranfef)) .... 

NADEZHDA  (Large  steoHwwrtu^ _.    „ 

PASVALIS  (Large  stem  trawler) „ 

POLEVOO  (l4rge  stem  trawler) 

RUBINOVYl  (Large  stam  tranvlar) „ 

SEMIOZERNOE  (Large  stem  trawler) ..„. 

TALNIKI  (Cargo/transport  vesseO _ _  . 

TATARSTAN  (Cargo/transport  vessel) „ _.. 

VASILY  GRECHISHHIKOV  (Large  stem-frawleO 

ZFRKALNYI  (Carqo/lransport  vessel) 


Application/ 
parmit  No. 


JA.88-1577 

JA.88-0606 

JA.88-0637 

JA-88-0359 

JA-88-031 

JA-6a-0593 

JA-88-0592 

JA-88-1135 

JA-88-1476 

JA-88-1197 

JA-88-0437 

JA-S8-0643 

JA-88-1192 

JA-68-1 193 

JA.88-1170 

JA.a8-Q2a2 

JA-a8-CI222 

jA^a&-oia8 

JA-8S-1.tgO 
JA-4&4)056 
JA  .88  0337 


JA.88-06ai 
JA-M-0630 


JA  88  OSOO 
JA-88-0588 

tiA-ae-osei 
M'efr-ite4 

JA-e6-11«4 

jA-e6-ite5 

JA-8e-0339 
JA-«».^0e92 
JA-«8-00t8 
iA-«>-0076 
;W-88-0087 
JA-^«8-06«6 
JA.88^D565 
JA-88-0335 
JA-88-OT31 
KS-88-0151 
NL.88-0037 
NL-8&-0038 
NL-8fr-0040 
NL-88-0039 
NL-88-0036 
NL-88-0033 
NL-88-0035 
PL-88-0034 
PL-88-00e8 
PL-88-0120 
PL-88-0110 
PL-88-01Q9 
PL-fi8-0119 
RL-aS-OIQB 

PL^as^ooei 

.RL-a8^1Q2 

pi^aa.0041 

RL^aS-0080 
JJfiU88~06.17 
4JR-88-0307 
UR-8»-Oe-13 
UR-S8-0344 
UR-S8-064e 

J  11-*     nn     f\'mf\A 

I  in  £it\  mutt 

UR-ee-«eo7 

UR-e&-0747 
I  in  £ti\  ififinn 

uR-ee-oees 

'OR-'SS-fltJBI 
UH-flft-OBtl 
l3rt-^88-fl626 

■UR-fl8^03T3 
■UR^884J7n 
UR-Sa-OB03 
UR-88-0812 
IJR-88-0779 


Rshery-activity  (*  =  joint  venture) 


SNA-3  GOA-3  BSA-3 

GOA-1  BSA-4 

BSA-1 

WOC-3  NSA^  NWA-3  GOA-3  BS/K-8 

SNA-3  NWA-3  OOA-S  BSA-3 

NWA-4  GOA^a  BSA^ 

NWA-3GOA-8«SA-J 

WOC-3  SNA-3  HVm^aOA-3  BSA-8 

ABS-1 

GOA-2*  BSA-2* 

GOA-2*  BSA-S* 

GOA-2*  BSA-^ 

QOA-2*  VSA-C* 

GDA-TBSk-r 

GOA^*BSA<£* 

GOA-5*aS*-r 

GOA-2*  BS^-g- 

GOA-Z-BSA-S* 

GOA-1  BSA-1 

BSA-1 

SMA-8  NWIA-3  QOA-3  BSA-^ 

GOA-2*  B&^-2* 

GOA-1  BSA-I 

SNA-3  MWA-S  GOA-3  BSA-3 

SNA-3  NWA-3  GOA-S  B9A-S 

NWA-8  GOA-3  BSA-3 

SNA-8-NWA-3  QOA-3  BSA-3 

BSA-1 

BSA-1 

BSA-1 

BSA-1 

QOA-2*  BSA-2* 

«NA-3  NWA-3  GOA-3  BSA^ 

SNA-3  NWA-3  GDA-3  BSA-3 

SNA-3  NWA-3  GOA-a  BSA-3 

SNA-3  NWA-3  GOA-3  BSAJ 

1«WA-3  GOA-3  BSA-3 

GOA-3  BSA-2* 

GOAr-2'  BSA-2* 

GOA-2*  BSA-2* 

GOA-3  BSA-3 

WOC-3  MWA-3  GOA-3  BSA-3 

WOC-3  NWA-3  GOA-.3  BSA-S 

WOC-3  NWA-3  GOA-3  BSA-3 

WOC-3  NWA-3  GOA-3  BSA-3 

WOC-3  NWA-3  GOA-e  BSA.^ 

WOC-3  NWA-3  (GOA-3  BSA3 

WOC-3  NIMA-S  eOA-«  BSA-3 

WOC-3  NWA-3  GOA-3  aSA-S 

NVWA-1* 

WOC-3  NWA-3  ^30A-3  BSA-S 

WO&J  GOA-3  BSA-3 

WOC-3  GaA-3  BSA-3 

WOC-3  XaOA-3  .BSA-3 

WOC^  GOA-a  BSA-3 

WOC-3  OOMBS^S 

WOC-3  .NWA-3  BSiA-3 

WOC-3  (XXWS  BSA-3 

WOC-S  QOA-3  «SA-3 

WOC-2* 

WO&-2* 

WOG-1* 

WOG-e* 

WOC-2* 

WOC-8U30A-3  BSA-3 

WOC-S  OOA^  BSA-4 

QOA-SflSA-3 

woc-«- 

WOC--3BS#^-3 
WOC^3  QOA-3  BSA-3 

•*»oc^r 

WOC-2* 

woc-r 

WOC-2* 

BSA-r 

WOC-3  GOA-3  BSA^ 

WOC-3BSAJ 

WOC-1* 

WOC-3  BSA-3 
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Activity 

code 

1 

Catching,  prcx:essing  and  other  sup- 

2  

port. 
Processing  and  other  support. 

3      

Other  support  only. 

• 

Vessels)  in  support  ol  U.S.  vessels 

•  • 

(joint  venture). 
Cargo  transport  vessels  with  fish  find- 
ing equipment  on  tXMrd  «nH  receive 
an  activity  code  2  to  enable  ttiem  to 
pertorm   both   scouting   as  well   as 
support  activities. 

|FR  Doc.  88-17825  Filed  8-5-88:  8:45  am) 

BIU.ING  COOC  KW-Zl-m 


DEPARTyENT  OF  DEFENSE 

Department  of  the  Anny 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10a(a)(2] 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  23  August  1968. 

Time:  0830-1600  hours. 

Place:  The  Society  of  American 
Engineers,  607  Prince  Street,  Alexandria, 
VA  2232Q-2289. 

Agenda:  The  Army  Science  Board 
Effectiveness  Review  Panel  of  the  US 
Belvoir  Research,  Development  and 
Engineering  Center  will  meet  in  a 
working  session  to  assimilate 
information  from  panel  members, 
discuss  conclusions,  and  develop  their 
final  draft  report.  This  meeting  is  open 
to  the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 


with  the  committee  at  the  time  and  in 
the  manner  permited  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)  895-3039/7046. 
Sally  A.  Warner. 
Administrative  Officer,  Army  Science  Board. 

|FR  Doc.  8ft-18004  Filed  8-5-88;  10:15  am) 

BILUNG  CODE  3710-OS-M 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Revised  Draft 
Environmental  Impact  Statement 
(RDEIS)  for  ttie  Lower  San  Joaquin 
River  and  Tributaries,  Califomia, 
Clearing  and  Snagging  Project 

agency:  U.S.  Army  Corps  of  Engineers. 

DOD. 

action:  Notice  of  intent  to  prepare  a 

RDEIS, 

SUMMARY:  The  action  being  taken  is 
channel  clearing  and  snagging  for  the 
Lower  San  Joaquin  River  &om  Stockton, 
Califomia,  to  Friant  Dam.  This  also 
includes  portions  of  the  Middle  River 
and  Kings  River  North  tributaries.  The 
reason  for  the  action  is  to  reduce  flood 
damages  caused  by  high  flows  during 
major  storm  events.  The  project  will 
remove  accumulated  sand  and  gravel 
debris  and  riparian  vegetation,  or 
another  alternative,  in  and  adjacent  to 
the  previously  completed  project  levees 
and  other  project  areas.  Construction 
was  authorized  in  1983. 
FOR  FURTHER  INFOfHtATION  CONTACT: 
Questions  regarding  the  RDEIS  should 
be  addressed  to  Mr.  Fred  Walasavage, 
Planning  Division.  Corps  of  Engineers, 
650  Capitol.  Mall,  Sacramento, 
Califomia,  95814-4794.  telephone  (916) 
551-1880. 


SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Actioo 

Plans  and  designs  for  flood  protection 
for  the  Lower  San  Joaquin  River  and  the 
Middle  River  and  Kings  River  North 
tributaries  are  being  prepared  as 
authorized  by  section  10  of  the  Flood 
Control  Act  of  1944,  Pub.  L.  534  as 
modified  by  the  Supplemental 
Appropriations  Act  of  1983,  Pub.  L.  96- 
63  and  by  Continuing  Appropriations, 
Fiscal  Year  1988,  Pub.  L.  100-202. 
Authorization  allows  for  clearing  and 
snagging  as  a  part  of  this  project.  The 
1988  action  further  allows  for  clearing 
and  snagging  on  Kings  River  North, 
funding  for  fish  and  wildlife  mitigation, 
and  rip-rapping  as  may  be  necessary  to 
prevent  erosion  from  the  clearing  and 
snagging  project.  In  addition, 
authorization  of  funds  for  the  project 
have  been  increased  from  $5  million  to 
$8  million.  Tlie  Califomia  State 
Reclamation  Board  is  the  non-Federal 
sponsor  and  is  responsible  for  providing 
lands,  easements,  rights-of-ways,  cost- 
sharing  of  construction,  and  maintaining 
the  completed  work. 

2.  Altemativea 

Four  alternatives  are  being  considered 
and  will  be  addressed  in  the  RDEIS. 
These  include:  (1)  No  action.  (2)  the 
authorized  plan  of  clearing  and 
snagging,  (3)  modification  of  reservoir 
operations,  and  (4)  purchase  of  flowage 
easements. 

3.  Scoping  Process 

a.  Two  previous  Draft  EIS's  were 
completed  in  May  1985  and  January 

1987.  The  RDEIS  is  being  prepared  to 
include  the  work  authorized  in  the 
Continuing  Appropriations,  Fiscal  Year 

1988,  Pub.  L  100-202. 

b.  Close  coordination  is  being 
maintained  with  Federal,  State,  and 
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local  agencies;  environmental 
organizations;  and  concerned 
individuals.  This  is  being  accomplished 
through  public  meetings,  public  notices 
and  inter-agency  coordination.  Through 
this  Notice  of  Intent  all  segments  of  the 
affected  public  and  agencies  will  be 
invited  to  participate  in  the  planning 
process. 

c.  Significant  issues  that  will  be 
discussed  in  the  ROEIS  include  impacts 
on  water  quality,  agriculture,  fisheries, 
vegetation  (riparian  and  wetlands), 
wildlife,  endangered  species,  aesthetics, 
recreation,  cumulative  impacts,  and 
investigation  requirements. 

d.  The  United  States  Fish  and  Wildlife 
Service  will  provide  a  Fish  and  Wildlife 
Coordiantion  Act  Report  to  accompany 
the  RDEIS. 

e.  A  45-day  review  period  will  be 
allowed  for  all  interested  agencies  and 
individuals  to  review  and  comment  on 
the  ROEIS.  All  interested  persons  are 
encouraged  to  respond  to  this  notice  and 
provide  a  current  address  if  you  wish  to 
be  contacted  about  the  RDEIS. 

4.  Meeting  Schedule 

Twenty-four  public  meetings  and 
workshops  have  been  conducted  since 
1985  for  the  specific  purpose  of  scoping 
and  coordination  of  potential  impacts  on 
the  environment.  Additional  public 
meetings  or  workshops  can  be  held  if 
interest  is  expressed  and  speciHc 
reasons  for  such  meetings  are  provided. 

5.  Availability 

The  ROEIS  is  scheduled  to  be 
available  for  public  review  and 
comment  in  late  1988. 

Date:  July  25. 1968. 
Robert  A  Bauman, 

Lieutenant  Colonel.  Corps  of  Engineers, 

Acting  District  Engineer 

(FR  Doc  88-17773  Filed  8-6-88;  8:45  am) 

MLUNO  COOC  I710-aH-M 


Department  of  the  Navy 

Board  of  Advisors  to  ttie  President, 
Naval  War  College,  Newport,  R.l^ 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  given  that  the 
Board  of  Advisors  to  the  president. 
Naval  War  College,  will  meet  on 
September  1. 198&  in  Room  210,  Conolly 
Hall,  Naval  War  College.  Newport, 
Rhode  Island.  The  meeting  will 
commence  at  8:30  a.m.,  and  the  purpose 
is  to  elicit  the  advice  of  the  Board  on 
educational,  doctrinal,  and  research 
policies  and  programs.  The  agenda  will 
consist  of  presentations  and  discussions 


on  the  curriculum,  programs  and  plans 
of  the  college,  and  is  open  to  the  pubic, 
for  fiuiher  information  contact:  Mrs. 
Mary  E.  Guimond,  Executive  Assistant 
to  the  Oean  of  Academics,  Naval  War 
College,  Newport,  Rhode  Island  02841- 
5010.  Telephone  number  (401)  841-3589. 

Dated:  August  2. 1988. 
lane  NL  Viiga, 

Lieutenant,  JAGC.  U.S.  Naval  Reserve. 
Alternate  Federal  Register  Liaison  Officer 
[FR  Doc.  88-17840  Filed  8-5-88:  8:45  am] 

BILLMO  COOE  »10-AE-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  QFM-488-000  et  ai.] 

CCPC  Chemical  Inc^  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

August  1. 1988. 

Take  notice  that  the  following  filing 
have  been  made  with  the  Commission: 

1.  CCPC  Chemical  Inc. 

[Docket  No.  QF'88-448-000] 

On  July  13, 1988,  CCpC  Chemical  Inc. 
(Applicant),  of  1501  McKinzie  Road. 
Corpus  Christi.  Texas  78413  submitted 
for  filing  an  application  for  certification 
of  a  facihty  as  a  qualifying 
congeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  adjacent  to  the 
Applicant's  existing  olefins  plant  in 
Nuecess  County.  Texas.  The  facility  will 
consist  of  a  combustion  turbine 
generator  and  a  heat  recovery  steam 
generator,  equipped  with  supplementary 
firing.  Thermal  energy  recovered  from 
the  facility  will  be  used  in  an  olefin 
manufacturing  process.  The  electric 
power  production  capacity  of  the  facility 
will  be  37.880  KW.  The  primary  source 
of  energy  will  be  natural  gas. 
Construction  of  the  facility  is  scheduled 
to  begin  August  1988. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Edison  Sault  Electric  Company 

[Docket  No.  EC88-18-000| 

Take  notice  that  on  July  22, 1988. 
Edison  Sault  Electric  Company  tendered 
for  filing  a  Supplement  No.  1  to 
Application  for  an  Order  Granting 


Authorization  to  Reorganize 
(Supplement)  with  exhibts. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

3.  CP  National  Corporation 

[Docket  No.  EC88-26-000] 

Take  notice  that  on  July  26, 1988,  CP 
National  Corporation  (CP  National) 
tendered  for  filing  an  application 
pursuant  to  Section  302  of  the  Federal 
Power  Act.  16  U.S.C.  824b  (1982),  for 
Commission  authorization  to  sell  to 
Oregon  Trail  Electric  Consumers 
Cooperative,  Inc.,  CP  National's  Eastern 
Oregon  Electric  system  in  the  State  of 
Oregon. 

CP  National,  incorporated  in  the  State 
of  California,  provides  electric, 
telephone  and  natural  gas  distribution 
services  in  Arizona,  California,  Nevada, 
New  Mexico,  Oregon.  Texas  and  Utah. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northem  States  Power  Company 

[Docket  No.  ER88-347-000] 

Take  notice  that  on  July  11, 1988. 
Northem  States  Power  Company  (NSP) 
tendered  for  filing  clarifications  and 
explanations  concerning  NSP's  initial 
rate  filing  dated  April  11. 1988. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Centel  Corporation 

[Docket  No.  ER8&-469-000J 

Take  notice  that  on  July  26. 1988, 
Centel  Corporation  (Centel)  tendered  for 
filing  an  amendment  to  the  original  filing 
of  ER88-469-000  on  June  15, 1986  in 
regard  to  the  Electric  Sales  and 
Transmission  Contract  between  Centel 
and  Kansas  Electric  Power 
Cooperatives,  Inc.  (KEPCo).  This 
amendment  includes:  Item  A-Service 
Schedules  and  Exhibit  E;  Item  B-Service 
Schedules. 

Item  A 

Service  Schedule  88-CWh-2  with  a 
proposed  effective  date  of  May  16. 1988 
will  supersede  85-CWh-2  (Rate 
Schedule  FERC  Nos.  74  through  83). 
Service  Schedule  85-TSv-l  with  a 
proposed  effective  date  of  May  16, 1988 
will  supersede  85-TSv-l  (Rate  Schedule 
FERC  No.  114)  and  85-TSv-2  (Rate 
Schedule  FERC  No.  115). 

These  Service  Schedules  will  refiect 
wording  and  phrase  changes  to  reflect 
the  terminology  relative  to  the  contract. 
An  Exhibit  E  has  been  added  to  the 
contract  to  delineate  the  applicable 
scheduling  constraints  of  each  power 
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resource.  No  changes  have  been  made  to 
fates  and  they  will  remain  the  same  as 
those  found  under  the  Schedules  being 
replaced. 

Item  B 

The  Service  Schedules  enclosed  under 
"Item  B"  contain  the  same  rates  as  filed 
in  Docket  ER8S-261-000  on  February  22, 
1988.  However,  the  Service  Schedules 
have  been  modified  so  as  to  conform  to 
the  Electric  Sales  Transmission  and 
Service  Contract  between  Centel 
Corporation  (Centel)  and  Kansas 
Electric  Power  Cooperative  Inc. 
(KEPCo).  Pursuant  to  FERC  order  issued 
April  21. 1988  these  Service  Schedules 
are  to  become  effective  September  23, 
1988  subject  to  refund. 

Copies  of  the  flling  were  served  upon 
the  Kansas  Electric  Power  Cooperative, 
Inc.,  and  the  Utilities  Division.  Kansas 
Corporation  Commission,  Topeka,  KS. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Montana-Dakota  Utilities  Co. 

[Docket  No.  ERa8-^76-001| 

Take  notice  that  on  July  19, 1988, 
Montana-Dakota  Utilities  Co.  (Montana- 
Dakota)  tendered  for  filing  an 
amendment  to  the  executed  agreement 
between  Western  Area  Power 
Administration  (Western)  and  Montana- 
Dakota.  The  change  is  contained  in 
Article  23,  page  24  or  28,  of  the 
agreement  and  states  that  the  minimum 
rate  level  will  be  no  lower  than 
Montana-Dakota's  incremental  cost  of 
producing  or  acquiring  the  energy. 

Comment  date:  August  15, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  California  Edison  Company 

(Docket  No.  ER8ft-482-000) 

Take  notice  that  on  July  22, 1988, 
Southern  California  Edison  Company 
(Edison]  tendered  for  filing,  pursuant  to 
Section  35.15  of  the  Federal  Energy 
Regulatory  Commission's  Regulations 
(18  CFR  35.15)  under  the  Federal  Power 
Act,  an  Amended  Notice  of  Cancellation 
of  the  Agreement  for  Interim  Operating 
Procedures  with  the  following  entities 
(Cities): 


EnMy 


Rate 
schedule 
FEftCNo. 


5.  City  of  Rivergide.. 


04.13 


EnMy 


1.  City  ol  Anaheim 

2.  City  of  Azusa--. 

3.  City  of  Banning. 

4.  Crty  of  Cotton... 


Rate 
sctiedule 
FERC  No. 


05.11 
144.8 
145.8 
146.8 


Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER88-302-0(n] 

Take  notice  that  on  July  11, 1988, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  as  a 
comphance  filing  to  the  Commission's 
order  of  July  5, 1988  in  Docket  No.  ER8a- 
302-000,  the  price  ceiling  methodology 
for  Coordination  Transmission  Service 
that  was  accepted  by  the  Commission  in 
Docket  No.  ER88-21&-001.  This  price 
ceiling  shall  replace  the  ceiling  price  for 
Coordination  Transmission  Service  in 
the  Agreement.  In  addition.  PG&E  has 
requested  that  the  ceiling  price  not  be 
allowed  to  exceed  15  mills  per  kilowatt- 
hour. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Iowa  Public  Service  Company 

[Docket  No.  ER88^»44-000] 

Take  notice  that  on  July  15, 1988,  Iowa 
Public  Service  Company  (IPS)  tendered 
for  filing  amendments  to  its  Full 
Requirements  Wholesale — Service 
Schedule  No.  2  Original  Issue  Sheets 
Nos.  5  and  6,  and  executed  Full 
Requirements  Power  Agreements  filed 
on  May  31, 1988,  to  permit  the  following 
Iowa  municipalities  to  receive  services 
pursuant  to  the  filed  rates:  Auburn, 
Denver,  Hudson,  Livermore.  Pocahontas, 
Rockford.  and  Sergeant  Bluff. 

IPS  states  its  amendments  add  an 
additional  municipality,  Estherville, 
Iowa,  which  has  signed  a  Full 
Requirements  Power  Agreement,  and 
clarify  four  aspects  of  its  original  filing. 

First,  the  Agreements  permit  IPS  to 
supply  capacity  and  energy  to  the 
municipalities  pursuant  to  third  party 
purchase  agreements.  Should  IPS  make 
third  Party  purchases  for  the  purpose  of 
supplying  these  municipalities,  IPS  shall 
charge  then  in  accordance  with  its 
approved  Order  84  rate,  approved  in 
Docket  No.  ER88-320-000.  That  rate 
allows  recovery  of  "*  *  *  the  supplying 
party's  purchase  cost  plus  2.91  mills/ 
kWh  to  recover  fixed  transmisson 
related  costs,  a  1  mill  component  to 
recover  difficulties  to  quantify  costs  and 


a  separate  charge  for  transmission 
losses." 

Second.  IPS's  proposed  tariff,  which  is 
intended  to  contain  the  same  price  terms 
as  exist  in  the  Agreements,  also  has 
been  amended  to  allow  for  energy 
pricing  in  accordance  with  IPS's  Order 
84  rate,  when  applicable. 

Third,  the  4%  charge  for  transmission 
losses  referenced  in  the  energy  price 
section  of  the  Agreements  applies  to  the 
energy  charge  and  not  the  transmission 
charge. 

Fourth,  the  Agreements  are  self- 
contained,  and  thus  do  not  incorporate 
by  reference  the  proposed  tariffs. 

IPS  requests  a  waiver  of  the 
Conunission's  regulations  and  allow  the 
Agreements  to  become  effective  as  of 
their  respective  operative  dates.  The 
earliest  operative  date  is  May  1, 1967. 

These  amendments  have  been  served 
on  all  the  affected  municipalities  and 
the  Iowa  Utilities  Board. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  actimi  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell. 
Acting  Secretary. 
[FR  Doc.  8&-17823  Filed  8-5-68;  8:45  am] 
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Public  Meetings  With  Respect  to  a 
Supplement  to  ttie  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Twin  Falls  (FERC  No. 
18),  MHner  (FERC  No.  2899),  Auger 
Falls  (FERC  No.  4797),  and  Star  Falls 
(FERC  No.  5797)  Hydroelectric 
Projects  on  the  Malnstem  of  ttie  Snake 
River,  Idaho 

August  2. 1988 

In  the  matter  of  Public  Meetings  With 
Respect  to  a  Supplement  to  the  Draft 
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Environmental  Impact  Statement  (DEIS) 
for  the  Twin  Fall*  (FERC  No.  18).  Mllner 
(FERC  No.  2889),  Auger  Falls  (FERC  No. 
4797).  and  Star  Falls  (FERC  No.  5797). 
Hydroelectric  Projects  on  the  Mainstem 
of  the  Snake  River,  Idaho. 

In  accordance  with  the  notice  of  intent 
to  prepare  a  Supplement  to  the  DEIS, 
issued  July  15, 1988,  this  document 
outlines  the  new  circumstances  and  new 
information  made  available  since  the 
DEIS  was  issued.  In  addition,  the  staff 
has  developed  some  potential  project 
alternatives,  and  requests  comments 
from  the  pubUc  on  these  alternatives. 

Public  meetings  will  be  Ireld  on 
August  IB.  1988.  as  described  In  the 
notice.  Interested  agencies.  officiaU.  and 
members  of  the  public  are  invited  to 
review  and  comment  on  the  new 
information  and  proposals  that  have 
been  developed  since  the  DEIS  was 
issued.  The  public  meetings  are  to  be 
held  at  the  Holiday  Inn  Convention 
Center,  1350  Blue  Lakes  Boulevard 
North;  Twin  Falls,  Idaho  83301.  The  first 
meeting  will  be  held  from  1:00  p.m.  to 
4:00  p.m.;  the  second  meeting  will  be 
held  from  7:00  p.m.  to  10:00  p.m.  For 
further  information,  contact  Kathleen 
Sherman  at  (202)  378-0527. 

New  Circumstances 

Implementation  of  Comprehensive 
Planning 

1.  Federal  Eneigy  Regulatory 
Commission:  Electric  Consumers 
Protection  Act  of  1988  (Amended  the 
Federal  Po*ver  Act) 

(a)  Amended  section  10(a)(A)  of  the 
Federal  Power  Act  requires  the 
Commission,  in  its  hydropower  licensing 
decisions,  to  consider,  among  other 
things,  the  extent  to  which  the  proposed 
project  is  consistent  with  a 
comprehensive  plan  (where  one  exists) 
for  improving,  developing,  or  conserving 
a  waterway  or  waterways  affected  by 
the  project  that  is  prepared  by: 

(i)  An  agency  established  pursuant  to 
Federal  law  that  has  the  authority  to 
prepare  such  a  plan;  or 

(ii)  The  State  in  which  the  facility  is  or 
will  be  located. 

(b)  In  Order  No.  481-A.  Order  on 
Rehearing,  issued  April  27, 198a  the 
Commission  found  that  the  Northwest 
Power  Plannii^  Council's  Columbia 
River  Basin  Fish  and  Wildlife  Program 
and  the  Northwest  Conservation  and 
Electric  Power  Plan  are  comprehensive 
plans. 

2.  Northwest  Power  Planning  Council 
(NWPPC):  Protected  Areas 

(a)  The  NWPPC  is  proposing  to  amend 
the  Columbia  River  Basin  Fish  and 
Wildlife  Program  and  Northwest 


Conservation  and  Electric  Power  Plan  to 
incorporate  "protected  area" 
designation  to  protect  critical  fish  and 
wildlife  habitat  from  new  hydroelectric 
development;  the  flnal  rule  is  expected 
to  be  implemented  in  August,  1988. 

(b)  A  proposed  protected  area  within 
the  reach  of  the  Snake  River  included  in 
the  DEIS,  begins  at  Vinyard  Creek 
located  at  the  headquarters  of  Twin 
Falls  reservoir,  and  extends  to  the 
mouth  of  the  Snake  Riven  proposed 
designated  protection  is  for  wild 
resident  fish  habitat,  wintering 
waterfowl,  and  bald  eagles. 

(c)  The  proposed  Milner  and  Star  Falls 
projects  are  upstream  of  Vinyaid  Cieek. 
so  diey  would  not  be  affected  by  the 
proposed  rulemaldng,  however,  tlte 
propoeed  Auger  Palls  project  is  within 
the  designated  reach. 

(d)  The  Twin  Falls  project  would  not 
be  a^ected  by  the  proposed  protected 
areas  designation,  according  to  the 
NWPPC's  draft  rule  dated  May  2, 1988. 
which  states  that  the  proposed 
amendments  would  apply  only  to  new 
hydropower  projects,  not  to  existing 
dams. 

3.  State  of  Idaho:  Comprehensive  State 
Water  Plan/Interim  Protected  Rivers 
(effective  July  1, 1988) 

(a)  Desi^tes  a  portion  of  the  Snake 
River  within  the  study  area  as  an 
interim  protected  river,  pursuant  to 
section  42-1734H  of  the  Idaho  Code, 
which  includes  the  Star  Falls  and  Auger 
Falls  project  sites. 

(b)  The  proposed  Milner  project  is 
upstream  of  the  designated  reach. 

(c)  The  existing  Twin  Falls  project  is 
not  affected  because  any  designation  of 
waterways  as  interim  protected  rivers  or 
protected  rivers  does  not  affect  the 
operation  or  relicensing  of  hydropower 
projects,  including  but  not  limited  to  the 
expansion  of  capacity  which  does  not 
enlarge  existing  boundaries  or  project 
impoundments. 

Proposed  Amended  Star  Falls 
Application 

1.  Proposed  Schedde  for  Filing 

(a)  The  amended  «4>plication  is 
scheduled  to  be  filed  on  November  17, 
1988.  as  stated  by  letter  from  the 
applicant  to  the  Commission  dated  June 
30, 1988.  which  proposes  Alternative  1 
as  described  in  their  filing  of  April  1, 
1988,  and  described  below. 

(b)  The  proposed  schedule  includes 
appropriate  agency  consultation  under 
S  4.38  of  the  Commission's  regulations. 


2.  Proposed  Changes  in  Project 
Configuration  and  Operation 

(a)  Project  features  would  be  moved 
away  from  Star  Falls  by  moving  the  dam 
upstream,  and  by  using  a  buried 
penstock  instead  of  an  open  canal,  to 
reduce  impacts  to  visual  quality  and 
cultural  resources. 

(b)  The  dam.  would  be  higher  than 
originally  proposed,  and  the  reservoir 
would  be  capable  of  storing  and 
releasing  water  to  enhance  conditions 
for  Whitewater  boating  downstream  of 
the  project,  including  the  14-mile-long 
Murtuagh  reach  which  ends  at  the  Twin 
Falls  reservoir. 

(c)  The  fiiuied  penstock  would  be  on 
the  north  side  of  the  river,  so  wetlands 
on  the  south  side  of  the  river  that  would 
have  been  crossed  by  the  open  canal 
which  was  originally  proposed,  would 
not  be  disturbed  by  project  construction. 

(d)  The  powerhouse  would  be  located 
on  the  north  side  of  the  river,  and  would 
be  placed  in  an  excavation  about  20  feet 
below  the  surrounding  terrain. 

(e)  No  excavation  in  the  river  channel 
would  be  made  for  the  tailrace.  so 
rapids  below  Star  Falls  used  by 
Whitewater  boaters  which  would  have 
been  excavated  for  the  tailrace  at  the 
original  powerhouse  location,  would  not 
be  affected. 

(f)  The  bypassed  reach  between  the 
dani  and  the  powerhouse  would  be 
shorter  with  the  new  proposed 
configuration,  so  the  length  of  river,  and 
related  aquatic  resources,  that  would  be 
affected  by  reduced  flows  from  project 
operation  would  be  less  when  compared 
to  the  original  project  configuration. 

New  Information  Since  the  Deis  was 
Issued 

Filing  by  the  applicant  for  the  Milner 
Project  {March  31,  1988) 

1.  New  Proposals 

(a)  Minimum  flow  for  fisheries  are 
proposed  to  be  58  cfs  leakage  from  the 
dam  during  the  irrigation  season,  and  an 
additional  92  cfs  during  the  non- 
irrigation  for  a  total  of  150  cfs. 

(b)  Upland  habitat  would  be        - 
developed  and  donated  to  Idaho 
Departinent  of  Fish  and  Game. 

(c)  New  proposals  for  recreation 
include:  Building  an  interpretive  center 
with  picnic  facilities;  building  additional 
water  ski  dock(8)  on  Milner  reservoir 
further  development  of  public  facilities 
at  a  Bureau  of  Land  Management 
Wildlife  Habitat  Management  Area; 
building  a  kayak  launch;  and  developing 
a  communication  network  to  quickly 
inform  kayakers  of  flow  conditions 
below  Milner  dam.  i 
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2.  Information  Previously  Unavailable  to 
the  Staff 

(a)  Operations  and  physical 
constraints  of  Milner  reservoir  with 
respect  to  releasing  flows  for 
Whitewater  boating  were  described: 
releasing  the  flows  over  the  dam  at 
levels  recommended  in  the  DEIS  is  not 
possible  under  present  spillway  gating 
conditions,  and  if  providing  flows  for 
Whitewater  recreation  required  the 
dewatering  of  irrigation  diversions  on 
weekends,  as  much  as  5  days  thereafter 
would  be  required  to  re-regulate 
irrigation  deliveries  to  450,000  acres. 

(b)  Information  on  project  economics 
was  provided,  including  the  cost  of 
building  a  new  dam  without  the  project, 
and  an  economic  analysis  of  lost 
irrigation  water  to  provide  staff- 
recommended  flows  for  fisheries  and 
Whitewater  recreation. 

(c)  Information  was  provided 
concerning  water  rights  and  the 
implementation  of  state  water  law  with 
respect  to  flows  which  may  be  diverted 
from  the  Snake  River  if  the  proposed 
Milner  Project  is  not  built. 

Filing  by  the  Applicant  for  the  Twin 
Falls  Project  (March  31.  1988) 

1.  New  Proposals 

(a)  The  applicant  proposes  two 
alternative  plans  for  flows  to  be 
released  over  Twin  Falls;  Plan  A  would 
provide  140  cfs  during  daylight  hours  on 
weekends  and  holidays  all  year,  and 
Plan  B  would  provide  140  cfs  during 
daylight  hours  on  weekends  and 
holidays  from  September  to  March  and 
provide  140  cfs  during  daylight  hours 
daily  from  April  to  August. 

(b)  A  small  weir  would  be  constructed 
at  the  top  of  the  falls  to  direct  the  water 
over  both  sides  of  the  falls,  to  create  a 
similar  visual  impression  from  a  flow  of 
140  cfs,  as  is  seen  with  flows  of  300  and 
500  cfs. 

2.  Information  Previously  Unavailable  to 
the  Staff 

(a)  A  series  of  photographs  were 
presented  which  show  Twin  Falls  at  80 
cfs,  140  cfs,  300  cfs,  and  500  cfs,  and  a 
graph  showing  the  number  of  viewers 
seeing  flows  of  140  cfs  or  more  under 
existing  conditions,  the  project  as 
originally  proposed,  and  with  Plans  A 
and  B  described  above. 

(b)  Graphs  showing  average  monthly 
and  average  daily  visitor  use  at  the 
project  were  presented. 

(c)  Results  of  a  cooperative  study  with 
the  Bureau  of  L,and  Management  were 
provided,  which  concerned  the  effects  of 
construction  activities  on  nesting 
raptors,  conducted  on  the  Snake  River 
Birds  of  Prey  Natural  Area  in 


association  with  the  reconstruction  of 
the  Swan  Falls  dam  spillway. 

(d)  Results  of  electrofishing  efforts  at 
Shoshone  Falls,  located  downstream  of 
Twin  Falls,  were  presented  to  further 
characterize  the  fish  species  present  in 
the  study  reach. 

(e)  Actual  operations  and 
maintenance  costs,  insurance  costs,  and 
tax  estimates  based  on  historical  local 
costs  and  current  federal  tax  statutes 
were  provided  to  more  precisely 
estimate  project  costs.'' 

Water  Quality  Data  [To  Be  Analyzed  in 
the  Supplement  to  the  DEIS) 

1.  Water  quality  data  filed  jointly  by 
all  four  applicants  on  September  29, 
1987,  includes:  Diel  dissolved  oxygen 
(DO)  and  temperature  data  for  the 
Milner,  Star  Falls,  and  Twin  Falls 
projects  collected  July  27-29, 1987,  and 
August  24-26, 1987;  DO  and  other  wafer 
quality  parameters  for  all  four  projects 
collected  July  30, 1987,  and  August  26, 
1987;  and  sediment  analyses  for 
pesticides,  heavy  metals,  and  PCB's  for 
samples  collected  above  Milner  dam, 
above  Star  Falls,  and  above  Twin  Falls 
on  August  26, 1987. 

2.  Water  quality  data  filed  September 
29, 1987,  which  was  collected  for  the 
Snake  River  as  required  by  the  NPDES 
discharge  permit  for  the  J.R.  Simplot 
Company  and  Ore-Ida  Foods,  Inc.;  this 
includes  temperature  and  DO  profiles 
for  Milner  reservoir  on  May  29, 1987, 
June  10, 1987,  June  24, 1987,  July  28-29, 

1987,  August  10, 1987,  August  24, 1987, 
September  7-8, 1987,  and  September  21- 
22, 1987  (this  information  was  filed  by 
Ralston  Associates,  a  consultant  which 
collected  the  data  filed  jointly  by  the 
applicants). 

3.  Water  quality  data  filed  March  31, 

1988,  by  Idaho  Power  Company  which 
provided  a  comparison  of  DO 
measurements  in  Milner  reservoir  and 
Twin  Falls  reservoir  collected  in  1983; 
this  filing  also  included  a  partial  DO  and 
temperature  profile  for  Twin  Falls 
reservoir  collected  during  June  to 
September  1983. 

New  Staff  Alternatives 

1.  Milner  Alternative 

(a)  In  order  to  provide  power 
generation  from  project-specific 
mitigative  flow  releases  and  increase 
the  operating  range  of  the  project,  a 
small  turbine  would  be  installed  at  the 
dam  in  addition  to  the  44  MW  turbine  at 
the  powerhouse  location  proposed  by 
the  applicant. 

2.  Auger  Falls  Alternative 

(a)  In  order  to  reduce  impacts  on 
visual  quality  and  recreation,  prevent 


raptor  collision  with  the  transmission 
line,  and  nlinimize  impacts  on  sturgeon 
habitat  in  the  pool  below  the 
powerhouse  from  blasting  for  the 
penstock  trenches  and  powerhouse,  an 
underground  powerhouse  and 
transmission  line  would  be  constructed, 
and  turmels  would  be  used  to  convey 
water  from  the  canal  to  the  powerhouse 
instead  of  surface  penstocks. 

3.  Comprehensive  Water  Block  (CWB) 

(a)  Since  the  Snake  River  is  a 
regulated  system,  an  objective  of  the 
CWB  is  to  ensure  that  water  will  be 
available  to  provide  project-specific 
mitigative  flows  to  be  set  by  license 
articles. 

(b)  Another  objective  of  the  CWB  is  to 
maximize  consistency  with  the  State 
Water  Plan  and  minimize  potential 
conflicts  with  existing  water  rights. 

(c)  The  licensees  could  potentially 
lease  water  for  the  CWB  from  the  Water 
Supply  Bank,  described  in  Policy  4B  of 
the  State  Water  Plan,  which  also  states 
that  use  of  the  Water  Supply  Bank 
created  by  Idaho  Code  42-1762  shall  be 
encouraged. 

(d)  It  is  the  staffs  intent  to  recognize 
the  physical  limitations  of  the  system  so 
that  flows  for  project-specific  mitigation 
would  be  released  so  as  to  minimize 
interference  with  irrigation  operations 
and  also  minimize  the  potential  for 
flooding  of  low-lying  areas. 

(e)  Flows  to  be  released  for  project- 
specific  flow  requirements  could  be 
accounted  for  when  the  water  is 
released  from  American  Falls  reservior, 
and  measured  below  Milner  dam. 

(f)  The  CWB  could  be  an  accounting 
mechanism  for  the  licensees,  to 
equitably  share  the  responsibiUty  for 
providing  mitigation  flows,  since  water 
which  is  released  for  American  Falls 
reservoir  would  flow  through  all  the 
proposed  projects. 

Lois  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  8d-17822  Filed  8-5-88;  8:45  amj 
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(Docket  Nos.  CP88-592-000  et  aLl 

Tennessee  Gas  Pipeline  Company  et 
at;  Natural  Gas  Certificate  FHings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-592-000) 
July  29. 1988. 

Take  notice  that  on  July  19, 1988, 
Tennessee  Gas  Pipeline  Company 
(Applicant)  filed  in  Docket  No.  CP88- 
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592-000  a  request  pursuant  to  {  284.223 
of  the  Conunission's  regulations,  for 
authority  to  transport  natural  gas  for 
Citizens  Gas  Supply  Corporation 
(Citizens]  under  Applicant's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated  June  23, 
1988.  it  proposes  to  transport  peak  day 
volumes  of  lOOOOO  dekatherms  (dt], 
average  day  volumes  of  3,341  dt  and 
annual  volumes  of  1,219,465  dt 
Applicant  states  that  transportation 
under  the  a^^ement  commenced  June 
24, 1988  as  reflected  in  its  initial  report 
in  Docket  No.  ST88-470a  filed  July  13. 
1988.  Applicant  states  it  would  receive 
Citizens'  gas  in  Starr  County,  Texas  and 
redeliver  equivalent  volumes  in  The 
Magnolia  City  Plan,  in  Pennsylvania. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Michigan  Consolidated  Gas  Company 
IntBtstate  Stocaga  Divisioa 

[Docket  No.  CP88-60(MX»] 
July  29. 198a 

Take  notice  that  on  July  21. 1988. 
Michigan  Consolidated  Gas  Company- 
Interstate  Storage  Division  (ISD).  500 
Griswold  Street  Detroit  Michigan 
48226,  filed  in  Docket  Na  CP88-600-000 
a  request  pursuant  to  S  S  157.205  and 
157.213  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  18  CFR  157.213)  for  authority 
to  provide  a  gas  storage  service  for 
Michigan  Gas  Utilities  Company  (MGU). 
ISD  proposes  to  provide  the  storage 
service  under  its  blanket  certificate 
issued  November  24, 1962,  in  Docket  No. 
CP82-532-000,  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ISD  proposes  to  store,  in  its  Taggart 
Storage  Field  located  in  Montcalm  and 
Mecosta  Counties,  Michigan,  up  to 
1,600,000  Mcf  of  gas  for  MGU  pursuant 
to  a  gas  storage  agreement,  dated  July  1, 
1988.  It  is  stated  that  the  storage  service 
would  commence  with  first  deliveries 
and  continue  through  March  31, 1993. 

MGU  will  cause  ANR  Pipeline 
Company  (ANR)  to  deliver  gas  to  ISD  at 
interconnections  with  ANR  in 
Washtenaw  and  Mecosta  Counties, 
Michigan,  and  at  an  interconnection  of 
ISD  and  Consumers  Power  Company 
(CPC)  in  Wayne  County,  Michigan.  It  is 
stated  that  ISD  will  store  the  gas  and 
redeliver  for  MCU's  account  equivalent 


quantities  of  gas  less  compressor  fuel  at 
interconnections  with  Michigan 
Consolidated  Gas  Company's  Utihty 
Division  (UD).  ANR  and  CPC.  in 
Washtenaw  County,  Michigan,  Mecosta 
County,  Michigan,  and  Wayne  County. 
Michigan,  respectively. 

MGU  will  pay  ISD  a  storage  charge  of 
48.66  cents  per  Mcf  of  storage  contract 
demand  pursuant  to  ISD'a  Rate  Schedule 
S-6,  it  is  stated.  The  revenues  received 
by  ISD  will  be  refunded  to  its  customers 
in  accordance  with  a  stipulation  and 
agreement  which  the  Commission 
approved  by  letter  order  dated  January 
11. 1985.  in  Docket  No.  RP84-13-Ono. 

Comment  date:  September  12. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP88-594-O00J 
)uly  29. 1988. 

Take  notice  that  on  July  20, 1968, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148.  filed  in  Docket 
No.  CPBa-5e4-000.  a  request  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport,  on  an 
intemiptibie  basis,  up  to  a  maximum  of 
50,000  MMBtu  of  natural  gas  per  day 
(plus  any  additional  volumes  accepted 
pursuant  to  the  overrun  provisions  of 
Natural's  Rale  Schedule  ITS)  for  Natural 
Gas  Clearinghouse.  Inc.  (NGC).  a 
marketer  of  natural  gas.  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-582-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  pursuant  to  an 
Interruptible  Transportation  Service 
Agreement  dated  May  17, 1988.  Natural 
is  obligated  to  accept  for  transportation. 
on  an  interruptible  basis,  no  more  than 
50.000  MMBtu  per  day  for  NGC.  Natural 
further  states  that  NGC  may  request  and 
Natural  may  agree  to  accept  additional 
quantities  as  overrun  gas.  Natural  states 
that  NGC  has  advised  it  that  the 
volumes  anticipated  to  be  transported 
on  an  average  day  would  be  2.500 
MMBtu.  Natural  further  states  that 
based  on  that  average  day  figure,  the 
annual  volumes  to  be  transported  would 
be  912.000  MMBtu.  Natural  indicates 
that  the  receipt  points  and  the  delivery 
point  would  be  located  offshore  Texas. 

Natural  indicates  that  it  commenced 
the  transportation  of  natural  gas  for 
NGC  on  May  25, 1988.  at  Docket  No. 
ST88-4715.  for  a  one  hundred  and 
twenty  (120)  day  period  ending 


September  21, 1988.  pursuant  to 
S  284.223(a)(1)  of  the  Commission's 
Regulations  (18  CFR  284.223(a)(1))  and 
the  blanket  certificate  issued  to  Natural 
in  Docket  No.  CP86-582-000. 

Comment  date:  September  12, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Temieraee  Gas  Pipeline  Company 
[UocVei  No.  CP88-e28-000) 

August  2. 1988. 

Take  notice  that  on  July  26. 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP8&- 
628-000  a  request  pursuant  to  §  284.223 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Endevco  Oil  & 
Gas  Company  (Endevco),  a  marketer, 
under  the  certificate  issued  in  Docket 
No.  CP87-115-000  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  transport  up  to 
10,000  Dth  of  natural  gas  per  day  for 
Endevco  on  an  interruptible  basis 
pursuant  to  a  transportation  agreement 
dated  June  28, 1988,  between  Tennessee 
and  Endevco.  Tennessee  states  that  it 
would  receive  the  gas  for  Endevco's 
account  in  the  state  of  Louisiana  and 
that  it  would  deliver  the  gas  for  the 
account  of  Citizens  in  the  state  of 
Pennsylvania. 

Tennessee  states  that  the  estimated 
average  daily  quantity  would  be  6,000 
Dth  and  that  the  annual  quantity  would 
be  2,190,000  Dth.  It  is  further  stated  that 
service  tmder  Section  284.223(a] 
commenced  July  2  1988,  as  reported  in 
Docket  No.  ST88-4811.  Tennessee 
indicates  that  the  service  would  have  a 
term  of  two  years  and  continue  on  a 
monthly  basis  thereafter.  Tennessee 
proposes  to  charge  Endevco  a  rate 
pursuant  to  Tennessee's  currently 
effective  Rate  Schedule  IT.  No  new 
facilities  are  proposed  herein. 

Comment  date:  September  16, 1968.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-630-000) 
August  2. 1988. 

Take  notice  that  on  July  26. 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP88- 
630-000  a  request  pursuant  to  §  284.223 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Loutex  Energy. 
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Inc.  (Loutex),  a  marketer,  under  the 
certificate  issued  in  Docket  No.  CP87- 
115-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  transport  up  to 
60,000  Dth  of  natural  gas  per  day  for 
Loutex  on  an  intemiptible  basis 
pursuant  to  a  transportation  agreement 
dated  June  21, 1988,  between  Tennessee 
and  Loutex.  Tennessee  states  that  it 
would  receive  the  gas  for  Loutex's 
account  in  offshore  Louisiana  and  the 
states  of  Louisiana,  Alabama  and  New 
York.  Tennessee  indicates  that  it  would 
deliver  natural  gas  for  the  account  of 
Loutex  to  various  points  located  in 
various  states. 

Tennessee  states  that  the  estimated 
average  daily  quantity  would  be  554  Dth 
and  that  the  annual  quantity  would  be 
202,210  Dth.  It  is  further  stated  that 
service  under  §  284.223(a)  commenced 
luly  1, 1988,  as  reported  in  Docket  No. 
ST88-4814.  Tennessee  indicates  that  the 
service  would  have  a  term  of  two  years 
and  continue  on  a  monthly  basis 
thereafter.  Tennessee  proposes  to 
charge  Loutex  a  rate  pursuant  to 
Tennessee's  currently  effective  Rate 
Schedule  IT.  No  new  facilities  are 
proposed  herein. 

Comment  date:  September  16, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-628-flOO) 
August  2. 1988. 

Take  notice  that  on  )uly  25, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
626-000  a  request  pursuant  to  §  284.223 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Citizens  Gas 
Supply  Corporation  (Citizens),  a 
marketer,  under  the  certificate  issued  in 
Docket  No.  CP87-115-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  transport  up  to 
105,000  Dth  of  Natural  gas  per  day  for 
citizens  on  an  interruptible  basis 
pursuant  to  a  transportation  agreement 
dated  June  21, 1988  between  Tennessee 
and  Citizens.  Tennessee  states  that  it 
would  receive  the  gas  for  Citizen's 
account  in  offshore  Louisiana  and  the 
states  of  Louisiana,  Mississippi, 
Alabama,  and  Texas.  Tennessee 
indicates  that  it  would  redeliver  natural 


gas  for  the  account  of  Citizens  in  the 
states  of  Alabama  and  Mississippi. 

Tennessee  states  that  the  estimated 
average  daily  quantity  would  be  1,230 
Dth  and  that  annual  quantities  would  be 
448.950  Dth.  It  is  further  stated  that 
service  under  §  284.223(a)  commenced 
July  6, 1988,  as  reported  in  Docket  No. 
ST88-4812.  Tennessee  indicates  that  the 
service  would  have  a  term  of  two  years 
and  continue  on  a  monthly  basis 
thereafter.  Tennessee  proposes  to 
charge  Citizens  a  rate  of  pursuant  to 
Tennessee's  currently  effective  Rate 
Schedule  IT.  No  new  facilities  are 
proposed  herein. 

Comment  date:  September  18, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

7.  United  Gas  Pipeline  Company 

Docket  No.  CP88-632-0001 
August  2, 1988. 

Take  notice  that  on  July  27, 1988, 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251. 
filed  in  Docket  No.  CP88-609-000  a 
request  pursuant  to  §  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorizaton  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  natural 
gas  for  American  Cyanamid  Company 
(American  Cyanamid).  United  explains 
that  service  commenced  July  1, 1988, 
under  §  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-4771.  United  explains  that  the 
peak  day  quantity  would  be  12,360 
dekatherms,  the  average  daily  quantity 
would  be  12,360  dekatherms,  and  that 
the  annual  quantity  would  be  4.511,400 
dekatherms.  United  explains  that  it 
would  receive  natural  gas  for  American 
Cyanamid's  account  at  points  of  receipt 
in  the  states  of  Texas  and  Lousiana. 
United  states  that  it  would  redeliver  the 
gas  for  American  Cyanamid's  account  at 
an  existing  interconnection  between 
United  and  American  Cyanamid  in 
Santa  Rosa  County,  Florida. 

Comment  date:  September  16, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

8.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP81-296-015) 
August  2. 1988. 

Take  notice  that  on  July  18, 1988, 
Tennessee  Gas  Pipeline  Company 
(Applicant),  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP81- 
296-015  an  application  to  amend  the 


certificate  issued  in  Docket  No.  CP81- 
296-000.  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  seeking  authorization 
(1)  to  dehver  3,000  Dth  per  day  of 
Boundary  gas  to  Ccmnecticut  Light  & 
Power's  Norwalk  delivery  point  in  lieu 
of  the  existing  Wallingford  delivery 
point  and  (2)  to  replace  0.84  miles  of 
4*  pipeline  lateral  with  10*  pipeline  and 
appropriate  measurement  facilities 
necessary  to  effect  these  increased 
deliveries  to  the  Norwalk  delivery  point. 
Tennessee  further  requests  that  the 
costs  of  these  pipelines  and  metering 
facilities  be  rolled  in  with  the 
incremental  cost  of  the  Boundary 
facilities.  Applicant  estimates  the  total 
cost  of  this  pipeline  replacement  project 
to  be  $1,502,000. 

Comment  date:  August  23. 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

9.  Black  Marlin  Rpeline  Company 

[Docket  No.  CP88-598-000) 
August  1, 1988. 

Take  notice  that  on  July  21. 1988, 
Black  Marlin  Pipeline  Company  (Black 
Marlin),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP88- 
598-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
authrorization  to  provide  an 
interruptible  transportation  service  of 
natural  gas  for  Shell  Offshore  Inc.  (SOI) 
and/or  Shell  Gas  Trading  Company 
(Shell),  under  a  new  Rate  Schedule  T-4, 
from  the  High  Island  Area  of  Offshore 
Texas,  to  points  of  delivery  near  Texas 
City,  Galveston  County,  Texas,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Black  Marlin  proposes  the 
interruptible  transportation  of  up  to 
150,000  Mcf  of  gas  per  day  that  is 
produced  by  Shell  from  the  offshore 
area  of  Texas.  High  Island  (HI)  Blocks 
135, 136, 160  and  161  comprising  the  Den 
Field  and  HI  Blocks  A-6/201  comprising 
the  Glenda  Field.  It  is  stated  that  Shell 
will  deliver  to  Black  Marlin's  offshore 
pipelines,  at  existing  receipt  points 
located  at  or  near  SOI's  platforms  in  HI 
Block  A-6  and  HI  Block  136,  gas  that  is 
produced  from  the  Glenda  Field  and  the 
Den  Field,  respectively.  Black  Marlin 
will  transport  the  gas  onshore  for 
redelivery  at  existing  interconnections, 
located  near  the  terminus  of  Black 
Marlin's  pipeline  system  at  Texas  City, 
Galveston  County,  Texas,  with  Houston 
Pipeline  Company  (HPL),  Amoco  Gas 
Company  (Amoco)  and  Union  Carbide 
Corporation  (Union  Carbide).  Volumes 
of  gas  delivered  to  HPL  will  be 
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transported  by  HPL  under  section  311  of 
the  Natural  G«s  Policy  Act. 

It  is  stated,  that  pursuant  to  a 
precedent  agreement  dated  June  24, 
1988,  with  Shell  Black  Martin  proposes 
to  transport  the  gas  for  a  two  year 
period  commencing  on  the  date  of  initial 
deliveries  and  continuing  thereafter 
unless  terminated  by  either  party  of  30 
days  of  prior  written  notice. 

Black  Marlin  proposes  to  charge  Shell 
5  cents  *  per  Mcf  of  gas  transported 
pursuant  to  a  new  Rate  Schedule  T-4, 
that  Black  Marlin  states  will  be  filed 
within  30  days  subsequent  to  the 
issuance  of  the  certificate  requested  in 
the  subject  docket 

Comment  date:  August  22. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
niing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washingotn,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commissioa's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385^14) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  farther  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  o«vn  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  forther  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


'  S  cent  rate  wm  approved  by  the  Coaunission  in 
Docket  No.  RPm-eMBS.  imued  Augutt  27, 1962. 


unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Ally  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intevene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheil, 
Acting  Secretary. 

(FR  Doc.  88-17824  Filed  8-5-88:  a-45  am] 
BIUJNO  cooc  s/ir-oi-M 


[Docket  Na  QP87-S7-000] 

Burfc  Royalty  Co.  v.  TmnMifM  Gas  Co..; 
Complaint 

August  4, 1988. 

On  June  11. 1987.  Buric  Royalty 
Company  (Burk)  filed  a  complaint 
pursuant  to  18  CFR  271.1105(d)(3)  and 
Rule  206  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure.  18  CFR 
385.206.  Burk  requests  that  the 
Production-Related  Costs  Board  (Board) 
find  that  Trunkline  Gas  Company 
(Trunkline)  is  in  violation  of  18  CFR 
271.1104  by  refusing  to  reimburse  Burk 
for  production-related  costs  incurred 
between  August.  1980  through  February, 
1988. 

Burk  states  that  by  invoice  dated 
April  28, 1987,  Trunkline  was  billed  for 
production-related  costs  due  imder  a 
contract  dated  January  26, 1949. 
covering  the  Poole  "B"  Well  No.  1  in 
Colorado  County.  Texas.  Burk  claims 
that  Trunkline  responded  to  the  invoice 
by  stating  that  production-related  costs 
are  prospective  only,  from  May  1, 1987, 
and  Biu-k  was  precluded  from 
collections  between  August,  1960 
through  February,  1986  because  the 
invoice  was  dated  after  December  31, 
1984. 

Burk  asserts  that  the  issue  in  this  case 
is  whether  18  CFR  271.1104  bars  Burk 
from  collecting  production-related  costs 
incurred  prior  to  May,  1987.  because  it 
did  not  submit  an  invoice  to  Tnmkline 
until  after  1984.  Burk  believes  that  the 
Commission  did  not  intend  for  its 


regulations  to  operate  in  the  manner 
asserted  by  Trunkline.  but  was  merely 
one  recovery  mechanism  to  avoid  a  huge 
lump  sum  payment  by  pipelines. 

Biu-k  requests  that  the  Board  issue  an 
order  finding  Trunkline  in  violation  of  18 
CFR  271.1104  for  failure  to  pay  Burk  for 
production-related  costs  incurred  for  the 
period  prior  to  May  1. 1987.  In  the 
alternative,  Burk  requests  a  waiver,  if 
one  is  required,  of  the  time  frame  for 
requesting  collection  of  production- 
related  costs  incurred  prior  to  May  1. 
1987. 

Under  Rules  206(b)  and  213(a).  18  CFR 
385.206(b)  and  385.213(a],  Trunkline 
must  file  an  answer  to  Burk's  complaint 
with  the  Commission  unless  otherwise 
ordered  by  the  Commission.  Under  Rule 
213(e),  18  CFR  385.213(e),  any  person 
failing  to  answer  a  complaint  may  be 
considered  in  default  and  all  relevant 
facts  stated  in  such  complaint  may  be 
deemed  admitted.  Trunkline  shall  file  its 
answer  with  the  Commission  not  later 
than  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214, 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  filed 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fihng  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D.  CashclL 
Acting  Secretary. 
[FR  Doc.  88-178S7  Filed  &-«-88:  8:45  am] 

SHJUNQ  CODE  e717-01-M 


(DodMt  No.  GPS7-56-000] 

Burfc  Royalty  Co.  v.  Texas  Eastern 
Transmission  Corp.,  Complaint 

August  4. 1988. 

On  June  11, 1987.  Burk  Royalty 
Company  (Biu'k)  filed  a  complaint 
pursuant  to  18  CFR  271.1105(d)(3)  and 
Rule  206  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure.  18  CFR 
385.206.  Bulk  requests  that  the 
Production-Related  Costs  Board  (Board) 
find  that  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  is  in 
violation  of  18  CFR  271.1104  by  refusing 
to  reimburse  Burk  for  production-related 
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costs  incurred  between  August,  1980 
throu^  December.  198S. 

Burk  states  that  by  invoice  dated 
April  28. 1987.  Texas  Eastern  was  billed 
for  production-related  costs  due  under  a 
contract  dated  February  4, 1959, 
covering  the  F.S.  Browder  Well  No.  1  in 
San  Jacinto  County,  Texas.  Burk  claims 
that  Texas  Eastern  responded  to  the 
invoice  by  stating  that  Burk  was 
ineligible  for  such  production-related 
costs  because  Burk  failed  to  notify 
Texas  Eastern  of  its  claim  within  a 
reasonable  time  period  that  would 
permit  retroactive  collection. 

Burk  asserts  that  the  issue  in  this  case 
is  whether  18  CFR  271.1104  bars  Burk 
from  collecting  production-related  costs 
incurred  after  July.  1980.  because  it  did 
not  submit  an  invoice  to  Texas  Eastern 
until  after  1984.  Burk  believes  that  the 
Commission  did  not  intend  for  its 
regulations  to  operate  in  the  manner 
asserted  by  Texas  Eastern,  but  was 
merely  one  recovery  mechanism  to 
avoid  a  huge  lump  sum  payment  by 
pipelines. 

Burk  requests  that  the  Board  issue  an 
order  finding  Texas  Eastern  in  violation 
of  18  CFR  271.1104  for  failure  to  pay 
Burk  for  production-related  costs 
incurred  between  August,  1980  and 
December.  1985.  In  the  alternative,  Burk 
requests  a  waiver,  if  one  is  required,  of 
the  time  frame  for  requesting  collection 
of  production-related  costs  incurred  for 
the  period  August.  1980  through 
December,  1985. 

Under  Rules  206(b)  and  213(a),  18  CFR 
385.206(b)  and  385.213(a].  Texas  Eastern 
must  file  an  answer  to  Burk's  complaint 
with  the  Commission  unless  otherwise 
ordered  by  the  Commission.  Under  Rule 
213(e),  18  CFR  385.213(e).  any  person 
failing  to  answer  a  complaint  may  be 
considered  in  default,  and  all  relevant 
facts  stated  in  such  complaint  may  be 
deemed  admitted.  Texas  Eastern  shall 
flle  its  answer  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  notice  in  the  Federal  Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214, 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  filed 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  Rling  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

LobD.CashsU. 

Acting  Secretary. 

|FR  Doc.  88-17058  Filed  8-&-88:  8:45  am] 

BauMQ  CODE  nn-9%-m 

[Docket  No.  GP8S-2S-0001 

Cobra  Oil  &  Gas  Corp.  v.  Texas 
Eastern  Transmission  Corp4 
Complaint 

August  4. 1968. 

On  July  5, 1988,  Cobra  Oil  &  Gas 
Corporation  (Cobra)  filed  a  complaint 
pursuant  to  18  CFR  271.1105(d)(3){ii)  and 
Rule  206  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure,  18  CFR 
385.206.  Cobra  requests  that  the 
Production-Related  Costs  Board  (Board) 
fmd  that  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  is  in 
violation  of  18  CFR  271.1104  by  refusing 
to  reimburse  Cobra  for  production- 
related  costs. 

Cobra  states  that  by  invoice  dated 
July  13, 1987.  Texas  Eastern  was  billed 
$26,700.66  for  production-related  costs 
due  under  a  contract  dated  September 
15. 1982.  covering  the  H.  Robinson  No.  1 
well  in  Claiborne  Parish.  I^uisiana. 
Cobra  claims  that  Texas  Eastern 
responded  to  the  invoices  by  stating  that 
the  bills  were  furnished  beyond  the  time 
period  prescribed  in  the  regulations. 

Cobra  asserts  that  the  issue  in  this 
case  is  whether  18  CFR  271.1104  bars  it 
from  collecting  production-related  costs 
invoiced  after  December  31. 1984.  Cobra 
believes  that  the  Commission  did  not 
intend  for  its  regulations  to  operate  in 
the  manner  asserted  by  Texas  Eastern 
but  was  merely  one  recovery 
mechanism  to  avoid  a  huge  lump  sum 
payment  by  pipelines. 

Cobra  requests  that  the  Board  issue 
an  order  finding  Texas  Eastern  in 
violation  of  18  CFR  271.1104  for  failure 
to  pay  Cobra  $26,700.66  in  production- 

rplofoQ  costs 

Under  Rules  206(b)  and  213(a).  18  CFR 
385.206(b)  and  385.213(a),  Texas  Eastern 
must  file  an  answer  to  Cobra's 
complaint  with  the  Commission  unless 
otherwise  ordered  by  the  Commission. 
Under  Rule  213(e),  18  CFR  385.213(e). 
any  person  failing  to  answer  a 
complaint  may  be  considered  in  default, 
and  all  relevant  facts  stated  in  such 
complaint  may  be  deemed  admitted. 
Texas  Eastern  shall  Rle  its  answer  with 
the  Commission  not  later  than  15  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 


a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214, 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  filed 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fiUng  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CaahdO. 
Acting  Secretary. 
(PR  Doa  88-17850  Filed  8-^-88;  8:45  am] 

BHUHO  CODE  •7t7-»l-« 


[Docket  Ha.  GSP8e-23-000] 


Cot>ra  Oil  &  Gas  Corp. 
Co.;  Complaint 


V.  ANR  Pipeline 


August  4. 1988. 

On  June  10. 1988,  Cobra  Oil  &  Gas 
Corporation  (Cobra)  filed  a  complaint 
pursuant  to  18  CFR  271.1105(d)(3)  and 
Rule  206  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure,  18  CF'R 
385.206.  Cobra  requests  that  the 
Production-Related  Costs  Board  (Board) 
Rnd  that  ANR  Pipeline  Company  (ANR) 
is  in  violation  of  18  CFR  271.1104  by 
refusing  to  reimburse  Cobra  for 
production-related  costs. 

Cobra  states  that  ANR  was  billed 
$63,864.69  for  production-related  costs 
due  under  contracts  dated  December  21, 

1978.  April  24. 1979,  and  November  2, 

1979.  Cobra  claims  that  ANR  responded 
to  the  invoices  by  stating  that  the  bills 
were  furnished  beyond  die  time  period 
prescribed  in  die  regidations. 

Cobra  asserts  that  the  issue  in  this 
case  is  whether  18  CFR  271.1104  bars 
Cobra  from  collecting  production-related 
costs  invoiced  after  December  31, 1984. 
Cobra  believes  that  the  Commission  did 
not  intend  for  its  regulations  to  operate 
in  the  manner  asserted  by  ANR  but  was 
merely  one  recovery  mechanism  to 
avoid  a  huge  lump  sum  payment  by 
pipelines. 

Cobra  requests  that  the  Board  issue 
an  order  finding  ANR  in  violation  of  18 
CFR  271.1104  for  failure  to  pay  Cobra 
$63,864.69  in  production-related  costs. 

Under  Rules  206(b)  and  213(a),  18  CFR 
385J»e(b)  and  385.213(a).  ANR  must  file 
an  answer  to  Cobra's  complaint  with  tlie 
Commission  unless  otherwise  ordered 
by  the  Commission.  Under  Rule  213(e). 
18  CFR  385.213(e),  any  person  failing  to 
answer  a  complaint  may  be  considered 
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in  default,  and  all  relevant  facts  stated 
in  such  complaint  may  be  deemed 
admitted.  ANR  shall  file  its  answer  with 
the  Commission  not  later  than  15  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  flle  a  protest  or 
a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214. 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  filed 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  talcen,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  Hling  are 
on  flle  with  the  Commission  and  are 
available  for  public  inspection. 
Loi*D.CadMll. 
A  cling  Secretary. 
|FR  Doc  8»-178eO  Piled  8-5-«8;  8:45  am) 

BIUJNQ  COOK  STir-OI-M 

(Docket  Mo.  EftS«-531-«00i 

CommonweaWi  Edison  Co.  of  Indiana, 
Inc^  Submittal 

August  3. 1968. 

Talce  notice  that  on  July  25. 1968.  a 
Consent  Settlement  Agreement  executed 
by  the  Commission  Trial  Staff  (Staff) 
Commonwealth  Edison  Company  of 
Indiana,  Inc.  (formerly  Chicago  District 
Generating  Corporation  and  hereafter 
referred  to  as  "Chicago  District"),  and 
Commonwealth  Edison  Company 
("Edison")  was  flled  with  the 
Commission.  The  Consent  Settlement 
Agreement  provides  for  a  decrease  in 
rates  under  the  Electric  Service 
Agreement  (dated  July  1. 1941.  as 
amended)  and  the  Transmission  Service 
Agreement  (dated  May  1, 1958.  as 
amended)  between  Chicago  District  and 
Edison. 

The  signatories  request  an  effective 
date  of  January  1, 1988. 

Copies  of  this  fliing  were  served  upon 
Chicago  District  and  Edison. 

Any  person  desiring  to  be  heard 
regarding  said  submittal  should  flle 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20428.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  commenU  should 
be  Bled  on  or  before  September  2. 1988. 
All  signatories  to  the  Consent 
Settlement  Agreement  may  flle  reply 
comments  on  or  before  September  21. 


1988.  Comments  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  entities  who  flle 
comments  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  flle  a  motion  to  intervene.  A  copy 
of  the  Consent  Settlement  Agreement  is 
published  with  this  notice. 
LotoD.CaaheU. 
Acting  Secretary. 

(FR  Doc  88-17866  Filed  8-«-88;  8:45  am] 
MUJNO  cooc  cru-oi-M 

[Docket  Na  QP88-«-000] 

El  Ran,  Inc.  v.  Transwestem  PlpaWne 
Co^  Complaint 

August  4. 196& 

On  November  23. 1987.  El  Ran.  Inc  (El 
Ran)  flled  a  complaint  pursuant  to  18 
CFR  271.1105(d)(3)  and  Rule  206  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  of 
Practice  and  Procedure.  18  CFR  385.206. 
El  Ran  requests  that  the  Production- 
Related  Costs  Board  (Board)  flnd  that 
Transwestem  Pipeline  Company 
(Transwestem)  is  in  violation  of  18  CFR 
271.1104  by  refusing  to  reimburse  El  Ran 
for  production-related  costs  incurred 
between  August.  1980  through 
December,  1985. 

El  Ran  states  that  by  invoices  dated 
September  21,  22.  and  30. 1987. 
Transwestem  was  billed  $40,023.12  for 
production-related  costs  due  luider 
seven  contracts.  El  Ran  claims  that 
Transwestem  responded  to  the  invoice 
by  stating  that  the  bills  were  furnished 
beyond  the  time  period  prescribed  in  the 
regulations. 

El  Ran  asserts  that  the  issue  in  this 
case  is  whether  18  CFR  271.1104  bars  El 
Ran  from  collecting  production-related 
costs  invoiced  after  December  31. 1984. 
It  believes  that  the  Commission  did  not 
intend  for  its  regulations  to  operate  in 
the  manner  asserted  by  Transwestem 
but  was  merely  one  recovery 
mechanism  to  avoid  a  huge  lump  sum 
payment  by  pipelines. 

El  Ran  requests  that  the  Board  issue 
an  order  flnding  Transwestem  in 
violation  of  18  CFR  271.1104  for  failure 
to  pay  El  Ran  $40,023.12  in  production- 
related  costs. 

Under  Rules  206(b)  and  213(a).  18  CFR 
385.20e(b)  and  385Jn3(a).  Transwestem 
must  flle  an  answer  to  El  Ran's 
complaint  with  the  Commission  unless 
otherwise  ordered  by  the  Commission. 
Under  Rule  213(e).  18  CFR  385.213(e). 
any  person  failing  to  answer  a 
complabit  may  be  considered  in  default, 
and  all  relevant  facts  stated  in  such 
complaint  may  be  deemed  admitted. 


Transwestem  shall  flle  its  answer  with 
the  Commission  not  later  than  15  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fliing  should  flle  a  protest  or 
a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214, 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  flled 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Regbter. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fliing  are 
on  file  with  the  Conmiission  and  are 
available  for  public  inspection. 
LobD.CMhdL 
Acting  Secretary. 

[FR  Doc.  88-17881  Piled  8-5-88:  8:45  am) 
■auNO  cooc  t7i7-ev«i 


[Docket  Noa.  RPM-165-002  and  TQ8S-2-4- 
001] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  in  Rates  and  Tariff 


August  3. 1988. 

Take  notice  that  on  July  27, 1988. 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Street. 
Canton,  Massachusetts  02021,  tendered 
for  fliing  with  the  Commission  the 
following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  containing  changes  in  rates  and 
tariff  provisions  for  effectiveness  on  the 
dates  shown  below: 


n<MMd  tanff  shaot 

Pfopceed 
•Hacttvedata 

SubsWula       Fourth       SubsMuie 

Jan.  15. 1M8. 

T«Mnty-F1rat  Revised  SlwM  Ho. 
7 

Second   OubeSMe   Sevwtih   Re- 

Jen.  15.1988. 

viMO  Snsd  No.  7— A. 

SubeWuH  FWh  SubeWute  Twenty- 

Apr.  1.  1968. 

gubaWun  Stdh  SubeWule  Twenty 

May  1.  1968. 

Rrsi  Rewtaod  Sheet  Na  7. 

SubsMute     Savenei     SubeSMe 

June  1.  1968. 

7 

TMrd  OMtelMe  Second  Revteed 

June  1.  1986. 

Sheet  Naae. 

Fouf«t  flubsmute  Fourth  Revteed 

June  1.  1988. 

Sheet  Na  70. 

Fourth  SubeMute  Second  Revtaed 

June  1.  1968. 

Sheet  Na75-A. 

ThM  Rwiteed  Sheet  Na  76 

Junel.  1968. 

FNlh    SubMMe    FM    ReMsed 

June  1.1988. 

Sheet  Ma  82. 

Second  SubeSMe  Origlnel  Sheet 

June  1. 1988. 

Naa^A 
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Sutettute       Eighth       Substitule 
TtMenly-Hrsi  Revised  Sheet  Ho. 


effediv*  dile 


July  1.  1988 


According  to  Granite  State,  the 
revised  tariff  sheets  are  filed:  (1)  To 
comply  with  a  letter  order  of  the 
Commission  issued  )ime  30. 1988  in 
Docket  Nos.  RP88-185-000  and  TQ8»-1- 
4-000  which  required  certain  chanages 
in  the  revised  purchased  gas  cost 
adjustment  procedures  filed  in  the 
foregoing  dockets  on  May  5, 1968  to 
comply  with  the  provisions  of  Order 
Nos.  483  and  483-A  (2)  to  revise  the 
method  of  calculating  the 
Transportation  Cost  Adjustment  in  the 
sales  rates  by  annualizing  the  costs  of 
the  underlying  transporter's  rates 
instead  of  on  an  estimated  quarterly 
basis  as  Granite  State  had  proposed  in 
Docket  No.  RP88-165-0G0  in  connection 
with  the  revisions  in  its  purchased  gas 
cost  adjustment  procedures:  (3)  to  reflect 
a  correction  in  the  Transportation  Cost 
Adjustment  due  to  an  error  in  reflecting 
the  cost  of  an  underlying  transporter's 
rate  in  the  sales  rates  b^inning  January 
IS,  1968;  and  (4)  a  revision  in  the 
quarterly  piut:hased  gas  cost 
adjustment  for  effectiveness  on  July  1, 
1988,  to  reflect  the  appropriate 
annualized  Transportation  Cost 
Adjustment  in  the  sales  rates  required 
by  the  letter  order  of  the  Director  of 
Pipeline  and  Producer  Regulation,  dated 
June  23. 1988,  in  Docket  No.  1X^8-2-4- 
000.  The  quarterly  purchased  gas  cost 
adjustment  also  reflects  revised 
estimates  of  purchased  gas  costs  and 
sales. 

Granite  State  further  states  that 
copies  of  its  filing  were  served  upon  its 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities.  Ina,  and  the 
regulatory  commissions  of  the  States  of 
Maine.  Massachusetts,  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  In  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  10, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prtx»eding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspectioa 

Lois  D.  Caskall. 

Acting  Secretary. 

[FR  Doc.  88-17841  Filed  8-5-88;  8:45  am) 

aiULMO  COOC  f717-01-M 


[DockM  No.  GPS7-52-000] 

Murchtoon  Trust  v.  Transcontinefrtal 
Qm  Pipe  Line  Corp^  Complaint 

August  4,  i9ea 

On  May  21, 1987,  Murchison  Trust 
(Murchison)  filed  a  complaint  pursuant 
to  18  CFR  271.110S(dK3)  and  Rule  206  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  of 
Practice  and  Procedure,  18  CFR  385.206. 
Murchison  requests  that  the  Production- 
Related  Costs  Board  (Board)  find  that 
Transcontinental  Gas  Pipe  line 
Corporation  (Tfansco)  is  in  violation  of 
18  CFR  271.1104  by  refusing  to  reimburse 
Murchison  for  $107,258.29  in  production- 
related  costs  incurred  between  July  25. 
1980  throu^  March  7. 1983  (retroactive 
period). 

Murchison  states  that  by  invoice 
dated  Ivlarch  5, 1987,  Transco  was  billed 
$107,256.29  in  production-related  costs 
due  under  two  contracts  dated  February 
22, 1979  and  January  3, 1980, 
respectively.  These  sales  cover  the 
Hubberd  wells  in  Liz  Field.  Webb 
County,  Texas  and  the  S.  J.  Martin  wells 
in  Moritas  Creek  Field.  Webb  County, 
Texas.  Murchison  claims  that  Transco 
responded  to  the  invoice  by  stating  that 
Murchison  was  precluded  from  making 
retroactive  collections  because  the 
invoice  was  dated  after  December  31. 
1964. 

Murchison  asserts  that  the  issue  in 
this  case  is  whether  18  CFR  271.1104 
bars  Murchison  from  collecting 
production-related  costs  incurred  prior 
to  March  7, 1983,  because  it  did  not 
submit  an  invoice  to  Transco  until  after 
1984.  It  believes  that  the  Commission 
did  not  intend  for  its  regulations  to 
operate  in  the  manner  asserted  by 
Transco,  but  was  merely  one  recovery 
mechanism  to  avoid  a  huge  lump  stun 
payment  by  pipelines. 

Murchison  requests  that  the  Board 
issue  an  order  finding  Transco  in 
violation  of  18  CFR  271.1104  for  failure 
to  pay  Murchison  $107,259.29  in 
production-related  costs.  In  the 
alternative,  Murchison  requests  a 
waiver,  if  one  is  required,  of  the  time 
frame  for  requesting  collection  of 
production-related  costs  incurred  prior 
to  March  7, 1983. 

Under  Rules  206(b)  and  213(a).  18  CFR 
385.206(b)  and  385.213(a).  Transco  must 


file  an  answer  to  Murchison's  complaint 
with  Commission  unless  otherwise 
ordered  by  the  Commission.  Under  Rule 
213(e),  18  CFR  38S.213(e).  any  person 
failing  to  answer  a  complaint  may  be 
considered  in  default,  and  all  relevant 
facts  stated  in  such  complaint  may  be 
deemed  admitted.  Transco  shall  file  its 
answer  with  the  Commission  not  later 
than  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214, 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  filed 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  die 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CaslieU, 
Acting  Secretary. 
[PR  Doc.  88-17862  Filed  8-5-88: 8:45  am] 

BtLUNQ  COOC  S717-01-M 


[Docfcel  Na  GP8S-S-000] 

Newman  Brothers  DrWIng  Co.  v. 
Wliliston  Basin  Interstate  Pipeline  Co.; 
Complaint 

August  4, 1988. 

On  November  16, 1987,  Newman 
Brothers  Drilling  Company  (Newman) 
filed  a  complaint  pursuant  to  18  CFR 
271.1105(d)(3)  and  Rule  206  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  of 
Practice  and  Procedure,  18  CFR  385.206. 
Newman  requests  that  the  Production- 
Related  Costs  Board  (Board)  find  that 
Wliliston  Basin  Interstate  Pipeline 
Company  (Williston)  is  in  violation  of  18 
CFR  271.1104  by  refining  to  reimburse 
Newman  for  production-related  costs 
incurred  between  July.  1980  through 
October,  1986. 

Newman  states  that  by  invoice  dated 
January  8, 1987,  Williston  was  billed 
$36,649.41  for  production-related  costs 
due  under  a  contract  dated  May  7, 1967, 
covering  the  Federal  #1-14  well  in  Big 
Horn  County.  Wyoming.  Newman 
claims  that  Williston  responded  to  the 
invoice  by  stating  that  it  has  a  company 
policy  not  to  pay  production-related 
costs  even  though  contract  authorization 
exists  and  the  Commission  regulations 
allow  the  collection  of  such  costs. 
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Newman  asserts  that  the  issue  of  this 
complaint  is  whether  Williston  has  an 
obligation  to  perfonn  under  Commission 
Order  No.  94-A. 

Newman  requests  that  the  Board  issue 
an  order  finding  Williston  in  violation  of 
18  CFR  S  271.1104  for  failure  to  pay 
Newman  $36,649.41  in  production- 
related  costs. 

Under  Rules  206(b)  and  213(a).  18  CFR 
385.206(b)  and  385.213(a).  Williston  must 
file  an  answer  to  Newman's  complaint 
with  the  Commission  unless  otherwise 
ordered  by  the  Commission.  Under  Rule 
213(e),  18  CFR  385.213(e),  any  person 
failing  to  answer  a  complaint  may  be 
considered  in  default,  and  all  relevant 
facts  stated  in  such  complaint  may  be 
deemed  admitted.  Williston  shall  file  its 
answer  with  the  Commission  not  later 
than  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  protest  or 
a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
OC  20426,  in  accordance  with  Rules  211 
and  214. 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  filed 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lou  D.  Casliell, 
Acting  Secretary. 

(PR  Doc.  88-17863  Filed  8-5-88;  8:45  amj 
BtLUNG  COOE  mr-oi-M 

(Docket  No.  CIS5-513-009] 

Tenngasco  Qm  Supply  Co.  et  al.  v. 
Southland  Royalty  Co.  et  al.  Proposea 
Stipulation  and  Agreement  hi  Partial 
Settlement  of  Proceedinga 

Issued:  August  3, 1968. 

Take  notice  that  on  July  15, 1988, 
Chevron  U.S.A.  Inc.,  Enforcement  Staff 
of  the  Federal  Energy  Regulatory 
Commission,  Southern  California  Gas 
Company,  Pacific  Gas  and  Electric 
Company.  Southwest  Gas  Corporation, 
and  Southern  Union  Gas  Company 
(hereinafter  the  "Sponsoring  Parties") 
filed  with  the  Commission  an  offer  of 
settlement  and  a  Stipulation  and 
Agreement  (Stipulation)  in  partial 
settlement  of  proceedings  in  the  above- 
captioned  docket. 

This  proceeding  was  initiated  by  a 
complaint  filed  June  18, 1985,. by  HT 
Gathering  Company.  Tenngasco  Gas 


Supply  Company.  Houston  Natural  Gas 
Corporation,  and  Intratex  Gas  Company 
(HT  et  al.).  The  complainants  alleged 
that  some  or  all  of  the  gas  sold  in  ~. 
intrastate  commerce  by  Gulf  Oil 
Corporation  (Gulf)  and/or  Warren 
Petroleum  Company  (Warren),  a 
division  of  Gulf,  to  HT  Gathering  from 
the  Waddell  Ranch.  Crane  County. 
Texas  may  have  been  dedicated  to  El 
Paso  Natural  Gas  Company  (El  Paso)  in 
interstate  commerce.  On  July  1. 1965. 
Chevron  U.S.A.  Inc.  merged  with  Gulf 
Oil  Corporation,  with  the  resulting 
corporate  entity  being  Chevron  U.S.A. 
Inc.  (Chevron).  The  Sponsoring  Parties 
have  negotiated  a  settlement  which 
resolves  all  issues  in  the  captioned 
proceeding  with  respect  to  Gulf/ 
Warren-Chevron  as  to  the  gas  produced 
from  the  Waddell  lease  acreage. 
Additionally,  the  Stipulation  resolves 
and  settles  issues  not  involved  in 
Docket  No.  CI85-513-000  concerning 
certain  other  acreage  (non-term  lease 
acreage)  as  set  forth  in  the  Stipulation. 

The  Stipulation  resolves  all  claims 
which  were  or  could  be  raised  in  the 
captioned  docket  against  the  Sponsoring 
Parties  with  respect  to  the  Waddell 
lease  acreage  and  the  non-term  lease 
acreage,  including  issues  relating  to  the 
production,  gathering,  processing, 
treating,  conditioning,  purchase,  sale, 
resale,  transfer,  delivery  and/or 
exchange,  accounting,  and  allocation  of 
the  subject  gas  due  to  the  activities 
described  in  the  Stipulation. 

According  to  the  Stipulation,  Chevron 
shall  make  refunds  to  El  Paso  for 
distribution  to  both  its  jurisdictional  and 
non-jurisdictional  customers.  The 
Stipulation  delineates  how  certain  of  the 
Chevron  gas  will  be  made  available  to  el 
Paso  and  what  Chevron  gas  may  be  sold 
to  other  purchasers.  In  addition,  the 
Stipulation  includes  a  request  for 
certificate,  abandonment,  and  all  other 
authorizations  and  waivers  necessary  to 
implement  its  provisions,  including  but 
not  limited  to  authorizations  under  the 
Natural  Gas  Act  and  waiver  of  §§157.18 
and  157.23  et  seq.  of  the  Commission's 
regulations. 

Any  person  not  a  party  and  desiring 
to  be  heard  with  respect  to  the  offer  of 
settlement  should  file  a  petition  to 
intervene  on  or  before  August  29, 1988, 
with  the  Federal  Energy  Regulatory 
Commission.  825  Nor^  Capitol  Street. 
NE..  Washington.  DC  20426,  in 
accordance  with  section  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure. 

Comments  should  be  filed  with  the 
Secretary  of  the  Commission.  Initial 
comments  should  be  filed  on  or  before 


August  29, 1988,  and  reply  comments  on 
or  before' September  7, 1988. 
Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  88-17856  Filed  8-5-88;  8:45  am] 

BiLUNO  COOE  •717-01-M 

[Docket  No.  RP8«-164-«02] 

Weat  Texaa  Gas,  Inc;  FlNng 

August  2, 1968. 

Take  notice  that  on  July  25, 1988.  West 
Texas  Gas.  Inc.  (WTG)  filed  Second 
Revised  Sheet  No.  21e  to  Its  FERC  Gas 
Tarii^.  Original  Volume  No.  1,  to  be 
effective  July  25. 1988. 

WTG  states  that  this  filing  is 
submitted  in  accordance  with  the 
Commission's  Letter  Order  of  June  28, 
1988.  which  directed  WTG  to  revise  its 
May  3. 1988  filing  in  accordance  with 
Order  Nos.  483  and  483-A.  WTG  states 
that  specifically  it  was  directed  to  revise 
section  19.8  of  its  tariff  to  define  the 
"cumulative  adjustment"  as  the 
difference  between  the  current  weighted 
average  cost  of  gas  sold  and  the  base 
cost  of  gas  of  the  most  recent  base  tariff 
rate. 

WTG  requests  that  the  Commission 
waive  its  filing  fee  requirements  and 
refund  the  filing  fee  payment  of  $4,320. 
WTG  recognizes  that  it  cannot  claim  the 
economic  hardship  normally  required 
for  a  waiver  of  Conunission  fees; 
however.  WTG  believes  that  a  waiver  is 
appropriate  and  necessary  to  aviod  an 
inequitable  application  of  the 
Commission's  filing  fee  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NW.,  Washington. 
DC  20428.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  10, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  0.  Cashell, 

Acting  Secretary. 

(FRDoa  88-17842  Filed  8-5^48:  8:45  ami         i. 
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(Dockat  No.  RP|8-13»-«01  ] 

WIIHams  Natural  Gas  Co.;  Propoaed 
Changes  in  FERC  Gas  Tariff 

August  3. 1988. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  July  27, 1988 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tari^,  Original 
Volume  No.  1: 

Second  Revised  First  Revised  Sheet 

Nos.  74  and  75 
Second  Revised  Second  Revised  Sheet 

Nos.  78  and  79 

WNG  states  that  the  foregoing  tariff 
sheets  are  being  Hied  in  compliance 
with  the  Commission's  letter  order 
issued  July  1. 1988  in  Docket  No.  RP88- 
139-OOQ.  WNG  was  directed  to  file 
within  30  days  of  the  issuance  of  the 
letter  order  to  reflect  the  corrections 
enumerated  in  the  Appendix  to  the  letter 
order. 

WNG  states  that  Second  Revised  First 
Revised  Sheet  No.  74  is  being  filed  to 
change  Article  21.2  from  "Computation 
of  Cumulative  Rate  Adjustment"  to 
"Computation  of  Current  Rate 
Adjustment"  per  direction  Nos.  1  and  2 
of  the  Appendix  to  the  letter  order  and 
discussion  with  Commission  Staff. 
Second  Revised  First  Revised  Sheet  No. 
75  is  filed  to  amend  Article  21.22  to 
insert  "months  of  deferral  period"  in 
place  of  "billing  periods"  per  direction 
.  No.  3  of  the  Am>endix.  Second  Revised 
Second  Revised  Sheet  No.  78  is  filed  to 
amend  Article  21.33  to  explain  the 
methodology  used  to  price  storage 
inventory  per  direction  No.  4  of  the 
Appendix.  Second  Revised  Second 
Revised  Sheet  No.  79  is  filed  to  amend 
Article  21.4.  Para.  3,  to  reflect  a  refund 
trigger  of  1  cent  per  Mcf  instead  of  1 
cent  per  MMBTU  per  direction  No.  5  of 
the  Appendix. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  ia  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Proceduie.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  10. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashelt, 

Acting  Secretary. 

|FR  Doc.  88-17843  Filed  8-5-88;  8:45  am] 

BIUJNQ  COOE  6717mi-M 

[Docket  No.  GP87-49-000] 

Wintergreen  Energy  Corp.  v. 
Transcontinental  Gas  Pipe  Line  Corp.; 
Complaint 

August  4. 1986. 

On  May  13. 1987,  Wintergreen  Energy 
Corporation  (Wintergreen]  filed  a 
complaint  pursuant  to  18  CFR 
§  271.1105(d](3)  and  Rule  206  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  of 
Practice  and  Procedure,  18  CFR  385.206. 
Wintergreen  requests  that  the 
Production-Related  Costs  Board  (Board) 
find  that  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  is  in  violation  of 
18  CFR  271.1104  by  refusing  to  reimburse 
Wintergreen  for  $16,094.51  in 
production-related  costs  incurred 
between  July  25, 1980  through  March  7, 
1983  (retroactive  period). 

Wintergreen  states  that  by  invoice 
dated  February  20, 1987,  Transco  was 
billed  $16,094.51  in  production-related 
costs  due  under  a  contract  dated 
January  3. 1980,  covering  the  S.  J.  Martin 
wells  in  Moritas  Creek  Field,  Webb 
County.  Texas.  Wintergreen  claims  that 
Transco  responded  to  the  invoice  by 
stating  that  Wintergreen  was  precluded 
from  making  retroactive  collections 
because  the  invoice  was  dated  after 
December  31. 1984. 

Wintergreen  asserts  that  the  issue  in 
this  case  is  whether  18  CFR  271.1104 
bars  Wintergreen  from  collecting 
production-related  costs  incurred  prior 
to  March  7, 1983,  because  it  did  not 
submit  an  invoice  to  Transco  until  after 
1984.  Wintergreen  believes  that  the 
Commission  did  not  intend  for  its 
regulations  to  operate  in  the  manner 
asserted  by  Transco,  but  was  merely 
one  recovery  mechanism  to  avoid  a  huge 
lump  sum  payment  by  pipelines. 

Wintergreen  requests  mat  the  Board 
issue  an  order  finding  Transco  in 
violation  of  18  CFR  271.1104  for  failure 
to  pay  Wintergreen  $16,094.51  in 
production-related  costs.  In  the 
alternative,  Wintergreen  requests  a 
waiver,  if  one  is  required,  of  the  time 
frame  for  requesting  collection  of 
production-related  costs  incurred  prior 
to  March  7. 1983. 

Under  Rules  2Ub(b)  and  213(a),  18  CFR 
385.206(b)  and  385.213(a],  Transco  must 
file  an  answer  to  Wintergreen's 
complaint  with  the  Conunission  unless 


otherwise  ordered  by  the  Commission. 
Under  Rule  213(e).  18  CFR  385.213(e). 
any  person  failing  to  answer  a 
complaint  may  be  considered  in  default 
and  all  relevant  facts  stated  in  such 
complaint  may  be  deemed  admitted. 
Transco  shall  file  its  answer  with  the 
Commission  not  later  than  15  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE,  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214, 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  filed 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casliell. 
Acting  Secretary. 
(FR  Doc.  88-17864  Filed  8-5-88:  a-4S  am] 

BILLING  CODE  fTIT-OI-M 


[Docket  No.  GP87-5(M)00] 

Wintergreen  Energy  Corp.  v. 
Transcontinental  Gas  Pipe  Line  Corp.; 
Complaint 

August  4. 1988. 

On  May  13, 1987,  Wintergreen  Energy 
Corporation  (Wintergreen)  filed  a 
complaint  pursuant  to  18  CFR 
27l.ll(»(d)(3^  and  Rule  206  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  of 
Practice  and  Procedure,  18  CFR  385.20a 
Wintergreen  requests  that  the 
Production-Related  Costs  Board  (Board) 
find  that  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  is  in  violation  of 
18  CFR  271.1104  by  refusing  to  reimburse 
Wintergreen  for  $20,263.59  in 
production-related  costs  incurred 
between  July  25, 1980  through  March  7, 
1983  (retroactive  period). 

Wintergreen  states  that  by  invoice 
dated  March  5. 1987,  Transco  was  billed  - 
$20,263.59  in  production-related  costs 
due  under  a  contract  dated  February  22, 
1979,  covering  the  Hubl>erd  wells  in  Liz 
Field,  Webb  County.  Texas. 
Wintergreen  claims  that  Transco 
responded  to  the  invoice  by  stating  that 
Wintergreen  was  precluded  from 
retroactive  collections  because  the 
invoice  was  dated  after  December  31, 
1984. 
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Wintergreen  asserts  that  the  issue  in 
this  case  is  whether  18  CFR  271.1104 
bars  Wintergreen  from  collecting 
production-related  costs  incurred  prior 
to  March  7. 1983,  because  it  did  not 
submit  an  invoice  to  Transco  until  after 
1984.  Wintergreen  believes  that  the 
Commission  did  not  intend  for  its 
regulations  to  operate  in  the  manner 
asserted  by  Transco,  but  was  merely 
one  recovery  mechanism  to  avoid  a  huge 
lump  sum  payment  by  pipelines. 

Wintergreen  requests  that  the  Board 
issue  an  order  finding  Transco  in 
violation  of  18  CFR  271.1104  for  failure 
to  pay  Winter^ven  $20,263.59  in 
production-related  costs.  In  the 
alternative,  Wintergreen  requests  a 
waiver,  if  one  if  required,  of  the  time 
frame  for  requesting  collection  of 
production-related  costs  incurred  prior 
to  March  7, 1983. 

Under  Rules  206(b)  and  213(a).  18  CFR 
385.206(b)  and  385.213(a),  Transco  must 
file  an  answer  to  Wintergreen's 
complaint  with  the  Commission  unless 
otherwise  ordered  by  the  Commission. 
Under  Rule  213(e).  18  CFR  385.213(e). 
any  person  failing  to  answer  a 
compliant  may  be  considered  in  default; 
and  all  relevant  facts  stated  in  such 
complaint  may  be  deemed  admitted. 
Transco  shall  file  its  answer  with  the 
Commission  not  later  than  15  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  protest  or 
a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214. 18  CFR  385.211  and  385.214.  All 
such  protest  or  motions  should  be  filed 
not  later  than  15  days  after  pubUcation 
of  this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell 
Acting  Secretary. 

[FR  Doc.  88-17865  Filed  8-^-«8;  8:45  am] 
BaiitM  COM  crir-oi-* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-342&.3] 

AgwKy  Intormation  Collection 
ActivltiM  Under  0MB  Review 

AOENCV:  Environnental  Protection 
Agency  (EPA). 


action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  sag.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  is  available  to  the 
public  for  review  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden:  where  appropriate,  it  includes 
the  actual  data  collection  instnmient. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carla  Levesque  at  EPA.  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  SoHd  Waste  and  Emergency 
Response 

Title:  Uniform  Hazardous  Waste 
Manifest  for  Generators,  Transporters 
and  Disposal  Facilities.  (EPA  ICR 
#0801). 

AbstracL  All  shipments  of  hazardous 
waste  made  by  generators  of  greater 
than  100  kg/month  must  be 
accompanied  by  copies  of  the  Uniform 
Hazardous  Waste  Manifest  form.  Copies 
of  the  manifest  must  then  be  signed  and 
retained  by  all  transporters  and  the 
designated  disposal  facility.  The 
disposal  facility  must  also  check  the 
manifest  against  the  shipment  and  file  a 
discrepancy  report  if  necessary  and 
return  a  signed  copy  of  the  manifest  to 
the  generator. 

Burden  Statement-  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.2  to  2.0  hours 
for  generators,  6.7  hours  for  transporters, 
and  0.5  to  28.6  hours  for  disposal 
facilities  per  response.  This  estimate 
includes  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needied  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Owners  and  operators 
that  generate,  transport  or  dispose 
hazardous  waste  being  shipped  off  site. 

Estimated  No.  of  Respondents:  288,640 

Frequency  of  Collection:  One  per 
shipment 

Total  Estimated  Annual  Burden: 
Generators:  666,980;  Transporters: 
80,030;  Disposal  Facilities: 
164,830  x=  911,840  total. 

Send  comments  regarding  the  burden 
estimates,  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  these  burdens, 
to: 

Carla  Levesque,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223),  401  M  St.,  SW., 
Washington.  DC  2046 
and  . 


Marcus  Peacock,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place. 
NW.,  Washington,  DC  20503 
(Telephone  (202)  305-3084) 

OMB  Responses  to  Agency  FRA 
Clearance  Requests 

EPA  ICR#  1359;  RCRA  Financial 
Responsibility  Requirements  for 
Underground  Storage  Tanks;  was 
approved  07/15/88;  OMB#  2050-0066; 
expires:  07/31/91. 

EPA  ICR#  1356;  Pilot  Investigation  of 
Soil  Ingestion  (Amendment:  Follow-up); 
was  approved  07/13/88;  OMB#  2060- 
0029;  expires:  09/30/88. 

EPA  ICR#  0807:  RCRA  Closure  and 
Post  Closure  (Amendment — Delay  of 
Closure);  was  approved  07/15/88; 
OMB#  2050-0008:  expires  01/31/80. 

EPA  ICR#  1449;  Maricipa  County, 
Arizona  Federal  Implementation  Plan — 
Information  Requirements;  withdrawn  at 
Agency  request 

Date:  August  2, 1968. 
Odelia  FmiKe, 

Acting  Director.  Information  and  Regulatory 

Systems  Division. 

[FR  Doc.  88-17803  Filed  8-5-68:  8:45  am) 

BUUNO  CODE  MCfr-MMI 


[FRL  3425-1] 

EinerQency  PlennInQ  end  Community 
RIgM  to  Know;  Labet-Andereon, 
Incorporated;  Accese  to  Trede  Secret 
Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  authorized  Labat- 
Anderson,  Incorporated  of  Arlington, 
Virgina  for  access  to  trade  secret 
information  which  has  been  submitted 
to  EPA  pursuant  to  section  322  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986,  also  known 
as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1966  (SARA).  Specifically,  access  is 
with  regard  to  trade  secrecy  claims  by 
industry  under  sections  303,  311,  312, 
and  313  submittals. 
DATE:  Access  to  the  trade  secret 
information  submitted  to  EPA  will  occur 
nu  sooner  than  August  18, 1988. 
FOR  FURTHER  RIFORMATION  CONTACT 

Toy  Jover,  Preparedness  Staff.  Office  of 
Solid  Waste  and  Emergency  Response. 
WH-562A.  Envinmmraital  Protection 
Agency.  401  M  Street.  SW..  Washington. 
DC  20460  (202-382-2387). 
SUPPLEMENTARY  INFORMATION:  Under 
Title  III.  facilities  must  send  trade 
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secrecy  claims  regarding  their  Section 
303.  311,  312,  and  333  submittals  to  EPA. 

Under  contract  number  66-W8-0108, 
Labat-Anderson,  Incorporated,  will 
assist  the  Preparedness  Staff  (Office  of 
Solid  Waste  and  Emergency  Response) 
in  receiving  and  processing  the 
information  submitted  by  industry.  EPA 
has  determined  that  Labat-Anderson, 
Incorporated  will  require  access  to  trade 
secret  information,  and  in  so  doing. 
Labat-Anderson.  Incorporated  will 
follow  all  required  security  procedures. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  trade  secret  information 
under  the  aforementioned  Title  III 
sections  that  EPA  will  provide  Labat- 
Anderson  Incorporated  access  to  these 
trade  secret  materials.  Upon  termination 
of  their  contract,  or  prior  to  termination 
of  their  contract  at  EPA's  request,  Labat- 
Anderson,  Incorporated  will  return  all 
materials  to  EPA. 

Clearance  to  access  to  Title  III  trade 
secret  information  under  this  contract  is 
scheduled  to  expire  on  July  14. 1991. 
lames  L.  Makris. 

Director.  Preparedness  Staff.  Office  of  Solid 
Waste  and  Emergency  Response. 
|FR  Doc.  88-17804  Filed  8-5-88.  8:45  am) 
BiLUNG  CODE  6S60-S0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Senior  Performance  Review  Board 
Membership 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Listing  names  of  the  members  of 
the  Senior  Executive  Service 
Performance  Review  Board. 

date:  August  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  R.  Yachnik,  Programs  Division, 
Office  of  Personnel  and  Equal 
Opportunity,  500  C  Street,  SW.. 
Washington,  DC  20472. 

The  names  of  the  members  of  the 
FEMA  Senior  Executive  Service 
Performance  Review  Board  established 
pursuant  to  5  U.S.C.  4314  (c)  are: 

Members 

Frank  H.  Thomas. 

William  K.  Chipman, 

John  D.  Hwang. 

George  H.  Orrell, 

John  W.  McKay. 

Laura  A.  Buchbinder.  and 

John  R.  Curran,  Sr. 
George  W.  Watson. 
Acting  General  Counsel. 
(FR  Doc  88-17786  Filed  8-&-88:  8:45  am] 

WUMQ  CODE  671S-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

( GSA  Bulletin  FPMR  A-40,  Supp.  28] 

Changes  to  Federal  Travel  Regulations 

agency:  Federal  Supply  Service.  GSA. 
action:  Notice  of  changes  to  Federal 
Travel  Regulations  (FTR). 

SUMMARY:  The  General  Services 
Administration  (GSA)  has  issued  GSA 
Bulletin  FPMR  A-40.  Supplement  28, 
transmitting  changed  pages  to  amend 
the  Federal  Travel  Regulations  (FTR). 
FPMR  101-7,  to  increase  the  mileage 
rate  from  21  cents  to  22.5  cents  per  mile 
for  use  of  privately  owned  automobiles 
when  authorized  as  advantageous  to  the 
Government  and  to  incorporate  the 
provisions  of  an  amendment  to  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR) 
clarifying  the  policy  regarding  the 
authorized  use  of  Government  telephone 
systems  while  on  official  travel. 
EFFECTIVE  DATES: 

a.  The  increase  to  the  POV  mileage 
rate  for  automobiles  is  effective  for 
travel  performed  on  or  after  August  14. 
1988. 

b.  The  changes  in  Chapter  1,  Part  6, 
relating  to  the  policy  regarding 
authorized  use  of  Government  telephone 
systems  are  effective  January  4, 1988.  or 
upon  implementation  of  the  policies  in 
individual  agency  directives,  whichever 
is  later. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  F.  Price,  Jr.,  Travel  and 

Transportation  Regulations  Staff  (FBR). 

FTS  557-1256  or  Commercial  (703)  557- 

1256. 

SUPPLEMENTARY  INFORMATION:  GSA  has 

determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of,  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

Background  Information 

a.  The  Travel  Expense  Amendments 
Act  of  1975  (Pub.  L.  94-22.  May  19, 1975) 
authorizes  the  Administrator  of  General 
Services  to  issue  regulations  prescribing, 
within  statutory  limits,  mileage 


allowance  rates.  GSA  is  required  by  law 
to  periodically  investigate  the  cost  of 
operating  privately  owned  vehicles 
(automobiles,  airplanes,  and 
motorcycles)  to  employees  while  on 
official  travel  and  report  the  results  of 
these  investigations  to  the  Congress. 
GSA  reported  the  results  of  the 
November  1987  investigations  to  the 
Congress  indicating  that  the  governing 
regulations  would  be  revised  to  reflect 
an  increase  in  the  mileage  allowance  for 
use  of  privately  owned  automobiles. 
Necessary  adjustments  are  reflected  in 
this  change  to  the  FTR. 

b.  The  FIRMR  (41  CFR  201-38.007) 
was  amended  to  incorporate  several 
new  provisions  regarding  the  use  of 
Government  telephone  systems  and  to 
furnish  examples  of  permissible  official 
business  calls.  A  final  rule  (FIRMR 
Amendment  11)  was  published  in  the 
Federal  Register  on  November  4, 1987 
(52  FR  42292). 

Explanation  of  Changes 

a.  Paragraph  l-4.2a(2)  and  l-4.2c  (1) 
and  (2)  are  revised  to  reflect  an  increase 
in  the  mileage  rate  from  21  cents  per 
mile  to  22.5  cents  per  mile  for  use  of 
privately  owned  automobiles  when  such 
use  is  advantageous  to  the  Government. 

b.  Chapter  1,  Part  6  of  the  FTR  is 
amended  to  incorporate  the  recent 
policy  clarification  concerning  use  of 
Government  telephone  systems  while  on 
official  Government  travel. 
Authorization  or  approval  of  employees' 
use  of  Government  telephone  systems 
during  official  travel  is  totally 
dependent  upon  agency  directions 
implementing  FIRMR  Amendment  11  as 
required  by  41  CFR  201-38.007-6.  In 
addition,  several  editorial  and  clarifying 
changes  have  been  made  to  update 
provisions  in  Part  6  relating  to  the  use  of 
other  communication  services  while  on 
official  business. 

Accordingly,  the  FTR  are  amended  as 
follows: 

Chapter  1,  Travel  Allowances 

Part  4.  Reimbursement  for  use  of 
Privately  Owned  Conveyances 

1.  Authority:  (Sec.  205(c).  63  Stat.  390;  40 
U.S.C.  486(c);  5  U.S.C.  5707;  Executive  Order 
11609.  July  22. 1971). 

2.  Part  1-4  is  amended  by  revising 
paragraphs  l-4.2a(2)  and  l-4.2c  (1)  and 
(2)  to  read  as  follows: 

1-4.2  When  use  of  a  privately  owned 
conveyance  is  advantageous  to  the 
Government. 

a.*  *  * 

(2)  For  use  of  a  privately  owned 
automobile:  22.5  cents  per  mile. 
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(1)  Round  trip  when  instead  of  taxicab 
to  carrier  terminals.  Instead  of  using  a 
taxicab  under  1-2.3C,  payment  on  a 
mileage  basis  at  the  rate  of  22.5  cents 
per  mile  and  other  allowable  costs  as 
set  forth  in  l-4.1c  shall  be  allowed  for 
the  round-trip  mileage  of  a  privately 
owned  automobile  used  by  an  employee 
going  from  either  the  employee's  home 
or  place  of  business  to  a  terminal  or 
from  a  terminal  to  either  the  employee's 
home  or  place  of  business.  However,  the 
amount  of  reimbursement  for  the  round 
trip  shall  not  in  either  instance  exceed 
the  taxicab  fare,  including  tip,  allowable 
under  l-2.3c  for  a  one-way  trip  between 
the  applicable  points. 

(2)  Round  trip  when  instead  of  taxicab 
between  residence  and  office  on  day  of 
travel.  Instead  of  using  a  taxicab  under 
l-2.3d  (in  connection  with  official  travel 
requiring  at  least  one  night's  lodging), 
payment  on  a  mileage  basis  at  the  rate 
of  22.5  cents  per  mile  and  other 
allowable  costs  as  set  forth  in  l-4.1c 
shall  be  allowed  for  roimd-trip  mileage 
of  a  privately  owned  automobile  used 
by  an  employee  going  from  the 
employee's  residence  to  the  employee's 
place  of  business  or  returning  from  place 
of  business  to  residence  on  a  day  travel 
is  performed.  However,  the  amount  of 
reimbursement  for  the  round  trip  shall 
not  exceed  the  taxicab  fare,  including 
tip,  allowable  under  l-2.3d  for  a  one- 
way trip  between  the  points  involved. 

Part  6.  Communications  Services 

3.  Chapter  1.  Part  6  of  the  FTR  is 
revised  to  read  as  follows: 

1-6.1.  Authorization. 

When  necessary,  telephone,  teletype, 
telegraph,  cable,  and  radio  service  may 
be  used  on  official  business. 

1-6.2.  Type  of  service  used. 

a.  Government  equipment.  Whenever 
possible,  official  long  distance  telephone 
calls  and  other  communications  services 
shall  be  through  the  use  of  Government- 
owned  and  -leased  equipment. 

b.  Use  of  commercial  services.  If 
Government  services  are  not  available, 
the  least  expensive  practicable  type  and 
class  of  commercial  service  shall  be 
used. 

1-6.3.  Written  messages. 

When  necessary,  written  messages 
may  be  used  while  on  official  business. 
However,  care  shall  be  exercised  in 
preparing  messages  to  provide  only 
those  words,  ftgures,  and  punctuation 
necessary  to  the  meaning  of  the 
message. 


1-6.4.  Official  communications. 

a.  Local  calls.  Charges  for  local 
telephone  calls  on  official  business  shall 
be  allowed  as  a  transportation  expense. 
(See  1-11.68(1)  regarding  entry  of  such 
calls  on  travel  vouchers  as  a 
transportation  expense.) 

b.  Reservation  of  accommodations. 
Charges  for  commercial  communication 
services  when  necessary  for  reserving 
airplane,  train,  or  other  transportation 
accommodations  for  official  business 
are  transportation  expenses  and  may  be 
allowed  when  supported  by  a 
satisfactory  explanation. 

c.  Use  of  Government  telephone 
systems  during  official  travel.  The 
Federal  Telecommunications  System 
(FTS)  intercity  network  and  other 
Government-provided  long  distance 
telephone  services  are  to  be  used  only  to 
conduct  official  business;  i.e.,  if  the  call 
is  necessary  in  the  interest  of  the 
Government  (31  U.S.C.  1348(b)).  These 
networks  are  to  be  used  for  placement 
of  calls  instead  of  the  commercial  toll 
network  to  the  maximum  extent 
practicable  (see  1-6.2).  Authorization  or 
approval  of  employees'  use  of  the 
Government  telephone  systems 
(including  calls  over  commercial 
systems  which  will  be  paid  for  by  the 
Government)  during  official  travel  shall 
be  in  accordance  with  agency  directives 
issued  pursuant  to  the  Federal 
Information  Resources  Management 
Regulation  (FIRMR)  (41  CFR  201-38.007 
through  201-38.007-7). 

1-6.5.  Supporting  statement 

Charges  for  official  commercial 
telephone  calls,  telegrams,  cablegrams, 
or  radiograms  on  ofHcial  business  may 
be  allowed  provided  a  statement  is 
furnished  showing  the  points  between 
which  service  was  rendered,  the  date, 
the  amount  paid  for  each  telephone  call, 
telegram,  cablegram,  or  radiogram,  and 
that  they  were  required  on  official 
business.  When  the  public  interest  so 
requires,  the  points  between  which 
telephone  service  was  rendered  need 
not  be  stated  in  the  official  travel 
voucher,  but  may  be  stated  in 
confidence  to  the  administrative  official. 

1-6.6.  Charges  for  telegraph,  cable,  and 
radio  services. 

a.  Collect  service.  Official  telegrams, 
cablegrams,  and  radiograms  sent  to 
Government  offices  having  authorized 
charge  accounts  shall  be  endorsed  by 
the  sender  as  "Official  Business-Collect" 
unless  otherwise  directed  by  a 
designated  authority.  All  others  shall  be 
prepaid. 

b.  Cash  payment.  When  "collect" 
service  is  refused,  payment  of  the 


amount  demanded  shall  be  made.  A 
report  of  the  circumstances  and  a 
receipted  copy  of  the  message  shall  be 
sent  to  the  administrative  office. 

c.  Words  chargeable.  All  messages 
shall  be  subject  in  all  respects  to  the 
prevailing  commercial  count  of 
chargeable  words.  In  addition,  collect 
messages  may  include  a  surcharge. 

1-6.7.  Priority  of  official  messages. 

All  Government  communications  by 
telegraph,  cable,  or  radio  shall  have 
priority  over  all  other  business,  except 
radio  communications  or  signals  which 
are  given  absolute  priority  under  the 
Communications  Act  of  1934,  as 
amended,  and  shall  be  subject  to  the 
prevailing  classifications,  practices,  and 
regulations  applicable  to  the 
corresponding  commercial 
communications.  Employees  sending 
such  communications  shall  endorse 
thereon  the  words  "official  business." 
Complaints  may  be  filed  with  the 
Federal  Communications  Commission  in 
accordance  with  section  208  of  the 
Communications  Act  of  1934,  as 
amended. 

Dated:  July  14. 1988. 
lohn  Alderson, 

Acting  Administrator  of  General  Services. 
[FR  Doc.  88-17772  Filed  8-6-88;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclist  No.  88N-258L] 

Preecrfption  Drug  Marketing  Act  of 
1987;  AvaNabiUty  of  Letter  Setting 
Forth  Agency  Policies 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Adminisfration  (FDA)  is  announcing  the 
availability  of  a  letter  to  industry 
discussing  the  Prescription  Drug 
Marketing  Act  of  1987,  and  advising  the 
pubhc  of  the  agency's  plans  to  develop 
implementing  regulations.  As  part  of  this 
letter,  the  agency  is  receiving  comments 
on  any  proposed  rulemaking  which 
might  be  necessary  for  implementing  the 
law. 

DATE:  Written  comments  by  October  7, 
1988. 

ADORESa:  Written  requests  for  copies  of 
this  letter  should  be  submitted  to  the 
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Division  of  Regulatory  Affairs  (HFD- 
360),  Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  Send  two  self- 
addressed  adhesive  labels  to  assist  the 
Division  in  processing  your  request. 
Written  conunents  should  be  submitted 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20657. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  L.  Arkin,  Center  for  Drug 
Evaluation  and  Research  (HFD-362). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857.  301- 
295-8046. 

SUPPLEMENTARY  INFORMATION:  On  April 
22, 1988,  the  President  signed  into  law 
the  Prescription  Drug  Marketing  Act  of 
1987  (the  new  law)  (Pub.  L  100-293. 102 
Stat.  95),  which  amends  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act] 
to:  (1)  Require  State  licensing  of 
wholesale  drug  distributors  under 
Federal  guidelines  that  include  minimum 
standards  for  storage,  handling,  and 
recordkeeping;  (2)  ban  the  reimportation 
of  prescription  drugs  produced  in  the 
United  States,  except  when  reimported 
by  the  manufacturer  or  for  emergency 
use;  (3)  ban  the  sale,  purchase,  or  trade 
of  drug  samples:  (4)  ban  trafficking  in  or 
counterfeiting  of  drug  coupons;  (5) 
mandate  storage,  handling,  and 
recordkeeping  requirements  for  drug 
samples;  (6)  require  practitioners  to 
request  drug  samples  in  writing;  (7) 
prohibit  with  certain  exceptions  the 
resale  of  prescription  drugs  purchased 
by  hospitals  or  health  care  facilities;  and 
(8)  set  forth  criminal  and  civil  penalties 
for  violations  of  these  provisions. 

Most  provisions  of  the  new  law 
became  effective  July  22, 1988,  although 
the  provisions  relating  to  drug  samples 
will  become  effective  October  20, 1988. 
FDA  is  required  to  publish  a  final  rule 
establishing  minimum  standards, 
conditions,  and  terms  for  State  licensing 
of  wholesale  drug  distributors  no  later 
than  October  20, 1988,  and  the 
requirement  for  State  Ucensing  of 
wholesale  drug  distributors  will  become 
effective  2  years  after  FDA  publishes 
that  final  rule. 

FDA  has  issued  a  letter  to  regulated 
industry  and  other  interested  persons  on 
the  new  law.  Until  regulations  are 
finalized,  the  information  in  this  letter 
may  be  relied  upon  with  assurance  of  its 
acceptability  to  FDA  The  letter, 
however,  does  not  state  legal 
requirements  beyond  those  found  in  the 
statute  and  existing  regulations.  Nor 
does  the  letter  bind  FDA  should  events 
occur  prior  to  the  issuance  of  a  rule  that 


require  a  change  in  FDA's  policy. 
Changes  in  FDA  policy  will  be 
announced  in  future  letters  or  notices. 

Interested  persons  may.  on  or  before 
October  7, 1988,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding 
implementation  of  the  new  law  and  the 
information  in  the  letter.  Comments 
should  be  identified  with  the  docket 
number  found  in  the  heading  of  this 
document  and  on  the  cover  page  of  the 
letter.  Comments  should  be  submitted  in 
duplicate,  except  individuals  may 
submit  one  copy.  Comments  and  other 
information  on  this  topic  have  been 
placed  on  file  with  the  Branch  and  may 
be  seen  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Written  requests  for  a  single  copy  of 
the  letter  should  be  sent  to  tfie  Division 
of  Regulatory  Affairs  (address  above). 

Dated:  August  2. 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-17817  Filed  ft-5-88:  8:45  ami 
BUXNtO  COOE  41«M)1-II 


Public  Meeting;  Issues  Concerning 
Heat  Susceptor  Packaging 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
forthcoming  public  meeting  to  discuss 
issues  concerning  the  use  of  heat 
^  susceptors  in  food  packaging  intended 
for  the  microwave  cooking  of  food. 
date:  The  meeting  will  be  held 
September  22, 1988,  9:30  a.m.  to  12  m. 

address:  The  meeting  will  be  held  in 
the  auditorium  of  the  Health  and  Human 
Services  North  Bldg.  (Cohen  Bldg.),  330 
Independence  Ave.  SW..  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward ).  Machuga,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-335), 

Food  and  Drug  Administration,  200  C 

St,  SW..  Washington,  E)C  20204,  202- 

472-.6600. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  being  sponsored  by  FDA  to 
discuss  issues  concerning  the  use  of 
heat  susceptors  in  food  packaging 
intended  for  microwave  cooking  of  food. 
These  issues  are  raised  by  information 
indicating  that  adhesives,  polymers, 
paper,  and  other  food  packaging 
components  may  be  degraded  during 
use  in  structures  utilizing  heat 
susceptors.  Of  particular  concern  to  the 
agency  is  whether  the  components  of 
these  food  packages  have  been  tested  to 


ensure  safety  at  the  temperat\u«s 
obtained  with  heat  susceptor  packaging 
in  microwave  ovens. 

FDA  Is  holding  this  meeting  to  ensure 
industrywide  notification  of  the  agency's 
concerns  and  to  provide  uniform 
guidance  regarding  the  generation  of 
data  suitable  to  evaluate  the  safety  of 
the  use  of  heat  susceptors  and 
packaging  materials  used  with  heat 
susceptors.  TTie  agency  is  inviting  all 
persons  involved  in  the  fabrication  or 
the  use  of  food  packaging  utilizing  heat 
susceptors,  as  well  as  other  interested 
persons,  to  participate  in  this  meeting. 

Dated:  Augiut  1. 1988 
Richaid  |.  Rook. 

Acting  Director,  Center  for  Pood  Safety  and 
Applied  Nutrition. 

[FR  Doc  88-17818  Filed  8-5-88:  8:45  am] 
BtLUMO  COOE  4160-Ot-ll 


National  Institutes  of  Health 

National  Institutes  of  Health  and 
Alcohol,  Drug  Abuse  and  Mental 
HeaHh  Administratton;  Industry 
Collabofatlon  Forum 

With  the  passage  of  the  Federal 
Technology  Transfer  Act  of  1986 
(FTTA),  incentives  have  been  provided 
that  encourage  collaboration  t>etween 
government  scientists  and  industry  in 
the  hope  that  some  of  these  endeavors 
may  lead  to  a  mutually  profitable  patent 
or  license  agreement 

As  part  of  a  government-wide  effort  to 
implement  the  FTTA,  the  National 
Institute  of  Health  (NIH)  and  the 
Alcohol,  Drug  Abuse  and  Mental  Health 
Administration  (ADAMHA)  will  sponsor 
an  NIH/ADAMHA-Industry 
Collaboration  Forum,  to  be  held  on 
Tuesday,  October  25, 1988,  at  the  Omni 
Shoreham  Hotel  in  Washington.  DC. 
Although  eligibility  for  registration  is 
unrestricted,  the  forum  will  be  most 
useful  to  those  for-profit  organizations 
with  capabilities  and  resources  to 
conduct  research  with  biomedical  or 
behavioral  applications.  The  registration 
fee  is  $150.00. 

The  forum  will  begin  at  8:30  a.m.  with 
a  brief  plenary  session,  followed  by  a 
poster  session  displaying  the  goals  and 
research  capabilities  of  various  NIH  and 
ADAMHA  laboratories.  Due  to  space 
availability,  early  registration  is  strongly 
encouraged.  Deadline  for  registration  is 
October  1. 1988.  Requests  for 
registration  after  this  date  may  not  be 
honored.  To  obtain  registration 
information,  call  (202)  639-4940  or  write 
to:  Pat  Davenport.  Conrtesy  Associates, 
Inc..  Suite  300,  655 15th  Street  NW.. 
Washington,  DC  20005.  (202)  639-4940. 


29778 


Federal  Register  /  Vol.  53.  No.  152  /  Monday.  August  8.  1988  /  Notices 


Dated:  July  28, 1988. 
lames  B.  Wyngaaitlen, 
Director.  NIH. 
(FR  Doc.  88-17887  Filed  8-5-88;  8:45  am) 

MLLJNQ  COOC  4140-01-M 

Social  Security  Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Autttority 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (DHHS) 
covers  the  Social  Security 
Administration  (SSA).  Notice  is  given 
that  Part  S,  as  published  in  the  Federal 
Register  on  January  8, 1986,  is  being 
amended  to  reflect  changes  in  the 
organizational  designations  and 
functional  responsibilities  for  the  OfHce 
of  Hearings  and  Appeals  (OHA). 
Accordin^y,  Chapter  S  is  being 
amended  to  show  the  reorganization  of 
OHA. 

The  revisions  are  as  follows: 

Section  S.20  The  Social  Security 
Administration — (Functions): 

Chapter  S3G  The  Office  of  Hearings 
and  Appeals. 

Delete: 

Section  SG.00  The  Office  of  Hearings 
and  Appeals — (Mission):  in  its  entirety. 

Section  SG.IO  The  Office  of  Hearings 
and  Appeals — (Organization):  in  its 
entirety. 

Section  SG.20  The  Office  of  Hearings 
and  Appeals — (Functions):  in  its 
entirety. 

Add: 

Section  S3G.00  The  Office  of  Hearings 
and  Appeals — (Mission): 

The  Office  of  Hearings  and  Appeals 
(OHA),  under  direct  delegation  from  the 
Secretary  of  the  Department  of  Health 
and  Human  Services,  administers  the 
nationwide  hearings  and  appeals 
program  for  the  Social  Security 
Administration  (SSA).  The  Office  of 
Hearings  and  Appeals  issues  the  final 
decision  of  the  Secretary  on  highly 
complex  appealed  determinations 
involving  retirement,  survivors, 
disability,  health  insurance,  black  lung, 
and  supplemental  security  income 
benefits.  OHA  provides  the  basic 
mechanisms  through  which  individuals 
and  organizations  dissatisfied  with 
determinations  affecting  their  rights  to 
and  amounts  of  benefits  or  their 
participation  in  programs  under  the 
Social  Security  Act  may 
administratively  appeal  these 
determinations  in  an  impartial  and 
unbiased  forum  in  accordance  with  the 
requirements  of  the  Administrative 
Procedure  and  Social  Security  Acts. 


OHA  includes  a  nationwide  field 
organization  staffed  with  Administrative 
Law  Judges  (ALJs)  who  conduct 
impartial  hearings  and  make  decisions 
on  appeals  filed  by  claimants,  attorneys, 
providers-of-service  institutions  and 
others  under  the  Social  Security  AcL 
The  Appeals  Council  of  OHA 
impartially  reviews  ALJ  decisions,  either 
on  the  Appeals  Council's  own  motion  or 
at  the  request  of  the  claimant,  and 
renders  the  Secretary's  final  decision 
when  review  is  taken.  OHA  reviews 
new  court  cases  to  determine  whether 
the  case  should  be  defended  on  the 
record  or  the  Secretary  should  seek 
voluntary  remand,  and  reviews  final 
court  decisions  in  light  of  the 
programmatic  and  administrative 
implications  involved  and  makes 
recommendations  as  to  whether  appeal 
should  be  sought.  Provides  advice  and 
recommendations  on  Social  Security 
Administration  program  policy  and 
related  matters,  including  proposed 
Social  Security  Rulings. 

Section  S3G.10  The  Office  of  Hearings 
and  Appeals — (Organization):  The 
Office  of  Hearings  and  Appeals,  under 
the  leadership  of  the  Associate 
Commissioner  for  Hearings  and 
Appeals,  includes: 

A.  The  Associate  Commissioner  for 
Hearings  and  Appeals  (S3GA). 

B.  The  Deputy  Associate 
Commissioner  for  Hearings  and  Appeals 
(S3GA). 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Hearings 
and  Appeals  (S3GA)  which  includes: 

1.  The  Executive  Secretariat  (S3GA1). 

2.  The  Special  Counsel  Staff  (S3G4). 

D.  The  Office  of  the  Chief 
Administrative  Law  Judge  (S3GJ). 

1.  The  Division  of  Field  Operations 
and  Liaison  (S3GJ1). 

2.  The  Division  of  Field  Practices  and 
Procedures  (SSGJZ). 

3.  The  Vocational  Expert  and  Medical 
Advisor  Staff  (S3GI4). 

E.  The  Offices  of  the  Regional  Chief 
Administrative  Law  Judges  (S3G-FX — 
S3G-F9). 

F.  The  Office  of  Appellate  Operations 
(S3GC),  which  includes  the  Executive 
Director,  the  Appeals  Council  and  its 
members,  and  a  Deputy  Director  for 
Operations.  Units  within  the  Office  of 
Appellate  Operations  include: 

1.  The  Operations  Management, 
Analysis  and  Coordination  Staff 
(S3GC3). 

2.  The  Administrative  Support  Staff. 
(S3GC4). 

3.  The  Retirement  and  Survivors 
Insurance,  Health  Insurance  and 
Supplemental  Security  Income  Staff 
(S3GC5). 

4.  Program  Review  Branch  1  (S3GC6). 


5.  Program  Review  Branch  2  (S3GC7). 

6.  Program  Review  Branch  3(S3GC8). 

7.  Program  Review  Branch  4  (S3GC9). 

8.  Pn^am  Review  Branch  5  (S3GC11). 

9.  Program  Review  Branch  6  (S3GC12). 

10.  Program  Review  Branch  7 
(S3GC13). 

11.  Program  Review  Branch  8 
(S3GC14). 

12.  Program  Review  Branch  9 
(S3GC15). 

13.  Program  Review  Branch  10 
(S3GC16). 

14.  Program  Review  Branch  11 
(S3GC17). 

15.  Prc^am  Review  Branch  12 
(S3GC18). 

16.  Program  Review  Branch  13 
(S3GC19). 

17.  Program  Review  Branch  14 
(S3GC21). 

18.  Program  Review  Branch  15 
(S3GC22). 

19.  Program  Review  Branch  16 
(S3GC23). 

G.  The  Office  of  Civil  Actions  {S3GL). 

1.  The  Division  of  Litigation  Analysis 
and  Coordination  (S3GL1). 

2.  Division  I  (S3GL2). 

3.  Division  II  (S3GL3). 

4.  Division  III  (S3GU). 

5.  Division  IV  (S3GL5). 

6.  Division  V  (S3GLe). 

H.  The  Office  of  Management  (S3GQ). 

1.  The  Operational  Plaiming  and 
Analysis  Staff  (S3GQ3). 

2.  The  Equal  Opportunity  Staff 

(S3GQ4)- 

3.  llie  Division  of  Congressional  and 
Public  Inquiries  (S3GQ5). 

4.  The  Division  of  Budiget  and 
Financial  Management  (S3GQ6). 

5.  The  Division  of  Human  Resources 
(S3GQ7). 

6.  The  Division  of  Materiel  Resources 
(S3GQ8). 

7.  The  Division  of  Systems  Resources 
(S3GQ9). 

I.  The  Office  of  Policy,  Planning  and 
Evaluation  (S3GP). 

1.  The  Division  of  Planning  and 
Evaluation  (S3GP). 

2.  The  Division  of  Policy  (S3GP5). 
Section  S3G.20.  The  Office  of 

Hearings  and  Appeals — (Functions): 
A.  The  Associate  Commissioner  of 
Hearings  and  Appeals  (S3GA)  is  directly 
responsible  to  the  Commissioner  of 
Social  Security  for  carrying  out  OHA's 
mission  of  holding  hearings  and 
rendering  decisions  on  appeals  filed 
under  Titles  II.  XVI,  and  XVIII  of  the 
Social  Security  Act,  as  amended,  and 
Title  IV  of  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969,  as  amended.  The 
Associate  Commissioner  is  a  principal 
SSA  executive  and  serves  as  advisor 
and  consultant  to  the  Commissioner  of 


Social  Secortty,  the  Deputy 
Commissioner  for  Ptoffaau,  and  the 
Secretary  of  Health  anid  Human  Services 
on  the  full  range  of  SSA  policies, 
concerns  and  activities  relating  to  the 
hearings  and  appeals  process,  including 
current  and  proposed  legislation  which 
directly  or  indirectly  affects  that 
process.  The  Associate  Commissioner  is 
responsible  for  planning,  directing, 
managing,  coordinating,  and 
maintaining  the  integrity  of  the 
nationwide  SSA  hearings  and  appeals 
system  by  directing  the  planning, 
dievelopment,  and  promulgation  of 
regulations,  policies,  and  procedures 
governing  the  hearings  and  appeals 
program  of  the  Social  Security 
Administration.  The  Associate 
Commissioner  is  responsible  for 
maintaining  a  hearings  and  appeals 
system  which  is  impartial  and  which 
supports  the  tenets  of  fairness  and  equal 
treatment  under  the  law.  The  Associate 
Commissioner  provides  executive 
leadership  to,  and  administrative  and 
management  support  functions  for,  the 
field  oi^ganization  which  holds  hearings 
and  renders  decisions  under  the  SociaJ 
Security  Act  As  Chair  of  the  Appeals 
Council,  the  Associate  Commissioner  is 
responsible  for  the  decisions  issued  >at 
the  final  administrative  level  of  the 
Social  Security  Administration. 
Following  Appeals  Council  action, 
dissatisfied  claimants  or  organizations 
may  file  civil  actions  in  the  United 
States  District  Courts.  As  Chair  of  the 
Appeals  Council  the  Associate 
Commissioner  directs  and  coordinates 
the  program  for  reviewing  decisions 
issued  by  Administrative  Law  Judges 
under  the  Social  Security  Act  The 
Associate  Commissioner  monitors 
decisi(His  rendered  in  the  courts  and 
provides  recommendations  as  to  appeal 
and/or  interpretations  for  use  by  SSA  in 
policymaking.  The  Associate 
Commissioner  provides  executive 
leadership  and  direction  to  the  major 
components  of  OHA  by  establishing 
specific  objectives,  standards,  and 
management  and  program  policies  with 
respect  to  the  organizational 
responsibilities  of  these  components. 

B.  The  Deputy  Associate 
Commissioner  for  Hearings  and  Appeals 
(S3GA)  is  an  alter  ego  to  the  Associate 
Commissioner.  As  such  the  Deputy 
Associate  Commissioner  shares 
responsibility  with  the  Associate 
Commissioner  for  the  operations  of  the 
Office  of  Hearings  and  Appeals.  The 
Deputy  Associate  Commissioner  assists 
the  Associate  Commissioner  in  carrying 
out  his/her  OHA-wide  responsibilities 
and  performs  other  duties  as  the 
Associate  Commissioner  may  prescribe. 


C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Hearings 
and  Appeals  (S3GA)  assists  the 
Associate  Commissioner  and  the  Deputy 
Associate  Commissioner  by  providing  a 
full  range  of  staff  services  to  assist  them 
in  carrying  out  their  duties. 

1.  The  Executive  Secretariat  (S3GA1) 
maintains  liaison  aifd  coordination 
between  the  Office  of  the  Associate 
Commissioner  and  major  OHA 
components.  Communicates  the 
objectives,  priorities  and  standards  of 
the  Associate  Commissioner  to 
individuals  charged  with  preparing 
official  OHA  correspondence  and/ or 
publications,  and  ensures  that 
communications  signed  or  approved  by 
the  Associate  Commissioner  are 
consistent  with  those  standards  and 
objectives.  Reviews  and  analyzes 
memoranda  and  other  communications 
directed  to  the  Associate  Commissioner 
for  adequacy  of  coordination  and 
clearances,  clarity  and  conciseness  of 
presentation,  timeliness,  necessary 
follow-through,  consistency  with  stated 
policy  and  other  elements  of  completed 
staff  work.  Assigns  responsibility  for 
action  on  requests  made  by  or  to  the 
Associate  Commissioner  and  monitors 
the  status  of  assigned  projects  and 
tasks.  Prepares  and/or  coordinates  the 
preparation  of  briefing  material  for 
meetings  attended  by  the  Associate 
Commissioner.  Attends  meetings  held 
by  the  Associate  Commissioner  to 
record  decisions  and  action  requests 
and  follows  through  to  ensure  they  are 
implemented.  Provides  guidance  to  OHA 
executive  staff  in  the  area  of 
communications.  Through  regularly 
printed  communications  distributed  to 
OHA  employees  in  the  field  and  at 
headquarters,  plans,  develops,  and 
administers  a  comprehensive 
communications  network  designed  to 
provide  general  information  about  OHA 
activities  to  employees:  to  promote 
favorable  attitudes  towards  the  agency 
by  OHA  employees;  and  to  highlight 
SSA/OHA's  policies,  programs,  or 
procedural  requirements.  Improves 
OHA's  overall  image  with  the  public  by 
writing  or  editing  articles,  publications, 
speeches,  or  news  releases  that  are 
definitive  expressions  and/or 
explanations  of  the  agency's  policies, 
programs,  or  procedural  requirements. 
Plans  and  directs  the  development  of 
internal  communications  policies, 
techniques  and  practices  for  use 
throughout  OHA. 

2.  The  Special  Counsel  Staff  (S3GA4) 
serves  as  professional  legal  advisor  to 
the  Associate  Commissioner,  OHA,  and 
to  other  members  of  the  OHA  executive 
staff  on  all  matters  pertaining  to  the 


legislative  process,  labor  relations  law, 
ethics  and  administrative  law,  with 
special  emphasis  on  the  Administrative 
P^cedure  Act.  Provides  advice  and 
recommendations  regarding  problem 
areas  which  have  far-reaching 
implications  to  SSA  in  general  and  to 
the  hearings  and  appeals  process  in 
particular.  Develops  trial  strategies  and 
supervises  the  presentation  of  cases 
involving  court  and  administrative 
hearings  which  raise  unique, 
precedential  or  novel  issues. 
Responsible  for  preparing  and  trying 
administrative  hearings  in  disciplinary 
proceedings  against  Administrative  Law 
judges  before  the  Merit  Systems 
Protection  Board.  Responsible  for 
attorney  sanction  matters  for  the  Office 
of  Hearings  and  Appeals.  Represents 
OHA  in  liaison  activities  with  Congress, 
the  American  Bar  Association,  the 
Administrative  Conference  of  the  United 
States,  and  other  governmental 
organizations,  with  special  emphasis  on 
pending,  proposed,  and  prospective 
legislation  pertaining  to  the 
Administrative  Procedure  Act  Provides 
recommendations  for  modification  of 
prospective  legislation  which  could 
adversely  affect  the  hearings  and 
appeals  process.  Serves  as  technical 
advisor  to  the  Department  of  Health  and 
Human  Services  (DHHS) 
representatives  on  the  AJiministrative 
Conference  of  the  United  States. 
Conducts  studies  in  the  field  of 
administrative  law  and  of  the  more 
complex  problems  arising  in  the 
hearings  and  appeals  process  and 
provides  recommendations  as  to 
improvements  as  a  result  of  these 
studies.  Reviews  regulations  and 
procedures  for  legality  and  conformity 
to  SSA/OHA  policy.  Acts  as  ethics 
officer  for  OHA  headquarters.  Conducts 
or  coordinates  investigations  of 
allegations  of  misconduct  waste,  fraud 
or  abuse  by  OHA  employees  in  the  field 
and  at  headquaters. 

D.  The  Office  of  the  Chief 
Administrative  Law  judge  (SSGH  serves 
as  the  principal  consultant  and  advisor 
to  the  Associate  Commissioner  on  all 
matters  concerning  the  Adminstrative 
Law  Judge  (ALJ)  hearing  function.  Under 
the  executive  leadership  of  the 
Associate  Commissioner,  the  Chief 
Administrative  Law  Judge  manages  and 
administers  a  hearings  organization 
consisting  of  132  hearing  offices  and  10 
regional  offices  nationwide.  Plans, 
directs  manages,  coordinates  and 
evaluates  for  the  Associate 
Commissioner,  the  nationwide  hearings 
process  of  the  Social  Security 
Administration.  In  coordination  with  the 
Director  of  Management,  is  responsible 
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for  staffing  and  other  resources  needed 
to  achieve  organizational  objectives. 
With  the  assistance  of  sevea  Regional 
Chief  Administrative  Law  Judges 
(RCALJs).  oversees  the  hearings  process 
conducted  by  OHA's  ALJa,  who  conduct 
hearings  and  render  decisions  in  cases 
in  which  claimants  disagree  with 
reconsidered  and  revised 
determinations  issued  under  the 
provisions  of  the  Social  Security  Act. 
These  determinations  involve  claims  for 
retirement,  survivors,  disability,  health 
insurance,  and  supplemental  security 
income  beneHts  under  Title  II,  XVI  and 
XVni  of  the  Social  Security  Act,  as 
amended,  including  claims  by  hospitals, 
skilled  nursing  faciUties,  and 
independent  laboratories  seeking 
certiHcation  or  continued  certification 
under  the  Social  Security  Act,  and 
disability  and  survivors  insurance 
benefits  under  Title  IV  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969,  as  amended.  The  Chief 
Administrative  Law  Judge  formulates 
and  develops  broad  policies  and 
objectives  and  establishes  program 
goals  for  OHA's  ALJ  corps.  The  Chief 
Administrative  Law  Judge  has  primary 
responsibility  for  maintaining  effective 
channels  of  communication  between  the 
Associate  Commissioner  and  the 
RCALJs  and  the  ALJ  corps.  The  Chief 
Administrative  Law  Judge  maintains  a 
continuous  review  of  all  aspects  of  OHA 
fleld  operations,  and  implements 
improvements  where  needed. 
Responsible  for  developing  and 
maintaining  the  procedures  for  effective 
operation  of  the  hearings  process. 
Directs  a  professional  staff  engaged  in 
providing  liaision  services  to  field 
personnel  with  respect  to  implementing 
substantive  policy,  program  and 
procedural  matters;  provides 
management  oversight  for  all 
administrative  and  managerial  functions 
involved  in  the  day-to-day  operations  of 
field  activities;  coordinates  hearing 
office  activities;  and  conducts  Haison 
with  other  government  and  private 
agencies  on  issues  failing  within  the 
Office's  area  of  responsibility. 

1.  The  Division  of  Field  Operations 
and  Liaison  (S3GJ1]  serves  as  liaison  for 
the  field  with  all  headquarters 
components,  and  provides  advice, 
guidance,  and  counsel  to  Held  units  in 
all  areas  of  identified  needs.  Serves  as 
the  field's  main  point  of  contact  with 
OHA  headquarters.  Through  telephone, 
mail,  and  on-site  contact  with  field 
personnel,  maintains  an  indepth 
knowledge  of  regional  and  hearing  oftice 
operations.  Keeps  abreast  of  field 
problems  in  the  respective  areas  o{ 
program,  administration,  management 


and  operations;  develops  alternative 
remedies  or  solutions  to  these  problems, 
and  makes  appropriate 
recommendations  to  responsible 
components.  Assists  the  Chief 
Administrative  Law  Judge  in  setting 
field  office  objectives  to  meet  the 
management  and  operations  goals 
established  by  the  Associate 
Commissioner,  the  Chief  Administrative 
Law  Judge  or  other  OHA  management 
officials.  Reviews  field  requests  for 
allocation  of  resources,  including 
staffing,  equipment,  training,  and  travel. 
Analyzes  resource  needs  and  ensures 
resource  allocation  to  the  regions 
according  to  OHA's  Full-Time 
Equivalent  (FTE)  allocation  system. 
Responsible  for  day-to-day  monitoring 
of  field  operations,  including  problem 
identification  and  resolution, 
assessment  of  progress  in  meeting  the 
established  goals  of  SSA/OHA, 
compliance  with  established  policies 
and  procedures,  etc.  Prepares  briefing 
reports  for  top  management  and 
agendas  for  major  field  conferences. 
Tracks  implementation  of  initiatives 
arising  from  national  and  regional  field 
conferences.  Identifies  the  need  for 
special  studies  or  management  reviews 
related  to  field  operations.  Represents 
the  field  on  ongoing  or  ad  hoc 
workgroups,  task  forces,  etc. 

2.  The  Division  of  Field  Practices  and 
Procedures  (S3GJ2)  formulates, 
develops,  and  oversees  field  practices 
and  procedures  governing  the  conduct  of 
the  hearing  process  and  other  program 
operations  issues  in  response  to  the 
Associate  Commissioner,  the  Chief 
Administrative  Law  Judge,  or  other 
OHA  management  officials,  as  well  as  a 
result  of  court  orders  and  /or  changes  in 
the  law  and  regulations.  Coordinates 
with  the  Division  of  Field  Operations 
and  Liaison  in  developing  and 
maintaining  a  system  for  commimicating 
field  practices  and  procedures  through 
such  means  as  operational  manuals, 
handbooks,  or  instructional  notices.  On 
an  ongoing  basis  reviews  and,  when 
necessary,  revises  existing  field 
practices  and  procedures.  Reviews  and 
recommends  revisions  to  forms  and 
notices  related  to  the  hearings  process. 
Reviews  and  comments  on  a  wide 
variety  of  policies  and  procedures 
prepared  by  components  both  within 
and  outside  of  OHA.  Provides 
recommendations  on  policies  and/or 
procedures  which  may  effect  the  field, 
assessing  the  appropriateness,  clarity 
practicability,  comprehensiveness,  and 
the  probable  effect  of  such  on  field 
operations,  workloads,  and  staffing. 
Maintains  an  ongoing  liaisoa  with  OHA, 
SSA,  Health  Care  Financing 


Administration  (HCFA),  and  Office  of 
General  Counsel  (OGC)  components 
regarding  the  hearings  process  <and  field 
needs. 

E.  Each  Office  of  the  Regional  Chief 
Administrative  Law  Judge  (S3G-FX- 
S3G-F^  acts  on  l>ehalf  of  the  Associate 
Conunissioner  and  the  Chief 
Administrative  Law  Judge  at  the 
respective  regional  levels  on  all  matters 
involving  the  hearings  process,  and  is 
directly  reponsible  for  the  effective 
execution  of  the  hearings  process  within 
the  region.  Provides  direction, 
leadership,  management  and  guidance 
to  the  regional  office  staff  and  to  the 
hearing  offices  in  the  region,  including 
Administrative  Law  Judges  (ALJs)  and 
their  staffs.  Responsible  for  the  regional 
implementation  of  national  policies, 
goals,  objectives,  and  procedures 
pertaining  to  the  hearings  process,  and 
formulates  policies,  goals,  and 
objectives  for  the  ALJs  and  support  staff 
in  the  region.  Plans,  organizes  and 
administers  regional  programs  for 
scheduling  and  conducting  independent 
and  impartial  hearings  on  appealed 
determinations  involving  claims  for 
retirement,  survivors,  disability  and 
health  insurance  benefits;  supplemental 
security  income;  and  black  lung  benefits. 
Develops  and  recommends  OHA  action 
with  respect  to  allegations  of  unfair 
hearings  within  the  region.  Responsible 
for  evaluating  the  effectiveness  of 
regional  and  hearing  office  management, 
including  workload,  personnel,  and 
overall  resource  management;  and 
executing  and  making  critical 
evaluations  and  necessary  revisions  of 
applicable  regional  objectives,  policies, 
practices,  and  procedures.  Reviews 
hearing  practices  and  procedures  to 
detect  trends,  training  needs,  and 
operational  problems.  Investigates 
allegations  of  improper  ALJ  conduct, 
and  makes  recommendations  as  to 
necessary  corrective  action.  Responsible 
for  the  acquisition  and  distribution  of 
human  and  materiel  resources  within 
the  region;  directs  the  preparation  of  the 
regional  budget:  and  justifies  the  fiscal 
requirements  needed  to  carry  out  the 
hearings  program  within  the  re^on. 
Coordinates  operation  and 
administrative  activities  with  DHHS 
regional  offkes,  other  SSA  regional 
components.  State  Agencies,  and  others, 
as  necessary.  Establishes  a  program  to 
maintain  ongoing  communication  with 
congressional  offices  on  issues  of 
mutual  interest  and  ensures  timely  and 
accurate  responses  to  congressional 
inquiries.  Enisures  that  court  remands 
are  processed  efficiently  within  the 
region,  and  cowdinates  with  the  Office 
of  the  Chief  Counsel  in  the  region  to 
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foster  OHA  compliance  with  court 
requirements.  Directs  regional  activities 
to  ensure  effective  consultation  and 
communication  between  the  Held  and 
headquarters  to  enhance  the 
effectiveness  of  hearing  office 
operations.  Serves  as  an  expert  advisor 
on  substantive  issues  within  the  region, 
and  upon  request  by  AL]s,  provides 
advice  and  guidance  in  matters  relating 
to  adjudicating  cases  under  the 
provisions  of  the  Social  Security  Act,  as 
amended.  Reviews  and  analyzes  fee 
petitions  from  attorneys  and 
representatives  of  claimants  for  the 
provision  of  services  at  the  hearing 
level,  and  authorizes  payment  of  fees  in 
those  cases  where  the  fees  are  beyond 
the  authority  of  a  hearing  oflTice 
Administrative  Law  Judge. 

F.  The  Office  of  Appellate  Operations 
(S3GC)  consists  of  the  Appeals  Council 
and  its  support  sta^.  In  accordance  with 
a  direct  delegation  of  authority  from  the 
Secretary  of  Health  and  Human 
Services,  the  Appeals  Council  is  the 
final  level  of  administrative  review 
under  the  Administrative  Procedure  Act 
for  claims  filed  under  Titles  II,  XVI,  and 
XVUI  of  the  Social  Security  Act,  as 
amended,  and  Title  IV  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1960.  as  amended.  The  Director  of  the 
Office  of  Appellate  Operations  is 
responsible  for  the  day-to-day 
operations  of  a  program  of 
administrative  review  of  AL)  decisions 
issued  under  the  provisions  of  the  Social 
Security  Act.  Upon  claimant  request  or 
on  the  Appeals  Council's  own  motion, 
the  Office  of  Appellate  Operations 
reviews  AL)  decisions  and  dismissals 
involving  claims  for  benefits  filed  under 
Titles  II  and  XVI  of  the  Social  Security 
Act,  as  amended,  health  insurance  cases 
under  Title  XVIII  of  the  Act,  including 
claims  for  individual  enrollment  to 
participate  under  Parts  A  and/or  B  of 
Title  XVUI  and  claims  by  hospitals, 
skilled  nursing  facilities  and 
independent  laboratories  seeking 
certification  or  continued  certification 
under  the  Act  and  claims  under  Title  IV 
of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  as  amended,  to 
determine  if  jurisdiction  exists,  and,  if 
so,  takes  appropriate  action.  The  Office 
of  Appellate  Operations  prepares 
documents  to  implement  such  actions 
while  analyzing  the  appeals  process  to 
identify  problem  areas.  The  Appeals 
Council  identifies  cases  which  represent 
broad  policy  matters  or  have  national 
impact  and  acts  to  resolve  the  issues  in 
«uch  cases,  establishing  binding 
adjudicatory  standards  and  decisional 
principles  that  govern  OHA's 
adjudicatory  process.  The  Appeals 


Council  identifies  and  recommends 
appropriate  improvements  in  the 
appeals  process.  The  Appeals  Council, 
through  its  Members,  participates  in  ALJ 
conferences,  training  programs,  visits  to 
hearing  offices,  and  public  relations 
activities  designed  to  improve  the 
hearings  and  appeals  process.  The 
Director  of  the  Office  of  Appellate 
Operations  is  a  member  of  the  OHA 
Executive  StaH'  and,  as  such,  is  a  key 
advisor  to  the  Associate  Commissioner 
on  program  operations  matters, 
adjudicative  trends  at  both  the 
administrative  appeals  level  and  the 
court  level,  and  related  OHA  functions. 
In  conjunction  with  other  Executive 
Staff  members,  the  Director  provides 
leadership  in  the  development  and 
implementation  of  new  or  revised 
adjudicatory  policies,  procedures,  and 
evidentiary  and  decisional  techniques. 
Participates  with  other  OHA  Executive 
Staff  members  in  considering  broad 
aspects  of  program  policy,  in 
formulating  long-range  policies  and 
guidelines  for  the  administration  of  the 
hearings  and  appeals  program,  and  in 
the  establishing  an  OHA  position  on 
broad  matters  of  operational, 
administrative,  program  and  legislative 
planning.  The  Director  of  the  Office  of 
Appellate  Operations  maintains  liaison 
with  the  Offices  of  the  U.S.  Attorneys 
and  the  Office  of  the  General  Counsel 
including  its  Chief  Counsels  in  the 
regions,  to  ensure  their  understanding  of 
the  hearings  and  appeals  operating 
functions  and  procedures.  The  Director 
also  maintains  close  liaison  with  OHA 
regional  offices  to  promote  a  uniform 
interpretation  and  implementation  of 
OHA,  SSA  and  DHHS  program  policies. 
To  assure  high  quality  and  uniformity  in 
case  adjudication  and  overall  case 
processing,  the  Office  of  Appellate 
Operations  conducts  ongoing  reviews 
and  evaluations  of  the  substantive 
aspects  of  Appeals  Council  actions  and 
those  of  its  support  staff,  and 
recommends  corrective  actions  where 
appropriate. 

1.  The  Operations  Management. 
Analysis  and  Coordination  Staff 
(S3GC3}  provides  a  comprehensive 
program  of  management  analysis  and 
evaluative  services  to  assist  die  Appeals 
Council  Members  in  adjudicating  cases, 
to  assist  the  Director  of  the  Office  of 
Appellate  Operations,  and  to  assist  the 
support  staff  of  the  Appeals  Council  in 
performing  their  program  review 
function.  Maintains  an  effective  system 
of  written  instructions  and  prepares  new 
procedures  consistent  with  changes  in 
the  law  and  regulations  and  statements 
of  SSA/OHA  policy.  Analyzes  proposed 
procedural  and  administrative  changes 


in  the  appeals  process.  Conducts  a 
quality  review  program  and.  based  on 
the  results  of  the  progam,  recommends 
corrective  action  and  training. 

2.  The  Administrative  Support  Staff 
(S3GC4)  under  the  direction  of  the 
Deputy  Director  for  Operations  of  the 
Office  of  Appellate  Operations,  provides 
support  services  to  Appeals  Council 
Members,  including  maintenance  of  Hies 
received  in  OHA  headquarters, 
reconstruction  of  lost  claim  nies  and 
receiving  and  analyzing  fee  petitions. 

3.  The  Retirement  and  Survivors 
Insurance,  Health  Insurance  and 
Supplemental  Security  Income  Staff 
(S3QC6)  serves  as  support  staff  for  the 
Appeals  Council  in  reviewing  AL| 
decicions  and  disniiissals  involving 
claims  to  establish  entitlement  to 
retirement  and  survivors  insurance 
benefits;  claims  to  establish  dependency 
status  under  Title  II  of  the  Act;  non- 
disabiUty  Title  XVI  cases;  and  health 
insurance  cases  under  Tide  XVIII  of  the 
Act,  including  claims  for  individual 
enrollment  to  participate  under  Parts  A 
and/or  B  of  Title  XVUI  and  claims  by 
hospitals,  skilled  nursing  facilities  and 
independent  laboratories  seeking 
certiffcation  or  continued  certification 
under  the  Act  Advises  the  Appeals 
Council  on  all  matters  relating  to 
entitlement  to  benefits  under  the  Social 
Security  Act,  as  amended,  for  retirement 
and  survivors  insurance  beneRts,  non- 
disability  Title  XVI  claims,  and  health 
insurance  claims,'  and  supports  the 
Appeals  Council  in  all  phases  of  its 
review  function  as  the  final  step  in  the 
administrative  appeals  process.  Acting 
on  behalf  of  the  Appeals  Council,  the 
staff  imdertakes  necessary  development 
and  responds  to  such  administrative 
matters  as  requests  for  an  extension  of 
time  to  submit  additional  evidence, 
requests  for  copies  of  exhibits  from  the 
claim  file  and  requests  for  a  copy  of  the 
hearing  cassette  or  transcript  of  the 
hearing.  Following  an  analysis  of  the 
record  and  any  additional  evidence 
and/or  argument  submitted,  and 
applying  a  thorough  knowledge  of 
applicable  case  law.  the  staff  examines 
hearing  decisions  and  other  final  actions 
of  the  Administrative  Law  Judge,  and 
requests  for  Appeals  Council  review, 
and  makes  recommendations  to  the 
Appeals  Council  Member  as  to  what 
action  should  be  taken  on  cases  pending 
before  the  Council.  The  staff 
reconmiendations  include:  (a)  Whether 
own  motion  review  should  be  taken  or 
review  granted  and  (b)  the  appropriate  ~  - 
course  of  action  if  jurisdiction  is 
assumed,  including  issuing  a  decision, 
dismissal,  or  remand  of  the  case  to  an 
Administrative  Law  Judge.  The  staff 
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initiates  iaqilementlng  action  oa  behalf 
of  the  Appeab  Coundl  Members, 
indudiiig  drafting  comprehensive 
decisions  aad  orders. 

4.  The  Proyafli  Review  Branches 
(S3GC»-  S3GC23)  serve  as  support  staff 
for  the  Appeals  Council  in  reviewing 
AL}  decisions  and  dismissals  involving 
claims  for  benefits  filed  under  Titles  U 
and  XVI  of  the  Social  Security  Act.  as 
amended,  and  Title  IV  (rf  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969.  as  amended.  The  Program  Review 
Branches  advise  the  Appeals  Cooncil  on 
all  matters  relating  to  entitlement  to 
benefits  under  the  applicable  provisions 
of  the  Social  Security  Act  and  Title  IV  of 
the  Federal  Coal  Mine  Heahh  and 
Safety  Act  and  support  the  App^s 
Council  in  all  phases  of  its  review 
function  as  the  final  step  in  the 
administrattve  appeals  process.  Acting 
on  behalf  of  the  Appeab  Council,  the 
staff  in  the  program  review  branches 
undertake  necessary  development  and 
respond  to  such  administrative  matters 
as  requests  for  an  extension  of  time  to 
submit  additional  evidence  or  to  file  a 
civil  action,  requests  for  copies  of 
exhibits  bom  the  claim  file,  and  requests 
for  a  copy  of  the  hearing  cassette  or 
transcript  of  the  hearing.  Following  an 
analysis  of  the  record  and  any 
additional  evidence  and/or  argument 
submitted,  and  applying  a  thorough 
knowledge  of  applif»ble  case  law.  the 
staff  in  the  program  review  branches 
examine  hnriog  dedsioos  and  other 
final  actions  oi  the  Administrative  Law 
Judges*  and  requests  for  Appeals 
Council  review,  and  make 
recommendations  to  the  Appeals 
Council  MoDsbers  as  to  what  action 
should  be  taken  on  cases  pending  before 
the  CounciL  The  staff  recommendations 
include:  (a)  Whether  own  motion  review 
should  be  taken  or  review  granted  and 
(b)  the  appro|»iate  course  of  action  if 
jurisdiction  is  assumed,  including 
issuing  a  decision,  dismissal,  or  remand 
of  the  case  to  an  Administrative  Law 
Judge.  The  Program  Review  Branches 
initiate  implementing  action  on  behalf  of 
the  Appeals  Council  Members,  including 
drafting  comprehensive  decisions  and 
orders. 

G.  The  Office  of  Civil  Actions  (S3GL) 
is  headed  by  a  Directtv  «dio  is  also  a 
Member  of  the  Appeals  Council  and  is 
responsible  for  C^IA  action  on  cases  in 
which  a  civil  suit  has  been  filed, 
including  new  court  case  review,  acting 
on  requests  for  voluntary  remand,  and 
reconunending  whether  appeal  should 
be  sought  whrai  an  adverse  decision  has 
been  made  by  a  federal  court  Serves  as 
lead  OHA  cmnponent  responsible  for 
formulating,  implementing,  and 


evaluating  the  Associate 
Commissioner's  litigation  management 
strategy,  and  is  the  focal  point  for 
representing  that  strategy  to  other  SSA, 
OHHS,  and  Department  of  Justice 
components.  Provides  iHofessional  and 
technical  advice  to  the  Associate 
Commissioner,  the  Appeals  Council,  the 
Chief  Administrative  Law  Judge  and 
other  CMM  officials  in  aO  litigated  cases 
involving  claims  for  benefits  filed  under 
Titles  n.  XVI  and  XVni  of  the  Social 
Security  Act.  as  amended,  and  Title  IV 
of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1960.  as  amended;  claims 
to  establish  dependency  status  under 
Title  D  of  the  Act;  claims  for  individual 
enrollment  to  participate  under  Parts  A 
and/or  B  of  Title  XVni  of  the  Act;  and 
claims  by  hospitals,  skilled  norsing 
facilities  and  independent  laboratories 
seeking  certification  or  continued 
certification  under  the  Social  Security 
Act.  Develops  and  issues  instructions 
for  implementing  class  action  court 
orders  and  precedential  court  decisions. 
Tracks  and  analyzes  court  case  trends 
and  disseminates  infcmnation  to  guide 
adjudicators  with  respect  to  case  law,  to 
implement  an  effective  appeals  strategy, 
and  to  identify  areas  and  make 
recommendations  as  to  policies  which 
need  to  be  devekq>ed  and/or  clarified 
new  regulations  need  to  be  developed, 
or  clarifying  legislation  should  be 
sought. 

1.  The  Division  of  Litigation  Analysis 
and  Implementation  (S3GL1),  working 
with  other  OHA  components,  develops 
and  implements  an  appeals  strategy 
whidi  identifies  the  issues  and  types  of 
cases  which  OHA  believes  should  be 
appealed  Captures  court  trend 
information  for  dissemination  to  other 
components  to  assist  in  formulating  the 
agency's  litigation  strategy  and  in 
improving  adjudication.  Develops  and 
maintains  a  compendium  of  circuit  court 
case  law  with  systems-based  access. 
Tracks  pending  class  actions,  forecasts 
potential  workload  impact,  and  makes 
recommendations  to  workload 
components  regarding  workload  nnpact. 
Uses  court  trend  information  to  identify 
and  make  appn^ate  recommendations 
with  respect  to  areas  in  which  policies 
need  to  be  developed  and/or  clarified, 
new  regulations  need  to  be  developed, 
or  clarifying  legisIaticHi  should  be 
sought.  Prepares  and  updates  significant 
court  case  requirements  used  in 
reviewing  court  cases.  Uses  conrt  trend 
information  to  identify  areas  v^ere 
8flditi(Hial  training  is  needed  or  other 
measures  are  needed  to  improve 
defensibilify.  Advises  the  Associate 
Commissioner,  the  Chief  Administrative 
Law  Judge,  and  other  C^IA  officials,  as 


appropriate,  of  significant  cases  and 
trends,  and  of  litigation  issues  which 
may  require  revision  of  operating 
instructions,  and  assists  with  the 
preparation  of  instructions.  Coordinates 
OHA's  views  on  proposed  Social 
Secnrify  Acquiescence  Rulings.  In 
response  to  CTIA-identified  cases,  and 
to  requests  for  appeals 
recommendations  from  the  Litigation 
Staff,  Office  of  the  Deputy 
Commissioner  for  Programs,  obtains  the 
views  of  affected  OHA  components  and 
formulates  an  OHA  position  on  appeal. 
Maintains  liaison  with  die  Office  of 
General  Counsel  (OGCJ  and  the 
Litigation  Staffs  of  the  Office  of  the 
Depnfy  Commissioner  for  Programs  and 
the  Office  of  DisabiBfy  to  coordinate 
class  action  imi^ementation.  In 
coordination  with  the  Office  of  the  Chief 
Administrative  Law  Judge  and  other 
OHA  components,  develops  instructions 
for  OHA  implementation  of  class  action 
orders.  Monitors  class  action 
implementation  within  OHA.  Serves  as 
a  focal  point  for  questions  from  OHA 
adjudicators  concerning  class  action 
orders.  Acts  as  contact  point  for  OGC 
and  Litigation  Staff  (SSAJ  requests  for 
information  regarding  OHA's 
procedures,  statistics,  and  other 
information  with  respect  to  OHA 
operations  requested  in  the  course  of 
litigation.  Cooidinates  OHA's  response 
to  discovery  requests,  including 
maintaining  a  central  file  of  information 
disclosed.  Administers  and  coordinates 
the  Freedom  of  Information  Act  and 
Privacy  Act  innvisifms  for  OHA 
Develops  and  maintains  internal 
operathig  procedures  for  the  Office  of 
Civil  Actions. 

2.  Divisions  I-V  (S3GL2-S3GL6) 
provide  profiessional  and  technical 
advice  to  the  Associate  Commissioner, 
the  Director  of  the  Office  of  Qvil 
Actions,  other  Members  of  the  Appeals 
Council,  and  other  C^iA  officials  in  all 
litigated  cases  involving  claims  for 
benefits  filed  under  Titles  11,  XVI  and 
XVm  of  the  Social  Security  Act,  as 
amended,  and  Title  IV  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969,  as  amended;  claims  to  establish 
dependency  status  under  Title  11  of  the 
Act;  claims  for  individual  enrollment  to 
participate  tmder  Parts  A  and/or  B  of 
Title  XVm  of  the  Act;  and  claims  by 
hospitals,  ricilled  nursing  facilities  and 
independent  laboratories  seeking 
certifJcah'on  or  conti'nued  certification 
under  the  Social  Security  Act.  Analyze 
and  recommend  action  on  cases  referred 
by  the  Office  of  General  Counsel  fOGCJ 
for  consideration  of  whether  remand 
should  be  requested  on  the  Secretary's 
motion.  Within  published  guidelines. 
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recommend  to  OGC  defense  on  the 
record  of  certain  litigated  cases  if 
further,  administrative  action  is  not 
warranted.  Analyze  and  recommend 
action  on  cases  remanded  by  the  courts. 
As  appropriate,  conduct  defensibility 
review  of  decisions  issued  by  ALJs. 
Prepare  remand  orders,  affidavits,  and 
related  correspondence  on  behalf  of  the 
Director  and  other  Appeals  Council 
Members,  and,  as  necessary,  prepare 
comprehensive  decisions  for  the 
Director  and  other  Members  of  the 
Appeals  Council  in  civil  action  cases. 

3.  The  Program  Support  Staff  (S3GL7) 
provides  translation  services  for 
documents  to  be  entered  into  the 
certified  record,  and  performs  necessary 
translation  services  in  support  of  the 
Office  of  Appellate  Operations.  Provides 
reprographics  services  in  preparation  of 
the  official  answer  to  civil  actions  filed 
against  the  Secretary  of  DHHS  under 
Titles  II,  XVI.  and  XVIII  of  the  Social 
Security  Act,  as  amended,  and  Title  IV 
of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  as  amended. 
Manages  equipment,  personnel  and 
facilities  necessary  to  ensure  timely 
provision  of  reprographic  services. 
Performs  audit  functions  for  hearing 
transcripts  returned  from  private 
contractor.  Provides  mail  distribution 
services  to  the  operating  division  of  the 
Office  of  Civil  Actions  and  prepares 
sequential  filing  of  all  certified 
transcripts.  Purges  court  transcripts  as 
scheduled  and  oversees  teletype  system 
to  receive  notification  of  suit. 

H.  The  Office  of  Management  {S3GQ) 
provides  administrative  support  to  the 
Associate  Commissioner  for  all 
management  related  activities  for  OHA 
Coordinates  with  the  Chief 
Administrative  Law  Judge  with  respect 
to  management  support  functions  which 
affect  field  operations.  Has  direct  line 
authority  for  all  management  and 
administrative  support  functions  for  the 
headquarters  and  field  components  of 
the  Office  of  Hearings  and  Appeals, 
including  10  regional  offices  and  132 
hearing  offices  nationwide.  Is  directly 
responsible  for  the  formulation  and 
interpretation  of  goals,  objectives,  and 
policies  governing  the  development  and 
implementation  of  OHA's  resource 
support  programs.  Plans,  directs  and 
administers  a  comprehensive  human 
resource  development  and  utilization 
program  to  enable  OHA  to  carry  out  its 
programmatic  functions.  Provides 
personnel  administration  and 
management  services  to  OHA 
headquarters  and  field  employees. 
Develops  and  administers  an  OHA-wide 
program  to  identify  training  needs; 
develops  mechanisms  to  meet  identified 


training  needs;  and  assesses  the 
effectiveness  of  the  OHA  training 
program  in  meeting  the  training  needs  of 
managers,  supervisors  and  employees. 
Directs  the  policy  development  and 
implementation  of  a  comprehensive 
budget  formulation  and  financial 
management  program  to  include 
formulation  and  execution  of  budget 
requirements  and  controls  in  the  areas 
of  resource  management,  work 
measurement  and  workload  forecasting; 
administrative  cost  allocation;  cost 
benefit  analysis;  pay  and  travel;  and 
position  ceiling  control  and  contract 
services.  Provides  administrative 
support  services  to  enable  OHA  to  carry 
out  its  nationwide  programmatic  and 
operational  functions.  Executes  the  full 
range  of  policies  and  activities  relating 
to  the  resource  operations  of  OHA. 
Responsible  for  space  and  property 
management  and  planning,  including 
maintenance  of  space  and  equipment 
and  procurement  of  supplies  and  other 
materiel  which  supports  the  hearings 
and  appeals  process.  Plans,  develops 
and  administers  a  program  of  systems 
support  and  data  base  management  for 
the  design  and  programming  of  OHA's 
ADP  systems  and  OHA's  management 
information  and  statistical  reporting 
activities.  Develops  and  maintains 
operational  planning  systems,  including 
analysis  of  management  reports,  and 
formulates  management  plans, 
objectives,  and  priorities  for  OHA. 
Coordinates  and  integrates  the 
management  programs  and 
administrative  planning  initiatives  of 
OHA  into  the  long-range  goals  and 
objectives  of  SSA  and  DHHS.  Monitors 
OHA's  progress  toward  meeting 
established  agency  goals  and  makes 
recommendations  for  needed 
adjustments  to  enable  OHA  to  meet 
these  goals.  Plans,  directs,  and 
implements  an  equal  employment 
opportunity  program  within  OHA.  Plans, 
directs,  administers,  and  evaluates  the 
congressional  and  public  inquiries 
activities  for  OHA. 

1.  The  Operational  Plaiming  and 
Analysis  Staff  (S3GQ3]  provides  support 
to  the  Director  of  Management  and  to 
the  Office  of  the  Associate 
Commissioner  for  OHA's  operational 
planning  activities.  Provides  advice  and 
recommendations  to  the  executive 
management  staff  of  OHA  in  the 
formulation  of  program  and 
administrative  plans.  Analyzes 
management  reports  submitted  by  OHA 
headquarters  and  field  components  to 
assess  progress  in  accomplishing  SSA/ 
OHA  goals  and  objectives,  prepares 
recommendations  for  meeting  those 
goals  and  objectives,  and  prepares 


periodic  reports  of  OHA 
accomplishments.  Formulates  a  planning 
system  for  OHA,  and  coordinates  and 
integrates  the  management,  program, 
and  administrative  planning  initiatives 
into  the  goals  and  objectives  of  SSA  and 
DHHS.  Analyzes  plans  submitted  by 
OHA  headquarters  components, 
provides  guidance  and 
recommendations  for  improvements  in 
the  plans  submitted,  and  recommends 
Associate  Commissioner  approval  or 
disapproval  of  the  plans.  Develops, 
implements  and  maintains  continuing 
responsibility  for  the  Associate 
Commissioner's  management  review 
system.  Provides  oversight  and 
coordination  of  the  collection  and 
distribution  of  management  information 
reports  and  provides  advice  and 
guidance  to  management  staff  for 
streamlining  OHA's  management 
reports  system.  Assesses  the 
effectiveness  of  OHA's  internal  controls 
in  preventing  integrity  problems  and,  as 
appropriate,  recommends  ways  of 
strengthening  these  controls  or 
improving  integrity  monitoring  of 
susceptible  processes. 

2.  The  Equal  Opportunity  Staff 
(S3GQ4)  is  responsible  for  OHA's  equal 
opportunity  program.  Plans,  develops, 
implements,  and  monitors  OHA's 
affirmative  action  program,  and 
administers  the  Equal  Employment 
Opportunity  (EEO)  complaint  process 
for  OHA  headquarters.  Provides 
guidance  for  and  monitoring  of  OHA 
regional  EEO  programs.  Attempts  to 
resolve  informal  complaints  of 
discrimination  made  by  OHA 
employees,  and  evaluates  issues  in 
complaints  after  Departmental 
investigation.  Provides 
recommendations  to  SSA's  Office  of 
Civil  Rights  and  Equal  Opportunity  witli 
respect  to  the  development  of  equal 
opportunity  policies  and  procedures, 
and  ensures  that  OHA's  EEO  policies, 
procedures,  standards  and  guidelines 
are  consistent  with  SSA's  standards. 

3.  The  Division  of  Congressional  and 
Public  Inquiries  [S3GQ5)  formulates 
policies,  procedures,  and  guidelines  for 
use  in  responding  to  high  priority 
correspondence  bom  the  public  and 
congressional  offices.  Coordinates  with 
other  OHA  components  to  obtain 
information  needed  to  respond  to 
congressional  and  public  inquiries,  and 
prepares  and  reviews  OHA  responses  to 
congressional  and  public  inquiries. 
Evaluates  correspondence  for 
conformance  with  OHA  and  SSA 
standards,  policies  and  procedures,  and 
for  determining  necessary  action.  Serves 
as  the  correspondence  liaison  staff  with 
the  Commissioner's  Office,  the  Office  of 
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Public  Inquiries,  and  o4her  SSA  and 
DHHS  components. 

The  Onrinon  of  Budget  and  Financial 
Managenent  (S3GQ0)  plans,  develops 
and  coordinates  OHA's  budget  and 
financial  management  programs, 
advising  the  Director  of  Management 
and/or  tbe  Associate  Conmissioner  of 
the  financial  impact  of  all  decisions 
wfaich  affect  OHA.  Advises  OHA 
officials  on  all  budget  decisions  wbidi 
may  affect  the  prograas  and 
administrative  opeations  of  the  agency. 
Fonnolalcs,  )asti£es  and  presents 
OHA's  aonoal  and  nrahi-ycar  budget 
submissicHHw  Controls  the  coOection, 
recording,  and  reporting  of  all  financial 
data  in  connection  witb  Ike  b<M%et 
fonnulatian  cod  execation  functions. 
Provides  tcdmical  and  policy  guidance 
to  OHA  officials  in  headqaarters  and 
the  field  on  the  formalation  and 
presentation  phases  of  the  bodget 
procesa.  Rev^ws  and  analyzes  budget 
reqaests  sabmitted  by  OHA  components 
and  fomolates  OHA't  financial 
operating  plans  and  budget  pn^ections. 
Responnbie  for  presenting  OHA's 
budget  submissions  and  the 
justificatiaas  far  these  aubausaians  to 
SSA  officials,  end  for  the  assessment  of 
and  response  to  SSA's  reviews  of  these 
submissions.  Adaiaisters  cost 
allocation  fsnctions  of  the  budget 
process.  Worics  with  SSA  buidget 
officials  to  obtain  the  resources 
necessary  to  meet  OHA  goals  and 
objectives  Develops  all  necessary 
applications  Cot  generating  budget  data 
and  financial  aanagement  reports. 
Responsible  for  the  execution  of  OHA's 
budget  Executes  and  adaiinisters  a 
financial  management  sjrsteBv 
integrating  resource  managcsient 
controls  in  the  lottowng  areas:  workload 
forecasting:  work  meaauronent  and 
productivity;  employment  ceiling 
control;  coal  beiKfit  analysis; 
adauniatrative  cost  allocatiaa:  payroll 
and  travel;  and  fiscal  operations. 
Provides  technical  and  policy  guidance 
to  regional  (^ces  and  htadqinrten 
components  on  the  execution  of  OHA's 
budget  Monitors  workload  projections 
for  budget  executioa  and  control 
purposeSk  and  moailors  and  controls 
employment  and  fiscal  resources  based 
on  analyses  of  work  aBeastureraent 
productivity,  cost  benefit,  and  resource 
utilization.  Easurea  that  employment 
ceilings  and  oUigatioBS  and 
expenditures  of  funds  are  in 
conformance  witb  authorized  allobnents 
and  allowances.  Performs  periodic 
reviews  of  budget  execution  and 
financial  lannngcmint  practices  in  OHA 
offices^  Maintains  liaison  tvith  SSA  to 
inte^ate  OHA's  financial  management 


system  with  tbe  fiaancial  nanagement 
system  at  SSA.  Administers  die  travel 
and  pasrroU  fimction  for  aH  OHA 
headquarters  components  and  AL)s 
nationvride. 

5.  The  Division  of  Human  Resources 
(S3GQ7)  plans,  develops  and 
admini^ers  OHA's  human  resources 
management  program,  including 
recruitment  and  frfaceraent;  position 
managementr  classification;  pay 
administration;  en^rfoyee  awanfs; 
organizational  management;  labor 
management  and  enq^yee  relations. 
Provides  advice  to  the  Director  of 
Management  and/or  the  Associate 
Conmissioner  on  all  matters  related  to 
the  utilization  of  OHA's  human 
resources.  Is  tlie  principal  advisor  to  the 
EKrector  of  Management  and  the 
Associate  Commissioner  on  OHA's 
delegations  of  administrative  autfrority. 
Effectuates  the  Associate 
Commissioner's  decisions  with  respect 
to  delegations  of  antbority.  ftepares  and 
makttains  docanMmtation  with  respect 
to  the  organizational  structure  of  CH-IA. 
Conducts  daseifkation  and 
oiganizatiofMl  surveys  and  studies,  and 
devekjpe  responses  to  classification 
appeals.  Afhninisters  CXIA's  position 
classification  and  organization 
managenent  programs  in  a  way  that 
tnsures  that  organization  and/or 
position  proposals  may  by  OHA  are 
within  estaMished  OFM,  DHHS,  SA. 
and  OHA  goals  and  obfectives.  Secures 
and  maintains  persormri  records  for  all 
ALJs  and  headquarters  employees. 
Develops  and  reviews  qualification 
standards  for  C^iA  positions.  Maintains 
and  oversees  positioR  descriptions  for 
OHA,  inchMiing  writing  and/or  assisting 
in  the  preparation  of  position 
descriptions;  reviewing  OHA  position 
descriptions  to  determine  correct  title, 
series  and  grade;  aiKl  recommending 
corrective  action  where  necessary. 
Exercises  appomtment  authority  for 
headquarters  positions,  and  acts  on 
behalf  of  the  Associate  Commissioner  to 
recruit  and  appoint  ALJs  in  manner 
consistent  widi  mOlS/SSA/OPM 
policies  and  procedures.  Evaluates  the 
effectiveness  of  ttlA's  personnel 
management  hmctions  and  activities 
and  piepaies  recommendatians  for  the 
residutioa  of  persooael  management  and 
employee  relatkna  issues.  Adtamisters 
OHA's  flextime  program  to  ensure 
compliance  witb  government-wide 
regulations  and  CMA  pcAcy.  Develops 
and  sets  national  policy  for  fidd- 
interaction  vridi  the  Matioaal  Treasury 
Employees  Union  (hTTEU)  regardii^ 
labor  relationa,  mnd  administers  the 
American  Federation  of  Government 
Employees  (AFGE)  NatlcKial  AgrecmenL 


Outlines  and  cRssemmates  to  OHA 
headqaarters  and  field  components 
general  policies  for  disciplinary  and 
adverse  actions,  reprimands,  etc. 
Prepares  recommendations  as  to 
arbitration  of  employee  and  contract 
grievancesL  Admim'aters  OHA's  human 
resource  development  and  training 
programs  to  ensure  ti>eir  educational 
validity,  traieliness  and  appropriateness. 
Participates  witft  other  OHA 
components  in  planning,  scheduling  and 
preparing  materials  for  training  OHA 
headquarters  and  field  staff.  Locates 
af^NTopriatc  sources  for  outside  training 
or  considtant  services  for  internal 
programs  to  resolve  (ttfA  training 
needs.  Counsels  employees  on  career 
development  opportunities,  including 
staff  development,  execvtive 
devek>pBMnt  and  other  development 
programs.  Coordinates  with  o^ier  (MiA 
officuts  in  the  preparation  of  on-the-job 
training  and  provides  support  for 
oricatation  training  needs  of  vocational 
and  medical  consultants.  Coordinates 
training  activities  with  SSA 
headquarters  and  regional  components. 
6.  The  Division  of  Material  Resources 
(S3GQB)  plans,  directs  and  providea 
administrative  support  services  in  the 
areas  of  space  planning  and 
management;  forms  and  records 
management;  property  managemen^. 
equrpraent  control  and  maintenance; 
graphic  arts:  safety  and  self-protection, 
inehiding  emergency  planning;  secinity; 
procurement  and  supply;  laboring 
services;  mail  and  messenger  services; 
motor  vehicle  operations; 
communications  systems  management; 
and  library  reference.  Organizes, 
controls  and  coordinates  procurement 
and  property  management  actirities, 
including  development  of  specifications 
and  requisitions  for  procurement  of 
property,  inspections  of  property  owned 
or  leased  by  the  U.S.  Govemmeut,  and 
property  accountabifity.  Maintains 
liaison  with  other  government  offrcials 
and  private  concerns  to  obtain  the  latest 
available  information  and  advice  on 
current  trends  and  development  in 
facilities  planning  and  management. 
Coordinates  administrative  support 
services  provided  to  OHA  by  SSA, 
DHHS,  OFM,  GSA,  and  other  agendes, 
incladiiig  such  services  as  building 
maintenance,  alterations,  and  inventory 
management.  Develops  and  administers 
a  comprehensive  space  mamgement 
program  for  tfie  assignment  and 
utilization  of  offices  in  OHA.  Plans, 
directs,  and  coonfinates  the  acquisition 
and  installation  of  a  communications 
network  system  for  OHA.  Rrovides 
advice  and  assistance  to  OHA  officials 
regarding  alterations,  renovations, 


repairs,  etc  Assures  contractual 
completion  of  all  work  requested  for 
headquarters  components.  Identifies  and 
maintains  property  and  equipment 
management  requirements,  including 
storing  and  securing  supplies  and 
equipment;  identifying  the  need  for 
maintenance,  repair,  or  replacement  of 
equipment;  and  maintaining  catalogs, 
brochures  and  sources  of  technical  data 
to  ensure  that  OHA's  current  and  future 
supply  requirements  are  met.  Revises 
procurement  procedures  as  necessary  to 
ensure  that  the  supply  needs  of  OHA 
field  and  headquarters  components  are 
met.  Administers  an  occupational  health 
and  safety  program  in  compliance  with 
established  health  and  safety  concepts, 
regulations,  standards  and  procedures. 
Administers  security  programs  and 
inspections,  and  coordinates  with  local 
law  enforcement  oRicials  to  ensure 
protection  of  OHA  property  and 
personnel. 

7.  The  Division  of  Systems  Resources 
(S3GQg)  is  the  focal  point  for  all  OHA 
systems-related  activities.  Provides 
office  automation  and  data  processing 
support  to  all  OHA  components. 
Develops  OHA's  long-range  systems 
goals  and  objectives.  Provides  computer 
programming  and  systems  support  for 
the  planning,  design,  development,  and 
implementation  of  all  OHA  ADP 
systems.  Serves  as  liaison  with  the 
Office  of  Systems,  SSA.  on  all  matters 
pertaining  to  systems,  and  ensures  that 
OHA  systems  efforts  are  undertaken, 
that  projects  underway  are  carried  out 
successfully,  and  that  OHA  participates 
fully  in  the  SSA  systems  strategy. 
Ensures  that  OHA  systems-related 
projects  are  integrated  widiin  SSA's 
Systems  Modernization  Plan,  and 
analyzes  the  impact  of  SSA's  Claims 
Modernization  Program  upon  OHA 
programs  and  processes.  Maintains  an 
indepth  knowledge  of  SSA  system 
development  activities  and  advises  the 
Director  of  Management  of  changing 
plans  and  strategies  with  respect  to 
systems.  Prepares  data  for  the  OHA 
ADP/TC  budget  submission,  and 
evaluates  OTIA  user  requests  for  ADP 
services.  Ensures  that  OHA  systems 
meet  user  needs  and  management 
information  requirements,  and  resolves 
automation  problems  of  systems  users. 
Responsible  for  the  OHA  Case  Control 
System,  including  the  integrity  of  the 
management  information  resulting  from 
that  system.  Maintains  management 
plans  for  all  automation  projects. 
Develops  plans,  strategies  and  user  data 
requirements  to  respond  to  OHA's 
automation  needs.  Develops  proposed 
automation  initiativea  in  response  to 
user  needs  and  new  legislative 


requirements.  Develops  and  maintains 
the  systems  configuration  management 
plan  and  strategy.  Monitors  OHA's 
Information  Technology  Services  (ITS) 
procurements  through  the  SSA 
procurement  cycle  and  ensures  that  they 
progress  through  critical  processing 
points.  Provides  policy  and  operational 
guidance  in  the  development  of  long  and 
short-range  systems  planning.  Identifies 
OHA  training  needs  with  respect  to 
systems  activities,  and  coordinates  with 
responsible  OHA/SSA  components  to 
ensure  that  these  needs  are  met. 
Responsible  for  the  logical  and  physical 
structure  of  all  OHA  databases, 
including  the  establishment  and 
maintenance  of  the  OHA  Data 
Dictionary,  coordination  with  SSA 
Database  Administrators,  and  mapping 
OHA  database  designs  against  the  OHA 
strategic  plan.  In  compliance  with  the 
Privacy  Act,  ensures  that  necessary 
documentation  is  published  for  OHA 
ADP  systems  changes.  Responsible  for 
the  security,  maintenance  and  integrity 
of  the  ADP  equipment  inventory. 
Identifies  the  functions,  policies  and 
related  personnel  needs  to  support  and 
manage  word/data  processing  and 
telecommunications  systems.  Provides 
technical  support  for  the  nationwide 
OHA  telecommunications  network,  and 
ensures  efficient  and  effective 
implementation  and  operation  of  the 
various  telecommunications  netwoiics 
used  by  OHA  and  of  the 
telecommunications  host.  Develops, 
implements  and  maintains  applications 
systems  for  OHA. 

I.  The  Office  of  Policy,  Planning  and 
Evaluation  (S3GP)  plans,  analyzes  and 
develops  OHA-wide  policy  for  the 
hearings,  appeals  and  civil  actions 
processes.  Manages  the  overall  OHA 
policy  c(»nmunications  system. 
Responsible  for  OHA  activity  with 
respect  to  Social  Security  regulations, 
including  developing  the  regulations 
governing  OHA  processes  and 
developing  an  OHA  position  with 
respect  to  program  regulations  proposed 
by  SSA  components.  Monitors  OHA's 
implementation  of  program  regulations 
governing  the  hearings  and  appeals 
process.  Plans  and  conducts  a 
comprehensive  OHA-wide  evaluation 
program  designed  to  support  OHA 
policy  and  regulatory  initiatives  and 
measure  the  overall  effectiveness  of  the 
nationwide  hearings  and  appeals 
process.  Provides  advice  and  guidance 
throughout  OHA  on  matters  involving 
program  policies,  planning,  and 
evaluation.  Coordinates  policy,  planning 
and  evaluatipn  matters  within  OHA, 
with  other  SSA  components,  and  with 
Health  Care  Financing  Administration 


(HCFA),  Office  of  General  Counsel 
(OGC).  and  other  Department  of  Health 
and  Human  Services  (DHHS) 
components,  other  Federal  agencies  and 
private  organizations.  Responsible  for 
SSA  policy  with  respect  to  claimant 
representation  and  the  fees  charged  for 
these  services.  Develops  and 
coordinates  program  training  in 
conjuction  with  appropriate  OHA,  SSA, 
HCFA.  DHHS,  and  OGC  components. 

1.  The  Division  of  Planning  and 
Evaluation  (S3GP1)  plans,  develops, 
coordinates,  and  conducts  a 
comprehensive  OHA-wide  program  of 
studies  and  analyses  of  the  application 
of,  and  compliance  with,  SSA  and  OHA 
policies  and  procedures  in  all  phases  of 
OHA's  hearings  and  appeals  processes 
and  the  quality  of  results  achieved. 
Provides  advice  and  assistance  to  other 
OHA  components  in  designing  and 
implementing  appropriate  systems  and 
procedures  for  collecting,  recording, 
analyzing  and  evaluating  data  pertinent 
to  assessing  the  quality  of  work 
emanating  from  the  hearings  and 
appeals  processes.  Conducts  studies  of 
policy  implementation  within  OHA. 
Conducts  special  studies  and  analyses 
of  claims  processes  that  impact  on  the 
quality,  quantity  and  timeliness  of  the 
hearings  and  appeals  process  or  OHA 
workloads  to  develop  OHA 
recommendations  for  SSA  policy  and 
procedural  changes  or  other  corrective 
managerial  initiatives.  Identifies 
problem  areas  and  defidencies  in 
policies,  policy  application,  methods  and 
procedures,  and  recommends  corrective 
action.  Develops  techniques  and 
systems  for  conducting  evaluations  of 
the  substantive  and  technical  aspects  of 
claims  processing  throughout  OHA. 
Designs  and  conducts  a  variety  of 
program  evaluation  studies  and 
analyses  in  support  of  OHA  program 
policy  and  administrative  initiatives. 
Develops  long-range  program  related 
plans  for  OHA.  Responsible  for  strategic 
planning  for  OHA,  including  managing 
implementation  of  strategic  initiatives 
and  coordinating  OHA  action  on 
initiatives  for  simplifying  the  appeals 
process,  for  exploring  the  feasibility  of 
two-way  video  hearings,  for  modernized 
information  architecture,  for  electronic 
storage  and  retrieval  of  evidentiary 
materials,  and  for  exploring  the 
applicability  of  expert  sjrstems  for  OHA, 
including hhl  implementationsf 
available  automated  processesTDesigiis^ 
and  conducts  various  program^oiegrity 
studies  and  analyses  of  OHA  processes 
and  op«atktns  to  ensure  that  OHA 
programs,  pcdicies  and  practices  are 
consistent  with  the  highest  standards  of 
integrity  and  equity.  Analyses  the 
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results  of  OHA's  evaluation  systems  to 
determine  deviations  from  statutory, 
regulatory,  policy,  or  procedural 
requirements  and/or  from  established 
administrative  quality  standards. 
Assesses  the  compatibility  of  operating 
results  with  program  philosophy  and 
objectives,  and  recommends  corrective 
action  to  pro-am  managers  and  other 
OHA  offiGials. 

2.  The  Division  of  Policy  (S3GP2)  is 
responsible  for  policy  matters  related  to 
the  hearitigs  and  appeals  process  and 
for  SSA  program-related  policy  matters 
for  the  Office  of  Hearings  and  Appeals. 
Plans,  develops,  and  coordinates  the 
preparation  of  regulations,  policies,  and 
guidelines  for  the  hearings,  appeals  and 
claimant  representation  processes  under 
Titles  II.  XVI.  and  XVIII  of  the  Social 
Security  Act,  as  amended,  and  under 
Title  IV  of  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969.  as  amended. 
Ensures  that  operating  procedures  and 
instructions  developed  to  implement  the 
hearings  and  appeals  process  conform 
with  national  SSA  and  OHA  policy. 
Provides  advisory  services,  consultation, 
and  staff  assistance  to  other 
components  of  OHA.  Maintains  an 
effective  system  for  communicating 
policy  positions  through  program  guides 
and  directives  and  informational  notices 
necessary  for  an  effective  hearings  and 
appeals  process.  Develops  and 
maintains  publications,  informational 
materials,  references  and  forms  on  the 
hearings,  appeals,  claimant 
representation  and  civil  actions 
processes.  Maintains  ongoing  liaison 
with  SSA.  HCFA.  DHHS.  OGC  and 
others  with  respect  to  program, 
legislative,  and  policy  matters.  Develops 
and  coordinates  beneBt  program  policy 
and  regulatory  activity  for  OfiA. 
Responds  to  inquiries  on  OHA  program 
policy  matters.  Reviews,  coordinates, 
develops  and  comments  on  program 
regulations,  rulings,  and  other  program 
instructions  emanating  from  SSA,  DHHS 
and  other  administrative  law  bodies  that 
may  influence  or  impact  on  OHA  policy 
areas.  Reviews  current  and  developing 
trends  in  administrative  law  and 
litigation;  analyzes  and  prepares  policy 
recommendations:  and  develops  long- 
range  and  short-range  plans  for  hearings 
and  appeals  policy  matters  and  OHA's 
implementation  of  benefit  program 
policy  matters.  Develops  and 
coordinates  program  training  in 
conjunction  with  other  OHA 
components  and  SSA.  HCFA.  DHHS 
and  OGC  program  components. 


Dated:  (uly  19, 1988. 
DorcM  R.  Hardy. 

Commissioner  of  Social  Security. 

(FR  Doc.  88-17780  Filed  8-5-88:  8:45  am] 

WLUNG  COOE  41M-11-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Advisory  Council  On  Historic 
Preservation;  SES  Performance 
Review  Board 

AGENCY:  OfHce  of  the  Secretary,  Interior. 

action:  Notice  of  SES  Performance 
Review  Board  appointments. 

SUMMARY:  This  notice  provides  the 
names  of  those  individuals  who  have 
been  appointed  by  the  Chairman  of  the 
Advisory  Council  on  Historic 
Preservation  to  serve  as  members  of  the 
Advisory  Council's  SES  Performance 
Review  Board.  Pursuant  to  the 
Memorandum  of  Understanding 
between  the  Advisory  Council  and  the 
Department  of  the  Interior,  the  SES 
performance  appraisal  plan  for  the 
Department  has  been  adopted  for  use  by 
the  Advisory  Council.  The  Performance 
Review  Board  will  review  the  appraisal, 
award,  and  bonus  recommendations  for 
the  SES  members  of  the  Advisory 
Council  staff,  and  recommend  Hnal 
action  to  the  Chairman.  This  notice  is 
processed  on  behalf  of  the  Advisory 
Council,  as  required  by  5  U.S.C. 
4314(c)(4). 

DATE:  These  appointments  are  effective 
August  15. 1968. 

FOR  FURTHER  INFORMATION  CONTACT 

J.  Lynn  Smith,  Personnel  Officer,  Office 
of  the  Secretary  (PMSP),  Department  of 
the  Interior,  Washington,  DC  20240, 
Telephone  number:  343-6702. 

The  names  of  the  SES  Performance 
Review  Board  members  are: 

Ms.  Gail  D.  Niedemhofer  (Noncareer). 

Special  Assistant  for  Programs. 

Department  of  the  Interior 
Mr.  Peter ).  Basso  (Career),  Deputy 

Chairman  for  Management,  National 

Endowment  for  the  Arts 
Mr.  Jerry  L  Rogers  (Career),  Associate 

Director  for  Cultural  Resources, 

Department  of  the  Interior 

Dated:  July  29. 1988. 
Rick  Ventura. 

Assistant  Secretary.  Policy,  Budget  and 

Administration. 

[FR  Doc  88-17709  Filed  8-&-88;  8:45  am) 

BUXINQ  COOC  4310-1»-M 


Bureau  of  Land  Management 

(UT-020-8S-4S30-12;  1784] 

District  Multiple  Use  Advisory  Council 
Meeting  and  Tour;  Salt  Lake  District 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  District  Multiple  Use 

Advisory  Council  Meeting  and  "Tour. 

SUaHHARV:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-463,  that  a 
meeting  of  the  Salt  Lake  District 
Multiple  Use  Advisory  Council  will  be 
held  on  August  18  and  19, 1988. 
beginning  at  8:30  a.m.  in  the  Conference 
Room  in  the  Salt  Lake  District  Office, 
2370  South  2300  West,  Salt  Uke  City. 

On  August  18,  following  a  morning 
meeting  to  discuss  the  proposed 
decisions  in  the  Resources  Management 
Plan  for  the  Pony  Express  Resource 
Area  (Tooele  and  Utah  Counties),  the 
Council  will  depart  for  a  tour  of  the 
West  Desert.  There,  they  will  inspect  the 
proposed  site  for  the  APTUS  hazardous 
waste  incinerator,  a  waterfowl  habitat 
improvement  project,  and  public  lands 
utilized  during  the  recent  Firex  88 
military  exercises. 

On  August  19.  the  Council  will 
reconvene  in  the  Salt  Lake  District 
Office  Conference  Room  (8:30  a.m.)  to 
discuss  current  issues.  Key  agenda  items 
include:  Drought  effects  on  livestock 
grazing;  an  update  on  the  1988  wild 
horse  adoptions;  and  a  progress  report 
regarding  land  exchanges. 

The  public  is  invited  to  attend  the 
morning  meetings  or  to  file  written 
statements  for  the  Council's 
consideration.  Those  wishing  to  make 
oral  statements  must  notify  the  Salt 
Lake  District  Manager  by  August  15. 
1988. 

FOR  FURT>ffiR  INFORMATION  CONTACT: 
Deane  H.  Zeller,  District  Manager. 
Bureau  of  Land  Management.  Salt  Lake 
District.  2370  South  2300  West.  Salt  Lake 
City.  Utah  64119.  (801)  524-5348. 
Jolin  H.  Stephenson. 
Acting  Salt  Lake  District  Manager. 
[FR  Doc  88-17792  Hied  8-6-88: 8:4S  am) 

■ILUNa  COOE  431«-00-ll 


Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals;  Unhrerslty  of  Oregon,  PRT 
#693357 

On  May  16. 1988.  a  notice  was 
publishd  in  the  Federal  Register  (Vol.  53. 
FR  No.  94)  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  University  of  Oregon  Visual  Arts. 
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Resources  Center,  Eugene.  Oregon 
{PRT#  693357]  for  a  permit  to  reimport 
from  Canada,  40  Eskimo  dolls,  some  of 
wh>ch  are  partially  constructed  from 
walrus  ivory  and  various  seal  and 
walrus  parts. 

Notice  is  hereby  given  that  on  ]uly  29, 
19B8.  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1872  (16 
U.S.C.1361-1407).  and  the  Endangered 
Species  Act  of  1972  (16  U.S.C.  1539).  the 
Pish  and  Wildlife  Service  issued  a 
permit  subject  to  certain  conditions  set 
forth  therein. 

The  permits  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Office  of  Management  Authority, 
Room  403, 1375  K  Street,  NW., 
Washington,  DC,  20005. 

Dated:  Augtwt  3. 1988. 
R.  K.  Robinson, 

Chief.  Bmnch  ofPermita,  Office  of 
Management  Authority. 

[FR  Doc.  B8-17782  Piled  8-5-88;  &-45  am] 

BILLINa  CODE  4314-IM-M 


Office  of  Surface  Mining  Redamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatcM^  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington. 
DC  20503.  telephone  202-395-7340. 

Title:  Permit  Applications — Minimum 
Requirements  for  Legal,  Financial, 
Compliance,  and  Related  Information  30 
CFR  Part  778. 

OMB  Number  1029-0034. 

Abstract:  Section  5a7(b)  Pub.  L.  95-87 
provides  that  persons  conducting  coal 
mining  activities  submit  to  the 
regulatory  authority  all  relevant 
information  regarding  ownership  and 
control  of  the  property  to  be  affected, 
their  compliance  status  and  history.  This 
information  is  used  to  ensure  all  legal, 
financial  and  compliance  requirements 
are  satisfied  prior  to  issuance  or  denial 
of  a  permit. 

Bureau  Form  Number  None. 


Frequency:  Every  five  years. 

Description  of  Respondents:  Coal 
Mine  Operators. 

Annual  Responses:  2,420. 
Annual  Burden  Hours:  85,752. 
Estimated  Completion  Time:  40  hours. 
Bureau  clearance  officer  Nancy  Ann 
Baka  (202)  343-5981. 

Date:  July  29, 1988. 
Andrew  F.  DeVito. 

Acting  Chief  Regufatory  Development  and 

Issues  Maaagement  Office. 

[FR  Doc.  88-17784  Filed  8-«-88;  8:45  am] 

BHJJNaCOOe  4310-05-« 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Na  AB-299X) 

Exemption;  Oregon  &  Northwestern 
Railroad  Co.;  Abandonment  of 
Railroad  in  Grant  and  Harney  Counties, 
OR 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  line  of  railroad  between  milepost  3.5 
in  Bums,  Harney  County,  OR.  and 
milepost  50.2  in  Seneca,  Grant  County, 
OR. 

Applicant  has  certified  that  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  governmental 
entity  acting  on  behalf  of  such  user) 
regarding  cessation  of  service  over  the 
line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court 
or  has  been  decided  in  favor  of  the 
complainant  with  the  2-year  period.  The 
appropriate  State  agency  has  lieen 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  the 
exemption  will  be  effective  September  7, 
1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 


environmental  issues'  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)2  must  be  filed  by  August 
18, 198B  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  August  28, 
1988vnth: 

Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 

Wendell  Gronso,  709  Ponderosa  Village, 

Bums,  OR  9772a 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab-  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  enegry  impacts,  if  any,  from  this 
abandonment. 

The  Secticm  of  Energy  and 
EnvircKiment  ['SEEi  will  prepare  an 
environmetal  assessment  (EA).  SEE  will 
serve  the  EA  on  all  parties  by  August  15, 
1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Carl  Bausch. 
Chiet  aSE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  )uly  28. 1988. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
NoreU  R.  McGee, 
Secretary. 

[FR  Doc.  88-17548  Filed  8-5-88:  8:45  am] 
BtLUMS  COOC  7DM-0VM 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  Asbestos  Safety,  Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 


■  A  slay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  esamptioB.  See  Ex  Parte  No.  274  (Sub-No. 
B),  Exemption  of  Out-of Service  Hail  Line*  (not 
printed),  served  March  8, 1988. 

'  See  Exemption  of  Rail  Line  Abandoniaents  or 
Discontinuance— Offers  of  Financial  Assis'ance.  4 
ICC.  2d  IM I1S67).  and  final  rules  publisned  in  the 
Federal  Sagtatar  on  December  22. 1907  (52  FK  4SM0- 
48446). 
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given  that  a  proposed  consent  decree  in 
United  States  v.  Asbestos  Safety.  Inc.. 
Civil  Action  No.  87  C  3945.  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Illinois,  in  the 
Eastern  Division  on  July  26, 1988.  This 
agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  defendant 
which  alleged  violations  of  the  Clean 
Air  Act  and  the  asbestos  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAP)  at  several  sites  in 
Illinois. 

The  proposed  consent  decree  provides 
for  compliance  with  the  Clean  Air  Act 
and  NESHAP  and  payment  of  $15,000  in 
settlement  of  the  action. 

The  Department  of  Justice  will  receive 
for  a  period  up  to  and  including 
September  7, 1988,  comments  relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Asbestos 
Safety,  Inc..  D.J.  Ref.  90-5-2-1-1053. 

The  proposed  consent  decree  may  be 
examined  at  the  ofTice  of  the  United 
States  Attorney,  Northern  District  of 
Illinois,  219  South  Dearborn  Street, 
Chicago.  Illinois  and  at  the  Region  5 
Office  of  the  Enviromnental  Protection 
Agency,  Office  of  Regional  Counsel,  230 
South  Dearborn  Street.  Chicago,  Illinois 
60604.  Copies  of  the  consent  decree  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.90  (10  cents  per  page 
reproduction  cost]  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  ManuiU. 

Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-17833  Filed  8-5-88;  8:45  am] 

BtLUNO  COOC  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act;  City  of  Bayou  La 
Batre,AL 

In  accordance  with  Department 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  July  21. 1988.  a  proposed 
Consent  Decree  in  United  States  v.  City 
of  Bayou  La  Batre.  Alabama,  Civil 
Action  No.  M-O&iXy-V-C,  was  lodged 


with  the  United  States  District  Court  for 
the  Southern  District  of  Alabama.  The 
Complaint  filed  by  the  United  States 
sought  injunctive  relief  and  the 
assessment  of  civil  penalties  under  the 
Clean  Water  Act.  as  amended  (the  Act], 
against  the  City  of  Bayou  La  Batre. 
Alabama,  and  three  seafood  processors, 
namely,  QF,  Inc.,  International  Oceanic 
Enterprises  of  Alabama,  Inc.  (lOE),  and 
Sea  Peari  Seafood  Company,  Inc.  The 
Complaint  alleged  that  the  City 
discharged  pollutants  from  its  sewage 
treatment  plant  in  violation  of  its 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  and 
the  Act.  The  Complaint  alleged  that 
each  of  the  defendant  seafood 
processors  discharged  pollutants  into 
the  City's  sewage  treatment  plant  in 
violation  of  pretreatment  standards  and 
the  Act  The  Complaint  further  alleged 
that  defendants  QF  and  lOE  discharged 
pollutants  into  the  Bayou  La  Batre 
without  an  NPDES  permit  in  violation  of 
the  Act 

Under  the  proposed  Consent  Decree, 
the  City  will  pay  a  civil  penalty  of 
$8,000,  and  each  of  the  seafood 
processors  will  pay  a  civil  penalty  of 
$20,000.  The  Decree  requires  the  City  to 
undertake  numerous  remedial  measures 
to  ensure  that  is  complies  with  the  Act 
in  its  operation  of  its  sewage  treatment 
plant  The  Decree  also  requires  the 
seafood  processors  to  stop  discharging 
their  wastewater  into  the  City's  sewage 
treatment  plant  or  into  the  Bayou  La 
Batre. 

The  Department  of  Justice  will  receive 
for  a  period  up  to  and  including 
September  7, 1988,  comments  concerning 
the  proposed  Consent  Decree. 
Conunents  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  DC 
20044.  and  should  refer  to  United  States 
V.  City  of  Bayou  La  Batre.  Alabama,  D.J. 
Ref.  90-5-1-1-2945. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1]  The  United  States  Attorney  for  the 
Southern  District  of  Alabama,  Room  305. 
United  States  Courthouse.  113  St.  Joseph 
Street  Mobile.  Alabama:  (2)  the  U.S. 
Environmental  Protection  Agency. 
Region  4.  345  Courtland  Street.  N.E.. 
Atlanta.  Georgia:  and  (3)  the 
Environmental  Enforcement  Section. 
Land  &  Natural  Resources  Division,  U.S. 
Department  of  JiiRtirn.  loth  & 
Pennsylvania  Avenue.  N.W. 
Washington.  D.C.  Copies  of  the 
proposed  Decree  may  be  ontained  by 
mail  horn  the  Environmental 
Enforcement  Section  of  the  Department 
of  Justice.  Land  and  Natural  Resources 


Division.  P.O.  Box  7611.  Benjamin 
Franklin  Station.  Washington.  DC 
20044-7611,  or  in  person  at  the  U.S. 
Department  of  Justice  Building.  Room 
1517, 10th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  Any 
request  for  a  copy  of  the  proposed 
Consent  Decree  should  be  accompanied 
by  a  check  for  copying  costs  totalling 
$2.70  ($0.10  per  page]  payable  to  "United 
States  Treasurer." 
Roger  |.  Mairalla, 

Assistant  Attorney  General,  Land  Sr  Natural 
Resources  Division. 

[FR  Doc.  88-17834  Filed  8-S-88;  8:45  am] 
■HUNO  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  aean  Water  Act;  City  of  Jollet 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  June  30, 1988,  a  proposed 
consent  decree  in  United  States  v.  City 
ofjoliet.  Civil  Action  No.  88  C  5661,  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of 
Illinois.  The  proposed  consent  decree 
resolves  a  judicial  enforcement  action 
brought  by  the  United  States  against  the 
city  of  Joliet  for  violations  of  the  Clean 
Water  Act 

The  proposed  consent  decree  requires 
the  City  of  Joliet  to  attain  and, 
thereafter,  maintain  compliance  with  the 
Clean  Water  Act  and  comply  with  its 
NPDES  permit  To  ensure  compliance 
with  the  final  effluent  limits,  the 
proposed  consent  decree  requires  Joliet 
to  construct  a  secondary  treatment  plant 
upgrade  and  a  single-stage  nitrification 
facility  at  the  east  Side  Sewage 
Treatment  Plant.  The  proposed  consent 
decree  also  requires  Joliet  to  take 
specified  measure  to  ensure  that  the 
East  Side  Sewage  Treatment  Plant  is 
property  operated  and  maintained. 
Finally,  the  consent  decree  requires 
Joliet  to  pay  a  civil  penalty  of  $160,000. 

The  Department  of  Justice  will  receive 
for  a  period  up  to  and  including 
September  7. 1988.  comments  relating  to 
the  proposed  consent  decree.  Comments- 
should  be  addressed  to  the  Assistant 
Attorney  General.  Land  and  Natural 
Resource  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  City  ofjoliet,  D.J.  Ref.  90-S-1-1-3155. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  219  South  Dearborn 
Street  Chicago,  Illinois  and  at  the  office 
of  Regional  Counsel,  Environmental 
Protection  Agency,  230  South  Dearborn 
Street  Chicago,  Illinois. 
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Copies  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1517.  Ninth  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.00  (10  cents  per  page 
reproduction  costs)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  ].  Marzulla, 

Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 

[FR  Doc.  8a-17835  Filed  8-5-88;  8:45  am] 

BIUJNG  CODE  4410-01-M 


Lodging  of  Consent  Decree,  Morton 
Thiokol,  Inc.,  et  al. 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7. 
notice  is  hereby  given  that  three 
proposed  consent  decrees  in  United 
States  V.  Morton  Thiokol,  Inc.,  et  al.. 
Civil  Action  No.  83-4787,  were  lodged 
with  the  United  States  District  Court  for 
the  District  of  New  Jersey  on  July  29, 
1988.  The  action  was  filed  pursuant  to 
section  107  of  the  Comprehensive 
Envirorunental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C.  9607.  The  complaint  sought  the 
recoverly  of  costs  incurred  by  the 
United  States  in  connection  with  federal 
clean-up  and  investigative  activities  at 
the  "Goose  Farm"  site  in  New  Egypt, 
New  Jersey. 

The  most  significant  of  the  three 
consent  decrees  requires  the  primary 
settling  defendant  to  fund  and 
implement  the  remedial  action  for  the 
permanent  cleanup  of  the  Site.  The 
remedial  action  plan  includes  treatment 
of  groundwater  contamination  and 
removal  of  PCB-contaminated  soil.  This 
defendant  and  one  other  defendant  will 
together  pay  $4.8  million  to  the  United 
States  and  the  State  of  New  Jersey  for 
costs  incurred  in  conducting  removal 
and  investigation  activities  at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decrees  for  a  period  up  to  and 
including  September  7, 1988.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Land  and 
Natural  resources  Division,  U.S. 
Department  of  Justice,  10th  Street  and 
Pennsylvania  Avpnue.  NW.. 


Washington.  DC  20530.  All  comments 
should  refer  to  United  States  v.  Morton 
Thiokol,  Inc.  et  al.,  DOJ  Reference  No. 
90-11-2-38. 

The  proposed  consent  decrees  may  be 
examined  at  the  following  offices  of  the 
United  Stales  Attorney  and  the 
Environmental  Protection  Agency 
("EPA"): 

U.S.  Attorney's  Office.  District  of  New 
Jersey,  401  Market  Street,  Camden,  New 
Jersey  08101,  Contact:  Paul  Blaine.  (609) 
757-5028. 

U.S.  EPA,  Region  II,  Office  of  Regional 
Counsel,  26  Federal  Plaza,  New  York, 
New  York  10278,  Contact:  Robert  Carr, 
(212)  264-3415. 

Copies  of  the  proposed  consent 
decrees  may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
Room  1515. 10th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  decrees  may  be. 
obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  of  the  decrees,  please  enclose  a 
check  for  copying  costs  in  the  amount  of 
$12.30  payable  to  Treasurer  of  the 
United  States. 
Roger  |.  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

(FR  Doc.  88-17783  Filed  8-5-88:  8:45  am) 

niXINQ  CODE  4410-01-M 


Lodging  of  Consent  Decree;  Rohm  & 
Haas  Co.  et  al. 

In  accordance  with  28  CFR  50.7,  notice 
is  hereby  given  that  on  July  28, 1988,  a 
proposed  partial  consent  decree  in 
United  States  v.  Rohm  and  Haas 
Company,  Inc.  et  al.  Civil  Action  No. 
85-4386,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Jersey.  This  partial  consent  decree 
settles  a  portion  of  a  lawsuit  filed  on 
September  10, 1985,  in  which  an 
amended  complaint  was  filed  on  July  28, 
1988,  pursuant  to  section  107  of 
CERCLA,  42  U.S.C.  9607,  for  the 
recovery  of  response  costs  incurred  by 
the  United  States  with  respect  to  the 
Lipari  Landfill  in  Gloucester  county. 
New  Jersey.  The  complaints  alleged, 
among  other  things,  that  the  defendants 
generated  and/or  transported  hazardous 
substances  that  are  located  at  the 
landfill,  and  that  the  United  States  has 
incurred  and  will  continue  to  incur 
respqnae  costs  in  response  to  the  celease 


or  threat  of  release  of  hazardous 
substances. 

The  settling  defendants  are  Triangle 
Publications,  Inc.,  The  Glidden 
Company,  E.I.  Dupont  deNemours  &  Co., 
Allied  Paper,  Inc.,  Betz  Laboratories. 
Inc.,  Hercules  Incorporated,  Owens- 
Coming  Fiberglas  Corporation.  SPS 
Technologies,  Inc.,  The  Gilbert-Spruance 
Company  and  CBS,  Inc.  Under  the  terms 
of  the  proposed  partial  consent  decree, 
the  settling  defendants  agree  to  pay 
$2,586  million  to  the  United  States  and 
$287,000  to  the  State  of  New  Jersey  for 
reimbursement  of  response  costs.  The  de 
minimis  settlors  will  pay  an  additional 
$161,000  to  address  any  future  State 
natural  resource  damages.  In  exchange 
for  these  payments,  the  de  minimis 
settlors  will  receive  a  covenant  not  to 
sue  for  future  liability  under  sections  106 
and  107  of  CERCLA  and  section  7003  of 
the  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6973.  The 
decree  contains  a  covenant  not  to  sue 
for  any  natural  resource  damages  within 
the  trusteeship  of  the  Department  of 
Interior  and  the  State  of  New  Jersey. 

The  United  States  is  entering  into  the 
decree  under  the  authority  of  sections 
122(g)  and  107  of  CERCLA.  Section 
122(g]  authorizes  early  settlements  with 
de  minimis  parties  to  allow  them  to 
resolve  their  liabilities  at  Superfund 
sites  without  incurring  substantial 
transaction  costs.  Under  this  authority, 
the  decree  proposes  to  settle  with 
parties  who  are  responsible  for  less  than 
one  percent  of  the  waste  volume  at  the 
landfill. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
partial  consent  decree  for  a  period  of  30 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  Rohm 
and  Haas  Company,  Inc.  et  al,  D.J.  Ref. 
90-11-3-86. 

The  proposed  partial  consent  decree 
may  be  examined  at  the  following 
offices  of  the  United  States  Attorney 
and  the  Environmental  Protection 
Agency  ("EPA"): 

EPA  Region  II 

Contact:  Helene  Cohen,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  Region  II,  26  Federal 
Plaza,  New  York,  New  York  10278  (212J 
264-3645. 
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United  States  Attorney's  Office 

Contact  lames  Woods,  Assistant 
United  States  Attorney.  970  Broad 
Street.  Room  502.  Newark,  New  Jersey 
(201)  e21-^270a 

Copies  of  the  proposed  partial  consent 
decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice, 
Room  1515, 10th  and  Pennsylvania 
Avenue,  NW..  Washington.  DC  20530.  A 
copy  of  the  proposed  partial  consent 
decree  may  be  obtained  by  mail  from 
the  Envinxunental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  dieck  in  the 
amount  of  $2.30  (reproduction  charge) 
payable  to  the  Treasurer  of  the  United 
States.  Additional  background 
information  relating  to  the  settlement  is 
available  for  review  at  the  EPA's  Region 
II,  Office  of  Regional  Counsel. 

Rooar  |.  Mafxulk. 

AsaktaM  Attorney  General.  Land  and 
Nataral  Reaoutves  Division. 

(FR  Doc  8B-17837  Filed  S-5-88:  (MS  am) 

BKUNa  OOOC  441»4MI 


Lod^ino  of  Convent 
to  CCRCLA;  RmeeN 


Purwtsnt 
BRssetaL 


In  accordance  with  Department 
policy.  28  CFR  507,  notice  is  hereby 
given  that  on  July  14. 1988.  a  proposed 
consent  decree  in  United  States  v. 
Russell  Martin  Bliss,  et  al.  Civil  No.  84- 
2086-C-l;  United  States  v.  Russell 
Martin  Bliss,  Primerica.  et  al,  Civil  No. 
87-1558-C-l;  State  of  Missouri  v. 
Russell  Martin  Bliss,  Civil  No.  84-1148- 
C-l;  and  Stale  of  Missouri  v.  Grover 
Callahan.  Civil  No.  84-2092-C-l,  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Missouri,  Eastern  Division. 

Four  civil  actions  were  brought  by  the 
United  States  and  the  State  of  Missouri 
pursuant  to  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (CERCLA),  42  U.S.C. 
9607,  for  reimbursement  of  certain  costs 
incurred  by  the  United  States  and 
Missouri  in  connection  writh  the  release 
of  hazardous  substances,  pollutants  and 
contaminants  (hazardous  substances)  at 
two  waste  disposal  sites  in  Ballwin,  St. 
Louis  County,  Missouri,  known  as  the 
"Callahan  Site"  and  the  "Rosalie  Site." 

THe  Consent  Decree  was  entered  into 
between  the  Uidted  States,  the  State  of 
Missouri,  and  Grover  and  Jean  Callahan 
(hereinafter  referred  to  as  the  Settling 
Callahan  Defendants).  Litigation 


continues  against  other  defendants  in 
these  civil  actions.  The  consent  decree, 
subject  to  certain  re-opener  provisions, 
resolves  the  governmental  claims 
against  the  Settling  Callahan 
Defendants.  Within  (5)  years  of  the 
entry  of  this  consent  decree,  the  Settling 
Callahan  Defendants  shall  pay  to  the 
United  States  the  sum  of  $27,000.00  in 
installments  in  satisfaction  of  multiple 
civil  claims.  Of  that  amount.  $25,000.00 
shall  be  in  settlement  of  Civil  No.  84- 
2086-C-l.  and  $2,000.00  shall  be  in 
settlement  of  Civil  No.  87-1558-C-l. 
Within  thirty  (30)  days  of  the  entry  of 
the  consent  decree,  the  Settling 
Callahan  Defendants  shall  also  pay  the 
sum  of  $3,00a00  to  the  State  of  Missouri 
for  settlement  of  civil  claims  as  alleged 
in  Civil  No.  84-1148-C-l  and  CivU  No. 
84-2092-G-l.  Of  that  amount,  $2.500i)0 
shall  be  in  settlement  of  Civil  No.  84- 
1148-C-l  and  $500.00  shall  be  in 
settlement  of  Civil  No.  84-20e2-C-l. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Missouri.  1114  Market  Street,  St 
Louis.  Missouri  63101:  at  the  Region  VII 
office  of  the  Environmental  Protection 
Agency,  726  Minnesota  Avenue,  Kansas 
City.  Kansas  66101:  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
10th  and  Pennsylvania  Avenue, 
Washington.  DC  20530. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  partial  consent  decree  for  a 
period  of  thirty  (30)  days  from  the  date 
of  this  notice.  Comments  should  be 
addressed  to  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Russell  Martin  Bliss, 
et  al..  Civil  No.  84-2088-C-l:  United 
States  V.  Bliss.  Primerica.  et  al..  Civil 
No.  87-1558-C-l;  State  of  Missouri  v. 
Russell  Martin  Bliss.  Civil  No.  84-1148- 
C-l;  and  State  of  Missouri  v.  Grover 
Callahan.  Civil  No.  84-2092-C-l 
Department  of  Justice  Reference  Nos. 
90-11-2-42:  90-11-3-155. 

In  requesting  a  copy  please  enclose  a 
check  in  the  amount  of  $1.70  (10  cents 
per  page  reproduction  charge)  payable 
to  the  Treasurer  of  the  United  States. 

Roger  ].  Marzulla, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

[FR  Doc  88-17836  Filed  8-&-88;  8:45  am] 

BILLINO  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Ctiiid  LalMM- Advisory  Committee, 
Sul>committoe  on  Hazardous 
Occupations  Order  No.  10 

A  meeting  of  the  Child  Labor 
Advisory  Committee,  Subcommittee  on 
Hazardous  OccufMtions  Order  No.  10 
(HO  10).  mil  be  held  on  August  31. 1988. 
from  9:00  a.m.  to  5J0Q  p.m.  This  meeting 
will  be  held  in  Room  N5437B,  Frances 
Perkins  Building.  Department  of  Labor, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 

The  Subcommittee  will  consider 
whether  power-driven  meat  slicers  used 
in  retail  establishments  should  be 
covered  by  HO  10. 

Members  of  the  public  are  invited  to 
attend  these  proceedings;  however, 
since  these  are  work  sessions,  seating  is 
limited.  Written  data,  reviews  or 
arguments  pertaining  to  the  business 
before  ttie  Subcommittee  must  be 
received  by  the  Committee  Coordinator 
on  or  before  August  17, 1968.  Tvrenty-six 
copies  are  needed  for  disbibutioa  to  the 
meml>er8  and  for  indusion  in  the 
Subcomnuttee  Report. 

Teleplione  inquiries  and 
communications  concerning  this  meeting 
should  be  directed  to  Ms.  Nita  Stovall, 
Coordinator  for  the  Child  Labor 
Advisory  Committee,  Room  S3Q28. 
Frances  Perkins  Building,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20Z10;  telephone:  area  code  (202) 
523-7840. 

Signed  at  Washington.  DC.  this  3rd  day  of 
August  1988. 
Paula  V.  Snitli. 
Administrator. 
(FR  Doc.  88-17765  Filed  8-5-88;  8:45  am] 

MUMQ  OOeC  4Sie-I7-« 


Employment  and  Training 
Adnymstration 

ITA-W-18,S78] 

Bass  Enterprises  Production  Co.,  Fort 
Worth,  TX;  PutHie  Hearing 

Pursuant  to  a  court  order  from  the  U.S 
Court  of  International  Trade  (USCIT)  in 
Former  Employees  of  Bass  Enterprises 
Production  Company  v.  Secretary  of 
Labor  (USCIT  87-04-00584)  on  May  27, 
1988,  a  public  hefuing  is  sctieduled  for 
1:30  pm  on  August  29, 1988  in  Room  501 
in  the  Federal  Building  at  525  S.  Griffin 
Street,  Dallas,  Texas. 
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The  public  hearing  is  for  petitioners  or 
any  other  persons  showing  a  substantial 
interest  in  the  proceedings  to  furnish 
additional  testimony  and  evidence  of  a 
relevant  and  material  nature  bearing 
upon  the  investigation  regarding  petition 
TA-W-18,678  filed  on  behalf  of  workers 
and  former  workers  of  Bass  Enterprises 
Production  Company,  Fort  Worth, 
Texas. 

Such  individuals  who  desire  to  furnish 
additional  testimony  as  evidence  should 
inform  the  Director,  Office  of  Trade 
Adjustment  Assistance  of  their  intention 
to  appear  not  later  than  August  19, 1988. 
Mr.  Marvin  M.  Fooks,  Director,  Office  of 
Trade  Adjustment  Assistance  can  be 
reached  in  Washington,  DC  at  (202)  376- 
2646.  The  Director's  Ofiice  is  in  Room 
6434,  601  D  Street  NW.,  Washington,  DC 
20213. 

Signed  at  Washington.  DC,  this  4th  day  of 
August  1988. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  88-17913  Filed  ft-5-88;  8:45  amj 

MLUNO  COOC  M10-30-4I 


NUCLEAR  REGULATORY 
COMMISSION 

(Oociiet  Na  50-3M] 

Arkansas  Power  and  Light  Co.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  86  to  Facility 
Operating  License  No.  NPF-6,  to 
Arkansas  Power  and  Light  Company, 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Arkansas  Nuclear  One,  Unit  No.  2, 
located  in  Pope  County,  Arkansas.  The 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  approved  a  reduction 
in  the  required  differential  pressure 
produced  by  the  high  pressure  safety 
injection  pumps  during  surveillance 
testing.  The  revised  differential  pressure 
specification  enhances  operational 
flexibility  by  allowing  for  greater 
variation  in  pump  performance. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 


Notice  of  Consideration  of 
Amendment  and  Opportimity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
December  28. 1987  (52  FR  48887).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  the 
action  and  has  concluded  that  an 
environmental  impact  statement  is  not 
warranted  because  this  action  will  not 
have  a  significant  environmental  impact. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  28, 1987,  (2) 
Amendment  No.  86  to  Facility  Operating 
License  No.  NPF-6,  and  (3)  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  (53  FR  27091). 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington.  DC,  and  at  the 
Tomlinson  Library,  Arkansas  Technical 
University,  Russelville,  Arkansas  72801. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects — 
III,  IV,  V  and  Special  Projects. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
C.  Craig  Harfouck, 

Project  Manager,  Project  Directorate — IV 
Division  of  Reactor  Projects — ///,  /V,  Vand 
Speical  Projects  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  88-17810  Filed  8-5-88;  8:45  am] 

BILLING  CODE  7590-01-M 

(Dockat  Nos.  50-317  and  50-318] 

Baltimore  Gas  and  Electric  C04 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Ucense  arid  Opportunity  for  Prior 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-53 
and  DPR-69,  issued  to  the  Baltimore  Gas 
and  Electric  Company  (the  licensee),  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant.  Unit  Nos.  1  and  2,  located 
in  Calvert  County,  Maryland. 

The  proposed  amendments  would 
modify  the  Units  1  and  2  Technical 
Specifications  5.6.1,  "Criticality-Spent 
Fuel,"  and  5.6.2,  "Criticality-New  Fuel," 
by  increasing  the  maximum  fuel 
enrichment  limit  to  5.0  weight  percent 


U-235  from  the  current  limit  of  4.1 
weight  percent  U-235. 

This  proposed  TS  revision  is  in 
response  to  the  licensee's  application  for 
amendments  dated  June  9, 1988. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  September  7, 1988,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  l>e 
filed  in  accordance  with  the 
commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiu«  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  coniference  schedule  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  descrit>ed  above. 
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Not  later  diaa  Sfteen  (IS)  days  prior  to 
the  first  prehearing  oonfereoce 
schedufed  in  the  ptoceeding.  a  petitioner 
shali  file  a  aupplrawnt  to  thie  petition  to 
intervene,  which  mast  indude  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  «vithin  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing.  Including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Seoetaiy  of  the  Commission.  U3. 
Nuclear  Regulatory  Commission, 
Washin^oa,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  deHvered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Robert  A.  Capra: 
Petitioner's  name  and  telephone 
number,  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Renter  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nudear  Regulatory 
Commisskm.  Washington.  DC  20555, 
and  to  D.A.  Bruoe,  Jr..  General  Counsel 
Baltimore  Gas  ft  Electric  Company,  P.O. 
Box  1475,  Baltimore,  Maryland  21203, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  (^termination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  graoted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aMlMiHv>  and  2.714(d). 

If  a  rcqanst  for  a  hearing  is  received, 
the  CommiMiop'a  staff  may  issue  the 
amendment  after  it  completes  its 


technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  it*  pcspeaed  finding  of  no 
significant  hazutls  considerations  in 
accordance  with  10  CFR  S0l91  and  5082. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  9, 1988,  which  is 
available  for  public  inspectim  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington.  DC 
20555.  and  at  the  Local  Public  Document 
Room.  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Dated  at  Rockvilie.  Maryland,  tliis  2nd  day 

of  August  isaa 

For  the  Nudear  Regulatory  Commiuioo. 
Scott  Alexaodar  ftkNoil. 
Profect  Manager.  Projeet  Directorate  1-1. 
Division  of  Reactor  Pro/ects  I/II. 
(PR  Doc.  8S-17811  filed  8-5-88: 8:45  am) 


(OockM  No.  50-261] 

Carolina  Powrer  ft  Light  Co;  Exemption 


Carohna  Power  ft  Light  Company  (the 
licensee  is  the  holder  of  Facility 
Operating  License  No.  Dre-23,  which 
authorizes  operation  of  the  H.  B. 
Robinson  Steam  Electric  Plant  Unit  2. 
The  license  provides,  among  other 
things,  that  the  facility  is  subject  to  all 
rules,  regulations  and  Orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect 

U. 

Section  103(c)(2)  to  10  CFR  Part  20 
requires  a  determination  by  a  physician 
at  least  once  every  12  months  that  an 
individual  is  physically  able  to  use  the 
respiratory  protective  equipment  in  an 
environment  containing  airborne 
radioactive  materiaL 

By  letter  dated  January  3a  1986,  the 
licensee  requested  an  exemption  from  10 
CFR  20.103(c)(2)  with  regard  to  the 
interval  for  the  administration  of  a 
physical  examinatioa  for  users  of 
respiratory  equipment  Specifically,  the 
licensee  requested  an  exeoiption  to 
permit  the  physicals  to  be  administered 
at  an  interval  of  every  9  to  15  months 
rather  than  the  currently  scheduled  8  to 
12  months.  In  support  of  its  request  the 
licensee  notes  that  the  exemption  would 
provide  greater  Qexibility  in  schedoUng 
of  examinations  and  would  preclude  the 
need  for  administration  of  two 
examinations  in  the  same  calendar  year. 

The  acceptability  of  the  exemption 
request  is  discussed  below. 


ni. 

In  order  to  satisfy  the  10  CFR 
20.103(cM2)  requirement  of  "at  least  once 
every  12  months,"  the  licensee  has  to 
administratively  schedule  the  physical 
examinations  every  6  to  12  months 
becattae  of  the  laige  number  of  workers 
for  whom  these  examinations  have  to  be 
scheduled.  Therefore,  over  a  period  of  a 
few  years,  a  substantial  number  of 
workers  would  receive  two  physical 
examinations  «vithin  one  calendar  year. 
This  would  result  in  an  unnecessary 
expenditure  of  the  licensee's  resources. 
On  the  other  hand,  according  to  the 
licensee's  proposed  schedule  of  a 
physical  examination  of  every  9  to  IS 
months,  it  would  be  possible  for  a 
worker  to  average  fewer  than  one 
examination  every  year  over  an 
extended  period  of  time,  for  example, 
only  four  examinations  in  five  years. 
This  practice  clearly  does  not  meet  the 
intent  of  the  regulation. 

In  order  to  provide  the  licensee  with 
administrative  fiexibility  and  yet  meet 
the  intent  of  the  regulation  to  provide 
one  frfiysical  examination  every  year, 
the  staff  has  determined  that  an 
exemption  to  10  CFR  20.103(c)(2).  as 
requested  by  the  licensee,  with  a 
provision  that  the  total  time  over  any 
three  consecutive  physical  examination 
periods  will  not  exceed  39  months, 
should  be  granted. 

IV. 

The  Commission  has  determined  that 
pursuant  to  10  CFR  20.501,  this 
exemption  is  authorized  by  law,  and 
will  not  result  in  undue  hazard  to  life  or 
property.  Accordingly,  the  Commission 
hereby  grants  an  exemption  related  to 
the  time  interval  requirement  of  10  CFR 
20.103(c)(2)  on  physical  examinations 
from  "at  least  once  every  12  months"  to 
"every  9  to  15  months,  provided  that  the 
total  time  over  any  three  consecutive 
physical  examination  periods  does  not 
exceed  39  months."  Pursuant  to  10  CFR 
51.32.  the  Commission  has  determined 
that  granting  this  exemption  will  have 
no  significant  impact  on  the 
environment  (53  FR  25553). 

Thi«  exemption  is  effective  upon  issuance. 

Dated  at  Rockvilie.  Maryland,  this  29th  day 
of  July  1968. 

For  The  Nudear  Regulatory  C^mmtsBioo. 
Steven  A.  Vacga. 

Director.  Ikwiaion  of  Reactor  Profects  I/IL 
Office  of  Nudear  Reactor  Regulation. 
(PR  Doc.  88-17812  Filed  8-5-68;  8:45  afflj 
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[Docket  No.  50-424] 

Georgia  Power  Co.  et  at.;  iasuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  7  to  Facility  Operating 
License  No.  NPF-68,  issued  to  Georgia 
Power  Company,  Oglethorpe  Power 
Corporation,  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia  (the  licensee)  which 
revised  the  Technical  Specifications  for 
operation  of  the  Vogtle  Electric 
Generating  Plant.  Unit  1,  located  in 
Burke  County,  Georgia.  The  amendment 
was  effective  as  of  the  date  of  its 
issuance. 

The  amendment  modified  the 
Technical  Specifications  to  revise  the 
volume  limits  for  the  containment  spray 
additive  tank. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  ds  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
April  4. 1988  (53  FR  10959).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  the  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  the 
action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
Environmental  Assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  February  4, 1988,  (2) 
Amendment  No.  7  to  License  No.  NPF- 
68,  and  (3)  the  Commission's  related 
Safety  Evaluation  and  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  and  at  the  Burke 
County  Library,  412  Fourth  Street, 
Waynesboro,  Georgia  30830.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.  S.  Nuclear 
Regulatory  Commission,  Washington, 


DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  I/II. 

Dated  at  Rockville,  this  2nd  day  of  August 
1988. 

For  The  Nuclear  Regulatory  Commission. 

)on  B.  Hopkins, 

Project  Manager.  Project  Directorate  11-3, 

Division  of  Reactor  Projects  l/ll. 

[FR  Doc.  88-17813  Filed  8-5-88:  8:45  am) 

BILLING  CODE  7SeO-01-« 


DEPARTMENT  OF  STATE 

[Public  Notice  107S] 

Convening  Accountability  Review 
Board  on  ttie  Murder  of  ttie  Defense 
Attache  In  Athens 

Pursuant  to  section  301  of  the 
Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  of  1986  (22  U.S.C.  4831 
et  seq.],  I  have  determined  that  the 
murder  on  June  28, 1988  of  the  Defense 
Attache  at  the  United  States  Embassy  in 
Atherts,  Captain  William  E.  Nordeen, 
USN,  involves  loss  of  life  related  to  a 
United  States  Government  mission 
abroad.  Therefore,  I  am  convening  an 
Accountability  Review  Board,  as 
required  by  that  statute,  to  examine  the 
facts  and  circumstances  of  the  loss  of 
life  in  Athens  and  report  to  me  such 
findings  and  recommendations  as  it 
deems  appropriate,  in  keeping  with  their 
mandate. 

I  have  appointed  the  Honorable 
Leonard  H.  Marks  as  Chairperson  of  the 
Board.  He  will  be  assisted  by  the 
Honorable  John  E.  Reinhardt,  the 
Honorable  Jane  A.  Coon,  Mr.  James  C. 
McGrath.  Ill  and  Mr.  John  W.  Berg.  The 
members  will  bring  to  their 
deliberations  distinguished  backgrounds 
in  government  service  and  private  life. 

I  have  asked  the  Board  to  submit  its 
conclusions  and  recommendations  to 
the  Secretary  within  sixty  days  of  its 
first  meeting,  unless  the  Chairperson 
determines  a  need  for  additional  time. 
Appropriate  action  will  be  taken  and 
reports  submitted  to  Congress  on  any 
recommendations  made  by  the  Board. 

Anyone  with  information  relevant  to 
the  Board's  examination  of  this  incident 
should  contact  the  Board  promptly  on 
647-8456. 
John  C.  Whiteliead, 
Acting  Secretary. 
July  25,  1988. 

[FR  Doc.  88-17767  Filed  8-5-88;  8:45  am] 

BILLING  COOC  471IMI1-M 


[Public  Notice  1074;  Delegation  of  Authority 
No.  1691 

Delegation  of  Authority  to  the 
Assistant  Secretary  for  Oceans  and 
Intemationai  Environmental  and 
Scientific  Affairs 

By  virtue  of  the  authority  vested  in  me 
by  section  4  of  the  Act  of  May  26, 1949 
(63  Stat.  Ill:  22  U.S.C.  2658),  as 
amended,  1  hereby  delegate  to  the 
Assistant  Secretary  for  Oceans  and 
Intemationai  Environmental  and 
Scientific  Affairs  the  functions  vested  in 
the  Secretary  of  State  by  the  following 
sections  of  the  South  Pacific  Tuna  Act  of 
1988  (Pub.  L.  100-330): 
Section  3 
Section  4 

Section  8  (a)  and  (e) 
Section  9  (b)  and  (g) 
Section  10  (a),  (b)(1),  (c)(1)  and  (c)(2) 
Section  11  (a)  and  (b) 
Section  15 
Section  18 
Section  18 
Section  19. 

The  Assistant  Secretary  for  Oceans 
and  Intemationai  Environmental  and 
Scientific  Affairs  may  redelegate  to 
officers  and  employees  under  his 
direction  and  supervision  any  of  the 
functions  delegated  to  him  above, 
except  those  required  by  law  to  be 
approved  by  hi^er  authority. 

Dale:  July  26. 1988. 
George  P.  Sliultz, 

Secretary  of  State. 

[FR  Doc.  88-17768  Filed  8-5-88:  8:45  am] 

BILUNG  CODE  4710-OS-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  Revision  No.  2  and  Request 
for  Review,  Hartsfield  Atlanta 
International  Airport,  Atlanta,  GA 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Admiiiistration  (FAA)  announces  that  it 
is  reviewing  a  revised  noise 
compatibility  program  that  was 
submitted  for  the  Hartsfield  Atlanta 
Intemationai  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  (hereinafter  referred  to 
as  "the  Act")  and  14  CFR  Part  150  by  the 
City  of  Atlanta.  This  revised  program 
was  submitted  subsequent  to  a 
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determination  by  the  FAA  that 
associated  noise  exposure  maps 
submitted  under  14  CFR  Part  ISO  for  the 
HartsHeld  Atlanta  International  Airport 
were  in  compliance  with  applicable 
requirements  effective  May  29, 1985.  The 
revised  noise  compatibility  program  will 
be  approved  or  disapproved  on  or 
before  January  21, 1989. 
dates:  The  effective  date  of  the  start  of 
FAA's  review  of  the  revised  noise 
compatibility  program  is  July  25, 1988. 
The  public  comment  period  ends 
September  23, 198& 
FOR  FURTHER  INFORttATKM  CONTACT: 

Charles  V.  Prouty,  Program  Manager, 
Atlanta  Airports  District  OfTice,  Suite 
310,  3420  Norman  Berry  Drive, 
Hapeville,  Georgia  30354,  telephone 
(404)  763-7831.  Comments  on  the  revised 
noise  compatibility  program  should  also 
be  submitted  to  the  above  office. 

SUPPLEMENTARY  INFORMATKMH:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibiUty  program  revision  for 
Hartsfield  Atlanta  International  Airport 
which  will  be  approved  or  disapproved 
on  or  before  January  21, 1989.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

This  revision  will  expand  the 
geographical  area  of  noise  treatment 
measures,  originally  constrained  by 
funding  limitations,  and  will  add  sound 
attenuation  treatment  for  private 
schools,  churches,  and  tenant-occupied 
single-family  residences.  A  public 
hearing  will  not  be  held  because  this 
program  extension  was  covered  as 
future  strategies  in  the  original  program 
which  was  coordinated  in  conformance 
with  FAR  Part  150  and  publicized 
through  numerous  public  information 
sessions. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposed  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  revision  for 


the  Hartsfield  Atlanta  International 
Airport,  effective  on  July  25, 198a  It  was 
requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  160  days,  will  be  completed 
on  or  before  January  21, 1989. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  conunerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evalution  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration.  Room 

617,  800  Independence  Avenue,  SW., 

Washington,  DC  20591; 
Federal  Aviation  Administration, 

Atlanta  Airports  District  Office,  Suite 

310.  3420  Norman  Berry  Drive, 

Hapeville,  Georgia  30354: 
Airport  Commissioner's  Office. 

Hartsfield  Atlanta  International 

Airport,  Atlanta,  Georgia  30320. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  "FOR  FURTHER  INFORMATION 
CONTACT." 

Issued  in  Atlanta.  Georgia.  July  25, 1988. 
Samuel  F.  Austin, 

Manager,  Atlanta  Airports  District  Office. 
[FR  Doc  8&-17808  Filed  8-S-88: 8:45  am] 
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ISuiTNnary  Notie*  Na  PE-M-31  ] 

Petition  for  Exemption;  Summary  of 
Petitions  Received  Dispositions  of 
Petitions  Issued 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemptioivreceived  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of.  and  participation 
in.  this  aspect  of  FAA's  regualtory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  August  29, 1988. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204). 

Petition  Docket  No ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT 

The  petition,  any  comments  received 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone 
(202)X267-3636. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  S  11-27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC,  on  August  3, 
1988. 
Debbi«  E.  Swank. 

Acting  Manager,  Program  Management  Staff. 
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PETmoNS  FOR  Exemption 

^^•'                          Petifcner 

Regulations  aitectad 

Descrption  of  relel  tougfit 

25030 

Pan  Am  Express  Airlines 

14  CFR  93  123  93  125  93  129. 

Petitioner  requests  an  exterwion  of  current  Exemption  No.  4777.  \wtiicfi 
permits  two  additional  commuter  operatiorts  in  four  of  ttie  five  htgli 
density  hours  at  John  F  Kennedy  Airport  (JFK)  and  (urttier  requests 
an  additional  two  sloU  In  ttw  remaining  high  density  hour  at  JFK. 
The  additional  slots  may  be  used  onfy  t>y  STOL  aircrafl  under  the 
Separata  Access  Landing  System.  Continuation  of  ttie  exemption 
would  permit  further  evahjabon  RNAV  approaches  to  the  cross 
runways  at  JFK. 

[FR  Doc  88-17809  Filed  8-S-88;  8:45  am]              specified  requirements  of  the  Federal            Independence  Avenue,  SW., 
MixMO  cooc  4tio-t3-«i                                          Aviation  Regulations  (14  CFK  Chapter  I).      Washington.  DC  20591. 
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certain  petitions  seeking  relief  from               Petition  Docket  No.         ,  800                         Acting  Manager.  Program  Management  Staff. 

PETinoNS  FOR  Exemption 

Docket 
No. 

Petitioner 

Regulations  affected 

Description  at  relief  sought 

25585 
25644 

Gerald  A.  McGinnis 

14  CFR  91.42(a)(1) 

14      CFR      135.293,      135.297.      and 
135.351(c). 

To  allow  flight  Instruction  for  hire  to  take  plaoe  using  designated  home- 

buiK  amphibious  seaplanes. 
To  permit  pilots  of  petitioner  to  substitute  the  satisfactory  completion  of 

an  approved  course  of  training  in  a  visual  simulator  for  tfie  recurrent 

Pan  135  on  an  alternating  basis.  Further,  to  pamM  satefackxy 
completion  of  the  entira  recurrent  pilol  competency  arid  instrument 
proficiency  check  mryiirements  of  Part  135  in  an  approved  simulator 
if  the  pilot  being  checked  accomplishes  at  least  two  landings  in  the 
appropriate  airplane  during  a  Kne  c^eck  or  other  check  concfcicted  by 
a  pitot  check  airman. 

Winos  West  Airlines,  Inc..  dha  American 
Eagle. 

Petitions  for  Exemption 

Docket 
No. 

Regulations  affected 

Description  of  refief  sought  disposition 

21518 
23854 

14    CFR    61.63(d)    (2)    and    (3)    and 
61.157(d)(1). 

14  CFR  61.63(d)  (2)  and  (3);  81.157(d) 
(1)  and  (2);  and  Pan  61,  Appendix  A. 

To  extend  Exemption  No.  4683  that  allows  students  of  petitioner  who 
are  applicants  for  a  type  rating  to  t>e  added  to  any  grade  of  pikM 
certifKate.  in  Boeing  727  and  737  and  McDonnell  Douglas  DC-9  and 
DC-10  airplanes,  to  complete  a  portion  of  that  practical  test  in  an 
airplane  simulator.   Grant,  July  28.   1988,  Exemption  No.  4683A. 

To  extend  Exemption  No.  4691  that  allows  petitioner  to  use  the  FAA- 
approved  visual   simulators  to  meet  cartas  training  and  testing 
requirements  of  the  FAR.   Grant,  July  28.   1988,  Exemption   Ho. 
4691  A. 

Airways  Training  Institute,  Inc.,  dtM  Air- 
line Training  Institute. 

|FRDo 
BILUNQ 

c.  88-17759  Filed  8-5-88;  8:45  am] 
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Federal  Railroad  Administration 

Petitions  for  Exemption  or  Waiver; 
OtHo  Central  Railroad  et  aL 

In  accordance  with  49  CFR  211.9  and 
ZllAl,  notice  is  hereby  given  that  three 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  for  a 
waiver  of  compliance  with  the 
provisions  of  the  Hours  of  Service  Act 
(83  Stat  464.  Pub.  L  91-169,  45  U.S.C 
64a(e)). 

The  Hours  of  Service  Act  currently 
makes  it  unlawful  for  a  railroad  to 
require  speciRed  employees  to  remain 
on  duty  for  a  period  in  excess  of  12 
hours.  However,  the  Hours  of  Service 
Act  contains  a  provision  that  permits  a 
railroad  which  employs  not  more  than 
15  employees  who  are  subject  to  the 
statute  to  seek  an  exemption  from  the 
12-hour  limitation. 

Ohio  Central  Railroad  (OCR) 

FRA  Waiver  Petition  Docket  No.  HS-88- 
12 

The  OCR  seeks  this  exemption  so  that 
it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  OCR  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances. 
The  OCR  provides  service  on  over  70 
miles  of  track  designated  as  the 
Brewster-Zanesville  Subdivision. 
Operations  commenced  on  April  9. 1988, 
and  the  operation  is  based  out  of  Sugar 
Creek,  Ohio.  Interline  connections  and 
interchanges  are  located  at  Brewster, 
Ohio  with  the  Norfolk  Southern, 
Coshocton,  Ohio  with  Conrail,  and 
Zanesville,  Ohio  with  CSX. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Central  Indiana  ft  Western  (CIW) 

FRA  Waiver  Petition  Docket  No.  HS-M- 
13 

The  CIW  seeks  this  exemption  so  that 
it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  CIW  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  the 
CIW's  operation  if  it  encountered 
unusual  operating  conditions  or 


circumstances.  The  CIW  provides 
freight  service  on  over  nine  miles  of 
track  between  Anderson  and  Lapel  all 
within  the  State  of  Indiana.  Interchange 
is  made  with  Conrail  at  Conrail's  South 
Anderson  Yard.  The  CIW  has  trackage 
rights  over  three  miles  of  Conrail 
trackage  in  order  to  effect  the 
interchange  of  cars. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  tiie  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Sandersville  Railroad  (SAN) 

FRA  Waiver  Petition  Docket  No.  HS~88- 
14 

The  SAN  seeks  this  exemption  so  that 
it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  SAN  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances, 
llie  SAN  provides  service  on  over  nine 
miles  of  track  between  Tennille  and 
Sandersville,  which  are  located  in  the 
State  of  Georgia. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views  and  comments. 
FRA  has  not  scheduled  an  opportunity 
for  oral  comment  since  the  facts  do  not 
appear  to  warrant  it.  If  any  interested 
party  desires  an  opportunity  for  oral 
comment,  he  or  she  should  notify  FRA, 
in  writing,  before  the  end  of  the 
comment  period  and  specify  the  basis 
for  his  or  her  request.  Any 
communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  HS-87-20)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 

Communications  received  before 
September  23, 1988  will  be  considered 
by  inHA  before  fmal  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 


examination  both  before  and  after  the 
closing  date  for  comments  during  regular 
business  hours  (9  a.m.-5  p.m.)  in  Room 
8201.  Nassif  Building,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 

Issued  in  Washington,  DC  on  July  28. 1968. 
).  W.  Walsh. 

Associate  Administrator  for  Safety. 

(PR  Doc.  88-17838  Filed  8-5-88;  8:45  am) 

BILUNa  COOE  «t10-<»-M 


Petition  for  Exemption  or  Waiver  of 
Compliance;  Terre  Haute,  Brazil  and 
Eastern  Railroad,  et  al. 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  an  exemption 
from  or  waiver  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
individual  petition  is  described  below, 
including  the  party  seeking  relief,  the 
regulatory  provision  involved,  and  the 
nature  of  the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  this  proceeding  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  this 
proceeding  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RST-84-21)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Communications 
received  before  September  23, 1988  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  this 
proceeding  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street,  SW., 
Washmgton,  DC  20590 

The  individual  petition  seeking  an 
exemption  or  waiver  of  compliance  are 
as  fellows: 

Tene  Haute,  Brazil  and  Eastern  Railroad 
(Waiver  Petition  Number  RSGM-8»-l) 

The  Terre  Haute,  Brazil  and  Eastern 
Railroad  (TBER)  seek  a  permanent 
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waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  two 
locomotives  and  six  cabooses.  The 
equipment  operates  over  approximately 
50  miles  of  track  between  Terre  Haute 
and  Limedale,  Indiana.  The  area  of 
operation  is  rural  sparsely  populated 
agricultural  and  mining  region  of  the 
state.  The  TBER  states  that  there  have 
been  no  reported  acts  of  vandalism 
against  the  railroad,  or  known  problems 
in  the  area  where  the  equipment 
operates.  The  carrier  feels  that  the 
installation  of  certified  glazing  would  be 
an  unnecessary  financial  burden  to  its 
operation. 

The  Huntsville  and  Madison  County 
Railroad  Authority  (Waiver  Petition 
Number  RSGM-8a-2) 

The  Huntsville  and  Madison  County 
Railroad  Authority  (HMCR)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  one 
locomotive.  The  locomotive  operates 
over  approximately  13  miles  of  track 
which  connects  with  the  Southern 
Railway  in  downtown  Huntsville.  The 
HMCR  operates  one  train  per  day,  three 
days  a  week.  The  maximum  authorized 
speed  is  15  mph,  and  the  average 
operating  speed  is  7  mph.  The  HMCR 
states  that  there  have  been  no  reported 
acts  of  vandalism  or  accidents  involving 
glazing.  The  carrier  feels  that  the 
installation  of  certified  glazing  would  be 
an  unnecessary  fmancial  burden  to  its 
operation. 

Knox  and  Kane  Railroad  Company 
(Waiver  Petition  Docket  Number 
RSGM-88-3) 

The  Knox  and  Kane  Railroad 
Company  (KKRR)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  four 
locomotives,  four  cabooses  and  eight 
passenger  cars.  The  equipment  operates 
on  approximately  83  miles  of  track  near 
Gettysburg,  Pennsylvania.  A  major 
portion  of  the  track  is  located  through 
rural  orchard  land  that  is  posted  against 
hunting.  The  KKRR  states  that  there 
have  been  no  reported  incidents  of 
vandalism  against  the  equipment.  The 
carrier  indicates  that  the  equipment  is 
operated  the  majority  of  the  time  with 
the  windows  open  and  feels  that  the 
installation  of  certified  glazing  would  be 
an  unnecessary  financial  burden  to  its 
operation. 


Arcade  and  Attica  Railroad  Corporatioa 
(Waiver  Petition  Docket  Numtmr 
RSGM-88-4  and  SA-8»-^ 

The  Arcade  and  Attica  Railroad 
Corporation  (ARA)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  and  the 
Safety  Appliance  Standards  (49  CFR 
Part  231)  for  one  locomotive.  The 
locomotive  operates  over  approximately 
15  miles  of  track  between  North  Java 
and  Arcade,  New  York.  The  area  of 
operation  is  a  rural  county  with  one 
small  town.  The  ARA  has  been 
operating  two  other  locomotives  under 
an  existing  FRA  glazing  waiver,  RSGM- 
80-57  without  problems  with  acts  of 
vandalism  or  accidents  involving 
glazing.  The  carrier  feels  that  the 
installation  of  cerified  glazing  would, 
therefore,  be  an  unnecessary  financial 
burden  to  its  operation.  The  ARA  also 
seeks  a  permanent  waiver  of  compliance 
with  §  231.30  for  comer  switching  steps. 
The  carrier  states  that  the  locomotive 
cannot  be  retrofitted  to  meet  the 
standard. 

Duifli-Erwin  Railway  Corporation 
(Waiver  Petition  Docket  Number 
RSGM-88-5) 

The  Dunn-Erwin  Railway  Corporation 
(DER)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  one  locomotive.  The 
locomotive  operates  over  approximately 
5.5  miles  of  track  between  Dunn  and 
Erwin,  North  Carolina.  The  DER 
operates  an  average  of  three  trains  or 
less  per  week.  The  locomotive  operates 
at  speeds  of  less  than  15  mph.  The  area 
of  operation  is  rural  and  includes  two 
residential  and  light  business  sections. 
The  carrier  has  been  operating  since 
November  1987,  and  states  that  the  area 
of  operation  has  no  record  of  vandalism 
or  stoning  of  railroad  equipment.  The 
carrier  feels  that  the  installation  of 
certified  glazing  would  be  an 
unnecessary  financial  burden  to  its 
operation. 

New  York  and  Lake  Erie  Railroad 
(Waiver  Petition  Docket  Number 
RSGM-88-«) 

The  New  York  and  Lake  Erie  Railroad 
(NYLE)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  two  locomotives  and  four 
passenger  cars.  The  equipment  operates 
over  segments  of  track  located  between 
Salamanca  and  Dayton,  New  York  and 
between  Conewango  Valley  and 
Gowanda,  New  York  for  a  total  distance 
of  approximately  51  miles.  The  areas  of 


operation  are  through  rural  countryside 
and  small  communities.  An  average  of 
three  round  trip  freight  trains  are 
operated  weekly.  Additionally,  during 
the  warm  season,  an  average  of  four 
round  trip  excursion  trains  are  run.  The 
NYLE  states  that  it  has  never  had 
problems  with  window  breakage  due  to 
vandalism  nor  has  it  had  to  replace 
glazing  due  to  breakage  from  flying 
objects.  The  petitioner  feels  that  the 
installation  of  certified  glazing  would  be 
an  unnecessary  financial  burden  to  its 
operation. 

Tulsa  Port  of  Catoosa  (Waiver  Petition 
Docket  Numbers  RSGM-8&-«  and  SA- 
88-2) 

The  Tulsa  Port  of  Catoosa  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  two 
locomotives  and  of  the  Safety  Appliance 
Standards  (49  CFR  Part  231)  for  one  of 
the  locomotives.  The  locomotives 
operate  over  approximately  12  miles  of 
track  wholly  within  the  confines  of  the 
Port  in  Tulsa,  Oklahoma.  The 
locomotives  perform  yard  switching 
operations  at  a  maximum  speed  of  10 
mph  during  daylight  hours.  The  Port 
maintains  its  own  security  force  and  is 
closed  to  the  general  public  between  the 
hours  of  6  p.m.  and  6  a.m.  daily.  The 
petitioner  states  that  since  the  Port 
began  operations  in  1971,  there  have 
been  no  major  incidents  affecting  either 
the  general  security  of  the  Port  or  the 
safety  of  its  rail  system.  The  petitioner 
states  that  the  loconK>tives  cannot  be 
modified  to  meet  the  requirements  of 
either  §§223.11  or  231.30  (switching 
steps),  without  the  incurrence  of 
prohibitive  costs.  The  petitioner  feels 
that  the  use  of  these  locomotives  in  their 
present  condition  will  not  materially 
affect  the  public  interest,  safety  or 
welfare,  or  the  personnel  who  are 
engaged  in  the  operation  thereof. 

Buffalo  and  Pittsburgh  Railroad,  Inc. 
(Waiver  Petition  Docket  Number 
RSGM-88-9) 

The  Buffalo  and  Pittsburgh  Railroad. 
Inc.  (BPRR)  seeks  a  temporary  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  two  locomotives  being 
leased  from  the  Genesee  and  Wyoming 
Railroad  Company.  The  two  units  will 
be  operated  on  approximately  16  miles 
of  track  between  Bradford, 
Pennsylvania  and  Salamanca,  New 
York.  The  area  of  Operation  is  through 
rural  countryside.  The  BPRR  feels  that 
the  cost  to  install  certified  glazing  in 
these  leased  locomotives  for  temporary 
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service  would  present  an  unnecessary 
financial  burden  to  their  operation. 

Middletown  and  'Hummelstown  Railroad 
Company  (Waiver  "Petition  Docket 
Number  RSGM-DB-liQ 

The  Middletown  and  Hummelstown 
Railroad  Company  (MIDH)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  &e  Safety  Glazing 
Standards  (49CFR  Part  223)  Tor  two 
locomotives.  One  locomotive  will 
operate  over  approximately  6.5  miles  of 
tradk  between  Middletown  and 
Hummelstoivn,  Pennsylvania.  The 
secQiki  tocomative  will  operate  over 
appcoKiiiiatel]r  2.5  milee  of  track  near 
West  Hempfield  Township  in  Lancaster 
County,  Pennsylvania.  Both  areas  of 
operation  are  mral,  and'tiie  maximrmi 
speed  is  IS  mph.The  MIDH  states  Ihat  It 
has  not  had  any  locomotive  windows 
broken tir atoned  by  vandals  Mullein 
eperG^fkm  since  -It  began  operation  12 
years  ago.  The  petitioner  fe^  tfiat  the 
installation^  cerffied'glazing  woidd  be 
an  unneoeflsay  linancieA  burden  to  its 
opera  Hen. 

Issued  in  Wa^n^on,  DC,  on  July  28. 1968. 
|.W.  Walah, 

AsaociatarAdmtnistraior  for  Safety. 
[FS  J)oc..88-4»39  Fllad  a^S-Sa:  MS  am] 


DEPARlHEKr  OFTHE  TREASURY 

UUrSMl  Vl  wDOfKH,  TODbCCO  mOO . 


[Poflif  Mo.  t<.  tM.  AIFO  1100.771] 

Delegalion^MM;  Atfthovity  to  Affix 
the  S«al«f  ttM  DmiartroMit  of  Ihe 
Treasuiy 

1.  Parpose.  "Hiis -order  sets  forth 
delegHtkm  fH  auftorfty  to  affix  the  seal 
of  the  Department  of  *fi)e  Treasury. 

2.  Catioettation.  ATF  O  lf«).77H, 
Delegation  Order — Authority  to  Affix 
the  Seal  of  the  Department  sfthe 
Treasury,  dated  February  2S,  1988,  Is 
canceled. 

3.  Delegation.  Authority  has  been 
dele§Bted«o1heOireator.  Bureau  of 
Akzriiot.  Tabacco  and  l^izearms  by 


Treasury  Department  Directive  12-^1. 
dated  January  29. 1987,  to  affix  the  seal 
of  the  Department  of  the  Treasury  to 
authenticate  origioals  and  copies  of 
books,  records,  papers,  writings,  and 
documents  of  the  Department,  for  all 
purposes,  including  the  purposes 
authorized  by  28  U.S.C.  1733(b).  Such 
authority  is  hereby  redelegated  as 
follows: 

a.  To  the  officials  listed  below, 
without  restriction: 

(11  Associate  Director  (Compliance 
Operations). 

(a)  Chief,  Industry  Compliance 
Division. 

^h)  Chief,  Product  Compliance  Branch. 

tc)  'Chief.  Alcohol  In^port/Export 
Branch. 

(d)  Chief,  Revenue  Programs  Division. 

(ej  Chief,  Wine  and  Beer  Branch. 

(f)  Chief.  Distilled  Spnnts  and  Tobacco 
Branch. 

(g)  Chief.  Tax  Compliance  Branch, 
(h)  "Chief,  Firearms  and  Explosives 

Division 

(f)  Chief,  flational  Firearms  Act 
Branch. 

(j)  Chief,  Firearms  and  Explosives 
Import  Bntnch. 

(k)  Regional  Directors  (CompUance). 

(1)  Chiefs,  Technical  Servioes. 

(2)  Associate  Director  (Law 
Enforcement). 

(a)  Qiief.  Planning  and  Analysis  Staff. 

(b^  QAii,%poaa\  Operations  Divimon. 

(c4  Chial  F^earras  ^vision. 

(d)  Chiel.  EMpkmiveB  Divisicm. 

i(e)  S^Mcnd  Ageot  iin  Charge,  I%>earm8 
Traciag  Branch. 

(f)  Supervisor.  ATF  Records 
Repoilay. 

(9)  Craiqjtrcdler. 

4a)  fMrector  ^b(»atory  Services). 

b.  To  the  itfBcialB  li^ed  below,  with 
restricfioBi  as  indicated: 

(1)  Supernsot.  Special  Tax  and 
Revenue  Aocoimting'SBCtioa.  to 
a^edticate  secordB  pertaining  to 
special  occopartional  tax. 

(2)  StqiennsoE.  Special  Tax  Processing 
Unit,  to  authenticate  TeoonlB  pertaining 
to  special  oocnpatiflsial  tax. 

(c)  This  authority  may  not  be 
redelegated. 

(4)  For  It^rmation  Contact.  Pauline 
C.  Ashe.  Tax  Compliance  Branch. 


Bureau  of  Alce^ol,  Tobacco  and 
Firearms.  1200  Pennsylvania  Avenue, 
NW.  Washington.  DC  20228  (202)  566- 
7602. 

5.  Effective  Bate.  This  delegation 
order  becomes  effective  on  August  8, 
1988. 

6.  Approval.  July  25. 1968. 
Stephen  E.  HigyiBS. 
Director. 

(FR  Dec.  88-17846  Filed  8-5-88:  8:45  ani) 

BHJUNQ  OOOC  4Vra-3V4l 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Ot>jects  Imported 
For  EiMMMen;  Determination 

Notice  is  hereby  given  of  the  ioUowing 
determination:  Pursuant  to  the  authority 
vested  in  me  by  ihe  act  of  October  Ifl. 
1965  (79  Stat.  985,  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegalion  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393.  July  2. 1985),  I  hereby 
determine  that  ^e  objects  to  be 
included  in  the  exhibit  "A  Prosperous 
Past:  Dutdh  Still  life  Paintmgs  from  &e 
Golden  Age"  ^(see  Kit  *),  imported  from 
aferoadior  fhe  temporary  exhibition 
wiDiwH  profit  wiAiin  the  United  States, 
are  of  c^toral  significance.  I  aJso 
determine  ^t  the  temporary  exhibition 
or  display  of  the  listed  exhibit  objects  at 
the  KimbeM  Art  Museum.  Fort  Worth. 
Texas  beginmngen  orabootOeceniber 
VL  198610  mo -or  about  Febniary  4, 1989. 
is  m  ithe  adlioaBl  intareA. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
RegistK. 

Date:  August  1. 1968. 
R.  Wallace  Stuart. 

Acting  General  Counsel. 

[FR  Doa  88-17766  Filed  8-5-«8;  8:45  am] 

WUJNO  COOC  •23»«1-« 


■  A  copy  ef  thla  list  in*y  be  obtained  by 
contacting  M*.  Lorie  Nieranberg  of  ihe  OfTice  of  the 
General  Comuri.  USIA.  The  telephone  number  ii 
(WZ)  MS-aa27.  anil  the  addrau  isllooinToa  U.S. 
Infoimatioa  Agaaqr,  3tn-4tfa  Street  &W. 
Washingtoa  DCJ06*7. 


UMI 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  53,  No.  152 
Monday,  August  8,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the   "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  August  11, 

1988. 

place:  Hearing  Room  One,  1100  L 

Street.  NW.,  Washington,  DC  2057a- 

0001. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Section  19  Petition  of  Navios  Management, 

Inc.,  d/b/a  Pacific  America  Line — 
Shipping  Conditions  in  the  U.S./Korea 
Trade— Consideration  of  Comments. 

2.  Section  15  Inquiry  into  Laws,  Regulations 

and  Policies  of  the  Republic  of  Korea 
Affecting  Shipping  in  the  U.S./Korea 
Trade — Consideration  of  Comments. 

3.  Docket  No.  87-10 — Halstead  Industrial 

Products,  Inc.  v.  Sea-Land  Service.  Inc. — 
Consideration  of  the  Record. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Joseph  C.  Polking, 
Secretary.  (202)  523-5725. 
)oaeph  C  Polking, 

Secretary. 

|FR  Doc.  88-17853  Filed  8-1-88;  439  pm] 

BnXING  COOC  C730-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  53  FR  28755, 

July  29, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  Approximately  12:00 

noon,  Wednesday,  August  3, 1988, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

CHANGES  IN  THE  MEETING:  Addition  of 

the  following  closed  item(8)  to  the 

meeting:  Employment  of  consultants  and 

related  administrative  issues  regarding 

the  development  of  the  Board's 

compensation  program. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 


Dated:  August  3, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  Notice 
forwarded  to  Federal  Register  on  August 
3. 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m.,  Wednesday, 
August  10, 1988. 

CHANGES  IN  THE  MEETING: 

1.  Revisions  to  Item  2:  Proposals  concerning 
Regulation  CC  (Availability  of  Funds  and 
Collection  of  Checks):  (1)  Preemption 
determinations  regarding  funds  availability 
laws  of  Illinois  and  New  York  (proposed 
earlier  for  public  comment;  Docket  No.  R- 
0640);  and  (2)  publication  for  comment  of 
proposed  preemption  determinations  for 
Connecticut,  Rhode  Island,  New  Mexico, 
California,  and  Massachusetts. 

2.  Addition  of  the  Following  Open  Item  to 
the  Meeting:  Proposed  Electronic 
Clearinghouse  Study  to  be  distributed  to 
Congress  under  the  Expedited  Funds 
Availability  Act.  (This  matter  will  be 
considered  on  the  Summary  Agenda.) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  August  4. 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-17970  Filed  8^J-88;  4:06  pm] 

BILUNG  CODE  6210-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Friday. 

August  12. 1988. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 


salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  August  4, 1988. 
James  McAfee. 

Associate  Secretory  of  the  Board. 
(FR  Doc.  88-17971  Filed  8-*-88;  4:06  pm) 

BIUJNO  COOE  6210-01-M 

NATIONAL  SCIENCE  BOARD 

DATE  AND  TIME:  August  19. 1988 — 8:30 

a.m.  Closed  Session.  9:00  a.m.  Open 

Session. 

PLACE:  National  Science  Foundation, 

1800  G  Street,  NW.  Room  54a 

Washington.  DC  20550. 

STATUS:  Most  of  this  meeting  will  be 

open  to  the  public.  Part  of  this  meeting 

will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED  AUGUST  IK 

Closed  Session  (8:30  a.m.  to  9:00  a.m.) 

1.  Minutes — June  1988  Meeting 

2.  NSB  and  NSF  Staff  Nominees 

3.  Grants,  Contracts,  and  Programs 

Oper\  Session  (9:00  a.m.  to  lZ-00  noon) 

4.  Grants,  Contracts  and  Programs 

5.  Chairman's  Report 

6.  Minutes — June  1988  Meeting 

7.  Director's  Report 

8.  Fiscal  Year  1990  NSF  Budget 

9.  Presentation  by  Dr.  Frederick  P.  Brooks,  Jr.: 
"Grasping  Reality  Through  Illusion — 

Interactive  Graphics  Serving  Science" 

10.  NSB  Discussion: 
"Positioning  NSF  for  the  1990'8" 

11.  Other  Business 
Thomas  Ubois, 
Executive  Officer. 

(FR  Doc.  88-17855  Filed  8-5-88;  5:06  pjn.J 
BtlXIMi  COOC  7S58-01-M 
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^  Hw  •REQERAL  AEG<5TEA 
contains  editorial  <iant1iona  at  ^wwoMSty 
pubiisiieil  .fViiniiawMit.  Aula.  Piq^oMd 
Rule,  and  Nalioe  daauwieim  and  volMnes 
of  the  Code  o*  Federal  Regulations. 
Tliese  coneoiDns  are  prepared  toy  ttie 
Office  cH  Hw  radaiBl  Register.  Agency 

a  'wauod  ^aa  aigned 
in  ittia  appropiiate 
dowanawt  catoforias  rtaawtiefe  m  the 


DEPARTMEMT  OF  HEAUTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 


of  f>reventative  Health  «hI  MeaMi 
Services  Block  Funds  for  Rape 
Prevention  andServices 

Cmnctkm 

In  ncMice  document  88-16530  beginning 
on  page  27766  in  the  issue  of  Friday,  )uly 
22.  im.  «mIw  flie  fbtlownng  'cerrecHons: 

1.  On  page277B6,<in  fhe^ble,  in  Oie 
entry  for  "Alabama**,  under  "Percent 
chai«fr.  "-£JBg"ahoddraBil  *'-2.2W'^ 
iaiheeHbyior  "Adsana"^  oader 
Tunding  igaf.  '^41.438"  Aould  read 
"41.348".:  -and  ia  4be  entry  for 
"Kentucky",  under  "Percent  change". 
"5.237"  Aoold  read  "-5.23r'. 

2.  On  page  JST7S7,  fai  the  taMe.  in  the 
entry  for  "OWaHioma",  imder  "Ynnding 
1989".  "48.'l3r*  shorfd  read  *^,342"; 
and  in  4he  eatry  Car  "S.  Carotina"^  .under 
"Percent  change".  "Z22"  should  read 
"2.223". 

BNUNQCOOC  iaK«t« 


DEPAIIIMUIIOFTHEINTIiHIUH 

Bufeaa  of  daio  Manaseinent 

[WY-»30-<»4a»-1<l;  WVW  0«5382,  WYW 
04218S,  WYW  49110] 

Propoaed  Continuation  «f  Forest 
SerMice  Wtttidrawals;  Wyoming 

Correction 

In  notice  document  88-16723  beginning 
on  page  28070  in  the  issue  of  Tuesday, 
|uly  26,- 1968;  make  the  following 
correctionr. 

1.  On  page  28071,  in  the  Hrst  column, 
in  the  land  description  under  T.  57  N.,  R. 


89  W..  under  Sea  28.  the  saoondliBe 
should  read  "NWy4NWy4.SVU«W^. 
NV<«SEy4.  NV4". 

2.  On  the  same  page,  in  the  same 
column,  in  the  land  description  under  X 
51  N.,  R.  84  W.,  the  first  tine  .should  read 
"Sec  12  NEy4.  EV4NWy4.  and 
NEy4SEy4". 

3.  On  the  same  page,  in  the  same 
column,  the  fifth  line  from  the  boUom 
should  read  "entiy  under  the  mining 
laws,  and  from". 

BIUJNO  CODE  1S0S.01-D 


DEPARTMENT  OF  THE  INTERIOR 

[OR  m-iOS  -JgaS-ll;  QP4>S-tta;  OII-3S3S 

(WA8H»,«IE-etm64«>M»n) 


wtttidrawals;  "Waal  III  igton 

Correction 

In  notice  document  .68-6120  appearing 
on  page  181^  m  the  issue  ef  April  M, 
1988.  make  the  following  correction: 

In  the  first  cohiran.  the  aeoond  iine 
from  ifae  Attain  riimild  read  "sec.  33: 
aadT.  11N.,S.  ft5£..  WM.  aec". 

BKUNQCOOC  190»«1-0 


DEP0UrmEMT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[CA  943-06-4220-10;  CA  17849] 

Proposed 'Wtthdramil  vMI  Ofipoftivflty 
for  PubUe  Meeting;  California 

CorrectioD 

In  the  issue  of  Monday,  ]une  27, 1988, 
on  page  24171  in  the  first  and  second 
columns  and  in  the  issue  txf  Tuesday, 
July  19. 1988,  in  the  fUrAoehunn.  a 
correcticii  to  FR  Doc  88-11820  appeared 
imomctly  and  ahonU  have  apfanred  as 
follows: 

In  the  second  column,  imder  T.  11  N., 
R.  2  W.,  in  Sec.  la  the  second  Une 
should  read  "S>4SV^SEy4". 

BIUJNO  COOC  1SOS-01-0 


OEPMirMENTOF  TRANSPORTATION 

r^OOm  AvfVUDn  viQVfmimrBuOn 

14  CFR  Part  71 

(Airspace  Ooeket  No.  86^CE-021 

Designation  of  Transition  Area- 
FainneNt,ME 

Correction 

In  rule  document  88-17206  beginning 
on  page  288S1  ia  Ihe  isaue  of  Atenday, 
August  1, 1988.  make  the  following 
correctioB: 

Qa  page  28861.,  ia  tiie  Ihivd  <»lumn, 
the  headiBgalMald  read  as  set  ierth 
anwve. 


DEPARTVEHT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administraiofi 

49  CFR  Peru  »1  and  195 

[Docket  No.  PS-96.  Amdt*.  191-6.  M2-S8, 
193-S,  196-39] 

Reporting  Unsafe  Conditions  on  Gas 
sndltazardousUquidPlpeBnes  artd 
Lk)iiefled  Natural  tSas  Facilities 

Correotiam 

In  nde  document  88-14758  beginning 
on  page  24942  in  the  issue  of  Friday,  July 
1,  nsS,  maSce  the  Tcfflowing  corrections: 


§191.25 

1.  On  page  249S0,  in  ftia  Hrst  column, 
in  S  19L25(bJ(8),  the  fottrfh  tine  should 
read  *and  the  planned  follow-up  or 
future". 


2.  On  the  same  page,  in  the  third 
column,  in  { 195.55(b)(21.  in  the  fourth 
line,  "filling**  "Aould  read  "^ing". 


SaSJi  {Conectad] 

3.  On  the  same  page,  in  the  same 
column,  in  {  195.56,  in  the  first  line  of 
the  section  heading.  "Filling" -should 
read  *'Filing". 

BtLUNO  CODE  1S0S-01-O 


UMI 
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29801 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[T.D.  82161 

Income  Taxes;  Definition  of  a 
Controlled  Foreign  Corporation  and 
Foreign  Personal  Holding  Company 
Income  of  a  Controlled  Foreign 
Corporation  After  Decemt>er  31, 1986 

Correction 

In  rule  document  88-16205  beginning 
on  page  27469  in  the  issue  of  Thursday. 
July  21. 1968.  make  the  following 
corrections: 

1.  On  page  27490.  in  the  second 
column,  in  the  eighth  line,  "anti-base" 
should  read  "anti-abuse". 


§1.954-2T    [Corrwted] 

2.  On  page  27499.  in  the  seccHid 
column,  in  S  1.954-2T{a)(3)(ii).  in 
Example  (2),  in  the  fifth  line,  "paragraph 
(f)(e)(iii)"  should  read  "paragraph 
(fM3Kiiir. 

BILUNO  CODE  ISOS^OI-O 


DEPARTMEIfr  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[T.D.  8215] 

Special  Allocation  Rules  for  Certain 
Asset  Acquisitions 

Correction 

In  rule  document  88-16095  beginning 
on  page  27035  in  the  issue  of  Monday. 


July  18, 1988,  make  the  following 
corrections: 

1.  On  page  27036,  in  the  second 
column,  in  the  last  paragraph,  in  the 
third  line  "or"  should  read  "of. 

2.  On  page  27038,  in  the  fourth 
complete  paragraph,  in  the  seventh  line, 
after  "statements"  insert  "or 
supplemental  asset  acquisition 
statements". 

§1.1060-1T    [Corrected] 

3.  On  page  27039,  in  the  third  column, 
in  §  1.1060-lT(b)(3),  in  Example  (1),  in 
the  ninth  line,  "not"  should  read  "no". 

4.  On  page  27042,  in  the  second 
column,  in  §  1.1060-lT(g).  in  Example  (3) 
paragraph  (v).  in  the  first  line  "and  like- 
kind"  should  read  "are  like-kind". 

5.  On  page  27044,  in  the  third  column, 
in  '*Par.  6".  in  the  second  line. 

"§  1.103{d)-lT"  should  read  "§  1.1031(d)- 

ir*. 

BtUJNQCODE  t6l»«VO 
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Department  of 
Justice 

Immigration  and  Naturalization  Service 

8  CFR  Parts  100,  103,  245a,  264,  and  299 
Adjustment  of  Status  for  Certain  Aliens 
and  Applicant  Processing  for  the 
Legalization  Program;  Proposed  Rules 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  245a 
[INS  NumtMr1022R-88) 

Adiustment  of  Status  for  Certain 
Aliens 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
ACTION:  Proposed  rule. 

summary:  Section  201  of  the 
Immigration  Reform  and  Control  Act  of 
1988  (IRCA)  provides  for  the  legalization 
of  certain  aliens  who  have  been  residing 
illegally  in  the  United  States  since 
before  January  1, 1982.  This  section 
directs  the  Attorney  General  to  adjust 
the  status  of  a  temporary  resident  alien 
to  that  of  an  alien  lawfully  admitted  for 
permanent  residence  if  the  alien  meets 
certain  requirements.  This  proposed  rule 
addresses  the  adjustment  of  status  of 
temporary  resident  aliens  to  that  of 
aliens  lawfully  admitted  for  permanent 
residence. 

DATES:  Comments  must  be  received  on 
or  before  September  7. 198a 
ADDRESSES:  Written  comments  should 
be  mailed  in  triplicate  to  Terrance  M. 
O'Reilly,  Deputy  Assistant 
Commissioner,  Legalization, 
Immigration  and  Naturalization  Service. 
425  "I"  Street,  NW..  Washington.  DC 
20536.  or  delivered  to  Room  5250  at  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Terrance  M.  O'Reilly,  Deputy  Assistant 
Commissioner.  Legalization.  (202)  766- 
3658. 

SUPPLEMENTARY  INFORMATION:  The 

Immigration  Reform  and  Control  Ad  of 
1986  (IRCA).  Pub.  L  99-603  was  enacted 
on  November  6. 1986.  The  Service 
published  implementing  regulations  at 
52  FR  16205.  May  1, 1987,  and  amending 
regulations  at  52  FR  43843,  November  17. 
1987,  53  VR  9274,  March  21, 1988.  53  FR 
9862.  March  28. 1988.  and  at  53  FR  23382. 
June  22. 1988.  This  proposed  rule 
outlines  the  procedures  the  Immigration 
and  Naturalization  Service  will  use  to 
adjust  the  status  of  temporary  resident 
aliens  to  permanent  residence.  For  the 
convenience  of  the  public,  the  Service  is 
combining  in  this  proposed  rule  the 
regulations  at  stated  in  the  May  1. 1987 
final  rule,  and  as  amended  in  the 
November  17. 1987  interim  rule,  and  the 
June  22. 1988  final  rule  regulations  with 
respect  to  the  regulations  at  245a.3. 
At  53  FR  18096.  May  20. 1988.  the 
Service  published  in  the  Federal 
Register  a  notice  making  available  to  the 


public  the  preliminary  working  draft 
regulations.  More  than  170  copies  of  the 
preliminary  working  draft  were 
forwarded  to  requesters.  As  a  result,  135 
individuals  and  interested  organizations 
submitted  written  comments.  The 
comments  were  reviewed  and  given 
serious  consideration.  The  Service 
appreciates  the  time  and  effort  put  forth 
by  all  concerned  parties. 

Under  the  provisions  of  the 
Immigration  Reform  and  Control  Act  of 
1986  a  temporary  resident  alien  who  has 
resided  in  the  United  States  for  a  period 
of  eighteen  (18)  months  may  make 
application  for  permanent  resident 
status  during  the  twelve  month  period 
beginning  on  the  day  after  the 
temporary  residence  period  has  been 
completed.  Since  the  beginning  date  of 
the  application  period  falls  on  a 
weekend,  the  Service  will,  for  the 
mutual  convenience  of  all  concerned, 
begin  accepting  applications  on 
November  7. 1988,  the  first  workday 
after  November  6, 1988.  The  Service 
realizes  that  an  application  could  be 
received  at  Regional  Processing 
Facilities  prior  to  November  7, 1988  or 
prior  to  the  date  an  alien  would  be 
considered  eligible  to  file  an  application. 
Therefore,  as  a  convenience  to  the 
public,  the  Service  intends  to  hold  such 
applications  up  to  60  days  prior  to  the 
alien's  eligibility  date.  In  these 
instances,  the  application  will  be 
considered  as  "filed"  on  the  applicant's 
eligibility  date. 

The  Service  proposes  to  process 
applications  for  adjustment  of  status  to 
permanent  residence  by  temporary 
resident  aliens  by  utilizing  a  processing 
method  that  features  direct  mail  of 
applications  to  four  Regional  Processing 
Facilities  located  at  Williston,  Vermont 
(Eastern);  Lincoln,  Nebraska  (Northern); 
Dallas.  Texas  (Southern);  and  Laguna 
Niguel,  California  (Western).  After 
preliminary  processing  of  applications 
at  the  Regional  Processing  Facilities, 
applicants  will  be  interviewed  at 
selected  Service  offices  throughout  the 
country. 

Several  commentors  addressed  the 
processing  method  outlined  in  the 
preliminary  working  draft  and  suggested 
that  the  Service  should  allow  filing  of 
applications  at  legalization  and  other 
field  offices.  The  Service  considered  this 
as  an  option  to  direct  mail  of 
applications  to  the  Regional  Processing 
Facilities  (RPF).  but  to  do  so  would 
mean  an  increase  in  operational  costs. 
In  order  to  offset  these  costs,  an 
increase  in  the  application  fees  would 
be  necessary.  The  Service  does  not  wish 
to  set  an  application  fee  above  the 
absolute  minimum  needed  to 
successfully  fund  the  permanent 


resident  phase  of  the  program,  in 
addition,  the  Service  has  enjoyed 
success  in  the  direct  mailing  of 
applications  to  Regional  Service 
Centers.  Consequently,  the  Service 
proposes  to  utilize  the  processing 
method  described  in  the  previous 
paragraph.  However,  district  offices 
may  choose  to  permit  drof>-off  services 
for  persons  who  wish  to  present  their 
applications  in  person.  These 
applications  will  be  forwarded  to  the 
KPF  with  fee.  and  will  not  be  considered 
filed  until  received  at  the  RPF.  No 
interview  will  be  conducted  at  the  drop- 
off site. 

The  following  summarizes  the 
proposed  processing  method.  The 
adjustment  of  status  of  temporary 
resident  aliens  to  permanent  residence 
is  to  consist  of  five  major  segments:  Pre- 
submission  of  applications:  Regional 
Processing  Facility  processing  (pre- 
interview);  INS  field  and  legalization 
office  processing;  Regional  Processing 
Facility  processing  (post-interview);  and 
Immigration  Card  Facility  (ICF) 
processing. 

In  the  pre-submission  of  applications 
segment  the  Service  will  distribute 
information  and  forms  for  the 
adjustment  to  permanent  resident  phase 
of  the  legalization  program.  The  Service 
will  conduct  a  public  information 
campaign  and  outreach  activities.  This 
is  in  addition  to  outreach  and  education 
efforts  by  various  public  and  private 
organizations. 

In  the  RPF  processing  (pre-interview) 
segment,  all  pre-interview  processing 
tasks  (e.g.,  data  entry,  fee  receipting, 
etc.)  will  take  place. 

The  applicants  will  be  interviewed  as 
well  as  processed  for  an  Alien 
Registration  Card  (1-551)  during  the  INS 
field  and  legalization  office  processing 
segment.  The  interview  may  also  consist 
of  an  English  language/U.S.  history  and 
government  examination  for  those 
applicants  who  wish  to  demonstrate 
their  abihties  in  this  area. 

In  the  RPF  processing  (post-interview) 
segment,  appeal  processing  and  other 
post-interview  procedures  will  occur. 

In  the  final  segment,  the  ICF 
processing  segment.  Alien  Registration 
Card  (1-551)  production  will  be 
completed  and  the  card  will  be  mailed 
to  the  address  specified  by  the  alien, 
which  may  be  the  address  of  his  or  her 
authorized  representative. 

Summary  of  the  Proposed  Rule 

Section  245a.l(h)  is  being  amended  to 
permit  intending  residents  to  fulfill 
employment  duties  abroad  without    . 
having  their  absence  from  the  United 
States  affect  their  ability  to  meet 
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applicable  residence  requirements  for 
adjustment  from  temporary  resident  to 
permanent  resident  status.  A  few 
commentors  suggested  expanding  the 
definition.  These  comments  were 
considered  and  the  definition  will  be 
changed  to  allow  the  Service  the 
flexibility  to  permit  brief  and  casual 
absences  from  the  United  States  that 
reflect  an  intention  on  the  part  of  the 
alien  to  adjust  to  permanent  residence. 
Section  245a.3(b)(2)  will  also  be 
amended  to  reflect  this  change. 

New  S  245a.l(r)  is  being  added  to 
define  the  term  in  "good-standing"  as 
used  in  referring  to  qualified  designated 
entities  (QDEs)  under  8  CFR 
245a.3(b](5].  Numerous  comments  were 
received  concerning  this  definition. 
Several  commentors  suggested  that  the 
Service  should  extend  the  cooperative 
agreements  with  QDEs.  The  Immigration 
Reform  and  Control  Act  of  1988  (IRCA) 
in  section  201  provides  for  filing  of 
applications  for  temporary  resident 
status  with  either  the  Attorney  General 
or  with  a  qualified  designated  entity. 
The  statute  does  not  provide  for  a  like 
situation  for  the  filing  of  applications  for 
permanent  residence.  Consequently,  the 
Service  will  neither  extend  nor  expand 
QDE  cooperative  agreements.  Other 
commentors  suggested  revisions  to  the 
definition.  The  Service  considered  these 
comments  and  will  retain  the  definition 
appearing  in  the  preliminary  working 
draft,  with  one  exception — that  being 
the  insertion  of  the  phrase,  "prior  to 
January  30, 1989."  pertaining  to 
cooperative  agreements  which  were  not 
allowed  to  lapse  by  the  Service. 

New  S  245a.l(s)  is  being  added  to 
define  the  term  "satisfactorily  pursuing" 
as  used  in  section  245A(b)(l)(D)(i)(II)  of 
the  Act.  Some  commentors  suggested 
that  the  definition  set  too  high  a  level  of 
course  attendance.  The  length  of  the 
course  was  also  cited  as  being  too  long. 
Other  commentors  suggested  that  the 
Congressional  intent  to  require  a  serious 
effort  to  learn  English  and  the  history 
and  government  of  the  United  States  is 
not  met  because  a  sixty  (60)  hour  course 
is  insufficient.  The  Service  believes  the 
statute  is  clear  in  requiring  a 
demonstration  of  basic  citizenship  skills. 
A  course  designed  to  achieve  these 
skills  should  be  of  sufficient  length  to 
comply  with  Congressional  intent  yet 
not  be  overly  burdensome  on  the 
applicant.  Consequently,  the  Service  is 
proposing  a  definition  which 
incorporates  a  minimum  attendance 
period  of  thirty  (30)  hours  and  a 
minimum  course  length  of  one  hundred 
(100)  hours.  Many  commentors 
suggested  the  Service  recognize  the  good 
faith  effort  shown  by  many  aliens  who 


have  already  enrolled  and  completed 
courses  in  basic  citizenship  skills.  The 
Service  agrees  and  is  proposing  that 
individuals  who  enrolled  in  courses  that 
meet  the  requirements  set  forth  in  the 
proposed  definition  on  or  after  May  1, 
1987,  will  be  considered  satisfactorily 
pursuing  a  course  of  study  recognized  by 
the  Attorney  General.  Serious  concern 
by  commentors  from  the  more  populous 
areas  of  the  country  that  applicants  will 
be  hard  pressed  to  find  sufficient  course 
opportunities  in  the  timeframe  available 
has  led  the  Service  to  consider 
alternative  means  of  meeting  the 
"satisfactorily  pursuing"  requirement. 
As  a  result,  four  (4)  additional  options 
are  proposed  for  applicants  in  addition 
to  the  attending  of  courses  as  discussed 
above.  By  providing  these  options, 
sufficient  opportunities  will  be  available 
for  applicants  to  meet  the  satisfactorily 
pursuing  requirement.  One  commentor 
questioned  how  course  providers  could 
receive  financial  assistance.  Financial 
assistance  grants  (SLIAG)  are 
authorized  by  section  204  of  the 
Immigration  Reform  and  Control  Act  of 
1986.  Under  the  grant  program,  $1  billion 
less  an  amount  termed  the  "federal 
offset",  is  appropriated  each  year  for  FT 
1988  through  FT  1991  to  defray  part  of 
state  and  local  costs  associated  with 
providing  public  assistance,  public 
health  assistance  and  educational 
services  to  aliens  granted  lawful 
resident  status  pursuant  to  sections 
245A.  210,  or  210A  of  the  Immigration 
and  Nationality  Act  (INA),  as  amended, 
by  IRCA.  The  Secretary  of  Health  and 
Human  Services  administers  the  SLIAG 
Program. 

New  S  245a.l(t)  is  being  added  to 
define  the  term  "minimal  understanding 
of  ordinary  English"  as  used  in  section 
245A(b)(l)(D)(i)  of  the  Act.  The 
comments  received  were  mostly 
favorable  and  supported  the  definition 
as  written.  The  Service,  therefore,  will 
make  no  change  in  the  proposed 
definition. 

New  S  245a.l(u)  is  being  added  to 
define  the  use  of  a  curriculum  in  a 
course  of  study  recognized  by  the 
Attorney  General.  One  commentor 
suggested  that  the  content  of  the  Federal 
Citizenship  texts  should  not  be  used 
exclusively  in  formulating  the 
curriculum  of  a  course  of  study.  Another 
commentor  favored  the  definition  as 
written.  The  Service  will  change  its 
proposed  definition  to  provide  for  the 
Federal  Citizenship  Text  serving  as  a 
basis  for  curriculum  development  and 
also  provide  for  the  use  of  texts  with 
similar  content.  The  definition  is  also 
changed  to  reflect  the  change  made  in 


§  245a.l(s)  pertaining  to  the  minimum 
length  of  a  course. 

Section  245a.3(a)  is  amended  to 
provide  for  the  acceptance  of 
applications  at  Regional  Processing 
Facilities.  Commentors  expressed  their 
concern  about  determining  the  date 
temporary  residence  was  granted.  The 
date  an  alien  was  adjusted  to  temporary 
residence  is  addressed  in  S  245a. 2(8]  and 
is  the  date  indicated  on  the  fee  receipt 
Form  1-689. 

Section  245a.3(b)(4)(i)  is  being 
amended  to  accurately  reflect  the 
wording  found  in  the  statute  regarding 
the  basic  citizenship  skills  requirements. 

Section  245a.3(b)(4)(ii)  is  being 
amended  to  include  those  individuals 
who  are  physically  unable  to  comply 
with  the  requirements  of  8  CFR 
245a.3(b)(4)(i)  and  also  to  limit  the 
applicability  of  the  basic  citizenship 
skills  requirements  to  individuals  who 
are  16  years  or  older  and  under  the  age 
of  65.  The  Service  proposes  as  an 
exercise  of  discretion  to  waive  on  a 
blanket  basis  all  applicants  under  the 
age  of  16  and  65  years  of  age  or  older 
without  formal  application  for  waiver, 
as  well  as  applicants  who  are  physically 
unable  to  comply.  These  proposed 
changes  resulted  from  a  review  of 
numerous  comments  and 
reconsideration  by  the  Service  of  this 
section. 

New  S  245a.3(b)(4)(iii)  is  being  added 
to  address  the  examination  for  basic 
citizenship  skills.  Numerous  comments 
were  received  concerning 
§  245a.3(b)(4)(iii).  Commentors  were 
concerned  about  the  length  of  time 
between  examinations  in  those 
instances  where  an  individual  did  not 
first  pass  the  examination  for  basic 
citizenship  skills.  One  commentor 
recommended  a  time  period  of  six  (6) 
months  be  provided  between 
examinations.  Several  commentors 
suggested  the  Service  develop  questions 
apart  from  those  found  in  the  Federal 
Textbooks  on  Citizenship  to  be  used  in 
the  examination.  One  commentor 
suggested  applicants  should  have 
unlimited  examination  opportunity.  In 
consideration  of  all  the  comments 
received  on  this  section,  the  Service  will 
now  propose  to  test  an  applicant's 
ability  to  read  and  write  English  by 
excerpts  from  the  Federal  Textbooks  on 
Citizenship  at  the  elementary  literacy 
level.  In  addition,  due  consideration  will 
be  given  to  the  applicant's  education, 
background,  age.  length  of  residence  in 
the  United  States,  opportunities 
available  and  efforts  made  to  acquire 
basic  citizenship  skills  and  any  other 
relevant  factors.  The  Service  will  also 
provide  for  a  six  (6)  month  time  period 
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between  examinations  unless  the 
applicant  requests  to  be  examined 
sooner.  The  Service  recognize*  that  a 
flexible  approach  for  examining  basic 
citizenship  skills  is  called  for  in  order  to 
continue  to  optrate  a  generous  and 
liberal  legalization  program  as  Congress 
intended. 

New  §  245a.3(bK4)(iv)  is  being  added 
to  address  the  providing  of  a 
"Certificate  of  Satisfactory  Pursuit"  to 
satisfy  the  basic  citizenship  skills 
requirements.  Several  commentors 
asked  whether  the  Certificate  of 
Satisfactory  Pursuit  could  be  presented 
at  the  time  of  interview  as  opposed  to  at 
the  time  of  flUng  an  application.  Other 
commentors  suggested  that  it  was  not 
clear  whether  an  applicant  had  to  be 
enrolled  in  a  recognized  course  of  study 
at  the  time  of  application  for  permanent 
residency.  The  Service  proposes  that 
Certificates  of  Satisfactory  Pursuit  be 
presented  either  at  the  time  of  filing  or 
at  the  time  of  interview.  In  addition, 
applicants  need  not  be  enrolled  in  a 
recognized  course  of  study  at  the  time  of 
application  of  permanent  residency.  The 
term  "certificate"  has  replaced 
"affidavit"  in  this  section  as  the  Service 
feels  it  has  a  clearer  meaning. 

New  S  245a.3(b)(4)(v)  is  being  added 
to  set  the  time  period  after  which  the 
Service  will  accept  enrollment  in  a 
recognized  course  of  study  and  issuance 
of  Certificates  of  Satisfactory  Pursuit. 
That  time  period  is  subsequent  to  May  1, 
1987.  The  Service  has  set  this  time 
period  as  May  1, 1987  as  it  is  the  date 
the  implementing  regulations  were 
published  in  the  Fedwal  Re^ster. 

Section  S  245a.3(b){5)  of  this  chapter 
is  being  amended  to  allow  for  the 
certification  of  educational  programs  by 
district  directors  locally  as  the  need 
arises,  as  well  as  the  certification  of 
national  programs  by  the  Outreach 
Program  of  INS.  It  is  also  being  amended 
to  clarify  the  meaning  of  qualifled 
designated  entities  as  used  in  this 
section.  Commentors  suggested  that 
district  directors  maintain  and  publicize 
lists  of  recognized  courses  and  that 
sufficient  courses  be  recognized  by  a 
district  director  to  address  the  needs  of 
the  district.  Some  comments  were 
received  that  suggested  the  Service  set  a 
maximum  fee  that  course  providers 
could  charge.  In  response  to  these 
suggestions  and  for  clarification 
purposes  the  Service  is  proposing  two 
new  sections.  Section  245a.3(b)(6). 
explains  the  method  whereby  course 
providers  who  are  already  covered 
under  i  245a.3(b)(5)  will  be  identified  by 
district  directors.  Section  245a.3(b){7) 
explains  the  fee  structure.  The  Service 
feels  that  the  district  director  knows  the 


needs  of  his  or  her  district  and  therefore 
is  the  proper  authority  to  ensure  a 
sufficient  number  of  course  providers. 
Guidelines  for  approving  additional 
recognized  courses  of  study  will  be 
issued  under  separate  cover.  No 
maximum  fee  standard  will  be  imposed; 
however,  reasonable  fees  should  be 
established.  If  a  district  director  and/or 
the  Director  of  the  Outreach  Program 
believes  that  a  fee  charged  is  excessive, 
this  factor  alone  can  justify  either 
refusal  to  certify  or  de-certify  a  course 
provider. 

New  §  245a.3(b)(8]  is  being  added  to 
provide  information  on  the  Federal 
Textbooks  on  Citizenship.  Seven 
commentors  suggested  that  new 
materials  be  designed  in  lieu  of  the 
Federal  Textbooks  on  Citizenship.  As 
previously  addressed  the  Service  has 
proposed  that  the  texts  be  used  as  a 
basis  for  course  instruction  and  that 
other  similar  texts  can  be  used.  This 
section  addresses  the  availability  of  the 
Federal  Textbooks  for  interested  parties. 

New  §  245a.3(b)(9)  is  being  added  to 
address  the  maintenance  of  student 
records  by  course  providers. 

New  S  245a.3(b](10)  is  being  added  to 
address  the  issuance  of  the  Certificate 
of  Satisfactory  Pursuit  (1-699). 

New  S  245a.3(b)(ll)  is  being  added  to 
provide  for  the  "designated  official" 
who  will  have  the  authority  to  sign 
Certificates  of  Satisfactory  Pursuit. 

New  i  245a.3(b)(12)  is  being  added  to 
provide  for  the  on-site  monitoring  of 
courses  of  study  recognized  by  the 
Attorney  General.  Many  comments  were 
received  suggesting  limiting  the  scope  of 
INS  on-site  monitoring  or  delegating  the 
monitoring  in  whole  or  in  part  to  other 
agencies  or  organizations  such  as  the 
States  (Department  of  Education].  The 
monitoring  of  course  providers  is 
necessary  both  to  ensure  that  the 
providers  are  conducting  adequate 
courses  and  to  ensure  that  the  alien 
public's  needs  are  adequately  served. 
The  Service  wishes  to  work  in  concert 
with  the  various  state  and  local  agencies 
to  ensure  course  instruction  is  proper 
and  meets  the  intent  of  the  legislation 
that  applicants  achieve  a  basic 
understanding  of  citizenship  skills.  The 
Service  does  not  intend  to  closely 
monitor  established  bona-fide 
educational  providers  but  instead  will 
direct  most  efforts  toward  providers 
who  are  entering  into  course  instruction 
for  the  first  time. 

New  §  245a.3{b)(13)  is  being  added  to 
implement  certain  standards  for 
qualifications  of  teachers  providing 
instruction  in  courses  of  study 
recognized  by  the  Attorney  General  as 
defined  at  §  245a.3(bH5)  of  this  chapter. 


Implementation  of  a  set  of  standards  is 
necessary  because  such  courses  vary 
from  providers  who  have  had  extensive 
experience  in  educational  services  for 
limited  English  speakers  to  new 
programs  with  untested  skills.  Three 
commentors  supported  the  section  as 
written  and  agreed  with  the  flexibility 
relating  to  the  selection  of  teachers. 
Section  245a.3(d)(l)  is  amended  to 
provide  for  the  filing  of  an  application 
for  change  of  status  to  that  of  a 
permanent  resident  alien  by  direct 
mailing  the  application  to  the  Regional 
Processing  Facility.  Several  commentors 
expressed  concern  over  mailing 
applications  to  the  Regional  Processing 
Facility.  This  issue  was  addressed 
previously  in  this  proposed  rule 
concerning  the  processing  method.  The 
Service  feels  direct  mail  is  a  less  costly 
way  to  operate  the  permanent  resident 
application  phase  of  the  Legalization 
ft"ogram  and  In  many  instances,  will  be 
more  convenient  to  the  alien  public  in 
the  applications  can  be  submitted 
without  taking  time  off  work.  etc.  The 
Service  realizes  however,  that  local 
district  practices  (e.g.,  drop  boxes]  may 
be  already  in  operation  for  direct  mail  to 
Regional  Service  Centers,  or  may  be 
added  at  legalization  offices  as  a 
convenience  to  the  public.  If  drop-box 
service  is  made  available  by  the  district 
director,  the  alien  public  may  certainly 
avail  itself  of  this  alternate  way  to 
submit  applications. 

Section  245a.3(d](2]  is  amended  to 
provide  for  the  Regional  Processing 
Facility  directors'  use  of  discretion  to 
temporarily  retain  documents  for 
forensic  examination.  Several 
commentors  suggested  the  Service  not 
require  the  submission  of  original 
documents  through  the  mail.  The  Service 
agrees  and  will  change  the  section  to 
reflect  that  documentation  can  be 
provided  by  supplying  copies  certified 
true  and  correct  by  the  alien's 
representative  pursuant  to  f  204.2(j)  (1] 
or  (2).  The  Service  reserves  the  right, 
however,  to  request  original 
documentation  as  necessary.  Original 
documentation  can  either  be  requested 
by  the  director.  Regional  Processing 
Facility,  or  the  district  director. 

New  S  245a.3(d)(4]  is  being  added  to 
provide  for  the  submission  of  medical 
examination  results  of  Form  1-693  only 
for  those  applicants  who  applied  for 
temporary  residence  and  submitted  an 
1-693  which  did  not  reflect  that  a 
serologic  test  was  performed  to 
determine  the  presence  or  absence  of 
antibody  against  HIV.  the  etiologic 
agent  of  acquired  immpno-deficiency 
syndrome  (AIDS).  As  of  December  1. 
1987,  the  Immigration  and  Naturalization 
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Service  required  serologic  testing  for 
HIV  infection  as  part  of  the  medical 
examination  process  for  aliens  applying 
for  Lawful  resident  status  under  the 
provisions  of  IRCA.  Several  commentors 
suggested  the  Service  be  more  specific 
in  the  regulations  that  a  complete 
medical  examination  is  not  required  of 
applicants.  The  Service  is  changing  this 
section  accordingly. 

New  S  245a.3(d)(5)  is  being  added  to 
provide  for  the  extension  of  the  validity 
of  the  temporary  resident  card  (1-688) 
during  the  pendency  of  an  application 
for  permanent  residence  made  under 
this  chapter.  One  commentor  agreed 
with  the  section  as  written.  Extending 
the  1-688  of  an  applicant  as  necessary  is 
an  on-going  Service  procedure  and  this 
section  restates  existing  Service  policy. 

New  S  245a.3(d)(6)  is  being  added  to 
provide  for  the  denial  of  an  application 
for  permanent  residence  for  lack  of 
prosecution.  Several  commentors 
suggested  that  this  section  be  changed 
in  various  ways  to  provide  for  a  second 
opportunity  for  an  applicant  to  respond 
before  the  denial  of  the  application. 
Upon  consideration  the  Service  concurs 
and  will  change  this  section  to  provide 
for  a  second  notice  and  additiofral  time 
period  of  sixty  (60)  days. 

Section  245a.3(e)  is  amended  to 
provide  for  interviews  taking  place  at 
other  than  Service  Legalization  Offices. 
Several  commentors  suggested  that 
confidentiality  of  the  applicant's 
information  would  be  threatened  if 
interviews  are  conducted  at  other  than 
Service  offices.  The  confidentiality  of 
the  information  supplied  by  the 
applicant  for  the  permanent  residence 
phase  will  be  ensured  by  retention  of 
the  application  at  the  Regional 
Processing  Facility  in  most  cases. 
Adjudication  usually  will  consist  of 
limited  computer  terminal  data  review 
and  update  by  field  personnel.  A  new 
S  245a.3(n)  is  being  added  to  this 
proposed  rule  to  further  address 
confidentiality.  Two  commentors 
suggested  that  interviews  be 
mandatorily  waived  for  individuals 
under  14.  llie  Service  feels  that  as  the 
need  arises  individuals  may  have  to  be 
interviewed  concerning  various  aspects 
of  the  case.  Consequently,  the  Service 
does  not  agree  that  a  blanket  waiver  of 
the  interview  requirement  is  warranted. 

Section  245a.3(g](4]  is  being  amended 
to  clarify  that  it  is  not  necessary  to  file  a 
formal  waiver  application  in  order  to 
apply  the  special  rule  for  determination 
of  public  charge. 

Section  245a.3(i]  is  amended  to 
provide  for  the  retention  by  a  temporary 
resident  alien  of  the  temporary  resident 
card  (1-688)  in  the  case  of  an  adverse 
decision.  One  commentor  agreed  with 
the  section  as  written.  Other 


commentors  suggested  clarification  be 
provided  with  respect  to  retention  of  the 
temporary  resident  card  (1-688)  where 
an  adverse  decision  is  rendered  on  an 
application.  The  Service  feels  that  an 
adverse  decision  is  not  final  until  the 
appeal  period  has  tolled.  Consequently, 
this  section  will  be  changed  to  provide 
for  retention  of  a  temporary  resident 
card  until  such  time  as  the  appeal  time 
has  tolled  or  until  the  expiration  date  of 
the  card,  whichever  is  later.  In  addition, 
one  commentor  suggested  that  the 
Service  provide  that  applicants  who 
have  been  denied  be  allowed  to  submit 
another  application  as  long  as  the 
applicant  submits  the  application  within 
the  one-year  application  period.  The 
Service  agrees  and  is  changing  this 
section  accordingly. 

Section  245a.3(j)  is  amended  to 
provide  for  the  submission  of  a  brief  to 
support  an  appeal  after  the  thirty  (30) 
day  period  allowing  for  receipt  of  an 
appeal  has  passed.  This  section  is  also 
amended  to  provide  for  review  of  the 
Record  of  Processing  (ROP)  after  an 
appeal  has  been  properly  filed.  Several 
commentors  suggested  longer  periods  be 
allowed  for  submission  of  appeals.  The 
Service  believes  the  time  periods 
provided  are  sufficient  for  a  party  to 
submit  an  appeal  and  any  supporting 
briefs.  Consequently,  the  Service  will 
not  change  the  appeal  periods.  The 
Service  will  add.  for  clarification 
purposes,  language  to  the  section 
concerning  the  date  from  which  the 
thirty  (30)  calendar  days  begins  to  toll 
for  the  submission  of  a  brief  to  the 
Regional  Processing  Facility. 

Section  245a.3(l)  is  amended  to 
provide  for  certification  to  the 
Administrative  Appeals  Unit  of 
decisions  on  appealed  cases 
subsequently  remanded  back  to  either 
the  Regional  Processing  Facility  director 
or  the  district  director.  This  section  is 
also  amended  to  provide  for  certification 
by  district  directors.  Comments  were 
generally  in  support  of  the  section  as 
written. 

Section  245a.3(m)  is  amended  to 
reflect  the  fact  that  the  adjustment  date 
shall  be  the  date  of  approval  of  the 
application  for  permanent  residence. 
The  date  of  adjustment  is  being  changed 
to  be  consistent  with  other  Service 
adjustment  actions. 

New  S  245a.3(n)  is  being  added  to 
address  confidentiality  during  the 
permanent  residence  phase  of  the 
Legalization  Program.  Several 
commentors  expressed  their  concern 
about  confidentiality.  The  Service 
desires  to  reinforce  the  confidentiality 
provisions  of  IRCA  and  therefore  is 
adding  this  new  section. 


In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291,  nor  does  this 
rule  have  federalism  implications 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with  E.O. 
12612. 

The  Information  Collection 
Requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
clearance  under  the  provisions  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  8  CFR  Part  245a 

Aliens,  Temporary  resident  status. 
Permanent  resident  status. 

Accordingly.  Chapter  1  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 

1.  The  authority  citation  for  Part  245a 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  99-603. 100  Stat.  3359.  8 
U.S.C.  1101  note  and  Pub.  L  100-204. 101  Stat. 
1331. 

2.  The  heading  for  Part  245a  is  revised 
to  read  as  follows: 

PART  245a— ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  UNDER  SECTION 
245A  OF  THE  IMMIGRATION  AND 
NATIONAUTY  ACT,  AS  AMENDED  BY 
PUB.  L  99-603,  THE  IMMIGRATION 
REFORM  AND  CONTROL  ACT  OF 
1986,  AND  PUB.  L.  100-204,  SECTION 
902 

3.  In  §  245a.l,  paragraph  (h)  is  revised 
and  paragraphs  (r),  (s),  (t),  and  (u)  are 
added  to  read  as  follows: 

§  245a.  1    Definitions. 

***** 

(h)  The  term  "brief  and  casual"  as 
used  in  section  245A(b)(3)(A)  of  the  Act. 
means  temporary  trips  abroad  as  long  as 
the  alien  establishes  a  continuing 
intention  to  adjust  to  lawful  permanent 
resident  status.  However,  such  absences 
must  comply  with  S  245a.3(b)(2)  of  this 
chapter  in  order  for  the  alien  to  maintain 
continuous  residence  as  specified  in  the 

Act. 

*        *        *        •        * 

(r)  A  qualified  designated  entity  in 
good-standing  with  the  Service  means 
those  designated  entities  whose 
cooperative  agreements  were  not 
suspended  or  terminated  by  the  Service 
or  those  whose  agreements  were  not 
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allowed  to  lapse  by  the  Service  prior  to 
lanuary  30. 1989.  (the  expiration  date  of 
the  INS  cooperative  agreement  for  all 
designated  entities). 

(s)  Satisfactorily  pursuing  as  used  in 
section  245A(b)(l){D)(i)(Il)  of  the  Act 
means: 

(1)  An  applicant  for  permanent 
resident  status  has  attended  a 
recognized  program  for  at  least  30  hours 
of  a  minimum  100-hour  course  as 
appropriate  for  his  or  her  ability  level, 
and  is  demonstrating  progress  according 
to  the  performance  standards  of  the 
English/citizenship  course  prescribed  by 
the  recognized  program  in  which  he  or 
she  is  enrolled  (as  long  as  enrollment 
occurred  on  or  after  May  1. 1987,  course 
standards  include  attainment  of 
particular  functional  skills  related  to 
communicative  ability,  subject  matter 
knowledge,  and  English  language 
competency,  and  attainment  of  these 
skills  is  measured  either  by  successful 
completion  of  learning  objectives 
appropriate  to  the  applicant's  ability 
level,  or  attainment  of  a  determined 
score  on  a  test  or  tests,  or  both  of  these); 
or 

(2)  An  applicant  presents  a  high 
school  diploma  or  general  equivalency 
diploma  (GED)  from  a  school  in  the 
United  States:  or 

(3)  An  apphcant  has  attended  for  a 
period  of  one  year,  a  state  recognized, 
accredited  learning  institution  and  that 
institution  certifies  such  attendance;  or 

(4)  An  applicant  has  attended  courses 
conducted  by  employers,  social, 
community,  or  private  groups  certified 
(retroactively  if  necessary]  by  the 
district  director  or  the  Director  of  the 
Outreach  Program;  or 

(5)  An  applicant  passes  a  proficiency 
test  for  legalization,  such  test  being 
given  by  qualified  administrators  (e.g.. 
State  Departments  of  Education), 
indicating  that  the  applicant  has 
reached  a  specific  level  of  knowledge 
equivalent  to  a  30-hour  enrollment  in  a 
designated  course  as  outlined  in 
paragraph  (1)  of  this  definition,  and 
submits  a  "statement  of  intent"  that 
further  education  in  any  necessary  area 
will  be  pursued. 

(t)  Minimal  understanding  of  ordinary 
English  as  used  in  section 
245A(b)(l)(D)(i)  of  the  Act  means  an 
applicant  can  satisfy  basic  survival 
needs  and  routine  social  demands.  The 
person  can  handle  jobs  that  involve 
following  simple  oral  and  very  basic 
written  communication. 

(u)  Curriculum  shall  mean  a  defined 
outline  for  an  instructional  program. 
Minimally,  it  prescribes  WHAT  is  to  be 
taught.  It  can  also  include  suggestions 
for  HOW.  WHEN,  and  WITH  WHAT 
MATERIALS.  The  curriculum  must: 


(1)  Include  the  content  of  the  Federal 
Citizenship  Text  series  as  the  basis  for 
curriculum  development  (other  texts 
with  similar  content  may  also  be  used); 

(2)  Be  designed  to  provide  at  least  100 
hours  of  instruction  per  class  level: 

(3)  Be  relevant  and  educationally 
appropriate  for  the  program  focus  and 
the  intended  audience;  and 

(4)  Be  available  for  examination  and 
review  by  INS  as  requested. 

4.  Section  245a.3  is  revised  to  read  as 
follows: 

§245a.3    Application  for  adjustment  from 
temporary  to  penwanant  residant  status. 

(a)  Application  period  for  permanent 
residence.  An  alien  who  has  resided  in 
the  United  States  for  a  period  of 
eighteen  (18)  months  after  the  granting 
of  temporary  resident  status  may  make 
application  for  permanent  resident 
status  during  the  twelve-month  period 
beginning  on  the  day  after  the  requisite 
eighteen  months'  temporary  residence 
has  been  completed.  The  date  of 
adjustment  to  lawful  temporary 
residence  status  is  the  date  indicated  on 
the  fee  receipt.  Form  1-689.  Applications 
for  lawful  permanent  residence  under 
section  245A(b)(l)  of  the  Act  will  be 
accepted  when  received  at  the  Regional 
Processing  Facilities  beginning  on 
November  7. 1988.  Applications  received 
at  the  Regional  Processing  FaciUties 
prior  to  the  beginning  of  an  alien's 
twelve-month  application  period  will  be 
held  by  the  Service  and  processed  but 
will  not  be  considered  filed  until  the 
beginning  of  the  alien's  twelve-month 
application  period. 

(b)  Eligibility.  Any  alien  physically 
present  in  the  United  States  who  has 
been  lawfully  admitted  for  temporary 
resident  status  under  section  245A(a)  of 
the  Act,  such  status  not  having  been 
revoked  or  terminated,  may  apply  for 
adjustment  of  status  to  that  of  an  alien 
lawfully  admitted  for  permanent 
residence  if  the  alien: 

(1)  Applies  for  such  adjustment  during 
the  one-year  period  beginning  with  the 
nineteenth  month  that  begins  after  the 
date  the  alien  was  granted  such 
temporary  resident  status; 

(2)  Establishes  continuous  residence 
in  the  United  States  since  the  date  the 
alien  was  granted  such  temporary 
residence  status.  An  alien  shall  be 
regarded  as  having  resided  continuously 
in  the  United  States  for  the  purposes  of 
this  part  if.  at  the  time  of  applying  for 
adjustment  from  temporary  to 
permanent  resident  status,  no  single 
absence  from  the  United  States  has 
exceeded  thirty  (30)  days,  or  the 
aggregate  of  all  absences  has  not 
exceeded  ninety  (90)  days  between  the 
date  of  granting  of  lawful  temporary 


resident  status  and  applying  for 
permanent  resident  status  unless  the 
alien  can  establish  that  due  to  emergent 
reasons,  the  return  to  the  United  States 
could  not  be  accomplished  with  the  time 
period(s)  allowed;  A  single  absence 
from  the  United  States  of  more  than  30 
days,  or  aggregate  absences  of  more 
than  90  days  during  the  period  for  which 
continuous  residence  is  required  for 
adjustment  to  permanent  residence, 
shall  break  the  continuity  of  such 
residence,  unless  the  temporary  resident 
can  establish  to  the  satisfaction  of  the 
district  director  that  he  or  she  did  not,  in 
fact,  abandon  his  or  her  residence  in  the 
United  States  during  such  period: 

(3)  Is  admissible  to  the  United  States 
as  an  immigrant,  except  as  otherwise 
provided  in  paragraph  (f)  of  this  section; 
and  has  not  been  convicted  of  any 
felony,  or  three  or  more  misdemeanors: 
and 

(4)(i)(A)  Can  demonstrate  that  he  or 
she  either  meets  the  requirements  of 
section  312  of  the  Immigration  and 
Nationality  Act,  as  amended,  (relating  to 
minimal  understanding  of  ordinary 
English  and  a  knowledge  and 
understanding  of  the  history  and 
government  of  the  United  States);  or 

(B)  Is  satisfactorily  pursuing  a  course 
of  study  recognized  by  the  Attorney 
General  to  achieve  such  an 
understanding  of  English  and  such  a 
knowledge  and  understanding  of  the 
history  and  government  of  the  United 
States. 

(ii)  The  requirements  of  paragraph 
(b)(4)  of  this  section  must  be  met  by 
each  applicant  who  is  16  years  or  older, 
except  that  these  requirements  are 
waived  at  the  discretion  of  the  Attorney 
General,  for  those  individuals  under  the 
age  of  16  and  those  65  years  of  age  or 
older.  These  requirements  may  also  be 
waived  for  those  who  are  physically 
unable  to  comply. 

(iii)(A)  Literacy  and  basic  citizenship 
skills  requirements  for  applicants  who 
demonstrate  that  they  meet  the 
requirements  of  paragraph  (b)(4)(i)(A)  of 
this  section:  The  ability  of  an  applicant 
to  speak  and  understand  English  shall 
be  determined  from  answers  to 
questions  normally  asked  in  the  course 
of  the  interview  and  processing  for 
permanent  resident  status.  An 
applicant's  ability  to  read  and  write 
English  shall  be  tested  by  excerpts  from 
one  or  more  parts  of  the  Federal 
Textbooks  on  Citizenship  at  the 
elementary  literacy  level.  The  test  of  a 
petitioner's  knowledge  and 
understanding  of  the  history  and  form  of 
government  of  the  United  States  shall  be 
given  in  the  English  language.  The  scope 
of  the  testing  shall  be  limited  to  subject 
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matter  covered  in  the  revised  (1987) 
Federal  Texttjooks  on  Qtizenship  and  to 
the  review  questions  provided  at  the 
end  of  each  chapter,  fai  choosing  the 
subject  matter  and  in  phrasing 
qaesliens,  due  tonsldefatioa  shall  be 
given  to  the  extent  of  ttie  applicant's 
education,  badcyoand  age.  length  of 
residence  in  the  United  States, 
opportunities  available  and  efforts  made 
to  acquire  the  requisite  knowledge,  and 
any  other  elements  or  factors  relevant  to 
an  appraisal  of  the  adequacy  of  his  or 
her  knowledge  and  nnderstanding. 

(B)  An  applicant  who  fails  to  pass  the 
English  literaqr  or  educational  tests  at 
the  time  of  the  interview,  or  other 
designated  period  of  testing,  shall  be 
afforded  a  second  opportunity  after  six 
(6)  months  (or  earlier,  at  the  request  of 
the  applicant)  to  pass  the  tests  or  submit 
an  "Affidavit  of  Satisfactory  Pursuit"  of 
a  course  of  study  recognired  by  the 
Attorney  General  before  die  application 
for  permanent  residence  is  denied. 

(iv)  An  applicant  who  plans  to  satisfy 
the  Elfish  language  aad  basic 
citizemhip  riciUs  requirements  of  IRCA 
by  satisfactorily  pursuing  a  coto^e  of 
study  recognised  by  the  Attorney 
General  must  sidMnit  a  "Certificate  of 
Satisfactory  ihusuit"  issued  by  the 
desi^ated  school  or  program  official 
attesting  to  the  appiii»nt's  satisfactory 
pursuit  of  the  course  of  study  as  defined 
at  S  245a.l(8)  of  this  chapter.  Such 
applicant  ^all  not  then  be  required  to 
demonstrate  that  he  meets  the 
requhements  of  i  24Sa.3(b)(4](i}(A)  of 
this  chapter  in  order  to  be  granted 
lawful  permanent  residence  provided  he 
is  otherwise  eligiUe.  A  "Certificate  of 
Satisfactory  Pinsuit"  may  be  submitted 
either  at  the  time  of  Hling  Form  1-698, 
subsequent  to  the  time  ol  application 
and  prior  to  the  interview,  or  at  the  time 
of  the  interview.  An  applicant  need  not 
necessarily,  be  enrolled  in  a  recognized 
course  of  study,  at  the  time  of 
application  for  permanent  residency. 

(v)  Enrollment  in  a  recognized  course 
of  study  as  defined  in  I  245a.3(b)(5)  and 
issuance  of  a  "Certificate  of  Satisfactory 
Pursuit"  must  occur  subsequent  to  May 
1.1987. 

(5)  A  course  of  study  in  the  English 
language  and  in  the  history  and 
government  of  the  United  States  shall 
satisfy  the  requirement  of  paragraph 
(b)(4}(i)  of  this  section  if: 

(i)  It  is  sponsored  or  conducted  by  an 
estabUshed  pubHc  or  private  institution 
of  learning  recognized  ^s  such  by  a 
qualified  state  certifying  agency,  or  by 
an  institution  of  learning  approved  to 
issue  Forms  1-20  In  accordance  with 
i  2M.3  of  this  chapter,  or  by  a  qoaUfied 
designated  entity  within  the  meaning  of 
section  24SA(cM2)  of  die  Act.  hi  good- 


standhig  with  the  Service,  or  is  certified 
by  the  district  director  in  whose 
jurisdiction  the  program  is  conducted,  or 
is  certified  by  the  Director  of  the 
Outreach  Program  nationally,  and 

(ii)  The  course  materials  for  such 
instruction  include  textbooks  published 
under  the  authority  of  section  346  of  the 
Act. 

(6)  Notice  of  Participation.  All  courses 
of  study  recognized  under  S  24Sa.3(b)(S) 
which  are  already  conducting  or  will 
conduct  English  and  U.S.  history  and 
government  courses  for  temporary 
residents  must  submit  a  Notice  of 
Participation  to  the  district  director  in 
whose  jurisdiction  the  program  is 
conducted  or  to  the  Director  of  the 
Outreach  Program  for  national 
programs.  The  Notice  of  Participation 
shall  be  in  the  form  of  a  letter  typed  on 
the  letterhead  of  the  course  provider  (if 
available)  and  contain  the  following 
information: 

(i)  The  complete  addresses  and 
telephone  numbers  of  sites  where 
courses  will  be  offered,  and  class 
schedules. 

(ii)  The  complete  names  of  persons  at 
sites  in  charge  of  conducting  English  and 
U.S.  history  and  government  courses  of 
study. 

(iii)  A  statement  that  the  course  of 
study  will  issue  "Certificates  of 
Satisfactory  Pursuit"  to  temporary 
resident  enrollees  accordmg  to  INS 
regulations. 

(iv)  A  list  of  designated  officials  of  the 
recognized  course  of  study  authorized  to 
sign  "Certificates  of  Satisfactory 
Pursuit",  and  samples  of  their  original 
signatures. 

(v)  A  statement  that  if  a  course 
provider  charges  a  fee  to  temporary 
resident  enrollees,  the  fee  will  be  in 
accordance  with  the  reasonable 
standard  set  by  the  district  director  or 
the  Director  of  the  Outreach  Program. 
The  Notice  of  Participation  shall  be 
submitted  to  the  district  director  within 
thirty  (30)  days  after  publication  of  this 
Fmal  Rule  in  the  Federal  Regbter. 
Acceptance  of  "Certificates  of 
Satisfactory  Pursuit"  may  be  delayed  if 
the  course  provider  fails  to  submit  the 
Notice  of  Participation  within  the 
requisite  timeframe.  Each  district 
director  shall  compile  and  maintain  lists 
of  recognized  courses  within  his  or  her 
district. 

(7)  Fee  Structure.  No  maximum  fee 
standard  will  be  imposed  by  the 
Attorney  General.  However,  if  it  is 
believed  that  a  fee  charged  Is  excessive, 
this  factor  alone  will  justify  non- 
certification  of  the  course  provider  by 
INS  as  provided  in  i  24Sai(b}  (10)  and/ 
or  (12)  of  this  section. 


(8)  Citizenship  textbooks,  for  the  use 
of  applicants  for  lawful  permanent 
residence  under  section  245A  of  the  Act 
receiving  instruction  in  or  under  the 
supervision  of  a  course  of  study 
recognized  by  the  Attorney  General 
under  the  provisions  of  i  245a  J(b)(5)  of 
this  chapter  in  preparation  for 
permanent  residence,  shall  be  prepared 
and  distributed  by  the  Service,  pursuant 
to  fi  332b.3  of  this  chapter,  to  appropriate 
representatives  of  public  schools.  These 
textbooks  may  otherwise  be  purchased 
from  the  Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402,  and  are  also 
available  at  certain  public  institutions. 

(9)  Maintenance  of  Student  Records. 
Course  providers  conducting  courses  of 
study  recognized  under  S  245a.3(b)(5)  of 
this  chapter  shall  maintain  for  each 
student  the  following  information  and 
documents: 

(i)  Name. 

(ii)  A-number  (90  million  series). 

(iii)  Date  of  enrollment. 

(iv)  Date  of  termination. 

(v)  Attendance  records. 

(vi)  Assessment  records. 

(vii)  Photocopy  of  signed  "Certificate 
of  Satisfactory  Pursuit"  issued  to  the 
student. 

(10)  Issuance  of  Certificate  of 
Satisfactory  Pursuit  (1-880).  (i)  Each 
recognized  course  of  study  shall  prepare 
a  standardized  certificate  that  is  signed 
by  the  designated  offidaL  The 
"Certificate  of  Satisfactory  F*ursuit" 
shall  be  issued  to  an  appHcant  who  has 
attended  a  recognized  course  of  study 
for  at  least  30  hours  of  a  minimum  lOO- 
hour  course  as  appropriate  for  his  or  her 
ability  level,  and  is  demonstrating 
progress  according  to  the  performance 
standards  of  the  English  and  U.S.  history 
and  government  course  prescribed  Such 
standards  shall  conform  with  the 
provisions  of  {  24Sa.l(s)  of  this  chapter. 

(ii)  The  district  director  shall  reject  a 
"Certificate  of  Satisfactory  Pursuit"  if  it 
is  determined  that  the  certificate  is 
fraudulent  or  was  fradulently  issued. 

(iii)  The  district  director  shall  reject  a 
"Certificate  of  Satisfactory  Pursuit"  if  It 
is  determined  that  the  course  provider  is 
not  complying  with  INS  regulations.  In 
the  case  of  non-compliance,  the  district 
director  will  advise  the  course  provider 
in  writing  of  the  specific  deficiencies 
and  give  the  provider  thirty  (30)  days 
within  which  to  correct  such 
deficiencies. 

(iv)  District  directors  will  accept 
"Certificates  of  Satisfactory  Pursuit" 
fit)m  course  providers  once  it  is 
determined  that  the  d^ciencies  have 
been  satisfactorily  corrected. 
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(v)  Course  providers  which  engage  in 
fraudulent  activities  or  fail  to  conform 
with  INS  regulations  will  be  removed 
&om  the  list  of  INS  approved  programs 
and  the  INS  will  not  accept  "Certificates 
of  Satisfactory  Pursuit"  from  these 
providers. 

(11)  Designated  official.  [\]  The 
designated  official  is  the  authorized 
person  from  each  recognized  course  of 
study  whose  signature  appears  on  all 
"Certificates  of  Satisfactory  Pursuit" 
issued  by  that  course: 

(ii)  The  designated  official  must  be  a 
regularly  employed  member  of  the 
school  administration  whose  offlce  is 
located  at  the  school  and  whose 
compensation  does  not  come  from 
commissions  for  recruitment  of  foreign 
students. 

(iii)(A)  The  head  of  the  school  system 
or  school,  the  director  of  the  Qualified 
Designated  Entity,  the  head  of  a 
program  approved  by  the  Attorney 
General,  or  the  president  or  owner  of 
other  institutions  recognized  by  the 
Attorney  General  must  designate  a 
"designated  official".  Such  designated 
official  may  not  delegate  this 
designation  to  any  oUier  person.  Each 
school  or  institution  may  have  up  to 
three  (3)  designated  officials  at  any  one 
time.  In  a  multi-campus  institution,  each 
campus  may  have  up  to  three  (3) 
designated  officials  at  any  one  time; 

(B)  Each  desi^ated  o^icial  shall  have 
read  and  otherwise  be  familiar  with  the 
"Requirements  and  Guidelines  for 
Courses  of  Study  Recognized  by  the 
Attorney  General".  The  signature  of  a 
designated  official  shall  affirm  the 
official's  compliance  with  INS 
regulations; 

(C)  The  name,  title,  and  sample 
signature  of  each  designated  official 
shall  be  attached  to  and  submitted  with 
each  "Certificate  of  Satisfactory 
Pursuit". 

(12)  Monitoring  by  INS.  (i)  INS 
Outreach  personnel  in  conjunction  with 
the  district  director  shall  monitor  the 
course  providers  in  each  district  in  order 
to: 

(A)  Assure  that  the  program  is  a 
course  of  study  recognized  by  the 
Attorney  General  under  the  provisions 
of  §  245a.3(b)(5). 

(B)  Verify  the  existence  of  curriculum 
as  defined  in  §  245a.l(u)  on  file  for  each 
level  of  instruction  provided  in  English 
language  and  U.S.  history  and 
government  classes. 

(C)  Assure  that  "Certificates  of 
Satisfactory  Pursuit"  are  being  issued  in 
accordance  with  S  245a.3(bKiO). 

(D)  Assure  that  records  are 
maintained  on  eacb  tejnporary  resident 
enrollee  in  accordance  with 

§  245a.3(b)(9). 


(E)  Assure  that  fees  (if  any)  assessed 
by  the  course  provider  are  in 
accordance  with  S  245a.3(b)(7). 

(ii)  If  there  is  reason  to  believe  that 
the  service  is  not  being  provided  to  the 
applicant.  INS  will  issue  a  24-hour 
minimum  notice  to  the  service  provider 
before  any  site  visit  is  conducted. 

(iii)  If  it  is  determined  that  a  course 
provider  is  not  performing  according  to 
the  standards  established  in  either 
S  245a.3(b)  (10)  or  (12)  of  this  chapter, 
the  district  director^hall  institute 
decertification  proceedings.  Notice  of 
Intent  to  Decertify  shall  be  provided  to 
the  course  provider.  The  course  provider 
has  30  days  within  which  to  correct 
performance  according  to  standards 
established.  If  after  the  30  days,  the 
district  director  is  not  satisfied  that  the 
basis  for  decertiHcation  has  been 
overcome,  the  course  provider  will  be 
decertiHed. 

(13)(i)  Courses  of  study  recognized  by 
the  Attorney  General  as  defined  at 
§  245a.3(b)(5)  of  this  chapter  shall 
provide  certain  standards  for  the 
selection  of  teachers.  Since  some 
programs  may  be  in  locations  where 
availability  of  qualified  staff  is  limited 
or  non-existent,  or  where  budget 
constraints  restrict  options,  teacher 
selections  should  include  as  many  of  the 
following  qualities  as  possible: 

(A)  Specific  training  in  Teaching 
English  to  Speakers  of  Other  Languages 
(TESOL); 

(B)  Experience  as  a  classroom  teacher 
with  adults; 

(C)  Cultural  sensitivity  and  openness; 

(D)  Familiarity  with  competency- 
based  education; 

(E)  Knowledge  of  curriculum  and 
materials  adaptation; 

(F)  Knowledge  of  a  second  language; 
and 

(G)  Flexibility. 

(c)  Ineligible  aliens.  (1)  An  alien  who 
has  been  convicted  of  a  felony,  or  three 
or  more  misdemeanors. 

(2)  An  alien  who  has  assisted  in  the 
persecution  of  any  person  or  persons  on 
account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group 
or  political  opinion. 

(3)  An  alien  who  was  previously 
granted  temporary  resident  status 
pursuant  to  section  245A(a)  of  the  Act 
who  has  not  filed  an  application  for 
permanent  resident  status  under  section 
245A(b)(l)  of  the  Act  during  the  one 
year  period  which  began  with  the 
nineteenth  month  that  begins  after  the 
date  the  alien  was  granted  such 
temporary  status. 

(4)  An  alien  who  was  not  previously 
granted  temporary  resident  status  under 
section  245A(a)  of  the  Act. 


(d)  Filing  the  application.  The 
provisions  of  Part  211  of  this  chapter 
relating  to  the  documentary 
requirements  for  immigrants  shall  not 
apply  to  an  applicant  under  this  part. 

(1)  The  application  must  be  filed  on 
Form  1-696.  The  application  will  be 
mailed  to  the  designated  Regional 
Processing  Facility  having  jurisdiction 
over  the  applicant's  residence.  Form  I- 
698  must  be  accompanied  by  the 
documents  specified  in  the  instructions. 

(2)  The  submission  of  original 
documents  is  not  required  at  the  time  of 
niing  Form  1-698.  Copies  certiRed  as 
true  and  correct  by  a  qualified 
designated  entity  in  good-standing  or  by 
an  alien's  representative  in  the  format 
prescribed  S  204.2(j)  (l>or  (2)  of  this 
chapter  may  be  submitted  with  Form  I- 
698.  Original  documents  must  be 
presented  when,  and  if,  requested  by  the 
Service.  Official  government  records, 
employment  or  employment-related 
records  maintained  by  employers, 
unions,  or  collective  bargaining 
organizations,  medical  records,  school 
records  maintained  by  a  school  or 
school  board  or  other  records 
maintained  by  a  party  other  than  the 
applicant  which  are  submitted  in 
evidence  must  be  certified  as  true  and 
correct  by  such  parties  and  must  bear 
their  seal  or  signature  or  the  signature 
and  title  of  persons  authorized  to  act  in 
their  behalf.  At  the  discretion  of  the 
district  director  and/or  the  Regional 
Processing  Facility  director,  original 
documents  may  be  kept  for  forensic 
examination. 

(3)  A  separate  application  (1-698)  must 
be  filed  by  each  eligible  applicant.  All 
fees  required  by  §  103.7(b)(1)  of  this 
chapter  must  be  submitted  in  the  exact 
amount  in  the  form  of  a  money  order, 
cashier's  check  or  certified  bank  check. 
No  personal  checks  or  currency  will  be 
accepted.  Fees  will  not  be  waived  or 
refunded  under  any  circumstances. 

(4)  Applicants  who  filed  for  temporary 
resident  status  prior  to  December  1, 
1987,  are  required  to  submit  the  results 
of  a  serologic  test  for  the  HIV  virus  on 
Form  1-693,  "Medical  Examination  of 
Aliens  Seeking  Adjustment  of  Status, 
(Pub.  L  99-603) ',  completed  by  a 
designated  civil  surgeon.  Such  applicant 
is  not  required  to  have  a  complete 
medical  examination. 

(5)  If  necessary,  the  validity  of  an 
alien's  temporary  resident  card  (1-688) 
will  be  extended  in  increments  of  six  (6) 
months  until  such  time  as  the  decision 
on  an  alien's  properly  Bled  application 
for  permanent  residence  becomes  final. 

(6)  An  application  deficient  in  any 
way  shall  be  returned  to  the  applicant 
with  request  for  correction,  additional 
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infonnation,  and/or  documentation.  If 
response  to  this  request  is  not  received 
witiiin  60  days,  a  second  and  final 
request  for  correction,  additional 
information,  and/or  documentation  shall 
be  made.  If  the  second  request  is  not 
complied  with  within  60  days,  the 
application  will  be  denied  for  lack  of 
prosecution. 

(e)  Interview.  Each  applicant, 
regardless  of  age,  must  appear  at  the 
appropriate  Service  ofTice  and  must  be 
fingerprinted  for  the  purpose  of  issuance 
of  Form  1-551.  Each  applicant  shall  be 
interviewed  by  an  immigration  officer, 
except  that  the  interview  may  be 
waived  for  a  child  under  14,  or  when  it 
is  impractical  because  of  the  health  or 
advanced  age  of  the  applicant.  An 
applicant  failing  to  appear  for  the  first 
scheduled  interview  may.  for  good 
cause,  be  afforded  a  second  interview 
opportunity. 

(f)  Numerical  limitations.  The 
numerical  liraitatione  of  sections  201 
and  202  of  the  Act  do  not  apply  to  the 
adjustment  of  aliens  to  Utm^uI 
pennanent  resident  status  imder  section 
245A(b)QftheAcL 

(g)  ApplioabHity  ofexcJusioa 
grounds — (1)  Grounds  of  exclusion  not 
to  be  applied.  The  following  paiagraphs 
of  section  212(a)  of  the  Act  shall  not 
apply  to  applicants  for  adjustment  of 
status  from  temporary  resident  to 
permanent  resident  status:  (14)  woricers 
entering  without  labor  certification;  (20) 
immigrants  not  in  possession  of  valid 
entry  documents:  (21)  visas  issued 
without  compliance  of  section  203:  (25) 
illiterates:  and  (32)  graduates  of  non- 
accredited  medical  schools. 

(2)  Waiver  of  grounds  of 
excludability.  Except  as  provided  in 
paragraph  (g)(4)  of  this  section,  the 
Service  may  waive  any  provision  of 
section  212(a)  of  the  Act  only  in  the  case 
of  individual  aliens  for  humanitarian 
purposes,  to  assure  family  unity,  or 
when  the  granting  of  such  a  waiver  is 
otherwise  in  the  public  interest.  In  any 
case  where  a  provision  of  section  212(a) 
of  the  Act  has  been  waived  in 
connection  with  an  alien's  application 
for  lawful  temporary  resident  status 
under  section  245A(a)  of  the  Act,  no 
additional  waiver  of  the  same  ground  of 
excludability  will  be  required  when  the 
alien  applies  for  permanent  resident 
status  under  section  245A(b)(l)  of  the 
Act.  In  the  event  that  the  alien  becomes 
excludable  under  any  provision  of 
section  212(a)  of  the  Act  subsequent  to 
the  date  temporary  residence  was 
granted,  a  waiver  of  the  ground  of 
excludability,  if  available,  will  be 
required  before  permanent -resident 
status  may  be  granted. 


(3)  Grounds  of  exclusion  that  may  not 
be  waived.  Notwithstanding  any  other 
provisions  of  the  Act  the  following 
provisions  of  section  Z12(a)  of  the  Act 
may  not  be  waived  by  the  Attorney 
General  imder  paragraph  (g)(2]  of  this 
section: 

(i)  Paragraphs  (9)  and  (10)  (criminals): 

(ii)  Paragraph  (15)  (public  charge) 
insofar  as  it  relates  to  an  application  for 
adjustment  to  permanent  residence  by 
an  alien  other  than  an  alien  who  is 
eligible  for  benefits  under  Title  XVI  of 
the  Social  Security  Act  or  section  212  of 
Pub.  L.  93-86  for  the  month  in  which 
such  alien  is  granted  lawful  temporary 
residence  status  under  subsection  (a); 

(iii)  Paragraph  (23)  (narcotics),  except 
for  a  single  offense  of  simple  possession 
of  thirty  grams  or  less  of  marijuana: 

(iv)  Paragraphs  (27)  (prejudicial  to  the 
public  interest),  (28)  (communists),  (29) 
(subversive): 

(v)  Paragraph  (33)  (participated  in 
Nazi  persecution). 

(4)  Special  rule  for  determination  of 
public  charge.  An  alien  who  has  a 
consistent  employment  history  which 
shows  the  ability  to  support  himself  or 
herself  and  his  or  her  family  even 
though  his  or  her  income  may  be  below 
the  poverty  level  is  not  excludable 
under  paragraph  (g)(3)(ii)  of  this  section. 
The  alien's  employment  history  need  not 
be  continuous  in  diat  it  is  uninterrupted. 
It  should  be  continuous  in  the  sense  that 
the  alien  shall  be  regularly  attached  to 
the  workforce,  has  an  income  over  a 
substantial  period  of  the  applicable 
time,  and  has  demonstrateid  the  capacity 
to  exist  on  his  or  her  income  and 
maintain  his  or  her  family  without 
recourse  to  public  cash  assistance.  This 
regulation  is  prospective  in  that  the 
Service  shall  determine,  based  on  the 
alien'aiustory,  whether  he  or  she  is 
likely  to  become  a  public  charge.  Past 
acceptance  of  public  cash  assistance 
within  a  history  of  consistent 
employment  will  enter  into  this  decision. 
The  weight  given  in  considering 
applicability  of  the  public  charge 
provisions  will  depend  on  many  factors 
but  the  length  of  time  an  applicant  has 
received  public  cash  assistance  will 
constitute  a  significant  factor.  It  is  not 
necessary  to  file  a  waiver  in  order  to 
apply  the  Special  Rule  for  Determination 
of  Public  Charge. 

(5)  Public  cash  assistance  and 
criminal  history  verification. 
Declarations  by  an  applicant  that  he  or 
she  has  not  been  the  recipient  of  public 
cash  assistance  and/or  has  not  had  a 
criminal  record  are  subject  to  a 
verification  of  facts  by  the  Service.  The 
applicant  must  agree  to  fully  cooperate 
in  the  verification  process.  Failure  to 


assist  the  Service  in  verifying 
information  necessary  for  proper 
adjudication  may  result  in  denial  of  the 
application. 

(h)  Departure.  An  applicant  for 
adjustment  to  lawful  permanent  resident 
status  under  section  245A(b)(l)  of  the 
Act  who  was  granted  lawful  temporary 
resident  status  under  section  245A(a)  of 
the  Act,  shall  be  permitted  to  return  to 
the  United  States  after  such  brief  and 
casual  trips  abroad,  as  long  as  the  alien 
reflects  a  continuing  intention  to  adjust 
to  lawful  permanent  resident  status. 
However,  such  absences  from  the 
United  States  must  not  exceed  the 
periods  of  time  specified  in 
§  245a.3(b)(2)  of  this  chapter  in  order  for 
the  alien  to  maintain  continuous 
residence  as  speciHed  in  the  Act 

(i)  Decision.  The  applicant  shall  be 
notiiSed  in  writing  of  the  decision,  and,  if 
the  ai^ication  is  denied,  of  the  reason 
therefor.  An  appUcation  will  not  be 
denied  if  the  dcaoial  is  based  on  adverse 
information  not  previously  furnished  to 
the  Service  by  the  alien  without 
providing  the  alien  an  opportunity  to 
rebut  the  adverse  information  and  to 
present  evidence  in  his  or  her  behalf.  A 
party  affected  under  this  part  by  an 
adverse  decision  is  entitled  to  file  an 
appeal  on  Form  1-094.  An  alien  whose 
application  is  denied  will  not  be 
required  to  surrender  his  or  her 
temporary  resident  card  (1-688)  until 
such  time  as  the  appeal  period  has 
tolled,  or  until  expiration  date  of  the  I- 
688,  whichever  date  is  later.  If  the 
applicant  believes  that  the  grounds  for 
denial  have  been  overcome,  he  or  she 
may  submit  another  application  with  fee 
provided  that  the  application  is 
submitted  within  his  or  her  one-year 
application  period. 

(j)  Appeal  process.  An  adverse 
decision  under  this  part  may  be 
appealed  to  the  Associate 
Commissioner,  Examinations 
(Administrative  Appeals  Unit)  (the 
appellate  authority  designated  in 
S  103.1(f)(2)  of  this  chapter).  Any  appeal 
with  the  required  fee  shall  be  filed  with 
the  Regional  Processing  Facility  within 
thirty  (30)  days  after  service  of  the 
Notice  of  Denial  in  accordance  with  the 
procedures  of  S  103.3(a)  of  this  chapter. 
An  appeal  received  after  the  thirty  (30) 
day  period  has  tolled  will  not  be 
accepted.  The  thirty  (30)  day  period  for 
submitting  an  appeal  begins  three  days 
after  the  notice  of  denial  is  mailed.  A 
brief  may  be  submitted  with  the  appeal 
form  or  submitted  up  to  thirty  (30) 
calendar  days  from  the  date  of  receipt  of 
the  appeal  form  at  the  Regional 
Processing  Facility. 
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For  good  cause  shown,  the  time  within 
which  a  brief  supporting  an  appeal  may 
be  submitted  may  be  extended  by  the 
Administrative  Appeals  Unit  (AAU).  If  a 
review  of  the  Record  of  Proceeding 
(ROP)  is  requested  by  the  alien  or  his  or 
her  legal  representative  and  an  appeal 
has  been  properly  filed,  an  additional 
thirty  (30)  days  will  be  allowed  for  this 
review  from  the  time  the  Record  of 
Proceeding  is  photocopied  and  mailed. 

(k)  Motions.  The  Regional  Processing 
Facility  director  may  sua  sponte  reopen 
and  reconsider  any  adverse  decision. 
When  an  appeal  to  the  Associate 
Commissioner,  Examinations 
(Administrative  Appeals  Unit)  has  been 
filed,  the  INS  director  of  the  Regional 
Processing  Facility  may  issue  a  new 
decision  that  will  grant  the  benefit 
which  has  been  requested.  The 
director's  new  decision  must  be  served 
on  the  appeahng  party  within  forty-five 
(45)  days  of  receipt  of  any  briefs  and/or 
new  evidence,  or  upon  expiration  of  the 
time  allowed  for  the  submission  of  any 
briefs. 

(1)  Certifications.  The  Regional 
Processing  Facihty  director  or  district 
director  may.  in  accordance  with  §  103.4 
of  this  chapter,  certify  a  decision  to  the 
Associate  Commissioner,  Examinations 
(Administrative  Appeals  Unit)  when  the 
case  involves  an  unusually  complex  or 
novel  question  of  law  or  fact.  The 
decision  on  an  appealed  case 


subsequently  remained  to  either  the 
Regional  Processing  Facility  director  or 
the  district  director  will  be  certified  to 
the  Administrative  Appeals  Unit. 

(m)  Date  of  adjustment  to  permanent 
residence.  The  status  of  an  alien  whose 
application  for  permanent  resident 
status  is  approved  shall  be  adjusted  to 
that  of  a  lawful  permanent  resident  as  of 
the  date  of  approval. 

(n)  Limitation  on  access  to 
information  and  confidentiality.  (1)  No 
person  other  than  a  sworn  officer  or 
employee  of  the  Department  of  Justice  or 
bureau  of  agency  thereof,  will  be 
permitted  to  examine  individual 
applications.  For  purposes  of  this  part, 
any  individual  employed  under  contract 
by  the  Service  to  work  in  connection 
with  the  Legalization  Program  shall  be 
considered  an  "employee  of  the 
Department  of  Justice  or  bureau  or 
agency  thereof. 

(2)  No  information  furnished  pursuant 
to  an  application  for  legalization  under 
this  section  shall  be  used  for  any 
purpose  except: 

(i)  To  make  a  determination  on  the 
application;  or, 

(ii)  For  the  enforcement  of  the 
provisions  encompassed  in  section 
245A(c)(6)  of  the  Act,  except  as  provided 
in  paragraph  (n)(3)  of  this  section. 

(3)  If  a  determination  is  made  by  the 
Service  that  the  alien  has,  in  connection 
with  his  or  her  application,  engaged  in 


fraud  or  willful  misrepresentation  or 
concealment  of  a  material  fact, 
knowingly  provided  a  false  writing  or 
document  in  making  his  or  her 
application,  knowlingly  made  a  false 
statement  or  representation,  or  engaged 
in  any  other  activity  prohibited  by 
section  245A(c)(6)  of  the  Act.  the  Service 
shall  refer  the  matter  to  the  United 
States  Attorney  for  prosecution  of  the 
alien  or  of  any  person  who  created  or 
supplied  a  false  writing  or  document  for 
use  in  an  application  for  adjustment  of 
status  under  this  part. 

(4)  Information  obtained  in  granted  I- 
698  applications  and  contained  in  the 
applicant's  file  is  subject  to  subsequent 
review  in  reference  to  future  benefits 
applied  for  (including  petitions  for 
naturalization  and  permanent  resident 
status  for  relatives). 

Attachment 

Although  not  a  part  of  the  CFR,  the 
following  Immigration  and 
Naturalization  Service  forms  were 
developed  as  a  result  of  the  Immigration 
Reform  and  Control  Act  of  1988.  The 
reproductions  are  not  official  forms  and 
should  not  be  copied  or  used  in  any  way 
and  are  being  included  for  informational 
purposes  only. 
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DRAFT 


U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


OMBNO.111&-O000 

Application  to  A4)U8t  Status  from  Temporary  to  Permanent  Resident 
(Under  Section  245  A  of  Public  Law  99-603) 


PUa§*  itad  iiutnietiotu:  ft*  mill  not  b*  rtfuntUd. 

Pee  Sump 

1 

ir'SUie:  Bar  Code 

-         •  ' 

'  ---\'^^?^m^i^u;^i;*iiei^-^i*-~^r 

(Place  adhewve  adareaa  label  here  from  booklet  or  fill 
in  name  and  addraaa,  and  A  90  million  file  number  in 
appropriate  blocka.) 

Applicant's  Pile  No. 

A-9 

1.    V^au\yH^ma(La»tNamtinCAPlTALLetUn)(Sttinttruetiom)  (FirttNanu)  (UiddUNamt) 

2.    Se>           D  Msle 

Q  Female 

3.     Name  aa  it  appeara  on  Temporary  Resident  Card  (I-S88)  if  difierent  from  above. 

4.     Phone  No.'ar/ncli«ir  Area  (Toting 
Home: 
Work: 

5.    Reason  for  diflerence  in  name  ^Scc  iiutructiont) 

6.    Home  Address  Wo.  ondStreeO                                       (Apt.  No.)                               (City)                              (SlaU)                             (Zip  Code) 

7.     Mailing  Addre«8fi/^«<iflf«r«nlJ                                             iApLNo.)                                 (Cuy)                                (SlaU)                               (ZipCodt) 

8.    Place  of  Birth  fCuy  or  Town;                                        (County.  Proutnet  or  SvU€)     (Coiuuifi. 

9.     Date  of  BirtMUotthJDayfYtar) 

10.    Your  Moiber'a  First  Name 

11.    Your  Father's  First  Name 

12.    Enter  your  Social  Security  Number 

13.    Abaencesfrora  the  United  Sutas  since  becoming  a  Temporary  Resident  Alien.  (Ust  mot  recent  fir$L)  (If  you  have  a  nngU  absence  tn  exeete  of  30 
dayi  or  the  total  ofallyourahtencet  exceeds  90  day,  tzplain  andatiachany  releuant  information). 

Country 

Purpose  of  Trip 

From 
(UontUDayfYear) 

To 

(MonthJDayfYear) 

ToUl  Days 
Absent 

14.    When  applying  for  Umporary  resident  alien  sUtus,  1                                                                                  _    ,    ,             ,     -    ,t.     j.          »     ,. 

n    did            D    did  not  submit  a  medical  eiamination  form  (1-693)  with  my  applicaUon  that  included  a  serotegK  (blood)  «»t  for  huiTMn 

immunodeficiency  virus  (HIV)  infecUoo.  (If  you  did  not,  iubmU  a  mtdual  examination  farm  (1-693)  wUh  tki$  appUeatwn  that 

includet  a  lerologic  tett  for  HIV.) 

15.    Since  becoming  a  temporary  resident  alien,  I                                                                                              ..,..,,          ^      .        ^.      j 
n     have         D    have  not  been  arrested,  convicted  or  confined  in  a  prisoo.  (If  you  haue.  provide  the  dolefs).  placed).  tpecifU  chargeCt)  and 
attach  any  rtUvaat  informationj 

16.   Since  becoming  a  temporary  reaidentalien.  I 

Q    ha  ve         Q    ha  ve  not  been  the  beneficiary  of  a  pardon,  amnesty  (other  than  legalizaUon),  rehabiliUUon  decree,  other  act  of  clemency  or 
similar  action.  (If you  have,  explain  andattach  any  relevant  documentation.) 

1 7.    Since  becoming  a  temporary  resident  alien,  1 

D    have         D    have  not  received  public  assisunce  from  any  source,  including  but  not  limited  to,  the  United  States  Government,  any  state, 
county,  city  or  municipality.  (If  you  have,  explain,  including  the  named)  and  Social  Security  Sumberit)  used  and  attach  any 
relevant  informationj 

Form  (-698  (08A)3/88)  Page  1  DRAFT  #6 
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18.    Concerning  tha  raquirenwDt  of  minimal  underaUnaing  of  ordinary  Engliab  and  a  knowledge  and  undersUnding  of  the  biatory  and  government  of 
the  UniUd  Sutaa:  (Cktck  appropriau  block  untUr  Section  AorBJ 


I  wiHaatiiiy  thaaa  raqnirementa  by: 

D     Keaaiiiiatiow  at  tiM  time  of  intanriaw  for  yarmaiMot 

raaidanca. 
Q     Satiafactority  punuing  a  courae  of  study  recognizad  by 

tiw  Attorney  General. 


I  have  aatiafied  theae  requirementa  by; 

O    Having  aatiafactorily  pursued  a  courae  af  study  reeegnhed 

by  tka  Attorney  General  lpU»»t  uUmck  approprUu 

dociuaeiiiBlioiO- 
Q    Exemptioo,inthatIaB6Syaaraafagaoroldar.  under  the 
'  af  l(.ar  I  am  phyaiealfy  onabla  toooaoply.  (tfpkjucmUj 

UHahU  to  e»mp\j,  tiplain  and  attach   rtUoanl 

doeununtation.) 


19.  ApplicanU  for  sutua  aa  Permanent  Residenu  muat  aaUblic  that  they  are  not  eidudable  from  the  United  Sutea  under  the  following  proviaiona  of 
aectioo  213  of  the  INA.  An  applicant  who  ia  eidudable  under  a  proviaion  of  section  212  (a)  which  may  not  be  waived  ia  ineligible  for  permanent 
reaidant  aUtua.  An  applicant  who  is  excludable  under  a  provision  of  section  212  (a)  which  may  be  waived  may,  if  otherwiae  eligible,  be  granted 
permanent  reaidant  atatua,  if  an  application  for  waiver  on  form  1-690  is  filed  and  approved. 


A.    GrouMto  fer  axeluaion  which  may  not  bt  waiotd: 

•  Liata4byparagraphnumberofsection212(a>; 

(9)  Aliena  who  have  committad  or  who  have  been  convicted  of  a  crime 

involving  moral  turpitude  (docs  not  include  minor  traffic 

yiolatioaa). 
(10)  Aliens  who  have  been  convicted  of  two  or  more  aflenaes  for  which 

the  aggragata  aentencea  to  conflnement  actually  impoaed  were 

Rve  yoara  or  more. 

(15)  Aliena  likely  to  bacome  a  public  charge. 

(23)  Aliena  who  ha«a  bean  caovictad  of  a  vialation  of  any  law  or 

regulation  relating  to  narcotic  druga  or  marihuaaa,  or  who  have 

been  illicit  traflickera  in  narcotic  druga  or  marihuana. 
(27)  Aliena  who  intaod  to  engage  in  activitiaa  prqudicial  to  the 

natioaal  interaata  or  unlawful  activitiaa  of  a  sunveraive  nature. 
(28)  Aliena  who  are  or  at  any  time  have  been  anarchists,  or  members 

of  or  afliliated  with  any  Communiat  or  other  totalitarian  party. 

including  any  aubdiviaion  or  affiliate  thereof. 
(29)Aliens  who  have  advocated  or  taught,  either  by  personal 

utterance,  or  by  meana  of  any  written  matter,  or  through 

affiliation  with  an  organization: 

1)  Oppoaition  to  organiiad  government; 

2)  The  overthrow  Mgovemment  by  force  or  violence: 
The  aaaauiting  or  killing  of  government  ofliciaLi  because  of 
their  official  character: 
The  unlawfiii  destruction  of  property; 
Sabotaca^or. 

The  doetnnea  of  world  communism,  or  the  establishment  of  a 
tatalitarian  dictatorship  in  the  United  Ststea. 

(33)  Aliena  who,  during  the  period  beginning  on  March  23, 1933,  and 

ending  on  May  8, 1945,  under  the  directioa  af,  and  in  asaociation 
with: 

1)  The  Nazi  government  in  Germany: 

2)  Any  government  in  any  area  occupied  by  the  military  forces 
of  the  Naii  government  in  Germany; 

Any  government  established  with  the  assistance  or 
caoperation  of  the  Nazi  government  of  Germany ; 
Any  govemmant  which  was  an  ally  of  the  Nazi  government 
of(^rmany: 

ordered,  incitad.  assisted  or  otherwise  participated  in  the 
peraecution  of  any  person  because  of  rsce,  religion,  national 
origin,  or  political  opinion. 

•  Proviaionaof212(e): 

Aliena  who  at  any  time  were  exchange  visitors  subject  to  the  two- 
year  fbreign  reaidence  requirement  unless  the  raquirement  has 
been  aatidied  or  waived  pursuant  to  the  provisions  of  section  2 1 2 
(e)  of  the  Act.  (Does  not  apply  to  the  Extended  VolunUry 
Departure  (EVD)  class  of  temporarv  residentsliens). 
Do  any  of  the  above  claasea  apply  to  you? 

LJ  No         Q  Yea  nr^n'.  maach  am  txploimaoti,  vtd  amy  rtJcwoiw  Jkuamwo/mi. 


3) 

4) 
6) 
6) 


3) 


4) 


B.    Greundt  far  eirliiaioii  which  ai^  b*  mmimd: 

•  ListadbyparagTaphnuaiberofaectaoa212(a)i 

( 1 )  Aliena  who  are  Bantally  retarded. 

(2)  Aliena  who  are  inaane. 

(3)  Aliena  who  have  suffered  one  or  more  attacks  of  insanity. 

(*)  Aliena  afflicted  with  psychopathic  perwnality,  aciual  deviation. 

or  a  mental  defect. 

(5)  Aliens  who  are  narcotic  drug  addicts  or  chronic  alcoholics. 

(61  Align«whn»f»»fnirt»<<  with«ny«l«in«j~,«>a„t.jijf.fg^;j^,,^ 

C)  Aliene  who  have  a  physical  defect,  diaeaaa  or  diaability  affecting 

their  ability  to  earn  a  living. 

(8)  AIienawhoarepaupera,profeasionalbeggaraorva(raata. 

(11)  Aliens  who  are  poly  gamista  or  advocate  polgamy. 

(12)Aliaaa  who  are  pcoetitutea  or  iaraser  praatittitaa,  ar  who  have 

procured  or  attempted  to  procure  or  to  import,  proatitutaa  or 
persona  for  the  purpoae  of  prostitution  or  for  any  other  immoral 
purpoae,  or  afiana  coming  to  the  United  Statea  to  engage  in  any 
other  unlaarful  cammarciaUiad  vica,  wbathar  ar  oat  ralotad  to 
proalitiitiao. 

(13)  Aliens  coming  to  the  United  Statea  to  engage  in  any  immortal 

sexual  act. 

(IS)  Aliena  whe  have  been  excluded  from  admiaaion  and  deported  and 

who  again  seek  sdmission  within  one  year  firom  the  date  of  such 
deportation. 

(17)  Aliena  who  have  been  arrested  and  deported  and  who  reentered 

the  United  Slates  within  five  years  from  the  date  of  deportation. 

1 19)  Aliena  whe  have  procured  or  have  attempted  to  procure  e  visa  or 

other  documentation  by  fraud,  or  by  willfully  miarepresenting  a 
material  fact. 

(22)  Aliena  who  have  applied  for  exemption  or  discharge  IVom  training 

or  service  in  the  Armed  Forces  of  the  United  Statea  on  the  ground 
of  alienage  and  who  have  been  relieved  or  discharged  from  such 
training  or  service. 

(3I)Aliens  who  at  any  time  shall  have,  knowingly  and  for  gain, 

encouraged,  induced,  aaaiaied,  abetted,  ar  aided  any  other  alien  to 
enter  or  to  try  to  enter  the  United  Statea  in  violation  of  law. 

Do  any  of  the  above  classes  apply  to  you? 

Q  ^O        n  Yes  <lf'Ya',  aaaek  ««  «i/)<«imiih«.  mad  mm}  rtlmmmldtcumtmlmammmmd 
imkmu  fmrmil-ttO.  rimcm  m>atk  IX)  mm  Umtktfmtnumdit}  ml adiMomJ 


20.    If  your  native  alphabet  is  other  than  fioman  letters,  write  your  name  in  your  native  alphabet. 

2 1 .    Language  of  native  alphabet 

22.    Signature  of  Applicant  -  /  CSRTIFY,  under  penalty  of  pcijury  under  thelawaefthaUniladSuteaof 
America  that  the  foregoing  ia  true  and  correct.  1  hereby  coaaent  and  authariie  the  Service  to  verify  the 
information  provided,  and  to  conduct  record  checks  pertinent  to  this  application. 

23.    DmU(Uo>ith/Da,rftar) 

24.    Signature  of  person  preparing  form,  if  other  than  applicant    1  DECLARE  that  this  document  was 
prepared  by  me  at  the  request  of  the  applicant  and  is  based  on  all  information  of  which  1  have  any 
knowledge. 

25.    D*f(MtMtka)aynrtar) 

26,    Name  and  Address  of  person  preparing  form,  if  other  than  applicantCtypc  or  pna/^. 

27.  Occupation 

Page  2 
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U.S.  Department  of  Justice 
Immigration  and  Naturalisation  Service 


DRAFT 


OMB  No.  1116-0000 


Application  to  A4ju8t  Status  from  Temporary  to  Permanent  Resident 
(Under  Section  245  A  of  Public  Law  09-603) 


Instructions  -  Form  1-698 


1.    Piling  the  Application 

A  separate  application  must  be  filed  by  each  applicant. 
Applications  must  be  typewrritten  or  printed  legibly  in 
ink  and  completed  in  full.  If  extra  space  is  needed  to 
answer  any  item,  attach  a  continuation  sheet  and 
indicate  the  item  number.  Applications  must  be 
mailed  to  one  of  the  four  Regional  Processing  Facilities 
depending  on  where  an  applicant  resides.  (See  below.) 

If  applicant  resides  in: 

Connecticut;  Delaware;  District  of  Columbia; 
Maine;  Maryland;  Massachusetts;  New 
Hampshire;  New  Jersey;  New  York;  Pennsylvania; 
Puerto  Rico;  Rhode  Island;  Vermont;  Virgin 
Islands;  Virginia;  or  West  Virginia; 

Mail  application  to ; 

Regional  Processing  Facility 

U.S.  Immigration  and  Naturalization  Service 

P.O.  Box  590 

Williston,  Vt  05495 

If  applicant  resides  in: 

Alaska;  Colorado;  Idaho;  Illinois;  Indiana;  Iowa; 
Kansas;  Michigan;  Minnesota;  Missouri;  Montana; 
Nebraska;  North  Dakota;  Ohio;  Oregon;  South 
Dakota;  Utah;  Washington;  Wisconsin;  or 
Wyoming; 

Mail  application  to: 

Regional  Processing  Facility 

U.S.  Immigration  and  Naturalization  Service 

Federal  Building  and  U.S.  Courthouse 

100  Centennial  Mall,  Room  B-25 

Lincoln,  Ne  68508 

If  applicant  resides  in: 

Alabama;  Arkansas;  Florida;  Georgia;  Kentucky; 
Louisiana;  Mississippi;  New  Mexico;  North 
Carolina;  Oklahoma;  South  Carolina;  Tennesee; 
or  Texas;  «► 

Mail  application  to: 

Regional  Processing  Facility 

U.S.  Immigration  and  Naturalization  Service 

P.O.  Box  569710 

Dallas.  Tx  75356  9710 

If  applicant  resides  in: 

Arizona;  California;  Guam;  Hawaii;  or  Nevada; 

Mail  application  to: 

Regional  Processing  Facility 

U.S.  Immigration  and  Naturalization  Service 

P.O.  Box  30030 

Laguna  Niguel,  Ca  92677-0030 

Note:    It  is  recommended  that  applicants  retain  a 
complete  copy  of  their  application  for  their  records. 


2.  Fee 

A  fee  of  seventy-five  dollars  ($75.00)  is  required  at  the 
time  of  filing  this  application.  The  fee  is  not 
refundable  regardless  of  the  action  taken  on  the 
application.  All  fees  must  be  submitted  in  the  exact 
amount  The  fee  must  be  in  the  form  of  a  U.S.  Postal 
Money  Order,  BAoney  Order,  or  Bank  Check.  Cash  or 
personal  checks  of  any  type  will  not  be  accepted.  All 
money  orders  and  bank  checks  must  be  made  payable 
to  "Immigration  and  Naturalization  Service".  Any 
stop  payment  action  taken  by  an  applicant  or 
applicant's  representative  will  cause  the  Service  to 
terminate  action  on  the  application.  Applicants  will 
receive  a  notice  of  fee  receipt  after  applications  are 
received  and  processed  at  a  Regional  Processing 
Facility. 

3.  Photographs 

With  the  application  submit  one  color  photograph  of 
yourself  taken  within  thirty  (30)  days  of  the  date  of 
this  application.  Two  additional  color  photographs 
will  be  required  at  the  time  of  the  interview.  Do  not 
send  these  two  additional  photographs  with  this 
application.  The  photos  must  have  a  white 
background,  be  glossy,  unretouched,  and  not  mounted; 
dimension  of  facial  image  should  be  about  one  inch 
from  chin  to  top  of  hair.  Applicant  must  be  shown  in 
photos  in  a  three-fourths  profile  view  showing  right 
side  of  face  with  right  ear  and  both  eyes  visible. 
Applicant's  name  and  A  90  million  file  number  should 
be  placed  lighlty  in  pencil  on  the  back  of  the 
photographs. 

4.  Medical  Examination 

A  medical  examination  form  (1-693)  is  required  only 
for  those  applicants  who  were  not  given  a  serologic  test 
for  human  immunodeficiency  virus  (HIV)  infection  as 
part  of  their  medical  examination  when  applying  for 
temporary  residence.  If  the  applicant  is  15  years  of  age 
or  older  and  the  applicant's  medical  examination  for 
temporary  residence  did  not  include  a  serologic  test  for 
HIV,  the  applicant  should  choose  a  doctor  from  a  list  of 
doctors  or  clinics  in  the  applicant's  area  that  have  been 
approved  by  the  Immigration  and  Naturalization 
Service  to  perform  medical  examinations  and  make 
arrangements  with  the  doctor  or  clinic  to  have  a 
serologic  test  for  HIV. 

Note:  Applicants  who  must  comply  with  this 
requirement  do  not  have  to  undergo  another 
complete  medical  examination.  The  medical 
examination  form  need  only  reflect  the  resulu  of 
the  serologic  test. 

(Please  see  additional  instructions  on  the  reverse  side  of  this 
page.) 
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Instructions  -  Form  1-698  (Continued) 


Documents  -  General 

The  submission  of  original  documents  is  not  required 
at  the  time  of  filing  Form  1-698.  Copies  certified  as 
true  and  correct  by  a  qualified  designated  entity  in 
good-standing  or  by  an  alien's  attorney  or  accredited 
representative  in  the  format  prescribed  section  204.2 
(j)  (1)  or  (2)  of  this  chapter  may  be  submitted  with 
Form  1-698.  Original  documents  must  be  presented 
when,  and  if,  requested  by  the  Service.  If  any  original 
document  is  submitted  without  a  certified  copy  it 
becomes  the  property  of  the  Attorney  General  and  will 
be  retained  by  the  Service.  Any  document  in  a  foreign 
language  must  be  accompanied  by  a  summary 
translation  into  English.  A  summary  translation  is  a 
condensation  or  abstract  of  the  document's  text  but 
includes  all  pertinent  facts.  The  translator  must 
certify  that  he/she  is  competent  to  translate  into 
English  and  that  the  translation  is  accurate. 
1-772  -  Declaration  oflntending  Citizen 
Section  274B  of  the  Immigration  and  Nationality  Act 
prohibits  discrimination  in  employment  hiring  and 
firing  based  on  an  individual's  national  origin  or 
citizenship  status.  To  be  afforded  the  protection  of  this 
section  a  temporary  resident  alien  must  file  a  notice  of 
intent  to  become  a  U.S.  citizen  (1-772).  For  additional 
information  concerning  immigration  related  unfair 
employment  practices  contact  the  Ofilce  of  Special 
Counsel  for  Immigration  Related  Unfair  Employment 
Practices  by  mail  at  P.O.  Box  66490,  Washington,  D. 
C.  20036-7688  or  by  telephone  at  1-800-255-7688  or 
202-653-5710  (for  hearing  impaired). 
Name  Changes 

Applicants  having  experienced  a  name  change  must 
submit  the  certified  copy  of  the  decree  of  the  court  or 
marriage  certificate  as  appropriate.  A  marrried 
woman  may  use  either  her  maiden  or  present  married 
name. 

Eligibility 

An  application  may  be  filed  by  any  alien  who  was 
lawfully  admitted  for  Temporary  Resident  status 
under  Section  245A  of  the  Immigration  and 
Nationality  Act  as  amended  by  the  Immigration 
Reform  and  Control  Act  of  1986  and  section  902  of  the 
Department  of  SUte  Authorization  Bill  of  1987.  In 
order  to  be  found  eligible  for  Permanent  Residence 
under  Section  245A  the  alien  must: 


DRAFT 


a)  Apply  for  such  ai^'ustment  during  the  one  year 
period  beginning  with  the  nineteenth  month  that 
begins  after  the  date  the  alien  was  granted  such 
temporary  resident  status; 

b)  Reside  continuously  in  the  United  States,  that  is 
since  becoming  a  temporary  residei.t  alien  no 
single  absence  from  the  United  States  exceeded 
thirty  (30)  days  or  the  toUl  of  all  absences 
exceeded  ninety  (90)  days; 

c)  Be  found  admissible  to  the  United  States  as  an 
immigrant,  except  as  otherwise  provided  in  the 
provisions  of  paragraph  (14).  (20).  (21).  (25),  and 
(32)  of  Section  212  (a)  of  the  Immigration  and 
Nationality  Act; 

d)  Have  not  been  convicted  of  any  felony  or  three  or 
more  misdenneanors  committed  in  the  United 
Sutes; 

e)  Be  able  to  demonstrate  that  he/she  either, 

1)  Meets  the  requirements  of  Section  312  of  the 
Immigration  and  Nationality  Act,  as  amended 
(relating  to  minimal  understanding  of 
ordinary  English  and  a  knowledge  and 
understanding  of  the  history  and  government 
of  the  United  SUtes);  or 

2)  Is  satisfactorily  pursuing  a  course  of  study 
recognized  by  the  Attorney  General,  to  achieve 
such  understanding  of  English  and  such 
knowledge  and  understanding  of  the  history 
and  government  of  the  United  States. 

Penalties  for  False  Statements  In  Applications 

Whoever  files  an  application  for  adjustment  of  status 
under  Section  245A  of  the  Act  and  who  knowingly  and 
willfully  falsifies,  misrepresents,  conceals  or  covers  up 
a  material  fact  or  makes  any  false,  fictitious,  or 
fraudulent  statements  or  representations,  or  makes  or 
uses  any  false  writing  or  document  knowing  the  same 
to  contain  any  false,  fictitious,  or  fraudulent  statement 
or  entry  will  be  subject  to  criminal  prosecution. 


Aatbority  for  Coliactiaf  Ikis  Inrormatioo 
The  autbentr  to  prescribe  thi*  form  is  conUined  io  the  'Immigration  Reform  and  ConU-ol  Act  of  19«6*.  The  ioferiBatioa  ia  naceaaarr  to  determine 
wbeUier  a  ^reon  la  eligible  for  the  immigration  benefit  aought  and  for  processing  permanent  resident  documenUUon  (1-551 ).  All  queationa  rauat  be 
answered.  Failuretodaaeinay resultinthedcnialoftbaapplicatioa. 

CanfManCiality 

The  information  prwvidad  in  thia  application  is  rnnlMentisI  and  may  only  be  uaed  to  make  a  determination  on  the  application  or  for  the  enforcement  of 
st^ki"  'tMUmtnU  referred  U)  in  instruction  #9.  Tha  infanaatioo  presided  is  subject  m  verificatioD  by  the  Immigratioo  and  NaUiraliiaUon 

D...1  •      u     J  Kap»1li.tB«r*a« 

l^bUc  reporung  burden  for  this  collection  of  infottnaUoa  ia  aatimaUd  ta  average  sixty  <60)  minutes  per  response,  inckiaing  the  time  for  raviewini 
instrucUons,  anrehi^  sziatiiig  date  aources.  gathering  and  mainUiMng  the  date  needed,  and  completinc  and  rsviawing  the  cailaction  of  informatiMi. 
SMndcommaato  regarding  thia  burden  estimate  or  any  other  aspect  of  this  ooUection  of  informaUon,  including  suggestions  for  reducing  thia  burden,  to 
Uie  Policy  Dirartnraa  aod  laatruetiona  Branch.  Immigration  and  NatmKation  Service.  425  I  Sueet,  N.W..  Washington,  D.C  20636;  and  the  Office  of 
InformaUon  and  Regulatory  Affairs.  Office  of  Managemat  and  Budget.  Washington.  P.  C.  20503  «««.  ana  ine  unice  oi 


UMI 
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U.S.  Department  of  Justice                               Ullfll     1                                                                 OMB#in&oooo 
Immigration  and  Naturalization  Service                                                                         Certificate  of  Satisfactory  Pursuit 

Instructions 

This  form  is  to  be  completed  by  the  designated  official  of  a  course  of  study  recognized  by  the  Attorney  General  under  8 
CFR  245a.3  (b)  (5)  to  provide  instruction  to  temporary  resident  aliens.  The  Certificate  of  SaUsfactory  Pursuit,  along 
with  the  appropriate  attachments  will  be  submitted  by  the  applicant  in  support  of  his  or  her  application  for  adjustment 
from  temporary  to  permanent  resident  status  under  section  245A  of  the  Immigration  and  Nationality  Act,  as  amended 
by  the  Immigration  Reform  and  Control  Act,  Public  Law  99-603.  A  copy  of  the  completed  certificate  must  be  retained  on 
file  by  the  recognized  course  of  study. 

This  is  to  certify  that  (Applicant  Name): 

A  Number: 

is  enrolled  in  a  course  of  study  recognized  by  the  Attorney  General  to  prepare  the  individual,  whose  name  and  A-90 
number  appears  above,  for  permanent  resident  status  in  the  United  States. 

This  applicant  has  attended  this  recognized  program  for  at  least  thirty  (30)  hours  of  a  minimum  one  hundred  (100)  hour 
course  as  appropriate  for  their  ability  level,  and  has  demonstrated  progress  according  to  the  performance  standards  of 
this  English  language/Citizenship  course.    The  applicant  has  attained  functional  skills  related  to  communicative 
ability,  subject  matter  knowledge,  and  English  language  competency.  Attainment  of  these  skills  was  measured  by  the 
successful  completion  of  learning  objectives  appropriate  to  the  applicant's  ability  level,  or  attainment  of  a  determined 
score  on  a  test  or  tests,  or  both  of  these. 

I  certify,  under  penalty  of  perjury  under  the  laws  of  the  United  States  of  America,  that  the  foregoing  is  true  and  correct. 
I  executed  this  form,  after  review  and  evaluation  by  me  or  other  officials  of  this  institution,  of  the  student's  transcripU 
or  other  record  of  courses  taken  and  skills  attained.  1  am  a  designated  official  of  the  institution  named  below  and  am 
authorized  to  issue  this  form. 

Designated  Official  (Signature): 

Date  of  Issuance: 

1 

Institution/Entity: 

Address  (Street  Number  and  Name): 

(City,  StaU  and  Zip  Code): 

Telephone  Number  fAreaCotfe):  (                ) 

AtUcbnwntK 

1.  Evideocaorcartiflcationu  ■recognized  course  oTgUidy: 

Q     C«rtificmUoDfix>in  qualified  sUtecertiiying  agency. 
Q     INS  icbool  approval  for  attendance  by  nooimmigrant  student*. 
D     INS  identification  number  ofQDECooperaUve  Agreement 
n     INSapprovalunder8CFR245a.3(b)(5)(i). 

2.  Nama(s),tiUe<a).  and  sample  signatured)  of  designated  ofikiaKs). 

Authority  for  Collecting  this  Information 
The  authority  to  preacnbe  this  form  U  contained  in  the  -ImmigraUon  Reform  and  Control  Act  of  1986".  The  information  is  necessary  to  det«mine 
whether  a  per«,n  meeU  the  Engliah  language^iUienahip  skilU  of  IRCA  by  satirfactorily  punuing  a  courae  of  study  reeogniied  by  the  Attorney 
General  in  order  to  be  eligible  to  adjust  sUtus  from  temporary  to  permanent  resident  AU  information  must  be  provided  as  requested.  FaUure  to  do  so 
may  resuH  in  the  rejactioo  of  this  form. 

Reporting  Burden 
Public  reporting  burden  for  Uiis  eolIecUon  of  information  is  estimated  to  average  ten  (10)  minutes  per  response,  including  the  time  for  reviewing 
instruetioos  searching  existing  daU  sources,  gathering  and  maintaining  the  daU  needed,  and  compleUog  and  reviewing  the  collecUon  of  informauon. 
Smai  commonU  regarding  Uiis  buideo  estimate  or  any  other  aspect  of  Uiis  collectioo  of  inforeutioo.  including  suggestions  for  reducing  this  burden,  to 
the  PolicyDirectivM  and  Inrtruction*  Branch,  ImmigraUon  and  Natur.l.ution  Service.  425  1  Street.  N.W.,  Washmgton.  DC.  20536.  and  the  Office  of 
Information  and  Regulatory  Affairs  Office  of  Management  and  Budget,  Washington,  D.C.  20503. 

Form  1-699  (07/2(V88)     DRAFT  #S 
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Date.  July  1&  1988. 
Richard  E.  Norton, 

Associate  Commissioner.  Examinations. 
(FR  Doc.  88-17754  Filed  8-&-88: 8:45  am) 

BOiJMG  CODE  4410- 10-M 


8  CFR  Parts  100, 103, 264  and  299 
(INS  Number  1020R-6e] 

Applicant  Processing  for  ttie 
Legalization  Program;  Conforming 
Amendments 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
certain  regulations  to  conform  to 
proposed  regulation  changes  published 
elsewhere  in  this  issue.  These  provisions 
related  to  the  processing  of  applicants 
for  permanent  residence  under  the 
Legalization  Program  as  authorized  by 
the  Immigration  Reform  and  Control  Act 
of  1988  (IRCA).  The  Service  published 
conforming  amendment  regulations  at  52 
FR  16205,  May  1. 1987.  This  rule  affects 
some  of  these  regulations. 
DATE:  Comments  must  be  received  on  or 
before  September  7, 1988. 
ADDRESSES:  Written  comments  should 
be  mailed  in  triplicate  to  Terrance  M. 
O'Reilly.  Deputy  Assistant 
Commissioner,  Legalization, 
Immigration  and  Naturalization  Service, 
425  "I"  Street.  NW.,  Washington.  DC 
20536,  or  delivered  to  Room  5250  at  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  M.  O'Reilly,  Deputy  Assistant 
Commissioner,  Legalization,  {202}  786- 
3658. 

SUPPLEMENTARY  INFORMATION:  The 

Immigration  Reform  and  Control  Act  of 
1986  (IRCA),  Pub.  L  99-603  was  enacted 
on  November  6, 1986.  The  Service 
published  implementing  regulations  at 
52  FR  16205,  May  1, 1987,  and  amending 
regulations  at  52  FR  43843.  November  17, 
1987;  53  FR  9274,  March  21, 1988;  53  FR 
9862,  March  28, 1988;  and  at  53  FR  23382. 
June  22, 198a  The  purpose  of  this 
proposed  rule  is  to  effect  the  necessary 
changes  to  the  regulations  brought  about 
by  the  Service's  intent  to  process 
applications  for  adjustment  of 
temporary  resident  aliens  for  lawful 
permanent  residence  status. 

At  53  FR  18098,  May  20, 1988,  the 
Service  published  in  the  Federal 
Register  a  notice  making  available  to  the 
public  the  preliminary  working  draft 
regulations.  More  than  170  copies  of  the 
preliminary  working  draft  were 
forwarded  to  requesters.  As  a  result.  135 
individuals  and  interested  organizations 


submitted  written  comments.  The 
comments  were  reviewed  and  given 
serious  consideration.  The  Service 
appreciates  the  time  and  effort  put  forth 
by  all  concerned  parties. 

This  proposed  rule  changes  the  list  of 
legalization  offices;  includes  other 
Service  offices  besides  legalization 
offices  where  interviews  will  occur; 
allows  for  the  approval  or  denial  of 
permanent  resident  applications  at  the 
district  director  level:  sets  the 
application  fee;  allows  for  the  district 
director  to  certify  decisions  to  the 
Administrative  Appeals  Unit;  and 
allows  for  the  submission  of  1-695, 
Application  for  Replacement  of  Form  I- 
688A,  Employment  Authorization,  or 
Form  1-688,  Temporary  Residence  Card 
(Under  Pub.  L.  99-603),  to  other  Service 
offices  besides  legalization  offices. 

Summary  of  the  Proposed  Rule 

Section  100.4(f)  provides  a  list  of 
legalization  offices  which  will 
accommodate  applicants  for  permanent 
residence.  Several  commentors  stressed 
that  the  Service  seriously  reconsider  the 
decision  to  close  any  legalization  office 
for  various  reasons  such  as  convenience 
to  the  public.  The  Service  has  carefully 
considered  decisions  to  close 
legalization  offices.  The  volume  of 
application  receipts  (including  Special 
Agricultural  Worker  applications)  is  a 
main  factor  studied  before  a  decision  is 
made  to  close  a  legalization  office.  The 
Service  agrees  with  the  commentors  that 
the  maximum  number  of  legalization 
offices  should  remain  open  within 
funding  constraints.  In  addition  to  the 
legalization  offices  listed  in  §  100.4(f)  the 
following  Service  offices  will  conduct 
interviews  for  permanent  residence. 

Eastern  Region 

District  offices — Baltimore,  MD;  Buffalo. 
NY;  Philadelphia.  PA;  Porland,  ME; 
and  San  Juan,  PR;  Sub-offices — 
Albany.  NY;  Christiansted.  VI; 
Camden,  NJ;  Hartford.  CN;  Norfolk. 
VA:  Pittsburgh.  PA;  Providence.  RI:  St. 
Albans.  VT;  and  Syracuse.  NY 

Northern  Region 

District  offices — Anchorage.  AK; 
Cleveland.  OH;  Denver,  CO;  Detroit. 
MI;  Helena.  MT;  Kansas  City.  MO; 
Omaha.  NB;  Portland.  OR;  Seattle. 
WA;  and  Saint  Paul,  MN;  Sub- 
offices — Boise,  ID;  Cincinnati,  OH; 
Indianapolis,  IN;  Milwaukee,  WS;  Salt 
Lake  City,  UT;  St.  Louis,  MO;  and 
Yakima,  WA 

Southern  Region 

District  offices— Atlanta.  GA;  and  New 
Orleans,  LA;  Sub-offices— Charlotte, 


NC;  Jacksonville,  FL;  Memphis.  TN; 
and  Oklahoma  City.  OK 

Western  Region 

District  offices — Honolulu.  HI;  Sub- 
offices — Agana.  GU;  Reno.  NV;  and 
Tucson,  AZ 

Section  103. l(n)  is  revised  to  provide 
for  the  approval  or  denial  of 
applications  for  permanent  residence  by 
the  district  directors  at  both  legalization 
and  other  Service  offices.  Several 
commentors  recommended  that  the  final 
approval  or  denial  authority  should  rest 
with  the  director  of  the  Regional 
Processing  Facility  instead  of  the  district 
director.  The  Service  feels  that  the 
method  of  processing  permanent 
residence  applications  using  the 
Regional  Processing  Facilities  for 
preliminary  processing  and  the  field 
offices  for  final  adjudication  is  sound. 
Applicants  will  be  processed  for 
permanent  residence  cards.  Form  1-551. 
in  field  offices  and  will  meet  the  English 
and  History  and  Government  of  the 
United  States  requirement  through 
examination  at  field  offices  (unless  that 
requirement  is  waived  or  satisfied  by 
satisfactorily  pursuing  a  course  of 
study).  These  tasks  cannot  be  performed 
by  the  directors  of  the  Regional 
Processing  Facilities. 

Section  103.4(b)  is  revised  to  provide 
for  the  certification  of  decisions  by  the 
district  director  as  well  as  the  Regional 
Processing  Facility  Director  to  the 
Administrative  Appeals  Unit.  One 
commentor  suggested  the  Service  clarify 
S  103.4(b)  as  it  was  unclear  what  the 
certification  to  the  Associate 
Commissioner,  Examinations  meant. 
The  Service  is  adding  clarifying 
language. 

Section  103.7(b)(1)  is  amended  to 
provide  for  an  application  fee  for  the 
filing  of  an  1-698.  Application  to  Adjust 
Status  from  Temporary  to  Permanent 
Resident  (Under  the  Immigration  Reform 
and  Control  Act  of  1986).  Numerous 
commentors  protested  "the  proposed 
$100  token  fee"  which  appeared  in  an 
article  in  the  Los  Angeles  Times  on  June 
3. 1988.  Other  commentors 
recommended  the  fee  be  set  at  $35  with 
various  amounts  for  family  caps.  One 
commentor  suggested  the  fee  be  set  at 
the  lowest  rate  possible  and  that  the 
Service  should  provide  for  a  waiver  of 
the  fee  in  hardship  cases.  The  Service 
has  seriously  studied  the  issue  of  setting 
a  fee  for  applying  for  permanent 
residence.  The  cost  of  the  Legalization 
Program  is  to  be  self-funding  through 
application  fees;  therefore,  it  has  been 
determined  that  an  application  fee  for 
permanent  residence  will  be  charged. 
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Section  264.1(c)  is  revised  to  provide 
for  the  submission  of  Form  1-695, 
(Application  for  Replacement  of  Form  1- 
688A,  Employment  Authorization,  or 
Form  1-688,  Temporary  Residence  Card 
(Under  Pub.  L.  99-603]),  to  legalization 
and  other  Service  offices.  One 
commentor  suggested  that  this  section 
be  expanded  to  include  the  procedures 
involved  when  a  temporary  resident 
ahen  or  applicant  for  temporary 
residence  loses  his  or  her  1-688, 
Temporary  Resident  Card,  or  I-688A, 
Employment  Authorization  Card, 
respectively,  while  outside  the  United 
States.  The  Service  feels  it  is  useful 
information  and  it  will  be  included  in 
this  section.  Other  commentors 
suggested  that  appeal  should  be 
provided  for  the  decision  of  the  Regional 
Processing  Facility  director  denying  an 
1-695  application.  Section  264.1(c]  also 
addresses  the  processing  of  Form  1-90, 
Application  by  Lawful  Permanent 
Resident  Alien  For  Alien  Registration 
Card,  Form  1-551.  No  appeal  is  provided 
for  from  the  decision  of  the  district 
director  in  the  denial  of  an  1-90 
application.  The  Service  believes  it  is 
being  consistent  in  its  regulation  in  not 
providing  an  appeal  from  the  Regional 
Processing  Facility  director's  denial  of 
an  1-695  application. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  definition  of  section  1(b)  of 
EO  12291,  nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 

The  information  collection 
requirements  contained  in  this 
regulation,  excepting  the  1-698,  have 
been  cleared  by  OMB  under  the 
Paperwork  Reduction  Act.  The  OMB 
control  numbers  for  these  collections  are 
contained  in  8  CFR  Part  299.  The 
information  collection  requirements 
pertaining  to  the  1-698  have  been 
forwarded  to  OMB  for  clearance. 

List  of  Subjects 

8  CFR  Part  100 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies). 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Fees,  Reporting 
and  recordkeeping  requirements. 


8  CFR  Part  264 

Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Forms,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  100— STATEMENT  OF 
ORGANIZATION 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  66  Stat.  173:  8  U.S.C.  1103. 

2.  Section  100.4(f)  is  amended  by 
revising  the  list  of  legalization  offices  to 
read  as  follows: 

§  100.4    Field  service. 

*         ft         *         *         * 

(0*  *  * 

Legalization  offices 

Eastern  Region 

BOS— Boston.  MA  (XBT) 
NEW— Paterson,  N)  (XPT) 
NYC— Manhattan,  NY  (XMA) 
WAS— Arlington.  VA  (XAR) 

Northern  Region 

CHI— Chicago.  IL  (XBI);  Chicago.  IL  (XLS); 
Forest  Park.  IL  (XLI) 

Southern  Region 

DAL— Arlington.  TX  (XDA):  Lubbock.  TX 

(XLU) 
ELP— F,l  Paso,  TX  (XEL):  Albuquerque.  NM 

(XAL) 
HLG— Harlingen,  TX  (XHA) 
HOU— Houston,  TX  (XHU) 
MIA— (Miami)  Hialeah.  PL  (XOP):  Tampa.  FL 

(XTA);  Fort  Lauderdale,  FL  (XWS) 
SNA— Austin,  TX  (XAU);  San  Antonio,  TX 

(XSN) 

Western  Region 

LOS— Anaheim.  CA  (XAH);  El  Monte.  CA 
(XEM);  Los  Angeles,  CA  (XHOj: 
Huntington  Park,  CA  (XHP):  Indio.  CA 
(XID);  East  Los  Angeles.  CA  (XLA):  Buena 
Park,  CA  (XNK);  Oxnard,  CA  (XOX); 
Pomona,  CA  (XPO):  Riverside,  CA  (XRV): 
Santa  Maria.  CA  (XSM):  Santa  Ana.  CA 
(XSA);  San  Fernando,  CA  (XSR);  Gardenia, 
CA  (XTO);  N.  Hollywood,  CA  (XVN) 

PHO— Phoenix.  AZ  (XPH),  Las  Vegas.  NV 
(XLV) 

SND— Escondido,  CA  (XES),  San  Diego.  CA 
(XSD) 

SKR— Bakersfield,  CA  (XBA).  Fresno,  CA 
(XFR),  San  Francisco,  CA  (XSF).  Salinas. 
CA  (XSI|.  San  )ose.  CA  (XSO).  Stockton, 
CA  (XST) 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

3.  The  authority  citation  for  Part  103  is 
revised  to  read  as  follows: 


Authority:  5  U.S.C.  522(a):  8  U.S.C.  1101, 
1103, 1201, 1301-1305, 1351. 1443, 1454, 1455; 
28  U.S.C.  1746;  7  M&.C.  22A3:  31  U.S.C.  9701; 
E.O.  12356.  3  CFR  1982  Comp..  p.  166. 

4.  In  §  103.1,  a  new  paragraph  (n)(3)  is 
added  to  read  as  follows: 

§  103.1    Delegations  of  authority. 


(3)  Applications  for  permanent 
residence  filed  by  legalization 
applicants  pursuant  to  section  245A  of 
the  Act  may  be  adjudicated  by  the 
district  director  having  jurisdiction  over 
the  applicant's  residence. 

5.  Section  103.4(b)  is  revised  to  read 
as  follows: 

§  103.4    Certifications. 

***** 

(b)  Certification  of  denials  of  special 
agricultural  worker  and  legalization 
applications.  The  Regional  Processing 
Facility  director  or  the  district  director 
may,  in  accordance  with  paragraph  (a) 
of  this  section,  certify  a  decision  to  the 
Associate  Commissioner,  Examinations 
(Administrative  Appeals  Unit)  (the 
appellate  authority  designated  in  §  103.1 
(f)(2))  of  this  part,  when  the  case 
involves  an  unusually  complex  or  novel 
question  of  law  or  fact. 

§103.7    [Amended] 

6.  Section  103.7  (b)(1)  is  amended  by 
removing  "(fee  amount  to  be  determined 
as  required)"  for  Form  1-698,  and 
inserting  in  its  place  "A  fee  of  seventy- 
five  dollars  ($75.00)  for  each  application. 

PART  264— REGISTRATION  AND 
FINGERPRINTING  OF  ALIENS  IN  THE 
UNITED  STATES 

7.  The  authority  citation  for  Part  264  is 
revised  to  read  as  follows: 

Autliority:  8  U.S.C.  1103, 1201. 1201a.  1301- 
1305:  66  Stat.  173,  191.  223-225;  71  Stat.  641. 

8.  Section  264.1(c)  is  amended  by 
replacing  all  existing  text  beginning  with 
the  eighteenth  sentence  which  reads 
"Application  by  an  alien  lawfully 
admitted  for  temporary  residence  .  .  ." 
with  the  following: 

§  264.1     Registration  and  Fingerprinting. 

***** 

(c)  *  *  *  AppHcation  by  an  alien 
lawfully  admitted  for  temporary 
residence  for  Form  1-688,  Temporary 
Resident  Card,  in  lieu  of  one  lost,  stolen, 
mutilated,  or  destroyed,  shall  be  made 
on  Form  1-695  accompanied  by  the  fee 
required  by  §  103.7(b)(1)  of  this  chapter, 
two  color  photographs,  (regardless  of 
the  applicant's  age,  unless  the 
requirement  for  such  photographs  has 
been  waived  by  the  director  of  the 
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legalization  or  Service  office  in  his  or 
her  discretion  because  of  hardship  to  an 
applicant  who  is  confined  due  to  age  or 
physical  infirmity),  and  when  issuance 
of  Form  1-668  is  desired  in  a  changed 
name,  by  appropriate  documentary 
evidence  of  such  change.  Any  Form  I- 
686  in  applicant's  possession  must  also 
be  submitted  with  the  application.  An 
application  by  an  alien  within  the 
United  Slates  for  replacement  of 
evidence  of  registration  shall  be 
submitted  to  the  legalization  or  Service 
office  having  jurisdiction  over  the 
applicant's  place  of  residence  in  the 
United  States.  Prior  to  the  issuance  of 
Form  1-668,  all  applicants,  regardless  of 
age,  shall  appear  at  the  appropriate 
legalization  or  Service  office  for 
interview  and  placement  of  fingerprint 
and  signature  on  1-688  unless  these 
requirements  are  waived  at  the 
discretion  of  the  district  director 
because  of  infirmity,  illiteracy,  or  other 
compelling  reasons.  An  alien  who  Hies 
application  Form  I-69S  may  be  required 
to  appear  in  person  before  an 


immigration  officer  prior  to  the 
adjudication  of  the  application  and  be 
interviewed  under  oath  concerning  his 
or  her  registration.  In  addition,  the 
applicant  may  also  be  required  to 
present  a  completed  fingerprint  card 
(Form  FD-285).  The  decision  on  an 
application  for  replacement  of  evidence 
of  registration  shall  be  made  by  the 
Regional  Processing  Facility  director 
having  jurisdiction  over  the  alien's  place 
of  residence  in  the  United  States.  No 
appeal  shall  lie  from  the  decision  of  the 
Regional  Processing  Facility  director 
denying  the  application.  An  alien 
outside  the  United  States  shall  appear  at 
an  American  Consulate  or  Service  office 
abroad  and  present  a  fiill  account  of  the 
circumstances  involving  the  loss  or 
destruction  of  Form  I-68&  A  cable  shall 
be  sent  to  the  Service's  Central  Office 
Records  Branch  for  verification  of 
status.  Subsequent  to  veriflcation  that 
temporary  residence  was  granted,  a 
transportation  letter  will  be  issued  to 
the  temporary  resident  alien. 


PART  29»-IMMIGRATION  FORMS 

9.  The  authority  citation  for  Part  299 
continues  to  read  as  follows: 

Autliority:  66  Stat.  173:  8  U.S.C.  1103 

10.  Section  299.5  is  added  to  read  as 
follows: 

92M.5    Disptoy  of  Control  NumlMr* 
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Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1910  et  al. 
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Proposed  Rulemaking  and  Notice  of 
Public  Hearing 
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DEPARTMENT  OF  LABOR 

Occtipationai  Safety  and  Health 
Administration 

29CFR  Parte  1910, 1915, 1917, 1918, 
and  1926 

[Doektt  H-02201 

Hazard  Communication 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA);  Labor. 
action:  Notice  of  proposed  rulemaking 
(NPRM)  and  notice  of  public  hearing. 

summary:  On  August  24. 1987,  OSHA 
published  a  Rnal  rule  to  modify  its 
Hazard  Communication  Standard  (HCS) 
(52  FR  31852).  The  original  rule,  which 
was  promulgated  on  November  25. 1983. 
covered  employees  exposed  to 
hazardous  chemicals  in  the 
manufacturing  sector  of  industry.  The 
modified  rule  expanded  coverage  to  ail 
employees  exposed  to  hazardous 
chemicals,  thus  providing  protection  for 
those  in  non-manufacturing 
employments  as  well  as  manufacturing. 

The  HCS  requires  employers  to 
establish  hazard  communication 
programs  to  transmit  information  on  the 
hazards  of  chemicals  to  their  employees 
by  means  of  labeU  on  containers, 
material  safety  data  sheets,  and  training 
programs.  Implementation  of  these 
hazard  communication  programs  will 
reduce  the  Incidence  of  chemically- 
related  occupational  illnesses  and 
injuries. 

An  advance  notice  of  proposed 
rulemalcing  (ANPR)  on  expansion  of  the 
scope  had  been  published  on  November 
27. 1985  (50  FR  48794).  OSHA  was 
subsequently  directed  by  the  US.  Court 
of  Appeals  for  the  Third  Circuit  to  issue 
a  final  standard  to  expand  the  scope  of 
industries  covered  by  the  rule  within 
sixty  days  of  its  decision  issued  on  May 
29, 1987,  United  Steelworkers  of 
America.  AFL-CIO-CLC  v.  Pendergrass, 
819  F.2d  1263  (3d  Cir.  1987),  unless  the 
Agency  could  demonstrate  that  such  an 
expansion  would  not  be  feasible.  The 
August  final  rule  was  OSHA's  response 
to  the  Court's  direction.  However,  the 
Agency  recognized  that  had  the 
standard  been  developed  through  a 
more  complete  rulemaking  process, 
additional  information  regarding  the 
feasibility  or  practicality  of  the 
provisions  may  have  been  included  in 
the  record.  OSHA  therefore  established 
a  sixty-day  comment  period  on  the  final 
rule  to  permit  interested  parties  to 
provide  data  or  evidence  regarding  the 
feasibility  or  practicality  of  the 
provisions  of  the  rule. 


This  NPRM  proposes  modifications  to 
the  Bnat  rule  based  upon  tnfonnatioa 
submitted  to  the  rulemaking  reooid, 
including  a  determination  made  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  regarding  the  information  collection 
requirements  of  the  final  rule.  OSHA  is 
inviting  comnlent  for  sixty  (60)  days 
following  publication  of  this  NPRM,  and 
is  scheduling  a  public  hearing  to  provide 
an  opportunity  for  additional  input 
DATES:  Comments  concerning  the 
proposed  standard  and  notices  of 
intention  to  appear  at  the  public  hearing 
must  be  received  on  or  before  October  7. 
1988.  Parties  requesting  more  than  10 
minutes  for  their  presentation  at  the 
hearing,  and  parties  planning  to  present 
documentary  evidence  at  the  hearing, 
must  submit  the  full  text  of  their 
testimony  and  all  documentary  evidence 
no  later  than  October  24, 1988.  The 
hearing  will  take  place  in  Washington. 
DC,  and  will  begin  at  9:30  ajn.  on 
November  15, 198a 
ADORESSES:  Comments  are  to  be 
submitted  in  quadruplicate  to  the  Docket 
Officer.  Docket  H-022D.  Occupational 
Safety  and  Health  Administration.  200 
Constitution  Avenue  NW.,  Room  N3870. 
Washington,  DC.  20210:  telephone  (202) 
523-7894. 

Notices  of  intention  to  appear  at  the 
hearing,  testimony,  and  documentary 
evidence  should  be  submitted,  in 
quadruplicate,  to  Mr.  Tom  Hall.  Division 
of  Consumer  Affairs.  Docket  H-022D. 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue  NW..  Room  N3837.  Washington. 
DC  20210:  telephone  (202)  523-8815. 

Written  comments  received  and 
notices  of  intention  to  appear  will  be 
available  for  inspection  and  copying  in 
the  Docket  Office.  Room  N3670,  at  the 
above  address. 

The  informal  public  hearing  will  begin 
at  9:30  a.m.  at  the  following  location: 
Auditorium,  U.S.  Department  of  Labor. 
Frances  Periiins  Building.  200 
Constitution  Avenue  NW..  Washington. 
DC. 

FOR  FURTHER  INFORMATKM  CONTACT 

Mr.  lames  F.  Foster.  Office  of 
Information  and  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC.  20210: 
telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATKHK 
References  to  the  rulemaking  record  are 
made  in  the  text  of  this  preamble.  The 
Hazard  Communication  Standard 
docket  (No.  H-022)  contains  five  sub- 
dockets— H-n22A,  H-022B,  H-022C  H- 
022D.  and  H-022E.  Everjthing  in  all  of 
these  docket  files  is  part  of  the 


rulemaking  record.  However,  in  this 
document  no  specific  references  are 
made  to  either  Docket  H-022C  or  H- 
022E  (these  files  deal  exclusively  with 
the  issue  of  trade  secrets).  The  following 
abbreviations  have  been  used  for 
citations  to  the  other  record  files: 

H-02Z  Ex.:  Exhibit  numbers  in  Docket 
H-022.  which  includes  H-022A  and  H- 
022B. 

Ex.:  Exhibit  numbers  in  H-022D  for 
exhibits  collected  since  the  1985  Court 
remand  related  to  the  expansion  of  the 
scope  of  industries  covered. 

Tr:  Public  hearing  transcript  page 
numbers. 

L  History  of  OSHA's  Hazaid 
Communication  Standard 

The  development  of  OSHA's  Hazard 
Communication  Standard  (HCS)  was 
initiated  in  1974.  The  process  has  been 
lengthy  and  is  discussed  in  detail  in  the 
preambles  to  both  the  original  and 
revised  final  rules  [see  48  FR  53280-81 
and  52  FR  31852-54).  This  discussion 
will  focus  on  the  sequence  of  events 
which  have  occurred  since  the  original 
final  rule  was  filed  at  the  Federal 
Register  in  1983. 

Petitions  for  judicial  review  of  the  rule 
were  filed  in  the  U.S.  Court  of  Appeals 
for  the  Third  Circuit  (hereinafter 
referred  to  as  the  "the  Court"  or  "the 
Third  Circuit")  on  November  22, 1983,  by 
the  United  Steelworkers  of  America. 
AFL^IO-CLC.  and  by  Public  Citizen. 
Inc..  representing  itself  and  a  number  of 
labor  groups.  Motions  to  intervene  in 
these  cases  were  received  from  the 
Chemical  Manufacturers  Association, 
the  American  Petroleum  Institute,  the 
National  Paint  and  Coatings 
Association,  and  the  States  of  New 
Yoric.  Connecticut,  and  New  Jersey.  In 
addition,  petitions  for  review  of  the 
standard  were  filed  by  the  State  of 
Massachusetts  in  the  First  Circuit:  the 
State  of  New  York  in  the  Second  Circuit: 
the  State  of  Illinois  in  the  Seventh 
Circuit  the  Flavor  and  Extract 
Manufacturers'  Association  in  the 
Fourth  Circuit:  and  the  Fragrance 
Materials  Association  in  the  District  of 
Columbia  Circuit  These  cases  were 
subsequently  transferred  to  the  Third 
Circuit  and  consolidated  into  one 
proceeding.  The  cases  brought  by  the 
Flavor  and  Extract  Manufacturers' 
Association  and  the  Fragrance  Materials 
Association  were  withdrawn  prior  to 
filing  briefs. 

The  Court  issued  its  initial  decision  on 
the  challenges  to  the  rule  on  May  24. 
1985  [United  Steelworkers  of  America  v. 
Auchter.  763  F.2d  728  (3d  Cir.  1985)). 
[See  Ex.  4-21.)  The  standard  was  upheld 
in  most  respects,  but  three  issues  were 
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remanded  to  the  Agency  for 
reconsideration.  The  decision  was  not 
appealed. 

First,  the  Court  concluded  that  the 
deHnition  of  trade  secrets  incorporated 
by  OSHA  included  chemical  identity 
information  that  was  readily 
discoverable  through  reverse 
engineering  and.  therefore,  was 
"broader  than  the  protection  afforded 
trade  secrets  by  state  law."  The  Court 
directed  the  Secretary  of  Labor  to 
reconsider  a  trade  secret  definition 
which  would  not  include  chemical 
identity  information  that  is  readily 
discoverable  through  reverse 
engineering.  Secondly,  the  Court  held 
the  trade  secret  access  rule  in  the 
standard  invalid  insofar  as  it  limited 
access  to  health  professionals,  but  found 
the  access  rule  otherwise  valid.  The 
Secretary  was  directed  to  adopt  a  rule 
permitting  access  by  employees  and 
their  collective  bargaining 
representatives  to  trade  secret  chemical 
identities.  OSHA  complied  with  the 
Court  orders  regarding  the  two  trade 
secret  issues  in  a  separate  rule, 
published  in  final  form  on  September  30, 
1986  (51  FR  34590).  The  revised  trade 
secret  provisions  were  incorporated  into 
the  test  of  the  final  rule  published  on 
August  24, 1987. 

The  third  issue  remanded  to  OSHA 
involved  the  scope  of  industries  covered 
by  the  standard.  The  original  HCS 
applied  to  employers  and  employees  in 
the  manufacturing  sector.  The  Court 
directed  the  Secretary  of  Labor  to 
reconsider  the  standard's  application  to 
employees  in  other  industry  sectors,  and 
"to  order  its  application  in  those  sectors 
unless  he  can  state  reasons  why  such 
application  would  not  be  feasible."  763 
F.2d  at  739,  743. 

OSHA  subsequently  published  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  to  collect  comments  and 
information  on  the  expansion  of  the 
scope  to  cover  these  additional  sectors 
(50  FR  48795;  November  27, 1985).  In 
particular,  the  Agency  sought 
information  on  the  extent  employers  in 
non-manufacturing  industries  have 
already  implemented  various  aspects  of 
a  hazard  communication  program.  In 
addition,  OSHA  wanted  to  obtain  data 
regarding  the  applicability  of  the 
provisions  as  written  in  the  original  nile 
to  these  other  sectors.  A  total  of  226 
responses  were  received.  [See  Ex.  2.) 
OSHA  also  commissioned  a  study  of  the 
economic  impact  of  extending  the  HCS 
to  the  fifty  major  non-manufacturing 
industry  groups  within  its  jurisdiction. 
(See  Exs.  4-1  and  4-2.)  Based  on  this 
newly  acquired  evidence,  as  well  as  the 
previous  rulemaking  record.  OSHA  was 


in  the  process  of  drafting  a  proposed 
rule. 

On  January  27. 1987,  however,  the 
United  Steelworkers  of  America,  AFL- 
ClO-CLC  and  Public  Citizen.  Inc., 
petitioners  in  the  1985  challenge,  filed  a 
Motion  For  An  Order  Enforcing  the 
Court's  Judgment  and  Holding 
Respondent  in  Civil  Contempt. 
Petitioners  claimed  that  the  Court's  1985 
order  had  not  authorized  OSHA  to 
embark  on  further  fact  gathering,  and 
that  OSHA  should  have  made  a 
feasibility  determination  based  upon  the 
1985  rulemaking  record.  Petitioners  also 
argued  that  even  if  further  fact  gathering 
had  been  allowed  by  the  Court's  order, 
OSHA's  pace  was  unduly  slow. 

In  response,  OSHA  noted  that  the 
Court's  1985  order  did  not  specify  that 
OSHA  should  act  on  the  then-existing 
record.  OSHA  believed  that  seeking 
further  evidence  on  feasibility  in  non- 
manufacturing  was  appropriate  in  light 
of  its  statutory  obligation  to  issue  rules 
that  are  well  grounded  in  a  factual 
record.  OSHA  also  asserted  that, 
consistent  with  Supreme  Court 
precedent,  the  Agency  should  be 
permitted  to  exercise  its  discretion  in 
determining  the  appropriate  rulemaking 
procedures  for  complying  with  the 
Court's  remand  order.  Lastly,  the 
Agency  argued  that  its  schedule  to 
complete  the  rulemaking  was 
reasonable  and  did  not  constitute  undue 
delay. 

On  May  29, 1987,  the  Court  issued  a 
decision  holding  that  the  Court's  1985 
remand  order  required  consideration  of 
the  feasibility  of  an  expanded  standard 
without  further  rulemaking.  United 
Steelworkers  of  America,  AFL-CIO- 
CLC\.  Pendergrass.  819  F.2d  1263  (3d 
Cir.  1987).  [See  Ex.  4-20.)  The  Court 
declared  that  adequate  notice  had  been 
provided  to  non-manufacturers  during 
the  original  rulemaking  that  they  might 
be  covered  by  the  HCS,  id.  at  1265-1266, 
1269,  that  the  answers  to  the  remaining 
questions  OSHA  may  have  had 
regarding  feasibility  were  "self-evident" 
or  "readily  ascertainable"  from  the 
original  record,  id.  at  1268-69,  and  that 
further  fact  finding  was  "unnecessary", 
id.  at  1268.  The  Court  ordered  the 
Agency  to  issue,  within  60  days  of  its 
order,  "a  hazard  communication 
standard  applicable  to  all  workers 
covered  by  the  OSHA  Act,  including 
those  which  have  not  been  covered  in 
the  hazard  communication  standard  as 
presently  written,  or  a  statement  of 
reasons  why,  on  the  basis  of  the  present 
administrative  record,  a  hazard 
communication  standard  is  not 
feasible."  Id.  at  1270. 


OSHA  subsequently  re-evaluated  the 
evidence  in  the  record  and  determined 
that  a  modified  final  rule  covering  all 
employers  subject  to  the  Act  (;.e.,  both 
manufacturing  and  nonmanufacturing) 
was  both  necessary  and  feasible.  The 
Agency  therefore  issued  the  final  rule  on 
Hazard  Communication  which  was 
published  in  the  Federal  Register  on 
August  24, 1987. 

The  only  modifications  OSHA  made 
to  the  original  rule  in  the  August 
revision  were  those  that  were  related  to 
expansion  of  the  scope.  If  the  Agency 
had  been  able  to  publish  a  NPRM  at  that 
point,  it  had  planned  to  propose  other 
modifications  based  upon  the  ANPR 
comments  as  well  as  OSHA's 
considerable  experience  in 
implementing  the  original  rule,  and  the 
experiences  of  OSHA-approved  State 
Plan  States  in  implementing  the  HCS  in 
the  non-manufacturing  sector. 
Publication  of  a  final  rule  precluded  any 
actions  other  than  those  specifically 
required  by  the  expansion,  particularly 
since  the  Court  determined  that  the 
record  it  reviewed  (exhibits  collected 
through  November  1983)  was  a  sufficient 
basis  for  the  final  rule.  Thus  evidence 
collected  subsequent  to  that  time  was 
merely  cited  as  additional 
substantiation  for  the  expansion. 

The  revised  final  rule  expanded  the 
scope  of  industries  covered  from  just  the 
manufacturing  sector  to  all  industries 
where  employees  are  exposed  to 
hazardous  chemicals.  As  OSHA  stated 
at  the  time,  the  Agency  has  evidence  to 
indicate  that  there  is  chemical  exposure 
in  every  type  of  industry  and  thus 
employees  in  all  industries  must  have 
protection  under  the  rule.  [See  52  FR 
31858.) 

As  noted  earlier,  although  the 
standard  was  issued  as  a  final  rule, 
OSHA  invited  interested  parties  to 
submit  information,  data  or  evidence 
regarding  the  feasibility  or  practicality 
of  the  provisions  as  written  when 
applied  to  the  non-manufacturing  sector 
as  well  as  any  recommendations  for 
further  modification.  A  60  day  period 
was  established  for  such  comments,  and 
it  ended  on  October  23, 1987.  A  total  of 
136  comments  were  received  (39  of  them 
were  received  after  the  deadline),  and 
entered  into  Docket  H-022D.  A  variety 
of  opinions  were  expressed  in  the 
comments  regarding  a  number  of  issues, 
however,  most  of  the  comments  did  not 
contain  data  or  evidence  concerning 
either  feasibility  or  practicality.  Many  of 
the  comments  were  questions  or 
requests  for  classification  of  the 
provisions. 

OSHA  is  proposing  some 
modifications  it  believes  are  appropriate 
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to  address  concerns  raised  and  clarify 
the  requirements.  The  Agency  is  also 
providing  clariflcation  regarding  other 
issues  in  this  preamble  discussion.  The 
Agency  is,  of  course,  always  prepared  to 
respond  to  any  specific  questions  from 
the  regulated  community  regarding 
compKance.  To  this  end,  OSHA  has 
appointed  a  Hazard  Communication 
Coordinator  in  each  Regional  Office  to 
whom  such  questions  should  be 
directed.  Instructions  to  OSHA's 
compliance  staff  regarding  enforcement 
of  the  HCS  also  include  interpretations 
and  many  employers  have  found  these 
documents  to  be  useful  to  them  in 
complying  with  the  rule.  These 
instructions  are  included  in  the  docket 
as  Ex.  4-24,  and  copies  may  be  obtained 
from  OSHA's  PubHcation  Officer,  (202) 
523-0667.  A  booklet  summarizing  the 
rule's  provisions  is  also  available  and 
may  be  used  by  employers  in  training 
workers  regarding  the  requirements  of 
the  rule  (the  publication  number  is 
OSHA  3084  Revised). 

In  addition  to  the  comments  submitted 
to  OSHA  the  Office  of  Management  and 
Budget  (OMB)  convened  a  public 
meeting  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35)  to  address  the 
information  collection  requirements  of 
the  expanded  rule.  The  transcript  of  the 
OMB  public  meeting  (which  was  held  on 
October  16. 1987)  is  entered  in  the 
docket  as  comment  5-76,  and  other 
relevant  documents  [e.g.,  copies  of 
statements,  etc.)  are  entered  in  Exhibit 
6.  (In  addition,  ^e  transcript  of  an  April 
2. 1987.  public  meeting  on  the 
information  collection  requirements  for 
the  manufacturing  sector  is  Ex.  4-3.)  The 
majority  of  the  participants  in  OKffl's 
October  16  meeting  submitted  written 
comments  to  OSHA  as  well,  so  there  is 
considerable  duplication  in  Exhibit  6  of 
opinions  that  had  already  been 
expressed  by  the  same  parties  in  other 
parts  of  the  rulemaking  record. 

In  a  letter  sent  to  the  Department  of 
Labor  on  October  28, 1987,  and 
subsequently  published  by  OSHA  in  the 
Federal  Kogbter  on  December  4. 1987  (52 
FR  46075)  (Ex.  4-67).  OMB,  under  the 
authority  of  the  Paperwork  Reduction 
Act  (44  U.S.C  3501  et  aeq.).  disapproved 
certain  information  collection 
requirements  in  the  expanded  scope 
rule,  as  of  the  rule's  effective  date  (May 
23. 19etq.  based  upon  the  record  of  the 
October  16  public  meeting  and  the 
previous  meeting  on  April  2, 1987 
regarding  the  information  collection 
requirements  for  the  manufaetiiring 
sector,  as  well  as  OSHA's  preamble  to 
its  August  24  nrie  and  its  justification 
submitted  formally  under  the  Paperwork 
Reduction  Act.  The  October  28  letter 


stated  that  OMB  disapproved:  (1)  The 
requirement  that  material  safety  data 
sheets  be  provided  on  multi-employer 
worksites;  (2)  coverage  of  any  consumer 
product  that  falls  within  the  "consumer 
products"  exemption  included  In  section 
311(e)(3)  of  the  Superfnd  Amendments 
and  Reauthorization  Act  of  1986;  and  (3) 
coverage  of  any  drugs  regulated  by  the 
Food  and  Drug  Administration  in  the 
non-manufacturing  sector.  In  addition. 
OMB  determined  that  OSHA  should 
reopen  the  rulemaking  on  the  HCS  to 
consider  alternatives  to  the  definition  of 
"article"  which  was  included  in  both  the 
original  and  revised  final  rules.  Lastly, 
OMB  conditioned  paperwork  approval 
upon  OSHA's  consulting  with  the  U.S. 
Small  Business  Administration  and  the 
Department  of  Commerce  in  order  to 
develop  a  plan  for  a  Federal 
administrative  effort  that  will  provide 
assistance  to  the  regulated  industries  to 
alleviate  paperwork  burdens  and  costs. 
For  a  complete  description  of  OMB's 
rationale  for  these  determinations,  see 
the  Federal  Register  notice  of  December 
4. 1987  (52  FR  46075).  This  document  will 
only  summarize  the  positions  taken  by 
OMB. 

On  April  13. 1988,  OMB  extended  its 
approval  of  all  information  collection 
requirements  in  the  HCS  through  April 
1991,  except  that  OMB  continued  to 
disapprove  the  three  provisions 
previously  disapproved,  53  FR  15033. 
OMB's  approval  of  the  existing 
definition  of  "artisle"  was  limited  to  the 
clarification  included  in  a  January  14, 
1988,  letter  from  Assistant  Secretary  for 
Occupational  Safety  and  Health  John 
Pendergrass  to  OMB.  which  stated  that 
"absent  evidence  that  releases  of  such 
very  small  quantities  could  present  a 
health  hazard  to  employees,  the  article 
exception  to  the  rule's  requirements 
would  apply."  In  response  to 
commenters  who  requested  that  OMB 
not  extend  approval  to  any  requirements 
in  the  non-manufacturing  sector,  OMB 
also  stated: 

The  concerns  of  these  commenters  are 
largely  based  on  the  possibility  that  the 
standard  and  OMB's  decision  under  the  PRA 
will  change  dramatically  as  a  result  of  the 
rulemaking.  Although  change  is  always 
possible,  any  such  change  would  be  hilly 
considered  during  the  rulemaking  process.  Of 
course,  in  order  for  OMB  to  grant  PRA 
approvals,  any  changes  must  offer  sufficient 
practical  utility  to  justify  any  incremental 
paperwork  burden  they  impose,  including  the 
burden  of  revising  already-developed  written 
programs.  Moreover,  as  stated  above,  we  an 
continuing  Id  disapprove  the  previously- 
disapproved  provisions:  the  rulemaking 
should  of  course  conform  tiw  niie  to  these 
disapprovals. 


In  accordance  with  the  Paperwork 
Reduction  Act  and  the  implementing 
regulations  for  that  Act  (5  CFR 
1320.13(g)  and  1320.14  (f)  and  (g)).  OSHA 
is  reopening  the  rule  on  all  of  the  issues 
raised  by  OMB  in  its  letter  in  order  to 
have  an  opportimity  to  fully  discuss  the 
complete  current  record  on  each  item,  as 
well  as  to  collect  additional  data  from 
the  public.  The  issues  and  alternatives 
for  dealing  with  them  are  described 
further  below.  OSHA  is  also  proposing 
certain  minor  modiiHcations,  described 
below,  and  invites  comment  on  them  as 
well. 

Regarding  OMB's  requirement  that 
OSHA  develop  a  plan  to  assist  the 
regulated  community  with  the 
paperwork  associated  with  the  fiCS,  the 
Agency  is  in  the  process  of  developing 
compliance  assistance  materials.  "These 
include  OSHA  3064,  a  booklet 
explaining  the  provisions  of  the  rule, 
and  a  compliance  kit  designed  to  help 
employers  come  into  compliance.  The 
compliance  kit  will  be  made  available 
through  the  Government  Printing  Office 
within  a  few  months.  A  press  release 
will  provide  information  about  obtaining 
a  copy  at  such  time  as  it  becomes 
available.  For  further  informatioiL 
please  contact  OSHA's  Office  of 
Information  and  Consumer  Affairs.  (202) 
523-8151. 

The  revised  final  rule  has  been 
challenged  in  the  U.S.  Court  of  Appeals 
by  the  Associated  Builders  and 
Contractors.  National  Grain  and  Feed 
Association.  Associated  General 
Contractors  of  Virginia,  Associated 
General  Contractors  of  America,  and 
United  Technologies  Corporation.  A 
number  of  interested  parties  have 
intervened  in  these  cases  as  well.  The 
challenges  are  in  the  preliminary  stages 
of  adjudication  at  this  point,  and 
generally  involve  the  appropriateness  of 
OSHA's  publishing  a  final  rule  in 
response  to  the  Third  Circuit's  order. 

Although  these  cases  were  originally 
consolidated  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit,  they  were  transferred  to  the  U.S. 
Court  of  Appeals  for  the  Third  Circuit  on 
May  20, 198&  The  cases  were 
transferred  to  the  Third  Circuit  because 
the  "revised  [HCS]  was  promulgated  in 
response  to  orders  by  the  Third  Circuit 
*  *  *'  and  petitioners  have  raised  issues 
similar  to  those  already  considered  by 
that  court" 

On  June  24. 1986.  the  Third  Circuit 
granted  a  stay  of  the  standard  as  it 
applies  to  the  construction  industry  (29 
CFR  1926.59)  pending  the  outcome  of  the 
litigation  challenging  the  rule.  The  rule 
is  in  effect  for  all  other  employers  in 
both  the  manufacturing  and 
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nonmanufacturing  sectors.  OSHA 
published  a  notice  in  the  Federal 
Register  on  July  22. 1988  (53  FR  27679)  to 
provide  affected  employers  further 
information  regarding  the  applicability 
of  the  stay  and  enforcement  of  the  rule. 

In  addition  to  these  challenges  of  the 
revised  HCS.  the  United  Steelworkers  of 
America.  AFL-CIO-CLC.  and  Public 
Citizen  have  filed  a  motion  with  the 
Third  Circuit  requesting  the  court  to 
order  that  OSHA  enforce  all  of  the 
revised  HCS  including  the  three 
requirements  OMB  disapproved  under 
authority  of  the  Paperwork  Reduction 
Act.  OSHA  will  continue  to  abide  by  the 
OMB  decision  and  will  not  enforce  the 
disapproved  requirements  unless 
otherwise  ordered  by  the  Court. 

Advisory  Committee  on  Construction 
Safely  and  Health  (ACCSH).  As 
discussed  in  the  preamble  to  the  August 
1987  final  rule  (52  FR  31858-59).  the 
ACCSH  reviewed  a  draft  notice  of 
proposed  rulemaking  to  expand  the 
scope  of  the  HCS  to  construction  on 
lune  23. 1987.  The  ACCSH  went  through 
the  NPRM  line-by-line,  making 
recommendations  to  adapt  it  to  the 
construction  industry,  i.e.,  the  document 
with  the  recommended  changes 
constituted  an  ACCSH  recommended 
standard  for  hazard  communication.  A 
number  of  the  reconunendations  were 
adopted  [e.g.,  the  definition  of 
workplace  was  modified  to  include  job 
sites  or  projects;  the  written  hazard 
communication  program  requirements 
were  amended  to  clearly  state  that  the 
programs  are  to  be  maintained  at  the 
site). 

As  this  NPRM  addresses  issues  that 
affect  construction,  OSHA  transmitted  a 
draft  of  it  to  the  ACCSH  for  review  and 
comment.  In  a  meeting  on  March  30, 
1988,  the  ACCSH  did  not  provide 
specific  recommendations  on  the  NPRM. 
The  ACCSH  reiterated  its  desire  to  have 
a  separate  standard  for  construction, 
and  appointed  a  subcommittee  to  make 
further  recommendations  to  the 
Assistant  Secretary.  However,  the 
ACCSH  also  reaffirmed  that  the 
standard  as  written  should  be 
implemented  as  scheduled  on  May  23, 
1988. 

The  three  primary  issues  in  this  NPRM 
that  affect  construction — the  definition 
of  "article."  the  coverage  of  consumer 
products,  and  the  maintenance  of 
material  safety  data  sheets  on  multi- 
employer worksites — were  all 
previously  considered  by  the  ACCSH  on 
June  23, 1987. 

With  regard  to  the  definition  of 
"article."  the  ACCSH  recommended  that 
the  definition  state  that  vapors,  mists, 
gases,  and  fumes  are  not  to  be 
considered  articles  (Tr  97-8).  As  OSHA 


explained  during  the  meeting,  those 
types  of  materials  do  not  meet  the 
definition  in  any  event,  and  would  not 
be  considered  articles.  Thus  there  is  no 
need  for  that  particular  modification. 
There  were  no  further  comments  on  the 
definition  or  its  application  to  the 
construction  industry  during  that 
meeting. 

The  ACCSH  also  reviewed  OSHA's 
proposed  exemption  for  consumer 
products,  i.e.,  that  consumer  products  be 
exempt  where  the  employer  can 
demonstrate  it  is  used  in  the  workplace 
in  the  same  manner  as  normal  consumer 
use,  and  which  use  results  in  a  duration 
and  frequency  of  exposure  which  is  not 
greater  than  exposures  experienced  by 
consumers.  A  motion  was  initially  made 
to  modify  the  exemption  to  allow 
consumer  products  used  "as  approved 
for  consumer  use.  and  which  will  not 
result  in  any  duration  or  frequency  of 
exposure  which  is  greater  than 
applicable  threshold  limit  values  for  any 
hour  of  use."  Tr.  81.  After  further 
discussion  regarding  the  lack  of  a 
mechanism  for  "approval"  for  consumer 
use  that  would  apply  in  this  situation, 
and  the  lack  of  threshold  limit  values  for 
the  majority  of  chemicals  in  the 
workplace,  the  ACCSH  voted  to  approve 
an  amended  exemption  which  reads 
"where  the  employer  can  demonstrate  it 
is  used  in  the  workplace  in  the  same 
manner  as  recommended  for  consumer 
use,  and  which  will  not  result  in  any 
duration  and  frequency  of  exposure, 
which  is  greater  than  exposures 
experienced  by  consumers."  Tr.  90. 

The  ACCSH  also  reviewed  the 
requirement  for  maintenance  of  material 
safety  data  sheets  on  multi-employer 
worksites,  and  did  not  object  to  such  a 
provision  or  indicate  that  it  would  be 
infeasible  or  unnecessary  to  have  such  a 
requirement.  In  fact,  the  committee 
further  recommended  that  it  be  made 
explicit  that  written  programs  be 
maintained  at  the  worksite,  a 
recommendation  that  OSHA  adopted. 

II.  Sununary  and  Explanation  of  the 
Issues  and  the  Provisions  of  the  Notice 
of  Proposed  Rulemaking 

The  regulatory  text  presented  in  this 
document  only  addresses  the  proposed 
modifications,  rather  than  reprinting  the 
entire  standard  and  incorporating  the 
proposed  changes.  Since  the  HCS  is 
lengthy  and  complicated.  OSHA 
believes  that  this  will  make  it  easier  for 
interested  parties  to  identify  the 
proposed  modifications  and  provide 
appropriate  comment.  When  the  final 
rule  is  promulgated,  OSHA  will  reprint 
the  entire  text  including  the  modified 
provisions. 


The  discussion  which  follows  is  also 
limited  primarily  to  the  proposed 
changes  and  related  issues.  It  does  not 
provide  a  complete  summary  and 
explanation  of  all  of  the  provisions  of 
the  rule — for  such  information  interested 
parties  should  refer  to  the  preambles  of 
the  original  (48  FR  53334-40)  and  revised 
(52  FR  3186a-«7)  final  rules.  There  are 
also  discussions  of  alternatives  to  the 
proposed  modifications  which  have 
been  suggested  to  OSHA.  OSHA  is 
inviting  comment  on  these  as  well  as  the 
regulatory  text  itself.  While  the  purpose 
of  this  rulemaking  is  principally  to 
resolve  the  issues  presented  by  the 
proposed  and  alternative  provisions. 
OSHA  is  also  interested  in  receiving 
comment  on  other  issues  that  may  be 
related  to  the  proposal.  In  order  to  assist 
OSHA  in  its  development  of  the  final 
HCS  in  the  nonmanufacturing  sector, 
comment  will  also  be  accepted  and 
considered  concerning  the  entire  rule's 
application  to  the  nonmanufacturing 
sector. 

As  most  interested  parties  are  aware, 
the  rulemaking  record  on  this  standard 
is  quite  extensive,  and  all  of  the  material 
submitted  to  date  will  be  considered  in 
development  of  the  new  final  rule.  It  is 
therefore  not  necessary,  or  desirable,  to 
repeat  comments  previously  provided 
unless  there  is  new  data,  evidence  or 
other  information  available  concerning 
the  arguments  made. 

In  reopening  the  record.  OSHA 
recognizes  that  it  is  not  operating  "on  a 
clean  slate."  In  developing  the  existing 
standard.  OSHA  had  the  benefit  of  an 
extensive  evidentiary  record.  In 
addition,  the  Agency's  experience 
gained  under  the  original  standard,  as 
well  as  under  State  standards,  some  of 
which  already  applied  to  the 
nonmanufacturing  sector,  further 
supported  OSHA's  current  standard.  As 
explained  in  detail  below,  OSHA 
continues  to  believe  that  the  record 
substantially  justified  the  Agency's 
regulatory  choices,  and  the  information 
presented  to  OSHA  after  the  standard 
was  issued  has.  by  and  large,  not 
convinced  OSHA  that  significant 
changes  are  warranted  to  comply  with 
the  OSH  Act. 

In  this  rulemaking.  OSHA  is  seeking 
additional  information  on  whether  these 
regulatory  choices  also  meet  the  criteria 
of  the  Paperwork  Reduction  Act.  If 
information  collected  in  the  course  of 
this  rulemaking  responds  to  the 
concerns  taised  by  OMB  on  these  issues 
in  its  October  28. 1987,  letter,  OSHA  will 
request  that  OMB  reconsider  its 
paperwork  decision  on  these  issues. 
OSHA  will  also  consider  requesting 
paperwork  approval  for  other  options 
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substantially  supported  by  the  record, 
as  well  as  conforming  the  final  rule  to 
OMB's  paperwork  decisions. 

OMB  has  published  implementing 
regulations  at  5  CFR  1320.4(b)  which 
state  that,  to  obtain  OMB  approval  of  a 
collection  of  information,  an  agency 
shall  demonstrate  tha,tjt  has  taken 
every  reasonable  step  to  ensure  that: 

(1)  The  collection  of  information  is  the 
least  burdensome  for  the  proper 
performance  of  the  agency's  functions  to 
comply  with  legal  requirements  and 
achieve  program  objectives; 

(2)  The  collection  of  information  is  not 
duplicative  of  information  otherwise 
accessible  to  the  agency;  and, 

(3)  The  collection  of  information  has 
practical  utility.  Commenters  to  the 
record  should  focus  on  these  criteria  in 
this  rulemaking. 

OSHA  will  fully  comply  with  the 
Paperwork  Reduction  Act,  which 
prohibits  agencies  from  "conducting  or 
sponsoring"  a  collection  of  information 
without  OMB  approval.  Hence,  the 
provisions  disapproved  by  OMB  v. ill  be 
neither  effective  nor  enforceable  until 
OSHA  completes  this  rulemaking. 

It  should  be  noted,  however,  that 
OSHA  retains  "almost  unlimited 
discretion  to  devise  means  to  achieve 
the  Congressionally  mandated  goal." 
United  Steelworkers  of  America  v. 
Marshall.  647  F.2d  1189. 1230  (D.C.  Cir. 
1980),  cert,  denied.  453  U.S.  913  (1961). 
Accord,  Building  and  Construction 
Trades  Dept..  ALF-CIO  v.  Brock.  838 
F.2d  1258. 1271  (D.C.  Cir.  1988).  The 
expectations  of  the  manufacturing 
sector,  which  has  been  subject  to  the 
HCS  since  1985,  are  settled,  as  are  those 
of  the  nonmanufacturing  sector,  which 
has  been  preparing  to  comply  with  the 
present  standard  since  August  1987,  and 
with  the  paperwork  requirements  as 
approved  by  OMB  since  October  1987. 
Therefore,  OSHA  does  not  expect  the 
standard  to  further  change  significantly 
unless  the  Agency  is  presented  with 
substantial  evidence  that  a  regulatory 
modification  is  clearly  necessary,  either 
because  the  present  standard  is 
demonstrably  infeasible  in  a  specific 
respect,  or  because  the  proposed 
alternative  would  significantly  increase 
the  standard's  intended  safety  and 
health  benefit  or  significantly  improve 
its  cost-effectiveness.  Employers  rtust 
plan  accordingly  to  fulfill  their 
compliance  obligations  under  the 
standard  as  it  is  currently  approved  and 
should  not  anticipate  undue  delay  in  its 
enforcement. 

Comments  submitted  should  clearly 
identify  the  provisions  being  addressed, 
the  rationale  for  the  position  taken,  and 
data  or  evidence  in  support  of  that 
rationale. 


The  discussion  which  follows  is 
organized  by  paragraph  of  the  standard 
for  ease  of  reference.  It  is  suggested  that 
comments  submitted  be  presented  in  the 
same  fashion. 

Scope  and  Application 

Scope  of  industries  covered.  As 
OSHA  described  in  the  preamble  to  the 
revised  final  rule  (52  FR  31855-59), 
expansion  of  the  protections  afforded  by 
the  HCS  to  all  nonmanufacturing 
industries  is  supported  by  the 
rulemaking  record.  Evidence  collected 
by  OSHA  indicates  that  there  is 
chemical  exposure  occurring  in  every 
type  of  industry  covered  (although  every 
employee  may  not  be  exposed).  The 
Agency's  position  is  that  all  such 
employees  are  entitled  to  information 
regarding  the  chemical  hazards  they  are 
exposed  to  in  the  workplace,  and  that  a 
uniform  Federal  hazard  communication 
standard  is  the  best  method  to  ensure 
that  information  is  provided.  This 
position  is  consistent  with  the  mandate 
of  the  Act  (protecting  all  employees  to 
the  extent  feasible),  as  well  as  with  the 
Court's  decision  upon  review  of  the  rule. 

Despite  this  explicit  determination  by 
OSHA.  as  well  as  by  the  Third  Circuit, 
there  were  a  number  of  comments 
submitted  which  suggested  that  certain 
industrial  sectors  should  be  exempted 
from  the  rule,  or  only  covered  by  limited 
provisions. 

For  example,  the  National 
Cosmetology  Association,  Inc.  (Ex.  5-54) 
submitted  comments  reiterating  the 
position  it  had  submitted  in  response  to 
the  ANPR  that  all  small  businesses 
should  be  exempt  from  the 
requirements,  and  that  in  particular, 
small  cosmetology  salons  should  be 
exempted.  The  argument  presented  was 
that  cosmetologists  are  highly  trained 
professionals  and  that  cosmetics  are 
safe  because  they  are  regulated  by  the 
Food  and  Drug  Administration  (FDA). 

While  cosmetologists  and  other  such 
skilled  workers  are  trained  to  execute 
their  professional  duties,  it  is  not  clear 
that  they  receive  any  training  regarding 
the  safe  use  of  chemicals.  To  the  extent 
that  they  do  receive  such  training,  the 
individual  employer's  duty  to  train  will 
be  minimized.  Existence  of  prior  training 
is  certainly  not  a  valid  rationale  for  not 
promulgating  a  requirement  for  training 
for  any  particular  group  of  workers. 
Furthermore,  the  contention  that 
products  used  in  cosmetology  salons  are 
safe  due  to  regulation  by  the  FDA  is  also 
not  supported  by  the  record.  The  FDA 
regulates  products  primarily  for  the 
protection  of  consumers,  not  for  the 
protection  of  professionals  who  are 
generally  exposed  more  frequently  and 
to  greater  levels  of  the  hazardous 


chemicals  involved.  For  further 
discussion  of  the  need  for  hazard 
communication  in  such  facilities  see 
Exs.  2-49  and  4-50. 

With  regard  to  the  exemption  of  small 
businesses  in  general,  OSHA  does  not 
consider  it  to  be  appropriate  to 
determine  the  extent  of  protection 
afforded  an  employee  by  the  size  of 
business  he/she  is  employed  in. 
Although  the  Agency  does  have 
enforcement  policies  that  take  into 
consideration  the  size  of  the  business, 
as  well  as  free  consultation  services  that 
are  primarily  intended  for  small 
employers  without  on-staff  safety  and 
health  capability  [see  Exs.  4-38  and  4- 
39).  such  small  businesses  must  still 
comply  with  regulations  and  ensure  that 
their  employees  are  protected  to  the 
same  extent  as  employees  of  larger 
businesses. 

Other  employer  representatives 
indicated  that  the  degree  of  risk  in  their 
particular  industry  warranted  either  an 
exemption  or  limited  coverage.  [See, 
e.g..  Ex.  5-5,  eating  and  drinking  places; 
Ex.  5-19,  educational  institutions;  and 
Ex.  5-44,  agriculture.)  The  degree  of 
"risk"  encountered  overall  by 
employees  in  a  given  industry  is  also  not 
a  viable  argument  for  exempting  all  such 
employees  totally  from  coverage  under 
the  HCS.  The  standard  already  includes 
a  number  of  exemptions  and  limitations 
of  coverage  that  are  indirectly  related  to 
the  issue  of  risk,  e.g.,  limited  coverage 
for  employees  who  only  handle 
chemicals  in  sealed  containers.  The 
rationale  for  this  limited  coverage  is 
based  upon  the  limited  potential  for 
exposure  in  these  types  of  work 
operations.  Under  the  HCS.  the  primary 
concern  is  the  risk  of  being  exposed  to 
chemicals  without  knowing  what  the 
hazards  of  those  chemicals  are.  and  thus 
not  being  sure  of  the  proper  handling 
procedures.  The  purpose  of  the  standard 
is  to  convey  those  hazards,  which  are 
intrinsic  properties  of  the  chemicals, 
along  with  the  appropriate  handling 
procedures.  Although  risk  should  be 
addressed  in  training  programs  where 
employers  would  be  discussing  extent  of 
exposure  and  protective  measures  being 
implemented  to  reduce  exposure,  the 
extent  of  risk  involved  is  not  a 
determining  factor  with  regard  to  a 
decision  as  to  whether  or  not  the 
infoimation  must  be  conveyed. 
Employees  have  the  right-to-know  that 
they  are  being  exposed  to  a  potential 
hazard — as  long  as  the  potential  for 
exposure  exists  in  the  work  operation 
and  the  chemical  has  been 
demonstrated  to  be  hazardous,  the  rule 
applies. 


There  were  also  a  number  of 
comments  from  representatives  of  (he 
construction  industry  which  indicated 
that  the  protections  of  (he  rule  are  not 
necessary  in  that  industry  because 
exposures  to  hazardous  chemicals  are 
minimal,  and  therefore  risks  are  low 
(see.  e.g.,  Exs.  5-17.  5-27.  5-56  (Klug  and 
Smith  Company:  "We  do  not  have 
constant  exposures  to  numerous 
hazardous  chemicals  and  because  of   .     » 
this  we  have  a  low  rate  of  occupational 
illnesses  *  *   *.'").  5-86,  and  5-108). 
Conversely,  there  were  other 
construction  representatives  which  were 
concerned  that  the  requirements  would 
be  too  burdensome  because  of  the  large 
number  of  hazardous  chemicals  on  each 
construction  site  (see,  e.g.,  Ex.  5-83 
(American  Subcontractors  Association: 
"In  the  more  chemically  hazardous 
specialty  trades,  such  as  painting, 
roofing  and  insulation  work,  there  could 
indeed  be  hundreds  or  thousands  of 
chemical  substances  and  compounds 
which  would  require  MSDSs  in 
accordance  with  the  provisions  of  the 
expanded  HSC"),  and  Ex.  5-76  (the 
National  Association  of  Home  Builders): 
"I  have  this  vision  of  a  truck  puUin^g  up 
to  the  site  and  behind  it  is  the  trailer 
and  on  the  trailer  is  the  file  cabinet  of 
MSD  sheets."  Other  commenters 
suggested  smaller  numbers:  Ex.  2-108, 
("*   *  *  25  typical  hazardous  substances 
found  on  most  construction 
sites  *  *  *"):  Ex.  2-199  ("*  *  *  [FJirst. 
no  painting  job  will  use  more  than  30  to 
60  coating  materials.  Many  jobs  required 
only  four  to  eight  materials  *  *  *."). 

OSHA  believes  that  it  is  fair  to 
assume  that  the  number  of  chemicals  on 
each  site  will  vary  based  upon  the  type 
and  complexity  of  the  construction 
involved.  However,  in  our  experience, 
the  likelihood  of  there  being  hundreds  or 
thousands  of  chemicals  on  a  particular 
site  is  very  small.  In  conversations  with 
State  Plan  States  which  have  already 
implemented  the  expanded  scope  rule, 
as  well  as  with  construction  contractors 
in  these  states,  our  experiences  have 
been  confirmed. 

In  any  event,  the  number  of  hazardous 
chemicals  on  a  site,  whether  small  or 
large,  is  not  the  determining  factor  in 
terms  of  whether  employees  should  be 
provided  information  regarding  the 
hazards  of  those  chemicals.  (It  should 
also  be  noted  that  very  few  non- 
manufacturing  facilities  would  have  as 
many  chemicals  on-site  as  many 
manufacturing  firms  do.  For  example, 
motor  vehicle  manufacturing  plants 
typically  have  thousands  of  hazardous 
chemical  products  in  each  facility  (see, 
e.g.,  H-022,  Tr.  387a  3691).  Yet  these 
types  c^  employers  were  strong 


supporters  of  the  HCS.  and  in  particular, 
the  MSDS  requirements.  Furthermore, 
many  already  had  programs  to  obtain 
MSDSs  and  make  them  available  to 
exposed  workers.  See,  E.g.,  Tr.  3784.) 
Where  there  are  few  chemicals, 
employers'  duties  wall  be  minimal.  Thus 
it  would  not  be  appropriate  to  exempt 
the  construction  industry  based  upon 
this  rationale.  It  is  interesting  to  note 
that  in  a  Bureau  of  Labor  Statistics' 
survey  of  construction  workers  injured 
on  the  job.  only  23%  indicated  that  they 
had  received  any  training  regarding 
hazardous  chemicals  (Ex.  2-221). 

There  were  other  industry 
representatives  who  suggested  that 
OSHA  has  no  authority  to  regulate  them 
because  their  industries  are  covered 
under  the  requirements  of  other  Federal 
agencies.  For  example,  the  American 
Association  of  Railroads  (Ex-  5-47) 
argued  that  the  Department  of 
Transportation  (DOT)  requirements 
prempt  OSHA  from  regulating  railroad 
employees  with  regard  to  hazard 
communication.  DOTs  applicable 
requirements  would  be  under  the 
Federal  Railroad  Administration  (FRA). 

Under  section  4(bMl]  of  the  Act  29 
U.S.C.  653(b)(1).  Congress  stated  that 
nothing  in  the  Act  would  apply  to 
"working  conditions  of  employees  with 
respect  to  which  other  Federal  agencies 
*  *  *  exercise  statutory  authority  to 
prescribe  or  enforce  standards  or 
regulations  affecting  occupational  safety 
or  health  *  *  *."  The  operative 
language  in  this  provision  is  "exercise 
statutory  authority."  As  a  matter  of 
policy,  these  issues  are  generally  not 
addressed  in  the  regulatory  language  of 
a  standard  but  rather  are  worked  out 
between  the  agencies  involved  if  a 
potential  conflict  or  duplication  of  ei^ort 
arises,  or  are  resolved  in  litigation.  The 
situation  is  not  static  since  the  extent  of 
preemption  would  change  if  the  extent 
of  regulation  changes.  Therefore,  it  is 
not  appropriate  to  delineate  respective 
authorities  on  a  given  issue  in  the  text  of 
a  standard  itself. 

However,  to  assist  employers 
attempting  to  comply  with  the  rules  of 
more  than  one  Agency  in  this  area, 
OSHA  has  decided  to  include  in  this 
preamble  a  discussion  of  jurisdictions  in 
two  industries,  transportation  and 
pesticides.  This  discussion  is  obviously 
not  a  definitive  finding  of  jurisdiction, 
but  merely  restates  the  Agency's 
position  regarding  the  areas  it  believes 
are  regulated  under  the  HCS.  The 
primary  concern  to  OSHA  is  that  the 
protections  afforded  by  hazard 
communication  are  provided  to  all 
employees,  and  if  that  is  being  done 
under  the  regulations  of  another  Federal 


agency,  dien  section  4(b)(1)  of  the  Act 
would  apply  and  OSHA's  standard 
would  not  be  applicable.  If  such 
protection  is  not  being  provided  to  any 
group  of  employees,  then  the  OSHA 
standard  would  apply. 

In  the  railroad  industry,  OSHA 
standards  would  generally  apply  to 
those  employee  hazards  which  are  not 
related  to  the  operation  of  railroads.  The 
FRA's  program  for  occupational  safety 
and  health  of  employees  addresses  three 
major  fields  of  railroad  operations:  (1) 
Tracks,  road  beds,  and  associated 
structures,  e.g.,  bridges  and  signals:  (2) 
equipment,  e.g.,  rolling  equipment  and 
safety  appliances  such  as  brakes  and 
coupling  devices:  and.  (3)  human  factors. 
e.g.,  hours  of  services. 

The  American  Trucking  Association 
(Ex.  5-82)  recommended  that  a 
Memorandum  of  Understanding  be 
adopted  by  OSHA  and  DOT  to  clarify 
coverage.  This  is  an  option  that  may  be 
pursued  at  a  later  date.  The  Bureau  of 
Motor  Carrier  Safety  (BMCS)  of  DOT 
exercises  statutory  authority  for  the 
operation  of  commercial  motor  vehicles 
engaged  in  interstate  or  foreign 
commerce.  BCMS  occupational  safety 
and  health  programs  include  equipment 
safety,  noise  abatement  transport  of 
hazardous  materials  over  the  nation's 
highways,  and  operators'  hours  of 
service.  OSHA  retains  statutory 
authority  for  those  working  conditions 
not  covered  by  BMCS  requirements. 

Another  area  of  potential  conflict 
raised  in  the  comments  (see,  eg.,  Exs.  5- 
6.  5-44.  5-50.  and  5-66),  involves 
employees  exposed  to  pesticides. 
Commenters  maintain  that  OSHA 
cannot  cover  pesticide  exposures 
outside  the  maaofacturing  sector  as 
these  are  regulated  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136  et  seq.) 
administered  by  the  Environmental 
Protection  Agency  (EPA).  EPA  requires 
pesticides  to  be  labeled,  approves  the 
specific  label  language,  and  requires  the 
pesticides  to  be  applied  in  accordance 
with  the  labeling  instructions. 

As  OSHA  sees  the  situation,  there  are 
jurisdictional  questions  regarding  three 
groups  of  woricers  exposed  to  pesticides. 
First,  there  are  applicators  of  restricted 
use  pesticides.  TTiese  woricers  are 
certified  and  receive  training  regarding 
proper  application.  It  appears  to  OSHA 
that  for  these  workers.  EPA  has  clearly 
exercised  statutory  authority  for 
protecting  them  in  the  area  of  hazard 
communication. 

The  second  group  of  workers  are 
those  applying  non-restricted  use 
pesticides.  For  these  workers,  protection 
required  that  they  read  and  act  on  the 
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labels  approved  by  EPA.  There  is  some 
evidence  to  indicate  this  may  not  occur 
(Ex.  4-32),  and  that  additional 
information  sources  are  required  to 
ensure  appropriate  protection.  It 
certainly  can  be  argued  that  material 
safety  data  sheets  and  training  would 
provide  more  complete,  effective 
information  transmittal.  However,  the 
issue  of  whether  EPA's  promulgation  of 
a  label  requirement  for  a  non-restricted 
use  pesticide  might  prohibit  OSHA  from 
requiring  the  other  provisions  of  the 
HCS — MSOSs  and  training — to  be 
applied  to  employees  using  these 
hazardous  chemicals  is  a  difficult  one. 
and  OSHA  invites  comments  and 
arguments  to  assist  the  Agency. 

The  third  group  in  question  are  those 
workers  who  are  incidentally  exposed 
downstream  to  the  pesticide  residues 
after  application,  e.g..  farmworkers, 
grain  elevator  workers,  and  workers  in 
furniture  manfuacturing  facilities 
handling  preserved  wood.  In  these 
situations,  the  workers  are  often  located 
at  a  different  site  from  where  the 
application  took  place,  and  do  not  have 
access  to  label  information  at  all.  It 
appears  that  these  workers  clearly  come 
under  OSHA's  jurisdiction  and  hazard 
communication  would  apply. 

OSHA  will,  however,  continue  to  have 
discussions  with  the  other  Agencies 
involved  to  more  clearly  delineate  the 
scope  of  the  respective  regulatory 
requirements  in  these  areas. 

Representatives  of  the  agriculture 
industry  (Exs.  5-6.  5-50)  were  also 
concerned  that  the  revised  final  rule  did 
not  mention  the  Congressional 
appropriations  rider  under  which  OSHA 
is  prohitibed  from  promulgating  or 
enforcing  standards  on  farms  with  10  or 
fewer  employees  unless  the  farm  has  a 
temporary  labor  camp.  As  long  as  this 
rider  appears  in  OSHA's  appropriations 
bill,  the  protections  of  the  HCS  will  not 
apply  on  those  farms.  However,  farms 
with  11  or  more  employees,  as  well  as 
those  with  temporary  labor  camps,  are 
covered  by  the  rule. 

Labeling  exemptions.  The  original 
HCS  included  a  number  of  exemptions 
from  the  requirements  for  labels  on 
shipped  containefs  for  those  hazardous 
chemic^&  that  are  already  labeled  in 
accordance  with  the  requirements  of 
anotheqFederal  agency.  In  the  revised 
final  rulie,  OSHA  added  an  exemption 
for  medical  and  veterinary  devices   • 
labeled  in  accordance  with  the 
requirements  of  the  Food  and  Drug 
Administration.  Medical  and  veterinary 
devices  had  been  inadvertently  omitted 
from  the  exemptions  in  the  original  rule 
(52  FR  31862). 

The  Department  of  Agriculture  (Ex.  5- 
28)  and  the  Animal  Health  Institute  (Ex. 


5-37)  have  requested  that  a  specific 
exemption  be  included  for  labeling  of 
veterinary  biological  products  as  well. 
Although  these  materials  are  considered 
to  be  drugs,  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FDCA).  21  U.S.C.  392(b) 
"defers"  regulation  of  some  veterinary 
biologies  to  the  Department  of 
Agriculture  when  the  biologies  are 
subject  to  the  Virus-Serum-Toxin  Act  of 
1913,  21  U.S.C.  151-58. 

To  the  extent  that  the  hazards  of  these 
materials  are  biological  hazards,  the 
HCS  would  not  apply  in  any  event. 
However,  there  are  apparently  some 
chemicals  used  in  the  materials  that 
would  potentially  be  covered  by  the 
HCS  (in  particular,  formaldehyde). 
OSHA  is  adding  an  exemption  for 
labeling  of  these  items  when  they  are 
subject  to  the  labeling  requirements  of 
either  the  Food  and  Drug  Administration 
or  the  Department  of  Agriculture.  It 
should  be  noted,  however,  that  this 
exemption  is  just  for  labeling,  and  to  the 
extent  chemical  hazards  are  present  in 
these  materials,  the  other  provisions  of 
the  HCS  would  apply  in  terms  of 
employee  protection. 

Articles.  The  NPRM  published  in 
March  of  1982  did  not  include  an 
exemption  for  articles.  Since  the  rule's 
provisions  were  only  intended  to  apply 
to  those  substances  to  which  employees 
are  potentially  exposed — and 
substances  inextricably  bound  in  a 
manufactured  item  do  not  present  a 
potential  for  exposure — OSHA  did  not 
believe  that  an  article  exemption  was 
necessary.  However,  the  Agency  did 
receive  a  few  comments  from  affected 
manufacturers  that  requested  such  an 
exemption  (see  H-022  Exs.  19-47, 19-73, 
l»-76. 19-166. 19-209.  and  19-220).  For 
example,  the  Standard  Oil  Company 
(Ex.  1»^7)  stated:  "Consideration 
should  be  given  to  the  possibility  of 
exempting  hazardous  substances 
contained  in  articles,  such  as  electrolyte 
in  a  battery.  One  might  conclude  that 
these  are  not  'chemicals  present  in  the 
workplace  in  such  manner  that 
employees  may  be  exposed  under 
normal  conditions  of  use.'  However,  a 
definitive  statement  in  the  regulations 
would  be  preferable."  Similafljr,  ths     ' 
National  Association  of  Manufacttfrers 
(Ex.  19-209)  suggested  that  the  definition 
of  containers  to  be  labeled  not  include 
"articles  posing  no  unreasonable  risk"  in 
the  workplace:  "For  example,  brass 
billets  in  a  storage  box  need  no  labels. 
However,  when  the  billet  is  melted  and 
may  fume,  the  operating  instructions  to 
the  employee  should  include  this 
hazard. "  And  INCO  Limited  (Ex.  1»- 
166):  "The  definition  of  'chemical'  should 
therefore  exclude  manufactured  items 
such  as  metals,  alloys,  ceramics,  plastic. 


cloth,  etc.  These  materials  generally 
exist  in  such  a  state  that  they  may  be 
handled  and  transported  without 
creating  hazards  not  readily  recognized 
by  all  *  *  *."  It  was  also  suggested  that 
OSHA  might  look  to  the  definition  of 
article  used  by  EPA  under  the  Toxic 
Substances  Control  Act.  15  U.S.C.  2601. 
when  crafting  an  appropriate  exemption 
(Ex.  19-73).  Otherwise,  no  specific 
definitions  were  suggested  by 
commenters. 

Although  inclusion  of  an  exemption 
for  "articles"  was  certainly  not  a  major 
issue  for  the  manufacturers  of  such 
items  during  the  rulemaking.  OSHA 
decided  that  the  addition  would  serve  to 
clarify  the  rule's  Intent.  Therefore  an 
article  exemption  was  included  in  both 
the  original  and  revised  final  rules.  The 
HCS  does  not  apply  to  articles  in  any 
respect.  The  definition  of  "article"  is  "a 
manufacturer  item:  (i)  Which  is  formed 
to  a  specific  shape  or  design  during 
manufacture:  (ii)  which  has  end  use 
function{s)  dependent  in  whole  or  in 
part  upon  its  shape  or  design  during  end 
use;  and  (iii)  which  does  not  release,  or 
otherwise  result  in  exposure  to,  a 
hazardous  chemical  under  normal 
conditions  of  use."  "The  purpose  of  this 
exemption  is  to  ensure  that  items  which 
may  contain  hazardous  chemicals,  but 
in  such  a  manner  that  employees  won't 
be  exposed  to  them,  not  be  included  in 
the  hazard  communication  programs." 
48  FR  53293. 

OSHA's  article  definition  was  based, 
to  a  large  extent,  on  the  "article" 
definition  used  by  the  Environmental 
Protection  Agency  (EPA)  under  the 
Toxic  Substances  Control  Act  (TSCA): 

"Article  "  means  a  manufactured  item  (1) 
which  is  formed  to  a  specific  shape  or  design 
during  manufacture,  (2)  which  has  end  use 
function(s)  dependent  in  whole  or  in  part 
upon  its  shape  or  design  during  end  use,  and 
(3)  which  has  either  no  change  of  chemical 
composition  during  its  end  use  or  only  those 
changes  of  composition  which  have  no 
commercial  purpose  separate  from  that  of  the 
article,  and  that  result  from  a  chemical 
reaction  that  occurs  upon  end  use  of  other 
chemical  gutMtances,  mixtures,  or  articles: 
except  that  fluids  and  particles  arc  not 
considered  artictes  regardless  of  fthape  or 
design. 

See  40  CFR  704.3.  . 

The  first  two  parts  of  OSHA's  article 
definition  are  identical  to  EPA's 
definition.  However,  OSHA  was 
concerned  that  the  third  part  of  EPA's 
definition  was  too  broad,  and  if 
adopted,  would  exempt  manufactured 
items  which  result  in  exposure  of 
workers  to  hazardous  chemicals  during 
their  use  in  the  workplace.  An  example 
of  this  potential  deficiency  in  coverage 
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was  described  during  the  rulemaking 
using  formaldehyde  emissions  Trom 
fabrics  handled  in  garment 
manufacturing  facilities — downstream 
employees  are  exposed  to  formaldehyde 
although  the  fabric  would  probably  be 
considered  an  article  under  EPA's  TSCA 
regulations.  48  FR  53293.  OSHA 
modified  EPA's  definition  to  ensure  that 
manufactured  items  that  release,  or 
otherwise  expose  workers  to  hazardous 
chemicals  during  normal  conditions  of 
their  use  in  the  workplace,  are  covered 
by  the  HCS.  This  modification  was 
necessary  to  adapt  the  defmition  to 
address  the  concerns  in  the  workplace, 
which  are  different  than  EPA's  purpose 
under  TSCA.  In  particular,  as  OSHA 
described  in  the  preamble  to  the  revised 
final  rule  (52  FR  31865).  it  is  important  in 
terms  of  workplace  protection  to 
emphasize  the  total  exemption  generally 
applies  to  items  which  are  at  the  point 
of  "end"  use.  Normal  conditions  of 
"use"  in  the  workplace  might  involve 
exposures  prior  to  the  ultimate  use  of 
the  product.  The  article  exemption  was 
specifically  drafted  in  the  manner 
promulgated  to  ensure  that  employers 
and  employees  have  information  to 
protect  workers  involved  in  these 
intermediate  workplace  uses.  "Use" 
under  the  deHnitions  of  the  rule  means 
to  package,  handle,  react,  or  transfer. 
Certainly  an  employee  installing  an  item 
in  such  a  way  that  an  exposure  results 
would  be  "handling"  the  item  and  thus 
entitled  to  information  under  the  rule. 
"Use"  of  the  item  in  terms  of  the 
exemption  must  be  specifically  related 
to  the  workplace  exposure  of 
employees,  not  the  intended  purpose  of 
the  item  once  it  is  in  place.  It  makes  a 
considerable  difference  in  work 
practices  and  protective  measures  when, 
for  example,  an  employer  knows  that 
the  tiles  his  employees  are  sanding  all 
day  when  installing  them  contain  lead 
that  is  becoming  airborne  as  a  result  of 
that  operation  rather  than  just, 
generating  nuisance  dust.  Once  the  tie  is 
installed,  it  is  an  article  because  there  is 
no  exposure. 

These  intermediate  '.'uses"  of  an 
article  are  often  of  concern  in  the 
construction  industry.  The  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH)  reviewed  the  definiton 
of  "article"  at  a  meeting  on  June  23,  1987 
(Ex.  4-6):  "We  beheve  that 
fundamentally  the  definition  is  pretty 
good,  with  one  possible  exception.  And  1 
would  move  that  in  the  first  line  of  the  . 
definition  following  the  word  "fluid" 
that  we  add  the  words  vapor,  mist,  gas, 
fume  *  *  *."  This  molion  was  accepted 
by  the  Committee.  OSHA  agrees  that 
vapors,  mists,  gases,  and  fumes  are  not 


"articles,"  but  believes  that  it  is  quite 
clear  than  they  are  not  covered  under 
the  current  definition  so  this 
modification  is  not  being  made. 

For  practicality  and  feasibility 
reasons.  OSHA  has  determined  that 
repair  of  manufactured  items  at  some 
point  after  installation  is  generally  not 
considered  to  be  a  "normal  condition  of 
use."  Although  employees  involved  in 
these  types  of  operations  would 
certainly  benefit  from  specific 
information  regarding  the  materials  they 
are  dealing  with  (as  in  the  example  of 
the  tiles  containing  lead  which  was  just 
described).  OSHA  recognizes  that  the 
time  lapse  between  installation  and 
possible  repair  is  such  that  it  is  not 
reasonable  to  assume  that  written 
information  can  be  maintained  and 
made  available  on  that  possibility.  .52  FR 
31865.  Employers  involved  in  such 
activities  must  provide  the  best 
information  available  to  them.  Since 
repair  may  involve  installation  of  a 
replacement  part,  having  information  for 
installation  will  somewhat  alleviate  the 
problem  of  not  having  substance- 
specific  information  for  articles  being 
repaired. 

During  implementation  of  the  original 
rule,  OSHA  received  a  number  of 
questions  regarding  the  application  of 
the  article  definition  and  exemption, 
particularly  with  regard  to  metal  casting. 
The  responses  to  these  questions  were 
generally  quite  clear  in  terms  of 
determining  whether  an  item  was 
covered  or  not.  In  its  instructions  to 
compliance  officers  regarding 
enforcement  of  the  rule.  OSHA  provided 
the  following  guidance  (Ex.  4-24): 

*  *  *  The  key  to  the  definition  of  "article," 
and  thus  the  exemption,  is  the  term  "under 
normal  conditions  of  use."  For  example,  an 
Item  may  meet  the  definition  of  "article,"  but 
produces  a  hazardous  byproduct  if  burned.  If 
bumng  is  not  considered  as  part  of  its  normal 
conditions  of  use.  the  Item  would  be  an 
"article"  under  the  standard,  and  thus 
exempted.  The  following  items  are  examples 
of  articles:  Stainless  steel  fable:  Vinyl 
upholstery:  Tires.  The  followip.R  items  are 
examples  of  products  which  would  NOT  be 
considered  "articles"  under  the  standard,  and 
would  thus  not  be  exempted  from  the 
requirements:  Metal  ingots  that  will  be 
melted  under  normal  conditions  of  use. 
Fabric  treated  with  formaldehyde  where 
downstream  garment  manufacturing 
employees,  will  be  exposed  when  making 
clothing.  Switches  with  mercurj'  in  them 
when  a  certain  percentage  break  under  ■ 
normal -conditions  of  use. 

It  should  be  noted  that  the  only  information 
that  has  to  be  reported  in  these  situations  is 
that  which  concerns  the  hazard  of  the 
release.  The  hazardous- chemicals  which  ere 
still  bound  in  the  article  woujd  s<ill-be 
exempted  under  the  "article"  exemption. 


These  examples  were  based  upon  actual 
questions  OSHA  had  received  from 
interested  parties.  Despite  the  fact  that 
the  responses  to  these  questions  were 
generally  clear.  OSHA  determined  that 
it  would  be  helpful  to  ensure  that  all 
interested  parties  were  familiar  with  the 
definition  and  exemption  and  clearly 
understood  them.  Therefore,  OSHA 
decided  to  raise  the  issue  for  comment 
when  the  ANPR  was  published  in  1985. 

The  vast  majority  of  the  comments 
received  dealt  with  metal  castings.  A 
number  of  these  simply  stated  that 
metal  castings  should  always  be 
considered  articles,  do  not  result  in 
hazardous  exposures  (or  if  they  do 
everyone  already  knows  what  the 
hazards  are),  and  should  not  be  covered. 
(See.  e.g.  Exs.  2-2,  2-16,  2-20.  2-25.  2-32, 
2-50,  2-65,  2-170.  2-209.  and  2-215.) 
These  comments  were  specific  to  the 
metal  castings  industry,  and  did  not 
address  the  definition  of  article  per  se 
except  to  state  that  it  should  explicitly 
eliminate  coverage  of  metal  castings. 

OSHA  believes  that  many  castings,  if 
not  most,  would  be  articles  and  thus 
exempted  from  the  rule  [e.g.,  manhole 
covers;  frying  pans;  wrought  iron  gates). 
However,  when  a  metal  casting  is  not  in 
finished  form,  and  is  being  re-worked  by 
a  downstream  employer  in  such  a  way 
that  a  hazardous  chemical  is  released,  it 
is  not  an  exempted  "article."  If  the  re- 
working is  done  in  such  a  way  that  no 
hazardous  chemicals  are  released,  it  is 
an  article.  Under  the  hazard 
determination  requirements  of  the  rule, 
the  firm  producing  the  casting  must 
determine  its  normal  conditions  of  use 
downstream,  and  whether  it  is 
exempted  as  an  article.  This 
requirement  applies  to  manufacturers  of 
all  types  of  products,  and  metal  casting 
producers  are  not  excepted  from  this 
approach. 

For  those  commenters  who  specified  a 
tye  of  casting  which  they  contend  is  an 
article,  e.g..  iron  (Exs.  2-3,  2-6,  2-24.  2- 
27.  2-17.  2-74,  and  2-136)  and  aluminum 
(Ex.  2-29)).  the  decision  in  the  first 
instance  is  the  manufacturer's.  OSHA 
has  made  no  across-the-board 
determination  that  iron  or  aluminum 
castings  are  or  are  not  articles.  If,  during 
an  inspection,  OSHA  finds  such  castings 
in  a  work  situation  where  hazardous 
chemicals  are  being  released  from  the 
casting  under  normal  conditons  of  use. 
we  will  expect  the  manufacturer  of  the 
casting  to  have  provided  chemical 
hazard  information  to  the  downstream 
employer.  This  also  applies  to  other 
types  of  products  which  commenters    « 
suggested  should  be  specifically 
exempted  as  articles,  e.g.,  textiles  (Exs. 
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2-40  and  2-103):  nibber-like  polymer 
(Ex.  2-18h  and  scrap  metal  (Ex.  2-107). 

In  response  to  OSHA's  request  for 
comments  or  for  suggestions  to  modify 
or  darily  the  definition  of  article,  a 
number  of  commenters  responded  that 
the  definition  is  workable  as  It  is.  and 
allows  employers  to  apply  logic  and 
reason  in  their  determinations  (Exs.  2- 
59.  2-79.  2-96,  2-101.  2-112.  2-154,  and  2- 
187). 

For  example.  Daniel  Construction 
Company  (Ex.  2-59),  a  construction  firm 
which  voluntariiy  implemented  hazard 
communication  in  its  facilities  prior  to 
prohiulgation  of  the  OSHA  rule,  stated 
the  following: 

We  have  no  probiem  witti  the  curreiit 
deflnitiaii  and  exempHoa.  It  allows  for  reason 
and  logic  to  be  applied  to  the  work  situation. 
Any  Biofc  detailed  definition  and  exemption 
would  cause  nuve  problems.  A  common 
material  that  we  often  work  willi.  galvanized 
steel,  illustrates  how  well  the  definition  and 
exemption  work.  When  sawed,  drilled,  bent 
or  bolted  together,  there  are  only  mechanical 
hazards  involved;  when  heated  to  high 
temperaturea.  cat  with  a  torch,  or  welded 
upon,  inhalation  of  the  resulting  fume  causes 
the  toxic  response  called  fume  fever.  It  would 
be  extremely  difficalt  to  write  a  more  specific 
definition  and  exchwion  that  wonld  cover  the 
work  with  galvanized  steel  and  wonld  then 
be  applicat>ie  to  a  significant  number  of  other 
situationa.  We  reoomnend  tliat  you  leave  the 
definition  and  exclusion  as  it  is. 

Daniel  Construction's  comment  is  an 
excellent  example  of  the  application  of 
the  artide  definition  and  exemption,  and 
the  need  for  such  a  delineation  of  use  in 
determining  the  need  for  information 
about  the  prodoct 

The  State  of  New  Mexica  an  OSHA- 
approved  State  Plan  State  which  used 
the  defmition  of  "artide"  in  its  State 
rule,  stated  that  "(tihe  current  definition 
of  'artide'  is  sufBcient  and  does  provide 
enough  infonaatioa  to  determine  what 
should  be  defined  as  an  'artide.'  "  Ex.  2- 
79.  It  should  be  noted  that  all  of  the 
State  Plan  States,  aa  well  aa  the  non- 
State  Plan  SUtes  with  their  own  h^t-to- 
know  laws,  have  adopted  an  identical  or 
comparable  definition  for  "artide"  as 
the  one  in  the  OSHA  standard,  so  it  is, 
and  has  been  for  some  years,  the 
criterion  used  nationally  for  determining 
what  manufactured  items  are  exempted 
from  right-to-know  requirements.  The 
current  OSHA  defmition  is  also  being 
used  internationally  as  the  Canadian 
government  which  is  in  the  process  of 
implementing  and  system  to 
communicate  information  about 
hazardous  materials  in  the  workplace, 
has  also  adopted  it  (Ex.  4-72). 

In  addition,  the  Environmental 
Protection  Agency  (EPA)  recently 
promulgated  a  final  rule  entitled  "Toxic 
Chemical  Release  Reporting; 


Cooununity  Rig^t-to-Know"  which  also 
incorporates  the  OSHA  artide 
definition.  EPA  had  originally  proposed 
to  use  the  TSCA  definition.  However, 
based  on  information  submitted  to  the 
rulemaking  record.  EPA  determined  in 
the  fmal  rule  that  it  was  "more 
appropriate"  to  use  the  OSHA  definition 
since  it  related  more  spedfically  to  the 
issue  of  chemical  releases.  "The  TSCA 
article  definition  is  worded  primarily  to 
distinguish  'chemical  substances'  and 
'mixtures'  from  those  manufactured 
items  that  contain  chemical  substances 
and  mixtures.  The  OSHA  HCS  defmition 
was  adapted  from  the  TSCA  regulatory 
definition,  for  the  purpose  of  exempting 
certain  items  from  the  MSDS 
preparation  requirements;  the 
supposition  being  that  the  item's  normal 
end  use  would  not  release  or  cause 
exposure  to  a  'hazardous  chemical'  in 
the  article."  53  FR  4507. 

Furthermore.  Aluminum  Company  of 
America  (Ex  2-96),  a  manufacturer 
which  would  be  applying  the  definition 
to  its  products,  indicated:  "Alcoa  does 
not  favor  further  darification  of  the 
article  definition.  As  currently  stated, 
the  definition  provides  suffident 
flexibility  to  enable  manufacturers  to 
determine  its  apphcability  in  a  given 
circumstance.  We  beheve  such 
flexibility  for  manufacturers  is  critical  to 
maintain  and,  therefore,  recommend 
that  the  artide  definition  not  be 
modified."  Similarly,  Kaiser  Aluminum, 
another  laannfodiRer  involved  in 
application  of  the  definition,  conchided 
(Ex.  2-187):  "We  believe  the  current 
definition  of  'artide'  is  adequate  as 
written.  It  provides  the  flexibility  we 
believe  is  needed  to  determine  whether 
certain  aluminum  products  are  covered 
by  the  definition.  We  do  not  believe  a 
'cut  and  dried'  definition  to  be  workable. 
Certainly  consideration  of  foreseeable 
fmiher  processing  as  well  as  the 
products'  chemical  and  physical 
properties  should  determine 
applicablMty  of  the  Standard  in  a  given 
circumstance." 

Another  manufacturing 
representative,  the  Manufactured 
Housing  Institute,  similarly  endorsed  the 
existing  definition  (Ex.  2-101): 

MHI  does  not  believe  that  the 

exemption  has  resulted  in  confusioiL 
MHI  feeb  that  the  exemption  is 
appropriate  and  should  be  continued." 

A  comment  from  the  Amalgamated 
Clothing  and  Textile  Workers  Union 
(ACTWU)  (Ex.  2-154A),  discussed  the 
types  of  additional  protection  afforded 
workers  in  garment  manufacturing 
facilities  as  a  result  of  the  article 
defmition  as  promulgated: 

ACTWU  has  experienced  positive 
employee  responses  to  the  HCS.  Employees 


of  downstream  gannest  manvfacturerB 
directly  benefit  from  the  non-exemption 
requirement  under  the  "articles"  provision. 
Workers  are  alerted  to  the  hazards 
associated  with  the  off-gassing  of  hazardous 
chemicals  from  fabrics. 

A  recent  survey  conducted  at  a  uniform 
manufacturing  plant  revealed  that  some 
employees  are  experiencing  symptoms 
associated  with  formaldehyde  expoetire. 
Their  exposure  is  formaldehyde  off-gassing 
from  fabric  treated  with  permanent  press 
resins.  Caution  lalwls  supplied  by  fabric 
manufacturers  alerted  these  workers  to  the 
possible  cause  of  their  health  effects  *   *   *. 

The  ACTWU  conduded  that  the 
"artide"  definition  as  written,  provides 
"a  imique  metms  through  which  workers 
are  alerted  to  the  hazards  associated 
with  certain  end-uae  products  and  an 
irreplaceable  mechanism  of  requesting 
additional  information." 

There  were  several  comments  which 
suggested  that  the  definition  needed  to 
be  clarified,  bat  no  spedfic  problems 
were  indicated  and  no  suggestions  were 
made  (Exs.  2-34. 2-52,  2-56,  2-83.  and  2- 
93).  There  was  also  a  series  of 
comments  which  either  suggested 
adopting  the  entire  EPA  definition,  or 
provided  an  alternative  to  the  definition 
[see.  e.g^  Exs.  2-84,  2-103,  2-104.  2-106, 
2-124,  2-140.  2-142,  2-145,  2-147,  2-188. 
2-20a  and  2-211).  As  stated  above. 
OSHA  believes  the  EPA  article 
definition  is  inappropriate  for  the  HCS 
because  it  would  exempt  from  the  rule 
manufactured  items  that  contain 
hazardoiM  cfaemicala  and  release  them 
in  such  a  way  aa  to  expose  workers 
under  normal  conditions  of  use. 
Furthermore,  EPA's  purpose  in 
exempting  these  items  because  of  their 
commerdal  status  is  quite  different  than 
OSHA's  purpose  to  provide  information 
to  exposed  workers,  and  thus  a  different 
approach  is  necessary. 

All  of  these  alternative  suggestions 
were  in  comments  submitted  and 
coordinated  by  representatives  of 
formaldehyde-related  industries,  such  as 
producers  of  textiles  and  wood  products 
which  contain  formaldehyde  resins. 
These  same  comments  were  submitted 
to  the  formaldehyde  docket,  and  were 
considered  in  the  formulation  of  the 
final  rule  on  formaldehyde.  See  52  FR 
46166.  Since  formaldehyde  is  a  specific, 
unique  hazardous  chemical  used  in 
manufactured  articles,  i.e.,  a  gas  which 
is  released  from  solid  products,  and  is 
fairly  ubiquitous  in  both  its  uses  and  its 
presence  in  the  environment,  OSHA 
believes  it  is  appropriate  to  deal  with 
the  problems  raised  on  a  substance- 
spedfic  basis,  rather  than  modifying  a 
generic  rule  to  address  one  situation. 

One  alternative  that  was  suggested  by 
these  coordinated  conmients 
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recommended  modifying  the  third  part 
of  the  definition  to  exclude 
manufactured  items  which  are  formed 
into  a  specific  shape  or  design  for  a 
particular  end-use  function  and  which 
"consist!    ]  of  substances  which  have 
been  thermoset,  chemically  reacted,.;or 
bound  by  molecular  forces,  or  a 
combination  of  these  or  similar 
chemical/physical  factors."  [See,  e.g., 
Ex.2-84.) 

OSHA  does  not  find  that  this 
alternative  provides  sufficient  protection 
to  employees  since  it  does  not  result  in 
information  being  provided  if  a 
hazardous  chemical  is  released  despite 
the  bonding,  etc.  described.  The  process 
used  to  produce  the  material  is 
irrelevant  to  hazard  communication — 
the  only  concern  is  what  employees  are 
being  exposed  to  in  the  workplace. 

Another  alternative  suggested  by  the 
formaldehyde  industry  commenters  is 
the  OSHA  exempt  de  minimis  releases 
so  that  a  manufactured  itsm  which 
releases  "small"  amounts  of  a 
hazardous  chemical  during  normal 
conditions  of  use  is  still  considered  an 
article  and  not  covered  by  the  HCS.  In 
particular,  the  following  has  been 
suggested  [e.g.,  Ex.  2-84): 

An  amount  shall  be  considered  de  minimis 
if  (a)  the  concentration  of  the  hazardous 
chemical  in  the  article  is  less  than  1%  by 
weight,  or  0.1%  if  the  chemical  is  a 
carcinogen;  or  (b)  the  manufacturer  has 
reason  to  believe  that  release  of  the  chemical 
from  the  article  under  expected  conditions  of 
use  will  not  exceed  an  established  OSHA 
PEL  or  ACGIH  TLV. 

This  alternative  also  does  not  provide 
sufficient  protection  for  employees,  and 
does  not  address  the  true  issue  of 
concern — the  exposure  of  employees. 
The  weight  or  volume  of  a  gas  present  in 
a  solid  material  is  totally  unrelated  to 
what  is  released — in  the  situation  of  the 
formaldehyde-contaminated  products 
(which  are  the  only  examples  provided 
in  the  record  to  substantiate  a  "need" 
for  a  de  minimis  exemption  in  the 
definition),  the  gas  is  100%  of  the  release 
even  though  the  relative  weight  or 
volume  would  be  far  less  than  the 
percentages  indicated.  In  fact,  OSHA 
does  not  consider  the  exposures 
resulting  from  some  of  the  products  of 
concern  to  the  formaldehyde  industry, 
and  which  would  be  exempted  if  their 
recommendations  are  adopted,  to  be  de 
minimis  in  the  sense  that  they  are 
exposures  that  result  in  no  hazard  to 
employees  and  are  thus  insignificant. 
Hazard  determinations  are  to  be 
performed  under  the  rule  on  those 
chemicals  to  which  employees  are 
actually  or  potentially  exposed.  In  the 
case  of  solid  items,  this  means  that  the 
hazard  determination  must  be  done  only 


on  the  release,  not  on  those  materials 
still  bound  in  the  article.  The  hazard 
determination  provisions,  including  the 
percentage  cut-off,  would  apply  to  the 
released  material  while  the  bound 
materials  in  the  solid  remain  totally 
exempted.  Chromium,  for  example,  is  a 
hazardous  chemical,  but  the  fact  that  it 
is  present  in  concentrations  of  greater 
than  1%  of  the  weight  of  a  solid  metal 
item,  such  as  a  bolt,  which  does  not 
change  in  form  or  release  chromium  into 
the  workplace  air  is  irrelevant  to  the 
employees'  protection,  and  therefore 
need  not  be  considerd  in  an  evaluation 
of  the  hazards. 

Determination  of  the  point  at  which  a 
gas  in  a  solid  becomes  hazardous  under 
the  rule  is  unlike  liquid  or  gas  mixtures 
where  OSHA  has  used  a  percentage  cut- 
off (paragraph  (d)(5)).  Commenters  have 
used  the  existence  of  this  cut-off  for 
liquid  or  gas  mixtures  to  support  the 
claim  that  a  similar  approach  should  be 
used  for  articles.  Although  the 
percentages  are  not  ideal,  it  is  a 
reasonable  conclusion  that  in  a  liquid 
mixture  the  amount  of  material  released 
in  generally  related  to  the  amount  of 
that  material  in  the  mixture.  Differences 
in  vapor  pressures  will  have  some  effect 
on  that,  but  the  general  rule  does  apply. 
Furthermore,  OSHA  has  adopted  a 
provision  that  will  protect  employees  in 
the  situations  where  the  percentage  cut- 
off will  not  be  protective  enough,  and 
stated  that  if  the  employer  has 
information  to  indicate  that  the  material 
will  present  a  health  hazard  to 
employees  when  present  in  smaller 
concentrations,  or  could  exceed  an 
established  exposure  limit,  it  is  still 
covered  regardless  of  the  fact  that  the 
amount  of  material  present  in  the 
mixture  is  small.  It  should  also  be  noted 
that  where  there  is  a  hazardous 
chemical  present  in  a  liquid  mixture 
which  presents  no  potential  for 
exposure,  i.e.,  it  is  chemically  bound  in 
such  a  way  that  it  will  not  be  released, 
the  presence  of  that  chemical  does  not 
have  to  be  indicated  and  it  is  not 
considered  in  the  hazard  determination 
process.  For  example,  if  silica  is  present 
in  a  liquid  mixture  which  remains  a 
liquid,  and  the  silica  cannot  become 
airborne  under  normal  conditions  of  use 
or  in  a  foreseeable  emergency,  the 
percentage  of  it  in  the  mixture  is 
irrelevant  and  it  is  not  considered  in  the 
hazard  evaluation.  In  other  words,  there 
is  not  potential  for  exposure,  therefore  it 
is  not  subject  to  the  rule. 

Similarly,  a  solid  item  may  contain 
large  concentrations  of  a  hazardous 
chemical,  but  the  chemicals  arc  bound 
in  such  a  manner  that  employees  will 
not  be  exposed  to  them  when  they  are 
being  used  (e.^.,  lead  nuts  and  bolts). 


The  percentage  of  these  materials  in  the 
solid  is  irrelevant  to  employee  exposure 
and  thus  not  to  be  considered  in  the 
hazard  determination  process,  just  as 
the  silica  in  the  liquid  mixture  described 
above  is  not  to  be  considered.  Other 
manufactured  items  may  contain  only 
small  amounts  of  hazardous  chemicals 
by  weight  in  the  product  as  a  whole,  yet 
clearly  pose  potential  hazards  to 
employees  because  these  chemicals  are 
released  into  the  workplace  under 
normal  conditions  of  use  [e.g.,  the 
formaldehyde-treated  fabric  described 
previously)  and  employees  are  exposed. 

Furthermore,  requiring  information 
disclosure  solely  in  situations  where  the 
released  chemical  might  exceed  an 
OSHA  PEL  or  ACGIH  TLV  is  not 
consistent  with  the  purpose  of  the  rule. 
"The  purpose  of  hazard  communication 
is  to  ensure  the  disclosure  of 
information  about  the  possible  hazards 
of  chemicals  in  the  workplace  before  the 
worker  is  exposed  to  them,  and  thus  is 
at  risk  of  experiencing  adverse  health 
effects."  49  FR  53296.  Providing  chemical 
hazard  information  only  if  established 
air  contaminant  limits  might  be 
exceeded  would  clearly  conflict  with 
this  purpose.  Also,  exposure  limits  have 
been  established  for  only  a  limited 
number  of  hazardous  chemicals  and 
would  not  address  the  vast  majority  of 
hazardous  chemicals  encountered  in  the 
workplace.  Moreover,  since  the  HCS 
defines  employee  exposure  as  including 
ingestion,  skin  contact  and  absorption, 
in  addition  to  inhalation,  the  air 
contaminant  limits  might  be  unrelated  to 
the  total  exposure  experienced  by 
workers  to  the  chemical  released  from 
the  product.  If  a  hazardous  chemical  is 
released  from  an  item,  employees  should 
be  informed. 

However,  the  Agency  does  recognize 
the  practical  considerations  in  applying 
the  definition  is  some  situations  [e.g., 
whether  molecular  level  releases  are 
covered).  In  the  preamble  to  the  revised 
final  rule,  the  Agency  explicitly 
reiterated  its  position  on  this  issue  (52 
FR  31865): 

Releases  of  very  small  quantities  of 
chemicals  are  not  considered  to  be  covered 
by  the  rule.  So  if  a  few  molecules  or  a  trace 
amount  are  released,  the  item  is  still  an 
article  and  therefore  exempted  *  *   '. 

In  practice,  application  of  the  definition 
in  these  situations  has  not  been  a 
problem.  OSHA  believes  that  potential 
coverage  of  these  very  small  releases 
have  been  raised  as  a  theoretical 
problem,  rather  than  an  actual  problem 
of  application.  Examples  of  items  which 
may  release  very  small  quantities  of 
materials,  but  which  the  Agency 
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considers  to  be  exempted,  have  been 
provided  in  both  the  compliance 
directive  for  the  rale  (Ex.  4-24).  and  the 
revised  final  role  discussion  on  articles 
(52  FR  31865).  Tkese  would  include  such 
itetns  as  pens  or  pencils;  emissions  from 
tires  when  in  use;  vinyl  upholstery: 
emissions  from  newly  varnished 
furniture;  and  adhesive  tapes.  It  should 
be  noted  that  these  very  small  releases 
are  far  below  the  types  of  releases  that 
would  be  exempted  if  the  percentage 
cut-off  de  minimis  approach  is  taken. 
Although  these  nearly  imperceptible 
releases  are  cited  as  reasons  for  having 
a  de  minimis  cut-off,  these  types  of 
releases  have  always  clearly  not  been 
covered  by  the  rule.  The  proponents  of 
the  specific  cut-off  for  de  minimis 
releases  are,  in  fact  attempting  to 
exempt  other  products  which  are  clearly 
covered  by  the  rule,  and  are  intended  to 
be  covered  due  to  the  type  of  exposure 
and  harard  involved. 

Coaments  repeating  the  arguments 
regarding  the  de  minimis  issue  were 
again  submitted  by  the  formaldehyde- 
related  industries  in  the  comments 
subnutted  in  response  to  the  final  rule 
(see  Exs.  5-1. 5-99,  and  5-101).  as  well 
as  in  comments  submitted  to  OMB  (Ex. 
6).  No  new  arguments  were  presented. 
Several  other  oommenters  supported  use 
of  the  EPA  TSCA  definition  (Exs.  5-72, 
5-64. 5-93.  and  5-94)  or  the  need  for  a  de 
minimis  exemption  (Exs.  5-83,  5-89,  5- 
86,  and  5-107).  but  had  no  substantive 
discussions  regarding  the  current 
definition  or  difficulty  in  andying  it 
Furthermore,  these  comments  were  from 
representatives  of  the  non- 
manu£acturing  sector  which  are  not  in 
industries  involved  in  hazard  evaluation 
and  thus  do  not  have  to  apply  the 
definition.  The  only  possible  impact  on 
them  is  that  they  will  potentially  receive 
infonnation  about  more  prodncts  which 
they  use  dian  they  will  if  the  definition 
is  changed. 

OSHA  concludes  that,  first  of  all,  the 
definitkMi  of  artid*"  and  application  of 
the  exemption  U  an  issue  in  the 
manufacturing  sector  where  sudi  items 
are  produced,  not  in  non-manufacturing. 
The  deciaiMw  resarding  the  application 
of  the  rule  to  such  iteois  has  tdready  had 
to  be  made  by  the  manufactoring  sector, 
and  infaauUion  en  non-exempted 
materials  is  aknad^  being  provided  to 
other  manufacturars,  and  non- 
manufiacturers  in  those  States  which 
have  aheady  extended  the  rale.  For  non- 
raannhcturers.  the  difference  in  the 
definition  only  affects  them  in  terms  of 
what  infimnation  they  receive  about  the 
items  thay  use  in  their  workplaces. 
Secondly,  the  rohanaking  record  does 
not  indicate  diare  is  a  pervasive 


problem  with  the  definition  as  written, 
and  in  fact,  as  discussed  previously,  a 
number  of  commenters  specifically 
supported  the  definitioiL  (If 
manufacturers  in  general  have  a 
significant  problem  ivith  ^  article 
definition,  it  would  have  been  expected 
to  be  a  major  issue  at  the  April  2, 1987 
OMB  public  meeting  on  the  information 
collection  requirements  of  the  rule 
affecting  manufacturing  (Ex.  4-3). 
However,  the  "need"  for  a  de  minimis 
exception  in  the  article  definition  was 
only  raised  during  that  meeting  by  The 
Formaldehyde  Institute.)  Those 
commenters  who  didn't  support  the 
definition  were  generally  objecting  to 
their  products  being  covered,  not  to  the 
definition  perse.  In  fact,  it  is  interesting 
to  note  that  although  the  formaldehyde- 
related  industries  nqieatedly  ur^  that 
OSHA  adopt  a  de  minimis  exemption 
for  its  products,  when  the  Agency  took 
such  action  representatives  of  the 
industries  filed  a  petition  for  an 
administrative  stay  of  the  hazard 
comnumication  provisions  of  the 
formaldehyde  rule  (Ex.  4-66): 

Petitionera  seek  to  stay  a  single 
requirement  of  tiie  formaldehyde  standard:  a 
cancer  label  is  apparently  required  for 
fbnnaldehyds  gas,  siixtures,  and  sokitions 
composed  of  greater  than  ai%  fonnaldehyda, 
and  matecials  "capable  of  releaciag  into  the 
air  under  any  noniul  conditions  of  use  at 
concentratioBa  reaching  or  exceeding  ai 
ppm."  This  requirement  is.  on  the  one  hand, 
unnecessary  for  worker  protection  and.  on 
the  other  hand,  devastating  to  the  business  of 
varioua  industries  wltich  manufacture  and 
•ell  products  emitting  minimal  amounts  of 
formaldehyde. 

Thus  the  request  for  a  d!e  minimis 
exception  was  apparently  not  merely  to 
clarify  the  requirements— the  ultimate 
aim  was  to  exempt  specific  tjrpes  of 
products  from  coverage  that  would 
otherwise  be  covered  under  the  current 
rule,  as  well  as  the  formaldehyde 
standard,  even  though  they  pose  a 
potential  hazard  to  workers. 

OSHA  further  concludes  that  there  is 
no  appropriate,  protective,  generic  de 
minimis  exemption  that  has  been 
suggested  for  the  HCS.  The  only 
commenters  that  repeatedly  suggested  a 
de  minimis  approaiih  were  those 
involved  in  fonnaldehyde  industries. 
The  final  formaldehyde  standard 
includes  a  de  minimis  exemption  for 
such  products,  and  thus  the  Agency  has 
addressed  the  specific  concerns  in  a 
substance-specific  standard  based  on 
the  rulemaking  record  developed  for 
formaldehyde.  OSHA  believes  that  it  is 
more  appropriate  todeal  widi  the  issues 
involving  fnrnialdehyde  exposures  in  the 
substance-specific  standard. 


On  February  2. 1988.  OMB 
disapproved  die  ioforaMtioa  collection 
requirements  of  the  formaldehyde 
standard  for  any  labeling  and  MSOS 
requirements  that  "go  beyond  those 
already  approved  in  the  Hazard 
Communication  Standard  (HCS)."  Ex.  4- 
101.  In  OSHA's  view,  there  are  no 
labeling  or  MSOS  requirements  in  the 
formalddiyde  staiulard  that  go  beyond 
those  in  the  HCS. 

Chemical  manufacturers,  importers, 
and  distributors  have  been  required  to 
provide  labels  and  material  safety  data 
sheets  for  formaldehyde  and 
formaldehyde-containing  products  since 
the  HCS  became  effective  on  November 
25, 1985.  To  be  considered  in  compliance 
with  the  HCS.  an  adequately  prepared 
label  and  MSOS  would  have  had  to 
include  all  of  the  information  currently 
specified  in  the  formaldehyde  standard 
imder  its  specific  hazard  communication 
requirements. 

The  formaldehyde  standard  is  less 
stringent  than  the  HCS  insofar  as  there 
is  a  specific  cut-off  of  0.1  ppm  to 
determine  whether  or  not  an  item  would 
be  considered  an  article  imder  that  rule. 
Fewer  formaldehyde-containing 
products  would  be  subject  to  the  hazard 
commimication  requirements  under  the 
fonnaldehyde  standard  than  would  be 
subject  to  the  HCS  itself.  Thus  the 
estabhshment  of  the  specific  cut-off  wa» 
de-regulatory.  OSHA  will  be 
resubmitting  the  labeling  and  MSDS 
requirements  of  the  formaldehyde 
standard  to  OMB  for  farther  review  in 
the  near  future.  Until  furtiier  notice. 
OSHA  will  be  enforcing  die  HCS 
labeling  and  MSDS  requirements  for 
formaldehyde  and  formaldehyde- 
containing  products.  Chemical 
manufacturers,  importers,  and 
distributors  may  use  the  applicable 
provisions  in  the  formaldehyde  standard 
as  additional  guidance  for  determining 
what  constitutes  an  appropriate  hazard 
warning.  Furthermore,  OSHA's 
enforcement  policy  will  use  the  ai  ppm 
cut-off  for  determining  when  a  health 
hazard  is  present,  rather  than  the  lower 
threshold  (/.e.,  very  small  quantities) 
used  under  the  HCS. 

The  Agency  has  decided  to  propose 
modifications  to  the  ardcle  definition  in 
several  respects  to  accommodate 
legitimate  concerns  about  the  rule's 
application.  First  consistent  with  EPA's 
approach,  Oaids  and  particles  have  been 
specificaUy  excluded  from  being 
considered  articles.  This  is  not  a  change 
in  interpretation,  but  has  merely  been 
added  to  clarily  coverage.  Secondly,  the 
definition  specifically  exempts  ^reletatses 
of  very  small  quantities  [eg.,  minute  or 
trace  amounts)  of  hazardous  chemicals 
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as  long  as  they  do  not  pose  a  health  risk 
to  employees.  A  reference  to  the  hazard 
determination  provisions  of  paragraph 
(d)  has  also  been  added  to  help  clarify 
that  a  hazard  determination,  including 
the  mixture  percentage  cut-offs,  is  to  be 
done  on  the  released  material,  not  on 
those  materials  still  bound  in  solid  form. 

Therefore,  if  there  is  evidence  that 
under  normal  conditions  of  use  a  single 
chemical,  determined  to  be  hazardous 
under  paragraph  (d),  is  released  from  a 
manufactured  item,  the  HCS  provisions 
would  apply  for  that  released  chemical 
unless  the  release  was  of  minute  or 
trace  quantities  and  did  not  pose  a 
health  risk  to  employees.  If  a  mixture  of 
chemicals  is  released  in  minute  or  trace 
quantities,  it  would  not  be  covered 
unless  it  posed  a  health  risk  to 
employees.  If  it  is  released  in  more  than 
such  quantities,  then  the  mixture  rule  in 
paragraph  (d)(5)  would  apply. 

Thus,  if  a  hazardous  chemical 
component  of  the  released  chemical 
mixture  comprises  less  than  1%  (or  if  a 
carcinogen,  less  than  0.1%),  and  there  is 
no  evidence  that  this  hazardous 
chemical  component  could  exceed  an 
established  OSHA  permissible  exposure 
limit  or  American  Conference  of 
Governmental  Industrial  Hygienists' 
Threshold  Limit  Value,  or  could  present 
a  physical  hazard  or  health  risk  to 
employees  in  the  concentrations 
released,  the  employer  need  not  comply 
with  the  HCS  information  transmittal 
requirements  for  this  truly  minute 
release  of  hazardous  chemical.  The  rule 
requires  compliance  with  the  HCS  when 
workers  are  exposed  to  hazardous 
chemicals  known  to  be  released  from 
manufactured  items  under  normal 
conditions  of  use,  but  clarifies  by 
reference  to  paragraph  (d)  that  the 
percentage  cut-offs  in  the  current  rule's 
mixture  provisions  exempt  employers 
from  the  HCS  where  there  are  very 
small  quantities  of  hazardous  chemicals 
released  from  these  items  and  which  do 
not  pose  a  health  risk  to  employees. 

Other  alternatives  have  been 
considered  by  OSHA  but  rejected  for 
various  reasons.  For  example, 
establishing  a  percentage  of  the 
permissible  exposure  limit  (PEL)  as  a 
cut-off  has  been  discussed.  The 
problems  foreseen  for  this  approach 
include,  foremost,  the  lack  of  PELs  for 
many  substances,  and  additionally,  the 
difTiculty  in  accurately  predicting 
specific  exposures  downstream  [i.e.,  a 
percentage  of  the  PEL  being  exceeded), 
and  the  difficulty  in  standardizing 
methods  of  measuring  such  releases  (an 
issue  that  has  also  been  raised  in  the 
petition  for  administrative  stay  of  the 
formaldehyde  rule,  Ex.  4-68).  Although 


OSHA  has  set  specific  coverage  cut-offs 
in  a  number  of  particular  standards 
requiring  chemical  manufacturers  to 
estimate  downstream  exposures,  these 
cut-offs  were  based  on  administrative 
records  developed  specifically  for  these 
regulated  chemicals.  OSHA  believes  it  is 
inappropriate  to  set  a  single  exposure 
cut-off  for  the  hundreds  of  thousands  of 
chemical  products  covered  by  the  HCS. 

Determining  coverage  by  the  level  of 
detectability  for  each  released  material 
has  also  been  suggested.  Since  the  limits 
of  detectability  vary  by  chemical,  this 
does  not  appear  to  be  a  viable  approach. 
Furthermore,  sometimes  the  method  of 
detection  for  a  chemical  is  so  refined 
that  this  would  result  in  more  items 
being  considered  to  be  covered  under 
the  rule  than  under  the  current 
approach.  OSHA  invites  comment  on 
these  suggestions  and  the  proposed 
modifications  to  the  definition  and 
exemption,  as  well  as  soliciting  other 
approaches  for  dealing  with  or  clarifying 
the  issue. 

OMB  Determination  on  Articles. 
According  to  the  letter  prepared  by 
OMB  regarding  the  information 
collection  requirements  of  the  rule  (Ex. 
4-67),  the  r^fprd  examined  by  OMB  in 
making  its  determination  "supports  the 
need  for  an  article  exemption"  but  "does 
not  support  the  existing  definition  of 
'article,'  particulcu-ly  with  regard  to  the 
lack  of  a  de  minimis  exemption  and  the 
agency's  interpretation  of  "normal 
conditions  of  use'."  OMB  further 
concludes  that  "the  evidence  is 
convincing  that  the  current  definition  of 
'article'  would  indeed  result  in  the 
inclusion  of  many  items  that  present 
trivial  risks,  and  that  OSHA's  preamble 
discussion  of  the  issue  is  insufficient  to 
exclude  those  items."  An  approach  that 
OMB  would  consider  to  be  more 
consistent  with  the  Paperwork 
Reduction  Act  "would  exclude  de 
minimis  expKisures  expressly,  and  define 
such  exposures  in  the  same  terms  used 
in  the  exclusion  for  trace  components  of 
mixtures." 

OMB  also  believes  that  "the  record 
suggests  that  the  detailed  substance- 
specific  information  provided  on  the 
MSDS  can  be  useful  in  a  controlled 
work  environment,  such  as  a 
manufacturing  faciHty,  in  which  the 
employer  knows  what  hazards  are 
present  and  where.  Detailed  substance- 
specific  information  does  not  however. 
seem  to  offer  much  practical  benefit  in 
uncontrolled  environments,  such  as  that 
faced  on  a  construction  site  or  by  a 
repairman,  where  the  employer  knows 
generally  but  not  specifically  what 
hazards  the  employee  will  face,  or 
when,  or  where.  In  uncontrolled 


situations,  generic  hazard  training  seems 
much  more  relevant  to  protecting 
workers  from  the  array  of  hazards  they 
may  face  and  the  materials  handling 
decisions  that  they  must  make 
throughout  the  workday." 

OMB  uses  this  argument  to  object  to 
OSHA's  determination  that  the 
exemption  for  an  article  is  based  upon 
its  ultimate  use.  and  it  is  not  exempted  if 
it  releases  material  while  workers  are 
using  it  in  the  course  of  their 
employment  in  operations  such  as 
installation.  "Outside  the  manufacturing 
sector,  there  is  likely  to  be  litde 
practical  utility  to  a  requirement  that 
MSDSs  and  labels  accompany  solid 
objects  that  would  be  'articles'  under 
normal  conditions  of  use." 

OMB  therefore  required  OSHA  '1o 
consider,  at  least,  alternatives  to  the 
definition  of  'article,'  including  a  de 
minimis  exemption  and  clarification  of 
the  concept  of  'normal  conditions  of 
use."  and  shall  cooform  the 
requirements  on  the  manufacturing 
sector  with  the  requirements  on  the  non- 
manufacturing  sector  in  light  of  this 
decision." 

OSHA  has  reconsidered  the 
definition,  as  descrit>ed  above,  and  is 
proposing  a  modification  consistent  with 
existing  interpretations  of  the  rule  and 
adequate  protection  of  workers. 
Comment  on  the  OMB  determination  is 
invited  as  well  as  comments  on  the 
discussion  above  and  the  proposed 
modifications. 

Food,  drugs,  cosmetics,  and  alcoholic 
beverages,  in  the  revised  final  rale, 
OSHA  included  an  exemption  for  food, 
drugs,  cosmetics,  or  alcoholic  beverages 
in  a  retail  establidmient  which  are 
packaged  for  sale  to  consumers 
(paragraph  (b)(6Mv)).  This  exemption 
recognized  that  even  where  these 
chemicals  are  hazardous  chemicals  (and 
many  are  not.  particulariy  in  the  area  of 
food  items),  they  present  little  or  no 
hazard  to  employees  when  they  are  in 
final  packaged  form  for  sale  to 
consumers.  This  exemption  effiectively 
limited  coverage  of  many  retail 
establishments  which  only  have 
hazardous  chemicals  in  this  form,  i.e., 
packaged  for  sale  to  consumers.  But  it 
did  not  exempt  these  products  when 
they  are  being  used  in  a  retail 
establishment  and  thus  exposing 
employees — such  as  beauty  products 
be'ng  used  in  a  salon. 

OSHA  has  received  comments  and 
questions  about  the  application  of  this 
exemption  from  both  businesses 
distributing  to  retail  food  establishments 
(see,  Ex.  5-07)  and  the  retail 
establishments  themselves  (see,  Ex.  S- 
5).  As  stated  in  the  preamble  to  the 
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revised  final  rule,  if  a  product  is 
exempted  downstream,  a  distributor  has 
no  responsibility  for  providing  a  MSDS 
on  that  product  to  the  retail  distributor. 
"In  addition,  since  these  products  are 
exempted,  employers  which  package 
them  for  retail  sale  would  not  have  to 
furnish  material  safety  data  sheets  to 
distributors  receiving  the  products."  52 
FR  31862. 

OSHA  is  proposing  a  further 
modiHcation  to  this  exemption  which 
both  clarifies  and  extends  it  to  other 
food  and  alcoholic  beverage  products  in 
retail  establishments  which  are  being 
prepared  for  consumption  by  consumers. 
Thus  food  which  is  used  for  cooking 
meals  to  be  sold  to  customers  would  be 
exempt,  as  would  alcoholic  beverages 
which  are  sold  by  the  glass  and  thus 
prepared  for  consumption  rather  than 
"packaged"  for  consumer  use.  Although 
OSHA  believes  that  most  such  products 
in  terms  of  food  items  would  not  be 
hazardous  under  the  rule  in  any  event,  it 
appears  that  some  manufacturers  are 
nevertheless  providing  material  safety 
data  sheets  for  such  items  as  aflatoxin 
in  peanut  butter  used  in  a  restaurant.  To 
ensure  such  interpretations  are  not 
made,  and  that  material  safety  data 
sheets  are  not  unnecessarily  being 
provided  for  such  items,  OSHA  is 
proposing  this  modification  to  the 
exemption  and  inviting  comment  on  the 
proposed  language. 

Consumer  products.  One  of  the 
principles  upon  which  the  HCS  is  built  is 
that  employees  are  entitled  to 
information  regarding  any  chemical 
which  is  hazardous  and  to  which  they 
are  potentially  exposed.  The  type  of  use 
this  product  is  intended  for  is 
irrelevant — the  risk  being  addressed  is 
exposure  to  a  chemical  without  knowing 
what  the  hazards  and  appropriate 
protective  measures  are.  That  being  the 
case,  the  1982  NPRM  contained  no 
exemptions  for  any  "types"  of 
chemicals.  The  exemptions  which  were 
in  the  original  final  rule  were  based 
upon  comments  submitted  to  the 
rulemaking  record  after  that  proposal. 
OSHA  limited  the  exemptions  to 
situations  where  other  regulatory 
programs  adequately  addressed  the 
problems  involved  [e.g.,  labeling 
exemptions  for  those  products  labeled  in 
accordance  with  another  Federal 
agency's  requirements),  or  where  the 
hazards  did  not  result  from  workplace 
exposure. 

In  the  area  of  consumer  products,  the 
original  final  rule  included  an  exemption 
for  additional  labels  on  such  products 
when  they  are  labeled  in  accordance 
with  the  requirements  of  the  Consumer 
Product  Safety  Commission  (CPSC). 


CPSC's  requirements  for  labeling  of 
hazardous  substances  are  for  the 
purpose  of  protecting  consumers  when 
such  products  are  used  in  the  home,  the 
school,  and  recreational  facilities  (15 
U.S.C.  2052(a)(1)).  The  Federal 
Hazardous  Substances  Act,  15  U.S.C 
1261  et  sag.,  and  regulations  issued 
under  that  Act  by  CPSC  are  not 
designed  to  protect  workers.  See 
American  Petroleum  Institute  v.  OSHA, 
581  F.2d  493.  510  (5th  Cir.  1978),  afTd  on 
other  grounds  sub.  nom.  Industrial 
Union  Dep't.  v.  American  Petroleum 
Institute.  448  U.S.  607  (1980). 

Consumer  products  generally  do  not 
include  the  type  of  specific  hazard 
information  OSHA  would  require  on  the 
labels  of  containers  of  hazardous 
chemicals  which  are  shipped.  Although 
some  consideration  is  given  to  chronic 
hazards,  the  basic  emphasis  is  on  acute 
effects.  In  addition,  the  labels  focus  on 
precautionary  statements  and  routes  of 
exposure  rather  than  informing  the  user 
of  the  specific  hazards.  For  example,  a 
label  for  lead  solder  purchased  in  a 
hardware  store  indicates  that  it  is  "fatal 
if  swallowed"  and  "causes  severe 
bums,"  but  gives  no  indication  of  the 
fact  that  lead  causes  not  only  acute  lead 
poisoning  but  also  has  severe  effects  on 
a  number  of  body  systems,  including 
damage  to  blood-forming,  nervous,  and 
reproductive  systems  (see,  OSHA's  lead 
standard,  29  CFR  1910.1025). 
Furthermore,  the  primary  route  of  entry 
for  occupational  exposure  to  lead  would 
normally  be  inhalation — the  consumer 
label  does  not  indicate  that  inhalation  of 
fumes  generated  when  soldering  are  of 
concern.  (Ex.  4-71).  Conversely,  a 
properiy  prepared  MSDS  for  the  same 
material  will  indicate  the  full  range  of 
health  effects,  the  appropriate  protective 
measures,  the  fact  that  there  is  an 
OSHA  standard  for  the  material  with  a 
permissible  exposure  limit,  and  other 
useful  information  for  both  the  employer 
and  the  employee  being  exposed. 

OSHA  nevertheless  decided  to  permit 
the  CPSC  labels  to  suffice  so  as  not  to 
disrupt  the  extensive  labeling  conducted 
in  accordance  with  those  rules.  OSHA 
believed  that  this  could  be  justified  on 
the  basis  that  some  information  is 
provided  on  the  labels  that  would  be 
useful  to  workers,  and  that  the 
requirement  for  MSDSs  would  provide 
what  information  is  necessary  to 
supplement  the  labels.  48  FR  53289.  This 
additional  information  is  critical  to 
ensuring  that  training  can  be  properly 
conducted,  and  that  adequate  protective 
measures  are  used  in  the  workplace. 

OSHA  is  not  preempted  from 
modifying  the  labeling  requirements  for 
those  products  covered  by  CPSC  that 


may  also  be  found  in  the  workplace.  15 
U.S.C.  2060.  Where  products  are  used  in 
both  industry  and  the  home  "there  may 
be  dual,  or  overlapping  jurisdiction 
between  the  Secretary  of  Labor  under 
OSHA  and  the  Commission  under  the 
Consumer  Product  Safety  Act."  W. 
Kimble,  Federal  Consumer  Product 
Safety  Act.  337  (1975).  "Different 
standards  may  *   *   *  be  applied  to 
eliminate  or  reduce  a  hazard  to  the 
consumer  than  are  applied  to  eliminate 
or  reduce  the  same  hazard  as  it 
confronts  the  *  *  *  workman  *  '  '  Id. 
As  the  Fifth  Circuit  of  the  U.S.  Court  of 
Appeals  found  when  considering 
labeling  requirements  for  benzene, 
"(AJlthoiigh  an  existing  requirement  for 
labeling  under  another  act  may  affect 
the  reasonable  necessity  for  an  OSHA 
requirement"  section  4(b)(1)  of  the 
OSHA  Act  does  not  prohibit  OSHA 
from  requiring  containers  of  hazardous 
chemicals  to  bear  the  warning  labels 
authorized  by  section  6(b)(7)  when  the 
CPSC  requires  labels  on  the  same 
products.  API  V.  OSHA.  581  F.2d  at  510. 
Therefore,  OSHA  is  free  to  impose 
requirements  determined  to  be 
necessary  to  protect  employees  from  the 
hazards  of  products  that  may  also  be 
considered  consumer  products  regulated 
under  the  requirements  of  the  CPSC. 

Upon  considering  what  information  is 
necessary  for  the  protection  of  workers 
exosed  to  those  so-called  consumer 
products  in  the  workplace,  OSHA 
decided  that  protection  of  workers 
would  be  served  by  allowing  the  CPSC 
labels  to  suffice,  but  requiring  MSDSs 
and  training  as  for  any  other  hazardous 
chemicals.  There  appears  to  be  some 
misconception  that  by  virtue  of  being 
permitted  to  be  marketed  to  consumers, 
consumer  products  are  inherently  safe 
and  don't  require  any  additional 
information  be  given  to  workers  using 
them.  This  certainly  is  not  the  case. 

The  Consumer  Product  Safety 
Commission  (CPSC),  in  its  National 
Electronic  Injury  Surveillance  System 
(NEISS),  compiles  estimates  of  product- 
associated  injuries  based  on  a 
statistically  significant  sample  of 
incidents  reported  to  institutions  with 
emergency  treatment  department. 
Information  regarding  work-related 
injuries  treated  in  emergency  rooms  has 
subsequently  been  provided  by  CPSC  to 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  See  Ex.  4- 
77. 

These  work-related  data  are  total 
numbers  of  chemical  injuries,  and  are 
not  collected  in  such  a  way  that  the 
consumer  product  injuries  in  the 
workplace  can  be  separated  from  other 
chemical  product  injuries.  The  CPSC 


Fedbrai  Ragbtet  /  Voi.  S3,  hto.  152  /  Mooday.  August  8.  1988  /  Prepoged  Ruieg 


version  of  the  data  is  reported  by  type  of 
product,  while  the  MOSH  work-related 
data  is  grouped  by  source  of  injury. 
Nevertheless,  much  information 
regarding  reported  iniuries  can  be 
derived  from  the  data  as  presented,  and 
give  some  indication  of  the  numbers  of 
serious  injvuies  related  to  the  use  of 
chemicals.  Since  these  data  only  deal 
with  injuries  which  require  emergency 
room  treatment,  it  can  be  assumed  that 
they  are  a  small  subset  of  the  total 
number  of  injuries  which  occur. 

According  to  the  CPSC,  the  national 
estimate  for  emergency  room  treatments 
of  injuries  related  to  paints,  varnishes, 
and  shellacs  is  10.712.  and  75%  of  these 
injuries  occur  in  adults  from  ages  15 
through  64.  an  age  range  which  would 
encompass  adults  who  work.  At  least 
5%  of  these  injuries  result  in 
hospitalization.  National  estimates  for 
other  types  of  chemical  products  which 
would  also  be  found  in  the  woricplace 
include:  7530  injuries  related  to 
adhesives  (51%  of  them  in  the  adult 
working  age  categories):  3186  injuries 
related  to  lubricants  (71%  in  the  adult 
working  age  categories);  2977  related  to 
drain  cleaners  (63%  working  age  adults); 
1882  related  to  automotive  chemicals 
(69%  working  age  adults)-,  and  5584 
related  to  laundry  soaps  or  detergents 
(52%  working  age  adults).  There  are 
many  other  products  for  which  injuries 
are  reported  and  which  would  be 
expected  to  be  found  in  the  workplace. 
These  numbers  indicate  that  adults  of 
working  age  are  being  injured  through 
the  use  of  consumer  products,  whether 
in  the  home  or  in  the  workplace.  In 
workplaces  where  these  products  are 
being  used  more  frequently  or  for  longer 
periods  of  time,  the  risk  of  injury 
increases.  Appropriate  communication 
of  hazards  and  protective  measures 
decreases  that  risk  of  injury. 

The  NIOSH  data  indicate  that  a  total 
of  136.212  work-related  chemical  injuries 
were  estimated  to  have  been  treated  in 
emergency  rooms  in  1966.  The  sources  of 
injuries  included  in  this  total  were 
chemicals  and  chemical  compounds 
(solids,  liquids,  gases):  102,428;  coal  and 
petroleum  products:  23.532;  and  soaps, 
detergents,  cleaning  compounds  not 
classified  elsewhere:  10,252.  There  were 
other  categories  of  sources  of  injuries 
that  had  chemical  product  exposures  in 
them,  but  these  three  were  expected  to 
be  the  ones  of  cost  significance.  As 
mentioned  above,  it  is  not  possible  to 
determine  which  of  these  work-related 
injuries  result  solely  from  consumer 
products.  However,  in  categories  such 
as  soaps,  detergents,  and  cleaning 
compounds,  it  can  reasonably  be 


assumed  that  a  number  of  them  were 
consumer  products. 

Many  products  used  industrially  are 
also  sold  and  used  as  consumer 
products.  Thus,  exempting  such  products 
is  in  essence  exempting  them  because  of 
the  method  of  distribution  for  them.  i.e., 
that  they  are  generally  sold  in  retail 
establishments,  rather  than  through 
wholesale  distribution  systems.  This  is 
not  an  appropriate  rationale  for  such  an 
exemption  since  it  does  not  consider 
either  exposure  or  hazardous  nature.  Of 
particular  concern  is  that  the  CPSC  label 
is  designed  to  protect  consumers  under 
normal  conditions  of  consumer  use.  or 
reasonably  foreseen  misuse,  and  is 
frequently  directed  towards  protection 
of  children  unintentionally  exposed  in 
the  home,  rather  than  being  directed 
towards  protection  of  workers  exposed 
repeatedly,  and  to  potentially  larger 
concentrations  of  the  material  In  fact,  a 
number  of  consumer  product  labels 
recognize  this  difference  in  exposure 
and  note  on  the  label  either  that  the 
product  is  not  intended  to  be  used  in  the 
woricplace  (Ex.  4-64).  or  that  a  material 
safety  data  sheet  should  be  acquired  if  it 
is  used  in  the  workplace  (Ex.  4-71). 

It  is  also  important  to  note  that  the 
record  overwhelmingly  supports  the 
need  for  a  comprehensive  hazard 
communication  program,  comprised  of 
labels,  material  safety  data  sheets,  and 
training.  In  1981.  OSHA  published  and 
later  withdrew  a  NPRM  which  was  a 
labeling  standard — it  had  no  provisions 
for  development  of  material  safety  data 
sheets  or  for  training.  One  of  the 
primary  reasons  for  the  withdrawal  was 
the  lack  of  support  for  a  rule  which 
relied  only  on  label  information.  In  fact 
only  one  commenter  on  the  1982  NPRM 
believed  that  the  MSDS  should  not  be 
the  primary  source  of  information  on  the 
chemical  (H-022  Ex.  19-49).  whereas 
numerous  respondents  endorsed  the 
MSDS  provisions  and  role  in  hazard 
communication  as  being  important  and 
necessary  (se.  e.g.,  H-022  Exs.  19-11. 19- 
62. 19-75, 19-91, 19-119, 19-156, 19-177, 
and  19-207).  For  example,  the  Chemical 
Manufacturers  Association  (Ex.  19-91) 
stated  that:  "(T]he  proposed  standard 
appropriately  makes  the  MSDS.  rather 
than  the  actual  container  in  the 
workplace,  the  source  from  which 
employees  and  their  representatives 
may  obtain  detailed  information 
regarding  potentially  hazardous 
substances  used  in  the  workplace." 
Similariy,  the  American  Petroleum 
Institute  (Ex.  19-111)  stated  that  "labels 
may  not  always  be  the  most  effective 
means  for  communicating  the  potential 
hazards  of  a  work  area  *  *  *"  and  that 
"MSDSs  constitute  a  vital  means  of 


communicating  safety  and  health 
hazards  presented  by  particular 
chemicals  and  mixtures  to  employer/ 
users'  *  *."  And  American  Cyanamid 
Company  also  agreed  that  "the  use  of 
the  MSEMS  as  the  primary  source  of  data 
for  properties  of  commercial  chemicals 
is  a  worthy  part  of  the  proposed 
regulation*  *  *."  (Ex.  19-119.) 

OSHA  thus  did  not  exempt  consumer 
products  from  any  provisions  of  the 
original  final  rule  other  than  labeling. 
This  was  an  explicit  recognition  by  the 
Agency  of  the  greater  potential  for 
exposure  in  the  workplace,  and  the  lack 
of  complete  information  on  consumer 
product  labels  to  address  such 
situations  (48  FR  53289): 

OSHA  recognizes,  however,  that  there  may 
be  situations  where  worker  exposure  ia 
sigTiificantiy  greater  than  that  of  consumers, 
and  thai  uader  ttiese  drcuntstances 
substances  whidi  are  safe  for  contemplated 
consumer  use  may  pose  uniqae  hazards  in 
the  woricplace.  For  this  reason,  the  standard's 
exclusion  is  limited  to  labeiing.  It  cioea  not 
exempt  employers  from  the  material  safety 
data  sheet  and  training  requirements  of  the 
standard  with  respect  to -any  of  these 
substance*,  provided  of  course  that  the 
substance  otherwiae  meets  (he  standard's 
definition  of  hazankraa  dieinical.  Moreover, 
it  should  be  stressed  diat  these  labeling 
exclasion*  are  for  tiie  eaumerated  snbataaoea 
only.  To  the  extent  that  any  employer  uses 
other  chemicals,  such  as  in  the  manufacture 
or  processing  of  these  substances,  they  are 
fully  subject  to  the  reqairements  of  this 
standard. 

During  the  implementation  of  the 
original  Hnal  rule,  OSHA  determined 
that  its  enforcement  policy  regarding  - 
consumer  products  would  focus  on  the 
type  and  extent  of  usage  (see,  OSHA's 
instructions  to  compUancx  officers  for 
enforcement  of  the  HCS,  Ex.  4-24): 

A  common  sense  approach  must  be 
employed  whenever  a  product  is  used  in  a 
manner  similar  to  wiiich  it  could  be  used  by  a 
consumer,  thus  resulting  in  levels  of  exposure 
comparable  to  consumer  exposure.  The 
frequency  and  duration  of  use  should  be 
considered.  For  example,  it  may  not  be 
necessary  to  have  a  data  sheet  for  a  can  of 
cleanser  used  to  clean  the  sink  in  an 
employee  restroom.  Hcrwever,  if  such 
cleanser  is  used  in  large  quantities  to  (dean 
process  equipment,  it  should  tie  addressed  in 
the  Hazard  Communication  Pro^ttm. 

This  appeared  to  OSHA  to  be  a 
reasonable  accommodation  for 
employers  who  really  do  use  consumer 
products  in  the  manner  intended,  and 
with  the  same  h«quency  and  duration  of 
exposure  as  would  be  experienced  as 
consumers.  OSHA  has  had  no  problems 
in  implementing  this  enforcement  policy, 
and  it  has  been  our  experience  that 
covered  employers  understand  it  and 
are  able  to  comply.  Therefore,  although 
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it  is  a  policy  which  decreases  the 
amount  of  information  available  to  some 
employees  covered  under  the  rule, 
OSHA  felt  it  could  be  justified  based  on 
the  fact  that  under  the  same 
circumstances  in  the' home  the  same 
type  of  information  would  be  available 
to  that  individual  for  protection.  Many 
employers  have  told  OSHA  that 
consumer  products  are  included  in  their 
hazard  communication  programs 
regardless  of  the  enforcement  policy  of 
the  Agency  because  they  believe  that  all 
hazardous  chemicals  should  be  included 
in  an  appropriate  hazardous  materials 
management  program. 

OSHA  recognized  that  many  more 
non-manufacturers  would  use  consumer 
products  than  would  be  found  in 
manufacturing  facilities,  and  that  the 
method  of  obtaining  them  might  more 
likely  be  from  retail  distributors  than 
wholesale.  Thus  the  ANPR  included 
questions  regarding  the  use  of  such 
products,  and  the  means  of  obtaining 
them.  Relatively  few  responses  were 
received.  However,  the  responses  did 
confirm  that  in  many  cases  the  use  of 
consumer  products  results  in  significant 
exposures  that  warrant  more 
information  being  available  than  that 
which  appears  on  a  consumer  product 
label.  For  example,  Daniel  Construction 
Company  responded  to  the  questions  as 
follows  (Ex.  2-59): 

The  most  common  "consumer  products" 
used  in  the  construction  industry  are  wood 
and  wood  products,  caulking,  and  aerosol 
cans  of  spray  paints,  cleaners,  lubricants,  and 
solvents.  These  products  are  not  typically 
used  differently  than  consumers  do.  That 
does  not  mean  that  employees  cannot  be 
overexposed  to  the  ingredients.  For  example, 
a  16-ounce  spray  can  of  paint  used  in  a 
lO'xlO'xlO'  room  can  produce  a  concentration 
of  solvent  that  is  more  than  fen  times  the 
acceptable  exposure  limit. 

Of  course  a  consumer  product  label 
would  not  normally  indicate  that  there 
is  a  permissible  exposure  Hmit  for  a 
solvent  present  in  the  paint  since  this 
information  is  unrelated  to  consumer 
use  and  exposure.  However,  a  MSDS  for 
the  product  would  be  required  to  include 
such  information  which  will  enable  the 
employer  to  ensure  that  employees  are 
properly  protected  in  a  situation  as  that 
described  by  Daniel  Construction 
Company.  In  fact,  the  CPSC  has 
recommended  the  use  of  MSDSs  for 
products  they  cover  in  school 
laboratories  {Ex.  4-56),  recognizing  that 
additional  information  isdeairable  in 
these  types  of  exposure  situations. 
"Material  safety  data  sheets  should  be 
obtained  on  each  chemical  delineating 
particular  hazards  or  handling  -    ' 

procedures."  "Have  a  material  safety 


data  sheet  on  hand  before  using  a 
chemical." 

Similarly,  the  American  Gas 
Association  (Ex,  2-83)  indicated  that  use 
of  consumer  products  could  result  in 
different  exposure  levels  than  those 
encountered  during  consumer  use: 

If  could  occur — not  because  of  different 
use,  but  because  the  use  by  employees  is  for 
prolonged  periods  of  time.  An  average 
consumer  may  use  a  cleanser  several  times  a 
week  to  clean  the  kitchen  or  bathroom  floor, 
whereas  a  gas  company  employee  may  use 
the  same  cleanser  every  day  to  clean  a  gas 
facility. 

The  Massachusetts  Institute  of 
Technology  (MIT)  (Ex.  2-120)  also 
indicated  that  their  employees  are 
exposed  to  consumer  products  in  greater 
amounts  than  consumers  would  be, 
including  paint  and  thinners  used  by  the 
painters,  printing  fluids  used  by  the 
graphic  arts  services,  cleaning  and 
polishing  chemicals  used  by  the 
custodians,  lawn  and  garden  chemicals 
used  by  the  grounds  maintenance  crew, 
and  lubricating  sprays  and  other 
maintenance  products  used  by 
mechanics/electricians.  MIT  obtains 
MSDSs  from  vendors  to  ensure 
employees  are  properly  protected  from 
these  materials.  Mountain  Bell  (Ex.  2- 
164]  also  confirms  that  consumer 
product  exposures  may  be  greater  in  its 
industry,  particularly  "*  *  *  where 
products  are  used  on  an  extensive  basis 
such  as  in  automotive  operations, 
janitorial  operations,  and  copying 
operations  *  *  *," 

A  few  respondents  felt  that  the 
consumer  product  label  should  be 
enough  information  (Exs.  2-75,  2-79,  2- 
99,  2-107,  and  2-116).  Others,  however, 
noted  that  employees  are  not  getting 
enough  information  regarding  these 
products  and  that  MSDSs  should  be 
made  available.  For  example. 
Economics  Laboratory,  Inc.,  a 
manufacturer  of  consumer  products  for 
cleaning  and  sanitizing,  suggested  (Ex. 
2-«7): 

In  the  use  of  cleaning  and  sanitizing 
products,  a  principal  point  of  worker 
exposure  is  during  the  transfer  of  concentrate 
from  the  original  container  to  prepare  a  use 
solution.  We  supply  products  labeled  as  per 
ANSI  and/or  FHSA,  but  we  have  seen 
instances  of  deficient  labeling  on  the 
products  of  some  other  manufacturers.  We 
now  send  to  all  customers  in  these  sectors  an 
MSDS  for  every  product  they  purchase.  Many 
of  our  customers  now  use  the  labels,  MSDS 
and  ether  aids  to  train  employees,  buts' 
formal  requirement  would  increase  that 
number  throughout  the  industry.    .. 

The  Adhesive  and  Sealant  Council,  a 
trade  association  which  represents 
manufacturers  of  materials  that  may  be 


marketed  as  consumer  products,  also 
addressed  this  issue  (Ex.  2-109): 

■   *  *  The  Council  is  concerned  that. in 
certain  cases  hazard  information  may  not    ■ 
reach  employees  of  manufacturers  and  non- 
manufacturers.  ASC  members  are  aware  of 
cases  in  which  consumer  products  are 
purchased  from  retailers  or  distributors  in 
consumer  quantities  but  are  used  in  the 
workplace.  Under  such  circumstances  the 
original  manufacturer  is  not  made  aware  of 
the  use  of  its  consumer  products  in  the 
workplace.  Thus,  some  workers  may  lack 
needed  hazard  information  unless  they  or 
their  employer  affirmatively  and  voluntarily 
make  an  effort  to  obtain  and  promulgate  the 
information. 

There  are.  of  course,  safety  requirements 
applicable  to  consumer  products  under  the 
Consumer  Product  Safety  Act,  and  other 
federal  laws,  but  these  do  not  contain  broad 
workplace  safety  requirements  t)eyond 
standards  and  labeling,  such  as  material 
safely  data  sheets.  The  present  OSMA  docket 
has  not  been  opened  as  to  this  issue. 
However,  ASC  believes  the  problem  could  t>e 
greater  with  regard  to  non-manufacturer 
distribution  than  with  direct  manufacturer 
distribution  *  '  ' 

One  further  comment  submitted  by  an 
employee  representative  summed  up  the 
situation  by  stating  that  when  a  product 
is  used  by  a  professional  in  the 
workplace,  it  is  no  longer  a  "consumer" 
product  regardless  of  the  fact  that  a 
consumer  can  purchase  the  same 
product  (Ex.  2-199). 

OSHA  decided  to  incorporate  into  the 
revised  final  rule  its  existing 
enforcement  policy  which  is  tied  to  type 
and  extent  of  exposure  (52  FR  31878; 
paragraph  (b)(6)(vii)): 

Any  consumer  product  or  hazardous 
substance,  as  those  terms  are  defined  in  the 
Consumer  Product  Safety  Act  (15  U.S.C.  2051 
et  seq.)  respectively,  where  the  employer  can 
demonstrate  it  is  used  in  the  workplace  in  the 
same  manner  as  normal  consumer  use,  and 
which  use  results  in  a  duration  and  frequency 
of  exposure  which  is  not  greater  than 
exposures  experienced  by  consumers  *  *  *. 

OSHA  further  stated  that  this  exemption 
"strikes  a  balance  between  the  practical 
considerations  of  acquiring  and 
maintaining  material  safety  data  sheets 
on  CPSC  regulated  products  which 
employees  are  exposed  to  at  home  as 
well  as  at  work,  and  the  worker's  need 
for  more  hazard  information  than  a 
CPSC  label  when  exposures  are  greater 
or  more  frequent  than  typical  public  use 
of  the  chemical  would  generate."  52  FR 
31863.  OSHA  had  also  examined  the 
existing  State  rules  in  the  area  of  right- 
to-know,  and  found  that  tnany  had 
consumer  product  exemptions.that  were 
related  to  the  type  and  extent  of  usage. 
[See.  e.g.,  Illinois,  48  III.  Rev.  Stat.  81401 
(consumer  goods  exempted  "provided 
that  employee  exposure  to  such 
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consumer  goods  is  not  significantly 
greater  than  consumer  exposure 
occurring  during  the  principal  consumer 
uses  of  the  consumer  goods");  Maine.  26 
M.R.S.A.  81709-1725  as  amended 
(exempts  consumer  products  and 
foodstuffs  "to  which,  in  the  employer's 
knowledge,  employee  exposure  is  not 
significantly  different  from  that  of  the 
general  public  during  foreseeable  use  of 
the  substance"):  Massachusetts.  Chapter 
lllF  of  Massachusetts  General  Laws 
(exempts  consumer  goods  which  are  not 
carcinogens,  mutagens,  teratogens, 
neurotoxins,  or  "extraordinarily 
hazardous"  substances  and  which  are 
"used  in  the  workplace  in  such  a 
manner  that  employee  exposure  is 
equivalent  to  exposures  resulting  from 
consumer  usage").  Other  State  rules  are 
consistent  with  the  original  Federal  HCS 
and  have  no  exemptions  for  consumer 
products  (see,  e.g..  Arizona,  Kentucky. 
South  Carolina). 

There  were  some  comments  submitted 
on  the  coverage  of  consumer  products 
following  the  publication  of  the  revised 
final  rule.  A  number  of  them  felt  that 
they  could  not  define  what  exposures  in 
the  workplace  would  be  comparable  to 
consumer  exposure,  and  that  the  rule 
should  exempt  such  exposures  unless 
they  are  "significantly"  greater  than 
consumer  exposure  or  that  such 
products  should  be  completely 
exempted  (Exs.  5-53,  5-72,  5-88,  5-93,  5- 
94,  and  5-97).  As  we  have  stated  earlier, 
a  common  sense  approach  is  required  in 
making  these  determinations,  and  most 
employers  we  have  dealt  with  clearly 
know  whether  the  use  of  such  products 
is  unusual  or  frequent.  However,  we  are 
inviting  further  comment  on  the  issue  of 
adding  the  word  "significantly"  to  the 
consumer  product  exemption  to  modify 
"greater." 

Another  suggestion  submitted  (Exs.  5- 
84,  5-93)  was  to  use  the  same  consumer 
product  exemption  used  by  Congress  in 
the  community  right-to-know  provisions 
of  the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986, 
Pub.  L.  99-499  (Ex.  4-16),  which  is  being 
implemented  by  the  Environmental 
Protection  Agency  (EPA).  The 
exemption  would  then  be  for  "any 
substance  to  the  extent  that  it  is  used  for 
personal,  family,  or  household  purposes, 
or  is  present  in  the  same  form  and 
concentration  as  a  product  packaged  for 
distribution  and  use  by  the  general 
public."  As  this  exemption  is  also  not 
related  to  the  extent  of  employee 
exposure — which  is  the  concern  of 
OSHA  in  the  HCS — it  is  not  appropriate 
for  this  rule. 

The  legislative  history  for  SARA  does 
not  discuss  the  household  or  consumer 


product  exemption.  OSHA"s  rule 
preceded  the  SARA  legislation,  and  it 
can  be  argued  that  the  exemptions  in 
SARA  were  intended  by  Congress  to 
address  the  different  needs  of 
community  right-to-know  versus  worker 
right-to-know.  Community  right-to-know 
under  SARA  entails  informing  the 
general  public  and  emergency  response 
facilities  about  chemicals  in  their 
neighborhoods  that  could  cause 
hazardous  conditions  during  emergency 
situations.  The  HCS  involves  informing 
employees  about  the  chemicals  they  are 
potentially  exposed  to  on  a  day-to-day 
basis  as  a  result  of  their  work. 
Exemption  of  consumer  products  under 
SARA  was  not  a  determination  by 
Congress  that  such  coverage  is 
unnecessary  in  the  workplace. 

The  National  Paint  and  Coatings 
Association  (NPCA)  suggested  that  it  is 
too  costly  to  provide  MSDSs  to  paint 
contractors  and  retail  establishments 
and  that  they  therefore  should  not  be 
required  for  consumer  product  paints 
(Ex.  2-75).  Alternatively,  NPCA 
suggested  containers  of  one  gallon  or 
less  should  be  exempted.  As  has  already 
been  described,  OSHA  believes  that  the 
only  appropriate  criteria  for  determining 
whether  a  chemical  is  covered  is  the 
existence  of  a  hazard  and  the  potential 
for  exposure.  Both  of  these  criteria  are 
met  for  many  paint  products.  As  was 
described  above,  use  of  even  a  16  ounce 
spray  can  of  paint  can  result  in 
employee  exposures  of  ten  times  the 
permissible  exposure  limit,  so  the  size  of 
the  container  is  not  the  determining 
factor. 

The  NPCA  indicated  that  it  would  be 
difficult  to  comply  due  to  the  large 
numbers  of  products  involved  and  the 
multiplicity  of  distributors.  However, 
there  are  already  a  number  of  States 
which  require  MSDSs  for  such  products, 
and  it  is  our  understanding  that  many 
employers  in  construction  have  been 
able  to  obtain  MSDSs  for  consumer 
product  paints  from  their  vendors. 
Furthermore,  there  is  evidence  in  the 
record  that  paint  producers  customarily 
distribute  documents  referred  to  as 
"technical  data  sheets"  which  prescribe 
methods  of  application  and  other  use- 
related  information,  including,  in  some 
situations,  brief  indications  of  hazards 
(Ex.  4-60).  These  technical  data  sheets 
are  apparently  supplied  to  distributors 
to  provide  information  regarding  the 
products  that  does  not  appear  on  the 
product  labels.  It  appears  to  OSHA  that 
if  these  sheets  can  efficiently  be 
distributed  for  paint  products,  then 
MSDSs  can  as  well.  Alternatively,  the 
information  required  on  a  MSOS  could 
merely  be  added  to  the  technical  data 


sheets.  It  certainly  cannot  be  argued 
that  labels  alone  provide  the  same  type 
of  information  that  a  MSDS  would. 

An  issue  that  is  related  to  the 
coverage  of  consumer  products,  and  is 
undoubtedly  the  genesis  of  some  of  the 
recommendations  to  eliminate  such 
products  from  coverage,  is  the 
distribution  of  consumer  products  in 
commerce.  It  is  important  to  point  out 
that  the  vast  majority  of  consumer 
products  are  not  covered  by  this  rule. 
Only  those  which  are  hazardous  are 
potentially  covered,  and  within  that 
group,  only  those  which  are  used  in  the 
workplace.  Producers  of  the  materials 
which,  while  marketed  to  consumers, 
are  likely  to  be  sold  to  employers  and 
used  in  the  workplace  are  well  aware  of 
that  potential  maricet.  {See.  e.g.,  Ex.  2- 
148.)  Thus  manufacturers  of  materials 
used  in  construction,  graphic  arts,  and 
clearning  operations,  are  aware  that 
their  products  have  industrial 
applications  even  when  sold  as 
consumer  products.  MSDSs  have 
already  been  prepared  and  distributed 
for  many,  if  not  most  of  these  products. 
Manufacturers  are  required  to  have 
MSDSs  for  their  own  workers,  and  have 
already  been  required  to  distribute  such 
MSDSs  to  non-manufacturing  customers 
in  a  significant  number  of  states  with 
right-to-know  rules.  Furthermore,  most 
manufacturers  have  and  make  available 
MSDSs  because  of  product  liability 
concerns  separate  and  apart  from  any 
regulatory  requirements.  This  was 
certainly  demonstrated  in  the  record  by 
the  large  number  of  manufacturers  that 
produced  MSDSs  in  the  absence  of  such 
requirements  prior  to  promulgation  of 
the  original  HCS.  The  sealed  container 
provision  also  eliminates  many 
consumer  products  from  coverage  in 
workplaces  which  may  handle  such 
materials,  but  do  not  open  the 
containers  to  use  them. 

The  record  for  the  original  final  rule 
strongly  supported  the  need  for 
automatic  transmittal  of  MSDSs  from 
producers  to  users  through  the  supply 
chain.  The  cost  analyses  of  the  rule 
demonstrated  that  a  system  that  relies 
on  users  requesting  a  copy  of  a  MSDS 
will  be  more  costly,  and  less  protective 
(48  FR  53327).  However,  in  the  revised 
final  rule,  OSHA  determined  that  where 
retail  distributors  are  involved  in  the 
distribution  chain  it  was  necessary  to 
slightly  revise  this  position.  Therefore, 
the  revised  final  rule  stated  (52  FR 
31882.  paragraph  (g)(7)}: 

Retail  distributors  which  sell  hazardous 
chemicals  ^o  commercial  customers  shall 
provide  a  material  safety  data  sheet  upon 
request,  and  shall  post  a  sign  or  otherwise 
inform  them  that  a  material  safety  data  sheet 
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is  available.  Chemical  manufacturers, 
importers,  and  distribotora  need  not  provide 
material  safety  data  sheets  to  retail 
distributors  whidi  have  infonned  them  that 
the  retail  distributor  does  not  sell  the  product 
to  commercial  customers  or  open  the  sealed 
container  to  use  it  in  their  own  workplaces. 

OSHA  provided  the  following  rationale 
for  this  departure  from  the  automatic 
provision  approach  found  to  be 
necessary  in  the  original  final  rule  (52 
FR  31866): 

Retail  distributors,  however,  often  sell  to 
businesses  and  the  general  public  and 
frequently  have  no  way  of  knowing  who  a 
particular  purchaser  is.  Under  the  current 
rule,  retail  distributors  might  have  to  give 
material  safety  data  sheets  to  each  customer 
to  ensure  that  commercial  customers  get  the 
information  they  need  under  the  HCS.  A 
specific  statement  regarding  retail 
distributors  is,  therefore,  included  in 
paragraph  (g)(7)  to  address  this  practical 
problem.  Those  retail  distributors  who  sell 
hazardous  chemicals  to  employers  must 
provide  a  material  safety  data  sheet  upon 
request,  and  must  post  a  sign  or  otherwise 
inform  the  employers  that  an  MSDS  is 
available. 

OSHA  recognizes  that  although  it  is 
possible  for  an  employer  to  incidentally 
purchase  a  hazardoiis  chemical  from 
any  type  of  retail  establishment,  it  is  not 
reasonable  to  expect  every  retail  store 
that  happens  to  carry  such  materials  to 
keep  a  file  of  MSOSs  in  case  an 
employer  decides  to  make  a  random 
purchase  at  the  store.  We  further 
recognize  that  such  random  purchases 
would  normally  be  of  small  amounts 
that  would  generally  be  used  as  a 
consumer  uses  them,  and  thus  would  be 
exempt  under  the  rule  anyway. 
However,  even  in  those  cases  where 
they  are  used  in  greater  quantities,  it 
appears  more  reasonable  to  place  the 
burden  on  the  user  in  that  situation  to 
obtain  the  MSDS  than  to  have  every 
retail  establishment  keep  large  numbers 
of  them  on  file.  This  provision  also  limits 
the  number  of  establishments  to  which 
distributors  of  such  products  have  to 
transmit  MSDSs. 

The  National  Retail  Merchants 
Association  (NRMA)  (Ex.  5-74) 
indicated  that  the  final  rule  "*  *  *  has 
struck  a  good  balance  between  the 
obvious  problem  of  requiring  retailers  to 
train  all  employees  about  every  product 
which  may  appear  on  retailers'  shelves, 
and  the  real  need  for  employee  training 
for  emergency  spillage  of  packaged 
products."  They  did  think,  however,  that 
the  definition  of  "consumer  product"  as 
stated  by  CPSC  might  be  confusing  to 
retailers,  particularly  small  businesses, 
since  "retailers  would  have  to  go 
through  the  process  of  examining  all 
goods  sold  in  their  stores  to  determine  if 
they  are  or  are  not  consumer  products." 


In  fact,  if  retailers  are  selling  the 
products  they  are  considered  to  be 
"consumer"  products — there  is  no 
determination  to  be  made  by  the  retailer 
in  this  respect,  it's  a  determiaation  made 
by  the  producer  in  developing  the 
appropnate  label  for  the  material  based 
upon  its  intended  use. 

With  regard  to  the  issue  of  making 
MSDSs  available  at  the  retail 
distribution  level.  NRMA  suggested  that 
OSHA  define  the  term  "commercial 
account"  to  ensure  it  is  being  properly 
interpreted  and  applied.  They  fiu-ther 
suggested  that  this  definition  be  related 
to  selling  items  in  large  quantities  and 
below  the  regular  retail  price.  "Such 
accounts  can  be  identified,  and  it  would 
be  less  burdensome  to  notify  such 
customers  that  MSDSs  are  available 
upon  request.  In  fact,  many  retail  firms 
have  already  done  this  under  many 
state  right-to-know  laws."  (Ex.  5-74). 

The  United  Brotherhood  of  Carpenters 
and  Joiners  of  America  (UBCJA) 
similarly  noted  that  with  regard  to 
MSDSs  being  available  from  retail 
distibutors  (Ex.  2-105): 

*  *  *  [T]hose  contractors  who  do  purchase 
materials  from  retail  outlets  generally  buy 
them  from  a  building-supply  house  that  sells 
such  materials  in  larger  quantities,  and  may 
give  them  a  volume  discount.  These  stores 
would  have  no  problem  supplying  MSOSs  to 
customers  *  *  * 

OSHA  agrees  with  the  NRMA  that 
adding  such  a  definition  will  clarify  that 
many  retail  distributors  have  no  need  to 
maintain  MSDSs  because  they  do  not 
generally  supply  hazardous  chemicals  to 
commercial  customers  (e.g.,  grocery 
stores,  clothing  stores).  Therefore,  we 
are  proposing  a  definition  for  the  term 
"commercial  account"  based  upon 
NRMA's  recommended  criteria,  and  are 
inviting  comment  on  the 
appropriateness  of  this  approach.  In 
addition,  we  are  proposing  to  further 
modify  the  language  in  paragraph  (g)(7) 
to  indicate  that  when  an  employer 
purchases  a  consumer  product  from  a 
retail  establishment  which  does  not 
have  commercial  accounts,  and  that 
employer  needs  to  obtain  a  material 
safety  data  sheet,  the  retail  distributor's 
duty  is  limited  to  providing,  upon 
request,  the  name,  address,  and 
telephone  number  of  the  chemical 
manufacturer,  importer,  or  distributor 
from  which  a  MSDS  can  be  obtained. 
We  believe  these  modifications  should 
clarify  the  duties  of  distributors  of 
consumer  products  through  retail 
distribution. 

In  summary,  OSHA  is  not  proposing 
to  modify  the  consumer  product 
exemption /)ei- se,  although  it  is  inviting 
comment  on  certain  issues.  The  Agency 
continues  to  maintain  that  the  mode  of 


distribution  of  a  product  {i.e..  through 
retail  distribution  rather  man  wholesale) 
is  not  a'Criterioo  that  is  related  to 
employee  exposure  or  the  need  for 
information  and  therefore  is  not  relevant 
to  whether  consumer  products  should  be 
covered  by  this  rule.  'The  modifications 
proposed  to  the  provisions  regarding 
retail  distribution  should  clarify  them  to 
ensure  the  regulated  community  is 
aware  what  needs  to  be  done  to  comply 
with  the  revised  fmal  rule.  OSHA  invites 
comments  on  these  issues  as  well. 

OMB  Determination.  OMB  has 
disapproved  the  information  collection 
requirements  for  any  consumer  products 
that  are  exempted  from  the  EPA 
requirements  for  community  right-to- 
know  (Ex.  4-67).  OMB  maintains  that 
such  an  exemption  would  make  the 
OSHA  and  EPA  right-to-know 
requirements,  which  are  closely  linked, 
mutually  consistent.  Using  the  same 
exemption  in  both  rules  avoids  the 
situation  in  which  employers  must 
separate  the  paperwork  for  their 
"consumer  products"  into  two  groups: 
An  OSHA  "consumer  product"  and  an 
EPA  "consumer  product."  Furthermore, 
OMB  believes  ih\a  exemption 
"establishes  objective  criteria  that 
enable  upstream  and  downstream 
employers  to  determine  what  is 
exempted  and  what  is  included. 
Upstream  suppliers  would  not  be  forced 
to  speculate  as  to  the  identity  of  the 
final  user  (consumer  or  employer?)  in 
determining  whether  the  product  is 
subject  to  the  HCS.  The  flow  of  MSDSs 
and  labels  would  be  restricted  to 
unpackaged  substances  or  substances 
packaged  for  industrial  or  commercial 
use,  for  which  detailed  hazard 
information  would  be  expected  to  have 
practical  utility."  OSHA  invites 
comments  on  these  conclusions  as  well. 

Drugs.  The  original  HCS  covered  the 
manufacture  and  formulation  of  drugs  in 
the  manufacturing  sector.  The  rule 
included  a  labeling  exemption  for  such 
products  when  they  were  labeled  in 
accordance  with  the  regulations  of  the 
Food  and  Drug  Administration  (FDA), 
but  all  other  aspects  of  the  program 
were  applicable  to  the  drug  products  as 
well  as  those  chemicals  used  to  make 
them.  In  preparing  the  revised  final  rule. 
OSHA  determined  that  it  is  not 
necessary  to  cover  such  drugs  in  the 
non-manufacturing  sector  when  they  are 
in  a  form  that  is  not  likely  to  result  in 
exposure  to  employees.  Thus  the  rule 
totally  exempted  drugs  when  they  are  in 
a  retail  establishment  [i.e.,  a  drug  store 
of  a  pharmacy)  and  packaged  for  sale  to 
a  consumer  (paragraph  (b)(60(v)). 
Therefore  all  over-the-counter  drugs 
were  exempted  from  the  point  of      ,, 
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packaging,  and  many  prescription  drugs 
were  exempted  as  well  since  they  are 
packaged  prior  to  reaching  the  retail 
establishment.  In  addition,  OSHA 
included  an  exemption  for  drugs  in 
solid,  final  form  for  administration  to  a 
patient.  As  mentioned  previously,  this 
was  based  on  the  Agency's 
determination  that  the  potential  for 
exposure  is  minimal  for  these  drugs. 
However,  in  recognition  of  the  fact 
that  there  are  various  types  of  workers 
who  may  be  exposed  to  drugs  in 
hospitals  or  pharmacies  [e.g.,  nurses, 
nurses'  aides,  pharmacy  aides,  or 
technicians),  OSHA  did  not  exempt 
'  those  drugs  that  are  not  solid  or  are  not 
pre-packaged  for  sale  to  consumers  (a 
pharmacy  in  a  hospital  would  be 
considered  to  be  a  retail  sale 
establishment  for  purposes  of  the 
exemption  as  written).  Thus  nurses 
required  to  mix  antineoplastic  drugs, 
for  example,  would  be  entitled  to  a 
material  safety  data  sheet  and  training 
under  the  revised  final  rule.  There  was 
little  discussion  of  the  drug  issue  in  the 
record  prior  to  the  revised  final  rule 
[see,  e.g.,  Ex.  2-176).  However,  since 
drugs  are  designed  to  be  biologically 
active,  OSHA  wants  to  ensure  that 
employees  will  be  properly  protected. 
As  an  example  of  potential  problems,  a 
recent  report  in  the  American  Industrial 
Hygiene  Association  (Ex.  4-59) 
described  one  hospital's  experience  with 
a  drug  that  is  generated  as  an  aerosol  in 
a  tent  for  administration  to  children. 
Nurses,  respiratory  therapists,  doctors, 
and  other  employees  are  directly 
exposed  when  they  enter  the  tent  to  care 
for  the  patients.  Information  on  the  drug 
indicates  that  such  occupational 
exposure  may  result  in  carcinogenesis, 
fertility  impairment,  and  fetoloxicity.  In 
addition,  however,  employees  who  were 
exposed  also  complained  of 
experiencing  acute  effects  such  as 
headaches,  burning  and  dryness  of  the 
eyes,  coughing  and  dryness  of  the  upper 
respiratory  tract.  The  hospital 
eventually  devised  a  protective  program 
for  exposed  employees  based  upon  its 
experiences.  A  MSDS  with 
recommendations  for  protective 
measures  may  have  helped  them  resolve 
the  situation  prior  to  employees  being 
exposed. 

In  response  to  the  approach  taken  in 
the  revised  final  rule,  the  National 
Wholesale  Druggists'  Association 
(NWDA)  (Ex.  5-85)  recommended  that 
OSHA  recognize  package  inserts 
approved  under  FDA  regulations  as  an 
acceptable  alternative  to  material  safety 
data  sheets  required  under  the  rule. 
Additionally,  the  NWDA  suggested  that 
the  Physicians'  Desk  Reference,  a 


privately  developed  reference  regarding 
drugs,  also  be  considered  to  be  an 
alternative  to  requiring  MSDSs  for  drugs 
approved  by  FDA.  Other  commenters 
recommended  that  all  prescription  drugs 
be  exempted  since  they  are  adequately 
covered  by  FDA  labels,  other  available 
resources,  and  the  medical  training  of 
persons  handling  or  supervising 
handling  of  the  drugs  (Exs.  5-77  and  5- 
102). 

Although  the  purpose  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act 
administered  by  the  FDA  is  to  protect 
consumers  of  such  products  and  the 
general  public  [see.  e.g..  Pharmaceutical 
Mfrs  V.  FDA,  484  F.  Supp.  1179, 1183 
(D.Del  1980)),  the  product  data  inserts 
that  accompany  pharmaceuticals  do 
contain  some  information  that  is 
analogous  to  that  found  on  MSDSs  and 
would  provide  some  protection  for 
employees.  In  particular,  at  21  CFR 
201.10G(d){l)(as  paraphrased  below), 
FDA  requires  that  inserts  for 
prescription  drugs  for  human  use  must 
contain  the  following  information: 
Adequate  information  for  such  use, 
including  indications,  effects,  dosages, 
routes,  methods,  and  frequency  and 
duration  of  administration  and  any 
relevant  warnings,  hazards, 
contraindications,  side  effects,  and 
precautions,  under  which  practitioners, 
side  effects,  and  precautions,  under 
which  practitioners  licensed  by  law  to 
administer  the  drug  can  use  the  drug 
safely  and  for  the  purposes  for  which  it 
is  intended  *  *  *  [in]  the  same  [    ] 
language  and  emphasis  as  labeling 
approved  or  permitted  *  *  '.{Italics 
added).  This  would  be  useful  chemical 
hazard  information  for  employees 
involved  in  administering  the  products 
even  though  employee  protection  is  not 
the  primary  purpose  of  the  information 
presented. 

In  addition  to  publication  of  such 
information  in  the  package  inserts 
themselves,  the  FDA  regulations  also 
state  that  (21  CFR  202.1(1)(2).  as 
paraphrased  below):  [R]eferences 
published  [for  example,  the  "Physicians' 
Desk  Reference")  for  use  by  medical 
practitioners,  pharmacists,  or  nurses, 
containing  drug  information  supplied  by 
the  manufacturer,  packer,  or  distributor 
of  the  drug  and  which  are  disseminated 
by  or  on  behalf  of  its  manufacturer, 
packer,  or  distributor  are  hereby 
determined  to  be  labeling  as  defined 
(by]  the  Act."  (Italics  added.)  According 
to  the  Physician's  Desk  Reference  (PDR) 
in  its  Forward  (40th  ed.  1986),  "drug 
information"  in  the  PDR  is  "prepared  by 
manufacturers,  edited  and  approved  by 
their  medical  department  and/or 


medical  consultant."  PDR  publishes  the 
information  verbatim.  Id. 

OSHA  is  proposing  to  modify  the 
definition  of  "material  safety  data 
sheet"  under  the  rule  to  indicate  that  a 
package  insert  approved  by  FDA,  or  an 
entry  in  the  PDR  prepared  in  accordance 
with  FDA's  requirements,  be  considered 
in  compliance  with  the  HCS 
requirements  for  a  MSDS  for  these 
products.  In  addition,  the  exemption 
regarding  solid  drugs  is  being  corrected 
to  read  "e.g..  tablets  or  pills"  rather  than 
"i.e."  as  is  currently  indicated  in  the 
revised  final  rule  [see,  e.g.,  Exs.  5-77,  5- 
85,  and  5-102). 

The  Agency  is  inviting  comment  on 
this  issue,  particularly  from  employees 
who  would  be  affected  by  this 
modification  to  ensure  that  they  agree 
that  this  information  is  adequate  for 
their  protection.  The  existing  exemption 
for  labeling  would  remain  in  effect, 
employers  would  still  have  to  have 
hazard  communication  programs  where 
covered,  and  training  would  have  to  be 
given  to  those  employees  who  have  not 
previously  been  trained  regarding  the 
hazards  and  protective  measures. 

Although  hospitals  and  health  care 
institutions  have  not  participated  in  the 
rulemaking  to  date,  it  appears  to  OSHA 
that  another  issue  of  concern  in  these 
institutions  would  be  labeling  of  drugs 
dispensed  by  a  pharmacist  to  a  nurse 
who  gives  it  to  the  patient.  It  is  our 
understanding  that  these  dispensed 
drugs  may  not  be  marked  in  any  way, 
and  since  the  nurse  doesn't  transfer  the 
material  from  the  labeled  container,  the 
portable  container  exemption  for 
labeling  would  not  apply.  OSHA  invites 
comment  on  suggestions  for  dealing  with 
this  issue  for  non-solid  drugs. 

OMB  Determination.  OMB  has 
disapproved  "coverage  of  any  FDA- 
regulated  drug"  in  the  non- 
manufacturing  sector  because  such 
coverage  "would  result  in  duplicative 
paperwork  and  is  unlikely  to  provide 
additional  information  of  any  practical 
utility."  (Ex.  4-67)  Comment  is  also 
invited  on  this  alternative  of  totally 
exempting  all  drugs  from  any  coverage 
under  the  rule  in  terms  of  the  non- 
manufacturing  sector  workplaces. 

Nuisance  dust.  Another  issue  that  was 
raised  for  comment  on  the  ANPR  Is  the 
coverage  of  nuisance  particulates. 
Under  the  HCS.  all  chemicals  for  which 
OSHA  has  a  standard,  or  which  are 
listed  in  the  latest  edition  of  the 
American  Conference  on  Governmental 
Industrial  Hygienists'  (ACGIH) 
Threshold  Limit  Values  and  Biological 
Exposure  Indices  annual  publication, 
are  to  be  considered  hazardous  in  all 
situations  (paragraph  (d)(3)  (i)  and  (ii)). 
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OSHA  has  a  generic  permissible 
exposure  limit  for  all  nuisance  dust 
There  are  also  a  number  of  substances 
listed  in  the  threshold  limit  value  (TLV) 
publication  which  are  specifically 
identified  as  nuisance  particulates. 
These  substances  are  listed  by  name  in 
the  main  table  of  the  TLVs  and  in 
Appendix  D,  entitled  "Some  Nuisance 
Particulates."  The  HCS  covers  any 
chemicals  listed  in  the  TLV  publication, 
so  these  nuisance  particulates  are  in  fact 
part  of  the  "floor"  of  chemicals  covered 
by  the  HCS. 

However,  since  any  dust  or 
particulate  can  potentially  be  a 
"nuisance."  OSHA  decided  as  a  matter 
of  interpretation  to  limit  coverage  of  this 
part  of  the  rule  to  those  nuisance 
particulates  specifically  listed  in 
Appendix  D  of  the  TLV  booklet.  OSHA 
further  determined  that  if  a  substance 
listed  in  Appendix  D  was  found  not  to 
be  included  in  an  employer's  hazard 
communication  program,  a  de  minimis 
citation  would  be  issued  as  long  as  the 
substance  did  not  pose  a  covered 
physicial  or  health  hazard  other  than  its 
nuisance  characteristics.  A  de  minimis 
citation  has  no  penalties  associated  with 
it,  and  the  employer  has  no  duty  to 
abate  the  condition. 

The  majority  of  those  commenting  in 
response  to  the  1965  ANPR  stated  that 
nuisance  dust  should  not  be  covered 
[see,  e.g.,  Exs.  2-12,  2-23,  2-«4,  2-77.  2- 
90.  2-107.  2-128.  2-144,  2-167.  2-193.  2- 
211).  Additional  comments 
recommending  exclusion  of  nuisance 
dusts  were  received  after  the  Hnal  rule 
as  well  (Exs.  5-64.  ^-86,  and  5-93). 
Edison  Electric  Institute's  argument  is  an 
example  of  the  comments  received  (Ex. 
2-107): 

The  purposes  of  the  standard  can  be  well- 
served  even  with  the  omission  of  nuisance 
dusts.  Any  solid  (powder,  flake,  granules)  can 
produce  nuisance  dusts.  Requiring  MSD&s  on 
nuisance  dusts  would  be  impractical  in  some 
cases  (e.^..  floor  sweeping  dusts),  and  of  little 
use  in  others  because  those  do  not  present  a 
significant  health  hazard. 

OSHA  proposes  in  this  document  to 
exempt  nuisance  particulates  from 
coverage  of  the  rule  if.  when  evaluated 
in  accordance  with  the  hazard 
determination  provisions  in  paragraph 
(d).  no  evidence  is  found  to  indicate  that 
the  particulate  presents  any  physical  or 
health  hazards  other  than  possibly  being 
a  nuisance  in  the  wcvkplace.  Comment 
is  invited  on  this  modification. 

There  were  a  few  comments  which 
supported  continued  coverage  of 
nuisance  dust  (Exs.  2-30, 2-59. 2-88.  and 
2-105),  and  others  which  addressed 
specific  dusts  such  as  flour  (particularly 
with  regard  to  baker's  asthma)  (Exs.  2- 
88,  2-153.  and  2-166).  and  grain  (Exs.  2- 


97.  2-125,  and  2-160).  With  regard  to  the 
coverage  of  Hour  dust,  information 
concerning  the  health  or  physical 
hazards  of  flour  dust  would  have  to  be 
evaluated  in  accordance  with  the 
requirements  of  the  rule  to  determine  if 
the  scientific  literature  indicates  flour 
dust  presents  a  health  or  physical 
hazard.  Elimination  of  the  coverage  of 
nusiance  particulates  per  se  does  not 
negate  the  requirement  for  performing  a 
hazard  evaluation,  nor  does  it 
automatically  delete  such  substances  as 
flour  as  a  result  of  deleting  the  specific 
coverage  of  nuisance  dusts. 

Grain  dust.  As  mentioned  above,  a 
few  conunents  were  received  in 
response  to  the  ANm  which  addressed 
the  coverage  of  grain  dust  (Exs.  2-97,  2- 
125,  and  2-160).  Industry  representatives 
contended  that  grain  dust  is  a  nuisance 
particulate  and  should  not  be  covered 
by  the  HCS.  There  were  many  more 
conunents  submitted  following 
promulgation  of  the  revised  final  rule 
[see.  e.g..  Exs.  5-2.  5-16.  5-21,  5-32.  5-43, 
5-57. 5-104.  and  S-124).  The  vast 
majority  of  these  comments  simply 
objected  to  grain  dust  being  considered 
a  hazardous  chemical  under  the  rule, 
and  to  OSHA  "adopting"  the  ACGIH 
TLV  for  grain  dust. 

Under  the  provisions  of  the  original 
final  rule,  as  well  as  the  revised  final, 
OSHA  established  a  "floor"  of 
chemicals  which  are  always  considered 
to  be  hazardous  imder  the  rule.  These 
include  chemicals  which  OSHA 
regulates,  and  chemicals  which  appear 
in  the  latest  edition  of  Threshold  Limit 
Values  for  Chemical  Substances  and 
Physical  Agents  in  the  Work 
Environment,  an  annual  publication  of 
the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  (now  entitled  Threshold  Limit 
Values  and  Biological  Exposure  Indices) 
(paragraph  (d)(3)).  ACGIH  is  a 
professional  society  which  is  widely 
recognized  as  an  authority  in  evaluation 
of  the  hazards  of  materials  in  the 
workplace,  and  establishment  of 
recommended  permissible  exposure 
levels  for  those  materials.  During  the 
rulemaking  on  the  original  rule, 
participants  confirmed  that  if  ACGIH 
finds  a  material  to  be  hazardous,  and 
thus  establishes  a  permissible  level  for 
it.  this  is  important  information  to  be 
considered  in  the  hazard  determination 
process.  (See,  e.g..  48  FR  53298-99.) 
Therefore.  OSHA  included  this 
conclusion  in  the  hazard  determination 
process  by  stating  that  if  the  material 
appears  on  the  ACGIH  list,  it  is.  by 
definition  uiuler  the  rule,  a  hazardous 
chemical.  Chemicals  listed  by  ACGIH 
(or  regulated  by  OSHA),  however,  are 
not  the  only  substances  covered  under 


the  scope  of  the  rule.  If  there  is  evidence 
to  indicate  a  material  presents  a 
physical  hazard  in  the  workplace  [e.g., 
flammability  or  combustibility)  or  if 
there  is  one  statistically  significant 
study  that  indicates  a  potential  adverse 
health  effect  may  occur  upon  exposure, 
the  chemical  is  covered  by  the  rule 
(paragraph  (d)(2)). 

OSHA  has  not  "adopted"  the 
threshold  limit  value  (TLV)  for  any  of 
the  substances  on  the  TLV  list.  It  has 
simply  stated  that  the  fact  that  this 
recognized  authority  has  found  a 
substance  to  be  hazardous  is  important 
information  for  exposed  employees  and 
users  of  a  product  to  be  aware  of,  as 
well  as  being  aware  of  the  level  of 
exposure  that  authority  has 
recommended.  Where  OSHA  has 
specific  exposure  levels,  this 
information  must  also  be  indicated  on  a 
MSDS.  and  if  the  producer  has  a 
recommended  level — as  many  larger 
manufacturers  do — this  information 
must  also  appear.  Thus  the  downstream 
employers  will  have  the  benefit  of 
knowing  that  such  recommendations 
and  requirements  exist,  and  this  will 
help  them  design  appropriate  protective 
measures  for  their  employees. 

Whether  these  materials  appeared  on 
the  TLV  list  or  not  is  somewhat 
immaterial  in  terms  of  whether  they  are 
covered  by  the  rule  since,  if  they  are  not 
listed,  an  evaluation  still  has  to  be  made 
of  the  available  hazard  data  to 
determine  if  they  meet  the  definition  of 
"hazardous  chemical"  under  the 
standard.  For  grain  dust,  there  is 
evidence  that  it  presents  both  a  physical 
hazard  (potential  for  explosion)  and  a 
health  hazard  (there  is  evidence  that 
respiratory  effects  result  from  exposure). 
[See,  e.g.,  OSHA  Final  Rule  for  Grain 
Handling  Facilities.  52  FR  49542;  Ex.  4- 
29  (MSDS  for  grain);  Ex.  4-30  (ACGIH 
documentation  for  the  TLV  for  grain 
dust);  Ex.  4-43  (OSHA  Grain  Elevator 
Industry  Hazard  Alert,  1/5/78);  and  Ex. 
4-49  (U.S.  General  Accounting  Office 
report  on  grain  fumigation,  1981).  Thus 
grain  dust  would  be  covered  by  the  rule 
regardless  of  whether  the  TLV  list  is 
referenced  or  not.  The  additional  TLV 
reference  merely  ensures  that  the 
downstream  employers  are  provided  the 
necessary  information  about  available 
recommendations  for  control  of  the 
exposures  to  the  material 

OSHA  does  not  agree  that  it  has 
"delegated "  its  authority  (o  ACGIH 
under  the  rule,  and  the  Agency  certainly 
has  not  "adopted"  the  TLV  under  this 
rulemaking  process.  The  HCS  requires 
employers  to  disclose  complete  and 
current  information  on  hazardous 
materials  employees  are  potentially 
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exposed  to.  and  employees  are  entitled 
to  receive  available  information  on  grain 
dust  It  is  not  necessary  for  the  Agency 
to  make  individual  judgments  about  the 
hazards  of  each  chemical  under  the  HCS 
to  determine  if  it  is  covered — the  HCS  is 
a  generic  rule  which  establishes  criteria 
by  which  these  judgments  can  be  made 
by  producers  of  substances,  subject  to 
review  by  OSHA  through  its 
enforcement  procedures. 

OSHA  is  aware  that  information  such 
as  material  safety  data  sheets  on  grain 
dust,  comphance  manuals,  and  training 
aids  have  been  developed  and  are 
currently  available  in  the  grain  industry 
(see,  e.g.,  Exs.  4-29.  4-30.  4-43.  4-47.  and 
4-52). 

Radiation  and  biological  hazards. 
Although  OSHA  has  never  considered 
either  radioactivity  or  biological  hazards 
to  be  covered  by  the  HCS.  we  do 
periodically  receive  inquiries  regarding 
such  coverage.  Therefore,  we  are  taking 
this  opportunity  to  specifically  indicate 
that  these  types  of  hazards  are  not 
covered  by  the  rule.  If  a  radioactive 
chemical  presents  other  types  of 
chemical  hazards  that  are  not  the  result 
of  the  radioactivity  of  the  chemical,  it 
will  be  covered  for  those  hazards. 
Otherwise,  the  hazard  of  radioactivity 
itself  is  covered  under  the  rules  of  other 
Federal  agencies  or  under  OSHA's 
radiation  rules. 

Definitions 

Article.  The  issues  involving  the 
article  definition  and  exemption  have 
already  been  described  in  detail  in  the 
preceding  section.  The  modified 
definition  for  "article"  being  proposed  is 
"a  manufactured  item,  other  than  a  fluid 
or  particle:  (i)  Which  is  formed  to  a 
specific  shape  or  design  during 

fnufacture;  (ii)  which  has  end  use 
ction(s)  dependent  in  whole  or  in 
1  upon  its  shape  or  design  during  end 
;  and  (iii)  which  under  normal 
iditions  of  use  does  not  release  more 
than  very  small  quantities  [e.g.,  minute 
or  trace  amotmts]  of  a  hazardous 
chemical  (as  determined  under 
paragraph  (d)  of  this  section]  and  does 
not  pose  a  physical  hazard  or  a  health 
risk  to  employees." 

Commercial  account.  As  discussed  in 
the  preceding  discussion  on  consumer 
products.  OSHA  is  proposing  a 
definition  for  "commercial  account"  to 
help  clarify  which  retail  distributors 
need  to  maintain  MSDSs  for  their 
customers.  The  definition  proposed  is 
"commercial  account"  means  "an 
arrangement  whereby  a  retail  distributor 
sells  haxardous  chemicals  to  an 
employer,  generally  in  large  quantities 
over  tine  and  at  costs  that  are  below 
the  regular  retail  price." 


Hazard  warning.  Both  the  original  and 
revised  final  rules  include  a  definition 
for  "hazard  warning"  which  states  that 
it  means  "any  words,  pictures,  symbols, 
or  combination  thereof  which  convey 
the  hazard(8)  of  the  chemical(s)  in  the 
container(s)."  "Appropriate  hazard 
warnings"  are  to  be  put  on  container 
labels.  Since  the  rule  covers  "physical" 
and  "health"  hazards,  specific 
information  regarding  these  would  be 
required  on  a  label  to  comply.  OSHA 
provided  clarification  regarding  the 
Agency's  interpretations  of  these 
requirements  in  the  preamble  to  die 
revised  final  rule  (see,  52  FR  31664). 
However,  since  the  issue  was  not 
related  to  the  expansion  of  the  scope,  no 
modifications  for  purposes  of 
clarification  were  proposed  at  that  time. 
The  Agency  is  taking  this  opportunity  to 
repeat  the  discussion  and  to  propose 
changes  consistent  with  these 
interpretations  to  clarify  the  language  in 
the  rule  itself. 

Many  labels  at  the  time  the  HCS  was 
promulgated  included  only 
precautionary  statements,  rather  than 
providing  necessary  information  about 
the  specific  hazards  of  the  chemicals. 
Thus  employees  encountered  statements 
such  as  "avoid  inhalation"  on  virtually 
every  chemical  container,  but  were  not 
provided  with  statements  regarding 
what  type  or  severity  of  effect  inhalation 
could  be  expected  to  produce. 

OSHA's  intent  in  devising  the  labeling 
requirements  for  the  rule  was  to  keep 
the  required  information  to  a  minimum. 
Although  employers  could  choose  to 
provide  additional  statements,  OSHA's 
requirements  were  to  be  limited  to  the 
minimal  amount  necessary  to  convey 
the  hazards  to  the  workers.  Under  the 
OSHA  scheme,  other  data  regarding 
protective  measures,  first  aid.  etc.,  are  to 
be  included  on  the  material  safety  data 
sheet  or  in  training,  rather  than 
appearing  on  the  label  itself.  This 
approach  is  in  keeping  with  the 
Agency's  evaluation  of  available  data 
on  effectiveness  of  labels  which 
indicates  that  the  more  detail  there  is  on 
a  label,  the  less  likely  it  is  that 
employees  will  read  and  act  on  the 
information.  The  purpose  of  the  label  is 
to  serve  as  an  immediate  visual  warning 
of  the  chemical  hazards  in  the 
workplace.  (See  generally,  48  FR  53300- 
03). 

There  have  been  misinterpretations  of 
the  requirements  made  based  on 
statements  in  the  preamble  to  the  rule 
concerning  various  labeling  systems 
(see  48  FR  53301).  This  preamble 
discussion  involves  format  of  labels,  and 
is  not  an  unqualified  endorsement  of 
any  particular  labeling  system.  It  simply 
states  that  any  format  may  be  used,  as 


long  as  the  label  includes  the  minimal 
information  required  by  the  standard.  It 
should  be  noted  that  it  can  be  expected 
that  some  labels  prepared  in  accordance 
with  any  of  the  available  labeling 
systems  might  be  found  to  be  deficient 
Again,  the  preamble  discussion  cited 
merely  reemphasized  that  employers  are 
not  constrained  to  use  any  particular 
format  or  wording,  but  are  constrained 
by  the  necessity  to  comply  with  the 
requirements  of  the  rule  concerning  the 
information  to  be  provided — the 
identity,  the  hazards,  and  for  containers 
leaving  the  workplace,  the  name  and 
address  of  the  responsible  party. 

To  address  questions  raised  regarding 
the  definition,  OSHA  has  added 
"physical  and  health"  to  modify  the 
term  "hazards"  in  the  definition.  The 
terms  "physical"  and  "health"  hazards 
are  already  defined  in  the  rule,  and 
these  are  the  specific  hazards  that  are  to 
be  "conveyed"  in  an  "appropriate" 
hazard  warning.  In  addition,  the  phrase 
"including  target  organ  effects"  is  being 
added  to  clarify  what  OSHA  considers 
to  be  "health  hazards." 

It  will  not  necessarily  be 
"appropriate"  to  warn  on  the  label 
about  every  hazard  listed  in  the  MSDS. 
The  data  sheet  is  to  address  essentially 
everything  that  is  known  about  the 
chemical.  The  selection  of  hazards  to  be 
highlighted  on  the  label  will  involve 
some  assessment  of  the  weight  of  the 
evidence  regarding  each  hazard 
reported  on  the  data  sheet  This  does 
not  mean,  however,  that  only  acute 
hazards  are  to  be  covered  on  the  label 
or  that  well-substantiated  hazards  can 
be  omitted  from  the  label  because  they 
appear  on  the  data  sheet  It  also  does 
not  mean  that  employers  preparing 
labels  can  eliminate  hazards  from  the 
labels  based  on  their  assessment  of  the 
potential  risks  associated  with  exposure 
(and,  implicitly,  their  estimates  of  the 
exposure  levels  in  downstream 
workplaces).  A  "hazard"  is  an  intrinsic 
property  of  a  chemical,  and  where  there 
is  potential  for  exposure  to  that 
chemical,  there  is  always  a  potential 
risk  of  experiencing  adverse  health 
effects.  The  purpose  of  the  HCS  is  to 
provide  eariy  warning  of  such  effects, 
thus  resulting  in  avoidance  of  exposure 
and  subsequently  a  reduction  in  risk. 
The  only  time  a  well-substantiated 
hazard  can  be  omitted  from  a  label  is  if 
the  chemical  is  in  a  physical  state  that 
does  not  allow  exposure  to  occur  (e.^., 
physically  bound). 

It  may  be  "appropriate"  to  provide 
less  detailed  information  on  the 
chemical  hazards  in  an  in-plant  labeling 
system,  where  MSDSs  and  traimog  are 
readily  available,  than  on  a  labd  placed 
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on  a  container  leaving  the  workplace, 
where  it  may  provide  the  only  hazard 
information  in  certain  situations  and 
where  there  is  no  guarantee  that  the 
downstream  employers  handling  or 
using  the  chemical  will  fully  understand 
the  less  detailed  label.  This  difference  in 
appropriateness  allows  employers  to 
establish  standardized  in-plant  labeling 
systems,  as  long  as  training  regarding 
the  use  of  these  systems  is  conducted, 
and  MSDSs  provide  the  required, 
detailed  information.  OSHA  is 
proposing  to  modify  the  labeling 
provisions  in  paragraph  (f)  to  clarify  the 
differences  in  what  is  required  for  labels 
on  shipped  containers  versus  what  is 
permitted  for  labels  on  in-plant 
containers.  These  modifications  are 
discussed  in  the  section  on  labels  which 
follows. 

ANSI  Standard  for  Precautionary 
Labeling.  OSHA  is  aware  that  the 
American  National  Standards  Institute 
(ANSI)  is  in  the  process  of  revising  its 
standard  for  precautionary  labeling 
(Z129.1-1982)  to  include,  among  other 
things,  guidance  for  target  organ  effect 
labeling.  A  copy  of  the  latest  version  of 
this  document  is  available  in  the  record 
(Ex.  4-69).  OSHA  is  inviting  comment  on 
whether  the  Agency  should  consider 
stating  specifically  (either  in  the  final 
rule  or  in  a  compliance  directive)  that 
the  draft  ANSI  standard,  when  finalized, 
and  if  acceptable  to  OSHA,  provides 
employers  with  sufficient  guidance  to 
produce  an  acceptable  label  for 
compliance  with  the  HCS.  In  other 
words,  if  the  employer  follows  the 
guidance  provided  by  ANSI,  that  would 
be  one  way  to  comply  with  the 
requirements  of  the  HCS.  Employers 
would  still  be  free  to  use  other  labeling 
systems  or  approaches  to  labeling, 
where  appropriate,  as  long  as  they  meet 
the  requirements  of  the  HCS.  But  those 
emproyers  who  wish  to  have  more 
specific  guidance  to  follow  would  be 
able  to  use  the  ANSI  standard  to  assist 
them  in  complying.  OSHA  is  particularly 
interested  in  comments  about  the  extent 
of  target  organ  information  that  would 
be  on  a  label  under  the  ANSI  scheme, 
and  whether  this  would  provide  enough 
information  to  comply  with  the  HCS. 

Material  safety  data  sheet.  As 
described  in  the  earlier  discussion  on 
coverage  of  drugs,  OSHA  is  proposing  to 
modify  the  definition  of  "material  safety 
data  sheet"  to  mean  "written  or  printed 
material  concerning  a  hazardous 
chemical  which  is  prepared  in 
accordance  with  paragraph  (g)  of  this 
section.  For  hazardous  chemicals  which 
are  drugs  regulated  by  the  Food  and 
Drug  Administration  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 


301  et  seq.],  an  approved  package  insert 
or  drug  information  in  the  Physicians' 
Desk  Reference  will  be  considered  a 
material  safety  data  sheet  for  purposes 
of  compliance  with  this  rule  in  the 
nonmanufacturing  sector." 

Hazard  Determination 

Mixtures.  OSHA  is  making  one  minor 
correction  to  the  mixture  provisions.  In 
paragraph  (d)(5)(iv),  OSHA  requires  that 
hazardous  chemical  components  of  a 
mixture  in  concentrations  less  than  one 
percent  (or  in  the  case  of  carcinogens, 
less  than  0.1  pecent)  are  covered  by  the 
HCS  if  they  can  be  released  in 
concentrations  which  may  exceed  an 
OSHA  exposure  limit  or  ACGIH 
Threshold  Limit  Value,  or  could  present 
a  health  "hazard"  to  employees  in  the 
concentrations  released.  OSHA 
incorrectly  used  the  term  "hazard"  in 
this  provision.  A  hazard  is  an  inherent 
property  of  the  chemical,  and  would 
exist  no  matter  what  quantity  was 
present.  OSHA  intended  to  refer  to  the 
presence  of  a  health  risk  to  employees 
exposed  to  the  chemical.  The  risk  is  a 
function  of  the  inherent  hazard  and  the 
amount  of  exposure.  Therefore,  in 
accordance  with  these  scientific 
principles,  OSHA  is  correcting 
paragraph  (d)(5)(iv)  to  state  that  such 
quantities  of  hazardous  chemicals  are 
always  covered  by  the  HCS  when  they 
present  a  health  risk  to  employees  in 
concentrations  below  the  cut-offs. 

Written  Hazard  Communication 
Program 

Mobile  worksites.  Under  the  revised 
final  rule,  OSHA  included  what  is 
termed  a  mobile  worksite  provision 
which  permitted  employers  of 
employees  who  travel  between 
workplaces  during  a  work  shift  to 
maintain  MSDSs  at  the  central 
workplace  as  long  as  the  information  is 
available  to  employees  immediately  in 
the  event  of  an  emergency  (paragraph 
(g)(9)).  Such  employees  would  also  have 
access  at  the  central  location  prior  to 
departing  for  the  other  sites,  and  when 
they  return  to  the  central  location.  This 
appeared  to  OSHA  to  be  a  reasonable 
accommodation  for  such  a  work 
operation,  that  still  provides  employees 
with  immediate  access  to  necessary 
information  in  an  emegency  and  daily 
access  to  all  information  as  a  reference 
source. 

Several  commenters  requested  that 
OSHA  clarify  that  in  this  situation  the 
written  hazard  communication  programs 
may  also  be  maintained  at  the  central 
workplace  (Exs.  5-^6,  5-«7,  5-79,  and  5- 
110).  [See  also.  Ex.  L-5-100  which 
suggests  that  the  mobile  worksite 
provision  should  apply  when  workers 


are  at  a  remote  site  for  several  days.) 
Therefore  OSHA  is  proposing  to  add  the 
following  paragraph  to  the  written 
hazard  communication  program 
requirements  (paragraph  (e)(5)): 

Where  employees  must  travel  l>etween 
workplaces  during  a  workshift,  i.e.,  their 
work  is  carried  out  at  more  than  one 
geographical  location,  the  written  hazard 
communication  program  may  l>e  kept  at  a 
central  location  at  the  primary  workplace 
facility. 

It  should  be  noted  that  as  in  the 
situation  with  MSDSs.  this  exception  is 
limited  to  work  operations  where 
employees  travel  during  each  day,  thus 
making  it  somewhat  impractical  to 
either  carry  a  written  program  with 
them,  or  to  have  a  duplicate  copy  at 
each  site  serviced  (such  as  oil  wells). 
Comment  is  invited  on  this  exception 
and  its  application. 

Multi-employer  worksite  provision. 
When  OSHA  promulgated  the  original 
final  HCS,  there  was  a  requirement  in 
the  written  hazard  communication 
program  that  employers  include  in  the 
plan  and  implement  "the  methods  the 
employer  will  use  to  inform  any 
contractor  employers  with  employees 
working  in  the  employer's  workplace  of 
the  hazardous  chemicals  their 
employees  may  be  exposed  to  while 
performing  their  work,  and  any 
suggestions  for  appropriate  protective 
measures."  48  FR  53343,  paragraph 
(e)(l](iii). 

This  provision  was  included  in  the 
rule  to  ensure  that  contractor  employers 
had  enough  information  to  protect  their 
employees  when  performing  work  on 
manufacturing  sites.  Contractors  are 
often  used  in  this  context  to  perform 
such  tasks  as  servicing  and  cleaning  out 
reactor  vessels,  and  their  employees 
may  be  exposed  to  significant  quantities 
of  hazardous  chemicals  under  those 
circumstances. 

The  rule  did  not  address  the  opposite 
situation,  i.e.,  where  a  contractor  brings 
a  hazardous  chemical  to  the 
manufacturing  facility  and  exposes  the 
manufacturing  employer's  employees. 
OSHA  received  many  inquiries  from 
manufacturers  concerning  this  issue.  It 
is  apparently  a  pervasive  problem,  and 
these  manufacturers  wanted  to  be  able 
to  use  some  provision  in  the  rule  to 
compel  contractors  to  provide  such 
information.  After  a  number  of  informal 
discussions  with  interested  parties 
concerning  how  manufacturers  might 
resolve  this  problem,  OSHA  included  a 
recommendation  in  its  compliance 
directive  (Ex.  4-24)  that  employers 
consider  including  arrangements  for  an 
exchange  of  hazard  information  in  their 
contracts.  We  had  been  told  that  this 
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practice  was  being,  used  successfully  by 
a  number  of  manufacturera. 

OSHA  bdieves  that  this  problem  of 
multiple  employers  using  hazardous 
chemicals  on  the  same  site  becomes 
even  more  pressing  when  the  standard 
covers  the  non-manufacturing  sector, 
particularly  in  the  construction  industry. 
In  fact,  representatives  of  the 
construction  industry  have  long 
supported  requirements  to  ensure 
information  is  available  to  them  on  such 
sites.  As  noted  in  the  preamble  to  the 
expanded  rule  [see  52  FR  31858-59),  the 
Advisory  Committee  on  Construction 
Safety  and  Health  (ACCSH)  made 
recommendations  for  signs,  labels, 
MSDSs.  and  training  on  construction 
sites  as  early  as  1980  (Ex.  4-4,  Report  on 
Occupational  Health  Standards  for  the 
Construction  Industry  (5/16/80)).  At  that 
time  the  Committee  felt  "that  the 
construction  employer  was  not  in  a 
position  to  easily  acquire  information  on 
the  hazards  associated  with  the  many 
products  and  materials  used  in  the 
industry,  but  that  such  information  was 
fundamental  to  the  preparation  of 
warning  signs,  labels,  training  programs, 
and  other  important  job  safety  and 
health  activities."  52  FR  31859.  The  HCS 
did  not  exist  at  the  time  of  the  report, 
and  the  Committee  thus  recommended 
that  a  solution  to  the  problem  of  lack  of 
information  would  be  to  modify  and 
extend  the  existing  OSHA  standard  for 
material  safety  data  sheets  which  at  the 
time  applied  only  to  ship  repairing, 
shipbuilding,  and  ship  breaking  (29  CFR 
1915, 1917.  and  1918): 

The  modified  standard  would  require 
manufacturers  or  formulators  of  hannful 
materiaJs  or  agents  to  supply  material  safety 
data  sheets  along  with  their  products  in  such 
a  fashion  that  they  reach  constntction 
employers  *  *  *  Under  the  standard,  these 
data  sheets  would  then  be  available  at  the 
construction  worksite  for  use  by  employers 
and  employees. 

Furthermore,  ACCSH  indicated  in  the 
same  report  that  worker  training  should 
include  the  "exact  identification  of  the 
material  or  process  that  is  hazardous," 
"health  effects  of  the  material,"  and 
"location  and  availability  of  chemical 
identification  lists  and  substance  data 
sheets."  ACCSH  clearly  believed  that 
substance-specific  information  is 
necessary  and  appropriate  on 
construction  sites. 

This  issue  was  also  addressed  in  a 
number  of  comments  submitted  in 
response  to  the  ANPR.  For  example,  the 
National  Association  of  Home  Builders 
(NAHB)  (Ex.  2-223)  addressed  the  issue 
of  multiple  subcontractors: 

It  is  crucial  that  OSHA  recognize  that  any 
of  these  subcontractors  may  bring 
"hazardous"  materials  onto  the  jobsite.  but 


exposure  to  these  materials  wiii  not 
necessarily  be  limited  to  employees  of  that 
sutjcontractor.  Thus,  an  electrician  may  be 
exposed  to  paint  fumes,  and  a  plumber  may 
be  exposed  to  muriatic  acid.  Obviously,  some 
system  of  conveying  information  to  workers 
must  be  developed  which  accounts  for  this 
diverse  workforce  on  the  site. 

Similarly,  the  National  Erectors 
Association  (Ex.  2-226)  suggested: 

The  customer  and  the  general  or  prime 
contractorfs)  should  jointly  develop  and 
agree  on  a  hazard  communication  program 
for  that  site.  The  general  or  prime  contractor 
should  in  turn  discuss  and  develop  an 
appropriate  hazard  communication  program 
with  each  of  the  subcontractors  which  he  has 
control  over.  MSDS  information  should  be 
discussed  and  updated  at  the  weekly  tool  box 
safety  meetings  and  the  contractor  progress 
meetings. 

The  National  Constructors 
Association  (NCA)  (Ex.  2-108)  also 
indicated  that: 

Another  major  problem  exists  in  that 
owner/clients  do  not  automatically  furnish 
their  MSDS's  to  contractors  working  on  the 
owner/client  property,  that  are  or  could  be. 
exposed  to  owner/client  controlled 
hazardous  substances. 

In  a  later  comment,  NCA  recommended 
that  language  be  included  in  the 
expanded  scope  rule  as  follows  (Ex.  Z- 
225): 

Contractor  employers  using  hazardous 
chemicals  which  may  create  a  hazard  to 
employees  of  other  employers  at  a  multi- 
employer workplace  during  normal 
conditions  of  use.  or  during  a  foreseeable 
emergency  shall: 

*  '  *  Inform  the  other  employers  of  the 
storage  and  work  locations  of  the  hazardous 
chemicals; 

*  *  ■  Supply  a  copy  of  the  material  safety 
data  sheet  to  each  employer  who  requests  a 
copy: 

*  *  *  Review  the  material  safety  data 
sheet  with  other  employers  whose  work  vrill 
be  directly  affected  by  the  use  of  the 
hazardous  chemicals. 

In  addition,  NCA  included  a  provision  in 
their  recommended  standard  that 
addressed  employee  access  to  MSDSs  at 
the  worksite:  "The  contractor  employer 
shall  maintain  copies  of  the  material 
safety  data  sheets  for  each  hazardous 
chemical  used  by  the  contractor 
employer,  or  furnished  by  another 
employer  in  the  workplace,  and  shall 
make  them  readily  accessible  during 
each  work  shift  to  employees  when  they 
are  in  their  work  area(s)." 

The  American  Road  &  Transportation 
Builders  Association  (Ex.  2-81)  also 
addressed  the  issue:  "Coordination  of 
responsibility  for  MSDS  access, 
labeling,  and  training,  again,  is 
necessary  *  *  *.  A  possible  compromise 
would  be  to  make  the  information 
available  where  notices  are  generally 


posted,  at  a  central  location,  where 
workers  often  report  for  work." 

The  United  Brotherhood  of  Carpenters 
and  {oiners  of  America  (Ex.  2-105) 
reported  that  contractors  are  already 
making  MSDSs  available  on 
construction  sites: 

Many  contractors  now  keep  a  loose-leaf 
book  of  MSDSs  in  their  trailer  on  site  for  each 
access.  Some  contractor  associations  have 
produced  loose-leaf  binders  that  review  the 
chemicals  commonly  used  at  worksites,  their 
hazards,  and  the  HCS  requirements.  There 
are  also  numerous  private  services  available 
to  provide  data  sheets  on  microfiche  and  on- 
line by  computers  *  *  *.  Microfiche  takes  up 
little  space  (one  loose-leaf  binder)  *  *  *.  Any 
contractor  with  a  personal  computer  could  tie 
into  an  MSDS  data  base  by  purchasing  a 
modem. 

The  International  Brotherhood  of 
Painters  and  Allied  Trades  (IBPAT) 
indicated  that,  as  a  general  rule,  MSDSs 
have  not  been  provided  automatically  to 
contractors.  However,  paint 
manufacturers  have  usually  provided 
them  when  requested.  Given  the  short 
duration  of  some  construction  jobs, 
however,  receipt  upon  request  from  the 
manufacturer  is  too  late — the  job  is 
completed.  "Failure  to  have  the  MSDS 
available  ahead  of  time  does  not  allow  a 
contractor  ample  opportimity  to  take 
into  consideration  the  kind  of  equipment 
that  may  be  necessary  to  do  a  job  safely 
*  *  *."  (Ex.  2-199).  The  roPAT  confirms 
that  MSDSs  are  necessary  to  properly 
protect  painters,  regardless  of  whether 
the  paints  are  Industrial  coatings  or 
consumer  products:  "If  the  paint 
manufacturer  has  any  reason  to  believe 
that  a  product  sold  will  be  used  by  a 
professional,  then  the  product  should  be 
provided  with  ways  sufficient  for  the 
employer  and  the  user  to  assure  that  the 
employer  will  receive  the  proper  MSDS 
for  the  product  *  *  *.  In  general. 
products  purchased  by  professional 
paint  or  allied  product  applicators  are 
used  at  quicker  rates  for  longer  periods 
of  time  thus  the  same  product  will  often 
pose  greater  risk  to  professionals  than 
consumers.  The  types  of  products  so 
purchased  are  also  extremely  varied, 
ranging  from  rather  benign  to  extremely 
hazardous  *  *  *". 

In  preparing  the  revised  final  rule. 
OSHA  took  these  comments  into 
consideration  and  included  a  multi- 
employer worksite  provision  in  the 
written  hazard  communication  program 
requirements  (52  FR  31860:  paragraph 
(e)(2),  as  summarized  below): 

Employers  who  produce,  use,  or  store 
hazardous  chemicals  at  a  workplace  in  such 
a  way  that  the  employees  of  other 
employer(s)  may  be  exposed  (for  example, 
employees  of  a  construction  contractor 
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working  on-site)  shall  additionally  ensure 
that  the  hazard  communication  programs 
developed  and  implemented  under  this 
paragraph  (e)  include  the  following: 

'  '  *  The  methods  the  employer  will  use  to 
provide  the  other  employer(s)  with  a  copy  of 
the  material  safety  data  sheet,  or  to  make  it 
available  at  a  central  location  in  the 
workplace,  for  each  hazardous  chemical  the 
other  employi>r(s)'  employees  may  be 
exposed  (o  while  working; 

'  *  *  The  methods  the  employer  will  use  to 
inform  the  other  employerfs)  of  any 
precautionary  measures  that  need  to  be  taken 
to  protect  employees  during  the  workplace's 
normal  operating  conditions  and  in 
foreseeable  emergencies:  and, 

*  *  *  The  methods  the  employer  will  use  to 
inform  (he  other  employer(s)  of  the  labeling 
system  used  in  the  workplace. 

As  described  in  the  preamble  to  the 
final  rule  (52  FR  31865).  this  type  of 
provision  is  necessary  to  ensure  that  all 
employees  have  sufficient  information  to 
protect  themselves  in  the  workplace, 
regardless  of  which  employer  uses  the 
hazardous  chemical.  It  also  ensures  that 
employers  have  the  necessary 
information  to  adequately  conduct 
training,  and  to  select  appropriate 
protective  measures  for  the  work 
operation.  Several  OSHA-approved 
State  Plan  States  have  incorporated 
similar  provisions  in  their  expanded 
scope  rules,  and  have  successfully 
implemented  them. 

ACCSH  reviewed  the  multi-employer 
worksite  provision  at  its  meeting  on 
June  23, 1987.  and  did  not  raise 
objections  to  the  items  addressed, 
including  the  provision  for  MSDSs  to  be 
made  available  on  multi-employer 
worksites  (Ex.  4-6).  ACCSH 
recommended  that  provisions  regarding 
material  safety  data  sheets  be  amended 
to  preclude  use  of  a  chemical  on-site 
prior  to  receipt  of  an  MSDS  (Ex.  4-6,  Tr. 
218,  222),  and  that  employees  who  travel 
between  workplaces  must  have  a  copy 
of  an  MSDS  in  their  vehicles  for  each 
chemical  they  will  be  using  (Tr.  243). 

One  member  cited  an  incident  which 
occurred  on  a  construction  site  involving 
a  potentially  carcinogenic  material.  The 
label  indicated  the  potential 
carcinogenic  effects,  but  did  not  provide 
suggested  protective  measures.  This  is 
consistent  with  the  HCS  since  protective 
measures  are  only  required  to  be 
included  on  the  MSDS.  The  job  was 
stopped  for  three  days  until  the 
company  could  obtain  the  MSDS  and 
ascertain  from  it  the  protective 
measures  they  needed  to  implement  to 
protect  the  Workers.  "This  unfortunately 
is  what  is  happening  with  a  lot  of  labels 
that  are  being  used  today.  The- labels  are 
not  specific  enough,  and  as  a  result,  the 
control  measures  that  are  necpssary  to 
use  that  n^aterial  are  not  readily  ' 


available  until  they  get  a  material  safety 
data  sheet  and  read  the  details  on  it." 
Tr.  188. 

Another  member  suggested  that 
obtaining  and  maintaining  MSDS 
information  on  a  worksite  is  analogous 
to  obtaining  and  maintaining 
instructions  for  assembling  or  installing 
equipment  and  similar  tasks  that  are 
commonly  performed  In  construction. 
The  paperwork  necessary  to  provide 
instructions  is  routinely  provided  prior 
to  use  as  the  job  would  have  to  be 
stopped  if  it  was  not  received  from 
suppliers  at  that  time.  "If  the  same 
urgency  was  placed  on  the  MSDS  in 
getting  it  to  the  job  as  it  was  [on]  getting 
instructions  on  how  to  put  *  *  * 
together  a  piece  of  equipment  on  the  job, 
it  would  arrive  there."  Tr.  190. 

OSHA  decided  that  the  provisions  as 
written  adequately  addressed  the 
problems  raised,  i.e.,  the  standard 
already  requires  suppliers  to  provide  the 
MSDSs,  and  employers  to  have  MSDSs 
for  each  hazardous  chemical  in  the 
workplace.  However.  OSHA  believes 
that  the  ACCSH's  discussion  of  the 
issues  and  the  recommendations  made 
regarding  MSDSs  clearly  indicate  that 
the  Committee  did  not  envision  hazard 
communication  requirements  for 
construction  that  do  not  include  on-site 
availability  of  MSDSs. 

The  Committee  also  suggested  that 
OSHA  clarify  the  language  of  the  rule  to 
ensure  that  the  written  programs  are 
maintained  at  each  worksite,  and  OSHA 
adopted  that  recommendation  in  the 
revised  final  rule.  Furthermore,  on 
November  3, 1987,  after  reviewing  the 
OMB  letter  regarding  the  information 
collection  requirements  of  the  rule, 
ACCSH  unanimously  reaffirmed  its 
position  that  while  a  separate  standard 
would  be  preferred  for  the  construction 
Industry,  "the  Committee  does  not  feel  it 
would  be  appropriate  to  exempt  or 
remove  protections  existing  now"  under 
the  HCS,  and  that  the  rule  continue  to 
apply  in  construction  (Ex.  4-74). 

As  discussed  above  regarding 
consumer  products,  without  MSDSs  the 
hazard  communication  program  will  not 
be  effective.  The  consensus  of  the 
participants  in  the  rulemaking  on  the 
original  final  rule  was  that  labels  can 
only  provide  limited  information — the 
detailed  source  of  information  must  be 
the  MSDS.  Furthermore,  adequate 
training  cannot  be  conducted  if  the 
information  is  not  available  on  the 
substances  involved.  As  the  National 
Paint  and  Coatings  Association  (H-022 
Ex.  19-62)  stated: 

NPC A  concurs  with  the  Agency's 
assessment  of  the  function  and  utility  of  the 
MSDS  as  the  primary  component  of  a  Hazard 
Communications  Program  *  *  '.The  label  is 


limited  in  the  amount  and  detail  of  hazard 
information  which  it  can  contain  and  still 
effectively  communicate.  The  MSDS  serves 
as  the  source  document  and  ampiiHcation  of  ' 
the  information  presented  on  the  label  *  *  * 
NPCA  has  had  a  long-standing  policy  of 
recommending  that  MSDS's  be  provided  to 
customer/employers  even  though  not  as  yel 
required  by  law 

OSHA  agrees  with  NPCA's  assessment 
of  the  importance  of  MSDSs,  although 
their  more  recent  comments  do  not 
appear  to  be  consistent  with  this 
approach  since  they  have  suggested  that 
MSDSs  are  not  necessary  for  paint 
contractors  (Ex.  5-75).  OSHA  believes 
the  need  for  such  information  is  just  as 
critical  in  the  non-manufacturing  sector 
where  employees  are  exposed  to  the 
same  hazardous  chemicals  as  in  the 
manufacturing  sector.  Many  other 
manufacturers  and  their  representatives 
concurred  with  OSHA's  conclusion  that 
a  program  cannot  be  effective  without 
all  of  the  major  components  included  in 
the  OSHA  rule— including  MSDSs  being 
available  to  employees  and  employers 
at  the  job  site  [see.  e.g..  H-022  Exs.  19- 
62, 19-91. 1»-124, 19-156, 19-185,  and  19- 
199.) 

The  comments  received  following 
publication  of  the  final  rule  are  mixed 
on  this  issue.  One  commenter  (Ex.  5- 
108)  posed  a  question  that  we  believed 
was  answered  by  the  multi-employer 
worksite  provision:  "Although  the  law 
for  training  and  maintaining  MSDS  will 
put  the  responsibility  for  their 
employees  on  the  subcontractor,  how 
about  the  exposure  of  two  or  more 
subcontractors'  employees  to  each 
other,  our  exposure  to  products 
subcontractors'  employees  are  using  and 
their  employees'  exposure  to  products 
we  are  using?  These  are  not  everyday 
problems  in  manufacturing,  therefore, 
here  is  another  complex  area  that 
should  be  considered  if  the  standard  is 
to  be  expanded."  We  agree,  and  hence 
addressed  it  in  the  written  program 
requirements. 

Several  commenters  believed  that  the 
provisions  would  not  work  because  of 
the  number  of  contractors  on  the  site 
and  the  potential  number  of  chemicals 
(Exs.  5-83,  5-84,  and  5-69).  One 
suggested  alternative,  however,  was  to 
allow  contractors  to  deposit  copies  of 
their  MSDSs  in  a  central  location  on-site 
or  make  them  available  on  some 
reasonable  basis  such  as  In  their  truck. 
This  is  already  explicitly  permitted 
under  the  rule.  Similarly,  the  National 
Association  of  Home  Builders  (NAHB) 
testified  during  the  bMB  paperwork 
meeting  (Ex.  5-76.  Tr.  53j  on  the  issue  of, 
keeping  MSDSs  on  a  multi-einployer 
worksite.  When  questioned  as  to  the 
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feasibility  of  keeping  them  at  a  central 
location  on  the  site.  NAHB  indicated 
that  the  preamble  to  the  revised  flnal 
rule  appea^d  to  allow  such  an  option, 
but  the  standard  did  not.  "Now  if 
OSHA's  honest  opinion  is  that  a  central 
MSD  depository  on  the  site  will  take 
care  of  multi-employer  worksites,  let's 
see  it  in  the  rule  *  *  *."  See  paragraph 
(e)(2)(i)  stating  that  the  written  program 
shall  include  methods  the  employer  will 
use  to  either  "provide  the  other 
employer(s)  with  a  copy  of  the  material 
safety  data  sheet  or  make  it  available  at 
a  central  location  in  the  workplace."  52 
FR  31880.  This  is  in  the  rule  itself,  and 
appears,  therefore,  to  address  NAUB's 
statement. 

Some  commenters  have  clearly 
misinterpreted  the  requirements  of  the 
rule  for  multi-employer  worksites.  For 
example,  the  Alliance  of  the  Textile 
Care  Associations  (ACTA)  (Ex.  6,  Tr. 
190-198)  argued  that  they  would  have  to 
maintain  in  their  facilities  MSDSs  for  all 
chemicals  at  their  customers'  sites.  "An 
industrial  laundry  would  be  required  to 
maintain  material  safety  data  sheets 
and  other  information  from  between 
1,000  and  5.000  businesses.  If  one 
assumes  only  very  conservatively  10 
material  safety  data  sheets  per  account, 
this  would  mean  that  an  industrial 
launderer  would  be  confronted  with 
between  10,000  and  50.000  material 
safety  data  sheets  organized  by  service 
route  *  *  *."  The  HCS  does  not  require 
any  such  collection. 

First  of  all,  there  is  no  requirement  to 
maintain  MSDSs  for  products  at  other 
sites  so  the  launderer  would  not  be 
required  to  maintain  in  its  facilities  any 
MSDSs  from  the  facilities  on  its  routes. 
MSDSs  are  only  required  for  the 
chemicals  used  at  the  facility  of  concern. 
Secondly,  service  employees  who  are 
simply  picking  up  and  dropping  off 
materials  such  as  described  in  this 
testimony  (10  minutes  in  the  facility)  are 
not  generally  "working"  on  that  site  in 
the  sense  of  the  multi-employer  worksite 
provision,  and  are  probably  not 
"exposed"  to  the  chemicals  in  the 
facility.  The  ACTA  indicates  that  the 
HCS  requires  training  on  each  and  every 
chemical — this  is  not  true.  The  HCS 
requires  training  on  hazards,  and  this 
can  be  presented  either  by  chemical  or 
by  categories  of  hazard  [e.g.. 
flammability).  In  most  situations,  it  is 
more  practical  and  effective  to  train  by 
hazard  categories.  Furthermore,  the 
training  teaches  employees  to  use 
substance-specific  information  available 
to  them  on  labels  and  material  safety 
data  sheets.  The  delivery  people  should 
receive  such  training,  be  advised  to  read 
lables,  and  trained  to  request  material 


safety  data  sheets  if  they  are  "exposed" 
in  the  conduct  of  their  duties  at  the 
customer's  site  and  need  more 
information.  Availability  of  the  MSDSs 
at  the  customer's  site  satisfies  the 
requirements  of  the  rule. 

Although  some  of  these  commenters 
mentioned  the  large  number  of 
chemicals  on-site  as  being  a  potential 
problem,  others  argued  that  construction 
sites  have  few  hazardous  chemicals,  and 
therefore  do  not  need  right-to-know 
programs  (see,  e.g..  5-17,  5-58,  5-81,  5- 
86,  5-108,  and  5-117.)  However,  it  was 
interesting  to  OSHA  to  note  that  the 
alternative  recommended  by  these 
commenters  to  the  rule  as  written  was 
to  require  the  following  (Exs.  5-10,  5-65. 
and  5-117): 

Post  a  list  of  hazardous  chemicals  at  the 
job  site  with  a  copy  of  the  MSDS. 

Each  contractor  is  responsible  for  posting 
only  MSDS  for  substances  they  are  using. 

Make  available  to  all  employees  a  list  of 
hazardous  substances  being  used  at  site. 

Require  proper  labeling  for  all  hazardous 
substances  prior  to  purchase. 

Require  contractors  to  provide  personal 
protective  equipment  for  their  employees. 

It  appears  that  if  these  construction 
employers  are  recommending  that 
MSDSs  be  maintained  at  the  worksite, 
they  must  consider  it  to  be  feasible  and 
appropriate.  This  worksite  accessibility 
appears  to  be  feasible  at  even  the 
smallest  sites  (IBPAT,  Ex.  2-199): 

The  painting  contractor  usually  has  an 
ofTice.  a  trailer,  a  hotel  room,  a  car,  a  shoe 
box — somewhere — from  which  business  Is 
conducted  and  where  are  found  documents 
pertaining  to  the  job,  such  as  bid  specs, 
purchase  orders,  employment  rosters,  coating 
technical  data  sheets  and  so  on.  All  of  these 
are  materials  which  from  time  to  time  during 
the  course  of  a  job  the  employer  will  be 
required  to  make  available  or  use  at  the  job 
site.  MSDS's  would  be  treated  similarly. 

OSHA  still  believes  that  the  multi- 
employer worksite  provision  is  critical 
to  the  proper  functioning  of  the  rule,  and 
that  MSDSs  are  necessary  to  ensure  that 
proper  information  is  available  to  both 
employers  and  employees.  We  are 
inviting  further  comment  on  this 
provision. 

OMB  Determination.  OMB  has  stated 
that  the  "practical  utility  for  the 
requirement  to  bring  MSDSs  on-site  at 
multi-employer  workplaces"  has  not 
been  demonstrated.  According  to  OMB, 
an  acceptable  option  would  be  to 
"require  employers  at  multi-employer 
woricsites  to  keep  labels  intact  on  any 
containers  they  bring  onto  the  worksite: 
to  train  their  employees  in  the  hazards 
with  which  they  work  directly,  in 
recognition  of  and  response  to  the 
general  hazards  that  are  likely  to  be 
introduced  by  other  employers,  and  in 


the  need  to  observe  hazard  labels  on  the 
worksite  and  request  MSDSs  when 
further  information  is  needed:  and  to 
provide  MSDSs  to  other  employers  upon 
request."  OMB  has  disapproved  the 
"requirement  to  bring  MSDSs  onto 
multi-employer  worksites."  OMB's 
suggested  approach  "relies  on  labels 
and  general  hazard  training  to  protect 
workers  from  substances  brought  onsite 
by  other  employers."  OSHA  invites 
comment  on  this  approach  as  well. 

Labels  and  Other  Forms  of  Warning 

As  mentioned  previously.  OSHA 
proposes  to  modify  the  language  in 
paragraph  (f)(5)  to  clarify  what  types  of 
hazard  warnings  are  permitted  on  labels 
of  in-house  chemical  containers.  OSHA 
is  modifying  the  rule  (paragraph  (n(5)(ii)- 
to  clarify  that  employers  may,  as  an 
alternative  to  specific  hazard  warnings, 
provide  more  general  hazard 
information  on  the  labels  as  long  as  the 
specific  physical  and  health  hazards  of 
the  chemicals  are  conveyed  through 
implementation  of  the  other  aspects  of 
the  hazard  communication  program  [i.e.. 
provision  of  data  sheets  and  training). 
For  example,  some  labeling  systems 
indicate  the  presence  of  a  "health" 
hazard  and  rate  the  severity  of  that 
hazard  using  a  number  system.  The 
specific  health  hazard  is  not  on  the  label 
under  this  system,  but  is  available  on 
the  MSDS.  Employers  using  this  type  of 
hazard  rating  system  must  ensure  that 
the  worker  has  the  required  ready 
access  to  the  data  sheet,  and 
understands  the  labeling  system  used 
and  how  to  obtain  and  use  the 
information  provided.  The  training 
program  must  address  these  aspects  of 
the  employer's  hazard  communication 
program.  Precautionary  statements 
alone  are  not  considered  to  be  general 
hazard  information  under  this  provision. 

In  the  revised  final  rule,  OSHA  made 
a  change  to  the  labeling  requirements 
for  shipments  of- solid  metal.  Solid  metal 
is  often  considered  to  be  an  "article" 
under  the  rule,  and  thus  exempt.  Where 
the  metal  is  not  an  "article"  since  its 
downstream  use  results  in  hazardous 
chemical  exposure  to  employees 
working  with  it,  a  provision  was  added 
which  allows  shippers  of  this  type  of 
material  to  send  the  label  information 
once,  similar  to  material  safety  data 
sheet  transmittal,  as  long  as  the  material 
is  the  same  and  it  is  being  shipped  to  the 
same  customer.  In  these  situations,  there 
should  be  no  hazard  to  anyone  handling 
the  metal  from  the  time  it  is  produced  in 
solid  form,  until  the  time  someone  works 
on  it  in  a  way  that  releases  a  chemical 
hazard.  Since  the  label  information 
transmitted  would  only  reflect  the 
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chemical  hazards  released  when  it  is 
later  worked  on.  the  label  would  not 
provide  any  hazard  infonnation  that  is 
needed  by  those  handling  the  material 
in  transit.  The  label  information  does 
serve  a  different  purpose  than  the  MSDS 
as  the  label  is  an  immediate  visual 
warning,  a  "snapshot  picture"  of  the 
hazards,  whereas  the  MSDS  provides 
detailed  hazard  information.  It  was 
emphasized  that  this  exception  is  only 
for  the  soUd  metal  itself — any  hazardous 
chemicals  present  in  conjunction  with 
the  metal  in  such  a  form  that  employees 
may  be  exposed  when  handling  the 
material  (e.g.,  cutting  fluids,  lubricants, 
and  greases),  would  require  labels  with 
each  shipment 

OSHA  is  proposing  to  further  modify 
this  exception  to  include  wood,  plastic, 
and  whole  grain.  We  believe  the 
situation  involving  wood  and  plastic  is 
analogous  to  solid  metal  in  that  the 
hazard  potential  is  in  the  downstream 
use  and  does  not  involve  employees 
involved  in  transit  For  whole  grain,  we 
recognize  that  some  dust  may  be 
generated  during  the  transportation 
process,  but  believe  that  the  repetitive 
nature  of  the  shipments  and  the 
relatively  small  amount  of  dust 
generated  due  to  the  handling  at  this 
stage  makes  such  an  exemption 
appropriate.  [See,  e.g.,  Ex.  5-13,  5-15,  5- 
21,  5-52,  and  5-fl2.)  The  Agency  invites 
conmient  on  this  extended  exception. 

Material  Safety  Data  Sheets 

As  described  in  more  detail  above, 
OSHA  is  proposing  to  modify  paragraph 
{g){7)  dealing  with  the  distribution  of 
hazardous  chemicals  to  clarify  the 
duties  of  the  retail  distributor  in 
particular,  but  also  distributors  in 
general.  First  of  all,  the  language 
regarding  the  general  duty  for 
distributors  to  provide  MSDSs  has  been 
modified  to  track  the  language  in 
paragraph  (gK8)  immediately  preceding 
it  regarding  the  duty  of  chemical 
manufacturers  and  importers  to  transmit 
such  infonnation  with  their  initial 
shipment  and  with  the  first  shipment 
after  a  material  safety  data  sheet  is 
updated.  Previously,  the  rule  simply 
stated  that  "distributors  shall  ensure 
that  material  safety  data  sheets,  and 
updated  infonnation,  are  provided  to 
other  distributors  and  employers."  This 
slight  modification  clarifies  that 
distributors  are  required  to  provide 
MSDSs  in  the  same  manner  that 
chemical  manufactiirera  and  importers 
do. 

The  paragraph  further  indicates  that 
retail  distributors  only  need  to  provide 
MSOSi  if  they  have  commercial 
accounts  for  employers  pmxihasing 
hazardous  chemicals.  If  an  employer 


inddentally  purcfaasea  a  hazardous 
chemical  from  them,  and  they  are  not 
required  to  have  one  available  since 
th^  don't  use  the  chemical  or  have 
commercial  accounts,  then  th^  retail 
distributor's  duty  is  limited  to  providing 
that  employer  with  the  name,  address, 
and  telephone  nimiber  of  the  supplier 
from  which  the  MSDS  can  be  obtained. 

Employee  Infonnation  and  Training 

OSHA  is  not  proposing  to  modify  the 
training  requirements.  However,  a 
number  of  comments  were  received 
regarding  training  in  construction  and 
the  Agency  would  like  to  respond 
generally  to  some  of  the  issues  raised. 

Several  commenters  noted  that 
construction  standards  already  require 
training,  and  clarification  of  the 
construction  training  standards  is  all 
that  is  necessary  (Exs.  5-56,  5-86,  and  5- 
108).  OSHA  agrees  that  the  construction 
industry  is  unique  among  the  non- 
manufacturing  industries  because  there 
are  long-standing  requirements  for 
regular  training  regarding  hazardous 
chemicals  (the  following  are  summaries 
of  the  relevant  subparagraphs  of  29  CFR 
1926.21): 

(2)  The  employer  shall  instruct  each 
employee  in  the  recognition  and  avoidance  of 
unsafe  conditions  and  the  regulations 
applicable  to  this  work  environment  to 
control  or  eliminate  any  hazards  or  other 
exposure  to  illness  or  injury. 

(3)  Employees  required  to  handle  or  use 
poisons,  caustics,  and  other  harmful 
substances  shall  be  instructed  regarding  the 
safe  handling  and  use,  and  be  made  aware  of 
the  potential  hazards,  personal  hygiene,  and 
personal  protective  measures 

required  *  *  *  . 

(5)  Employees  required  to  handle  or  use 
flammable  liquids,  gases,  or  toxic  materials 
shall  be  instructed  in  the  safe  handling  and 
use  of  these  materials  and  made  aware  of  the 
specific  requirements  contained  in  Subparts 
D,  F,  and  other  applicable  subparts  of  this 
part. 

Employers  who  are  in  compliance  with 
these  provisions  as  required  will  largely 
be  in  compliance  with  the  HCS  training 
provisions  as  well.  The  HCS  will  simply 
require  that  construction  employers 
supplement  these  already  established 
training  programs  with  the  additional 
infonnation  required  by  the  HCS,  such 
as  the  existence  of  the  rule  and  the  use 
and  availability  of  labels  and  MSDSs. 
Coverage  of  construction  employers 
under  the  HCS  will  enable  them  to 
provide  more  effective  training  under 
the  construction  rules  because  the  HCS 
will  ensure  they  are  provided  with 
necessary  substance-specific 
information  upon  which  to  base  an 
appropriate  training  program.  It  will  also 
enable  them  to  select  more  appropriate 
protective  measures  for  the  hazardous 


chemicals  on  their  sit^,  As  has  been 
previously  cited,  the  Advisory 
Committee  on  Construction  Safety  and 
Health  has  long  recognized  the 
construction  employers'  decreased 
ability  to  properly  transmit  hazard 
information  and  design  appropriate 
protective  measures  without  the  labels 
and  MSDSs  for  the  specific  products 
(Ex.  4-4). 

With  regard  to  suggestions  that  more 
guidance  be  provided  for  training, 
OSHA  promulgated  voluntary  training 
guidelines  for  employers  in  1984.  These 
have  recently  been  reprinted  along  with 
all  OSHA  training  requirements  in 
'Training  Requirements  in  OSHA 
Standards  and  Training  Guidelines," 
OSHA  2254  (revised)  (Ex.  4-58).  Copies 
may  be  obtained  from  OSHA's 
publication  office  at  (202)  523-9667. 

Addition  of  Appendix  E.  OSHA  has 
included  a  new  nonmandatory  appendix 
in  this  proposal  to  provide  additional 
guidance  to  employers  complying  with 
the  HCS.  This  appendix  suggests  the 
steps  an  employer  should  follow  to 
achieve  compliance,  and  provides  some 
information  regarding  how  OSHA  will 
be  enforcing  the  requirements  of  the 
HCS.  This  should  assist  employers  in 
designing  and  implementing  effective 
programs. 

III.  Analyses  dt  Regulatory  impact. 
Regulatory  Flexibility,  and 
Environmental  Impact 

Executive  Order  12291  (46  FR  13197, 
Feb.  19, 1961)  requires  that  a  regulatory 
analysis  be  conducted  for  any  rale 
having  major  economic  consequences  on 
the  national  economy,  individual 
iiKlustries,  geographical  regions,  or 
levels  of  government  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
similarly  requires  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  to  consider  the  impact  of  a 
regulation  on  small  entities. 

Consistent  with  these  requirements, 
the  Office  of  Regulatory  Analysis  (ORA) 
prepared  a  preliminary  Regulatory 
Impact  and  Regulatory  Flexibility 
Analysis  for  the  NPRM  OSHA  expected 
to  publish  to  expand  the  Hazard 
Communication  Standard  (HCS)  to  the 
non-manufacturing  sector.  The 
preliminary  analysis  describes  the 
industries  affected  by  the  standard, 
some  of  the  potential  benefits  that  will 
accrue  to  employees  exposed  to 
hazardous  chemicals  at  their  places  of 
work,  the  costs  of  compliance  with  the 
standard,  and  the  technological  and 
economic  feasibility  of  the  provisions.  It 
was  completed  July  1, 1967,  and  was 
submitted  to  the  CSkA  Docket  (Ex.  4-1) 
on  August  14, 1987.  As  has  been 
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described  more  fully  above,  OSHA  was 
ordered  by  the  Third  Circuit  to  expand 
the  rule  based  on  the  record  developed 
by  the  Agency  at  the  time  of  the  1983 
rule.  The  impact  analyses  prepared  after 
thai  time  period  were  summarized  in  the 
preamble  to  the  final  rule  and  made 
available  in  the  docket  because  they 
provided  supplemental  evidence  of  the 
economic  and  technological  feasibility 
of  the  expansion  of  the  scope.  The 
current  NPRM  is  merely  a  revision  of  the 
already  promulgated  expansion  of  the 
scope,  and  any  further  analyses  are 
related  solely  to  that  revision.  The 
analyses  performed  prior  to  publication 
of  the  final  rule  are  not  being  revised. 
However,  OSHA  is  taking  this 
opportunity  to  discuss  some  issues  that 
have  been  raised  related  to  those 
analyses.  See.  e.g.,  U.S.  Small  Business 
Administration,  Exs.  4-88  and  5-93. 

To  ensure  that  the  Agency  had  all 
available  information  regarding  the 
economic  feasibility  of  extending  the 
HCS  to  nonmanufacturing  industries. 
OSHA  invited  the  public  to  submit 
additional  data  and  evidence  pertaining 
to  feasibility  at  the  time  of  the 
publication  of  the  final  rule. 

A  number  of  comments  were  received. 
Many  of  these  comments  provided  no 
specific  data  or  evidence  regarding 
either  the  costs  or  the  analysis,  but 
rather  simply  indicated  that  the  costs 
would  be  larger  than  estimated.  OSHA 
maintained  that  the  economic 
methodology  used  in  the  analysis  is 
appropriate,  and  the  costs  are  based  on 
reasonable  assumptions. 

In  general,  three  specific  criticisms 
were  made  regarding  the  approach  to 
the  analysis:  (a)  The  data  used  by  ORA 
from  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  National  Occupational  Hazard 
Survey  (NOHS)  and  the  National 
Occupational  Exposure  Survey  (NOES) 
to  estimate  the  number  of  Material 
Safety  Data  Sheets  (MSDSs)  which  a 
given  establishment  would  be  required 
to  maintain  are  inappropriate  and  have 
resulted  in  low  cost  estimates  for 
maintaining  MSDSs:  (b)  the  estimate  of 
two  hours  of  professional  time  required 
for  providing  a  written  program  is  too 
low;  and  (c)  the  cost  estimates  related  to 
the  SuperJPund  Amendment  and 
Reauthorization  Act  (SARA),  Title  III. 
Sections  311  and  312,  are  too  low. 

The  Office  of  Regulatory  Analysis 
used  the  same  approach  to  estimating 
costs  associated  with  the  Hazard 
Communication  Standard  for 
nonmanufacturing  that  it  did  for 
manufacturing.  This  methodology  was 
successfully  used  to  determine  the 
potential  costs  of  the  Hazard 
Communication  Standard  for 


manufacturing,  and  use  of  the  same 
approach  ensured  comparability  of  the 
analyses.  In  the  1983  analysis.  OSHA 
relied  on  exposure  data  from  the  NIOSH 
National  Occupational  Hazard  Survey 
conducted  between  1972  and  1974  to 
estimate  the  extent  of  exposure  to 
hazardous  chemicals,  and  thus  the 
numbers  of  MSDSs  that  would  be 
required.  Few  comments  were  received 
on  this  approach,  although  some 
manufacturers  argued  that  these  data 
had  been  collected  ten  years  prior  to  use 
in  the  OSHA  analysis,  and  that  the 
industries'  characteristics  had  changed 
(Docket  H-022,  Exs.  1^-44, 19-76, 1^-91, 
1^147).  However,  the  NOHS  was  the 
only  data  source  available  to  OSHA  to 
obtain  these  types  of  estimates  and  it 
was  used  in  the  final  impact  analysis  for 
the  1983  rule. 

OSHA  considered  this  concern  in 
preparation  of  the  analysis  for  the  rule's 
expansion  to  the  nonmanufacturing 
sector,  and  subsequently  utilized 
unpublished  data  from  the  National 
Occupational  Exposure  Survey  (NOES), 
conducted  between  1981  and  1983,  to 
estimate  the  average  number  of  MSDSs 
that  would  have  to  be  maintained  by 
nonmanufacturing  firms  under  the 
extended  HCS. 

The  NOES  and  NOHS  surveys  were 
conducted  by  NIOSH  to  gather 
information  concerning  the  number  of 
physical,  chemical,  and  biological 
hazards  to  which  a  worker  is  potentially 
exposed  in  the  workplace.  The  NOHS 
survey  was  conducted  from  1972-1974 
and  consisted  of  samples  from  5,200 
facilities  in  67  Standard  Metropolitan 
Statistical  Areas  and  included 
establishments  of  all  sizes  in  assorted 
industries.  The  NOES  survey  was 
conducted  from  1981-1983  and  consisted 
of  samples  from  4,490  establishments  in 
98  geographic  areas  and  was  also 
representative  of  facilities  of  all  sizes  in 
many  industries. 

In  order  to  estimate  the  number  of 
products  for  which  a  firm  must  maintain 
an  MSDS,  the  NOES  survey  data  was 
used  wherever  possible  because  it  was 
more  recent  than  the  NOHS  data  and  it 
collected  information  on  trade  name 
products.  While  the  principal  objective 
of  the  survey  was  to  assess  the  number 
of  chemical  (as  well  as  physical  and 
biological)  agents  to  which  a  worker  is 
potentially  exposed,  when  NOES 
surveyors  observed  products  being  used 
which  were  known  only  by  trade  name, 
they  wrote  down  manufacturing 
information  about  the  products  and 
researched  the  chemical  ingredients 
when  the  field  work  of  the  survey  was 
complete.  In  this  way  NIOSH  could 
eventually  determine  which  chemical 


agents  workers  are  exposed  to  while 
using  a  product. 

OSHA  requested  the  unpublished 
NOES  data  from  NIOSH  after  the  field 
work  was  completed,  but  before  the 
trade  name  products  were  broken  down 
into  their  constituent  chemicals. 
Consequently,  the  NOES  data  used  by 
ORA  is  a  count  of  actual  products 
containing  hazardous  chemicals  to 
which  a  worker  is  potentially  exposed 
and  is  therefore  representative  of  the 
number  of  MSDSs  an  employer  will  be 
required  to  maintain  under  the  Hazard 
Communication  Standard.  The  product 
orientation  of  the  1982  NOES  survey 
was  consistent  with  OSHA's  needs  in 
assessing  the  MSDS  requirements  of 
HCS.  The  HCS  requires  a  MSDS  for  a 
mixture  or  product,  not  for  each 
chemical  constituent  of  that  mixture. 
Although  some  employers  have  chosen 
to  maintain  the  MSDSs  for  each 
component  when  mixture-specific 
information  does  not  exist — and  OSHA 
permits  that  approach — it  is  not  required 
and  a  product  MSDS  is  always 
preferable.  When  NOES  product  data 
were  unavailable,  earlier  NOHS 
chemical  specific  data  were  used  after 
they  were  adjusted  downward  to  make 
the  numbers  comparable  to  the  newer, 
product-oriented  NOES  data.  Some 
criticisms  of  the  appropriateness  of  the 
NIOSH  data  evidently  arose  from  the 
belief  that  OSHA  should  estimate  the 
number  of  chemicals  handled  rather 
than  the  total  number  of  products.  This 
approach  would  not  be  consistent  writh 
the  requirements  of  the  rule. 

It  is  also  interesting  to  note  that 
another  concern  expressed  by  the 
manufacturing  industries  about  the 
NOHS  data  was  that  it  overcounted  the 
number  of  potential  hazards.  The 
Chemical  Manufacturers  Association 
(CMA)  submitted  material  to  the  docket 
(H-022,  Ex.  19-76)  which  discussed  the 
NOHS  data  base.  CMA's  fear  was  that 
OSHA's  reliance  on  the  NOHS  data  may 
"overstate  the  existing  hazards 
presented  by  chemicals  in  the 
workplace,"  and  that  the  results  of  an 
exhaustive  review  of  the  NOHS  report 
by  the  Franklin  Research  Center 
concluded  that  "occupational  exposure 
to  potential  carcinogens  has  been 
greatly  overestimated."  However, 
NIOSH's  testimony  confirmed  the 
validity  of  using  the  NOHS  data  for 
estimation  of  hazardous  chemical 
exposures,  and  certainly  the  NOHS  and 
NOES  data  are  the  best  information 
available  that  is  based  upon  a  large 
sampling  of  industry  types  and  sizes. 
[See  48  FR  53282). 

The  data  used  by  ORA  from  the 
NOES  are  averages.  OSHA  expects  that 


29848 


Federal  Register  /  Vol.  53,  No.  152  /  Monday,  August  8,  1986  /  Proposed  Rules 


some  establishments  in  the 
nonmanufacturing  industries  will 
maintain  more  MSDSs  than  the  average, 
just  as  some  establishments  will 
maintain  fewer.  Consequently,  examples 
of  firms  with  more  than  the  average 
number  of  chemicals  do  not  invalidate 
the  survey  (see  5-93).  Furthermore,  it 
should  be  noted  that  OSHA's  estimates 
are  for  the  number  of  hazardous 
chemical  products  at  a  facility  or  site, 
not  for  an  inventory  of  all  the  chemicals 
a  firm  may  have  at  multiple  sites.  The 
HCS  also  only  requires  that  a  firm 
maintain  one  MSDS  for  a  particular 
chemical — where  multiple  suppliers  are 
used,  the  chemical  is  only  counted  once. 

Another  issue  raised  in  the  record 
was  the  appropriateness  of  reducing  the 
number  of  hours  required  for  preparing  a 
written  program  for  non-manufacturing 
facilities  from  the  estimate  used  in  the 
analysis  for  the  manufacturing  sector 
(Ex.  5-93:  Ex.  6).  In  considering  a 
standard  for  nonmanufacturing,  OSHA 
carefully  considered  the  differences 
between  manufacturing  and 
nonmanufacturing,  as  well  as  its 
experience  in  implementing  the  rule  in 
the  manufacturing  sector.  There  are 
generally  fewer  hazardous  chemicals 
and  chemical  hazard  exposures  in 
nonmanufacturing  industries  (this  was 
addressed  by  the  Court,  see  52  FR 
31853],  and  OSHA  took  this  into  account 
in  estimating  the  average  of  eight  hours 
of  professional  time  required  annually  to 
develop  and  administer  a  training 
program  in  nonmanufacturing  (as 
opposed  to  the  average  16  hours 
estimated  for  a  typical  firm  in 
manufacturing).  Also,  the  average  of  two 
hours  allowed  to  develop  a  written  plan 
was  seen  as  reasonable  for  a  typical 
firm  in  nonmanufacturing.  as  opposed  to 
the  average  of  eight  hours  estimated  for 
a  typical  Hrm  in  manufactiuing. 

OSHA  assumed  that  a  substantial 
savings  of  compliance  effort  would 
result  as  trade  associations,  other 
organizations  (such  as  professional 
societies),  and  private  sector  service 
providers  offer  pre-packaged  outlines  to 
non-manufacturers  complying  with  the 
Hazard  Communication  Standard  for  a 
minimal  fee.  OSHA  Supporting 
Statement  for  Information  Collection 
Requirements  of  the  Hazard 
Commimication  Standard,  at  II-4 
(September  1987).  Public  and  private 
organizations  had  provided  such 
guidance  to  manufacturers  covered  by 
the  original  HCS  and  to  employers 
covered  by  state  laws.  See.  e^^  Exs.  4- 
24  (OSHA  inspection  procedures  for  the 
HCS,  29  CFR  1910.1200):  4-26  (U.S. 
Department  of  Agriculture,  Hazard 
Communication:  A  Program  Guide  for 


Federal  Agencies  (August  1987));  4-35 
(Right  to  Know  Compliance  Kit  from 
Academic  Products)  (available  in  bulk 
quantities  for  $12  {jer  kit);  4-41  (sample 
written  programs  &om  the  Refractories 
Institute  and  the  State  of  Oregon):  4-65 
(Association  of  Graphic  Arts's  written 
program)  (free  to  members). 

OMB,  however,  has  determined  under 
authority  of  the  Paperwork  Reduction 
Act  that  OSHA  cannot  take  into  account 
at  this  point  the  savings  generated  by 
compliance  guides  developed  to  date,  or 
assumed  to  be  developed  in  the  near 
future,  when  calculating  the  information 
collection  burdens  of  the  rule.  OMB 
believes  that  an  additional 
administrative  effort  by  OSHA, 
however,  "could  substantially  reduce 
the  start-up  paperwork  burden  and  costs 
of  the  HCS,  particidarly  those  of  small 
businesses."  OSHA  is  pursuing  several 
methods  of  providing  continued 
guidance  to  employers  attempting  to 
comply  with  the  performance-oriented 
HCS,  and  notes  that  compliance  aids 
have  been  produced  by  other  public  and 
private  organizations  as  anticipated. 
See,  e.g.,  Exs.  4-47  (news  clipping  from 
Farm  and  Dairy,  Salem,  Ohio,  noting 
Grain  Elevator  and  Processing  Society's 
development  of  HCS  compliance 
materials):  4-83  (materials  developed  by 
the  AFL-CIO  regarding  right-to-know); 
4-90  (sample  written  program  and 
guidelines  for  compliance  published  in 
the  journal  Professional  Safety);  4-105 
("Countdown  to  Compliance") 
(pamphlet  prepared  by  28  construction 
trade  associations);  4-112  (Maryland 
Occupational  Safety  and  Health 
Division's  model  training  program  for 
construction);  4-113  (materials 
developed  by  the  National  Solid  Waste 
Management  Association):  4-114  [PIA 
Hazard  Communication  Manual:  A 
Suggested  Model  Program  for  Printing 
Plants];  and  4-115  (Food  Marketing 
Institute's  Guidelines  for  Complying 
with  OSHA 's  Hazard  Communication 
Standard]. 

The  third  concern  expressed  by 
industry  was  ORA's  cost  estimate  of 
Title  III  of  SARA,  sections  311  and  312. 
Several  comparisons  have  been  made 
between  OSHA's  analysis  and  an 
alternative  analysis  prepared  by  EPA 
[see  Exs.  L-5- 129  and  5-93).  EPA  used  in 
its  analysis  several  of  the  assumptions  it 
made  when  estimating  the  costs  of  Title 
III  to  the  manufacturing  sector.  Many  of 
these  assumptions  are  considered  by 
OSHA  to  be  inappropriate  for  Hrms  in 
the  nonmanufacturing  sector.  For 
example,  ^A  calculated  that  over  five 
hours  of  technical  time,  over  five  hours 
of  managerial  time,  and  forty  minutes  of 
secretarial  time  would  be  needed  to  set 


up  a  filing  and  recordkeeping  system  for 
Tier  I  forms  once  they  are  filled  out. 
ORA  believes  this  estimate  seriously 
overstates  the  time  it  will  take  a  clerical 
employee  to  establish  a  filing  and 
recordkeeping  system  for  the  typical 
nonmanufacturing  firm.  EPA  based  its 
estimate  of  the  number  of  affected 
establishments  for  specific  reporting 
thresholds  on  an  average  of 
manufacturing  data  from  New  Jersey 
and  Michigan,  and  nonmanufacturing 
data  fit)m  Michigan,  and  made  no 
allowance  for  the  fact  that 
establishments  in  different  SIC's  and  of 
different  sizes  will  be  affected 
differently  by  EPA's  establishment  of 
threshold  reporting  quantities  [i.e.,  the 
amount  of  a  chemical  that  must  be 
present  to  trigger  the  reporting 
requirements).  In  preparing  its  estimates 
ORA  considered  each  type  of  industry, 
as  categorized  by  the  Standard 
Industrial  Classification  (SIC)  codes, 
and  the  likelihood  of  chemicals  being 
used  in  the  quantities  established  by 
EPA  for  reporting,  to  assess  how  each 
industry  would  be  affected  for  each 
different  size  of  establishment.  Clearly, 
industries  such  as  banking  or  real  estate 
are  not  represented  by  data  based  on  a 
survey  of  manufacturing  facilities.  Thus 
OSHA  believes  its  analysis  is  more 
appropriate  than  a  straight  percentage 
based  on  two  unrepresentative  data 
sources. 

The  documentation  submitted  to  the 
OSHA  docket  after  the  current  rule  was 
published  does  not  provide  sufficient 
evidence  for  OSHA  to  conclude  that  the 
Hazard  Communication  Standard  is 
in  feasible  in  any  industry.  Although 
there  are  claims  from  the  construction 
industry  that  costs  are  underestimated 
by  OSHA  and  it  is  therefore  infeasible 
for  this  industry  to  comply  [see  e.g.,  Exs. 
5-65.  5-83.  and  5-86).  many  firms  in  the 
construction  industiy  have  been  subject 
to  state  hazard  communication  lews  for 
the  last  several  years.  The  construction 
industry  has  also  been  subject  for  many 
years  to  the  requirements  of  29  CFR 
1926.21.  which  establishes  the  obligation 
to  train  construction  workers  in  the 
recognition  and  the  safe  handling  of 
hazardous  substances.  In  this  regard  the 
Hazard  Communication  Standard  has 
added  very  few  additional  training 
responsibilities.  OSHA's  cost  estimates 
focus  only  on  new  duties,  not  on  the 
burdens  of  pre-existing  standards. 

If  OSHA  were  to  rely  on  some  or  all  of 
the  assertions  in  the  record  regarding 
estimates  of  the  time  involved  in 
complying  with  the  Standard,  and 
estimates  of  the  number  of  MSDSs 
which  would  be  generated  by  the 
imposition  of  the  Standard,  the  Standard 
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would  atill  be  feasible  in  every  SIC. 
Consequently,  OSHA  finds  that  claims 
of  infeasible  costs  are  not  substantiated 
by  any  analysis  or  evidence,  and  that 
nothing  in  the  record  supports  a 
conclusion  of  infeasibility  in  any  SIC. 
As  has  already  been  detailed  in  this 
preamble,  the  NPRM  is  proposing  some 
modiHcations  to  the  provisions  of  the 
revised  final  rule  and  clarifying  other 
provisions.  OSHA  expects  that  these 
limited  modifications  will  not  eliminate 
protections  of  the  rule,  but  will  make  the 
standard  more  cost-efFective.  OSHA 
does  not  consider  this  NPRM  to  be 
either  a  major  or  significant  rule.  In 
addition,  the  changes  are  too  subtle  for 
the  economic  model  to  be  able  to  reflect 
the  decreases  in  the  costs.  However,  it  is 
expected  that  if  the  proposed  changes 
are  implemented  the  costs  will  be 
somewhat  reduced. 

Regulatory  FJexibUity  Anatyais 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C  601  et  Beg.,  the  Assistant 
Secretary  certifies  that  the  proposals 
containeid  in  this  document  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  NTOM 
proposes  few  substantive  changes  to  the 
HCS  promulgated  on  August  24, 1987. 
The  hmited  substantive  changes  would 
not  eliminate  protections  already 
provided  by  the  rule,  but  would  make 
the  standard  more  cost-effective.  As 
noted  in  the  discussion  above  regarding 
the  regulatory  impact  analysis,  the 
propoaed  chaoget  an  too  subde  to  be 
quantified  by  the  economic  model  used 
to  calculate  compliance  costs  of  the 
HCS.  It  is  expected,  however,  that  if  the 
proposed  changes  are  implemented,  the 
compliance  costs  would  be  somewhat 
reduced  for  nnall  businesses. 

A  regulatory  impact  and  regulatory 
flexibility  analysis  was  prepared  by 
OSHA  for  the  August  1967  revised  HCS 

(Ex.  4-1 See  also  52  FR  31867-76 

(summary  of  analyses).  OSHA  analyzed 
the  impact  of  expanding  the  coverage  of 
the  HCS  from  the  manufacturing  sector 
to  all  employers  within  O^lA's 
jurisdiction.  Economic  impacts  were 
analyzed  for  each  provision  of  the  rule; 
for  each  of  fifty  business  classifications 
as  indicated  by  their  two-digit  Standard 
Industrial  Classification  Codes;  and  for 
four  employment  size  classes  (1-19;  20- 
99;  100-249:  and  greater  than  250).  The 
majority  of  non-manufiicturers  are  small 
businesses  mth  fewer  than  20 
employees,  and  the  effects  of  the  HCS 
on  small  businesses  were  analyzed.  Id, 
at  3188a,  75-76  (tables  9  and  10).  It 
should  be  noted,  ho%vever,  that  although 
a  particular  woricplace  may  be 
considared  a  small  bosinesa  based  upon 


the  number  of  employees  at  that  site, 
many  of  these  businesses  are  actually 
part  of  large  corporations  with 
significant  safety  and  health  resources 
[e.g.,  fast  food  franchises,  retail  store 
chains).  OSHA's  analyses  indicated  that 
the  HCS's  compHance  costs  would  be  a 
negligible  percentage  (less  than  one-half 
of  one  percent)  of  the  typical  small 
business'  average  annual  revenue.  Id.  at 
31889,  75  (table  9).  In  addition,  no 
disproportionate  impact  was  foreseen 
for  small  businesses  when  compared  to 
lai:ge  businesses.  Id.  at  31870,  75-76 
(table  10). 

OSHA  believes  that  it  has  minimized 
the  economic  impact  of  the  HCS  on 
small  entities  in  accordance  with  the 
Regulatory  Flexibility  Act,  while 
accomplishing  the  objectives  of  the  OSH 
Act.  The  HCS  is  a  performance-oriented 
rule  which  benefits  small  employers  by 
allowing  them  to  choose  compliance 
methods  best  suited  for  their  individual 
workplaces.  The  HCS  is  also  tailored  for 
some  work  operations  found  in  small 
businesses  to  ensure  that  the  standard  is 
practical  and  cost-effective  in 
communicating  hazards  to  workers.  See, 
e.g.,  29  CFR  1910.1200(b)(3). 
(laboratories);  (b)(4).  (handling  of  sealed 
containers);  (b)(5).  (container  labeling 
exemptions);  (b)(6).  (products  totally 
exempted).  See  also  52  FR  31858.  In 
addition,  OSHA-developed  compliance 
guidelines,  «udi  as  proposed  Appendix 
E,  will  directly  benefit  small  businesses 
by  clarifying  and  simplifying  compHance 
efforts. 

The  U.S.  Small  Business 
Administration  has  submitted  a  number 
of  comments  concerning  the  impact  of 
the  standard  on  small  businesses  [see, 
e.g.,  Exs.  4-88  and  5-93).  "Hiese 
comments  have  been  considered  by 
OSHA,  and  those  involving  specific 
provisions  have  been  addressed  in  the 
discussions  of  the  issues  raised  in  this 
proposed  rule. 

As  noted  in  the  August  24, 1987, 
Federal  Registor  publication.  OSHA's 
analysis  (Ex.  4-1)  is  available  for  public 
inspection  and  copying  in  OSHA's 
Docket  Office,  Room  N3B70.  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210;  telephone  (202)  523-7894. 
OSHA  invites  the  public  to  comment  on 
the  effects  the  proposed  changes  to  the 
HCS  will  have  on  small  entities,  and  to 
suggest  alternatives  to  the  proposed 
changes  which  would  minimize  any 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
while  accoii4)lishing  the  objectives  of 
the  HCS  and  the  OSH  Act 


Environmental  Assessment — Finding  of 
No  Significant  Impact 

In  accordance  with  the  National 
Environmental  Pohcy  Act  (42  U.S.C. 
4321  et  seg.),  the  Council  on 
Environmental  Quality  guidelines  (40 
CFR  Part  1500],  and  the  Department  of 
Labor  regulations  (29  CFR  Part  11),  the 
Assistant  Secretary  for  OSHA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  environmental 
impact.  As  concluded  previously,  the 
current  standard  will  not  significantly 
affect  the  quality  of  the  human 
environment  outside  the  workplace.  52 
FR  31870c  48  FR  53333-34.  Labeling  of 
containers  will  not  have  a  direct  or 
significant  impact  on  air  or  water 
quality,  land  or  energy  use,  or  solid 
waste  disposal  outside  of  the  workplace. 
Similarly,  the  requirements  for 
preparation  of  a  written  compliance 
plan,  provision  and  maintenance  of 
MSDSs,  and  provision  of  information 
and  training  should  not  have  an  adverse 
environmental  impact.  Accordingly,  this 
document's  proposed  modifications  to 
the  HCS  also  will  not  have  a  significant 
impact  on  the  environment  outside  the 
workplace. 

rv.  Cleaiaiioe  of  lafonnatioD  CoUactioa 
Requirements 

The  information  collection 
requirements  of  the  1987  revised  fmal 
standard  were  reviewed  by  the  O^ice  of 
Management  and  Budget  (OMB)  under 
the  authority  of  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  seg.). 
OSHA  subsequently  published  in  the 
Federal  Register  the  approval  numbers 
for  the  rule  (1218-0072),  and  OMB's 
letter  regarding  its  disapproval  of 
several  items  (December  4, 1987,  52  FR 
46075;  Ex.  4-67}.  As  discussed  above, 
OMB  disapproved;  (1)  The  requirement 
that  material  safety  data  sheets  be 
provided  on  multi-employer  worksites; 
(2)  coverage  of  any  consumer  product 
that  falls  within  the  "consumer 
products"  exemption  included  in  section 
311(e)(3)  of  the  Supetfund  Amendments 
and  Reauthorization  Act  of  1986:  and  (3) 
coverage  of  any  drugs  regtilated  by  the 
Food  and  Drug  Administration  in  the 
non-manufacturing  sector.  In  addition. 
OMB  determined  that  OSHA  should 
reopen  the  ruiemakiog  on  the  HCS  to 
consider  alternatives  to  the  definition  of 
"article"  which  was  included  in  both  the 
original  and  revised  final  rules.  Lastly, 
OMB  conditioned  paperwork  approval 
upon  OSHA's  consulting  with  the  U.S. 
Small  Business  Administration  and  the 
D^iartment  of  Ocmunerce  in  order  to 
develop  a  plan  for  a  Federal 
admmistrative  effort  that  will  provide 
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assistance  to  the  regulated  industries  to 
alleviate  the  paperwork  burdens  and 
costs.  On  April  13. 1988.  OMB  extended 
until  April  1991  the  approval  of  all 
provisions  except  the  three  that  were 
previously  disapproved. 

In  accordance  with  the  Paperworii 
Reduction  Act  and  its  implementing 
regulations  issued  by  OMB  (5  CFR  Part 
1320).  OSHA  certiHes  that  it  has 
submitted  the  information  collection 
requirements  contained  in  this  proposed 
revision  to  its  current  standards  to  OMB 
for  review  under  section  3504(h]  of  that 
Act.  Comments  on  these  Information 
collection  requirements  may  be 
submitted  by  interested  parties  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  the  Occupational  Safety  and  Health 
Administration,  726  Jackson  Place,  NW., 
Washington.  DC  20503.  OSHA  requests 
that  copies  of  such  comments  also  be 
submitted  to  the  OSHA  Docket  Office  as 
part  of  the  record  for  this  rulemaking. 

V.  Public  Faiticipatioo — Notice  of 
Hearings 

Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  all  issues  regarding  this 
proposed  standard.  These  comments 
must  be  received  on  or  before  October  7, 
1988,  and  be  submitted  in  quadruplicate 
to  the  Docket  Officer.  Docket  No.  H- 
022D,  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue  NW.,  Room  N3670,  Washington, 
DC  20210.  Written  submissions  must- 
clearly  identify  the  provisions  of  the 
standard  which  are  addressed  and  the 
position  taken  with  respect  to  each 
issue.  The  data,  views,  and  arguments 
that  are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  written 
submissions  will  be  made  a  part  of  the 
record  of  the  proceeding. 

Oral  Hearings 

Under  section  6(b)(3)  of  the  Act.  an 
opportunity  to  submit  oral  testimony 
concerning  the  issues  raised  by  the 
proposed  standard  will  be  provided  at 
an  informal  public  hearing  scheduled  to 
begin  at  9-J}0  a.m.  at  the  following 
location  on  the  indicated  date: 
Washington.  DC:  November  IS,  1988. 
The  Auditorium,  Frances  Perkins 
Department  of  Labor  Building,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  202ia 

Notice  of  Intention  To  Appear 

All  persons  desiring  to  participate  in 
the  hearings  must  tile  a  notice  of 
intention  to  appear,  in  quadruplicate. 


received  on  or  before  October  7, 1988. 
addressed  to  Mr.  Tom  Hall,  OSHA 
Division  of  Consumer  Affairs,  Docket 
No.  H-022D.  200  Constitution  Avenue, 
NW,.  Room  N3637.  Washington.  DC 
20210:  telephone  (202)523-8615. 

Notices  of  intention  to  appear,  which 
will  be  available  for  inspection  and 
copying  at  tiie  OSHA  Docket  OfHce 
(Room  N3670  at  the  same  address); 
telephone  (202)523-7894;  must  contain 
the  following  information: 

(1)  The  name,  address,  and  telephone 
number  of  each  person  to  appear 

(2)  The  capacity  in  which  tne  person 
will  appear 

(3)  The  approximate  amount  of  time 
requested  for  the  presentation; 

(4)  The  specific  issues  that  will  be 
addressed: 

(5)  A  detailed  statement  of  the 
position  that  will  be  taken  with  respect 
to  each  issue  addressed:  and, 

(6)  Whether  the  party  intends  to 
submit  documentary  evidence,  and  if  so. 
a  brief  summary  of  that  evidence. 

Filing  of  Testimony  and  Evidence 
Before  Hearings 

Any  party  requesting  more  than  10 
minutes  for  a  presentation  at  the 
hearing,  or  who  will  submit 
dociunentary  evidence,  must  provide,  in 
quadruplicate,  the  complete  text  of  the 
testimony,  including  any  documentary 
evidence  to  be  presented  at  the  hearing, 
to  the  OSHA  Division  of  Consumer 
Affairs.  This  material  must  be  received 
by  October  24, 1988.  and  will  be 
available  for  inspection  and  copjring  at 
the  OSHA  Docket  Office.  Each  such 
submission  will  be  reviewed  in  light  of 
the  amount  of  time  requested  in  the 
notice  of  intention  to  appear.  In  those 
instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  that  fact. 

Any  party  who  has  not  substantially 
comphed  with  this  requirement  may  be 
limited  to  a  10-minute  presentation,  and 
may  be  requested  to  retiun  for 
questioning  at  a  later  time. 

Conduct  of  Hearings 

The  hearings  will  commence  at  9:30 
a.m.,  according  to  the  schedule  specified 
above,  with  resolution  of  any  procedural 
matters  relating  to  the  proceeding.  The 
hearings  will  be  conducted  in 
accordance  with  29  CFR  Part  1911;  and 
the  prehearing  guidelines  which  will  be 
sent  to  all  persons  who  file  a  notice  of 
intention  to  appear.  The  hearings  will  be 
conducted  as  expeditiously  as  possible, 
consistent  with  the  full  development  of 
the  record  and  the  rights  of  the  parties. 


The  hearings  will  be  presided  over  by 
an  Administrative  Law  Judge  who  will 
have  all  the  powers  necessary  or 
appropriate  to  conduct  a  full  and  fair 
informal  hearing  as  provided  in  29  CFR 
Part  1911  and  the  prehearing  guidelines, 
including  the  powers: 

1.  To  regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections,  and  comparable  matters: 

3.  To  confine  the  presentation  to  the 
matters  pertinent  to  the  issues  raised; 

4.  To  limit  the  time  for  questioning; 

5.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means;  and. 

6.  To  keep  the  record  open  for  a 
reasonable  stated  time  to  receive 
additional  written  data,  views  and 
arguments  from  any  person  who  has 
participated  in  the  oral  proceeding. 

Following  the  close  of  the  hearings  or 
of  any  post-hearing  comment  period,  the 
presiding  Administrative  Law  Judge  will 
certify  the  record  to  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health.  The  Administrative 
Law  Judge  does  not  make  or  recommend 
any  decisions  as  to  the  content  of  a  final 
standard.  The  proposed  standard  will  be 
reviewed  in  light  of  all  oral  atul  written 
submissions  received  as  part  of  the 
record,  and  final  decisions  will  be  made 
by  the  Assistant  Secretary  based  upon 
the  entire  record  in  this  proceeding. 

VI.  State  Plan  Applicability 

The  25  States  with  their  own  OSHA- 
approved  occupational  safety  and 
health  plans  must  adopt  a  comparable 
standard  within  six  months  of  the 
publication  date  of  a  final  standard. 
These  States  include:  Alaska.  Arizona, 
California  (operating  only  in  the  public 
sector),  Connecticut  (for  State  and  local 
government  employees  only),  Hawaii. 
Indiana,  Iowa.  Kentucky.  Maryland. 
Michigan.  Minnesota,  Nevada,  New 
Mexico.  New  York  (for  State  and  local 
government  employees  only).  North 
Carolina.  Oregon.  Puerto  Rico.  South 
Carolina,  Tennessee.  Utah.  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming.  Until  such  time  as  a  Stale 
standard  is  promulgated.  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate. 

Although  a  State  HCS  becomes 
effective  in  accordance  with  State 
promulgation  provisions,  and  is 
enforceable  upon  promulgation.  OSHA 
must  also  review  and  approve  the 
standard  to  assure  that  it  is  "at  least  as 
effective"  as  the  Federal  standard. 
OSHA  intends  to  closely  scrutinize 
State  standards  submitted  under  current 
or  future  State  plans  to  assure  not  only 


Federal  Register  /  Vol.  53.  No.  152  /  Monday,  August  8.  1988  /  Proposed  Rules 

—  —'•  •  ■-  —      II.  -    ^_    ,  ^  ,  .  ,  -I    ^ 


29B51 


equal  or  greater  effectiveness,  but  also 
that  any  additional  requirements  do  not 
conflict  with,  or  adversely  affect,  the 
effectiveness  of  the  national  application 
of  OSHA's  standard.  Because  the  HCS 
is  "applicable  to  products"  in  that  it 
permits  the  distribution  and  use  of 
hazardous  chemicals  in  commerce  only 
if  they  are  in  labeled  containers 
accompanied  by  material  safety  data 
sheets,  OSHA  must  determine  in  its 
review  whether  any  State  plan  standard 
provisions  which  differ  from  the  Federal 
are  "required  by  compelling  local 
conditions  and  do  not  unduly  burden 
interstate  commerce."  Section  18(c)  of 
the  Act.  29  U.S.C.  GG7[c). 

VII.  Autbority,  Signature,  and  the 
Proposed  Rule 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  the 
Paperwork  Reduction  Act  5  U.S.C.  3504 
and  5  CFR  Part  132a  section  41  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  941), 
section  107  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333),  sections  4,  6 
and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655, 
657),  Secretary  of  Labor's  Order  No.  9- 
83  (48  FR  35738),  29  CFR  Part  1911.  and  5 
U.S.C.  553.  the  Occupational  Safety  and 
Health  Administration  hereby  proposes 
to  amend  Parts  1910, 1915, 1917, 1918. 
and  1928  of  Title  29  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

List  of  Subi«cU  in  29  CFR  Parts  1910. 
1915. 1917, 1918,  and  1926 

Hazard  communication.  Occupational 
safety  and  health.  Right-to-know. 
Labeling.  Material  safety  data  sheets. 
Employee  training. 

Signed  at  Washington.  DC,  this  2nd  day  of 
August 

fohn  A.  Pendetsrass. 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

OSHA  proposes  to  amend  Parts  1910. 
1915, 1917, 19ia  and  1926  of  Tide  29  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  1910— OCCUPATK)NAL  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authority  citation  for  Subpart  Z 
of  Part  1910  would  continue  to  read  as 
follows: 


Authority:  Sees.  8, 8,  Occupational  Safety 
and  Health  Act  (29  U.S.C  655, 657):  Secretary 
of  Labor's  Order  No.  12-71  (36  FR  8754):  6-76 
(41  FR  2S0S9):  or  9-93  (48  FR  35736)  «s 
applicable  and  29  CFR  Part  1911. 

Section  1910.1000  Tables  Z-1.  Z-^.  Z-3  also 
issued  under  5  U.S.C.  553. 

Section  19iai000  not  issued  luider  29  CFR 
Part  1911,  except  for  "Arsenic"  and  "Cotton 
Dust"  listings  in  Table  Z-1. 

Section  1010.1001  also  issued  under  sec  107 
of  Contract  Work  Hours  and  Safety 
Standards  Act.  40  U.S.C.  333. 

Section  1910.1002  not  issued  under  29 
U.S.C.  655  or  29  CFR  Part  1911;  also  issued 
under  S  U.S.C  553. 

Sections  1910.1003  through  1910.1018  also 
issued  under  29  U.S.C.  653. 

Section  1910.1025  also  issued  under  28 
U.S.C.  653  and  5  U.S.C.  553. 

Section  1910.1043  also  issued  under  5 
U.S.C.  551  et  seq. 

Sections  1910.1045  and  1910.1047  also 
issued  under  29  U.S.C.  653. 

Sections  1910.1200. 1910.1499.  and  1910.1500 
also  issued  under  5  U.S.C.  553. 

PART  1915— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT 

2.  The  authority  citation  for  Part  1915 
would  continue  to  read  as  follows: 

Authority:  Sec.  41.  Longshore  and  Harbor 
Workers'  compensation  Act  (33  U^.C.  941); 
sees.  4. 6. 8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U^.C.  653.  655,  657);  Secretary 
of  Labor's  Order  No.  12-71  (36  FR  8754),  6-76 
(41  FR  25059),  or  9-83  (48  FR  35736).  as 
applicable:  29  CFR  Part  1911. 

Section  1915.97  also  issued  under  5  \iS.C. 
553. 

Section  1915.99  also  issued  under  5  U.S.C. 
553. 

PART  1917— MARINE  TERMINALS 

3.  The  authority  citation  for  Part  1917 
would  continue  to  read  as  follows: 

Authority:  Sec.  41.  Longshore  and  Harbor 
Workera'  Compensation  Act  (33  U£.C.  941): 
sees.  4. 6, 6,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653.  655,  657):  Secretary 
of  Labor's  Order  No.  12-71  (36  FR  6754).  8-78 
(41  FR  25059),  or  9-83  (48  FR  35736).  as 
applicable:  29  CFR  Part  1911. 

Section  1917.28  also  issued  under  5  U.S.C 
553. 

PART  1918-SAFETY  AND  HEALTH 
REGULATIONS  FOR  LONGSHORINQ 

4.  The  authority  citation  for  Part  1918 

would  continue  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941); 
sees.  4,  fl,  6,  Occupational  Safety  and  Health 
Act  of  1870  (29  U.S.C  653,  655, 657);  SecreUry 
of  Ubor's  Order  No.  12-71  (36  FR  8754).  8-76 
(41  FR  25059).  or  9-83  (48  FR  35736).  as 
applicable. 

Section  1918.90  also  issued  under  5  U.S.C. 
553  and  29  CFR  Part  1911. 


PART  1926— SAFETY  AND  HEALTH 
REGULATIONS  FOR  CONSTRUCTION 

5.  The  authority  citation  for  Subpart  D 
of  Part  1926  would  continue  to  read  as 
follows: 

Authority:  Sec.  107.  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Apt)  (40  U.S.C.  333);  sees.  4.  6.  8. 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653, 655. 657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754).  8-76  (41  FR 
250S9).  or  9-83  (48  FR  35736).  as  applicable. 

Section  1926.59  also  issued  under  S  U.S.C. 
553  and  29  CFR  Part  1911. 

PART  1910, 1915. 1917, 1918,  AND 
1926— (AMENDED] 

§§  1910.1200. 1915.99, 1917^  1918.90  «ld 
1926.99    lAflwndMl] 

6.  It  is  proposed  to  amend 

§§  1910.120a  1915.99. 1917.2a  1918.90. 
and  1926.59  by  revising  paragraphs 
(b)(5)(u).  (b){6){v).  (b)(6)(viii),  (dM5)(iv). 
(f)(2).  (f)(5)(ii),  and  (gK7):  by  revUing  the 
defmitions  of  "article."  "hazard 
warning,"  and  "material  safety  data 
sheet"  in  paragraph  (c):  by  adding 
paragraphs  (b)(6)(ix)-(xi).  (e)(5);  by 
adding  the  dehnition  of  "commercial 
account"  to  paragraph  (c);  and  by 
adding  Appendix  E  as  follows  (b)(5), 
(b)(6).  and  (f)(5)  introductory  texts  are 
republished): 

§ Hazard  communjcation. 

*  4  *  *  « 

(b)  Scope  and  application. 

(5)  This  section  does  not  require 
labeling  of  the  following  chemicals: 

***** 

(ii)  Any  food,  food  additive,  color 
additive,  drug,  cosmetic  or  medical  or 
veterinary  device  or  product,  including 
materials  intended  for  use  as  ingredients 
in  such  products  [e.g.,  flavors  and 
fragrances),  as  such  terms  are  deHned  in 
the  Federal  Pood.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  301  et  seq.)  or  the  Vinis- 
Serum-Toxin  Act  of  1913  (21  U.S.C.  151- 
158)  and  regulations  issa<}d  under  those 
Acts,  when  they  ere  subject  to  the 
labeling  requirements  under  those  Acts 
by  either  the  Food  and  Drug 
Administration  or  the  Department  of 
Agriculture. 

(6)  This  section  does  not  apply  to: 
*       •       •       •       • 

(v)  Food,  drugs,  cosmetics,  or 
alcoholic  beverages  in  a  retail 
establishment  which  are  packaged  for 
sale  to  consumers,  and  food  or  alcoholic 
beverages  used  or  prepared  on  the 
premises  of  a  retail  establishment  (such 
as  a  restaurant  or  drinking  place)  for 
customer  consumption; 
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(viii)  Any  drug,  as  that  term  is  defined 
in  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  301  et  seq.]  when  it  is  in 
solid,  final  form  for  direct 
administration  to  the  patient  [e.g.. 
tablets  or  pills): 

(ix)  Nuisance  particulates  for  which, 
when  evaluated  in  accordance  with  the 
provisions  of  paragraph  (d)  of  this 
section,  no  evidence  is  found  to  indicate 
that  they  pose  any  covered  physical  or 
health  hazard: 

(x)  Ionizing  or  nonionizing  radiation: 
and. 

(xi)  Biological  hazards. 

(c)  Definitions. 

"Article"  means  a  manufactured  item, 
other  than  a  fluid  or  particle:  (i)  Which 
is  formed  to  a  specific  shape  or  design 
during  manufacture;  (ii)  which  has  end 
use  function(s]  dependent  in  whole  or  in 
part  upon  its  shape  or  design  during  end 
use:  and  (iii)  which  under  normal 
conditions  of  use  does  not  release  more 
than  very  small  quantities,  e.g.,  minute 
or  trace  amounts,  of  a  hazardous 
chemical  (as  determined  under 
paragraph  (d)  of  this  section)  and  does 
not  pose  a  physical  hazard  or  a  health 
risk  to  employees. 

•  •  *  *  * 

"Commercial  account"  means  an 
arrangement  whereby  a  retail  distributor 
sells  hazardous  chemicals  to  an 
employer,  generally  in  large  quantities 
over  time  and  at  costs  that  are  below 
the  regular  retail  price. 

•  *        •        *        • 

"Hazard  warning"  means  any  words, 
pictures,  symbols,  or  combination 
thereof  appearing  on  a  label  or  other 
appropriate  form  of  warning  which 
convey  the  specific  physical  and  health 
hazard(s).  including  target  organ  effects, 
of  the  chemical(s)  in  the  container(s). 
(See  the  definitions  for  "physical 
hazard"  and  "health  hazard"  to 
determine  the  hazards  which  must  be 
conveyed.) 

•  •        *        •        * 

"Material  safety  data  sheet  (MSDS)" 
means  written  or  printed  material 
concerning  a  hazardous  chemical  which 
is  prepared  in  accordance  with 
paragraph  (g)  of  this  section.  For 
hazardous  chemicals  which  are  drugs 
regulated  by  the  Food  and  Drug 
Administration  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  301  et 
seq.),  an  approved  package  insert  or 
drug  information  in  the  Physicians'  Desk 
Reference  will  be  considered  a  MSDS 
for  purposes  of  compliance  with  this 
rule  in  the  non-manufacturing  sector. 

•  *        •        >        * 

(d)  Hazard  determination. 

•  *        •        *        * 

(5)  •   •   • 


(iv)  If  the  chemical  manufacturer, 
importer,  or  employer  has  evidence  to 
indicate  that  a  component  present  in  the 
mixture  in  concentrations  of  less  than 
one  percent  (or  in  the  case  of 
carcinogens,  less  than  0.1  percent)  could 
be  released  in  concentrations  which 
would  exceed  an  established  OSHA 
permissible  exposure  limit  or  ACGIH 
Threshold  Limit  Value,  or  could  present 
a  health  risk  to  employees  in  those 
centrations,  the  mixture  shall  be 
assumed  to  present  the  same  hazard. 
•        *        •        •        * 

(e)  Written  hazard  communication 
program. 

•  *  •  *  • 

(5)  Where  employees  must  travel 
between  workplaces  during  a  workshift, 
i.e.,  their  work  is  carried  out  at  more 
than  one  geographical  location,  the 
written  hazard  communication  program 
may  be  kept  at  a  central  location  at  the 
primary  workplace  facility. 

(f)  Labels  and  other  forms  of  warning. 
***** 

(2)(i)  For  solid  metal  (such  as  a  steel 
beam  or  a  metal  casting),  solid  wood,  or 
plactic  items  that  are  not  exempted  as 
articles  due  to  their  downstream  use.  or 
shipments  of  whole  grain,  the  required 
label  may  be  transmitted  to  the 
customer  at  the  time  of  the  initial 
shipment,  and  need  not  be  included  with 
subsequent  shipments  to  the  same 
employer  unless  the  information  on  the 
label  changes: 

(ii)  The  label  may  be  transmitted  with 
the  initial  shipment  itself,  or  with  the 
material  safety  data  sheet  that  is  to  be 
provided  prior  to  or  at  the  time  of  the 
first  shipment:  and. 

(iii)  This  exception  to  requiring  labels 
on  every  container  of  hazardous 
chemicals  is  only  for  the  solid  material 
itself,  and  does  not  apply  to  hazardous 
chemicals  used  in  conjunction  with,  or 
known  to  be  present  with,  the  material 
and  to  which  employees  handling  the 
items  in  transit  may  be  exposed  (for 
example,  cutting  fluids  or  pesticides  in 
grains). 
***** 

(5)  Except  as  provided  in  paragraphs 
(f)(6)  and  (f)(7)  of  this  section,  the 
employer  shall  ensure  that  each 
container  of  hazardous  chemicals  in  the 
workplace  is  labeled,  tagged,  or  marked 
with  the  following  information: 
***** 

(ii)  Appropriate  hazard  warnings,  or 
words,  pictures,  symbols,  or 
combination  thereof,  which  provide  at 
least  general  information  regarding  the 
hazards  of  the  chemical,  and  which,  in 
conjunction  with  the  other  information 
immediately  available  to  employees 
under  the  hazard  communication 


program,  will  provide  employees  with 
specific  information  regarding  the 
physical  and  health  hazards  of  the 
hazardous  chemical. 

***** 

(g)  Material  safety  data  sheets. 
***** 

(7)(i)  Distributors  shall  ensure  that 
material  safety  data  sheets,  and  updated 
information,  are  provided  to  other 
distributors  and  employers  with  their 
initial  shipment  and  with  the  first 
shipment  after  a  material  safety  data 
sheet  is  updated. 

(ii)  The  distributor  shall  either  provide 
material  safety  data  sheets  with  the 
shipped  containers,  or  send  them  to  the 
other  distributor  or  employer  prior  to  or 
at  the  time  of  the  shipment; 

(iii)  Retail  distributors  which  sell 
hazardous  chemicals  to  employers 
having  a  commercial  account  shall 
provide  a  material  safety  data  sheet  to 
such  employers  upon  request,  and  shall 
post  a  sign  or  otherwise  inform  them 
that  a  material  safety  data  sheet  is 
available; 

(iv)  If  an  employer  which  does  not 
have  a  commercial  account  purchases  a 
hazardous  chemical  from  a  retail 
distributor  which  does  not  have  material 
safety  data  sheets  on  file  {i.e.,  it  does 
not  have  commercial  accounts  and  does 
not  use  the  materials),  the  retail 
distributor  must  provide  the  employer, 
upon  request,  with  the  name,  address, 
and  telephone  number  of  the  chemical 
manufactiu-er.  importer,  or  distributor 
from  which  a  material  safety  data  sheet 
can  be  obtained:  and, 

(v)  Chemical  manufacturers, 
importers,  and  distributors  need  not 
provide  material  safety  data  sheets  to 
retail  distributors  which  have  informed 
them  that  the  retail  distributor  does  not 
sell  the  product  to  commercial  accounts 
or  open  the  sealed  container  to  use  it  in 
their  own  workplaces. 


Appendix  E  to . 


(Advisory) — 


Guidelinos  for  Employer  Compliance 

The  Hazard  Communication  Standard 
(HCS)  is  based  on  a  simple  concept — that 
employees  have  both  a  need  and  right  to 
know  the  hazards  and  Identities  of  the 
chemicals  they  are  exposed  to  when  working. 
They  also  need  to  know  what  protective 
measures  are  available  to  prevent  adverse 
effects  from  occurring.  Tlie  HCS  is  designed 
to  provide  employees  with  the  information 
they  need. 

Knowledge  acquired  under  the  HCS  will 
help  employers  provide  safer  workplaces  for 
their  employees.  When  employers  have 
information  about  the  chemicals  being  used, 
they  can  take  steps  to  reduce  exposures, 
substitute  less  hazardous  materials,  and 
establish  proper  work  practices.  These  efforts 
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will  help  prevent  the  occurrence  of  work-  ' 
related  illnesses  and  injuries  caused  by 
chemicals. 

The  HCS  addresses  the  issues  of  evaluating 
and  communicating  hazards  to  workers. 
Evaluation  of  chemical  hazards  involves  a 
number  of  technical  concepts,  and  is  a 
process  that  requires  the  professional 
judgment  of  experienced  experts.  That's  why 
the  HCS  is  designed  so  that  employers  who 
simply  use  chemicals,  rather  than  produce  or 
import  them,  are  not  required  to  evaluate  the 
hazards  of  those  chemicals.  Hazard 
determination  is  the  responsibility  of  the 
producers  and  importers  of  the  materials. 
Producers  and  importers  of  chemicals  are 
then  required  to  provide  the  hazard 
information  to  employers  that  purchase  their 
products. 

Employers  that  don't  produce  or  import 
chemicals  need  only  focus  on  those  parts  of 
the  rule  that  deal  with  establishing  a 
workplace  program  and  communicating 
information  to  their  workers.  This  appendix 
is  a  general  guide  for  such  employers  to  help 
them  determine  what's  required  under  the 
rule.  It  dues  not  supplant  or  substitute  for  the 
regulatory  provisions,  but  rather  provides  a 
simplified  outline  of  the  steps  an  average 
employer  would  follow  to  meet  those 
requirements. 

1.  Becoming  Familiar  With  th6  Rule 

OSHA  has  provided  a  simple  summary  of 
the  HCS  in  a  pamphlet  entitled  "Chemical 
Hazard  Communication,"  OSHA  PubUcation 
Number  3084.  Some  employers  prefer  to  begin 
to  become  familiar  with  the  rule's 
requirements  by  reading  this  pamphlet.  A 
copy  may  be  obtained  from  your  local  OSHA 
Area  Office,  or  by  contacting  the  OSHA 
Publications  Office  at  (202)  523-9667. 

The  standard  is  long,  and  some  parts  of  it 
are  technical,  but  the  basic  concepts  are 
simple.  In  fact,  the  requirements  reflect  what 
many  employers  have  been  doing  for  years. 
You  may  find  that  you  are  already  largely  in 
compliance  with  many  of  the  provisions,  and 
will  simply  have  to  modify  your  existing 
programs  somewhat.  It  you  are  operating  in 
an  OSHA-approved  State  Plan  State,  you 
must  comply  with  the  State's  requirements, 
which  may  be  different  than  those  of  the 
Federal  rule.  Many  of  the  State  Plan  States 
had  hazard  communication  or  "right-to- 
know"  laws  prior  to  promulgation  of  the 
Federal  rule.  Employers  in  State  Plan  States 
should  contact  their  State  OSHA  offices  for 
more  information  regarding  applicable 
requirements. 

"rhe  HCS  requires  information  to  be 
prepared  and  transmitted  regarding  all 
hazardous  chemicals.  The  HCS  covers  both 
physical  hazards  (such  as  flammahility],  and 
health  hazards  (such  as  irritation,  lung 
damage,  and  cancer).  Most  chemicals  used  in 
the  workplace  have  some  hazard  potential, 
and  this  will  be  covered  by  the  rule. 

One  difference  between  this  rule  and  many 
others  adopted  by  OSH/^  ia.that  this  one  is 
performance-oriented.  "ThaX  means  that  you 
have  the  flexibility  to  aciapt  the  rvl.^  to  the 
needs  of  your  workplace,  radier  than  iiaving 
to  follow  specific  rigid  requirements,  ft  also 
means  that  you  have  to  exercise  mqre 
judgment  to  implement  an  appropriate,  an<^ 
effcictive  program. 


The  standard's  design  is  simple.  Chemical 
manufacturers  and  importers  must  evaluate 
the  hazards  of  the  chemicals  they  produce  or 
import.  Using  that  information,  they  must 
then  prepare  labels  for  containers,  and  more 
detailed  technical  bulletins  called  material 
safety  data  sheets  (MSDS). 

Chemical  manufacturers,  importers,  and 
distributors  of  hazardous  chemicals  are  all 
required  to  provide  the  appropriate  labels 
and  material  safety  data  sheets  to  the 
employers  to  which  they  ship  the  chemicals. 
The  information  is  to  be  provided 
automatically.  Every  container  of  hazardous 
chemicals  you  receive  must  be  labeled, 
tagged,  or  marked  with  the  required 
information.  Your  supplier  must  also  send 
you  a  properly  completed  material  safety 
data  sheet  (MSDS)  at  the  time  of  the  first 
shipment  of  the  chemical,  and  with  the  next 
shipment  after  the  MSDS  is  updated  with 
new  and  significant  information  about  the 
hazards. 

You  can  rely  on  the  information  received 
from  your  supplier.  You  have  no  independent 
duty  to  analyze  the  chemical  or  evauale  the 
hazards  or  it. 

Employers  that  "use"  hazardous  chemicals 
must  have  a  program  to  ensure  the 
information  is  provided  to  exposed 
employees.  "Use"  means  to  package,  handle, 
react,  or  transfer.  This  is  an  intentionally 
broad  scope,  and  includes  any  situation 
where  a  chemical  is  present  in  such  a  way 
that  employees  may  be  exposed  under 
normal  conditions  of  use  or  in  a  foreseeable 
emergency. 

The  requirements  of  the  rule  that  deal 
specifically  with  the  hazard  communication 
program  are  found  in  the  standard  in 
paragraphs  (e),  written  hazard 
communication  program  (f),  labels  and  other 
forms  of  warning;  (g),  material  safety  data 
sheets;  and  (h),  employee  information  and 
training.  The  requirements  of  these 
paragraphs  should  be  the  focus  on  your 
attention.  Concentrate  on  becoming  familiar 
with  them,  using  paragraph  (b).  scope  and 
application,  and  (c),  definitions,  as  references 
when  needed  to  help  explain  the  provisions. 

There  are  two  types  of  work  operations 
where  the  coverage  of  the  rule  is  limited. 
These  are  laboratories  and  operations  where 
chemicals  are  only  handled  in  sealed 
containers  (e.g.,  a  warehouse).  The  limited 
provisions  for  these  workplaces  can  be  found 
in  paragraph  (b),  scope  and  application. 
Basically,  employers  having  these  types  of 
work  operations  need  only  keep  labels  on 
containers  as  they  are  received;  maintain 
material  safety  data  sheets  that  are  received, 
and  give  employees  access  to  them;  and 
provide  information  and  training  for 
employees.  Employers  do  not  have  to  have 
written  hazard  communication  programs  and 
lists  of  chemicals  for  these  types  of 
operations. 

The  limited  coverage  of  laboratories  aiid 
sealed  container  operations  addresses  the 
obligation  of  an  employer  to  the  workers  in 
the  operations  involved,  and' does  not  affect 
the  -employer's  duties  as  a  distributor  of 
chemicals.  For  example,  a  distributor  may 
have  warehouse  operations  where  employees 
would  be  protected,  under  th^  limited  sealed 
container  provisions.  In  this  situation. 


requirements  for  obtaining  and  maintaining 
MSpSs  are  limited  to  providing  access  to 
those  received  with  containers  while  the 
substance  is  in  the  workplace,  and  requesting 
MSDSs  when  employees  request  access  for 
those  not  received  with  the  containers. 
However,  as  a  distributor  of  hazardous 
chemicals,  that  employer  will  still  have 
responsibilities  for  providing  MSDSs  to 
downstream  customers  at  the  time  of  the  first 
shipment  and  when  the  MSDS  is  updated. 
Therefore,  although  they  may  not  be  required 
for  the  employees  in  the  work  operation,  the 
distributor  may,  neveriheless,  have  to  have 
MSDSs  to  satisfy  other  requirements  of  the 
rule. 

2.  Identify  Responsible  Staff 

Hazard  communication  is  going  to  be  a 
continuing  program  in  your  facility. 
Compliance  with  the  HCS  is  not  a  "one  shot 
deal."  In  order  to  have  a  successful  program, 
it  will  be  necessary  to  assign  responsibility 
for  both  the  initial  and  ongoing  activities  that 
have  to  be  undertaken  to  comply  with  the 
rule.  In  some  cases,  these  activities  may 
already  be  part  of  current  job  assignments. 
For  example,  site  supervisors  are  frequently 
responsible  for  on-the-job  training  sessions. 
Early  identification  of  the  responsible 
employees,  and  involvement  of  them  in  the 
development  of  your  plan  of  action,  will 
result  in  a  more  effective  program  design. 
Evaluation  of  the  effectiveness  of  your 
program  will  also  be  enhanced  by 
involvement  of  affected  employees. 

For  any  safety  and  health  program,  success 
depends  on  commitment  at  every  level  of  the 
organization.  This  is  particularly  true  for 
hazard  communication,  where  success 
requires  a  change  in  behavior.  This  will  only 
occur  if  employers  understand  the  program, 
and  are  committed  to  its  success,  and  if 
employees  are  motivated  by  the  people 
presenting  the  information  to  them. 

3.  Identify  Hazardous  Chemicals  in  the 
Workplace 

The  standard  requires  a  list  of  hazardous 
chemicals  in  the  workplace  as  part  of  the 
written  hazard  communication  program.  The 
list  will  eventually  serve  as  an  inventory  of 
everything  for  which  an  MSDS  must  be 
maintained.  At  this  point,  however,  preparing 
the  list  will  help  you  complete  the  rest  of  the 
program  since  it  will  give  you  some  idea  of 
the  scope  of  the  program  required  for 
compliance  in  your  facility. 

The  best  way  to  prepare  a  comprehensive 
list  is  to  survey  the  workplace.  Purchasing 
records  may  also  help,  and  certainly 
employers  should  establish  procedures  to 
ensure  that  in  the  future  purchasing 
procedures  result  in  MSDSs  being  received 
before  a  material  is  used  in  the  workplace. 

The  broadest  possible  perspective  should 
be  taken  when  doing  the  survey.  Sometimes 
people  think  of  "chemicals"  .as  being  only  .: 
liquids  in  containers.  Th«  HCS  covers 
chemicals  in  all  physical  forpiST-liquids. 
solids,  gases,  vapors,  fumes,  and  mists — 
whether  they  are  "contained"  or  not.  The 
hazardous  nature  of  ^e  Chehiical  aiid  the 
potential  for  exposure  are  the  factors  which 
determine  whether  a  chemical  is  covered.  If 
it's  not  hazardous,  it's  not  covered.  If  there  is 
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no  potential  for  exposure  [e.g.,  the  chemical  ia 
inextricably  bound  and  cannot  be  released), 
the  rule  does  not  cover  the  chemical. 

Look  around.  Identify  chemicals  in 
containers,  including  pipes,  but  also  think 
about  chemicals  generated  in  the  work 
operations.  For  example,  welding  fumes, 
dusts,  and  exhaust  fumes  are  ail  sources  of 
chemical  exposures.  Read  labels  provided  by 
suppliers  for  hazard  information.  Make  a  list 
of  all  chemicals  in  the  workplace  that  are 
potentially  hazardous.  For  your  own 
information  and  planning,  you  may  also  want 
to  note  on  the  list  the  location(8)  of  the 
products  within  the  workplace,  and  an 
indication  of  the  hazards  as  found  on  the 
label.  This  will  help  you  as  you  prepare  the 
rest  of  your  program. 

Para^apfa  (b).  scope  and  application, 
includes  exemptions  for  various  chemicals  or 
workplace  situations.  After  compiling  the 
complete  list  of  chemicals,  you  should  review 
paragraph  (b)  to  determine  if  any  of  the  items 
can  be  eliniinated  from  the  list  because  they 
are  exempted  materials.  For  example,  food, 
drugs,  and  cosmetics  brought  into  the 
woricplace  for  employee  consumption  are 
exempt  So  rubbing  alcohol  in  the  first  aid  kit 
would  not  be  covered. 

Once  you  have  compiled  as  complete  a  list 
as  possible  of  the  potentially  hazardous 
chemicals  in  the  workplace,  the  next  step  is 
to  determine  if  you  have  received  material 
safety  data  sheets  for  all  of  them.  Check  your 
files  against  the  inventory  you  have  just 
compiled.  If  any  are  missing  contact  your 
supplier  and  request  one.  It  is  a  good  idea  to 
document  these  requests,  either  by  copy  of  a 
letter  or  a  note  regarding  telephone 
conversations.  If  you  have  MSDSs  for 
chemicals  that  are  not  on  your  list,  figure  out 
why.  Maybe  yon  don't  use  the  chemical 
anymore.  Or  maybe  you  missed  it  in  your 
survey.  Some  suppliers  do  provide  MSDSs  for 
products  that  are  not  hazardous.  These  do 
not  have  to  be  maintained  by  you. 

You  should  not  allow  employees  to  use  any 
chemicals  for  which  you  have  not  received  an 
MSDS.  The  MSOS  provides  information  you 
need  to  ensure  proper  protective  measures 
are  implemented  pnor  to  exposure. 

4.  Preparing  and  Implementing  a  Hazard 
Communication  Program 

All  workplaces  where  employees  are 
exposed  to  hazardous  chemicals  must  have  a 
written  plan  which  describes  how  the 
standard  will  be  implemented  in  that  facility. 
Preparation  of  a  plan  is  not  just  a  paper 
exercise — all  of  the  elements  must  be 
implemented  in  the  workplace  in  order  to  be 
in  compliance  with  the  rule.  See  paragraph 
(e)  of  the  standard  for  the  specific 
requirements  regarding  written  hazard 
communication  programs.  The  only  work 
operations  which  do  not  have  to  comply  with 
the  written  plan  requirements  are 
laboratories  and  work  operations  where 
employees  only  handle  chemicals  in  sealed 
containers.  See  paragraph  (b).  scope  and 
application,  for  the  speciRc  requirements  for 
these  two  types  of  workplaces. 

The  plan  does  not  have  to  be  lengthy  or 
complicated.  It  is  intended  to  be  a  blueprint 
for  implementatioa  of  your  program — an 
assurance  that  all  aspects  of  the  requirements 
have  been  addressed. 


Many  trade  associations  and  other 
professional  groups  have  provided  sample 
programs  and  other  assistance  materials  to 
affected  employers.  These  have  been  very 
helpful  to  many  employers  since  they  tend  to 
be  tailored  to  the  particular  industry 
involved.  You  may  wish  to  investigate 
whether  your  industry  trade  groups  have 
developed  such  materials. 

Although  such  general  guidance  may  be 
helpful,  you  must  remember  that  the  written 
program  has  to  reflect  what  you  are  doing  in 
your  workplace.  Therefore,  if  you  use  a 
generic  program  it  must  be  adapted  to 
address  the  facility  it  covers.  For  example, 
the  written  plan  must  list  the  chemicals 
present  at  the  site,  indicate  who  is  to  be 
resFHmsible  for  the  various  aspects  of  the 
program  in  your  facility,  and  indicate  where 
written  materials  will  be  made  available  to 
employees. 

If  OSHA  inspects  your  workplace  for 
compliance  with  the  HCS.  the  OSHA 
compliance  officer  will  ask  to  see  your 
written  plan  at  the  outset  of  the  inspection.  In 
general,  the  following  items  will  be 
considered  in  evaluating  your  program. 

The  written  program  must  describe  how 
the  requirements  for  labels  and  other  forms  of 
warning,  material  safety  data  sheets,  and 
employee  information  and  training,  are  going 
to  be  met  in  your  facility.  The  following 
discussion  provides  the  type  of  information 
compliance  officers  will  be  looking  for  to 
decide  whether  these  elements  of  the  hazard 
communication  program  have  been  properly 
addressed: 

A.  Labels  and  Other  Forms  of  Warning 

In-plant  containers  of  hazardous  chemicals 
must  be  labeled,  tagged,  or  marked  with  the 
identity  of  the  material  and  appropriate 
hazard  warnings.  Chemical  manufacturers, 
importers,  and  distributors  are  required  to 
ensure  that  every  container  of  hazardous 
chemicals  they  ship  is  appropriately  labeled 
with  such  Information  and  with  the  name  and 
address  of  the  producer  or  other  responsible 
party.  Employers  purchasing  chemicals  can 
rely  on  the  labels  provided  by  their  suppliers. 
If  the  material  is  subsequently  transferred  by 
the  employer  from  a  labeled  container  to 
another  container,  the  employer  will  have  to 
label  that  container  unless  it  is  subject  to  the 
portable  container  exemption.  See  paragraph 
(f)  for  specific  labeling  requirements. 

The  primary  information  to  tte  obtained 
from  an  OSHA-required  label  is  an  identity 
for  the  material,  and  appropriate  hazard 
warnings.  The  identity  is  any  term  which 
appears  on  the  label,  the  MSDS,  and  the  list 
of  chemicals,  and  thus  links  these  three 
sources  of  information.  The  identity  used  by 
the  supplier  may  be  a  common  or  trade  name 
("Black  Magic  Formula"),  or  a  chemical  name 
(1,1,1, -trichloroethane).  The  hazard  warning 
is  a  brief  statement  of  the  hazardous  effects 
of  the  chemical  ("flammable,"  "causes  lung 
damage").  Labels  frequently  contain  other 
information,  such  as  precautionary  measures 
("do  not  use  near  open  flame"),  but  this 
information  is  provided  voluntarily  and  is  not 
required  by  the  rule.  Labels  must  be  legible, 
and  prominently  displayed.  There  are  no 
specific  requirements  for  sixe  or  color,  or  any 
specified  text. 


With  these  requirements  in  mind,  the 
compliance  officer  will  be  looking  for  the 
following  types  of  information  to  ensure  that 
labeling  will  be  properly  implemented  in  your 
facility; 

1.  Designation  of  per8on(s)  responsible  For 
ensuring  labeling  of  in-plant  containers: 

2.  Designation  of  person(s)  responsible  for 
ensuring  labeling  of  any  shipped  containers: 

3.  Description  of  labeling  system(8)  used: 

4.  Description  of  written  alternatives  to 
labeling  of  in-plant  containers  (if  used):  and. 

5.  Procedures  to  review  and  update  label 
information  when  necessary. 

Employers  that  are  purchasing  and  using 
hazardous  chemicals— rather  than  producing 
or  distributing  them — will  primarily  be 
concerned  with  ensuring  that  every 
purchased  container  is  labeled.  If  materials 
are  transferred  into  other  containers,  the 
employer  must  ensure  that  these  are  labeled 
as  well,  unless  they  fall  under  the  portable 
container  exemption  (paragraph  (f)(7)).  In 
terms  of  labeling  systems,  you  can  simply 
choose  to  use  the  labels  provided  by  your 
suppliers  on  the  containers.  These  will 
generally  be  verbal  text  labels,  and  do  not 
usually  include  numerical  rating  systems  or 
symbols  that  require  special  training.  The 
most  important  thing  to  remember  is  that  this 
is  a  continuing  duty — all  in-plant  containers 
of  hazardous  chemicals  must  always  be 
labeled.  Therefore,  it  is  important  to 
designate  someone  to  be  responsible  for 
ensuring  that  the  labels  are  maintained  as 
required  on  the  containers  in  your  facihty, 
and  that  newly  purchased  materials  are 
checked  for  labels  prior  to  use. 

B.  Material  Safety  Data  Sheets 

Chemical  manufacturers  and  importers  are 
required  to  obtain  or  develop  a  material 
safety  data  sheet  for  each  hazardous 
chemical  they  produce  or  import  Distributors 
are  responsible  for  ensuring  that  their 
customers  are  provided  a  copy  of  these 
MSDSs.  Employers  must  have  an  MSDS  for 
each  hazardoua  chemical  which  they  use. 
Employers  may  rely  on  the  information 
received  from  their  suppliers.  The  specific 
requirements  for  material  safety  data  sheets 
are  in  paragraph  (g)  of  the  standard. 

There  is  no  specified  format  for  the  MSDS 
under  the  rule,  although  there  are  specific 
information  requirements.  OSHA  has 
developed  a  non-mandatory  format.  OSHA 
Form  174,  which  may  be  used  by  chemical 
manufacturers  and  importers  to  comply  with 
the  rule.  The  MSDS  must  be  in  English.  You 
are  entitled  to  receive  from  your  supplier  a 
data  sheet  which  includes  all  of  the 
information  required  under  the  rule.  If  you  do 
not  receive  one  automatically,  you  should 
request  one.  If  you  receive  one  that  is 
obviously  inadequate,  with,  for  example, 
blank  spaces  that  are  not  completed,  you 
should  request  an  appropriately  completed 
one.  If  your  request  for  a  data  sheet  or  for  a 
corrected  data  sheet  does  not  produce  the 
information  needed,  you  should  contact  your 
local  OSHA  Area  Office  for  assistance  in 
obtaining  the  MSDS. 

The  role  of  MSDSs  under  the  rule  is  to 
provide  detailed  information  on  each 
hazardous  chemical,  Including  its  potential 
hazardous  effects,  its  physical  and  ':hemical 
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characteristics,  and  recommendations  for 
appropriate  protective  measures.  This 
information  should  be  useful  to  you  as  the 
employer  responsible  for  designing  protective 
programs,  as  well  as  to  the  workers.  If  you 
are  not  familiar  with  material  safety  data 
sheets  and  with  chemical  terminology,  you 
may  need  to  learn  to  use  them  yourself.  A 
glossary  of  MSDS  terms  may  be  helpful  in 
this  regard.  Generally  speaking,  most 
employers  using  hazardous  chemicals  will 
primarily  be  concerned  with  MSDS 
information  regarding  hazardous  effects  and 
recommended  protective  measures.  Focus  on 
the  sections  of  the  MSDS  that  are  applicable 
to  your  situation. 

MSDSs  must  be  readily  accessible  to 
employees  when  they  are  in  their  work  areas 
during  their  workshifts.  This  may  be 
accomplished  in  many  different  ways.  You 
must  decide  what  is  appropriate  for  your 
particular  workplace.  Some  employers  keep 
the  MSDSs  in  a  binder  in  a  central  location 
(e.^.,  in  the  pick-up  truck  on  a  construction 
site).  Others,  particularly  in  workplaces  with 
large  numbers  of  chemicals,  computerize  the 
information  and  provide  access  through 
terminals.  As  long  as  employees  can  get  the 
information  when  they  need  it.  any  approach 
may  be  used.  The  employees  must  have 
access  to  the  MSDSs  themselves — simply 
having  a  system  where  the  information  can 
be  read  to  them  over  the  phone  is  only 
permitted  under  the  mobile  worksite 
provision,  paragraph  (g)(9),  when  employees 
must  travel  between  workplaces  during  the 
shift.  In  this  situation,  they  have  access  to  the 
MSDSs  prior  to  leaving  the  primary  worksite, 
and  when  they  return,  so  the  telephone 
system  is  simply  an  emergency  arrangement. 

In  order  to  ensure  that  you  have  a  current 
MSDS  for  each  chemical  in  the  plant  as 
required,  and  that  employee  access  is 
provided,  the  compliance  ofHcers  will  be 
looking  for  the  following  types  of  information 
in  your  written  program: 

1.  Designation  of  person(s)  responsible  for 
obtaining  and  maintaining  the  MSDSs; 

2.  How  such  sheets  are  to  be  maintained  in 
the  workplace  [e.g.,  in  notebooks  in  the  work 
areafs)  or  in  a  computer  with  terminal 
access),  and  how  employees  can  obtain 
access  to  them  when  they  are  in  their  work 
area  during  the  work  shift; 

3.  Procedures  to  follow  when  the  MSDS  is 
not  received  at  the  time  of  the  first  shipment; 

4.  For  producers,  procedures  to  update  the 
MSDS  when  new  and  significant  health 
information  is  found;  and, 

6.  Description  of  alternatives  to  actual  data 
sheets  in  the  workplace,  if  used. 

For  employers  using  hazardous  chemicals, 
the  most  important  aspect  of  the  written 
program  in  terms  of  MSDSs  is  to  ensure  that 
someone  is  responsible  for  obtaining  and 
maintaining  the  MSDSs  for  every  hazardous 
chemical  in  the  workplace.  The  list  of 
hazardous  chemicals  required  to  be 
maintained  as  part  of  the  written  program 
will  serve  as  an  inventory.  As  new  chemicals 
are  purchased,  the  list  should  be  updated. 
Many  companies  have  found  it  convenient  to 
include  on  their  purchase  orders  the  name 
and  address  of  the  person  designated  in  their 
company  to  receive  MSDSs. 


C.  Employee  Information  and  Training 

Each  employee  who  may  be  "exposed"  to 
hazardous  chemicals  when  working  must  be 
provided  information  and  trained  prior  to 
initial  assignment  to  work  with  a  hazardous 
chemical,  and  whenever  the  hazard  changes. 
■Exposure"  or  "exposed"  under  the  rule 
means  that  "an  employee  is  subjected  to  a 
hazardous  chemical  in  the  course  of 
employment  through  any  route  of  entry 
(inhalation,  ingestion,  skin  contact  or 
absorption,  etc.j'and  includes  potential  [e.g., 
accidental  or  possible)  exposure."  See 
paragraph  (h)  of  the  standard  for  specific 
requirements.  Information  and  training  may 
be  done  either  by  individual  chemical,  or  by 
categories  of  hazards  (such  as  flammability 
or  carcinogenicity).  If  there  are  only  a  few 
chemicals  in  the  workplace,  then  you  may 
want  to  discuss  each  one  individually.  Where 
there  are  large  numbers  of  chemicals,  or  the 
chemicals  change  frequently,  you  will 
probably  want  to  train  generally  based  on  the 
hazard  categories  (e.^.,  flammable  liquids, 
corrosive  materials,  carcinogens).  Employees 
will  have  access  to  the  substance-specific 
information  on  the  labels  and  MSDSs. 

Information  and  training  is  a  critical  part  of 
the  hazard  communication  program. 
Information  regarding  hazards  and  protective 
measures  are  provided  to  workers  through 
written  labels  and  material  safety  data 
sheets.  However,  through  effective 
information  and  training,  workers  will  learn 
to  read  and  understand  such  information, 
determine  how  it  can  be  obtained  and  used  in 
their  own  workplaces,  and  understand  the 
risks  of  exposure  to  the  chemicals  in  their 
workplaces  as  well  as  the  ways  to  protect 
themselves.  A  properly  conducted  training 
program  will  ensure  comprehension  and 
understanding.  It  is  not  sufficient  to  either 
just  read  material  to  the  workers,  or  simply 
hand  them  material  to  read.  You  want  to 
create  a  climate  where  workers  feel  free  to 
ask  questions.  This  will  help  you  to  ensure 
that  the  information  is  understood.  You  must 
always  remember  that  the  underlying 
purpose  of  the  HCS  is  to  reduce  the  incidence 
of  chemical  source  illnesses  and  injuries.  This 
will  be  accomplished  by  modifying  behavior 
through  the  provision  of  hazard  information 
and  information  about  protective  measures.  If 
your  program  works,  you  and  your  workers 
will  better  understand  the  chemical  hazards 
within  the  workplace.  The  procedures  you 
establish  regarding,  for  example,  purchasing, 
storage,  and  handling  of  these  chemicals  will 
improve,  and  thereby  reduce  the  risks  posed 
to  employees  exposed  to  the  chemical 
hazards  involved.  Furthermoreryoiir  workers' 
comprehension  will  also  be  increased,  and 
proper  work  practices  will  be  followed  in 
your  workplace. 

If  you  are  going  to  do  the  training  yourself, 
you  will  have  to  understand  the  material  and 
be  prepared  to  motivate  the  workers  to  learn. 
This  is  not  always  an  easy  task,  but  the 
benefits  are  worth  the  effort.  More 
information  regarding  appropriate  training 
can  be  found  in  OSHA  Publication  No.  2254 
which  contains  voluntary  training  guidelines 
prepared  by  OSHA's  Training  Institute.  A 
copy  of  this  document  is  available  from 
OSHA's  Publications  Office  at  (202)  52^-9667. 


In  reviewing  your  written  program  with 
regard  to  information  and  training,  the 
following  items  need  to  be  considered: 

1.  Designation  of  per80n(8)  responsible  for 
conducting  training; 

2.  Format  of  the  program  to  be  used 
(audiovisuals,  claasroom  instruction,  etc.): 

3.  Elements  of  the  training  program  (should 
be  consistent  with  the  elements  in  paragraph 
(h)  of  the  HCS):  and 

4.  Procedure  to  train  new  employees  at  the 
time  of  their  initial  assignment  to  wori  with  a 
hazardous  chemical,  and  to  train  employees 
when  a  new  hazard  is  introduced  into  the 
workplace. 

The  written  program  should  provide 
enough  details  about  the  employer's  plans  in 
this  area  to  assess  whether  or  not  a  good 
faith  effort  is  being  made  to  train  employees. 
OSHA  does  not  expect  that  every  worker  will 
be  able  to  recite  all  of  the  information  about 
each  chemical  in  the  workplace.  In  general, 
the  most  important  aspects  of  training  under 
the  HCS  are  to  ensure  that  employees  are 
aware  that  they  are  exposed  to  hazardous 
chemicals,  that  they  know  how  to  read  and 
use  labels  and  material  safety  data  sheets, 
and  that,  as  a  consequence  of  learning  this 
information,  they  are  following  the 
appropriate  protective  measures  established 
by  the  employer.  OSHA  compliance  officers 
will  be  talking  to  employees  to  determine  if 
they  have  received  training,  if  they  know  they 
are  exposed  to  hazardous  chemicals,  and  if 
they  know  where  to  obtain  substance-specific 
information  on  labels  and  MSDSs. 

The  rule  does  not  require  employers  to 
maintain  records  of  employee  training,  but 
many  employers  choose  to  do  so.  This  may 
help  you  monitor  your  own  program  to  ensure 
that  all  employees  are  appropriately  trained. 
If  you  already  have  a  training  program,  you 
may  simply  have  to  supplement  it  with 
whatever  additional  information  is  required 
under  the  HCS.  For  example,  construction 
employers  that  are  already  in  compliance 
with  the  construction  training  standard  (29 
CFR  1926.21)  will  have  little  extra  training  to 
do. 

An  employer  can  provide  employees 
information  and  training  through  whatever 
means  found  appropriate  and  protective. 
Although  there  would  always  have  to  be 
some  training  on-site  (such  as  informing 
employees  of  the  location  and  availability  of 
the  written  program  and  MSDSs),  employee 
training  may  be  satisfied  in  pari  by  general 
training  about  the  requirements  of  the  HCS 
and  about  chemical  hazards  on  the  job  which 
is  provided  by.  for  example,  trade 
associattona.  unions,  colleges,  and 
professional  schools.  In  addition,  previous 
training,  education  and  experience  of  a 
worker  may  relieve  the  employer  of  some  of 
the  burdens  of  informing  and  training  that 
worker.  Regardless  of  the  method  relied 
upon,  however,  the  employer  is  always 
ultimately  responsible  for  ensuring  that 
employees  are  adequately  trained.  If  the 
compliance  officer  finds  that  the  training  is 
deficient,  the  employer  will  be  cited  for  the 
deficiency  regardless  of  who  actually 
provided  the  training  on  behalf  of  the 
employer. 
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D.  Other  Requirement* 

In  additton  to  these  specific  items, 
compliance  officen  will  also  be  asking  the 
following  questions  in  assessing  the 
adequacy  of  the  program: 

Does  a  list  of  the  hazardous  chemicals 
exist  in  each  work  area  or  at  a  central 
location? 

Are  methods  the  employer  will  use  to 
inform  employees  of  the  hazards  of  non- 
routine  tasks  outlined? 

Are  employees  informed  of  the  hazards 
associated  with  chemicals  contained  in 
unlabeled  pipes  in  their  work  areas? 

On  multi-employer  worksites,  has  the 
employer  provided  other  employers  with 
information  about  labeling  systems  and 
precautionary  measures  where  the  other 
employers  have  employees  exposed  to  the 
initial  employer's  chemicals? 

Is  the  written  program  made  available  to 
employees  and  their  designated 
representatives? 

If  your  program  adequately  addresses  the 
means  of  communicating  information  to 


employees  in  your  workplace,  and  provides 
answers  to  the  basic  questions  outlined 
above,  it  will  be  found  to  be  in  cc»npUance 
with  the  rule. 

5.  Checklist  for  Compliance 

The  following  checklist  will  help  to  ensure 
you  are  in  compliance  with  the  rule: 

Obtained  a  copy  of  the  rule  _ _ —  

Read  and  understood  the  requirements..  

Assigned  responsibility  for  tasks 

Prepared  an  inventory  of  chemicals 

Ensured  containers  are  labeled 

Obtained  MSDS  for  each  chemical 

Prepared  written  program 

Made  MSDSs  available  to  workers 

Conducted  training  of  workers 

Established    procedures    to    maintain 

current  program 

Established  procedures  to  evaluate  ef- 
fectiveness   — 


6.  Further  Assistance 

If  you  have  a  question  regarding 
compliance  with  the  HCS,  you  should  contact 
your  local  OSHA  Area  Office  for  assistance. 
In  addition,  each  OSHA  Regional  OfTics  has 
a  Hazard  Communication  Coordinator  who 
can  answer  your  questions.  Free  consultation 
services  are  also  available  to  assist 
employers,  and  information  regarding  these 
services  can  be  (Stained  through  the  Area 
and  Regional  offices  as  well. 

The  telephone  number  for  the  OSHA  office 
closest  to  you  should  be  listed  in  your  local 
telephone  directory.  If  you  are  not  able  to 
obtain  this  information,  you  may  contact 
OSHA's  Office  of  Information  and  Consumer 
Affairs  at  (202)  523-8151  for  further 
assistance  in  identifying  the  appropriate 
contacts. 

(FR  Doa  8S-17716  Rled  8-5-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Servica 

7CFRPart277 
(AmdtNaaOS) 

Food  Stamp  Program;  Automated  Data 
Procasaing  Equipment  and  Services; 
Condltiona  for  Federal  Financial 
Participation 

AQENCV:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Proposed  rule. 

SMNMARY:  This  action  proposes  changes 
to  the  requirements  and  conditions 
under  which  State  and  local 
governments  may  request  and  claim 
Federal  funds  for  the  costs  associated 
with  the  planning,  design,  development, 
acquisition  or  installation  of  automated 
data  processing  (ADP)  equipment  and 
services  in  tlie  administration  of  the 
Food  Stamp  Program.  These  changes  are 
being  proposed  by  the  Food  and 
Nutrition  Service  (FNS)  and.  in  a 
separate  publication,  by  the  Department 
of  Health  and  Human  Services  (HHS).  to 
streamline  the  procedures  for 
submission,  review  and  approval  of 
Advance  Planning  Doctmients.  and  to 
ensure  consistency  among  Federal 
agencies  in  policies  and  procedures 
relating  to  the  acquisition  and  use  of 
ADP  equipment  in  public  assistance 
programs. 

DATE:  Comments  on  this  proposed 
rulemaking  must  be  received  by  October 
7. 1988.  to  be  assured  of  consideration. 
ADDRESS:  Comments  should  be  directed 
to:  Thomas  O'Connor,  Director.  Program 
Development  Division.  Food  and 
Nutrition  Service.  USDA.  Alexandria. 
Virginia  22302.  All  written  comments 
will  be  open  to  public  inspection  during 
regular  business  hours  (8:30  a.m.  to  5:00 
p.m..  Monday  through  Friday)  at  3101 
Park  Center  Drive.  Alexandria.  Virginia, 
Room  716. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  rulemaking 
should  be  directed  to  Mr.  O'Connor  at 
the  above  address,  or  by  telephone  at 
(703)  756-3414. 
8UPPLBNENTARV  INFORMATION: 

Executive  Order  12291 

The  Department  has  reviewed  this 
action  under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 
The  rule  will  affect  the  economy  by  less 
than  100  million  a  year.  The  action  will 
not  significantly  raise  costs  or  prices  for 
consumers,  industries,  government 
agencies  or  geographic  regions.  There 
will  not  be  a  significant  adverse  effect 


on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States 
enterprises  to  compete  with  foreign- 
based  enterprise  in  domestic  or  export 
markets.  Therefore,  the  Department  has 
classified  this  action  as  "not  major". 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.651.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice  to  7  CFR  3015,  Subpart  V 
(48  FR  29115),  this  Program  is  excluded 
from  the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed  in 
relation  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354, 94  Stat.  1164.  September  19. 
1980).  Anna  Kondratas.  Administrator  of 
the  Food  and  Nutrition  Service  (FNS). 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
changes  will  affect  State  and  local 
agencies  which  administer  the  Food 
Stamp  Program.  This  action  is 
principally  directed  toward  the 
development  of  Statewide  ADP  systems. 
It  is  anticipated  that  Federal  funding 
would  be  requested  for  only  a  small 
number  of  county  or  local  government 
systems  under  the  provisions  of  this 
proposed  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  information  collection  requirements 
that  are  included  in  this  proposed  rule 
will  be  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB).  Such  provisions  shall  not  be 
effective  until  OMB  approval  has  been 
obtained.  Other  organizations  and 
individuals  desiring  to  submit  comments 
on  the  Information  collection 
requirements  should  address  them  to 
Mr.  O'Connor  at  the  above  address,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB.  New 
Executive  Office  Building  (Room  3028), 
Washington.  DC  20503,  ATTN:  Desk 
Officer  for  FNS-USDA. 

Background 

The  Department  published  a  rule  on 
December  30, 1980,  at  45  FR  85699, 
which  set  forth  the  requirements  for 
payment  of  certain  administrative  costs 
of  State  agencies  which  operate  the 
Food  Stamp  Program.  These 
requirements  are  codified  at  7  CFR  Part 


277  and  Appendix  A  of  that  Part  and 
derived  from  four  Federal  Management 
Circulars  (FMC's):  FMC  74-4,  issued 
originally  by  the  General  Services 
Administration,  but  now  under  the 
Office  of  Management  and  Budget 
(OMB):  OMB  Circular  A-90. 
"Cooperating  with  State  and  Local 
Governments  to  Coordinate  and 
Improve  Information  Systems";  OMB 
Circular  A-102,  "Uniform  Requirements 
for  Grants  to  State  and  Local 
Governments";  and  OMB  Circular  A-87. 
"Cost  Principles  for  State  and  Local 
Governments."  The  procedures  and 
funding  conditions  for  State  agencies  to 
request  Federal  funds  for  the  acquisition 
of  ADP  equipment  and  services  to 
support  the  administration  of  the  Food 
Stamp  Program  are  set  forth  in  Section 
B.  [Costs  allowable  with  approval  of 
FNS]  of  Appendix  A  to  7  CFR  Part  277. 

On  June  11. 1982.  the  Department 
published  a  rule  at  47  FR  25496  to 
implement  Section  129  of  Pub.  L  96-249. 
which  allowed  enhanced  Federal 
financial  participation  (FFP)  at  the  75 
percent  level  for  costs  associated  with 
the  planning,  design,  development, 
acquisition,  or  installation  of  ADP 
systems.  In  section  277.18,  the 
Department  codified  the  requirements 
and  procedures  for  State  agencies  to 
receive  75  percent  funding  for  certain 
ADP  developmental  projects.  Ilie 
existing  requirements  of  S  277.18.  in 
conjunction  with  those  of  Appendix  A  to 
part  277,  currently  apply  to  AJDP 
developmental  projects  to  be  funded  at 
the  75  percent  fimding  rate.  The 
conditions  of  Appendix  A  alone 
currently  apply  to  ADP  projects  to  be 
funded  at  the  regular  50  percent  rate. 

In  August  1985,  an  Interdepartmental 
Task  Force  was  established  consisting 
of  representatives  fit)m  FNS,  the  Health 
Care  Financing  Administration,  the 
Family  Support  Administration,  and  the 
Office  of  Human  Developmental 
Services.  The  Interdepartmental  Task 
force  conducted  a  comprehensive 
review  of  the  current  Federal  policies 
and  procedures  involved  in  the  review, 
approval  and  funding  of  State  agency 
AdP  developmental  projects  In  order  to 
streamline,  improve  and  standardize  the 
overall  process  and  requirements  among 
the  affected  Federal  agencies. 
Specifically,  the  Task  Force  examination 
and  revision  of  the  ctirrent  HHS  and 
FNS  regulatory  requirements  and 
procedures  were  intended  to  meet  the 
following  principal  objectives: 

1.  Streamline  the  Advance  Planning 
Docimient  (APD)  review  and  approval 
process  to  eliminate  redundant  Federal 
and  State  reviews; 
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2.  Enhance  State  planning  for 
developmental  proiecU; 

3.  Improve  project  development 
contmuity: 

4.  Allow  for  a  more  comprehensive 
Federal  review  and  more  timely 
response  to  APD's: 

5.  Standardize  procedures- and 
requirements  among  participatmg 
Federal  agencies;  and 

6.  Enhance  the  cooperative 
partnership  between  State  and  Federal 
agencies  to  achieve  ADP  and 
management  infonnation  system 
applications  that  advance  the  efficiency 
and  effectiveness  of  State 
administration  of  Federal  programs. 

The  principal  changes  recommended 
by  the  Task  Force  involve  the 
procedures  and  conditions  under  which 
States  may  request  and  receive  funding 
for  AOP  developmental  projects  throu^ 
the  submission,  review  and  approval  oi 
APD's  and  other  related  documents.  The 
procedures  proposed  herein  comprise 
the  revised  APD  process  and  are  being 
proposed  by  both  FNS  and  HHS  to 
ensure  standardization,  whenever 
possible,  among  Federal  agencies. 

Significant  Proposed  Changes  in  APD 
Process 

1.  Increased  APD  Prior  Approval  Cost 
Thresholds— Section  277.ia(c) 

Current  rules  in  Section  B  of 
Appendix  A  require  written  prior 
approval  from  FNS  for  the  acquisition  of 
ADP  equipment  or  services  with  a 
combined  Federal  and  State  cost  of 
$100,000  or  more  over  a  12-montfa  period, 
or  a  cost  of  $200,000  or  more  (Federal  or 
State)  for  the  total  acquisition.  Revised 
S  277.18(c)  would  increase  the  Federal 
prior  approval  cost  thresholds  for  ADP 
development  projects  to  be  funded  at 
the  50  percent  matching  rate  from 
$100,000  to  $200,000  in  total  Federal  and 
State  costs  over  any  12-month  period, 
and  from  $200000  to  $3004X)0  for  total 
acquisition  costs.  State  agencies  would 
be  required  to  obtain  the  prior  written 
approval  of  FNS  for  ADP  acquisitions 
exceeding  the  revised  standards.  The 
revised  cost  thresholds  are  intended  to 
permit  State  agencies  to  implement 
smaller  systems  or  system  changes  more 
quickly,  reduce  the  number  of  small 
acquisitions  requiring  Federal  prior 
approval,  and  reduce  paperwork  burden. 
These  changes  would  also  make  Food 
Stamp  Program  prior  approval  cost 
thresholds  and  procedures  consistent 
with  those  of  HHS  agencies,  which  were 
revised  in  a  final  rule  at  51  FR  45321, 
published  on  December  18, 1988.  This 
proposed  mle  also  clarifies  that  all  ADP 
developmental  projects  for  which  75 
percent  Federal  funding  is  requested  are 


subject  to  FNS  prior  approval 
requirements,  regardless  of  cost. 

2.  Establishment  of  Two-Phase  APD 
Process— Section  277.16(d) 

State  agencies  would  request  prior 
approval  for  ADP  services  and 
equipment  acquisitions,  as  outlined 
above,  through  the  submission  of  an 
Advance  Planning  Document  (APD).  The 
proposed  APD  process  would  consist  of 
two  distinct  phases — the  Project 
Planning  Phase  and  the  Implementation 
Phase.  The  Project  Planning  Phase 
would  represent  aU  activities  necessary 
for  the  State  agency  to  determine 
whether  the  acquisition  and  application 
of  ADP  services  or  equipment  are 
necessary  and  feasible,  and  to  develop 
plans  to  design  and  prepare  for  the  ADP 
acquisition.  The  Project  Implementation 
Phase  consists  of  all  activiUes  involved 
in  the  acquisition,  installation  and 
implementation  of  ADP  systems, 
services  and/or  equipment  To  request 
and  obtain  FFP  for  allowable  costs  of 
the  Project  Planning  and  Implementation 
Phases,  State  agencies  would  be 
required  to  submit  a  Planning  APD  and 
an  Implementation  APD  for  the  prior 
approval  of  FNS.  States  agencies  would 
be  entitled  to  receive  the  75  percent 
funding  rate  for  approved  costs  of  both 
the  Project  Planning  and  Implementation 
Phases,  provided  that  the  proposed  ADP 
system  or  application  was  determined 
by  FNS  to  meet  all  applicable  conditions 
for  75  percent  funding. 

The  Department  is  proposing  the  two- 
phase  APD  process  to  address  a  major 
concern  with  the  current  process  for 
requesting  and  approving  funds  for  ADP 
developmental  projects.  The  current 
process  does  not  provide  a  means  to 
request  and  receive  commitment  for  up- 
front Federal  funding  for  the  purpose  of 
planning  major  ADP  system 
acquisitions,  before  initiating  system 
development.  Without  a  firm  op-front 
commitment  of  Federal  funding,  the 
level  of  planning  for  system 
development  has  frequently  been 
inadequate.  The  current  process 
requires  submission  and  prior  approval 
of  an  APD  for  total  system  development 
prior  to  the  acquisition  of  any  ADP 
services  or  equipment  for  projects 
exceeding  the  prior  approval  cost 
thresholds.  In  the  past.  State  ageiicies 
have  submitted  ATO  funding  proposals 
for  total  system  development  without 
sufficiently  planning  tlw  entire 
acquisition,  in  order  to  comply  with 
current  approval  requiremetits  and 
initiate  Federal  funding  as  so6n  as 
possible.  As  a  result  many  APD 
proposals  and  funding  requests  have 
been  submitted  which  are  inadequate 


and  premature,  causing  substantial 
subsequent  revisions,  time  and  cost 
overruns,  and,  in  some  cases,  project 
termination  due  to  lack  of  suflBcient 
prior  planning. 

The  proposed  process  establishes  a 
separate  Project  Planning  Phase,  in 
which  State  agencies  could  request 
Federal  funding  only  for  project 
planning  activities.  The  Department 
believes  that  this  approach  would 
contribute  to  more  effective,  efficient 
and  economical  acquisitions  of  ADP 
equipment  and  services  by  providing  for 
more  comprehensive  planning  by  State 
agencies  prior  to  full  system 
development  State  agency  requests  to 
receive  FFP  for  Project  Planning  Phase 
activities  would  be  made  through  the 
submission  of  a  Planning  APD.  "Hie 
costs  for  project  planning  activities 
which  are  eligible  for  FFP  include,  but 
are  not  limited  to  the  costs  associated 
with:  requirements  and  systems 
analyses,  feasibility  studies  and 
alternatives  analyses,  general  system 
design,  and  preparation  of  an 
Implementation  APD.  A  State  agency's 
Planning  fiiPD  may  request  funding  to 
complete  all  necessary  planning 
activities,  or  may  request  funding  to  a 
preliminary  step  (e.g.,  feasibility  study) 
with  additional  funding  subsequently 
requested  based  on  the  results  of  the 
completed  activities.  The  Planning  APD 
is  subject  to  the  prior  approval  of  FNS. 
Appropriate  written  prior  approval  is 
required  before  the  State  agency  may 
proceed  with  any  contractual  or  other 
commitments  for  ADP  planning  services. 

The  Planning  APD  would  describe  the 
State  agency's  needs,  objectives, 
intended  planning  activities  and 
proposed  budget,  and  would  also 
represent  commitment  by  the  State 
agency  to  perform  necessary  planning 
activities  as  a  condition  for  FFP  for 
those  planning  activities.  Planning  APD 
funding  requests  and  approvals  would 
be  limited  to  planning  activities  only, 
including  contractual  support;  no 
significant  hardware  or  software 
development  costs  would  be  eligible  for 
funding  in  the  Project  Planning  Phase. 

Upon  successful  completion  of  project 
planning  activities,  the  State  agency 
should  be  fully  prepared  to  request 
funding  for  and  proceed  with 
Implementation  Phase  activities  for  the 
acquisition,  development  installation 
and  implementation  of  the  proposed 
ADP  system.  State  agency  requests  to 
receive  FFP  for  Implementation  Phase 
activities  would  be  made  tiirough 
submission  of  an  Implementation  APD. 
The  Implementation  APD  represents  a 
written  plan  of  action  to  acquire. 
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develop  and  install  the  proposed  ADP 
equipment  or  services. 

Following  review  of  the  Planning  or 
Implementation  APD,  FNS  will  provide 
written  notification  to  the  State  agency 
of  approval  or  the  reasons  for 
disapproval.  The  approval  letters  will 
specify  the  amount  of  FNS  FTP 
authorized  for  each  separate  phase  in 
project  development. 

A  State  agency  would  not  receive  FTP 
for  plarming  costs  unless  a  Planning 
APD  is  submitted  and  approved. 
However,  State  agencies  could  submit 
an  Implementation  APD  directly, 
without  prior  submission  or  approval  of 
the  Planning  APD,  if  the  State  agency 
does  not  wish  to  receive  FTP  for  project 
planning  activities. 

3.  Reduction  in  Prior  Approval 
Requirements — Section  277.18(c) 

To  simplify  the  APD  process,  reduce 
paperwork  burden  and  enhance  project 
development  continuity,  the  Department 
proposes  to  reduce  the  number  of 
documents  currently  required  for  the 
prior  approval  of  FNS.  FNS  prior 
approval  is  currently  required  for  the 
following  documents  related  to  ADP 
equipment  or  services  acquisitions: 
Advance  Planning  Documents;  Requests 
for  Proposal  (RFP's);  contracts;  and 
service  agreements.  In  addition  to 
representing  a  significant  paperwork 
burden.  State  agencies  have  commented 
that  the  numerous  prior  approval 
decision  points  have  caused  disruption 
and  temporary  discontinuation  of 
project  development  schedules  and 
activities,  resulting  in  increased  project 
costs.  The  Department  proposes  to 
alleviate  these  problems  by  limiting 
prior  approval  requirements  to  those 
necessary  to  maintain  appropriate 
control  and  management  of 
developmental  project  activities  and 
funding. 

The  Department  proposes  that  FNS 
written  prior  approval  be  limited  to: 
— Both  the  Planning  AH)  and  the 
Implementation  APD  for  all  projects 
to  be  funded  at  the  75  percent  funding 
rate,  regardless  of  total  project  cost, 
and  projects  to  be  funded  at  the 
regular  FFP  rate  which  exceed  the 
prior  approval  cost  thresholds 
proposed  in  S  277.18(c); 
— ^RFFs,  when  specifically  required  by 

FNS;  and 
— Contracts  or  contract  amendments, 
when  specifically  required  by  FNS. 
As  indicated  above,  FNS  may  require 
prior  approval  for  RFP's,  contracts  and/ 
or  contract  amendments  for  certain  ADP 
acquisitions  due  to  the  complexity  of  the 
procurement,  the  amount  of  funds 
involved,  or  previous  State  problems 


with  procurement  actions.  However, 
RFP's  or  contracts  which  are  less  than 
$100,000  for  regular  FFP  or  $50,000  for 
enhanced  FFP,  and  are  an  integral  part 
of  tlie  approved  APD  need  not  be 
submitted  to  FNS;  contract  amendments 
under  $50,000  for  either  funding  level 
need  not  be  submitted.  FNS  would 
formally  notify  the  State  agency  of  such 
prior  approval  requirements  at  the  time 
of  a|^>roval  of  the  AH)  or  subsequent 
Annually  Updated  APD's.  as  discussed 
below  and  in  S  277.18(e).  Unless  FNS 
specifically  requires  prior  approval  for 
certain  RFFs  or  contracts,  tiie  only 
documents  requiring  prior  FNS  approval 
would  be  the  Manning  and 
Implementation  APD's. 

ilie  Department  believes  that  two 
other  documents  may  be  a  such 
importance  in  the  development  of 
certain  ADP  projects  as  to  warrant  the 
approval  (although  not  the  prior 
approval)  of  FNS.  Approval  and  prior 
approval  differ  in  that  written  "prior 
approval"  must  be  obtained  before  the 
State  agency  may  enter  into  any 
contractual  agreements  or  make  any 
other  commitments  for  acquiring  the 
ADP  equipment  or  services  to  be  funded 
with  FTP;  "approval"  means  that  FNS 
written  approval  of  specific  APD 
process  documents  must  be  obtained 
before  the  State  agency  may  claim  FFP 
for  certain  costs,  but  State  agencies  may 
enter  contractual  agreements  and/or 
make  commitments  for  the  ADP 
acquisition  without  first  obtaining 
Federal  approval. 

Section  277.18(c)(3)(i)(A)  would 
provide  for  the  submission  of  the 
feasibility  study  to  FNS  for  approval 
within  90  days  of  completion  for  certain 
ADP  projects.  This  approval 
requirement  would  be  applicable  only  if 
specified  by  FNS  as  a  condition  for 
approving  the  Planning  APD,  when  a 
systems  development  project  is 
particularly  large  or  complex,  or  when  a 
State  agency  has  experienced  previous 
problems  in  this  area.  Section 
277.18(d)(2)(ii)  would  require  that  the 
feasibility  study  and  alternatives 
analyses  supporting  the  selected  system 
design  generally  be  submitted  as  part  of 
the  Implementation  APD  for  FNS 
approval.  Thus,  all  feasibility  studies 
and  associated  alternatives  analyses 
would  be  submitted  to  FNS  and  would 
be  subject  to  approval,  either  within  90 
days  after  completion  or  upon 
submission  of  the  Implementation  APD. 

Section  277.18  (c)(3)(i)(B)  would  also 
require  the  approval  of  Annually 
Updated  APD's.  as  discussed  later  in 
this  preamble.  State  agency  service 
agreements  would  not  be  submitted  to 
FNS  for  review  or  informational 
purposes.  AU  service  agreements  would 


be  maintained  on  file  at  the  State 
agency  and  be  made  available  to  FNS 
upon  request. 

4.  Annually  Updated  APD — Section 
277.18(f) 

The  Department  is  proposing  a  new 
paragraph  (e)  to  §  277.18  which  would 
require  the  submission  and  approval  of 
an  annual  report,  the  Annually  Updated 
APD,  on  the  status  of  approved  AOP 
developmental  projects.  The  annually 
UpKiated  APD  would  represent  a  self- 
certification  by  the  State  agency  of  the 
status  of  project  activities  and 
expenditures  in  relation  to  the 
provisions  of  the  approved  Manning  or 
Implementation  APD  over  the  past  year. 
The  report  would  be  submitted  annually 
as  a  condition  for  continued  FFP  for  the 
ADP  development  project  and  would 
consist  of  three  components: 

1.  A  report  on  the  status  of  major 
project  activities,  milestones  and 
deliverables  for  the  past  year, 

2.  A  detailed  accounting  of  all 
expenditures  for  the  ADP  developmental 
project  for  the  past  year  as  compared  to 
the  budget  of  the  Plaiuiing  or 
Implementation  APD  as  approved;  and 

3.  Changes  to  the  approved  provisions 
of  the  Planning  and  Implementation 
APD.  Such  changes  may  be  submitted  as 
they  occiu-  during  the  year  or  at  one  time 
as  a  component  of  the  Annually 
Updated  APD.  The  Annually  Updated 
APD  would  be  used  by  FNS  to  monitor 
project  development  and  expenditures 
within  the  context  of  the  approved 
provisions  of  the  APD. 

However,  for  projects  funded  at  the 
regular  FFP  rate,  the  Annually  Updated 
APD  need  not  be  submitted  unless  any 
of  the  following  changes  occur 

(a)  A  change  of  $50,000  in  total 
approved  project  costs  over  the  course 
of  the  project; 

(b)  An  extension  of  60  days  or  more  in 
timeframes  for  projected  milestones; 

(c)  A  change  in  procurement  activities; 
or 

(d)  A  significant  change  in  system 
concept. 

Changes  in  approved  procurement 
activities  include: 

— A  change  in  procurement 
methodology  that  would  limit 
competition  beyond  what  was 
decribed  in  the  APD  (e.g.,  a  change 
from  competitive  to  noncompetitive 
procurement); 

— A  reduction  or  increase  in  the 
prociuvment  activities  which  were 
described  in  the  ATO;  or 

— A  change  from  an  acquisition  which 
supports  the  needs  of  more  than  the 
State  agency  (e.g..  a  "blanket" 
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contract)  to  an  acquisition  which 
would  benefit  solely  the  State  agency. 

■  Significant  changes  in  approved 
system  concept  include: 

— A  proposal  of  a  different  system 

alternative; 
— A  proposal  for  a  different  "mix"  of 

system  hardware  and  software; 
— A  change  in  project  plan; 
— A  change  in  the  cost/benefits 

projection;  or 
— A  change  to  the  approved  cost 

allocation  methodology. 

Federal  approval,  no  later  than  at  the 
time  of  the  next  Annually  Updated  APD, 
is  required  for  project  changes  before 
FFP  for  the  change  may  be  claimed. 
However,  State  agencies  may  proceed 
with  the  change  without  first  obtaining 
Federal  approval,  to  avoid  disruption  in 
project  activities.  In  such  instances,  the 
Stale  agency  would  be  liable  for  costs 
associated  with  the  project  change  until 
FNS  approval  is  granted.  If  the  Annually 
Updated  APD  is  subsequently 
disapproved,  FFP  would  not  be  allowed 
for  the  costs  associated  with  the  project 
change. 

5.  Emergency  ADP  Acquisitions — 
Section  277.18(h) 

The  Department  is  proposing 
procedures  for  the  acquisition  of  ADP 
equipment  or  services  for  emergency 
situations  in  a  new  paragraph  (h)  to 
S  277.18.  The  Department  recognizes 
that  situations  may  arise  which  preclude 
a  State  agency  from  following  the  prior 
approval  requirements  of  §  277.18(c) 
before  acting  to  correct  an  emergency 
situation  in  order  to  meet  program 
requirements.  The  proposed  procedures 
for  State  agencies  to  request  approval  of 
FFP  for  emergency  situations,  FNS' 
response  to  such  requests,  and 
subsequent  submission  of  ADP 
documentation  parallel  the  emergency 
acquisition  procedures  currently  in 
place  for  HHS  agencies  at  45  CFR 
95.624.  The  Department  would  consider 
"emergency  situations"  to  be  those 
which  could  not  be  reasonably 
anticipated  by  the  State  agency. 
Examples  of  such  situations  include 
equipment  failure  due  to  physical 
damage  or  destruction  caused  by 
natural  or  other  disasters,  or  changes 
imposed  by  Federal  legislative 
requirements  which  necessitate 
immediate  acquisition  of  ADP 
equipment  or  services.  The  Department 
would  not  consider  emergency 
situations  to  be  circumstances  arising 
from  poor  planning  on  the  p^rt  of  the 
State  agency.  In  determining  whether  a 
situation  should  be  considered  as  an 
emergency,  the  State  agency  would  be 
required  to  demonstrate  that  its  need  to 


immediately  acquire  ADP  equipment  or 
services  was  unexpected  and  could  not 
have  been  anticipated  or  planned. 

System  Transfer — Section  277.18(d) 

On  September  18, 1987,  the 
Department  published  a  final  rule,  titled 
"Food  Stamp  Program:  Automation  of 
Data  Processing  (ADP)  Model  Plan"  (52 
FR  35221).  That  rule  set  forth  a 
requirement  for  State  agencies  to  submit 
to  the  Department  their  plans  for 
automation  in  the  Food  Stamp  Program. 
That  rule  also  addressed  the  issue  of 
system  transfer,  and  the  consideration  a 
State  agency  must  give  to  modifying  an 
existing  system  when  determining  how 
to  best  fulfill  an  identified  automation 
need. 

In  the  analysis  of  comments  received 
on  the  model  plan  rule,  it  was 
determined  that  the  actual  assessment 
of  potentially  transferable  systems  was 
more  appropriately  a  part  of  the 
Advance  Planning  Document  process, 
rather  than  part  of  the  model  plan 
requirements.  Therefore  language  is 
proposed  in  the  ADP  approval 
requirements  at  §  277.18(d)(2)(ii)  to 
require  that  State  agencies  consider  the 
transfer  or  modification  of  an  existing 
system  in  the  Implementation  APD,  as 
part  of  the  feasibility  study  and 
associated  alternatives  analyses.  The 
model  plan  rule,  however,  continues  to 
require  at  7  CFR  272.10(a)(2)  and  (3)  that 
State  agencies  show  in  their  plans  that 
system  transfer  will  be  considered  in  the 
planning  process. 

In  this  rule,  the  Department  proposes 
that  State  agencies  must  include  an 
examination  of  the  transfer  or 
modi^cation  of  an  existing  system  from 
a  similar  State  or  jurisdiction  as  a 
component  of  all  feasibility  studies. 
State  agencies  planning  automation 
using  any  method  other  than  transfer,  or 
State  agencies  planning  to  develop  new 
systems  must  include  a  speciHc  analysis 
of  their  consultations  with  other  State 
agencies.  The  analysis  must  show  that 
the  State  agencies  they  consulted  were 
similar  to  them  in  terms  of  whether  the 
States  were  urban  or  rural;  whether  or 
not  the  States'  programs  were  county- 
administered;  the  geographic  size  of  the 
States;  and  the  size  of  the  caseload  in 
each  State.  In  addition.  State  agencies 
rejecting  transfer  must  provide  a  specific 
analysis  describing  barriers  to  transfer. 
Each  barrier  must  be  accompanied  by 
an  analysis  comparing  the  costs  of 
overcoming  the  problem  to  the  cost  of 
developing  a  new  system. 

Common  reasons  cited  in  ojpposition    . 
to  transfer  include:  the  State  agency  is 
required  to  use  a  central  d^ta  processing 
facility  and  the  (otherwisie)  transferable 
system  is  incompatible  with  it;  the  State 


agency's  data  base  management  . ... 

software  is  incompatible  with  the 
transferable  system;  the  State  agency's 
ADP  experts  are  not  familiar  with  the 
software/hardware  used  by  the 
transferable  system  and  acquiring  new 
expertise  would  be  expensive;  the 
transferable  system  is  interactive  or 
uses  "generic"  caseworkers,  while  the 
receiving  State  agency  does  not,  and  it 
would  be  expensive  to  modify  the 
existing  system  and/or  procedures;  and 
transfer  would  provoke  disputes  with 
the  State  agency's  personnel  union. 
Demonstration  of  any  of  these  or  similar 
problems  alone  is  insufficient 
justiHcation  for  rejecting  transfer  or 
adaptation.  While  these  reasons  for 
rejecting  transfer  are  not  unacceptable. 
State  agencies  which  cite  any  of  these 
reasons  should  not  expect  automatic 
approval.  Rather,  the  State  agency  will 
be  expected  to  show,  as  part  of  the  APD, 
why  the  barrier  to  transfer  cannot  be 
overcome. 

The  Department  also  recognizes  that 
FNS  has  an  important  role  to  play  in 
regard  to  the  analysis  of  potential 
system  transfers.  The  model  plan  rule 
cited  previously  includes  a  provision  at 
7  CFR  272.10(a)(3)(iii)  which  states  that 
FNS  will  assist  State  agencies  that 
request  assistance  in  determining  what 
other  States  have  systems  that  should 
be  considered  as  possible  transfers.  The 
Department  believes  that  some  Slate 
agencies  may  request  such  assistance  as 
one  of  the  Project  Planning  Phase 
activities. 

Disallowance  of  Federal  Financial 
Participation — Section  277.18(o). 

A  new  paragraph  (o),  Disallowance  of 
Federal  Financial  Participation  (FFP), 
would  be  added  to  S  277.18  which 
provides  that,  if  the  Department  finds 
that  any  equipment  or  services 
acquisition  approved  or  modified  under 
the  provisions  of  S  277.18(c)  fails  to 
substantially  comply  with  the  criteria, 
requirements,  and  other  undertakings 
prescribed  in  the  approved  APD, 
payment  of  FFP  may  be  disallowed.  The 
Department  approves  FFP  on  the  basis 
that  the  equipment  or  services 
acquisitions  proposed  under  APD's  will 
add  to  the  proper  and  efficient  operation 
of  the  Food  Stamp  Program.  By  the  same 
token,  if  the  Department  finds  that  a 
State  agency  fails  to  substantially 
comply  with  the  terms  of  an  approved 
APD..  to  the  detriment  of  the  proper  and 
efficient  operation  of  the  program,  the. 
Departnient  may  disallow  FFP.  The  . 
reasons  lor  which  the  Department  may 
disallow  FFP  include,  hut  may  not  be  . 
limited  to,  failure  pf  the  p/oposed 
system  to  meet  program  effectiveness 
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and  efficiency  objectives  contained  in 
the  approved  APD,  and  schedule 
slippages  which  result  in  cost  overruns 
which  eliminate  expected  future  cost 
savings  or  otherwise  adversely  affect 
cost-benefit  projections. 

ADP  System  Security  Provisions — 
Section  277.18(p) 

The  Department  is  proposing  a  new 
paragraph  (p)  to  !  277.18  titled  "ADP 
System  Security  Requirements  and 
Review  Process"  to  estabKsh  minimum 
standirrd  requirements  for  the  security 
of  non^'ederal  AW  systems  used  by 
State  and  local  governments  in  the 
administration  c^  (he  Pood  Stamp 
Program.  The  Department  believes  that 
increased  reKance  on  aotomated 
systems  to  administer  the  Program,  and 
greater  sophisticatioa  and  complexity  of 
the  systems  have  resnlted  in  the  need  to 
establish  standard  regnlatory 
requirements  to  ensure  the  security  of 
ADP  facilities,  equipment  and 
operations  and  the  privacy  of 
infomiation.  The  need  for  standard 
regulatory  requirements  was 
demonstrated  by  a  recent  audit  of  the 
security  of  non-Fedend  ADP  systems 
conducted  by  the  U.S.  Department  of 
Apicuitare's  Office  of  the  Inspector 
General  (USOA/IG). 

The  USDA/IG  reviewed  the  security 
of  thirteen  non-Federal  ADP  systems 
used  by  State  and  loca  governments  to 
support  the  administration  of  the  PNS 
Food  Stamp  Program  and  Special 
SuppleraeiUal  Food  Program  for  Women. 
Infants  and  Children.  The  USDA/IG 
Audit  Report  50651-2-CH.  issued  in 
October  1906,  dsciosed  a  wide  range  of 
computer  secrafty  weaknesses  and 
related  proUema.  Some  of  the  more 
serious  problems  concerned  inadequate 
controls  over  physical  security  which 
could  allow  unrestricted  access  to 
computer  hardware,  and  inadequate 
software  controls  which  could  permit 
improper  manipulation  of  data  or 
payments.  The  USDA/IG  found 
weaknesses  in  the  organizational 
controls  of  data  processing  in  all  of  the 
thirteen  State  agencies  audited.  Further, 
the  USDA/IG  found  that  none  of  the 
thirteen  State  agencies  audited  had 
estabhsbed  formal  procedures  or 
requirements  to  ensure  that  such  ADP 
systems  met  minimum  ADP  security 
standards.  A  copy  of  this  report  can  be 
obtained  by  contacting  the  USDA/IG  for 
Audit,  Room  Z47-E.  Administration 
Building.  Washington,  DC.  NW.,  2025a 

The  proposed  new  paragraph  on  ADP 
system  security  requires  State  agencies 
to  establish  a  security  program  br  ADP 
systems  and  operations  used  in  the 
administration  of  the  Food  Stamp 
Program.  The  security  program  would 


consist  of  three  principal  components: 
appropriate  State  agency  ADP  security 
standards  and  requirements  to  ensure 
proper  control  of  ADP  equipment, 
facilities  and  information;  State  agency 
procedures  and  processes  for  meeting 
the  established  security  standards  and 
requirenaentK  and  security  reviews  for 
ensuring  that  estaUished  standards  and 
requirements  are  met.  Specifically,  the 
proposed  ADP  security  provisions 
establish  the  following  principal 
requirements. 

1.  State  agencies  are  responsible  for 
the  development  of  eippropriate 
standards  and  requirements  to  properly 
safeguard  ADP  resources  and 
information  processing.  This 
requirement  is  intended  to  establish  a 
baseline  in  each  State  agency  for 
safeguarding  ADP  resources  and 
information  processing  against  which 
the  effectiveness  of  the  State  agency's 
security  program  may  be  measured.  The 
DeparWent  considers  the  establishment 
of  such  baseline  requirements  to  be 
critical  to  the  ^ective  safeguarding  of 
ADP  resources  and  information 
processing  and  to  subsequent  evaluation 
of  the  effectiveness  of  a  State  agency's 
security  program. 

The  Department  beKeves  that  it  is 
more  appropriate  to  allow  State 
agencies  to  determine  the  speciRc 
minimum  standards  and  requirements  to 
govern  the  security  of  their  own  ADP 
systems  baaed  on  the  unique 
circumstances  of  each  State,  rather  than 
mandate  general  standards  to  apply  for 
all  State  and  local  agencies.  The  rule 
proposes  that,  in  developing  appropriate 
ADP  security  standards  and 
requirements.  State  agencies  use 
standards  currently  governing  the 
security  of  Federal  ADP  systems  or 
recognized  industry  standards  as  the 
basis  for  the  development  of  State- 
specific  standards  aind  requirements. 

2.  State  agencies  would  be  required  by 
§  277.18(p)  to  estabUsh  an  ADP  security 
program  to  implement  plans,  policies 
and  procedures  to  meet  the  State 
agency's  ADP  security  standards  and 
requirements  and  to  maintain  an 
ongoing  program  for  conducting  periodic 
risk  analyses  to  evaluate  potential 
threats  to  the  system  and  incorporate 
appropriate  safeguards.  The  ongoing 
ADP  security  program  represents  the 
State  agency's  policies  and  operational 
procedures,  and  the  organizational 
responsibilities  which  would  be 
undertaken  to  meet  the  standtu^s  and 
requirements  to  properly  safeguard  ADP 
resources  and  inforniation  processing 
The  Department  believes  that  such 
procedures  are  critical  to  meeting  the 
ADP  security  standards  and 


requirements  established  by  a  State 
agency.  The  rule  proposes  eight  specific 
areas  of  ADP  security  which  must,  at  a 
minimum,  be  included  in  the  State 
agency's  ADP  security  requirements  and 
program: 

— Physical  security  of  ADP  resources; 
— Equipment  security  to  protect 

equipment  from  theft  and 

unauthorized  use; 
— Software  and  data  security; 
— Telecommunications  security; 
— Personnel  security; 
— Contingency  plans  to  meet  critical 

processing  needs  in  the  event  of  short- 

or  long-term  interruption  of  service: 
— Emergency  preparedness;  and 
— Designation  of  an  Agency  ADP 

Security  Manager. 

These  eight  areas  comprise  what  the 
Department  has  determined  to  be  the 
principal  critical  components  of  a 
security  program  for  automated  data 
processing  activities.  The  Department 
has  made  this  determination  based  on 
experience  gained  from  dealing  with  the 
security  of  internal  Department 
automated  data  processing  activities, 
dealings  with  other  Federal  agencies  in 
this  area,  and  dealings  with  private 
industry  on  matters  pertaining  to 
automated  data  processing  security. 

3.  State  agencies  would  be  required  to 
establish  an  ongoing  program  of  reviews 
of  the  security  of  ADP  installations  to 
ensure  adequacy  of  safeguards  and 
controls.  The  Department  is  proposing 
the  performance  of  such  reviews  on  a 
biennial  basis  and  the  submission  of 
ADP  system  review  reports  to  FNS  upon 
completion. 

The  proposed  rule  speciHes  that  the 
proposed  ADP  security  provisions 
would  apply  to  all  develc^mental  ADP 
projects  and  currently  operating  ADP 
systems.  The  Department  does  not 
intend  that  the  State  agency's  ADP 
security  standards,  requirements  or 
plans  would  be  submitted  to  FNS  for 
review  or  approval.  It  would  be  the 
responsibility  of  the  State  agency  to 
ensure  proper  security  of  the  ADP 
system  and  information  processing.  The 
completed  State  agency  ADP  security 
reviews  would  be  required  to  be 
submitted  to  FNS,  in  order  to  identify 
and  monitor  any  necessary  corrective 
action. 

Other  Proposed  Revisions 

Several  changes  and  additions  to  the 
existing  regulatory  language  are  being 
proposed  to  increase  consistency  with 
HHS  in  the  terminology  and  policies 
defined  in  this  section. 

1.  The  "Dennitions"  currently 
contained  in  Part  277  Appendix  A  would 
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be  moved  to  S  27.18(b)  and  revised  as 
follows: 

"Advance  Planning  Document  (APD) 
for  Project  Planning",  "APD  for  Project 
Implementation"  and  "Annually 
Updated  APD"  would  be  added  to  the 
list  of  definitions,  to  correspond  to  the 
revised  APD  approval  procedures  which 
are  being  proposed  concurrently  by 
HHS  and  FNS. 

"Enhanced  funding"  or  "enhanced 
FFP  rate"  would  be  added  to  specify  the 
75  percent  funding  level  for  the  planning, 
design,  development  and  installation  of 
computerized  systems  as  authorized  by 
S  227.4|;b)(l)(ii).  A  corresponding 
definition  for  "regular  funding"  or 
"regular  FFP  rate"  would  also  be  added. 
These  deHnitions  are  intended  to  clarify 
the  specific  requirements  which  pertain 
only  to  projects  funded  at  the  75  percent 
level,  as  opposed  to  those  which  apply 
to  any  other  authorized  funding  level. 

"Emei^ency  situation"  would  be 
defined,  to  correspond  to  current  HHS 
provisions  at  45  CFR  95.605,  as 
discussed  previously. 

"System  design"  would  be  removed 
from  the  current  list  of  definitions  in 
Part  277  Appendix  A,  and  would  be 
replaced  with  the  defmition  of  "General 
•   Systems  Design". 

"Requirements  analysis"  would  be 
defined,  to  correspond  to  current  HHS 
provisions  at  45  CFR  95.605. 

2.  Regulatory  language  is  proposed  for 
§  277.18(f)  regarding  requirements  for 
service  agreements  when  data 
processing  services  are  to  be  provided 
by  a  State  central  data  processing 
facility  or  another  State  or  local  agency. 
In  addition  to  removing  the  requirement 
for  submission  of  service  agreements  to 
FNS,  this  paragraph  would  expand  the 
definition  of  "Service  agreement" 
currently  contained  in  Part  277 
Appendix  A,  to  correspond  to  current 
HHS  provisions  at  45  CFR  95.605. 

3.  The  Department's  policy  regarding 
the  depreciation  of  capital  expenditures 
when  claiming  the  costs  of  ADP 
equipment  having  unit  or  total  aggregate 
acquisition  costs  of  more  than  $25,000. 
would  be  set  forth  in  proposed 

S  277.18(i)(3).  This  provision  would 
allow  the  State  agency  \6  request  a 
waiver  from  the  requirement  to 
depreciate  such  costs,  thereby  allowing 
the  costs  to  be  "expensed"  or  claimed  at 
the  time  of  acquisition.  The  Department 
wishes  to  clarify,  however,  that  the 
approval  of  a  waiver  would  not  affect 
the  approved  level  of  FFP  for  allowable 
costs.  That  is,  for  projects  approved  at 
the  75  percent  funding  level,  only  the 
proportionate  share  of  the  costs  of 
capital  assets  assignable  to  the 
developmental  phase  of  the  project  may 
be  claimed  at  the  enhanced  level.  This 


requirement  would  not  preclude  the 
approval  of  a  waiver  to  expense  the 
costs  of  such  acquisitions,  as  long  as  the 
FFP  levels  for  developmental  and 
operational  costs  were  determined  in 
accordance  with  the  provisions  of  these 
regulations. 

4.  In  order  to  further  clarify  the 
delineation  between  the  developmental 
and  operational  phases,  for  purposes  of 
approving  and  claiming  costs  at  the  75 
percent  funding  level,  this  rule  proposes 
a  provision  at  §  277.18(g)(6)  which  would 
limit  pilot  tests  and  parallel  processing 
for  test  purposes  to  a  period  not  to 
exceed  three  months,  unless  speciHcally 
extended  by  FNS.  The  Department 
believes  that  three  months  represents  an 
average  and  adequate  period  of  time  for 
pilot  testing  in  most  systems.  However, 
the  Department  is  interested  in  receiving 
comments  as  to  whether  or  not  this 
provision  is  consistent  with  previous 
State  agency  experiences. 

Structural  Changes  to  Part  277 

The  Department  is  proposing  several 
structural  changes  to  Part  277  to  provide 
greater  clarity,  avoid  redundancy,  and 
consolidate  the  requirements  and 
procedures  for  the  FNS  APD  process  in 
one  section  of  Part  277.  Current  rules 
governing  the  acquisition  of  ADP 
services  and  equipment  at  the  75  percent 
funding  rate  are  provided  in  7  CFR 
277.18.  Rules  for  ADP  acquisitions  at  the 
regular  50  percent  funding  rate  are 
contained  in  Part  277  Appendix  A. 
Section  B.  The  two  sections  defming  the 
APD  process  are  duplicative  and  can  be 
confusing,  and  the  Department  is 
proposing  to  consoHdate  all  procedures, 
conditions  and  requirements  governing 
the  acquisition  of  ADP  services  and 
equipment  in  a  new  proposed  §  277.18. 
The  consolidation  of  the  section  and 
appendix  would  result  in  the  following 
revisions. 

1.  Paragraph  277.18(b)  would  be 
deleted.  This  paragraph  provided  for  the 
retroactive  entitlement  to  the  75  percent 
funding  rate  for  Advance  Planning 
Documents  approved  before  the  June  11, 
1982  publication  date  of  the  75  percent 
funding  provisions.  As  funding  for  ail 
such  projects  has  already  occurred  or 
been  resolved,  this  provision  no  longer 
applies. 

2.  Paragraphs  277.18  (e)(1)  and  {e)(2) 
would  be  deleted.  These  paragraphs 
describe  the  prior  approval  and 
document  submission  processes  for 
projects  funded  at  the  75  percent  rate. 
The  provisions  of  these  paragraphs 
would  be  redundant,  as  the  revised 
process  would  establish  the  same 
approval  and  document  submission 
procedures  for  ADP  projects  at  either 
funding  rate  in  new  §  277.18(c). 


3.  Paragraph  277.18(h)  would  be 
deleted.  This  paragraph  describes  the 
requirementi  for  system  specifications 
approval,  procurements,  ownership 
rights,  and  the  title,  use  and  disposition 
of  property  for  ADP  developmental 
projects  funded  at  the  enhanced  rate. 
Sfmilar  requirements  are  restated  in  Part 
277  Appendix  A,  Section  B.  The 
proposed  rule  would  eliminate 
duplication  by  consolidating  the 
requirements  in  new  S  277.18  only.  The 
proposed  rule  in  new  §  277.18(c)  and  (d) 
would  require  that  system  specifications 
included  as  part  of  the  general  systems 
design  be  submitted  for  prior  approval 
in  the  Implementation  APD  for  ADP 
developmental  projects. 

Part  277  Appendix  A,  Sections  B(5) 
and  8(9)  governing  procurement 
requirements  and  ownership  rights,  use, 
title  and  disposition  of  property  would 
be  redesignated  as  S  277.18(k)  and  (m), 
respectively. 

4.  Part  277  Appendix  A,  Sections  B(3) 
and  B(6)  which  provided  for  general 
Federal  and  State  agency  approval 
requirements  for  APD  proposals  would 
be  deleted.  The  proposed  new 

§  277.18(c)  would  provide  for  all 
submission  and  approval  requirements 
for  Advance  Planning  Documents  and 
other  associated  dociunents. 

5.  Part  277  Appendix  A,  Section  B(12), 
which  describes  the  conditions  for 
applying  the  provisions  governing  ADP 
acquisitions  and  funding  contained  in 
Part  277  Appendix  A  would  be  deleted, 
as  all  of  the  procedures  and  conditions 
for  requesting  and  approving  funding  for 
ADP  acquisitions  would  be  deleted  from 
Part  277  Appendix  A  and  located  in 
proposed  new  §  277.18.  Proposed  new 

§  277.18(a)  would  describe  the 
conditions  and  scope  of  the  provisions 
of  the  revised  §  277.18. 

List  of  Subjects  in  7  CFR  Part  277 

Food  Stamps,  government  procedure. 
Grant  programs-social  programs. 
Investigations,  Records,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  Part  277  is 
proposed  to  be  amended  as  follows: 

PART  277— PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

1.  The  authority  citation  for  Part  277 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2029. 

2.  Section  277.18  is  revised  to  read  as 
follows: 


§277.1«    EalaMWMMnlclmAutoRMleil 
Data  Precaaataa  (AOP)  and  kitonsattoa 
Rab  lavaf  Syalaiiia 

(a)  Scope  and  appL'cation.  This 
section  eatablishcs  conditions  for  initial 
and  conHmiing  authority  to  claim 
Federa)  financial  participation  (FFP)  for 
the  costs  of  the  planning,  development, 
acquisition,  installation  and 
implemenlatioR  of  ADP  eqttqnnent  and 
services  used  in  the  administration  of 
the  Food  Staotp  Prognra.  Due  to  the 
nature  of  the  procuremeitt  of  ADP 
eqaqment  and  sovioes.  current  State 
agency  approved  ooet  ailocation  plans 
for  ongoing  opetatioBal  costs  shall  not 
apply  to  ADP  aystem  developmeot  costs 
under  this  sectioB  anless  documentation 
required  under  paragraph  (c)  of  this 
section  is  submitted  to  and  approvals 
are  obtained  from  FNS. 

(b)  Definitions. 
"Acceptance  Documents"  means 

written  evidence  of  satisfactory 
completion  of  an  approved  phase  of 
work  or  contract,  and  acceptance 
thereof  by  tbe  State  agency. 

"Advance  Pknating  Document  for 
Project  bapleatet^ation"  or 
"la^fl^neatation  APD'  aaeans  a  written 
plan  of  actioB  reqneating  Federal 
financial  participation  (FFP)  to  acquire 
and  implgmrnt  ADP  services  and/or 
eqaipmient. 

"Advance  Planning  Document  for 
Project  Planning  or  "Planning  ADF' 
means  a  document  that  requests  FFP  to 
accomplish  the  planning  necessary  for  a 
State  agency  to  determine  the  need  for 
and  plan  the  acquisition  of  ADP 
equipment  and/or  services,  and  to 
acquire  information  necessary  to 
develop  a  general  sjrstem  design  and 
bnpkmcntalion  AFD. 

"Anmiaify  Updated  APD"  means  an 
animal  adf^eilifiatioo  by  the  State 
agency  on  the  statna  of  project 
developBient  activities  and  expenditures 
in  relation  to  the  approved  PInuiing 
APD  or  Implementation  APD. 

"Automated Data  Processing"  or 
"ADP"  Bwans  data  processing 
performed  by  a  system  of  electronic  or 
electric  machines  so  inierconoected  and 
interacting  as  to  minimize  the  need  for 
human  assistance  or  intervention. 

"Automated Data  Processing 
Equipment^ at  liardPnire"  means: 

ll)  Elactrooie  digital  computers, 
regardless  of  size,  c^Mcity.  or  price, 
that  accept  data  input,  store  da^ 
perform  calculations,  and  other 
processing  steps,  and  prepare 
information: 

(2)  All  peripheral  or  auxiliary 
equipment  ueerf  in  sopport  of  electronic 
d^tel  computers  WFfaetber  selected  and 
acquired  with  the  computer  or 
separately*. 


(3)  Data  transmission  or 
comsuHiications  equipment  that  b 
adected  and  acquired  solely  or 
primarily  for  use  with  a  configuration  of 
ADP  equipment  which  includes  an 
electronic  digital  computer,  and 

(4)  Data  input  equipment  used  to  enter 
directly  or  indirectly  into  aA  electronic 
digital  compntwr,  peripheral  or  anxiliary 
equqiaaent.  or  data  transmission,  or 
communication  equipment 

"Autoaated  Data  Processing 
Services  "  means: 

(1)  Services  to  operate  ADP 
equipment,  either  by  private  sources,  or 
by  employees  of  the  State  agency,  or  by 
State  or  local  organizations  other  than 
the  State  ag^vcy,  and/or 

(2)  Services  provided  by  private 
sources  or  by  employees  of  the  State 
agency  or  by  State  and  local 
organizations  oth^  than  the  State 
agency  to  perfdrm  such  taska  as 
feasibility  studies,  system  studies, 
system  design  efforts,  development  of 
system  spec^cations,  system  analysrs, 
programming  and  sjrstem 
imi^ementation.  This  includes  system 
training,  systems  development,  site 
preparation,  data  entry,  and  personal 
services  related  to  automated  systems 
development  and  operations  that  are 
specifically  idealified  as  part  of  a 
Planning  APD  or  Implementation  APD. 

"Data  Processing"  meaiu  the 
preparation  of  source  media  containing 
data  or  basic  elements  of  information 
and  the  use  of  such  source  media 
according  to  precise  rules  of  procedures 
to  accomplish  such  operations  as 
classifying,  sorting,  calculating, 
summarizing,  recording,  and 
transmitting 

"Emetgency  sitaation"  means  as  a 
situation  where: 

(1)  The  State  agency  can  demonstrate 
to  FNS  an  immediate  need  to  acquire 
ADP  equipment  or  services  in  wder  to 
continue  operation  of  the  Pood  Stamp 
Proganc  and 

(2)  The  State  agency  can  clearly 
document  that  the  need  could  not  have 
been  anticipated  orplarmed  for  the 
State  is  prevented  from  following  the 
prior  approval  requirements  of 

S  277.18(c). 

"Eahanced  funding"  or  "enhanced 
FTP  rate"  means  Federal  reimbursement 
at  the  75>pcreeal  level  for  allowable 
costs  for  State  agency  jHammig.  design, 
development  or  installation  of 
computerized  systems,  as  authotized  by 
S  277.4(bKl)(n),  and  in  accordance  with 
the  reqoiraments  at  f  277.18(g). 

"Fea»ibility  Study"  means  a 
preliminary  study  to  delennine  whether 
it  is  naffirifntly  probable  that  cfiedive 
and  efficient  use  off  ADPequipmtnl  or 
systems  woidd  wanant  a  sahstantial 


investment  of  staff,  fnae.  and  money 
being  requested,  and  whether  the  plan 
can  be  accomplisked  successfully. 

"General Systems  Design" miamt  a 
combination  irf  aarrative  and  diagrams 
describing  the  generic  architecture  of  a 
system  as  opposed  to  tbe  detailed 
architecture  of  the  system.  A  general 
systems  design  may  include  a  systems 
diagram;  narrative  identifying  overall 
logic  flow  and  ^sterns  functions;  a 
description  of  equipment  (including 
capacity)  requirements;  a  description  of 
other  resource  requirements  which  will 
be  necessary  to  operate  the  system;  a 
description  of  system  perfonnance 
requirements;  and  a  descripti'on  of  the 
envirwunent  in  which  the  system  will 
operate,  including  how  the  system  will 
function  within  that  environment  (&g.. 
how  workers  will  interface  with  the 
system). 

"Regular  funding' or  "regular  FFP 
rate" means  any  Federal  reimbursement 
rate  authorized  by  S  277.4(b),  except  the 
75-percent  funding  rate  for  State  agency 
planning,  design,  development  or 
installation  of  computerized  systems,  as 
specified  at  S  277.4(b)(l)(ii). 

"Request  for  Proposal"  or  "RFP" 
means  the  document  used  for  public 
solicitations  of  competitive  proposals 
from  qualified  sources  as  outlined  in 
S  277.14(g)(3). 

"Requirements  Analysis  "  means 
determining  and  documenting  the 
information  needs  and  the  functional 
and  technical  requirements  the  proposed 
computerized  system  must  meet 

"Service  Agreement"  means  the 
document  described  in  i  277.ia(f). 
signed  by  the  State  or  local  agency  and 
the  State  or  local  central  data 
processing  facility  whenever  a  central 
data  processing  facility  provides  ADP 
services  to  the  State  or  local  agency. 

"Software"  means  a  set  of  computer 
programs,  procedures^  and  associated 
documentation  used  to  (iterate  the 
hardware. 

"System  specifications"  means 
information  about  the  new  ADP 
systems,  such  as:  workload  descriptions, 
input  data,  information  to  be  maintained 
and  processed,  data  processing 
techniques,  and  output  data,  which  is 
required  to  determine  the  ADP 
equipment  and  software  necessary  to 
iasplement  the  system  dt«ga. 

"Systewf  stud/'  means  the 
examination  of  existing  information 
fknv  and  operational  procedures  within 
an  organization.  The  study  consists  of 
three  banc  phanese  data  gathering  or 
investigation  at  fhn  present  system  and 
new  inforasatiott  nqaucaaBBtsi  analysis 
off  tke  data  gatfaeredin  the  invnatigtioiu 
and  synlheas,  orteikting.  of  dtt  parts 


and  relationships  uncovered  through  the 
analysis  into  an  efTicient  system. 
-(c)  General  Acquisition 
Requirements. — (1)  Requirement  for 
prior  FNS  approval.  A  State  agency 
shall  obtain  prior  written  approval  from 
FNS  as  specified  in  paragraph  (c)(2)  of 
this  section  when  it  plans  to  acquire 
ADP  equipment  or  services  with 
proposed  FTP  at  the  regular  funding  rate 
which  it  anticipates  will  have  total 
acquisition  costs  of  $200,000  or  more  in 
Federal  and  State  funds  over  any  12- 
month  period,  or  $300,000  or  more  in 
Federal  and  State  funds  for  the 
acquisition.  A  State  agency  shall  obtain 
prior  written  approval  from  FNS  as 
specified  in  paragraph  (c)(2)  of  this 
section  when  it  plans  to  acquire  AOP 
equipment  or  services  with  proposed 
FFP  at  the  75  percent  funding  rate 
authorized  by  this  part,  regardless  of  the 
cost  of  the  acquisition.  The  State  agency 
shall  request  FNS'  prior  approval  by 
submitting  the  Planning  APD  or 
Implementation  APD  signed  by  the 
appropriate  State  o^icial  to  the  FNS 
Regional  Office.  A  State  agency  shall 
also  obtain  prior  written  approval  from 
FNS  when  it  plans  to  noncompetitively 
acquire  ADP  equipment  or  services  from 
a  non-governmental  source: 

(i)  Which  cost  more  than  $100,000  in 
Federal  and  State  funds,  for  any 
acqusition  with  proposed  FFP  at  the 
regular  funding  rate;  or 

(ii)  for  any  acquisition,  regardless  of 
cost,  with  proposed  FFP  at  the  75 
percent  funding  rate. 

(2)  Specific  prior  approval 
requirements,  (i)  For  ADP  equipment 
and  services  acquisitions  which  require 
prior  approval  as  specified  in  paragraph 
(c)(1)  of  this  section,  the  State  agency 
shall  obtain  the  prior  written  approval 
of  FNS  for 

(A)  The  Planning  APD  prior  to 
entering  into  contractual  agreements  or 
making  any  other  commitment  for 
acquiring  the  necessary  planning 
services; 

(B)  The  Implementation  APD  prior  to 
entering  into  contractual  agreements  or 
making  any  other  commitment  for  the 
acquisition  of  ADP  equipment  or 
services. 

(ii)  For  ADP  equipment  and  services 
acquisitions  requiring  prior  approval  as 
speciHed  in  paragraph  (c)(1)  of  this 
section.  FNS  may  specifically  require 
prior  approval  of  the  following 
documents  associated  with  such 
acquisitions  as  a  condition  to  approving 
either  the  ADP  or  a  subsequent 
Annually  Updated  APD: 

(A)  rep's:  when  required  by  FNS,  the 
State  agency  shall  obtain  prior  written 
approval  of  the  RFP  before  the  RFP  may 
be  released.  However,  RFFs  which  are 


less  them  $100,000  at  the  regular  funding 
rate  or  $50,000  at  the  enhanced  funding 
rate,  and  are  an  integral  part  of  the 
approved  APD  need  not  be  submitted  to 
FNS. 

(B)  Contracts;  when  required  by  FNS, 
the  State  agency  shall  obtain  prior 
written  approval  before  the  contract 
may  be  signed  by  the  State  agency. 
However,  contracts  which  are  less  than 
$100,000  at  the  regular  funding  rate  or 
$50,000  at  the  enhanced  funding  rate, 
and  are  an  integral  part  of  the  approved 
APD  need  not  be  submitted  to  FNS. 

(C)  Contract  amendments;  when 
required  by  FNS,  the  State  agency  shall 
obtain  prior  written  approval  before  the 
contract  amendment  may  be  signed  by 
the  State  agency.  However,  contract 
amendments  which  are  less  than  $50,000 
and  are  an  integral  part  of  the  approved 
APD  need  not  be  submitted  to  FNS. 

(iii)  The  State  agency  must  obtain 
prior  written  approval  from  FNS  as 
speci^ed  in  paragraphs  (c)(2)(i)  and  (ii) 
of  this  section  in  order  to  claim  and 
receive  reimbursement  for  the 
associated  costs  of  the  ADP  acquisition. 

(3)  Approval  requirements,  (i)  For 
ADP  equipment  and  service  acquisitions 
requiring  prior  approval  as  specified  in 
paragraph  (c)(1)  of  this  section,  the  State 
agency  shall  submit  the  following 
documents  to  FNS  for  approval: 

(A)  Feasibility  studies,  when 
specifically  required  by  FNS  as  a 
condition  of  approving  the  banning 
APD.  When  required  by  FNS  for 
approval  the  State  agency  shall  submit 
the  feasibility  study  no  later  than  90 
days  after  its  completion. 

(B)  Annually  Updated  APD's  as 
required  by  paragraph  (e)  of  this  section, 
within  90  days  after  the  annual 
anniversary  date  of  FNS'  approval  letter 
for  the  Planning  APD  or  the 
Implementation  APD. 

(ii)  The  State  agency  must  obtain  FNS 
approval  of  the  documents  specified  in 
paragraph  (c)(3)(i)  of  this  section  in 
order  to  claim  and  receive 
reimbursement  for  the  associated  costs 
of  the  ADP  acquisition. 

(4)  Approval  by  the  State  agency. 
Approval  by  the  State  agency  is 
required  for  all  docimients  specified  in 
this  regulation  prior  to  submission  for 
FNS  approval.  In  addition.  State  agency 
approval  is  also  required  for  those 
acquisitions  of  ADP  equipment  and 
services  not  requiring  prior  approval  by 
FNS. 

(d)  APD  Content  Requirements— {1) 
Planning  APD.  The  State  agency  may 
request  FFP  at  the  regular  or  enhanced 
funding  rate  for  the  costs  of  determining 
the  need  for  and  planning  the 
acquisition  of  ADP  equipment  or 
services  through  the  submission  of  the 


Planning  APD.  The  State  agency  may 
request  FFP  for  the  costs  of  planning 
activities  beginning  with  initial  project 
inception  through  the  performance  of 
necessary  systems  and  alternatives 
analyses,  selection  and  design,  including 
the  completion  of  a  general  systems 
design.  The  Planning  APD  shall  contain 
the  following  information: 

(i)  The  State  agency  shall  describe  the 
programmatic  and  organizational  needs 
and/or  problems  to  be  addressed  by  the 
proposed  ADP  acquisition  and  the 
specific  objectives  to  be  accomplished 
under  the  Planning  AH); 

(ii)  The  State  agency  shall  commit  to 
complete  a  requirements  analysis, 
feasibility  study,  alternatives  analysis, 
cost-benefit  analysis,  and  a  general 
system  design  as  part  of  project 
planning  activities.  If  an  existing  ADP 
system  is  to  be  transferred,  the  State 
agency  may  plan  to  use  the  general 
system  design  of  the  transferred  system. 
State  agencies  requesting  FFP  at  75 
percent  funding  rate  shall  include  a 
statement  of  commitment  that  the 
proposed  ADP  acquisition  would  meet 
the  functional  requirements  of  §  272.10; 

(iii)  The  State  agency  shall  describe 
the  organization,  required  State  and 
contractual  resources  and  availability  of 
those  resources,  and  the  assignments  of 
roles  and  responsibilities  for  project 
planning  activities.  The  State  agency 
shall  include  a  description  of  resources 
to  be  procured  and  procurement 
methods; 

(iv)  The  State  agency  shall  indicate 
the  schedule  of  activities  and 
deliverables  during  project  plaiming, 
including  a  description  and  schedule  of 
procurement  activities  to  be  undertaken 
in  support  of  the  planning  project;  and 

(v)  The  proposed  budget  shall  identify 
costs  for  project  planning  activities  by 
Federal  fiscal  year.  The  budget  shall 
include  an  estimate  of  prospective  cost 
distribution  to  participating  Federal 
agencies  and  the  method  for  cost 
allocation.  The  State  agency  shall  also 
include  an  estimate  of  the  total  project 
costs,  including  both  the  cost  of  the 
planning  project  and  the  cost  of  any 
eventual  ADP  equipment  and/or 
services  acquisition,  which  will  be  used 
only  for  determining  whether  the 
thresholds  of  S  277.18(cKl)  are  met 

(2)  Implementation  APD  The  State 
agency  may  request  FFP  at  the  regular 
or  enhanced  funding  rate  to  acquire 
ADP  equipment  and  services  through  the 
submission  of  the  Implementation  APD. 
The  State  agency  may  request  VtV  for 
the  necessary  activities  to  develop, 
acquire,  mstall  and  implement  the 
proposed  ADP  system  or  acquisition. 
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The  Implementation  APD  shall  contain 
the  following  information: 

(i)  llie  State  agency  shall  complete 
and  submit  a  requirements  analysis; 

(ii)  The  State  agency  shall  submit  a 
feasibility  study  and  associated 
alternatives  analyses,  which  include  the 
transfer  or  modification  of  an  existing 
system  from  a  similar  State  or 
jurisdiction  in  the  examination  of 
alternatives.  State  agencies  which  reject 
the  transfer  or  modiHcation  of  an 
existing  system  must  provide  an 
analysis  describing  the  barriers  to 
system  transfer  as  part  of  the  feasibility 
study.  The  analysis  of  barriers  to  system 
transfer  shall  include  a  comparison  of 
the  costs  of  overcoming  the  problem  in 
transferring  an  operational  system  to  the 
costs  of  developing  a  new  system; 

(iii)  The  State  agency  shall  submit  the 
new  or  transferred  general  systems 
design  and  shall  also  document  the 
intended  approaches,  plans  and 
techniques  to  develop  or  modify  specific 
aspects  of  the  proposed  ADP  system  or 
acquisition  including  hardware, 
software,  telecommunications,  system 
testing,  and  data  security; 

(iv)  The  State  agency  shall  describe 
the  anticipated  resource  requirements 
for  implementation  of  the  ADP  project, 
the  resources  planned  to  be  available 
for  the  project,  and  plans  for  augmenting 
resources  to  meet  resource 
requirements; 

(v)  The  State  agency  shall  Indicate  the 
principal  events  and  schedule  of 
activities,  milestones,  and  deliverables 
during  implementation  of  the  project; 

(vi)  The  State  agency  shall  submit  a 
proposed  budget  which  identifies  costs 
for  intended  project  development  and 
implementation  activities  by  Federal 
fiscal  year  and  shall  include  a 
consideration  of  all  possible 
Implementation  APD  activity  costs  (e.g.. 
system  conversion,  computer  capacity 
planning,  supplies,  training,  and 
miscellaneous  ADP  expenses).  The 
budget  shall  contain  an  estimate  of 
prospective  cost  distribution  and 
methods  for  allocating  costs  to 
participating  Federal  agencies; 

(vii)  The  State  agency  shall  document 
the  scope,  methodology,  evaluation 
criteria  and  results  of  cost-benefit 
analyses  for  evaluating  the  selected 
design  and  alternatives.  The  cost-benefit 
analysis  shall  include  a  statement 
indicating  the  period  of  time  the  State 
agency  intends  to  use  the  proposed 
equipment  or  system;  and 

(viii)  The  State  agency  shall  describe 
the  security  and  interface  requirements 
to  be  employed  and  the  backup  and 
contingency  procedures  available. 

(3)  APD  Budget  The  proposed  budget 
for  both  the  Planning  APD  and  the 


Implementation  APD  shall  include  cost 
distribution  plans  containing  the  bases 
for  proposed  rates,  both  direct  and 
indirect,  for  costs  associated  with 
system  planning,  development, 
acquisition  or  implementation,  as 
appropriate.  The  budget  proposals 
accompanying  the  Implementation  APD 
shall  also  include  proposed  cost 
distribution  plans  and  the  bases  of 
proposed  rates  for  the  operation  of  the 
ADP  system.  The  budget  activities  shall 
be  presented  on  a  Federal  fiscal  year 
basis  in  a  clear  fashion  to  associate 
costs  with  each  planned  activity.  The 
budgets  must  identify  all  development 
costs  separately  from  any  ongoing 
operational  costs.  Costs  must  be 
distinguished  by  developmental  projects 
and  developmental  time  periods.  Actual 
costs  claimed  must  be  reconcilable  to 
projected  costs  as  proposed  and 
approved  by  FNS  in  the  ADP. 

(e)  Annually  Updated  APD.—  (1) 
General  submission  requirements.  The 
State  agency  shall  submit  an  Annually 
Updated  APD  for  FNS  approval  for  all 
approved  Planning  and  Implementation 
APD's,  unless  the  conditions  described 
in  paragraph  (e)(3)  of  this  section  are 
met.  The  Annually  Updated  APD  shall 
be  submitted  to  the  FNS  Regional  Office 
within  90  days  after  the  annual 
anniversary  date  of  the  original  APD 
approval,  unless  the  submission  date  is 
specifically  altered  by  FNS.  The 
Annually  Updated  APD  requirements 
apply  to  ADP  development  projects  at 
both  the  regular  and  enhanced  funding 
rates. 

(2)  Content  requirements.  The 
Annually  Updated  APD  represents  a 
self-certification  by  the  State  agency  of 
project  status  in  relation  to  the 
provisions  of  the  approved  Planning 
APD  and  Implementation  APD.  The 
Annually  Updated  APD  shall  include: 

(i)  Project  activity  status. 

(A)  The  status  of  all  major  tasks  and 
milestones  in  the  approved  Planning 
APD.  Implementation  APD  or  previous 
Annually  Updated  APD's  for  the  past 
year.  The  Annually  Updated  APD  shall 
include  all  major  tasks  and  milestones 
completed  in  the  past  year  and  degree  of 
completion  for  unfinished  tasks. 

(B)  The  status  of  all  project 
deliverables  completed  in  the  past  year 
and  degree  of  completion  for  unfinished 
products. 

(C)  Reports  of  past  and/or  anticipated 
problems  or  delays  in  meeting  target 
dates  in  the  approved  Planning  APD, 
Implementation  APD  or  previous 
Annually  Updated  APD's  for  the 
remainder  of  the  project.  The  Annually 
Updated  APD  shall  include  an 
explanation  of  the  need  to  extend  any 
major  project  target  dates. 


(ii)  Project  expenditures. 

(A)  A  detailed  accounting  for  all 
expenditures  for  project  development 
over  the  past  year. 

(B)  An  explanation  of  differences 
between  projected  expenses  in  the 
approved  Planning  or  Implementation 
APD,  or  previous  Annually  Updated 
APD's.  and  actual  expenditures  for  the 
past  year.  If  changes  in  costs  are 
reported.  FNS  may  require  the 
submission  of  a  revised  cost-benefit 
analysis  as  a  condition  for  approval  of 
the  Annually  Updated  APD. 

(C)  Changes  to  the  allocation  basis  in 
the  approved  APD's  cost  allocation 
methodology. 

(iii)  Changes  to  the  approved  APD. 

(A)  Revised  language  for  all  changes 
to  the  approved  APD  or  previous 
Annually  Updated  APD's  shall  be 
submitted  as  part  of  the  Aimually 
Updated  APD,  imless  submitted 
separately  by  the  State  agency  as  the 
changes  occurred  throughout  the  year. 

(B)  Changes  in  project  management 
and/or  contractor  services. 

(3)  Exceptions  to  requirements. 
Annually  Updated  APD's  for  projects 
funded  at  the  regular  FFP  rate  need  not 
be  submitted  unless  any  of  the  following 
changes  occur 

(i)  A  change  of  $50,000  in  total 
approved  project  costs  over  the  course 
of  the  project; 

(ii)  An  extention  of  60  days  or  more  in 
timeframes  for  projected  milestones; 

(iii)  A  change  in  procurement 
activities;  or 

(iv)  A  significant  change  in  system 
concept. 

(f)  Service  agreements.  The  State 
agency  shall  execute  service  agreements 
when  data  processing  services  are  to  be 
provided  by  a  State  central  data 
processing  facility  or  another  State  or 
local  agency.  Service  agreements  shall 
be  kept  on  file  by  the  State  agency  an  j 
be  available  for  Federal  review,  and 
shall: 

(1)  Identify  the  ADP  services  that  will 
be  provided; 

(2)  Include,  preferably  as  an 
amendable  attachment,  a  schedule  of 
charges  for  each  identified  ADP  service, 
and  a  certification  that  these  charges 
apply  equally  to  all  users; 

(3)  Include  a  description  of  the 
method(s)  of  accounting  for  the  services 
rendered  under  the  agreement  and 
computing  services  charges; 

(4)  Include  assurances  that  services 
provided  will  be  timely  and  satisfactory; 

(5)  Include  assurances  that 
information  in  the  computer  system  as 
well  as  access,  use  and  disposal  of  ADP 
data  will  be  safeguarded  in  accordance 


with  provisions  of  §§  272.1(c)  and 
277.13; 

(6)  Require  the  provider  to  obtain 
prior  approval  pursuant  to  §  277.18(c)(1) 
from  FNS  for  ADP  equipment  and  ADP 
services  that  are  acquired  from 
commercial  sources  primarily  to  support 
the  Food  Stamp  Program  and  requires 
the  provider  to  comply  with  §  277.14  for 
procurements  related  to  the  service 
agreement.  ADP  equipment  and  services 
are  considered  to  be  primarily  acquired 
to  support  the  Food  Stamp  Program 
when  the  Program  may  reasonably  be 
expected  to  either  be  billed  for  more 
than  50  percent  of  the  total  charges 
made  to  all  users  of  the  ADP  equipment 
and  services  during  the  time  period 
covered  by  the  service  agreement,  or 
directly  charged  for  the  total  cost  of  the 
purchase  or  lease  of  ADP  equipment  or 
services; 

(7)  Include  the  beginning  and  ending 
dates  of  the  period  of  time  covered  by 
the  service  agreement;  and 

(6)  Include  a  schedule  of  expected 
total  charges  to  the  Program  for  the 
peiod  of  the  service  agreement. 

(g)  Entitlement  to  75  percent  FFP  rate. 
(1)  A  State  agency  may,  at  its  option, 
request  reimbursement  at  a  75  percent 
FFP  rate  for  the  costs  of  planning, 
design,  development  or  installation  of 
ADP  and  information  retrieval  systems. 
State  agency  requests  for  the  75  percent 
FFP  rate  shall  be  made  in  accordance 
with  this  section,  and  appropriate 
instructions  issued  by  FNS. 

(2)  The  75  percent  funding  level  may 
be  approved  by  FNS  if  the  proposed 
system  will: 

(i)  Assist  the  State  agency  in  meeting 
the  requirements  of  the  Food  Stamp  Act; 

(ii)  Meet  the  program  standards 
specified  in  S  272.10(b)  (1).  (2)  and  (3). 
except  for  the  requirements  in 
S  272.10(b)(2)  (vi)  and  (vii)  and  (3)(ix)  to 
eventually  transmit  data  directly  to  FNS; 

(iii)  Be  likely  to  provide  more  efficient 
and  effective  administration  of  the 
program:  and 

(iv)  Be  compatible  with  other  such 
systems  utilized  in  the  administration  of 
State  plans  under  the  program  of  Aid  to 
Families  with  Dependent  Children 
(AFDC). 

(3)  State  agencies  seeking  an 
enhanced  level  of  funding  for  the 
planning,  design,  development  or 
installation  of  automated  data 
processing  and  information  retrieval 
systems  shall  develop  statewide 
systems  which  are  integrated  with 
AFDC.  In  cases  where  a  State  agency 
can  demonstrate  that  a  local,  dedicated, 
or  single  function  (issuance  or 
certification  only)  system  will  provide 
for  more  efficient  and  effective 
administration  of  the  program,  FNS  may 


grant  an  exception  to  the  statewide 
integrated  requirement.  These 
exceptions  will  be  based  on  an 
assessment  of  the  proposed  system's 
ability  to  meet  the  State  agency's  need 
for  automation.  Systems  funded  as 
exceptions  to  this  rule,  however,  should 
be  capable,  to  the  extent  necessary,  of 
an  automated  data  exchange  with  the 
State  system  used  to  administer  AFDC. 
In  no  circumstances  will  funding  be 
available  for  systems  which  duplicate 
other  State  agency  systems,  whether 
presently  operational  or  planned  for 
future  development. 

(4)  The  system  developed  in  response 
to  these  regulations  shall  contain  the 
following  elements,  where  appropriate: 

(i)  A  data  base  which  receives 
information,  sorts,  performs 
calculations,  and  stores  information; 

(ii)  An  information  retrieval  system 
which  will  have  the  abihty  to  access  the 
data  base,  display  or  print  data,  and 
update  the  data  in  numerical  or 
alphabetical  form; 

(iii)  Hardware,  in  addition  to  that 
required  for  the  data  base,  which  will 
include  visual  display  terminal(s]  with 
an  attached  keyboard,  connected  to  the 
data  base  hardware  components  by 
telecommunication  networks; 

(iv)  Software  which  will  include 
system  programs  for  data  recall  and 
input,  budget  calculation  capability 
when  not  included  in  the  data  base 
system,  printout  and  display  for  data 
entry  and  inquiry  terminals,  and  for 
network  control;  and 

(v)  Technological  safeguards  and 
managerial  procedures  which  will  be 
established  and  applied  to  computer 
hardware,  software,  and  data,  in 
accordance  with  paragraph  (p)  of  this 
section,  in  order  to  ensure  the  protection 
of  the  integrity  of  the  system  and 
individual  privacy.  System  security  shall 
be  inherent  in  the  system  and  provided 
for  in  the  Implementation  APD 
submitted  for  approval.  The  system  will 
process  machine  readable  data  files 
used  for  the  authorized  exchange  of 
information  between  levels  of 
government  (i.e..  State  to  State,  State  to 
Federal). 

(5)  Approval  of  the  Planning  APD  and 
Implementation  APD  for  payment  by 
FNS  of  costs  at  the  75  percent  level  will 
be  limited  to: 

(i)  Planning  and  design,  i.e. 
requirements  and  systems  analyses, 
feasibility  studies,  preliminary  cost 
benefits  analyses,  alternatives  analyses, 
and  general  systems  design: 

(ii)  Development,  i.e.  detailing  of 
system  and  program  specifications, 
programming  and  testing; 

(iii)  Procurement  of  ADP  equipment 
and/or  services;  and 


(iv)  Installation,  i.e.  conversion, 
training  of  staff,  and  turnover  to 
operational  status. 

(6)  Costs  may  not  be  funded  at  75 
percent  when  the  approved  system 
produces  automated  processing  of  food 
stamp  recipient  applications,  issuance 
authorizations  or  other  reports 
(operations)  on  a  continuing  basis  for 
use  by  State  agency  personnel  for 
administration  of  the  Food  Stamp 
Program.  Operations  include  the  use  of 
purchased  or  rented  computer 
equipment  and  software  directly 
required  for  and  used  in  the  operation  of 
the  automated  data  processing  and 
information  retrieval  system.  For  ADP 
development  projects  with  phased 
installation  and  implementation, 
counties,  districts  or  other  subdivisions 
of  the  State  shall  be  considered 
operational  at  the  time  that  the 
approved  system  produces  automated 
application  processing  and/or  issuance 
authorizations  for  the  food  stamp 
caseload  for  that  subdivision  of  the 
State.  Pilot  testing  and  an  initial  period 
of  parallel  processing  for  test  purpose* 
may  be  considered  developmental  costs 
and  eligible  for  75  percent  funding  for  a 
period  not  to  exceed  3  months,  unless 
specifically  extended  by  FNS. 

(7)  If  FNS  suspends  approval  of  an 
APD  in  the  course  of  a  State  agency's 
planning,  designing,  development  or 
installation,  the  75  percent  level  of 
funding  shall  not  be  allowable  for  any 
costs  incurred  until  such  time  as  the 
conditions  for  approval  are  met 

(8)  Cost  elements.  Incident  to  the 
activities  listed  in  paragraph  (g)(5)  of 
this  section,  a  State  agency  may  seek 
payment  for  the  following  expenses  at  a 
75  percent  level. 

(i)  Personnel.  Salaries,  wages,  travel 
and  benefits  of  personnel  actually 
engaged  in  design,  development  or 
installation  of  approved  ADP  systems. 

(ii)  Materials,  equipment,  facilities, 
and  supplies.  Costs  of  materials, 
equipment,  facilities  and  supplies  used 
in  design,  development  or  installation  of 
approved  ADP  systems.  Only  the 
proportionate  share  of  the  costs  of 
capital  assets  assignable  to  the  period  of 
time  or  prorated  for  usage  may  be 
claimed  during  the  design,  development 
or  installation  of  these  systems.  "This 
share  must  be  determined  based  on 
acquisition  costs  and/or  depreciation  or 
approved  usage  rates.  Data  with  respect 
to  such  costs  shall  be  submitted  with  the 
request  for  funding. 

fiiij  Contracted  services.  Services 
obtained  under  the  provisions  of 
contracts  which  meet  the  procurement 
standards  of  this  part  for  the  design. 
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development,  or  installation  of  FNS 
approved  systems. 

O'vJ  Management  studies  and 
preparation  of  other  planning 
documents.  The  cost  of  resources  used 
to  produce  the  Planning  APD  may  be 
funded  at  the  75  percent  level  regardless 
of  final  approval  or  denial  of  the 
Planning  APD. 

(h)  Emergency  acquisition 
requirements.  The  State  agency  may 
request  FFP  for  the  costs  of  ADP 
equipment  and  services  acquired  to 
meet  emergency  situations  which 
preclude  the  State  agency  from 
following  the  prior  approval 
requirements  of  S  277.18(c].  In  order  for 
FNS  to  consider  providing  FFP  in 
emergency  situations,  the  following 
conditions  must  be  met: 

(1)  The  State  agency  must  submit  a 
written  request  to  FNS  prior  to  the 
acquisition  of  any  ADP  equipment  or 
services.  The  written  request  must  be 
sent  by  registered  mail  and  shall 
include: 

(i)  A  brief  description  of  the  ADP 
equipment  and/or  services  to  be 
acquired  and  an  estimate  of  their  costs; 

(ii)  A  brief  description  of  the 
circumstances  which  result  in  the  State 
agency's  need  to  proceed  with  the 
acquisition  prior  to  obtaining  formal 
FNS  approval:  and 

(iii)  A  description  of  the  adverse 
impact  which  would  result  if  the  State 
agency  does  not  immediately  acquire 
the  ADP  equipment  and/or  services. 

(2)  Upon  receipt  of  a  written  request 
for  emergency  acquisition  FNS  will 
provide  a  %vritten  reponse  to  the  State 
agency  within  14  days.  The  FNS 
response  will: 

(i)  Inform  the  State  agency  that  the 
request  has  been  disappi^ved  and  the 
reason  for  disapproval;  or, 

(ii)  Inform  the  State  agency  that  FNS 
recognizes  that  an  emergency  situation 
exists  and  the  State  agency  must  submit 
a  formal  request  for  approval  by  FNS 
which  includes  the  information  specified 
at  i  277.18(d)(2)  within  90  days  from  the 
date  of  the  State  agency's  initial  written 
request. 

(iii)  If  FNS  approves  the  request 
submitted  under  paragraph  (h)(1)  of  this 
section.  FFP  will  be  available  from  the 
date  the  State  agency  acquires  the  ADP 
equipment  and  services. 

(i)  Coat  Determination  and  Claiming 
Coats — (1)  Coat  determination.  Actual 
costs  must  be  determined  in  compUance 
with  an  FNS  appoved  budget  and 
Appendix  A  to  this  part,  and  must  be 
reconcilable  with  the  FNS  funding  level 
There  shall  be  no  payments  pursuant  to 
this  section  to  the  extent  that  a  State 
agency  is  retoibursed  for  such  costs 
pursuant  to  any  other  Federal  program 


or  uses  ADP  systems  for  purposes  not 
connected  with  the  Food  Stamp 
Program.  The  State  agency  approved 
cost  allocation  plan  must  be  amended  to 
disclose  the  methods  which  will  be  used 
to  identify  and  classify  costs  to  be 
claimed  at  the  75  percent  rate.  This 
methodology  must  be  submitted  to  FNS 
as  part  of  the  request  for  FNS  approval 
of  funding  at  the  75  percent  rate  as 
required  in  paragraph  (d)(3)  of  this 
section.  Any  costs  funded  pursuant  to 
these  regulations  shall  be  excluded  in 
determining  the  State  agency's 
administrative  costs  under  any  other 
section  of  this  part. 

(2)  Cost  identification  forpurpoaea  of 
FFP  claims.  State  agencies  shall  assign 
and  claim  the  costs  incurred  under  an 
approved  APD  in  accordance  with  the 
following  criteria: 

(i)  Development  costs.  Using  its 
normal  departmental  accounting 
systems,  the  State  agency  shall 
specifically  identify  what  items  of  costs 
constitue  development  costs,  assign 
these  costs  to  specific  project  cost 
centers,  and  distribute  these  costs  to 
funding  sources  based  on  the  specific 
identification,  assignment  and 
distribution  outlined  in  the  approved 
APD.  The  mehods  for  distributing  costs 
set  forth  in  the  APD  should  provide  for 
assigning  identifiable  costs,  to  the  extent 
practicable,  directly  to  program/ 
functions.  The  State  agency  shall  amend 
the  cost  allocation  plan  required  by 
S  277.9  to  include  the  approved  APD 
methodology  for  the  identification, 
assignment  and  distribution  of  the 
development  costs. 

(ii)  Operational  costs.  Costs  incurred 
for  the  operation  of  an  ADP  system  shall 
be  identified  and  assigned  by  the  State 
agency  to  funding  sources  in  accordance 
with  the  approved  cost  allocation  plan 
required  by  i  277  JB. 

(iii)  Service  agreement  costs.  States 
that  operate  a  central  data  processing 
facility  shall  use  their  approved  central 
service  cost  allocation  plan  required  by 
OMB  Circular  A-67  to  identify  and 
assign  costs  incurred  under  service 
agreements  with  the  State  agency.  The 
State  agency  will  then  distribute  these 
costs  to  funding  sources  in  accordance 
with  paragraphs  (i)(2)  (i)  and  (ii)  of  this 
section. 

(3)  Capital  expenditures.  The  State 
agency  shall  charge  the  costs  of  ADP 
equipment  having  unit  acquisition  costs 
or  total  aggregate  costs,  at  the  time  of 
acquisition,  of  more  than  $25,000  by 
meaiis  of  depreciation  or  use  allowance, 
unless  a  waiver  is  specifically  granted 
by  FNS.  If  the  equipment  acquisition  is 
part  of  an  APD  that  is  subject  to  the 
prior  approval  requirements  of  paragrph 
(c)(2)  of  this  section,  the  State  agency 


may  submit  the  waiver  request  as  part 
of  the  APD. 

{4)  Claiming  costs.  Prior  to  claiming 
funding  utider  this  section  the  Stale 
agency  must  have  complied  with  the 
requirements  for  obtaining  approval  and 
prior  approval  of  S  227.18(c). 

(5)  Budget  authority.  FNS  approval  of 
requests  for  funding  will  provide 
notification  to  the  State  agency  of  the 
budget  authorify  and  dollar  limitations 
under  which  such  funding  may  be 
claimed.  FNS  shall  provide  this  amount 
as  a  total  authorization  for  such  funding 
whidi  may  not  be  exceeded  unless 
amended  by  FNS.  FNS's  determination 
of  the  amount  of  this  authorization  will 
be  based  on  the  budget  submitted  by  the 
State  agency.  Activities  not  included  in 
the  approved  budget,  as  well  as 
continuation  of  approved  activities 
beyond  scheduled  deadlines  in  the 
approved  plan,  shall  require  FNS 
approval  of  an  amended  State  budget 
for  payment  Requests  to  amend  the 
budget  authorization  approved  by  FNS 
must  be  submitted  to  I^S  prior  to 
claiming  such  expenses. 

(j)  Procurement  requirements.  (1) 
Procivements  of  ADP  equipment  and 
services  are  subject  to  the  procurement 
standards  prescribed  by  {  277.14 
regardless  of  any  conditions  for  prior 
approval.  Those  standards  include  a 
requirement  for  maximum  practical 
open  and  free  competition  regardless  of 
whether  the  procurement  is  formalfy 
advertised  or  negotiated. 

(2)  The  standards  prescribed  by 

(  277.14,  as  well  as  the  requirement  for 
prior  approval,  apply  to  ADP  services 
and  equipment  acquired  by  a  State  or 
local  agency,  and  die  ADP  services  and 
equipment  acquired  by  a  State  or  local 
central  data  processing  fadlify  primarily 
to  support  the  Food  Stamp  Program. 

(3)  The  competitive  procurement 
policy  prescribed  by  |  277.14  shall  be 
applicable  except  for  ADP  services 
provided  by  the  agency  itself,  or  by       ^> 
other  State  or  local  agencies. 

(k)  Access  to  system  and  records. 
Access  to  the  system  in  all  aspects, 
including  design,  development,  and 
operation,  including  worii  performed  by 
any  source,  and  including  cost  records 
of  contractors  and  subcontractors,  shall 
be  made  available  by  the  State  agency 
to  FNS  or  its  authorized  representatives 
at  intervals  as  are  deemed  necessary  by 
FNS,  in  order  to  determine  whether  the 
conditions  for  approval  are  being  met 
and  to  determine  the  eniciency, 
economy  and  effectiveness  of  the 
system.  Failure  to  provide  full  access  by 
appropriate  State  and  Federal 
representatives  to  all  parts  of  the  system 
shall  result  in  suspension  and/or 
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termination  of  Food  Stamp  Program 
funds  for  the  costs  of  the  system  and  its 
operation. 

(1)  Ownership  Rights.  (1)  Software,  (i) 
The  State  or  local  government  shall 
include  a  clause  in  all  procurement 
instruments  which  provides  that  the 
State  or  local  government  shall  have  all 
ownership  rights  in  any  software  or 
modiHcations  thereof  and  associated 
documentation  designed,  developed  or 
installed  with  FFP  under  this  section. 

(ii)  FNS  reserves  a  royalty-free, 
nonexclusive,  and  irrevocable  license  to 
reproduce,  publish,  or  otherwise  use  and 
to  authorize  others  to  use  the  Federal 
Government  purposes,  such  software, 
modifications,  and  documentation. 

(iii)  Proprietary  operating/vendor 
software  packages  (e.g.,  ADABAS  or 
TOTAL)  which  are  provided  at 
established  catalog  or  market  prices  and 
sold  or  leased  to  the  general  public  shall 
not  be  subject  to  the  ownership 
provisons  in  paragraphs  (k)(2)  (i)  and  (ii) 
of  this  section.  FFP  is  not  available  for 
proprietary  applications  software 
developed  specifically  for  the  Food 
Stamp  Program. 

(2)  Automated  data  processing 
equipment  The  policies  and  procedures 
governing  title,  use  and  disposition  of 
property  purchased  with  Food  Stamp 
Pn^am  funds,  which  appear  at  7  CFR 
277.13  are  applicable  to  automated  data 
processing  equipment. 

(m)  Use  of  ADP  Systems.  ADP 
systems  designed,  developed  or 
installed  with  FFP  shall  be  used  for  the 
period  of  time  specified  in  the  APD. 
unless  FNS  determines  that  a  shorter 
period  is  justiHed. 

(n)  Basis  for  continued  federal 
financial  participation.  FNS  will 
continue  FFP  at  the  levels  approved  in 
the  Planning  APD  and  the 
Implementation  ATO  provided  that 
project  development  proceeds  in 
accordance  with  the  conditions  and 
terms  of  the  approved  APD  and  that 
ADP  resources  are  used  for  the  purposes 
authorized.  FNS  will  use  the  Annually 
Updated  APD  to  monitor  ADP  project 
development.  The  submission  of  the 
report  prescribed  in  S  277.18(e)  for  the 
duration  of  project  development  is  a 
condition  for  continued  FFP.  In  addition, 
periodic  onsite  reviews  of  ADP  project 
development  and  State  and  local  agency 
ADP  operations  may  be  conducted  by  or 


for  FNS  to  assure  compliance  with 
approved  APD's,  proper  use  of  ADP 
resources,  and  the  adequacy  of  State  or 
local  agency  ADP  operations. 

(o)  Disallowance  of  federal  financial 
participation.  If  FNS  finds  that  any 
system  approved  under  the  provisions  of 
\  277.18(c)  fails  to  comply  substantially 
with  the  criteria,  requirements,  and 
other  undertakings  prescribed  in  the 
approved  or  modified  APD  for  a  proper 
and  efficient  system,  payment  of  FFP 
may  be  disallowed. 

(p)  ADP  system  security  requirements 
and  review  process — (1)  [ADP  system 
security  requirements.  State  and  local 
agencies  are  responsible  for  the  security 
of  all  ADP  projects  under  development, 
and  operational  systems  involved  in  the 
administration  of  the  Food  Stamp 
Program.  State  and  local  agencies  shall 
determine  appropriate  ADP  security 
requirements  based  on  recognized 
industry  standards  or  standards 
governing  security  of  Federal  ADP 
systems  and  information  processing. 

(2)  ADP  security  program.  State 
agencies  shall  implement  and  maintain 
a  comprehensive  ADP  Security  Program 
for  ADP  systems  and  installations 
involved  in  the  administration  of  the 
Food  Stamp  Program.  ADP  Security 
Programs  shall  include  the  following 
components. 

(i)  Determination  and  implementation 
of  appropriate  seciuity  requirements  as 
prescribed  in  paragraph  (p)(l)  of  this 
section. 

(ii)  Establishment  of  a  security  plan 
and,  as  appropriate,  policies  and 
procedures  tc^ddress  the  following 
areas  of  ADP  security: 

(A)  Physical  security  of  ADP 
resources: 

(B)  Equipment  security  to  protect 
equipment  from  theft  and  unauthorized 
use; 

(C)  Software  and  data  security; 

(D)  Telecommunications  security; 

(E)  Personnel  security; 

(F)  Contingency  plans  to  meet  critical 
processing  needs  in  the  event  of  short- 
or  long-term  interruption  of  service; 

(G)  Emergency  preparedness;  and 
(H)  Designation  of  an  Agency  ADP 

Security  Manager. 

(iii)  Periodic  risk  analyses.  State 
agencies  shall  establish  and  maintain  a 
program  for  conducting  periodic  risk 
analyses  to  ensure  that  appropriate. 


cost-elective  safeguards  are 
incorporated  into  new  and  existing 
systems.  In  addition,  risk  analyses  shall 
be  performed  whenever  significant 
system  changes  occur. 

(3)  ADP  system  security  reviews. 
State  agencies  shall  review  the  ADP 
system  security  of  installations  involved 
in  the  administration  of  the  Food  Stamp 
Program  on  a  biennial  basis.  At  a 
minimum,  the  reviews  shall  include  an 
evaluation  of  physical  and  data  security, 
operating  procedures,  and  personnel 
practices.  State  agencies  shall  provide 
copies  of  ADP  system  security  review 
reports  to  FNS  upon  completion,  which 
will  be  used  to  identify  and  monitor 
necessary  corrective  action. 

(4)  The  security  requirements  of  this 
section  apply  to  all  ADP  systems  used 
by  State  and  local  governments  to 
administer  the  Food  Stamp  Program. 

(5)  Costs  incurred  for  complying  with 
the  provisions  of  paragraphs  (p)(l) 
through  (3)  of  this  section  are  considered 
regular  administrative  costs  which  are 
funded  at  the  regular  FFP  level  unless 
they  meet  the  requirements  for  funding 
at  the  75  percent  FFP  level. 

3.  In  Part  277,  Appendix  A,  Standards 
for  Selected  Items  of  Cost,  Section  B, 
paragraphs  8(1)  through  8(12)  are 
removed,  paragraphs  B(13)  through  B(20) 
are  redesignated  as  paragraphs  B(2) 
through  B(9).  and  a  new  paragraph  B(l) 
is  added,  to  read  as  follows: 

Appendix  A — Principles  for  Determining 
Costs  Applicable  to  Administration  of 
the  Food  Stamp  Program  by  State 
Agencies. 

*        •        •        •        * 

B.  Costs  allowable  with  approval  of  FNS. 
(1)  Automated  Data  Processing.  The  costs  of 
acquiring  data  processing  equipment  and 
services  used  in  the  administration  of  the 
Food  Stamp  Program  are  allowable.  The 
costs  of  ADP  equipment  and  services 
acquisitions  to  be  funded  at  the  75  percent 
rate  or  which  exceed  the  prior  approval  cost 
thresholds  specified  in  8277.18(c)  are 
allowable  upon  the  prior  written  approval  of 
FNS.  Requests  for  prior  approval  of  such 
costs  shall  be  in  accordance  with  the 
provisions  of  s277.1S. 

Date:  August  1, 1968.   . 
Anna  Kondratas. 
Administrator 
[FR  Doc  88-17758  Filed  8-5-88;  8:45  am] 
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Title  3— 

The  President 


Proclamation  5844  of  August  4,  1988 
Thanksgiving  Day,  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  celebration  of  Thanksgiving  Day  is  one  of  our  Nation's  most  venerable 
and  cherished  traditions.  Almost  200  years  ago.  the  first  President  of  these 
United  States,  George  Washington,  issued  the  first  national  Thanksgiving  Day 
Proclamation  under  the  Constitution  and  recommended  to  the  American 
people  that  they  "be  devoted  to  the  service  of  that  great  and  glorious  Being, 
who  is  the  beneficent  Author  of  all  the  good  that  was,  that  is,  or  that  will  be." 
He  called  upon  them  to  raise  "prayers  and  supplications  to  the  Great  Lord  and 
Ruler  of  Nations,"  not  merely  for  continued  blessings  on  our  own  land  but  on 
all  rulers  and  nations  that  they  might  know  "good  government,  peace,  and 
concord." 

A  century  ago.  President  Grover  Cleveland  called  for  "prayers  and  song  of 
praise"  that  would  render  to  God  the  appreciation  of  the  American  people  for 
His  mercy  and  for  the  abundant  harvests  and  rich  rewards  He  had  bestowed 
upon  our  Nation  through  the  labor  of  its  farmers,  shopkeepers,  and  tradesmen. 
Both  of  these  Proclamations  included  something  else  as  well:  a  recognition  of 
our  shortcomings  and  transgressions  and  our  dependence,  in  total  and  in 
every  particular,  on  the  forgiveness  and  forbearance  of  the  Almighty. 

Today,  cognizant  of  our  American  heritage  of  fireedom  and  opportunity,  we 
are  again  called  to  gratitude,  thanksgiving,  and  contrition.  Thanksgiving  Day 
summons  every  American  to  pause  in  the  midst  of  activity,  however  necessary 
and  valuable,  to  give  simple  and  humble  thanks  to  God.  This  gracious 
gratitude  is  the  "service"  of  which  Washington  spoke.  It  is  a  service  that 
opens  our  hearts  to  one  another  as  members  of  a  single  family  gathered 
around  the  bounteous  table  of  God's  Creation.  The  images  of  the  Thanksgiving 
celebrations  at  America's  earliest  settlement — of  Pilgrim  and  Iroquois  Confed- 
eracy assembled  in  festive  friendship— resonate  with  even  greater  power  in 
our  own  day.  People  from  every  race,  culture,  and  creed  on  the  face  of  the 
Earth  now  inhabit  this  land.  Their  presence  illuminates  the  basic  yearning  for 
freedom,  peace,  and  prosperity  that  has  always  been  the  spirit  of  the  New 
Worid. 

In  this  year  when  we  as  a  people  enjoy  the  fruits  of  economic  growth  and 
international  cooperation,  let  us  take  time  both  to  remember  the  sacrifices  that 
have  made  this  harvest  possible  and  the  needs  of  those  who  do  not  fully 
partake  of  its  beneHts.  "The  wonder  of  our  agricultural  abundance  must  be 
recalled  as  the  work  of  farmers  who,  under  the  best  and  worst  of  conditions, 
give  their  all  to  raise  food  upon  the  land.  The  gratitude  that  fills  our  being 
must  be  tempered  with  compassion  for  the  needy.  The  blessings  that  are  ours 
must  be  understood  as  the  gift  of  a  loving  God  Whose  greatest  gift  is  healing. 
Let  us  join  then,  with  the  psalmist  of  old: 

O  give  thanks  to  the  Lord,  call  on  His  name. 

Make  known  His  deeds  aiinong  the  peoplesi 

Sing  to  Him,  sing  praises  to  Him, 

Tell  of  all  His  wonderful  works! 

Glory  in  His  holy  name; 

Let  the  hearts  of  those  who  seek  the  Loni  rejoice! 
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NOW  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  Thursday.  November  24. 1988.  as  a  National  Day 
of  Thanksgiving,  and  I  call  upon  the  citizens  of  this  great  Nation  to  gather 
together  in  homes  and  places  of  worship  on  that  day  of  thanks  to  afFirm  by 
their  prayers  and  their  gratitude  the  many  blessings  God  has  bestowed  upon 


us. 


IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourth  day  ol 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth 


a 


(y^AsJ)SLa^ 
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Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  tt>e  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  tfie  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

S.  2S27/Pub.  L.  100-379 

Worker  Adjustment  and 
Retraining  Notification  Act. 
(Aug.  4.  1988;  102,  Stat  890; 
6  pages)    Price:  $1.00 


Upon  expiration  of  the  10-day 
period  prescribed  by  ttie 
Constitution  of  the  United 
States.  S.  2527  became  law 
on  Aug.  4,  1988,  without  the 
President's  signature. 
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CFR  CHECKLIST 


This  checkfist,  prepared  by  the  Office  of  the  Federal  Register,  is 
put)lished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  astensk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  tt>e  Government  Printing 

Office. 

New  units  issued  during  the  week  are  annourKed  on  ttie  back  cover  of 

the  daily  Federal  Register  as  they  become  available. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkjns 

Affected),  whk:h  is  revised  monthly. 

Tf>e  annual  rate  for  subscription  to  all  revised  volumes  is  S595.00 

domestk:.  $148.75  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

Washington.  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephor>ed  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 

(except  holidays). 

THte  Price.      Revision  Date 

1, 2  (2  Reserved)  $10.00  Jon.  1,  1988 

3  (1987  Compikition  and  Parts  100  and  101)  11.00        '  Jan.  1,  1988 

4  14.00  Jon.  1,  1988 

5  Parts: 

1-«99 14.00  Jon.  1.  1988 

700-1199 15.00  Jon.  1,  1988 

1200-£nd.  6  (6  Reserved) 11.00  Jon.  1,  1988 

7  Parts: 

0-26 15.00  Jon.  1,  1988 

27-45 11.00  Jon.  1,  1988 

46-51 16.00  Jon.  1.  1988 

52 23.00  Jan.  1,  1988 

53-209 18.00  Jan.  1,  1988 

210-299 22.00  Jon.  1,  1988 

300-399 11.00  Jon.  1.  1988 

400-699 17.00  Jon.  1,  1988 

700-899 22.00  Jan.  1,  1988 

900-999 26.00  Jan.  1,  1988 

1000-1059 15.00  Jan.  1.  1988 

1060-1119 12.00  Jon.  1,  1988 

1120-1199 ., 11.00  Jon.  1.  1988 

1200-1499 17.00  Jon.  1.  1988 

1500-1899 „ 9.50  Jon.  1,  1988 

1900-1939 11.00  Jon.  1,  1988 

1940-1949 21.00  Jon.  1,  1988 

1950-1999 18.00  Jon.  1.  1988 

2000-tnd 6.50  Jon.  1,  1988 

8  11.00  Jon.  1.  1988 

9  Parts: 

1-199 19.00  Jon.  1,  1988 

200-End 17.00  Jon.  1,  1988 

10  Parts: 

0-50 18.00  Jan.  1,  1988 

51-199 14.00  Jon.  1,  1988 

200-399 13.00  =  Jan.  1,  1987 

400-499 13.00  Jon.  1,  1988 

500-€nd 24.00  Jon.  1,  1988 

11  10.00  July  1,  1988 

12  Parts: 

1-199 11.00  Jon.  1,  1988 

200-219 10.00  Jon.  1,  1988 

220-299 14.00  Jon.  1,  1988 

300-499 13.00  Jon.  1,  1988 

500-599 18.00  Jan.  1,  1988 

600-fnd 12.00  Jon.  1,  1988 

13  20.00  Jon.  1,  1988 

14  Parts: 

1-59 ; 21.00    Jon.  1,  1988 

60-139 19.00    Jon.  1,  1988 


Title 

140-199 9.50 

200-1199 20.00 

1200-€nd ;   12.08 

15  ParU: 

0-299 :...  10.00 

300-399.... 20.00 

400-6kI V. 14.00 

16  Parts: 

0-149 12.00 

150-999 13.00 

lOOO-tnd 19.00 

17  Parts: 

1-199 :...:..::.:.:.:::::.....:::...:..::...:..: 14.00 

200-239 14.00 

240-£nd., ..u 19.00.- 

18  Parts: 

1-149 ;;..  1S.00 

150-279 IJJJO 

280-399 13.00 

400-&id 9.00 

19  Parts: 

1-199 27.00 

200-£nd 5.50 

20  Parts: 

1-399 12.00 

400-499 23.00 

500-End - 25.00 

21  Parts: 

1-99 12.00 

100-169 14.00 

170-199 16.00 

200-299 5.00 

300-499 26.00 

500-599 .\ 20.00 

600-799 -..  7.50 

800-1299 16.00 

1300-6KI 6.00 

22  Parts: 

1-299 20.00 

300-tnd 13.00 

23  16.00 

24  Parts: 

0-199 15.00 

200-499 26.00 

500-699 9.50 

700-1699 19.00 

1700-End 15.00 

25  24.00 

26  Parts: 

§§  1.0-1-1.60 13.00 

§§1.61-1. 169 23.00 

§§  1.170-1.300 17.00 

§5  1.301-1.400 14.00 

§§  1.401-1.500 r- 24.00 

§  §  1 .501-1 .640 15.00 

§§  1.641-1.850 17.00 

§§  1.851-1.1000 28.00 

§§  1.1001-1.1400 16.00 

§§  1.1401-fnd 21.00 

2-29 19.00 

30-39 14.00 

40-49 13.00 

50-299 15.00 

300-499 15.00 

500-599 8.00 

600-End .7. 6.00 

27  Parts: 

1-199 23.00 

200-tnd 13.00 

28  23.00 


RevtstonOMe 

Jon.  1, 

1988 

Jon.  1. 

1988 

Jon.  1, 

1988 

Jon.  1, 

1988 

Jan.  1, 

1988 

Jon.  1. 

1988 

Jon  1. 

1988 

Jon.  1, 

1988 

Jon.  1. 

1988 

Apr.  1. 

1988 

Apr.  1. 

1987 

Apr.  1. 

1987 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr.  1, 

1988 

Apr.  1. 

1988 

Apr.1. 

1987 

Apr.  1. 

1988 

Apr.1, 

1988 

Apr.1. 

1988 

Apr.1, 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

Apr.1, 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

Apr.1, 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

Apr.1, 

1988 

Apr.1. 

1988 

Apr.  1. 

1988 

Apr.  1. 

1988 

Apr.1, 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

Apr.1, 

1988 

Apr.1. 

1988 

Apr.1, 

1988 

Apr.1, 

1988 

Apr  1. 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

Apr.1, 

1988 

Apr.1. 

1988 

Apr.1, 

1988 

Apr.1, 

1988 

Apr.1. 

1988 

Apr.1. 

1988 

'Apr.1. 

1980 

Apr.1. 

1988 

Apr:i, 

1988 

Apr.1, 

1987 

Julyl. 

1987 

Iv 
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29  Parts: 

0-99.._ 16.00 

10O-499...._ „ _ 7.00 

500-899 24.00 

900-1899 10.00 

1900-1910 28.00 

191 1-1925 6.50 

1926 10.00 

1927-£nd _ 23.00 

30  Parts: 

0-199 20.00 

200-699 8.50 

700-6id „ _ 18.00 

31  Parts: 

0-199 „..„ 12.00 

200-6id 16.00 

32  Parts: 

1-39,  VoL  L „ 15.00 

1-39,  Vol.  H _ „ 19.00 

1-39,  Vol.  M „..  18.00 

1-189 20.00 

190-399 _ 23.00 

400-629...._ „ 21.00 

630-699 13.00 

700-799 15.00 

800-End 16.00 

33  Parts: 

1-199 27.00 

200-End „ 19.00 

34  Parts: 

l-299._ 20.00 

300-399. „ _ 11.00 

400-CimI _ „  23.00 

35  9.00 

38  Parts: 

1-199 12.00 

200-€nd 19.00 

37  13.00 

38  Parts: 

0-17 _ 21.00 

18-€nd. 16.00 

39  13.00 

40  Parts: 

1-51 „ 21.00 

52 26.00 

53-60.- _ 24.00 

61-80 „ 12.00 

81-99 25.00 

100-149 „ 23.00 

150-189 _..„.  18.00 

190-399 _ _ 29.00 

400-424 „ „ 22.00 

425-699 „ 21.00 

700-End „ „ „ 27.00 

41  Chapters: 

1,  1-1  to  1-10 _ 13.00 

1,  1-11  to  Apptndlx,  2  (2  Reserved) 13.00 

3-4 - 14.00 

7 6.00 

8 - 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Pom  1-5 _ 13.00 

18,  Vol.  n.  Portt  6-19 13.00 

18,  Vol.  M,  Pom  20-52 13.00 

19-100 13.00 

1-100 _ 10.00 

101 23.00 

102-200 11.00 

201-tnd 8.50 


Revision  Date 

Jutyl 

1987 

July  1 

1987 

July  1 

1987 

July  1 

1987 

Julyl 

1987 

July  1 

1987 

July  1 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

♦Julyl 

1984 

*July  1 

1984 

♦Julyl 

1984 

Julyl 

1987 

July  1 

1987 

Julyl 

1987 

"Julyl 

1986 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Ju<yi. 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

•Julyl 

1984 

•Julyl 

1984 

•Julyl 

1984 

•Julyl 

1984 

•Julyl 

1984 

•Julyl 

1984 

•Julyl 

1984 

•Julyl 

1984 

•Julyl 

1984 

•Julyl 

1984 

•July  1 

1984 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

TItl* 


Price       RevteionDate 


42  Parts: 

1-60 _ 15.00 

61-399 _ _ 5.50 

400-429 21.00 

430-tnd _ 14.00 

43  Parts: 

1-999 15.00 

1000-3999 „ 24.00 

4000-End 11.00 

44  18.00 

45Psrts: 

1-199 14.00 

200-499 9.00 

500-1199 18.00 

1200-tnd „ 14.00 

46  Parts: 

1-40 13.00 

41-69...„- 13.00 

70-89 7.00 

90-139 12.00 

140-155 12.00 

156-165 14.00 

166-199 13.00 

200-499 19.00 

500-M 10.00 

47  Parts: 

0-19 „ 17.00 

20-39 „ 21.00 

40-69 „ 10.00 

70-79 17.00 

80-6id 20.00 

48  Chapters: 

1  (Pom  1-51) „ _„ _ 26.00 

1  (Parts  52-99) _ 16.00 

2  (Ports  201-251) _ 17.00 

2  (Ports  252-299) 15.00 

3-6 - 17.00 

7-14 24.00 

15-6id „ _ 23.00 

49  Parts: 

1-99 „ _ 10.00 

100-177 _„ 25.00 

178-199 _ 19.00 

200-399..- _..  17.00 

400-999 „ __ „ 22.00 

1000-1199 „ - 17.00 

1200-6*1 „ 18.00 

50  Parts: 

1-199 „ _....  16.00 

200-599 12.00 

600-£nd 14.00 

Cffl  Index  and  Findings  Aids - ^...~ 28.00 

CompMe  1988  OR  set 595.00 

MiCFoficne  CFk  EdilioQ: 

Complete  set  (one-time  mailing) 125.00 

Complete  set  (one-lime  moiling) „ 1 15.00 

Subscription  (mailed  as  issued) 185.00 

Subscription  (moiled  as  issued) 185.00 

bNfividual  copies 3.75 

■  Bacouse  Fitlt  3  i>  on  annual  compJolien.  Ms  votumt  and  aN  prtvieut  vokiniai  diouW  be 
rttainod  v  o  pvmonanf  nrwica  source. 

No  omonenonts  to  itRs  vdunio  wore  promwyoloo  ourinQ  ino  ponod  Jon.  1,  1987  to  Doc. 
31, 1987.  Hn  ok  vohmw  issiwd  JoMMry  1.  1987.  itmM  bo  roMinod. 

No  OBMMHMntt  to  no  VOMMO  woTO  proflHNQBf^  during  ^^  ptnud  Apr.  1 ,  1 980  lo  Morcn 
31,  1988.  TlioCFRvolunoi>SHodato(A|)r.  1,  1980.  liiouM  bo  rMoinod. 

♦Tlw  July  1.  198S  odHion  oi  32  CHI  Ports  1-189  eonMm  o  noM  only  for  Pom  1-39 
indusiva.  For  llio  full  text  of  Itio  Dofonse  Acquisition  Kogutarions  h  Pvts  1-39,  tantuM  *o 
Ihroo  OK  volumos  issued  as  of  July  I,  1984,  ccntaining  Itiost  ports. 

*  No  omonAnonls  to  iNs  *alunio  woro  promulgaiod  during  the  period  July  1,  1986  M  Juno 
30.  1988.  n*  OR  volume  issuod  as  of  July  1.  1986.  slNwId  be  roMinod. 

♦The  July  1,  1985  edWoaof  4)  OR  Qnpion  1-100  contains  onelo  only  for  Onpltrs  1  to 
49  indusive.  For  Hw  fu8  text  ol  prwurenNnt  roguMons  *i  Onpters  1  lo  49,  consult  tlie  eleven 
OR  volumes  issued  as  of  July  1.  1984  containing  tliose  chapters. 


Od.  1 
Oct.  1 
Od.  1 
Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 


1987 
1987 
1987 
1987 


1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 
1987 
1987 

1987 
1987 
1987 


Jon.  1,  1988 
1988 

1984 
1985 
1987 
1988 
1988 


•ion  Dstv 

a.  1, 

1987 

X   1, 

1987 

s.  1, 

1987 

•t.  1, 

1987 

1. 1, 

1987 

:f.  1, 

1987 

1.  1, 

1987 

1.  1. 

1987 

*.  1, 

1987 

1.  1, 

1987 

1.  1, 

1987 

X  1, 

1987 

1.  1, 

1987 

*.  1, 

1987 

1.  1. 

1987 

1.  1, 

1987 

1.  1, 

1987 

3.  1, 

1987 

*.  1, 

1987 

1. 1, 

1987 

1. 1, 

1987 

1. 1, 

1987 

1. 1, 

1987 

1. 1, 

1987 

1. 1, 

1987 

1. 1, 

1987 

*.  1. 

1987 

1. 1, 

1987 

1. 1, 

1987 

r^.^. 

1987 

*.  1, 

1987 

1.  1, 

1987 

t.  1, 

1987 

1.  1, 

1987 

1.1, 

1987 

1.1, 

1987 

1.1, 

1987 

*.  1. 

1987 

1.1, 

1987 

1.  1. 

1987 

1.  1, 

1987 

1.  1, 

1987 

1.  1. 

1987 

n.  1, 

1988 

1988 

1988 

isstiouMb* 

987  lo  Dec. 

BOtoMordi 

Pom  1-39 
oonsull  tn# 

98610  Jun* 

hopltrs  1  to 
h  thttlovM 


Just  Released 


!^>      '        J 


Quantity         Volume 


Code  of 
Federal 
Regulations 

Revised  as  of  Aprii  1,  1988 


Title  21  —Food  and  Drugs 
Parts  500-599  (Stock  No.  869-004-00071-5) 

Title  26 — Internal  Revenue 
Parti  (§§1.170-1.300) 
(Stock  No.  869-004-00086-3) 


Parti  (§§1.1001-1.1400) 
(Stock  No.  869-004-00092-8) 


Price 

$20.00 

17.00 

16.00 
Total  Order 


Amount 

$_ 


A  cumutativ*  checkksl  o(  CFR  issuances  appears  every  Monday  in  the  Federal  Regnter  in  the  Reader  Aids 
section.  In  addition,  ■  checklist  o(  current  CFR  volumes,  comprising  a  complete  CFR  set,  appears  each  month 
m  the  LSA  (Ust  o(  CFR  Sections  Affected). 


Please  do  not  detach 


UMI 


Order  Form 


Enclosed  find  Sl. 


Mail  to:  Superintendent  of  Documents,  U.S.  Goveminent  Printing  Office,  Washington,  D.C.  20402 


.  Make  check  or  money  order  payat>le 


to  SuperintandenI  of  Documents.  (Please  do  not  send  cash  or 
stamps).  Indude  an  additional  25%  for  foreign  mailing. 


Ctwg*  to  my  O^mR  Aoenml  No. 

I  I  I  I  I  l-D 


VIS4* 


Order  Nc 


(MottwCaRl) 


CradN  C«d  Ordart  (My 
Total  charges  $ 


Credit 
Card  No. 


Expiration  Date 
Month/Year 


Please  send  me  the  Code  of  Federal  ReguiatkMts  pubttcations  I  have 
selected  above. 


Name-  First.  Last 

1     1         1     i     1                            1          1     1     1     1     II                   1               1                   1 

btreei  address                                            i-.i..-x.  i    i     i     i     i     i     i     i     i     t     i     i     ] 
1     1     1         1     1   J          1              II                        1               II 

(xxnpeny  name  or  addit  cnal  address  line 

1   1    1    1    M   1    II    1    1    II    II    1    1    1    1    1              1    1    1    1    1    1    1 

C«y    .                                                                                               state        ZIP  Code 

1          1          1          II     1                         1          1     1     1     1     1          1               II               II 

(Of  Country)                                                                                          "      '*'''' 
Mill        III        1            1    1    1    11    1    1    1    1    1    1    1                II 

Ft^ASE  PRINT  OR  TYPE 

Fill  in  the  boxes  below. 
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Postage 
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Discount 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  pubhshed  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 


The  Federal  Re^ster  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  F^residential  proclamations  and 
Elxecutive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  Issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  917 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Fresh 
Pears,  Plums,  and  Peaches  Grown  In 
California 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  concerning 
fresh  pears,  plums,  and  peaches  grown 
in  California  authorizes  expenditures 
and  establishes  an  assessment  rate  for 
the  Pear  Commodity  Committee 
established  under  Marketing  Order  917 
for  the  1988-89  fiscal  year.  The  rule  is 
needed  for  the  Pear  Commodity 
Committee  to  incur  operating  expenses 
during  the  1988-89  fiscal  year  and  to 
collect  funds  during  that  year  to  pay 
those  expenses.  This  will  facilitate 
program  operations.  Funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 
EFFECTIVE  DATES:  March  1. 1988.  through 
February  28, 1989  [§  917.2521. 
FOR  FURTHER  INFORMATION  CONTACT 
Jerry  N.  Brown,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  P.O.  Box  96456.  Room  2525-S. 
Washington.  DC  20090-6456,  telephone: 
(202)  475-5464. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No.  917 
(7  CFR  Part  917]  regulating  the  handling 
of  fresh  pears,  plums,  and  peaches 
grown  in  California.  The  orSer  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

This  flnal  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 


been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility.  There  are 
approximately  43  handlers  of  California 
pears  under  this  marketing  order,  and 
approximately  2,800  pear,  plum,  and 
peach  producers  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

Each  marketing  order  administered  by 
the  Department  of  Agriculture  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  for  approval.  The 
members  of  the  administrative 
committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity  (i.e., 
pounds,  tons,  boxes,  cartons,  etc.). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 


rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committee  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  their  expenses. 

The  Pear  Commodity  Committee  met 
]une  21, 1988,  and  unanimously 
recommended  1988-89  fiscal  year 
expenditures  of  $825,793  and  an 
assessment  rate  of  $0.22  per  carton  (No. 
29B  special  lug  box)  of  assessable  pears 
shipped  under  MO.  917.  In  comparison, 
1987-88  fiscal  year  budgeted 
expenditures  were  $910,111  and  the 
assessment  rate  was  $0.20  per  carton. 

The  major  expenditure  item  this  year 
is  $675,000  for  advertising  and 
promotion  compared  to  $713,800  in  1987- 
88.  The  remaining  expenses,  which  are 
primarily  for  program  administration, 
are  budgeted  at  about  last  year's 
amounts.  Total  income  for  1988-89  is 
expected  to  amount  to  $801,260, 
including  assessment  income  of  $766,260 
based  on  shipments  of  3,483,000  cartons 
of  fresh  pears.  $20,000  from  the 
California  Department  of  Food  and 
Agriculture,  and  $15,000  from  other 
sources  such  as  interest  earned  on  the 
reserve  fund.  The  reserve  fund  of 
$183,352  is  well  within  the  maximum 
authorized  under  the  program  and  will 
be  sufficient  to  rover  the  anticipated 
deficit. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  regarding  this  action 
was  issued  on  July  12. 1988.  and 
published  in  the  Federal  Register  [53  FR 
26783,  July  15, 1988].  That  document 
provided  that  interested  persons  could 
file  comments  through  July  25, 1988.  No 
comments  were  received. 

Based  on  the  foregoing,  it  is  found  that 
the  specified  expenses  are  reasonable 
and  likely  to  be  incurred,  and  that  such 
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expenses,  assessment  rates,  and 
operating  reserves  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 
Approval  of  the  expenses,  assessment 
rate,  and  operating  reserve  for  the  pear 
program  should  be  expedited  because 
the  committee  needs  to  have  sufflcient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
committee  at  public  meeting.  Therefore, 
the  Secretary  also  finds  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  {5 
U.S.C.  553J. 

List  of  Subjects  in  7  CFR  Part  917 

Marketing  agreements  and  orders, 
pears,  plums,  peaches,  California. 

For  the  reasons  set  forth  in  the 
preamble,  new  §  917.252  is  added  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Part  917  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

Z  New  S  917,252.  is  added  to  read  as 
follows: 

PART  917— FRESH  PEARS,  PLUMS, 
AND  PEACHES  GROWN  IN 
CALIFORNIA 

§  917.252    Expenses  and  assessment  rate. 

Expenses  of  $825,793  by  the  Pear 
Commodity  Committee  are  authorized, 
and  an  assessment  rate  of  $0.22  per  No. 
29B  special  lug  box  of  assessable  pears 
is  established,  for  the  fiscal  year  ending 
February  28, 1989.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 

Dated:  August  3, 1988. 
Robett  C  Ke«My, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  88-17918  Filed  8-8-88;  8:45  am] 

BILUNQ  COOe  S410-02-M 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  BuslneM  Size  Standards;  Size 
Standard  for  Commodity  Contracta 
Brokers  and  Dealers 

agency:  Small  Business  Administration 
(SBA). 

action:  Emergency  interim  final  rule. 

SUMMARY:  The  SBA  is  establishing,  on 
an  emergency  interim  basis,  a  size 
standard  of  $3.5  million  in  average 
annual  receipts  for  the  Commodity 
Contracts  Brokers  and  Dealers  industry. 


Standard  Industrial  Classification  (SIC) 
code  6221,  for  which  no  size  standard 
exists  at  present.  SBA  intends  to  extend, 
as  a  residual  size  standard,  the  $3.5 
million  standard  to  53  other  industries 
without  size  standards.  However,  these 
will  be  issued  as  a  proposed  rule  with 
opportunity  for  public  comment.  While 
requests  for  SBA's  assistance  from 
companies  in  SIC  code  6221  are 
infrequent,  they  occasionally  occur.  Size 
standards  are  needed  to  establish 
eligibility  for  SBA's  financial  assistance 
and  other  programs  in  all  industries. 
date:  Effective  August  9, 1988. 
Comments  to  be  submitted  on  or  before 
September  8, 1988 

ADDRESS:  Address  comments  to:  Gary 
M.  Jackson,  Director,  Size  Standards 
Staff.  U.S.  Small  Business 
Administration.  1441  'L'  Street.  NW., 
Room  601,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Odendahl,  Economist.  Size 
Standards  Staff.  {202)  653-6373. 

SUPPLEMENTARY  INFORMATION:  An 

application  for  SBA's  financial 
assistance  has  recently  been  submitted 
to  the  SBA's  Denver  District  Office  by  a 
firm  in  the  Commodity  Contracts 
Brokers  and  Dealers  (SIC  code  6221) 
industry.  At  least  one  additional 
application  by  another  firm  in  the  same 
industry  is  pending  and  may  be 
submitted  very  soon.  This  industry  is 
among  the  54  four-digit  Standard 
Industrial  Classification  (SIC)  industries 
for  which  SBA  does  not  have  any 
established  size  standards.  SBA's  policy 
is  to  have  a  size  standard  for  every 
industry.  Size  standards  were  not 
established  previously  for  these 
industries  because  SBA  was  not 
expected  to  receive  requests  for 
assistance  from  firms  in  these 
industries.  Also,  limited  data  on  the 
structure  of  many  of  the  54  uncovered 
industries  delayed  the  establishment  of 
size  standards. 

Since  there  is  an  urgent  need  to  set 
eligibility  requirements  for  a  financial 
assistance  request,  a  residual  size 
standard  of  $3.5  million  in  average 
annual  receipts  is  established  on  an 
emergency  interim  basis  for  SIC  code 
6221,  Commodity  Contracts  Brokers  and 
Dealers.  This  is  the  same  standard  that 
is  used  as  the  residual  standard  for  all 
industries  not  specifically  listed  under 
SIC  Division  I — Services. 

This  size  standard  is  being 
established  as  an  interim  emergency 
final  rule  under  Sections  3  and  5(b)  of 
the  Small  Business  Act,  15  U.S.C.  632 
and  634(b)  and  SBA's  implementing 
regulation  §  121.10(b)  Title  13  CFR.  This 
legal  authority  allows  SBA  to  set 
emergency  interim  size  standards  if  no 


size  standard  exists  for  the  industry  in 
question.  At  the  same  time,  SBA  solicits 
and  welcomes  comments  on  the 
suiiability  of  making  the  $3.5  million  size 
standard  permanent. 

As  indicated  above,  little  data  are 
available  on  many  of  the  54  industries 
without  size  standards,  partly  because 
they  are  not  included  in  the  economic 
censuses  published  by  the  U.S.  Bureau 
of  the  Census.  Data  are  also  sometimes 
contradictory  on  the  size  structure  and 
even  on  the  number  of  firms  in  these 
industries.  In  the  current  case,  a 
preliminary  survey  of  SIC  code  6221. 
Commodity  Contracts  Brokers  and 
Dealers,  revealed  a  general  lack  of  data 
on  the  size  structure  of  firms  in  the 
industry,  and  contradictory  information 
on  the  basic  parameters  of  industry 
characteristics. 

Data  sources  which  were  consulted 
included  SBA's  own  data  base 
maintained  by  its  Office  of  Advocacy, 
the  "Market  Potential  Report"  published 
by  Economic  Information  Systems,  Inc. 
(now  Trinet,  Inc.),  the  annual  report  of 
the  Commodity  Futures  Trading 
Commission,  the  National  Futures 
Association,  the  Chicago  Board  of  Trade 
Clearing  Association,  and  American 
Business  Lists,  Inc. 

There  was  no  consistency  or 
agreement  among  these  sources  on  the 
number  of  firms  in  the  industry,  and 
little  information  on  the  distribution  of 
firms  by  size,  whether  measured  by 
employment  or  annual  receipts.  As 
indicated  above  the  U.S.  Bureau  of  the 
Census  does  not  cover  the  Commodity 
Contracts,  Brokers  and  Dealers  industry. 

In  this  situation,  it  is  judged 
appropriate  to  apply  the  "anchor 
standard"  of  $3.5  million  to  the 
uncovered  industry,  rather  than  to  adopt 
some  other  size  standard  weakly 
supported  by  available  evidence.  (In 
1965.  the  SBA's  Size  Policy  Board 
adopted  the  two  anchor  standards  to 
serve  as  reference  points  from  which  to 
begin  considerations  of  a  specific 
standard.  For  receipt-based  size 
standards.  $3.5  million  is  the  anchor  and 
for  employee-based  size  standards,  500 
employees  was  adopted.)  The  dollar- 
based  size  standard  originated  a  short 
time  after  the  inception  of  the  Agency. 
At  that  time,  size  standards  of  $300,000 
to  $1,000,000  were  established  for  the 
retail  trade  and  service  industries.  In 
1963.  a  single  standard  of  $1,000,000  was 
established  for  both  industries. 
Inflationary  adjustments  to  this  figure 
eventually  led  to  the  $3.5  million 
standard  in  effect  today  for  most  retail 
trade  and  service  industries. 

In  addition,  the  size  standard  is 
consistent  with  the  $3.5  million  already 
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in  use  for  the  residual  size  standard  for 
all  industries  not  specifically  listed  in 
SIC  Division  I— Services  (49  FR  39996. 
October  12. 1984;  50  FR  10495,  March  15. 
1985).  The  other  anchor  size  standard 
recognized  by  the  Agency  is  500 
employees.  Employee-based  standards 
apply  generally  to  the  manufacturing 
industries.  Thus  the  500  employee 
standard  is  an  unsuitable  alternative 
standard  for  SIC  code  6221. 

SBA  intends  to  extend  the  $3.5  million 
size  standard  to  the  other  53  uncovered 
industries  as  a  residual  size  standard.  In 
order  to  afford  the  public  full 
opportunity  for  comments  on  the 
suitability  of  this  standard,  it  will  be 
published  as  a  Proposed  Rule,  rather 
than  on  an  emergency  interim  basis.  It  is 
recognized  that  this  standard  may  prove 
to  be  too  high  or  too  low  for  one  or  more 
of  the  remaining  53  industries  now 
without  a  size  standard. 

Comments  are  also  invited  on  the 
application  of  the  $3.5  million  standard 
to  SIC  code  6221.  Commodity  Contracts 
Brokers,  and  Dealers.  Data  on  the  size 
structure  of  this  industry,  or  sources  of 
such  data,  are  particularly  welcome. 

CompKance  With  Regulatory  Flexibility 
Act  and  Executive  Order  12291  and  the 
Paperwork  Reduction  Act 

SBA  certifies  that  this  emergency 
interim  final  rule  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
12291.  This  residual  size  standard  is 
established  to  facilitate  the  processing 
of  SBA's  financial  assistance  for  specific 
individual  loan  guarantees  and  for 
procurement  assistance  programs.  Based 
on  requests  received  to  date,  SBA 
anticipates  the  need  for  this  industry 
size  standard  one  to  two  times  per  year. 
Consequently,  this  rule  is  not  likely  to 
have  an  annual  economic  impact 
exceeding  $100  million.  Similariy,  this 
regulation  is  not  likely  to  result  in  a 
major  increase  in  costs  or  prices  or  have 
a  significant  adverse  effect  on  the 
United  States  economy. 

The  SBA  certifies,  pursuant  to  section 
608  of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  608,  that  this  interim  final  rule  is 
being  published  pursuant  to  an 
emergency  for  the  reason  indicated 
above  and  the  SBA  is,  therefore, 
waiving  the  requirements  of  section  503 
of  the  Regulatory  Flexibility  Act.  The 
SBA  will  publish  final  regulatory 
analysis  when  this  rule  is  promulgated 
in  final  form,  after  the  expiration  of  the 
comment  period.  This  rule  poses  no  new 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act, 
44  U.S.C,  Chapter  35. 


List  of  SubjecU  in  14  CFR  Part  121 

Administrative  practice  and 
procedure,  Government  procurement. 
Government  property,  Grant  programs — 
business.  Loan  programs — business. 
Recording  and  recordkeeping 
requirements.  Small  business. 

PART  121— {AMENDED! 

Accordingly.  Part  121  of  13  CFR  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  Sees.  3(a]  and  5(b)(6)  of  the 
Small  Business  Act,  15  U.S.C.  d32(a)  and 
634(b)(6). 

S121Jt    [Amended] 

2.  Section  121.2(d)(2),  Table  2,  is 
amended  by  adding  Major  Group  62  to 
"Division  H — Finance,  Insurance,  and 
Real  Estate"  after  Major  Group  60  as 
follows: 

Major  Group  62— Security  and  Com- 
modity Brokers,  Dealers,  Ex- 
changes. AND  Services 


SIC 

Oescfiplioo 

Emergen- 
cy intenfn 

final  rule 

6221 

CofTifnodity    Contracts    Bro- 
keis  and  Dealers. 

$3.5 

Dated:  July  7. 1988. 

lames  Abdnor. 

Administrator.  US.  Small  Business 
A  dwinistration. 

[¥K  Doc.  88-17710  Filed  8-«-B8:  8:45  am) 

BILUNG  CODE  SOIS-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  8»-CE-11-AD;  Amendment  39- 
5994] 

Airworthiness  Directives;  MORA  VAN 
Model  ZUN  526L  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  MORA  VAN  Model  ZUN 
526L  airplanes,  which  requires  repetitive 
inspections  of  certain  fuselage  welds  for 
cracks.  There  have  been  reports  of 
cracks  being  found  near  the  leveling 
points  in  this  tubular  structure.  This  AD 
will  assure  early  detection  of  these 


cracks  precluding  a  structural  failure 
and  possible  loss  of  the  airplane. 
EFFECTIVE  DATE:  September  8, 1988. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Mandatory  Service  Bulletin 
(MSB)  Z528/62,  dated  July  30. 1987, 
applicable  to  this  AD  may  be  obtained 
from  MORA  VAN  National  Corp.,  765-81 
Otrokovice,  Czechoslovakia.  This 
information  may  also  be  examined  at 
the  Rules  Docket,  FAA,  Office  of  the 
Regional  Counsel,  Room  1558,  601  East 
12th  Street.  Kansas  City.  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  M.  Dearing,  Aircraft  Certification 
Staff,  AEU-100,  Europe,  Africa  and 
Middle  East  Office,  FAA.  c/o  American 
Embassy.  1000  Brussels,  Belgium; 
Telephone  (322)  513.38.30;  or  Mr.  H. 
Belderok,  FAA.  ACE-109,  601  East  12th 
Street.  Kansas  City,  Missouri  64106; 
Telephone  (816)  426-6932. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Pari  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  repetitive  visual  inspections 
for  cracks  using  a  3-power  magnifying 
glass  of  the  tubular  structure  around  tite 
airplane's  leveling  points  at  the  forward 
end  of  the  cockpit  area  on  certain 
MORAVAN  Model  ZLIN  526L  airplanes 
was  published  in  the  Federal  Register  on 
May  31, 1988  (53  FR  19601).  The  proposal 
resulted  from  at  least  two  reports  of 
cracks  being  found  in  certain  tubular 
portions  of  the  airframe  at  the  leveling 
points  located  at  the  forward  end  of  the 
cockpit  area  on  MORAVAN  Model 
ZLIN  526L  airplanes.  These  cracks  are 
believed  to  be  caused  by  loads  during 
acrobatic  maneuvers.  Cracks  in  the 
fuselage  tubular  structure  may  cause 
failure  of  this  structure  and  possible 
catastrophic  loss  of  the  airplane. 
Consequently.  MORAVAN  National 
Corp.  issued  MSB  Z526/62,  dated  July 
30, 1987,  which  requires  repetitive  visual 
inspections  for  cracks  using  a  3-power 
magnifying  glass  of  the  tubular  structure 
around  the  airplane's  leveling  points  at 
the  forward  end  of  the  cockpit  area.  If  a 
crack  is  found,  before  further  flight  a 
repair  scheme  must  be  obtained  from 
MORAVAN 

The  State  Aviation  Inspection  (SAl). 
which  has  responsibility  and  authority 
to  maintain  the  continuing  airworthiness 
of  these  airplanes  in  Czechoslovakia, 
classi^ed  this  Service  Bulletin  (S/B) 
Z526/62.  dated  July  30, 1987,  and  the 
acticms  recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes. 

On  airplanes  operated  under 
Czechoslovakian  registration,  this  action 
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has  the  same  effect  as  an  AO  on 
airplanes  certified  for  operation  in  the 
United  States.  The  FAA  relies  upon  the 
certification  of  the  SAI  combined  with 
FAA  review  of  pertinent  documentation 
in  finding  compliance  of  the  design  of 
these  airplanes  with  the  applicable 
United  States  airworthiness 
requirements  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  examined  the  available 
information  related  to  the  issuance  of 
MORA  VAN  MSB  Z526/62,  dated  July  30. 
1987,  and  the  mandatory  classification 
of  this  Service  Bulletin  by  the  SAI.  and 
concluded  that  the  condition  addressed 
by  MSB  Z526/62  was  an  unsafe 
condition  that  may  exist  on  other 
airplanes  of  this  type  certificated  for 
operation  in  the  United  States. 
Accordingly,  the  FAA  proposed  as 
amendment  to  Part  39  of  the  FAR  to 
include  an  AO  on  this  subject. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public. 

The  FAA  has  determined  there  are 
currently  no  airplanes  of  U.S.  Registry 
ejected  by  the  proposed  AD.  The  cost 
of  inspecting  the  tubular  structure  in  the 
vicinity  of  the  leveling  points  at  the 
forward  end  of  the  cockpit  area  required 
by  the  proposed  AO  is  estimated  to  be 
$320  (8  hours  at  $40  per  hour)  per 
airplane.  The  total  cost  is  estimated  to 
be  nil  to  the  private  sector. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  {49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore,  I  certify  that  this  action:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
28, 1979):  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"AOOflESSES". 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
)anuary  12. 1983):  and  14  CFR  11.89. 

§39.13   (Amendad] 

2.  By  adding  the  following  new  AD: 

MORA  VAN:  Applies  to  Model  ZUN  SZSL  (all 
serial  numbers)  airplanes  certificated  in 
any  category. 
Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD  and  every  100  hours  TIS 
thereafter,  unless  already  accomplished. 
To  preclude  structural  airframe  failure, 
accomplish  the  following: 

(a)  Visually  inspect,  using  a  3-power 
magnifying  glass,  the  forward  portion  of  the 
cabin  area  tubular  structure  around  the 
airplane  leveling  points,  for  cracks  using 
supplementary  lighting  as  required  in 
accordance  with  MORA  VAN  Mandatory 
Service  Bulletin  ZS26I«  dated  |uly  30, 1987.  If 
a  crack  is  found,  before  further  flight  repair 
the  crack  in  accordance  with  instructions 
from  MORAVAN  approved  by  the  Manager, 
Aircraft  Certification  StalT.  AEU-100. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Staff.  AEU- 
100,  Europe.  Africa  and  Middle  East  Office. 
FAA,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium. 

All  person  affected  by  this  directive 
may  obtain  copies  of  the  document 
referred  to  herein  upon  request  to 
Aircraft  Certification  Staff,  AEU-100, 
Europe,  Africa  and  Middle  East  Office. 
FAA,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  or  MORAVAN 
National  Corp.  765-81  Otrokovice, 
Czechoslovakia;  or  may  examine  this 
document  at  the  FAA,  Office  of  the 
Regional  Counsel,  Room  1558,  601  East 
12th  Street.  Kansas  City,  Missouri  64106. 

This  amendment  becomes  effective  on 
September  8, 1988. 

Issued  in  Washington,  DC  on  August  2. 
1988. 

M.C  Beard. 

Director.  Office  of  Airworthiness. 
(FR  Doc.  88-17871  Filed  8-8-88:  8:45  am] 
BIUJNO  COM  MM-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration    ^ 

20  CFR  Part  404 

[Reg.  No.  4] 

Determining  Disability  and  Blindness; 
Extension  of  Expiration  Date  for 
Mental  Disorders  Listings 

agency:  Social  Security  Administration, 
HHS. 

action:  Final  rules. 

summary:  The  mental  disorders  listings 
in  12.00  of  Part  A  of  the  Listing  of 
Impairments  in  Appendix  1  of  Subpart  P 
of  Part  404  will  expire  on  August  27, 
1988.  These  amendments  extend  the 
expiration  date  of  the  mental  disorders 
listings  through  August  27, 1990.  We 
have  made  no  revisions  in  the  medical 
criteria  in  these  mental  disorders 
listings:  they  remain  the  same  as  they 
now  appear  in  the  Code  of  Federal 
Regulations.  Thus,  under  these 
amendments  the  Social  Security 
Administration  (SSA)  will  continue  to 
use  the  medical  criteria  in  these  listings 
for  an  additional  2  years. 

DATE:  These  rules  are  effective  August  9, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 

William ).  Ziegler,  Legal  Assistant. 
Office  of  Regulations.  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235, 
telephone  301-965-1959. 

SUPPLEMENTARY  INFORMATION: 

Regulations  issued  on  August  28, 1985, 
containing  the  adult  mental  disorders 
listings,  included  a  3  year  "sunset 
provision"  which  provided  that  the 
listings  would  expire  on  August  27, 1988, 
unless  extended  by  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  or  revised  and  promulgated 
again.  The  preamble  to  the  final  rule 
published  in  the  Federal  Register  (50  FR 
35038)  on  August  28. 1985,  explained  the 
reason  for  the  sunset  provision  in  the 
listings  in  the  following  marmen 

We  are  publishing  Hnal  regulations  to 
be  effective  for  3  years.  The  dynamic 
nature  of  the  diagnosis,  evaluation  and 
treatment  of  the  mental  disease  process 
requires  that  the  rules  in  this  area  be 
periodically  revised  and  updated.  We 
intend  to  carefully  monitor  these 
regulations  over  a  3-year  period  to 
ensure  that  they  fulfill  congressional 
intent  by  providing  for  ongoing 
evaluation  of  the  medical  evaluation 
criteria.  Therefore,  3  years  after 
publication  of  final  rules,  these 
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regulations  will  cease  to  be  effective 
unless  extended  by  the  Secretary  or 
revised  and  promulgated  again  as  a 
result  of  the  findings  from  the  evaluation 
period. 

Although  we  have  been  monitoring 
the  implementation  of  these  listings,  we 
have  not  yet  completed  a  full  review  of 
the  listings.  The  results  from  two  major 
projects,  and  information  from  our 
quality  review  program  and  operating 
experience  must  still  be  evaluated. 
When  we  have  all  of  this  information 
available,  we  will  be  able  to  determine 
if  we  need  to  revise  the  criteria  and,  if 
so,  the  nature  of  the  revisions.  The 
major  projects  are  a  contract  between 
SSA  and  the  American  Psychiatric 
Association  (APA)  and  a  grant  to  Dr. 
Robert  Liberman  of  the  University  of 
California  at  Los  Angeles. 

The  contract  entered  into  between 
SSA  and  the  APA  provided  for  review  of 
both  the  validity  and  reliability  of  the 
disability  evaluation  criteria.  This 
contract  was  described  in  the  preamble 
to  the  final  mental  disorders  listings 
regulations  at  50  FR  35038.  The  APA 
submitted  its  report  in  November  1987 
and  we  are  now  considering  the 
recommendations  it  contains. 

The  grant,  No.  lO-P-98193,  is  a 
research  project  which  is  addressing  the 
relationshtp  of  psychiatric  symptoms 
and  the  functional  capacity  for  work. 
The  final  report  on  this  project  is  due 
March  1989.  Before  we  can  determine 
what,  if  any,  revisions  to  propose  in  the 
listings  for  mental  disorders,  we  need  to 
review  carefully  the  report  we  have 
received  from  the  APA,  the  report  we 
will  be  receiving  from  Dr.  Liberman,  and 
our  own  assessment  of  the  listings. 

hi  order  to  complete  a  full  review  of 
all  of  the  data  we  expect  to  have,  we 
have  decided  not  to  proptee  any 
revisions  to  the  current  adult  mental 
disorders  listings  at  this  time.  Rather, 
we  are  extending  the  current  listings  for 
a  period  of  24  months  from  the  present 
expiration  date,  through  August  27. 1990. 
We  believe  that  this  additional  time  will 
enable  us  to  incorporate  the  results  of 
the  independent  projects  we  have 
undertaken  with  our  own  evaluation  of 
the  mental  disorders  criteria  and  will 
enable  us  to  determine  what  revisions  to 
the  listings  may  be  necessary. 

Regulatory  Procedures 

The  I>epartment.  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  notice  of 
proposed  rulemaking  and  public 
comment  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 


regulations.  The  Administrative 
Procedure  Act  provides  exceptions  to  its 
notice  and  public  comment  procedures 
when  an  agency  finds  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C.  553(b), 
good  cause  exists  for  waiver  of  notice  of 
proposed  rulemaking  and  public 
comment  procedures  on  these 
regnlations  since  opportunity  for  public 
comment  is  unnecessary.  Prior  notice 
and  comment  are  unnecessary,  because 
these  regulations  involve  only  the 
extension  of  the  expiration  date  of  the 
mental  disorders  listings,  and  make  no 
substantive  changes  to  these  listings. 
The  ciurent  regulations  expressly 
provide  that  the  listings  may  be 
extended  by  the  Secretary,  as  well  as 
revised  and  promulgated  again.  Since 
we  are  not  making  any  revisions  to  the 
current  listings,  use  of  public  comment 
procedures  is  not  contemplated  by  the 
existing  regulations  and  is  unnecessary 
under  the  Administrative  Procedure  Act 
If  we  decide  after  our  full  review  c^  the 
results  of  the  studies  now  in  progress  on 
the  mental  evaluation  criteria  that 
revisions  to  those  criteria  are 
appropriate,  we  will,  of  course,  propose 
any  such  revisions  for  public  comment. 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  regulations 
will  not  increase  or  decrease  program  or 
administrative  costs  and  do  not  meet 
any  of  the  other  threshold  criteria  for  a 
major  rule.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Regulatory  Flexibitity  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  such  impact  is  not  experienced 
with  current  use  of  these  regulations. 

Paperwork  Reduction  Act  of  1980 

These  regulations  impose  no 
additional  reporting  or  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos..  13.802  Social  Security 
Disability  Insurance;  13-807,  Supplemental 
Security  Income  Program) 

List  of  Subiects 

20  CFR  Part  404 
Administrative  practive  and 


procedure.  Death  benefits,  Disabihty 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income. 

Dated:  |uiy  19, 1988. 
Dorcas  R.  Hardy, 
Commissioner  of  Social  Security. 

Approved:  July  29, 1988. 
Otis  R.  Bowen, 
Secretary  of  Health  and  Human  Services, 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABIUTY 
INSURANCE  (1950-        ) 

For  the  reasons  set  out  in  the 
preamble,  Part  404,  Subpart  P,  Chapter 
III  of  Title  20  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

20  CFR  Part  404,  Subpart  P  is  amended 
as  follows: 

1.  The  authority  dtatioa  for  Subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  202,  205  (a),  (b).  and  (d) 
through  fh).  216(T).  221  (a)  and  (i).  2ZZ(c).  223, 
225.  and  1102  of  the  Social  Security  Act  42 
U.S.C.  402,  405  (a),  (b),  and  (d)  through  fh). 
4ie(i),  421  (a)  and  (i).  422(c),  423,  425.  and 
1302:  sec.  505(a)  of  Pob.  L  90-285.  94  Stat.  473: 
sees.  2(d)(2),  5,  6,  and  15  of  Pub.  L  98-MO,  98 
Stat.  1797, 1801. 1802  and  1808. 

Appendix  I,  Subpart  P—[AniendedJ 

2.  Appendix  1.  Subpart  P  is  amended 
by  revising  the  last  sentence  of  the  fifth 
paragraph  of  the  introductory  text  to 
read  as  follows:  The  mental  disorders 
listings  in  Part  A  will  no  longer  be 
effective  on  August  28, 1990,  unless 
extended  1^  the  Secretary  or  revised 
and  promulgated  again. 

Listings  12.00,  Appendix  1,  Subpart  P 
[Amended] 

3.  Listings  12.00  Mental  Disorders  of 
Appendix  1,  Subpart  P,  Part  A  is 
amended  by  revising  the  first  paragraph 
to  read  as  follows:  The  mental  disorders 
listings  in  12.00  of  the  Listing  of 
Impairments  will  no  longer  be  effective 
on  August  28, 1990  unless  extended  by 
the  Secretary  or  revised  and 
promulgated  again. 

[FR  Doc.  88-17985  Filed  8-8-8a-  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[T.D.  8218] 

Income  Tax;  Inclusion  Amounts  for 
Listed  Property  Leased  After 
Decemt)er  31, 1986 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  under  section 
280F  of  the  Internal  Revenue  Code 
relating  to  inclusion  amounts  for  listed 
property  leased  after  December  31, 1986. 
This  action  is  necessary  because  of 
changes  to  the  applicable  tax  law  made 
by  the  Tax  Reform  Act  of  1986.  This 
document  also  amends  temporary 
regulations  under  Code  section  280F 
relating  to  inclusion  amounts  for  listed 
property  leased  after  June  18. 1984. 
These  regulations  affect  persons  who 
lease  listed  property  after  June  18, 1984. 

The  effect  of  these  regulations  is  to 
impose  an  amount  to  be  included  in  the 
gross  income  of  certain  lessees  of  listed 
property. 

FOR  FURTHER  INFORMATION  CONTACT 

Joel  Rutstein  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW.,  Washington. 
DC  20224  (Attention:  CC:LR:T)  (202-566- 
3297.  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  under  Code  section  280F 
relating  to  inclusion  amounts  for  listed 
property  leased  after  December  31, 1986. 
This  document  also  amends  temporary 
regulations  under  Code  section  280F 
relating  to  inclusion  amounts  for  listed 
property  leased  after  June  18. 1984. 
These  temporary  regulations  will  remain 
in  effect  until  superseded  by  final 
regulations  on  this  subject. 

Explanation  of  Provisions 

Code  section  280F  limits  the  amount 
of  depreciation  that  may  be  taken  for 
"listed  property."  "Listed  property,"  as 
defined  in  section  280F(d)(4),  includes 
automobiles,  other  property  used  for 
transportation,  computers  and  property 
of  a  type  generally  used  for 
entertainment,  recreation  or  amusement. 

Section  280F  limits  the  depreciation 
allowable  for  listed  property  in  two 
ways.  First,  subsection  (a)  of  section 
280F  imposes  dollar  caps  on  the  amount 
of  depreciation  allowable  for 


automobiles.  Second,  subsection  (b)  of 
section  280F  allows  only  straight  line 
depreciation  for  any  listed  property  that 
is  not  predominantly  used  in  the 
taxpayer's  trade  or  business  in  any  tax 
year. 

Subsection  (c)  of  section  280F 
provides  for  the  application  of  these 
limitations  with  respect  to  leased 
property.  Pursuant  to  section  280F(c),  the 
limitations  of  sections  280F(a]  and 
280F(b)  are  not  to  affect  the  depreciation 
deductions  of  lessors  regularly  engaged 
in  the  business  of  leasing,  but  are  to 
reduce  lessees'  deductions  for  rentals 
and  other  payments  under  a  lease. 
Section  280F(c]  provides  that  the 
reduction  of  lessees'  deductions  is  to  be 
determined  under  tables  prescribed  by 
the  Secretary  and  that  such  tables  shall 
be  prescribed  so  that  the  reduction  in 
lessees'  deductions  is  "substantially 
equivalent"  to  the  limitations  imposed 
by  sections  280F(a)  and  280F(b). 

Existing  Leasing  Tables 

The  Internal  Revenue  Service  has 
prescribed  multiple  sets  of  tables  under 
Code  section  280F(c).  These  tables  are 
contained  in  temporary  regulations 
under  Code  section  280F  and  in  Revenue 
Ruling  86-87, 1986-2  C.B.  45.  Section 
1.280F-5T(d)  provides  tables  for 
automobiles  leased  after  June  18, 1984, 
and  before  April  3, 1985.  Section  1.280F- 
5T(e)  provides  tables  for  automobiles 
leased  after  April  2, 1985  (and,  as  to  be 
revised  by  this  document,  before 
January  1, 1987).  Section  1.280F-5T(f) 
provides  tables  for  listed  property  (other 
than  automobiles)  leased  after  June  18, 
1984  (and,  as  to  be  revised  by  this 
document,  before  January  1, 1987). 
Revenue  Ruling  86-87  provides  tables 
for  automobiles  where  the  lessor  passed 
the  investment  credit  through  to  the 
lessee. 

In  order  to  achieve  reductions  in 
deductions,  all  of  these  tables  provide 
for  amounts  to  be  included  in  the 
income  of  lessees.  These  inclusion 
amounts  are  intended  to  approximate 
the  present  value  of  the  economic 
detriment  imposed  by  sections  280F(a) 
and  280F(b)  on  similarly  situated  owners 
of  listed  property. 

New  Leasing  Tables 

Changes  made  by  the  Tax  Reform  Act 
of  1986  create  a  need  for  new  tables  to 
apply  to  property  leased  after  December 
31, 1986.  The  1986  Act  lowered  the  dollar 
caps  imposed  by  section  280F(a)  on 
depreciation  for  automobiles.  The  1986 
Act  also  made  various  changes  in  the 
rules  on  depreciation,  including  changes 
in  the  recovery  periods  used  in 
determining  depreciation  deductions  for 


listed  property.  In  addition,  the  1986  Act 
repealed  the  investment  credit. 

The  temporary  regulations  contained 
in  this  document  provide  tables  under 
Code  section  280F(c)  for  listed  property 
for  which  the  taxpayer's  lease  term 
begins  after  December  31, 1986.  These 
new  tables  are  contained  in  a  new 
S  1.280F-7T.  Section  1.280F-5T  of  the 
existing  regulations  continues  to  apply 
to  listed  property  for  which  the 
taxpayer's  lease  term  begins  before 
January  1, 1987. 

Paragraph  (a)  of  new  \  1.280F-7T 
provides  a  table  for  determining 
inclusion  amounts  for  automobiles  for 
which  the  taxpayer's  lease  term  begins 
after  December  31, 1986.  Paragraph  (b) 
of  new  S  1.280F-7T  provides  tables  for 
determining  inclusion  amounts  for  other 
listed  property  for  which  the  taxpayer's 
lease  term  begins  after  December  31, 
1986.  The  inclusion  amounts  determined 
under  these  new  tables  are  intended  to 
approximate  the  present  value  of  the 
economic  detriment  imposed  by  sections 
280F(a)  and  280F(b]  on  similarly  situated 
owners  of  listed  property. 

For  automobiles  for  which  the 
taxpayer's  lease  term  begins  before 
January  1, 1987,  existing  §§  1.280F- 
5T(d)(2)  andl.280F-5T(e)(6)  require  an 
additional  inclusion  amount  to  be  added 
to  gross  income  when  an  automobile  is 
not  used  predominantly  in  a  qualified 
business  use  during  a  taxable  year.  The 
new  temporary  regulations  contained  in 
this  document  do  not  provide  for  a 
comparable  additional  inclusion  amount 
for  automobiles  for  which  the  taxpayer's 
lease  term  begins  after  December  31, 
1986.  If  such  an  additional  inclusion 
amount  is  prescribed  in  the  future,  if  will 
apply  prospectively  only. 

Change  in  Application  of  Existing 
Leasing  Tables  for  Automobiles 

The  temporary  regulations  contained 
in  this  document  also  make  a  change 
with  respect  to  the  application  of  the 
existing  leasing  tables  for  automobiles 
for  which  the  taxpayer's  lease  term 
begins  before  January  1, 1987.  Pursuant 
to  amendments  made  by  these  new 
temporary  regulations,  paragraphs  (d)(1) 
and  (e)(1)  of  §  1.280F-5T  no  longer 
require  taxpayers  to  add  an  inclusion 
amount  to  gross  income  for  the  last 
taxable  year  during  which  an 
automobile  is  leased.  However,  these 
paragraphs  continue  to  require  inclusion 
amounts  for  every  other  taxable  year  of 
a  lease.  This  change  does  not  affect 
paragraphs  (d)(2)  and  (e)(6)  of  9  1.280F- 
5T,  which  require  an  additional 
inclusion  amount  when  an  automobile 
leased  before  January  1, 1987,  is  not 
used  predominantly  for  business. 
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Taxpayers  who  have  added  an  inclusion 
amount  to  gross  income  for  the  last 
taxable  year  of  a  lease  pursuant  to 
paragraph  (d)(1)  or  (e)(1)  of  §  1.280F-5T 
may  file  an  amended  return. 

Special  Analyses 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  these  temporary 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

The  Commissioner  of  Internal 
Revenue  has  determined  that  these 
temporary  regulations  are  not  a  major 
rule  as  defined  in  Executive  Order  12291 
and  that  therefore  a  regulatory  impact 
analysis  is  not  required. 

Drafting  Infonnation 

The  principal  author  of  these 
temporary  regulations  is  Joel  Rutstein  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  on  matters  of  both 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.61-1 
Through  1.281-4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

Adoption  of  Amendments  of  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

AuHioriJy:  26  U.S.C.  7805.  *  *  *  Section 
1.280F-7T  also  issue  under  26  U.S.c.  280F(c). 

§1.280F-1T    [Amended] 

Par.  2.  Section  1.280F-1T  is  amended 
as  follows: 

1.  In  paragraph  (b).  the  heading  in  the 
table  that  reads  "Section  1.280F-5T'  is 
revised  to  read  "Sections  1.280F-5T  and 
1.280F-7T". 

2.  Paragraph  (c)(1)  is  amended  by 
adding  at  the  end  thereof  the  following 
sentence:  "Section  1.280F-7T  applies  to 
property  leased  after  December  31, 1986, 
in  taxable  years  ending  after  that  date.". 

3.  Paragraph  (c)(3)  is  amended  by 
revising  the  first  sentence  thereof  to 
read  as  follows:  "Section  1.280F-5T(e) 
generally  applies  to  passenger 
automobiles  leased  after  April  2,  1985, 
and  before  January  1, 1987,  in  taxable 
years  ending  after  April  2, 1985.": 
paragraph  {c)(3)  also  is  amended  by 


adding  at  the  end  thereof  the  following 
sentence:  "Section  1.280F-7T(a)  applies 
to  passenger  automobiles  leased  after 
December  31, 1986,  in  taxable  years 
ending  after  that  date.". 

§1.280F-5T    [Amended] 

Par.  3.  Section  1.280F-5T  is  amended 

as  follows: 

1.  Paragraph  (a)  is  amended  by  adding 
at  the  end  thereof  the  following 
sentences:  "For  rules  on  determining 
inclusion  amounts  with  respect  to 
passenger  automobiles,  see  paragraphs 
(d),  (e)  and  (g)  of  this  section,  and  see 

§  1.280F-7T(a).  For  rules  on  determining 
inclusion  amounts  with  respect  to  other 
listed  property,  see  paragraphs  (f)  and 
(g)  of  this  section,  and  see  §  1.280F- 
rr(b)." 

2.  The  first  sentence  of  paragiaph 
(d)(1)  introductory  text  is  amended  by 
adding  immediately  after  "for  each 
taxable  year"  the  following  words: 
"(except  the  last  taxable  year) '. 

3.  The  heading  of  paragraph  (e)  is 
revised  to  read  as  follows:  "Inclusions 
in  income  of  lessees  of  passenger 
automobiles  leased  after  April  2,  1985. 
and  before  January  1,  1987 — ". 

4.  The  first  sentence  of  paragraph 
(e)(1)  is  revised  to  read  as  follows:  "For 
any  passenger  automobile  that  is  leased 
after  April  2, 1985,  and  before  January  1. 
1987,  for  each  taxable  year  (except  the 
last  taxable  year)  during  which  the 
taxpayer  leases  the  automobile,  the 
taxpayer  must  include  in  gross  income 
an  inclusion  amount  determined  under 
subparagraphs  (2)  through  (5)  of  this 
paragraph  (e)." 

5.  The  first  setnence  of  paragraph 
(e)(6)(i)  is  amended  by  adding 
immediately  after  "April  2, 1985,"  the 
following  words;  "and  before  January  1. 
1987,". 

6.  Paragraph  (f)(1)  is  amended  by 
adding  the  words  "an  inclusion  amount" 
immediately  after  the  words  "must  add"; 
by  removing  the  words  "an  inclusion 
amount  determined  under  this 
paragraph  (f)";  and  by  adding  the 
following  sentences  at  the  end  of 
paragraph  (f)(1):  "This  inclusion  amount 
is  determined  under  paragraph  (f)(2)  of 
this  section  for  property  leased  after 
June  18, 1984,  and  before  January  1, 1987. 
The  inclusion  amount  is  determined 
under  §  1.280F-7T(b)  for  property  leased 
after  December  31, 1986.". 

7.  Paragraph  (f)(2)  is  revised  to  read  as 
follows: 

"(2)  Inclusion  amount  for  property 
leased  after  June  18,  1984,  and 
before  January  1,  1987.  The  inclusion 
amount  for  property  leased  after  June  18, 
1984.  and  before  January  1, 1987,  is  the 
product  of  the  following  amounts:" 


8.  In  the  first  sentence  of  paragraph  (g) 
introductory  text,  the  language 
"section."  is  removed,  and  the  language 
"section,  or  prescribed  under  §  1.280F- 
7T{b)."  is  added  in  its  place. 

9.  Paragraph  {h)(l)  is  amended  by 
removing  "168(j)(6)(B)"  and  adding  in  its 
place  "168(i)(3)(A)". 

10.  Example  (5)  of  paragraph  (i)  is 
amended  by  removing  the  number 
"1990"  the  first  time  it  appears;  by 
adding  in  its  place  the  number  "1989"; 
and  by  removing  the  bottom  line  of 
numbers  from  the  chart. 

11.  Example  (6)  of  paragraph  (i)  is 
amended  by  removing  the  number 
"1990"  the  second  time  it  appears;  by 
adding  in  its  place  the  number  "1989": 
and  by  removing  the  bottom  line  of 
numbers  from  the  chart. 

Par.  4.  Section  1.280F-7T  is  added 
immediately  after  §  1.280F-6T  to  read  as 
follows: 

§  1.280F-7T    Property  leased  a«er 
December  31, 1986  (temporary). 

(a)  Inclusions  in  income  of  lessees  of 
passenger  automobiles  leased  after 
December  31.  1986— {\]  In  general  If  a 
taxpayer  leases  a  passenger  automobile 
after  December  31, 1986,  the  taxpayer 
must  include  in  gross  income  an 
inclusion  amount  determined  under  this 
paragraph  (a),  for  each  taxable  year 
during  which  the  taxpayer  leases  the 
automobile.  This  paragraph  (a)  applies 
only  to  passenger  automobiles  for  which 
the  taxpayer's  lease  term  begins  after 
December  31, 1986.  See  §§  1.280F-5T(d) 
and  1.280F-5T{e)  for  rules  on 
determining  inclusion  amounts  for 
passenger  automobiles  for  which  the 
taxpayer's  lease  term  begins  before 
January  1, 1987.  See  §  1.280F-5T(h)(2J  for 
the  definition  of  fair  market  value. 

(2)  Inclusion  Amount.  For  any 
passenger  automobile  Iflbsed  after 
December  31, 1986,  the  inclusion  amount 
for  each  taxable  year  during  which  the 
automobile  is  leased  is  determined  as 
follows: 

(i)  For  the  appropriate  range  of  fair 
market  values  in  the  table  in  paragraph 
(a)(2)(iv)  of  this  section,  select  the  dollar 
amount  from  the  column  for  the  taxable 
year  in  which  the  automobile  is  used 
under  the  lease  (but  for  the  last  taxable 
year  during  any  lease  that  does  not 
begin  and  end  in  the  same  taxable  year, 
use  the  dollar  amount  for  the  preceding 
year); 

(ii)  Prorate  the  dollar  amount  for  the 
number  of  days  of  the  lease  term 
included  in  the  taxable  year;  and 

(iii)  Multiply  the  prorated  dollar 
amount  by  the  business/investment  use 
(as  defined  in  §  1.280F-6T(d)(3)(i))  for 
the  taxable  year. 

(iv)  Dollar  Amounts: 
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Fair  market  value  of  autonx>bile: 


Over 

$12.800 . 
13.100... 
13,400 .... 
13,700  _.. 
14,000 .... 
14.300 ._. 
14,600... 
14,900 .... 
15,200  — 
15,500... 
15,800  _. 
16.100... 
16,400... 
16,700... 
17,000  — 
17,500- 
18,000... 
18,500... 
19,000  — 
19,500  — 
20,000 .... 
20,500.... 
21.000... 
21.500... 
22.000 .... 
23XX)0  — 
24,000  — 
25.000  — 
26,000... 
27.000 .... 
28,000  — 
29,000 .... 
30.000  — 
31.000... 
32.000 .... 
33,000  — 


"tot  over., 

$13,100... 

13,400 

13,700 

14.000  — 
14.300. ._ 
1 4.600 .._ 

14,900 

15.200 

1 5.500  _. 


15.800. 
16.100. 
16.400. 
16,700. 
17.000. 


17.500. 


18.000—. 

18,500 

19,000..... 
19,500—. 
20,000 


20,500. 
21,000. 
21.500. 
22.000. 
23.000. 
24,000. 


254)00. 


26.000. 
27,000 . 
28.000. 
29j000. 
30.000. 


31.000. 

32.000. 

33,000. 

34.000. 
34,000.-  3&.0O0. 
35.000—  XJOOO. 
36.000  — 
37,000 .... 
38.000  ._. 
39,000 .... 
40,000 ... 
41,000 ._ 
42,000 .... 
43,000  — 
44.000.- 


1st 


37,000- 
36.000- 

3a.ooo- 

40.000  _. 
41JX»_ 


i2JX0. 
43.000. 
44XX». 


45.000. 


45,000 .... 
46.000 .... 
47,000 .... 
48.000 .... 
49.000  — 
50,000  — 
51,000.- 
52,000 ._. 
53,000 .._ 
54,000  — 
55.000  — 
56.000  _.. 
57.000 .... 
58,000 .... 
59,000 ... 
60.000.- 
62,000  -. 
64,000..,. 
66.000 .... 
68.000  — 
70,000 .... 
72,000 .- 
74,000 .... 
76,000  .... 
78,000 .... 
80.000 .... 
85.000  — 
90,000  — 
95.000  ... 
100,000.. 
110,000.. 
120,000.. 


46.000. 


47.000. 
48.000. 
49/Xn. 
50.000. 
51.000. 


52.000 _ 

53,000 „ 

54.000 

55,000 

56.000 

57,000 

58,000 .._.. 
59,000...— 

60.000 

62.000 

64.000 .._.. 

66,000 

68,000 

70;000 


72,000 

74.000 

76,000 

78,000 

80,000-.- 

85.000 

90^00. 

95.000 

100,000 

110,000 

120,000 

130,000 


$2 
6 
10 
15 
19 
23 
27 
31 
35 
40 
44 
48 
52 
56 
62 
69 
76 
S3 
90 
97 
104 
111 
117 
124 
135 
149 
163 
177 
190 
204 
218 
232 
246 
260 
274 
288 
302 
316 
329 
343 
357 
371 
385 
309 
413 
427 
441 
455 
468 
482 
496 
510 
524 
536 
552 
566 
580 
594 
607 
621 
635 
649 
670 
698 
726 
753 
781 
809 
837 
865 
892 
920 
969 
1,038 
1.108 
1,177 
1,282 
1.421 
1.560 


Taxable  year  during  lease 


2rxJ 


3rd 


4m 


$5 

14 

23 

32 

41 

50 

59 

68 

77 

87 

96 

105 

114 

123 

135 

150 

166 

181 

196 

211 

226 

242 

257 

272 

295 

325 

356 

386 

416 

447 

477 

507 

538 

568 

599 

629 

659 

690 

720 

751 

781 

811 

842 

872 

902 

933 

963 

994 

1,024 

1,054 

1,085 

1.115 

1.146 

1.176 

1,206 

1,237 

1,267 

1.297 

1.328 

1.358 

1,389 

1,419 

1.465 

1.525 

1386 

1.647 

1.708 

1.768 

1.829 

1,890 

1.951 

2,012 

2,118 

2.270 

2,422 

2,574 

2.802 

3,105 

3,409 


$7 

20 

34 

47 

61 

74 

88 

101 

115 

128 

142 

155 

169 

182 

200 

223 

246 

266 

291 

313 

336 

358 

381 

403 

437 

482 

527 

572 

617 

662 

707 

752 

797 

842 

887 

933 

978 

1,023 

1,068 

1,113 

1,158 

1.203 

1,248 

1,293 

1,338 

1,383 

1.428 

1.473 

1,516 

1,563 

1.608 

1.653 

1,698 

1,743 

1,788 

1,834 

1,879 

1.924 

1,969 

aoi4 

2.059 
2,104 
2,171 
2.262 
2.352 
2.442 
2,532 
2,622 
2,712 
a802 
2.692 
2,982 
3,140 
3.365 
3,590 
3,816 
4,154 
4.604 
5,055 


5  and  later 


$8 

24 

41 

57 

73 

89 

106 

122 

138 

154 

170 

186 

203 

219 

240 

267 

294 

321 

348 

375 

402 

429 

456 

483 

524 

578 

632 

686 

740 

794 

848 

902 

956 

1,010 

1.064 

1.118 

1.172 

1.226 

1.280 

1,334 

1.388 

1.442 

1.496 

1.550 

1.604 

1.658 

1,712 

1,766 

1.820 

1,874 

1,928 

1.962 

2,036 

2.090 

2.144 

2.198 

2,252 

2.306 

2.360 

2.414 

2,468 

2.522 

2,603 

2.711 

2,819 

2.927 

3.035 

3,143 

3.251 

3.359 

3.468 

3,576 

3,765 

4.035 

4,305 

4.575 

4.980 

5.520 

6,060 


S9 

28 

47 

65 

84 

103 

122 

140 

159 

178 

196 

215 

234 

253 

277 

309 

340 

371 

402 

433 

465 

496 

527 

558 

605 

667 

729 

792 

854 

917 

979 

1,041 

1.104 

1,166 

1.228 

1.291 

1.353 

1,415 

1.478 

1,540 

1302 

1.665 

1,727 

1.789 

1,852 

1.914 

1,976 

2,039 

2,101 

2.164 

2,226 

2,288 

2,351 

i413 

2.475 

2.538 

2,600 

2.662 

Z725 

z.m 

2.849 
2.912 
3.005 
3,130 
3.255 
3.379 
3,504 
3,629 
3,753 
3.878 
4,003 
4,128 
4,346 
4.658 
4.969 
5,281 
5.749 
6.372 
6,996 
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130,000..  140,000 

140,000..  150.000 

150,000..  160.000 

160,000..  170,000 

170,000..  180,000 

180,000..  190,000 

190,000  .  200,000 


1st 


1,699 
1,838 
1.977 
2.116 
2.256 
2.394 
2.533 


Taxable  year  during  lease 


2na 


3.713 
4,017 
4.321 
4,625 
4.929 
5.232 
5.536 


3rd 


5,505 
5.956 
6.406 
6.857 
7.307 
7,758 
8,208 


4th 


6,600 
7,140 
7,680 
8.221 
8,761 
9,301 
9,841 


5  and  later 


7,619 

8.243 

8.866 

9.490 

10,113 

10,737 

11.360 


(e)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (a): 

Example.  On  April  1, 1987,  A.  a  calendar 
year  taxpayer,  leases  and  places  in  service  a 
passenger  automobile  with  a  fair  market 
value  of  $31,500.  The  lease  is  to  be  for  a 


period  of  three  years.  During  taxable  years 
1987  and  1988,  A  uses  the  automobile 
exclusively  in  a  trade  or  business.  During 
1989  and  1990.  A's  business/investment  use  is 
45  percent.  The  appropriate  dollar  amounts 
from  the  table  in  paragraph  (a)(2)(iv)  of  this 
section  are  $260  for  1987  (first  taxable  year 
during  the  lease).  $568  for  1988  (second 


taxable  year  during  the  lease),  $842  for  1989 
(third  taxable  year  during  the  lease),  and  $842 
for  1990.  Since  1990  is  the  last  taxable  year 
during  the  lease,  the  dollar  amount  for  the 
preceding  year  (the  third  year)  is  used,  rather 
than  the  dollar  amount  for  the  fourth  year. 
For  taxable  years  1987  through  1990,  A's 
inclusion  amounts  are  determined  as  follows: 


Tax  year 

Dollar  arrtount 

Proration 

Business  use  (percent) 

lrx:lusion  amount 

1987 

$260 
568 
842 
842 

275/365 

366/366 

365/365 

90/365 

100 
WO 

45 

45 

$196 

568 

379 

93 

1988 

1989 

1990 

(b)  Inclusions  in  income  of  lessees  of 
/isted  property  (other  than  passenger 
automobiles)  leased  after  December  31. 
1986 — (1)  In  general,  if  listed  property 
other  than  a  passenger  automobile  is  not 
used  predominantly  in  a  qualified 
business  use  in  any  taxable  year  in 
which  such  property  is  leased,  the  lessee 
must  add  an  inclusion  amount  to  gross 
income  in  the  first  taxable  year  in  which 
such  property  is  not  so  predominantly 
used  (and  only  in  that  year).  This  year  is 
the  first  taxable  year  in  which  the 
business  use  percentage  (as  defined  in 


§  1.280F-6T(d)(l))  of  the  property  is  50 
percent  or  less.  This  inclusion  amount  is 
determined  under  this  paragraph  (b)  for 
property  for  which  the  taxpayer's  lease 
term  begins  after  December  31, 1986 
(and  under  §  1.280F-5T(f)  for  property 
for  which  the  taxpayer's  lease  term 
begins  before  January  1, 1987).  See  also 
§  1.260F-5T(g). 

(2)  Inclusion  amount.  The  inclusion 
amount  for  any  listed  property  (other 
than  a  passenger  automobile)  leased 
after  December  31, 1986.  is  the  sum  of 
the  amounts  determined  under 


subdivisions  (i)  and  (ii)  of  this 
subparagraph  (2). 

(i)  The  amount  determined  under  this 
subdivision  (i)  is  the  product  of  the 
following  amounts: 

(A)  The  fair  market  value  (as  defined 
in  §  1.280F-5T(h)(2))  of  the  property, 

(B)  The  business/investment  use  (as 
defined  in  §  1.280F-6T(d)(3)(i))  for  the 
first  taxable  year  in  which  the  business 
use  percentage  (as  defined  in  §  1.280F- 
6T(d)(l))  is  50  percent  or  less,  and 

(C)  The  applicable  percentage  from 
the  following  table: 


First  taxable  year  dunng  lease  in  which  business  use  percentage  is  50%  or  less 

Type  ol  property 

1 

2 

3 

4 

6 

6 

7 

8 

9 

10 

11 

12  and 
Later 

Property  with  a  recovery  period  of  loss  than  7  years  under 
the  alternative  depreciation  system  (such  as  computers, 
trucks  and  auplanes) 

2.1 
39 
6.6 

-7.2 
-3.8 
-1.6 

-19  8 
-17.7 
-16.9 

-20.1 
-25  1 
-25.6 

-12.4 

-27.8 

29  9 

-12.4 
-27.2 
-31  1 

-12.4 
-27.1 
-32.8 

-12.4 
-27  6 
-35.1 

-12.4 
-237 
-33.3 

-12.4 
-14.7 
-26.7 

-12.4 
-14.7 
-19.7 

124 

1^  7 

Property  with  a  7-  to   10-year  recovery  period  under  the 
alternative  depreciation  system  (such  as  recreation  proper- 
ty)  

Property  with  a  recovery  period  of  more  than  10  years  under 
the  alternative  depreciation  system  (such  as  certain  prop- 
erty with  no  class  life) 

-12.2 

(ii)  The  amount  determined  under  this 
subdivision  (ii)  is  the  product  of  the 
following  amounts: 

(A)  The  fair  market  value  of  the 
property, 


(B)  The  average  of  the  business/ 
investment  use  for  all  taxable  years  (in 
which  such  property  is  leased)  that 
precede  the  first  taxable  year  in  which 


the  business  use  percentage  is  50 
percent  or  less,  and 

(C)  The  applicable  percentage  from 
the  following  table: 
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First  taxable  year  during  lease  in  wttich  business  use  percentage  is  50%  or  less 

Type  of  property 

1 

2 

3 

4 

5 

6 

7             8            9 

10           11 

and 
Later 

Property  with  a  tw»wery  parted  of  less  ttwn  7  years  utKter  the 
afRemative  depreciation  •ystam  (Such  as  computers,  trucks 
and  airplana<4 

0.0 
0.0 

0.0 

10.0 
9.3 

10.1 

22.0 
23.8 

263 

212 
31.3 

35.4 

12.7 
33.8 

39.6 

12.7 
32.7 

40.2 

12.7 
316 

40.8 

127 
305 

41.4 

12.7 
25.0 

373 

12.7 
15.0 

29.2 

12.7 
15.0 

20S 

12.7 

fVoperty  with  a  7-   to   10-year  recovery  period  under  the 
aftemative  depreciation  system  (such  as  recreation  property).. 

the  alternative  depreciation  system  (such  as  certain  property 
with  no  dass  life) 

150 
12.5 

(3)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (by. 

Example.  On  February  1. 1967,  B,  a 
calender  year  taxpayer,  leases  and  places  in 
service  a  computer  with  a  fair  market  value 
of  $3,000.  Hie  lease  is  to  be  for  a  period  of 
two  years.  B's  qualified  business  use  of  the 
property,  which  is  the  only  business/ 
investment  use.  is  80  percent  in  taxable  year 
1987,  40  percent  in  taxable  year  1988.  and  35 
percent  in  taxable  year  1989.  B  must  add  an 
inclusion  amount  to  gross  income  for  taxable 
year  1988,  the  Hrst  taxable  year  in  which  B 
does  not  use  the  computer  predominantly  for 
business  [i.e.,  the  Hrst  taxable  year  in  which 
B's  business  use  percentage  is  50  percent  or 
less).  Since  1988  is  the  second  taxable  year 
during  the  lease,  and  since  the  computer  has 
a  S-year  recovery  period  under  the  General 
and  Alternative  Depreciation  Systems,  the 
applicable  percental  from  the  table  in 
subdivision  (i)  of  paragraph  {b)(2]  is  —7.2%, 
and  the  applicable  percentage  from  the  table 
in  subdivision  (ii)  is  10%.  B's  inclusion 
amount  is  $154,  which  is  the  sum  of  the 
amounts  detei  mined  under  subdivisions  (i) 
and  (ii)  of  subparagraph  (b)(2)  of  this 
paragraph.  The  amount  determined  under 
subdivision  (i)  is  -$86  ($3,000  X  40%  x 
(—7.2%)],  and  Ihe  amount  determined  under 
subdivision  (ii|  is  $240  ($3,000  X  80%  x  10%). 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  'Ti^asury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 

Lawrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 

Approved:  May  17, 1988. 
O.  Dona)ds»D  Chapoton, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-17819  Filed  8-5-88: 10:02  am] 
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DEPARTIIIENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  256 

Outer  Continental  Shelf  Minerals  and 
RIghts-of-Way  Management,  General 

AGENCY:  Minerals  Management  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  in  Part  256  by  adding  a 
section  authorizing  the  Department  of 
the  Interior  (DOI),  to  conduct 
supplemental  lease  sales  in  the  Outer 
Continental  Shelf  (DCS).  The  new 
section  also  limits  such  sales  to  certain 
categories  of  blocks.  This  action  enables 
DOI  to  respond  to  new  geological  data 
in  a  way  that  increases  the  benefits  of 
leasing. 

EFFECTIVE  DATE:  September  8. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  D.  Rhodes,  Chief,  Branch  of 
Rules,  Orders,  and  Standards,  Offshore 
Rules  and  Operations  Division,  Minerals 
Management  Service,  12203  Sunrise 
Valley  Drive,  Mail  Stop  646,  Reston, 
Virginia  22091.  Telephone  (703)  648- 
7816.  (FTS)  959-7816. 
SUPPLEMENTARY  INFORMA-nON:  This  rule 
authorizes  DOI  to  conduct  supplemental 
sales  and  stipulates  that  such  sales, 
except  as  provided  for  in  the  rules,  be 
conducted  generally  in  accordance  with 
the  provisions  of  Part  256  for  regular 
lease  sales.  The  rule  also  limits  the 
types  of  blocks  which  may  be  offered  in 
supplemental  sales  to  blocks  for  which 
bids  were  previously  forfeited  or 
rejected,  and  blocks  which  have  been 
identified  as  development  blocks 
(including  blocks  susceptible  to 
drainage).  The  Minerals  Management 
Service  (MMS]  of  IKDI  proposed  this 
amendment  in  order  to  be  able  to  offer 
certain  blocks  for  lease  sooner  than 
would  occur  under  the  schedule  for 
regular  lease  sales  in  the  5-year  leasing 
plan.  Supplemental  sales  will  provide 
the  flexibility  to  take  into  account  new 
geological  and  geophysical  data  on  a 


timely  basis  to  avoid  loss  of  net 
economic  benefits  due  to  delay  in 
development  and  production.  Lease 
sales  are  conducted  annually  in  the 
Central  and  Western  Gulf  of  Mexico 
Plaiming  Areas.  Therefore,  supplemental 
sales  in  those  areas  are  precluded  by 
this  rule. 

The  MMS  received  comments  from 
nine  respondents  concerning  the 
propsed  rule  published  in  the  Federal 
Register  on  March  26, 1987  (52  FR  9672). 
Six  respondents  specifically  supported 
the  concept  of  supplemental  sales,  two 
opposed  it,  and  one  did  not  take  a 
position.  Two  of  the  six  supporting 
comments  expressed  concern  about  the 
potential  for  compromise  of  confidential 
or  proprietary  information  inherent  in 
the  designation  of  certain  blocks  as 
development  blocks.  This  same  concern 
was  the  basis  for  one  of  the  comments 
opposing  the  proposed  rule.  The 
opposing  commenter's  position  is  that 
the  labeling  of  blocks  as  development 
blocks  would,  in  itself,  reveal  that  there 
are  data  and  information  to  indicate  that 
such  blocks  are  located  on  the  same 
geologic  structure  as  a  lease  which  has  a 
well  indicating  hydrocarbons.  According 
to  this  commenter,  the  disclosure  of  this 
assessment  could  be  extremely 
detrimental  from  a  competitive 
standpoint.  Several  comments,  while  not 
opposing  supplemental  sales,  expressed 
the  same  concern  about  disclosure  of 
confidential  information  and  urged  the 
utmost  caution.  The  MMS  addressed 
this  point  in  the  preamble  to  the 
proposed  rule.  It  was  noted  that  some 
blocks  may  be  classified  as 
development  blocks  on  the  basis  of 
information  that  is  exempt  from 
disclosure  imder  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  and 
section  26  of  the  OCS  Lands  Act 
(OCSLA),  43  U.S.C.  1352,  but  the 
publication  of  block  classifications  does 
not  reveal  the  underlying  data  and 
information  which  may  not  be  disclosed. 
The  authorization  in  the  supplemental 
sales  rule  to  publish  the  block 
classifications  does  not  extend  to  the 
publication  of  any  underlying 
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proprietary  data  or  information.  The 
identification  of  blocks  as  development 
blocks  (including  blocks  susceptible  to 
drainage)  indicates  only  that  such 
blocks  may  be  part  of  a  common 
geologic  structure  with  other  blocks 
which  have  a  well  with  indicated 
hydrocarbons. 

Another  comment  suggested  that 
opportunity  be  provided  to  add  blocks 
to  the  Call  area  based  on  nominations 
and  suggestions  from  industry.  The 
reason  given  for  the  suggestion  was  a 
concern  that  a  block  considered  to  be 
critical  might  be  omitted  by  MMS.  The 
opportunity  for  industry  to  suggest  and 
nominate  additional  blocks  for  inclusion 
in  a  supplemental  sale  was  provided  for 
in  the  proposed  rule.  In  §  256.12(b),  the 
rule  provides  that  supplemental  sales 
are  to  be  conducted  in  accordance  with 
the  provisions  of  Part  256  unless 
exceptions  to  these  provisions  are 
specified.  Part  256  includes  in  §  256.23(a) 
a  provision  for  MMS  to  "receive  and 
consider  indications  of  interest  in  areas 
for  mineral  leasing." 

There  were  also  suggestions  to  change 
the  definition  of  "development  block." 
One  suggestion  would  add  language  so 
that  a  development  block  could  be 
located  not  only  on  the  same  geologic 
structure  as  an  existing  well,  as  called 
for  in  the  rule,  but  also  on  a  "separate 
structure  which  may  be  contiguous  to  or 
cornering  an  existing  lease  having  a  well 
on  it."  The  definition  stated  in  the 
proposed  rule  is  the  same  one  used  by 
MMS  in  other  activities,  notably 
classification  of  tracts  for  postsale 
evaluation.  The  MMS  believes  it  is  more 
practical  and  desirable  to  use  the  same 
definition  for  development  blocks  for 
both  purposes,  and  the  definition 
proposed  in  the  comment  was  not 
specific  enough  for  use  in  classifying 
tracts  for  postsale  evaluation  or  for 
supplemental  sales.  Therefore,  the  final 
rule  incorporates  the  definition  as  it 
appeared  in  the  proposed  rule. 

Additional  comments  offered  two 
changes  to  the  definition  of  development 
blocks  relating  to  environmental 
assessment  concerns.  The  first  was  that 
the  definition  include  a  statement 
specifying  that  any  block  qualifj'ing  for 
a  supplemental  sale  will  have  been 
included  in  a  full  Environmental  Impact 
Statement  analysis  which  was  prepared 
for  the  previous  regular  lease  sale  in 
that  particular  planning  area.  The 
second  suggestion  was  that  blocks 
considered  for  a  supplemental  sale 
"should  specifically  exclude  tracts  from 
the  last  regular  lease  sale  that  were 
deleted  pursuant  to  section  19 
consultations*  *  *."  This  refers  to 
section  19  of  the  OCSLA  (43  U.S.C.  1345) 


pertaining  to  consultations  about 
proposed  lease  sales  with  affected 
States.  The  definition  of  development 
blocks  in  the  proposed  rule  refers  to 
geologic  characteristics  which  are  the 
essential  element  in  determining 
whether  or  not  a  block  can  be  classified 
as  a  development  block.  The  inclusion 
of  other  conditions  unrelated  to  the 
nature  of  a  block's  geologic  features 
would  be  confusing.  The  National 
Environmental  Policy  Act  (NEPA) 
review  provisions,  which  the  suggestion 
would  inject  into  the  definition,  are 
independent  requirements,  and 
compliance  with  them  would  not  be 
enhanced  by  their  inclusion  here. 
Similarly,  exclusion  of  blocks  on  the 
basis  of  deletion  from  a  prior  sale 
pursuant  to  a  section  19  consultation 
would  not  improve  the  proposed  rule.  It 
is  not  deemed  to  be  desirable  to  exclude 
a  block  on  the  basis  of  a  previous 
finding  which  may  not  be  a  present 
factor.  This  would  be  an  unnecessarily 
restrictive  feature.  The  NEPA 
requirements  will  be  fully  complied  with 
in  each  supplemental  sale.  All  blocks 
will  go  through  an  NEPA  review  and  are 
subject  to  the  full  section  19 
consultations  process. 

One  comment  focused  on  the  need  to 
apply  to  supplemental  sales  air  quality 
rules  which  may  be  developed  in  a 
currently  ongoing  negotiated  rulemaking 
on  this  subject.  The  commenter 
suggested  further  that  if  such  regulations 
are  not  developed,  the  air-quality 
Stipulations  of  Lease  Sale  73  be 
incorporated  into  any  supplemental  sale. 
The  issue  of  air  quality  is  one  which 
MMS  has  addressed  on  a  sale-by-saie 
basis  in  Lease  Sales  73  and  80.  This 
approach  is  expected  to  be  continued  for 
areas  adjacent  to  California  until  such 
time  as  revised  air-quality  rules  may  be 
in  place.  In  any  event,  air-quality 
regulations  would  not  be  located  in  the 
supplemental  sales  rule  but  would  be 
contained  in  the  regulations  governing 
postlease  operations  and  would  be 
applicable  to  all  lease  sales,  whether 
regularly  scheduled  or  supplemental. 

One  respondent  expressed  the  opinion 
that,  in  general,  the  text  of  the  proposed 
rule  was  not  staled  clearly  enough  and 
did  not  include  specific  procedures  that 
were  discussed  in  the  preamble  to  the 
rule.  These  general  remarks  were 
amplified  by  suggestions  for  the  addition 
of  several  specific  requirements 
pertaining  to  details  of  the  leasing 
procedures.  One  suggestion  relating  to 
conducting  the  Call  was  that  the  rule  be 
revised  to  specify  a  minimum  45-day 
comment  period.  Other  suggestions  were 
that  the  rule  state  that  DOI's  evaluation 
of  the  comments  submitted  in  response 


to  the  Call  will  be  announced  at  the  time 
the  environmental  assessment  is  issued, 
and  that  the  Call  area  establishes  the 
maximum  size  of  the  sale.  Another 
respondent  also  expressed  concern  that 
without  a  ceiling  on  the  number  of  tracts 
authorized  to  be  offered,  supplemental 
sales  could  easily  evolve  into  large-scale 
annual  lease  sales.  A  ceiling  of  five 
tracts  was  proposed. 

In  developing  this  rule.  MMS  designed 
its  provisions  to  accomplish  the 
fundamental  purpose  of  establishing  a 
regulatory  basis  for  conducting 
supplemental  sales.  The  other  objective 
of  the  rule's  design  is  to  assure  that  the 
special  purpose  of  supplemental  sales  is 
maintained  by  limiting  the  types  of 
blocks  eligible  to  be  offered.  The 
procedures  to  be  followed  in  conducting 
supplemental  sales  were  not  spelled  out 
in  the  proposed  rule  but  rather  were 
established  by  reference  to  the  existing 
regulations  of  Part  256  which  already 
contain  provisions  for  lease  sale 
procedures.  These  existing  procedures 
are  applicable  to  supplemental  sales 
except  where  specifically  excluded  or 
expanded. 

With  respect  to  the  45-day  comment 
period,  this  period  of  time  is  customarily 
provided  by  MMS  in  regular  lease  sales 
although  it  is  not  specified  in  the 
existing  regulations.  In  accordance  with 
the  provision  in  the  proposed  rule  that 
the  procedures  for  supplemental  sales 
be  the  same  as  those  for  regular  lease 
sales,  MMS  expects  to  continue  this 
practice  for  supplemental  sales.  As  with 
regular  lease  sales,  it  is  preferable  to 
address  this  matter  outside  of  a 
regulatory  requirement  in  the  event  that 
unexpected  or  exceptional 
circumstances  in  a  future  lease  sale 
might  require  a  greater  or  lesser  time  for 
comment.  The  MMS's  intention  to 
announce  the  results  of  its  evaluation  of 
comments  at  the  time  the  environmental 
assessment  is  issued  is  a  matter  of 
policy  as  outlined  in  the  preamble  to  the 
proposed  rule.  Inclusion  of  a  regulatory 
provisions  to  require  these  procedures  is 
unnecessary  and  would  inhibit  MMS's 
ability  to  respond  if  a  unique  situation 
arose  which  might  call  for  an  alternative 
approach.  With  respect  to  the  concern 
that  supplemental  sales  may  evolve  into 
large-scale  annual  lease  sales,  we 
believe  this  is  highly  unlikely,  if  not 
impossible,  given  the  definitional 
limitations  on  eligible  blocks. 

Other  comments  concerned 
limitations  on  the  inclusion  of  forfeited 
or  rejected  blocks.  One  comment  stated 
that  the  language  is  ambiguous  in 
§  256.26(a)  of  the  proposed  rule 
pertaining  to  determination  of  the  prior 
time  period  which  may  be  covered  in  a 
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Call  for  forfeited  or  rejected  blocks 
when  the  Call  follows  a  period  during 
which  an  annual  supplemental  sale  has 
not  been  held.  The  commenter  also 
proposed  a  2-year  limit  on  consideration 
of  rejected  or  forfeited  blocks  because 
this  would  be  "in  keeping  with  the 
triennal  pace  of  lease  sales  provided  for 
in  the  new  5-year  program." 

The  statement  in  the  rule  estabhshing 
the  period  which  may  be  covered  by  a 
Call  when  an  annual  sale(s)  has  not 
been  held  is  required  so  that  under  these 
circumstances  the  Call  may  include  a 
longer  time  period  than  the  rule 
prescribes  when  sales  are  held  annually. 
The  MMS  has  reviewed  this  provision  in 
light  of  the  comment  and  also 
reconsidered  the  limitation  of  the 
"preceding  fiscal  year"  requirement.  It 
was  not  clear  in  the  proposed  rule  that 
the  exception  to  reach  back  beyond  the 
immediately  preceding  year  was  to  be 
effective  only  after  the  initial 
supplemental  sale  has  been  held.  A 
phrase  to  clarify  this  has  been  added, 
and  the  language  has  been  changed  to 
state  more  precisely  the  meaning  of  this 
provision.  In  addition,  in  reconsidering 
the  limitations  on  the  period  of  time 
during  which  forfeited  or  rejected  bid 
blocks  should  be  eligible  for 
supplemental  sales,  we  have  determined 
that  the  language  of  the  proposed  rule  is 
unnecessarily  restrictive  in  that  it 
precludes  offering  blocks  for  which  bids 
may  have  been  forfeited  or  rejected  in 
the  same  year  as  a  supplemental  sale.  In 
view  of  the  purpose  of  this  rule  to 
provide  a  means  of  making  available  on 
a  timely  basis  a  small  niunber  of  tracts 
in  unique  situations,  we  have  added 
language  in  the  final  rule  to  allow  the 
offering  of  blocks  rejected  or  forfeited  in 
the  year  of  a  sale.  For  the  same  reason, 
we  have  also  determined  that  use  of 
calendar  rather  than  fiscal  years  to 
establish  eligibility  of  forfeited  and 
rejected  blocks  for  inclusion  in 
supplemental  sales  is  more  appropriate. 
This  change  has  also  been  made  in  the 
final  rule. 

We  have  not  adopted  the  proposed  2- 
year  limit  on  reoffering  forfeited  or 
rejected  blocks.  This  comment  appears 
to  be  based  on  an  expectation  that  after 
2  years,  forfeited  or  rejected  bids  might 
be  reoffered  in  a  regularly  scheduled 
sale.  Even  if  this  were  to  occur,  MMS 
sees  nothing  to  be  gained  by  removing 
the  possibility,  after  2  years,  of 
reoffering  such  blocks  in  a  future 
supplemental  sale.  In  addition,  forfeited 
or  rejected  bid  blocks  would  be  eligible 
for  reoffering  in  a  later  supplemental 
sale  only  if  supplemental  sales  were  not 
held  annually  for  the  two  consecutive 
years  in  which  blocks  pre  eligible.  The 


suggested  limitation  is  unnecessary 
since  the  concept,  purpose,  and  scope  of 
supplemental  sales  is  completely 
different  from  regularly  scheduled  sales. 
Supplemental  sales  are  to  be  very 
limited  and  structured  so  as  to 
accommodate  a  more  timely  and 
selective  response  to  current 
developments. 

The  DOI  has  determined  that  this  rule 
will  have  a  positive  effect  on  the 
economy  and  is  not  a  major  rule  under 
Executive  Order  12291;  therefore,  a 
regulatory  impact  analysis  is  not 
required. 

The  DOI  has  also  determined  that  this 
rule  will  not  have  a  significant  economic 
effect  on  small  entities  since  offshore 
activities  are  complex  undertakings 
generally  engaged  in  by  enterprises  that 
are  not  considered  small  entities. 

The  DOI  has  also  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment,  and  therefore 
an  environmental  impact  statement  is 
not  required. 

This  rule  does  not  contain  any 
information  collection  which  requires 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Author  This  document  was  prepared 
by  Mary  McDonald,  Offshore  Rules  and 
Operations  Division,  Minerals 
Management  Service. 

List  of  Subjects  in  30  CFR  Part  256 

Administrative  practice  and 
procedure.  Continental  shelf, 
Government  contracts.  Oil  and  gas 
exploration,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements,  Surety  bonds. 

Date:  July  10, 1988. 
Wm.  D.  Bettenberg, 

Director,  Minerals  Management  Service. 

For  the  reasons  set  forth  in  the 
preamble,  30  CFR  Part  256  is  to  be 
amended  as  follows: 

PART  256— {AMENDED] 

1.  The  authority  citation  for  Part  256 
continues  to  read  as  follows: 

Authority:  Secretarial  Order  3071, 
Amendment  No.  1,  May  10, 1982,  and  the  OCS 
Lands  Act,  43  U.S.C  1331  et  seq.,  as 
amended,  92  Stat.  629. 

2.  In  Subpart  A.  §  256.12  is  added  to 
read  as  follows: 

§  256.12    Suppteflwntal  sale*. 

(a)  The  Secretary  may  conduct  a 
supplemental  sale  in  accordance  with 
the  provisions  of  this  section. 

(b)  Supplemental  sales  shall  be 
governed  by  the  regulations  in  this  part, 
except  S  256.22. 


(c)  Supplemental  sales  shall  be  limited 
to  blocks  falling  into  one  or  more  of  the 
following  categories: 

(1)  Blocks  for  which  bids  were 
rejected  during  the  calendar  year 
preceding  the  year  of  the  supplemental 
sale  in  which  they  are  reoffered  or 
blocks  for  which  bids  were  rejected  in 
the  same  calendar  year  as  the 
supplemental  sale  in  which  they  are 
reoffered.  except  that  for  the  initial 
supplemental  sale  only  blocks  for  which 
bids  were  rejected  after  October  1. 1987, 
may  be  reoffered.  If,  after  the  initial 
supplemental  sale,  a  supplemental  sale 
is  not  held  annually  for  any  reason,  the 
relevant  period  for  determining  blocks 
eligible  for  a  subsequent  supplemental 
sale  may  be  extended  to  include 
rejected  bid  blocks  which  were  eligible 
for  the  supplemental  sale  not  held. 

(2)  Blocks  for  which  the  high  bid  was 
forfeited  during  the  calendar  year 
preceding  the  year  of  the  supplemental 
sale  in  which  they  are  reoffered  or 
blocks  for  which  high  bids  were 
forfeited  in  the  same  calendar  year  as 
the  supplemental  sale  in  which  they  are 
reoffered,  except  that  for  the  initial 
supplemental  sale  only  blocks  for  which 
high  bids  were  forfeited  after  October  1, 
1987,  may  be  reoffered.  If,  after  the 
initial  supplemental  sale,  a 
supplemental  sale  is  not  held  annually 
for  any  reason,  the  relevant  period  for 
determining  blocks  eligible  for  a 
subsequent  sale  may  be  extended  to 
include  forfeited  bid  blocks  which  were 
eligible  for  the  supplemental  sale  not 
held. 

(3)  Development  blocks.  Development 
blocks  (including  blocks  susceptible  to 
drainage]  are  blocks  which  are  located 
on  the  same  general  geologic  structure 
as  an  existing  lease  having  a  well  with 
indicated  hydrocarbons;  the  reservoir 
may  or  may  not  be  interpreted  to  extend 
on  to  the  block. 

(d]  Supplemental  sales  shall  not 
include  blocks  in  the  Central  or  Western 
Gulf  of  Mexico  Planning  Areas. 

(e)  The  Director  may  disclose  the 
classification  of  blocks  in  supplemental 
sales  as  development  blocks. 

3.  Section  256.26  is  amended  by 
adding  a  sentence  at  the  end  of 
§  256.26(a)  to  read  as  follows: 

§256.26    GwMfaL 

(a]  *  *  *  For  supplemental  sales 
provided  for  by  S  256.12  of  this  part,  the 
Director's  recommendation  shall  be 
replaced  by  a  statement  describing  the 
results  of  the  Director's  consideration  of 
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the  factors  specified  above  in  this 
section. 


•         *         ♦         • 
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UBRARY  OF  CONGRESS 
Copyright  Office 
37  CFR  Part  202 

(Docket  No.  RM66-1B] 

Copyright  Registration  for  Colorized 
Versions  of  Black  and  White  IMotion 
Pictures;  Final  Rule 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Final  regulation. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  adopting  a  final 
rule  with  respect  to  the  deposit  of  a 
black  and  white  print  of  a  motion 
picture  along  with  a  copy  of  the 
computer  colorized  version  in  order  to 
register  a  claim  to  copyright  in  the 
colorized  version.  This  is  intended  to 
improve  the  ability  of  the  Copyright 
Office  to  process  applications  to  register 
claims  to  copyright 
EFFECTIVE  DATE:  August  9. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Dorothy  Schrader,  General  Counsel. 
Copyright  Office.  Library  of  Congress. 
Washington.  DC  20559.  Telephone  (202) 
287-8380. 

StJPPLEMENTARY  INFORMATION:  On  ]une 
22. 1987.  the  Copyright  Office  announced 
its  decision  to  register  certain  colorized 
versions  of  black  and  white  motion 
pictures  (52  FR  23443).  Two  days  later, 
the  Office  published  a  proposed  rule 
that  would  require  the  deposit  of  a  black 
and  white  print  along  with  a  copy  of  the 
computer-colorized  version  in  order  to 
register  a  claim  to  copyright  in  the 
selection  of  colors.  (52  FR  23691). 
Interested  persons  were  asked  to 
comment  on  the  proposed  rule. 

Six  comment  letters  were  submitted. 
Two  of  these  objected  to  the  decision  to 
register  claims  to  copyright  in  the 
colorized  version.  For  the  reasons  given 
in  the  June  22. 1987  registration  decision, 
the  Office  maintains  the  view  that 
certain  colorized  films  can  satisfy  the 
original  work  of  authorship  standards  of 
the  copyright  law. 

Of  the  other  four  comments,  one 
represents  the  attorney's  own  views; 
two  represent  groups  who  are  making 
colorized  versions;  and  the  fourth  is 
characterized  as  a  summary  of 
responses  to  the  proposed  rule  made  by 
thirteen  members  of  the  Copyright 


Office  Affairs  Committee  of  the  Patent. 
Trademari(  and  Copyright  Section  of  the 
American  Bar  Association  ("ABA").' 
These  comments  specifically  address 
the  proposed  deposit  regulation  by 
questioning  in  one  way  or  another  the 
Copyright  Office's  authority  to  make 
such  a  rule,  the  wisdom  of  requiring  the 
comparison  of  the  two  versions  in  the 
examination  process,  or  the  necessity  of 
requiring  a  black  end  white  print  as  a 
deposit  instead  of  a  black  and  white 
videtape.  They  also  raise  other  issues 
related  to  this  rulemaking. 

1.  The  Authority  Issue 

One  attorney  questions  whether  the 
Copyright  Office,  a  legislative  branch 
agency,  should  exercise  what  he 
characterizes  as  even  broader 
administrative  and  executive  functions. 
He  contends  that  the  proposed  rule  on 
deposit  violates  both  the  tetter  and  the 
spirit  of  the  copyright  statute.  Eleven  of 
the  thirteen  ABA  committee  members 
who  responded  felt  that  the  Office  lacks 
the  statutory  authority  to  establish  the 
proposed  deposit  requirement.  On  the 
other  side,  two  ABA  members  including 
a  law  professor  felt  the  Copyright  Office 
had  sufficient  authority  to  do  so.  The 
comments  submitted  on  the  behalf  of 
colorizes  indicate  a  willingness  to 
deposit  a  black  and  white  copy  of  the 
motion  picture  for  the  tienefit  of  the 
public  without  conceding  the  Office's 
authority  to  require  one,  provided  the 
requirements  are  reasonable. 

The  Copyright  Office  finds  that 
authority  for  requiring  a  black  and  white 
copy  in  addition  to  the  colorized  copy 
exists  under  both  the  general  rulemaking 
authority  of  17  U.S.C.  702  and  the 
specific  authority  given  to  the  Register 
of  Copyrights  to  specify  by  regulation, 
the  "nature  of  the  copies  or 
phonorecords  to  be  deposited  in  the 
various  classes  specified."  17  U.S.C 
408(c)(1).  In  National  Conference  of  Bar 
Examiners  v.  Multistate  Legal  Studies, 
Inc..  692  F.2d  478  (7th  Cir.  1982).  the 
Seventh  Circuit  found  that  the  Copyright 
Act  "vest[s]  broad  authority  in  the 
Register  of  Copyrights  to  fashion  a 
workable  system  of  registration  and 
deposit  of  copjrrighted  works."  692  F.2d 
at  484.  It  is  clear  that  the  deposit 
requirements  serve  many  purposes: 
examination  of  claims;  evidence  of  the 


'  The  Chaimmn  of  this  CommiMee  mailed  a  cover 
letter  lununing  up  his  views  and  past  discussion  to 
each  member  with  a  space  provided  for  each 
member  lo  check  a  box  denoting  wehlher  he  or  she 
agreed  with  the  proposed  rule  or  believed  the 
Committee  should  oppose  the  rule.  A  space  was 
also  provided  for  each  member  to  comment  on  the 
rule.  It  is  not  clear  from  the  comment  submitted  to 
the  Copyright  Office,  primarily  a  distillation  of  the 
views  set  out  in  the  Chairman's  cover  letter,  how 
many  members  made  individual  comments. 


identity,  content  and  scope  of  the 
registered  work  for  litigation  and 
commercial  transaction  purposes;  and 
enrichment  of  the  collections  of  the 
Library  of  Congress  for  contemporary 
users  (both  the  general  public  and  the 
Congress)  and  for  posterity.  The 
Register  of  Copyrights  is  vested  with 
broad  authority  to  establish  reasonable 
deposit  requirements  that  take  account 
of  the  varied,  and  sometimes  confiicting, 
purposes  of  the  registration-deposit 
system. 

When  the  Copyright  Office  announced 
its  decision  to  register  certain  colorized 
versions  of  black  and  white  prints,  it 
specified  a  set  of  criteria  it  would  use  to 
determine  whether  the  color  added  to  a 
black  and  white  motion  picture  is  a 
modification  of  a  preexisting  work 
"which,  as  a  whole,  represent(s)  an 
original  woric  of  authorship."  17  U.S.C. 
101.  One  of  these  criteria  is  that  the 
color  added  be  more  than  a  trivial 
variation.  Another  confirms  the  existing 
regulatory  prohibition  on  copyright 
registration  based  on  mere  variations  of 
color. 

After  examination  of  all  of  the 
comments  submitted  in  response  to  the 
original  Notice  of  Inquiry  and  to  the 
proposed  regulation,  the  Copyright 
Office  concludes  that  the  deposit  of  a 
black  and  white  film  version  will 
facilitate  the  examination  necessary  to 
determine  that  the  colorized  version  for 
which  registration  is  sought  is  more  than 
a  trivial  variation.  Color  conversion  of 
films  by  computer  cleariy  represents  a 
new  way  of  creating  derivative  works. 
The  Office  has  stated  that  it  will  monitor 
technological  developments  to  assess 
further  the  quantity  of  human  authorship 
and  the  degree  of  control  the 
"technician-author"  exercises  in  relation 
to  the  computer.  The  Office  could  have 
adopted  other  requirements  to  gain 
information  that  would  assist  in  the 
examination  of  claims,  such  as 
affidavits  or  other  paper  documentation. 
The  deposit  requirement  selected  by  the 
Office  has  the  advantage  both  of 
facilitating  examination  to  ascertain  the 
fact  of  original  authorship  in  the 
colorized  version  compared  to  the 
previous  versions  of  the  film,  and  of 
enriching  the  collections  of  the  Library 
of  Congress  for  the  benefit  of  the  public 
and  posterity. 

The  Office  has  considered  the 
expense  and  possible  inconvenience  to 
registrants  of  requiring  deposit  of  the 
black  and  white  copy.  The  Office  notes 
that  the  colorization  process  itself  is 
expensive.  The  average  cost  is  $180,000 
to  $200,000  per  film.  The  cost  of  a  print 
for  registration  is  modest  in  comparison, 
especially  when  one  also  considers  the 
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value  of  the  intellectual  property 
protected  by  the  registration. 

With  respect  to  convenience,  in  order 
to  make  the  colorized  version,  the 
colorizer  must  already  have  access  to 
the  black  and  white  version;  and,  as  a 
rule,  this  will  be  a  celluloid  print.  In 
those  cases  where  the  particular  copy 
does  not  satisfy  the  archival  standards 
of  the  Library,  special  relief  may  be 
requested,  based  on  a  proposal  to 
deposit  the  best  available,  near-archival 
quality  black  and  white  print. 

Precedent  exists  for  requiring 
supplementary  or  identifying  deposit 
materials  in  addition  to  the  copy  of  the 
work  for  which  registration  is  sought.  In 
the  case  of  motion  pictures,  the 
Copyright  Act  of  1909  required  the 
deposit  of  a  description  of  the  work  in 
addrtion  to  photographs  or  prints;  the 
regulations  issued  in  1978  require 
deposit  of  a  separate  description  of  the 
contents,  such  as  a  continuity  or 
pressbook,  in  addition  to  one  complete 
print.  When  the  Copyright  Office  first 
registered  claims  to  copyright  in 
computer  programs  in  1984,  the  Office 
required  deposit  of  two  machine- 
readable  copies,  a  complete  print-out  in 
human-readable  form,  and  any 
accompanying  manuals,  flow  charts,  or 
other  documentation.  Like  computer 
program  registration  in  1964,  registration 
of  computer-colorized  motion  pictures  in 
the  1980'3  presents  the  Office  with 
difficult,  new  copyright  examination 
issues.  The  deposit  requirement  adopted 
today  is  responsive  to  the  unique  nature 
of  the  computer-colorizing  process. 

2.  Comparison  of  Different  Versions 

Two  comments  question  the  wisdom 
of  allegedly  establishing  a  precedent  by 
comparing  the  original  work  and  the 
derivative  work  to  determine  the 
copyrightability  of  the  derivative  work. 

One  comment  asserts  that  if  such  a 
practice  is  limited  to  colorized  motion 
pictures,  it  is  discriminatory.  The 
commentator  maintains  that  although 
the  proposed  deposit  rule  is  not 
"expressly  forbidden,"  Copyright  Office 
practice  and  the  Compendium  of 
Copyright  Office  Practices  "make  it 
clear  that  the  examination  process  is  not 
intended  to  include  the  making  of 
comparisons."  He  quotes  a  pre-1978 
regulation  which  said  that  the  Office 
does  not  make  comparisons  "to 
determine  similarity  of  works."  He  also 
cites  a  current  Compendium  statement 
that  the  Office  does  not  "generally  make 
comparisons  of  copyright  deposits  to 
determine  whether  or  not  particular 
material  has  already  been  registered." 
Compendium  11  Copyright  Office 
Practices,  108.03.  (Emphasis  added). 


The  other  comment  that  addresses 
this  issue  reports  that  most  of  the  ABA 
members  who  oppose  the  proposed 
deposit  rule  feel  that  examination  of  the 
derivative  work  by  comparison  with  the 
original  would  establish  a  dangerous 
precedent.  Some  of  them  also  expressed 
the  fear  that  the  Copyright  Office  is 
moving  toward  a  patent  type 
examination.  To  the  contrary,  another 
ABA  respondent  asserted  that  he  had 
already  considered  all  of  these 
arguments,  and  still  felt  the  proposed 
deposit  requirement  to  be  a  good  one 
that  would  not  "place  the  Copyright 
Office  on  a  'slippery  slope'  toward 
becoming  anything  that  even  begins  to 
approximate  the  Patent  and  Trademark 
Office." 

The  Copyright  Office  has  considered 
these  arguments  especially  in  light  of  the 
grounds  asserted  for  registration  of 
claims  to  copyright  in  colorized  versions 
of  films.  The  Copyright  Act  specifies 
that  the  issuance  of  the  certificate 
follows  the  examination  and 
determination  that  "the  material 
deposited  constitutes  copyrightable 
subject  matter  *  *  *"  17  U.S.C.  410(a). 
Moreover,  "the  certificate  of  a 
registration  made  before  or  within  five 
years  after  first  publication  of  the  work 
shall  constitute  prima  facie  evidence  of 
the  validity  of  the  copyright  and  of  the 
facts  stated  in  the  certificate."  17  U.SC. 
410(c).  The  Compendium  specifies  in 
section  108.01  that  examination  is  made 
to  determine: 

(1)  Whether  or  not  the  work  for  which 
registration  is  sought  constitutes 
copyrightable  subject  matter  and 

(2)  Whether  or  not  legal  and  formal 
requirements  have  been  met  *  *  * 

The  arguments  based  on  the  pre-1978 
regulation  or  section  108.03  of  the 
Compendium  are  not  persuasive.  Like 
existing  37  CFR  201.2(a)(1),  the  pre-1978 
regulation  cited  by  one  commentator 
applies  to  "information  given  by  the 
Copyright  Office,"  in  response  to 
requests  from  a  member  of  the  public. 
Neither  regulation  applies  to 
examination  of  claims  to  copyright, 
which  is  governed  by  regulations  set 
forth  at  37  CFR  Part  202  and  by  the 
Compendium.  Section  108.03  would 
apply  to  a  situation  where  there  is  a 
possibility  that  more  than  one  colorized 
version  of  the  same  black  and  white  film 
may  exist.  In  that  case  the  Copyright 
Office  would  not  "generally"  make  a 
comparison  based  on  determining 
whether  a  prior  colorized  version  has 
already  been  registered,  although  it  may 
do  so  occasionally — hence  we  use  the 
qualifying  term  "generally." 

Thus,  even  if  section  108.03  were 
applicable,  it  merely  btates  a  general 


practice  that  admits  of  exception.  While 
the  practice  may  not  be  generally 
known,  in  fact,  the  Copyright  Office 
does  occasionally  compare  previously 
registered  works  in  examining  a  given 
claim.  We  have  done  so  for  several 
decades.  The  application  forms  have 
long  requested  disclosure  of  a  previous 
registration  (including  the  registration 
number)  where  registration  is  sought  for 
a  derivative  work.  The  comparison  is 
made  depending  on  a  number  of  factors, 
including  the  nature  of  the  work,  the 
nature  of  the  authorship  claimed  as  new 
matter,  the  availability  of  the  prior 
registered  copy,  whether  the  registration 
number  is  known,  whether  the  copy  of 
the  pending  work  discloses  information 
that  presents  a  registration  issue  (e.g. 
the  year  date  in  the  notice)  that  may  be 
resolved  by  review  of  the  previously 
registered  work,  and  so  forth.  In  the 
past,  comparisons  have  been  made 
especially  between  unpublished  music 
and  published  music  claims,  between  ad 
interim  books  and  the  American  edition, 
and  between  original  term  works  and 
renewal  applications  for  such  works. 

The  Copyright  Office  is  not 
embarking,  and  does  not  seek  to 
embark,  upon  a  patent  or  trademark-like 
examination.  The  regulations  we  are 
adopting  will  ensure  that  a  Copyright 
Office  examiner  will  have  the  necessary 
material  to  determine  whether  the 
colorized  version  is  more  than  a  trivial 
variation  of  the  original  film  from  which 
it  is  derived.  The  Office  will  examine 
each  colorized  version  on  its  own  merits 
in  relation  to  the  material  each  added  to 
the  original  black  and  white  film. 

3.  The  Necessity  of  Requiring  a  Black 
and  White  Print 

Three  comments  are  directed  to  the 
burden  imposed  on  the  registrant  of  a 
colorized  version  by  requiring  a  deposit 
of  a  black  and  white  print.  One 
comment  argues  that  if  this  deposit 
requirement  is  retained,  it  must  be 
recognized  as  "ancillary"  and  cannot 
impose  any  "meaningful  burden"  on  the 
copyright  owner.  Another  urges  that  the 
proposed  deposit  rule  "imposes  a 
burdensome  and  expensive" 
requirement  on  one  type  of  derivative 
work.  The  third  comment  asserts  that 
real  practical  impediments  exist: 

1.  No  single  print  of  the  underlying 
work  may  exist. 

2.  The  registrant  may  not  own  the 
black  and  white  print. 

3.  It  would  be  "extremely  difficult,  and 
prohibitively  expensive,  to  produce  a 
'complete  print'  of  the  version  upon 
which  the  colorized  version  was  based." 

Two  of  these  comments  assert  that  the 
person  making  the  deposit  should  be 
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given  the  option  of  depositing  either  a 
videotape  or  a  print  of  the  black  and 
white  version.  One  of  them  suggests  that 
the  regulations  could  require  deposit  of 
"one  viewable  copy  of  the  black  and 
white  motion  picture  upon  which  the 
color-converted  version  is  based."  The 
other  insists  that  a  balance  is  needed  to 
accommodate  the  needs  of  the 
Copyright  Office  and  the  Library  of 
Congress  without  burdening  the 
copyright  owner. 

On  the  other  side,  a  film  group 
opposed  to  registration  of  colorized  fdm 
urges  that  only  black  and  white  print  is 
acceptable.  This  group  observes  that  the 
black  and  white  videotape  used  to 
produce  colorized  versions  "is 
intentionally  printed  with  low  contrast 
to  facilitate  colorization"  and  says  that 
the  proposed  rule  does  not  recognize  the 
"crucial  differences  in  format"  between 
the  colorized  motion  picture,  which 
exists  only  on  videotape,  and  the 
original  black  and  white  film,  which 
exists  in  celluloid.  It  emphasizes  that  the 
black  and  white  videotape  is  unsuitable 
for  archival  purposes  and  questions 
whether  any  tape,  black  and  white  or 
color,  is  a  viable  form  of  deposit  for 
archival  purposes  since  it  has  a  short 
shelf  life  especially  when  compared  to 
celluloid  print. 

While  only  six  parties  responded  to 
the  proposed  new  regulation,  forty-three 
responded  to  the  original  inquiry 
concerning  registrability.  A  majority  of 
the  individuals  who  responded  to  the 
original  inquiry  characterized 
colorization  as  a  desecration  of  the 
original  black  and  white  film,  and  many 
of  them  expressed  the  fear  that  the 
original  black  and  white  film  would  be 
lost  to  posterity.  In  legislative  hearings, 
colorizers  assured  the  congressional 
copyright  subcommittees  that  colorizing 
not  only  enhances  the  quahty  of  the  old 
black  and  white  film,  but  also  ensures 
that  the  old  film  will  be  preserved  and 
will  always  be  available  in  its  original 
form.* 

In  the  original  comment  period, 
several  of  those  who  supported 
registration  of  the  colorized  version, 
also  saw  the  need  for  deposit  of  the 
black  and  white  print.  The  Copyright 
Office  preliminarily  concluded  that  such 
a  deposit  would  serve  two  purposes:  To 
enable  the  examiner  to  determine  better 
whether  the  colorized  version  satisfies 
the  applicable  standards  for  copyright 


registration,  and  to  enrich  the 
collections  of  the  Library  of  Congress 
since  in  many  cases  the  older  black  and 
white  films  were  never  registered  or 
otherwise  deposited  with  the  Library.' 

Both  in  this  administrative  proceeding 
and  in  congressional  hearings,  one  or 
more  proponents  of  colorization  stated 
that  they  obtained  the  best  quality  print 
of  the  original  black  and  white  film 
before  transferring  it  to  a  black  and 
white  videotape.  Representations  were 
made  that  restoring  the  black  and  white 
print  sometimes  meant  re-assembling 
the  film  by  putting  together  several 
flawed  prints,  restoring  lost  reels, 
putting  the  restored  work  on  35mm,  or 
transferring  35mm  nitrate  stock  to  safety 
stock.  In  the  words  of  a  representative 
of  Hal  Roach  Studios,  "That  cost  a  lot  of 
money.  We  would  not  be  doing  this  if 
we  did  not  feel  that  we  could  at  least  get 
our  money  back  through  colorizing  the 
film.  But  besides  that,  we  are  taking  a 
film  that  nobody  really  cared  about, 
preserving  it,  giving  it  lasting  value  and 
making  it  available  to  the  public  in  both 
black  and  white  and  color."  This 
spokesperson  went  on  to  say  that  Hal 
Roach  "has  a  tremendous  film  library."  * 

Hal  Roach  Studios  now  asserts  that  it 
would  be  extremely  difficult,  and 
prohibitively  expensive,  to  produce  a 
"complete  print  of  the  version  upon 
which  the  colorized  version  was 
based."* 

On  the  other  hand,  film  archivists 
assert  that  a  black  and  white  videotape 
will  not  serve  any  use  for  archival 
purposes.  Moreover  it  would  be  much 
more  expensive  for  the  Library  of 
Congress  to  take  a  black  and  white 
videotape  and  transfer  it  to  a  print  that 
would  be  viable  for  archival  purposes 
than  it  would  be  for  the  colorizer  to 
prepare  a  print  for  deposit.  Ultimately 
the  deposit  of  the  black  and  white 
videotape  would  satisfy  only  one  of  the 
purposes  the  Copyright  Office  foresaw 
in  proposing  the  new  rule — the 
examination  purpose.  Moreover,  such  a 
deposit  would  do  nothing  'o  assure  for 
posterity  that  the  black  and  white  prints 
will  be  preserved. 

On  balance,  the  Copyright  Office  has 
decided  to  adopt  the  proposed 


•  See  Hearing  on  Colorization  Before  the 
Subcommittee  on  Technology  and  L.aw  of  the 
Senate  Judiciary  Committee.  May  12, 1987. 
(statement  of  Roger  L  Mayer,  President.  Turner 
Entertainment  Ca)  (statement  of  Rob  Word,  Senior 
Vice  President.  Creative  Affairs,  Corporate  Officer. 
Hal  Roach  Studios.  Inc.)  (hereaffer  "igB?  Senate 
Hearing"). 


'  The  gaps  in  the  Ubrary's  collection  exist 
primarily  with  respect  to  1930's  and  1940'8  nims. 
Before  the  introduction  in  1942  of  the  special 
contractual  arrangement,  known  as  the  Motion 
Picture  Agreement,  many  films  were  not  registered; 
the  films  could  not  be  acquired  through  the  demand 
deposit  provisions  of  the  Copyright  Act  of  1909 
because  the  films  were  arguably  unpublished  under 
that  former  law.  Contrary  to  the  asserlion  of  one 
commentator,  the  Motion  Picture  Agreement  has 
been  a  vehicle  for  filling  gaps  in  the  collection  and 
is  not  the  cause  of  the  gaps. 

*  1987  Senate  Hearing.  Statement  of  Rob  Word. 

•  RM  ae-ta  Comment  6. 


amendment  modified  by  a  reference  to 
special  relief.  Upon  a  showing  in  a 
particular  case  that  the  registrant  does 
not  own  an  archival  quality  print  or  that 
it  would  be  prohibitively  expensive  to 
prepare  a  new  archival  quality  print 
where  none  is  otherwise  available,  the 
Copyright  Office  will  consider  deposit 
under  special  relief.  The  claimant  must 
in  such  cases  make  a  good  faith  effort  to 
deposit  the  best  available,  near-archival 
quality  print.  Special  relief  to  deposit  a 
black  and  white  videotape  will  be 
granted  only  where  a  celluloid  print  is 
demonstrably  unavailable.  Given  the 
previously  noted  representations  of  the 
colorizers  regarding  their  acquisition  or 
development  of  archival-like  quality 
black  and  white  prints,  we  would  expect 
that  ordinarily  special  relief  is 
unnecessary. 

4.  Related  Issues 

(a)  Availability  of  the  Motion  Picture 
Agreement.  One  comment  requests 
clarification  of  whether  a  form  of  the 
Motion  Picture  Agreement  will  be 
available  for  black  and  white  deposits. 
The  Motion  Picture  Agreement  does  not 
apply  to  these  deposits.  The  Agreement 
was  developed  to  encourage  timely 
registration  of  a  motion  picture  without 
requiring  the  registrant  to  keep  a  print 
out  of  circulation  at  the  very  time  that 
the  motion  picture  was  being  exhibited 
for  the  first  time.  Such  a  consideration 
does  not  exist  here  where  the  registrant 
is  planning  primarily  to  exhibit  the 
colorized  videotape  version. 

Moreover,  the  Library  intends  to 
select  all  black  and  white  prints 
received  under  this  regulation.  If  the 
Motion  Picture  Agreement  were 
available,  this  would  lead  to 
unnecessary  back  and  forth 
transportation  of  prints  between  the 
Library  and  the  depositor. 

The  Motion  Picture  Agreement  is 
currently  available  in  the  case  of  the 
colorized  videotape  version. 

(b)  Applicability  of  "best  edition". 
One  comment  requests  confirmation 
that  the  Best  Edition  Statement  cf  the 
Library  of  Congress  is  inapplicable.  The 
Library  would  prefer  deposit  of  the 
black  and  white  print  in  the  order  of 
preference  listed  in  the  Best  Edition 
Statement.  We  recognize,  however,  that 
older  works  may  not  be  available  in 
certain  gauges,  and  would  request  that 
the  registrants  make  a  good  faith  effort 
to  deposit  the  best  available  film  print, 
in  particular  a  print  that  is  clear, 
undamaged,  undeteriorated,  and  free  of 
splices.  We  understood  that  restoring  or 
cleaning  the  black  and  white  print 
before  colorization  involves  preparation 
of  an  excellent  quality  print.  If 
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preservation  of  the  black  and  white 
print  is  one  of  the  benefits  of 
colorization,  the  Library  would  expect 
that  a  "complete"  black  and  white  print 
will  be  deposited  to  achieve  that  beneHt 
for  posterity.  Special  relief  is  available, 
of  course,  if  the  requirement  cannot  be 
satisfied  in  a  particular  case,  for 
example,  where  a  black  and  white 
kinescope  copy  is  colorized. 
«        *        *        *        * 

With  respect  to  the  Regulatory 
Flexibility  Act,  the  Copyright  Office 
takes  the  position  that  this  Act  does  not 
apply  to  Copyright  Office  rulemaking. 
The  Copyri^t  Office  is  a  department  of 
the  Library  of  Congress  and  is  a  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyright 
Office  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  June  11, 1946.  as 
amended  (title  5  Chapter  5  of  the  U.S. 
Code.  Subchapter  II  and  Chapter  7).  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
Administrative  Procedure  Act.' 

List  of  Subjects  in  37  CFR  Part  202 

Claims,  Claims  to  copyright.  Copyright 
registration. 

Final  Regulation 

In  consideration  of  the  foregoing,  the 
Copyright  Office  is  amending  Part  202  of 
37  CFR.  Chapter  11. 

1.  The  authority  citation  for  Part  202 
continues  to  read  as  follows: 

Authority:  Copyright  Act.  Pub.  L  94-553. 90 
Stat.  2541  [17  U.S.C.  702). 

2.  Section  2Q2.20(c)(2)(ii)  is  amended 
by  adding  the  following  sentence  at  the 
end  thereof: 

§  202.20    DepoaK  of  copies  and 
phonorecords  for  copyright  registratioa 

***** 

(c)  *  *  * 

(2)  *  *  * 

(ii)  Motion  pictures.  *  *  *  In  the  case 
of  colorized  versions  of  motion  pictures 
made  from  pre-existing  black  and  white 
motion  pictures,  in  addition  to  the 
deposit  of  one  complete  copy  of  the 


*  The  Copyright  Office  was  not  tubiect  to  the 
Administrative  Procedure  Act  before  1976,  and  it  is 
now  subject  to  it  only  in  areas  specified  by  section 
701(d)  of  the  Copyright  Act  (i.e.,  "all  actions  taken 
by  the  Register  of  Copyrights  nnder  this  title  Ii?]," 
except  with  reaped  to  (he  maliing  ef  copies  of 
copyright  deposits).  |17  U.S.C  70e<o)l.  The 
Copyright  Act  does  not  make  the  Ol^ce  an 
"agency"  as  defined  in  the  Administrative 
Procedure  Act  For  ex^nplc  personnel  actions 
taken  by  the  Office  are  not  subject  to  APA-FOIA 
requirements. 


colorized  motion  picture  and  the 
separate  description  of  its  contents  as 
specified  above,  the  deposit  shall 
consist  of  one  complete  print  of  the 
black  and  white  version  of  the  motion 
picture  from  which  the  colorized  version 
was  prepared.  If  special  relief  from  this 
requirement  is  requested  and  granted, 
the  claimant  shall  make  a  good  faith 
effort  to  deposit  the  best  available,  near- 
archival  quality  black  and  white  print, 
as  a  condition  of  any  grant  of  special 

relief. 

*        •        •        *        • 

Dated:  July  29. 1988. 
Ralph  Oman, 

Register  of  Copyrights. 

Approved  by: 
James  H.  Billingtoo, 
The  Librarian  of  Congress. 
[FR  Doc  88-17869  Filed  8-8-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-342S-S] 

Approval  and  Proimitgation  of 
Implementation  Plana  Georgia: 
AmerKknenta  to  Open  Burning  Rulea; 
GA-010 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKMl:  Final  rule. 

summary:  Georgia  Rule  391-3-1.02. 
Section  (5),  entitled  "Open  Burning."  has 
been  amended  in  subsections  (b)  and 
(d).  Subsection  (b)  is  amended  to  allow 
"reduction  of  leaves  on  the  premises  on 
which  they  fall  by  the  person  in  control 
of  the  premises,  unless  prohibited  by 
local  ordinance  and/or  regulation"  in 
counties  whose  total  population,  as 
listed  in  the  most  recent  census,  exceeds 
65,000.  This  burning  is  to  be  done 
between  10:00  ajn.  and  6:00  p.m., 
whenever  feasible.  EPA  is  approving 
this  portion  of  the  regulation  because 
Georgia  has  provided  adequate 
demonstration  that  ambient  air  quality 
standards  will  not  be  jeopardized. 
Subsection  [d]  is  amended  to  limit 
smoke  opacity,  "except  for  a  reasonable 
period  to  get  a  fire  started,"  to  40 
percent  opacity  rather  than  #2  of  the 
Ringelmann  chart  from  any  source  of 
open  burning  referred  to  in  subsections 
(a)  and  (b)  of  this  rule.  Opacities  of  #2 
of  the  Ringelmann  chart  and  40  percent 
opacity  are  equivalent.  This  amendment 
is  necessary  to  update  measurement 
techniques.  Therefore,  EPA  approves  the 
change  in  subsection  (d). 


dates:  This  action  will  be  eftective 
October  11. 1988,  unless  notice  is 
received  within  30  days  of  publication 
that  adverse  or  critical  comments  will 
be  submitted. 

ADDBESSES:  Copies  of  the  State 
submittal  for  this  action  are  available 
for  public  inspection  during  normal 
business  hours  at: 

U.S.  Environmental  Protection  Agency, 
Region  IV.  Air  Programs  Branch.  345 
Courtland  Street  NE.,  Atlanta.  Georgia 
30365 
Georgia  Department  of  Natural 
Resources.  205  Butler  Street  SE..  Floyd 
Towers  East.  Atlanta.  Georgia  30334 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington.  DC  20460. 
FOn  FURTMEll  MFORMATION  CONTACT: 

Gregg  M.  Worley  of  EPA  Region  IV.  Air 
Programs  Branch  at  the  above  address 
or  at  FTS  257-2864  or  commercial  (404) 
347-2864. 

SUPPLEMENTARY  INFORMATION:  On  May 
22, 1985,  the  Georgia  Department  of 
Natural  Resources  submitted  to  the 
Environmental  Protection  Agency  (EPA) 
changes  to  the  Georgia  State 
Implementation  Plan  (SIP)  to  provide  for 
attainment  of  the  ozone  National 
Ambient  Air  Quality  Standard  in 
Atlanta  and  to  assure  visibility 
protection  for  Class  I  areas  throughout 
Georgia.  These  regtilatory  changes  were 
addressed  in  a  public  hearing  on  April 
19, 1985,  after  which  they  became  State- 
effective  on  May  27, 1985.  That 
submittal  also  included  amendments  to 
Georgia  rule  391-3-1-.02,  Section  (5) 
entitled  "Open  Burning"  which  are  being 
approved  today. 

Subsection  (b)  of  Georgia  Rule  391-3- 
1-.02,  Section  (5)  is  being  amended  to 
allow  "reduction  of  leaves  on  the 
premises  on  which  they  fall  by  the 
person  in  control  of  the  premises,  unless 
prohibited  by  local  ordinance  and/or 
regulation"  in  counties  whose  total 
population,  as  listed  in  the  most  recent 
census,  exceeds  65.000.  Prior  to  this 
amendment,  burning  of  this  sort  was  not 
allowed  in  counties  whose  total 
population  exceeded  65,000.  EPA's 
review  of  this  amendment  raised  several 
points:  (1)  The  total  amount  of 
particulate  matter  emitted  from  leaf 
burning  will  increase  if  more  leaves  will 
be  burned;  (2]  the  particulate  emitted 
per  county  may  likewise  increase  due  to 
the  greater  population  of  these  counties 
(arguably,  more  residents  mean  more 
leaves  raked  and  burned  than  in  less 
populous  counties);  (3)  the  increased 
leaf  burning  may  impact  other  areas;  (4) 
there  is  no  demonstration  that  monitors 
presently  showing  attainment  in 
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counties  without  open  burning  will 
continue  to  do  so  once  leaf  burning  is 
allowed.  It  stands  to  reason  that  the 
likelihood  of  a  threat  to  ambient 
8tand.3rds  and  public  health  and  welfare 
will  increase  as  a  result  of  this  rule 
change.  In  view  of  these  facts,  EPA 
informed  the  Georgia  Environmental 
Protection  Division  (EPD)  that  it  would 
be  necessary  for  EPD  to  submit  a 
demonstration  showing  that  the  revision 
would  not  jeopardize  the  attainment 
status  of  these  areas.  Since  the  open 
burning  of  leaves  is  of  a  seasonal 
nature,  it  was  determined  that  the  short- 
term  ambient  particulate  standard, 
rather  than  the  annual  standard  would 
be  the  critical  standard  in  any 
demonstration.  On  February  19, 1988, 
Georgia  EPD  submitted  a  modeling 
demonstration  using  the  ISCST  model  of 
UNAMAP  VI.  The  modeling  results 
clearly  showed  that  the  short-term 
NAAQS  for  particulate  matter  would  be 
protected.  In  light  of  EPA's  revision  of 
the  particulate  matter  standard  on  July 
1, 1987  (52  FR  24634),  a  modeling 
demonstration  was  done  to  show  that 
the  standards  were  protected  for  PMio 
(particulate  matter  with  a  nominal 
diameter  of  10  micrometers  or  less). 

Modeling  the  open  burning  of  a  pile  of 
leaves  using  the  conditions  and 
assumptions  agreed  upon  in  meetings 
between  EPA's  Regional  Office  and 
Georgia's  EPD  yields  a  total 
concentration  of  67.85  jig/m'  for  total 
suspended  particulate  (TSP)  and  56.88 
fi.g/m'  for  PMio.  These  concentrations 
are  well  within  the  24-hour  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  TSP  and  PM,o  of  150  ng/ 
m\ 

Subsection  (d)  of  Georgia  Rule  391-3- 
1-.02,  Section  (5)  is  being  amended  to 
limit  smoke  opacity,  "except  for  a 
reasonable  period  to  get  a  fire  started," 
to  40  percent  opacity  rather  than  #2  of 
the  Ringelmann  chart  from  any  source  of 
open  burning  referred  to  in  subsections 
(a)  and  (b)  of  Georgia  Rule  391-3-1.02 
Section  (5).  Opacities  of  #2  of  the 
Ringelmann  chart  and  40  percent 
opacity  are  equivalent.  This  amendment 
merely  updates  measurement 
techniques.  There  will  be  no 
environmental  impact  from  this 
amendment. 

For  further  information  on  this  action, 
the  reader  may  examine  a  Technical 
Support  Document  at  the  EPA  Regional 
OfHce  whose  address  is  listed  above. 

Final  Action 

EPA  is  approving  the  previously 
discussed  amendments  to  Georgia  rule 
391-3-1.02,  Section  (5),  subsections  (b) 
and  (d).  No  adverse  impact  on  the  air, 
including  air  quality,  is  expected. 


EPA  is  publishing  this  action  without 
prior  proposal  because  the  agency  views 
this  as  a  noncontroversial  amendment 
and  anticipates  no  adverse  comments. 
This  action  will  be  effective  October  11, 
1988  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  October  11, 
1988. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
October  11, 1988.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  control.  Incorporation  by 
reference,  Intergovernmental  Relations, 
Particulate  matter. 

Note:  Incorporation  by  Reference  of  the 
State  Implementation  Plan  for  the  State  of 
Georgia  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1.  1982. 

Dated:  August  1, 1988. 
Lee  M.  Tlioinas, 

Administrator. 

Part  52  of  Chapter  I.  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  L— Georgia 

2.  Section  52.570  is  amended  by 
adding  paragraph  (c)(36)  to  read  as 
follows: 

§  52.570    Identification  of  plan. 

•  *  *  •  « 

(c)  —  • 

(36)  Revised  subsections  (b)  and  (d)  of 
rule  391-3-1-.02  (5),  "Open  Burning, " 
were  submitted  by  the  Georgia 
Department  of  Natural  Resources  on 
May  22, 1985. 

(i)  Incorporation  by  reference. 


(A)  Letter  of  May  22. 1985,  from  the 
Georgia  Department  of  Natural 
Resources  and  revised  subsections  (b) 
and  (d)  of  rule  391-3-l-.02(5),  entitled 
"Open  Burning,"  adopted  by  the  Georgia 
Board  of  Natural  Resources  on  May  1. 
1985.  to  be  effective  May  27. 1985. 

(ii)  Additional  material. 

(A)  Modeling  demonstration, 
submitted  on  February  19, 1988,  by  the 
Georgia  Department  of  Natural 
Resources. 

[FR  Doc.  88-17801  Filed  8-8-88;  8:45  am) 
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40  CFR  Part  180 

IPP  6F3452,  PP  6F3577/R973;  FRL-342fr-7] 

Pesticide  Tolerances  for  2-{1- 
(Ethoxyimino)Butyl]-5-[2- 
(Ethylthlo)Propyll-3-Hydroxy-2- 
Cyciohexen- 1  -One 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  herbicide  2-(l-(ethoxyimino)butyl]-5- 
[2-(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one  (also  known  as 
sethoxydim),  calculated  as  parent,  in  or 
on  the  raw  agricultural  commodities 
(RACs)  brassica  leafy  vegetables  crop 
group  at  5.0  parts  per  million  (ppm), 
celery  at  1.0  ppm,  cucurbit  vegetables 
crop  group  at  2.0  ppm,  head  lettuce  at  1.0 
ppm,  leaf  lettuce  at  2.0  ppm,  and  spinach 
at  4.0  ppm.  This  regulation  was 
requested  by  the  BASF  Corp.  and 
establishes  the  maximum  permissible 
level  for  residues  of  the  herbicide  on 
these  RACs. 

EFFECTIVE  DATE:  August  9, 1988. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  6F3452,  8F3577/R973),  may 
be  submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St.,  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Robert  J.  Taylor,  Product 
Manager  (PM)  25,  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  716. 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202,  (703)  557-1800. 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  pubhshed  in  the 
Federal  Register  of  June  22, 1988  (53  FR 
23420),  in  which  it  was  announced  that 
the  BASF  Corp..  P.O.  Box  181. 100 
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Cherry  Hill  Rd..  Parsippany,  N]  07054, 
had  submitted  a  pesticide  petition,  PP 
8F3577,  to  EPA  proposing  to  amend  40 
CFR  180.412  by  establishing  tolerances 
for  the  combined  residues  of  the 
herbicide  2-[l-{ethoxyilnino)butyl]-5-[2- 
(ethylthio)propyl]-3-hyd^oxy-2- 
cyclohexen-1-one  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  parent]  in  or 
on  the  RACa  celery  at  1.0  ppm;  lettuce, 
head  and  leaf,  at  10  ppm;  and  spinach  at 
3.0  ppm. 

The  petitioner  subsequently  amended 
PP  8F3577  by  submitting  a  revised 
Section  F  proposing  tolerances  of  2.0 
ppm  for  leaf  lettuce,  4.0  ppm  for  spinach, 
1.0  ppm  for  head  lettuce,  and  1.0  ppm  for 
celery.  Originally  proposing  tolerances 
of  2.0  ppm  for  cucurbit  vegetables  and 
9.0  ppm  for  brassica  leafy  vegetables,  PP 
6F3452  was  not  Hied  initially,  and 
because  of  the  potential  increase  in  risk 
to  humans  from  the  increased  tolerances 
for  spinach  and  leaf  lettuce,  the 
tolerances  were  proposed  for  30  days  to 
allow  a  period  for  public  comment. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petitions 
and  all  other  relevant  material  have 
been  evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  pubbc  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  groimds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354, 94  Stat  1164,  5  U.S.C.  601-ei2].  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 


the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  In  40  CFR  Pari  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  1. 1988. 
Douglas  D.  Camirt, 
Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{  AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Autiiority:  21  U.S.C.  346a. 

2.  In  §  180.412(a),  by  adding  and 
alphabetically  inserting  entries  for  the 
following  raw  agricultural  commodities, 
to  read  as  follows: 

§180.412    2-(1<<Etlioxyimlno)butyl}-5- 
(etfiylthio)propyl>34«ydroxy-2-cycioh«x«n- 
1-one;  totoranccs  for  raaMuea. 

(a)  *  •  * 


Commodlttes 


Pvtsp«r 
miilion 


Brassica  ieaiy  vegetabtes.. 
Cetefy 

•  •  * 

Cucurbit  vegetables 

•  •  « 

Lettuce,  head 

Lettuce,  te«f 


Spinach 


5.0 

1.0 

2.0 

1.0 
2.0 

4.0 


[FR  Doc.  88-17925  Filed  8-8-88:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-47 
[FPMR  Amendment  H-168] 

Utilization  and  Disposal  of  Real 
Property 

agency:  FPRS,  General  Services 

Administration. 

action:  Final  rule. 

summary:  This  rule  amends  the 
regulations  to  revise  the  prtx^edures  for 
reporting  certain  excess  Government- 
owned  real  property  which  contains 
asbestos-containing  materials  and  for 
disposing  of  such  real  property  as  has 
been  determined  surplus.  The 


procedures  are  being  revised  to  require 

the  holding  end  disposal  agencies  to 

include  information  on  the  presence  of 

asbestos-containing  materials  in  their 

respective  excessing  and  offering 

documents  as  part  of  the  disposal 

process. 

date:  This  regulation  is  effective  August 

9,1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Marjorie  L  Lomax  Director,  Policy  and 

Planning  Division.  Office  of  Real  Estate 

Policy  and  Sales,  Federal  Property 

Resources  Service,  General  Services 

Administration  (202-535-7052). 

SUPPLEMENTARY  INFORMATKMl:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purpose  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
signiBcant  adverse  effects.  Therefore,  a 
Regulatory  Impact  Analysis  has  not 
been  prepared.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information  concerning 
the  need  for,  and  consequences  of,  this 
rule;  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

This  regulation  informs  Federal 
agencies  that  excess  real  property  which 
is  reported  to  GSA  for  disposal  must 
include  information  on  the  presence  of 
certain  asbestos-containing  materials.  In 
addition,  this  regulation  advises  the 
public  that  the  disposal  agency  shall 
include  such  information  in  its  offering 
documents  as  part  of  its  disposal 
process. 

Commants 

GSA  previously  published  this 
regulation  as  a  proposed  rule  in  the 
Federal  Register  of  February  17. 1988.  In 
addition,  in  a  letter  to  the  various 
landholding  executive  agencies,  GSA 
also  indicated  that  it  would  require 
information  on  the  cost  and  time 
necessary  to  remove  any  asbestos- 
containing  materials.  As  a  result  of  the 
publication  in  the  Federal  Register  and 
through  other  correspondence  with  the 
executive  landholding  agencies,  GSA 
received  a  number  of  comments.  The 
commenters  generally  endorsed  the 
GSA  proposal,  with  some  offering 
additional  suggestions/ 
recommendations  as  follows: 

1.  One  conmienter  objected  to  the 
requirement  to  provide  the  disposal 
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agency  with  the  estimate  of  the  cost  and 
time  to  remove  deteriorated  asbestos- 
containing  materials  on  the  basis  that 
such  information  would  not  be 
reasonably  available  or  ascertainable 
from  the  agency  Files.  GSA's  intent  in 
proposing  to  require  the  estimates  was 
to  obtain  as  much  information  as 
possible  to  assist  the  disposal  agency  in 
its  internal  decisionmaking  regarding 
the  properties  reported  to  it  for  disposal. 
GSA  has  clarified  its  intent  in  obtaining 
such  information  in  this  final  regulation. 

2.  One  commenter  recommended  that 
GSA  perform,  or  contract  for,  any 
required  technical  asbestos-containing 
materials  studies.  GSA  does  not  intend 
in  the  regulation  to  require  any  technical 
asbestos-containing  materials  studies. 
GSA  only  intends  that  the  holding 
agency  provide  to  the  disposal  agency 
that  information  that  the  government 
already  has  available  with  respect  to  the 
presence  of  asbestos-containing 
materials  in  the  property. 

3.  Two  commenters  recommended 
that  GSA  clarify  the  extent  to  which 
information  is  to  be  made  available. 
GSA  does  not  believe  it  can  adequately 
describe  the  extent  of  the  files  and 
records  search  appropriate  for  each 
property.  GSA  believes  that  each 
holding  agency  is  in  the  best  position  to 
know  what  files  may  be  available  and 
the  likelihood  that  asbestos-containing 
materials  are  present  in  each  building. 

4.  Two  commenters  recommended 
that  GSA  require  future  owners  to 
include  the  information  on  asbestos- 
containing  materials  in  subsequent 
resales.  GSA  does  not  believe  that  this 
requirement  would  be  practical  or 
enforceable.  The  only  effective  means  of 
ensuring  continuous  notice  would  be  a 
deed  covenant.  GSA  did  not  intend  for 
this  regulation  to  require  such  a  deed 
notice.  GSA's  intent  is  to  ensure  a 
consistent  approach  to  disposals  of 
government  real  property.  Subsequent 
resales  would  be  subject  to  State  and 
local  law  at  the  time  of  sale. 

5.  Several  commenters  recommended 
that  GSA  use  the  term  "asbestos- 
containing  material"  in  the  regulation. 
This  change  has  been  incorporated  into 
the  final  regulation. 

6.  One  commenter  expressed  concern 
over  the  relationship  of  this  regulation 
and  the  Environmental  Protection 
Agency  (EPA)  proposed  regulation 
implementing  section  120(h]  of  the 
Superfund  Amendments  and 
Reauthorization  Act  Amendments  of 
1986  (SARA)  (Pub.  L  99-499).  The 
proposed  EPA  regulation,  which  was 
published  in  the  Federal  Register  of 
January  13, 1988,  requires  notice  to 
potential  purchasers  of  Federal  real 
property  on  which  hazardous  substance 


activity  took  place.  GSA  is  aware  of  this 
regulation  and  has  worked  closely  with 
EPA  on  both  the  SARA  and  this 
regulation.  The  SARA  regulation 
concerns  the  "environment"  (i.e.  the 
ambient  air,  soil,  water,  etc.).  This 
asbestos  regulation  concerns  buildings 
where  asbestos-containing  materials  are 
part  of  the  building.  This  regulation 
states  in  §  101-47.200{b)  that  the 
provisions  of  the  regulation  do  not  apply 
to  asbestos  which  falls  under  SARA,  i.e., 
asbestos  which  is  an  environmmtal 
issue  will  be  handled  by  EPA's  SARA 
regulation.  Any  asbestos-containing 
materials  which  are  part  of  the  building 
will  be  handled  by  this  GSA  regulation. 

This  commenter  also  recommended 
that  this  regulation  be  revised  to  discuss 
only  "friable  asbestos".  GSA's  intent  is 
to  provide  a  method  for  the  government 
in  its  surplus  property  disposals  to 
handle  asbestos  in  any  form,  friable  or 
not.  The  government  will  describe  the 
asbestos-containing  materials  based  on 
the  reasonably  available  information. 
As  discussed  in  §  101-47.304-13(f).  the 
purchaser  agrees  to  be  responsible  for 
remedial  action  to  meet  appropriate 
Federal,  State,  and  local  regulations  for 
occupancy  of  buildings. 

7.  One  commenter  requested 
clarification  of  the  wording  of  the 
warning  notice  in  §  101-47.304-13.  We 
have  revised  the  wording  of  the  warning 
notice. 

8.  One  commenter  questiond  the  need 
to  disclose  the  existence  of  asbestos- 
containing  material  in  Government  real 
property.  This  commenter  also 
requested  clarification  of  the  wording  of 
the  health  risks  and  requested 
disclosure  of  any  asbestos  control 
programs  instituted  by  the  government. 
GSA  believes  that  the  disclosure  of  the 
existence  of  asbestos-containing 
materials  in  a  building  proposed  for 
disposal  is  a  prudent  requirement  and 
will  ensure  a  consistent  approach  to 
sales  of  government  real  property.  GSA 
has  changed  the  regulation  to  require 
information  on  the  existence  of  any 
asbestos  control  programs  and  has 
reworded  the  warning  notice. 

After  careful  consideration  of  these 
comments,  GSA  continues  to  believe  the 
publication  of  the  regulation  is  a  prudent 
action.  GSA  has  modified  the  content  of 
the  final  regulation  as  discussed  above. 

List  of  Subjects  in  41  CFR  Part  101-47 

Government  property  management. 
Surplus  Government  property. 

PART  101-47— UTILIZATION  AND 
DISPOSAL  OF  REAL  PROPERTY 

Accordingly.  41  CFR  Part  101-47  is 
amended  as  follows; 


1.  The  authority  citation  for  Part  101- 
47  continues  to  read  as  follows: 

Authority:  Sec  205(c).  63  Stat.  390;  40 
U.S.C.  486(c). 

2.  The  table  of  contents  for  Part  101- 
47  is  amended  to  add  the  following 
entry: 

Sec 

101-47.304-13    Provisions  relating  to 
asbestos. 

Subpart  101-47.1— General  Provisions 

3.  Section  101-47.103-5  is  revised  to 
read  as  follows: 

§  101-47.103-S    Decontamination. 

The  complete  removal  or  destruction 
by  flashing  of  explosive  powders;  the 
neutralizing  and  cleaning-out  of  acid 
and  corrosive  materials;  the  removal, 
destruction,  or  neutralizing  of  toxic, 
hazardous  or  infectious  substances;  and 
the  complete  removal  and  destruction 
by  burning  or  detonation  of  live 
ammunition  from  contaminated  areas 
and  buildings. 

Subpart  101-47.2— Utilization  of 
Excess  Real  Property 

4.  Section  101-47.200  is  revised  to  read 
as  follows: 

§  101-47.200    Scope  of  sut>parl 

(a)  This  subpart  prescribes  the 
policies  and  methods  governing  the 
reporting  by  executive  agencies  and 
utilization  by  Federal  agencies  of  excess 
real  property,  including  related  personal 
property  within  the  State  of  the  Union, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico. 
American  Samoa,  Guam,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Virgin  Islands.  This  subpart  does  not 
apply  to  the  abandonment,  destruction, 
or  donation  to  public  bodies,  under 
section  202(h)  of  the  Act  (covered  by 
Subpart  101-47.5). 

(b)  The  provisions  of  this  Subpart  101- 
47.2  shall  not  apply  to  asbestos  on 
Federal  property  which  is  subject  to 
section  120(h)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  Pub.  L  99-499. 

5.  Section  101-47.202-2  is  amended  by 
adding  paragraph  (b)(9)  to  read  as 
follows: 

§101-47.202-2    Report  form*. 

***** 

(b)  *  *  * 

(9)  To  the  extent  such  information  is 
reasonably  available  or  ascertainable 
from  agency  files,  personnel,  and  other 
inquiry,  a  description  of  the  type, 
location  and  condition  of  asbestos 
incorporated  in  the  construction,  repair. 
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or  alteration  of  any  building  or 
improvement  on  the  property  (e.g., 
fireprooring,  pipe  insulation,  etc.]  and  a 
description  of  any  asbestos  control 
measures  taken  for  the  property.  To 
assist  GSA  in  considering  the  disposal 
options  for  the  property,  agencies  shall 
also  provide  to  GSA  any  available 
indication  of  costs  and/or  time 
necessary  to  remove  all  or  any  portion 
of  the  asbestos-containing  materials. 
Agencies  are  not  required  to  conduct 
any  specific  studies  and/or  tests  to 
obtain  this  information.  (See  also  §  101- 
47.200(b).) 

6.  Section  101-47.202-7  is  revised  to 
read  as  follows: 

§101-47.202-7    R«porU  invoMng 
contaminated  property. 

Any  report  of  excess  covering 
property  which  in  its  present  condition 
is  dangerous  or  hazardous  to  health  and 
safety,  shall  state  the  extent  of  such 
contamination,  the  plans  for 
decontamination,  and  the  extent  to 
which  the  property  may  be  used  without 
further  decontamination.  In  the  case  of 
properties  containing  asbestos- 
containing  materials  and  in  lieu  of  the 
requirements  of  the  foregoing  provisions 
of  §  101-47.202-7,  see  subsection  101- 
47.202-2(b)(9). 

Subpart  101-47.3— Surplus  Real 
Property  Disposal 

7.  Section  101-47.304-5  is  revised  to 
read  as  follows: 

§101-47.304-5    Inspection. 

All  persons  interested  in  the 
acquisition  of  surplus  property  available 
for  disposal  under  this  Subpart  101-47.3 
shall,  with  the  cooperation  of  the 
holding  agency,  where  necessary,  and 
with  due  regard  to  its  program  activities, 
be  permitted  to  make  a  complete 
inspection  of  such  property,  including 
any  available  inventory  records,  plans, 
specifications,  and  engineering  reports 
made  in  connection  therewith,  subject  to 
any  necessary  restrictions  in  the  interest 
of  national  seciuity  and  subject  to  such 
rules  as  may  be  prescribed  by  the 
disposal  agency. 

(See  !  101-47.304-13  and  i  101-47.403.) 

8.  Section  101-47.304-13  is  added  to 
read  as  follows: 

§101-47.304-13    Provisions  relating  to 
asbestos. 

Where  the  existence  of  asbestos  on 
the  property  has  been  brought  to  the 
attention  of  the  disposal  agency  by  the 
Standard  Form  118  information  provided 
in  accordance  with  S  101-47.202-2)(b](9), 
the  disposal  agency  shall  incorporate 
such  information  (less  any  cost  or  time 


estimates  to  remove  the  asbestos- 
containing  materials]  in  any  Invitation 
for  Bids/Offers  to  Purchase  and  include 
the  following: 

Notice  of  tlie  i>Te8eDce  of  Asbestoa — 
Warning! 

(a)  The  Purchaser  is  warned  that  the 
property  offered  for  sale  contains  asbestos- 
containing  materials.  Unprotected  or 
unregulated  exposures  to  asbestos  in  product 
manufacturing,  shipyard,  and  building 
construction  workplaces  have  been 
associated  with  asbestos-related  diseases. 
Both  the  Occupational  Safety  and  Health 
Administration  (OSHA]  and  the 
Environmental  Protection  Agency  (EPA) 
regulate  asbestos  because  of  the  potential 
hazards  associated  with  exposure  to  airborne 
asbestos  fibers.  Both  OSHA  and  EPA  have 
determined  that  such  exposure  increases  the 
risk  of  asbestos-related  diseases,  which 
include  certain  cancers  and  which  can  result 
in  disability  or  death. 

(b)  Bidders  (Offerors)  are  invited,  urged 
and  cautioned  to  inspect  the  property  to  be 
sold  prior  to  submitting  a  bid  (offer).  More 
particularly,  bidders  (offerors)  are  invited, 
urged  and  cautioned  to  inspect  the  property 
as  to  its  asbestos  content  and  condition  and 
any  hazardous  or  environmental  conditions 
relating  thereto.  The  disposal  agency  will 
assist  bidders  (offerors)  in  obtaining  any 
authorization(s)  which  may  be  required  in 
order  to  carry  out  any  such  in9pection(s). 
Bidders  (Offerors)  shall  be  deemed  to  have 
relied  solely  on  their  own  judgment  in 
assessing  the  overall  condition  of  all  or  any 
portion  of  the  property  including,  without 
limitation,  any  asbestos  hazards  or  concerns. 

(c)  No  warranties  either  express  or  implied 
are  given  with  regard  to  the  condition  of  the 
property  including,  without  limitation, 
whether  the  property  does  or  does  not 
contain  asbestos  or  is  or  is  not  safe  for  a 
particular  purpose.  The  failure  of  any  bidder 
(offeror)  to  inspect,  or  to  be  fully  informed  as 
to  the  condition  of  all  or  any  portion  of  the 
property  offered  will  not  constitute  grounds 
for  any  claim  or  demand  for  adjustment  or 
withdrawal  of  a  bid  or  offer  after  its  opening 
or  tender. 

(d)  the  description  of  the  property  set  forth 
in  the  Invitation  for  Bids  (Offer  to  Purchase) 
and  any  other  information  provided  therein 
with  respect  to  said  property  is  based  on  the 
best  information  available  to  the  disposal 
agency  and  is  believed  to  be  correct,  but  an 
error  or  omission,  including  but  not  limited  to 
the  omission  of  any  information  available  to 
the  agency  having  custody  over  the  property 
and/or  any  other  Federal  agency,  shall  not 
constitute  grounds  or  reason  for 
nonperformance  of  the  contract  of  sale,  or 
any  claim  by  the  Ihirchaser  against  the 
Government  including,  without  limitation, 
any  claim  for  allowance,  refund,  or  deduction 
from  the  purchase  price. 

(e)  The  Government  assumes  no  Uability 
for  damages  for  personal  injury,  illness, 
disability  or  death,  to  the  Ihirchaser,  or  to  the 
Purchaser's  successors,  assigns,  employees, 
invitees,  or  any  other  person  subject  to 
Purchaser's  control  or  direction,  or  to  any 
other  person,  mcluding  members  of  the 
general  public,  arising  from  or  incident  to  the 


purchase,  transportation,  removal,  handling, 
use,  disposition,  or  other  activity  causing  or 
leading  to  contact  of  any  kind  whatsoever 
with  asbestos  on  the  property  which  is  the 
subject  of  this  sale,  whether  the  I^urchaser,  its 
successors  or  assigns  has  or  have  properly 
warned  or  failed  properly  to  warn  the 
individual(s)  injured. 

(f)  The  Purchaser  further  agrees  that  in  its 
use  and  occupancy  of  the  property  it  will 
comply  with  all  Federal,  state,  and  local  laws 
relating  to  asbestos. 

Dated:  July  14, 1988. 
John  Alderaon. 

Acting  Administrator  of  General  Services. 
(FR  Doc.  88-17771  Filed  8-8-88;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  Part  801 

Voting  Rights  Program 

agency:  Office  of  Personnel 
Management. 

action:  Final  rule  with  request  for 
comments. 

summary:  The  Office  of  Personnel 
Management  (OPM]  is  establishing  a 
new  office  for  filing  applications  or 
complaints  under  the  Voting  Rights  Act 
of  1965,  as  amended.  The  Attorney 
General  has  determined  that  these 
designations  are  necessary  to  enforce 
the  guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  to  the 
Constitution. 

DATES:  This  rule  is  effective  August  9. 
1988.  In  view  of  the  need  for  its 
publication  without  an  opportunity  for 
prior  comment,  comments  will  still  be 
considered.  To  be  timely,  comments 
must  be  received  on  or  before 
September  8, 1988. 

ADDRESS:  Send  or  deliver  comments  to 
James  Green,  Associate  General 
Counsel,  Office  of  Personnel 
Management,  Room  7353, 1900  E  Street. 
NW.,  Washington,  DC.  20415. 
FOR  FURTHER  INFORMATION  CONTACT 
James  Green,  (202)  632-5087. 
SUPPLfMENTARY  INFORMATION:  The 
Attorney  General  has  designated  Talbot 
County,  Georgia,  as  an  additional 
examination  point  under  the  provisions 
of  the  Voting  Rights  Act  of  1965,  as 
amended.  He  determined  on  August  4, 
1988,  that  these  designations  are 
necessary  to  enforce  the  guarantees  of 
the  Fourteenth  and  Fifteenth 
amendments  to  the  Constitution. 
Accordingly,  pursuant  to  section  6  of  the 
Voting  Rights  Act  of  1965,  as  amended. 
42  U.S.C.  1973d.  OPM  will  appoint 
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Federal  examiners  to  prepare  and 
maintain  Ii»ts  of  persons  eligible  to  vote 
and  Federal  observers  to  observe  local 
elections. 

Under  5  U.S.C.  553{b){3KB),  the 
Director  finds  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking.  The  notice  is  being  waived 
because  of  OPM's  legal  responsibilities 
under  42  U.S.C.  1973e(a)  and  other  parts 
of  the  Voting  Rights  Act  of  1965.  as 
amended,  which  require  0PM.  to 
publish  counties  certified  by  the  U.S. 
Attorney  General  and  locations  within 
these  counties  where  citizens  can  be 
federally  listed  and  become  eligible  to 
vote,  and  where  Federal  observers  can 
be  sent  to  observe  local  elections. 

Pursuant  to  5  U.S.C.  553(d)(3).  the 
Director  finds  that  good  cause  exists  to 
make  this  amendment  effective  in  less 
than  30  days.  The  regulation  is  being 
made  effective  immediately  in  light  of 
the  pending  elections  to  be  held  on 
August  9. 1988,  in  the  subject  counties, 
where  Federal  observers  will  observe 
elections  under  the  authority  of  the 
Voting  Rights  Act  of  1965.  as  amended. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.0. 12291.  (February  17. 1981). 
Federal  Regulation.  OPM  is  required, 
pursuant  to  the  Voting  Rights  Act  of 
1965,  as  amended,  to  give  notice  to  the 
public  of  the  time  and  place  to  file 
applications  to  vote.  In  order  to  carry 
out  the  intent  of  the  Voting  Rights  Act 
notice  should  be  given  prior  to  an 
election.  Due  to  the  impending  election 
on  August  9. 1988,  section  8(a)(2)  permits 
an  exemption  from  the  procedures 
outlined  in  Executive  Order  12291. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  adds  one  new  location  to  the 
list  of  counties  in  the  regulations 
concerning  OPM's  responsibilities  under 
the  Voting  Rights  Act. 

List  of  Subjects  in  45  CFR  Part  801 

Administrative  practice  and 
procedure,  Voting  rights. 

U.S.  Office  of  Personnel  Management. 
Hugh  Hewitt. 
Deputy  Director. 

Accordingly,  OPM  is  amending  45 
CFR  Part  801  ns  follows: 

PART  801— VOTING  RIGHTS 
PROGRAM 

1.  The  authority  citation  for  Part  801 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  1103;  sees.  7.  9.  79  Stat. 
440,  411  (42  U.S.C.)  1973e.  1973g). 

2.  Section  801.202,  Appendix  A,  is 
amended  by  adding  alphabetically  the 
Georgia  county  of  Talbot  to  read  as 
follows: 

§  801.202    Times  and  places  for  filing  and 
forms  of  application. 
*        •        •        •        ♦ 

Appendix  A 

«         •         •         ♦         * 

Dates.  Times,  and  Places  for  Filing 

Georgia 

County;  Place  for  filing:  Beginning  Date 

Talbot— Bruce  Motel,  Room  2,  Washington 
St.,  Talbotton.  Georgia  31827.  August  9. 198a 

***** 

[FR  Doa  88-18026  Filed  8-8-88;  8:45  am] 

BILUNQ  COOE  S325-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  Na  87-329:  RM-5699] 

Radio  Broadcasting  Services; 
WIckenburg,  AZ 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  287C2  for  Channel  288A  at 
Wickenburg.  Arizona,  and  modifies  the 
Class  A  bcense  of  Consolidated 
Communications  Newwork.  Inc.  for 
Station  KCIW-FM.  as  requested,  to 
specify  operation  on  the  higher  class 
chatmel.  thereby  providing  that 
community  with  its  first  wide  coverage 
area  FM  service.  Reference  coordinates 
for  Channel  287C2  at  Wickenburg  are 
34-02-49  and  112-48-21.  With  this 
action,  the  proceeding  is  terminated. 
EFFECTIVE  DATE  September  16. 1988. 
FOR  FimTHER  MFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530. 

StIPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  MM  Docket  No.  87-329. 
adopted  July  6, 1988,  and  released 
August  3, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 


(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  Arizona,  is  amended  by 
revising  the  entry  for  Wickenburg  by 
deleting  Channel  288A  and  adding 
Channel  287C2. 

Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc  88-17882  Filed  8-8-88;  8:45  am] 

BILUNG  CODE  C712-01-4I 


47  CFR  Part  73 

[MM  Docket  No.  87-104;  RM-542S,  RM- 
5612,  RM-5972,  RM-5989,  RM-5990] 

Radio  Broadcasting  Servicer, 
Jennings,  Erath,  Mamou  and  Maurice, 
LA;  and  Groves  and  Nederland,  TX 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
266A  to  Mamou,  Louisiana,  as  a  first 
local  FM  service,  at  the  request  of 
Leonard  Worden.  This  action  also 
substitutes  Channel  223C2  for  Channel 
221A  at  Groves  and  Channel  225C2  for 
Channel  224A  at  Jennings,  and  modifies 
the  licenses  of  Stations  KTFA(FM)  and 
KJEF-FM  to  specify  operation  on  the 
higher  class  channel,  as  requested  by 
Voice  in  the  Wilderness  Broadcasting, 
Inc.  and  Jennings  Broadcasting 
Company,  Inc.,  respectively.  In  addition, 
in  order  to  accomplish  the  substitution 
at  Jennings  Channel  299A  is  substituted 
for  vacant  but  applied  for  Channel  225A 
at  Erath,  Louisiana.  Both  upgrades  will 
provide  their  respective  community  with 
a  first  wide  coverage  area  FM  service. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  12, 1988; 
The  window  period  for  filing 
applications  for  Channel  266A  at 
Momou,  Louisiana,  will  open  on 
September  13, 1988,  and  close  on 
October  13. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings,  (202)  634-6530 
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SUPPLEMENTARY  INFORMATION:  This  is  8 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-104, 
adopted  July  13. 1988.  and  released  July 
29. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street.  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street,  NW.,  Suite 
140,  Washington.  DC  20037. 

The  coordinates  used  in  determining 
available  sites  for  Channel  266A  at 
Mamou  are  30-37-54  and  92-25-12. 
Channel  223C2  can  be  used  at  the 
current  transmitter  site  of  Station 
KTFA(FM)  at  coordinates  30-01-45  and 
93-52-59.  Channel  225C2  at  Jennings 
requires  a  24.8  kilometers  (15.4  miles) 
south  of  the  city  at  coordinates  30-00-20 
and  92-44-00.  Further,  this  action  denies 
the  petitions  for  rule  making  filed  by 
FoxCo  Acquisition  Corporation  for  the 
substitution  of  Channel  299A  for 
Channel  292A  at  Maurice.  Louisiana 
(RM-5972),  and  Jennings  Broadcasting 
Company.  Inc..  for  the  allotment  of 
Channel  223C2  at  Jennings.  Louisiana 
(RM-5425). 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (ADMENDEDJ 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [AmeiKted] 

2.  In  §  73.202(b),  the  table  of  FM 
allotments,  is  amended  under  Louisiana 
by  adding  Channel  266A  at  Mamou: 
deleting  Channel  225A  and  adding 
Channel  299A  for  Erath;  and  deleting 
Channel  224A  and  adding  Channel 
225C2  at  Jennings.  The  Table  is  also 
amended  under  Texas,  by  deleting 
Channel  221A  and  adding  Channel 
223C2  at  Groves. 

Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-17679  Filed  8-8-88;  8:45  am) 

BLLINO  CODE  (ria-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  87-417;  RM-5931 1 

Television  Broadcasting  Services; 
Lima,  OH,  et  al. 

agency:  Federal  Communications 
Commission. 


action:  Final  rule. 


summary:  The  Commission,  at  the 
request  of  WKBN  Broadcasting 
Corporation,  substitutes  noncommercial 
educational  Channel  *61  for  Channel  *17 
at  Muncie,  Indiana,  and  allots  Channel 
17  to  Lima,  Ohio,  as  the  community's 
third  local  commercial  television 
service.  The  Commission  found  that 
public  interest  benefits  accruing  from 
the  provision  of  a  third  commercial 
service  warranted  the  dereservation  of 
existing  Channel  *17  at  Muncie  and  its 
substitution  with  Channel  *61.  In 
addition,  the  Commission  modified  the 
licenses  of  Winnebago  Television 
Corporation,  Station  WTVO.  Channel 
17-,  Rockford,  Illinois,  and  TV  17 
Unlimited,  Station  WXML  Channel  17, 
Grand  Rapids,  Michigan,  by  changing 
their  offset  designations  to  specify  plus 
and  minus  offsets,  respectively,  in  lieu 
of  their  present  minus  and  zero  offsets. 
With  this  action,  this  proceeding  is 
terminated. 

date:  Effective  September  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-417. 
adopted  June  29, 1988,  and  released  > 
July  28, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW. 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-.3800,  2100  M  Street,  NW.  Suite 
140.  Washington,  DC  20037. 

Channel  17  can  be  allotted  to  Lima. 
Ohio,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  32.1  kilometers  (19.9  miles) 
southwest  to  avoid  a  short-spacing  to 
Channel  16  at  Detroit.  Michigan,  which 
is  reserved  for  land  mobile  use,  and  to 
Station  WXMI,  Channel  17,  Grand 
Rapids,  Michigan.  The  coordinates  for 
this  allotment  are  North  Latitude  40-35- 
18  and  West  Longitude  84-25-55. 
Channel  *61  can  be  allotted  to  Muncie, 
Indiana,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  a  site 
restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  40-11-30 
and  West  Longitude  85-23-12.  Lima  is 
located  within  the  minimum  co-channel 
separation  distance  to  Cincinnati  and 
Columbus,  Ohio.  Therefore,  in  light  of 
the  Commission's  recent  freeze  on  the 


filing  of  applications  within  certain 
metropolitan  areas,  including  Cincinnati 
and  Columbus,  applicatiorts  for  this 
channel  will  not  be  accepted  until 
further  notice  is  given  by  the 
Commission. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— [AIMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.606    [Amended] 

2.  Section  73.606(b).  the  Television 
Table  of  Allotments  is  amended  as 
follows:  Muncie,  Indiana,  is  revised  by 
deleting  Channel  *17  and  adding 
Channel  *61;  Rockford,  Illinois,  is 
revised  by  deleting  Channel  17-  and 
adding  Channel  17  +  ;  Grand  Rapids. 
Michigan  is  revised  by  deleting  Channel 
17  and  adding  Channel  17-;  and  Lima. 
Ohio,  is  revised  by  adding  Channel  17. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-17674  Filed  8-8-88:  8:45  ami 

BILLIMG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-397;  RM-5961  ] 

Radio  Broadcasting  Services;  George 
West,  TX 

aoency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
281A  to  George  West.  Texas,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Larry  S.  Tschirhart.  The 
channel  can  be  allocated  in  compliance 
with  §  73.207  of  the  Commission's  Rules. 
The  coordinates  used  in  determining  the 
available  site  are  28-20-06  and  98-05- 
54.  Concurrence  by  the  Mexican 
government  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

dates:  Effective  September  16. 1988; 
The  window  period  for  filing 
applications  will  open  on  September  19, 
1988  and  close  on  October  19. 1988. 

FOR  FURTHER  INFORMATION  CONTACH 

Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-397. 
adopted  June  30, 1988,  and  released 
August  3. 1988.  The  full  text  of  this 
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Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Texas  by 
adding  Channel  281A  to  George  West. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

(FR  Doc.  8ft-17883  Filed  8-8-88;  8:45  ami 

BILLING  COCE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  87-276;  RM-5716] 

Radio  Broadcasting  Services; 
Seabrook,  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  221C2  for  Chanel  221A  at 
Seabrook,  Texas,  and  modifies  the 
license  of  Station  KRTS(FM)  to  specify 
operation  on  the  higher  class  co- 
channel,  at  the  request  of  KRTS.  Inc.  A 
site  restriction  of  20.3  kilometers  (12.6 
miles)  southeast  of  Seabrook  is  required. 
The  restricted  site  coordinates  are  29- 
25-00  and  94-54-00.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  September  16, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-276. 
adopted  July  14. 1988.  and  released 
August  3, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 


(202)  857-3800.  2100  M  Street.  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Texas,  by 
removing  Channel  221A  and  adding 
Channel  221C2  for  Seabrook. 

Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

|FR  Doc.  88-17884  Filed  8-»-88;  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-452;  RM-5970] 

Radio  Broadcasting  Services; 
EllenstHirg,  WA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  276C2  for  Channel  276A  at 
Ellensburg,  Washington,  and  modifies 
the  license  of  Station  KQBE(FM)  to 
specify  operation  on  the  higher  class  co- 
channel,  as  requested  by  Lord 
Broadcasting  Company.  The  community 
could  be  provided  with  its  first  wide 
coverage  area  FM  sen'ice.  The  station's 
current  transmitter  site  meets  the 
Commission's  minimum  distance 
separation  requirements,  at  coordinates 
47-00-21  and  120-30-55.  Concurrence 
has  been  obtained  from  the  Canadian 
government.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  September  14, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-452. 
adopted  June  30. 1988.  and  released 
August  1. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140.  Washington,  DC  20037. 


List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under 
Washington,  by  deleting  Channel  276A 
and  adding  Channel  276C2  at 
Ellensburg. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-17885  Filed  8-8-88:  8:45  am] 

BIUJNG  CODE  6712-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

Migratory  Bird  Hunting;  Final 
Frameworks  for  Selecting  Early 
Hunting  Seasons  on  Certain  Migratory 
Game  Birds  in  the  United  States, 
Including  Alaska,  and  Puerto  Rico  and 
the  Virgin  Islands,  for  the  1988-89 
Season. 

AGENCY:  Fish  and  Wildlife  Service, 
Inferior. 

ACTION:  Final  rule. 

summary:  This  rule  prescribes  final 
frameworks  (i.e..  the  outer  limits  for 
dates  and  times  when  shooting  may 
begin  and  end,  hunting  areas,  and  the 
numbers  of  birds  which  may  be  taken 
and  possessed)  for  early-season 
migratory  bird  hunting  regulations  from 
which  States  and  Puerto  Rico  and  the 
Virgin  Islands  may  select  season  dates 
and  daily  bag  and  possession  limits  for 
the  1988-89  season.  These  seasons  may 
open  prior  to  October  1, 1988,  and  apply 
to  mourning  doves;  white-winged  and 
white-tipped  doves;  band-tailed  pigeons; 
rails:  woodcock;  snipe;  common 
moorhens  and  purple  gallinules;  sea 
ducks  (Atlantic  Flyway  only); 
experimental  September  duck  seasons 
in  Florida,  Kentucky  and  Tennessee; 
experimental  September  Canada  goose 
seasons  in  parts  of  Illinois,  Michigan 
and  Minnesota;  sandhill  cranes  in  the 
Central  and  Pacific  Flyways;  a  special 
Canada  goose  season  in  southwestern 
Wyoming;  extended  falconry  seasons; 
and  migratory  game  birds  in  Alaska, 
Puerto  Rico  and  the  Vii^in  Islands. 
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dates:  ^ective  on  August  9, 1988. 
Selected  season  dates  are  to  be 
transmitted  to  the  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service]  for 
publication  in  the  Federal  Register  as 
amendments  to  §S  20.103  through  20.106 
and  20.109  of  50  CFR  20. 

ADDRESSES:  Season  selections  from 
States  are  to  be  mailed  to:  Director 
(FWS/MBMO  U.S.  Fish  and  Wildlife 
Service.  Department  of  the  Interior, 
Matomic  Building — Room  536. 
Washington.  DC  2024a  Comments 
received  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Service's  office  in  Room  536. 
Matomic  Building.  1717  H  Street  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management, 
Department  of  the  Interior,  Washington, 
DC  20240,  telephone  [202)  254-3207. 

SUPPLEMENTARY  INFORMATION:  On 

March  9. 1988.  the  U.S.  Fish  and  Wildlife 
Service  published  for  public  comment  in 
the  Federal  Register  (53  FR  7702)  initial 
proposals  to  amend  50  CFR  Part  20.  with 
comment  p^ods  ending  July  20. 1988. 
for  Alaska.  Puerto  Rico,  the  Virgin 
Islands,  and  other  early-season 
h-ameworks  (except  Hawaii  where  the 
camment  period  closed  on  June  22, 1988) 
and  August  29. 1988,  for  late-season 
frameworks.  The  March  9, 1988, 
document  dealt  with  establishment  of 
seasons,  limits  and  shooting  hours  for 
migratory  game  birds  under  Sections 
20.101  through  20.107,  20.109,  and  20.110 
of  Sul^>art  K.  A  supplemental  {H^posed 
rulemaking  for  both  the  early  and  late 
hunting  season  frameworks  appeared  in 
the  Federal  Register  dated  June  7. 1988 
(53  FR  20874). 

On  June  22, 1988.  a  pubhc  hearing  was 
held  in  Washington.  DC.  to  review  the 
status  of  mourning  doves,  woodcock, 
band-tailed  pigeons,  white-winged  and 
white-tipped  doves,  sandhill  cranes  and 
other  species.  The  meeting  was 
announced  in  the  Federal  Register  on 
March  9. 1988  (53  FR  7702)  and  June  7, 
1988  (53  FR  20874).  Proposed  hunting 
regulations  were  discussed  for  these 
species  and  for  common  snipe;  rails; 
common  moorhens  and  purple 
gallinules;  experimental  early  duck 
seasons  in  Florida.  Kentucky  and 
Tennessee;  experimental  early 
September  Canada  goose  seasons  in 
parts  of  Illinois.  Michigan  and 
Minnesota;  special  sea  duck  seasons  in 
the  Atlantic  Flyway;  sandhill  cranes,  a 
special  Canada  goose  season  in 
southwestern  Wyoming;  extended 
falconry  seasons  and  hunting 
regulations  for  Alaska,  Puerto  Rico  and 


the  Virgin  Islands.  Public  comments  on 
these  matters  were  received. 

On  July  11, 1988.  the  Service  published 
in  the  Federal  Rej^er  (53  FR  26198)  a 
third  document  in  the  series  of  proposed 
and  final  rulemaking  documents.  The 
third  document  dealt  specifically  with 
proposed  frameworks  for  the  1988-89 
season.  When  published  in  a  fourth 
document  as  fmal  frameworks,  wildlife 
conservation  agency  officials  may  select 
season  dates  and  bag  limits  for  hunting 
certain  migratory  birds  in  their 
respective  jurisdictions  during  the  1988' 
89  season. 

This  rulemaking  is  the  fourth  in  the 
series  and  deals  specifically  with  final 
frameworks  for  early-season  migratory 
game  bird  hunting  regulations  from 
which  wildlife  conservation  agency 
officials  from  the  States,  Puerto  Rico 
and  the  Virgin  Islands  may  select 
season  dates  and  daily  bag  and 
possession  limits  for  the  1988-89  season. 
These  seasons  may  open  prior  to 
October  1, 1988,  and  apply  to  mourning, 
white-winged  and  white-tipped  doves; 
band-tailed  pigeons;  rails;  woodcock; 
snipe;  common  moorhens  and  purple 
gallinules;  sea  ducks  (Atlantic  Flyway 
only);  experimental  September  duck 
seasons  in  Florida,  Kentucky  and 
Tennessee;  experimental  September 
Canada  goose  seasons  in  parts  of 
Illinois,  Michigan  and  Minnesota; 
sandhill  cranes,  a  special  Canada  goose 
season  in  southwestern  Wyoming: 
extended  falconry  seasons;  and  hunting 
regulations  for  Alaska,  Puerto  Rico  and 
the  Virgin  Islands. 

Review  of  Public  Comments 

The  Service  has  already  responded  to 
earlier  comments  on  proposed 
regulations  published  in  the  Federal 
Register  on  March  9, 1988  (53  FR  7702), 
and  June  7, 1988  (53  FR  20874).  and 
discussed  at  the  June  22, 1988,  public 
hearing  in  Washington,  DC.  These 
responses  appeared  in  the  Federal 
Register  of  June  7, 1988  (53  FR  20B74), 
and  July  11, 1988  (53  FR  26198). 
Additional  comments  received  through 
July  22, 1988,  relating  to  proposed  early 
season  frameworks  are  discussed  here. 

The  comments  are  discussed  in  the 
same  order  as  the  numbered  items  to 
which  they  apply  are  listed  in  previous 
1988  Federal  Register  publications. 

ft  September  Teal  Seasons 

a.  The  Oklahoma  Department  of 
Wildlife  Conservation,  the  Louisiana 
Wildlife  and  Fisheries  Commission,  the 
Texas  Parks  and  Wildlife  Department, 
and  the  Colorado  Division  of  Wildlife  all 
opposed  the  suspension  of  the 
September  teal  season.  Oklahoma  noted 
the  closure  penalizes  States  which  have 


little  opportunity  to  harvest  blue-winged 
teal  during  the  regular  season  and 
results  in  unwarranted  differences  in 
harvest  opportunities  among  States. 
Oklahoma  supports  a  reduced  season 
combined  with  increased  enforcement 
and  believes  such  would  maintain 
hunter  support.  Louisiana  recognized  the 
bluewing  population  was  depressed  but 
noted  hunting  mortality  has  little  impact 
on  bluewing  population  dynamics.  The 
State  supports  a  3-day  September  teal 
season  as  opposed  to  suspension  of 
same.  Texas  noted  blue-winged  teal 
have  low  harvest  rates,  the  1988 
breeding  population  is  similar  to  last 
year's,  and  suspension  of  the  season 
which  would  maintain  hunter  interest 
and  support  for  habitat  programs. 
Colorado  noted  the  September  season 
offers  about  the  only  opportunity  to 
harvest  bluewings  in  mid-latitude  States 
and  suggests  if  a  reduced  harvest  is 
necessary  the  Service  should  take  action 
where  the  greatest  harvest  occurs. 
Colorado  notes  the  bluewing  breeding 
population  increased  [+1  percent)  from 
last  year  and  calls  for  the  Service  to 
consider  production  information  before 
actually  suspending  the  season.  The 
State  will  support  a  shorter  teal  season 
if  increased  protection  of  bluewings  is  in 
order.  They  also  feel  it  is  important  to 
continue  hunter  opportunity  and  ensure 
hunter  support  for  programs  to  enhance 
the  resource.  Thirteen  other  individuals 
also  supported  a  continuation  of  the 
September  teal  seasons — nearly  all 
suggested  a  3-day  season  with  a  4-bird 
bag.  Most  felt  such  a  season  would  not 
harm  teal  populations  and  would 
maintain  hunter  interest  and  support. 

Response.  The  service  again  notes  the 
blue-winged  teal  breeding  population 
has  been  depressed  for  several  years. 
Further,  current  survey  information 
suggests  the  fall  flight  of  the  species  is 
likely  to  be  poor.  While  a  shortened 
season  would  be  expected  to  reduce  the 
harvest,  such  a  season  might  still  result 
in  a  substantial  kill.  Under  these 
circumstances  the  Service  bslieves  it 
inappropriate  to  identify  bluewings  with 
added  harvest  opportunity  in  the  form  of 
September  seasons  and  bonus  birds. 
The  Service  beUeves  hunters  will 
recognize  their  continued  support  for 
habitat  and  management  programs  is 
needed  more  than  ever  during  this 
period  of  extended  drought  and 
accelerating  habitat  destruction. 

b.  The  Illinois  Department  of 
Conservation,  the  Ohio  Department  of 
Natural  Resources,  the  Wisconsin 
Department  of  Natural  Resources,  the 
Minnesota  Waterfowlers  Association, 
the  Humane  Society  of  the  United 
States,  and  6  individuals  recommended 
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that  the  September  teal  season  not  be 
offered  in  1988.  By  inference,  an 
additional  8  individuals,  who  called  for 
a  closed  duck  season,  are  considered  as 
being  opposed  to  a  September  teal 
season  in  1988. 

Response.  These  frameworks  do  not 
offer  a  September  teal  season  for  the 
1988-89  hunting  season. 

8.  Experimental  September  Duck 
Seasons 

a.  The  Florida  Came  and  Fresh  Water 
Fish  Commission  noted  their 
considerable  previous  justifications  for 
operational  status  for  the  State's 
September  duck  season.  The  State, 
however,  intends  to  defer  their  efforts 
for  operational  status,  but  notes  this 
does  not  change  their  position. 

Response.  The  Service  understands 
Florida's  interest  in  operational  status 
for  the  September  duck  season.  We 
appreciate  the  intent  to  defer  this  issue 
until  another  year.  In  the  June  7, 1988, 
Federal  Register  (53  FR  20876).  the 
Service  noted  that  the  depressed  status 
of  waterfowl  populations  might  require 
review  of  harvest  management 
strategies  such  as  September  duck 
seasons.  There  were  no  proposed 
changes  in  item  8  in  the  July  11. 1988. 
Federal  Register  on  proposed 
frameworks  for  early  seasons  because 
the  fall  flight  information  was  still 
incomplete.  Subsequently,  the  forecast 
contained  in  the  July  25. 1988.  status 
report  was  for  a  reduced  fall  flight.  As  a 
result  it  was  decided  to  be  more 
restrictive  in  regard  to  all  September 
duck  seasons.  Therefore,  one  result  is 
that  the  Service  has  established  a  bag 
limit  of  3  wood  ducks  only  per  day  for 
the  5-day  1988  September  duck  season 
in  Florida.  The  intent  is  to  limit  the  take 
of  all  ducks. 

b.  Iowa  expressed  disappointment  in 
the  Service's  proposal  to  cancel  the 
State's  September  duck  season  option. 
They  note  the  State  uses  regular  season 
days  as  opposed  to  bonus  days  for  their 
September  hunt  and  that  harvest 
opportunity  on  bluewings  increased  as 
intended.  The  State  supports  efforts  to 
reduce  the  bluewing  harvest  through 
curtailment  of  bonus  seasons.  The  State 
calls  for  a  review  of  regulations  and 
asks  that  when  regulations  relax.  Iowa 
be  allowed  to  return  to  the  option  of 
September  seasons. 

Response.  The  Service  recognizes 
Iowa's  position  in  regard  to  their  early 
September  duck  season.  However,  the 
September  season  does  focus  harvest 
more  on  bluewings  than  do  later 
seasons.  The  Service  continues  to 
recommend  suspension  of  the 
September  duck  season  option  in  Iowa. 


c.  The  Missouri  Department  of 
Conservation  supports  the  suspension  of 
the  September  teal  season.  The  State 
notes  the  early  duck  season  in  Iowa  was 
suspended  while  those  in  Kentucky, 
Tennessee  and  Florida  were  continued 
with  restrictions.  Missouri  finds  these 
actions  inconsistent  and  urges  more 
equitable  application  of  closures  or 
restrictions  among  all  States. 

Response.  The  Service  appreciates  the 
view  that  the  regulations  may  not 
appear  entirely  consistent  but  believes 
the  restrictions  imposed  in  this 
document  will  reduce  an  already  small 
harvest  of  ducks  other  than  wood  ducks 
in  Kentucky,  Tennessee  and  Florida. 

d.  The  Wildlife  Management  Institute 
questions  whether  any  blue-winged  teal 
should  be  permitted  in  the  Kentucky, 
Tennessee  and  Florida  September 
seasons.  The  Illinois  Department  of 
Conservation  noted  their  earlier  call  for 
elimination  of  all  special  seasons. 
Illinois  believes  that  if  such  special 
seasons  are  continued,  that  blue-winged 
teal  should  not  be  permitted  in  the  bag. 

Response.  In  light  of  the  status  of 
waterfowl  outlined  in  the  response  to 
8.a.  above,  the  Kentucky  and  Tennessee 
experimental  September  season  bag 
limit  is  reduced  to  2  wood  ducks  per 
day.  The  season  length  is  5  days.  The 
elimination  of  ducks  other  than  wood 
ducks  will  reduce  the  harvest  of  other 
ducks  substantially. 

15.  Tundra  Swans 

As  of  July  22  the  Service  has  received 
an  additional  300  letters  and  postcards 
from  individuals  urging  that  swans  not 
be  hunted. 

Response.  The  Service  offers  Alaska 
frameworks  for  an  experimental  swan 
season  in  Game  Management  Unit  22  as 
discussed  in  the  July  11, 1988,  Federal 
Register  (53  FR  26204).  Other  swan 
seasons,  existing  or  proposed,  will  be 
addressed  in  the  late-season  regulations 
cycle. 

22.  Band-tailed  Pigeons 

The  Humane  Society  of  the  United 
States  believes  the  restrictions  proposed 
are  not  sufficient  to  address  the  serious 
decline  in  band-tailed  pigeons.  Stating 
that  hunting  kill  is  the  only  form  of 
mortality  that  can  be  controlled,  the 
Humane  Society  calls  for  a  closure  of 
the  pigeon  season. 

Response.  The  Service  notes  that  1988 
is  the  second  year  of  a  planned  3-year 
evaluation  of  restrictive  regulations  for 
Pacific  coast  bandtail  populations.  Bag 
limits  and  season  length  were  curtailed 
earlier  and  additional  restrictions  in  the 
form  of  a  delay  in  the  opening 
framework  to  September  15  was 
proposed  for  1986.  The  Service  believes 


these  retrictions  are  adequate  to 
safeguard  the  resource.  Therefore  these 
final  frameworks  contain  provisions  for 
a  restrictive  season  on  Pacific  coast 
band-tailed  pigeons. 

23.  Mourning  Doves 

Western  Management  Unit 

Comments  were  received  from  the 
Arizona  Game  and  Fish  Commission 
and  the  Pacific  Flyway  Council, 
requesting  that  the  Service  reconsider 
the  Council  recommendation  to  alter 
mourning  dove  frameworks  in  the 
Western  Management  Unit  (WMU)  for 
1988.  Specifically,  the  Council  proposed 
the  following: 

Arizona  and  California — A  60-day 
season  to  be  split  between  two  periods. 
September  1-15  and  November  1 — 
January  15.  Bag  and  possession  hmits: 
aggregate  mourning  and  white-winged 
dove  limits  not  to  exceed  10/20  (in 
Arizona  the  aggregate  bag  limit  may  not 
include  more  than  6/l2  white-winged 
doves  and  the  white-winged  dove 
season  to  be  concurrent  with  the  first 
split  only). 

Washington,  Oregon,  Idaho,  Utah,  and 
Nevada — A  30-consecutive  day  season 
between  September  1 — January  15.  Bag 
and  possession  limits,  10/20  mourning 
doves  (in  Nevada,  the  daily  bag  and 
possession  limits  of  mourning  and 
white-winged  doves  may  not  exceed  10/ 
20.  respectively,  singly  or  in  the 
aggregate). 

Arizona  referenced  a  recent 
publication  in  which  evidence  was 
provided  that  discrete  mourning  dove 
populations  occurred  in  coastal  and 
interior  Slates,  and  therefore  uniform 
regulations  throughout  the  WMU  are 
unnecessary.  Further,  differential 
frameworks  for  mourning  dove  seasons 
have  been  allowed  in  the  WMU  in  the 
past.  Both  comments  stated  that  the 
proposed  15-day  extension  in  the  second 
half  of  a  split  season  in  Arizona  and 
California  is  estimated  to  result  in  a  33 
percent  increase  in  hunting  opportunity 
while  increasing  the  harvest  less  than  5 
percent. 

Response.  Mourning  dove  populations 
in  the  WMU  have  experienced  a 
significant  long-term  downward  trend, 
both  in  the  interior  and  coastal  States. 
In  1987,  the  Service,  on  recommendation 
by  the  Pacific  Flyway  Council,  restricted 
mourning  dove  framework  dates  and 
bag  limits  in  the  WMU  to  regulate  the 
harvest  at  a  level  commensurate  with 
the  lower  population  size.  The 
restrictions  were  to  be  in  effect  for  a  3- 
year  period  (1987-89).  Upon 
reconsideration  of  the  current  Council 
proposal,  the  Service  agrees  that  the 
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modest  added  hunting  opportunity 
during  November  1 — January  15  will  not 
increase  harvest  measureably.  More 
importantly,  the  Council  proposal  closes 
the  season  between  September  15  and 
November  1  in  Arizona  and  California. 
This  closed  period  protects  mourning 
doves  migrating  from  northern  areas 
from  added  harvest  in  Arizona  and 
California — a  principal  aim  of  the 
original  restrictions  that  was  not  met 
with  the  proposed  regulations. 
Therefore,  the  Service  accepts  the 
Council  recommendation  and  will 
continue  the  revised  frameworks 
through  1989,  pending  results  of  call- 
count  and  harvest  surveys  conducted  to 
monitor  annual  status  of  mourning 
doves  in  the  WMU. 

b.  One  individual  from  Texas  voiced 
his  opposition  to  all  day  dove  hunting. 

Response.  The  Service  notes  that 
States  now  have  an  option  to  select  half 
or  whole  day  hunting  of  doves.  The 
commentor  should  make  his  views 
known  to  the  Texas  Parks  and  Wildlife 
Department  for  consideration  during 
their  season  selection  process. 

24.  White-winged  Doves 

The  Texas  Parks  and  Wildlife 
Department  expressed  disappointment 
with  the  Service  proposal  to  continue 
the  aggregate  10-bird  bag  limit,  including 
no  more  than  2  mourning  and  2  white- 
tipped  doves,  during  the  special 
whitewing  season  in  south  Texas.  The 
State  believes  their  proposal  for  a  more 
liberal  aggregate  bag  limit  of  12  with  no 
more  than  2  white-tipped  doves  is  a 
reasonable  and  biologically  sound 
response  to  problems  that  have 
developed  in  the  Lower  Rio  Grande 
Valley.  Texas  believes  there  is  no 
evidence  the  proposed  bag  limits  would 
be  detrimental  to  the  mourning  dove 
breeding  population.  Further,  the  State 
cites  a  Service  study  that  showed  no 
significant  difference  in  daily  survival 
rates  of  September  mourning  dove 
nestlings  in  hunting  or  nonhunted  areas. 
Texas  seeks  reconsideration  of  their 
white-winged  dove  aggregate  bag 
proposal. 

Response.  The  Service  refers  to  its 
statement  in  the  July  11, 1988.  Federal 
Register  (53  FR  28205),  that  the  white- 
winged  dove  population  in  Texas 
declined  substantially  after  the  1983 
freeze  that  affected  nesting  habitat,  and 
that  populations  have  not  yet  fully 
recovered.  In  addition,  during  the  early 
19808  when  more  liberal  regulations 
were  permitted,  the  harvest  of  mourning 
doves  increased  markedly  during  the 
early  whitewing  season  at  a  time  when 
a  substantial  segment  of  the  mourning 
dove  population  is  still  nesting  in  Texas. 
Considering  the  possible  biological 


consequences  to  these  populations,  the 
Service  docs  not  agree  that  a  more 
liberal  aggregate  dove  bag  limit  for  1988 
would  be  a  reasonable  and  proper 
response  to  a  problem  that  is  largely 
socioeconomic  in  nature. 

The  Texas  Parks  and  Wildlife 
Department  cites  the  1987  nationwide 
mourning  dove  nesting  study  to  support 
its  contention  that  Septembw  hunting 
has  no  effect  on  dove  nesting.  This 
Service  study  was  conducted  over  a 
wide  geographical  area  including  Texas, 
but  it  did  not  speciHcally  address  lower 
south  Texas  where  the  special  white- 
winged  dove  hunt  is  held.  Conversely,  a 
study  conducted  by  Texas  Parks  and 
Wildlife  Department  biologists  KJS. 
Gamble  and  Ti.  Clark  in  1966-71 
revealed  that  unlike  doves  in  most  areas 
of  Texas,  as  many  as  21  percent  of 
immature  mourning  doves  had  hatched 
after  September  1  in  south  Texas.  The 
Service  feels  that  the  heavy  harvest  of 
mourning  doves  projected  to  occur 
under  the  Texas  proposal  (315,000  birds) 
could  be  detrimental  to  production  and 
population  size  of  mourning  doves  in 
south  Texas.  This  is  the  reason  that  the 
September  20  opening  date  framework 
has  been  established  for  the  regular 
mourning  dove  season  in  the  South  Zone 
of  Texas. 

25.  Migratory  Bird  Hunting  in  Alaska 

a.  The  Alaska  Department  of  Fish  and 
Game  disagreed  with  the  proposed 
frameworks  for  bag  limits  on  ducks  in 
Alaska,  especially  those  Umits  on 
pintails  and  canvasbacks.  They 
reiterated  their  eariier  arguments  that 
further  harvest  restrictions  in  the  bag 
limits  are  unwarranted  and  such  limits 
should  include  3  pintail  and  3 
canvasback  per  day.  They  reasoned  that 
no  change  was  warranted  because 
hunters  in  Alaska,  where  seasons  are 
brief  due  to  weather,  would  be  unduly 
penalized  if  bag  limits  were  reduced. 
They  noted  their  harvest  is  small 
compared  to  that  in  other  States  and  felt 
that  restrictions  in  States  where 
harvests  are  large  would  be  mo^ 
effective.  Also,  diunng  Alaska's  early 
seasons  many  male  ducks  are  still  in 
eclipse  pliunage  and  species 
identification  is  more  difficult  than  in 
other  States  where  seasons  are  later. 

Response.  The  Service's  position 
concerning  bag  limits  for  ducks  in 
Alaska  was  discussed  in  the  July  11. 
1988.  Federal  Register  (at  53  FR  26205). 
Harvests  of  any  and  all  species  of  ducks 
within  a  particular  state  may  seem 
inconsequential  when  compared  with 
harvests  in  other  states  or  the  total 
harvest.  Nonetheless,  conservative 
measures  often  must  be  directed 
throughout  regions,  flyways  and  the 


nation.  The  situation  with  canvasbacks 
is  clear  since  numbers  for  the  Western 
Population  are  well  below  the  minimum 
threshold  that  triggers  a  season  closure. 
Current  information  on  status  of  pintails 
and  other  ducks  indicates  restrictive 
regulations  are  warranted  in  1988.  While 
Alaska's  harvest  is  smaller  than  some 
western  States,  a  1971-80  harvest  study 
report  indicates  it  ranked  33  among  49 
States  in  total  duck  harvest,  20  in  pintail 
harvest,  and  39  in  canvasback  harvest 
and  the  average  seasonal  bag  of  an 
Alaska  hunter  was  close  to  the  national 
average. 

b.  The  Alaska  Outdoor  Council,  Inc., 
echoed  the  comments  of  the  Alaska 
Department  of  Fish  and  Game 
concerning  the  proposed  frameworks. 
The  Outdoor  Couincil  expressed  the 
hope  that  conservative  measures  would 
be  directed  at  areas  where  most  direct 
benefits  can  be  obtained.  The  Outdoor 
Coimdl  proposed  frameworks  to  include 
3  pintail  per  day  with  9  in  possession, 
and  3  canvasback  per  day  with  9  in 
possession. 

Response.  The  Service  believes  these 
concerns  are  addressed  in  the  response 
to  25.a.  above  and  the  July  11, 1988. 
Federal  Raster  (53  FR  26205). 

26.  Migratory  Came  Birds  in  Puerto 
Rico  and  the  Virgin  Islands 

The  Humane  Society  of  the  United 
States  noted  their  comments  on 
migratory  bird  frameworks,  in  Puerto 
Rico  and  the  Virgin  Islands,  and 
mourning  doves  were  submitted  to  the 
Service  on  June  22. 1988. 

Response.  The  Service  addressed  the 
Humane  Society's  comments  in  the  July 
11, 198a  Federal  Register  (53  FR  26205) 
and  reaffirms  the  information  provided 
therein. 

27.  Migratory  Game  Bird  Seasons  for 
Falconers 

Forty-seven  individuals  and/or 
falconry  regional  associations  have 
voiced  support  for  the  proposed 
extension  of  the  frameworks  for 
falconry  seasons  citing  limited  impact 
on  the  migratory  bird  resource  and 
added  safety  to  falconer's  birds.  The 
Humane  Society  of  the  United  States 
opposes  the  framework  extension  for 
falconers.  The  Humane  Society  believes 
removing  raptors  from  the  wild  for 
falconry  is  a  misguided  use  of  a 
protected  resource  and  the  extension  of 
the  falconry  seasons  will  provide  greater 
incentive  for  such  taking  of  raptors  from 
the  wild.  The  Humane  Society  asks  that 
the  framework  extension  be  dropped. 

Response.  The  Service  notes  the 
impact  of  falconry  on  target  or  prey 
species  populations  is  negligible.  The 
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taking  of  raptors  from  the  wild  for 
falconry  is  a  permitted  activity  that  is 
closely  regulated.  The  Service  believes 
these  final  frameworks  are  not  the 
proper  forum  to  determine  the  propriety 
of  falconry.  In  view  of  these 
considerations  the  frameworks  for 
falconry  are  extended. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-7S-54)"  was  filed 
with  the  Council  on  Environmental 
Quality  (CEQ)  on  June  6, 1975.  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  13, 1975  (40 
FR  25241).  A  supplement  to  the  FES. 
"Final  Supplemental  Environmental 
Impact  Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  8ft- 
14)".  was  filed  with  CEQ  on  June  9, 1988, 
and  Notice  of  Availability  was 
published  in  the  Federal  Register  of  June 
16, 1988  (53  FR  22582).  and  June  17. 1988 
(53  FR  22727). 

Endangered  Spedes  Act  ConsidOTation         Memorandum  of  Law 


Regulatory  Flexibility  Act,  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March  9. 
1988  (53  FR  7702),  the  Service  reported 
measures  it  had  tmdertaken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  the  Executive  Order, 
these  included  preparing  a 
Determination  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis,  and 
publication  of  a  summary  of  the  latter. 
These  regulations  have  been  determined 
to  be  major  under  Executive  Order  12291 
and  they  have  a  significant  economic 
impact  on  substantial  numbers  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  This  determination  is  detailed  in 
the  aforementioned  documents  which 
are  available  upon  request  from  the 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildhfe  Service, 
Department  of  the  Interior,  Washington, 
DC  20240.  These  regulations  contain  no 
collection  of  information  subject  to 
Office  of  Management  and  Budget 
review  under  the  Paperwork  Reduction 
Act  of  1980. 


Section  7  of  the  Endangered  Species 
Act  provides  that,  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
land  shall]  "insure  that  any  action 
authorized,  funded,  or  carried 
out  *  *  •  is  not  likely  to  jeopardize  the 
continued  existence  of  such  endangered 
or  threatened  species  or  result  in  the 
destruction  or  modification  of  [critical] 
habitat  *   *   *"  The  Service  therefore 
initiated  Section  7  consultation  under 
the  Endangered  Species  Act  for  the 
proposed  hunting  season  frameworks. 

On  June  17, 1988,  the  Chief.  Division  of 
Endangered  Species  and  Habitat 
Conservation,  concluded  that  the 
proposed  actions  were  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species. 

As  in  the  past,  hunting  regulations  this 
year  are  designed,  among  other  things, 
to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species. 

The  Service's  biological  opinions 
resulting  from  its  consultation  under 
section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Office  of  Endangered 
Species  and  the  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Washington,  DC  20240. 


In  the  Federal  Register  dated  March  9, 
1988,  (53  FR  7709)  the  Service  stated  that 
it  planned  to  publish  its  Memorandum  of 
Law  for  the  1988-89  migratory  bird 
hunting  regulations  with  its  first  final 
rulemaking. 

Memorandum  of  Law.  Section  4  of 
Executive  Order  12291  requires  that 
certain  determinations  be  made  before 
any  final  major  rule  may  be  approved. 
Section  4(a)  specifies  that  the  regulation 
must  be  clearly  within  the  authority  of 
law  and  consistent  with  congressional 
intent,  and  that  a  memorandum  of  law 
be  provided  to  support  that 
determination.  Also,  the  agency  must 
state  that  the  factual  conclusions  upon 
which  the  law  is  based  have  substantial 
support  in  the  agency  record  and  that 
full  attention  has  been  given  to  public 
comments  in  general,  and  to  comments 
of  persons  directly  affected  by  the  rule 
in  particular. 

The  development  of  the  annual 
migratory  bird  hunting  regulations  is 
provided  for  under  Section  3  of  the 
Migratory  Bird  Treaty  Act  of  July  3. 
1918,  as  amended  (40  Stat.  755;  16  U.S.C. 
701-708h).  Such  regulations  have  been 
promulgated  annually  since  1918.  They 
appear  in  50  CFR  Part  20,  Subpart  K. 
Congressional  support  for  the 
development  of  these  rules  and  ancillary 
activities  involved  in  their  development 
are  reflected  in  the  U.S.  Fish  and 
Wildlife  Service's  budget  Among  these 
activities  are  biological  surveys,  hunter 
activity  and  harvest  surveys,  research 


investigations,  law  enforcement,  and 
administrative  costs  associated  with  the 
development  and  publication  of  the 
proposed  and  final  rules.  Many  other 
Service  activities,  such  as  the 
acquisition  and  management  of  habitats 
for  migratory  birds,  indirectly  assist  in 
maintaining  the  migratory  bird  resource 
at  levels  which  allow  reasonable  sport 
hunting  harvest. 

In  developing  its  annual  hunting  rules 
for  1988-89.  the  Service  has  published 
two  proposed  rules  for  public  comment 
and  conducted  one  public  hearing  to 
facilitate  public  input  into  the 
rulemaking  process.  Four  additional 
proposed  and  final  rulemakings,  and 
another  public  hearing,  are  included  in 
the  remaining  schedule  for  establishing 
the  annual  hunting  regulations  for  1988- 
89.  Numerous  public  comments 
summarized  and  responded  to  in  Federal 
RegisterB  listed  in  the  preamble  of  this 
document  describe  the  Service's 
consideration  of  the  impacts  of  its 
proposed  rules  on  the  public.  Many  of 
these  comments  originated  from  affected 
State  conservation  agencies,  while 
others  were  submitted  by  the  affected 
public.  In  general  the  comments 
supported  the  Service's  initial  or 
supplementary  regulatory  proposals. 
Comments  which  do  not  support 
proposed  Service  action  have  been 
adequately  addressed.  Additional  public 
comments  are  invited  and  will  be 
addressed  in  subsequent  Federal 
Register  documents.  The  complete 
administrative  record,  including  copies 
of  public  comments,  is  available  for 
inspection  at  the  Office  of  Migratory 
Bird  Management. 

Consequently,  the  Department  has 
determined  that  it  has  fulfilled 
requirements  of  Section  4  of  Executive 
Order  12291  and  the  Migratory  Bird 
Treaty  Act  in  developing  the  1988-89 
migratory  bird  hunting  regulations 
which  are  adequately  supported  by  the 
Service's  records. 

Authorship 

The  primary  author  of  this  final 
rulemaking  is  Morton  M.  Smith,  Office 
of  Migratory  Bird  Management,  working 
under  the  direction  of  Rollin  D. 
Sparrowe,  Chief. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must,  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  rules  were  published 
March  9.  June  7.  and  July  11,  the  Service 
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established  what  it  believed  were  the 
longest  periods  possible  for  public 
comment.  In  doing  this,  the  Service 
recognized  that  at  the  periods'  close, 
time  would  be  of  the  essence.  That  is,  if 
there  were  a  delay  in  the  effective  date 
of  these  regulations  after  this  final 
rulemaking,  the  Service  is  of  the  opinion 
that  States  would  have  insufficient  time 
to  select  their  season  dates,  shooting 
hours  and  limits;  to  communicate  those 
selections  to  the  Service;  and  fmally 
establish  and  publicize  the  necessary 
regulations  and  procedures  to 
implement  their  decisions. 

Therefore,  the  Service  under  authority 
of  the  Migratory  Bird  Treaty  Act  of  July 
3. 1918.  as  amended,  (40  Stat.  755: 16 
U.S.C.  701-708h),  prescribes  final 
frameworks  setting  forth  the  species  to 
be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
from  which  State  conservation  agency 
officials  may  select  hunting  season 
dates  and  other  options.  Upon  receipt  of 
season  and  option  selections  from  State 
officials,  the  Service  will  publish  in  the 
Federal  Register  a  final  rulemaking 
amending  50  CFR  Part  20  to  reflect 
seasons,  limits,  and  shooting  hours  for 
the  contiguous  United  States,  Alaska, 
Puerto  Rico  and  the  Virgin  Islands  for 
the  1988-89  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports. 
Transportation  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1988-89  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3, 1918 
(40  Stat.  755;  16  U.S.C.  701-708h);  the 
Fish  and  Wildlife  Improvement  Act  of 
1978  (92  Stat.  3112;  16  U.S.C.  712);  and 
the  Alaska  Game  Act  of  1925  (43  Stat. 
739.  as  amended.  54  Stat.  1103-04). 

Final  Regulations  Frameworks  for  1988- 
89  Early  Hunting  Seasons  on  Certain 
Migratory  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act,  the  Secretary  of  Interior  has 
approved  final  frameworks  for  season 
lengths,  bag  limits,  shooting  hours,  and 
outside  dates  within  which  States  may 
select  seasons  for  mourning  doves, 
white-winged  doves,  white-tipped 
doves,  band-tailed  pigeons,  rails, 
woodcock,  snipe,  moorhens  and 
gallinules;  experimental  September  duck 


seasons  in  Florida,  Tennessee  and 
Kentucky;  sea  ducks  (scoter,  eider,  and 
oldsquaw)  in  certain  defined  areas  of 
the  Atlantic  Flyway;  experimental 
September  Canada  goose  seasons  in 
Michigan,  Minnesota,  and  Illinois; 
sandhill  cranes;  special  Canada  Goose 
season  in  Wyoming:  extended  falconry 
seasons;  and  migratory  birds  in  Alaska, 
Puerto  Rico  and  the  Virgin  Islands.  For 
the  guidance  of  conservation  agencies, 
these  frameworks  are  summarized 
below. 

Any  State  desiring  its  hunting  seasons 
for  mourning  doves,  white-winged 
doves,  white-tipped  doves,  band-tailed 
pigeons,  rails,  woodcock,  common  snipe, 
common  rrtoorhens  and  purple 
gallinules,  sandhill  cranes  or  extended 
falconry  seasons  to  open  in  September 
must  make  its  selection  no  later  than 
August  10, 1988.  States  desiring  these 
seasons  to  open  after  September  30  may 
make  their  selections  at  the  time  they 
select  regular  waterfowl  seasons. 
Season  selections  for  the  six  States 
offered  experimental  September 
waterfowl  seasons  and  Wyoming's 
special  Canada  goose  season  must  also 
be  made  by  August  10, 1988. 

Atlantic  Flyway  coastal  Stales 
desiring  their  seasons  on  sea  ducks  in 
certain  defined  areas  to  open  in 
September  must  make  their  selection  no 
later  than  August  10. 1988.  Those 
desiring  this  season  to  open  after 
September  may  make  their  selections 
when  they  select  their  regular  waterfowl 
seasons. 

Outside  Dates:  All  dates  noted  are 
inclusive. 

Shooting  Hours:  Between  Vt  hour 
before  sunrise  and  sunset  daily  for  all 
species  except  as  noted  below.  The 
hours  noted  here  and  elsewhere  also 
apply  to  hawking  (taking  by  falconry). 

Mourning  Doves 

Outside  Dates:  Between  September  1, 
1988,  and  January  15, 1989,  except  as 
otherwise  provided.  States  may  select 
hunting  seasons  and  bag  limits  as 
follows: 

Eastern  Management  Unit 

(All  States  east  of  the  Mississippi  River 
and  Louisiana) 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  70 
days  with  bag  and  possession  limits  of 
12  and  24,  respectively, 

or 

Not  more  than  60  days  with  bag  and 
possession  limits  of  15  and  30, 
respectively.  Hunting  seasons  may  be 
split  into  not  more  than  3  periods  under 
either  option. 


Shooting  Hours:  Between  Vi  hour 
before  sunrise  and  sunset  daily. 

Zoning:  Alabama.  Georgia.  Illinois. 
Louisiana  and  Mississippi,  may  elect  to 
zone  their  States  as  follows: 

A.  Two  zones  per  State  having  the 
following  descriptions  or  division  lines: 

Alabama — South  Zone:  Mobile, 
Baldwin,  Escambia,  Covington,  Coffee. 
Geneva,  Dale,  Houston  and  Henry 
Counties.  North  Zone:  Remainder  of  the 
State. 

Georgia— The  Northern  Zone  shall  be 
that  portion  of  the  State  lying  north  of  a 
line  running  west  to  east  along  U.S. 
Highway  280  from  Columbus  to  Wilcox 
County,  thence  southward  along  the 
western  border  of  Wilcox  County, 
thence  east  along  the  southern  border  of 
Wilcox  County  to  the  Ocmulgee  River, 
thence  north  along  the  Ocmulgee  River 
to  Highway  280.  thence  along  Highway 
280  to  the  Little  Ocmulgee  River:  thence 
southward  along  the  Little  Ocmulgee 
River  to  the  Ocmulgee  River;  thence 
southwesterly  along  the  Ocmulgee  River 
to  the  western  border  of  Jeff  Davis 
County;  thence  south  along  the  western 
border  of  Jeff  Davis  County:  thence  east 
along  the  southern  border  of  Jeff  Davis 
and  Appling  Counties;  thence  north 
along  the  eastern  border  of  Appling 
County  to  the  Altamaha  River,  thence 
east  to  the  eastern  border  of  Tattnall 
County;  thence  north  along  the  eastern 
border  of  Tattnall  County;  thence  north 
along  the  western  border  of  Evans  to 
Candler  County;  thence  east  along  the 
northern  border  of  Evans  to  Bulloch 
County;  thence  north  along  the  western 
border  of  Bulloch  County  to  Highway 
301:  thence  northeast  along  Highway  301 
to  the  South  Carolina  line. 
Illinois— V.S.  Highway  36. 
Louisiana — Interstate  Highway  10 
from  the  Texas  State  line  to  Baton 
Rouge.  Interstate  Highway  12  from 
Baton  Rouge  to  Slidell  and  Interstate 
Highway  10  from  Slidell  to  the 
Mi8sis:''ippi  State  line. 
Mississippi— U.S.  Highway  84. 

B.  Within  each  zone,  these  States  may 
select  hunting  seasons  of  not  more  than 
70  days  (or  60  under  the  alternative] 
which  may  be  split  into  not  more  than  3 
periods. 

C.  The  hunting  seasons  in  the  South 
Zones  of  Alabama,  Georgia,  Louisiana 
and  Mississippi  may  commence  no 
earlier  than  September  20, 1988. 

D.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting  hours 
must  be  uniform  within  specific  hunting 


zones. 
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Central  Managesient  Unit 

(Arkansas,  Colorado,  Iowa,  Kansas, 
Minnesota,  Missouri,  Montana, 
Nebraska,  New  Mexico.  North  Dakota, 
Oklahoma.  South  Dakota,  Texas  and 
Wyoming) 

Hunting  Seasons  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  70 
days  with  bag  and  possession  limits  of 
12  and  24,  respectively, 

or 

Not  more  than  60  days  with  bag  and 
possession  Hmits  of  15  and  30, 
respectively.  Hunting  seasons  may  be 
split  into  not  more  than  3  periods  under 
either  option. 

Texas  Zoning: — As  an  alternative  to 
the  basic  frameworks,  Texas  may  select 
hunting  seasons  for  each  of  3  zones 
described  below. 

North  Zone — That  portion  of  the  State 
north  of  a  line  begiiming  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM 1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Interstate 
Hi^way  20;  northeast  along  Interstate 
Highway  20  to  Interstate  Highway  30  at 
Fort  Worth;  northeast  along  Interstate 
Highway  30  to  the  Texas-Arkansas 
State  line. 

South  Zone— That  portion  of  the  State 
south  and  west  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1068  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Hig^ay  148.  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Van  Horn, 
south  and  east  on  U.S.  90  to  San 
Antonio;  then  east  on  Interstate  10  to 
Orange,  Texas. 

Special  White- Winged  Dove  Area  in 
the  South  Zone — ^That  portion  of  the 
State  (oath  and  west  of  a  line  beginning 
at  the  Intematioiuil  Bridge  of  Fort 
Hancock:  north  along  FM  1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Van  Horn, 
south  and  east  on  U.S.  Highway  90  to 
Uvalde,  south  on  \3S.  Highway  83  to 
State  Highway  44;  east  along  State 
Highway  44  to  State  Highway  16  at 
Freer;  south  along  State  Highway  16  to 
State  Highway  285  at  Hebbronville;  east 
along  State  Highway  285  to  FM  1017; 
southeast  along  FM  1017  to  State 
Highway  186  at  Linn;  east  along  State 
Highway  186  to  the  ManHeld  Channel  at 


Port  Mansfield;  east  along  the  Mansfield 
Channel  to  the  Gulf  of  Mexico. 

Central  Zone — That  portion  of  the 
State  lying  between  the  North  and  South 
Zones.  Hunting  seasons  in  these  zones 
are  subject  to  the  following  conditions: 

A.  The  hunting  season  may  be  split 
into  not  more  than  2  periods,  except 
that,  in  that  portion  of  Texas  where  the 
special  4-day  white-winged  dove  season 
is  allowed,  a  limited  mourning  dove 
season  may  be  held  concurrently  with 
the  white-winged  dove  season  and  with 
shooting  hours  coinciding  with  those  for 
white-winged  doves  (see  white-winged 
dove  frameworks). 

B.  Each  zone  may  have  a  season  of 
not  more  than  70  days  (or  60  under  the 
alternative).  The  North  and  Central 
zones  may  select  a  season  between 
September  1, 1988  and  January  25, 1989; 
the  South  zone  between  September  20, 
1988  and  January  25, 1989. 

C.  Except  during  the  special  4-day 
white-winged  dove  season  in  the  South 
Zone,  each  zone  may  have  an  aggregate 
daily  bag  limit  of  12  doves,  (or  15  under 
the  alternative],  no  more  than  2  of  which 
may  be  white-winged  doves  and  no 
more  than  2  of  which  may  be  white- 
tipped  doves.  The  possession  limit  is 
double  the  daily  bag  limit. 

D.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting  hours 
must  be  uniform  within  each  hunting 
zone. 

Western  Management  Unit 

(Arizona,  California,  Idaho,  Nevada, 
Oregon.  Utah  and  Washington) 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits 

Idaho.  Nevada,  Oregon,  Utah  and 
Washington — ^Not  more  than  30 
consecutive  days  between  September  1, 
1988  and  January  15, 1989.  Bag  and 
possession  hmits,  10/20  mourning  doves 
(in  Nevada,  the  daily  bag  and 
possession  limits  of  mourning  and 
white-winged  dove  may  not  exceed  10/ 
20,  respectively,  singly  or  in  the 
aggregate). 

Arizona  and  California — Not  more 
than  60  days  to  be  split  between  two 
periods,  September  1-15. 1988.  end 
November  1, 1968— January  15, 1989.  Bag 
and  possession  limits:  in  Arizona  the 
daily  bag  limit  is  10  mourning  and  white- 
winged  doves  in  the  aggregate  of  which 
no  more  than  6  may  be  wfaite-vnnged 
doves.  The  possession  is  20  mourning 
and  white-winged  doves  in  the 
aggregate  of  which  no  more  than  12  may 
be  white-winged  doves.  In  California  the 
bag  and  possession  limit  is  10  and  20 
singly  or  in  the  aggregate. 


White-Winged  Doves 

Outside  Dates:  Arizona,  California, 
Nevada,  New  Mexico,  and  Texas 
(except  as  shown  below)  may  select 
hunting  seasons  between  September  1 
and  December  31, 1988.  Florida  may 
select  its  hunting  season  between 
September  1, 1988  and  January  15, 1989. 

Arizona  may  select  a  hunting  season 
of  not  more  than  30  consecutive  days 
running  concurrently  with  the  mourning 
dove  season.  The  daily  bag  limit  may 
not  exceed  10  mourning  and  white- 
winged  doves  in  the  aggregate,  no  more 
than  6  of  which  may  be  white-winged 
doves,  and  a  possession  limit  twice  the 
daily  bag  limit  after  the  opening  day. 

In  the  Nevada  counties  of  Clark  and 
Nye,  and  in  the  California  counties  of 
Imperial  Riverside  and  San  Bernardino, 
the  aggregate  daily  bag  and  possession 
limits  of  mourning  and  white-winged 
doves  may  not  exceed  10  and  20, 
respectively,  and  run  concurrently  with 
the  season  on  mourning  doves. 

New  Mexico  May  select  a  hunting 
season  with  daily  bag  and  possession 
limits  not  to  exceed  12  and  24  (or  15  and 
30  if  the  60-day  option  for  mourning 
doves  is  selected)  white-%vinged  and 
mourning  doves,  respectively,  singly  or 
in  the  aggregate  of  the  2  species.  Dates. 
limits,  and  hours  are  to  conform  with 
those  for  mourning  doves. 

Texas  may  select  a  hunting  season  of 
not  more  than  4  days  for  the  special 
white- winged  dove  area  of  the  South 
Zone.  The  daily  bag  limit  may  not 
exceed  10  white-wingedL  mourning,  and 
white-tipped  doves  in  the  aggregate 
including  no  more  than  2  mourning 
doves  and  2  white-tipped  doves  per  day: 
and  the  possesaion  limit  may  not  exceed 
20  white-winged,  mourning  and  white- 
tipped  doves  in  the  aggregate  including 
no  more  than  4  mourning  doves  and  four 
white-tipped  doves  in  possession. 

and 
In  addition,  Texas  may  also  select  a 
white-winged  dove  season  of  not  more 
than  70  da3rs  (or  60  under  the  alternative 
for  mourning  doves)  to  be  held  between 
September  1, 1968,  end  January  25, 1969, 
and  coinciding  with  the  motiming  dove 
season.  The  daily  bag  limit  may  not 
exceed  12  white-winged,  mourning  and 
white-tipped  doves  (or  15  under  the 
alternative)  in  the  aggregate,  of  which 
not  more  than  2  may  be  white-winged 
doves  and  not  more  than  2  of  whidh  may 
be  white-tipped  doves.  The  possession 
limit  may  not  exceed  24  white-winged, 
moummg  and  white-tipped  doves  (or  30 
under  the  alternative)  in  the  aggregate, 
of  which  not  more  then  4  may  be  white- 
winged  doves  and  not  more  than  4  of 
whidi  may  be  white-tipped  doves. 
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Florida  may  select  a  white-winged 
dove  season  of  not  more  than  70  days 
(or  60  under  the  alternative  for  mourning 
doves)  to  be  held  between  September  1. 
1988.  and  January  15, 1989.  and 
coinciding  with  the  mourning  dove 
season.  The  aggregate  daily  bag  and 
possession  limits  of  mourning  and 
white-winged  doves  may  not  exceed  12 
and  24  (or  15  and  30  if  the  60-day  option 
for  mourning  doves  is  selected): 
however,  for  either  option,  the  bag  and 
possession  limits  of  white-winged  doves 
may  not  exceed  4  and  8.  respectively. 

Band-Tailed  Pigeons 

Pacific  Coast  States  and  Nevada: 
California,  Oregon,  Washington  and  the 
Nevada  counties  of  Carson  City. 
Douglas,  Lyon,  Washoe,  Humboldt, 
Pershing,  Churchill.  Mineral  and  Storey. 

Outside  Dates:  Between  September 
15, 1988,  and  January  1, 1989. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  16 
consecutive  days,  with  a  bag  and 
possession  limit  of  4. 

Zoning:  California  may  select  hunting 
seasons  of  16  consecutive  days  in  each 
of  the  following  two  zones: 

1.  In  the  counties  of  Alpine.  Butte.  Del 
Norte,  Glenn,  Humboldt,  Lassen, 
Mendocino,  Modoc,  Plumas.  Shasta. 
Sierra,  Siskiyou.  Tehama  and  Trinity; 
and 

2.  The  remainder  of  the  State. 
Four-Corners  States:  Arizona, 

Colorado,  New  Mexico  and  Utah. 

Outside  Dates:  Between  September  1 
and  November  30. 1988. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  30 
consecutive  days,  with  bag  and 
possession  limits  of  5  and  10. 
respectively. 

Areas:  These  seasons  shall  be  open 
only  in  the  areas  delineated  by  the 
respective  States  in  their  hunting 
regulations. 

Zoning:  New  Mexico  may  be  divided 
into  North  and  South  Zones  along  a  line 
following  U.S.  Highway  60  from  the 
Arizona  State  line  east  to  Interstate 
Highway  25  at  Socorro  and  south  along 
Interstate  Highway  25  from  Socorro  to 
the  Texas  State  line.  Hunting  seasons 
not  to  exceed  20  consecutive  days  may 
be  selected  between  September  1  and 
November  30, 1988,  in  the  North  Zone 
and  October  1  and  November  30. 1988. 
in  the  South  Zone. 

Rails 

(Clapper.  King,  Sora  and  Virginia) 

Outside  Dates:  States  included  herein 
may  select  seasons  between  September 
1, 1988,  and  January  20, 1989,  on  clapper, 
king,  sora  and  Virginia  rails  as  follows: 


Hunting  Seasons:  The  season  may  not 
exceed  70  days.  Any  State  may  split  its 
season  into  two  segments. 

Clapper  and  King  Rails 

Daily  Bag  and  Possession  Limits:  In 
Rhode  Island.  Connecticut.  New  Jersey. 
Delaware,  and  Maryland.  10  and  20 
respectively,  singly  or  in  the  aggregate 
of  these  two  species.  In  Texas. 
Louisiana.  Mississippi.  Alabama. 
Georgia,  Florida.  South  Carolina.  North 
Carolina,  and  Virginia.  15  and  30. 
respectively,  singly  or  in  the  aggregate 
of  the  two  species. 

Sara  and  Virginia  Rails 

Daily  Bag  and  Possession  Limits:  In 
the  Atlantic,  Mississippi  and  Central ' 
Flyways  and  portions  of  Colorado. 
Montana.  New  Mexico  and  Wyoming  in 
the  Pacific  Flyway*.  25  daily  and  25  in 
possession,  singly  or  in  the  aggregate  of 
the  two  species. 

Woodcock 

Outside  Dates:  States  in  the  Atlantic 
Flyway  may  select  hunting  seasons 
between  October  1. 1988.  and  January 
31. 1989.  States  in  the  Central  and 
Mississippi  Flyways  may  select  hunting 
seasons  between  September  1, 1988.  and 
February  28. 1989 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  In  the  Atlantic 
Flyway,  seasons  may  not  exceed  45 
days,  with  bag  and  possession  limits  of 
3  and  6.  respectively:  in  the  Central  and 
Mississippi  Flyways.  seasons  may  not 
exceed  65  days,  with  bag  and 
possession  limits  of  5  and  10. 
respectively.  Season  may  be  split  into 
two  segments. 

Zoning:  New  Jersey  may  select 
seasons  by  north  and  south  zones 
divided  by  State  Highway  70.  The 
season  in  each  zone  may  not  exceed  35 
days. 

Common  Snipe 

Outside  Dates:  Between  September  1. 
1988.  and  February  28. 1989.  In  Maine, 
Vermont,  New  Hampshire. 
Massachusetts,  Rhode  Island. 
Connecticut.  New  York.  New  Jersey. 


'  The  Central  Flyway  is  defined  as  follows; 
Colorado  (east  of  the  Continental  Divide).  Kansas. 
Montana  (east  of  Hill.  Chouteau.  Cascade.  Meagher, 
and  Park  Counties).  .Nebraska.  New  Mexico  (east  of 
the  Continental  Divide  but  outside  the  |icarilla 
Apache  Indian  Reservation),  North  Dakota, 
Oklahoma.  South  Dakota.  Texas  and  Wyoming 
(east  of  the  Continental  Divide). 

•The  Pacific  Flyway  is  defined  as  follows: 
Arizona,  California,  Idaho,  Nevada.  Oregon.  Utah, 
and  Washington:  those  portions  of  Colorado  and 
Wyoming  lying  west  of  the  Continental  Divide:  New 
Mexico  west  of  the  Continental  Divide  plus  the 
entire  |lcarilla  Apache  Indian  Reservation:  and  In 
Montana,  the  counties  of  Hill.  Chouteau.  Cascade 
Meagher  and  Park,  and  all  counties  west  thereof. 


Delaware.  Maryland  and  Virginia  the 
season  must  end  no  later  than  January 
31. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Seasons  may  not 
exceed  107  days  in  the  Atlantic, 
Mississippi  and  Central  Flyways  and  93 
days  in  Pacific  Flyway  portions  of 
Montana,  Wyoming.  Colorado  and  New 
Mexico.  In  the  remainder  of  the  Pacific 
Flyway  the  season  shall  coincide  with 
the  duck  seasons.  Seasons  may  be  split 
into  two  segments.  Bag  and  possession 
limits  are  8  and  16.  respectively. 

Common  Moorhens  and  Purple 
Gallinules 

Outside  Dates:  September  1, 1988. 
through  January  20. 1989.  in  the  Atlantic 
and  Mississippi  Flyways  September  1. 
1988,  through  January  22, 1989.  in  the 
Central  Flyway,  States  in  the  Pacific 
Flyway  must  select  their  hunting  season 
to  coincide  with  their  duck  seasons. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Seasons  may  not 
exceed  70  days  in  the  Atlantic. 
Mississippi  and  Central  Flyways;  in  the 
Pacific  Flyway  seasons  must  be  the 
same  as  the  duck  seasons.  Seasons  may 
be  split.  Bag  and  possession  limits  are  15 
and  30  common  moorhens  and  purple 
gallinules.  singly  or  in  the  aggregate  of 
the  two  species,  respectively;  except  the 
daily  bag  and  possession  limits  in  the 
Pacific  Flyway  may  not  exceed  25  coots 
and  common  moorhens,  singly  or  in  the 
aggregate  of  the  two  species. 

Sandhill  Cranes 

Regular  Seasons  in  the  Central  Flyway 

Seasons  not  to  exceed  58  days 
between  September  1. 1988.  and 
February  28. 1989,  may  be  selected  in 
the  following  States:  Colorado  (the 
Central  Flyway  portion  except  the  San 
Luis  Valley);  Kansas;  Montana  (the 
Central  Flyway  portion  except  that  area 
south  of  1-90  and  west  of  the  Bighorn 
River);  North  Dakota  (west  of  U.S.  281); 
South  Dakota;  and  Wyoming  (in  the 
counties  of  Campbell,  Converse.  Crook. 
Goshen.  Laramie.  Niobrara.  Platte  and 
Weston). 

For  the  remainder  of  the  flyway. 
seasons  not  to  exceed  93  days  between 
September  1. 1988  and  February  28, 1989, 
may  be  selected  in  the  following  States: 
New  Mexico  (the  counties  of  Chaves. 
Curry.  DeBaca,  Eddy.  Lea,  Quay  and 
Roosevelt):  Oklahoma  (that  portion  west 
of  1-35);  and  Texas  (that  portion  west  of 
a  line  from  Brownsville  along  U.S.  77  to 
Victoria;  U.S.  87  to  Placedo;  Farm  Road 
616  to  Blessing;  State  35  to  Alvin;  State  6 
to  U.S.  290;  U.S.  290  to  Sonora;  U,S,  277 
to  Abilene;  Texas  351  to  Albany;  U.S. 
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283  to  Vernon;  and  U.S.  183  to  the 
Texas-Oklahoma  boundary). 

Bag  and  Possession  Limits:  3  and  6. 
respectively. 

Permits:  Each  person  participating  in 
the  regular  sandhill  crane  seasons  must 
obtain  and  have  in  his  possession  while 
hunting  a  valid  Federal  sandhill  crane 
hunting  permit. 

Special  Seasons  in  the  Central  and 
Pacific  Flyways 

Arizona,  Colorado,  Idaho,  Montana, 
New  Mexico,  Utah  and  Wyoming  may 
select  seasons  for  hunting  sandhill 
cranes  within  the  range  of  the  Rocky 
Mountain  Population  (as  described  in  a 
management  plan  approved  March  22, 
1982  (revised  July  28, 1987),  by  the 
Central  and  Pacific  Flyway  Councils) 
subject  to  the  following  conditions: 

1.  Outside  dates  are  September  1 — 
Novembei  30, 1988  except  September  1. 
1988— January  31, 1989,  in  the  Hatch- 
Deming  Area  (Zone)  in  New  Mexico 
(Sierra,  Luna,  and  Dona  Ana  Counties). 

2.  Season(s)  in  any  State  or  zone  may 
not  exceed  30  days. 

3.  Daily  bag  limits  may  not  exceed  3 
and  season  limits  may  not  exceed  9. 

4.  Participants  must  have  in  their 
possession  while  hunting  a  valid  permit 
issued  by  the  appropriate  State. 

5.  Numbers  of  permits,  areas  open  and 
season  dates,  protection  plans  for  other 
species,  and  other  provisions  of  seasons 
are  consistent  with  the  management 
plan  and  approved  by  the  Central  and 
Pacific  Flyway  Councils. 

6.  Seasons  in  the  Middle  Rio  Grande 
Valley  zone  and  the  Hatch-Deming  Zone 
in  New  Mexico  and  in  Utah  will  be 
experimental. 

Scoter,  Eider,  and  Oldsquaw  Ducks 
(Atlantic  Flyway) 

Outside  Dates:  Between  September 
15, 1988,  and  January  20, 1989. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  to  exceed  107 
days,  with  bag  and  possession  limits  of 
7  and  14,  respectively,  singly  or  in  the 
aggregate  of  these  species. 

Bag  and  Possession  Limits  During 
Regular  Duck  Season:  Within  the 
special  sea  duck  areas,  during  the 
regular  duck  season  in  the  Atlantic 
Flyway,  States  may  set,  in  addition  to 
the  limits  applying  to  other  ducks  during 
the  regular  duck  season,  a  daily  limit  of 
7  and  a  possession  limit  of  14  scoter, 
eider  and  oldsquaw  ducks,  singly  or  in 
the  aggregate  of  these  species. 

Areas:  In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
from  the  first  upstream  bridge  in  Maine, 
New  Hampshire.  Massachusetts,  Rhode 
Island,  Connecticut  and  New  York;  in 
any  waters  of  the  Atlantic  Ocean  and  in 


any  tidal  waters  of  any  bay  which  are 
separated  by  at  least  1  mile  of  open 
water  from  any  shore,  island  and 
emergent  vegetation  in  New  Jersey, 
South  Carolina,  and  Georgia;  and  in  any 
waters  of  the  Atlantic  Ocean  and  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island  and 
emergent  vegetation  in  Delaware, 
Maryland,  North  Carolina  and  Virginia; 
and  provided  that  any  such  areas  have 
been  described,  delineated  and 
designated  as  special  sea  duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States.  In  all 
other  areas  of  these  States  and  in  all 
other  States  in  the  Atlantic  Flyway,  sea 
ducks  may  be  taken  only  during  the 
regular  open  season  for  ducks  and  they 
must  be  included  in  the  regular  duck 
season  convention  or  point-system  daily 
bag  and  possession  limits. 

Deferred  Selection:  Any  State  desiring 
its  sea  duck  season  to  open  in 
September  must  make  its  selection  no 
later  than  August  10, 1988.  Any  State 
desiring  its  sea  duck  season  to  open 
after  September  may  make  its  selection 
at  the  time  it  selects  its  waterfowl 
season. 

Special  September  Duck  Seasons 

Florida  September  Duck  Season:  An 
experimental  5-consecutive  day  duck 
season  may  be  selected  in  September, 
the  daily  bag  limit  will  be  3  wood  ducks 
and  the  possession  limit  will  be  double 
the  daily  bag  limit. 

Tennessee  and  Kentucky  September 
Duck  Seasons:  Experimental  5- 
consecutive-day  duck  seasons  may  be 
selected  in  September  by  Tennessee  and 
Kentucky.  The  daily  bag  limit  will  be  2 
wood  ducks  and  the  possession  limit 
will  be  double  the  daily  bag  limit. 

Special  Early-September  Canada  Goose 
Seasons 

Experimental  Canada  goose  seasons 
of  up  to  10  consecutive  days  may  be 
selected  in  September  by  Michigan, 
Illinois,  and  Minnesota  subject  to  the 
following  conditions: 

1.  Outside  dates  for  the  season  are 
September  1-10, 1988. 

2.  The  daily  bag  and  possession  limits 
will  be  no  more  than  5  and  10  Canada 
geese,  respectively. 

3.  Areas  open  to  the  hunting  of 
Canada  geese  are  as  follows: 

Michigan:  Lower  Peninsula — all  areas 
except  the  Shiawassee  River,  Allegan, 
Lapeer  and  Muskegon  State  Game 
Areas  (SGA),  the  Shiawassee  National 
Wildlife  Refuge,  that  portion  of  the 
Maple  River  SGA  east  of  State  Road, 
that  portion  of  the  Pointe  Mouillee  SGA 
south  of  the  Huron  River,  Muskegon 


county  Wastewater  Area,  and  the  Fish 
Point  and  Nayanquing  Point  Wildlife 
Areas. 

Upper  Peninsula — that  area  bounded 
by  a  line  beginning  at  the  Michigan/ 
Wisconsin  border  in  Green  Bay  and 
extending  north  through  the  center  of 
Little  Bay  De  Noc  and  the  center  of 
White  Fish  River  to  U.S.  Highway  2  east 
along  U.S.  Highway  2  to  Interstate 
Highway  75,  north  along  Interstate 
Highway  75  to  State  Highway  28,  west 
along  State  Highway  28  to  State 
Highway  221,  then  north  along  Slate 
Highway  221  to  Brimley.  then  north  to 
the  Michigan/Ontario  border. 

Illinois:  McHenry,  Lake,  Kane. 
DuPage,  Cook,  Kendall,  Grundy,  Will, 
and  Kankakee  Counties. 

Minnesota:  All  or  portions  of  Anoka, 
Washington,  Ramsey.  Hennepin,  Carver. 
Scott  and  Dakota  Counties. 

4.  Areas  open  to  hunting  must  be 
described,  delineated  and  designated  as^ 
such  in  each  State's  hunting  regulations^ 

Wyoming  may  select  a  September 
season  for  Canada  geese  subject  to  the 
following  conditions: 

1.  The  season  must  be  concurrent  with 
the  September  Sandhill  crane  season. 

2.  Outside  dates  for  the  season(6)  are 
September  1-22, 1988. 

3.  Hunting  will  be  by  State  permit. 

4.  No  more  than  60  permits  may  be 
issued  for  the  Salt  River  (Star  Valley) 
area  in  Lincoln  County.  Each  permittee 
may  take  2  Canada  geese  per  season. 

5.  No  more  than  75  permits  may  be 
issued  in  the  Eden-Faraon  Agricultural 
Project  in  Sweetwater  and  Sublette 
Counties,  each  permittee  may  take  no 
more  than  1  goose  per  season,  and  the 
season  may  not  exceed  14  days. 

Special  Falconry  Regulations 

Extended  Seasons:  Falconry  is  a 
permitted  means  of  taking  migratory 
game  birds  in  any  State  meeting  Federal 
falconry  standards  in  50  CFR  21.29(k). 
These  States  may  select  an  extended 
season  not  exceeding  107  days  for 
taking  migratory  game  birds  in 
accordance  with  the  following: 

Framework  Dates:  Seasons  must  fall 
between  September  1, 1988  and  March 
10, 1989. 

Daily  Bag  and  Possession  Limits: 
Falconry  daily  bag  and  possession  limits 
for  ell  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  birds, 
respectively,  singly  or  in  the  aggregate, 
during  both  regular  hunting  seasons  and 
extended  falconry  seasons. 

Regulations  Publication:  Each  State 
selecting  the  special  season  must  infonn 
the  Service  of  the  season  dates  and 
publish  said  regulations. 
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Regular  Seasons:  General  hunting 
regulations,  including  seasons,  hours, 
and  limits,  apply  to  falconry  in  each 
State  listed  in  50  CFR  21^k)  which 
does  not  sdect  an  extended  falconry 
season. 

Note. — In  no  instance  shall  the  total 
number  of  days  in  any  combination  of  duck 
seasons  (regular  duck  season,  sea  duck 
season,  September  seasons,  special  scaup 
season,  special  scaup  and  goldeneye  season 
or  falconry  season)  exceed  107  days  for  a 
species  in  one  geographical  area.  The 
extension  of  this  framework  to  include  the 
period  September  1. 19e8-March  10. 1989.  is 
considered  tentative,  and  will  be  evaluated  in 
cooperation  with  States  offering  such 
extensions  after  a  period  of  several  years. 

Final  Frameworks  for  Selecting  Open 
Season  Dates  for  Hunting  Nfigratory 
Birds  in  Alaska.  IMS-ISU 

Outside  Dates:  Between  September  1. 
1988,  and  January  26. 1989.  Alaska  may 
select  seasons  on  waterfowl,  snipe, 
cranes,  and  tunda  swans  subject  to  the 
following  limitationr 

Shooting  hours:  One-half  hour  befcHV 
sunrise  to  sunset  daily. 

Hunting  seasons 

Ducks,  geese  and  brant — ^107 
consecutive  days  for  ducks,  geese,  and 
brant  in  each  of  the  following:  North 
2k)ne  (State  Game  Management  Units 
11-13  and  17-26):  Gulf  Coast  2:one  (State 
Game  Management  Units  5-7,  9. 14-16, 
and  10— Unimak  Island  only);  Southeast 
Zone  (State  Came  Management  Units  1- 
4);  Pribilof  and  Aleutian  Islands  Zone 
(State  Game  Management  Unit  10 — 
except  Unimak  Island);  Kodiak  Zone 
(State  Game  Management  Unit  8).  The 
season  may  be  split  without  penalty  in 
the  Kodiak  Zone.  Exceptions:  The 
season  is  closed  on  Canada  geese  From 
Unimak  Pass  westward  in  the  Aleutain 
Island  chain.  Throughout  the  State  there 
is  no  open  hunting  season  for  Aleutain 
Canada  geese,  cackling  Canada  geese 
and  emperor  geese. 

Snipe  and  sandhill  cranes — An  open 
season  concurrent  with  the  duck  season. 

Daily  Bag  and  Possession  Limits 

Ducks — Except  as  noted,  a  basic  daily 
bag  limit  of  5  and  a  possession  limit  of 
15  ducks.  Daily  bag  and  possession 
limits  in  the  North  Zone  are  8  and  24. 
and  in  the  Gulf  Coast  Zone  they  are  6 
and  18.  respectively.  The  basic  limits 
may  not  include  more  than  2  pintails 
daily  and  6  pintails  in  possession.  There 
is  no  open  season  on  canvasback.  In 
addition  to  the  basic  limit,  there  is  a 
daily  bag  limit  of  15  and  a  possession 
limit  of  30  scoter,  eider,  oldsquaw. 
harlequin,  and  common  and  red- 
breasted  mergansers,  singly  or  in  the 
aggregate  of  these  species. 


Geese — A  basic  daily  bag  limit  of  6 
and  a  possession  limit  of  12,  of  which 
not  more  than  4  daily  and  8  in 
possession  may  be  greater  white-fronted 
or  Canada  geese,  singly  or  the  aggregate 
of  these  species. 

Brant — A  daily  bag  limit  of  2  and  a 
possession  limit  of  4. 

Common  snipe — A  daily  bag  limit  of  8 
and  a  possession  limit  of  16. 

Sandhill  cranes— A  daily  bag  limit  of 
3  and  a  possession  limit  of  6. 

Tundra  swans — In  Game  Management 
Unit  22  an  experimental  open  season  for 
tundra  swans  may  be  selected  subject  to 
the  following  conditions: 

1.  No  more  than  300  permits  may  be 
issued,  authcnizing  each  permittee  to 
take  1  tundra  swan. 

2.  The  season  must  be  concurrent  with 
the  duck  season. 

3.  The  appropriate  State  agency  must 
issue  permits,  obtain  harvest  and  hunter 
participation  data,  and  report  the  results 
of  this  hunt  to  the  Service  by  June  1. 
1989. 

Fmal  Frameworks  for  Selecting  Open 
Season  Dates  for  Hunting  Migratory 
Birds  in  Puerto  Rico,  ISBS^^S 

Shooting  hours:  Between  one-half 
hour  before  sunrise  and  sunset  daily. 

Doves  and  Pigeons 

Outside  Dates:  Puerto  Rico  may  select 
hunting  seasons  between  September  1. 
1988,  and  January  15, 1989,  as  follows: 

Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida,  mourning,  and  white- 
winged  doves,  and  scaly-naped  pigeons. 

Doily  Bag  and  Possession  Limits:  Not 
to  exceed  10  doves  of  the  species  named 
herein,  singly  or  in  the  aggregate,  and 
not  to  exceed  5  scaly-naped  pigeons. 

Closed  Areas. — Municipality  of 
Culebra  and  Desecheo  Island— closed 
under  Commonwealth  regulations. 

Mono  Island — closed  In  order  to 
protect  the  reduced  population  of  white- 
crowned  pigeon  [Columba 
leucocephala).  known  locally  as 
"Paloma  cabeciblanca." 

El  Verde  Closure  Area — consisting  of 
those  areas  of  the  municipalities  of  Rio 
Grande  and  Loiza  delineated  as  follows: 
(1)  All  lands  between  Routes  956  on  the 
west  and  186  on  the  east,  from  Route  3 
on  the  north  to  the  juixcture  of  Routes 
956  and  186  (Km  13.2)  in  the  south;  (2)  all 
lands  between  Routes  186  and  966  from 
the  juncture  on  186  and  966  on  the  north, 
to  the  Caribbean  National  Forest 
Boundary  on  the  south;  (3)  all  lands 
lying  west  of  Route  186  for  one  kilometer 
from  the  juncture  of  Routes  186  and  956 
south  to  KM  6  on  Route  186;  (4)  all  lands 
within  Km  14  and  Km  6  on  the  west  and 
the  Caribbean  National  Forest  Boundary 
on  the  east;  and  (5)  all  lands  within  the 


Caribbean  National  Forest  Boundary 
whether  private  or  public.  The  purpose 
of  this  closure  is  to  afford  protection  to 
the  Puerto  Rican  parrot  [Amazona 
vittato)  presently  listed  as  an 
endangered  species  under  the 
Endangered  Species  Act  of  1973. 

Cidra  Municipality  and  Adjacent 
Areas  consisting  of  all  of  Cidra 
Municipality  and  portions  of  Agues 
Buenas,  Caguas,  Cayer.  and  Comerio 
Municipalities  as  encompassed  within 
the  following  boundary:  beginning  on 
Highway  172  as  it  leaves  the 
Municipality  of  Cidra  on  the  west  edge, 
north  to  Midway  156,  east  on  Highway 
156  to  Highway  1,  south  on  Highway  1  to 
Highway  765,  south  on  Highway  765  to 
Highway  763.  south  on  Highway  763  to 
the  Rio  Guavate,  west  along  Rio 
Guavate  to  Highway  1,  southwest  on 
Highway  1  to  (^ghway  14.  west  on 
Highway  14  to  Highway  729,  north  on 
Highway  729  to  Cidra  Municipality,  and 
westerly,  northerly,  and  easterly  along 
the  Cidra  Municipality  boundary  to  the 
point  of  begirming.  The  purpose  of  this 
closure  is  to  protect  the  Plain  pigeon 
[Columba  inomata  wetmorei],  locally 
known  as  "Paloma  Sabanera."  which  is 
piesMit  in  the  above  locale  in  small 
numbers  and  is  presently  listed  as  an 
endangered  species  under  the 
Endangered  ^cies  Act  of  1973. 

Ducks.  Coots.  Moorhens,  Gallinules  and 
Snipe 

Outside  Dates:  Between  November  5, 
1988,  and  February  28, 1988,  Puerto  Rico 
may  select  hunting  seasons  as  follows: 

Hunting  Seasons:  Not  more  than  55 
days  may  be  selected  for  hunting  ducks, 
common  moorhens,  and  common  snipe. 
The  season  may  be  split  into  two 
segments. 

Daily  Bag  and  Possession  Limits. — 
Ducks — Not  to  exceed  3  daily  and  6  in 
possession,  except  that  the  season  is 
closed  on  the  ruddy  duck  (Oxyura 
jamaicensis];  the  White-cheeked  pintail 
(Anas  bahamensis);  West  Indian 
whisding  (tree)  duck  (Dendrocygna 
arborea];  fulvous  whistling  (tree)  duck 
(Dendrocygna  bicolor],  and  the  masked 
duck  (Oxyura  dominica),  which  are 
protected  by  the  Commonwealth  of 
Puerto  Rico. 

Common  moorhens — Not  to  exceed  6 
daily  and  12  in  possession:  the  season  is 
closed  on  purple  gallinules  (Porphyrula 
martinica). 

Common  snipe — Not  to  exceed  6  daily 
and  12  in  possession. 

Coots — ^There  is  no  open  season  on 
coots,  i.e.  common  coots  (Fulica 
americana)  and  Caribbean  coots  [Fulica 
caribaeo). 
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Closed  Areas:  No  open  season  for 
ducks,  common  moorhens,  and  common 
snipe  is  prescribed  in  the  Municipality 
of  Culebra  and  on  Desecheo  Island. 

Final  Frameworks  for  Selecting  Open 
Season  Dates  for  Hunting  Migratory 
Birds  in  the  Virgin  Islands,  1988-89 

Shooting  Hours:  Between  one-half 
hour  before  sunrise  and  sunset  daily. 

Doves  and  Pigeons 

Outside  Dates:  The  Virgin  Islands 
may  select  hunting  seasons  between 
September  1. 1988,  and  January  15, 1989. 
as  follows: 

Hunting  Season:  Not  more  than  60 
days  for  Zenaida  doves  and  scaly-naped 
pigeons  throughout  the  Virgin  Islands. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida  doves  and  5  scaly- 
naped  pigeons. 

Closed  Seasons:  No  open  season  is 
prescribed  for  ground  or  quail  doves,  or 
other  pigeons  in  the  Virgin  Islands. 

Local  Names  for  Certain  Birds 

Zenaida  dove  [Zenaida  aurita] — 
mountain  dove. 

Bridled  quail  dove  [Geotrygon 
/7?ys<oceo>— Barbary  dove,  partridge 
(protected). 

Common  Ground  dove  [Columbu 
passerina) — stone  dove,  tobacco  dove, 
rola.  tortolita  (protected). 

Scaly-naped  pigeon  [Columba 
squamosa] — red-necked  pigeon,  scaled 
pigeon. 

Ducks 

Outside  Dates:  Between  December  1, 
1988,  and  January  31, 1989,  the  Virgin 
Islands  may  select  a  duck  hunting 
season  as  follows: 

Hunting  Seasons:  Not  more  than  55 
consecutive  days  may  be  selected  for 
hunting  ducks. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  3  daily  and  6  in  possession, 
except  that  the  season  is  closed  on  the 
ruddy  duck  [Oxyura  jamaicensis);  the 
White-cheeked  pintail  {Anas 
bahamensis);  West  Indian  whistling 
(tree)  duck  (Dendrocygna  arborea]; 
fulvous  whistling  (tree)  duck 
{Dendrocygna  bicolor],  and  the  masked 
duck  {Oxyura  dominica). 

Date:  July  28. 1988. 

Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  8ft-17952  Filed  8-8-88;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  683 

(Docket  No.  80483-8147] 

Western  Pacific  Bottomfish  Fistieries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

summary:  NOAA  issues  a  flnal  rule  to 
implement  a  limited  access  program  for 
the  bottomfish  fishery  in  certain  waters 
of  the  Northwestern  Hawaiian  Islands 
(NWHI).  The  program  establishes  a 
control  zone  called  the  Ho'omalu  Zone, 
in  which  a  person  must  have  a  limited 
entry  permit  to  fish,  and  a  qualifying 
zone  called  the  Mau  Zone,  in  which  a 
person  could  earn  points  to  qualify  for 
future  eligibility  for  a  limited  entry 
permit.  Persons  who  can  demonstrate 
participation  in,  or  substantial  financial 
commitment  to  participate  in  the  NWHI 
fishery,  on  or  before  August  7, 1985, 
would  be  eligible  for  initial  permits  to 
participate  in  the  Ho'omalu  Zone 
fishery.  A  landings  requirement  is 
established  to  maintain  eligibility  for 
annual  renewal  of  permits.  No  new 
permits  to  enter  the  fishery  will  be 
issued  until  stocks  are  sufficiently  large 
to  provide  adequate  catches.  A  point 
system  is  established  to  qualify  persons 
for  permits  for  future  entry  to  the 
fishery.  The  Western  Pacific  Fishery 
Management  Council  (Council),  with  the 
advice  of  an  industry  and  government 
Advisory  Review  Board,  will  make 
recommendations  to  the  Regional 
Director.  Southwest  Region,  NMFS, 
regarding  future  entry  to  the  fishery.  The 
objectives  of  the  limited  access  program 
are  to  reduce  the  risk  of  overfishing, 
reduce  the  level  of  overcapitalization  in 
the  fishery,  increase  stability  in  the 
fishery,  and  increase  profitability  or  net 
return  to  the  fishery.  The  Council  will 
undertake  a  full  evaluation  of  the 
effectiveness  of  the  program  in  5  years. 
Under  the  rule,  it  is  a  violation  of 
Federal  law  to  fail  to  report  fishery  data 
in  accordance  with  State  reporting 
requirements  and  vessel  operators  must 
notify  the  U.S.  Coast  Guard  prior  to 
anticipated  arrival  in  port  to  unload 
bottomfish  taken  in  the  NWHI. 
EFFECTIVE  DATES:  September  6, 1988. 
The  permit  requirement  will  go  into 
effect  January  1, 1989.  Persons  who  wish 
to  obtain  permits  by  that  date  must  file 
the  application  and  supplementary 
information  by  November  30, 1988. 
ADDRESS:  A  copy  of  the  amendment 
containing  the  limited  access  program. 


the  environmental  assessment  (EA).  and 
the  regulatory  impact  review  (RIR)  may 
be  obtained  by  contacting  the  Western 
Pacific  Fishery  Management  Council. 
1164  Bishop  Street.  Suite  1406.  Honolulu. 
Hawaii  96813.  808-523-1368.  Comments 
on  information  collection  requirements 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Washington.  DC  20503.  Attention 
Desk  Officer  for  NOAA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Svein  Fougner  (Southwest  Region, 
Terminal  Island,  CA).  213-514-6660;  or 
Peter  Milone  (Southwest  Region. 
Honolulu,  HI),  808-955-8831. 

SUPPLEMENTARY  INFORMATION:  The 

domestic  fisheries  for  bottomfish  in  the 
U.S.  exclusive  economic  zone  (EEZ) 
adjacent  to  the  State  of  Hawaii  are 
managed  under  the  Fishery  Management 
Plan  for  the  Bottomfish  and  Seamount 
Croundfish  Fisheries  of  the  Western 
Pacific  Region  (FMP).  The  FMP  was 
developed  by  the  Council  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (MFCMA)  and 
implemented  August  27, 1986  (51  FR 
27413,  July  31, 1986). 

The  notice  of  availability  of 
Amendment  2  to  the  FMP  was  published 
on  April  18. 1988  (53  FR  12n2)  and  the 
proposed  rule  was  published  on  May  11. 
1988  (53  FR  16735).  Comments  were 
invited  until  June  20, 1988.  One  written 
comment  was  received. 

The  preamble  to  the  proposed  rule 
presented  in  substanfial  detail  the 
features  of  the  limited  access  program 
proposed  for  the  NWHI  and  that 
discussion  will  not  be  repeated  here. 

This  final  rule  is  scheduled  to  go  into 
effect  January  1. 1989.  Interested  persons 
should  be  advised  that  the  Regional 
Director.  Southwest  Region.  NMFS.  will 
be  working  with  the  Council  and  the 
State  of  Hawaii  to  prepare  for 
implementation  of  the  Ho'omalu  Zone 
permit  requirement  and  other  provisions 
of  the  limited  access  program.  Persons 
who  wish  to  obtain  permits  under  this 
program  are  urged  to  obtain  application 
forms  from  the  Southwest  Region  and  to 
compile  and  submit  the  necessary 
documentation  of  participation  in  the 
fishery,  or  of  financial  commitments 
made  for  participation  in  the  fishery  by 
November  30, 1988,  in  time  for  review 
and  award  of  permits  in  advance  of  the 
effective  date.  The  NMFS  also  will 
arrange  the  protected  species  seminars 
required  for  captains  and  relief  captains 
and  will  advise  applicants  of  the  time 
and  location  of  seminars  when  permit 
apphcations  were  received. 
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Comments  and  Responses 

Written  comments  were  received  from 
one  individual. 

Comment:  The  individual  objected  to 
the  proposed  limited  access  program 
because  he  had  been  advised  that  he 
might  not  qualify  for  an  initial  permit. 
He  indicated  he  had  previously 
supported  the  proposal  when  he  had 
been  assured  that  he  would  qualify. 

Response:  Whether  or  not  this  person 
would  qualify  is  not  yet  known.  Under 
the  program,  the  Southwest  Regional 
Director  will  make  a  decision  based  on 
the  information  presented  in  support  of 
an  application,  including  documentation 
of  participation  in  the  fishery  on  or 
before  August  7, 1985,  or  of  a  firm 
commitment  or  offer  to  buy  a  vessel  for 
the  fishery  on  or  before  August  7, 1985. 
It  also  is  noted  that  even  if  the 
individual  does  not  qualify  for  an  initial 
permit  under  the  criteria  of  the  program, 
he  may  qualify  for  subsequent  entry  to 
the  fisheiy  under  the  point  system  for 
new  participation  when  the  Regional 
Director  concludes  that  stock  and 
economic  conditions  warrant  additional 
entry. 

Changes  From  the  Proposed  Rule  in  the 
Final  Rule 

A  prohibition  that  did  not  appear  in 
the  proposed  rule  is  added  in  the 
regulatory  text  of  the  final  rule.  The 
proposed  rule  {md  this  final  rule  contain 
§  683.27,  which  requires  fishermen  to 
notify  the  U.S.  Coast  Guard  at  least  24 
hours  before  making  any  landing  of 
bottomfish  from  the  Ho'omalu  Zone. 
This  final  rule  adds  a  new  paragraph  (n) 
to  §  683.6,  General  prohibitions,  which 
expressly  prohibits  failure  to  comply 
with  the  requirement  of  §  683.27. 

Classification 

The  Director,  Southwest  Region, 
NMFS.  determined  that  the  Amendment, 
as  approved,  is  necessary  for  the 
conservation  and  management  of  the 
NWHI  bottomfish  resource  and  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Council  included  an 
environmental  review  as  part  of  the 
FMP  amendment  and  an  environmental 
assessment  was  prepared.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
concluded  that  there  will  be  no 
significant  impact  on  the  human 
environment  as  a  result  of  this  rule. 

Implementation  of  this  rule  is  not  an 
action  that  may  affect  any  species  listed 
as  endangered  or  threatened  under  the 
Endangered  Species  Act  of  1972  (Act),  or 
the  critical  habitat  of  those  species.  The 
Council  initiated  informal  consultations 
with  NMFS  under  section  7  to  the  Act 


and  it  was  concluded  that  the  action 
was  not  likely  to  have  adverse  effects 
on  any  listed  species  or  critical  habitat. 

The  Under  Secretary,  NOAA. 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291.  A 
summary  of  this  determination  appears 
in  the  proposed  rule  (53  FR  16735,  May 
11. 1988)  and  is  based  on  the  regulatory 
imp.ict  review  (RIR)  which  is  included  in 
the  Amendment. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  summary  of  this 
determination  appears  in  the  proposed 
rule. 

This  final  rule  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  These 
collection  of  information  requirements 
contained  in  this  rule  were  approved  by 
the  Office  of  Management  and  Budget 
under  Control  Number  0648-0201.  Public 
reporting  burdens  for  these  collection  of 
information  requirements  are  estimated 
to  average  1  hour  per  response  for  the 
permit  requirement  and  4  minutes  per 
response  for  each  advanced  notification 
of  the  U.S.  Coast  Guard  before  landing 
bottomfish.  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  date  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collection  of  information  requirements, 
including  suggestions  for  reducing  these 
burdens,  to  Charles  Fullerton,  Director. 
Southwest  Region,  National  Marine 
Fisheries  Service.  NOAA.  300  South 
Ferry  St..  Terminal  Island,  CA  90731; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  Hawaii. 
The  State  of  Hawaii  concurred  with  this 
determination. 

This  final  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Part  683 

Fisheries,  Reporting  and 
recordkeeping  requirements. 


Dated:  August  3, 1988. 
lames  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble.  50  CFR  Part  683  is  amended 
as  follows: 

PART  683— (AMENDED] 

1.  The  authority  citation  for  50  CFR 
Part  683  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.  unless 
otherwise  noted. 

2.  In  J  683.2,  a  new  definition  for 
Qualifying  landing  is  added  to  read  as 
follows: 

§  663.2    Deflnitlonr 
«         •         «         *         « 

Qualifying  landing  means  a  landing 
that  meets  a  standard  required  for 
permit  eligibility  under  §  683.25,  as 
follows: 

(a)  Initial  permit  eligibility.  (1)  A 
qualifying  landing  for  initial  permit 
eligibility  under  %  683.25(b)  (1)  and  (5)  is 
a  landing  that  contained  bottomfish 
from  the  NWHI,  regardless  of  amount, 
and  which  was  made  on  or  before 
August  7. 1985;  (2)  A  qualifying  landing 
for  1986  and  1987  under  §  683.25(b)(2)  is 
a  landing  which  contained  at  least  2.500 
pounds  of  bottomfish  from  the  NWHI  or 
a  landing  of  at  least  2.500  pounds  of  fish 
from  the  NWHI,  of  which  at  least  50 
percent  by  weight  was  bottomfish; 

(b)  Permit  renewal — a  qualifying 
landing  for  permit  renewal  under 

§  683.25(c)  is  a  landing  which  contained 
2,500  pounds  of  bottomfish  from  the 
NWHI  or  a  landing  of  at  lest  2,500 
pounds  of  fish  from  the  NWHI,  of  which 
at  least  50  percent  by  weight  was 
bottomfish. 

(c)  New  access  eligibility  points — a 
qualifying  landing  for  eligibility  points 
under  §  683.25(e)  is  any  landing  of 
bottomfish  from  the  NWHI.  regardless 
of  weight,  if  made  on  or  before  August  7. 
1985;  or  a  landing  of  at  least  2,500 
pounds  of  bottomfish  lawfully  harvested 
from  the  NWHI,  or  a  landing  of  at  least 
2,500  pounds  of  fish  lawfully  harvested 
from  the  NWHI,  of  which  at  least  50 
percent  by  weight  was  bottomfish,  if 
made  after  August  7, 1985. 

*  4  «  •  * 

3.  In  §  683.5.  paragraph  (a)(2)  is 
amended  by  adding  (a)(2)  (i)  and  (ii)  to 
read  as  follows: 

§  683.5    Management  subareas. 

(a)-   •   • 

(2)  •   *   * 

(i)  Ho'omalu  Zone  means  that  portion 
of  the  EEZ  around  the  NWHI  west  of 
165°W  longitude. 
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(ii)  Mau  Zone  means  that  portion  of 
the  EEZ  around  the  NWHI  between 
161°20'  and  185°  W.  longitude. 

*        *        •        ♦        * 

4.  In  §  683.6,  paragraph  (k)  is 
redesignated  (o)  and  new  paragraphs 
(k),  (1),  (m)  and  (n)  are  added  as  follows: 

§  683.S    General  prohibmons. 

***** 

(k)  Fish  for  bottomfish  in  the 
Ho'omalu  Zone  without  a  limited  access 
permit  issued  under  §  683.25; 

(1)  Serve  as  captain  or  relief  captain 
on  a  vessel  fishing  in  the  Ho'omalu  Zone 
without  first  participating  in  a  protected 
species  seminar  conducted  by  NMFS; 

(m)  Falsify  or  fail  to  make  and/or  file 
any  and  all  reports  of  bottomfish 
landings,  containing  all  data  and  in  the 
exact  manner,  required  by  the 
applicable  State  laws  and  regulations, 
as  specified  in  §683.11,  provided  that 
the  person  is  required  to  do  so  by  the 
applicable  State  laws  and  regulations; 

(n)  Fail  to  notify  the  U.S.  Coast  Guard 
at  least  24  hours  prior  to  making  any 
landing  of  bottomfish  taken  in  the 
Ho'omalu  Zone,  as  required  by  §  683.27; 
***** 

5.  A  new  §  683.10  is  added  as  follows: 

§683.10    Appeal*  of  admMstrativ*  action. 

(a)  Except  as  provided  in  Subpart  D  of 
15  CFR  Part  904,  any  applicant  for  a 
permit  or  permit  holder  may  appeal  the 
granting,  denial,  conditioning,  or 
suspension  of  their  permit  or  a  permit 
affecting  their  interests  to  the  Assistant 
Administrator  for  Fisheries,  NOAA.  In 
order  to  be  considered  by  the  Assistant 
Administrator,  such  appeal  must  be  in 
writing,  must  state  the  action(s] 
appealed,  and  the  reasons  therefor,  and 
must  be  submitted  within  30  days  of  the 
action(s)  by  the  Regional  Director.  The 
appellant  may  request  an  informal 
hearing  on  the  appeal. 

(b)  Upon  receipt  of  an  appeal 
authorized  by  this  section,  the  Assistant 
Administrator  will  notify  the  permit 
applicant,  or  permit  holder  as 
appropriate,  and  will  request  such 
additional  information  and  in  such  form 
as  will  allow  action  upon  the  appeal. 
Upon  receipt  of  sufficient  information, 
the  Assistant  Administrator  will  decide 
the  appeal  in  accordance  with  the 
criteria  set  forth  in  50  CFR  Part  683  and 
the  amendment  to  the  FMP,  as 
appropriate,  based  upon  information 
relative  to  the  application  on  file  at 
NMFS  and  the  Council  and  any 
additional  information,  the  summary 
record  kept  of  any  hearing  and  the 
hearing  officer's  recommended  decision, 
if  any,  as  provided  in  paragraph  (c)  of 
this  section,  and  such  other 
considerations  as  deemed  appropriate. 


The  Assistant  Administrator  will  notify 
all  interested  persons  of  the  decision, 
and  the  reasons  therefor,  in  writing, 
normally  within  30  days  of  the  receipt  of 
sufficient  information,  unless  additional 
time  is  needed  for  a  hearing. 

(c)  If  a  hearing  is  requested  or  if  the 
Assistant  Administrator  determines  that 
one  is  appropriate,  the  Assistant 
Administrator  may  grant  an  informal 
hearing  before  a  hearing  officer 
designated  for  that  purpose  after  first 
giving  notice  of  the  time,  place,  and 
subject  matter  of  the  hearing  in  the 
Federal  Register.  Such  a  hearing  shall 
normally  be  held  no  later  than  30  days 
following  publication  of  the  notice  in  the 
Federal  Register  unless  the  hearing 
officer  extends  the  time  for  reasons 
deemed  equitable.  The  appellant,  the 
applicant  (if  different),  and,  at  the 
discretion  of  the  hearing  officer,  other 
interested  persons,  may  appear 
personally  or  be  represented  by  counsel 
at  the  hearing  and  submit  information 
and  present  arguments  as  determined 
appropriate  by  the  hearing  officer. 
Within  30  days  of  the  last  day  of  the 
hearing,  the  hearing  officer  shall 
recommend  in  writing  a  decision  to  the 
Assistant  Administrator. 

(d)  The  Assistant  Administrator  may 
adopt  the  hearing  officer's 
recommended  decision,  in  whole  or  in 
part,  or  may  reject  or  modify  it.  In  any 
event,  the  Assistant  Administrator  will 
notify  interested  persons  of  the  decision, 
and  the  rea8on(s)  therefor,  in  writing, 
within  30  days  of  receipt  of  the  hearing 
officer's  recommended  decision.  The 
Assistant  Administrator's  action  shall 
constitute  final  action  for  the  agency  for 
the  purposes  of  the  Administrative 
Procedure  Act. 

(e)  Any  time  limit  prescribed  in  this 
section  may  be  extended  for  a  period 
not  to  exceed  30  days  by  the  Assistant 
Administrator  for  good  cause,  either 
upon  his  or  her  own  motion  or  upon 
written  request  from  the  appellant  or 
applicant  stating  the  reason(s)  therefor. 

6.  A  new  §  683.11  is  added  as  follows: 

§683.11    Reports. 

Any  person  who  has  a  Federal  permit 
to  fish  for  bottomfish  or  seamount 
groundfish  in  the  NWHI.  and  who  is 
required  to  do  so  by  the  applicable  State 
laws  and  regulations,  shall  make  and/or 
file  any  and  all  reports  of  bottomfish 
and  seamount  groundfish  landings, 
containing  all  data  and  in  the  exact 
manner,  required  by  the  applicable  State 
laws  and  regulations. 

7.  In  9  683.21,  paragraphs  (a)  and  (f) 
are  revised  to  read  as  follows: 


§  683.21    Permit  requirements  for  ttie 
Northwestern  Hawaiian  Islands. 

(a)  Permit  areas.  (1)  The  owner  of  any 
vessel  being  used  to  fish  for  bottomfish 
in  the  Mau  Zone  must  have  a  permit 
issued  under  this  section  for  that  vessel. 

(2)  The  owner  of  any  vessel  fishing  for 
bottomfish  in  the  Ho'omalu  Zone  must 
have  a  permit  issued  under  §  683.25  for 
that  vessel. 

(3)  The  owner  of  any  vessel  fishing  for 
seamount  groundfish  in  a  given  fishery 
management  area  must  have  a  permit 
issued  under  this  section  for  that  vessel. 

(4)  No  vessel  may  be  covered  by  a 
permit  to  harvest  groundfish  in  the 
Ho'omalu  Zone  and  the  Mau  Zone  at  the 

same  time. 

***** 

(f)  Expiration.  Permits  issued  under 
this  section  expire  on  December  31  of 
the  year  covered  by  the  permit. 


§683.26    IRedMgrated  from  §683.25] 

8.  Section  683.25  is  redesignated 
§  683.26  and  a  new  §  683.25  is  added  to 
read  as  follows: 

§  683.25    Limited  access  management 
program. 

(a)  Limited  access  permits.  General 
requirements. 

(1)  Tlie  owner  of  any  vessel  engaged 
in  fishing  for  bottomfish  in  the  Ho'omalu 
Zone  must  have  a  permit  issued  under 
this  section. 

(2)  Permits  issued  under  this  section 
shall  expire  on  December  31  of  the  year 
covered  by  the  permit. 

(3)  Each  application  for  a  permit  must 
be  submitted  to  the  Regional  Director  by 
the  vessel  owner  at  least  30  days  before 
the  date  on  which  the  applicant  wants 
the  permit  to  be  effective. 

(4)  Each  applicant  must  be  submitted 
on  the  form  used  to  apply  for  a  permit 
under  §  683.21(b)  and  a  supplementary 
information  sheet  to  be  provided  by  the 
Regional  Director.  Each  appUcation 
must  be  signed  by  the  vessel  owner  and 
must  contain,  in  addition  to  the 
information  listed  in  §  683.21(b)(2),  the 
following  information: 

(i)  The  qualification  criterion  that  the 
applicant  believes  he  or  she  meets  for 
issuance  of  a  limited  access  permit;  and 

(ii)  Copies  of  landings  receipts  or 
other  documentation,  with  a 
certification  from  a  State  or  Federal 
agency  that  this  information  is  accurate, 
to  demonstrate  participation  in  the 
NWHI  bottomfish  fishery;  or 

(iii)  Notarized  copies  of  loan 
documents  or  other  documents  that 
would  demonstrate  financial 
commitments  on  or  before  August  7, 
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1985,  to  enter  the  NWHI  bottomfish 
fishery;  or 

(iv)  Written  evidence  indicating  that 
an  offer  was  made  to  purchase  a  vessel 
or  that  a  vessel  was  under  construction. 
on  or  before  August  7, 1985,  and  that  the 
vessel  was  to  be  used  in  the  NWHI 
bottomfish  fishery. 

(v)  If  the  application  is  filed  by  a 
partnership  or  corporation,  the 
application  must  identify  the  names  of 
the  owners  and  their  respective 
percentage  of  ownership  of  the 
partnership  or  corporation. 

(5)  Protected  species  seminar.  Each 
designated  captain  and  relief  captain 
must  participate  in  a  seminar  conducted 
by  ^4MFS  to  ensure  familiarity  with 
protected  species  laws  and  regulations 
applicable  to  the  NWHI  and  the  species 
those  laws  and  regulations  are  designed 
to  protect. 

(6)  Sale  or  transfer  of  permits  to  new 
owners. 

(i)  A  vessel  permit  may  not  be  sold  or 
otherwise  transferred  to  a  new  owner. 

(ii)  A  permit  or  permits  may  be  held 
by  a  partnership  or  corporation.  If  50 
percent  or  more  of  the  ownership  of  the 
vessel  passes  to  persons  other  than 
those  listed  in  the  original  application, 
the  permit  will  lapse  and  must  be 
surrendered  to  the  Regional  Director. 

(7)  Transfer  of  permits  to  new  vessels, 
(i)  An  owner  of  a  permitted  vessel 

may,  without  limitation,  transfer  his 
permit  to  another  vessel  owned  by  him, 
provided  that  the  replacement  vessel 
does  not  exceed  60  feet  in  length  and 
that  the  replacement  vessel  is  put  into 
service  within  12  months  after  the  owner 
declares  to  the  Regional  Director  the 
intent  to  make  the  transfer  of  the  permit. 

(ii)  An  owner  of  a  permitted  vessel 
may  apply  to  the  Regional  Director  for 
approval  to  use  the  permit  for  a 
replacement  vessel  greater  than  60  feet 
in  length.  The  Regional  Director  may 
allow  this  change  upon  determining, 
after  consultation  with  the  Council  and 
considering  the  objectives  of  the  hmited 
access  program,  that  the  replacement 
vessel  has  equal  catching  power  as  the 
original  vessel,  or  that  the  replacement 
vessel  has  catching  power  that  is 
comparable  to  the  rest  of  the  vessels 
holding  permits  for  the  fishery,  and  that 
the  change  is  not  inconsistent  with  the 
objectives  of  the  program. 

(iii)  The  Regional  Director  shall 
consider  vessel  length,  range,  hold 
capacity,  gear  limitations,  and  other 
appropriate  factors  in  making 
determinations  of  catching  power 
equivalency  and  comparability  of  the 
catching  power  of  vessels  in  the  fishery. 

(b)  Supplementary  requirements  for 
initial  permits.  An  application  for  an 
initial  permit  under  this  paragraph  must 


be  filed  within  5  years  of  the  effective 
date  of  this  program.  A  permit  for  a 
vessel  to  be  used  for  fishing  for 
bottomfish  in  the  Ho'omalu  Zone  may 
be  issued  to: 

(1)  Any  owner  who  can  document  that 
a  vessel  owned  by  him  made  one  or 
more  qualifying  landings  of  bottomfish 
from  the  NWHI  on  or  before  August  7. 
1985. 

(2)  Any  owner  of  two  or  more  vessels 
which  qualify  under  paragraph  (b)(1)  of 
this  section  may  obtain  a  permit  for 
each  of  such  vessels  which  also  made  at 
least  one  qualifying  landing  of 
bottomfish  in  1986  and  1987. 

(3)  Any  person  who  can  document 
that  on  or  before  August  7, 1985,  he  or 
she  had  incurred  substantial 
expenditures  for  or  had  received  written 
approval  of  a  loan  to  purchase  or 
construct  a  vessel  to  be  used  in  the 
NWHI  bottomfish  fishery. 

(4)  Any  person  who  can  document 
that  on  or  before  August  7, 1985,  he  or 
she  made  an  offer  to  purchase  a  vessel 
for  the  NWHI  bottomfish  fishery  or  had 
such  a  vessel  under  construction. 

(5)  Any  person  who  can  document 
that  he  or  she  was  captain  of  a  vessel 
that  made  at  least  one  qualifying 
landing  of  bottomfish  the  NWHI  on  or 
before  August  7. 1985,  and  who  becomes 
an  owner  or  50%  or  more  interest  in  a 
vessel  within  5  years  of  the  effective 
date  of  this  program. 

(c)  Supplementary  requirements  for 
permit  renewal.  (1)  A  permit  will  be 
eligible  for  renewal  if  the  vessel  covered 
by  the  permit  makes  three  or  more 
qualifying  landings  during  the  permit 
year. 

(2)  The  owner  of  a  permitted  vessel 
that  did  not  make  three  or  more 
qualifying  landings  of  bottomfish  in  a 
year  may  apply  to  the  Regional  Director 
for  waiver  of  the  landing  requirement.  If 
the  Regional  Director  finds  that  failure 
to  make  three  landings  was  due  to 
circumstances  beyond  the  owner's 
control,  he  may  renew  the  permit.  A 
waiver  may  not  be  granted  if  the  failure 
to  make  three  landings  was  due  to 
general  economic  conditions  or  market 
conditions  such  that  the  vessel 
operations  would  not  be  profitable. 

(d)  Supplementary  requirements  for 
new  entry  permits.  The  Regional 
Director  may  issue  new  vessel  permits 
under  this  part  when  the  Regional 
Director  has  determined,  in  consultation 
with  the  Council,  that  bottomfish  stocks 
in  the  Ho'omalu  Zone  are  able  to 
support  additional  fishing  effort.  This 
shall  be  established  by  determining  that 
the  total  estimated  annual  revenue  to 
the  fleet  exceeds  the  total  estimated 
annual  fixed  and  variable  costs  to  the 
fleet  in  the  Ho'omalu  Zone  by  an 


amount  at  least  equal  to  the  average 
cost  of  a  vessel  year.  This  determination 
shall  be  made  and  published  annually  in 
association  with  the  annual  report 
required  under  S  683.24  of  this  part, 
(e)  Eligibility.  When  the  Regional 
Director  has  determined  that  new 
permits  may  be  issued,  they  shall  be 
issued  to  applicants  based  upon 
eligibility  determined  as  follows: 

(1)  Point  System,  (i)  Two  points  shall 
be  assigned  for  each  year  in  which  the 
applicant  was  owner  or  captain  of  a 
vessel  which  made  three  or  more 
qualifying  landings  of  bottomfish  from 
the  NWHI. 

(ii)  One  point  shall  be  assigned  for 
each  year  in  which  the  applicant  was 
owner  or  captain  of  a  vessel  that  landed 
at  least  6.000  pounds  of  bottomfish  from 
the  main  Hawaiian  Islands. 

(iii)  Points  will  be  assigned  only  under 
paragraph  (e)(l)(i)  of  this  section  or 
under  paragraph  (e)(l)(ii)  of  this  section 
for  any  one  year. 

(iv)  Points  will  be  assigned  for  every 
year  for  which  the  requisite  landings  can 
be  documented. 

(2)  An  applicant  must  own  at  least  a 
25  percent  share  in  the  vessel  that  the 
permit  would  cover,  and  only  one  permit 
will  be  assigned  to  any  vessel. 

(3)  New  permits  shall  be  awarded  to 
applicants  in  descending  order,  starting 
with  the  applicant  with  the  largest 
number  of  points.  If  two  or  more  persons 
have  an  equal  number  of  points,  and 
there  are  insufficient  new  permits  for  all 
such  applicants,  the  new  permits  shall 
be  awarded  by  the  Regional  Director 
through  a  lottery. 

(4)  Notwithstanding  paragraph  (e)(3) 
of  this  section,  a  person  who  originally 
qualifies  for  and  obtains  a  permit  under 
5  683.25(a)  and  who  voluntarily 
surrenders  that  permit  to  the  Regional 
Director  within  the  first  5  years  of  this 
program  will  have  priority  over 
applicants  under  the  point  scale  system 
for  a  new  permit  under  this  section.  If 
two  or  more  persons  qualify  under  this 
provision,  the  person  surrendering  a 
permit  at  the  earliest  date  will  have  first 
priority.  If  two  or  more  such  person  are 
equally  qualified  under  the  date  of 
surrender  criterion,  the  permit  shall  be 
awarded  by  the  Regional  Directory  by  a 
lottery.  A  permit  holder  may  qualify  for 
this  provision  only  one  time. 

(5)  The  Regional  Director  shall  place  a 
notice  in  the  Federal  Register  and  shall 
use  other  means  to  notify  prospective 
applicants  of  the  opportunity  to  file 
applications  for  new  permits  under  this 
program. 

9.  A  new  9  683.27  is  added  as  follows: 
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§683.27    Notification  of  landings. 

The  operator  of  a  fishing  vessel  that 
has  taken  bottomfish  in  the  Ho'omalu 
Zone  must  contact  the  U.S.  Coast  Guard, 
by  radio  or  otherwise,  at  the  14th 
District,  Honolulu.  Hawaii  (Telex: 
392401);  Pacific  Area,  San  Francisco, 
California  (Telex:  330427);  or  17th 
District.  ]uneau,  Alaska  (Telex;  45305), 
at  lease  24  hours  before  landing,  and 
report  the  port  and  the  approximate  date 
and  time  at  which  the  bottomfish  will  be 
landed. 

10.  A  new  §  683.28  is  added  to  read  as 
follows: 

§683.28    Native  Hawaiian  fishing  rights. 
[Reserved] 

[FR  Doc.  88-17967  Filed  8-5-88:  a-45  am] 
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Proposed  Rules 


Federal   Register 

Vol.  53.  No.  153 
Tuesday.  August  9.  1988 


This  section  of  the  FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Ch.  1 

Issuance  of  Quarterly  Report  on  ttie 
Regulatory  Agenda 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Issuance  of  regulatory  agenda. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  issued  the  June  1988 
Regulatory  Agenda.  The  Agenda,  which 
is  quarterly  compilation  of  all  rules  on 
which  the  NRC  has  proposed,  or  is 
considering  action  as  well  as  those  on 
which  it  has  recently  completed  action, 
and  all  petitions  for  rulemaking  which 
have  been  received  and  are  pending 
disposition  by  the  Commission,  is  issued 
to  provide  the  public  with  information 
regarding  NRC's  rulemaking  activities. 

ADDRESSES:  A  copy  of  this  report, 
designated  NRC  Regulatory  Agenda 
(NUREG-0936)  Vol.  7.  No.  1,  is  available 
for  inspection  and  copying  at  a  cost  of 
six  cents  per  page  at  the  Nuclear 
Regulatory  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC  20555. 

Single  copies  of  the  report  may  be 
purchased  from  the  U.S.  Government 
Printing  Office  (GPO).  Customers  may 
call  (202)  275-2060  or  (202)  275-2171  or 
write  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Post  Office  Box  37082. 
Washington,  DC  20013-7082. 

FOR  FURTHER  INFORMATION  CONTACT: 

luanita  Beeson,  Chief,  Rules  Review  and 
Editorial  Section,  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  (301)  492-8926.  toll  free 
number  (800)  36&-5e42. 

Dated  at  Bethesda.  Maryland,  this  3rd  day 
of  August  1988.  -....,., 


For  the  Nuclear  Regulatory  Commission. 
Donnie  H.  Grimsley. 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services.  Office  of 
Administration  and  Resources  Management. 

[FR  Doc.  88-17939  Filed  8-8-88;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  88-CE-22-AD] 

Airworthiness  Directives;  Piper  Models 
PA-60-601,  PA-60-601P,  PA-60-602P 
and  PA-60-700P  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  certain  Piper 
(Aerostar)  Models  PA-60-601,  PA-60- 
601P,  PA-60-602P  and  PA-60-700P 
airplanes.  This  AD  would  require 
replacement  and  modification  of  certain 
engine  oil  hoses  and  associated 
hardware.  This  action  is  proposed  as  a 
result  of  reports  of  burned,  chafed, 
brittle  and  leaking  oil  supply  hoses 
which  are  suspected  in  several  incidents 
of  causing  in-flight  fires.  The  actions  of 
this  proposed  AD  would  correct  the 
reported  conditions  and  preclude  in- 
flight fires. 

DATE:  Comments  must  be  received  on  or 
before  September  8, 1988. 
ADDRESSES:  Piper  Aircraft  Corporation 
Senice  Bulletin  (SB)  No.  761,  dated 
April  18, 1983,  and  SB  No.  815,  dated 
January  3, 1986,  applicable  to  this  AD 
may  be  obtained  from  Piper  Aircraft 
Corporation,  2926  Piper  Drive,  Vero 
Beach,  Florida  32960;  Telephone  (407) 
567-4366.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  88-CE-22- 
AD,  Room  1558.  601  East  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  R.  Goodall,  Aerospace 

Engineer,  Propulsion  Branch,  ACE-140A. 

Atlanta  Aircraft  Certification  Office. 

FAA.  1669  Phoenix  Parkway,  Suite  210C. 

Atlanta,  Georgia  30349;  Telephone  (404) 

991-3810. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  perons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  8&-CE-22-AD,  Room  1558,  601  East 
12th  Street.  Kansas  City.  Missouri  64106. 

Discussion 

The  National  Transportation  Safety 
Board  has  reported  several  in-flight 
engine  fires  on  Piper  PA-60  series 
airplanes  due  to  exhaust  system  leaks 
and  misrouted  oil  supply  hoses.  Piper  SB 
No.  818.  dated  February  26, 1986. 
required  the  disassembly,  inspection, 
replacement  of  defective  or  worn  parts, 
and  proper  re-assembly  of  the  exhaust 
system  on  the  PA-60  series  airplanes. 
The  FAA  iswied  AD  87-07-09, 
Amendment  39-5600  (52  FR  11631.  April 
10, 1987),  with  an  effective  date  of  May 
15, 1987,  which  implemented  Piper  SB 
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No.  818.  On  April  18, 1983.  Piper 
released  SB  No.  761  requiring 
replacement  and  modification  of  engine 
oil  hoses  and  associated  hardware. 

These  actions  alleviate  the  above 
stated  hose  conditions  by  replacing 
some  hoses  with  higher  temperature 
rated  hoses,  and  also  provide  for 
rerouting  these  and  other  serviceable 
hoses  for  increased  clearances  between 
the  hoses,  the  exhaust  stacks,  and  the 
turbochargers.  On  January  3. 1986.  Piper 
released  SB  No.  815  requiring  the 
replacement  of  ties  securing 
turbochargers  oil  supply  hoses  with 
metal  clamps  and  hardware  so  as  to 
provide  increased  security  and 
clearance  between  the  hoses,  the 
exhaust  stacks  and  the  turbochargers. 

Since  the  condition  described  herein 
is  likely  to  exist  or  develop  in  other 
Piper  Model  PA-60  airplanes  of  the 
same  design,  the  proposed  AD  would 
require  replacement  and  rerouting  of 
certain  fluid  carrying  hoses  and  the 
proper  securing  of  these  hoses  as 
specified  in  Piper  SB  Nos.  761  and  815 
on  the  subject  airplanes. 

The  FAA  has  determined  there  are 
approximately  325  airplanes  affected  by 
the  proposed  AD.  The  one-time  cost  of 
implementing  the  proposed  AD  is 
estimated  to  be  $1,040  per  airplane.  The 
total  cost  is  estimated  to  be  $338,000  to 
the  private  sector.  The  cost  of  complying 
with  this  proposal  would  not  have  a 
significant  financial  impact  on  any  small 
entities  owning  affected  airplanes. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301,  et. 
seq.)  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  {44  FR  11034; 
February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  has  been  prepared 
for  this  action  and  has  been  placed  in 
the  public  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 


at  the  location  provided  under  the 
caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  for  Part  39  continues 
to  read  as  follows; 

Authority:  49  U.S.C.  1345(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97^J49. 
January  12,  1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  the  following  new  AD; 

Piper  (Aerostat):  Applies  to  Models  PA-eO- 
601  equipped  with  an  automatic  waste 
gate  controller  per  Retrofit  Option  106 
(S/N  61-0001-004  through  61-0334-111  j, 
PA-60-601  (S/N  81-0342-112  through  61- 
0880-8102157),  PA-60-601P  (S/N  K.lP- 
0157-001  through  61 P-0860-61 6.3455).  PA- 
60-602P  (S/N  62P-07 50-81 65001.  and 
62P-U861-81 65002  through  60-836.5010). 
PA-60-700P  (S/N  60-8423001  through  60- 
8423025)  airplanes  certificated  in  any 
category. 

Comp/iunce:  Required  within  the  next  50 
hours  time-in-service  after  the  effective  date 
of  this  AD  unless  already  accomplished. 

To  reduce  the  possibility  of  damage  to  the 
oil  supply  which  if  not  corrected  could  result 
in  an  in-flight  fire,  oil  starvation  and/or 
engine  failure,  accomplish  the  following: 

(a)  Replace  and  modify  the  engine  oil  hoses 
and  associated  hardware  in  accordance  with 
the  instructions  contained  in  Piper  Service 
Bulletin  (SB)  No.  761,  dated  April  18.  1983, 
and  Piper  SB  No.  815,  dated  Januarj'  3, 1988. 

(b)  Airplanes  may  be  flown  in  accordance 
with  F.AR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  ACE-115A,  Federal  Aviation 
Administration,  1669  Phoenix  Parkway.  Suite 
210C,  Atlanta.  Georgia  30349. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  Piper 
Aircraft  Corporation,  2926  Piper  Drive, 
Vero  Beach,  Florida  32960;  or  may 
examine  these  documents  at  the  FAA, 
Office  of  the  Regional  Counsel,  Room 
1558.  601  East  12th  Street,  Kansas  City, 
Missouri  64106. 


Issued  in  Washington,  DC.  on  August  2. 
1988. 

M.  C.  Beard, 

Director,  Office  of  Airworthiness. 

IFR  Doc.  88-17872  Filed  8-8-68;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 

Changes  to  NASA  Grant  and 
Cooperative  Agreement  Handt>ook 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Grant  and  Cooperative 
Agreement  Handbook  is  amended  to  (1) 
establish  criteria  for  grant  officer 
appointments,  (2)  maintain  consistency 
with  the  Federal  Acquisition  Regulation 
(FAR)  and  NASA  FAR  Supplement 
(NFS)  unsolicited  proposal  regulations 
and,  (3)  incorporate  the  new 
governmentwide  suspension  and 
debarment  regulations. 

date:  Comments  are  due  not  later  than 
September  8, 1988. 

address:  Comments  should  be 
addressed  to  ;  W.  A.  Greene, 
Procurement  Policy  Division  (Code  HP), 
Office  of  Procurement,  NASA. 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

W.  A.  Greene.  Telephone:  (202)  453- 
8923. 

SUPPLEMENTARY  INFORMATION: 

Background 

All  unsolicited  proposals  submitted  to 
NASA  are  governed  by  the  FAR  and 
NFS.  However,  all  processing  steps  for 
proposals  leading  to  contracts  are  not 
applicable  to  proposals  resulting  in 
grants.  The  coverage  on  these  variations 
has  been  revised  to  ensure  consistency 
with  the  FAR  and  NFS  and  edited  to 
remove  any  unnecessary  language  or 
overlap.  NASA  implementation  of  the 
common  rule  at  14  CFR  Part  1265. 
Governmentwide  Debarment  and 
Suspension  (Nonprocurement)  requires 
the  addition  of  a  provision  to  NASA 
grants  and  cooperative  agreements  and 
inclusion  of  supporting  instructions. 

Impact 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
Executive  Order  12291.  NASA  certifies 
that  these  changes  will  not  have  a 
significant  economic  affect  on  a 
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substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  proposed  rule 
does  not  impose  any  reporting  or 
bookkeeping  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1980. 

List  of  Subjects  in  14  CFR  Part  1260 

Grants. 
S.J.  Evans, 

Assistcnt  Administrator  for  Procurement. 

PART  1260-{  AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  1280  continues  to  read  as  follows: 

Authority:  Pub.  L  97-2581  31  U.S.C  6301  et 
seq. 

Subpart  1— General 

§1260.107    [AmndKll 

2.  fai  §  1280.107.  paragraph  [t]  is 
revised  to  read  as  folkiwr. 

*        *        *        «        « 

(f)  Grants  officer.  A  qualified  NASA 
employee  who  has  been  delegated  die 
authority  to  award  and  administer 
grants  and  cooperative  agreements. 

3.  Section  1260.110  is  added  to  read  as 
follows: 


§tan.iia 

Prociuement  officen  shall  (1) 
establish  installation  requirements  for 
experience,  edocatiaa,  and  training  of 
grants  officen  and  (2)  develop 
procedures  to  ensure  that  only 
individuals  meeting  ihese  requirements 
are  designated  as  grants  ofTicers. 

Subpart  2— Baalc  Policies 


912601202    lAmMdadi 

4.  Section  1260.202  is  amended  by 
revising  paragraphs  (b)  (1)  through  (4) 
and  (c)  to  read  as  follows-. 
*        *        •        *        • 

(b)  UasoJicJted  Proposals. — (1) 

Applicable  regulations.  FAR.  49  CFR 
15.5  and  the  NFS.  48  CFR  1815.5.  apply 
to  unsolicited  proposals  which  result  in 
grants  and  cooperative  agreements, 
unless  otherwise  noted  in  this 
§  128Q.2Q2(b]. 

(2)  Preliminary  discussions.  In 
accordance  with  FAR,  48  CFR  15.504. 
contact  with  agency  technical  personnel 
prior  to  proposal  submission  is 
permissible  and  is  encouraged  to 
determine  if  preparation  of  a  formal 
submission  is  warranted.  Such 
discussions,  confined  to  the  limited 
objectives  of  conveying  to  the  potential 
offeror  an  understanding  of  the  agency 
mission  and  needs  relative  to  the  type  of 
effort  contemplated,  do  not  jeopardize 


the  unsolicited  status  of  any 
subsequently  submitted  proposal. 

(3)  Proposal  validity.  If  an  invalid 
proposal  is  received  for  funding  action, 
the  grants  officer  should  give  the 
institution  an  opportunity  to  provide  the 
missing  information  and  should  notify 
the  sponsoring  technical  office  of  any 
resultant  substantive  chemges.  In  the 
event  excessive  delay  or  possible 
cancallation  of  the  action  is 
contemplated,  the  sponsoring  office 
should  be  notified.  In  determining 
proposal  validity,  note  that  a  broad 
agency  announcement  shall  not  be 
considered  to  be  an  "acquisition 
requirement"  as  the  term  is  used  at  FAR. 
48  CFR  15.507(a)(2). 

(4)  Renewal  proposals.  NFS.  48  CFR 
1815.505-70  does  not  apply.  Proposals 
for  renewd  of  ongoing  projects 
generally  emphasize  changes  since  the 
original  award  was  made  and  may  be 
simpler  than  proposals  for  new  efforts. 
For  renewal  purposes,  solicited 
proposals  received  in  response  to  NASA 
Research  Announcements  (NRA)  may 
be  used  to  fulfill  the  unsolicited  proposal 
requirement  (see  Section  1260.402  and 
NFS.  48  CFR  1835.016-70). 

(c)  Solicited  Proposals.  As  a  result  of 
the  instrument  selection  criteria 
specified  by  Pub.  L.  97-258  and  NASA's 
implementation  in  §  1280.203,  the  award 
of  a  grant  or  cooperative  agreement 
based  on  a  solicited  proposal  may  be 
appropriate.  Grants  and  cooperative 
agreements  based  on  solicited  proposals 
are  most  likely  to  result  from  proposals 
submitted  in  response  to  broad  agency 
announcements,  such  as  NRAs  or 
"Announcements  of  Opportunity"  (see 
NFS,  48  CFR  1870.103). 

5.  Section  1260.210  is  added  to  read  as 
follows: 

91260.210    Debarment  and  suspension. 

Grant  officers  will  follow  the 

procedures  in  NMI , 

Nonprocurement  Debarment  and 
Suspension,  in  implementation  of  14 
CFR  Part  1285.  Before  making  an  award, 
the  grants  officer  shall  ensure  that  the 
participant's  status  has  been  verified  (14 
CFR  1265.505  (d)  and  (e))  and  the 
certification  requirement  at  14  CFR 
1285.510  has  been  met.  If  the  required 
certification  has  not  been  submitted 
with  the  proposal,  the  grants  officer 
shall  obtain  the  certification  before 
proceeding. 

Subpart  4— Aesearch  Grant  and 
Cooperatiya  Agraament  Provlalona 

6.  Section  1260.420  is  amended  as  set 
forth  below: 


§1260.420    (Amended] 

a.  In  paragraph  (d).  the  phrase  "(b), 
above,  shall"  is  revised  to  read  "(b).  (e). 
and  (f)  of  this  section  shall". 

b.  Paragraph  (g)  is  added  to  read  as 

follows: 

«        •        »        •        • 

(g)  Effective  October  1. 1988,  the 
following  provision  shall  be  appended, 
as  a  special  condition,  to  all  grants  and 
cooperative  agreements  entered  into 
after  that  date  (pending  its  inclusion  in 
NASA  Form  1483A  Provisions  for 
Research  Grants  and  Cooperative 
Agreements); 

Debannent  and  Suspeoaloi  (Oct  1988) 

NASA  grants  and  cooperative  agreements, 
except  for  those  to  foreign  institutions,  are 
subject  to  the  provisions  of  14  CFR  Part  1285, 
Govemmentwide  Debannent  and  Suspension 
(Nonprocurement).  The  certification  required 
by  that  regulation  must  also  accompany 
extension  proposals. 

[PR  Doc.  88-17964  Filed  8-*-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parta  270, 274,  275,  and  27» 

[Ralaasa  Nos.  lC-t6S11.  IA-1 13%  FHa  Na 
S7-16-M] 

Forms  for  Filings  by  Accountants 

AOEMCV:  Securities  and  Exchange 

Commission. 

ACTION:  {^posal  of  forms  and 

amendments  to  related  rules. 

summary:  The  Commission  is  proposing 
for  comment  three  new  forms  to  be  used 
by  accountants  when  meeting  current 
filing  requirements  under  the  Investment 
Company  Act  of  1940  and  the 
Investment  Advisers  Act  of  1940.  The 
proposed  forms  would,  if  adopted. 
facilitate  the  proper  filing  of 
examination  certificates  with  the 
Commission.  Use  of  the  forms  would 
result  in  a  greater  accessibility  of 
information  to  both  investors  and  the 
Commission's  staff. 

date:  Conunents  must  be  received  on  or 
before  September  23. 198a 
addresses:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington.  DC  20549.  All 
comment  letters  should  refer  to  File  No. 
S7-16-8a  All  comments  received  will  be 
available  f<M'  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street.  NW.. 
Washington.  DC  20549. 


FOR  FURTHER  INFORMATION  CONTACT: 

|ohn  McGuire.  Attorney,  or  Thomas  S. 
Harman.  Chief  of  Office.  (202)  272-2107 
Office  of  Disclosure  and  Adviser 
Regulation.  Division  of  Investment 
Management.  Securities  and  Exchang*^ 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  is  publishing  for  comment 
proposed  Forms  N-17f-l,  N-17f-Z  and 
ADV-E,  which  would  serve  as  cover 
pages  for  examination  certificates  filed 
by  accountants  pursuant  to  rules  17f-l 
(17  CFR  270.17f-l)  and  17f-2  (17  CFR 
270.17f-2)  under  the  Investment 
Company  Act  of  1940  ("1940  Act")  and 
rule  206(4)-2  (17  CFR  275.206{4)-2)  under 
the  Investment  Advisers  Act  of  1940 
("Advisers  Act").  In  addition,  the 
Commission  is  proposing  rule  revisions 
to  require  the  use  of  the  proposed  forms. 

Discussion 

Rules  17f-l,  17f-2,  and  206(4}-2 
regulate  certain  aspects  of  how  a 
management  investment  company  or  an 
investment  adviser  maintains  custody  of 
securities  and  other  assets.  Among  other 
things,  these  rules  require  than  an 
independent  public  accountant  verify  by 
actual  examination:  (1)  Securities  or 
similar  investments  of  a  management 
investment  company  that  are  placed  in 
the  custody  of  a  company  that  is  a 
member  of  a  national  securities 
exchange;'  (2)  securities  and  similar 
investments  of  a  management 
investment  company  maintained  in  the 
custody  of  such  company;*  and  (3) 
securities  and  funds  of  clients  in  the 
possession  or  custody  of  an  investment 
adviser.' 

After  these  examinations,  the 
accountant  must  promptly  file  with  the 
Commission  a  certificate  stating  that  it 
has  made  such  an  examination  and 
describing  the  extent  of  the 
examination.*  When  the  Commission 


'  Rule  17f-l(b)(4)  |17  CFR  270.17f-l|b||4)| 

•  Rule  17f-2(f)  (17  CFR  270.17f-2(f)). 

~   »Rute208(n-7(a)(5)  |17  CFR  27S.206(4)-21h|(S)). 

*  To  make  a  complete  examination  of  »he 
securities,  as  required  under  rules  17f-l  and  irf-2. 
the  accountant  must  not  only  make  a  physical 
examination  of  the  securities  themselves,  or  in  some 
cases  obtain  conflrmation.  but  must  also  reconcile 
the  physical  count  or  confirmation  with  the  book 
records.  A  necessary  prerequisite  to  the 
reconciliation  would  be  an  examination  of  the 
investment  accounts  and  support  records,  including 
an  adequate  check  or  analysis  of  the  security 
transactions  since  the  last  examination  and  the 
entries  made  thereto.  The  certificate  should  include. 
In  general  terms,  an  appropriate  description  of  the 
scope  of  the  examination  of  the  accounts  and  the 
physical  examination  or  confirmation  of  the 
securities,  and  should  comply  with  the  usual 
technical  requirements  as  to  dating,  salutation,  and 
manual  signature,  investment  Company  Act  Rel.  No. 


receives  the  examination  certificates, 
the  certificates  often  cannot  be  matched 
with  the  appropriate  investment 
company  or  investment  adviser.  The 
certificates  do  not  always  include  the 
company's  or  adviser's  SEC  file  number 
and  may  not  refer  to  the  same  name  as 
found  on  the  company's  or  adviser's 
registration  form,  thus  making  it  difficult 
for  Commission  staff  to  place  the 
certificate  in  the  correct  file  or 
determine  whether  each  company  and 
adviser  is  complying  with  Commission 
rules.  Consequently,  it  is  difficult  for  the 
Commission  staff,  as  well  as  investors 
and  other  interested  persons,  to  review 
the  examination  certificates. 

The  related  rules,  17f-l,  17f-2,  and 
206(0-2,  would  be  revised  to  require 
that  the  appropriate  proposed  form, 
Forms  N-17f-l,  N-17f-2,  and  ADV-E,  be 
attached  as  a  cover  sheet  to  all 
examination  certificates  filed  with  the 
Commission.'  The  proposed  forms 
would  require  investment  companies 
and  investment  advisers  to  provide  their 
SEC  file  number,  name,  and  address. 
Investment  companies  and  investment 
advisers  would  be  required  to  provide 
the  appropriate  form  to  any  public 
accountant  conducting  an  examination 
required  by  rules  17f-l,  17f-2,  or  206(4}- 
2. "Under  the  amended  rules  the 
accountant  would  then  file  with  the 
Commission  the  examination  certificate 
attached  to  the  appropriate  form."  The 
original  and  one  copy  of  the 
examination  certificate  and  attached 
form  would  be  filed  with  the 
Commission's  "Washington,  DC  office, 
and  one  copy  would  be  filed  with  the 
regional  office  in  the  region  in  which  the 
company's  or  adviser's  principal  place 
of  business  is  located.^ 


279  [Dec.  11. 1941)  (11  FR  10924  (Sept.  27. 1<M6) 
(1937-1982  Accounting  Series  Releases  Transfer 
Binder)  Fed.  Sec.  L  Rep.  (CCH)  S  72.045.  The  nature 
and  extent  of  the  examination  and  certificate 
required  by  rule  206(4)-2  is  described  in  Investment 
Advisers  Act  Rel.  No.  201  (May  26. 1986)  (31  FR  7821 
(June  2. 1966))  [1937-19(12  Accounting  Series 
Releases  Transfer  Binder]  Fed.  Sec.  L  Rep.  (CCH) 
section  72.125.  . 

'  Each  form  was  designed  as  a  uniform  for  Rling 
examination  certificates  required  by  the 
Commission  and  various  jurisdictions. 

*  It  remains  the  responsibility  of  the  Investment 
company  or  investment  adviser  to  assure  that  the 
examination  certificate  is  properly  filed  with  the 
Commission. 

'  Investment  Advisers  Act  Rel.  No.  201  (May  26. 
1966)  (31  FR  7821  {June  2. 1966)  suggested  that 
examination  certificates  filed  pursuant  to  rule 
206(4)-2  be  filed  with  both  the  Commission's 
Washington  office  and  the  appropriate  regional 
office.  The  Commission  now  proposes  to  requires 
this  dual  filing  for  all  examination  certificates  filed 
under  either  Rules  17f-l.  l7f-2,  or  206(4>-2. 


The  Commission  is  also  considering 
and  seeks  comment  on  an  alternative  to 
the  proposed  Forms  N-17f-l.  ^4-17f-2. 
and  ADV-E.  Due  to  the  similarity  of 
purpose  of  the  proposed  forms,  the 
Commission  is  considering,  in  the 
alternative,  the  adoption  of  a  single  form 
that  would  serve  as  a  cover  sheet  for  all 
examination  certificates  filed  under 
either  the  1940  Act  or  the  Advisers  Act. 
The  single  form  would  follow  the 
content  of  the  proposed  forms  bu/  would 
require  the  investment  company  or 
investment  adviser  to  indicate,  in 
addition,  the  rule  under  which  the 
examination  certificate  is  being  filed. 
Comment  is  invited  as  to  the  costs  and 
benefits  of  adopting  either  the  three 
proposed  forms  or  the  single  form. 

In  proposing  these  forms  and  related 
rule  revisions,  the  Commission  is 
making  no  statement  as  to  the 
circumstances  under  which  companies 
and  Advisers  become  subject  to  the 
provisions  of  Rules  17f-l,  17f-2.  and 
206(4)-2.  It  remains  the  sole 
responsibility  of  each  investment 
company  or  investment  adviser  and  its 
counsel  to  determine  whether  the 
provisions  of  any  of  these  rules  are 
applicable.* 

Cost/Benefit  Analysis 

The  changes  proposed  today  would 
neither  require  disclosure  of  new 
information  nor  impose  any  significant 
new  cost.  The  proposed  forms  would 
simply  serve  as  a  cover  page  to 
documents  already  required  to  be  filed 
and  would  aid  Commission  staff  in 
matching  filed  examination  certificates 
with  the  appropriate  investment 
company  or  investment  adviser. 

The  Commission  invites  specific 
comment  on  its  assessment  of  the  costs 
and  benefits  associated  with  today's 
proposal,  including  estimates  of  any 
costs  and  benefits  perceived  by 
commenters. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  forms  and 
amendments  proposed  herein  would  not. 


'  The  Commission  staff  has  discussed  the 
circumstances  under  which  the  provisions  of  these 
rules  are  applicable  to  investment  companies  and 
investment  advisers  on  several  occasions.  See,  e.g., 
Kramer.  Levin.  Nessen.  Kamin  A  Prankel  (pub.  avail. 
June  27. 1983)  (rule  17f-l):  Pegasus  Income  and 
Capital  Fund.  Inc.  (pub.  avail.  Dec.  31. 1977):  IM— 
Income  and  IVice  Index  Fund  (pub.  avail.  D«>c  12, 
1980):  Composite  Group  of  funds  (pub.  avail.  March 
2. 1987):  The  Rodney  Square  Fund  (pub.  avail.  June 
15.  1987)  (rule  17f-2):  and  Investment  Advisers  Act 
Rel.  No.  1000  (Dec.  3. 1965)  (SO  FR  49635  (Dec.  5. 
1886))  (interpreting  rule  206(4)-2). 


29916 


Federal  Register  /  Vol.  53.  No.  153  /  Tuesday.  August  9.  1988  /  Proposed  Rules 


if  adopted,  have  a  signiflcant  economic 
impact  on  a  substantial  number  of  small 
entities.  iTiis  certification,  including  the 
reasons  therefore,  is  attached  to  this 
release. 

List  of  Subjects  in  17  CFR  Parts  270.  274. 
275,  and  279 

Investment  Companies.  Reporting  and 
recordkeeping  requirements.  Securities, 
Investment  Advisers. 

Text  of  Proposab 

The  Commission  is  proposing  to 
amend  Chapter  II,  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  for  Part  270  continues 
to  read,  in  part,  as  follows: 

Authority:  Sees.  38.  40,  54  Stat.  841.  B42: 15 
use.  80a-37,  80C-89:  The  Investment 
Company  Act  of  1940.  as  amended.  15  U.S.C 
80a-l  et  seq.;  unless  otherwise  noted. 

2.  By  revising  paragraph  (b)(4)  of 
§  270.17f-l  to  read  as  follows: 


§  270.171-1    Custody  of  securities  witti 
memtMfs  of  national  securities  exchanges. 


§  270.17t-2    Custody  of  Investments  by 
registered  management  investment 
company. 


PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 


(b)  •  •  • 

(4)  Such  securities  and  investments 
shall  be  verified  by  actual  examination 
at  the  end  of  each  annual  and  semi- 
annual Fiscal  period  by  an  independent 
public  accountant  retained  by  the 
investment  company,  and  shall  be 
examined  by  such  accountant  at  least 
one  other  time,  chosen  by  the 
accountant,  during  each  fiscal  year.  A 
certificate  of  such  accountant  stating 
that  an  examination  of  such  securities 
has  been  made,  and  describing  the 
nature  and  extent  of  the  examination, 
shall  be  attached  to  a  completed  Form 
N-17f-l  and  transmitted  to  the 
Commission  promptly  after  each 
examination. 
«        *        •        *        * 

3.  By  revising  paragraph  (f)  of 
§  270.17f-2  to  read  as  follows: 


(f)  Such  securities  and  similar 
investments  shall  be  verified  by  actual 
examination  by  an  independent  public 
accountant  retained  by  the  investment 
company  at  least  three  times  during 
each  fiscal  year,  at  least  two  of  which 
shall  be  chosen  by  such  accountant 
without  prior  notice  to  such  company.  A 
certificate  of  such  accountant  stating 
that  an  examination  of  such  securities 
and  investments  has  been  made,  and 
describing  the  nature  and  extent  of  the 
examination,  shall  be  attached  to  a 
completed  Form  N-17f-2  and 
transmitted  to  the  Commission  promptly 
after  each  examination. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

4.  The  authority  for  Part  274  continues 
to  read,  in  part,  as  follows: 

Authority:  The  Investment  Company  Act  of 
1940, 15  U.S.C.  80a-l  et  seq..  unless  otherwise 
noted. 

5.  By  adding  §  274.219  to  read  as 
follows: 

§  274.219    Form  N-17f-1,  cover  page  for 
each  certificate  of  accounting  of  securities 
and  similar  investments  of  a  management 
Investment  company  In  ttie  possession  or 
custody  of  a  member  of  a  national 
securities  exctiange,  filed  pursuant  to  rule 
17f-1. 

Text  of  Fonn  N-17f-l 

See  Appendix  A.  Form  N-17f-l  will  not  be 
codified  in  the  Code  of  Federal  Regulations. 

6.  By  adding  §  274.220  to  read  as 
follows: 

§  274.220    Form  N-17f-2,  cover  page  for 
each  certificate  of  accounting  of  securities 
and  similar  Investments  in  the  possession 
or  custody  of  a  registered  management 
investment  company,  filed  pursuant  to  rule 
17f-2. 

Text  of  Form  N-17f-2 

See  Appendix  B.  Form  N-17f-2  will  not  be 
codified  in  the  Code  of  Federal  Regulations. 


7.  The  authority  citation  for  Part  275 
would  continue  to  read: 

Authority:  Sees.  203,  54  Stat.  850  as 
amended.  15  U.S.C.  80b-3:  sec.  204.  54  Stat. 
852.  as  amended  15  U.S.C.  80b-4;  sec  206A. 
84  Stat.  1433  as  added.  15  U.S.C.  80b-6A;  sec. 
211.  .54  Stat.  855,  as  amended,  15  U.S.C  80b- 
11. 

8.  By  revising  paragraph  {a)(5)  of 
§  275.206(4)-2  as  follows: 

§  27S.206(4)-2    Custody  or  possession  of 
funds  or  securities  of  clients. 

(a)  *  *  * 

(5)  All  such  funds  and  securities  of 
clients  are  verified  by  actual 
examination  at  least  once  during  each 
calendar  year  by  an  independent  public 
accountant  at  a  time  that  shall  be 
chosen  by  such  accountant  without  prior 
notice  to  the  investment  adviser.  A 
certificate  of  such  accountant  stating 
that  an  examination  of  such  funds  and 
securities  has  been  made,  and 
describing  the  nature  and  extent  of  the 
examination,  shall  be  attached  to  a 
complete  Form  ADV-E  and  transmitted 
to  the  Commission  promptly  after  each 
examination. 


PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

9.  The  authority  citation  for  Part  279 
would  continue  to  read: 

Authority:  The  Investment  Advisers  Act  of 
1940.  15  U.S.C  80l>-l.  el  seq. 

10.  By  adding  §  279.8  to  read  as 
follows: 

§  279.8     Form  ADV-E.  cover  page  for 
certificate  of  accounting  of  securities  and 
funds  In  possession  or  custody  of  an 
investment  adviser. 

Text  of  Form  ADV-E 

See  Appendix  C.  Form  ADV-E  will  not  be 
codified  in  the  Code  of  Federal  RcRulations. 

By  the  Commission. 
lonathan  G.  Katz. 
Secretary. 
August  2.  1988. 
BILLING  CODE  MIO-OI-M 
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Apfjendix  A 

U.S.  Securities  and  Exchange  Commission 
Washington,  D.C.   20549 

FORM  M-l/f-l 

CertifJcate  of  Accounting  of  Securities  and  Similar 
Investments  of  a  Management  Investment  Company 
in  the  Possession  or  Custody  of  Members  of 
National  Securities  Exchanges 

Pursuant  to  Rule  17f-1  [17  CFR  270.17f-1J 


CMS  APPROVAL 


0MB  Number:  3235- 
Expi resrPending  0MB  action 
Estimated  average  burden 
hours  per  response. .. .0.05 


1. 

Investment  Company  Act  File  Number: 
811- 

Dat«  •xaaination  coaplctcd: 

2. 

State  Identification  Number: 

AL 

AK 

AZ 

AR 

CA 

CO 

CT 

DE 

DC 

FL 

GA 

HI 

ID 

IL 

IN 

lA 

KS 

KY 

LA 

ME 

MD 

MA 

MI 

MN 

MS 

MO 

MT 

NE 

NV 

NH 

NJ 

NM 

NY 

NC 

NO 

OH 

OK 
TN 
UV 

OR 

PA 

RI 

SC 

SO 

TX 

UT 

VT 

VA 

UA 

UI 

WY 

PUERTO  RICO 

Other  (specify): 

3.  t 

'xact  name  of  investment  company  as  specified 

in  registration  statement: 

t,.    t 

Iddress  of  principal  executive  office:  (number 

,  street,  city,  state,  zip  code) 

INSTRUCTIONS 

This  form  must  be  completed  by  investment  companies  who  place  or  maintain  securities  or  similar  investments  in  the 
custody  of  a  company  that  is  a  member  of  a  national  securities  exchange. 

Investaent  Coapany 

1.  All  items  must  be  completed  by  the  investment  company. 

2.  Give  this  Form  to  the  independent  public  accountant  who  examines  securities  and  si.7i!lar  investments  in  the  custody 
or  po!>session  of  a  company  that  is  a  member  of  a  national  securities  exchange,  in  compliance  with  Rule  17f-1  under 
the  Act  and  state  law. 

Accountant 

3.  Submit  this  Form  to  the  Securities  and  Exchange  Commission  and  appropriate  state  securities  administrators  when 
filing  the  certificate  of  accounting  required  by  Rule  17f-1  under  the  Act  and  appropriate  state  law.   file  the 
original  and  one  copy  with  the  Securities  and  Exchange  Commission's  principal  office  in  Washington,  D.C,  one 
copy  with  the  regional  office  for  the  region  in  which  the  investment  company's  principal  business  operations  are 
conducted,  and  one  copy  with  the  appropriate  state  admini strator(s) ,  if  applicable. 

THIS  FORM  MUST  BE  GIVEN  TO  YCXJR  INDEPENDENT  PUBLIC  ACCOUNTANT 


Note:   The  estimated  average  burden  hours  are  made  solely  for  purposes  of  the  Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a  representative  survey  or  study  of  the  costs  of  SEC  rules  and  forms. 
Direct  any  comments  concerning  the  the  accuracy  of  the  estimated  average  burden  hours  for  compliance  with 
SEC  rules  and  forms  to  Kenneth  A.  Fogash,  Deputy  Executive  Director,  U.S.  Securities  and  Exchange  Commission, 
450  Fifth  Street,  H.U.,  Washington,  D.C.   20549  and  Robert  Neal,  Clearance  Officer,  Office  of  Management  and 
Budget,  Room  3228  New  Executive  Office  Building,  Washington,  D.C.   20503. 
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Appendix  B 

U.S.  Securities  and  Exchange  Commission 
Uashington,  D.C.   20549 

rORN  ll-17f-2 

Certificate  of  Accounting  of  Securities  and  Similar 
Investments  in  the  Possession  or  Custody  of 

Management  Investment  Companies 
Pursuant  to  Rule  17f-2  [17  CFR  270.17f-2] 


0MB  APPROVAL 


0MB  Number:  3235- 
Expires:Pending  0MB  action 
Estimated  average  burden 
hours  per  response. .. .0.05 


1. 

Investment  Company  Act  File  Number: 
811- 

Oat*  axMilrMtlon  e««i>\«t«d: 

2. 

State  Identification  Number: 

' 

AL 

AK 

AZ 

AR 

CA 

CO 

CT 

DE 

D€ 

FL 

GA 

Ml 

10 

1 L 

IN 

lA 

KS 

KY 

LA 

ME 

MO 

MA 

MI 

MM 

MS 

MO 

MT 

NE 

NV 

NH 

NJ 

NM 

NY 

NC 

NO 

OH 

OK 

OR 

PA 

RI 

SC 

SO 

TN 

TX 

UT 

VT 

VA 

UA 

UV 

Ul 

UY 

PUERTO  RICO 

Other  (specify): 

3. 

Exact  name  of  investment  company  as  specified  in  registration  statement: 

4.  Address  of  principal  executive  office:   (number,  street,  city,  state,  lip  code) 

INSTRUCTIONS 

This  form  must  be  completed  by  investment  companies  yho  possess  or  have  custody  of  securities  or  similar  investments. 

Investment  Company 

1.  All  items  must  be  completed  by  the  investment  company. 

2.  Give  this  Form  to  the  independent  public  accountant  who  examines  securities  and  similar  investments  in  the  custody 
or  possession  of  the  investment  company,  in  compliance  with  Rule  17f-2  under  the  Act  and  state  law. 

-Accountant 

3.  Submit  this  Form  to  the  Securities  and  Exchange  Commission  and  appropriate  state  securities  administrators  when 
filing  the  certificate  of  accounting  required  by  Rule  17f-2  under  the  Act  and  appropriate  state  law.   File  the 
original  and  one  copy  with  the  Securities  and  Exchange  Commission's  principal  office  in  Uashington.  D.C. .  one  copy 
with  the  regional  office  for  the  region  in  which  the  investment  company's  principal  business  operations  are 
conducted,  and  one  copy  with  the  appropriate  state  administrator(s).  if  applicable. 

THIS  FORM  MUST  BE  filVEN  TO  YOUR  IHDEPEHOENT  PUBLIC  ACCOUMTAMT 

Mote:  The  estimated  average  burden  hours  are  made  solely  for  purposes  of  the  Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a  representative  survey  or  study  of  the  costs  of  SEC  rules  and  forms. 
Direct  any  comments  concerning  the  the  accuracy  of  the  estimated  average  burden  hours  for  compliance  with 
SEC  rules  and  forms  to  Kenneth  A.  Fogash,  Deputy  Executive  Director,  U.S.  Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.U.,  Uashington,  D.C.  20549  and  Robert  Neal,  Clearance  Officer.  Office  of  Management  and 
Budget,  Room  3228  New  Executive  Office  Building.  Uashington,  O.C.   20503. 


1. 

2. 
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Appendix  C 

U.S.  Securities  and  Exchange  Commission 
Uashington,  O.C.   20549 

FORN  ADV-E 

Certificate  of  Accounting  of  Client  Securities  and  Funds  in 
the  Possession  or  Custody  of  an  Investment  Adviser 

Pursuant  to  Rule  206(4)-2  [17  CFR  275.206(4)-2] 


0MB  APPROVAL 


OHB  Number:  323S- 
Expires:Pending  0MB  action 
Estimated  average  burden 
hours  per  response. .. .0.05 


1. 

Investment  Adviser  Act  SEC  File  Number: 
801- 

Data  examination  completed: 

2. 

State  Identification  Number: 

AL 

AK 

AZ 

AR 

CA 

CO 

CT 

OE 

DC 

FL 

GA 

HI 

10 

IL 

IN 

lA 

KS 

KY 

LA 

ME 

MO 

MA 

Ml 

NM 

MS 

NO 

MT 

NE 

NV 

NH 

NJ 

NM 

NT 

NC 

NO 

ON 

OX 

OR 

PA 

RI 

SO 

SO 

TN 

TX 

UT 

VT 

VA 

WA 

UV 

Ul 

UY 

PUERTO  RICO 

Other  (specify): 

3.  Full  name  of  investment  adviser:  (If  individual,  state  last,  first,  middle  name): 

4.  Name  under  whici)  business  is  conducted,  if  different  from  above: 

S.  Address  of  principal  place  of  business  (numi>er,  street,  city,  state,  zip  code): 

INSTIUCTIONS 

This  form  must  be  completed  by  investment  advisers  who  possess  or  have  custody  of  client  funds  or  securities. 
This  form  may  not  be  used  to  amend  any  information  included  in  an  investment  adviser's  registration  statement 
(e.g.  business  address). 

Investment  Adviser 

1.  All  items  must  be  completed  by  the  investment  adviser. 

2.  Give  this  Form  to  the  independent  public  accountant  who  examines  client  funds  and  securities  in  the  custody  or 
possession  of  the  investment  adviser,  in  compliance  with  Rule  206(4)-2(a)(5)  under  the  Act  and  state  taw. 

Accountant 

3.  Submit  this  Form  to  the  Securities  and  Exchange  Commission  and  appropriate  state  securities  administrators  when 
filing  the  certificate  of  accounting  required  by  Rule  206(4)-2(a)(S)  under  the  Act  and  appropriate  state  law. 
File  the  original  and  one  copy  with  the  Securities  and  Exchange  Commission's  principal  office  in  Washington, 
O.C,  one  copy  with  the  regional  office  for  the  region  in  which  the  investment  adviser's  prir>ci  pa  I  business 
operations  are  conducted,  and  one  copy  with  the  appropriate  state  administrator(s),  if  applicable. 

THIS  FORN  NUST  BE  GIVEM  TO  TOUt  INDEFEMDEMT  PUBLIC  ACCOUNTANT 

Note:   The  estimated  average  burden  hours  are  made  solely  for  purposes  of  the  Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a  representative  survey  or  study  of  the  costs  of  SEC  rules  and  forms. 
Direct  any  comments  concerning  the  the  accuracy  of  the  estimated  average  burden  hours  for  compliance  with  SEC 
rules  and  forms  to  Kenneth  A.  Fogash,  Deputy  Executive  Director,  U.S.  Securities  and  Exchange  Commission,  450 
Fifth  Street,  N.U.,  Uashington,  D.C.   20549  and  Robert  Neal,  Clearance  Officer,  Office  of  Management  and 
Budget,  Room  322S  New  Executive  Office  Building,  Washington,  O.C.  20503. 


BtUJNQ  CODE  S010-01-C 
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Regulatory  Flexibility  Certification 

I.  David  S.  Ruder,  Chairman  of  the 
Securities  and  Exchange  Commission, 
hereby  certify,  pursuant  to  5  U.S.C. 
605(b),  that  proposed  forms  N-17f-l  and 
N-17f-2.  and  related  amendments  to 
rules  17f-l  (17  CFR  270.17f-l)  and  17f-2 
(17  CFR  270.17f-2).  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l  et 
seq.]  and  Form  ADV-E.  and  the  related 
amendment  to  rule  206{4)-2  (17  CFR 
275.206(41-2)  under  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  §  80b-l 
et  seq.),  set  forth  in  Investment 
Company  Act  Rel.  No.  16511  and 
Investment  Advisers  Act  Rel.  No.  1133, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
forms  would  serve  as  cover  sheets  to 
accountant  examination  certificates 
currently  required  to  be  filed. 
Consequently,  only  entities  currently 
required  to  file  an  examination 
certificate  would  be  required  to  file  the 
proposed  forms.  The  proposed  forms 
would  neither  require  additional 
information  to  be  gathered  or  disclosed 
nor  impose  a  new  filing  burden. 
Therefore,  adoption  of  proposed  forms 
N-17f-l,  N-17f-2,  and  ADV-E.  and  the 
related  rule  amendments  would  not 
have  any  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Dated:  August  2. 198fl. 
David  S.  Ruder, 
Chairman. 
|FR  Doc.  88-17920  Filed  8-8-68;  8:45  am) 

BILUNG  CODE  MIO-OI-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  301 
(LR-133-86I 

Returns  Relating  to  Persons  Receiving 
Contracts  From  Federal  Executive 
Agencies 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

action:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (LR-133-86),  which  was 
published  in  the  Federal  Register  on 
Friday,  July  29. 1968  (53  FR  28669).  The 
proposed  rules  concerned  compliance 
with  the  new  reporting  requirements 
imposed  by  section  6050M  of  the 
Internal  Revenue  Code,  which  was 
added  to  the  Code  by  the  Tax  Reform 
Act  of  1986. 


FOR  FURTHER  INFORMATION  CONTACT. 

Keith  Stanley  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224  (Attn:  CC:LR:T)  or  telephone 
(202)  566-3458  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  luly  29, 1988,  the  Federal  Register 
published  a  notice  of  proposed 
rulemaking  providing  guidance  for 
complying  with  the  provisions  of  section 
6050M  of  the  Internal  Revenue  Code  of 
1986. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  contains  omitted  lines  and 
typographical  errors  which  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking,  which 
was  the  subject  of  FR  Doc.  88-17134  (53 
FR  28669),  is  corrected  as  follows: 

Paragraph  1.  In  the  preamble,  under 
the  heading  "Explanation  of  Provisions", 
on  page  28670.  column  2,  the  sentence 
beginning  on  line  34  and  ending  on  line 
40,  which  reads,  "A  special  reporting 
rule  permitting  the  use  of  paper 
reporting  on  Form  8596  is  provided  for 
those  Federal  executive  agencies  that 
reasonably  expect  to  enter  into  fewer 
than  250  contracts  to  be  reported  for  a 
calendar  year."  is  removed  and  the 
sentence  "A  special  reporting  rule 
permitting  the  use  of  paper  reporting  on 
Form  8596  for  each  quarter  of  a  one  year 
period  beginning  on  an  October  1  is 
provided  for  those  Federal  executive 
agencies  that  reasonably  expect  on  that 
October  1  to  enter  into  fewer  than  250 
contracts  to  be  reported  for  that  one 
year  period."  is  added  in  its  place. 

Par.  2.  On  page  28672,  column  3, 
§  301.6050M-1,  line  6  from  the  bottom  of 
the  column,  should  end  with  a  "period" 
so  as  to  read  "from  certain  Federal 
executive  agencies." 

Par.  3.  On  page  28672,  column  3, 
§  301.6050M-1,  line  5  from  the  bottom  of 
the  column,  which  reads  "(temporary)." 
should  be  removed  with  nothing  added 
in  its  place. 
Dale  D.  Goode, 

Chief,  Technical  Section.  Legislation  and 

Regulations  Division. 

[FR  Doc.  8&-17961  Filed  6-e-M;  8:45  am) 

BILLING  CODE  M30-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

IDocket  No.  S-102A] 

Occupational  Safety  and  Health 
Control  of  Hazardous  Energy  Sources 
(Lockout/Tagout);  Notice  of  Hearing 
and  Extension  of  Comment  Period 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  U.S. 
Department  of  Labor. 
action:  Notice  of  hearing;  extension  of 
comment  period. 

summary:  This  notice  schedules  an 
informal  public  hearing  on  the  proposed 
standard  on  the  control  of  hazardous 
energy  sources  (lockout/tagout)  which 
was  published  in  the  Federal  Register  on 
April  29, 1988  (53  FR  15496).  This  notice 
also  extends  the  period  for  the 
submission  of  comments  on  the  issues 
raised  in  this  notice  from  June  28, 1988, 
until  September  22, 1988. 
DATES:  The  hearing  will  begin  in 
Washington,  DC,  on  September  22, 1988, 
at  9:30  a.m.,  and  may  continue  for  more 
than  one  day  based  on  the  number  of 
notices  of  intention  to  appear.  Once  all 
parties  who  wish  to  do  so  have  testiDed 
in  Washington,  DC,  the  hearing  will  be 
recessed  and  reconvened  in  Houston, 
Texas,  on  September  27, 1988,  at  9:30 
a.m.,  for  the  receipt  of  testimony  of 
those  parties  who  prefer  to  testify  at 
that  location.  Notices  of  intention  to 
appear  at  the  public  hearing  and 
testimony  and  evidence  to  be  introduced 
into  the  record  must  be  postmarked  by 
September  8, 1988.  Written  comments  on 
the  issues  raised  in  this  notice  must  be 
postmarked  by  September  22, 1988. 

ADDRESSES:  The  informal  public  hearing 
will  begin  in  the  Auditorium.  Frances 
Perkins  Department  of  Labor  Building, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210.  The  hearing  will 
be  reconvened  at  the  Guest  Quarters 
Suite  Hotel;  5353  Westheimer  Road; 
Houston,  Texas  (713-961-9000). 

Four  copies  of  written  comments  must 
be  sent  to  the  Docket  Office,  Docket  No. 
S-012A;  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration;  Room  N2439  Rear  200 
Constitution  Avenue  NW.;  Washington, 
DC  20210. 

Four  copies  of  each  notice  of  intention 
to  appear  and  testimony  and  evidence 
that  will  be  introduced  into  the  hearing 
record  must  be  Sent  to:  Mr.  Tom  Hall; 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration: 


Room  N3647;  200  Constitution  Avenue 
NW.;  Washington.  DC  20210 
FOR  FURTHER  INFORMATION  CONTACT: 
Hearing:  Mr.  Tom  Hall:  U.S.  Department 
of  Labor,  Occupational  Safety  and 
Health  Administration;  Room  N3647;  200 
Constitution  Avenue  NW.;  Washington. 
DC  20210  (202-523-8615).  For  additional 
information  on  how  to  submit  a  notice  of 
intention  to  appear,  see  the  section  on 
public  participation  below. 

Proposal:  Mr.  James  F.  Foster;  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N3647;  200  Constitution  Avenue 
NW.;  Washington.  DC  20210  (202-523- 
8148). 
SUPPLEMENTARY  INFORMATION: 

Comments  and  Information  Requested 

On  April  29. 1988,  OSHA  published  a 
proposed  standard  for  the  control  of 
hazardous  energy  sources  (lockout/ 
tagout)  in  the  Federal  Register  (53  FR 
15495).  The  requirements  of  the  standard 
were  proposed  to  protect  employees 
from  the  unexpected  release  of 
hazardous  energy  while  maintenance, 
repair  or  servicing  is  being  conducted  on 
machines,  equipment  or  systems. 
Interested  persons  were  given  until  June 
28, 1988,  to  submit  written  comments  on 
the  proposal,  to  file  objections,  and  to 
request  a  public  hearing.  In  response  to 
the  comments  received  to  date,  OSHA 
has  decided  to  extend  the  comment 
period  and  to  schedule  an  informal 
public  hearing  on  the  issues  discussed 
below. 

Public  Hearing 

OSHA  has  received  87  comments  on 
the  proposal,  including  24  requests  for  a 
hearing.  In  response  to  the  objections 
raised  and  hearing  requests  received, 
and  in  accordance  with  section  6(b)(3) 
of  the  Occupational  Safety  and  Health 
Act,  OSHA  has  scheduled  an  informal 
public  hearing  to  begin  on  September  22, 
1988.  This  hearing  will  be  held  to 
examine  the  following  issues  raised  in 
the  requests  for  a  hearing: 

(1)  The  International  Molders  and 
Allied  Workers  Union  (Exhibit  (Ex.)  2- 
6);  the  United  Paperworkers 
International  Union  (Ex.  2-12):  the 
United  Steelworkers  of  America  (Ex.  2- 
27);  the  International  Union,  United 
Automobile,  Aerospace  and  Agricultural 
Implement  Workers  of  America  (UAW) 
(Ex.  2-29  and  2-79);  and  the  Virginia 
State  American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations 
(Virginia  AFL-CIO)  (Ex.  2^4)  objected 
to  the  proposal  not  requiring  the  use  of 
both  locks  and  tags  for  all  energy 
isolation.  They  contend  that  just  tagging 
out  a  machine  or  equipment  does  not 


provide  adequate  protection.  By 
contrast,  the  Edison  Electric  Institute 
(EEI)  (Ex.  2-33)  stated  in  their  hearing 
request  that  "Electric  utilities  have  long 
used  tagging  systems  successfully  to 
protect  their  workers."  OSHA  requests 
information  on  the  need  to  specify 
lockout  and  tagout  as  opposed  to 
lockout  or  tagout  as  the  necessary  and 
sufficient  means  to  protect  employees 
during  the  servicing  or  maintenance  of 
machines  or  equipment.  OSHA  also 
solicits  comments  and  supporting 
rationale  on  what  additional 
precautions,  procedures  and  safeguards 
are  necessary  and  should  be  mandated 
to  allow  the  use  of  only  locks  or  tags, 
respectively. 

(2)  The  Oil,  Chemical  and  Atomic 
Workers  International  Union  (OCAW) 
(Ex.  2-11,  2-16,  2-17.  2-19,  2-23,  2-24,  2- 
25,  2-30,  2-48,  2-65,  2-82,  and  2-84),  and 
the  United  Steelworkers  of  America  (Ex. 
2-27)  objected  to  the  performance 
language  of  the  standard.  OSHA 
requests  comments  on  which  provisions, 
if  any,  of  the  proposed  standard  should 
be  stated  in  more  specific  terms,  and  the 
reasons  for  any  suggested  changes. 

(3)  The  United  Steelworkers  of 
America  (Ex.  2-27);  the  International 
Union,  United  Automobile,  Aerospace 
and  Agriculture  Implement  Workers  of 
America  (UAW)  (Ex.  2-29  and  2-79); 
and  the  American  Federation  of  Labor 
and  Congress  of  Industrial 
Organizations  (AFL-CIO)  (Ex.  2-42) 
objected  to  the  exclusion  of  certain 
industries  and  activities  from  coverage 
by  this  proposed  standard.  Their 
comments  include  objections  to  the 
exclusion  of  construction,  agriculture, 
maritime,  oil  and  gas  well  drilling 
industries  and  the  public  utilities.  Some 
of  these  commenters  also  stated  that 
applying  the  standard  only  to  servicing 
and  maintenance  is  too  narrow, 
whereas,  the  exclusion  of  so-called 
minor  repairs,  adjustments  and 
operation  is  too  broad.  Additionally,  the 
exclusion  of  requirements  for  cord  and 
plug  type  equipment  is  considered 
unwarranted  by  these  commenters. 

In  the  preamble  of  the  proposal  (53  FR 
15504).  OSHA  explained  its  reasons  for 
limiting  the  scope  of  the  proposal  to 
general  industry,  and  also  indicated  why 
specific  exemptions  were  provided. 
However,  in  response  to  the  hearing 
requests,  OSHA  requests  information  on 
whether  or  not  there  is  a  need  to  expand 
the  scope  and  application  of  this 
standard  to  include  a  greater  number  or 
type  of  industries  and  activities  than 
was  proposed,  together  with  data  and 
evidence  which  would  support  such 
expansion. 

(4)  The  United  Steelworkers  of 
America  (Ex.  2-27)  and  the  International 


Union.  United  Automobile.  Aerospace 
and  Agricultural  Implement  Workers  of 
America  (UAW)  (Ex.  2-29  and  2-79) 
objected  to  the  general  nature  of  the 
training  requirements.  These 
commenters  stated  that  the  trainmg 
requirements  should  list  the  subiect 
material  on  which  the  employees  will  be 
trained  and  state  the  frequency  at  which 
any  retraining  must  be  conducted. 
OSHA  requests  information  on  the 
appropriate  form  and  content  of  the 
required  training,  and  whether  the 
standard  should  specify  a  minimum 
frequency  for  retraining. 

(5)  The  International  Union,  United 
Automobile  and  Agricultural  Implement 
Workers  of  America  (UAW)  (Ex.  2-29 
and  2-79)  objected  to  the  failure  of 
OSHA  to  include  requirements  for 
employee  participation  in  the 
formulation  of  lockout/tagout 
procedures  and  training  programs. 
OSHA  solicits  information  on  the  need 
or  desirability  for  the  standard  to 
provide  explicitly  for  such  participation. 

Public  Participation 

Extension  of  Comment  Period 

Interested  persons  are  invited  to 
submit  written  comments  on  the  issues 
raised  in  this  notice.  Written  comments 
must  be  postmarked  by  September  22, 
1988.  Four  copies  of  these  comments 
must  be  submitted  to  the  Docket  Office, 
Docket  No.  S-012A;  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration:  Room  N2439  Rean  200 
Constitution  Avenue  NW.;  Washington, 
DC  20210  (Telephone  (202)  523-7894).  All 
materials  submitted  will  be  available  for 
inspection  and  copying  at  this  address. 

Additionally,  under  section  6(b)(3)  of 
the  Occupational  Safety  and  Health  Act, 
and  29  CFR  Part  1911,  an  opportunity  to 
testify  orally  concerning  the  issues 
raised  in  this  notice  will  be  provided  at 
an  informal  public  hearing. 

Notice  of  Intention  to  Appear 

Persons  desiring  to  participate  at  the 
hearing,  including  those  who  previously 
requested  that  a  public  hearing  be  held, 
must  file  a  notice  of  intention  to  appear 
with  Mr.  Tom  Hall;  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration;  Division  of  Consumer 
Affairs,  Room  N-3647;  200  Constitution 
Avenue  NW.;  Washington,  DC  20210 
(202-523-8615).  This  notice  must  be 
postmarked  by  September  8, 1988.  The 
notice  of  intention  to  appear,  which  will 
be  available  for  inspection  and  copying 
at  the  OSHA  Docket  Office  (address 
previously  listed),  must  contain  the 
following  information: 
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1.  The  name,  address  and  telephone 
number  of  each  person  who  will  testify; 

2.  The  capacity  in  which  the  person 
will  appear 

3.  The  approximate  amount  of  time 
required  for  the  presentation; 

4.  The  location  at  which  the  person 
wishes  to  make  the  presentation; 

5.  The  specific  issues  that  will  be 
addressed; 

6.  A  detailed  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue  addressed; 

7.  Whether  the  party  intends  to  submit 
docimientary  evidence:  and 

8.  A  summary  of  the  evidence 
proposed  to  be  adduced  at  the  hearing. 

Filing  of  Testimony  and  Evidence 
Before  the  Hearing 

Any  party  requesting  more  than  10 
minutes  for  a  presentation  at  the 
hearing,  or  who  will  submit 
documentary  evidence,  must  provide,  in 
quadruplicate,  the  complete  text  of  the 
testimony  including  all  documentary 
evidence,  to  the  OSHA  Division  of 
Consumer  AflFairs.  This  material  will  be 
available  for  inspection  and  copying  at 
the  Docket  Office.  This  material  must  be 
postmarked  by  September  8, 1988.  Eadi 
submission  will  be  reviewed  in  light  of 
the  amoimt  of  time  requested  in  the 
notice  of  intention  to  appear.  In 
instances  where  the  information 
contained  in  the  submission  does  not 
Justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  that  fact 

Any  party  who  has  not  substantially 
complied  with  this  requirement  may  be 
limited  to  a  10  minute  presentation  and 
may  be  requested  to  return  for 
questioning  at  a  later  time.  Any  party 
who  has  not  filed  a  notice  of  intention  to 
appear  may  be  allowed  to  testify,  as 
time  permits,  at  the  discretion  of  the 
Administrative  Law  Judge. 

OSHA  emphasizes  that  the  hearing  is 
open  to  the  public,  and  that  interested 
persons  are  welcome  to  attend. 
However,  only  persons  who  have  Rled 
proper  notices  of  intention  to  appear  at 
the  bearing  will  be  entitled  to  ask 
questions  and  otherwise  participate 
fully  in  the  proceeding. 

Conduct  of  the  Hearing 

The  hearing  will  conunence  at  9:30 
a.m..  on  September  22, 1988.  in  the 
Auditorium.  Frances  Perkins 
Department  of  Labor  Building,  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210.  with  the  resolution  of  any 
procedural  matters  relating  to  the 
proceeding.  The  hearing  will  be  presided 
over  by  an  Administrative  Law  Judge 
who  will  have  all  the  powers  necessary 


and  appropriate  to  conduct  a  full  and 
fair  informal  hearing  as  provided  in  29 
CFR  Part  1911.  including  the  powers: 

1.  To  regulate  the  coarse  of  the 
proceedings: 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentation  to  the 
matters  pertinent  to  the  issues  raised: 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

5.  In  the  Judge's  discretion,  to  question 
and  (>ennit  questioning  of  any  witness; 
and 

6.  In  the  Judge's  discretion,  to  keep  the 
record  open  for  a  reasonable  stated  time 
to  receive  written  information  and 
additional  data,  views,  and  arguments 
from  any  person  who  has  participated  in 
the  oral  proceedings. 

At  the  conclusion  of  the  Washington 
session,  the  hearing  will  recess  and 
reconvene  in  Houston,  Texas  at  9:30 
a.m.  on  September  27, 1988.  It  is 
important  that  participants  indicate 
whether  they  will  be  testifying  in 
Washington,  DC,  or  Houston,  Texas,  so 
that  adequate  time  may  be  allotted  for 
their  presentations. 

Following  the  close  of  the  hearing,  the 
presiding  Administrative  Law  Judge  will 
certify  the  record  of  the  hearing  to  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  The 
proposed  standard  will  be  reviewed  in 
light  of  all  testimony  and  written 
submissions  received  as  part  of  the 
record,  and  a  standard  will  be  issued,  or 
a  determination  will  be  made  not  to 
issue  a  standard,  based  on  the  entire 
record  of  the  proceeding,  including  the 
earlier  written  comments  and  evidence 
received  from  the  public 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Washington,  DC  202ia 

It  is  issued  pursuant  to  Sec.  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1593,  29  U.S.C.  655); 
Secretary  of  Labor's  Order  No.  9-63  (48 
FR  35736):  and  29  CFR  Part  1911. 

Signed  at  Washington.  DC  this  4th  day  of 
August  1988. 

John  A.  PmdoffjrMS. 

Assistant  Secretary  of  Labor. 

[FR  Doc  88-17973  Filed  8-8-88: 8:45  am) 
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Pension  and  Watfar*  Banefits 
Administration 

29  CFR  Part  2519 

Empioyea  Ratirement  Incoma  Sacurity 
Act;  Propoaad  Regulation  Relating  to 
tha  Daflnttion  of  Adequate 
Consklaration;  Notica  of  Hearing 

AQENCV:  Department  of  Labor. 
action:  Notice  of  hearing. 

summary:  This  document  contains  a 
notice  of  a  hearing  regarding  proposed 
regulations  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act  of  ERISA]  and  the  Federal 
Employees'  Retirement  System  Act  of 
1986  (FERSA).  The  proposed  regulations 
clarify  the  definition  of  the  term 
"adequate  consideration"  provided  in 
section  3(18)(B)  of  the  Act  and  section 
8477(a)(2KBi  of  FERSA  for  assets  other 
than  securities  for  which  there  is  a 
generally  recognized  market.  The 
proposed  regulations  were  set  forth  in  a 
notice  of  proposed  rulemaking  published 
in  the  Federal  Registar  at  53  FR  17631 
(May  17. 1988). 

DATES:  The  hearing  will  be  held 
Wednesday,  August  31, 1988  beginning 
at  9:15  a.m.  e.a.t.  If  adopted  as  proposed, 
the  regulation  will  be  effective  for 
transactions  taking  place  after  the  date 

30  days  following  publication  of  the 
regulation  in  final  form. 

addresses:  The  hearing  will  be  held  in 
Room  S-4Z15  A,  B  &  C  of  the 
Department  of  Labor  Building,  200 
Constitution  Avenue  NW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  J.  Maguire  .  Esq.,  Plan  Benefits 
Security  Division,  Office  of  the  Solicitor. 
U.S.  Department  of  Labor.  Washington, 
DC  202ia  (202)  523-9596  (not  a  toll-free 
number)  or  Mark  A.  Greenstein,  Office 
of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits 
Administration.  (202)  523-7901  (not  a 
toll-free  number). 

SUPPLEMENTARV  MFOMUTION:  On  May 
17, 1988.  the  Department  of  Labor  (the 
Department)  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  (53  FR  17831)  relating  to  the 
deHnition  of  adequate  consideration 
under  section  3(18)(B)  of  ERISA  and 
section  8477(a)(2)(B)  FERSA.  In  that 
notice,  the  Department  invited  all 
interested  persons  to  submit  written 
comments  concerning  the  proposed 
regulation  on  or  before  Jufy  18. 1968. 

The  Department  has  received  a 
number  of  comments  requesting  to 
testify  at  a  public  hearing.  In  view  of 
these  requests,  and  the  importance  of 
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the  proposed  regulations,  the 
Department  has  decided  to  hold  a 
hearing  on  the  proposed  regulations  on 
Wednesday.  August  31, 1988  at  9:15  a.m. 
e.s.t.  in  Room  S-4215  A.  B  &  C  of  the 
Department  of  Labor  Building.  200 
Constitution  Avenue  NW.,  Washington. 
DC. 

Any  mterested  person  who  wishes  to 
be  assured  of  an  opportunity  to  present 
oral  comments  at  the  hearing  should 
submit  by  3:30  p.m.  e.s.t.,  August  24, 
1988:  (1)  A  written  request  to  be  heard, 
and  (2)  an  outline  (preferably  five 
copies)  of  the  topics  to  be  discussed, 
indicating  the  time  allocated  to  each 
topic.  The  request  to  be  heard  and 
accompanying  outline  should  be  sent  to 
the  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  Room  N-5671, 
U.S.  Department  of  Labor,  Washington, 
DC  20210,  and  marked  "Attention: 
Adequate  Consideration  Hearing." 
Individuals  who  do  not  file  written 
comments  regarding  the  proposed 
regulations  many  nonetheless  request  to 
make  oral  comments  at  the  hearing. 

The  Department  will  prepare  an 
agenda  indicating  the  order  of 
presentation  of  oral  comments.  In  the 
absence  of  special  circumstances,  each 
commentator  will  be  alloted  ten  minutes 
in  which  to  complete  his  presentation. 
Information  about  the  agenda  may  be 
obtained  on  or  after  August  29, 1988  by 
telephoning  Mark  A.  Greenstein, 
Washington,  DC  (202)  523-7901  (not  at 
toll  free  number).  Individuals  not  listed 
in  the  agenda  will  be  allowed  to  make 
oral  comments  at  the  hearing  to  the 
extent  time  permits.  Those  individuals 
who  make  oral  comments  at  the  hearing 
should  be  prepared  to  answer  questions 
regarding  their  comments.  The  hearing 
will  be  transcribed. 

Notice  of  Public  Hearing 

Notice  is  hereby  given  ihat  a  public 
hearing  will  be  held  on  Wednesday. 
August  31, 1988  regarding  proposed 
regulations  (published  at  53  17631,  May 
17, 1988)  under  section  3(18)(B)  of  ERISA 
and  section  8477(a)(2)(B)  of  FERSA 
relating  to  the  definition  of  adequate 
consideration.  The  hearing  will  be  held 
beginning  at  9:15  a.m.  e.s.t.,  in  Room  S- 
4215  A,  B  &  C  of  the  Department  of 
Labor  Building,  200  Constitution  Avenue 
NW..  Washington,  DC. 

Signed  at  Washington.  DC  this  29th  day  of 
July,  1988. 
David  M.  Walker, 

Assistant  Secretory  of  Labor,  Pension  and 
Welfare  Benefits  Administration.  United 
States  Department  of  Labor. 
[FR  Doc.  88-17953  Filed  8-8-88;  8:45  am) 
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LIBRARY  OF  CONGRESS 
Copyright  Office 
37  CFR  Part  202 
I  Docket  No.  RM  88-6] 

Registration  of  Claims  to  Copyright 
Mandatory  Deposit  of  Machine- 
Readable  Copies;  Proposed 
Rulemaking 

agency:  Copyright  Office.  Library  of 
Congress. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  of  proposed 
rulemaking  is  issued  to  inform  the  public 
that  the  Copyright  Office  of  the  Library 
of  Congress  is  considering  adoption  of 
new  regulations  for  deposit  of  certain 
machine-readable  copies.  The 
amendments  would  revoke  the 
exemption  from  mandatory  deposit, 
pursuant  to  section  407  of  the  Copyright 
Act  of  1976,  of  machine-readable  copies 
and  require  deposit  of  works  published 
in  IBM  or  Macintosh  formats  for  use  in 
the  collections  of  the  Library. 
DATES:  Comments  should  be  received  on 
or  before  October  11, 1988. 

ADDRESSES:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail  to:  Library  of  Congress, 
Department  100,  Washington,  DC  20540. 
If  delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel,  U.S.  Copyright  Office,  Library 
of  Congress,  Washington,  DC  20559. 
Telephone:  (202)  287-8380. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Schrader,  General  Counsel. 
Copyright  Office,  Library  of  Congress, 
Washington.  DC  20559.  telephone:  (202) 
287-€380. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Under  section  407  of  the  Copyright 
Act  of  1976,  Title  17  of  the  United  States 
Code,  the  owner  of  copyright,  or  of  the 
exclusive  right  of  publication,  in  a  work 
published  with  notice  of  copyright  in  the 
United  States  is  required  to  deposit  two 
copies  (or,  in  the  case  of  sound 
recordings,  two  phonorecords)  of  the 
work  in  the  Copyright  Office  for  the  use 
or  disposition  of  the  Library  of 
Congress.  The  deposit  is  to  be  made 
within  three  months  after  such 
publication.  Failure  to  make  the  required 
deposit  does  not  affect  copyright  in  the 
work,  but  may  subject  the  copyright 
owner  to  fines  and  other  monetary 
liability  if  the  failure  is  continued  after  a 
demand  for  deposit  is  made  by  the 
Register  of  Copyrights.  As  a 
qualification  of  these  general  provisions. 


section  407  also  provides  that  the 
Register  of  Copyrights  "may  by 
regulation  exempt  any  categories  of 
material  from  the  deposit  requirements 
of  this  section,  or  require  deposit  of  only 
one  copy  or  phonorecord  with  respect  to 
any  categories." 

In  reliance  on  this  authorization,  the 
Copyright  Office,  with  the  approval  of 
the  Librarian  of  Congress,  established 
regulations  governing  deposit  at  37  CFR 
Chap.  II  §  202.19,  S  202.20,  and  §  202.21. 
Section  202.19  establishes  the  standards 
governing  mandatory  deposit  of 
published  copies  and  phonorecords  for 
the  Library  of  Congress.  Section  202.20 
concerns  the  required  deposit  when 
application  is  made  for  registration  of  a 
copyright  claim  with  the  Copyright 
Office  under  section  408  of  title  17, 
U.S.C.  Section  202.21  allows  deposit  of 
identifying  material  in  lieu  of  copies  or 
phonorecords  in  certain  cases.  In 
addition,  the  Library  of  Congress 
published  its  Best  Edition  Statement 
specifying  the  required  deposit  in 
instances  where  two  or  more  different 
editions  were  published  with  notice  of 
copyright. 

At  the  time  these  policies  were  first 
implemented  in  1978.  machine-readable 
copies  were  not  widely  marketed  to  the 
public  at  large.  For  this  reason,  the 
Librarj'  of  Congress  decided  to  exempt 
all  works  published  solely  in  machine- 
readable  formats  from  mandatory 
deposit.  The  deposit  of  machine- 
readable  works  for  purposes  of 
copyright  registration  was  generally 
established  as  identifying  material 
comprising  the  equivalent  of  the  first 
and  last  25  pages  of  the  work. 

Since  the  time  these  policies  were 
announced,  great  changes  have 
occurred.  As  a  result  of  the  great 
popularity  of  the  personal  computer, 
computer  software  and  data  bases  are 
in  wide  public  demand.  In  response  to 
these  public  needs,  the  Library  has 
estabhshed  a  Machine-Readable 
Collections  Reading  Room.  The  Reading 
Room  will  provide  access  to  two 
categories  of  important  machine- 
readable  copies. 

The  first  category  is  standard  data 
that  traditionally  has  only  been 
available  in  print  form  (encyclopedias, 
census  figures,  standard  reference 
publications,  etc.).  With  the 
development  of  computer  technology, 
many  standard  reference  materials  have 
become  available  in  whole  or  in  part  in 
machine-readable  form.  The  Library 
desires  to  provide  patrons  access  to 
these  machine-readable  reference 
sources. 

Second,  the  Library  desires  to  provide 
patrons  access  to  computer  software  in 
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IBM  or  Macintosh  formats  for  the 
purposes  of  study  and  evaluation  and  to 
obtain  information.  One  of  the  primary 
purposes  of  this  software  collection  is  to 
allow  scholars  in  the  future  to  study  the 
computer  revolution  going  on  today. 

The  Library  is  well  aware  of  the 
signiHcant  value  of  the  machine- 
readable  copies  that  will  be  available  in 
the  reading  room.  For  this  reason,  use  of 
the  terminals  will  be  monitored  in  order 
to  prevent  copying.  Library  staff  rather 
than  library  patrons  will  maintain 
physical  control  of  the  disks  and  other 
machine-readable  copies.  No  lending  of 
copies  to  patrons  or  other  institutions  is 
contemplated. 

2.  Proposed  Regulation 

In  order  to  build  the  collections  of  the 
Machine-Readable  Collections  Reading 
Room,  the  Library  proposes  to  eliminate 
the  existing  broad  exemption  with 
respect  to  machine-readable  copies.  In 
order  to  avoid  imposing  hardship  on 
software  publishers,  however,  the 
Library  proposes  generally  to  limit  the 
required  deposit  to  one  copy  of  the  best 
edition,  rather  than  the  traditional  two 
copies.  Additionally,  the  Library  will  not 
demand  published  data  bases  that  are 
available  only  online. 

Section  202.19  governing  mandatory 
deposit  would  be  changed  in  two  places. 
Section  202.19(cK5)  would  limit  the 
exemption  for  machine-readable  copies 
to  automated  databases  available  only 
online.  Section  202.ig(d)  would  be 
modified  by  adding  a  new  subparagraph 
(vii)  allowing  for  deposit  of  only  one 
machine-readable  copy,  except  where  a 
copy-guard  system  is  used.  In  the  latter 
case,  two  copies  are  required. 

In  implementing  mandatory  deposit 
for  machine-readable  copies,  the  Library 
intends  to  demand  only  copies  of  works 
appearing  in  the  formats  designated  in 
the  Best  Edition  Statement.  As 
additional  assistance  to  software 
publishers,  the  Library  does  not  intend 
to  demand  software  that  requires  the 
utilization  of  a  password  or  other 
special  authorization. 

Demands  for  deposit  pursuant  to 
section  407  will  be  made,  of  course,  only 
with  respect  to  works  or  versions  of 
works  that  are  themselves  original 
works  of  authorship,  eligible  for 
protection  under  Title  17  of  the  United 
States  Code. 

When  final  regulations  are 
promulgated,  they  will  be  applied 
prospectively  against  works  published 
with  notice  of  copyright  in  the  United 
States  for  the  first  time  on  or  after  the 
effective  date  of  the  regulations. 

If  the  proposed  changes  in  the 
mandatory  deposit  regulation  are 
adopted,  the  copies  demanded  by  the 


Library  will  differ  from  the  identifying 
material  required  for  copyright 
registration.  The  variance  occurs 
because  of  the  lack  of  standardization  of 
hardware.  The  Examining  Division  is 
required  to  examine  for  copyrightable 
authorship.  Machine-readable  copies 
are  generally  unsuitable  for  this  task 
because  they  require  utilization  of 
expensive,  and  often  different, 
hardware.  For  the  present,  the  Copyright 
Office  continues  to  require  human- 
readable  deposits  for  examination.  The 
Machine-Readable  Collections  Reading 
Room,  on  the  other  hand,  can  only 
utilize  works  in  those  machine-readable 
formats  for  which  it  has  acquired 
hardware.  The  Copyright  Office  and  the 
Library  have  noted  the  problem  and  will 
monitor  technological  developments  and 
confer  with  the  industry  to  find  a 
solution  as  soon  as  standardization  of 
equipment  and  budgets  permit. 

With  respect  to  the  Regulatory 
Flexibility  Act,  the  Copyright  Office 
takes  the  position  that  this  Act  does  not 
apply  to  Copyright  Office  rulemaking, 
liie  Copyright  Office  is  a  department  of 
the  Library  of  Congress  and  is  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyright 
OfHce  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  )une  11, 1946,  as 
amended  (Title  5,  Chapter  5  of  the  U.S. 
Code,  Subchapter  II  and  Chapter  7).  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
Administrative  Procedure  Act.* 

List  of  Subjects  in  37  CFR  Part  202 

Claims,  Claims  to  copyright. 
Copyright,  Registration  requirements. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Copyright  Office  proposes  to  amend  Part 
202  of  37  CFR.  Chapter  II  as  set  forth 
following  the  Appendix  below. 

PART  202— {AMENDED] 

Appendix  to  JPart  202  [Amended] 

Appendix — "Best  Edition"  of 
Published  Copyright  Works  For  The 
Collection  of  the  Library  of  Congress  is 


'  The  Copyright  Office  was  not  subject  to  the 
Administrative  Procedure  Act  before  1978.  and  it  ia 
now  subject  to  it  only  in  artas  specified  by  section 
701(d)  of  the  Copyright  Act  (i.e.  "all  actions  taken 
by  the  Register  of  Copyrights  under  this  title  (17),'' 
except  with  respect  lo  the  making  of  copies  of 
copyright  deposits).  (17  U.S.C  706(b)).  The  Copyright 
Act  does  not  make  the  Office  an  "agency"  as 
defined  in  the  Administrative  Procedure  Act.  For 
example,  personnel  actions  taken  by  the  DfTice  arc 
not  subject  lo  APA-FOIA  requirements. 


amended  by  adding  a  new  section  VIII 
governing  machine-readable  copies. 
Present  section  VIII  (Works  existing  in 
more  than  one  medium)  is  renumbered 
to  IX.  New  section  VIII  is  proposed  to 
read  as  follows: 


VIII.  Machine-Readable  Copies 

A.  Computer  Programs 

1.  With  documentation  and  other 
accompanying  material  rather  than  without. 

2.  Not  copy-protected  rather  than  copy- 
protected (if  copy-protected  then  with  a 
backup  copy  of  the  di8k(s)]. 

3.  Format 

a.  PC-DOS  or  MS-DOS  (or  other  IBM 
compatible  formats,  such  as  XENIX): 

i.S%'Di8kene(8). 

ii.  3V4'  Diskettefs). 

iii.  Optical  media,  such  as  CD-ROM — l>e8i 
edition  should  adhere  to  prevailing  NISO 
standards. 

b.  Apple  Macintosh: 
i.  3Vi'  Diskette(8). 

ii.  Optical  media,  such  as  CD-ROM —  l)e8t 
edition  should  adhere  to  prevailing  NISO 
standards. 

B.  Computerized  Information  Works, 
Including  Statistical  Compendia.  Serials,  or 
Reference  Works 

1.  With  documentation  and  other 
accompanying  material  rather  than  without. 

2.  With  best  edition  of  accompanying 
program  rather  than  without. 

3.  Not  copy-protected  rather  than  copy- 
protected (if  copy-protected  then  with  a 
backup  copy  of  the  disk(s)). 

4.  Format: 

a.  PC-DOS  or  MS-DOS  (or  other  IBM 
compatible  formats,  such  as  XENIX): 

i.  Optical  media,  such  as  CD-ROM — best 
edition  should  adhere  to  prevailing  NiSO 
standards. 

ii.  SV*'  Disketle(s). 

iii.  3V4"  Diskette(s). 

b.  Apple  Macintosh: 

i.  Optical  media,  such  as  CD-ROM — best 
edition  should  adhere  to  prevailing  NISO 
standards. 

ii.  3V^'  Di8kette(s). 

1.  The  authority  citation  for  Part  202 
would  continue  to  read  as  follows: 

Authority:  Copyright  Act,  Pub.  L  94-553, 90 
Stat.  2541  (17  U.S.C.  702). 

2.  Section  202.19(c)(5)  would  be 
revised  and  §  202.19  would  be  amended 
by  adding  a  new  paragraph  (d}(2)(vii)  to 
read  as  follows: 

§202.19    D«p<Mnofput>ltelwdoop<MOr 
phonorecords  for  the  Library  of  Congress. 

«  •  *  *  * 

(c)  *  •  * 

(5)  Automated  databases  available 
only  online  in  the  United  States  but  not 
including  automated  databases 
distributed  only  in  the  form  of  machine- 
readable  copies  (such  as  magnetic  tape 
or  disks,  punch  cards,  or  the  like)  from 
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which  the  woric  cannot  ordinarily  be 
visually  perceived  except  with  the  aid  of 
a  machine  or  device,  and  computerized 
information  works  in  the  nature  of 
statistical  compendia,  serials,  and 
reference  works.  Also  works  published 
in  a  form  requiring  the  use  of  a  machine 
or  device  for  purposes  of  optical 
enlargement  (such  as  film,  filmstrips, 
slide  films  and  works  published  in  any 
variety  or  microform),  and  works 
published  in  visually  perceptible  form 
but  used  in  connection  with  optical 
scanning  devices,  are  not  within  this 
category  and  are  subject  to  the 

applicable  deposit  requirements. 

*        *        *        •        • 

(d)  *  *  * 

(2)  *  *  * 

(vii)  In  the  case  of  published  computer 
programs  and  published  computerized 
information  works,  such  as  statistical 
compendia,  serials,  and  reference  works 
that  are  not  copy-protected,  the  deposit 
of  one  complete  copy  of  the  best  edition 
as  specified  in  the  current  Library  of 
Congress  Best  Edition  Statement  will 
suffice  in  lieu  of  the  two  copies  required 
by  paragraph  (d)(1)  of  this  section.  If  the 
works  are  copy-protected,  two  copies  of 
the  best  edition  are  required. 

•  *  •  •  * 

Dated:  July  25, 1988. 
Ralph  Oman, 
Register  of  Copyrights. 

Approved  by 
lames  H.  BUIington, 
The  Librarian  of  Congress. 
\M<  Doc.  88-17870  Filed  &-*-88;  8:45am| 

BILLING  CODE  1410-07-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No.  88-366.  RM-62601 

Radio  Broadcasting  Services;  Jupiter, 
PL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Dennis  L.  Johnson,  which 
proposes  to  allot  Channel  288A  to 
Jupiter,  Florida  as  a  second  FM  service, 
at  coordinates  26-56-30  and  80-05-36. 

DATES:  Comments  must  be  filed  on  or 
before  September  23, 1988,  and  reply 
comments  on  or  before  October  11, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 


petitioner,  or  its  counsel  or  consultant, 
as  follows:  Daniel  F.  Van  Horn,  Arent. 
Fox,  Kintner,  Plotkin,  and  Kahn,  1050 
Connecticut  Avenue  NW.,  Washington, 
DC  20036-5339. 

FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-366.  adopted  June  29. 1988.  and 
released  August  3, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[PR  Doc.  88-17886  Filed  8-8-88:  8:45  am) 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  88-356,  RM-63241 

Radio  Broadcasting  Services; 
Dahlonega,  GA  and  Murphy,  NC 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Andrews  Broadcasting 
Company,  proposing  to  allot  Channel 
282A  to  Dahlonega.  Georgia,  as  its  first 
FM  service  at  coordinates  34-35-06  and 
84-02-37.  To  permit  the  use  of  Channel 
282A  at  Dahlonega,  petitioner  has 


requested  that  Channel  274A  be 
substituted  for  Channel  282A  at  Murphy, 
North  Carolina  at  coordinates  35-07-12 
and  84-02-06. 

DATES:  Comments  must  be  filed  on  or 
before  September  23, 1988,  and  reply 
comments  on  or  before  October  11, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Dan  J.  Alpert.  Baker  & 
Hosteller,  1050  Connecticut  Avenue 
NW.,  Suite  1100,  Washington.  DC  20036 
(Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT. 

Montrose  H.  Tyree,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-356,  adopted  June  29, 1988,  and 
released  August  3, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  fihng 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[VR  Doc.  88-17887  Filed  8-8-88;  8:45  amj 
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47  CFR  Part  73 

(MM  Docket  No.  88-370,  RM-631 1 1 

Radio  Broadcasting  Services;  Idaho 
Falls,  ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  AJP  Investment  Co.,  Inc.,  which 
proposes  to  allot  Channel  288C  to  Idaho 
Falls,  Idaho,  as  a  fourth  FM  service 
using  city  reference  coordinates  43-29- 
30  and  112-02-00. 

DATES:  Comments  must  be  filed  on  or 
before  September  22, 1988,  and  reply 
comments  on  or  before  October  7, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In    ' 
addition  to  filing  comments  with  the 
FCC,  interested  parties  shdlild  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Harry  P.  Warner,  1900 
Avenue  of  the  Stars,  Suite  2440 — 
Century  City,  Los  Angeles,  California 
90067.  (Attorney  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 
Montrose  H.  Tyree,.  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-370,  adopted  June  29. 1988.  and 
released  August  1, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

|FR  Doc.  88-17918  Filed  8-8-68;  8:45  am] 

BIU.INO  CODE  •712-411-M 


47  CFR  Part  73 

(MM  Dock«t  Na  88-369,  RM-6282] 

Radio  Broadcasting  Services;  Savanna 
and  Mt  IMorris,  IL 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Carrolt'County 
Communications,  Inc.,  licensee  of 
Station  WCCI{FM),  Savanna.  Illinois, 
which  seeks  to  substitute  Channel  26261 
for  Channel  261A  and  to  modify  its 
license  to  specify  the  new  channel  at 
coordinates  42-07-49  and  90-09-05.  To 
provide  for  the  Savanna  modification  it 
will  be  necessary  to  substitute  Channel 
239A  for  Channel  263A  at  Mt.  Morris, 
Illinois  at  coordinates  42-04-14  and  89- 
27-04.  An  Order  to  Show  Cause  is  being 
tsftued  to  M&M  Broadcasting,  permittee 
for  Channel  263A  at  Mt.  Morris. 
dates:  Comments  must  be  filed  on  or 
before  September  22, 1988,  and  reply 
comments  on  or  before  October  7, 1988. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Steven  A.  Lancellotta, 
Wheeler  &  Wheeler,  Suit  200, 1729  H 
Street  NW.,  Washington.  DC  20006. 
(Attorney  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-369,  adopted  June  29, 1988.  and 
released  August  1, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  iir47  CFR  Fait  73 

R,adio  broadcasting. 
Federal  Communications  Commission 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Doc.  88-17919  Filed  8-6-88:  8:45  am) 
BiUJNQ  COOC  (712-01-11 


47  CFR  Part  73 

(MM  Dockat  No.  88-368,  RM-6286] 

Radio  Broadcasting  Services; 
Bumslde,  KY 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Lenn  R. 
Pruilt.  licensee  of  Station  WIDJ(FM), 
Bumside,  Kentucky,  which  proposes  to 
substitute  Channel  230C2  for  Channel 
230A  at  Bumside,  and  to  modify  his 
Class  A  license  to  specify  the  new 
channel,  at  coordinates  37-08-30  and 
84-30-00. 

DATES:  Comments  must  be  filed  on  or 
before  September  22, 1988,  and  reply 
comments  on  or  before  October  7, 1988. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lenn  R.  Pruitt,  P.O.  Box  32, 
Greensburg,  Kentucky  42743. 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-368,  adopted  June  29, 1988,  and 
released  August  1, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC  The 
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complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1208.  See  47  CFR  1.1204(b) 
for  rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subi«ct8  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conununicatioiu  Commission. 
Stev«  Kaminor, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  8&-17888  Filed  S-6-88;  8:45  am) 

BtLLMQ  CODE  e71f-01-« 


47  CFR  Part  73 

[MM  Docket  Na  88-355,  RM-6396] 

Radio  Broadcasting  Services;  Indian 
Springs,  NV 

agency:  Federal  Communications 

Commission. 

ACtKHi:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Claire  B. 
Benezra  to  allot  Channel  257A  to  Indian 
Springs,  Nevada,  as  it  flrst  local  FM 
service.  Channel  257A  can  be  allotted  to 
Indian  Springs  in  compUance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  this  allotment  are  North 
Latitude  36-34-30  and  West  Longitude 
115-^10-06.  However,  before  the 
allotment  can  be  made,  petitioner  is 


requested  to  furnish  additional 
information  concerning  the  status  of 
Indian  Springs  as  a  community  for 
allotment  purposes,  since  it  is  neither 
listed  in  the  1980  U.S.  Census  nor 
incorporated. 

DATES:  Comments  must  be  filed  on  or 
before  September  22, 1988,  and  reply 
comments  on  or  before  October  7, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Charles  A.  Magnuson,  Carl 
T.  Jones  Corporation,  7901  Yamwood 
Court.  Springfield.  Virginia  22153 
(Engineering  Consultant  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-653a 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-355,  adopted  June  30, 1988,  and 
released  August  1, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washhigton,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  14a 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

\¥V.  Doc.  88-17889  filed  8-8-88;  8:45  am) 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-442;  RM-6011] 

Radio  Broadcasting  Services; 
Stamford.  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of 

proposal. 

SUMMARY:  This  document  dismisses  a 
petition  filed  by  Jon  Bruce  Thoen, 
formerly  permittee  of  Station 
KZOM(FM),  Channel  Z21A  Stamford, 
Texas,  proposing  the  substitution  of 
Channel  246C2  for  Channel  221 A  at 
Stamford,  because  of  his  failure  to 
demonstrate  a  continuing  interest  in  the 
proposal.  With  this  action,  this 
proceeding  is  terminated. 
ADDRESS:  Federal  Communications 
Commission,  Washingtoa  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-442. 
adopted  June  30. 1968.  and  released 
August  1, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[PR  Doc.  88-17890  Filed  8-8-88;  8:45  am] 
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This  section  ot  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
prop   sed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and   rulings,   delegations  of 
authority,   filing  of  (petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing   in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

Environmental  Impact  Statement; 
Oglethorpe  Power  Co. 

agency:  Rural  Electrification 
Administration,  USDA. 

action:  Adoption  of  final  environmental 
impact  statement  and  availability  of 
information  supplement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmetal  Policy  Act  of  1969  (NEPA) 
(42  U.S.C.  4321  et  seq.],  the  Council  on   j 
Environmental  Quality  (CEQ) 
Regulations  for  Implementing  the 
Procedural  Provision  of  NEPA  (40  CFR 
Parts  1500-1508).  and  REA 
Environmental  Policies  and  Procedures 
(7  CFR  Part  1794),  is  adopting  the  "Final 
Environmental  Impact  Statement — 
Rocky  Mountain  Project,  No.  2725 — 
Georgia"  (FEIS)  prepared  by  the  Federal 
Power  Commission  (now  known  as  the 
Federal  Energy  Regulatory  Commission 
(FERC))  and  the  "Final  Supplement  to 
the  FEIS  Rocky  Mountain  Ptoject,  No. 
2725"  prepared  by  FERC  as  REA's  Final 
Environmental  Impact  Statement  for  its 
Federal  action.  Notice  is  also  hereby 
given  that  the  REA  is  issuing  an 
Information  Supplement  in  connection 
with  a  request  for  REA  financing 
assistance  for  ownership  participation 
in  the  760  megawatt  Rocky  Mountain 
Pumped  Storage  Hydroelectric  Project 
(Project)  by  Oglethorpe  Power 
Corporation  (OPC). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alex  M.  Cockey,  )r..  Director, 
Southeast-Area  Electric,  Rural 
Electrification  Administration,  room 
number  0270,  South  Agriculture  Building, 
Washington,  DC  20250-1500,  telephone 
number  (202)  382-0436  or  Mr.  Dale  R. 
Murphy,  fttjject  Director,  Oglethorpe 
Power  Corporation,  2100  East  Exchange 


Place,  Tucker,  Georgia  30085-1349, 
telephone  number  (404)  496-7796. 
SUPPLEMENTARY  INFORMATION:  The 
Project  is  located  at  Rocky  Mountain  on 
Heath  Creek  in  Floyd  County,  Georgia, 
10  miles  northwest  of  the  City  of  Rome. 
It  involves  the  construction  of  a 
hydroelectric  facility  that  will  store 
water  at  the  base  of  Rocky  Mountain  in 
3  reservoirs  totaling  1,200  acres  to  be 
created  by  impounding  Heath  Creek.  A 
221-acre  reservoir  will  be  constructed  at 
the  top  of  Rocky  Mountain.  During  off- 
peak  hours,  water  from  the  lower 
reservoir  will  be  pumped  to  the  upper 
reservoir  through  a  system  of  penstocks, 
a  horizontal  tunnel  and  a  vertical  shaft 
in  Rocky  Mountain.  During  peak  hours 
when  additional  generating  capacity  is 
needed,  the  water  in  the  upper  reservoir 
will  be  released  through  Rocky 
Mountain  to  a  powerhouse  and  back 
into  the  lower  reservoir.  The  Project  also 
includes  2.7  miles  of  230  KV 
transmission  line  and  a  switching 
station.  Georgia  Power  Company  (GPC) 
started  construction  on  the  Project  in 
1978  and  estimates  that  it  is  15  percent 
complete  today.  Extensive  clearing  of 
the  site  has  already  taken  place. 
Alternatives  to  OPC's  involvement  in 
the  Project  include  no  action,  load 
management/conservation,  construction 
of  generating  resources,  and  the 
purchase  of  power.  A  more  detailed 
description  of  the  Project  is  provided  in 
the  Information  Supplement. 

The  FEIS  for  the  Project  was  issued  by 
the  Federal  Power  Commission  in  May 
1976  in  connection  with  the  licensing  of 
the  Project  to  GPC.  FERC  issued  the 
Final  Supplement  to  the  FEIS  in  June 
1981,  in  connection  with  the  relocation 
of  the  lower  reservoir  dam,  construction 
of  two  smaller  dams  and  a  permanent 
diversion  charmel.  On  January  28, 1988, 
FERC  issued  an  order  transferring  the 
license  to  construct,  maintain,  and 
operate  the  project  from  GPC  to  OPC 
and  GPC  subject  to  the  filing  at  FERC  of 
the  instruments  evidencing  the  transfer 
of  the  Project.  OPC  and  GPC  propose  to 
own  the  Project  as  tenants  in  common. 
OPC  will  be  acquiring  a  majority 
interest  in  the  Project  and  assume  the 
responsibility  for  completion  and 
operation  of  the  Project  subject  to 
obtaining  requisite  approvals. 

REA  has  reviewed  the  FEIS  and  the 
Final  Supplement  to  the  FEIS  and  has 
independently  determined  that  these 
documents  together  meet  the  standards 


for  an  adequate  environmental  impact 
statement.  In  addition,  REA  has 
reviewed  other  documents  including  an 
environmental  report  submitted  by  OPC. 
the  articles  contained  in  the  FERC 
license  for  the  project  related  to 
mitigating  environmental  impacts,  and 
amendments  to  the  FERC  license.  REA 
has  independently  determined  that  there 
are  no  substantial  changes  in  the  Project 
and  no  significant  new  circumstances  or 
information  relevant  to  environmental 
concerns  related  to  its  Federal  action  of 
approving  OPC's  participation  in  the 
Project.  Pursuant  to  40  CFR  1506.3  of  the 
CEQ  regulations  and  7  CFR  1794.81(b)  of 
REA's  Environmental  Policies  and 
Procedures.  REA  is  adopting  the  FEIS 
and  the  Final  Supplement  to  the  FEIS  as 
its  Final  Environmental  Impact 
Statement  for  its  Federal  action.  In 
accordance  with  7  CFR  1794.90(c),  REA 
has  determined  the  purposes  of  NEPA 
will  be  furthered  by  preparing  an 
Information  Supplement.  REA  will 
circulate  a  copy  of  its  Information 
Supplement,  the  FEIS  and  the  Final 
Supplement  to  the  FEIS  to  interested 
parties  or  agencies  with  specific 
expertise  related  to  the  project  including 
those  receiving  the  Federal  Power 
Commission's  Draft  EIS  and  FERC's 
Draft  Supplement  to  the  EIS  for  the 
Project.  Copies  of  the  Information 
Supplement,  the  FEIS  and  Final 
Supplement  to  the  FEIS  will  be  made 
available  to  the  public  and  other 
interested  parties. 

The  Information  Supplement  provides 
a  description  of  the  Project  and  the 
extent  to  which  it  has  been  completed 
by  GPC,  describes  how  it  differs  from 
the  proposed  facilities  as  described  in 
the  FERC  FEIS,  and  discusses  OPC's 
need  for  the  Project  and  the  alternatives 
to  the  proposed  action.  The  Information 
Supplement  also  discusses  the 
information  considered  by  REA  in 
adopting  the  FERC  FEIS  and  Final 
Supplement  to  the  FEIS  as  REA's  Final 
Environmental  Impact  Statement  for  its 
Federal  action  related  to  the  Project. 
Also  covered  briefly  are  the 
environmental  impacts  of  the  Project 
identified  in  the  FEIS  and  Supplement  to 
the  FEIS,  recent  comments  received 
from  the  U.S.  Fish  and  Wildlife  Service, 
and  a  review  of  articles  in  the  FERC 
license  for  the  Project  that  are  related  to 
the  protection  of  environmental  quality. 

Copies  of  the  REA's  Information 
Supplement,  the  FEIS  and  the  Final 
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Supplement  to  the  FEIS  may  be 
examined  or  obtained  from  REA  or  OPC 
during  regular  business  hours  at  the 
addresses  provided  in  this  notice.  These 
three  documents  are  being  sent  to  the 
Sara  Hightower  Regional  Library,  606 
West  First  Street,  Rome,  Georgia  30161 
(telephone  (404)  291-7568)  and  the  Cave 
Spring  Public  Library,  P.O.  Box  339, 
Cave  Spring,  Georgia  30124  (telephone 
(404)  777-3346)  so  they  will  be  available 
for  public  review.  Both  libraries  are  in 
the  vicinity  of  the  project  area. 

OPC  will  have  published  in  the 
Cartersville  Herald  Tribune  and  the 
Rome  News  Tribune  a  notice  containing 
the  same  information  provided  herein.  A 
paid  advertisement  referring  the  reader 
to  the  notice  will  be  included  in  each 
newspaper.  Questions  or  comments 
concerning  REA's  action  related  to  this 
project  should  be  submitted  within  30 
days  to  REA  at  the  address  provided  in 
this  notice.  The  30-day  period  will  begin 
on  the  date  of  this  Federal  Register 
notice  or  the  date  of  a  legal  notice  and 
paid  advertisement  published  for  OPC. 
whichever  comes  later.  REA  will  take  no 
final  action  related  to  the  project  prior 
to  the  expiration  of  this  comment  period. 
REA,  at  the  time  it  makes  its  decision 
regarding  the  E'roject,  shall  prepare  a 
public  Record  of  Decision  (ROD).  Any 
person,  organization  or  government 
body  which  desires  to  be  notified  when 
a  ROD  is  available  should  contact  REA 
at  the  address  provided  herein. 

Date:  August  3. 1988. 
Jack  Van  Mark, 

Deputy  Administrator.  Program  Operations. 
[FR  Doc.  88-17983  Filed  8-8-88;  8:45  am] 
BILUNG  CODE  3410-1S-M 


COMMISSION  ON  CIVIL  RIGHTS 

Oklahoma  Advisory  Committee; 
Agenda  and  Notice  to  Public; 
Amendment 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Oklahoma 
Advisory  Committee  to  the  Commission 
previously  announced  in  volume  53  FR 
29075  (August  2, 1988)  has  a  new  date, 
time,  meeting  room,  and  purpose.  The 
meeting  will  convene  at  9:30  a.m.  and 
adjourn  at  4:00  p.m.  on  September  1, 
1988,  at  the  Lincoln  Plaza  Hotel 
Conference  Center,  Senate  Room,  4445 
North  Lincoln  Boulevard,  Oklahoma 
City,  Oklahoma  73105.  The  purpose  of 
the  meeting  is  to  obtain  information 
through  a  community  forum  concerning 
civil  rights  issues  affecting  Native 
Americans  in  Oklahoma. 


Dated  in  Washington,  DC.  August  3. 1988. 
Susan ).  Prado, 

Acting  Staff  Director 

[FR  Doc.  88-17929  Filed  8-8-88:  8:45  am] 

BILLING  CODE  633S-01-M 

DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Overseas  Trade  Fair 
Certification  Program:  Application  and 
Evaluation. 

Form  Numbers:  Agency — ITA-4100P 
and  ITA^103P,  OMB— 0625-0130. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  85  respondents;  640  reporting 
hours. 

A  verage  Hours  Per  Response:  7.5 
hours. 

Needs  and  Uses:  The  International 
Trade  Administration  (ITA)  designed 
the  Overseas  Trade  Fair  Certification 
Program  to  encourage  private  sector 
show  organizers  to  develop,  operate, 
and  manage  U.S.  industry  participation 
in  trade  fairs  overseas.  The  application 
form  (ITA-4100P)  provides  specifics 
about  a  proposed  project  that  will  allow 
ITA  to  determine  if  the  trade  fair  and 
the  requesting  organization  stand  a 
reasonable  chance  of  success  and  if  it 
meets  ITA's  promotion  program 
objectives  and  general  selection  criteria. 
The  evaluation  form  (ITA-4103P)  is  used 
by  (1)  the  show  organizer  to  critique  the 
event  as  well  as  the  government's 
performance  and  (2)  by  the  overseas 
post  to  provide  basic  analysis  of  the 
event.  Evaluation  of  the  results  gives 
feedback  to  both  the  private  sector 
organizer  and  ITA  for  repeating 
certification  of  future  editions  of  the  fair. 

Affected  Public:  Businesses  or  other 
for  profit;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent 's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  John  Griffen,  39&- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  August  2. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  88-17905  Filed  8-&-«8;  8:45  am] 
BILUNG  CODE  3510-CW-M 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1988  Farm  and  Ranch  Irrigation 
Survey. 

Form  Number:  Agency — 8&-A62. 
OMB — none. 

Type  of  Request:  New. 

Burden:  200.000  responses:  14.400 
reporting  hours.  Average  hours  per 
response — .72. 

Needs  and  Uses:  This  survey  provides 
measures  relevant  to  the  use  of  water. 
Competition  for  limited  water  resources 
is  high.  Federal  and  state  agencies,  the 
irrigation  industry,  agricultural 
producers,  and  universities  will  use  the 
data. 

Affected  Public:  Irrigated  land  users. 

Frequency:  Every  five  years. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Francine  Picoult. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer. 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  2. 1988. 
Edward  Midials, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  88-17906  Filed  8-8-88;  8:45  am) 

BILUNO  CODE  3S10-CW-M 


Agency  Inf  onnaMon  Collection  Under 
Review  by  the  Offloe  of  llenaoement 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Application  for  Authorized 
Chart  Agent. 

Form  Numbers:  NOAA— 49-74; 
OMB— 0648-0164. 

Type  if  Request-  Extension  of  a 
currently  approved  coUectioa. 

Burden:  600  respondents;  150  reporting 
hours;  average  hours  per  response — .25 
hours. 

Needs  and  Uses:  NOAA  produces 
nautical  and  aeronautical  charts,  which 
are  sold  to  the  public  throu^  chart 
agents.  Businesses  must  apply  to 
become  agents.  The  information 
provided  is  used  to  assure  that 
applicants  are  financially  responsible 
and  have  a  sufficient  potential  market  to 
justify  the  costs  of  maintaining  an 
account. 

Affected  public:  Small  businesses  or 
organizations. 

Frequency:  On  occasion  (One 
application  per  respondent). 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer:  John  Ghffen.  395- 
734a 

Copies  of  the  above  inlormation 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  8622. 
14th  and  Constitntioii  Avenue,  NW., 
Washington.  DC  20Z3a 

Written  coBUBents  and 
recommendations  for  the  proposed 
information  collection  ^ould  be  sent  to 
John  Griffen.  OMB  Desk  Officer.  Room 
3208,  New  Executive  Office  Building, 
WashingtOB.  DC  20503. 

Dated  Aagyal  2.1988. 

Edwai4Michrii^ 

Departmental  Clearance  Offteer.  Office  of 
Management  and  Oigam'tation 

(FR  Doc  B8-17S07  niedS-S-M;  MSwn] 


Agency  Information  Coflaction  Under 
Review  by  ttte  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Regulations  Governing  Small 
Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities. 

Form  Number:  NOAA— N/A;  OMB— 
0648-0151. 

Type  of  Request  Extension  of  a 
currently  approved  collection. 

Burden:  21  respondents:  200  reporting 
hours:  average  hours  per  response — 10 
hours. 

Needs  and  Uses:  U.S.  citizen  who  may 
incidently  take  marine  mammals  in 
activities  other  than  oommercial  fishing 
may  request  that  NOAA  issue 
regulations  allowing  such  a  take,  which 
would  otherwise  violate  the  Marine 
Mammal  Act  If  regulations  are  issued, 
persons  may  apply  for  letters  of 
authorization  for  a  take;  if  a  letter  is 
issued  the  respondent  must  file  a  report 
on  the  take.  The  information  is  used  to 
determine  that  proposed  takes  fall  imder 
the  provisions  and  goals  of  the  Marine 
Mammal  Act. 

Affected  Public:  Individuals,  state  and 
local  governments,  businesses  or  other 
for-profit  institutions,  and  federal 
agencies. 

Frequency:  On  occasion  and  annaally. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer  John  Gri%n,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Cleareooe 
Officer.  Edward  Michals,  (202)  377-^271, 
Department  of  CommoYX,  Room  8622, 
14th  and  Constitatiaii  Avenue,  NW., 
Washington,  DC  2023a 

Written  comments  and 
recommendatioiis  for  the  proposed 
informatioD  coUection  shoald  be  sent  to 
John  Griffea  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building, 
Washington.  E)C  20503. 

Dated:  Angnst  3, 1988. 
Edward  Nfichals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
(FR  Doc  88-17908  Rled  B-«-88;  8:45  am] 
nUNM  CODE  1510-CW-M 


Agency  Information  Collection  Under 
Review  by  ttie  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  unider  die 
provisions  of  the  Paperwork  Reduction 
Act  (44  USXl  QtafAet  3S). 

Agency:  National  Oceanic  and 
Atmospheric  Adnonistration. 

Title:  Mamt  Mammals:  General 
Incidental  Take  Permits.  Small  Take 


Exemptions,  and  Certificates  of 
Inclusion. 

Form  Number  Agency— N/A:  OMB— 
0646-0083. 

Type  of  Request  Reinstatement  of  a 
previously  approved  collection. 

Burden:  2,887  respondents;  1,115 
reporting  hours:  average  hours  per 
response — .41  hours. 

Needs  and  Uses:  Commercial 
fishermen  who  may  incidently  take 
marine  mammals  in  their  fishing 
activities  must  apply  for  a  waiver  to  the 
moratorium  in  the  Marine  Mammal 
Protection  Act.  The  information  is  used 
to  determine  that  proposed  takes  fall 
under  the  provisions  and  goals  of  the 
Marine  Mammal  Act. 

Affected  Public  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  Annually,  biennially. 

Repondent's  Oblation:  Required  to 
obtain  a  benefit 

OMB  Desk  Officer  John  Griffen,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Cofflmerce,  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  ooHection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated  August  3,  isea 
Edwaid  Ifidwb, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
(FR  Doc  88-17909  Filed  8-8-88;  8:45  am] 
BIUJNO  COK  M«»«W-M 


Agency  Infonnalfon  CoWecllon  Under 
Review  by  ttte  Office  of  Managawant 
and  Budget  (OMB) 

DOC  has  submitted  t&OKffl  for 
clearance  the  fbliowing  proposal  for 
coUection  of  information  unider  the 
provisioiis  of  the  Paperwork  Reduction 
Act  (44  US.C  Chapter  35). 

Agemy:  Econooiic  Development 
AdBiiaistTation  (EDA). 

Title:  Application  for  Flnanical 
Assistance. 

Form  Number  Agency — ^ED-201; 
OMB— 0010-0025. 

Type  of  Request  Extension  of  a 
currently  approved  collection. 

Burden:  20  respondents;  2.000 
reportiiig  hoius. 

Average  Time  Per  Response:  100 
hours. 
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Needs  and  Uses:  EDA  uses  this 
application  to  determine  whether  an 
applicant  for  financial  assistance  meets 
the  statutory  and  credit  standards 
established  to  get  a  loan  guarantee. 

Affected  Public:  Businesses  or  other 
for-profit  institutions  and  small 
businesses  or  organizations. 

Frequency:  On  occasion. 

Repondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  John  Griffen.  395- 
7340. 

Agency:  Economic  Development 
Administration  (EDA). 

Title:  Current  and  Project  Employee 
Data. 

Form  Numbers:  Agency — ED-612; 
OMB— 0610-003. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  800  respondents;  600  reporting 
hours. 

A  verage  Time  Per  Response:  45 
minutes. 

Needs  and  Uses:  EDA  uses  this  form 
as  its  basic  instrument  to  find  out  from 
applicants,  recipients,  and  other  parties, 
what  kind  of  jobs  are  being  created  or 
saved,  and  when. 

Affected  Public:  State  or  local 
governments,  businesses  or  other  for- 
profit  institutions  and  non-profit 
institutions. 

Frequency:  On  occasion  and  annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  John  Griffen,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208.  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  3, 1968. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 

(FR  Doc.  88-17910  Filed  8-8-88:  8:45  nm) 

BtUJNG  CODE  3S1<M)7-M 


Commercial  Space  Advisory 
Committee;  Partially  Closed  Meeting 

agency:  Office  of  the  Associate  Deputy 
Secretary,  Commerce. 
summary:  Pursuant  to  the  Federal 
Register  notice  of  July  28, 1988,  the 
Commercial  Space  Advisory  Committee 


has  been  established  to  advise  the 
Secretary  of  Commerce  on  matters  of 
implementation  and  institutionaUzation 
of  the  National  Space  Policy  and 
Commercial  Space  Initiative,  as 
announced  February  11, 1988,  and  to 
attempt  to  determine  the  most 
productive  course  to  be  taken  by  this 
country  relating  to  its  commercial  space 
goals. 

TIME  AND  place:  August  10, 1988  from 

9:30  a.m.  to  10:30  p.m.  The  meeting  will 

take  place  in  Room  1413,  U.S. 

Department  of  Commerce. 

AGENDA  FOR  OPEN  SESSION:  9:30-10:30 

a.m. 

Welcome  by  Secretary  Verity, 
introduction  of  Committee  members, 
and  an  overview  of  the  Committee's 
purpose  and  objectives. 
CLOSED  SESSION:  10:30-12:30  a.m. 

Members  will  receive  and  discuss 
briefing  materials,  some  of  which  will  be 
classified,  on  the  various  sectors  of  the 
commercial  space  market  and  the 
President's  National  Space  Policy  and 
Commercial  Space  Initiative. 

SUPPLEMENTARY  INFORMATION:  The  time 
and  date  of  the  Partially  Closed  Meeting 
for  the  Commercial  Space  Advisory 
Committee  as  announced  in  the  Federal 
Register  on  July  20, 1988,  is  hereby 
changed  to  August  10, 1988  from  9:30- 
10:30,  instead  of  August  12, 1988.  from 
9:30-4:00.  There  will  be  no  afternoon 
session  as  previously  scheduled,  and 
changes  to  the  agenda  and  meeting 
location  are  noted. 

FOR  FURTHER  INFORMATION  CONTACT 
Laura  L.  Boyle,  Program  Director,  Office 
of  Commercial  Space  Programs,  U.S. 
Department  of  Commerce,  Room  7064, 
Washington,  DC  20230,  Telephone:  202/ 
377-8125. 

Date:  August  5, 1988. 
Shellyn  McCaffrey, 
.Associate  Deputy  Secretary. 
(FR  Doc.  88-18113  Filed  8-«-88;  8:45  am] 

BILUNG  CODE  3S10-CW-M 


National  Oceanic  and  Atmospheric 
Administration 

King  and  Tanner  Crab  Hsherles 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  availability  of  a  draft 
environmental  assessment  and 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  (EA/RIR/ 
IRFA)  and  request  for  comments. 

summary:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
prepared  a  draft  EA/RIR/IRFA  in 
conjunction  with  a  new  Fishery 


Management  Plan  for  King  and  Tanner 
Crab  Fisheries  in  the  Bering  Sea  and 
Aleutian  Islands  Area  (FMP).  The 
purpose  of  this  notice  is  to  solicit  public 
comments  on  the  draft  EA/RIR/IRFA 
and  the  new  FMP  which  focuses 
specifically  on  the  management  role  of 
Federal  and  State  agencies  when 
making  preseason  and  inseason 
decisions. 

date:  Comments  on  the  draft  EA/RIR/ 
IRFA  and  the  new  FMP  are  due  by  5:00 
p.m.  on  September  5, 1988. 

ADDRESSES:  Comments  should  be 
addressed  to  Ray  Baglin.  Fishery 
Biologist,  Alaska  Region,  National 
Marine  Fisheries  Service,  P.O.  Box  1668, 
Juneau,  AK  99802. 

Copies  of  the  draft  EA/RIR/IRFA  and 
the  draft  implementing  regualtions  are 
available  upon  request  by  calling  907- 
271-2809  or  at  one  of  the  following 
locations:  (1)  Alaska  Crab  Coalition, 
3901  Leary  NW.,  Suite  6,  Seattle,  WA 
(2)  Alaska  Department  of  Fish  and 
Game,  Unisea  Building,  Dutch  Harbor. 
AK;  (3)  North  Pacific  Fishing  Vessel 
Owner's  Association.  Fishermen's 
Terminal  C-3.  Room  218,  Seattle,  WA; 
and  (4)  United  Fishermen's  Marketing 
Association,  Fishermen's  Hall,  Kodiak, 
AK. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ray  Baglin,  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 

Council  directed  its  crab  plan  team  to 
prepare  an  FMP  for  King  and  Tanner 
Crab  Fisheries  in  the  Bering  Sea  and 
Aleutian  Islands  area  in  December  1986. 
A  committee  of  Council  members  and 
industry  representatives  was 
established  to  work  with  the  plan  team 
during  the  development  process.  The 
plam  team  reviewed  the  issues  and 
identified  and  analyzed  the  biological, 
socioeconomic,  and  management 
impacts  of  various  alternative  solutions 
for  public  and  Council  consideration 
based  on  all  available  information. 

The  Council  is  asking  for  opinions  of 
the  fishing  community  and  other 
affected  individuals  regarding  which 
alternatives  should  be  approved.  It  is 
hoped  that  the  draft  EA/RIR/IRFA  will 
help  the  public  provide  constructive 
feedback  to  aid  the  Council  in  its 
deliberations.  At  their  September  2ft-30, 
1988,  meeting  in  Anchorage,  the  Council 
will  make  its  final  decision  and  submit 
the  P'MP  and  supporting  documentation 
to  the  Secretary  of  Commerce  for 
implementation.  The  Council  will  accept 
oral  testimony  at  the  September 
meeting,  however,  such  testimony 
should  be  limited  to  clarification  of 
earlier  written  comments  and 
recommendations  about  the  Council's 
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choice  rather  than  submisston  of  new 
informatioin. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  4. 1988. 
Ann  D.  Terbush, 

A  cting  Director  of  Office  Fisheries. 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  88-17990  Filed  8-5-88;  9:31  am] 
BIUJN6  CODE  3$10-32-M 


Public  Advisory  Coinmittee  for 
Trademaric  Affairs;  Rleeting 

AGENCY:  Patent  and  Trademark  Office. 
ACTION:  Notice. 

summary:  In  accordance  with  Section 
10(a)t2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463), 
announcement  is  made  of  the  open 
meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs. 

Date:  The  Pui>lic  Advisory  Committee 
for  Tra<leinark  Affairs  wiii  meet  from 
10:00  a.ra.  until  4:00  p.nL  on  September 
27. 1988. 

Piace:  US.  Pateat  and  Trademark 
Office.  2121  Crystal  Drive,  Crystal  Park 
2,  Room  912.  Arlington.  Virginia. 

Status:  The  meetiiig  will  be  open  to 
public  observation:  approxiaiately 
twelve  (12}  seats  wili  be  avaiiabfe  lor 
the  public  on  a  first-come-fifst-aerved 
basis.  If  time  penails.  oral  ooraraents  by 
the  public  of  three  (3)  minutes  on  each 
topic  within  the  agenda  below  will  be 
allowed.  Written  oooonents  and 
suggestions  will  be  accepted  before  or 
after  the  meeting  on  any  of  the  matters 
discussed.  Copies  of  the  minutes  will  be 
available  upon  request. 

Matters  to  be  CtKisidered:  The  agenda 
for  the  meeting  is  as  follows: 

(1)  Implementation  of  Proposed  Intent- 
to-Use  Legislation 

(2)  Automation  Activities 

(3)  Applicatioa  I¥oce85u\g  and 
Prosecution  and  Registration 
Maintenance 

(4)  TTAB  Proposed  Rule  Amendments 
Contact  Person  for  More  Information: 

For  further  information.  C(Hitact  Carlisle 
E.  Walters,  Office  of  the  Assistant 
Commissioner  for  Trademarks,  Room 
CPK2-910.  Patent  and  Trademark  Office. 
Washington.  DC  20231.  Telephone:  (703) 
557-7464. 
Donald  ).  Quigg. 

Assistant  Secretary  and  Commissiorer  of 

Patents  and  Trademarks. 

[PR  Doc.  88-17945  Filed  8-8-88;  8:45  am) 

BtLUMS  COOE  3SW-«S-H 


COMMITTEE  FOA  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustmant  of  Import  Limits  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  ttio 
Hungarian  People's  RapubHc 

August  3, 1988. 

agency:  Committee  for  the 

Iiaplementatioo  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  10.  1988. 

Authority:  Executive  Order  tlSSl  of  Mardi 

3, 1972.  as  amended;  Sec^on  204  of  th£ 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1K4). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.Sl  Departaient  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  The 
current  limits  for  Categories  433,  434, 
435.  442.  443.  444,  445/446  and  448  are 
beii^  ad}u8ted.  variously,  for  shift 
added,  ^ft  subtracted,  carryover  and 
carryfoward. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  *m  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16. 
1987).  Also  see  53  FR  50.  published  on 
January  4. 1988;  and  53  FR  17096, 
published  on  May  13, 1968. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  aie  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
ImplementatioD  of  Textile  Agreements. 

Camnittee  for  Ob  liiipiiiiimitation  of  Texlflc 
Agreements 

August  3. 19Sa 
CoaoBtsioner  of  Custom. 
Departmeat  of  the  Treasury  Washjrtgton, 
D.C.  20229 
Dear  Mr.  Commissioner  This  directive 
amends.  bnA  does  not  cancel,  the  directives  of 
December  3a  1987  ■nd  May  10, 19«e 
concerning  iaip<Ml»  of  certain  mool  and  man- 


made  fiber  textile  products,  produced  or 
manufactured  rn  ti»e  Hungarian  People's 
Republic  and  exported  during  tlie  pehodt 
which  began,  in  the  case  of  Categories  433. 
434.  435.  443,  444.  445/446  and  448.  on  fanuary 
1.  1988:  and,  in  the  case  of  Category  442.  on 
November  1, 1987:  and  extend  through 
December  31, 1988. 

Effective  on  August  10, 1988  the  directives 
of  December  30, 1987  and  May  lO.  1988  are 
amended  to  include  adfustments  to  the 
following  categories,  as  provided  under  the 
terms  of  the  current  biiateral  a^eement 
between  the  Governments  of  the  United 
States  and  Hungary: 


Categofy 

Adjusted  Limit  ■ 

443 

434. 

435 

8.961  dozen. 
7.600  dozen. 
11  097  dozen. 

442... 

443 

22.050  dozen. 
102.298  numbers. 

444 

72.677  numtjcfs. 

445/446 

448 

29,027  dozen  each  shall  be  m  Cate- 
gories 445  and  486. 

22,936  dozen. 

■  The  limfts  have  not  t)een  adjusted  to  account  for 
an/  iinportt  ai^Mrted  alter  October  31,  1986  tor 
Category  442;  and  Oecea^ier  31,  1987  tor  Catego- 
nes  433,   434.   435,   443.   444.   445/446  and   448. 

The  Committee  for  the  Implementation  of 
Textile  Agreenents  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  nileniaking  provisions  of  5 
U.S.C.  533(a)(1). 

Sincerely, 
Ronald  L  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  88-17904  Filed  8-8-88:  8:45  am) 

BILUNO  CODE  361*-SfMi 


DEPARTMENT  OF  DEFENSE 

Public  Kiformatlon  CoUedkNi 
Requirement  Submittad  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Recruiting  Incentives  Survey:  No  Form; 
and  No  OMB  Control  Number. 

Type  of  Request:  Resubmission. 

A  verage  Burden  Hours/Minutes  Per 
Response:  20  minutes. 

Frequency  of  Response:  One-time. 

Number  of  Respondents:  15,(X)0. 

Annual  Burden  Hours:  5.000. 

Annual  Responses:  15.080. 

Needs  and  Uses:  The  Recruiting 
imxntives  Survey,  will  measure  the 


attitudes  of  hi^  Bchod  students 
towards  an  array  of  actual  or  possible 
Army  recruiting  incentives  and  career 
opportunities  using  a  methodology 
which  can  determine  quantitatively  the 
magnitude  of  the  importance  of  the 
incentive. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Edward  Springer  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  aearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Ms. 
Rascoe-Harrison  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington.  Virginia  22202-4302, 
telephone  [20k2)  746-0933. 
LuM.  Bynuin, 

Alternate  OSD  Federal  Register  Liaisoa 
Officer,  Department  of  Defense. 
August  4. 1988. 

(FR  Doc.  88-17922  Filed  »-»-«8;  8:45  amj 

BIUJN6  CODE  3S10-01-« 


Department  of  ttie  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

August  2.  MW. 

The  USAF  Scientific  Advisory  Board 
Arnold  Engineering  Development  Center 
Advisory  Group  will  meet  on  30  August 
1988,  from  8:00  a.m.  to  4:00  p.m..  and  on 
31  August  1988.  from  8:00  a.m.  to  2:30 
p.m..  at  Arnold  AFB.  TN,  in  the  A&E 
Building  Conference  Room. 

The  purpose  of  this  meeting  is  to 
receive  classified  briefings  and  hold 
classified  discussions  on  selected  Air 
Force  ground  test  facilities  requirements 
and  programs. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1)  and 
(4)  thereof,  and  accordingly  will  be 
closed  to  the  public. 

For  further  inkmnation.  contact  the 
ScientiHc  Advisory  Board  Secretariat  at  (202) 
697^1648. 
Patsy  ).  CoRiwr. 

Air  Force  Federal  Register  JJaiaaa  Officer. 
|FR  Doc.  Sa-lTSaO  FUed  S-«-88;  8.<4&  an] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Education  Appeal  Board  Hearings; 
intent  to  Compromiae  Ciaim; 
University  of  Wieconsin-Milwaulfee 

AGENCr:  Department  of  Education. 
ACTION:  Notice  of  intent  to  compromise 
claim. 

summary:  The  Department  intends  to 
compromise  a  claim  against  the 
University  of  Wisconsin-Milwaukee 
now  pending  before  the  Education 
Appeal  Board  (EAB),  Docket  No. 
2(266)88  (20  U.S.C  1234a  (f)). 
DATE:  Interested  persons  may  comment 
on  the  jwopoaed  action  by  submitting 
written  data,  views,  or  argument  on  or 
before  September  23, 1988. 
ADOMESS:  Comments  should  be 
addressed  to  Richard  R  Mellman,  Esq., 
Office  of  the  General  Counsel,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Room  4091,  FOB-6), 
Washington,  DC  20202. 
SUPPLEMCNTARY  INFORMATKMt:  The 
claim  in  question  arose  from  an  audit, 
performed  by  the  Department's  Office  of 
Inspector  General,  of  the  migrant 
education  High  School  Equivalency 
Program  (FffiP)  at  the  University  of 
Wisconsiri-Milwaukee  (the  University) 
during  the  four  years  ending  August  31, 
1986.  Under  this  program,  authorized  by 
section  418A  of  the  Higher  Education 
Act  of  1965,  as  amended  (20  U.S.C 
1070d-2),  institutions  of  higher 
education  receive  grants  on  a 
competitive  basis  to  assist  specially 
recruited  high  school-aged  migrant 
students  obtain  the  equivalent  of  a 
secondary  school  diploma  and  then  gain 
employment  or  eiu-ollment  in  an 
institution  of  higher  education  or  other 
post-8econd€iry  institution.  During  these 
four  years  the  Department  provided  the 
University  $1.35a479  of  HEP  hinds. 
The  program  that  the  University 
conducted  during  this  period  had 
between  81  and  132  participating 
migrant  students  per  year.  Some  resided 
in  the  Milwaukee  area.  Others  were 
recruited  from  a  broad  geographical 
area  stretching  from  the  East  Coast  to 
the  mid-West.  The  students'  educational 
program  lasted  approximately  three 
months,  although  those  needing  greater 
assistance  attended  for  k)nger  periods. 
HEP  funds  paid  the  administrative  and 
instructional  costs  of  the  University's 
program  as  well  as  food,  housing,  and 
other  support  costs  of  participating 
students.  D^artmental  regulations 
provide  that  HEP  funds  must  be  spent  in 
a  manner  that  is  consistent  with  the 


grantee's  project  application  and  the 
Education  [department's  General 
Administrative  Regulations  in  M  CFR 
Parts  74  and  75. 

During  the  course  of  the  audit,  the 
auditors  focused  on  what  they 
considered  to  be  the  University's 
excessive  use  of  HEP  funds  to  defray 
certain  of  the  program's  administrative 
and  support  costs.  These  costs  included 
charges  to  the  HEP  program  for  (1)  a 
significant  amount  of  unused  dormitory 
space  that  the  University  reserved  for 
residential  HEP  students.  (2)  meals  in 
University  cafeterias  that  exceeded  the 
number  that  enrolled  HEP  students 
could  have  eaten,  (3)  the  salary  and 
travel  expenses  (for  over  16.000  miles  of 
travel)  of  the  University's  recruiter 
between  August,  1982  and  January,  1983, 
a  period  for  which  little  documentary 
support  for  his  work  activities  existed. 
(4)  penalties  attributable  to  violations  of 
various  University  policies  governing 
the  scheduled  use  of  its  vehicles.  (5) 
grant  funds  that  the  University  never 
spent,  and  (6)  related  indirect  costs. 
Based  on  these  findings,  the  Acting 
Chief  of  the  Department's  Business 
Management  Branch.  Grants  and 
Contracts  Service,  notified  the 
University  in  a  final  audit  determination 
dated  December  10, 1987,  that  the 
University  bad  to  return  a  total  of 
$48,943  for  its  improper  expenditure  of 
HEP  funds. 

In  December  of  1987.  the  University 
repaid  to  the  Department  $7,667  of  funds 
the  audit  deternuoatioo  specified  had 
not  been  spent  (plus  $154  of  indirect 
costs  that  the  audit  determination  did 
not  identify).  The  University  appealed  to 
the  EAB  its  liability  for  $34,799  of  the 
remaining  $41,276  that  the  audit  claim 
required  it  to  repay.  In  doing  so.  the 
University  did  not  contest  its  liability  for 
$712  in  fleet  car  penalties.  $5,285  in  the 
costs  of  meals  charged  to  students 
housed  in  dormitoriea.  and  $480  of 
related  indirect  costs. 

The  Department  proposes  to 
compromise  the  full  amount  of  the 
remaining  $41,276  claim  for  $30.00a  This 
proposal  stems  principally  from  a 
number  of  existing  factual  and  legal 
disputes  about  the  Department's  claim. 

Excessive  housing  costs  ($14,900) 
represent  the  largest  element  in  the 
Department's  claim.  A  significant 
proportion  of  dormitory  space  charged 
to  HEP  funds  was  unused,  perhaps 
because  of  inadequate  recruitment.  Over 
the  four-year  p«-iod  that  was  audited, 
the  actual  vacancy  rate  exceeded  the  15 
percent  rate  projected  in  the 
University's  approved  grant 
applications.  However,  those 
applications  also  specified  that  HEP 
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students  would  be  housed  in  suites. 
Therefore,  the  University  has  claimed 
that,  in  approving  the  grants,  the 
Department  had  accepted  the 
University's  dormitory  costs  as  fixed 
costs  of  the  grants.  Since  the 
University's  possible  failure  to  serve 
sufficient  migrant  students  is  not  a  part 
of  the  audit  determination,  the 
University  has  contended  that  the 
Department's  approval  of  its 
applications  constitutes  approval  of  the 
housing  costs  in  question. 

In  the  area  of  conunuter  meal  costs 
(approximately  $4,000).  the  University 
has  presented  a  recreation  of  data  on 
the  number  of  enrolled  HEP  students 
that,  while  not  directly  linked  to  meal 
charges,  could  explain  some  of  the 
excess  in  meal  charges  that  the  audit 
determination  attributes  to  commuters. 
Finally.  University  records  do  not 
adequately  suggest  how  its  sole  migrant 
student  recruiter  spent  his  time  between 
August  of  1982  and  January  of  1983 
when  he  was  largely  on  a  travel  status. 
However  the  conclusion  that  both  his 
salary  and  fringe  benefits  ($7,034)  and 
travel  reimbursement  ($5,946)  for  that 
period  be  returned  might  be  partially 
offset  by  the  migrant  student 
recruitment  that  apparently  did  occur 
during  this  five-month  period. 

Given  each  of  these  factors,  the 
percentage  of  the  claim  the  University 
has  agreed  to  repay,  and  the  cost  of 
litigating  the  claim  through  the  appeal 
process,  the  Department  has  determined 
that  it  would  not  be  practical  or  in  the 
public  interest  to  continue  this 
proceeding.  Moreover,  the  Department  is 
satisfied  that  since  the  University  no 
longer  operates  a  HEP  program,  the 
practices  that  resulted  in  the  claim  will 
not  recur. 

The  public  is  invited  to  comment  on 
the  Department's  intent  to  compromise 
this  claim.  Additional  information  may 
be  obtained  by  writing  to  Richard  B. 
Mellman,  Esq.,  at  the  address  given  at 
the  beginning  of  the  notice. 
(20  U.S.C.  1234a(f)) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84-141  Migrant  Education — High  School 
Equivalency  Program) 

Dated:  August  3. 1988. 
Bruce  M.  Games, 

Acting  Deputy  Under  Secretary  for 
Management. 
(FR  Doc.  88-17934  Filed  8-8-88:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Benedict 
College 

AGENCY:  Department  of  Energy. 


ACTION:  Notice  of  restriction  of 
eligibility  for  grant  award. 

SUMMARY:  DOE  announces  that  it  plans 
to  award  a  grant  to  Benedict  College  to 
conduct  an  HBCU  (Historically  Black 
Colleges  and  Universities)  regional 
workshop.  The  term  of  the  grant  will  be 
for  one  year;  DOE  funding  level  is 
approximately  $44,902.  Pursuant  to 
S  600.7(b)  of  the  Financial  Assistance 
Rules.  10  CFR  Part  600.  DOE  has 
determined  that  eligibility  for  this  grant 
award  shall  be  limited  to  Benedict 
College. 

Procurement  Request  Number  09- 
88SR18055  000. 

Project  Scope:  Benedict  College  will 
conduct  a  workshop  to  inform  HBCU's 
in  the  Southeastern  United  States  of  the 
opportunities  available  in  the  HBCU 
program.  Invitations  will  be  sent  to 
approximately  59  HBCU's  inviting  each 
to  send  two  (2)  representatives.  DOE 
funds  will  pay  for  travel  and  lodging  for 
these  representatives.  The  three-day 
workshop  will  be  held  in  Augusta,  GA. 
The  objectives  of  the  workshop  are:  (1) 
To  increase  participation  of  HBCU's  in 
DOE'S  research  and  development 
activities  in  both  nuclear  and  non- 
nuclear  programs;  (2)  to  develop  long 
and  short-term  interactions  between 
DOE  and  HBCU's;  and  (3)  to  implement 
the  President's  HBCU  initiative. 

Benedict  College  is  a  predominantly 
black  institution  located  in  Columbia, 
SC.  The  participation  of  Historically 
Black  Colleges  and  Universities 
(HBCU's)  in  federally  supported 
research,  education  and  training  is 
relatively  limited.  In  order  to  overcome 
some  of  these  limitations,  the  President's 
Executive  Order  12320  directed  federal 
agencies  to  increase  the  participation  of 
HBCU's  in  federally-funded  programs 
and  to  strengthen  their  capabilities  to 
provide  quality  education.  This  award 
represents  an  effort  to  strengthen  the 
HBCU  community  and  provide  the 
HBCU's  within  the  Southeastern  United 
States  an  opportunity  to  more  fully 
understand  the  HBCU  program. 

DOE  has  determined  that  this  award 
to  Benedict  College  on  a  restricted 
eligibility  basis  is  appropriate. 
FOR  FURTHER  INFORMATION  CONTACT 
Ronald  D.  Simpson,  Chief,  Contracts  and 
Procurement  Branch.  U.S.  Department  of 
Energy,  Savannah  River  Operations 
Office,  P.O.  Box  A,  Aiken,  SC  29802. 
Telephone:  (803)  725-2096. 

Issued  in  Aiken.  SC.  on  ]uly  25, 1988 
P.W.  Kaspar. 

Manager.  Savannah  River  Operations  Office. 
|FR  Doc.  88-17868  Filed  8-8-88:  8:45  am) 
BILLING  COOC  MS0-01-M 


Compliance  with  the  National 
Environmental  Policy  Act  (NEPA); 
Amendments  to  the  OOE  NEPA 
Guidelines 

agency:  Department  of  Energy. 
ACTION:  Notice  of  proposed  amendments 
to  the  Department  of  Energy's  NEPA 
guidelines. 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  section  D  of 
its  NEPA  guidelines  by  adding  to  its  list 
of  categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  under 
Section  3  of  the  Natural  Gas  Act,  in 
cases  not  involving  new  construction.  A 
categorical  exclusion  is  a  class  of  DOE 
actions  which  normally  does  nui  require 
the  preparation  of  either  an 
environmental  impact  statement  (EIS)  or 
environmental  assessment  (EA).  The 
DOE  also  proposes  to  change  the 
classification  in  section  D  of  approval  or 
disapproval  of  an  import/export 
authorization  involving  minor  new 
construction  from  the  type  of  actions 
normally  requiring  preparation  of  an  EIS 
to  the  type  of  actions  normally  requiring 
preparation  of  an  EA  but  not  necessarily 
an  EIS.  Public  comment  is  invited  on 
these  proposals.  Pending  final  adoption 
or  rejection  of  the  proposed 
amendment,  the  Department  of  Energy 
will  utilize  the  revised  classifications  for 
the  approval/disapproval  of  import/ 
export  authorizations. 
DATE:  Comments  by  September  8. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  M.  Borgstrom.  Director.  Office  of 
NEPA  Project  Assistance,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Room 
3E-080,  Washington,  DC  20585.  (202) 
586-^600 
William  Dennison,  Esq.,  Acting 
Assistant  General  Counsel  for 
Environment,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Room  6A-113.  Washington.  DC 
20585.  (202)  586-6947. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  March  28. 1980.  the  Department  of 
Energy  (DOE)  published  in  the  Federal 
Register  (45  FR  20695)  final  guidelines 
for  implementing  the  procedural 
provisions  of  NEPA  as  required  by  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  (40  CFR  1500-1508).  In 
accordance  with  these  regulations, 
section  D  of  the  DOE  guidelines  lists 
three  classes  of  agency  action:  (1)  Those 
which  normally  require  an 
environmental  impact  statement  (EIS): 
(2)  those  which  normally  require  an 
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environmental  assessment  (EA)  but  not 
necessarily  an  EIS  and;  (3)  those  which 
normally  do  not  require  either  an  EA  or 
an  EIS.  This  third  class  was  identified 
pursuant  to  S  1507.3(b)(2){ii)  of  the  CEQ 
regulations  and  are  termed  "categorical 
exclusions."  The  CEQ  regulations  dePine 
a  categorical  exclusion  as  a  "category  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  and  for  which, 
therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required."  The 
regulations  permit  agency  discretion,  in 
that  "an  agency  may  decide  in  its 
procedures  or  otherwise  to  prepare 
environmental  assessments  even  though 
it  is  not  required  to  do  so.  Any 
procedures  under  this  section  shall 
provide  for  extraordinary  circumstances 
in  which  a  normally  excluded  action 
may  have  a  significant  environmental 
effect."  The  DOE  NEPA  guidelines  state 
that  "DOE  may  add  actions  to  or  remove 
actions  from  the  categories  in  Section  D 
based  on  experience  gained  during  the 
implementation  of  the  CEQ  regulations 
and  these  guidelines."  Pursuant  to  the 
guidelines,  substantive  revisions  are  to 
be  published  in  the  Federal  Register  and 
adopted  only  after  opportunity  for 
public  review.  The  last  amendments  to 
section  D  were  published  in  the  Federal 
Register  on  December  15. 1987, 
concurrently  with  republication  of  the 
DOE's  NEPA  guidelines  in  their  entirety. 

B.  Proposed  Araendments 

•The  DOE  proposes  to  fiu-ther  amend 
section  D  of  its  guidelines  by  adding  to 
the  list  of  categorical  exclusions  in 
section  D.  the  approval  or  disapproval 
of  an  import/export  authorization  for 
natural  gas  under  Section  3  of  the 
Natural  Gas  Act,  in  cases  not  involving 
new  construction.  In  addition,  the  DOE 
proposes  to  change  the  classification  in 
section  D  of  approval  or  disapproval  of 
an  import/export  authorization 
involving  minor  new  construction  from 
the  type  of  actions  normally  requiring 
preparation  of  an  EIS  to  the  type  of 
actions  normally  requiring  preparation 
of  an  EA  but  not  necessarily  an  EIS. 
This  action  is  being  taken  because  ten 
years  of  experience  has  shown  that 
DOE's  original  estimate  as  to  which 
actions  would  normally  require 
preparation  of  an  EIS  or  an  EA  was 
overly  conservative.  Normally,  natural 
gas  import/export  approval  actions 
involving  minor  new  construction  have 
not  required  the  preparation  of  an  EIS. 
Normally,  actions  in  which  no  new 
construction  is  involved  have  not 
required  the  preparation  of  either  an  EA 
or  an  EIS.  The  proposed  amendments  to 
section  D,  therefore,  would  estabhsh 


categories  that  are  appropriate  for  the 
type  of  action  involved,  consistent  with 
DOE's  experience. 

The  listing  of  certain  classes  of 
actions  which  are  categorically 
excluded  from  NEPA  only  raises  a 
presumption  that  any  such  actions  will 
not  significantly  affect  the  quality  of  the 
human  environment.  For  those 
circumstances  where  the  DOE  has 
reason  to  believe  that  a  significant 
import  could  arise  from  the  grant  or 
denial  of  a  specific  natural  gas  import/ 
export  authorization,  the  DOE's  NEPA 
guidelines  provide  that  individual 
proposed  actions  will  be  reviewed  to 
ascertain  whether  an  EA  or  an  EIS 
would  be  required  for  any  individual 
action  which  is  listed  in  Subpart  D  of  the 
guidelines  as  categorically  excluded 
from  NEPA.  Likewise,  actions  classified 
as  normally  requiring  an  EA  but  not 
necessarily  an  EIS  will  be  evaluated  on 
a  case  by  case  basis. 

Currently,  Section  D  of  the  DOE  NEPA 
guidelines  lists  the  approval/ 
disapproval  of  a  natural  gas  import/ 
export  license  under  Section  3  of  the 
NGA  in  cases  not  involving  new 
construction  as  an  action  which 
normally  requires  an  EA.  Where  new 
construction  is  involved.  Section  D 
classifies  the  approval/disapproval  of 
an  import/  export  license  for  natural  gas 
as  the  type  of  action  which  normally 
requires  the  preparation  of  an  EIS. 

During  the  more  than  ten  years  since 
the  inception  of  the  DOE  in  1977,  the 
ERA  has  granted  123  blanket  import/ 
export  authorizations  for  short-term  and 
spot  market  sales  of  natural  gas  and  61 
authorizations  for  long-term  natural  gas 
import/export  arrangements.  In 
addition.  34  approval  actions  have  been 
taken  on  applications  for  extension, 
amendment  or  reassignment  of  existing 
authorizations  for  a  complete  final  case 
action  total,  as  of  May  31. 1988,  of  2ia 
Of  this  total,  nine  cases  involved  new 
construction  and  209  did  not.  Each  of  the 
cases  not  involving  new  construction 
where  individually  examined  and  found 
not  to  have  a  significant  effect  on  the 
human  environment.  Accordingly,  based 
on  this  experience,  the  DOE  has 
concluded  that  such  actions  or  functions 
do  not  normally  constitute  major  federal 
actions  significantly  affecting  the  quality 
of  the  human  environment  and  should 
be  added  to  the  list  of  categorical 
exclusions  in  Section  D  of  the  DOE 
NEPA  guidelines.  Although  under  the 
prop>osed  change,  such  actions  will  be 
presumed  not  to  cause  any  significant 
direct  or  indirect  environmental  impact, 
this  presumption  does  not  foreclose  an 
environmental  review  if  unusual 
circumstances  indicate  that  such  an 


action  might,  in  a  particular  case,  have  a 
significant  environmental  imptact. 

Hiis  proposed  change  to  section  D 
will  reduce  the  regulatory  burden  on 
pesons  wishing  to  import  or  export 
natural  gas  through  existing  facilities  by 
eliminating  environmental  studies  that 
are  not  warranted.  It  is  noted  in  this 
regard  that  the  Federal  Energy 
Regulatory  Commission  (FERC)  has 
recently  included  in  the  categorical 
exclusion  category  the  sale,  exchange 
and  transportation  of  natural  gas  that 
does  not  involve  the  construction  of  new 
facilities  and  the  approval  of  natural  gas 
import/export  sites  in  which  no  new 
con«truction  is  invovled.  See  18  CFR 
380.4(a)(27)  and  (31)  (52  FR  47897. 
December  17, 1987).  as  amended  by  53 
FR  8177.  March  14, 1988. 

The  DOE  also  proposes  to  change  the 
classification  in  Section  D  of  its  NEPA 
guidelines  for  approval  actions  on 
natural  gas  imports/exports  that  involve 
minor  new  construction.  As  stated 
above,  DOE  NEPA  guidehnes  now 
provide  that  all  natural  gas  import/ 
export  authorization  approval  actions 
involving  new  construction  normally 
require  preparation  of  an  EIS.  However, 
the  DOE's  experience  over  the  past  ten 
years  reveals  that  of  the  nine  cases 
which  involved  new  construction,  four 
required  privation  of  an  EA,  two 
required  the  preparation  of  an  EIS,  and 
three  were  terminated  before  any  NEPA 
determination  was  made.  Those  cases 
which  required  preparation  of  an  EA 
involved  relatively  minor  new 
construction,  such  as  construction  of  a 
short  pipeline,  adding  new  connections, 
looping  or  compression  to  an  existing 
natural  gas  interstate  pipeline,  or 
converting  an  existing  interstate  oil 
pipeline  to  an  interstate  natural  gas 
pipeline  using  the  existing  right-of-way. 
Conversely,  the  two  cases  which 
required  preparation  of  an  EIS  involved 
in  one  case  the  construction  of  36  miles 
of  pipeline  looping  and  a  new  gas-Bred 
combined  cycle  powerplant,  and  in  the 
other  case,  257  miles  of  pipeline  looping 
in  five  states  plus  related  facilities. 
Accordin^y,  the  DOB  proposes  to 
include  natural  gas  import/export 
approval  actions  involving  minor  new 
construction  in  the  category  of  actions  in 
section  D  that  normally  require  an  EA 
but  no  necessarily  an  EIS. 

If  section  D  is  amended,  as  proposed, 
approval  actions  that  involve  major 
pipeline  construction,  the  construction 
of  LNG  terminals,  regasification  or 
storage  faolities,  or  other  related 
facilities;  or  the  significant  expansion  of 
such  facilities,  pipelines,  or  LNG 
terminals  would  continue  to  be 
classified  as  actions  normally  requiring 
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an  EIS.  Thus,  no  change  is  being 
proposed  for  actions  involving  new 
construction  of  major  industrial  facilities 
or  significant  expansion  of  such 
facilities. 

Comments  concerning  the  proposed 
amendments  to  section  D  of  the  DOE's 
NEPA  guidelines  should  be  submitted  to 
Ms.  Carol  M.  Borgstrom  at  the  address 
given  above.  Pending  final  adoption  or 
rejection  of  the  proposed  action,  the 
DOE  will  effect  the  proposed  changes  on 
an  interim  basis. 

Issued  in  Washington.  DC.  on  August  3, 
1988. 

Eniest  C.  Baynard,  III, 

Assistant  Secretary.  Environment.  Safety  and 
Health. 

The  DOE  NEPA  Guidelines  are  hereby 
amended  in  Section  D  with  respect  to 
natural  gas  actions  and  functions  to 
read  as  follows: 

DOE  NEPA  Guidelines 

Section  A — [no  change] 
Section  B — [no  change] 
Section  C — [no  change] 
Section  D — [Typical  Classes  of  Actions] 


Classes  Of  Actions  Generally  Appu- 
CABLE  TO  Authorizations  to  Import/ 
Export  Natural  Gas  Pursuant  to 
Section  3  of  the  Natural  Gas  Act 


Normally 

Normally  do  not 

requires  EA's 

Normally 
requires  EIS's 

requwe  EA's  or 
EIS's 

but  not 
necessarily 

EISs 

Approval  of 

Approval  or 

Approval  or 

new 

disapproval 

disapproval 

auttiorization 

of  an 

of  an 

or 

application 

application 

amendment 

involving 

involving 

of  existing 

minor  new 

maior  new 

authorization 

construction. 

natural  gas 

whicfi  does 

suchasa 

pipeline 

not  involve 

relatively 

construction 

new 

short 

or  related 

constnjction 

pipeline, 

facilities. 

txjt  only 

adding  new 

such  as 

requires 

connections. 

construction 

operational 

looping  or 

of  new  liquid 

changes. 

compression 

natural  gas 

such  as  an 

to  an  existing 

(LNG) 

increase  m 

natural  gas 

terminals. 

natural  gas 

pipeline  or 

regasification 

throughput, 

converting  an 

or  storage 

change  in 

existing  oil 

facilities;  or  a 

transportation 

pipeline  to  a 

significant 

or  change  in 

natursU  gas 

expansion  of 

storage 

pipeline  using 

an  existing 

operations.. 

the  same 

pipeline  or 

- 

right-of-way 

related 
facility,  or 
LNG  terminal, 
regasification 
or  storage 
facility. 
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Bonneville  Power  Administration 

(BPA  File  No.  SCE-86M] 

Prof)osed  Modification  of  Southern 
California  Edison  Formula  Rate 
Schedule  SC-86  and  Opportunity  for 
Public  Review  and  Comment 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  Notice  and  request  for 
comments.  BPA  requests  in  the  process 
of  modifying  Southern  California  Edison 
Formula  Rate  Schedule  SC-86  reference 
the  file  designation  SCE-86M. 

summary:  BPA  seeks  to  modify  its 
existing  Southern  California  Edison 
Contract  Formula  Rate  Schedule  by 
reopening  and  supplementing  BPA's 
offical  record.  This  rate  is  available  to 
the  Southern  California  Edison 
Company  {SCE  or  Edison]  for  the 
purchase  of  surplus  firm  power.  The 
existing  schedule,  SC-fl6,  approved  in 
1986  by  the  Federal  Energy  Regulatory 
Commission  (FERC)  for  20  years,  defines 
a  rate  that  is  no  longer  useful  for 
marketing  BPA's  surplus  firm  power  in 
today's  West  Coast  energy  markets,  and 
is  no  longer  acceptable  to  SCE.  BPA  and 
SCE  have  negotiated  a  rate  that 
escalates  with  SCE's  alternate 
generation  cost,  i.e.,  the  cost  of  natural 
gas  and  fuel  oil.  In  addition,  the 
proposed  rate  is  bounded  by  floor  and 
ceiling  rates.  The  proposed  rate  will 
recover  more  revenues  than  BPA's 
alternative  of  sales  in  the  economy 
energy  markets  over  the  term  of  the 
power  sale. 

Responsible  Official:  Shirley  R. 
Melton.  Director,  Division  of  Contracts 
and  Rates,  is  the  official  responsible  for 
the  modification  of  the  SC-86  formula 
rate  schedule. 

date:  Any  interested  person  may  submit 
written  comments  to  BPA  no  later  than  5 
p.m.,  September  16, 1988,  at  the  address 
listed  below. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Ms.  Jo  Ann  C.  Scott, 
Public  Involvement  Manager,  Bonneville 
Power  Administration.  P.O.  Box  12999, 
Portland,  Oregon  97212. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  Sugai,  Public  Involvement 
Office,  at  the  address  listed  above,  503- 
230-3478.  Oregon  callers  outside 
Portland  may  use  800-452-8429;  callers 
in  California,  Idaho,  Montana,  Nevada, 
Utah,  Washington,  and  Wyoming  may 
use  800-547-6048.  Information  may  also 
be  obtained  from: 

Mr.  George  E.  Cwinnutt,  Lower  Columbia 
Area  Manager.  Suite  243, 1500  NE.  Irving 
Street.  Portland,  Oregon  97232. 503-230-4551. 


Mr.  Ladd  Sutton.  Eugene  District  Manager. 
Room  206.  211  East  Seventh  Avenue.  Eugene. 
Oregon  97401.  503-687-6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia  Area 
Manager.  Room  561.  West  920  Riverside 
Avenue.  Spokane,  Washington  99201,  509- 
456-2518. 

Mr.  George  E.  Eskridge.  Montana  District 
Manager.  800  Kensington.  Missoula,  Montana 
59801.  406-328-3060. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager.  301  Yakima  Street,  Room 
307.  Wenatchee.  Washington  98801.  509-662- 
4377,  extension  379. 

Mr.  Terry  G.  Esvelt.  Puget  Sound  Area 
Manager.  201  Queen  Anne  Avenue.  Suite  400. 
Seattle.  Washington  98109,  206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer.  Snake  River 
Area  Manager,  West  101  Poplar,  Walla 
Walla.  Washington  99362.  509-522-6226. 

Mr.  Robert  N.  Laffei,  Idaho  Falls  District 
Manager.  531  Lomax  Street,  Idaho  Falls. 
Idaho  83401,  208-523-2706. 

Mr.  Tom  Blankenship.  Boise  District 
Manager,  Room  494.  550  West  Fort  Street. 
Boise.  Idaho  83724.  206-334-9137. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Original  SC-86  Contract  Formula 
Rate  Schedule 

i.  P^roceedings  Before  BPA 

BPA's  original  SC-86  rate  proposal 
was  published  in  the  Federal  Register  on 
March  31, 1986.  See  Proposed  Southern 
California  Edison  Contract  Rates  and 
Opportunity  for  Public  Review  and 
Comment.  51  Federal  Register  10911 
(1986).  This  notice  initiated  an  original 
agency  proceeding  under  section  7(i)  of 
the  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act).  16  U.S.C. 
839e(i).  Subsequently,  a  prehearing 
conference  was  held  before  an 
independent  hearing  officer  on  April  8. 
1986,  at  which  time  13  intervenors  were 
granted  party  status  and  a  procedural 
schedule  was  established. 

BPA's  initial  proposal  included  the 
written  testimony  and  exhibits  of  its 
witness.  Parties  were  afforded  the 
opportunity  to  conduct  discovery  on 
BPA's  rate  proposal,  and  then  filed 
direct  and  rebuttal  testimony  on  April 
28, 1986.  Additional  rebuttal  testimony 
was  filed  by  BPA  on  May  9, 1986.  Cross- 
examination  of  all  witnesses  was 
conducted  on  May  14, 1986.  The  parties 
filed  briefs  on  May  27, 1986.  BPA  issued 
a  Draft  Record  of  Decision  on  June  13. 
1986.  In  response  to  the  Draft  Record  of 
Decision,  the  parties  presented  oral 
arguments  to  the  Administrator's 
designees  on  June  20, 1986. 

Pursuant  to  section  7(i)(5)  of  the 
Northwest  Power  Act,  16  U.S.C. 
839e(i)(5),  the  Administrator  issued  a 
final  Record  of  Decision  on  ]uly  10, 1986, 


based  on  the  record  developed  during 
the  hearings.  This  record  included  the 
hearing  transcript,  exhibits,  briefs,  and 
all  other  materials  which  were 
submitted  to  or  developed  by  the 
Administrator  during  the  course  of  the 
hearings. 

The  final  Record  of  Decision,  along 
with  the  record  upon  which  it  was 
based,  was  filed  with  FERC  on  July  14, 
1986,  together  with  a  request  for 
expedited  final  approval  of  the  rate 
schedule  for  a  20-year  period.  51  Federal 
Registur  26578  (1986). 

ii.  Proceeding  Before  the  Federal  Energy 
Regulatory  Commission 

In  response  to  BPA's  request  for 
expedited  final  approval  of  the  SC-86 
formula  rate  schedule,  FERC  waived  the 
180-day  advance  filing  requirement  (18 
CFR  300.10(a)(3)(iii)(1986))  and  granted 
final,  5-year  approval  of  the  formula  rate 
schedule,  including  its  nonfirm  energy 
component,  on  September  29, 1986. 
United  States  Department  of  Energy — 
Bonneville  Power  Administration,  36 
FERC  \  61,350  (1986). 

Subsequently,  on  rehearing,  the 
Commission  granted  full  20-year 
approval  of  the  SC-86  formula  rate 
schedule: 

|W)e  have  determined  to  modify  our  earlier 
order  and  to  approve  the  rates  for  a  period  of 
20  years  for  the  following  reasons.  Given  the 
relatively  small  influence  of  the  proposed 
sale  on  the  adequacy  of  BPA's  total  annual 
revenues,  the  Commission  finds  that  it  is 
reasonable  to  exercise  its  discretion  in  this 
particular  instance  and  defer  to  BPA's 
judgment  to  some  extent.  Moreover,  the 
annual  escalator  provisions  in  the  proposed 
contract  do  serve  to  distinguish  the  proposed 
contract  from  the  contract  that  concerned  the 
Commission  in  considering  rates  for  the 
Southwestern  Power  Administration.  At  the 
same  time,  BPA's  general  rate  filings, 
occurring  at  intervals  no  less  frequent  than 
every  5  years,  will  allow  the  Commission  an 
opportunity  to  review  BPA's  rates  in  total  to 
determine  whether  EPA  is  recovering  its. 
costs  and  repaying  the  Federal  investment. 
We  also  believe  that  approval  of  the  contract 
allows  BPA  to  market  surplus  power  at 
higher  rates  than  it  might  otherwise  receive, 
which  should  in  turn  enhance  BPA's  ability  to 
meet  its  obligations  to  the  Federal  treasury. 
United  States  Department  of  Energy — 
Bonneville  Power  Administration,  37  FERC 
1  61,345.  62.041  (1986). 

B.  The  Changed  Circumstances 
Necessitating  Modification 

The  SC-86  rate  is  based  on  BPA's 
fully  allocated  cost  of  delivering  surplus 
firm  power  over  the  Pacific  Northwest- 
Pacific  Southwest  Intertie.  BPA  intended 
that  a  sale  under  the  rate  would  provide 
a  stable,  long-term  revenue  stream.  At 
the  same  time,  a  sale  under  the  SC-66 
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rate  would  assure  SCE  of  predictable 
costs  of  power  for  the  long  term. 

After  the  SC-86  rate  was  reviewed  in 
a  public  process  that  took  several 
months,  the  market  for  surplus  power 
had  changed  significantly.  Prices  for  the 
Pacific  Northwest's  surplus  electricity 
fell  as  world  market  prices  for  natural 
gas  and  oil  dropped  and  remained  low 
and  unstable  for  longer  than  predicted. 
Natural  gas  and  oil  prices  also  were 
predicted  to  be  lower  over  the  long  term 
than  previously  forecast.  California 
utilities  were  able  to  generate  power 
less  expensively  than  they  could 
purchase  it  at  fully  allocated  cost  from 
BPA.  BPA  suffered  declining  and 
unstable  revenues  from  surplus  power 
sales  since  surplus  firm  power  was  sold 
at  low  spot  market  prices.  The  SC-86 
rates  appeared  less  attractive  to  SCE. 
and  the  proposed  contract  incorporating 
the  SC-86  rate  was  not  signed. 

In  response  to  the  changing  market 
conditions.  BPA  and  SCE  continued  to 
negotiate  contract  terms  and  prices  that 
would  make  a  long-term  transaction 
economic  for  both  parties  under  these 
changed  circumstances.  Like  the  earlier 
contract  proposal,  the  renegotiated 
contract,  under  which  deliveries  would 
begin  on  July  1. 1989.  is  for  the  purchase 
by  SCE  of  250  MW  and  1.173.000  MWh 
annually.  The  rate  is  designed  to  recover 
more  than  would  BPA's  alternative,  that 
is.  continuing  to  sell  surplus  firm  power 
in  the  economy  energy  market.  BPA  is 
protected  from  much  of  the  instability  of 
the  energy  market  by  the  rate  floor,  and 
SCE  is  similarly  protected  by  the  rate 
ceiling.  And.  like  the  original  SC-86  rate, 
the  proposed  modified  SCE  rate  for 
surplus  firm  power  will  provide  BPA 
with  an  economic  and  stable  source  of 
long-term  revenues  and  will  provide 
SCE  with  predictable  prices. 

The  SC--86  rate  schedule  approved  by 
FERC  in  1986  also  contains  a  formula 
rate  for  nonfirm  energy  which  was  to  be 
available  for  application  during  the 
capacity-energy  exchange  phase  of  the 
contract.  The  proposed  modified  SCE 
rate  schedule  does  not  include  a  rate  for 
nonfirm  energy.  The  contract  includes 
optional  prices  for  cash  payments  to 
BPA  from  SCE  in  lieu  of  returns  of 
energy  delivered  with  capacity  during 
the  capacity-energy  exchange  provided 
for  in  the  contract,  and  in  lieu  of  energy 
delivered  to  BPA  from  SCE  in  exchange 
for  the  capacity.  If  BPA  chooses  to 
exercise  these  options  in  the  future.  BPA 
will  ensure  that  an  approved  rate 
schedule  accommodates  such 
transactions. 

C.  Summary  of  Contract  Terms  ■ 

BPA  proposes  to  sell  SCE  250  MW  of 
surplus  firm  power.  The  power  would  be 


delivered  with  a  take-or-pay  obligation 
at  an  annual  load  factor  of  53.57%.  so 
long  as  BPA  has  sufficient  surplus  firm 
energy  available.  When  BPA's  planning 
pursuant  to  the  Agreement  for 
Coordination  of  Operations  among 
Power  Systems  of  the  Pacific  Northwest. 
BPA  Contract  No.  14-02-48221,  shows 
insufficient  surplus  firm  energy  to  fulfill 
the  contract,  the  sale  would  be 
converted  to  a  seasonal  capacity/energy 
exchange.  The  conversion  to  an 
exchange  could  also  occur  at  the  option 
of  either  SCE  or  BPA.  if  specified 
conditions  were  to  make  the  power  sale 
uneconomical  for  either  party.  BPA 
would  deliver  firm  power  during 
daytime  hours  in  the  summer  (June 
through  October)  when  SCE  experiences 
its  peakloads.  In  this  same  period,  the 
energy  that  BPA  delivered  during  the 
peak  daytime  hours  would  be  returned 
by  SCE  during  the  offpeak  nighttime 
hours  (peaking  replacement  energy). 

In  exchange  for  the  summer  capacity 
deliveries.  SCE  would  deliver  firm 
energy  to  BPA  in  the  winter  when  BPA 
experiences  its  peakloads.  In  addition  to 
receiving  the  exchange  energy.  BPA 
would  also  be  entitled  to  request 
specified  amounts  of  supplemental 
energy  from  SCE  during  the  winter.  BPA 
would  pay  SCE  115%  of  the  variable  cost 
of  producing  the  supplemental  energy. 

The  contract  also  provides  an  option 
for  BPA  to  call  on  SCE  for  an  additional 
624,000  MWh  of  energy  deliveries  during 
a  period  of  13  calendar  weeks,  ending 
no  later  than  April  15  each  year,  at  115% 
of  SCE's  incremental  cost.  SCE  has  an 
option  to  call  on  BPA  for  an  additional 
250  MW  of  capacity  during  the  five 
month  period  of  June  through  October  at 
the  demand  charge  in  BPA's  SP-87 
contract  rate  or  its  successor. 

This  description  of  the  contract  is 
provided  solely  to  give  context  to  the 
proposed  modified  rate.  Only  the  rate  is 
at  issue  in  the  hearing. 

II.  Rate  Proposal 

A.  Modified  SC-86  Formula  Contract 
Rate 

The  following  Modified  SC-86 
Formula  Contract  Rate  is  verbatim  from 
the  contract: 

Section  9(b) — Surplus  Firm  Power. 
Payment  for  surplus  firm  power 
delivered  during  the  surplus  firm  power 
sale  shall  be  at  the  rate  in  this  section 
9(b).  The  rates  specified  in  this  section 
9(b)  include  the  Intertie  service  charge. 
The  effective  rate,  rate  ceiling,  rate  floor 
and  BASC  shall  be  rounded  to  the 
nearest  one-tenth  of  a  mill.  The  rate  for 
surplus  firm  power  is  as  follows: 
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(1)  Initial  Fiscal  Year.  During  the 
period  beginning  July  1. 1989,  through 
the  Fiscal  Year  ending  on  September  30. 
1989.  the  rate  shall  be  2&5  mills/kWh. 

(2)  Subsequent  Fiscal  Years.  (A)  For 
all  subsequent  Fiscal  Years,  beginning 
with  the  Fiscal  Year  that  starts  on 
October  1, 1989,  the  rate  shall  be 
calculated  as  follows: 


(OPXDO)„-,+{GPXDG)„-, 


R»=R,-i*- 


(DO  +  DG).-i 


(OPXDO).-,  +  (GPXDG).-. 


exceed  the  rate  ceiling  determined  as 
follows: 
(i)  Through  March  31. 1992: 


(DO+DG).-, 

where: 

n  =  the  calendar  year  during  which  the  Fiscal 
Year  begias; 

Rn  =  the  rate,  in  mills  per  kilowatthour,  for  the 
fiscal  year  that  l>egin8  in  calendar  year  n: 

R„-i  =  the  rate,  in  mills  per  Icilowatthour.  for 
tlie  Fiscal  Year  that  begins  in  calendar 
year  n-1; 

OP = the  Price  of  Oil  to  Electric  Utilities  in  the 
Pacific  Region  No.  2  in  calendar  years 
(n-l)  and  (n-2).  expressed  in  dollars  per 
million  BTUs  and  as  set  forth  in  Table  A- 
30  of  Data  Resources,  Inc.  (DRI)  Energy 
Report  ai  put>lislied  in  the  spring  of 
calendar  year  n  (Access  Code 
POILEUB@PAC2): 

DO = the  Electric  Utilities  Demand  for  Oil  in 
the  PaciHc  Region  No.  2  in  calendar 
years  (n-l)  and  (n-2).  expressed  in 
trilhons  of  BTUs  and  as  set  forth  in  Table 
A-3e  of  DRI's  Energy  Report  as 
published  in  the  spring  of  calendar  year 
n  (Access  Code  DFOILEUB@PAC2): 

CP=  the  Price  of  Natural  Gas  to  Electric 
Utilities  in  the  Pacific  Region  No.  2  in 
calendar  years  (n-l)  and  (n-2], 
,  .  expressed  in  dollars  per  million  BTUs 
and  as  set  forth  in  Table  A-31  of  DRI's 
Energy  Report  as  published  in  the  spring 
of  calendar  year  n  (Access  Code 
PNGEUB@PAC2): 

DC  =  the  Electric  Utilities  Demand  for 

Natural  Gas  in  the  Pacific  Region  No.  2  in 
calendar  years  (n-l)  and  tn-2). 
expressed  in  trillions  of  BTUs  and  as  set 
forth  in  Table  A-37  of  DRI's  Energy 
Report  as  published  in  the  spring  of 
calendar  year  n  (Access  Code 
DFNGEUB@PAC2). 

During  the  Fiscal  Year  beginning  on 
October  1, 1911,  the  rate  shall  also  be 
changed  on  April  1, 1992,  if  the  rate 
calculated  using  the  rate  ceiling  in 
section  9(b)(2)(B)(ii]  differs  from  the  rate 
calculated  using  the  rate  ceiling  in 
section  9(b)(2)(B)(i). 

If  the  DRI  Energy  Report,  or  any  of  its 
factors  referred  to  above,  ceases  to  exist 
or  is  substantially  modified  during  the 
term  of  this  Agreement,  the  Authorized 
Representatives  shall  agree  upon 
appropriate  replacement  factors  or 
reports. 

(B)  Rate  Ceiling.  The  rate  for  surplus 
firm  power  in  section  9(b)(2)(A)  shall  not 


RC,  =  RC. 


BASC.-1 


n=The  Fiscal  Year  for  which  the  rate  ceiling 
is  being  calculated. 

n— l=The  Fiscal  Year  prior  to  the  one  for 
which  the  rate  ceiling  is  being  calculated. 

where: 

RC„=The  effective  rate  ceiling  during  Fiscal 
Year  n.  expressed  in  mills  per 
kilowatthour  35.0  mills/kWh  in  the 
Fiscal  Year  ending  September  30, 1988. 

RCa-i  =The  effective  rate  ceiling  during 
Fiscal  Year  n-l.  expressed  in  mills  per 
kilowatthour. 

BASC,=T1ie  BPA  average  system  cost  (in 
mills  per  kilowatthour)  as  forecast  and 
adopted  by  BPA  in  the  most  recent  rate 
case  that  determines  the  generally 
applicable  BPA  wholesale  power  rates  to 
be  in  effect  on  Octolier  1  of  Fiscal  Year 
n.  BPA's  average  system  cost  shall  equal 
BPA's  total  revenue  requirement  divided 
by  BPA's  total  energy  sales  forecasted 
for  the  test  period  of  the  rate  case.  The 
BASC  for  the  Fiscal  Year  ending 
September  30. 1989.  is  23.2  mills/kWh. 
(ii)  Effective  April  1, 1992: 


RC,=RC,-,* 


BASC. 
BASC,-, 


x=The  Fiscal  Year  for  which  the  rate  ceiling 
is  being  calculated. 

x-1  =The  Fiscal  Year  prior  to  the  one  for 
which  the  rate  ceiling  is  being  calculated. 

where: 

RC,=The  effective  rate  ceiling  during  Fiscal 
Year  x.  expressed  in  mills  per 
kilowatthour.  36.9  mills/kWh  in  the 
Fiscal  Year  ending  September  30. 1989. 

RC,-i  =The  effective  rate  ceiling  during 
Fiscal  Year  x— 1.  expressed  in  mills  per 
kilowatthour. 

BASC, = The  BPA  average  system  cost  (in 
mills  per  kilowatthour)  as  forecast  and 
adopted  by  BPA  in  the  most  recent  rate 
case  that  determines  the  generally 
applicable  BPA  wholesale  power  rates  to 
be  in  effect  on  October  1  of  Fiscal  Year 
X.  BPA's  average  system  cost  shall  equal 
BPA's  total  revenue  requirement  divided 
by  BPA's  total  energy  sales  forecasted 
for  the  test  period  of  the  rate  case.  The 
BASC  for  the  Fiscal  Year  ending 
September  3a  1969.  is  23.2  mills/kWh. 
(C)  Rate  Floor.  (1)  The  rate  for  surplus 

firm  power  in  section  9(b)(2)(A)  shall  not 

be  less  than  the  rate  floor  determined  as 

follows: 


RF„»RFn-i* 


BASC, 
BASC-i 


n  =  As  defined  in  section  9(b)(2)(B). 


N-1=A8  defined  in  section  9(b)(2)(B). 

where: 

RF„=The  effective  rale  floor  during  Fiscal 
Year  n.  expressed  in  mills  per 
kilowatthoun  28.5  mills/kWh  in  the 
Fiscal  Year  ending  September  30, 1989. 

RF,-,  =The  effective  rate  floor  during  Fiscal 
Year  n  — 1,  expressed  in  mills  per 
kilowatthour. 

BASC, = As  defined  in  section  9(b)(2)(B) 

Each  time  BPA  files  with  FERC  a 
change  in  its  wholesale  rates  following  a 
general  rate  adjustment  proceeding 
pursuant  to  Northwest  Power  Act 
section  7{i)  (16  U.S.C.  839e(i)),  BPA  shall 
provide  to  Edison  such  filed  rates  and 
the  percent  change  in  its  BASC  for  the 
subsequent  year(8]  and  the  resulting  rate 
floor  and  ceiling  for  the  applicable 
Fiscal  Year.  BPA  shall  also  provide  to 
Edison  any  changes  to  the  BASC  that 
may  occur  as  a  result  of  interim  or  final 
FERC  approval  and  shall  make  resulting 
adjustments  to  the  rate  floor  and  rate 
ceiling. 

(2)  Rate  Floor  Adjustment  The  rate 
floor  shall  be  adjusted  downward  for 
the  ensuing  Fiscal  Year  when  certain 
threshold  levels  for  oil  and  gas  prices 
are  reached. 

(A)  For  each  Fiscal  Year  through  the 
Fiscal  Year  ending  September  3a  1993. 
the  rate  floor  shall  be  adjusted 
downward  if  the  weighted  average  price 
for  oil  and  gas  to  Edison  for  the  previous 
calendar  year  is  less  than: 

(i)  20  mills/kWh  in  1987  dollars;  and 
(ii)  The  rate  floor  otherwise  in  effect 

(B)  For  each  Fiscal  Year  beginning 
October  1. 1993,  the  rate  floor  shall  be 
adjusted  downward  if  the  weighted 
average  price  for  oil  and  gas  to  Edison 
for  the  previous  calendar  year  is  less 
than: 

(i)  24  mills/kWh  in  1987  dollars,  and 
(ii)  The  rate  floor  otherwise  in  effect 
The  rate  floor  shall  be  adjusted 
downward  by  any  difference  by  which 
the  lower  of  threshold  levels  (i)  and  (ii) 
above  exceeds  the  weighted  average 
price  for  oil  and  gas  to  Edison  for  the 
calendar  year  immediately  prior  to  the 
Fiscal  Year.  If  for  any  Fiscal  Year  this 
adjustment  becomes  effective,  Edison 
shall  provide  to  BPA  copies  of  the 
appropriate  sections  of  its  Financial  and 
Operating  Report  showing  Edison's 
consumption  and  cost  of  oil  and  gas 
generation  upon  which  the 
determination  was  made. 

Whenever  the  rate  floor  has  been 
adjusted  pursuant  to  this  section 
9(b)(2)(C)(2),  RF„.,  shall  equal  the 
adjusted  rate  floor  in  calculating  the 
new  rate  floor  RF„  for  the  ensuring 
Fiscal  Year  pursuant  to  section 
9(b)(2){C)(l). 
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B.  Formula  Rate  Design 

The  proposed  modified  rate  for 
surplus  firm  power  is  set  initially  at  28.5 
mills  per  kilowatthour  as  of  July  1,  1989. 
Beginning  October  1, 1989.  the  initial 
rate  would  escalate  annually  by  factors 
based  on  the  costs  to  SCE  of  natural  gas 
and  oil,  the  fuels  that  determine  a 
significant  portion  of  SCE's  generation 
costs.  Natural  gas  and  oil  prices  would 
be  weighted  by  utilities'  demand  for  the 
two  fuels.  Information  on  fuel  prices  and 
demands  would  be  obtained  from  Data 
Resources,  Inc.  (DRI)  as  reported  for 
Pacific  Region  No.  2. 

The  proposed  modified  rate  for  BPA's 
sale  to  SCE  is  bounded  by  a  ceiling  and 
a  floor,  to  be  calculated  annually,  and 
both  escalated  based  on  changes  in 
BPA's  average  system  cost  (BASC).  The 
rate  ceiling  is  set  initially  at  the 
negotiated  level  of  35.0  mills/kWh.  For 
the  period  July  1. 1989.  through  March 
31. 1992.  this  initial  rate  ceiling  level 
would  escalate  annually  by  the  increase 
in  BASC.  Beginning  April  1. 1992,  the 
ceiling  is  based  on  an  initial  rate  for 
fiscal  year  1989  of  36.9  mills/kWh  (the 
fully  allocated  cost  of  surplus  firm 
power).  This  rate,  escalated  at  increases 
in  BASC.  is  the  ceiling  for  the  remainder 
of  the  contract  term. 

The  rate  fioor  is  set  initially  at  28.5 
mills/kWh.  Like  the  rate  ceiling,  the 
floor  would  escalate  annually  by  the 
increase  in  BPA's  forecasted  average 
system  cost.  Through  fiscal  year  1993.  if 
SCE's  weighted  average  price  for  oil  and 
gas  for  the  previous  calendar  year  is  less 
than  the  current  fioor  and  less  than  20 
mills/kWh  (in  1987  dollars),  the  rate 
floor  in  effect  will  be  adjusted 
downward.  After  1993.  if  SCE's 
weighted  average  oil  and  gas  price  for 
the  previous  calendar  year  is  less  than 
the  current  floor  and  less  than  24  mills 
per  kilowatthour  (in  1987  dollars),  the 
floor  would  be  adjusted  downward. 

The  proposed  rate  for  the  surplus  firm 
power  sold  under  the  SCE  contract  is 
forecast  to  recover  more  than  the 
opportunity  cost  of  the  power,  that  is, 
spot  sales  in  the  short-term  economy 
energy  market.  BPA  also  would  benefit 
from  the  long-term  revenue  stability 
received  from  the  proposed  20-year  sale 
to  SCE.  This  revenue  stability  would 
enhance  BPA's  ability  to  repay  the  U.S. 
Treasury  as  scheduled  and  keep  BPA's 
customers'  rates  as  low  as  possible. 
Similarly.  SCE  would  receive  long-term 
price  and  supply  predictability.  BPA's 
sales  and  SCE's  purchases  on  the  spot 
market  do  not  provide  the  parties  with 
such  stability  or  predictability. 


III.  Relevant  Statutory  Provisions 

The  Administrator  is  authorized  under 
section  5(f)  of  the  Northwest  Power  Act. 
16  U.S.C.  839c(f).  to  sell  surplus  firm 
power.  Section  5(f)  provides  as  follows: 

The  Administrator  is  authorized  to  sell,  or 
otherwise  dispose  of.  electric  power, 
including  power  acquired  pursuant  to  this 
and  other  Acts,  that  is  surplus  to  his 
obligations  incurred  pursuant  to  subsections 
(b),  (c),  and  (d)  of  this  section  in  accordance 
with  this  and  other  Acts  applicable  to  the 
Administrator  *  *  *. 

Section  7  of  the  Northwest  Power  Act. 
16  U.S.C.  839e.  contains  a  number  of 
general  directives  that  the  BPA 
Administrator  must  consider  in 
establishing  rates  for  the  sale  of  electric 
energy  and  capacity.  In  particular, 
section  7(a)(1).  16  U.S.C.  839e(a)(l). 
provides  that 

[sjuch  rates  shall  be  established  and,  as 
appropriate,  revised  to  recover,  in 
accordance  with  sound  business  principles, 
the  costs  associated  with  the  acquisition, 
conservation,  and  transmission  of  electric 
power,  including  the  amortization  of  the 
Federal  investment  in  the  Federal  Columbia 
River  Power  System  (including  irrigation 
costs  required  to  be  repaid  out  of  power 
revenues)  over  a  reasonable  period  of  years 
and  the  other  costs  and  expenses  incurred  by 
the  Administrator  pursuant  to  this  Act  and 
other  provisions  of  law. 

Rates  established  by  BPA  are 
effective  on  a  final  basis  when  approved 
by  FERC.  16  U.S.C.  839e. 

In  addition  to  the  Northwest  Power 
Act,  BPA  ratemaking  is  governed  by  the 
Federal  Columbia  River  Transmission 
System  Act,  16  U.S.C.  838  et  seq.,  and 
the  Flood  Control  Act  of  1944, 16  U.S.C. 
825  et  seq.  BPA  power  sales  are  also 
subject  to  the  provisions  of  the  Pacific 
Northwest  Regional  Preference  Act,  16 
U.S.C.  837  et  seq.,  which  operates  in 
conjunction  with  §  9(c)  of  the  Northwest 
Power  Act,  16  U.S.C.  839f(c),  to  give 
Pacific  Northwest  consumers  first  call 
on  Federal  power  generated  in  the 
Northwest. 

IV.  Procedures  Governing  This  Rate 
Adjustment 

Pursuant  to  Rule  1010.3(c)  of 
Procedures  Governing  Bonneville  Power 
Administration  Rate  Hearings,  51 
Federal  Register  7611  (1986)  (BPA 
Procedures),  the  hearing  will  be 
conducted  under  Rule  1010.10,  Expedited 
Rate  Proceedings.  The  reason  for  using 
the  expedited  procedures  is  twofold. 

First,  the  contract  is  subject  to 
termination  on  March  31. 1989.  if  BPA 
has  not  obtained  final  approval  of  the 
proposed  rate  from  FERC  by  that  date. 
FERC  requires  BPA  to  file  rate  schedules 
for  which  final  (not  interim)  approval  is 
requested  not  later  than  180  days  in 


advance  of  the  proposed  effective  date. 
18  CFR  300.10(a)(3)(iii)  (1986).  BPA  must 
therefore  complete  this  proceeding  and 
file  the  proposed  rate  with  FERC  by 
September  30. 1988. 

Second,  the  proceeding  involves  a 
single  discrete  rate  of  very  limited 
application.  The  SC-86  rate  schedule 
has  been  the  subject  of  a  previous 
hearing  conducted  under  section  7(i)  of 
the  Northwest  Power  Act.  16  U.S.C. 
839e(i).  See  51  Federal  Register  10.911 
(1986).  That  schedule  has  received  final 
confirmation  and  approval  by  FERC. 
United  States  Department  of  Energy— 
Bonneville  Power  Administration,  37 
FERC  1161.345  (1986).  This  proceeding 
should  thus  be  able  to  be  concluded  in  a 
timely  manner. 

Pursuant  to  Rule  1010.1(d)  of  BPA 
Procedures,  the  Administrator  hereby 
notifies  interested  persons  that 
procedures  in  the  following  sections  are 
waived:  §§  1010.4(d);  1010.8  (with 
respect  to  any  requirement  that  the 
clarification  sessions  be  transcribed): 
1010.10(c)  and  1010.11(e). 

Consistent  with  the  rights  of  the 
parties  under  section  7(i)  of  the 
Northwest  Power  Act.  16  U.S.C.  839e(i). 
the  following  procedures  will  be 
followed. 

A  prehearing  conference  will  be  held 
before  an  independent  hearing  officer  at 
9  a.m.,  August  18, 1988,  in  room  106  of 
BPA's  Headquarters  Building,  905  NE. 
11th  Street,  Portland,  Oregon.  All  parties 
to  the  original  SC-86  proceeding  and  all 
interveners  before  FERC  are  deemed  to 
be  parties  for  purposes  of  the  Modified 
SC-86  Formula  Contract  Rate 
proceeding.  Any  new  intervener  desiring 
party  status  must  file  a  written  petition 
with  the  hearing  officer  in  care  of 
Hearing  Clerk— APR,  P.O.  Box  3621, 
Portland,  Oregon  97208,  or  Hearing 
Clerk— APR,  7th  Floor  East,  905  NE.  11th 
Street,  Portland.  Oregon  97232.  so  as  to 
be  received  no  later  than  5  p.m. 
Tuesday.  August  16. 1988.  A  copy  of  the 
petition  shall  also  be  served  on  BPA's 
Office  of  General  Counsel/APR.  The 
petition  shall  state  the  name  and 
address  of  the  person  and  the  person's 
interest  in  the  outcome  of  the  hearing. 
Petitioners  may  designate  no  more  than 
two  persons  on  whom  service  will  be 
made.  BPA  customers  and  customer 
groups  whose  rates  are  subject  to 
revision  in  the  hearing  will  be  granted 
intervention,  based  on  a  petition  filed  in 
conformity  with  this  section.  Other 
petitioners  must  explain  their  interests 
in  sufficient  detail  to  permit  the  hearing 
officer  to  determine  whether  they  have  a 
relevant  interest  in  the  hearing. 

On  or  before  August  18. 1988.  BPA  will 
make  the  prefiled  direct  testimony  and 
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exhibits  of  its  witness(e8]  available  in 
its  Public  Information  Center,  1st  Floor 
East.  905  NE.  11th  Street,  Portland, 
Oregon.  BPA  will  make  its  witness(es] 
available  for  an  informal  question  and 
answer  session,  and  will  respond  to 
reasonable  written  data  requests 
concerning  the  modification  of  the  SC- 
86  Formula  Contract  Rate  Schedule. 
Parties  will  be  afforded  the  opportunity 
to  nie  direct  testimony  and  conduct 
reasonable  discovery.  All  litigants  will 
be  afforded  the  opportunity  to  Hie 
rebuttal  testimony.  All  parties  will  be 
afforded  the  opportunity  to  file  briefs,  or 
upon  unanimous  election  of  all  parties, 
to  present  oral  argument  to  the 
Administrator  or  his  designees.  A  final 
record  of  decision  based  on  the  record 
will  be  filed  with  FERC  on  or  before 
September  30. 1988. 

At  the  prehearing  conference,  the 
hearing  officer  will  rule  on  intervention 
petitions  and  oppositions  to  intervention 
petitions,  establish  special  rules  of 
procedure  considered  appropriate, 
establish  a  service  list  and  a  procedural 
schedule,  and  consohdate  parties  with 
similar  interests  into  groups  for  the 
purpose  of  jointly  sponsoring  testimony 
and  expediting  cross-examination. 

Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments  and 
recommendations  from  participants, 
who  are  defined  in  BPA's  procedures  as 
persons  who  wish  to  express  their 
views,  but  who  do  not  intervene  as 
formal  parties.  This  category  affords  the 
public  the  opportunity  to  participate  and 
have  its  views  considered  without 
assuming  the  obligations  incumbent 
upon  parties.  Participants  are  not 
entitled  to  cross-examine  witnesses  or 
to  be  served  with  documents.  However, 
copies  of  all  testimony,  exhibits  and 
other  relevant  documents  will  be 
available  to  any  interested  person  for 
review  in  BPA's  Public  Information 
Center.  Participants  need  not  attend  the 
hearings  in  order  to  have  their  views 
included  in  the  record.  Written 
comments  will  be  included  in  the  record 
provided  they  are  received  by 
September  16, 1988.  Procedures  for 
submitting  written  comments  are 
detailed  in  the  Dates  and  Addresses 
sections  of  this  notice. 

V.  Statement  of  Issues 

Pursuant  to  Rule  1010.3(f)  of  BPA 
Procedures,  the  Administrator  limits  the 
scope  of  this  hearing  to  issues  respecting 
the  modification  of  the  SC-86  Formula 
Contract  Rate  Schedule  as  described  in 
Section  II  hereof.  See  Rule  1010.2(j)  of 
BPA  Procedures.  Issues  such  as 
proposed  contracts  or  offers,  exchange 
ratios,  cash  out  provisions,  optional 
deliveries  of  capacity  and  energy,  and 


the  extent  and  availability  of  surplus 
capacity  are  not  rate  matters  for  the 
purposes  of  this  hearing. 

Issued  in  Portland,  Oregoa  on  August  2, 
1988. 

}ack  Robertson, 
Deputy  Administrator. 
[FR  Doc.  88-17985  Filed  8-8-88:  8:45  am| 
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Economic  Regulatory  Administration 
(ERA  Doclcet  No.  88-37-LNG] 

Distrigas  Corp.;  Application  To  Amend 
Import  Authorization 

AGENCY:  Department  of  Energy, 
Economic  Regulatory  Administration. 

action:  Notice  of  Application  to  Amend 
Import  Authorization. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  June  22. 1988.  of  an  application  from 
Distrigas  Corporation  (Distrigas)  to 
amend  its  current  import  authorization. 
Distrigas  is  requesting  that  its  current 
authorization  to  import  liquefied  natural 
gas  (LNG)  from  Algeria  be  amended  to 
reflect  changes  in  its  1976  contract  with 
its  supplier,  Sonatrach,  the  Algerian 
national  energy  corporation.  The 
contractual  changes,  among  other  things, 
would  eliminate  the  take-or-pay 
provisions  of  the  1976  contract,  change 
the  pricing  provisions  to  allocate  risk 
between  Distrigas  and  its  supplier  while 
maintaining  market  responsive  prices, 
and  extend  the  term  of  the  1976  contract 
to  October  1.  2003. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  should  be  filed  no 
later  than  4:30  p.m.,  e.d.t.  on  September 
8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lot  Cooke,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  GA-076,  Washington, 
DC  20585,  (202)  586-8116.  Michael 
Skinker,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  6E-02. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  Distrigas 
is  a  wholly  owned  subsidiary  of  Cabot 


Corporation,  a  Delaware  corporation, 
currently  authorized,  by  an  order  issued 
by  the  ERA  on  December  31. 1977.  in 
ERA  Docket  No.  77-011-LNG.  to  import 
Algerian  LNG  pursuant  to  the 
Agreement  for  the  Sale  and  Purchase  of 
Liquefied  Natural  Gas  of  April  13. 1976 
(1978  Agreement),  between  Distrigas 
and  Sonatrach.  Distrigas  and  Sonatrach. 
as  part  of  an  overall  settlement  of 
disputes  and  claims  between  them, 
reached  an  agreement  styled 
"amendment  No.  3  to  the  Agreement  for 
the  Sale  and  Purchase  of  Liquefied 
Natural  Gas  of  April  13. 1976 
(Amendment  No.  3)."  According  to 
Distrigas.  Amendment  No.  3  is  the  result 
of  extensive  renegotiation  of  the  1976 
Agreement  and  is  aimed  at  providing 
secure  volumes  of  LNG  at  market 
responsive  prices  to  the  U.S.  market. 

Amendment  No.  3  contemplates  the 
importation  of  17  cargoes  of  LNG 
annually  for  a  term  running  from 
September  15. 1988,  through  October  1. 
2003.  The  amendment  eliminates  the 
prior  pricing  formula  and  adopts  instead 
a  market  oriented  concept  in  which 
Distrigas  and  Sonatrach,  acting  through 
its  wholly  owned  subsidiary, 
Sonatrading  Amsterdam  B.V. 
(Sonatrading),  establish  the  price  for  the 
LNG  supplied  by  Sonatrading  at  the 
higher  of:  (1)  The  reference  price,  which 
is  63%  of  a  price  derived  from  a  formula 
utilizing  the  price  of  alternative  fuels,  (2) 
the  minimum  price,  which  is  $1,475  per 
MMBtu  for  the  contract  year  September 
15, 1988,  through  September  14. 1988, 
and  increases  annually  up  to  $1,730  per 
MMBtu  after  September  15, 1991,  or  (3) 
63%  of  the  actual  sales  price  received  by 
Distrigas'  affiliate,  Distrigas  of 
Massachusetts,  for  the  LNG.  The 
following  is  a  list  of  prices  that  have 
been  derived  by  applying  the  reference 
price  formula  during  the  1987/1988 
winter  months: 


Montti 

Formula 
poce(S/ 
MMBtu) 

Reference 
pnce(63 
percent  o4 

formula 
price)  ($/ 

MMBtu) 

October  1987 

November  1987— 

3.106 
3.160 
3073 
3.045 
2.971 
2.792 

1  966 
1  998 

December  1987 „ 

1  943 

January  1988 

February  1988 

1925 
1.879 

March  1988 _, 

1  766 

The  average  reference  price  (FOB 
price)  for  1987-1988  would  have  been 
$1,923  per  MMBtu.  After  March  15  of 
each  contract  year  the  price  for  the  LNG 
can  be  established  by  mutual 
agreement. 


The  transportation  costs  of  the  LNG 
are  dealt  with  in  a  separate 
transportation  agreement.  The 
transportation  cost  is  derived  by  an 
adjustable  formula  but  would  be 
approximately  $0.27  per  MMBtu. 

Amendment  No.  3  eliminates  the  strict 
take-or-pay  provisions  of  the  1976 
Agreement.  Although  the  amended 
agreement  calls  for  Oistrigas  to  take  a 
minimum  of  nine  of  the  17  annual 
cargoes  of  LNG,  and  contemplates  the 
sale  of  those  nine  cargoes  during  the 
winter  months  (September  15  through 
March  15),  Distrigas  is  not  obligated  to 
take  any  cargo  if,  ten  days  prior 
shipping,  the  reference  price  is  lower 
than  the  minimum  price.  In  addition,  in 
the  event  any  of  the  nine  minimum 
cargoes  are  scheduled  for  delivery  after 
March  15  of  any  contract  year,  the  price 
shall  be  as  agreed  to  by  Distrigas  and 
Sonatrading. 

Amendment  No.  3  also  includes  a 
make-up  provision  that  would  allow 
Distrigas.  to  the  extent  that  it  took  less 
than  17  cargoes  of  LNG  during  a 
contract  year,  to  purchase  additional 
quantities  of  LNG  in  succeeding  year(s] 
until  the  total  of  such  additional 
purchases  equals  the  amount  by  which 
the  original  purchases  were  less  than 
the  17  cargoes  of  LNG.  Further,  if  at  the 
end  of  the  contract  term  there  are  still 
quantities  of  LNG  remaining  to  be 
shipped  under  the  make-up  provision, 
the  contract  terra  may  be  extended  for  5 
years  or  until  the  difference  has  been 
delivered,  whichever  comes  first. 

Public  Comment  Procedures: 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  appHcable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division.  Office  of  Fuels  Programs, 
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Economic  Regulatory  Administration. 
Room  GA-076.  RG-23,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.  e.d.t.,  September  8, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316.  A  copy  of  Distrigas 
Corporations  application  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-078  at 
the  above  address.  The  docket  room  is 
open  be^fveen  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  August  4, 1988. 
Conslonc*  L.  Buckley, 

Acting  Director,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
[FR  Doc  88-18074  Filed  8-8-88;  8:45  am] 

BILLMO  CODE  M90-91-M 


Energy  Information  Administration 

Agency  Collectiona  Under  Review  l»y 
the  Office  of  Management  and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 


action:  Notice  of  requests  submitted  for 
clearance  to  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(8)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Reduction  Act, 
nor  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s):  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Res[>onse  obligation.  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  respondent  burden,  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 

DATE:  Comments  must  be  filed  on  or 
before  September  8. 198a 

ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Carole  Patton.  Office  of  Statistical 
Standards  (EI-70).  Energy  Information 
Administration,  M.S.  lH-023,  Forrestal 
Building,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585,  (202)  586-2222. 

SUPPLEMENTARY  MFORMATION:  If  you 

anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at' (202)  395-3064. 
The  energy  information  collection 
submitted  to  OMB  for  review  was: 
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1.  Federal  Energy  Regulatory 
Commission. 

2.  FERC-548. 
3. 1902-0085. 

4.  Staff  Adjustment  Under  NGPA 
Section  502(c). 

5.  Extension. 

6.  On  Occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for  profit. 

9.  46  respondents. 

10.  46  responses. 

11.  736  hours. 

12.  The  estimated  average  hours  per 
response  for  the  FERC-548  is  16  hours 
per  respondent. 

13.  This  reporting  requirement  is  for 
Commission  review  of  requests  for 
adjustments  pursuant  to  section  502(c) 
of  the  NGPA.  and  in  accordance  with 
Part  385,  Subpart  K  of  the  Commission's 
Regulations,  to  certain  rules  or  orders 
"*  *  •  to  prevent  special  hardship, 
inequity,  or  unfair  distribution  of 
burdens." 

Statutory  Authority 

Sec.  5(a).  5(b).  13(b).  and  52,  Pub.  L  93-275, 
Federal  Energy  Administration  Act  of  t974, 
(15  U.S.C.  764(a),  764(b),  772(b),  and  790a). 

Issued  in  Washington,  DC,  August  3. 198a 
Yvonne  M.  Bishop. 

Director.  Statistical  Standards.  Energy 

Information  Administration. 

[FR  Doc.  88-17987  Filed  8-8-88;  8:45  am] 

MLLMO  CODE  6450-01-11 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER82-70S-004  et  al.] 

Arkansas  Power  &  Light  Co.  et  al. 

Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

August  3, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arkansas  Power  ft  Light  Company 

(Doclcet  No.  ER82-705-0041 

Take  notice  that  on  July  21, 1988, 
Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  Hling,  pursuant  to 
Commission  order  issued  on  June  7, 
1988,  a  Compliance  Report  showing  the 
monthly  billing  determinants  which 
were  modified  under  this  Hling,  revenue 
receipt  dates,  and  monthly  interest 
computed  for  the  total  refund  period 
from  March  1987  through  February  198a 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  August  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER87-488-0031 

Take  notice  that  on  July  21. 1988, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
Tiling  Revised  Supplements  to  its  Rate 
Schedules  FERC  Nos.  60,  66  and  78, 
agreements  to  provide  transmission 
service  for  the  Power  Authority  of  the 
State  of  New  York  (Authority).  The 
Supplements  provide  for  a  decrease  in 
the  monthly  transmission  charge  from 
$0.93  to  $0.82  per  kilowatt  for 
transmission  of  power  and  energy  sold 
by  the  Authority  to  Brookhaven 
National  Laboratory,  Grumman 
Corporation  and  the  Long  Island 
Municipal  Distribution  Agencies,  thus 
decreasing  annual  revenues  under  the 
Rate  Schedules  by  a  total  of  $75,052.56. 
The  decrease  is  effective  as  of  July  1. 
1987. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date;  August  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER88-534-000J 

Take  notice  that  on  July  28. 1988. 
Wisconsin  Electric  Power  Company 
tendered  for  filing  a  revised        t 
interconnection  agreement  between 
itself  and  the  Board  of  Light  and  Power, 
City  of  Marquette.  Service  had 
previously  been  rendered  under  the 
terms  of  assigned  interconnection 
agreement  accepted  for  filing  by  the 
Commission  in  Docket  No.  ER88-173- 
000. 

Wisconsin  Electric  requests  an 
effective  date  of  June  1, 1988,  the  date 
upon  which  the  first  transactions  under 
the  agreement  were  conducted. 
Accordingly.  Wisconsin  Electric 
requests  waiver  of  the  Commission's 
notice  requirements.  The  Board  of  Light 
and  Power  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  the  Board  of  Light  and  Power,  the 
Michigan  Public  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  August  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Iowa  Public  Service  Company 

[Docket  No.  ER8e-535-000) 

Take  notice  that  on  July  28, 1988,  Iowa 
Public  Service  Company  (IPS)  tendered 
for  filing  an  executive  Letter  Agreement 
dated  June  23, 1988  whereby  IPS  will 
supply  Kansas  City  Power  &  Light 


Company  (KCPL)  with  short-term  power 
and  associated  energy,  commencing 
June  20, 1988  and  continuing  through 
September  3, 1988.  IPS  requests  that  the 
negotiated  Agreement  be  made  effective 
as  of  June  20. 1988. 

Comment  date:  August  18, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Tampa  Electric  Company 

[Docket  No.  ER88-536-000) 

Take  notice  that  on  July  28. 1968, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter  of 
Commitment  providing  for  the  sale 
Tampa  Electric  to  Seminole  Electric 
Cooperative  (Seminole)  of  65  megawatts 
of  capacity  and  energy.  Tampa  Electric 
states  that  the  Letter  of  Commitment  is 
submitted  as  a  supplement  to  Service 
Schedule  J  (negotiated  interchange 
service)  under  the  existing  agreement 
for  interchange  service  between  Tampa 
Electric  and  Seminole,  designated  as 
Tampa  Electric  Rate  Schedule  FERC  No. 
22. 

Tampa  Electric  proposes  an  effective 
date  of  July  29. 1988  for  the  Letter  of 
Commitment,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  Seminole  and  the  Florida  Public 
Service  Commission. 

Comment  date:  August  18. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Virginia  Electric  and  Power  Company 

[Docket  No.  ER88-537-000) 

Take  notice  that  on  July  28. 1988. 
Virginia  Electric  and  Power  Company 
(Company)  tendered  for  filing  a  second 
addendum  to  a  Settlement  Agreement 
dated  as  of  October  16, 1987  between 
the  Company  and  Old  Dominion  Electric 
Cooperative  (ODEC).  The  addendum 
would  modify  the  monthly  payments 
made  by  ODEC  and  become  effective     , 
January  1. 1988. 

Waiver  of  the  Commission's  notice 
requirements  is  requested  so  as  to 
permit  an  effective  date  of  Janaury  1, 
1988. 

Copies  of  the  filing  have  been  served 
on  ODEC.  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  August  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Louisiana  Power  ft  Light  Company 

[Docket  No.  ER88-540-0001 

Taken  notice  that  on  July  29, 1988. 
Louisiana  Power  &  Light  Company 
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(LP&L)  tendered  for  filing  proposed 
amendments  to  Electric  System 
Interconnection  Agreements  between 
LP&L  and  the  following  entities: 


Entrty 

FERC  rate 

Schedule 

No. 

City  of  Huston.  LA . 

City  oi  Mlnct«n.  LA _ 

Cajun  Electric  Coopwlhw.  Inc. ._.     ._ 

aty  of  Houma,  LA...._ _...„ 

LouisianB  Energy  A  Power  Auttwfly. 

City  of  Winnfiekl.  LA „ 

Town  ol  Vidala.  LA...    .     . 

54 
63 
64 
65 
66 
72 
77 
78 

LP&L  states  that  based  on  billing 
determinates  for  the  test  year  ending 
December  31, 1988,  the  proposed 
amendments  will  result  in  an  increase  in 
transmission  service  revenues  from  such 
customers  of  approximately  $1,739,000 
annually.  The  proposed  amendments 
also  modify  the  rates  and  charges  under 
the  Electric  System  Interconnection 
Agreement  for  supplemental  power 
service,  add  a  new  service  schedule  for 
replacement  energy  service,  and  clarify 
certain  provisions  of  the  Electric  System 
Interconnection  Agreements.  LP&L 
proposes  to  make  the  amendments  to 
the  Electric  Ssrstem  Interconnection 
Agreements  effective  on  October  1, 1988. 

Copies  of  the  filing  were  served  upon 
each  of  the  affected  entities  and  the 
Louisiana  Public  Service  Commission. 

Comment  date:  August  18. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Federal  Power  Board  Company,  Inc. 

(Docket  No.  QF8&-454-000] 

On  July  18, 1968.  Federal  Power  Board 
Company,  Inc.  (Af^licant)  of  P.O.  Box 
1425,  Augusta,  Georgia  30913  submitted 
for  filing  an  apfriication  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
which  is  to  be  developed  in  two  phases 
will  be  located  in  Augusta,  Georgia. 
Phase  I  construction  commenced  May 
1987.  Phase  II  construction  is  scheduled 
to  commence  ]uly  ig&  In  Phase  L  the 
facility  will  consist  of  3  recovery  boilers, 
part  of  No.  1  power  boiler,  and  three 
steam  driven  turbine  generators  with 
maximum  net  electric  power  production 
capacity  of  66.72  MW.  During  Phase  IL 
in  addition  to  the  above,  the  facility  will 
consist  of  3  power  boilers.  No.  2  and  No. 
3  recovery  boilers,  part  of  No.  1  power 
boiler,  and  three  steam  driven  turbine 
generators.  Primary  energy  sources  will 


be  bark  and  black  liquor.  Applicant 
states  that  small  amounts  of  natural  gas, 
coal,  or  oil  may  be  burned  for  non- 
primary  fuel  purposes,  including  start- 
up, flame  stabihzation,  back  up,  etc. 
However,  such  fossil  fuel  usage  will  not 
exceed  25%  of  the  total  fuel  input  to  the 
facility  during  any  calendar  year  period. 
Applicant  further  states  that  significant 
amounts  of  natural  gas  and  coal  will 
also  be  burned  however,  the  electric 
power  output  associated  with  such  fuels 
approximately  27  MW,  will  not  be 
included  as  part  of  the  qualifying 
capacity. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NK,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-17946  Filed  8-8-88:  8:45am] 

BIU.IN6  CODE  «7t7-01-« 


[Doctel  Na  RPM-187-001] 

Columbia  Gas  Transmission  Conx; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  4, 1988. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  July  28, 1988,  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Original  Volume  Na  1: 

To  be  Effective  June  4, 1988 

Substitute  Twelfth  Revised  Sheet  No. 

16B 
Substitute  Second  Revised  Sheet  No. 

16B1 
Substitute  Second  Revised  Sheet  No. 

16B2 
Substitute  Third  Revised  Sheet  No.  46E 
Substitute  Second  Revised  Sheet  No.  68 


Substitute  Second  Revised  Sheet  No. 
68A 

To  be  Effective  July  29,  1988 

Thirteenth  Revised  Sheet  No.  16B 
Third  Revised  Sheet  No.  16B1 
Third  Revised  Sheet  No.  ieB2 

Columbia  states  that  these  tariff 
sheets  relate  to  Columbia's  June  3, 1988 
filing  in  Docket  No.  RP88-187-00a  which 
proposed  procedures  for  Columbia's 
recovery  from  its  customers  of  take-or- 
pay  and  contract  reformation  costs 
billed  to  Columbia  by  its  pipeline 
suppliers.  Specifically,  Columbia 
proposes  to: 

(A)  Revise  Section  25  of  the  General 
Terms  and  Conditions  of  Columbia's 
FERC  Gas  Tariff,  Original  Vohime  No.  1. 
pursuant  to  ordering  paragraphs  (B)  and 
(C)  of  the  Commission's  July  1. 1988 
Order  in  Docket  No.  RP88-187-000  and 
to  correct  inadvertent  clerical  errors  in 
certain  base  and  deficiency  period 
volumes  refiected  for  Columbia's 
customers  in  the  June  3, 1988  filing; '  and 

(B)  Supplement  its  eariier  filing  to 
permit  it  to  flow  through  additional  take- 
or-pay  and  COTitract  reformation  costs  to 
be  billed  to  it  by  Texas  Eastern 
Transmission  Corporation  fTexas 
Eastern)  in  Docket  Nos.  RP88-80-004 
and  RP88-192,  relating  to  costs  to  be 
incurred  by  Texas  Eastern  from  Texas 
Gas  Transmission  Corporation  and 
Southern  Natural  Gas  Company, 
respectively.  In  addition,  Columbia 
proposes  to  flow  through  to  its 
customers  amounts  billed  to  it  by 
Tennessee  Gas  Pipeline  Con^iany 
[Tennessee)  for  Tennessee's  recovery  of 
take-or-pay  and  contract  reformation 
costs  paid  to  Tennessee's  producer 
suppliers  pursuant  to  Tennessee's  filing; 
on  June  10. 1988  and  July  25, 1988  in 
Docket  No.  RP88-191. 

Copies  of  the  fihng  were  served  upon 
Columbia's  jurisdictional  customers  and 
interested  state  commissions  and  to 
each  person  designated  on  the  ofilcial 
service  list  compiled  by  the 
Commission's  Secretary  in  Dodcet  No. 
RP88-187-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 


» The  tariff  sheets  submitted  with  the  Instant 
filing  reflect  the  revised  allocation  factors  and  Fixed 
Monthly  Demand  Surcharges  resulting  from  the 
adjustments  to  the  base  and  deficiency  period 
volumes.  Upon  acceptance  of  this  filfng.  Columbia 
stales  that  it  will  adjust  '.he  prior  billings  to  its 
customers  to  reflect  the  revised  allocation  factors 
and  Fixed  Monthly  Deeiand  Surcharges. 
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and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  11. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbeli, 
Acting  Secretary. 

[FR  Doc.  88-17947  Filed  8-8-88;  8:45  am) 
MtXING  CODE  mr-oi-M 

[Docket  No.  RP8S-224-000] 

Freeport  Interstate  Pipeline  Co.;  Filing 

August  3, 1988. 

Take  notice  that  on  )uly  29, 1988, 
Freeport  Interstate  Pipeline  Company 
tendered  for  Bling  Original  Volume  No. 
1  of  its  FERC  Gas  Tariff.  This  filing  was 
tendered  pursuant  to  section  4  of  the 
Natural  Gas  Act,  section  311  of  the 
Natural  Gas  Policy  Act,  Part  154  and 
S  284.7  in  connection  with  Subparts  A 
and  B  of  Part  284  of  the  Commission's 
Regulations.  The  proposed  effective  date 
of  the  tariff  is  February  6, 1988.  The 
proposed  rate  Hling  is  more  fully 
described  in  the  filing  itself,  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  CommissiotTr825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  11, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  Fde  a  motion  to  intervene. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  68-17948  Filed  B-B-88:  8:45  am] 

BtLUNO  COOC  S717-01-M 


(Docket  No.  TQ8$-1-55-000] 
Questar  Pipeline  Co.;  Rate  Change 

August  3. 1968. 
Take  notice  that  on  July  29, 1988. 


Questar  Pipeline  Company  (Questar 
Pipeline]  tendered  for  filing  and 
acceptance  Fifteenth  Revised  Sheet  No. 
12  to  be  effective  September  1, 1988.  to 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. 

Questar  Pipeline  states  that  the 
purpose  of  this  filing  is  to:  (1)  Adjust  the 
purchased  gas  costs  under  Questar 
Pipeline's  sale-for-resale  Rate  Schedule 
CD-I  effective  September  1, 1988;  and 
(2)  to  request  a  temporary  waiver  of  the 
PGA  clause  under  its  Tariff  and  related 
Commission  regulations  to  permit 
recovery  of  certain  firm  transportation 
demand  charges  from  Northwest 
Pipeline  Corporation  related  to  the 
conversion  of  contract  demand  from 
Northwest's  PL-1  sales  rate  schedule  to 
its  TF-1  transportation  rate  schedule  for 
the  period  July  1, 1988.  through 
September  30, 1988. 

Questar  Pipeline  further  states  that 
Fifteenth  Revised  Sheet  No.  12  shows  a 
commodity  base  cost  of  purchased  gas 
as  adjusted  of  $2.02106/Dth  for  sales 
under  its  Rate  Schedule  CD-I  which  is 
$0.02926/Dth  higher  than  the  currently 
effective  rate  of  $1.99180/Dth.  The 
demand  base  cost  of  purchased  gas  as 
adjusted  is  decreased  by  $1.24189/Mcf 
to  0.15516/Mcf. 

Questar  Pipeline  has  requested  any 
necessary  waivers  of  the  Commission's 
Rules  and  Regulations  to  allow  the 
tendered  tariff  sheet  to  become  effective 
as  proposed,  and  states  that  it  has 
provided  a  copy  of  the  filing  to  its  sales 
customer  and  state  public  service 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  11, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  CaslieU. 

Acting  Secretary. 

[FR  Doc  88-17949  Filed  8-a-88:  8:45  am] 

BUJJMG  CODE  srir-oi-M 


[Docket  No.  JD8816281T] 

Designation  of  Tight  Formation; 
Zapata  County,  Texas,  Texas-41; 
Texas  Railroad  Commission;  Tight 
Formation  Determination 

Issued  August  4. 1988. 

Take  notice  that  on  July  18, 1988.  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  to  the  Commission  its 
determination  that  the  Roleta  (Wilcox 
10.200)  Field,  located  in  Zapata  County. 
Texas,  qualifies  as  a  tight  formation 
under  section  107(c)(5)  of  the  Natural 
Gas  Policy  Act  of  1978.  The  application 
includes  the  Railroad  Commission's 
order  issued  June  27. 1988.  finding  that 
the  proposed  addition  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  Part  271. 

Any  person  desiring  to  be  heard  or  to 
protest  Texas'  determination  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  the  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214  (1987)).  All  such  comments 
should  be  filed  within  20  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding. 
Lois  D.  Cashell 
Acting  Secretary. 
(FR  Doc.  88-17950  Filed  8-6-88;  8:45  am] 

BtLUNO  CODE  S717-01-M 


Envirosphere  Co.  a  DIv.  of  Ebasco; 
Proposed  Contract  Award 

summary:  In  accordance  with 
Department  of  Energy  (DOE) 
Acquisition  Regulations  (DEAR),  48 
CFR.  Chapter  9,  Subpart  909.570-9,  the 
Federal  Energy  Regulatory  Commission 
(FERC)  gives  public  notice  that  a 
contract  is  being  awarded,  recognizing 
the  existence  of  potential  organizational 
conflicts  of  interest,  because  it  has  been 
determined  to  be  in  the  best  interest  of 
the  United  States. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  M.  Connors.  Director, 
Procurement  Division,  Room  3106J,  941 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  Telephone  Number  (202)  357- 
5612. 

James  R.  Higgins,  Office  of 
Administrative  Services,  Room  3112A. 
941  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  Telephone 
Number  (202)  357-9082. 


Findings 

1.  The  Federal  Energy  Regulatory 
Commission  (FERC).  Office  of 
Hydropower  Licensing,  Office  of 
Pipeline  and  Producer  Regulation,  and 
Office  of  Electric  Power  Regulation,  has 
a  requirement  for  technical  support  for 
environmental  services  relating  to 
environmental  assessments  and 
environmental  impact  statements  for 
hydropower  facilities,  gas  pipelines  and 
electric  projects. 

2.  In  response  to  the  solicitation  for  a 
contractor  to  perform  this  type  of  effort, 
all  offerors  deemed  to  fall  into  the 
competitive  range  were  determined  to 
have  the  potential  for  a  conflict  of 
interest. 

3.  In  accordance  with  48  CFR  909.570- 
5.  Envirosphere  Company  provided 
statements  disclosing  relevant 
information  concerning  its  interest 
related  to  other  contractual  situations 
and  bearing  on  whether  it  has  possible 
organizational  conflicts  of  interest  (1) 
with  respect  to  being  able  to  render 
impartial,  technically  sound  and 
objective  assistance  or  advice,  or  (2) 
which  may  give  it  an  unfair  competitive 
advantage. 

4.  Based  on  an  evaluation  of  the 
information  provided,  it  has  been 
determined  that  there  could  be  potential 
or  perceived  conflicts  of  interest  with 
regard  to  the  work  under  this  contract. 
The  clientele  of  Envirosphere  Company, 
could  potentially  have  organizational 
conflicts  of  interest,  as  defined  at  48 
CFR  909.57O-9(a),  with  regard  to  the 
work  required  by  the  Offices  of 
Hydropower  Licensing.  Pipeline  & 
Producer  Regulation,  and  Electric  Power 
Regulation,  in  accordance  with  48  CFR 
909.570-9(a).  In  particular,  Envirosphere 
Company  derives  a  portion  of  its  annual 
income  from  arrangements  with  entities 
that  could  be  affected  by  the  work  under 
this  proposed  contract. 

5.  Because  no  other  offeror  in  the 
competitive  range  was  found  to  have 
little  or  no  likelihood  of  organizational 
conflicts  of  interest  and  based  on  the 
needs  of  the  Commission  and  the  fact 
that  it  is  doubtfuUhat  a  firm  could 
perform  the  requirements  of  this 
proposed  contract  without  having  a 
potential  or  perceived  conflict  of 
interest,  it  is  neither  feasible  nor 
desirable  to  disqualify  Envirosphere 
from  contract  award  in  accordance  with 
48  CFR  909.570-9(a)(l).  Furthermore,  it  is 
not  possible  to  totally  avoid  the 
organizational  conflict  of  interest  by 
inclusion  of  appropriate  conditions  in 
the  resulting  contract,  pursuant  to  48 
CFR  909.570-9(a)(2). 
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Mitigation 

As  this  will  be  a  level-of-effort  type 
contract  in  which  specific  work 
directives  would  be  given  to  the 
contractor  by  task  assignment,  the 
Contracting  Officer's  Technical 
Representative  and  the  Contracting 
Officer  will  insure  that  the  assigned 
work  does  not  present  a  direct  conflict 
of  interest  by  review  and  approval  of 
the  contractor's  proposed  mitigation 
plan  for  each  individual  task  being 
placed.  In  addition,  the  Organizational 
Conflicts  of  Interest  Special  Clause 
entitled  "Organizational  Conflicts  of 
Interest — Special  Clause  (DEAR 
952.209-72),"  shall  be  included  in  the 
contract. 

Determination 

In  light  of  the  above  findings  and 
mitigation,  and  in  accordance  with  48 
CFR  909.570-9(a)(3),  the  proposed 
contract  award  is  in  the  best  interest  of 
the  United  States. 

Date:  August  4,  1988. 
Vincent  E.  Mason, 
Executive  Director,  Federal  Energy 
Regulatory  Commission. 
[FR  Doc.  88-17984  Filed  8-8-88;  8:45  am) 

BILLING  CODE  6717-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidation 
Hearing;  Gwendolyn  Gladys  Evans  and 
Stephen  E.  Brisker 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


Applicant,  city  and 
State 

Rie  No. 

MM 

Docket 
No. 

A.  Gwendolyn  Gladys 
Evans:  Laurel.  DE. 

B.  Steptien  E.  Bnsker 
d/b/a  Radio  1170; 
Falmoutti,  VA. 

BP-860904AH 
BP-861229AC 

88-340 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


/ssup  tieueiing  and  ApplicantfsJ 
1.307(b).  All  applicants 

2.  Contingent  Comparative,  All  applicants 

3.  Ullimate.  All  applicants 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Comm.ission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 
W.  ]an  Gay, 

Assistant  Chief.  Audio  Services  Division, 
Afass  Media  Bureau. 
(FR  Doc.  88-17891  Filed  8-8-68:  8:45  am] 
BILUNG  CODE  6712-01-M 


Applications  for  Consolidation 
Hearing;  Oculus  Broadcasting  Corp. 
and  Bennett's  Broadcasting  Co. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station. 


Applicant,  crty  and 
State 

1     i^igi 

File  No          1  Docket 

1      No. 

A.  Oculus 

Broadcasting  Corp ; 

Royston,  GA. 
B  Bennett's 

Broadcasting  Co; 

Royston.  GA. 

BPH-870ei9MH 
BPH-870ei9MY 

88-348 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  in  a  consolidated 
proceeding  upon  the  issues  whose 
headings  are  set  forth  below.  The  text  of 
each  of  these  issues  has  been 
standardized  and  set  forth  below  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Comparative.  A.B 

2.  Ultimate,  A,B 

3.  If  there  is  any  non-standardized 
issue  in  the  proceeding,  the  full  text  of 
the  issue  and  the  application  to  which  it 
applies  are  set  forth  below  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
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complete  HDO  in  this  proceeding  is 

available  for  inspection  and  copying 

during  normal  business  hours  in  the  FCC 

Dockets  Branch  (Room  230),  1919  M 

Street  NW..  Washington.  DC.  The 

complete  text  may  also  be  purchased 

from  the  Commission's  duplicating 

contractor.  International  Transcription 

Services.  Inc.  2100  M  Street.  NW. 

Washington.  DC  20037.  (Telephone  (202) 

857-3800). 

W.  Jan  Gay, 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-17892  Filed  8-8-88;  8:45  am) 

BILIJNQ  CODE  a712-01-M 


Applications  for  Consolidated 
Hearings;  Stegus  Corp.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Application,  city  and 
state 

File  No. 

MM 

Docket 
No. 

A.  Stegus  Co>p.: 

BPH-S70330MQ 

88-342 

Ocewi  Ptnes,  Ma 

B.  Genesis 

aPH-8A)331MI 

CommunicatJons. 

InaandJudtthL 

Randolptn  Ocean 

Pines.  MO. 

C.  Ocean  PkiMFM 

8PH-«70331NQ 

Partnership:  Ocean 

Pines.  MO. 

D.  Brtan  Casey:  Ocean 

BPH-870331OO 

Pin8S.M0. 

E.  Wiltstwe  Broadcast 

BPH-S70331OK 

Co.:  Ocean  Pines. 

Ma 

F.  Hartke 

BPH-870331PB 

ConHDuntcations 

Corp.;  Ocean  Ptnes. 

MD. 

G.  John  Geoffrey 

BPH-870406KD 

Wright:  Ocean  Pines. 

MD. 

H.  Ocean  Pines  LPB 

BPH-670406KF 

Broadcast  Corp.; 

Ocean  Pines,  MO. 

1.  Maloolni  t(ahn. 

8PH-870406KH 

George  V.  Oelscn. 

Anen  Skolnick  & 

Saul  Hertzig  d/b/a 

Ocean  Pir>es 

Broadcast  Co.; 

Ocean  Pines.  MD. 

J.  The  Johns  Hopkins 

BPED- 

Broadcasting 

B70406MA 

Fourxlation;  Ocean 

Pines,  MO. 

K.  Ovven  P.  Mills  & 

BPH-870330MP 

John  A.  Borsari  d/b/ 

(Dismissed 

a  Ocean  Pines 

Herein) 

Broadcasting 

Associates;  Ocean 

Pines,  MD. 

L  Alexander  W. 

BPH-e70406KC 

Soroka  d/b/a  Ocean 

(Dismissed 

Pines  Radio  Ca; 

Herein) 

Ocean  Pines,  MD. 

amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  the 
particular  applicant. 

Issue  Heading  and  Applicants 

1.  Air  Hazard,  B,  G 

2.  Comparative.  A.  B.  C  D,  E.  F.  G.  H,  I.  J 

3.  Ultimate,  A.  a  C,  D,  E.  F,  G.  H.  I.  J 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  hio,  2100  M  Street  NW^ 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 

W.  Ian  Gay, 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

(FR  Doc.  88-17893  Filed  8-8-88;  8:45  am] 

BILUNG  COOC  1711-01-11 


Applications  for  Consolidated  Hearing; 
United  Broadcasting  of  Idaho,  Inc.  and 
■Media  West,  inc. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station. 


Applicatton,  cily  and 
state 

File  No. 

MM 

Docket 

No. 

1.  United  Broadcasting 
of  Idaho,  Inc.; 
Hayden,  ID. 

2.  Media  West.  Inc.: 
Hayden.  ID 

BPH-870730Me 
BPH-e70730MT 

88-347 

2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  in  a  consolidated 
proceeding  upon  the  issues  whose 
headings  are  set  forth  below.  The  text  of 
each  of  these  issues  has  been 
standardized  and  is  set  forth  below  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1988. 
The  letter  shown  before  each  applicant's 


name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  0)mparative,  A,  B 

2.  Ultimate.  A..  B 

3.  If  there  is  any  non-standardized 
issue  in  the  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  below  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  NW.. 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 
W.  Ian  Gay, 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc  88-17894  Filed  S-8-88: 8:45  am] 
BlUJNa  CODE  trii-oi-M 


Applications  for  Consolidated  Hearing; 
Franit  Wert>er  and  Avila  Beacli,  Ltd. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


ApplicanL  dty  and 
state 

File  No 

Docket 
No. 

A.  Frank  Wertwr  Silver 
City,  NM. 

B.  Avila  Beach,  Ltd.; 
Silver  City.  NM. 

BPH-e70730MH 
BPH-e70730MW 

68-349 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Financial,  A 

2.  Comparative.  A,  B 

3.  Ultimate,  A.  B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issues  and  the  applicants  to  which 
they  apply  are  set  forth  in  an  Appendix 
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to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  fan  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-17895  Filed  8-6-88;  8:45  am) 

BILUNG  CODE  S712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Privacy  Act  of  1974;  Proposed  New 
Routine  Use  to  Existing  System  of 
Records;  Correction 

agency:  Federal  Emergency 

Management  Agency. 

ACTION:  Notice  of  proposed  new  routine 

use  to  existing  system  of  records; 

correction. 

summary:  This  notice  corrects  the  text 
portion  under  the  headings, 
"SUPPLEMENTARY  INFORMATION"  and 

"Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses"  of  the 
notice  of  proposed  new  routine  use  of 
existing  system  of  records  as  published 
in  FR  Doc.  88-16983  beginning  on  page 
28437  in  the  Federal  Register  issue  of 
Thursday,  July  28, 1988. 

In  the  "SUPPLEMENTARY 
INFORMATION"  section,  the  second 
paragraph  is  corrected  to  delete  the 
words  "insurance  agents,  brokers, 
adjusters,  lending  institutions  and"  from 
the  second  sentence.  The  second 
sentence  should  read,  "A  new  routine 
use  is  proposed  to  permit  release  of 
policy  expiration  information  to  State 
and  Federal  agencies  and  financial 
instrumentalities  which  regulate  the 
lending  institutions,  for  carrying  out  the 
purposes  of  the  National  Flood 
Insurance  Program." 

A  routine  use  which  was  published  on 
page  331  in  the  Federal  Register  issue  of 
Monday.  January  5, 1987,  was 
inadvertenlly  omitted  from  the  notice 
which  was  published  on  July  28, 1988. 
That  routine  use  provided  that  "that 
property  address,  flood  zone  identifier, 
date  of  policy  issue,  and  value  of  policy, 
solely  for  the  purpose  of  geocoding  the 
flood  insurance  policy  addresses,  may 
be  released  to  private  companies 
engaged  in  or  planning  to  engage  in 
activities  'o  market  or  assist  in 


marketing  the  sale  of  flood  insurance 
policies  under  the  National  Flood 
Insurance  Program."  For  the 
convenience  of  the  reader,  we  are 
publishing  the  entire  text  under  the 
heading  "Routine  uses  of  records 
maintained  in  the  system,  including 
categories  of  users  and  the  purposes  of 
such  uses." 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  M.  Keener,  FOIA/Privacy 
Specialist,  at  (202)  646-3840. 

The  text  portion  under  the  heading 
"Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses"  is 
corrected  to  read  as  follows: 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

To  property  loss  reporting  bureaus. 
State  insurance  departments,  and 
insurance  companies  investigating  fraud 
or  potential  fraud  in  connection  with 
claims,  subject  to  the  approval  of  the 
Office  of  Inspector  General,  FEMA;  to 
insurance  agents,  brokers  adjusters,  and 
lending  institutions  for  carrying  out  the 
purposes  of  the  National  Flood 
Insurance  Program;  to  Small  Business 
Administration,  the  American  Red 
Cross,  the  Farmers  Home 
Administration,  State  and  local 
government  individual  and  family  grant 
and  assistance  agencies,  including  but 
not  limited  to  the  State  of  Ohio  Disaster 
Services  Agency  and  the  Johnstown, 
Pennsylvania  Redevelopment  Authority 
for  determining  eligibility  for  benefits 
and  for  verification  of  nonduplication  of 
benefits  following  a  flooding  event  or 
disaster;  to  Write-Your-Own  companies 
as  authorized  in  44  CFR  62.63  to  avoid 
duplication  of  benefits  following  a 
flooding  event  or  disaster  and  for 
carrying  out  the  purposes  of  the 
National  Flood  Insurance  Program;  to 
State  and  local  government  individual 
and  family  grant  agencies  so  as  to 
permit  such  agencies  to  assess  the 
degree  of  financial  burdens  toward 
residents  such  as  States  and  local 
government  might  reasonably  expect  to 
assume  in  the  event  of  a  flooding 
disaster,  and  to  further  the  flood 
insurance  marketing  activities  of  the 
National  Flood  Insurance  Program;  to 
State  and  local  government  individual 
and  family  grant  and  assistance 
agencies  which  furnish  to  the  Federal 
Insurance  Administration  the  names 
and  addresses  of  policyholders  for 
purposes  consistent  with  the  relocation 
projects  of  the  Federal  Insurance 
Administration  and  acquisition  projects 
under  the  National  Flood  Insurance 
Program  carried  out  pursuant  to  Section 
1362  of  the  National  Flood  Insurance 


Act  of  1968,  as  amended,  and  to  State 
and  local  government  agencies  who 
provide  the  names  and  addresses  of 
policyholders  and  a  brief  general 
description  of  their  plan  for  acquiring 
and  relocating  their  flood  prone 
properties  for  review  by  the  Federal 
Insurance  Administrator  to  ensure  that 
their  State  and/or  local  government 
agency  is  engaged  in  flood  plain 
management  improved  real  property 
acquisitions  and  relocation  projects 
consistent  with  the  National  Flood 
Insurance  Program;  and,  upon  the 
approval  by  the  Federal  Insurance 
Administrator,  that  the  use  is  in  the 
furtherance  of  the  flood  plain 
management  and  hazard  mitigation 
goals  of  the  Agency;  to  State  and  local 
government  agencies  and  municipalities 
to  review  National  Flood  Insurance 
Program  policy  and  claim  files  to  assist 
them  in  hazard  mitigation  and  flood 
plain  management  activities  and  in 
monitoring  compliance  with  the  flood 
plain  management  measures  duly 
adopted  by  the  community;  to  State 
governments,  federal  agencies,  and 
federal  financial  instrumentalities 
responsible  for  the  supervision, 
approval,  regulation  or  insuring  or 
banks,  savings  and  loan  associations  or 
similar  institutions,  all  for  carrying  out 
the  purpose  of  the  Notional  Flood 
Insurance  Program:  the  property 
address,  flood  zone  identifier,  date  of 
policy  issue,  and  value  of  policy,  solely 
for  the  purpose  of  geocoding  the  flood 
insurance  policy  addresses,  may  be 
released  to  private  companies  engaged 
in  or  planning  to  engage  in  activities  to 
market  or  assist  in  marketing  the  sale  of 
flood  insurance  policies  under  the 
National  Flood  Insurance  Program. 

Routine  uses  may  include  Nos.  1,  5,  6, 
and  8  of  Appendix  A. 

Dated:  August  3, 1988. 
George  W.  Watson, 

Acting  General  Counsel  Office  of  General 
Counsel  Federal  Emergency  Management 
Agency. 

[FR  Doc.  88-17911  Filed  8-8-88:  8:45  am) 

BILLING  CODE  S7ia-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
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may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  207-009955-003 
TitJe:  Star  Shipping  A/S  Joint  Service. 
Chartering  and  Management 
Agreement 
Parties: 
A/S  Billabong 
Westfal-Larsen  &  Co.  A/S 
Star  Shipping  A/S 
Synopsis:  The  proposed  amendment 
deletes  Fred.  Olsen  &  Co.  as  a  party 
to  the  agreement.  It  further  modifies 
the  decision  making  procedures  set 
forth  in  the  agreement  due  to  the 
reduction  in  the  number  of  parties 
participating  in  the  joint  service. 

Agreement  No.:  202-010636-046 
Title:  U.S.  AUantic-North  Europe 

Conference 
Parties: 

Atlantic  Container  Line,  B.V. 

Orient  Overseas  Container  Line  (UK) 
Ltd. 

Hapag-Lloyd  AG 

Sea-Land  Service.  Inc. 

A.P.  MoUer-Maersk  Line 

Gulf  Container  Line  (GCL),  B.V. 

P&O  Containers  (TFL)  Limited 

Compagnie  Generale  Maritime  (CGM) 

Nedlloyd  Lignen,  B.V. 
Synopsis:  The  proposed  amendment 
would  modify  the  parties'  service 
contract  rules  to  incorporate 
provisions  concerning  terminal 
handling  charges,  container  service 
charges  and  currency  adjustment 
factor  charges. 

Agreement  No.:  202-010637-034 
Title:  North  Europe-U.S.  Atlantic 

Conference 
Parties: 

Atlantic  Container  Line,  B.V. 
Hapag-Lloyd  AG 
Sea-Land  Service,  Inc. 
Nedlloyd  Lignen,  B.V. 
Gulf  Container  Line  (GCL),  B.V. 
P&O  Containers  (TFL)  Limited 
Compagnie  Generale  Maritime  (CGM) 
Synopsis:  The  proposed  amendment 
would  set  forth  new  rules 
applicable  to  service  contracts. 

Agreement  No.:  206-010694-007 
TitJe:  Trans-Atlantic  Conference 
Parties: 
North  Europe-U.S.  AUantic 
Conference 


U.S.  Atlantic-North  Europe 
Conference 
Synopsis:  The  proposed  amendment  sets 
forth  new  rules  of  general 
applicability  to  service  contracts 
adopted  by  the  parties  with  respect 
to  contract  provisions  concerning 
terminal  handling,  container 
service,  and  currency  adjustment 
charges.  In  addition,  it  also  sets 
forth  rules  pertaining  to  "Crazy 
Eddie,"  "Bona-Fide  Offer"  and 
"Most  Favored  Shipper"  service 
contract  clauses  that  are  predicated 
upon  the  regulations  the 
Commission  has  proposed  to 
prescribe  in  pending  Docket  88-7. 

Agreement  Noj  202-010633-013 

TitJe:  Eiu-ocorde-I 

Parties: 

North  Europe-U.S.  Atlantic 
Conference 

U.S.  Atlantic — North  Europe 
Conference 

Polish  Ocean  Lines 

American  Transport  Lines  Ltd. 

Topgallant  Group,  Inc. 

South  Atlantic  Cargo  Shipping 
(Atlanticargo)  N.V. 

Mediterranean  Shipping  Co.,  S.A. 

Orient  Overseas  Container  Line  (UK) 
Ltd. 

Lykes  Bros.  Steamship  Co.,  Inc. 
Synopsis:  The  proposed  amendment  sets 
forth  new  rules  of  general 
applicability  to  service  contracts 
adopted  by  the  parties  with  respect 
to  contract  provisions  concerning 
terminal  handling,  container 
service,  and  currency  adjustment 
charges.  In  addition,  it  also  sets 
forth  rules  pertaining  to  "Crazy 
Eddie,"  "Bonda-Fide  Offer"  and 
"Most  Favored  Shipper"  service 
contract  clauses  that  are  predicated 
upon  the  regulations  the 
Commission  has  proposed  to 
prescribe  in  pending  Docket  88-7. 

Agreement  No.:  203-011153-003 

Title:  Hanjin  Container  Lines,  Ltd., 
Korea  Shipping  Corporation 
Facilitation  Agreement 

Parties: 

Hanjin  Container  Lines,  Ltd. 
Korea  Shipping  Corporation 

Synopsis:  The  proposed  modification 
would  permit  the  parties  to  clarify 
their  current  authority  to  coordinate 
and  rationalize  operations  to 
include  the  transfer  and/or 
termination  of  existing  operations. 
The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  207-011205 

TitJe:  Blue  Star  Line/Pacific  Australia 

Direct  Line  Joint  Service  Agreement 
Parties: 

Pacific  Australia  Direct  Line 


Blue  Star  Line,  Ltd. 
Synopsis:  The  proposed  agreement 

would  permit  the  parties  to  operate 
a  joint  liner  service  in  the  trades:  (1) 
Between  ports  in  New  Zealand  and 
certain  adjacent  Pacific  Islands,  on 
the  one  hand,  and  ports  on  the  West 
Coast  of  North  America  (including 
Alaska,  Hawaii,  Mexico  and 
Canada),  on  the  other  hand:  and  (2) 
between  ports  in  the  Pacific  Islands 
and  American  Samoa,  on  the  one 
hand,  and  ports  in  New  Zealand  on 
the  other  hand,  and  inland  and 
coastal  points  via  such  ports. 

Agreement  No.:  202-011206 

Title:  North  Europe/North  America 
Pacific  Coast  Rate  Agreement 

Parties: 
Hapag-Lloyd  AG 
Pacific  Europe  Express 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  meet 
and  agree  upon  rates,  tariffs, 
practices  and  conditions  of  service 
in  the  trade  served  via  such  ports, 
and  Atlantic  and  Baltic  ports  in 
Europe  (including  Scandinavia,  the 
United  Kingdom  and  the  Republic  of 
Ireland)  and  inland  points  served 
via  such  ports. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  4, 1988. 
Joseph  C  Polking, 
Secrelary. 
|FR  Doc.  88-17979  Filed  8-8-88;  8:45  am] 

BILUNG  CODE  (73IM)1-« 


Agreement(s)  Filed 

'  The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-002401-009 
TitJe:  Long  Beach  Terminal  Agreement 
Parties: 

City  of  Long  Beach 
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Sea-Land  Service.  Inc. 
Synopsis:  The  agreement  adjusts  the 
annual  rent  in  accordance  with  the 
provisions  of  the  preferential 
assignment  agreement  as  amended. 

Agreement  No.:  224-002401 -A-003 
TjtJe:  Long  Beach  Terminal  Agreement 
Parties: 
City  of  Long  Beach 
Sea-Land  Service,  Inc. 
Synopsis:  The  agreement  adjusts  the 
annual  rent  in  accordance  with  the 
provisions  of  the  basic  rail  and 
truck  terminal  lease  agreement. 

Agreement  No.:  224-002401-008 

Title:  Long  Beach  Terminal  Agreement 

I'arties: 
City  of  Long  Beach 
Sea-Land  Service,  Inc. 

Synopsis:  The  agreement  provides  that 
subsequent  agreements 
contemplated  by  provisions  in  the 
basic  preferential  assignment 
agreement  will  not  become 
operative  until  filed  and  effective 
pursuant  to  the  Shipping  Act  of 
1984. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  4. 1<W8. 
Joseph  C.  Polking, 
Secretary. 

|FR  Doc.  88-17980  Fili;d  8-8-88;  8:45  am] 
BILLING  CODE  C730-0I-M 


Agreement(s)  Ried 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
a8reement{s)  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1R16,  as 
amended  (39  Stal.  733.  75  Stat.  763.  46 
U.S.C.  8141. 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  IICX)  L  Street, 
N\V.,  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
edch  agi  cement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573.  within  20  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  section  560.7  of  Title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  conununicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 


document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  207-011205-001 
Title:  Blue  Star  Line.  Ltd./Pacific 

Australia  Direct  Line  Joint  Service 
Agreement 
Parties: 
Pacific  Australia  Direct  Line 
Blue  Star  Line.  Ltd. 
Synopsis:  The  proposed  amendment 
would  expand  the  geographic  scope 
of  the  agreement  to  include  the 
trade  between  American  Samoa 
and  ports  on  the  West  Coast  of 
North  America.  Because  of  the 
inclusion  of  domestic  offshore 
commerce  within  the  scope  of  the 
agreement,  the  Commission- 
assigned  Agreement  Number  will  be 
changed  from  207-011205  to  007- 
011205. 
Filing  Party: 

R.  Frederic  Fisher,  Esquire 
LiUick,  McHose  &  Charles 
Two  Embarcadero  Center 
San  Francisco.  California  94111 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated-  August  4.  1988. 
Joseph  C.  Polking, 
Spcrftary. 

|FR  Doc.  88-17981  Filed  8-8-88:  8:45  am] 
BILLING  CODE  B730-01-M 


Ocean  Freight  Forwarder  License 
Applicants;  FSL  Transport,  Inc.,  et  al. 

Notice  is  given  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1718  and  46 
CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations, 
P'ederal  Maritime  Commission, 
Washington,  DC  20573. 

FSL.  Transport,  Inc.,  19  West  34th 
Street,  PH-3,  New  York,  NY  10001, 
Officer:  Michael  Unger,  President 

Brandywine  International,  Inc.,  3422  Old 
Capitol  Trail,  Wilmington,  Delaware 
19808,  Officer:  John  A.  Pastor, 
President 

Bonnie  Williams  Willis,  732  Southleaf 
Dr.,  Virginia  Beach,  VA  23462,  Officer: 
Bonnie  Williams  Willis,  Sole 
Proprietor 

Big  Apple  Customs  Brokers,  Inc.,  157-18 
Rockaway  Blvd.,  Jamaica,  New  York 
11434,  Officers:  George  Ferreira, 
President,  Pamela  J.  Pinter,  Vice 
President 


Alps  International  Customs  Broker  and 

Forwarding,  Incorporated,  1105 

Grandview  Drive,  South  San 

Francisco,  CA  94080,  Officer  Wendie 

Hom,  Vice  President 
Trans-Atlantic  Forwarding  Co.  Inc.,  8544 

NW.  66th  Street,  Miami.  FL  33166. 

Officers:  Mario  M.  Obeso. 

Stockholder;  Gustavo  Echeverria, 

Stockholder;  Carlos  Echeverria. 

Stockholder;  Maria  B.  Cedeno. 

Stockholder 
All  Points  Freight  Forwarding  Inc.,  117 

Highway  35,  Ste  14,  Keyport,  N.J. 

07735,  Officers:  Donna  Boilin- 

Michelin,  President;  Martin  Rosen, 

Vice  President 
Carl  V.  Lowell  dba  Lowell  International, 

8620  SW.  12th  Street,  Miami,  FL  33144, 

Officer:  Cari  V.  Lowell.  Sole 

Proprietor 
Unex  International  Corp.,  3620  SW.  113 

Place,  Miami,  FL  33165,  Officers; 

Sonia  Pineyro,  President;  Gaston 

Pineyro,  Vice  President 

By  the  Federal  Maritime  Commission. 

Dated:  August  4.  1988. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  88-17982  Filed  8-8-88;  6:45  am] 
BILUNG  CODE  e730-ai-M 


Ocean  Freigfit  Forwarder  License 
Revocations;  Kilo  Freight,  Inc.,  et  al. 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shippint  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  510. 

License  Number:  3032 

Nome:  Kilo  Freight,  Inc. 

Address:  83b4  N.W.,  68th  Street,  Miami. 

FL  33166 
Date  Revoked:  July  16, 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number:  2573 

Name:  Airnaut  International  Corp. 

Address:  149-32  132nd  Street,  Jamaica 

NY  11430 
Date  Revoked:  July  19. 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number  2413 

Name:  A  &  A  International  Freight 

Forwarders,  Inc. 
Address:  4200  N.  29th  Terrace. 

Hollywood,  FL  33020 
Date  Revoked:  July  24, 1988 
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Reason:  Failed  to  maintain  a  valid 

surety  bond 
Bryant  L.  VanBrakle, 

Deputy  Director,  Bureau  of  Domestic 
Regulation. 

[FR  Doc.  88-17978  Filed  8-8-88;  8:45  am) 

BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Bank  of  Ireland  et  al.;  Formations  of. 
Acquisitions  by,  and  IMergers  of  Banic 
Holding  Companies;  and  Acquisitions 
of  Nonbanking  Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  sununarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  26, 
1988. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Bank  of  Ire/and,  Dublin  2,  Ireland; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  NH  Banks,  Inc., 
Manchester,  New  Hampshire,  and 
thereby  indirectly  acquire  The  Bedford 
Bank,  Bedford,  New  Hampshire:  The 
Exeter  Banking  Company,  Exeter.  New 
Hampshire:  First  Capital  Bank,  N.A.. 
Concord,  New  Hampshire;  First  Central 
Bank,  formerly  Plymouth  Guaranty 
Savings  Bank,  Plymouth,  New 
Hampshire:  First  Cheshire  Bank.  Keene, 
New  Hampshire;  First  NH  Bank  of 
Lebanon,  Lebanon,  New  Hampshire; 
First  NH  Bank  of  Maine,  Portland, 
Maine;  First  NH-White  Mountain  Bank, 
North  Conway,  New  Hampshire:  Granite 
State  National  Bank,  Somersworth,  New 
Hampshire:  The  Merchants  National 
Bank  of  Manchester,  Manchester,  New 
Hampshire;  and  The  Wolfeboro 
National  Bank,  Wolfeboro,  New 
Hampshire. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  First 
NH  Mortgage  Corp,  Hooksett,  New 
Hampshire,  and  thereby  engage  in 
mortgage  banking  activities  including 
the  origination,  purchase,  sale  and 
servicing  of  residential  mortgages 
pursuant  to  §  225.25(b)(1)  (these 
activities  will  be  conducted  only  in  New 
England):  First  NH  Resources,  Inc., 
Boston,  Massachusetts,  and  thereby 
engage  in  leasing  transactions  involving 
equipment  valued  at  more  than 
$1,000,000  pursuant  to  §225.25(b)(5); 
New  England  Acceptance  Corporation, 
Keene,  New  Hampshire,  and  thereby 
engage  in  insurance  premium  financing 
activities  pursuant  to  §  225.25(b)(1); 
Vender  Funding  Co.,  Inc.,  New  Hyde 
Park,  New  York,  and  thereby  engage  in 
leasing  equipment  valued  between 
$5,000  and  $250,000  pursuant  to 
§  225.25(b)(5):  and  EG&G  Financial 
Services,  Inc.,  Wellesley, 
Massachusetts,  and  thereby  engage  in 
equipment  leasing  pursuant  to 
§  225.25(b)(5)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Boatmen's  Bancshares,  Inc.,  St. 
Louis,  Missouri;  to  merge  with  Centerre 
Bancorporation,  St.  Louis,  Missouri,  and 
thereby  indirectly  acquire  Centerre 


Bank.  N.A.,  St.  Louis.  Missouri:  Centerre 
Bank  of  Branson,  Branson,  Missouri; 
Centerre  Bank  of  Cape  Girardeau.  Cape 
Girardeau.  Missouri;  Centerre  Bank  of 
Columbia,  Columbia,  Missouri;  Centerre 
Bank  of  Crane,  Crane,  Missouri; 
Centerre  Bank  of  Kansas  City,  N.A.. 
Kansas  City,  Missouri;  Centerre  Bank  of 
Kennett,  Kennett,  Missouri;  Centerre 
Bank  of  Neosho.  N.A.,  Neosho.  Missouri; 
Centerre  Bank  of  Rolla,  Rolla,  Missouri; 
Centerre  Bank  of  Springfield. 
Springfield,  Missouri;  Centerre  Bank  of 
West  Plains,  N.A..  West  Plains. 
Missouri:  and  Centerre  Bank  of 
Vandalia,  Vandalia,  Missouri. 

In  connection  with  this  application. 
Applicant  also  proposed  to  acquire 
Centerre  Trust  Company  of  St.  Louis.  St 
Louis,  Missouri,  and  thereby  engage  in 
trust  company  functions  pursuant  to 
§  225.25(b)(3):  Monetary  Transfer 
System.  St.  Louis.  Missouri,  and  thereby 
engage  providing  data  processing 
services  pursuant  to  §  225.25(b)(7); 
Centerre  Life  Insurance  Company,  St. 
Louis,  Missouri,  and  thereby  act  as  a 
reinsurer  of  credit  life  and  credit 
accident  and  health  insurance  sold  in 
connection  with  extensions  of  credit  by 
the  affiliate  banks  pursuant  to 
§  225.25(b)(8);  Centerre  Insurance 
Agency,  Inc.,  St.  Louis,  Missouri,  and 
thereby  act  as  a  reinsurer  of  credit  life 
and  credit  accident  and  health 
insurance  sold  in  connection  with 
extensions  of  credit  by  the  affiliate 
banks  pursuant  to  §  225.25(b)(8):  BeneHl 
Plan  Services,  Inc.,  St.  Louis,  Missouri, 
and  thereby  engage  in  the  design  and 
administration  of  small  to  moderately 
sized  employee  benefit  and  pension 
plans,  such  as  defined  benefit  plans, 
defined  contribution  plans,  401-K  plans 
and  profit  sharing  plans.  This  activity 
was  approved  by  Board  Order  in 
accordance  with  §  225.23(a)(3):  and 
Centerre  Bank  of  Delaware,  New  Castle, 
Delaware,  and  thereby  engage  in  credit 
card  lending  only  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  3. 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-17898  Filed  8-8-88:  8:45  am| 

BILLING  COOE  (aiO-OI-M 


Bankverst,  Inc.,  et  al;  Acquisitions  of 
Compaines  Engaged  In  Permissible 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23  (a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (f))  for  the  Board's 
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approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  or  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  suramariziang 
the  evidence  that  would  be  presented  at 
a  hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  application  must 
be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  31, 198a 

A.  Federal  Reserve  Bank  of 
Philadelphia  {Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Bankvest.  Inc..  Wilkes-Barre. 
Pennsylvania;  to  acquire  Datavest,  Inc.. 
formerly  First  Data  Corp,  Wilkes-Barre. 
Pennsylvania,  and  thereby  engage  in 
making  and  servicing  loans  pursuant  to 
§  225.25(b)(1):  and  to  expand  the  already 
approved  activity  of  data  processing 
and  related  services  of  company  to 
include  deposit  servicing  for  Applicant's 
subsidiary  bank  pursuant  to 
§  225.25(b)(7)  of  the  Boards's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation.  Minneapolis. 
Minnesota,  and  two  of  its  subsidiaries; 
to  acquire  Norwest  Financial  Services. 
Inc.,  Des  Moines,  Iowa;  and  Norwest 


Financial,  Inc.,  Des  Moines.  lows,  and 
thereby  engage  in  making,  acquiring. 
and  servicing  loans  of  the  type  made  by 
a  consumer  finance  company  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1988. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-17897  Filed  8-8-88;  8:45  am] 

BILLING  CODC  6210-0«-M 


Beverly  Bancorporatlon  et  a1.; 
Formations  of;  Acquisition  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.CS.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summariziang  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  application  must 
be  received  not  later  than  August  26, 
198a 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Beverly  Bancorporation,  Inc., 
Chicago,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Firt  Wilmington 
Corp.,  Wilmington,  Illinois,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Wilmington,  Wilmington, 
Illionis. 

2.  Mechanicsville  Trust  &  Savings 
Bank.  Trustee  of  The  Mechanicsville 
Trust  and  Savings  Bank  Employee  Stock 
Ownership  Plan  &  Trust.  Mechanicsville, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  75  percent  of  the 
voting  shares  of  Mechanicsville 
Bancshares,  Inc.,  Mechanicsville,  Iowa, 


and  thereby  indirectly  acquire  The 
Mechanicsville  Trust  &  Savings  Bank. 
Mechanicsville,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
Sy.stera.  August  3. 1988 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-17899  Filed  6-8-eB:  8:45  am) 

BILLING  CODE  e21<M>1-« 


Ctiange  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 
1817(j){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  o^ices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  24. 196a 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  George  R.  Brokemond,  to  acquire  25 
percent  of  the  voting  shares  of  Highland 
Community  Company,  Chicago,  Illinois, 
and  thereby  indirectly  acquire  Highland 
Community  Bank,  Chicago.  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3. 1988. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-17900  Filed  6-8-88;  8:45  am| 
BILLING  COOC  t21«-01-M 


Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  HoMing  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S,C 
1817a)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  22, 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Robert  E.  Gallagher;  to  acquire 
31.99  percent  of  the  voting  shares  of 
Standard  Bancshares,  Inc.,  Evergreen 
Park,  Illinois,  and  thereby  indirectly 
acquire  Standard  Bank  &  Trust 
Company,  Evergreen  Park,  Illinois,  and 
Standard  Bank  &  Trust  Company, 
Hickory  Hills,  Illinois. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Charles  L.  Hermansen,  Huntington 
Beach,  California;  to  acquire  an 
additional  14  percent  of  the  voting 
shares  of  HNB  Financial  Group, 
Huntington  Beach,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-17901  Filed  8-8-88:  8:45  am) 

BILUNO  CODE  S210-01-M 

Horizon  Banks,  inc.,  et  ai.;  Formations 
of;  Acquisitions  by;  and  IMergers  of 
Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 


and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
31, 1988. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Horizon  Banks,  Inc.,  Concord,  New 
Hampshire:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Horizon  Bank  and 
Trust,  Concord,  New  Hampshire,  a  de 
nove  bank. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  BankVest,  Inc.,  Willkes-Barre. 
Pennsylvania;  to  acquire  100  percent  of 
the  voting  shares  of  Princeton  Bank  of 
Pennsylvania,  Philadelphia, 
Pennslyvania. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  G.  Fields  Bancshares,  Inc., 
Cassville,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Security 
Bank  of  Southwest  Missouri,  Cassville, 
Missouri. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (]ames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Bancorp,  Inc.,  Huron,  South 
Dakota;  to  acquire  100  percent  of  the 
voting  shares  of  Custer  County  Bank 
Custer  South  Dakota,  and  Southern  Hills 
Bank,  Edgemont,  South  Dakota. 

2.H&W Holding  Company.  Freeman, 
South  Dakota;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of 
Merchants  State  Bank.  Freeman,  South 
Dakota. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoening.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Stockton  Bancshares,  Inc., 
Stockton,  Kansas;  to  acquire  90.2 
percent  of  the  voting  shares  of  The 
Trego-Wakeeney  State  Bank. 
Wakeeney,  Kansas.  Comments  on  this 
application  must  be  received  by  August 
24, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3. 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-17902  Filed  8-fr-88;  8:45  am] 

WUJNO  CODE  UtO-«1-M 


The  Royal  Bank  of  Scotland  Group  pic; 
Formation  of,  Acquisition  by,  or 
IMerger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
hsted  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  31, 
1988. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 
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1.  The  Royal  Bank  of  Scotland  Group 
pic.  Edinburgh.  Scotland;  to  become  a 
banic  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Financial  Group.  Inc..  Providence,  Rhode 
Island,  and  thereby  indirectly  acquire 
Citizens  Savings  Bank.  Providence, 
Rhode  Island;  Citizens  Trust  Company, 
Providence,  Rhode  Island;  and 
Fairhaven  Savings  Bank,  Fairhaven, 
Massachusetts. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  Gulf 
States  Mortgage  Co..  Inc.,  Atlanta, 
Georgia,  and  thereby  engage  in  making, 
acquiring,  and  servicing  residential 
mortgage  loans  secured  by  first  and 
second  mortgages  pursuant  to 
§  225.25(b)(1);  and  the  sales,  as  agent,  of 
credit  Hfe,  credit  accident  and  health 
and  credit  disability  insurance  in 
connection  with  extensions  of  credit 
pursuant  to  §  225.25(b)(8)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  3. 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-17903  Filed  8-«-88;  8:45  am) 

BIUJNO  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  87N-0056] 

Model  Food  Protection  Unicode; 
Notice  of  Availability;  Extension  of 
Comment  Period 

agency:  Food  and  Drug  Administration. 
action:  Notice  of  availability;  extension 
of  comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  the 
period  for  submitting  comments  on  its 
draft  Model  Food  Protection  Unicode. 
The  Model  Food  Protection  Unicode  will 
update  and  combine  the  food  protection 
and  sanitation  provisions  currently 
contained  in  separate  model  codes 
covering  food  service,  food  vending,  and 
retail  food  stores.  FDA  received  five 
separate  requests  for  extension  of  the 
comment  period  and  is  granting  an 
additional  60  days. 
DATE:  Comments  by  October  7, 1988. 
ADDRESSES:  A  copy  of  the  draft  Model 
Food  Protection  Unicode  is  available  for 
public  review  at.  and  written  comments 
on  the  draft  may  be  submitted  to,  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857.  Single  copies  of  the  draft  Model 


Food  Protection  Unicode  may  be 
obtained  by  contacting  Arthur  L.  Banks 
(address  below). 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  L.  Banks,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-342).  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington.  DC  20204.  202-485- 
0140. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  9. 1988  (53  FR 
16472),  FDA  published  a  notice  of 
availability  for  the  draft  Model  Food 
Protection  Unicode.  The  Model  Food 
Protection  Unicode  will  update  and 
encompass  the  food  protection  and 
sanitation  provisions  now  contained  in 
three  separate  model  codes.  Interested 
persons  were  given  until  August  8. 1988, 
to  comment. 

Four  requests  for  an  extension  of  the 
comment  period  ranging  from  30  days  to 
6  months  were  received  from  3  trade 
associations  and  1  state  agency. 
Specifically,  the  requests  (with  the 
additional  amount  of  time  requested  in 
parentheses)  were  from  the  National 
Restaurant  Association  (30  days);  the 
representative  by  the  National 
Association  of  Convenience  Stores  (60 
days);  the  State  of  Connecticut's 
Department  of  Consumer  Protection  (90 
days);  and  the  National  Automatic 
Merchandising  Association  (180  days). 
A  fifth  request  for  an  extension  of  the 
comment  period  was  received  from  the 
Conference  of  Food  Protection  but  the 
amount  of  additional  time  was  not 
specified. 

FDA  has  evaluated  the  requests  and 
has  concluded  that  an  extension  of  60 
days  is  appropriate  to  allow  adequate 
time  for  interested  persons  to  review  the 
draft  document.  Therefore,  the  comment 
period  is  being  extended  until  October  7. 
1988. 

Interested  persons  may,  on  or  before 
October  7, 1988,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  August  2. 1988. 
|ohn  M.  Taylor. 
Associate  Commissioner. 
(FR  Doc.  88-17935  Filed  8-8-88;  8:45  am] 
BILUNQ  CODE  4iaO-01-M 


Advisory  Committee  Meetings; 
Correction 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  announced  forthcoming 
public  advisory  committee  meetings  for 
the  Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel  and  the 
Anesthetic  and  Life  Support  Drugs 
Advisory  Committee  (53  FR  27239;  July 
19, 1988).  The  notice  inadvertently 
stated  that  the  Anesthetic  and  Life 
Support  Drugs  Advisory  Committee 
would  discuss  new  animal  drug 
application  Nos.  19-677  and  19-678.  for 
edrophonium  and  atropine  combination 
(Enlon  Plus*.  Anaquest).  This  document 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 

T.  Rada  Proehl,  Regulations  Editorial 
Staff  (HFC-222),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-2994. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  88-16132,  appearing  at  page  27239 
in  the  Federal  Register  of  Tuesday,  )uly 
19, 1988,  the  following  correction  should 
be  made:  On  page  27240,  second  column, 
sixth  line  under  the  "Open  committee 
discussion" paragraph,  "new  animal 
drug"  is  corrected  to  read  "new  drug". 

Dated:  August  2, 1988. 
John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc.  8&-17936  Filed  8-8-88;  8:45  am] 

BILUNG  CODE  416(>-01-« 


Indian  Health  Service 

Availability  of  Funds  for  Loan 
Repayment  Program  for  Health 
Professions  Education  Loans 

AGENCY:  Indian  Health  Service.  HHS. 
action:  Notice. 

summary:  The  Indian  Health  Service 
(IHS)  announces  that  $2,000,000  in  Fiscal 
Year  (FY)  1988  grant  funds  is  available 
for  the  repayment  of  health  professions 
educational  loans  in  return  for  full-time 
clinical  service  in  the  Indian  Health 
Service.  Funding  for  this  program  is 
provided  by  Pub.  L.  100-202,  Final 
Continuing  Appropriations  for  Fiscal 
Year  1988,  enacted  December  22, 1987. 
The  IHS,  through  this  notice,  invites 
potential  applicants  to  request  an 
application  for  participation  in  the  Loan 
Repayment  Program.  "The  IHS  estimates 
that  approximately  80  loan  repayment 
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awards  may  be  awarded  with  this 

funding. 

DATES:  Applications  for  the  initial  cycle 

of  this  program  will  be  accepted  through 

September  8, 1988.  Applications  shall  be 

considered  as  meeting  the  deadline  if 

they  are  either: 

1.  Received  on  or  before  the  deadline 
date:  or 

2.  Sent  on  or  before  the  deadline  and 
received  in  time  for  submission  to  the 
independent  review  group.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Seivice  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Applications  received  after  the 
announced  closing  date  will  not  be 
considered  for  funding. 

ADDRESS:  Application  materials  may  be 
obtained  by  calling  or  writing,  and 
completed  applications  should  be 
returned  to:  Health  Manpower  Support 
Branch,  IHS.  Room  9A-22,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone:  301-445- 
4243. 

FOR  FURTHOI  WTOIIMATfOII  CONTACT: 
Hazel  Black.  Telephone  301-443-^243. 
(This  is  not  a  toll-free  number.) 

SUPKEMCNTARV  INFORMATION:  Funding 

for  the  IHS  Loan  Repayment  Program 
was  included  in  Pub.  L.  100-202,  Final 
Continuing  Appropriations  for  FY  1988, 
enacted  December  22, 1967,  which  states 
in  pertinent  part: 

*  *  *  of  the  hmds  provided  $2.000000  shall 
be  used  to  carry  out  a  loan  repayment 
program  under  which  PederalL  State,  and 
commercial-type  loans  for  physicians  aiui 
other  health  professionals  will  be  repaid  at  a 
rate  not  to  exceed  $25,000  per  year  of 
obligated  service  in  return  for  fuU-time 
clinical  service  in  the  Indian  Health  Service. 
Each  individual  participating  in  this  program 
must  sign  and  submit  to  the  Secretary  a 
written  contract  to  accept  repayment  of 
educational  loans  and  to  serve  for  the 
applicable  period  of  service  in  the  Indian 
Health  Service. 

This  program  is  intended  to  address 
potential  problems  the  IHS  is  facing 
with  regard  to  future  staffing  shortages. 
Only  individuals  who  are  or  will  be  in 
full-time  clinical  practice  as  Federal 
employees  in  the  IHS  (whether  at  IHS 
facilities  or  assigned  to  tribal  programs) 
may  participate  in  this  loan  repayment 
program.  Employees  of  tribal 
organizations  contracting  with  the  IHS 
under  the  Indian  Self  Determination  Act, 
Pub.  L.  93-038,  and  employees  of  urban 
Indian  organizations  contracting  with 
the  IHS  uner  Title  V  of  the  Indian  Health 
Care  Improvement  Act,  Pub.  L.  94-437, 
may  not  participate. 


Applicants  may  sign  agreements  with 
the  Secretary  for  two  or  three  years.  In 
return  for  the  service  required  by  the 
contract,  the  IHS  will  repay  health 
professions  educational  loans  for  tuition 
and  reasonable  educational  and  living 
expenses  up  to  $25,000  per  year  for  the 
duration  of  the  contract. 

Participants  will  be  required  to  fulfil 
their  contract  service  agreements 
through  full-time  clinical  practice  at  a 
designated  Retention/Recruitment 
Priority  Site.  The  IHS  will  designate 
these  sites  armually.  In  general,  they  are 
sites  characterized  by  physical,  cultural 
and  professional  isolation,  with  histories 
of  frequent  staff  tiuTiover.  Sites  may  be 
IHS  facilities  or  facilities  operated  by 
tribal  contractors  to  which  the  IHS 
employee  may  be  assigned. 

There  are  three  separate,  but  not 
necessarily  exclusive,  groups  of 
Retention/Recruitment  Priority  Sites. 
These  are  for  the  priority  medical 
specialties,  other  medical  specialties, 
and  nursing.  Program  participants  may 
match  to  any  available  and  appropriate 
vacancy  to  complete  their  obligation.  A 
listing  of  the  Retention/Recruitment 
Priority  Sites  for  each  group  will  be 
found  in  the  Program  appUcation  packet. 

Any  individual  i^o  enters  this 
Program  and  satisfactorily  completes 
his/her  obligated  period  of  service  may, 
if  funds  are  available,  apply  to  extend 
the  contract  on  a  year-by-year  or  a 
multi-year  basis,  as  determined  by  the 
IHS.  at  the  $25,000  per  year  rate.  The 
maximum  amount  to  be  funded  in  this 
manner  may  not  exceed  the  total  of  the 
individual's  outstanding  qualified  loans. 

For  FY  1988.  the  Director.  IHS,  has 
determined  that,  based  on  IHS  staffing 
needs,  only  physicians  and  nurses  will 
be  eligible  to  participate  in  the  loan 
repayment  program  and  has  established 
the  following  priorities  for  funding 
participants  in  the  Program: 

1.  Physicians  who  are  certified  in  or 
eligible  to  sit  for  the  certifying 
examination  of  the  specialty  boards: 
general  surgery,  obstetrics/gynecology, 
orthopaedic  surgery,  ophthalmology, 
otorhinolarsmgology/otolaryngology. 
anesthesiology,  radiology  and 
psychiatry. 

2.  Physicians  in  other  specialties  as 
the  needs  of  the  Service  require. 

3.  Nurses  if  funds  are  available  after 
physician  participants  are  funded. 

4.  Physicians  or  nurses  in  training. 
Applicants  must: 

(A)  Meet  one  of  the  following 
requirements. 

(1)  Be  enrolled  as  a  full-time  student 
in  the  fmal  year  of  a  course  of  study  or 
program  leading  to  a  degree  in 
allopathic  or  osteopathic  medicine  or 
nursing  in  an  accredited  school  in  a 


State.  (The  term  "State"  includes,  in 
addition  to  the  several  States,  only  the 
District  of  Columbia,  the 
Conmionwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands.  Guam, 
American  Samoa,  The  Federated  States 
of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  The  Republic  of 
Palau);  or  (2)  be  enrolled  in  an  approved 
graduate  training  program  in  allopathic 
or  osteopathic  medicine  or  nursing;  or 
(3)  have  a  degree  in  allopathic  or 
osteopathic  medicine  and  have 
completed  an  approved  post-graduate 
training  program  and  have  a  current  and 
valid  license  to  pracUce  medicine  in  a 
State;  or  (4)  have  a  degree  in  nursing 
and  have  a  current  and  valid  hcense  to 
practice  nursing  in  a  State;  and 

(B)  Be  eligible  for  appointment  as  a 
Commissioned  OfHcer  in  the  Regular  or 
Reserve  Corps  of  the  Public  Health 
Service  or  be  eligible  for  selection  for 
civilian  service  in  the  IHS;  and 

(C)  Submit  an  application  to 
participate  in  the  Loan  Repayment 
Program;  and 

(D)  Sign  and  submit  to  the  Secretary, 
at  the  time  of  the  submission  of  such 
application,  a  written  contract  agreeing 
to  accept  repayment  of  educational 
loans  and  to  serve  for  the  applicable 
period  of  obligated  service  a  Retention/ 
Recruitment  Priority  Site  as  determined 
by  the  Director. 

Selections  among  quelified  applicants 
will  be  based  upon  consideration  of  the 
following  factors: 
— Length  of  current  employment  in  the 

IHS  (Employees  with  the  greater 

length  of  service  will  receive  higher 

consideration.); 
— Agreement  to  serve  for  three  years,  as 

opposed  to  two  years; 
— Post-graduate  training  in  a  specialty 

(medical  or  nusing)  roost  needed  by 

the  MS: 
—Board  eligibility  or  certification  by 

start  of  service  (medical); 
— A  former  IHS  employee  with 

experience  in  a  Retention/ 

Recruitment  Priority  Site  (medical  or 

nursing): 
—A  former  National  Health  Service 

Corps  (NHSC)  Scholarship  Program 

participant,  with  experience  in  an  IHS 

or  NHSC  site,  who  has  or  will 

complete  the  service  obligation  on  or 

before  September  30, 1988  (medical  or 

nursing; 
— Experience  in  a  post-residency 

practice  in  a  primary  care  Health 

Manpower  Storage  Area  (HMSA) 

(medical  or  nursing); 
— References  from  persons  having  direct 

knowledge  of  the  applicant's 

professional  capability. 
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Any  indivfdual  who  owes  an 
obligation  for  health  professional 
service  to  the  Federal  Government  or  to 
a  State  or  other  entity  under  an 
agreement  with  such  State  or  other 
entity  is  ineligible  for  the  Loan 
Repayment  Program  unless  such  an 
obligation  will  be  completely  satisfied 
prior  to  the  beginning  of  service  under 
this  program  in  the  year  that  an 
application  is  made  for  this  program. 

This  program  is  not  subject  to  review 
under  Executive  Order  12372. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.164. 

Dated:  August  3. 1988. 
Everett  R.  Rboades, 

Assistant  Surgeon  General.  Director. 
(FR  Doc.  88-17937  Filed  8-8-88;  8:45  am] 

BILUNG  CODE  4160-1»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-963-4213-15;  AA-8099-1] 

Alaska  Native  Claims  Selection;  Callsta 
Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  the  decision  to  issue 
conveyance  (DIG)  to  Galista 
Corporation,  notice  of  which  was 
published  in  the  Federal  Register  52  FR 
5597  on  February  25, 1987.  is  modified  by 
correcting  the  land  description  to 
exclude  certain  mineral  surveys  and 
mining  claims. 

A  notice  of  the  modified  DIG  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Tundra 
Drums.  Gopies  of  the  modified  DIG  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  701  G  Street.  Box  13, 
Anchorage,  Alaska  99513. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  September  8. 1988,  to  file 
an  appeal  on  the  issue  in  the  modified 
DIG.  However,  parties  receiving  service 
by  certified  mail  shall  have  30  days  from 
the  date  of  receipt  to  file  an  appeal. 
Appeals  must  be  filed  in  the  Bureau  of 
Land  Management  at  the  address 
identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  GFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 


Except  as  modified,  the  decision, 
notice  of  which  was  given  February  25, 
1987.  is  final. 
Ann  Johnson. 

Chief,  Branch  ofCalista  Adjudication. 
[FR  Doc.  88-17931  Filed  8-8-88;  8:45  amj 
BILUNQ  COOE  43tO-JA-M 


[ID-943-08-4520-12] 

Filing  Plats  of  Survey;  Idaho 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

The  plats  of  survey  of  the  following 
lands  were  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  on  the  dates 
hereinafter  stated: 

T.  28  N.,  R.  4  E.,  accepted  June  6. 1988. 

officially  filed  on  July  12, 1988. 
T.  48  N.,  R.  4  E.,  section  11,  accepted  July  15. 

1988,  officially  filed  August  31, 1988. 
T.  48  N.,  R.  5  E..  tracts  37-45,  accepted  July  15, 

1988,  officially  filed  August  31, 1988. 
T.  48  N.,  R.  5  E..  section  24.  accepted  July  15, 

1988,  officially  filed  August  31, 1988. 
T  48  N.,  R.  5  E..  tract  46,  accepted  July  15. 

1988,  officially  filed  August  31, 1988. 
T.  48  N.,  R.  6  E.,  section  19.  accepted  July  15. 

1988,  officially  filed  August  31. 1988. 
The  above  plats  represent  dependent 
resurveys  and  supplemental  plats. 

Inquiries  about  these  lands  should  be 
addressed  to  Ghief,  Branch  of  Gadastral 
Survey,  Idaho  State  Office,  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho  83706. 
Donald  A.  Simpson. 
Chief,  Land Senices Section. 

Dated:  August  1, 1988. 

[FR  Doc.  88-17874  Filed  8-8-88:  8:45  am] 
B4LUMG  COOE  4310-GG-M 


[MT-930-08-4220-10;  SDM  76798] 

Proposed  Withdrawal;  South  Dakota 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction. 

This  notice  will  correct  the  Notice  of 
Proposed  Withdrawal  published  in  the 
Federal  Register  on  May  19, 1988  (52  FR 
17983-17984).  The  notice  is  corrected  by 
changing  the  following  legal  description: 

In  the  third  column  under  T.  3  S.,  R.  3 
E.,  the  land  description  "sec.  31,  lots  1 
and  2.  E^zSV^V*.  SEV*";  should  read 
"sec.  31,  lots  3  and  4,  EV2SWV4.  SE'A." 
John  A.  Kwiatkowski. 

Deputy  State  Director.  Division  of  Lands  and 
Renewable  Resources. 
August  1. 1988. 
[FR  Doc.  88-17875  Filed  8-8-88;  8:45  am] 

BILLING  CODE  4310-ON-M 


DEPARTMENT  OF  INTERIOR 

ICO-050-4212-11;  C-47737J 

Realty  Action;  Rio  Grande  County,  CO 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Recreation  and  Public  Purposes 
Glassificalion.  G-47737,  Rio  Grande 
County,  Colorado. 

summary:  The  following  described 
public  lands  have  been  examined  and 
found  suitable  for  classification  and 
disposal  under  the  Recreation  and 
Public  Purposes  (R  &  PP)  Act  of  June  14, 
1926  (43  use  869)  and  the  regulations 
thereunder  (43  GFR  Part  2740): 

New  Mexico  Principal  Meridian,  Colorado 

T.  39  N.,  R.  11  E., 

Sec.  11.  EV'2NEV4; 

Sec.  12,  Wy2SWV4NWV4. 

Containing  100  acres. 

Rio  Grande  Sportsman  Club  has 
applied  for  these  lands  to  be  used  for  a 
rifle  range.  Only  that  portion  actually 
developed,  about  15  acres,  would  be 
included  in  a  conveyance.  The  proposed 
classification  would  be  consistent  with 
BLM  land  use  plans  for  the  area. 

Publication  of  this  notice  will 
segregate  these  lands  from  all 
appropriation,  including  mineral  entry, 
except  applications  under  the  R  &  PP 
Act.  Segregation  will  terminate  eighteen 
(18)  months  from  publication  of  this 
notice,  or  upon  publication  of  a  notice  of 
termination,  whichever  occurs  first, 
unless  lease  or  patent  issues. 

Any  lease  or  patent  issued  for  these 
lands  under  the  R  &  PP  Act  will  reserve 
all  minerals  to  the  United  States,  and 
will  contain  a  clause  which  would  result 
in  the  lands  reverting  back  to  the  United 
States  if  the  use  of  the  land  is  altered  or 
if  the  land  is  transferred.  The 
conveyance  will  also  be  subject  to  Oil 
and  Gas  Lease  G-31506. 

DATES:  Interested  parties  may  submit 
comments  on  this  action  for  a  period  of 
45  days  after  publication  of  this  notice. 
Comments  should  be  directed  to  the 
District  Manager,  P.O.  Box  311,  Canon 
City,  GO  81212.  Objections  will  be 
reviewed  and  this  realty  action  may  be 
sustained,  vacated,  or  modified.  In  the 
absence  of  any  objection  resulting  in 
vacation  or  modification,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 
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FOR  FURTHER  INFORMATION  CONTACT: 

The  Canon  City  District  Office  at  (719) 

275-0631. 

Stuart  L.  Freer, 

A  ssocia  te  Dis  tricl  Manager.  . 

[FR  Doc.  88-17988  Piled  8-8-88:  8:45  am) 

BtLUNQ  CODE  4310-J»-M 


[CO-050-4212-11;  C-47719J 

Realty  Action;  Jefferson  County,  CO 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Recreation  and  Public  Purposes 
Classification.  C-47719,  Jefferson 
County,  Colorado;  Application  for 
Patent. 

summary:  The  following  described 
public  lands  are  being  examined  for 
classification  and  disposal  under  the 
Recreation  and  Public  Purposes  (R  &  PP) 
Act  of  June  14, 1926  (43  USC  869)  and 
the  regulations  thereunder  (43  CTR  Part 
2740): 

Sixth  Principal  Meridian,  Colorado 

T.  3  S.,  R.  71  W., 
Sec.  33.  SV^V^ 
Sec.  34.  SV^SE^i. 
Containing  240  acres. 

Clear  Creek  Land  Conservancy  has 
applied  for  these  lands  to  be  used  for 
education  and  recreational  purposes. 
The  proposed  classification  would  be 
consistent  with  BLM  land  use  plans  for 
the  area. 

Publication  of  this  notice  will 
segregate  these  lands  from  all 
appropriation,  including  mineral  entry, 
except  applications  under  the  R  &  PP 
Act.  Segregation  will  terminate  eighteen 
(18)  months  from  publication  of  this 
notice,  or  upon  publication  of  a  notice  of 
termination,  whichever  occurs  first, 
unless  lease  or  patent  issues. 

Any  patent  issued  for  these  lands 
under  the  R  &  PP  Act  will  reserve  all 
minerals  to  the  United  States,  and  will 
contain  a  clause  which  would  result  in 
the  lands  reverting  back  to  the  United 
States  if  the  use  of  the  land  is  altered  or 
if  the  land  is  transferred. 

DATCS:  Interested  parties  may  submit 
comments  on  this  action  for  a  period  of 
45  days  after  publication  of  this  notice. 
Comments  should  be  directed  to  the 
District  Manager,  P.O.  Box  311.  Canon 
City.  CO  B1212.  Objections  will  be 
reviewed  and  this  realty  action  may  be 
sustained,  vacated,  or  modified.  In  the 
absence  of  any  objection  resulting  in 
vacation  or  modification,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 


FOR  FURTHER  INFORMATION  CONTACT. 

Priscilla  McLaine  in  the  Northeast 

Resource  Area  Office  at,  303-236-4399. 

Stuart  L.  Freer, 

Associate  District  Manager. 

(FR  Doc.  88-17969  Filed  8-8-88:  8:45  am] 

BILLING  CODE  4310-JB-M 

Minerals  Management  Servic* 

Development  Operations 
Coordination;  McMoRan  Oil  &  Gas  Co. 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
McMoRan  Oil  &  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5324.  5331.  and  5332, 
Blocks  433,  457,  and  456,  respectively. 
West  Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Intracoastal  City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  July  29, 1988.  Comments 
must  be  received  on  or  before  August  24, 
1988  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487.  Baton 
Rouge.  Louisiana  70805. 
FOR  FURTHER  MFORMATIOM  CONTACT: 
Mr.  W.  Williamson:  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2874. 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  S  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Date:  August  1, 1988. 
|.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 
[FR  Doc.  89-17876  Filed  8-8-88;  8:45  am) 

BILUNG  CODE  4310-MR-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations; 
Alabama  et  aL 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  29, 
1988.  Pursuant  to  §80.13  of  36  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  propierties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  24, 1988. 
Carol  D.  ShuII. 
Chief  of  Registration.  NationaJ  Register. 

ALABAMA 

Baldwin  County 

First  Baptist  Church  (Rural  Churches  of 

Baldwin  County  TRJ.  N  side  D'OIive  St.. 

Bay  Minette.  88001349 
Latham  United  Methodist  Church  (Rural 

Churchea  of  Baldwin  Covnty  TR).  B  side 

Hwy.  56.  Uti>am.  88001350 
Lebanon  Chapel  AME  Church  (Rural 

Chorches  of  Baldwin  County  TR),  Bounded 

by  Yowig  St.  on  the  West  and  Middle  St.  on 

the  North.  Fairhope,  88001351 
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Montgomery  Hill  Baptist  Church  (Rural 

Churches  of  Baldwin  County  TR),  E  side 

Hwy.  59  on  CR  BO.Tensaw.  88001352 
yi  ..  St.  Mark  s  Lutheran  Church  (Rural  Churches 

of  Baldwin  County  TR),  W  side  CR  83, 

Elberta.  68001353 
St.  Patricks  Catholic  Church  (Rural 

Churches  of  Baldwin  County  TR).  E  side 

Hwy.  90,  Loxley,  88001354 
St.  Paul's  Episcopal  Church  (Rural  Churches 

of  Baldwin  County  TR),  N  side  Oak  Ave.. 

Magnolia  Springs,  88001355 
Stockton  Methodist  Church  (Rural  Churches 

of  Baldwin  County  TR).  E  side  Hwy.  59. 

Stocktoa  88001356 
Swift  Presbyterian  Church  (Rural  Churches 

of  Baldwin  County  TR).  Swift  Church  Rd.. 

Miflin.  88001357 
Twin  Beach  AME  Church  (Rural  Churches  of 

Baldwin  County  TR).  S  side  of  CR  44. 

Fairhope.  88001358 

Madison  County 

New  Market  Presbyterian  Church.  1723  New 
Market  Rd..  New  Market.  88001348 

ALASKA 

luneau  Borough-Census  Area 

Fries  Miners'  Cabins.  500  bik.,  Kennedy  Si.. 
Juneau.  88001347 

CONNECTICUT 

Fairfield  County 

Methodist  Episcopal  Church.  61  E.  Putnam 

Ave..  Greenwich.  88001343 
WilcoK.  Josiah.  House.  354  Riversville  Rd., 

Greenwich.  88001344 

Hartford  County 

East  Granby  Historic  District.  Church  and 
East  Sts..  Nicholson  and  Rainbow  Rds..  N 
Main.  School  and  S.  Main  Sts..  East 
Granby,  88001318 

Marion  Historic  District.  Along  Marion  Ave., 
and  Meriden-Waterbury  Tnpk., 
Suuthington.  88001423 

Middlesex  County 

Broad  Street  Historic  District.  Roughly 
bounded  by  High.  Washington,  Broad  and 
Church  Sts.,  Middletown,  88001319 

Windham  County 

Dayville  Historic  District.  Main  and  Pleasant 
Sts..  Killlngly,  88001422 

DISTRICT  OF  COLUMBIA 

District  of  Columbia 

Lothrop  Mansion.  2001  Connecticut  Ave., 
Washington.  88001346 

IOWA 

Black  Hawk  County 

Black  Hawk  County  Soldiers  Memorial  Hall 

(Waterloo  MPS)'.\9A  W.  Fifth  St.. 

Waterloo.  88001322 
Chicago,  Great  Western  Railroad — Waterloo 

Freight  Depot  (Waterloo  MPS),  Sixth  St.. 

Waterloo.  88001325 
Fire  Station  No.  2  (Waterloo  MPS),  716 

Commercial  St..  Waterloo.  88001321 
Hotel  Russell — Lamson  (Waterloo  MPS). 

201—215  W.  Fifth  St..  Waterloo.  88001324 


Waterloo  Public  Library — East  Side  Brarwh 
(Waterloo  MPS),  626  Mulberry  St.. 
Waterloo,  86001323 

Muscatine  County 

Chicago,  Rock  Island  and  Pacific  Railroad^ 
Wilton  Depot,  N.  Railroad  St.,  Wilton. 
88001326 

Polk  County 

Andrews.  Josiah,  House  (Drake  University 
and  Related  Properties  in  Des  Moines, 
Iowa.  1881—1918  MPS),  1128  Twenty- 
seventh  St.,  Des  Moines,  88001338 

Bell,  Hill  McClelland,  House  (Drake 
University  and  Related  Properties  in  Des 
Moines.  Iowa,  1881— 1918  MPS),  1091 
Twenty-sixth  St.,  Des  Moines,  88001334 

Denny,  Professor  Charles  O.,  House  (Drake 
University  and  Related  Properties  in  Des 
Moines,  Iowa,  1881—1918  MPS),  1084 
Twenty-fifth  St..  Des  Moines,  88001329 

Drake  University  Campus  Historic  District 
(Drake  University  and  Related  Properties 
in  Des  Moines,  Iowa,  1881— 1918  MPS). 
Roughly  two  blks.  along  University  Ave. 
near  Twenty-fifth  St..  Des  Moines.  88001341 

Kirkham,  Francis  M..  House  (Drake 
University  and  Related  Properties  in  Des 
Moines.  Iowa,  1881— 1918  MPS),  1026 
Twenty-fourth  St.,  Des  Moines,  88001328 

Knotts,  Nellie  and  Thomas.  House  (Drake 
University  and  Related  Properties  in  Des 
Moines.  Iowa,  1881— 1918  MPS),  1021 
Twenty-sixth  St.,  Des  Moines,  88001333 

Lord.  Richard  T.  C,  and  William  V.  Wilcox 
House  (Drake  University  and  Related 
Properties  in  Des  Moines.  Iowa.  1881 — 1918 
MPS).  2416  Kingman  Blvd.,  Des  Moines, 
88001336 

Norman  Apartment  Building  (Drake 

University  and  Related  Properties  in  Des 
Moines,  Iowa,  1881—1918  MPS),  3103 
University  Ave..  Des  Moines.  88001327 

Odenweller,  F.  F.  and  fames  P.  and  Nettie 
Morey  House  (Drake  University  and 
Related  Properties  in  Des  Moines,  Iowa, 
1881— 1918  MPS),  1115  Twenty-seventh  St.. 
Des  Moines.  88001337 

Reynolds.  Anson  O.,  House  (Drake 
University  and  Related  Properties  in  Des 
Moines.  Iowa,  1881— 1918  MPS).  1022 
Twenty-sixth  St..  Des  Moines.  88001331 

Scott,  Mary  A.  and  Caleb  D.,  House  {Drake 
University  and  Related  Properties  in  Des 
Moines,  Iowa.  1881— 1918  MPS),  1014 
Twenty-sixth  St.,  Des  Moines.  88001332 

Sherman,  Lampson  P..  House  (Drake 

University  and  Related  Properties  in  Des 
Moines.  Iowa.  1881—1918  MPS).  1052 
Twenty-sixth  St.,  Des  Moines,  88001335 

Simmons,  John  P..  House  (Drake  University 
and  Related  Properties  in  Des  Moines, 
Iowa,  1881— 1918  MPS),  1113  Twenty- 
seventh  St.,  Des  Moines.  88001339 

Stuart,  Dr.  Richard  and  Paulina,  House 
(Drake  University  and  Related  Properties 
in  Des  Moines,  Iowa.  1881— 1918  MPS), 
1060  Twenty-fifth  St..  Des  Moines.  88001330 

Vail,  Mrs.  Marian  D.  and  Professor  Charles 
Noyes  Kinney  House  (Drake  University 
and  Related  Properties  in  Des  Moines, 
Iowa,  1881—1918  MPS).  1318  Twenty- 
seventh  St.,  Des  Moines.  68001340 


KENTUCKY 
Oldham  County 

Cclru!  La  Grange  Historic  District. 
Primarily  along  Washington.  Main,  and 
Jefferson  Sts.,  Kentucky  Ave.,  and  First 
through  Sixth  Aves.,  La  Grange.  88001316 

Wayne  County 

Hotel  Breeding,  201—211  N.  Main  St., 
Monticello.  88001315 

NEW  YORK 

Livingston  County 

St.  Rose  Roman  Catholic  Church  Complex, 
Lake  Ave.,  Lima,  88001345 

OHIO 

Highland  County 

Saint  Mary's  Episcopal  Church  and  Parish 
House.  232  N.  High  St..  Hillsboro.  88001421 

OKLAHOMA 

Alfalfa  County 

Cherokee  Armory  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Water  Quality 
Improvements  in  Northwestern  Oklahoma, 
1935—1943  TR),  Second  and  Kansas  Sts.. 
Cherokee.  88001371 

Atoka  County 

Atoka  Armory  (WPA  Public  Bldgs,, 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma, 
1935—1943  TR),  Ohio  and  C  Sts..  Atoka. 
88001372 

Atoka  Community  Building  (WP.A  Public 
Bldgs..  Recreational  Facilities  and 
Cemetery  Improvements  in  Southeastern 
Oklahoma.  1935—1943  TR),  First  and 
Delaware  Sts..  Atoka.  88001373 

Bryan  County 

Caddo  Community  Building  (WPA  Public 
Bldgs.,  Recreational  Facilities  and 
Cemetery  Improvements  in  Southeastern 
Oklahoma.  1935—1943  TR).  E.  Buffalo  St.. 
Caddo.  88001376 

Lee.  E.,  School  {WPA  Public  Bldgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935—1943  TR),  Ninth  and  Louisiana  Sts.. 
Durant,  88001374 

Roberto  School  Campus  (WPA  Public  Bldgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935—1943  TR).  Off  OK  E70.  Durant 
Vicinity.  88001377 

Will.' urns.  Robert  Lee.  Public  Library  I  WPA 
Public  Bldgs..  Recreational  Facilities  and 
Cemetery  Improvements  in  Southeastern 
Oklahoma.  1935—1943  TR).  Fourth  and 
Beech  Sts..  Durant.  88001375 

Canadian  County 

Goff.  William  I.  and  Magdalen  M..  House. 
506  S.  Evans,  El  Reno.  88001317 

Choctaw  County 

Hugo  Armory  {WPA  Public  Bldgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935—1943  TR).  Jefferson  and  Third  Sts., 
Hugo,  86001378 
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Hugo  Public  Library  (WPA  Public  BIdgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935—1943  TR),  E.  lefTerson  St..  Hugo. 
88001379 

Speer  School  ( WPA  Public  BIdgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935—1943  TR).  Off  US  271  E  on  a  county 
road.  Hugo  vicinity.  88001380 

Spencenille  School  Campus  ( WPA  Public 
BIdgs..  Recreational  Facilities  and 
Cemetery  Improvements  in  Southeastern 
Oklahoma.  1935—1943  TRI.  S  of 
Spencervilie.  Spencerville  vicinity, 
88001381 

Coal  County 

Coalgate  School  Gymnasium — Auditorium 
(WPA  Public  BIdgs..  Recreational 
Facilities  and  Cemetery  Improvements  in 
Southeastern  Oklahoma.  1935—1943  TR). 
Fox  and  Frey  Sts.,  Coalgate.  88001382 

Garfield  County 

Enid  Armory  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Water  Quality 
Improvements  in  Northwestern  Oklahoma. 
1935-1943  TR).  Sixth  and  Elm  Sts..  Enid. 
88001370 

Grant  County 

Dayton  School  (WPA  Public  BIdgs.. 

Recreational  Facilities  and  Water  Quality 

Improvements  in  Northwestern  Oklahoma. 

1935-1943  TR).  SE  of  Lamont,  Lament 

vicinity,  88001369 
Medford  Bathhouse  and  Swimming  Pool 

(WPA  Public  BIdgs..  Recreational 

Facilities  and  Water  Quality 

Improvements  in  Northwestern  Oklahoma. 

1935-1943  TR).  Guthrie  and  Fifth  Sts.. 

Medford.  88001368 

Harper  County 

Buffalo  City  Park  Pavilion  (WPA  Public 
BIdgs..  Recreational  Facilities  and  Water 
Quality  Improvements  in  Northwestern 
Oklahoma.  1935-1943  TR).  US  64.  Buffalo, 
88001367 

Haskell  County 

Kinta  High  School  ( WPA  Public  BIdgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma, 
1935-1943  TR).  OK  2,  Kinta.  88001383 

Stigler  School  Gymnasium — Auditorium 
(WPA  Public  BIdgs..  Recreational 
Facilities  and  Cemetery  Improvements  in 
Southeastern  Oklahoma.  19.15-1943  TRI. 
Fourth  and  E  Sts.,  Stigler,  88001.384 

Hughes  County 

Dustin  Agricultural  Building  (WPA  Public 
BIdgs..  Recreational  Facilities  and 
Cemetery  Improvements  in  Southeastern 
Oklahoma.  1935-1943  TR).  Rutherford  and 
Fourth  Sts..  Dustin.  88001385 

Holdenville  Armory  (WP.^^  Public  BIdgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935-1943  TR).  US  270  and  N.  Butts  St.. 
Holdenville.  88001386 

Moss  School  Gymnasium  (IVPA  Public 
BIdgs.,  Recreational  Facilities  and 
Cemetery  Improvements  in  Southeastern 
Oklahoma.  1935-1943  TR),  Off  the    - 


intersection  of  US  270  and  75,  Holdenville 
vicinity,  86001388 

Spaulding  School  Gymnasium — Auditorium 
(WPA  Public  BIdgs..  Recreational 
Facilities  and  Cemetery  Improvements  in 
Southeastern  Oklahoma.  1935-1943  TR), 
Section  Line  Hwy.  and  Second  St., 
Spaulding.  88001389 

Stroup  Park  Swimming  Pool  and  Bath  House 
(WPA  Public  BIdgs..  Recreational 
Facilities  and  Cemetery  Improvements  in 
Southeastern  Oklahoma.  1935-1943  TR).  N. 
Broadway  and  E.  Twelfth  Sis.,  Holdenville, 
88001387 

Wetumka  Armory  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma, 
1935-1943  TR),  St.  Louis  and  Wetumka 
Sts.,Wetumka,  88001390 

Wetumka  Cemetery  Pavilion  and  Fence 
(WPA  Public  BIdgs..  Recreational 
Facilities  and  Cemetery  Improvements  in 
Southeastern  Oklahoma.  1935-1943  TR)  E 
of  Wetumka.  Wetumka  vicinity,  88001391 

Kay  County 

Blackwell Armory  (WP.\  Public  BIdgs.. 
Recreational  Facilities  and  Water  Quality 
Improvements  in  Northwestern  Oklahoma. 
1935-1943  TR).  Sixth  and  Doolin  Sts., 
Blackwell,  88001366 

Blaine  Stadium  and  Fie  Id  house  (WPA  Public 
BIdgs..  Recreational  Facilities  and  Water 
Quality  Improvements  in  Northwestern 
Oklahoma.  1935-1943  TR)  Fifth  and 
Brookfield  Sts.,  Ponca  City.  88001364 

Newkirk  Water  Purification  Plant  (  WPA 
Public  BIdgs.,  Recreational  Facilities  and 
Water  Quality  Improvements  in 
Northwestern  Oklahoma,  19.15-1943  TR). 
Tenth  and  Elm  Sts.,  Newkirk,  88001365 

Tonkawa  Armory  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Water  Quality 
Improvements  in  Northwestern  Oklahoma, 
1935-1943  TRI,  Third  and  North  Sts., 
Tonkawa.  88001363 

Latimer  County 

A.sh  Creek  School  (  WPA  Public  BIdgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935-1943  TR),  Off  Ash  Creek  Rd.. 
Wilburton  vicinity,  88001392 

Solvers  School  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma, 
1935-1943  TRI.  Off  US  270  on  county  road, 
Wilburton  vicinity,  88001.393 

Cambria  School  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma, 
1935-1943  TR)  NE  of  Harfshome, 
Hartshome  vicinity,  88001394 

Colony  Park  Pavilion  (WPA  Public  BIdgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  .Southeastern  Oklahoma, 
1935-1943  TR),  Veterans  Colony,  Wilburton 
vicinity.  88001395 

Degnan  School  (WPA  Public  BIdgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935-1943  TR).  NW  of  Wilburton  off  OK  2, 
Wilburton  vicinity.  88001396 

Panola  High  School  and  Gymnasium  (WPA 
Public  BIdgs..  Recreational  Facilities  and 
Cemetery  Improvements  in  Southeastern 
Oklahoma,  1935-1943  TR),  Off  US  270,  on 


the  southside  of  the  railroad  tracks,  Panola, 
88001397 

Le  Flore  County 

Arkoma  School  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma, 
1935-1943  TR),  Arkoma  and  Blocker  Sts.. 
Arkoma.  88001398 

Dog  Creek  School  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma, 
1935-1943  TR),  SW  of  Shady  Point,  Shady 
Point  vicinity,  88001399 

Poteau  Community  Building  (WPA  Public 
BIdgs..  Recreational  Facilities  and 
Cemetery  Improvements  in  Southeastern 
Oklahoma.  1935-1943  TR)  Hill  and 
Hopkins  Sts.,  Poteau,  88001403 

Poteau  School  Gymnasium — Auditorium 
(WPA  Public  BIdgs.,  Recreational 
Facilities  and  Cemetery  Improvements  in 
Southeastern  Oklahoma,  1935-1943  TR), 
Waller  and  Parker  Sts.,  Poteau,  88001404 

Shady  Point  School  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935-1943  TR).  NE  edge  of  the  community. 
Shady  Point,  88001405 

Summerfield  School  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935-1943  TR).  Off  US  271,  Summerfield, 
88001406 

Tucker  School  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935-1943  TR).  Off  US  59,  Spiro  vicinity. 
88001407 

Twyman  Park  (WPA  Public  BIdgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma, 
19.15-1943  TR),  West  St.,  Poteau  vicinity, 
88001402 

Westside  Elementary  School  (WPA  Public 
BIdgs..  Recreational  Facilities  and 
Cemetery  Improvements  in  Southeastern 
Oklahoma.  1935-1943  TR),  Second  and  D 
Sts.,  Heavener.  880014IX) 

Williams  School  ( WPA  Public  BIdgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma, 
1935-1943  TRI.  NW  of  Cameron,  Cameron 
vicinity.  88001408 

McCurtain  County 

Idabel  .Armory  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma, 
1935-1943  TR),  Washington  and  SE  Avenue 
F  Sts..  Idabel.  88001409 

Valliant  School  Gymnasium — Auditorium 
(WPA  Public  BIdgs..  Recreational 
Facilities  and  Cemetery  Improvements  in 
Southeastern  Oklahoma,  1935-1943  TR), 
Wilbur  and  Lucas  Sts..  Valliant,  88001410 

Noble  County 

Perry  Armory  (WPA  Public  BIdgs., 
Recreational  Facilities  and  Water  Quality 
Improvements  in  Northwestern  Oklahoma, 
1935-1943  TR)  Delaware  and  Fourteenth 
Sts..  Perry.  88001362 

Rein  School  (WPA  Public  BIdgs.. 
Recreational  Facilities  and  Water  Quality 
Improvements  in  Northwestern  Oklahoma, 
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1935-1943  TR).  Off  US  177,  Ponna  City 
vicinity,  68001361 

Pittsburg  County 

Cole  Chapel  School  (WPA  Public  Bldgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935-1943  TR).  N  of  Hartshorne. 
Hartshome  vicinity,  88001411 

Lee.  feff.  Park  Bath  House  and  Pool  (WPA 
Public  Bldgs..  Recreational  Facilities  and 
Cemetery  Improvements  in  Southeastern 
Oklahoma.  1935-1943  TR).  Third  and 
Fillmore  Sts.,  McAlester.  88001413 

McAlester  Armory  (WPA  Public  Bldgs.. 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935-1943  TR).  Third  and  Polk  Sts.. 
McAleater.  88001412 

New  State  School  (WPA  Public  Bldgs., 
Recreational  Facilities  and  Cemetery 
Improvemertts  ia  Southeastern  Oklahoma. 
1935-1943  TR).  S  of  Hartshome  near  North 
Fork  Elm  Creek.  Hartshome  vicinity. 
88001414 

Pittsburg  School  and  Gymnasium  (WPA 
Public  Bkigs.^  Recreational  Facilities  and 
Cemetery  Improvements  in  Southeastern 
Oklahoma.  1935-1943  TR).  Off  OK  63. 
Pittsburg.  88001415 

Tipton  Ridge  School  (WPA  Public  Bldgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma, 
1935-1943  TR),  W.  Pine  St..  Clayton. 
88001418 

PushmaUha  County 

Clayton  High  School— Auditorium  (WPA 
Public  Bldgs.,  Recreational  Facilities  and 
Cemetery  Improvements  in  Southeastern 
Oklahoma,  1935-1943  TR).  W.  Pine  St.. 
Clayton.  88001418 

Fewell  School  (WPA  Public  BMgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma, 
1935-1943  TR),  Off  OK  144.  Nashoba 
vicinity.  88U01419 

Snow  School  (WPA  Public  Bldgs., 
Recreational  Facilities  and  Cemetery 
Improvements  in  Southeastern  Oklahoma. 
1935-1943  TR),  US  271.  Snow,  88001420 

Woods  County 

Alva  Armory  (WPA  Public  Bldgs.. 
Recreational  Facilities  and  Water  Quality 
Improvements  in  Northwestern  Oklahoma. 
1935-1943  TR).  Choctaw  and  Third  Sts.. 
Alva.  88001360 

Woodvyard  County 

Woodward  Crystal  Beach  Park  (WPA  Public 
Bldgs..  Recreational  Facilities  and  Water 
Quality  Improvements  in  Northwestern 
Oklahoma.  1935-1943  TR).  Jim  Ben  and 
Temple  Houston  Sts..  Woodward.  88001359 

OREGON 

Clatsop  County 

Uniontown — Alameda  Historic  District, 
Marine  Dr.  and  Alameda  Ave.,  between 
Hume  and  Hull  Aves..  Astoria  88001311 

Douglas  County 

Smith.  Bernard  Pitzer.  House.  15892  Old 
Hwy.  99.  S,  Myrtle  vicinity.  86001313 


Multnomah  County 

Ladd's  Addition  Historic  District.  Bounded 
by  S.E.  Division,  Hawthorne,  Twelfth  and 
Twentieth  Sts.,  Portland  88001310 

Young.  John  Eben.  House.  916  S.W.  King  St.. 
Portland,  88001312 

SOUTH  DAKOTA 

Hand  County 

Miller  Ree  Creek  Bridge.  W  edge  of  Miller. 
Miller.  88001314 

TENNESSEE 

Henry  County 

Bruce,  H.L.,  House  (Paris  MRA).  202  S.  Poplar 

St..  Paris.  88001431 
Jemigan,  E.K.,  House  (Paris  MRA),  207 

Dunlap  St..  Paris.  88001429 
Jernigan,  Thomas  P.,  House  (Paris  MRA).  918 

Dunlap  St..  Paris.  68001430 
Lee.  Robert  E..  School  (Paris  MRA).  402  Lee 

St..  Paris.  88001426 
North  Poplar  Historic  District  (Paris  MRA). 

Along  sections  of  N.  Poplar  St.  and  E. 

Church  St.,  Paris.  88001428 
Paris  Commercial  Historic  District  (Paris 

MRA).  Along  sections  of  E.  and  W.  Wood, 

W.  Washington.  N.  and  S.  Poplar.  N.  and  S. 

Market.  Fentress  and  W.  Blythe  Ste..  Paris. 

88001424 
Sweeney,  fudge  John  C,  House  (Paris  MRA), 

1212  Chickasaw  Rd..  Pahs.  88001427 
West  Paris  Historic  District  (Paris  MRA), 

Along  sections  of  W.  Washington.  N. 

College  and  Hudson  Sts.,  Paris.  88001432 
White.  Charies  M.,  House  (Paris  MRA)  403 

Whitehall  Circle,  Paris.  8800142S 

VIRGINIA 
Pulaski  County 

Hoge.  John,  House,  NW  side  of  VA  617. 
Belspring  vicinity.  88001320 

The  following  properties  were 
erroneously  Hsted  imder  West  Virginia 
in  our  Armual  List  dated  Tuesday,  May 
24. 1988.  under  Properties  Listed  in  the 
National  Register  in  Fiscal  Year  1986, 
and  should  read  as  follows: 

WASHINGTON 

Snohomish  County 

Weyerheuser  Office  Building.  1710  W. 
Marine  View  Dr..  Everett  (5/14/86) 

Whitman  County 

Palouse  Main  Street  Historic  District.  Main 
St.  between  K  and  Mary  Sts..  Palouse  (5/8/ 
86) 

[FR  Doc.  88-17912  Filed  8-8-88:  8:45  am) 

BILLING  CODE  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Attorney  General 

[Atty.  Gen.  Order  No.  1293-88] 

Certification  of  the  Attorney  General; 
Talbot  County,  GA; 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965,  as  amended. 


42  U.S.C.  1973d.  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  of  the 
Constitution  of  the  United  States  in 
Talbot  County,  Georgia.  This  county  is 
included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
August  6, 1965.  under  section  4(b)  of  the 
Voting  Rights  Act  of  1965  and  published 
in  the  Federal  Register  on  August  7. 1965 
(30  FR  9897). 

Edwin  Meese  III, 

Attorney  General  of  the  United  States. 
August  4. 1988. 

[FR  Doc.  88-17914  Filed  8-8-88;  8:45  amj 

BILLING  COOE  441IMI1-M 


Lodging  of  Two  Partial  Consent 
Decrees  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Uabiiity 
Act;  Cannons  Engineering  Corp.  et  aL 

In  accordance  with  Departmental 
Policy.  23  CFR  50.7.  38  FR  19020.  notice 
is  hereby  given  that  on  August  3. 1988, 
two  proposed  partial  consent  decrees  in 
United  States  v.  Cannons  Engineering 
Corporation,  et  aL  Civil  Action  No.  88- 
1786- WF.  were  lodged  with  the  United 
States  District  Court  for  the  District  of 
Massachusetts.  TTie  decrees  resolve 
claims  of  the  United  States  against  the 
settling  parties  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  as  amended.  42  U.S.C  9601  et  seq. 
("CERCLA").  The  claims  are  related  to 
wastes  that  were  disposed  of  at  four 
hazardous  waste  sites,  which  sites  are 
located  in  Bridgewater.  Massachusetts; 
Plymouth.  Massachusetts;  Londonderry, 
New  Hampshire,  and  Nashua.  New 
Hampshire.  All  four  sites  have  been 
placed  on  the  National  Priorities  List  of 
hazardous  waste  sites  promulgated  by 
the  Environmental  Protection  Agency 
("EPA")  pursuant  to  CERCLA.  The 
claims  are  against  persons  whose  waste 
was  disposed  of  at  the  sites,  persons 
who  transported  waste  to  the  sites,  and 
persons  who  are  or  were  owners  or 
operators  of  the  sites  at  relevant  times. 

In  the  first  of  the  two  partial  consent 
decrees,  referred  to  herein  as  the  Major 
Party  Decree,  the  settling  parties  whose 
waste  was  disposed  of  at  the  sites,  or 
who  transported  waste  to  the  sites,  are 
Acushnet  Company.  American 
Cyanamid  Co.,  American  National  Can 
Corp.  (formerly  National  Can  Corp.); 
A.T.C.  Petroleum.  Inc.;  AT&T 
Technologies,  Inc.  (formerly  Western 
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Electric  Co..  Inc.);  Atlantic  Richfield  Co.; 
Bemis  Co.,  Inc.,  Chamberlain 
Manufacturing  Corp.,  Chemical  Waste 
Management  of  New  Jersey.  Inc.,  as 
successor  to  Earthline  Company  (a/k/a 
R&R  Sanitation  Services,  Gaess 
Environmental  Services,  SCA  Chemical 
Services  Co..  Earthline  Division),  and 
the  partners  in  Earthline  Company,  SCA 
Services  of  Passaic,  Inc.  and  Wastequid, 
Inc.;  Ciba  Geigy  Corp.;  Clean  Harbors  of 
Braintree.  Inc.  (formerly  SCA  Chemical 
Services  (MA).  Inc.,  formerly  Recycling 
Industries,  Inc.)  and  Montvale 
Laboratories;  Clean  Harbors  of  Natick. 
Inc.  (formerly  Chemical  Waste 
Management  of  Massachusetts.  Inc.. 
formerly  Interex  Corporation);  Emhart 
Industries,  Inc.:  Fairchild  Semiconductor 
Corp.;  Foxboro  Co.;  Franklin  Pumping 
Service,  Inc.;  General  Electric  Company; 
Globe  Newspaper  Company;  Hoechsf 
Celanese  Corp.  (formerly  American 
Hoechst  Corporation);  Hoffman- 
LaRoche,  Inc.;  ICI  Americas  Inc.,  d/b/a 
Permuthane,  Polyvinyl  Chemical 
Industries  and  Stahl  Finish  (formerly 
subsidiaries  of  Beatrice  Companies, 
Inc.);  Millipore  Corp..  and  Millipore 
Corp..  d/b/a  Waters  Associates,  Inc.; 
Monsanto  Co.;  Pfizer,  Inc.;  Polaroid 
Corp.;  and  Tech  Etch,  Inc.  The  settling 
parties  in  the  Major  Party  Settlement 
whose  liability  is  based  on  ownership  of 
the  sites  are  (1)  for  the  Londonderry 
Site:  Judy  M.  Tinkham,  Fred  L.  Tinkham. 
Fred  S.  Tinkham.  Tinkham  Realty. 
Tinkham  Realty.  Inc.,  Tinkham 
Investments,  Londonderry  Green 
Associates,  First  Londonderry 
Development  Corp.,  Capital  Hill 
Associates,  Northgate  Management 
Corp..  Beaver  Lake  Realty  Corp..  Sidehill 
Realty  Corp.,  Dennis  S.  Sargent.  Dolores 
M.  Paino,  John  F.  Paino,  Richard  Clery, 
Londonderry  Green  Realty  Trust 
(collectively,  the  "Londonderry 
Owners");  and  (2)  for  the  Plymouth  Site: 
Salt  Water  Trust,  d/b/a  Cordage  Park 
Company,  Francis  C.  Rogerson,  Jr., 
Arthur  B.  Blackett,  and  Konrad  Gesner 
(collectively,  the  "Plymouth  Owners"). 

Under  the  Major  Party  Decree,  the 
settling  parties  agree  to  perform  EPA's 
selected  remedial  actions  at  two  of  the 
four  sites:  The  sites  at  Bridgewater, 
Massachusetts  and  Londonderry,  New 
Hampshire.  The  remedial  action  at 
Bridgewater,  Massachusetts,  will 
involve  soil  removal  and  treatment, 
including  incineration,  and  is  expected 
to  cost  $5,580,000.  At  Londonderry,  New 
Hampshire,  the  remedial  action  will 
involve  soil  removal  and  treatment  and 
groundwater  extraction  and  treatment. 
The  remedial  action  at  Londonderry  is 
expected  to  cost  $9,900,600.  The  settling 
parties  agree  to  pay  EPA's  costs 


incurred  in  overseeing  the  settling 
parties'  response  activities.  In  addition, 
the  settling  parties  will  conduct  a  soil 
removal  action  at  the  Plymouth, 
Massachusetts,  site,  which  action  is 
expected  to  cost  $460,000.  The  settling 
parties  will  pay  EPA's  oversight  costs  at 
this  site  as  well.  In  addition,  the 
Plymouth  Owners  agree  to  pay  $935,000 
for  costs  incurred  for  work  already 
undertaken  at  that  site  and  to  provide  a 
letter  of  credit  in  the  amount  of  $120,000 
to  be  used  in  the  event  that  a  remedial 
action  is  undertaken  at  that  site  in  the 
future.  Finally,  the  settling  parties  have 
agreed  to  pay  $17,920,000  for  past  and 
future  response  costs  incurred  at  the 
Nashua,  New  Hampshire,  site.  At  the 
Nashua  site,  EPA  has  constructed  a 
slurry  wall  and  a  groundwater 
extraction  and  treatment  system,  which 
system  has  been  operating  since  May, 
1986. 

The  United  States  has  retained  its 
right  to  sue  the  Major  Party  Decree 
settling  parties  in  the  event  that 
additional  remediation  is  needed  at  the 
Bridgewater,  Plymouth  and  Londonderry 
sites  due  to  discovery  of  unknown 
conditions  or  due  to  additional 
information  acquired  after  entry  of  the 
Major  Party  Decree.  The  United  States 
also  has  retained  the  right  to  require  the 
settling  defendants  to  perform 
additional  work  if  such  work  is 
necessary  in  order  to  achieve 
performance  standards  set  forth  in  the 
records  of  decision  setting  forth  the 
remedial  actions  to  be  taken  at  the 
Bridgewater  and  Londonderry  sites,  or  if 
such  work  is  necessary  to  protect  human 
health  or  the  environment. 

The  $17,920,000  to  be  paid  by  the 
settling  parties  for  the  Nashua  site 
includes  a  premium  against  the 
possibility  of  cost  overruns  at  that  site. 
In  return  for  this  premium,  and  due  to 
extraordinary  circumstances 
surrounding  the  remedial  action  at  that 
site,  under  the  terms  of  the  Major  Party 
Decree,  the  United  States  covenants  not 
to  sue  the  settling  parties  for  a  specified 
portion  of  any  cost  overrun  at  the 
Nashua  site  or  for  costs  incurred  in 
responding  to  unknown  conditions 
unless  the  additional  costs  exceed  a 
specified  amount.  The  United  States 
retains  its  right  to  pursue  its  claims 
against  the  settling  parties  for  any 
overruns  beyond  those  specified. 

The  Major  Party  Decree  provides  for 
stipulated  penalties.  It  also  preserves 
the  United  States'  right  to  seek  judicial 
review  on  the  administrative  record  in  a 
dispute  with  the  settling  perties  over  the 
selection  or  implementation  of  a 
response  action.  The  United  States 
covenants  not  to  sue  the  settling  perties 


for  damages  to  natural  resources  under 
the  trusteeship  of  the  Department  of  the 
Interior  ("DOI ")  at  all  four  sites  or  for 
damages  to  natural  resources  under  the 
trusteeship  of  the  National  Oceanic  and 
Atmospheric  Administration  ("NOAA") 
at  the  Londonderry  site.  The  United 
States  retains  its  right  to  sue  for 
damages  to  natural  resources  under  the 
trusteeship  of  NOAA  at  the  Bridgewater, 
Plymouth  and  Nashua  sites. 

In  the  second  of  the  two  partial 
consent  decrees,  referred  to  herein  as 
the  De  Minimis  Decree,  the  settling 
parties  are  the  following  parties  who 
disposed  of  waste  at  the  four  sites: 
Benson  Goss  Fuels,  Century  Lumber  Co., 
Clifton  Adhesive,  Inc.,  Giusti  Baking 
Company  of  New  Bedford,  Ken-Lac 
Chemical  Co.,  Inc.,  the  City  of  New 
Bedford,  Petro  Serv,  Inc.,  Polyply,  Inc., 
Providence  College.  The  O'Day  Boat 
Corporation.  Victory  Pearl,  and  Wright 
Oil  Co.,  Inc.  These  parties  have  agreed 
to  pay  a  total  of  $792,000  for  past  and 
future  response  costs  incurred  at  the 
four  sites. 

The  United  States  covenants  not  to 
sue  the  De  Minimis  Decree  settling 
parties  for  past  and  future  response 
costs  at  the  four  sites.  The  United  States 
further  covenants  not  to  sue  the 
De  Minimis  Decree  settling  parties  for 
damages  to  natural  resources  under  the 
trusteeship  of  DOI  or  NOAA  at  any  of 
the  four  sites.  The  United  States  retains 
the  right  to  recover  from  the  De  Minimis 
Decree  settling  parties  the  costs,  up  to  a 
specified  maximum,  of  natural  resources 
damage  assessments  for  natural 
resources  under  NOAA's  trusteeship  at 
the  Bridgewater,  Plymouth  and  Nashua 
sites  if  NOAA  determines  that  such 
assessments  are  necessary  at  one  or 
more  of  those  sites. 

The  United  States  has  retained  its 
rights  to  pursue  all  its  claims  against  all 
non-settling  defendants  and  any  other 
non-settling  parties. 

The  proposed  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Massachusetts,  1107  John  W. 
McCormack  Federal  Office  Building. 
U.S.  Post  Office  and  Courthouse,  Boston, 
Massachusetts  02109;  at  the  Region  I 
O^ice  of  Regional  Counsel, 
Environmental  Protection  Agency,  J.F.K. 
Federal  Building,  Boston,  Massachusetts 
02203,  contact:  E.  Michael  Thomas,  Esq.; 
and  at  the  Environmental  Enforcement 
Section.  Land  and  Natural  Resources 
Division  of  the  Uiuted  States 
Department  of  Justice.  Room  1515, 10th 
and  Pennsylvania  Avenue  NW.. 
Washington.  DC  20530.  In  requesting 
copies,  please  enclose  a  check  in  the 
amount  of  $20.20  for  the  Major  Party 
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Decree  or  in  the  amount  of  $3.80  for  the 
De  Minimis  Decree  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
Additional  background  information 
relating  to  the  settlement  is  available  for 
review  at  the  EPA's  Region  I  Office  of 
Regional  Counsel.  The  Department  of 
Justice  will  receive  written  comments 
relating  to  the  proposed  partial  consent 
decrees  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  notice.  Comments 
should  be  addressed  to  Assistant 
Attorney  General.  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Cannons 
Engineering  Corp.  et  al.  Civil  Action 
No.  88-1786  (D.  Mass.).  D.J.  Reference 
No.  90-11-3-105. 
Roger ).  MarzuUa. 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

|FR  Doc.  88-17928  Filed  8-8-88:  8:45  am) 

BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act; 
Requirements  for  Acceptable  Fixed 
Unit  Price,  Performance-Based 
Contracts  Written  Under  20  CFR 
629.38(eH2) 

agency:  Employment  and  Training 

Administration,  Labor. 

action:  Notice;  request  for  comments. 

summary:  The  Department  of  Labor  is 
proposing  an  official  interpretation  of 
the  requirements  for  writing  acceptable 
fixed  unit  price,  performance-based 
contracts  which  conform  to  the  cost 
classification  waiver  provisions  of  20 
CFR  829.38(e)(2)  of  the  Job  Training 
Partnership  Act  (JTPA)  regulations,  and 
other  pertinent  sections  of  JTPA  and  the 
JTPA  regulations. 

DATES:  Comments  must  be  submitted  on 
or  before  September  8, 1988. 

The  Department  of  Labor  is 
committed  to  provide  ample  advance 
notice  to  the  JTPA  system  before  a  final 
official  policy  interpretation  takes  effect, 
and  will  schedule,  if  possible,  this 
effective  date  for  the  start  of  Program 
Year  1989  (July  1, 1989). 
ADDRESS:  Submit  comments  to: 
Administrator,  Office  of  Job  Training 
Programs,  Employment  and  Training 
Administration,  Room  N-4469,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

Commenters  on  the  proposed  official 
interpretation  are  asked  to  address  one 


official  copy  of  their  comments  to  the 
Administrator,  Office  of  Job  Training 
Programs  as  indicated.  To  expedite  the 
review  and  analysis  of  all  responses,  it 
would  be  helpful  if  commenters  wishing 
to  address  individual  copies  to  other 
Department  of  Labor  officials  clearly 
identify  such  additional  sets  as  "copies" 
of  the  commenters'  official  submission. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  N.  Colombo,  Telephone:  (202) 

535-0577. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Labor  (DOL)  is  proposing 
the  following  official  interpretation  of 
the  requirements  for  JTPA  Title  II  and  III 
agreements  to  serve  adults  and  youth, 
which  are  fixed  unit  price,  performance- 
based  contracts  written  under  the 
provisions  of  20  CFR  629.38(e)(2)  in 
JTPA  regulations.  This  notice  follows  an 
extensive  7-month  public  discussion  of 
performance-based  contracting  in  JTPA, 
and  careful  consideration  of  comments 
received  in  response  to  a  March  11, 
1988,  publication  for  comment  of  a  paper 
describing  the  issues  and  options  the 
Department  was  considering  prior  to 
formulating  policy. 

The  publication  of  this  proposed 
policy  presents  an  important 
opportunity  to  revise  previous  thinking 
in  this  area  of  JTPA  policy,  and  to  draw 
upon  the  considerable  amount  of  work 
done  by  all  partners  in  the  JTPA  system 
in  responding  to  the  March  issues/ 
options  paper.  While  there  is  by  no 
means  a  present  consensus  on  the 
issues,  there  are,  in  the  Department's 
view,  emerging  grounds  for  a  policy 
interpretation  that  addresses  both  the 
Federal  concern  for  better  conformance 
with  statutory  direction  and  the  concern 
of  State,  local,  and  private  sector 
partners  for  non-Federal  management 
prerogatives  and  the  fiexibility  to 
innovate  in  the  design  and  operation  of 
training  programs. 

The  resultant  proposed  policy 
broadens  the  interpretation  of 
appropriate  training  activities  under  this 
regulation  to  encompass  both 
vocationally  specific  and  remedial  skills 
training,  as  long  as  both  are  designed  to 
lead  to  placement  in  an  occupational 
target.  "The  Department  has  modified  its 
thinking  on  the  nature  of  payments  to 
contractors  prior  to  placement,  in  part  to 
facilitate  investment  in  higher-quality 
training  for  at-risk  individuals  as  well  as 
to  recognize  legitimate  pre-placement 
attainments  that  can  be  the  basis  of 
earned  payment  under  a  performance- 
based  contract.  Finally,  the  proposed 
policy  treats  revenues  in  excess  of  costs 
accrued  by  public  and  private  non-profit 
agencies  through  JTPA  agreements  in  a 
way  to  maintain  the  concept  of  agency 


gain  from  success  concomitant  with 
contract  risk,  as  long  as  the  funds  are 
used  for  an  authorized  program  purpose. 

Following  the  completion  of  the 
comment  period  on  the  proposed  official 
policy  interpretation,  DOL  will  study  all' 
comments  received,  make  any  necessary 
adjustments  to  the  statement  of 
interpretation,  and  publish  the  final 
official  policy  interpretation  in  the 
Federal  Register.  At  this  time,  it  is 
anticipated  that  the  effective  date  of  the 
final  policy  interpretation  will  be  July  1, 
1989. 

Official  Policy  Interpretation  of  the 
Requirements  for  Acceptable  Fixed  Unit 
Price,  Performance-Based  Contracts 
Written  under  20  CFR  629.38(e)(2) 

Introdifction 

This  notice  presents  the  Department 
of  Labor's  proposed  official 
interpretation  of  the  requirements  for 
contracts  written  with  JTPA  service 
providers  pursuant  to  20  CFR 
629.38(e)(2).  It  also  identifies  a  number 
of  policy  provisions  recommended  for 
adoption  by  States  which  are  not  found 
within  the  specific  language  of  20  CFR 
629.38(e)(2)  and,  therefore,  are  not 
required.  These  recommendations  are. 
however,  in  the  Department's  judgment 
necessary  and  appropriate  for  the 
proper  administration  of  fixed  unit  price, 
performance-based  contracts  given  the 
nature  of  the  JTPA  system  and  of 
statutory  design. 

The  proposed  official  policy 
interpretation  will  follow  the  order  of 
presentation  in  the  March  11, 1988 
publication  of  "Policy  Considerations  in 
Administering  JTPA  Regulations  on 
Fixed  Unit  Price,  Performance-Based 
Contracts  (53  FR  7989)."  The  three  main 
areas  are: 

— ^The  nature  of  training  activities 
properly  chargeable  under  20  CFR 
629.38(e)(2); 

— Issues  surrounding  current  practices 
in  the  JTPA  system  for  making 
payments  to  contractors:  and 

— ^The  question  of  revenues  in  excess  of 
costs  (or  "profits")  realized  through 
agreements  with  public  and  private 
non-profit  agencies. 

The  statement  of  the  proposed  official 
policy  interpretation  will  be  preceded  by 
summary  of  the  many  comments 
received  by  the  Department  in  response 
to  the  March  11  issues/options  paper, 
and  by  a  listing  of  the  principles  which 
the  Department  followed  in  debating 
and  formulating  the  proposed  policy. 


Backg^ouad  on  Perfonaaoce-Based 
Contracting  in  fTPA 

On  March  15, 1983,  DOL  pnbKshed 
implementing  regulations  for  programs 
under  the  )ob  Trainiiig  Partnership  Act 
(48  FR  IKm).  v«^ch  induded  the 
provisions  of  20  CFR  e2a38(cH2) 
governing  the  use  of  fixed  unit  price, 
performance-based  contracts.  These 
regulations  were  modified  by  section  7 
of  the  Carl  Perkins  Vocatiooal 
Education  Act  of  1964.  Pub.  L  95-524 
(June  15. 1985  fTPA  Regulations,  50  FR 
24764),  incorporating  a  provision  of 
section  141(d)(3)  of  JTPA  on  training 
packages  fbr  jrouth. 

This  section  of  fTPA  regulations 
estabbshed  condititms  for  contracts 
written  for  training  that  were  fixed  unit 
price  and  specified  the  following 
performance  criteria  for  full  payment: 

Participants  are  to  complete  training; 
— Be  placed; 

— In  the  occupation  trained  for 
— At  not  less  than  the  wage  specified  in 

the  agreement. 

The  source  of  this  regulation  was  an 
administrative  action  on  the  part  of  DOL 
to  transfer  into  JTPA  an  identical 
provision  fit>m  the  Cbmprehensive 
Employment  and  Training  Act  (CETA) 
regulations.  The  CETA  regulation  had 
been  adopted  after  the  CXTA 
amendments  of  1978,  to  give  flexibility 
to  certain  private  sector  trainers  to  bid 
on  a  fixed  foiee  basis  fix  performance- 
based  training  contracts  without  being 
required  to  break  out  the  administrative 
cost  component  of  their  fixed  price  total, 
which  they  considered  to  be  proprietary 
information. 

Most  CETA  agreements  remained  cost 
reimbursable,  although  a  number  of 
jurisdictions  experimented  with 
contractual  variations  including 
minimum  performance  criteria  to  earn 
reimbursement.  Fixed  unit  price, 
performance-based  contracting  was 
limited  generally  to  more  intensive 
occupational  skill  training  to  meet 
known  labor  market  needs  in  relatively 
higher-paying  entry  level  jobs. 

Although  the  JTPA  statute  contained 
no  discussion  of  this  or  any  specific 
contracting  methodology,  die  belief  was 
that  performance-based  contracting  was 
consistent  with  the  overall  approach  of 
the  statue,  particularly  in  its  emphasis 
on  placement  outcomes  and  private- 
sector  involvement.  The  assumption  of 
the  Department,  clearly  wrong  in 
retrospect,  was  that  performance-based 
contracting  under  fTPA  regulations 
would  go  forward  as  it  bad  under  CETA, 
and  expand  modestly  according  to  die 
new  system's  abilities  to  develop 
additional  high-quality  skills  training. 


During  tka  period  of  JTPA 
implemeslation  a  nionba  of  inquiries 
were  raised  on  the  application  of  20  CFR 
629.38(eX2).  The  Department  chose  to 
respond  to  these  specifically,  and 
avoided  generalised  statements  that 
might  be  seen  to  limit  ongoing  policy 
development  by  States,  Service  Delivery 
Areas  (SDAs)  and  their  private  industry 
councils  (PICs).  However,  these  DOL 
responses  were  circulated,  and 
additional  requests  were  made  by  JTPA 
program  officials  for  the  Department  to 
clarify  certain  points  of  its  answers.  In 
August  1983,  DOL  indicated  that  it  was 
planning  to  issue  a  proposed  policy 
letter  on  this  subject.  Six  national 
organizations  involved  in  training  and 
employment  wrote  the  Department  in 
September  1983.  requestiiig  that  DOL 
re&ain  fiom  issuing  a  policy  statement 
on  the  use  of  fixed  unit  price, 
performance-based  contracts  under  this 
section  of  the  regulations,  fearing  that 
Federal  pohcy-making  would  have  a 
disruptive  rather  than  positive  effect  on 
the  estabhshment  of  new  systems  and 
relationships  for  delivery  of  JTPA 
services.  In  their  letter,  die  organizations 
invited  DOL  to  revisit  this  policy  area, 
after  monitoring  "this  and  other 
transition  issues  and  to  base  any 
subsequent  policy  interpretation  upon 
real  program  experience  with  JTPA." 

DOL  did  not  make  further  pn^osals 
for  general  guidance,  and  dealt  with 
questions  and  problems  involving  this 
reg\ilation  on  a  case-by-case  basis. 
During  the  early  spring  of  1987,  however, 
it  became  apparent  that  some  Federal 
policy  was  seriously  needed,  in  part  to 
respond  to  instances  of  problems  and 
possible  abuse,  and  in  part  to  spur  the 
JTPA  system  to  think  through  issues 
involved  in  proper  administration  of 
fixed  unit  price,  performace-based 
agreements,  and  in  administration  of 
JTPA  procurement  in  general.  Varying 
levels  of  formal  policy  had  been 
developed  throughout  the  JTPA  sjrstem, 
and  in  some  areas  a  vacuum  existed 
which  made  poor  procurement  practices, 
loosely  written  agreements  not 
conforming  fully  to  20  CFR  629.38(e)(2), 
and  questionable  acbninistrative 
arrangements  possible. 

In  die  interval  since  JTPA 
implementati'on,  the  use  of  performance- 
based  contracting  had  grown  steadily, 
and  the  Department  perceived  a  major 
shift  with  the  start  of  Program  Year  (PY) 
1986  (July  t,  igSfr— June  30, 1987). 
Contracts  written  under  20  CFR 
62g.38(e)(2)  so  as  to  be  chargeable  100 
percent  to  the  training  cost  category  had 
now  become  the  predominant  mode  for 
service  provider  agreements  under  Tide 
U-A.  The  Department  recognized  that 
due  to  its  administrative  adoption  of  this 


regulation,  DOL  bad  particular 
responsibiUties  to  ensure  that 
performance-based  contracting  was 
being  used  in  a  legitimate  and  fully 
supportable  fashion.  The  strong  fbcus  of 
the  JTPA  legislation  was  on  training — at 
least  70  percent  of  funds  to  be  expended 
at  the  SDA  level — with  definite  limits 
placed  in  Section  lOBfa)  and  (b)  on 
availability  for  administration  and 
participant  stqiporL  Use  of  20  CFR 
62a38(e)(2)  provisions  without 
attainment  of  superior  levels  of  high- 
quality,  hi^wage  entry  level 
placements  would  leave  the  JTPA 
system  vulnerable  to  serious  national 
criticims. 

After  a  6-mond)  review  to  determine 
current  practices  in  the  JTPA  system 
and  to  analyze  examples  involving  non- 
compliance with  the  regulations  or 
otherwise  questionable  and  problematic 
circimistances,  the  Department 
published  Training  and  Employment 
Guidance  Letter  (TEGl^  3-87  on 
November  18, 1987.  In  die  TEGL.  DOL 
described  a  series  of  problems  that  had 
been  identified  with  fixed  unit  price 
performance-based  agreements, 
enumerated  types  of  "problem 
contracts,"  and  asked  for  the 
cooperation  of  States.  SDAs  and  PICs  to 
examine  local  contracting  practices  and 
particularly  compliance  with 
procurement  codes. 

Following  publication  of  the  TEGL, 
DOL  began  a  series  of  public 
discussions  on  performance-based 
contracting  at  meetings  of  national  and 
regional  groups,  to  establish  a  dialogue 
with  all  portions  of  the  JTPA  system. 
Internally,  the  Department  completed  its 
own  review  of  all  main  issues  and 
options  for  policy  guidance,  regulatory 
interpretation,  and/or  new  rulemaking. 
Rather  than  moving  ahead  at  the  time 
with  a  DOL  policy  statement  it  was 
decided  to  prepare  a  paper  for  public 
review  and  comment  which  presented, 
in  the  Department's  judgment  die  issues 
which  existed  and  the  options  in 
resolving  questions.  Accordingly,  the 
paper  "Policy  Considerations  in 
Administering  JTPA  Regulations  on 
Fixed  Unit  Price,  Performance-Based 
Contracts'*  was  released  to  public 
interest  groups  on  February  22, 1988.  A 
briefing  was  held  for  Congressional  staff 
from  House  and  Senate  Committees  on 
February  23,  and  the  paper  was 
published  for  a  30-day  comment  period 
in  the  Federal  Register  on  March  11. 

Comments  on  the  March  1988  Issues/ 
Options  Paper 

A  total  of  209  separate  letters  or 
statements  of  comment  was  submitted 
to  the  Office  of  Job  Training  Programs, 
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Employment  and  Training 
Administration  (ETA),  prior  to  the  close 
of  the  comment  period.  Many  conunents 
were  received  from  multiple  sourcei,  as 
commenters  had  also  were  received 
from  multiple  sources,  as  commenters 
had  also  sent  copies  to  their 
Congressional  delegations.  State  JTPA 
administrations,  as  well  as  to  the  Office 
of  the  Assistant  Secretary  for 
Employment  and  Training.  While  some 
commenters  presented  summary 
statements  of  their  views  or  positions  in 
response  to  the  issues,  many 
commenters  presented  detailed,  point- 
by-point  discussions,  reflective  of  a 
considerable  level  of  involvement  with 
the  subject  matter.  The  Department 
remains  impressed  with  the  level  of 
effort  and  thought  evidenced  in  the 
comment  letters.  Considering  the 
volume  of  comments,  what  follows  will 
necessarily  be  a  greatly  simplified  and 
condensed  overview  of  basic  positions 
taken. 

Correspondence  and  position  papers 
received  following  publication  of  TEGL 
3-87  were  also  included  in  DOL's 
comment  review  and  analysis.  In 
addition,  a  number  of  United  States 
Senators  and  members  of  the  Mouse  of 
Representatives  have  written  to 
transmit  or  endorse  the  comments  of 
their  constituents. 

General  Overview 

The  great  majority  of  commenters 
would  prefer  for  the  t>eparfemnt  to  issue 
no  further  policy  guidance, 
interpretation,  or  regulations  on  the  use 
of  performance-based  contracts  in  JTPA 
pursuant  to  20  CFR  629.38(e)(2).  While 
most  commenters  concurred  to  some 
degree  with  DOL's  analysis  of  problems, 
the  majority  felt  these  problems  resulted 
from  procurement  system  weaknesses 
which  State  and  local  action  was  in  the 
process  of  correcting.  System-wide 
problems  of  interpretation  involving  20 
CFR  629.38  were  not  believed  to  be 
substantial,  and  abuses  were  believed  to 
exist  only  in  isolated  examples.  These 
the  Department  could  better  pursue  on  a 
case-by-case  basis,  without  burdening 
the  rest  of  the  JTPA  system  with  more 
regulation.  Commenters  expressed  fears 
that  DOL  policy  would  destabilize  their 
programs.  PICs  in  particular  were 
concerned  that  any  new  policy  coming 
from  DOL  might  limit  the  private-sector 
approaches  being  taken  within  their 
jurisdictions. 

A  minority  of  commenters  expressed 
a  conditional  level  of  support  for  DOL 
policy  guidance.  Some  of  these  criticized 
DOL's  'hands-ofr  approach  at  the 
national  level  in  prior  years,  feeling  that 
earlier  policy  leadership  would  have 
prevented  present  problems  and  would 


have  improved  practices.  A  number  of 
commenters  found  options  they 
supported  in  several,  but  not  all  major 
areas  described  in  the  March  11  Notice. 
Finally  a  group  of  commenters 
recognized  that  a  national  problem  was 
posed  by  the  approach  taken  to  the 
JTPA  cost  limitations  found  in  section 
108  of  the  Act  through  the  use  of  20  CFR 
629.328(e)(2),  without  adequate  controls 
to  ensure  that  the  deliverable — skills 
training  resulting  in  specified 
placements — justified  the  departure  of 
the  system  from  the  statutory  cost  limits. 

It  is  relevant  to  report  that  a  body  of 
the  letters  indicated  confusion  whether 
the  issues/options  paper  presented  a 
series  of  actual  DOL  policy  decisions. 
Similarly,  other  commenters  thought 
that  the  requirements  of  20  CFR 
629.38(e)(2)  came  directly  from  the  Act. 

Nearly  all  commenters  expressed 
belief  that  ETA  should  be  providing 
technical  assistance  on  contracting 
methods. 

Training  Activities  Chargeable  Under  20 
CFR  629.38(e)(2) 

On  the  basic  question  whether  there 
should  be  a  definition  of  training 
activities  chargeable  under  this 
regulation,  most  commenters  supported 
a  defmition  to  be  made  by  the  State 
(using  the  Governor's  authority  to 
define,  pursuant  to  20  CFR  627.1)  or  the 
PIC  (since  the  PIC  develops  guidelines 
for  skill  training  programs  pursuant  to 
section  107(d)  of  the  Act).  A  group  of 
commenters  in  the  Midwest  saw  the 
question  answered  by  the  current 
regulatory  language,  "placement  in  the 
occupation  trained  for,"  with  training 
therefore  to  be  occupationally  speciflc. 
A  number  of  carefully  presented 
agruments  were  given  that  non- 
occupationally  specific  remediation  in 
basic  literacy  and  math  was  more 
valuable  in  obtianing  placements,  since 
participants  may  have  some 
occupational  skills  but  lack  general 
skills,  or  lack  time  and  funding  for  basic 
living  expenses  to  enroll  in  longer-term 
training.  Comments  were  offered  in 
support  of  job  search  assistance  (JSA)- 
only  training  interventions  as  allowable 
under  §  629.38(e)(2). 

Most  commenters  favored  DOL 
guidance  that  training  packages  are 
acceptable  under  the  current 
regulations,  but  were  opposed  to  a  list  of 
acceptable  elements.  Several 
commenters  supported  examples  of 
acceptable  training  packages,  as  long  as 
such  guidance  was  not  inclusive  and 
would  allow  State/local  flexibility. 

On  the  matter  of  umbrella  contracts, 
commenters  appeared  to  be  evenly 
divided  between  endorsing  the  option 
that  DOL  policy  indicate  such  contracts 


could  be  only  written  under  20  CFR 
629.38(e)(2)  if  there  was  a  method  to 
ensure  that  the  costs  of  participants  who 
do  not  receive  training  are  allocated 
among  the  normal  JTPA  cost  categories, 
and  those  who  believe  DOL  should  deal 
with  problem  contracts  on  a  case-by- 
case  basis.  A  number  of  commenters 
wrote  that  eliminating  umbrella, 
blanket,  or  "comprehensive  service 
contracts"  is  not  a  viable  option,  due  to 
the  needs  of  rural  areas  for  a  one-stop 
service  center,  and  the  needs  of  target 
groups  in  urban  areas  for  comprehensive 
serivices.  Some  presented  the  view  that 
such  contracts  can,  with  greater  effort 
expended,  be  constructed  more  tightly, 
be  properly  competed,  with  deliverables 
clearly  delineated  and  proposed  costs 
evaluated  for  reasonableness  prior  to 
award.  Several  comments  dealt  with 
tiered  administrative  structures  below 
the  level  of  the  SDA  and  "broker" 
arrangements.  Although  the  SDA  might 
retain  the  entire  15  percent  available  for 
its  administrative  expenses,  its  umbrella 
contractors  may  not  themselves  be 
actual  or  major  service  providers:  rather, 
each  contractor  in  turn  may  write 
performance-based  contracts  with  the 
actual  ser\'ice  providers.  Both  "tiers" 
below  the  SDA  might  be  charged  100 
percent  to  the  training  cost  category 
under  a  local  interpretation  of  20  CFR 
629.38(e)(2). 

There  was  not  much  controversy 
about  the  Department  clarifying  that 
training  packages  for  youth  were 
acceptable,  as  long  as  such  packages 
could  be  written  for  the  attainment  of 
one  or  more  youth  competency  skill 
areas  or  other  outcomes  specified  by  the 
PIC  per  section  106(b)(2)  of  the  Act.  This 
issue  had  been  included  due  to  a 
technical  question  of  the  relationship 
between  new  DOL  reporting 
requirements  and  acceptable  contracts 
under  §  629.38(e)(2)  of  the  JTPA 
regulations.  Beginning  in  PY  1989.  DOL 
reporting  instructions  require  SDAs  to 
report  attainments  for  youth  who  have 
acquired  two  or  more  skill  areas,  rather 
than  one  or  more  skill  area  attainments 
as  in  earlier  years.  Since  SDAs 
anticipate  linking  with  basic  education 
and  vocational  education  programs  for  a 
part  of  youth  competency  training,  the 
Department  did  not  wish  to  preclude 
contracting  arrangements  for  the 
provision  of  only  one  youth  competency 
skill  area. 

Payments  to  Contractors 

A  very  small  portion  of  the  comment 
letters  supported  the  Department's 
interpretation  that  §  629.38(e)(2)(iii)  of 
the  regulations  meant  that  contracts 
should  treat  all  incremental  payments 
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made  prior  to  full  performance/ 
placement  as  a  form  of  advance 
contingent  on  the  placement  results, 
with  payments  to  contractors  not 
achieving  full  performance  to  be  either 
prorated  among  the  normal  cost 
categories  or  reimbursed.  Commenters 
pointed  out  that  DOL  had  not  previously 
issued  genera)  guidance  on  this  key 
point  Some  believed  that  DOL  has 
misread  its  own  regulations,  which 
stipulate  full  payment  for  full 
performance,  but  do  not  exclude  and 
therefore  implicitly  allow  less  than  full 
payment  for  less  than  full  performance. 
Others  pointed  out  that  incremental 
payments  are  customary  in  private 
sector  contracts,  where  the  performance 
of  benchmarks  earns  payment.  Finally,  a 
major  obiection  to  DOL's  presentation 
was  that  reimbursement  of  advances  by 
unsuccessful  contractors  would  greatly 
increase  risk  and  therefore  unit  prices. 
Proration  of  costs  among  the  co&t 
categories  was  not  an  acceptable  option 
to  SOAs,  who  could  not  live  with 
uncertainty  and  possible  inflation  of 
reportable  administrative  costs  above 
planned  levels. 

Unlike  the  incremental  payments 
issue,  there  was  diversity  of  opinioo  on 
the  question  of  guidance  on  the 
proportion  of  the  fiill  contract  that 
should  be  withheld  &om  payment  until 
completion  of  the  placement  phase. 
Approximately  half  of  the  commenters 
believe  a  holdback  policy  to  be  a 
contracts  management  question,  and 
should  be  adjusted  for  either  short-term, 
or  long-term  and  ht^i-risk  skills  trailing. 
A  number  of  PICs  wrote  of  holdback 
policies  more  stringent  than  DOL's 
option  of  a  25  to  30  percent  amount. 

Commenters  ware  also  divided  on  the 
value  of  Federal  gaidelrnes  on 
acceptable  placement  wage  rates 
specified  in  ayeiaents.  A  number  of 
comments  seemed  to  wekome  guidance 
clarifying  that  placement  wage  rates 
may  be  specified  according  to  State  and 
SDA  policies  as  an  average  rate  for 
placements,  or  as  a  range  of  acceptable 
rates.  Odiers  wrote  they  saw  no  need 
for  Federal  poHcy  in  this  area,  given 
overall  ]TPA  performance  standards.  A 
minority  of  commenters  argued  in  favor 
of  establishing  an  acceptable  floor  level 
or  lowest-value  for  placement  wage 
rates. 

Revenues  in  Excess  of  Costs  Accrued  by 
Public  and  Private  Non-Profit  Agencies 

The  third  option  presented  in  the 
March  11, 1988,  notice  clearly  had  the 
most  supfwrt — to  take  no  Federal  action 
in  the  short  run  to  clarify  the  use  of 
"profits"  earned  by  such  agencies 
through  peiforaiaace-based  costracts. 
but  to  deal  individually  with  cases 


where  excessive  profits  appear  to  have 
been  earned.  Many  commenters 
recommended  that  DOL  issue  technical 
assistance  on  suggested  ways  for  SDAs 
to  "look  beyond  the  unit  price"  and 
identify  the  potential  for  excessive 
profits.  Several  pointed  out  that  an  SDA 
paying  an  excessive  amount  of  funds 
through  a  performance-based  contract  to 
either  a  private-for-profit  or  a  public  or 
private  non-profit  entity  must  have  its 
procurement  system  reviewed. 

In  contrast  to  SDAs.  at  the  State  level, 
a  larger  minority  supported  either  the 
first  or  second  option  described  below. 
Option  1  was  for  Federal  guidance  to 
indicate  that  revenues  in  excess  of  costs 
earned  by  public  and  private  non-profit 
agencies  under  20  CFR  629L38te)(Z)  were 
subject  to  the  Internal  Revenue  Service 
(IRS)  and  all  other  applicable  hmitations 
on  use.  OptioD  2  w«tt  further,  specifying 
that  all  such  revenue  was  to  be 
considered  "program  income."  and  was 
accountable  under  JTPA  regulations  at 
20  CFR  629.32.  In  the  main.  Option  1  was 
preferred  by  those  States  supporting  a 
Federal  policy. 

Support  for  the  third  option  (such 
revenues  to  be  considered  program 
income]  came  prin»anty  from  a 
relatively  small  number  of  commenters 
at  the  national  level  and  from 
independent  non-State,  non-SDA 
commenters.  One  respondent  b^eved  a 
compromise  on  this  issue  was  a  possible 
result,  with  public  agencies  and  non- 
profit organizations  able  to  realize 
revenues  in  excess  of  costs  for  taking 
the  risks,  with  this  **pFOgram  income" 
devoted  kx  some  way  to  improving  or 
enlarging  job  training  activities. 

DOL 's  Rethinking  of  Issues  Involved  in 
the  Administration  of  20  CFR 
629.38(eX2}.  as  a  Result  of  Comments 

The  review  and  analysis  of  comments 
made  in  response  to  the  March 
publication  of  the  issues/ options  paper 
and  the  information  gained  during  the 
public  consultation  process  caused  die 
Department  of  rethink  its  own  basic 
assumptions  about  fixed  unit  price, 
performance-based  contracts.  The 
coffiments  considerably  advanced 
DOL's  education  on  the  actual  ways  the 
]TPA  systen  does  business  at  the  local 
leveU  how  PICs  view  there  central  role 
in  decisionmaking,  and  how  the 
predominant  reliance  on  performance- 
based  contracting  and  the  cost 
flexibtKty  of  20  CFR  62S.38(eK2)  has 
significaDtly  increased  the  JTPA 
systen's  vubierability  if  contracts 
written  under  this  regulation  are  poorly 
awarded  or  administered. 

This  third  rcabzation  has  lead  the 
Department  to  recmphasixe  the  critical 
inportaoce  of  procurenent  practices  m 


the  proper  administration  of  programs. 
Program  directors  and  HCs  should 
promote  better  adherence  in  the  JTPA 
system  to  generally  accepted  standards 
for  procurement,  including  competition 
in  selection  and  methods  for  analyzing 
the  reasonableness  of  proposed  costs. 
Developments  in  procurement  which 
resulted  from  State  and  local  review  of 
procurement  systems  after  the  issuance 
of  TEGL  3-&7  should  be  followed  up,  for 
it  is  critical  to  JTPA  that  any 
improvements  found  to  be  needed  be 
implemented  fully  and  promptly. 

DOL  has  responded  to  the  information 
presented  by  commenters  by  deciding 
not  to  tie  the  official  interpretation  of 
training  under  J  629.38(e)(2)  strictly  to 
occupatronally  specific  training,  so  as 
not  to  disturb  a  number  of  valid  skills 
remediation  designs  in  use  which  lead  to 
designated  placements.  Also,  the 
Department  has  decided  that  the  earlier 
question  of  whether  placement  occurred 
in  the  specific  "occupation  trained  for" 
or  in  a  "training-related"  job  was  not 
important,  as  long  as  States  and  SDAs 
used  good  judgment  in  giving  full 
payment  credit  for  placements  obtained. 
Placement  however,  should  still  be 
connected  to  the  actual  training 
provided  and  fall  within  a  pre- 
determined occupational  target  (albeit 
generic)  established  in  the  contract. 
DOL  determined  that  |SA-only  training 
interventions  did  not  constitute  a 
sufficient  investment  in  participants  to 
afford  contractors  and  SDA's  the  cost 
and  accounting  flexibility  of  a  contract 
chargeable  100  percent  to  the  training 
cost  category.  All  contracts  written 
under  S  629.38(eH2)  must  meet  certain 
standards,  including  those  written  for 
multiple  training  sequences  and/ or 
comprehensive  services. 

The  Department  has  accepted 
arguments  put  forth  on  the  validity  of 
payments  made  for  the  attainment  of 
competencies  prior  to  placement  or 
other  measurable  performance 
benchmarks  as  the  basis  of  earned 
payments  by  contractors  under 
S  a29.38(e)(2].  DOL  ttiU  beUeves  that 
payoients  made  prior  to  placement 
should  total  less  than  actual  contract 
costs  up  through  the  placement  phase, 
so  that  sufficient  incentive  for 
performance  "rides"  on  placement. 
While  DOL  recognizes  that  State/local 
flexibility  is  needed  to  make  appropriate 
adjustments  in  contract  terms,  in  general 
the  holdback  of  the  fad  fixed  price 
should  be  in  the  2S  to  30  percent  range. 

Reiatedty,  the  Department  strongly 
recommends  that  each  State  estabhsh 
gcmiefines  en  a  threshold  level  of 
placement  success  that  performance 
contracts  must  reach  in  order  to  quahfy 
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for  charging  100  percent  of  the  costs  to 
the  training  cost  category.  Proper 
administration  of  20  CFR  62g.38(e](2) 
requires  that  the  costs  of  contracts  that 
fail  in  performance  should  be  prorated 
among  the  normal  JTPA  cost  categories 
of  training,  participant  support,  and 
administration,  although  under  current 
regulations  the  definition  of  such  a 
threshold  can  only  be  recommended  to 
States  for  action. 

Additional  deliberation  on  the 
dilemma  posed  by  free-use  "profit" 
earned  by  public  and  private  non-profit 
agencies  through  the  provision  of  JTPA 
services  has  convinced  the  Department 
to  propose  that  all  revenues  in  excess  of 
costs  accrued  by  such  agencies  be 
considered  program  income,  to  be 
expended  for  a  purpose  authorized  for 
the  program. 

Finally,  because  the  use  of 
performance-based  contracting  is  nearly 
prevasive,  DOL  recognizes  that 
administration  of  requirements  touches 
on  most  aspects  of  JTPA  planning  and 
programmatic  direction.  The  Department 
has  decided  to  rethink  the  application  of 
20  CFR  629.38(e)(2)  in  terms  of  1988 
circumstances,  not  its  original  1983 
assumptions.  There  has  been  a  shift  in 
labor  force  new  entrants  towards  the 
Year  2000  workforce  profile  of  increased 
percentages  of  females,  minority  youth, 
and  recently  admitted  foreign-bom 
workers  not  yet  proficient  in  English. 
This  suggests  that  the  JTPA  system 
needs  to  refocus  performance-based 
contracts  away  from  short  term  training, 
and  more  towards  longer-term,  enriched 
program  designs  that  can  make  the 
investment  necessary  in  at-risk  and 
harder-to-serve  segments  of  the  eligible 
population  for  these  individuals  to 
obtain  employment  and  avoid  welfare 
dependency.  Properly  administered,  the 
requirements  of  20  CFR  62g.38(e)(2)  can 
be  used  to  encourage  programs  and 
services  which  address  the  needs  of  the 
more  at-risk  segments  of  the  eligible 
population.  Requests  for  proposals  can 
specify  the  types  and  duration  of 
training  interventions  required  and  set 
SDA/PlC-determined  target  group 
service  requirements,  resulting  In 
performance-based  agreements  for 
longer-term,  higher-cost  training 
appropriate  to  the  needs  of  the  JTPA 
eligible  population. 

Proposed  Official  Interpretation  of  the 
Requirements  of  20  CFR  629.3a(e)(2j 

Basic  Principles  of  the  Department  in 

Establishing  an  Official  Policy 

Interpretation: 

— ^The  Department  of  Labor's  overall 
objective  is  to  provide  operational 
guidance  within  the  framework  of  the 


current  20  CFR  629.38(e)(2)  regulation, 
but  proper  administration  of 
performance-based  contracts  calls  for 
the  establishment  of  some  new 
policies,  which  DOL  will  recommend 
for  State  adoption. 

— There  is  no  entitlement  on  the  part  of 
the  system  to  the  use  of  performance- 
based  contracts  per  20  CFR 
629.38(e)(2).  It  is  available  only  if  all 
of  the  specifications  are  met. 

— The  Department  continues  to  maintain 
that  properly  written,  performance- 
based  contracts  under  20  CFR 
629.38(e)(2)  are  not  required  to 
separately  report  or  break  out 
administrative  costs  for  accounting 
purposes. 

— In  exchange  for  the  advantage  o^ered 
by  the  performance  contracting  mode, 
the  JTPA  system  must  accept  that  risk 
is  an  inherent  featiu-e,  both  for  service 
providers  and  SDAs. 

— Explicit  instruction  needs  to  be 
provided  on  the  elements  necessary 
for  an  acceptable  performance-based 
contract. 

— DOL  is  committed  to  maintaining  the 
opportunity  for  rewards  and 
incentives  for  successful  operators, 
but  recognizes  that  public  and  private 
non-profit  agency  excess  revenue 
accruing  from  contracts  must  remain 
within  Uie  JTPA  system. 

— The  new  policy  framework  for 
preformance-based  contracts  should 
be  undertaken  within  the  context  of 
current  policy  objectives  for  the  JTPA 
system,  namely:  Increase  the  level  of 
participation  of  at-risk  populations  in 
the  program;  increase  the  quality  of 
the  training  intervention;  expand  the 
amount  of  basic  skills  training  being 
provided;  and  thus  improve  the 
quaUty  of  placements  for  JTPA 
participants. 

— ^The  Department  must  undertake  the 
establishment  of  new  policy  on 
performance-based  contracting 
collegially,  making  clear  DOL 
objectives  and  DOL's  rethinking  and 
reformulation  of  issues,  with  the  goal 
that  the  JTPA  system  fully  understand 
and  accept  DOL's  objectives  even  if 
there  is  not  full  agreement  on  all 
aspects  of  the  Department's 
interpretatioiL 

— It  is  clear  that  technical  assistance  is 
needed  for  procurement  in  general 
and  specifically  for  the  new 
performance-based  contracting  policy. 
This  may  include  assistance  to  States 
in  setting  rules. 

States  and  SDAs  should  implement 
DOL's  interpretations  and  policy 
guidance  regarding  20  CFR  629.38(eK2} 
within  the  framework  of  the  principles 
stated  above. 


Elements  of  the  Department's 
Interpretation 

/.  Training  Activities  Chargeable 

A.  Definition  of  allowable  adult  and 
youth  training  activities  for  the  purposes 
of  20  CFR  629.38(e)(2): 

•  Training  must  consist  of  a  core  of 
either  occupational  training  or  basic 
skills/remediation  training,  or  both. 

•  All  training  must  be  geared  to  make 
participants  employment  competent  and 
must  be  tied  to  a  specific  or  a  general 
occupational  target.  This  training  need 
not  involve  a  specific  job  title,  but  can 
encompass  a  range  of  jobs  with  similar 
entry  requirements. 

•  Placement  must  be  at  or  above  the 
specific  wage  in  the  agreement,  and 
reflect  an  appropriate  entry  wage  rate 
for  the  specific  or  general  occupational 
target,  given  the  relative  skill  level  of 
trainees.  Again,  this  can  mean  a  range  of 
jobs.  For  example,  the  skills  needed  for 

a  data  entry  technician  allow  entry  into 
jobs  with  di^erent  occupational  titles 
and  types  of  companies. 

B.  Clarification  of  the  allowabiUty  xA 
training  packages  for  the  purposes  of  20 
CFR  629.38(e)(2): 

Acceptable  elements  may  include  but 
are  not  limited  to  outreach,  intake,  skill 
assessment  and  employability 
development  planning,  participant 
services,  basic  skills  development, 
counseling,  pre-employment/work 
maturity  training,  job  search  assistance, 
and  followup  services,  provided  that  a 
core  of  basic  skills  and/or  specific 
occupational  training  per  I.A.  above  is 
the  primary  purpose  of  the  contract 
Also,  the  program  must  be  designed  for 
all  participants  to  receive  the  core 
training. 

C.  Specifications  for  acceptable 
contracts: 

•  In  general,  contracts  are  to  be 
written  in  accordance  with  sound 
procurement  practices  and  applicable 
codes.  This  includes  methods  for 
assuring  wherever  possible  competition 
for  award,  arm's  length  negotiation  of 
contracts,  and  proposal  review  which 
verifies  the  reasonableness  of  proposed 
costs. 

•  Each  contract  shall  cleariy  list  and 
separately  price  each  training 
curriculum  to  be  provided.  All  curricula 
shall  have  a  separate  fixed  unit  cost 

All  elements  constituting  the  training 
package  must  be  dearly  spelled  out  in 
the  contract  This  includes  the  course 
schedule  for  each  element,  the  hours 
and/or  the  number  of  wedcs  of  training, 
the  expected  number  of  total 
participants  who  would  require  the 
element  the  policy  regarding  non- 
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cumpleters  and  the  measurable 
outcome. 

•  The  contract  should  clearly  indicate 
the  organization  which  is  providing  the 
training,  participant  services  and 
administration  being  charged  to  the 
contract.  Care  should  be  given  to 
assuring  that  only  those  administrative 
costs  attributable  to  the  training  are 
chargeable  under  the  contract.  However. 
DOL  is  in  no  way  requiring  that  the 
actual  performance-based  contract 
document  separately  list  administrative 
costs,  or  require  a  separate  reporting  of 
administrative  costs  included  in  the  full 
unit  prices. 

•  job  Search  Assistance  designs. 
Services  and  participant  sequences  that 
do  not  involve  core  training  per  I.A. 
above  such  as  JSA-only  interventions, 
are  not  acceptable  under  the  20  CFR 
629.38(e)(2). 

•  Further,  it  is  strongly  recommended 
that  States  establish  policies  for 
performance-based  contracts  to  be 
designed  to  accommodate  and 
encourage  service  to  more  at-risk 
populations.  This  might  involve  an 
additional  adjustment  to  the  unit  price 
to  provide  increased  financial  incentive 
for  training  and  placing  a  more  at-risk 
population. 

D.  Allowability  of  Umbrella 
Contracts: 

All  contracts,  including  umbrella, 
blanket,  or  comprehensive  service 
contracts  must  meet  the  requirements  of 
elements  I.A.,  B.,  and  C.  above  in  order 
to  qualify  for  the  cost  charging 
provisions  under  20  CFR  629.38(e)(2). 
The  costs  of  fixed  unit  price, 
performance-based  agreements  which 
do  not  satisfy  these  requirements  are  to 
be  allocated  among  the  normal  JTPA 
cost  categories  of  training,  participant 
support,  and  administration. 

E.  Clarification  Regarding  Training 
Package  for  Youth: 

Contracts  may  be  written  under  20 
CFR  629.38(e)(2)  for  training  packages 
for  youth,  which  stipulate  full 
performance  as  attainment  of  one  or 
more  PIC-recognized  competency  skill 
areas  per  the  list  of  positive  outcomes 
found  in  section  106(b)(2)  JTPA,  or  if  the 
training  results  in  employment. 

//.  Payments  to  Contractors  Under  20 
CFR  639.38(e)(2) 

A.  Full  Payment.  Full  payment  of  the 
full  unit  price  is  contingent  upon: 

•  Completion  of  training: 

•  Placement  in  the  occupation  trained 
for  or  within  a  general  occupational 
target: 

•  At  not  less  than  the  wage  rate 
specified  in  the  agreement. 

Further,  the  Department  recommends 
that  States/SOAs  set  a  policy  indicating 


this  wage  rate  should  reflect  the  entry 
level  wage  for  the  occupational  target. 

•  The  agreement  must  provide  for  a 
method  to  reduce  payment  in  cases 
where  individuals  do  not  complete  the 
training  but  do  place  successfully  per 
the  contract,  or  complete  the  training 
and  are  placed  below  the  specified  wage 
level.  For  example,  a  participant  in  word 
processing  drops  out  in  the  fifth  week  of 
a  10-week  training  program,  but  obtains 
a  training  related  job  within  the  general 
occupational  target  at  or  above  the 
specified  wage. 

Further,  the  Department  recommends 
that  State/SDA  policies  provide  that 
participants  who  leave  before  entering 
core  training  per  I.A.  above  either 
— Cannot  be  the  basis  of  any  payment 

earned  by  the  contractor:  or 
— Are  only  the  basis  for  earned 

payments  that  are  apportioned  or 

prorated  among  the  regular  JTPA  cost 

categories,  and  not  charged  100 

percent  to  training. 

B.  Partial  earned  payments  for 
attainment  of  performance  benchmarks. 
The  Department  has  determined  that  in 
specific  circumstances  performance 
short  of  full  performance/placement  can 
be  the  basis  of  earned  payments  for 
partial  performance  when: 

•  The  performance  is  measurable  and 
documented  and  includes  training  per 
I.A.  above: 

•  The  payment  schedule  amount  for 
any  intermediate  benchmark  is  not  more 
than  the  estimated  costs  of  providing 
that  increment  of  the  planned  training. 
However,  the  subtotal  of  possible 
payment  schedule  amounts  for  all 
performance  benchmarks  prior  to  full 
performance/placements  is  to  be  clearly 
less  than  the  point  at  which  the 
contractor's  costs  are  covered,  in  order 
to  ensure  the  principle  of  contractor  risk 
and  to  stimulate  contractor  performance 
to  earn  full  payment. 

•  Costs  associated  with  intake, 
enrollment  and  assessment  activities 
alone  without  participation  in  core 
training  are  not  to  be  the  basis  of  earned 
benchmark  payments  chargeable  100 
percent  to  the  training  cost  category  per 
20  CFR  629.38(e)(2). 

C.  Advance  Payments.  All  payments 
made  to  contractors  prior  to  full 
performance/placement  that  do  not 
conform  to  the  above  requirements  for 
benchmarks  are  to  be  considered 
advances  contingent  on  the  full 
performance/placement  record  of  the 
contract. 

D.  Guidance  on  Payments  to  be 
Withheld  Prior  to  Full  Performance. 
Whether  payments  made  to  contractors 
prior  to  full  performance/placement  are 
advance  payments  or  partial  earned 


payments  for  the  attainment  of 
performance  benchmarks,  in  principle  a 
significant  portion  of  the  total  fixed 
price  should  be  held  back  until  earned 
through  placement.  States  and  SDAs 
have  latitude  to  adjust  the  amount  held 
back  to  accommodate  longer-term  and 
more  intensive  programs  serving  at-risk 
populations,  recognizing  the  operational 
needs  of  contractors  for  funds.  As  a 
matter  of  general  guidance,  an  amount 
equal  to  25  to  30  percent  of  the  total 
contract  cost  would  appear  to  be  a 
prudent  and  significant  holdback  level, 
well  below  reimbursement  of  total 
contractor  expenses,  and  insuring  that 
contracts  are  consistent  with  the 
performance-based  contracting  concept 
of  risk  prior  to  full  performance. 

E.  Threshold  for  Contract  Performance 
in  Order  to  Qualify  for  Provisions  at  20 
CFR  629.38(e)(2). 

In  the  Department's  consideration  of 
payment  issues,  it  was  determined  that 
there  is  a  level  of  contract  placement 
performance  below  which  the  contract 
has  failed.  Failed  contracts  should  not 
be  afforded  under  State/SDA  policies 
the  advantage  of  assigning  all  costs  to 
training  according  to  the  provisions  of  20 
CFR  629.38(e)(2).  Therefore,  the 
Department  strongly  recommends  that 
States  and  SDAs  define  a  threshold 
level  of  placement  performance  below 
which  a  performance-based  contract 
written  under  20  CFR  629.38(e)(2)  would 
be  determined  to  have  failed.  States  and 
SDAs  should  establish  procedures  for 
allocation  or  proration  of  all  costs  of 
such  failed  contracts  among  the  regular 
three  JTPA  cost  categories.  This 
threshold  level  should  be  appropriately 
specified,  taking  into  account  greater  or 
lesser  contractor  risk  in  terms  of  length, 
complexity  of  training,  and  the 
population  to  be  served  by  a  contract. 

F.  Direct  Contracts,  Versus  Tiered 
Administrative  Structures.  Contracts 
which  quahfy  for  the  cost  allocation 
provisions  of  20  CFR  629.38(e)(2)  are 
contracts  for  the  direct  provision  of 
training  by  an  agency,  institution,  or 
business,  and  should  never  involve 
intermediary  administrative  entities. 
Such  an  entity,  if  needed,  should  be 
charged  to  the  administrative  cost 
category.  This  element  of  DOL's 
interpretation  does  not  preclude 
subcontracting  by  the  training 
contractor  of  some  specialized  client 
services  if  this  is  determined  to  be  more 
effective  and  efficient,  and  is  authorized 
by  State/SDA  policies  and  the  contract 
document. 


///.  Revenues  in  Excess  of  Costs,  or 
"Profits" 

Public  or  private  non-profit  contractor 
revenues  in  excess  of  costs  (which  have 
been  properly  earned)  are  to  be  treated 
as  program  income  pursuant  to  20  CFR 
629.32.  Accordingly,  these  funds  may  be 
retained  by  the  service  provider  (or  by 
the  SDA  or  the  Governor)  to  underwrite 
additional  training  or  training  related 
services  pursuant  to  the  project  or 
program  which  generated  them, 
consistent  with  the  purposes  of  JTPA. 
As  with  other  |TPA  program  income, 
contractors  are  to  maintain  records 
which  account  for  the  use  of  these 
funds,  in  anticipation  of  possible  audit. 

Conclusion 

In  the  Department's  view,  fixed  unit 
price,  performance-based  contracts 
written  under  the  provisions  of  20  CFR 
629.38(e)(2)  can,  if  properly 
administered,  focus  JTPA  resources  on 
strong  training  approaches  that  will 
result  in  quality  placements.  It  is 
recognized  that  these  contracts  can  also 
increase  the  effective  investment  in  the 
JTPA  participant  to  bring  about  better 
placement  outcomes  than  those 
obtained  through  other  modes  of 
contracting.  Further,  performance-based 
contracts  can  be  written  specifically  to 
improve  the  degree  to  which  at-risk 
populations  are  helped  through  JTPA. 
For  these  objectives  to  be  achieved, 
some  JTPA  administrators  and  PICs  will 
need  to  move  beyond  preoccupation 
with  ways  to  increase  total  funds 
available  for  administrative  costs  by 
artificially  structuring  every  service 
provider  agreement  or  sub-SDA 
administrative  entity  agreement  as  an 
agreement  chargeable  100  percent  to 
training.  Similarly,  others  will  meet  to 
reconsider  approaches  that  set  over- 
inflated  service  provider  agreement 
placement  goals.  These  approaches 
cause  contracts  to  be  written  under  20 
CFR  629.38(e)(2)  primarily  to  ensure  that 
an  SDA  has  a  fail-safe  method  for 
achieving  its  overall  performance 
standards,  without  careful  consideration 
of  pressures  on  contractors  to  cream  the 
eligible  population  to  obtain  easier,  less 
at-risk  participants  and  low  cost 
placements. 

Because  the  present  day  reliance  on 
the  performance-based  contract  mode  is 
so  pervasive,  issues  concerning  State, 
SDA.  and  PIC  basic  program 
philosophies  and  priorities  must 
necessarily  be  weighed  and  mediated  in 
administering  agreements,  in  addition  to 
the  technical  considerations  of 
procurement,  contract  content,  and 
compliance  with  Federal  requirements. 
I'his  presents  a  second  and  equally 


important  level  of  challenge  in  designing 
the  most  appropriate  contracting 
approach  in  each  State  and  SDA. 

Signed  at  Washington,  DC.  this  2nd  day  of 
August  1988. 
Roberts  T.  Jones, 

A  cting  Assistant  Secretary  of  Labor 
[FR  Doc.  8ft-17954  Filed  S-&-m:  8:45  am) 
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Mine  Safety  and  Health  Administration 

1  Docket  No.  M-88-127-C] 

Becky  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Becky  Coal  Company,  Inc..  P.O.  Box 
532,  Pineville,  Kentucky  40977  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 
Mine  No.  5  (I.D.  No.  15-16247)  located  in 
Whitley  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  is  required  to  be  kept  operative  and 
properly  maintained  and  frequently 
tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 


undetected  methane  buildup  between 
trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  wll  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  aH'ected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  8, 1988.  Copies  of  the  p>etition 
are  available  for  inspection  at  that 
address. 

Date:  August  3, 1988. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 

and  Variances. 

(FR  Doc.  86-17955  Filed  8-8-88;  8:45  am) 
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[Docket  No.  M-88-123-C] 

Green  River  Coal  Co.  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Green  River  Coal  Company,  Inc.. 
Route  3,  Box  284-A,  Madisonville. 
Kentucky  42431  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.1105 
(housing  of  underground  transformer 
stations,  battery-charging  stations, 
substations,  compressor  stations,  shops, 
and  permanent  pumps)  to  its  Green 
River  No.  9  Mine  (I.D.  No.  15-13469) 
located  in  Hopkins  Coimty,  Kentucky. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 
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1.  The  petition  concerns  the 
requirement  that  permanent  pumps  be 
housed  in  fireproof  structures  or  areas. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  TRW  submergible 
pump  to  drain  water  from  the  sump 
beneath  the  intake  air  shaft.  In  support 
of  this  request,  petitioner  states  that — 

fa)  The  operating  electrical  parts  of 
the  submergible  pump  are  submerged  in 
water  in  the  sump  at  all  times; 

(b)  In  the  event  the  water  level  in  the 
sump  drops  more  than  1  inch  below  the 
intake  point  on  this  pump,  the  pump 
would  discontinue  pumping  water  from 
the  sump.  Therefore,  the  electrical 
operating  parts  of  the  pump  are  never 
exposed;  and 

(c)  The  electrical  power  supply  to  the 
submergible  pump  enters  the  pump  at  a 
point  which  is  also  below  the  water 
level  in  the  sump  at  all  times. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  8, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  August  3.  1988. 
Patrida  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 
[FR  Doc.  88-17956  Filed  8-8-88:  8:45  am] 

BtLUNQ  COOE  4510-43-M 


[Docket  Na  M-8S-125-C] 

Jean  and  Mary  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Jean  and  Mary  Coal  Company,  Inc., 
109  Broad  Bottom  Road,  Pikesville, 
Kentucky  41501  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.035 
(weekly  examinations  for  harzardous 
conditions]  to  its  No.  1  Mine  (I.D.  No. 
15-13745)  located  in  Floyd  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 


examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  the  abandoned 
area  of  the  mine  has  been  closed 
because  of  unsafe  roof  conditions.  To 
restore  one  entry  to  safe  condition 
would  require  six  months  work,  or 
longer,  in  an  area  that  is  already 
deemed  dangerous. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  two  evaluation 
points  at  the  beginning  of  the 
abandoned  area  where  a  qualified 
person  can  examine  the  quantity  and 
quality  of  air  used  to  ventilate  the 
abandoned  area.  In  support  of  this 
request,  petitioner  states  that — 

(a)  These  examinations  would  be 
made  daily,  instead  of  weekly,  and 
recorded  in  the  pre-shift/on-shift 
examination  book; 

(b)  This  abandoned  area  is  not  part  of 
the  mine's  escapeway  system,  intake 
and  belt  entries  are  escapeways; 

(c)  Air  passing  through  this  area  does 
not  pass  over  any  power  sources;  and 

(d)  No  methane  has  been  detected  in 
this  area. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  8, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  3. 1988. 

Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

(FR  Doc.  88-17957  Filed  8-8-88;  8:45  am] 

BILUNQ  COOE  4S10-43-M 


[Docket  No.  M-88-132-C] 

KeiT-McGee  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Kerr-McCee  Coal  Corporation,  P.O. 
Box  727,  Harrisburg,  Illinois  62946  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1002  (location  of  trolley 
wires,  trollery  feeder  wires,  high  voltage 
cables  and  transformers)  to  its  Galatia 


Mine  56-1  (I.D.  No.  11-02752)  located  in 
Saline  County,  Illinois.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows; 

1.  The  petition  concerns  the 
requirement  that  trollery  wires  and 
trolley  feeder  wires,  high  voltage  cables 
and  transformers  not  be  located  inby  the 
last  open  crosscut  and  be  kept  at  least 
150  feet  from  pillar  workings. 

2.  Petitioner  plans  to  use  longwall 
equipment  in  the  No.  6  seam  at  the  mine. 
The  width  of  the  coal  panels  will  require 
2900  horsepower  to  power  the  longwall 
system.  In  order  to  supply  power  to  such 
a  system  from  a  power  system  limited  to 
1000  volts,  the  following  problems  arise: 

(a)  The  ampacity  requirements  at  1000 
volts  are  such  that  very  heavy  cables 
are  required.  These  large,  heavy  cables 
can  cause  congested  work  space, 
handling  problems,  and  accidents 
associated  with  sprains  and  strains; 

(b)  Poor  voltage  regulation  resulting  in 
motor  overheating  and  lack  of  torque  to 
be  supplied  to  the  face  conveyor;  and 

(c)  At  1000  volts,  the  interrupting 
limits  of  the  available  circuit  breakers  is 
approached,  resulting  in  a  diminished 
safety  factor. 

3.  As  an  alternate  method,  petifioner 
proposes  to  use  high-voltage  (2,400  volt) 
cables  to  supply  power  to  permissible 
longwall  face  equipment  in  or  inby  the 
last  open  crosscut,  with  specific 
equipment  and  conditions  as  outlined  in 
the  petition. 

4.  Petition  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  8, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  88-17958  Filed  8-8-88;  8:45  am] 
BIUINQ  CODE  4S10-43-M 


[Docket  No.  M-88-120-C] 
North  Star  Coal  Company,  Inc. 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

North  Star  Coal  Company,  Inc.,  110 
Main  Street,  Oak  Hill.  West  Virginia 
25901  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103-4 
(automatic  fire  sensor  and  warning 
device  systems;  installation:  minimum 
requirements)  to  its  Beckley  No.  4  Mine 
(I.D.  No.  46-02166)  located  in  Raleigh 
County.  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
flight. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system.  A  low-level  carbon 
monoxide  (CO)  detection  system  would 
be  installed  in  all  belt  entries,  at  each 
tailpiece  and  at  intervals  not  to  exceed 
2000  feet  along  each  conveyor  belt  entry. 
The  velocity  of  air  in  the  belt  conveyor 
entry  would  be  50  feet  per  minute  or 
greater  and  have  a  definite  and  distinct 
movement  in  the  designated  direction. 
The  low-level  CO  system  would  be 
capable  of  giving  warning  of  a  fire  for  a 
minimum  of  four  hours  after  the  source 
of  power  to  the  belt  is  removed.  The  CO 
system  would  initiate  the  fire  alarm 
signals  at  an  attended  surface  location 
where  there  is  two-way  communication. 
The  person  would  be  located  so  that  the 
signal  can  be  seen  if  CO  levels  reach  10 
parts  per  million  (ppm)  and  heard  at  15 
ppm  above  the  ambient  level  for  the 
mine.  The  person  would  be  trained  in 
the  operation  of  the  CO  monitoring 
system  and  in  the  proper  procedures  to 
follow  in  the  event  of  an  emergency  or 
malfunction.  The  CO  system  would  be 
capable  of  identifying  any  activated 
sensor  and  for  monitoring  electrical 
continuity  to  detect  electrical 
malfunctions. 

3.  The  CO  monitoring  system  would 
be  visually  examined  at  least  once  each 
shift  and  tested  for  functional  operation 
weekly  to  ensure  the  monitoring  system 
is  functioning  properly.  The  monitoring 
system  would  be  caliberated  with 
known  concentrations  of  CO  and  air 
mixtures  at  least  monthly. 

4.  If  the  CO  monitoring  system  is 
deenergized  for  routine  maintenance  or 
for  failure  of  a  sensor  unit,  the  belt 
conveyor  may  continue  to  operate  if 
qualified  persons  will  patrol  and 


monitor  the  belt  conveyor  using  hand- 
held CO  detecting  devices. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  8, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  August  3, 1988. 
Patricia  W.  SUvey. 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

[PR  Doc.  88-17959  Filed  8-8-88:  8:45  am] 

BILUNG  CODE  4S10-43-M 

[Docket  No.  IM-88-116-C] 

Stump  Coal  Co.  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Stump  Coal  Company.  Inc.,  R.  3,  Box 
898,  Phelps,  Kentucky  41553  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  No.  7  Mine 
(I.D.  No.  15-12359)  located  in  Pike 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  seals  be  examined  in 
their  entirety  on  a  weekly  basis. 

2.  Petitioner  states  that  a  seal 
installed  in  the  No.  6  entry  cannot  be 
safely  examined  because  of  an 
approved  corrective  action  plan  for  the 
inadvertent  penetration  of  an  active  gas 
well  pipe  casing. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  air  measurement 
stations  that  would  allow  effective 
evaluation  of  the  ventilation  in  the  area. 
All  air  measurement  stations  and 
approaches  to  the  stations  would  be 
maintained  in  safe  condition.  All 
measurements  would  be  made  by  a 
certified  person.  The  date,  time  and 
results  of  the  examinations  would  be 
recorded  in  a  book,  or  on  a  date  board 
at  each  measuring  station.  In  support  of 
this  request,  petitioner  states  that — 

(a)  A  map  showing  the  normal 
direction  of  the  air  current  flow  in  this 


area  would  be  posted  at  each  measuring 
station  and  at  other  strategic  locations. 
Any  change  in  the  flow  of  the  air 
currents  would  immediately  be  reported 
to  the  mine  foreman; 

(b)  All  persons  who  work  in  this  area 
would  be  instructed  in  emergency 
evacuation  procedures.  Persons  not 
normally  employed  in  this  area  would 
be  instructed  in  emergency  evacuation 
procedures  and  escapeway  routes 
before  starting  work  in  the  area; 

(c)  The  mine  is  located  above 
drainage  and  no  methane  liberation  has 
been  detected; 

(d)  The  mine  is  ventilated  by  the  use 
of  an  exhausting  fan: 

(e)  Explosives  are  not  used,  as  coal  is 
mined  by  use  of  continuous  mining 
methods:  and 

(f)  A  high  pressure  water  line,  fire 
sensors  and  required  fire  fighting 
equipment  are  maintained. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  8. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  August  3, 1988. 
Patricia  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  88-17960  Filed  8-8-88;  8:45  am] 

BILUNG  CODE  4S10-43.4H 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[88-72] 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 
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Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  hsted 
should  be  submitted  to  the  Agency 
Qearance  Officer  and  the  OMB 
Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  September  8, 1988.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  lohn  F.  Duggan,  NASA 
Agency  Clearance  Officer,  Code  NPN, 
NASA  Headquarters,  Washington,  DC 
20546;  Bruce  McConnell,  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3235,  New  Executive  Office 
Building.  Washington  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  Radio  Program  Survey  and 
Promotion. 

Type  of  Request-  New. 

Frequency  of  Report:  Semi-annually. 

Type  of  Respondent  Businesses  or 
other  for  profit,  non-profit  institutions, 
small  businesses  or  organizations. 

Number  of  Respondents:  1,400. 

Hours  per  Response:  .10. 

Annual  Responses:  2,800. 

Annual  Burden  Hours:  280. 

Abstract-Need/Uses:  Form  NHQ  Div. 
715  will  be  used  to  periodically  survey 
and  monitor  the  use  of  NASA's  "Space 
Story"  and  "Frontiers"  programs  that 
have  been  distributed  to  radio  stations 
throughout  the  country.  It  provides  the 
necessary  information  for  NASA  to 
measure  the  effectiveness  of  these 
public  service  programs. 

fohn  F.  Duggan, 

Director,  General  Management  Division. 
August  1. 1988. 

[FR  Doc.  88-17915  Filed  8-8-88:  8:45  amj 
BIUJNG  CODE  7S10-01-II 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  th«  Arts, 
Dance  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a](2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463],  as  aoiended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 


Advisory  Panel  (General  Services  to  the 
Field  Section)  to  the  National  Council  on 
the  Arts  will  be  held  on  August  29, 1988, 
from  8:30  a.m.-8:00  p.m..  and  on  August 
30, 1988,  from  8:30  a.m.-6:00  p.m.,  in 
room  M-14  of  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20508. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  30, 1988,  from 
4:00  p.m.-6.-tX)  p.m.  The  topics  for 
discussion  will  include  guidelines  and 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  August  29. 1988.  from  8:30 
a.m.-8;00  p.m..  and  on  August  30, 1988. 
from  8:30  a.m.-4:00  p.m.,  and  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

August  2. 198a 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

[FR  Doc.  88-17877  Filed  8-8-88;  8:45  am) 

BIU.IMQ  CODE  7537-01-4M 


National  Endowment  for  the  Arts, 
Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Presenting 
Organizations  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  22, 1988,  from  9«0  a.m.-7:30  p.m., 
and  on  August  23-28, 1988,  from  8:30 
a.m.-7:00  p.m.,  and  on  August  27, 1988, 
from  8:30  a.m.-6«)  p.m.  in  room  M-07  of 
the  Nancy  Hanks  Center.  1100 


Pennsylvania  Avenue  NW..  Washington. 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  27. 1988.  from 
9:00  a.m.-l:00  p.m.  The  topics  for 
discussion  will  include  guidelines  and 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  August  22, 1988.  from  9:00 
a.m.-7:30  p.m..  and  on  August  23-28, 
198a  from  8:30  a.m.-7:00  p.m.,  and  on 
August  27. 1988,  from  8:30  a.m.-9:00  a.m., 
and  on  August  27, 1988,  from  1:00  p.m.- 
5:00  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-^5433. 

August  Z,  1988. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 

[FR  Doc.  88-17878  Filed  8-8-88;  8:45  am) 
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National  Endowment  on  ttte  Arts, 
Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Utilization  of  Museum 
Resources  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  23-25, 1988,  from  9-JOO  a.m.-5:30 
p.m.  in  room  730  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW.. 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
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Tinancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9){B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 
August  2, 198& 
Yvonne  M.  Sal>ine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[PR  Doc  88-17879  Filed  8-8-88;  &45  am) 
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National  Endowment  for  the  Arts, 
Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Multi-Music 
Presenters/Solo  Recitalists  Presenters 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  August  24-25. 1988, 
from  9:00  a.m.-6:00  p.m.,  and  on  August 
26, 1988,  from  9:00  a.m.-5:30  p.m.,  in 
room  714  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  26. 1988.  from 
3:30  p.m.-5:30  p.m.  The  topics  for 
discussion  will  include  guidelines  and 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  August  24-25. 1988,  from  9:00 
a.m.-6:00  p.m.,  and  on  August  28, 1988, 
from  9:00  a.m.-3:30  p.m.,  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  fmancial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disabihty,  please  contact  the 
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Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506.  202/682-5532.  TTY  202/882- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  202/682-5433. 

August  2, 1988. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  86-17880  Filed  8-8-88:  8:45  am) 
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NUCLfAR  REGUU^TORY 
COMMISSION 

(Docket  Nos.  50-361  and  50-362] 

Southern  Califomia  Edison  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  amendments 
to  Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15  issued  to  Southern 
Califomia  Edison  Company,  et  al.  (the 
licensee),  for  operation  of  the  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  located  in  San  Diego 
County.  Califomia. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

Section  3/4.1.3.4  of  the  Technical 
Specifications  currently  requires  the 
Control  Element  Assembly  (CEA)  drop 
time,  from  a  withdrawn  position  greater 
than  or  equal  to  145  inches,  to  be  less 
than  or  equal  to  3.0  seconds  from  when 
electrical  power  is  interrupted  to  the 
CEA  drive  mechanism  until  the  CEA 
reaches  its  90  percent  inserted  position. 
This  drop  time  is  required  to  be 
demonstrated  through  measurement 
prior  to  criticality  whenever  the  reactor 
vessel  head  has  been  removed, 
following  maintenance  on  the  CEA  drive 
mechanisms  which  could  affect  drop 
time,  and  every  18  months.  The 
proposed  change  would  increase  the 
maximum  allowable  drop  time  from  3.0 
seconds  to  3.2  seconds. 

Need  for  the  Proposed  Action 

Previously  each  CEA  was  withdrawn 
from  the  core  to  its  full  out  position  and 
dropped  by  opening  its  individual  circuit 
breaker.  Beginning  with  Unit  2  Cycle  4 
startup,  a  new  method  of  measuring 
CEA  drop  times  was  used  in  which  the 


reactor  trip  breakers  are  the  point  at 
which  power  is  interrupted  to  the  CEA 
gripper  coils  rather  than  the  individual 
breakers.  This  new  method  uses  the 
reactor  trip  breakers  and.  therefore, 
more  accurately  reflects  the  operation  of 
the  reactor  protection  system  during  a 
scram.  During  the  Unit  2  startup  tests, 
the  CEA  drop  times  obtained  using  the 
new  method  were  longer  than  those 
obtained  using  the  previous  method. 
This  has  been  found  to  be  due  to  the  fact 
that  the  circuit  dissipating  gripper  coil 
stored  energy  has  a  longer  time  constant 
when  tripped  by  the  reactor  trip 
breakers  than  when  tripped  by  the 
individual  circuit  breakers.  Unit  3  is 
currently  in  a  refueling  outage  and  will 
use  the  new  test  method  during  Cycle  4 
startup.  Since  a  review  of  previous  Unit 
3  CEA  drop  time  measurements 
indicated  that  there  is  a  potential  for  at 
least  one  CEA  to  fail  to  meet  the  3.0 
seconds  requirement,  the  proposed 
change  would  increase  the  specified 
drop  time  to  3.2  seconds  in  order  to 
avoid  possible  delay  of  Unit  3  restart. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  Technical  Specifications  and  has 
concluded  that  the  proposed  change 
provides  reasonable  assurance  that  the 
facility  can  be  operated  safely.  This 
change  will  not  alter  the  impacts  of 
normal  operation.  The  proposed  change 
does  not  increase  the  probability  or 
consequences  of  accidents.  There  will 
be  no  increase  in  the  probability  of  any 
accident  because  the  CEA  drive 
mechanisms  have  not  been  changed. 
With  respect  to  the  consequences  of 
accidents,  the  increased  drop  time  is 
either  bounded  by  previous  analyses  or 
is  compensated  for  by  penalty  factors  or 
design  conservatisms.  Therefore,  the 
consequences  of  previously  analyzed 
accidents  will  not  be  increased.  No 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
oflfsite  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant  adverse 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  Technical  SpeciHcations 
involves  systems  located  within  the 
restricted  areas  as  defined  in  10  CFR 
Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
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that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

The  Notice  of  Consideration  of 
Issuance  of  Amendments  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  July  8. 1988  (53  FR 
25711).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  these  notices. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  is  no  significant  adverse 
environmental  effect  that  would  result 
from  the  proposed  action,  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  Denial 
of  the  request  would  not  reduce 
environmental  impacts  of  plant 
operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
Related  to  the  Operation  of  the  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  dated  April  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  this  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  June  14, 1988  and  the 
supplementary  information  provided  by 
letters  dated  July  13  and  July  25, 1988, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington,  DC,  and  at  the  General 
Library,  University  of  California  at 
Irvine,  Irvine,  California  92713. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  August  1988. 


For  the  Nuclear  Regulatory  Commission. 
George  W.  Knighton. 

Director,  Project  Directorate  V,  Division  of 
Reactor  Projects — ///.  IV.  V  and  Special 
Projects.  Off  ice  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  88-17940  Tiled  8-8-88;  8:45  am) 
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(Docket  No.  50-271] 

Vermont  Yankee  Nuclear  Power  Corp., 
Vermont  Yankee  Nuclear  Power 
Station;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
28  issued  to  Vermont  Yankee  Nuclear 
Power  Corporation,  (the  licensee),  for 
operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  located  in 
Windham  County,  Vermont. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  surveillance  frequency 
requirements  for  trip  system  logic  testing 
and  calibration  from  once  every  six 
months  to  once  per  operating  cycle  and 
require  more  detailed  testing  than  is 
required  by  current  Technical 
Specification. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  November  30, 1987 
with  clarifying  information  provided 
January  20, 1988  and  April  13, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  will  be 
a  safety  enhancement  over  the  old  TS. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  bring  the  Vermont 
Yankee  TS  into  closer  agreement  with 
the  Standard  Technical  Specifications 
and  require  improved  testing.  The 
proposed  changes  do  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact 


With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  January  25, 1988  (53 
FR  2115).  A  petition  for  leave  to 
intervene  was  filed  following  this  notice 
by  the  State  of  Vermont;  however, 
following  extensive  discussion  between 
the  technical  staffs  of  the  State  and  the 
NRC.  the  State  withdrew  its  hearing 
request.  On  June  30. 1988.  the  Atomic 
Safety  and  Licensing  Board  dismissed 
the  petition  to  intervene  and  terminated 
the  proceeding. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  less  satisfactory  testing. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Vermont  Yankee  Nuclear  Power 
Station,  July.  1972. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  30, 1987 
and  clarifying  information  provided 
January  20. 1988  and  April  13. 1988 


which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  Brooks  Memorial 
Library,  244  Main  Street,  Brattleboro, 
Vermont  05301. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  G.  McDonald, 

Acting  Director,  Project  Directorate  1-3, 

Division  of  Reactor  Projects  l/II 

[FR  Doc.  88-17941  Filed  8-8-88;  8:45  am) 
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[Docket  No.  50-124] 

Environmental  Assessment  and 
Finding  of  No  Significant  impact 
Regarding  Termination  of  Facility 
Operating  Ucense  No.  R-62;  Virginia 
Polytechnic  institute  and  State 
University,  Argonaut  Reactor  Facility 

The  U.S.  Nuclear  Regulatory 
Commission  (The  Commission]  is 
considering  issuance  of  an  Order 
terminating  Facility  Operating  License 
No.  R-62  for  Virginia  Polytechnic 
Institute  and  State  University  Argonaut 
Reactor  Facility  located  in  Blacksburg, 
Virginia,  in  accordance  with  the 
application  dated  July  17, 1986,  as 
supplemented. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  application  dated  July  17, 1986  as 
supplemented,  Virginia  Polytechnic 
Institute  requested  authorization  to 
decontaminate  and  dismantle  its 
Argonaut  Reactor  Facility,  to  dispose  of 
its  component  parts  in  accordance  with 
the  proposed  dismantling  plan,  and  to 
terminate  Facility  Operarting  License 
No.  R-62.  Following  an  "Order 
Authorizing  Dismantling  of  Facility  and 
Disposition  of  Component  Parts."  dated 
October  29, 1986,  Virginia  Polytechnic 
Institute  completed  the  dismantlement 
and  submitted  a  final  survey  report  on 
April  6, 1987.  Region  II  conducted  final 
surveys  during  July  1987  through  April 
1988.  These  surveys  are  documented  in 
Region  II  Inspection  Reports  Nos.  50- 
124/87-01  and  50-124/88-01.  The  staff 
agrees  with  the  analysis  and  the 
conclusion  in  the  Virginia  Polytechnic 
Institute  final  report,  as  amended. 

Need  for  Proposed  Action 

In  order  to  release  the  facility  for 
unrestricted  access  and  use.  Facility 
Operating  License  No.  R-62  must  be 
terminated. 
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Environmental  Impact  of  License 
Termination 

The  Virginia  Polytechnic  Institute, 
indicates  that  the  residual 
contamination  and  dose  exposures  are 
less  than  the  requirements  of  Regulatory 
Guide  1.86.  Table  I  and  the  maximum 
exposure  of  5  microR/hr  above 
background  at  one  meter.  These 
measurements  have  been  verified  by  the 
NRC.  The  NRC  finds  that  since  these 
criteria  have  been  met  there  is  no 
significant  impact  on  the  environment 
and  the  facility  can  be  released  for 
unrestricted  used.  The  area  formerly 
occupied  by  the  reactor  will  be  modified 
to  take  advantage  of  the  crane  used  for 
the  reactor  to  fabricate  and  assemble 
equipment  used  for  high-energy 
research. 

Alternatives  to  the  Proposed  Action 

Since  the  reactor  and  component  parts 
have  been  dismantled  and  disposed  of 
in  accordance  with  NRC  regulations  and 
guidelines,  there  is  no  alternative  to 
termination  of  Facility  Operating 
License  No.  R-62. 

Agencies  and  Persons  Consulted 

Personnel  from  the  Radiological  Site 
Assessment  Program,  Oak  Ridge 
Associated  Universities  (an  NRC 
contractor)  assisted  Region  II  in  the 
conduct  of  the  Termination  Survey  for 
the  Virginia  Polytechnic  Institute 
Argonaut  Reactor  Facility. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  Environment  Impact 
Statement  for  the  proposed  action. 
Based  upon  the  foregoing  Environmental 
Assessment,  the  Commission  has 
concluded  that  the  issuance  of  the  Order 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  apphcation  for 
termination  of  Facility  Operating 
License  No.  R-62,  dated  July  17. 1986,  as 
supplemented.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC 
20555. 

Dated  at  Rockville.  Maryland  this  2nd  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Lester  S.  RubeDstein, 

Acting  Director,  Standardization  and  Non- 
Power,  Reactor  Project  Directorate,  Division 
of  Reactor  Projects  III,  IV,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-17942  Filed  8-8-88;  8-45  am] 
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[Docket  No.  50-341] 

Detroit  Edison  Co.  and  Wolverine 
Power  Supply  Cooperative,  Inc.; 
Issuance  of  Amendment  to  Facility 
Operating  Ucense 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  24  to  Facility 
Operating  License  No.  NPF-43,  issued  to 
the  Detroit  Edison  Company  and 
Wolverine  Power  Supply  Cooperative, 
Inc.  (the  licensees],  which  revised  the 
Technical  Specifications  (TSs]  for 
operation  of  Fermi-2  located  in  Monroe 
County.  Michigan.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  allows  continued  use 
of  release  pathways  for  which  effluent 
monitoring  instrumentation  is  not 
operable  provided  grab  samples  and 
analysis  and/or  fiow  rate  calculations 
are  made  at  the  specified  frequencies. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings,  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
May  13, 1988  (53  FR  17130).  No  request 
for  hearing  or  petition  to  intervene  was 
filed  following  this  notice. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on  July 
26.  1988  at  53  FR  28081. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  28, 1988.  (2) 
Amendment  No.  24  to  License  No.  NPF- 
43.  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW.,  Washington,  DC 
20555,  and  at  the  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects — ^IIL  IV,  V  and 
Special  Projects. 

Dated  at  Rockville,  Maryland,  this  28lh  day 
of  July,  1988. 
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For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay. 

Project  Manager.  Project  Directorate  lll-t. 
Division  of  Reactor  Projects — ///,  IV.  V  & 
Special  Projects. 
[FR  Doc.  88-17943  Filed  8-8-88:  8:45  am] 

BtUJNQ  CODE  75MM)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs.  450  Fifth  Street.  NW., 
Washington,  DC  20549. 

New  Form  N-17f-l,  File  270-316.  Form 
N-17f-2.  File  270-317.  Form  ADV-E.  File 
270-318. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  0MB  approval  proposed 
forms  N-17f-l  and  N-17f-2  under  the 
Investment  Company  Act  of  1940  ("1940 
Act")  and  form  ADV-E  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act"). 

Form  N-17f-l  is  the  cover  sheet  for 
accountant  examination  certificates 
filed,  pursuant  to  rule  17f-l  under  the 
1940  Act.  by  management  investment 
companies  maintaining  securities  or 
other  investments  with  companies  that 
are  members  of  a  national  securities 
exchange.  There  are  approximately  23 
registrants  currently  filing  accountant 
examination  certificates.  The  time 
necessary  for  investment  companies  to 
comply  with  the  proposed  form's 
requirements  would  be  less  than  three 
minutes. 

Form  N-17f-2  is  the  cover  sheet  for 
accountant  examination  certificates 
filed,  pursuant  to  rule  17f-2  under  the 
1940  Act,  by  management  investment 
companies  maintaining  custody  of 
securities  or  other  investments.  There 
are  approximately  115  registrants 
currently  filing  accountant  examination 
certificates.  The  time  necessary  for 
investment  companies  to  comply  with 
the  proposed  form's  requirements  would 
be  less  than  three  minutes. 

Form  ADV-E  is  the  cover  sheet  for 
accountant  examination  certificates 
filed,  pursuant  to  rule  206(4)-2  under  the 
Advisers  Act,  by  investment  advisers 
retaining  custody  of  client  securities  or 
funds.  There  are  approximately  1200 
registrants  currently  filing  accountant 
examination  certificates.  The  time 


necessary  for  investment  advisers  to 
comply  with  the  proposed  form's 
requirements  would  be  less  than  three 
minutes. 

General  comments  should  be 
submitted  to  OMB  Desk  Officer:  Robert 
Neal.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  3228 
NEOB,  Washington,  DC  20503. 

Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  to  Robert 
Neal  at  the  above  address  and  to 
Kenneth  A.  Fogash.  Deputy  Executive 
Director,  U.S.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549-6004. 
lonathan  G.  Katz. 
Secretary. 
August  2. 1988. 

(FR  Doc.  88-17921  Filed  8-8-88;  8:45  am] 

BILUNG  CODE  MIO-OI-M 

[Release  No.  34-25961;  File  Nos.  SR-Amex- 
86-19;  SR-CBOE-86-15;  SR-NYSE-86-20; 
SR-PSE-86-15;  SR-Phlx-86-21  ] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.; 
Chicago  Board  Options  Exchange, 
inc.;  New  York  Stock  Exchange,  inc.; 
Pacific  Stock  Exchange,  Inc.; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Partially  Approving  Proposed 
Rule  Changes 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  *  thereunder, 
the  American  ("Amex").  New  York 
("NYSE"),  Pacific  ("PSE").  and 
Philadelphia  ("Phlx")  Stock  Exchanges, 
and  the  Chicago  Board  Options 
Exchange  ("CBOE")  (collectively,  the 
"Exchanges"),  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  in  1986 
proposed  amendments  to  their  rules 
governing  the  selection  and  continuing 
eligibility  of  stocks  underlying 
exchange-traded  options. 

The  Exchanges'  proposed  rule 
changes  were  published  for  comment  in 
Securities  Exchange  Act  Release  Nos. 
23417  (July  11, 1986).  51  FR  26084  (File 
No.  SR-Amex-86-19),  and  23597 
(September  5, 1986).  51  FR  32988  (File 
Nos.  SR-CBOE-86-15:  SR-NYSE-86-20: 
SR-PSE-86-15;  SR-Phlx-86-21).  The 
Commission  did  not  receive  any 
comment  letters  relating  to  the 
Exchanges'  proposals. 


The  Exchanges  currently  have  in 
place  uniform  rules  governing  the  initial 
and  continuing  eligibility  of  equity 
securities  underlying  standardized 
options.  In  order  for  options  to  be  traded 
on  an  individual  stock,  the  stock  and  its 
issuer  must  satisfy  on  a  continuing  basis 
criteria  relating  to,  for  example,  non- 
default,  net  income,  number  of 
shareholders,  and  market  price  per 
share.  In  general,  the  initial  listing 
standards  and  the  maintenance  criteria 
measure  the  quality  of  the  issuer  and  the 
quality  of  the  market  for  the  underlying 
security. 

In  1986,  the  Exchanges  proposed 
modifications  to  their  listing  and 
maintenance  standards.  The  proposed 
amendments,  the  specific  content  of 
which  is  contained  in  the  above- 
referenced  releases,  would  ease  the 
Exchanges'  fisting  and  maintenance 
criteria,  thereby  increasing  the  number 
of  stocks  eligible  for  options  trading. 
The  Commission,  pending  final  action 
on  its  proposal  to  abolish  the  options 
allocation  system  and  institute  multiple- 
trading  of  options  '  on  exchange-listed 
equity  securities,  has  declined  to  date  to 
approve  the  Exchanges'  proposals. 

In  the  wake  of  the  October  1987 
market  break,  the  Exchanges  have 
asked  the  Commission  to  approve  the 
portion  of  their  proposals  relating  to 
stock  price  maintenance  standards.  In 
particular,  the  maintenance  standards 
would  be  amended  so  that  a  security 
would  continue  to  remain  eligible  for 
options  trading  unless  its  market  price 
per  share  closed  below  $5  on  the 
majority  of  business  days  during  a  six- 
month  period.  The  current  maintenance 
standard  is  $8.* 


■  15  U.S.C.  788(b)(1)  (1982). 
'  7  CFR  240.19l)-4  (1988). 


'  Standardized  equity  options  on  gtoc)(S  not  (isted 
for  trading  on  a  nationa)  securities  exctiange  may  be 
traded  on  more  that  one  options  exchange. 
Currentjy.  however,  other  than  a  few  "grand- 
fathered" options,  equity  options  on  slocl^s  (isted  on 
a  national  securities  exchange  can  be  traded  only 
on  one  of  the  five  domestic  options  exchanges. 
These  options  were  allocated  pursuant  to  a  lottery 
system  administered  by  the  Exchanges.  The 
Commission  has  published  for  comment  and  held 
hearings  on  a  proposed  rule.  Rule  19c-5  under  the 
Act.  that  would  require  multiple-listing  of  equity 
options  on  exchange-listed  stocks.  See  Securities 
Exchange  Act  Release  No.  24613  (June  18. 1987).  52 
FR  23849. 

*  The  Amex.  CBOE.  PSE.  and  Phlx  petitioned  the 
Commission  in  a  letter  from  Craig  R.  Carberry. 
Director.  Options  Compliance.  PSE.  to  Howard 
Kramer.  Assistant  Director.  Division  of  Market 
Regulation.  SEC.  dated  April  13.  1988  ("Exchange 
Petition").  The  NYSE  which  in  File  No.  SR-NYSE- 
86-20  originally  had  proposed  to  reduce  its  stock 
price  maintenance  standard  to  S6  rather  than  S5, 
has  agreed  to  adopt  the  uniform  S5  standard.  May 
24.  1988  telephone  conversation  between  David 
Krell.  Vice  President  for  Options.  NYSE,  and  David 
Underbill.  Attorney.  Division  of  Market  Regulation. 
SEC. 
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In  support  of  their  proposal,  the 
Exchanges  cited  the  fact  that  a  number 
of  options  that  would  be  required  to  be 
delisted  due  to  October  market  break 
price  declines  "remain  quite  active  due 
to  continuing  investor  interest."  *  The 
Exchanges  also  aruged  that  the 
continuing  availability  of  options  on 
lower-priced  stocks  would  allow 
investors  to  hedge  against  possible 
future  market  disruptions  and  that  lower 
maintenance  standards  would  not  affect 
the  proliferation  of  strike  prices  and 
expiration  months  because  options 
delisted  under  the  current  maintenance 
criteria  would  simply  be  replaced  by 
other  options.  In  addition,  the 
Exchanges  noted  the  "growing 
realization  that  lower  priced  issues 
significantly  contribute  to  the  market 
mix  of  exchange  option  floors."  '  Last, 
the  Exchanges  requested  that  institution 
of  the  revised  maintenance  standards  be 
made  retroactive  to  January  1, 1988. 

The  Commission  has  determined  to 
approve  the  reduction  of  the  Exchanges' 
stock  price  maintenance  standards  from 
$8  to  $5.  Specifically,  the  Commission 
finds  that  the  proposed  rule  changes 
relating  to  stock  price  maintenance 
standards  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
national  securities  exchanges,  and,  in 
particular,  the  requirements  of  section 
6  '  and  the  rules  and  regulations 
thereunder.  In  the  wake  of  the  October 
1987  market  break,  a  number  of  stocks 
that  previously  traded  above  $8  on  a 
consistent  basis  now  trade  in  the  $5  to 
$8  range.  The  Commission  believes  that 
reduction  of  the  Exchanges'  stock  price 
maintenance  standards  from  $8  to  $5 
will  enable  the  Exchanges  to  continue  to 
list  a  number  of  equity  options  that  are 
actively-traded  and  have  significant 
open  interest.  This  will  allow  market 
participants  to  continue  to  hedge  against 
future  price  fluctuations  of  many  widely- 
held  stocks.  The  Commission  also 
believes  that  permitting  options  on  these 
stocks  to  continue  to  trade  would  not 
compromise  the  quality  of  issuer  and 
underlying  market  trading  concerns  of 
the  stock  maintenance  standards. 

The  Commission  has  determined  not 
to  grant  retroactive  approval  to  the 
Exchanges'  proposal.  The  Commission 
as  a  matter  of  policy  does  not  grant  such 
approval  absent  special  circumstances. 
In  this  case,  the  Commission  does  not 
believe  that  retroactive  approval  is 
necessary  for  the  protection  of  investors 
or  the  maintenance  of  fair  and  orderly 


markets.  In  addition,  the  Commission 
staff  in  May  1988  provided  to  the 
Exchanges  temporary  relief  from  the 
current  standards  pending  permanent 
approval  of  the  reduced  stock  price 
minimum.* 

It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  changes  are  partially 
approved. 

Fdp  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

Dated:  August  3, 1988. 
|FR  Doc.  88-17972  Filed  8-8-88;  8:45  am) 
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[Release  No.  34-25958;  File  No.  SR-AMEX- 
68-16] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  inc. 
Relating  to  the  Trading  of  Options  on 
Stocks  Listed  on  the  American  Stock 
Exchange 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934;  15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  June  23, 1988  the  American  Stock 
Exchange,  Inc.  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  proposes  to 
amend  Rules  175,  900  and  958  by  adding 
subparagraphs  175(c),  900(b)(38-41)  and 
958  (e)  and  (f).  The  amendments  are  as 
follows;  italics  indicates  material 
proposed  to  be  added; 

Rule  175 

(a)-(b)  No  change, 
(c)  No  specialist  or  his  member 
organization  or  any  member,  limited 


'  Exchange  Petition,  supra  note  4,  dt  1. 
•  Id.  at  2. 
'15U.S.C.  78f(1982). 


'  Specifically,  the  Commission  staff  notified  the 
Exchanges  that  they  could  continue  to  trade  for 
three  months  options  on  any  stock  which  as  of  May 
20. 1988  was  not  in  compliance  with  the  minimum 
price  standard  but  which  closed  at  or  above  S8  on 
May  20.  Absent  special  circumstances,  the 
Exchanges  were  required  to  delist  options  overlying 
Stocks  which  were  not  in  compliance  with  the 
minimum  price  standard  and  which  closed  below  $8 
on  May  20. 

»  15  U.S.C.  78s(b)(2)  (1982). 


partner,  officer,  or  approved  person 
thereof  shall  act  as  an  options  specialist 
or  function  in  any  capacity  involving 
marketmaking  responsibilities  in  any 
option  as  to  which  the  underlying 
security  is  a  stock  in  which  the 
specialist  is  registered  as  such. 

Rule  900 

(a)  No  change. 

(b)  (l)-(37)  No  change. 

(b)(38)  Paired  Security— The  term 
"Paired Security" means  a  security 
which  is  the  subject  of  securities  trading 
on  the  Exchange  and  Exchange  option 
trading. 

(b)(39)  Related  Security— For 
purposes  of  this  Chapter,  the  term 
"Related  Security"  means:  ' 

(i)  in  the  case  of  an  equity  option,  the 
stock  underlying  such  option:  and 

(ii)  in  the  case  of  a  stock,  the  option 
overlying  such  stock. 

(b)(40)  Designated  Options  Area — The 
term  "Designated  Option  Area  "  means 
that  area  of  the  Exchange  trading  floor 
in  which  an  option  on  a  Paired  Security 
is  traded.  Such  Designated  Options 
Area  shall  be  physically  separated  from 
the  Designated  Stock  Area. 

(b)(41)  Designated  Stock  Area— The 
term  "Designated  Stock  Area  "  means 
that  area  of  the  Exchange  trading  floor 
in  which  the  stock  of  a  Paired  Security 
is  traded.  Such  Designated  Stock  Area 
shall  be  physically  separated  from  the 
Designated  Options  Area. 

Rule  958 

(a)-{d)  No  change. 

(e)  No  equity  specialist,  odd-lot  dealer 
or  NASDAQ  marketmaker  may  act  as  a 
Registered  Options  Trader  in  a  class  of 
stock  options  on  a  stock  in  which  he  is 
registered  in  the  primary  market 
therefor. 

(f)  No  member  while  acting  as  a 
Registered  Options  Trader  if  he  is  also 
registered  as  Registered  Equity  Trader 
or  Registered  Equity  Marketmaker  shall 
executive  a  proprietary  Exchange 
option  transaction  on  a  Paired  Security 
if  during  the  preceding  60  minutes  he 
has  been  in  the  Designated  Stock  Area 
where  the  related  security  is  traded. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
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places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  general  purpose  of  the  proposed 
rule  changes  is  to  permit  the  Exchange 
to  trade  options  on  stocks  it  lists 
("Paired  Securities").  With  the 
expansion  of  its  trading  facility, 
specifically  the  addition  of  a  separate 
room,  the  Amex  is  in  a  position  to  trade 
stocks  and  options  thereon  in  physically 
separated  locations.  The  proposed  rule 
changes  specify  that  such  trading  shall 
take  place  at  different  trading  locations 
and  provide  the  safeguards  necessary  to 
prevent  abuses  which  could  result  from 
the  trading  of  stocks  and  related  options 
in  physical  proximity  to  each  other. 

1.  Rules  175(c)  and  968(e).  In  order  to 
minimize  regulatory  concerns  that  might 
arise  from  the  same  member  or  member 
organization  acting  as  a  marketmaker  in 
both  the  option  and  the  underlying 
stock,  the  Exdiange  will  prohibit  a 
specialist,  odd-lot  dealer  or  NASDAQ 
maricetmaker  in  the  stock  from  acting  as 
a  registered  options  trader  in  connection 
widi  the  option  thereon. 

2.  Rule  900(b)  (38)  and  (39).  The 
Exchange  has  added  definitions  of  the 
terms  "Related  Security"  and  "Paired 
Security"  for  clarification  purposes. 

3.  Rules  900(b)  (40)  and  (41).  Trading 
in  options  on  Amex  listed  stocks  on  the 
Exchange  shall  take  place  in  an  area  of 
the  tra<Ung  Qoor  distinct  and  physically 
separated  from  the  area  in  which 
trading  in  the  underlying  stock  shall 
take  place.  These  areas  will  be  known 
as  the  "Designated  Options  Area"  and 
"Desi^iated  Stock  Area,"  respectively, 
and  are  so  defined  in  Rules  900(b)  (40) 
and  (41). 

4.  Rule  9S8(f).  The  Exchange  is 
imposing  a  restriction  on  proprietary 
trading  in  Paired  Securibes  by  a 
registered  options  trader  who  is  alfo 
registered  as  an  equity  trader  or 
marketmaker  to  safeguard  against  any 
potential  abase  of  information  which 
might  result  from  his  presence  in  the 
crowd  trading  the  miderlying  stock. 
Such  registered  options  trader  would  be 
prohibited  from  executing  such  a 
transactifHi  in  a  related  option  within 
one  hour  of  his  having  be«i  in  the 
Designated  Stock  Area.  In  this  way  any 
advantage  due  to  a  traders  presence  in 
the  stock  crowd  would  be  eliminated 
prior  to  the  time  he  could  execute  an 
options  transaction. 


The  Amex  believes  the  proposed  rule 
changes  are  consistent  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934  ("1934  Act")  and  the  rules 
and  regulations  thereunder  applicable  to 
the  Exchange  in  that  the  proposed  rule 
changes  provide  a  regulatory  framework 
for  options  trading  on  Amex  hsted 
stocks  and  safeguards  against  potential 
abuses.  Therefore,  the  Amex  believes 
the  proposed  rule  changes  are  consistent 
with  section  6(b)(5)  of  the  Act  which 
provides  in  pertinent  part,  that  the  rules 
of  the  Exchange  be  designed  to  promote 
just  and  equitable  principles  of  trade 
and  to  protect  the  investing  publla 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

C  Self-Regulatory  OrganizatioD  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  Options  Committee,  a  committee 
of  the  Amex  Board  of  Governors 
comprised  of  members  and 
representatives  of  member  firms,  has 
endorsed  the  proposed  ruyle  change. 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  f>f  Effectivenefls  of  the 
Proposed  Rule  Change  and  Tfrning  for 
Commission  Actioo 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  funds  such 
longer  period  to  be  apprt^riate  and 
pubtishes  its  reasons  for  so  fiiuhng  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wilL 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 


and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
AH  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  30. 198a. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Jonathan  G.  Kate. 
Secretary. 
August  2, 1988. 
[FR  Doc.  88-17974  Filed  ft-8-«8;  8:45  am) 

BIUINQ  COOe  M1IMI1-M 


[  Retoase  No.  34-25969;  Fie  No.  SR-CBOE- 
89-15) 

Self-Reguletory  OrgMilzattone:  Filing 
of  Proposed  Rule  Ctionge  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Harket-Maker  ObHgaAons 
To  Not  To  Exceed  Certain  Bid-Ask 
DIfferentiais. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  78s(b)(l),  notice  is  hereby 
given  that  on  July  27, 1988  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  '•Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items,  I,  II 
anid  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  SeU-Regatatory  Organizatian's 
Statemeiri  of  tin  Tenns  of  Si^staace  of 
tha  Proposed  Rule  Change 

Obligations  of  Market-Makers 

Rule  8.7  (a)  No  change. 

(b)  No  change. 

(i)  No  change. 

(ii)  No  change. 

(iii)  No  change. 

(iv)  To  price  options  contracts  fairly 
by,  among  other  things,  bidding  and /or 
offering  so  as  to  create  differences  of  no 
more  than  V«  of  $1  between  the  bid  and 
offer  for  each  option  contract  for  which 
the  bid  is  $1  or  less,  no  more  than  %  of 
$1  where  the  bid  is  more  than  $1  but 
does  not  exceed  $5,  no  more  than  V4  of 


•  17  CFR  200.30-3(1  )(12)  (ISBB). 


$1  where  the  bid  is  more  than  $5  [Si]  but 
does  not  exceed  $10.  no  more  than  %  of 
$1  where  the  bid  is  more  than  $10  but 
does  not  exceed  $20  and  no  more  than 
$1  where  the  bid  is  more  than  $20. 
provided  that  the  Floor  Procedure 
Committee  may  establish  differences 
other  than  the  above  for  one  or  more 
options  series.  The  bid-ask  differentials 
stated  above  shall  not  apply  to  option 
series  which  are/vVe  [ten]  or  more 
points  in  the  money.  For  these  series  the 
bid-ask  differentials  may  be  as  wide  as 
the  quotation  on  the  primary  market  of 
the  underlying  security.  During  the  last 
week  of  trading  preceding  expiration, 
the  bid-ask  differential  on  expiring  in- 
the-money  options  may  be  as  wide  as 
the  quotation  in  the  primary  market  of 
the  underlying  security, 
(c)  No  change. 

IL  Self-Regulatory  Organizatiou's 
StateBMiil  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  snnunaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  or  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  change  would 
narrow  the  maximum  allowed  difference 
between  a  bid  and  offer  for  an  options 
contract  for  which  the  bid  is  more  than 
$1  but  lesa  than  $5. 

For  example.  Rule  8.7  (b)(vi)  currently 
states  that  iJF  an  option  is  bid  at  between 
$1  and  $10,  a  market-maker  must  bid  or 
offer  so  as  to  create  a  bid-ask 
differential  of  no  more  than  V4  of  $1. 
Thus,  if  the  bid  for  a  particular  option 
series  is  4V^,  a  market-maker  seeking  to 
initiate  an  offer  can  bid  or  offer  at  any 
price  provided  the  bid-ask  differential 
does  not  exceed  Vi  of  $1  (e.g.  AVa — 4V8 
or  4y-i — 4%  or  4%— SVs). 

The  Equity  Floor  Procedures,  Index 
Floor  Procedures  and  Market 
Performance  Committees  have 
recommended  that  the  maximum 
allowable  bid-ask  differential  be 
narrowed  in  lower  priced  options  with 
premiums  of  between  $1  and  $5.  Such 
options  are  favored  by  a  significant 
number  of  public  investors.  The 


narrowing  will  result  in  improved  price 
continuity  and  tighter  and  more  liquid 
markets  in  such  lower  priced  options. 

The  Exchange  belives  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  the  Act  and  the  rules 
and  regulations  thereunder.  In 
particular,  the  proposal  is  consistent 
with  section  6(b)(5)  of  the  Act  in  that  it 
is  designed  to  make  the  market  more 
efficient  and  to  protect  investors. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  v/ritten  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 


mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  30, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-.' 
lonathao  G.  Katz, 
Secretary. 
August  2. 1988. 

|FR  Doc.  88-17975  Filed  8-6-88:  8:45  am] 
BILUNG  CODE  60tO-01-M 


(Release  No.  34-25962;  File  No.  SR-NASD- 
88-22] 

Self-negtriatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

On  June  17, 1988,  the  National 
Association  of  Securities  Dealers.  Inc 
{ "NASD")  submitted  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
(■'Act").  15  U.S.C  78s(bHl]  and  Rule 
19b-4  thereunder,  to  amend  section  66  of 
the  Uniform  Practice  Code  to  require 
syndicate  managers  of  public  offerings 
to  provide  members  of  underwriting 
syndicates  with  itemized  statements 
detailing  the  expenses  incurred  by  the 
syndicate.  Notice  of  the  proposed  rule 
change,  together  with  its  terms  of 
substance  was  given  by  the  issuance  of 
a  Commission  release  (Securities 
Exchange  Act  Release  No.  25840,  ]une 
23. 1988)  and  by  publication  in  the 
Federal  Register  (53  PR  2453&  June  29, 
1988).  No  comment  letters  were  received 
with  respect  to  the  proposed  rule 
change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  arui  regulations  thereunder 
applicable  to  the  NASD,  and  in 
particular  the  requirements  of  section 
15A  and  the  ndes  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  rule  change  be,  and 
hereby  is  approved. 

For  the  Cornmission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(aMl2). 
{onathan  G.  Katz, 
Secretary. 

Dated:  August  3, 1988. 
[FR  Doc.  86-17976  Filed  8-S-88;  8:45  am] 
BtLUNG  CODE  S010-01-M 


17  CFR  200.30-3(a)(12|  (1988). 
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(RcleaM  No.  34-25960;  RIe  No.  SR-PHLX- 
88-23] 

Seif-Regulatory  Organizations;  Fiiing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Fees  Associated  With 
Options  on  Over-the-Counter  Stocks 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  July  18, 1988,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  describ 
herein.  The  proposed  rule  chan; 
effective  upon  filing  with  the 
Commission  pursuant  to  section 
19(b)(3)(A)  of  the  Act  because  it 
involves  "establishing  or  changing  a 
due,  fee,  or  other  charge."  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

The  PHLX  has  a  continuing  interest  in 
listing  new  equity  options,  including 
opti  .is  on  over-the-counter  ("OTC") 
stocks,  which  will  develop  active  and 
liquid  trading  markets.  The  Exchange 
previously  adopted  a  policy  of 
encouraging  options  specialists  to  make 
suggestions  of  possible  OTC  stocks  that 
might  be  appropriate  for  options  trading 
by  giving  them  preferential 
consideration  in  the  event  their 
suggested  options  were  listed  by  the 
Exchange.  Because  the  Exchange 
researches  thoroughly  each  specialist's 
suggestion,  this  option  selection  process 
has  become  very  costly  and  time- 
consuming.  In  order  to  discourage 
frivolous  option  feasibility  requests  by 
specialists  and  to  help  cover  the 
expenses  associated  with  each  review,' 
the  Exchange  has  determined  to  charge 
a  $100  fee  for  each  OTC  stock  that  a 
specialist  requests  to  be  reviewed  for 
potential  options  trading.  Because  the 
vast  majority  of  the  option  feasibility 
requests  are  for  OTC  stocks,  the  $100  fee 
is  applicable  only  to  OTC  stocks. 

Additionally,  the  Exchange  proposes  a 
$5,000  fee  to  be  charged  the  specialist 
who  is  ultimately  awarded  specialist 
privileges  in  any  option  on  an  OTC 
stock.  Accordingly  to  the  Exchange, 
legal  costs  incurred  to  ensure 
compliance  with  state  blue  sky  laws  and 


'  Each  review  involves,  among  other  things, 
determining  whether  the  stock  meets  the  eligibility 
criteria  for  underlying  securities,  as  set  forth  in 
PliUC  Rule  1009. 


research  and  operating  costs  associated 
with  the  introduction  of  an  option  could 
amount  to  as  much  as  $15,000  or  more. 
The  $5,000  fee  will  help  defray  some  of 
these  costs.  As  with  the  $100  fee  for 
options  feasibility  reviews,  the  $5,000 
fee  is  applicable  only  to  OTC  stocks. 

The  PHLX  does  not  believe  the 
proposed  rule  change  will  impose  any 
burden  on  competition.  According  to  the 
Exchange,  the  fees  will  not  have  an 
adverse  impact  on  a  specialist  firm  or 
the  manner  in  which  it  conducts 
business  because  they  are  small  in  size 
aliiA  they  apply  to  all  options  specalists 
the  Exchange.  In  particular,  the 
change  does  not  believe  the  $5,000  fee 
'will  discourage  any  firm  from  seeking 
specialist  privilege  in  options  on  OTC 
stocks. 

As  the  foregoing  rule  change  is 
concerned  solely  with  the 
administration  of  the  self-regulatory 
organization,  it  has  become  effective 
immediately  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  under  the  Act.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  30, 1988. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 
August  2, 1988. 
[FR  Doc.  88-17977  Filed  8-8-88;  8:45  am) 

MLUNQ  CODE  M10-01-II 

DEPARTMENT  OF  STATE 

[Public  Notice  CM-8/12067] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea, 
Working  Group  on  the  Carriage  of 
Dangerous  Goods;  Meeting 

The  Working  Group  on  the  Carriage  of 
Dangerous  Goods  of  the  Subcommittee 
on  Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  August  25. 
1988  at  9:30  a.m.  in  Room  2415  at  Coast 
Guard  Headquarters,  2100  2nd  Street 
SW.,  Washington.  DC  20593. 

The  purpose  of  this  meeting  is  to 
discuss  the  upcoming  International 
Maritime  Organization  (IMO)  Forty-first 
Session  of  the  Subcommittee  on  the 
Carriage  of  Dangerous  Goods  and 
associated  agenda  items — 

— The  International  Maritime  Dangerous 

Goods  (IMDG)  Code: 
— Amendments  to  the  IMDG  Code, 
— Implementation  of  the  IMDG  Code, 
— Carriage  of  dangerous  goods  on 

short  sea  voyages, 
— ^Revision  of  Class  4 — Classes  4.1, 

4.2,  and  4.3. 
— Revision  of  Class  2 — Gases,  and 
— Revision  of  Class  5.2 — Organic 

Peroxides. 
— Amendments  to  the  Emergency 

Procedures  for  Ships  Carrying 

Dangerous  Goods  (EmS)  and  the 

Medical  First  Aid  Guide  for  Use  in 

Accidents  Involving  Dangerous 

Goods  (MFAG). 
— Intermediate  bulk  containers  (IBCs) 

for  dangerous  goods. 
— Portable  tanks  and  road  tank  vehicles 

for  dangerous  goods. 
— Inclusion  of  provisions  to  cover  the 

marine  pollution  aspects  in  the 

IMDG  Code. 
— Revision  of  the  list  of  substances 

annexed  to  the  Protocol  relating  to 

Intervention  on  the  High  Seas  in 

Cases  of  Pollution  by  Substances 

other  than  Oil,  1973. 
— Safety  aspects  of  section  2  on  search 

and  recovery  of  packaged  goods 

lost  at  sea  of  the  Manual  on 

Chemical  Pollution. 


«  17  CFR  200.30-3(a)(12)  (1986). 
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— Requirements  for  the  carriage  of 
irradiated  nuclear  fuel  in  purpose- 
built  and  non-purpose-built  ships. 
— Development  of  guidelines  to  ensure 
the  reporting  to  the  Organization  of 
incidents  involving  dangerous  goods 
on  board  ship  or  in  a  port  area. 
—Revision  of  MSC/Circ.  360/Rev.  1. 
— Relations  with  other  organizations. 
— Carriage  of  dangerous  goods  on 

vehicle  decks  of  passenger  ships. 
— Any  other  business. 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room.  For 
further  information  contact  Lieutenant 
Commander  Phillip  C.  Olenik.  U.S.  Coast 
Guard  Headquarters  (G-MTH-1).  2100 
2nd  Street  SW..  Washington,  DC  20593. 
Telephone:  (202)  267-1577. 

Date:  July  28, 1968. 
Thomas ).  Wajda, 

Chairman.  Shipping  Coordinating  Committee. 
[FR  Doc.  88-17881  Filed  8-8-88:  8:45  am) 

BIUJNG  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

(ACN0.121-XX] 

Proposed  Advisory  Circular  on 
Training  on  Protective  Breathing 
Equipment  and  Fire  Control 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Request  for  comments  on 
proposed  Advisory  Circular  (AC)  121- 
XX,  Training  on  Protective  Breathing 
Equipment  and  Fire  Control. 

SUMIMARY:  Proposed  AC  121-XX  is 
intended  to  provide  information 
regarding  crewmember  training  on 
protective  breathing  equipment 
activation  and  fire  retardant  reaction 
with  fire.  The  AC  provides  specific 
information  regarding  a  recommended 
training  curriculum  and  provides 
examples  of  classroom  activities  and 
methods  of  simulation. 
DATE:  Comments  must  be  received  on  or 
before  September  8, 1988. 
ADDRESS:  Send  all  comments  and 
request  for  copies  of  the  proposed  AC 
to:  Federal  Aviation  Administration 
(Attention:  AFS-224),  Office  of  Flight 
Standards,  800  Independence  Avenue 
SW..  Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donell  Pollard  (AFS-224)  at  the  above 
address;  telephone  (202)  267-8094  (7:30 
a.m.  till  3:30  p.m.). 
SUPPLEMENTARY  INFORMATION:  The 
guidance  material  contained  in  this  AC 
provides  guidance  regarding 


Amendment  121-193  (52  FR  20950:  June 
3, 1987)  which  amends  FAR  Section 
121.417. 

Issued  in  Washington,  DC,  on  July  26, 1988. 
D.C.  Beaudette. 

Acting  Director  of  Flight  Standards. 
|FR  Doc.  88-17873  Filed  8-8-86;  8:45  am) 

BILLING  CODE  4910-13-M 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Carver  and  Hennepin  Counties,  MN 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Carver  and  Hennepin  Counties. 
Minnesota. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  J.  Friesen,  District  Engineer, 
Federal  Highway  Administration,  Suite 
490,  Metro  Square  Building,  St.  Paul, 
Minnesota  55101.  Telephone:  (612)  290- 
3236. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Highway  Administration,  in 
cooperation  with  the  Minnesota 
Department  of  Transportation  (Mn/ 
DOT),  will  prepare  an  Environmental 
Impact  Statement  (EIS)  on  a  proposal  to 
improve  U.S.  Highway  212,  between 
Cologne,  Minnesota  in  Carver  County 
and  the  Jet.  of  1-494  in  Eden  Prairie, 
Hennepin  County.  The  length  of  the 
proposed  project  is  approximately  17 
miles  depending  on  the  alternatives 
selected. 

A  draft  Environmental  Impact 
Statement  (DEIS)  was  prepared  in  1974 
and  is  not  considered  vahd  because  of 
additional  land  development  in  the 
corridor  and  changes  in  the 
environmental  rules  and  regulations.  A 
scoping  document  was  prepared  and 
circulated  in  February  1980  and  a  Notice 
of  Intent  to  prepare  a  DEIS  was 
published  in  the  Federal  Register  on 
January  31, 1980. 

Scoping  meetings  were  held  in 
November  and  December  1979.  The 
project  became  inactive  in  1981  and  was 
reactivated  in  August  1983.  Because  of 
this  delay,  a  draft  study  outline  was 
prepared  and  circulated  for  comments  in 
January  1986.  A  public  meeting  was  held 
on  February  26, 1986  and  a  comment 
period  for  review  and  to  receive  mail-in 
comments  extended  from  February  10, 
1986  through  March  12. 1986.  A  final 
study  outline  providing  information 
about  the  project  including  potential 


alternatives  and  their  impacts  was 
prepared  and  distributed  to  interested 
parties  and  agencies  in  June  1986. 

As  a  result  of  these  meetings  and 
additional  public  involvement,  the 
proposed  alternatives  from  the  original 
scoping  document  were  retained  and 
will  be  studied  in  the  DEIS.  No 
additional  formal  scoping  meetings  are 
anticipated. 

A  public  hearing  on  the  Draft 
Environmental  Impact  Statement  will  be 
held.  The  draft  EIS  will  be  made 
available  for  public  and  agency  review 
and  comment  prior  to  the  public  hearing. 

The  proposed  facility  will  be  a  four 
lane  divided  at-grade  expressway 
between  Cologne.  Minnesota  and  the 
proposed  intersection  with  County  Road 
140  in  Carver  County.  Between  County 
Road  140  in  Carver  County  and  1-494  in 
Eden  Prairie.  Hennepin  County,  it  will 
be  proposed  as  a  divided  freeway 
facility. 

In  addition  to  the  no-build  alternative 
and  the  transportation  system 
management  alternative,  location 
alternatives  will  be  discussed  in  detail 
in  the  draft  EIS.  These  will  be  identified 
as  the  Residential.  Mitchell  Lake,  and 
System  "D"  alternatives  between  1-494 
and  County  Road  4  in  Eden  Prairie,  and 
the  North  and  South  Lake  Riley 
alternatives  between  County  Road  4  and 
County  Road  17  near  Chaska.  West  of 
County  Road  17  to  County  Road  147, 
only  one  new  alignment  is  proposed. 
West  of  County  Road  147  to  Cologne, 
new  T.H.  212  will  follow  existing  T.H. 
212  with  only  minor  alignment  shifts. 
Other  alternatives  were  dismissed 
during  the  scoping  process  and  will  only 
be  briefly  discussed  in  the  draft  EIS. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205,  Highway  Planning  and 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on  federal 
programs  and  activities  apply  to  this 
program.) 

Issued  on  July  27. 1988. 
Alan  Friesen. 

District  Engineer,  St.  Paul.  Minnesota. 
;FR  Doc.  88-17932  Filed  8-8-88;  8:45  am) 
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Maritime  Administration 

Inventory  of  U.S.-Flag  Launch  Barges 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Inventory  of  Launch  Barges, 
reported  as  of  August  4, 1988. 

summary:  Pursuant  to  Section  1(b)(3)  of 
Pub.  L.  No.  100-329.  enacted  June  7. 1988. 
the  following  updated  inventory  of  U.S.- 
flag  launch  barges  that  have  launch 
capacity  of  less  than  12,000  long  tons 
and  are  qualified  to  engage  in  the 
coastwise  trade,  reported  as  of  August  4, 
1988,  is  being  published.  Also  being 
published  are  names  and  addresses  of 
the  persons  to  whom  inquiries 
concerning  such  vessels  may  be  made. 
The  inventory  will  be  updated  and 
republished  periodically. 
EFFECTIVE  DATE:  August  8. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Poulsen,  OfHce  of  the  Maritime 
Administrator,  400  Seventh  Street  SW.. 
Washington,  DC  20590. 
SUPPI.EMENTARY  INFORMATION:  An 
initial  inventory  of  U.S.-flag  launch 
barges  reported  as  of  March  2, 1988  was 
published  in  the  Jime  27, 1988  Federal 
Register,  together  with  a  separate  listing 
of  barges  owned  by  Crowley  Maritime 
Corporation  that  were  represented  to  be 
readily  susceptible  of  conversion  to 
launch  barge  use.  Comments  were 
invited  on  the  completeness  and 
accuracy  of  the  March  2, 1988  inventory. 

Comments  were  received  from 
Crowley  Maritime  Corporation,  Exxon 
Company,  USA  and  David  P.  Stang, 
attorney  on  behalf  of  McDermott  Marine 
Construction  Company. 

Crowley  and  Mr.  Stang  indicated  that 
the  listing  included  some  barges  with  a 
launch  capacity  of  greater  than  12,000 
long  tons  and  some  that  are  not 
coastwise-qualified,  noting  that  the 
statutory  mandate  addresses  only 
launch  barges  of  less  than  12,000  long 
tons  that  are  qualified  to  engage  in  the 
coastwise  trade.  The  barges  in  question 


were  included  in  the  initial  inventory  for 
informational  purposes  because  it  was 
believed  useful  to  have  generally 
available  a  listing  of  all  known  U.S.-flag 
launch  barges.  That  objective  having 
been  accomplished  and  no  additional 
entries  having  been  brought  to  our 
attention,  the  current  inventory  reflects 
only  barges  that  meet  the  foregoing 
statutory  criteria. 

Exxon  also  indicated  that  the 
inventory  should  be  limited  to  barges 
with  a  launch  capacity  of  less  than 
12,000  long  tons,  but  that  barges  having 
a  capacity  greater  than  12,000  long  tons 
could  be  included  in  an  information  list 
that  might  also  include  barges  which 
could  be  U.S.-flagged  in  the  future. 
Given  the  statutory  mandate  and  its 
underlying  purpose,  the  latter  suggestion 
would  appear  not  to  serve  a  useful 
purpose  and  has  not  been  incorporated. 

Crowley  indicated  that  its  barges, 
which  are  readily  adaptable  to  launch 
barge  service,  should  be  included  in  the 
inventory  and  not  hsted  separately. 
Exxon  and  Mr.  Stang  objected  to 
including  barges  in  the  inventory  which 
are  not  presently  configured  as  launch 
barges  because  such  vessels  would 
require  extensive  modifications  and, 
according  to  Exxon,  "The  Maritime 
Administration  would  be  exceeding  its 
statutory  authority  under  Section  27  of 
the  Merchant  Marine  Act,  1920  by 
including  vessels  which  are  not 
presently  qualHied  to  transport  platform 
jackets." 

It  has  been  decided  to  include  the 
Crowley  barges  in  the  inventory. 
Without  passing  judgment  on  either 
Crowley's  representation  that  those 
barges  can  easily  be  reconfigured  or  the 
opponents'  representation  that  extensive 
modifications  would  be  required,  the 
fact  is  that  the  statutory  purpose  of  the 
inventory  is  to  provide  a  source  from 
which  potential  users  can  determine  the 
"availability"  of  coastwise-quaimed 
launch  barges  "of  lesser  capacity."  As 
noted  in  the  report  of  the  Senate 
Commerce  Committee — 


Potential  user*  have  the  burden  of 
coDsulting  the  list  and  making  inquiries  to 
determine  whether  a  launch  barge  is 
"available."  The  Committee  intends  that  a 
launch  barge  of  lesser  capacity  not  be 
deemed  to  be  "available,"  unless  it  has  been 
included  on  the  list  and  is  available  to 
perform  the  transport  within  the  time 
requirements  of  the  inquinng  user.  •  •   *  • 

S.  Rep.  No.  100-327, 100th  Cong..  2d 
Sess.  8  (1988). 

In  our  view,  that  statement  militates 
strongly  in  favor  of  including  the 
Crowley  coastwise-qualified  barges  in 
the  inventory,  leaving  the  question  of 
their  "availability"  to  marketplace 
dictates  of  the  time  required  for 
conversion  to  launch-barge 
configuration  and  the  potential  users' 
own  time  requirements. 

Accordingly,  an  updated  inventory,  as 
of  August  4, 1988,  is  set  forth  below. 
Inquiries  concerning  "availability"  may 
be  addressed  as  follows: 

Babcock  &  Wilcox: 
Fred  Baldwin,  Domestic  Offshore  and 
Fabrication  Operations,  McDermott. 
Inc.,  1010  Common  Street,  New 
Orieans,  LA  70160.  504/587-4411 
Brown  &  Root,  Inc. 

B.E.  Stallworth,  Executive  Vice 
President,  Marine  Operations.  4100 
Clinton  Drive,  Box  3,  Houston,  TX 
77001,  713/676-3011 
Crowley  Maritime  Corporation 
D.R.  Lutz,  General  Manager,  Crowley 
Constructions,  Inc.,  Berth  22,  Pier  C, 
Long  Beach,  CA  90802,  213/432-6918 
MWB.  Inc. 
1225  North  Loop  West.  Suite  1110. 
Houston.  TX  77008 
Offshore  Pipelines,  Inc. 
Thurman  Lauret.  14035B  Industrial 
Road.  Houston,  TX  77015,  713/451- 
2900. 

Approved: 
James  E.  Saari. 

Secretary,  Maritime  Administration. 
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REPORTED  COASTWISE-QUALIFIED  LAUNCH  BARGES 
WITH  LAUNCH  CAPACITY  LESS  THAN  12,000  LONG  TONS 


OWNER 
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LENGTH 

BEAM 
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(FT.] 

(FT.) 

(T.-') 

(L.T.) 
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(L.T.) 

(FT.-*) 

PLACE 
(L.T.) 

CAP. 

MWB-403 

MWB,  INC 

1979 

400 

105 

25 

9,561 

17,954 

6,300 

1,050,000 

23,718 

3.8 

OCEAN 
LAUNCHER 

OFFSHORE 

PIPELINES, 

INC. 

1966 

380 

100 

M 

8,581 

12,260 

8,000 

950,000 

21,714 

3.7 

MCDERMOTT 
OCEANIC 

BABCOCK  & 
WILCOX 

1964 

402 

90 

22 

6,718 

6,600 

4,500 

795,960 

18,193 

4.0 

NO.  91* 

1 

INTERMAC 
404* 

BABCOCK  & 
WILCOX 

1976 

300 

tl 

20 

3,309 

8,000 

4,200 

540,000 

12,343 

4.0 

MCDERMOTT 
TIDELANDS 

BABCOCK  & 
WILCOX 

1980 

240 

72 

17 
1 

2,180 

4,700 

2,200 

293,760 

6,715 

2.5 

021* 

1 

CORDOVA 

CROWLEY 

1969 

400 

76 

20 

5,051 

8,090 

4,900 

531,615 

10,367 

2.1 

JUNEAU 

M 

1970 

It 

11 

" 

It 

" 

tl 

tt 

11 

II 

I 

*  COASTWISE  QUALIFIED,  BUT  PRESENTLY  RESTRICTED  TO  PROPRIETARY  USE  UNDER 

SECTION  27A  OP  THE  MERCHANT .MARINE  ACT,  1920  (46  APP.  U.S.C.  SECTION  883-1). 
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REPORTED  COASTWISE-QUALIFIED  LAUNCH  BARGES 
WITH  LAUNCH  CAPACITY  LESS  THAN  12,000  LONG  TONS 
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KODIAK 
MCKINLEY 
NIKISKI 
PALMER 
MALOLO 
ISLA  BONITA 
ISLA  DEL  SOL 
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BARGE  400 
BARGE  406 
BARGE  407 
BARGE  408 
BARGE  409 


CROWLEY 
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REPORTED   COASTWISE-QUALIFIED   LAUNCH   BARGES 
WITH    LAUNCH    CAPACITY    LESS    THAN    12,000   LONG   TONS 

I 


OWNER 

BUILT 

LENGTH 
(FT.) 

1 

BEAM    DEPTH 

(FT.)    (FT.) 

■    RfiPORTED         1 

AP- 
PROX 
LAUNCH 
CAPAC- 
ITY 
(L.T.) 

VOLUME 
( FT  .^  ) 

ESTI- 
MATED 
FULL 
LOAD 
DIS- 
PLACE 
(L.T.) 

VESSEL  NAME 

GRT 
(T.^) 

DWT 
(L.T.) 

RATIO 
DIS- 
PLACE/ 
LAUNCH 
CAP. 

BARGE   410 

CROWLEY 

1974 

400 

99 

20 

6,643 

11,290 

6,600 

705,810 

13,732 

2.1 

BARGE   411 

tf 

It 

If 

II 

11 

tl 

tl 

II 

It 

BARGE   414 

t1 

1975 

" 

It 

tt 

It 

tt 

II 

II 

BARGE  415 

ft 

II 

!l 

tl 

II 

It 

II 

tt 

It 

BARGE  416 

11 

II 

II 

11 

tt 

tt 

tl 

11 

tt 
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II 

II 

II 

II 

II 

II 

If 

It 

tl 
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II 

II 

tt 

II 

II 

II 

II 

II 

tl 
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II 

II 

It 

M 

It 

tt 

" 

11 

11 
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II 
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II 

25 
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18,418 
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REPORTED  COASTWISE-QUALIFIED  LAUNCH  BARGES 
WITH  LAUNCH  CAPACITY  LESS  THAN  12,000  LONG  TONS 
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OWNER 
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(FT.) 
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(FT.) 

DEPTH 
(FT.) 

REPORTED         1 
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RATIO 
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PLACE/ 
LAUNCH 
CAP. 

BARGE   450-6 

CROWLEY 

1981 

400 

99 

25 

8,914 

15,178 

8,000 

864,080 

18,418 

2.3 

BARGE  450-7 

1) 

II 

n 

If 

M 

M 

II 

It 

II 

II 

It 

BARGE   450-8 

n 

II 

H 

It 

tl 

If 

tl 

tl 

tt 

II 

tt 

BARGE  450-9 

It 

If 

II 

It 

tt 

tl 

tt 
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n 

11 

H 

BARGE  450-10 

M 

M 

II 

11 

II 

II 

11 

II 

It 

II 

II 

BARGE   450-11 

n 

1982 

11 

fi 

tt 

It 

tl 

II 

11 

II 

II 

BARGE   500-1 

II 

II 

II 

II 

20 

7,171 

11,824 

8,500 

753,270 

14,770 

1.97 

BARGE   500-2 

11 

1983 

M 

tl 

It 

M 

II 

tt 

tt 

It 

11 
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II 

n 

II 

11 

ft 

II 

tl 

II 

If 

It 

It 
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[FR  Doc.  88-18116  Filed  8-8-88;  9:26  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  3. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  9&-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0954. 

Form  Number:  1120-ND. 

Type  of  Review:  Revision. 

Title:  Return  for  Nuclear 
Decommissioning  Funds  and  Certain 
Related  Persons. 

Description:  IRS  uses  Form  1120-ND 
to  monitor  the  activities  of  nuclear 
decommissioning  funds  and  to  collect 
the  tax  on  income  under  section  458A  as 


well  as  taxes  on  self-dealing  by 
disqualified  persons. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Response:  2  hours  and  22  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
10,337  hours. 

OMB  Number:  1545-1004. 

Form  Number:  1120  REIT. 

Type  of  Review:  Revision. 

Title:  U.S.  Income  Tax  Return  for  Real 
Estate  Investment  Trusts. 

Description:  Form  1120-REIT  is  filed 
by  a  corporation,  trust,  or  association 
electing  to  be  taxed  as  a  REIT  in  order 
to  report  its  income  and  deductions  and 
to  compute  its  tax  liability.  IRS  uses 
Form  1120-REIT  to  determine  whether 
the  REIT  has  correctly  reported  its 
income,  deductions,  and  tax  liability. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Response:  9  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
2,249  hours. 

OMB  Number:  1545-1030. 

Form  Number:  None. 


Type  of  Review:  Revision. 
Title:  Opinion  Survey  of  Taxpayers 
Contacting  IRS  Taxpayer  Service  for 
1989. 

Description:  The  data  collected  will 
be  used  to  determine  if  the  IRS  meets 
the  taxpayer's  needs  in  providing 
assistance  on  tax  related  matters,  to 
plan  for  short  and  long  range  assistance 
programs,  and  to  assess  the  impact  of 
taxpayer  assistance  on  voluntary 
compliance.  The  sample  will  be  selected 
from  taxpayers  who  have  requested 
assistance  from  the  IRS. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7,200. 

Estimated  Burden  Hours  Per 
Response:  20  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
2,400  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  535-4297,  Internal  Revenue 
Service,  Room  5571,  nil  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc.  88-17968  Filed  8-8-88;  8:45  am] 
BILUNG  CODE  4«10-2S-M 
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This  section  of  the  FEDERAL  REGiSTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)<3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of  the 
special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 

DATE  AND  TIME:  The  meeting  was  held  at 
the  offices  of  the  Farm  Credit 
Administration  in  McLean,  Virginia,  on 
luly  29, 1988,  from  6:50  p.m.  until  such 
time  as  the  Board  concluded  its 
business. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board,  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090,  (703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  was  closed  to  the 
public.  The  matter  considered  at  the 
meeting  was: 

Closed  Session  * 

1.  Update  regarding  the  Federal  Land  Bank 
of  Jackson,  in  receivership,  and  the  Federal 
Land  Bank  Association,  in  receivership. 

Dated:  August  4, 1988. 
David  A  Hill, 

Secretary.  Farm  Credit  Administration  Board. 
|FR  Doc.  88-17996  Filed  8-5-88;  9:50  am] 
BiLUNO  cooE  sros-oi-w 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration;  Correction 
of  Sunshine  Act  Meeting 
summary:  Pursuant  to  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(e)(3)),  the  Farm  Credit 
Administration  gave  notice  on  July  29, 
1988  (53  FR  28331)  of  the  regular  meeting 
of  the  Farm  Credit  Administration  Board 
(Board)  scheduled  for  August  2, 1988. 
This  notice  is  to  revise  the  agenda  for 
that  meeting  to  add  an  item  in  a  closed 
session. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  A.  Hill,  Secretary  to  the  Farm 


Credit  Administration  Board.  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090,  (703)  883-4003  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
the  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  were  closed  to  the 
public.  The  agenda  for  Tuesday.  August 
2,  is  revised  to  include  the  following 
item  in  the  closed  session: 

Closed  Sesaioo  * 

1.  Update  regarding  Federal  Land  Bank  of 
Jackson,  in  receivership,  and  Federal  Land 
Bank  Association  of  Jackson,  in  receivership. 

Dated:  August  4. 198& 
David  A.  Hill, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  88-17995  Filed  8-5-88;  9:50  am] 

BILUNO  CODE  e70S-01-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration;  Correction 
of  Sunshine  Act  Meeting 

SUMMARY:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b(e){3)). 
the  Farm  Credit  Administration  gave 
notice  on  July  27, 1988  (53  FR  28331)  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board)  scheduled 
for  July  29, 1988.  This  notice  is  to  revise 
the  agenda  Tor  that  meeting  to  add  an 
item  to  the  closed  session. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board,  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090,  (703)  883-^003,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
the  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  were  closed  to  the 
public.  The  agenda  for  Friday,  July  29,  is 
revised  to  include  the  following  item  in 
the  closed  session: 

Closed  session  ' 

7.  Update  regarding  Federal  Land  Bank  of 
Jackson,  in  receivership,  and  Federal  Land 
Bank  Association  of  Jackson,  in  receivership. 


'  Session  closed  to  the  public — exempt  pursuant 
to  5  U.S.C.  552b(c)(4).  (6).  (8)  and  (9). 


'  Session  closed  to  the  public — exempt  pursuant 
to  5  U.S.C.  552btc)(4).  (6),  (8)  and  (9). 


Dated:  August  4. 1988. 
David  A.  Hill. 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  88-17994  Filed  8-5-88;  9:50  amj 

BtLLING  COOE  (705-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  8, 15,  22,  and  29, 
1988. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  8 

Tuesday.  August  9 

10:00  a.m. 

Briefing  on  Status  of  Agreements  with 
OSHA,  EPA  and  FEMA  Concerning 
Jurisdiction  Over  Non-Radiological 
Hazards  (Public  Meeting). 
2:00  p.m. 

BrieHng  on  Key  Licensing  Issues 
Associated  with  DOE  Sponsored 
Advanced  Reactor  Designs  (Public 
Meeting). 

Wednesday.  August  10 

10:00  a.m. 
Briefing  on  Current  Status  of  Nuclear 
Materials  Transportation  (Public 
Meeting). 

Thursday.  August  It 

10:00  a.m. 
Briefrng  on  Status,  Results,  and 
Implementation  of  B&W  Reassessment 
(Public  Meeting). 
2:00  p.m. 
Briefing  on  Standardization  of  Advanced 
Reactor  Designs  (Public  Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed), 
(a)  Final  Rule  on  Emergency  Preparedness 
for  Fuel  Cycle  and  other  Radioactive 
Material  Licensees  (Tentative). 

Week  of  August  15 — Tentative 

Monday.  August  15 

2:00  p.m. 
Briefing  on  Center  for  Nuclear  Waste 
Regulatory  Analysis  (CNWRA)  (Public 
Meeting). 

Tuesday.  August  18 
2:00  p.m. 
Briefing  on  Maintenance  Workshop  (Public 
Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 
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Week  of  August  22 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  22. 

Week  of  August  29— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  29. 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING)  (301)  492-0292. 


CONTACT  PERSON  FOR  MORE 

information:  William  Hill,  (301)  492- 

1661. 

William  M.  Hill,  |r.. 

Office  of  the  Secretary. 
August  4. 1988. 

[FR  Doc.  88-18050  Filed  8-5-88:  3:29  pm] 
BIU.ING  CODC  7590-01-M 

UNITED  STATES  INSTITUTE  OF  PEACE 
TIME  AND  DATE:  4:00-7:00  p.m.,  Thursday, 
August  11, 1988. 

PLACE:  The  University  Club  of 
Washington,  2nd  Floor,  1135  16th  Street, 
NW..  Washington,  DC. 

STATUS:  Open. 

PURPOSE  AND  AGENDA:  First  of  a  Public 

Workshop  series  scheduled  by  the 


growing  United  States  Institute  of  Peace, 
"The  Sarajevo  Fallacy"  will  address 
basic  questions  and  fundamental  issues 
of  causes  of  war,  deterrence,  arms 
control,  and  special  problems  of 
democracies  in  waging  peace.  Patrick 
Glynn  will  lead  the  discussion  of  his 
1987  "Sarajevo  Fallacy"  article; 
Commentators  are  Dr.  J.  David  Singer, 
Dr.  Charles  Fairbanks,  Mr.  Leon 
Weiseltier,  and  Col.  Harry  Summers 
(USA  Ret.). 

CONTACT:  Ms.  Aileen  C.  Hefferren, 
Telephone  (202)  457-1700. 

Dated:  August  1.  1988. 
Samuel.  W.  Lewis, 
President. 

[FR  Doc.  8»-18078  Filed  8-5-88:  3:52  pm) 
BILLING  CODE  31SS-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  prevtousiy 
published  Presidential.  Ruie,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

Children's  Hospital-Boston  et  ai.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

Correction 

In  notice  document  88-17149 
appearing  on  page  28679  in  the  issue  of 
Friday,  July  29, 1988,  make  the  following 
correction: 

In  the  first  column,  in  the  first 
paragraph,  in  the  second  line,  "section 
7(c)"  should  read  "section  6(c)". 

BnXMQCOOE  IMt^VO 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Northwestern  University  et  aL; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

Correction 

In  notice  document  88-17150  beginning 
on  page  28679  in  the  issue  of  Friday,  July 
29, 1988,  make  the  following  correction: 

On  page  28679,  in  the  second  column, 
in  the  second  paragraph,  in  the  fourth 
line,  "VG70-259SE"  should  read  "VG70- 
250SE". 

BILUNG  CODE  1505-01-0 

DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

34  CFR  Part  327 

Handicapped  Special  Studies  Program 

Correction 

In  rule  document  88-16927  beginning 
on  page  28350  in  the  issue  of 
Wednesday,  July  27, 1988,  make  the 
following  correction: 


§  327.40    [Correctedl 

On  page  28351,  in  the  third  column,  in 
§  327.40(b),  in  the  fourth  line,  "agencies, 
others"  should  read  "agencies,  and 
others". 

BtLUNG  CODE  150541-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-FRL-3423-2] 

Hazardous  Waste  Maruigement 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

Correction 

In  rule  document  88-17335  beginning 
on  page  29038  in  the  issue  of  Tuesday, 
August  2, 1988>  mak?  the  following 
correction: 

PART  261-{CORRECTED] 

On  page  29045,  in  the  first  column,  in 
the  first  line. 


"Appendix  X"  should  read 
'Appendix  IX". 


BHXING  COOE  1S05-01-O 


UMI 


Tuesday 
August  9,  1988 


Part  II 


Administrative 
Committee  of  the 
Federal  Register 


1  CFR  Part  2  et  al. 

Updates  and  Changes  to  Publication 
Procedure^  Proposed  Rule 
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ADMINISTRATIVE  COMMITTEE  OF 
THE  FEDERAL  REGISTER 

1  CFR  Parts  2,  3,  5,  6,  7.  8,  9,  10,  11. 
12, 15, 16, 17, 18, 19, 20,  21  and  22 

Updates  and  Changes  to  Publication 
Procedures;  Proposed  Rule 

agency:  Administrative  Committee  of 
the  Federal  Register. 
action:  Proposed  rule. 

SUMMARY:  The  Administrative 
Committee  of  the  Federal  Register 
(ACFR)  proposes  to  update  its 
regulations  for  the  Office  of  the  Federal 
Register  publication  system  to  clarify 
certain  policies  and  reflect  current 
procedures.  These  proposed 
amendments  concern  availability  of 
Office  of  the  Federal  Register 
publications,  changes  to  regulations  by 
court  order  or  Act  of  Congress, 
procedure  and  timing  of  regular 
schedule,  reinstatement  of  expired 
regulations,  effective  dates  and  time 
periods,  and  technical  amendments. 
This  action  does  not  represent  a  change 
in  policy  or  increase  the  burdens  on 
agencies  or  the  public. 

DATES:  Comments  are  due  October  11, 
1988. 

ADDRESSES:  Mail:  Legal  Services  Staff. 
Office  of  the  Federal  Register  (NEE), 
National  Archives  and  Records 
Administration,  Washington.  DC  20408. 
Hand  Delivered:  Legal  Services  Staff, 
Office  of  the  Federal  Register,  1100  L 
Street,  NW.,  Room  8401,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT. 
Frances  McDonald  or  Sandra  McLean, 
(202)  523^534. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  OfHce  of  the  Federal 
Register  Publications 

The  Federal  Register  Act  gives  the 
ACFR  the  authority  to  regulate  the 
number  of  copies  of  Office  of  the 
Federal  Register  (OFR)  publications  to 
be  distributed  without  charge  to 
members  of  the  Government  for  official 
use  and  to  be  made  available  for 
purchase  by  the  public.  (44  U.S.C.  1506) 

The  ACFTl  is  proposing  to  amend  its 
regulations  by  consolidating  all 
information  on  the  availability  of  OFR 
publications  in  a  new  Subchapter  D 
consisting  of  two  parts,  Parts  11  and  12. 
Information  on  subscriptions  and  official 
distribution  within  the  Federal 
Government  is  presently  dispersed 
throughout  Chapter  1,  with  information 
located  in  1  CFR  3.4, 1  CFR  Part  7, 1  CFR 
8.8. 1  CFR  9.3, 1  CFR  10.4,  and  1  CFR 
10.14. 


The  consolidation  of  all  regulations 
concerning  the  availability  of  OFR 
publications  provides  a  central, 
convenient  source  of  information  for 
users  or  OFR  publications.  Additionally, 
future  revision  of  these  consolidated 
regulations  is  simplified. 

Some  of  the  regulations  consolidated 
in  Subchapter  D  are  out-of-date.  The 
ACFR,  therefore,  proposes  to  revise 
these  regulations.  The  regulations  are 
also  restructured  and  reworded  for 
consistency.  Since  several  OFR 
publications  are  now  available  in  paper, 
microfiche,  and  magnetic  tape  forms, 
some  of  the  regulations  are  clarified  to 
identify  the  specific  form  to  which  the 
text  applies.  Also,  present  regulations 
provide  that  various  OFR  publications 
are  distributed  in  the  number  needed, 
without  charge  to  members  of  the 
Government  for  official  use.  The 
provision  of  these  copies  is  based  on  a 
written  request  to  the  Director  of  the 
Federal  Register,  therefore,  this 
procedure  is  included  when  applicable. 

The  availability  of  the  slip  laws  and 
the  U.S.  Statutes  at  large  is  not 
controlled  by  the  ACFR  and  therefore 
information  on  their  availability  is  not 
included  in  the  new  Part  11.  In  addition 
to  paper  and  microfiche,  the  Federal 
Register,  the  CFR,  and  the  United  States 
Government  Manual,  are  now  available 
in  magnetic  tapes.  The  current  prices 
and  availability  of  these  magnetic  tapes 
are  added  in  the  new  Part  11. 

The  monthly  Federal  Register  Index 
and  the  LSA  (List  of  CFR  Sections 
Affected)  are  included  with  each 
Federal  Register  subscription  and  each 
official  distribution.  Statements  to  this 
effect  have  been  added  in  the  new 
sections  11.2  and  12.1(e).  Additionally, 
the  monthly  Federal  Register  Index  and 
LSA  (List  of  CFR  Sections  Affected)  are 
available  as  separate  subscriptions.  A 
regulation  on  subscription  to  the  LSA 
(List  of  CFR  Sections  Affected)  is  added 
at  §  11.8.  A  regulation  on  subscription  to 
the  monthly  Federal  Register  Index  is 
redesignated  from  3.4(b)(8)  to  §  11.8. 

Regulations  A^ected  by  Court  Decision 
or  Act  of  Congress 

The  ACFR  is  interested  in  receiving 
comments  on  a  proposed  requirement 
that  an  agency  promptly  publish  a 
document  in  the  Federal  Register  when 
its  regulations  are  rendered  null  and 
void,  modified,  or  suspended  by  a  court 
decision  or  an  Act  of  Congress.  This 
proposed  regulation  would  satisfy  the 
requirements  of  the  Federal  Register 
Act.  (44  U.S.C.  1501  et  seq.),  help 
maintain  an  orderly  system  of 
codification,  and  would  be  compatible 
with  OFR's  plans  to  fully  implement  a 
current  updated  CFR  data  base. 


The  responsibility  for  keeping  agency 
regulations  current  and  consistent  with 
relevant  Acts  of  Congress  and  court 
decisions  rests  with  each  agency. 
Failure  of  an  agency  to  promptly 
remove,  revise  or  suspend  regulations 
rendered  ineffective  by  court  decision  or 
Act  of  Congress  conflicts  with  the 
purposes  of  the  Federal  Register  Act. 
This  proposed  regulation  will  be 
consistent  with  the  Federal  Register  Act 
which  charges  the  ACFR  with  regulating 
the  supplementation  of  the  CFR  with  a 
view  to  keeping  the  CFR  as  current  as 
practicable.  (44  U.S.C.  1510) 

The  Federal  Register  Act  requires  that 
the  CFR  contain  agency  regulations 
having  general  applicability  and  legal 
effect.  Also,  agency  documents 
published  in  the  CFR,  as  amended  by 
documents  subsequently  published  in 
the  daily  Federal  Register  are  prima 
facie  evidence  of  the  text  of  the 
documents  and  of  the  fact  that  they  are 
in  effect  on  and  after  the  date  of 
publication.  (44  U.S.C.  1510). 

If  an  agency  regulation  has  been 
modified,  suspended  or  rendered 
ineffective,  by  court  decision  or  Act  of 
Congress,  the  FR/CFR  system  reflects 
the  change  only  when  the  agency 
submits  the  change  in  a  document  for 
publication.  This  proposed  rule  would 
formalize  the  OFR's  existing  policy  of 
requiring  prompt  publication  of  a 
document  in  the  Federal  Register  when 
an  agency's  regulations  are  rendered 
ineffective,  modified  or  suspended  by  a 
court  decision  or  an  Act  of  Congress.  In 
this  way,  the  affected  public  will  be 
informed  of  the  current  regulations  and 
the  FR/CFR  system  will  be  kept  current 
in  a  logical,  orderly  manner. 

A  practical  consideration  is  the  OFR's 
plans  for  a  currently  updated  CFR  data 
base  which  would  increase  the 
efficiency  of  OFR  operations  and  offer 
the  potential  for  Federal  agencies  to 
gain  access  to  the  most  current  text  of 
the  CFR.  Changes  to  regulations  would 
be  entered  on  the  CFR  data  base  by  the 
OFR  editors.  In  order  to  maintain  an 
orderly  and  current  scheme  of 
codification,  the  OFR  editors  must  be 
promptly  made  aware  of  any 
nullification,  modification,  or  suspension 
of  an  agency  regulation  by  court 
decision  or  Act  of  Congress. 

For  these  reasons,  the  ACFR  proposes 
to  add  a  new  section  1  CFR  8.10  to 
require  that  an  agency  promptly  publish 
a  document  in  the  Federal  Register 
when  its  regulations  are  rendered  null 
and  void,  modified  or  suspended  by  a 
court  decision  or  an  Act  of  Congress. 
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Procedure  and  Timing  for  Regular 
Schedule 

The  Federal  Register  Act  of  1935 
provides  for  an  official  publication 
called  the  Federal  Register  in  which  all 
rules  and  regulations  (of  a  Federal 
agency)  shall  systematically  and 
uniformly  be  published.  Under  that 
Act,  the  Administrative  Committee  of 
the  Federal  Register  (ACFR)  is  charged 
with  regulating  the  "manner  and  form" 
in  which  the  Federal  Register  shall  be 
printed.  (44  U.S.C.  1506(3)). 

The  ACFR  provided  for  a  regular 
schedule  for  Federal  Register 
publication  in  1  CFR  17.2  Section  17.2(a) 
presently  provides  that  receipt  of  a 
document  by  the  OFR  in  the  ordinary 
course  of  business  (8:45  ajn.-5:15  p.m.) 
is  considered  to  be  a  request  for 
publication  on  the  regular  schedule,  that 
is.  3  working  days  later. 

Before  a  document  can  be  scheduled 
for  publication,  it  must  be  reviewed  to 
ensure  that  it  meets  publication 
requirements  set  out  in  1  CFR  Chapters  I 
and  II.  When  documents  are  submitted 
late  in  the  afternoon,  the  amount  of  time 
available  for  processing  is  severely 
decreased.  As  long  as  the  number  of 
documents  submitted  late  in  the  day 
was  small,  this  did  not  pose  a  problem 
for  the  printing  and  overall  production 
of  the  Federal  Register.  Experience  now 
shows,  however,  that  so  many 
documents  are  being  submitted  late  in 
the  afternoon  that  assigning  the  3  day 
publication  schedule  for  documents 
received  late  in  the  day  is  not  practical 
and  does  not  allow  efficient  use  of 
editorial  and  printing  staff  resources. 

This  proposed  rule  would  change  the 
deadline  for  receiving  documents  for 
publication  on  the  regular  3  day 
schedule  to  2:00  p.m.  Documents 
received  after  2KK)  p.m.  would  receive 
the  next  working  day's  regular 
publication  schedule.  The  2.-00  p.ni. 
deadline  would  gready  improve  the 
situation  created  by  a  large  number  of 
documents  submitted  late  in  the 
afternoon  and  allow  for  a  more  efficient 
production  process. 

While  the  Administrative  Committee 
recognizes  that  requiring  receipt  of 
documents  by  2:00  p  jn.  to  qualify  for 
OFR's  regular  schedule  may  require 
certain  agency  administrative 
adjustments,  it  believes  that  the  overall 
benefits  justify  this  change. 

The  ACFR  has  not  provided  in 
regulations  for  a  regular  schedule  for 
Sunshine  Act  documents  in  the  past, 
although  the  OFR  has  historically 
afforded  these  documents  an  expedited 
schedule.  This  proposed  rule  would 
formalize  the  OFR's  longstanding  policy 
of  assigning  a  two  day  schedule  for  each 
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correctly  submitted  notice  of  meeting 
issued  under  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  522b{e){3)).  In 
accordance  with  the  OFR's  existing 
policy,  each  Sunshine  Act  document 
received  before  4:00  p.m.  is  scheduled  to 
be  published  two  working  days  later. 
Each  notice  received  after  4KX)  p.m.  is 
scheduled  to  be  published  three  working 
days  later. 

Sunshine  Act  documents  are 
published  in  a  separate  section  of  the 
Federal  Register  under  simplified 
formatting  requirements.  This  simplified 
format  allows  an  agency  to  present 
statutorily  required  information  in  a 
clear  and  efficient  manner  while 
providing  public  notice  as  quickly  as 
possible.  The  OFR's  abbreviated  two 
day  schedule  is  available  because  the 
simple,  standardized  format  permits 
quicker  processing. 

Rmnstatement  of  Expired  Regulations 

OFR  has  received  requests  from 
agencies  seeking  to  extend  the  effective 
dates  of  rules  after  their  expiration  but 
prior  to  the  annual  revision  of  that 
agency's  CFR  title.  Agencies  have 
proposed  that  they  should  be  permitted 
to  reinstate  rules  by  publishing  a 
document  in  the  Federal  Register  that 
would  retroactively  extend  the  effective 
date  instead  of  promulgating  newly 
effective  rules  in  full  text. 

The  ACFR  take  the  position  this 
practice  may  not  satisfy  the  legal 
requirements  for  rulemaking,  is  not 
conducive  to  maintaining  an  orderly 
system  of  codification,  and  is  not 
compatible  with  OFR's  plans  to  fully 
implement  a  currently  updated  CFR  data 
base.  Therefore,  OFR  proposes  to  amend 
its  regulations  by  adding  a  regulation 
delineating  the  process  by  which 
expired  material  should  be  reinstated. 

Retroactive  reinstatement  of  lapsed 
rules  is  also  inconsistent  with  the 
Federal  Register  Act.  44  U.S.C.  1510(a) 
defines  the  CFR  as  a  codification  of 
documents  having  general  applicability 
and  legal  effect.  Once  a  regulation  is 
superseded,  revoked  or  expired,  it  lacks 
legal  status  as  a  viable  section  of  the 
CFR  and  neither  the  regulation  nor  its 
effective  date  is  eligible  for  amendment. 

The  Federal  Register  Act  obliges  the 
ACFR  to  maintain  an  orderly  sdheme  of 
codification.  Logical,  orderly 
development  requires  that  a  systematic 
approach  be  employed  in  which  expired 
regulations  are  removed  and  are 
reinstated  only  by  means  of  complete 
republication. 

Furthermore,  the  practice  of 
permitting  lapsed  regulations  to  be 
received  retroactively  would  seem  to 
run  afoul  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  et  seq. 


Such  a  shortcut  to  rulemaking  does  not 
allow  interested  persons  to  participate 
in  the  regulatory  process.  The  APA 
requires  that  agencies  provide  notice  of 
rulemaking  by  means  of  publication  in 
the  Federal  Register  and  provide  an 
opportunity  for  submission  of  comments 
(5  U.S.C.  553).  In  addition,  a  recent  court 
decision  has  called  into  question  the 
legality  of  retroactive  regulations  as 
infringements  of  the  right  to  due  process 
of  law.  Mason  General  Hospital  v. 
Secretary  of  the  Department  of  Health 
and  Human  Services,  809  F.  2d  1220  (6th 
Cir.  1987). 

In  keeping  the  CFR  data  base  current, 
obsolute  regulations  may  be  erased  from 
the  CFR  data  base  on  the  day  of 
expiration.  To  restore  this  data,  agencies 
should  republish  the  full  text  in  the 
Federal  Register. 

For  these  reasons,  the  ACFR  proposes 
to  amend  its  regulations  by  adding  a 
new  1  CFR  18.16  to  require  that  expired 
regulations  may  only  be  reinstated  by 
publishing  newly  effective  ndes  in  full 
text  in  the  Federal  Register. 

Effective  Dates  and  Time  Periods 

In  1  CFR  18.17,  paragraph  (a)  is 
revised  in  accordance  with  the  OFR's 
current  practice,  to  reflect  the  fact  that 
many  agenices  now  rely  on  computed 
dates.  The  OFR  no  longer  expresses  a 
preference  for  documents  setting  forth 
dates  certain  over  documents  setting 
forth  time  periods  measured  by  a  certain 
number  of  days  after  publication. 

The  ACFR  is  also  interested  in 
receiving  comments  on  a  new  paragraph 
(c)  that  is  being  considered,  which 
would  require  an  agency  to  promptly 
publish  a  document  in  the  Federal 
Register  announcing  a  new  effective 
date  in  the  event  an  Act  of  Congress  or 
court  order  establishes  or  changes  the 
effective  date  of  an  agency's  regulation. 
The  ACFR  holds  that  this  regulation 
would  satisfy  the  legal  requirements  for 
rulemaking,  relieve  a  presently  existing 
burden  on  the  public,  help  maintain  an 
orderly  system  of  codification,  and  be 
compatible  with  OFR's  plans  to  fully 
implement  a  currently  maintained  data 
base. 

The  responsibility  for  keeping  agency 
regulations  current  and  consistent  with 
relevant  Acts  of  Congress  and  court 
orders  rests  with  each  agency.  The 
Administrative  Procedure  Act  (APA).  5 
U.S.C.  551  et  seq.,  requires  that  agencies 
provide  notice  of  rulemaking  by  means 
of  publication  in  the  Federal  Register. 
The  ACFR  takes  the  position  that  notice 
of  a  change  to  a  regulation's  effective 
date  is  an  integial  element  of  any 
rulemaking.  Therefore,  any  change  of  an 
effective  date  due  to  Act  of  Congress  or 
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court  order  should  be  published  in  the 
Federal  Register. 

The  OFR  has  received  agency 
rulemaking  documents  that  contained 
effective  dates  dependent  upon 
Congressional  action.  Additionally, 
court  orders  occasionally  establish  or 
change  the  effective  date  of  an  agency's 
regulation.  In  either  of  these  instances, 
the  public  is  only  made  aware  of  the 
changes  in  effective  dates  in  a  timely, 
convenient  manner,  if  the  agency 
publishes  a  Federal  Register  document. 
Clearly  the  public  has  an  interest  in 
knowing  the  date  on  which  compliance 
with  agency  regulations  becomes 
mandatory.  In  most  cases,  the  public  can 
rely  on  the  FR/CFR  system  to  supply  the 
effective  date  for  any  regulation. 

In  the  past,  the  OFR  has  received  a 
few  agency  documents,  which  contained 
both  an  effective  date  dependent  upon 
Congressional  action  and  language  to 
the  effect  that  persons  interested  in  the 
effective  date  of  the  regulations,  should 
call  the  agency's  contact  person.  Such 
an  added  burden  upon  the  regulated 
public  is  unhelpful  and  unnecessary 
when  Federal  Register  publication  is 
available  and  required  as  the  source  of 
legal  notice  of  rulemaking  by  the  APA. 

Furthermore,  a  practical  consideration 
includes  the  burden  such  a  vague 
effective  date  places  on  OFR  editors 
updating  the  annual  CFR  volumes. 
When  agency  documents  refer  the 
public  to  the  agency  for  a  regulation's 
effective  date,  OFR  editors  must  call  the 
agency  to  discover  the  status  of  each 
such  regulation  prior  to  updating  the 
yearly  revision  of  the  CFR  volumes. 
Thus,  the  OFR  as  well  as  the  public, 
must  go  outside  the  FR/CFR  system  to 
discover  the  current  status  of  these 
regulations. 

A  second  consideration  is  the  OFR's 
goal  to  improve  Federal  agencies'  access 
to  the  most  current  text  of  the  CFR.  In 
order  to  implement  this  goal  and 
maintain  an  orderly  scheme  of 
codification,  the  OFR  editors  must  know 
the  effective  date  of  each  regulation. 

For  these  reasons,  the  ACFR  proposes 
to  amend  1  CFR  18.17  by  adding  a  new 
paragraph  (c)  to  require  that  an  agency 
promptly  publish  a  document  in  the 
Federal  Register  announcing  a  new 
effective  date  in  the  event  an  Act  of 
Congress  or  court  order  establishes  or 
changes  the  effective  date  of  an  agency 
regulation. 

Updating  Regulations 

Some  of  the  regulations  in  1  CFR  are 
simply  out-of-date.  The  ACFR,  therefore, 
proposes  to  remove  or  amend  these 
regulations  to  reflect  current  publication 
procedures. 


The  ACFR  proposes  to  make  a 
nomenclature  change  in  1  CFR  2.3.  The 
change  corrects  the  name  of  the  OFR's 
parent  agency  to  the  National  Archives 
and  Records  Administration. 

Some  of  the  regulations  in  1  CFR  are 
gender  specific.  Sections  that  contain 
gender  specific  terminology,  1  CFR  2.4, 1 
CFR  5.3, 1  CFR  9.1, 1  CFR  16.2, 1  CFR 
16.3. 1  CFR  16.4. 1  CFR  17.4. 1  CFR  18.7, 1 
CFR  20.1, 1  CFR  21.14,  and  1  CFR  21.42 
are  amended  to  eliminate  gender 
specification. 

The  title  of  "The  United  States 
Government  Manual"  is  corrected  in  1 
CFR  2.5. 1  CFR  9.1.  the  Part  heading  of  1 
CFR  Part  20,  and  1  CFR  20.1.  Also,  the 
"Federal  Register  Index"  and  the  "LSA 
(List  pf  CFR  Sections  Affected)"  are 
added  to  the  list  of  publications  in 
paragraph  (c)  of  1  CFR  2.5 

The  ACFTl  makes  minor  technical 
changes  to  1  CFR  3.2  and  to  the  section 
heading  of  1  CFR  3.3. 

The  regulations  at  1  CFR  5.2  and  5.3 
are  clarified  by  adding  the  phrase  "filed 
for  public  inspection"  in  place  of  the 
word  "filed"  in  accordance  with  the 
language  and  content  of  44  U.S.C.  1503. 1 
CFR  5.6  is  also  clarified. 

The  categories  of  documents  listed  in 
1  CFR  5.9  are  clarified  and  expanded 
when  necessary  to  reflect  the  current 
publication  requirements  of  the  OFR. 

In  1  CFR  6.5,  the  term  "index-digests" 
is  changed  to  "indexes,  digests"  and  the 
section  is  clarified.  The  OFR  publishes 
both  indexes  and  digests,  but  not  index- 
digests. 

The  term  "general  applicability  and 
current  or  future  effect"  is  changed  to 
"general  applicability  and  legal  effect" 
in  1  CFR  8.1.  This  change  adopts  the 
language  used  in  44  U.S.C.  1505  and  is 
consistent  with  the  ACFR's  language  in 
1  CFR  5.2. 

The  language  in  paragraph  (c)  of  1 
CFR  8.3  is  clarified. 

The  Code  of  Federal  Regulations 
Index  now  contains  the  parallel  tables 
of  authorities  and  rules  described  in  1 
CFR  8.5.  The  ACFR  proposes  to  update 
and  clarify  this  section  to  reflect  current 
practice. 

The  ACFR  is  clarifying  the  section 
heading  of  1  CFR  15.4.  This  section's 
text  pertains  to  the  reproduction  and 
certification  of  copies  of  acts  and 
documents. 

The  ACFR  is  removing  1  CFR  15.5. 
Information  on  the  availability  of  OFR 
publications  controlled  by  the  ACFR  has 
been  consolidated  in  the  new 
Subchapter  D.  The  availability  of  the 
slip  laws  and  the  U.S.  Statutes  at  Large 
is  not  controlled  by  the  ACFR  and 
therefore,  reference  to  their  availability 
is  removed. 


An  addition  to  1  CFR  16.2  provides 
that  agency  liaison  officers  shall  be 
available  to  discuss  documents 
submitted  for  publication  with  the  OFR 
editors.  This  provision  emphasizes  the 
importance  the  OFR  places  on  this 
aspect  of  the  liaison  officer's  duties. 

The  word  "agency"  is  added  to  the 
text  for  identification  purposes  in  1  CFR 
16.2, 16.3,  and  16.4. 

The  OFR  requires  each  agency 
requesting  publication  on  the  emergency 
schedule  to  submit  its  request  by  letter. 
Therefore,  1  CFR  17.4  is  revised  by 
removing  the  phrase  "if  time  permits". 

The  services  provided  in  1  CFR  17.5  in 
conjunction  with  the  transmittal  of 
documents  by  telecommunication  are  no 
longer  needed  due  to  the  availability  of 
expedited  mail  services.  Therefore,  this 
section  is  removed. 

The  term  "unusual  tabulations"  in  1 
CFR  17.6.  is  changed  to  "unusual  or 
lengthy  tables".  Additionally,  a 
provision  that  the  OFR  staff  will  notify 
an  agency  if  its  document  must  be 
assigned  to  a  deferred  schedule  is  added 
to  S  17.6  to  reflect  the  OFR's  current 
notification  procedure. 

The  regulation  on  submission  of  an 
original  document  and  copies  at  1  CFR 
18.1  needs  clarification  and  correction. 
The  provision  for  documents  printed  on 
both  sides  in  §  18.1  does  not  reflect  the 
current  OFR  practice.  The  ACFR 
proposes  to  amend  section  18.1  to 
require  that  if  an  agency  submits  a 
document  printed  on  both  sides,  one  of 
the  copies  sent  by  the  agency  must  be  a 
collated,  single-sided  copy. 
Additionally,  due  to  the  availability  of 
expedited  mail  services,  paragraph  (b)  is 
out-of-date  and  is  removed.  The 
footnote  to  1  CFR  18.1  is  revised  and 
updated.  The  footnote's  reference  to  a 
1972  document  is  removed  due  to  its  age. 

The  Director  of  the  Federal  Register's 
policy  on  combined  category  documents 
is  clarified  in  the  proposed  revision  of  1 
CFR  18.2. 

Some  of  the  regulations  in  1  CFR 
include  the  term  "rulemaking"  as  two 
words.  The  sections  in  the  regulations 
that  have  rulemaking  printed  as  two 
words,  1  CFR  18.2. 1  CFR  18.4,  the  Part 
heading  and  table  of  contents  of  Part  22. 
the  undesignated  Subpart  heading  above 
1  CFR  22.5, 1  CFR  22.5,  and  1  CFR  22.7 
are  revised  to  a  one  word  spelling. 

In  1  CFR  18.3,  a  new  paragraph  (c)  is 
added  to  clarify  that  receipt  dates  of 
documents  are  determined  at  the  time  a 
signed  original  and  clear  and  legible 
copies  are  received.  Additionally,  the 
ACFR  proposes  to  amend  section  18.3(a) 
by  removing  the  obsolete  option  of  filing 
with  the  Administrative  Committee, 
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A  revision  of  1  CFR  18.4  clarifies  the 
OFR's  format  requirements.  Language  is 
added  to  reflect  the  fact  that  the  OFR 
does  not  accept  press  releases  for 
publication  in  the  Federal  Register. 

The  ACFR  proposes  to  revise  and 
make  minor  technical  changes  to  1  CFR 
18.5.  Obsolete  copying  procedures  are 
deleted  and  paragraph  (c)  is  revised  and 
redesignated  more  appropriately  as  1 
CFR  18.3(c). 

An  existing  incomplete  sentence  is 
revised  in  1  CFR  18.6. 

The  ACFR  revises  1  CFR  18.9  to 
require  that  documents  conform  to  the 
current  edition  of  the  U.S.  Government 
Printing  Office  Style  Manual  in  all 
matters  of  style. 

Material  on  forms  is  included  in  1  CFR 
18.10.  Obsolete  material  in  §  18.10  is 
removed  and  a  new  provision  added  to 
provide  that  documents  containing 
tabular  material  may  be  assigned  to  the 
deferred  publication  schedule.  The 
inclusion  of  unusual  or  lengthy  tables  in 
a  document  occasionally  necessitates  a 
deferred  schedule  as  set  forth  in  1  CFR 
17.6. 

The  ACFR  proposes  to  remove  1  CFR 
18.11  because  it  does  not  reflect  the 
OFR's  current  practice. 

The  language  in  1  CFR  18.12  is  revised 
and  simplified. 

Material  reflecting  the  OFR's  current 
procedures  for  the  correction  of  errors  in 
documents  is  included  in  1  CFR  18.13.  A 
new  paragraph  (b)  is  added  reflecting 
the  OFR's  procedures  for  filing  for  public 
inspection  and  ultimate  retention  of 
revoking  or  correcting  letters. 

The  ACFR  proposes  to  remove  1  CFR 
18.14  because  it  does  not  reflect  the 
OFR's  current  procedures  for  correction 
of  errors  in  documents. 

The  ACFR  proposes  to  remove 
superannuated  material  from  1  CFR 
18.20.  Provisions  for  agency  actions  by 
December  31, 1981  and  April  1, 1982  are 
no  longer  current  and  are  removed. 

Part  19,  which  is  based  upon  two 
Executive  Orders,  has  been  amended  by 
E.0. 12080.  The  ACFR  proposes  to  revise 
the  current  authority  citation  for  Part  19 
and  1  CFR  19.4  to  reflect  the  addition  of 
this  Executive  Order.  The  ACFR  also 
proposes  to  add  an  informational 
footnote  on  the  availability  of  the 
publication  "Specifications  for 
Descriptions  of  Tracts  of  Land  for  Use  in 
Executive  Orders  and  Proclamations"  to 
1  CFR  19.1. 

The  text  of  1  CFR  20.1  is  restructured. 

In  1  CFR  20.3,  the  ACFR  proposes  to 
remove  the  language  requiring 
submission  on  charts  in  duplicate  and  to 
clarify  other  language  in  this  section.  It 
is  not  the  OFR's  current  practice  to 
require  submission  of  charts  in 
duplicate. 


To  avoid  unnecessary  duplication,  a 
phrase  is  added  to  1  CFR  20.4  providing 
that  descriptions  of  administrative  units 
common  to  most  agencies  will  not  be 
accepted  for  publication  in  The  United 
States  Government  Manual. 

In  order  to  reflect  current  OFR 
procedures,  it  is  proposed  that  1  CFR 
21.1  be  revised  to  require  each  agency 
that  prepares  a  document  subject  to 
codification  to  include  words  of 
issuance  and  amendatory  language 
describing  the  precise  relationship  of  the 
new  provisions  to  the  CFR. 

The  ACFR  proposes  to  remove  1  CFR 
21.4  and  1  CFR  21.15.  Neither  section 
reflects  the  OFR's  current  procedures. 

It  is  the  practice  of  the  OFR  to  accept 
an  agency  document  that  amends  more 
than  one  title,  or  more  than  one  chapter 
of  the  CFR.  Therefore,  the  ACFR 
proposes  to  remove  1  CFR  21.5. 

The  text  of  1  CFR  21.6  is  restructured 
and  language  is  added  to  clarify  the 
OFR's  requirement  that  agencies  must 
notify  the  OFR  of  the  expiration  of 
codified  material. 

The  ACFR  proposes  to  add  a  new 
paragraph  (c)  to  1  CFR  21.8  to  clarify 
that  chapter  and  subchapter 
assignments  are  made  by  the  OFR,  not 
by  the  agency. 

In  proposed  1  CFR  21.11.  the  standard 
organization  of  the  Code  of  Federal 
Regulations  is  revised  to  include  a  new 
example  of  paragraph  designations  and 
a  provision  that  any  deviation  from  the 
standard  designations  must  be  approved 
in  advance  by  the  OFR. 

The  reservation  of  numbers  at  the  end 
of  related  parts  or  sections  to  allow  for 
future  expansion  is  an  agency  option. 
Therefore,  the  ACFR  proposes  to  revise 
the  obsolete  requirement  for  agency 
reservation  of  numbers  at  1  CFR  21.12 
and  makes  the  reservation  of  numbers 
optional. 

The  OFR  strongly  discourages 
deviation  from  the  standard 
organization  of  the  Code  of  Federal 
Regulations  described  at  1  CFR  21.11. 
The  ACFR  proposes  to  remove  1  CFR 
21.13  because  it  is  not  consistent  with 
current  OFR  guidance  to  agencies. 

The  table  of  contents  in  a  document 
must  list  appendix  headings  to  the  part 
or  subpart  in  addition  to  headings  for 
the  subparts,  undesignated  center 
headings  and  sections  in  the  part  as 
described  in  1  CFR  21.18.  The  ACFR 
proposes  to  update  1  CFR  21.18  by 
adding  appendix  headings  to  the  part  or 
subpart  to  the  list  of  items  that  shall 
appear  in  the  table  of  contents.  This 
revision  reflects  the  OFR's  current 
practice. 

The  ACFR  proposes  to  remove  1  CFR 
21.22.  The  OFR's  Document  Drafting 
Handbook  contains  guidance  for 


agencies  that  need  to  reference  between 
or  within  titles.  This  functional 
handbook  is  the  proper  source  of 
information  and  technical  instruction  for 
agencies  on  referencing  between  or 
within  titles.  The  ACFR,  therefore,  does 
not  need  to  regulate  this  procedure. 

The  regulation  concerning  placing  and 
amending  authority  citations.  1  CFR 
21.43,  is  clarified  and  corrected  to  reflect 
the  current  style  used  in  publishing  the 
Federal  Register. 

The  ACFR  also  clarifies  1  CFR  21.45. 

The  examples  in  1  CFR  21.52  are 
revised  to  reflect  the  OFR's  format  for 
authority  citations. 

It  is  no  longer  necessary  to  place  the 
CFR  citation  referred  to  in  1  CFR  22.6  in 
brackets.  Obsolete  language  requiring 
the  use  of  brackets  is  removed. 

Procedural  Matters 

This  is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  The  rule  will 
have  no  impact  on  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The  rule  as 
proposed  does  not  contain  any 
information  collection  or  recordkeeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980.  (44 
U.S.C.  3501  et.  seq.). 

List  of  Subjects  in  1  CFR,  Farts  2,  3,  5. 6, 
7,  8,  9, 10, 11, 12, 15, 16, 17, 18, 19,  20,  21 
and  22 

Administrative  practice  and 
procedure.  Government  publications. 

Redesignation  Table 


Old  section 


New  section 


34(a) 

3.4(b)  introdoctofy  text . 

3.4(b)(1) 

3.4(b)(2) 

3.4(b)(3) 

3.4(b)(4) 

3.4(b)(5) _. 

34(b)(6) „ 

3.4(b)(7) 

3.4(b)(8) 

7.1 


7.4 

7.5 

7.6 

8.8 

9.3(a) 

9.3(b) 

10.4 

10.14 

Parts  15-22  (Subctwptef 

D). 

15.5 „ 

17.5 

18.1(a) 

ie.1(b) 

18.5(a) „.... 

18.5(b) 

18.5(c) 

18.9  introdudofy  texl 

and  (a). 


Parts  11-12  (Subchapter 

D). 
11.1. 

Removed. 
Removed. 
Removed. 
11.2. 
11.3. 
11.4. 
11.5. 
11.6. 
11.7. 
12.1(a). 
12.1(b). 
12.1(c). 
12.1(d). 
12.2. 
12.3(a). 

12.3  (b)  and  (c). 
12.4. 
125. 
Parts  15-22  (Subchapter 

E). 
Removed. 
Removed. 
18.1. 

Removed. 
18.5. 

Removed. 
18.3(c). 
18.9. 
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OM  section 


18.9(b) 

18.9(c) 

18.10(a) 

18.10(b) 

18.10(c) 

18.11 „ 

18.14 _ 

18.20(*) _.... 

18.20(b) - 

18.20(c) _ 

20.1  intFoductwy  text 

20.1(a) 

20.1(b).... 

20.1(c) „ 

20.1(d) 

201  final  undestgnatad 
paragraph. 

20A 

21.4 

21.5 „ 

21.11(a) 

21.11(b) 

21.11(c) 

21.11(d) 

21.11(e) 

21.11(f) 

21.11(g) 

21.11(h) „ 

21.13 _ _ 

21.15 _ 

21.22 


New  section 


Removed. 


Removed 

18.10(a). 

Removed. 

Removed. 

Removed. 

Removed. 

18.20(a). 

18.20(b). 

20.1(a). 

20.1(a)(1) 

20.1(a)(2) 

20.1  (aH3). 

20.1(a)(4) 

20.1(b). 

20.4  (a)  and  (t^ 

Removed. 

Removed. 

21.1  KaMD. 

21  11(a)(2). 

21.11(a)(3). 

21.11(a)(4). 

21.11(a)(5). 

21.11(a)(6). 

21.11(a)(7). 

21.11(a)(8). 

Removed. 

Removed. 

Removed. 


For  the  reasons  set  out  in  the 
preamble.  Title  1,  Chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  2— GENERAL  INFORMATION 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506;  sec.  6.  E.0. 10530. 
19  PR  2709;  3  CFR.  1954-1958  Comp.,  p.  189;  1 
U.S.C.  112;  1  U.S.C.  113. 

§2.3    [Amended] 

2.  In  §  2.3(a)  remove  the  words 
"Service  of  the  General  Services." 

In  §  2.3(c)  remove  the  word  "Service" 
and  add,  in  its  place,  the  word 
"Administration". 

§  2.4    [Amended] 

3.  In  §  2.4(b)  remove  the  word  "his" 
and  add,  in  its  place,  the  words  "the 
Director's". 

4.  Section  2.5  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  2.5    Publication  of  statutes,  regulations, 
and  related  documents. 
***** 

(c)  Based  on  source  materials  that  are 
officially  related  to  the  acts  and 
documents  filed  under  paragraph  (a)  of 
this  section,  the  Office  also  publishes 
"The  United  States  Government 
Manual",  the  "Public  Papers  of  the 
Presidents  of  the  United  States",  the 
"Weekly  Compilation  of  Presidential 
Documents,"  the  "Federal  Register 
Index,"  and  the  "LSA  (List  of  CFR 
Sections  Affected)". 


PART  3— SERVICES  TO  THE  PUBLIC 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506:  sec  6.  E.0. 10530. 
19  FR  2709:  3  CFR.  1954-1BS8  Comp.,  p.  189. 

§3.2    [Amended) 

2.  In  §  3.2(a)  remove  the  word 
"Current";  and  remove  the  figure  "8401" 
and  add,  in  its  place,  the  figure  "8301". 

In  §  3.2(d)  remove  the  word  "Manual, 
typewritten,  or  other  copies"  and  add,  in 
their  place,  the  word  "Photocopies". 

3.  Section  3.3  is  amended  by  revising 
the  section  heading  to  read  as  follows: 

§  3.3    Reproduction  and  certification  of 
copies  of  acts  and  documents. 


§  3.4    [Removed] 
4.  Section  3.4  is  removed. 

PART  5— GENERAL 

1.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506;  sec.  6.  E.0. 10530, 
19  FR  2709:  3  CFR,  1954-1958  Comp..  p.  189. 

2.  Section  5.2  is  amended  by  revising 
the  section  heading  and  the  introductory 
text  to  read  as  follows: 

§  5.2    Documents  required  to  be  filed  for 
public  inspection  and  put>llshed. 

The  following  documents  are  required 
to  be  filed  for  public  inspection  with  the 
Office  of  the  Federal  Register  and 
published  in  the  Federal  Register: 

***** 

3.  Section  5.3  is  revised  to  read  as 
follows: 

§  5.3    Publication  of  other  documents. 

Whenever  the  Director  of  the  Federal 
Register  considers  that  publication  of  a 
document  not  covered  by  §  5.2  would  be 
in  the  public  interest,  the  Director  may 
allow  that  document  to  be  filed  for 
public  inspection  with  the  Office  of  the 
Federal  Register  and  published  in  the 
Federal  Register. 

4.  Section  5.6  is  revised  to  read  as 
follows: 

§  5.6    Daily  publication. 

There  shall  be  an  edition  of  the 
Federal  Register  published  for  each 
official  Federal  working  day. 

5.  Section  5.9  is  amended  by  removing 
the  comma  and  changing  "each"  after 
the  word  "and"  to  "any"  in  paragraph 
(a)  and  revising  paragraphs  (b),  (c),  and 
(d)  to  read  as  follows: 

§  5.9    Categories  of  documents. 

***** 

(b)  Rules  and  regulations.  Containing 
each  document  having  general 


applicability  and  legal  effect,  except 
those  covered  by  paragraph  (a)  of  this 
section.  This  category  includes 
documents  subject  to  codification, 
general  pohcy  statements, 
interpretations  of  agency  regulations, 
statements  of  organization  and  function, 
and  documents  that  affect  other 
documents  previously  published  in  the 
rules  and  regulations  secfion. 

(c)  Proposed  rules.  Containing  each 
notice  of  proposed  rulemaking 
submitted  pursuant  to  §  553  of  Title  5, 
United  States  Code,  or  any  other  law, 
which  if  promulgated  as  a  rule,  would 
have  general  applicability  and  legal 
effect.  This  category  includes  documents 
that  suggest  changes  to  regulations  in 
the  Code  of  Federal  Regulations,  begin  a 
rulemaking  proceeding,  and  affect  or 
relate  to  other  documents  previously 
published  in  the  proftosed  rules  section. 

(d)  Notices.  Containing  miscellaneous 
documents  applicable  to  the  public  and 
not  covered  by  paragraphs  (a),  (b),  and 
(c)  of  this  section.  This  category 
includes  announcements  of  meetings 
and  other  information  of  public  interest. 

PART  6— INDEXES  AND  ANCILLARIES 

1.  The  authority  citation  for  Part  6 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506:  sec.  a  E.0. 10530, 
19  FR  2709:  3  CFR,  1954-1958  Comp.,  p.  189. 

2.  Section  6.5  is  revised  to  read  as 
follows: 

§  6.5    Indexes,  digests,  and  guides. 

(a)  The  Director  of  the  Federal 
Register  may  order  the  preparation  and 
publication  of  indexes,  digests,  and 
similar  guides,  based  on  laws. 
Presidential  documents,  regulatory 
documents,  and  notice  materials 
published  by  the  Office,  which  will 
serve  users  of  the  Federal  Register. 
Indexes,  digests,  and  similar  guides  will 
be  pubUshed  yearly  or  at  other  intervals 
as  necessary  to  keep  them  current  and 
useful. 

(b)  Each  index,  digest,  and  guide  is 
considered  to  be  a  special  edition  of  the 
Federal  Register  whenever  the  public 
need  requires  special  printing  or  special 
binding  in  substantial  numbers. 

PART  7— [REMOVED] 

1.  Part  7  is  removed. 

PART  8— CODE  OF  FEDERAL 
REGULATIONS 

1.  The  authority  citation  for  Part  8 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506. 1510;  sec.  6,  E.0. 
10530, 19  FR  2709;  3  CFR,  1954-1958  Comp.,  p. 
189. 


§  8.1     IAm«n(tod] 

2.  In  §  8.1(a)  remove  the  words 
"current  or  future"  and  add.  in  their 
place,  the  word  "legal". 

§8.3    [Amended] 

3.  Section  8.3(c)  is  amended  by  adding 
the  words  "as  a  codified  regulations" 
after  the  word  "published". 

4.  Section  8.5  is  amended  by  revising 
paragraphs  (a),  (b).  and  (c)  to  read  as 
follows: 

§8.5    Ancillaiiee. 

*        •        *        •        * 

(a)  Parallel  tables  of  statutory 
authorities  and  rules.  In  the  Code  of 
Federal  Regulations  Index  or  at  such 
other  place  as  the  Director  of  the 
Federal  Register  considers  appropriate, 
numerical  lists  of  all  sections  of  the 
current  edition  of  the  United  States 
Code  (except  section  301  of  Title  5) 
which  are  cited  by  issuing  agencies  as 
rulemaking  authority  for  currently 
effective  regulations  in  the  Code  of 
Federal  Regulations.  The  lists  shall  be 
arranged  in  the  order  of  the  titles  and 
sections  of  the  United  States  Code  with 
parallel  citations  to  the  pertinent  titles 
and  parts  of  the  Code  of  Federal 
Regulations. 

(b)  Parallel  tables  of  Presidential 
documents  and  agency  rules.  In  the 
Code  of  Federal  Regulations  Index,  or  at 
such  other  place  as  the  Director  of  the 
Federal  Register  considers  appropriate, 
tables  of  proclamations.  Executive 
orders,  and  similar  Presidential 
documents  which  are  cited  as 
rulemaking  authority  in  currently 
effective  regulations  in  the  Code  of 
Federal  Regulations. 

(c)  List  ofCFR  sections  affected. 
Following  the  text  of  each  Code  of 
Federal  Regulations  volume,  a  numerical 
list  of  sections  which  are  affected  by 
documents  published  in  the  Federal 
Register.  (Separate  volumes,  "List  of 
Sections  Affected,  1949-1963"  and  "List 
of  CFR  Sections  Affected,  1964-1972" 
list  all  sections  of  the  Code  which  have 
been  affected  by  documents  published 
during  the  period  January  1, 1949  to 
December  31, 1963  and  January  1, 1964 
to  December  31. 1972  respectively.) 
Listings  shall  refer  to  Federal  Register 
pages  and  shall  be  designed  to  enable 
the  user  of  the  Code  to  find  the  precise 
text  that  was  in  effect  on  a  given  date  in 
the  period  covered. 

§8.8    [Removed] 

5.  Section  8.8  is  removed. 

6.  Section  8.10  is  added  to  read  as 
follows: 


§  8.10    Regulations  affected  by  court 
decision  or  Act  of  Congress. 

(a)  If  an  agency's  regulations  are 
adversely  affected  on  a  temporary  basis 
by  a  court  decision,  the  agency  shall 
immediately  pubhsh  in  the  Federal 
Register  a  document  notifying  the  public 
of  the  litigation  and  its  effect. 

(b)  If  an  agency's  regulations  are 
permanently  affected  by  being  struck 
down  in  whole  or  in  part  by  a  court 
decision,  the  agency  shall  immediately 
publish  in  the  Federal  Register  a 
document  that  details  that  litigation  and 
its  effect  on  the  regulations  pursuant  to 
44  U.S.C.  1510. 

(c)  If  an  agency's  regulations  are 
modified,  suspended  or  rendered 
ineffective  by  an  Act  of  Congress  the 
agency  shall  immediately  publish  in  the 
Federal  Register  a  document  notifying 
the  public  of  the  Act  of  Congress  and  its 
effect  on  the  regulations  pursuant  to  44 
U.S.C.  1510. 

PART  9— THE  UNITED  STATES 
GOVERNMENT  MANUAL 

1.  The  part  heading  is  revised  to  read 
as  shown  above. 

2.  The  authority  citation  for  Part  9 
continues  to  read  as  follows: 

AuUiority:  44  U.S.C.  1506;  sec.  8.  E.0. 10530, 
19  PR  2709:  3  CFR,  1954-1958  Comp..  p.  189. 

3.  Section  9.1  is  revised  to  read  as 
follows: 

§  9.1    Publication  required. 

The  Director  of  the  Federal  Register 
shall  separately  publish  annually  or  at 
times  designated  by  the  Administrative 
Committee  of  the  Federal  Register  a 
special  edition  of  the  Federal  Register 
called  "The  United  States  Government 
Manual"  or  any  other  title  that  the 
Administrative  Committee  of  the 
Federal  Register  considers  appropriate. 
The  Director  of  the  Federal  Register  may 
issue  special  supplements  to  the  Manual 
when  such  supplementation  is 
considered  to  be  in  the  public  interest. 

§9.3    [Removed] 

4.  Section  9.3  is  removed. 

PART  10— PRESIDENTIAL  PAPERS 

1.  The  authority  citation  for  Part  10  is 
revised  to  read  as  follows: 

Authority:  44  U.SC.  1506:  sec.  6,  E.0. 10530. 
19  FR  2709:  3  CFR,  1954-1958  Comp.,  p.  189. 

§10.4    [Removed] 

2.  Section  10.4  is  removed. 

§10.14    [Removed] 

3.  Section  10.14  is  removed. 


Subchapter  O — [Redesignated  as 
Subchapter  E] 

1.  Subchapter  D  consisting  of  Parts  15 
through  22,  is  redesignated  as 
Subchapter  E  and  new  Subchapter  D, 
consisting  of  Parts  11  and  12,  is  added  to 
read  as  follows: 

SUBCHAPTER  D— AVAILABtLITV  OF 
OFFICE  OF  THE  FEDERAL  REGISTER 
PUBLICATIONS 

PART  11— SUBSCRIPTIONS 

Sec. 

11.1  Subscription  by  tiie  public. 

11.2  Federal  Register. 

11.3  Code  of  Federal  Regulations. 

11.4  The  United  States  Government  Manual 

11.5  Fhiblic  Papers  of  the  Presidents  of  the 
United  States. 

11.6  Weekly  Compilation  of  Presidential 
Documents. 

11.7  Federal  Register  Index. 

11.8  LSA  (List  of  CFR  Sections  Affected). 
Authority:  44  U.S.C.  1506:  sec.  6.  E.G.  10530, 

19  FR  2709;  3  CFR.  1954-1958  Comp..  p.  189. 

§11.1    Subscription  by  the  puMic. 

The  publications  described  in  §  2.5  of 
this  chapter  are  printed  by  the 
Government  Printing  Office  and  are  sold 
by  the  Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402.  All  fees  are 
payable  in  advance  to  the 
Superintendent  of  Documents. 
Government  Printing  Office.  They  are 
not  available  for  free  distribution  to  the 
public. 

§11.2    Federal  Register. 

Daily  issues,  including  the  monthly 
Federal  Register  Index  and  the  LSA  (List 
of  CFR  Sections  Affected),  will  be 
furnished  by  mail  to  subscribers  for  $340 
per  year  in  paper  form;  $195  per  year  in 
microfiche  form;  or  $37,500  per  year  for 
the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one- 
half  the  annual  rate.  Limited  quantities 
of  current  or  recent  copies  may  be 
obtained  for  $1.50  per  copy  in  paper  or 
microfiche  form,  or  $175  per  magnetic 
tape. 

§11.3    Code  of  Federal  Regulations. 

A  complete  set  will  be  furnished  by 
mail  to  subscribers  for  $620  per  year  for 
the  bound,  paper  edition;  $188  per  year 
for  the  microfiche  edition;  or  $21,750  per 
year  for  the  magnetic  tape.  Individual 
copies  of  the  bound,  paper  edition  of  the 
Code  volumes  are  sold  at  prices 
determined  by  the  Superintendent  of 
Documents  under  the  general  direction 
of  the  Administrative  Committee.  The 
price  of  an  individual  volume  in 
microfiche  form  is  $2.00  per  copy,  or 
$125  per  magnetic  tape. 
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S 1 1.4    The  United  States  Government 
ManwaL 

Copies  of  the  bound,  paper  edition  of 
the  Manual  are  sold  at  a  price 
determined  by  the  Superintendent  of 
Documents  under  the  general  direction 
of  the  Administrative  Committee.  The 
price  of  the  magnetic  tape  is  $125  per 
tape. 

§11.5    Public  Paper  of  tlie  Presldento  of 
the  United  States. 

Copies  of  annual  clothbound  volumes 
are  sold  at  a  price  determined  by  the 
Superintendent  of  Documents  under  the 
general  direction  of  the  Administrative 
Committee. 

§11.6    Weeirty  Compilation  of  Presidential 
Documents. 

Copies  will  be  furnished  to 
subscribers  in  paper  form  for  $96  per 
year  by  first-class  mail  or  $55  per  year 
by  non-priority  mail.  The  price  of  an 
individual  copy  in  paper  form,  is  $2.00. 

§  11.7    Federal  Register  Index. 

The  annual  subscription  price  for  the 
monthly  Federal  Register  Index, 
purchased  separately,  in  paper  form,  is 
$19.  Individual  copies  in  paper  form  are 
$1.50  per  copy. 

§11.8    LSA  (List  of  CFR  Sections 
Affected). 

The  annual  subscription  price  for  the 
monthly  LSA  (List  of  CFR  Sections 
Affected),  purchased  separately,  in 
paper  form,  is  $21.  Individual  copies  in 
paper  form  are  $1.50  per  copy. 

PART  12— OFFICIAL  DISTRIBUTION 
WITHIN  FEDERAL  GOVERNMENT 


12.1 
12.2 
12.3 
12.4 


Federal  Register. 
Code  of  Federal  Regulations. 
The  United  States  Government  Manual. 
Weekly  Compilation  of  Presidential 
Documents. 
12.5    Public  Papers  of  the  Presidents  of  the 
United  States. 
Authority:  44  U.S.C.  1506;  sec.  6.  E.0. 10530, 
19  FR  2709;  3  CFR,  1954-1958  Comp.,  p.  189. 

9  12.1    Federal  Register. 

(a)  Copies  of  the  daily  Federal 
Register  in  paper  or  microfiche  form 
shall  be  made  available  to  the  following 
without  charge: 

(1)  Members  of  Congress.  To  each 
Senator  and  each  Member  of  the  House 
of  Representatives  not  more  than  five 
copies  of  each  daily  issue  based  on  a 
written  request  to  the  Director  of  the 
Federal  Register. 

(2)  Congressional  committees.  To 
each  committee  of  the  Senate  and  the 
House  of  Representatives  the  number  of 
copies  needed  for  official  use  based  on  a 
written  request  from  the  chairperson,  or 


authorized  delegate,  to  the  Director  of 
the  Federal  Register. 

(3)  Supreme  Court.  To  the  Supreme 
Court  the  number  of  copies  needed  for 
official  use  based  on  a  written  request 
to  the  Director  of  the  Federal  Register. 

(4)  Other  courts.  To  other 
constitutional  or  legislative  courts  of  the 
United  States  the  number  of  copies 
needed  for  official  use  based  on  a 
written  request  from  the  Director  of  the 
Administrative  Office  of  the  U.S.  Courts, 
or  authorized  delegate,  to  the  Director  of 
the  Federal  Register. 

(5)  Executive  agencies.  To  each 
Federal  executive  agency  the  number  of 
copies  needed  for  official  use  based  on  a 
written  request  from  the  agency  Federal 
Register  authorizing  officer,  or  the 
alternate,  designated  under  section  16.1 
of  this  chapter,  to  the  Director  of  the 
Federal  Register. 

(b)  Requisitions  for  quantity  overruns 
of  specific  issues  to  be  paid  for  by  the 
agency  are  available  as  follows: 

(1)  To  meet  its  needs  for  special 
distribution  of  the  Federal  Register  in 
substantial  quantity,  any  agency  may 
request  an  overrun  of  a  specific  issue. 

(2)  An  advance  printing  and  binding 
requisition  on  Standard  Form  1  must  be 
submitted  by  the  agency  directly  to  the 
Government  Printing  Office,  to  be 
received  not  later  than  12  noon  on  the 
working  day  before  publication. 

(c)  Requisitions  for  quantity  overruns 
of  separate  part  issues  to  be  paid  for  by 
the  agency  are  available  as  follows: 

(1)  Whenever  it  is  determined  by  the 
Director  of  the  Federal  Register  to  be  in 
the  public  interest,  one  or  more 
documents  may  be  published  as  a 
separate  part  (e.g..  Part  II,  Part  III)  of  the 
Federal  Register. 

(2)  Advance  arrangements  for  this 
service  must  be  made  with  the  Office  of 
the  Federal  Register. 

(3)  Any  agency  may  request  an 
overrun  of  such  a  separate  part  by 
submitting  an  advance  printing  and 
binding  requisition  on  Standard  Form  1 
directly  to  the  Government  Printing 
Office,  to  be  received  not  later  than  12 
noon  on  the  working  day  before  the 
publication  date. 

(d)  An  agency  may  order  limited 
quantities  of  extra  copies  of  a  specific 
issue  of  the  Federal  Register  for  official 
use,  from  the  Superintendent  of 
Documents,  to  be  paid  for  by  that 
agency. 

(e)  Copies  of  the  Federal  Register 
Index  and  LSA  (Ust  of  CFR  Sections 
Affected)  are  included  with  each 
Federal  Register  official  distribution. 

§12.2    Code  of  Federal  Regulations. 

(a)  Copies  of  the  Code  of  Federal 
Regulations  in  paper  or  microfiche  form 


shall  be  made  available  to  the  following 
without  charge: 

(1)  Congressional  committees.  To 
each  committee  of  the  Senate  and  House 
of  Representatives  the  number  of  copies 
needed  for  official  use  based  on  a 
written  request  from  the  chairperson,  or 
authorized  delegate,  to  the  Director  of 
the  Federal  Register. 

(2)  Supreme  Court.  To  the  Supreme 
Court  the  number  of  copies  needed  for 
official  use  based  on  a  written  request 
to  the  Director  of  the  Federal  Register. 

(3)  Other  courts.  To  other 
constitutional  and  legislative  courts  of 
the  United  States  the  number  of  copies 
needed  for  official  use  based  on  a 
written  request  from  the  Director  of  the 
Administrative  Office  of  the  U.S.  Courts, 
or  authorized  delegate,  to  the  Director  of 
the  Federal  Register. 

(4)  Executive  agencies.  To  each 
Federal  executive  agency  the  number  of 
copies  needed  for  official  use,  not  to 
exceed  300  copies  of  individual  titles  per 
agency,  based  on  a  written  request  from 
the  agency  Federal  Register  authorizing 
officer,  or  the  alternate,  designated 
under  section  16.1  of  this  chapter,  to  the 
Director  of  the  Federal  Register. 

(b)  Legislative,  judicial,  and  executive 
agencies  of  the  Federal  Government 
may  obtain  additional  copies  of  selected 
units  of  the  Code,  at  cost,  for  official 
use.  by  submission,  before  the  press  run, 
of  a  printing  and  binding  requisition  to 
the  Government  Printing  Office  on 
Standard  From  1. 

(c)  After  the  press  run,  each  request  for 
extra  copies  of  selected  units  of  the 
Code  must  be  addressed  to  the 
Superintendent  of  Documents,  to  be  paid 
for  by  the  agency  making  the  request. 

§  12.3    Ttie  United  States  Government 
Manual. 

(a)  Copies  of  The  United  States 
Government  Manual  shall  be  made 
available  to  the  following  without 
charge: 

(1)  Members  of  Congress.  To  each 
Senator  and  each  Member  of  the  House 
of  Representaitves  twelve  copies. 

(2)  Congressional  committees.  To 
each  committee  of  the  Senate  and  House 
of  Representatives  the  number  of  copies 
needed  for  official  use  based  on  a 
written  request  from  the  chairperson,  or 
authorized  delegate,  to  the  Director  of 
the  Federal  Register. 

(3)  Supreme  Court.  To  the  Supreme 
Court  not  more  than  18  copies  based  on 
a  written  request  to  the  Director  of  the 
Federal  Register. 

(4)  Other  courts.  To  other 
constitutional  and  legislative  courts  of 
the  United  States  one  copy  based  on  a 
written  request  from  the  Director  of  the 
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Administrative  Office  of  the  U.S.  Courts, 
or  authorized  delegate,  to  the  Director  of 
the  Federal  Register. 

(5)  Executive  agencies.  To  each  head 
of  a  Federal  executive  agency  and  each 
liaison  officer  designated  under  §§  16.1 
or  20.1  of  this  chapter,  one  copy. 

(b)  Legislative,  judicial,  and  executive 
agencies  of  the  Federal  Government 
may  obtain  additional  copies  of  the 
Manual,  at  cost,  for  official  use,  by 
submission,  before  the  press  run,  of  a 
printing  and  binding  requisition  to  the 
Government  Printing  Office  on  Standard 
Form  1. 

(c)  After  the  press  run,  each  request 
for  extra  copies  of  the  Manual  must  be 
addressed  to  the  Superintendent  of 
Documents,  to  be  paid  for  by  the  agency 
making  the  request. 

§  12.4    Weekly  Compilation  of  PresldenUal 
Documents. 

(a)  Copies  of  the  Weekly  Compilation 
of  Presidential  Documents  shall  be  made 
available  to  the  following  without 
charge: 

(1)  Members  of  Congress.  To  each 
Senator  and  each  Member  of  the  House 
of  Representatives  the  number  of  copies 
needed  for  official  use  based  on  a 
written  request  to  the  Director  of  the 
Federal  Register. 

(2)  Congressional  committees.  To 
each  committee  of  the  Senate  and  the 
House  of  Representatives  the  number  of 
copies  needed  for  official  use  based  on  a 
written  request  from  the  chairperson,  or 
authorized  delegate,  to  the  Director  of 
the  Federal  Register. 

(3)  Supreme  Court.  To  the  Supreme 
Court  the  number  of  copies  needed  for 
official  use  based  on  a  written  request 
to  the  Director  of  the  Federal  Register. 

(4)  Other  courts.  To  other 
constitutional  and  legislative  courts  of 
the  United  States  the  number  of  copies 
needed  for  official  use  based  on  a 
written  request  from  the  Director  of  the 
Administrative  Office  of  the  U.S.  Courts, 
or  authorized  delegate,  to  the  Director  of 
the  Federal  Register. 

(5)  Executive  agencies.  To  each 
Federal  executive  agency  the  number  of 
copies  needed  for  official  use  based  on  a 
written  request  from  the  agency  Federal 
Register  authorizing  officer,  or  the 
alternate  designated  under  section  16.1 
of  this  chapter,  to  the  Director  of  the 
Federal  Register. 

(b)  Legislative,  judicial,  and  executive 
agencies  of  the  Federal  Government 
may  obtain  additional  copies  of  selected 
issues  of  the  Weekly  Compilation  of 
Presidential  Documents,  at  cost,  for 
official  use.  by  submission,  before  the 
press  run,  of  a  printing  and  binding 
requisition  to  the  Government  Printing 
Office  on  a  Standard  Form  1. 


(c)  After  the  press  run,  each  request 
for  extra  copies  of  selected  issues  must 
be  addressed  to  the  Superintendent  of 
Documents,  to  be  paid  for  by  the  agency 
making  the  request. 

§  1 2.5    Public  Papers  of  the  Presidents  of 
trie  United  States. 

(a)  Copies  of  the  Public  Papers  of  the 
Presidents  of  the  United  States  shall  be 
made  available  to  the  following  without 
charge: 

(1)  Members  of  Congress.  To  each 
Senator  and  each  Member  of  the  House 
of  Representatives  one  copy  of  each 
annual  publication  published  during  the 
Member's  term  in  office  based  on  a 
written  request  to  the  Director  of  the 
Federal  Register. 

(2)  Supreme  Court.  To  the  Supreme 
Court  not  more  than  12  copies  of  each 
publication  based  on  a  written  request 
to  the  Director  of  the  Federal  Register. 

(3)  Executive  agencies.  To  each  head 
of  a  Federal  executive  agency  one  copy 
of  each  annual  publication  based  on  a 
written  request  from  the  agency  Federal 
Register  authorizing  officer,  or  the 
alternate,  designated  under  section  16.1 
of  this  chapter,  to  the  Director  of  the 
Federal  Register. 

(b)  Legislative,  judicial,  and  executive 
agencies  of  the  Federal  Government 
may  obtain  additional  copies,  at  cost, 
for  official  use.  by  submission  before  the 
press  run,  of  a  printing  and  binding 
requisition  to  the  Government  Printing 
Office  on  Standard  Form  1. 

(c)  After  the  press  run,  each  request 
for  extra  copies  must  be  addressed  to 
the  Superintendent  of  Documents,  to  be 
paid  for  by  the  agency  making  the 
request. 

PART  15— SERVICES  TO  FEDERAL 
AGENCIES 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506;  sec.  6.  E.0. 10530, 
19  PR  2709:  3  CFR,  1954-1958  Comp..  p.  189. 

2.  Section  15.4  is  amended  by  revising 
the  section  heading  to  read  as  follows: 

§  15.4    Reproduction  and  certification  of 
copies  of  acts  and  documents. 

*        •        *        •        * 

§  15.5    [Removed] 

3.  Section  15.5  is  removed. 

PART  16— AGENCY 
REPRESENTATIVES 

1.  The  authority  citation  for  Part  16 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506:  sec.  6.  E.0. 10530, 
19  FR  2709:  3  CFR,  1954-1958  Comp.,  p.  189. 

2.  Section  16.2  is  revised  to  read  as 
follows: 


§16.2    Liaison  duties. 

Each  agency  liaison  officer  shall — 

(a)  Represent  the  agency  in  all  matters 
relating  to  the  submission  of  documents 
to  the  Office  of  the  Federal  Register,  and 
respecting  general  compliance  with  this 
chapter: 

(b)  Be  responsible  for  the  effective 
distribution  and  use  within  the  agency 
of  Federal  Register  information  on 
document  drafting  and  publication 
assistance  authorized  by  §  15.10  of  this 
chapter; 

(c)  Promote  the  agency's  participation 
in  the  technical  instruction  authorized 
by  §  15.10  of  this  chapter;  and 

(d)  Be  available  to  discuss  documents 
submitted  for  publication  with  the 
editors  of  the  Federal  Register. 

3.  Section  16.3  is  revised  to  read  as 
follows: 

§16.3    Certifying  duties. 

The  agency  certifying  officer  is 
responsible  for  attaching  the  required 
number  of  true  copies  of  each  original 
document  submitted  by  the  agency  to 
the  Office  of  the  Federal  Register  and 
for  making  the  certification  required  by 
§§18.5  and  18.6  of  this  chapter. 

4.  Section  16.4  is  revised  to  read  as 
follows: 

§  16.4    Authorizing  duties. 

The  agency  authorizing  officer  is 
responsible  for  furnishing,  to  the 
Director  of  the  Federal  Register,  a 
current  mailing  list  of  officers  or 
employees  of  the  agency  who  are 
authorized  to  receive  the  Federal 
Register,  the  Code  of  Federal 
Regulations,  and  the  Weekly 
Compilation  of  Presidential  Documents 
for  official  use. 

PART  17— PUBLICATION  SCHEDULES 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506;  sec.  6,  E.0. 10530. 
19  FR  2709;  3  CFR.  1954-1958  Comp.,  p.  189. 

2.  Section  17.2  is  revised  to  read  as 
follows: 

§  1 7.2    Procedure  and  timing  for  regular 
schedule. 

(a]  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  document 
received  by  2:00  P.M.  which  meets  the 
requirements  of  this  chapter  shall  be 
assigned  to  the  regular  schedule  unless 
the  issuing  agency  makes  special 
arrangements  otherwise,  or  the  Office 
determines  that  the  document  requires  a 
deferred  schedule  (See  1  CFR  17.6). 
Receipt  of  a  document  by  2:00  p.m.  is 
considered  to  be  a  request  for 
publication  on  the  regular  schedule. 
Documents  received  after  2:00  p.m. 
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which  meet  the  requirements  of  this 
chapter  shall  be  assigned  to  the  next 
working  day's  regular  schedule. 

(b)  The  regular  schedule  for 
publication  is  as  follows: 


Received 

before  2:CX) 

p.m. 


Monday 

Tuesday 

Wednesday 
Thursday .... 
Friday 


Filed 


Wednesday 
Thursday .... 

Friday 

Morxlay 

Tuesday 


Published 


Thursday 

Friday 

Monday 

Tuesday 

Wednesday 


Where  a  legal  Federal  holiday 
intervenes,  one  additional  work  day  is 
added. 

(c)  Each  notice  of  meeting  issued 
under  the  "Goverrunent  in  the  Sunshine 
Act"  (5  U.S.C.  552b(e)(3))  is  scheduled 
for  immediate  public  inspection. 

(1)  Each  notice  received  before  4:00 
p.m.  is  scheduled  to  be  published  two 
working  days  later. 

(2)  Each  notice  received  after  4:00  p.m. 
is  scheduled  to  be  published  three 
working  days  later. 

Section  17.4  is  amended  by  revising 
paragraphs  (a]  and  [b]  to  read  as 
follows: 

§17.4    Procedura  and  timing  for 
emergency  sctMdule. 

(a)  Each  agency  requesting 
publication  on  the  emergency  schedule 
shall  brielfy  describe  the  emergency  and 
the  benefits  to  be  attributed  to 
immediate  publication  in  the  Federal 
Register.  The  request  must  be  made  by 
letter. 

(b)  The  Director  of  the  Federal 
Register  shall  assign  a  document  to  the 
emergency  schedule  whenever  the 
Director  concurs  with  a  request  for  that 
action  and  it  is  feasible. 


§  17.5    (Removed] 

4.  Section  17.5  is  removed. 

5.  Section  17.6  is  amended  by 
removing  the  word  "tabulations"  from 
paragraph  (a)  and  by  adding  the  words 
"or  lengthy  tables"  in  its  place  and  by 
adding  a  paragraph  (c)  to  read  as 
follows: 

§  17.6    Criteria. 

***** 

(c)  The  Office  of  the  Federal  Register 
staff  will  notify  the  agency  if  its 
documents  must  be  assigned  to  a 
deferred  schedule. 

PART  18— PREPARATION  AND 
TRANSMITTAL  OF  DOCUMENTS 
GENERALLY 

1.  The  authority  citation  for  Part  18 
continues  to  read  as  follows: 


Authority:  44  U.S.C.  1506;  sec.  6,  E.0. 10530, 
19  FK  2709:  3  CFR,  1954-1958  Comp.,  p.  189. 

2.  Section  18.1  is  revised  to  read  as 
follows: 

§  18.1    Original  and  copies  required. 

Except  as  provided  in  S  19-2  of  this 
subchapter  for  Executive  orders  and 
proclamations,  each  agency  submitting  a 
document  to  be  filed  and  published  in 
the  Federal  Register  shall  send  an 
original  and  two  duplicate  originals  or 
certified  copies.*  However,  if  the 
document  is  printed  or  processed  on 
both  sides,  one  of  the  copies  sent  by  the 
agency  must  be  a  collated,  single-sided 
copy. 

3.  Section  18.2  is  revised  to  read  as 
follows: 

§  18.2    Prohit>ltlon  on  comt>ined  category 
documents. 

(a)  The  Director  of  the  Federal 
Register  will  not  accept  a  document  for 
filing  and  publication  if  it  combines 
material  that  must  appear  under  more 
than  one  category  in  the  Federal 
Register.  For  example,  a  document  may 
not  contain  both  rulemaking  and  notice 
of  proposed  rulemaking  material. 

(b)  Where  two  related  documents  in 
different  categories  are  to  be  published 
in  the  same  Federal  Register  issue,  the 
agency  may  insert  a  cross-reference  in 
each  document. 

4.  Section  18.3  is  amended  by  revising 
paragraph  (a)  and  adding  paragraph  (c) 
to  read  as  follows: 

§  18.3    SutNnission  of  documents  and 
letters  of  transmlttaL 

(a)  Each  document  authorized  or 
required  by  law  to  be  filed  with  the 
Office  of  the  Federal  Register  and 
published  in  the  Federal  Register  shall 
be  sent  to  the  Director  of  the  Federal 

Register. 

***** 

(c)  Receipt  dates  are  determined  at 
the  time  a  signed  original  and  clear  and 
legible  copies  are  received. 

5.  Section  18.4  is  revised  to  read  as 
follows: 

§  18.4    Form  of  document 

(a)  Except  as  provided  in  paragraph 
(b]  of  this  section,  to  be  eligible  for  filing 
and  publication  in  the  Federal  Register, 
a  document  must  be  typewritten  on 
white  bond  paper  approximately  8Vi  by 
11  inches  in  size,  double  spaced,  with 
left-hand  margin  of  approximately  1 V4 
inches  and  a  right-hand  margin  and 
margins  at  top  and  bottom  of 
approximately  1  inch. 


'  Agencies  with  computer  processed  data  are 
urged  to  consult  with  the  Office  of  the  Federal 
Register  staff  about  possible  use  of  the  data  in  the 
publication  process. 


(b)  A  printed  or  processed  document 
may  be  accepted  for  filing  and 
publication  If  it  is  on  bond  or  similar 
quality  paper,  legible,  and  free  of 
adhesive  or  correction  tape. 

(c)  A  document  in  the  form  of  a  letter 
or  press  release  may  not  be  accepted  for 
filing  or  publication  in  the  rules  and 
regulations,  proposed  rules,  or  notices 
categories  of  the  Federal  Register. 

6.  Section  18.5  is  revised  to  read  as 
follows: 

§  18.5    Certified  copies. 

The  certified  copies  or  duplicate 
originals  of  each  document  must  be 
submitted  with  the  original.  Each  copy 
of  duplicate  must  be  entirely  clear  and 
legible. 

7.  Section  18.6  is  revised  to  read  as 
follows: 

§  18.6    Form  of  certification. 

Each  copy  of  each  document 
submitted  for  filing  and  publication, 
except  a  Presidential  document  or  a 
duplicate  original,  must  be  certified  as 
follows: 
(Certified  to  be  a  true  copy  of  the  original) 

The  certification  must  be  signed  by  a 
certifying  officer  designated  under 
section  16.1  of  this  chapter. 

S18.7    [Amended] 

8.  In  S  18.7  in  the  first  sentence, 
remove  the  word  "his"  and  add,  in  its 
place,  the  word  "the".  In  the  second 
sentence,  remove  the  word  "may"  and 
add,  in  its  place,  the  word  "will". 

9.  Section  18.9  is  revised  to  read  as 
follows: 

§18.9    Style. 

Each  document  submitted  by  an 
agency  for  filing  and  publication  shall 
conform  to  the  current  edition  of  the 
U.S.  Government  Printing  Office  Style 
Manual  in  punctuation,  capitalization, 
spelhng,  and  other  matters  of  style. 

10.  Section  18.10  is  revised  to  read  as 
follows: 

§  18.10    Illustrations,  talnilar  material,  and 
forms. 

[a]  If  it  is  necessary  to  publish  a  form 
or  illustration,  a  clear  and  legible 
reproduction  of  an  original  form  or 
illustration,  approximately  8  V^  by  11 
inches,  shall  be  included  in  the  original 
document  and  each  certified  copy. 

(b)  A  document  that  includes  tabular 
material  may  be  assigned  to  the 
deferred  publication  schedule.  See 

§  17.6. 

§18.11    [Removed] 

11.  Section  18.11  is  removed. 
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12.  Section  18.12  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  and  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§  18.12    Preamble  requirements. 

*         *         *         *         « 

(b)  *  *  * 

(See  paragraph  (c)  of  this  section) 

(c)  The  agency  may  include  the 
following  information  in  the  preamble, 
as  applicable: 

***** 

13.  Section  18.13  is  revised  to  read  as 
follows: 

§  18.13    Withdrawal  or  correction  of  filed 
documents. 

(a)  A  document  that  has  been  filed 
with  the  Office  of  the  Federal  Register 
and  placed  on  public  inspection  as 
required  by  this  chapter,  may  be 
withdrav/n  from  publication  or  corrected 
by  the  submitting  agency  only  by  a 
timely  letter  revoking  or  correcting  that 
document,  signed  by  a  duly  authorized 
representative  of  the  agency. 

(b)  Both  the  originally  filed  document 
and  the  revoking  or  correcting  letter 
shall  remain  on  file.  The  original 
document  and  the  revoking  or  correcting 
letter  will  be  retained  by  the  Office  of 
the  Federal  Register  after  the  public 
inspection  period  expires. 

§  18.14    [Removed] 

14.  Section  18.14  is  removed. 

15.  Section  18.16  is  added  to  read  as 
follows: 

§  18.16    Reinstatement  of  expired 
regulations. 

Agencies  may  reinstate  expired 
regulations  only  by  republishing  the 
regulations  in  full  text  in  the  Federal 
Register. 

16.  Section  18.17  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  18.17    Effective  dates  and  time  periods. 

(a)  Each  document  submitted  for 
publication  in  the  Federal  Register 
should  either  set  forth  a  date  certain  or 
a  time  period  measured  by  a  certain 
number  of  days  after  publication  in  the 
Federal  Register.  When  a  document  sets 
forth  a  time  period  measured  by  a 
certain  number  of  days  after 
publication,  Office  of  the  Federal 
Register  staff  will  compute  the  date  to 
be  inserted  in  the  document  as  set  forth 

in  paragraph  (b)  of  this  section. 

***** 

(c)  In  the  event  an  Act  of  Congress  or 
court  order  establishes  or  changes  the 
effective  date  of  an  agency's  regulation, 
the  issuing  agency  shall  promptly 
publish  a  document  in  the  Federal 


Register  announcing  the  new  effective 
date. 

§  18.20    [Amended] 

17.  Section  18.20  is  amended  by 
removing  paragraph  (a),  redesignating 
paragraphs  (b)  and  (c)  as  paragraphs  (a) 
and  (b).  and  amending  newly 
redesignated  paragraph  (a)  introductory 
text  by  removing  the  phrase  "Beginning 
April  1, 1982,". 

PART  19— EXECUTIVE  ORDERS  AND 
PRESIDENTIAL  PROCLAMATIONS 

1.  The  authority  citation  for  Part  19  is 
revised  to  read  as  follows: 

Authority:  Sees.  1  to  6  of  E.0. 11030,  27  PR 
5847,  3  CFR,  1959-1963  Comp.,  p.  610;  E.O. 
11354,  32  FR  7695.  3  CFR.  1966-1970  Comp..  p. 
652;  and  E.O.  12080,  43  FR  42235,  3  CFR.  1978 
Comp..  p.  224. 

§  19.1    [Amended] 

2.  Section  19.1(e)  is  amended  by 
adding  footnote  2  after  the  reference  to 
"Specifications  for  Descriptions  of 
Tracts  of  Land  for  Use  in  Executive 
Orders  and  Proclamations",  to  read  as 
follows: 

3.  Section  19.4  is  amended  by  adding 
the  following  sentence  to  the  end  to  read 
as  follows: 

§  19.4    Proclamations  calling  for  the 
observance  of  special  days  or  events. 

***** 

Notwithstanding  the  provisions  of 
§  19.2,  the  Director  shall  transmit  any 
approved  commemorative 
proclamations  to  the  President. 

PART  20— HANDLING  OF  THE  UNITED 
STATES  GOVERNMENT  MANUAL 
STATEMENTS 

1.  The  part  heading  is  revised  to  read 
as  shown  above. 

2.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506;  sec.  6,  E.O.  10530, 
19  FR  2709;  3  CFR,  1954-1958  Comp.,  p.  189. 

§20.1    [Amended] 

3.  In  §  20.1,  paragraphs  (a)  through  (d) 
are  redesignated  as  (a)(1)  through  (4); 
the  final  undesignated  paragraph  is 
designated  as  paragraph  (b)  and 
amended  by  removing  the  words  "his 
agency's"  and  adding,  in  their  place,  the 
word  "agency";  and  the  introductory 
text  is  designated  as  paragraph  (a) 
introductory  text  and  amended  by 
capitalizing  the  word  "the"  that  appears 
before  the  words  "United  States 
Government  Manual." 


'  Available  from  Superintendent  of  Documents. 
United  States  Government  Printing  Office, 
Washington.  DC  20402. 


4.  Section  20.3  is  amended  by  revising 
paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  20.3    Organization. 

(a)  Information  about  lines  of 
authority  and  organization  may  be 
reflected  in  a  chart  if  the  chart  clearly 
delineates  the  agency's  organizational 
structure.  Charts  must  be  prepared  so  as 
to  be  perfectly  legible  when  reduced  to 
the  size  of  a  Manual  page.  Charts  that 
do  not  meet  this  requirement  will  not  be 
included  in  the  Manual. 
***** 

(c)  Narrative  descriptions  of 
organizational  structure  or  hierarchy 
that  duplicate  information  conveyed  by 
charts  or  by  list  of  officials  will  not  be 
published  in  the  Manual. 

5.  Section  20.4  is  revised  to  read  as 
follows: 

§  20.4    Description  of  program  activities. 

(a)  Descriptions  should  clearly  state 
the  public  purposes  that  the  agency 
serves,  and  the  programs  that  carry  out 
those  purposes. 

(b)  Descriptions  of  the  responsibilities 
of  individuals  or  of  administrative  units 
common  to  most  agencies  will  not  be 
accepted  for  publication  in  the  Manual. 

PART  21— PREPARATION  OF 
DOCUMENTS  SUBJECT  TO 
CODIFICATION 

1.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506;  sec.  6.  E.O.  10530. 
19  FR  2709;  3  CFR.  1954-1958  Comp..  p.  189. 

2.  Section  21.1  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  21.1     Drafting. 

***** 

(b)  Each  agency  that  prepares  a 
document  that  is  subject  to  codification 
shall  include  words  of  issuance  and 
amendatory  language  that  precisely 
describes  the  relationship  of  the  new 
provisions  to  the  Code. 

§  21.4    (Removed] 

3.  Section  21.4  is  removed. 

§  21.5    [Removed] 

4.  Section  21.5  is  removed. 

5.  Section  21.6  is  revised  to  read  as 
follows: 

§  2 1 .6    Notice  of  expiration  of  codified 
material. 

Whenever  a  codified  regulation 
expires  after  a  specified  period  by  its 
own  terms  or  by  law,  the  issuing  agency 
shall  submit  a  notification  by  document 
for  publication  in  the  Federal  Register. 
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6.  Section  21.8  is  amended  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§  21.8    Chapters  and  sut>chapters. 

***** 

(c)  Chapter  and  subchapter 
assignments  are  made  by  the  Office  of 
the  Federal  Register. 

7.  Section  21.11  is  revised  to  read  as 
follows: 

§21.11    Standard  organization  Of  th«  Code 
of  Fotferal  Rsflutations. 

(a)  The  standard  organization  consists 
of  the  following  structural  units: 

(1)  Titles,  which  are  numbered 
consecutively  in  Arabic  throughout  the 
Code. 

(2)  Subtitles,  which  are  lettered 
coasecutively  in  capitals  throughout  the 
title. 

(3]  Chapters,  which  are  numbered 
consecutively  in  Roman  capitals 
throughout  each  title. 

(4)  Subchapters,  which  are  lettered 
consecutively  in  capitals  throughout  the 
chapter. 

(5)  Parts,  which  are  numbered  in 
Arabic  throughout  each  title. 

(6)  Subparts,  which  are  lettered  in 
capitals. 

(7)  Sections,  which  are  numbered  in 
Arabic  throughout  each  part.  A  section 
number  includes  the  number  of  the  part 
followed  by  a  decimal  point  and  the 
number  of  the  section.  For  example,  the 
section  number  for  section  15  of  Part  21 
is  "§  21.15". 

(8)  Paragraphs,  which  are  designated 
as  follows: 

level  1 - (a),  (b).  (c).  etc. 

level  2..„ -.... (1).  (2).  (3).  etc. 

level  3 „ (i),  (ii),  (iii),  etc. 

level  4 (A),  (B),  (C),  etc. 

level  5 U].[2l  [3].  etc. 

level  6 [i],  [ii].  [iii].  etc. 

(b)  Any  deviation  from  standard  Code 
of  Federal  Regulations  designations 
must  be  approved  in  advance  by  the 
Office  of  the  Federal  Register. 

§21.12    [AoMndod] 

8.  Section  21.12  remove  the  word 
"shall"  and  add,  in  its  place,  the  word 
"may". 

§  21.13    [Removed] 

9.  Section  21.13  is  removed. 


§21.14    [Aineaded) 

10.  In  section  21.14  remove  the  phrase 
",  in  his  opinion,". 

§21.15    [Removed] 

11.  Section  21.15  is  removed. 

12.  Section  21.18  is  amended  by 
revising  the  last  senteace  to  read  as 
follows: 

§  21.18    Tables  of  contents. 

*  *  *  It  shall  also  list  the  headings  for 
the  subparts,  undesigaated  center 
headings,  sections  in  the  part,  and 
appendix  headings  to  the  part  or 
subpart. 

§  21.22    [Removed] 

13.  Section  21.22  is  removed. 

§21.42    [Amended] 

14.  In  §  21.42  remove  the  word  "he" 
and  add,  in  its  place,  the  words  "the 
Director". 

15.  Section  21.43  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)  to  read  as  follows: 

§  21.43    Placing  and  amending  authority 
citations. 

***** 

(b)  *  *  *  TTie  authority  citation  shall 
appear  at  the  end  of  the  table  of 
contents  for  a  part  or  after  each  subpart 
heading  within  the  text  of  a  part.  *  *  * 

§21.45    [Amended] 

la  In  section  21.45  add  the  word 
"nonstatutory"  before  the  word 
"document". 

17.  Section  21.52  is  revised  to  read  as 
follows: 

§  21.52    Statutory  material. 

(a)  United  States  Code.  All  citations 
to  statutory  authority  shall  include  a 
United  States  Code  citation,  where 
available.  Citations  to  titles  of  the 
United  States  Code,  whether  or  not 
enacted  into  positive  law,  should  be 
cited  without  Public  Law  or  U.S. 
Statutes  at  Large  citation.  For  example: 

Authority:  10  U.S.C.  501. 

(b)  Citations  to  Public  Laws  and  U.S. 
Statutes  at  Large  are  optional  when  the 
United  States  Code  is  cited. 

(1)  Public  Laws.  Citations  to  current 
public  laws  shall  include  reference  to 


the  volume  and  page  of  the  U.S.  Statutes 
at  Large  to  which  they  have  been 
assigned.  For  example: 

Authority:  Sec.  5,  Pub.  L  89-670,  80  Stat. 
935  (49  U.S.C  1654). 

(2)  U.S.  Statutes  at  Large.  Citations  to 
the  U.S.  Statutes  at  Large  shall  refer  to 
section,  page,  and  volume.  The  page 
number  should  refer  to  the  page  on 
which  the  section  cited  begins.  For 
example: 

Authority:  Sec.  5,  Pub.  L  89-670,  80  Stat. 
935  (49  U.S.C.  1654);  sec.  313.  Pub.  L.  85-726, 
72  Stat.  752  (49  U.S.C.  1354). 

§21.53    [Amended] 

18.  In  section  21.53  add  the  word 
"AUTHORITY:"  in  front  of  the  word 
"Special". 

PART  22— PREPARATION  OF 
NOTICES  AND  RULEMAKING 
PROPOSALS 

1.  Tlie  part  heading  is  revised  to  read 
as  shown  above. 

2.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506:  sec.  6,  E.0. 10530, 
19  FR  2709;  3  CFR.  1954-1958  Comp.,  p.  189. 

3.  The  undesignated  center  heading 
that  appears  above  §  22J  is  revised  to 
read  as  follows: 

Notices  of  Proposed  Ri^making 

§22.5    [Amended] 

4.  In  §  22.5,  introductory  text  and 
paragraph  (a),  the  words  "rule  making" 
are  made  one  word. 

§  22.6    [Amended] 

5.  In  section  22.6  the  words  "in 
brackets"  are  removed  and  the  brackets 
that  appear  around  the  citation,  "[1  CFR 
Part  221"  are  also  removed. 

§  22.7    [Amended] 

6.  In  section  22.7  the  words  "rule 
making"  are  made  one  word. 

By  Order  of  the  Committee. 
John  E.  Byrne, 

Secretary,  Administrative  Committee  of  the 
Federal  Register. 
[FR  Doc.  88-17820  Filed  8-8-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-3426-6] 

The  National  Priorities  List  for 
Uncontrolled  Hazardous  Waste  Sites- 
Additions  to  Policy  for  Determining 
Inability-To-Pay  for  Sites  Subject  to 
the  Subtitle  C  Corrective  Action 
Authorities  of  the  Resource 
Conservation  and  Recovery  Act 

agency:  Environmental  Protection 

Agency. 

ACTION:  Policy  statement  for  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  requesting  comment  on 
a  policy  relating  to  the  National  Oil  and 
Hazardous  Substances  Contingency 
Plan  (NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
and  Executive  Order  12316. 

CERCLA  requires  that  the  NCP 
include  a  list  of  national  priorities 
among  the  known  releases  or  threatened 
releases  of  hazardous  substances, 
pollutants,  and  contaminants  throughout 
the  United  States,  and  that  the  list  be 
revised  at  least  annually.  The  National 
Priorities  List  (NPL),  initially 
promulgated  as  Appendix  B  of  the  NCP 
on  September  8, 1983,  constitutes  this 
list  and  meets  those  requirements. 

Since  the  first  NPL  final  rule  (48  FR 
40658.  September  8, 1983),  the  Agency's 
policy  has  been  to  defer  placing  sites  on 
the  NPL  that  can  be  addressed  by 
corrective  action  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  This  notice  solicits 
comment  on  additional  criteria  for 
determining  when  the  owner/operator 
of  a  site  is  considered  unable  to  pay  for 
addressing  the  contaminatiqp  at  a 
RCRA-regulated  site,  and  therefore,  the 
site  should  be  proposed  for  the  NPL. 
Elsewhere  in  today's  Federal  Register, 
the  Agency  is  publishing  a  notice  that 
discusses  the  policy  for  determining 
when  RCRA  facilities  are  unwilling  to 
perform  corrective  action,  and  therefore, 
should  be  proposed  for  the  NPL. 
date:  Comments  may  be  submitted  on 
or  before  October  11, 1988. 
ADDRESSES:  Comments  on  the  inability 
criteria  may  be  mailed  to  CERCLA 
,  Docket  Clerk,  Attn:  Docket  Number 
NPL-UL;  Mail  Code  WH-548D, 
Superfund  Docket,  Room  LG-100,  U.S. 
Environmental  Protection  Agency.  401  M 


Street,  SW.,  Washington,  DC  20460. 
Please  send  three  copies  of  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Parkinson,  RCRA  Enforcement 
Division,  Office  of  Waste  Programs 
Enforcement  (WH-527),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington.  DC  20460. 
phone  (800)  424-9346  or  382-3000  in  the 
Washington,  DC  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Contents  of  this  Proposed  Policy 

III.  Request  for  Comment  on  Inability  Criteria 

I.  Introduction 

In  1980.  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  Sections  9601-9657 
(CERCLA  or  the  Act),  in  response  to  the 
dangers  of  uncontrolled  hazardous 
waste  sites;  CERCLA  was  amended  in 
1986  by  the  Superfund  Amendments  and 
Reauthorization  Act  (SARA).  To 
implement  CERCLA,  the  Environmental 
Protection  Agency  (EPA  or  the  Agency) 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (NCP),  40  CFR  Part  300,  on  July  16, 
1982  (47  FR  31180),  pursuant  to  Section 
105  of  CERCLA  and  Executive  Order 
12316.  The  NCP,  further  revised  by  EPA 
on  September  16, 1985  (50  FR  37624),  and 
November  20, 1985  (50  FR  47912],  sets 
forth  guidelines  and  procedures  needed 
to  respond  under  CERCLA  to  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants. 

Section  105(a)(8)(A)  of  CERCLA  (as 
amended)  requires  that  the  NCP  include 
criteria  for  determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
purpose  of  taking  remedial  or  removal 
action.  Removal  action  involves  cleanup 
or  other  actions  that  are  taken  in 
response  to  emergency  conditions  on  a 
short-term  or  temporary  basis  (CERCLA 
Section  101(23)].  Remedial  action  tends 
to  be  long-term  in  nature  and  involves 
response  actions  which  are  consistent 
with  a  permanent  remedy  (CERCLA 
Section  101(24)].  The  Agency  developed 
the  Hazard  Ranking  System  (HRS)  to 
implement  CERCLA  Section 
105(a)(8)(A).  The  HRS  was  codified  as 
Appendix  A  of  the  NCP  on  July  16, 1982 
(47  FR  31219). 

Section  105(a)(8)(B)  of  CERCLA  (as 
amended)  requires  that  the  statutory 
criteria  described  in  the  HRS  be  used  to 
prepare  a  list  of  national  priorities 
among  the  known  releases  or  threatened 
releases  throughout  the  United  States. 
The  list,  which  is  Appendix  B  of  the 
NCP,  is  the  National  Priorities  List 


(NPL).  Section  105(a)(8)(B]  also  requires 
that  the  NPL  be  revised  at  least 
annually.  An  initial  NPL  of  406  sites  was 
promulgated  on  September  8, 1983  (48 
FR  40658).  The  NPL  has  been  amended 
several  times  since  then.  Currently, 
there  are  799  sites  on,  and  378  sites 
proposed  to,  the  NPL. 

II.  Contents  of  this  Policy 

A.  History  of  the  Policy 

Since  the  first  NPL  final  rule  (48  FR 
40658,  September  8. 1983),  the  Agency's 
policy  has  been  to  defer  placing  on  the 
NPL  sites  that  could  be  addressed  by  the 
corrective  action  authorities  under 
Subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  Until  1984, 
the  RCRA  Subtitle  C  corrective  action 
authorities  were  limited  to  facilities  with 
releases  to  ground  water  from  surface 
impoundments,  waste  piles,  land 
treatment  areas,  and  landfills  that 
received  RCRA  hazardous  waste  after 
July  28, 1982,  and  did  not  certify  closure 
prior  to  January  26, 1983  (i.e.,  land 
disposal  facilities  addressable  by  an 
operating  or  post-closure  permit).  Sites 
which  met  these  criteria  were  placed  on 
the  NPL  only  if  they  were  abandoned, 
lacked  sufficient  resources,  or  RCRA 
Subtitle  C  corrective  action  authorities 
could  not  be  enforced.  Those  RCRA 
facilities  where  a  significant  portion  of 
the  release  appeared  to  come  from  a 
nonregulated  land  disposal  unit  were 
also  considered  appropriate  for  listing. 

On  November  8, 1984,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA)  were  enacted.  HSWA  greatly 
expanded  RCRA  Subtitle  C  corrective 
action  authorities  as  follows: 

•  Section  3004(u]  requires  permits  issued 
after  the  enactment  of  HSWA  to  include 
corrective  action  for  all  releases  of  hazardous 
waste  or  constituents  from  solid  waste 
management  units  at  treatment,  storage,  or 
disposal  facilities  seeking  a  permit; 

•  Section  3004(v)  requires  corrective  action 
to  be  taken  beyond  the  facility  boundary 
where  necessary  to  protect  human  health  and 
the  environment  unless  the  owner/operator 
of  the  facility  demonstrates  that  despite  the 
owner  or  operator's  best  efforts,  the  owner  or 
operator  was  unable  to  obtain  the  necessary 
permission  to  undertal(e  such  action;  and 

•  Section  30O8(h]  authorizes  the 
Administrator  of  EPA  to  issue  an  order 
requiring  corrective  action  or  such  other 
response  measure  as  deemed  necessary  to 
protect  human  health  or  the  environment 
whenever  it  is  determined  that  there  is  or  has 
been  a  release  of  hazardous  waste  into  the 
environment  from  a  facility  with  interim 
status. 

Because  the  expanded  Subtitle  C 
corrective  action  authorities  of  HSWA 
allowed  EPA  to  address  contamination 
at  non-regulated  units  of  RCRA 
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facilities,  the  Agency  announced  a  draft 
revised  policy  which  provided  for  the 
deferral  from  listing  of  RCRA  sites 
unless  the  Agency  determined  that 
RCRA  corrective  action  was  not  likely 
to  succeed  or  occur  promptly,  due  to 
factors  such  as: 

•  The  inability  or  unwillingness  of  the 
owner/operator  to  pay  for  addressing  the 
contamination  at  the  site 

■  Inadequate  financial  responsibility 
guarantees  to  pay  for  such  costs 

•  EPA  or  State  priorities  for  addressing 
RCRA  sites  (50  FR  14118.  April  10, 1985). 

The  Agency  evaluated  comments 
received  on  the  draft  policy,  and  on  June 
10, 1986  (51  FR  21059).  announced  its 
listing  and  deferral  policy  for  non- 
Federal  RCRA  sites.'  RCRA  sites  not 
subject  to  RCRA  Subtitle  C  corrective 
action  authorities  would  continue  to  be 
on  the  NPL.  Some  examples  include; 

Facilities  that  ceased  treating,  storing,  or 
disposing  of  hazardous  waste  prior  to 
November  19. 1980  (the  effective  date  of 
Phase  I  of  the  RCRA  regulations),  and  to 
which  the  RCRA  corrective  action  authorities 
cannot  be  applied; 

Sites  at  which  only  materials  exempted 
from  the  statutory  or  regulatory  definition  of 
solid  or  hazardous  waste  were  managed;  and 

RCRA  hazardous  waste  handlers  to  which 
RCRA  Subtitle  C  corrective  action  authorities 
do  not  apply,  such  as  hazardous  waste 
generators  or  transporters  not  required  to 
have  interim  status  or  a  final  RCRA  permit. 

Further,  the  Agency  stated  that 
although  sites  that  could  be  addressed 
by  RCRA  Subtitle  C  corrective  action 
authorities  generally  would  not  be 
placed  on  the  NPL.  RCRA  sites  subject 
to  corrective  action  should  be  listed  in 
certain  circumstances  if  the  owners/ 
operators  of  facilities  are  either  unable 
or  unwilling  to  take  corrective  action  at 
sites.  The  Agency  recognized  that  in 
such  situations,  it  may  be  appropriate  to 
place  the  sites  on  the  NPL  in  order  to 
make  CERCLA  funds  available,  if 
needed,  for  remedial  action.* 


>  At  that  time,  the  Agency  announced  thai  it 
would  consider  at  a  later  date  whether  this  revised 
policy  should  apply  to  Federal  facilities.  On  May  13, 
1987  (52  FR  17991),  the  Agency  announced  its  intent 
that  Federal  facilities  should  continue  to  be  placed 
on  the  NPL  regardless  of  their  RCRA  status. 

»  On  June  24. 1988  (53  FR  23978),  the  Agency 
idenlifled  several  other  categories  of  RCRA 
facilities  that  are  appropriate  for  the  NPL  These 
facilities  include  converters,  protective  Tilers,  non- 
or  late-filers,  and  facilities  with  permits  for  the 
treatment,  storage  or  disposal  of  hazardous  waste 
issued  prior  to  enactment  of  HSWA  (where  the 
owner/operator  will  not  voluntarily  modify  the 
permit).  Although  the  Agency  has  authority  to 
compel  RCRA  corrective  action  at  certain  of  these 
facilities  (e.g..  converters  and  non-  or  late-filers),  the 
Agency  has  decided,  for  policy  reasons,  to  clean  up 
these  sites  using  its  CERCLA  authority. 


The  Agency  identified  three 
categories  of  sites  which,  although 
subject  to  RCRA  Subtitle  C  corrective 
action  authorities,  satisfy  the 
unwillingness  or  inability  criteria,  and 
thus  should  be  placed  on  the  NPL; 

(1)  Facilities  owned  by  persons  who  are 
bankrupt; 

(2)  Facilities  that  have  lost  authorization  to 
operate  and  for  which  there  are  indications 
that  the  owner/operator  has  been  unwilling 
to  undertake  corrective  action;  and 

(3)  Facilities  that  have  not  lost 
authorization  to  operate,  but  which  have  a 
clear  history  of  unwillingness.  These 
situations  are  determined  on  a  case-by-case 
basis  (51  FR  21054,  June  10, 1986). 

Also,  on  June  10. 1986,  the  Agency 
solicited  comments  on  the  types  of  sites 
that  may  have  demonstrated  an 
unwillingness  to  perform  corrective 
action  (51  FR  21111).  The  Agency 
suggested  that  sites  meeting  the 
following  criteria  might  be  placed  on  the 
NPL  under  the  unwillingness  category: 

(1)  Facilities  whose  owners  or  operators 
have  not  complied  adequately  with  an 
administrative  order,  judicial  action,  or  a 
RCRA  permit  condition  requiring  response  or 
corrective  action;  and 

(2)  Facilities  whose  owners  or  operators 
have  not  submitted  or  implemented  an 
adequate  closure  plan. 

Elsewhere  in  today's  Federal  Register, 
the  Agency  is  publishing  a  notice  that 
discusses  the  policy  for  determining 
when  RCRA  facilities  are  unwilling  to 
perform  corrective  action  and  therefore, 
should  be  proposed  for  the  NPL. 

///.  Request  for  Comment  on  Inability 
Criteria 

The  Agency  is  soliciting  comment 
today  on  that  portion  of  the  RCRA 
policy  concerning  the  inability  of  an 
owner/operator  to  pay  for  cleaning  up  a 
RCRA-regulated  site.  Under  the  current 
policy,  the  sole  fmancial  criterion 
considered  when  an  RCRA  facility  is 
proposed  for  the  NPL  is  whether  the 
owner/operator  has  formally  invoked 
the  protection  of  the  bankruptcy  laws. 
The  Agency  is  concerned  that  this 
criterion  may  be  unduly  restrictive.  It 
will  not  allow  listing  a  site  and 
proceeding  with  a  CERCLA  remedial 
action  if  an  owner/operator  has  chosen 
not  to  invoke  the  protection  of  the 
bankruptcy  laws  and  is  willing  and  able 
to  do  some  but  not  all  of  the  cleanup 
work.  Under  such  circumstances.  RCRA 
authorities  would  fail  to  provide  for 
complete  cleanup,  yet  the  site  could  not 
be  placed  on  the  NPL  in  a  timely 
fashion. 

The  Agency  is  considering  amending 
the  RCRA  policy  to  include  an 
additional  criterion  that  will  allow 


placing  an  RCRA-related  site  on  the  NPL 
if  the  owner/operator  is  unable  to  pay 
for  the  cleanup  proposed  by  EPA.  EPS  is 
also  considering  the  possibility  of 
allowing  an  RCRA  facility  that  can 
demonstrate  ability  to  pay  to  be 
deferred  from  the  NPL. 

Inability  to  Pay 

The  new  inability  to  pay  criterion  that 
EPA  is  considering  involves  comparing 
the  cost  of  the  site  remedy  proposed  by 
EPA  with  the  financial  viability  of  the 
owner/operator.  The  comparison  (and 
subsequent  listing,  if  appropriate)  would 
only  be  made  after  an  RCRA  Facility 
Investigation  (RFI)  and  Corrective 
Measures  Study  (CMS)  for  the  facility 
are  completed  and  an  EPA-proposed 
remedy  is  publicly  available;  this  would 
ensure  that  the  cost  of  cleanup  is  fairly 
well  established.  EPA  is  proposed  to 
place  an  RCRA  site  on  the  NPL  if: 

The  estimated  cost  of  the  EPA-proposed 
remedy  is  greater  than  the  tangible  net  worth 
of  the  owner/operator. 

"Tangible  net  worth"  means  the  tangible 
assets  that  remain  after  deducting 
liabilities;  such  assets  would  not  include 
intangibles  such  as  goodwill  and  rights 
to  patents  or  royalties.  See.  e.g.,  40  CFR 
265.141(f). 

To  implement  such  a  policy,  the 
Agency  would  be  required  to  consider 
various  types  of  financial  information. 
As  a  general  rule,  the  Agency  is 
considering  relying  on  publicly  available 
financial  information,  such  as  Securities 
and  Exchange  Commission  lOK  or  lOQ 
reports  and  financial  information 
provided  to  State  and  local 
governments.  If  the  information 
available  from  such  sources  is 
inadequate,  the  Agency  is  considering 
seeking  financial  information  through 
the  use  of  CERCLA  Section  104(e). 
Section  104(e)(2)(C)  specifically  allows-'''^ 
EPA  to  send  information  request  letters  \ 

relating  to  a  person's  ability  to  pay  for  / 

or  perform  a  cleanup  of  the  site.  EPA  is        / 
requesting  comment  on  using  these 
sources,  as  well  as  comment  on  the 
possibility  of  using  other  information, 
such  as  that  available  from  financial 
reporting  firms  such  as  Dunn  & 
Bradstreet. 

EPA  believes  that  a  comparison  of 
tangible  net  worth  to  the  cost  of  the 
EPA-proposed  remedy  represents  the 
best  approach,  especially  if  EPA's 
selection  is  not  appealed  and  thus  takes 
effect  quickly.  The  Agency  recognizes, 
however,  that  the  owner/operator  or  a 
citizen's  group  may  successfully 
challenge  EPA's  selection,  and  a  lower 
cost  option — one  that  the  facility  could 
afford  to  pay — might  eventually  be 
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selected.  To  accommodate  such 
situations,  EPA  is  soliciting  comment  on 
an  alternative  to  the  criterion  outlined 
above.  Under  that  alternative  EPA 
would  place  an  RCRA  site  on  the  NPL  if: 

The  estimated  cost  of  a)  the  least 
expensive  remedy  considered  in  the  CMS 
(excluding  "no  action"),  or  b)  the  remedy 
ultimately  selected  after  any  appeals,  is 
greater  than  the  tangible  net  worth  of  the 
owner/operator. 

This  alternative  is  more  conservative 
than  the  first  option  in  that  it  considers 
the  possibility  that  the  owner/operator 
might  be  able  to  pay  for  a  less  costly 
remedy  than  that  proposed  by  EPA  and 
that  the  less  costly  remedy  might 
eventually  be  selected.  This  alternative, 
however,  could  delay  listing  a  site  until 
the  completion  of  the  appeal  process  if 
the  remedy  proposed  by  EPA  (or  a  more 
expensive  remedy)  is  ultimately  chosen 
after  an  appeal,  and  the  owner/operator 
is  unable  to  pay  for  that  remedy. 


This  alternative  also  excludes  the  "no- 
action"  remedy  from  the  comparison 
with  tangible  net  worth.  Under  the  NCP 
(40  CFR  300.68{f){l){v)),  the  Agency 
must,  in  most  CERCLA  cases,  consider  a 
zero-cost,  "no  action"  remedy.  RCRA 
guidance  generally  requires 
consideration  in  the  CMS  of  similar  "no- 
action"  remedies.  In  such  cases,  the  "no- 
action"  remedy  would  clearly  constitute 
the  "least  expensive  remedy 
considered";  thus,  no  sites  could  be 
listed  on  the  basis  of  inability  to  pay  if 
the  "no-action"  remedy  were  considered 
in  the  comparison.  As  a  result,  the 
Agency  believes  it  is  appropriate  to 
exclude  the  "no-action"  remedy  from  the 
comparison  with  tangible  net  worth. 

Ability  to  Pay 

To  supplement  either  of  the  two 
alternatives  under  consideration,  EPA 
believes  that  it  may  be  appropriate  to 
defer  the  listing  of  an  RCRA  site  if  an 
owner/operator  demonstrates  ability  to 


fund  all  cleanup  costs.  Therefore,  EPA  is 
proposing  to  defer  placing  an  RCRA  site 
on  the  NPL  if: 

The  owner/operator  posts  a  surety  bond  or 
letter  of  credit  guaranteeing  payment  of 
ElPA's  proposed  remedy. 

The  Agency  requires  similar  financial 
instruments  for  assuring  sufficient  funds 
for  RCRA  site  closure  and  post-closure. 
See  40  CFR  265.143  (b)  and  (c). 

EPA  requests  comment  on  these 
criteria  to  determine  if  a  site  owner/ 
operator  is  unable  to  fund  cleanup  costs. 

Date:  August  3. 1988. 
|.W.  McGraw, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  88-17926  Filed  8-8-^8;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-3415-7] 

Ttie  National  Priorities  Ust  for 
Uncontrolled  Hazardous  Waste  Sites- 
Criteria  for  Determining  Unwillingness 
for  Sites  Subject  to  ttw  Subtitle  C 
Corrective  Action  Authorities  of  the 
Resource  Conservation  and  Recovery 
Act 

agency:  Environmental  Protection 

Agency. 

action:  Policy  statement. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  publishing  a  policy 
relating  to  the  National  Oil  and 
Hazardous  Substances  Contingency 
Plan  (NCP).  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
and  Executive  Order  12316. 

CERCLA  requires  that  the  NCP 
include  a  hst  of  national  priorities 
among  the  known  releases  or  threatened 
releases  of  hazardous  substances, 
pollutants,  and  contaminants  throughout 
the  United  States,  and  that  the  list  be 
revised  at  least  annually.  The  National 
Priorities  List  (NPL),  initially 
promulgated  as  Appendix  B  of  the  NCP 
on  September  8. 1983.  constitutes  this 
list  and  meets  those  requirements. 

Since  the  first  NPL  final  rule  (48  FR 
40658,  September  8, 1983),  the  Agency's 
policy  has  been  to  defer  placing  sites  on 
the  NPL  that  can  be  addressed  by 
corrective  action  under  SubtiUe  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  This  notice  today  discusses 
the  Agency's  policy  for  determining 
when  such  RCRA  facilities  are  unwilling 
to  perform  corrective  action,  and 
therefore,  should  be  proposed  for  the 
NPL.  Relevant  comments  received  in 
response  to  the  June  10. 1986.  Federal 
Register  notice  (51  FR  21109)  diat 
requested  comment  on  proposed 
components  of  the  NPL  policy  regarding 
RCRLA-related  sites  will  be  available  for 
public  viewing  at  the  Superfund  Docket, 
Room  LG-100,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  Comments  may 
be  viewed  by  appointment  only,  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays, 
phone  (800)  424-9346  or  382-3046  in  the 
Washington.  DC  metropolitan  area. 

Elsewhere  in  today's  Federal  Register, 
the  Agency  is  soliciting  comment  on 


additional  criteria  for  determining  when 
the  owner/operator  of  a  site  is 
considered  unable  to  pay  for  addressing 
the  contammation  at  a  RCRA-regulated 
site,  and  therefore,  the  site  should  be 
proposed  for  the  NPL. 
EFFECTIVE  DATE:  The  effective  date  for 
this  policy  shall  be  September  8, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Parkinson,  RCRA  Enforcement 
Division,  Office  of  Waste  Programs 
Enforcement  (WH-527),  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20460. 
phone  (800)  424-9346  or  382-3000  in  the 
Washington.  DC  metropolitan  area. 
SUPPLEMENTARY  INFORMATION:  . 
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L  Introduction 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  Sections  9601-9657 
(CERCLA  or  the  Act),  in  response  to  the 
dangers  of  uncontrolled  hazardous 
waste  sites;  CERCLA  was  amended  in 
1986  by  the  Superfund  Amendments  and 
Reauthorization  Act  (SARA).  To 
implement  CERCLA,  the  Environmental 
Protection  Agency  (EPA  or  the  Agency) 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (NCP),  40  CFR  Part  300,  on  July  16, 
1982  (47  FR  31180),  pursuant  to  Section 
105  of  CERCLA  and  Executive  Order 
12316.  The  NCP,  further  revised  by  EPA 
on  September  16, 1985  (50  FR  37624).  and 
November  20. 1985  (50  FR  47912),  sets 
forth  guidelines  and  procedures  needed 
to  respond  under  CERCLA  to  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants. 

Section  105(a)(8)(A)  of  CERCLA  (as 
amended)  requires  that  the  NCP  include 
criteria  for  determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
purpose  of  taking  remedial  or  removal 
action.  Removal  action  involves  cleanup 
or  other  actions  that  are  taken  in 
response  to  emergency  conditions  on  a 
short-term  or  temporary  basis  (CERCLA 
Section  101(23)).  Remedial  action  tends 
to  be  long-term  in  nature  and  involves 
response  actions  which  are  consistent 
with  a  permanent  remedy  (CERCLA 
Section  101(24)).  The  Agency  developed 
the  Hazard  Ranking  System  (HRS)  to 
implement  CERCLA  Section 


105(a)(8)(A).  The  HRS  was  codified  as 
Appendix  A  of  the  NCP  on  July  16, 1982 
(47  FR  31219). 

Section  105(a)(8)(B)  of  CERCLA  (as 
amended)  requires  that  the  statutory 
criteria  described  in  the  HRS  be  used  to 
prepare  a  list  of  national  priorities 
among  the  known  releases  or  threatened 
releases  throughout  the  United  States. 
The  list,  which  is  Appendix  B  of  the 
NCP,  is  the  National  Priorities  List 
(NPL).  Section  105(a)(8)(B)  also  requires 
that  the  NPL  be  revised  at  least 
annually.  An  initial  NPL  of  406  sites  was 
promulgated  on  September  8, 1983  (48 
FR  40658).  The  NPL  has  been  amended 
several  times  since  then.  Curreni'y, 
there  are  799  sites  on,  and  378  sites 
proposed  to,  the  NPL 

IL  Contents  of  This  Policy 

A.  History  of  the  Unwillingness  Policy 

Since  the  first  NPL  final  rule  (48  FR 
40658,  September  8, 1983),  the  Agency's 
policy  has  been  to  defer  placing  on  the 
NPL  sites  that  could  be  addressed  by  the 
corrective  action  authorities  under 
Subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  Until  1984, 
the  RCRA  Subtitle  C  corrective  action 
authorities  were  limited  to  facilities  with 
releases  to  ground  water  from  surface 
impoundments,  waste  piles,  land 
treatment  areas,  and  landfills  that 
received  RCRA  hazardous  waste  after 
July  26, 1982.  and  did  not  certify  closure 
prior  to  January  26, 1983  (i.e.,  land 
disposal  facilities  addressable  by  an 
operating  or  post-closure  permit).  Sites 
which  met  these  criteria  were  placed  on 
the  NPL  only  if  they  were  abandoned, 
lacked  sufficient  resources,  or  RCRA 
Subtitle  C  corrective  action  authorities 
could  not  be  enforced.  Those  RCRA 
facilities  where  a  significant  portion  of 
the  release  appeared  to  come  from  a 
nonregulated  land  disposal  unit  were 
also  considered  appropriate  for  Hsting. 

On  November  8, 1984.  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA)  were  enacted.  HSWA  greaUy 
expanded  RCRA  Subtitle  C  corrective 
action  authorities  as  follows: 

•  Section  3004(u)  requires  permits  issued 
after  the  enactment  of  HSWA  to  include 
corrective  action  for  all  releases  of  hazardous 
waste  or  constituents  from  solid  waste 
management  units  at  treatment,  storage,  or 
disposal  facilities  seeking  a  permit; 

•  Section  3004(v)  requires  corrective  action 
to  be  taken  beyond  the  facility  boundary 
where  necessary  to  protect  human  health  and 
the  environment  unless  the  owner/operator 
of  the  facility  demonstrates  that  despite  the 
owner  or  operator's  best  efforts,  the  owner  or 
operator  was  unable  to  obtain  the  necessary 
permission  to  undertake  such  action;  and 

•  Section  3008(h)  authorizes  the 
Administrator  of  EPA  to  issue  an  order 
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requiring  corrective  action  or  such  other 
response  measure  as  deemed  necessary  to 
profecl  human  health  or  the  environment 
whenever  it  is  determined  that  there  is  or  has 
been  a  release  of  hazardous  waste  into  the 
environment  from  a  facility  with  interim 
status. 

Because  the  expanded  Subtitle  C 
corrective  action  authorities  of  HSWA 
allowed  EPA  to  address  contamination 
at  non-regulated  units  of  RCRA 
facilities,  the  Agency  announced  a  draft 
revised  policy  which  pi^vided  for  the 
deferral  from  listing  of  RCRA  sites 
unless  the  Agency  determined  that 
RCRA  corrective  action  was  not  likely 
to  succeed  or  occur  promptly,  due  to 
factors  such  as: 

•  The  inability  or  unwillingness  of  the 
owner/operator  to  pay  for  addressing  the 
contamination  at  the  site 

•  Inadequate  financial  responsibility 
guarantees  to  pay  for  such  costs 

•  EPA  or  State  priorities  for  addressing 
RCRA  sites  (50  FR 14118,  April  10, 1985). 

The  Agency  evaluated  comments        -^ 
received  on  the  draft  policy,  and  on  June 
10, 1986  (51  FR  21059),  announced  ite 
listing  and  deferral  policy  for  non- 
Federal  RCRA  sites. »  RCRA  sites  not 
subject  to  RCRA  Subtitle  C  corrective 
action  authorities  would  continue  to  be 
on  the  NPL  Some  examples  include: 

Facilities  that  ceased  treating,  storing,  or 
disposing  of  hazardous  waste  prior  to 
November  19, 1980  (the  effective  date  of 
Phase  1  of  the  RCRA  regulations),  and  to 
which  the  RCRA  corrective  action  authorities 
cannot  be  applied; 

Sites  at  which  only  materials  exempted 
from  the  statutory  or  regulatory  defuiition  of 
solid  or  hazardous  waste  were  managed;  and 

RCRA  hazardous  waste  handlers  to  which 
RCRA  Subtitle  C  corrective  action  authorities 
do  not  apply,  such  as  hazardous  waste 
generators  or  transporters  not  required  to 
have  interim  status  or  a  final  RCRA  permit. 

Further,  the  Agency  stated  that 
although  sites  that  could  be  addressed 
by  RCRA  SubtiUe  C  corrective  action 
authorities  generally  would  not  be 
placed  on  the  NPL.  RCRA  sites  subject 
to  corrective  action  should  be  listed  in 
certain  circumstances  if  the  owners/ 
operators  of  facilities  are  either  unable 
or  unwilling  to  take  corrective  action  at 
sites.  The  Agency  recognized  that  in 
such  situations,  it  may  be  appropriate  to 
place  the  sites  on  the  NPL  in  order  to 
make  CERCLA  funds  available,  if 
needed,  for  remedial  action.' 


The  Agency  identified  three 
categories  of  sites  which,  although 
subject  to  RCRA  Subtitle  C  corrective 
action  authorities,  satisfy  the 
imwillingness  or  inability  criteria,  and 
thus  should  be  placed  on  the  Nn,: 

(1)  Facilities  owned  by  persons  who  are 
bankrupt; 

(2)  Facilities  that  have  lost  authorization  to 
operate  and  for  which  there  are  indications 
that  the  owner/operator  has  been  unwilling 
to  undertake  corrective  action:  and 

(3)  Facilities  that  have  not  lost 
authorization  to  operate,  but  which  have  a 
clear  history  of  unwillingness.  These 
situations  are  determined  on  a  case-by-case 
basis  (51  FR  21054,  June  10, 1986). 

Also,  on  June  10, 1988,  the  Agency 
solicited  comments  on  the  types  of  sites 
that  may  have  demonstrated  an 
imwillingness  to  perform  corrective 
action  (51  FR  21111).  The  Agency 
suggested  that  sites  meeting  the 
following  criteria  might  be  placed  on  the 
NPL  under  the  unwillingness  category: 

(1)  Facilities  whose  owners  or  operators 
have  not  complied  adequately  with  an 
administrative  order,  judicial  action,  or  a 
RCRA  permit  condition  requiring  response  or 
corrective  action;  and 

(2)  Facilities  whose  owners  or  operators 
have  not  submitted  or  implemented  an 
adequate  closure  plan. 

B.  Revisions  to  the  Unwillingness  Policy 

Today,  the  Agency  is  announcing  its 
decision  on  additional  criteria  to 
determine  unwillingness.  As  a  general 
matter,  the  Agency  would  prefer  using 
available  RCRA  enforcement  or 
permitting  authorities  to  require 
corrective  action  *  by  the  owner/ 
operator  at  RCRA  sites  because  this 
would  help  to  conserve  CERCLA 
resources  for  sites  where  no  financially 
viable  owner/ operator  is  available.* 


'  At  thai  time,  the  Agency  announced  that  it 
would  consider  al  a  later  dale  whether  this  revised 
policy  should  apply  to  Federal  tacilities.  On  May  13. 
1987  (52  FR  17991),  the  Agency  announced  Its  intent 
that  Federal  facilities  should  continue  to  be  placad 
on  the  NPL  regardless  of  their  RCRA  status. 

*  On  June  24. 1988  (53  FR  23878).  the  Agency 
identified  several  other  categories  of  RCRA 
facilities  that  are  appropriate  for  the  NPL  These 


facilities  include  converters,  protective  filers,  non- 
or  late-filers,  and  facilities  with  permits  for  the 
treatment  storage  or  disposal  of  basardoua  waste 
issued  prior  to  enactment  of  HSWA  [where  the 
owner/operator  will  not  voluntarily  modify  the 
permit).  Although  the  Agency  has  authority  to 
compel  RCRA  corrective  action  at  certain  nf  these 
facilities  (e.g..  converters  and  non-  or  late-filers),  the 
Agency  has  decided,  for  policy  reasons,  to  dean  up 
these  sites  using  its  CERCLA  authority. 

•  For  purposes  of  this  policy.  coTret:live  action 
may  include  but  not  be  limited  ta  interim  awMures. 
removal  actions,  studies  and  the  implementation  of 
corrective  measures  or  remedial  actions.  An  owner/ 
operator's  refusal  to  perform  a  study  for  example, 
may  by  itself  indicate  a  general  unwillingness  to 
take  corrective  action:  however,  that  detemtnation 
should  not  be  automatic  but  should  l>e  made  In  tite 
broa<ler  context  of  the  case,  taking  into  account 
such  factors  as  the  extent  of  studies  already  done  at 
the  site  and  the  reasons  for  requiring  a  study. 

*  The  Agency  may  also  decide  to  use  CERCLA 
Sections  104(b)  or  106  authorities  at  RCRA  sites  in 
order  to  obtain  cleanup  from  potentially  responsible 
parties  other  than  the  RCRA  owner  or  operator,  as 
appropriate.  A  site  need  not  he  on  the  NPL  to  use 
these  authorities:  however  a  site  must  \m  on  the 
NPL  for  CERCLA-funded  remedial  actions. 


However,  when  the  Agency  determines 
that  a  RCRA  facility  owner/ opera  tor  is 
unwilling  to  adequately  carry  out 
corrective  action  activities  directed  by 
EPA  or  a  State  pursuant  to  an  order  or 
permit,  there  is  little  assurance  that 
releases  will  be  addressed  in  a  timely  or 
environmentally  sound  manner  under  a 
RCRA  order  or  permit.  Therefore,  such 
RCRA  facilities  should  be  listed  in  order 
to  make  CERCLA  resources  available 
expeditiously.  RCRA  facilities  vtrill  be 
placed  on  the  NPL  based  on 
unwillingness  when  owners/operators 
are  not  in  compliance  with  one  or  more 
of  the  following: 

•  Federal  or  substantially  equivalent  State 
unilateral  administrative  order  requiring 
corrective  actioa  after  the  facility  owner/ 
operator  has  exhausted  administrative  due 
process  rights; 

•  Federal  or  substantially  equivalent  Stale 
unilateral  administrative  order  requiring 
corrective  action,  if  the  facility  owner/ 
operator  did  not  pursue  administrative  due 
process  rights  within  the  specified  time 
period; 

•  Initial  Federal  or  State  preliminary 
injunction  or  other  judicial  order  requiring 
corrective  action; 

•  Federal  or  State  RCRA  permit  condition 
requiring  corrective  action  aiter  the  facility 
owner/operator  has  exhausted 
administrative  due  process  rights;  or 

•  Final  Federal  or  State  consent  decree  or 
administrative  order  on  consent  requiring 
corrective  action,  after  the  exhaustion  of  any 
dispute  resolution  procedures. 

For  unilateral  order  authorities  which 
do  not  expressly  provide  for 
administrative  due  process  rights  (e.g., 
RCRA  Sections  7003  and  3013  and 
CERCLA  Section  106),  or  for  those 
instances  where  the  Agency  is 
proceeding  with  a  civil  action  (e.g.. 
under  RCRA  Section  3008(h)),  an  owner/ 
operator  who  has  been  issued  a 
preliminary  injunction  or  other  judicial 
order  requiring  corrective  action,  and  is 
not  in  compliance  with  that  order,  will 
be  considered  unwilling. 

These  criteria  clarify  and  expand  the 
First  of  the  two  unwillingness  criteria 
proposed  on  June  10, 1986  (51  FR  21111). 
After  reviewing  comments,  the  Agency 
decided  not  to  consider  the  second  of 
the  two  unwillingness  criteria  proposed 
on  June  10, 1986,  which  related  to  the 
submittal  and  implementation  of  closive 
plans. 

The  Agency  believes  that  the  criteria 
announced  today  will  provide  a  more 
objective  and  systematic  means  of 
determining  unwillingness.  Furthermore, 
the  criteria  respond  to  concerns  that  the 
due  process  rights  of  owners  and 
operators  should  be  protected.  Using  the 
new  criteria,  a  facility  owner/operator 
will  not  be  declared  to  be  unwilling 
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based  simply  on  the  issuance  of  an 
administrative  order,  for  example.  The 
owner/ operator  will  have  the 
opportunity  to  pursue  administrative 
appeal  rights,  and  only  if  the  Agency's 
decision  is  upheld  and  the  owner/ 
operator  still  refuses  to  comply  with  the 
order,  will  the  determination  of 
unwillingness  be  made.  Similarly,  in  a 
judicial  order  context,  an  owner/ 
operator  will  not  be  declared  to  be 
unwilling  until  after  refusal  to  comply 
with  an  initial  judicial  order  requiring 
corrective  action.  The  Agency  believes 
that  this  approach  addresses  due 
process  concerns  while  allowing  the 
NPL  proposal  and  promulgation  process 
to  continue  and  any  corrective  action 
deemed  necessary  to  get  underway 
without  undue  delay  that  could  be 
prejudicial  to  the  protection  of  human 
health  and  the  environment. 

III.  Non-Applicability  of  Revised 
Unwillingness  Criteria  to  RCRA  Sites 
Currently  Proposed  for  the  NPL 

There  are  several  RCRA  facilities  that 
are  currently  proposed  for  placement  on 
the  NPL,  based  upon  their  HRS  scores 
and  EPA's  determination  that  the 
owner/operators  were  unwilling  to  take 
corrective  action  at  the  site.  For  each 
such  site,  the  Agency  made,  prior  to 
proposal,  a  case-by-case  determination 
of  the  owner/operator's  unwillingess  to 
perform  corrective  action,  consistent 
with  the  Agency's  policy  as  announced 
on  June  10, 1986,  and  EPA  believes  that 
the  sites  are  appropriate  for  placement 
on  the  NPL. 

EPA  believes  it  would  be 
inappropriate  to  go  back  and  reexamine 
such  already  proposed  sites  based  on 
the  revised  unwillingness  criteria  in 
today's  notice  for  several  reasons.  First, 
the  revised  unwillingness  criteria  had 
not  yet  been  announced  at  the  time  the 
currently-proposed  sites  were  evaluated 
for  unwillingess  and  proposed  for  NPL 
listing.  Second,  the  new  criteria  do  not 
represent  a  substantive  change  in  EPA's 
policy  of  listing  unwilling  RCRA  sites 
but  rather,  represent  an  attempt  at 
developing  objective  criteria  that  can  be 
more  easily  applied  and  understood.  (As 
noted  above,  EPA  believes  that  the 
determination  made  for  the  proposed 
sites  still  satisfy  the  Agency's  policy  and 
goals.)  Third,  the  Agency  recognizes  that 
the  Regions  and  States  may,  in  order  to 
meet  the  new  objective  criteria,  be 
required  in  the  future  to  issue  corrective 
action  orders  at  many  RCRA  sites 
before  determining  if  an  owner/operator 
is  unwilling,  rather  than  evaluating  all 
evidence  on  a  case-by-case  basis;  some 


lead  time  needs  to  be  allowed  for  the 
Regions  and  States  to  understand  the 
new  criteria  and  apply  them  to  sites 
submitted  to  EPA  Headquarters  for  NPL 
proposal.  A  decision  to  apply  the  new 
criteria  to  already  proposed  sites  could 
significantly  delay  the  listing  and 
response  action  at  those  sites 
unnecessarily.  Thus,  the  criteria 
announced  today  will  only  be  applied  to 
sites  proposed  after  the  date  of  this 
notice. 

IV.  Response  to  Public  Comments 

No  commenters  addressed  the 
Agency's  June  10, 1986,  request  for 
suggestions  on  additional  categories  of 
RCRA  facilities  that  should  not  be 
deferred  from  listing  based  on 
unwillingness  to  perform  corrective 
action. 

Seven  commenters  provided 
suggestions  on  the  notice  regarding 
circumstances  where  the  Agency  should 
determine  that  a  facility's  owner/ 
operator  is  unwilling  to  perform 
corrective  action. 

One  commenter  suggested  that  failure 
to  reach  an  agreement  regarding 
corrective  action  through  either  an  order 
or  permit  within  a  specified  amount  of 
time  should  result  in  placing  a  site  on 
the  NPL.  If  a  consent  order  is  the 
mechanism  to  be  used,  the  goal  would 
be  a  signed,  completed  order  within  the 
specified  time  frame.  If  a  permit  is  the 
mechanism  used,  then  permit  conditions 
would  be  agreed  upon  and  the  owner/ 
operator  would  agree  to  withhold  any 
challenges  to  those  conditions  when  a 
permit  is  issued.  Failure  to  reach 
agreement  by  a  specified  deadline 
would  result  in  listing. 

In  response,  the  Agency  recognizes 
that  it  is  important  not  to  delay  cleanup 
at  any  sites  that  are  deferred  from 
listing.  Setting  a  specified  time  frame  for 
reaching  an  agreement  regarding 
corrective  action  through  a  consent 
order  before  CERCLA  monies  would  be 
spent  could  help  achieve  that  goal. 

The  Agency  is  currently  developing 
the  guidance  for  determining  when 
during  the  enforcement  process  a 
deferred  RCRA  facility  should  again  be 
considered  for  the  NPL  and  for  a 
CERCLA-financed  remedial 
investigation/feasibility  study  (RI/FS). 
This  guidance  will  set  out  for  the  owner/ 
operator  a  process  for  the  negotiation 
and  appeal  of  the  order,  and  will  specify 
the  point  at  which  the  Agency  will 
consider  the  facility  for  the  NTL  and  a 
CERCLA-financed  RI/FS.  The  Agency 
agrees  with  the  concept  that  a  failure  to 
reach  an  agreement  should  result  in 
listing.  However,  the  Agency  intends  to 


use  a  set  point  in  the  appeal  process  to 
determine  unwillingness  instead  of  a  set 
time  frame,  in  consideration  of  due 
process  appeal  rights. 

One  commenter  stated  the 
unwillingness  policy  puts  the  owner/ 
operator  of  a  site  in  the  untenable 
position  of  stating  its  inability  or 
unwillingness  to  comply  with  the  law 
that  may  be  applicable  under  RCRA  in 
order  to  obtain  enforcement,  cleanup 
and  equitable  cost  sharing  under 
CERCLA  Where  financially  sound 
potentially  responsible  parties  (PRPs) 
have  been  identified,  notified,  and 
involved,  and  where  activities  are 
underway  at  a  site  pursuant  to  CERCLA, 
the  policy  should  include  a  presumption 
that  such  activities  proceed  to 
completion  under  CERCLA. 

In  response,  a  site  need  not  be  on  the 
NPL  for  CERCLA  enforcement 
authorities  to  be  used,  and  these 
authorities  can  be  used  to  obtain 
cleanup  from  PRPs  other  than  the  owner 
or  operator,  as  appropriate.  The  general 
intent  of  this  policy  is  to  pursue  RCRA 
and  CERCLA  enforcement  authorities 
first  rather  than  expending  Fund  moneys 
at  RCRA  sites.  The  Agency  has  long 
maintained  that  both  RCRA  and 
CERCLA  authorities  can  be  used  to 
respond  at  a  site  (see,  for  example,  the 
National  RCRA  Corrective  Action 
Strategy). 

Two  commenters  suggested  that  the 
criteria  to  determine  unwillingness 
clarify  that  unwillingness  to  perform 
corrective  action  includes  unwillingness 
to  comply  with  State-issued  corrective 
action  orders.  One  commenter  suggested 
that  the  terms  administrative  order, 
judicial  action,  RCRA  permit  condition, 
and  adequate  closure  plan  be  defined  to 
include  analogous  actions  by  authorized 
States.  The  other  commenter  noted  that 
in  some  situations  the  lead  agency  for 
implementing  the  cleanup  procedures  is 
a  State  agency,  and  that  unwillingness 
to  comply  with  an  administrative  order, 
judicial  action,  or  permit  condition 
requiring  response  or  corrective  action 
from  the  State  agency  is  analogous  to 
unwillingness  to  comply  with  Federal 
RCRA  authority. 

In  response,  the  Agency  has  decided 
that  unwillingness  means 
noncompliance  with  State 
administrative  orders  requiring 
corrective  action  and  permit  conditions 
substantially  equivalent  to  those  under 
RCRA.  The  Agency  does  not  believe 
that  it  is  necessary  to  define 
substantially  equivalent  in  the  Federal 
Register.  Rather,  this  term  will  be  further 
explained  in  the  guidance  to  this  policy. 
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One  commenter  suggested  an 
alternative  for  unwillingness  would  be 
to  make  all  "failed"  RCRA  sites,  i.e., 
those  sites  where  RCRA  enforcement 
may  not  be  able  to  result  in  the  desired 
remedy,  automatically  eligible  for  the 
NPL.  so  as  to  assure  that  appropriate 
remedial  actions  can  be  provided. 

In  response,  EPA  notes  that  the 
process  for  developing  a  RCRA 
corrective  action  order  now  provides  for 
Interim  Measures,  RCRA  Facility 
Investigations,  Corrective  Measure 
Studies,  and  Corrective  Measure 
Implementations.  This  process  is  very 
similar  to  the  development  of  a  remedy 
under  CERCLA,  and  will  most  often 
result  in  a  desired  remedy.  The  Agency 
believes  the  current  policy,  which 
allows  a  RCRA  site  to  be  placed  on  the 
NPL  based  on  inability  (i.e.,  bankruptcy) 
or  unwillingness  of  the  owner/ operator 
to  perform  corrective  action,  assures 
that  "failed"  RCRA  sites  can  be  cleaned 
up. 

One  commenter  suggested  that  where 
a  commitment  has  been  made  to  manage 
RCRA  sites  under  CERCLA  on  a 
regional  scale,  they  should  continue  to 
be  handled  under  CERCLA.  Specifically, 
sites  that  are  part  of  an  area  where 
CERCLA  funds  have  been  used  to  begin 
regional  planning  and  management 
should  not  be  deferred  from  the  NPL. 

In  response,  the  Agency  does  not 
agree  that  sites  that  are  part  of  an  area 
where  CERCLA  funds  have  been  used  to 
begin  regional  planning  and 
management  should  be  a  criterion  for 
placing  sites  on  the  NPL.  The  Agency's 
intent  is  to  first  use  available 
enforcement  authorities  to  secure 
corrective  action  at  RCRA  sites  rather 
than  expend  Fund  moneys.  RCRA  and 
CERCLA  authorities  can  be  used  in  a 
consistent  manner  to  address  sites  on  a 
regional  scale.  The  Agency  will,  on  a 
case-by-case  basis,  review  the  need  for 
a  comprehensive  oversight  strategy  in 
cases  requiring  integrated  CERCLA/ 
RCRA  interaction. 

One  commenter  suggested  that  a 
RCRA  site  should  be  listed  if  the 
contamination  on  the  property  is  the 
result  of  past  on-site  disposal. of 
hazardous  substances  by  a  third  party 
that  was  neither  related  to  nor  caused 
by  the  operation  of  the  permittee.  The 
commenter  believes  it  is  not  appropriate 
to  apply  RCRA  corrective  action 
requirements  to  the  current  owner  of  a 
site  where  the  basis  of  RCRA 
jurisdiction  for  that  site  is  independent 
of  the  contamination  caused  by  pre- 
existing disposal  of  hazardous 
substances  by  a  third  party. 

In  response,  EPA  notes  that  the 
current  owner/operator  under  RCRA  is 
liable  for  cleanup  of  contamination 


existing  on  the  site.  40  CFR  270.72(d) 
states  that,  with  the  exception  of 
financial  requirements,  all  "interim 
status  duties  are  transferred  effective 
immediately  upon  the  date  of  the  change 
of  ownership  or  operational  control  of 
the  facility."  Therefore,  the  Agency  does 
not  agree  that  this  should  be  a  criterion 
for  placing  RCRA  sites  on  the  NPL. 

One  commenter  believed  that  the 
mere  issuance  of  an  administrative 
order  or  the  initiation  of  a  judicial  action 
should  not  serve  as  a  criterion  for 
unwillingness,  and  the  failure  to  comply 
with  a  permit  condition  was  less  of  a 
justification.  The  commenter  felt  such 
criteria  encouraged  a  RCRA-regulated 
party  to  shift  to  CERCLA  management 
in  order  to  spread  the  responsibility  to 
former  customers,  and  to  defer  actual 
payment  of  cleanup  costs.  The 
commenter  recognized  there  may  be 
delays  in  awaiting  a  determination  from 
an  administrative  law  judge  or  a  court, 
but  that  this  would  not  be  a  problem  in 
emergency  situations  where  the  Agency 
could  use  its  CERCLA  removal 
authorities  (or  RCRA  Section  7003 
authorities)  without  the  site  being  on  the 
NPL. 

In  response,  the  Agency  agrees  that 
mere  issuance  of  an  administrative 
order  or  judicial  order  should  not 
automatically  result  in  a  determination 
of  unwillingness.  The  criteria  developed 
do  allow  for  the  exercise  of  the  owner/ 
operator's  due  process  rights  before  the 
Agency  can  make  a  determination  of 
unwillingness. 

One  commenter  stated  the  proposed 
unwillingness  criteria  were  too  vague 
and  could  result  in  the  addition  of  so 
many  sites  that  the  CERCLA  program 
would  be  overwhelmed.  The  commenter 
stated  that  where  emergency  actions  are 
needed  to  protect  human  health  and  the 
environment,  they  could  be  taken  as 
part  of  a  CERCLA  removal  action.  The 
commenter  stated  the  Agency  should 
defer  listing  of  sites  subject  to  RCRA 
regulation  or  enforcement  until  final 
decisions  on  sites  are  made.  This 
deferral  should  apply  to  RCRA  sites  that 
are  in  litigation  as  this  could  be 
interpreted  as  an  effort  to  influence  the 
outcome  of  the  case. 

In  response,  the  Agency  does  not 
believe  that  the  criteria  will  result  in  the 
listing  of  too  many  sites.  In  fact,  the 
Agency  believes  the  NPL/RCRA  policy 
will  result  in  focusing  the  Agency's 
CERCLA  resources  on  the  most 
appropriate  sites.  In  addition,  the 
Agency  is  adding  more  specificity  to  the 
criteria  for  determining  unwillingness  in 
this  notice.  The  criteria  for  determining 
unwillingness  do  allow  for  the  listing  of 
a  facility  after  an  initial  judicial  order 
requiring  corrective  action.  This 


criterion  may  result  in  the  listing  of  a 
site  currently  undergoing  litigation. 
However,  the  Agency  believes  this 
policy  is  appropriate  because  it  strikes  a 
balance  between  exercise  of  the  owner/ 
operator's  due  process  rights,  and  the 
need  to  protect  human  health  and  the 
environment.  Finally,  the  decision  to  use 
removal  authorities  is  not  constrained 
by  these  listing  criteria,  since  removals 
can  be  conducted  on  any  site. 

V.  Application  of  Policy  to  Final  NPL 
Sites 

On  June  10, 1986  (51  FR  21109).  the 
Agency  stated  its  intent  to  apply  the 
RCRA  listing  policy  to  RCRA  sites  that 
are  already  on  the  final  NPL.  The 
Agency  invited  the  owners  or  operators 
of  facilities  on  the  proposed  or  final 
NPL,  or  other  persons,  to  provide 
information  that  would  assist  EPA  in 
evaluating  this  draft  policy. 

Two  commenters  provided 
suggestions  on  items  to  be  considered 
when  applying  the  RCRA  deferral  policy 
to  final  sites.  One  commenter  provided 
factors  which  should  be  addressed  if 
deletion  of  final  sites  on  the  NPL  is 
considered.  The  factors  include:  the 
length  of  time  the  facility  has  been  on 
the  NPL;  whether  PRPs  have  been 
identified;  if  PRPs  have  not  been 
identified,  can  they  be;  are  the  PRPs 
financially  sound;  have  EPA  or  any  PRP 
taken  any  actions  at  the  facility  under 
CERCLA,  and,  if  so,  what  actions;  do  the 
size,  complexity,  and  toxicity  of  the  site 
suggest  such  a  large  response  cost  that 
CERCLA  enforcement  will  result  in  a 
more  expeditious,  thorough,  and  cost- 
effective  cleanup:  have  CERCLA  monies 
been  spent,  how  much,  for  what 
purpose,  and  for  how  long;  will 
additional  CERCLA  expenditures  be 
required;  will  CERCLA  monies  spent  be 
repaid;  have  PRPs  spent  money  at  the 
site;  were  PRP  funds  spent  pursuant  to 
an  enforcement  order  or  agreement;  are 
further  PRP  expenditures  expected. 

In  response,  the  Agency  believes  that 
it  could  consider  many  of  the  factors 
described  by  the  commenter  to 
determine  if  the  RCRA  listing  policy 
should  be  applied  to  a  site  on  the  final 
NPL.  Factors  such  as  these  can  be 
important  in  determining  the  extent  of 
CERCLA  involvement  at  a  site,  and 
whether  the  owner/operator  of  the 
facility  is  addressing  the  contamination 
at  the  site  through  the  RCRA  corrective 
action  authorities. 

Another  commenter  suggested  that  the 
criteria  for  deleting  a  final  RCRA  site 
from  the  NPL  should  not  be  different 
from  those  determining  eligibility. 
Therefore,  the  commenter  felt  RCRA- 
regulated  facilities  ought  to  be  removed 
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from  the  NPL  if  they  no  longer  meet  the 
criteria  for  listing,  and  that  to  do 
otherwise  would  inequitably  treat 
already  listed  sites  in  comparison  to 
newly  proposed  sites. 

In  response,  EPA  believes  it  may  be 
appropriate  to  apply  different  criteria  to 
RCRA  sites  that  are  on  the  final  NPL,  as 
compared  to  sites  that  have  merely  been 
proposed.  For  final  NPL  sites,  the 
Agency  has  completed  its  listing 
process,  CERCLA  actions  are  underway, 
and  the  public  anticipates  CERCLA 
response.  EPA  does  not  believe  that 
applying  different  criteria  to  final  RCRA 
sites  that  may  be  deleted  will  cause  any 
significant  prejudice  to  any  party. 

Finally,  the  Agency  received 
comments  from  two  RCRA  facilities 
currently  on  the  NPL.  Both  have  signed 
consent  orders  to  perform  a  remedial 
investigation/feasibility  study  (RI/FS). 
One  commenter  indicated  the  facility 
did  not  want  to  be  removed  from  the 
NPL  because  doing  so  "would  only 
hamper  the  progress  being  made  there." 
The  other  commenter  indicated  the 
facility  should  be  allowed  to  complete 


the  RI/FS  currently  in  progress  before 
deletion  from  the  NPL  was  considered, 
not  wanting  a  change  in  program 
administration  to  cause  any  delay  or 
duplication  of  work  underway. 

In  response,  the  Agency  agrees  that  a 
change  in  program  administration  could 
be  disruptive  of  work  at  sites  where 
actions  have  already  been  begun. 

Based  on  the  comments  received  and 
discussions  within  the  Agency,  EPA 
intends  to  apply  the  RCRA  deferral 
policy  prospectively.  EPA  does  not 
intend  to  go  back  and  systematically 
review  final  RCRA  sites  on  the  NPL  to 
determine  whether  they  are  being 
addressed  through  corrective  action 
under  RCRA  for  purposes  of  removing 
them  from  the  final  NPL.  The  Agency 
believes  such  a  review  would  be  time 
consuming,  thereby  detracting  from 
more  important  work  of  the  CERCLA 
program,  and  could  disrupt  work  at  sites 
where  CERCLA  actions  have  already 
begun.  However,  in  certain  limited  cases 
where  the  owner/operator  demonstrates 
that  the  corrective  measures  phase  is 
progressing  adequately  under  a  Federal 


RCRA  corrective  action  order,  for 
example,  and  demonstrates  that  the 
technical  and  compliance  schedule 
requirements  of  the  RCRA  order  or 
permit  are  being  met.  it  may  be 
appropriate  to  remove  the  site  from  the 
final  NPL  before  the  cleanup  is 
complete. 

The  Agency  is  currently  reviewing 
how  such  a  policy  should  be  applied. 
Because  the  resolution  of  this  issue 
could  have  important  implications  on 
Agency  procedures  and  resources,  EPA 
plans  to  discuss  criteria  for  the  removal 
of  final  RCRA  sites  in  the  context  of  the 
general  NPL  deferral  policy.  This 
general  policy  will  be  discussed  in  the 
upcoming  revisions  to  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan. 

Date:  August  3, 1988. 
J.W.  McGraw. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
(FR  Doc.  88-17927  Filed  8-8-88;  8:45  am] 

BIUJNG  COOE  6560-SO-M 


VOL 

53 

ISS 

1 

5 
3 

A  G 

9 

1988 

UMI 

Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information  523-5227 

Public  inspection  desk  523-5215 

Corrections  to  published  documents  523-5237 

Document  drafting  information  523-5237 

Machine  readable  documents  523-5237 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information  523-5227 

Printing  schedules  523-3419 

L^ws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)       523-6641 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  Piesidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Government  Manual 

General  information  523-5230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3408 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Library  523-5240 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  deaf  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  AUGUST 

28855-28996 1 

28997-2921 8 2 

29219-29322 3 

29323-29440 4 

29441-29632 5 

29633-29874 8 

29875-30010 9 


Federal  Register 

Vol.  53.  No.  153 
Tuesday.  August  9.  1988 


CFR  PARTS  AFFECTED  DURING  AUGUST 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


1CFR 


Proposed  Rules: 

2 

...  29990 

3 

...  29990 

5 

...  29990 

6 

29990 

7 

. .  29990 

8 

....  29990 

9 

....  29990 

10 

....  29990 

11 

....  29990 

12 

....  29990 

15 

....  29990 

16 

....29990 

17 

....  29990 

18 

....  29990 

19 

....29990 

20 

....  29990 

21 

....  29990 

22 

....  29990 

3  CFR 

Proclamations: 

5843 

...29219 

5844 

....29872 

Executive  Orders: 

1 1 269  (Amended  by 
EO  12647) 

....29323 

12647 

....29323 

Administrative  Orders: 
Memorandum  of 

July  21,  1988 

(correction) 

5  CFR 

890 

....28938 
....28997 

Proposed  Rules: 

430 

...29684 

534 

....  29684 

831 

....29057 

841 

....29057 

890 

....  29686 

7  CFR 

27 

....  29325 

210 1 

....29144 

301 

....29633 

704 

....29552 

725 

....29221 

795    

..  29552 

910 

....29441 

917 

....29875 

927 

....29441 

929 

....  29443 

948 

....29639 

967 

....  29443 

981 

....  29222 

993 

....  29444 

1446 

....28997 

1497  

....29552 

1498 

....29552 

Proposed  Rules: 

277 29858 

401 29340,29341 

931 29688 

932 29688 

1126 29689 

1408 29307 

1910 29341 

8  CFR 

Proposed  Rules: 

100 29804,  29818 

103 29804,29818 

245a 29804 

264 29804,  2981 8 

299 29804.29818 


10  CFR 

Proposed  Rules: 

Oh.  I , 


.29912 


12  CFR 

227 29223.  29225 

611 29445 

701 29640,  29641 

747 29446 

761 29645 

790 29646 

791 29646 

795 29651 

13  CFR 

121 29876 

Proposed  Rules: 

123 29691 

14  CFR 

39 28855,  28856,  28858- 

28860,  28999,  29448- 
29451 ,  29652,  29653,  29877 

71 28861.  28862,  29800 

73 29453 

75 28862 

97 29000 

1260 29328 

Proposed  Rules: 

Ch.  1 28888,  29482 

21 28888 

23 28888 

39 29692-29695,  29912 

61 29582 

71 28889 

141 29582 

143 29582 

1260 29913 

15  CFR 

371 28862 

375 28864 

385 28862 

399 28864 


BEST  COPY  AVAILABLE 


u 


Federal  Register  /  Vol.  53.  No.  153  /  Tuesday.  August  9.  1988  /  Reader  Aids 


16CFR 

13 

Propo««d  Rutas: 

438 

600 


.29226 

.29482 
.29696 


17CFH 

211 

231 

241 

271. „ 

400.._ 


.23226 


29226 

- -....29226 

29226 

— _ 28978 

402 28978 

403 28978 

404 28978 

450 28978 

PropoMd  Rule*: 

270. 29914 

274 29914 

275..._ 29814 

279 — 29914 

18CFR 

1 57 29002 

161 29654 

250 29654 

284 — 29654 


19CFR 

113 

122 

178 

PropOMdRulM: 
177 


.29228 
.29228 

.29228 

.29343 


20CFR 

404._ 

416 


.29011.29878 
.29011 


21CFR 

1 2_ „.  29453 

74._ —  29024,  29655 

81 29024.  29656 

82 29024.  29655 

175 29453 

1 77 29655 

1 78 29656 

1 308 29232 


22CFR 

207 _.„ „. 

23CFR 

658 

24CFR 

201..„ 

203 

234 

511 _ 

PropoMd  R«4ts: 
4100 


.29657 


.28870 


.26871 
.26871 
.26871 
.28990 

.29717 


26CFR 

1 29658,  29801,  29880 

602 29658.  29801 

PropoMd  RuIm: 

1 29343,  29719,  29920 

54 29719 

301 29920 


27CFR 

9-._„ 


.29674 


28CFR 

2 29233 

29CFR 

1926 29116 

Propowtf  Rutes« 

1910 29822.  29920 

1915 29822 

1917 29822 

1918 29822 

1926. 29622 

2510....._ 29922 

30CFR 

Proposed  Rui««: 

256 29884 

Propowd  Rulvsr 

701 29310 

773 29343 

785. 29310 

843. 29343 

995 29746 

32CFR 

199.™ 28873 

OT5 — 29329 

386 — 29454 

387 — 29330 

389 — 29455 

33CFR 

100 29456.  29457.  29676- 

29678 

IIO. 29032 

117 28883,  29032.  29034. 

29680 

165 29458,29678 

rf0p0990  RoteST 

165 28890 

166 29058 

34CFR 

327 29988 

36CFR 

7 29681 

ProposMt  Rules: 

7 28891 

1 3 29746 

37CFR 

202. 29887 

ProposMt  Rutas: 

202 29923 

38CFR 

21 28883 

39Cn) 

232 29460 

Proposed  Rules: 

111 29483,  29748 

232 29750 

40CFR 

23 29320 

52 28884,  29890 

60 29681 

166 29037 

168 29037 

180_ 29891 

261 29038,  29968 

271 — 29460.  29461 

30a.„„ 30002 


370 29331 

761 29114 

Proposed  Rules: 

35 29194 

50 29346 

51 29346 

52 29236-29242 

58 29346 

1 42 291 94 

180 29244 

248 29166 

261 28892.  29058.  29067 

300 29484.  30005 

304 29428 

4tCFR 

1 01  -7 29045 

101-26. 29234 

101-40 _ 29046 

101-47 29892 

201  -1 1 29051 

201-30 29051 

201-31 29051 

201-32 29051 

Proposvd  Rules: 

101-1 28895 

1 05-1 28896 

42CFR 

Proposed  Rules: 

74 29590 

405 29486,  29590 

4ia 29486 

416 29590 

440 29590 

482. 29580 

48a 2K90 

488...- 29590 

489 29486 

493 29590 

1 003- _ 29486 

44CFR 

64 „ 29053 

Proposed  Riiles: 

67 28896,  28897 

45CFR 

801 29894 

46CFR 

30 28970 

98 28970 

1 51 28970 

1 53 28970 

47CFR 

0 29053 

1... 28940 

64 29053 

73 29056,  29462-29464. 

29895-29897 

87 28940 

Propossd  Rules: 

36 29493 

73 29493,  29751,  29925- 

29927 
74 29493 

48CFR 

208 29332 

252 29332 

505 28885 

514 28885 

525 28885 


PropOMtf  RUMsr 

21 5 29347 

927 29494 

49CFR 

191 29600 

195 29800 

580 29464 

Proposed  Rules: 

24 28995 

1004 29406 

1041 2»49e 

1042 29408 

1 152 28245 

50CFR 

17 29335 

20 29697 

215 28886 

611 29337 

661 29235,  29337.  29467 

663 29338,  29480.  29907 


80 _ 

625 

- —   .29600 

29549 

LIST  OF  PUBLIC  LAWS 

Last  List  Augnst  8,  1988 

This  is  a  continuing  list  of 
public  bills  frofn  the  current 
session  of  Congrvss  wMeh 
have  become  Federal  laws,  tt 
may  be  used  in  conjunction 
with  "PLUS"  9'Mk  Laws 
Update  Serms^  on  523-6641. 
The  text  of  laws  is  not 
(xjblished  in  the  Federal 
Register  but  may  be  ofdered 
in  individual  parnpMet  torm 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Off ce.  WasNhgton. 
ex;  20402  (phone  202-275- 
3030). 

&J.  Res.  356/Pub.  L  100- 
380 

To  provide  for  ttie  extension 
of  a  temporary  profvtiitlon  of 
stritces  or  lockout  with  respect 
to  the  Ctiicago  and 
Northwestern  Transportation 
Company  lak)or-management 
dispute.  (Aug.  4,  1988;  102 
Stat.  896;  1  page)     Price: 
$1.00 


.29347 
.29494 


29600 
29800 
29464 

28995 
29498 
29498 
29498 
29245 


.29335 

.29697 

.28886 

.29337 

29467 

29907 

29600 

.29549 

WS 

I 

o( 

'ent 

ich 

iws.  tt 

tion 

■w« 

-6641. 

» 

ctered 
wm 

5") 
Of 

iment 

ton, 

J75- 

lOO- 

islon 
in  of 
ispect 

ition 
nent 
102 
e: 


VOL 

■ 

53 

ISS 

1 
5 
3 

A  G 

9 

1988 

UMI 

VOL 


1988 


UMI 


8-10-8 
Vol.  53 


Unitec 
Gover 
Printin 

SUPERIN' 
OF  DOCU 
Washingtc 


OFFICIAL 
Penalty  fo 


8-10-88 
Vol.  53 


No.  154 


Wednesday 
August  10,  1988 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U  S  Government  Printing  Office 

(ISSN  0097-6326) 


*: »:  *  ;4L  ;*  *:  *  *  *  .*:  *  *  *  *.  ,♦;  *  *  5  -  D I G I T        -^  8  i  O  6 


OFFICIAL  BUSINESS 
Penalty  for  private  use.  $300 


A    PR    SERIft300S    NOV       fc>t- 

SERIrt4_S    PROCESSING 

UN IV    lilCROFILMS    INTL 

.300    N    ZEEB    RD 

fiHH    ARBOR  MI       4S10t3 


R. 


8* 


VOL 


1988 


UMI 


8-10- 

Vol. 

Page 


8-10-88 

Vol.  53        No.  154 

Pages  30011-30242 


Wednesday 
August  10,  1988 


BEST  COPY  AVAILABLE 


II 


Federal  Register  /  Vol.  53,  No.  154  /  Wednesday,  August  10,  1988 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  ^he  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  1).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months  in  paper  form,  or 
$188.00  per  year,  or  $94.00  for  six  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington,  DC  20402.  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard.  , 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 


How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBLIC 

Subscriptions: 

Paper  or  fiche  202-783-3238 

Magnetic  tapes  275-3328 

Problems  with  public  subscriptions  275-3054 

Single  copies/back  copies: 

Paper  or  fiche  ,  783-32.38 

Magnetic  tapes  275-3328 

Problems  with  public  single  copies  275-3050 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5240 

Magnetic  tapes  275-3328 

Problems  with  Federal  agency  subscriptions  523-5240 


For  other  telephone  numbers,  siee  the   Reader  Aids  section 
al  the  end  of  this  issue. 


UMI 


Ill 


Contents 


Federal  Register 

Vol.  53.  No.  154 
Wednesday,  August  10,  1988 


Agriculture  Department 

See  also  Commodity  Credit  Corporation 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
30083 

Air  Force  Department 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership,  30087 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Acquired  Immunodeficiency  Syndrome  (AIDS) — 
Information  and  education  programs,  30099 

Coast  Guard 

NOTICES 

Meetings: 
Towing  Safety  Advisory  Committee,  30160 

Commerce  Department 

See  International  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration;  National  Technical 
Information  Service;  National  Telecommunications  and 
Information  Administration 

Commodity  Credit  Corporation 

PROPOSED  RULES 

Loans  and  purchase  programs,  etc.: 

Grains  and  similarly  handled  commodities,  30068 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  Exchange — 
Morgan  Stanley  Capital  International  EAFE  stock 
index, 30085 
Citrus  Associates  of  New  York  Cotton  Exchange — 
Frozen  concentrated  orange  juice,  30086 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act.  30162 

Defense  Department 

Sec  also  Air  Force  Department 

NOTICES 

Meetings: 
Science  Board  task  forces,  30087 

Education  Department 

RULES 

Postsecondary  education: 
College  work-study  and  job  location  and  development 
programs,  30182 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Allied-Signal  Inc.  et  al.,  30121 


General  Electric  Co.,  30122 
Hialeah  Industries,  Inc.,  et  al.,  30122 
Parsons  Footwear,  Inc.,  30123 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings: 
Nuclear  Facility  Safety  Advisory  Committee,  30087 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Florida,  30051 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Arizona,  30220,  30224 
(2  documents) 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  30055 
Hazardous  waste  program  authorizations: 

New  Jersey,  30054 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Ethoprop,  30053 
Inorganic  bromides,  30053 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Arizona,  30239 
NOTICES 

Pesticides;  emergency  exemptions,  etc.: 

Sethoxydim,  etc..  30092 
Water  pollution  control: 

Disposal  site  determinations — 
East  Everglades,  FL,  30093 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Export  Administration 

See  International  Trade  Administration 

Farm  Credit  Administration 

PROPOSED  RULES 

Farm  credit  system: 
Funding  and  fiscal  affairs,  etc. — 
Minimum  permanent  capital  adequacy  standards,  30071 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
McDonnell  Douglas,  30023 
Teledyne  Continental  Motors,  30024 


IV 


Federal  Register  /  Vol.  53,  No.  154  /  Wednesday.  August  10,  1988  /  Contents 


^ 


mx\ 


UMI 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Access  changes — 
Subscriber  line  charge,  high  cost  and  lifeline  assistance, 
and  common  line  pooling  modifications;  conrection, 
30059 
-Telecommunications  companies;  uniform  system  of 
accounts,  30056 
Radio  services,  special: 
Private  operational-fixed  microwave  service — 
Multiple  address  system  master  stations;  intrasystem 
communications.  30059 
PROPOSED  RULES 
Frequency  allocations  and  radio  treaty  matters: 

Air-to-ground  service;  commercial  aircraft,  30075 
Frequency  allocations  and  radio  treaty  matters,  etc.: 

Automated  maritime  telecommunications  systems,  30075 
Radio  stations;  table  of  assignments: 

Alabama,  30076 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Security  and  Emergency  Preparedness  Advisory 
Committee  and  Emergency  Broadcast  Advisory 
Committee,  30094 
Meetings;  Sunshine  Act,  30162 
Applications,  hearings,  determinations,  etc.: 
Naguabo  Broadcasting  Co.  et  al.,  30094 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act.  30162 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies  (Natural  Gas  Act),  etc.: 
Natural  gas  data  collection  system,  30027,  30047 
(2  documents) 
Natural  Gas  Policy  Act: 
Ceiling  prices — 
Compression  allowances  and  protest  procedures; 
correction,  30047 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

El  Paso  Natural  Gas  Co..  30087,  30088 
(2  documents] 

Hawkeye  Oil  &  Gas  Corp.,  30088 

Inter-City  Minnesota  Pipelines  Ltd.,  Inc.,  30089 

KN  Energy,  Inc.,  30089 

Palmco  Management  Co..  30089 

Panhandle  Eastern  Pipe  Line  Co.,  30091 

Southern  Natural  Gas  Co.,  30091 

Williston  Basin  Interstate  Pipeline  Co.,  30091 
Natural  Gas  Policy  Act: 

Well  category  determinations,  etc.,  30090 

Federal  Home  Loan  Bank  Board 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
30095,  30096 
(5  documents] 
Meetings;  Sunshine  Act,  30162 
Receiver  appointments: 
American  Federal  Savings  &  Loan  Association,  30096 
Universal  Savings  Association.  30096 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  30096 
(2  dociunents) 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 

30097 
Meetings;  Sunshine  Act.  30162 
Applioations,  hearings,  determinations,  etc.: 

First  Bank  System,  Inc  30098 

Mason  City  National  Bancorp,  Inc.,  et  al.,  30098 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Importation,  exportation,  and  transportation  of  wildlife: 
Humane  and  healthful  transportation  to  U.S.  of  wild 
mammals  and  birds,  30077 
NOTICES 

Endangered  and  threatened  species: 
Giant  pandas  imported  for  temporary  exhibition: 
Cincinnati  Zoo;  application,  30116 
Marine  mammal  permit,  30116 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Bis  (p-ethylbenzylidene)  sorbitol.  30048 
NOTICES 

Medical  devices;  premarket  approval: 
Bunnell,  Inc.,  Model  203  Life  Pulse  High  Frequency 

Ventilator,  30101 
Sonocare,  Inc.,  Model  CST-100  Therapeutic  Ultrasound 

System.  30101 
Spectraprobe-PLR  Catheter  and  Model  900  Optilase 
Contact  Laser  Source  System.  30102 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration;  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Meetings;  advisory  committees: 
September,  30103 

Housing  and  Urban  Development  Department 

RULES 

Community  development  block  grants: 

Emergency  shelter  grants  program,  30186 
Debarment  and  suspension  (nonprocurement),  30049 

Correction,  30049 
Public  and  Indian  housing: 

Public  housing  projects.  State-determined  prevailing  wage 
rates;  preemption,  30206 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 
30103 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Marriage  fraud,  30011 


Federal  Register  /  Vol.  53.  No.  154  /  Wednesday.  August  10.  1988  /  Contents 


V 


Interior  Department 

Sre  Fish  and  Wildlife  Service;  Land  Management  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Persons  receiving  contracts  from  Federal  executive 
agencies;  returns  procedure 
Correction,  30164 
NOTICES 

Tax  counseling  for  elderly  program;  application  packages 
availability,  30161 

International  Trade  Administration 

RULES 

Export  licensing: 

Commodity  control  list — 
Chlorendic  anhydride,  30026 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Carnegie-Mellon  University  et  al.,  30»J83 
Energy  Department  et  al..  30084 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Steel  wheels  from  Brazil.  30117 

Western  U.S.  steel  market,  30118 
Meetings;  Sunshine  Act,  30162 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
New  York,  Susquehanna  &  Western  Railway  Corp.,  30119 

Railroad  services  abandonment: 

Norfolk  &  Western  Railway  Co.,  30119 

Justice  Department 

See  also  Immigration  and  Naturalization  Service;  Juvenile 

Justice  and  Delinquency  Prevention  Office 
NOTICES 

Pollution  control;  consent  judgments: 
Central  Valley  Water  Reclamation  Facility  Board  et  al., 

30120 
City  Industries  et  al.,  30120 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Meetings: 
Coordinating  Council,  30121 

Labor  Department 

See  Employment  and  Training  Administration 

Land  lUanagement  Bureau 

NOTICES 

Meetings: 

Salt  Lake  District  Grazing  Advisory  Board,  30116 
Oil  and  gas  leases: 

Wyoming,  30117 
(3  documents) 

Maritime  Administration 

NOTICES 

Trustees;  applicants  approved,  disapproved,  etc.: 
First  Republic  Bank  Houston.  N.A.,  30160 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 


National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Regional  Fishery  Management  Council  operation,  30082 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
Pan-Data  Systems,  Inc..  30085 
Sterling  International  Inc.,  30085 
Toyo  Cloth  Co.,  Ltd.,  .30085 

National  Telecommunications  and  Information 

Administration 
RULES 

Federal  Radio  Frequency  Management,  Manual  of 

Regulations  and  Procedures;  incorporation  by  reference, 
30060 

Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 

consideration;  biweekly  notices,  30124 
Petitions;  Director's  decisions: 

Tennesse  Valley  Authority.  30151 
Applications,  hearings,  determinations,  etc.: 
Mississippi  Power  &  Light  Co.  et  al..  30123 
Rochester  Gas  &  Electric  Corp.,  30123 
Southern  California  Edison  Co.  et  al.,  30152 
(2  documents) 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Personnel  Management  Office 

PROPOSED  RULES 

Senior  Executive  Service  removals,  30061 

Public  Health  Service 

See  also  Centers  for  Disease  Control:  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration 

NOTICES 

Organization,  functions,  and  authority  delegations; 
Health  Resources  and  Services  Administration — 
Health  Care  Delivery  and  Assistance  Bureau,  30103 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
30153 

Meetings;  Sunshine  Act.  30162 

Self  regulatory  organizations;  unlisted  trading  privileges: 
Cincinnati  Stock  Exchange,  Inc..  30155 
Midwest  Stock  Exchange.  Inc.,  30156,  30157 

(2  documents) 
Philadelphia  Stock  Exchange.  Inc.,  30157 

Applications,  hearings,  determinations,  etc.: 
Imperial  Portfolios,  Inc.,  30153 
Public  utility  holding  company  filings.  30154 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

30158 
Applications,  hearings,  determinations,  etc.: 

Business  Capital  Investment  Co.,  Inc.,  30158 

UNCO  Ventures,  Inc.,  30159 


VI 


Fader^  Resister  /  Vol.  53,  No.  154  /  Wednesday,  August  10,  1988  /  Contents 


Trade  Representative,  Office  of  United  States 

NOTICES 

Federal  public  works  procurements  prohibitions;  compliance 
determination  (PL  100-202),  30159 

Transportation  Department 

Sf.'f  also  Coast  Guard:  P'ederal  Aviation  Administration; 

.Maritime  Administration 
RULES 
Acquisition  regulations,  30176 

Treasury  Department 

See  also  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
30160,  30161 
p  documents) 


Separate  Parts  In  This  Issue 

PartU 

Department  of  Transportalion,  30176 

Part  III 

Department  of  Education.  30182 

Part  IV 

Department  of  Housing  and  Urban  Development.  30186 

Part  V 

Department  of  Housing  and  Urban  Development,  30206 

Part  VI 

Environmental  Protection  Agency,  30220 


Reader  Aids 

Additional  informatian,  including  a  list  of  public 
laws,  tel^hone  numbers,  and  fJnriir^  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  o(  the  parts  atlected  tins  month  can  be  lound  in 
the  Reader  A«js  section  at  the  end  ot  ttvs  issue. 


5  CFR 
Proposed  Rules: 

213 30061 

359 „.  30061 

536 30061 

7  CFR 
Proposed  Rules: 

1 405 30068 

1421 „ 30068 

8  CFR 

1 - _ 30011 

204 „ 3001 1 

205 3001 1 

211 30011 

212 30011 

214 „ 3001 1 

216 „ 30011 

223 „....  3001 1 

223a „ 3001 1 

235 3001 1 

242 „ 3001 1 

245 3001 1 

12  CFR 

Proposed  Rules: 

61 5 _..  30071 

14  CFR 

39  (2  documents) 30023. 

30024 

15  CFR 

399 30026 

18  CFR 

154  (2  documents) 30027, 

30047 
157  (2  documents) 30027. 

30047 
260  (2  documents) 30027. 

30047 

271 30047 

284  (2  documents) 30027. 

30047 

385 _ 30047 

388 30047 

21  CFR 

1 78 „ 30048 


24  CFR 

24  <2  documents) 30049 

50 30186 

58 _ 30186 

575 30186 

576 _ 30186 

905 30206 

941 „ 30206 

965 30206 

968 _ _ 30206 

26  CFR 
Proposed  Rules: 


30\~.~1''... 

34  CFR 

675 - 


.  30164 
30164 

.30182 


40  CFR 

52  (2  documents) 30220. 

30224 

62 30051 

180  (2  documents) 30053 

261 _..30055 

272 30054 

Pmpoeed  Rytes: 

52 - 30239 

47  CFR 

32 30058 

69 30059 

94 30059 

300 30060 

PFOpO90Q  MUtaSi 

2  (2  documents) 30075 

22 MOTS 

73 30076 

80....„ 30075 

90 30075 

48  CFR 

1248._ 


30176 


50  CFR 
IVqposed  Rules: 


14 

_ 30077 

600 

,  .   30082 

601 

30082 

604 _.... 

- - -.30062 

605 

„.  30082 

1988 


UMI 


Rules  and  Regulations 


Federal    Register 

Vol.  53,  No.  154 
Wednesday,  August  10.  1988 


This  section   of   ttie   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
ttie  Code  of  Federal  Regulations,  which  is 
published   under  50  titles  pursuant  to  44 
U.S.C.    1510. 
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by  the   Superintendent  of   Documents. 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  1,  204,  205,  21 1,  212,  214, 
216,  223,  233a,  235,  242,  and  245 

[Order  No.  1294-881 

Marriage  Fraud  Amendments 
Regulations 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  Immigration  Marriage 
Fraud  Amendments  of  1986  (Pub.  L.  99- 
639)  became  effective  on  November  10, 
1986.  This  act  provides  for  conditional 
permanent  resident  status  for  certain 
alien  spouses,  sons  and  daughters  of 
United  States  citizens  and  lawful 
permanent  residents;  for  the  removal  of 
the  conditional  basis  of  such  residence 
upon  the  filing  of  a  joint  petition  by  the 
conditional  resident  and  the  petitioning 
spouse;  and  for  the  termination  of  an 
alien's  lawful  permanent  residence  for 
failure  to  file  the  necessary  petition  or 
for  other  reasons.  This  rulemaking 
creates  final  regulations  necessary  for 
the  implementation  of  the  law. 

EFFECTIVE  DATE:  August  10, 1988. 

FOR  FURTHER  INFORMATION  CONTACr. 

Michael  L.  Shaul,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425  I  Street  NW., 
Washington.  DC  20536,  Telephone:  (202) 
633-3946. 

SUPPLEMENTARY  INFORMATION:  On 
January  27, 1988,  the  Immigration  and 
Naturalization  Service  ("the  Service") 
published  proposed  regulations  relating 
to  the  Immigration  Marriage  Fraud 
Amendments  of  1986  (IMFA)  in  the 
Federal  Register  at  53  FR  2426  and 
requested  that  interested  parties  submit 
comments  on  the  proposed  regulations 
by  February  26, 1988.  IMFA,  and  the 


proposed  regulations  relating  thereto, 
deal  with  a  number  of  aspects  of  the 
issue: 

First.  IMFA  creates  a  conditional  basis 
of  lawful  permanent  residence  for  aliens 
obtaining  permanent  residence  within 
two  years  of  marriage  to  a  United  States 
citizen  or  lawful  permanent  resident.  It 
provides  that  the  conditional  basis  shall 
be  placed  on.  the  alien's  permanent 
residence  for  a  period  of  two  years,  and 
establishes  a  procedure  by  which  the 
alien  may  seek  removal  of  the 
conditions  at  the  end  of  the  two-year 
period.  It  further  permits  the  revocation 
of  an  alien's  permanent  resident  status 
under  any  of  three  conditions: 

(1)  If  it  is  determined  within  the  two- 
year  period  that  the  marriage  was 
entered  into  for  the  purpose  of  obtaining 
an  immigration  benefit  or  has  been 
judicially  annualled  or  terminated,  or 
that  a  fee  or  other  consideration  was 
given  for  the  filing  of  a  petition  for  an 
immigration  benefit; 

(2)  If  the  alien  and  his/her  spouse  fail 
to  file  a  joint  petition  for  removal  of  the 
conditional  status  within  the  90  days 
immediately  preceding  the  second 
anniversary  of  the  alien's  having 
obtained  conditional  permanent 
residence,  although  such  failure  may  be 
excused;  or 

(3)  If  the  petition  to  remove  the 
conditional  basis  of  the  alien's  resident 
status  is  denied. 

Second,  section  2(b)  of  Pub.  L.  99-639 
provides  for  the  deportation  of  an  alien 
whose  permanent  resident  status  is 
revoked. 

Third,  IMFA  precludes  the  approval  of 
u  petition  filed  on  behalf  of  an  alien  who 
has  conspired  to  engage  in  a  fraudulent 
marriage  or  who  has  attempted  to 
obtain  an  immigration  benefit  on  the 
basis  of  such  marriage. 

Fourth,  IMFA  prevents  an  alien 
against  whom  an  administrative  or 
judicial  proceeding  is  pending 
concerning  his  or  her  right  to  enter  or 
remain  in  the  United  States  from 
obtaining  an  immigrant  benefit  on  the 
basis  of  a  marriage  occurring  during 
such  proceedings. 

Fifth,  IMFA  precludes  the  approval  of 
a  spousal  immigrant  visa  petition  filed 
by  an  alien  who  obtained  permanent 
residence  through  marriage  unless: 

(1)  The  alien  petitioner  has  been  a 
permanent  resident  for  at  least  five 
years;  or, 

(2)  The  alien  establishes  by  clear  and 
convincing  evidence  that  the  prior 


marriage  was  not  entered  into  for  the 
purpose  of  evading  immigration  laws;  or, 

(3)  The  alien's  prior  marriage  was 
terminated  through  the  death  of  his/her 
spouse. 

Sixth,  IMFA  provides  for  criminal 
penalties  for  mdividuals  who  are 
convicted  of  having  engaged  in  a 
fraudulent  marriage. 

Seventh,  IMFA  requires  that  the 
petitioner  and  beneficiary  of  a  Petition 
to  Classify  Status  of  Alien  Fiance  or 
Fiancee  for  Issuance  of  Nonimmigrant 
Visa  (P'orm  I-129F)  have  met  within  the 
two-year  period  immediately  preceding 
the  filing  of  the  petition,  unless  such 
requirement  is  waived. 

Eighth,  IMFA  requires  that  an  alien 
finance  or  fiancee  of  a  United  States 
citizen  must  apply  for  permanent 
residence  through  the  normal 
adjustment  procedures  contained  in 
section  245  of  the  Immigration  and 
Nationality  Act,  as  amended  (the  Act), 
instead  of  the  automatic  procedures 
formerly  contained  in  section  214(d)  of 
the  Act. 

Ninth,  IMFA  creates  a  new  section, 
245(d),  which  precludes  an  alien  who 
obtained  conditional  permanent 
residence  as  the  spouse  of  a  citizen  or 
lawful  permanent  resident  from 
adjusting  status  on  any  other  basis.  It 
also  precludes  an  alien  who  entered  the 
United  States  as  a  nonimmigrant  under 
section  101(a)(15)(K)  of  the  Act  and 
failed  to  marry  the  citizen  petitioner 
from  obtaining  permanent  residence  on 
any  other  basis. 

In  addition  to  creating  new 
regulations,  this  rulemaking  revises 
existing  regulations,  including  those 
sections  relating  to: 

(1)  Revocation  of  visa  petitions  to 
allow  for  revocation  of  petitions 
approved  contrary  to  the  provisions  of 
IMFA. 

(2)  Documentary  requirements  for 
immigrants  to  permit  the  readmission  of 
an  otherwise  eligible  conditional 
resident, 

(3)  Reentry  permits  and  refugee  travel 
documents  to  allow  issuance  of  such 
documentation  to  conditional  residents, 

(4)  Admission  of  aliens  to  provide 
procedures  for  the  admission  or 
readmission  of  conditional  residents, 
and 

(5)  Deportation  proceedings  to  provide 
for  cancellation  of  an  Order  to  Show 
Cause  under  certain  circumstances  and 
to  specify  the  conditions  under  which  an 
immigration  judge  shall  grant 
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conditional  residence  in  a  deportation 
hearing. 

During  the  comment  period,  the 
Service  received  a  total  of  sixteen 
comments  from  interested  parties.  Ten 
comments  were  received  from  private 
law  fimu  or  attorney  assodatioos,  four 
from  Service  empioyees.  one  from  a 
citizen's  ^Dup  interested  in  immigration 
refonn  and  one  from  a  religious 
denomination.  Most  commenters  chose 
to  comment  on  several  aspects  of  the 
regulations.  All  of  the  njggestions  and 
opinions  submitted  by  the  commenters 
were  carefully  reviewed  and  given  full 
consideration.  Many  of  the  comments 
suggesting  minor  changes  in  the 
rulemaking  have  been  incorporated  into 
the  final  regulations.  The  Service 
appreciates  the  time  and  effort  devoted 
by  each  of  the  interested  parties  in  this 
regard.  A  summary  of  these  comments 
and  the  Service  response  follow 
(because  most  people  made  more  than 
one  comment,  the  total  number  of 
comments  exceeds  the  number  of 
commenters): 

(1)  Comment:  Three  parties  wrote  to 
express  their  disagreement  with  the 
basic  purpose  of  IMFA  (and.  by 
extension  the  regulations)  and  to 
question  the  constitutionality  of  the 
statute. 

Response:  The  Service  fully  supports 
IMFA;  however,  the  rulemaking  process 
is  not  the  proper  foram  to  discuss  tlw 
issues  of  constitvtionaltty. 

(2)  Comment  Two  people  wrote  that 
the  two  forms  mentioned  in  the 
rulemaking  (Forms  1-751  and  I-7S2) 
should  be  included  io  8  CFR  290.  and 
their  fees  published  in  8  CFR  103.1. 
Three  other  felt  that  the  Service  was 
remiss  in  not  publishing  regulations 
pertaining  to  section  212(aKl9}.  an 
exclusion  ground  which  was  amended 
by  IMFA. 

Response:  The  information  about  the 
forms  will  soon  be  published  under  a 
separate  rulemaking.  When  the 
proposed  rulemaking  was  drafted,  the 
forms  had  not  yet  been  developed,  nor 
had  the  fees  been  determined.  The 
separate  rulemaking  will  reflect  that  the 
fee  for  filing  the  Joint  Petition  to  Remove 
the  Conditional  Basis  of  Alien's 
Permanent  Resident  Status  (From  1-751) 
will  be  $35.00.  and  the  fee  for  filing  the 
Apphcation  for  Waiver  of  Requirement 
to  File  Joint  Petition  for  Removal  of 
Conditions  [Form  1-752)  will  be  $65.00. 

Likewise,  the  Service  will  consider 
publishing  a  proposed  rulemaking 
relating  to  section  J12(a)tl9)  of  the  Act 
In  so  doing,  the  Service  will  solicit 
comments  from  the  public  on  the 
proposal. 

(3)  Comment  A  number  of  interested 
parties  requested  clarification  about  the 


effects  of  IMFA  on  the  ability  of  a 
resident  alien  to  file  a  relative  visa 
petition  for  a  new  spouse  within  five 
years  of  obtaining  status  through 
another  marriage.  Specifically,  one 
asked  if  the  Service  could  deny  a 
petition  based  on  information  in  the 
petitioner's  file  without  affording  the 
petitioner  an  opportunity  to  review  and 
rebut  the  information,  and  another 
argued  that  the  standard  of  proof 
regarding  the  non&audulent  nature  of 
the  petitioner's  prior  marriage  (through 
which  status  was  acquired]  is  higher  in 
the  proposed  regulations  than  in  the 
statute. 

Response:  The  first  concern  is 
unfounded,  since  existing  regulations  at 
8  CFR  103.2rb)(2)  require  that  an  alien  be 
given  an  opportunity  to  review  and 
rebut  any  derogatory  evidence  upon 
which  a  decision  is  based  and  of  which 
the  alien  is  unaware  (with  the  exception 
of  classified  information).  With  regard 
to  the  second  concern,  the  language  of 
the  regulation  has  been  changed  to 
comport  with  the  statutory  language. 

(4)  Comment  Three  commenters  felt 
that  the  regulations  do  not  adequately 
explain  what  procedure  shoakl  be 
followed  by  an  alien  who  cannot  file  the 
1-751  due  to  the  terminatioo  of  the 
marriage  through  divorce  or  annulment, 
or  through  the  death  of  the  petitioning 
spouse,  or  if  the  petitioning  spouse 
refuses  to  join  in  the  filing.  Another 
requested  that  8  CFR  218.4(a}  be 
clarified  to  show  that  an  A{^icadon  for 
Waiver  <^  Requirement  to  File  Joint 
Petition  for  Removal  of  Conditions 
(Form  1-752)  could  be  filed  in  lieu  of  the 
joint  petition  (Form  1-751)  within  the  90 
days  immediately  preceding  the  second 
anniversary  of  the  date  on  which  the 
alien  obtained  conditional  permanent 
resident  status. 

Response:  The  proper  procedure  is  to 
file  the  1-752.  The  regulations  have  been 
revised  at  %  21&4(a)  to  clarify  this  point. 
8  CFR  216.41a)  has  been  clarified  as 
requested. 

(5)  Comment  Three  persons  wrote 
that  the  list  of  documents  which  may  be 
submitted  in  support  of  the  petition  or 
waiver  is  too  restrictive  and  does  not 
take  into  account  differences  in  culture, 
economic  status  or  hfestyle  which  may 
affect  a  couple's  ability  to  document 
their  relationship. 

Response:  Recognizing  that  cultural, 
economic  and  other  differences  affect 
the  documentation  which  is  available  to 
support  the  joint  petition,  the  Service 
did  not  intend  that  the  list  be  all 
inclusive.  Accordingly,  the  regulation 
allows  for  the  submission  of  "other 
documentation  establishing  that  ihe 
marriage  was  not  entered  into  ia  order 
to  evade  the  immigration  laws  of  the 


United  States"  (5  216.4(aK5Kvi)). 
However,  as  with  all  other  applications 
and  petitions,  it  is  the  responsibility  of 
the  applicant  or  petitioner  to  show  that 
the  documentation  is  both  relevant  and 
convincing. 

(8)  Comment  Two  parties  stated  that 
prior  to  terminating  status  uiuler  the 
provisions  of  section  216(b)  or  2ia(c)  of 
the  Act,  the  Service  should  issue  a 
Notice  of  Intent  to  terminate  status  in  all 
cases,  not  just  those  based  upon 
information  "which  the  alien  cannot 
reasonably  be  expected  to  have."  They 
reasoned  that  this  will  allow  die  alien 
an  opportunity  to  rebut  the  evidence  and 
may  prevent  the  Service  from 
terminating  the  status  oi  a  conditional 
resident  inappropriately. 

Response:  The  proposed  regulation 
has  been  modified  to  state  that  the 
director  must  allow  the  alien  an 
opportunity  to  review  and  rebut  the 
evidence  upon  whitdi  the  termination  is 
based,  in  accordance  with  8  CFR 
103.2(b)(2).  Although  this  will  normally 
necessitate  a  written  Notice  of  Intent  to 
Terminate,  the  regulation  does  not 
preclude  situations  in  which  written 
notification  is  not  needed  (e.g.,  if  the 
alien  is  the  source  of  the  Service's 
information). 

(7)  Comment  Some  commenters  wrote 
concerning  the  bar  to  approval  of  a 
petition  filed  on  behalf  <^  an  alien  who 
has  attempted  or  conspired  to  enter  into 
a  mairiage  for  the  pnrpoae  of  evading 
the  imraigFation  laws  (section  204(c)  of 
the  Act).  One  writer  asked  whether 
there  is  a  time  limit  or  if  there  is  a 
waiver  that  may  be  granted.  Another 
expressed  concern  that  the  Service 
might  base  denials  on  information 
contained  in  its  files  without  allowing 
the  petitioner  an  opportunity  io  review 
and  rebut  the  information. 

Response-  The  law  does  not  provide 
for  either  a  waiver  or  an  expiration  of 
the  bar.  The  restriction  is  both 
permanent  and  not  waivable.  As  stated 
earlier.  8  CFR  103.2(b)(2)  precludes 
decisions  being  based  on  information 
which  the  alien  has  not  had  an 
opportunity  to  review  and  rebut. 

(8)  Comment  Several  questions  arose 
regarding  the  requirement  in  section 
204(h)  of  the  Act  that  an  alien  who 
marries  while  in  proceedings  reside 
outside  the  United  States  for  two  years 
before  an  immigrant  visa  petition  may 
be  approved  in  his  or  her  behalf.  One 
writer  (although  recognizing  that  the 
language  of  the  statute  is  mandatory) 
urged  "the  most  humanitarian 
interpretation"  of  the  requirement. 
Another  oould  not  understand  whether 
the  two  year  period  be^n  with  the 
alien's  departure  from  the  United  States 
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or  with  the  marriage.  Two  others  felt 
that  the  Sen'ice  should  accept  petitions 
during  the  prohibited  period  and  hold 
them  for  approval  after  the  two  years 
has  elapsed,  arguing  that  the  statute 
prohibits  petitions  being  approved,  not 
filed.  One  commenter  felt  that  the 
provisions  of  section  204(h]  should  not 
apply  to  marriages  occurring  after  the 
issuance,  but  before  the  service,  of  the 
Order  to  Show  Cause.  Four  others  wrote 
that  they  should  only  apply  to  marriage 
occurring  during  the  course  of  the  actual 
hearing  before  the  Executive  Office  for 
Immigration  Review  (EOIR)  which 
includes  both  the  Immigration  Judge  and 
the  Board  of  Immigration  Appeals,  or 
during  judicial  review  of  the  decision  by 
the  EOIR  (i.e^  that  they  should  not  apply 
to  marriages  celebrated  during  the 
period  from  the  issuance  of  the  Order  to 
Show  Cause  to  the  opening  of  court  by 
the  judge,  or  from  the  time  of  the  judge's 
decision  to  the  alien's  departure).  Five 
parties  felt  that  the  provisions  should 
only  relate  to  exclusion  and  deportation 
proceedings,  not  rescission  proceedings. 
Five  others  asked  for  clarification  of  the 
language  of  the  rulemaking  whereby  the 
provisions  of  section  204(h)  do  not  apply 
if  the  Order  to  Show  Cause  is 
terminated. 

Response:  The  statute  does  not  allow 
the  Service  any  latitude  in  determining 
whether  to  apply  the  provisions  of 
section  204(h)  of  the  Act.  If  an  alien 
marries  during  proceedings,  a  petition 
cannot  be  approved  in  his  or  her  behalf 
until  the  requirement  of  two  years  of 
residence  outside  the  United  States  has 
been  met.  Since  this  two  year  period 
begins  with  the  alien's  departure 
following  the  marriage,  any  period{s)  of 
residence  outside  the  United  States  prior 
to  the  marriage  cannot  be  credited 
toward  this  requirement.  However,  it 
should  be  noted  that  the  statute  does  not 
require  that  the  alien  remain  outside  the 
United  States  continuously  for  an 
uninterrupted  time  period,  meaning  that 
the  alien  could  comply  with  the 
requirement  by  completing  two  or  more 
periods  of  residency  outside  the  United 
States  as  long  as  the  aggregate  total  of 
such  periods  reached  two  years. 

The  suggestion  that  the  Service  accept 
petitions  prior  to  the  completion  of  the 
two  year  period  for  approval  once  the 
requirement  is  met  must  be  rejected.  The 
Service  has  long  held  that  a  petition 
must  be  approvable  at  the  time  that  it  is 
filed,  not  merely  at  some  subsequent 
time.  Allowing  a  petitioner  to  file  a 
petition  before  it  is  approvable  would 
enable  the  beneficiary  to  obtain  a 
priority  date  to  which  he  is  not  entitled, 
thereby  gi''ing  the  beneficiary  an  unfair 


advantage  over  other  immigrant  visa 
applicants. 

Section  204(h]  prohibits  the  approval 
of  petitions  based  on  marriages 
celebrated  during  the  period  described 
in  section  245(e)(2),  which  is  "the  period 
during  which  administrative  or  judicial 
proceedings  are  pending  regarding  the 
alien's  right  to  enter  or  remain  in  the 
United  Stales,"  until  the  alien  has 
completed  the  foreign  residence 
requirement.  This  phrase  encompasses 
more  than  just  the  period  when  the 
matter  is  pending  before  an  immigration 
judge,  on  appeal  to  the  Board  of 
Immigration  Appeals  or  under  judicial 
review.  It  does  not  end  when  the  order 
of  the  judge  becomes  final  or  when  the 
time  allotted  for  appeal  or  judicial 
review  expires.  Had  Congress  intended 
that  the  period  described  in  section 
245(e)(2)  be  limited  to  the  period  when 
the  matter  was  pending  before  the  EOIR 
or  before  the  courts  on  judicial  review,  it 
would  have  so  stated.  Instead,  Congress 
chose  the  broader  concept  including  all 
administrative  (Service  or  EOIR)  and 
judicial  (the  Federal  court  system) 
proceedings,  including  Service 
proceedings  occurring  before  and  after 
EOIR  of  judicial  proceedings.  The 
application  of  this  broader  concept  for 
this  purpose  in  no  way  affects  the  long- 
estabhshed  application  of  narrower 
concepts  relating  to  the  fmality  of 
orders,  periods  for  judicial  review,  and 
80  forth. 

On  the  other  hand,  the  Service  agrees 
with  those  who  feel  that  the  period 
described  in  section  245(e)(2)  does  not 
include  rescission  proceedings,  and 
references  to  such  proceedings  have 
been  removed  from  the  final  regulations. 

Normally,  the  departure  of  an  alien 
from  the  United  States  terminates 
proceedings  to  exclude  or  deport  the 
alien:  however,  the  Board  of 
Immigration  Appeals  has  held  that 
under  certain  situations  the  departure  of 
an  alien  does  not  terminate  proceedings 
(e.g..  if  the  alien  merely  slips  across  the 
border  and  then  reenters 
surreptitiously).  The  language  of  the 
regulation  has  been  clarified  to  reflect 
that  a  departure  which  does  not 
terminate  the  deportation  or  exclusion 
proceedings  does  not  terminate  the 
period  described  in  section  245(e)(2) 
either. 

(9)  Comment:  A  few  comments  were 
received  concerning  the  admission  of 
aliens  under  the  K-1  nonimmigrant 
category  as  fiances  of  U.S.  citizens.  One 
religious  organization  requested  that 
such  fiances  be  admitted  for  longer  than 
90  days,  as  the  pre-marital  counselling 
program  of  that  denomination  normally 
lasts  at  least  four  months;  another 


commenter  suggested  that  the 
regulations  specify  that  aliens  admitted 
in  this  category  are  authorized  to  accept 
employment;  a  third  felt  that  the  Service 
should  preclude  the  approval  of  a  fiance 
petition  arising  out  of  an  "arranged 
marriage"  situation,  finding  that 
arranged  marriages  are  "cruel  and 
barbaric"  and  that  permitting  them  in 
the  regulations  encourages  fraud:  and  a 
fourth  felt  that  district  directors  should 
have  the  authority  to  approve  petibons 
as  a  matter  of  discretion  when  the 
petitioner  and  beneficiary  have  been 
precluded  from  seeing  each  other  for 
more  than  two  years. 

Response:  The  90  day  period  for  the 
admission  of  a  K-1  nonimmigrant  is  set 
by  statute.  Although  it  was  previously 
possible  for  an  alien  to  adjust  under  a 
separate  provision  of  the  law  if  the 
marriage  took  place  more  than  90  days 
after  admission,  IMFA  now  prohibits  (by 
statute)  such  separate  adjustment. 
Regardless  of  the  benefits  of  a  pre- 
marital counselling  program,  the  Service 
cannot  allow  by  regulation  that  which  is 
precluded  by  statute. 

K-1  nonimmigrants  (and  their 
dependent  children  admitted  under  the 
K-2  category)  are  already  authorized  to 
accept  employment  under  8  CFR 
274a.l2(a)(6),  and  it  is  not  necessary  to 
restate  that  authorization  in  this 
rulemaking. 

Neither  the  letter  nor  the  spirit  of 
IMFA  precludes  fiance  relationships 
based  upon  arranged  marriages.  It  is 
therefore  beyond  the  scope  and  the 
intent  of  the  rulemaking  to  prohibit  the 
approval  of  a  fiance  petition  filed  in 
such  cases.  It  is  within  the  intent  of  both 
the  statute  and  the  regulations  to  ensure, 
to  the  extent  possible,  that  the  marriage 
has  not  been  arranged  in  order  to 
circumvent  the  immigration  laws  of  this 
country.  Accordingly,  the  discretionary 
authority  of  the  district  director  should 
be  exercised  to  waive  the  "have  met" 
requirement  only  when  he  or  she  is 
satisfied  that  the  petitioner  and 
beneficiary  are  not  seeking  to  enter  a 
fraudulent  relationship,  and  that  either 
all  conditions  of  the  arrangements  have 
been  complied  with  (in  arranged 
marriages)  or  that  extreme  hardship  to 
the  petitioner  would  result  (in  other 
situations). 

District  directors  already  have,  by 
statute  and  regulation,  the  authority  to 
waive  the  requirement  that  the  parties 
have  previously  met  in  person  (section 
3(a)(2)  of  IMFA  and  8  CFR  214.2(k)(2)  of 
this  rulemaking).  Inherent  in  this 
authority  is  the  power  to  waive  the 
requirement  when  the  parties  last  met 
more  than  two  years  before  the  filing  of 
the  petition. 
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(10)  Comment:  One  writer  pointed  out 
that  there  are  now  two  sections  216  in 
the  Act,  the  one  created  by  the  Marriage 
Fraud  Amendments  and  another  created 
by  the  Immigration  Reform  and  Control 
Act  of  1986  (IRCA).  The  IRCA  section 
216  relates  to  temporary  agriculatural 
workers,  commonly  referred  to  as  "H- 
2As". 

Response:  The  writer  is  correct. 
However,  it  should  also  be  pointed  out 
that  the  regulations  pertaining  to  the  H- 
2A  program  are  contained  in  8  CFR  214 
(not  8  CFR  Part  216)  and  that  technical 
amendments  to  IRCA  have  been 
introduced  in  Congress  which,  if 
enacted,  would  redesignate  the  H-2A 
statutory  provisions  as  section  218  of  the 
Act. 

(11)  Comment-  Several  parties  wrote 
concerning  Service  procecdures  for 
termination  of  the  status  of  a  conditional 
resident  and  issuance  of  an  Order  to 
Show  Cause.  Two  commenters  wrote 
that  in  terminating  an  alien's  status 
pursuant  to  section  216  of  the  Act,  the 
Service  should  not  terminate  "all  rights 
and  privileges  thereto  (including 
authorization  to  accept  or  continue  in 
employment  in  this  country)"  at  the 
same  time.  Instead,  they  felt  that  the 
Service  should  allow  the  alien  to 
continue  working  until  his  case  has  been 
reviewed  by  an  Immigration  Judge  in  a 
deportation  hearing.  Another  person 
believed  that  the  issuance  of  an  Order  to 
Show  Cause  should  not  be  mandatory  in 
every  termination  case. 

Response:  The  statute  provides  that 
the  termination  of  status  takes  effect 
when  the  Attorney  General  reaches  his 
decision,  but  that  that  determination 
may  be  reviewed  in  deportation 
proceedings.  Because  the  alien's  status 
is  terminated,  the  basis  for  the  alien's 
employment  authorization  as  a 
permanent  resident  must  also  terminate 
at  the  same  time.  This  does  not  preclude 
the  alien  from  seeking  and  being  granted 
employment  authorization  on  another 
basis,  specifically  under  8  CFR 
274a.l2(c)(13)  as  an  alien  against  whom 
deportation  proceedings  have  been 
instituted.  Any  request  for  employment 
authorization  on  this  basis  would  be 
adjudicated  in  accordance  with  the 
provisions  of  that  regulation. 

The  only  forum  in  which  an  alien  may 
seek  review  of  the  Service's  decision  to 
terminate  his  or  her  status  is  during  a 
hearing  before  an  immigration  judge.  For 
this  reason,  the  regulations  provide  that 
the  district  director  shall  issue  an  Order 
to  Show  Cause  (which  initiates  the 
deportation  proceeding)  whenever  an 
alien's  status  is  terminated.  Because  of 
other  factors,  such  as  the  need  for  the 
alien  to  request  employment 
authorization,  the  issuance  of  the  Order 


to  Show  Cause  should  normally  occur 
simultaneously  with  the  issuance  of  the 
Notice  of  Termination;  however,  the 
Service  cannot  rule  out  the  possibility 
that  in  some  cases  it  may  be  to  the 
advantage  of  both  the  Service  and  the 
alien  for  the  issuance  of  the  Order  to 
Show  Cause  to  be  delayed. 

(12)  Comment:  Believing  that  some 
aliens  were  incorrectly  admitted  to  the 
United  States  without  conditions 
between  November  1988  and  January 
1987.  one  writer  was  concerned  that 
aliens  might  be  deprived  of  their  status 
for  failure  to  petition  for  removal  when 
the  alien  did  not  know  of  the  conditional 
basis  of  his  status  or  of  the  requirement 
to  file  the  petition. 

Response:  Immediately  upon 
enactment  of  IMFA,  the  Service  notified 
all  ports  of  entry  and  all  offices 
adjudicating  applications  for  adjustment 
of  the  need  to  grant  status  conditionally 
under  the  provisions  of  the  law,  and  of 
the  need  to  notify  the  alien  of  the 
removal  requirements.  The  Service  will 
also  mail  written  notification  to  all 
conditional  residents  reminding  them  of 
the  need  to  seek  removal  of  the 
conditions.  These  notifications  will  be 
sent  to  each  conditional  resident 
approximately  30  days  before  the 
beginning  of  the  90  day  period  during 
which  he  or  she  (and  the  spouse]  must 
file  the  joint  petition.  Accordingly,  the 
Service  does  not  anticipate  that  a  large 
number  of  aliens  will  be  unaware  of 
their  obligations  under  the  law.  It  should 
be  noted  that  if  an  alien  establishes  that 
his  failure  to  file  the  petition  on  time 
was  for  reasons  beyond  his  control,  the 
Service  may  accept  a  tardy  petition. 

(13)  Comment:  Three  parties  felt  that 
the  Service  should  not  require  a  written 
request  for  rescheduling  prior  to  the 
interview  date  if  an  alien  and  spouse  are 
unable  to  appear  for  an  interview  in 
connection  with  the  Form  1-751.  The 
statute  does  not  require  that  it  be 
submitted  in  advance,  and  the  reasons 
preventing  the  couple  from  appearing 
may  not  arise  until  the  last  minute. 

Response:  The  prior  notification 
requirement  has  been  deleted  from  the 
regulation.  If  the  alien  establishes  good 
cause  for  rescheduling  or  waiving  the 
interview,  the  Service  may  do  so.  even  if 
the  request  is  not  received  in  advance. 
This  applies  to  interviews  conducted  in 
conjunction  with  either  the  joint  petition 
for  removal  (Form  1-751)  or  the 
application  for  waiver  of  the 
requirement  to  file  the  joint  petition 
(Form  1-752). 

(14)  Comment:  Several  comments 
were  received  concerning  the  filing  of  a 
waiver  by  an  alien  whose  marriage  has 
been  terminated.  One  writer  objected  to 
the  use  of  the  phrase  "terminated  by  the 


alien  spouse"  in  the  statute  and  similar 
language  in  the  rulemaking,  since  the 
judge  granting  the  divorce  or  annulment 
is  the  one  who  actually  terminated  the 
marriage.  Another  writer  felt  that  the 
Service  should  allow  the  filing  of  a 
"good  faith  and  good  cause"  waiver 
when  the  conditional  resident  was  not 
the  party  initiating  the  divorce 
proceedings.  A  third  commenter  wrote 
that  "fundamental  fairness  and  due 
process  require  that  in  any  instance 
where  a  finding  has  been  made  by  a 
court  of  competent  jurisdiction  regarding 
actions  of  a  U.S.  citizen  spouse,  that  the 
Service  should  accept  those  as  fact  and 
not  attack  them  collaterally,  save  in 
those  instances  where  compelling 
circumstances  dictate  otherwise.  Even 
when  the  court's  determinations  are 
accepted  as  fact,  the  Service  could  still 
say  that  even  based  on  these  facts,  they 
do  not  see  that  the  alien  was  without 
fault." 

Response:  IMFA  states  that  in  order  to 
apply  for  a  "good  faith  and  good  cause" 
waiver,  the  qualifying  marriage  must 
have  been  "terminated  (other  than 
through  the  death  of  the  spouse)  by  the 
alien  spouse".  This  statutory  language 
precludes  the  Service  from  granting  a 
waiver  when  the  divorce  or  annulment 
proceedings  were  initiated  by  the 
spouse  of  the  conditional  resident.  For 
purposes  of  clarification,  the  language  of 
the  regulation  has  been  modified  slightly 
to  show  that  the  alien  spouse  must  be 
the  initiating  party  in  the  proceedings, 
not  the  terminating  authority. 

Although  the  Service  will  normally 
give  considerable  weight  to  the  finding 
of  the  divorce  court  as  to  grounds  for  the 
action,  the  Service  cannot  be  bound  by 
the  findings  in  all  cases.  It  would  simply 
be  too  easy  for  two  parties  to  engage  in 
a  fraud  marriage  scheme  involving 
concocted  grounds  which  are  not 
contested  by  the  respondent.  For  this 
reason,  the  Service  must  be  free  to  reach 
its  own  conclusions  regarding  the  issue 
of  "good  cause".  Since  any  decision  by 
the  Service  on  this  issue  is  subject  to 
review  by  the  EOIR  and  then  by  the 
Federal  courts,  there  is  no  reason  to  fear 
that  the  Service  will  not  give 
appropriate  weight  to  the  findings  of  the 
divorce  court. 

(15)  Comment:  Two  commenters 
wrote  about  the  need  for  regulations 
concerning  aliens  who  must  be  outside 
the  United  States  during  the  period  in 
which  the  joint  petition  (Form  1-751) 
must  be  filed  or  while  it  is  being 
adjudicated  by  the  Service.  One  writer 
pointed  out  that  the  Service  should 
provide  for  the  admission  of  alien 
commuters  (i.e..  permanent  residents 
who  reside  or  work  in  contiguous 
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territory  and  commute  to  work  across 
the  l>order  daily).  Another  requested 
clarification  regarding  procedures  to  be 
followed  by  aliens  outside  the  United 
States  pursuant  to  military  or  civilian 
orders  of  the  United  States  government. 

Response:  The  regulations  have  been 
modified  to  provide  that  a  conditional 
resident  alien  (including  an  alien 
commuter)  may  be  admitted  to  the 
United  States  with  an  expired  Form  I- 
551  if  he  is  also  in  possession  of  a 
receipt  showing  that  he  has  filed  a  loint 
Petition  to  Remove  the  Conditional 
Basis  of  Alien's  Permanent  Resident 
Status  (Form  1-751)  or  an  Application  for 
Waiver  of  Requirement  to  File  Joint 
Petition  for  Removal  of  Conditions 
(Form  1-752)  within  the  six  months 
immediately  preceding  the  application 
for  admission,  provided  the  joint 
petition  or  application  is  still  pending 
before  the  Service. 

The  regulations  have  also  been 
clarified  to  explain  that  an  alien 
travelling  outside  the  country  on 
government  orders  is  deemed  to  be 
constructively  within  the  United  States 
for  purposes  of  filing  the  joint  petition. 

(16)  Comment  One  commenter  asked 
for  clarification  of  the  terms  "extreme 
hardship",  "good  cause"  and  "pertinent" 
as  they  relate  to  applications  for 
waivers  of  the  requirement  to  file  the 
joint  petition.  Another  asked  for 
clarification  of  the  phrase  "involved  in  a 
conspiracy"  as  used  in  8  CFR  204.1  and 
of  the  phrase  "within  a  reasonable  time" 
as  used  in  6  CFR  Z12.7(a)(2). 

Response:  llie  terms  and  phrases  in 
question  are  all  used  in  the  regulation  in 
accordance  with  their  conunon, 
everyday  meaning.  The  modifiers 
"extreme",  "good"  and  "reasonable"  all 
call  for  the  use  of  the  director's 
discretion.  By  their  nature,  these 
regulations  cannot  further  restrict  that 
discretion.  However,  the  review 
procedure  (through  the  Executive  Office 
for  Immigration  Review  and  the  Federal 
courts)  will  safeguard  against  that 
discretion  being  improperly  applied. 

The  phrase  "involved  in  a  conspiracy" 
would  only  apply  to  individuals  who  are 
found  to  have  participated  in  the 
activity.  It  would  not  apply,  for  example, 
to  an  individual  who  introduced  two 
people  who  later  conspired  on  their  own 
to  commit  fraud  without  the  knowledge 
or  participation  of  the  first  individual. 

(17)  Comment:  One  commenter 
requested  that  the  Service  explain  the 
consequences  if  it  fails  to  notify  the 
alien  of  the  requirement  to  file  the 
petition  or  if  it  fails  to  adjudicate  the 
petition  or  interview  the  petitioner 
within  90  days  of  its  being  filed,  or 
within  90  days  of  the  interview.  Another 
requested  that  the  Service  provide  the 


attorney  of  record  with  a  copy  of  the 
notification  required  at  or  about  the 
beginning  of  the  90  day  filing  period. 

Response:  The  language  of  the  statute 
is  explicit  that  the  Service  "shall  provide 
notice"  at  the  time  of  the  alien's 
admission  and  "shall  attempt  to  provide 
notice"  at  or  about  the  beginning  of  the 
90  day  filing  period  respecting  the 
requirements  to  file  the  petition  to 
remove.  The  statute  further  provides 
that  failure  of  the  Service  to  meet  these 
notification  requirements  does  not 
relieve  the  alien  of  his  or  her 
obligations.  Likewise,  the  statute 
requires  that  a  determination  on  the 
merits  of  the  petition  be  made  within  90 
days  of  the  interview  (unless  the 
interview  is  waived). 

(18)  Comment  Finally,  one  writer 
opposed  what  he  understood  as  the 
Service's  intent  to  bar  from  adjustment 
of  status  an  alien  lawfully  admitted  to 
the  United  States  as  a  conditional 
permanent  resident. 

Response:  The  regulatory  language 
comports  fully  writh  the  provisions  of 
section  245(d)  of  the  Act  as  amended  by 
section  2(e)  and  3(bj  of  IMFA.  Section 
245(d)  prohibits  the  adjustment  of  an 
alien  who  is  already  a  (conditional) 
permanent  resident  or  of  an  alien  who 
entered  the  United  States  as  a  K-1  or  K- 
2  nonimmigrant  (except  as  the  spouse  or 
step-child  of  the  citizen  who  filed  the 
fiance  petition  upon  which  the  K-1  or  K- 
2  visa  was  issued).  Perhaps  the 
commenter  failed  to  read  the  new 
section  245(d)  of  the  Act,  or  perhaps  he 
misinterpreted  the  regulation  as 
prohibiting  a  conditional  resident  from 
becoming  a  "full"  or  "non-conditional" 
permanent  resident  through  the  removal 
of  conditions  procedure  set  forth  in 
section  216. 

Additional  technical  amendments  are 
included  to  correct  typographical  errors. 

In  accordance  with  5  U.S.C.  605(b),  the 
Attorney  General  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291,  nor  does  this 
rule  have  federalism  implications 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with  E.O. 
12612. 

The  information  collection 
requirements  contained  in  this 
document  have  been  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  provisions  of  the 
Paperwork  Reduction  Act  and  are  cited 
under  8  CFR  299.5  which  will  be 
published  in  the  near  future. 


List  of  Subjects 

8  CFR  Part  1 

Administrative  practice  and 
procedure.  Immigration. 

8  CFR  Part  204 

Administrative  practice  and 
procedure.  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  205 

Administrative  practice  and 
procedure.  Immigration. 

8  CFR  Part  211 

Immigration,  Passports  and  visas. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  212 

Administrative  practice  and 
procedure,  Aliens,  Immigration,  Passport 
and  visas.  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Employment,  Foreign 
officials.  Health  professions.  Reporting 
and  recordkeeping  requirements, 
Students. 

8  CFR  Part  216 

Administrative  practice  and 
procedure.  Aliens.  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  223 

Aliens,  Reporting  and  recordkeeping 

requirements. 

8  CFR  Part  223a 

Immigration,  Refugees,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  235 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens. 

8  CFR  Part  245 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  Title  I  of  Chapter  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  1— DEFINITIONS 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 
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Authority:  66  Stat.  173;  8  U.S.C.  1101;  28 
U.S.C.  509.  510:  5  U.S.C.  301. 

2.  In  §  1.1,  new  paragraph  (o)  is  added 
to  read  as  follows: 

§1.1    Definitions. 

•         *        *        •        • 

(o)  The  term  "director"  means  either 
district  director  or  regional  service 
center  director,  unless  otherwise 
specified. 

PART  204— PETITION  TO  CLASSIFY 
ALIEN  AS  IMMEDIATE  RELATIVE  OF  A 
UNITED  STATES  CITIZEN  OR  AS  A 
PREFERENCE  IMMIGRANT 

3.  The  authority  citation  for  Part  204  is 
revised  to  read  as  follows: 

Authority:  66  Stal.  166, 173, 175. 178. 179. 
182,  217, 100  Stat.  3537:  8  U.S.C.  1101. 1103. 
1151. 1153, 1154, 1182, 1186a,  1255. 

4.  In  §  204.1  existing  paragraphs  (a)(2) 
through  (a)(4)  are  redesignated  {a)(3) 
through  (a)(5),  respectively,  and  a  new 
paragraph  (a](2)  is  added  to  read  as 
follows: 

§204.1    Petition. 

***** 

(2)  Ineligible  alien  petitioners  and 
beneficiaries — (i)  The  Service  may  not 
approve  a  spousal  second  preference 
petition  filed  by  an  alien  who,  by  virtue 
of  a  prior  marriage,  has  been  accorded 
the  status  of  an  alien  lawfully  admitted 
for  permanent  residence  as  the  spouse 
of  a  citizen  of  the  United  States  or  as  the 
spouse  of  an  alien  lawfully  admitted  for 
permanent  residence  unless: 

(A)  A  period  of  five  years  has  elapsed 
after  the  date  the  alien  acquired 
permanent  resident  status;  or 

(B)  The  alien  establishes  by  clear  and 
convincing  evidence  that  the  prior 
marriage  (on  the  basis  of  which  the  alien 
obtained  lawful  permanent  resident 
status)  was  not  entered  into  for  the 
purpose  of  evading  the  immigration 
laws;  or 

(C)  The  marriage  through  which  the 
petitioner  obtained  permanent  residence 
was  terminated  through  the  death  of  the 
petitioner's  spouse. 

(ii)  In  determining  whether  the 
petitioner  has  met  the  burden  of 
establishing  that  the  marriage  through 
which  he  or  she  obtained  permanent 
residence  was  not  entered  into  for  the 
purpose  of  evading  immigration  laws, 
the  director  shall  take  into  account  such 
factors  as  the  length  of  time  the 
petitioner  and  the  prior  spouse  resided 
together,  the  existence  of  children  born 
of  the  marriage,  joint  ownership  of 
assets  and  assumption  of  liabilities,  the 
grounds  for  which  the  marriage  was 
terminated  and  other  factors  which  the 
director  may  deem  relevant.  Because 


section  204(a)(2)(A)(ii)  of  the  Act  places 
the  burden  on  the  petitioner  to  establish 
"by  clear  and  convincing  evidence"  that 
the  prior  marriage  was  not  entered  into 
for  the  purpose  of  evading  the 
immigration  laws,  failure  to  meet  this 
standard  must  result  in  the  denial  of  the 
petition;  however,  such  a  denial  will  be 
without  prejudice  to  the  filing  of  a  new 
petition  once  the  petitioner  has  acquired 
five  years  of  lawful  permanent 
residence.  The  director  may  choose  to 
initiate  deportation  proceedings  against 
the  petitioner  based  upon  information 
gained  through  the  adjudication  of  the 
petition,  but  failure  to  initiate  such 
proceedings  shall  not  establish  that  the 
petitioner's  prior  marriage  was  not  for 
the  purpose  of  evading  immigration 
laws.  Unless  the  petition  is  approved, 
the  beneficiary  shall  not  be  accorded  a 
filing  date  within  the  meaning  of  section 
203(c)  of  the  Act  based  upon  any 
spousal  second  preference  petition  filed 
within  the  prohibited  period. 

(iii)  The  Service  may  not  approve  a 
visa  petition  filed  on  behalf  of  an  alien 
by  a  United  States  citizen  or  lawful 
permanent  resident  spouse,  which  is 
based  upon  a  marriage  occurring  after 
November  10. 1986  and  while  the  alien  is 
in  either  exclusion  or  deportation 
proceedings,  or  judicial  proceedings 
relating  thereto,  until  the  alien  has 
resided  outside  the  United  States  for 
two  years  after  the  date  of  the  marriage. 
The  period  during  which  the  alien  is  in 
such  proceedings  commences  with  the 
issuance  of  the  Order  to  Show  Cause 
(Form  1-221)  or  the  Notice  to  Applicant 
for  Admission  Detained  for  Hearing 
before  Special  Inquiry  Officer  (Form  I- 
122).  and  terminates  when  the  alien 
departs  from  the  United  States  while  an 
order  of  deportation  is  outstanding  or 
before  the  expiration  of  the  voluntary 
departure  time  granted  in  connection 
with  an  alternate  order  of  deportation 
under  8  CFR  243.5,  or  pursuant  to  an 
order  of  exclusion,  or  when  the  alien  is 
foundnot  to  be  excludable  or 
deportable  from  the  United  States,  or  if 
the  order  to  show  cause  or  Form  1-122  is 
cancelled  by  the  district  director  or 
terminated  by  the  immigration  judge. 
Board  of  Immigration  Appeals,  or 
Federal  court  on  judicial  review.  Any 
petition  filed  during  this  period  shall  be 
denied  without  prejudice  to  the  filing  of 
a  new  petition  once  the  beneficiary  has 
resided  outside  the  United  States  for  the 
required  period  of  two  years  following 
the  marriage.  Furthermore,  any  such 
denial  shall  be  without  prejudice  to  the 
reopening  of  petition  proceedings  should 
the  beneficiary  be  found  not  deportable 
or  excludable  from  the  United  States,  or 
if  the  order  to  show  cause  or  notice  of 
hearing  is  cancelled  by  the  district 


director  or  terminated  by  immigration 
judge.  Board  of  Immigration  Appeals  or 
Federal  court  on  judicial  review.  The 
beneficiary  shall  not  be  accorded  a 
filing  date  within  the  meaning  of  section 
203(c)  of  the  Act  based  upon  any 
spousal  petition  filed  within  the 
prohibited  period. 

(iv)  Section  204(c)  of  the  Act  prohibits 
the  approval  of  a  visa  petition  filed  on 
behalf  of  an  ahen  who  has  attempted  or 
conspired  to  enter  into  a  marriage  for 
the  purpose  of  evading  the  immigration 
laws.  The  director  shall  deny  any 
immigrant  visa  petition  for  immigrant 
visa  classification  filed  on  behalf  of 
such  alien,  regardless  of  whether  that 
alien  received  a  benefit  through  the 
attempt  or  conspiracy.  Although  it  is  not 
necessary  that  the  alien  have  been 
convicted  of.  or  even  prosecuted  for,  the 
attempt  or  conspiracy,  the  evidence  of 
such  attempt  or  conspiracy  must  be 
documented  in  the  alien's  file.  The 
decision  of  the  director  to  deny  the 
petition  may  be  appealed  in  accordance 
with  Part  3  of  this  chapter. 
***** 

5.  In  §  204.1,  existing  paragraphs  (d)(2) 
through  (d)(4)  are  redesignated  as  (d)(3) 
through  (d)(5),  respectively,  and  a  new 
paragraph  (d)(2]  is  added  to  read  as 
follows: 

§204.1    Petition. 

***** 

(d)  •  ♦  • 

(2)  Ineligible  beneficiaries.  Section 
204(c)  of  the  Act  prohibits  the  approval 
of  an  immigrant  visa  petition  filed  on 
behalf  of  an  alien  who  has  attempted  or 
conspired  to  enter  into  a  marriage  for 
the  purpose  of  evading  the  immigration 
laws.  The  director  shall  deny  any 
petition  filed  on  behalf  of  such  alien, 
regardless  of  whether  that  alien 
received  a  benefit  through  the  attempt 
or  conspiracy.  Although  it  is  not 
necessary  that  the  alien  have  been 
convicted  of,  or  even  prosecuted  for,  the 
attempt  or  conspiracy,  the  evidence  of 
such  attempt  or  conspiracy  must  be 
documented  in  the  alien's  file.  The 
decision  of  the  director  to  deny  the 
petition  may  be  appealed  in  ac  cordance 
with  Part  103  of  this  chapter. 


PART  205— REVOCATION  OF 
APPROVAL  OF  PETITIONS 

6.  The  authority  citation  for  Part  205  is 
revised  to  read  as  follows: 

Authority:  66  Stat.  160. 173. 175. 178.  179, 
180. 182: 100  Stal.  3537;  8  U.S.C.  1101, 1103. 
1151.  1153. 1154,  1155, 1182, 1186a. 

7.  In  §  205.1,  a  new  paragraph  (a)(10) 
is  added  to  read  as  follows; 
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§  205. 1    Automatic  revocation. 

(a)  *   •   * 

(10)  Upon  a  determination  by  the 
Service  that  it  has  approved  a  spousal 
immigrant  visa  petition  based  upon  a 
marriage  entered  into  while  the 
beneficiary  was  under  exclusion  or 
deportation  proceedings,  or  judicial 
proceedings  relating  thereto,  and  prior 
to  the  beneficiary's  having  resided 
outside  the  United  States  for  at  least 
two  years  in  accordance  with  section 
204(h)  of  the  Act. 


PART  211— DOCUMENTARY 
REQUIREMENTS:  IMMIGRANTS; 
WAIVERS 

8.  The  authority  citation  for  Part  211  is 
revised  to  read  as  follows: 

Authority:  66  Stat.  166,  173,  181,  182,  I'M. 
198,  218: 100  Stat.  3537;  8  U.S.C.  1101,  U03, 
1181.  1182.  n86a,  1203, 1225, 1257. 

9.  In  §  211.1,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§211.1    Visas. 

•         •         •         •         • 

(b)  *  *  • 

(1)  Alien  Registration  Receipt  Card 
(Form  1-151  or  1-551}— [\)  Alien  not 
travelling  pursuant  to  government 
orders.  An  Alien  Registration  Receipt 
Card  may  be  presented  in  lieu  of  an 
immigrant  visa  by  an  immigrant  alien 
who  is  returning  to  an  unrelinquished 
lawful  permanent  residence  in  the 
United  St-ates.  is  returning  prior  to  the 
second  anniversary  of  the  date  on  which 
he  or  she  obtained  such  residence  if 
subject  to  the  provisions  of  section  216 
of  the  Act.  or  within  six  months  of  that 
second  anniversary  if  the  alien  is  in 
possession  of  a  receipt  showing  that  he 
or  she  properly  filed  a  Joint  Petition  for 
Removal  of  the  Conditional  Basis  of 
Alien's  Permanent  Resident  Status 
(Form  1-751)  or  an  Application  for 
Waiver  of  Requirement  to  File  Joint 
Petition  for  Removal  of  Conditions 
(Form  1-752)  pursuant  to  Part  216  of  this 
Chapter,  and: 

(A)  Is  returning  after  a  temporary 
absence  abroad  not  exceeding  one  year, 
or 

(B)  Is  an  alien  crewman  regularly 
serving  aboard  an  aircraft  or  vessel  of 
American  registry  who  is  returning  after 
a  temporary  absence  abroad  in 
connection  with  his/her  duties  as  a 
crewman. 

(ii)  Alien  travelling  pursuant  to 
government  orders.  An  Alien 
Registration  Receipt  Card,  including  an 
expired  Alien  Registration  Receipt  Card 
issued  to  a  conditional  permanent 
resident  may  be  presented  in  lieu  of  an 
immigrant  visa  by  an  immigrant  alien 


who  is  returning  to  an  unrelinquished 
lawful  permanent  residence  in  the 
United  States,  and: 

(A)  Is  a  civilian  employee  of  the 
United  States  government  returning 
from  a  foreign  assignment  pursuant  to 
official  orders;  or 

(B)  Is  a  spouse  or  child  of  a  civilian 
employee  of  the  United  States 
government  or  member  of  the  United 
States  Armed  Forces,  provided  that  the 
spouse  or  child  resided  abroad  while  the 
employee  or  serviceperson  was  on 
overseas  duty,  and  the  spouse  or  child  is 
preceding  or  accompanying  the 
employee  or  serviceperson.  or  is 
following  to  join  the  employee  or 
serviceperson  within  four  months  of  his 
or  her  return  to  the  Unitnd  States. 


PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

10.  The  authority  citation  for  Pari  212 
is  revised  to  read  as  follows: 

Authority:  66  Stat.  166, 173, 182, 189, 198, 
200,  202,  208, 100  Stat.  3537;  8  U.S.C.  1101, 
1103, 1182,  lie2b,  n82c,  1184, 1186a.  1226, 
1226. 1228,  1252. 

11.  In  §  212.7,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  212.7    Waiver  of  certain  grounds  of 
exdudabiiity. 

(a)  Section  212(h)  or  (i)—{l]  Filing 
procedure — f\)  Immigrant  visa  or 
fiance(e)  nonimmigrant  visa  applicant. 
An  applicant  for  an  immigrant  visa  or 
"K"  nonimmigrant  visa  who  is 
excludable  and  seeks  a  waiver  under 
section  212(h)  or  (i)  of  the  Act  shall  file 
an  application  on  Form  1-601  at  the 
consular  office  considering  the  visa 
application.  Upon  determining  that  the 
alien  is  admissible  except  for  the 
grounds  for  which  a  waiver  is  sought, 
the  consular  officer  shall  transmit  the 
Form  1-601  to  the  Service  for  decision. 

(ii)  Adjustment  of  status  applicant.  An 
applicant  for  adjustment  of  status  who 
is  excludable  and  seeks  a  waiver  under 
section  212(h)  or  (i)  of  the  Act  shall  file 
an  application  on  Form  1-601  with  the 
director  or  immigration  judge 
considering  the  application  for 
adjustment  of  status. 

(2)  Termination  of  application  for  lack 
of  prosecution.  An  applicant  may 
withdraw  the  application  at  any  time 
prior  to  the  final  decision,  whereupon 
the  case  will  be  closed  and  the 
consulate  notified.  If  the  applicant  fails 
to  prosecute  the  application  within  a 
reasonable  time  either  before  or  after 
interview  the  applicant  shall  be  notified 
that  if  he  or  she  fails  to  prosecute  the 


application  within  30  days  the  case  will 
be  closed  subject  to  being  reopened  at 
the  applicant's  request.  If  no  action  has 
been  taken  within  the  30-day  period 
immediately  thereafter,  the  case  will  be 
closed  and  the  appropriate  consul 
notified. 

(3)  Decision.  If  the  application  is 
approved  the  director  shall  complete 
Form  1-607  for  inclusion  in  the  alien's 
file  and  shall  notify  the  alien  of  the 
decision.  If  the  application  is  denied  tht 
applicant  shall  be  notified  of  the 
decision,  of  the  reasons  therefor,  and  of 
the  right  to  appeal  in  accordance  with 
Part  103  of  this  chapter. 

(4)  Validity.  A  waiver  granted  under 
section  212(h)  or  section  212(i)  of  the  Act 
shall  apply  only  to  those  grounds  of 
exdudabiiity  and  to  those  crimes, 
events  or  incidents  specified  in  the 
application  for  waiver.  Once  granted, 
the  waiver  shall  be  valid  indefinitely, 
even  if  the  recipient  of  the  waiver  later 
abandons  or  otherwise  loses  lawful 
permanent  resident  status,  except  that 
any  waiver  which  is  granted  to  an  alien 
who  obtains  lawful  permanent  residence 
on  a  conditional  basis  under  section  216 
of  the  Act  shall  automatically  terminate 
concurrently  with  the  termination  of 
such  residence  pursuant  to  the 
provisions  of  section  216.  Separate 
notification  of  the  termination  of  the 
waiver  is  not  required  when  an  alien  is 
notified  of  the  termination  of  residence 
under  section  216  of  the  Act.  and  no 
appeal  shall  lie  from  the  decision  to 
terminate  the  waiver  on  this  basis. 
However,  if  the  respondent  is  found  not 
to  be  deportable  in  a  deportation 
proceeding  based  on  the  termination, 
the  waiver  shall  again  become  effective. 
Nothing  in  this  subsection  shall  preclude 
the  director  from  reconsidering  a 
decision  to  approve  a  waiver  if  the 
decision  is  determined  to  have  been 
made  in  error. 


PART  214— NONIMMIGRANT  CLASSES 

12.  The  authority  citation  for  Part  214 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103,  1184.  1186d. 

13.  In  §  214.2.  paragraph  (k)  is  revised 
to  read  as  follows: 

§  214.2    Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 


(k)  Fiancees  and  fiances  of  United 
States  citizens — (1)  Petition  and 
supporting  documents.  To  be  classified 
as  a  fiance  or  fiancee  as  defined  in 
section  101(a)(15)(K)  of  the  Act,  an  alien 
must  be  the  beneficiary  of  an  approved 
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visa  petition  filed  on  Form  I-129F.  The 
petition  with  supporting  documents  shall 
be  filed  by  the  petitioner  with  the 
director  having  administrative 
jurisdiction  over  the  place  where  the 
petitioner  is  residing  in  the  United 
States.  A  copy  of  a  document  submitted 
in  support  of  a  visa  petition  filed 
pursuant  to  section  214(d)  of  the  Act  and 
this  paragraph  may  be  accepted,  though 
unaccompanied  by  the  original,  if  the 
copy  bears  a  certification  by  an 
attorney,  typed  or  rubber-stamped,  in 
the  language  set  forth  in  S  204.2(j)  of  this 
chapter.  However,  the  original  document 
shall  be  submitted  if  requested  by  the 
Service. 

(2)  Requirement  that  petitioner  and 
beneficiary  hove  met  The  petitioner 
shall  establish  to  the  satisfaction  of  the 
director  that  the  petitioner  and 
beneficiary  have  met  in  person  within 
the  two  years  inunediateiy  preceding  the 
filing  of  the  petition.  As  a  matter  of 
discretion,  the  director  may  exempt  the 
petitioner  fi'om  this  requirement  only  if 
it  is  established  that  compliance  would 
result  in  extreme  hardship  to  the 
petitioner  or  that  compliance  would 
violate  strict  and  long-established 
customs  of  the  beneHciaiy's  foreign 
culture  or  social  practice,  as  where 
marriages  are  traditionally  arranged  by 
the  parents  of  the  contracting  parties 
and  the  prospective  bride  and  groom  are 
prohibited  from  meeting  subsequent  to 
the  arrangement  and  prior  to  the 
wedding  day.  In  addition  to  establishing 
that  the  required  meeting  would  be  a 
violation  of  custom  or  practice,  the 
petitioner  must  also  establish  that  any 
and  all  other  aspects  of  the  traditional 
arrangements  have  been  or  will  be  met 
in  accordance  with  the  custom  or 
practice.  Failure  to  establish  that  the 
petitioner  and  beneHciary  have  met 
within  the  required  period  or  that 
compliance  with  the  requirement  should 
be  waived  shall  result  in  the  denial  of 
the  petition.  Such  denial  shall  be 
without  prejudice  to  the  filing  of  a  new 
petition  once  the  petitioner  and 
beneficiary  have  met  in  person. 

(3)  Children  of  beneficiary.  Without 
the  approval  of  a  separate  petition  on 
his  or  her  behalf,  a  child  of  the 
beneficiary  (as  defined  in  section 
101(b)(1)  (A).  (B).  (C).  (D).  or  (E)  of  the 
Act)  may  be  accorded  the  same 
nonimmigrant  classification  as  the 
beneficiary  if  accompanying  or 
following  to  join  him  or  her. 

(4)  Notification.  The  petitioner  shall 
be  notined  of  the  decision  and,  if  the 
petition  is  denied,  of  the  reasons 
therefor  and  of  the  right  to  appeal  in 
accordance  with  the  provisions  of  Part 
103  of  this  chapter. 


(5)  Validity.  The  approval  of  a  petition 
under  this  paragraph  shall  be  valid  for  a 
period  of  four  months.  A  petition  which 
has  expired  due  to  the  passage  of  time 
may  be  revalidated  by  a  director  or  a 
consular  officer  for  a  period  of  four 
months  from  the  date  of  revalidation 
upon  a  finding  that  the  petitioner  and 
beneficiary  are  free  to  marry  and  intend 
to  marry  each  other  within  90  days  of 
the  beneficiary's  entry  into  the  United 
States.  The  approval  of  any  petition  is 
automatically  terminated  when  the 
petitioner  dies  or  files  a  written 
withdrawal  of  the  petition  before  the 
beneficiary  arrives  in  the  United  States. 

(6)  Adjustment  of  status  from 
nonimmigrant  to  immigrant — (i) 
Nonimmigrant  visa  issued  prior  to 
November  10.  1986.  If  the  beneficiary 
contracts  a  valid  marriage  with  the 
petitioner  within  90  days  of  his  or  her 
admission  to  the  United  States  pursuant 
to  a  valid  K-1  visa  issued  prior  to 
November  10. 1986.  and  the  beneficiary 
and  his  or  her  minor  children  are 
otherwise  admissible,  the  director  shall 
record  their  lawful  admission  for 
permanent  residence  as  of  the  date  of 
their  filing  of  an  application  for 
adjustment  of  status  to  lawful 
permanent  resident  (Form  1-485).  Such 
residence  shall  be  granted  under  section 
214(d)  of  the  Act  as  in  effect  prior  to 
November  10. 1966  and  shall  not  be 
subject  to  the  conditions  of  section  216 
of  the  Act. 

(ii)  Nonimmigrant  visa  issued  on  or 
after  November  10, 1986.  Upon 
contracting  a  valid  marriage  to  the 
petitioner  within  90  days  of  bis  or  her 
admission  as  a  nonimmigrant  pursuant 
to  a  valid  K  visa  issued  en  or  after 
November  10, 1986,  the  beneficituy  and 
his  or  her  minor  children  may  apply  for 
adjustment  of  statiis  to  lawful 
permanent  resident  under  section  245  of 
the  Act.  Upon  approval  of  the 
application  the  director  shall  record 
their  lawful  admission  for  permanent 
residence  in  accordance  with  that 
section  and  subject  to  the  conditions 
prescribed  in  section  216  of  the  Act 
«         *         *         *         * 

14.  A  new  Part  216  is  added  to  read  as 

follows: 

PART  216— CONDinOHAL  BASIS  OF 
LAWFUL  PERMANENT  RESIDENCE 
STATUS  FOR  CERTAIN  AUEN 
SPOUSES  AND  SONS  AND 
DAUGHTERS 

Sec. 

216.1  Definition  of  conditional  permanent 
resident 

216.2  Notification  requirements. 

216.3  Termination  of  conditional  resident 
status. 


Sec. 

216.4  Petition  to  remove  conditional  basis  of 
lawful  permanent  resident  status. 

216.5  Waiver  of  requirement  to  file  petition 
to  remove  conditions. 

Authority:  66  Stat  166, 173. 179. 184.  217, 
100  Stat.  3537:  8  U.S.C.  1101. 1103. 1154. 1184. 
1186a. 

§  216.1    Dcflnttion  of  conditional 
permanent  resident. 

A  conditional  permanent  resident  is 
an  alien  who  has  been  lawfully  admitted 
for  permanent  residence  within  the 
meaning  of  section  101(a)(20)  of  the  Act, 
except  that  a  conditional  permanent 
resident  is  also  subject  to  the  conditions 
and  responsibilities  set  forth  in  section 
216  of  the  Act  and  Part  216  of  this 
chapter.  Unless  otherwise  specified,  the 
rights,  privileges,  responsibilities  and 
duties  which  apply  to  all  other  lawful 
permanent  residents  apply  equally  to 
conditional  permanent  residents. 
including  but  not  limited  to  the  right  to 
apply  for  naturalization  (if  otherwise 
eligible),  the  right  to  file  petitions  on 
behalf  of  qualifying  relatives,  the 
privilege  of  residing  permanently  in  the 
United  States  as  an  immigrant  in 
accordance  with  the  immigration  laws, 
such  status  not  having  changed:  the  duty 
to  register  with  the  Selective  Service 
System,  when  required;  and  the 
responsibility  for  complying  with  all 
laws  and  regulations  of  the  United 
States.  All  references  within  this  chapter 
to  lawful  permanent  residents  apply 
equally  to  conditional  permanent 
residents,  unless  otherwise  specified. 

§  216.2    NoMWcatlon  requirements. 

(a)  When  alien  acquires  status  of 
conditional  permanent  resident  At  the 
time  an  alien  acquires  conditional 
permanent  residence  through  admission 
to  the  United  States  with  an  immigrant 
visa  or  adjustment  of  status  luider 
section  245  of  the  Act  the  Service  shall 
notify  the  alien  of  the  conditional  basis 
of  the  alien's  status,  of  the  requirement 
that  the  alien  apply  for  removal  of  the 
conditions  within  the  ninety  days 
immediately  preceding  the  second 
anniversary  of  the  alien's  having  been 
granted  such  status,  and  that  failure  to 
apply  for  removal  of  the  conditions  will 
result  in  automatic  termination  of  the 
alien's  lawful  status  in  the  United 
States. 

(b)  When  alien  is  required  to  apply 
for  removal  of  the  conditional  basis  of 
lawful  permanent  resident  status. 
Approximately  90  days  before  the 
second  anniversary  of  the  date  on  which 
the  alien  obtained  conditional 
permanent  residence,  the  Service  should 
notify  the  alien  a  second  time  of  the 
requirement  that  the  alien  and  the 
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petitioning  spouse  must  file  a  petition  to 
remove  the  conditional  basis  of  the 
alien's  lawful  permanent  residence. 
Such  notification  shall  be  mailed  to  the 
alien's  last  known  address. 

(c)  Effect  of  failure  to  provide 
notification.  Failure  of  the  Service  to 
provide  notification  as  required  by 
either  paragraph  (a)  or  (b)  of  this  section 
does  not  relieve  the  alien  and  the 
petitioning  spouse  of  the  requirement  to 
file  a  joint  petition  to  remove  conditions 
within  the  90  days  immediately 
preceding  the  second  anniversary  of  the 
date  on  which  the  alien  obtained 
permanent  residence. 

§  216.3    Tennlnation  of  conditional 
resident  status. 

(a)  During  the  two-year  conditional 
period.  The  director  shall  send  a  formal 
written  notice  to  the  conditional 
permanent  resident  of  the  termination  of 
the  alien's  permanent  resident  status  if 
the  director  determines  that  any  of  the 
conditions  set  forth  in  section  216(b)(1) 
of  the  Act  are  true.  Prior  to  issuing  the 
Notice  of  Termination,  the  director  shall 
provide  the  alien  with  an  opportunity  to 
review  and  rebut  the  evidence  upon 
which  the  decision  is  to  be  based,  in 
accordance  with  §  103.2(b)(2)  of  this 
chapter.  The  termination  of  status,  and 
of  all  rights  and  privileges  concomitant 
thereto  (including  authorization  to 
accept  or  continue  in  employment  in  this 
country),  shall  take  effect  as  of  the  date 
of  such  determination  by  the  district 
director,  although  the  alien  may  request 
a  review  of  such  determination  in 
deportation  proceedings.  In  addition  to 
the  notice  of  termination,  the  district 
director  shall  issue  an  order  to  show 
cause  why  the  alien  should  not  be 
deported  from  the  United  States,  in 
accordance  with  Part  242  of  this  chapter. 
During  the  ensuing  deportation 
proceedings,  the  alien  may  submit 
evidence  to  rebut  the  determination  of 
the  district  director.  The  burden  of  proof 
shall  be  on  the  Service  to  establish,  by  a 
preponderance  of  the  evidence,  that  one 
or  more  of  the  conditions  in  section 
216(b)(1)  of  the  Act  are  true. 

(b)  Determination  of  fraud  after  two 
years.  If,  subsequent  to  the  removal  of 
the  conditional  basis  of  an  alien's 
permanent  resident  status,  the  district 
director  determines  that  the  alien 
obtained  permanent  resident  status 
through  a  marriage  which  was  entered 
into  for  the  purpose  of  evading  the 
immigration  laws,  the  director  may 
institute  rescission  proceedings  pursuant 
to  section  246  of  the  Act  (if  otherwise 
appropriate]  or  deportation  proceedings 
under  section  242  of  the  Act. 


5  216.4    Petition  to  remove  conditional 
basis  of  lawful  permanent  resident  status. 

(a)  Filing  the  petition— [\)  General 
procedures.  Within  the  90-day  period 
immediately  preceding  the  second 
anniversary  of  the  date  on  which  the 
alien  obtained  permanent  residence,  the 
alien  and  the  alien's  spouse  who  filed 
the  original  immigrant  visa  petition  or 
fiance/fiancee  petition  through  which 
the  alien  obtained  permanent  residence 
must  file  a  Joint  Petition  to  Remove  the 
Conditional  Basis  of  Alien's  Pennanent 
Resident  Status  (Form  1-751)  with  the 
Service.  The  petition  shall  be  filed 
within  this  time  period  regardless  of  the 
amount  of  physical  presence  which  the 
alien  has  accumulated  in  the  United 
States.  Before  Form  1-751  may  be 
considered  as  properly  filed,  it  must  be 
accompanied  by  the  fee  required  under 
§  103.7(b)  of  this  chapter  and  by 
documentation  as  described  in 
paragraph  (a)(5)  of  this  section,  and  it 
must  be  properly  signed  by  the  alien  and 
the  alien's  spouse.  If  the  joint  petition 
cannot  be  filed  due  to  the  termination  of 
the  marriage  through  annulment, 
divorce,  or  the  death  of  the  petitioning 
spouse,  or  if  the  petitioning  spouse 
refuses  to  join  in  the  filing  of  the 
petition,  the  conditional  permanent 
resident  may  apply  for  a  waiver  of  the 
requirement  to  file  the  joint  petition  in 
accordance  with  the  provisions  of 
§  216.5  of  this  part. 

(2)  Dependent  childn?n.  Dependent 
children  of  a  conditional  permanent 
resident  who  acquired  conditional 
permanent  resident  status  concurrently 
with  the  parent  may  be  included  in  the 
joint  petition  filed  by  the  parent  and  the 
parent's  petitioning  spouse.  A  child  shall 
be  deemed  to  have  acquired  conditional 
residence  status  concurrently  with  the 
parent  if  the  child's  residence  was 
acquired  on  the  same  date  or  within  90 
days  thereafter.  Children  who  cannot  be 
included  in  a  joint  petition  filed  by  the 
parent  and  parent's  petitioning  spouse 
due  to  the  child's  not  having  acquired 
conditional  resident  status  concurrently 
with  the  parent,  the  death  of  the  parent, 
or  other  reasons  may  file  an  Application 
for  Waiver  of  Requirement  to  File  Joint 
Petition  for  Removal  of  Conditions 
(Form  1-752). 

[3]  Jurisdiction.  Form  1-751  shall  be 
filed  with  the  director  of  the  regional 
service  center  having  jurisdiction  over 
the  alien's  place  of  residence. 

(4)  Physical  presence  at  time  of  filing. 
With  the  exception  of  an  alien  who  is 
outside  the  United  States  pursuant  to 
military  or  civilian  orders  (including  a 
dependent  of  a  serviceperson  or  civilian 
employee  who  is  included  on  the  official 
orders  of  that  serviceperson  or  civilian 


employee),  an  alien  must  be  physically 
present  in  the  United  States  at  the  time 
of  filing  the  joint  petition.  Once  the 
petition  has  been  properly  filed,  the 
alien  may  travel  outside  the  United 
States  and  return  if  in  possession  of 
documentation  as  set  forth  in 
§  211.1(b)(1)  of  this  chapter,  provided 
the  alien  and  the  petitioning  spouse 
comply  with  the  interview  requirements 
described  in  §  216.4(b).  An  alien  who  is 
not  physically  present  in  the  United 
States  during  the  filing  period  but 
subsequently  applies  for  admission  to 
the  United  States  shall  be  processed  in 
accordance  with  §  235.11  of  this  chapter. 

(5)  Documentation.  Form  1-751  shall 
be  accompanied  by  evidence  that  the 
marriage  was  not  entered  into  for  the 
purpose  of  evading  the  immigration  laws 
of  the  United  States.  Such  evidence  may 
include: 

(i)  Documentation  showing  joint 
ownership  of  property; 

(ii)  Lease  showing  joint  tenancy  of  a 
common  residence: 

(iii)  Documentation  showing 
commingling  of  financial  resources; 

(iv)  Birth  certificates  of  children  bom 
to  the  marriage; 

(v)  Affidavits  of  third  parties  having 
knowledge  of  the  bona  fides  of  the 
marital  relationship,  or 

(vi)  Other  documentation  establishing 
that  the  marriage  was  not  entered  into 
in  order  to  evade  the  immigration  laws 
of  the  United  States. 

(6)  Termination  of  status  for  failure  to 
file  petition.  Failure  to  properly  file 
Form  1-751  or  Form  1-752  within  the  90- 
day  period  immediately  preceding  the 
second  anniversary  of  the  date  on  which 
the  alien  obtained  lawful  permanent 
residence  on  a  conditional  basis  shall 
result  in  the  automatic  termination  of 
the  alien's  permanent  residence  status 
and  the  initiation  of  proceedings  to 
remove  the  alien  from  the  United  States. 
In  such  proceedings  the  burden  shall  be 
on  the  alien  to  establish  that  he  or  she 
complied  with  the  requirement  to  file  the 
joint  petition  within  the  designated 
period.  Form  1-751  may  be  filed  after  the 
expiration  of  the  90-day  period  only  if 
the  alien  establishes  to  the  satisfaction 
of  the  director,  in  writing,  that  there  was 
good  cause  for  the  failure  to  file  Form  I- 
751  within  the  required  time  period.  If 
the  joint  petition  is  filed  prior  to  the 
jurisdiction  vesting  with  the  immigration 
judge  in  deportation  proceedings  and 
the  director  excuses  the  late  filing  and 
approves  the  petition,  he  or  she  shall 
restore  the  alien's  permanent  residence 
status,  remove  the  conditional  basis  of 
such  status  and  cancel  any  outstanding 
order  to  show  cause  in  accordance  with 
§  242.7  of  this  chapter.  If  the  joint 
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petition  is  not  filed  until  after 
jurisdiction  vests  with  the  immigration 
judge,  the  immigration  judge  may 
terminate  the  matter  upon  joint  motion 
by  the  alien  and  the  Service. 

(b)  Interview — (1)  Authority  to  waive 
interview.  The  director  of  the  regional 
service  center  shall  review  the  Form  I- 
751  filed  by  the  alien  and  the  alien's 
spouse  to  determine  whether  to  waive 
the  interview  required  by  the  Act.  If 
satisfied  that  the  marriage  was  not  for 
the  purpose  of  evading  the  immigration 
laws,  the  regional  service  center  director 
may  waive  the  interview  and  approve 
the  petition.  If  not  so  satisfied,  then  the 
regional  service  center  director  shall 
forward  the  petition  to  the  district 
director  having  jurisdiction  over  the 
place  of  the  alien's  residence  so  that  an 
interview  of  both  the  alien  and  the 
alien's  spouse  may  be  conducted.  The 
director  must  either  waive  the 
requirement  for  an  interview  and 
adjudicate  the  petition  or  arrange  for  an 
interview  within  90  days  of  the  date  on 
which  the  petition  was  properly  filed. 

(2)  Location  of  interview.  Unless 
waived,  an  interview  on  the  Form  1-751 
shall  be  conducted  by  an  immigration 
examiner  or  other  officer  so  designated 
by  the  district  director  at  the  district 
office,  files  control  office  or  suboffice 
having  jurisdiction  over  the  residence  of 
the  joint  petitioners. 

(3J  Termination  of  status  for  failure  to 
appear  for  interview.  If  the  conditional 
resident  alien  and/or  the  petitioning 
spouse  fail  to  appear  for  an  interview  in 
connection  with  the  joint  petition 
required  by  section  216(c)  of  the  Act,  the 
alien's  permanent  residence  status  will 
be  automatically  terminated  as  of  the 
second  anniversary  of  the  date  on  which 
the  alien  obtained  permanent  residence. 
The  alien  shall  be  provided  with  written 
notification  of  the  termination  and  the 
reasons  therefor,  and  an  order  to  show 
cause  shall  be  issued  placing  the  alien 
under  deportation  proceedings.  The 
alien  may  seek  review  of  the  decision  to 
terminate  his  or  her  status  in  such 
proceedings,  but  the  burden  shall  be  on 
the  alien  to  establish  compliance  with 
the  interview  requirements.  If  the  alien 
submits  a  written  request  that  the 
interview  be  rescheduled  or  that  the 
interview  be  waived,  and  the  director 
determines  that  there  is  good  cause  for 
granting  the  request,  the  interview  may 
be  rescheduled  or  waived,  as 
appropriate.  If  the  interview  is 
rescheduled  at  the  request  of  the 
petitioners,  the  Service  shall  not  be 
required  to  conduct  the  interview  within 
the  90-day  period  following  the  filing  of 
the  petition. 

(c)  Adjudication  of  petition.  The 
director  shall  adjudicate  the  petition 


within  90  days  of  the  date  of  the 
interview,  unless  the  interview  is 
waived  in  accordance  with  paragraph 
(b)(1)  of  this  section.  In  adjudicating  the 
petition  the  director  shall  determine 
whether — 

(1)  The  qualifying  marriage  was 
entered  into  in  accordance  with  the 
laws  of  the  place  where  the  marriage 
took  place; 

(2)  The  qualifying  marriage  has  been 
judicially  annulled  or  terminated,  other 
than  through  the  death  of  a  spouse; 

(3)  Hie  qualifying  marriage  was 
entered  into  for  the  purpose  of  procuring 
permanent  residence  status  for  the  alien: 
or 

(4)  A  fee  or  other  consideration  was 
given  (other  than  a  fee  or  other 
consideration  to  an  attorney  for 
assistance  in  preparation  of  a  lawful 
petition)  in  connection  with  the  filing  of 
the  petition  through  which  the  alien 
obtained  conditional  permanent 
residence. 

If  derogatory  information  is 
determined  regarding  any  of  these 
issues,  the  director  shall  offer  the 
petitioners  the  opportiuiity  to  rebut  such 
information.  If  the  petitioners  fail  to 
overcome  such  derogatory  information 
the  director  may  deny  the  joint  petition, 
terminate  the  alien's  permanent 
residence  and  issue  an  order  to  show 
cause  to  initiate  deportation 
proceedings.  If  derogatory  information 
not  relating  to  any  of  these  issues  is 
determined  during  the  course  of  the 
interview,  such  information  shall  be 
forwarded  to  the  investigations  unit  for 
appropriate  action.  If  no  unresolved 
derogatory  information  is  determined 
relating  to  these  issues,  the  petition  shall 
be  approved  and  the  conditional  basis 
of  the  alien's  permanent  residence 
status  removed,  regardless  of  any  action 
taken  or  contemplated  regarding  other 
possible  grounds  for  deportation. 

(d)  Decision — (1)  Approval.  If  the 
director  approves  the  joint  petition  he  or 
she  shall  provide  written  notice  of  the 
decision  to  the  alien  and  shall  require 
the  alien  to  report  to  the  appropriate 
office  of  the  Service  for  processing  for  a 
new  Alien  Registration  Receipt  Card  (if 
necessary),  at  which  time  the  alien  shall 
surrender  any  Alien  Registration 
Receipt  Card  previously  issued. 

(2)  Denial.  If  the  director  denies  the 
joint  petition,  he  or  she  shall  provide 
written  notice  to  the  alien  of  the 
decision  and  the  rea8on(s)  therefor  and 
shall  issue  an  order  to  show  cause  why 
the  alien  should  not  be  deported  from 
the  United  States.  The  alien's  lawful 
permanent  resident  status  shall  be 
terminated  as  of  the  date  of  the 
director's  written  decision.  The  alien 
shall  also  be  instructed  to  surrender  any 


Alien  Registration  Receipt  Card 
previously  issued  by  the  Service.  No 
appeal  shall  lie  from  the  decision  of  the 
director  however,  the  alien  may  seek 
review  of  the  decision  in  deportation 
proceedings,  in  such  proceedings  the 
burden  of  proof  shall  be  on  the  Service 
to  establish,  by  a  preponderance  of  the 
evidence,  that  the  facts  and  information 
set  forth  by  the  petitioner^  are  not  true 
and  that  the  petition  was  properly 
denied. 

§218.5    Wilver  of  requirement  to  file 
petition  to  remove  cofMmion*. 

(a)  General.  A  conditional  resident 
alien  who  is  unable  to  meet  the 
requirements  for  removal  of  the 
conditional  basis  of  his  or  her 
permanent  residence  status  may  file  an 
Application  for  Waiver  of  Requirement 
to  File  Joint  Petition  for  Removal  of 
Conditions  (Form  1-752),  if  the  alien  was 
not  at  fault  in  failing  to  meet  the  filing 
requirement  and  the  conditional  resident 
alien  is  able  to  establish  that: 

(1)  Deportation  from  the  United  States 
would  result  in  extreme  hardship,  or 

(2)  The  mfuriage  upon  which  his  or 
her  status  was  based  was  entered  into 
in  good  faith  on  the  conditional  resident 
alien's  part,  but  the  conditional  resident 
sought  termination  of  the  marriage  for 
good  cause. 

(b)  Fee.  Form  1-752  shall  be 
accompanied  by  the  appropriate  fee 
required  under  9  103.7(b)  of  this 
Chapter. 

(c)  Jurisdiction.  Form  1-752  shall  be 
filed  with  the  regional  service  center 
director  having  jurisdiction  over  the 
alien's  place  of  residence. 

(d)  Interview.  The  regional  service 
center  director  may  refer  the  application 
to  the  appropriate  district  files  control 
office  or  suboffice  and  require  that  the 
alien  appear  for  an  interview  in 
connection  with  the  application  for  a 
waiver.  The  director  shall  deny  the 
application  and  initiate  deportation 
proceedings  if  the  alien  fails  to  appear 
for  the  interview  as  required,  unless  the 
alien  establishes  good  cause  for  such 
failure  and  the  interview  is  rescheduled. 

(e)  Adjudication  of  waiver 
application — (1)  Application  based  on 
claim  of  hardship.  In  considering  an 
application  for  a  waiver  based  upon  an 
alien's  claim  that  extreme  hardship 
would  result  from  the  alien's  deportation 
from  the  United  States,  the  director  shall 
take  into  account  only  those  factors 
which  arose  subsequent  to  the  alien's 
entry  as  a  conditional  permanent 
resident.  The  director  shall  bear  in  mind 
that  any  deportation  from  the  United 
States  is  likely  to  result  in  a  certain 
degree  of  hardship,  and  that  only  in 
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those  cases  where  the  hardship  is 
extreme  should  the  application  for  a 
waiver  be  granted.  The  burden  of 
establishing  that  extreme  hardship 
exists  rests  solely  with  the  applicant. 

(2)  Application  for  waiver  based  upon 
the  alien 's  claim  that  the  marriage  was 
entered  into  in  good  faith.  In  considering 
whether  an  alien  entered  into  a 
qualifying  marriage  in  good  faith,  the 
director  shall  consider  evidence  relating 
to  the  amount  of  commitment  by  both 
parties  to  the  marital  relationship.  Such 
evidence  may  include — 

(i)  Documentation  relating  to  the 
degree  to  which  the  Hnancial  assets  and 
liabilities  of  the  parties  were  combined; 

(ii)  The  length  of  time  during  which 
the  parties  cohabited  after  the  marriage 
and  after  the  alien  obtained  permanent 
residence; 

(iii)  The  grounds  for  which  the 
marriage  was  terminated,  except  that  a 
flnding  by  the  court  that  the  petitioning 
spouse  was  at  fault  shall  not  be  deemed 
to  be  conclusive  evidence  that  the  alien 
spouse  sought  termination  of  the 
marriage  for  good  cause,  nor  shall  a 
divorce  obtained  in  an  area  which  does 
not  require  the  determination  of  fault  be 
deemed  to  be  evidence  that  the  alien 
spouse  sought  termination  of  the 
marriage  for  good  cause;  or 

(iv)  Other  evidence  deemed  pertinent 
by  the  director. 

(f)  Decision.  The  director  shall 
provide  the  alien  with  written  notice  of 
the  decision  on  the  application  for 
waiver.  If  the  decision  is  adverse,  the 
director  shall  advise  the  alien  of  the 
reasons  therefor,  notify  the  alien  of  the 
termination  of  his  or  her  permanent 
residence  status,  instruct  the  alien  to 
surrender  any  Alien  Registration 
Receipt  Card  issued  by  the  Service  and 
issue  an  order  to  show  cause  placing  the 
alien  under  deportation  proceedings.  No 
appeal  shall  lie  from  the  decision  of  the 
director:  however,  the  alien  may  seek 
review  of  such  decision  in  deportation 
proceedings. 

PART  223— REENTRY  PERMITS 

15.  The  authority  citation  for  Part  223 
is  revised  to  read  as  follows: 

Authority:  66  Stat.  173. 194. 100  Stat.  3537;  8 
U.S.C.  1103, 1186a.  1203. 

16.  Section  223.2  is  revised  to  read  as 
follows: 

§223^    Pwiod  Of  validtty. 

A  reentry  permit  is  valid  for  a 
maximum  period  of  two  years  unless 
otherwise  restricted.  However,  a  permit 
issued  to  an  alien  who  has  been 
admitted  as  a  lawful  permanent  resident 
on  a  conditional  basis  pursuant  to 
section  216  of  the  Act  is  not  valid  for  a 


period  which  exceeds  the  date  by  which 
the  alien  must  apply  for  removal  of  the 
conditional  basis  of  his  or  her  status 
(i.e..  the  second  anniversary  of  the  date 
on  which  the  alien  obtained  conditional 
permanent  residence]  unless  and  until 
the  conditions  have  been  removed.  The 
period  of  vahdity  commences  on  the 
date  of  issuance  and  not  on  the  date  the 
application  for  the  permit  was  submitted 
to  the  Service.  A  reentry  permit  cannot 
be  renewed. 

PART  223a— REFUGEE  TRAVEL 
DOCUMENT 

17.  The  authority  citation  for  Part  223a 
is  revised  to  read  as  follows: 

Authority:  66  Stat  173, 181. 182.  200.  201. 
100  Stat.  3537;  8  U.S.C.  1103, 1181, 1182, 1186a. 
122S.  1228. 1227. 1251,  and  Protocol  Relating 
to  the  Status  of  Refugees  (TIAS  8577). 

18.  Section  223a.4  is  revised  to  read  as 
follows; 

§  223a.4    Application. 

An  application  for  a  refugee  travel 
document  shall  be  submitted  on  Form  I- 
570  at  least  45  days  prior  to  the 
proposed  date  of  departure  from  the 
United  States.  The  application  shall  be 
submitted  to  the  district  director  having 
jurisdiction  over  the  applicant's  place  of 
residence  and  shall  be  accompanied  by 
Form  1-94  or  Form  1-151  or  Form  1-551. 
The  applicant  shall  be  notified  of  the 
decision  on  the  application.  If  the 
application  is  approved,  the  refugee 
travel  document  shall  be  issued  and  the 
immigration  status  which  may  be 
accorded  to  the  alien  upon  his  or  her 
return  to  the  United  States  shall  be 
specified  therein.  Unless  the  applicant  is 
in  the  United  States  as  a  conditional 
entrant  or  lawful  permanent  resident 
the  status  of  "Parolee"  shall  be 
specified.  If  the  applicant  is  in  the 
United  States  as  a  conditional  entrant, 
that  status  shall  be  specified.  If  the 
applicant  is  a  lawful  permanent 
resident,  that  status  shall  be  specified.  If 
the  applicant  is  a  lawful  permanent 
resident  subject  to  the  conditions  of 
section  216  of  the  Act,  that  status  and 
the  conditional  basis  of  that  status  shall 
be  specified.  If  the  application  is  denied, 
the  applicant  shall  be  notified  of  the 
reasons  therefor  and  of  the  right  to 
appeal  in  accordance  with  the 
provisions  of  part  103  of  this  chapter. 

19.  Section  223a.5(a)  is  revised  to  read 
as  follows; 

§  223a.5    Validity  of  refugee  travel 
document 

(1)  General.  A  refugee  travel 
document  shall  be  valid  for  not  more 
than  two  years  from  the  date  of  issuance 
and  shall  not  be  renewable.  However,  a 


permit  issued  to  an  alien  who  has  been 
admitted  as  a  lawful  permanent  resident 
on  a  conditional  basis  pursuant  to 
section  216  of  the  Act  may  not  be  valid 
for  a  period  which  exceeds  the  date  by 
which  the  alien  must  apply  for  removal 
of  the  conditional  basis  of  his  or  her 
status  (i.e.,  the  second  anniversary  of 
the  date  on  which  the  alien  obtained 
permanent  residence)  unless  and  until 
the  conditions  have  been  removed.  The 
document  may  be  used  for  one  or  more 
applications  for  admission  to  the  United 
States.  It  shall  have  no  effect  under  the 
immigration  laws  except  to  show  that 
during  the  period  of  its  validity  the 
lawful  holder  thereof  may  be  accorded 
the  status  specified  in  the  refugee  travel 
document  upon  returning  to  the  United 
States. 


PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

20.  The  authority  citation  for  Part  235 
is  revised  to  read  as  follows: 

Autkority:  66  StaL  160. 173, 182.  188. 191. 
198.  200.  201.  202.  206. 100  Stat  3537;  6  U.S.C. 
1101. 1103. 1182, 1183. 1186a.  1201. 1224. 1225. 
1226. 1227, 1228. 1252. 

21.  Section  235.11  is  added  to  read  as 
follows: 

§  235. 1 1    Admission  of  conditional 
permanent  residents. 

(a)  General.  An  alien  seeking 
admission  to  the  United  States  with  an 
immigrant  visa  as  the  spouse,  son  or 
daughter  of  a  United  States  citizen  or 
lawful  permanent  resident  shall  be 
examined  to  determine  whether  the 
conditions  of  section  216  of  the  Act 
apply.  If  so.  the  alien  shall  be  admitted 
conditionally  for  a  period  of  two  years. 
At  the  time  of  admission,  the  alien  shall 
be  notified  that  the  alien  and  the 
petitioning  spouse  must  file  a  Joint 
Petition  to  Remove  the  Conditional 
Basis  of  Alien's  Permanent  Residence 
(Form  1-751)  within  the  90-day  period 
immediately  preceding  the  second 
anniversary  of  the  alien's  admission  for 
permanent  residence. 

(b)  Correction  of  endorsement  on 
immigrant  visa.  If  the  alien  is  subject  to 
the  provisions  of  section  216  of  the  Act 
but  the  classification  endorsed  on  the 
immigrant  visa  does  not  so  indicate,  the 
endorsement  shall  be  corrected  and  the 
alien  admitted  as  a  lawful  permanent 
resident  on  a  conditional  basis  if 
otherwise  admissible.  Conversely,  if  the 
alien  is  not  subject  to  the  provisions  of 
section  216,  but  the  visa  classification 
endorsed  on  the  immigrant  visa 
indicates  that  the  alien  is  subject  thereto 
(e.g.,  if  the  second  anniversary  of  the 
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marriage  upon  which  the  immigrant  visa 
is  based  occurred  after  the  issuance  of 
the  visa  and  prior  to  the  ahen's 
application  for  admission)  the 
endorsement  on  the  visa  shall  be 
corrected  and  the  alien  admitted  as  a 
lawful  permanent  resident  without 
conditions,  if  otherwise  admissible. 

(c)  Expired  conditional  resident  alien 
status.  The  lawful  permanent  resident 
alien  status  of  a  conditional  resident 
automatically  terminates  if  the 
conditional  basis  of  such  status  is  not 
removed  by  the  Service  through 
approval  of  a  Joint  Petition  to  Remove 
the  Conditional  Basis  of  Ahen's 
Permanent  Resident  Status  (Form  (1-751) 
or  of  an  Application  for  Waiver  of 
Requirement  to  File  Joint  Petition  for 
Removal  of  Conditions  (Form  1-752). 
Therefore,  an  alien  who  is  seeking 
admission  as  a  returning  resident 
subsequent  to  the  second  anniversary  of 
the  date  on  which  conditional  residence 
was  obtained  (except  as  provided  in 
Part  211.1(b)(1)  of  this  Chapter)  and 
whose  conditional  basis  of  such 
residence  has  not  been  removed 
pursuant  to  section  216(c)  of  the  Act, 
shall  be  placed  under  exclusion 
proceedings.  However,  exclusion 
proceedings  may  be  terminated  and  the 
alien  admitted  as  a  returning  resident  if 
the  required  petition  is  filed  jointly  by 
the  alien  and  petitioning  spouse  and 
approved  by  the  Service,  or  if  an 
Application  for  Waiver  of  Requirement 
to  File  Joint  Petition  for  Removal  of 
Conditions  (Form  1-752)  is  filed  by  the 
alien  and  approved  by  the  Service. 

PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY, 
HEARING,  AND  APPEAL 

22.  The  authority  citation  for  Part  242 
is  revised  to  read  as  follows: 

Authority:  66  Slat.  173.  208.  214,  235, 100 
Stat.  3537;  8  U.S.C.  1103, 1182, 1186a.  1251, 
1252,  1254. 1362. 

23.  In  §  242.7,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  242.7    Cancellation  proceedings. 

(a)  Cancellation  of  an  order  to  show 
cause.  Any  officer  authorized  by 
§  242.1(a)  of  this  part  to  issue  an  order 
to  show  cause  may  cancel  an  order  to 
show  cause  prior  to  jurisdiction  vesting 
with  the  Immigration  Judge  pursuant  to 
§  3.14  of  this  chapter  provided  the 
officer  is  satisfied  that: 

(1)  The  respondent  is  a  national  of  the 
United  States; 

(2)  The  respondent  is  not  deportable 
under  immigration  laws; 

(3)  The  respondent  is  deceased; 


(4)  The  respondent  is  not  in  the  United 
States; 

(5)  The  respondent  was  placed  under 
proceedings  for  failure  to  file  a  timely 
petition  as  required  by  section  216(c)  of 
the  Act,  but  his  or  her  failure  to  file  a 
timely  petition  was  excused  in 
accordance  with  section  2ie(d)(2)(B)  of 
the  Act;  or 

(6)  The  Order  to  Show  Cause  was 
improvidently  issued. 

***** 

24.  In  §  242.17,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  242. 1 7    Anciltary  matters,  applications. 

(a)  Creation  of  the  status  of  an  alien 
lawfully  admitted  for  permanent 
residence.  The  respondent  may  apply  to 
the  immigration  judge  for  suspension  of 
deportation  under  section  244(a)  of  the 
Act;  for  adjustment  of  status  under 
section  245  of  the  Act,  or  under  section  1 
of  the  Act  of  November  2, 1966,  or  under 
section  101  or  104  of  the  Act  of  October 
28, 1977;  or  for  the  creation  of  a  record 
of  lawful  admission  for  permanent 
residence  under  section  249  of  the  Act. 
The  application  shall  be  subject  to  the 
requirements  of  Parts  244,  245  and  249  of 
this  chapter.  The  approval  of  any 
application  made  to  the  immigration 
judge  under  section  245  of  the  Act  by  an 
alien  spouse  (as  defined  in  section 
216(g)(1)  of  the  Act),  shall  result  in  the 
alien's  obtaining  the  status  of  lawful 
permanent  resident  on  a  conditional 
basis  in  accordance  with  the  provisions 
of  section  216  of  the  Act.  However,  the 
Joint  Petition  to  Remove  the  Conditional 
Basis  of  Alien's  Permanent  Resident 
Status  required  by  section  216(c)  of  the 
Act  shall  be  made  to  the  director  in 
accordance  with  Part  216  of  this  chapter. 
In  conjunction  with  any  application  for 
creation  of  status  of  an  alien  lawfully 
admitted  for  permanent  residence  made 
to  an  immigration  judge,  if  the 
respondent  is  inadmissible  urnler  any 
provision  of  section  212(a)  of  the  Act 
and  believes  he  meets  the  eligibility 
requirements  for  a  waiver  of  the  ground 
of  inadmissibility,  he  may  apply  to  the 
immigration  judge  for  such  waiver.  The 
immigration  judge  shall  inform  the 
respondent  of  his  or  her  apparent 
eligibility  to  apply  for  any  of  the  benefits 
enumerated  in  this  paragraph  and  shall 
afford  the  respondent  an  opportunity  to 
make  application  therefor  during  the 
hearing.  In  exercising  discretionary 
power  when  considering  an  application 
under  this  paragraph,  the  immigration 
judge  may  consider  and  base  the 
decision  on  information  not  contained  in 
the  record  and  not  made  available  for 
inspection  by  the  respondent,  provided 
the  Commissioner  has  determined  that 
such  information  is  relevant  and  is 


classined  under  Executive  Order  No. 
12356  (47  FR  14674,  April  6, 1982)  as 
requiring  protection  from  unauthorized 
disclosure  in  the  interest  of  national 
security.  Whenever  the  immigration 
judge  believes  he  or  she  can  do  so 
consistently  with  safeguarding  both  the 
information  and  its  source,  the 
immigration  judge  should  inform  the 
respondent  of  the  general  nature  of  tlie 
information  in  order  that  the  respondent 
may  have  an  opportunity  to  offer 
opposing  evidence.  A  decision  based  in 
whole  or  in  part  on  such  classified 
information  shall  state  that  the 
information  is  material  to  the  decision. 


PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

25.  The  authority  citation  for  Part  245 
is  revised  to  read  as  follows; 

Authority:  66  Stat.  166, 173, 175. 178. 179, 
182,  217,  and  218, 100  Stat.  3359:  8  U.S.C.  1101, 
1103, 1151, 1153, 1154, 1182, 1186a.  1255  and 
1257. 

26.  In  5  245.1  paragraphs  (b)(12), 
(b)(13),  (b)(14)  and  (h)  are  added  to  read 
as  follows: 

§  245.1    Eligibility. 

***** 

(b)  *  *  * 

(12)  Any  alien  who  is  already  an  alien 
lawfully  admitted  to  the  United  States 
for  permanent  residence  on  a 
conditional  basis  pursuant  lo  section  216 
of  the  Act,  regardless  of  any  other  quota 
or  non-quota  immigrant  visa 
classification  for  which  the  alien  may 
otherwise  be  eligible. 

(13)  Any  alien  admitted  to  the  United 
States  as  a  nonimmigrant  fiance  as 
defined  in  section  101(a)(15)(K)  of  the 
Act,  unless  the  alien  is  applying  for 
adjustment  of  status  based  upon  a 
marriage  which  was  contracted  within 
90  days  of  entry  with  the  United  States 
citizen  who  filed  a  petition  on  behalf  of 
the  alien  pursuant  to  §  214.2(k)  of  this 
chapter. 

(14)  Any  alien  who  seeks  to  adjust 
status  based  upon  a  marriage  which 
occurred  on  or  after  November  10, 1986 
and  after  the  issuance  of  an  Order  to 
Show  Cause  (Form  1-221)  issued 
pursuant  to  Part  242  of  this  chapter,  or 
after  the  issuance  of  a  Notice  to  Alien 
Detained  for  Hearing  by  an  Immigration 
Judge  (Form  1-122)  issued  pursuant  to 
Part  235  of  this  chapter,  unless  he  has 
resided  outside  the  United  States  for 
two  years  following  the  marriage. 
However,  this  restriction  shall  no  longer 
apply  if  the  alien  is  found  not  to  be 
deportable  in  deportation  proceedings,  if 
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the  alien  is  found  to  be  admissible  in 
exclusion  proceedings,  or  if  the  Order  to 
Show  Cause  is  cancelled  pursuant  to 
§  242.7  of  this  chapter. 

***** 

(h)  Conditional  basis  of  status. 
Whenever  an  alien  spouse  (as  defined  in 
section  216(g)(1)  of  the  Act)  or  an  alien 
son  or  daughter  (as  defined  in  section 
216(g)(2)  of  the  Act)  is  granted 
adjustment  of  status  to  that  of  lawful 
permanent  residence,  the  alien  shall  be 
considered  to  have  obtained  such  status 
on  a  conditional  basis  subject  to  section 
216  of  the  Act. 

27.  Section  245.8  is  revised  to  read  as 
follows: 

§245.8    Medical  •lamination. 

Pursuant  to  section  234  of  the  Act.  an 
applicant  for  adjustment  of  status  shall 
be  required  to  have  a  medical 
examination  by  a  selected  civil  surgeon, 
whose  report  setting  forth  the  findings  of 
the  mental  and  physical  condition  of  the 
applicant  shall  be  incorporated  into  the 
record.  A  medical  examination  shall  not 
be  required  of  an  applicant  for 
adjustment  of  status  under  the 
provisions  of  the  Act  of  October  28. 
1977,  who  was  paroled  into  the  United 
States  under  section  212(d)(5)  of  the 
Immigration  and  Nationality  Act  and 
who  was  medically  examined  when 
processed  for  parole  by  a  Service  officer 
in  the  United  States  or  abroad,  unless 
medical  grounds  for  exclosion  existed 
when  the  applicant  was  processed  for 
parole  or  such  grounds  presently  appear 
to  exist.  A  medical  examination  shall 
not  be  required  of  an  applicant  for 
adjustment  of  status  who  entered  the 
United  States  as  a  non-immigrant  fiance 
or  fiancee  of  a  United  States  citizen  as 
defmed  in  section  101(a)(15)(K)  of  the 
Act  pursuant  to  i  214.2(k)  of  this  chapter 
if  the  applicant  was  medically  examined 
prior  to,  and  as  a  condition  of.  the 
issuance  of  the  nonimmigrant  visa; 
provided  that  the  medical  examination 
must  have  occurred  not  more  than  one 
year  prior  to  the  date  of  application  for 
adjustment  of  status.  Any  applicant 
certified  under  paragraphs  (1),  (2),  (3). 
(4),  or  (5)  of  section  212(a]  of  the  Act 
may  appeal  to  a  Board  of  Medical 
Officers  of  the  U.S.  Public  Health 
Service  as  provided  in  section  234  of  the 
Act  and  Part  235  of  this  chapter. 

Dated:  August  4. 19B& 
Edwin  Ikrfeese  III. 
A  ttomey  Genera/. 

(FR  Doc.  88-17999  Filed  8-9-88: 8:45  am] 
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DEPARTMENT  OF  TRAI4SPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  B8-ASW-24;  Amdt  39-5964] 

Alrworttiiness  Directives;  RNcDonneli 
Douglas  Helicopter  Company  (MDHC) 
Model  369D,  E,  F,  and  FF  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  an  initial  inspection,  a 
repetitive  pilot's  preflight  check,  the 
removal  of  damaged  parts,  and  a 
repetitive  inspection  of  the  tail  rotor 
transmission/tail  boom  extension 
mounting  studs  on  all  MDHC  Model 
369D,  E,  F,  and  FF  helicopters.  This  AD 
is  prompted  by  several  reports  of  tail 
rotor  transmission/tail  boom  extension 
mounting  studs  having  failed  due  to 
fatigue,  which  could  result  in  the  loss  of 
the  tail  rotor  assembly  in  flight  with 
subsequent  loss  of  the  helicopter. 
EFFECTIVE  DATE:  August  24. 1988. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  24. 
1988. 

Compliance:  As  indicated  in  the  body 
of  this  AD. 

ADDRESSES:  The  applicable  service 
information  notice  may  be  obtained 
from  Mr.  Barry  Hautx  LH3/G35. 
McDonnell  Douglas  Helicopter 
Company,  5000  E.  McDowell  Road, 
Mesa.  Arizona  85205-9797. 

A  copy  of  each  document  supporting 
the  AD  is  contained  in  the  Rules  Docket, 
Office  of  the  Regional  Counsel,  Federal 
Aviation  Administration.  Southwest 
Region,  Room  158,  Building  3B,  4400  Blue 
Mound  Road,  Fort  Worth.  Texas. 
FOR  FURTHER  WFORMATION  CONTACT 
Mr.  Sol  Davis.  Aerospace  Engineer. 
Airframe  Branch,  ANM-123L,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring  St.. 
Long  Beach,  California  90806:  telephone 
(213)  988-5233. 
SUPPLEMENTARY  INFORMATION:  There 

have  been  reports  of  the  tail  rotor 
transmission/tail  boom  extension 
mounting  studs  having  failed  due  to 
fatigue.  In  some  cases,  a  considerable 
loss  of  the  mounting  studs  clamping 
force  has  occurred  which  allowed 
prohibitive  amounts  of  vibratory  motion 
of  the  tail  rotor  transmission  relative  to 
the  tail  boom  casting.  In  one 
documented  case,  the  tail  rotor 


assembly  came  off  in  flight.  MDHC  has 
issued  Mandatory  Ser\'ice  Information 
Notice  No.  DN-151/EN-39/FN-28.  dated 
October  10, 1987.  detailing  the 
inspection  requirements. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design,  an  airworthiness 
directive  is  being  issued  which  requires: 
(1)  An  initial  inspection  of  the  studs 
prior  to  further  flight;  (2)  a  pilot's 
repetitive  preflight  visual  check  of  tail 
rotor  transmission/tail  boom  extension 
mounting  studs  and  torque  paint 
striping:  (3)  the  removal  of  all  mounting 
studs  which  are  damaged  or  deformed: 
and  (4)  a  repetitive  inspection  of  the 
torque  on  each  nut  at  intervals  not  to 
exceed  100  hours'  time  in  service  on 
MDHC  Model  369D.  E  F  and  FF 
helicopters. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  1261Z  it  is  determined 
that  such  regulation  does  not  have 
federaUsm  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  foiuid  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  nde  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed. 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety,  incorporation  by 
reference. 
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Adoption  of  the  Amendment 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(8)  (Revised,  Pub.  L  97-t4<l, 
Jiinuary  12,  198.3);  and  14  CFR  11  89. 

§39.13    (Amended] 

2.  By  adding  the  following  new  AD: 

McDonnell  Douglas  Helicopter  Company 
(MDHC)  (Hughes  Helicopters,  Inc.): 
Applies  to  Model  .3690,  E.  F,  and  FF 
helicopters,  certificated  in  any  category, 
which  have  tail  rotor  transmission/tail 
boom  extension  mounting  studs  Part 
Number  (P/N)  MS51992A803-13  or  -14 
installed  (Docket  No.  88-ASW-24). 

Compliance  is  required  as  indicated  unless 
previously  accomplished. 

(a)  To  prevent  failure  of  the  tail  rofar 
transmission  mounting  studs  (P/N 
MS51992A803-13  or  -14)  on  MDHC  Model  369 
D/E  helicopters,  accomplished  the  following: 

(1)  Prior  to  further  flight  after  the  effective 
date  of  this  AD,  conduct  an  initial  inspection 
of  the  tail  rotor  transmission  attachment  to 
the  tail  boom  casting  for  any  indications  of 
relative  motion  between  the  parts  in 
accordance  with  MDHC  Service  Information 
Notice  (SIN)  DN-151/EN-39/FN-28,  Part  1, 
paragraphs  a,  b,  c,  d.  and  e,  dated  October  10, 
1987 

(2)  Prior  to  each  flight  after  the  effective 
date  of  this  AD,  check  the  tail  rotor 
transmission  installation  for  security  in 
accordance  with  MDHC  SIN  DN-151/EN-39/ 
FN-28,  Part  II,  paragraph  a,  dated  October  10, 
1987  The  checks  required  by  this  paragraph 
may  be  performed  by  the  pilot  and  must  be 
recorded  in  accordance  with  FAR  J  43.9. 

Note.  The  authorized  person  that  performs 
the  check  must  make  an  entry  as  required  by 
§  43.9,  and  the  record  must  be  maintained  as 
required  by  FAR  §§  91.173, 121..380,  or 
135.439. 

(3)  If  there  are  indications  of  relative 
motion  between  the  tail  rotor  transmission 
and  the  tail  boom  casting  found  by  the 
inspection  and  check  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section,  prior  to  further  flight, 
remove  the  tail  rotor  transmission  and 
replace  all  four  mounting  studs  in  accordance 
with  MDHC  SIN  DN-151/EN-39/FN-28.  Part 
III,  paragraphs  a  thru  j,  dated  Octol)er  10, 
1987 

(4)  At  intervals  not  to  exceed  100  hours' 
time  in  service  from  the  last  inspection  after 
the  effective  date  of  this  AD,  conduct 
repetitive  inspections  of  the  torque  of  each 
mounting  nut  and  reapply  torque  stripe  paint 
in  accordance  with  MDHC  SIN  DN-151/EN- 
39/FN-28,  Pan  IV  paragraphs  a  and  b,  dated 
October  10,  1987 

(b)  To  prevent  failure  of  the  tail  boom 
extension  mounting  studs  (P/N 


MS51992A803-13  or  -14)  on  MDHC  Model  369 
F/FF  helicopters,  accomplish  the  following: 

(1)  Prior  to  further  flight  after  the  effective 
date  of  this  AD,  conduct  an  initial  inspection 
of  the  tail  boom  extension  attachment  to  the 
tail  boom  casting  for  any  indications  of 
relative  motion  between  the  parts  in 
accordance  with  MDHC  (SIN)  DN-151/EN- 
,39/FN-28,  Part  I,  paragraphs  a,  b,  c,  d,  and  e, 
dated  October  10, 19?7 

(2)  Prior  to  each  flight  after  the  effective 
date  of  this  AD,  check  the  tail  boom 
extension  installation  for  security  in 
accordance  with  MDHC  SIN  DN-lbl/EN-39/ 
FN-28,  Part  II.  paragraph  a,  dated  October  10, 
1987.  The  checks  required  by  this  paragraph 
may  be  performed  by  the  pilot  and  must  be 
recorded  in  accordance  with  FAR  §  43.9. 

Note.  The  authorized  person  that  performs 
the  check  must  make  an  entry  as  required  by 
§  43.9,  and  the  record  must  be  maintained  as 
re<)uired  by  FAR  8§  91.173,  121.380,  or 
135.439. 

(3)  If  there  are  indications  of  relative 
motion  or  fretting  products  between  the  tail 
boom  casting  and  the  tail  boom  extension 
found  by  the  above  inspections  or  checks, 
prior  to  further  flight,  remove  tail  boom 
extension  and  replace  all  four  studs  in 
accordance  with  MDHC  SIN  DN-151/EN-39/ 
FN-28,  Part  III,  paragraphs  b  thru  j,  dated 
October  10. 1987. 

(4)  At  intervals  not  to  exceed  100  hours' 
time  in  service  from  the  last  inspection  after 
the  effective  date  of  this  AD,  conduct 
repetitive  inspections  of  the  torque  of  each 
mounting  nut  and  reapply  torque  stripe  paint 
in  accordance  with  MDHC  SIN  DN-151/EN- 
39/FN-28,  Part  IV,  paragraphs  a  and  b.  dated 
October  10, 1987. 

(c)  An  alternate  means  of  compliance 
which  provides  an  equivalent  level  of  safety 
may  be  used  when  approved  by  the  Manager, 
Los  Angeles  Aircraft  Certification  Office. 
3229  East  Spring  St.,  Long  Beach.  CA  90806. 

Id)  In  accordance  with  §8  21.197  and 
21.199,  the  helicopter  may  be  flown  to  a  base 
where  compliance  may  be  accomplished. 

These  inspections  and  procedures  shall  be 
done  in  accordance  with  MDHC  Mandatory 
SIN  DN-151/EN-39/FN-28,  dated  October  10, 
1987.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  Copies  may  he  obtained 
from  MDHC,  Attention:  Mr.  Barry  Hautz, 
Ut3/G35,  ,5000  E.  McDowell  Road,  Mesa, 
Arizona  85205-9797.  A  copy  may  also  be 
inspected  at  the  Office  of  the  Regional 
Counsel,  FAA,  Southwest  Region,  4400  Blue 
Mound  Road,  Fort  Worth,  Texas,  or  at  the 
Office  of  the  Federal  Register  1100  L  Street 
NW.,  Room  8401,  Washington.  DC, 

This  amendment  becomes  effective  August 
24,1988. 

Issued  in  Fort  Worth,  Texas,  on  |une  20. 
1988. 

L.B.  Andriesen. 

Acting  Director.  Southwest  Region. 

jFR  Doc.  88-17806  Filed  8-9-88:  8:45  amj 
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I  Docket  No.  87-ANE-46;  Amdt.  39-5943 1 

Airworthiness  Directives;  Teledyne 
Continental  Motors  Models  IO-520-BA, 
BB,  IO-550-B,  and  TSIO-520-BE,  LB, 
UB,  and  WB  Series  Engines  Equipped 
With  Air  Conditioners 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule,  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  Airworthiness  Directive 
(AD)  87-26-01.  which  required  the 
removal  of  the  air  conditioner 
compressor  drive  belt  from  Teledyne 
Continental  Motors  Models  IO-520-BA, 
BB,  IO-550-B.  and  TSIO-520-BE,  IJB,  UB. 
and  WB  series  engines  equipped  with  an 
air  conditioner.  The  amendment  is 
needed  to  return  the  air  conditioner  to 
service  in  all  affected  airplanes. 

DATES:  Effective— August  10. 1988. 

Compliance — As  required  in  the  body 
of  the  AD,  unless  already  accomplished. 

Comments  for  inclusion  in  the  docket 
must  be  received  on  or  before 
September  9. 1988. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  August  10. 1988. 

ADDRESSES:  Comments  on  the 
amendment  may  be  mailed  in  duplicate 
to.  Federal  Aviation  Administration, 
.New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  Number  87-ANE-^6. 12  New 
England  Executive  Park.  Burlington. 
Massachusett-s  01803,  or  delivered  in 
duplicate  to  Room  311  at  the  above 
address. 

Comments  delivered  must  be  marked: 
"Rules  Docket  Number  87-ANE-^6  ". 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Regional  Counsel.  Room  311.  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

Teledyne  Continental  Motors  Service 
Bulletins  (SB's)  No.  M88-5  and  No.  M88- 
6,  may  be  obtained  from  Teledyne 
Continental  Motors.  P.O,  Box  90.  Mobile, 
Alabama  36601. 

A  copy  of  each  SB  is  contained  in 
Rules  Docket  Number  87-ANE-46,  in  the 
Office  of  the  Reginal  Counsel,  Federal 
Aviation  Administration.  New  England 
Region,  12  New  England  Executive  Park. 
Burlington,  Massachusetts,  01803,  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Robinette.  Aerospace  Engineer, 
Propulsion  Branch,  ACE-140A,  Atlanta 
Aircraft  Certification  Office,  Federal 
Aviation  Administration,  1669  Phoenix 
Parkway,  Suite  210C,  Atlanta.  Georgia 
30349:  telephone  (404)  991-3810.. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  supersedes  Amendment  39- 
5882  (53  FR  9866;  March  28.  1988)  AD  87- 
26-01,  which  currently  requires,  as  an 
interim  measure,  the  removal  of  the  air 
conditioner  compressor  drive  belt  on 
Teledyne  Continental  Motors  Models 
IO-520-BA,  BB,  IO-550-B,  and  TSIO- 
520-BE,  LB,  UB,  and  WB  series  engines 
equipped  with  air  conditioners.  After 
issuing  Amendment  39-5882,  the  FAA 
has  determined  that  Teledyne 
Continental  Motors  has  redesigned  the 
starter  adapter  shaftgear  which  had 
failed  due,  in  part,  to  loads  imposed  by 
the  air  conditioner  drive  belt.  The 
redesigned  shaftgear  is  incorporated  in 
the  starter  drive  assembly  provided  by 
Teledyne  Continental  Motors. 

Compliance  with  AD  87-14-02  (52  FR 
36754;  October  1, 1987),  issued  against 
the  starter  drive  assembly  is  not 
required  when  compliance  with  this  AD 
is  accomplished  since  both  ADs  pertain 
to  the  same  assembly,  and  this  AD 
requires  the  replacement  of  the 
assembly  with  the  latest  design. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
that  30  days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
seq),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Although  this  action  is  in  the  form  of  a 
final  rule  which  involves  requirements 
mandating  action  and.  thus,  was  not 
preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above. 

All  communications  received  on  or 


before  the  closing  date  for  comments 
will  be  considered  by  the  Director.  This 
rule  may  be  amended  in  light  of 
comments  received.  Comments  that 
provide  a  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particuarly  helpful  in  evaluating  the 
effectiveness  of  the  AD  and  determining 
whether  additional  rulemaking  is 
needed. 

Comments  are  specifically  invited  to 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  this  AD.  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  87-ANE-46".  The  post 
card  will  be  dated/time  stamped  and 
returned  to  the  commenter. 

Conclusion:  The  FAA  has  determined 
that  this  regulation  is  an  emergency 
regulation  that  is  not  considered  to  be 
major  under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedure  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979). 

If  this  action  is  subsequently 
determined  to  involve  a  significant/ 
major  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate, 
will  be  prepared  and  placed  in  the 
regulatory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required). 
A  copy  of  it.  when  filed,  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation.  Aircraft. 
Aviation  safety.  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 


Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— I  AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U  S,C.  1354(a).  1421.  and  1423: 
49  l.'.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12.  1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  by  adding  to  §  39.13  the  following 
new  Airworthiness  Directive  (AD) 
which  supersedes  AD  87-26-01, 
Amendment  39-5882  (53  FR  9866:  March 
28.  1988).  as  follows: 

Teledyne  Contiueni-tl  Motors  (TCM):  .Applies 
to  IO-.S20-BA.  BB.  IO-550-B.  and  TSIO- 
520-BE.  LB.  LIB.  and  WB  series  ensines 
equipped  with  air  conditioners. 
Compliance  is  required  as  specified  in  the 
liody  of  the  AD.  unless  already  accomplished. 

To  prevent  possible  starter  adapter 
shaftgear  assembly  failure,  accomplish  the 
following: 

(a)  Before  furltier  flight,  remove  the  top 
engine  cowl  and  gain  access  to  the  air 
conditioner  (freon  compressor)  drive  pulley 
and  with  a  light  and  mirror,  determine  if  the 
sheave  attach  nut  is  a  steel  locking  type 
(Reference  paragraph  II  of  TCM  Service 
Bulletin  (SB)  M87-24.  dated  December  15, 
1987). 

(1)  If  the  nut  is  a  steel  locking  type,  remove 
the  freon  compressor  drive  belt. 

(2)  If  the  nut  is  castellated,  determine  via 
log  books  and  maintenance  records  that  the 
castellated  nut  is  the  original  nut  and  has  not 
been  substituted  for  a  steel  locking  type  nut. 

(i)  If  the  castellated  nut  is  the  original,  no 
further  action  is  required. 

(ii)  If  the  castellated  nut  is  not  the  original, 
but  a  substitution  for  the  original  installed 
steel  locking  type  nut.  remove  the  freon 
compressor  drive  belt. 

(iii)  If  it  cannot  be  determined  that  the 
castellated  nut  is  the  original,  remove  the 
freon  compressor  drive  belt. 

Note. — Compliance  with  paragraph  (b) 
below  before  further  flight,  may  be 
accomplished  in  lieu  of  paragraph  (a)  above. 

(b)  Within  the  next  25  flight  hours,  after  the 
effective  date  of  this  AD.  remove  the  starter 
adapter  assembly  (starter  drive  assembly) 
and  replace  in  accordance  with  the  following 
table: 


Replacement 
Engine  mode)  starter  drive 

assembly  P/N 


IO-520-BA.  BB  IO-550-B 
TSIO-520-LB.  WB 
TSIO-520-BE 
TSIO-520-UB 


6420e7A23R 
642087A22R 
642087A24R 
646757A4R 


Note. — Return  the  starter  drive  assembly 
less  drive  sheave)  to  the  manufacturer  for 
replacement. 


BEST  COPY  AVAILABLE 
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(1)  Install  the  replacement  assembly  in 
accordance  with  paragraph  3  of  TCM  SB 
M88-5.  dated  April  4, 1988,  and  appropriate 
maintenance  manuals. 

(2)  Install  the  drive  belt  and  insure  proper 
alignment  of  the  sheaves  in  accordance  with 
paragraphs  1  through  3  of  TCM  SB  M88-6, 
dated  April  4,  ISSa 

(c)  Replace  top  engine  cowL 

(d)  Make  appropriate  log  book  entry 
showing  compliance  with  this  AD. 

Note.— Compliance  with  AD  87-14-02 
issued  against  the  starter  drive  assembly  is 
not  required  when  compliance  with  this  AD 
is  accomplished. 

(e)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(f)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office.  Federal  Aviation 
Administration.  1669  Phoenix  Parkway.  Suite 
210C  Atlanta.  Georgia  3034a 

(g)  Upon  rabmission  of  substantiating  data 
by  an  owner  or  operator,  through  an  FAA 
maintenance  inspector,  the  Manager.  Atlanta 
Aircraft  Certification  Office,  may  adjust  the 
compliance  time  specified  in  this  AD. 

Notes.—!.  New  or  rebuilt  TSIO-520-BE 
engines  (used  on  Piper  PA46-310P  Malibu) 
shipped  from  TCM  as  a  replacement  engine 
in  conjunction  with  compliance  to  AD  87-26- 
08  (TCM  SB  M87-25)  should  not  order  a 
replacement  starter  drive  assembly  as  these 
engines  already  have  the  replacement  starter 
drive  assembly  installed. 

2.  Installation  of  the  replacement  starter 
drive  assembly  on  the  TSIO-520-BE  engine 
(used  on  Pijjer  PA46-TI0P  Malibu)  does  not 
require  engine  removal  (Piper  Aircraft 
Corporation  SB  876B  refers  to  this  subject). 

TCM  SB  M88-5.  dated  April  4. 1988.  and 
TCM  SB  M88-e,  dated  April  4. 1988.  identified 
and  described  in  this  docmnent,  are 
incorporated  herein  and  made  a  part  hereof 
pursuant  to  5  U^.C  552(a)(1).  All  persons 
affected  by  this  directive  who  have  not 
already  received  these  documents  from  the 
manufacturer  may  obtain  copies  upon  request 
to  Teledyne  Continental  Motors,  P.O.  Box  90. 
Mobile.  Alabama  30QO1.  The  documents  may 
also  be  examined  at  the  Office  of  the 
Regional  Counsel,  Federal  Aviation 
AdmiiristrHfion,  12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803.  Room 
311,  Rules  Docket  Number  87-ANE-46, 
between  the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

This  amendment  becomes  effective  on 
August  10. 1968. 

Issued  in  Burlington.  Massachusetts,  on 
June  23, 1988. 

Timothy  P.  Forts, 

Acting  Director.  New  England  Region. 
[FR  Doc.  88-17807  Filed  8-9-88;  8:45  am] 

MIXING  CODE  4910-13-M 


DEPARTMENT  OF  COiWERCE 

International  Trade  Administration 

15  CFR  Part  399 
[Docket  No.  80466-4066] 

Chlorendic  Anhydride;  Reduction  in 
Export  Control 

agency:  Bureau  of  Export 
Administration,  Commerce. 

action:  Final  rule. 

SUMMARY:  Export  Administration 
maintains  the  Commodity  Control  List 
(CCL),  which  lists  those  items  subject  to 
Department  of  Commerce  export 
controls.  Chlorendic  anhydride,  an 
organic  chemical  produced  from 
hexachloropentadiene  and  maleic 
anhydride,  is  currently  controlled  for 
national  security  reasons  under  Export 
Control  Commodity  Number  (ECCN) 
5799C  on  the  CCL.  The  chemical 
nomenclature  for  chlorendic  anhydride 
is  1.  4.  5, 6,  7,  7  hexachloro-5-norborene- 
2,  3  dicarboxylic  anhydride. 

In  response  to  an  exporter's  petition, 
the  Department  of  Commerce  undertook 
a  review  of  the  rationale  for  the  controls 
and  decided  to  terminate  the  control  of 
chlorendic  anhydride  on  the  grounds 
that  the  availability  of  this  chemical  to 
ccMitrolled  countries  would  no  longer 
make  a  significant  contribution  to  the 
military  potential  of  those  countries. 
This  decision  was  made  in  consultation 
with  the  Departments  of  Defense. 
Energy  and  State  pursuant  to  section 
5(a)  of  the  Export  Administration  Act  of 
1979,  as  amended.  This  chemical 
remains  subject  to  export  controls  to 
Country  Groups  S  and  Z  for  foreign 
policy  reasons.  To  implement  this 
decision,  this  chemical  is  now  being 
added  to  15  CFR  399.2.  Supp.  No,  1, 
Interpretation  24,  and,  as  a  result,  will 
be  covered  by  ECCN  6799G. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Seevaratnam,  Capital  Goods 
Technology  Center,  Bureau  of  Export 
Administration,  (Telephone:  (202)  377- 
5695). 
SUPPUEMENTARY  INFORMATION 

Rulemaking  Reqoiremeots 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a]  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)),  exempts 


this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  also  is  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  mihtary  affairs  function  of 
the  United  States,  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibihty  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  removes  a  burden  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  by  eliminating  the 
requirement  for  a  validated  license  to 
Country  Groups  Q.  W,  Y.  the  People's 
Republic  of  China,  and  Afghanistan.  The 
reporting  requirement  for  validated 
licenses  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0625-0001. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Written  comments  {six  copies) 
should  be  submitted  to:  )oan  Maguire. 
Regulations  Branch.  Export 
Administratton.  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

Lists  of  Snbjects  in  15  CFR  Part  399 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  399  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  is  amended  as  follows: 

PART  3»9-{ AMENDED) 

1.  The  authority  citation  for  15  CFR 
Part  399  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-7Z  93  Stat.  503  (SO 

U.S.C.  app.  2401  et  seq.].  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L. 


99-m  of  )uly  12, 1985:  E.0. 12525  of  )uly  12, 
1985  (50  FR  28757,  July  16,  1985);  Pub.  L.  95- 
223  of  December  28. 1977  (50  U.S.C.  1701  et 
seq.y.  E.0. 12532  of  September  9, 1985  (50  FR 
36861,  September  10, 1985).  as  affected  by 
notice  of  September  4. 1986  (51  FR  31925. 
September  8. 1986):  Pub.  L  99-440  of  October 
2, 198ti  (22  U.S.C.  5001  et  set/.):  and  E.0. 12571 
of  October  27, 1986  (51  FR  39505,  October  29, 
1986). 

§399.2    [Amended] 

2.  In  Supplement  No.  1  to  §  399.2. 
under  Interpretation  24,  in  the  list 
entitled  "Organic  Chemicals"  add  the 
following  chemical  in  alphabetical 
order: 

Chlorendic  anhydride 

Dated:  ]uly  21, 1988. 
Michael  E.  Zacharta, 
Assistant  Secretary  for  Export 
Administration. 

|FR  Doc.  88-18048  Filed  8-9-88;  8:45  am] 
nUJNG  CODE  3S10-OT-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154, 157,  260  and  284 

(Docket  No.  RM87- 17-001,  Order  No.  493- 
A) 

Natural  Gas  Data  Collection  System 

Issued  August  1. 1988. 

agency:  Federal  Energy  Regulatoiy 

Commission,  DOE. 

action:  Final  rule;  order  on  rehearing. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
granting  rehearing  in  part  and  denying 
rehearing  in  part  of  Order  No.  493  (53  FR 
15023  (Apr.  27, 1988)),  a  final  rule 
requiring  natural  gas  companies  to  use 
an  electronic  medium  when  filing 
certain  rate  filings,  certificate  and 
abandonment  applications  and  FERC 
Forms.  This  order  extends  the 
implementation  dates  for  electronic  data 
submission  of  certain  FERC  Forms  and 
stays  the  implementation  of  electronic 
data  submission  of  rate  filings  and 
certificate  and  abandonment 
applications.  This  order  on  rehearing 
also  provides  that  an  implementation 
conference  will  be  held  on  September  12 
and  13,  1988. 

Finally,  on  July  1, 1988,  OMB 
approved  the  information  collection 
provisions  in  Order  No.  493.  This  order 
on  rehearing  provides  notice  of  the  OMB 
approval  and  a  list  of  the  OMB  control 
numbers. 

DATES:  This  order  on  rehearing  is 
effective  September  1, 1988.  The 


implementation  conference  will  held  on 
September  12-13, 1988. 

The  implementation  date  for  FERC 
Form  Nos.  8  and  11  is  November  30, 
1988:  for  FERC  Form  No.  16  is  April  30. 
1989;  and  for  rate,  tariff  and  certificate 
applications  is  March  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julia  Lake  White,  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street 

NE.,  Washington,  DC  20426,  (202)  357- 

8530. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  The 
full  text  of  this  order  on  rehearing  is 
available  on  CIPS  for  10  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Anthony  G.  Scusa,'  Charles  G. 
Stalon  and  Charles  A.  Trabandt. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  granting 
rehearing  in  part  and  denying  rehearing 
in  part  of  Order  No.  493,  a  final  rule 
requiring  natural  gas  companies  to  use 
an  electronic  medium  when  filing 
certain  rate  filings,  certificate  and 
abandonment  applications  and  FERC 
Forms.*  This  order  extends  the 


'  Commissioner  Sousa  resigned  effective  (uly  31. 
1988;  liowever.  he  was  present  and  voted  on  this 
item  at  the  meeting  of  July  27.  1988. 

'  53  FR  15023  (Apr.  27. 1988).  Ill  FERC  Stats.  & 
Regs.  I  .mSOB  (Apr.  5. 1988):  order  granting 
rehearing  for  the  purpose  of  further  consideration 
and  suspending  effective  date.  53  FR  16058  (May  S. 
1988).  Ill  FERC  Slats.  »  Regs.  |  30.813  (May  2. 1988): 
order  providing  new  effective  date.  53  FR  19283 
(May  27. 1988).  Ill  FERC  Stats  a  Regs.  !  30.817  (May 
19.  1988). 


implementation  dates  for  electronic  data 
submission  of  certain  FERC  Forms  and 
stays  the  implementation  of  electronic 
data  submission  of  rate  filings  and 
certificate  and  abandonment 
applications.  This  order  on  rehearing 
also  provides  that  an  implementation 
conference  will  be  held  on  September  12 
and  13, 1988. 

Finally,  on  July  1, 1988,  OMB 
approved  the  information  collection 
provisions  in  Order  No.  493.  This  order 
on  rehearing  provides  notice  of  the  OMB 
approval  and  a  list  of  the  OMB  control 
numbers. 

II.  Background 

The  Commission  issued  Order  No.  493 
on  April  5. 1988.  The  final  rule  amended 
the  Commission's  regulations  to  require 
that  on  or  after  September  30. 1988.  rate 
filings,  including  the  affected  tariff 
sheets,  submitted  pursuant  to  S  154.63; 
certificate  and  abandonment 
applications,  including  the  affected  tariff 
sheets,  under  Subparts  A,  E  and  F  of 
Part  157;  blanket  certificate  applications 
under  Subpart  G  of  Part  284;  and  FERC 
Form  Nos.  8, 11  and  16  in  Part  260,  must 
be  filed  on  an  electronic  medium. 
Additionally,  on  or  after  September  30. 
1988.  the  final  rule  required  any  natural 
gas  company  filing  a  general  rate 
proceeding  pursuant  to  section  4  of  the 
Natural  Gas  Act  and  §  154.63.  or 
submitting  a  restatement  of  the  natural 
gas  company's  base  tariff  rate  pursuant 
to  §  154.303(e),  to  make  a  one-time  only 
filing  which  submits  the  company's 
entire  tariff,  except  for  executed  service 
agreements,  on  an  electronic  medium. 
The  final  rule  also  required  natural  gas 
companies  to  submit  FERC  Form  Nos.  2, 
2A,  14  and  15  on  an  electronic  medium 
on  or  after  December  30. 1988.  The  final 
rule  provided  a  waiver  for  natural  gas 
companies  that  do  not  have  any 
electronic  capability  to  comply  with  the 
electronic  data  submission  requirement. 
The  final  rule  also  revised  the 
Commission's  confidentiality  procedures 
in  §  388.112  to  provide  procedures  for 
protecting  confidential  data  filed  on  an 
electronic  medium. 

Finally,  the  rule  severed  FERC  Form 
No.  591  from  this  rulemaking  docket  and 
established  a  new  docket  number 
RM88-12-000  in  which  to  consider  it. 
This  action  provided  the  Commission 
additional  time  to  address  concerns 
raised  by  the  comments  to  the  proposed 
FERC  Form  No.  591. 

The  Commission  granted  rehearing  foi 
the  purpose  of  further  consideration  on 
May  2. 1988.'  The  order  granting 


'  53  FR  16058  (May  5. 1988).  Ill  FERC  Stats,  ft 
Regs. !  30,813. 
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rehearing  provided  appticants  filing 
timely  petitions  for  rehearing  an 
additional  period  of  time  to  review  the 
record  formats  for  Order  No.  483.* 
Additionally,  the  order  suspended  the 
effective  date  of  Order  No.  493  until  the 
record  formats  were  available.' 
Seventeen  requests  for  rehearing  and 
twelve  supplemental  comments  were 
filed."  For  the  reasons  provided  below, 
the  Commission  is  granting  rehearing  in 
part  and  denying  rehearing  in  part  of 
Order  No.  493,  providing  certain 
implementation  dates  and  scheduling 
the  implementation  conference. 

III.  Notice  of  OMB  Control  Numbers 

The  Paperwork  Reduction  Act  ^  and 
the  OfBce  of  Management  and  Budget's 
regulations  *  require  that  OMB  approve 
certain  information  collection 
requirements  imposed  by  agency  rules. 
On  July  1. 1988,  OMB  approved  the 
information  collection  requirements  in 
FERC  Form  No.  2  under  OMB  Control 
No.  1902-0028;  FERC  Form  No.  2A  under 
OMB  Control  No.  1902-0030;  FERC  Form 
No.  8  under  OMB  Control  No.  1902-0026; 
FERC  Form  Na  11  under  OMB  Control 
No.  1902-0032;  FERC  Form  No.  14  under 
OMB  Control  No.  1902-0027;  FERC  Form 
No.  15  under  OMB  Control  No.  1902- 
0037;  FERC  Form  No.  18  under  OMB 
Control  No.  1902-0025;  FERC  Form  No. 
537  under  OMB  Control  No.  1902-0060; 
FERC  Form  No.  542  under  OMB  Control 
No.  1902-0070  and  FERC  Form  No.  577 
under  OMB  Control  No.  1902-0128. 
Therefore,  Order  No.  493  is  effective  on 
August  1, 1968.  No  amendment  of  OMB 
Control  Numbers  in  18  CFR  389.101(b)  is 
required. 

rv.  ImplementatioD  Issues 

A  Timetable  for  Implementation 

Order  No.  493  requires  that,  on  or 
after  September  30. 1988.  rate  filings, 
including  the  affected  tari^  sheets, 
submitted  pursuant  to  §  154.63; 
certificate  and  abandonment 
applications,  including  the  ejected  tariff 
sheets,  under  Subparts  A.  E  and  F  of 
Part  157;  blanket  certificate  applications 
under  Subpart  G  of  Part  284;  and  FERC 
Form  Nos.  8. 11  and  16  in  Part  260,  must 
be  filed  on  an  electronic  medium.  On  or 
after  September  30. 1986,  any  natural 
gas  company  filing  a  general  rate 


proceeding  pursuant  to  section  4  of  the 
Natural  Gas  Act  and  \  154.63,  or 
submitting  a  restatement  of  the  natural 
gas  company's  base  tariff  rate  pursuant 
to  S  154.303(e).  must  make  a  one-time 
only  filing  which  resubmits  the 
company's  entire  tariff,  except  for 
executed  service  agreements,  on  an 
electronic  medium.  Additionally,  on  or 
after  December  sa  1968.  FERC  Form 
Nos.  2.  2A,  14  and  IS  must  be  submitted 
on  an  electronic  medium. 

A  number  of  applicants  for  rehearing  * 
request  the  Commission  to  revise  this 
implementation  schedule  to  reflect  a 
phased-in  approach.*"  Specifically,  the 
Interstate  Natural  Gas  Association  of 
America  (INGAA)  proposes  an 
alternative  timetable  for  implementation 
of  Order  No.  493."  Alternatively. 
Natural  Gas  Pipeline  Co.  of  America 
requests  the  Commission  to  provide  a 
one  year  transition  period.  Additionally. 
INGAA  and  ANR  &  CIG  propose  that 
the  Commission  establish  a  joint  FERC/ 
INGAA  Task  Force  to  work  with  the 
Commission  in  implementing  the  order. 
ANR  &  CIG  also  propose  a  pilot  program 
for  testing  and  processing  electronic 
filings  during  1968,  before  the 
Commission  implements  the  electronic 
data  submission  requirements  in  Order 
No.  493. 

ANR  &  CIG  argue  that  the 
Commission  should  adopt  the  formats  in 
Order  No.  493  with  the  modifications 
and  clarifications  suggested  by  the 
applicants  in  their  petitions  for 
rehearing  zr^i  supplemental  comments 
and  provide  that  proposed  FERC  Form 
No.  591  will  not  duplicate  any 
information  provided  pursuant  to  Order 
No.  493.  They  argue  that,  if  the  formats 
proposed  in  Order  No.  493  are  modified 
and  clarified,  it  will  no  longer  be 
necessary  to  change  or  duplicate  the 
formats  when  and  if  FERC  Form  No.  591 


*  Supplemental  commcnu  were  due  on  or  before 
)uly  S.  1988. 

*  On  May  19, 1988.  the  Commrasion  Issued  a 
notice  of  availability  of  record  formats  and  an  order 
providias  ■  new  aSacttve  date  of  Augnst  1. 1988. 53 
FR 19283  (May  27. 1988).  IH  FERP.  Stata.  k  Re«». 
130817. 

*  The  liat  of  applfcanti  for  rehearing  Is  attached 
as  Appendix  A. 

'  44  U.S.C  yan-aua  (laaa). 

*  S  CFR  Part  1320  (1988). 


*  See.  e^..  ANR  Pipeline  Co.  S  Colorado 
Interstate  Gas  Co.  (ANR  •  QC).  AriOa.  Inc.  (Arkla). 
CNG  Transmission  Corp.  (CNG).  Columbia  Gas 
Corporation  (Coiumbia  Gas).  El  Paso  Natural  Gai 
Co.  (El  Paso)  Enron  interstate  Pipelines  (Enron)  and 
Natural  Gas  Pipeline  Co.  of  America  (Natural  Gas). 

■°  On  (une  30.1988.  ANR  k  QG  Tiled  a  separate 
motion  for  an  extension  of  the  implementation  dates 
in  Order  No.  483  for  at  least  M)  days.  ANR  &  QG 
argue  that  this  action  needs  to  be  taken  by  the 
Commission  before  issuance  of  an  order  on 
rehearing.  On  July  15. 1988.  High  Island  Offshore 
System  Tiled  an  answer  in  support  of  ANR  &  CIG's 
motioB.  AdditionaUy,  interstate  Natural  Gaa 
Associatian  of  America  (INGAA)  and  Texas 
Eastern  Transmisaion  Corp.  (Texas  Eastern)  in  their 
supplemental  comments  requested  (he  Conunisaion 
to  immediately  stay  the  imptementstion  dates 
pending  issuance  of  an  order  or  rehearing.  SitKC  this 
order  extends  the  imptementation  dates,  the 
rs^ueats  have  i)ecii  renoeved  moot. 

'  *  A  sfiBilar  timetable  was  proposed  by  ANR  S 
CIG.  INCAA's  HiMlable  was  supported  by  El  Paso, 
Texas  Eaalctn  h  Algonquin  end  Tranacontiacnlal 
Gas  Pipe  Line  Corp.  (Transco). 


is  issued.  They  conclude  that,  in  the 
event  the  Commission  proceeds  with  the 
issuance  of  FERC  Form  No.  591.  it 
should  require  reporting  on  an  electronic 
medium  in  Order  No.  493  only  those 
forms  which  are  not  going  to  be  changed 
or  eliminated  by  FERC  Form  No.  591. 

Finally,  Enron  requests  the 
Commission  to  consider  a  five  year 
moratorium  on  any  further  changes  to 
electronic  data  submission  of  the 
information  in  the  formats  in  Order  No. 
493. 

The  Commission  is  extending  the 
implementation  dates  for  electronic  data 
submission  of  certain  FERC  Forms.  The 
new  implementation  dates  are:  FERC 
Form  Nos.  8  and  11.  November  30, 1988; 
and  FERC  Form  No.  16.  April  30, 1989. 
Implementation  dates  for  forms  filed 
annually  (FERC  Form  Nos.  2.  2A,  14  and 
15)  will  not  be  extended.  Additionally, 
the  Commission  is  staying  the 
implementation  dates  for  the  rate  and 
tariff  filings  and  certificate  and 
abandonment  applications.  Revised 
record  formats  for  rates,  tariffs  and 
certificates  will  be  available  on 
November  30, 1988  and  the  new 
implementation  date  will  be  March  31, 
1989. 

The  Commission,  however,  declines  to 
adopt  any  proposals  to  limit  future 
action  on  either  the  formats  covered  in 
Order  No.  493  or  the  format  for  proposed 
FERC  Form  No.  591.  The  Commission 
must  be  able  to  update  its  forms  and 
reporting  requirements  as  changes  occur 
in  the  natural  gas  industry."  The 
Commission  declared  in  Order  No.  493 
that  it  will  begin  the  transition  to 
electronic  data  submission  in  Order  No. 
493  by  implementing  procedures  to 
computerize  the  receipt,  processing  and 
analysis  of  a  portion  of  the  information 
that  the  Commission  presently  uses  to 
regulate  the  natural  gas  industry.  At  the 
same  time,  the  Commission  provided  in 
Order  No.  493  that  it  will  continue  to 
pursue  in  the  new  rulemaking  docket  the 
proposal  to  standardize,  consolidate  and 
update  the  information  the  Commission 
requires  from  natural  gas  companies  and 
to  simplify  the  format  in  which  data  is 
submitted  as  proposed  in  FERC  Form 
No.  591. 

B.  Implementation  Conference 

Some  of  the  applicants  for  rehearing 
request  the  Commission  to  schedule  the 
implementation  conference  provided  in 
Order  No.  493  as  soon  as  possible  to 


'*  For  example,  the  Conaniaaioa  has  issued  a 

notice  of  proposed  rulemaking  in  Docket  No.  RM88- 
18-000,  proposing  to  replace  the  Statement  of 
Financial  Poaition  with  the  Statement  of  Cash  Flows 
in  FERC  Fans  No*.  1.  IF.  2. 2A  and  8. 


work  through  the  technical  problems 
associated  with  the  new  electronic  data 
submission  requirement."  An 
implementation  conference  will  be  held 
on  September  12  and  13. 198a  The 
Commission  will  issue  a  separate  notice 
providing  details  on  this  conference. 

C.  Filing  Paper  Copies  with  Electronic 
Data  Submission 

Under  Order  No.  493,  natural  gas 
companies  are  required  to  continue 
filing  the  traditional  number  of  required 
paper  copies.  The  Commission  noted  in 
Order  No.  493  that  it  will  consider  in  a 
year  reducing  the  number  of  paper 
copies  to  be  filed  with  the  electronic 
data  submission.  Applicants  argue  that 
filing  both  electronic  data  and  the 
traditional  paper  copies  for  a  year  is 
burdensome  and  unnecessary.  *  *  INCAA 
requests  the  Commission  to  allow  fdings 
to  be  submitted  in  only  one  of  the  two 
media  [i.e.,  paper  or  electronic)  on  the 
date  the  filing  is  due  with  a  30-day  grace 
period  to  submit  duplicate  data  on  the 
alternate  medium.  Transco  and  Enron 
propose  that  the  Commission  should 
allow  natural  gas  companies  to  submit 
each  filing  first  in  paper  copy  format  and 
30  days  later  in  an  electronic  medium. 
According  to  the  applicants,  this  would 
allow  additional  time  for  uploading  the 
data  into  a  single  electronic  medium. 

The  Commission  declines  to  adopt 
these  proposals.  The  requirement  to  file 
paper  copies  is  a  transitional 
requirement  that  is  necessary  to  ensure 
a  smooth  and  orderly  transition  from 
filing  paper  copies  to  filing  on  an 
electronic  medium.  As  the  Commission 
and  natural  gas  companies  develop 
procedures  to  handle  electronic  data 
submission,  the  Commission  will  be  able 
to  reduce  the  number  of  paper  copies 
required  to  be  filed.  Additionally,  the 
Commission  notes  that  the  paper  copies 
must  correspond  with  the  data 
submitted  on  the  electronic  medium.  If 
natural  gas  companies  separate  the 
filing  of  the  paper  copies  and  the 
electronic  medium,  there  is  a  greater 
likelihood  for  discrepancies  between  the 
two  filings.  Once  the  data  are  entered  on 
an  electronic  medium,  the  Commission 
believes  there  will  be  little  hardship  in 
requiring  a  natural  gas  company's 
computer  to  generate  the  paper  copies. 
The  Commission,  therefore,  rejects  these 
proposals. 

D.  Acceptable  Hardware 

Order  No.  493  provided  a  list  of 
electronic  media  suitable  for  filing 
electronically  with  the  Commission. 
Apple  Computer  requests  the 


Commission  to  expand  the  list  of 
acceptable  hardware  suitable  for 
electronic  data  submission.  At  this  time, 
the  Commission  cannot  accommodate 
Apple  Computer's  request.  The  list  of 
acceptable  hardware  provided  in  Order 
No.  493  represents  the  types  of 
hardware  currently  available  to  the 
Commission.  The  Commission  notes, 
however,  that  as  new  hardware 
becomes  available  and  is  in  general  use 
throughout  the  Commission,  it  will 
expand  the  list 

E.  Waiver  Provision  and  Potential  for 
Penalties 

Order  No.  493  specifically  provides 
that  natural  gas  companies  lacking  any 
electronic  capability  to  comply  with  the 
electronic  data  submission  requirement 
may  apply  for  a  waiver  from  the 
electronic  data  submission 
requirement"'  Order  No.  493  also 
provides  that  companies  denied  a 
waiver  will  have  30  days  from  the  date 
of  the  denial  to  submit  their  filings  on  an 
electronic  medium.  Applicants  request 
the  Commission  to  expand  this  waiver 
provision  to  include  reasons  other  than 
lack  of  computer  capability."  For 
example,  ANR  &  CIG  request  the 
Commission  to  expand  the  waiver 
provision  to  encompass  situations 
where  a  company  requires  short-term 
waivers  due  to  an  inability  to  meet  the 
present  implementation  schedule,  a 
requirement  to  make  other  electronic 
filings  [i.e.,  the  electronic  filing 
requirement  for  FERC  Form  No.  592)  or 
an  inability  to  resolve  problems  with  the 
record  formats.  Northwest  specifically 
requests  the  Commission  to  enlarge  the 
period  to  comply  with  the  electronic 
data  submission  requirement  after 
denial  of  a  waiver  pursuant  to 
§  385.2011(c)  of  the  Commission's 
regulations  from  30  days  to  120  days. 
Noting  that  in  most  instances  a  request 
for  waiver  will  be  triggered  by  a  natural 
gas  company's  lack  of  computer 
capability  and  by  its  inability  to 
expeditiously  gather  the  data  requested. 
Northwest  argues  that  the  30-day  period 
will  not  be  long  enough. 

The  Commission  declines  to  adopt 
these  proposals.  Enlarging  either  the 
standards  for  granting  a  waiver  or  the 
30-day  time  period  provided  for 
compliance  after  denial  of  a  waiver 
could  unduly  delay  natural  gas  company 
efforts  to  make  data  submissions  on  an 
electronic  medium.  Natural  gas 
companies  that  cannot  comply  in  the  30- 
day  period  may  seek  an  extension  of 
time  to  submit  their  filings.  The 


Commission  will  review  these  requests 
for  extensions  of  time  on  a  case-by-case 
basis.  The  Commission  anticipates, 
however,  that  as  natural  gas  companies 
make  the  transition  to  electronic  data 
submission  there  will  be  no  problem 
with  the  30-day  filing  rule  after  denial  of 
a  waiver. 

Applicants  argue,  further,  that  a 
natural  gas  company's  good  faith  efforts 
to  comply  with  the  electronic  data 
submission  requirement  should  suffice 
as  protection  from  penalties  when  the 
filing  is  in  some  way  deficient."  The 
Commission  disagrees.  Current 
regulations  permit  the  rejection  of 
deficient  filings."  TTie  Commission  does 
not  believe  that  there  is  a  need  for  a 
separate  standard  to  reject  deficient 
filings  made  on  an  electronic  medium. 
The  Commission,  therefore,  will 
continue  its  present  practice  of  rejecting 
deficient  filings  based  on  the  standards 
provided  in  the  Commission's  current 
regulations. 

F.  Electronic  Data  Submission  by  Local 
Distribution  Companies 

Iowa-Illinois  Gas  and  Electric 
Company  requests  the  Commission  to 
exclude  state-regulated  local 
distribution  companies  (LDC)  from  the 
electronic  data  submission  requirement 
in  Order  No.  493.  Iowa-Illinois  a:-gues 
that  Order  No.  493  requires  LDC's 
subject  to  limited  Commission 
jurisdiction,  because  of  their  multistate 
distribution  service  areas,  to  comply 
with  the  electronic  data  submission 
requirement.  According  to  Iowa-Illinois. 
this  is  burdensome.  The  Commission 
declines  to  make  this  specific 
exemption.  To  the  extent  that  LDCs  are 
required  to  make  any  of  the  filings 
specified  in  §  385.2011  of  the 
Commission's  regulations,  these 
companies  will  be  required  to  file  on  an 
electronic  medium.  Electronic  data 
submission  by  all  natural  gas  companies 
must  be  uniform  to  ensure  an  orderly 
transition  to  the  filing  of  all  data 
electronically.  To  the  extent  that  LDC's 
are  unduly  burdened  by  the  electronic 
data  submission  requirement  the 
Commission  will  consider  waivers  on  a 
case-by-case  basis. 

G.  Software  Programs 

In  Order  No.  493,  the  Commission 
stated  that  on  )uly  30, 1988,  the 
Commission  would  have  software 
available  to  produce  a  paper  copy  for 


' '  See.  r«-  INCAA  and  Tranaco. 

'*  See.  e.g..  ANR  &  CIC  and  Natural  Caa 


' »  Sfre  18  CFR  385.2011(6)14). 
>•  See.  e.g..  ANR  A  CIC  and  Northwest  Pipeline 
Corp.  (Northwest). 


"  See.  e.g..  ANR  &  CIC.  Algonquin  Cat 
Transmission  Company  (Algonquin).  Columbia  Gas 
Transmission  Corp.  (Columbia  Cas).  El  Paso, 
I.NGAA.  Natural  Cat  and  Tranaco. 

■•  See.  eg..  IB  CFR  1S4.63(c).  157.S  and  3«U001tb) 
(1987). 
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rate  filings  under  §§  154.63  and 
154.303(e)  of  the  Commission's 
regulations,  for  certificate  and 
abandonment  applications  under 
Subparts  A,  E  and  F  of  Part  157  and 
Subpart  G  of  Part  284,  and  for  FERC 
Form  Nos.  8, 11  and  16  in  Part  260.  The 
Commission  also  stated  that  on  October 
30, 1988,  it  would  have  software 
available  to  produce  a  paper  copy  for 
FERC  Form  Nos.  2.  2A,  14  and  15. 

Applicants  argue  that  the  number  and 
complexity  of  the  record  formats  require 
further  review  and  analysis  before 
software  development  can  begin." 
Applicants  argue,  further,  that  the 
Commission  should  make  its  data 
checking  routines  public.*"  The 
Commission  does  not  presently  have 
data  edit  criteria  developed  for  the 
record  formats.  The  Commission  will 
make  these  data  edit  criteria  publicly 
available  when  they  are  developed.  The 
Commission  will  have  its  software 
programs  for  producing  paper  copy  of 
the  electronic  filing  available  60  days 
prior  to  the  implementation  date  for 
each  filing  required  in  Order  No.  493.  To 
the  extent  the  record  formats  are  revised 
as  a  result  of  the  technical  corrections  at 
the  implementation  conference  in 
September,  revised  software  programs 
incorporating  these  changes  will  also  be 
available  60  days  prior  to  the 
implementation  date. 

The  Commission  notes,  however,  that 
these  software  programs  for  report 
writing  and  data  editing  are  not 
interchangeable  on  all  computers 
without  adaptation.  The  Commission 
does  not  make  any  guarantee,  express 
or  implied,  as  to  the  accuracy  of  the 
Commission's  software  or  data  edit 
criteria  on  the  natural  gas  company's 
computer.  The  Commission's  software  is 
provided  as  public  software  for  the 
convenience  of  the  natural  gas 
companies.  Natural  gas  companies  may 
be  required  to  make  adaptations  to  the 
Commission's  software  and  data  edit 
criteria  in  order  to  provide  a  copy  of  the 
electronic  data  submission  that  can  be 
read  by  the  public.  Additionally,  the 
Commission  notes  that  natural  gas 
companies  are  free  to  prepare  their  own 
programs  using  the  record  formats 
provided  by  the  Commission. 

Enron  requests  the  Commission  to 
clarify  whether  a  natural  gas  company 
can  convert  software  generated  text  to 
an  ASCII  file  for  submission  to  the 
Commission  on  PC  diskette.  The 
Commission  will  accept  text-only  files  in 
ASCII  128  character  set  as  defined  in  the 
Federal  Information  Processing 


Standards  Publication  (FIPS  Pub.  1-2). 
To  the  extent  natural  gas  companies  file 
text-only  data  on  PC  diskettes,  they  may 
use  the  ASCII  character  set. 

H.  Use  of  Mixed  Electronic  Media  for 
Electronic  Data  Submission 

Northwest  asks  the  Commission  to 
clarify  whether  natural  gas  companies 
will  be  allowed  to  make  electronic  data 
submissions  in  mixed  media.  Under  the 
Commission's  current  regulations, 
natural  gas  companies  are  required  to 
use  one  type  of  electronic  medium  for 
electronic  data  submission.  The 
Commission  will  continue  to  accept  only 
one  type  of  electronic  medium  for  a 
filing.  The  Commission  believes  that  use 
of  only  one  electronic  medium  decreases 
the  likelihood  for  discrepancies  or 
missing  data.  Additionally,  the 
requirement  decreases  the  burden  on  the 
Commission  to  create  a  complete  copy 
of  a  natural  gas  company's  electronic 
filing. 

/.  Confidentiality  Procedures 

Applicants  argue  that  the  Commission 
should  provide  specific  rules  to  protect 
the  confidentiality  of  sensitive  data  and 
to  assure  against  unauthorized 
disclosure.**  They  argue  that  the 
confidentiality  provisions  in  Order  No. 
493  may  be  inadequate.  They  argue  that 
the  Commission  should  include  a 
detailed  explanation  of  how  the 
confidentiality  of  sensitive  information 
will  be  protected  to  ensure  against 
unauthorized  disclosure  of  the  data  by 
the  Commission  and  the  Commission's 
staff. 

In  Order  No.  493,  the  Commission 
amended  its  confidentiality  procedures 
in  §  388.122  to  protect  confidential  data 
filed  on  an  electronic  medium.  These 
procedures  are  similar  to  the 
Commission's  current  procedures  for 
protecting  paper  copies  containing 
confidential  data.  The  Commission 
believes  these  procedures  are  sufficient 
to  protect  paper  copies  filed  with  an 
electronic  medium.  The  Commission  will 
protect  confidential  data  stored  in  the 
Commission's  computer  data  bases  in 
compliance  with  standards  developed 
by  the  National  Bureau  of  Standards 
pursuant  to  the  Computer  Security  Act 
of  1987.22  Additionally,  the 
Commission's  record  formats  provide 
natural  gas  companies  the  capability  to 
indicate  whether  the  information  in  a 
record  is  confidential.  The  Commission 
believes  these  procedures  are  sufficient 
to  protect  confidential  information  in  the 
Commission's  computer  data  l>ases. 


/.  Procedural  Defects 

Applicants  argue  that  Order  No.  493 
contains  fundamental  procedural 
defects,  including  failure  to  demonstrate 
that  the  present  system  needs  to  be 
changed,  failure  to  provide  adequate 
notice  and  comment  and  failure  to 
address  comments  in  the  rulemaking 
docket.*^  According  to  applicants,  the 
Commission  should  reissue  the  final  rule 
with  these  flaws  corrected. 

Order  No.  493  is  a  procedural  rule 
revising  procedures  for  reporting 
information  to  the  Commission.  The 
Commission  believes  that  Order  No.  493 
is  a  logical  outgrowth  of  the  original, 
duly  noticed  rulemaking  proposal.**  The 
Commission  noted  in  Order  No.  493  that 
a  number  of  natural  gas  companies  in 
their  comments  on  the  notice  of 
proposed  rulemaking  (NOPR)  generally 
supported  the  proposal  that 
jurisdictional  natural  gas  companies 
make  all  or  a  part  of  their  rate, 
certificate  and  report  filings 
electronically.  The  Commission 
concludes,  therefore,  the  Order  No.  493 
is  clearly  within  the  scope  of  the 
proposals  in  the  NOPR.  The  changes 
made  in  Order  No.  493  were  made  in 
response  to  these  comments  submitted 
on  the  NOPR. 

Finally,  the  Commission  notes  that 
most  of  the  comments  filed  in  this 
rulemaking  docket  addressed  proposed 
FERC  Form  No.  591.  Based  on  its  review 
of  these  comments  in  Order  No.  493,  the 
Commission  severed  proposed  FERC 
Form  No.  591  into  a  separate  rulemaking 
docket,  in  Docket  No.  RM88-12-000.  The 
record  pertaining  to  proposed  FERC 
Form  No.  591,  including  the  extensive 
comments  addressing  the  proposed 
form,  was  transferred  to  the  new 
rulemaking  proceeding.  The  Commission 
will  address  those  comments  when  a 
final  rule  is  issued  in  that  rulemaking 
docket. 

V.  Technical  Questions  on  the  Record 
Formats 

The  Commission  notes  that  numerous 
specific  technical  questions  were  raised 
on  the  record  formats  for  the  FERC 
Forms  and  the  rate  and  tariff  filings  and 
certificate  and  abandonment 
applications.  The  Commission  is 
including  as  Appendix  B  to  this  order  on 
rehearing  responses  to  the  technical 
questions  on  the  FERC  Forms  record 


'•  See.  e.g..  Columbia  Gas  and  Transco. 
"•  See.  e.g..  INCAA  and  Transco. 


2'  See.  e.g..  INGAA  and  Natural  Gas. 
"  Public  Uw  No.  101-235  Stal.  1724.  codified  al 
15  U.SC.  278g-c. 


"  See.  e.g..  A.NR  a  CIG  and  Texas  Eastern 
'*  See.  e.g..  South  Terminal  Corp.  v.  EPA.  504  F.2d 
646.  65.9  (isl  Cir.  1974):  BASF  Wyandotte  Corp.  v 
Costle.  6m  F.2d  837.  642  (1st  Cir.  1979).  cert,  denied 
sub nom.  Eli  Lilly  «  Co.  v.  Costle. 444 U.SC.  1096 
(1980)  and  Small  Refiner  I.ead  Task  Force  v  EPA. 
705  F.2d  506.  547  (D.C  Cir  1983). 
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formats.  Responses  to  the  technical 
questions  on  the  rate,  tariff,  and 
certificate  record  formats  will  be 
attached  to  the  notice  of  the 
implementation  conference. 
Additionally,  the  Commission  will 
address  all  these  questions  at  the 
implementation  conference.  The 
Commission  notes  that,  to  the  extent 
these  technical  questions  have  identified 
new  reporting  requirements,  the  record 
formats  will  be  revised  to  delete  all  such 
new  reporting  requirements. 

Revised  record  formats  for  the  FERC 
Forms  incorporating  changes  and 
additional  corrections  identified  by 
Commission  staff  are  now  available  in 
the  Commission's  Public  Reference 
Room.  A  list  of  these  corrections  is 
attached  to  this  order  as  Appendix  C. 
The  Commission  will  issue  revised 
record  formats  for  rates,  tariffs,  and 
certificates  after  the  implementation 
conference,  incorporating  changes  in 
response  to  bodi  the  te<^iiiical  questions 
raised  on  rehearing  and  any  further 
issues  identified  by  natural* gas 
companies  during  the  conference. 

Ust  of  Subjects 

18  CFR  Part  154 

Alaska.  Nahiral  gas.  Pipelines. . 
Rqxjrting  and  reccmikeeping 
requirements. 

18  CFR  Part  157 

Administrative  practice  and 
procediue.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  260 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  284 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  1S4, 157.  280 
and  284.  Title  18.  Chapter  I,  Code  of 
Federal  Regulations,  as  set  forth  below. 

By  tlie  Cotamiisioo. 
Lois  D.  CashelL 
Acting  Secretary. 

PART  154-AATE  SCHEDULES  AND 
TARIFFS 

1.  The  authority  citation  for  Part  154 
continues  to  read  as  follows: 

Audioiity:  Natural  Gas  Act.  15  VS.C  717- 
7l7w  (19B2):  Department  of  Energy 
Organization  Act.  42  U.S.C.  7102-7352  (1982); 
E.0. 12009.  3  CFR  1978  Comp.,  p.  142; 
Independent  Offices  Appropriations  Act.  31 
U.S.C.  9701  (1982). 


§  1S4.1    [Amended] 

2.  In  §  154.1,  paragraphs  (b)  and  (c). 
the  words  "September  30, 198a"  are 
removed  and  the  words  "March  31, 
1989,"  are  inserted  in  their  place. 

§  154.26    [Amended] 

3.  In  8  154.26,  paragraph  (b),  the  words 
"September  30, 1988,"  are  removed  and 
the  words  "March  31, 1989."  are  inserted 
in  their  place. 

§154.31    (Amended] 

4.  In  5  154.31,  paragraphs  (a)  and  [b). 
the  words  "September  30, 1988,"  are 
removed  and  the  words  "March  31. 
1989,"  are  inserted  in  their  place. 

§154.32    (Amended] 

5.  In  5  154.32.  paragraphs  {a)  and  (b), 
the  words  "September  30. 1988,"  are 
removed  and  the  words  "March  31. 
1989,"  are  inserted  in  their  place. 

§154.34    (Amended] 

6.  In  {  154.34,  paragraphs  (a)(i)  and 
(a)(ii),  the  words  "September  30, 1988," 
are  removed  and  the  words  "March  31, 
1989,"  are  inserted  in  their  place. 

§154.61    (Amended] 

7.  In  5  154.61,  the  words  "September 
30, 1988."  are  removed  and  the  words 
"March  31, 1989."  are  inserted  in  their 

place. 

§15442   (Amended] 

8.  In  S  154.62,  the  words  **September 
30, 1988,"  are  removed  and  the  words 
"March  31. 1968."  are  inserted  in  their 
place. 

§154u63    (Amended] 

9.  In  5  154.63.  paragraphs  (bKlKiv). 
(b](5).  (c)(lKi).  {cMl)(ii),  (d)(3)  and 
(e)(4){i).  the  words  "September  30. 1988," 
are  removed  and  the  words  "March  31. 
1989,"  are  inserted  in  their  place. 

§154.303    [Amended] 

10.  In  i  164.303.  paragraph  (e)(l)(ii). 
the  words  "September  30. 19Ba"  are 
removed  and  the  words  "March  31, 
1989,"  are  inserted  in  their  place. 

PART  157>-APPLiCATIONS  FOR 
CERTIFICATES  OF  PUBUC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

11.  The  authority  citation  for  Part  157 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
7l7w  (19B2);  Natural  Gas  Policy  Act  of  1974 
15  U.S.C.  3301-3432  (1982);  Department  of 
Energy  Organization  Act,  42  U.S.C.  7101-7352 
(1982);  E.0. 12009,  3  CFR  1978  Comp.,  p.  142. 


§157.6    [Amended] 

12.  In  §  157.6.  paragraph  (a)(1).  the 
words  "September  30, 1988,"  are 
removed  and  the  words  "March  31. 
1989,"  are  inserted  in  their  place. 

§  157.14    [Amended] 

13.  In  5  157.14,  paragraph  (a),  the 
words  "September  30, 1988,"  are 
removed  and  the  words  "March  31, 
1989,"  are  inserted  in  their  place. 

§157.17    [Ameftded] 

14.  In  S  157.17,  paragraphs  (a)  and  (b), 
the  words  "September  30, 1988,"  are 
removed  and  the  words  "March  31. 
1989,"  are  inserted  in  their  place. 

§157.20    (Amended] 

15.  In  §  157.20,  paragraphs  (c)  and  (d), 
the  words  "September  30, 1988,"  are 
removed  and  the  words  "March  31, 
1989,"  are  inserted  in  their  place. 

§157.205    [Amended] 

16.  In  §  157.205.  paragraph  (b)(1),  the 
words  "September  3a  1988,"  are 
removed  and  the  words  "March  31, 
1989,"  are  inserted  in  their  place. 

PART  260~STATEMENTS  AND 
REPORTS  (SCHEDULES) 

17.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  Natural  Gaa  Act  15  U.S.C  717- 
717w  (1982);  Department  of  Energy 
Organization  Act.  42  U.S.Q  7101-7352  (1982): 
Natural  Gas  Policy  Act  of  1978, 15  U5.G 
3301-3432  (1982);  E.0. 120081  3  CFR  1978 
Comp.,  p.  142. 

§260.3    [Amended] 

1&  In  §  260.3,  paragraphs  (b)(l)(i)  and 
(b)(l)(ii).  the  words  "September  3a 
1988."  are  removed  and  the  words 
"November  30. 1988."  are  inserted  in 
their  place. 

§260.11    [Amended] 

19.  In  S  260.11.  paragraphs  (b),  the 
words  "September  3a  1988."  are 
removed  and  the  words  "November  30. 
1988,"  are  inserted  in  their  place. 

§260.12    (Amended] 

20.  In  (  260.12,  paragraph  (b)(1).  the 
words  "September  30, 1988."  are 
removed  and  the  words  "April  30, 1989" 
are  inserted  in  their  place. 

PART  284— CERTAIN  SALES 
TRANSMISSION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

21.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 
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Authority:  Natural  Gas  Act,  15  U  S.C.  717- 
717w  (1982)  as  amended;  Natural  Gas  Policy 
Act  of  1978.  15  U.S.C.  3301-3432  1982; 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101-7352  (1982);  E.0. 12009,  3  CFR 
1979  Comp.,  p.  142. 

§284.22    (Amended] 

22.  In  §  284.221,  paragraph  (b)(1).  the 
words  "September  30, 1988,"  are 
removed  and  the  "March  31, 1989,"  are 
inserted  in  their  place. 

Note. — These  Appendices  Will  Not  Be 
Published  in  the  Code  of  Federal  Regulations. 

Appendix  A — Petitions  for  Rehearing  of 
Order  No.  493 

(1)  Algonquin  Gas  Transmission 
Company  • 

(2)  ANR  Pipeline  Company  and 
Colorado  Interstate  Gas  Company  ' 

(3)  Apple  Computer,  inc.  " 

(4)  Arl<Ia,  Inc.  ' 

(5)  Citizens  Energy  Corporation  and 
Citizen  Gas  Supply  Corporation 

(6)  CNG  Transmission  Corporation  ' 

(7)  Columbia  Gas  Transmission 
Corporation  " 

(8)  El  Paso  Natural  Gas  Company  ' 

(9)  Enron  Interstate  Pipelines  • 

(10)  Interstate  Natural  Gas 
Association  of  America  ' 

(11)  Iowa-Illinois  Gas  and  Electric 
Company 

(12)  Natural  Gas  Pipeline  Company  of 
America 

(13)  Northwest  Pipeline  Corporation  ' 

(14)  Tennessee  Gas  Pipeline 
Company  ' 

(15)  Texas  Eastern  Transmission 
Corporation  ' 

(16)  Transcontinental  Gas  Pipe  Line 
Corporation 

(17)  United  Gas  Pipe  Line  Company  ' 

Appendix  B — Commission  Responses  to 
Technical  Questions  on  the  Record 
Formats  for  the  FERC  Forms 

A.  General  Technical  Questions 

INGAA  argues  that  the  Commi.ssion 
should  not  alter  existing  reporting 
requirements.  According  to  INGAA. 
Order  No.  493  changes  filing 
requirements  and  adds  to  the  reporting 
burden  by  asking  for  detailed  and 
narrow  codification  of  reported 
information  and  by  imposing  rigid 
standards  on  reporting  gas  measurement 
data.  INGAA  proposes  that  data 
currently  reported  in  uncoded  form 
should  remain  that  way.  and  that  codes 
should  be  removed  from  all  formats 
where  they  do  not  exist  in  current  forms. 
INGAA  also  proposes  that  the 
Commission  modify  forms  to  allow  other 
pressure  and  temperature  standards  in 


UMI 


'  IndicHles  appliuant  filed  supplemental 
comments. 


order  to  continue  current  filing 
conventions.  Finally.  INGAA  proposes 
that  the  tariff  record  format  allow 
pipelines  to  file  them  using  up  to  all  255 
characters  in  order  to  reflect  that 
variations  in  line  length  in  existing 
tariffs. 

ANR  &  CIG  point  out  that  the 
Commission  is  requiring  companies  to 
provide  buyer/seller  codes  in  FERC 
Form  No.  2.  ANR  &  CIG  argue,  that  these 
codes  are  not  maintained  in  a  schedule 
Record  ID  reference.  ANR  &  CIG 
propose  that  these  codes  should  be 
resequenced  as  appropriate.  ANR  &  CIG 
also  argue  that  these  codes  are  not 
maintained  in  a  number  of  instances 
and  may  not  be  available. 

United  argues  further  that  utilization 
of  FERC  codes  requires  conversion  from 
current  data  to  an  accurate  set  of  codes 
number,  i.e.,  DOE/EIA  Buyer/Seller 
codes.  FIPS  State/County  Codes,  etc. 

Enron  specifically  argues  that  the 
sequencing  system  in  FERC  Form  No.  2 
will  be  difficult  to  administer.  ANR  & 
CIG  point  ut  that  the  sequence  number 
is  presently  required  to  be  sequential  at 
the  total  file  level.  ANR  &CIG  argue  this 
is  extremely  burdensome  in  developing 
files  and  related  footnotes  and  should 
be  modified  to  be  in  sequence  at  the 
record  level.  The  sequence  number  is 
generated  at  the  schedule /record  level — 
not  the  file  level. 

The  Commission  believes  the  record 
format  for  the  forms  should  duplicate 
the  data  elements  and  level  of  detail  on 
the  current  paper  copy  version. 
Therefore,  the  Commission  is  correcting 
the  record  formats  in  those  cases  where 
additional  data  or  detail  was 
incorporated  in  the  record  formats.  Also, 
the  Commission  is  deleting  the 
requirement  to  provide  Buyer/Seller 
Codes  for  companies  other  than  the 
respondent,  where  these  codes  are  not 
required  in  the  existing  form.  The 
Commission  does  not  believe  that  use  of 
the  FIPS  numeric  code  for  state 
indentification  is  an  added  burden 
because  it  is  a  one  time  software 
conversion.  Therefore,  the  FIPS  code 
should  be  used  when  specified  in  a 
record  format.  The  Commission  is 
providing  a  list  of  the  FIPS  state  codes 
in  Appendix  B.  Additionally.  FIPS  state 
codes  are  listed  in  FIPS  Pub.  6-3, 
available  from  the  National  Bureau  of 
Standards.  Department  of  Commerce. 
The  Commission  is  also  making 
reporting  of  gas  measurement  date 
consistent  with  the  temperature  and 
pressure  base  requirements  for  each 
form  as  it  now  exists  in  the  paper  copy. 
Finally,  applicants  should  note  that  if 
they  were  not  required  to  file  cetain 
data  elements  or  sechedules  on  the 
paper  copy  filing,  then  they  will  not  be 


required  to  file  that  data  on  the 
electronic  filing. 

Some  of  the  applicants  argue  that  the 
sequence  and  cross  referencing  of 
records  should  be  revised."  Specifically, 
they  argue  that  the  Commission  should 
change  the  definition  of  sequence 
number  to  refer  to  record  ID  item  rather 
than  schedule  ID.  INGAA  proposes  an 
alternative  approach  to  footnotes.  For 
each  record  that  reflects  a  footnote, 
INGAA  suggests  that  the  record  formats 
include  a  footnote  reference  number 
instead  of  the  current  footnote  indicator. 
Northwest,  Enron.  ANR  &  CIG  and 
United  point  out  that  the  footnote 
records  provide  space  for  a  ten-position 
reference  number  in  columns  11  through 
20.  Northwest  points  out.  that  the 
reference  number  described  in  the 
General  Instructions  contains  thirteen 
positions  including  schedule  ID,  record 
ID,  sequence  numer  and  item  location 
number.  Arkla  also  argues  that  the 
handling  or  footnotes  is  unnecessarily 
complicated.  Arkla  proposes  that  the 
number  of  the  footnote  should  be  put  in 
the  record  rather  than  the  number  of  the 
record  in  the  footnote. 

The  Commission  is  amending  the 
record  formats  to  provide  13  positions 
for  the  reference  ID  is  all  footnote 
records,  in  accordance  with  the  General 
Instructions.  The  Commission  has  used 
this  footnote  formatting  method  for 
other  forms  currently  filed  on  an 
electronic  medium  with  the  Commission. 
[See  FERC  Form  Nos.  542  and  592.)  The 
Commission  is  also  clarifying  the 
definition  of  sequence  number  to  make 
it  clear  that  sequence  numbers  are 
assigned  at  the  schedule/record  level 
rather  than  at  the  file  or  schedule  level. 

INGAA  argues  that  the  treatment  of 
"not  applicable"  is  not  the  same  across 
the  forms.  On  those  forms  where  it  was 
omitted,  the  Commission  is  adding  the 
"NA"  requirement  for  character  data 
which  is  not  appUcable. 

Texas  Eastern  argues  that  the 
proposed  diskette  format  in  Order  No. 
493  is  different  from  that  of  other  media 
allowed  and  is  cumbersome  and 
unwieldy.  Texas  Eastern  argues  that 
extra  and  unnecessary  data 
manipulation  is  required  to  reformat  the 
most  popular  spreadsheet  programs  into 
the  required  ASCII  character  code. 
Texas  Eastern  recommends  that  natural 
gas  companies  be  allowed  to  adjust  the 
record  length  to  either  240  or  255  bytes 
as  necessary.  Texas  Eastern  and 
INGAA  recommend  that  the  diskette 
format  be  modified  in  order  that  both 
tape  and  diskette  formats  be  indentical. 


■  See.  eg..  INGAA.  El  Paso.  Tennessee  Gas. 
Transco  and  United  Cas  Pipeline  Co. 
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The  Commission  is  accepting  filings 
on  tape  or  diskette  in  the  same  format. 
i.e.,  applicants  may  use  the  fixed-length 
record  formats  and  data  layouts 
specified  in  the  reporting  instructions  for 
diskettes  as  well  as  tapes. 

According  to  INGAA.  the  use  of  the 
character  "  | "  as  a  delimiter  is  unusual 
and  nonstandard.  ANR  &  CIG  argue  that 
vertical  bar  and  comma  deliminators 
should  be  eliminated  from  the  formats 
because  they  are  unnecessary  and 
require  a  substantial  amount  of  effort  to 
be  included  in  the  development  of  the 
formats.  The  Commission  notes  that 
applicants  can  avoid  using  the  delimiter 
"I"  reporting  the  required  information  in 
the  character  positions  indicated  in  each 
schedule/record. 

According  to  Northwest,  the  general 
information  records  for  various 
schedules  require  entry  of  the  report 
date/submittal  date  defined  as  the  date 
the  document  is  filed.  Northwest  argues 
that  it  carmot  guarantee  that  the  date  it 
expects  the  filing  to  be  made  will  be  the 
date  the  filing  is  actually  made. 
Northwest  proposes  that  either  the 
definition  should  be  changed  to  call  for 
a  submittal  date,  the  field  should  be  left 
blank  for  the  Commission  to  filed  in 
upon  receipt  of  the  filing,  or  the 
Commission  should  clarify  that  a  "best 
efforts"  forecast  of  the  actual  filing  date 
will  be  sufficient.  The  Commission  is 
revising  the  report  date/submittal  date 
fields  in  the  record  formats  to  reflect 
"date  completed",  instead  of  "date 
submitted". 

Northwest  also  notes  that  its  word 
processing  files  contain  special 
formatting  characters,  such  as  codes  for 
underlining  and  centering.  Northwest 
requests  the  Commission  to  clarify 
whether  it  can  leave  in  these  codes  to 
avoid  editing  of  schedules  which  are 
primarily  text,  such  as  tariff  and 
certificate  filings. 

The  Commission  points  out  that  most 
word  processing  software  has  an  output 
mode  that  is  pure  ASCII.  The 
Commission  will  accept  text  files  in 
ASCII  format.  No  standard  convention 
exists  at  this  time  for  underlining  and 
centering,  bold  print,  italics,  or  choice  of 
fonts. 

ANR  fit  CIG  argue  that  a  standard 
personal  computer  spread  sheet  should 
be  developed  by  the  Commission  which 
could  be  used  by  natural  gas  companies 
in  order  to  develop  the  required  formats 

The  Commission  is  committed  to 
providing  software  to  the  natural  gas 
industry  which  is  being  written  for 
government  use  and  has  utility  for  the 
industry.  At  this  time,  it  is  not  possible 
for  the  Commission  to  develop  software 
which  would  be  of  value  only  tO  natural 


gas  companies  who  are  personal 
computer  users. 

ANR  &  CIG  argue  that  the 
Commission  should  consider  making 
available  the  option  of  filing  data  on  a 
cartridge.  The  Commission  is  modifying 
the  filing  instructions  to  specify  that 
filings  can  be  made  on  9-track  magnetic 
tape,  on  18-track  tape  cartridge,  or  on 
PC  diskette. 

ANR  &  CIG  point  out  that  the 
Commission  has  suggested  that  all  gas 
volume  data  be  reported  at  a  pressure  of 
14.73  psia  and  a  temperature  of  60°  F. 
ANR  fit  CIG  argue  that  this  is  a  reporting 
requirement  not  previously  required  by 
the  Commission.  According  to  ANR  fii 
CIG,. the  Commission  should  be  aware 
that  many  companies  report  data  at 
pressures  other  than  14.73  psia.  ANR  & 
CIG  argue  that  companies  should  be 
allowed  to  continue  reporting  their  data 
as  they  have  done  in  the  past. 

The  Commission  does  not  agree  that 
this  represents  a  new  reporting 
requirement.  The  Commission  points  out 
that,  currenty.  FERC  Form  Nos.  2.  8. 11. 
14  and  15.  with  require  volumes  to  be 
reported  at  60°  F  and  14.73  psia. 
Additionally,  while  FERC  Form  No.  2A 
does  not  explicitly  require  volumes  to  be 
reported  at  these  standards,  the 
determination  of  who  must  file  is  based 
on  volumes  computed  at  60°  F  and  14.73 
psia.  FERC  Form  No.  16  requires  all 
volumes  to  be  reported  in  MMcf  at  14.73 
psia  and  at  60°  F.  However,  dekatherms 
may  be  used  if  a  conversion  factor 
based  on  average  heat  content  is 
supplied  to  allow  conversion  to  Mcf.  A 
new  data  item — average  Btu  content  per 
cubic  foot — will  be  added  to  Schedule 
R7.  Record  01  to  provide  the  conversion 
capability.  Respondents  can  still  report 
in  MMcf  or  dekatherms  in  the 
automated  format. 

According  the  ANR  &  CIG.  the  record 
formats  do  not  specifically  label  the 
record  keys.  They  argue  that  key 
identification  would  enable  recognition 
of  sort  sequences  and  record  splits 
caused  by  key  item  breaks.  United  also 
suggests  that  clarification  is  needed  to 
identify  the  record  keys  to  ensure  the 
correct  sort  order/sequence  of  records 
prior  to  the  assignment  of  sequence 
numbers. 

The  Commission  will  identify  the 
record  key  for  each  schedule/record  and 
will  make  it  available  to  interested 
parties  when  the  edit  criteria  are 
available. 

ANR  &  CIG  note  that,  with  regard  to 
the  tape  submittals,  record  layouts  are 
required  to  be  fixed  in  length  at  255 
characters.  They  argue  that  it  would  be 
more  efficient  to  allow  variable  length 
records  on  large  files  to  free  up  space 
allocated  to  blank  filled  data  items. 


While  many  natural  gas  companies  may 
have  the  capability  to  use  variable 
length  records,  others  may  not.  In 
addition,  the  Commission  is  now 
permitting  the  same  fixed  length  formats 
to  be  used  for  both  types  of  diskettes. 
The  Commission  believes  that  this  will 
simplify  the  reporting  burden  for  most 
respondents.  The  Commission, 
therefore,  will  not  accept  variable  length 
records. 

ANR  fit  CIG  note  that  for  its 
computers,  and  possibly  other 
companies'  computers,  the  leading 
negative  sign  within  numeric  items 
requires  special  handling.  According  to 
ANR  &  CIG,  since  the  tape  is  acceptable 
in  EBCDIC  format,  then  the  numerics 
should  be  acceptable  in  EBCDIC  zoned 
decimal  format.  ANR  &  CIG  also  note 
that  its  computers,  and  possibly TJther  •  ■ 
companies'  computers,  require  that 
positional  decimal  points  be  treated  in  a 
specific  manner.  According  to  ANR  & 
CIG,  an  implied  decimal  placement 
should  be  used  because  this  decimal 
position  is  specified  within  the  item 
definition. 

The  Commission  points  out  that  the 
specifications  for  reporting  numeric  data 
are  actually  picture  or  display  formats 
similar  to  what  is  used  to  produce 
printed  output.  The  numeric  data 
reported  on  tape/diskette  should  be 
written  utilizing  appropriate  picture/ 
display  formats  so  that  ". "  and  "-"  are 
recorded  as  required  in  the  reporting 
instructions.  The  Commission  will  not 
accept  zoned  decimal  numerics. 

According  to  ANR  &  CIG.  General 
Instruction  3  requires  a  sequence 
number  to  be  assigned  to  all  records. 
The  instruction  requires  the  sequence 
number  to  be  zero  filled.  ANR  &  CIG 
note  that  certain  personal  computer 
software  programs,  such  as  Lotus,  do 
not  accommodate  this  requirement. 
Therefore.  ANR  &  CIG  suggest  this 
requirement  be  made  optional.  ANR  fit 
CIG  point  out  that  this  General 
Instruction  is  also  duplicated  under 
General  Instruction  5. 

Applicants  may  file  the  sequence 
number  as  an  integer,  right  justified. 
However,  the  footnote  reference  ID  must 
be  constructed  as  specified  in  the 
General  Instructions.  The  sequence 
number  to  be  concatenated  *  with  the 
schedule  ID.  record  ID.  and  item 
location  to  form  the  footnote  reference, 
must  be  a  6-digit  character  numeric  with 
leading  zeroes  when  required. 

ANR  fit  CIG  point  out  that  General 
Instruction  4(c)  states:  "Report  all 
money  items  rounded  to  the  nearest 


'  Webster's  Dictionary  deHnes  this  term  to  mean 
to  connect  or  link  in  a  series  or  chain. 
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dollar  except  where  noted."  According 
to  ANR  ft  CIG,  throughout  the  record 
formats  this  requirement  is  referred  to  in 
various  ways.  ANR  ft  CIG  argue  that 
one  consistent  reference  in  the  general 
instruction  is  all  that  is  required.  ANR  ft 
CIG  argue  the  record  formats  should 
refer  back  to  the  general  instruction.  The 
Commission  is  correcting  the  record 
formats  for  consistency.  Applicants  can 
refer  to  Appendix  C,  List  of  Record 
Format  Corrections,  for  specific 
changes. 

ANR  ft  CIG  argue  that  General 
Instructions  4(d)  and  (e)  indicate  new 
volumetric  data  should  be  reported. 
According  to  ANR  ft  CIG,  some  of  the 
individual  record  formats  have  the  same 
instructions.  [See,  e  g.,  item  numbers  476 
and  477.)  ANR  ft  CIG  argue  that  there  is 
no  need.tQ  have  this  instruction  in  two 
places.  The  Commission  notes  that 
instructions  are  repeated  in  some 
instances  for  the  sake  of  clarity.  It  is  not 
clear  to  the  Commission  from  ANR  ft 
CIG's  comments  what  volumetric  data  is 
considered  "new  data". 

ARN  ft  CIG  point  out  that  the 
Commission  is  now  requiring  that 
certain  schedules  designated  as  working 
papers  be  included  in  the  record  formats 
along  with  the  normally  filed  rate  case 
schedules.  They  argue  that  this 
represents  a  new  requirement.  ANR  ft 
CIG  argue  that  the  Commission  should 
consider  whether  this  new  requirement 
is  appropriate. 

The  Commission  believes  this  is  not  a 
new  requirement  Certain  of  the 
schedules  identified  in  §  154.63(f)  are 
designated  as  being  included  in  the 
working  papers.  If  schedules  designated 
as  working  papers  are  required  to  be 
filed  in  paper  copy  for  a  particular  rate 
filing,  they  must  now  be  filed  on  an 
electronic  medium.  Schedules  which  do 
not  have  to  be  included  in  the  paper 
copy  version  will  not  be  required  in  the 
electronic  version  either.  The 
Commission  will  discuss  this  issue  in 
the  implementation  conferences. 
However,  the  Commission  notes  that  it 
has  not  revised  the  regulations 
identifying  the  materials  which  must  be 
included  m  a  rate  filing — just  the 
medium  in  which  they  must  be  filed. 

Arkla  argues  that  a  glossary  is 
required  to  assure  the  use  of  consistent 
terminology  and  the  submission  of  the 
data  desired.  Arkla  argues  that  more 
explicit  explanations  are  required  of 
what  goes  into  each  data  field  and  their 
intended  purpose.  Additionally,  Arkla 
argues  that  the  Commission  must 
establish  edit  rules  for  the  acceptance 
criteria  for  all  fields,  including  valid 
values,  ranges  of  values,  and  types  of 
characters  permitted. 


The  Commission  believes  this  issue  is 
more  significant  for  rate  filings.  A 
glossary  should  not  be  necessary  for 
data  submitted  in  the  forms  since  the 
Commission  believes  that  most  natural 
gas  companies  have  enough  experience 
with  the  forms  to  understand  the 
meaning  of  the  data  requirements.  The 
Commission  will  make  available  edit 
criteria  for  each  form  when  they  are 
developed.  The  Commission  will  review 
the  need  for  a  glossary,  data  dictionary, 
edit  rules,  etc.,  for  rate  filings  at  the 
implementation  conference. 

Arkla  also  argues  that  the  record 
layouts  are  not  always  correct.  Arkla 
believes  that  in  some  instances  they  are 
overlapping  and  in  others  there  are  not 
enough  positions  defined  1o  hold  the 
data.  The  Commission  is  correcting 
overlapping  and  abbreviated  character 
position  errors. 

Arkla  points  out  that  the  proposed 
record  formats  require  the  creation  of 
edited  data  fields,  even  though  neither 
Arkla  nor  Commission  personnel  create 
or  store  them  in  this  way.  Arkla  believes 
this  is  a  situation  where  the  systems  are 
currently  compatible  and  need  not  be 
changed. 

Arkla  is  correct  that  the  record 
formats  do  require  picture/display 
formats  which  may  be  different  from  the 
way  numeric  data  are  stored  on  Aikla's 
computer.  However,  the  electronically 
filed  data  should  be  identical  to  the 
paper  copy  filing.  The  Commission 
concludes  that  there  is  no  inconsistency. 

Tennessee  Gas  argues  that  there  are 
several  fields  specified  as  numeric 
which  would  be  better  specified  as 
character.  For  example,  Tennessee  Gas 
notes  that  in  current  filings  the  term 
"various"  is  used  in  many  fields  that  are 
defined  by  the  new  forms  as  numeric. 

The  Commission  notes  that  Tennessee 
Gas  does  not  cite  specific  examples. 
However,  other  applicants  have 
identified  certain  fields  where  this 
problem  occurs.  The  Commission  is 
changing  these  fields  from  numeric  to 
character  data  to  permit  applicants  to 
report  "various."  if  "various"  is  the 
response  the  applicant  wcuits  to  make 
and  the  field  for  recording  the 
information  remains  a  numeric  field, 
apphcants  should  include  a  footnote  to 
the  record  to  explain  or  provide  the 
"various"  information. 

United  asks  how  to  include/define 
special  symbols  on  an  electronic 
medium,  i.e.,  square  root,  approximately 
equal,  etc.  The  Commission  recognizes 
that  it  is  not  possible  to  include  or 
define  special  code  symbols  such  as  the 
square  root  symbol  on  an  electronic 
medium  using  the  ASCII  code  set 
specified.  Where  it  is  necessary  to  use 


symbols,  applicants  should  utilize  a 
footnote  and  describe  the  reported 
information  in  the  text  of  the  footnote. 

United  argues  that  the  format  of  the 
paper  copy  reports  to  be  submitted  to 
the  Commission  is  not  specifically 
outlined  in  the  technical  specifications. 
United  believes  that  clarification  is 
needed  to  specify  that  the  paper  copy 
formats  are  identical  to  those  currently 
being  submitted. 

For  the  forms,  the  paper  copy  formats 
should  reasonably  approximate  those 
currently  being  submitted.  An  exact 
duplicate  of  the  form  is  not  required,  i.e., 
labels  and  data  fields  should  be 
arranged  as  they  appear  on  the  form,  but 
vertical  and  horizontal  lines  are  not 
necessary  if  the  rows  and  columns  are 
spaced  in  an  easily-readable  format. 
The  Commission  will  defer  specifying  a 
paper  copy  format  for  rates,  tariffs,  and 
certificates  until  after  the 
implementation  conference  in 
September. 

B.  FERC  Form  No.  2 

Enron  argues  that  the  electronic 
transfer  formats  needlessly  require  more 
detail  than  is  currentiy  requested.  The 
Commission  notes  that  Enron  does  not 
provide  specific  examples.  However,  the 
Commission  is  revising  the  record 
formats  to  correspond  as  closely  as 
possible  to  the  paper  copy  version  of  the 
forms.  The  list  of  corrections  to  the 
record  formats  in  Appendix  C  identifies 
these  changes. 

Texas  Eastern  argues  that,  in  FERC 
Form  No.  2,  additional  or  new 
information  is  reqnested  at  page  264  and 
at  page  160.  Texas  Eastern  argues  that 
the  Commission  should  not  alter  existing 
reporting  requirements  within  the 
existing  forms.  The  Commission  is 
revising  the  record  format  for  Revenue 
From  Transportation  of  Gas  For  Others 
(FERC  Form  No.  2.  pages  312  and  313)  so 
that  Distance  Transported  is  a  character 
field  with  4  spaces.  This  will  allow 
"various"  to  be  entered  in  an 
abbreviated  form  for  distance 
transported  by  recording  "var"  as  in 
prior  paper  copy  filings  of  FERC  Form 
No.  2.  The  record  formal  for 
Transmission  System  Peak  Deliveries 
(FERC  Form  No.  2.  page  518]  contains  all 
of  the  paper  copy  data  elements  for  this 
schedule.  However,  applicants  should 
follow  the  same  procedures  for 
electronic  filings  as  they  follow  for 
paper  copy  filings.  If  certain  data  has 
not  been  required  or  reported  on  the 
paper  copy  version,  there  should  be  no 
change  for  the  electronic  version. 

Enron  argues  that  in  General 
Instruction  Number  3A.  the  blank  field 
indicator  is  inconsistent  and  difficult  to 


Federal  Register  /  Vol.  53,  No.  154  /  Wednesday.  August  10.  1988  /  Rules  and  Regulations       30035 


follow.  ANR  &  CIG  also  argue  that,  in 
General  Instruction  3.(a)(i)(ii),  the 
Commission  requires  that  "not 
applicable"  numeric  fields  be  identified 
with  "001"  or  "0"  depending  on  the  type 
of  information.  ANR  &  CIG  argue  that 
this  is  confusing  and  increases  data 
entry  time.  ANR  and  CIG  recommend 
that  all  "not  applicable"  numeric  fields 
use  "0". 

The  Commission  will  make  the 
instructions  for  reporting  that  a  data 
element  is  "Not  Applicable"  to  an 
applicant  consistent  on  all  forms.  The 
Commission  needs  to  ensure  that  a 
response  is  made  to  each  required  data 
element  in  a  schedule/record.  In  so 
doing,  the  Commission  believes  it  is 
necessary  to  distinguish  between  a  true 
value  of  zero  and  the  case  where  the 
applicant  is  stating  that  there  is  no 
information  to  report.  The  Commission 
believes  the  general  instruction  is  a 
reasonable  approach  to  the  problem. 
Since  this  approach  is  used  consistently 
in  all  forms,  the  same  source  code  can 
be  used  for  all  forms. 

Enron  argues  that,  in  General 
Instruction  Number  3F,  the  identification 
of  nonapplicable  information  is 
extraneous  input  and  of  no  value. 
Presently.  Enron  simply  notes  "Not 
Applicable",  which  it  believes  should  be 
sufficient.  Additionally.  ANR  &  CIG  note 
that  General  Instruction  3  (F)  states, 
"For  any  schedules  or  records  that  are 
not  applicable  to  the  respondent,  state 
the  reasons  in  the  letter  of  transmittal." 
ANR  &  CIG  argue  that  the  stating  of 
reasons  is  a  new  requirement  and 
should  be  omitted  if  it  cannot  be 
justified.  The  Commission  is  eliminating 
General  Instruction  3F. 

Enron  argues  that  in  the  Balance 
Sheet,  Schedule  54  (Miscellaneous  Gas 
Plant/-Production  Properties),  the 
Commission  requests  information  which 
is  redundant  and  duplicative  of  the 
information  provided  in  the  Balance 
Sheet  Schedules  10  and  11.  The 
Commission  notes  that  the  two  items  of 
data  required  in  Schedule  F5,  Record  54 
correspond  to  the  data  presently 
required  on  line  no.  1  on  pages  214  and 
215  of  the  paper  copy  version  of  Form 
No.  2  (Ed.  12-87). 

Enron  argues  that,  in  the  Income 
Statement  Section,  Schedule  31 
(Exploration  and  Development 
Expenses),  the  Commission  requests 
delivery  state  FIPS  codes.  According  to 
Enron,  this  is  a  needless  new 
requirement  of  information  not  provided 
before.  The  Commission  points  out  that 
the  P'ERC  P'orm  No.  2  instructions  on 
page  326  presently  require  subheadings 
and  subtotals  for  Exploration  and 
Development  Costs  for  each  state.  While 
the  Commission  has  not  previously 


required  FIPS  codes  to  identify  states  in 
the  past,  the  Commission  is  adopting 
this  means  of  reporting  states  in 
electronic  filings.  For  the  sake  of 
consistency,  the  Commission  will  retain 
the  requirement  to  report  the  state's 
FIPS  Code  in  the  electronic  filing. 

Enron  notes  that  all  of  the 
transportation  schedules  are  requiring 
path  information.  According  to  Enron, 
Income  Account  Schedules  (8),  (34)  and 
(37)  are  requiring  information  by  each 
receipt  and  delivery  point.  Enron  notes 
that  this  will  require  the  reporting  of 
miles  and  volume  for  each  individual 
path.  According  to  Enron,  data  is  not 
currently  collected  or  reported  in  this 
manner.  Enron  believes  this  change  will 
require  substantial  changes  in  data 
collection  and  needless  voluminous 
documentation.  Enron  points  out  that, 
previously,  information  of  this  nature 
was  shown  in  less  detail  by  contract 
number.  Enron  believes  that  it  is 
difficult  or  impossible  to  present  the 
information  in  the  prescribed  manner. 
The  Commission  does  not  intend  to 
impose  any  new  information 
requirement.  The  Commission  points  out 
that  this  information  is  currently 
required  on  FERC  Form  No.  2;  however, 
applicants  should  use  the  same  level  of 
detail  for  reporting  receipt  and  delivery 
points  on  the  electronic  filing  as  for 
previous  paper  copy  filings. 

United  notes  that  a  different  level  of 
detail  is  required  for  FERC  Form  No.  2 
data  on  the  electronic  format.  United 
points,  for  example,  to  Revenue  from 
Transportation  of  Gas  of  Others 
(Schedule  F8  Record  Code  08),  which 
requires  dollars,  volumes  and  miles 
transported  showing  receipt  and 
delivery  at  the  state  and  county  level. 
United  points  out  that  it  is  currently 
summarized  and  reported  as  "various 
points  in  Louisiana  and  Texas,"  etc. 
United  also  points  to  Schedule  F5, 
Record  21,  Investments,  which  now 
requires  security  name,  data  acquired 
and  date  of  maturity.  Investments  (FERC 
Form  No.  2,  pages  222  and  223)  is  Record 
ID  22.  not  21.  The  instructions  on  page 
222,  at  2a,  identify  each  of  the  items 
listed  by  United.  The  Commission 
believes  there  is  no  increase  in  the 
reporting  requirement.  There  may, 
however,  be  a  difference  in  what  is 
requested  on  the  paper  copy  version  of 
the  FERC  Form  No.  2  and  the  manner  in 
which  United  actually  reports  data  on 
investments. 

Enron  argues  that  there  is  new 
information  required  in  FERC  Form  No. 
2  and  other  forms  that  is  not  in 
conformance  with  Generally  Accepted 
Accounting  Principles  (GAAP).  Enron 
suggests  that  information  required  in 
such  forms  should  track  GAAP. 


Generally  Accepted  Accounting 
Principles  are  not  at  issue  in  this 
rulemaking  docket.  Enron  did  not 
support  its  statement  with  specific 
examples.  However,  the  Commission 
notes  that,  after  the  modifications  in  this 
order,  the  record  formats  for  the 
electronic  filings  will  contain  the  same 
requirements  as  the  paper  copy  forms. 

In  Schedule  F4,  Record  ID  06,  page  18, 
ANR  and  CIG  argue  that  officers' 
salaries  should  be  considered 
confidential.  The  Commission  does  not 
consider  the  data  in  FERC  Form  No.  Z\o 
be  of  a  confidential  nature.  The 
Commission  will  not  make  an  exception 
for  officers'  salaries. 

ANR  &  CIG  argue  that,  in  Schedule  F4, 
Record  Id  06,  page  50,  "Contra  Primary 
Account  Affected"  cannot  be  correlated 
to  any  field.  The  Commission  is  revising 
Schedule  F4,  Record  23  to  permit 
reporting  of  "Contra  Primary  Account" 
for  each  field  as  necessary,  consistent 
with  the  paper  copy  version  of  FERC 
Form  No.  2. 

ANR  &  CIG  note  that  Schedule  F4. 
Record  ID  24  and  25,  page  53-56.  should 
be  conformed  to  FASB  No.  95. 
Additionally,  United  declares  that  it 
cannot  commit  to  a  time  frame  when  the 
reporting  requirements  continue  to 
change.  United  points  out  that,  under 
RM88-18-000,  the  format  for  protions  of 
FERC  Form  No.  2  are  being  revised.  As 
the  applicants  have  noted,  the 
Commission  is  addressing  this  issue  in 
RM88-18-000.  The  Commission 
anticipates  final  action  in  this  separate 
rulemaking  docket  in  the  near  future. 
The  Commission  will  revise  these 
formats  to  reflect  action  taken  in  that 
rulemaking  docket  at  that  time. 

ANR  &  CIG  argue  that,  in  Schedule  F5. 
Record  ID  33,  35,  39,  40,  44  and  45,  pages 
110-111, 113, 117-119, 124-127.  a  record 
for  totals  and/or  subtotals  does  not 
exist.  The  Commission  is  including 
totals  and  subtotals  on  the  record 
formats  consistent  with  the  paper  copy 
version  of  FERC  Form  No.  2.  The 
Commission  will  include  totals  on  the 
record  formats  consistent  with  the  paper 
copy  version  of  FERC  Form  No.  2. 

ANR  &  CIG  note  that,  in  Schedule  F6. 
Record  ID  2,  pages  148-150,  volumes 
were  not  previously  required.  According 
to  ANR  &  CIG,  the  Commission  should 
consider  whether  this  information  is 
necessary.  Only  those  volumes  required 
to  be  reported  on  the  paper  copy  version 
of  FERC  Form  No.  2  [i.e..  the  unshaded 
entries  on  FERC  Form  No.  2,  page  301) 
need  to  be  reproted  on  the  electronic 
filing.  The  Commission  believes  there  is 
no  increase  in  the  reporting  requirement. 

Also,  in  Schedule  F6.  Record  ID  6, 
page  157,  ANR  &  CIG  note  that  Btu 
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content  was  not  previously  required, 
and  therefore  request  that  the 
Commission  consider  whether  this 
information  is  necessary.  The 
Commisison  points  out  that,  presently, 
the  paper  copy  version  of  FERC  Form 
No.  2  requests  the  Approx.  Btu  per  Cubic 
Foot  for  the  volume  of  gas  sold.  Some 
companies  report  the  Btu  in  a  footnote 
or  in  parentheses  after  the  volume.  The 
Commission  concludes  that  this  is  not  a 
new  reporting  requirement. 

ANR  &  CIG  note  that,  in  Schedule  F6, 
Record  ID  8.  page  160,  the  Commission 
is  requiring  companies  to  provide 
information  by  state  and  county  location 
for  transportation  contracts.  ANR  &  CIG 
note  that  this  information  is  not 
presently  supplied  by  ANR.  The 
Commission  does  not  intend  to  impose 
any  new  information  requirement.  The 
Commission  is  modifying  this  schedule/ 
record  to  be  consistent  with  existing 
paper  copy  reporting  requirements  of 
FERC  Form  No.  2. 

ANR  &  CIG  note  that,  in  Schedule  F8. 
Record  IDs  8  and  37,  page  160-161  and 
209-210,  the  Commission  needs  to 
clarify  how  to  report  multiple  delivery 
points  and  to  explain  why  this  new 
information  is  required.  Moreover, 
according  to  ANR  &  CIG,  the 
information  for  miles  transported  is  not 
easily  attainable.  The  Commission  is 
revising  these  schedules/records  to 
enable  applicants  to  report  the  required 
information  as  it  is  currently  reported  in 
paper  copy  form. 

ANR  &  CIG  note  that,  in  Schedule  F6, 
Record  ID  4Z  page  217,  the  Commisison 
has  failed  to  provide  a  field  for  account 
or  subtotal  record  for  the  accounts.  The 
Commission  is  modifying  Schedule  F6. 
Record  42  to  permit  consistent  reporting 
of  information  in  the  electronic  filing 
and  paper  copy  reports. 

ANR  &  CIG  point  out  that,  in  Schedule 
F7,  Record  ID  7.  page  232.  no  field  is 
provided  for  the  account  or  amount 
charged  for  outside  professional  and 
other  consulting  services.  The 
Commission  points  out  that  this  is  a  text 
record  in  free-form  format, 
corresponding  to  the  existing  paper  copy 
version. 

ANR  &  CIG  note  that,  in  Schedule  F7. 
Record  ID  9-13,  pages  235-242,  the 
instructions  still  require  a  split  between 
old  and  new  gas.  According  to  ANR  & 
CIG,  this  requirement  was  removed 
pursuant  to  a  Commission  letter  order 
dated  January  14, 1988.  The  Commission 
believes  this  comment  refers  to  a 
proposed  revision  to  the  paper  copy 
version  of  FERC  Form  No.  2.  Any 
changes  to  FERC  Form  No.  2  as  a  result 
of  a  Tinal  rule  in  other  rulemaking 
dockets  will  be  incorporated  in  the 
electronic  version. 


ANR  &  CIG  argue  that,  in  Schedule  F7, 
Record  ID  16,  page  249,  the  Commission 
needs  to  clarify  how  nongas  power  is  to 
be  correlated  to  the  rest  of  the  data 
provided.  ANR  ft  CIG's  problem  with 
this  schedule  is  not  clear.  However,  the 
Commission  believes  they  are  asking 
how  the  Commission  uses  data  currently 
requested  in  FERC  Form  No.  2,  rather 
than  how  applicants  need  to  report  the 
required  information  electronically.  The 
Commission's  use  of  the  data  reported  is 
not  at  issue  here. 

ANR  &  CIG  not  at  that,  in  Schedule 
F7,  Record  ID  18,  page  252.  no  subtotal  is 
provided  for  "Gathering  and  Storage 
Field"  breakdowns.  The  Commission  is 
revising  Schedule  F7,  Record  16  to  be 
consistent  with  the  paper  copy  version 
of  FERC  Form  No.  2. 

ANR  &  CIG  argue  that  the 
Commission  has  changed  the  item 
numbers  for  the  current  FERC  Form  No. 
2.  ANR  &  CIG  argue  that  unless  such 
change  can  be  justified,  the  Commission 
should  allow  the  item  numbers  to 
remain  the  same  as  the  current  FERC 
Form  No.  2.  The  Commission  does  not 
understand  this  comment.  The  item 
numbers  used  to  identify  data  elements 
on  the  record  formats  do  not  match  the 
line  numbers  on  the  paper  copy  version. 
The  Commission  believes  this  is  not 
feasible  since  item  numbers  provide  a 
unique  reference  to  a  data  element 
whereas  line  numbers  do  not 

United  points  out  that  it  does  not  have 
in  every  case  the  name  from  which  gas 
is  received  or  to  which  it  is  delivered. 
According  to  United,  it  only  has  the 
shipper's  name.  [See,  e.g.,  Schedule  F6, 
Record  06;  Schedule  F6,  Record  36  and 
Schedule  F6,  Record  37.)  The 
Commission  points  out  that  there  is  no 
receipt /delivery  data  requested  in 
Schedule  F6.  Record  ID  36.  The 
Instructions  on  pages  310  and  332  of 
FERC  Form  No.  2  corresponding  to 
Record  Id's  06  and  37  identify  each  of 
the  items  listed  by  United.  The 
Commission  believes  that  there  is  no 
increase  in  reporting  requirement  There 
may.  however,  be  a  difference  in  what  is 
requested  on  the  paper  copy  version  of 
the  FERC  Form  No.  2  and  the  manner  in 
which  United  reports  data  on 
investments. 

United  asks  how  are  certifications  to 
be  accomplished.  United  also  asks  how 
the  contents  on  an  electronic  medium 
can  be  attested  to  by  outside  auditors. 

Outside  auditors  will  be  required  to 
certify  that  the  paper  copy  version  is 
correct.  The  Commission's  regulations  at 
§  385.2011(c)  require  that  the  letter  of 
transmittal  contain  a  subscription 
stating  that  the  paper  copy  contains  the 
same  information  as  the  electronic 
medium.  The  burden  is  on  the  natural 


gas  companies  to  ensure  that  data  on 
the  electronic  medium  is  the  same  as 
data  on  the  paper  copy  certified  to  by  an 
outside  auditor. 

C.  FERC  Form  No.  8 

United  argues  that  there  are  no 
instructions  for  character  fields  which 
do  not  apply  on  both  FERC  Form  Nos.  8 
and  15.  The  Commission  is  revising  the 
General  Instructions  to  specify  that 
"NA"  should  be  recorded  in  any 
character  field  where  the  data  item  is 
not  applicable  to  the  applicant 

United  argues  that  there  is  a 
contradiction  between  the  general  and 
technical  specifications  on  record  codes 
associated  with  initial  filing.  Texas 
Eastern  also  argues  that  Records  3  and  4 
(pages  15  and  16)  are  inconsistent  with 
the  General  Instructions  on  page  2,  at 
Section  III,  second  paragraph. 

The  Commission  is  correcting  the 
General  Instructions  at  page  2,  section 
III.  second  paragraph.  The  Commission 
is  revising  that  paragraph  to  state  that 
Records  01  and  02  must  be  reported 
each  time  the  form  is  submitted  and 
Records  03  and  04  are  required  on  the 
initial  report  or  when  changes  or 
additions  occur.  Natural  gas  companies 
that  have  already  filed  the  paper  copy 
version  of  FERC  Form  No.  8  need  not 
refile  the  "initial"  report  again  on  an 
electronic  medium.  Also,  in  Schedule 
Ul,  Record  02,  the  Commission  is 
deleting  "Nov.  1  to  date"  from  Item  13, 
Type  of  Gas,  Codes  5  (Injections)  and  6 
(Withdrawals). 

United  notes  that  co-owner  storage 
information  is  requested  in  the  record 
layout,  but  this  information  has  not  been 
requested  in  the  previous  paper  copy 
submittals.  Co-owner  storage 
information  (Schedule  Ul,  Record  04) 
and  data  on  underground  storage 
reservoirs  (Schedule  Ul,  Record  03)  are 
required  only  on  the  initial  FERC  Form 
No.  8  report,  and  when  changes  or 
additions  are  made  to  information 
previously  reported.  Natural  gas 
companies  that  have  filed  at  least  one 
FERC  Form  No.  8  should  already  have 
filed  this  information  and  will  not  be 
required  to  refile  the  "initial"  report  on 
an  electronic  medium.  These  record 
formats  should  be  used,  however,  by 
natural  gas  companies  either  filing  FERC 
Form  No.  8  for  the  first  time,  or  revising 
a  previous  report. 

D.  FERC  Form  No.  11 

Texas  Eastern  argues  that  in  Record 
F9-08  (page  26),  final  field.  "Filler"  is  not 
contiguous  to  prior  field.  The 
Commission  is  revising  the  character 
positions  for  the  Filler. 
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E.  FERC  Form  No.  15 

Since  the  Commission  is  reverting 
back  to  the  current  format  for  FERC 
Form  No.  15,  and  allowing  it  to  be  used 
for  tape  or  diskettes,  applicants' 
technical  comments  on  the  record 
formats  are  moot.  The  filing  instructions 
for  FERC  Form  No.  15  will  be  the 
instructions  presently  required  in  the 
form. 

F.  FERC  Form  No.  16 

Texas  Eastern  argues  that,  in  Record 
R7-01  (page  12),  character  positions  of 
fields  from  "  Data  Submitted"  and 
below  overlap  previous  fields.  The 
Commission  is  correcting  the  character 
positions. 

United  asks  whether  the  paper  copy 
report  formats  are  the  same  as  they 
were  previously?  If  they  are  not.  what 
are  the  new  formats?  If  they  are  the 
same,  United  notes  that  the  paper  copies 
do  not  match  the  report  formats, 
contradicting  the  technical 
specifications.  The  Commission  notes 
that  United  has  not  indicated  specific 
instances  where  the  paper  copies  do  not 
match  the  record  formats.  However. 
Commission  staff  has  determined  that  a 
schedule/record  for  reporting  detailed 
information  on  anticipated  new  supply 
was  inadvertently  omitted.  A  schedule/ 
record  for  reporting  this  information  is 
being  added  to  the  FERC  Form  No.  16 
reporting  instructions.  With  this  change 
the  electronic  filing  should  be  consistent 
with  the  paper  copy  version. 

United  argues  that  the  column 
positioning  is  wrong  for  Record  Codes 
01  and  07  (some  fields  overlap  each 
other  in  the  record  layout].  The 
Commission  is  revising  the  character 
position  errors  in  Schedule  R7.  Records 

01  and  07.  The  corrections  are  listed  in 
Appendix  C. 

United  believes  that  there  is  an 
incorrect  statement  on  page  2  providing 
that  Schedule  R7  should  contain,  "For 
one  year  of  actual  and  projected 
experience,  record  Codes  02  through  07." 
United  believes  the  record  codes  used 
for  actual  and  projected  experience  aie 

02  through  10.  United  is  correct  The 
Commission  is  modifying  Section  IV  of 
the  General  Information  for  FERC  Form 
No.  16,  accordingly. 

If  a  data  item  is  not  applicable  and  is 
a  Gas  Volume,  Gas  Cost,  or  Gas 
Revenue,  United  asks  whether  the 
numeric  value  ".001"  should  be  entered 
in  the  field  for  this  item  rather  than 
leaving  it  blank.  If  the  item  does  not 
contain  volumetric  data.  United  argues 
the  value  "0"  should  be  entered.  The 
Commission  believes  that  neither  of 
these  values  match  the  1  decimal 
position  format  for  nonblank  entries. 


requiring  a  data  item  to  be  formatted  in 
two  different  ways.  The  Commission  is 
revising  the  General  Instructions  to 
describe  more  explicify  how  to  report 
"not  applicable"  numeric  data.  United  is 
correct  that  the  Commission  is  requiring 
the  numeric  ".001"  to  be  recorded  in  any 
numeric  field  where  the  requested  data 
item  is  not  appUcable  to  the  applicant 
and  the  data  item  is  a  volume  or  revenue 
item.  All  other  numeric  fields  which  are 
not  applicable  to  the  respondent  should 
have  the  numeric  "0"  or  "0.0"  recorded 
in  the  specified  character  positions.  The 
intention  is  for  the  applicant  to  ensure 
that  any  value  written  to  a  numeric  field 
is  in  fact  numeric.  If  necessary,  the 
applicant  may  want  to  move  the 
reported  information  info  a  character 
type  variable  prior  to  writing  the  tape  to 
satisfy  this  requirement. 

United  notes  that  this  form  is  filed  on 
either  September  1,  or  April  1,  covering 
a  one  year  period.  United  points  out. 
however,  that  the  technical  specification 
layouts  contain  January  through 
December  amounts.  United  asks  how 
will  these  be  processed?  The 
Commission  believes  that  data 
applicable  to  a  particular  month  should 
be  placed  in  the  character  positions 
designated  for  that  month  regardless  of 
whether  the  FERC  Form  No.  16  is  filed 
April  1  or  September  1. 

Enron  argues  that,  in  Schedule  2  (The 
Supply,  Requirements,  and  Net 
Deficiency  or  Surplus  Summary — Item 
Number  24,  Basis  for  Pipeline 
Requirements],  there  is  a  new  data 
request  of  which  Enron  has  not  had 
sufficient  time  to  determine  the  degree 
of  difficulty  in  obtaining  this 
information.  The  Commission  believes 
this  is  not  a  new  reporting  requirement. 
The  Commission  points  out  that,  on  page 
3  of  the  current  FERC  Form  No.  16, 
instructions  are  provided  for  entering 
the  "Total  Requirements"  volume 
(Schedules  I  and  V,  line  No.  11),  and  for 
indicating  how  the  requirements  are 
determined. 

Enron  argues  that,  in  Schedule  4  (The 
Contract  and  Delivery  Volumes  by 
Pipeline  Supplier  Report),  natural  g<3S 
companies  are  required  to  provide 
buyer-seller  codes  which  have  not  been 
supplied  previously  and  do  not  appear 
to  be  needed  or  useful.  The  Commission 
points  out  that  the  current  FERC  Form 
No.  16  instructions  direct  the  applicant 
to  "Enter  seller  codes  where  possible". 
[See  FERC  Form  No.  16  instructions, 
page  2,  Item  VI).  The  Commission, 
therefore,  has  provided  character 
positions  for  seller  codes.  However,  the 
same  guidelines  apply — enter  the  codes 
where  possible. 

Enron  argues  that,  in  Schedule  7 
(Deliveries,  Requirements,  and  Net 


Deficiency  or  Surplus  by  Customer 
Report— Item  Number  93),  the  County 
Data  has  never  been  requested 
previously.  This  report  is  presently 
generated  from  a  mainfram  computer 
and  the  County  Data  is  not  currently 
available.  Enron  argues  that  it  will  be 
difficult  and  burdensome  to  add  the 
county  information.  Enron  requests  to 
the  Commission  to  reconsider  whether 
such  information  is  actually  useful  or 
needed.  The  Commission  points  out  that. 
on  the  current  paper  copy  version  of 
FERC  Form  No.  16,  Delivery  Point/ 
County  information  is  requested  in 
Column  (p)  of  Schedules  IV  and  VIII. 
The  Commission  also  notes  that  there  is 
no  specific  instruction  for  identifying 
delivery  points.  The  electronic  record 
format  for  these  schedules  (Schedule  R7, 
Record  07)  requests  the  name  of  the 
county  where  gas  is  delivered,  with  no 
further  identification  of  the  delivery 
point.  Delivery  Point/County  data  may 
not  have  been  reported  by  Enron 
previously,  but  the  Commission  can  find 
no  basis  for  their  claim  that  it  has  never 
been  requested. 

Enron  further  asks  the  Commission  to 
reconsider  whether  this  information  is 
useful  or  needed.  Reconsideration  of  the 
data  currently  required  to  be  reported 
by  the  Commissions  regulations  and  on 
its  forms  is  beyond  the  scope  of  this 
rulemaking  docket. 

Appendix  C. — Correction  Notice;  Order 
No.  493  Record  Formats 

This  appendix  identifies  the 
corrections  and  revisions  to  the 
electronic  filing  record  formats  for  FERC 
Form  Nos.  2,  2A.  8, 11. 14. 15  and  16.  A 
complete  copy  of  the  record  formats,  as 
revised  by  Order  No.  493-A.  is  available 
from  the  Commission's  electronic 
bulletin  board  service — ^the  Commission 
Issuance  Posting  System  (CIPS) — and  on 
diskettes  from  the  Commission's 
photocopying  contractor  in  Room  1000. 
825  North  Capitol  Street  NE; 
Washington,  DC  20426. 

The  record  formats  for  rate,  tariff,  and 
certificate  filings  will  be  discussed  at 
the  conferences  scheduled  on  September 
12  and  13, 1988.  The  Commission  will 
reissue  corrected  record  formats  for 
these  filings  by  November  30, 1988. 

General  Corrections  to  Record  Formats 
for  All  Forms 

1.  General  Information: 

The  opening  paragraph  under  "What 
to  Submit"  should  be  revised  to: 

All  data  will  be  submitted  on  9-track 
magnetic  computer  tape(s),  16-track 
magnetic  computer  cartridge(s).  or  on 
computer  diskette{s). 
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Delete  "9-track"  from  the  first  line  of 
paragraph  (1)  under  "What  to  Submit." 

2.  General  Instructions: 

The  instruction  for  the  sequence 
number  (Item  3  or  4,  refer  to  form)  has 
been  revised  to  indicate  that  sequence 
numbers  should  be  assigned  on  a 
schedule/record  basis,  not  on  a  file  or 
schedule  basis,  and  that  sequence 
numbers  should  be  right  justified. 

3.  Exhibit  A: 

Item  1.  line  1  has  been  revised  to: 
All  data  tapes  should  be  9-track  open 

reel  or  18-track  cartridge  with  American 

National. .  .  . 
Item  3  should  be  replaced  with: 
Recording  density  may  be  1600  BPI 

(Bits  per  inch)  or  6250  BPI  (9-track  tape) 

or  38.000  BPI  (18-track  tapes). 

4.  Exhibit  B 

A  new  procedure  has  been  inserted 
after  Item  #2.  which  reads  as  follows: 

The  information  required  for  this  form 
may  be  reported  on  the  diskette(8) 
exactly  as  specified  in  the  general  and 
specific  instructions  following  the  data 
layout  for  each  schedule/record. 
Alternatively,  the  required  information 
may  be  delimited  as  specified  in  Items  4 
through  9  of  this  exhibit  B. 

Items  3  through  6  have  been 
renumbered  4  through  9. 

5.  Footnotes 

The  footnote  record  has  been  revised 
so  that  the  Reference  Number  is  now  a 
13-character  field.  Character  positions 
should  be  revised  as  follows: 

Reference  Number:  11-23. 


Footnote:  24-155. 
Filler  156-255. 

8.  State  Codes  from  FIPS  Pub.  8-3  are 
listed  on  the  following  page. 

FIPS  State  Codes 

[Reference:  Federal  Information  Processing 
Standards  (FIPS)  Publication  6-3] 


State 


Alat)ama 

Alaslta 

Arizona 

Arkansas 

California 

Colorado 

Connectxxit 

Delaware 

Oist.  of  Co) 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massactiusetts ... 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire- 
New  Jersey 

New  Mexico 

New  York 


Code 


01 

02 

04 

05 

06 

08 

09 

10 

11 

12 

13 

15 

16 

17 

IB 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

36 

36 


FIPS  State  Codes— Continued 

[Reference:  Federal  Inforrrwtion  Processing 
Standards  (FIPS)  Publication  6-3] 


State 


North  Carolina.. 
North  Dakota.... 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island.... 
South  Carolina.. 
South  Dakota... 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 


Code 


37 
38 
39 
40 
41 
42 
44 
45 
46 
47 
48 
49 
50 
51 
53 
54 
55 
56 


Source:  National  Technical  Information 
Service.  U.S.  Department  of  Commerce,  5285 
Port  Royal  Road,  Springfield.  Virginia  22161. 

FERC  Form  No.  2 

1.  Table  of  Contents. 

New  pages  have  been  added  after 
pages  119  and  200.  A  new  table  of 
contents  with  correct  page  numbers  is 
included  at  the  end  of  this  section. 

2.  General  Instructions. 
Delete  Instruction  3(F):  reletter 

Instructions  3(G)  through  3(M). 

3.  Record  Formats: 

(Note:  Page  numbers  reference  the  original 
record  formats  published  with  Order  493). 


UMI 


Page 

Item  No. 

Item 

Correctwn 

10 

6 

Under  comments,  change  "filed"  to  "prepared" 

50 

r>4ote                                           

Add  the  following:  "Specify  contra  primary  account  affected  for  any  item  in  a 

50 

footnote" 
Detete  this  item. 

50-52 

211-228 

All 

Decrease  each  char.  pos.  by  7.  See  revised  record  format  for  schedule  F4, 

52 

Filler                                       

record  23. 
Change  char.  pos.  to  227-255. 

80 

408 
409 
410 

Date  originalty  Included  in  this  account 

Change  char  pos.  to  144-149 

80 

Date  exnected  to  be  used  in  utilitv  service       

Change  char,  pos  to  150-155. 
Cfwnge  char  pos.  to  156-167. 

80 

Balance  at  end  of  vear                              

80 

Filler                                                   

Change  char  pos.  to  168-255. 

81 

412 
413 
414 

Datfi  fwiainalh/  included  in  this  account 

Change  char  pos  to  144-149. 
Change  char  pos.  to  150-155. 
Change  char  pos  to  156-167. 

81 

Date  exoected  to  be  used  in  utilitv  service            

81 

81 

Filler                                   

Change  char.  pos.  to  1 68-255. 

88 

444 
547 
548 
549 

Total  debit  or  credit  items 

Change  this  Item  to  "Total  Other  Debit  or  Credit  Items". 

107 

Change  char  pos  to  36-42. 

107 

Char>ge  char  pos.  to  43-54. 

107 

Change  char.  pos.  to  55-66. 

107 

FiHer  

Change  char  pos.  to  67-255. 

After  sequence  number,  under  character  position,  add  "11";  under  data  type. 

110 

Add 
559a-568 

Stock  code                             

110-111 

AH   

add  "Numeric";  under  comments,  add:  "Comnwi  Stock,  Code  =  l;  Prefered 
Stock,  Code -2  Total  Common  Stock,  Code -3;  Total  Preferred  Slock, 
Code=4". 
Increase  each  char,  pos  by  1.  See  revised  record  format  for  Schedule  F5, 

113 

Information  reoorted  code 

Record  33 
Comments  should  read:  "individual  Item.  code=l;  account  total,  code -2; 

113 

Add 

573 
574 

Account  No             

grand  total,  code  =  3". 
Under  character  position,  add  "12-18";  Under  Data  Type,  add  "Numeric"; 

113 

Under  Comments,  add  "Specify  Account  Numt)er  Reported". 
Change  char.  pos.  to  19-150. 

113 

Change  char.  pos.  to  151-162. 

113 

Filter 

Change  char  pos.  to  163-255. 
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Page      Item  No. 


Item 


117 

117-118 

118 
119 


Add  Account  No. 


585-593 


AU. 


Filler 

Add!  Long-term  debt  code. 


119  593a-601 


121-122 
124 

124 


Add 


124-125    609-616 


125 

126 

126 


126-127 

127, 
136 


141' 
141 
142 
142 
148 

150 
159 
159 
160 
160 

160 
160 

161 

161 

161 
162 
200 


200 

200 

200 

200 

204 

204-205 

205 
206 
210 

217 

217 

217 
217 
217 
221 
221 
221 
221 
221  i 


All. 


_.j«to.— . 

Infofmatton  reported  code . 

Type  o1  lax 


Correction 


AU 


FHter _ 

I  Iniormation  reported  code . 


Addi  Type  of  tax. 


60»-624l  AM. 


Filler. ..„ 

Account  subdiwaion  code . 


690j  Nanative  descriptor  of  item  reported 

;  Filter 

Add|  Balance  at  end  of  year  (account  105) .... 

Add  Balance  at  end  of  year  (account  105.1) . 
:  tnformation  reported _. 


Add!  Note  16a _ 

I  Note „ 

760e   Average  revertue  per  Mcf . 

765ci  Hece^jt  county 

T65c    ..-A)._ 


765fj  Delivery  county.. 
765f   .do - 


766 
767-771 


Distance  transported . 
All 


FiHer _ ..._. 

.....do _ 

Add!  Iniormation  reported  code . 


1017  ReM. 


1018  County 
AM.. 


1018a- 
1023 

Filler 

1037!  Company  name 

1038a-!  AN _ 

10481 

.._ I  Filter 

— !  Purpose  lor  wtiich  gas  was  used., 

1059  Distance  Iran^xxted _ 


Add 
Add 


Information  reported  code . 
Account  No 


1079  Hem  reported _ _.. 

1060  Income  dettuciiort  or  interest  charge... 

FiHer 

1087  Amount  changBd 

1088  Deterred  to  account  186._ 

1089^1  Contra  account 

1090  Amount  amortized  dunng  year 

1091  Deferred  m  account  186,  end  of  year. 


Under  ctiaracter  position,  add  "12-18";  under  data  type,  add  "Numeric",  under 

comments,  add  "Specify  Account  Number  Reported" 
Increase  each  ctiar    pes    by  7    See  revised  record  format  lor  Schedule  F5. 

Record  39 
Cfiange  char  pos  to  225-255 
Under  ctiaracter  position,  add  "11".  under  data  type,  add  "Numeric":  under 

commerTts,  add:  "unamortized  debt  expense,  code  =  1 .  unamortized  premium 

on    long-term   debt,    code -2;    unamortized    discount   on    long-term    debt. 

code  =  3;  other,  code  =  4" 
Increase  each  char,  pos    by  1    See  revised  record  format  for  Schedule  F5, 

Record  40 
Assign  Bern  Nos  608a-608f  to  items  in  ctiaracter  positions  1 1  -82 
Comments  should  read:  "Individual  Item,  code-  1.  Sut)-»Dtal.  code  =-2.  Grand 

Total,  code  =  3" 
Under  character  position,  add  "12";  Under  data  type,  add  "numeric,  under 

comments    add    "Federal    Tax,    code  =  1 ,    State    Tax,    code  ^  2,    Other, 

code  =  3" 
hKrease  each  char    pos.  by  1    See  revised  record  format  for  Schedule  F5, 

Record  44 
Change  char  pos  to  229-255. 
Comments  sfiould  read:  "Individual  ftem,  code  =  l;  Sub-total,  code  =  2;  Grand 

Total,  code  =  3". 
Under  character  position,  add  "12";  under  data  type,  add  "numenc",  under 

comments    add    "Federal    Tax.    code^l.    State    Tax,    code ^2,    Other, 

code  =  3  " 
Increase  each  char    pos.  by  1    See  revised  record  format  tor  Schedule  F5, 

Record  45. 
Ctiange  ctiar  pos.  to  241-255 
Under  Corriments,  the  text  following  "code  =  8;"  should  lie  revised  to  "ottier 

facilities,  code-9;  total,  [federal  mcome  tax)  code=10.  total,  [stale  income 

tax]   code=ll;   total   [local  income  tax]   code  =  12,  total  (account  281) 

code=l3." 
Change  char  pos  to  123-222 
Change  char  pos  to  223-255. 
Assign  item  No  690a. 
Assign  item  IMo  690b 
Revise  comments  to:  "operating  revenues,  code=1;  Hd  of  natural  gas  sold, 

codea2,  (see  note  16a)" 
See  revised  Schedule  F6,  Record  2. 

Change  "Specific  Instruct'on  Numljer  15"  to  "Specific  tnstroction  Numtier  42" 
Revise  comments  to.  "(item  759a-t«em  758a)  >■  100,  (m  cents),  tormat  f(7.2)" 
Change  item  to  "Receipt  Point  Description". 
Under  comments,  after  "located",  add  "or  destgnalion  of  the  receipl  point  on 

ttie  respondent's  pipeline  system". 
Change  item  to  "Delivery  Pomt  Descnption". 
Under  comments,  after  "Located",  add  "or  designation  of  the  delivery  point  on 

the  respondent's  pipeline  system". 
Change  char,  pos    to  166-175;  change  data  type  to  character:  under  com- 
ments, revise  to  "(in  miles):  if  vanous  distances  enter  'vanous'  " 
Increase  each  char,  pos    by  6    See  revised  fecord  formal  for  schedule  F6. 

record  8. 
Otiange  char  pos.  to  234-255 
Change  char  pos  to  124-255. 
Under  ctiaracter  position,  add    "11";  under  data  type,  add    "numeric"';  under 

comments,  add   "individual  item,  code  =  1.  slate  total.  code  =  2;  grand  total, 

code  =  3  ". 
Change  char.  pos.  to  12-46;  revise  comments  to  "Jield  name;  leave  blank  for 

totals". 
Change  char  pos  to  47-76;  fevise  comments  to  "county  where  major  portion 

of  field  IS  located;  leave  blank  for  totals  ". 
Inaease  each  char.  pos.  by  21 

Change  char,  pos  to  131-255 
Change  char,  pos  to  12-56 
Decrease  each  char  pos  by  5 

Change  char  pos  to  246-255 

Cliange  char  pos  to  1 1  only 

Change  data  type  to  character;   ufxter  comments,  revise  to  "(m  miles),  if 

various  distances  enter  various" '". 
Under  character  position,  add  "11"';  under  data  type,  add  "numeric'",  under 

comments  add  "individual  item,  code=l,  subtotal,  code  =  2;  total.  code  =  3' 
Under  character  position,  add  "12-18".  under  data  type,  add  "numeric  ";  under 

comments  add  "specify  account  number  reported". 
Oftange  cfiar  pos.  to  19-150 
Otange  ctiar.  pos  to  151-162 
Change  ctiar  pos  to  163-255. 
Change  char  pos  to  197-208 
Change  char  pos.  to  209-220 
Change  char,  pos  to  221-227 
Change  char  pos  to  228-239. 
Change  cliar.  pos  to  240-251. 
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Page      Item  No. 


I 


221 
252 

252 
252 
262 
268 
268 


Add 


1267 


Item 


Filter 

Inlormation  reported  code . 


Field  and  storage  identification . 

1268i  Total  miles  of  pipe 

j  Filler 

1346at  Total  3-day  peak  curtailments... 
1351a.  Curtailment  of  ottiers 


Correction 


Cfiange  char,  pos  to  252-255 

Under  char  pos  add  'll";  under  data  type,  add  "numeric";  under  comments. 

add  "individual  item.  code=  1.  subtotal,  code    2.  total,  code    3" 
Change  char  pos  to  12-143. 
Change  char  pos  to  144-155 
Change  char  pos  to  156-255 
Change  char  pos  to  89-100 
Change  char  pos  to  177-188 


4.  Additional/replacement  pages: 
Replace  pages  i-vi  with  new  pages  i- 
vi. 
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Charged  During  Year- Part  1 125 

(45)  Taxes  Accrued.  Prepared  and 
Charged  During  Year— Part  2 127 

(46)  Investment  Tax-Credits  Gtm- 
erated  and  Utilized 129 

(47)  Accumulated  Deferred  Invest- 
ment Tax  Credits  (Account  255)...     l.Tl 
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FERC  Form  No.  2A 

1.  Table  of  Contents:  Schedules. 
Record  (47)  Gas  Plant  in  Service 

(Accts.  101, 102, 103.  and  106)— Part  8  on 
page  100  has  been  deleted.  Accordingly, 
all  subsequent  record  numbers  and 
associated  page  numbers  are  decreased 
by  one.  A  new  table  of  contents  with  the 
correct  record  and  page  numbers  is 
included  at  the  end  of  this  section. 

2.  Record  Formats: 

Item  566-570  from  deleted  Record  (47) 
will  be  added  to  the  end  of  Record  (46). 
The  complete  corrected  Record  46  is 
reprinted  at  the  end  of  this  section. 

Other  corrections: 

(Note:  Page  numbers  reference  the  original 
record  formats  published  with  Order  493). 
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Page      Item  No. 


7 
47 
47 
47 
48 
48 
83 

83 
83 
83 
83 
83 
83 
84 
84 
84 
84 
84 

84 

84 

84 

84 

84 

85 

85 

85 

102 

159 

159 


235 
236 
237 
238 


Item 


Correction 


BUT  content 

Natural  gas  purchase  volume.. 

Natural  gas  purchase  cost 

Average  cost  per  Mcf 

Filter 


Note 

443} 
444 
445! 
446] 

447  i 

448 1 

4491 

450| 

451 

452 

453 

454 
455 
456 

457 


458 
459 
460 


582 


Balance — tjeginning  of  year 

Total  credits  to  retained  earnings 

Total  det)its  to  retained  earnings 

Balance  transferred  from  income 

Total  appropriations  of  retained  earnings 

Total  dividends  declared— preferred  stock 

Total  dividends  declared — common  stock 

Unappropnated  undistributed  subsidiary  earnings 

Unappropriated  retained  earnings  balance — end  of  year 

Total  appropriated  retained  earnings 

Total    appropnated    retained    earnings— amortization    reserve. 
Federal. 

Total  appropriated  retained  earnings 

Total  retained  earnings 

Balance — tjeginning  of  year  [det>it  or  credit] 

Equity  in  earnings  for  year — credit 

Dividends  received — debit  ( — ) 

Other  charges 

Balance — end  of  year 

Filler 

Total  detiit  Of  credit  items 

Salary  and/or  fee 

Filler 


Under  the  substitute  records  cokimn.  record  numt)ers  47  arxl  at>ove  sfwuld  be 

reduced  by  one. 
Change  "eighty  (80)"  to  "seventy-nine  (79)". 
Change  char,  pos  to  12-15. 
Change  char  pos.  to  16-27 
Change  char.  pos.  to  28-39. 
Cfiange  char  pos.  to  40-49 
Change  char,  pos  to  50-255 
At  end  of  note  text,  add  "Specify  Contra  Pnmary  affected  for  any  item  m  a 

footnote". 
Change  char  pos.  to  11-22. 
Cfiange  char.  pos.  to  23-34. 
Change  char  pos  to  35-46. 
Change  char  pos  to  47-58 
Change  char  pos.  to  59-70. 
Change  char.  pos.  to  71-82 
Change  char  pos.  to  83-94. 
Change  char  pos  to  95-106. 
Change  char,  pos  to  107-118 
Ctiange  char,  pos  to  119-130 
Change  char.  pos.  to  131-142 


Change  char  pos 
Change  char,  pos 
Change  char  pos. 
Change  char,  pos 
Change  char  pos. 
Change  char  pos 
Change  char  pos 
Change  char,  pos 
Change  "Total"  to 
Change  char  pos 
Cfiange  char  pos 


to  143-154 
to  155-166. 
to  167-178. 
to  179-190 
to  191-202. 
to  203-21 4 
to  2 15-226 
to  227-255 
"Other", 
to  56-62. 
to  63-255 


im 


3.  Additional/Replacement  Pages: 
Replace  pages  i-iii  with  new  pages  i- 

iii. 
Replace  pages  98-99  with  the 

following  new  pages  98-99. 
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(2)  Pipeline  Company  Information 
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(3)  Comparative  Balance  Sheet — 
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Part  2 16 
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(12)  Statement  of  Changes  in  Fi- 
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Part  2 60 

(29)  Comparative  Balance  sheet — 
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(46)  Gas  Plant  in  Service  (Accounts  101. 
102. 103,  and  106}— Part  7;  SUBSTITUTE 
SCHEDULE/RECORD 

Note:  See  Exhibit  D,  Specific  Instruction 
Number  10  for  information  required  in  this 
schedule/record. 


Item 
No. 


Item 


Schedule  ID 

Record  ID 

Sequence  No 

Transaction  type 


Characler 
position 


1-2 
3-4 

5-10 
11 


Data  type 


Character 
Numeric... 

do 

do 


6.  General  Plant 


553 

Land  and  land  rights 

12-23 

24-35 

36-47 

48-69 

60-71 

72-83 

84-96 

96-107 

108-119 

120-131 

132-143 

144-155 

166-167 

168-179 

180-191 

192-203 

204-215 

216-227 

228-256 

554 

Structures  and  improvements 

do 

555 

Oflice  furniture  and  equipment 

do 

656 

Transportation  equipment 

do 

557 

Stores  equipment 

..    do 

558 

Tools,  stiop.  and  garage  equipment 

do    

559 

Lalx>ratory  equipment 

....  do 

560 

Power  operated  equipment 

...   do . 

561 

Comnuinication  equipment 

do 

56? 

Miscellarfeous  equipment 

do 

.563 

Subtotal 

do 

664 

Other  tangible  property 

do 

665 

Total  general  plant 

.    do 

566 

Total  (accounts  101  and  106) 

do 

567 

Gas  plant  purchased 

.   do 

568 

Gas  plant  sold  (-) 

do 

569 

Experimental  gas  plant  unclassified 

do 

670 

Total  gas  plant  in  service 

do 

FHtef 

do 

Comments 


Sch  =  F8. 

Code =46. 

Right  justified,  zero  filled,  see  general  instruction  4. 

Balance  at  beginrung  of  year,  code  =  1 :  balance  at  end  of  year, 
code  =  2;  additions,  code  =  3;  retirements,  code  =  4;  adjust- 
ments, code =5;  transfers,  code =6. 


4- 


i^ 


[Account  389  ) 

[Account  390.] 

(Account  391.1 

[Account  392.] 

[Account  393  ] 

[Account  394] 

[Account  395.) 

[Account  396.1 

[Account  397] 

[Account  398  ] 

Sum  of  items  553  throu  562. 

[Account  399] 

Sum  of  items  663  and  item  564. 

Sum  of  items  464,  495,  528,  537.  552,  and  565. 

See  specific  instruciton  10,  part  h. 

Do. 

Amount  ($). 

Sum  of  items  666  thru  569. 

Blank  fiUed. 


FERC  Form  No.  8 

1.  General  Information: 

Part  III,  When  to  Submit,  paragraph  2 
has  been  revised  to: 

All  information  requested  in  Schedule 
Ul,  Records  01  and  02  must  be  reported 
each  time  the  form  is  submitted. 


Information  requested  in  Schedule  Ul, 
Records  03  and  04  is  required  only  on 
the  initial  report.  When  changes  or 
additions  occur  to  the  information 
initially  reported  in  Scheduled  Ul. 
Records  03  and  04,  the  information 
should  be  resubmitted  in  its  entirety. 
2.  General  Instructions: 


After  Instruction  2A,  insert  a  new  2(B) 
as  follows: 

Enter  "NA"  wherever  a  character  item 
is  not  applicable. 

Reletter  old  Instructions  2(B)  through 
2(H)  to  Instructions  2(C)  through  2(1). 

3.  Record  Formats: 
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Page 


Hem  No. 


Item 


Date  submitted 
Type  of  gas 


Cwrection 


Change    tiled    to    prepared 

Under   comments,   delete     No»    I    to   date"    from   injections,    code     5   and 
withdrawals,  code    6 


FERC  Form  No.  11 

1.  General  Instructions: 

After  Item  2A.  insert  a  new  (B)  as 


follows: 

Enter  "NA"  wherever  a  character  item 
is  not  applicable. 


Reletter  old  2(B)  through  2(H)  to  new 
2(CJ  through  2(1). 
2.  Record  Formats: 


Page 


10 
10 

10 

10 
25 
25 
25 
25 
26 


Item  No. 


91 
92 
93 
94 


Item 


6}  Month  reported 

Date  submitted - 

Type  of  filing  reported 

FMIef 

Volumes  of  gas  purchased  from  maior  gas  pipelir>es.. 
Volumes  of  gas  purchased  from  other  gas  pipelines... 

Volumes  of  other  gas  purchases... -. 

Total  volumes  of  natural  gas  purchases 

FiMer 


Correction 


Change  char.  pos.  to  162-165 

Change  char  pos  to  166-171 

Chartge  char  pos  to  1 72 

Change  char,  pos  to  1 73-255 

Under  comments,  change  "SCOOO)"  to    (MMCFV 

Do. 

Do. 

Do. 
Change  char  pos  to  210-255. 


FERC  Form  No.  14 

1.  General  Instructions: 

After  Item  2A,  insert  a  new  (B)  as 


follows:  Enter  "NA"  wherever  a 
character  item  is  not  applicable. 
Reletter  old  2(B)  through  2(H)  to  new 


2(C)  through  2(1). 
2.  Record  Formats: 


Page 


!■•] 


Item  No 

8 

4 

8 

7 

B 

8 

8 

9 

8 

10 

A 

9 

15 

9 

16 

9 

17 

9 

18 

10 

19 

10 

20 

10 

21 

10 

22 

10 

23 

10 

24 

10 

25 

in 

11 

15 

11 

26 

11 

27 

11 

28 

11 

29 

11 

30 

12 

31 

12 

32 

12 

33 

12 

34 

12 

35 

12 

36 

12 

37 

12 

38 

12 

39 

12 

40 

12 

41 

13 

42 

13 

43 

13 

44 

13 

45 

13 

46 

13 

47 

13 

48 

13 

49 

13 

50 

13 

14 

15 

Item 


Date  of  report _ 

Contact 

Title  of  contact „ „.. 

Address  of  contact „ 

Telephone  of  contact .„ _ _ _ 

Fitter 

Docket  Nos 

Jamiary  peak  day 

January  peak  quantity 

January  quantity  received.' shipped  (Mcf) 

January  quantity  received /shipped  (MMBtu)..., 

January  receipts/costs 

February  peak  day  

February  peak  quantity , 

February  quantity  received /shipped  (Mcf) 

February  quantity  received /shipped  (MMBtu)., 

February  receipts /costs 

Filler , 

Docket  IMos 

March  peak  day 

March  peak  quantity 

March  quantity  received /shipped  (Mcf) 

March  quantity  received /shipped  (MMBtu) 

March  receipts/costs 

April  peak  day 

April  peak  quantity 

Apnl  quantity  received/shipped  (Mcf) 

April  quantity  received/ shipped  (MMBtu) 

April  receipts/ costs 

May  peak  day 

May  peak  quantity 

May  quantify  received/ shipped  (Mcf) 

May  quantity  received/shipped  (MMBtu) 

May  receipts/costs 

June  peak  day 

June  peak  quantity 

June  quantity  received/shipped  (Mcf) 

June  quantity  received /shipped  (MMBtu). 


July  peak  day 

July  peak  quantity 

July  quantity  received/shipped  (Mcf) 

July  quantity  received /shipped  (MMBtu).. 

July  receipts/costs 

Filler 

Docket  Nos 


Correction 


Under  Comments,  change    filed"  to  "prepared" 
Change  Char  Pos  to  131-160. 
Change  Char  Pos  to  161-175. 
ChangeChar  Pes  10  176-235 
Change  Char  Pos  to  236-245 
Change  Char  Pos  to  246-255 
Change  Char  Pos  to  137-146. 
ChangeChar  Pos  to  147-148. 
Change  Char  Pos  to  149-155. 
Change  Char  Pos  to  156-165 
Change  Char  Pos  to  166-175 
Change  Char  Pos  to  176-185 
ChangeChar  Pos  to  186-187 
ChangeChar  Pos  to  188-194 
ChangeChar  Pos  to  195-204. 
Change  Char  Pos  to  205-214, 
Change  Char  Pos  to  21 5-224 
Change  Char  Pos  to  225-255 
Change  Char  Pos  to  11-20 
ChangeChar  Pos  to  21-22. 
Change  Char  Pos  to  23-29. 
Change  Char  Pos  to  30-39. 
Change  Char  Pos  to  40-49, 
Change  Char  Pos  to  50-59, 
Change  Char   Pos   to  60-61 
Change  Char  Pos  to  62-68, 
Change  Char  Pos  to  69-78, 
Change  Char  Pos  to  79-88, 
Change  Char   Pos  to  89-98, 
Change  Char  Pos  to  99-100 
Change  Char  Pos  to  101-107 
Change  Char  Pos,  to  108-117 
Change  Char,  Pos,  to  118-127 
Change  Char  Pos  to  128-137. 
Change  Char  Pos  to  13B-139 
Change  Char  Pos  to  140-146 
.  Change  Char  Pos,  to  147-156, 
Change  Char  Pos  to  157-166, 


June  receipts/costs - 4  Change  Char,  Pos  to  167-176 

178 
185 
to  186-195 
to  196-205. 
to  206-21 5 
10  216-255 
to  11-20, 


Change  Char  Pos  to  177- 
Change  Char  Pos  to  1 79- 
Change  Char  Pos 
Change  Char  Pos 
Change  Char  Pos 
Change  Char  Pos 
Change  Char  Pos 
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Page 


14 
14 

14 

14 
14 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
16 
16 
16 
16 
16 
16 
16 
16 
16 
16 
17 
17 
17 
17 
17 
17 
17 


Item  No. 


51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 


76 
77 
78 
79 
80 


Item 


August  peak  day 

August  peak  quantity 

August  quantity  received /shipped  (Met) 

August  quantity  received /shipped  (MMBtu) 

August  receipts/costs 

September  peak  day 

Septemt>ef  peak  quantity 

September  quantity  received/shipped  (Met) 

September  quantity  received/shipped  (MMBtu) . 

September  receipts/costs 

October  peak  day __ 

October  peak  quantity 

October  quantity  received/shipped  (Mcf) 

October  quantity  received /shipped  (MMBtu) 

October  receipts/costs 

November  peak  day 

November  peak  quantity 

NovetTtber  quantity  received/ shipped  (Mcf) 

Novembef  quantity  received/shipped  (MMBtu) .. 

November  receipts/costs 

Decemtjer  peak  day 

December  peak  quantity _ 

December  quantity  i<eceived/shipped  (Mcf) 

December  quantity  received/shipped  (MMBtu) .. 

Decemt)er  receipts/costs 

Fillef „ 


Docket  Nos 

Total  quantity  received/sMpped  (Mcf) 

Total  quantity  received/shipped  (MMBTU).. 

Total  receipts/0}sts 

Annual  Weighted  Average 

do 

Filler 


Correction 


Change  Char. 
Change  Char. 
Change  Char. 
Change  Char. 
Change  Char. 
Change  Char. 
Ctur>ge  Oiar. 
Change  Char. 
Change  Char. 
Change  Oiar. 
Change  Char. 
Change  Cttar. 
Change  Char. 
Change  Char. 
Ctiange  Char. 
Change  Char. 
Change  Char. 
Change  Ctiar. 
(Ctiange  Char. 
Cttange  Char. 
Change  Char. 
Change  Char. 
Change  Char. 
Change  Char. 
Ctiange  Char. 
Change  Char. 
Change  Char. 
Change  Char. 
Change  Char. 
Change  Char. 
Change  Char. 
Change  Char. 
Change  Char. 


Pos.  to 
Pos  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 
Pos.  to 


21-22. 
23-29. 
30-39. 
40-49. 
50-59. 
60-61 

62-68 

69-78 

79-88. 

89-98 

99-100. 

101-107 

108-117 

118-127 

128-137 

138-139. 

140-146. 

147-156. 

157-166. 

167-176. 

177-178. 

179-185. 

186-195. 

196-205. 

206-215 

216-255. 

11-20. 

21-30. 

31-40. 

41-50. 

51-57 

58-67. 

68-255. 


FERCFormNo.  15 

The  record  formats  from  Order  No. 
493  for  Form  No.  15  have  been  deleted. 
Respondents  will  continue  to  file  using 
the  previous  &-track  magnetic  tape 
format.  Respondents  may  also  file  on 
diskette  using  the  same  record  formats. 

FERC  Form  No.  16 

1.  General  Information: 

In  Part  IV,  Description  of  Form,  revise 
"Record  02  through  Record  07"  to 
"Record  02  through  Record  11"  in  both 
(1)  and  (2). 

2.  General  Instructions: 

a.  In  Item  2(DJ,  change  "Schedule  Rl, 
Record  01,  character  positions  80-84"  to 


"Schedule  R7,  Record  01,  character 
positions  228-231."  Change  "MDT"  to 
"Mdt" 

b.  In  Item  6,  change  "Record  11"  to 
"Record  12",  where  it  occurs. 

c.  A  new  Item  9D  has  been  added: 
D)  State  Code:  Federal  Information 

Processing  Standards  Publication  6-3 
(FIPS  Pub  6-3):  Counties  and  County 
Equivalents  of  the  States  of  the  United 
States  and  the  District  of  Columbia. 
Copies  of  this  publication  may  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS),  U.  S.  Dept. 
of  Commerce,  Springfield,  Virginia 
22161. 

3.  Specific  Instructions: 

Item  31  has  been  added: 


31  Anticipated  New  Supply  Volume: 
Anticipated  new  supply  refers  to  gas  not 
presently  flowing  but  anticipated  to  be 
attached  during  the  projected  period. 
Report  the  anticipated  new  supply  for 
each  month  of  the  projected  period. 

4.  Record  Formats: 

A  new  Record  11  has  been  added  to 
the  Form  16  record  formats.  This  record 
corresponds  to  Schedule  V,  Attachment 
1 — Anticipated  New  Supply  Sources,  on 
the  hardcopy  version  of  Form  No.  16. 
The  record  code  for  the  footnotes  record 
has  been  revised  from  11  to  12.  Records 
11  and  12  are  reprinted  at  the  end  of  this 
section.  The  list  of  schedules  at  page  11 
has  been  modified  accordingly. 

Other  Corrections: 


Page 

Item  No. 

Item 

Correction 

11 

Insert  a  new  line  (11)  which  reads:  (11)  The  Anticipated  New  Supply  Sources; 

Renumber  old  line  (1 1)  to  (12). 
Change  Char.  Pos.  to  197-202    Under  Comments,  change  "date  filed"  to 

'date  prepared" 
Change  Char.  Pos.  to  203-208 
Change  Char.  Pos.  to  209-214. 
Change  Char.  Pos.  to  215-220. 
Change  Char.  Pos.  to  221-226. 
Change  Char.  Pos.  to  227 
Under  Character  Position,  add  "228-231";  under  Data  Type.  «dd  "Nurrienc '. 

under  Comments,  add  "Enter  average  Btu  content  per  cubic  foot  if  volumes 

are  reported  in  Mdt;  othenwise.  enter  0". 
Change  Char.  Pos.  to  232-255. 
Revise  Comments  to:  (mm).  n>onth  reported  in  this  record;  enter  "13"  to  report 

annual  total  data. 
Revise  Comments  to:  (mm),  month  reported  m  this  record;  enter  "IS"  to  report 

annual  total  data. 
Assign  Item  No.  48a. 
Ctiange  "numeric"  to  "character". 

12 

7 

B 

9 

10 

11 

12 

Add 

Date  submitted -.. 

12 

"♦» 

First  Day  of  actual  period  covered 

12 

Last  day  of  actual  period  covered 

13 

First  day  of  projected  perkxl  covered 

13 

Last  day  of  projected  period  covered 

13 

Type  of  filing  reported 

13 

Conversion  factor 

13 

14 

Month  reported „ 

17 

do _ 

19 

Delivefies  or  contract  volume 

25 

93 

County 

BEST  COPY  AVAILABLi 
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Page     i  Item  No 


Item 


Correction 


25. 
25 
251 
25j 
25 
26 
26 1 
261 
26 
26! 
26! 
261 
26  j 
26 
26 
27 

28 


94 

95 

96 

97 

98 

99 

ICO 

101 

102 

103 

104 

105 

106 

107 


Service  code 

January  volume 

February  volume 

March  volume 

April  volume 

May  volume 

June  volume 

July  volume  

August  volume 

September  volume.. 

October  volume 

November  volume  . 
December  volume... 

Annual  total 

Filler 

Customer  type 


Deliveries  or  contract  volume  . 


Change  Char  Pos  to  55 

Change  Char  Pos  to  56-64 

Change  Char  Pos.  to  65-73. 

Change  Char  Pos  to  74-82 

Change  Char  Pos  to  83-91 

Change  Char  Pos  to  92-100. 

Change  Char  Pos  to  101-109 

Change  Char  Pos  to  110-118 

Change  Char  Pos  to  119-127 

Change  Char  Pos  to  128-136 

Change  Char  Pos  to  137-146 

Change  Char  Pos  to  146-154 

Change  Char  Pos  to  155-163. 

Change  Char  Pos  to  164-175 

Change  Char  Pos  to  176-255 

Revise  Comments  to-  Interstate  Pipeline,  code  ^  1 .  Non-pipehne  Customer. 

code  =  2;  Total  tor  All  Customers  tor  All  States,  code  -3. 
Assign  Item  No.  123a 


5.  Additional/Replacement  Pages: 
Replace  page  33  with  enclosed  new 


pages  33-35;  revise  page  numbers  for 
pages  34-39  to  36-41. 


(11)  The  Anticipated  New  Supply 
Sources. 


Item 
no. 


mt] 


Item 


150 

151 
152 
153 
154 
155 
156 
157 
158 
159 
ISO 
161 
162 
163 
164 


Schedule  ID 

Record  ID 

Sequence  No 

Information  reported 

code. 
Field  name  and /or 

block  No 

Docket  No 

January  volume 

Febniary  wolunte 

March  volume 

April  tfoiume 

May  volume 

Juno  volume 

July  volume 

August  volume 

SepteiTiber  volume . . 

October  volunne 

Hovembei  volume... 
December  volume  .... 
Total  anr>ual  volume 
Filler 


Character 
position 


Datatype 


Comments 


1-2 

3-4 

5-10 

11 

12-51 

52-66 

67-75 

76-84 

85-93 

94-102 

103-111 

112-120 

121-129  I 

130-138  I 

139-147  I 

148-156  I 

157-165  , 

166-174  1 

175-186  i 

187-255  i 


Character i  Scfi-  R7 

numeric Code  =  11. 

numeric i  Rigtit  justified,  zero  MIed,  see  general  instruction  3 

numeric I  Irxlivtdual  aotictpated  supply  source.  code  =  1;  total  anticipated  r>ew  supply.  code  = 

character -  Enter  name  of  field  and/or  block  number 

character !  Enter  docket  number  if  certificate  auttxjnty  is  be<og  sought 

numeric :  (mmcf),  see  specific  instruction  31 

nomenc... 
numeric. 
nuiT>eric... 
numeoc... 
numeric... 
numeric... 
numeric... 
numeric... 
numenc... 
numenc... 
nurrienc... 
numeric.. 


Do. 
Do. 
Oo. 
Da 
Oa 
Do. 
Oo. 
Oo. 
Oa 
Do. 
Do. 
Sum  of  items  152  ftvu  163. 


character ;  Blank  filled 


(12)  The  Footnotes. 


Item 
no. 


Item 


Character 
positkjn 


I3ata  type 


Comments 


Sctiedule  ID .... 

Record  ID 

Sequence  No. 
Reference  No 
Footnote ......... 

Filler 


1-2 

3-4 

5-10 

11-23 

24-155 

156-255 


ctiaracter Sch=R7 

numeric i  Code  =12 


numenc .... 
character, 
character . 
character ]  Blank  filled. 


Right  justified,  zero  filled,  see  general  instruction  3. 
RetererKe  item  tjemg  footnoted:  see  general  instruction  5 
Enter  footnote  text,  see  note  1 


UMI 
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Note  1:  A  total  of  132  character  positions 
are  provided  for  entering  footnote  text.  If  the 
respondent  chooses  to  enter  information  in 
less  than  the  132  allowed  character  positions, 
the  information  should  be  left  justified  and 
the  remainder  of  the  record  (line)  should  be 
blank  filled  through  character  position  255. 
|FR  Doc.  88-17944  Filed  8-9-^;  8:45  am| 
BILLING  CODE  6717-01-M 


18  CFR  Parts  154,  157,  260,  284,  385 
and  388 

[Docket  No.  RM87-17-000] 

Natural  Gas  Data  Collection  System; 
Availability  of  Software  Programs 

August  4. 1988. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  Availability  of 
Software  Programs. 

SUMMARY:  This  notice  provides  that,  on 
August  3,  1988,  the  Commission  issued 
software  programs  to  produce  a  hard 
copy  printout  of  FERC  Form  Nos.  8 
(Underground  gas  storage  report)  and  11 
(Natural  gas  pipeline  company  monthly 
statement),  when  filed  on  an  electronic 
medium. 

date;  Software  programs  for  FERC  Form 
Nos.  8  and  11  were  available  on  August 
3,  1988. 

ADDRESS:  Requests  for  copies  of  the 
software  programs  and  accompanying 
documentation  should  be  directed  to: 
Public  Reference  Branch,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Room  1000, 
Washington.  DC  20426,  (202)  357-8118. 
FOR  FURTHER  MIFORMATION  CONTACT: 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  (202)  357-8995. 

SUPPLEMENTARY  INFORMATION:  In  Order 
No.  493  (53  FR  15,023  (Apr.  27,  1988)).  the 
Commission  stated  that,  on  July  30, 1988. 
it  would  make  available  to  the  public 
software  to  produce  a  hard  copy 
printout  of  certain  data  filed  with  the 
Commission  on  an  electronic  medium. 
These  filings  included  FERC  Form  Nos. 
8. 11,  and  16  and  rate,  tariff  and 
certificate  applications. 

On  August  1. 1988,  the  Commission 
issued  Order  No.  493-A,  {44  FERC  | 
61,202)  correcting  to  the  record  formats, 
extending  the  implementation  dates  for 
electronic  data  submission  of  FERC 
Form  Nos.  8, 11.  and  16.  and  staying 
implementation  for  electronic  data 
submission  of  rate,  tariff,  and  certificate 
applications. 


Software  programs  to  produce  a  hard 
copy  printout  of  FERC  Form  Nos.  8  and 
11,  when  filed  in  accordance  with  the 
record  formats  as  corrected  by  Order 
No.  493-A.  are  now  available.  The 
Commission  is  revising  the  software 
program  for  FERC  Form  No.  16  to 
include  a  schedule  omitted  from  the 
original  record  format.  The  Commission 
will  release  the  software  program  for 
FERC  Form  No.  16  in  mid-August,  1988. 
(Order  493-A  extended  the 
implementation  date  for  electronic  data 
submission  of  FERC  Form  No.  16  from 
September  30,  1988  to  April  30, 1989.) 
Software  programs  for  rate,  tariff  and 
certificate  applications  will  not  be 
available  until  at  least  60  days  prior  to 
the  implementation  date  for  these 
filings. 

The  programming  language  used  for 
the  print  software  is  A.NSI  1974 
Standard  COBOL.  The  source  code  is 
available  on  hard  copy  and  on  diskette 
from  the  Commission's  Public  Reference 
BranrJi  in  Washington,  DC.  Persons 
requesting  this  information,  in  person  or 
by  written  request,  should  refer  to: 
••RM87-17-001:  Software  Programs  for 
Electronic  Data  Submission  of  FERC 
Form  Nos.  8  and  11."  Although  the 
software  is  available  without  charge,  the 
Commission  has  a  fee  for  photocopying 
and  a  fee  of  $5.00  per  diskette. 

Test  data  for  both  forms  are  included 
on  the  diskette.  The  diskette  also 
contains  object  programs  for  FERC  Form 
Nos.  8  and  11  which  can  be  executed  on 
an  IBM-compatible  PC.  A  copy  of  the 
output  produced  by  the  software  and 
additional  information  on  the  use  of  this 
software  are  contained  in 
documentation  provided  with  the  hard 
copy  and  the  diskette. 
Lois  D.  Casheil. 
Acting  Secretary. 
jKR  i:)(.c.  88-18016  Filed  8-9-88;  8:45  am] 

BILUNG  coot  6717-01-M 


18  C.F.R.  Part  271 

(Docket  No.  RM86-7-000;  Order  No.  473) 

Compression  Allowances  and  Protest 
Procedures  Under  NGPA  Section  1 10; 
Correction 

Issued:  August  5.  1988. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  Rule;  Correction  Notice. 

summary:  On  June  1. 1988,  the  Federal 
Energy  Regulatory  Commission  issued  a 
listing  of  producer  contracts  with 
pipelines  where  the  producers  were 
attempting  to  collect  a  delivery 
allowance  pursuant  to  an  "area  rate 


clause,"  as  required  bv  18  CFR 
271.1104(h)  (1987).  53  FR  21415  (June  8, 
1988).  This  notice  is  issued  to  correct 
that  listing  in  certain  particulars. 

On  May  2, 1988,  Northwest  Pipeline 
Corporation  (Northwest)  revised  its 
listing.  This  revision  was  not  included  in 
the  listing  issued  on  June  1,  1988.  In 
addition  the  June  1. 1988  listing 
incorrectly  states  that  Northwest 
protested  the  request  for  delivery 
allowances  by  BelNorth  Petroleum 
Corp.,  contract  date  August  14. 1976. 
FERC  rate  schedule  number  100. 
Northwest  concurs  in  this  request. 

The  June  1, 1988  listing  also 
incorrectly  stated  that  Mountain  Fuel 
Resources,  Inc.  (MFR)  •  concurred  in  all 
of  the  Producer  requests  that  were 
listed.  MFR  concurred  only  in  BelNorth 
Petroleum  Co.  Contract  No.  429.  The  list 
is  corrected  to  state  that  MFR  protests 
the  remaining  pi  jducers'  claims  listed. 
The  MFR  and  Northwest  revised  listings 
are  attached. 

DATE:  As  provided  in  18  CFR 
27M104(h)(4){i)  (1987).  any  protests 
must  be  filed  by  November  8, 1988. 

ADDRESS:  An  original  and  14  copies  of 
each  protest  must  be  filed  with  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  W.  Her,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  (202)  357- 
5275. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  The 
full  text  of  this  correction  notice  is 
available  on  CIPS  for  10  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 


'  Mountain  Fuel  Resources.  Inc.  has  changed  its 
name  since  its  initial  filing  to  Questar  Pipeline 
Company 
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copy  contractor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 
Lois  D.  CasheU. 
Artini;  Secretary. 

Mountain  Fuel  Resource,  Inc.  (MFR) 

MFR  filed  the  following: 

Producer-Sellers  That  MFR  Believes 
Are  Entitled  to  the  Delivery  Allowance 

First  Seller 

BelNorth  Petroleum  Co.,  (Now  Enron  Oil 
&  Gas  Co.),  Contract  No.  429 

Producer-Seller  That  MFR  Believes  Are 
Not  Entitled  to  the  Delivery  Allowance 

First  Seller 

Amoco  Production  Co.,  Rate  Schedule 

507 
BelNorth  Petroleum  Corp.  [Now  Enron 

Oil  &  Gas  Co.).  Contract  Nos.  125  and 

429 
BHP  Petroleum  (Americas)  Inc..  Rate 

Schedule  123 
Champlin  Petroleum  Co..  Rate  Schedule 

125 
Chevron  U.S.A.,  Inc..  Rate  Schedule  100 
Eason  Oil  Co. 

Getty  Oil  Co.  |Now  Texaco.  Inc.) 
Sanle  Fe  Energy  Co.,  Contract  No.  290 
Southland  Royalty  Co.,  Contract  No.  256 
Southland  Royalty  Co.  &  Tom  Marsh 

inc..  Contract  No.  172 
Superior  Oil  Co.  jNow  Mobil  Oil  Corp.). 

Contract  No.  200 

Northwest  Pipeline  Corporation's 
List  of  First  Sellers  and  Gas  Pur- 
chase Contracts  for  Which  North- 
west Protests  the  First  Seller's 
Assertion  of  Contractual  Author- 
ity To  Collect  Delivery  Allow- 
ances Pursuant  to  an  Area  Rate 
Clause 


First  seller 


Contract  date 


Rate 
sched- 
ule No 


S«pL  14,  1987.  List 


Arco  Oil  &  Gas  Co  

Oct.  4.  1967 

604 

June  12.  1967 

312 

BtlNorth  Petroleum 

Oct  18.  1977 

30 

Corp 

July  1.  1980 

5  and  6 

Oct.  13.  1980 

N/A 

Nov  26.  1980 

N/A 

Apr    17.  1981  

1 

BHP  Petroleum 

Jan  31.  1975 

145 

Chandler  &  Simpson 

Nov  21.  1966 

N/A 

Chevron  U  S  A..  Inc  .  . 

Jan.  27.  1960 

99 

Dec   20.  1965 

108 

July  27,  1973 

466 

May  30,  1978 

N/A 

Dec   18.  1978 

N/A 

July  31.  1980 

N/A 

Mar   16.  1981 

N/A 

Apr   1.  1983 

99 

Conoco  Inc J 

Aug  25.  1961  . 

408 

Northwest  Pipeline  Corporation's 
List  of  First  Sellers  and  Gas  Pur- 
chase Contracts  for  Which  North- 
west Protests  the  First  Seller's 
Assertion  of  Contractual  Author- 
ity To  Collect  Delivery  Allow- 
ances Pursuant  to  an  Area  Rate 
Clause — Continued 


Rate 

First  seller 

Contract  date 

sched- 
ule No 

Exxon  Co..  USA 

Aug.  23,  1957 

210 

Nov  20.  1961 

296 

Getty  Oil  Co         .... 

Aug  28.  1980 
May  18,  1979 

449 

Martin  Exploration 

N/A 

Management 
Mobil  Oil  Corp 

Apr  6   1982 

N/A 

June  6.  1972 

484. 

Tenneco  Oil  Co  ' 

Apr   5.  1965 

292 

July  28.  1965 

180 

Feb  25.  1966  .: 

198 

Quinoco  Petroleum 

Jan   25.  1977 

19 

Inc'' 

Oct.  5.  1977 

6 

Oct  12.  1977 

9 

Oct    12.  1977 

17. 

Oct.  12.  1977  

18 

Sept  27.  1978 

11 

Santa  Fe  Energy 

May  23.  1972 

N/A 

Aug  2.  1973 

N/A 

July  1.  1980 

N/A 

Apr.  28,  1988,  Supplement 

Amoco  Production  Co  . 

Dorsey  Buttram 

George  P  Caulkms 

Crest  Oil  Co 

Thomas  A  Dugan 

Oct  23.  1979 

Oct  31.  1980 

Mar  3.  1980 

Mar  7.  1960 

Jan  20,  1976 

Oct  7   1966 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A. 

'  Oriyinally  reported  as  Quinoco  Petroleum  Inc. 
-  Formerly  GEO  Oil  &  Gas  Co 


Northwest  Pipeline  Corporation's 
List  Of  First  Sellers  and  Gas  Pur- 
chase Contracts  for  Which  North- 
west Concurs  With  the  First  Sell- 
er's Assertion  of  Contractual  Au- 
thority To  Collect  Delivery  Al- 
lowances Pursuant  to  an  Area 
Rate  Clause 


First  seller 

Conuact  date 

Rate 
sched- 
ule No 

Sept  14.  1987,  Ust 

BelNorth  Petroleum 
Corp 

Aug  14.  1976 

100 

Apr.  28.  1988,  Supplement 

Ambra  Oil  &  Gas  Co     . 
Walter  J  Fees.  Jr 

Nov  23.  1982    .  . 
May  3,  1983 

N/A 
N/A 

|KR  Doc.  8«-18108  Filed  a-9-88:  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

{Docket  No.  87F-0331] 

Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule.  ^^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  bis(p- 
elhylbenzylidene)sorbitol  as  a  clarifying 
agent  in  propylene  homopolymer  and 
copolymer  articles  intended  for  contact 
with  food.  This  action  is  in  response  to  a 
petition  filed  by  Mitsui  Toatsu 
Chemicals.  Inc. 

dates:  Effective  August  10.  1988: 
objections  and  requests  for  a  hearing  by 
September  9, 1988. 

ADDRESS:  Written  objections  m.ay  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington.  DC  20204.  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  November  6. 1987  (52  FR  42728),  FDA 
announced  that  a  food  additive  petition 
(FAP  7B4042)  had  been  filed  by  Mitsui 
Toatsu  Chemicals,  Inc.,  140  East  45th  St.. 
New  York,  NY  10017,  proposing  that 
§  178.3295  Clarifving  agents  for 
polymers  (21  CFR  178.3295)  be  amended 
to  provide  for  the  safe  use  of  bis{/»- 
ethylbenzylidene)  sorbitol  as  a 
clarifying  agent  in  propylene 
homopolymer  and  copolymer  articles 
intended  for  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
table  in  §  178.3295  should  be  revised  as 
set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
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agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  9, 1988  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 


numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  heamg  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegatcd  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  Part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(s),  409.  72  Stdt.  1784- 
1788  as  amended  (21  U.S.C.  3211s),  348);  21 
CFR  5.10  and  .5.61 

2.  Section  178.3295  is  amended  in  the 
table  by  alphabetically  adding  a  new 
entry  under  the  headings  "Substances" 
and  "Limitations"  to  read  as  follows: 

§  1 78.3295    Clarifying  agente  for  polymers. 


Substances 


Umitattons 


Bis(p-ethylbenzylKlene)  sorbitol  (CAS  Reg  No  79072-96- 
1) 


For  use  only  as  a  clarifying  agent  at  a  level  not  to  exceed  0  3  percent  by  weight  o1  olefin  polymers 
complying  with  §  177.1520(c)  of  this  chapter,  items  11.  3  1,  of  3  2.  where  the  copotymers  comptymg 
with  Items  3  1  or  3  2  contain  not  less  than  es-weight  percent  of  polymer  units  derrved  from  pfopyter>e, 
in  contact  wrth  all  food  types  except  alcoholic  beverages  containing  more  than  20  percent  by  weight  of 
alcohol;  under  conditions  of  use  B  through  H  described  in  Table  2  of  §  1 76  1 70(c)  of  this  chapter 


Dated:  July  26.  1988. 
Fred  R.  Shank. 

Acling  Director.  Center  for  Food  Safpty  and 
Applied  Nutrition. 

|KR  Doc.  88-18065  Filed  8-9-88:  8:45  am| 
BILLING  CODE  4160-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  24 

I  Docket  No.  R-88-0831;  FR-16761 

Govemmentwide  Debarment  and 
Suspension 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 
ACTION:  Final  rule;  correction. 

summary:  hud  is  correcting  errors  in 
the  appeal  and  hearing  procedures  set 
forth  at  §  24.313(b){2)(ii)  which  appeared 
in  the  Federal  Register  on  May  26, 1988 
(58  FR  19179). 

FOR  niRTHER  INFORMATION  CONTACT: 

Maryiea  W  Bytd.  (202)  755-7200. 


SUPPLEMENTARY  INFORMATION:  In  its 

final  govemmentwide  debarment  and 
suspension  regulations.  HUD 
inadvertently  omitted  actions  based  on 
civil  judgments  from  its  designation  of 
actions  where  the  hearing  is  Hmited  to 
an  opportunity  to  submit  documentary 
evidence  and  written  briefs. 

The  following  correction  is  made  to 
HUD's  Govemmentwide  debarment  and 
suspension  regulations  published  in  the 
Federal  Register  on  May  26, 1988  (58  FR 
19179). 

§24.313    (Corrected] 

1.  Section  24.313(b)(2)(ii),  3rd  column 
on  page  19184  which  reads: 

(ii)  Where  the  action  is  based  solely 
upon  an  indictment  or  conviction,  or 
upon  suspension  or  debarment  by 
another  Federal  agency,  the  hearing 
shall  be  limited  to  the  opportunity  to 
submit  documentary  evidence  and 
written  briefs  for  consideration  by  a 
hearing  officer, 
is  revised  to  read  as  follows: 

(ii)  Where  the  action  is  based  solely 
upon  an  indictment  or  conviction,  civil 
judgment,  or  upon  suspension  or 


debarment  by  another  Federal  agency, 
the  hearing  shall  be  limited  to  the 
opportunity  to  submit  documentary 
evidence  and  written  briefs  for 
consideration  by  a  hearing  officer. 

Dated:  August  4.  1988. 
Grady  J.  Norris, 

Assiatcnt  Genera!  Counsel  for  Regulations. 
[KR  Doc.  88-17991  Filed  8-9-88;  8:45  am] 
BILLING  CODE  4210-32-M 


Office  of  the  Secretary 

24  CFR  Part  24 

[Docket  No.  R-88-831;  FR-16761 

Debarment,  Suspension  and  Limited 
Denial  of  Participation;  Contractors 
and  Participants 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Interim  Rule. 

summary:  On  May  26, 1988,  the 
Department  of  Housing  and  Urban 
Development  (HUD)  adopted  a  final 
common  rule  on  debarment  and 
suspension,  and  certain  HUD-specific, 
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mm 


amendments.  At  that  time  HUD  was 
unable  to  adopt  certain  interim 
provisions  of  the  common  rule  because, 
under  section  7(o)  of  the  Department  of 
Housing  and  Urban  Development  Act. 
42  U.S.C.  3535(o),  the  interim  provisions 
were  subject  to  prepublication  review 
by  the  House  and  Senate  Banking 
Committees.  The  statutory 
prepublication  review  requirement  has 
now  been  met,  and  this  rule  will 
conform  HUDs  debarment  procedures 
to  those  applicable  to  other  departments 
and  agencies  as  provided  in  the  earlier- 
published  common  rule. 
DATES:  Effective  date:  October  6, 1988. 
however  applicable  from  October  1, 
1988. 

Comment  due  date:  October  11, 1988. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel,  Room 
10276.  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marylea  W.  Byrd.  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10266.  451 
7th  Street  SW.,  Washington,  DC  20410, 
(202)  755-7200  (This  is  not  a  toll-free 
number). 
SUPPLEMENTARY  INFORMATION:  On  May 

26, 1988,  24  Federal  departments  and 
agencies,  including  HUD,  joined  in  the 
publication  of  a  "Final  rule  and  interim 
final  rule"  entitled  Nonprocurement 
Debarment  and  Suspension  (53  FR 
19161).  However,  HUD  explained  in  its 
agency-specific  preamble  (53  FR  19179), 
that  it  would  delay  offering  the  interim 
rule  portions  of  the  common  rule  (as 
they  applied  to  HUD)  for  public 
comment  until  after  completion  of 
prepublication  review  of  these  rules  by 
the  House  and  Senate  Banking 
Committees,  as  required  under  section 
7(o)  of  the  Department  of  Housing  and 
Urban  Development  Act,  42  U.S.C. 
3535(o).  This  document  has  now 
completed  that  required  review. 

The  coverage  of  the  common  rule,  as 
proposed,  was  limited  to  domestic 
Federal  nonprocurement  programs.  The 
interim  provisions  of  the  May  26. 1988 
common  rule  remove  the  references  to 
domestic  nonprocurement  programs  and 
follow  more  closely  the  exemption  set 
forth  in  the  Executive  Order  for  foreign 
governments  and  public  international 
organizations.  The  sections  affected  by 
this  change  were  published  on  May  26. 
1988  by  other  Federal  agencies  on  an 


interim  final  basis.  This  rule  adopts 
these  same  provisions  for  HUD.  These 
sections  are:  §  24.105(n).  (addition  of 
phrase  beginning  at  "except"  through 
the  end  of  the  definition):  §  24.110(a) 
(deletion  of  the  word  "domestic"  from 
the  first  introductory  sentence  only): 
§  24.n0(a)(2)(ii):  and  §  24.200(c)(2). 

Additionally,  §  24.200(e)(i)  of  the  HUD 
version  of  the  final  rule  as  published  on 
May  26. 1988  is  amended  here  by  the 
removal  of  the  phrase  "or  the  purchase 
of  HUD-owned  housing  units  offered  for 
all-cash  sale  without  qualification  at 
public  sales."  The  all-cash  sale 
exception  was  created  on  the  theory 
that  sanctioned  individuals  would  pose 
no  threat  to  the  Department's  Insurance 
Fund  by  participating  in  HUD  all-cash 
sales,  since  the  properties  are  sold 
without  FHA  mortgage  insurance. 
However,  following  numerous  instances 
of  fraud  and  abuse  of  the  "all-cash 
sales, '  exception,  as  outlined  below,  the 
Department  is  removing  this  exception 
to  protect  the  integrity  of  the  Insurance 
Fund. 

In  Denver,  for  example,  individuals 
who  have  been  sanctioned  by  HUD 
have  purchased  HUD  properties  at  "all- 
cash  sales  '  and  have  then  obtained 
inflated  appraisals  before  reselling  the 
properties  to  "straw  buyers"  who 
qualified  for  FHA  insurance. 
Subsequently,  these  straw  buyers 
defaulted  on  the  mortgages  and  HUD 
was  required  to  pay  inflated  claims  out 
of  its  FHA  Insurance  Fund,  in  addition 
to  absorbing  the  holding  costs  of  the 
reacquired  properties.  As  a  result  of  the 
exception  in  the  current  debarment 
regulations,  the  Department  is  unable  to 
prevent  future  participation  by  these 
sanctioned  individuals  in  all-cash  public 
sales. 

HUDs  Regional  Office  in  Seattle  has 
reported  other  fraudulent  conduct  that 
more  closely  resembles  a  form  of  equity 
skimming:  individuals  assume  FHA- 
insured  mortgages,  maintain  the 
mortgage  payments  for  a  period  of  time, 
and  then  stop  making  payments  while 
continuing  to  collect  rent  from  tenants. 
Upon  the  assumptor's  default,  the 
mortgagee  forecloses  on  the  property 
and  HUD  pays  the  insurance  benefits. 
The  defaulting  assumptor  then 
repurchases  the  mortgaged  property 
from  HUD  at  an  "all-cash"  public  sale, 
and  repeats  the  cycle  by  reselling  the 
property  to  an  individual  who  qualifies 
for  FHA  insurance  and  assumes  the 
indebtedness.  This  scheme  has  been 
carried  out  in  over  40  instances  in  the 
Seattle  Region. 

HUDs  Regional  Office  in  Chicago 
also  has  reported  approximately  two 
dozen  incidents  during  the  past  two 
years  involving  sanctioned  individuals 


who  purchased  properties  from  HUD  at 
"all-cash"  public  sales.  Many  of  these 
schemes  involved  inflated  appraisals 
and  the  use  of  straw  buyers,  similar  to 
HUDs  experience  in  Denver  The  loss  to 
the  Department's  Insurance  Fund 
averages  $20,000-$25.000  per  home,  in 
addition  to  the  holding  cost  incurred  by 
HUD  in  reacquiring  these  properties. 

Given  the  manner  in  which  sanctioned 
individuals  have  manipulated  the  "all- 
cash  sales  "  exception  to  obtain  FHA- 
insured  financing  for  single-family 
homes,  and  the  substantial  losses 
experienced  by  the  Insurance  Fund. 
HUD  is  removing  this  provision  from  the 
excepted  transactions  listed  in  the  final 
debarment  regulation.  This  will  bring 
HUD  single-family,  property  disposition 
standards  in  line  with  those  of  multi- 
family  projects  which  already  prohibit 
sales  to  sanctioned  individuals. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk 
at  the  above  address. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1988 
(53  FR  13854)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 

List  of  Subjects  in  24  CFR  Part  24 

Administrative  practice  and 
procedure.  Government  contracts. 
Organization  and  functions 
(Government  agencies).  Government 
procurement.  Grant  programs:  housing 
and  community  development.  Loan 
programs:  housing  and  community 
development. 

Accordingly.  24  CFR  Part  24  is 
amended  as  follows: 

PART  24— [AMENDED 1 

1.  The  authority  citation  for  24  CFR 
Part  24  continues  to  read  as  follows: 

Authority:  Executive  Order  12549,  (Section 
7(d)  of  the  Department  of  Housing  and  Urt)an 
Development  Act  (42  U.S.C.  §  3535(d)). 

2.  By  adopting  the  interim  provisions 
of  the  governmentwide  debarment  and 
suspension  common  rule  as  published 
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on  May  26, 1988  {53  FR  19204).  These 
provisions  are  republished  below. 

§  24.105    Definitions. 

•  •         .         .         . 

(n)  Person.  Any  individual, 
corporation,  partnership,  association, 
unit  of  government  or  legal  entity, 
however  organized,  except:  foreign 
governments  or  foreign  governmental 
entities,  public  international 
organizations,  foreign  government 
owned  (in  whole  or  in  part)  or  controlled 
entities,  and  entities  consisting  wholly 
or  partially  of  foreign  governments  or 
foreign  governmental  entities. 

•  •         •         .         , 

§24.110    Coverage. 

(a)  These  regulations  apply  to  all 
persons  who  have  participated,  are 
currently  participating  or  may 
reasonably  be  expected  to  participate  in 
transactions  under  Federal 
nonprocurement  programs.  For  purposes 
of  these  regulations  such  transactions 
will  be  referred  to  as  "covered 
transactions." 

(2)  •    •   * 

(ii)  Direct  awards  to  foreign 
governments  or  public  international 
organizations,  or  transactions  with 
foreign  governments  or  foreign 
governmental  entities,  public 
international  organizations,  foreign 
government  owned  (in  whole  or  in  part) 
or  controlled  entities,  entities  consisting 
wholly  or  partially  of  foreign 
governments  or  foreign  governmental 
entities: 

§  24.200    Debarment  and  suspension. 

*  •  *  *  4 

(C)  *    *    ♦ 

(2)  Direct  awards  to  foreign 
governments  or  public  international 
organizations,  or  transactions  with 
foreign  governments  or  foreign 
governmental  entities,  public 
international  organizations,  foreign 
govprnnie.it  owned  (in  whole  or  in  part) 
or  controlled  entities,  entities  consisting 
wholly  or  partially  of  foreign 
governments  or  foreign  governmental 
entities: 

3.  By  revising  §  24.200(e)(1)  to  read  as 
follows: 

§  24.200    Debarment  and  suspension. 

•  •  4  «  * 

(e)  Other  exceptions.  (1)  Sanctions 
under  this  part  shall  also  not  preclude 
the  receipt  of  benefits  from  the  sale  of 
the  personal  residence  of  an  excluded 
individual. 


Dated:  July  7.  19BB. 
Carl  D.  Covitz, 

Acting  Secretary,  Deportment  of  Housing  and 
Urban  Development. 
[FR  Doc.  88-18082  Filed  8-9-88:  8:4.S  am] 
BlUiNG  CODE  4210-32-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
lFRL-3427-1;  FL-013J 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Florida:  111(d)  Plan  for  TRS 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  EPA  is  today  approving  the 
Florida  section  111(d)  plan  for  control  of 
total  reduced  sulfur  (TRS)  emissions 
from  kraft  pulp  mills  and  tall  oil  plants 
which  was  submitted  by  the  Florida 
Department  of  Environmental 
Regulation  (FDER)  on  May  24, 1985.  and 
was  proposed  for  approval  on  October 
28, 1986  (51  FR  39400).  This  notice, 
however,  does  not  address  the  final 
approval  of  sections  17-2.600(4)(c)7  and 
8,  that  allow  the  State  to  approve 
alternative  emission  limits  or  an 
alternative  new  technology  without  EPA 
approval.  EPA  will  act  to  approve  or 
disapprove  these  provisions  in  a  later 
notice.  This  approach,  approving  the 
TRS  plan  while  deferring  action  on  the 
alternative  emission  limit  and 
alternative  new  technology  provisions, 
was  requested  by  the  FDER  on  January 
8. 1988.  in  order  to  expedite  the  approval 
of  the  other  portions  of  the  plan.  Since 
the  emission  limits  and  other  provisions 
contained  in  the  rules  submitted  with 
the  TRS  plan  agree  substantially  with 
the  emission  limits  suggested  in  the  EPA 
guideline  document  entitled  Kraft 
Pulping— Control  of  TRS  Emissions 
From  Existmg  Mills  (EPA^50/2-78- 
003b),  it  is  appropriate  to  move  forward 
with  the  approval  of  the  other  rules  as 
submitted.  However,  to  complete  its 
plan,  the  State  is  required  pursuant  to  40 
CFR  60.24(e)  to  submit  for  EPA's 
approval  individual  compliance 
schedules  containing  acceptable 
increments  of  progress  pursuant  to  40 
CFR  60.21(h);  such  schedules  must  meet 
the  public  hearing  requirements  of  40 
CFR  60.23  or  ones  deemed  equivalent  by 
the  Administrator  pursuant  to  40  CFR 
60.23(g). 

At  this  time,  EPA  is  also  approving  a 
plan  revision  submited  by  the  FDER  on 
June  10. 1986:  this  revised  a  portion  of 
the  May  1985  submittal  (Rule  17-2.980) 


which  provided  that  the  compliance 
calendar  of  events  for  sources  subject  to 
the  plan  would  not  start  until  EPA  acted 
to  finally  approve  the  plan.  Since  EPA 
had  not  acted  to  approve  the  plan  within 
the  year  following  submission  of  the 
plan  due  to  complications,  Florida 
elected  to  start  the  compliance  calendar 
of  events  on  May  12.  1986.  EPA  is 
including  this  revision  in  this  notice 
without  previous  proposal  because  EPA 
views  it  as  a  noncontroveisial 
amendment  to  the  plan  which  provides 
for  earlier  compliance  with  the  emission 
limits  ih.;    would  have  otherwise 
occurred  due  to  delays  in  approving  the 
plan. 

Also,  on  August  14. 1986,  The  FDER 
submitted  a  revision  which  removed  a 
portion  of  the  original  section  17- 
2.600(4)(c)8  which  provided  that  the 
section  would  become  inoperative  if 
EPA  should  fail  to  approve  it  at  the 
same  time  as  it  approved  the  other 
portions  of  the  plan.  This  revision  is 
duly  noted  and  will  be  incorporated  in 
the  Federal  Register  notice  addressing 
section  1 7-2.600(4 )(c)7  and  8. 

DATES:  This  rule  will  become  effective 

on  September  9. 1988. 

ADDRESSES:  Copies  of  the  documents 

relevant  to  this  action  are  available  for 

public  inspection  during  normal 

business  hours  at  the  following 

locations: 

Environmental  Protection  Agency, 
Region  IV.  Air  Programs  Branch,  345 
Courtland  Street  NE..  Atlanta,  Georgia 
30365 
Florida  Department  of  Environmental 
Regulation.  Bureau  of  Air  Quality 
Management,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32301-8241. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Perrj'  of  the  EPA  Region  IV  Air 
Programs  Branch  at  the  address  given 
above,  telephone  (404)  347-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  111  of  the 
Clean  Air  Act,  "Standards  of 
Performance  for  New  Stationary 
Sources,"  EPA  has  promulgated 
standards  of  performance  for  criteria 
pollutants  (those  for  which  National 
Ambient  Air  Quality  Standards  have 
been  published)  and  noncriteria 
pollutants.  The  standards  apply  to 
"new"  sources  (i.e.,  new,  modified,  or 
reconstructed  sources)  which 
commenced  construction  after  the  date 
on  which  EPA  proposed  standards  for 
that  particular  source  category. 

A  source  in  existence  prior  to  the  dale 
on  which  EPA  proposed  new  source 
performance  standards  for  that 
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particular  source  category  is  defined  as 
an  "existing  source."  Paragraph  (d)  of 
section  111  of  the  Clean  Air  Act  requires 
states  to  develop  plans  for  the  control  of 
emissions  of  the  same  non-criteria,  or 
designated,  pollutants  from  such 
"existing"  sources.  The  requirements  for 
such  plans  are  set  forth  in  Subpart  B  of 
40  CFR  Part  60.  (November  17. 1975;  40 
FR  53346).  Since  total  reduced  sulfur 
(TRS)  is  a  designated  pollutant, 
regulated  under  section  111(d)  of  the 
CAA,  states  are  required  to  develop 
section  111(d)  plans  for  the  control  of 
TRS  emissions  from  existing  kraft  pulp 
mills  contained  in  the  state. 

The  TRS  compounds  regulated  under 
section  111(d)  are  considered  welfare- 
related  pollutants.  This  means  that 
although  their  effects  are  bothersome, 
they  are  not  health-threatening,  and 
some  leeway  may  be  allowed  in  their 
control.  In  other  words,  although  EPA's 
guideline  document  [Kraft  Pulping- 
Control  of  TRS  Emissions  from  Existing 
Mills  (EPA-450/2-78-O03b))  suggests 
emission  limits,  control  technologies, 
etc.,  limits  other  than  those 
recommended  by  EPA  may  be  adopted 
by  the  State  provided  adequate 
justification  is  given. 

The  FDER  submitted  its  section  111(d) 
plan  for  control  of  TRS  emissions  from 
kraft  pulp  mills  and  tall  oil  plants  on 
May  24. 1985.  This  submittal  contained 
certification  that  adoption  of  the  plan 
had  been  preceded  by  adequate  notice 
and  public  hearing. 

The  plan  as  submitted  contains  all  the 
elements  needed  for  an  approvable 
section  111(d)  plan  pursuant  to  40  CFT^ 
Part  60,  Subpart  B  (Adoption  and 
Submittal  of  State  Plans  for  Designated 
Facilities),  and  the  guideline  document. 
This  plan  submittal  included: 
regulations  establishing  emission 
standards  for  all  affected  sources  along 
with  the  adoption  of  necessary 
definitions;  regulations  establishing  the 
definitions:  regulations  establishing  the 
procedures  for  the  development  of 
individual  source  compliance  schedules 
to  include  increments  of  progress; 
regulations  establishing  test  methods 
and  procedures  for  determining 
compliance  with  the  emission  standards; 
an  emission  inventory  of  all  designated 
facilities:  regulations  establishing 
procedures  for  monitoring  the  status  of 
compliance  with  emission  standards 
through  record-keeping,  periodic 
inspections,  and  testing:  and 
documentation  that  the  State  has  legal 
authority  to  carry  out  the  plan. 

For  a  more  detailed  discussion  of  the 
Florida  TRS  plan,  please  refer  to  the 
October  28, 1986,  Federal  Register  (51  FR 
39400).  Further  details  pertaining  to  this 
plan  are  contained  in  the  Technical 


Support  Document.  These  documents 
are  available  for  public  inspection  at 
EPA  Regional  office  in  Atlanta,  Georgia 
and  the  Public  Information  Reference 
Unit  in  Washington,  DC,  whose 
addresses  are  listed  above. 

For  the  convenience  of  the  reader,  the 
following  Florida  Administrative  Code 
Rules  were  revised  as  a  result  of  the 
development  of  the  TRS  plan; 

1.  Rule  17-2.100  (Definitions) 

2.  Rule  17-2.600(4)  (Kraft  (Sulfate) 
Pulp  Mills  and  Tall  Oil  Plants) 

3.  Rule  17-2.660  (Standards  of 
Performance  for  New  Stationary 
Sources  (NSPS)) 

4.  Rule  17-2.700  (Stationary  Point 
Source  Emissions  Test  Procedures) 

5.  Rule  17-2.710  (Continuous 
Monitoring  Requirements) 

6.  Addition  of  a  new  part  (Part  IX) 
which  includes  new  Rule  17-2.960 
(Compliance  Schedules  for  Specific 
Source  Emission  Limiting  Standards) 
and  17-2.971  (Compliance  Schedules  for 
Continuous  Monitoring  Requirements). 

Rule  17-2.660  was  originally  approved 
as  part  of  the  Florida  state 
implementation  plan  (SIP).  However, 
this  action  should  not  have  been  taken 
since  NSPS  regulations  are  not  required 
by  section  110  of  the  Act  to  be  part  of  a 
SIP.  EPA  has  no  adverse  comments  on 
the  proposed  changes  to  Rule  17-2.660, 
and  will  use  the  changed  version  as  the 
basis  for  future  delegations  of  authority. 
However,  EPA  will  take  no  action  on  the 
revisions  to  the  Rule. 

On  October  28. 1986,  EPA  proposed  to 
approve  the  Florida  TRS  plan  in  its 
entirety,  but  identified  points  in  its 
bubble  provisions  which  the  State 
would  have  to  clarify  prior  to  EPA's 
final  approval.  At  that  time,  the  public 
was  invited  to  submit  written  comments 
on  the  proposed  action.  Three  comment 
submittals  were  received.  However,  two 
of  these  submittals  were  in  response  to 
points  brought  out  about  the  bubble 
provisions.  Since  the  approval  of 
sections  7  and  8  are  not  being 
considered  in  this  notice,  consideration 
of  the  above  comments  is  deferred  until 
EPA  addresses  the  approvability  of  the 
plan's  bubble  provisions.  The  third 
comment  urged  EPA  to  reconsider  its 
position  stated  in  the  proposal  notice 
that  "before  EPA  can  approve  the 
Florida  TRS  plan.  Florida  must  submit 
for  EPA  approval  compliance  schedules 
containing  acceptable  increments  of 
progress;  such  schedules  must  be 
subjected  to  public  hearings."  EPA 
agrees  with  this  comment,  since 
advance  submittal  is  not  required  by  40 
CFR  60.24(e).  Therefore,  EPA  is 
approving  the  Florida  TRS  plan  prior  to 
the  submittal  of  compliance  schedules 
by  the  State.  However,  the  Stale  will 


still  need  to  submit  the  compliance 
schedules  for  EPA  approval  in  order  to 
have  a  complete  plan. 

Final  Action 

EPA  is  approving  the  Florida  111(d) 
plan  for  control  of  total  reduced  sulfur 
(TRS)  emissions  from  kraft  pulp  mills 
and  tall  oil  plants  which  was  submitted 
to  EPA  on  May  24. 1985,  with  the 
exception  of  sections  17-2.600(4)(c)  7 
and  8,  on  which  EPA  is  deferring  action 
at  this  time.  The  approval  of  sections 
17.2.600(4)(c)  7  and  8  will  be  addressed 
in  a  separate  notice  at  a  later  date.  EPA 
is  also  deferring  action  on  a  revision  to 
section  17-2.600(4)(c)8  submitted  on 
August  14, 1986,  which  revised  a  portion 
of  the  May  24. 1985,  submittal.  This 
revision  will  be  incorporated  in  the 
notice  addressing  the  approval  of 
section  17-2.600(4)(c)  7  and  8.  In 
addition,  EPA  is  approving  a  revision  to 
Rule  17-2.960  submitted  on  June  10, 1986, 
which  revised  a  portion  of  the  May  24, 
1985,  submittal  regarding  the  start  of  the 
compliance  calendar  of  events.  EPA's 
final  approval  of  the  Florida  TRS  plan 
does  not  relieve  the  State  of  Florida 
from  the  requirement  pursuant  40  CFR 
60.24(e)  to  submit  to  EPA  for  approval 
individual  source  compUance  schedules 
containing  acceptable  increments  of 
progress  pursuant  to  40  CFR  60.21(h): 
and  these  schedules  must  meet  the 
public  hearing  requirements  of  40  CFR 
60.23  or  ones  deemed  equivalent  by  the 
Administrator  pursuant  to  40  CFR 
60.23(g). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  11, 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(h)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control. 
Intergovernmental  relations.  Paper  and 
paper  products  industry.  Reporting  and 
recordkeeping  requirements. 

Date:  August  4.  198fl 
Lee  M.  Thomas 
Administrator 

PART  62— [AMENDED] 

Part  62  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 
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Subpart  K— Florida 

1.  The  authority  citation  for  Part  62 
rontinues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  62.2350  is  amended  by 
adding  paragraphs  (b)(2)  and  (c)(2)  to 
read  as  follows: 

§  62.2350    Identification  of  plan. 
•         ♦         •         «         • 

(b)  *   •   * 

(2)  Control  of  total  reduced  sulfur 
(TRS)  emissions  from  existing  kraft  pulp 
mills  and  tall  oil  plants  (both  new  and 
existing)  submitted  on  May  24. 1985,  and 
revision  submitted  on  June  10. 1986,  by 
the  Florida  Department  of 
Environmental  Regulation  (FDER).  No 
action  is  taken  on  sections  17- 
2.600{4)(c)7  and  8. 

(c)  *  *  * 

(2)  Kraft  pulp  mills. 

3.  A  new  center  heading  is  added  and 
§§  62.2353  and  62.2354  are  added  to  read 
as  follows: 

Total  Reduced  Sulfur  Emissions  From 
Kraft  Pulp  Mills  and  Tall  Oil  Plants 

§  62.2353    ktentlfication  of  sources. 

The  plan  applies  to  existing  facilities 
at  the  following  existing  kraft  pulp 
plants  and  tall  oil  plants: 

(a)  Alton  Packaging  Corporation  in 
Jacksonville 

(b)  Buckeye  Cellulose  Corporation  in 
Perry 

(c)  Champion  International  Corporation 
(Formerly  St.  Regis  Paper  Company) 
in  Cantonment 

(d)  Container  Corporation  of  America  in 
Femandina  Beach 

(e)  Georgia-Pacific  Corporation  in 
Palatka 

(f)  Jacksonville  Kraft  Paper  Company  in 
Jacksonville 

(g)  St.  Joe  Paper  Company  in  Port  St.  Joe 
(h)  Southwest  Forest  Industries  in 

Panama  City 
(i)  Arizona  Chemical  Company  (Tall  Oil 

Plant)  in  Panama  City 
(j)  Sylvachem  Corporation  (Tall  Oil 

Plant)  in  Port  St.  Joe 

§62.2354    Compliance  sctwduies. 

The  State  of  Florida  has  provided  that 
the  individual  source  compliance 
schedules  would  be  developed  and 
submitted  by  the  affected  sources  to  the 
State  following  plan  adoption;  and  that 
the  increments  of  progress  pursuant  to 
40  CFR  60.21(h)  would  be  specified  at 
that  time;  this  is  an  acceptable 
procedure  pursuant  to  40  CFR 
60.24(e)(2).  However,  the  State  must 
submit  these  schedules  to  EPA  for 
approval;  and  these  schedules  must 
meet  the  public  hearing  requirements  of 


40  CFR  60.23  or  ones  deemed  equivalent 
by  the  Administrator  pursuant  to  40  CFR 
60.23(g). 

[FR  Doc.  8a-18033  Filed  8-9-88;  8:45  am] 

BILLING  COOE  6S60-S0-M 


40  CFR  Part  180 

[OPP-00267;  FRL-3425-2] 

Pesticide  Tolerances  for  Ethoprop; 
Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  correction  document 
adds  the  entry  for  pineapples  that  was 
inadvertently  dropped  from  40  CFR 
180.262  in  a  1975  revision  of  the  section 
and  from  subsequent  yearly  revisions  of 
the  Code  of  Federal  Regulations  (CFR). 
EFFECTIVE  DATE:  August  10, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Critchlow.  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  716, 
CM#2. 1921  Jefferson  Davis  Highway. 
Ariington.  VA  22202,  (703)  557-2262. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  §  180.262  0-EthylS,S- 
dipropylphosphorodithioate;  tolerances 
for  residues  in  the  Federal  Register  of 
October  18. 1972  (37  FR  21996).  and 
included  in  the  listings  of  raw 
agricultural  commodities  was 
pineapples  with  a  tolerance  of  0.02  part 
per  million  (ppm).  In  the  Federal 
Register  of  June  23, 1975  (40  FR  26275). 
EPA  revised  the  chemical  name  in  the 
section  heading  to  read  "Ethoprop."  the 
accepted  common  chemical  name,  and 
added  entries  for  the  raw  agricultural 
commodities  (RAC)  cucumbers,  lima 
beans,  potatoes,  and  snap  beans,  and 
set  out  the  section  as  amended  in  its 
entirety.  The  listing  for  pineapples  was 
inadvertently  omitted  from  the  section 
in  this  revision  and  was  inadvertently 
omitted  from  subsequent  yearly  editions 
of  the  CFR. 

In  the  Federal  Register  of  November 
24, 1982  (47  FR  53004),  EPA  amended 
§  180.262  by  adding  the  RAC  mushrooms 
and  reissuing  the  listing  of  commodities 
in  the  section  in  tabular  format. 

EPA  is  correcting  the  error  of  omitting 
pineapples  from  the  1975  revision  of 
§  180.262  (40  FR  26275;  June  23. 1975) 
and  subsequent  yearly  revisions  of  the 
CFR  by  adding  and  alphabetically 
inserting  the  listing  for  pineapples  with 
a  tolerance  of  0.02  (N)  as  follows: 


§  180.262    Ethoprop;  tolerances  for 
residues. 


Commodities 


Parts  per 
mission 


Pineapples 0.02  <N) 


Authority:  21  U.S.C.  346a. 

Dated:  July  26, 1988. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  88-17568  Filed  8-9-88;  8:45  am] 

BILUNO  CODE  e560-S0-« 

40  CFR  Part  180 

[OPP-00266;  FRL-3425-1] 

Pesticide  Tolerances  For  Inorganic 
Bromides  Resulting  From  Fumigation 
With  Methyl  Bromide;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  correction  document 
adds  the  entry  for  wheat  that  was 
Inadvertently  dropped  from  40  CFR 
180.123  when  its  list  of  commodities  was 
reissued  in  tabular  form. 

date:  August  10. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Jeff  Kempter.  Product  Manager  (PM)  32, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 

Office  location  and  telephone  number 
Rm.  711,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703) 
557-3964. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  §  180.123  Inorganic  bromides 
resulting  from  fumigation  with  methyl 
bromide;  tolerances  for  residues  in  the 
Federal  Register  of  November  25, 1971 
(36  FR  22540),  and  included  in  the 
listings  of  raw  agricultural  commodities 
was  wheat  with  a  tolerance  of  50  parts 
per  million  (ppm).  In  the  Federal 
Register  of  May  4, 1983  (48  FR  20052), 
EPA  revised  the  listing  into  a  tabular 
format,  and  the  revised  listing 
inadvertently  omitted  the  entry  for 
wheat.  This  document  corrects  that  error 
by  adding  in  alphabetical  order  the 
entry  for  wheat  at  50  ppm  as  follows: 

§  180.123    Inorganic  bromides  resulting 
from  fumigation  with  ntethyl  t>romidc; 
tolerances  for  residues. 
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Commodities 


Paris  per 
miHion 


Wheat. 


50.0 


Authority:  21  U.S.C.  346a. 
Dated:  July  26, 1988. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
|FR  Doc.  88-17569  Filed  8-»-88;  8:45  am] 

BILLING  CODE  SSGO-MMt 


40  CFR  Part  272 
(FRL-3426-81 

New  Jersey;  Rnal  Authorization  of 
State  Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 

Agency. 

action:  Inunediate  Tinal  rule. 

summary:  New  Jersey  has  applied  for 
final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed  New 
Jersey's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  New  Jersey's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  New  Jersey's 
hazardous  waste  program  revisions. 
New  Jersey's  application  for  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  New 
Jersey  shall  be  effective  October  9, 1988 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
New  Jersey's  program  revision 
application  must  be  received  by  the 
close  of  business  September  9, 1988. 
ADDRESSES:  Copies  of  New  Jersey's 
program  revision  application  are 
available  8:00-4:30  at  the  following 
addresses  for  inspection  and  copying: 
New  Jersey  Department  of 
Environmental  Protection,  Bureau  of 
Regulation,  Classification  and  Technical 
Assistance,  401  East  State  Street,  Fifth 
Floor,  Trenton,  New  Jersey  08625;  U.S. 
EPA  Headquarters  Library,  PM  211A. 
401  M  Street  SW.,  Washington,  DC, 
20460,  Phone  202/382-5926;  U.S.  EPA 
Region  II,  Library,  Room  402,  26  Federal 
Plaza,  New  York.  New  York,  10278, 
Phone  212/284-2881;  U.S.  EPA  Region  II. 
Field  Office  Library,  Edison.  New  Jersey, 
08837.  Phone  201/321-6762.  Written 
comments  should  be  sent  to  Mr.  Conrad 
Simon.  Director.  Air  and  Waste 


Management  Division.  U.S.  EPA.  Region 
II.  26  Federal  Plaza.  Room  1011.  New 
York.  New  York,  10278. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Suzanne  Becker,  Hazardous  Waste 
Programs  Branch,  U.S.  EPA,  Region  II,  26 
Federal  Plaza,  Room  907,  New  York, 
New  York,  10278.  212/264-6458. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
( 'RCRA"  or  "the  Act "),  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Amendments  of  1984  (Pub.  L. 
98-616.  November  8, 1984.  hereinafter 
"HSWA")  allows  States  to  revise  their 
programs  to  become  substantially 
equivalent  instead  of  equivalent  to 
RCRA  requirements  promulgated  under 
HSWA  authority.  States  exercising  the 
latter  option  receive  "interim 
authorization"  for  the  HSWA 
requirements  under  section  3006{g]  of 
RCRA,  42  U.S.C.  6929(g),  and  later  apply 
for  final  authorization  for  the  HSWA 
requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutorty  or  regulatory  authority 
is  modified  or  when  certain  other 
changes  occur.  Most  commonly.  State 
program  revisions  are  necessitated  by 
changes  to  EPA's  regulations  in  40  CFR 
Parts  260-266  and  124  and  270. 

B.  New  Jersey 

New  Jersey  initially  received  final 
authorization  on  February  21, 1985.  On 
November  24, 1987,  New  Jersey 
submitted  a  program  revision 
application  for  additional  program 
approvals.  On  March  21, 1988  and  April 
18, 1988  New  Jersey  submitted  errata 
sheets,  or  addendums  to  its  November 
24. 1987  application.  These  errata  sheets 
make  changes  to  and  are  therefore  part 
of  New  Jersey's  application.  Today,  New 
Jersey  is  seeking  approval  of  its  program 
revision  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  has  reviewed  New  Jersey's 
application,  and  has  made  an  immediate 
final  decision  that  New  Jersey's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
New  Jersey.  The  public  may  submit 


written  comments  on  EPA's  immediate 
final  decision  up  until  September  9,  1988. 
Copies  of  New  Jersey's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "ADDRESSES"  section  of 
this  notice. 

Approval  of  New  Jersey's  program 
revision  shall  become  effective  60  days 
after  the  date  of  publication  of  this 
notice  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received,  EPA  will 
notify  the  State  and  within  sixty  (80) 
days  after  the  date  of  the  publication  of 
this  notice  will  publish  in  the  Federal 
Register  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

New  Jersey's  program  revison  covers 
the  following  federal  provisions: 

Non-HSWA  Requirements 

•  Interim  Status  Standards 
Applicability  (48  FR  52718.  November 
22, 1983). 

•  Chlorinated  Aliphatic  Hydrocarbon 
Listing  (49  FR  5308.  February  10. 1984). 

•  National  Uniform  Manifest  (49  FR 
10490.  March  20, 1984). 

•  Listing  of  Warfarin  and  Zinc 
Phosphide  (49  FR  19922.  May  10. 1984). 

Non-HSWA  Cluster  I 

•  Exclusion  of  Household  Hazardous 
Waste  (49  FR  44980.  November  13. 1984) 

•  Interim  Status  Standards 
Applicability  (49  FR  46095.  November 
21, 1984). 

HSWA  Cluster  I 

•  HSWA  codification  (50  FR  28702. 
July  15, 1985). 

— Small  Quantity  Generators 
— Delisting 

•  Listing  of  TBI,  TDA  and  DNT  (50  FR 
42936.  October  23. 1985). 

•  Small  Quantity  Generators  (51  FR 
10174.  March  24, 1986). 

New  Jersey  is  in  the  process  of 
correcting  minor  discrepancies,  that 
exist  in  two  of  the  above  rules.  The 
discrepancies  are  non-substantive  and 
do  not  impact  the  authorization 
decision.  New  Jersey's  National  Uniform 
Manifest  regulation  will  be  corrected  at: 
(1)  N.J.A.C  7:26— 7.3(a)  to  clarify  the 
requirement  to  use  the  instructions  on 
the  back  of  the  manifest  form;  and  (2) 
N.J.A.C.  7-.26— 7.4(g)  to  clarify  items  to 
be  included  in  annual  reports.  New 
Jersey  has  also  proposed  an  amendment 
to  its  small  quantity  generators  rule  to 
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bring  the  references  to  Sections  of  40 
CFR  at  N.J.A.C.  7:26— a.3(f)3  into  line 
with  current  citations.  This  will  be 
accomplished  by  July  30. 1988.  New 
Jersey  is  not  authorized  nor  seeking  to 
be  authorized  to  operate  the  Federal 
program  on  Indian  lands.  This  authority 
shall  remain  with  U.S.  EPA. 

New  Jersey  is  not  seeking  or  receiving 
authorization  for  its  waste  oil 
regulations  which  are  broader  in  scope 
than  the  Federal  regulations.  New 
Jersey's  waste  oil  regulations  and  any 
other  New  Jersey  regulations  which  do 
not  correspond  to  the  provisions  for 
which  New  Jersey  is  seeking 
authorization  are  included  in  the 
November  24. 1987  program  revision 
application  solely  for  informational 
purposes. 

C.  Decision 

I  conclude  that  New  Jersey's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  New  Jersey  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised.  New  Jersey 
now  has  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  and  carrying 
out  other  aspects  of  the  RCRA-program, 
subject  to  the  limitation  of  its  revised 
program  application  and  previously 
approved  authorities.  New  Jersey  also 
has  primary  enforcement 
responsibilities  for  the  program  revision 
provisions,  although  EPA  retains  the 
right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  section  3008, 
3013  and  7003  of  RCRA. 

Compliance  witii  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

CertiHcation  under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  New  Jersey's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 


List  of  Subjects  in  40  CFR  Part  272 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  Waste. 
Indian  lands.  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control,  Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006  and  7004(b) 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  June  30. 1988. 
Christopher  |.  Daggett. 

Regional  Administralor 

[FR  Doc.  88-18032  Filed  8-9-88:  8:45  am] 

BItUNG  CODE  6S60-S(MN 


40  CFR  Part  261 
ISW-FRL-3427-2] 

Hazardous  Waste  Management 
System:  Identification  and  Listing  of 
Hazardous  Waste,  Final  Denials 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
announcing  its  decision  to  deny  the 
petitions  submitted  by  seven  petitioners 
to  exclude  their  wastes  from  the 
hazardous  waste  lists  contained  in  40 
CFR  Part  261.  This  action  responds  to 
delisting  petitions  received  by  the 
Agency  under  40  CFR  260.20.  which 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268, 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22.  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists.  These  petitions 
are  being  denied  because  they  are 
incomplete  (i.e.,  the  Agency  does  not 
have  sufficient  information  to  determine 
the  hazardous  or  non-hazardous  nature 
of  the  waste)  despite  several  requests  by 
the  Agency  for  this  information.  The 
effect  of  this  action  is  that  all  of  these 
wastes  must  continue  to  be  handled  as 
hazardous  wastes  in  accordance  with  40 
CFR  Parts  260  through  268,  and  Parts 
270,  271,  and  124. 

EFFECTIVE  DATE:  August  10, 1988. 
ADDRESSES:  The  RCRA  regulatory 
docket  for  these  final  petition  denials  is 
located  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW. 
(sub-basement),  Washington,  DC  20460, 


and  is  available  for  viewing  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  Call 
(202)  475-9327  for  appointments.  The 
reference  number  for  this  docket  is  "F- 
88-07DF-FFFFF".  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  on  this  notice,  contact  Mr. 
Scott  Maid,  Office  off  Solid  Waste  (OS- 
343).  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
DC  20460,  (202)  382-4783. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Under  40  CFR  260.20  and  260.22. 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  waste  contained 
at  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  sufficient  information  to 
EPA  to  allow  the  Agency  to  determine 
that  (1)  the  waste  to  be  excluded  is  non- 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (2)  that  no  other 
hazardous  constituents  are  present  in 
the  wastes  at  levels  of  regulatory 
concern.  See  40  CFR  260.22(a).  42  U.S.C. 
6921(f),  and  the  background  documents 
for  the  listed  wastes. 

The  Agency  requires  certain 
information  in  order  to  fully  evaluate 
whether  the  petitioned  waste  is 
hazardous.  If  a  petitioner's  initial 
submission  is  not  complete,  the  Agency 
will  request  the  petitioner  to  submit  the 
needed  data.  Acquisition  and  analysis 
of  this  additional  information  is 
necessary  before  a  tentative 
determination  (i.e..  a  proposal  to 
exclude  or  deny  a  petition)  can  be  made 
for  the  petitioned  wastes.  Most  of  this 
information  is  requested  because  of  the 
changed  requirements  in  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
of  1984  (i.e.,  the  Agency  now  must 
consider  all  factors  that  may  cause  the 
waste  to  be  hazardous,  including 
additional  constituents,  if  there  is  a 
reasonable  basis  to  believe  that  these 
factors  could  cause  the  waste  to  be 
hazardous). 

If  adequate  data  are  not  received  in  a 
timely  manner,  the  Agency  will  remove 
petitions  from  the  petition  review 
process.  On  March  3, 1988.  EPA 
published  a  notice  that,  among  other 
items,  discussed  the  Agency's  policy  to 
dismiss  by  letter  delisting  petitions  that 
are  still  incomplete  six  months  after  an 
Agency  request  for  additional 
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information.  See  53  FR  6822.  Facilities 
whose  petitions  are  dismissed  are 
notified  in  writing  that  their  petition 
files  are  closed;  however,  these  facilities 
have  the  option  to  re-petition  the 
Agency  when  the  required  information 
is  obtained.  Because  the  Agency  had 
already  proposed  to  deny  the  seven 
petitions  discussed  in  today's  notice  and 
had  received  comments  on  six  of  the 
seven  petitions,  these  petitions  are  being 
finally  denied  rather  than  dismissed,  so 
that  the  Agency  can  respond  to  the 
submitted  comments. 

II.  Disposition  of  Delisting  Petitions 

1.  Proposed  Denials 

EPA  proposed  to  deny  a  number  of 
petitions  to  exclude  certain  wastes  from 
the  hazardous  waste  lists  on  November 
20, 1985  (see  50  FR  47763-47765)  and 
January  30, 1987  (see  FR  3029-3031).  The 
proposed  denials  in  November  1985 
included  Texaco  U.S.A.,  located  in  Port 
Neches.  Texas;  Texaco  Incorporated, 
located  in  El  Paso,  Texas;  Standard  Oil 
Company,  located  in  Lima,  Ohio; 
Standard  Oil  Company,  located  in 
Oregon.  Ohio;  Chevron  U.S.A., 
Incorporated,  located  in  Kenai,  Alaska; 
and  Union  Oil  Company  of  California, 
located  in  Nederland,  Texas.'  The 
denial  proposed  in  January  1987 
included  Bloomfleld  Refining  Company 
(fonnerly  IHateau,  Incorporated),  located 
in  Bloomfield,  New  Mexico.* 

On  April  9, 1988,  the  Agency 
announced  that  it  was  deferring  its  final 
decisions  on  several  petitions  proposed 
for  denial  on  November  20, 1985  because 
comments  or  additional  information 
received  in  response  to  the  proposed 
denials  were  still  under  review.  See  51 
FR  12148-12152,  April  9, 1986.  Today's 
notice  presents  the  Agency's  response  to 
these  comments  and  discusses  the 
review  of  the  additional  information 
received. 


*  In  that  same  Fedanl  Register  notice,  the  Agency 
alio  proposed  to  deny  exclusion  of  specifK:  wastes 
generated  by  61  other  petitioning  facilities.  See  SO 
FR  47763-47765.  November  za  1965.  Of  these  61 
other  petitioners.  45  were  denied  final  exclusion  in 
previous  Federal  Register  notices:  14  petitions  have 
either  been  withdrawn  or  considered  moot;  and  two 
petitions,  for  which  additional  information  was 
submitted,  are  still  under  review  and  will  be 
addressed  in  a  future  Federal  Register.  Today's 
notice  announces  the  Agency's  final  delisting 
decisions  for  six  of  the  67  petitions  proposed  for 
denial  on  November  20. 1985. 

'  In  that  same  Federat  Register  notice,  the  Agency 
also  proposed  to  deny  exclusion  of  specific  wastes 
generated  by  six  other  petitioning  facilities.  See  S2 
FR  3029-3031.  |anuary  30. 1987.  Of  these  six  other 
petitioners,  two  were  denied  final  exclusions  in  a 
previous  Federal  Register  notice;  three  petitions 
have  been  withdrawn:  and  one  petiliun  is  still  under 
review  and  will  be  addressed  in  a  future  Federal 
Register  notice. 


In  the  case  of  the  petitions  discussed 
in  today's  notice,  the  Agency  provided  a 
number  of  opportunities  for  these 
petitioners  to  submit  the  requested 
information,  including  written  requests 
for  specific  information  necessary  for 
the  Agency  to  consider  the  petition 
complete.  In  addition,  the  Agency 
published  a  notice  in  the  Federal 
Register  of  its  intent  to  collect  this 
information.  See  49  FR  4802-4803, 
February  8, 1984.  The  proposed  denial 
notices,  published  on  November  20. 1985 
and  January  30, 1987,  provided  yet 
another  notification  that  the  information 
was  required  and  another  30-day 
opportunity  to  submit  the  additional 
information. 

In  most  cases,  prior  to  the  proposed 
denials  the  Agency  had  not  heard  from 
these  petitioners  in  over  a  year;  in  some 
cases,  it  had  been  almost  two  years.  The 
Agency  believes  that  these  petitioners 
have  had  adequate  time  to  provide  the 
requested  information.  The  Agency 
therefore,  is  making  Hnal  its  decision  to 
deny  exclusion  to  these  seven 
petitioners  because  the  additional 
information  has  not  been  provided 
within  a  reasonable  period  of  time.  A 
detailed  description  of  the  requests  for 
additional  information  is  included  in  the 
RCRA  regulatory  docket  for  this  final 
rule. 

2.  Agency's  Response  to  Public 
Comments 

Six  of  the  petitioners  included  in 
today's  denial  submitted  comments  or 
additional  information  as  a  result  of  the 
proposed  denial  on  November  20, 1985. 
One  petitioner  did  not  submit  comments 
or  additional  information  after  their 
petition  was  proposed  for  denial  on 
January  30, 1987, 

Chevron  U.S.A. 

On  February  7, 1986,  Chevron  U.S.A. 
submitted  additional  information  in 
support  of  its  delisting  petition.  The 
Agency  has  completed  its  review  of  the 
information  submitted  by  this  petitioner. 
Based  on  this  review,  the  Agency  has 
determined  that  the  petition  is  still 
incomplete.  Information  which  was 
requested,  but  has  not  been  received, 
includes:  total  constituent  analyses  for 
certain  hazardous  constituents  on  a 
minimum  of  four  representative  samples; 
information  concerning  the  potential 
corrosivity,  reactivity,  and  ignitability  of 
the  waste;  the  amount  of  sludge 
produced  per  year;  and  descriptions  of 
the  waste  treatment  process  and  the 
sampling  methodology  employed.  This 
information  is  required  under  40  CFR 
260.22  and  is  outlined  in  Petitions  to 
Delist  Hazardous  Wastes — A  Guidance 


Manual,  U.S.  Environmental  Protection 
Agency.  Office  of  Solid  Waste.  (EPA/ 
53O-SW-85-003),  April  1985.  The 
information  is  necessary  to  evaluate 
Chevron's  waste.  The  Agency,  therefore, 
is  making  final  its  decision  to  deny 
Chevron  U.S.A.'s  petition  as  incomplete. 

It  should  be  noted  that  Chevron 
U.S.A.  included  volatile  organic  analysis 
data  from  one  sample  of  the  waste  as 
part  of  the  additional  information 
submitted.  The  Agency  evaluated  these 
data  using  the  Organic  Leachate  Model 
(OLM)  and  the  VHS  (vertical  and 
horizontal  spread)  model.  See  51  FR 
41082,  November  13, 1986,  and  50  FR 
48896,  November  27. 1985  for  a  detailed 
description  of  the  models  and  their 
parameters.  The  concentrations  of  two 
hazardous  constituents,  benzene  and 
methylene  chloride,  failed  the  OLM/ 
VHS  model  analysis.  Although  not  used 
as  a  basis  for  today's  denial  decision  for 
lack  of  information,  these  data  would 
support  a  denial  decision  on  technical 
grounds. 

Union  Oil  Company  of  California 

One  commenter,  representing  Union 
Oil,  argued  that  the  Agency  continually 
changed  its  data  requirements  for 
delisting  petitioners.  The  commenter 
stated  that  petitioners  were  waiting  for 
promulgation  of  the  delisting  procedure 
to  determine  that  data  gaps  existed  in 
their  petitions.  The  Agency 
acknowledges  that,  as  a  result  of  HSWA 
and  as  the  Agency  gained  experience  in 
evaluating  petitions,  there  were  some 
changes  over  time  in  the  information 
requested  from  petroleum  refinery 
petitioners.  However,  the  modified  (and 
current)  list  of  constituents  for  which 
EPA  recommends  analysis  for  petroleum 
refining  wastes  was  published  in 
Petitions  to  Delist  Hazardous  Wastes — 
A  Guidance  Manual  in  April  1985,  prior 
to  the  proposed  denial  on  November  20. 
1985.  The  April  9, 1986  Federal  Register 
notice,  in  which  a  decision  relating  to 
Union  Oil's  petition  was  deferred,  also 
contained  reference  to  the  Giiirirince 
Manual's  list  of  constituents  for 
refineries.  This  guidance  has  not 
changed  in  three  years  and  the 
petitioner  has  still  not  supplied  all  of  the 
information  necessary  to  complete  its 
petition. 

The  commenter  also  questioned  EPA's 
ability  to  evaluate  any  additional  data 
in  the  absence  of  a  delisting  model.  The 
fact  that  the  Agency  has  yet  to 
promulgate  fate  and  transport  models  as 
rulemaking  criteria,  however,  does  not 
relieve  the  petitioner  of  the  legal 
requirement  to  provide  the  requested 
data.  Delisting  regulations  and  guidance 
at  the  time  of  the  petition  and  through 
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the  present  have  outlined  information 
needed  to  make  decisions  on  petitions. 
The  Agency  has  repeatedly  used  such 
information  to  evaluate  the  hazards 
posed  by  specific  wastestreams. 
Moreover,  since  the  petition  was 
proposed  to  be  denied,  the  Agency  has 
developed  more  sophisticated  methods 
of  evaluating  such  information, 
including  the  use,  in  particular  delisting 
rules,  of  two  fate  and  transport  models 
[i.e.,  the  VHS  model  and  the  Land 
Treatment  Model)  and  the  Organic 
Leachate  Model  which  predicts  the 
potential  mobility  of  organic 
constituents.  See  50  FR  48896,  Appendix. 
November  27. 1985;  50  FR  41094, 
November  27, 1986;  and  51  FR  41084. 
November  13. 1986. 

Union  Oil  did  submit  additional 
information  during  the  comment  period 
in  response  to  the  proposal  denial. 
However,  not  all  of  the  information 
required  to  complete  its  petition  was 
provided.  Specifically,  Union  Oil  and 
not  provide  information  necessary  to 
evaluate  the  petitioned  slop  oil  emulsion 
solids  and  residues  generated  from  the 
treatment  of  these  solids.  Information 
w^hich  was  requested,  but  has  not  been 
received  includes:  oil  and  grease 
analysts  results;  total  constituents  and 
leachate  analyses  for  metals:  organic 
constituent  analyses;  and  ignitability 
analysis  results.  This  information  is 
required  under  40  CFR  260.22  and  is 
outlined  in  Petitions  to  Delist 
Hazardous  Wastes — A  Guidance 
Manual.  The  information  is  necessary  to 
evaluate  Union  Oil's  wastes.  The 
Agency,  therefore,  still  does  not  have 
sufficient  information  to  characterize 
fully  these  two  petitioned  wastes  nor  to 
make  a  decision  about  whether  these 
wastes  should  be  delisted.  The  Agency, 
therefore,  is  making  final  its  decision  to 
deny  Union  Oil's  petition  for  their  slop 
oil  emulsion  solids  and  residues 
generated  from  the  treatment  of  these 
solids. 

The  Agency  plans  to  address  in  a 
future  Federal  Register  notice  Union 
Oil's  petition  for  API  separator  sludges 
and  sludges  contained  in  an  on-site 
impoundment  about  which  Union  Oil 
submitted  additional  information. 
Today's  decision  covers  only  the 
petitioned  slop  oil  emulsion  solids  and 
residues  generated  from  the  treatment  of 
these  solids. 

Standard  Oil  Company 

One  commenter.  representing  the 
Standard  Oil  facilities,  fell  that  EPA  had 
requested  data  for  an  unreasonably 
broad  spectrum  of  compounds.  Standard 
Oil  also  slated  that  EPA  had  given  no 
indication  of  how  the  data  would  be 
evaluated.  The  commenter  also 


requested  the  right  to  submit  in  the 
future  additional  data  supporting 
delisting  of  the  wastes  described  in  the 
pending  petitions  or  for  any  other 
wastestreams. 

In  regard  to  the  first  comment,  the 
Agency  reduced  the  list  of  hazardous 
constituents  for  which  data  were 
originally  requested.  As  previously 
discussed,  the  current  list  of 
recommended  constituents  for  analysis 
of  petroleum  refinery  wastes  was 
pubhshed  in  the  Guidance  Manual  in 
April  1985.  The  April  9. 1986  Federal 
Register  notice,  in  which  a  decision 
relating  to  Standard  Oil's  petitions  was 
deferred,  also  contained  reference  to  the 
Guidance  Manual's  list  of  constituents 
for  refineries.  The  Agency  currently 
requests  all  petitioning  petroleum 
refineries  to  submit  analytical  data  for 
the  constituents  on  this  list  and  for  any 
other  factors  or  constituents  that  may 
cause  tiie  waste  to  be  hazardous.  Each 
of  the  constituents  for  which  the  Agency 
requests  analytical  data  from  petitioning 
petroleum  refineries  was  selected  based 
on:  (1)  Available  data  describing  the  use 
of  the  compounds  in  the  industry:  (2)  the 
actual  presence  of  these  constituents  in 
wastes  or  feedstock  based  on  analytical 
data;  and  (3)  reference  documents  which 
have  identified  the  constituents  as 
typically  present  or  suspected  in 
refinery  wastes.  The  Agency, 
furthermore,  made  available  to  the 
public  the  rationale  behind  the 
compilation  of  this  list  of  hazardous 
inorganic  and  organic  constituents 
suspected  to  be  present  in  refinery 
wastes.'  The  Agency  believes  that  these 
constituents  are  likely  to  be  present  in 
Stiindard  Oil's  waste,  and  thus  believes 
it  necessary  to  obtain  information  about 
the  concentration  of  these  constituents 
to  evaluate  Standard  Oil's  waste.  The 
petitioners  have  neither  submitted  any 
specific  comments  on  this  list  or  the 
rationale,  nor  provided  the  necessary 
information  to  complete  their  petitions. 

The  second  comment,  regarding  the 
absence  of  a  promulgated  methodology 
used  to  evaluate  petitions,  was 
addressed  above  in  response  to  Union 
Oil's  comments.  In  response  to  the  third 
comment,  the  Agency  notes  that 
petitioners  have  always  had  the  right  to 
submit  any  supporting  data  for  their 
petitions.  In  the  April  9, 1986  Federal 
Register  notice,  the  Agency  deferred  its 
decision  on  Standard  Oil's  petitions  to 
allow  additional  time  for  submittal  of 
information  to  complete  the  petitions. 


"  See  Notice  of  Availdbilily  and  Request  for 
CommenL  51  FR  37767  October  24. 1966.  See  also 
Extension  of  Pulilic  Comment  Period  for  Notice  of 
AvdilabilHy  and  Request  for  Comment.  51  ¥H  45485. 
December  19. 1986. 


Standard  Oil  has  had  more  than  a 
sufficient  amount  of  time  to  submit 
supporting  data  and  has  chosen  not  to 
do  so.  Information  which  was  requested 
from  both  facilities,  but  has  not  been 
received,  includes:  oil  and  grease 
analysis  results;  total  constituent 
analyses  for  inorganics;  organic 
constituent  analyses;  and  results  from 
the  Oily  Waste  EP  toxicity  test  if  the  oil 
and  grease  content  of  the  petitioned 
wastes  exceeded  one  percent.  This 
information  is  required  under  40  CFR 
260.22  and  is  outlined  in  Petitions  to 
Delist  Hazardous  Wastes— A  Guidance 
Manual.  The  information  is  necessary  to 
evaluate  Standard  Oil's  waste.  The 
Agency,  therefore,  is  denying  Standard 
Oil's  two  petitions  as  incomplete.  As  a 
result,  any  additional  data  sent  in  by  the 
petitioners  should  be  submitted  as  part 
of  new  delisting  petitions  for  their 
wastes. 

Texaco  U.S.A.  and  Texaco  Incorporated 

Another  commenter,  representing  the 
Texaco  facilities,  claimed  that  the 
Agency  did  not  provide  notice  and  the 
opportunity  for  comment  on  additional 
factors  which  would  have  caused  their 
wastes  to  be  hazardous  pursuant  to 
section  222  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  The 
Agency  agrees  that  the  commenter  did 
not  originally  have  the  opportunity  to 
comment  on  additional  factors,  analysis 
of  which  were  required  by  the  statute. 
The  Agenc>',  however,  deferred  final 
decisions  on  a  number  of  petroleum 
refinery  petitions  and  published 
subsequent  notices  on  October  24. 1986 
and  December  19. 1986.  Even  if  EPA 
were  required  to  provide  the  petitioners 
an  opportunity  to  comment  on  EPA's 
justification  for  considering  additional 
constituents,  as  required  by  statute,  in 
petroleum  refinery  wastes,  these 
subsequent  notices  provided  such 
opportunity.*  The  Texaco  facilities  did 
not  provide  comments  on  EPA's 
justification  for  requesting  analytical 
data  on  additional  constituents,  nor  did 
they  provide  the  required  information  to 
make  their  petitions  complete. 
Information  which  was  requested  from 
both  facilities,  but  has  not  been 
received,  includes:  Oil  and  grease 
analysis  results;  total  constituent 
analyses  for  inorganics:  organic 
constituent  analyses;  and  results  from 
the  Oily  Waste  EP  toxicity  test  if  the  oil 
and  grease  content  of  the  petitioned 
wastes  exceeded  one  percent.  This 
information  is  required  under  40  CFR 
260.22  and  is  outlined  in  Petitions  to 
Delist  Hazardous  Wastes— A  Guidance 


*  See  footnote  3. 
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Manual.  This  information  is  necessary 
to  evaluate  Texaco's  waste.  The 
Agency,  therefore,  is  denying  Texaco's 
two  petitions  as  incomplete. 

Bloomfield  Refining  Company 

No  comments  were  received  regarding 
the  January  30, 1987  proposed  denial  for 
Bloomfield  Refining,  nor  did  the 
petitioner  provide  the  information 
necessary  to  complete  its  petition. 
Information  which  was  requested,  but 
has  not  been  received,  includes:  oil  and 
grease  analysis  results;  total  constituent 
analyses  for  inorganics;  organic 
constituent  analyses;  results  from  the 
Oily  Waste  EP  toxicity  test  if  the  oil  and 
grease  content  of  the  waste  exceeds  one 
percent;  a  demonstration  that  the  waste 
does  not  exhibit  the  characteristics  of 
ignitability,  reactivity,  or  corrosivity. 
and  estimates  of  the  annual  quantity  of 
waste  generated  and  the  quantity  of 
waste  in  an  on-site  pond.  The 
information  is  necessary  to  evaluate 
Bloomfield's  waste.  The  Agency, 
therefore,  is  denying  Bloomfield 
Refining's  petition  as  incomplete. 

3.  Final  Agency  Decision 

The  Agency  is  announcing  today  the 
final  denial  of  the  seven  petitions 
discussed  in  today's  notice:  Texaco 
U.S.A.,  in  Port  Neches,  Texas;  Texaco 
Incorporated,  in  El  Paso,  Texas: 
Standard  Oil  Company,  in  Lima,  Ohio: 
Standard  Oil  Company,  in  Oregon,  Ohio; 
Chevron  U.S.A.,  Incorporated,  in  Kenai, 
Alaska;  Union  Oil  Company  of 
California,  in  Nederland,  Texas:  and 
Bloomfield  Refining  Company,  in 
Bloomfield,  New  Mexico.  In  all  these 
cases,  the  petitioners  have  not 
submitted  the  information  necessary  to 
complete  their  petitions  and  to  permit 
the  Agency  to  evaluate  their  wastes. 
The  effect  of  this  rule  is  that  all  of  the 
petitioned  wastes  must  continue  to  be 
handled  as  hazardous  waste  in 
accordance  with  40  CFR  Parts  260 
through  268,  and  Parts  270,  271,  and  124. 

III.  Effective  Date 

This  rule  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  Section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
cortipliance.  That  is  the  case  here 
because  this  rule  does  not  change  the 
existing  requirements  for  these 
petitioners.  The  petitioners  have  been 
obligated  to  manage  their  wastes  as 
hazardous  before  and  during  the 
Agency's  review  of  these  petitions.  This 
rule,  therefore,  should  be  effective 
immediately  for  these  petitioners.  These 


reasons  also  provide  a  basis  for  making 
this  rule  effective  immediately  under  the 
Administrative  Procedures  Act, 
pursuant  to  5  U.S.C.  553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  denial  of  these  petitions 
does  not  impose  an  economic  burden  on 
these  facilities  because  prior  to 
submitting  and  during  the  review  of 
these  petitions  these  facilities  should 
have  continued  to  handle  their  wastes 
as  hazardous.  The  denial  of  their 
petitions  means  that  they  are  to 
continue  managing  their  wastes  as 
hazardous  in  the  manner  in  which  they 
have  been  doing,  economically  and 
otherwise.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today's  rule.  This  final  rule  is  not  a 
major  regulation;  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  because  its  effect  will  not 
change  the  overall  costs  of  EPA's 
hazardous  waste  regulations. 
Accordingly.  1  hereby  certify  that  this 
final  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This 
regulation,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

VI.  List  of  Subjects  in  40  CFR  Part  261 

Hazardous  Materials,  Waste 
Treatment  and  Disposal,  Recycling. 
Autliorily:  Sec.  3001  RCRA.  42  U.S.C.  6921. 
Date:  August  2, 1988. 

J.W.  McGraw, 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 
|FR  Doc.  88-18034  Filed  8-9-88:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  32 

[CC  Docket  87-135;  FCC  88-220] 

Common  Carrier  Services;  Revision  of 
the  Uniform  System  of  Accounts  for 
Telecommunications  Companies 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission  has  decided 
to  raise  the  expense  limit  to  $500  for 
certain  central  office  equipment  (limited 
to  company-used  tools  and  equipment), 
furniture  and  office  equipment,  other 
communications  equipment,  and 
vehicles  and  other  work  equipment 
which  are  currently  subject  to  a  $200 
expense  limit.  The  Commission  also 
decided  not  to  establish  a  uniform 
amortization  period  for  embedded 
individual  items  capitalized  before  this 
change  in  expense  limitation.  The 
Commission  believes  that  the  $200 
expense  limitation  established  six  years 
ago  is  far  too  low. 

EFFECTIVE  DATE:  This  rule  change  will 
become  effective  for  all  carriers  no  later 
than  January  1. 1989.  However,  carriers 
will  be  permitted  to  adopt  the  new  limit 
as  early  as  January  1, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  Brockington  or  John  T.  Curry. 
Accounting  Systems  Branch.  Accounting 
and  Audits  Division,  Common  Carrier 
Bureau,  (202)  634-1861. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  adopted  June  28. 1988.  and 
released  July  22. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Summary  of  Report  and  Order 

The  Commission  initiated  a 
rulemaking  proceeding  based  on 
comments  it  received  as  a  result  of  a 
petition  filed  by  the  American 
Telephone  and  Telegraph  Company  for 
a  partial  waiver  of  the  commission's 
accounting  rules.  They  request 
permission  to  expense  the  cost  of 


individual  items  if  equipment  costing 
$500  less  and  to  amortize  the  previously 
capitalized,  undepreciated  investment  in 
such  items  over  a  three-year  period 
commencing  January  1, 1986. 

In  the  Notice  of  Proposed  Rulemaking 
(NPRM)  released  on  May  14, 1987,  the 
Commission  proposed  an  amendment  of 
its  accounting  rules  that  would  permit 
telecommunications  common  carriers  to 
expense  certain  individual  items  of 
equipment  costing  $500  or  less.  The 
NPRM  applied  to  individual  items  of 
equipment  currently  subject  to  a  $200 
expense  limit  This  includes  items  that, 
absent  the  expense  limit,  would  be 
recorded  in  accounts  provided  for 
central  office  equipment  (limited  to 
company-used  tools  and  equipment), 
furniture  and  office  equipment  other 
communications  equipment,  and 
vehicles  and  other  work  equipment. 
Also,  the  Commission  proposed 
amortization  of  the  embedded  balance 
of  this  equipment  and  requested 
estimates  of  the  revenue  requirement 
impacts  for  three-year,  four-year,  and 
five-year  amortization  periods.  The 
Commission  noted  that  if  revenue 
requirement  impacts  of  the  proposed 
changes  were  undesirable,  the 
Commission  would  consider  either 
limiting  the  increase  to  furniture  items 
or  amending  continuing  property  record 
requirements. 

The  Commission  has  decided  to  raise 
the  expense  limit  to  $500  for  all  the 
items  under  consideration  which  are 
currently  subject  to  a  $200  expense  limit. 
In  addition,  the  Commission  has  decided 
not  to  establish  a  uniform  amortization 
period  for  embedded  individual  items 
capitalized  before  this  change  in 
expense  limit.  Instead  it  will  handle  any 
changes  in  depreciation  related  to  those 
items  through  established  mechanisms 
for  capital  recovery.  Further,  the 
Commission  has  decided  that  the 
continuing  property  record  requirements 
will  remain  unchanged  and  in  effect  for 
all  embedded  items  capitalized  prior  to 
the  adoption  of  the  new  expense  limit 
and  for  all  items  which  are  required  to 
be  capitalized  subsequent  to  the  change 
in  expense  limit  the  Commission 
adopted  in  this  rulemaking. 

Ordering  Clause 

Accordingly,  it  is  ordered,  that  under 
the  authority  contained  in  Sections  4(i), 
4(j)  and  220  of  the  Communications  Act 
of  1934,  as  amended.  47  U.S.C.  154(i), 
154(j)  and  220,  Part  32,  Uniform  System 
of  Accounts  for  Telecommunications 
Companies  of  the  Commission's  Rules  is 
amended  as  shown  in  Appendix  B 
effective  January  1, 1989. 
Implementation  in  1988  will  be 
permitted. 


List  of  Subjects  in  47  CFR  Part  32 

Uniform  System  of  Accounts  for 
Telecommunications  Companies. 
H.  Walker  Feaster  III, 

Acting  Secretary. 

PART  32— UNIFORM  SYSTEM  OF 
ACCOUMTS  FOR 
TELECOMMUNICATIONS  COMPANIES 

1.  The  authority  citation  for  Part  32 
reads  as  follows: 

AUTHORiry:  47  U.S.C.  4(1).  4(jl  and  220  as 
amended:  47  U.S.C.  154(i).  154(jl  and  220 
unless  otherwise  noted. 

2.  Section  32.2000  is  amended  by 
revising  paragraph  (a)[4)  to  read  as 
follows: 

§32.2000    Insfructioiw f or 
telecommunication*  plant  accounts. 

*        *        *        •        • 

(a)  •   *   * 

(4)  The  cost  of  individual  items  if 
equipment,  classifiable  to  Accounts 
2112,  Motor  Vehicle?;  2113,  Aircraft; 
2114,  Special  Purpose  Vehicles,  2115, 
Garage  Woric  Equipmen^.  2116,  Other 
Work  Equipment;  2122.  Furniture;  2123 
Office  Equipment;  and  2124,  General 
Purpose  Computers,  costing  $500  or  less 
or  having  a  Ufe  less  than  one  year  shall 
be  charged  to  the  applicable  Plant 
Specific  Operations  Expense  accounts. 
If  the  aggregate  investment  in  the  items 
is  relatively  large  at  the  time  of 
acquisition,  such  amounts  shall  be 
maintained  in  an  applicable  material 
and  supplies  account  until  items  are 

used. 

«        *        •        *        * 

[FR  Doc.  88-18011  Filed  8-&-88;  8:45  am] 

BILLING  CODE  8712-01-M 


47  CFR  Part  69 

[CC  Dockets  78-72,  80-286] 

Access  Charges 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule:  correction. 

summary:  This  document  corrects  errors 
contained  in  the  Final  Rule  with  request 
for  comments,  published  at  53  FR  28394 
on  July  28. 1988.  in  this  proceeding 
concerning  Access  Charges. 
dates:  See  "Supplementary 
Information"  section  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cornell,  (202)  632-9342. 
SUPPLEMENTARY  INFORMATION:  Errors 
contained  in  the  Memorandum  Opinion 
and  Order  on  Reconsideration,  as 
published  in  the  Federal  Register,  are 
corrected  as  follows: 


(1)  In  the  third  column  on  page  28394, 
the  caption  of  the  action  should  read: 
"Memorandum  Opinion  and  Order  on 
Reconsideration  and  Order  Inviting 
Comments". 

(2)  On  page  28395,  in  the  last  two  lines 
of  paragraph  4  in  the  first  column,  the 
comment /reply  comment  dates  should 
read:  August  29, 1988  and  September  28. 
1988.  respectively. 

(3)  In  paragraph  9  on  the  same  page, 
the  effective  date  should  read:  Au- 
gust 29. 1988. 

(4)  In  paragraph  11  on  the  same  page, 
the  references  to  August  26, 1968  and 
September  23. 1988  should  be  corrected 
to  read:  August  29. 1988  and  September 
28, 1988.  respectively. 

(5)  Finally,  on  the  same  page,  in  §  G9.2. 
Definitions,  the  paragraph  designators 
(hh)  through  (kk)  are  corrected  to  read: 
(t)  through  (w),  respectively. 

Federal  Communcations  Comnissirm. 
H.  Walker  Feaster  III, 

Acting  Secretary. 

[FR  Doc.  88-18093  Filed  8-9-88;  &45  amj 

BILLING  CODE  6712-01-11 


47  CFR  Part  94 

I  PR  Docket  No.  87-5;  RW-5206,  5362,  5178, 
53831 

Amendmoit  of  Part  94  to  Permit 
Intrasystem  Conununications  AnKMig 
Multiple  Address  System  Master 
Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Petition  for  reconsideration 

order  granting  extension  of  time  for 
replies  to  oppositions. 

SUMMARY:  The  Commission  has  adopted 
an  Order  granting  the  motion  for 
Extension  of  Time  to  file  a  reply  to  the 
oppositions  to  the  petitions  for 
reconsideration  filed  by  Digital  Radio 
Networks,  Inc. 

DATE:  Reply  comments  to  the 
oppositions  are  due  by  July  7. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rudolfo  Baca.  Rules  Branch,  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau,  (202)  634-2444. 
SUPPLEMENTARY  INFORMATION:  The 
petition  for  reconsideration  was 
published  on  June  2, 1988  at  53  FR  20170. 

In  the  Matter  of  Amendment  of 
§§  22.501(g)(2)  and  94.65(a)(1)  of  the 
Rules  and  Regulations  to  Re-Channel 
the  900  MHz  Multiple  Address 
Frequencies.  RM-5206;  Amendment  of 
§  94.65(a)(1)  of  the  Rules  to  Revise 
Footnote  3  in  the  Frequency  Table  to 
Make  the  Frequencies  Available  for  use 
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by  any  Part  94  Eligible.  RM-5362; 
Amendment  of  Part  2  and  §§  94.63(d)(5) 
and  94.65(a)(1)  Footnote  3  of  the  Rules  to 
Permit  Operation  of  Mobile  Remote 
Meter  Reading  Systems  on  a  Primary 
Basis  on  the  Exclusive  Power  Radio 
Service  Frequencies  in  the  952.3625- 
952.8375  MHz  Band;  RM-5178; 
Amendment  of  Part  94  of  the  Rules  to 
Permit  Intrasystem  Communications 
Among  Multiple  Address  System  Master 
Stations.  RM-5383. 

Order 

Adopted:  July  06, 1988. 
Released:  July  07. 1988. 

By  the  Chief.  Private  Radio  Bureau. 

1.  The  Commission  has  before  it  a 
Motion  for  Extension  of  Time  filed  by 
Digital  Radio  Networks.  Inc.  (Digital). 
Digital  requests  additional  time  to  file  a 
reply  to  various  oppositions  to  its 
petition  seeking  reconsideration  of  our 
Report  and  Order  in  the  above- 
captioned  proceeding.  Digital  represents 
that  none  of  the  entities  that  filed 
oppositions  to  its  petition  for 
reconsideration  object  to  the  instant 
request  for  a  brief  extension  of  time. 

2.  Upon  review  of  the  submissions  of 
counsel  and  the  record  in  this 
proceeding,  we  conclude  that  the 
complex  technical  nature  of  the  issues 
on  reconsideration  warrants  a  brief 
extension  of  time  to  reply  to  the 
oppositions.  No  party  will  be  prejudiced 
by  this  action. 

3.  Therefore,  pursuant  to  §§  0.331  and 
1.46  of  our  Rules.  47  CFR  0.331  &  1.46,  it 
is  hereby  ordered  that  Digital's  Motion 
for  Extension  is  granted. 

4.  It  is  further  ordered  that  all  replies 
to  the  oppositions  to  the  petition  for 
reconsideration  shall  be  filed  by  the 
close  of  business.  Thursday,  July  7, 1988. 
Federal  Communications  Commission. 
Ralph  A.  Haller. 

Chief.  Private  Radio  Bureau. 

[FR  Doc.  88-18094  Filed  8-9-88;  8:45  am) 

BILLING  CODE  n^7-o^-^» 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

47  CFR  Part  300 

Incorporation  by  Reference  of  the 
Manual  of  Regulations  and  Procedures 
for  Federal  Radio  Frequency 
Management 

agency:  National  Telecommunications 
and  Information  Administration  (NTIA). 
Commerce. 

action:  Final  rule. 

summary:  This  final  rule  gives  notice  of 
current  revisions  to  the  May  1986 
Manual  of  Regulations  and  Procedures 
for  Federal  Radio  Frequency 
Management  (NTIA  Manual)  that  have 
been  published  and  forwarded  to  all 
holders  of  the  manual.  The  revisions 
cover  the  changes  in  various 
government  policies  relating  to  the 
United  States  Government  use  of  the 
radio  frequency  spectrum.  These 
changes  have  been  adopted  by  the 
Inlerdepartment  Radio  Advisory 
Committee  (IRAC)  and  approved  by  the 
National  Telecommunications  and 
Information  Administration. 

EFFECTIVE  DATE:  August  10.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edwin  E.  Dinkle.  National 
Telecommunications  and  Information 
Administration.  Department  of 
Commerce,  Room  H1605. 14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230;  (202)  377-0599. 

SUPPLEMENTARY  INFORMATION:  The 

President  by  Reorganization  Plan  No.  1 
of  1977  and  Executive  Order  12046  of 
March  27. 1978,  delegated  to  the 
Secretary  of  Commerce  authority  to  act 
for  the  President  or  under  the 
President's  authority  in  the  discharge  of 
certain  Presidential  telecommunication 
functions  under  the  Communications 


Act  of  1934,  as  amended,  and  the 
Communications  Satellite  Act  of  1962. 

The  Secretary  of  Commerce  has 
delegated  this  Presidential  authority  to 
the  Assistant  Secretary  of  Commerce  for 
Communications  and  Information  (the 
Assistant  Secretary).  The  Manual  of 
Regulations  and  Procedures  for  Federal 
Radio  Frequency  Management  (NTIA 
Manual)  is  issued  by  the  Assistant 
Secretary,  and  is  specifically  designed 
to  detail  the  Assistant  Secretary's 
frequency  management  responsibilities. 

List  of  Subjects  in  47  CFR  Part  300 

Incorporation  by  reference,  Radio 
Telecommunications. 

For  the  reasons  set  out  in  the 
preamble.  Title  47.  Chapter  III.  Part  300 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  300— [AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  E.0. 12046  (March  27, 1978).  43 
FR  13349,  3  CFR  1978  Comp.,  P.  158. 

2.  Section  300.1(b)  is  revised  to  read 
as  follows: 

§  300.1    Incorporation  by  Reference  of  ttie 
Manual  of  Regulationa  and  Procaduras  for 
Fadaral  Radio  Frequency  Managamant 
•         •        »        *        * 

(b)  The  Federal  agencies  shall  meet 
the  requirements  set  forth  in  the  May 
1986  edition  of  the  NTIA  Manual,  as 
amended  by  revisions  dated  May  1988 
which  is  incorporated  by  reference  with 
the  approval  of  the  Director.  Office  of 
the  Federal  Register  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  Part  51. 
»        •        ♦        •        « 

Richard  D.  Pariow. 

Associate  Administrator.  Office  of  Spectrum 
Management 

[FR  Doc.  88-17896  Filed  8-9-88;  8:45  am) 
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This   section  of   the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations    The  purpose  of  these  notices 
IS   to   give   interested   persons   an 
opportunity  to   participate   in   the   rule 
making  prior  to  the  adoption  of  the  final 
rules 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213,  359,  and  536 

Removal  From  the  Senior  Executive 
Service 

agency:  Office  of  Personnel 

Mnnagi'ment. 

ACTION:  Proposed  rule. 


summary:  The  Office  of  Personnel 
Miiniigi-ment  (OPM)  is  issuing  proposed 
regulations,  covering  certain  removals 
from  the  Senior  Executive  Service  (SES). 
OPM  issued  interim  regulations  on  July 
31. 1979.  to  implement  the  provisions  of 
the  Civil  Service  Reform  Act.  These 
proposed  regulations  would  implement 
laws  enacted  since  1979  and  take  into 
account  comments  on  the  interim 
regulations.  The  regulations  would 
provide  for  the  removal  of  a  career 
appointee  from  the  SES  (1)  during  the 
probationary  period:  (2)  for  less  than 
fully  successful  executive  performance; 
or  (3)  as  a  result  of  reduction  in  force.  In 
addition,  these  regulations  would 
provide  for  the  placement  in  other 
personnel  systems  of  certain  career 
appointees  who  are  removed  from  the 
SES.  The  regulations  also  would  cover 
the  removal  of  noncareer  and  limited 
SF.S  appointees,  and  reemployed 
annuitants  holding  any  type  of  SES 
appointment.  Note  that  disciplinary 
removals  of  career  SES  appointees  who 
have  completed  the  SES  probationary 
period  are  covered  in  5  CFR  Part  752. 
Subpart  F. 

date:  Written  comments  will  be 
considered  if  received  no  later  than 
October  11,  1988. 
ADDRESS:  Send  or  deliver  written 
comments  to  the  Director,  Office  of 
Executive  Personnel.  OEA.  Room  GR48. 
Office  of  Personnel  Management,  1900  E 
Street  NW..  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neal  Harwood,  (202)  632-4625. 
SUPPLEMENTARY  INFORMATION:  On  July 
31.  1979.  OPM  published  an  interim  rule 


(44  FR  44815)  that  implemented 
subchapter  V  of  chapter  35  of  title  5, 
United  States  Code,  by  adding  a  new- 
Part  359  to  the  civil  service  regulations. 

The  comment  period,  which  was  60 
davs  from  the  date  of  publication,  ended 
on  October  1. 1979.  The  only  written 
comment  that  OPM  received  discussed 
the  need  for  additional  guidance  to 
agencies  on  taking  actions  under  Part 
359.  OPM  also  received  a  number  of 
phone  inquiries  regarding  specific 
provisions. 

Before  final  regulations  could  be 
issued.  Pub.  L.  95-454  was  amended  by 
Pub.  L.  97-35  of  August  13.  1981:  Pub.  L. 
97-346  of  October  15, 1982;  and  Pub.  I.. 
98-615  of  November  8, 1984.  These 
regulations  would  implement  the 
provisions  of  the  new  laws  and  take  into 
account  questions  and  comments  on  the 
current  regulations. 

Removal  of  Career  Appointees  During 
Probation  (Pari  359,  Subpart  D) 

In  response  to  a  frequently  asked 
question,  OPM  has  amended  the 
regulations  at  §  359.402(b)  to  show  that 
it  is  not  mandatory  for  an  agency  to  give 
an  employee  a  formal  unsatisfactory 
rating  under  the  agency's  performance 
appraisal  system  before  it  can  remove  a 
probationer  for  unacceptable 
performance. 

One  agency  suggested  that,  in  light  of 
the  definition  of  "employee"  in  5  U.S.C. 
7.541  (1)(B),  the  regulations  state  that  a 
career  SES  appointee  who  was  covered 
under  5  U.S.C.  7511  immediately  before 
appointment  to  the  SES  continues  to 
retain  adverse  action  coverage  under  5 
U.S.C.  7543  after  appointment.  This 
suggestion  was  adopted  at 
§  359.403(a)(2). 

Several  agencies  called  attention  to 
the  need  for  a  provision  that  would 
enable  an  agency  to  proceed  with  a 
removal  action  during  the  120  days 
following  the  appointment  of  a  new 
agency  head  or  a  new  noncareer 
supervisor  when  there  is  reasonable 
cause  to  believe  that  the  probationer  has 
committed  a  crime  for  which  a  sentence 
of  imprisonment  can  be  imposed  or 
when  the  circumstances  are  such  that 
retention  of  the  probationer  may  cause 
injury,  result  in  property  damage,  or 
reflect  unfavorably  on  the  Federal 
service.  Part  752,  Subpart  F,  which 
covers  adverse  actions  against  SES 
career  appointees  who  have  completed 
probation,  provides  for  emergency 


action  under  the  above  mentioned 

circumstances.  Since  there  is  no 
practical  or  legal  reason  why 
probationers  should  be  afforded  more 
protections  than  those  granted  to 
appointees  who  have  completed 
probation,  OPM  adopted  the  suggestion 
and  added  the  emergency  action 
provision  to  §  359.406(b). 

Public  Law  97-35  included  a  number 
of  provisions  on  the  SES  affecting 
probationers.  It  was  the  first  legislation 
to  establish  an  authority  on  reduction- 
in-force  (RIF)  actions  in  the  SES.  and  the 
removal  of  a  probationer  under  RIF  has 
been  added  in  §  359.405. 

Public  Law  97-35  also  revised  the 
standard,  in  5  U.S.C.  7543,  that  governs 
the  removal  of  a  post-probationer  from 
the  SES  for  disciplinary  reasons.  The 
revised  standard  read  "misconduct, 
neglect  of  duty  or  malfeasance." 
Subsequently!  Pub.  L.  98-615  clarified 
the  cause  of  action  standard  to 
expressly  include  "failure  to  accept  a 
directed  reassignment  or  to  accompany 
a  position  in  a  tranfer  of  function."  As 
indicated  above,  certain  probationers 
are  subject  to  the  requirements  of  5 
U.S.C.  7543.  Since  a  uniform  cause  of 
action  standard  should  be  applicable  for 
all  disciplinary  actions  in  the  SES.  OPM 
has  amended  the  standard  for  taking 
disciplinary  action  against  probationers 
under  §  359.403  to  be  consistent  with  the 
change  in  5  U.S.C.  7543.  Further,  since 
post-probationers  who  are  removed 
under  5  U.S.C.  7543  are  not  entitled  to 
fallback  to  GS-15.  there  are  no  fallback 
rights  given  to  probationers  removed  for 
disciplinary  reasons. 

Removal  of  Career  Appointees  for  Less 
Than  Fully  Successful  Executive 
Performance  (Part  359.  Subpart  E) 

Several  agencies  have  expressed  a 
need  for  some  modification  or 
clarification  of  the  provisions  governing 
the  removal  of  a  post-probationer  for 
less  than  fully  successful  executive 
performance.  In  response,  OPM  has 
made  the  following  changes  in  Subpart 

E. 

(1)  The  conditions  requiring 
mandatory  removal  are  clarified  in 
§  359.501('d). 

(2)  The  authority  of  an  agency  to 
remove  an  employee  based  on  a  formal 
summary  rating  when  the  appraisal 
period  has  been  shortened  is  clarified  in 
§  359.501(d)  by  dropping  the  term 
"annual"  in  conjunction  with  mandatory 
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removals  based  on  two  less  than  fully 
successful  ratings.  In  accordance  with  5 
U.S.C.  4315(b)(1)(D).  an  appraisal  period 
"may  be  terminated  in  any  case  in 
which  the  agency  making  an  appraisal 
determines  that  an  adequate  basis 
exists  on  which  to  appraise  and  rate  the 
senior  executive's  performance." 
Because  the  term  "annual"  rating  was 
used  in  the  interim  regulations,  however, 
it  was  not  clear  whether  a  rating  based 
on  a  shortened  appraisal  period  was  to 
be  considered  a  final  rating  for  removal 
purposes.  It  is  apparent,  nevertheless, 
that  the  intent  of  the  law  was  to  allow 
removal;  otherwise,  there  would  be  no 
reason  to  provide  for  the  shortened 
period.  The  period,  of  course,  must  meet 
any  minimum  requirements  established 
by  OPM  and  the  agency  performance 
appraisal  plan.  Further,  the  rating  must 
meet  all  other  requirements  of  law  and 
regulations,  including  opportunity  for 
higher-level  review  and  a 
recommendation  by  the  Perfoormance 
Review  Board. 

(3)  A  provision  for  the  optional  use  of 
a  supplementary  notice  to  advise  a  post- 
probationer  of  the  position  to  which  he 
or  she  will  be  assigned  is  added  at 
§  359.502(a)(2).  The  supplementary 
notice  must  be  issued  at  least  10  days 
before  the  effective  date  of  the  removal 
action.  The  change  will  permit  an 
agency  to  initiate  a  removal  action  for 
performance  reasons  while  the 
placement  decision  is  being  made  final. 

Removal  of  Career  Appointees  as  a 
Result  of  Reduction  in  Force  (Part  359, 
Subpart  F) 

As  noted  above.  Pub.  L.  97-35  of 
August  13, 1981,  provided  for  the  first 
time  specific  statutory  authority  (5 
U.S.C.  3595)  for  RIFs  in  the  SES.  It 
included  provisions  on  placement 
assistance  by  OPM  and  on  appeal  rights 
to  the  Merit  System  Protection  Board.  It 
was  amended  by  Pub.  L.  97-346  of 
October  15, 1982,  and  then  again  by  Pub. 
L.  98-615  of  November  8, 1984.  The' 
major  changes  in  the  latest  amendments 
were  (1)  to  reduce  the  OPM  placement 
period  from  120  to  45  days  for 
appointees  who  had  completed  the 
probationery  period:  (2)  to  delete  the  30- 
day  notification  to  the  Congress  for 
certain  appointees:  (3)  to  provide 
"fallback"  to  no  lower  than  GS-15  with 
saved  pay  for  appointees  who  could  not 
be  placed  elsewhere  in  the  SES:  (4)  to 
restrict  appeal  rights  to  the  Merit 
Systems  Protection  Board  to  agency 
competitive  procedures.  The  "fallback" 
provisions  are  covered  in  Subpart  G. 
The  other  provisions  are  covered  under 
Subpart  F.  as  discussed  below. 

The  regulations  require  that  an  agency 
issue  written  procedures  before 


initiating  a  RIF  action.  After  the 
procedures  are  issued,  agencies  are 
required  to  provide  OPM  a  copy  so  that 
OPM  can  maintain  a  clearinghouse  of 
RIF  plans. 

The  regulations  make  it  clear  that  all 
career  appointees,  including  those 
serving  a  probationary  period,  are 
subject  to  RIF  competitive  procedures. 
(A  reemployed  annuitant,  however, 
serving  under  a  career  appointment  is 
excluded  from  coverage.)  The 
competitive  procedures  must  be  based 
primarily  on  performance. 

Career  appointees  who  have 
completed  the  SES  probationary  period, 
or  who  were  not  required  to  serve  one, 
are  entitled  to  be  placed  in  another  SES 
position  in  their  agency  for  which  they 
qualify.  If  there  is  no  such  position,  the 
agency  head  certifies  the  appointee  to 
OPM  for  placement  assistance.  OPM  has 
45  days  in  which  to  try  to  place  the 
appointee  in  an  SES  position.  The  OPM 
placement  program  will  take  into 
account  the  congressional  section 
analysis  for  Pub.  L.  98-615,  which  states. 
"It  is  hoped  the  new  placement  program 
would  be  more  of  a  cooperative  effort 
than  the  current  placement  program. 
OPM  is  to  design  this  placement 
program  to  minimize  the  disruption  of 
recruitment  of  vacancies  in  other 
agencies." 

The  regulations  provide  that  agencies 
shall  respond  to  any  referral  within  the 
time  period  prescribed  by  OPM.  To 
assist  individuals  in  the  shortened 
placement  period  and  to  minimize  for 
agencies  the  time  vacancies  may  be 
"frozen."  the  response  time  will 
normally  be  5  workdays.  As  provided  in 
law,  the  head  of  the  agency  has  the 
authority  to  determine  whether  an 
individual  is  qualified  for  a  vacancy. 
Nevertheless,  the  regulations  provide 
authority  for  OPM  to  take  corrective 
action  if  an  agency  fails  to  provide  bona 
fide  consideration. 

The  regulations  provide  a  minimum 
45-day  RIF  notice  before  removal  from 
the  SES  for  career  appointees  who  have 
completed  their  probationary  period. 
This  means  the  notice  normally  should 
be  issued  no  later  than  the  date  when  an 
appointee  is  referred  to  OPM  for 
placement  assistance.  A  second  notice 
may  be  needed  to  provide  a  specific 
removal  date  if  the  individual  cannot  be 
placed  in  the  SES. 

If  the  appointee  cannot  be  placed  in 
the  SES,  or  declines  a  placement  offer, 
the  appointee  is  entitled  to  fallback 
rights  at  no  lower  than  GS-15.  as 
discussed  under  Subpart  G.  (An 
individual  is  entitled  to  discontinued 
service  retirement  in  lieu  of  fallback  if 


the  age  and  service  requirements  for 
such  retirement  are  met.) 

Pub.  L.  98-615  also  amended  5  U.S.C, 
3595  to  provide  that  career  appointees 
affected  by  a  transfer  of  function 
between  agencies  should  have  rights 
similar  to  those  of  employees  in  the 
competitive  service.  In  the  competitive 
service,  employees  are  entitled  to 
transfer  with  their  function  to  the 
gaining  agency  if  they  would  otherwise 
be  subject  to  a  RIF  in  the  losing  agency. 
(Part  351,  Subpart  D.)  A  similar 
provision  was  adopted  for  the  SES  in 
§  359.608. 

Guaranteed  Placement  (Part  213,  Section 
3202;  Part  359,  Subpart  G:  Part  536, 
Subpart  A) 

Under  the  CSRA.  guaranteed 
placement  outside  the  SES  as  provided 
only  for  certain  employees  removed 
during  their  probationary  period  and  for 
post-probationers  removed  for 
performance  reasons.  Public  Law  98-615 
amended  5  U.S.C.  3594  to  provide 
fallback  rights  also  for  career 
appointees  in  a  RIF  action  who  have 
completed  the  probationary  period,  or 
did  not  have  to  serve  one.  Formerly, 
removal  was  from  the  civil  service 
entirely.  Now,  an  appointee  affected  by 
a  RIF  will  be  entitled  to  fallback  if 
during  the  45-day  OPM  placement 
period  the  appointee  declines  a 
placement  offer  in  another  SES  position 
or  cannot  be  placed  in  another  SES 
position.  (An  appointee  may  accept 
fallback  to  GS-15  before  the  end  of  45- 
day  placement  period  if  he  voluntarily 
accepts  the  action  in  writing.) 

The  provisions  in  law  governing 
fallback  in  a  RIF"  are  the  same  as  those 
governing  fallback  when  removal  is  for 
less  than  fully  successful  performance. 
The  regulations,  therefore,  are  also  the 
same.  Thus,  the  appointee  is  entitled  to 
be  placed  in  a  continuing  position  at  no 
lower  than  GS-15;  the  placement  action 
may  not  cause  the  separation  or 
reduction  in  grade  of  any  other 
individual;  and  the  appointee  is  entitled 
to  saved  pay. 

As  far  as  saved  pay  is  concerned, 
since  5  U.S.C.  3594  now  specifically 
provides  pay  retention  (but  not  grade 
retention)  in  SES  RIF.  the  regulatory 
provisions  to  be  followed  are  those  in 
Part  359.  not  the  grade  and  pay  retention 
provisions  in  Part  536,  which  were 
previously  applicable.  OPM  is  amending 
5  CFR  536.105  to  exclude  SES  members 
from  grade  retention  under  Part  536  in 
all  instances  and  from  pay  retention 
under  Part  536  when  an  individual  is 
receiving  pay  retention  under  5  U.S.C. 
3594.  The  regulations  continue  to  permit 
agencies  to  exercise  their  discretionary 


authorily.  however,  under  5  CFR 
536.1()4(b)  to  grant  pay  retention  in  RIF 
sitUHtions  when  the  individual  is  not 
entitled  to  pay  retention  under  5  U.S.C. 
3594.  e.g.,  when  the  individual 
voluntarily  accepts  a  GS-15  position 
following  receipt  of  a  general  RIF  noti(  e 
or  a  notice  of  position  abolishment. 

It  should  be  noted  that  in  RIF 
situations,  if  the  affected  executive 
cannot  be  placed  in  the  SES.  it  is  the 
agency  conducting  the  RIF  that  is 
responsible  for  placing  the  appointee  in 
a  GS-15  or  higher  position  within  the 
agency  or  arranging  a  transfer  to  such  a 
position  in  another  agency.  However, 
any  transf(;r  must  be  mutually 
acceptable  to  the  appointee  and  the 
gaining  agency. 

If  the  agency  conducting  the  RIF  is 
being  terminaied  and  there  is  no 
transfer  of  function,  employment  of  SES 
members  ceases  upon  the  termination 
(late  unless  Congress  have  provided  in 
^legislation  for  mandatory  placement  in 
another  agency  following  termination  or 
the  members  have  obtained  positions 
( Isewhere  under  SES  RIF  placement 
procedures. 

If  the  agency  conducting  the  RIF  will 
remain  in  existence,  but  has  no  vacant 
position  currently  available  at  GS-15  or 
above  for  which  the  individual  qualifies 
and  cannot  make  a  placement  in  another 
agency,  the  agency  still  must  create  a 
position  to  permit  the  fallback.  The 
agency  should  then  continue  its  efforts 
to  find  an  appropriate  position  for  the 
individual  either  internally  or  in  another 
agency.  If  that  does  not  prove  possible, 
only  then  can  the  agency  conduct  a 
further  RIF  action.  Such  an  action  may 
not  be  taken  within  three  months  of  the 
removal  from  the  SES.  That  is  the  same 
period  provided  in  Part  351  (5  CFR 
351.701  (a))  as  the  minimum  length  of 
time  a  position  must  last  when  an 
employee  is  assigned  to  another  position 
under  RIF  procedures  outside  the  SES. 

It  should  be  noted  that  the 
congressional  section  analysis  for  Pub. 
I,.  98-615  states  that  although  appointees 
are  entitled  to  placement  following  a 
RIF  within  the  SES.  this  entitlement 
(iocs  not  apply  for  subsequent  RlFs 
outside  the  SES.  Such  subsequent 
actions  would  be  subject  to  the 
regulations  in  Part  351  of  this  chapter. 

There  is  the  question  of  the  tenure  of 
the  appointment  outside  the  SES  to  be 
given  a  post-probationer  who  does  not 
have  reinstatement  rights  in  the 
competitive  service.  In  the  situation,  the 
individual  must  be  placed  in  a  position 
in  the  excepted  service.  Two  cases  are 
involved  here.  The  first  case  involves  an 
individual  who  came  to  the  SES  from  an 
excepted  service  appointment,  e.g.. 
Schedule  A,  B,  or  C,  or  an  agency 


excepted  appointment  authority.  In  that 
case  the  individual  could  return  to  his  or 
her  former  appointment  (e.g.,  as  SES 
attorney  who  had  come  from  a  GS-15 
Schedule  A  appointment  could  return  to 
that  appointment).  The  second  case 
involves  an  individual  who  has  not  been 
in  the  civil  service  prior  to  the  SES 
appointment.  In  that  case,  unless  there 
was  an  existing  excepted  appointment 
authority  that  could  be  used,  OPM  has 
*  been  approving  special,  single  agency 
^•Schedule  B  authorities.  By  amendment 
of  Part  213,  OPM  would  provide  a 
government-wide  Schedule  B  authority 
to  cover  this  situation. 


Furloughs  in  the  Senior  Executive 
Service  (Part  359.  Subpart  H) 

Public  Law  98-615  established  for  the 
first  time  in  statute  specific  provisions 
on  furlough  in  the  SES  under  5  U.S.C. 
3595a.  These  provisions  define 
furloughs,  state  that  career  SES 
appointees  may  be  furloughed  only 
under  regulations  issued  by  OPM.  and 
provide  an  appeal  right  for  career 
appointees  to  the  Merit  Systems 
Protection  Board.  ' 

OPM  earlier  issued  furlough 
regulations  in  Part  359.  Subpart  H.  for 
career  SES  appointees  based  on  its 
general  authority  to  regulate  for  the  SES 
(48  FR  11925.  March  2. 1983).  Those 
regulations  include  the  provisions  that 
were  incorporated  in  5  U.S.C.  3595a. 
Therefore,  no  new  regulations  are 
necessary;  and  agencies  should  continue 
to  apply  the  current  regulations  in 
Subpart  M. 

Removal  of  Noncareer  and  Limited 
Appointees  and  Reemployed  Annuitants 
(Part  359,  Subpart  I) 

This  subpart,  issued  in  the  interim 
regulations  as  Subpart  F,  would  be 
renumbered  as  Subpart  1  and  retitled.  It 
continues  earlier  coverage  of  noncareer, 
limited  term,  and  limited  emergency 
appointees  (except  for  certain  limited 
appointees  who  would  be  covered  by  5 
CFR  Part  752.  Subpart  F,  under  proposed 
regulations  issued  May  30. 1986).  It  also 
adds  coverage  of  reemployed  annuitants 
with  career  appointments. 

A  reemployed  annuitant  serves  at  the 
wmII  of  the  appointing  authority.  Thus,  a 
reemployed  annuitant  who  is  serving 
under  an  SES  career  appointment  is  not 
entitled  to  the  protections  afforded  by 
Subparts  D.  E,  F,  and  G;  and  removal 
procedures  are  to  be  governed  by 
Subpart  I. 

In  summary,  a  new  section  is  added  to 
Part  213  to  provide  a  Schedule  B 
appointment  authority  for  SES 
performance  and  RIF  fallback  when  an 
individual  does  not  have  reinstatement 
eligibility  in  the  competitive  service; 


Part  536  is  revised  to  exclude  SES 
members  from  grade  retention  coverage 
in  all  instances  and  from  pay  retention 
coverage  when  thev  are  entitled  to  pay 
retention  under  5  U.S.C.  3594;  and  Part 
359  is  amended  as  follows: 

(a)  Subpart  A.  which  repeated  the 
pertinent  sections  of  title  5.  United 
States  Code,  is  revoked  and  reserved  for 
future  use. 

(b)  In  Subpart  B.  an  addition  to 
§  359.202  defines  "reemployed 
annuitant." 

(c)  In  Subpart  D.  (1)  an  addition  to 

§  359.402  clarifies  the  basis  for  an  action 
to  remove  a  probationer  for 
unsatisfactory  performance:  (2)  the 
cause  of  action  standard  in  §  a.S^.lOJ  for 
removal  of  probationers  is  revised  to 
agree  with  the  standard  in  Part  752. 
Subpart  F;  (3)  pertinent  references  to  5 
U.S.C.  7511  are  added  to  §§  359.403  and 
359.404:  (4)  a  new  §  359.405  is  added  to 
regulate  the  removal  of  probationers 
from  the  SES  under  a  RIF:  (5)  provisions 
for  emergency  action  under  specific 
circumstances  are  added  to  §  359.406  as 
an  exception  to  the  120-day  moratorium 
on  removals  following  the  appointment 
of  a  new  agency  head  or  noncareer 
supervisor;  and  (6)  another  addition  to 
§  359.406  makes  it  clear  that  the 
imposition  of  a  120-day  moratorium  on 
removals  does  not  extend  the 
probationary  period. 

(d)  In  Subpart  E.  (1)  the  conditions 
requiring  mandatory  removal  for 
performance  from  the  SES  as  set  forth  in 
§  359.501  are  clarified;  (2)  the  notice 
requirements  under  §  359.502(a)  are 
amended  to  permit  an  agency  to  use  a 
supplementary  notice  to  advise  a  post- 
probationer  of  his  or  her  placement 
outside  the  SES:  and  (3)  the  former 
§  359.505  on  appeals  is  renumbered 
§  359.504. 

(e)  The  former  Subpart  F  is 
renumbered  as  Subpart  I.  The  new 
Subpart  F  covers  removal  of  career 
appointees  in  a  RIF. 

(f)  In  Subpart  G,  placement  rights  are 
added  for  RIF  actions. 

(g)  The  new  Subpart  I  covers  i^moval 
of  noncareer  and  limited  appointees,  as 
well  as  reemployed  annuitants. 

E.0. 12291,  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.G.  12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  w  ill  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  only  affect  Government 
employees  who  are  members  of  the 
Senior  Executive  Service. 
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List  of  Subjects 

5  CFR  Part  213 

Government  employees. 
5  CFR  Part  359 

Govornment  employees. 

5  CFR  Part  536 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 

U.S.  Office  of  Persoiinpl  MiinaHemenl. 

Constance  Homer, 

Director. 

Accordingly,  OPM  is  proposing  to 
amend  5  CFR  Parts  21.3,  359  and  536  as 
follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  for  Part  213  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  3301  and  3302:  E.O. 
10577,  3  CFR  1954-1958  Comp.  p.  218; 
§  213.101  also  issued  under  5  U.S.C. 
2103:  §  213.102  also  issued  under  5 
U.S.C.  1104,  Pub.  L  94-454,  sec.  3(51; 
§  213.3102  also  issued  under  5  U.S.C. 
3301.  3302  (E.O.  12364,  47  FR  22931), 
3307.  and  8337(h). 

2.  Section  213.3202(m)  is  added  to  read 
as  follows: 

§  213.3202    Entire  executive  civil  service. 

*         «         *         •         « 

(m)  Positions  filled  by  (1)  appointment 
at  grades  GS-15  and  above,  or 
equivalent,  of  individuals  who: 

(i)  Were  former  career  appointees  in 
the  Senior  Executive  Service  (SES); 

(ii)  Have  completed  the  SES 
probationary  period: 

(iii)  Have  been  removed  from  the  SES 
because  of  less  than  fully  successful 
executive  performance  or  a  reduction  in 
force;  and 

(iv)  Are  entitled  to  be  placed  in 
another  civil  service  position  under  5 
U.S.C.  3594(b):  or 

(2)  Reassignment,  promotion,  or 
demotion  within  the  same  agency  of 

individuals  originalUy  appointed  under 
this  authority. 

PART  359— REMOVAL  FROM  THE 
SENIOR  EXECUTIVE  SERVICE; 
GUARANTEED  PLACEMENT  IN  OTHER 
PERSONNEL  SYSTEMS 

3.  The  authority  citation  for  Part  359  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302  and  3596.  unless 
otherwise  noted. 

4.  Subpart  A  is  removed  and  reserved. 
Subparts  B  and  D  through  G  are  revised, 
and  Subpart  I  is  added  to  read  as 
follows: 


Subpart  A— (Reserved] 
Subpart  B — General  Provisions 


3.S9.201 
359.202 


Regulatory  requirements. 
Definitions. 


Subpart  D— Removal  of  Career  Appointees 
During  Probation 

359.401     Generiil  exclusions. 
3.59.402     Removal:  Unacceptable 
performance. 

359.403  Removal:  Conduct. 

359.404  Removal:  Conditions  arising  i)efore 
appointment. 

359.405  Removal:  Reduction  in  force. 

359.406  Restrictions. 
3,59.407     Appeals. 

Subpart  E— Removal  of  Career  Appointees 
for  Less  Than  Fully  Successful  Executive 
Performance 

359.501  Causes. 

359.502  Procedures. 

359.503  Restrictions. 

359.504  Appeals. 

Subpart  F— Removal  of  Career  Appointees 
as  a  Result  of  Reduction  in  Force 

359.601  General. 

3.59.602  Agency  reductions  in  force. 

359.603  OP.M  priority  placement. 

359.604  Removal  from  the  SES  and 
placement  rights  outside  the  SES. 

359.605  Notice  requirements. 

359.606  Appeal  rights. 

359.607  Records. 

359.608  Transfer  of  function. 

Subpart  G — Guaranteed  Placement 

359.701  Coverage. 

359.702  Placement  rights. 

359.703  Responsibility  for  placement. 

359.704  Restrictions. 

359.705  Pay. 


Subpart  I— Removal  of  Noncareer  and 
Limited  Appointees  and  Reemployed 
Annuitants 

359901     Coverage. 

359.902     Conditions  of  removal. 

Subpart  A— [Reserved] 
Subpart  B — General  Provisions 

§359.201    Regulatory  requirements. 

This  part  contains  the  regulations  of 
the  Office  of  Personnel  Management 
(OPM)  that  implement  subchapter  35  of 
title  5,  United  States  Code,  on  the  Senior 
Executive  Service  (SES). 

§359.202    Definitions. 

"Agency,"  "Senior  Executive  Service 
position,"  "senior  executive,"  "career 
appointee."  "limited  emergency 
appointee,"  "limited  term  appointee," 
"noncareer  appointee,"  "career  reserved 
position,"  and  "general  position"  are 
defined  in  5  U.S.C.  3132(a). 


"Probation"  and  "probationary 
period"  mean  the  1-year  probation 
required  by  5  U.S.C." 3393(d)  upon  initial 
career  appointment  to  the  SES. 

"Reemployed  annuitant"  means  an 
individual  who  is  receiving  an  annuity 
under  the  Civil  Service  Retirement 
System  or  the  Federal  Employees' 
Retirement  System  on  the  basis  of  his  or 
her  former  Federal  service.  A 
reemployed  annuitant  serves  at  the 
pleasure  of  the  appointing  authority. 


Subpart  0— Removal  of  Career 
Appointees  During  Probation 

§359.401    General  exclusions. 

This  subpart  does  not  apply  to  the 
removal  of  a  career  appointee  during 
probation  when — 

(a)  The  action  is  initiated  under  5 
U.S.C.  1206(g)  or  5  U.S.C.  7542;  or 

(b)  The  appointee  is  a  reemployed 
annuitant. 

§  359.402    Removal:  Unacceptable 
performance. 

(a)  Coverage.  This  section  covers  the 
removal  of  a  career  appointee  from  the 
SES  during  the  probationary  period  for 
unacceptable  executive  performance. 

(b)  Basis  for  action.  A  removal  under 
this  section  may,  but  need  not.  be  based 
upon  a  final  unsatisfactory  rating  under 
the  agency's  performance  appraisal 
system  established  under  subchapter  II 
of  chapter  43  of  title  5,  United  States 
Code. 

(c)  Procedures.  The  agency  shall 
notify  the  appointee  in  writing  before 
the  effective  date  of  the  action.  The 
notice  shall,  as  a  minimum — 

(1)  State  the  agency's  conclusions  as 
to  the  inadequacies  of  the  appointee's 
executive  performance; 

(2)  State  whether  the  appointee  has 
placement  rights  under  §359.701  and,  if 
so,  identify  the  position  to  which  the 
appointee  will  be  assigned;  and 

(3)  Show  the  effective  date  of  the 
action. 

§  359.403    Removal:  Conduct. 

(a)  Coverage.  (1)  Except  as  provided 
in  paragraph  (a)(2),  this  section  covers 
the  removal  of  a  career  appointee  from 
the  SES  during  the  probationary  period 
for  misconduct,  neglect  of  duty, 
malfeasance,  or  failure  to  accept  a 
directed  reassignment  or  to  accompany 
a  position  in  a  transfer  of  function. 

(2)  This  section  does  not  apply  when 
the  appointee  was  covered  under  5 
U.S.C.  7511  immediately  before 
appointment  to  the  SES.  In  that  case,  the 
removal  is  subject  to  the  provisions  of 
Part  752,  Subpart  F.  of  this  chapter 


(b)  Procedures.  The  agency  shall 
notify  the  appointee  in  writing  before 
the  effective  date  of  the  action.  The 
notice  shall,  as  a  minimum — 

(1)  State  the  basis  for  the  removal 
action  (inlcuding  the  act(s)  of 
misconduct,  neglect  of  duty,  or 
malfeasance  if  those  factors  are 
involved):  and 

(2)  Show  the  effective  date  of  the 
action. 

§  359.404    Removal:  Conditions  arising 
before  appointment. 

(a)  Coverage.  (1)  Except  as  provided 
in  paragraph  (a)(2).  this  section  covers 
the  removal  of  a  career  appointee  from 
the  SES  during  the  probationary  period 
when  the  action  is  based  in  whole  or  in 
part  on  conditions  arising  before  the 
appointment. 

(2)  This  section  does  not  aply  when 
the  career  appointee  was  covered  under 
5  U.S.C.  7511  immediately  before 
appointment  to  the  SES.  In  that  case,  the 
removal  is  subject  to  the  provisions  of 
Part  752,  Subpart  F,  of  this  chapter. 

(b)  Procedures.  (1)  The  agency  shall 
give  the  appointee  an  advance  written 
notice  stating  the  specific  reasons  for 
the  removal. 

(2)  The  appointee  shall  be  given  a 
reasonable  time  to  reply. 

(3)  The  agency  shall  give  the 
appointee  a  written  decision  showing 
the  reasons  for  the  action  and  the 
effective  date.  The  decision  shall  be 
given  to  the  appointee  at  or  before  the 
time  the  action  will  be  made  effective. 

§  359.405    Removal:  Reduction  In  force. 

(a)  Coveravje.  This  section  covers  the 
removal  of  a  career  appointee  from  the 
SES  during  the  probationary  period 
under  a  reduction  in  force. 

(b)  Basis  for  action.  The  appointee 
must  have  been  identified  for  removal 
from  the  SES  under  competitive 
procedures  established  by  the  agency  in 
accordance  with  the  requirements  of  5 
U.S.C.  3595(a).  Removal  action  shall  be 
taken  under  5  U.S.C.  3592(a). 

(c)  Procedures.  The  agency  shall 
notify  the  appointee  in  writing  before 
the  effective  dale  of  the  action.  The 
notice  shall,  as  a  minimum — 

(1)  Slate  whether  the  appointee  has 
placement  rights  under  §  359.701  and.  if 
so.  identify  the  position  to  which  the 
appointee  will  be  assigned;  and 

(2)  Show  the  effective  date  of  the 
action. 

§  359.406    Restrictions. 

(a)  Removal  from  the  SES  under 
§§359.402  through  359.404  may  not  be 
made  effective  within  120  days  after — 

(1)  The  appointment  of  a  new  agency 
head:  or 


(2)  The  appointment  in  the  agency  of 
the  career  appointee's  most  immediate 
supervisor  who — 

(i)  Is  a  noncareer  appointee;  and 

(ii)  Has  the  authority  to  remove  the 
career  appointee. 

For  purposes  of  this  section,  a  noncareer 
appointee  includes  an  SES  noncareer  or 
limited  appointee,  an  appointee  in  a 
position  filled  by  Schedule  C  or 
noncareer  executive  assignment,  or  an 
appointee  in  an  Executive  Schedule  or 
equivalent  position  other  than  a  career 
Executive  Schedule  or  equivalent 
position. 

(b)  The  restrictions  in  paragraph  (a)  of 
this  section  do  not  apply — 

(1)  When  the  career  appointee  has 
received  a  final  rating  of  unsatisfactory 
under  the  performance  appraisal  system 
established  by  the  agency  under 
subchapter  II  of  chapter  43  of  title  5. 
United  States  Code,  before  the 
appointment  of  a  new  agency  head  or 
the  appointment  of  the  career 
appointee's  most  immediate  noncareer 
supervisor  who  has  the  authority  to 
remove  the  career  appointee: 

(2)  To  a  disciplinary  action  initiated 
before  the  appointment  of  a  new  agency 
head  or  the  appointment  of  the  career 
appointee's  most  immediate  noncareer 
supervisor  who  has  the  authority  to 
remove  the  career  appointee; 

(3)  To  a  disciplinary  action  when 
there  is  a  reasonable  cause  to  believe 
that  the  career  appointee  has  committed 
a  crime  for  which  a  sentence  of 
imprisonment  can  be  imposed:  or 

(4)  To  a  disciplinary  action  when  the 
circumstances  are  such  that  retention  of 
the  career  appointee — 

(i)  May  be  injurious  to  the  appointee, 
his  or  her  fellow  workers,  or  the  general 
public: 

(ii)  May  result  in  damage  to 
Government  property:  or 

(iii)  May,  because  of  the  nature  of  the 
appointee's  offense,  reflect  unfavorably 
on  the  public  perception  of  the  Federal 
service. 

(c)  The  following  procedures  must  be 
observed  when  an  agency  invokes  an 
exception  to  the  120-day  restriction 
under  paragraph  (b)(3)  or  (b)(4)  of  this 
section: 

(1)  The  agency  shall  inlcude  in  the 
notice  the  reasons  for  invoking  the 
exception. 

(2)  The  appointee  shall  be  given  a 
reasonable  time,  but  no  less  than  7  days, 
to  respond  regarding  the  propriety  of  the 
use  of  the  exception. 

(3)  The  agency  shall  give  the 
appointee  a  notice  of  decision  on  the 
propriety  of  the  use  of  the  exception  at 
or  before  the  time  the  action  will  be 
effective. 


(4)  When  circumstances  require 
immediate  action,  the  agency  may  place 
the  appointee  in  a  nonduty  status  with 
pay  for  such  time  as  necessary  to  effect 
the  action. 

(d)  The  imposition  of  the  120-day 
moratorium  does  not  extend  the 
probationary  period. 

§359.407    Appeals. 

(a)  Removal  under  §§359.402.  359.403. 
oir  359.404  is  not  appealable  to  the  Merit 
Systems  Protection  Board  under  5  U.S.C. 
7701. 

(b)  Removal  under  §  359.405  is 
appealable  to  the  Merit  Systems 
Protection  Board  under  5  U.S.C.  7701  as 
to  whether  the  reduction  in  force 
complies  with  the  competitive 
procedures  required  under  5  U.S.C. 
3595(a). 

Subpart  E— Removal  of  Career 
Appointees  for  Less  Than  Fully 
Successful  Executive  Performance 

§359.501    Causes. 

(a)  Employees  covered.  (1)  Except  as 
provided  for  in  paragraph  (a)(2)  of  this 
section,  this  subpart  covers — 

(i)  A  career  appointee  who  has 
completed  the  probationary  period  in 
the  SES:  and 

(ii)  A  career  appointee  who  is  not 
required  to  serve  a  probationary  period 
in  the  SES. 

(2)  This  subpart  does  not  cover  a 
career  appointee  who  is  serving  as  a 
reemployed  annuitant. 

(b)  Evaluation  of  executive 
performance.  (1)  The  agency  shall 
appraise  the  performance  of  each  career 
appointee  in  accordance  with  a 
performance  appraisal  system 
established  by  the  agency  under 
subchapter  II  of  chapter  43  of  title  5. 
United  States  Code. 

(2)  As  used  in  this  subpart,  "final 
rating"  refers  to  the  rating  of  record 
made  by  the  appointing  authority  in 
accordance  with  the  requirements  of  5 
U.S.C.  4314(c)(3)  and  subpart  C  of  5  CFR 
Part  430. 

(c)  Optional  removal  from  the  SES. 
The  agency  may  remove  a  career 
appointee  from  the  SES  after  the 
appointee  has  been  given  one  final 
rating  of  unsatisfactory  under  the 
agency's  performance  appraisal  system. 

(d)  Mandatory  removal  from  the  SES. 
The  agency  must  remove  a  career 
appointee  from  the  SES  after — 

(1)  The  appointee  has  been  given  two 
final  ratings  of  unsatisfactory  under  the 
SES  performance  appraisal  system 
within  5  consecutive  years:  or 

(2)  The  appointee  has  been  given  two 
final  ratings  of  less  than  fully  successful 


BEST  COPY  AVAILABLE 


30066 


Federal  Register  /  Vol.  53.  No.  154  /  Wednesday.  August  10,  1988  /  Proposed  Rules 


(unsatisfactory  or  minimally 
satisfactory)  under  the  SES  performance 
appraisal  system  within  3  consecutive 
years. 

§  359.502    Procedures. 

(a)  Notice.  The  agency  shall  notify  the 
career  appointee  in  writing  at  least  30 
calendar  days  before  the  effective  date 
of  the  action.  The  notice  shall  advise  the 
appointee  of — 

(1)  The  basis  for  the  action; 

(2)  The  appointee's  placement  rights 
under  subpart  G  of  this  part— the 
position  to  which  the  appointee  will  be 
assigned  shall  be  identified  either  in  this 
advance  notice  or  in  a  supplementary 
notice  issued  no  later  than  10  calendar 
days  before  the  effective  date  of  the 
action; 

(3)  The  appointee's  right  to  request  an 
informal  hearing  from  the  Merit  Systems 
Protection  Board; 

(4)  The  effective  date  of  the  action; 
and 

(5)  When  applicable,  the  appointee's 
eligibility  for  immediate  retirement 
under  5  U.S.C.  8336(h). 

(b)  Informal  hearing.  (1)  A  career 
appointee  being  removed  from  the  SES 
under  this  section  shall,  at  least  15  days 
before  the  effective  date  of  the  removal, 
be  entitled,  upon  request,  to  an  informal 
hearing  before  an  official  designated  by 
the  Merit  Systems  Protection  Board.  The 
appointee  shall  submit  the  request  for 
an  informal  hearing  to  the  Merit 
Systems  Protection  Board.  This  request 
may  be  made  at  any  time  after  the 
appointee  has  received  the  notice 
described  in  paragraph  (a)  of  this 
section,  but  no  later  than  15  days  before 
the  effective  date  of  action.  The  informal 
hearing  shall  be  conducted  in 
accordance  with  the  regulations  and 
procedures  established  by  the  Merit 
Systems  Protection  Board.  See  5  CFR 
1201.141,  Right  to  hearing,  and  1201.142. 
Hearing  procedures;  referral  of  the 
record. 

(2)  Neither  the  granting  nor  the 
conduct  of  this  informal  hearing  shall 
provide  a  basis  for  appeal  to  the  Merit 
Systems  Protection  Board  under  5  U.S.C. 
7701.  The  removal  action  need  not  be 
delayed  because  of  the  granting  of  such 
informal  hearing. 

§  359.503    Restrictions. 

(a)  Removal  from  the  SES  under 
§  359.501(d)(2)  may  not  be  made 
effective  within  120  days  after — 

(1)  The  appointment  of  a  new  agency 
head;  or 

(2)  The  appointment  in  the  agency  of 
the  career  appointees  most  immediate 
supervisor  who — 

(i)  Is  a  noncareer  appointee;  and 


(ii)  Has  the  authority  to  remove  the 
career  appointee. 

(b)  For  purposes  of  this  section,  a 
noncareer  appointee  includes  an  SES 
noncareer  or  limited  appointee,  an 
appointee  in  a  position  filled  by 
Schedule  C  or  noncareer  executive 
assignment,  or  an  appointee  in  an 
Executive  Schedule  or  equivalent 
position  other  than  a  career  Executive 
Schedule  or  equivalent  position. 

(c)  This  restriction  does  not  apply 
when  the  career  appointee  has  received 
a  final  rating  of  unsatisfactory  under  the 
performance  appraisal  system 
established  by  the  agency  under 
subchapter  II  of  chapter  43  of  title  5, 
United  States  Code,  before  the 
appointment  of  a  new  agency  head  or 
the  appointment  of  the  career 
appointee's  most  immediate  noncareer 
supervisor  who  has  the  authority  to 
remove  the  career  appointee. 

§359.504    Appeals. 

An  action  taken  under  §  359.501  is  not 
appealable  to  the  Merit  Systems 
Protection  Board  under  5  U.S.C.  7701. 

Subpart  F— Removal  of  Career 
Appointees  as  a  Result  of  Reduction  In 
Force 

§359.601    General. 

(a)  Coverage.  (1)  This  subpart  sets 
forth  the  conditions  under  which  an 
agency  may  remove  a  career  appointee 
from  the  SES  as  a  result  of  a  reduction 
in  force.  It  also  sets  forth  OPM 
placement  authority  in  a  reduction  in 
force. 

(2)  This  subpart  does  not  apply  if  the 
appointee  is  a  reemployed  annuitant. 

(b)  Definitions.  (1)  "Probationary 
period"  is  defined  in  §  359.202  of  this 
part. 

(2)  'Reduction  in  force"  is  defined  in  5 
U.S.C.  3595(d)  as  including  "the 
elimination  or  modification  of  a  position 
due  to  a  reorganization,  due  to  a  lack  of 
funds  or  curtailment  of  work,  or  due  to 
any  other  factor. " 

(c)  Agency  procedures.  Agencies  must 
have  issued  written  procedures  before 
conducting  a  reduction  in  force.  A  copy 
of  the  procedures  shall  be  provided 
OPM  upon  issuance. 

§  359.602    Agency  reductions  in  force. 

(a)  Competitive  procedures.  (1)  This 
paragraph  applies  to  all  SES  career 
appointees  in  the  agency,  including 
appointees  serving  a  probationary 
period. 

(2)  An  agency  shall  establish 
competitive  procedures  in  writing  to 
determine  who  will  be  removed  from  the 
SES  in  any  reduction  in  force  of  career 
appointees  within  that  agency.  Such 


competitive  procedures  shall  be  based 
primarily  on  performance. 

(b)  Placement  within  the  agency.  (1) 
This  paragraph  applies  to  SES  career 
appointees  who  have  completed  their 
probationary  period,  or  were  not 
required  to  serve  a  probationary  period, 
and  who  have  been  identified  for 
reduction  in  force  under  paragraph  (a)  of 
this  section. 

(2)  A  career  appointee  is  entitled  to  be 
offered  any  vacant  SES  position  in  the 
agency  for  which  the  appointee  meets 
the  qualifications  requirements.  If  there 
is  more  than  one  vacancy,  the  agency 
has  the  option  of  which  position  to  offer 
the  appointee. 

§  359.603    OPM  priority  placement. 

(a)  Agency  certification.  (1)  If  there  is 
no  vacant  SES  position  within  the 
agency  for  which  an  appointee  under 

§  359.602(b)  is  qualified,  the  agency 
head,  or  the  acting  agency  head  in  the 
absence  of  the  agency  head,  shall  certify 
to  OPM  in  writing  that  no  such  position 
is  available.  This  certification  may  not 
be  delegated  below  the  agency  head 
level. 

(2)  The  45-day  period  during  which 
OPM  will  attempt  to  place  the  appointee 
begins  on  the  day  the  certification  is 
acknowledged  by  OPM. 

(3)  It  is  the  continuing  responsibility  of 
an  agency  that  has  a  surplus  career 
appointee  to  place  the  appointee  in  any 
vacant  SES  position  in  the  agency  for 
which  the  appointee  is  qualified,  even 
after  the  appointee  is  certified  to  OPM. 

(b)  OPM  authority.  As  provided  by  5 
U.S.C.  3595(b)(3),  OPM  may  require  an 
agency  to  take  any  action  that  OPM 
considers  necessary  to  carry  out  a 
placement. 

(c)  OPM  referrals.  (1)  OPM  may 
formally  refer  a  career  appointee  to  an 
agency  for  a  specific  SES  vacancy  or 
general  priority  consideration.  Such 
referrals  may  not  become  a  part  of  the 
regular  competitive  staffing  process. 
Career  appointees  referred  must  be 
considered  by  the  agency  for  a 
noncompetitive  SES  appointment. 

(2)  Any  objection  by  the  agency  lo  the 
qualifications  of  the  appointee  must  be 
based  on  the  technical  qualifications  in 
the  standard  for  the  position.  An  agency 
may  not  rely  solely  on  lack  of  agency- 
specific  experience  for  an  objection 
based  on  lack  of  technical  qualifications 
if  the  appointee  is  otherwise  qualified. 

(d)  Agency  response.  (1)  In  order  to 
expedite  placement  of  surplus  career 
appointees,  an  agency  shall  respond  to 
an  OPM  referral  within  the  time  period 
prescribed  by  OPM. 

(2)  If  an  agency  fails  to  place  a 
referred  career  appointee  in  an  SES 
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position  because  of  objection  to  the 
appointee's  qualifications  or  because  of 
any  other  reason,  the  agency  response 
must  be  in  writing  and  must  be  signed 
by  the  agency  head,  or  the  acting  agency 
head  in  the  absence  of  the  agency  head. 
The  response  may  not  be  delegated 
below  the  agency  head  level. 

(e)  Corrective  action.  If  an  agency 
fails  to  provide  bona  fide  priority 
consideration,  OPM  may  order 
appropriate  corrective  action. 

(f]  Declination  by  employee.  A  career 
appointee  who  declines  a  reasonable 
offer  of  placement  may  be  removed  from 
the  SES. 

§  359.604    Removal  from  the  SES  and 
placement  rights  outside  the  SES. 

(a)  If  a  probationary  appointee  is 
identified  for  reduction  in  force  under 
§  359.602(a).  removal  action  is  taken 
under  §359.405.  Placement  rights  outside 
the  SES  are  covered  under  subpart  G  of 
this  part. 

(b)  If  a  career  appointee  who  has 
completed  the  probationary  period,  or 
who  did  not  have  to  serve  one.  is 
idt'ntified  for  reduction  in  force  under 

§  359.602(a)  and  is  not  placed  elsewhere 
in  the  SES  under  §  359.602(b)  or 
§  359.()()3.  or  declines  a  placement  offer 
under  §  359.603,  removal  action  is  taken 
under  §  359.604(b).  Placement  rights 
outside  the  SES  ARE  covered  under 
subpart  G  of  this  part. 

§  359.605    Notice  requirements. 

(a)  Each  career  appointee  subject  to 
removal  under  §  359.604(b)  is  entitled  to 
a  specific,  written  notice  at  least  45 
calendar  days  before  the  effective  date 
of  the  removal. 

(b)  The  notice  shall  state,  as  a 
minimum — 

(1)  The  action  to  be  taken  and  its 
prospective  effective  date: 

(2)  The  place  where  the  career 
appointee  may  inspect  the  regulations 
and  records  pertinent  to  the  action; 

(3)  Placement  rights  within  the  agency 
and  through  OPM;  and 

(4)  The  career  appointee's  appeal 
rights,  including  the  time  limit  for  appeal 
and  the  location  of  the  Merit  Systems 
Protection  Board  office  to  which  an 
appeal  should  be  sent. 

§  359.606    Appeal  rigltts. 

A  career  appointee  may  appeal  to  the 
Merit  Systems  Protection  Board  as  to 
whether  the  reduction  in  force  complies 
with  the  competitive  procedures  in 
§359.603 

§  359.607    Records. 

Each  agency  shall  maintain  current 
records  needed  to  determine  the 
retention  standing  of  its  competing 
appointees.  The  agency  shall  allow  the 


inspection  of  its  retention  registers  and 
related  records  by  an  appointee  to  the 
extent  that  they  have  a  bearing  on  the 
appointee's  situation.  The  agency  shall 
preserve  intact  all  registers  and  records 
relating  to  a  reduction-in-force  action  for 
at  least  2  years  from  the  effective  date 
of  the  action. 

§  359.608    Transfer  of  function. 

(a)  "Transfer  of  function"  means  the 
transfer  of  the  performance  of  a 
continuing  function  from  one  agency  to 
one  or  more  other  agencies. 

(b)  A  career  appointee  is  entitled  to 
accompany  his  or  her  fuhction  to  the 
new  agency  without  any  change  in 
tenure  if  the  alternative  is  removal  from 
the  SES  in  the  current  agency  under 
reduction  in  force. 

Sut>part  G— Guaranteed  Placement 

§  359.701    Coverage. 

This  subpart  covers  career 
appointees,  other  than  reemployed 
annuitants,  who  are  removed  from  the 
SES— 

(a)  During  the  probationary  period  for 
other  than  misconduct,  neglect  of  duty, 
malfeasance,  or  other  disciplinary 
reasons  under  §  359.403.  §  359.404,  or 
Part  752,  Subpart  F.  of  this  chapter,  if  at 
the  time  of  appointment  to  the  SES  the 
individual  held  a  career  or  career- 
conditional  appointment  or  an 
appointment  of  equivalent  tenure,  as 
determined  by  OPM.  An  appointment  of 
equivalent  tenure  is  considered  to  be  an 
appointment  in  the  excepted  service 
other  than  an  appointment — 

(1)  To  a  Schedule  C  position 
established  under  Part  213  of  this 
chapter; 

(2)  To  a  position  authorized  to  be 
filled  by  noncareer  executive 
assignment  under  Part  305  of  this 
chapter; 

(3)  To  a  position  that  meets  the  same 
criteria  as  a  Schedule  C  position  or  a 
position  authorized  to  be  filled  by 
noncareer  executive  assignment;  or 

(4)  To  a  position  where  the  incumbent 
is  traditioniiily  changed  upon  a  change 
in  Presidential  Administrations. 

(b)  For  less  than  fully  successful 
executive  performance  if  the  appointee 
has  completed  the  required  probationary 
period  under  the  SES  or  was  not 
required  to  serve  a  probationary  period. 

(c)  As  the  result  of  a  reduction  in  force 
if  the  appointee  has  completed  the 
required  probationary  period  under  the 
SES  or  was  not  required  to  serve  a 
probationary  period. 

§  359.702    Placement  rights. 

(a)  An  appointee  coverd  by  this 
subpart  is  entitled  to  be  placed  in  a 


vacant  civil  service  position  (other  than 
an  SES  position)  in  any  agency  that  is— 

(1)  A  continuing  position  at  GS-15  or 
above,  or  equivalent,  that  will  last  at 
least  three  months;  and 

(2)  A  position  for  which  the  appointee 
meets  the  qualifications  requirements. 

(b)  A  probationary  appointee,  or  a 
nonprobationary  appointee  who  at  the 
time  of  appointment  to  the  SES  held  a 
career  or  career-conditional 
appointment  (or  an  appointment  of 
equivalent  tenure,  as  defined  in 
§  359.701(a)),  is  entitled  to  be  placed  in  a 
position  of  tenure  equivalent  to  that  of 
the  appointment  held  at  the  time  of 
appointment  to  the  SES.  This  tenure 
requirement  does  not  apply — 

(1)  If  the  agency  taking  the  removal 
action  does  not  have  a  position  of 
equivalent  tenure  for  which  the 
appointee  meets  the  qualifications 
requirements;  or 

(2)  If  the  appointee  is  willing  to  accept 
a  position  having  a  different  tenure. 

§  359.703    ResponsitMllty  for  placement. 

The  agency  taking  a  removal  action 
under  this  subpart  is  responsible  for 
placing  the  appointee  in  an  appropriate 
position  within  this  agency,  or  for 
arranging  a  transfer  to  an  appropriate 
position  in  another  agency.  Any  transfer 
must  be  mutually  acceptable  to  the 
appointee  and  the  gaining  agency. 

§  359.704    Restrictions. 

Placement  of  an  appointee  under  this 
subpart  shall  not  cause  the  separation  or 
reduction  in  grade  of  any  other 

employee. 

§359.705    Pay. 

(a)  An  appointee  placed  under  this 
subpart  shall  be  entitled  to  receive  basic 
pay  at  the  highest  of — 

(1)  The  rate  of  basic  pay  in  effect  for 
the  position  in  which  the  appointee  is 
being  placed: 

(2)  The  rate  of  basic  pay  currently  in 
effect  for  the  position  that  the  appointee 
held  in  the  civil  service  immediately 
before  being  appointed  to  the  SF.S;  or 

(3)  The  rate  of  basic  pay  in  eflect  for 
the  appointee  immediately  before 
removal  from  the  SES. 

(b)  An  employee  receiving  basic  pay 
under  paragraph  (a)(2)  or  (a)(3)  of  this 
section  shall  have  future  pay  adjusted  in 
accordance  with  5  U.S.C.  3594(c)(2). 

Subpart  I— Removal  of  Noncareer  and 
Limited  Appointees  and  Reemployed 
Annuitants 

§  359.901    Coverage. 

(a)  This  subpart  covers  the  removal 
from  the  SES  of  — 
(1)  A  noncareer  appointee; 
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(2)  A  limited  emergency  or  a  limited 
term  appointee:  and 

(3)  A  reemployed  annuitant  holding 
any  type  of  appointment  under  the  SES. 

(b)  Coverage  does  not  include, 
however,  a  limited  emergency  or  a 
limited  term  appointee  who  is  being 
removed  for  disciplinary  reasons  and 
who  is  covered  by  5  CFR  752.601(c)(2). 

§  359.902    Conditions  of  removai. 

(a)  Authority.  The  agency  may  remove 
an  appointee  subject  to  this  subpart  at 
any  time. 

(b)  Notice.  The  agency  shall  notify  the 
appointee  in  writing  before  the  effective 
date  of  the  removal. 

(c)  Placement  rights.  An  appointee 
covered  by  this  subpart  is  not  entitled  to 
the  placement  rights  provided  for  career 
appointees  under  Subpart  G  of  this  part. 

(d)  Appeals.  Actions  taken  under  this 
subpart  are  not  appealable  to  the  Merit 
Systems  Protection  Board  under  5  U.S.C. 
7701. 

PART  536— GRADE  AND  PAY 
RETENTION 

5.  The  authority  citation  for  Part  536  is 
revised  to  read  as  follows,  and  the 
authority  citation  following  §  536.307  is 
removed: 

Aulliorily:  5  U.S.C.  5361-5366:  Section 
536.307  is  also  issued  under  5  U.S.C.  552. 
Freedom  of  Information  Act,  Pub.  L.  92-502. 

6.  Section  536.105  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

§536.105    Exclusions. 

(a)  Grade  and  pay  retention  shall  not 
apply  to  an  employee  who — 

(1)  Moves  from  a  position  that  is  not 
in  an  agency  as  defined  in  5  U.S.C.  5102: 

(2)  Is  identified  under  5  U.S.C.  2105(c), 
except  prevailing  rate  employees 
included  under  5  U.S.C.  5361: 

(3)  Is  reduced  in  grade  or  pay  for 
personal  cause  or  at  the  employee's 
request; 

(4)  Does  not  satisfactorily  complete 
the  probationary  period  prescribed  by  5 
U.S.C.  3321(a)(2),  and,  as  a  result,  is 
removed  from  a  supervisory  or 
managerial  position;  or 

(5)  Is  entitled  to  receive  basic  pay 
under  5  U.S.C.  3594(c)  because  of 
removal  from  the  Senior  Execut-ive 
Service  and  placement  in  a  civil  service 
position  (other  than  a  Senior  Executive 
Service  position)  under  5  U.S.C. 
3594(b)(2). 

*         *    .      •         «         • 

(c)  Grade  retention  under 
§  536.103(a)(1)  or  (b)  shall  not  apply  to  a 
member  of  the  Senior  Executive  Service 


who  is  placed  in  a  position  in  a  covered 
pay  schedule. 

|FR  Doc.  88-18019  Filed  8-9-88;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Parts  1405  and  1421 

Loans,  Purchases  and  Other 
Operations;  Grains  and  Similarly 
Handled  Commodities 

agency:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  7  CFR  Part  1421  to  set  forth  the 
determinations  by  the  Commodity 
Credit  Corporation  with  respect  to 
whether  certain  price  support  loans 
could  be  extended  by  producers.  These 
amendments  would  provide  commodity 
market  stability  and  provide  affected 
producers  with  notice  of  the 
Corporations  determinations.  This 
proposed  rule  would  also  amend  7  CFR 
Part  1405  to  provide  that  the  Commodity 
Credit  Corporation  would  not  be  subject 
to  the  provisions  of  the  July  20,  1971 
Statement  of  Policy  issued  by  the 
Secretary  of  Agriculture  with  respect  to 
the  manner  in  which  agencies  of  the 
Department  of  Agriculture  conduct 
decision-making  activities.  This 
amendment  would  enhance  the 
administration  of  Commodity  Credit 
Corporation  programs  and  activities. 
DATE:  With  respect  to  the  proposed 
amendments  set  forth  in  7  CFR  Part 
1421,  comments  must  be  received  by 
August  25. 1988.  With  respect  to  the 
proposed  amendments  set  forth  at  7  CFR 
Part  1405,  comments  must  be  received 
by  September  9, 1988. 

ADDRESS:  Send  comments  to  Thomas 
VonGarlem,  Assistant  Deputy 
Administrator.  State  and  County 
Operations.  USDA-ASCS.  Room  3096, 
South  Building,  P.O.  Box  2415, 
Washington,  DC  20013. 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  is  available  on  request  from 
Thomas  VonGarlem  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  VonGarlem  (202)  447-6761. 
SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Department  Regulation  No.  1512-1  and 
has  been  designated  as  "major". 


It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  needed. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — 
Commodity  I^ans  and  Purchases, 
Number  10.051,  as  found  in  the  catalog 
of  Federal  Domestic  Assistance. 

It  has  been  determined  that  this  action 
will  not  increase  the  federal  paperwork 
burden  for  individual,  small 
businessmen  and  other  persons.  The 
Commodity  Credit  Corporation  (CCC)  is 
also  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this 
proposed  rule.  Therefore,  the  Regulatory 
Flexibility  Act  is  not  applicable. 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Background 

CCC  makes  available  price  support  to 
eligible  producers  through  a  variety  of 
means,  including  purchase  agreements 
and  nonrecourse  loans.  Producers  who 
comply  with  applicable  program 
requirements  are  afforded  the 
opportunity  to  obtain  CCC  price  support 
loans  for  a  term  determined  by  CCC. 
These  loans  are  made  available  in 
accordance  with  several  sections  of  the 
Agricultural  Act  of  1949,  as  amended 
(the  1949  Act).  The  terms  and  conditions 
of  the  loans  are  set  forth  in  the  loan 
agreement.  See  7  CFR  1421.1-32  for  feed 
grain,  rice,  soybean  and  wheat  price 
support  loans  and  purchase  agreements. 
(53  FR  20280.  June  3, 1988).  In 
accordance  with  the  provisions  of  the 
loan  agreement  and  7  CP'R  1421.6,  these 
loans  mature  no  later  than  the  last  day 
of  the  ninth  calendar  month  following 
the  month  in  which  the  loan  application 
is  made,  unless  extended  by  CCC.  In  the 
event  CCC  determines  to  extend  such 
loans,  the  producer  receives  actual 
notice  of  the  terms  and  conditions  of  the 
offered  extension.  The  producer  is  not, 
however,  required  to  accept  the  offered 
extension. 

In  accordance  with  section  110,  of  the 
1949  Aci,  CCC  may  make  available 
extended  price  support  loans  to 
producers  who  have  specified  maturing 
regular  wheat  and  feed  grain  price 
support  loans.  These  loans  are  referred 
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to  as  Farmer-Owned  Reserve  (FOR) 
Loans.  The  minimum  and  maximum 
levnls  of  the  wheat  and  feed  grain 
reserves  are  determined  annually.  The 
terms  and  conditions  of  the  loans  are  set 
forth  in  the  loan  agreement.  See  7  CFR 
1421.740-54  (53  FR  11239.  April  26.  1988) 

Section  110  of  the  1949  Act  provides 
that,  whenever  the  total  quantity  of 
wheat  pledged  as  collateral  for  FOR 
loans  is  less  than  300  million  bushels 
and  the  market  price  for  wheat  is  less 
than  140  percent  of  the  current  price 
support  level,  entry  info  the  reserve 
must  be  allowed.  Currently,  401  million 
bushels  are  in  the  FOR  wheat  reserve 
and  wheat  prices  are  in  excess  of  140 
percent  of  the  current  price  support  rate. 
With  respect  to  feed  grains,  the 
minimum  FOR  level  is  450  million 
bushels  and  the  minimum  market  price 
is  140  percent  of  the  current  price 
support  rate.  Currently,  1,259  million 
bushels  are  in  the  FOR  feed  grain 
reserve  and  corn  prices  exceed  140 
percent  of  the  current  price  support  rale. 

Prior  to  the  enactment  of  the  Food 
Security  Act  of  1985  (the  1985  Act), 
which  amended  section  110  of  the  1949 
Act,  the  term  of  a  FOR  loan  could  not 
exceed  5  years.  The  1985  Act  amended 
section  110  to  provide  for  FOR  loans  of 
not  less  than  3  years  with  extensions  as 
warranted.  However,  prior  to  this 
amendment,  producers  possessed  a 
siii)stantial  number  of  FOR  loans  which 
were  maturing  and,  due  to  markot 
conditions,  would  forfeit  the  loan 
collateral  to  CCC.  In  order  to  provide 
greater  flexibility  to  producers.  CCC 
established  the  Special  Producer  Storage 
Loan  Program  in  accordance  with  the 
CCC  Charter  Act.  as  amended.  The 
tr;rms  and  conditions  of  the  loan  are  set 
forth  in  the  loan  agreement.  See  7  CFR 
1421.900-917. 

In  January  and  March  1988,  after 
evaluating  existing  and  projected  supply 
and  demand  conditions  for  wheat  and 
feed  grains.  CCC  determined  and 
announced  that  certain  price  support 
loans  would  be  extended  and  that 
certain  other  loans  would  not  be 
extended.  Accordingly,  with  respect  to 
loans  that  were  not  extended,  producers 
are  required  to  comply  with  the  terms 
and  conditions  of  their  loan  agreements 
which  require  repayment  of  the  loan  or 
forffilure  of  the  loan  collateral  by  a 
specified  date. 

Following  the  announcement  of  these 
decisions,  the  Stale  of  Minnesota  and 
several  Minnesota  producers  brought  an 
action  in  the  United  States  District  Court 
for  the  District  of  Minnesota  which 
alleged  that  the  actions  taken 
concerning  these  loans  were  not  made 
in  accordance  with  statutory 
requirements.  Among  the  allegations. 


plaintiffs  contend  that  these  decisions 
were  not  made  in  accordance  with  the 
Administrative  Procedure  Act.  as 
amended.  5  U.S.C.  551  ef  seq. 
Subsequently,  on  July  22, 1988,  based 
upon  the  United  States  Magistrate's 
Report  and  Recommendation,  the  United 
States  District  Court  entered  an  order 
enjoining  the  use  of  two  intra-agency 
notice  which  were  used  by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  to  notify 
State  and  County  ASCS  Offices  of  these 
decisions. 

It  is  the  position  of  CCC  that  the 
provisions  of  the  Administrative 
Procedure  Act,  as  amended,  are  not 
applicable  to  these  decisions  since  5 
U.S.C.  553(a)(2)  specifically  exempts 
agencies  from  conducting  proposed 
rulemaking  actions  with  respect  to  "a 
matter  relating  to  agency  management 
or  personnel  or  to  public  property,  loans, 
grants,  benefits,  or  contracts."  It  is  also 
the  position  of  CCC  that  the  Statement 
of  Policy  signed  by  the  Secretary  of 
Agriculture  on  July  20, 1971  [See  36  FR 
13804)  which  provided  that,  in  certain 
specified  instances,  proposed 
rulemaking  would  be  undertaken  by  all 
agencies  of  the  Department 
notwithstanding  the  exemption  set  forth 
in  5  U.S.C.  553(a)(2)  is  not  applicable  to 
the  types  of  actions  involved  in  these 
decisions  since  propsioed  rule  making 
actions  would  be  impracticable. 

However,  in  order  to  alleviate  the 
concerns  of  interested  parties  regarding 
the  procedure  which  CCC  utilized  in 
making  these  decisions  and  to  provide 
market  stability,  comments  are 
requested  with  respect  to  proposed 
amendments  to  the  regulations  of  CCC 
which  are  set  forth  in  Title  7  of  the  Code 
of  Federal  Regulations.  These  proposed 
amendments  would  amend  7  CFR  1421.6 
to  provide  that  1987  and  subsequent 
crop  price  support  loans  for  feed  grains, 
rice,  soybeans  and  wheat  would  not  be 
subject  to  any  additional  extension  of 
the  original  loan  term  of  nine  months. 

Section  1421.6  would  also  be  amended 
to  provide  that  1985  and  1986  crop  loans 
of  wheat,  barley,  oats,  and  soybeans 
would  not  be  extended  at  maturity  and 
that  producers  with  1985  and  1986  crop 
corn  and  grain  sorghum  loans  which 
mature  on  March  31, 1988  through  and 
including  December  31, 1988  would  be 
provided  the  opportunity  to  extend  such 
loans  for  one  year. 

This  proposed  rule  would  also  amend 
the  FOR  program  regulations  which  are 
set  forth  at  7  CFR  1421.741  to  provide 
that  1984  crop  FOR  loans  which  mature 
on  March  31.  1988  through  and  including 
December  31, 1988  may  be  extended  for 
one  year  and  that  1983  and  prior  crop 
year  FOR  loans  would  not  be  extended. 


As  set  forth  in  CCCs  Notice  of 
Proposed  Determination  published  on 
July  7.  iy«8  (53  FR  25.518).  which 
requested  comments  concerning  entry  of 
1988  crops  into  the  FOR,  FOR  quantities 
of  both  wheal  and  feed  grains  are 
currently  in  excess  of  the  statutory 
minimum  levels. 

The  January  and  March  1988 
determinations  were  initially  based 
upon  expected  1988  normal  crop 
production  and  existing  and  projected 
market  conditions.  Based  upon  these 
factors,  CCC  determined  to  allow 
extensions  of  only  certain  crop  year 
loans.  However,  the  production  of  1988 
crops  of  many  commodities,  including 
wheat,  feed  grains  and  soybeans,  has 
been  affected  by  the  severe  drought 
conditions  which  exist  throughout  major 
agricultural  producing  regions  of  the 
United  States.  For  example,  the  1988 
corn  production  was  estimated  on  May 
10, 1988  to  be  7,300  billion  bushels.  As  of 
July  12. 1988  this  estimate  was  revised 
downward  by  28.8  percent  to  5,200 
billion  bushels  due  to  the  effects  of  the 
drought.  This  feed  grain  production 
reduction,  when  considered  with  the 
reduction  in  other  feed  supplies  such  as 
hay,  has  caused  significant  increases  in 
feed  prices  for  livestock  producers  and 
has  also  resulted  in  the  unavailability  of 
sufficient  quantities  of  feed  in  some 
regions  of  the  country.  These  factors 
have  resulted  in  the  liquidation  of 
livestock  herds  and  poultry  flocks  and 
will,  therefore,  adversely  affect  the 
income  of  these  producers.  In  addition, 
the  loss  of  production  of  wheat  due  to 
the  drought  coupled  with  an  expansion 
of  export  markets  has  resulted  in  a 
continued  strong  demand  for  U.S.  wheat. 

This  proposed  rule  would  also  amend 
the  regulations  at  7  CFR  1421.900-917 
which  set  forth  the  regulations 
governing  the  special  producer  storage 
loan  program.  The  basis  for  the  program 
was  explained  in  the  preamble  of  the 
rule  which  set  forth  the  initial 
regulations  which  established  the 
program: 

The  Fanner-Owned  Grain  Reserve  Program 
has  been  implemented  for  wheal,  com. 
bHpiey.  sorghum,  and  oats  in  accordance  with 
the  provisions  of  section  110  of  the 
Agricultural  Act  of  1949.  as  amended. 
Producers  with  matured  grain  reserve  loans 
will  have  utilized  the  entire  period  of  their 
reserve  loan  agreement  which  is  available  for 
the  commodity.  Normally,  producers  with 
mHlured  grain  reserve  loans  would  be 
required  to  redeem  the  loan  collateral  or 
forfeit  the  collateral  to  CCC  in  full 
satisfaction  of  the  loan  obligation.  However, 
under  the  Special  Producer  Storage  Loan 
Program,  producers  will  be  given  the 
opportunity  to  pledge  the  collateral  securing 
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a  matured  grain  reserve  loan  as  collateral  for 
a  loan  obtained  under  the  new  program. 

50  FR  16221  (April  25. 1985). 

The  program  was  determined  to  be 
necessary  since,  at  that  time,  section  110 
of  the  1949  Act  specified  that  FOR  loan 
agreements  could  not  be  for  a  term  in 
excess  of  5  years.  Section  110  of  the  1949 
Act  was  subsequently  amended  by  the 
Food  Security  Act  of  1985  by  deleting 
the  5-year  maximum  limitation  and  by 


providing  that  FOR  loans  could  be 
extended  as  warranted  by  market 
conditions.  Accordingly,  it  has  been 
determined  that  this  program  is  no 
longer  necessary.  Therefore,  this 
proposed  rule  would  delete  the 
regulations  which  set  forth  the 
provisions  which  were  used  to  make 
Special  Producer  Storage  Loans  and 
would  also  specify  that  maturing  Special 
Producer  Storage  Loans  will  not  be 
extended. 


Accordingly,  in  order  to  ensure  that 
sufficient  quantities  of  grain  are 
available  at  reasonable  prices  to 
livestock  and  poultry  producers  as  we! 
as  other  users  of  grain  CCC  proposes 
that  producers  be  permitted  the 
extension  of  only  certain  crop  year 
loans.  The  affected  quantities  of 
outstanding  CCC  loan  collateral  as  of 
July  27. 1988  are  as  follows: 


Progfam  crop  year 


Regular  Loans: 

1987 

1985 

1986 

Farmer-Owned  Reserve  (for  loans): 

1983  &  Prior 

1984 

1985 „ "ZZZZl 

Speciaf  Producer  Storage  (SPSL)  Loarw. .."" 

(Asterisks  denote  loans  wtuch  wooW  tje  available  for  extension) 


Wheat 


Corn 


39 

790 

6 

81* 

29 

481* 

170 

0 

73* 

306* 

159 

833 

0 

120 

Sorghum 


38 

4* 

30* 

0 

ir 

44 
18 


Barley 


19 

2 

14 

3 

15* 

34 

26 


Oats 


0 
0 
0 

0 

0* 
0 

1 


Soybearts 


Mtlhoos  of 
bushels 


72 
3 
9 


The  proposed  rule  would  also  amend 
7  CFR  Part  1405  to  provide  that  the 
Commodity  Credit  Corporation  would 
not  be  subject  to  the  provisions  of  the 
July  20, 1971  Statement  of  Policy  issued 
by  the  Secretary  of  Agriculture.  This 
Statement  of  Policy  with  respect  to  the 
manner  in  which  agencies  of  the 
Department  of  Agriculture  conduct 
decision-making  activities  has  been  the 
subject  of  litigation  involving  CCC.  The 
majority  of  CCC's  actions  are  market 
sensitive  and  must  be  taken 
expeditiously  taking  into  consideration 
existing  and  projected  market 
conditions  and  variable  factors  such  as 
weather.  This  is  most  evident  from  the 
actions  which  CCC  has  had  to  take 
during  1988  due  to  effects  of  severe 
drought  conditions.  Accordingly,  it  is 
proposed  that  CCC  be  exempt  from  the 
application  of  the  July  20, 1971 
Statement  of  Policy.  This  action  would 
be  consistent  with  recent  Congressional 
actions  which  have  specifically  required 
that  certain  CCC  functions  be 
undertaken  without  regard  to  such 
directive.  See.  for  example  section  1017 
of  the  Food  Security  Act  of  1985.  as 
amended,  and  section  1108(c)  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985.  Accordingly, 
this  proposed  rule  would  amend  7  CFR 
Part  1405  to  provide  that  CCC  and  CCC 
related  activities  would  not  be  subject 
to  the  provisions  of  the  July  24, 1971 
Statement  of  Policy. 

On  July  29, 1988,  the  Secretary  of 
Agriculture  announced  that  producers 
with  CCC  price  support  loans  which 


matured  on  July  31. 1988  could  extend 
such  loans  until  August  31, 1988. 
Therefore,  many  producers  with  these 
loans,  as  well  as  persons  who  currently 
desire  to  purchase  grain,  will  be  making 
marketing  decisions  on  the  basis  that 
such  loans  are  extended  until  only 
August  31, 1988.  Accordingly,  in  order  to 
provide  for  commodity  market  stability, 
it  has  been  determined  that  a  final 
decision  on  the  proposed  amendments 
to  7  CFR  Part  1421  must  be  made  prior  to 
August  31, 1988.  Accordingly,  the 
comments  for  this  portion  of  the 
proposed  rule  must  be  received  by 
August  25. 1988.  Comments  with  respect 
to  the  proposed  amendment  to  7  CFR 
Part  1405  must  be  received  by 
September  9, 1988.  CCC  intends  that  the 
final  rule  will  be  effective  on  the  date  of 
publication. 

List  of  Subjects 

7  CFR  Part  1421 

Grains,  Loan  programs/agriculture, 
Price  support  programs.  Warehouses. 

7  CFR  Part  1405 

Feed  grain,  Rice,  Upland  and  extra 
long  staple  cotton.  Wheat  and  related 
programs.  Grains,  Loan  programs/ 
agriculture.  Price  support  programs. 
Warehouses.  Commodity  certificates.  In- 
Kind  Payments,  Other  forms  of  payment. 

Accordingly,  Title  7  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  to  read  as  follows: 


PART  1421— {AMENDED] 

1.  The  authority  citation  for  Part  1421 
continues  to  read  as  follows: 

Authority:  Sections  4  and  5  of  the 
Commodity  Credit  Corporation  Charter  Act. 
as  amended.  62  Stat.  1070.  as  amended.  1972 
(15  U.S.C.  714b  and  714c):  sections  101.  lOlA, 
105C,  107D.  108, 110.  201.  301,  401,  403,  and 
405  of  the  Agricultural  Act  of  1949,  as 
amended.  63  Stat.  1051.  as  amended.  99  Stat. 
1419.  as  amended.  1395.  as  amended,  1383.  as 
amended.  1439,  as  amended,  92  Stat.  9,51,  us 
amended,  63  Slat.  1052.  as  amended.  1053.  as 
amended.  1054,  as  amended  (7  U.S.C.  1441. 
1441-1.  1444b.  1445b-2.  1445C-2,  1445e,  1446. 
1447,  1421,  1423,  and  1425). 

2.  7  CFR  1421.6  is  amended  by  revising 
paragraph  (a)(l)(i)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  1421.6    Maturity  and  expiration  dates. 

(a)  *  *  * 

(1)  *  *  * 

(i)  All  commodities  except  peanuts,  no 
later  than  the  last  day  of  the  ninth 
calendar  month  following  the  month  in 
which  the  loan  application  is  made;  and 
*         *         *         *         « 

(c)  Extension  of  loans.  (1) 
Notwithstanding  any  other  provision  of 
this  Part,  all  1987  and  prior  crop  year 
loans  which  have  been  made  available 
to  eligible  producers  in  accordance  with 
the  provisions  of  this  Part  shall  not  be 
extended  upon  maturity  except  that  1985 
and  1986  crop  corn  and  sorghum  loans 
which  mature  on  March  31, 1988  through 
and  including  December  31, 1988  may  be 
extended  for  one  year. 
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(2)  With  respect  to  all  commodities, 
1988  and  subsequent  crop  year  loans 
may  not  be  extended  upon  maturity. 

3.  7  CFR  1421.741  is  revised  to  read  as 
follows; 

§  1421.741     Length  of  reserve  agreements. 

The  length  of  reserve  agreements  shall 
be  determined  and  announced  by  the 
Executive  Vice  President,  CCC.  based 
upon  market  conditions  which  exist  at 
the  time  such  agreements  are  executed 
by  CCC.  Such  agreements  may  be 
extended  by  CCC,  at  the  producer's 
option,  upon  maturity  if  CCC  determines 
that  an  extension  is  warranted  based 
upon  existing  market  conditions.  1983 
and  prior  crop  year  loans  may  not  be 
extended.  1984  crop  year  loans  which 
mature  on  March  31, 1988  through  and 
including  December  31,  1988  may  be 
extended  for  one  year.  Producers  having 
1984  and  1985  crop  year  loans  will  be 
notified  by  mail  of  any  extension  or 
additional  extension  option  which  may 
be  made  available  by  CCC. 
Determinations  with  respect  to  the  entry 
of  eligible  grain  from  other  crop  years 
into  the  Grain  Reserve  Program  will  be 
announced  by  CCC  by  the  publication  of 
a  final  notice  of  determination  in  the 
Federal  Register. 

4.  7  CFR  1421.900  is  revised  to  read  as 
follows: 

§  1421.900    General  statement. 

Special  Producer  Storage  Loan 
Program  loans  shall  not  be  extended 
upon  maturity. 

tii;  1421.901  througti  1421.917    (Removedl 

5.  7  CFR  1421.901  through  1421.917  are 
removed. 

PART  t405— (AMENDED] 

6.  The  authority  citation  for  Part  1405 
is  revised  to  read  as  follows: 

Authority:  Sections  4  and  5  of  the 
Commodity  Credit  Corporation  Charter  Act. 
as  amended.  62  Stat.  1070,  as  amended.  1072. 
(15U.S.C.714band  714c). 

7.  A  new  §  1405.3  is  added  to  read  as 
follows: 

§  140S.3    Rulemaking  activity  of  the 
Commodity  Credit  Corporation. 

The  Statement  of  Policy  issued  by  the 
Secretary  of  Agriculture  on  July  20.  1971 
(36  FR  13.804)  shall  not  be  applicable  in 
any  manner  with  respect  to  any 
Commodity  Credit  Corporation  activity, 
any  action  related  to  a  Commodity 
Credit  Corporation  activity  and  any 
activity  which  involves  the  expenditure 
or  use  of  CCC  funds  or  assets. 


Signed  at  Washington.  DC.  on  August  8. 
1988. 

Richard  E.  Lyng, 

Secretary  of  Agriculture.  Chairman. 
Cowwodity  Credit  Corporation. 
IFR  Doc.  88-16160  Filed  8-8-88:  1:55  pm] 
BILLING  CODE  3410-OS-M 


FARM  CREDIT  ADMtNISTRATION 
12  CFR  Part  615 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations 

agency:  Farm  Credit  Administration. 
action:  Resolicitation  of  Comments. 

summary:  On  May  12.  1988.  the  Farm 
Credit  Administration  (FCA)  published 
for  comment  a  proposed  amendment  to 
Subpart  H  of  12  CFR  Part  615  that  would 
establish  minimum  permanent  capital 
standards  for  P'arm  Credit  System 
(System)  institutions  that  would  be 
phased  in  over  a  5-year  period  (53  FR 
16948).  A  public  hearing  on  the  proposed 
rule  was  held  on  June  9, 1988  and  the 
comment  period  closed  on  June  10. 1988. 
After  reviewing  the  proposal  in  light  of 
the  written  comments  and  the  testimony 
received  at  the  public  hearing,  the  FCA 
has  determined  that  additional  comment 
is  needed  on  several  issues.  The  FCA 
solicits  additional  comments  on 
alternative  methods  of  eliminating 
double-counted  capital  and  on  a 
regulatory  forbearance  plan  under 
consideration  for  incorporation  into  the 
final  rule. 

DATE:  Written  comments  must  be 
submitted  on  or  before  August  31, 1988. 
ADDRESSES:  Submit  any  comments  in 
writing  (in  triplicate)  to  Anne  E.  Dewey. 
General  Counsel,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  General  Counsel, 
Farm  Credit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Dunn,  Chief,  Financial 

Analysis  and  Standards  Division. 

Farm  Credit  Administration,  1501 

Farm  Credit  Drive,  McLean,  VA 

22102-5090,  (703)  883-4402. 

or 
Dorothy  J.  Acosta.  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 
(703)  883-4020,  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  On  May 
12, 1988.  the  Farm  Credit  Administration 
published  for  comment  proposed 


regulations  (53  FR  16948)  that  would 
establish  minimum  permanent  capital 
standards  for  System  Institutions.  The 
proposed  regulations  would  implement 
section  301(a)  of  the  Agricultural  Credit 
Act  of  1987  (1987  Act).  Pub.  L.  100-233, 
which  directs  the  FCA  to  issue 
regulations  under  section  4.3(a)  of  the 
Farm  Credit  Act  of  1971  (1971  Act).  12 
U.S.C.  2001  et  seq..  establishing 
minimum  permanent  capital  standards 
expressed  as  a  ratio  of  capital  to  assets 
that  take  into  account  relative  risk 
factors.  The  proposed  regulation  would 
provide  for  a  relative  weighting  of  assets 
on  the  basis  of  risk  and  would  establish 
a  minimum  ratio  of  permanent  capital  to 
risk-weighted  assets  of  7  percent  that 
would  be  phased  in  over  a  period  of  5 
years.  A  public  hearing  was  held  on 
June  9. 1988  and  the  comment  period 
closed  June  10. 1988. 

In  the  proposed  regulation,  the  FCA 
proposed  to  require  that  double-duty 
dollars  or  double-counted  capital  be 
eliminated  before  computing  the 
permanent  capital  ratios.  Double- 
counted  capital  results  from  the 
ownership  interest  of  one  Farm  Credit 
institution  in  another  and  the 
distribution  of  earnings  of  the  owned 
institution  in  the  form  of  its  equities,  for 
which  there  is  no  secondary  market, 
rather  than  in  cash.  Between 
associations  that  are  direct  lenders  and 
their  funding  banks,  the  proposed 
regulation  would  eliminate  the  double- 
counted  capital  at  the  bank  level  and 
count  it  at  the  direct  lender  level.  Two 
alternative  methods  for  eliminating 
double-counted  capital  between  direct 
lenders  and  their  funding  banks  were 
described  in  the  preamble  and  the  FCA 
solicited  comments  on  whether  the 
proposed  approach  or  one  of  the  two 
alternative  approaches  would  be  more 
appropriate.  Comments  were  received 
from  143  organizations  and  individuals, 
most  of  them  Farm  Credit  institutions, 
but  only  four  comments  specifically 
addressed  the  alternative  methods  of 
eliminating  double-counted  capitaL 
However,  these  four  comments 
stimulated  additional  discussion  of  the 
alternative  options  within  the  FCA.  In 
view  of  the  importance  of  this  issue  and 
the  small  number  of  comments  received, 
the  FCA  solicits  additional  comments  on 
the  alternative  options  in  light  of  the 
considerations  described  below  under 
"Double-counted  capital." 

The  majority  of  System  institutions 
that  commented  though  that  a  7  percent 
risk-adjusted  permanent  capital  ratio 
would  be  difficult  for  many  institutions 
to  reach  in  5  years,  especially  since 
borrower  stock  protected  by  section 
4.9A  of  the  1971  Act.  as  amended,  which 
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cannot  be  counted  as  permanent  capital, 
currently  constitutes  most  of  Iheir 
capital.  While  the  protected  borrower 
slock  will  decrease  as  loans  are  paid  off 
and  will  be  gradually  replaced  with 
borrower  stock  that  is  at  risk  and  can  be 
counted  as  permanent  capital,  protected 
stock  will  comprise  a  relatively  large 
percentage  of  the  institutions'  total 
capital  in  the  early  years  of  the  phase-in. 
Many  of  these  commenters  requested 
some  type  of  regulatory  forbearance 
plan  that  would  protect  institutions  that 
do  not  meet  the  minimum  permanent 
capital  standards  (including  interim 
standards)  from  regulatory  enforcement 
action  if  they  are  making  a  good  faith 
effort  to  reach  the  standards  and  are 
making  reasonable  progress  toward 
their  goal.  Several  forbearance  plans 
were  suggested.  The  FCA  was 
persuaded  that  some  type  of  regulatory 
forbearance  plan  similar  to  one 
suggested  by  one  of  the  commenters 
would  be  appropriate  and  solicits 
comments  on  a  forbearance  plan  that 
the  FCA  is  considering  incorporating  in 
the  final  regulation.  (See  discus.sion 
below.) 

Double-Counted  Capital 

The  proposed  regulation  eliminated 
the  double-counted  capital  between  a 
direct  lender  institution  and  its  funding 
bank  by  requiring  the  bank  to  deduct 
from  permanent  capital  an  amount  equal 
to  the  investment  of  the  direct  lender  in 
the  funding  bank,  after  the  elimination 
of  any  reciprocal  holdings.  A  number  of 
commenters  pointed  out  that  when  the 
investment  amount  is  offset  by 
protected  stock  (which  cannot  be 
counted  as  permanent  capital),  a  double 
deduction  results  if  the  investment 
amount  is  not  first  reduced  by  the 
amount  of  protected  stock  before  a 
deduction  is  made  from  permanent 
capital.  The  double  deduction  that 
results  from  the  failure  to  offset  the 
institution's  protected  stock  against  the 
amount  of  investment  in  another  System 
institution  before  deducing  such  amount 
from  permanent  capital  was  an 
unintended  result.  The  FCA  intends  to 
revise  §  615.5210(d)  (2)  and  (3)  of  the 
proposed  regulation  to  allow  an  offset  of 
the  investment  against  protected  stock 
before  a  deduction  from  permanent 
capital  is  made. 

In  the  preamble  to  the  proposed 
regulation,  the  FCA  invited  comments 
on  two  alternative  options  for 
eliminating  double-counted  capital 
between  direct  lenders  and  their  funding 
banks.  One  was  to  eliminate  75  percent 
of  the  capital  at  the  bank  level  and  25 
percent  at  the  direct  lender  level.  This 
approach  would  have  the  effect  of 
counting  25  percent  of  the  capital  at  the 


bank  level  and  75  percent  at  the  direct 
lender  level  (25/75  option).  The  second 
option  was  to  eliminate  double-counted 
capital  at  the  direct  lender  level  by 
deducting  from  the  direct  lender's 
capital  the  amount  of  its  investment  in 
the  funding  bank  (owned  funds 
approach). 

Only  four  comments  were  received, 
but  the  comments  were  thoughtful  and 
stimulated  additional  discussion  of  the 
alternative  options.  Two  supported  the 
approach  taken  in  the  proposed 
regulation  and  two  supported  the  owned 
funds  approach. 

The  commenters  supporting  the 
proposed  approach  cited  several 
reasons  for  their  support:  (1)  All  asset 
risk  to  the  association's  equity  lies  in  the 
farmer's  debt;  (2)  the  borrower's  stock 
relies  directly  on  the  association's 
investment  in  the  Farm  Credit  Bank 
(FCB)  to  maintain  its  value:  (3)  if 
production  credit  associations  (PCAs) 
were  not  permitted  to  have  value  for 
their  investment  in  the  FCB,  all  capital 
would  have  to  be  built  from  the  farmer's 
pocket  in  the  form  of  higher  interest 
rates,  which  would  drive  away  the  best 
customers;  (4)  the  farmers  paid  for  the 
association's  investment  in  the  FCB  and 
should  be  permitted  to  directly  utilize 
the  benefit  through  counting  such 
investment  as  permanent  capital;  and  (5) 
the  direct  lender  is  the  level  of  primary 
risk  and  should  utilize  the  investment  as 
permanent  capital. 

The  commenters  supporting  the 
owned  funds  approach,  which  would 
eliminate  the  double-counted  capital  at 
the  association  level,  thought  that  the 
banks  should  approach  a  true  discount 
and  contract  service  position,  which 
requires  little  capital,  and  asserted  that 
the  rigth  place  to  capitalize  the  System 
is  at  the  association  level.  One 
commenter  urged  that  all  stock  presently 
held  in  the  bank  be  dispersed  to  the 
associations  and  held  as  unallocated 
reserves,  as  an  account  made  up  of 
"good  hard  cash"  is  the  best  method  of 
capitalizing  any  business,  but  noted  that 
such  a  transfer  would  create  tax 
responsibilities  and  would  necessitate 
allowing  any  liability  to  be  amortized 
over  a  period  of  years.  Another 
commenter  stated  that  the  recent  one- 
time required  stock  purchase  in  the 
Farm  Credit  System  Financial 
Assistance  Corporation  (FAC) 
demonstrated  that  such  an  assessment 
can  be  very  damaging  when  an 
institution  carries  capital  on  its  books  to 
which  it  has  no  access.  (The  FCA 
assumed  the  commenter  had  reference 
to  the  fact  that  much  of  the  institution's 
capital  is  invested  in  bank  equities. 
which  can  be  retired  only  at  the 


discretion  of  the  bank's  board.  The 
commenter  argued  that  such  an 
assessment  would  significantly  redtu  e 
or  wipe  out  the  institution's  owned 
funds  or  "good  hard  cash  "  and  leave 
only  capital  that  is  invested  in  these 
non-earning,  illiquid  assets.)  The 
commenter  also  stated  that  the  bank 
and  the  association  should  each  have 
capital  which  each  is  free  to  use  as 
necessary  to  protect  its  respective 
interests. 

As  the  FCA  considered  these 
comments,  it  became  apparent  that  the 
premise  of  the  proposed  regulation 
needed  to  be  reexamined.  The  approach 
embodied  in  the  regulation  as  proposed 
was  based  on  the  assumption  that  the 
double-counted  capital  should  be 
counted  where  the  primary  risk  resides. 
The  FCA  continues  to  believe  that  there 
should  be  sufficient  capital  at  the  level 
of  the  primary  risk,  but  believes  th;it  it  is 
also  important  that  such  capital  be 
accessible  at  the  discretion  of  the 
institution's  board  of  directors  to  permit 
it  to  act  as  a  stand-alone  institution 
without  undue  dependence  on  the  bank. 
If  all  of  the  double-counted  capital  were 
to  be  counted  at  the  direct  lender  level, 
the  direct  lender's  capital  may  appear  to 
be  adequate  on  its  balance  sheet. 
However,  the  reality  is  that  the  direct 
lender  cannot  access  the  double-counted 
portion  of  the  capital  without  the 
permission  of  the  bank,  because  the 
direct  lender's  capital  is  offset  by 
investment  in  bank  equities,  which  are 
retirable  only  at  the  discretion  of  the 
bank's  board.  The  approach  of  the 
proposed  regulation  may  not  provide  the 
maximum  incentive  for  the 
downslreaming  cash  to  the  direct  lender 
so  that  thee  would  be  accessible  capital 
at  the  level  of  primary  risk.  Thus,  the 
proposed  regulation  may  encourage  the 
continued  dependence  of  the  direct 
lender  associations  on  the  funding 
banks,  because  it  would  allow  the  direct 
lenders  to  use  the  double-counted 
capital  to  meet  their  capital 
requirements  even  though  the  "good 
hard  cash"  is  held  at  the  bank  level. 
Furthermore,  as  written,  the  proposed 
regulation  would  not  allow  a  bank  to  be 
capitalized  by  its  owners,  as  the  entire 
investment  of  the  direct  lender  would  be 
deducted  from  the  capital  of  the  bank. 
This  would  require  the  bank  to 
capitalize  itself  solely  from  earnings  or 
from  the  sale  of  nonvoting  equities  to 
persons  other  than  borrowers. 

Owned  Funds  Approach 

In  light  of  these  considerations,  the 
owned  funds  approach  to  eliminating 
double-counted  capital  may  be  a 
preferable  approach  to  provide  the  best 
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measure  of  the  adequacy  of  the 
institution's  accessible  capital.  Further, 
this  approach  may  best  promote  the 
autonomy  of  System  institutions  in 
protecting  their  operational  interests  by 
encouraging  the  accumulation  of 
appropriate  levels  of  accessible  capital 
in  each  institution.  The  owned  funds 
approach  would  require  the  direct 
lender  to  exclude  from  its  total  capital 
and  assets  an  amount  equal  to  its 
investment  in  the  bank.  This  would 
initially  leave  some  direct  lenders  with 
negative  permanent  capital.  However, 
since  the  proposed  interim  minimum 
capital  standards  would  be  determined 
by  reference  to  a  beginning  permanent 
capital  ratio  computed  as  of  December 
31, 1987,  and  calculated  after  the 
elimination  of  double-counted  capital, 
the  institutions  should  have  no  more 
difficulty  in  meeting  such  standards  in 
the  early  years  when  most  borrower 
stock  cannot  be  counted,  than  under  the 
May  12, 1988  proposed  regulation.  It  is 
true  that  if  the  bank  were  to  continue 
distributing  its  earnings  in  allocated 
equities  rather  than  cash,  the  owned 
funds  approach  would  likely  mean  that 
it  would  take  longer  for  most  direct 
lenders  to  reach  the  7  percent  standard. 
However,  if  such  a  proposal  is  adopted, 
the  proposed  forbearance  plan,  which  is 
based  on  specified  increases  in  the 
permanent  capital  ratio,  should  allay 
concens  about  increased  potential  for 
enforcement  actions  under  the  owned 
funds  approach.  Furthermore,  because 
the  permanent  capital  ratios  of  the 
direct  lender  would  likely  be  lower  and 
the  bank  levels  higher  than  needed  to 
meet  their  respective  minimum 
permanent  capital  standards,  there 
would  appear  to  be  a  strong  incentive 
for  banks  to  distribute  their  earnings  in 
cash  and/or  to  retire  some  of  the 
allocated  equities  owned  by  the  direct 
lenders.  This  would  make  possible 
larger  year-to-year  increases  in  the 
direct  lender's  permanent  capital  ratio 
than  would  otherwise  be  the  case  and 
would  ultimately  have  the  effect  of 
assuring  that  accessible  capital  is 
available  at  the  direct  lender  level 
where  the  primary  risk  resides. 

May  12, 1988  Proposal 

On  the  other  hand,  there  are 
substantial  arguments  for  the  approach 
of  the  regulation  proposed  on  May  12, 
1988.  While  the  owned  funds  approach 
may  provide  the  maximim  incentive  for 
the  accumulation  of  "good  hard  cash"  at 
the  association  level,  there  are  other 
considerations  which  argue  for 
accumulating  the  "good  hard  cash"  at 
the  bank  level.  For  instance,  the  banks 
are  jointly  and  severally  liable  on 
consolidated  Systemwide  obligations 


and  have  significant  capital 
requirements  of  their  own.  Although  the 
Farm  Credit  Banks,  under  proposed 
regulations  approved  by  the  FCA  on  July 
29, 1988,  would  be  able,  subject  to  FCA 
approval,  to  make  capital  calls  on  their 
owners  as  necessary  to  honor  their  joint 
and  several  obligations  or  to  meet  their 
capital  requirements,  it  may  be 
preferable  for  each  institution  to  have 
sufficient  capital  readily  available  to 
give  investors  confidence  in  the  ability 
of  the  banks  to  honor  such  obligations. 
Furthermore,  the  bank  is  empowered  to 
assist  financially  troubled  associations 
and  has  historically  be  their  first  line  of 
defense  in  troubled  times.  Accumulating 
earnings  at  the  bank  level  would  assure 
that  the  FCB  continues  to  be  adequately 
capitalized  to  respond  to  such 
emergencies.  And  finally,  although  the 
approach  of  the  proposed  regulation 
does  not  provide  maximum  incentive  for 
downstreaming  of  "good  hard  cash"  to 
the  association,  so  that  associations 
have  ready  access  to  their  capital,  it 
does  provide  some  incentive,  since  even 
under  the  proposed  regulations  many 
banks  will  have  excess  capital.  The 
approach  of  the  proposed  regulation 
offers  less  of  an  incentive  than  would  be 
provided  by  the  owned  funds  approach. 
However,  the  proposed  approach  may 
be  less  disruptive  than  the  owned  funds 
approach,  which  would  have  an 
immediate  adverse  impact  on  the 
permanent  capital  position  of  the  direct 
lenders  and  make  it  difficult  for  many  of 
them  to  meet  the  7  percent  minimum 
permanent  capital  standard  within  5 
years  unless  significant  amounts  of  cash 
is  downstreamed  from  the  bank. 

Purchased  v.  Distributed  Equities 

Yet  another  option  for  eliminating 
double-counted  capital,  and  possible  a 
middle  ground  between  the  owned  funds 
approach  and  the  approach  of  the 
proposed  regulation,  would  be  to  make  a 
distinction  between  the  bank  equities 
that  have  been  purchased  by 
associations  and  those  that  have  been 
distributed  to  the  association  as 
earnings.  For  the  purpose  of  computing 
each  institution's  permanent  capital 
ratio,  this  option  would  require  those 
investments  by  direct  lenders  in  an  FCB 
that  result  from  distributions  of  earnings 
from  the  FCB  to  the  direct  lender  to  be 
deducted  from  the  total  capital  of  the 
FCB.  All  other  investments  by  direct 
lenders  in  an  FCB  would  be  counted  by 
the  FCB  as  permanent  capital  and 
deducted  from  the  total  capital  of  the 
direct  lender.  The  effect  of  this  approach 
would  be  to  consider,  for  the  purpose  of 
computing  the  permanent  capital  ratios, 
that  all  earnings  distributions  from  the 
FCB  to  its  direct-lender  owners  have 


been  in  cash  (whether  or  not  that  is  the 
case)  and  to  consider  all  other  equities 
as  equities  that  have  been  purchased  by 
the  direct  lender  with  cash.  Therefore, 
the  FCB  would  count  the  investment 
made  by  its  direct-lender  owners  as 
permanent  capital  and  the  direct  lender 
would  count  distributions  of  earnings 
from  the  bank  in  its  permanent  capital. 
Thus,  the  amount  of  double-counted 
capital  that  would  be  counted  at  each 
institution  would  not  be  a  prescribed 
percentage,  but  would  vary  with  the 
particular  circumstances  of  the 
institution. 

The  FCA  is  reconsidering  the 
approach  to  eliminating  double-counted 
capital  set  forth  the  proposed  regulation 
and  invites  further  comment  on  tke  two 
alternative  options  described  in  the 
proposed  regulation,  in  particular,  the 
owned  funds  approach.  In  addition,  the 
FCA  invites  comment  on  whether  the 
distinction  between  purchased  equities 
and  equities  obtained  through  the 
payment  of  patronage  would  provide  an 
appropriate  basis  for  allocating  double- 
counted  capital. 

In  order  to  obtain  meaningful 
comment,  certain  clarifications 
requested  by  the  commenters  should  be 
made. 

Investment  Exclusion 

A  number  of  commenters  noted  that 
the  proposed  regulation  makes  no 
provision  for  the  deletion  of  the 
investment  from  the  asset  base  when  a 
corresponding  amount  is  deducted  from 
the  institution's  capital.  Where  the 
deduction  from  capital  is  made  from  the 
investing  institution,  the  result  is  to 
require  the  institution  to  capitalize  the 
investment  even  though  the  offsetting 
amount  of  capital  has  been  deducted, 
resulting  in  an  effective  capitalization 
rate  of  more  than  100  percent.  This 
situation  occurs  for  the  owners  of  the 
Leasing  Corporation  and  for  the 
investing  institution  in  a  participation 
relationship.  These  comments  argued 
that  the  investment  should  be  excluded 
form  the  asset  base  as  well.  Some 
commenters  argued  that  a  similar 
exclusion  should  be  made  in  the 
elimination  of  double-counted  capital 
between  the  FCB  and  its  direct-lender 
owners,  even  though  the  capital 
deduction  is  not  made  in  the  investing 
institution. 

The  FCA  agrees  that  where  a 
deduction  of  an  investment  amount  from 
capital  is  required  in  the  owner 
institution  to  eliminate  double-counted 
capital,  it  is  appropriate  to  exclude  the 
investment  from  the  assets  of  the  owner 
institution,  to  avoid  the  result  described 
above.  Such  an  exclusion  would  be 
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allowed  in  the  elimination  of. double- 
counted  capital  between  the  Leasing 
Corporation  and  its  owners  and 
between  participating  institutions.  If  the 
owned  funds  approach  were  to  be 
adopted,  such  an  exclusion  would  also 
be  appropriate.  However,  where  a 
deduction  of  an  investment  amount  is 
required  to  be  deducted  from  the  owned 
institution  (FCB),  there  is  no  offsetting 
investment  to  deduct.  Rather  the 
investment  is  reflected  in  the  assets  of 
the  owner  institution  (direct  lender), 
which  should  be  capitalized. 
Accordingly,  under  the  approach  of  the 
proposed  regulation  to  eliminating 
double-counted  capital  between  the 
direct  lender  and  the  FCB,  no  such 
exclusion  would  be  made.  Under  the 
options  that  would  split  the  double- 
counted  capital  between  the  bank  and 
the  direct  lender,  the  asset  would  be 
excluded  only  to  the  extent  that  an 
offsetting  amount  of  capital  is  excluded 
in  the  same  institution. 

Generally  Accepted  Accounting 
Principles 

The  1987  Act  and  the  proposed 
regulation  require  the  permanent  capital 
standards  to  be  applied  to  fmancial 
statements  prepared  in  accordance  with 
generally  accepted  accounting  principles 
(GAAP).  As  a  result,  several 
clarifications  requested  by  commenters 
require  no  change  to  the  proposed 
regulation.  For  example,  the  GAAP 
requirement  would  mean  that  assets 
.should  be  net  of  the  allowance  for  losses 
and  depreciation  before  computing  the 
permanent  capital  ratio  and  that  the 
financial  statements  would  reflect  a 
GAAP-based  reserve  for  PCAs  rather 
than  a  statutory  reserve  of  3V4  percent. 
No  furher  clarification  in  the  regulation 
is  necessary.  Commenters  also  asked 
the  FCA  to  clarify  whether  the  statutory 
modification  of  GAAP  in  section 
6.9(e)(3)(d)  of  the  1971  Act,  as  amended, 
would  be  deemed  to  modify  the 
requirement  to  use  GAAP-based 
statements  in  computing  the  permanent 
capital  ratios.  This  section  states  that 
institutions  would  not  be  required  to 
record  a  pro  rata  share  of  the 
obligations  of  the  FAC  until  their 
maturity,  even  though  under  GAAP  they 
would  be  required  to  do  so.  The  FCA 
believes  it  appropriate  to  read  the 
statutory  modification  in  section 
6.9(e)(3)(d)  into  section  301  of  the  1987 
Act  and  intends  to  clarify  the  final 
regulation  accordingly. 

Regulatory  Forbearance 

Many  of  the  System  institutions  that 
commented  on  the  proposed  regulation 
asserted  that  they  would  be  unable  to 
reach  the  7  percent  standard  by  1993, 


citing  interest  rate  increases  and  returns 
on  assets  that  would  be  required  and 
that  were  deemed  to  be  uncompetitive 
and  unrealistic.  Many  commenters 
suggested  that  the  phase-in  should  be 
longer  and/or  non-linear  and/or  more 
flexible,  since  the  starting  point  is  a 
historic  low  and  the  minimum 
permanent  capital  standard  higher  than 
that  for  their  competitors,  commercial 
lenders.  Many  commenters  pointed  out 
factors  that  would  make  reaching  even 
the  interim  standards  difficult  in  the 
early  years:  (1)  One-time  events 
occurring  in  1968,  such  as  the  required 
stock  purchase  in  the  Farm  Credit 
System  Financial  Assistance 
Corporation  reallocation  of  loss-sharing 
accruals  for  some  institutions,  and  PCA 
allowance  for  loss  adjustments  required 
by  tax  law  changes;  (2)  continued  high 
average  System  debt  costs  and  the 
lingering  effects  of  nonaccrual  loans; 
and  (3)  the  high  percentage  of  statutorily 
protected  borrower  stock  in  the  early 
years.  A  non-linear  phase-in  was  often 
suggested  to  take  into  account  these 
factors  and  to  allow  for  the 
compounding  effect  of  earnings.  Several 
legislators  who  commented  asserted 
that  Congress  did  not  intend  standards 
to  be  so  high  that  most  institutions 
would  be  in  violation  the  first  year. 
A  number  of  alternative  phase-in 
plans  were  suggested.  A  back -loaded, 
non-linear  phase-in,  which  requires  little 
or  no  increase  in  permanent  capital 
ratios  during  the  first  and  second  year 
and  increasing  in  the  third  through  the 
fifth  year  was  the  alternative  most  often 
suggested.  However,  a  number  of 
commenters  suggested  extending  the 
phase-in  over  a  longer  period,  from  10  to 
15  years.  Several  commenters  suggested 
requiring  3  to  5  percent  by  1992,  with 
some  higher  figure,  6  to  7  percent,  to  be 
achieved  in  10  to  15  years.  One 
commenter  suggested  that  institutions 
be  allowed  to  set  their  own  phase-in 
standards.  Another  suggested  that  the 
FCA  establish  regulatory  oversight  on 
the  basis  of  an  institution-by-institution 
evaluation.  Establishing  subcategories 
of  institutions  by  financial  condition, 
with  appropriate  interim  standards  for 
each,  was  also  suggested. 

FCA  enforcement  of  its  capital 
standards  during  the  phase-in  period 
appeared  to  be  a  primary  concern  of 
those  who  commented  on  the  phase-in. 
While  some  commenters  supported 
enforcement  during  the  phase-in  period, 
which  the  1987  Act  appears  to 
contemplate,  two  senators  wrote  in 
opposition  to  enforcement  during  the 
phase-in  period.  Other  commenters 
proposed  that  FCA  develop  a  formal 
regulatory  forbearance  plan  that  would 


provide  a  "safe  harbor"  for  institutions 
that  are  making  reasonable  progress 
toward  meeting  their  minimum 
permanent  capital  standards.  Some 
suggested  that  the  granting  of 
forbearance  be  based  on  a  specified 
minimum  return  on  assets  and  others 
suggested  a  specified  increase  in  the 
permanent  capital  ratio  as  a  basis. 
Several  commenters  expressed  concern 
that  failure  to  attain  the  interim 
standard  would  automatically  result  in 
enforcement  action,  including  draconian 
measures  such  as  forced  merger  and 
liquidation,  despite  the  FCA's  assurance 
in  the  preamble  of  the  proposed 
regulation  that  it  would  take  into 
account  the  good  faith  efforts  and 
reasonable  progress  of  System 
institutions  in  determining  whether  an 
enforcement  action  is  appropriate.  Other 
commenters,  while  not  expressing  such 
a  concern,  appeared  to  assume  such  a 
result. 

In  response  to  the  concerns  expressed 
by  the  commenters,  the  FCA  is 
considering  incorporating  into  the  final 
capital  adequacy  regulation  forbearance 
criteria  based  on  an  annual  increase  in 
an  institution's  permanent  capital  ratio, 
which,  if  met,  would  ensure  that  no 
enforcement  action  based  solely  on 
failure  to  meet  the  minimum  permanent 
capital  standards  would  be  taken. 
However,  all  institutions  would  continue 
to  be  required  to  meet  their  minimum 
permanent  capital  standards  (including 
the  interim  standards)  before  any 
earnings  could  be  distributed  or  stock 
retired.  Under  the  plan  contemplated,  an 
institution  would  be  exempt  from 
regulatory  enforcement  action  imposed 
solely  for  failure  to  meet  its  minimum 
permanent  capital  standards  if  during 
each  year  from  1989  through  1993  it 
maintained  its  permanent  capital  ratio 
at  or  above  the  average  permanent 
capital  ratio  for  the  previous  year  plus  a 
specified  increase. 

Under  the  plan  contemplated,  the 
forbearance  criterion  for  1989  would  be 
the  institution's  permanent  capital  ratio 
as  of  December  31, 1987.  For  succeeding 
years,  the  forbearance  criteria  would  be 
determined  by  adding  a  specified 
forbearance  increment  to  the  prior 
year's  average  permanent  capital  ratio. 
These  increments  would  be  as  follows: 


Computation  year 

Fort)earance 

1990 „ 

SO  twsis  points 
75  basn  potnts. 
75  basis  ponts. 
100  basis  potnts. 

1991 

199? 

1993 

The  FCA  is  considering  whether  the 
forbearance  plan  should  be  extended 
beyond  1993  and  solicits  comments  on 
this  issue. 

The  average  permanent  capital  ratio 
for  an  institution  would  be  computed  by 
summing  the  adjusted  permanent  capital 
balances  computed  from  each  closing 
statement  for  that  year  (numerator)  and 
dividing  by  the  total  of  the  risk-adjusted 
assets  (denominator)  computed  from 
each  closing  statement  for  that  year.  For 
the  purpose  of  commenting,  respondents 
should  assume  that  until  1991,  the 
average  would  be  computed  using 
averages  of  monthend  balances,  and 
that  beginning  in  1991.  the  average 
would  be  computed  using  averages  of 
daily  balances. 

If  an  institution  maintains  its 
permanent  capital  ratio  throughout  a 
given  year  at  or  above  its  prior  year's 
average  plus  the  forbearance  increment, 
it  would  be  exempt  from  enforcement 
action  solely  for  failure  to  meet  its 
interim  minimum  permanent  capital 
standard  for  that  year.  For  example,  if 
the  average  permanent  capital  ratio  for 
an  institution  for  1990  were  3.80  percent, 
the  institution  would  meet  its 
forbearance  criterion  if  it  were  to 
maintain  its  permanent  capital  ratio  at 
or  above  4.55  (3.8  plus  .75)  during  1991. 
The  contemplated  plan  would  require 
the  institution  to  meet  this  criterion  at 
all  times  during  the  year.  The 
forbearance  plan  would  benefit 
primarily  institutions  that  have  starting 
permanent  capital  ratios  of  less  than  5 
percent,  since  at  that  point,  the 
forbearance  criteria  would  be  higher 
than  the  interim  minimum  standard. 

The  forbearance  standard  in  no  way 
precludes  the  FCA  from  taking 
enforcement  action  for  other  unsafe  or 
unsound  practices,  for  non-compliance 
with  statute  or  regulations,  or  any  other 
action  authorized  by  law. 

The  FCA  invites  comment  on  the 
forbearance  plan.  The  FCA  is 
considering  whether  the  phase-in  for  the 
interim  minimum  permanent  capital 
standards  should  be  nonlinear,  but  the 
purposes  of  commenting  on  the 
forbearance  proposal,  commenters 
should  assume  that  the  phase-in  is 
linear.  Since  there  is  no  requirement  for 
an  increase  in  the  permanent  capital 
ratio  in  1989,  the  increment  which  must 
be  added  to  the  December  31, 1987 
permanent  capital  ratio  to  determine  the 
interim  permanent  capital  standard 
would  be,  for  a  linear  phase-in,  25 
percent  per  year.  For  the  purpose  of 
commenting  on  the  forbearance  plan, 
commenters  should  assume  that:  (1)  The 
-minimum  permanent  capital  standard  is 
7  percent:  (2)  the  interim  standards  will 
begin  in  1989  (when  they  will  require 


institutions  to  match  the  December  31. 
1987  starting  ratio);  (3)  the  interim 
permanent  capital  standard  for  1990 
through  1993  will  be  25,  50,  75  and  100 
percent,  respectively  of  the  difference 
between  7  percent  and  the  starting  ratio. 

Authority:  12  U.S.C.  2154.  2243.  2252. 
section  310(a)  of  Pub.I,.  100-233. 
Date:  August  4. 1988. 

David  A.  Hill. 

Secretory.  Farm  Credit  Administration  Board 
|FR  Doc.  88-17993  Filed  8-9-88;  8:45  am] 

BILLING  CODE  670S-O1-II 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2.  22,  90 

(General  Docket  88-96] 

Amendment  of  the  Commission's 
Rules  Relative  to  Allocation  of  the 
849-851/894-896  MHz  Bands 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule:  extension  of  time 
for  reply  comments. 

SUMMARY:  This  action  grants  in  part  a 
Motion  for  Extension  of  Time  filed  by 
the  Puerto  Rico  Telephone  Company 
(PRTC).  PRTC  requested  a  30  day 
extension  of  time  for  parties  to  file 
replies  to  comments  filed  in  response  to 
the  Notice  of  Proposed  Rule  Making  in 
this  proceeding  (53  FR  17082,  05/13/88). 
PRTC  stated  that  an  extension  was 
necessary  due  to  the  large  volume  of 
material  filed  in  the  comments.  The 
Commission  concurs  that  an  extension 
is  desirable,  but  believes  that  an 
additional  30  days  is  excessive.  The 
Order,  therefore,  grants  a  15  day 
extension. 

DATE:  Reply  comments  are  now  due 
August  16.  1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julius  Knapp,  telephone  (202)  653-8108 

or  Rodney  Small,  telephone  (202)  653- 

8116. 

Fedornl  CommunicHlions  Commission. 

Thomas  P.  Stanley, 

Chipf  Engineer 

jFR  Doc.  88-18010  Filed  8-9-88:  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Parts  2  and  80 

(GEN  Docket  No.  88-372;  FCC  88-2461 

Automated  Maritime 
Telecommunications  Systems  (AMTS) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rules. 

summary:  This  document  proposes  to 
change  rules  applicable  to  Automated 
Maritime  Telecommunications  Systems 
(AMTS),  an  automated,  integrated 
communications  system  for  vessels  to 
use  as  they  move  along  an  entire  river 
system.  The  changes  proposed  are  to 
treat  all  AMTS  channels  on  an  equal 
basis  for  purposes  of  ensuring  against 
interference  to  television  broadcasting, 
to  expand  the  geographic  area  of  the 
service  to  make  it  available  nationwide, 
to  delete  a  requirement  that  a  system 
cover  at  least  60%  of  a  waterway  in 
favor  of  a  more  flexible  approach  and  to 
license  AMTS  operators  as  systems 
including  the  users  and  to  eliminate 
individual  licenses  for  ship  users.  These 
proposals  are  intended  to  make  AMTS 
available  in  more  areas. 
DATES:  Comments  are  due  on  or  before 
September  26, 1988.  Reply  comments  are 
due  on  or  before  October  11, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Fox  Foelak.  Private  Radio  Bureau. 
(202)  632-7197. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  GEN  Docket  No. 
88-372  adopted  July  20. 1988,  and 
released  August  4,  1988).  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  F'CC 
dockets  branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  140,  Washington. 
DC,  20037. 

Summary  of  Notice  of  Proposed  Rule 
making 

An  AMTS  provides  automated  voice 
and  data  communications  for  tugs  and 
barges  along  an  entire  river  system.  The 
FCC  established  the  AMTS  in  1981  to 
serve  the  Mississippi  River  System.  The 
FCC  expanded  it  to  the  Gulf  Intracoastal 
Waterway  in  1982  and  the  Gulf  of 
Mexico  in  1984,  but  said  then  it  was 
prudent  to  evaluate  an  operating  system 
before  extending  AMTS  nationwide. 
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The  AMTS  band  (216-220  MHz)  is 
adjacent  to  TV  channel  13  (210-216 
MHz)  and  the  FCC  has  rules  to  forestall 
the  possibility  of  interference  to  TV 
reception.  Of  the  four  AMTS  channel 
Groups,  A,  B.  C  and  D,  the  rules 
presently  prohibit  the  use  of  Groups  C 
and  D,  which  are  closer  to  channel  13 
than  Groups  A  and  B,  within  105  miles 
of  a  channel  13  station. 

The  FCC  noted  that  an  AMTS  system 
had  been  operating  for  over  a  year  on 
the  Mississippi  River  and  stated  that  it 
was  time  to  explore  the  benefits  of 
AMTS  nationwide.  It  also  proposed  to 
treat  the  Group  C  and  D  channels  on  the 
same  basis  as  the  Group  A  and  B 
channels,  that  is.  to  require  that 
applicants  design  systems  to  avoid 
interference  to  TV  and.  should 
interference  occur  in  spite  of  this 
precaution,  to  eliminate  it  or  cease 
operating  the  offending  station  within  90 
days.  It  also  proposed  to  delete  or 
change  a  requirement  that  an  AMTS 
system  cover  60%  of  a  navigable 
waterway  to  permit  greater  flexibility  in 
the  design  of  systems  to  offer  coverage 
over  marine  shipping  routes. 

Currently  the  FCC  licenses  the  AMTS 
operator  and  the  ship  users  individually. 
It  proposed  to  license  only  the  operator, 
as  a  system,  and  eliminate  licensing  the 
ship  users  individually.  Thus  a  ship 
could  begin  service  as  soon  as  it  had  a 
service  agreement  with  the  AMTS 
licensee,  without  having  to  obtain  an 
FCC  license  itself. 

Ordering  Clauses 

This  is  a  non-restricted  note  and 
comment  rule  making  proceeding.  See 
§  1.1206  of  the  Commission's  Rules,  47 
CFR  1.1206,  for  rules  governing 
permisssible  ex  parte  contacts. 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1960,  5  U.S.C.  605.  it  is  certified 
that  the  proposed  rule  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rules  make  additional  frequencies 
available  to  maritime  users  in  the  U.S.  A 
negative  impact  is  not  expected  for  any 
entity.  An  increase  in  the 
communications  services  available  to 
the  maritime  industry  would  result. 

The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
on  the  public. 

Authority  for  issuance  of  this  notice  is 
contained  in  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934.  as 


amended,  47  U.S.C.  154(i)  and  303(r). 
Pursuant  to  applicable  procedures  set 
forth  in  §§1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419.  interested  parties  may  file 
comments  on  or  before  September  26. 
1988  and  reply  comments  on  or  before 
October  11, 1988.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding. 

A  copy  of  this  Notice  of  Proposed 
Rule  Making  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 
H.  Walker  Feasler  HI, 

Ac  ling  Secretary. 

Proposed  Rules 

Parts  2  and  80  of  Chapter  I  of  Title  47 
the  the  Code  of  Federal  Regulations 
would  be  amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 1082. 
a.s  amended:  47  U.S.C.  154.  303,  unless 
otherwise  noted. 

§2.106    (Amended) 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  by 
removing  footnote  NG  121  from  column 
5  of  the  216-220  MHz  band  and  by 
removing  the  text  of  the  footnote  at  the 
end  of  the  table,  §2.106  Table  of 
Frequency  Allocations. 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authorily:  Sees.  4.  303.  48  Slat.  1066.  1082. 
as  amended:  47  U.S.C.  154.  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Slat. 
1064-1068.  1081-1105,  as  amended:  47  U.S.C. 
151-155.  301-609:  3  U.S.T.  3450.  3  U.S.T.  4726, 
12  U.S.T.  2377.  unless  otherwise  noted. 

§80.215    [  Amended  1 

2.  Section  80.215(h)  is  amended  by 
removing  paragraph  (h)(5)  and 
renumbering  tlie  remaining  paragraphs. 

§80.385    [Amended] 

3.  Section  80.383(a)  is  amended  by 
removing  the  second  sentence  in    • 
paragraph  (a)(2). 

§80.475    [Amended] 

4.  Section  80.475  is  amended  by 
removing  paragraph  (a)  and  the  first  two 
sentences  of  paragraph  (b).  and 
redesignating  the  current  paragraphs  (b) 


and  (c)  as  new  paragraphs  (a)  and  (b), 
respectively. 

§80.29    [Amended) 

5.  Section  80.29(a)  is  amended  by 
adding  one  additional  entry  at  the  end 
of  the  table,  as  follows: 


Type  of  change 


Required  acton 


Increased  number  of 
mobrles  (AMTS) 


Written  notice  to  the 
Commission 


§80.11 69    (Removed  and  Reserved ] 

6.  Section  80.1169  is  removed  and 
reserved. 

7.  A  new  §  80.54  is  added  as  follows: 

§80.54    Automated  IMaritime 
Telecommunications  System  (AMIS)— 
System  licensing. 

AMTS  licensees  will  be  issued 
blanket  authority  for  a  system  of  coast 
stations  and  mobile  units  (subscribers). 
AMTS  applicants  will  specify  the 
maximum  number  of  mobile  units  to  be 
placed  in  operation  during  the  license 
period. 

|FR  Doc.  88-18008  Filed  8-9-88;  8:45  am] 
BILLING  CODE  S7I2-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-367,  RM-6221] 

Radio  Broadcasting  Services;  Selma, 
AL 

AGENCV:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  by  Holder 
Communications  Corp.,  licensee  of 
Station  WTUN(FM).  Channel  261A, 
Selma.  Alabama,  seeking  the 
substitution  of  Channel  261C2  for 
Channel  261A  and  modification  of  its 
license  accordingly.  Reference 
coordinates  utilized  for  this  proposal  are 
those  of  the  petitioner's  presently 
licensed  site  at  32-26-02  and  87-00-40. 

DATES:  Comments  must  be  filed  on  or 
before  September  22,  1988.  and  reply 
comments  on  or  before  October  7.  1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  B. 
Kenkel,  Esq.,  Kenkel,  Barnard  & 
Edmundson.  1220-19th  St.,  NW..  «202. 
Washington.  DC  20036. 
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FOR  FUfrrHER  MFORMATtON  COMTACn 

Nancy  |oyner.  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-367,  adopted  June  29. 1988,  and 
released  August  1, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
(FR  Doc.  88-18095  Filed  8-9-88;  8:45  am] 

BILUNG  CODE  e712-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WildUfe  Service 
50  CFR  Part  14 

Humane  and  Healthful  Transport  of 
Wild  Mammals  and  Birds  to  the  United 
States 

AGENCV:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  its  intention  to 
propose  amendments  to  the  regulations 
governing  the  humane  and  healthful 
transport  of  wild  mammals  and  birds  to 
the  United  States  (50  CFR  14.101-204). 
Details  are  provided  of  those  provisions 
of  the  existing  regulations  believed  to  be 
in  need  of  clarification  or  revision.  All 


interested  persons  are  invited  to 
contribute  recommendations  to  be 
incorporated  into  a  proposed  rule. 
DATE:  Comments  on  this  notice  will  be 
accepted  until  September  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Marshall  P.  Jones,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  27329, 
Washington.  DC  20038-7329,  telephone 
(202)  343^963, 

SUPPLEMENTARY  INFORMATION:  In 
respon.se  to  the  Lacey  Act  Amendments 
of  1981,  the  Service  proposed  on 
December  4, 1985  (50  FR  49749)  to  adopt 
a  rule  governing  the  humane  and 
healthful  transportation  of  wild 
mammals  and  birds  to  the  U.S.  The 
proposal  was  based  in  large  part  on 
regulations  (9  CFR  Part  3)  published  by 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  implement  the 
Animal  Welfare  Act  (AWA)  and  the 
Live  Animal  Regulations  of  the 
International  Air  Transport  Association 
(lATA). 

The  Service  published  a  final  rule  on 
November  10, 1987  (52  FR  43278).  After 
publication  of  the  rule,  the  Service 
received  additional  comments  from 
affected  members  of  the  public 
maintaining  that  some  of  its  provisions 
were  not  clear,  were  unreasonable,  or 
could  actually  result  in  inhumane 
shipment  conditions.  The  rule  was  to 
have  taken  effect  on  February  8. 1988, 
but  because  of  the  substantial 
controversy  surrounding  it,  the  Service 
delayed  the  effective  date  until  August 
1, 1988. 

In  response  to  a  lawsuit,  however,  a 
preliminary  injunction  order  issued  on 
April  18, 1988,  by  the  United  States 
District  Court  for  the  District  of 
Columbia  ruled  that  delay  of  the 
effective  date  was  without  good  cause. 
Consequently,  the  rule  published  in 
November  remains  in  force  and  is 
effective  as  of  February  8, 1988,  as 
required  by  the  Court  Order.  A  notice 
announcing  implementation  of  the  rule 
was  pubhshed  on  April  27, 1988  (53  FR 
15041),  and  a  notice  of  the  Service's 
enforcement  policy  for  the  regulations 
was  published  on  May  23,  1988  (53  FR 
18287). 

The  Service  continues  to  believe  that 
certain  provisions  of  the  rule  as  it  now 
stands  require  clarification  or  revision 
and  intends  to  propose  such  revisions  as 
are  found  to  be  necessary  as  soon  as 
possible.  The  Service  is  now  gathering 
information  from  all  available  sources  to 
identify  any  needed  clarifications  or 
amendments.  As  an  aid  in  this  process, 
an  analysis  is  presented  below  of  issues 
that  have  been  raised  concerning  the 
rule  in  light  of  the  comments  received. 


The  analysis  is  presented  in  the  order  of 
the  numbered  paragraphs  of  the  final 
rule.  For  each  issue  identified,  (he 
analysis  indicates  provisions  of  the 
proposed  and  Tmal  rules  touching  on  it. 
summarizes  remaining  concerns,  and 
provides  a  potential  approach  to 
resolutions. 

.Authority:  Pub.  L.  97-79  (95  Stat.  1073). 
Preliminary  Analysis  of  Issues 
Section  14.102  Definitions. 
Carrier 

Proposed  rule:"  •  *  *  any  person 
.  .  .  transporting  wild  animals  or  birds 
for  hire." 

Final  rule:  "  '   '   '  for  hire, 
commercial  purposes,  or  for  exhibition." 

Remaining  concern:  in  response  to  the 
proposal,  a  circus  representative 
requested  exemption  for  circuses  that 
already  comply  with  rules  applying  to 
interstate  transport  adopted  under  the 
Animal  Welfare  Act  (AWA);  without 
explanation,  the  final  rule  appears  to 
have  definitely  included  circuses.  The 
circus  argues  that  it  is  already  subject  to 
AWA  rules  and  that  some  requirements 
of  the  new  rule.  e.g.  that  elephants  be 
maintained  in  individual  enclosures,  are 
inappropriate  for  circus  animals. 

Potential  approach:  Examine  rules 
implementing  AWA  an  ensure 
consistency  of  provisions  so  that 
shippers  are  not  subject  to  contradictorj' 
standards  under  the  two  sets  of 
requirements. 

Injured 

Proposed  rule:  Undefined. 

Final  Rule:  Undefined. 

Remaining  concern:  Because  the  rule 
specifies  special  certification  for 
transport  of  injured  animals,  one 
respondent  requested  that  the  term  be 
defined. 

Potential  approach:  Explain  in 
preamble  or  develop  a  definition. 

Normal  Rigors  of  Transportation 

Proposed  rule:  Undefined,  but  animals 
must  be  certified  able  to  withstand  such 
rigors. 

Final  rule:  "Established  level  or 
pattern  of  well-being  as  affected  by  the 
stress  of  transportation." 

Remaining  concern:  Definition  is 
unclear. 

Potential  approach:  Clarify  definition. 

Noxious  Machinery 

Proposed  rule:  Not  defined  or 
addressed. 

Final  rule:  Not  defined,  but  animals 
are  required  to  be  protected  from 
harassment  by  noxious  machinery. 
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Remaining  concern:  Respondents  are 
concerned  that  they  will  be  cited  for 
violation  of  a  vague  standard. 

Potential  approach:  Either  decide 
what  constitutes  noxious  machinery  and 
define  it,  or  delete  the  word  "noxious" 
and  simply  prohibit  harassment  by 
machinery.  In  the  latter  case,  consider 
defining  or  otherwise  explaining  the 
meaning  of  "harassment." 

Obvious  Distress 

Proposed  rule:  Not  defined,  but  the 
carrier  is  required  to  observe  whether 
animals  are  in  "obvious  distress." 

Final  rule:  Similar  requirements: 
information  describing  obvious  signs  of 
distress  required  to  be  attached  to 
enclosure. 

Remaining  concern:  Respondents 
maintain  that  signs  of  distress  may  not 
be  obvious,  particularly  to  untrained 
airline  personnel. 

Potential  approach:  Make  clear  by 
explaining  in  the  preamble  that 
description  of  signs  of  distress  is 
required  only  to  the  extent  that  they  are 
obvious  and  well  known. 

Physical  Trauma 

Proposed  rule:  Carr4er  is  required  to 
exercise  care  to  avoid  handling  animals 
in  such  a  manner  as  to  cause  physical 
trauma. 

Final  rule:  Unchanged. 

Remaining  concern:  Respondent 
requests  a  definition. 

Potential  approach.  Retain  the 
provision  as  is;  "physical  trauma"  has  a 
clear  enough  meaning  not  to  need  a 
definition,  and  the  requirement  is  only 
that  care  be  exercised,  not  that  all 
trauma  be  avoided. 

Primary  Conveyance 

Proposed  rule:  Sets  requirements  for 
conditions  in  a  primary  conveyance, 
defined  as  "*  *  *  instrumentality  for  the 
main  method  of  transportation 

Final  rule:  Unchanged. 

Remaining  concern.  Respondents 
question  which  is  the  primary 
conveyance  when,  e.g.  cargo  travels  200 
miles  in  8  hours  by  truck,  and  then  2000 
miles  in  5  hours  by  airplane. 

Potential  approach:  Explain  in 
preamble  that  intention  is  to  include  any 
conveyance  along  the  journey  that 
moves  cargo  for  a  significant  distance, 
so  that  there  may  be  several  "primary 
conveyances"  employed  in  the  course  of 
a  given  shipment.  Also  consider 
modifying  the  definition  to  make  it 
clearer. 

Psychological  Trauma 

Proposed  rule:  Required  carrier  to 
exercise  care  to  avoid  causing  emotional 
trauma. 


Final  rule:  Substituted 
"psychological"  for  "emotional"  and 

defined  psychological  trauma  as 

an  episode  that  creates  substantial  and 
lasting  damage  to  the  behavioral 
development  of  an  individual."  Required 
in  §  14.109(d)  that  care  be  exercised  to 
avoid  handling  a  primary  enclosure  in 
such  a  manner  as  to  cause  psychological 
trauma  to  animals.  Required  in  §  14.112 
that  carriers  not  permit  animals  to  be 
subjected  to  psychological  trauma 
during  transit. 

Remaining  concern:  Respondents 
indicate  that  the  definition  is  too  vague 
and  subjective  to  be  enforced. 

Potential  approach:  Retain  provision 
in  §  14.109  (d),  where  the  meaning  of  the 
provision  is  clear  in  context.  Delete  the 
requirement  from  §  14.112,  where  it  is 
vague.  Also  consider  rewording  the 
definition  to  make  it  clearer. 

Sufficient  Air 

Proposed  rule:  Does  not  define,  but 
requires  that  animals  be  provided 
sufficient  air  for  normal  breathing. 

Final  rule:  Essentially  unchanged. 

Remaining  concern:  Respondent 
requests  a  definition  of  the  term. 

Potential  approach:  Explain  in  the 
preamble  that  sufficiency  will  be 
determined  empirically,  i.e.  if  animals 
show  evidence  of  respiratory  stress  or 
suffocation,  air  was  not  sufficient. 
Continue  to  require  shippers  and 
carriers  to  ensure  ventilation  sufficient 
to  prevent  respiratory  distress  or 
suffocation,  since  lack  of  ventilation  is 
probably  the  greatest  cause  of  mortality 
in  wildlife  shipments. 

Wildlife/Wild  Animal 

Proposed  rule:  Contains  no  definition, 
but  provides  a  partial  explanation  in  its 
preamble. 

Final  rule:  Preamble  notes  a  comment 
requesting  a  definition  and  refers 
readers  to  50  CFR  10.12,  which  defines 
"wildlife"  but  not  "wild  animal." 

Remaining  concern:  Respondents 
continue  to  request  a  definition. 

Potential  approach:  Provide  a  clear 
definition. 

Section  14.104 

Requirement  for  English  Translations 

Proposed  rule:  Provided  that  any 
required  certificate  in  a  foreign  language 
be  accompanied  by  an  English 
translation. 

Final  rule-  Essentially  unchanged. 

Remainmg  concern:  A  representative 
of  the  pet  industry  requests  that  a 
requirement  similar  to  that  in  9  CFR 
92.2(c)(3)(i)  be  substituted;  i  e  that 
translation  be  provided  at  the  importer's 
expense,  but  that  it  not  necessarily 
accompany  the  shipment. 


Potential  approach:  Continue  to 
require  that  English  translation  of 
documents  needed  to  perform  inspeclicm 
accompany  shipment.  Consider 
specifying  what  would  constitute 
minimum  adequate  documentation. 

Section  14. 105 

Veterinarian's  Certificate 

Proposed  rule:  Required  inspection  by 
a  "salaried  veterinary  officer"  from  the 
government  of  the  country  of  origin. 

Final  rule:  Required  examination  by  a 
"qualified  veterinarian"  authorized  by 
the  government  of  the  country  of  origin. 

Remaining  concern:  Carriers  believe 
themselves  unable  to  guarantee  the 
qualifications  of  an  examining 
veterinarian. 

Potential  approach:  Require  that  a 
veterinarian  be  officially  certified  by  the 
country  of  origin;  explain  in  the 
preamble  that  verification  of  such 
certification  by  the  carrier  is  all  that  is 
required  and  that  carriers  will  not  be 
expected  to  judge  competence. 

Section  14.105(b) 

Attendants  for  Sick  or  Injured  Animals 

Proposed  rule:  No  provisions. 

Final  rule:  Required  that  a  sick  or 
injured  animal  be  accompanied  by  an 
attendant. 

Remaining  concern:  A  representative 
of  the  pet  industry  maintains  that 
injured  animals  can  be  safely  shipped 
without  attendants. 

Potential  approach.  Maintain  present 
requirement,  inasmuch  as  the  rule  is 
only  intended  to  allow  import  for 
medical  treatment,  or  allow  transport 
without  an  attendant  when  one  is 
certified  not  to  be  necessary  by  the 
inspecting  veterinarian. 

Section  14.105(c) 

Time  of  Tender 

Proposed  rule:  Required  that  animals 
be  delivered  to  carrier  no  more  than  6 
hours  before  scheduled  departure  m 
order  to  reduce  overall  length  of  time  in 
transit  and  consequently  reduce  stress. 

Final  rule.  Required  that  animals  be 
delivered  not  less  than  6,  but  not  more 
than  10,  hours  before  scheduled 
departure;  presented  the  new 
arrangement  as  an  attempt  to  increase 
the  fiexibility  of  the  requirement. 

Remaining  concern:  While  the 
proposed  rule  set  an  upper  limit  on  the 
time  an  animal  could  spend  in  a  holding 
facility,  the  final  version  sets  both  upper 
and  lower  limits.  The  lower  limit  is 
widely  perceived  as  far  too  long  to  be 
humane  or  even  practical.  Comments 
maintain  that  2  hours  before  departure 
is  a  customary  and  reasonable  standard 
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for  consignment  to  a  carrier.  The  6-hour 
minimum  time  limit  also  severely  limits 
the  ability  to  ship  at  optimum  times  of 
day  (especially  early  in  the  morning,  an 
ideal  time  in  tropical  areas),  since 
holding  facilities  may  not  be  open 
overnight.  If  more  than  one  carrier  is 
involved,  problems  of  connections  arise, 
and  overall  transport  time  may  become 
unreasonably  long. 

Potential  approach:  Consider  making 
the  upper  limit  longer  than  the  originally 
proposed  6  hours  (e.g.  8  hours)  if 
necessary  to  increase  flexibility. 
Eliminate  the  lower  limit  entirely  or 
reduce  it  to  sufficient  time  (e.g.  1-2 
hours)  to  ensure  that  shipments  are  not 
rushed  through  terminals  without  an 
opportunity  for  the  shipper  to  pass  along 
instructions,  etc.  Also  consider  allowing 
exceptions  to  upper  limit  where 
appropriate  holding  facilities  are 
available. 

Section  14.106(a)(G) 

Size  of  Spacer  Bars  on  Enclosures 

Proposed  rule:  Required  spacer  bars 
1.9  or  2.5  cm  (%  or  1  inch)  wide  on 
outside  of  primary  enclosures. 

Final  rule:  Required  that  a  spacer  bar 
be  '■*   *   *  10%  of  the  longest  dimension 
of  the  wall  *   *   *  to  which  it  is 
attached."  and  that  bars  "*   *   *  increase 
proportionally  with  the  increase  in 
number  of  animals  '  *  *"  when  more 
than  one  animal  is  placed  within  an 
enclosure. 

Remaining  concern:  The  requirement 
for  proportionality  to  the  number  of 
animals  results  in  impracticably  large 
and  destabilizing  spacer  bars  on 
enclosures  containing  more  than  a  few 
animals. 

Potential  approach:  Retain  a  version 
of  the  percentage  formula  with  upper 
and  lower  dimension  limits.  Delete  the 
proportionality  requirement,  but 
continue  to  require  increased  spacer 
size  within  an  upper  limit  where  several 
animals  are  contained  within  an 
enclosure. 

Section  14.]06(c) 

Cage  Paper  for  Birds 

Proposed  ru/p:  Required  that 
enclosures  for  birds  contain  absorbent 
litter. 

Final  rule:  Responding  to  comments 
that  litter  would  pose  a  danger  to  birds, 
required  instead  a  lining  of  "unsoiled 
paper." 

Remaining  concern:  No  need  has  been 
stated  for  paper  lining.  Birds  such  as 
macaws  would  probably  shred  paper  if 
it  were  provided. 

Potential  approach:  Consider  deleting 
the  requirement,  or  modifying  it  to 


specify  that  a  lining  of  non-dispersible 
absorbent  material  be  provided. 

Section  14.106(e) 

Marking  of  Primary  Enclosures 

Proposed  rule:  Required  markings  in 
lettering  2.5  cm  (1  inch)  high  to  indicate 
that  the  enclosure  contains  animals  and 
which  side  is  the  top. 

Final  rule:  Essentially  unchanged. 

Remaining  concern:  Shippers 
complain  that  lettering  size  is  too  large 
and  may  not  fit  on  some  enclosures. 
More  serious  is  the  indication  that  the 
required  marking  is  inconsistent  with 
existing  international  standards,  and 
that  writing  "this  side  up"  on  the  side  of 
an  enclosure,  as  required  by  the  rule, 
could  result  in  its  being  stowed  on  its 
side. 

Potential  approach:  Retain  the 
lettering  size,  which  appears  reasonable 
to  assure  legibility:  adopt  international 
marking  standards  to  indicate 
orientation  of  enclosure. 

Section  14.106(f) 

Attachment  of  Documents  to  Crates 

Proposed  rule:  Required  shipping 
documents  to  be  attached  to  the  outside 
of  a  primary  enclosure. 

Final  rule:  Specified  that  copies  of 
shipping  documents  be  attached  to  the 
enclosure. 

Remaining  concern:  Shippers  and 
carriers  indicate  that  documents  are 
increasingly  being  transferred 
electronically,  rendering  this 
requirement  impractical.  A  question  has 
been  raised  concerning  how  the 
requirement  contributes  to  the  goal  of 
the  regulations. 

Potential  approach:  Examine  the  need 
for  attaching  copies  of  shipping 
documents:  consider  requiring  only 
copies  of  documents  of  importance  to 
assure  humane  and  healthful  shipment, 
such  as  those  indicating  names  and 
addresses  of  consignor  and  consignee, 
species  of  animals,  and  date  shipment 
originated. 

Section  14.106(g) 

Requirement  That  Birds  Be  Provided  a 
Food  Container 

Proposed  rule:  Required  that  a  flange- 
sided  food  trough  be  provided  in  a 
primary  enclosure  for  birds. 

Final  rule:  Essentially  unchanged. 

Remaining  concern:  Comments 
indicate  that,  for  some  species,  seed 
scattered  on  the  bottom  of  the  enclosure 
may  be  more  appropriate. 

Potential  approach:  Consider  allowing 
seed  to  be  scattered  on  the  bottom  of  the 
enclosure  when  shown  to  be  appropriate 
for  a  given  species. 


Wood  Float  in  Water  Trough 

Proposed  rule:  Required  a  flange- 
sided  water  trough  in  enclosure  with 
birds. 

Final  rule:  Responding  to  comments 
that  open  water  troughs  would  pose  a 
danger  of  wetting  or  drowning  for  birds 
adopted  an  lATA  recommendation  that 
a  perforated  wooden  plate  be  floated  in 
the  trough. 

Remaining  concern:  Respondents 
maintain  that  birds'  beaks  can  become 
lodged  in  the  perforations  or  between 
the  float  and  the  side  of  the  trough, 
causing  suffocation  or  drowning. 

Potential  approach:  Several 
alternatives  are  available,  such  as 
allowing  a  foam  or  sponge  insert  in  the 
trough. 

Section  14.107(d) 

Stowage  for  Easy  Removal 

Proposed  rule:  ReqmreA  that 
enclosures  be  stowed  so  that  animals 
are  easily  removable  in  case  of 
emergency. 

Final  rule:  Required  that  enclosures 
he  easily  removable. 

Remaining  concern:  Shippers  and 
carriers  maintain  that  this  requirement 
unreasonably  constrains  the  need  to 
stow  cargo  so  that  an  airplane  is 
balanced,  etc.  The  requirement  also 
appears  to  be  contrary  to  the  "first-on. 
last-off  requirement  in  §  14.109(g). 

Potential  approach.  Review  the  need 
for  such  a  requirement  in  light  of  the 
considerations  advanced  by  carriers. 

Section  14.108(b) 

Potable  Water 

Proposed  rule:  Requires  that  animals 
be  provided  potable  water. 

Final  rule:  Essentially  unchanged. 

Remaining  concern:  Respondents 
advise  that  "potable"  has  an  accepted 
meaning  pertaining  to  suitability  for 
human  consumption  that  may  be 
inconsistent  with  the  needs  of  some 
animals. 

Potential  approach:  Consider 
replacing  "potable"  with  another 
appropriate  term,  such  as  "suitable  for 
drinking."  Explain  in  the  preamble  that 
water  is  to  be  clean  and  free  of  toxic 
substances  or  disease-causmg 
organisims. 

Section  14.108(e) 

USDA  Restrictions  on  Import  of  Fresh 
Food 

Proposed  rule  Required  the  carrier  to 
follow  instructions  provided  by  the 
shipper  as  to  feeding  during  shipment. 
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Final  rule:  Required  the  shipper  to 
provide  food  to  accompany  the 
shipment. 

Remaining  concern:  U.S.  Department 
of  Agriculture  (USDA)  regulations 
require  that  food  accompanying  a 
shipment  entering  the  U.S.  be  removed 
from  the  enclosure  and  destroyed. 

Potential  approach:  Consider  the  need 
to  ensure  that  food  is  replaced  for  any 
subsequent  shipment  within  the  U.S. 

Section  14.109(a) 

Observation  Every  4  Hoiu-s 

Proposed  rule:  Required  that  carrier 
inspect  animals  at  least  every  4  hours 
while  in  transit  if  they  are  in  an 
accessible  cargo  area. 

Final  rule:  Essentially  unchanged. 

Remaining  concern:  The  benefit  of 
having  inexperienced  cargo  handlers 
inspect  shipments  of  live  animals  has 
been  strongly  challenged.  Comments 
maintain  that  any  inspection  by 
unti^ined  personnel  would  be  more 
likely  to  cause  stress  to  animals  than  to 
do  any  good.  The  requirement  could  also 
lead  to  otherwise  unnecessary 
unloading  for  inspection  and  lengthen 
transit  time. 

Potential  approach:  Continue  to 
require  inspection  every  4  hours  when 
cargo  is  accessible,  but  specify  that 
inspection  is  to  extend  only  to 
verification  of  acceptable  temperature, 
integrity  of  enclosures,  and  adequacy  of 
ventilation  (i.e.  Has  the  load  shifted  in 
such  a  way  as  to  block  vents?).  Explain 
in  the  preamble  that  carrier  personnel 
are  not  expected  or  encouraged  to  peer 
into  enclosures,  and  that  enclosures  are 
not  to  be  off-loaded  at  intermediate 
stops  for  purposes  of  inspection. 

Section  14.109(c) 

Pressurization  Requirement 

Proposed  rule:  Contained  no 
requirement  for  cargo  area 
pressurization. 

Final  rule:  Requires,  without 
explanation  in  preamble,  that  carrier 
maintain  pressure  equivalent  to  a 
maximum  altitude  of  8000  feet  in  cargo 
space. 

Remaining  concern:  Respondents 
advise  that  aircraft  cargo  holds  may  not 
be  pressurized  and  that  some  animals 
may  be  comfortable  at  pressures 
equivalent  to  higher  altitudes.  At  any 
rate,  a  substantive  new  requirement  was 
added  without  explanation  or  an 
opportiuiity  for  comment. 

Potential  approach:  Consider 
changing  prescribed  altitude 
equivalence  limit,  considering 
pressurization  implicit  in  the 
requirement  for  adequate  ventilation,  or 
allowing  exceptions  to  the  limit  for 


animals  that  would  not  be  harmed  by 
lower  pressure. 

Section  14.109(f) 

Prohibition  Against  Olfactory  Contact 

Proposed  rule:  No  provision. 

Final  rule:  Required  that  incompatible 
animals  be  maintained  so  that  they  are 
not  in  olfacory  contact. 

Remaining  concern:  Olfactory 
abilities  for  many  animals  may  be 
difficult  to  determine  and  thus  the 
requirement  may  be  unenforceable. 

Potential  approach:  Delete  the 
requirement,  or  retain  it  only  for 
instances  where  it  is  enforceable. 

Section  14.109(g) 

First-on,  Last-off  Loading 

Proposed  rule:  No  provision  in 
proposal. 

Final  rule:  "Unless  prevented  by 
normal  aircraft  loading 
procedures  *  *  *"  animals  must  be  first 
loaded  and  last  unloaded  cargo,  to 
reduce  stress  from  unloading  at 
intermediate  stops. 

Remaining  concern:  Shippers 
generally  recommend  exactly  the 
reverse  in  order  to  reduce  amount  of 
time  animals  spend  in  cargo  holds  and 
to  avoid  the  possibility  of  animal  crates 
being  crushed  or  stifled  by  later-loaded 
cargo.  In  any  event,  the  requirement  is 
easily  circumvented  by  development  of 
"aircraft  loading  procedures." 

Potential  approach:  Delete  the 
requirement;  encourage  minimizing 
intermediate  off-loading  by  other  means. 

Section  14.112 

Burden  of  Proof  for  "Harm" 

Proposed  rule:  No  provision. 

Final  rule:  Required  that  a  carrier  not 
permit  animals  to  be  harmed  physically 
or  psychologically  by  exposure  to 
inappropriate  conditions.  This  provision 
was  designed  to  encoiorage  use  of 
automatic  monitoring  devices. 

Remaining  concern:  Shippers  and 
carriers  express  uncertainty  regarding 
the  extent  of  their  liability.  The  rule 
allows  evidence  of  adherence  to 
temperature,  pressure,  and  ventilation 
standards  to  satisfy  the  requirement. 
However,  monitoring  equipment 
attached  to  the  hull  of  an  airplane 
requires  Federal  Aviation 
Administration  certification,  and 
personal  monitoring  of  a  caj-go  hold  may 
not  be  possible.  In  addition  it  is  unclear 
how  one  might  demonstrate  compliance 
with  the  standard  for  adequate 
ventilation  by  reference  to  a  monitoring 
device. 


Potential  approach:  Determine  the 
feasibility  of  monitoring  conditions  in 
transit. 

Section  14.121(b) 

Tuberculosis  Test 

Proposed  rule:  No  requirement. 

Final  rule:  Without  explanation  in 
preamble,  requires  a  negative 
tuberculosis  test  for  import  of  any  old- 
world  primate. 

Remaining  concern:  It  is  not  clear  that 
such  a  test  has  any  relation  to  the 
primary  piuposes  of  the  rule;  it  is  also  a 
substantive  provision  added  to  the  final 
rule  without  an  opportimity  for  public 
comment.  Respondents  maintain  that 
the  rate  of  "false  positives"  and  "false 
negatives"  for  this  test  is  high  and  that 
testing  before  shipment  may  interfere 
with  post-shipment  testing  that  is  now 
routine. 

Potential  approach:  Delete  the 
requirement  unless  its  usefulness  and 
necessity  can  be  supported. 

Sections  14.122(a),  14.142(b),  14.152(c). 
14.172(b) 

Number  of  Primates,  Ungulates,  Small 
Mammals,  or  Bats  Allowed  Per  Primary 
Enclosure 

Proposed  rule:  Provided  density 
guidelines  for  small  mammals,  but  these 
only  applied  to  rodents;  other  groups 
were  generally  limited  to  one  per 
enclosure,  with  exceptions  for  mated  or 
habituated  pairs  and  mothers  with 
young. 

Final  rule:  Revised  the  density 
guidelines,  but  still  applied  them  only  to 
rodents;  essentially  maintained  the 
other  limits,  but  allowed  a  mother  with 
young  to  be  transported  only  for  medical 
reasons. 

Remaining  concern:  Comments 
maintain  that  certain  small  mammals, 
including  smaller  ungulates,  primates, 
and  bats,  may  be  safely  transported  in 
groups  of  more  than  two,  and  that 
transport  in  groups  may  even  have  a 
calming  effect  for  some  species. 

Potential  approach:  Consider  the 
reasonableness  of  allowing  greater 
numbers  of  certain  kinds  of  animals  per 
enclosure  when  this  would  contiibute  to 
more  humane  conditions. 

Section  14.124  (b) 

Separation  of  Primates  in  Conveyance 

Proposed  rule:  Required  that  care  be 
taken  to  keep  primate  species  separate 
in  primary  conveyance  in  order  to 
minimize  the  risk  of  spreading  disease 
from  one  species  to  another. 

Final  rule:  Unchanged. 

Remaining  concern:  A  comment 
maintains  that  the  requirement  is 
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unnecessarily  restrictive,  and  that  there 
is  no  evidence  of  spread  of  disease 
between  species  in  cargo  hold. 
Potential  approach:  Consider 
necessity  for  retaining  this  provision  in 
light  of  behavioral  characteristics  of 
primates  and  susceptibility  to  cross- 
species  infection. 

Section  14.133(a) 

Frequency  of  Feeding  for  Marine 
Mammals 

Proposed  rule:  Required  that  marine 
mammals  not  be  transported  for  more 
than  36  hours  without  being  fed. 

Final  rule:  Unchanged. 

Remaining  concern:  A  comment 
indicates  that  pinnipeds  are  adapted  to 
fasting  for  much  longer  periods,  and  that 
the  presence  of  spoiled  food  may  pose  a 
greater  danger  than  does  the  lack  of 
feeding. 

Potential  approach:  Retain  provisions 
inasmuch  as  an  attendant  is  required  to 
accompany  such  shipments  and  would 
be  able  to  remove  spoiled  food. 

Section  14.142(e) 

Required  Water  Tray  for  Ungulates 

Proposed  rule:  No  provision. 

Final  rule:  Required  that  the  primary 
enclosure  of  an  imgulate  have  a  water 
trough  that  may  be  "*  *  *  slipped  into 
the  crate  through  a  shallow  trap  door." 
and  "•  *  *  securely  hung  on  the  outside 
of  the*  •  'enclosure*  *  *" 

Remaining  concern:  This  is  a 
potentially  signiHcant  change  that  is 
unexplained  in  the  preamble  and 
difHcult  to  interpret.  One  comment 
indicates  that  such  a  trough 
arrangement  would  be  hazardous  to  the 
animal  in  the  enclosure. 

Potential  approach:  Re-evaluate  the 
need  for  this  provision;  consider 
clarifying  or  amending,  so  that  trough 
would  not  be  on  floor  of  enclosure  and 
hazardous  to  the  animal. 

Section  14.143 

Common  Temperature  Requirements  for 
Elephants  and  Ungulates 

Proposed  rule:  Grouped  elephants 
with  ungulates  for  purposes  of  setting 
temperature  standards. 

Final  rule:  Unchanged. 

Remaining  concern:  One  comment 
indicates  that  it  is  inappropriate  to 
apply  common  temperatiu*e 
requirements  to  elephants  and 
ungulates,  because  the  former  have 
efficient  thermoregulation  by  means  of 
their  ears,  and  the  latter  are  notoriously 
prone  to  overheating. 

Potential  approach:  Consider 
separating  standards  for  elephants  from 
those  of  ungulates. 


Section  14.182(b) 
Requirement  for  Perches 

Proposed  rule:  Required  that  perches 
be  provided  for  birds  that  rest  by 
perching. 

Final  rule:  No  change. 

Remaining  concern:  Comments 
indicate  that  birds  are  often  shipped  in 
enclosures  without  perches,  that  this  is 
safe,  and  that  perches  may  pose  a 
danger  of  injury.  Nevertheless,  lATA 
regulations  also  require  perches. 

Potential  approach:  Determine 
whether  requirement  for  perches  should 
be  modified. 

Sections  14.182(c).  14.192(c) 

Sufficient  Space  for  Birds  to  Stretch 
Wings 

Proposed  rule:  Required  that 
enclosures  for  parrots,  pigeons,  and 
passerines  be  large  enough  so  that  birds 
can  perch  and  spread  wings  without 
touching  neighbors  and  turn  around  on 
perches.  Enclosures  for  raptors  were 
required  to  be  large  enough  for  them  to 
turn  around  on  perches,  but  not  fully 
extend  wings. 

Final  rule:  Required  that  perching 
birds  be  allowed  sufficient  room  to 
*'*  *  *  stretch  each  wing  [unclear  what 
this  means]  without  contact  with 
another  bird,"  but  not  to  fly.  Raptors  are 
required  to  have  sufficient  room  to 
stretch  wings  without  injury. 

Remaining  concern:  The  final  rule  is 
ambiguous  and  possibly  contradictory, 
in  that  some  birds  will  fly  if  given 
sufficient  room  to  stretch  their  wings.  In 
addition,  comments  point  out  that  birds 
may  travel  more  safely  if  restricted  to 
more  confining  enclosures. 

Potential  approach:  Clarify  the 
ambiguous  or  contradictory  language; 
consider  adopting  LATA  standards, 
which  require  sufficient  room  for  all 
birds  to  perch  simultaneously  and  for 
raptors  to  tiun  around,  but  not  stretch 
wings  fully;  or  develop  another 
approach  to  ensuring  adequate  space 
within  enclosures. 

Section  14.182(e) 

Prohibition  Against  Mixing  Species  of 
Birds 

Proposed  rule:  Prohibited  more  than 
one  species  of  bird  being  transported  in 
the  same  primary  enclosure. 

Final  rule:  Essentially  unchanged. 

Remaining  concern:  Respondents 
maintain  that  certain  bird  species  may 
be  safely  shipped  in  mixed  groups. 

Potential  approach:  Retain  provision 
unless  a  list  of  species  compatible  with 
one  another  can  be  developed. 


Additional  Issues 

In  addition  to  those  discussed  above, 
the  following  issues  that  are  not 
conveniently  referable  to  specific 
paragraphs  of  the  rule  have  been  raised 
in  comments  received  or  in  the  course  of 
the  Service's  analysis: 

Allocable  Temperature  Ranges 

Proposed  rule:  Temperature  standards 
for  mammals  were  adapted  from 
regulations  implementing  the  Animal 
Welfare  Act  (9  CFR  Subchapter  A) 
standards  for  birds  were  developed  in 
consultation  with  APHIS  and 
aviculturists. 

Final  rule:  Allowable  temperatures 
were  generally  lowered  by  b°-\h°  F  (2.8* 
-8.4*  c). 

Remaining  concern:  Adherence  to  the 
temperature  requirements  of  the  final 
rule  could  effectively  prohibit 
exportation  from  certain  tropical  areas 
for  much  of  the  year  without  a  clearly 
demonstrated  need  to  do  so.  In  addition, 
the  allowable  temperature  ranges  for 
some  animals  (e.g.  elephants)  may  be 
well  below  those  to  which  the  animals 
are  normally  accustomed,  and  may 
actually  pose  a  threat  of  hypothermia  in 
some  cases. 

Potential  approach:  Solicit  expert 
advice  and  consult  sources  to  develop 
appropriate  temperature  ranges. 

Need  for  Restraints  for  Some  Birds 

Proposed  rule:  Not  addressed. 

Final  rule:  Not  addressed. 

Remaining  concern:  Comments 
indicate  that  it  is  common  practice  to 
ship  some  birds,  e.g.  flamingos,  with 
their  wings  wrapped  in  cloth  to  prevent 
injury. 

Potential  approach:  Explicitly 
incorporate  LATA  standards,  which 
already  provide  for  this  practice. 

Codification 

Proposed  rule:  Established  separate 
sets  of  regulations  for  each  group  of 
animals. 

Final  rule:  Gathered  common 
requirements  for  all  groups  in  one  place, 
then  provided  more  specific 
specifications  for  each  group.  Within 
each  set  of  specifications,  it  required 
compliance  as  well  with  the  general 
provisions,  but  located  this  requirement 
within  a  numbered  paragraph  titled 
"Consignment  to  carrier  for  transport." 

Remaining  concern:  The  location  of 
the  requirement  to  comply  with  the 
general  provisions  renders  it  ambiguous 
and  possibly  unenforceable. 

Potential  approach:  Relocate  the 
requirement  in  its  own  paragraph  with  a 
title  such  as  "Other  applicable 
provisions." 


30082 


Federal  Register  /  Vol.  53.  No.  154  /  Wednesday.  August  10.  1988  /  Proposed  Rules 


In  formulating  a  proposal  to  amend  its 
legulations,  the  Service  welcomes  comments 
and  recommendations  concerning  the  issues 
identified  above.  The  Service  will  also 
directly  contact  persons  with  technical 
qualifications  in  animal  care  vetmitwry 
science,  and  transportation  to  contribute  to 
proposed  amendments.  Information  is 
particularly  sought  concerning  provisions  in 
need  of  amendment  that  may  have  been 
overlooked  in  the  preliminary  analysis  or 
potential  approaches  to  resolving  issues  that 
appear  to  be  inappropriate. 

Author 

The  principal  author  of  this  notice  is 
Dr.  John  J.  Fay,  Division  of  Eodangered 
Species  and  Habitat  Conservation,  500 
Broyhili.  U.S.  Fish  and  Wildlife  Service, 
Washington,  DC  20240.  telephone  703/ 
235-1975. 

Date:  July  20.  1986. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
(FR  Doc.  88-17781  Filed  8-9-8&  8:45  am] 

BIUJNG  CODE  4310-5»4I 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Parts  600, 601, 604,  and  605 
[Docket  No.  80225-8025] 

Style  Guide,  Regional  Fishery 
Management  Councils,  Other 
Applicable  Law,  Guidelines  for  Council 
Operations  and  Administration 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


action:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Secretary  of  Commerce 
extends  from  August  9, 1988.  to 
September  1, 1988.  the  comment  period 
for  the  proposed  rule,  published  at  53  FR 
21863,  June  10, 1988,  revising  regulations 
and  guidelines  concerning  the  operation 
of  Regional  Fishery  Management 
Councils  (Councils)  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act). 

This  extension  of  the  comment  period 
is  to  allow  time  for  the  Councils  to 
complete  the  review  and  summary  of 
individual  and  consensus  positions 
discussed  at  the  Council  Chairmen's 
meeting  held  at  Homer.  Alaska  on  July 
29-30, 1988.  All  public  comments 
received  by  Sepetmber  1, 1988  will  be 
considered. 

DATE:  Public  comment  period  extended 
from  August  9. 1988,  to  September  1. 
1988. 

ADDRESS:  Send  comments  to  Richard  H. 
Schaefer.  Office  of  Fisheries 
Conservation  and  Management. 
National  Marine  Fisheries  Service.  1825 
Connecticut  Avenue  NW..  Washington. 
DC  20235. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  H.  Schaefer,  telephone  (202) 
673-5263. 

SUPPLEMENTARY  INFORMATION:  Section 
302(f)(6}  of  the  Magnuson  Act  requires 
each  Council  to  determine  its 
organization,  and  prescribe  its  practices 
and  procedures  for  carrying  out  its 
functions  under  the  Act  in  accordance 
with  such  uniform  standards  as  are 


prescribed  by  the  Secretary  of 
Commerce.  The  proposed  rule  includes 
the  uniform  standards  governing  the 
operations  of  the  Councils,  implements 
parts  of  Title  I  of  Pub.  L.  9»-659  which 
amends  the  Magnuson  Act.  clarifies 
instructions  of  the  Secretary  of 
Commerce  on  other  statutory  and 
regulatory  requirements  affecting  the 
Councils,  and  adjusts  the  fishery 
management  planning  and  development 
procedures  in  line  with 
recommendations  of  two  fishery 
management  studies  commissioned  by 
NOAA  in  1985  and  1986. 

Section  302(k)  of  the  Magnuson  Act 
requires  the  disclosure  by  Council 
nominees,  appointees,  voting  members, 
and  Executive  Directors  of  certain 
financial  interests,  and  that  these 
disclosures  be  made  in  accordance  with 
such  procedures,  and  at  such  times,  as 
the  Secretary  prescribes  by  regulation. 
Section  601.37  of  this  proposed  rule 
addresses  these  financial  disclosure 
requirements  and  will  therefore  be 
published  as  an  interim  final  rule 
without  regard  to  this  extension  of  the 
comment  period  to  permit  the  filing  of 
such  required  disclosures  as  soon  as 
possible.  However,  comments  will 
continue  to  be  accepted  on  §  601.37  until 
September  1. 

Authority:  16  U.S.C.  1801  el  seq. 

Dated:  August  5. 1988. 
James  E.  Douglai.  Jr., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(PR  Doc.  88-18076  Filed  8-5-88;  4:36  pm) 
BIUJNG  CODE  3SH>-»-M 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  5. 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contract 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Agriculture  Marketing  Service 
Tobacco  Reports 

TB-26  &  TB-39 
Quarterly 

Business  or  other  for-profit;  Small 
businesses  or  organizations;  700 
responses;  650  hours 
Larry  L.  Crabtree  (202)  447-3489 

•  National  Agricultural  Statistics 
Service 

Sugar  Market  Statistics 

Quarterly 

Businesses  or  other  for-profit;  312 

responses;  314  hours 
Larry  Gambrell  (202)  447-7737 

•  Agricultural  Marketing  Service 
Almonds  Grown  in  California: 

Marketing  Order  981 
Almond  Board  of  California  forms 
Recordkeeping;  On  occasion;  Monthly; 

Other:  Semi-monthly 
Businesses  or  other  for-profit;  5662 

responses;  4951  hours 
Virginia  M.  Olson  (202)  447-5057 

•  Agricultural  Marketing  Service 
Walnuts  Grown  in  California  Marketing 

Order  No.  984 
Recordkeeping;  On  occasion;  Monthly; 

Annually 
Businesses  or  other  for-profit;  29,821 

responses;  62,418  hours 
Virginia  Olson  (202)  447-5057 

Revision 

•  Food  and  Nutrition  Service 
Affidavit  of  Returned  or  Exchange  of 

Food  Coupons 
Form  FNS-135 
Recordkeeping;  On  occasion 
State  or  local  governments;  63,626 

responses;  17,408  hours 
Paul  Jones  (703)  756-3385 

•  Agricultural  Marketing  Service 
Navel  Oranges  Grown  in  Arizona  and 

Designated  Part  of  California — 

Marketing  Order  No.  907 
Recordkeeping;  On  occasion;  Weekly; 

Annually;  Biennially 
Farms:  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 
174,376  responses;  22,533  hours 
Virginia  M.  Olson  (202)  447-5057 

Reinstatement 

Economic  Research  Service 
Cost  of  Producing  Sugarcane  and 

Processing  Sugarcane  and  Sugarbeets 
Other:  Every  4  to  6  years 
Farms;  Small  businesses  or 

organizations;  92  responses;  92  hours 


Luigi  Angelo  (202)  786-1889 
Donald  E.  Hulcher, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  88-18091  Filed  8-9-88;  8:45  am] 
BILLING  CODE  341(MI1-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Carnegie- 
Mellon  University  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
Subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5:00  p.m.  in  Room  1523,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington,  DC. 

Docket  Number:  88-048R.  Applicant: 
Carnegie-Mellon  University,  Mellon 
Institute,  4400  Fifth  Avenue,  Pittsburgh, 
PA  15213.  Instrument:  Crystal  Growth 
Furnace.  Manufacturer:  Crystalox,  Ltd., 
United  Kingdom.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  January  22. 
1988. 

Docket  Number:  88-121R.  Applicant: 
Marine  Science  Program,  University  of 
North  Carolina,  CB  3300  12-5  Venable 
Hall,  Chapel  Hill,  NC  27599.  Instrument- 
Five  Radon  Gas  Detectors.  Model  PMT- 
TEL.  Manufacturer:  Pylon  Electronics, 
Canada.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  April  27, 1988. 

Docket  Number:  88-223.  Applicant: 
University  of  Delaware,  Newark,  DE 
19716.  Instrument:  Electron  Microscope 
with  Accessories,  Model  CEM  902. 
Manufacturer:  Carl  Zeiss,  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  to  investigate  structural 
parameters  of  permeability  in  the  wall 
of  blood  capillaries.  Of  particular 
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importance  is  the  vesicular  system  in 
the  endothelial  cells  comprising  the 
capillary  wall.  In  addition,  the 
instrument  will  be  ased  in  a  graduate 
level  laboratory  course  entitled 
"Techniques  in  Electron  Microscopy" 
(B617]  and  an  undei^-aduate  level 
course  (B  471)  in  a  B.S.  {irograin  in 
Biotechnology.  The  objectives  of  these 
courses  are  training  students  in  the 
preparation  of  biological  specimens  for 
transmission  and  scanning  electron 
microscopy,  recording  of  electron 
images  and  interpretation  of 
ultrastructural  features.  Application 
Received  by  Commissioner  of  Customs: 
July  18, 1968. 

Docket  Number:  88-224.  Applicant 
Beth  Israel  Hospital,  330  Brookline  Ave.. 
Boston,  MA  02215.  Instrument:  Electron 
Microscope,  Model  CM  10. 
Manufacturer:  N.  V.  Philips.  The 
Netherlands.  Intended  Use:  Study  of  the 
ultrastructural  features  of  human  and 
experimental  animal  tissues  in  a  variety 
of  research  proiects  including  but  not 
limited  to  the  following: 

1.  Basophil/mast  cell  function. 

2.  Role  of  mast  cells  in  inflammation 
and  immunity. 

3.  Biology  of  solid  tumor  growth. 

4.  Human  eosinophils — mechanisms  of 
function  in  allergy. 

5.  Structure-function  relationships  in 
the  alimentary  tract 

6.  Cytoplasmic  lipid  bodies  of 
inflammatory  cells, 

7.  Pathogenesis  of  tumor  stroma 
generation, 

8.  Biochemical  relationships  of 
basophils  and  eosinophils, 

9.  Pathogenesis  of  ileal  pouch 
inflammation  and, 

10.  Regulation  and  significance  of 
mast  cell  heterogeneity. 

Application  Received  by 
Commissioner  of  Customs:  July  18, 1988. 

Docket  Number:  88-225.  Applicant: 
National  Bureau  of  Standards.  B/306 
Metrology  Bldg.,  Gaithersburg,  MD 
20899.  Instrument:  FTI 
Spectrophotometer  System,  Model 
DA3.16.  Manufacturer  BOMEM.  Inc., 
Canada.  Intended  Use:  Study  of  the 
scattering  in  reflection  properties  of 
materials  for  NBS  and  the  United  States 
Air  Force.  Application  Received  by 
Commissioner  of  Customs:  July  19, 1988. 

Docket  Number  88-227.  Applicant- 
Texas  AAM  University,  College  Station, 
TX  77843.  Instrument  Gas  Isotope  Ratio 
Mass  Spectrometer.  Manufacturer  CJS 
Sciences,  Ltd.,  U.K.  Intended  Use:  This 
instrument  will  be  used  to  make  high 
precision  (0.0025)  measurements  of  V/ 
'H,  "C/'<],  "N/'t«J,  '<0/"0,  and  ^^/''S 
ratios  in  natural  Mg— k.  and  inorganic 
materials  in  order  to  study  the 
movement  of  energy,  water,  and 


nutrients  through  rangeland  ecosystems. 
The  materials  to  be  analyzed  in  these 
studies  include  plant  tissues  (e.g.  leaves, 
stems,  roots],  animal  tissues  and 
excreta,  soil  organic  carbon  and 
carbonates,  inorganic  and  organic  soil 
nitrogen  compounds,  environmental 
water  (from  plant  and  animal  tissues, 
soils,  rainfall,  rivers  and  lakes),  and 
organic  and  inorganic  sulfur  compounds 
present  in  soils  and  plants.  Application 
Received  by  Commissioner  of  Customs: 
July  la  1988. 

Docket  Number  88-228.  Applicant 
University  of  Kentucky,  Sanders-Brown 
Center  on  Aging,  101  Sanders-Brown 
Bldg.,  800  S.  Limestone.  Lexington,  KY 
40536-0230.  Instrument  Electron 
Microscope  with  Accessories,  Model  EM 
902PC.  Manufacturer  Carl  Zeiss.  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  to  study  the  brains  from 
patients  with  Alzheimer's  disease  and 
other  central  nervous  system 
degenerative  diseases.  In  addition,  it 
will  be  used  to  study  aging  in  other 
human  tissues  and  tissues  from 
experimental  animals.  The  materials  to 
be  investigated  will  be  autopsied 
neocortex,  hippocampus,  amygdala  or 
peripheral  nerves  and  biopsied 
nercortex  or  peripheral  nerves.  The 
overall  major  objective  of  the 
investigations  is  to  define  the  alterations 
in  the  nervous  system  with  aging. 
Application  Received  by  Commissioner 
of  Customs:  July  19,  1988. 

Docket  Number  88-229.  Applicant 
University  of  Virginia,  Department  of 
Pathology,  Box  214.  Medical  Center. 
Charlottesville,  VA  22908.  Instrument 
Electron  Microscope  with  Accessories, 
Model  CEM  902.  Manufacturer  Carl 
Zeiss,  West  Germany.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  plasma  membranes  of  mammalian 
cells  and  artificially  constructed  cell 
membranes.  These  studies  will  include 
investigation  of  the  organization  of 
glycosphinogolipid  in  liposomal  systems 
and  plasma  membranes.  In  addition,  the 
instrument  will  be  used  in  graduate 
training  in  Pathology  and  Cell  Biology. 
Application  Received  by  Commissioner 
of  Customs:  July  19. 1988. 

Docket  Number  88-230.  Applicant 
University  of  Kentucky,  Department  of 
Anatomy  and  Neurobiology,  MS209 
Medical  Center,  800  Rose  Street, 
Lexington,  KY  40536-0084.  Instrument 
Electron  Microscope,  Model  H-700-3T. 
Manufacturer  Hitachi  Scientific.  Japan. 
Intended  Use:  The  instrument  will  be 
used  to  investigate  the  mechanisms  that 
the  central  nervous  system  utilizes  to 
control  the  cardiovascular  and 
respiratory  systems,  the  aging  process  of 
the  brain,  the  effects  of  cigarette 
smoking  on  the  lungs,  the  localization  of 


hormones  in  the  brain,  and  the 
permeability  of  the  blood  vessels  in  the 
brain  that  have  no  blood  brain  barrier. 
The  experiments  are  centered  around 
the  morphological  basis  for  functional 
phenomena.  In  addition,  the  instrument 
will  be  used  in  the  course  Anatomy  662 
Ultrastructural  Anatomy  which  is 
intended  to  acquaint  the  student  with 
the  theory  and  techniques  of  electron 
microscopy  using  both  the  transmission 
electron  microscope  and  the  scanning 
electron  microscope.  Application 
Received  by  Commissioner  of  Customs: 
July  20. 1988. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-18017  Filed  S-0-88:  8:45  am] 

BILUNQ  COOE  3S10-OS-M 


Consolidated  Decision  on  Applications 
for  Duty*Free  Entry  of  Scientific 
Instruments;  Department  of  Energy  et 

al. 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientinc,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14lh  and 
Constitution  Avenue.  NW.,  Washington. 
DC. 

Decision:  Denied.  Applicants  have 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instruments  for  the 
intended  purposes  are  not  available. 

Reasons:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  each  of  the  listed  dockets. 

Docket  Number  88-309.  Applicant: 
U.S.  Department  of  Energy,  Argonne 
National  Laboratory,  Argonne,  IL  60439- 
4812.  Instrument  Stopped-Flow 
Spectrophotometer,  Model  SU-40A. 
Manufacturer:  Hi-Tech  Scientific, 
United  Kingdom.  Denial  Without 
Prejudice  to  Resubmission:  February  19, 
1988. 

Docket  Number  87-227.  Applicant 
American  Red  Cross,  Detroit,  MI  48232. 
Instrument  Rapid  Kinetic  Accessory, 
SFA-11.  Manufacturer  Hi-Tech,  United 
Kingdom.  Denial  Without  Prejudice  to 
Resubmissimi:  May  12. 1988. 

Docket  Number  87-253.  Applicant 
Boston  University,  Boston,  MA  02215. 
Instrument  Rapid  Kinetics  Accessory, 
Model  SFA-11.  Manufacturer  Hi-Tech 
Scientific,  United  Kingdom.  Denial 
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Without  Prejudice  to  Resubmission: 
May  12. 1968. 

Docket  Number  87-278.  Applicant: 
George  Mason  University,  Fairfax,  VA 
22030.  Instrument:  Rapid  Kinetics 
Accessory  for  UV/Vis 
Spectrophotometer.  Model  SFA-11. 
Manufacturer  Hi-Tech  Scientific. 
United  Kingdom.  Denial  Without 
Prejudice  to  Resubmission:  May  12, 
1988. 

Docket  Number  88-047.  Applicant: 
Florida  State  University,  Talahassee,  FL 
32308.  Instrument  Arc  Melter. 
Manufacturer  Edmund  Buhler.  West 
Germany.  Denial  Without  Prejudice  to 
Resubmission:  May  3, 1988. 

Docket  Number  88-079.  Applicant: 
Northwestern  University.  Evanston,  IL 
60208.  Instrument:  Stopped-FIow 
Apparatus,  Model  SF  lA.  Manufacturer 
Tri-Tech  Dynamic  Instruments.  Canada. 
Denial  Without  Prejudice  to 
Resubmission:  May  3, 1988. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-18018  Tiled  8-9-88:  8:45  am) 

BIUJNQ  CODE  3610-I>S-W 


National  Tectinical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Pan-Data 
Systems.  Inc.  having  a  place  of  business 
in  Rockville.  MD,  an  exclusive  right  in 
the  United  States  and  certain  foreign 
countries  under  the  rights  of  the  United 
States  of  America  to  manufacture,  use, 
and  sell  products  embodied  in  the 
invention  entitled  "Virus  Isolation  and 
Viral  Production  of  HBLV".  U.S.  Patent 
Application  6-901^2.  The  patent  rights 
in  this  invention  will  be  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani.  Office  of  Federal  Patent 


Licensing,  NTIS.  Box  1423,  Springfield. 
VA  22151. 
Douglas  ).  Campion, 

Associate  Director,  Office  of  Federal  Potent 
Licensing,  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
[FR  Doc.  88-18114  Filed  8-9-«8;  8:45  amj 

BILUNO  CODE  3510-O4-M 


Intent  To  Grant  Exclusive  Patent 
License 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Toyo 
Cloth  Company.  Ltd..  having  a  place  of 
business  at  Osaka.  Japan,  an  exclusive 
right  in  Japan  to  practice  the  invention 
embodied  in  International  Application 
Number  PCT/US87/01472,  •Temperature 
Adaptable  Textile  Fibers  and  Method  of 
Preparing  Same";  provided,  however, 
such  right  shall  not  exclude  companies 
domiciled  in  the  United  States.  The 
patent  rights  in  this  intervention  have 
been  assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Douglas  {. 
Campion.  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423.  Springfield, 
VA  22151. 
Douglas ).  Campion. 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Deportment  of  Commerce. 
[FR  Doc.  88-18115  Filed  8-9  -88;  8:45  amJ 

BIUJNQ  CODE  351<MM-M 


Intent  To  Grant  Exclusive  Patent 
License 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Sterling 
International  Inc..  having  a  place  of 
business  in  Veradale,  Washington,  an 
exclusive  right  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  4,600.581.  "Synthetic  Pheromones 
for  the  Spined  Soldier  Bug."  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Agriculture. 


The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS,  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Douglas  J. 
Campion.  Office  of  Federal  Patent 
Licensing.  NTIS.  Box  1423.  Springfield, 
VA  22151. 
Douglas  \.  Campion. 

Associate  Director.  Office  of  Federal  Potent 
Licensing.  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
[FR  Doc  88-18036  Filed  ft-&-88;  8:45  amj 

BIUJNG  COOC  3S10-04-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

CMcago  Mercantile  txchange 
Proposed  Futures  Contract 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
previously  published  in  the  Federal 
Register  a  proposal  of  the  Chicago 
Mercantile  Exchange  ("CME")  for 
designation  as  a  futives  contract  market 
in  the  Morgan  Stanley  Capital 
International  EAFE  (Europe.  Australia 
and  Far  East)  stock  index.  The  Director 
of  the  Division  of  Economic  Analysis 
("Division")  of  the  Commodity  Futures 
Trading  Commission,  acting  piu^uant  to 
the  authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
in  diis  instance,  an  additional  period  for 
public  comment  is  warranted. 

DATE:  Conunents  must  be  received  on  or 
before  August  25, 1988. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street,  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
EAFE  Stock  Index  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Shilts,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  DC  20581,  (202)  254-7303. 
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SUPPLEMENTARY  INFORMATION:  Oil 

September  11, 1987,  the  Commission 
published  in  the  Federal  Register,  for  a 
60-day  comment  period,  a  notice  of 
availability  of  the  CME's  proposed 
terms  and  conditions  for  the  EAFE  Stock 
Index  futures  contract  (51  FR  34404).  On 
January  4.  March  25,  and  May  27. 1988, 
the  Commission  republished  in  the 
Federal  Register,  for  30-day,  15-day  and 
15-day  comment  periods,  respectively, 
notices  of  availability  of  this  contract's 
proposed  terms  and  conditions  (53  FR 
64,  53  FR  9798  and  53  FR  19322).  In  an 
August  2, 1988  letter  to  the  Commission, 
the  CME  requested  that  the  Commission 
republish  the  terms  and  conditions  of 
the  proposed  contract  "so  that  the  public 
and  other  interested  parties  may  have  a 
further  opportunity  to  comment  on  the 
application."  As  noted,  the  Director  of 
the  Division  has  determined  that,  for 
this  proposed  contract,  an  additional 
comment  period  is  warranted. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street,  NW. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  ot)tained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  August  5, 
1988. 

Paula  A.  Tosini, 

Director.  Division  of  Economic  Analysis. 
|FR  Doc.  88-18071  Filed  8-9-88:  8:45  am] 
BILUNG  CODE  63$1-01-M 


Citrus  Associates  of  the  New  York 
Cotton  Exchange;  Proposed 
Amendments  Relating  to  the  Frozen 
Concentrated  Orange  Juice  Futures 
Contract 

AGENCY:  Commodity  Futures  Trading 
Commission. 

action:  .Notice  of  proposed  contract 
market  rule  changes. 


summary:  The  Citrus  Associates  of  the 
New  York  Cotton  E.xchange  ( "CANYCE" 
or  "Exchange")  has  submitted  a 
proposal  to  amend  its  frozen 
concentrated  orange  juice  ("FCOJ ") 
futures  contract.  The  proposed 
amendments  will  provide  that 
Exchange-licensed  tank  storage  facility 
operators  must  load-out  FCOJ  against  all 
shipping  certificates  tendered  by  their 
holders  no  later  than  40  business  days 
after  the  date  of  demand.  In  accordance 
with  section  5a(12)  of  the  Commodity 
Exchange  Act  and  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  the  Director  of  the 
Division  of  Economic  Analysis 
("Division")  of  the  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  these  proposals  are  of 
major  economic  significance.  On  behalf 
of  the  Commission,  the  Division  is 
requesting  comment  on  these  proposals. 

DATE:  Comments  must  be  received  on  or 
before  September  9. 1988. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street,  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
amendments  to  the  CANYCE  FCOJ 
futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Linse.  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission  2033  K  Street.  NW., 
Washington,  DC  20581  (202)  254-7303. 

SUPPLEMENTARY  INFORMATION: 

The  FCOJ  contract's  current  rules 
mandate  that  operators  of  Exchange- 
licensed  tank  facilities  must  load-out 
FCOJ  promptly  upon  demand  by  a 
holder  of  a  single  shipping  certificate 
within  a  reasonable  period  following 
such  demand  in  accordance  with 
industry  practice,  but  not  later  than  10 
calendar  days  from  the  date  of  demand. 
The  current  terms  of  the  contract  also 
provide  that  if  the  holder  of  a  certificate 
holds  other  such  certificates  issued  by 
the  same  facility  and  demands  the  load- 
out  of  FCOJ  against  more  than  one 
certificate  on  the  same  date,  the  tank 


storage  facility  operator  is  required  to 
execute  delivery  within  a  reasonable 
period  in  accordance  with  industry 
practice.  Currently,  the  contract's  rules 
do  not  specify  a  precise  period  of  time 
within  which  FCOJ  must  be  loaded-out 
in  cases  where  a  shipping  certificate 
holder  demands  load-out  against  more 
than  one  certificate  on  the  same  date. 

Under  the  proposed  amendments,  a 
tank  storage  facility  operator  making 
delivery  of  FCOJ  to  a  holder  of  one  or 
more  certificates  would  be  required  to 
load-out  the  FCOJ  for  shipment 
commencing  no  later  than  10  calendar 
days  and  ending  no  later  than  40 
business  days  after  the  date  of  d«;mand 
by  the  holder.  The  proposed 
amendments  also  would  specify  that  a 
tank  facility  operator  must  use  its  best 
efforts  to  make  prompt  deliveries  in  a 
fair  and  equitable  manner,  including  the 
making  of  reasonable,  interim,  prorata 
deliveries  to  satisfy  outstanding 
demands  by  certificate  holders  who 
demand  the  load-out  of  FCOJ  against 
two  or  more  certificates.  The  Exchange 
indicates  that,  following  Commission 
approval,  the  amended  rules  would  be 
made  effective  with  respect  to  all 
shipping  certificates  outstanding  on  the 
effective  dale  and  all  new  shipping 
certificates  issued  for  deliv  ery  on  the 
contract  thereafter. 


Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures.  Trading  Commission.  2033  K 
Street,  NW.,  Washington,  DC  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  254- 
6314. 

The  material  submitted  by  the 
Exchange  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1987)).  Requests  for  copies 
of  such  material  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
head(iuarters  in  accordance  with  17  CIR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington.  DC,  by  the  specified  date. 
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Issued  in  Washington,  DC  on  August  4. 
1968. 
PbuU  A.  Tosini. 

Director.  Division  of  Economic  Analysis. 
[FR  Doc.  88-18003  Filed  8-9-88;  8:45  amj 

WLUNa  CODE  63S1-«1-«I 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Defense  Industrial  Cooperation  With 
Pacific  Rim  Nations 

action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Defense  Industrial 
Cooperation  with  Paciflc  Rim  Nations 
will  meet  in  closed  session  on  August 
25-26, 1988  at  the  Institute  for  Defense 
Analyses.  Alexandria.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  examine  the  potential  for 
achieveing  US  security  objectives  in  the 
Pacific  Rim  area  through  defense 
industrial  cooperation  with  the  nations 
of  that  area. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463.  as  amended  (5  U.S.C. 
App.  n.  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  {1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
Linda  M.  Bynmn, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  88-18047  Filed  8-^-88;  8:45  am) 

BtLUNG  CODE  3S10-01-M 


Department  of  tt>e  Air  Force 

Performance  Review  Board;  List  of 
Members 

Below  is  a  list  of  additional 
individuals  who  are  eligible  to  serve  on 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  Appraisal  and  Award  System. 

Office  of  the  Secretary  of  the  Air  Force 

Mr.  Gary  W.  Amlin 
Mr.  Frank ).  Colson 

Air  Staff 

BG  Robert  M.  Alexander 


MG  Charies  G.  Boyd 
BG  Shirley  M.  Carpenter 

Air  Force  Systems  Command 

MG  David  J.  Teal 

Air  Force  Logistics  Command 

MG  Lewis  G.  Curtis 
Mr.  Olin  A.  Howard 
Mr.  Edward  J.  Rio)as.  Jr. 
MG  Joseph  K.  Spiers 

Others 

Mr.  John  M.  Ledden 

Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-18046  Filed  8-9-88:  8:45  am) 

BILUNG  CODE  3S10-01-M 


DEPARTMENT  OF  ENERGY 

Advisory  Committee  on  Nuclear 
Facility  Safety,  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  Advisory  Committee  on  Nuclear 
Facility  Safety. 

Date  &  Time:  Tuesday,  August  30. 1988,  8:00 
a.m.  to  6:00  p.m.,  Wednesday,  August  31. 
1988,  8:00  a.m.  to  1:00  p.m. 

Place:  U.S.  Department  of  Elnergy,  Forrestal 
Building,  Room  8E-089, 1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 

Contact-  Wallace  R.  Komack.  Elxecutive 
Director,  ACNFS,  S-3, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Telephone:  202/586-1770. 

Purpose  of  the  Committee:  The  Committee 
was  established  to  provide  the  Secretary  of 
Energy  with  advice  and  recommendations 
concerning  the  safety  of  the  Department's 
production  and  utilization  facilities,  as 
defined  in  section  11  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (42  U.S.C.  2014). 

Tentative  Agenda 

August  30,  1988 

•  Subcommittee  Reports  and  Discussion. 

•  Presentation  on  Safety  Objectives. 

•  Noon  to  IKK)  p.m. — LAUich. 

•  National  Academy  of  Science  Report. 

•  Presentations  on  Selected  Issues. 

•  Agenda  for  the  Next  Conunittee  MeeUng. 

•  5:30-6:00  p.m.  Pubbc  Comment. 

August  31.  1988 

•  Presentations  on  Defense  Program 
Facilities. 

•  12:00-1«)  p.m.  Public  Comment. 
Public  Participation:  The  meeting  is  open 

to  the  public  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Members  of  the  pubUc  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  Wallace  Komack  at  the 
address  or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior  to  the 
meeting  and  reasonable  provision  will  be 


made  to  include  the  presentation  on  the 
agenda.  The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information  Public 
Reading  Room,  lE^lQO,  Forrestal  Building. 
1000  Indepyendence  Avenue.  SW.. 
Washington,  DC.  between  9:00  a.m.  and  400 
p.m.,  Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington,  DC.  on  August  5. 
1988. 

|.  Robert  Franklin, 

Deputy  Advisory  Committee  Management 
Officer 
(FR  Doc.  88-18077  Filed  8-9-88;  8:45  am) 

BILUNG  CODE  •460-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP88-184-002] 

El  Paso  Natural  Gas  Co.;  CompRance 
Filing 

August  8, 1988. 

Take  notice  that  on  August  1, 1988, 
pursuant  to  the  Federal  Energy 
Regulatory  Commission's 
("Commission")  Regulations  Under  the 
Natural  Gas  Act.  EI  Paso  Natural  Gas 
Company  ("El  Paso")  submitted  a  filing 
compliance  with  the  Commission's  order 
issued  June  30, 1988  at  Docket  No.  RP88- 
184-000. 

El  Paso  states  that  the  June  30  order, 
among  other  things,  conditionally 
accepted,  and  suspended  until  El  Paso 
accepts  a  blanket  certificate  under 
Subpart  G  of  Part  284,  or  December  1. 
1988,  whichever  is  earlier,  subiect  to 
refund,  certain  tariff  sheets  filed  June  1, 
1988  pursuant  to  Section  4  of  the  Natural 
Gas  Act.  Part  154  of  the  Regulations  and 
Order  No.  500.  Such  tendered  tariff 
sheets  served  to  establish  the 
procedures  by  which  El  Paso  will 
recover  from  its  customers,  as 
prescribed  by  Order  No.  500.  a  portion 
of  the  payments  to  its  natural  gas 
suppliers  made  in  settlement  of  claims 
arising  under  its  gas  purchase  agreement 
or  to  terminate  or  suspend  such 
agreements  (referred  to  herein  as 
"buyout"  or  "buydown"  payments  or 
costs).  Ordering  paragraphs  (B),  (C)  and 
(D)  directed  El  Paso  to  file  revised  tariff 
sheets  and  certain  supporting  data  and 
information  within  thirty  (30)  days  of  the 
issuance  of  the  order.  Accordingly,  El 
Paso  tendered  for  filing  and  acceptance 
the  revised  tariff  sheets  to  its  FERC  Gas 
Tariff  along  with  the  supporting  data 
and  information. 
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El  Paso  states  that  concurrently  El 
Paso  filed  a  request  for  rehearing  of  the 
Commission's  June  30, 1988  order  at 
Docket  No.  RP88-184-000.  Although  El 
Paso  is  complying  with  such  order  in 
this  Tiling.  El  Paso  believes  its  filing  of 
June  1. 1988  was  correct  with  regard  to 
the  issues  and  for  the  reasons  set  forth 
in  the  referenced  request  for  rehearing 
and  reserves  the  right  to  refile  its  rates 
and/or  tariff  provisions  based  upon  the 
outcome  of  such  request  for  rehearing. 

El  Paso  also  states  that  in  accordance 
with  ordering  paragraph  (B),  El  Paso,  by 
this  filing,  informs  the  Commission  of  its 
election  to  use  the  equitable  sharing 
method  to  collect  buyout  or  buydown 
costs  as  opposed  to  the  commodity 
method  or  the  direct  billing  method.  El 
Paso  further  agreed  to  withdraw  its 
pending  litigation  regarding  its  proposal 
to  direct  bill  buyout  or  buydown  costs  at 
Docket  No.  RP87-1&-O00  on  or  before  the 
date  the  tariff  sheets  filed  become 
effective. 

El  Paso  further  states  that  ordering 
paragraph  (C)(2)  of  the  Commission's 
order  directed  El  Paso  to  include  in  its 
filing  only  costs  which  it  estimates  it 
will  actually  pay  by  March  1, 1989,  or  for 
which  it  estimates  it  will  by  that  time 
incur  a  written  obligation  to  pay,  subject 
to  adjustment  to  reflect  actual  payments 
and  written  obligations.  El  Paso  has  not 
reflected  any  estimates  in  its  compliance 
filing  but  has  included  only  actual 
buyout  and  buydown  costs  paid  or  for 
which  there  is  a  written  obligation  to 
pay  as  of  July  25. 1988.  On  or  about 
December  31, 1988.  El  Paso  intends  to 
file  to  adjust  the  rates  and  charges 
reflected  on  the  attached  tariff  sheets  as 
necessary  to  reflect  such  buyout  and 
buydown  costs  which  it  will  actually 
have  paid  or  as  to  which  it  will  have 
made  a  commitment  to  pay  as  of  the 
date  of  such  filing,  together  with  such 
additional  costs  as  it  estimates  it  will 
pay  during  the  following  nine-month 
period. 

El  Paso  states  that  it  has  complied 
with  all  of  the  directives  contained  in 
ordering  paragraphs  (C)  and  (D)(b)  by 
submitting  revised  tariff  sheets  and 
certain  supporting  data  and  information 
regarding  (i)  allocation  of  costs,  (ii)  costs 
eligible  for  recovery  and  amortization, 
(iii)  base  period  sales  and  (iv)  an 
explanation  of  the  basis  for  El  Paso's 
choice  of  base  and  deficiency  period 
years. 

El  Paso  states  that  ordering  paragraph 
(D)  directs  it  to  file  with  the  Commission 
certain  supporting  data  and  information 
to  support  the  proposal.  Ordering 
paragraph  (D)(a],  requires  El  Paso  to 
su't)mit  the  complete  background 
information  concering  El  Paso's 
settlements,  including  schcdides  which 


show  amounts  paid,  dates  paid,  amounts 
committed  to  be  paid,  copies  of  the 
settlements  together  with  explanations 
of  the  relief,  both  past  and  future,  which 
El  Paso  has  received  under  each 
settlement,  and  copies  or  summaries  of 
the  contracts  affected.  El  Paso  states 
that  it  is  submitting  concurrently,  under 
separate  cover  letter,  such  information 
and  data  for  which  El  Paso  has 
requested  confidential  treatment.  In 
compliance  with  of  ordering  paragraph 
(D)(c),  El  Paso  included  a  verification 
statement  that  the  amounts  claimed  are 
solely  for  settlement  of  El  Paso's  take- 
or-pay  disputes  with  producers,  and  not 
for  settlement  of  disputes  not  related  to 
take-or-pay. 

El  Paso  states  that  a  copy  of  the 
compliance  filing  has  been  served  upon 
all  parties  of  record  in  Docket  No.  RP88- 
184-000  and,  otherwise,  upon  all  parties 
served  with  a  copy  of  El  Paso's  June  1, 
1988  filing  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,^  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  15. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  8a-18098  Filed  8-9-88:  8:45  am] 

BtLLINO  CODE  6717-01-M 

[Docket  No.  RP8S-136-001] 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

August  S,  1988. 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("El  Paso"),  on  July  29, 1988, 
tendered  for  filing  pursuant  to  Part  154 
of  the  Federal  Energy  Rgaulatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act 
and  in  compliance  with  the  directives 
set  forth  in  the  Commission's  letter 
order  dated  June  30, 1988  at  Docket  Nos. 
TA88-^l-33-000  and  RP88-136-000,  Third 
Revised  Sheet  No.  354  to  El  Paso's  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 

El  Paso  states  that  on  April  29, 1988  at 
Docket  No.  RP88-13&-000,  it  filed  in 


compliance  with  §  154.303(c)(2)  of  the 
Commission's  Regulations  its  election  to 
continue  to  recover  purchased  gas  costs 
via  the  Commission's  PGA  clause  option 
and  revised  its  Purchase  Gas  Cost 
Adjustment  Provision  of  the  General 
Terms  and  Conditions  contained  in  its 
First  Revised  Volume  No.  1  Tariff  in 
accordance  with  the  requirements  set 
forth  in  the  Commission's  Order  No.  483. 
et  seq.,  issued  at  Docket  No.  RM86-14- 
000,  et  al.,  (El  Paso's  Docket  No.  RP88- 
136-000)  the  Commission  accepted  and 
suspended  EL  Paso's  revised  PGA  tariff 
sheets,  permitting  the  filing  to  become 
effective  June  1, 1988,  subject  to  refund 
and  subject  to  further  review.  By  letter 
order  dated  June  30, 1988  at  Docket  Nos. 
TA8ft-4-33-000  and  RP88-1 36-000  the 
Commission  directed  El  Paso  to  make 
certain  minor  corrections  to  such 
revised  sheets. 

Accordingly,  El  Paso  submitted  in 
compliance  with  the  Commission's 
directive.  Third  Revised  Sheet  No.  354 
with  the  changes  specified  by  the 
Commission.  El  Paso  requested  that  the 
tendered  tariff  sheet  become  effective 
June  1, 1988.  the  date  the  Commission 
initially  approved  El  Paso's  revised  PCV 
clause. 

Copies  of  the  filing  were  served  upon 
all  interestate  pipeline  system  sales 
customers  of  El  Paso  and  all  intersted 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §  §  385.214 
and  351.221  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
Augiftt  15, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  8fr-18099  Filed  8-9-88:  8:45  am] 

BtUJNa  CODE  •717-01-M 


(Docket  No.  SA88-15-000] 

Hawkeye  Oil  and  Gas  Corp.;  Petition 
for  Adjustment 


Issued  August  8, 198a 
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Take  notice  that  on  July  25, 1988, 
Hawkeye  Oil  and  Gas  Corporation 
(Hawkeye)  filed  with  the  Federal  Energy 
Regulatory  Commission  a  petition  for 
adjustment  under  section  502(c)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
requesting  relief  from  its  Btu  refund 
obligation  under  Order  No.  399. 
Hawkeye  requests  the  Commission  to 
waive  its  refund  obligation  to  Natural 
Gas  Pipeline  Company  of  America  for 
$4693.10.  Hawkeye  states  that  it  had  a 
$53,657.00  loss  for  the  tax  year  July  1, 
1986  to  June  30, 1987,  and  thus  is  unable 
to  make  the  refund. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  rules  of  practice  and 
procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Rule  214.  All  motions  to 
intervene  must  be  filed  within  15  days 
after  publication  of  this  notice  in  the 
Federal  Register. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  88-18100  Filed  8-9-88:  8:45  am| 
MLLING  CODE  6717-01-M 


[Docket  No.  RP88-225-000I 

Inter-City  Minnesota  Pipelines  Ltd., 
Inc.;  Tariff  Filing 

August  8,  1988. 

Take  notice  that  on  July  29, 1988, 
Inter-City  Minnesota  Pipelines  Ltd.,  Inc., 
245  Yorkland  Boulevard,  North  York, 
Ontario,  Canada  MJ2  iRl,  tendered  for 
filing  revised  tariff  sheets  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff  to 
be  effective  August  1, 1988: 

Original  Volume  No.  1 

First  Revised  Sheet  No.  55 
Third  Revised  Sheet  No.  56 
Second  Revised  Sheet  No.  56-A 
Original  Sheet  No.  56-B 
Third  Revised  Sheet  No.  57 
Third  Revised  Sheet  No.  58 
Original  Sheet  No.  58-A 
Fourth  Revised  Sheet  No.  59 
Fifth  Revised  Sheet  No.  60 
Sixth  Revised  Sheet  No.  61 
Third  Revised  Sheet  No.  61-C 
Second  Revised  Sheet  No.  61-D 
Third  Revised  Sheet  No.  62 
Fourth  Revised  Sheet  No.  63 
Second  Revised  Sheet  No.  64 
Second  Revised  Sheet  No.  65 

Inter-City  states  that  pursuant  to 
Commission  Order  Nos.  483  and  483-A 
it  is  revising  the  Purchased  Gas 
Adjustment  clause  of  its  tariff,  Article  18 
of  the  General  Terms  and  Conditions  to 


conform  to  §§  154.301  through  154.310  of 
the  Commission's  Regulations.  Inter-City 
indicates  that  the  filing  contains  only  a 
revised  PGA  clause  and  does  not 
include  a  rate  change. 

Inter-City  states  that  the  revised  PGA 
clause  provides  for  it  to  file  an  annual 
PGA  to  be  effective  November  1st  and 
quarterly  PGA's  to  be  effective  February 
1,  May  1.  and  August  1,  and  interim  PGA 
filings.  The  filing  also  provides  for 
supplier  refunds,  and  assessment  of  past 
performance. 

Inter-City  requests  waiver  of  the 
Commission's  Regulations  to  permit 
these  sheets  to  become  effective  on 
August  1, 1988  on  less  than  30-days 
notice.  Inter-City  also  requests  waiver  of 
the  Commission's  Regulations  to  permit 
it  to  file  the  support  schedules  on  hard 
copy. 

Inter-City  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  Washington. 
DC  20426,  in  accordance  with  Rules  208 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  15, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  Casliell. 
Acting  Secretary. 
(PR  Doc.  88-18101  Filed  8-9-88:  8:45  am] 

BILLING  COOE  6717-01-M 


( Docket  No.  TQ8a-2-S3-000] 

K  N  Energy,  Inc.;  Proposed  Ctianges  in 
FERC  Gas  Tariff 

August  5.  1988. 

Take  notice  that  K  N  Energy.  Inc.,  on 
August  2, 1988,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1 
pursuant  to  Order  No.  483  and  483-A  to 
be  effective  September  1,  1988.  The  filing 
proposes  changes  in  K  N's  FERC  Gas 
Tariff  to  adjust  the  rates  charged  to  its 
jurisdictional  customers  in  accordance 
with  K  N's  PGA  clause.  The  proposed 


rate  changes  would  increase  the 
commodity  rate  under  each  of  K  N's 
jurisdictional  rate  schedules  by  5  47C  per 
Mcf. 

Copies  of  the  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commissions  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  15.1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-18102  Filed  8-9-88:  8:45  am) 
BILLIMQ  COOE  6717-01-M 


[Docket  No.  SA88-14-000] 

Palmco  Management  Co.;  Petition  for 
Adjustment 

Issued  August  8. 1988. 

Take  notice  that  on  July  19. 1988. 
Palmco  Management  Co.  (Palmco)  filed 
with  the  Federal  Energy  Regulatory 
Commission  a  petition  for  adjustment 
under  section  502(c)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  requesting 
relief  from  its  Btu  refund  obligation 
under  Order  No.  399.  Palmco  requests 
the  Commission  to  waive  its  obligation 
to  Houston  Pipeline  Company  for 
refunds  attributable  to  payments 
previously  made  by  Palmco  to  working 
and  royalty  interest  owners.  Palmco 
states  that  it  was  the  operator  of  the 
properties  from  which  sales  were  made 
that  gave  rise  to  the  refund  obligation, 
but  that  it  did  not  own  any  interest  in 
the  properties.  Palmco  states  that  it  has 
made  diligent  efforts  to  collect  the 
refunds  owed  by  the  working  and 
royalty  interest  owners,  but  that  some  of 
the  amounts  owed  under  Order  No.  399 
are  uncollectible. 

The  procedure  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  rules  of  practice  and 
procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
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proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Rule  214.  Ail  motions  to 
intervene  must  be  filed  within  15  days 
after  publication  of  this  notice  in  the 
Federal  Register. 
Lois  D.  Cashell. 
Acting  Secretary. 

(FR  Doc.  88-18103  Filed  8-9-88:  8:45  am| 
BILUNG  COOE  6717-01-M 

I  Docket  No.  GP88- 13-000] 

Oklahoma  Corporation  Commission; 
Preliminary  Finding 

Issued  August  4. 1988. 

On  various  dates  in  1980  through  1986. 
the  Oklahoma  Corporation  Commission 
(Oklahoma)  notified  the  Commission 
that  it  had  made  affirmative 
determinations  under  section  503  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
concerning  gas  from  19  wells  operated 
by  14  different  producers.  Under  section 
503(a)  of  the  NGPA.  when  a 
jurisdictional  state  or  federal  agency 
makes  a  well  category  determination, 
that  agency  is  required  to  provide  the 
Commission  with  notice  of  the 
determination.  Section  503(b)  provides 
that  the  Commission  shall  reverse  any 
jurisdictional  agency  determination  if 

'  On  |uly  22.  1987.  the  Commission  sent  a  follow- 
up  Idler  lo  Oklahoma  and  Ihp  applicanl.s  advising 
lh.il  Ihe  Commission  might  reverse  the 
determinations  if  Ihe  required  information  was  not 
received  and  that  refunds  might  be  required  if  that 
occurred. 


the  Commission  finds  that  the 
determination  is  not  supported  by 
substantial  evidence  in  the  record  upon 
which  the  determination  was  made. 

The  Commission  has  established  filing 
requirements  for  applications  for  well 
category  determinations,  which  specify 
for  each  type  of  determination  the 
minimum  information  that  an  applicant 
must  file  with  the  jurisdictional  agency 
to  support  an  affirmative  determination. 
The  Commission  has  also  specified  the 
information  required  to  be  included  with 
the  jurisdictional  agency's  notice  to  this 
Commission  of  its  determinations. 
Under  §  274.104  of  the  regulations  the 
notice  must  include  a  copy  of  the 
application,  all  information  required  by 
§  274.201-208  of  the  regulations  to  be 
filed  with  the  jurisdictional  agency,  and 
an  explanatory  statement  which  is 
sufficient  to  enable  a  person  examining 
the  notice  to  ascertain  the  basis  for  the 
determination  without  reference  to 
information  or  data  not  contained  in  the 
notice. 

If  the  Commission  had  taken  no  action 
with  respect  to  the  notices,  they  would 
have  become  final  after  45  days  under 
§  275.202(a)  of  the  regulations.  However, 
the  Commission  advised  Oklahoma  and 
each  applicant  that  the  notices  were 
incomplete,  lacking  either  sufficient 
explanation  of  the  basis  for  each 
determination  or  sufficient  information 
to  complete  the  application.  Despite 
these  and  other  requests  for  necessary 


additional  information.  Oklahoma  has 
not  provided  it.'  As  a  result,  none  of  the 
determinations  has  become  final 
because  §  275.202(b)  of  the  regulations 
provides  that  the  45  day  period  for 
Commission  review  does  not  begin  if  the 
Commission  notifies  the  jurisidictional 
agency,  the  purchaser,  and  all  parties 
that  the  notice  is  deficient.  The 
Appendix  of  this  notice  summarizes 
each  determination  and  its  deficiency. 
Under  §  275.202(a).  the  Commission 
may,  before  any  determination  becomes 
final,  make  a  preliminary  finding  that 
the  determination  is  not  supported  by 
substantial  evidence  in  the  record. 
Based  on  the  foregoing  facts  and 
circumstances,  the  Commission  hereby 
makes  a  preliminary  finding  that  the 
subject  determinations  submitted  by 
Oklahoma  are  not  supported  by 
substantial  evidence  in  the  record  upon 
which  the  determinations  were  made. 
Any  state  or  federal  agency  or  any 
person  may.  within  30  days  after 
issuance  of  a  preliminary  finding,  submit 
written  comments  and  may  request  an 
informal  conference  with  the 
Commission  pursuant  to  §  275.202(f)  of 
the  regulations.  A  final  Commission 
order  will  be  issued  within  120  days 
after  issuance  of  the  preliminary  finding. 

By  direction  of  the  Commission. 

Lois  D.  Cashell. 

Acting  Secretary. 


Appendix.— Oklahoma  Incomplete  Notices  of  Determination 


UMI 


Applicant 

Well  name 

FERC 
No.  JD 

OK 

cause 

U.S 

No 

Initial  FERC 
letter 

NGPA 
section 

Deficiency  in  record 

Purchaser 

Doak  Oil  Inc 

Plumtjer 
No    1 

Nichols- 
Gregory 
No.  1 

Wnght  No. 
2 

Flist  •A" 
No.  1. 

Hardy  No 
1 

Hess  No  1  .. 

Berry  No   1  . 

Headquar- 
ters No. 
1 

Trindle  No 
1 

Bredei  No 
1-9 

Leo  Vogt 

No.  1-14. 
Moon  No. 

1-32 
Wilson  No 

1. 

80-44585 
81-17268 

82-28271 
83-32812 

84-10837 

84-10838 
84-10839 
64-13419 

84-34245 
84-34246 
84-34247 
85-27996 
86-11267 

03774 
06615 

17790 
19336 

21681 

21680 
21676 
22932 

22320 
22321 
22322 
31049 
32543 

Aug   14.  1980 

Mar.  23,  1981 

June  3,  1982 

June  2.  1983 

Jan   19,  1984 

do 

102 
102 

107 
103 

102 

102 
102 
102 

102 
102 
102 
108 
102 

Lacks  soffiaeol  geological  evidence 
concerning  reservoir  tx)undaries 

Lacks  evidence  refuting  Behind-lhe- 
Pipe  Exclusion. 

Indicates  that  completkjn  is  above 

1 5.000  feet. 
Indicates  that  the  well  is  an  old  well  .. 

Oath   statement   conflicts   with   well 
history  evidence. 

do 

DiannofHJ  S'  Gas  Systems.  Inc 

Oklahoma  Natural  Gas  Co  ;  Par 
die  Eastern  Pipe  Une  Co. 

Panhandle   Eastern   Pipe   Line 

KN  Energy,  IrK 
Aminoil  USA  Inc 

Arco  Oil  &  Gas  Co. 

Do 

130 

(Unknown). 

Phillips  Petroleum  Co. 

Do 

Do. 
Oklahoma  Gas  and  Electnc  Co 
PhiHips  PeUoleum  Co. 

ihan- 

Sun  Exploration  arxj 

Production  Co 
Hazetwood 

Production  and 

Exploration  Co. 
Arrmgton  Properties. 

Inc 
Do 

Co; 

Do           

do 

.  do 

Earth  Energy 
Resources,  inc.. 

HG&G.  Inc 

Feb   10.  1984 

July  19.  1984 

do 

Oath  statement  conflicts  with  geo- 
logical evidence. 

Lacks  sufficient  geological  evidence  ... 

do 

Do 

Do       

do , 

do - 

Indicates  too  much  production  dunng 

qualifying  period 
Lacks  Oklahoma  determination  order.. 

Mustang  Production 

Co 
K&A  Oil  Corp 

June  6,  1985 , 

Feb  28.  1986 
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Appendix.— Oklahoma  Incomplete  Notices  of  Determination— Continued 


Applicant 

Well  name 

FERC 
No.  JD 

OK 

cause 

U.S. 

No. 

Initial  FERC 
letter 

NGPA 
section 

Deficiency  in  record 

Purchaser 

Harpef  Oil  Co 

Parmenter 

No.  1 
Hurst  No. 

25-1 
Harry 

Trindle 

No.  1-31 
Rice  No.  1... 

Sprowls 

No.  3-28. 
BarbyA-12 

No.  6. 

86-11681 
86-15790 
86-16990 

86-27841 
86-31433 
86-33537 

33894 
34156 
33317 

25895 
35974 
32346 

Mar.  13.  1986 

April  7.  1986 

April  25.  1986 

Aug.  11,  1986 

Sept.  29.  1986 

Nov.  3.  1986 

102 
103 
102 

102 
102 
102 

Indicates  that  a  marker  well  is  wittiin 

2.5  miles. 
Indicates  ttiat  ttie  well  is  an  old  well.... 

Lacks  sufficient  geological  evidence... 

Lacks  evidence  refuting  ttie  Befiind- 

the-Pipe  Exclusion. 
Lacks  correct  oath  statement 

Do. 
Union  Texas  Petroleum  Corp. 
Phillips  Petroleum  Co. 

Do 
El  Paso  Natural  Gas  Co 
ANfl  Gathenng  Co. 

Leonoco.  Inc 

HG&G  Inc 

Rotjert  P  Lammerts.... 

Jolen  Operating  Co 

Oath    staement    conflicts    with    well 
history  evidence. 

(re  Doc.  88-18107  Filed  &-9-88:  8:45  am) 

BILLING  CODE  6717-01-M 

(Docket  No.  RP88-88-0041 

Panhandle  Eastern  Pipe  Line  Co;  Tariff 
Filing 

August  5.  1988. 

Tai<e  notice  that  on  August  1, 1988 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 

Substitute  Original  Sheet  No.  32-BU.l 
Substitute  First  Revised  Sheet  No.  32- 
BW 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  April  1, 1988. 

Panhandle  states  that  these  revised 
tariff  sheets  are  being  refiled  in 
accordance  with  Ordering  Paragraph  (B) 
of  the  Commission's  Order  Granting 
Rehearing  in  Part  and  Denying 
Rehearing  in  Part  issued  June  24, 1988. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  12, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[PR  Doc.  88-18104  Filed  8-9-88;  8:45  am) 

BILUNG  CODE  6717-01-M' 

[Docket  No.  RP88-229-000] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  5.  1988. 

Take  notice  that  on  August  1, 1988. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  to  be  effective  September  1, 1988: 
Second  Revised  Sheet  No.  4B.1 
Second  Revised  Sheet  No.  4B.2 
Second  Revised  Sheet  No.  4B.3 

Southern  states  that  the  proposed 
tariff  sheets  are  being  filed  to  flow 
through  to  Southern's  firm  jurisdictional 
sales  customers  the  byt-out  and  buy- 
down  charges  allocated  to  Southern  by 
United  Gas  Pipeline  Company  pursuant 
to  its  Order  No.  500  filed  in  RP88-27. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  12, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell. 

Acting  Secretary. 

[re  Doc.  88-18105  Filed  8-9-88:  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  Nos.  RP88-156-002  and  TQ88-1- 
49-002] 

Williston  Basin  Interstate  Pipeline  Co.; 
Tariff  Change 

August  5. 1988. 

Take  notice  that  on  August  1, 1988, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501,  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  the 
following  revised  tariff  sheets  effective 
June  1, 1988. 

First  Revised  Volume  No.  1 

Substitute  Third  Revised  Sheet  No.  91 
Substitute  Second  Revised  Sheet  No.  94 
Original  Sheet  No.  94A 
Substitute  Original  Sheet  No.  95A 
Substitute  Second  Revised  Sheet  No.  96 
Substitute  Third  Revised  Sheet  No.  97 
Substitute  Original  Sheet  No.  97A 
Original  Sheet  No.  97B 
Substitute  Second  Revised  Sheet  No.  98 
Substitute  Second  Revised  Sheet  No. 
98A 

Williston  Basin  states  that  these 
revised  tariff  sheets  are  filed  pursuant  to 
a  Letter  Order  issued  by  the  Director  of 
the  Office  of  Pipeline  and  Producer 
Regulation  on  July  1,  1988,  with  respect 
to  Williston  Basin's  Purchased  Gas  Cost 
Adjustment  filing  (PGA)  of  May  2, 1988. 
to  bring  Williston  Basin's  PGA  clause 
into  compliance  with  Order  Nos.  483 
and  483-A. 
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Copies  of  this  compliance  filing  were 
served  upon  WiHiston  Basin's  customers 
and  interested  state  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NEL,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  wiU  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  the 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
AH  motions  to  intervene  or  protests  are 
due  on  or  before  August  12. 1988. 

Lois  D.  Cashell. 

Acting  Secretary. 

|FR  Doc.  B8-18106  Filed  8-9-88;  8-45  ami 

BILLING  COOE  8717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OP*»-ie0785;  FRL-3427-4 

Emergency  Exemptions 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  21  States  listed  below  and  a 
crisis  exemption  initiated  by  the 
California  Department  of  Food  and 
Agriculture.  These  exemptions,  issued 
during  the  month  of  May,  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the  maximum 
extent  possible.  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
See  each  emergency  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  persons: 

By  mail:  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs. 
Enviromental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460 
Office  location  and  telephone  number: 
Room  716.  CM#2, 1921  Jefferson  Davis 
Hiahway.  Arlington,  VA  (703-557-1806) 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 


1.  Arkansas  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
green  beans  to  control  Johnson  grass; 
May  25, 1988,  to  June  30. 1988.  (Robert 
Forrest) 

2.  Arkansas  State  Plant  Board  for  the 
use  of  bromoxynil  on  rice  to  control 
broadleaf  weeds:  May  6, 1988,  to  August 
1, 1988.  (Jim  Tompkins) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  avermectin  Bi 
on  pears  to  control  two-spotted  spider 
mites  and  European  red  mites;  May  18, 
1988.  to  October  31. 1988.  (Libby 
Pemberton) 

4.  California  Department  of  Food  and 
Agriculture  for  the  use  of  fosetyl-al 
(Aliette)  for  leaf  lettuce  and  head  lettuce 
to  control  downy  mildew:  May  25, 1988. 
to  December  31. 1988.  California  had 
initiated  a  crisis  exemption  for  this  use. 
(Gene  Asbury) 

5.  California  Department  of  Food  and 
Agriculture  for  the  use  of  hexakis  on 
watermelons  to  control  spider  mites; 
May  25, 1988,  to  September  30, 1988. 
(Robert  Forrest) 

6.  Colorado  Department  of  Agriculture 
for  the  use  of  cypermethrin  on  dry  bulb 
onions  to  control  onion  thrips;  May  15. 
1988,  to  August  15. 1988.  (Gene  Asbury) 

7.  Idaho  Department  of  Agriculture  for 
the  use  of  cypermethrin  on  dry  bulb 
onions  to  control  onion  thrips:  May  16, 
1988,  to  September  15, 1988.  (Gene 
Asbury) 

8.  Louisiana  Department  of 
Agriculture  for  the  use  of  bromoxynil  on 
rice  to  control  broadleaf  weeds;  May  6, 
1988,  to  August  1, 1988.  (Jim  Tompkins) 

9.  Maryland  Department  of 
Agriculture  for  the  use  of  sodium 
fluoaluminate  on  potatoes  to  control 
Colorado  potato  beetles:  May  1. 1988,  to 
September  15, 1988.  (Gene  Asbury) 

10.  Michigan  Department  of 
Agriculture  for  the  use  of  a  carboxin 
mixture  (Pro-Gro  Dust  Seed  Fungicide) 
on  onion  seedlings  to  control  onion  smut 
disease;  May  1, 1988.  to  April  30, 1989. 
(Gene  Asbury) 

11.  Michigan  Department  of 
Agriculture  for  the  use  of  sodium 
fluoaluminate  on  potatoes  to  control 
Colorado  potato  beetles;  May  1. 1988,  to 
September  30, 1988.  (Gene  Asbury) 

12.  Minnesota  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
snap  beans  to  control  wild  proso  millet; 
May  25, 1988,  to  August  31, 1988.  (Robert 
Forrest) 

13.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use  of 
bromoxynil  on  rice  to  control  broadleaf 
weeds:  May  6,  1988,  to  August  1,  1988. 
(Jim  Tompkins) 

14.  Missouri  Department  of 
Agriculture  for  the  use  of  imazethapyr 
(Pursuit)  on  southern  peas  to  control 


puncture  vines;  May  13. 1988,  to  July  15, 
1988.  (Robert  Forrest) 

15.  Montana  Department  of 
Agriculture  for  the  use  of  fenarimol  on 
cherries  to  control  powdery  mildew; 
May  24, 198a  to  August  30, 1988.  (Libby 
Pemberton) 

16.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
sodium  fluoaluminate  on  potatoes  to 
control  Colorado  potato  beetles;  May  1, 
1988.  to  October  31, 1988.  (Gene  Asbury) 

17.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  sodium  fluoaluminate  on  potatoes  to 
control  Colorado  potato  beetles;  May  1. 
1988,  to  October  15,  1988.  (Gene  Asbury) 

18.  Nevada  Department  of  Agriculture 
for  the  use  of  cypermethrin  on  dry  bulb 
onions  to  control  onion  thrips;  May  16. 
1988.  to  August  15. 1988.  (Gene  Asburj-) 

19.  North  Dakota  Department  of 
Agriculture  for  the  use  of  Tiller 
Herbicide  on  hard  red  spring  wheat  to 
control  green  and  yellow  foxtail;  May 
15, 1988,  to  July  15, 1988.  (Gene  Asbury) 

20.  North  Dakota  Department  of 
Agriculture  for  the  use  lerbufos  on  rape 
and  mustard  seed  to  control  flea  beetles: 
May  17,  1988.  to  October  15,  1988. 
(Robert  Forrest) 

21.  Oregon  Department  of  Agriculture 
for  the  use  of  avermectin  Bi  on  pears  to 
control  two-spotted  spider  mites,  yellow 
spider  mites,  and  McDaniel  spider  mites; 
May  6, 1988,  to  September  1. 1988.  A 
notice  of  receipt  was  published  in  the 
Federal  Register  of  March  9.  1988  (53  FR 
7569);  no  comments  were  received.  The 
exemption  was  granted  on  the  basis  that 
there  are  not  registered  alternative 
pesticides  which  will  provide  adequate 
control  of  these  pests  on  pears.  A 
significant  economic  loss  may  result  if 
an  effective  pesticide  is  not  made 
available.  This  loss  may  be  as  great  as 
$4.5  million.  Combined  residues  of 
avermectin  Bl,  and  its  delta  8,9  isomer 
are  not  likely  to  exceed  0.025  ppm  in  or 
on  pears  as  a  result  of  the  proposed  use. 
This  residue  level  can  be  toxicologically 
supported  and  will  not  pose  a  threat  to 
the  public  health.  This  use  will  increase 
the  percent  of  total  U.S.  population  ADI 
by  2.6%,  raising  it  to  34.7%  (based  on  all 
current  uses).  The  lowest  MOS  for  all 
uses  is  333.  The  proposed  use  should  not 
pose  an  unreasonable  hazard  to  the 
environment  or  endangered  species. 
(Libby  Pemberton) 

22.  Oregon  Department  of  Agriculture 
for  the  use  of  fenarimol  on  cherries  to 
control  powdery  mildew;  May  24. 1988. 
to  August  30.  1988.  (Libby  Pemberton) 

23.  Oregon  Department  of  Agriculture 
for  the  use  of  sethoxydim  on  green  peas 
to  control  barnyard  grass  and  annual 
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grasses;  May  25. 1988,  to  July  1. 1988. 
(Gene  Asbury) 

24.  Oregon  Department  of  Agriculture 
for  the  use  of  cypermethrin  on  dry  bulb 
onions  to  control  onion  thrips;  May  16. 
1988,  to  August  30, 1988.  (Gene  Asbury) 

25.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  sodium 
fluoalkuninate  on  potatoes  to  control 
Colorado  potato  beetles;  May  1. 1988,  to 
October  31. 1988.  (Gene  Asbury) 

26.  Rhode  Island  Department  of 
Environmental  Management  for  the  use 
of  sodium  fluoaluminate  on  potatoes  to 
control  Colorado  potato  beetles;  May  15, 
1988.  to  September  15, 1988.  (Gene 
Asbury) 

27.  Tennessee  Department  of 
Agriculture  for  the  use  of  selhoxydim  on 
snap  beans  to  control  Johnson  grass; 
May  27, 1988,  to  July  31. 1988.  (Robert 
Forrest) 

28.  Washington  Department  of 
Agriculture  for  the  use  of  fenarimol  on 
cherries  to  control  powdery  mildew; 
May  24, 198a  to  August  30, 1988.  (Libby 
Pemberton) 

29.  Washington  Department  of 
Agriculture  for  the  use  of  avermectin  Bi 
on  pears  to  control  two-spotted  spider 
mites.  McDaniel  spider  mites,  and 
European  red  mites:  May  6, 1988,  to 
September  1, 1988.  A  notice  of  receipt 
was  published  in  the  Federal  Register  of 
April  16, 1988  (53  FR  11337);  no 
comments  were  received.  The 
exemption  was  granted  on  the  basis  that 
there  are  no  registered  alternative 
pesticides  which  will  provide  adequate 
control  of  these  pests  on  pears.  A 
significant  economic  loss  may  result  if 
an  effective  pesticide  is  not  made 
available.  This  loss  may  be  as  great  as 
$12.6  million.  Combined  residues  of 
avermectin  Bl,  and  its  delta  8,9  isomer 
are  not  likely  to  exceed  0.025  ppm  in  or 
on  pears  as  a  result  of  the  proposed  use. 
This  residue  level  can  be  toxicologically 
supported  and  will  not  pose  a  threat  to 
the  public  health.  This  use  will  increase 
the  percent  of  total  U.S.  population  ADl 
by  2.6%,  raising  it  to  34.7%  (based  on  all 
current  uses).  The  lowest  MOS  for  all 
uses  is  333.  The  proposed  use  should  not 
pose  an  unreasonable  hazard  to  the 
environment  or  endangered  species. 
(Libby  Pemberton) 

30.  Washington  Department  of 
Agriculture  for  the  use  of  permelhrin  on 
raspberries  to  control  weevils;  May  18, 
1988,  to  August  15, 1988.  (Donald 
Stubbs) 

31.  Washington  Department  of 
Agriculture  for  the  use  sethoxydim  on 
green  peas  to  control  barnyard  grass 
and  annual  rye  grass;  May  25, 1988.  to 
July  1, 1988.  (Gene  Asbury) 

32.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 


Protection  for  the  use  of  sethoxydim  on 
snap  beans  to  control  wild  proso  millet, 
volunteer  corn,  and  quackgrass;  May  25, 
1988.  to  August  31, 1988.  (Robert  Forrest) 

A  crisis  exemption  was  initiated  by 
the  Cahfornia  Department  of  Food  and 
Agriculture  on  May  13, 1988,  for  the  use 
fosetyl-al  (Aliette)  on  leaf  and  head 
lettus  to  control  downy  mildew.  Since  it 
was  anticipated  that  this  program  would 
be  needed  for  more  than  15  days. 
California  has  requested  a  specific 
exemption  to  continue  it.  (Gene  Asbury) 

Authority:  7  U.S.C.  136.) 

Dated:  August  1,1988. 
Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 
[PR  Doc.  88-18031  Filed  8-9-88;  8:45  am] 

BILUNG  CODE  (S6O-S0-M 


[FRL-3427-31 

Water  Pollution  Control;  Final 
Determination  of  the  Assistant 
Administrator  for  Water  Concerning 
Three  Wetland  Properties  Owned  by 
Henry  Rem  Estate,  Marion  Becker,  et 
al.  and  Senior  Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  decision  to  restrict  the 
designation  of  wetlands  owned  by 
Henry  Rem  Estate,  Marion  Becker,  et  al. 
and  Senior  Corporation  as  discharge 
sites  for  rockplowing.  in  East 
Everglades,  Dade  County,  Florida. 

SUMMARY:  This  is  notice  of  EPA's  final 
determination  pursuant  to  section  404(c) 
of  the  Clean  Water  Act  to  restrict  the 
designation  of  three  separately-owned 
wetland  properties  totaUng  432  acres  as 
discharge  sites  for  rockplowing  based 
upon  a  finding  that  this  activity  would 
result  in  unacceptable  adverse  effects  to 
wildlife. 

EFFECTIVE  DATE:  The  effective  date  of 
the  final  determination  is  June  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Charies  K.  Stark,  Jr.,  Office  of  Wetlands 
Protection.  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington,  DC  20460,  (202)  475-^796 
Copies  of  EPA's  final  determination 
are  available  for  inspection  in  the  Public 
Information  Reference  Unit,  EPA 
Library,  Room  M  2904,  401  M  Street  SW., 
Washington,  DC  20460  and  the  Marine 
and  Estuarine  Branch,  EPA  Region  IV. 
345  Courtland  Street  NE..  Atlanta, 
Georgia  30365. 
SUPPLEMENTARY  INFORMATION:  Under 

section  404(c)  of  the  Clean  Water  Act, 
the  Administrator  of  EPA  has  has  the 
authority  to  prohibit  or  restrict  the  use 
of  a  site  as  a  disposal  site  for  dredged  or 


fill  material,  after  notice  and 
crpportunity  for  public  hearing, 
whenever  he  or  she  determines  tbat 
such  disposal  will  have  an  unacceptable 
adverse  effect  on  municipal  water 
supplies,  shellfish  beds  and  fishery 
areas  (including  spawning  and  breeding 
areas),  wildlife,  or  recreational  areas. 
Responsibility  for  404(c)  determinations 
has  been  formally  delegated  to  the 
Assistant  Administrator  for  Water,  who 
is  EPA's  national  section  404  program 
manager. 

This  section  404(c)  action  addresses 
proposed  and  anticipated  rockplowing 
activities  in  three  separately-owned 
wetland  properties  totaling  432  acres  in 
East  Everglades,  Date  County,  Florida. 
The  first  property  is  a  60  acre  tract 
owned  by  Henry  Rem  Estate  (the  Rem 
site)  which  is  located  in  the  western 
quarter  of  Section  5.  Township  56  South. 
Range  38  East,  about  one  mile  south  of 
SW  168th  Street  (Richmond  Drive)  and 
about  1.8  miles  west  of  the  L-31N  canal 
and  levee.  The  second  property  is 
another  60  acre  tract  owned  by  Mrs. 
Marion  Becker.  Mrs.  Bilba  Burke.  Mr. 
Paul  Yanowitz.  Mr.  Euval  S.  Barrekette 
and  Mr.  Irving  Sonneshein  (the  Becker 
site)  which  is  located  adjacent  to  and 
east  of  the  Rem  site,  in  section  5. 
Township  56  South.  Range  38  East.  The 
third  property  is  actually  three  separate 
wetland  tracts  totaling  312  acres  owned 
by  Senior  Corporation  (the  Senior  Corp. 
site)  which  lie  about  2.5  miles  south  of 
the  Rem  and  Becker  sites  and  extend 
along  SW  232nd  Avenue  and  south  to 
SW  304lh  Street.  The  first  tract  is 
comprised  of  approximately  132  acres  of 
wetlands  within  Section  7,  Township  57 
South,  Range  38  East;  the  second  tract  is 
comprised  of  approximately  150  acres  of 
wetlands  within  Section  30,  Township 
56  South,  Range  38  East:  and  the  third 
tract,  comprised  of  approximately  30 
acres  of  wetlands,  is  located  within 
Section  6.  Township  57  South,  Range  38 
East. 

Rockplowing  is  a  process  in  which  a 
bulldozer  is  used  to  drag  a  multitoothed 
plow-like  implement  to  break  up  and 
crush  surface  rock  to  prepare  an  area  for 
agriculture.  The  wetlands  at  issue 
overlie  a  porous  limestone  strata  which 
would  have  to  be  rockplowed  to 
facilitate  agriculture.  Rockplowing  these 
wetlands  would  eliminate  their  irregular 
surface  and  associated  wetland 
vegetation. 

At  the  fime  the  Regional 
Administrator  initiated  the  404(c)  action, 
property  owners  of  the  Senior  Corp.  site 
and  the  Rem  site  were  actively  pursuing 
permits  from  the  Army  Corps  of 
Engineers  (Corps)  to  rockplow.  The 
Corps  had  announced  its  intention  to 
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issue  a  section  404  CWA  permit 
authorizing  rockplowing  on  the  Rem  site 
and  was  in  the  process  of  preparing 
documentation  for  a  permit  decision 
concerning  rockplowing  on  the  Senior 
Corp.  site.  Property  owners  of  the 
Becker  site  had  not  yet  applied  for  a 
permit  to  rockpiow.  However.  EPA 
Region  IV  felt  that  the  Corps,  in  the 
supporting  documentation  for  the  permit 
to  be  issued  to  Henry  Rem  Estate,  had 
predisposed  itself  to  issuing  a  permit 
authorizing  rockplowing  on  the  Becker 
tract  (the  documentation  implied  that 
the  Corps  may  issue  a  permit  for 
rockplowing  this  site,  if  applied  for, 
because  its  juxtaposition  to  adjacent 
agricultural  areas  was  similar  to  that  of 
the  Rem  site).  EPA  Region  IV  concluded 
that  because  the  Rem,  Becker  and 
Senior  Corp.  sites  are  ecologically 
similar  portions  of  the  East  Everglades 
wetlands  complex,  and  rockplowing 
would  be  or  had  a  high  probability  to  be 
authorized  on  those  sites  and  would 
result  in  similar  unacceptable  adverse 
environmental  effects,  this  404(c)  action 
should  include  all  three  properties. 

On  February  16. 1988.  EPA 
Headquarters  received  the 
administrative  record  and  the  Regional 
Administrator's  recommended 
determination  (dated  February  9. 1988) 
to  prohibit  the  specification  of  the  Rem, 
Becker  and  Senior  Corp.  sites  as 
discharge  sites  for  rockplowing.  The 
recommended  determination  was  based 
upon  a  finding  that  rockplowing  these 
sites  would  result  in  unacceptable 
adverse  effects  on  fishery  areas 
(including  spawning  and  breeding  areas 
for  forage  fish),  wildlife  and  recreational 
areas. 

EPA  Headquarters  considered  the 
record  in  this  case,  including  public 
comments,  information  received  during 
Region  IV's  public  hearing,  and 
information  provided  by  other  agencies, 
organizations  and  knowledgeable 
individuals.  I  consulted  with 
representatives  of  Senior  Corp. 
(Representatives  of  the  other  property 
owners  did  not  take  advantage  of  EPA's 
offer  for  consultation  at  that  point.) 
Based  upon  this  review,  I  determined 
that  rockplowing  the  Rem.  Becker  or 
Senior  Corp.  sites  would  result  in 
unacceptable  adverse  effects  to  wildlife. 

EPA's  review  revealed  that  the  Rem. 
Becker  and  Senior  Corp.  sites  provide 
diverse  habitat  that  satisfies  the  habitat 
needs  of  a  diverse  wildlife  population. 
The  review  also  revealed  that  these 
sites  also  provide  and  essential  wetland 
habitat  component  of,  and  provide 
habitat  diversity  for.  the  south  Florid; 
ecosystem.  Wildlife  habitat  is  regarded 
as  continuous  within  East  Everglades 


and  Everglades  National  Park  with 
mobile  wildlife  species  moving  freely 
between  these  areas  to  satisfy  their 
habitat  requirements.  Many  of  these 
species  for  which  the  Rem.  Becker  and 
Senior  Corp.  sites  provide  essential 
habitat  needs  have  suffered  population 
declines  due  in  whole  or  in  part  to  the 
loss  and/or  alteration  of  habitat,  which 
in  a  number  of  instances  resulted  in 
their  listing  as  endangered,  threatened 
or  of  special  concern  by  the  U.S. 
Department  of  Interior.  State  of  Florida 
and/or  the  Florida  Committee  on  Rare 
and  Endangered  Biota.  EPA's  review 
also  revealed  that  there  have  been 
significant  cumulative  losses  of  the  type 
of  wetlands  found  on  the  Rem,  Becker 
and  Senior  Corp.  sites,  that  these  losses 
have  been  linked  to  the  decline  of  some 
species  in  this  region  and  that 
rockplowing  these  sites  would  aggravate 
the  effect  of  these  losses. 

I  concluded  that  the  Rem,  Becker  and 
Senior  Corp.  sites  provide  important 
wildlife  habitat  from  a  site  specific  and 
cumulative  standpoint  and.  therefore, 
that  rockplowing  these  sites  would 
result  in  unacceptable  adverse  effects  to 
wildlife  for  the  purposes  of  Section 
404(c)  of  the  Clean  Water  Act. 
Therefore,  under  the  authority  delegated 
to  me  by  the  Administrator  of  EPA.  I 
restricted  the  designation  of  the  Rem. 
Becker  and  Senior  Corp.  sites  as 
discharge  sites  for  rockplowing.  EPA's 
404(c)  action  is  based  on  the  impacts  of 
rockplowing  and  prohibits  this  activity 
on  these  sites.  It  does  not  address 
potential  filling  activities  in  support  of 
less  consumptive  unless  of  these  sites. 

Dated;  |uly  28,  1988. 
Rebecca  W.  Hanmer, 
Acting  Assistant  Administrutorfor  Water 
[FR  Doc.  88-18035  Filed  8-9-88:  8:45  am] 
BILLING  CODE  6560-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

National  Security  and  Emergency 
Preparedness  Advisory  Committee 
and  Emergency  Broadcast  Advisory 
Committee;  Renewal 

In  accordance  with  the  GSA  Final 
Rule  on  Federal  advisory  committee 
management.  41  CFR  Part  101-6  §  101- 
6.1015,  the  Federal  Communications 
Commission  is  giving  official  notice  on 
the  renewal  of  the  following  advisory 
committees: 

The  National  Security  and  Emergency 
Preparedness  Advisory  Committee 
(NSEPAC) 
and 


The  Emergency  Broadcast  System 
Advisory  Committee  (EBSAC) 

The  General  Services  Administration, 
Committee  Management  Secretariat,  has 
approved  the  renewal  of  these 
Committees,  effective  July  15, 1988,  for  a 
period  of  two  years. 

Federal  Communications  Commission. 
H.  Walker  Feaster  III, 

Acting  Secretory. 

[FR  Doc.  88-18092  Filed  8-9-88:  8:45  am) 

BILLING  CODE  6712-01-M 

Applications  for  Consolidated  Hearing; 
Naguabo  Broadcasting  Co. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city,  and 

File  No 

MM 
Docket 

stale 

No 

A  Francisco  Reslo 

BPH-861023MA 

88-343 

Torres  d.'b/a 

Naguabo 

Broadcasting 

Company; 

Naguabo.  PR. 

B  Cesar  D. 

BPH-861027MA 

Gonzalez: 

Naguabo.  PR. 

C  Victeiio  R. 

BPH-861027MB 

Martinez  d/b'a 

Eastern 

Broadcasting, 

Naguabo.  PR. 

D  Jorge  G,  Blanco 

BPH-861027WE 

Gaido,  Naguabo. 

PR 

E  Reyes  Ruiz  Rivera; 

6PH-861027MF 

Naguabo.  PR 

F    Hector  Negroni 

BPH-861027MH 

Canagena; 

Naguabo,  PR 

G  Efram  Archilla- 

BPH-861027MI 

Diez.  Naguabo,  PR 

H  Naguabo 

BPH-861027MJ 

Broadcast  Group, 

Inc..  Naguabo.  PR 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29.  1986. 
The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicantfsj 

1.  (See  Appendix).  (See  Appendix) 
2  Air  Hazard.  B.C.F 

3.  Comparative.  All  Applicants 

4.  Ultimate.  All  Applicants 
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3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc..  2100  M  Street  NW.,  Washington, 
DC  20037  (Telephone  No.  (202)  857- 
3800). 
W.  |an  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Moss  Media  Bureau. 

Appendix 

Additional  Issue  Paragraph 

1.  (a)  To  determine  whether  the  proposals 
of  A  (NBC),  D  (Galdo).  E  (Rivera),  G 
(Archilla-Diez)  and  H  (Group)  are  consistent 
with  the  minimum  separation  requirements  of 
section  73.207  of  the  Commission's  Rules;  (b) 
to  determine  whether  the  proposals  of  B 
(Gonzalez).  C  (Eastern).  D  (Galdo)  and  F 
(Cartagena)  would  provide  coverage  of  the 
city  sought  to  be  served,  as  required  by 
section  73.315(a)  of  the  Commission's  Rules: 
and  (c)  in  light  of  (a)  and  (b)  above,  whether 
circumstances  warrant  waivers  of  the 
appropriate  rule  sections. 

[FR  Doc.  88-18096  Filed  8-9-88:  8:45  am) 

BILLINO  COOC  6712-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

(No.  88-651) 

Annual  Report  of  Trust  Assets 

Date:  August  2, 1988. 
AGENCV:  Federal  Home  Loan  Bank 
Board. 
action:  Notice. 

SUMMARY:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  for  extension, 
without  revision,  an  information 
collection  request,  "Annual  Report  of 
Trust  Assets"  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

This  report  provides  details 
concerning  the  scope  and  amount  of 
trust  activities  of  the  financial 
institutions.  The  Board  estimates  that 
each  response  will  require  2.2  hours. 
DATE:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  August 
25,  1988. 

ADDRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 


request  should  be  directed  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affair*. 
Washington.  DC  20503,  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  thcrr 
comments  to  the  Board.  Requests  for 
copies  of  the  proposed  information 
collection  requests  and  supporting 
documentation  are  obtainable  at  the 
Board  address  given  below:  Director, 
Information  Services  Section.  Office  of 
Secretariat,  Federal  Home  Loan  Bank 
Board,  1700  G  Street  NW..  Washington. 
DC  20552,  Phone:  202-653-2751. 

FOR  FURTHER  INFORMATION  CONTACr 

Larry  A.  Clark,  Office  of  Regulatory 
Activities,  202-778-2666,  Federal  Home 
Loan  Bank  Board,  1700  G  Street  NW.. 
Washington.  DC  20552. 

By  The  Federal  Home  Loan  Bank  Board. 
)ohn  F.  Ghizzoni, 
Assistant  Secretory. 
[VR  Doc.  88-18059  Filed  8-9-88;  8:45  am) 
BILUNG  CODE  6720-01-M 


[No.  88-652] 

Application  for  Approval  To  Increase 
Total  Liabilities 

August  2. 1988. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Notice. 

SUMMARY:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  a  new 
information  collection  request, 
"Application  for  Approval  to  Increase 
Total  Liabilities"  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

These  applications  will  show  whether 
an  institution's  growth  plan  has  been 
prudently  formulated,  and  that  the 
institution's  capital,  operations  and 
financial  strength  will  support  the 
growth  plan.  Each  response  will  require 
8  hours  to  complete. 
DATE:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  August 
25,  1988. 

ADDRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 


The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  requests  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director.  Information  Services 
Section,  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW.,  Washington.  DC  20552.  Phone: 
202-653-2751. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  Raue.  Office  of  Regulatory 
Policy,  Oversight  and  Supervision,  202- 
778-2517.  Federal  Home  Loan  Bank 
Board,  1700  G  Street  NW.,  Washington. 
DC  20552. 

By  The  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni, 
Assistant  Secretary. 
(FR  Doc.  88-18060  Filed  8-9-88:  8:45  am) 
BILUNG  COOC  S720-01-M 


(No.  88-653] 

Annual  Disclosure  Report 

Date:  August  2. 1988. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Notice. 

SUMMARY:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  a  new 
information  collection  request,  "Annual 
Disclosure  Report"  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

These  imports  will  make  available  to 
the  Bank  Board  and  institution's 
members  an  annual  disclosure  on 
transactions  in  which  affiliated  persons 
(including  the  offices  or  members  of  the 
board  of  directors)  have  a  material 
interest.  Each  response  will  require  40 
hours  to  complete. 
DATE:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  August 
25, 1988. 

ADDRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  requests  and 
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supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Section,  Office  of  Secretariat.  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW.,  Washington,  DC  20552,  Phone: 
202-377-6933. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  M.  Albinson,  Office  of  Regulatory 
Policy,  Oversight  and  Suprvision  202- 
778-2576.  Federal  Home  Loan  Bank 
Board,  1700  G  Street  NW.,  Washington, 
DC  20552. 

By  rhc  Fnder;il  Homf  Loan  Bank  Board. 
Nadine  Y.  Washington, 

Assistant  Secretary. 

|FR  Doc.  88-18061  Filed  8-9-88;  8:45  am| 

BILLING  CODE  S72O-01-M 

[No.  88-654) 

Application  for  Membership  and 
Subscription  to  Stock  In  ttie  Federal 
Home  Loan  Bank  Board 

Date:  August  2. 1988. 
agency:  Federal  Home  I.o.in  Bank 
Board. 
action:  Notice. 


summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  for  extension. 
without  revision,  an  information 
collection  request,  (Application  for 
Membership  and  Subscription  to  Stock 
in  the  Federal  Home  Loan  Bank  Board) 
to  the  Office  of  Management  and  Budget 
for  approval  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Charter  35). 

This  report  provides  financial  and/or 
statistical  information  to  determine  if 
membership  in  the  Federal  Home  Loan 
Bank  System  may  be  authorized  in 
accordance  with  existing  statutory  and 
regulatory  criteria.  The  Board  estimates 
that  each  response  will  require  2  hours 
to  complete. 

DATES:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  August 
25, 1988. 

ADDRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  requests  and  | 
supporting  documentation  are  i 


obtainable  at  the  Board  address  given 
below:  Director.  Information  Services 
Section,  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW.,  Washington,  DC  20552,  Phone: 
202-653-2751. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Wilson,  Office  of  District  Banks. 
377-7217,  Federal  Home  Loan  Bank 
Board.  1700  G  Street  .\W..  Washington. 
DC  20552. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
IFR  Doc.  88-18062  Filed  8-9-88:  8:45  am] 
BILLIfM!  CODE  6720-<)1-M 


The  American  Federal  Savings  &  Loan 
Association,  Anadarko,  OK; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners"  Loan 
Act  of  1933.  as  amended,  12  U.S.C. 
1464(d)(6)(A)  (1982).  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  The 
American  Federal  Savings  and  Loan 
Association,  Anadarko.  Oklahoma,  on 
July  28,  1988. 

Dated:  August  3.  1988. 

By  the  Federal  Home  Loan  Bank  Board. 

Nadine  Y.  Washington, 

Assistant  Secretary. 

[FR  Doc.  88-18063  Filed  8-9-88:  8:45  am| 

BILLING  CODE  6720- 10-M 


Universal  Savings  Association,  a 
Federal  Savings  &  Loan  Association, 
Chickasha,  OK;  Appointment  of 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended.  12  U.S.C. 
1464(d)(6)(A)  (1982),  the  Federal  Home 
Loan  Bank  Board  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Universal  Savings  Association,  a 
Federal  Savings  and  Loan  Association. 
Chickasha,  Oklahoma,  on  July  28, 1988. 

Dated:  August  3.  1988. 

By  the  Federal  Home  Lo.m  Bank  Board. 

Nadine  Y.  Washington, 

Assistant  Secretary. 

[FR  Doc.  88-18064  Filed  8-9-88-  8:45  am) 

BILLING  CODE  6720-01-M 


FEDERAL  MARITIME  COMMISSION 

Filing  and  Effective  Date  of 
Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  on  August  1, 
1988,  the  following  agreement  was  filed 
with  the  Commission  pursuant  to 
section  5,  Shipping  Act  of  1984,  and  was 
deemed  effective  that  date  to  the  extent 
it  constitutes  an  assessment  agreement 
as  described  in  paragraph  (d)  of  section 
5,  Shipping  Act  of  1984. 

Agreement  No.:  201-002631-007. 

Title:  New  Orleans  Steamship 
Association  Assessment  Agreement. 

Parties: 

New  Orleans  Steamship  Association 

International  Longshoremen's 
Association,  AFL-CIO. 

Synopsis:  The  agreement  provides 
that  effective  June  1, 1988,  the  obligation 
of  the  Employers  under  the  Guaranteed 
Annual  Income  Plan  to  make 
contributions  to  fund  such  plan  is 
suspended.  Contributions  shall  continue 
to  be  made  by  Employers  for  work 
performed  prior  to  June  1, 1988. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

Dated:  August  5.  1988. 
[FR  Doc.  88-18075  Filed  8-9-88:  8:45  am| 
BILLING  CODE  6730-01-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-010459-003. 

Title:  Joint  Feeder  Vessel  Cooperative 
Working  Arrangement. 

Parlies: 

American  President  Lines.  Ltd. 
Sea-Land  Service,  Inc. 
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Synopsis:  The  proposed  amendment 
would  extend  the  termination  date  of 
the  agreement  through  December  31, 
1988.  The  parties  have  requested  a 
shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 
Jtmeph  C.  Polking. 
Secretary. 

Dated:  August  5. 1988. 
|FR  Doc.  88-18089  Filed  8-9-88:  8:45  am) 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

Auguat  4,  1988. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
Public). 
FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Stati.stics.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3822) 

OMB  Desk  Officer— Robert  Neal.  Jr.— 
Office  of  Information  and  Regulatory 
Affairs,  OlTice  of  Management  and 
Budget,  New  Executive  Office 
Building.  Room  3208,  Washington,  DC 
20503  (202-395-7340). 
Final  approval  under  OMB  delegated 

authority  of  the  extension,  with  revision. 

of  the  folloK  ing: 

1.  Report  title:  Report  of  Transaction 
Accounts,  Other  Deposits  and  Vault 
Cash:  Reports  of  Certain  Eurocurrency 
Transactions;  and  Advance  Reports  of 
Deposits. 

Agency  form  number:  PR  2900;  PR  2950/ 
51;  and  FR  2000/2001. 

OMB  Docket  number:  7100-0087. 

Frequency:  Weekly,  Quarterly,  Duily — 
dependent  upon  report. 

Reporters:  epository  institutions. 

Annual  reporting  hours:  2,557.114. 


Report 


FR  2900 

FR  2950/2951 

FR2000 


Estimat- 
ed No. 

o« 

re- 
sponses 


•  9.890 

»  6.985 

'  744 

»3 

166 


Estimated  hours  per 
responso 


1  to  12  (4.52  avg.). 

1  to  12  (4  52  avg  ) 

2  to  5  (1.00  avg.) 
.2  to  5  (1.(X)  avg.). 
.3  to  2.4  (.84  avg.) 


Report 

Estimat- 
ed No. 

of 

re- 
sponses 

Estimated  hours  per 
response 

FR2001 

540 

.3  to  3  (.96  avg ). 

'  WeeKly. 
»  Quarterly. 

Small  businesses  are  affected. 

General  description  of  requirements: 
This  information  collection  is 
mandatory  (12  U.S.C.  248(a),  461,  3105) 
and  is  given  confidential  treatment  (5 
U.S.C.  552  b(4)  and  b(8). 

This  package  of  reports  collects 
information  on:  deposits  and  related 
items  from  depository  institutions  that 
have  transaction  accounts  or 
nonpersonal  time  deposits  and  that  are 
not  fully  exempt  from  reserve 
requirements  (FR  2900);  Eurocurrency 
transactions  from  depository  institutions 
that  obtain  funds  from  foreign  (non-U. S.) 
sources  or  that  maintain  foreign 
branches  (FR  2950,  2951);  and  selected 
items  on  the  2900  in  advance  from 
samples  of  commercial  banks  on  a  daily 
basis  (FR  2000)  and  on  a  weekly  basis 
(FR  2001).  An  increase  in  the  deposit 
cutoff  used  to  determine  weekly  versus 
quarterly  FR  2900  reporting  has  been 
approved.  Under  normal  indexing 
proc:edures.  the  cutoff  rises  from  S28.6 
million  to  $30.0  million:  with  this  action, 
the  cutoff  will  be  raised  even  further,  to 
$40.0  million.  In  addition,  the  total 
number  of  items  collected  on  the  FR 
2900,  2000,  and  2001  reports  will  be 
reduced  by  two  items.  Information 
provided  by  these  reports  is  used  for 
administering  Regulation  D — Reserve 
Requirements  of  Depository  Institutions; 
or  for  constructing,  analyzing,  and 
controlling  the  monetary  and  reserves 
aggregates,  or  both. 
2.  Report  title:  Quarterly  Report  of 

Selected  Deposits,  Vault  Cash  and 

Reser\'able  Liabilities  and  Annual 

Report  of  Total  Deposits  and 

Reservable  Liabilities. 
Agency  form  number:  FR  291  Oq;  FR 

2910a. 
OMB  Docket  number:  OMB  No.  710C>- 

0175. 
Frequency:  Quarterly;  Annually. 
Reports:  Depository  institutions. 
Annual  reporting  hours:  6,255. 


Report 


Estimat- 
60  No. 
of 
re- 
sponses 


Esti- 
mated 
hours 

per 

re- 
sponse 


Sinall  businesses  are  affected. 


General  description  of  requirements: 

This  information  collection  is 
mandatory  (12  U.S.C.  248(a)  and  461) 
and  is  given  confidential  treatment  (5 
U.S.C.  552  b(4)  and  b(8)). 

These  reports  collect  information  from 
depository  institutions  (other  than  U.S. 
branches  and  agencies  of  foreign  banks 
and  Edge  and  Agreement  Corporations) 
that  are  fully  exempt  from  reserve 
requirements  imder  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982.  Information  provided(by  these 
reports  is  used  to  construct  Vid  analyze 
the  monetary  ngj^regates  amnto  ensure 
compliance  with  RegulatJ^wV)— Reserve 
Requirements  of  Depository  InWtutions. 
An  increase  has  been  appro\  ed  in  the 
deposit  cutoff  used  to  determine 
quarterly  FR  291  Oq  versus  annual  FR 
2910a  reporting.  Under  normal  indexing 
procedures,  the  cutoff  rises  from  $28.6 
million  to  $30.0  million:  with  this  action, 
the  cutoff  will  be  raised  even  further,  to 
$40.0  million. 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  without 
revision,  of  the  following  report: 

1.  Report  title;  Allocation  of  Low 

Reserve  Tranche  and  Reservable 

Liabilities  Exemption. 
Agency  form  number:  FR  29o0;  W.  2930a. 
OMB  Docket  number:  OMB  No.  710O- 

0088. 
Frequency:  Annually. 
Reporters:  Depository  institutions. 
Annual  reporting  hours:  42. 
Estimated  No.  of  Responses:  168. 
Estimated  hours  per  response:  .25. 
Small  businesses  are  affected. 

General  description  of  requirements; 

This  information  collection  is 
mandator\'  (12  U.S.C.  248(a),  461)  and  is 
given  confidential  treatment  (5  U.S.C. 
552  b(4)  and  b(8)).     - 

Th's  report  provides  informalion  on 
the  allocation  of  the  low  reserve  tranche 
and  reservable  liabilities  exemption 
among  particular  offices  of  those 
families  of  institutions  that  have  offices 
located  in  more  than  one  state  or 
Federal  Reserve  district,  which  submit 
separate  deposits  reports  instead  of  one 
single,  nationally  aggregated  report. 
These  data  are  needed  for  the 
calculation  of  required  reserves. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  4.  1188. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  88-18005  Filed  8-9-83;  8.45  am] 

BILLING  CODE  6210-01-%! 
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First  Bank  System,  Inc4  Formation  of, 
Acquisition  by,  or  Merger  ol  Banic 
Holding  Companies;  and  Acquisition  of 
NontMnlting  Company 

The  company  lis1«J  m  this  notice  has 
applied  under  i  225.14  of  the  Board's 
Regulation  Y  (12  CFR  22S.14)  for  the 
Boards  approval  under  section  3  of  the 
Bank  Fioldinj?  Company  Act  (12  U.SC. 
1842)  to  become  a  bank  holding 
compuny  or  to  acc^vire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Elegulation  Y  (12  CFR 
225.23(a)(2)}  for  the  Board's  approval 
under  section  4{c)(8)  of  the  Bank 
Fielding  Company  Act  (12  U.S.C. 
1843(cl(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closHy  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  wiU  be  conducted 
throughout  the  United  States. 

The  application  is  available  fur 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  'reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
iderttifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  1, 
1988. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  First  Bank  System.  Inc.. 
Minneapolis.  Minnesota;  to  acquire  at 
least  88.55  percent  of  the  voting  shares 


of  Central  Bancorporation.  Inc..  Denver. 
Colorado,  and  thereby  indirectly  acquire 
The  Academy  Boulevard  Bank,  d/b/a 
Central  Bank  of  Academy  Boulevard. 
Colorado  Springs.  Colorado;  Central 
Bank  of  Chapel  Hills,  N.A.,  Colorado 
Springs,  Colorado;  The  Central  Colorado 
Bank,  d/b/a  Central  Bank  of  Colorado 
Springs,  Colorado  Springs,  Colorado; 
Central  Bank  of  Garden  of  the  Cods, 
N.A.,  Colorado  Springs,  Colorado; 
Central  Bank  of  Pueblo,  N.A..  Pueblo. 
Colorado;  The  First  National  Bank  of 
Rocky  Ford.  Rock  Ford.  Colorado; 
Central  Bank  of  Grand  (unction,  N.A., 
Grand  Junction,  Colorado;  Central  Bank 
of  Craig.  N.A.,  Craig.  Colorado;  Peoples 
Bank  of  Arapahoe  County,  d/b/a 
Central  Bank  of  Aurora.  Aurora, 
Colorado:  Central  Bank  of  Chatfield. 
Jefferson  County,  Colorado;  Central 
Bank  of  Centennial,  N.A..  Littleton. 
Colorado;  Central  Bank  of  Inverness. 
N.A..  Englewood,  Colorado;  Central 
Bank  of  Glenwood  Springs,  N.A.. 
Glenwood  Springs.  Colorado;  Centra) 
Bank  of  Aspen,  N.A..  Aspen.  Colorado; 
Central  Bank  of  Greeley.  Greeley, 
Colorado;  Broomfield  State  Bank,  d/b/a 
Central  Bank  of  Broomfield.  Broomfield, 
Colorado;  North  Denver  Bank,  d/b/a 
Central  Bank  of  North  Denver.  Denver. 
Colorado;  Central  Bank  of  Westminister, 
N.A.,  Westminister,  Colorado;  and 
Central  Bank  of  Denver,  Denver, 
Colorado. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Central  Bancorporation  Life  Insurance 
Company,  Denver.  Colorado,  and 
thereby  engage  in  underwriting  credit 
life  insurance  pursuant  to 
§  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  Slate  of  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  4,  1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-18006  Filed  8-9-68;  8:45  am) 
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Mason  City  National  Bancorp,  Inc.,  et 
al.;  Fornrtalions  of;  Acquisitions  by;  and 
Mergers  of  Banli  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Unless  otherv>rise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  1, 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  F>resident)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Mason  City  National  Bancorp,  Inc.. 
Mason  City,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Mason 
City  National  Bank,  Mason  City,  Illinois, 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1 .  Worthington  Bancshares,  Inc., 
Indianapolis.  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Worthington  State  Bank,  Worthington. 
Indiana. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480; 

1.  Frandsen  Financial  Corporation, 
Luck.  Wisconsin;  to  acquire  100  percent 
of  the  voting  shares  of  First  Stale  Bank. 
Braham.  Minnesota. 

2.  Frandsen  Financial  Corporation, 
Luck,  Wisconsin:  to  acquire  100  percent 
of  the  voting  shares  of  Lakeside  State 
Bank,  Isle,  Minnesota. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105; 

1.  Kolob  Investment  Company, 
Springville.  Utah;  to  become  a  bank 
holding  company  by  acquiring  34.1 
percent  of  the  voting  shares  of  M.O. 
Packard  Investmeml  Company, 
Springville,  Utah,  and  thereby  indirectly 
acquire  Central  Bank  and  Trust 
Company,  Springville,  Utah. 

2.  Washington  Commercial  Bancorp, 
Redmond  Washington;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Redmond 
National  Bank,  Redmond,  Washington,  a 
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de  novo  bank.  Comments  on  this 
application  must  be  received  by  August 
31. 1988. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  August  4, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-18007  Filed  8-9-88:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 
(Announcement  Numt>er  904] 

Cooperative  Agreements  for  Acquired 
Immunodeficiency  Syndrome  National 
Organization  and  Consortiums 
Information  and  Education  Program 
Announcement  and  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1989 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  announce  the  availability  of 
Fiscal  Year  1989  Cooperative  Agreement 
funds  to  support  information  and 
education  programs  about  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
carried  out  by  national  non-profit 
organizations  and/or  consortiums. 

Authorizing  Legislation 

This  program  is  authorized  under  the 
Public  Health  Service  Act:  Section 
301(a)  (42  U.S.C.  241),  and  Section  318. 
(42  U.S.C.  247c)  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
Number  is  13.118. 

Background 

AIDS  constitutes  a  significant  threat 
to  the  health  of  all  people  in  the  United 
States.  Although  the  vast  majority  of 
AIDS  cases  have  occurred  among 
homosexual  and  bisexual  men  (70%)  and 
intravenous  drug  abusers  (19%),  Human 
Immunodeficiency  Virus  (HIV)  infection 
can  be  transmitted  through  heterosexual 
practices  (from  man  to  woman  or 
woman  to  man)  and  perinatally  (from 
infected  mother  to  newborn  child).  An 
estimated  1-1.5  million  Americans 
already  are  infected  with  the  virus  and 
cases  resulting  from  heterosexual 
transmission  of  the  virus  are  expected  to 
increase.  The  only  means  currently 
available  to  control  the  epidemic  is 
through  effective  education  about  the 
behaviors  that  spread  the  virus  from  an 
infected  person  to  an  uninfected  person, 
the  consequences  of  infection,  and  how 
to  prevent  becoming  infected. 

To  help  prevent  the  spread  of  HIV 
infection  CDC  proposes  to  support 
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national  organizations  and  consortiums 
in  developing  and  implementing 
national  AIDS  health  education/risk- 
reduction  programs.  These  national 
organizations  and  consortiums  must 
have  established  communication  links 
with  both  their  constituent  communities 
and  with  the  general  public. 

Program  Purpose 

The  purpose  of  the  proposed  program 
is;  (1)  To  assist  appropriate  national 
organizations,  associations,  consortiums 
and/or  professional  groups  that  have 
existing  organizational  capacities  to 
carry  out  on  a  national  basis, 
immediate,  as  well  as  long-term  actions 
to  provide  HIV/AIDS  education/risk- 
reduction  projects  targeted  to  the  needs 
of  their  constituencies;  (2)  to  support 
activities  on  a  national  or  regional  basis 
which  will  complement  and  supplement 
State  and  local  efforts  to  inform  and 
educate  the  public  at  risk  of  HIV 
infection;  (3)  to  encourage  alternative 
national  approaches  to  health  education 
and  risk-reduction  which  are  sensitive 
and  appropriate  to  the  needs  of  specific 
target  populations:  (4)  to  educate  and 
involve  greater  numbers  of  national 
organizations  and  to  stimulate  the 
development  of  appropriate  consortiums 
in  HIV/AIDS  information/education 
activities;  (5)  to  assure  coordination  of 
these  activities  with  education  and 
prevention  efforts  of  State  and  local 
health  departments;  and  (6)  to  identify 
existing  HIV/AIDS  information/ 
education  needs,  and  address  these 
needs  through  resources  not  currently 
involved  in  AIDS  prevention. 

Eligibility  Requirements 

Applications  may  be  submitted  by  a 
single  organization  or  a  group  of  two  or 
more  organizations.  If  two  or  more 
organizations  combine  to  submit  an 
application,  one  must  be  designated  as 
the  primary  recipient  of  the  award.  That 
organization  shall  have  primary 
responsibility  for  submission  of  the 
application,  and  any  subsequent  award, 
with  appropriate  subcontract 
arrangements  with  participating 
organizations.  The  Project  Director  must 
be  an  employee  of  the  applicant 
organization.  The  application  must 
describe  in  full  detail  all  such  planned 
arrangements. 

An  eligible  applicant  organization  will 
be  of  one  of  the  following  two  types: 

1.  An  established  national  non-profit 
organization  which  may  be  health, 
education,  social  service,  professional, 
or  voluntary;  which  has  the  capacity 
and  organizational  experience  to 
implement  and  manage  programs  of 
national  scope:  and  which  demonstrates 
the  capacity  to  operate  and  centrally 


administer  a  coordinated  HIV/AIDS 
information/education/risk-reduction 
program  or  network  on  a  national  basis: 
OR 

2.  An  established  or  newly  formed 
national  non-profit  consortia  or  group  of 
organizations  which  brings  together  a 
range  of  capabilities  of  national  scope, 
and  which  demonstrate  a  capacity  to 
operate  and  centrally  administer  a 
regionally  or  nationally  coordinated 
AIDS  information/education  program. 

Availability  of  Funds 

Approximately  $1,000,000  will  be 
available  in  Fiscal  Year  1989  to  fund 
approximately  8-12  cooperative 
agreements  under  this  announcement.  It 
is  expected  that  the  range  of  awards  will 
be  between  $25,000  and  $150,000. 

It  is  expected  that  the  initial  awards 
will  be  made  on  or  about  November  15. 
1988,  and  will  be  initially  funded  for  a 
12-month  budget  period,  with  a  project 
period  of  up  to  5  years. 

Organizations  and  consortia  may 
submit  more  than  one  application  under 
this  program,  but  no  specific 
organization  or  consortium  member  will 
receive  more  than  one  award  each 
through  this  program. 

Use  of  Funds 

Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  their  training,  travel, 
equipment,  supplies  and  services, 
including  contractual  services  (i.e., 
contracts  with  community 
organizations)  directly  related  to 
planning,  organizing,  and  conducting  the 
AIDS  Information/Education  Program 
described  in  this  announcement. 

Funds  may  be  expended  for  written 
materials,  pictorials,  audiovisuals. 
questionnaires  or  survey  instruments, 
and  educational  group  sessions  related 
to  AIDS  risk-reduction  education  efforts, 
if  approved  in  accordance  with  the  CDC 
guidance  document  titled  CO.NTF.NT 
AIDS-RELATED  WRITTEN 
MATERIALS.  PICTORIALS, 
AUDIOVISUALS,  QUESTIONNAIRES, 
SURVEY  INSTRUMENTS,  AND 
EDUCATIONAL  SESSIONS  IN 
CENTERS  FOR  DISEASE  CONTROL 
ASSISTANCE  PROGRAMS  (JANUARY 
1988).  as  published  in  the  Federal 
Register  (53  FR  6034,  Februar>'  29,  1988). 

Purpose/Cooperative  Activities/Other 
Requirements  and  Information 

A.  Purpose 

Consideration  will  be  given  to 
national  projects  directed  toward  the 
general  population  or  toward  one  or 
more  of  the  target  populations  identified 
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below.  Proposed  pro^^^honld  inchide 
one  or  more  of  the  foiro^HkK^vities: 

(1)  Development  and  impn^Bitation 
of  information  and  education/ 
reduction  programs  on  HIV/AI 
at  their  membership,  affiliates, 
employees,  constituents,  etc.  These 
efforts  should  emphasize  activities 
which  demonstrate  knowledge  about 
and  which  are  sensitive  to  either 
specific  target  groaps:  soch  as  high-risk 
individuals,  disadvantaged  women, 
young  adults,  health  care  employees, 
racial  and  ethnic  minorities  or  the 
general  public. 

(2)  Development  and  operation  of 
HIV/AIDS  infacraational/educational 
programs  t)etween  recipient 
organizationCs),  other  interested 
organizations,  and/ or  membership 
affiliates,  employees,  constituents,  etc., 
with  special  emphasis  on  those 
organizations  with  current  limited 
involvement  in  HIV/AIDS  education. 

(3]  Development  and  implementation 
of  information/education/risk-reduction 
demonstration  programs  at  the  State 
and  local  level(s)  by  affiliate 
organizations.  These  demonstration 
programs  must  be  coordinated  with 
appropriate  State  and  local  AIDS 
Coordinators  and  Programs  and 
specifically  address  gaps  in  existing 
State  and  Local  Program  Activities. 

(4)  Development  of  information, 
training  and/or  technical  assistance  to 
member  affiliates:  and  creative  and 
effective  application  of  available 
resources  to  address  public  health 
problems  which  will  positively  aflect 
HIV/AIDS  morbidity  and  mortality.  The 
CDC  has  established  grants  and 
cooperative  agreements  with  many 
ofHcial  State  and  local  health  agencies, 
as  well  as  other  public  and  private 
entities  for       HIV/ AIDS  prevention 
programs,  and  envisions  that  applicants' 
proposed  programs  will  complement  and 
be  coordinated  with  these  agencies' 
programs. 

B.  Cooperative  Activities 

1.  Recipient  Activities 

a.  Establish  programs  to  increase  the 
number  of  national  organizations  and 
coalitions  providing  effective  AIDS 
edocation,  or  stimulate  the  development 
or  expansion  erf  the  number  of 
organizations  coUaboratiiig  to  deliver 
effective  AIDS  information  and 
education  programs  to  the  public  or  to 
specific  populations  irt  increased  risk  of 
becoming  infected.  Programs  most  have 
time-framed,  measurable  and  realistic 
objectives  and  should  have  plans  to 
monitor  the  levels  of  AIDS-reteted 
knowledge,  attitudes,  beliefs  and 
behaviors  among  targeted  populations. 


b.  Collaborate  with  State  and  local 
health  agencies  in  carrying  out       HIV/ 
AIDS  health  education/risk-reduction 
programs  and  in  planning,  implementing, 
and  evaluating  effective  AIDS  education 

including: 

^Providing  consultation  and 
Ijal  assistance  to  affiliates/ 
constituents,  etc.,  during  the  plaxuiing 
and  development  phases  of  the  program; 

(2)  Developing,  selecting,  and 
reviewing  educational  materials  used  by 
the  program; 

(3)  Providing  logistical  and  technical 
support  (e.g..  arranging  to  have  AIDS 
experts  available  for  program  workshop, 
meetings,  conferences,  etc.]  to  facilitate 
the  implementation  and  evaluation  of 
the  program;  and 

(4)  Ensuring  a  close  coordination  of 
this  initiative  with  the  State  or  local 
AIDS  health  education/risk-reduction 
Program. 

c.  Assess  program  progress  in 
achieving  objectives  and  in  carryijig  out 
activities. 

d.  Participate  in  sharing  HIV/AIDS 
program  descriptions,  progress  reports, 
and  educational  materials  through  the 
Centers  for  Disease  Control  National 
Information  Clearinghouse  database 
and  in  utilizing  the  database  to  avoid 
duplication  of  efforts. 

e.  Participate  in  CDC-sponsored 
conferences  dealing  with  program 
activities. 

2.  CDC  Activities 

a.  Provide  technical  assistance  and 
guidance  in  the  planning  and 
implementation  of  programs. 

b.  Assist  in  the  identification  and 
acquisition  of  appropriate  educatiomil 
materials  to  be  used  in  the  program; 
examples:  clearinghouse,  hotlines, 
campaign  materials,  etc. 

c.  Provide  technical  assistance  in  the 
development  and  implementation  of 
evaluation  efforts  for  the  program. 

d.  Provide  access  to  the  National 
AIDS  Qearingbouse's  database  of  AIDS 
programs  and  materials. 

Review  and  EvaiuatkiB  CriteHa 

1.  Knowledge  of  Target  Population: 
(15%) 

2.  Proposed  Program:  (30%) 

3.  Applicant  Capability  and 
Coordination  Efforts:  (35%) 

4.  Evaluation  Design:  (10%) 

5.  Program  Personnel:  (10%) 

6.  Program  Budget:  NOT  SCORED 

AppIkatioB  and  Sabmissioa  DeadKnc 

The  original  and  two  (2J  copies  of  the 
application  (PHS  5161-1,  revised  3/88) 
must  be  submitted  to  Chief,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 


Control,  255  East  Paces  Ferry  Road  NE., 
Room  321,  Atlanta,  GA,  30305,  on  or 
before  September  26, 1988. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(A)  Received  on  or  before  the 
deadline  date. 

(B)  Sent  on  or  before  the  deadline 
date  and  received  in  time  for  submission 
to  the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  lA.  or 
B.  are  considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition,  and  will  be 
returned  to  the  applicant. 

Other  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
entitled  Intergovernmental  Review  of 
Federal  Programs. 

Availability  of  Comjrfete  Program 
Description  and  Application  Assisianca 

A  full  description  of  the  program, 
including  criteria  for  review  of 
applications,  application  format, 
application  p>rocedures,  copies  of 
application  forms  PHS  5161-1,  and  other 
materials  may  be  obtained  from  Terry 
Maricle.  Grant  Management  Sfiecialist, 
Grants  Management  Branch, 
Procurement  and  Grants  OfTice,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road  NE.,  Room  321,  Atlanta, 
Georgia  30305.  or  by  calling  (404)  842- 
6511. 

Announcement  Number  904. 
"Cooperative  Agreements  for  Acquired 
Immunodeficiency  Syndrome  National 
Organization  and  Consortiums 
Information  and  Education  Program 
Announcement  and  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1989."  must  be  referenced  in  all  requests 
for  information  pertaining  to  these 
projects. 

Technical  Information  n>ay  be 
obtained  from  Beverly  Schwartz. 
National  AIDS  Information  and 
Education  Pro-am,  Centers  for  Disease 
Control  Atlanta,  Georgia  30333, 
Telephone  (404)  639-2364. 

Dated:  August  3. 1988. 
RuwCif  L.  Fostor. 

Acting  Director.  Office  of  Program  Support 
Centers  for  Disease  Contra/. 
(FR  Doc.  8»-18029  Filed  8-9-88;  8:45  am) 
BILLING  CODE  41«0-1S-M 
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Food  and  Drug  Administration 
(Docket  No.  88M-0263] 

Bunnell,  Inc.;  Premartcet  Approval  of 
Model  203  Ufe  Pulse  High  Frequency 
Ventilator 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Bunnell, 
Inc.,  Salt  Lake  City,  UT,  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976,  of  the  Model  203 
Life  Pulse  High  Frequency  Ventilator. 
After  reviewing  the  recommendation  of 
the  Anesthesiology  and  Respiratory 
Therapy  Devices  Panel,  FDA's  Center 
for  Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  by  letter 
of  June  30, 1988,  of  the  approval  of  the 
application. 

date:  Petitions  for  administrative 
review  by  September  9, 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT. 
E.  Carolyn  Derrer,  Center  for  Devices 
and  Radiological  Health  (HFZ-430), 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring,  MD  20910, 
301-427-7226. 
SUPPLEMENTARY  INFORMATION:  On  May 

21, 1986,  Bunnell,  Inc..  Salt  Lake  City.  UT 
84115,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Model  203  Life  Pulse  High  Frequency 
Ventilator,  which  is  indicated  for  use  in 
ventilating  critically  ill  infants  with 
respiratory  distress  syndrome 
GompUcated  by  pulmonary  air  leaks, 
who  are,  in  the  opinion  of  their 
physicians,  failing  on  conventional 
ventilation.  All  other  uses  of  the  Model 
203  Life  Pulse  High  Frequency  Ventilator 
remain  investigational. 

On  November  21, 1986.  the 
Anesthesiology  and  Respiratory 
Therapy  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  The  panel,  however,  noted  a 
lack  of  data  supporting  the  use  of  this 
device  at  frequencies  greater  than  660 
breaths  per  minutes.  As  a  result,  the 
applicant  has  modified  the  device  by 
limiting  the  maxmium  frequency  to  660 
breaths  per  minute.  The  panel  also 
recommended  that  the  applicant  provide 
additional  information  to  support  the 
correct  use  of  the  device,  more  concise 


instructions  for  use,  and  long-term 
follow-up  data  to  examine  the  incidence 
of  residual  pulmonary  pathology.  This 
additional  information  has  been 
submitted  by  the  applicant.  CDRH 
concurred  with  the  recommendation  of 
the  Anesthesiology  and  Resipiratory 
Therapy  Devices  Panel,  In  addition. 
CDRH  recommended  that  the  maximum 
peak  inspiratory  pressure  be  limited  to 
50  centimeters  of  water  and  that  the 
maximum  inspiratory:  expiratory  ratio 
be  limited  to  0.035  seconds.  The 
applicant  has  modified  the  Model  203 
Life  Pulse  High  Frequency  Ventilator 
accordingly.  On  June  30, 1988.  CDRH 
approved  the  appHcation  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  E.  Carolyn  Derrer 
(HFZ^30).  address  above. 

Opportunity  For  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3)  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 


Petitioners  may.  at  any  time  on  or 
before  September  9, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  August  3,  1988. 
John  C.  Villforth. 

Director,  Center  for  Devices  and  Radiological 

Health. 

|FR  Doc.  88-18068  Filed  8-&-88:  8:45  am] 
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I  Docket  No.  B8M-02661 

Sonocare,  Inc.;  Premarket  Approval  of 
Model  CST-100  Therapeutic 
Ultrasound  System 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Sonocare, 
Inc.,  Upper  Saddle  River,  NJ.  for  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
Model  CST-100  Therapeutic  Ultrasound 
System.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  June 
30, 1988.  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  Septebmer  9, 1988. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm  4-62,  5600  Fishers      ■ 
Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Phillips.  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring.  MD  20910. 
301-427-8221. 
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SUPPLEMENTARY  INFORMATION:  On 

January  21, 1987,  Sonocare,  Inc.,  Upper 
Saddle  River,  NJ  07458,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Model  CST-100 
Therapeutic  Ultrasound  System.  The 
Model  CST-100  Therapeutic  Ultrasound 
System  is  a  device  that  produces  a 
focused  high  intensity  ultrasound  beam 
and  is  indicated  for  the  treatmnent  of 
refractory  glaucoma. 

On  May  28, 1987,  the  Ophthalmic 
Devices  Panel,  and  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  June  30, 
1988,  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Robert  A.  Phillips 
(HFZ-460),  address  above. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Opportunity  for  Administrative  Review 

Section  515(d)(3]  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3])  authorizes  any 
interested  person  to  petition,  under 
section  515(g]  of  the  act  (21  U.S.C. 
360e(g)],  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12]  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b]).  A  petitioner  shall  identify  the 


form  of  review  requested  (hearing  or 
independent  advisory  committee]  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  9, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d],  520(h],  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d).  360j(h)]  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  August  3. 1986. 

John  C.  VUIforth, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[PR  Doc.  88-18067  Filed  8-9-88:  8:45  am) 

BILLING  CODE  4160-01-M 


I  Docket  No.  8aM-0264] 

Trimedyne,  Inc.;  Premarket  Approval 
or  the  Spectraprot>e-PLR™  Catheter 
and  Model  900  Optilase™  Contract 
L^ser  Source  System 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Trimedyne,  Inc.,  Santa  Ana,  CA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
Spectraprobe-PLR™  Catheter  and  Model 
900  Optilase'"'*'  Contract  Laser  Source 
System.  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel,  FDA's  center  for 
Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  by  letter 
of  June  30, 1988,  of  the  approval  of  the 
application. 


DATE:  Petitions  for  administrative 
review  by  September  9, 1988. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brad  C.  Astor,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  8757  Georgia 
Ave.,  Silver  Spring,  MD  20910,  301-427- 
7371. 

SUPP1.EMENTARY  INFORMATION:  On 

November  6, 1987,  Trimedyne,  Inc., 
Santa  Ana,  CA  92705.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Spectraprobe-PLR^" 
Catheter  and  Model  900  OptilaseT** 
Contract  Laser  Source  System.  This 
device  is  indicated  for  use  via  surgical 
cutdown  or  percutaneous  introduction 
as  the  sole  therapeutic  procedure,  as  an 
adjunct  to  balloon  dilatation  or  as  an 
adjunct  to  peripheral  vascular  surgery 
(i.e.,  bypass  graft  surgery)  for  the 
treatment  of  total  occlusions  or  stenoses 
in  the  iliac,  femoral,  popliteal,  and  tibial 
arteries. 

On  March  11, 1988,  the  Circulatory 
System  Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  June  30. 
1988,  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Brad  C.  Astor  (HFZ- 
450),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d](3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)],  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
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action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  9, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  August  3, 1988. 
lohn  C.  Villforth, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[PR  Doc.  88-18069  Filed  8-9-88;  8:45  am) 

BILUNG  CODE  41MM>1-M 


Health  Resources  and  Services 
Administration 

Advisory  Council  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following"  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
September  1988: 
Name:  National  Advisory  Committee  on 

Rural  Health 
Date  and  Time:  September  19-21, 1988. 

8:30  a.m. 
Place:  Auditorium.  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue. 

SW.,  Washington.  DC  20201 

The  meeting  is  open  to  the  public. 


Purpose:  The  Committee  provides 
advice  and  recommendations  to  the 
Secretary  with  respect  to  the  delivery, 
Financing,  research,  development  and 
administration  of  health  care  service  in 
rural  areas. 

Agenda:  The  meeting  will  tentatively 
include  welcome  and  opening  remarks: 
Department  perspective;  the 
Congressional  perspective;  the  role  of 
the  Committee:  a  Press  Conference:  the 
Public  Health  perspective;  public 
comments/testimony;  perspectives  of 
the  Health  Resources  and  Service 
Administration  Bureau:  and 
development  of  an  action  plan  for  the 
Committee's  operation. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Mr.  Jeffrey  Human,  Executive 
Secretary,  National  Advisory  Committee 
on  Rural  Health,  Health  Resources  and 
Service  Administration,  Room  14-22, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone 
(301)443-0835. 

Persons  interested  in  providing 
testimony  during  the  public  comments 
segment  of  the  agenda  on  September  19. 
should  contact  Ms.  Arlene  Granderson. 
Program  Analyst,  Office  of  Rural  Health 
Policy,  Health  Resources  and  Service 
Administration,  Room  14-22,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443- 
0835. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 
lackie  E.  Baum. 

Advisory  Committee  Management  Officer. 
URSA. 

(FR  Doc.  88-18070  Filed  ft-9-88:  8:45  am] 
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Public  Health  Service 

Health  Resources  and  Services 
Administration;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Part  H,  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization.  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  39409-24.  August  31, 
1982,  as  amended  most  recently  in 
pertinent  part  at  51  FR  27916,  August  4. 
1986),  is  amended  to  reflect  the 
establishment  of  the  Division  of  Special 
Populations  Program  Development  in  the 
Bureau  of  Health  Care  Delivery  and 
Assistance,  within  the  Health  Resources 
and  Services  Administration  (HRSA). 

Under  HB-10,  Organization  and 
Functions,  amend  the  functional 
statement  for  the  Bureau  of  Health  Care 


Delivery  and  Assistance  (HBC)  by 
adding  the  following  after  the  functional 
statement  for  the  Division  of  Federal 
Occupational  and  Beneficiary  Health 
Services  (HBCA): 

Division  of  Special  Population 
Development  (HBCB).  This  division 
researches  issues  and  develops  program 
plans  which  identify  health  care  needs 
of  special  population  groups.  Such 
research  may  include  issues  related  to: 
(1)  The  health  care  of  the  homeless, 
substance  abusers,  the  elderly,  and 
victims  of  AIDS  and  Alzheimer's 
Disease:  perinatal  and  other  infant 
mortality  reduction  programs;  home 
health  ser\'ices.  environmental, 
occupational,  and  rural  health,  etc.,  (2) 
coordinates  the  identification  of  issues 
and  establishes  Agency/Bureau 
priorities  with  the  Division  of  Primary 
Care  Services;  (3)  directs  nationwide 
efforts  to  coordinate  health  care  needs 
of  special  populations  and  encourages 
State  and  local  assistance  in  meeting 
needs;  (4)  provides  guidance  and 
direction  in  the  development  of  health 
care  partnerships  and  networks  and 
coordinates  the  management  plans  with 
regional  offices,  other  Federal  programs, 
and  State  and  private  organizations:  (5) 
develops  guidance  materials  and 
implements  plans  to  meet  needs  of 
identified  areas:  (6)  coordinates  health 
needs  of  special  populations  with  the 
Division  of  Primary  Care  Services 
ensuring  that  funds  are  allocated 
according  to  Bureau  priorities  and 
legislative  intent;  (7)  develops,  conducts, 
and  evaluates  demonstration  projects 
utilizing  data  collected  as  a  base  line  for 
the  integration  of  primary  care  systems 
or  expanding  existing  health  care 
networks:  and  (8)  provides  technical 
assistance  in  the  interaction  of 
community  based  systems. 

This  establishment  is  elKective  upon 
date  of  signature. 

Date:  August  4. 1988. 
Wilford  |.  Forbush. 
Director,  Office  of  Management 
[FR  Doc.  88-18084  Filed  8-9-88:  8:45  am) 
BtLUNG  COOE  4160-1S-II 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

I  Docket  No.  N-88-1841] 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 
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summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  the 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 


required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  It  is  also 
requested  that  OMB  complete  its  review 
within  seven  days. 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  [2]  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  house 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535|d). 


D.ite:  August  3.  198a. 
|ohn  T.  Murphy, 
nirpctor.  Information  Policy  andi\lan(is''nu'iit 

Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposul:  National  Survey  of  Shelters 

for  the  Homeless. 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  survey  is  intended  to  provide 
information  about  the  .Nation's  system 
of  shelters  for  the  homeless,  including 
the  number  of  shelter  facilities  and 
beds,  amenities  and  services 
available,  rules  and  regulations,  and 
the  characteristics  of  shelter 
occupants.  The  information  is  needed 
for  purposes  of  policy  development 
and  program  administration,  as  well 
as  for  more  general  use  by  other 
Federal  agencies,  the  Congress,  and 
the  general  public. 

Form  Xumber:  None. 

Respondents:  Non-profit  institutions  .ind 
state  or  local  governments. 

Frequency  of  Submission:  One-time. 

Reporting;  Burden: 


Numljor  of 
respondents 


Frequency  ot 
response 


Hours  per  response 


Burden  tiour s 


200 


.50 


100 


Total  Estimated  Burden  flours:  HXJ 

Status:  New 

Contact: 

Terry  Connell,  HUD.  (202)  755-5541 
lohn  Allison,  OMB,  (202)  395-6880 

Dale:  August  3.  1988. 
Supporting  Statement  for  OMB  Review 

Survey  of  Shelters  for  Homeless  Persons 

Contract  No.  HC-5772 

Task  Order  No.  3 

Dr.  Martin  Abravanel.  Dirertor  and 

Governmental  Technical  Represent.itive 

Dr.  Terrance  Connell,  Governmental 
Technical  Monitor.  Division  of  Policy 
Studies,  Office  of  Policy  Development  and 
Research.  U.S.  Department  of  Housing  ami 
Urban  Development,  Washington.  DC 
20410 

Dr.  Garrett  Moran.  Task  Order  Manager. 
Westat.  Inc..  1650  Research  Drjulevartl, 
Rockville.  Maryland  20aiO 

August  2,  1988. 
Table  of  Contents 


Section 

1.  luslificatiori 


A.  Need  for  Data  Collection 

B.  Purpose  of  Data  Collection 


C.  Existing  Information 

D.  Efforts  to  Identify  Duplication 

E.  Consideration  of  Alternatives 

2.  Description  of  Information  Collection 

A.  Universe  and  Sampling  Methods 

B.  Information  Collection  Procedures 

C.  Pre-Tesling 

D.  Expected  Response  Rales 

E.  Sampling  Statisticians 

K.  Confidentiality  Provisions 

G.  Remuneration 

H.  Tabulation  and  Publiration 

3.  Time  Schedule 

4.  Outside  Consultation 

A.  Public  Contacts 

B.  Identity  of  Information  Collectors 

5.  Respondent's  Burden 

6.  Sensitive  Questions 

7.  Cost  to  the  Fedi;ral  (iovemmeiil 

8.  Item  Justification 

A.  Overview 

B.  Shelter  Characteristics 

C.  Eligibility  Requirements  and  Rules 

D.  Characteristics  of  Users 

E.  Manpower  and  Cost 

F.  Administrative  Problems 

C.  Expression  of  Appreciation  and  Address 
Request 
Appendix  A.  Questionnaire 


1.  justification 

A.  Need  for  Data  Collection 

The  Housing  and  Community 
Development  Act  of  1970.  section  501, 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  (HUD)  to  undertake 
such  programs  of  research,  studies, 
testing  and  demonstrations  relating  to 
the  mission  and  programs  of  the 
Department  as  he  determines  to  be 
necessary  and  appropriate.  Under  this 
authorization,  the  Division  of  Policy 
Studies  has  been  assigned  the 
responsibility  of  studying  shelters  for 
the  homeless. 

On  July  22,  1987  the  Stewart  B. 
M<;K..nney  Homeless  Assistance  Act 
was  signed  into  law.  The  amount 
appropriated  for  the  McKinney 
programs  administered  by  Hl'D  was 
S195  million  in  FY  1987.  An  additional 
S2«0  million  was  authorized  for  FY  1988, 
of  which  S73  million  has  been 
appropriated.  The  HUD  programs 
include  grants  to  state,  county,  and  local 
governments  to  renovate  and  operate 
honu'less  facilities:  funds  to  public 
agencies  and  private  non-profit 
organizations  to  develop  innovative 
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approaches  to  providing  "transitional" 
housing  to  move  capable  homeless 
persons  to  independent  living;  funds  to 
states  for  long-term  housing  for 
handicapped  homeless;  and  additional 
funding  for  rehabilitation  of  single  room 
occupancy  dwellings  for  priority  use  by 
the  homeless. 

As  these  programs  begin,  it  is 
important  for  the  Department  to 
understand  the  present  and  potential 
role  of  the  }IUD  McKinney  Act  programs 
with  respect  to  how  shelters  for  the 
homeless  address  homeless  issues. 
Since  the  programs  have  just  begun,  it  is 
not  possible  to  obtain  in-depth 
evaluation  results  at  this  time.  OMD, 
Congress,  various  HUD  offices,  and 
organizations  addressing  homeless 
issues,  however,  have  a  major  interest  in 
whatever  preliminary  information  can 
be  obtained  over  the  next  few  months. 
Therefore,  the  Division  of  Policy  Studios 
in  the  Office  of  Policy  Development  and 
Research  (PD&R)  will  study  the  role  of 
the  HUD  McKinney  Act  programs  in  the 
context  of  the  ability  of  a  community  to 
provide  appropriate  shelter  and  services 
to  the  homeless. 

Little  is  known  about  the  impact  and 
adequacy  of  such  policies  and 
expenditures,  the  characteristics  of  the 
homeless  who  have  been  helped  by 
them,  nor  the  extent  to  which  they 
supplement  private  efforts  to  provide 
shelter  for  the  homeless. 

D.  Purpose  of  Data  Collection 

A  telephone  survey  of  a  national 
sample  of  shelter  managers  and  shelter 
voucher  program  managers  is  proposed 
in  order  to  obtain  information  on  the 
operation  and  funding  of  the  shelters 
and  voucher  programs,  and  the 
characteristics  of  those  who  use  them. 

Most  shelters  are  operated  by  private 
groups,  but  as  noted  in  the  preceding 
section,  considerable  Federal  funds 
have  been  allocated  to  support  their 
operation.  Voucher  programs  rely  on  a 
combination  of  funding  sources.  The 
survey  would  gather  data  on  the  cost  of 
providing  accommodation  for  the 
homeless  and  the  source  of  funds  for 
different  types  of  shelters  (Federal, 
state,  local  government,  and  private). 

Information  will  be  gathered  on 
demographic  characteristics,  extent  of 
shelter  use,  employment,  mental  health 
and  alcohol/drug  abuse. 

In  order  to  assess  the  extent  to  which 
shelters  are  meeting  existing  needs,  the 
survey  will  obtain  statistics  on  shelter 
capacities,  occupancy  and  turnaway 
rates.  Eligibility  criteria  and  availability 
of  additional  support  services  will  also 
be  examined  for  shelters  and  voucher 
programs. 


C.  Existing  Information 

Early  references  to  shelter  policies, 
funding,  and  user  characteristics  can  be 
found  in  "A  Report  to  the  Secretary  on 
the  Homeless  and  Emergency 
Shelters."  '  More  recent  references 
include  the  Congressional  Hearing  that 
was  held  in  support  of  the  McKinney 
Act:  "Urgent  Relief  for  the  Homeless 
Act"  ^;  and  other  Congressional 
Hearings  such  as:  "Homelessness  in 
America"  '';  "Homelessness  in 
America — 1988"  *;  "The  Crisis  in 
I  lomelessness:  Effects  on  Children  and 
Families"  *;  and  "Effect  of  Our  Nations 
Housing  Policy  on  Homelessness."  * 
There  have  been  few  national 
probability  samples  of  shelters  that  will 
allow  generalizations  to  be  made  about 
the  national  situation.  In  1984.  HUD 
commissioned  the  first  national  sample 
of  shelters  and  this  will  be  a  follow-up 
to  that  study. 

77  Efforts  to  Identify  Diipli(  alion 

Discussions  with  HUD  staff,  and  an 
extensive  search  of  the  literature  both 
within  the  government  and  in  the 
private  sector,  have  revealed  no 
comparable  nationwide  studies  or 
surveys  of  the  sh.elter  situation  that  have 
been  conducted  within  the  last  four 
years. 

The  study  that  is  most  similar  to  that 
proposed  here  is  a  national  Food  and 
Nutrition  Survey  conducted  for  the 
Department  of  Agriculture  under  OMB 
clearance  number  0584-0360.  This 
survey  focused  on  meals  served  to  the 
homeless  in  soup  kitchens  and  to  a 


'  US  DepartiTiKnl  of  Housing  and  llrt)an 
Orvelopmcnt.  A  Hepurt  lo  Ire  Si  crctcy  on  ihv 
/lunjfln-s  und  Emftyem  y  Shelters.  I»(t4. 
W'ashingtim.  D.C.:  U.S.  Govemmeiil  Printing  Office 

^  "Urgent  Reliff  for  tfie  Homeloss  .'\cl":  hearing 
t>efore  the  Sut»(:ommillee  on  tlousing  and 
Comniunitj  Development  of  the  Cominittee  on 
Banking.  Finance,  and  Urban  Affairs.  House  of 
Representatives.  One-hundredth  Congress.  fTSt 
session,  on  H.R.  558.  February  4.  1H87. 

■'  "Homelessness  in  Amerira":  hearing  before  the 
Subiiummitlee  on  Housing  and  Urban  Affairs  of  the 
Committee  on  Banking.  Housmg.  and  Urban  Affairs. 
L'nited  States  Senate.  One  hundredth  Congress,  first 
session.  January  29.  1987. 

*  "Homelessness  in  Americi — 1988":  hearing 
before  the  Sut)Committee  on  Housing  and 
Community  Development  of  the  Committee  on 
Banking.  Finance,  and  Urban  Affairs.  House  of 
Representatives.  One-huiidridlh  Cungiess.  second 
session,  lanuary  26.  1988. 

'  The  crisis  in  homelessness  effects  on  children 
and  families":  hearing  lief(<re  the  Select  Committee 
on  Children.  Youth,  and  Families.  I  louse  of 
Representatives.  One  hundredtn  Congress,  first 
session,  hearing  held  in  Washington.  DC.  February 
24. 1987. 

'  "Kffecl  of  our  nations  bousing  policy  on 
homelessness":  hearing  before  the  Ad  Hoc  Task 
Force  on  the  Homeless  and  Housing  of  the 
Committee  on  the  Budget.  House  of  Roprettenlalives. 
One  Hundiedlh  Congress,  bist  session,  (anuary  21. 
liMS. 


lesser  extent  meals  served  in  shelters. 
Only  twenty  cities  were  included  in  this 
survey.  It  would  not  be  possible  to 
produce  national  estimates  on  the 
variables  of  interest  for  our  proposed 
survey  from  the  data  gathered  by  the 
Department  of  Agriculture  survey. 

E.  Consideration  of  Alternatives 

Consideration  of  alternative  means  of 
collecting  the  required  data  was  given. 
For  the  following  reasons  the  current 
plan  of  research  was  retained. 

•  The  current  plan  of  research 
maximizes  comparability  with  the  1984 
study,  thus  allowing  examination  of 
trends  over  time. 

•  The  proposed  survey  will  provide 
national  estimates  of  shelter  provision, 
while  localized  studies  would  not. 

•  A  telephone  survey  is  an 
economical  means  of  gathering  national 
data. 

2.  Description  of  Information  Collected 

A.  Universe  and  Sampling  Methods 
Frame  Creation 

The  shelter  survey  will  use  a  two- 
stage  sample  design;  first  selecting  a 
sample  of  counties  or  central  cities,  then 
selecting  a  subsample  among  the 
shelters  located  in  those  jurisdictions. 
The  frame  of  counties  and  central  cities 
will  come  from  the  Census  Bureau's 
City/County  Databook  from  the  1980 
Census. 

No  complete  listing  of  shelters 
throughout  the  country  is  available. 
Therefore,  for  each  selected  primary 
sampling  unit  (county/central  city)  the 
contractor  will  review  the 
Comprehensive  Homeless  Assistance 
Plan  (CH,\P)  and  any  other  available 
secondary  sources  of  information  on 
shelters  in  that  jurisdiction.  Some  phone 
conversations  may  be  made  to  CHAP 
authors  or  other  relevant  governmental 
and  private  sector  agencies  (including 
homeless  referral  centers) 
knowledgeable  about  area  homeless 
shelters.  From  those  sources,  lists  of  all 
shelters  serving  the  homeless,  and  their 
number  of  beds,  will  be  compiled  for  the 
eligible  first-stage  communities. 

The  most  applicable  SIC  codes  for 
shelters  for  the  homeless  are  ttj99 — 
Social  Services  Not  Elsewhere 
Classified  or  9531 — Housing  Programs. 

Definition  of  Eligible  First-Stage 
Communities 

All  counties  in  the  United  States  with 
a  population  of  25.000  or  more  will  be 
eligible  for  this  survey.  If  a  county 
contains  an  SMSA  central  city  with  a 
population  grerter  than  250,000,  the 
central  city  will  be  sampled  separately 
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to  insoie  adequate  representation  id  the 
sample.  The  remaiDing  |Mirti«n  of  a 
count3r  that  contains  an  ebgiMe  SMSA 
central  city  wiU  Hsetf  be  ehgiUe  for 
selecbon.  if  the  non-central  city 
popuiation  CTcceeds  2SJXXI. 

Definition  of  Eligible  Homeless  Shelters 

All  shelters  for  the  homeless  and 
voucbef  programs  that  ptovide  shelter  to 
the  biMneless  are  eligiUe  for  inchtsion  in 
the  survey,  with  the  exception  of: 

•  Shelters  or  programs  open  )ess  than 
30  days  duhn^  the  past  12  tnooths; 

•  Shelters  used  exdnsivety  for 
juvenile  nmaways; 

•  Hospitals; 

•  Prisons;  and 

•  Detoxif>catioa  centers  located 
outside  of  a  shelter. 

Specifically  inchtded  in  the  sorvey 
are: 

•  Shelters  for  adult  men  or  women; 

•  Shelters  for  families; 

•  Shelters  for  battered  women; 

•  Transitional  hoosing; 

•  Boarding  houses,  welfare  hotels, 
and  single  room  occupancy  (SRO)  hotels 
primarily  or  exclusively  used  by  the 
homeless  that  accept  (firect  client 
payment; 

•  Other  riieHers  used  U>  house  the 
homeless;  and 

•  Commercial  lodging  pnyviders  that 
serve  the  homeless  through  voucher 
programs  and  contractual  arrangements. 

Sample  Selection  Methodology 

Sixty  five  first-stage  mits  (counties/ 
central  cities)  will  be  selected  with 
probabilities  proportioDal  to  size  (PPS). 
The  size  measure  will  be  the  maxionun 
of  the  number  of  renters  or  20  percent  of 
the  total  population.  Number  of  renters 
is  considered  in  calculating  the  owasure 
of  size  becaose  it  is  likely  to  be  more 
highly  correlated  with  the  pHresence  of 
shehers  for  the  homeless  than  is  general 
population  size.  This  correlatian  results 
from  the  tendency  of  the  homeless  to 
gather  in  more  urban,  densely  populated 
areas  where  most  renters  are  h'kely  to 
be  found.  There  may,  however,  be  some 
very  large  suburban  coenties  with  very 
small  rental  populations.  To  prevent 
such  counties  fr(«>  being  excluded,  and 
to  control  the  variation  in  sampling 
weights,  general  population  size  is  also 
factored  into  the  calculatian  of  the 
measure  of  size.  This  approach  should 
increase  the  accuracy  of  the  survey 
estimates.  (Nationally,  about  one-diird 
of  all  households  are  renters.) 

Two  hundred  secood-stage  nsits 
(shelters  and  voacher  programs)  vrOi  be 
selected  with  probability  invefsely 
proportional  to  their  first-atace  unit's 
probttbility  of  selection,  and  all  shelters 


and  voucher  programs  thou^t  to  exceed 
a  specified  size  will  be  selected  with 
certainty.  There  will  be  at  least  two 
additional  size  strata,  with  those  in  the 
larger  stratum  having  a  higher 
probability  of  selection  wban  the 
smallest  size  shelters  or  programs.  This 
procedure  will  ensure  adequate 
representation,  of  shelters  which  provide 
services  to  the  greatest  number  of 
homeless.  It  will  also  provide,  to  the 
extent  possible,  an  equally  weighted 
sample  of  shelters  within  these  three 
size  strata.  This  will  maximize  the 
precision  of  the  estimates. 

B.  Information  Cofhction  Procedures 

After  receipt  of  final  information 
collection  clearance,  trained  telephone 
interviewers  will  contact  managers  of 
approximately  200  shelters  or  voucher 
programs  for  the  homeless  in  65  cities  or 
counties  nationwide.  Shelters  and 
voucher  programs  will  be  sampled  from 
a  universe  developed  by  reviewing 
CHAPs.  other  existing  documentation, 
and  lists  obtained  &om  the  local  areas. 
Interviewers  will  be  trained  to  first 
identify  the  manager  in  order  to  conduct 
the  interview.  Once  contacted, 
interviewers  will  ask  managers 
questions  to  determine  shelter  or 
program  characteristics,  characteristics 
of  those  served,  capacity,  and  extent  of 
use. 

Interviewers  selected  for  this  survey 
will  have  all  undergone  a  rigorous  and 
carefully  plcumed  training  program  that 
covers  general  techniques  of 
interviewing  as  well  as  a  session 
specifically  designed  to  familiarize  them 
with  and  enable  them  to  administer  the 
Survey  of  Shelters  for  the  Homeless. 

C.  Pre-Testing 

Daring  the  month  of  August  19ea, 
project  staff  will  pretest  this 
questionnaire  with  no  more  than  nine 
shelter  managers  in  cities  not  included 
in  the  sample.  This  pretesting  and 
subsequent  review  may  resah  in 
revisions  to  the  draft  questionnaire. 

R  Expected  Response  Rate 

A  very  hi^  response  rate  (90%  or 
more]  is  anticipeted  in  this  survey.  This 
response  rate  is  anticipated  based  on 
the  9S  percent  response  rate  achieved  in 
the  1984  suvey.  A  high  response  rate 
was  achieved  across  strata  in  1964.  and 
it  is  anticipated  that  sinular  rates  will  be 
achieved  in  this  survey.  OversampKng 
will  be  provided  to  allow  for 
nonresponse  and  out-of-scope  shelters 
(e.g.,  shelter  BO  loBgcr  exists)L 

For  a  sample  size  of  200  and  an 
estimated  proportion  of  50  percent,  the 
95  percent  confidence  interval, 
excluding  design  effects,  is  50  ±  6.9 


percent.  At  an  estimated  proportion  of 
10  percent,  rtie  corresponding  95  percent 
confideTKe  interval  is  10  ±  4.2  percent, 
excluding  design  effects. 

£.  Sampling  Statisticians 

The  sampling  approach  for  this  survey 
was  designed  by  David  Marker  and 
David  Morganstein,  sampling 
statisticians  with  Westat,  Inc.,  and  was 
implemented  under  their  sapervisioo. 
Telephone  numbers  are  as  follows: 
David  Marker  (301)  251-1500 
David  Morganstein,  (301)  251-1500 

F.  Confidentiality  Provisioas 

To  ensure  that  the  data  collected  are 
processed  in  a  confidential  manneT.  a 
set  of  standard  procedures  will  be 
followed: 

•  All  project  staff  will  sign  an 
assurance  of  confidentiality. 

•  Enftployees  will  keep  completely 
confidential  the  nan>es  of  all  shelter 
respondents,  all  information  or  opinions 
collected  in  the  course  of  interviews, 
and  any  information  aboot  respondents 
learned  incidentally. 

•  Survey  data  containing  personal 
identifiers  will  be  kept  in  a  locked 
container  when  not  being  osed  each 
working  day  in  routine  survey  actrrities. 
Reasonable  caution  will  be  exercised  in 
limiting  access  to  survey  data  only  to 
persons  working  on  the  project  who 
have  been  instructed  in  the  applicable 
confidentiality  requirements  for  the 
project. 

•  The  project  director  and  survey 
manager  will  be  responsible  for  ensuring 
that  all  personnel  involved  in  handling 
survey  data  on  the  project  are  instructed 
in  these  procedures,  have  signed  the 
pledge,  and  comply  with  these 
procedures  throughout  the  period  of 
survey  performance. 

•  Special  handling  instructions  not 
only  wiH  demand  enforcement  of  the 
confidentiality  of  received 
questionnaires,  but  wiH  assure  strict 
control  of  questionnaire  whereabouts. 

To  assure  respondents  of  the 
confidentiality  of  the  data  collected, 
interviewers  will  read  the  following 
statement  before  beginning  each 
interview: 

Before  I  begin  I'd  nke  to  inform  you  that 
your  response  is  voluntary  and  the 
information  you  provide  will  be  treated  as 
conndential  and  will  only  be  used  in 
cambination  with  o^r  responses  in 
statisticKl  reports.  Ha  iirfm nation  other  ihaa 
city  name  wtU  be  putitiafaed  or  lelcaaed  that 
identifies  individiial  respoadenta  or  ahelters 
with  tbeir  respeiues. 

To  ensure  that  the  data  will  not  be 
used  in  an  inappropriate  or 
unauthorized  manner  while  in  the  care 
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of  the  contractors,  standard 
confidentiality  procedures  will  also  be 
used.  All  the  necessary  information  and 
documents  relating  to  computer  data 
files  will  be  kept  in  a  file  accessible  only 
by  project  analysts  under  the 
supervision  of  the  project  director.  Final 
analysis  and  reporting  of  the  data  will 
not  contain  identifying  information  such 
as  name,  address,  or  telephone  number. 

G.  Remuneration 

No  remuneration  of  any  kind  is  being 
offered  to  any  respondents  to  the 
proposed  survey. 

H.  Tabulation  and  Publication 

Tabulation 

The  data  collected  by  telephone 
interview  will  be  coded,  key  entered, 
and  cleaned  by  the  contractor.  The 
resulting  data  file  will  be  computer- 
processed  by  standard  statistical 
software  packages. 

A  set  of  frequency  distributions  on  all 
collected  items  will  be  made.  A  critical 
examination  of  the  quality  of  the  data 
shall  be  prepared  and  sumbitted.  It  will 
include  comment  on  accuracy,  validity, 
response  rates,  extent  of  missing  data, 
and  known  and  potential  biases.  The 
contractor  will  also  provide  a  report  that 
explains  the  methodology,  identifies  the 
number  of  responses  and  relative 
precents,  and  details  the  work 
performed  under  the  contract,  including 
data  and  procedural  recommendations. 

Publication 

HUD  will  use  contractor  provided 
information  and  additional  tabulations 
produced  by  HUD  analysts  in  preparing 
a  report  on  homeless  shelters. 

3.  Time  Schedule 

The  contract  for  the  survey  of  shelters 
for  the  homeless  was  awarded  in  June 
1988  and  is  expected  to  be  completed 
before  the  end  of  1988.  It  is  anticipated 
that  interviews  will  be  conducted  in  the 
August  22nd  to  September  5th  time 
period,  assuming  extensive 
modifications  are  not  required  following 
pretesting.  OMB  and  HUD  reviews,  and 
the  instrument  approval  process. 
Delivery  of  data  file  and  documentation 
is  expected  approximately  three  weeks 
after  completion  of  interviews. 

4.  Outside  ConEultation 

A.  Public  Contacts 

In  addition  to  talking  to  members  of 
various  offices  within  HUD,  the 
contractor  has  discussed  the  issues  with 
shelter  managers  and  others  concerned 
with  problems  of  homelessness  to 
determine  what  information  is  read/ly 


available  and  the  terminology  and  units 
of  measure  commonly  used. 

B.  Identity  of  Informaiton  Collectors 

Telephone  survey  data  will  be 
collected  by  employees  of  Westat,  Inc.. 
1650  Research  Blvd..  Rockville.  MD 
20850. 

5.  Respondents  Burden 

The  total  respondent  burden  for  this 
one-time  data  collection  is  100  hours 
based  on  200  respondents  at  one-half 
hour  each.  No  special  record  keeping  is 
required.  Nearly  all  responses  can  be 
made  by  recall.  A  few  questions  involve 
referral  to  readily  available  statistics  on 
numbers  of  clients  using  shelter.  There 
is  very  little  variation  in  burden  from 
one  respondent  to  another  since  there 
are  very  few  skip  patterns,  all  of  which 
are  short. 

6.  Sensitive  Questions 

None  of  the  questions  deal  with 
sensitive  matters. 

7.  Cost  to  the  Federal  Government 

The  total  cost  of  the  proposed  data 
collection  to  the  Federal  Government 
will  be  approximately  855,000.  This 
includes  the  cost  of  the  sampling 
activities,  developing  the  survey 
instrument,  collecting  data  by  telephone, 
and  providing  frequency  distributions 
and  an  edited  data  set  on  floppy 
diskette. 

8.  Item  lustification 

A.  Overview 

The  following  section  provides  a 
description  of  questionnaire  items  in  the 
Survey  of  Shelters  for  the  Homeless  and 
a  justification  of  the  means  by  which 
each  of  the  questions  support  the  overall 
research  plan.  Groupings  include: 
General  shelter  characteristics; 
eligibility  and  rules;  characteristics  of 
users;  manpower  and  cost;  and 
administrative  problems. 

The  questionnaire  is  designed  to 
capture  such  information  as  capacity, 
services  provided,  facilities  included, 
extent  of  use.  and  staffing.  Questions 
will  also  focus  on  the  type  of  person 
most  likely  to  use  a  shelter.  These 
characteristics  include  sex.  family 
status,  mental  illness,  employment,  and 
other  problems. 

B.  Shelter  Characteristics 

Questions  under  this  heading  will 
provide  general  information  about  the 
characteristics  of  the  shelter.  To 
determine  these,  the  following  questions 
are  included: 


SI  Il-VPS.  Cost  to  homeless  person  of 
using  shelter — differentiation  between 
voucher  and  contract  programs,  and 
services  provided  by  both. 

1.  Age  of  shelter. 

2-2a.  Usage  availability  of  shelter-year- 
round. 

3.  Client  referral  sources. 

4-5.  Extent  of  use,  and  average  daily 
occupancy. 

6-6c.  Capacity  and  overflow  practices. 

8.  Style  of  accommodation. 

12.  Services  and  facilities  included. 

C.  Eligiblity  Requirements  and  Rules 

These  questions  will  derive 
information  about  who  is  eligible  to  use 
the  shelter,  what  conditions  influence 
continued  use,  and  what  rules  must  be 
followed. 
•7-7f.  Eligibility. 
9-9c.  Maximum  nights  allowed  to  stay/ 

use  shelter. 
10-11.  Rules. 

D.  Characteristics  of  Users 

Previous  research  suggests  that  the 
homeless  are  comprised  of  several  very 
diverse  groups.  These  questions  are 
administered  to  focus  on  the  type  of 
person  who  currently  uses  and  needs 
the  shelter  to  ascertain  any  significant 
changes  in  the  kinds  of  people  who  have 
become  homeless  over  the  past  few 
years. 

7-7f.  Characteristics  of  users  (sex. 
family  status,  race,  age.  employment, 
social  problems  like  alcoholism,  drug 
abuse,  mental  health,  and  duration  of 
homelessness). 

E.  Manpower  and  Cost 

These  questions  will  provide 
necessary  information  about  cost  of 
operating  the  shelters  and  who  is 
bearing  them. 
13-15.  Staff  hours  worked,  both 

volunteer  and  paid. 
16.  Operating  budget. 
17-1 7a.  Source  of  funds. 

F.  Administrative  Problems 

Questions  18-18a  ask  about  any 
hindrances  to  the  operation  of  the 
shelter  that  may  result  from  any  city, 
state  or  federal  agency  such  as  zoning 
restrictions. 

G.  Expression  of  Appreciation  and 
Address  Request 

Question  19  offers  the  respondent  a 
copy  of  the  HUD  report  on  homelessness 
and  Question  20  verifies  the  shelter's 
address. 

Appendix  A 

BILLIMG  CODE  4210-01-M 


OMB  No.  : 
Expires: 


Department  of  Housing  and  Urban  Development 

National  Survey  of  Homeless  Shelters 

Telephone  Questionnaire 

DRAFT 

Au<ju»t    2,     1988 


TO   ^ITCHBO;\];_D   -    IF   NO   CONTACT   ^AME   AVAip^pLJg: 


Hello,    Biy   name    is 


and  I'm  cal 1 inq  on 


behalf  of  tha  U.S.  Department  of  Housing  4  Urban  Dsvalopnent. 
May  I    have  the  name  of  the  shelter  Director/Man.iTer  please? 
[RECORD  NANQ  OH  RESPOMDEJIT  IJirORMATION  SHEET  {*.!»)] 


TO  SHELTER  KANAGER: 

Hello,  may  I  speak  to  

SHELTER/ PROGRAM.   Hello,  my  name  is  

Westat,  a  national  survey  research  firm. 


_,  the  manager  of  the 

.   I  a  m  w )  t  h 

Ke  are  conducting  a 


national  survey  of  shelters  for  tha  homeless  for  the  Federal 
Department  of  Housing  and  Urban  Development.   The  purpose  of  the 
survey  is  to  collect  some  information  about  sheiter»  and  the 
homeless  who  uses  them. 


CONFIDENTIALITY  P^.fnr.^ 

Before  I  begin  I'd  like  to  inform  you  that  your  response  is 
voluntary.   The  information  you  provide  will  be  treated  as 
confidential  and  will  only  be  ueed  in  combination  with  other 
responses  in  statistical  report^.   No  information  other  than  gity 
name  will  be  published  or  released  that  identifies  individual 
respondents  or  shelters  with  their  responses. 


[XF  RESPONDENT  18  h   VOOCHEB  PROGRAM  THEN  Srip  TO  PAGE  3. 
RESPONDEWT  IS  A  SHELTER  MXMAOER,  GO  ON  TO  PAGE  2.] 


We  are  aware  that  some  shelters  are  operated  solely  as  a 
community  service,  while  others  provide  lodging  only  in  return 
for  financial  reimbursement. 

SI.   Does  your  shelter  require  vouchers  in  return  for  providing 
lodging  to  homeless  people? 
(CIRCLE  ONE) 

I     Yes  -->  [COMPLETE  81«.  AND  82.  THEN  TERMINATE 
INTERVIEW) 

a     No   -->  [CONTINUE  WITH  82.] 

61a.  What  agency(3)  distributes  the  vouchers  you  accept? 


S2.   Do  you  have  a  contract  or  a  comparable  arrangement  for 

payment  by  a  third  party  for  beds  provided  to  the  homeless? 
Payment  might  be  by  a  government  agency,  religious  group,  or 
other  organization. 
(CIRCLE  ONE) 

1  Yes  -->  [COMPLETE  83a.  THEM  TERMINATE  INTERVIEW] 

2  No   -->  [IF  61  WAS  ALSO  MO,  THEN  PROCEED  WITH 

INTERVIEW.   IF  61  WAS  YES,  THEN  TERMINATE 
INTERVIEW] 

S2a.  With  what  organiration(E)  do  you  have  this  contract? 


[TERMINATIOM  DUE  TO  IITELIGIBILITV] i   We  will  be  interviewing 
voucher  providers  and  contracting  organijations  ebout  all  of  tha 
cervices  they  offer.   For  this  reason,  we  don't  reed  to  obtain 
any  more  information  about  your  facility.   Thank  you  for  your 
time  and  cooperation. 
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Shflter  Questionnaire 


Page   2 


[ELIGIBLE  SHELTERS/PROGRAMS  CONTINUE  HERE]   During  this 
interview  I'd  like  to  get  information  about  the  people  served  by 
your  SHELTER/ PROGRAM  in  the  past  year,  and  how  much  it  cost  to 
run  that  service.   If  you  have  any  records  on  these  issues,  it 
would  be  helpful  if  you  jCould  pull  them  out  now,  and  refer  to 
them  whenever  you  need  <o. 

[SHELTER  PROCEED  WITH  SHI — VOOCHER  PROGRAMS  SKIP  TO  VPl] 

SHI.  Does  your  shelter  require  homeless  people  to  pay  for  their 
lodging? 
(CIRCLE  ONE) 

1  Yes  — >  [CONTINUE  WITH  SBla.] 

2  No   — >  [SKIP  TO  2. ) 

SHla.How  much  do  you  charge  a  homeless  person  for  a  nights 

lodging?  And  is  the  charge  based  on  a  sliding  scale,  a 

fixed  fee,  or  a  voluntary  contribution? 

(CIRCLE  ONE) 

1     Sliding  Scale  -->  (INDICATE  SCALE  RANGE) 

S  Minimum     ^  M      I    Maximum 

s[  I  j  I  [  I  Per  Night 


Fixed  Fee  — > 

Voluntary  Contributions 
Other: 


[VP  QUESTIONS  FOR  VOUCHER  OR  CONTRACT  PROGRAMS  ONLY) 

VPl.  Does  your  organization  administer  a  voucher  program,  a 
shelter  provision  contract  program,  or  both? 
(CIRCLE  ONE) 


Voucher  program 

Shelter  contract  program 

Both  Voucher  and  Contract  programs 

Other: 


5;helter  Questionnaire 


Page  3 


VP5. 


Number 

VP2 .  How  many  hotels,  boarding  houses,  or  other  lodging  providers 
participate  in  the  voucher/contract  program? 


Voucher  facilities 
Contract  facilities 


VP3.  I'd  like  to  find  out  how  much  is  usually  spent  for  a  night's 
lodging  under  this  program.   Do  you  serve  individuals, 
families,  or  both? 
(CIRCLE  ONE) 

1  Individuals  Only 

2  Families  Only 

3  Both  Individuals  and  Families 

VP-J  .  Do  you  pay  a  single  fixed  rate  to  house  an 

INDIVIDUAL/FAMILY/ (OR  BOTH)  for  a  niqht,  or  do  the  costs 
vary  across  facilities?   How  much  does  it  cost?   [IF  FAMILY, 

INSTRUCT  THEM  TO  ESTIMATE  BASED  ON  A  FAMILY  OF  FOUR] 


Fixed 

r- 

Low 

High 

Individual 

S 

s 

S 

Family 

$ 

$ 

s 

[FOR  VOUCHER  PROGRAMS  ONLY — SKIP  TO  QUESTION  I  IF  THE 
RESPONDENT  IS  A  CONTRACT  PROGRAM]   What  percent  of  the 
vouchers  your  program  distributes  to  homeless  persons  are 
subsequently  used? 


Percent  -->  [GO  TO  VPSa.  IF  LESS  THAN  100%.   ELSE 
SKIP  TO  1.) 

VPSa.Do  you  know  what  accounts  for  the  fact  that  not  all  of 
the  vouchers  are  used? 
(CIRCLE  ONE) 


Bed  space  not  available 
Other: 
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In  what  year  did  your  SHELTER/ PROGRAM  first  open?  [IF  THE 
ORGANIZATION  OPERATES  MORE  TRAM  ONE  FACILITY,  ASK  THIS 
QUESTION  ONLY  WITH  RESPECT  TO  FACILITY  NAMED  ON  THE 
RESPONDENT  INFORMATION  SHEET  (RI8)] 


5. 


1  9 


Year 

Does  your  SHELTER/ PROGRAM  provide  lodging  365  nights  per 

year? 

(CIRCLE  ONE) 

1  Yes  -->   (SKIP  TO  QUESTION  3.) 

2  No   — >   (GO  ON  TO  QUESTION  2a.) 


2a.   When  is  your  SHELTER/ PROGRAM  closed? 

(CIRCLE  MONTHS  AND  DAYS  WHEN  PROGRAM  IS  CLOSED) 

SEP  OCT  NOV  DEC  JAN  FEB  MAR  APR  MAY  JUN  JUL  AUG 

MON  TUE  WED  THUR  PR I  SAT  SUN 

Other:  , , [ 


Of  the  people  who  used  your  shelter  on  an  average  night, 
what  percentage  would  you  say  were  referred  to  you  from  e-ich 
of  the  following  sources?   [READ  OFF  LIST  BELOW  BEFORE 
ASKING  RESPONDENT  FOR  PERCENTS] 


Self  referral/Drop  in 

Referred  by  another  shelter 

Referred  by  centralized  Referral  Center 

Other: 

Between  September  of  19S7  and  August  1988,  what  was  the 
average  number  of  people  your  SHELTER/ PROGRAM  served  per 
night?  [IF  ONLY  OPEN  PART  YEAR,  BASE  AVERAGE  ON  THE  TIME 
OPEN] 


i  p^t- i 

m 


Average  daily  occupancy 
'  [RECORD  ANSWER  HERE  AND  IN  QUESTION  7] 


6. 


For  the  series  of  questions  that  follows,  whenever  X  mention 
the  past  year  I'll  be  referring  to  this  period  between 
September  of  1987  and  August  1988.   During  this  year,  which 
season  produced  the  highest  occupancy? 


CO 


FALL 


WINTER 


SPRING 


SUMMER 


What  is  the  maximum  number  of  people  your  SHELTER/ PROGRAM 
can  accommodate  overnight  in  beds  or  cots? 


m 


People 


6a. 


6b. 


6c. 


' — '  Unlimited 

[IP  UNLIMITED,  THEN  SKIP  TO  7 . ] 


How  many  nights  during  this  year  were  all  of  your 
available  beds  or  cots  occupied? 


[SKIP  TO  7.  IF  ZERO  NIGHTS] 

Nights      I — 1 

' — '  Every  Night  SHELTER/PROGRAM 
operated 

On  a  typical  night  when  all  of  your  available  beds  or 
cots  were  occupied,  hew  many  people: 


Slept  in  chJirs/f loor  in  your  shelter? 
Were  referred  to  alternate  shelters? 
Were  turned • away  without  referral? 

[ASK  ONLY  IF  THERE  WERE  REFERRALS  OR  TURN  AWAYS  IN  6b.] 

Do  you  know  what  happens  to  those  you  refer  elsewhere 
or  turn  away? 
(CIRCLE  ONE) 

1  Don't  Know 

?  Most  find  other  shelter 

3  Most  remain  on  the  street 

4  other: 


People 
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Shelter  Questionnaire 


Page  6 


I'd  like  to  get  a  clear  picture  of  the  kind  of  people  that 
are  served  by  your  SHELTER/PROGRAM.   I'm  going  to  ask  you  a 
whole  series  of  questions  about  different  characteristics  of 
the  people  served  by  your  SHELTER/PROGRAM.   Throughout  these 
questions  I'd  like  you  to  think  of  the  people  you  served 
during  an  average  night  this  year.   Earlier  you  told  me  that 
you  served 


7a. 


I'd  also  like  to  get  an  idea  of  the  ages  of  those  served. 
If  I  break  the  age  range  into  five  groups:  Under  18;  18  to 
30;  30  to  50;  50  to  66;  and  Over  65;  could  you  give  me  your 
best  estimate  of  the  number  of  those  you  serve  that  fit  into 
each  of  these  groups. 


m 


[RECORD  ANSWER  TO  QUESTION  4  HERE] 


people  on  an  average  night.   I'd  like  you  to  think  of  those 
people  and  their  characteristics  during  these  questions. 
Let's  start  with  their  sex  and  family  makeup.   How  many  were 
from  each  of  the  following  groups  (READ  OFF  LIST  BELOW 
BEFORE  ASKING  RESPONDENT  FOR  NUMBERS] : 

[THRODGHODT  QUESTION  7,  WHEN  AN  ANSWER  IS  ZERO,  PROMPT  WITH 
"IS  THIS  GROUP  INELIGIBLE  FOR  SERVICE  BY  YOUR  SHELTER/ 
PROGRAM?"   IF  YES,  CODE  AN  "X"  IN  LEFT-MOST  BOX  FOR  THAT 
RESPONSE.   ACCEPT  NUMBERS  OR  PERCENTS,  CIRCLING  "NUMB"  OR 
"PCT."  IN  TOP  BOX] 


Numb/ Pet. 

Under  18 

Between  18  and  30 
Between  30  and  50 
Between  50  and  65 
Over  65 


7b. 


Numb/Pet. 

— 

Unaccompanied  Men 
Unaccompanied  Women 

People  who  are  in  single  parent 

families  with  children 
People  who  are  in  two  parent  families 

with  children 
People  together  as  adult  couples  without 

children 
Unaccompanied  youth  under  18 


And  what  number  would  you  say  are  of  these  different  racial 
and  ethnic  groups?  [READ  OFF  LIST  BELOW  BEFORE  ASKING 
RESPONDENT  FOR  NUMBERS] 


Black 

White  Non-Hispanic 

Hispanic 

Asian 

American  Indian 

Other 


Numb/ Pet. 

— 

— 

— 

— 
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7c. 


I'd  like  to  ask  about  employment  or  other  sources  of  cash 
income  now,  so  please  only  give  me  numbers  for  the  adults 
you  serve.   And  let  me  remind  you  that  I  would  like  this 
answered  about  the  people  you  serve  on  an  average  niqht. 
How  many  of  those  using  your  SHELTER/ PROGRAM  would  you  say 
are:  [READ  OFF  LIST  BELOW  BEFORE  ASKING  RESPONDENT  FOR 
NUMBERS] 


Employed  at  least  one  half  time 
Without  any  regular  source  of  income 


Numb/Pet. 

Recipients  of  Welfare,  a  pension,  or  other 

non-wage  payments  (excluding  food  stamps 
and  other  non-cash  in-kind  benefits) 


Other: 


7d.   Among  the  people  you  served  on  an  average  night  this  year, 

how  many  would  you  say  had  been  homeless  for  more  than  three 
(3)  months? 


Numb/ Pet. 


More  than  three  months 


7e.   Are  most  of  those  you  serve  from  your  local  area,  or  do  they 
come  from  somewhere  else?   What  number  are:  [READ  OFF  LIST 
BELOW  BEFORE  ASKING  RESPONDENT  FOR  NUMBERS] 


Local  for  1  year  or  more 
Not  local 


Numb/ Pet. 

7f.   Now  I'd  like  to  ask  about  the  kind  of  problems  the  people 
you  serve  have?   I  understand  that  one  person  might  have 
more  than  one  of  these  problems,  so  I'd  like  you  to  tell  re 
the  number  who  have  each  of  these  problems.   For  this 
question  too,  I'd  like  you  to  think  only  of  the  adults,  not 
the  children.   How  many  adults  have  the  problem  of: 


Domestic  violence/battering 


Numb/ Pet. 

Diagnosis  of  AIDS  or  AIDS  Related  Complex 

(ARC) 
Other  physical  disability 

Mental  Illness 

Alcohol  ism 

Drug  Abuse 
Now  I  recognize  that  you  will  already  have 
included  these  people  in  the  groups  above,  but 
would  like  to  get  a  separate  count  here  too. 
How  many  adults  have  the  combined  problems  of 

Mental  Illness  AN2  Drug  or  Alcohol  Abuse 

Other: 


I'd  like  to  ask  about  the  arrangenent  of  bed  space  in  your 
SHELTER/ PROGRAM.   How  many  rooms  of  the  following  types  do 
you  have:  [READ  OFF  LIST  BELOW  BEFORE  ASKING  RESPONDENT  FOR 
NUMBERS] 


Private  rooms  for  individuals  or  families 

Rooms  with  2  to  4  beds  [EXCLUSIVE  OF  FIRST  GROUP] 

Rooms  with  5  to  10  beds 

Rooms  with  11  to  20  beds 

Rooms  with  more  than  20  beds 


Rooms 
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9. 

Do  you  have  a  standard  policy  on  the  number  of  nights  an 
individual  can  use  your  SHELTER/ PROGRAM? 

10.   Many  SHELTER/ PROGRAMS  have  rules  for  people  who  stay  at  the 

SHELTER/ PROGRAM.   I'd  like  to  get  some  inf orroation  about       '. 
your  rules.   Can  people  stay  at  your  shelter  all  day? 

1     yes  -->   (GO  ON  TO  QUESTION  9a.)     s- 

1 

Yes  -->   (SKIP  TO  QUESTION  11.) 

2     No   -->   (SKIP  TO  QUESTION  10.) 

2 

No   -->   (GO  ON  TO  QUESTION  10a.) 

9a.   What  is  your  policy? 

3 

Yes  if  they  are  sick,  or  under  other  special 

circumstances   (GO  ON  TO  QUESTION  10a.) 

NA    WEEK    MONTH    YEAR 

Nights  stay  per 

Explain: 

CONSECUTIVE    APPLICATION 

10a. 

What  time  of  day  must  (they/those  who  must  leave)  be 

Nrt     Wtl:.^     nUNIM     YLAK 

outside  of  the  shelter?                                 i 

Nights  intervening  interval 

! 

7i 

LU.Ni.t.CUllvt    Afh-LICATION 

From:                     To:                        | 

35" 

Other: 

:     1  AM/PM              :   |  i  AM/PM              1 

1                         11 

- 

9b.   Why  did  you  adopt  this  policy? 

10b. 

Why  do  you  have  this  policy? 

< 

(Circle  All  That  Applyj 
1     Because  of  liirited  staff/funds 

C_ 

c 

(Circle  All  That  Apply) 

2     To  serve  nore  people 

1     We  don't  have  the  staff/funds  to  allow  tne::)  to 

,3    Ot 

:her: 

Stay 

4^ 

9c.   C 

5          11.   Are 

2     We  have  to  use  the  space  for  some  other  purpose-      j 

1 

those  using  your  SHELTER/PROGRAM  required  to:              : 

? 

5n  an  average  night  this  year,  how  many  people  had  tc 

" 

move  on  to  a  new  shelter  because  they  had  stayed  at 

, 

D- 

your  shelter  for  the  maximum  time  allowed  by  your 

Y 

N    Receive  counseling  or  meet  with  a  case  worker        | 

3 

pol icy? 

regularly?                                        \ 

1 

re 

at 

1^ 

j 

C. 

1 
1 
1 

People 

Y 

Y 

N    Perform  chores?                                  ' 

i 
N    Attend  religious  services?           ...         i 

2: 

v; 

> 

c 

c 

Y 

N    Are  there  other  requirements?                      | 

Specify:               -                           '      i 

p 

' 

-.          -  ■                     -          " 
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12.   I  am  going  to  list  sone  services  or  amenities  that  some 

homeless  SHELTER/ PROGRAMS  provide  to  those  they  serve.   1 
would  like  you  to  tell  me  if  any  of  these  services  are 
routinely  provided  to  those  you  serve.   And  if  the  service 
is  routinely  provided,  I'd  like  to  know  if  it  is  provided  by 
your  own  staff  (including  volunteers)  of  your  SHELTER/  ,_ 
PROGRAM  or  by  others? 


Provided 

Own  Staff 

Service  or  Amenity 

Y 

N 

Y 

N 

Full  breakfast 

Y 

N 

Y 

N 

Lunch 

Y 

N 

Y 

N 

Dinner 

Y 

N 

Y 

N 

Laundry  facilities 

Y 

N 

Y 

N 

Clothing 

Y 

N 

Y 

N 

Mail  receiving 

Y 

N 

Y 

N 

Storage  of  personal  items 

Y 

N 

Y 

N 

Financial  management  assistance 

Y 

N 

Y 

N 

Employment  training/job  location  help 

Y 

N 

Y 

N 

Help  in  finding  peraanent  housing 

Y 

N 

Y 

N 

Health  care  servloes 

Y 

N 

Y 

N 

Mental  health  services 

Y 

N 

Y 

N 

Substance  abuse  services  (inc.  alcohol) 

Y 

N 

Y 

N 

Assistance  in  obtaining  entitlements 

Y 

N 

Y 

N 

Child  care 

Y 

N 

Y 

N 

Legal  services 

Y 

N 

Y 

N 

Transportation  assistance 

Y 

N 

Y 

N 

Case  Management 

Y 

N 

Y 

N 

Other: 

Y 

N 

Y 

N 

Other: 

- 

13.   How  many  full  time  paid  staff  do  you  have? 
Paid  Full  Time  Staff 


14. 


15. 


16. 


13a.  How  many  paid  part  time  staff  do  you  have,  and,  on 
average,  how  many  hours  do  they  work  per  week? 


Paid  Part 
Time  Staff 


m 


Average  hours  per  wecJ' 


How  many  yqlunteer  staff  do  you  have,  and  how  inany  hours  dc 
they  work  per  week?  [READ  OFF  LIST  BELOW  BEFORE  ASKING 
RB8PONDBNT  FOR  NUMBERS] 


Number  working  more  than  30  hours  per  week' 

Number  working  20  to  30  hours  per  week? 

Number  working  5  to  19  hours  per  week? 

Number  working  less  than  5  hours  per  week? 

Of  your  total  staff  hours,  paid  and  volunteer,  what  percent- 
would  you  estimate  are  used  for  training,  counseling,  or 
providing  similar  services  to  your  clients?   [SIMILAR 
SERVICES  ROULO  INCLUDE  FINANCIAL  MANAGEMENT  ASSISTANCE, 
EMPLOYMENT  TRAIMIMO,  PERMANENT  HOUSING  ASSIST.,  ENTITLEMENT 
ASSIST.,  LEOAL  SERVICES,  AND  CASE  MANAGEMENT.] 


Vols. 

Percent  of  staff  hours 


What  is  the  total  annual  budget  for  running  your 
SHELTER/PROGRAM? 


mra 


Total  annual  cost 


a 

D. 
n 

3. 

m 
eg. 

a 


< 

2 

o 


a- 

3 

n 

CO 

a 

> 

c 
oc 
s 

en 


cs 


Z 

o 

n' 
n 


Shelter  Questionnaire 


Page  13 


Shelter  Questionnaire 


Page  14 


17. 


18. 


I'd  like  you  to  divide  your  income  into  two  types-- 
Government  sources  and  Private  sources.   Please  tell  rae  how 
much  money  your  SHELTER/ PROGRAM  received  from  each  during 
your  last  full  fiscal  year,  or  if  it  is  easier  for  you,  what 
percent  of  your  total  funding  is  from  each?   Altogether,  how 
much  of  your  budget  for  the  last  full  fiscal  year  came  frow 
government  sources?   From  private  sources? 


m 

m 


Government 


Private 


% 


17a.  (SKIP  TO  18  IF  THBY  RECEIVED  MO  GOVERKMENT  FUNDS]   Now 
I'm  going  to  read  off  a  list  of  government  programs 
that  sometimes  help  to  support  programs  for  the 
homeless.   Please  tell  rae  if  your  SHELTER/ PROGRAM  got 
any  money  from  each  program  during  your  last  fiscal 
year,  or  indicate  if  you  don't  know. 

Y  N    DK   Federal  Emergency  Management  Agency 

(FEMA) 

Emergency  Shelter  Grants  (ESG) 

Community  Development  Block  Grants 
CDBG) 

Community  Services  Block  Grants  (CSBG) 

Other  Federal  sources 

Y  N    DK   State  sources 

Y  N    DK   Local  sources 

Have  you  been  hindered  by  any  city,  state  or  Federal  agency 
regulation  such  as  zoning  or  other  regulation? 

1  Yes  — >   (GO  ON  TO  QUESTION  18a.) 

2  No   — >   fGO  ON  TO  QUESTION  19.) 
18a.  Please  describe  the  problem(s)? 


Y 

N 

DK 

Y 

N 

DK 

Y 

N 

DK 

Y 

N 

DK 

19.  I  appreciate  your  cooperation  in  this  survey.   if  you  would 
like,  we  will  arrange  for  HUD  to  send  you  their  report  on 
SHELTER/PROGRAMS  for  the  homeless  in  the  U.S.   Would  you 
like  to  receive  a  copy  of  this  report? 

(CIRCLE  ONE) 

1  Yes  — >  (CONTINDE  HITH  20]  .    .  • 

2  No   -->  (GO  TO  THANK  YOD] 

20.  May  I  verify  your  SHELTER/ PROGRAM  name  and  have  your  mailing 
address? 


Thank  you  again  for  taking  the  time  to  answer  my  questions. 
Your  cooperation  is  appreciated. 
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Fisti  and  WlldlH*  Service 

Processing  of  Application  From  ttte 
Cincinnati  Zoo  for  import  of  a  Giant 
Panda 

summary:  On  )une  24. 1988.  the  Fish  and 
Wildlife  Service  (Service)  announced  its 
intent  to  develop  any  necessary  new 
policies  or  guidelines  relating  to  the 
evaluation  of  further  permit  applications 
for  import  of  giant  pandas  [Ailuropoda 
melanoleuca)  for  temporary  exhibition 
purposes  (53  FR  23847).  That  notice 
temporarily  suspended  review  and 
processing  of  new  applications  pending 
completion  of  an  evalaution  of  the 
situation  and  development  of  any 
necessary  new  guidance  or  policy.  On 
June  1. 1988.  an  application  in  final  form 
was  received  from  the  Cincinnati  Zoo  to 
import  one  male  giant  panda  from  the 
London  Zoo  and  then  to  re-export  it  to 
Mexico  for  breeding  purposes.  No 
processing  of  the  application  has  been 
done,  in  accordance  with  the  sense  of 
the  June  24  notice  cited  above.  The 
Service  now  intends  to  make  an 
exception  to  its  suspension  notice  and 
process  this  application  form  the 
Cincinnati  Zoo  to  a  final  decision  to 
issue  or  deny  a  permit  while  it  continues 
to  develop  any  necessary  new  panda 
guidance. 

DATES:  Public  comment  on  this  notice 
will  be  accepted  on  or  before  August  22. 
1988.  with  regard  to  the  Cincinnati  Zoo 
application. 

ADDRESS:  Comments  may  be  submitted 
to  the  Office  of  Management  Authority. 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
27329,  Washington.  DC  20038-7329. 
FOR  FURTHER  INFORMATION  CONTACT. 
R.K.  Robinson.  Chief,  Branch  of  Permits, 
at  the  address  above,  telephone  (202) 
343-4955. 

SUPPLEMENTARY  INFORMATION:  On  June 
1. 1988,  an  amended  application  to 
import  one  male  giant  panda  from  the 
London  Zoo  and  subsequently  to 
reexport  it  to  the  Chapultepec  Zoo  in 
Mexico  City  for  breeding  purposes  was 
received  from  the  Cincinnati  Zoo. 
Cincinnati,  Ohio.  The  animal  is  entitled 
to  the  captive-held  exemption  from 
permitting  requirements  (popularly 
known  as  the  "pre-Act"  exemption) 
under  section  9(bKl)  of  the  Endangered 
Species  Act  (Act)  and  50  CFR  17.4.  It 
was  acquired  by  the  London  Zoo  prior 
to  January  23, 1984,  the  date  the  species 
was  listed  as  endangered  under  the  Act. 
and  has  not  been  held  in  the  course  of  a 
commercial  activity  on  or  since  that 
date.  Therefore,  the  30-day  public 
comment  notice  of  an  application  for  a 
permit  mandatsd  by  section  10(c)  of  the 
Act  is  not  required  in  this  case. 


Because  the  animal  was  acquired  by 
the  London  Zoo  prior  to  December  6. 
1983,  the  date  the  species  was  listed 
under  the  Convention  on  International 
Trade  in  Endangered  Species 
(Convention)  it  is  also  entitled  to  a  "pre- 
Convention"  exemption.  An  Appendix  I 
import  permit  under  the  Convention  (50 
CFTR  23.15)  will  be  required,  however, 
because  the  United  Kingdom  has 
indicated  its  intention  to  honor  the 
Secretariat's  recommendation  that 
Convention  permits  be  required  for  pre- 
Convention  giant  pandas. 

To  date,  all  applications  have  been  to 
import  a  pair  of  pandas  for  temporary 
exhibition  only.  In  the  Cincinnati 
application,  the  panda  proposed  for 
import  is  a  solitary  male  that  had 
previously  been  permanently  removed 
from  China  and  proceeds  of  the 
exhibition  would  be  used  to  expand  and 
improve  existing  panda  facilities  at  the 
Chapultepec  Zoo.  Without  these 
facilities,  the  zoo  would  be  unable  to 
accept  and  utilize  the  animal.  Any 
remaining  revenues  would  fimd  specific 
projects  aimed  at  benefitting  panda 
conservation.  The  ultimate  goal  of  the 
transaction  is  to  place  a  male  panda  in  a 
breeding  situation  at  a  zoo  having 
unmated  female  pandas.  The 
Chapultepec  Zoo  has  had  the  best 
captive  breeding  record  of  any  facility 
outside  China.  According  to  information 
recently  provided  to  the  Service,  four 
surviving  young  have  been  produced, 
but  the  breeding  male  recently  died.  The 
zoo  now  has  three  females  of.  or 
approaching,  breeding  age  with  no  male 
suitable  to  continue  the  breeding 
program. 

Because  the  ultimate  intent  of  this 
permit  request  is  to  move  a  male  to  a 
breeding  situation  with  unmated 
females  in  Mexico,  the  Service  has 
determined  that  processing  this 
applicaticMi  will  not  be  contrary  to  the 
purpose  of  the  previously  announced 
suspension  of  processing,  and  requests 
all  comments  be  submitted  within  10 
days  as  indicated  above. 

The  Director  of  the  Fish  and  Wildlife 
Service  has  authorized  publication  of 
this  notice. 

Dated:  August  15. 1988. 
R.1C  Robinson, 

Chief.  Branch  of  Permits,  Office  of 
Managemeat  Authority,  U.S.  Fish  and 
Wildlife  Sen-ice. 
|FR  Doc.  88-78111  Filed  8-9-88:  8:45  am) 
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Receipt  of  Application  for  Permit 

The  public  is  invited  to  comment  on 
the  following  amendment  of  application 
for  permit  to  conduct  certain  activities 


with  marine  mammals.  The  application 
was  submitted  to  satisfy  requirements  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et  seq.) 
and  the  regulations  governing  marine 
mammals  (50  CFR  Part  18). 

Applicant 

Name:  Chicago  Zoological  Society. 

Brookfield  Zoo.  3300  Golf  Road. 

Brookfield.  IL  60513 
File  no.  PRT-728111 

Type  of  Permit:  Scientific  Research. 

Name  of  Animals:  Walrus  [Odobenus 
roamarus):  one. 

Summary  of  Activity  To  Be 
Authorized:  ihe  applicant  proposes  to 
import  this  animal  from  the  Copenhagen 
Zoo,  Denmark,  for  scientific  research 
purposes. 

Source  of  Marine  Mammals  for 
Research:  Copenhagen  Zoo;  animal 
removed  from  wild  in  USSR  in  1983. 

Period  of  Activity:  One  year. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submited  to  the 
Director.  U.S.  Fish  and  Wildlife  Service 
(OMA).  P.O.  Box  27329,  Washington.  DC 
20038-7329.  within  30  days  of  the 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give  specific 
reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
(7:45  am  to  4:15  pm)  in  Room  40a  1375 
"K"  Street  NW..  Washington.  DC. 

Dated:  August  5. 1988. 
ILK.  Rabinaon. 

Chief,  Branch  of  Permits.  Office  of 

Management  Authority. 

(FR  Doc  88-1B112  Filed  8-9-88:  8:45  am| 
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DEPARTIMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-e20-08-4322-12] 

Salt  Lake  District;  Advisory  Board 
IMeeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 
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action:  Notice. 


summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  92-483  that  the 
Salt  Lake  District  Grazing  Advisory 
Board  will  be  meeting  on  Septemt>er  13, 
1988.  The  meeting  will  begin  at  9:00  a.m. 
at  the  Salt  Lake  District,  Bureau  of  Land 
Management  Office  at  2370  South  2300 
West.  Salt  Lake  City.  Utah. 

The  purpose  of  the  meeting  will  be  to: 
(1)  Introduce  new  Board  members;  (2) 
Organize  the  new  Board;  (3)  Review 

1988,  8100  range  improvement  projects; 
(4)  Review  1988,  7121  range 
improvement  work;  (5)  Review  proposed 

1989,  8100  and  7121  range  improvement 
projects;  (6)  Review  the  Bureau's  sub- 
leasing policy;  and  (7)  be  given  a  report 
on  the  Bureau's  Range  Stewardship 
Program. 

The  meeting  is  open  to  the  public  and 
interested  persons  may  make  oral 
statements  at  the  meeting  between  10:00 
a.m.  and  10:30  a.m.,  or  file  a  written 
statement  for  the  Board's  consideration. 

Persons  wishing  to  make  statements 
to  the  Board  are  requested  to  contact 
Glade  Anderson  at  (801)  524-5348  prior 
to  September  2,  so  that  adequate  time 
can  be  included  on  the  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glade  Anderson.  Range  Conservationist, 
Bureau  of  Land  Management.  Salt  Lake 
District  Office,  2370  South  2300  West, 
Salt  Lake  City.  Utah  84119.  (801)  524- 
5348. 

DeaiM  H.  Zelkr. 

Salt  Lake  District  Manager. 

|FR  Doc.  88-18030  Filed  8-9-68:  8:45  am] 

MLUNGCOOC  4310-OO-W 

[WY-920-0e-4111-1S;  W-«3030] 

Proposed  Reinstatentent  of 
Temynated  Oil  and  Gas  Lease; 
Wyoming 

August  Z.  1988. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451.  96  StaL  2462-2466.  and 
Regulation  43  CFR  3108J2-3(a)  and  (b)(1). 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-63030  for  lands  in 
Campbell  County.  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
terms  for  rentals  and  royalties  at  rates 
of  $5.00  per  acre,  or  fraction  thereof,  per 
year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 


section  31  (d)  and  (e)  of  the  Mineral 

Lands  Leasing  Act  of  1920  (30  U.S.Q 

188),  and  the  Bureau  of  Land 

Management  is  proposing  to  reinstate 

lease  W-63030  effective  May  1, 1988, 

subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Andrew  L.  Tarshis, 

Chief.  Leasing  Section. 

(FR  Doc.  88-18000  Filed  8-9-88:  8:45  am) 

BILUNO  CODE  4310-22-M 

[WY-920-0a-4111-15;  W-774601 

Proposed  Reinstatement  of 
Terminated  OH  and  Gas  Lease; 
Wyoming 

August  2, 1988. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466.  and 
Regulation  43  CFR  310a2-3  (a)  and 
(b)(1).  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-77460  for  lands  in 
Converse  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-77460  effective  May  1. 1988, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tarshis. 
Chief,  Leasing  Section. 
[FR  Doc.  88-18001  Filed  8-»-88;  8:45  am) 
Buxma  cooc  43ie-z3-«i 

[WY-92O-08-41 11-15;  W-99140] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  l.ease; 
Wyoming 

August  2, 1988. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108J2-3  (a)  and 
(b)(1).  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-99140  for  lands  in 


Natrona  County.  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federtd  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188],  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-99140  effective  May  1, 1988. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L  Tarshis. 
Chief  Leasing  Section. 
(FR  Doc.  8S-18002  Filed  8-0-88;  fc45  am) 

BILLMG  CODE  43KK22-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  701-TA-29S  (PrsNminary) 
and  Investigation  No.  731-TA-420 
(Praiiminary)) 

Certain  Steei  Wheels  From  Brazil 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  preliminary 
countervailing  duty  and  antidumping 
investigations  and  scheduling  of  a 
conference  to  be  held  in  connection  with 
the  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  prebminary 
countervailing  duty  investigation  No. 
701-TA-296  (Preliminary)  under  section 
703(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
167lb(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil  of  steel  wheels.* 


'  For  purposes  of  these  investigations,  the  term 
"steel  wheels"  is  defined  as  steel  wheels 
(assembled  or  unassembled),  desired  to  be 
mounted  with  pneumatic  tires,  in  wheel  diameter 
sizes  ranging  from  13.0  inches  to  16.5  inches, 
inclusive,  and  designed  for  use  on  passenger 
automobiles  and  light  trucks  in  Gross  Vehicle 
Weight  (CVW)  dassificatiens  1.  2.  and  3  (the  trucks 
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provided  for  in  item  692.32  of  the  Tariff 
Schedules  of  the  United  States,  that  are 
alleged  to  be  subsidized  by  the 
Government  of  Brazil. 

The  Commission  hereby  also  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
420  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil  of  steel  wheels  that 
are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value. 

As  provided  in  sections  703(a)  and 
733(a).  respectively,  the  Commission 
must  complete  preliminary 
countervailing  duty  and  antidumping 
investigations  in  45  days,  or  in  this  case 
by  September  12. 1988. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  Subparts  A  and  B 
(19  CFR  Part  207),  and  Part  201,  Subparts 
A  through  E  (19  CFR  Part  201). 

EFFECTIVE  DATE:  July  29,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Zeck  (202-252-1199),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

SUPPLEMENTARY  INFORMATION: 
Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  July  29, 1988,  by  The  Kelsey-Hayes 
Co.,  Romulus,  MI. 

Participation  in  the  investigations 

Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 


covered  by  classes  1.  2.  and  3.  are.  ppnerally.  light 
trucks.  Tor  exampli:  pickup  trucks,  panel  vans  and 
mini-vans  with  gross  vehicle  weights  of  form  under 
6.000  lbs.  up  to  14.000  lbs),  as  provided  for  in  items 
692.3230  of  the   Tariff  Schedules  of  the  United 
States  Annotated [\ge,7]  [TSUSA).  they  are  provided 
for  in  subheading  8708.70.80  of  the  proposed 
Harmonized  Tariff  Schedules  of  the  United  States 
lUSlTC  Pub.  2030). 


§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §  201.16(c)  and  207.3  of 
the  rules  (19  CFR  201.16(c)  and  2073). 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  August  19. 1988,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW..  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Judith  Zeck 
(202-252-1199)  not  later  than  August  17. 
1988,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
countervailing/antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  August  23, 
1988  a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  confidential  business  data 
will  be  available  for  public  inspection 
during  regular  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary  to  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 


and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Seciretary 

Issued:  August  2. 1988. 

|KR  Doc.  8fl-18110  Filed  8-9-88:  8:45  Hmj     ■ 
8IU.IMG  CODE  7020-02-M 


1332-2561 

The  Western  U.S.  Steel  Market: 
Analysis  of  Market  Conditions  and 
Assessment  of  the  Economic  Effects 
of  the  Voluntary  Restraint  Agreements 
on  Steel-Producing  and  Steel- 
Consuming  Industries 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  investigation  and 
scheduling  of  hearing. 


EFFECTIVE  DATE:  August  3.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Peter  Avery,  Minerals  and  Metals 
Division.  Office  of  Industries,  U.S. 
International  Trade  Commission, 
Washington.  Dc  20436  (telephone  202- 
252-1429). 

Background  And  Scope  Of  Investigation 

The  Commission  instituted 
investigation  No.  332-256  on  the 
Western  U.S.  steel  market  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g)).  following  receipt  of  a  lettiir  on 
July  7,  1988  from  the  Chairman  of  the 
Committee  on  Ways  and  Means,  United 
States  House  of  Rcprestmtatives.  As 
requested,  the  study  will  analyze  market 
conditions  and  assess  the  economic 
effects  of  the  voluntary  restraint 
agreements  on  stcel-pr~ducing  and 
steel-consuming  industries  in  the 
Western  region. 

As  requested  by  the  Committee,  the 
Commission,  in  assessing  market 
conditions  and  the  effects  of  the 
voluntary  restraint  agreements  (VRA'sl. 
will  address  the  following  issues: 

(1)  Structural  changes  which  have 
occurred  in  the  Western  steel  industry 
in  recent  years,  including  developments 
in  Western  States'  capacity  to  produce 
the  steel  products  subject  to  the 
investigation  (see  list  below); 
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(2)  Consumption  of  steel  mill  products 
in  tlie  Western  region; 

(3)  Patterns  of  supply  to  the  Western 
region  (i.e.,  the  changes  in  market  share 
of  imports  from  both  VRA  and  non-VRA 
countries.  Western  regional  production, 
and  nonregional  U.S.  production  in  the 
mari(et); 

(4)  Factors  limiting  the  use  of 
domestically-produced  steel 
manufactured  outside  the  Western 
region,  including  industry  transportation 
costs  relative  to  other  regions; 

(5]  Factors  affecting  the  importation 
cost  of  steel  produced  in  foreign  mills, 
including  foreign  inland  freight  and  port 
costs,  ocean  freight  and  insurance,  and 
U.S.  port  costs  and  other  importation 
expenses; 

(6)  Issues  affecting  the  Western  steel 
market  with  respect  to  steel  imports 
from  non-VRA  countries,  including  the 
impact  of  steel  exported  from  VRA 
countries  to  non-VRA  countries  for 
further  manufacture  and  reexport  to  the 
Western  U.S.  market;  and 

(7)  The  economic  imphcations  of 
continued  import  restraints  on 
producers  of  steel  products  subject  to 
the  VRA's  and  selected  major  steel- 
consuming  industries  in  the  Western 
region. 

In  addition,  as  requested  by  the 
Committee,  to  the  extent  feasible,  the 
investigation  will  provide  product  by 
product  market  information  on  a 
nonconfidential  basis,  as  follows: 
Semiflnished  steel,  plates,  sheets  and 
strip,  bars,  wire  rods,  wire  and  wire 
products,  structural  shapes  and  units, 
rails  and  railway  products,  Mid  pipes 
and  tubes.  The  Western  region  is 
defmed  to  include  California,  Oregon. 
Washington.  Idaho,  Utah.  Nevada. 
Arizona,  New  Mexico,  Colorado, 
Wyoming.  Alaska,  and  Hawaii. 

The  Committee  has  requested  that  the 
Commission  furnish  its  report  to  the 
Committee  on  or  before  March  31, 1989. 

Public  Hearing 

A  public  hearing  in  connection  with 
this  investigation  will  be  held  in  the 
Hearing  Room  of  the  International  Trade 
Conunission.  500  E  Street  SW.. 
Washington.  DC  20436,  on  October  25. 
1988,  at  9:30  a.m.  All  persons  shall  have 
the  right  to  appear  by  counsel  or  in 
person,  to  present  information  and  to  be 
heard.  Requests  to  appear  at  the  public 
hearing  should  be  Hied  with  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street,  SW., 
Washmgton.  DC  20436.  not  later  than 
noon.  October  18, 1988.  Prehearing  briefs 
(original  and  14  copies]  should  be  filed 
not  later  than  noon,  October  19. 1968. 
Post-hearing  briefs  are  required  by 
November  17, 1988. 


Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  investigation  in  lieu  of  or  in  addition 
to  appearing  at  the  hearing.  Written 
statements  should  be  received  by  the 
close  of  business  on  November  17, 1988. 
Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  S  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary,  United 
States  International  Trade  Commission. 
500  E  Street  SW..  Washington,  DC  20436. 
Hearing-impaired  individuals  are 
fcdvised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  252-1809. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

Issued:  August  5. 1988. 
(FR  Doc.  88-18109  Filed  6-9-88:  8:45  am] 
BHXme  COOC  7020-«>-ll 


INTERSTATE  COMMERCE 
COMMISSION 

[Hnanoe  Docket  No.  31295] 

Service  on  the  Delaware  and  4iutlson 
Railway  Co. 

(Oirectsd  Scrvtc*  Order  No.  1504] 

TYie  New  York,  Susquehanna  and 
Western  Railway  Corp.— Directed 
Service— ttte  Delawrare  and  Hudson 
Railway  Co.;  Supplemental  Order  No.  2 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Directed  Service  Order  No. 

1504,  Supplemental  Order  No.  2. 

SUMMARY:  The  Commission  is  extending 
for  10  days  the  authority  for  The  New 
York.  Susquehanna  and  Western 
Railway  Corporation  (NYS&W)  to  act  as 
a  directed  rail  carrier  without  federal 
subsidy  or  compensation  under  49 
U.S.C.  11125  over  the  lines  of  the 
Delaware  and  Hudson  Railway 
Company  (D&H),  and  in  doing  so  the  use 
D&H  eqinpment  (under  a  private 
compensation  agreement),  pending  its 


consideration  of  comments  the 
Commission  recently  requested. 

EFFECTIVE  DATE:  Supplemental  Order 
No.  2  shall  be  effective  on  August  7, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  H.  Dettmar  (202)  275-7245  or 
Bernard  Gaillard  (202)  275-7849. 

(TDD  for  hearing  impaired:  (202)  275-1721) 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  served  July  20. 1988  (53  FR  27773, 
July  22. 1988).  the  Commission  sought 
comment  from  affected  parties, 
including  localities  and  States  (including 
the  D&H  trustee  in  bankruptcy),  on 
several  issues  concerning  service  over 
the  D&H  system.  The  date  set  for  filing 
comments  was  August  1, 1988.  NYS&Ws 
authorization  to  provide  service  on  the 
D&H  system  is  due  to  expire  August  7, 
1988.  In  order  to  prevent  interruption  of 
rail  service  on  the  D&H  system  while  the 
Commission  considers  the  comments. 
NYS&W  authorization  to  provide 
service  will  be  extended  for  10  days. 

This  notice  will  be  served  on  all 
parties  to  this  proceeding  including 
those  listed  in  our  June  22, 1988  decision, 
as  well  as  the  trustee  in  bankruptcy  and 
the  U.S.  District  Court  for  the  District  of 
Delaware  (Bankruptcy  Filing  No.  88- 
2427). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  enetgy  conservation. 

//  IS  ordered 

1.  NYS&W  is  authorized  for  an 
additional  10  days  to  continue  to 
operate  D&H's  lines  under  the 
conditions  previously  established. 

2.  This  decision  and  order  shall  be 
effective  on  August  7, 1988. 

Decided:  August  4, 1988. 

By  the  Ckimmission.  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Slerrett,  Simmons,  and  Lamboley.  Vice 
Chairman  Andre  and  Commissioner  Sterrett 
did  not  participate. 
Noreta  R.  McGee. 
Secretary. 

[FR  Doc  88-18039  Filed  8-9-88;  8:45  am] 
BIUJM6COOE  703S-0t-M 


(Docket  No.  AB-290  (SutKlSX)] 

Exemptfen;  Norfolk  and  Western 
Railway  Co.— Aliandonment 
Exemption — Between  Connersvilie  and 
Beesons,  IN 

Applicant  has  filed  a  notice  of 
exemption  imder  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  4.8-mile  liive  of  railroad  between 
milepost  0.0  near  Connersvilie,  Fayette 
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County,  IN  and  milepost  4.8  at  Beesons. 
Wayne  County,  IN. 

Applicant  has  certified  that  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2]  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  September  9, 
1988,  unless  stayed  pending 
reconsideration.  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  '  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  *  must  be  filed  by  August 
22, 1988  and  petitions  for 
reconsideration,  including 
environmental  energy  and  public  use 
concerns,  must  be  filed  by  August  30, 
1988  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Roger  A. 
Petersen,  Solicitor.  Norfolk  Southern 
Corporation,  One  Commercial  Place, 
Norfolk,  VA  23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 


UMI 


■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-No. 
8).  Exemption  of  Out-of-Service  Rail  Lines  (not 
printed),  served  March  8. 1988. 

•  See  Exemption  of  Rail  Line  Abandonments  or 
Discontinuance — Offers  of  Financial  Assistance.  4 
I.CC.  2d  164.  served  December  Zl.  1987.  and  final 
rules  published  in  the  Fedaral  Register  on  December 
22.  1987  (52  FR  40440-48446). 


Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by 
August  15, 1988.  Other  interested 
persons  may  obtain  a  copy  of  the  EA 
from  SEE  by  writing  to  it  (Room  3115. 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Cari  Bausch,  Chief,  SEE  at  (202)  275- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  July  28. 1988. 

By  the  Commission,  )ane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  88-17549  Filed  8-9-^8:  8:45  am) 

BIUJNG  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Federal  Water  Pollution  Control  Act; 
Central  Valley  Water  Reclamation 
Facility  Board  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7  notice  is  hereby 
given  that  on  July  15, 1988  a  proposed 
Consent  Decree  in  United  States  v. 
Central  Valley  Water  Reclamation 
Facility  Board,  et  al,  Civil  No.  87C- 
0522W  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Utah.  The  proposed  Consent  Decree 
concerns  violations  by  the  Central 
Valley  Water  Reclamation  Facility 
Board  and  its  member  entities  of  their 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
required  by  the  Federal  water  Pollution 
Control  Act,  33  U.S.C.  1319.  The 
violations  include  the  exceeding  of 
effluent  limitations,  bypassing,  and 
failing  to  develop  and  implement 
pretreatment  programs.  The  proposed 
Concent  Decree  imposes  a  civil  penalty 
totaling  four  hundred  and  fifty  thousand 
($450,000)  dollars. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Central  Valley 


Water  Reclamation  Facility  Board,  et 
al..  DJ  Ref  90-5-1-1-2602. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  350  South  Main  Street, 
Salt  Lake  City,  Utah  84101  and  at  the 
Region  VIII  Office  of  the  Environmental 
Protection  Agency,  999  18th  Street,  One 
Denver  Place,  Denver,  Co  80202-2405 
and  at  the  Environmental  Enforcement 
Section,  Rm.  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $2.90  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  ).  Marzulla. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-17997  Filed  8-9-88;  8:45  am] 
BIUJNG  CODE  441(M)1-M 


Lodging  of  Consent  Decree  Pursuant 
to  ttie  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  in  United  States  v.  City  Industries 
etat. 

In  accordance  with  Department 
policy.  28  CFR  50.7  and  section  122(i)  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986,  Pub.  L.  No. 
99-499, 100  Stat  1613  (1986),  notice  is 
hereby  given  that  on  July  7, 1988,  a 
proposed  Consent  Decree  in  United 
states  V.  City  Industries,  et  al.  Civil 
Action  No.  87-472-CIV-ORL-18  was 
lodged  with  the  United  States  District 
Court  for  the  Middle  District  of  Florida. 

According  to  this  Consent  Decree  the 
defendants  will  pay  the  government 
$502,245.00.  This  is  in  compensation  for 
response  costs  associated  with  the 
surface  cleanup  of  a  hazardous  waste 
facility  known  as  the  city  Chemical 
Company/City  Industries  Site  located  in 
Orlando,  Florida. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addessed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  City  Industries,  et  al., 
D.O.J,  number  90-11-3-5. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Fourth  Floor.  500  Zack 


Federal  Register  /  Vol.  53,  No.  154  /  Wednesday,  August  10,  1988  /  Notices 


30121 


Street,  Tampa,  Florida  33602.  Copies  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Room  1521,  U.S.  Department  of  justice. 
0th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 
Roger  ].  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
|FR  Doc.  88-17998  Filed  8-9-88;  8:45aml 

BILLING  CODE  441IM)1-M 


Office  of  Juvenile  and  Delinquency 
Prevention 

Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention; 
Meeting 

action:  Notice  of  meeting. 

The  thrid  quarterly  meeting  for  the 
1988  calendar  year  of  the  Coordinating 
Council  on  Jvivenile  Justice  and 
Delinquency  Prevention  will  be  held  on 
September  28, 1988,  from  9:00  a.m.  until 
12:.30  p.m.  The  meeting  will  take  place  at 
the  Department  of  Health  and  Human 
Services,  Hubert  H.  Humphrey  Building, 
Main  Auditorium,  200  Independence 
Avenue  SW.,  Washington,  DC 

This  meeting  of  the  Coordinating 
Council  will  address  the  topic  "The 
Human  Immunodeficiency  Virus 
Epidemic:  Implications  for  the  Juvenile 
justice  System."  The  agenda  will  include 


presentations  on  the  HIV  epidemic  and 
high  risk  youth. 

individuals  and  organizations 
concerned  with  this  issue  are 
encouraged  to  attend  this  meeting. 
Because  of  limited  seating,  please 
contact  Roberta  Dorn,  Office  of  Juvenile 
justice  and  Delinquency  Prevention,  633 
Indiana  Avenue  NW.,  Washington,  DC 
20531,  (202)  724-7655  to  reserve  seating. 
Requests  will  be  received  until  space  is 
filled  or  until  4:00  p.m.  on  September  19, 
1988,  whichever  occurs  first. 

Dated:  August  4.  1988. 

Approved: 
Verne  L.  Speins, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
[FR  Doc.  88-18049  Filed  8-0-88;  8:45  ,<im| 

BILUNG  CODE  4410-18-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance;  Allied- 
Signal,  Inc.,  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 


and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  H, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  22, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  22, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington, 
DC  20213. 

Signed  at  Washington,  DC,  this  Ist  day  of 
August  1988. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitionor:  Union/worl<ers/firm- 


Location 


Allied-Signal  Inc.  (Company) 

Bennett  Petroleum  Corp  (Company) 

DeRossi  &  Son  Co.  (ACTWU) 

From  Here  to  Maternity  (ILGWU) 

General  Motors  Corp ,  Maior  Stamping  Facility; 
Plant  #14  (workers). 

Iselle  Mfg.  Co.,  (workers) 

Joy  Tecfinologies,  Inc..  Plants  #1&2.  (workers).. 

NCR  Comten,  Inc..  (workers) 

Paradyne  Products  (ILGWU) 

Phoenix  Glass  (UPGWU) _ 

Robyn  Enterprises.  Inc.  (ACTWU) 

Rose  Dress  (ILGWU) 

Stranahan  Foil  (GCAWA) 


[FR  Doc.  88-18022  Filed  8-9-88:  8:45  am) 

BILLING  CODE  4610-30-M 


Edison,  NJ 

Denver,  CO 

Vineland,  NJ 

Philadelphia.  PA 

Pontiac.  Ml 

Philadelphia,  PA 

Franklin  &  Reno,  PA 

Minneapolis,  MN 

Paterson,  NJ 

Monaca,  PA 

Philadelphia,  PA 

Gartield,  NJ 

South  Hackensack, 
NJ. 


Date 
received 


8/1/88 
8/1/88 
8/1/88 
8/1/88 
8/1/88 

8/1/88 
8/1/88 
6/1/88 
8/1/88 
8/1/88 
8/1/88 
8/1/88 
8/1/88 


Date  of 
petition 


7/20/88 
7/19/88 
7/22/88 
7/18/88 
6/29/88 

7/18/88 
7/17/88 
7/17/88 
7/14/88 
7/18/88 
7/18/88 
7/14/88 
7/21/88 


Petition  No. 


20,841 
20.842 
20,843 
20,844 
20.845 

20.846 
20.847 
20,848 
20.849 
20,850 
20,851 
20,852 
20.853 


Articles  produced 


Halon  fHled  compounds. 
Oil,  gas  and  related  products. 
Uniforms. 
Maternity  dresses 
Stampings 

Ladies  skirls  tops  and  pants 
Mining  machinery 
Data  communications. 
Ladies'  and  misses  dresses. 
Security  guarding  services. 
Skirts,  slacks  and  shorts. 
Ladies'  dresses. 
Packing  materials. 
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(TA-W-20,S031 

General  Electric  Co,  General  Electiic 
Lighting,  Jncandeecent  Production 
Depeitiiieiil,  Amtinlown,  OH; 
Affirmative  DetanninaUon  and  Setting 
Aside  a  HegaMwe  I 


UMI 


On  May  0, 198a.  the  Department 
denied  trade  adjustment  assistaiice  to 
worlters  and  foraer  «rorkers  at  tite 
General  Electrie  Compaay.  General 
Electric  Lighting.  Incandescent 
Production  Depwtawnt.  Anstintown, 
Ohio.  The  denial  notice  was  pat>lislied 
in  the  Fedanl  Resbtaron  May  17, 1906 
(53  FR  17514). 

After  reexafliingtfae  lavcstigatiTe  file 
on  tlie  subject  negative  dctenainatiaaEt, 
the  Departmcst  on  its  own  motion,  aet 
aside  that  part  of  die  determination 
coaoemiag  the  light  bulb  packaging 
operations  at  the  Austinlown  plant  The 
Oiepartment  has  detftrmined  that 
woricers  engaged  in  Ught  bulb  part  aging 
were  adversely  aSeded  by  the  Iraasler 
of  some  packaging  operations  lo 
oversea*  locmliotts  and  increased 
conyany  inpofts  efyackaged  U^ 
bulbs. 

Concliidaa 

After  reexamintng  the  investigattve 
files,  it  is  ennirhwhid  that  tnoeesed 
imports  of  articles  like  or  direcdy 
competitive  with  packaged  li^  beUis 
produced  at  Gemnl  Bectaic  Ccwpsny. 
AustintowR.  Ohio  contributed   . 
importandyto  the  deotine  in  production 
and  to  the  total  or  partial  separation  of 
wQfkQRijnd  fonwr  workers  of  the 
Incandescent  Iteductioa  Department  of 
GeHera^  Electric  t^ompany,  Austmtown, 
Ohio.  In  accordance  with  provisions  of 
the  Trad»Act  of  VSn.  I  asafce  the 
followii^  revised  determination: 

AH  workers  engaged  in  emplojinent 
related  to  the  packaging  «f  light  buRis  at 
General  Electric  Company  AiMtiatown.  Ohi« 
wlio  became  totally  or  partially  aeparated 
from  employment  on  or  after  October  1. 1987 
are  eligible  to  apply  for  adjtittment 
assistance  under  SedioB  223  of  the  Trade  Act 
of  1974. 

The  Department's  negative 
determination  for  all  other  woricers  at 
General  Electric  Company's  Austintown, 
Ohio  plant  is  affirmed. 

Signed  at  Washington.  DC.  this  Z9th  day  of 
|uly  t98& 

Robert  O.  Deslongchamps. 

Director.  Office  of  Legislation  and  Actuarial 
Services.  UIS. 

(FR  Doc.  8B-iaQ23  Piled  ft.«-80:  8:45  am) 
SHJJN6  COOe  4S1S-4SHi       • 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 

Assistance;  Hialeah  Industries,  Inc.,  et 
al. 

In  accordance  with  sectitxi  223  of  the 
Trade  Act  of  1374  (19  U.S.C.  2273)  the 
D^tartment  of  L.abor  iiereia  presents 
summaries  of  determinations  regarding 
eligibility  to  aj^y  (or  adjustment 
assistance  issued  doriog  the  period  July 
18, 1988Huiy  22, 1888  and  July  2S,  198B- 
]uly  29. 1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eHgibtfity  requirements  of 
section  222  of  the  Act  must  be  met. 

(1 )  That  a  significant  number  of 
proportion  of  the  workers  in  the 
worlcers'  firm,  or  an  appropriate 
subdivision  thereot  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  prodttction.  or  both, 
of  the  firm  or  sabdivision  have 
decreased  absolutely,  and 

(3)  That  increase*  of  imports  of 
articles  hke  or  directly  competitive  with 
artides  praduosd  by  the  fiin  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separationB,  or  threat  ^tereoC  and  to  the 
abselulc  dedine  in  sates  or  prodoetion. 

Negative  Detemdnatinns 

la  each  of  the  (btlowing  cases  Ae 
investigation  revealed  that  criterion  (3) 
has  not  been  SMt.  A  sorvey  of  cuetomers 

indicated  that  increased  imparts  did  not 
contribute  importantly  te  worker 
separations  at  the  first 
TA-W-20,S8S:  HJaieah  Industries,  Aic. 

Mkuni  Lakes,  FL 
TA-W-2(K6aS:  Champioa  Lighting.  Inc. 

Hiahah.FL 
TA-W-20.e92:  Stackpole  Carbon  Co..  St, 

Marya.  PA 
TA-W-2D.7Q0:  Diamond  Power  ^ 

Specialty  Co..  Lancaster,  OH 
TA-W-W.706;  Onmisport.  lac. 

Woonsodiet.  RI 
TA-W-20.70e:  Presswell  Records  Mfg. 

Co.,  Ancora.  NJ 
TA-W-20.702:  General  Electric  Co„  G.K 

Aircraft  Engines,  Evendale,  OH 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20.689:  Key  Tronic  Corp.. 
Research  and  Administration  Bldg, 
Spolione.  WA 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 


TA-W-20.698:  Cornel ison  Engine 
Maintenance  Co.,  Seminole,  OK 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20,697;  Chicago  Pneumatic  Tool 
Co.,  Office  Personnel  Utica.  NY 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20.713:  Core  Laboratories.  Irving. 
TX 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  2Z2  of  das  Trade  Act  of  1974. 

TA-W-20,W9;  Commercial  Testing  and 
Engineering  Co.,  Charleroi.  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  under  certification 
under  section  222  of  |fae  Trade  Act  of 
1974. 

TA-W-20.71O;  Whitney  Supply  Co.. 
Tulsa.  OK 

The  workers*  firm  does  not  produce 
an  article  as  required  for  certificatim  . 
under  section  222  of  the  Trade  Act  of   ' 
1974. 

Affirmative  Peterminatiees 

TA-W-Z0,691:  PhHrps  Consumer 
Electronics  Corp..  Greenrilie,  TM 

A  certificetioB  was  issoed  ooveiing  all 
workers  separated  on  or  after  May  6. 
1987. 

TA-W-20.a9f:  Oxitard  Frozen  Foods 
Cooperative,  Oxoard.  CA 

A  certification  was  is&ued  coveting  all 
woricers  separated  on  or  after  May  10, 
1987. 

TA-W-20,707:  0(xnphiea.  Inc. 
Lawrence.  MA 

A  certification  was  issued  covering  all 
woikers  separated  on  or  after  May  20. 
1987. 

TA-W-20.718:  Spun  Steel.  Inc.,  Corinth, 
MS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  1. 
1988. 

TA-W-20,732:  Carter  Footwear.  Wilkes 
Barre.  PA 

A  certification  was  issued  covering  all 
workers  of  the  Stitching  and  Fitting! 
Dept.  of  Carter  Footwear.  Wilkes  Barre. 
PA  engaged  in  the  production  of 
injection  molded  fabric  footwear 
separated  on  or  after  April  3. 1988. 
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TA-W-20,693;  Transfer  Machine,  Inc.. 
Troy,  MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  10, 
1987. 

TA-W-20,684;  Altair International  Inc.. 
(Plant  #7/  Mt.  Clemens.  MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  3, 
1987. 

TA-W-20.709;  Westwood  Lighting 
Corp..  Inc..  Paterson,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  13, 
1987. 

TA-W-20.696:  Benllcy  Industries.  Inc.. 
Evans  City.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  6, 
1987. 

TA-  W-20.704;  Jaton  Corp.,  Boston.  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16, 
1987. 

TA-  W-20.687;  J.  T.  Sportswear  Inc.. 
Quincy.  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  23, 
1987  and  before  May  8, 1988. 

TA-W-20. 730;  Z  Sportswear,  Limited, 
Boston.  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  13. 
1987  and  before  June  20, 1988. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  July  18. 1988- 
July  22, 1988  and  July  25,  1988-July  29, 
1988.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  6434, 
U.S.  Department  of  Labor,  601  D  Street 
NW.,  Washington,  DC  20213  during 
normal  business  hours  or  will  be  mailed 
to  persons  who  write  to  the  above 
address. 

Dated:  August  2, 1988. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

\VR  Doc.  88-18021  Filed  8-9-88:  8:45  am| 

BILUNG  CODE  4S10-30-M 
(TA-W-20,5371 

Parsons  Footwear,  Inc.,  Parsons,  WV; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 


Assistance  on  April  26, 1988  applicable 
to  all  workers  in  the  stitching 
department  engaged  in  the  production  of 
fabric  footwear  of  Parsons  Footwear, 
Inc.,  Parsons,  West  Virginia.  The 
Certification  was  published  in  the 
Federal  Register  on  May  10, 1988  (53  Fr 
16599). 

In  order  to  clarify  the  subject 
determination  the  Department  is 
amending  the  certification  to  show 
clearly  that  only  those  workers  in  the 
stitching  department  at  Parsons 
Footwear,  Inc.,  in  Parsons,  West 
Virginia  are  covered  and  all  other 
workers  are  denied  eligibility  to  apply 
for  adjustment  assistance. 

The  amended  notice  applicable  to 
TA-W-20.537  is  hereby  issued  as 
follows: 

All  workers  in  the  stitching  department 
engaged  in  the  production  of  fabric  footwear 
of  Parson  Footwear,  Incorporated,  Parsons, 
West  Virginia  who  become  totally  or 
partially  separated  from  employment  on  or 
after  June  1,  1987  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

It  is  further  determined  that  all  other 
workers  at  Parsons  Footwear, 
Incorporated,  Parsons,  West  Virginia 
are  denied  eligibility  to  apply  for 
adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  at  W.-ishin^lon.  DC,  this  1st  day  of 
August  1988. 

Rob«r<  O.  Dflslongchamps, 
Director.  Office  of  Lef>islution  and  Actuarial 
Services,  UIS. 

[FR  Doc.  8ft-18020  Filed  8-9-88;  8:45  am] 
BILLING  CODE  4S10-30-«l 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  50-416 

Mississippi  Power  &  Light  Co., 
Systems  Energy  Resources,  Inc.  and 
South  Mississippi  Electric  Power 
Association;  Issuance  of  Amendment 
to  Facility  Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  46  to  Facility  Operating 
License  No.  NPF-29  issued  to 
Mississippi  Power  &  Light  Company, 
Systems  Energy  Resources,  Inc.,  and 
South  Mississippi  Electric  Power 
Association,  which  revised  the 
Technical  Specifications  for  the 
operation  of  the  Grand  Gulf  Nuclear 
Station,  Unit  1,  located  in  Claiborne 
County,  Mississippi.  The  amemdment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  changes  the  onsite 
diesel  generator  test  schedule  in  the 


Technical  Specifications  by  changing 
the  criterion  for  more  frequent  testing. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  2.  1988  (53  FR  15609).  No  request  for 
a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

F"or  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  April  8, 1988.  as 
supplemental  June  21,  1988,  (2) 
Amendment  No.  46  to  License  No.  NPF- 
29,  and  (3)  the  Commission's  related 
Safety  Evaluation  and  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  and  at  the  George  M. 
McLendon  Library,  Hinds  Junior 
College,  Main  Street,  Raymond, 
Mississippi  39154.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request, 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  I/II. 

Daled  at  Rockville,  Maryland  this  Isl  day 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director.  Project  Directorate  ll-l.  Divisions  of 
Reactor  Projects  l/ll.  Office  of  Nuclear 
Rpoctor  Regulation. 

jFR  Doc.  88-18051  Filed  8-9-88:  8:45  am) 
BILLING  CODE  75«M>1-M 


[Docket  No.  50-2441 

Rochester  Gas  and  Electric  Corp.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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consideHng  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DRP- 
18,  issued  to  the  Rochester  Gas  and 
F.lectric  Corporation  (the  licensee),  for 
operation  of  the  R.E.  Cinna  Nuclear 
Power  Plant.  located  in  Wayne  County. 
New  York. 

The  proposed  amendment  would 
modify  the  Technical  Specifications  to 
reflect  testing  requirements  for  snubbera 
that  ensure  structural  integrity  of 
systems  following  a  seismic  or  other 
event  initiating  dynamic  loads. 

The  licensee's  application,  dated  |uly 
24. 1987  was  supplemented  on  May  4. 
1988  and  )une  21. 1988. 

Prior  to  the  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Conmiission's 
regulations. 

By  September  9. 1988.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  request  for 
hearing  and  a  written  petition  for  leave 
to  intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Comrnission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings'*  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition,  and  the  Secretary  of  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  petitioner's 
interest.  The  petition  should  also 
identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 


petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  naU  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  oportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Richard 
H.  Wrssman:  Petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name:  and  publication 
date  and  page  number  of  this  Federal 
Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Harry  Voigt  Esg..  LeBoeuf.  Leiby 
and  McRae.  Suite  1100. 1133  New 
Hampshire  Avenue  NW..  Washington. 
DC  20036.  attorney  for  the  licensee. 

Nontimely  fillings  of  petitions,  for 
leave  to  intervene,  amended  petitions 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 


presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  of  public 
comment  of  its  intent  to  make  a  no 
significant  hazards  consideration  finding 
in  accordance  with  10  CFR  50.91  and 
50.9i 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  24. 1987  as 
supplemented  on  May  4. 1988  and  June 
21. 1968.  which  is  available  for  pubhc 
inspection  at  the  Commission's  Public 
Document  Room  1717  H  Street  NW.. 
Washington,  DC  and  at  the  Local  Public 
Document  Room.  Rochester  Public 
Library,  115  South  Avenue,  Rochester, 
New  York  14610. 

Ddted  Ht  Rockville.  Maryland,  this  4th  day 
of  August,  19S8. 

For  the  Nuclear  Regulatory  Commission. 
Uaniel  McDoaalcL 

Acting  Director.  Pnyject  Directorate  1-3, 
Division  of  Reactor  Projects  l/ll. 
|FR  Doc.  8B-18052  Filed  8-9-68;  8:45  afn| 
BILUMG  CODE  7S90-01-M 


Biweekly  Notica  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L.)  97^15. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  18. 1988 
through  July  29. 1988.  The  last  biweekly 
notice  was  pnbHshed  on  July  27. 1988t53 
FR  28282). 
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NOTICE  OF  CONSIDERATION  OF 
ISSUANKX  OF  AMENDMENT  TO 

FAcnjTY  operaung  license  and 

PROPOSED  NO  SIGNIHCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
sipnificant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  F^rocedures 
Branch.  Division  of  Rules  and  Records. 
Office  irf  Adminislration  and  Resource 
Management.  II.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda.  Maryland  20814  from  e;15a.m. 
to  5:(X)  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Doc-ument  Room.  1717  H  Street. 
NW..  Washington.  DC.  The  Tding  of 
reqiK'sts  for  hearing  and  petitions  for 
leave  to  intervene  is  discu.ssed  below. 

By  September  9, 1988  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  i.ssuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  l»e 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  t>e  Tiled  in  acrx)rdance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  IJcensing 
Proceedings"  in  W  CFR  l^rt  Z.  If  a 
"request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 


date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
p<Kitioner's  interest.  The  petition  should 
also  identify  the  specific  asp«ct(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scht^duled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
inlerverte.  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  wilt  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effef:tive. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  lK:fore  the  issuance  of 
any  amendment. 

Normally,  the  CommissiDn  will  not 
Issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
I  lowever,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  ihe 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  Slate  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commis.sion  expects  that 
the  need  to  take  this  action  will  occur 
v(!ry  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulator^'  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW., 
Washington.  DC.  by  the  above  date. 
Wh('re  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-(W00  (in  Misscwri  1(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  identification 
Number  3737  and  the  following  message 
addressed  to  {Project  Director): 
petitioner's  name  and  telephone 
number  dale  petition  was  mailed;  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  .should  also  be 
.sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulator^' 
Commission.  Washington.  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 


BEST  COPY  AVAILABLE 


\..^,.^t   in     inoa    /    Mr 
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for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a}(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528.  STN  50-529 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station  (PVNGS),  Units  1. 2 
and  3  Maricopa  County,  Arizona 

Date  of  amendment  request:  March  16, 
1988,  as  supplemented  by  letter  dated 
July  6, 1988. 

Description  of  amendment  request: 
The  proposed  amendment  consists  of 
changes  to  the  Technical  Specifications 
(Appendix  A  to  Facility  Operating 
License  Nos.  NPF-41,  NPF-51  and  NPF-74 
for  PVNGS  Units  1,  2  and  3). 

The  proposed  change  will  revise 
Surveillance  Requirement  4.5.2.h  which 
specifies  flow  requirements  that  the  Low 
Pressure  Safety  Injection  (LPSl) 
subsystem  must  meet  during  flow 
balance  testing.  The  current  requirement 
states  that  each  LPSI  injection  loop  must 
be  capable  of  delivering  a  total  flow 
equal  to  4900  ±  100  gpm  and  that  each 
injection  leg  shall  be  within  100  gpm  of 
the  other.  The  proposed  change  will 
revise  the  total  injection  loop  flow  to 
4600  ±  200  gpm  and  the  injection  leg 
maximum  deviation  to  200  gpm. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensees  have  provided  a 
discussion  of  the  proposed  changes  they 
as  relate  to  these  standards;  the 
discussion  is  presented  below. 

Standard  1  -  Involve  a  Significant 
Increase  in  the  Probability  or 


Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  amendments  involve 
revising  the  acceptance  criteria  for  the 
LPSI  flow  balance  test  of  Surveillance 
Requirement  4.5.2.h.  The  LPSI  subsystem 
is  used,  in  conjunction  with  the  other 
ECCS  subsystems  and  the  Safety 
Injection  Tanks  (SITs),  to  provide 
sufficient  core  cooling  flow  during 
postulated  Loss  of  Coolant  Accidents 
(LOCAs).  This  change  to  the  LPSI 
flowrates  has  no  impact  on  the 
probability  of  occurrence  of  a  LOCA 
event  or  any  other  design  basis 
accident.  Additionally,  the  proposed 
Technical  Specification  change  will  not 
increase  the  consequences  of  any 
accident  previously  evaluated  in  the 
FSAR.  The  design  basis  accident  most 
impacted  by  the  revised  LPSI  flowrates 
is  the  large  break  LOCA.  The  most 
limiting  large  break  LOCA  is  the  double 
ended  guillotine  break  of  a  Reactor 
Coolant  Pump  (RCP)  discharge  line.  An 
evaluation  was  performed  to  determine 
the  effects  of  the  LPSI  flowrate  changes 
on  this  limiting  event.  It  was  determined 
that  the  flowrate  changes  would  not 
impact  the  event  consequences  since  the 
reduced  flow  is  still  sufficient  to  keep 
the  reactor  vessel  downcomer  annulus 
full  following  discharge  of  the  SITs. 
Therefore,  this  proposed  Technical 
Specification  amendment  does  not 
involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Standard  2-  Create  the  Possibility  of 
a  New  or  Different  Kind  of  Accident 
from  any  Accident  Previously  Evaluated 

The  proposed  Technical  Specification 
amendments  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed.  The  change  only  allows  for  a 
slightly  larger  variation  in  LPSI  flowrate 
to  account  for  the  variability  of  throttle 
valve  positions.  The  LPSI  pumps  are  the 
only  equipment  impacted  by  this 
proposed  amendment.  With  the  change, 
the  LPS!  pumps  will  still  be  operated 
within  their  design  envelope.  Therefore, 
the  change  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident. 

Standard 3  -  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety 

The  proposed  Technical  Specification 
amendments  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  Technical  Specification  bases 
section  3/4.5.2  states  that,  "Maintenance 
of  proper  flow  resistance  and  pressure 
drop  in  the  piping  system  to  each 
injection  point  is  necessary  to:  (1) 
prevent  total  pump  flow  from  exceeding 
runout  conditions  when  the  system  is  in 
its  minimum  resistance  configuration,  (2) 


provide  the  proper  flow  split  between 
injection  points  in  accordance  with  the 
assumptions  used  in  the  ECCS-LOCA 
analyses,  and  (3)  provide  an  acceptable 
level  of  total  ECCS  flow  to  all  injection 
points  equal  to  or  above  that  assumed  in 
the  ECCS-LOCA  analyses."  These  bases 
requirements  are  satisfied  for  the 
proposed  amendment  as  follows:  (1) 
pump  runout  conditions  are  prevented 
by  maintaining  the  maximum  LPSI 
flowrate.  allowed  by  Technical 
Specifications,  at  5000  gpm,  (2  and  3]  the 
proposed  amendment  was  evaluated 
against  the  existing  ECCS-LOCA 
analyses  and  it  was  determined  that  the 
LPSI  flowrate  change  will  not  adversely 
impact  the  analysis  results. 

The  staff  has  reviewed  the  licensees' 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensees'  analysis. 

Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business  and  Science  Division,  12  ^st 
McDowell  Road,  Phoenix,  Arizona 
85004. 

Attorney  for  licensees:  Mr.  Arthur  C. 
Gehr,  Snell  A  Wilmer,  3100  Valley 
Center,  Phoenix,  Arizona  58007. 

NRC  Project  Director:  George  W. 
Knighton 

Arkansas  Power  and  Light  Company, 
Docket  Nos.  45-313  and  50-368.  Arkansas 
Nuclear  One,  Units  1  and  2,  Pope 
County,  Arkansas 

Date  of  amendment  request:  July  1, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Facility  Operating  License  Nos.  bPR-51 
and  NPF-6  for  Arkansas  Nuclear  One, 
Units  1  and  2  {ANO-1&2)  to  authorize 
Systems  Energy  Resources,  Incorporated 
(SERI)  to  act  on  behalf  of  Arkansas 
Power  and  Light  (AP&L),  with 
responsibility  for  and  control  over  the 
physical  construction,  operation,  and 
maintenance  of  the  facility.  This  action 
is  proposed  in  conjunction  with  SERI 
becoming  the  operator  of  Waterford 
Steam  Electric  Station,  Unit  3  as  well  as 
continuing  as  operator  and  owner  of 
Grand  Gulf  Units,  1  and  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
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in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  AP&L  has  evaluated 
the  proposed  change  to  Facility 
Operating  Licenses  DPR-51  and  NPF-6 
and  has  determined  the  following. 

SERI  presently  owns  and  operates 
Grand  Gulf.  The  employees  of  AP&L 
presently  engaged  in  the  operation  of 
ANO-1&2  will  become  employees  of 
SERI.  The  organizational  structure  of 
SERI  wiH  provide  for  clear  management 
control  and  effective  lines  of  authority 
and  communication  among  the 
organizational  units  involved  In  the 
management  operation,  and  technical 
support  of  the  facility. 

As  a  result  of  the  proposed 
amendment,  there  will  not  be  physical 
changes  to  the  facility,  and  all  Limiting 
Conditions  for  Operation,  Limiting 
Safety  System  Settings,  and  Safety 
Limits  specified  in  the  Technical 
Specifications  will  remain  unchanged- 
With  the  exception  of  administrative 
changes  to  reflect  the  role  of  SERL  the 
quality  assurance  program,  security 
plaa  and  training  program  are 
unaffected  With  regard  to  emergency 
plans,  certain  physical  and  personnel 
resources,  Hraited  to  support  in 
administrative  areas  but  not  Inclusive  of 
decision  making  authority,  will  continue 
to  be  provided  by  AP&L  In  support  of 
these  activities.  The  ticQisee  states  that 
decisional  responsibilities  related  to 
accident  recognition  and  classification, 
mitigation  and  corrective  actions, 
radiological  assessment  and  protective 
action  recommendations  and 
coordination  with  state  and  local 
authorities  will  rest  with  SERI 
personnel.  AP&L  corporate  management 
will  provide  direction  to  other  non- 
nuclear  AP&L  facilities  for  support  to 
ANO-1&2.  Operating  agreements  will 
ensure  continued  compliance  widi 
among  others.  General  Design  Criterion 
17  of  Appendix  A  to  10  CFR  Part  50  on 
Electrical  Power  Systems.  Therefore,  the 
proposed  changes  wiH  not  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  design  and  design  bases  of  ANO- 
1&2  remain  the  same.  Therefore,  the 
current  plant  safety  analyses  remain 
complete  and  accurate  in  addressing  the 
licensing  basis  events  and  analyzing 
plant  response  and  consequences.  The 
Limiting  Conditions  for  Operation. 
Limiting  Safety  System  Settings,  and 
Safety  Limits  are  not  aftecXed  by  the 


proposed  amendment.  With  the 
exception  of  administrative  changes  to 
reflect  the  role  of  SERI,  plant  procedures 
are  unaffected.  As  such,  the  plant 
conditions  for  which  the  design  basis 
accident  analyses  have  been  performed 
are  still  valid.  Therefore,  the  proposed 
amendment  cannot  create  the  possibility 
of  a  new  or  different  kind  of  accident 
than  previously  evaluated. 

Plant  safety  margins  are  established 
for  and  reflected  in  Limiting  Conditions 
for  Operation.  Limiting  Safety  System 
Settings,  and  Safety  Limits  specified  in 
the  Technical  Specifications.  Since  there 
will  be  no  change  to  the  physical  design 
or  operation  of  the  plant,  there  will  be 
no  change  to  any  of  these  or  any  other 
margins,  llie  proposed  amendment 
therefore  will  not  involve  a  reductioa  in 
a  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
evaluation  and  agrees  with  the 
conclusion*.  Therefore,  based  on  the 
above,  the  staff  proposes  to  determine 
that  the  proposed  license  amendment 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Tomlinson  library,  Arkansas 
Technical  University.  Russellville. 
Arkansas  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  ^q..  Bishop,  Liberman,  Cook. 
Purcell  and  Reynolds.  1200  Seventeenth 
Street.  NW,  Washington.  DC  20036 

NRC  Project  Director:  Jose  A.  Calvo 

ConuDOowealth  EdUsoo  Company, 
DoGket  No*.  STTJ  50-237  aod  STN  50- 
249,  DMsdm  Nucteac  Poww  Station. 
Unit  NoiB.  2  and  3,  Grundy  County. 
Illinois 

Date  of  application  for  amendment 
request  March  la  1988 

Description  of  amendment  request 
The  proposed  amendment  vrouW  clarify 
the  applicabihty  of  the  containment 
oxygen  concentration  and  drywell  torus 
differential  pressure  Limiting  ConditJona 
of  Operation  (LCO)  and  Surveillance 
Requirements.  The  changes  that  are 
described  in  this  proposed  amendment 
are  intended  to  provide  a  clear  action 
statement  should  the  oxygen 
concentration  or  torus  drywell 
differential  pressure  LCOs  be  exceeded. 
The  action  statement  would  provide  24 
hours  to  either  restore  the  LCO  or  be  in 
startup/hot  standby  in  the  subsequent  6 
hours  and  cold  shutdown  in  the 
following  24  hours.  There  are  several 
administrative  changes  associated  with 
this  amendment  where  the  affected 
oxygen  concentration  or  torus  drywell 
differential  pressure  Technical 
Specifications  have  been  renumbered  as 
a  result  of  this  change.  Finally,  several 
changes  have  been  made  to  the 


Technical  Specification  and/or  Bases 
for  clarification.  These  changes,  as  well 
as  the  numbering  changes,  are 
considered  to  be  administrative  in 
nature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  widi  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Commonwealth  Edison  has  evaluated 
this  proposed  amendment  and 
determined  that  it  involves  no 
significant  hazards  consideration,  ta 
accordance  with  the  criteria  of  10  CFR 
50.92(c).  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility,  in  accordance  with  the 
proposed  amendment,  would  not 

(1)  Itrvolve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because: 

(a)  Power  operation  is  presently 
permitted  with  containment  oxygen 
concentration  greater  than  4*  for  only 
24  hours  subsequent  to  going  to  run  and 
24  hours  prior  to  a  reactor  shutdown. 
The  change  permits  24  hours  of  power 
operation  with  the  primary  containment 
deinerted  unrelated  to  reactor  startup  or 
shutdown  to  allow  personnel  to  enter 
the  drywell  at  power.  Drywell  entries 
are  made  to  identify  any  water  leakage. 
affect  minor  repairs  and  enable 
equipment  lubrication.  Drywell  entries 
other  than  during  startup  are  rare.  The 
change  in  time  that  the  drywell  will  not 
be  Inerted  during  power  operation 
allowed  by  this  proposed  change  is 
small.  Additionally,  there  are  currently 
several  other  Mark  I  BWRs  that  are 
licensed  for  operation  with  a  deinerted 
containment  for  periods  greater  than  24 
hours. 

Power  operation  is  presently 
permitted  with  drywell  or  torus 
differential  pressure  less  and  1  psid  for 
only  24  hours  subsequent  to  going  to  run 
and  24  hours  prior  to  a  reactor 
shutdown.  The  change  permits  24  hours 
of  power  operation  without  1  psi 
differential  pressure  unrelatea  to  reactor 
startup  or  shutdown  to  aHow  personnel 
to  enter  the  drywell  as  power.  There  is 
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no  change  in  consequences  of  relaxing 
the  1  psi  differential  pressure  because 
the  torus  was  analyzed  for  0.0  psi 
presure  differential  as  part  of  the  MARK 
I  Containment  Short  Term  Program  and 
was  found  to  meet  the  NRC  staffs' 
acceptance  criteria. 

Therefore,  these  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  previously  evaluated 
accidents. 

(b)  The  other  changes  to  the  Technical 
Specifications  include  the  renumbering 
of  other  inter-related  portions  of  the 
Technical  Specifications  (which  were 
affected  by  the  proposed  change)  or  are 
changes  that  are  being  sought  for 
clarification  purposes.  These  changes 
are  considered  to  be  administrative  in 
nature. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because: 

(a)  The  effects  of  short-term  deinerting 
have  been  analyzed  in  the  FSAR. 
Additionally,  the  torus  was  analyzed  for 
0.0  psi  drywell  to  torus  differential 
pressure  as  part  of  the  Mark  I 
Containment  Short  Term  Program  and 
was  found  to  meet  the  NRC  staffs' 
acceptance  criteria. 

Consequently,  the  possibility  of 
creating  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  is  unchanged. 

(b)  The  other  types  of  changes  noted 
in  the  proposed  amendment  are 
administrative  in  nature. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because: 

(a)  FSAR  analyses  have  shown  that 
for  design  basis  accidents,  the  long  term 
combustible  gas  control  system  (ACAD/ 
CAM)  can  prevent  a  combustible  gas 
mixture  of  4%  hydrogen  even  with  a 
deinerled  containment.  Therefore,  peak 
containment  pressure  is  bounded  by  the 
FSAR  LOCA  analysis.  The  margin  of 
safety  for  the  torus  drywell  differential 
pressure  is  not  degraded  as  a  result  of 
this  change  because  the  torus  was 
analyzed  for  0.0  psi  drywell  to  torus 
differential  pressure  as  part  of  the  Mark 
I  Containment  Short  Term  Program  and 
was  found  to  meet  the  NRC  staffs' 
acceptance  criteria.  Therefore,  the 
pressure  suppression  is  maintained  and 
the  changes  do  not  reduce  the  margin  of 
safety. 

(b)  These  changes  are  administrative 
and  therefore  do  not  impact  the  margin 
of  safety. 

Therefore,  since  the  proposed  license 
amendment  satisfies  the  criteria 
specified  in  10  CFR  50.92. 
Commonwealth  Edison  has  determined 
that  a  no  significant  hazards 
consideration  exist  for  these  items. 


The  staff  has  reviewed 
Commonwealth  Edison's  no  significant 
hazards  analysis  and  concurs  with  its 
conclusions.  Therefore,  the  staff 
proposes  to  determine  that  the 
requested  changes  do  no  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Morris  Public  Library.  604 
Liberty  Street,  Morris,  Illinois  604.50. 

Attorney  for  licensee:  Michael  \. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago,  Illinois 
60603. 

NRC  Project  Director  Daniel  R. 
Muller 

Commonwealth  Edison  Company. 
Docket  Nos.  50-237  and  50-249,  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2  and 
3,  Grundy  County,  Illinois 

Date  of  application  for  amendment 
request:  June  20. 1988 

Description  of  amendment  request: 
The  amendment  would  make  changes  to 
the  Dresden  Nuclear  Power  Station 
Units  2  and  3  Technical  Specifications  to 
reflect  instrumentation  enhancements 
for  post-accident  monitoring  completed 
by  the  licensee  as  per  guidance 
contained  in  Regulatory  Guide  1.97  and 
NUREG-0737  Supplement  1 
requirements. 

The  proposed  revision  to  the 
Technical  Specifications  for  Dresden 
Units  2  and  3  involves  changing  ranges 
and  panel  locations  for  various  types  of 
instrumentation  associated  with  post- 
accident  and  containment  monitoring. 
The  changes  which  are  described  below, 
primarily  affect  Tables  3.2.6,  4.2.1  and 
4.2.4  and  also  Sections  3.7/4.7  of  the 
Technical  Specifications. 

(1)  The  drywell  temperature  readout 
location  is  changed  from  a  back  panel  to 
a  front  panel  in  the  control  room. 

(2)  The  drywell  pressure  range  for  the 
-t-70  mid-range  pressure  transmitter  is 
changed  from  "0-75  psig"  to  "-5  to  70 
psig". 

(3)  A  redundant  wide  range  reactor 
vessel  pressure  indicator  has  been 
added  on  panel  902(3)-3. 

(4)  A  wide  range  reactor  vessel  level 
pen  indicator  has  been  placed  on  a 
902(3)-5  recorder  which  receives  its 
input  from  one  of  the  existing  wide 
range  level  channels. 

(5)  The  torus  water  level  sight  glass 
range  is  changed  from  "18"  to  "40" 
inches.  Also  the  two  narrow  ranges  "-25 
to  -t-25  inches"  and  "-7  to  -t-3  inches" 
are  being  combined  to  form  one  range, 
"20  to  -(-20  inches". 

In  addition  several  administrative 
changes  have  been  included  in  the 
requested  amendment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application  as  follows: 

(1)  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated  because 
the  changes  reflect  the  addition  of 
instrumentation  which  serves  similar 
purposes  as  existing  instrumentation. 
Where  ranges  have  been  slightly 
modified,  the  parameter  will  continue  to 
be  monitored  in  a  range  that  covers  its 
design  operating  span.  Panel  locations 
for  the  instruments  are  listed  in  the 
Technical  Specification  tables  for 
informational  purposes  so  that  updating 
the  list  to  reflect  additions  or  relocations 
(which  increase  redundancy  or  serve  to 
enhance  visibility  for  the  operator, 
respectively)  has  no  detrimental  impact 
on  accident  probability  or 
consequences.  Similarly,  clarifications 
or  corrections  of  typographical  errors 
are  administrative  changes  which 
improve  Technical  Specification 
reliability  and  therefore  can  have  no 
dHlrimental  impact. 

(2)  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
changing  the  Technical  Specifications  to 
reflect  improved  instrument  ranges, 
redundancy,  or  visibility  does  not  affect 
or  change  design  operating  limits  or 
protective  sefpoints.  The  new  ranges 
and  panel  changes  continue  to  allow  the 
parameters  to  be  monitored  during  a 
post-accident  situation  or  during  normal 
operation.  No  new  or  different  modes  of 
operation  are  allowed  by  these  changes 
or  the  proposed  administrative  changes. 
Nor  will  they  affect  any  systems  or 
equipment  which  could  initiate  an 
accident. 

(3)  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  in  no  instance 
do  these  range  changes,  panel  changes 
or  administrative  changes  affect  the 
Technical  Specification  safety  limits. 
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The  design  operating  limits  and/or  set 
points  are  sufficiently  contained  within 
the  new  ranges.  Additionally,  the  range 
changes  have  no  effect  on  the  functional 
test  or  calibration  frequencies  required 
by  these  Technical  Specification  tables. 
All  parameters  will  continue  to  be 
monitored  as  currently  required. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  analysis  given 
al)ove.  Based  on  this  review,  the  staff 
proposes  to  determine  that  the  proposed 
amendments  meet  the  three  lOCFR 
50.91i(c)  standards  and  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
locotion:  Morris  Public  Library.  604 
Liberty  Street.  Morris.  Illinois  604,50. 

Attornoy  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidl(!y  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
00603. 

NRC  Project  Director:  Daniel  R. 
Miiller 

Detroit  Edison  Company,  Docket  No.  50- 
341.  Fermi-2.  Monroe  County.  Michigan 

Date  of  amendment  request:  June  24, 
19K8 

Description  of  amendment  request: 
This  proposed  license  amendment 
would  modify  the  Fermi-2  Technical 
Specifications  (TSs)  to  remove  the 
organization  charts  following  the 
guidance  provided  in  the  Commission's 
Generic  Letter  88-06.  The  proposed 
anicndmenl  would  also  make  various 
administrative  changes  to  Section  6.0  of 
the  TSs. 

Basis  for  proposed  no  siiinificant 
hazards  consideration  determination: 
Th(!  Commission  has  provided 
standards  for  determining  wh(;ther  a 
significant  hazards  consideration  exists 
(10  CFR  ."iO.gzIc)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaliuited;  or  (2)  create  the  possibility  of 
a  n(!w  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  Reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  change  against  the  above 
standards  as  required  by  10  CFR 
50.91(a).  The  Commission's  staff  has 
reviewed  the  licensee's  evaluation  and 
agrees  with  it.  The  licensee  concluded 
that: 

(1)  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because, 
as  stated  in  Generic  Letter  88-06.  those 


requirements  necessary  for  safe 
operation  have  been  retained  in  the  TSs. 
The  changes  do  not  eliminate  or  alter 
the  functions  previously  reviewed. 

(2)  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
the  plant  operation  and  design  are  not 
affected  by  the  change.  The  changes 
create  no  new  accident  mode. 

(3)  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because,  as 
Stated  in  Generic  Letter  88-06  and  in  (1) 
above,  requirements  necessary  for  safe 
plant  operation  have  been  retained  in 
the  TSs.  Further,  the  changes  are 
consistent  with  the  requirements 
established  in  previous  organizational 
evaluations. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn. 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan  48226. 

XRC  Project  Director:  Martin  J. 
Virgilio. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station.  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Dote  of  amendment  request:  May  9. 
1988 

Description  of  amendment  request: 
The  proposed  amendments  would  make 
fivt!  changes  to  the  Technical 
Specifications  (TS)  related  to  the 
determination  of  reactor  trip  setpoints 
for  Overtemperature  delta-T  and 
Overpower  delta-T.  Change  1  would 
restate  the  equation  in  Note  (1)  of  Table 
2.2-1,  "Reactor  Trip  System 
Instrumentation  Trip  Setpoints"  in  an 
algebraically  equivalent  form  to  express 
the  Overtemperature  delta-T  setpoint 
condition  in  terms  of  the  percent  of  full 
power  delta-T  rather  than  in  terms  of 
the  absolute  value  of  the  indicated 
delta-T  between  the  hot  and  cold  legs. 
Change  2  would  be  a  similar 
restatement  of  the  equation  in  Note  (2) 
of  Table  2.2-1  for  the  Overpower  delta- 
T.  Change  3  would  revise  Surveillance 
Requirement  4.2.3.5  to  state  that  the  RCS 
total  flow  rate  shall  be  determined  by 
[irecision  heat  balance  measurement  at 
the  beginning  of  each  fuel  cycle  rather 
than  at  least  once  per  18  months. 
Change  4  would  add  Note  (15) 
pertaining  to  the  Overtemperature  delta- 
T  and  Overpower  delta-T  items  in  Table 
4.3-1,  "Reactor  Trip  System 
Instrumentation  Surveillance 
Requirements."  Note  (15)  would  state: 
"Overtemperature  setpoint.  overpower 


setpoint.  and  Tavg  channels  require  an 
18  months  channel  calibration. 
Calibration  of  the  delta-T  channels  is 
required  at  the  beginning  of  each  cycle 
upon  completion  of  the  precision  heat 
balance  of  Surveillance  4.2.3.5.  RCS  loop 
delta-T  values  shall  be  determined  by 
precision  heat  balance  measurement  at 
the  beginning  of  each  cycle  in 
conjunction  with  Surveillance  4.2  3.5. " 
Change  5  would  change  action 
Statement  7  in  Table  3.3-1,  "Reactor  Trip 
System  Instrumentation, "  from  "Delete  " 
to  "Deleted." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Changes  1  and  2  restate  the  setpoint 
equations  for  Overtemperature  deita-T 
and  Overpower  delta-T,  but  do  not 
involve  any  technical  changes  to  the 
equations  themselves  (i.e.,  both  sides  of 
the  equations  are  divided  by  the  same 
factor,  delta-T„).  The  changes  make  it 
clearer  that  the  reactor  trip  setpoints  are 
expressed  in  terms  relative  to  the  delta- 
T  values  at  full  power  (i.e.,  delta-TJ,  so 
as  to  be  consistent  with  the  manner  in 
which  delta-T  is  indicated  by  the  plant 
instrumentation.  Since  these 
amendments  involve  no  changes  to 
plant  equipment,  setpoints,  operating 
limits,  or  procedures,  they  have  no 
adverse  effect  on  any  accident  or  safety 
margins,  and  they  meet  the  three  10  CFR 
50.92(c)  standards  stated  above. 

Proposed  Change  3  requires  the 
determination  of  RCS  total  flow  rate  and 
delta-T  at  full  power  by  precision  heat 
balance  measurements  at  the  beginning 
of  each  fuel  cycle.  The  licensee  has 
ob.served  that  actual  values  of  RCS  flow 
and  delta-T  differ  from  one  fuel  cycle  to 
the  next.  It  is.  therefore,  desirable  to 
perform  the  precision  heat  balance 
measurements  as  soon  as  possible  after 
reaching  full  power  in  a  new  fuel  cycle, 
rather  than  performing  them  every  18 
months  as  presently  required.  Because 
the  time  interval  between  measurements 
is  shortened,  the  revised  TS  is  more 
restrictive.  Until  the  cycle-specific  full 
power  value  for  each  loop's  delta-T  is 
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detennined,  the  licensee  ensures  the 
conservative  overprediction  of  reactor 
power  by  setting  the  full  power  delta-T 
reading  to  be  1°  F  lower  than  for  the 
previous  cycle. 

The  proposed  Change  3  is  more 
appropriate  because  it  requires  the 
performance  of  the  precision  heat 
balance  measurements  at  a  time 
(beginning  of  a  cycle}  when  they  would 
be  most  likely  to  detect  a  change  in  RCS 
flow  and  full  power  delta-T.  There  are 
no  changes  to  plant  procedures  or 
hardware.  Therefore,  Change  3  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  nor 
create  the  possibihty  of  a  new  or 
different  accident  from  any  accident 
previously  evaluated.  Change  3  also 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety  because  it  does  not 
relax  existing  requirements;  rather,  it  is 
more  conservative  and  restrictive, 
because  the  current  specifications  do 
not  specifically  require  rescaling  at  the 
beginning  of  each  fuel  cycle  or  if  more 
than  one  cycle  occurs  within  an  18 
month  span. 

Change  4  requires  the  period  for 
caHbration  of  all  of  the  delta-T 
instrumentation  channels  to  be  at  the 
beginning  of  each  cycle  after  completion 
of  the  precision  heat  balance 
measurements.  As  with  the  Change  3 
measurements,  it  is  desirable  to  perform 
these  calibrations  at  the  beginning  of  a 
cycle,  rather  than  every  18  months  as 
presently  required,  because  actual 
values  of  delte-T  at  full  power  have 
been  observed  to  differ  from  one  cycle 
to  the  next.  The  channel  calibrations 
and  the  precision  heat  balance 
measurements  at  the  beginning  of  a 
cycle  ensure  that  the  assomptions  in  the 
safety  analysis  remain  valid.  Calibration 
of  the  delta-T  channels  to  the  new  full 
power  values  should  only  be  necessary 
at  the  beginning  of  each  cycle,  as  the 
licensee  expects  that  all  drifts  and 
fluctuations  over  the  course  of  a  cycle 
should  remain  within  the  allowances 
assumed  in  the  safety  analysis  for  that 
cycle. 

Like  Change  3.  proposed  Change  4  is 
more  appropriate  and  more 
conservative,  and  meets  the  three 
standards  of  10  CFR  50.92(c)  for  the 
same  reasons  as  given  above  for  Change 
3. 

Change  5  is  intended  to  correct  Action 
Statement  7  to  state  that  it  has  been 
"deleted"  from  Table  3.3-1.  This  change 
is  purely  administrative  and  involves  no 
safety  concerns.  The  Commission  has 
provided  examples  of  amendments 
likely  to  involve  no  significant  hazards 
considerations  (51  FR  7144).  One 
example  of  this  type  is  (i),  "A  purely 


administrative  change  to  Technical 
Specifications:  For  example,  a  change  to 
achieve  consistency  throughout  the 
Technical  Speciflcations,  correction  of 
an  error,  or  a  change  in  nomenclature." 
This  example  applies  to  the  proposed 
Change  5. 

On  the  basis  of  the  above 
considerations  the  Commission 
proposes  to  determine  that  the  proposed 
amendments  would  involve  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242 

NRC  Project  Director  David  B. 
Matthews 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  59-37B,  McGulre  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request  June  24. 
1988 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
the  Technical  Specifications  (TS)  by 
deleting  inappropriate  surveillance 
requirements  4.4.3.3  and  4.4.4.3  which 
regard  manual  transfer  from  normal  to 
emergency  power  supplies  for  the 
pressurizer  heaters,  the  power-operated 
relief  valves  (PORVs).  and  the  PORV 
block  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TS  4.4.3.3  requires  the  emeigency  power 
supply  for  the  pressurizer  heaters  to  be 
demonstrated  operable  periodically  by 
manually  transferring  power  from  the 
normal  to  the  emergency  power  supply 
and  energizing  the  heaters.  Similarly.  TS 
4.4.4.3  requires  the  emergency  power 
supply  for  the  PORVs  and  block  valves 
to  be  demonstrated  operable 
periodically  by  manually  transferring 
motive  and  control  power  from  the 
normal  to  the  emergency  power  supply 
and  operating  the  valves  through  a 
complete  cycle  of  full  travel.  These 
requirements  are  unnecessary  and 
inappropriate  because  each  of  these 
components  is  permanently  connected 
to  an  emergency  power  source.  The  NRC 
has  previously  reviewed  the  designs  for 
power  supply  to  these  components  and 
has  found  them  to  be  acceptable. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  5a92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 


in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Because  the  components  are 
permanently  connected  to  essential 
power,  the  function  of  these  components 
is  unaffected  by  deletion  of  the 
surveillance  requirement,  and  the 
change,  therefore,  would  not  (1)  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated.  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed 
amendments  would  involve  no 
significant  hazards  considerations. 

Additional  changes  proposed  by  the 
licensee's  letter  of  June  24, 1988,  are 
outside  the  scope  of  this  notice. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street  Qiarlotte,  North  Carolina 
28242 

NRC  Project  Director  David  B. 
Matthews 

Duquesne  light  Company,  Docket  No. 
50-412.  Beaver  VaOey  Power  Station. 
Unit  No.  2,  Shippingport.  Pennsylvania 

Date  of  amendment  request  June  22, 
1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  allowable  pressurizer  and  main 
steam  safety  valve  setpoint  tolerance 
from±l%  to  -♦-1%.  -3%.  The 
current  ±1%  safety  valve  tolerance 
will  be  retained  for  valve  testing  and 
adjusting:  however  a  tolerance  of  -t- 1%,  - 
3%  would  allow  more  flexibility  during 
plant  operation  and  potentially  reduce 
the  number  of  licensee  event  reports 
(LERs)  that  result  when  valve  setpoints 
are  found  outside  of  the  tolerance.  The 
new  tolerances  would  provide  a  wider 
allowable  range  to  accommodate 
setpoint  drift  without  compromising  the 
analyzed  safety  valve  relief  capability. 
The  proposed  changes  would  be  similar 
to  those  approved  in  Amendment  No. 
115  for  Beaver  Valley  Unit  1. 

The  essential  function  of  the  safety 
valves  is  the  protection  of  the  primary 
and  seccmdary  systems  from 
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overpressure.  If  the  proposed 
amendment  is  issued,  the  safety  margin 
would  remain  unchanged  since  the 
upper  limit  (  +  1%)  where  the  valve  will 
open  would  remain  unchanged.  The 
reduced  limit  of  the  lower  tolerance, 
however,  would  reduce  the  frequency  of 
valves  found  outside  the  specified  range, 
thus  resulting  in  reduced  worker 
radiological  exposure  associated  with 
valve  testing  and  adjusting. 

Basis  for  proposed  no  siynificunt 
hazards  consideration  determination: 
The  primary  and  secondary  coolant 
overpressure  limits  are  not  changed  by 
the  proposed  amendment  since  the 
upper  limits  of  pressure  will  still  he 
maintained  by  safely  valve  settings  of 
+  1%.  Furthermore,  during  testing,  the 
valves  will  be  adjusted  to  a  tolerance  of 
±1%.  The  less  restrictive  tolerance 
of  +1%,  -3%  mainly  serves  to  provide 
operational  flexibility  and  to  reduce  the 
number  of  LERs.  Since  parameters  that 
could  affect  safety  would  not  be 
changed,  the  proposed  amendment 
would  not  increase  the  probability  of 
occurrence  or  the  consequences  of 
accidents  previously  evaluated.  Since  no 
hardware  modifications  or  changes  in 
operation  procedures  would  be  made, 
the  proposed  changes  would  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated.  The  safety  margin  is 
controlled  by  the  upper  tolerance  limit, 
which  is  not  changed;  therefore,  there  is 
no  decrease  in  the  safety  margin. 

On  the  basis  of  the  above  discussion, 
the  staff  proposes  to  determine  that  the 
amendment  involves  no  significant 
hazard  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esquire,  jay  E.  Silberg. 
Esquire,  Shaw,  Pittman.  Potts.  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Duquesne  Light  Company,  Docket  Nos. 
50-334  and  50-412,  Beaver  Valley  Power 
Station.  Unit  Nos.  1  and  2.  Shippingport. 
Pennsylvania 

Date  of  amendment  request:  June  22, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  source  range  channels  surveillance 
requirements  of  Table  4.3-1  for  both  the 
Unit  1  and  Unit  2  Technical 
Specifications.  As  currently  written,  an 
inconsistency  exists  between  Table  3.3-1 
and  Table  4.3-1.  Table  3.3-1  requires  the 
source  range  trip  channels  to  be 
operable  in  Modes  2,  3,  4  and  5. 


However,  Table  4.3-1  only  requires 
source  range  trip  channels  surveillance 
in  Mode  2.  and  Modes  3.  4  and  5  with 
the  reactor  trip  breakers  closed.  This 
erroneously  implies  that  no  surveillance 
is  required  on  the  source  range  channels 
with  the  reactor  trip  breakers  open.  The 
proposed  amendment  would  correct  the 
error  in  both  units'  Technical 
Specifications,  and  is  thus  a  purely 
administrative  change. 

The  proposed  amendment  also 
corrects  typographical  errors  in  Table 
3.3.1  in  the  Unit  2  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (51  FR  7751).  One  of  these. 
Example  (i),  involving  no  significant 
hazards  considerations  is  "A  purely 
administrative  change  to  technical 
specifications."  The  requested 
amendment  involves  changes  that  all 
match  this  example.  Accordingly,  the 
staff  proposes  to  determine  that  this 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
6f)3  Franklin  Avenue,  Aliquippa. 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esquire.  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts,  & 
Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC  20037. 
;V/?C  Project  Director:  John  F.  Stolz 

Duquesne  Light  Company,  Docket  Nos. 
50-334  and  50-412.  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2.  Shippingport, 
Pennsylvania 

Date  of  amendment  request:  June  27, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  result 
in  the  following  changes  to  the 
Technical  Specifications  (TS): 

(a)  The  Unit  1  surveillance  frequency 
for  Table  4.3-1  Item  19,  Safety  Injection 
Input  from  ESF,  would  be  changed  from 
monthly  to  every  refueling  for 
clarification  of  the  required 
instrumentation  testing  frequency.  The 
current  TS  already  specifies  such 
frequency  but  in  an  indirect  way.  The 
proposed  change  would  only  clarify  an 
existing  requirement,  and  is  not  a 
change  in  substance. 

(b)  Table  3.3-3,  3.3-4,  3.3-5  and  4.3-2  of 
both  units"  TS  would  be  modified  to 
delete  one  of  the  auxiliary  feedwater 
actuation  signals  (turbine-driven  pump 
discharge  pressure  low  with  steam  valve 
open).  The  current  TSs  provide  an 
exhaustive  listing  of  all  the  actuation 


signals  for  the  auxiliary  feedwater 
system.  The  licensee  stated  that  the 
subject  signal  only  serves  as  backup  and 
has  not  been  credited  in  safety  analyses, 
and  proposes  to  delete  its  requirements 
from  the  above  tables. 

(c)  Surveillance  requirement  4.4.1.3.1 
of  both  units'  TS  would  be  revised  to 
eliminate  the  requirement  to  test  the 
residual  heat  removal  (RHR)  pumps  on 
recirculation.  The  requirements  of  pump 
testing  under  normal  system 
configuration  in  accordance  with 
Specification  4.0.5  would  remain  and 
should  serve  to  assure  operability  of  the 
RHR  pumps.  The  licensee  stated  that 
testing  the  pumps  on  recirculation 
causes  high  vibration  levels  and 
therefore  unnecessary  pump 
degradation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  of  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

As  staled  above,  the  proposed 
amendment  affects  only  certain 
surveillance,  and  testing  requirements  of 
the  units.  These  changes  do  not 
adversely  affect  the  current  capability  of 
the  plant  systems.  Therefore,  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

The  proposed  amendment  does  not 
lead  to  or  follow  any  equipment  or 
design  change.  Thus,  no  adverse  safety 
considerations  are  introduced  by  the 
change.  Therefore,  the  probability  of  an 
accident  or  a  malfunction  of  a  different 
type  than  previously  evaluated  would 
not  be  created. 

This  proposed  amendment  will  not 
affect  the  assumptions  or  consequences 
of  any  safety  analysis  presented  in  the 
FSAR.  Therefore,  the  change  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Accordingly,  the  staff  proposes  to 
determine  that  this  change  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
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663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esquire,  jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts,  & 
Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Florida  Power  and  Light  Company,  et  al.. 
Docket  Nos.  50-335  and  50-389,  SL  Lucie 
Plant,  Unit  Nos.  1  and  2,  St.  Lude 
County,  Florida 

Date  of  amendment  requests:  June  23, 
1988 

Description  of  amendment  requests: 
The  St.  Lucie  Plant  Technical 
Specifications  (TS)  currently  require  the 
Florida  Power  and  Light  Company  (the 
licensee)  to  determine  containment 
leakage  rates  by  using  the  methodology 
and  provisions  of  ANSI  N45.4-1972  (TS 
4.6.1.2).  This  standard  provides  for  one 
of  two  acceptable  methods  for  leakage 
rate  testing:  the  Total  Time  method  and 
the  Foint-to-Point  method.  Advances  in 
leakage  rate  testing  subsequent  to  the 
issuance  of  ANSI  N45.4-1972  have 
provided  improved  test  methods, 
including  a  newer  method  of  evaluating 
test  data  called  the  Mass  Point  method. 
The  Mass  Point  method  is  described  in 
ANSI/ANS  56.8-1981,  "Containment 
System  Leakage  Testing  Requirements," 
and  is  considered  to  be  more  accurate  in 
determining  containment  leakage  rates. 

The  proposed  amendments  would 
modify  TS  4.6.1.2,  "Containment 
Leakage"  for  the  St.  Lucie  Plant.  Unit 
Nos.  1  and  2.  The  requirement  to  use 
ANSI  N45.4-1972  would  be  deleted,  and 
the  use  of  the  Mass-Point  method  would 
be  authorized.  In  addition,  the  Bases 
statements  would  be  changed 
accordingly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  signiHcant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendments  against  the 
standards  provided  above  and  has  made 
the  following  determination: 

(1 1  Operation  of  the  fadlily  in  accordance 
with  the  proposed  araendraent  would  not 


involve  a  significanl  increase  in  (he 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Removing  the  reference  to  ANSI  Standard 
N45.4-1972  will  allow  more  current  methods 
lo  l>e  used  in  determining  the  manner  in 
which  the  leakage  rate  test  data  are  analyzed 
and  evaluated.  Since  the  acceptability  of  the 
containment  leakage  rate  data  will  continue 
to  be  analyzed  by  the  use  of  accepted 
methodologies,  and  since  no  change  in 
acceptance  criteria  is  proposed,  the 
probability  or  consequences  of  an  accident 
previously  evaluated  will  not  increase. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

No  changes  to  plant  operation  or 
surveillance  acceptance  criteria  are 
requested  in  this  proposed  license 
amendment.  The  acceptability  of  leakage  rate 
test  data  results  will  remain  unchanged. 
NRC-approved  methods  of  leakage  rate 
testing  are  satisfactory  methods  and  the 
Mass  Point  method  is  recognized  as  an 
improved  alternate  method  of  calculating 
containment  leakage  rates. 

There  are  no  new  failure  modes  associated 
with  this  change  and  therefore,  the  possibility 
of  a  new  or  different  kind  of  accident  will  not 
be  created. 

1 3)  Use  of  the  modified  specification  would 
not  involve  a  signiTicant  reduction  in  a 
margin  of  safety. 

This  proposed  amendment  includes 
Surveillance  Requirement  methodology 
changes  and  there  is  no  impact  on  the  reactor 
containment  or  leakage  rate  acceptability 
limits.  The  iniproved  analytical  methodology 
provides  an  additional  method  for  verifying 
that  the  containment  integrity  and 
containment  design  leakage  rates  would  be 
maintained  under  accident  conditions. 
Therefore,  there  is  no  reduction  in  a  margin 
of  safety  as  a  result  of  this  proposed  license 
amendment. 

Based  on  the  atxjve,  we  have  determined 
that  the  amendment  request  does  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  (2)  create  the 
probability  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety:  and  therefore 
does  not  involve  a  significant  hazards 
consideration. 

The  staff  has  made  a  preliminary 
review  of  the  licensee's  analyses  of  the 
proposed  changes  and  agrees  with  the 
licensee's  conclusion  that  the  three 
standards  in  10  CFR  50.92(c)  are  meL 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazard  consideration. 

Local  Public  Document  Room 
location:  Indian  River  funior  College 
Library,  3209  Virginia  Avenue.  Fort 
Pierce,  Florida  33450 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire.  Newman  and  HoUzinger,  1615  L 
Street,  NW.,  Washington.  DC  20036 


NRC  Project  Director:  Herbert  N. 
Berkow 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Oalton, 
Georgia,  Docket  No.  50-321,  Edwin  I. 
Hatch  Nuclear  Plant,  Unit  1,  Appling 
County,  Georgia 

Date  of  amendment  request:  June  20, 
1988 

Description  of  amendment  request: 
The  amendment  would  modify  the 
Technical  Specifications  (TS)  for  Hatch 
Unit  1  to:  (1)  add  Average  Planar  Linear 
Heat  Generation  Rate  (APLHGR)  limits 
for  new  General  Electric  (GE)  GE  8x8EB 
fuel  and  Advanced  Nuclear  Fuels  (A.NF) 
9x9  Lead  Fuel  Assemblies  (LFAs);  (2) 
add  a  Linear  Heat  Generation  Rate 
(LHGR)  limit  for  the  GE  8x8  EB  fuel;  and 
(3)  revise  the  Minimum  Critical  Power 
Ratio  (MCPR)  and  flow-dependent 
APLHGR  limit  multiplier  (MAPFACr) 
figures  to  show  their  applicability  to  the 
new  fuel  types  and  to  remove  obsolete 
information  regarding  fuel  types  that  are 
no  longer  used  at  the  plant. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  states  that: 

The  proposed  APLHGR  and  LHGR 
limits  for  GE8x8EB  fuel  type  BD296A 
were  evaluated  by  GE  using  NRC- 
approved  methods  documented  in  the 
"General  Electric  Standard  Application 
for  Reactor  Fuel,"  NEDE-24011-P-A-8 
(GESTAR-II).  Compliance  with  those 
limits  will  ensure  that  BD2g6A  fuel 
meets  specified  acceptable  fuel  design 
limits  in  the  Unit  1  reactor.  All  fuel 
safety  design  bases  in  the  Plant  Hatch 
Unit  1  Final  Safety  Analysis  Report 
(FSAR)  are  met  by  GE8x8EB  fuel.  The 
proposed  APLHGR  limit  for  BD  296  A 
fuel  were  calculated  using  SAFER/ 
GESTR-LOCA  which  demonstrated  that 
the  power  level  of  GE8x8EB  fuel  types 
operating  in  the  Unit  1  core  will  not  be 
limited  by  LOCA  considerations  so  long 
as  approved  LHGR  limits  are  met.  The 
proposed  LHGR  Hmit  for  the  GE8x8EB 
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fuel  in  con|unction  with  the  proposed 
APLHGR  Hmit  will  ensure  that  the 
specififMi  acceptable  fuel  mechanical 
design  limits  given  in  GESTAR-11  are 
met. 

The  9x9  lead  fuel  assemblies  have 
been  evalualed  by  ANF  for  use  in  the 
Hatch  reactors.  These  fuel  assemblies 
were  designed  to  be  neutronically 
similar  to  the  GE  B/P8DRB284H  fuel 
such  that  the  existing  APUIGR  limit 
(when  properly  ad)usled  to  account  for 
the  different  number  of  rods)  and  MCPR 
thermal  limits  for  B/P8DRB284H  hiel 
will  be  applicable  to  them  as  well.  The 
ANF  9x9  fuel  assemblies  were 
previously  approved  by  the  MRC  for  use 
in  I  latch  Unit  2. 

A  revision  to  the  existing  MAPI-'ACr 
figure  (Figure  3.11-1.  Sheet  8)  is  proposed 
to  indicate  that  the  limits  are  applicable 
to  all  fuel  types  in  use  at  Plant  llatch.  as 
well  as  the  proposed  GEaxBEB  fuel  and 
the  9x9  LFAs.  Coefficients  on  Figure 
3.11-1,  Sheet  8  which  refer  to  the  older 
7x7,  8x8.  and  8x8R  fuel  types  are  deleted 
because  these  fuel  types  are  no  lonj;«r  in 
use  at  Plant  Hatch.  Therefore,  to 
simplify  the  Technical  Specificiitions.  all 
fuel  type  labels  will  be  deleted  from  the 
MAPFAC,  figure. 

Since  the  7x7  fuel  type  is  no  longer  in 
use  at  Plant  Hatch,  refereaces  to  this 
older  fuel  type  are  deleted  in 
Specifications  3/4  ll.B.3/4  ll.C.  and  the 
corresponding  Elases.  Figures  3-11-2  and 
3.11-5.  which  apply  speciFically  to  7x7 
fuel,  are  aLso  deleted. 

The  proposed  changes  do  not  involve 
a  significant  hazards  consideration  for 
the  following  reasons: 

1.  Use  of  GEBxBEB  fuel  and  ANF  9x9 
1 1'As  does  not  involve  a  significant 

in(  ifase  in  the  probabilitj'  of  an 
•irrident  previously  evakiafed.  because 
no  significant  changes  in  plant  design  or 
procedures  will  occur  as  a  result  of  thi.s 
change.  Any  future  core  designs  made 
possible  by  the  proposed  change  either 
have  been  or  will  be  evaluated,  using 
NRC-approved  methods,  and  shown  to 
meet  the  approved  acceptance  criteria 
for  analysis  of  the  limiting  accidents 
previously  evaluated.  Therefore,  the 
conseqoences  of  an  accident  would  not 
be  significantly  increased  as  a  result  of 
the  use  of  the  new  fuel  types. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyiied.  because  no  change 
in  plant  design  or  operation  is  involved, 
except  for  relatively  minor  changes  in 
the  fuel  design. 

The  GB  and  ANF  fuel  types  proposed 
for  use  in  Unit  1  have  been  generically 
reviewed  and  approved  by  the  USNRC. 
The  impact  of  the  new  fuel  tj-pes  has 
been  evaluated  agains<  the  relevant 


safety  analyses  on  a  generic  and  Plant 
Hatch-specific  basis.  In  addition,  the 
specific  nuclear  designs  addressed  by 
the  proposed  change  are  sufficiently 
similar  to  approved  nuclear  designs 
being  used  at  other  BWR-4  plants.  The 
possibility  of  a  new  kind  of  accident  is 
not  created. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety  for  the  same  reasons 
stated  in  Item  1  above. 

The  staff  has  considered  the  proposed 
changes  and  agrees  with  the  licensee's 
evaluation  with  respect  to  the  three 
standards. 

On  this  basis,  the  Commission  has 
determinefi  that  the  requested 
amendment  meets  the  three  standards 
and.  therefore,  has  made  a  proposed 
df.termination  that  the  amendment 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley.  Georgia 
31513 

Attorney  fur  licensee:  Bruce  W. 
Churchill.  Esquire,  Shaw.  Pittman.  Potts 
and  Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  David  B. 
Matthews 

Georgia  Power  Cosipany.  Oglethorpe 
Power  Goiporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dallon. 
Georgia.  Docket  No.  50-321.  Edwin  I. 
Hatch  Nuclear  Plant.  Unit  1.  Appling 
County,  Geotgia 

Date  of  amendment  requefit:  July  11. 
1988 

Description  of  amendment  request: 
This  amendment  would  modify  the 
Technical  Specification  (TS) 
requirements  regarding  the  secondary 
containment  boundary,  as  follows:  (1)  A 
normal  secondary  containment 
boundary  as  now  specified  in  the  TS 
would  be  maintained  during  most  plant 
conditions,  but  a  modified  secondary 
rontainmenf  boundary  would  be 
authorized  while  the  unit  is  shutdown, 
provided  certain  conditions  are  met:  and 
(2)  the  change  also  would  make  several 
editorial  corrections  to  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(cn-  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  wniW  not:  (1)  involve  a 
significant  increase  in  the  probabibly  or 
consequences  of  an  accident  previously 


evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licenfsee  has  provided  the 
following  information  in  support  of  the 
requested  changes: 
Proposed  Change  1: 
Planning  and  scheduling  maintenance 
work  during  Unit  1  refueling  outages  is  a 
difficult  task  due  to  the  inability  to 
ppffonn  simultaneous  work  on  the  Unit 
1  main  steam  isolation  valves  (MSIVs) 
and  the  Unit  1  turbine  stop  valves 
without  breaching  secondary 
containment  integrity.  The  normal  Unit  1 
secondary  containment  bountiary 
includes  the  Unit  1  reactor  building  area 
below  the  refueling  fioor  and  the 
common  Units  1  and  2  area  above  the 
refueling  floor.  Therefore,  simultaneous 
work  on  both  groups  of  valves  could 
introduce  a  leakage  path  throu^  the 
reactor  building,  and  consequently, 
.secondary  containment.  This  change 
will  revise  the  Plant  Hatch  Unit  1 
Technical  Specifications  pertaining  to 
secondary  containment  boundary 
requirements.  The  change  will  establish 
two  modes  of  secondary  containment  to 
facilitate  activities  during  outage 
situations.  A  "norraal"  secondary 
containment  mode  will  be  maintained 
during  most  plant  conditions,  and  a 
"modified"  secondary  containment 
configuration  may  be  established  if 
certain  conditions  are  met  while  the  unit 
is  shutdown.  Specifically,  this  proposed 
change  will  modify  Limiting  Conditions 
for  Operation  Specifications  3.7.C1  and 
3.7.C.2.  the  associated  surveillance 
requirements  (Specifications  4.7.C.1  and 
4.7.C.2),  the  Design  Features  Section 
,5.0.D.2  and  the  applicable  ba.ses. 

Similar  temporary  change  were 
approved  by  the  Nuclear  Regulatory 
Commission  (NRC)  with  the  issuance  of 
Amendment  91  to  the  Unit  1  Technical 
Specifications.  That  amendment 
provided  a  temporary  revision  to  the 
secondary  contairanent  related 
Technical  Specifications  during  the  1982 
refueling  outage  to  permit  major 
modification  work  associated  with  tlie 
Mark  I  Containment  Long-Term 
Program.  The  intent  of  the  change 
described  herein  is  to  permanently 
implement  the  temporary  changes 
contained  in  Amendment  91. 

Proposed  Change  1  does  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 

1.  It  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  because  the  basic  function  of 
the  Unit  1  secondary  containment 
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system,  which  is  to  maintain  a  l/4-inch 
negative  pressure  on  the  common  Unit  1 
and  Unit  2  area  above  the  refueling 
floor,  remains  unchanged  in  the 
modified  configuration.  Therefore, 
refueling  activities  and  Unit  2  reactor 
operation  are  permitted  to  continue 
without  invoking  a  limiting  condition  for 
operation  (LCO). 

2.  It  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated,  because  the 
modified  configuration  will  exclude  the 
Unit  1  reactor  building  area  beloiv  the 
refueling  fioor  and  Standby  Gas 
Treatment  System  (SGTS)  suction  to 
that  area  so  that  secondary  containment 
integrity  in  the  common  area  above  the 
refueling  floor  can  be  maintained.  This 
condition  is  permissible  only  under 
conditions  specified  by  3.7. C.2,  since 
Unit  1  activities  that  may  lead  to  a 
postulated  release  of  radioactivity 
during  a  Unit  1  refueling  outage  will  be 
confined  to  the  common  refueling  floor 
area.  Therefore,  under  certain 
conditions,  SGTS  service  is  not  required 
in  the  Unit  1  reactor  building  area  below 
the  refueling  fioor. 

3.  The  proposed  change  does  not 
involve  a  reduction  in  the  margin  of 
safety,  because  secondary  containment 
integrity  for  the  modified  configuration 
will  continue  to  maintain  the  capability 
to  obtain  a  1/4-inch  water  gauge 
negative  pressure  in  secondary 
containment.  Therefore,  the  radiological 
consequences  to  the  environment 
following  a  postulated  refueling  accident 
are  not  increased. 

Proposed  Change  2 

Existing  Technical  Specifications 
4.7.C.l.a  and  4.7.C.2.a  require  that  a 
preoperational  secondary  containment 
capability  test  be  conducted.  The  word 
"preoperational"  conveys  a  preoperating 
license  condition  carry-over  which  is  not 
intended.  By  deleting  the  word 
"preoperational"  from  both 
specifications,  confu.sion  will  be 
eliminated. 

Specification  4.7.C.l.b.  page  3.7-13, 
should  be  deleted  since  the  identical 
material  is  staled  on  page  3.7-12. 

Specifications  3.7.C.2  and  4.7.C.2,  page 
3.7-13.  are  numbered  incorrectly.  1  hey 
should  be  numbered  3.7.C.3  and  4.7.C.3. 
respectively,  since  Specifications  3.7.C.2 
and  4.7.C.2  are  properly  located  on  page 
3.7-12a.  These  numbering  errors  were 
inadvertently  introduced  when  the  Plant 
Hatch  Unit  1  Technical  Specifications 
Amendment  No.  100  was  issued. 

Since  these  changes  are  editorial  in 
nature,  they  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 


from  any  previously  evaluated,  nor 
involve  a  reduction  in  the  margin  of 
safety. 

The  staff  has  considered  the  proposed 
changes  and  agrees  with  the  licensee's 
evaluation  with  respect  to  the  three 
standards. 

On  this  basis,  the  Commission  has 
determined  that  the  requested 
amendments  meet  the  three  standards 
and,  therefore,  has  made  a  proposed 
determination  that  the  amendment 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library. 
301  City  Hall  Drive.  Baxley,  Georgia 
31513 

Attorney  for  licensee:  Bruce  W. 
Churchill.  Esquire.  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  David  B. 
Matthews 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia,  City  of  Dallon, 
Georgia,  Docket  Nos.  50-321  and  50-366, 
Edwin  I.  Hatch  Nuclear  Plant,  Units  1 
and  2,  Appling  County,  Georgia 

Date  of  amendment  request:  May  13, 
1968 

Description  of  amendment  request: 
The  amendment  would  modify  the 
Technical  Specifications  (TS)  for  Units  1 
and  2  as  follows:  (1)  For  each  unit,  the 
existing  requirements  to  maintain 
suppression  pool  temperature  at  or 
below  95'  F,  to  initiate  pool  cooling  if 
the  temperature  exceeds  95°  F.  and  to 
shut  down  the  reactor  if  the  pool 
temperature  cannot  be  restored  to  95°  F 
within  a  24-hour  period  would  be 
deleted  and  replaced  by  a  requirement 
that  suppression  pool  cooling  be 
initiated  if  the  pool  temperature  reaches 
100°  F.  The  existing  TS  requirements  to 
scram  the  reactor  when  the  pool 
temperature  reaches  110°  F  and  to 
depressurize  the  reactor  vessel  when  the 
pool  temperature  reaches  120"  F  remain 
unchanged.  (2)  The  Unit  2  TS  would  be 
modified  to  delete  references  to  the 
water  volume  in  the  suppression  pool. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 


a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3] 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  May  13. 1988,  submittal 
provided  an  evaluation  of  the  proposed 
changes  with  respect  to  these  three 
standards. 

Basis  for  Proposed  Change  1: 

Historically,  the  suppression  pool 
temperature  limit  has  been  chosen 
based  upon  the  maximum  expected 
service  water  temperature.  For  most 
BWRs.  this  limit  is  in  the  range  of  90°  F 
to  95°  F.  For  Plant  Hatch,  the  limit  is  95° 
F.  Many  licensing  analyses  use  this  pool 
temperature  as  the  initial  condition. 
Generic  evaluations  performed  for  the 
Boiling  Water  Reactor  Owners  Group 
(BWROG)  suppression  pool  temperature 
limit  (SPTL)  Committee  show  that  the 
normal  suppression  pool  temperature 
limit  for  BWRs  with  Mark  I 
containments  can  be  raised  to  110°  F 
with  no  adverse  impact  on  plant  safety. 
A  proprietary  General  Electric  report. 
EAS-19-0388.  provided  as  an  enclosure 
to  the  licensee's  May  13, 1988  submittal, 
discusses  the  impact  of  raising  the  pool 
temperature  on  the  existing  Plant  Hatch 
safety  analyses.  These  evaluations 
include  assessment  of  Anticipated 
Transients  Without  Scram  (ATWS) 
events  and  Emergency  Procedure 
Guidelines  (EPGs),  even  though  these 
areas  are  beyond  the  historical  design 
basis  of  the  plant. 

The  GE  report,  EAS-19-0388,  details 
the  results  of  the  Plant  Hatch 
evaluations  and  provides  the  technical 
bases  for  the  proposed  Technical 
Specification  changes.  The  evaluations 
consider  the  effect  of  the  proposed 
changes  on  safety  relief  valve  (SRV) 
loads,  containment  response,  and 
emergency  core  cooling  system  (EGGS) 
performance  and  show  that  the  changes 
are  acceptable. 

1.  These  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  because  applicable  accident 
analyses  that  could  be  impacted  by 
raising  the  suppression  pool  operating 
limit  have  been  examined  and  found  to 
be  acceptable.  The  scram  and 
depressurization  limits  are  unchanged. 

2.  The  possibility  of  a  different  kind  of 
accident  from  any  analyzed  previously 
is  not  created  by  these  changes,  since 
the  proposed  changes  would  only  revise 
an  operating  limit  on  permissible  pool 
temperature.  This  change  does  not 
involve  the  potential  for  a  new  accident 
type,  since  plant  design  and  function  are 
unchanged. 

3.  Margins  of  safety  are  not 
significantly  reduced  by  these  changes. 
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because  the  impact  o(  the  proposed  pool 
•emperatufe  has  been  evaluated  relative 
to  safety  analyses  (GE  report  ELAS-19- 
0888).  and  margins  have  been  shown  to 
be  insignificantly  impacted.  Sufficient 
heat  capacity  remains  in  (be 
suppression  pool  for  complete 
condensatioQ  of  decay  and  sensible  heat 
following  an  accident  or  reactor 
shutdown. 
Ba&is  for  Ptxtpostd  Change  2: 
The  proposed  change  to  the  Unit  2 
Technical  Specificatioiw-deleting 
references  to  soppRsaioa  pool  water 
volume  is  ecytsriai.  since  water  Level 
monitoring  will  s4ill  be  required. 
Obviously,  the  actual  votume  of  water 
was  never  momtored:  required  water 
levels  cotiaspond  to  a  fbied  water 
volume  unless  substonltal  mocfiCcatioos 
to  the  submerged  portion  el  the  torus  are 
performed.  When  such  modiilcations  are 
performed  (e.g.  the  Mark  I  Containment 
Long  Term  Program),  the  impact  of  the 
changes  on  relevant  safety  evaluations 
are  assessed. 

The  deletion  of  the  references  to  the 
suppression  poo!  water  volume  are 
editorial  in  nature  and  have  no  impact 
on  plant  safety.  The  ceqaired 
suppressiea  poo!  water  leue)s.reinain 
unckanged.  The  deletion  is  oocsistest 
with  the  "Examples  of  Aneadraents  that 
are  considered  i4ot  Likely  to  finvohre 
Significant  Hazards  CboHderatiaas.'* 
listed  on  page  1487D  of  tte  i\4>rS  Uk 
1983.  issoe  of  the  Fedacri.  RoeistBr. 

The  staff  has  considered  the  proposed 
changes  and  agrees  wilk  fbe  license's 
evaluations  wfth  i  espeot  to  the  three 
standards. 

Or  this  basis,  the  Commosidn  has- 
determined  that  the  requested 
amendments  meet  the  three  standards 
and.  therefore,  has  made  a  piroposed 
determination  that  the  saendment 
appffcation  does  not  nxvolve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxley.  Georgia 
31513 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esquire;  Shaw,  l>rttman.  Potts 
and  Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  David  B. 
Matthews 

Georgia  Power  Coeifkany,  Ogletliacpe 
Power  Coipasalion,  kbuiicipal  Electric 
Authotity  of  Georgia,  City  of  Dalton, 
Geor^a.  Docket  Nos.  50-321  and  sa-36fi. 
Edwin  1.  Hartch  Nuclear  Plant.  Units  1 
and  2,  AppliagCoonly,  Georgia 

Date  ofdmertdmerrt  regi/est  June  20. 
igts 

Description  of  amendment  requests 
The  amendments  woold  modify  the 


Technical  Specifications  for  both  Unit  1 
and  Unit  2  to  delete  all  references  to  the 
main  control  room  |MCR)  chlorine 
detectors  and  to  automatic  isolation  of 
the  main  control  room  environmental 
control  system  (MCRECS)  on  high 
chlorine  level 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determiniDg  whether  a 
significant  hazards  cons^erahon  exists 
(10  CFR  S0.g2tc)).  A  proposed 
amendment  to  an  opera&ig  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  acconUmce  with  the  proposed 
amendoBHt  wTMld  not:  (1)  invohre  a 
significaiA increase  in  the  probability  or 
consequences  of  an  accideat  previously 
evahiatedt  or  (Z)  create  ttie  possibility  of 
a  new  or  difiinent  land  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  si^iificant  reduction  in  a 
margio  of  aaiety. 

The  hcensee's  |une  20. 1988  submittal 
provided  the  following  evahiation  of  the 
proposed  changes  widi  respect  to  these 
three  standards: 
Baae*  far  Proposed  Change: 
The  MCRBCS  for  Units  1  and  2  limits 
the  amount  of  chlorine  enterisg  the 
common  MCR  in  the  event  of  s  chlorine 
tank  ruptupe^Kefieience  the  thiit  2  Final 
Safety  Analysis  Report).  The  current 
Plant  Hatck  desigB  basis  mdndes  the 
tank  rupture  of  two  1-ton  cyhmlers  of 
chlorine  gas.  The  carmBt  design  bas»  of 
thechlatiiied^cctors-istopeondc  a 
signal  for  tbc«ut«Bate  iaoletien'  of  the 
MCR  outside  air  intake  daaipers  before 
the  coneeatrstioo  of  cfakirtne  reaches  a 
hazardous  level  inside  the  MCR. 

A  Plant  Design  Change  Request  is 
being  prepared  to:  (1)  remove  all 
chlorine  cytiiulers  from  the  site.  (2) 
replace  the  present  chlorination  system 
with  a  sodium  hypochlorination  system, 
and  (3)  eliminate  the  automatic  isolation 
mode  of  the  MCRECS,  including  the 
MCR  chlorine  detectors.  Once  all  the 
chlorine  tanks  have  been  emptied,  the 
threat  to  MCR  habitabihty,  resulting 
from  chlorine  release,  will  be 
eliminated. 

Following  the  proposed  change,  no 
gaseous  chlorine  will  be  stored  or  used 
on  site.  Both  the  circulating  water  (CW) 
and  the  residual  heat  removal  service 
water  {RHRSW)/plant  service  water 
{PSWJ  systems  will  be  treated  with 
sodium  hypochlorite.  Likewise,  the 
sanitary  water  and  plant  sewage 
systems  will  be  treated  by  an 
alternative  method. 

The  proposed  change  to  delete  the 
onsite  storage  of  gaseous  chlorine 
effectively  eliminates  the  need  for 
automatic  isolation  of  the  MCR.  since 


the  isolation  process  is  actuated  only  by 
chlorine  detection.  Therefore,  there  is  no 
need  for  the  MCR  chlorine  detectors  to 
remain  in  service. 

Basis  for  No  Significant  Hazards 
Consideration  Determination: 

The  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration  for  the  following  reasons: 

1.  The  change  does  not  invc^ve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an 
accident  previo«sly  evaluated,  because 
removal  of  cbhirine  cylinders  presently 
stored  on  site  wiD  eliminate  the  risk  of  a 
chlorine  release  to  MCR  operators. 

2.  The  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated, 
because  the  removal  of  onsite  chlorine 
eliminates  the  need  for  sotontatic  ' 
isolation  of  the  MCR  due  to  cfalorioe 
release.  The  sodium  hypochlorite  tanks 
will  be  located  in  a  safety  dike  in  the 
chlorination  building.  Even  in  the  event 
of  tank  ruptsre.  no  toxic  vapors  will  be 
released,  and  consequently,  a  threat  to 
MCR  operators  will  not  exist. 

3.  The  margin  of  safety  is  rujt  reduced 
significantly  by  the  proposed  ciiaBge 
since  the  proposed  change  obviates  a 
potential  accideat  seenario. 

The  staff  has  caasidesed  the  proposed 
changes  and  agrees  with  the  licensee's 
evaluation  with  respect  to  the  three 
standards. 

On  this  basis,  the  Commission  has 
deteraoined  that  the  requested 
amendments  meet  the  three  standards, 
and.  therefore,  has  made  a  proposed 
determination  that  the  ameadment 
application  does  not  imrotve  a 
significant  hazards  consideratioo. . 

Local  Public  Docmtaent  Room 
location:  Appling  Cbonty  Public  Library. 
301  City  Hall  Drive.  Baxley.  Georgia 
31513 

Attorney  for  licensee:  Bruce  W. 
Churchill  Esquire.  Shaw.  Patnian.  PMts 
and  Trowbridge.  2300  N  Street  NW, 
Washington,  DC  20037. 

NRC  Project  Director  David  B. 
Matthews 

Illinois  Power  Company.  Soyland  Power 
Cooperative.  Inc..  Western  Illinois 
Power  Cooperative.  Inc.,  (the  lieenaees). 
Docket  No.  50-481.  Clinton  Power 
Station.  Unit  No.  1,  DeWitt  County. 
Illineis 

Date  of  application  for  amendment: 
February  23, 1988.  as  supplemented 
March  30. 1988 

Description  of  amendment  request: 
This  proposed  amendment  would  revise 
Technical  Specification  Figure  6.2.2-1 
and  Secticms  6J.1  and  6.5.1.2  concerning 
the  Clinton  Power  Station  onsite 
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organizational  structure.  The  proposed 
changes  are  the  result  of  a  proposed 
organizational  restructuring  by  the 
licensee. 

This  amendment  includes  proposed 
changes  to  Figure  6.2.2-1.  "Unit  Onsite 
Organization,"  Specification  6.3.1.  "Unit 
Staff  Qualifications,"  and  Specification 
6.5.1.2.  "Facility  Review  Group  (FRG) 
Composition."  The  following  changes 
are  proposed  to  the  onsite 
organizational  structure: 
— The  position  of  Technical  Advisor 
to  the  Plant  Manager  is  no  longer 
justined  and  should  be  deleted. 
— The  position  of  Director-Plant 

RadiaUon  Protection  should  be  retitled 
Assistant  Manager-Plant  Radiation 
Protection. 
— The  position  of  Director-Plant 

Technical  should  t>e  retitled  Assistant 
Manager-Plant  Technical. 
— The  positions  of  Supervisor- 
Chemistry  and  Supervisor-Radwaste 
should  report  to  the  Assistant  Manager- 
Plant  Technical. 
— The  positions  of  Supervisor- 
Computer  and  Supervisor-Systems 
should  be  transferred  to  the  Nuclear 
Station  Engineering  department  and  are 
no  longer  a  part  of  the  Unit  Onsite 
Organization. 
— The  position  of  Assistant 

Supervisor-Plant  Support  Services  should 
be  established  and  the  (wsition  of 
Administrative  Supervisor  should  be 
deleted. 
— The  position  of  Supervisor- 
Industrial  Safety  should  report  to  the 
Supervisor-Plant  Support  Services. 
— A  note  should  be  added  to  the 

position  of  Assistant  Manager  -  Plant 
Operations  to  indicate  that  this  position 
requires  the  individual  to  have  had  a  CPS 
SRO  license. 
The  position  of  Director-Plant 
Radiation  Protection  should  be  changed 
to  Assistant  Manager-Plant  Radiation 
Protection  in  Specification  6.3.1.  The 
positions  of  Director-Plant  Technical 
and  Director-Plant  Radiation  Protection 
should  be  changed  to  Assistant 
Manager-Plant  Technical  and  Assistant 
Manager-Plant  Radiation  Protection  in 
Specification  6.5.1.2. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  sta^  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 


(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  This  is 
an  administrative  change  that  does  not 
affect  ciurent  accident  analyses. 

The  proposed  changes  to  Figure  6.2.2-1 
and  Sections  6.3.1  and  6.5.1.2  are 
administrative  changes  that  clarify  but 
do  not  change  the  intent  of  the 
Specifications.  The  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  The  proposed 
changes  are  administrative  changes  only 
and  thus  do  not  involve  any  design 
changes,  new  requirements,  or  new 
modes  of  operation. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety.  The  intent  of  the  existing 
Technical  Specification  requirements 
would  remain  unchanged.  The  proposed 
changes  to  Figure  6.2.2-1  and  Sections 
6.3.1  and  6.5.1.2  are  administrative 
changes  that  do  not  affect  a  margin  of 
safety. 

For  the  reasons  stated  above,  the  staff 
believes  this  proposed  amendment 
involves  no  significant  hazards 
considerations. 

Locai  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq.,  of  Schiff.  Hardin  &  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606 

NRC  Project  Director:  Daniel  R. 
MuUer 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382.  Waterfonl  Steam 
Electric  Station,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  July  1, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 

Facility  Operating  License  No.  NPF-38 
for  Waterford  3  to  authorize  Systems 
Energy  Resources,  Incorporated  (SERI) 
to  act  on  behalf  of  Louisiana  Power  and 
Light  (LP&L).  with  responsibility  for  and 
control  over  the  physical  construction, 
operation,  and  maintenance  of  the 
facility.  This  action  is  proposed  in 
conjunction  with  SERI  becoming  the 
operator  of  Arkansas  Nuclear  One, 
Units  1  and  2  as  well  as  continuing  as 
operator  and  owner  of  Grand  Gulf  Units. 
1  and  2. 

Basis  fior  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 


significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (ij  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  fi'om 
any  accident  previously  evaluated,  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  LP&L  has  evaluated 
the  proposed  change  to  Facility 
Operating  License  NPF-38  and  has 
determined  the  following. 

SERI  presently  owns  and  operates 
Grand  Gulf.  The  employees  of  LP&L 
presently  engaged  in  the  operation  of 
Waterford  3  will  become  employees  of 
SERI.  The  organizational  structure  of 
SERI  will  provide  for  clear  management 
control  and  effective  lines  of  authority 
and  communication  among  the 
organizational  units  involved  in  the 
management,  operation,  and  technical 
support  of  the  facility. 

As  a  result  of  the  proposed 
amendment,  there  will  not  be  physical 
changes  to  the  facility,  and  all  Limiting 
Conditions  for  Operation,  Limiting 
Safety  System  Settings,  and  Safety 
Limits  specified  in  the  Technical 
Specifications  will  remain  unchanged. 
With  the  exception  of  administrative 
changes  to  refiect  the  role  of  SERI,  the 
quality  assurance  program,  security 
plan,  and  training  program  are 
unaffected.  With  regard  to  emergency 
plans,  certain  physical  and  personnel 
resources,  limited  to  support  in 
administrative  areas  but  not  inclusive  of 
decision  making  authority,  will  continue 
to  be  provided  by  LP&L  in  support  of 
these  activities.  The  licensee  states  that 
decisional  responsibilities  related  to 
accident  recognition  and  classification, 
mitigation  and  corrective  actions, 
radiological  assessment  and  protective 
action  reconunendations  and 
coordination  with  state  and  local 
authorities  will  rest  with  SERI 
personnel.  LP&L  corporate  management 
will  provide  direction  to  other  non- 
nuclear  LP&L  facilities  for  support  to 
Waterford  3.  Operating  agreements  will 
ensure  continued  compliance  with 
among  others.  General  Design  Criterion 
17  of  Appendix  A  to  10  CFR  Part  50  on 
Electrical  Power  Systems.  Therefore,  the 
proposed  changes  will  not  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  design  and  design  bases  of 
Waterford  3  remain  the  same.  Therefore, 
the  current  plant  safety  analyses  remain 
complete  and  accurate  in  addressing  the 
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licensing  basis  events  and  analyzing 
plant  response  and  consequences.  The 
Limiting  Conditions  for  Operation. 
Limiting  Safety  System  Settings,  and 
Safety  Limits  are  not  affected  by  the 
proposed  amendment.  With  the 
exception  of  administrative  changes  to 
reflect  the  role  of  SERl,  plant  procedures 
are  unaffected.  As  such,  the  plant 
conditions  for  which  the  design  basis 
accident  analyses  have  been  performed 
are  still  valid.  Therefore,  the  proposed 
amendment  cannot  create  the  possibility 
of  a  new  or  different  kind  of  accident 
than  previously  evaluated. 

Plant  safety  margins  are  established 
for  and  reflected  in  Limiting  Conditions 
for  Operation,  Limiting  Safety  System 
Settings,  and  Safety  Limits  specified  in 
the  Technical  Specifications.  Since  there 
will  be  no  change  to  the  physical  design 
or  operation  of  the  plant,  there  will  be 
no  change  to  any  of  these  or  any  other 
margins.  The  proposed  amendment 
therefore  will  not  involve  a  reduction  in 
a  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
evaluation  and  agrees  with  the 
conclusions.  Therefore,  based  on  the 
above,  the  staff  proposes  to  determine 
that  the  proposed  license  amendment 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront. 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  St.,  NW.. 
Washington.  DC  20037 

NfiC  Project  Director:  Jose  A.  Calvo 

Louisiana  Power  and  Light  Company. 
Docket  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  July  18, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  to  allow 
4.10  weight  percent  U-235  enriched  fuel 
to  be  stored  in  the  spent  fuel  pool,  new 
fuel  storage  vault,  and  containment 
temporary  storage  racks.  This  request 
relates  directly  to  the  previous  request 
dated  June  24, 1986  as  noticed  on 
September  11. 1986  (51  FR  32381). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 


amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  June  24. 1986  request 
included,  among  other  things,  increasing 
the  level  of  enrichment  for  the  fuel 
storage  areas  to  4.10  weight  percent  U- 
235.  The  licensee  was  requested  at  that 
time  to  accept  an  enrichment  of  4.0 
weight  percent  because  the  assessment 
of  the  generic  environmental  impact  of 
increased  enrichments  on  the  fuel  cycle 
and  fuel  transportation  outlined  in 
Tables  S-3  of  10  CFR  Part  51  and  S-4  of 
10  CFR  Part  52  was  not  complete.  The 
June  24, 1986  request  was  therefore 
noticed  on  September  11. 1986  (51  FR 
32381)  with  a  limit  of  4.0  weight  percent 
U-235. 

The  notice  published  in  the  Federal 
Register  on  February  29, 1988  (53  FR 
6054),  states  that  the  NRC 
environmental  assessment  of  extended 
burnup  fuel  is  complete  and  that 
environmental  impacts  summarized  in 
Tables  S-3  of  10  CFR  Part  51  and  S-4  of 
10  CFR  Part  52  bound  the  corresponding 
impacts  for  burnup  levels  up  to  60  Gwd/ 
MtU  and  enrichments  up  to  5.0  weight 
percent  U-235.  This  bounds  the 
licensee's  request  for  enrichments  up  to 
4.1  weight  percent  U-235  for  burnups  up 
to  60  Gwd/MtU.  As  such,  the  licensee  is 
requesting  their  original  request  and 
analyses  be  accepted. 

In  license  amendment  number  7 
issued  on  October  16. 1986.  the  NRC 
performed  a  safety  evaluation  for 
increasing  the  level  of  enrichment  for 
the  fuel  storage  areas  to  4.10  weight 
percent  U-235  and  found  all  analyses 
and  proposed  changes  acceptable.  The 
amendment  was  issued  at  4.0  weight 
percent  but  the  findings  of  4.10  weight 
percent  remain  valid  and  support  the 
following  determination  of  no  significant 
hazards  consideration. 

The  calculated  K-eff  values,  including 
uncertainties,  indicate  that  the  fuel 
storage  configurations  are  substantially 
sub-critical,  and  the  probability  of  a 
criticality  event  in  these  areas  is  not 
significantly  increased.  No  physical 
change  is  being  made  to  the  storage 
areas.  Since  a  criticality  event  is 
demonstrated  to  be  unfeasible,  there  is 
no  increased  consequences  for  such  a 
postulated  event.  The  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 
The  proposed  change  will  not 
introduce  any  physical  changes  being 
made  to  the  facility  and  will  not  change 


how  the  facility  is  operated.  Therefore, 
the  change  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 

The  licensee's  June  1986  request 
resulted  in  the  approval  to  raise  the  fuel 
enrichment  level  from  3.7  to  4.0  weight 
percent  but  the  evaluation  for  that 
change  found  that  4.10  weight  percent 
was  acceptable  and  within  the 
established  criteria.  The  licensee's 
current  request  is  to  amend  the 
Technical  Specification  to  the  previous 
acceptable  level  of  4.10  weight  percent. 
The  decrease  in  safety  margin  from  3.7 
to  4.0  weight  percent  was  previously 
found  not  to  be  significant  and  this  is 
borne  out  by  the  NRC  safety  evaluation 
to  4.10  weight  percent.  The  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  above  considerations, 
the  staff  proposes  to  determine  that  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
Localipn:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront. 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill.  Esq..  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  St..  NW.. 
Washington.  DC  20037 

^^RC  Project  Director:  Jose  A.  Calvo 

Mississippi  Power  &  Light  Company, 
System  Energy  Resources.  Inc.,  South 
Mississippi  Electric  Power  Association. 
Docket  No.  50-416.  Grand  Gulf  Nuclear 
Station.  Unit  1.  Claiborne  County. 
Mississippi 

Date  of  amendment  request:  June  21, 
1988 

Description  of  amendment  request: 
The  amendment  would  eliminate  daily 
functional  tests  of  the  rod  pattern 
control  system  setpoints.  retaining  the 
tests  to  be  performed  monthly  during 
operation  and  prior  to  startup. 
Additionally,  the  applicable  operational 
conditions  would  be  changed  for  the 
high  power  setpoint  (HPSP)  from 
operational  condition  1  to  the  time  when 
thermal  power  is  at  or  above  the  low 
power  setpoint  (LPSP). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
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evaluated-  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

System  Energy  Resources,  Inc.  (SERI) 
has  provided  an  analysis  of  significant 
hazards  considerations  in  its  request  for 
a  license  amendment.  The  licensee  has 
concluded,  with  appropriate  bases,  that 
the  proposed  amendment  meets  the 
three  standards  in  10  CFR  50.92  and, 
therefore,  involves  no  significant 
hazards  considerations. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  in  10  CFR  5032  and  has 
determined  the  following: 

1.  No  significant  increase  in  the  probability 
or  the  consequences  of  an  accident 
previously  evaluated  results  from  this 
change. 

a.  The  functional  tests  performed  since 
commercial  operation,  approximately  735  for 
each  channel  ((greater  than]  2900  total 
surveillances),  were  reviewed  with  no 
identified  as  found  failures.  Additionally,  as 
found  trip  setpoints  were  reviewed  for  drift 
and  were  found  to  show  negligible  drive  over 
a  three  month  period  between  channel 
calibrations.  This  connrms  the  reliability  of 
the  LPSP  and  HPSP  trip  units  and  supports 
the  change  to  their  frequency  of  functional 
testing  to  31  days  consistent  with  other 
identical  trip  units.  The  reliability  of  the 
system  is  adequately  assured  by  the 
performance  of  the  Channel  Functional  Tests 
prior  to  startup  and  monthly  thereafter  for  the 
LPSP  and  HPSP.  Other  Rosemount  Trip  uniU 
are  surveyed  at  a  monthly  frequency  with 
acceptable  performance  result*.  SERI  haa 
addressed  the  effect  an  reliability  of  diannel 
functional  testing  frequency  for  identical  trip 
units  in  the  Reactor  Protection  System. 
Specifically,  it  liaa  been  demonstrated  that 
there  is  no  change  in  the  Reactor  Protection 
System  reliability  when  the  testing  of  these 
trip  units  is  performed  more  frequently  than 
monthly. 

This  change  does  not  involve  a  design 
change  or  physical  change  to  the  plant 
Theretbre.  the  revised  surveillance  frequency 
will  not  effect  (sic)  the  consequences  of  an 
accident  previously  analyzed.  Failure  of  these 
instruments  due  to  the  revised  frequency  of 
surveillance  (which  is  not  postulated)  would 
have  no  effect  on  the  probability  of  an 
uncoupled  rod  drop  or  an  operator  error 
leading  to  a  rod  withdrawal  error.  No  other 
safety  analyses  as  discussed  in  UFSAR 
Chapters  6  and  15  would  t>e  affected. 

b.  The  change  to  the  mode  applicability  of 
the  HPSP  is  based  on  actual  system  design. 
Below  70%  power,  the  HPSP  does  not 
function  and  is  not  required  to  function. 
Eliminating  operability  and  surveillance 
requirements  for  the  HPSP  below  the  Low 
Power  SetpoinI  cannot  pose  any  changes  in 
accident  assumptions  or  sequence  of  events. 

c.  Thus,  there  is  no  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated. 

a.  The  function  of  the  system  is  unaffected 
by  the  elimination  of  daily  functional  tests. 
There  have  been  no  as  found  failures  in  the 
previous  2900+  functional  tests  of  these 
channels'  trip  units  and  negligible  observed 
trip  setpoint  drift  over  the  surveillance 
intervals  t)eing  proposed.  Proper  system 
operation  will  be  assured  by  monthly 
functional  tests  consistent  with  testing 
frequencies  for  identical  trip  units  in  other 
applications  required  by  Technical 
Specifications.  Additionally,  this  change  does 
not  involve  a  design  change  or  physical 
change  and  therefore,  does  not  change  the 
system  function  or  operation  as  previously 
described  in  the  CONS  UFSAR. 

b.  The  change  to  the  mode  applicability  of 
the  HPSP  is  consistent  with  system  design 
and  function.  The  HPSP  actuates  at  or  before 
70%  power  and  functions  to  implement  more 
stringent  controls  on  rod  withdrawal  than 
operation  below  the  HPSP  but  above  the 
LPSP.  Requiring  HPSP  operability  prior  to 
reaching  or  exceeding  the  Low  Power 
Setpoint  ensures  proper  functioning  when 
required  without  unnecessary  restrictions, 
therefore  maintaining  the  overall  system 
operation  as  assumed  in  the  UFSAR. 

c.  Thus,  no  new  or  different  accident 
scenario  is  introduced  by  this  revised 
frequency  of  surveillance  and  clarification  of 
applicability. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

a.  The  margin  of  safety  remains  unaffected 
by  the  elimination  of  the  daily  functional  test. 
The  LPSP  and  HPSP  setpoints  remain 
unchanged,  there  have  been  no  as  found 
failures  in  the  previous  2900+  functional 
tests  of  these  channels'  trip  units  and 
negligible  observed  drift  over  the  surveillance 
intervals  being  proposed.  The  reliability  of 
the  system  will  be  adequately  assured  by  the 
performance  of  the  Channel  Functional  Tests 
prior  to  startup  and  monthly  thereafter.  This 
is  consistent  with  the  proven  reliabilities  of 
identical  trip  units  in  other  applications 
required  by  Technical  Specifications. 

b.  The  change  to  the  applicability  of  the 
HPSP  will  still  ensure  it  is  required  to  be 
operable  prior  to  its  assumed  operation  in 
UFSAR  analyses. 

c.  Thus,  the  margin  of  safety  is  not 
signific:antly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Bishop,  Liberman, 
Cook,  Purcell  and  Reynolds.  1200  17th 
Street,  NW..  Washington,  DC  20036 

NRC  Project  Director  Elinor  G. 
Adensam 


Mississippi  Power  k  Light  Company, 
System  Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Assodalion, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Dote  of  amendment  request:  July  IZ 
1988 

Description  of  amendment  request: 
The  amendment  would  delete  a  shower 
and  drying  area  room  from  Technical 
Specification  [TS)  Table  3.3.7.9-1.  "Fire 
Detection  Instrumentation"  because  the 
control  building  locker  room  will  be 
enlarged  by  removing  the  walls 
separating  the  two  rooms. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

System  Energy  Resources.  Inc.  (SERI) 
has  provided  an  analysis  of  significant 
hazards  ctmsiderations  in  its  request  for 
a  license  amendment  The  licensee  has 
concluded,  with  appropriate  bases,  that 
the  proposed  amendment  meets  the 
three  standards  in  10  CFR  50.92  and, 
therefore,  involves  no  significant 
hazards  considerations. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  in  10  CFR  50.92  and  has 
determined  the  following: 

1.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

a.  Removal  of  non-fve  rated  interior 
masonry  walls  to  incorporate  Room  OCS06  in 
to  Room  C)C514  does  not  alter  any  of  the 
precursors  of  any  fires  previously  evaluated 
for  the  affected  rooms.  The  proposed  change 
does  not  alter  any  plant  fire  protection 
features  or  functions. 

b.  The  locker  room  enlargement  does  not 
result  in  the  addition,  rerooval  or  relocation 
of  any  fire  detection  instrumentation  for 
detection  Zone  1-19  or  any  fire  rated  barriers. 
The  level  of  smoke  detection  capability  will 
not  be  reduced  by  the  design  change.  Also. 
since  the  walls  being  removed  are  not  fire 
rated,  (here  will  be  no  change  in  any  existing 
fire  rated  barriers  when  Rooms  OC506  and 
OC505  are  incorporated  into  Room  C)CS14. 
The  room  modKications  do  not  affect  any  fire 
area  boundaries  as  described  in  the  Fire 
Hazards  Analysis.  This  proposed  Technical 
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Specification  change  assigns  a  new  room 
number  to  existing  plant  space. 

c.  Therefore,  there  is  no  increase  in  the 
probability  or  consequences  of  a  previously 
analyzed  accident  due  to  this  change. 

2.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

a.  No  new  equipment  is  introduced  into  the 
plant  and  no  changes  to  selpoints  or 
operating  modes  are  proposed.  This  change 
involves  the  assignment  of  a  new  room 
number  to  existing  plant  space  due  to  the 
removal  of  non-fire  walls  incorporating  Room 
GC506  into  Room  OC514.  The  walls  to  be 
removed  only  serve  to  divide  living  space 
and  provide  no  other  function. 

b.  Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safely. 

a.  This  change  assigns  a  new  room  number 
to  e.Kisling  plant  space.  There  are  no  chang(;s 
to  plant  equipment  or  operational  setpoints. 
The  room  modifications  do  not  affect  any  fire 
arc^a  boundaries.  The  minimum  number  of 
smoke  detection  instruments  required  to  be 
operable  will  not  be  reduced  and  no  building 
spaces  previously  provided  with  detection 
will  have  detection  capability  reduced. 

b.  Therefore,  this  proposed  change  will  not 
reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McI,endon  Library,  Raymond, 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Liberman, 
Cook,  Purcell  and  Reynolds.  1200  17th 
Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director:  Elinor  G. 
Adensam 

Mississippi  Power  &  Light  Company, 
System  Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request:  July  15, 
1988 

Description  of  amendment  request: 
The  amendment  would  change  the 
Technical  Specifications  by  changing 
the  position  of  one  of  the  nine  members 
on  the  Plant  Safety  Review  Committee 
(PSRC)  from  Technical  Support 
Superintendent  to  Manager, 
Performance  and  System  Engineering. 
This  change  is  necessitated  by  a  change 
of  the  unit  organization  to  consolidate 
certain  engineering  personnel  and 
functions. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

System  Energy  Resources,  Inc.  (SERI) 
has  provided  an  analysis  of  significant 
hazards  considerations  in  its  request  for 
a  license  amendment.  The  licensee  has 
concluded,  with  appropriate  bases,  that 
the  proposed  amendment  meets  the 
three  standards  in  10  CFR  50.92  and. 
therefore,  involves  no  significant 
hazards  considerations. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  in  10  CFR  50.92  and  has 
determined  the  following: 

1.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

a.  This  realignment  of  the  plant  staff 
engineering  groups  will  have  no  negative 
effect  on  plant  design  or  operation  because 
P«tSE  IPerformance  &  System  Engineering) 
will  actively  look  for  ways  to  improve  the 
performance  of  specific  systems  and 
components,  as  well  as  overall  plant 
perfonnance.  With  responsibility  and 
accountability  being  assigned  for  designated 
plant  systems,  components,  and  programs, 
the  knowledge  of  specific  systems  will  be 
enhanced.  The  same  level  of  expertise 
applied  to  the  PSRC  review  function  will 
exist  with  the  approval  of  the  proposed 
change.  Since  essentially  the  same 
representation  will  exist  there  will  be  no  loss 
in  PSRC  effectiveness. 

b.  Therefore,  there  is  no  increase  in  the 
probability  or  consequences  of  previously 
analyzed  accidents  due  to  the  proposed 
change. 

2.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

a.  Since  there  is  no  loss  in  PSRC 
effectiveness,  the  proposed  change  is 
administrative  in  nature.  No  physical 
alterations  of  plant  configuration  or  changes 
to  setpoints  or  operating  parameters  are 
proposed.  The  same  level  and  quality  of 
PSRC  review  is  maintained  and  unaltered  by 
this  proposed  change. 

b.  Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

a.  There  will  be  no  physical  changes  to  the 
•  plant  equipment,  setpoints  or  operating 


modes  as  a  result  of  the  proposed  change 
This  administrative  change  maintains  the 
level  and  quality  of  PSRC  review  by 
maintaining  essentially  the  same  level  of 
expertise  applied  to  the  PSRC  review 
function. 

b.  Therefore,  this  proposed  change  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  junior  College. 
McLendon  Library,  Raymond. 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Liberman. 
Cook.  Purcell  and  Reynolds,  1200  17th 
Street.  NW„  Washington,  DC  20036 

NRC  Project  Director:  Elinor  G. 
Adensam 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County.  Connecticut 

Date  of  amendment  request:  June  21. 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
Millstone  Unit  3  Technical  Specification 
(TS)  3/4.7.14.  "Air  Temperature 
Monitoring."  to  redefine  the  temperature 
zones  inside  containment  and  establish 
temperature  limits  for  these  zones. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
License  condition  2.C(3)  in  the  Millstone 
Unit  3  Ope  rating  License  NPF-49 
requires  that.  "Prior  to  start-up  following 
the  first  refueling  outage,  the  qualified 
life  of  electrical  equipment  within  the 
scope  of  10  CFR  50.49  located  inside 
containment  shall  be  recalculated  based 
on  the  actual  temperature  monitored 
inside  containment  during  the  first  cycle 
of  operation."  License  Condition  2.C(3) 
was  satisfied  by  the  licensee  by 
submittal  of  a  report  dated  January  21. 
1988.  Ihe  June  21, 1988  application 
would  incorporate  the  conclusion  of  the 
January  21.  1988  report  into  TS  3/4.7.14 
which  contains  temperature  limits,  and 
associated  remedial  requirements,  and 
Surveillance  Requirements,  for  various 
plant  areas  that  contain  temperature 
sensitive,  safety  related,  electrical 
equipment.  Exceeding  the  temperature 
limits  of  TS  3/4.7.14  could  affect  the 
qualified  lifetime  of  safety-related 
electrical  equipment  as  defined  in  10 
CFR  50.49,  "Environmental  qualification 
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of  electric  equipment  important  (o  safety 
for  nuclear  power  plants." 

At  the  present  time,  TS  3/4.7.14 
defines  two  temperature  zones  within 
containment:  (1)  Zone  C-01.  "Inside 
Crane  Wall  -  All  Elevations."  and  [2) 
Zone  C-02.  "Outside  Crane  Wall  -  All 
Elevations."  Both  C-01  and  C-02  have 
temperature  limits  of  120°  F.  The 
proposed  change  to  TS  3/4.7.14  would 
establish  four  containment  temperature 
zones,  containing  equipment  presently 
located  in  Zones  C-01  and  C-02.  as 
follows: 

•  CS-01.  "Inside  Crane  Wall  -  all 
elevations  except  CS-03  and  08-04" 

•  CS-02.  "Outside  Crane  Wall  -  all 
elev.itions" 

•  CS-03,  "Pressurizer  Cubicle  -  all 
elevations" 

•  CS-04,  'Inside  Crane  Wall  - 
elevation  51'  4"  except  CS-03  and  steam 
generator  enclosures" 

Temperature  limits  for  Zones  C-01.  C- 
02,  and  C-04  would  be  120°  F.  The 
temperature  limit  for  Zone  C-03  would 
be  130°  F.  The  licensee  has  recalculated 
the  qualified  lifetime  of  safety  related 
electrical  equipment  in  Zone  C-03  with 
acceptable  results  as  described  in  the 
licensee's  submittal  dated  January  21. 
1988. 

The  proposed  change  to  TS  3/4.7.14 
would  not  involve  a  significant  increase 
in  the  probability  of  an  accident 
previously  evaluated  since  no  change  in 
plant  equipment  or  operating  modes  are 
being  undertaken.  With  regard  to  the 
consequences  of  accidents  previously 
evaluated,  the  licensee's  calculations 
show  that  the  proposed  temperature 
limits  for  proposed  Zones  C-01  through 
C-04  will  assure  continued  reliability  for 
electrical  equipment  which  is  credited 
for  operation  in  existing  safety  analyses. 
In  addition,  since  safety  related 
equipment  in  proposed  Zones  C-01 
through  C-04  will  continue  to  operate 
reliably,  no  new  or  different  kind  of 
accident  will  be  credited.  Finally,  since 
no  changes  in  the  safety  analyses  will 
result  from  the  proposed  change  to  the 
TS,  no  reduction  in  safety  margins  will 
occur. 

Accordingly,  based  upon  the  above 
evaluation,  the  NRC  staff  proposes  to 
determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day,  Berry  &  Howard,  One 
Constitution  Plaza,  Hartford, 
Connecticut  06103r*499.  . 

NRC  Project  Hirecton  John  F.  Stolz 


Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-387 
Susquehanna  Steam  Electric  Station. 
Unit  1,  Luzerne  County.  Pennsylvania 

Date  of  amendment  request: 
December  15. 1987 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Susquehanna  Steam  Electric  Station 
(SSES)  Unit  1  Technical  Specifications 
reflecting  revision  to  the  load  profiles 
for  250  V  DC  battery  banks  1D650  and 
1D660. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
request  and  concurs  with  the  following 
basis  and  conclusion  provided  by  the 
licensee  in  its  December  15. 1987 
submittal: 
The  proposed  change  does  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  conaequences  of  an  accident 
previously  evaluated.  FSAR  Section  8J.2.1.1.4 
states  the  atation  batteries  have  sufficient 
capacity  withont  the  charger,  to 
independently  supply  the  required  loads  for 
four  hours.  The  Technical  Specifications 
require  the  lotteries  be  surveiiied  to  dummy 
loads  which  are  greater  than  the  design 
loads.  A  calculation  has  been  performed  by 
our  engineering  department  which  verifies 
the  batteries  have  adequate  capacity  to 
power  the  actual  loads  on  the  250V  DC 
system  with  all  required  margin  accounted 
for; 

(2)  Create  the  possibility  of  a  new  or 
different  Itind  of  accident  from  any 
previously  evaluated.  As  stated  in  Part  (1), 
the  batteries  have  sufficient  capacity  to 
power  the  actual  battery  loads  thus  enabling 
them  to  perform  their  intended  function.  Any 
postulated  accident  resulting  from  this 
change  is  bounded  by  previous  analysis 
(Therefore,  no  new  accidents  of  concern  are 
created);  (and) 

(3)  involve  a  significant  reduction  in 
the  margin  of  safety.  In  accordance  with 
IEEE-485,  the  rated  tiattery  capacity 
included  the  margin  which  allows 
replacement  of  the  battery  when  its 
capacity  has  decreased  to  80%  of  its 
rated  capacity  (100%  design  load).  This 
margin  is  maintained  and  was  factored 
into  the  calculation  referred  to  in  Part 


(1).  There  is  a  decrease  in  the  margin 
between  the  Technical  Specification 
load  profile  and  the  actual  battery 
capacity  due  to  this  proposal.  However, 
this  change  is  insignificant  because  il 
has  not  reached  the  point  where  it 
impacts  the  margin  between  actual 
battery  capacity  and  rated  capacity. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  proposed  changes  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701 

Attorney  for  licensee:  }ay  Silberg, 
Esquire,  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW.. 
Washington,  DC  20037 

NRC  Project  Director  Walter  R. 
Butler 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-387 
Susquelianna  Steam  Electric  Station. 
Unit  1,  Luzerne  County,  Pennsylvania 

Date  of  amendment  request:  June  3. 
1988 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  Susquehanna  Steam  Electric  Station 
(SSES)  Unit  1  Technical  Specifications 
requirements  for  the  Reactor  Vessel 
Material  Surveillance  Withdrawal 
Schedule,  and  Material  Surveillance 
Lead  Factor  Ratio.  The  changes  to 
Reactor  Vessel  Material  Surveillance 
Withdrawal  Schedule  reflect  compliance 
with  the  latest  revision  of  10  CFR  50, 
Appendix  H  and  ASTM  Standard  E-185- 
82.  The  revision  to  the  Lead  Factor  Ratio 
conforms  to  the  SSES  Unit  2  Technical 
Specifications  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
revised  request  and  concurs  with  the 
following  basis  and  conclusion  provided 
by  the  licensee  in  its  Jtine  3. 19B8 
submittal. 
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The  proposed  changes  do  not: 

I.  involve  a  signiflcant  iocrease  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Both  the  revised  lead 
factor  and  surveillance  capsule  withdrawal 
schedule  are  used  only  to  monitor  station 
operation  and  do  not  impact  on  station 
accidents.  Also,  the  location  of  the  capsules 
end  analyses  performed  on  them  will  remain 
the  same  with  this  proposed  Tech  Spec 
change: 

II.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  These  changes  only 
affect  withdrawal  schedule  and  the  lead 
factor  and  do  not  propose  any  physical 
changes  to  the  reactor  vessel  walL  Also,  the 
location  of  the  capsules  and  attachment  to 
the  vessel  wall  will  remain  the  same  with  this 
Tech  Spec  change;  (and] 

III.  Reduce  the  margin  of  plant  safety.  The 
lead  factor  now  falls  within  the  acceptable 
range  stated  in  ASTM  £-185-^2  and  the 
revised  capsule  withdrawal  schedule  is  more 
conservative  (than]  the  original  schedule. 
Based  on  this,  no  significant  reduction  in  any 
safety  margin  will  occur  due  to  this  change. 

Accordingly,  the  Commission  has 
detennined  that  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Ostei+out  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre. 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg. 
Esquire.  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street  NW., 
Washington,  DC  20037 

NRC  Project  Director.  Walter  R. 
Butler 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  5(K387  and  50- 
388  Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request: 
December  18. 1987 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Susquehanna  Steam  Electric  Station 
(SSES)  Units  1  and  2  Technical 
Specifications  as  follows: 

1.  correction  of  errors  in  the 
nomenclature  to  make  the  Technical 
Specifications  consistent  with  the 
facility  drawings; 

2.  deletion  of  redundant  information 
which  was  introduced  in  the  Technical 
Specification  due  to  an  error  in  the  Unit 
1  Amendment  No.  55;  and 

3.  a  change  in  the  organizational 
nomenclature  to  reflect  the  realignment 
of  the  licensee's  licensing  organization. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  delermirung  whether  a 
significant  hazards  consideration  exists 


(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  signiHcant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
request  and  finds  that  the  proposed 
changes: 

(1)  Do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  all  changes  listed  in 
the  description  of  the  request  are  either 
corrections  of  nomenclature  errors, 
deletion  of  redundant  information,  or 
administrative  changes  reflecting 
organizational  realignment.  They  have 
no  impact  on  the  previously  evaluated 
accidents; 

(2)  Do  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  changes  will  have  no 
impact  on  the  operation  of  the  facility  as 
it  relates  to  potential  accidents;  and 

(3)  Do  not  involve  a  significant 
reduction  in  a  margin  of  safely  because 
the  changes  do  not  affect  the  safety 
margins  of  the  plant  and  its  systems. 

Based  on  the  above  review,  the  staff 
concludes  that  the  proposed  changes  do 
not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Walter  R. 
Butler 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Statioa, 
Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request-  February 
24. 1988  as  revised  June  10, 1968 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Siisquehanna  Steam  Electric  Station 
(SSES)  Units  1  and  2  Technical 
Specifications  by  removing  the  onsite 
and  offsile  organization  charts  from  the 
administrative  control  requirements  in 
accordance  with  the  guidance  of  the 
NRC  Generic  Letter  88-01.  and  make 


some  changes  to  the  nomenclature  of 
Section  6.8.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safely.  The  staff  has  reviewed 
the  licensee's  February  24. 1988 
submittal  as  revised  by  letter  dated  |une 
10, 1988  and  the  staff  finds  that: 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  from 
the  Technical  Specifications  does  not 
affect  plant  operation.  As  in  the  past, 
the  NRC  will  continue  to  be  informed  of 
organizational  changes  through  other 
required  controls.  In  accordance  with  10 
CFR  50.34(b)(6)(i)  the  appHcanfs 
organizational  structure  is  required  to  be 
included  in  the  Final  Safety  Analysis 
Report.  Chapter  13  of  the  Final  Safety 
Analysis  Report  provides  a  description 
of  the  organization  and  detailed 
organization  charts.  As  required  by  10 
CFR  50.71(e),  the  licensee  submits 
annual  updates  to  the  FSAR.  Appendix 
B  to  10  CFR  50  and  10  CFR  50.54(a)(3) 
governs  changes  to  organization 
described  in  the  Quality  Assurance 
Program.  Some  of  these  organizational 
changes  require  prior  NRC  approval. 
Also,  it  is  the  licensee's  practice  to 
inform  the  NRC  of  organizational 
changes  affecting  the  nuclear  facilities 
prior  to  implementation.  The  proposed 
changes  to  Section  6.8.2  are  changes  of 
nomenclature  only. 

(2)  The  proposed  amendment  docs  not 
create  the  possibility  of  a  new  or 
difTerent  kind  of  accident  than 
previously  evaluated  because  the 
proposed  changes  are  administrative  in 
nature,  and  no  physical  alterations  of 
plant  configuration  or  changes  to 
setpoints  or  operating  parameters  are 
proposed. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  the  licensee, 
through  its  Quality  Assurance  programs. 
its  commitment  to  maintain  onlv 
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qualified  personnel  in  positions  of 
responsibility,  and  other  required 
controls,  assures  that  safety  functions 
will  be  performed  at  a  high  level  of 
competence.  Therefore,  removal  of  the 
organization  charts  from  the  Technical 
Specifications  and  changes  in  the 
nomenclature  of  Section  6.8.2  will  not 
affect  the  margin  of  safety. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  involve  a  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department.  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg. 
Esquire.  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  NW.. 
Wa.shington.  DC  20037 

NRC  Project  Director:  Waller  R. 
Butler 

Public  Service  Company  of  Colorado, 
Docket  No.  50-267.  Fort  St.  Vrain 
Nuclear  Generating  Station,  Platteville, 
Colorado 

Date  of  amendment  request:  February 
5.  1988  as  supplemented  June  23. 1988. 

Description  of  amendment  request: 
The  amendment  would  make  certain 
changes  to  Section  7  of  the  Technical 
Specifications,  concerning 
Administrative  Controls.  The  proposed 
changes  reflect  organizational  changes 
to  the  NRC,  the  licensee,  and  the  Plant 
Operations  Review  Committee. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  has  analyzed  the  proposed 
amendment  request  for  significant 
hazards  consideration  using  the 
standards  in  Title  10.  Code  of  Federal 
Regulation.  Part  50.92.  The  licensee  has 
concluded  that  the  proposed  amendment 
request  involves  no  significant  hazards 
consideration,  based  on  the  fottawing 
analysis: 

The  proposed  chang<>s  to  Section  7  and 
Figures  7.1-1  and  7.1-2  are  evaluated  as 
follows: 

The  position  of  Superintendent  of  Training 
hiis  been  eliminated.  The  Nuclear  Training 
Organization  will  now  report  to  the  new 
position  of  Nuclear  Training  Manager  who 
will  report  directly  to  the  Vice  President  of 
Nuclear  Operations.  This  change  is 
administrative  only  and  the  Training  Program 
will  continue  to  meet  or  exceed  the 
requirements  of  Section  5.5  of  ANSI  18.1  - 
1971  and  Appendix  "A"  of  10  CFR  Part  55. 

Specification  AC  7.1.2.1  (PORC 
Membership).  The  proposed  changes  to  this 
section  will  eliminate  four  persons  from 
membership  of  the  PORC.  This  action  is  in 
response  to  the  NRC's  request  for  additional 
information.  NRC  letter  Heilner  to  Williams, 
dated  December  5. 1986.  In  addition  to 
lowering  committee  membership  from  the 


existing  14  members  to  the  proposed  10 
members,  the  following  steps  have  been 
taken  to  ensure  that  continuity  of  members  is 
retained  from  one  meeting  to  the  next 
meeting: 

1.  Fewer  PORC  meetings  -  one  per  week 
versus  one  per  day  or  three  per  week. 

2.  A  training  program  for  all  PORC 
members  (including  alternates)  has  been 
instituted. 

3.  All  PORC  members  (including  alternates) 
have  successfully  completed  the  training 
program. 

4.  Only  those  personnel  designated  by 
name  (PSC  Interoffice  Memo)  are  eligible  to 
serve  on  the  PORC. 

5.  90%  of  all  PORC  meetings  are  chaired  by 
the  Chairman. 

Specification  AC  7.1.2.1  (PORC 
Membership).  The  title  of  Shift  Supervisor 
Administration  has  been  changed  to 
Administrative  Shift  Supervisor.  There  is  no 
significant  change  to  the  responsibilities/ 
functions  associated  with  this  position. 

Specification  AC  7.1.2.2  (Alternates)  has 
been  revised  to  clarify  that  no  more  than  two 
alt(!rnate  members  shall  participate  "as 
voting  members"  in  PORC  activities  at  any 
one  time.  The  proposed  change  is  consistent 
with  the  guidance  provided  in  the  Standard 
Technical  Specifications  (STS). 

Specification  AC  7.1.2.3  (Meeting 
Frequency)  has  been  revised  to  allow  the 
"designated  alternate"  PORC  Chairman  to 
convene  PORC  meetings.  The  proposed 
change  is  consistent  with  the  guidance 
provided  in  the  STS. 

Specification  AC  7.1.2.5, a  (Responsibilities) 
has  been  revised  to  add  Specification  "7.4(d)" 
which  was  inadvertently  omitted  in  a 
previous  Technical  Specification  submittal. 
The  proposed  change  is  consistent  with 
procedure  reviews  presently  performed  by 
PORC. 

Specification  AC  7.1.3.2  (NFSC 
Membership)  has  been  revised  to  indicate 
that  consultants  will  be  appointed  "in  writing 
by  the  Vice  President.  Nuclear  Operations". 
I'his  clarification  is  consistent  with 
Specification  AC  7.1.3.3  and  7.1.3.4  for 
appointing  Alternate  Members  and 
Chairman/Alternate  Chairman,  respectively. 

Figures  7.1-1  and  7.1-2  have  been  updated 
to  reflect  the  above  described  organization 
and  the  words  "Fort  St.  Vrain"  eliminated  for 
consistency. 

Specification  AC  7.4.a.l  is  revised  to  delete 
an  incorrect  reference  to  Regulatory  Guide 
1.33  and  add  Safety  Guide  33.  November 
1972.  Regulatory  Guide  1.33  did  not  exist  in 
November  1972. 

Specifications  AC  7.4.b  and  7.4.c  have  been 
revised  to  allow  for  certain  procedure 
reviews  to  be  performed  by  the  PORC.  "or  a 
subcommittee  thereof,  prior  to  the  PORC 
review  required  in  Specification  AC  7.1.2.5.a. 
This  proposed  change  will  relieve  the  PORC 
of  some  of  the  in-depth  procedure  reviews 
and  allow  more  time  to  be  spent  on  other 
issues,  thereby  enhancing  overall  PORC 
continuity  while  maintaining  the  quality  of 
procedure  reviews.  The  procedure  will  then 
be  approved  by  the  "appropriate 
management"  personnel  (previously, 
"appropriate  Manager").  The  PSC 
management  structure  is  such  that  the 


appropriate  approver  may  be  a  vice 
president,  manager,  or  superintendent.  This 
change  is  for  clarification  only  and  will  have 
no  affect  on  the  level  of  review  the  procedure 
receives. 

The  proposed  change  to  Specification  AC 
7.5.1. c  (Monthly  Operations  Report)  updates 
the  address  in  accordance  with  NUREG-0325. 
dated  February  6. 1987.  Reference  to  the 
Director,  Office  of  Inspection  and 
F.nforcement  has  been  eliminated  to  reflect 
recent  USNRC  organizational  changes. 

Based  on  the  above.  Public  Service 
Company  of  Colorado  concludes  the 
operation  of  Fort  St.  Vrain  in  accordance 
with  the  proposed  changes  will  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Therefore, 
this  change  will  not  create  an  undue  risk  to 
the  health  and  safety  of  the  public. 

Based  on  the  above  evaluation,  the 
licensee  has  concluded  that  operation  of 
Fort  St.  Vrain  in  accordance  with  the 
proposed  changes  will  involve  no 
significant  hazards  consideration. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building,  Greeley,  Colorado 

Attorney  for  licensee:  Byrant 
O'Donnell.  Public  Service  Company  of 
Colorado,  P.O.  Box  840.  Denver. 
Colorado  80201-0840 

XRC  Project  Director:  Jose  A.  Calvo 

South  Carolina  Electric  &  Gas  Company, 
South  Carolina  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station,  Unit  1,  FairHeld  County, 
South  Carolina 

Dates  of  amendment  request:  July  6. 
1987,  as  supplemented  May  16, 1988 

Description  of  amendment  request: 
The  July  6, 1987  submittal  proposed  to 
revise  Technical  Specification  (TS) 
Sections  6.2,  "Organization,"  and  6.4, 
"Training."  This  revision  proposed  to 
delete  the  organization  charts  from  the 
Technical  Specifications  and  to  revise 
the  retraining  and  replacement  program. 
The  July  6. 1987  submittal  was  noticed  in 
the  Federal  Register  on  September  9. 
1987  (52  FR  34019).  On  March  22, 1988 
Generic  Letter  88-06,  "Removal  of 
Organization  Charts  from  Technical 
Specifications  Administrative  Control 
Requirements,"  was  issued  by  the 
Commission.  As  a  result  of  the  issuance 
of  this  Generic  Letter  the  licensee 
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modined  their  proposed  amendment 
request  in  their  May  16. 1988  submittal. 
Specifically,  a  new  section,  6.2.1  "Offsite 
and  Onsite  Organizations",  was  ddded. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  that  the 
addition  of  the  "Onsite  and  Offsite 
Organization"  Section  to  the  Technical 
Specifications  does  not  affect  the 
Significant  Hazards  Determination 
presented  in  the  July  6, 1987  submittal. 

The  staff  has  reviewed  the  May  16. 
1988  submittal  and  has  determined  that: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
prRviously  evaluated  because  addition  of  the 
Onsite  and  Offsile  Organization  to  the 
Technical  Spedficalion  does  not  affect  plant 
operation  in  any  manner. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  than  previously  evaluated 
because  the  proposed  change  is 
administrative  in  nature  and  no  physical 
alterations  of  plant  configuration  or  changes 
to  sctpoints  or  operating  parameters  are 
proposed. 

3.  The  addition  of  the  Onsite  and  Offsite 
Organization  Section  to  the  Technical 
Specification  provides  additional  support  to 
safety  by  defining  the  lines  of  authority, 
responsibility  and  communication.  The 
proposed  amendment  does  not  involve  a 
signific.ini  reduction  in  a  margin  of  safely. 

Accordingly,  the  Commission 
proposes  tc  determine  that  these 
changes  do  not  involve  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan.  South  Carolina  Electric  and  Gas 
Company.  P.O.  Box  764.  Columbia. 
South  Carolina  29218 

NRC  Project  Director:  Elinor  G. 
Adensam 


South  Carolina  Etectrk  ft  Gas  Company, 
South  Carolina  PobKc  Service  Authonty, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station,  Unit  1,  Fairfield  County, 
South  Carolina 

Dotes  of  antendnient  request  May  20. 
1988;  June  2a  1988;  and  July  8. 1988. 

Description  of  amendment  request 
On  May  20, 1988,  the  licensee  proposed 
an  amendment  to  revise  numerous 
sections  of  the  Technical  Specifications 
(TS)  in  support  of  refueling  and 
operating  the  Virgil  C.  Summer  Nuclear 
Station,  Unit  No.  1  (Summer  Station  or 
VCSNSj  with  the  VANTAGE  5  (V-5) 
improved  fuel  design.  Presently,  the 
Summer  Station  is  operating  with  a 
Westinghouse  17X17  low  parasitic  fuel 
core.  On  June  20, 1988,  the  licensee 
modified  their  May  20, 1988  submittal  to 
reflect  an  average  coolant  temperature 
(T,v,)  of  587.4*  F.  The  Technical 
Specifications  affected  by  this  change, 
TS  Figures  2.1-1  and  3.2-2  and  TS  Tables 
2.1-1,  2.2-1,  and  3.2-1,  were  replaced  in 
the  )une  20, 1988  submittal.  On  July  8. 
1988.  the  licensee  revised  the  May  20. 
1988  submittal  of  TS  3.1.2.6  and 
proposed  a  new  change  to  TS  3.1.2.5, 
"Borated  Water  Services-Shutdown." 
The  July  8, 1988  changes  were  proposed 
to  make  allowances  for  the  amount  of 
borated  water  which  is  unavailable  for 
injection  and  which  was  not  accounted 
for  in  the  May  20. 1988  submittal. 

The  proposed  amendment  would 
change  the  Technical  Specifications  to 
support  the  Cycle  5  core  reload  to  permit 
operation  with  the  V-5  fuel  assemblies, 
in  addition  to  the  Westinghouse  Low 
Parasitic  (LOPAR)  assemblies  remaining 
in  the  core  from  Cycle  4  and  subsequent 
operating  cycles  with  up  to  a  full  core  of 
V-5  fuel.  Design  features  of  the  V-5  fuel 
include  assemblies  with  up  to 
approximately  4.25  weight  percent  U- 
235,  axial  blankets,  integral  fuel 
burnable  absorbers,  intermediate  flow 
mixers,  reconstitutable  fop  nozzles,  and 
extended  burnup  capability.  A  debris 
filter  bottom  nozzle  (DF'BN)  will  be 
introduced  to  replace  the  standdrd  V-5 
bottom  nozzle  fo  reduce  the  possibility 
of  fuel  rod  damage  due  to  debris- 
induced  fretting.  Changes  to  the 
Technical  Specifications  are  required 
due  to  the  use  of  the  V-5  fuel  and  use  of 
the  following  analytical  methods  and 
assumptions: 

(1)  The  Improved  Thermal  Design 
Procedure  (ITDP); 

(2)  The  WRB-1  and  WRB-2  departure 
from  nucleate  boiling  (DN'B) 
correlations; 

(3)  The  BASH  large  break  loss-cf- 
cool.int  accident  (LOCA)  model; 

|4)  The  NOTRUMP  small  break  LOCA 
model; 


(5)  The  ANSI/ANS  5.1-1979  decay 
heat  model  for  non-LOCA  accidents  and 
transients: 

(6)  Relaxed  Axial  Offset  Control 
(RAOC); 

(7)  Fo(z)  Surveillance;  and 

(8)  Analysis  baseline  changes  as 
outlined  in  the  May  20. 1988  submittal. 

As  a  result  of  the  above,  changes  to 
the  following  Technical  Specifications 
are  proposed: 

(1)  Core  Safety  Limits  (TS  2.1.1.  Figure 
2.1-1): 

(2)  Reactor  Coolant  Flow  Allowable 
Values  (TS  3/4.2.3); 

(3)  Overtemperature  delta  T  Reactor 
Trip  Setpoints  (Table  2.2-1): 

(4)  Overpower  delta  T  Reactor  Trip 
Setpoints  (Table  2.2-1); 

(5)  Shutdown  Margin  for  Modes  3.  4. 
and  5  (Figure  3.1-3): 

(6)  Moderator  Temperature 
CoefTicientfTS  3/4.1.1.3); 

(7)  Rod  Drop  Time  (TS  3.1.3.4): 

(8)  Axial  Flux  Difference  (TS  3/4.2.1): 

(9)  Heat  Flux  Hot  Channel  Factor  - 
Fo(z)  (TS  3/4.2.2.  Figure  3.2-2.  TS  4.10.2); 

(10)  Nuclear  Enthalpy  Rise  Hot 
Channel  Factor  -  F^hu  h  (TS  3/4.2.3, 
Figure  3.2-3); 

(11)  DNB  Parameters  (Table  3.2-1); 

(12)  Reactor  Trip(s)  Response  Time 
(Table  3.3-2); 

(13)  ECCS  Accumulator  Water 
Volume  Range  (TS  3.5.1); 

(14)  Borated  Water  Sources-Shutdown 
(TS  3.1.2.5); 

(15)  Borated  Water  Sources  for  Modes 
1-4  (TS  3.1.2.6); 

(16)  Reactor  Trip  System 
Instrumentation  (Table  2.2-1); 

(17)  Allowances  for  Determination  of 
Operability  (Table  2.2-1):  and 

(18)  Charging  Pump  Flow  Balance 
Surveillance  (TS  4.5.2). 

Also,  Figure  3.2-1.  Axial  Flux  Limits  as 
a  Function  of  Rated  Thermal  Power  is 
proposed  to  be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  changes  associated  with  the 
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transition  to  V-5  fuel  against  the 
significant  hazards  criteria  of  10  CFR 
50.92  and  against  the  Commission 
guidance  concerning  application  of  this 
standard.  The  licensee  has  concluded 
that  the  proposed  changes  do  not 
involve  any  significant  hazard  because: 

a.  The  probability  or  consequences  of  an 
accident  previously  evaluated  is  not 
significantly  increased. 

The  V-5  reload  fuel  assemblies  are 
mechanically  and  hydraulically  compatible 
with  the  current  LOPAR  fuel  assemblies, 
control  rods  and  roacfor  internals  interfaces. 
Also,  implementation  of  V-5  does  not  cause  a 
significant  change  in  the  physics 
characteristics  of  the  VCSNS  cores  beyond 
the  normal  range  of  variation  seen  from  cycle 
to  cycle.  Thus,  both  fuel  types  satisfy  the 
design  basis  for  the  VCS.NS  as  proposed  for 
this  amendment. 

Thimble  plug  removal  has  a  negligible 
impact  on  the  system  and  component 
Structural  adequacy  but  does  cause  core 
bypass  flow  to  increase.  The  revised  core 
thermal-hydraulic  design  and  safety  analysis, 
however,  show  that  the  DNB  penalty  due  to 
removal  of  the  thimble  plug  is  more  than 
offset  by  the  increa,se  in  DNB  margin 
resulting  from  the  use  of  the  ITDP  and  V-5 
fuel. 

The  proposed  changes  have  been  assessed 
from  a  core  design  and  safety  analysis 
standpoint.  No  increase  in  the  probability  of 
occurrence  of  any  accident  was  identified  but 
an  extensive  reanalysis.  as  described  in  the 
Transition  Safety  Evaluation,  was  required  to 
demonstrate  compliance  to  the  revised 
VCSNS  Technical  Specifications.  These 
rennalyses  applied  methods  which  have  been 
previously  found  acceptable  by  the  NRC.  The 
results,  which  include  transition  core  effects, 
show  changes  in  consequences  of  accidents 
previously  analyzed.  However,  the  results  are 
all  clearly  within  pertinent  acceptance 
criteria  and  demonstrate  the  plant's 
capability  to  operate  safely  at  lOtTu  power. 
Thus,  it  is  concluded  that  there  is  no 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

b.  The  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safety  analysis 
report  is  not  created. 

These  proposed  changes  do  not 
significantly  effect  the  overall  method  and 
manner  of  VCSNS  operation  and  can  be 
accommodated  without  compromising  the 
performance  or  qualification  of  safety-related 
equipment.  Thus,  the  creation  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  accident  is  not 
considered  a  possibility. 

c.  The  margins  (sic)  of  safety  as  defined  in 
the  bases  for  Technical  Specifications  is  not 
significantly  reduced. 

The  evaluations  and  analyses  described 
herein  show  some  changes  in  the 
consequences  of  previously  analyzed 
accidents.  In  some  cases,  an  increase  in  event 
consequences  occurs  and  may  reduce  margin. 
However,  in  all  cases,  the  results  of  the 
changes  are  clearly  within  all  pertinent 
design  and  safely  acceptance  criteria.  Thus, 
there  is  no  significant  reduction  in  the  margin 
of  .safety  as  a  result  of  the  proposed  changes. 


The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination.  The  staff 
has  concluded  that  while  the  margins 
have  been  reduced  and  event 
consequences  have  been  increased, 
these  impacts  are  insignificant  because: 
(1)  the  core  reload  uses  V-5  fuel  which  is 
not  significantly  different  from  previous 
cores  at  the  Summer  Station;  (2)  the 
changes  to  the  Technical  Specifications 
are  as  a  result  of  the  core  reload  and  not 
because  of  any  significant  change  made 
to  the  acceptance  criteria  for  Technical 
Specifications;  and  (3)  the  analytical 
methods  used  in  the  required  reload 
analysis  have  been  previously  found 
acceptable  by  the  NRC.  Therefore,  the 
staff  agrees  with  the  conclusion  of  the 
licensee's  determination.  Accordingly, 
the  Commission  proposes  to  determine 
that  these  changes  do  not  involve  a 
significant  hazards  consideration. 

Loca/  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R, 
Mahan,  South  Carolina  Electric  and  Gas 
Company,  P.O.  Box  764,  Columbia, 
South  Carolina  29218 

NIIC  Project  Director:  Elinor  G. 
Adensam 

Tennessee  Valley  Authority,  Dockets 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  requests:  May  31. 
1988  (TS  240) 

Description  of  amendment  requests: 
The  proposed  amendment  would  modify 
the  Browns  Ferry  Nuclear  Plant  (BFN) 
Units  1.  2,  and  3  Technical 
Specifications  (TS),  by  revising  the 
following  TS  definitions: 

1.  Definitions  l.O.M,  l.O.M.l.  l.O.M.2. 
1.0.M.3,  and  1.0,M.4,  Mode  of  Operation, 
are  changed  to: 

a.  Directly  link  the  mode  of  operation 
to  the  position  of  the  reactor  mode 
switch. 

b.  Permit  the  position  of  the  reactor 
mode  switch  to  be  temporarily  changed 
for  performance  of  a  test  or  other 
operation  while  the  unit  does  not  change 
its  mode  of  operation. 

c.  Make  these  definitions  applicable 
only  when  there  is  fuel  in  the  reactor. 
The  unit  would  be  considered  not  to  be 
in  any  defined  mode  of  operation  or 
operational  condition  without  fuel  in  the 
reactor  vessel. 

d.  Delete  extraneous  information 
which  describes  the  selection  functions 
of  the  reactor  mode  switch.  Specify 
exceptions  to  the  definitions  of  modes  of 
operation  and  operational  conditions 


relative  to  the  reactor  mode  switch 
position. 

2.  Definition  l.O.S.  Core  Alterations,  is 
changed  to: 

a.  Specify  the  specific  core 
components  whose  addition,  removal, 
relocation,  or  movement  within  the 
reactor  vessel  constitutes  a  core 
alteration. 

b.  Specify  that  handling  of  these  core 
components  only  constitutes  core 
alteration  when  there  is  fuel  in  the 
reactor  vessel. 

c.  Permit  a  core  alteration  to  be 
completed  as  necessary  to  leave  the  unit 
in  a  safe,  conservative  condition  when 
suspension  of  the  core  alteration  is 
required. 

3.  Definitions  l.O.H,  1,0.1.  I.O.J.  l.O.K. 
1.0. L.  and  l.O.X  are  changed  to  make 
these  definitions  consistent  with  the 
definitions  of  l.O.M..  l.O.M.l.  l.O.M.2, 
1.0.M.3,  and  1.0.M.4  which  link  the  mode 
of  operation  directly  to  the  reactor  mode 
switch  position,  and  improve  the  clarity 
and  consistency  of  these  definitions. 

a,  A  new  definition  is  added  which 
defines  startup  as  "The  withdrawing  of 
control  rods  to  make  the  reactor 
critical." 

b.  Administrative  changes  are  made 
to  the  limiting  conditions  and 
surveillance  requirements  to  invoke  the 
terms  defined  in  a  concise  manner. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92.  the 
licensee  has  performed  and  provided  the 
following  analysis: 

NRC  has  provided  standards  for 
determining  whether  a  significant  hazards 
consideration  exists  as  stated  in  10  CFR 
50.9C(c).  A  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  an 
accident  previously  evaluated  or  (3)  involve  a 
significant  reduction  in  a  margin  of  safety. 

1.  The  proposed  changes  do  not  result  in  a 
change  in  the  plant  configuration.  Rather  they 
attempt  to  apply  a  cohesive  set  of  definitions 
and  reference  them  throughout  the  body  of 
the  technical  specifications.  Since  the 
proposed  change  does  not  affect  the  manner 
in  which  the  plant  was  designed  to  operate, 
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them  is  mil  an  increase  in  the  pri)bnl)ility  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  affect 
normal  or  emergency  operating  procedures 
for  the  plant.  These  changes  are  mostly 
administrative  in  nature  and  will  not  cri^ale 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
ev.iluated. 

3.  The  proposed  changes  actually  increase 
the  overall  safety  of  the. plant  by  explicitly 
defining  phrases  in  the  technical 
specifications  that  were  previously  open  to 
interpretation. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director:  Suzanne 
Black 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  requests: 
September  14. 1987  (TS  87-38) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TVA) 
proposes  to  change  Table  3.3-5  of  the 
Sequoyah  (SQN)  Units  1  and  2 
Technical  Specifications  (TS).  The 
proposed  change  will  add  requirements 
to  the  response  time  test  of  the 
containment  ventilation  isolation 
function  when  initiated  by  a  high 
containment  pressure  signal  or  a  low 
pressurizer  pressure  signal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
its  submittal,  TVA  provided  the 
following  reason  for  the  proposed 
change: 

Section  15.4.1.1.5  of  the  SQN  Final  Safety 
Analysis  Report  (FSAR)  describes  the  effect 
of  containment  purging  on  the  Loss  of 
Coolant  Accident  (tlOCA)  analysis.  This 
analysis  assumes  that  containment  purge  is 
isolated  5.5  seconds  after  the  postulated 
break.  The  analysis  also  assumes  6.5  seconds 
for  the  isolation  of  the  upper  and  lower 
containment  air  radiation  monitors.  These 
assumptions  are  currently  verified  by 
response  lime  testing,  but  not  as  a 
requirement  of  Technical  Specification  |TS| 
3.3.2.1. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 


requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92.  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92.  the 
licensee  has  provided  in  its  application 
the  following  analysis: 

TVA  has  evaluated  the  proposed  TS 
change  and  determined  that  it  does  not 
represent  a  significant  hazards  consideration 
based  on  the  the  criteria  established  in  10 
CFR  5n.92c.  Operation  of  SQN  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
adds  requirements  for  response  lime  testing 
of  the  containment  ventilation  isolation 
function.  This  testing  is  currently  performed, 
but  not  as  a  requirement  of  TS  3.3.2.1 .  By 
requiring  the  response  time  testing  of  the 
isolation  function,  the  plant  is  ensured  of 
being  bounded  by  the  accident  analysis. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaulated.  The  addition  of  the 
requirement  for  response  time  testing  of  the 
containment  ventilation  isolation  ensures 
that  SQN  is  bounded  by  its  FSAR  accident 
analysis.  Since  the  response  time  testing  is 
presently  performed,  the  requirement  docs 
not  change  the  function  or  operation  of  the 
equipment. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  testing 
requirement  will  be  used  to  ensure  that  the 
testing  presently  performed  continues  to  be 
conducted.  By  performing  the  response  lime 
test  of  the  containmemt  ventilation  isolation 
function,  the  current  margins  of  safety  for  the 
plant  are  verified. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  833. 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director:  Suzanne 
Black 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendments  requests:  July  25, 
1988  (TS  88-09) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TVA) 
proposes  to  modify  the  Sequoyah 
Nuclear  Plant  (SQN)  Unit  1  Technical 
Specifications  (TS).  The  change  is  to 
revise  Table  3.6-1,  "Bypass  Leakage 


Paths  to  the  Auxiliary  Building."  to  add 
four  potential  bypass  leakage  paths 
associated  with  the  penetrations  for  the 
hydrogen  analyzer  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
its  amendment  request,  TVA  provided 
the  following  discussion  on  the 
proposed  change: 

During  the  review  of  a  design  change 
nnlire  (DON)  issued  to  enhance  the  hydrogen 
analyzer  calibration  process,  it  was 
discovered  that  the  current  system  design 
contained  a  potential  pathway  for  the  release 
of  radionuclides  to  the  environment  following 
a  postulated  loss  of  coolant  accident  (LOCA). 
Previously,  the  hydrogen  analyzer  system 
was  considered  a  closed  system  with  respect 
to  containment  isolation. 

This  proposed  technical  specification 
chafige  is  needed  for  unit  1  to  identify  the 
bypass  leakage  paths  to  the  Auxiliary 
Building.  Inclusion  of  these  potential  leakage 
paths  in  table  3.6-1  of  the  unit  1  technical 
specifications  ensures  that  these  bypass 
leakage  paths  are  tested  in  accordance  with 
10  CFR  50,  Appendix  J,  and  specification 
3.6.1.2.  This  change  is  similar  to  a  previously 
approved  technical  specification  change  (87- 
46)  for  unit  2  that  was  submitted  to  NRC  on 
March  1, 1988. 

Modifications  to  the  unit  1  hydrogen 
analyzer  system  are  being  performed  to 
eliminate  the  potential  bypass  leakage  to  the 
environment.  In  order  to  comply  with 
specification  3.6.4.1  for  operable  hydrogen 
analyzers,  the  unit  1  modifications  will  be 
completed  before  entering  mode  2.  These 
deficiencies  were  also  reported  to  NRC  in 
Licensee  Event  Report  (LER)  327/87077. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
in  10  CFR  50.92(c).  10  CFR  50  91  requires 
that  at  the  time  a  licensee  requests  an 
amendment,  it  must  provide  to  the 
Commission  its  analyses,  using  the 
standards  in  Section  50.92.  on  the  issue 
of  no  significant  hazards  consideration. 
Therefore,  in  accordance  with  10  CF'R 
50.91  and  10  CFR  50.92.  the  licensee  h.is 
provided  the  following  analysis: 

TVA  has  evaluated  the  proposed  technii  .il 
specification  change  and  has  determined  that 
it  does  not  represent  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  50.92(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  addition  of  the 
hydrogen  analyzer  system  bypass 
penetrations  to  table  3.6-1  ensures  that  the 
penetrations  are  properly  tested  in 
accordance  with  |TS|  surveillance 
requirement  4.6.I.2.C.  This  testing  does  not 
affect  the  probability  or  consequences  of 
previously  evaluated  accidents.  The 
hydrogen  analyzer  system  is  not  required  to 
mitigate  design  basis  events  but  is  used  to 
provide  posl-I.OCA  |post-Loss-of-Coolanl 
Accident)  information  to  the  operator  in 
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complMnce  with  NUREC-0737.  The  hydrogen 
analyzer  system  does  not  contribute  to  the 
probability  of  leakage  paths  from 
containment  lo  the  envirooment.  The 
remaining  potential  bypass  leakage  paths  are 
into  the  ABSCE  (Auxiliary  Buildirtg 
Secondary  Containment  Endosare)  and  are 
induded  in  tabic  3.6-1  as  sach.  Eliminating 
the  leakage  paths  to  the  environment  will 
decrease  the  consequences  of  an  accident. 
The  offsite  dose  aoalysis  of  record  (Final 
Safety  Analysis  Report  section  15.&3)  is  not 
afTected  by  moving  the  potential  reieaae  point 
of  the  hydrogen  analyzer  system  from  the 
aonulus  to  the  ABSCE.  This  is  because  the 
total  primary  containment  leakage  remains 
unchan^jed.  as  do  the  assumptions  that  75 
percent  of  the  Leakage  is  to  the  annulus  and 
25  percent  of  the  leakage  is  to  the  Auxiliary 
Building.  The  change  in  potential  release 
points  only  changes  the  allowable  leakage  for 
each  individual  penetratioo.  The  change  does 
not  impact  systems  or  components  used  to 
mitigate  postulated  accidents.  The 
probabiUty  or  consequences  of  previously 
evaluated  accidents  has  not  been  altered. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previoosly  analsrzed.  The  inclusion  of  the 
hydrogen  analyzer  sjrstem  bypass 
penetrations  in  table  X6-1  identifies  the 
penetrations  as  being  within  the  scope  of 
surveillance  requirement  4.6.1.2.6.  The  leak 
rate  testing  required  by  this  surveillance  does 
not  create  the  possibility  of  a  new  type  of 
accident.  The  changes  made  to  the  hydrogen 
analyzer  system  do  not  affect  the  function  or 
operation  of  the  system.  The  changes  are 
made  to  elinainate  potential  leakage  paths 
from  containment  to  the  environment.  The 
change  does  not  adversely  affect  other 
systems;  therefore,  no  new  accident 
scenarios  are  created. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change 
ensures  that  the  hydrogen  analyzer  system 
bypass  penetratioos  are  routinely  tested 
under  the  requirements  of  surveillance 
requirement  4.6.1.2.6.  This  testing  ensures 
that  the  plant  is  bounded  by  the  offsite  dose 
analysis  of  record.  As  described  above,  the 
offsite  dose  analysis  of  record  is  not  affected 
by  the  proposed  change;  and  the  margin  of 
safety  as  defined  by  the  technical 
speciFication  bases  is  not  changed.  The 
modifications  to  the  hydrogen  analyzer 
system  eliminate  a  potential  bypass  leakage 
path  to  the  environment  and  bring  the  system 
into  comphance  with  containment  rsolalion 
requirements.  Any  leakage  will  be  info  the 
ABSCE  where  it  is  processed  by  ABGTS 

I  Auxiliary  Building  Gas  Treatment  System). 
The  technical  specification  change  is  made  to 
reflect  the  potential  bypass  leakage  paths  io 
the  AnxiKary  Building.  Because  the  potential 
for  unprocessed  bypass  leakage  is 
eliminated,  the  actual  margin  of  safety  is 
increased. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 


Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  lOOi  Broad  Street.  Chattanooga. 
Tennessee  37402. 

A  ttomey  for  Licensee:  General 
Counsel.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville.  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILrTY 
OPERATING  LICENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 

amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
fmdings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  at  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC. 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 


Washington,  DC  20555,  AtlenHon: 
Director,  Division  of  Reactor  Projects. 

Alabama  Power  Company,  Docket  Nos. 
50-34S  and  SB-364,  losepfa  M.  Fariey 
Nuclear  Plant.  Units  1  and  2.  Houston 
County,  Alabama. 

Date  of  applicotion  for  amendments: 
May  10. 1988.  superceded  May  26. 1988. 

Description  of  amendments:  The 
amendments  revise  the  corporate 
managentent  position  title  from  Senior 
Vice  President  to  Vice  President-Nuclear 
throughout  Section  6,  Administrative 
Contois.  It  also  deletes  the  requirement 
to  forward  certain  items  to  the  Senior 
Vice  President  ik)w  the  Vice  President- 
Nuclear. 

Dote  of  issuance:  July  ia  1988 

Effective  date:  July  18. 1988 

Amendment  Nos.:  78,  70 

Facility  Operating  License  Nos.  NPF-2 
and  NPFS.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  15. 1988  (53  FR  22398)  The 
Commission's  related  evaluation  of  the 
ametKlment  is  contained  in  a  Safety 
Evaluation  dated  July  18. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street. 
Dothan,  Alabama  36303 

Commonwealth  Edison  Company. 
Docket  No&  STN  5^-G*  and  STN  50- 
455.  Byron  Station.  Units  1  and  2,  Ogle 
County,  IlBnois 

Date  of  application  for  amendments: 
June  22. 1988.  supplemented  July  14. 1988 
and  July  18. 1988. 

Brief  description  of  amendmen  ts: 
These  amendments  revise  3.7.5.e.(2)  of 
the  Technical  Specification  Action 
Statement  concerning  the  ultimate  heat 
sink  to  state  that  the  provisions  of 
Technical  Specification  3.0.4  are  not 
applicable. 

Date  of  issuance:  July  21. 1988 

Effective  date:  July  21. 1988 

Amendment  Nos.:  20. 20 

Facility  Operating  License  Nos.  NPF- 
37  and  NPF~66.  Amendments  revised  the 
Technical  Specification. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes 

Date  of  initial  notice  in  Federal 
Register:  July  8. 1988  (S3  FR  25710).  The 
initial  Federal  Register  notice  provided  a 
30-day  opportunity  for  requests  for 
hearing  on  the  amendment  and  for 
public  ct>mments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  It  noted 
that  if  emergency  circrumstances 
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occurred,  the  Commission  may  issue  the 
amendment  before  the  expiration  of  the 
30-day  period,  provided  it  made  a  final 
no  significant  hazards  consideration 
determination.  Such  circumstances  have 
occurred  and  the  Commission  has  made 
such  a  final  determination  and  has 
issued  the  amendment.  If  any  requests 
for  hearing  submitted  before  August  8, 
1988  are  granted,  the  hearing  will  be 
held  after  issuance  of  the  amendment. 
August  8,  1988  is  the  end  of  the  30-day 
period  provided  in  the  initial  notice  for 
submission  of  hearing  requests. 

Comments  Received:  No 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  final  determination  of  no 
significant  hazards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
[uly  21,  1988. 

Attorney  for  licensee:  Michael  Miller, 
Esq.,  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60603. 

Local  Public  Document  Room 
location:  Rockford  Public  Library,  215  N. 
Wyman  Street,  Rockford.  Illinois  61101. 

Commonweallh  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station  Unit  Nos.  1  and  2, 
Ogle  County.  Illinois;  Docket  Nos.  STN 
50-456  and  STN  457.  Braidwood  Station. 
Unit  Nos.  1  and  2,  Will  County,  Illinois 

Date  of  application  for  amendments: 
January  18, 1988 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  to:  (1)  change  the 
shutdown  and  reporting  requirements 
resulting  from  high  specific  activity  of 
the  reactor  coolant;  (2)  change  the  curve 
on  page  3/4  4-40  to  more  conservative 
cold  overpressure  protection  systems 
setpoints;  (3)  allow  other  indications,  in 
addition  to  the  absence  of  alarms,  to  be 
used  to  verify  accumulator  borated 
water  level  and  nitrogen  cover  pressure; 
(4)  correct  typographical  errors  on  Byron 
pages  3/4  6-23  and  3/4  7-14:  (5)  make 
Table  5.7-1  consistent  with  the  FSAR 
and  Section  XI  of  the  ASME  code:  and 
(6)  correct  and  update  the  titles  of 
various  management  personnel,  and 
clarify  the  authority  of  some  Quality 
Assurance  personnel. 

Date  of  issuance:  July  27, 1988 

Effective  Date:  July  27, 1988 

Amendment  Nos.:  21,  21  for  Byron,  10, 
10  Braidwood 

Facility  Operating  Licenses  Nos.  NPF- 
37,  NPF-66.  NPF-72.  and  NPF-77 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  6, 1988  (53  FR  11367).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  27.  1988. 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  For  Byron  Station  the  Rockford 
Public  Library.  215  N.  Wyman  Street. 
Rockford,  Illinois  61101:  for  Braidwood 
Station  the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street. 
Wilmington,  Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249,  Dresden 
Nuclear  Power  Station,  Units  No.  2  and 
3.  Grundy  County.  Illinois 

Date  of  application  for  amendments: 
November  26, 1986  and  January  14, 1988 

Brief  description  of  amendments:  This 
amendment  modified  paragraph  3.1  of 
Provisional  Operating  License  DPR-19 
for  Dresden  Unit  2  and  paragraph  3.H  of 
Facility  Operating  License  DPR-25  for 
Dresden  Unit  3  to  require  compliance 
with  the  revised  Physical  Security  Plan. 
This  plan  was  updated  to  conform  to  the 
latest  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment. 

Date  of  issuance:  July  22, 1988 

Effective  date:  July  22, 1988 

Amendment  Nos.:  99,  95 

Provisional  Operating  License  No. 
DPR-19  and  Facility  Operating  License 
No.  DPR-25:  This  amendment  revised 
the  license. 

Date  of  initial  notice  in  Federal 
Register:  May  4,  1988  (53  FR  15907).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  22, 1988 

No  significant  hazards  consideration 
comments  received:  No 
.  Local  Public  Document  Room 
location:  Morris  Public  Library.  604 
Liberty  Street,  Morris,  Illinois  60450. 

Detroit  Edison  Company.  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment: 
November  19, 1987 

Brief  description  of  amendment:  This 
amendment  revises  the  Fermi-2 
Technical  Specifications  to  correct 
errors  in  Section  3/4.8.4.5,  "Standby 
Liquid  Control  System  Associated 
Isolation  Devices,"  by  deleting  from 
Table  3.8.4.5-1  the  specification  of  two 
circuit  breaker  positions  that  do  not 
exist  in  the  plant.  The  breakers  that 
perform  the  isolation  function  are  still  in 
the  Table. 

Date  of  issuance:  July  27,  1988 

Effective  date:  July  27,  1988 

Amendment  No.:  22 


Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  9.  1988  (53  FR  7589)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  27. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe.  Michigan  48161. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
June  29,  1987,  as  supplemented 
December  4, 1987,  and  April  1. 1988. 

Brief  description  of  amendments:  The 
amendments  modified  Technical 
Specification  Table  4.3-1  "Reactor  Trip 
System  Instrumentation  Surveillance 
Requirements"  to  delete  the 
requirements  to  test  the  reactor  coolant 
flow  rate  in  the  bypass  loops  in  which 
Resistance  Temperature  Detectors  are 
installed  to  measure  the  hot  leg  and  cold 
leg  temperatures. 

Date  of  issuance:  July  27. 1988 

Effective  date:  July  27,  1988 

Amendment  Nos.:  49  and  42 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52.  Amendments  revised  the 
Technical  Specifications. 

Dates  of  initial  notices  in  Federal 
Register:  December  30,  1987  (52  FR 
49223)  and  May  18, 1988  (53  FR  17788) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  27, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2.  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
February  15. 1988 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  to  permit  separation  of 
the  dicsel  generator  24  hour  lest  run  and 
the  hot  restart  with  Full  Engineered 
Safety  features  load  test. 

Date  of  issuance:  July  28, 1988 

Effective  date:  July  28,  1988 

Amendment  Nos.:  51  and  44 
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Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  la  1988  (53  FR 17789)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safely 
Evaluation  dated  |uly  28. 198a 

Alb  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
May  6. 1988 

Brief  description  of  amendments:  The 
amendments  changed  the  Technical 
Specifications  by  extending  application 
of  "F-star"  steam  generator  tube 
plugging  criterion  for  the  life  of  the 
plants. 

Date  of  issuance:  July  19, 1988 

Effective  date:  July  19. 1988 

Amendment  Nos.:  89  and  70 

Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  15, 1988  (53  FR  22400)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  19, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Florida  Power  and  Light  Company,  et  al.. 
Docket  Nos.  50-335  and  50-389,  St.  Lucie 
Plant,  Unit  Nos.  1  and  2,  SL  Lucie 
Coimty,  Florida 

Date  of  application  of  amendments: 
February  22, 1988 

Brief  description  of  amendments:  The 
amendments  changed  Technical 
Specifications  (TS)  3.0.4.  4.a3,  4.0.4.  and 
3.0/4.0  bases  statements  in  response  to 
the  Commission's  Generic  Letter  No.  87- 
09  on  this  subject  entitled,  "Sections  3.0 
and  4.0  of  the  Standard  Technical 
Specifications  (STS)  on  the  Applicability 
of  Limiting  Conditions  for  Operation  and 
Surveillance  Requirements."  The 
amendments  also  upgraded  the  Unit  1 
TS  for  TS  3.0.1.  3J0.2.  and  3.0.3  to  STS 
content. 

Date  of  Issuance:  July  19, 1988 

Effective  Date:  July  19. 1988 

Amendment  Nos.:  98  and  33 


Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised  the 
Technical  Specifications. 

Lkjte  of  initial  notice  in  Federal 
Register.  March  23. 1988  (53  FR  9503) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  19. 1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue.  Ft. 
Pierce.  Florida  33450. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  ami  50-251.  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
January  16, 1987,  as  superseded  April  5, 
1988 

Brief  description  of  amendments:  The 
amendments  revised  the  refueling 
shutdown  margin  from  10  to  5  percent 
(delta  k)/k,  corrected  a  typographical 
error  and  made  an  administrative 
change  to  the  Turkey  Point  Technical 
Specifications. 

Date  of  issuance:  July  18. 1988 

Effective  date:  July  1&  1988 

Amendment  Nos.  132  and  126 

Facility  Operating  Licenses  Nos. 
DPR-31  andDPRMl:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  15. 1988  (53  FR  22401)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  18. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Elnviromnental  and  Urban 
Affairs  Library.  Florida  International 
University,  Miami.  Florida  33199. 

Illinois  Power  Coaipany,  Soyland  Power 
Cooperative,  Inc.,  aiMl  Illinois  Power 
Cooperative,  Inc.  Docket  No.  50-461, 
Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
December  1, 1986,  October  1. 1987,  and 
November  30, 1987. 

Brief  description  of  amendment:  The 
amendment  modified  paragraph  2.E  of 
the  license  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.53. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment. 

Date  of  issuance:  July  26. 1988 

Effective  date:  July  26, 1988 


Amendment  No.:  3 

Facility  Operating  License  No.  NPF- 
62.  This  amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register.  May  4. 1968  (53  FR  15919]  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter  to 
the  Illinois  Power  Company,  et  al.  dated 
July  26, 1988  and  a  Safeguards 
EvaluaUon  Report  dated  July  26. 1988 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton.  Illinois  61727. 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  Januar>' 
28. 1988  as  supplemented  May  20. 1988 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  deleting  the 
operabiljty  and  surveillance 
requirements  for  the  Log  Power 
Chaimels  at  power  levels  above  l.OE-4% 
of  Rated  Thermal  Power  and  adds  the 
requirement  to  perform  surveillance 
requirements  and  operability  upon 
reinstatement  of  the  Log  Power  Level 
Trip. 

Date  of  issuance:  July  19, 1908 

Effective  date:  July  19. 1988 

Amendment  No.:  40 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  15. 1988  (53  FR  22402)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  19, 1968. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Louisiana  Power  and  Light  Company, 
Docket  No.  SS-382,  Waterford  Steam 
Electric  Station,  Unit  3.  SL  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  May  20, 
196a 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  removing  the 
organizational  charts  from  Section  6  in 
accordance  with  the  guidance  provided 
in  Generic  Letter  88-06  dated  March  22, 
1988.  This  action  supersedes  the 
licensee's  request  dated  December  23, 
1987  and  as  noticed  on  April  a  1988  (53 
FR  11373). 
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Date  of  issuance:  July  19, 1988 

Effective  date:  July  19. 1968 

Amendment  No.:  41 

Facility  Operating  Ucense  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  15. 1988  (53  FR  22404).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  19. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Mississippi  Power  k  Ligfal  Company, 
System  Energy  RestNuces,  Inc.  South 
Mississippi  Electric  Power  Associatioo. 
Docket  No.  50-416.  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County. 
Mississippi 

Dates  of  application  for  amendment: 
May  2. 1988.  as  revised  June  3. 1988 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  by  replacing  Figure  6.2.2- 
1.  "Offsite  Organization,"  and  Figure 
6.2.2-1,  "Unit  Organization."  with 
requirements  that  capture  the  essential 
aspects  of  the  organization  structure 
that  are  defined  by  these  figures. 

Date  of  issuance:  July  29. 1988 

Effective  date:  July  29, 1988 

Amendment  No.  45 

Facility  Operating  License  No.  NPF- 
29.  This  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Fecteral 
Register:  June  29. 1988  at  53  FR  24513. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  29, 198a 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hinds  Junior  College. 
McLendon  Library,  Raymond, 
Mississippi  39154 

Mississippi  Power  &  Light  Company, 
System  Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Dates  of  application  for  amendment: 
May  2. 1988.  as  revised  June  3, 1988 

Brief  description  of  amendment-  The 
amendment  changes  the  Technical 
Specifications  by  replacing  Figure  6.2.2- 
1,  "Offsite  Organization."  and  Figure 
6.2.2-1,  "Unit  Organization."  with 
requirements  that  capture  the  essential 
aspects  of  the  organization  structure 
that  are  defined  by  these  figures. 

Date  of  issuance:  July  29, 1988 


Effective  date:  July  29, 1988 

Amendment  No.  45 

Facility  Operating  License  No.  NPF- 
29.  This  amendment  revises  the 
Technical  Specifications  and/or  License. 

Date  of  initial  notice  in  Federal 
Register:  June  29. 1988  at  53  FR  24513. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  29. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  Hinds  Junior  College. 
McLendon  Library,  Raymond, 
Mississippi  39154 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2,  Scriba.  New 
York 

Date  of  application  for  amendment 
April  28.  1988 

Brief  description  of  amendment 
Revise  Technical  Specification  Table 
3.3.9-2  to  reduce  the  allowable  value  for 
the  Feedwater  System/Main  Turbine 
Trip  System  Reactor  Water  Level  -  High 
Level  8  from  less  than  or  equal  to  200.3 
inches  to  less  than  or  equal  to  203.8 
inches. 

Date  of  issuance:  July  25. 1988 

Effective  date:  July  25. 1988 

Amendment  No.:  7 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  15, 1988  (53  FR  22403).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  25, 1988. 

No  Significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  Gty  Electric  Company, 
Docket  Nos.  50-277  and  50-278.  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
January  20. 1987  as  supplemented  on 
February  26. 1988. 

Brief  description  of  amendments: 
These  amendments  modified  the 
Technical  Specifications  (TS)  in  the 
areas  of:  (a)  the  surveillance 
requirements  for  primary  coolant  sample 
analysis,  and  (b)  the  definition  of 
surveillance  frequency  for  the  diesel 
generators. 

Date  of  issuance:  July  18. 1988 


Effective  date:  July  la  1988 
Amendments  Nos.:  133  and  136 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  25. 1987  (52  FR  9579) 
The  supplemental  letter  provided 
supporting  information  requested  by  the 
staff  and  made  no  change  to  the  original 
amendment  request.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  la  198a 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library'  of  Pennsylvania. 
Education  Building,  (Commonwealth  and 
Walnut  Streets,  Harrisburg. 
Pennsylvania  17126. 

Tennessee  Valley  Authority.  Dockets 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1, 2  and  3, 
Limestone  County.  Alabama 

Date  of  application  for  amendments: 
June  1. 1988  (TS  245-T) 

Brief  description  of  amendments:  The 
amendments  modify  the  technical 
specifications  by  changing  the 
operability  requirements  for  the  Standby 
Gas  Treatment  System  and  the  Control 
Room  Emergency  Ventilation  System  to 
allow  system  modifications  and 
maintenance  needed  for  restart  to 
proceed  in  parallel  with  the  fuel 
inspection  and  reconstilution  program 
currently  in  progress. 

Date  of  issuance:  July  20, 1968 

Effective  date:  July  20, 1988,  and  shall 
be  implemented  within  60  days 

Amendments  Nos.:  151. 147, 122 

Facility  Operating  Licenses  Nos. 
DPR-33.  DPR-52  and  DPR-68: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  15. 1988  (53  FR  22407)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  20, 1988 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street.  Athens.  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville.  Tennessee  37902. 

NRC  Assistant  Director:  Suzanne 
Olack 
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The  Cleveland  Electric  Illuminating 
Company,  Duquesne  Light  Company, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  Toledo  Edison 
Company,  Docket  No.  50-440.  Perry 
Nuclear  Power  Plant,  Unit  No.  1,  Lake 
County,  Ohio 

Date  of  application  for  amendment: 
October  2. 1987 

Brief  description  of  amendment:  This 
amendment  revised  Section  4.2.1(2)  of 
the  EPP  to  reflect  changes  in  the 
sampling  procedure  for  Corbicu/a  from 
areas  adjacent  to  the  Perry  intake  and 
discharge  structures  to  sampling  of 
sediments  in  the  Perry  raw  water 
systems.  The  sampling  procedures  at  the 
Eastlake  Power  Plant  to  determine  the 
presence  of  Corbicula  are  also  revised. 

Date  of  issuance:  July  20. 1988 

Effective  date:  July  20, 1988 

Amendment  No.  15 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Environmental  Protection  Plan. 
Appendix  B  to  the  license. 

Date  of  initial  notice  in  Federal 
Register  March  9, 1988  (53  FR  7604)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  20, 1988  and  an 
Environmental  Assessment  dated  July  8. 
1988  (53  FR  27248  July  19. 1988). 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753  Main 
Street.  Perry,  Ohio  44081 

Wolf  Creek  Nuclear  Operating 
Corporation,  Kansas  Gas  and  Electric 
Company,  Kansas  City  Power  &  Light 
Company,  Kansas  Electric  Power 
Cooperative,  Inc.,  Docket  No.  50-482. 
Wolf  Creek  Generating  Station.  Coffey 
County,  Kansas 

Date  of  amendment  request: 
September  17. 1987 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  Figure  6.2-1  to  reflect  the 
removal  of  the  Manager  Nuclear 
Operations  Support  position  and  the 
name  change  of  the  Procurement  and 
Materials  Management  Division  in  the 
Operating  Corporation  Organization,  as 
well  as  the  removal  of  unnecessary 
detail  from  Figure  6.2-1. 

Date  of  Issuance:  July  15. 1988 

Effective  date:  July  15. 1988 

Amendment  No.:  17 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specincations. 

Date  of  initial  notice  in  Federal 
Register  November  4. 1987  (52  FR  42373) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  15. 1988. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Emporia  State  University. 
William  Allen  White  Library.  1200 
Commercial  Street.  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 


opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW..  Washington. 
DC.  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Director.  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
September  9, 1988.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 


any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  gpecificaiiy  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  ^ave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  fl5)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opporttmity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  ^555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW., 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  I>atagram  Identification 
Number  3737  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
luly  15  and  19, 1968,  as  supplemented 
July  21, 1988 

Brief  description  of  amendments:  The 
amendments  corrected  Technical 
Specification  4.8.1. 1.2.e.8(c)  to  recognize 
that  four,  rather  than  three,  diesel 
generator  trips  are  not  automatically 
bypassed  during  tests  simulating  a  loss- 


of-offsite  power  in  conjunction  with  an 
engineered  safety  features  actuation  test 
signal. 

Date  of  issuance:  July  22, 1988 

Effective  date:  July  15,  1988 

Amendment  Nos.:  90  and  71 

Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  July  2Z  1988. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street.  Charlotte.  North  Carohna 
28242 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

NRC  Project  Director:  David  B. 
Matthews 

Dated  at  Ruckville,  Maryland,  this  2iul  day 
of  August.  1988. 

For  the  Nuclear  Regulatory  Commission 

Steven  A.  Varga. 

Director.  Division  of  Reactor  Pmjectsl /It. 
Office  of  Nuclear  Reactor  Regulation. 

I  Doc.  88-17938  Filed  8-9-^;  8;45  am| 

BILUNG  CODE  7590-0 1-0 


I  Docfcet  No*.  5fr-327  And  50-32«;  UecfiM 
No*.  DPR-77  And  DPR-791 

Tennessee  VaUey  Authority,  Sequoyah 
Nuclear  Plant,  Units  1  and  2;  Issuance 
of  Director's  Decision 

Notice  is  hereby  given  that  the 
Director,  Office  of  Special  Projects,  has 
taken  action  with  regard  to  Petition  for 
Action  under  10  CFR  2.206  received  from 
Mr.  Albert  Bates,  on  behalf  of  certain 
named  individuals,  dated  March  24. 
1988,  with  respect  to  the  Sequoyah 
Nuclear  Plant.  The  Petition  requested 
that  the  Commission  issue  an  immediate 
emergency  order  suspending  full  power 
operation  of  the  facility  until  remedial 
action  can  be  taken.  The  Petition 
asserted  as  grounds  for  this  request  that 
the  licensee  has  failed  to  meet  the 
requirements  of  Regulatory  Guides  1.9 
and  1.108  with  respect  to  the  capacity 
margin  and  performance  testing  of  the 
Emergency  Diesel  Generator  (EDG) 
system. 

By  letter  dated  March  28, 1988,  the 
Director  of  the  Office  of  Special  Projects 
denied  the  Petitioner's  request  for 
emergency  action  and  notified  the 
Petitioner  that  a  decision  would  be 
issued  regarding  the  Petitioner's 
technical  concerns.  The  staff  has  now 
completed  its  evaluation  of  these 


V 
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concerns  and  the  Director  of  the  Office 
of  Special  Projects  has  determined  to 
deny  the  Petition.  The  reasons  for  this 
denial  are  explained  in  the  "Director's 
Decision  Under  10  CFR  §  2.206."  (DD- 
8ft-12)  which  is  available  for  public 
inspection  in  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC  20555.  A  copy  of  this 
decision  will  be  filed  with  the  Secretary 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  Regulations.  As  provided 
by  this  regulation,  the  decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  of  the  decision  unless  the 
Commission  on  its  own  motion  institutes 
a  review  of  the  decision  within  that 
time. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  August.  1988. 

For  the  Nuclear  Regulatory  Commission. 
lames  G.  Parllow, 
Director.  Office  of  Special  Projects. 
|FR  Doc.  88-180,55  Filed  8-9-88:  8:45  am) 
BILLING  CODE  7S90-01-M 

[Docket  Not.  50-361  and  50-362] 

Southern  California  Edison  Co.,  et  al.; 
Issuance  of  Amendments  To  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  64  to  Facility  Operating 
License  No.  NPF-10  and  Amendment 
No.  53  to  Facility  Operating  License  No. 
NPF-15.  issued  to  Southern  California 
Edison  Company.  San  Diego  Gas  and 
Electric  Company.  The  City  of  Riverside. 
California  and  The  City  of  Anaheim. 
California  (the  licensees),  which  revised 
the  Technical  Specifications  for 
operation  of  the  San  Onofre  Nuclear 
Generating  Station.  Units  2  and  3. 
located  in  San  Diego  County.  California. 

The  amendment  was  effective  as  of 
the  date  of  issuance. 

These  amendments  revise  a  number  of 
Technical  Specifications  (TS),  and  are  in 
partial  response  to  applications  for 
amendments  designated  as  PCN-231. 
233  and  234.  The  Technical 
Specifications  that  are  changed  by  each 
PCNare  as  follows:  PCN-231— Figure 
3.1-2  of  TS  3/4.1.3.6.  "Regulating  CEA 
Insertion  Limits";  PCN-233— TS  3/4.10.2. 
"Group  Height.  Insertion  and  Power 
Distribution  Limits."  and  Tables  2.2-1 
and  3.3-1;  and  PCN-234— TS  3/4.5.1. 
"Safety  Injection  Tanks." 

The  applications  for  the  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commissions  rules  and  regulations.  The 


Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
March  31. 1988  (53  FR  10452).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  that  an 
environmental  impact  statement  will  not 
be  prepared  and  that  issuance  of  the 
amendments  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  applications  for 
amendments  dated  December  14. 1987 
and  supplemental  letters  dated  April  14 
and  May  6, 1988,  (2)  Amendment  No.  64 
to  License  No.  NPF-10  and  Amendment 
No.  53  to  License  No.  NPF-15.  (3)  the 
Commission's  related  Safety  Evaluation 
and  (4)  the  Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  and  at  the  General 
Library.  University  of  California.  P.O. 
Box  19557.  Irvine.  California  92713.  A 
copy  of  items  (2).  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects  III 
IV.  V  and  Special  Projects. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  August  1988. 

For  The  Nuclear  Regulatory  Commission. 
D.E.  Hickman, 

Project  Manager.  Project  Directorate  V. 
Division  of  Reactor  Projects — ///,  IV.  Vand 
Special  Projects.  Office  of  Nuclear  Reactor 
Rf^gulation. 

|FR  Doc.  88-18053  Filed  8-9-88:  8:45  am] 

BILLINO  CODE  7S90-01-M 

[Docket  Nos.  50-361/362) 

Soutliern  California  Edison  Co.  et  al; 
Partial  Denial  of  Amendments  to 
Facility  Operating  Licenses  and 
Opportunity  For  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  part  of  a  request  by  Southern 
California  Edison  Company.  San  Diego 
Gas  and  Electric  Company,  The  City  of 
Riverside.  California  and  the  City  of 
Anaheim.  California  (licensees)  for 
amendments  to  Facility  Operating 
License  Nos.  NPF-10  and  NPF-15.  issued 


to  the  licensees,  for  operating  of  the  San 
Onofre  Nuclear  Generating  Slateion 
(SONGS),  Units  2  and  3,  located  in  San 
Diego  County,  California,  The  Notice  of 
Consideration  of  Issuance  of 
Amendments  was  published  in  the 
Federal  Register  on  March  31. 1988  >(53 
FR  10452). 

The  amendments,  as  proposed  by  the 
licensees,  would  revise  Technical 
Specification  (TS)  Surveillance 
Requirement  4.3.3, 2(a)  by  changing  the 
frequency  of  performance  of  the  Incore 
Detection  System  Channel  Chech  from  7 
days  to  31  Effective  Full  Power  Days. 
The  proposed  change  would  allow 
verification  of  incore  detector 
operability  to  be  performed  in 
conjunction  with  other  routine 
surveillances. 

The  staff  finds  that  there  are  plant- 
unique  characteristics  of  SONGS  2  or  3 
which  would  justify  deviation  from  the 
Incore  Detection  System  Operability 
Requirements  specified  in  the  Standard 
Technical  Specifications.  In  addition, 
the  staff  does  not  consider  the  reported 
error  introduced  by  a  single  soft 
(undetected)  detector  failure  to  be 
insignificant.  The  degree  of  compromise 
to  measurement  quality  which  is 
acceptable  is  a  judgment  which  should 
be  considered  generically. 

By  September  9, 1988,  the  licensees 
may  demand  a  hearing  with  respect  to 
the  denial  described  above  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  written 
petition  for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  for  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service.  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room  1717  H  Street.  NW.. 
Washington  DC.  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  Charles  R.  Kocher,  Esq..  Southern 
California  Edison  Company.  2244 
Walnut  Grove  Avenue,  P.O.  Box  8(X), 
Rosemead.  California  91770.  and  Orrick. 
Herringfon  &  Sutcliff.  Attn:  David  R. 
Pigott.  Esq.,  600  Montgomery  Street,  San 
Francisco.  California  94111. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendments  dated  December  14. 1987, 
and  (2)  the  Commission's  Notification  of 
Denial  forwarded  to  the  licensees  by 
letter  dated  April  19, 1988.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW..  Washington.  DC. 
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and  at  the  General  Library.  University  of 
California  at  Irvine,  Irvine.  California 
92713.  A  copy  of  Item  (2)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects — 
III.  IV,  V  and  Special  Projects. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  AuRiisI  1988. 

For  the  Nuclear  Regulatory  Commissiun. 
Donald  E.  Hickman, 

Project  Manager.  Project  Director  V,  Division 
of  Reactor  Projects — ///.  IV.  V  and  Special 
Projects. 

|FR  Doc.  88-18054  Filed  8-9-88;  8:45  Hm| 
BILLING  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash  (202)  272-2124. 

Upon  Written  Request.  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

Newf 

Revised  Proposed  Rule  na-3 
File  No.  270—321 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
[44  U.S.C.  3501,  et  seq.  ],  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  revised 
proposed  Rule  lla-3  under  the 
Investment  Company  Act  of  1940  |15 
U.S.C.  80a,  e/seg.j. 

Revised  proposed  Rule  lla-3  would 
allow  certain  open-end  investment 
companies  and  their  principal 
underwriters  to  make  certain  exchange 
offers  to  their  own  shareholders  or  to 
shareholders  of  another  fund  in  the 
same  group  of  funds. 

Revised  proposed  Rule  lla-3  would 
add  an  estimated  annual  burden  of  two 
hours  per  open-end  investment  company 
that  chose  to  rely  on  the  rule.  If  all  open- 
end  investment  companies  relied  on  the 
rule,  then  the  total  annual  burden  is 
estimated  to  be  4,900  hours.  The 
estimated  average  burden  hours  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Robert 
Neal  at  the  address  below.  Direct  any 
comments  concerning  the  accuracy  of 
the  estimated  average  burden  hours  for 


compliance  with  SEC  rules  and  forms  to 
Kenneth  A.  F"ogash,  Deputy  Executive 
Director,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
W.ishington,  DC  20549-60004,  and 
Robert  Neal,  Clearance  Officer,  Office  of 
Management  and  Budget,  Room  3228 
New  Executive  Office  Building, 
Washington,  DC  20503. 
lonalhan  G.  Katz, 
Sccrt'lary. 
July  29.  1988. 

|FR  Dor.  88-18041  Filed  8-9-88:  8:45  anij 
BILLING  CODE  B010-01-M 

(Rel.  No.  IC-16515;  812-70401 

Imperial  Portfolios,  Inc.;  Application 

August  4.  1988. 

AGENCV:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Imperial  Portfolios,  Inc. 
(the  "Fund"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  Section  6(c) 
from  the  provisions  of  sections  2(a)(32). 
2(a)(35),  22(c),  22(d)  and  Rule  22c-l 
promulgated  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  to  permit  the  Fund  to 
impose  a  contingent  deferred  sales 
charge  ("CDSC")  on  certain  redemptions 
of  shares  of  its  High  Yield  Institutional 
Fund  and  other  existing  and 
subsequently  created  series  of  the  Fund. 

Filing  Date:  The  application  was  filed 
on  May  26, 1988.  An  amendment,  the 
substance  of  which  has  been  set  forth  in 
a  letter  to  the  Commission,  dated  August 
3, 1988,  and  which  thus  is  included 
herein,  will  be  filed  during  the  notice 
period. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
August  29, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant(s)  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 


Applicants,  9275  Sky  Park  Court,  Sun 
Diego,  California  92123,  Attention: 
Robert  W.  Blanchard.  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Chretien-Oar.  Law  Clerk.  (202) 
272-3022  or  Curtis  R.  Hiiliard,  Special 
Counsel  at  (202)  272-3030  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)258-^300). 

Applicant's  Representations 

1.  The  Fund  is  a  series  company 
registered  as  an  open-end  management 
investment  company  under  the  1940  Act 
and  is  organized  as  a  Maryland 
corporation.  On  April  12, 1988.  the  Fund 
filed  a  post-effective  amendment  to  its 
registration  statement  under  the 
Securities  Act  of  1933  and  the 
Investment  Company  Act  of  1940.  The 
Fund  proposes  to  commence  a  public 
offering  of  the  shares  of  the  High  Yield 
Institutional  Fund  ("Institutional  Fund") 
upon  the  effectiveness  of  a  post- 
effective  amendment  amending  such 
post-effective  amendment.  The  Fund 
requests  that  the  order,  if  granted,  apply 
to  any  future  series  of  the  Fund  that 
imposes  a  contingent  deferred  sales 
charge  under  the  same  circumstances 
described  herein. 

2.  The  Fund's  principal  underwriter 
and  distributor  is  First  Imperial  Investor 
Services,  Inc.  ("Principal  Underwriter"). 
Caywood-Christian  Capital 
Management,  Inc.  is  the  Fund's 
investment  adviser  for  the  Institutional 
Fund. 

3.  Applicant  proposes  to  offer  the 
shares  of  the  Institutional  Fund  with  a 
maximum  front-end  sales  charge 
("FESC")  of  1.25%  of  the  offering  price. 
In  addition,  a  contingent  deferred  sales 
charge  ("CDSC")  will  be  imposed  on 
certain  redemptions  of  shares  of  the 
Institutional  Fund.  The  amount  of  the 
CDSC  imposed,  if  any,  will  depend  on 
the  period  of  time  that  the  shares  being 
redeemed  have  been  held  by  the 
redeeming  shareholder.  The  CDSC  will 
be  two  percent  of  the  amount  redeemed 
for  shares  held  less  than  six  months;  one 
percent  for  shares  held  less  than  a  year: 
.75  percent  for  shares  held  less  than  two 
years;  .50  percent  for  shares  held  less 
than  three  years;  and  .25  percent  for 
shares  held  less  than  four  years.  No 
charge  will  be  assessed  on  shares  being 
redeemed  after  four  years  or  on  shares 
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acquired  through  the  reinvestment  of 
dividends  or  distributions.  Furthermore, 
no  charge  will  be  imposed  on  the 
amount  of  redemption  proceeds  equal  to 
the  increase,  if  any,  in  the  net  asset 
value  of  the  shares  over  the  net  asset 
value  of  the  shares  at  the  time  of 
purchase.  Shares  redeemed  will  be  first 
charged  against:  1.  shares  held  over  four 
years;  2.  shares  acquired  through  the 
reinvestment  of  dividends  or 
distributions:  3.  shares  representing  any 
increase  in  net  asset  value  over  such 
value  of  the  shares  at  time  of  purchase: 
and  4.  shares  purchased  less  than  four 
years  prior  to  the  dale  of  redemption. 
The  proceeds  of  the  CDSC  will  be  paid 
to  the  Principal  Underwriter. 

4.  The  Fund  does  not  propose  to  waive 
the  CDSC  under  any  circumstances, 
because  the  circumstances  under  which 
waivers  typically  are  given  to 
shareholders,  such  as  (i)  the  death  or 
disability  of  the  shareholder  or  (ii) 
distributions  from  retirement  plans,  are 
not  applicable  to  the  institutional 
investors  to  whom  shares  of  the 
Institutional  Fund  will  be  offered. 

5.  The  fund  proposes  to  finance 
distribution  expenses  for  the 
Institutional  Fund  under  a  distribution 
plan  adopted  pursuant  to  Rule  12b-l 
under  the  1940  Act  ("Plan").  The 
distribution  fees  will  be  paid  to  the 
Principal  Underwriter  to  reimburse  the 
Principal  Underwriter  for  expenses 
directly  or  indirectly  incurred  in  the 
distribution  of  shares  and  the 
administration  of  shareholder  accounts. 
The  Principal  Underwriter  may  pay 
maintenance  fees  to  selected  dealers 
who  have  entered  into  a  sales 
agreement  with  the  Principal 
Underwriter.  In  the  review  of  the  Plan 
pursuant  to  12b»-l  under  the  1940  Act, 
the  board  of  directors  of  the  Fund  will 
consider  the  use  by  the  Principal 
Underwriter  of  revenues  raised  by  the 
CDSC  and  the  front-end  sales  charge. 

6.  The  FESC  together  with  the  CDSC 
and  any  maintenance  fees  paid  under 
the  Plan  will  not  exceed  the  maximum 
sales  charge  permitted  under  the  rules  of 
the  National  Association  of  Securities 
Dealers. 

Applicant's  Legal  Conclusions 

1.  The  exemptions  requested  are 
appropriate,  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Investors  will  have  the 
advantages  of  reduced  transaction  costs 
on  their  investments  in  shares  of  the 
Institutional  Fund  as  a  result  of  the 
CDSC  because  the  Fund  will  be  able  to 
charge  a  low  FESC.  The  CDSC  will 
permit  more  of  the  offering  price  to  be 


invested  in  shares  of  the  Institutional 
Fund. 

2.  In  addition,  the  CDSC  is 
appropriate  as  a  means  of  compensating 
for  maintenance  fees  and  other 
expenses  of  distribution  and 
shareholder  account  administration  that 
would  have  been  paid  under  the  Plan 
had  the  early  redemption  of  shares  not 
occurred.  The  payment  of  maintenance 
fees  permits  the  Fund  to  pay 
commissions  over  a  four  year  period 
instead  of  a  lump  sum  commission  at  the 
time  of  sale.  However,  the  early 
redemption  of  shares  precludes  the 
Principal  Underwriter  or  selected  dealer 
who  sold  such  shares  from  receiving 
such  maintenance  fees.  The  CDSC  is 
intended  to  compensate  the  Principal 
Underwriter  for  the  loss  of  such 
maintenance  fees.  All  or  a  portion  of  the 
CDSC  may  be  reallowed  to  the  selected 
dealer  who  sold  the  shares  redeemed.  In 
addition  to  foreshortening  the  period  for 
which  maintenance  fees  are  paid,  the 
redemption  of  shares  reduces  the  base 
on  which  the  distribution  fees  of  the 
Plan  are  calculated,  and  early 
redemption  prevents  the  recovery  of 
expenses  through  payments  under  the 
Plan.  By  imposing  a  lump  sum  payment 
in  the  form  of  a  CDSC  to  the  redeeming 
shareholder,  these  expenses  can  be 
recovered.  The  amount,  computation 
and  timing  of  the  CDSC  are  designed  to 
promote  fair  treatment  of  all 
shareholders. 

Applicant's  Conditions 

If  the  requested  order  is  granted. 
Applicant  agrees  to  the  following 
condition: 

1.  Applicant  will  comply  with  the 
provisions  of  Rule  12b-l  under  the  1940 
Act  and  as  it  may  be  amended  from  time 
to  time. 

2.  In  its  periodic  review  of  the  Plan 
pursuant  to  Rule  12b-l  under  the  1940 
Act,  the  board  of  directors  of  the  Fund 
will  consider  the  use  by  the  Principal 
Underwriter  of  revenues  raised  by  the 
CDSC  and  FESC.  fn  this  regard,  the 
board  will  consider  the  extent  to  which 
expenses  incurred  in  the  promotion  of 
sales  of  shares  have  been  offset  through 
payments  under  such  Plan  and  the 
receipt  of  CDSC  and  FESC. 

For  the  Commission,  by  the  Division  of 
investment  Management  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
|FR  Doc.  88-18088  Filed  8-9-88:  8:45  amj 
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(Release  No.  3S-24688] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ( 'Act") 

August  4,  1988. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction[s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  29, 1988  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s]  and/or 
declarantfs)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  he  granted  and/or 
permitted  to  become  effective. 

Northeast  Utilities  et  al.  (70-7304) 

Northeast  Utilities  ("Northeast"),  a 
registered  holding  company,  and  its 
subsidiaries.  Western  Massachusetts 
Electric  Company  ("WMECO")  and  The 
Quinnehtuk  Company  ("Quinnehtuk"), 
each  located  at  174  Brush  Hill  Avenue, 
West  Springfield,  Massachusetts  01069. 
The  Connecticut  Light  and  Power 
Company  ("CLAP"),  Northeast  Utilities 
Service  Company  ("NUSCO '),  The 
Rocky  River  Realty  Company  ("Rocky 
River"),  and  Northeast  Nuclear  Energy 
Company  ("NNECO ").  each  located  at 
Selden  Street,  Berlin.  Connecticut  06037. 
and  Holyoke  Water  Power  Company 
("Holyoke"),  located  at  Canal  Street. 
Holyoke.  Massachusetts  01040,  have 
filed  a  post-effective  amendment  to  their 
application-declaration  pursuant  to 
sections  6(a).  7.  9(a),  10, 12(b)  and  12(f) 
of  the  Act  and  Rules  43,  45  and  50(a)(5) 
promulgated  thereunder. 

By  order  dated  December  24. 1986 
(HCAR  No.  24282).  Northeast,  CL&P. 
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WMECO.  Quinnefuk,  NUSCO.  Rocky 
River,  and  NNECO  wore  authorized,  in 
relevant  part,  to  participatn  in  the 
Northeast  system  money  pool  ("Money 
Pool")  through  December  31.  1988. 
Northeast  was  authorized  to  make 
short-term  borrowings  of  up  to  SfiO 
million  aggregate  amount  at  any  one 
time  outstanding  to  be  evidenced  by 
notes  issued  to  banks  or  to  a  dealer  in 
commercial  paper,  to  make  open 
account  advances  to  its  subsidiary 
companies  and  to  participate  in  the 
Money  Pool  only  insofar  as  it  has  funds 
available  for  lending  through  the  Money 
Pool.  Northeast  now  proposes  to  amend 
its  application-declaration  to  permit  it  to 
effect  external  borrowings  from 
commercial  banks  and  other  lending 
institutions  for  the  additional  purpose  of 
providing  funds  through  the  Money  Pool 
to  certain  Money  Pool  participants.  Only 
NUSCO.  NNECO.  Rocky  River  and 
Quinnehtuk  will  be  eligible  to  borrow 
through  the  Money  Pool  the  proceeds  of 
Northeast's  external  borrowings.  The 
funds  derived  by  Northeast  from  short- 
term  borrowings  authorized  by  the 
Commission  will  be  applied,  together 
with  other  funds  available  to  Northeast, 
to  the  making  of  capital  contributions  or 
open  account  advances  to  its  subsidiary 
companies,  and  for  the  purpose  of 
providing  excess  funds  to  the  Money 
Pool  and  of  making  loans  through  the 
Money  Pool  to  NUSCO.  NNECO,  Rocky 
River  and  Quinnehtuk. 

Loans  from  the  proceeds  of  extenal 
borrowings  by  Northeast  will  bear 
interest  at  the  same  rate  paid  by 
Northeast  on  its  borrowings,  and  no 
such  loans  may  be  prepaid  if  that  would 
cause  Northeast  to  incur  additional 
costs,  unless  Northeast  is  made  whole 
for  such  additional  costs. 

Columbia  Gas  System.  Inc.,  et  al.  (70- 
7437) 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  20  Montchanin  Road, 
Wilmington.  Delaware  19807,  a 
registered  holding  company,  and  certain 
of  its  subsidiaries,  Columbia  Gas  of 
Ohio,  Inc.,  Columbia  Gas  of 
Pennsylvania,  Inc.,  Columbia  Gas  of 
Kentucky.  Inc..  Columbia  Gas  of  New 
York.  Inc..  Columbia  Gas  of  Virginia. 
Inc..  Columbia  Gas  of  Maryland.  Inc.. 
and  Lynchburg  Gas  Company 
("Lynchburg"),  all  located  at  200  Civic 
Center  Drive.  Columbua.  Ohio  4321.5, 
and  Columbia  Gulf  Transmission 
Company,  3805  West  Alabama  Avenue. 
Houston.  Texas  77027.  Columbia  Gas 
Development  Corporation.  5847  San 
Felipe.  Houston.  Texas  77027.  Columbia 
Gas  Development  of  Canada  LTD..  639- 
5th  Avenue.  SW.,  Calgary.  Alberta. 
Canada  T2P  0M9,  and  Commonwealth 


Gas  Pipeline  Corporation, 
Commonwealth  Gas  Services,  Inc.. 
Commonwealth  Propane.  Inc..  all 
located  at  800  Moorefield  Park  Drive. 
Richmond.  Virginia  23236.  and  Columbia 
Gas  System  Service  Corporation. 
Columbia  LNG  Corporation,  Columbia 
Hydrocarbon  Corporation,  Columbia 
Alaskan  Gas  Transmission  Corporation, 
Columbia  Coal  Gasification 
Corporation,  The  Inland  Gas  Company. 
Inc..  Tristar  Ventures  Corporation,  all 
located  at  20  Montchanin  Road, 
Wilmington.  Delaware  19807.  and  Big 
Marsh  Oil  Company,  Columbia  Natural 
Resources,  Inc.,  both  located  at  1700 
MacCorkle  Avenue.  SW..  Charleston. 
West  Virginia  25314  ("Subsidiaries"), 
have  filed  a  post-effective  amendment  to 
the  application-declaration  in  this 
matter  pursuant  to  sections  6(b),  9. 10. 
12(b)  and  12(0  of  the  Act  and  Rules  43, 
45  and  50(a)(5)  thereunder. 

By  prior  Commission  order  herein 
(HCAR  No.  24541,  December  23,  1987). 
Columbia  was  authorized  to  provide 
long  and  short-term  financing  to  its 
Subsidiaries  through  the  issuance  of 
installment  promissory  notes  and  the 
sale  of  common  stock  by  the 
Subsidiaries  to  Columbia,  and  through 
advances  on  open  account  or  through  an 
intrasystem  money  pool.  By  that  same 
order.  Columbia  was  authorized  through 
December  31.  1989.  among  other  things, 
to  borrow  up  to  $.500  million  from  a 
group  of  commercial  banks  under  a 
short-term  credit  agreement.  Since  that 
order.  Columbia  has  acquired  Lvnchburg 
(HCAR  No.  24599.  March  15. 1988). 

Columbia  proposes  to  incorporate 
Lynchburg  into  its  Subsidiary  financing 
arrangements  to  provide  Lynchburg  with 
financing  for  the  period  of  1988-1989.  To 
partially  fund  Lynchburg's  S3.200.tK)0 
capital  program.  Columbia  and 
Lynchburg  proposes  to  purchase  from 
Lynchbuig  up  to  Si  million  principal 
amount  of  installment  promissory  notes. 
These  loans  would  have  the  same  terms 
and  conditions  as  previously  approved 
by  the  Commission  for  the  other 
Subsidiaries.  Lynchburg's  short-term 
requirtmienls  through  1989  are  estimated 
to  be  up  to  $3,500,000.  Columbia  and 
Lynchburg  propose  to  fund  these 
requirements,  first,  through  open 
account  advances,  or  second,  through 
Intrasyst(!m  Money  Pool  Ijorrowings 
both  on  the  same  terms  and  conditions 
previously  approved  for  the  other 
Subsidiaries. 

Columbia  also  proposes  to  replace  the 
existing  $500  million  short-term  credit 
agreement  with  a  new  $500  million 
Credit  Facility  ("Facility").  The  Facility 
will  provide  a  form  of  note  for  the 
amount  of  each  participating  bank's 


commitment,  including  Morgan 
Guaranty  Trust  Company  of  New  York, 
as  agent,  and  will  permit  repayment  and 
reborrowing  throughout  the  renewable 
365-day  term  of  the  agreement,  expected 
to  be  executed  on  or  about  September 
30.  1988.  The  notes  will  bear  interest  al 
Columbia's  option  at  one  of  the 
following  rates:  the  fluctuating  F'rime 
Rate:  the  Adjusted  Certificate  of  Deposit 
Rate  fCD  ")  plus  V/'..:  or  the  Adjusted 
London  Interbank  Offered  Rate 
("LIBOR  ")  plus  •■''8%.  The  maturities  on 
the  notes  will  be:  up  to  30  days  for  Prime 
Rate  loans:  30.  60.  90  or  180  days  for  CD 
loans:  and  1.  2.  3  or  6  months  on  LIBOR 
loans.  In  addition,  an  annual 
commitment  fee  of  'A  \,  times  the 
amount  of  the  undrawn  portion  of  the 
commitment  will  be  paid  to  the 
participating  banks. 

For  the  Cnnimission.  by  the  Division  of 
Invcslmcnt  Management,  pursuant  to 
delegated  authority 
lonathan  G.  Kalz. 
Si'cnUiry 

|FR  Hoc,  88-18040  Fili-d  8-9-88;  fl  45  am| 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

August  4.  1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(0(1  )(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

American  Government  Income  F'und  Inc. 
Common  Stock.  S.Ol  Par  Value  (File 
No.  7-3658) 
Anchor  Glass  Container  Corp. 
Common  Stock.  S.Ol  Par  Value  (File 
No.  7-3659) 
Angell  Real  Estate  Co. 

Common  Stock.  $01  Par  Value  (File 
No.  7-3660) 
Atlanta  Gas  &  Light  Co. 
Common  Stock.  S5  Par  Value  (File  No 
7-3661 ) 
Blue  .\rrovv  PLC 
American  Depository  Shares.  .\'o  Par 
Value  (File  No.  7-3662) 
Calfed  Income  Partners.  LP. 

Depository  Units.  No  Par  Value  (File 
No.  7-3663) 
Crystal  Oil  Corp. 
Common  Stock.  S.Ol  Par  Value  (File 
No.  7-3664) 
Cyclops  Corp. 
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Common  Stock.  $1  Par  Value  (File  No. 
7-3665) 
Central  Louisiana  Electric,  Inc. 
Common  Stock.  $4  Par  Value  (File  No. 
7-3666) 
CML  Group  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-3667] 
CoastAmerica  Corp. 
Conunon  Stock,  $.01  Par  Value  (File 
No.  7-3668) 
Convertible  Holdings  Inc. 
Common  Stock.  $.10  Par  Value  (File 
No.  7-3669) 
Davis  Water  &  Waste  Industries,  Inc. 
Common  Stock.  $1  Par  Value  (File  No. 
7-3670) 
Fedders  Corp. 
$1.75  Cumulative  Convertible 
Exchange  Preferred  $1  Par  Value 
(File  No.  3671) 
First  Fidelity  Bancorp 
$2.15  Cumulative  Convertible  B 
Preferred  $1  Par  Value  (File  No. 
3672) 
First  Republic  Bancorp 

Class  A,  $1  Par  Value  (File  No.  7-3673) 
First  Boston  Strategic  Income  Fund  Inc. 
Common  Stock,  $.001  Par  Value  (File 
No.  7-3674) 
Freeport  McMoran  Cooper  Inc. 
Class  A.  $.10  Par  Value  (File  No.  7- 
3675) 
Freeport  McMoran  Gold  Co. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-3676) 
Grace  (W.R.)  &  Co.  (Holding  Co.) 
Common  Stock,  $1  Par  Value  (File  No. 
7-3677) 
Hills  Department  Stores,  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-3678) 
Hanson  Trust  PLC 
Warrants.  Purchase  1  ADS  at  $18  (File 
No.  7-3679) 
La-Z  Boy  Chair  Co. 
Common  Stock,  Si  Par  Value  (File  No. 
7-3680) 
Lincoln  National  Convertible  Securities 
Fund  Inc. 
Common  Stock,  $.om  Par  Value  (File 
No.  7-3681) 
MAI  Basic  Four  Inc. 
Common  Stock,  $.25  Par  Value  (File 
No.  7-3682) 
Michigan  Consolidated  Gas  Co. 
Common  Stock.  No  Par  Value  (File 
No.  7-3683) 
Monarch  Capital  Corp. 

Common  Stock,  $1  Par  Value  (File  No. 
7-3684) 
Morgan  Products  Ltd. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-3685) 
National  Fuel  Gas  Co.,  N.J. 
Common  Stock,  No  Par  Value  (File 
No.  7-3686) 
Nuveen  Municipal  Income  Fund 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3687) 


National  Heritage  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3688) 
Nova  Corp.  of  Alberta 
Common  Stock,  No  Par  Value  (File 
No.  7-3689) 
Plains  Petroleum  Co. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3690) 
PSI  Holdings  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-3691) 
R.B.  Industries  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-3692) 
Sahara  Casino  Partners,  LP. 

Depository  Units.  No  Par  Value  (File 
No.  7-3693) 
Savin  Corp. 
Convertible  Preferred  B,  $.80  Par 
Value  (File  No.  7-3694) 
Savis  Corp. 
Convertible  Preferred  D,  $.10  Par 
Value  (File  No.  7-3695) 
SCECORP  (Holding  Co.) 
Common  Stock.  $4.16  Par  Value  (File 
No.  7-3696) 
SCOR  U.S.  Corp. 
Common  Stock.  $.30  Par  Value  (File 
No.  7-3697) 
System  Integrators  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-3698) 
Texas  Industries,  Inc. 

Common  Stock,  $1  Par  Value  (File  No. 
7-3699) 
Thor  Industries,  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-3700) 
use  Corp. 
Common  Stock.  $4  Par  Value  (File  No. 
7-3701) 
American  Shared  Hospital  Ser\'ices 
Common  Stock,  No  Par  Value  (File 
No.  7-3702) 
Arctic  Alaska  Fisheries  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3703) 
First  Wyoming  Bankcorp. 
Common  Slock.  No  Par  Value  (File 
No.  7-3704) 
Grangers  Exploration  Ltd. 

Common  Stock,  No  Par  Value  (File 
No.  7-3705) 
Howtek  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-3706) 
Hudson  Foods  Corp. 

Class  A.  $.01  Par  Value  (File  No.  7- 
3707) 
Pauley  Petroleum  Inc. 

Common  Stock,  $1  Par  Value  (File  No. 
7-3708) 
Pegasus  Gold  Inc. 

Common  Stock.  No  Par  Value  (File 
No.  7-3709) 

Riser  Foods  Inc. 
Class  A,  No  Par  Value  (File  No.  7- 
3710) 


TRC  Co..  Inc. 

Common  Slock,  $.10  Par  Value  (File 
No.  7-3711) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  25.  1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  88-18042  Filed  8-9-88:  8:45  am| 
BILLING  CODE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  RAidwest  Stock  Exchange,  Inc. 

August  4. 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Bond  International  Gold,  Inc. 
Ordinary  Shares,  $.01  Par  Value  (File 
No.  7-3721) 
Wyse  Technology 
Common  Stock,  No  Par  Value  (File 
No.  7-3722) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  25. 1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
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copit?s  thereof  wHh  the  Secretary  of  the 
Sec'irrties  and  Exchai^  Commission. 
45<)  Fifth  Street.  NW..  Waahin^on.  DC 
2Q549.  Following  this  opportunity  for 
hearing.  theCommisaiQn  will  approve 
the  appliciitions  if  it  finds,  based  upon 
all  the  information  available  to  i1.  that 
the  extensions  ol  unlis^pd  tradins 
privileges  prujuant  to  sucfe  applications 
are  consistent  with  the  rmaiirtenam;e  of 
fair  H'nd.  ordcrh'  markets  and  the 
protection  of  investors. 

For  Iht  Comniiviion.  by  th«  Division  of 
Miirkcl  Rcguliition.  pursuiint  to  delegated 
iiulhorily. 
lonaUianG.  ICaiz, 
SfftcrfCary. 
|FR  L).)<:.  B8-1804.1  Filed  8-9-88:  8:45  .im| 

BILLING  CODE  B01(M)1-M 


Self-R«9uMory  Organfzations; 
AppfieatioTO  for  Utiirsted  Trading 
Privrteges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

Axisust  4.  ViHH. 

The  abo\ p  namfd  n.itional  securities 
exchange  has  filed  applications  with  the 
Straarititrs  and  Fxchangr  Commission 
pLirsiuint  to  section  T2(f]tlHB)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unhsted 
trading  privileges  in  the  following 
securities: 
City'Irust  Bancorp.  Inc. 

Common  Stock.  Sr2.5fl  Par  Value  (File 
No.  7-3642) 
Federal  Home  I,oan  Mortgage  Corp. 
Preferred  Stod^.  $10  Par  Value  (File 
No.  7-3643) 
Affiliated  PubUcatJwns.  IncL 
Series  A  Common  Stock.  S.t>1  Par 
Value  (File  No.  7-3e44) 
Spring  fndustries.  Fnc. 

Class  A  Common  Stock.  $.50  Par 
Value  (File  No.  7-3645) 
Blaekestane  Income  Trust  (The) 
Common  Stock.  S.Ol  Par  Value  (FiJie 
No.  7-3646.) 
Colonial  Intermediate  Higb  Inconw  Fund 
Shares  of  BerKfitJal  Interest.  No  Par 
Value  (File  No.  7-3647) 
Fmerald  Mortgage  Investmecrts 
Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-xT64«> 
Kemper  Irrtprmediate  Gn\>emment  Trust 
Shares  of  Beneficial  Fnrerest.  $.01  Par 
Value  (File  No.  Z-atJ-O) 
MFS  Multimarket  Total  Return  Trust 
Shares  oi  Beneficial  Interest.  No  Par 
Value  (File  No.  7-3650] 
Nuveen  Premium  Income  Municipal 
Fund  Inc. 
Common  Stock.  S.Ol  Piir  Value  (File 
No.  7-3651) 
Warner  Computer  Systems  Inc. 


Common  Stock.  SOI  Par  Vaiue  {File 

No.  7-3652) 
Amcast  Industrial  Corp. 
Common  Stock.  No  Par  Value  {File 

No- 7-3853) 
Comprehensive  Care  Corp. 
Common  Stock.  $.01  Par  Value  {File 

No.  7-3654) 
Diagnostic  Products  Corp. 
Common  Slock.  No  Par  Value  (File 

No-  7-3655), 
These  securilaes  are  listed  and 
registered  on  one  or  mnre  other  national 
securities  exchange  and  ajre  reported  in 
the  cnnsolidated  transaction  reporting 
system. 

Inferested  persons  are  invited  to 
submit  on  or  before  August  25. 1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  shouFd  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549,  Following  this  opportunity  for 
hearing,  the  Commission  wilt  approve 
the  applications  if  it  finds,  based'  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  11-ading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  purwsant  tw  dele«!ated 
authori'v. 
lonathanG.  Kalz, 
Sprrrlary. 
\VR  Uoc.  88-l>*044  KiJ^  »-9-tt«-.  ».4.V  am) 

BILUNG  CODE  6010-01-M 


SfftMtegulatory  Organtzatfons; 
Apptieattons  for  UnUsted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Phiiadelptiia  Stock  Exchange, 
Inc. 

August  4.  1988. 

The  above  named  national  securities 
exchange  has  Wed  applica-tions  with  the 
Securities  and  Exchange  Cowimrssion 
pursuant  to  section  12tf){TF(B|  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thesewrBtter.  for  unlisted 
trading  privilejjKS in-  t.fee  Eallowing 
securities^ 
Burlington  Resource*.  Inc. 

Common  Stock.  $.01  Par  Value  (File 
No.  7-3638) 
Minnesota  Power  &  Light  Company 

Commofl  Stock.  No  Par  Value  {File 
No.  7-3639) 
PAR  Technology  Corporation 

Common  Stock.  $.02  Par  Value  (File 
No.  7-3640) 
Spain  Fund,  Inc. 


Common  Stock,  $1  Par  Value  (File  No. 
7-3641) 
Comprehensive  Care  Corporation 
Common  Stock.  $.10  Par  Value  (File 
No.  7-3656) 
Oregon  Steel  Mills,  tnc. 

Common  Stock.  $.01  Par  Value  {File 
No.  7-3657) 
Chaparral  Sfeel  Company 

Common  Stock.  $.10  Par  Value  (File 
Na  7-3712) 
Freeport-McMoran  Copper  Company. 
Inc. 
Claas  A  Commxm  Stock.  $.10  Par 
Value  {File  No.  7-3713) 
Bank  of  .New  Eagland  Corporation 
Common  Stock.  Sa  Par  Vahifi  tFile  No. 
7-3714), 
Dixon  TicoodfifOf  a  Company 
Common  Stock.  SI  Par  Vaiae  (File  No. 
7-3715) 
Hawaiiaa  Electric  Industiies.  bac 
Common  Stock.  S3J»  •>•»  Par  Value 
(Fie  No.  7-3716) 
Symbol  Technofogies.  \nc. 

Common  STocfc.  $.01  Par  Value  {File 
No.  7-3717) 
Wheeling-Pittsburg  Steel  Corporation 
85  Cumulative  Preferred  (File  No.  7- 
3718) 
Wheel ing-Prttsburg  Steel  Corporation 
6%  Prior  Preferred  {File  .No.  7-3719) 
Wyse  Technology 
Common  Stock.  No  Par  Value  (File 
No.  7-3720) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  25.  1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportimity  for 
hearing!  the  Commission  will  approve 
the  application  If  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
exlensioos  of  unlisted  trading  privileges 
pursuant  to  such  apphcationa  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commis-sJoB.  by  the  Divisioo  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
fonathan  G.  Katz. 
Secretary. 
|FR  Doc.  88-18045  Filed  8-9-88;  8:45  am| 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  .Notice  of  reporting 
requirements  submitted  for  review. 

SUMMARV:  Under  the  provisions  of  the 
Papervvurk  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
on  or  before  September  9, 1988.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

Copies:  Request  for  clearance  fS.F. 
83),  supporting  statement,  and  other 
documents  submitted  tc^OMB  for  review 
may  be  obtained  from  rfie  Agency 
Clearance  Officer.  SuTjmit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  William 
Cline.  Small  Business  Administration, 
1441  L  Street.  NW.,  Room  200, 
Washington,  DC  20416.  Telephone: 
(202) 653-8538 


OMB  Reviewer:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503.  Telephone: 
(202) 395-7340 

Title:  A  Survey  of  Innovative  Activity 

Form  Nos.:  Survey 

Frequency:  On  occasion 

Description  of  Respondents:  The  survey 
provides  information  which  will 
enable  the  Office  of  Advocacy  to 
broaden  its  innovation  base.  It  will  be 
a  random  sampling  distributed  equally 
among  five  divisions:  construction; 
manufacturing;  transportation  and 
utilities;  finance,  insurance  and  real 
estate;  and  services. 

Annual  Responses:  3,855 

Annua/  Burden  Hours:  767.5 

Title:  Business  Development  Publication 
Survey 

Form  Nos.:  Questionnaire 

Frequency:  On  occassion 

Description  of  Respondents:  The  survey 
provides  information  that  will  allow 
the  SBA  to  evaluate  its  Business 
Development  Publications  on  a 
continuing  basis. 

Annua!  Responses:  24.000 

Annual  Burden  Hours:  4.000 

Title:  Procurement  Automated  Source 

System  Company 
Form  No.:  SBA  1167 
Frequency:  On  occasion 


Description  of  Respondents:  The  Small 
Business  Act,  as  amended,  requires 
productive  facilities  of  small  business 
concerns  and  to  coordinate  the  most 
effective  utilization  of  their  productive 
capacity. 

Annual  Responses:  40.000 

Annual  Burden  Hours:  6,700. 

William  A.  Cline, 

Chief.  Administralive  Information  Branch. 

[FR  Doc.  88-18014  Filed  8-9-88:  8:45  am) 

BILLING  CODE  «02S-01-M 

I  Application  No.  04/04-7246] 

Business  Capital  Investment  Co.,  Inc.; 
Application  for  License  To  Operate  as 
a  Small  Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1988))  by  Business 
Capital  Investment  Company,  Inc.,  327 
South  Road.  High  Point.  North  Carolina 
27280  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  provisions  of  section  301(d)  of 
the  Small  Business  Investment  Act  of 
1958  (the  Act),  as  amended  (15  U.S.C. 
661  et.  seq.]. 

The  proposed  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


Name 


Tifte  or  relationship 


-4- 


Percenlage 

of  shares 

owned 


John  Chung-San  Lee.  1903  Candelar  Drive,  High  Point,  North  Carolina  27260 

Judy  Wang  Lee.  1903  Candelar  Dnve.  High  Point.  North  Carolina  27260 

Wayne  C  Curry,  604  Blanton  Place.  Greenstxiro.  North  Carolina 

Christopher  S.  Liu.  42  Saddle  Rock  Drive,  Poughkeepsie.  New  York  12603 


President.  Director 

Vice  President.  Director 

Secretary/Treasurei 

General  Manager 


100 


The  Applicant,  a  North  Carolina 
corporation,  will  begin  operations  with 
81,000,000  of  paid-in  capital  and  paid-in 
surplus.  The  Applicant  will  conduct  its 
activities  primarily  in  the  States  of 
North  Carolina  and  South  Carolina. 

As  a  small  business  investment 
company  under  section  301(d)  of  the 
Act.  the  Applicant  has  been  organized 
and  chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  from  time  to  time,  and  will 
provide  assistance  solely  to  small 
business  concerns  which  will  contribute 
to  a  well-balanced  national  economy  by 
facilitating  ownership  in  such  concerns 


by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBAs 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  if  further  given  that  any  person 
may  not  later  than  30  days  from  the  date 
of  publication  of  this  Notice,  submit 


written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment.  Small  Business 
Administration,  1441  "L"  NW., 
Washington,  DC  20416. 

A  copy  of  the  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  the  High  Point,  North 
Carolina  area. 

(Cdtalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  August  4,  1988. 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

jFR  Doc.  88-18056  Filed  8-9-88:  8:45  am] 
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I  Apfvb&atian  Nsl  0«/06-«a97  r 

UNCO  Ventures,  inc.;  Applicatian  fo* 
License  to  Operate  as  a  Small 
Business  Investment  C(x 

An  appHcatioa  for  a  license  to  openate 
as  a  small  business  investment  company 
(SBICJ  under  the  provisions  of  section 
301|c|  of  the  Snail  BtBsines&  tirvtM'tment 
Act  ol  195*  as  aiaended.  (the  Act).  ( 1 5 
U.SwC.Q61  el  setf.\.  has  been  filed  by 
UNCO  Ventures,  inc.  tApplKaxit),  7th 
Flooe.  908  Faimia  Street  Itooston.  Texas 
7701O-'Va6a  with  IW  SmaU  Bbismess 
Administraticn  (SBA).  piirsu.ictt  to  13 
CFR  107.102  (1988)). 

The  officers,  directors  and  sole 
shareholders  of  the  A|ipli(.:aat  are: 

Name  and  Title 

John  Gatti.  3678  Hidden  Dr.  ^^602.  San 

Antonio.  Texas  78217,  President. 

Director 
Kevin  E.  Moyles.  5010  Grove  West  Blvd., 

Stafford,  Texas  77477,  Vice  President, 

Treasurer,  Secretary 
Harlon  E.  Martin.  Jr.,  1105  Wickersham. 

Houston.  Texas  77042,  Independent 

contractor 
Larrte  A.  Weil.  4407  Universitj'  Blvd., 

Dallas,  Texas  7520S,  Director 
Michael  E.  Gibbons,  T8209S;indy  Grove. 

Nassau  Bay.  Texas  77058,  Direc-tor 
Underwood.  Neuhaus  S  Co. 

Incorporated,  7th  Ftoor.  909  Fannrn 

Street,  Houston,  Texas  77m(J-1060, 

Sole  Shareholder  of  Record 

Underwood,  Neuhaus,  &  Co.  is  a 
wholly-owned  subsidiary  of  Franklin 
Financial  Services.  [nc_  which  is  wholly- 
owned  by  Franklin  Savings  Association. 
Franklin  Savings  Corpwrati-on.  One 
Franklin  Plaza,  Ottawa.  Kansas  66067, 
owns  95  percent  of  Franklin  Savings 
Association.  The  only  more-than-ten 
percent  shareholder  of  Franklin  Savings 
Corporation  is  Ernest  M.  Fleischer,  1240 
Huntington  Road.  Kan.sas  City,  Nfissouri 
6411,1. 

The  Applicant,  a  Delaware 
corporation,  will  begin  operations  with  a 
capitah-zatitm  of  $3,000,000  and  wfft 
conduct  its  operations  principaFly  nr  the 
State  of  Texas. 

Matters  involved  in  SUA's 
consider.itiofi  of  the  application  inclvde 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  th«?  probability  of 
successful  operHtiCTis  of  the  new 
company  umder  their  m^rKigement 
including  profitability  and  financial 
soimdness  m  accordanjce  with  the  Siuall 
Business  Investnwnt  Ad  and  flie  SB.-\ 
Rule*  and  Rejeuiations. 

Notice  is  hereby  given  that  arrv  person 
may.  not  Later  th<in  ;J0  days  from  the 
date  of  pubbcation  of  this  Notice,  submit 


written  comments  on  the  proposwf  SBJC 
to  thr'  Deputy  Associ.itr  Admini.stratur 
for  Invest  nient.  Stnall  Bd-sines* 
AdmuiEOratmn.  1441  "L"  Street.  X\V.. 
Wastwt^lioa.  DCaD41& 

A  copy  of  Ihis  notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  Houston,  Texas  area. 

(CntHlog  of  Federar  fJonresHc  AssistHno? 
Pro^jaraNft.  59  011.  Sraall  Business 
hTTPstTm^nf  C(jiTrparries/ 
RolMrt  G.  LinKherry. 

Deputy .  \ssutnate  .^dministnxtiir  hir 
Irrvts/menU- 

fFK  One.  m-tmn^  Ftfed  8-P'-aft  »A5  <iml 
BIUING  CODE  80Z5-O1-Nr 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  in  Compliance  With 
Section  t09  of  Public  Law  TOO- 202 

action:  Notice, 


SUMMARY:  The  United  Slates  Trade 
Representative  has  made  the  following 
determination  in  compliante  with  the 
rec^uirements  of  section  109  of  the 
continuing  resolution  on  the  Fiscal  Year 
1988  budget,  H.J.  Res.  395  (P.L.  100-202, 
101  Stat.  1329). 

EFFECTIVE  DATE:  )lci!y  19i  \9m. 
FOR  FURTHBt  ITOWMIIimi  COtCTACr. 
Beverfy  Vaijshaji.  Director  for 
Intematioaial  Go^emment  Procunernent 
Trade  Poiicy.  Office  of  the  U.&  Trade 
Representative  ("USTR)"".  (2052)  3R5- 
7;>05.  Written  coajments  or  54Abmrs»ion5 
frcMm  interested  parties  or  the  ptibLc  may 
be  directed  to  the  United  State*  Trade 
Representative.  KMD  17th  St.  .WV.. 
Washiaigton.  BC  20906.  Commenters 
should  siate  the  nature  of  their  interest 
and  should  discuss  the  reasons  and 
evidence  for  any  proposed  Funding  of 
discrimination.  Business  coniitientLal 
material  submitted  in  accordance  with 
the  provisions  of  15  CFR  2003.6  will  be 
accorded  confidential  treatment. 

Discussion: 

The  continoiniiresjilutton  of  the  Frscal 
Year  198aBad;gel:.  U.f.  Res.  395,  was 
signed  and  enacted  as  PuL  L  10O-21J2  on 
Dec.  22. 1967.  Section  ie)9(a).  o-f  PuK  I_ 
100-202  sets  forth  cetatn  rei^uirements 
and  piroteibitioos  applicable  to  Federal 
public  WCTrks  pwocjirement.  Section 
109(.c)  re(4uires  the  USTR  to  maintain  a 
list  of  certain,  foreigr.  cottntries  ("Section 
109'  Lis*")-  This  list  was  published 
inrtiaHy  on  December  30,  1987  (52  FR 
49244f.  £t  tnefadied  Japan,  as  requireif  liy 
section  109(a).  but  inckidetl  no  odwr 
countrii's  at  that  lime. 


St'ctionlCB(bI  pcTTvides  that  not  later 
than  30  duys  after  eoatrtmi-nt  of  Pub.  L. 
100-202.  the  USTR  shall  determine 
whether  oth«?r  foreign  ccuntriies  deny 
fair  and  equitable  market  opportixpiUes 
for  products  and  services  of  the  Uruted 
States  in  bidiritnj!  and  pmcurement  for 
certain  cafistrmctiion  protec-ls.  The 
relevant  suich  piFt>j«r;tsare  those  that 
cos.t  caore  than  SSflOJDOO  and  are  funded 
(in  whole  or  in  part)  by  the  government 
of  such  foreign  country  ur  by  an  entity 
controlled  directly  or  iixdirectly  by  siich 
foreign  country.  If  a  foreign  cotintry  is 
found  to  deny  such  opportunities,  liie 
USTR  must  then  include  that  country  on 
the  Section  10?1  List. 

In  making  his  determination  under 
section  logtb).  the  USTR  is  required  to 
take  into  account  information  otitaiaed 
in  preparing  the  report  submitted  under 
section  lai(b)  of  the  Trade  Act  of  1974 
and  such  other  rnformalion  or  evidence 
as  is  available  concerning 
discrimination  in  eoostmctiion  pmjiirects 
agaircst  United  Stales  praduiTts  and 
servirres.  The  legislative  history  of 
section  109  directs  the  USTR  to  pay 
special  attention  to  information  which  is 
supplied  either  informally  or  formally  by 
U.S.  architecture,  construction,  and 
engineering  companies. 

In  compliance  with  the  30  day 
rei|uirement  described  abo\  e,  the  USTR 
issued  a  second  notice  on  Jarrnary  2f . 
1988  (,53  FR  2140)  staling  that  on  Ihe 
basi.s  of  the  informa-ti«n  avi»i]aWe  to  us 
in  the  short  Lime  between  enactment  of 
Pub.  L.  l(K)-202  and  that  date,  including 
information  substitted  to  u*  h> 
construction  inchistry  associatiorrs  and 
United  States  Constrtiction  companies 
ai'tive  in  international  con-struction. 
sufficient  informatioir  was  nat  available 
to  permit  the  USTR  to  make  a  board, 
formal  determination  with  re?»pect  to 
any  other  foreign  cowrtry  that  such 
r:ountry  is  deaytng  54ich  fair  and 
equitable  market  opportunitres.  We  al.so 
a-inounc-pd  that  the  USTR  will  add  to 
the  S«?ction  109  List  at  ary  time  if 
sufficient  tnformatmn  indicates  (hat  any 
country  is  dettying  siich  fair  and 
equitable  market  opportunities. 

Since  the  enaclement  of  Pub.  L  100- 
202.  WT?  have  gathered  such  information 
as  is  a■va^laWe  and  received  public 
comment  froR'r  interested  pa^rlies  on 
foreign  government  procmemenl 
pracbces  in  pubhc  construction  projects 
in  foreign  conrrtriei;.  Fn  tht?  course  of  our 
review  implementing  this  law, 
informatton  crmcpming  the  legrd 
framework  for  foreign  government 
procurement  policies  in  the  constrtiction 
field  hafl  been  otbained.  While  it  sh<jws 
that  many  obtecti<5na-ble  policies  do 
f!xist  within  the  legal  framework  of 
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other  countries,  comments  received  from 
interested  parties  concerning  the  real 
market  experiences  of  U.S.  suppliers 
within  those  frameworks  in  foreign 
countries  have  not  produced  any 
recommendation  that  action  with  regard 
to  specific  countries  be  taken  under 
section  109(c).  Therefore,  the  list 
published  on  December  30, 1987,  at  FR 
49244  will  remain  in  effect  as  the  Section 
109  List. 

In  our  ongoing  efforts  to  comply  with 
the  requirements  of  Pub.  L.  100-202.  the 
LISTR  will  continue  to  review 
information  submitted  by  interested 
parties  regarding  experiences  in  the 
market  place  which  indicate  that  any 
specific  foreign  country  should  be 
reexamined  for  addition  to  the  Section 
109  List.  Any  further  changes  to  the  list 
will  be  published  in  the  Federal  Register 
as  decisions  are  taken  by  the  USTR. 
Sandra  Kristoff, 

Executive  Director  for  Policy  Coordination 
Chairwoman.  Trade  Policy  Staff  Committee. 
[KR  Doc.  88-18027  Filed  8-9-88;  8:45  am] 

BILLING  CODE  319<M>t-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(CGD  88-0601 

Towing  Safety  Advisory  Committee 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meetings. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Act  (Pub.  L.  92- 
463:  5  U.S.C.  App.  I),  notice  is  hereby 
given  of  a  meeting  of  the  following 
subcommittee  of  the  Towing  Safety 
Advisory  Committee  (TSAC): 

1.  The  subcommittee  on  Personnel 
Safety  and  Workplace  Standards  will 
meet  on  August  24, 1988  in  Room  6103  at 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC. 
The  meeting  will  begin  at  9:00  a.m.  The 
agenda  for  the  meeting  follows: 

(a)  Programs  for  Chemical  Drug  and 
Alcohol  Testing  for  Commercial  Vessel 
Personnel  (as  published  in  the  Federal 
Register  on  July  8, 1988— FR  25-926). 

Attendance  is  open  to  the  public. 

Members  of  the  public  may  present 
oral  or  written  statements  at  the 
meeting.  Additional  information  may  be 
obtained  from  the  Executive  Director  of 
TSAC  at  U.S.  Coast  Guard 
Headquarters,  Room  2420,  2100  Second 
Street,  SW.,  Washington,  DC  20593-0001 
or  by  calling  (202)  267-0449. 


Dated:  August  4.  1088. 
R.J.  Asaro, 

Commander.  U.S.  Coast  Guard.  Executive 
Director.  Towing  Safety  Advisory  Committee. 
(FR  Doc.  88-18072  Filed  8-9-88:  8:45  am] 
BILLING  CODE  4910- 14-M 

Maritime  Administration 

Change  of  Name  of  Approved  Trustee 

Notice  is  hereby  given  that  effective 
June  6, 1987,  InterFirst  Bank  Houston. 
N.A.,  Houston,  Texas,  was  merged  with 
and  into  RepublicBank,  Houston,  Texas, 
under  the  Charter  of  the  latter  and  under 
the  title  First  Republic  Bank  Houston, 
N.A. 

Dated:  August  4, 1988. 

By  Order  of  the  Maritime  Administrator. 
lames  E.  Saari, 
Secretary. 
|FR  Doc.  88-18117  Filed  8-9-88;  8:45  am) 

BILLING  CODE  4910-81-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  5.  1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number.  1545-0173. 

Form  Number.  4563. 

Type  of  Review:  Revision. 

Title:  Exclusion  of  Income  for 
Residents  of  American.  Samoa. 

Description:  Used  by  bona  fide 
residents  of  American  Samoa  whose 
income  is  from  sources  within  American 
Samoa,  Guam,  and  the  Northern 
Mariana  Islands  to  the  extent  specified 
in  Internal  Revenue  Code  section  931. 
This  information  is  used  by  the  Service 
to  determine  if  an  individual  is  eligible 
to  exclude  possession  source  income. 

Respondents:  Individuals  and 
households. 


Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Response:  25  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  41 
hours. 

Clearance  Officer.  Garrick  Shear, 
(202)  535-4297,  Internal  Revenue 
Service,  Room  5571,  1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 

0\1B  Reviewer.  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Mangement  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20.503. 
Lois  K.  Holland, 

Departmental  Reports  Monai^vment  Officer. 
|FR  Doc.  88-18085  Filed  8-9-«8;  8:45  am] 
BILLING  COOE  4aiO-25-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  4.  1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0110. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Declaration  by  Person  Who 
Processed  Goods  Abroad. 

Description:  This  declaration  is 
needed  to  insure  duty  free  entry  of 
articles  which  were  exported  for 
processing  and  brought  back  into  the 
U.S. 

Estimated  Number  of  Respondents: 
730. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,260. 

Clearance  Officer  B.J.  Simpson,  (202) 
566-7529,  U.S.  Customs  Service,  Room 
6426,  1301  Constitution  Avenue.  NW., 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880.  Office  of  Management 
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and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
\VR  Doc.  88-18086  Filed  8-9-88:  8:45  am| 

BILLING  CODE  U10-25-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  4. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0960. 

Form  Number:  1041S. 

Type  of  Review:  Revision. 

Title:  U.S.  Fiduciary  Income  Tax 
Return  for  Nontaxable  Simple  Trusts. 

Description:  Internal  Revenue  Code 
section  6012  requires  that  an  annual 
income  tax  return  be  filed  for  trusts. 
Data  is  used  to  determine  that  the  trusts 
and  beneficiaries  filed  the  proper 
returns  and  paid  the  correct  tax. 

Respondents:  Individuals  and 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
25.000. 

Estimated  Burden  Hours  Per 
Response:  48  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
20.083  hours. 

OMB  Number:  1545-0986. 

Form  Number:  1120-DF. 


Type  of  Review:  Revision. 

Title:  U.S.  Income  Tax  Return  for 
Designated  Settlement  Funds  (Under 
section  468B). 

Description:  IRS  uses  Form  1120-DF 
to  monitor  the  activities  of  designated 
settlement  funds  and  to  collect  the  tax 
on  income  under  section  468B. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Burden  Hours  Per 
Response:  2  hours  and  49  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
281  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  535-4297,  Internal  Revenue 
Service,  Room  5571. 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  88-18087  Filed  8-9-88:  8:45  am) 
BILLING  CODE  481(>-2S-M 


Internal  Revenue  Service 

Tax  Counseling  for  the  Elderly; 
Availability  of  Application  Packages 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Availability  of  application 

packages. 

SUMMARY:  This  document  provides 
notice  of  the  availability  of  Application 
Packages  for  the  1989  Tax  Counseling 
for  the  Elderly  Program. 
DATE:  Application  packages  are 
available  from  the  IRS  at  this  time.  The 
deadline  for  submitting  an  application 
package  to  the  IRS  for  the  1989  Tax 
Counseling  for  the  Elderly  Program  is 
September  9, 1988. 

ADDRESS:  Application  Packages  may  be 
requested  by  contacting:  Internal 
Revenue  Service,  Tax  Counseling  for  the 


Elderly  Program,  Taxpayer  Service 
Division,  TR:T:I.  Room  7215, 1111 
Constitution  Ave.,  NW.,  Washington. 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marion  Butler,  Taxpayer  Service 
Division,  TR:T:I,  Room  7215,  Internal 
Revenue  Service,  1111  Constitution 
Ave.,  NW.,  Washington,  DC  20224,  (202) 
566-4904.  This  telephone  number  is  not 
toll-free. 

SUPPLEMENTARY  INFORMATION: 

Authority  for  the  Tax  Counseling  for  the 
Elderly  (TCE)  Program  is  contained  in 
section  163  of  the  Revenue  Act  of  1978 
(92  Stat.  2810).  Regulations  were 
published  in  the  Federal  Register  at  44 
FR  72113  of  December  13, 1979.  Section 
163  gives  the  Internal  Revenue  Service 
authority  to  enter  into  cooperative 
agreements  with  private  of  public  non- 
profit agencies  or  organizations  to 
establish  a  network  of  trained 
volunteers  to  provide  free  tax 
information  and  return  preparation 
assistance  to  elderly  individuals.  Elderly 
individuals  are  defined  as  individuals 
age  60  and  over  at  the  close  of  their 
taxable  year. 

Cooperative  agreements  will  be 
entered  into  based  upon  competition 
among  eligible  agencies  and 
organizations.  Applications  are  being 
solicited  before  the  FY  1989  budget  has 
been  approved  and,  therefore, 
cooperative  agreeements  will  be  entered 
into  subject  to  funds  being  appropriated. 
Subject  to  funding,  volunteers  may 
receive  reimbursement  for  expenses 
incurred  in  training  and  in  providing  tax 
return  assistance,  and  sponsoring 
agencies  and  organizations  may  receive 
reimbursement  for  administrative 
expenses.  The  Tax  Counseling  for  the 
Elderly  Program  is  referenced  in  the 
Catalog  of  Federal  Domestic  Assistance 
in  §  21.006. 
Neil  Patton, 

Chief  Taxpayer  Information  and  Education 
Branch. 
[FR  Doc.  88-18073  Filed  8-9-88:  8:45  am| 

BIUING  CODE  4e3(M)1-M 
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Sunshine  Act  Meetings 


Fedaral  Htgittor 
VoJ.  K>,  No.  154 

Wedncstlay.  Au^Mt  10.  %9a» 


This  seclion  of  the  FEDERAL  REGtSTER 
contains  notices  of  meetinga  poMshed 
under  the  "Government  in  ttie  Sunshirie 
Act"   {Pub.   L.  94-4(»>  5  UJS.C.  552tXeK3V 


Htj 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Tuesday.  August  9. 1988, 
time — See  Below*. 

location:  Room  556,  Westwood 

Towers.  5401  Wratbard  Avenue. 

Bethesda,  Maryland. 

STATUS: 

matters  TO  BE  CONStDOnK 

Open  to  the  Pubfic 

1.  Voluntary  Standards  Policy — Proposed 
Amendment 

The  Conunisskm  wUI  consider  amendments 
to  the  CominissioB'a  regBlahon»  |16  CFR  nxjl 
and  1032)  concerning  staff  participalioo  in 
voluntary  standards  activities. 

2.  Hair  Dryer  Voluntary  Standard 

The  staff  wvll  brief  the  ComiDtssion  on  the 
monitoring  of  the  hair  drjrer  vohmtary 
standard. 

Closed  to  the  Pabtk 

3.  Enforcement  Matter  OS  »3926 

The  staff  will  brief  the  Coramission  on 
issues  related  to  enforcement  matter  OS 
«3928. 

'This  meetmg  wifl  start  at  the  conclusion 
of  the  Oral  Presentation  on  the  Lawn  Darts 
Notice  of  Proposed  Rnfemaking.  The  oral 
presentation  is  scheduled  to  begin  at  10:00 
a.m. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  MD.  20207,  301-492^-6800. 
Sheldon  D.  Butts, 
Deputy  Secretary. 
August  2.  1988. 

|FR  Doc.  88-18199  Filed  8-8-88:  3:35  pm| 

BILLING  COOE  S35S-01-M 


UMI 


FEDERAL  COMMUNICATIONS  COMMISSION 

August  4.  1988. 

Deletion  Of  Agenda  Hem  From  August 
4th  Open  Meeting 

The  following  item  has  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  August  4,  1988, 
Open  Meeting  and  previously  listed  in 
the  Commission's  Notice  of  July  28, 1988. 


Ageoda.  Man  Na.  aod  Stdtftvi 

Mass  Media— 5— Trfte:  In  the  Matter  of 
Advanced  Television  Systcaie  and  Their 

Impact  on  the  Existing  Television 
Broadcast  Service;  Review  of  Technicat 
and  Operational  Requirements:  Part  73-E. 
Television  Broadcast  Statioea; 
Reevaluation  of  the  UHF  Television 
Charmel  and  Drstartcc  Separation 
Requirements  of  Part  73  «>f  the 
ComiDieeton's  Rtt)es.  Summary:  The 
Commission  will  consider  further  action  in 
this  proceeding  on  the  technical,  ecoaomic. 
legal,  and  policy  iaeues  relating  to 
authorizing  and  establishtng  aa  advanced 
televiaioa  system  for  terrestrial 
broadcasting. 

Additional  informabon  coDcenuiig 
this  item  R>ay  be  obtained  from  Sarah 
Lawrence,  Office  of  Congressional  and 
Public  Affairs,  telephone  niunber  (202) 
632-5050. 

Federal  Communications  Comoiis&iofi. 
H.  Walker  Feaster  III. 

Acting  Secretary. 

Issued:  August  4. 1988. 
|FR  Doc.  88-18097  Filed  8-5-88;  4:58  pml 

BILLING  COOK  Sria-OI-M 

FEDERAL  ELECTION  COMMISSION 
place:  999  E  Street,  NW..  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

PREVIOOSir  ANNOtMCED  DATE  AMD  TIME: 

Thursday,  August  11, 1988  10:00  a.m. 
THE  FOLLOWnVG  ITEM  WAS  ADDED  TO  THE 

agenda:  FY  1990  Budget  Discussion. 
PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 
Telephone:  202-376-3155. 

Marjorie  W.  Eramoas, 

Secretary  of  the  Commission. 

[FR  Doc.  88-18196  Filed  8-8-88;  il3  pail 

BILLING  COOE  SyiS-tfl-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
TIME  AND  DATE:  4:00  p.m.,  August  9, 1988. 
PLACE:  1700  G  St.,  NW.,  Washington, 
DC,  6th  Floor  Board  Room. 
STATUS:  Open  Meeting. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Martha  Gravlee. 
MATTERS  TO  BE  CONSIDERED:  Depositor 
Preference. 

Nadine  Y.  Washington, 

A.<;sistant  Secretary. 

|FR  Doc.  88-18127  Filed  ft-8-88;  10:40  pm| 

BILLING  CODE  6720-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  1?.00  noon.  Monday, 
August  15, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  Zlst  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Ck>sed. 

MATTERS  TO  BE  CONSWERED: 

1.  F^rsonnel  actions  (ap()ointments. 

promotions,  assignments.  reassignmerWs. 
and  salary  actions)  invohing  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  (wo  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dale:  Augusts.  1988. 
James  McAfee, 

Associa-te  Secretary  of  the  Board. 

|FR  Doc.  88-18128  Filed  8-8-88;  11:20  am| 

BILLING  COOE  621«-«1-ll 

INTERNATIONAL  TRADE  COMMISSIOM 

TIME  AND  DATE  Thursday,  August  18. 
1988  at  2:30  p.m. 

PLACE:  Room  101,  500  E  Street,  SW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIOCRED: 

1.  Agenda 

2.  Minutf^ 

3.  Ratificalions 

4.  Petitions  and  Compluinls: 

a.  Certain  Patented  and  Trademarked 
Chemiluminescent  Compositions. 
Components  Thereof  and  Methods  of 
Using  the  Same  (Docket  Number  1457). 

b.  Certain  Track  Lighting  Systems  and 
Components  Thereof  (Docket  Number 
1458). 

5.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 

Secretary,  (202)  252-1000. 
Kenneth  R.  Mason, 

Secretary. 
August  5.  1988. 

|FR  Doc.  88-18119  Filed  8-8-88:  10:34  am| 
BILLING  CODE  702O-02-M 


Federal  Register  /  Vol.  53.  No.  154  /  Wednesday.  August  10.  1988  /  Sunshine  Act  Meetings      30163 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  August  15, 1988. 

A  closed  meeting  will  be  held  on 
Monday,  August  15, 1988,  at  1:00  p.m.  An 
open  meeting  will  be  held  on  Monday, 
August  15, 1988,  at  2:00  p.m.  in  Room" 
1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  also  may  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 


certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8),  (9)i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  item  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Monday,  August 
15,  1988,  at  1:00  p.m..  will  be:  " 

KOIA  Appeal 
Amicus  participation. 

This  subject  matter  of  the  open 
mcjeting  scheduled  for  Monday,  August 
15.  1988,  at  2:00  p.m.,  will  be:  " 

Consideration  of  whothcT  to  adojit  RliIu 
inb-21  under  the  Securi'ics  Exchange  Act  of 
1934.  Rule  10t)-21  prohiliits  a  porson  who 
effects  short  sales  of  an  equity  security 


during  the  period  beginning  al  the  time  that  a 
registration  statement  or  Form  1-A  relating  to 
the  same  class  of  equity  securities  is  filed  and 
ending  at  the  time  that  sales  may  be  made  in 
the  offering,  from  covering  such  short  sales 
with  offered  securities  purchased  from  an 
underwriter  or  broker  or  dealer  participating 
in  the  offering  of  such  securities.  For  further 
information,  please  contact  Ivette  Lopez  at 
(202)  272-2848. 

At  times  changes  in  Commission 
priorities  require  alteration  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  )ohn 
Kincaid  at  (202)  272-2467. 
lonalhan  G.  Kat7.. 
Sccrclury. 
Auyust  .'),  1988. 
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Corrections 


This   section  of  the  FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
published   Presidential,   Rule,   Proposed 
Rule,   and   Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  ttw 
Office  of  the  Federal  Regster    Agency 
prepared   correctior^s  are   issued   as  stgned 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  m   the 
issue. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  301 
I LR- 133-86) 

Proposed  Rulemaking;  Returns 
Relating  to  Persons  Receiving 
Contracts  From  Federal  Executive 
Agencies 

Correction 

In  proposed  rule  document  88-17134 
beginning  on  page  28669  in  the  issue  of 


Federal  Regtstet 

Vol.  53.  No.  154 

Wednesday,  August  10,  1988 


Friday.  )uly  29. 19«8.  make  the  foUowing 
corrections: 

1.  On  page  28670,  in  the  first  column, 
in  the  eighth  Une  from  the  bottom, 
"property"  was  misspeiled". 

§  1.6050M-1     [Corrected) 

2.  On  page  28671,  in  the  first  column, 
in  I  1.6050M-l(a)(2),  in  the  third  line, 
"flies  '  should  read  "files '. 

3.  On  the  same  page,  in  the  second 
column,  in  §  1.6050M-l(bH2)(ii)(D),  in  the 
third  line,  "lessee"  was  misspelled. 

4.  On  the  same  page,  in  the  same 
column,  in  5  1.6O50M-l(b)(2)(iii).  after 
the  eleventh  line  add  "SBA  and  shall  be 
treated  as  a  contract  of  the". 

5.  On  the  same  page,  in  the  third 
column,  in  §  l,6050M-l(b)(2)(iv)(B).  in 
the  first  line  "automated"  should  read 
"Automated". 

6.  On  the  same  page,  in  the  same 
column,  in  §  1.6050M-l(b)(2)(iv)(C),  in 
the  second  line  after  "by  the  Veterans 
Administration"the  text  beginning  with 
"on"  should  be  flushed  to  the  left-hand 
margin. 


7.  On  page  28672,  in  the  first  column. 
in  §  1.6050M-l(d)(l),  the  fifth  line  should 
read  "Federal  executive  agency  entered 
into  on  or". 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

48  CFR  Part  1246 

[Docket  45415;  Amendment  No.  1246-1] 
RIN  210S-AB16 

Use  Of  Warranties  in  IMajor  System 
Acquisitions 

agency:  Office  of  the  Secretary.  DOT. 
action:  Final  rule. 

summary:  This  rule  adopts  as  final,  the 
amendments  to  the  Department's 
Transportation  Acquisition  Regulation 
(TAR)  which  were  published  as  a 
proposed  rulemaking  in  the  Federal 
Register  on  February  4, 1988  (53  FR 
3222).  This  rule  amends  the 
Department's  TAR  to  include  policy  and 
procedures  for  use  of  warranties  in 
major  system  acquisitions  of  the  United 
States  Coast  Guard  (USCG)  and  to 
provide  additional  guidance  for  use  of 
warranties  in  all  other  Department  of 
Transportation  (DOT)  contracts.  The 
establishment  of  policy  and  procedures 
for  use  of  warranties  in  major  system 
acquisitions  by  the  Coast  Guard  is 
required  by  the  Department  of 
Transportation  Appropriation  Act  of 
1986,  (Pub.  L.  9^190)  (10  U.S.C.  2304 
note),  and  would  serve  as  additional 
guidance  with  respect  to  major  system 
acquisitions  for  all  other  DOT 
administrations. 

EFFECTIVE  DATE:  September  9. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  McNulty  at  400  Seventh  Street  SW.. 
Room  9100.  Washington.  DC  20590. 
phone  number  (202)  366-4271. 
SUPPLEMENTARY  INFORMATION:  Two 
parties  submitted  comments.  As  a  result 
of  these  comments,  this  final  rule 
incorporates  a  number  of  changes  to  the 
rule  as  published  on  February  4. 1988. 
The  comments  received  and  our 
response  to  each  are  discussed  in  detail 
below.  Comments  were  received  from 
Metro-Dade  Transit  Agency  of  Miami, 
Florida,  and  from  the  Chief.  Procurement 
Management  Division.  U.S.  Coast 
Guard.  The  comments  are  discussed  in 
detail  below. 

The  Comments 

Comments  From  Metro-Dade  Transit 
Agency 

1.  TAR  1246.701,  Definitions— Metro- 
Dade  suggested  that  the  definitions  of 
"Acceptance",  "Correction",  and 
"Warranty"  should  be  included  in  this 
subpart  by  reference  to  FAR  46.701. 

Response:  This  suggestion  was  not 
adopted  because  these  terms  are 
defined  at  Federal  Acquisition 


Regulation  (FAR)  section  46.701. 
Adoption  would  violate  the  Office  of 
Management  and  Budget's  (OMB)  policy 
that  the  agency  regulations  for 
supplementing  the  FAR  not  duplicate 
information  already  contained  in  the 
FAR. 

2.  With  respect  to  TAR  1246.703, 
Criteria  for  Use  of  Warranties — In  the 
acquisition  of  most  major  systems, 
Metro-Dade  stated:  "There  are  several 
system  components  which  are  subject  to 
normal  trade  warranties  and  cost 
involved  will  be  the  same  regardless  of 
whether  or  not  a  warranty  is  included. 
The  contract  language  should  ensure 
that  the  Government  does  not  pay 
additional  sums  for  these  trade 
warranties  and  also  does  not  reduce  the 
coverage  provided  by  including  either 
specific  or  general  warranty  language 
applicable  to  those  components.  Since 
these  trade  warranties  can  extend  far 
beyond  the  completion  of  the  contract, 
the  Government  should  make  further 
provision  to  require  the  Contractor  to 
have  these  warranties  executed  in 
writing  for  the  benefit  of  the 
Government  and/or  that  the  Contractor 
will  enforce  all  warranties  for  the 
benefit  of  the  Government  if  directed  by 
the  Contracting  Officer  (see  contract 
language  in  FAR  52.246-21  (g))." 

Response:  This  suggestion  was  not 
adopted  because  the  proposed  rule 
already  covers  this  subject  adequately 
at  1246.770-l(a),  which  states:  "For 
systems  or  components  which  are 
commercially  available,  such  warranty 
as  is  normally  provided  by  the 
manufacturer  or  supplier  shall  be 
obtained  (see  FAR  46.703(d)),  and  the 
contractor  shall  warrant  that  all  systems 
or  components  delivered  under  the 
contract  will  be  free  from  defects  in 
material  and  workmanship  at  the  time  of 
acceptance  or  delivery  as  specified  in 
the  contract."  Metro-Dade's  comment 
indicates  that  TAR  section  1246.770.  Use 
of  warranties  in  major  system 
acquisitions  by  Coast  Guard,  may 
require  clarification  if  changes  are  made 
to  1246.703  as  they  suggest.  The 
suggestions  were  not  adopted,  however, 
we  are  changing  the  second  sentence  of 
this  section  for  clarifications  purposes, 
to  read:  "Other  administrations  within 
the  Department  may  use  these 
procedures  as  guidelines  for  major 
system  acquisitions." 

No  change  was  made  with  respect  to 
the  issue  of  paying  excessive  costs  for 
commercial  warranties  because:  (1)  In  a 
competitive  situation  the  contract  price 
will  be  driven  by  such  competition  and  a 
contractor  would  have  little  motive  to 
overcharge  for  warranties:  and  (2)  in 
situations  of  other  than  full  and  open 
competition,  the  process  of  obtaining 


certified  cost  or  pricing  data  and 
negotiating  a  fair  and  reasonable  price 
is  adequate  to  ensure  that  only 
reasonable  warranty  costs  are  paid. 

Metro-Dade's  recommendation  to 
include  language  in  the  TAR  to  indicate 
that  "the  contract  language  set  forth  in 
FAR  52.246-21(g),  may  be  used  in  any 
Major  Systems  Acquisition,"  was  not 
incorporated  because  to  do  so  would  be 
redundant  to  the  FAR,  and  violate  the 
OMB  policy  which  prohibits  such 
redundancy. 

3.  Metro-Dade  recommends  that  TAR 
1246.706,  Warranty  Terms  and 
Conditions,  be  changed  to  require  that 
the  "beginning"  as  well  as  the  "end"  of 
the  warranty  period  be  defined 
contractually.  Metro-Dade  believes  that 
it  is  often  more  difficult  to  identify  what 
begins  the  warranty  period,  and  that  the 
need  to  clarify  the  terms  of  the  warranty 
on  key  equipment  in  long-term  contracts 
with  multiple  completion  milestones  is 
essential.  The  commenter  recommends 
that  this  section  require  definition  of 
warranty  start  criteria,  duration,  ending, 
and  cause  for  automatic  extension. 

Response:  We  concur  with  this 
recommendation,  and  have  revised 
paragraph  (a)(9)  of  TAR  section 
1246.706,  Warranty  Terms  and 
Conditions,  accordingly. 

Executive  Order  12291 

Under  OMB  Bulletin  No.  85-7,  the 
Director,  Office  of  Management  and 
Budget,  withdrew  the  general  exemption 
from  Executive  Order  12291  that  OMB 
had  created  on  February  17. 1981.  for 
agency  procurement  regulations. 

This  final  rule  does  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
Section  1(b)  of  Executive  Order  12291. 
The  rule  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
agencies  or  geographic  regions;  or  (3) 
have  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  rule 
is  considered  as  nonsignificant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979.)  Since 
the  economic  impact  of  this  rule  is 
expected  to  be  minimal,  a  formal 
economic  analysis  has  not  been 
prepared. 

Executive  Order  12612 

This  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
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preparation  of  a  Federalism  Assessment 
pursuant  to  Executive  Order  12612. 

National  Environmental  Policy  Act 

DOT  has  concluded  that  promulgation 
of  this  rule  does  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq. 
1976).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  will  be  made 
pursuant  to  NEPA. 

Regulatory  Flexibility  Act 

Consistent  with  the  provisions  of 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq),  I 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  does  not  significantly  change  the 
current  procedures  of  FAR  Subpart  46.7, 
which  already  authorize  contracting 
officers  to  require  warranties  in 
contracts.  The  few  small  entities  that 
are  affected  will  be  reimbursed  for 
providing  warranties  as  part  of  the 
contract  price  or  cost  considerations. 

Paperwork  Reduction  Act 

There  are  no  requirements  for 
collection  of  information  contained  in 
this  rule. 

Administrative  Procedure  Act 

Section  553(a)(2)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.) 
exempts  rules  relating  to  public 
contracts  from  the  prior  notice  and 
comment  procedures  normally  required 
for  informal  rulemaking.  However,  the 
FAR  provides  that  views  of  agencies 
and  non-government  parties  must  be 
considered  in  formulating  acquisition 
policies  and  procedures  on  proposed 
significant  revisions  (FAR  Subpart  1.5). 
The  Department  has  determined  that 
this  rule  does  not  represent  a  significant 
rule;  however,  a  45-day  comment  period 
was  provided,  and  all  the  comments 
received  have  been  considered. 

List  of  Subjects  in  48  CFR  Part  46 

Government  contracts.  Federal 
Procurement  Regulations. 

This  final  rule  is  issued  under  the 
delegation  of  authority  in  49  CFR  1.59 
(q). 

Issued  in  Washington.  DC.  on  August  4. 
1988. 

Melissa  |.  Allen, 
(A  ctingj  Assistant  Secretary  for 
A  dministration. 

Accordingly,  48  CFR  Part  1246  is 
amended  to  read  as  follows: 


PART  1246— (AMENDED] 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Autliority:  40  U.S.C.  486(c);  Pub.  L.  99-190 
(10  U.S.C.  2304  note):  48  CFR  1.301;  49  CFR 
1.59. 

2.  Subpart  1246.7  is  revised  to  read  as 
follows: 

Subpart  1246.7— Warranties 

1246.701  Definitions. 

1246.702  General. 

1246.703  Criteria  for  use  of  warranties. 

1246.704  Authority  for  use  of  warranties. 

1246.705  Limitations. 

1246.706  Warranty  terms  and  conditions. 

1246.770  Use  of  warranties  in  major  system 
acquisitions  by  Coast  Guard. 

1246.770-1     Policy. 

1246.770-2    Tailoring  warranty  terms  and 
conditions. 

1246.770-3    Warranties  on  government- 
furnished  property. 

1246.771  Cost  benefit  analysis. 

1246.772  Waiver  and  notification 
procedures. 

Subpart  1246.7— Warranties 

1246.701    Definitions. 

"At  no  additional  cost  to  the  United 
States,"  as  used  in  this  subpart,  means 
at  no  increase  in  price  for  firm-fixed- 
price  contracts  or  at  no  increase  in 
target  or  ceiling  price  for  fixed  price 
incentive  contracts  (see  FAR  46.707)  or 
at  no  increase  in  estimated  cost/or  fee 
for  cost-reimbursement  contracts. 

"Defect,"  as  used  in  this  subpart, 
means  any  condition  or  characteristic  in 
any  supplies  or  services  furnished  by 
the  contractor  under  the  contract  that  is 
not  in  compliance  with  the  requirements 
of  the  contract. 

"Design  and  manufacturing 
requirements,"  as  used  in  this  subpart, 
means  structural  and  engineering  plans 
and  manufacturing  particulars,  including 
precise  measurements,  tolerances, 
materials  and  finished  product  tests  for 
the  major  system  being  produced. 

"Major  system,"  as  used  in  this 
subpart,  means  a  system  or  major 
subsystem  used  directly  by  the  agency 
to  carry  out  its  mission(s),  as  defined  by 
DOT  Order  4200.14B,  Major  Systems 
Acquisition  Review  and  Approval.  This 
term  does  not  include  related  support 
equipment,  such  as  ground-handling 
equipment,  training  devices  and 
accessories  thereto;  unless  an  effective 
warranty  for  the  system  would  require 
inclusion  of  such  items.  This  term  does 
not  include  commercial  items  sold  in 
substantial  quantities  to  the  general 
public  as  described  in  FAR  15.804-3(c). 

"Performance  requirements,"  as  used 
in  this  subpart,  means  the  operating 
capabilities,  maintenance,  and 
reliability  characteristics  of  a  system 


that  are  determined  to  be  necessary  for 
it  to  fulfill  the  requirement  for  which  the 
system  is  designed. 

"Prime  contractor,"  as  used  in  this 
subpart,  means  a  party  that  enters  into 
an  agreement  directly  with  the  United 
States  to  furnish  a  system  or  a  major 
subsystem. 

1246.702    General. 

In  addition  to  the  considerations 
outlined  in  FAR  46.702.  the  following 
areas  should  be  addressed  by  all  DOT 
administrations  in  relation  to  the  use  of 
warranties  in  DOT  contracts; 

(a)  Planning  is  an  essential  step  in 
obtaining  an  effective  warranty  and 
should  begin  early  enough  to  address 
warranty  requirements  during  the 
development  of  the  item.  Therefore, 
consideration  of  warranty  provisions 
and  their  impact  shall  be  included 
within  the  comprehensive  acquisition 
planning  process  required  by  FAR  Part  7 
as  implemented  by  DOT  Order  4200.14B, 
Major  Systems  Acquisition  Review  and 
Approval. 

(b)  The  acquisition  cost  of  a  warranty 
may  be  included  as  part  of  an  item's 
price  when  cost  or  pricing  data  will 
clearly  define  cost  of  the  warranty  to  the 
Government,  or  may  be  set  forth  as  a 
separate  contract  line  item. 

(c)  Each  administration  within  DOT 
shall  establish  a  tracking  and 
enforcement  system,  as  appropriate,  to 
identify  items  covered,  to  provide 
information  to  Government  personnel 
about  enforcing  the  warranty  provisions, 
and  accumulate  data  relative  to 
warranty  costs.  Each  administration 
shall  make  an  annual  report  to  the 
Director  of  Acquisition  and  Grant 
Management,  on  warranty  related  costs 
and  enforcement  experience,  no  later 
than  60  days  after  the  end  of  each  fiscal 
year. 

1246.703    Criteria  for  use  of  warranties. 

(a)  Acquisition  of  warranties  in  the 
procurement  of  supplies  that  do  not 
meet  the  definition  of  a  major  system 
(e.g.,  spare,  repair,  or  replenishment 
parts)  is  governed  by  FAR  46.703  for  all 
DOT  administrations.  Contracting 
officers  should  negotiate  a  warranty  that 
meets  or  exceeds  the  requirements  of 
section  1246.706  of  this  part  where  such 
warranty  is  advantageous  and  conforms 
to  Departmental  poUcy. 

(b)  The  use  of  warranties  in  the 
procurement  of  major  systems  by  the 
United  States  Coast  Guard  is 
mandatory,  unless  a  waiver  is 
authorized.  The  use  of  warranties  in 
major  system  acquisitions  by  DOT 
administrations  other  than  the  Coast 
Guard  is  voluntary. 
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(c)  Warranties  should  be  obtained 
only  when  they  are  cost  beneficial.  In 
order  to  determine  whether  use  of  a 
warranty  would  be  cost  beneficial,  an 
analysis  must  be  performed  to  compare 
the  benefits  to  be  derived  from  the 
warranty  with  its  acquisition  and 
administration  costs,  and  the  contract 
file  documented  accordingly.  The 
analysis  should  examine  the 
procurement's  life  cycle  costs,  both  with 
and  without  a  warranty.  Where 
possible,  a  comparison  should  be  made 
with  the  costs  of  obtaining  and 
enforcing  similar  warranties  for  similar 
supplies  or  services. 

1 246.704  Authority  for  UM  of  warranties. 

(a)  For  any  contract  entered  into  by 
an  operating  administrations,  other  than 
a  contract  entered  into  by  the  Coast 
Guard  for  major  system  acquisitions,  the 
contracting  officer  shall  determine  if  a 
warranty  clause  is  appropriate  in 
accordance  with  1246.703(c),  prior  to 
solicitation  of  a  requirement.  If  a 
warranty  is  determined  to  be 
appropriate,  he/she  shall  document  the 
reason  for  inclusion  of  a  warranty  and 
identify  the  specific  parts, 
subassemblies,  assemblies,  systems  or 
contract  line  items  to  which  a  warranty 
should  apply,  and  shall  address  why  the 
warranty  is  appropriate  under  the 
criteria  set  forth  in  FAR  46.703.  For  DOT 
administration,  other  than  the  Coast 
Guard,  the  policy  and  procedures  set 
forth  in  section  1246.770  of  this  part  for 
use  of  warranties  in  major  system 
acquisitions  may  be  used  as  a  guideline. 

(b)  Authority  for  use  of  warranties  in 
the  procurement  of  major  systems  by  the 
Coast  Guard  is  stated  in  section  1246.703 
of  this  part.  The  policy  and  procedures 
on  warranties  set  forth  in  section 
1246.770  of  this  part  are  mandatory  for 
Coast  Guard.  The  Coast  Guard  shall  use 
the  procedure  set  forth  in  paragraph  (a) 
above  for  including  a  warranty  in 
procurements  other  than  major  system 
acquisitions. 

1246.705  Limitations. 

In  addition  to  limitations  set  forth  in 
FAR  46.705,  the  following  restrictions 
are  applicable  to  all  DOT  contracts: 

(a)  The  Coast  Guard  is  the  only  DOT 
administration  which  is  authorized  to 
include  warranties  in  cost- 
reimbursement  contracts  for  the 
production  of  major  systems  as  required 
by  1246.770  of  this  part. 

(b)  Any  written  warranty  on  major 
system  acquisitions  shall  not  apply  in 
the  case  of  any  system  or  component 
thereof  which  has  been  furnished  by  the 
Government  to  a  contractor  except  as 
indicated  in  section  1246.770-3  of  this 
part. 


(c)  Any  written  warranty  obtained 
shall  specifically  exclude  coverage  of 
combat  damage. 

1246.706    Warranty  terms  and  conditions. 

(a)  In  addition  to  those  items  set  forth 
in  FAR  46.706,  the  contracting  officer,  in 
developing  the  warranty  terms  and 
conditions,  shall  consider  the  following 
subjects,  and  where  appropriate  and 
cost  beneficial  shall: 

(1)  Identify  the  affected  line  itemfs) 
and  the  applicable  specification(s); 

(2)  Require  that  the  line  item's  design 
and  manufacture  will  conform  to: 

(i)  An  identified  revision  of  a  top-level 
drawing,  and/or 

(ii)  An  identified  specification  or 
revision  thereof; 

(3)  Require  that  the  system  conforms 
with  the  specified  Government 
performance  requirements: 

(4)  Require  that  all  systems  and 
components  delivered  under  the 
contract  will  be  free  from  defects  in 
materials  and  workmanship: 

(5)  State  that  in  the  event  of  failure, 
due  to  nonconformance  with 
specification  and/or  defects  in  material 
and  workmanship,  the  contractor  will 
bear  the  cost  of  all  work  necessary  to 
achieve  the  specified  performance 
requirements,  including  repair  and/or 
replacement  of  all  parts; 

(6)  Require  the  timely  replacement/ 
repair  of  warranted  items  and  specify 
lead  times  for  replacement/repair  where 
possible. 

(7)  Identify  the  specific  paragraphs 
containing  Government  performance 
requirements  which  must  be  met; 

(8)  Ensure  that  any  performance 
requirements  identified  as  goals  or 
objectives  in  excess  of  specification 
requirements  are  excluded  from  the 
warranty  provision; 

(9)  Define  what  constitutes  the  start  of 
the  warranty  period  (e.g.,  delivery, 
acceptance,  in-service  date),  the  ending 
of  the  warranty  (e.g.,  passing  a  test  or 
demonstration,  or  operation  without 
failure  for  specified  time  period),  and 
circumstances  requiring  an  extension  of 
warranty  duration  (e.g.,  extending  the 
warranty  period  as  a  result  of  mass 
defect  correction  during  warranty 
period); 

(10)  Identify  what  transportation  costs 
will  be  paid  by  the  contractor  in 
conjunction  with  warranty  coverage: 

(11)  Identify  any  conditions  which  will 
not  be  covered  by  the  warranty,  other 
than  the  exclusion  of  combat  damage; 
and 

(12)  Identify  any  limitation  on  the 
total  dollar  amount  of  the  contractor's 
warranty  exposure,  or  agreement  to 
share  costs  after  a  certain  dollar 


threshold  to  avoid  unnecessary 
warranty  returns. 

(b)  In  addition,  any  DOT  contract  that 
contains  a  warranty  clause  must  contain 
warranty  implementation  procedures, 
including  warranty  notification  content 
and  procedures,  and  identify  the 
individuals  responsible  for 
implementation  of  warranty  provisions. 
The  contract  may  also  permit  the 
contractor's  participation  in 
investigation  of  system  failures, 
providing  that  the  contractor  be  paid  at 
established  rates  for  fault  isolation 
work,  and  that  the  Government  receive 
credit  for  any  payments  where 
equipment  failure  is  covered  by 
warranty  provisions. 

1246.770    Use  of  warranties  in  major 
system  acquisitions  by  Coast  Guard. 

Subsections  1246.770-1  through 
1246.770-3  set  forth  policy  and 
procedures  for  the  Coast  Guard  to  use  in 
obtaining  warranties  from  prime 
contractors  when  contracting  for  the 
production  of  a  major  system.  Other 
administrations  within  the  Department 
may  use  these  procedures  as  guidelines 
for  major  system  acquisitions. 

1246.770-1     Policy. 

The  Coast  Guard  shall  include  written 
warranties  in  all  contracts  with  prime 
contractors  for  major  system 
acquisitions.  When  drafting  warranty 
provisions  for  major  system 
acquisitions,  the  items  listed  at  1246.706 
should  be  considered.  The  warranties 
shall  meet  the  following  requirements 
(as  well  as  those  specified  at  1246.771): 

(a)  For  systems  or  components  which 
are  commercially  available,  such 
warranty  as  is  normally  provided  by  the 
manufacturer  or  supplier  shall  be 
obtained  in  accordance  with  FAR 
46.703(d)  and  46.710. 

(b)  For  systems  or  components 
provided  in  accordance  with  either 
design  or  performance  requirements  as 
specified  in  the  contract  or  any 
modification  to  that  contract,  a  written 
warranty  of  compliance  with  the  stated 
requirements  shall  be  obtained. 

(c)  The  warranty  provided  under 
paragraph  (b)  above  shall  provide  that 
in  the  event  the  major  system  or  any 
component  thereof  fails  to  meet  the 
terms  of  the  warranty  provided,  the 
contracting  officer  may: 

(1)  Require  the  contractor  to  promptly 
take  such  corrective  action  as  the 
contracting  officer  determines  to  be 
necessary  at  no  additional  cost  to  the 
United  States,  including  repairing  or 
replacing  all  parts  necessary  to  achieve 
the  requirements  set  forth  in  the 
contract. 


(2)  Require  the  contractor  to  pay  costs 
reasonably  incurred  by  the  United 
Slates  in  taking  necessary  corrective 
action,  or 

(3)  Equitably  reduce  the  contract 

price. 

(d)  Any  written  warranty  shall 
specifically  exclude  coverage  of  combat 
damage. 

1246.770-2    Tailoring  warranty  terms  and 
conditions. 

As  the  objectives  and  circumstances 
vary  considerably  among  major  system 
acquisition  programs,  contracting 
officers  shall  appropriately  tailor  the 
required  warranties  on  a  case-by-case 
basis,  including  remedies,  exclusions, 
limitations  and  duration:  provided  such 
are  consistent  with  the  specific 
requirements  of  this  section  (see  FAR 
46.706).  Contracting  officers  for  major 
system  acquisitions  may  exclude  from 
the  terms  of  the  warranty  certain  defects 
for  specified  supplies  (exclusions)  and 
may  limit  the  contractor's  liability  under 
the  terms  of  the  warranty  (limitations), 
as  appropriate,  if  necessary  to  derive  a 
cost-effective  warranty  in  light  of  the 
technical  risk,  contractor  financi;,!  risk. 
or  other  program  uncertainties. 
Contracting  officers  are  encouraged  to 
structure  broader  and  more 
comprehensive  warranties  where  such 
are  advantageous.  Likewise,  the 
contracting  officer  may  narrow  the 
scope  of  a  warranty  when  appropriate 
(e.g.,  where  it  would  be  inequitable  to 


require  a  warranty  of  all  performance 
requirements  because  a  contractor  had 
not  designed  the  system).  It  is  the 
Department's  policy  not  to  include  in 
warranty  clauses  any  terms  that  require 
contractor  liability  for  loss,  damage  or 
injury  to  third  parties. 

1246.770-3    Warranties  on  government- 
furnished  property. 

A  prime  contractor  for  a  major  system 
acquisition  shall  not  be  required  to 
provide  the  warranties  specified  in 
section  1246.770-2  of  this  part  on  any 
property  furnished  to  that  contractor  by 
the  United  States  except  for  defects  in 
installation,  and  installation  or 
modification  in  such  a  manner  that 
invalidates  a  warranty  provided  by  the 
manufacturer  of  the  property. 

1 246.77 1  Cost  benefit  analysis. 

It  is  the  Department's  policy  to  obtain 
warranties  for  a  major  system 
acquisition  only  when  they  are  cost 
beneficial  in  accordance  with 
1246.703(c).  If  a  specific  warranty  is 
considered  not  to  be  cost  beneficial  by 
the  contracting  officer,  a  waiver  request 
shall  be  initiated  under  section  1246.772 
of  this  part. 

1246.772  Waiver  and  notification 
procedures. 

The  Secretary  of  Transportation  may 
waive  the  requirement  for  a  written 
warranty  for  Coast  Guard  major 
acquisition  systems  when  such  waiver  is 


in  the  interest  of  national  defense  or  if 
the  warranty  obtained  would  not  be  cost 
beneficial.  Waivers  may  be  granted 
provided  that  the  Committees  on 
Appropriations  of  the  Senate  and  the 
House  of  Representatives  are  notified  in 
writing  of  the  Secretary's  intention  to 
waive  the  warranty  requirement  and  the 
reasons  supporting  such  a  determination 
prior  to  granting  the  waiver.  The  written 
request  for  Secretarial  waiver  of  the 
warranty  requirement  shall  include,  at  a 
minimum; 

(a)  A  brief  description  of  the  major 
system  and  its  stage  of  production,  e.g., 
the  number  of  units  delivered  and 
anticipated  to  be  delivered  during  the 
life  of  the  program; 

(b)  The  specific  waiver  requested,  the 
duration  of  the  waiver  if  it  is  to  involve 
more  than  one  contract,  and  the 
rationale  for  the  waiver;  and 

(c)  All  documentation  supporting  the 
request  for  waiver,  such  as  a  cost- 
benefit  analysis. 

All  waivers  shall  be  forwarded  via  the 
Office  of  Acquisition  and  Grants 
Management  for  submission  to  the 
Secretary.  The  Coast  Guard  shall 
maintain  a  written  record  of  each 
waiver  granted  and  the  Congressional 
notification  and  report  made,  together 
with  supporting  documentation,  for  use 
in  answering  inquiries. 
[FR  Doc.  88-17963  Filed  8-9-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  675 

College  Work-Study  and  Job  Location 
and  Development  Programs 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  for  the  College  Work-Study 
(CWS)  program.  This  program  is 
authorized  by  the  Higher  Education  Act 
of  1965  (HEA).  These  regulations  will 
reduce  administrative  burden  and 
provide  institutions  with  greater 
flexibility  in  administering  the  College 
Work-Study  Program. 

EFFECTIVE  DATE:  Section  675.19 
(published  December  1, 1987)  as 
amended  by  this  regulation  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACr. 

Margaret  O.  Henry  or  Kathy  S.  Cause, 
U.S.  Department  of  Education,  Office  of 
Student  Financial  Assistance,  Division 
of  Policy  and  Program  Development. 
(Regional  Office  Building  3,  Room  4018), 
400  Maryland  Avenue.  SW.. 
Washington.  DC  20202.  Telephone  (202) 
732-4490. 

SUPPI^MENTARY  INFORMATION:  The 

General  Accounting  Office  (GAO) 
conducted  a  review  of  the  College 
Work-Study  program  from  July  through 
December  of  1982.  The  purpose  of  the 
review  was  to  assess  how  well  the 
program  was  being  administered  at 
selected  colleges  and  universities.  The 
review  involved  five  institutions.  The 
GAO  found  three  areas  in  which  some 
of  the  schools  did  not  administer  the 
program  effectively:  Failure  to  monitor 
class  and  work  schedule  conflicts, 
failure  to  resolve  deficiencies  in  CWS 
timekeeping  and  payroll  practices,  and 
instances  where  students  were  not 
productively  employed  or  adequately 
supervised.  As  a  result  of  their  review, 
the  GAO  published  a  report  entitled. 
"Review  of  Institutional  Management  of 
the  Federal  College  Work-Study 
Program." 

The  Secretary  believed  it  was 
necessary  to  emphasize  the  schools' 
need  to  increase  their  monitoring  of 
students'  reported  work  hours  and 
improve  the  adequacy  of  timekeeping 
and  payroll  practices.  The  existing 
regulations  required  an  institution  to 
maintain  a  time  record  showing  the 
cumulative  hours  each  student  worked. 


On  February  27. 1985  the  Secretary 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register.  50  FR  8050-8086.  that  proposed 
to  require  institutions  to  maintain  time 
records,  for  students  paid  on  an  hourly 
basis,  which  show  the  hours  each 
student  worked  in  clock  time  sequence. 
These  records  would  show  the  specific 
times  each  student  worked.  Many  of  the 
commenters  who  responded  expressed 
concern  over  the  administrative  burden 
associated  with  this  proposal. 

Based  on  comments  received 
regarding  the  administrative  burden 
associated  with  the  proposal,  the 
Secretary  modified  the  provision  in  the 
final  regulations  published  in  the 
Federal  Register  of  December  1, 1987,  52 
FR  45738-45782.  In  order  to  complement 
existing  payroll  processes,  the  final 
regulations  provided  that  the  time 
record  certification  must  contain,  or  be 
supported  by,  time  records  in  clock  time 
sequence.  Institutions  would  not  be 
required  to  implement  a  "punch  in  and 
out"  procedure:  however,  time  records 
must  show  the  specific  time  each 
student  worked  each  day. 

While  conducting  a  final  review  of  the 
regulations  for  approval  of 
recordkeeping  and  paperwork  burden 
requirements,  the  Office  of  Management 
and  Budget  received  additional  public 
comments  regarding  the  requirement 
that  expressed  concern  over  both  the 
administrative  burden  associated  with 
this  provision  and  the  need  for  it.  OMB 
reviewed  the  GAO's  report  and 
concluded  that  the  report  was  not 
extensive  enou^  to  warrant  this 
mandatory  change  in  institutional 
timekeeping  practices.  OMB  also 
concluded  that  restricting  an  institution 
to  only  one  method  of  maintaining  its 
timekeeping  and  payroll  records  was 
burdensome  and  would  adversely  affect 
those  institutions  that  would  be  required 
to  reprogram  payroll  systems,  thus 
leading  to  delays  in  the  delivery  of 
student  aid.  Based  on  its  findings,  OMB 
withheld  approval  of  the  burden  and 
recordkeeping  requirements  contained 
in  §  675.19  of  the  December  1. 1987 
regulations.  Consequently,  when  other 
sections  of  the  regulations  became 
effective  on  February  3. 1988,  the 
Secretary  agreed  to  modify  §  675.19  and 
subsequently  issue  new  regulations. 

These  final  regulations  amend 
§  675.19  of  the  December  1  regulations 
by  incorporating  the  suggestion  that 
institutions  be  allowed  the  option  of 
maintaining  time  records  in  clock  time 
sequence,  or  records  which  show  the 
total  hours  worked  per  day.  This 
revision  is  intended  to  reduce 
administrative  burden  and  improve  the 
timeliness  of  financial  aid  delivery 


without  diminishing  the  effort  to 
improve  the  adequacy  of  timekeeping 
and  payroll  practices.  Although  the 
Secretary  is  revising  the  regulations,  the 
institution  continues  to  be  responsible 
for  ensuring  that  CWS  students  work 
aiKi  earn  the  amount  being  paid,  and 
that  the  work  is  performed  in  a 
satisfactory  manner. 

The  public  was  invited  to  comment 
when  the  Notice  of  Proposed 
Rulemaking  (NPRM)  was  published  on 
February  26, 1985.  The  Office  of 
Management  and  Budget  did  not 
approve  §  675.19,  therefore  this  section 
did  not  become  effective  on  February  3. 
1988  as  did  all  other  sections  contained 
in  the  December  1, 1987  regulations.  The 
publication  of  these  amendments  to 
S  675.19  as  a  final  regulation  is  part  of 
the  same  rulemaking  process  begun  by 
the  publication  of  the  February  1985 
NPRM  for  the  College  Work-Study 
program. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Assessment  of  Educational  Impact 

In  the  NPRM,  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  also  being  gathered  by  other  agencies 
or  authorities  of  the  United  States. 

List  of  Subjects  in  34  CFR  Part  675 

Education  loan  programs — education. 
Student  aid.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  College  Work-Study  Program, 
M.033) 

Dated:  June  29. 1988. 
William  |.  Bennett. 
Secretary  of  Education. 

The  Secretary  amends  Part  675  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  675— COLLEGE  WORK-STUDY 
AND  JOB  LOCATION  AND 
DEVELOPMENT  PROGRAMS 

1.  The  authority  citation  for  Part  675  is 
revised  to  read  as  follows: 


Authority:  42  U.S.C.  2751-2756a,  unless 
otherwise  noted. 

2.  Section  675.19  is  amended  by 
revising  the  last  sentence  of  paragraph 
{b){2)(i)  to  read  as  follows: 

§  675.19    Fiscal  procedures  and  records. 
•        •         •         •         • 

(b)  *  *  * 

(2)  *  *  * 

(i)  *  *  *  The  certification  shall 
include  or  be  supported  by,  for  students 
paid  on  an  hourly  basis,  a  time  record 
showing  the  hours  each  student  worked 
in  clock  time  sequence,  or  the  total 
hours  worked  per  day; 


[FR  Doc.  88-17933  Filed  8-9-88;  8;45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Parts  50,  58, 575  and  576 

(I}ocket  No.  R-88-1359;  FR-2387] 

Emergency  Stielter  Grants  Program: 
Stewart  B.  McKinney  Homeless 
Assistance  Act 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements  the 
Emergency  Shelter  Grants  Program 
established  by  the  Stewart  B.  McKinney 
Homeless  Assistance  Act.  The  program 
authorizes  HUD  to  make  grants  to 
States,  units  of  general  local 
government,  and  private  nonprofit 
organizations  for  the  rehabilitation  or 
conversion  of  buildings  for  use  as 
emergency  shelter  for  the  homeless,  and 
for  the  payment  of  certain  operating 
expenses  and  essential  social  ser\'ice 
expenses  in  connection  with  emergency 
shelter  for  the  homeless. 

The  purpose  of  the  program  is  to  help 
improve  the  quality  of  emergency 
shelters  for  the  homeless,  to  make 
available  additional  emergency  shelters, 
and  to  meet  the  costs  of  operating 
emergency  shelters  and  of  providing 
essential  social  services  to  homeless 
individuals,  so  that  these  individuals 
have  access  not  only  to  safe  and 
sanitary  shelter,  but  also  to  the 
supportive  services  and  other  types  of 
assistance  they  need  to  improve  their 
situations. 

EFFECTIVE  DATE:  October  6. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Broughman.  Director. 
Entitlement  Cities  Division.  Room  7282. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington.  DC  20410.  telephone  (202) 
755-5977.  For  matters  relating  to 
Emergency  Shelter  Grants  to  States. 
James  N.  Forsberg.  Director,  State  and 
Small  Cities  Division.  Room  7184. 
telephone  (202)  755-6322.  Hearing  or 
speech  impaired  individuals  may  call 
HUD"s  TDD  number:  (202)  42&-0015. 
(These  are  not  toll-free  telephone 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  17, 1986.  the 
Department  published  a  proposed  rule 
and  program  requirements  (51  PR  45278) 
implementing  the  Emergency  Shelter 


Grants  ("ESG")  program  contained  in 
Title  V.  Part  C  of  HUD's  appropriation 
act  for  the  1987  fiscal  year  (H.R.  5313).* 
A  final  rule  published  on  October  19. 
1987  (52  FR  38864)  replaced  the  1986 
proposed  rule  and  program  requirements 
and  continues  to  govern  the  use  and 
reallocation  of  funds  appropriated  for 
the  1986  ESG  program. 

On  July  22. 1987.  President  Reagan 
approved  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (Pub.  L.  100- 
77)  (the  "McKinney  Act")  reauthorizing 
with  amendment  the  Emergency  Shelter 
Grants  program.*  A  proposed  rule  for 
the  1987  ESG  program  was  published  on 
November  6, 1987  (52  FR  42664).  Under 
section  416(a)  of  the  McKinney  Act. 
HUD  is  required  to  operate  the  1987  ESG 
program  (and.  thereafter,  the  ongoing 
ESG  program)  in  accordance  with  the 
1986  requirements  until  this  final  rule 
takes  effect. 

However,  because  the  Department 
perceived  that  certain  McKinney  Act 
provisions  required  immediate 
implementation,  a  series  of  notices  was 
published  in  the  Federal  Register.  On 
August  14. 1987.  the  Department 
published  a  notice  (52  FR  30628) 
implementing  the  Comprehensive  Plan 
requirements  contained  in  Subtitle  A  of 
the  McKinney  Act.  On  September  4, 
1987.  the  Department  published  a  notice 
(52  FR  33790)  identifying  the  McKinney 
Act  provisions  that  it  intended  to 
implement  immediately,  as  well  as  those 
that  would  take  effect  under  the  final 
rule.  Finally,  on  October  19, 1987,  the 
Department  published  a  notice  (52  FR 
38864]  implementing  the  authority  to 
waive  the  15%  limitation  on  essential 
services  by  units  of  local  government. 

Discussion  of  Public  Comments  and 
Changes  Made  in  the  Final  Rule 

The  Department  received  six  public 
comments  in  response  to  its  November 
6, 1987  proposed  rule.  There  follows  a 
discussion  of  these  comments  and  a 
review  of  the  changes  made  in  the  final 
rule,  both  in  response  to  public 
comments  and  to  internal  departmental 
initiatives. 


'  Sec.  101(g).  Pub.  L  9»-500  (approved  October  18. 
1986).  Pub.  L  99-591  (approved  October  30. 1986). 
making  appropriations  as  provided  for  in  Part  C  of 
Title  V  of  H.R  5313.  99th  Cong..  2d  Sess.  (1986)  (as 
pas.sed  by  the  House  of  Representatives  and  by  the 
Senate),  to  the  extent  and  in  the  manner  provided 
for  in  H  Rep.  No.  977.  99th  Cong..  2d  Sess.  (1986). 
For  ease  of  reference,  this  rule  refers  to  the 
Emergency  Shelter  Grants  program  established  by 
the  Homeless  Housing  Act  of  1986  as  the  "1986  ESC 
program." 

-  For  ease  of  reference,  this  rule  refers  to  the 
Emergency  Shelter  Grants  program  authorized  by 
the  M(  Kinne\  Art  as  the  '1987  ESG  program." 


Restriction  on  the  Use  of  Grant 
Amounts  with  Respect  to  Buildings 
Owned  by  Primarily  Religious 
Organziations 

In  the  final  rule  for  the  1986  ESG 
program  published  on  October  19, 1987. 
HUD  modified  its  original  ban  on  the 
use  of  grant  funds  to  "renovate, 
rehabilitate,  or  convert  buildings  owned 
by  primarily  religious  organizations  or 
entities."  The  Department  determined 
that  the  use  of  ESG  funds  for  such 
capital  improvements  would  be 
constitutionally  permissible  under 
certain  conditions.  One  of  these 
conditions  required  that  the  building  (or 
portion  of  the  building)  to  be  improved 
with  ESG  funds  be  leased  to  a  wholly 
secular  entity,  although  the  lessee  could 
enter  into  a  management  contract 
authorizing  the  lessor  religious 
organization  to  operate  the  facility. 

The  Department  believes  that  this 
construct  strikes  a  careful  balance 
between  avoiding  constitutionally 
impermissible  assistance  to  religious 
entities  on  the  one  hand,  and  allowing 
Emergency  Shelter  Grant  funds  to  be 
used  to  renovate,  rehabilitate  or  convert 
buildings  owned  by  primarily  religious 
organizations.  This  belief  is  supported 
by  the  fact  that  only  three  comments 
were  received  when  this  approach  to  the 
issue  was  again  used  in  the  proposed 
McKinney  Act  ESG  rule  published  on 
November  6. 1987. 

Moreover,  one  of  these  commenters — 
the  Baptist  Joint  Committee  on  Public 
Affairs  (BJCPA) — opposed  relaxing  the 
provisions  that  now  enable  religious 
organizations  to  undertake  capital 
improvements  under  the  ESG  program. 
The  BJCPA  was  particularly  critical  of 
§  576.21(c)(2),  which  provides  that  grant 
amounts  may  be  used  for  the 
rehabilitation  or  renovation  of  buildings 
owned  by  primarily  religious 
organizations  only  if  "the  building  (or 
portion  thereof)  that  is  to  be  improved 
with  the  grant  amounts  has  been  leased 
to  an  existing  or  newly  established, 
wholly  secular  entity." 

The  BJCPA  contends  that  the  words 
"(or  portion  thereof)"  authorize  the  use 
of  Federal  funds  for  capital 
improvements  of  mixed-use  facilities.  It 
asserts  that  while  it  might  be 
constitutionally  permissible  to  use 
public  funds  to  renovate  a  separate 
building  that  is  religiously  owned  but 
wholly  dedicated  to  a  secular  purpose,  a 
mixed-use  facility  with  a  lessor  religious 
organization  operating  the  shelter 
"makes  a  mockery  of  the  First 
Amendment's  prohibition  against 
government  programs  which  directly 
and  immediately  advance  religion." 
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Conversely.  New  Castle  County  in  the 
State  of  Delaware  objected  to  the 
requirement  contained  in  the  proposed 
rule  that  a  secular  entity  must  be 
established  before  grant  amounts  can  be 
used  to  renovate,  rehabilitate  or  convert 
a  building  owned  by  a  primarily 
religious  organization.  It  argued  that  a 
secular  entity  is  not  constitutionally 
required,  and  that  adequate  First 
Amendment  protection  can  be  provided 
by  requiring  an  agreement  between  the 
grantee  or  State  recipient  and  the 
nonprofit  recipient,  stipulating  that  the 
premises  are  to  be  used  solely  for 
secular  purposes. 

The  City  of  Indianapolis  also 
criticized  the  proposed  capital 
improvement  restrictions  as  they  pertain 
to  primarily  religious  organizations.  It 
urged  that  the  restrictions  be  made 
"more  flexible"  to  allow  "more 
discretion  on  the  part  of  local  officials" 
to  determine  whether  use  of  the  funds 
by  a  religious  organization  violates  the 
constitutional  mandate  for  separation  of 
Church  and  State. 

As  previously  discussed,  the 
Department  has  undertaken  an 
exhaustive  constitutional  analysis 
regarding  the  proper  nature  and  scope  of 
the  capital  improvement  restrictions 
contained  in  the  ESC  program.  It  is  the 
Department's  view  that  the 
requirements  established  in  this  rule 
provide  sufficient  safeguards  against 
providing  impermissible  assistance  to 
religious  organizations  [e.g..  through  the 
establishment  of  a  wholly  secular  entity 
to  receive  the  benefit  of  the  ESG  capital 
improvement  funds,  with  any  residual 
value  of  improvements  reverting  back  to 
the  original  grantee  if  the  property  is  not 
maintained  as  an  emergency  shelter  for 
at  least  the  useful  life  of  the 
improvements),  while  still  enabling 
religious  organizations  to  respond  to  the 
urgent  need  for  homeless  shelters. 
Consequently,  the  Department  has 
adopted  the  proposed  requirements  of 
§  576.21(c)(2)  without  modification. 

Continued  Use  Requirements 

Three  comments  were  received 
opposing  the  continued  use 
requirements  established  under  §576.73 
of  the  proposed  rule.  The  City  of 
Portland  objected  to  the  proposed 
requirement  that  any  building  in  which 
ESG  amounts  are  used  to  undertake 
activities  described  at  §576.21(a)(3)  [i.e.. 
maintenance,  operation  costs,  insurance, 
utilities,  furnishings)  must  be  maintained 
as  a  shelter  for  the  homeless  for  not  less 
than  three  years.  This  objection  was 
based  on  the  assertion  that  Federal 
subsidy  programs  have  historically 
required  continued  use  requirements 
only  as  a  condition  of  capital 


expenditures,  and  not  for  purposes  of 
operating  subsidies. 

A  similar  view  was  expressed  by  New 
Castle  County,  which  commented  that 
while  the  use  of  ESG  funds  for  major 
rehabilitation  or  conversion  should 
invoke  the  10-year  use  requirement 
specified  in  §576.73,  the  activities  listed 
at  §576.21(a)(3)  should  not  trigger  any 
use  requirement,  since  they  do  not 
constitute  "a  direct  improvement  to  the 
shelter's  physical  plant."  New  Castle 
would  require,  instead,  that  the  grantee 
provide  comparable  living  space  (either 
in  the  existing  shelter  or  in  some  other 
facility)  for  the  applicable  regulatory 
period. 

On  the  other  hand,  the  Minnesota 
Department  of  Jobs  and  Training 
(MDJ&T)  objected  to  such  language 
when  included  at  §  576.51(b)(2)(iv)(A) 
for  emergency  shelters  located  in 
commercial  facilities.  Under  that 
provision,  the  grantee  (or  State  or 
nonprofit  recipient)  is  required  to 
execute  an  agreement  with  the  provider 
of  the  commercial  space  that 
comparable  living  space  will  be 
available  for  use  as  an  emergency 
shelter  in  the  facility  for  at  least  the 
applicable  period  specified  in  §  576.73. 
The  MDJ&T  contended  that  such  a 
requirement  is  unreasonable,  given  the 
fluctuating  demand  for  the  housing,  and 
should  not  be  made  applicable  to 
commercial  facilities. 

Section  415(c)  of  the  McKinney  Act 
provides  that: 

Each  recipient  shall  certify  to  the  Secretary 
that  *  *  *  it  will  maintain  any  building  for 
which  assistance  is  used  under  this  subtitle 
as  a  shelter  for  homeless  individuals  for  not 
less  than  a  3-year  period  or  for  not  less  than  a 
10-year  period  if  such  assistance  is  used  for 
the  major  rehabilitation  or  conversion  of  such 
building  *  *  *  (Emphasis  added). 

Upon  reconsideration,  the  Department 
has  determined  that  this  statutory 
language  triggers  a  use  requirement  only 
for  ESG  activities  that  involve  capital 
improvements  to  the  shelter  facility  [see 
§  576.21(a)(1)  of  this  final  rule). 
Specifically,  a  statutory  three-year  use 
requirement  would  be  imposed 
whenever  ESG  funds  are  used  to 
renovate  a  building  for  use  as  an 
emergency  shelter.  A  10-year  use 
requirement  would  apply  whenever  ESG 
grant  funds  are  used  to  undertake  the 
major  rehabilitation  or  conversion  of  a 
building  for  use  as  an  emergency  shelter. 

The  Department  will  continue  its 
policy  to  exempt  from  any  use 
requirement  the  provision  of  essential 
services  under  §  576.21(a)(2). 

While  HUD  has  determined  that  the 
use  requirements  under  the  McKinney 
Act  are  limited  to  activities  involving 


capital  improvements,  it  is  imposing  a 
regulatory  (rather  than  statutorily 
mandated)  three-year  use  requirement 
on  the  leasing  of  commercial  facilities  to 
provide  emergency  shelter.  Under 
§  576.51(a)[2)(iv),  emergency  shelters 
located  in  commercial  facilities  must  be 
rented  for  a  period  of  at  least  three 
years  (either  the  identical  space,  or 
comparable  rooms).  In  the  event  of  a 
dramatic  and  unforeseen  shortage  in  the 
availability  of  emergency  shelters  (i.e., 
in  the  case  of  a  natural  disaster),  the 
grantee  or  recipient  may  apply  to  HUD 
for  a  waiver  of  the  three-year  use 
requirement.  However,  it  should  be 
noted  that  where  ESG  grant  funds  are 
used  for  the  renovation,  major 
rehabilitation  or  conversion  of  hotel  or 
motel  space  to  facilitate  its  use  as  an 
emergency  shelter,  the  three-  or  ten-year 
(as  applicable)  statutory  use 
requirement  under  §  576.73  continues  to 
apply. 

For  activities  under  §  576.21(a)(3), 
other  than  the  leasing  of  commercial 
facilities,  the  Department  is  imposing  a 
regulatory  one-year  use  requirement  in 
place  of  the  three-year  requirement 
included  under  the  proposed  rule.  The 
Department's  intent  in  imposing  this 
one-year  requirement  is  to  provide 
consistency  and  continuity  in  the 
provision  of  emergency  shelter  services 
to  the  homeless. 

The  MDJ&T  commented  that  the 
definition  of  "emergency  shelter" 
contained  in  the  proposed  rule — with  its 
emphasis  on  providing  temporary 
shelter  for  the  homeless — is  at  odds  with 
the  practice  in  Minnesota  of  using  ESG 
funds  "to  rehabilitate  permanent 
housing."  The  Department  believes  that 
there  is  no  inconsistency  between  the 
definition  of  emergency  shelter  provided 
in  the  proposed  rule  and  the  fact  that 
permanent  housing  is  being 
rehabilitated  under  the  program.  The 
ESG  program  is  intended  to  provide 
temporary  shelter  for  the  homeless, 
without  any  requirement  that  the  shelter 
itself  be  of  a  temporary  nature.  In  fact, 
the  continued  use  requirements 
established  in  this  rule  are  designed  to 
ensure  a  certain  degree  of  continuity 
and  permanency  in  the  provision  of 
shelter  services  to  the  homeless.  As  a 
result,  the  Department  has  retained  the 
definition  of  "emergency  shelter" 
without  modification. 

The  MDJ&T  also  requested  that  the 
term  "obligated"  be  clarified  in  the  final 
rule  to  indicate  that  a  grant  award  by  a 
unit  of  local  government  to  a  private 
nonprofit  organization  under  a  written 
agreement  requires  payment  from  the 
grant  amount.  Since  the  proposed 
definition  of  "obligated"  incorporated 
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similar  language  with  respect  to 
grantees  and  Slate  recipients  tiiat 
undertake  ceilain  tjrpes  of  actions  {e.g.. 
place  orders,  award  contracts,  etc.)  the 
Departmmt  has  made  the  requested 
clarification  at  |  576l3  of  this  final  rule. 

With  regard  to  the  hmitation  on  units 
of  local  govemmeit  to  provide  essential 
services  (§576L21(aX2Ki)(B)).  NfDI»T 
requested  a  modification  of  the  current 
standard,  it  contended  that  the  proper 
standard  shouk)  be  whether  (here  is  a 
quantifiable  increase  in  the  level  of  a 
service  beyond  that  provided  by  the  unit 
of  government  during  the  12  calendar 
months  immediately  before  it  received 
initial  grant  amounts.  This  modification 
was  urged  on  the  basis  that  it  would  be 
unreasonable  to  expect  an  increase  in 
essential  services  above  that 
attributable  to  ESG  funding.  TTie 
Department  agrees  with,  and  has 
adopted,  this  suggestion. 

The  New  York  State  Department  of 
Social  Services  (NYSJ  asserted  that  the 
rule  is  ambigiKNis  as  to  whether  the  15 
percent  hmitation  applies  strictly  to 
units  of  local  government,  or  whether  no 
more  than  15  percent  of  the  entire  State 
allocation  can  be  used  to  provide 
essential  services  without  the  State 
requesting  a  waiver.  The  Department 
wishes  to  clarify  that  the  15  percent 
limitation  apphes  to  the  ti?taf  of  each 
grant  amount  provided  to  a  unit  of 
general  local  government.  It  is  not 
necessary,  in  each  instance,  that  an 
award  by  a  unit  of  local  government  to  a 
nonprofit  recipient  comply  with  the  15 
percent  limitation.  Consequently, 
althoogh  there  is  no  direct  limitation  on 
a  nonprofit  recipients  use  of  grant 
amounts  for  essential  services,  a  unit  of 
local  government  may  have  to  impose 
such  restrictions  on  one  or  more  of  its 
nonprofit  recipients  to  ensure  that  the 
unit  of  local  government  is  itself  in 
compliance  with  the  15  percent 
limitation. 

NYS  also  objected  to  the  proposed 
rule's  prohibition  on  the  use  of  ESG 
funds  for  the  acquisition  or  construction 
of  emergency  shelters,  and  urged  that 
proposed  new  construction  not 
exceeding  a  25  percent  increase  in 
square  footage  be  considered  an  eligible 
expense  under  the  program.  In  light  of 
the  fact  that  the  McKrnney  Act  does  not 
provide  for  ESG  grant  funds  to  be  used 
for  acquisition  or  construction  expenses, 
the  Department  does  not  have  the 
discretioo  to  modify  this  aspect  of  the 
rule.  However,  it  should  be  noted  that 
the  definition  of  "rehabilitation"  (§  576.3 
of  this  final  rulej  includes  additions  to 
existing  buildings  when  such  additions 
are  incidental  to  the  rehabilitation  of  the 
building. 


With  regard  to  the  requirement  under 
§  576.23  that  a  State  make  available  its 
ESC  formula  aDocation  to  units  of  local 
govenunent  in  the  State,  (he  MDJ&T 
commented  thai  Minnesota  has  found  it 
extremely  difficuh  to  carry  out  this 
obligation.  It  asserted  that  because  of 
the  scattered  migrant  and  farmworker 
population  across  seme  57  counties, 
Minnesota  was  experiencing 
considerabie  difficulty  in  making  ESG 
funds  available  to  this  segment  of  the 
homeless  population.  MD)ftT  requested 
a  waiver  of  the  reqnirement  so  (hat  the 
State  of  Minnesota  could  contract 
directly  with  farmwwker  organizations. 
While  the  Department  appreciates  the 
additional  burden  involved  where  a 
State  is  required  to  deal  with  a  highly 
dispersed  homeless  population,  the 
requirement  that  a  State  make  available 
its  ESG  allocation  to  units  of  local 
government  is  statutory  and,  as  such,  is 
not  subject  to  waiver  tyy  HUD. 

New  Castle  County  urged  the 
Department  to  require  States  to  notify 
each  unit  of  local  government  of  the 
availability  of  ESG  funds.  The 
Department  did  not  adopt  this 
suggestion,  since  administrative  funds 
are  not  provided  under  the  ESG  program 
to  reimburse  States  for  this  expenditure. 
The  Department  is  aware,  however,  that 
States  have  made  substantial  efforts  to 
advertise  the  availability  of  ESG  funds, 
and  believes  that  discretionary  activity 
of  this  kind  should  be  encouraged. 

New  Castle  County  also  suggested  a 
modification  of  the  proposed 
requirement  at  §  57e31(a)(2)  that  ESG 
reallocated  funds  can  only  be  made 
availaWe  to  units  of  local  government 
that  are  non-formula  cities  and  counties, 
and  to  private  nonprofit  organiiations.  if 
the  jurisdiction  in  which  the  proposed 
activities  are  to  be  located  has  a 
Comprehensive  Homeless  Assistance 
Plan  (CHAP).  The  suggested  language 
would  require  a  CHAP  for  —  *  *  the 
jurisdiction  in  which  the  proposed 
activities  are  to  be  located  or  the  service 
area  of  the  jwoposed  location  *  *  '"*. 

The  Department  has  instead  adopted 
a  modification  of  this  suggested 
language.  Under  Subpart  A  of  the 
McKinney  Act  (dealing  with  CHAP 
requirements),  section  401ff)  refers  to  a 
CHAP  certification  •"  *   *  for  the 
jurisdiction  to  be  served  by  the 
proposed  activities  *   *   *".  In  (his  final 
rule.  |§  576.31{a)|2)  and  576.51(b)(2Mi) 
have  been  modified  to  parallel  (his 
statutory  lariguage.  This  rule  will  require 
the  following:  fl)  A  State,  formula  city  or 
county,  or  Territon,'  that  is  applying  for 
ESG  funding  for  the  proposed  activities 
would  provide  the  CHAP  certification 
that  the  proposed  actix-ities  are 


consistent  with  the  Plan:  (2)  in  the  case 
of  a  formula  city  or  county,  there  must 
be  an  additional  certification  that  before 
any  of  the  grant  funds  are  used  for  an 
actix'ity  condncted  ootside  the 
applicant's  jurisdictTon,  the  applicant 
will  secure  and  p^nide  to  HUD  a 
certification  that  the  proposed  activities 
are  consistent  with  the  CHAP  submitted 
by  one  of  the  following:  (rj  If  the  activity 
is  conducted  within  (he  boundaries  of  a 
city  or  urban  county  having  its  own 
CHAP,  then  a  certification  from  the 
apprrrpriate  ofRcial  of  that  jurisdiction; 
or  (ii)  if  the  activn(y  is  not  conducted 
within  a  unit  of  local  goverrunent  having 
its  own  CHAP,  a  certification  from  the 
appropriate  State  ofRcial. 

Another  comment  concerning  the 
CHAP  was  N\S'  request  that  all  entities 
receiving  direct  entitlements  under  the 
ESG  program  be  required  to  submit  their 
CHAPS  to  the  State  for  purposes  of 
certifying  consistency  with  the  State 
CHAP.  The  Department  has  not  adopted 
this  suggestion.  The  emergency  nature  of 
the  ESG  program  clearly  dictates  that 
funds  be  allocated  as  expeditiously  as 
possible,  as  evidenced  by  McKinney's 
30day  mandatory  review  period.  To 
require  formula  cities  and  counties  to 
submit  their  CHAPS  for  review  to  the 
State,  as  well  as  to  the  local  HUD  field 
office,  would  be  inconsistent  with  the 
legislative  intent  reflected  in  the 
McKinney  Act  and.  consequently,  has 
not  been  adopted  in  this  rule. 

New  Castle  County  suggested  that 
certifications  of  CHAP  consistency  that 
are  submitted  to  local  HUD  field  offices 
under  |  576.511c)  Isubslantial  changes  in 
the  proposed  use  of  ESG  funds),  provide 
for  a  30-day  review  period.  If.  at  the 
expiration  of  the  30-day  review  period. 
HUD  fails  to  respond  to  the  certification, 
it  should  be  considered  approved.  The 
Department  believes  that  this  suggestion 
is  consistent  with  the  legislative  intent 
to  expedite  the  use  of  ESG  funds  and 
has  made  the  necessary  revisions  in  this 
final  rule. 

The  MDJ&T  objected  to  the 
requirement  under  §  57a51(b)(2)(ii)  of 
the  proposed  rule  that  a  State  must 
describe  the  sources  and  amounts  of 
matching  supplemental  funds  in  its 
interim  report.  Its  objection  was  based 
on  the  fact  that  nonprofit  recipients, 
which  may  provide  supplemental 
matching  funds,  may  not  have  "drawn 
down"  available  ESG  funds  at  the  time 
the  State  is  required  to  submit  its 
interim  report.  This  comment 
misconstrues  the  matching  supplemental 
funds  requirement.  Initially,  it  should  be 
noted  that  r(  is  not  required  under  the 
ESG  program  that  matching  funds  be 
provided  by  a  nonprofit  recipient.  When 
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the  grantee  is  a  State,  the  matching 
funds  may  be  provided  by  the  State's 
own  resources,  or  through  funds 
provided  by  a  State  recipient.  Matching 
funds  can  also  include  amounts  spent  on 
activities  that  are  ineligible  under  the 
ESG  program,  such  as  expenditures  for 
building  acquisition  or  staff  costs 
related  to  operating  an  emergency 
shelter.  Consequently,  it  is  not 
necessary  that  the  nonprofit  recipient 
have  "drawn  down"  ESG  grant  funds  at 
the  time  the  State  is  required  to  submit 
its  interim  report  and,  accordingly,  the 
Department  has  retained  the  proposed 
requirement  without  amendment. 

The  65-day  deadline  for  States  to 
make  ESG  grant  funds  available  to  their 
State  recipients  (under  §  576.55(a)  of  the 
proposed  rule)  was  objected  to  by  NYS 
on  the  basis  that  it  failed  to  take  into 
account  the  competitive  application 
process  used  to  obligate  the  funds.  The 
Department  disagrees.  It  is  imperative 
that  ESG  funds  be  obligated  as  rapidly 
as  possible.  The  Department's 
experience  has  been  that  the  65-day 
deadline  is  reasonable,  and  that  most 
States  are  able  to  comply  with  it.  If  a 
situation  arises  in  which  a  grantee 
believes  that  complying  with  the  65-day 
deadline  is  impossible,  it  should  request 
a  waiver  of  the  requirement  under 
§  576.5  of  this  final  rule. 

The  MDJ&T  requested  that  the  criteria 
listed  under  §  576.55(a)(2)  for 
determining  when  a  State  recipient  has 
timely  obligated  ESG  grant  amounts 
should  also  be  specified  for  ESG  funds 
expended  by  a  third  party  [e.g..  one 
other  than  the  initial  State  recipient). 
The  Department  believes  that  this 
commenter  has  misconstrued  the 
requirement  to  obligate  grant  funds 
under  this  provision.  Section  576.55(a)(2) 
requires  that  "fE/ach  State  recipient 
must  have  all  grant  amounts  obligated 
within  180  days  of  the  date  on  which  the 
State  made  the  grant  amounts  available 
to  it ".  (Emphasis  added).  The  180-day 
obligation  deadline  does  not  attach  to 
third  parties  that  receive  ESG  grant 
funds  from  the  State  recipient. 
Consequently,  there  is  no  need  to 
specify  criteria  establishing  when  the 
third  party  has  obligated  its  ESG  grant 
funds. 

New  Castle  County  urged  that  lead 
based  paint  removal  under  §  576.76(c)  of 
the  proposed  rule  be  considered  an 
eligible  expense,  regardless  of  whether 
ESG  funds  are  being  used  to  otherwise 
renovate,  rehabilitate,  or  convert  a 
particular  room.  It  bears  noting  that  the 
Department  has  always  considered  the 
abatement  of  lead  based  paint  to  be  an 
eligible  rehabilitation  activity  under 
§  576.21(a)(1),  so  long  as  the  relevant  use 


requirements  under  §  576.73  are 
satisfied. 

Section  576.83  of  the  proposed  rule 
authorizes  the  payment  to  a  grantee  of 
an  initial  capital  advance  for  30  days' 
cash  needs,  or  an  advance  of  $5,000, 
whichever  is  greater.  Thereafter,  the 
grantee  is  reimbursed  for  the  amount  of 
its  actual  cash  disbursement  needs.  NYS 
commented  that  because  of  the  shortage 
of  working  capital  (particularly  in  the 
case  of  nonprofits),  each  grantee  should 
be  given  a  25  percent  advance  against 
which  claims  can  be  submitted  when 
goods  or  services  are  received.  This 
suggestion  was  not  adopted  because  it 
would  be  inconsistent  with  the  U.S. 
Treasury  Department  requirements  (see 
Fiscal  Requirements  Manual  §  6-2075.20) 
which  normally  require  a  working 
capital  advance  to  cover  cash 
requirements  for  a  period  not  to  exceed 
30  days. 

New  Castle  County  expressed 
concern  over  the  timing  of  the  annual 
performance  report  (§  576.85(b)(2)) 
which,  under  the  proposed  rule,  must  be 
submitted  no  later  than  30  days  after  the 
December  31  cutoff  date.  This 
commenter  cited  two  alternative 
reporting  dates:  (1)  Allowing  the  ESG 
grant  year  to  coincide  with  the  local 
fiscal  year:  or  (2)  allowing  the  annual 
reporting  period  to  coincide  with  the 
grantee's  CDBG  reporting  period.  The 
Department  has  not  adopted  either  of 
these  alternative  dates  for  submission  of 
the  annual  performance  report.  It  is 
anticipated  that  the  date  established  in 
the  1987  proposed  rule  will  provide  a 
uniform  reporting  cycle  that  will  enable 
HUD  to  report  to  Congress  on  the 
progress  of  the  ESG  program  in  meeting 
the  needs  of  the  homeless. 

Finally,  the  U.S.  Department  of  Justice 
provided  comments  to  HUD  on  rule 
provisions  related  to  persons  with 
handicaps.  The  phrases  "handicapped 
individual"  and  "transitional  housing  for 
the  mentally  ill"  have  been  revised  in 
this  final  rule  to  read  "individuals  with  a 
handicap"  and  "persons  with  mental 
illness",  respectively. 

Other  Regulatory  Changes 

On  its  own  initiative,  the  Department 
wishes  to  make  the  following 
clarifications  or  changes  in  this  final 
rule  implementing  the  1987  ESG 
program. 

Under  §  576.21(c)(2),  grant  amounts 
may  not  be  used  to  renovate, 
rehabilitate  or  convert  buildings  owned 
by  primarily  religious  organizations 
unless  the  lessor  of  the  building  enters 
into  a  binding  agreement  requiring  the 
lessee  to  retain  the  use  of  the  leased 
premises  for  a  wholly  secular  purpose 
for  at  least  the  useful  life  of  the 


improvements.  In  the  event  this 
requirement  is  not  satisfied,  the  lessor  is 
obligated  to  pay  the  lessee  an  amount 
equal  to  the  residual  value  of  the 
improvements.  Under  paragraph  (vii)  of 
this  section,  the  lessee  must  remit  this 
amount  to  the  original  grantee  from 
which  the  ESG  amounts  were  derived. 
The  Department  wishes  to  clarify  that, 
following  the  close  of  the  ESG  grant 
period,  these  funds  are  to  be  used  to 
alleviate  homelessness  in  the  original 
grantee's  jurisdiction  (i.e.  to  "further  the 
objectives  of  this  part"),  but  that  it  is  not 
necessary  that  the  grant  funds  be  used 
in  conformance  with  the  requirements  of 
the  ESG  program.  This  language  has 
been  included  at  §  576.21(c)(2)(vii)  of  the 
final  rule. 

The  Department  has  modified  the 
proposed  requirement  at  §  576.43(b)  that 
any  allocation  to  a  metropolitan  city  or 
urban  county  of  less  than  .05  percent  of 
the  amounts  appropriated  for  the  ESG 
program  for  any  fiscal  year,  would  be 
added  to  the  allocation  for  the  State  in 
which  the  city  or  county  is  located.  The 
revised  language  provides  that 
reallocation  will  occur  whenever  there 
is  an  allocation  to  a  metropolitan  city  or 
urban  county  of  less  than  .05  percent  of 
each  appropriation  under  the  ESG 
program  in  any  fiscal  year.  This  revision 
more  accurately  reflects  the  actual 
allocation  of  ESG  program  funds,  which 
is  initiated  upon  the  appropriation  of 
funding  under  the  program  and  not 
necessarily  at  the  conclusion  of  the 
fiscal  year. 

In  §  576.85.  the  Department  has 
changed  the  period  for  a  State  to  submit 
its  interim  performance  report  from  90 
days  from  the  date  of  a  State's 
distribution  of  funds  to  its  recipients,  to 
30  days.  HUD  does  not  believe  that 
there  is  any  advantage  in  providing  an 
additional  two  months  for  the  State  to 
submit  its  interim  report,  and  that  it 
would  be  better  to  coincide  the  time 
allowed  for  submission  of  the  interim 
performance  report  with  that  of  the 
annual  performance  report  under 
paragraph  (b)(2). 

In  addition,  while  the  Department 
retained  the  proposed  timing  for 
submission  of  the  annual  performance 
report  under  §  576.85(b)(2),  the  provision 
has  been  modified  to  state  that  the  final 
report  is  to  be  submitted  90  days  after 
all  ESG  funds  are  expended  and  all 
activities  are  completed. 

This  final  rule  includes  clarifying 
language  to  indicate  that  staff  costs 
related  to  providing  essential  services 
are  eligible  ESQ  expenses  under 
§  576.21(a)(2).  (It  should  be  noted, 
however,  that  the  regulation  already 
provides  that  staff  costs  related  to  the 
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operation  o{  the  sbeiter  under 
1 576.21(a)(3)  are  not  eligible  expenses.) 
This  raises  the  issue  whether  a  prorated 
portion  of  a  staff  atember's  salary  can 
be  considered  an  eligible  expense  if  the 
staff  member  is  providing  an  eligible 
activity,  such  as  maintenance  or  an 
essential  service.  For  example  if  a 
shelter  operator  provides  transportation 
for  shelter  residents  by  driving  the 
shelter's  van.  can  that  portion  of  his  or 
her  time  spent  on  this  transportation 
service  be  considered  an  eligible 
expense?  The  answer  to  this  question  is 
"no".  The  payment  of  a  shelter  staff 
member's  salary — whether  or  not  a 
portion  of  the  staff  monber's  time  is 
devoted  to  providing  an  eligible 
activity — should  not  be  considered  an 
eligible  expense.  Because  the 
Department  believes  that,  in  most 
shelters,  the  operator  typically  provides 
a  variety  of  services  and  functions,  to 
determine  otherwise  would  compromise 
the  statutory  prohibition. 

Finally,  for  the  sake  of  clarity,  the 
Department  is  modifying  the  language  of 
§  576.21(aK2J(iiJ  relating  to  the  15 
percent  limitation  on  the  provision  of 
essential  services  by  units  of  Iqeal 
government.  Clarifying  language  has 
also  been  added  to  §576.21(b)(i)  relating 
to  waiver  of  the  15  percent  Umitation. 
These  clarifications  are  intended  to 
reflect  the  following:  No  more  than  15 
percent  of  the  total  of  each  grant  amount 
provided  to  a  unit  of  local  government 
can  be  used  to  provide  essential 
services  under  the  ESG  program. 
However,  a  unit  of  local  government  is 
not  required  to  comply  with  the  15 
percent  limitation  with  regard  to  each 
grant  amount  provided  to  a  nonprofit 
recipient,  so  long  as  the  limitation  is 
observed  for  the  total  grant  award. 
Furthermore,  the  15  percent  limitation 
may  be  waived  if  the  unit  of  local 
go\'emment  is  aHe  to  demonstrate  that: 

(1)  Activities  other  than  essential 
services  [e.g.,  renovation,  major 
rehabilitation  and  conversion  activities 
under  §  576.21(a)(1),  and  operating 
expenses  under  §  576.21(a)(3))  are 
already  being  adequately  provided  by 
the  unit  of  government  through  private 
or  public  resources.  These  resources 
may  include  that  portion  of  each  ESG 
grant  amount  provided  to  the  unit  of 
local  government  under  this  part  for 
which  a  waiver  is  not  being  requested; 
and 

(2)  The  amount  that  the  unit  of  local 
goverrunent  proposes  to  use  for  essential 
services — and  that  exceeds  the  15S 
limitation — cannot  preicticably  be  used 
for  eligible  ESC  activities  other  than 
essential  services. 

The  following  example  is  illustrative: 
Assume  that  a  unit  of  general  local 


government  has  $100,000  in  emergency 
shelter  grant  amounts  and  wishes  to 
spend  20  percent  of  this  amount 
($20,000)  on  esseitial  services.  The  unit 
of  government  is  free  under  section 
414(a)(2)(B)  of  the  MdCinney  Act  to 
spend  15  percent  ($15,000)  on  essential 
services,  so  that  this  amoant  is 
automatically  exdnded  from  any  waiver 
determination.  To  qualify  for  a  waiver 
for  the  additional  $5,000  that  the  unit  of 
govermnoit  proposes  to  use  for  essential 
services,  it  must  demonstrate  to  HUD 
that: 

Other  shelter  grant  activities  under 
§  578.21(a)(1)  and  (a)(3)  are  already 
adequately  provided  from  pubhc  and 
private  resources  (which  resources  may 
include  thai  portion  of  each  ESG  grant 
amount  provided  to  a  unit  of  local 
government  under  this  part  for  which  a 
waiver  is  not  being  requested — $85,000); 
and 

(2)  The  $5,000  cannot  practicably  be 
expended  for  activities  other  than 
essential  services. 

Waiver  requests  from  units  of  general 
local  government  receiving  grant 
amounts  from  a  State  woidd  first  have 
to  be  forwarded  to  the  State.  The  State 
would  be  required  promptly  to  forward 
all  such  requests  to  HUD.  together  writh 
any  recommendations  or  other 
comments  the  State  may  have.  This 
would  give  States  an  opportunity  to  give 
HUD  the  benefit  of  their  views  on  their 
recipients'  requests  for  waiver,  while 
ensuring  that  State  recipients"  requests 
wdl  receive  full  and  prompt  attention  by 
the  Department 

Lead-Based  Paint 

Section  566  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-24Z  approved  February  5. 
1988)  amended  the  Lead-Based  Paint 
Poisoning  Prevention  Act.  and  mandated 
that  HUD  publish  a  final  rule  amending 
the  Department's  lead-based  paint 
standards  at  24  CFR  Part  35.  On  June  6. 
1988.  the  Department  published  this 
final  rule  in  accordance  with  the 
statutory  mandate  (53  FR  20(790). 

The  primary  changes  resulting  from 
the  1987  Housing  Act  are:  (1)  A  uniform 
requirement  that  lead-based  p>aint 
standards  apply  to  all  housing 
constructed  before  1978:  and  (2)  that  the 
definition  of  "applicable  surfaces"  be 
uniformly  expanded  to  include  all 
interior  and  exterior  surfaces. 

The  revised  lead-based  paint 
standards  affect  the  1986  and  1987  ESG 
programs  in  the  following  manner.  For 
purposes  of  the  1986  ESG  program, 
HUD's  October  19. 1987  final  rule  (52  FR 
38864)  adopted,  by  cross-reference,  the 
lead-based  paint  requirements 
contained  in  24  CFR  Part  35.  As  a  result. 


the  revised  lead-based  paint  standards 
under  Part  35  will  apply  automatically  to 
all  1986  ESG  program  funds. 

Similarly,  the  1967  ESG  program  (and, 
thereafter,  the  ongoing  ESG  program) 
incorporates  by  cross-reference  the 
lead-based  paint  provisions  contained  in 
Part  35.  with  two  additional 
requirements  (both  of  these 
requirements  were  contained  in  the 
Department's  proposed  1987  ESG  rule). 
These  additional  provisions  relate  to 
inspection  and  abatement  of  defective 
leaii-based  paint  surfaces  and  require 
that  the  grantee  (or  in  the  case  of  States, 
the  State  recipient):  (1)  Undertake 
treatment  of  defective  paint  surfaces 
before  final  inspection  and  approval  of 
any  renovation,  rehabilitation  or 
conversion  activity  under  the  ESG 
program;  and  (2)  take  appropriate  action 
to  protect  shelter  occupants  from  the 
hazards  associated  with  lead-based 
paint  abatement  procedures. 

Nondiscrimination 

Two  of  the  nondiscrimination 
requirements  with  which  use  of 
emergency  shelter  grants  must  comply 
as  provided  in  §  576.79(a)  are  Title  Vlll 
of  the  Civil  Rights  Act  of  1968  and 
Executive  Order  11063.  which  prohibit 
discrimination  in  housing  on  the  basis  of 
race,  color,  religion,  sex,  or  national 
origin.  It  may  well  be  that  some 
emergency  shelters  assisted  under  this 
program  are  not  actually  covered  under 
these  authorities.  The  prohibitions 
against  discrimination  in  Title  VIII 
relate  only  to  a  "dwelling",  which  is 
defined  in  section  802(b)  of  that  Act  to 
mean,  in  part  "any  building,  structure, 
or  portion  thereof  which  is  occupied  as, 
or  designed  or  intended  for  occupancy 
as,  a  residence  by  one  or  more  families 
*   *   *"  (the  word  "family"  includes  a 
single  individoal).  Judicial 
interpretations  (e.g..  United  States  v. 
Hughes  Memorial  Home.  396  F.  Supp. 
544  (WD.  Va.  1975)) regarding  whether 
a  temporary  residence  is  a  "dwelling" 
within  the  meaning  of  Title  VIII  appear 
to  turn  on  whether  the  occupant  of  a 
place  intend  to  remain  for  a  substantial 
period  of  time  or  whether  the  place  is 
rather  one  of  temporary  sojourn  or 
transit  visit.  A  similar  issue  arises  under 
Executive  Order  11063.  which  covers 
certain  "housing  and  related  facilities". 
Since  die  operation  and  usage  of 
emergency  rfiehers  may  vary  greatly 
across  the  nation,  it  seemed  prudent  to 
deem  these  authorities  generally 
applicable  to  shelter  assisted  under  this 
program. 

In  any  event,  under  §  576.79(a),  all 
such  shelters  are  subject  to  the  Federal 
statutory  prohibitions  against 
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discrimination  with  respect  to  race, 
color,  national  origin,  age,  sex  and 
handicap  in  programs  involving  Federal 
financial  assistance.  Consistent  with  the 
statutory  intent  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  and  Title  VIII  of  the 
Civil  Rights  Act  of  1968,  the  Department 
has  included  in  this  final  rule  a 
requirement  at  §  576.79(a)(6)  that  the 
ESG  grantee  (or  in  the  case  of  a  State, 
the  State  recipient)  make  known  that 
emergency  shelter  facilities  and  services 
are  available  to  all  on  a 
nondiscriminatory  basis.  Where  the 
procedures  that  a  grantee  (or  State 
recipient)  intends  to  use  are  unlikely  to 
reach  persons  of  any  particular  race, 
color,  religion,  age,  sex  or  national  origin 
within  its  service  area  who  may  qualify 
for  ESG  services,  the  grantee  (or 
recipient)  is  required  to  establish 
additional  procedures  to  ensure  that 
these  persons  are  made  aware  of  the 
availability  of  the  facilities  and  services. 

Under  §  576.79(a)(2).  all  shelters 
covered  by  this  part  must  comply  with 
the  prohibitions  against  discrimination 
against  otherwise  qualified  individuals 
with  a  handicap  under  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  implementing  regulations  to  be 
codified  at  24  CFR  Part  8  (53  FR  20215. 
June  12. 1988).  Subpart  C  of  24  CFR  Part 
8  sets  forth  detailed  program 
accessibility  requirements  for  both 
housing  and  non-housing  facilities.  The 
Department  believes  that  shelters  are 
"housing  facilities"  within  the  meaning 
of  24  CFR  Part  8.  Accordingly.  24  CFR 
8.22  (New  Construction — housing 
facilities).  §  8.23  (Alterations  of  existing 
housing  facilities)  and  §  8.24  (Existing 
housing  programs)  apply  to  grantees  in 
the  emergency  shelter  grants  program. 
Specifically.  24  CFR  8.22  and  8.23 
require  that  a  percentage  of  newly 
constructed  and  substantially  altered 
"dwelling  units"  be  readily  accessible  to 
and  usable  by  individuals  with 
handicaps.  In  addition.  24  CFR  8.23(b) 
requires  that,  to  the  maximum  extent 
feasible,  alterations  to  "dwelling  units" 
be  made  readily  accessible  to,  and 
usable  by,  individuals  with  handicaps. 
Since  shelters  may  or  may  not  be 
regarded  as  "dwelling  units",  the  second 
sentence  of  §  576.79(a)(2)  states  that,  for 
purposes  of  the  ESG  program,  the  term 
"dwelling  units"  in  24  CFR  Part  8 
includes  sleeping  accommodations.  In 
addition,  grantees  (or  the  State 
recipient)  under  24  CFR  8.6(d)  must 
adopt  and  implement  procedures  to 
make  available  to  interested  persons 
information  concerning  the  existence 
and  location  of  services  and  facilities 
which  are  accessible  to  individuals  with 
handicaps. 


Environmental  Requirements  and  Site 
Selection 

Section  576.51(b)(2)(vi)  of  this  final 
rule  requires  that  HUD  conduct  an 
environmental  review  of  the  specific 
project  activities  proposed  by  an 
applicant  before  the  grantee  can  be 
authorized  to  undertake  these  activities. 
On  the  basis  of  an  application  from  a 
State  or  formula  grantee,  HUD  will 
make  a  conditional  grant.  The 
"condition",  while  assuring  the 
availability  of  funds  to  applicants, 
requires  applicants  to  provide  HUD  with 
specific  information  on  the  nature  and 
location  of  proposed  activities.  This 
information  will  assist  HUD  in 
conducting  its  environmental  review,  so 
that  the  Department  can  evaluate  the 
effect  of  the  grantee's  proposed 
activities  and  to,  thereafter,  authorize 
the  grantee  to  proceed  with  its  proposed 
activities. 

This  requirement  reflects  the 
Department's  determination  that 
proposed  program  activities  are  subject 
to  the  National  Environmental  Policy 
Act  (NEPA).  The  proposed  ESG  rule 
contemplated  that  the  NEPA  exemption 
provided  by  the  Council  on 
Environmental  Qualify  (CEQ)  for  the 
ESG  program  under  the  Homeless 
Housing  Act  of  1986  would  be 
continued.  This  exemption  was 
approved  by  the  CEQ  on  the  basis  of 
statutory  conflict,  since  the  1986  Act 
imposed  time  limitations  that  precluded 
compliance  with  NEPA.  HUD  has 
determined  that  the  restrictions  imposed 
by  the  1986  Homeless  Housing  Act  on 
the  ESG  program  no  longer  pertain.  In 
the  absence  of  statutory  conflict,  NEPA 
and  CEQ's  implementing  regulations 
apply,  and  it  is  HUD's  responsibility  to 
conduct  the  required  review  in 
accordance  with  24  CFR  Part  50.  The 
HUD  review  may  rely  on  NEPA 
provisions  for  "categorical  exclusions", 
although  HUD  must  complete  an 
"environmental  assessment"  for 
proposed  activities  that  are  not  totally 
excluded,  or  otherwise  present 
environmental  site  problems. 

While  this  change  in  the 
environmental  procedures  for  the 
Emergency  Shelter  Grant  Program 
would  appear  to  have  the  effect  of 
delaying  the  provision  of  assistance, 
HUD  does  not  expect  that  result  will 
occur.  The  S8  million  appropriated  for 
FY  1988  for  Emergency  Shelter  Grants 
has  already  been  awarded  and  therefore 
will  not  be  delayed  by  these  procedures. 
Emergency  Shelter  Grants  for  FY  1989 
are  expected  to  be  governed  by  revised 
environmental  procedures  included  in 
both  the  pending  House  and  Senate 
amendments  to  the  McKinney  Act. 


These  amendments  call  for 
responsibility  for  environmental  reviews 
to  be  delegated  to  the  grantee,  as 
provided  in  the  Community 
Development  Block  Grant  program.  Such 
a  delegation  of  responsibility  would 
permit  grantees  to  undertake  most 
Emergency  Shelter  Grant  program 
activities  without  delay. 

Second,  with  respect  to  NEPA  and 
program  objectives,  §  576.53(c)(2) 
provides  that  HUD  will  not  approve 
funds  for  any  program  whose  activities 
would  result  in  significant  impact  on  the 
human  environment.  Such  approval 
would  constitute  a  "major  Federal 
action"  and  require  HUD  to  prepare  an 
environmental  impact  statement  (EIS). 
HUD  has  determined  that  the  length  of 
time  required  to  prepare  an  EIS  would 
run  counter  to  the  objective  of  timely 
delivery  of  ESG  Program  services  and 
activities.  Where  significant  impact 
would  result,  HUD  expects  the  applicant 
to  select  different  activities  or  a 
different  location  that  HUD  may 
determine  not  to  have  such  an  impact. 
This  assures  the  State  or  formula 
grantee  of  its  fund  allocation  while 
assuring  the  environmental  quality  of  its 
program. 

Third,  with  respect  fo  environmental 
authorities  other  than  NEPA.  HUD  has 
determined  that  its  environmental 
review  must  take  into  account  all  the 
related  authorities  cited  at  24  CFR  50.4. 
This  has  led  to  the  following  changes  in 
this  final  rule: 

1.  The  final  rule  does  not  contain  the 
provisions  for  an  environmental 
assurance  by  applicants  that  was 
contained  in  the  proposed  ESG  rule  at 
§  576.51(b)(3)(i). 

2.  Under  the  environmental  assurance, 
applicants  certified  to  HUD  that  they 
would  avoid  sites  with  certain 
environmental  problems  (specifically, 
historic  properties  and  floodplains)  and 
that  activities  would  not  be  inconsistent 
with  the  State's  Coastal  Zone 
Management  Plan  (where  applicable). 
HUD  has  determined  that  the  listed 
environmental  resources  included  only 
the  most  common  resources,  but  did  not 
list  all  the  resources  and  authorities 
cited  in  24  CFR  50.4.  Accordingly,  the 
final  rule  contemplates  that,  in 
conducting  its  environmental  review. 
HUD  will  take  account  of  all  the 
authorities  cited  under  this  provision. 

3.  The  final  rule  deletes  §  576.79(k)  of 
the  proposed  rule.  "Conformance  with 
HUD  environmental  standards."  These 
standards,  issued  under  24  CFR  Part  51. 
are  included  in  the  authorities  of  24  CFR 
50.4  and  so  automatically  are  covered  in 
HUD's  environmental  review.  Separate 
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listing  as  an  "other  requirement" 
therefore  is  unnecessary. 

These  changes  are  predicated  upon 
the  Department's  determination  that 
environmental  review,  both  under  NEPA 
and  the  related  authorities  of  Part  50.4, 
is  a  responsibility  best  retained  under 
direct  HUD  control,  and  that  these 
reviews  should  not  be  delegated  to  ESG 
grantees.  Similarly,  an  asurance  by  an 
ESG  applicant  that  it  will  avoid  impact 
on  certain  environmental  resources  calls 
for  a  determination  that  HUD,  not  the 
applicant,  should  make  under  the 
applicable  environmental  regulations. 
Thus,  the  determination  as  to  whether 
proposed  activities  will  have  a 
significant  impact  on  the  environment  is 
a  HUD  determination,  and  the  necessary 
changes  are  made  in  this  final  rule. 
Fourth.  HUD  has  deleted  from  the 
final  rule  the  provisions  that  were 
contained  in  the  proposed  rule  at 
§  576.53(f).  The  provision  allowed  HUD 
to  authorize  formula  grantees  and  State 
recipients  to  incur  costs  at  their  own 
risk  prior  to  HUD's  approval  of  the 
grant.  HUD  has  determined  that  such  a 
provision  would  violate  legal 
requirements  for  prior  environmental 
review,  and  that  preapproved  activities 
and  expenditures  would  limit  the 
consideration  of  alternatives  and  entail 
the  possibility  of  irreversible  impacts  on 
the  environment  even  if  HUD,  after 
environmental  review,  decided  not  to 
approve  the  activities  or  their  location. 

Fifth,  as  part  of  this  rule-making,  HUD 
is  amending  for  immediate  effect  its 
environmental  regulations,  24  CFR  Part 
50  and  58.  These  changes  simply  add  to 
the  previous  list  of  NEPA-related 
categorically  excluded  activities.  The 
new  exclusions  reflect  certain  activities 
under  the  ESG  program  and  other 
homeless  assistance  programs  which 
HUD  believes  lack  potential  effect  on 
the  human  environment.  Specifically, 
these  activities  consist  of  such  ser\'ices 
as  health,  substance  abuse  and 
counseling  services,  the  provision  of 
meals  and  payment  of  rent,  utility  and 
maintenance  costs,  and  similar  activities 
that  do  not  involve  physical  change  to 
buildings  or  sites. 

The  amendment  to  Part  58  recognizes 
that  many  communities  also  invest  their 
Community  Development  Block  Grant 
funds  in  shelter  activity.  As  the  use  of 
CDBG  funds  is  subject  to  environmental 
review  by  the  community  under  Part  58, 
this  amendment  will  assure  consistency 
with  Part  50  while  enabling  communities 
to  undertake  and  utilize  Part  58 
environmental  reviews  for  the  CDBG 
program  which  HUD  may  also  accept  for 
purposes  of  the  ESG  program.  This  is 
particularly  advantageous  to  local 


planning  efforts,  and  implicitly 
recognizes  that  under  Part  50  HUD  may 
accept  a  prior  adequate  environmental 
review  undertaken  in  another  program. 

Displacement 

An  ESG  grantee  or  State  or  nonprofit 
recipient  is  prohibited  from  expending 
grant  funds  for  any  activities  that  would 
result  in  the  displacement  of  persons  or 
businesses.  The  requirements  of  the 
Uniform  Relocation  Act  (as  proposed  to 
be  revised)  will  govern  any 
unanticipated  or  unavoidable 
displacement  occurring  after  initial 
approval  of  the  ESG  application. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  at  the  above 
address. 

This  rule  would  not  constitute  a 
"major  rule'"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  Analysis 
of  the  rule  indicates  that  it  would  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  Stale  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  the  provisions  of  5 
U.S.C.  605(b),  the  Undersigned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  most  statutorily  eligible 
grantees  and  State  recipients  are 
relatively  larger  cities,  urban  counties, 
or  States.  In  addition,  the  grant  amounts 
to  be  made  available  to  any  ultimate 
user  of  a  grant  are  relatively  small. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3502),  and 
assigned  OMB  control  number  250&- 
0089. 


This  rule  was  listed  as  item  number 
999  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  25. 1988  (53  FR  13854. 13858)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  the 
Emergency  Shelter  Grants  Program  is 
CFDA  No.  14.231. 

List  of  Subjects 

24  CFR  Part  50 

Environmental  assessments. 
Environmental  impact  statements. 
Environmental  policies  and  review 
procedures. 

24  CFR  Part  58 

Environmental  assessments, 
Environmental  impact  statements. 
Community  Development  Block  Grant 
Program.  Environmental  policies  and 
review  procedures. 

24  CFR  Part  575 

Grant  programs — Housing  and 
community  development.  Emergency 
shelter  grants,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  576 

Grant  programs — Housing  and 
community  development.  Emergency 
shelter  grants.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department  amends 
24  CFR  Part  50  as  follows: 

PART  50— PROTECTION  AND 
ENHANCEMENT  OF  ENVIRONMENTAL 
QUALITY 

1.  The  authority  citation  for  24  CFR 
Part  50  continues  to  read  as  follows: 

Authority:  Sec.  7(d),  Departmonl  of  HUD 
Act  (42  U.S.C.  3535(d)). 

2.  Section  50.20  is  revised  by  adding  a 
new  paragraph  (o),  to  read  as  follows: 

§  50.20    Categorical  exclusions. 


(o)  The  following  supportive  services, 
maintenance  and  administrative 
activities  under  all  HUD  programs 
which  support  shelter  or  housing  for  the 
homeless:  The  provision  of  physical  or 
mental  health,  substance  abuse,  social, 
educational  or  counseling  services;  the 
provision  of  meals  or  food;  the  payment 
of  rent,  utility,  maintenance  or 
administrative  costs;  and  similar 
activities  that  do  not  involve  physical 
change  to  buildings  or  sites. 
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PART  58— ENVIRONMENTAL  REVIEW 
PROCEDURES  COMMUNITY 
DEVELOPMENT  BLOCK  GRANT. 
RENTAL  REHABILITATION  AND 
HOUSING  DEVELOPMENT  BLOCK 
GRANT  PROGRAMS 

3.  The  authority  citation  for  24  CPT? 
Part  58  is  revised  to  read  as  follows: 

Authority:  Sec.  7(d)  of  the  Deparlmenl  of 
HUD  Act  (421  U.S.C.  3535(d)):  sec.  104(g)  of 
title  I.  Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5304(g))  as  amended; 
sec.  102  of  the  National  Rnvironmental  Policv 
Act  of  1969  (42  U.S.C.  4332)  as  amended:  sees. 
17(i)  (1)  and  (2)  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437o(i)  (1)  and  (2)); 
Executive  Order  11514,  Protection  and 
Enhancement  of  Environmental  Quahty. 
March  5,  1970.  as  amended  hy  Executive 
Order  11991.  May  24,  1977. 

4.  Section  58.35  is  amended  by  adding 
a  new  paragraph  (a)(6),  to  read  as 
follows: 

§  58.35    Categorically  excluded  activities, 
(a)  *   *   • 

(6)  The  following  service, 
maintenance  and  administrative 
activities,  to  the  extent  eligible,  which 
ore  undertaken  to  support  housing  and 
shelter  programs  for  the  homeless:  The 
provision  of  physical  or  mental  health, 
substance  abuse,  social,  educational,  or 
counseling  services;  the  provision  of 
meals  or  food;  the  payment  of  rent, 
utility,  maintenance  or  administrative 
costs;  and  similar  activities  that  do  not 
use  grant  funds  for  making  physical 
changes  to  buildings  or  sites. 

5.  24  CFR  Part  575  is  amended,  and  a 
new  24  CFR  Part  576  is  added  to  read  as 
follows. 

6.  The  part  heading  of  24  CFR  Part  575 
is  revised  to  read  as  follows: 

PART  575— EMERGENCY  SHELTER 
GRANTS  PROGRAM:  HOMELESS 
HOUSING  ACT  OF  1986 

7.  The  authority  citation  for  24  CFR 
Part  575  is  revised  to  read  as  follows: 

Authority:  Sec.  525(a)  of  the  Homeless 
Housing  Act  of  1986  (sec.  101(g).  Pub.  L  99- 
500  (approved  Octot)er  18. 1986)  and  Pub.  L. 
99-591  (approved  October  30, 1986),  making 
appropriations  as  provided  for  in  H.R.  5313. 
99th  Cong..  2d  Sess.  (1986)  (as  passed  by  the 
House  of  Representatives  and  by  the  Senate), 
to  the  extent  and  in  the  manner  provided  for 
in  H.  Rep.  No.  977,  99th  Cong.,  2d  Sess. 
(1986)):  sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

8.  In  §  575.1.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  575.1    Applicability  and  purpose. 

(a)  General.  This  part  implements  the 
Emergency  Shelter  Grants  program 
contained  in  the  Homeless  Housing  Act 


of  1986  (section  101(g),  (Pub.  L  99-500 
(approved  October  18, 1986)  and  Pub.  L. 
99-591  (approved  October  30, 1986). 
making  appropriations  as  provided  for 
in  Part  C  of  Title  V  of  H.R.  5313.  99th 
Cong.,  2d  Sess.  (1986)  (as  passed  by  the 
House  of  Representatives  and  by  the 
Senate),  to  extent  and  in  the  manner 
provided  for  in  H.  Rep.  No.  977,  99fh 
Cong..  2d  Sess.  (1986)).  The  program 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  to  make  grants  to 
States,  units  of  general  local 
government,  and  private  nonprofit 
organizations,  for  the  rehabilitation  or 
conversion  of  buildings  for  use  as 
emergency  shelter  for  the  homeless,  and 
for  the  payment  of  certain  operating  and 
social  service  expenses  in  connection 
with  emergency  shelter  for  the 
homeless.  The  Emergency  Shelter 
Grants  program  authorized  by  Subtitle  B 
of  Title  IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  is  contained 
in  24  CFR  Part  576. 

9.  A  new  24  CFR  Part  576  is  added,  to 
read  as  follows: 

PART  576— EMERGENCY  SHELTER 
GRANTS  PROGRAM:  STEWART  B. 
McKINNEY  HOMELESS  ASSISTANCE 
ACT 

Subpart  A— General 

Sec. 

576.1  Applicability  and  purpose. 

576.3  Definitions. 

576.5  Waivers. 

Subpart  B— Eligible  Activities 

576.21     Eligible  activities  and  ineligible 

activities. 
576.23    Who  may  carry  out  eligible  activities. 

Subpart  C— Comprehensive  Homeless 
Assistance  Plan 

576.31     Comprehensive  Homeless  Assistance 
Plan. 

Subpart  D— Allocations 

576.41     Overall  allocation  of  grant  amounts. 
576.43    Allocation  of  grant  amounts  to 

States,  metropolitan  cities,  and  urban 

counties. 
576.45    Allocation  of  grant  amounts  to 

Territories. 

Subpart  E— Award  and  Use  of  Grant 
Amounts 

570.51    Application  requirements. 

576.53     Review  and  approval  of  applications. 

576.55    Deadlines  for  using  grant  amounts. 

Subpart  F— Reallocations 

576.61  Reallocation  of  grant  amounts:  lack  of 
approved  Comprehensive  Homeless 
Assistance  Plan:  formula  cities  and 
counties. 

576.63  Reallocation  of  grant  amounts:  lack  of 
approved  Comprehensive  Homeless 
Assistance  Plan;  Stales. 


576.65  Reallocation  of  erant  amounts:  lack  of 
approved  Comprehensive  Homeless 
Assistance  Plan:  Territories. 

576.67  Reallocation  of  grant  amounts; 
returned  or  unused  amounts. 

Subpart  G — Program  Requirements 

576.71  Matching  funds. 

576.73  Use  as  an  emergency  shelter. 

576.75  Building  standards. 

576.77  Assistance  to  the  homeless. 

576.79  Other  Federal  requirements. 

Subpart  H— Grant  Administration 

576.81     Responsibility  for  grant 

administration. 
576.83    Method  of  payment. 
576.85    Performance  reports. 
576.87    Recordkeeping. 
576.89     Sanctions. 
Appendix  to  Part  576    Reallocation  of  Grant 

Funds. 

Authority:  Sec.  416  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (Pub.  I.. 
100-77,  approved  July  22, 1987):  sec.  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  A— General 

§  576.1    Applicability  and  purpose. 

(a)  General.  This  part  implements  the 
Emergency  Shelter  Grants  program 
contained  in  Subtitle  B  of  Title  IV  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.  L.  100-77. 
approved  July  22. 1987).  The  program 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  to  make  grants  to 
Slates  and  units  of  general  local 
government  (and  to  private  nonprofit 
organizations  providing  assistance  to 
homeless  individuals  in  the  case  of 
grants  made  with  reallocated  amounts) 
for  the  rehabilitation  or  conversion  of 
buildings  for  use  as  emergency  shelter 
for  the  homeless,  and  for  the  payment  of 
certain  operating  and  social  service 
expenses  in  connection  with  emergency 
shelter  for  the  homeless.  The  Emergency 
Shelter  Grants  program  authorized  by 
the  Homeless  Housing  Act  of  1986  is 
contained  in  24  CFR  Part  575. 

(b)  Purpose.  The  program  is  designed 
to  help  improve  the  quality  of  existing 
emergency  shelters  for  the  homeless,  to 
help  make  available  additional 
emergency  shelters,  and  to  help  meet  the 
costs  of  operating  emergency  shelters 
and  of  providing  certain  essential  social 
services  to  homeless  individuals,  so  that 
these  persons  have  access  not  only  to 
safe  and  sanitary  shelter,  but  also  to  the 
supportive  services  and  other  kinds  of 
assistance  they  need  to  improve  their 
situations. 

§576.3    Definttions. 

Comprehensive  Homeless  Assistance 
Plan  or  Comprehensive  Plan  means  the 
Comprehensive  Homeless  Assistance 
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Plan  established  by  Subtitle  A  of  Title 
IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (Pub.  L.  100- 
77.  approved  July  22. 1987). 

Conversion  means  a  change  in  the  use 
of  a  building  to  an  emergency  shelter  for 
the  homeless  under  this  part,  where  the 
cost  of  conversion  and  any 
rehabilitation  costs  exceed  75  percent  of 
the  value  of  the  building  before 
conversion. 

Emergency  shelter  means  any  facility 
with  overnight  sleeping 
accommodations,  the  primary  purpose 
of  which  is  to  provide  temporary  shelter 
for  the  homeless  in  general  or  for 
specific  populations  of  the  homeless. 

Emergency  shelter  grant  amounts  or 
grant  amounts  mean  grant  amounts 
made  available  under  this  part. 

Formula  city  or  county  means  a 
metropolitan  city  or  urban  county  that  is 
eligible  to  receive  an  allocation  of  grant 
amounts  under  §  576.43. 

Grantee  means  the  entity  that 
executes  a  grant  agreement  with  HUD 
under  this  part.  For  purposes  of  this 
part,  grantee  is  (a)  any  State, 
metropolitan  city,  or  urban  county  that 
receives  a  grant  allocation  under 
§  576.43;  (b)  any  Territory  that  receives 
a  grant  allocation  under  §  576.45;  and  (c) 
any  State,  Territory,  unit  of  general  local 
government,  or  private  nonprofit 
organization  that  receives  a  grant  based 
on  a  reallocation  under  Subpart  F. 

Homeless  means: 

(a)  An  individual  or  family  which 
lacks  a  fixed,  regular,  and  adequate 
nighttime  residence;  or 

(b)  An  individual  or  family  which  has 
a  primary  nighttime  residence  that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for 
persons  with  mental  illness); 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(3)  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings.  The  term  does  not 
include  any  individual  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  the  Congress  or  a  State  Law. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Major  rehabilitation  means 
rehabilitation  that  involves  costs  in 
excess  of  75  percent  of  the  value  of  the 
building  before  rehabilitation. 

Metropolitan  city  means  a  city  that 
was  classified  as  a  metropolitan  city 
under  section  102(a)(4)  of  the  Housing 
and  Community  Development  Act  of 
1974  for  the  fiscal  year  immediately 


preceding  the  fical  year  for  which 
emergency  shelter  grant  amounts  are 
made  available. 

Nonprofit  recipient  means  any  private 
nonprofit  organization  providing 
assistance  to  the  homeless,  to  which  a 
unit  of  general  local  government 
distributes  emergency  shelter  grant 
amounts. 

Obligated  means  that  the  grantee  or 
State  recipient,  as  appropriate,  has 
placed  orders,  awarded  contracts, 
received  services,  or  entered  similar 
transactions  that  require  payment  from 
the  grant  amount.  Grant  amounts  that 
are  awarded  by  a  written  agreement  by 
a  unit  of  general  local  government  that 
require  payment  from  the  grant  amount 
to  a  private  nonprofit  organization 
providing  assistance  to  the  homeless  are 
obligated. 

Private  nonprofit  organization  means 
a  secular  or  religious  organization 
described  in  section  501(c)  of  the 
Internal  Revenue  Code  of  1986  which  (a) 
is  exempt  from  taxation  under  Subtitle 
A  of  the  Code:  (b)  has  an  accounting 
system  and  a  voluntary  board;  and  (c) 
practices  nondiscrimination  in  the 
provision  of  assistance. 

Rfhabilitation  means  labor,  materials, 
tools,  and  other  costs  of  improving 
buildings,  including  repair  directed 
toward  an  accumulation  of  deferred 
maintenance:  replacement  of  principal 
fixtures  and  components  of  existing 
buildings:  installation  of  security 
devices;  and  improvement  through 
alterations  or  incidental  additions  to,  or 
enhancement  of.  existing  buildings, 
including  improvements  to  increase  the 
efficient  use  of  energy  in  buildings. 

Renovation  means  rehabilitation  that 
involves  costs  of  75  percent  or  less  of 
the  value  of  the  building  before 
rehabilitation. 

State  means  each  of  the  several  States 
and  the  Commonwealth  of  Puerto  Rico. 

Territory  means  each  of  the  following: 
The  Virgin  Islands.  Guam.  American 
Samoa,  the  Northern  Mariana  Islands, 
the  Trust  Territory  of  the  Pacific  Islands, 
and  any  other  territory  or  possession  of 
the  United  States. 

State  recipient  means  any  unit  of 
general  local  government  to  which  a 
State  makes  available  emergency 
shelter  grant  amounts. 

Unit  of  general  local  government 
means  any  city,  county,  town,  township, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State. 

Urban  county  means  a  county  that 
was  classified  as  an  urban  county  under 
section  102(a)(6)  of  the  Housing  and 
Community  Development  Act  of  1974  for 
the  fiscal  year  immediately  preceding 
the  fiscal  year  for  which  emergency 


shelter  grant  amounts  are  made 
available. 

Value  of  the  building  means  the 
monetary  value  assigned  to  a  building 
by  an  independent  real  estate  appraiser, 
or  as  otherwise  reasonably  established 
by  the  grantee  or  the  Slate  recipient. 

§  576.5    Waivers. 

The  Secretary  of  HUD  may  waive  any 
requirement  of  this  part  that  is  not 
required  by  law,  whenever  it  is 
determined  that  undue  hardship  will 
result  from  applying  the  requirement,  or 
where  application  of  the  requirement 
would  adversely  affect  the  purposes  of 
the  Emergency  Shelter  Grants  Program 
under  this  part. 

Subpart  B— Eligible  Activities 

§  576.21    Eligible  and  ineligible  activities. 

(a)  Eligible  activities.  Emcrgtuu.y 
shelter  grant  amounts  may  be  usi:d  for 
one  or  more  of  the  following  activities 
relating  to  emergency  shelter  for  the 
homeless. 

(1)  Renovation,  major  rehabilitation, 
or  conversion  of  buildings  for  use  as 
emergency  shelters  for  the  homeless. 

(2)  Provision  of  essential  services, 
including  (but  not  limited  to)  services 
concerned  with  employment,  physical 
health,  mental  health,  substance  abuse, 
education,  or  food,  including  the  staff 
salary  necessary  to  provide  such 
services.  Grant  amounts  provided  to  a 
unit  of  general  local  government  may  be 
used  to  provide  an  essential  service  onlv 
if— 

(i)  The  service  is: 

(A)  A  new  service  or 

(B)  A  quantifiable  increase  in  the  level 
of  a  service  above  that  which  the  unit  of 
general  local  government  provided  with 
local  funds  during  the  12  calendar 
months  immediately  before  it  received 
initial  grant  amounts;  and 

(ii)  Not  more  than  15  percent  of  the 
total  of  each  grant  amount  provided  to  a 
unit  of  general  local  government  is  used 
for  these  services  (whether  or  not  the 
unit  of  local  government  provides  some 
or  all  of  these  grant  funds  to  a  nonprofit 
recipient). 

(3)  Payment  of  maintenance,  operation 
(including  rent,  but  excluding  staff), 
insurance,  utilities,  and  furnishings. 

(b)  Waiver  of  limit  on  essential 
services.  (1)  HUD  may  waive  the  15 
percent  limitation  on  the  use  of  grant 
amounts  for  essential  services  in 
paragraph  (a)(2)(ii)  of  this  section,  if  the 
unit  of  general  local  government 
demonstrates  to  HUD  that: 

(i)  Activities  other  than  essential 
services  are  adequately  provided  from 
other  private  or  public  resources  (which 
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resources  may  include  that  portion  of 
each  grant  amount  provided  to  the  unit 
of  government  under  this  part  for  which 
a  waiver  is  not  being  requested);  and 

(ii)  The  amount  that  is  in  excess  of  15 
percent  of  each  grant  amount  that  the 
unit  of  government  proposes  to  use  for 
essential  services  (and  for  which  a 
waiver  is  requested),  cannot  practically 
be  used  for  eligible  activities  other  than 
essential  services. 

(2)  Waiver  requests  from  State 
recipients  under  this  paragraph  (b)  must 
first  be  sent  to  the  State.  The  State  must 
promptly  send  the  requests  to  HUD, 
together  with  any  comments  or 
recommendations  the  State  may  have  on 
them. 

(c)  Ineligible  activities.  (1)  Emergency 
shelter  grant  amounts  may  not  be  used 
for  activities  other  than  those  authorized 
under  paragraphs  (a)  and  (b)  of  this 
section.  For  example,  grant  amounts 
may  not  be  used  for: 

(i)  Acquisition  or  construction  of  an 
emergency  shelter  for  the  homeless; 

(ii)  The  costs  of  staff  involved  in 
operating  the  shelter;  or 

(iii)  Rehabilitation  services  performed 
by  the  staff  of  a  grantee  or  recipient, 
such  as  preparation  of  work 
specifications,  loan  processing,  or 
inspections. 

(2)  Grant  amounts  may  not  be  used  to 
renovate,  rehabilitate,  or  convert 
buildings  owned  by  primary  religious 
organizations  or  entities,  unless  the 
following  conditions  are  met: 

(i)  The  building  (or  portion  thereof) 
that  is  to  be  improved  with  the  grant 
amounts  has  been  leased  to  an  existing 
or  newly  established,  wholly  secular 
entity  (which  may  be  an  entity 
established  by  the  religious 
organization): 

(ii)  The  HUD  assistance  is  provided  to 
the  lessee  (and  not  the  lessor)  to  make 
the  improvements; 

(iii)  The  leased  premises  will  be  used 
exclusively  for  secular  purposes,  and 
will  be  available  to  all  persons 
regardless  of  religion; 

(iv)  The  lease  payments  do  not  exceed 
the  fair  market  rent  for  the  premises,  as 
they  were  before  the  improvements  are 
made; 

(v)  The  portion  of  the  cost  of  any 
improvements  that  also  serve  a  non- 
leased  part  of  the  building  will  be 
allocated  to,  and  paid  for  by,  the  lessor; 
and 

(vi)  The  lessor  enters  into  a  binding 
agreement  that,  unless  the  lessee,  or  a 
qualified  successor  lessee,  retains  the 
use  of  the  leased  premises  for  a  wholly 
secular  purpose  for  at  least  the  useful 
life  of  the  improvements,  the  lessor  will 


pay  to  the  lessee  an  amount  equal  to  the 
residual  value  of  the  improvements. 

(vii)  The  lessee  must  remit  the  amount 
referred  to  in  paragraph  (c)(2)(vi)  of  this 
section  to  the  original  grantee  from 
which  the  amounts  used  to  renovate, 
rehabilitate,  or  convert  the  building 
under  this  paragraph  (c)(2)  were 
derived:  e.g.,  if  the  amounts  used  under 
this  paragraph  initially  were  made 
available  to  a  State  or  to  a  unit  of 
general  local  government  as  a  formula 
allocation  (§576.43)  or  a  reallocation 
(Subpart  F),  the  amount  that  the  lessor 
provides  to  the  lessee  must  be  remitted 
to  the  State  or  unit  of  general  local 
government,  as  appropriate.  While  the 
original  grantee  is  expected  to  use  this 
amount  to  alleviate  homelessness  in  the 
original  grantee's  jurisdiction,  there  is 
no  requirement  that  funds  received  after 
the  close  of  the  grant  period  be  used  in 
accordance  with  the  requirements  of 
this  part.  If,  however,  a  private  nonprofit 
organization  is  the  lessee  as  well  as  the 
grantee,  the  organization  must  remit  the 
amount  referred  to  in  paragraph 
(c)(2)(vi)  of  this  section  to  HUD. 

(viii)  The  lessee  may  also  enter  into  a 
management  contract  authorizing  the 
lessor  religious  organization  to  operate 
the  facility,  including  the  provision  of 
essential  services,  in  carrying  out  the 
secular  purpose.  In  such  case,  the 
religious  organization  must  agree  in  the 
management  contract  to  carry  out  its 
contractual  responsibilities  in  a  manner 
free  from  religious  influences  pursuant 
to  conditions  prescribed  by  HUD. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  2506-0089.) 

§  576.23    Who  may  carry  out  eligible 
activities. 

(a)  Grantees  and  State  recipients.  All 
grantees  (except  States)  and  State 
recipients  may  carry  out  activities  with 
emergency  shelter  grant  amounts.  All  of 
a  State's  formula  allocation  must  be 
made  available  to  units  of  general  local 
government  in  the  State,  which  may 
include  formula  cities  or  counties, 
whether  or  not  such  cities  or  counties 
receive  grant  amounts  directly  from 
HUD. 

(b)  Nonprofit  recipients.  Units  of 
general  local  government — both 
grantees  and  State  recipients — may 
distribute  all  or  part  of  their  grant 
amounts  to  nonprofit  recipients  to  be 
used  for  emergency  shelter  grant 
activities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0089.) 


Subpart  C— Comprehensive  Homeless 
Assistance  Plan 

§  576.31    Comprehensive  Homeless 
Assistance  Plan. 

(a)  Prohibition  of  assistance.  (1)  Grant 
amounts  may  be  made  available  to  the 
following  jurisdictions,  only  if  they  have 
a  HUD-approved  Comprehensive  Plan: 

(i)  States,  for  allocations  under 
§  576.43  and  reallocations  under 
§§  576.61,  576.63,  and  576.67. 

(ii)  Formula  cities  and  counties,  for 
allocations  under  §  576.43  and 
reallocations  under  §§  576.63  and  576.67; 
and 

(iii)  Territories,  for  allocations  under 
§  576.45  and  reallocations  under 
§§576.65  and  576.67. 

(2)  Reallocation  amounts  may  be 
made  available  under  §  576.67  to  units 
of  general  local  government  that  are  not 
formula  cities  and  counties,  and  to 
private  nonprofit  organizations,  only  if 
the  area  that  would  be  served  by  the 
proposed  activities  is  covered  by  an 
approved  Comprehensive  Plan,  as 
outlined  below:  For  units  of  general 
local  government,  the  State  must  have 
an  approved  Plan;  for  nonprofit 
organizations,  if  the  proposed  activities 
are  to  serve  a  formula  city  or  county  or 
Territory,  the  city,  county  or  Territory 
must  have  an  approved  Plan;  if  the 
proposed  activities  are  not  to  serve  such 
city  or  county,  the  State  or  Territory 
must  have  an  approved  plan. 

(3)  Grant  amounts  may  not  be  made 
available  to,  or  within  the  jurisdiction 
of,  any  State  or  forumla  city  or  county 
that  does  not  annually — 

(i)  Review  its  progress  in  carrying  out 
its  Comprehensive  Plan  and 

(ii)  Report  the  results  of  the  review  to 
HUD. 

(b)  Notification  of  Plan  requirements. 
HUD  will  publish  the  requirements  that 
pertain  to  the  Comprehensive  Plan 
(including  the  progress  review  and 
report  specified  in  paragraph  (a)(3)  of 
this  section  and  Plan  amendments 
referred  to  in  §  576.53(c))  in  the  Federal 
Register  as  necessary.  Prospective 
grantees  should  familiarize  themselves 
with  these  requirements.  HUD  will  also 
provide  notice  of  the  Plan's 
requirements  when  HUD  notifies 
prospective  grantees  of  their  grant 
allocations  under  subpart  D  or  the 
availability  of  reallocation  amounts 
under  subpart  F. 

(c)  Reallocations.  Sections  576.61, 
576.63,  and  576.65  govern  the 
reallocation  of  grant  amounts  initially 
allocated  to  a  State  or  a  formula  city  or 
county  under  §  576.43,  or  to  a  Territory 
under  §  576.45,  if  the  jurisdiction  does 
not  obtain  approval  of  its  Plan  within 


30196      Federal  Register  /  Vol.  53,  No.  154  /  Wednesday,  August  10.  1988  /  Rules  and  Regulations 


the  time  periods  specified  in  those 
sections. 

Subpart  D— Allocations 

§  576.41    Overall  allocation  of  grant 
amounts. 

(a)  Territories.  HUD  will  set  aside  for 
allocation  to  the  Territories  under 

§  576.45  an  amount  equal  to  0.2  percent 
of  the  total  amount  of  each 
appropriation  under  this  part  in  any 
fiscal  year. 

(b)  States,  metropolitan  cities  and 
urban  counties.  HUD  will  allocate  the 
amounts  that  remain  after  the  set-aside 
to  Territories  under  paragraph  (a)  of  this 
section  to  States,  metropolitan  cities, 
and  urban  counties  under  §  576.43. 

§  576.43    Allocation  of  grant  amounts  to 
States,  metropolitan  cities,  and  urtjan 
counties. 

(a)  Calculation  of  allocations.  In 
determining  the  amount  of  the  allocation 
for  each  State,  metropolitan  city,  and 
urban  county,  HUD  will  provide  that  the 
percentage  of  the  total  amount  available 
for  allocation  to  any  State,  metropohtan 
city,  or  urban  county  is  equal  to  the 
percentage  of  the  total  amount  available 
for  section  106  of  the  Housing  and 
Community  Development  Act  of  1974  for 
the  prior  fiscal  year  that  was  allocated 
to  such  State,  metropolitan  city,  or 
urban  county. 

(b)  Reallocation  to  State.  Except  as 
othewise  provided  by  law,  if  an 
allocation  to  a  metropolitan  city  or 
urban  county  would  be  less  than  .05 
percent  of  each  appropriation  under  this 
part  in  any  fiscal  year,  the  amount  is 
added  to  the  allocation  for  the  State  in 
which  the  city  or  county  is  located. 

(c)  Notification  of  allocation  amount. 
HUD  will  notify  in  writing  each  State, 
metropolitan  city,  and  urban  county  that 
is  eligible  to  receive  an  allocation  under 
this  section,  of  the  amount  of  its 
allocation. 

§  576.45    ANocation  of  grant  amounts  to 
Territories. 

(a)  Each  Territory.  HUD  will  allocate 
amounts  set  aside  for  Territories  under 
§  576.41  to  each  Territory,  based  upon 
its  proportionate  share  of  the  total 
population  of  all  Territories. 

(b)  Notification  of  allocation  amount. 
HUD  will  notify  each  Territory  of  the 
amount  of  its  allocation  under  this 
section. 

Subpart  E— Award  and  Use  of  Grant 
Amounts 

§  576.51     Application  requirements. 

(a)  Application  deadlines.  To  receive 
grant  amounts,  a  State  or  formula  city  or 
county  that  elects  to  receive  an 


emergency  shelter  grant  on  the  basis  of 
an  allocation  under  §  576.43,  and  a 
Territory  that  elects  to  receive  an 
emergency  shelter  grant  on  the  basis  of 
an  allocation  under  §  576.45,  must 
submit  an  application  that  meets  the 
requirements  of  paragraph  (b)  of  this 
section.  The  application  must  be 
submitted  to  the  responsible  HUD  field 
office,  na  later  than  45  days  after  the 
date  of  the  notification  to  the  State,  city 
or  county,  or  the  Territory,  of  its  grant 
allocation,  as  provided  by  §  576.43(c)  or 
§  576.45(b),  respectively. 

(b)  Application.  The  application  must 
contain: 

(1)  A  Standard  Form  424.  Item  (7)  of 
Standard  Form  424  must  contain  a 
description  of  the  proposed  use  of  the 
emergency  shelter  grant  amounts.  In  the 
case  of  a  formula  city  or  county,  or  a 
Territory,  the  proposed  use  must  be 
identified  for  each  of  the  three 
categories  of  eligible  activities  under 
§§  576.21  (a)(1).  (a)(2).  and  (a)(3).  In  the 
case  of  a  State,  the  proposed  use  must 
identify: 

(i)  How  the  State  intends  to 
implement  the  requirement  in  §  576.23(a) 
that  the  grant  be  made  available  to  units 
of  general  local  government  in  the  State, 
or 

(ii)  The  specific  units  of  general  local 
government  in  the  State  that  will  receive 
the  grant. 

(2)  The  following  certifications  and 
assurances: 

(i)  A  certification  by  the  public  official 
responsible  for  submitting  the 
Comprehensive  Plan  for  the  State, 
formula  city  or  county,  or  Territory  that 
is  applying  for  ESG  funding  for  the 
proposed  activities  that  the  activities 
are  consistent  with  the  Plan.  In  the  case 
of  a  formula  city  or  county,  there  must 
be  an  additional  certification  that  before 
any  of  the  grant  funds  are  used  for  an 
activity  conducted  outside  the 
applicant's  jurisdiction,  the  applicant 
will  secure  and  provide  to  HUD  a 
certification  that  the  activity  is 
consistent  with  the  CHAP  submitted  by 
the  following  jurisdiction,  as  applicable: 

(A)  If  the  activity  is  conducted  within 
the  boundaries  of  a  city  or  urban  county 
having  its  own  CHAP,  then  a 
certification  from  its  appropriate  official 
of  that  jurisdiction;  or 

(B)  If  the  activity  is  not  conducted 
within  a  unit  of  local  government  having 
its  own  CHAP,  then  a  certification  from 
the  appropriate  State  official. 

(ii)  A  certification  that  the  State, 
formula  city  or  county,  or  Territory  will 
provide  the  matching  supplemental 
funds  required  by  §  576.71.  The 
certification  must  describe  the  sources 
and  amounts  of  the  supplemental  funds. 
A  State's  matching  supplemental  funds 


certification  is  to  be  submitted  with  its 
interim  performance  report,  as  provided 
by  §  576A5. 

(iii)  A  certification  that  the  formula 
city  or  county,  or  Territory,  will  comply, 
and  that  the  State  will  ensure  that  its 
State  recipients  comply,  with: 

(A)  The  requirements  of  §  576.73 
concerning  the  continued  use  of 
buildings,  for  which  emergency  shelter 
grant  amounts  are  used,  as  emergency 
shelter  for  the  homeless; 

(B)  The  building  standards 
requirements  of  §  576.75;  and 

(C)  The  requirements  of  §  576.77 
concerning  assistance  to  the  homeless. 

(iv)  If  grant  amounts  are  proposed  to 
be  used  to  provide  emergency  shelter  for 
the  homeless  in  hotels  or  motels,  or 
other  commercial  facilities  providing 
transient  housing,  a  certification  from 
the  State,  metropolitan  city,  or  urban 
county  that: 

(A)  The  grantee,  or  State  recipient  or 
nonprofit  recipient  (as  appropriate),  has 
executed  (or  will  execute)  an  agreement 
with  the  provider  of  such  housing  that 
comparable  living  space  (in  terms  of 
quality,  available  amenities,  and  square 
footage)  will  be  rented  in  the  facility  for 
use  as  an  emergency  shelter  for  not  less 
than  a  three-year  period  as  calculated 
under  §  576.73(b); 

(B)  Leases  negotiated  between  the 
grantee,  or  State  recipient  or  nonprofit 
recipient  (as  appropriate),  and  providers 
of  such  housing  provide  (or  will  provide) 
that  the  living  space  will  be  rented  at 
substantially  less  than  the  daily  room 
rate  otherwise  charged  by  the  facility; 
and 

(C)  The  grantee,  or  State  recipient  or 
nonprofit  recipient  (as  appropriate),  has 
considered  using  other  facilities  as 
emergency  shelter,  and  has  determined 
that  use  of  the  facilities  referred  to  in 
this  paragraph  (b)(2)(iv)  provides  the 
most  cost-effective  means  of  providing 
emergency  shelter  for  the  homeless  in  its 
jurisdiction. 

(v)  A  certification  that  the  formula 
city  or  county,  or  Territory,  will  conduct 
its  emergency  shelter  grant  activities 
under  this  part,  and  that  the  State  or 
unit  of  general  local  government  (as 
appropriate)  will  ensure  that  State 
recipients  or  nonprofit  recipients 
conduct  their  activities  under  this  part, 
in  conformity  with  the 
nondiscrimination  and  equal 
opportunity  requirements  contained  in 
§  576.79(a)  and  the  other  requirements  of 
this  part  and  of  other  applicable  Federal 
law. 

(vi)  An  assurance  by  the  State,  formula 
city,  county  or  Territory  that  neither  the 
grantee  nor  recipient  will  undertake,  or 
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commit  funds  to,  any  activities  to  be 
funded  under  this  part  until: 

(A)  The  grantee  transmits  to  HUD  a 
description  of  the  proposed  activities 
and  of  any  properties  to  be  renovated, 
rehabilitated  or  converted,  including 
their  location,  and  an  identification  of 
any  environmental  conditions  that  may 
require  particular  consideration; 

(B)  HUD  either  completes  an 
environmental  review  of  the  proposed 
activities,  properties  and  locations  or, 
pursuant  to  24  CFR  Part  50,  accepts  an 
adequate  and  relevant  prior  review 
completed  for  another  HUD  program  or 
project  under  24  CFR  Parts  50  or  58,  and 
thereafter  authorizes  the  grantee  to 
proceed,  in  accordance  with  any 
mitigation  requirements;  and 

(C)  An  assurance  by  the  State, 
formula  city,  county  or  Territory  that  if, 
subsequent  to  HUD  authorization  to 
proceed  on  the  basis  of  environmental 
review  and  mitigation  requirements,  the 
nature  or  location  of  funded  activities 
changes,  HUD  will  be  so  advised  in  the 
same  manner  as  provided  in 

§  576.51(b)(2)(vi)(A). 

(vii)  A  certification  by  the  State, 
formula  city  or  county,  or  Territory  that 
the  submission  of  the  application 
required  by  this  paragraph  (b)  is 
authorized  under  applicable  provisions 
of  law,  and  that  the  grantee  possesses 
the  legal  authority  to  carry  out 
emergency  shelter  grant  activities  in 
accordance  with  the  provisions  of  this 
part. 

(c)  Substantial  change  in  proposed 
use  of  funds.  (1)  If  at  any  time  after 
submission  of  an  application  under  this 
section,  there  is  a  substantial  change  in 
the  proposed  use  of  funds,  there  must  be 
submitted  to  the  responsible  HUD  field 
office  a  certification  (as  required  by 
paragraph  (b)(2)(i)  of  this  section)  that 
the  proposed  use  of  funds  is  consistent 
with  the  applicable  Comprehensive 
Homeless  Assistance  Plan.  The 
certification  will  be  approved  as 
expeditiously  as  possible,  and  will  be 
deemed  approved  30  days  after  HUD 
receives  it  unless,  notification  is 
provided  by  HUD  within  that  period  that 
the  certification  is  not  approved,  and  the 
basis  for  the  denial  of  approval.  ESG 
funds  may  not  be  obligated  by  a  grantee 
or  by  a  nonprofit  recipient  for  the 
revised  proposed  use  of  funds  until  HUD 
accepts  the  new  certification; 

(2)  In  the  case  of  a  State,  a  State  may 
not  obligate  funds  until  the  revised 
proposed  use  of  grant  funds  has  been 
approved  by  HUD;  and 

(3)  Submission  of  the  certification 
under  this  paragraph  (c)  may  require 
amendment  of  the  applicable 
Comprehensive  Homeless  Assistance 
Pl..n.  Requirements  for  Plan 


amendments  may  be  found  in  the 
notification  that  HUD  provides  for 
Plans.  (See  §  576.31(b)). 

(Approved  by  the  Office  of  ManHgement  and 
Budget  under  control  number  2506-0089.) 

§  576.53    Review  and  approval  of 
applications. 

(a)  Time  for  approval.  An  application 
from  a  State,  formula  city  or  county,  or 
Territory  will  be  processed  and 
approved  as  expeditiously  as  possible, 
and  will  be  deemed  approved  30  days 
after  HUD  receives  it,  unless  within  that 
period  HUD  notifies  the  applicant  that 
the  application  is  not  approved. 

(b)  Review  of  applications.  HUD  will 
approve  an  application,  unless  it 
determines  that  the  application: 

(1)  Was  not  received  or  postmarked 
within  the  time  period  specified  in 

§  576.51(a); 

(2)  Does  not  contain  the  items 
required  by  §  576.51(b);  or 

(3)  Does  not  otherwise  comply  with 
the  requirements  of  this  part  or  of  other 
Federal  law. 

(c)  Conditional  grant.  HUD  may  make 
a  conditional  grant  restricting  the 
obligation  and  use  of  emergency  shelter 
grant  amounts.  Conditional  grants  may 
be  made: 

(1)  Where  there  is  substantial 
evidence  that  there  has  been,  or  there 
will  be,  a  failure  to  meet  the 
requirements  of  this  part.  In  such  a  case, 
the  reason  for  the  conditional  grant,  the 
action  necessary  to  remove  the 
condition,  and  the  deadline  for  taking 
those  actions  will  be  specified.  Failure 
to  satisfy  the  condition  may  result  in 
imposition  of  a  sanction  under  §  576.89, 
or  in  any  other  action  authorized  under 
applicable  Federal  law. 

(2)  Where  HUD  determines  that  the 
application  itself  does  not  include 
evidence  of  an  acceptable  prior 
environmental  review  or  specific 
descriptions,  as  defined  at 

§  576.51(b)(2)(vi),  HUD  will  condition 
the  grant  so  that  activities  shall  not 
commence  until  HUD  completes 
environmental  review  requirements  and, 
on  the  basis  of  such  review  and  needed 
mitigation  measures,  authorizes  the 
grantee  to  proceed. 

(3)  In  no  case  will  HUD  authorize  the 
use  of  grant  funds  for  activities, 
properties  or  locations  that  would  result 
in  unavoidable  significant  impact  on  the 
human  environment,  as  determined  by 
HUD  environmental  review;  but  in  the 
event  of  such  a  determination,  HUD  will 
advise  the  State  or  formula  grantee  so 
that  the  grantee  may  select  an 
alternative  that  may  be  found  after  HUD 
review  to  be  without  significant  impact. 


(d)  Grant  agreement.  The  grant  will  be 
made  by  means  of  a  grant  agreeement 
executed  by  HUD  and  the  grantee. 

(e)  Reallocation  amounts.  Any 
emergency  shelter  grant  amounts  that 
are  under  §  576.51(a)  or  (2)  an 
application  disapproval  under 
paragraph  (b)  of  this  section  will  be 
reallocated  under  §  576.67. 

§  576.55    Deadlines  for  using  grant 
amounts. 

(a)  States  and  State  recipients.  (1) 
Each  State  must  make  available  to  its 
State  recipients  all  emergency  shelter 
grant  amounts  that  it  was  allocated 
under  §576.43.  within  65  days  of  the 
date  of  the  grant  award  by  HUD. 

(2)  Each  State  recipient  must  have  all 
its  grant  amounts  obligated  (as  that  term 
is  defined  at  §  576.3)  within  180  days  of 
the  date  on  which  the  State  made  the 
grant  amounts  available  to  it.  Funds  to 
be  expended  by  the  State  recipient  itself 
(not  through  a  third  party)  for  the 
provision  of  assistance  to  the  homeless 
will  be  considered  to  have  met  this 
timing  requirement,  if  the  recipient: 

(i)  Budgets  the  funds  for  a  stated 
eligible  activity; 

(ii)  Makes  initial  expenditures  for  the 
eligible  activity  within  180  days  of  the 
date  on  which  the  State  made  the  grant 
amounts  available  to  the  recipient;  and 

(iii)  Expends  all  funds  for  the 
budgeted  activity  within  one  year  of  the 
date  on  which  the  State  made  the  grant 
amounts  available  to  the  recipient. 

(b)  Formula  cities  and  counties,  and 
Territories.  Each  formula  city  and 
county,  and  each  Territory,  must  have 
all  grant  amounts  that  it  was  allocated 
under  §  576.43  or  §  576.45  obligated  by 
180  days  of  the  date  of  the  grant  award 
by  HUD.  Funds  to  be  expended  by  the 
formula  city  or  county,  or  Territory, 
itself  (not  through  a  third  party)  for  the 
provision  of  assistance  to  the  homeless 
will  be  considered  to  have  met  this 
timing  requirement,  if  the  jurisdiction: 

(i)  Budgets  the  funds  for  a  stated 
eligible  activity; 

(ii)  Makes  initial  expenditures  within 
180  days  of  the  date  of  the  grant  award 
by  HUD:  and 

(iii)  Expends  all  funds  for  the 
budgeted  activity  within  one  year  of  the 
date  of  the  grant  award  by  HUD. 

(c)  Reallocation  amounts.  (1)  Any 
emergency  shelter  grant  amounts  that 
are  not  made  available  or  obligated 
within  the  time  periods  specified  in 
paragraphs  (a)(1)  (State  distributions  to 
State  recipients)  or  (b)  (formula  city  or 
county  or  Territory  allocation)  of  this 
section,  respectively,  will  be  reallocated 
under  §  576.67. 
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(2)  The  State  must  recapture  any  grant 
amounts  that  a  State  recipient  does  not 
obligate  within  the  time  period  specified 
in  paragraph  (a)(2)  (State  recipients)  of 
this  section.  The  State,  at  its  option, 
must  make  these  grant  amounts  and 
other  amounts  returned  to  the  Stale 
(except  amounts  referred  to  in 
§  576.21(c)(2](vii))  available  as  soon  as 
practicable  to  other  units  of  general 
local  government  for  use  within  the  time 
period  specified  in  paragraph  (a)(2)  of 
this  section,  or  to  HUD  for  reallocation 
under  §  576.67. 

Subpart  F— Reallocations 

§  576.61    ReaRocstion  of  grant  amounts; 
lack  of  approved  Comprehensive  Homeles« 
Assistance  Ptan;  formula  cities  and 
counties. 

(a)  Applicability.  This  section  applies 
where  a  formula  city  or  county  fails  to 
obtain  approval  of  its  Comprehensive 
Plan  within  90  days  of  the  date  upon 
which  amounts  under  this  part  first 
become  available  for  allocation  under 

§  576.43  in  any  fiscal  year. 

(b)  Grantee.  HUD  will  make  available 
the  amounts  that  a  city  or  county 
referred  to  in  paragraph  (a)  of  this 
section  would  have  received  to  the  State 
in  which  the  city  or  county  is  located. 

(c)  Notification  of  fund  availability. 
The  responsible  HUD  field  office  will 
promptly  notify  the  State  of  the 
availability  sf  any  reallocation  amounts 
under  this  section. 

(d)  Eligibility  for  reallocation 
amounts.  In  order  to  receive  reallocation 
amounts  under  this  section,  the  State 
must; 

(1)  E.xecute  a  grant  agreement  with 
HUD  to  receive  grant  amounts  allocated 
to  the  State  under  §  576.43  for  the  fiscal 
year  for  which  the  amounts  to  be 
reallocated  were  initially  made 
available. 

(2)  If  necessary,  submit  an  amendment 
to  its  application  for  that  fiscal  year  for 
the  reallocation  amounts  it  wishes  to 
receive.  The  amendment  must  (to  the 
extent  necessary)  meet  the  requirements 
of  §  576.51(b).  and  must  be  submitted  to 
the  responsible  HUD  field  office  no  later 
than  30  days  after  notification  is  given 
to  the  State  under  paragraph  (c)  of  this 
section. 

(e)  Review  and  approval.  (1)  Section 
576.53  (except  paragraph  (e))  governs 
the  review  and  approval  of  application 
amendments  under  this  section. 

(2)  HUD  will  endeavor  to  make  grant 
awards  within  30  days  of  the  applicalion 
amendment  deadline,  or  as  soon 
thereafter  as  practicable. 

(f)  Deadlines  for  using  reallocalvd 
^rant  amounts.  Section  576.55  governs 


the  use  of  amounts  reallocated  under 
this  section. 

(g)  Amounts  that  cannot  be 
reallocated.  Any  grant  amounts  that 
cannot  be  reallocated  to  a  State  under 
this  section  will  be  reallocated  to 
formula  cities  and  counties  located  in 
the  State  and  then  to  other  States  and 
Territories,  as  provided  by  §  576.63. 
Amounts  that  are  reallocated  under  this 
section,  but  that  are  returned  or  unused, 
will  be  reallocated  under  §  576.67. 

§  576.63    Reaflocation  of  grant  amounts; 
lacfc  of  approved  Comprehensive  Homeiess 
Assistance  Plarr.  States. 

(a)  Applicability.  This  section  applies 
where: 

(1)  A  State  fails  to  obtain  approval  of 
its  Comprehensive  Plan  within  90  days 
of  the  date  upon  which  amounts  under 
this  part  first  become  available  for 
allocation  in  any  fiscal  year:  or 

(2)  Grant  amounts  cannot  be 
reallocated  to  a  Slate  under  §  576.61. 

(b)  Grantees.  HUD  will  reallocate  the 
amounts  that  a  State  referred  to  in 
paragraph  (a)  of  this  section  would  have 
received,  first,  to  formula  cities  and 
counties  located  in  the  State  that 
demonstrate  extraordinary  need  or  large 
numbers  of  homeless  individuals  and  if 
grant  amount  remain,  then  to  other 
States  and  Territories  that  meet  this 
criterion. 

(c)  Notification  of  fund  availability. 
HUD  will  make  reallocations  under  this 
section  by  direct  notification  or  Federal 
Register  Nofice  that  will  set  forth  the 
terms  and  conditions  under  which  grant 
amounts  under  this  section  are  to  be 
reallocated  and  grant  awards  made. 

(d)  Eligibility  for  reallocation 
amounts.  In  order  to  receive  reallocation 
amounts  under  this  section,  the  formula 
city  or  county,  or  State  or  Territory, 
must: 

(1)  Submit  an  amendment  to  its 
application  for  that  fiscal  year  for  the 
reallocation  amounts  it  wishes  to 
receive.  The  amendment  must  meet — 

(i)  To  the  extent  necessary,  the 
requirements  of  §  57a51(b)  and 

(ii)  Such  additional  requirements  as 
HUD  may  specify  in  the  notification 
under  paragraph  (c)  of  this  section. 
The  amendment  must  be  submitted  to 
the  responsible  HUD  field  office  no  later 
than  30  days  after  such  notification  is 
given. 

(2)  Execute  a  grant  agreement  with 
HUD  to  receive  grant  amounts  allocated 
under  §  576.43  or  §  576.45  (as 
appropriate)  for  the  fiscal  year  for  which 
the  amounts  to  be  reallocated  were 
initially  made  available. 

(e)  Review  and  approval.  (1)  Section 
576.53  (except  paragraph  (e)).  and  such 
additional  requirements  as  HUD  may 


specify  in  the  notification  under 
paragraph  (c)  of  this  section,  govern  the 
review  and  approval  of  application 
amendments  under  this  section.  HUD 
will  rank  the  amendments  and  make 
grant  awards  under  this  section  on  the 
basis  of  the  following  factors: 

(i)  The  nature  and  extent  of  the  unmet 
homeless  need  within  the  jurisdiction  in 
which  the  grant  amounts  will  be  used; 

(ii)  The  extent  to  which  the  proposed 
activities  address  this  need:  and 

(iii)  The  abihty  of  the  grantee  to  carry 
out  the  proposed  activities  promptly. 

(2)  HUD  will  endeavor  to  make  grant 
awards  within  30  days  of  the  application 
amendment  deadline,  or  as  soon 
thereafter  as  practicable. 

(f)  Grant  amounts.  HUD  may  make  a 
grant  award  for  less  than  the  amount 
applied  for  or  for  fewer  than  all  of  the 
activities  identified  in  the  application 
amendment,  based  on  competing 
demand  for  grant  amounts  and  the 
extent  to  which  the  respective  activities 
address  the  needs  of  the  homeless. 

(g)  Deadlines  for  using  reallocated 
grant  amounts.  Section  576.55  governs 
the  use  of  amounts  reallocated  under 
this  section. 

(h)  Amounts  that  are  not  reallocated. 
Any  grant  amounts  that  are  not 
reallocated  under  this  section,  or  that 
are  reallocated,  but  are  unused,  will  be 
reallocated  under  §  576.67(d).  Any 
amounts  that  are  reallocated,  but  are 
returned,  will  be  reallocated  under 
§  576.67(c). 

§  576.65    Reallocation  of  grant  amounts; 
lacii  of  approved  Comprehensive  Hometess 
Assistance  Plan;  Territories. 

(a)  Applicability.  This  section  applies 
where  a  Territory  fails  to  obtain 
approval  of  its  Comprehensive  Plan 
within  90  days  of  the  date  upon  which 
amounts  under  this  part  first  become 
available  for  allocation  in  any  fiscal 
year. 

(b)  Grantees.  HUD  will  make 
available  the  amounts  that  a  Territory 
referred  to  in  paragraph  (a)  of  this 
section  would  have  received  to  other 
Territories  that  demonstrate 
extraordinary  need  or  large  numbers  of 
homeless  individuals. 

(c)  Notification  of  fund  availability. 
The  responsible  HUD  field  office  will 
promptly  notify  each  Territory  of  the 
availability  of  any  reallocation  amounts 
under  this  section,  and  will  indicate  the 
terms  and  conditions  under  which  such 
amounts  are  to  be  made  available  and 
grant  awards  made. 

(d)  Eligibility  for  reallocation 
amounts.  In  order  to  receive  reallocation 
amounts  under  this  section,  the  Territory 
must: 


Federal  Register  /  Vol.  53.  No.  154  /  Wednesday,  August  10.  1988  /  Rules  and  Regulations 


30199 


(1)  Execute  a  grant  agreement  with 
HUD  to  receive  grant  amounts  allocated 
under  §  576.45  for  the  fiscal  year  for 
which  the  amounts  to  be  reallocated 
were  initially  made  available. 

(2)  If  necessary,  submit  an  amendment 
to  its  application  for  that  fiscal  year  for 
the  reallocation  amounts  it  wishes  to 
receive.  The  amendment  must  meet — 

(i)  To  the  extent  necessary,  the 
requirements  of  §  576.51(b)  and 

(ii)  Such  additional  requirements  as 
HUD  may  specify  in  the  notification 
under  paragraph  (c)  of  this  section. 
The  amendment  must  be  submitted  to 
the  responsible  HUD  field  office  no  later 
than  30  days  after  such  notification  is 
given. 

(e)  Review  and  approval.  (1)  Section 
576.53  (except  paragraph  (e))  governs 
the  review  and  approval  of  application 
amendments  under  this  section.  HUD 
will  rank  the  amendments  and  make 
grant  awards  under  this  section  on  the 
basis  of  the  following  factors: 

(i)  The  nature  and  extent  of  the  unmet 
homeless  need  within  the  jurisdiction  in 
which  the  grant  amounts  will  be  used; 

(ii)  The  extent  to  which  the  proposed 
activities  address  this  need;  and 

(iii)  The  ability  of  the  grantee  to  carry 
out  the  proposed  activities  promptly. 

(2)  HUD  will  endeavor  to  make  grant 
awards  within  30  days  of  the  application 
amendment  deadline  or  as  soon 
thereafter  as  practicable. 

(f)  Grant  amounts.  HUD  may  make  a 
grant  award  for  less  than  the  amount 
applied  for  or  for  fewer  than  all  of  the 
activities  identified  in  the  application 
amendment,  based  on  competing 
demand  for  grant  amounts  and  the 
extent  to  which  the  respective  activities 
address  the  needs  of  the  homeless. 

(g)  Deadlines  for  using  reallocated 
grant  amounts.  Section  576.55  governs 
the  use  of  amounts  reallocated  under 
this  section. 

(h)  Amounts  that  are  not  reallocated. 
Any  grant  amounts  that  are  not 
reallocated  under  this  section,  or  that 
are  reallocated,  but  are  unused,  will  be 
reallocated  under  §  576.67(d).  Amounts 
that  are  allocated,  but  are  returned,  will 
be  reallocated  under  §  576.67(c). 

§  576.67    Reallocation  of  grant  amounts; 
returned  or  unused  amounts. 

(a)  General.  From  time  to  time.  HUD 
will  reallocate  emergency  shelter  grant 
amounts  that  are  returned  or  unused,  as 
those  terms  are  defined  in  paragraph  (f) 
of  this  section.  HUD  will  make 
reallocations  under  this  section  by 
direct  notification  or  Federal  Register 
Notice  that  will  set  forth  the  terms  and 
conditions  under  which  the  grant 
amounts  are  to  be  reallocated  and  grant 
awards  are  to  be  made. 


(b)  FEMA  boards.  HUD  may  use  State 
and  local  boards  established  under  the 
Emergency  Food  and  Shelter  Program 
administered  by  the  Federal  Emergency 
Management  Agency,  as  a  resource  to 
identify  potential  applicants  for 
reallocated  grant  amounts. 

(c)  Reallocation — returned  grant 
amounts.  (1)  States  and  formula  cities 
and  counties.  HUD  will  endeavor  to 
reallocate  returned  emergency  shelter 
grant  amounts  that  were  initially 
allocated  under  §  576.43  to  a  State  or  a 
formula  city  or  county,  for  use  within  the 
same  jurisdiction.  Reallocation  of  these 
grant  amounts  is  subject  to  the  following 
requirements: 

(i)  Returned  grant  amounts  that  were 
allocated  to  a  State  will  be  made 
available  (A)  first,  to  units  of  general 
local  government  within  the  Stale  and 
(B)  if  grant  amounts  remain,  then  to 
other  States. 

(ii)  Returned  grant  amounts  that  were 
allocated  to  a  formula  city  or  county  will 
be  made  available — 

(A)  First,  for  use  in  the  city  or  county, 
to  units  of  general  local  government  that 
are  authorized  under  applicable  law  to 
carry  out  activities  serving  the  homeless 
in  the  jurisdiction; 

(B)  If  grant  amounts  remain,  then  to 
the  State  in  which  the  city  or  county  is 
located; 

(C)  If  grant  amounts  remain,  to  units 
of  general  local  government  in  the  Stale; 
and 

(D)  If  grant  amounts  remain,  to  other 
States. 

(2)  Territories.  Returned  grant 
amounts  that  were  allocated  to  a 
Territory  will  be  made  available — 

(i)  First,  to  other  Territories  and 
(ii)  If  grant  amounts  remain,  then  to 
States. 

(3)  Further  reallocaliun:  States, 
formula  cities  and  counties,  and 
Territories.  Any  grant  amounts  that — 

(i)  Remain  after  applying  the 
preceding  provisions  of  this  paragraph 
(c),  or 

(ii)  Are  returned  to  HUD  after 
reallocation  under  such  provisions,  will 
be  further  reallocated  under  paragraph 
(d)  of  this  section. 

(4)  Other  grantees.  Returned  grant 
amounts  that  were  initially  made 
available  to  private  nonprofit 
organizations,  units  of  general  local 
government  and  States  under  paragraph 
(d)  of  this  section  will  be  made  available 
under  thai  paragraph. 

(5)  The  responsible  HUD  field  office 
will  announce  the  availability  of 
returned  grant  amounts.  The 
announcement  will  establish  deadlines 
for  submitting  applications,  and  will  set 
out  other  terms  and  conditions  relating 
to  grant  awards,  consistent  with  this 


pari.  The  announcemenl  will  specify  the 
application  documents  to  be  submitted, 
which  include: 

(i)  A  Standard  Form  424; 

(ii)  Certifications  required  at 
§  576.51(b)(2)(iv);and 

(iii)  Olher  certifications  and 
assurances  similar  to  those  required 
from  a  formula  city  or  county,  or  a 
Territor>'.  under  §§  576.51(b)  (2),  (3)  and 
(4),  as  appropriate. 

(6)  The  responsible  HUD  field  office 
may  establish  maximum  grant  amounts, 
considering  the  grant  amounts  available, 
and  will  rank  the  applications  using  the 
criteria  in  paragraph  (e)  of  this  section. 

(7)  HUD  may  make  a  grant  award  for 
loss  than  the  amount  applied  for  or  for 
fewer  than  all  of  the  activities  identified 
in  the  application,  based  on  competing 
demands  for  grant  amounts  and  the 
extent  to  which  the  respective  activities 
address  the  needs  of  the  homeless. 

(8)  HUD  will  endeavor  to  make  grant 
awards  within  30  days  of  the  application 
deadline  or  as  soon  thereafter  as 
practicable. 

(d)  Reallocation — unused  grant 
amounts.  Unused  grant  amounts  will  be 
available,  in  HUD's  discretion,  for 
reallocation  from  time  to  time  to: 

(1)  Units  of  general  local  government 
and  States  demonstrating  extraordinary 
need  or  large  numbers  of  homeless 
individuals;  and 

(2)  Private  nonprofit  organizations 
providing  assistance  to  the  homeless. 

(e)  Selection  criteria.  HUD  will  award 
grants  under  paragraphs  (c)  and  (d)  of 
this  section  based  on  consideration  of 
the  following  criteria: 

(1)  The  nature  and  extent  of  the  unmet 
homeless  need  within  the  jurisdiction  in 
which  the  grant  amounts  will  be  used; 

(2)  The  e-xtent  to  which  the  proposed 
activities  address  this  need;  and 

(3)  The  ability  of  the  grantee  to  carry 
out  the  proposed  activities  promptly. 

(f)  When  grant  amounts  are  returned 
or  unused.  (1)  For  purposes  of  this 
section,  emergency  shelter  grant 
amounts  are  considered  "returned" 
when  they  become  available  for 
reallocation  because  a  grantee  does  not 
execute  a  grant  agreement  with  HUD  for 
them.  e.g..  when  a  grantee  for  which  an 
allocation  is  made  under  §  576.43  or 

§  576.45  fails  to  meet  the  application 

deadlines  under  §  576.51(a).  or  has  its 

application  disapproved  under 

§  576.53(b).  or  approved  with  a  reduced 

grant  amount  in  accordance  with 

§576.89. 

(2)  For  purposes  of  this  section, 
emergency  shelter  grant  amounts  are 
considered  "unused"  (i.e.,  Federal 
deobligation)  when  they  become 
available  for  reallocation  bv  HUD  after 
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a  grantee  has  executed  a  grant 
agreement  with  HUD  for  them:  e.g.. 
where — 

(i)  A  State  fails  to  make  its  grant 
amounts  available  to  State  recipients 
within  the  time  period  specified  in 
§  576.55(a)(1); 

(ii)  A  formula  city  or  county  fails  to 
obligate  grant  amounts  within  the  time 
specified  in  §  576.55(b); 

(iii)  A  State  recaptures  grant  amounts 
from  a  State  recipient  and  makes  them 
available  to  HUD  as  provided  in 
§  576.55(c)(2); 

(iv)  Grant  amounts  become  available 
as  a  result  of  imposition  of  a  sanction 
(other  than  a  reduction  of  grant 
amounts)  under  §  576.89  or  the  close-out 
of  a  grant;  or 

(v)  A  grantee  referred  to  in  paragraph 
(b)  of  this  section  fails  to  obligate  grant 
amounts  within  the  time  period 
specified  in  its  grant  agreement. 

Amounts  that  remain  after  reallocation 
under  §  576.63,  §  576.65.  or  §  576.67(c) 
are  considered  unused  for  purposes  of 
this  section. 

Subpart  G— Program  Requirements 
;;  576.71     Matching  funds. 

(a)  General.  Each  grantee  must 
supplement  its  emergency  shelter  grant 
amounts  with  an  equal  amount  of  funds 
from  sources  other  than  under  this  part. 
These  funds  must  be  provided  after  the 
date  of  the  grant  award  to  the  grantee. 
Funds  used  to  match  a  previous 
emergency  shelter  grant  award  may  not 
be  used  to  match  a  subseqyent  grant 
award  under  this  part.  A  grantee  may 
comply  with  this  requirement  by 
providing  the  supplemental  funds  itself, 
or  through  supplemental  funds  or 
voluntary  efforts  provided  by  any  State 
recipient  or  nonprofit  recipient  (as 
appropriate). 

(b)  Calculating  the  matching  amount. 
In  calculating  the  amount  of 
supplemental  funds,  there  may  be 
included  the  value  of  any  donated 
material  or  building;  the  value  of  any 
lease  on  a  building;  any  salary  paid  to 
staff  of  the  grantee  or  to  any  Stale 
recipient  or  nonprofit  recipient  (as 
appropriate)  in  carrying  out  the 
emergency  shelter  program;  and  the  time 
and  services  contributed  by  volunteers 
to  carry  out  the  emergency  shelter 
program,  determined  at  the  rate  of  S5 
per  hour.  For  purposes  of  this  paragraph 
(b).  the  grantee  will  determine  the  value 
of  any  donated  material  or  building,  or 
any  lease,  using  any  method  reasonably 
calculated  to  establish  a  fair  market 
value. 


§  576.73    Use  as  an  emergency  shelter. 

(a)(1)  General.  Any  building  for  which 
emergency  shelter  grant  amounts  are 
used  for  one  or  more  of  the  eligible 
activities  described  in  §§  576.21(a)(1) 
must  be  maintained  as  a  shelter  for  (he 
homeless  for  not  less  than  a  three-year 
period,  or  for  not  less  than  a  10-year 
period,  if  the  grant  amounts  are  used  for 
major  rehabilitation  or  conversion  of  the 
building. 

(2)  Using  emergency  shelter  grant 
amounts  for  eligible  activities  described 
in  §  576.21(a)(2)  does  not  trigger  either 
the  three-  or  10-year  period. 

(3)  Using  emergency  shelter  grant 
amounts  for  the  leasing  of  commercial 
facilities  under  §  576.21(a)(:j)  to  provide 
emergency  shelter  requires  that  the 
commercial  facilities  be  maintained  as  a 
shelter  for  the  homeless  for  not  less  than 
a  three-year  period. 

(4)  For  all  other  eligible  activities 
described  at  §  576.21(a)(3).  the  building 
for  which  ESG  grant  amounts  are  used 
must  be  maintained  as  a  shelter  for  the 
homeless  for  not  less  than  a  one-year 
period. 

(b)  Calculating  the  applicable  period. 
The  one-,  three-  and  10-year  periods 
referred  to  in  paragraph  (a)  of  this 
section  begin  to  run; 

(1)  In  the  case  of  a  building  that  was 
not  operated  as  an  emergency  shelter 
for  the  homeless  before  receipt  of  grant 
amounts  under  this  part,  on  the  date  of 
initial  occupancy  as  an  emergency 
shelter  for  the  homeless. 

(2)  In  the  case  of  a  building  that  was 
operated  as  an  emergency  shelter  before 
receipt  of  grant  amounts  under  this  part, 
on  the  date  that  grant  amounts  are  first 
obligated  for  the  shelter. 

§  576.75    Building  standards. 

Any  building  for  which  emergency 
shelter  grant  amounts  are  used  for 
renovation,  conversion,  or  major 
rehabilitation  must  meet  local 
government  safety  and  sanitation 
standards. 

§  576.77    Assistance  to  the  homeless. 

Homeless  individuals  and  families 
must  be  given  assistance  in  obtaining: 

(a)  Appropriate  supportive  services, 
including  permanent  housing,  medical 
health  treatment,  mental  health 
treatment,  counseling,  supervision,  and 
other  services  essential  for  achieving 
independent  living;  and 

(b)  Other  Federal,  State,  local,  and 
private  assistance  available  for  such 
individuals. 

§  576.79    Other  Federal  requirements. 

Use  of  emergency  shelter  grant 
amounts  must  comply  with  the  following 
additional  requirements; 


(a)  Nondiscrimination  and  Equal 
Opportunity.  (1)  The  requirements  of 
Title  VHI  of  the  Civil  Rights  Act  of  1968. 
42  U.S.C.  3601-19  and  implementing 
regulations;  Executive  Order  11063  and 
implementing  regulations  at  24  CFR  Part 
107:  and  Title  VI  of  the  Civil  Rights  .\c\ 
of  1964  (42  U.S.C.  2OOGd-20OOd-^ )  and 
implementing  regulations  issued  at  24 
CFR  Part  1; 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  Part  146  and  the 
prohibitions  against  discrimination 
against  otherwise  qualified  individuals 
with  handicaps  under  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  implementing  regulations  at  24 
CFR  Part  8.  For  purposes  of  the 
emergency  shelter  grants  program,  the 
term  "dwelling  units"  in  24  CFR  Part  8 
shall  include  sleeping  accommodations. 

(3)  The  requirements  of  Executive 
Order  11246  and  the  regulations  issued 
under  the  Order  at  41  CFR  Chapter  60: 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968,  12  U.S.C.  l/Olu  (see 

§  570.607(b)  of  this  Chapter); 

(5)  The  requirements  of  Executive 
Orders  11625. 12432,  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  activities 
funded  under  this  part;  and 

(G)  The  requirement  that  the  grantee 
(or  in  the  case  of  States,  the  State 
recipient)  make  known  that  use  of  the 
facilities  and  services  is  available  to  all 
on  a  nondiscriminatory  basis.  Where  the 
procedures  that  a  grantee  or  recipient 
intends  to  use  to  make  known  the 
availability  of  such  facilities  and 
services  are  unlikely  to  reach  persons  of 
any  particular  race,  color,  religion,  sex. 
age  or  national  origin  within  their 
service  area  who  may  qualify  for  them, 
the  recipient  or  grantee  must  establish 
additional  procedures  that  will  ensure 
that  these  persons  are  made  aware  of 
the  facilities  and  services.  Grantees  and 
recipients  must  also  adopt  and 
implement  procedures  designed  to  make 
available  to  interested  persons 
information  concerning  the  existence 
and  location  of  services  and  facilities 
that  are  accessible  to  persons  with  a 
handicap. 

(b)  Applicability  ofOMB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  24  CFR  Part  85  (codified 
pursuant  to  OMB  Circular  No.  A-102). 
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and  OMB  Circular  No.  A-87,'  as  they 
relate  to  the  acceptance  and  use  of 
emergency  shelter  grant  amounts  by 
States  and  units  of  general  local 
government,  and  Nos.  A-llO  and  A-122' 
as  they  relate  to  the  acceptance  and  use 
of  emergency  shelter  grant  amounts  by 
private  nonprofit  organizations. 

(c)  Lead-based  paint.  The 
requirements,  as  applicable,  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821-4846)  and  implementing 
regulations  at  24  CFR  Part  35.  In 
addition,  the  grantee  (or  in  the  case  of 
States,  the  State  recipient)  must  also 
meet  the  following  requirements  relating 
to  inspection  and  abatement  of  di-fective 
lead-based  paint  surfaces: 

(1 )  Treatment  of  defective  paint 
surfaces  must  be  performed  before  final 
inspection  and  approval  of  the 
renovation,  rehabilitation  or  conversion 
activity  under  this  part;  and 

(2)  Appropriate  action  must  be  taken 
to  protect  shelter  occupants  from  the 
hazards  associated  with  lead-based 
paint  abatement  procedures. 

(d)  Cvnflicts  of  interest.  In  addition  to 
conflicts  of  interest  requirements  in 
OMB  Circulars  A-inz  and  A-110.'  no 
person- 

(l)(i)  Who  is  an  employee,  agent, 
consultant,  officer,  or  elected  or 
appointed  official  of  the  grantee,  State 
recipient,  or  nonprofit  recipient  (  or  of 
any  designated  public  a^^ency)  that 
receives  emergency  shelter  grunt 
amounts  and 

(ii)  Who  exercises  or  has  exercised 
any  functions  or  responsibilities  with 
respect  to  assisted  activities,  or 

(2)  Who  is  in  a  position  to  participate 
in  a  decisionmaking  process  or  gain 
inside  information  with  regard  to  such 
acti\  itics.  may  obtain  a  pesonal  or 
financial  interest  or  benefit  from  the 
activity,  or  have  an  interest  in  an\' 
contract,  subcontract,  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  either  for  him  or  herstdf  or 
for  those  with  whom  he  or  she  has 
family  or  business  ties,  during  his  or  hei 
tenure,  or  for  one  year  thereafter. 

IIUl)  may  grant  an  exception  to  this 
exclusion  as  provided  in  §§  ,570.0ri(d) 
and  (e)  of  this  chapter. 

(e)  Uise  of  debarred,  suspended,  or 
ine/ifiihie  contractors.  The  provisions  of 
24  CFR  Part  24  relating  to  the 
employment,  engagement  of  services, 
awarding  of  contracts,  or  funding  of  any 
contractors  or  subcontractors  during  any 
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period  of  debarment,  suspension,  or 
placement  in  ineligibility  status. 

(f)  Flood  Insurance.  No  site  proposed 
on  which  renovation,  major 
rehabilitation,  or  conversion  of  a 
building  is  to  be  assisted  under  this  part, 
other  than  by  grant  amounts  allocated  to 
States  under  §  576.43,  may  be  located  in 
an  area  that  has  been  identified  by  the 
Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards,  unless: 

(l)(i)  The  community  in  which  the 
area  is  situated  is  participating  in  the 
National  F'lood  Insurance  Program  and 
the  regulations  thereunder  (44  CFR  Parts 
59  through  79)  or 

(ii)  Less  than  a  year  has  passed  since 
FEMA  notification  regarding  such 
hazards;  and 

(2)  The  grantee  will  ensure  that  flood 
insurance  on  the  structure  is  obtained  in 
compliance  with  section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (42 
LI. B.C.  4(101  et  seq.). 

(g)  Coastal  Barriers.  In  accordance 
with  the  Coastal  Barrier  Resources  Act. 
16  U.S.C.  3501.  no  financial  assistance 
under  this  part  may  be  made  available 
within  the  Coastal  Barrier  Resources 
System. 

(h)  .'\udit.  The  financial  management 
system  used  by  a  State  or  uni,  of  general 
local  government  that  is  a  grantee  or 
State  recipient  must  provide  for  audits 
in  accordance  with  24  CFR  Pait  44.  A 
private  nonprofit  organization  is  su!)jecl 
to  the  audit  requirements  of  OMB 
Circular  A-110.' 

(i)  Interiiovernmental  review.  The 
requirements  of  Executive  Order  12372 
and  the  regulations  issued  under  the 
order  at  24  CFR  Part  .52,  to  the  extent 
provided  by  Federal  Register  notice  in 
accordance  with  24  CFR  52.3. 

(j)  Displacement.  A  grantee  or  State  or 
nonprofit  recipient  may  not  expend  ESG 
grant  funds  for  any  activities  that  would 
result  in  the  displacement  of  pc-rsons  or 
businesses. 

Subpart  H — Grant  Administration 

S  576.81     Responsibility  for  grant 
administration. 

(Grantees  are  responsible  for  ensuring 
that  emergency  shelter  grant  amounts 
are  administered  in  accordance  with  the 
requirements  of  this  part  and  other 
applicable  laws.  In  the  case  of  Slates 
making  grant  amounts  available  to  State 
recipients,  and  in  the  case  of  units  of 
general  local  government  distributing 
grant  amounts  to  nonprofit  recipients, 
the  States  and  the  units  of  local 
government  are  responsible  for  ensuring 
that  their  respective  recipients  carry  out 
the  recipients'  emergency  shelter  grant 


programs  in  compliance  with  all 
applicable  requirements. 

§  576.83    Method  of  payment. 

Payments  are  made  to  a  grantee  upon 
its  request,  and  may  include  a  working 
capital  advance  for  30  days'  cash  needs 
or  an  advance  of  S5.000,  whichever  is 
greater.  Thereafter,  the  grantee  will  be 
reimbursed  for  the  amount  of  its  actual 
cash  disbursement  needs.  If  a  grantee 
requests  a  working  capital  advance,  it 
must  base  the  request  on  a  realistic,  firm 
estimate  of  the  amounts  required  to  be 
disbursed  over  the  30-day  period  in 
payment  of  eligible  activity  costs. 
Pa\  ments  with  respect  to  grants  of 
$120,000.  or  more,  will  be  made  by  letter 
of  credit,  if  the  grantee  meets  the 
requirements  of  OMB  Circular  A-102. ' 

§  576.85    Performance  reports. 

(a)  Interim  performance  report. — (1) 
Timing  of  report,  (i)  A  formula  city  or 
county,  or  Territory,  must  submit  its 
interim  performance  report  to  HUD  no 
later  than  30  days  after  the  end  of  the 
180-day  period  allowed  for  the 
obligation  of  grant  amounts  under 

§  576.55(b).  or  30  days  after  the  date 
when  all  grant  amounts  are  obligated, 
whichever  comes  first. 

(ii)  A  State  must  submit  its  interim 
performance  report  not  later  than  30 
days  from  the  date  of  the  State's 
distribution  of  funds  to  its  State 
recipients;  except  that  where  the 
responsible  field  office  grants  a  State  an 
extension  of  the  65-day  deadline  for 
obligating  its  grant  funds  under 
§  576.55(a)(1)  a  corresponding  extension 
for  filing  of  the  interim  report  will 
autoniaticdlly  be  granted. 

(iii)  A  grantee  referred  to  in  §  576.67. 
Reallocation  of  funds,  must  submit  its 
interim  performance  report  to  HUD 
within  the  period  specified  in  its  grant 
agreement. 

(2)  Report  content,  (i)  In  the  case  of  a 
grantee  other  than  a  State,  the  interim 
performance  report  must  contain 
information  on  the  amount  of  funds 
obligated  for  each  of  the  three 
categories  of  eligible  activities  described 
in  §§  576.21(a)(1).  (2).  and  (3). 

(ii)  A  Stale  interim  performance  report 
must  provide  this  information  for  each 
Slate  recipient. 

(3)  Matching  funds  certification.  A 
State  must  submit  with  its  interim 
performance  report  the  matching  funds 
cerlirication  required  bv 
§576..51(b)(2j(ii). 

(b)  Annual  performance  report. — (1) 
Report  content.  A  grantee  other  than  a 
Stale  must  provide  HUD  with  an  annual 
performance  report  on  the  obligation 
and  expenditure  of  fimds  for  each  of  the 
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three  categories  of  eiigiljle  activities 
described  in  §§  576.21(a)(1),  (2).  and  (3). 
A  State  must  provide  this  information 
for  each  State  recipient. 

(2)  Timing  of  report.  The  initial  annual 
performance  report  is  required  for  the 
period  ending  December  31  following 
the  submission  of  the  interim  report,  and 
is  due  no  later  than  30  days  after 
D(!cember  31.  A  grantee  must  continue 
to  submit  this  report  annually  until  all 
emergency  shelter  grant  amounts  are 
reported  as  expended,  except  that  the 
final  report  is  to  be  submitted  90  days 
after  all  ESG  funds  are  expended  and  all 
activities  are  completed. 

(Approved  by  the  Office  of  M.inagi'mcnt  ;ind 
IJudget  under  control  number  2.506-0089.) 

§  576.87    Recordkeeping. 

Each  grantee  must  ensure  that  records 
are  maintained  as  necessary  to 
(locL'nient  compliance  with  the 
provisions  of  this  part. 


(Approved  by  the  Office  of  Maniigemenl  and 
Budfiet  under  control  number  2506-0089.) 

§  576.89    Sanctions. 

(a)  HUD  sonclio/is.  If  HUD  determines 
that  a  grantee  is  not  complying  with  the 
requirements  of  this  Part  or  of  other 
applicable  Federal  law,  HUD  may  (in 
addition  to  any  remedies  that  may 
otherwise  be  available)  take  any  of  the 
following  sanctions,  as  appropriate: 

(1)  Issue  a  warning  letter  that  further 
failure  to  comply  with  such 
requirements  will  result  in  a  more 
serious  sanction; 

(2)  Condition  a  future  grant: 

(3)  Direct  the  grantee  to  stop  the 
incurring  of  costs  with  grant  amounts: 

(4)  Require  that  some  or  all  of  the 
grant  amounts  be  remitted  to  HUD: 

(5)  Reduce  the  level  of  funds  the 
grantee  would  otherwise  be  entitled  to 
receive;  or 

(6)  Elect  not  to  provide  future  grant 


Appendix  to  Part  576— Reallocation  of  Grant  Funds 


§576.61. 


§  576.63.. 


§576.65. 


§576.67(c)(1)(i). 


Reallocating  event 


Reallocation  grantee 


Reallocated  amounts  not 
awarded 


funds  to  the  grantee  until  appropriate 
actions  are  taken  to  ensure  compliance. 

(b)  Stcito  sanctions.  If  a  State 
determines  that  a  State  recipient  is  not 
complying  with  the  requirements  of  this 
Part  or  other  applicable  Federal  laws, 
the  State  must  take  appropriate  actions, 
which  may  include  the  actions  described 
in  paragraph  (a)  of  this  section.  Any 
grant  amounts  that  become  available  to 
a  State  as  a  result  of  a  sanction  under 
this  section  must,  at  the  option  of  the 
State,  be  made  available  (as  soon  as 
practicable)  to  other  units  of  general 
local  government  located  in  the  State  for 
use  within  the  time  periods  specified  in 

§  576.55(a)(2),  or  to  HUD  for  reallocation 
under  §  576.67(d). 

(c)  Raallocations.  Any  grant  amounts 
that  become  available  to  HUD  as  a 
result  of  the  imp()siti(jn  of  a  sancliiin 
under  this  section  will  be  rfjaiiocated 
under  §  ,576.67(d]. 


Reallocated  arnounts  awarded, 
but  returned  ' 


Formula  city  or  county 
fails  to  obtain  CHAP 
approval 

State  fails  to  obtain 
CHAP  approval 


Territory  fails  to  obtain 
CHAP  approval. 

"Returned"  amounts — 
State. 


State  in  wtiich 
located 


city  or  county 


First,  formula  cities  and  coun- 
ties in  State;  and  if  grant 
amounts  remain,  other 
States  and  Territories. 

Ottier  Territones 


Reallocate  to  formula  cities 
and  counties  and  States 
and  Territories  under 
§  576  63 

Reallocate  under  §  576  67(d)  .. 


First,  units  of  general  local 
government  in  ttie  State,  if 
grant  amounts  remain,  then 
othier  States 


Reallocate  under  §  576  67(d). 
Reallocate  under  §  576.67(d) . 


Reallocate  under  §  576  67(c) 

Reallocate  under  §  576  67(c) . 

Reallocate  under  §  576  67(c) 
Reallocate  under  §  576  67(d) 


Reallocated 

amounts  awarded. 

but  unused  ' 


Reallocate  under 
§576  67(d) 


Reallocate  under 
§  576  67(d). 


Reallocate  under 
§  576  67(d) 

Reallocate  under 
§  576  67(d). 


1988 


UMi 
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§576.67(c)(1)(ii).. 


Reallocating  event 


"Returned"  amounts- 
formula  cities  and 
counties. 


Reallocation  grantee 


§  576.67(c)(2) 

§  676.67(c)(4) 

Territones. 
Rsturnod  amount*; 

§576  67(d) 

reallocation  grantees 
under  §  576.67(d). 

•^irst.  units  of  general  local 
government  to  carry  out 
homeless  activities  in  city  or 
county;  if  amounts  remain, 
then  the  State  in  which  the 
city  or  county  located;  if 
amounts  remain,  then  units 
of  general  local  government 
in  the  States  and  if  amounts 
remain,  other  States. 

Fi.-st,  other  Territories;  if  grants 
remain,  then  States. 

Reallocate  under  §  576.67(d).... 


Reallocated  amounts  not 
awarded 


Units  of  general  local  govern- 
ment. Sates  and  private 
nonprofits 


Reallocate  under  §  576  67(d). 


Reallocate  under  §  576.67(d) 
Reallocate  under  §  576.67(d) 

Reallocate  under  §  576.67(d) 


Reallocated  amounts  awarded, 
but  returned  ' 


Reallocate  under  §  576  67(d) . 


Reallocated 

amounts  awarded, 

Ixit  unused  ^ 


Reallocate  under 
§  576.67(d) 


Reallocate  under  §  576  67(d) . 
Reallocate  under  §  576  67(d). 

Reallocate  under  §  576  67(d) 


..[  Reallocate  under 

!  §  576.67(d). 

..!  Reallocate  under 

I  §  576.67(d), 

Reallocate  under 
§  576  67(d) 


not  extLte^l^nl  ir^rrS^'.'wrtt^n^t^m  ^??  '  ^°""'^  ^?  consKlered  "returned"  when  they  tsecome  available  for  reallocatK^n  because  a  grantee  does 
e^7%^^?t^f2\,^JS7^  IT  ^^°  'or  them,  ep.,  when  a  grantee  for  which  an  allocation  is  made  under  §  576.43  fails  to  meet  the  application  deadlines  under 
^  tiJ^r,"^^*  ^«?^7«*1'-}?-?>***PP'°^^  "^^  §  576.53(b)  or  approved  with  a  reduced  grant  amount  in  acrordance  wtth  «  57689  ^^^"^"°"  "^^'^'"^^  ""^^ 
f\a  provioea  in  90  s/t>.b/(dl.  orant  amounts  are  considered  "umisod"  when  fhou  Ko/<r>ina  o>.->.if>hia  i^,,  ,o.>ii«^,..„_  k..  uiin  -»... 


f  A.•~;^:-w«:^  riscVc  c^T^,    ^T  "  ~  """  ^  ^'ozi^m  or  approveo  witn  a  reduced  grant  amount  in  accordance  with  «  576  89. 
AS  provided  "9«576^67(d)  grant  amounts  a^^^  consKlered  "unused"  when  they  become  available  for  reallocation  by  HUD  after  a  grantee  has  executed  a  grant 
■?J^,^^^i-  *^'^  ''  *  ^'*'®  '*''®J°  '"^'*®  "*  9'^"'  amounts  available  to  State  recipients  within  tt>e  time  penod  ipec-f'ed  in  §  576  55(a)(1)  (u 
3unN  fails  to  obligate  grant  amounts  within  the  time  specified  in  S  576  55(b);  (nil  a  State  rpcaoti.rps  nrant  amn,,^!  f^JV^„T^  ,^.„T».:."h '„!/"' 


l^l^^2lZVy^J^iT^^^£-  T*'^  "!  *  '*'*'®  '*''®J°  '"^'*®  "*  9'^"'  amounts  available  to  State  recipients  within  tt^  time  period  Ipecifi^ Tn  s'576'55{'a)(1)  7ii) 
fhlTavtilaWe  to  HuS^  as  orov?ri^^n7?7fi  ^^T  r^""  '^  ""^  "f^^  '"  ^  "^^^<^''  <"''  ^  S'^'^  recaptures  grant  amounts  fromlltat^  rei^ent  and  makes 
ar^^nts?u«^t  8S7fiBqL'^.2.H^J^V?^^'''"f''  Cy' 9^^"'  a™""  «  "^come  available  as  a  result  of  imposition  of  a  sanction  (other  than  a  r^uction  of  grant 
l^fi^  in^  grim  IJLr^.  ^*    '  "^  '^'  *  ^'^'^  '^'^"^  '°  '"  P3^«9^aph  (b)  of  ttiis  sectK)n  fails  to  obligate  grant  amounts  within  the  °me  pirfod 

Diile:  July  18.  1988, 
Nancy  C.  Silvers, 

Actinfi  General  Deputy  Assistant  Secretary 
for  Comnninily  Planning  and  Dewlopnwnt. 
|FR  Doc.  88-17992  Filed  8-9-88;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  905, 941,  965,  and  968 
(Docket  No.  R-88-1353,  FR  -2231] 

Office  Of  the  Assistant  Secretary  for 
Public  and  Indian  Housing;  Preemption 
of  Certain  State-Determined  Prevailing 
Wage  Rates  Applicable  to  Public 
Housing  Projects 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

action:  Final  rule. 


SUMMARY:  This  final  rule  preempts  any 
prevailing  wage  rate  that  is  determined 
under  State  law  and  would  otherwise  be 
applicable  to  an  employee  in  any  trade 
employed  on  a  public  or  Indian  housing 
project  whenever  the  State  wage  rate 
exceeds  the  corresponding  Federally- 
determined  prevailing  wage  rate. 
Specifically,  the  rule  requires  bid 
documents  and  contracts  let  by  the 
HUD-assisted  public  housing  agency  or 
Indian  housing  authority  for  the  project 
to  contain  a  statement  that  any  State 
rate  that  exceeds  the  corresponding 
Federal  rate  is  inapplicable  and  shall 
not  be  enforced.  In  addition,  the  public 
housing  agency  or  Indian  housing 
authority  shall  not  be  required  to  pay 
the  higher  State  wage  rates  to  its  own 
employees  who  may  be  engaged  on  the 
project.  The  rule  prohibits  enforcement 
of  the  State  requirements  rega-i-ding 
higher  Slate  rates  on  the  project.  The 
rule  also  preempts  wage  rates  that  are 
determined  to  be  prevailing  under 
Indian  tribal  law  and  exceed  the 
applicable  Federal  wage  rates.  The  rule 
will  restrain  the  costs  of  operation  of  the 
public  housing  program  and  will  enable 
the  Federal  government  to  make  the 
most  effective  us«  of  limited  budget 
resources. 

EFFECTIVE  DATE:  October  6, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
lustin  L  Logsdon,  Assistant  to  the 
Secretary  for  Labor  Relations.  Room 
7106,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
755-5370.  (This  is  not  a  toll-free 
telephone  number.) 
SUPPLEMENTARY  INFORMATION:  On 
October  21.  1987.  HUD  published  in  the 
Federal  Register  (52  FR  39233)  a  Notice 
of  Proposed  Rulemaking  to  amend 
portions  of  24  CFR  Parts  905.  941,  965, 
and  968.  This  rule  proposed  to  preempt 
the  application  and  enforcement  of 
prevailing  wage  rates  determined  under 
State  law  on  projects  assisted  by  HUD 
under  the  United  States  Housing  Act  of 


1937.  as  amended  (USHA),  whenever  the 
State  wage  rate  exceeded  the 
corresponding  Federally-determined 
prevailing  wage  rate  for  that  trade. 
(Under  section  12  of  the  USHA,  the 
Federal  prevailing  wage  rate  is 
determined  either  by  the  U.S. 
Department  of  Labor  pursuant  to  the 
Davis-Bacon  Act,  in  the  case  of  protect 
development,  or  by  HUD  in  the  case  of 
project  operation).  Under  the  proposal,  a 
State  or  local  wage  rate  would  not  apply 
to  a  project  if  the  State-  or  locally- 
determined  rate  for  a  trade  to  be  used 
on  the  project  exceeded  the 
corresponding  Federally-determined 
rate.  Any  bid  documents  for  project 
work  that  would  otherwise  be  subject  to 
State  law  requiring  payment  of  State-  or 
locally-determined  prevailing  wage 
rates  would  be  required  to  contain  a 
statement  that  whenever  any  State-  or 
locally-determined  rate  exceeds  the 
corresponding  Federally-determined 
wage  rate,  the  State-  or  locally- 
determined  rate  is  inapplicable  to  the 
contract  and  shall  not  be  enforced.  In 
addition,  the  PHA  or  IHA  would  not  be 
required  to  pay  its  own  employees 
engaged  on  the  project  at  higher  State 
wage  rales.  The  rule  also  proposed  to 
prohibit  enforcement  of  such  rates 
against  contractors  or  subcontractors 
and  PHAs  or  IHAs.  Because  HUD- 
determined  prevailing  wage  rates  are 
limited  in  all  cases  to  basic  hourly  rates 
without  consideration  of  fringe  benefits, 
the  rule  proposed  to  provide  that  hnnge 
benefits  determined  under  State  law 
would  be  excluded  from  the  comparison 
with  the  HUD-determined  wage  rate:  in 
that  situation,  preemption  of  the  entire 
State-determined  rate  (both  fringe 
benefits  and  the  basic  hourly  rate) 
would  occur  if  the  basic  hourly  rate 
determined  under  State  law,  exclusive 
of  fringe  benefits,  exceeded  the  HUD- 
determined  rate.  The  rule  also  proposed 
to  apply  to  IHAs  and  to  tribal  prevailing 
wage  laws. 

Discussion  of  Public  Comments  and 
Changes  Made  in  the  Final  Rule 

HUD  received  81  comments  in 
response  to  the  proposed  rule,  inchiding 
55  comments  generally  supporting  the 
issuance  of  a  preemption  rule,  23 
opposing  the  rule,  and  3  that  did  not 
express  a  clear  position  supporting  or 
opposing  the  rule.  The  comments 
included  49  from  housing  authorities,  10 
directly  from  labor  organizations  or  their 
counsel  (in  addition  to  other  labor 
organization  comments  forwarded  with 
Congressional  comments),  7  from 
Congressional  representatives,  5  from 
States  or  State  agencies  or  officials,  and 
several  from  trade,  redevelopment  and 
other  organizations. 


Cost  Savings 

A  large  number  of  comments 
concerned  the  question  of  whether  the 
rule  would  result  in  cost  savings  in 
construction  and  rehabilitation  and/or 
the  ability  to  perform  work  on  a  greater 
number  of  units  with  the  same  amount 
of  Federal  funds.  For  example,  one  labor 
organization  commented  that  it 
appeared  HUD  lacks  any  real  evidence 
supporting  its  conclusion  that  it  is 
necessary  to  preempt  higher  Stale- 
determined  prevailing  wage  rates,  since 
the  fact  that  some  State  rates  are  higher 
does  not  prove  that  labor  costs  on  such 
projects  are  higher  or  that  the  costs  of 
such  projects  are  higher  than  they  might 
otherwise  be.  A  state  law  department 
commented  that  evidence  of  higher 
State-determined  wage  rates  alone  does 
not  lead  logically  to  HUD's  conclusion 
about  the  effect  of  these  rates  on  the 
cost  or  number  of  lower  income  housing 
units.  Another  labor  organization 
asserted  that  HUD  ignored  the  findings 
of  three  of  its  own  investigations,  two  by 
the  Office  of  Inspector  General  finding  a 
direct  correlation  between  prevailing 
wage  requirement  violations  and  poor 
quality  construction  due  to  use  of 
inexperienced  and  unskilled  workers, 
and  one  by  its  Office  of  Program 
Planning  and  Evaluation  finding  a  low 
correlation  between  average  wage  rates 
and  average  dwelling  costs  on  a  sample 
of  Indian  housing  projects. 

HUD  rejects  the  notion  that  wage 
rates,  which  may  constitute  one-third  or 
more  of  the  total  cost  of  rehabilitation 
work,  can  be  increased  as  much  as  50  to 
100  percent  (depending  on  location,  job 
classifications,  and  nature  of  work), 
without  affecting  overall  project  cost  or 
the  amount  of  renovation  work 
performed.  Indirect  confirmation  of  this 
is  found  in  the  comment  of  a  labor 
organization,  which  objected  to  the 
proposed  rule  for  the  following  reason: 

Where  the  federal  Davis-Bacon  or  HUD 
rates  are  substantially  lower  than  the  wage 
rates  contained  in  collective  bargaining 
•grpemenis  contractors  who  are  parties  to 
such  agreements  would  be  competitively 
disadvantaged  in  obtaining  work  on  federally 
funded  housing  projects.  This  will  result  in  a 
deprivation  of  work  for  employees  covered 
by  collective  bargaining  agreements  and  will 
undennine  the  wage  and  benefit  standards  in 
the  locality. 

Moreover,  at  least  18  PHAs 
commented  that  the  proposed  rule 
preempting  higher  State  wage  rates 
would  result  in  cost  savings.  For 
example,  three  California  PHAs 
commented  that  the  rule  could,  in  some 
cases,  reduce  the  cost  of  new 
construction  and  modernization  under 
the  Comprehensive  Improvement 
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Assistance  Program  (CIAP)  by  15  to  30 
percent,  and  that  cost  savings  in  labor 
would  directly  translate  into  either  more 
units  being  modernized  or  constructed 
within  the  same  budget  amounts  or 
improvements  in  the  materials  used  and 
a  longer  life  for  the  units,  with  less 
operating  costs.  A  PHA  in  New  York 
State  commented  that: 

Our  comparisons  of  S(ale  and  Davis-Bacon 
wage  rates  as  applicable  lo  our 
rehabilitation,  modurnizalion  and  new 
development  projects  indicate  thai  the  Stale 
rates  exceed  the  Federal  rales  by  a 
substantial  percentaf^e  and.  in  many  cases, 
would  have  permitled  us  to  accomplish  only 
half  of  our  original  projecl  scope.  This  would 
obviously  undermine  our  efforts  to  meet  the 
needs  of  the  low-income  and  homeless 
people  in  our  area.  Furthermore,  it  would  be 
counter  productive  lo  our  attempts  to  stretch 
the  ever-diminishing  dollars  we  have  to  work 
with. 

Mandatory  use  of  State  wage  rates  would 
increase  the  overall  cost  of  our  competitively 
bid  projects  lo  the  point  of  making  them 
unfeasible  within  the  limits  of  our  budget. 
The  end  result  would  be  diminished  decent, 
safe  and  sanitary  housing  opportunities  for 
th(!  people  we  serve. 

Another  PMA  in  New  York  State 
noted  that  New  York  State  rates  had 
substantial  impact  on  the  PHA's 
"residential"  work  (generally, 
residential  buildings  of  four  stories  or 
less)  but  very  little  impact  on 
"commerciar'  (residential  high  rise) 
work.  The  authority  cited  a  heating 
system  replacement  project  which  fit 
both  HUD's  and  the  Stale's  respective 
d(!finitions  of  "residential"  work  and 
was  first  bid  with  Federal  "residential" 
rates:  however,  after  a  lawsuit  in  State 
court,  the  projecl  was  required  to  be 
rebid  with  State  rates.  Because  of  New 
York's  methodology  for  determining 
wage  rates,  the  new  rates  deemed 
applicable  by  the  court  and  the  Stale  in 
the  absence  of  a  separate  collectively 
bargained  "residential"  rate  were 
actually  the  higher  "commercial"  rates, 
which  were  merely  labeled  as 
"residential".  The  PHA  reported  that  the 
following  changes  were  made  in  the 
project  when  it  was  rebid: 

The  scope  of  project  was  then  completely 
downgraded  to  offset  the  anticipated  increase 
in  labor  costs.  Some  of  the  changes  includi-d 
the  elimination  of  thermostatic  valves  on 
convectors.  lesser  quality  convectors,  a 
decrease  from  cast  iron  to  copper  piping,  the 
encapsulation  of  asbestos  rather  than  its 
complete  removal,  etc.  An  estimated  $8tX).00() 
of  work  and  product  quality  was  cut  from  the 
project.  The  second  bids  totaled  $4.667.(KXV— 
an  increase  of  $56.000 — in  spile  of  Ihe  cost 
containment  measures.  Thus.  Ihe  wage  rate 
issue  cost  the  Itousing  Authority  and  ttUIJ 
about  19%  in  lost  improvements  for  public 
housing. 


Nine  PHAs  commented  that 
additional  indirect  cost  savings  would 
be  achieved  by  eliminating 
administrative  burdens  associated  with 
applying  State  rates  to  projects. 

A  trade  association  comment  included 
examples  of  higher  Slate  wage  rates 
leading  to  overall  higher  bid  costs, 
including  the  statement  of  a  member 
contractor  in  California,  operating  in  the 
Sacramento,  Los  Angeles  and  San 
Francisco  areas,  that  California  State 
rates  were  10  to  20  percent  higher  than 
Federal  rates  and  that  such  wage 
differentials  would  increase  the 
contractor's  total  job  cost  by  3  to  4 
percent,  which  would  be  reflected  in  its 
bid  prices. 

Also,  in  recent  Buffalo,  New  York 
federal  court  litigation  challenging 
HUD's  refusal  to  apply  state  rates,  and 
expert  witness  for  the  plaintiff  unions 
admitted,  on  the  basis  of  certain  HUD- 
verified  assumptions,  that  HUD's  annual 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  costs  in  the 
State  would  increase  by  28  percent  or 
$30,200,000:  HUD's  witnesses  calculated 
the  amount  at  about  $50,000,000.  In  other 
words,  using  alt  available  funds.  HUD's 
main  program  for  rehabilitating  public 
housing  in  New  York  would  have  to  be 
slashed  by  more  than  one  quarter  if 
State  rates  arc;  imposed  on  PHA  projects 
there. 

With  respect  to  the  labor  organization 
comments  concerning  HUD's  own 
studies,  two  HUD  Inspector  General 
reports  (Internal  Audit;  Monitoring  and 
Enforcement  of  Labor  Standards.  Region 
IX.  85-SF-l 79-0003.  January  16.  1985: 
National  Audit  Report:  Monitoring  and 
Enforcement  of  Labor  Standards.  86-TS- 
179-005.  November  6, 1985)  stated  that 
there  is  a  correlation  between  labor 
standards  violations  and  construction 
deficiencies  in  the  jurisdication  of  some 
Regional  Offices.  The  contractors  cited 
in  these  reports  failed  to  pay  federally- 
determined  prevailing  wage  rates.  The 
simple  response  is  that  these  studies 
provide  no  support  for  the  contention 
that  poor  quality  construction  is  linked 
to  failure  to  pay  State-imposed  wage 
rates  that  exceed  federally  required 
levels,  since  the  reports  concerned  only 
violations  of  Federal  labor  standards. 

The  labor  organization  also 
mentioned  a  HUD  Office  of  Program 
Planning  and  Evaluation  study 
("Evaluation  of  the  High  Cost  of  Indian 
Housing".  December  1979),  which  it  said 
indicated  a  low  correlation  between 
average  wage  rates  and  dwelling 
construction  costs.  This  analysis 
involved  wage  rates  for  projects  on  20 
reservations.  While  this  report  did  not 
find  a  correlation  between  wage  rates 
and  overall  costs  for  those  projects  with 


the  highest  wage  rates,  it  did  find  some 
correlation  between  wage  rates  and 
project  costs  for  the  remaining  three 
quarters  of  Ihe  sample  with  lower  wage 
rates.  In  any  event,  the  sample — 
restricted  to  a  few  Indian  Housing 
Authorities  a  decade  ago — is  wholly 
insufficient  to  support  a  conclusion  that 
high  wage  rates  do  not  affect 
construction  costs  in  light  of  Ihe  recent, 
already  recited  evidence  to  the  contrary. 

Other  comments  relating  to  the  overall 
cost  of  a  project  referred  to  HUD's 
suggestion  that  imposition  of  higher 
State  rates  could  result  in  a  cutback  by 
contractors  in  the  cost  or  quality  of 
equipment  and  supplies,  resulting  in 
poorer  quality  work.  One  of  the 
comments,  received  from  a  labor 
organization,  suggested  that  HUD's 
hypothesis  was  without  factual  support 
and  asserted  that  the  quality  of  work  is 
largely  dependent  on  the  workers'  skill 
and  training,  which  would  be  lacking  at 
the  wage  rates  applying  after 
preemption  of  State  rales.  Another  labor 
organization  commented  that  the 
contract  will  specify  the  standards  of 
materials  required,  precluding 
substitution  of  lesser  quality  by  the 
contractor. 

HUD's  discussion,  in  Ihe  preamble  lo 
the  proposed  rule,  of  the  possibility  of 
cutbacks  in  the  cost  or  quality  of 
materials  and  supplies  due  lo  higher 
State  wage  rates  indicated  that  this 
possibility  was  less  likely  than  that 
higher  bids  must  be  accepted  for  the 
work.  Nevertheless.  HUD  believes  that 
the  quality  of  Ihe  work  is  dependent  on 
the  skill  and  workmanship  of  the 
workers — as  well  as  Ihe  quality  of 
materials.  The  comment  of  the  New 
York  Stale  PHA  quoted  above  regarding 
cutbacks  in  quality  of  materials  and 
quality  of  work  to  be  performed  is  an 
example — albeit  reflected  in  revised 
specifications  rather  than  initiated  by  a 
contractor — of  lesser  quality  work 
resulting  from  imposition  of  higher  State 
wage  rates.  Moreover,  the  labor 
organizations'  comments,  along  with 
two  other  comments  asserting  that 
preemption  would  result  in  shoddy 
workmanship  due  to  substandard 
wages,  essentially  suggest  that  the 
Federally-determined  wage  rates  (HUD- 
determined  or  Davis-Bacon  rales),  are 
insufficient  lo  protect  against  unskilled 
"bargain  basement"  workers  or  resulting 
poor  quality  work,  not  only  in  the 
handful  of  Stales  with  higher  applicable 
State  rates,  but  also  in  the 
overwhelming  majority  of  Stales  where 
Federal  rates  exeed  (or  apply  in  the 
absence  of)  Stale-determined  rales. 
HUD  rejects  this  assertion  as  without 
foundation  since  the  Federally- 
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determined  rales  are  required  by  law  to 
reflect  rates  prevailing  in  the  locality. 

Accuracy  of  Federal  and  State  Rates 

Other  comments  suggested  that  HUD 
and/or  Davis-Bacon  wage  rates  are 
inaccurate  or  too  low.  Two  comments 
suggested  that  preemption  of  rates 
determined  under  State  law  would 
undermine  the  labor  market:  another 
comment  suggested  that  the  rule  was  not 
m  the  best  interest  of  the  worker  and 
would  result  in  workers  on  PilA  projects 
becoming  low-income  earners.  HUD 
rejects  these  comments  because  both 
types  of  Federal  wage  rates  are  required 
by  law  to  reflect  the  wage  rates 
prevailing  in  the  locality.  Moreover, 
appeal  procedures  are  available  to 
challenge  Davis-Bacon  rates  determined 
by  the  Department  of  Labor  for  project 
development,  as  well  as  those 
determined  by  HUD  for  project 
operation.  Workers  and  other  interested 
persons,  including  contractors  and  labor 
organizations,  may  request  that  DOL 
reconsider  a  Davis-Bacon  wage 
determination.  Formal  appeals  may  be 
submitted  to  the  Administrator,  Wage 
and  Hour  Division.  29  CFR  1.8.  The 
Administrator's  decisions  may  be 
appealed  to  the  Department  of  Labor's 
Wage  Appeals  Board.  29  CFR  1.9.  HUD- 
determined  wage  rates  may  also  be 
appealed,  first  to  the  Regional  or  F'ield 
Office,  and  then  to  the  Assistant  to  the 
Secretary  for  Labor  Relations  in 
Washington,  DC. 

On  the  other  hand,  comments  from 
PHAs  in  New  York  and  California 
stated  that  certain  of  the  State 
determined  wage  rates  were  excessive 
and  unrealistic. 

HUD  notes  that  State  laws  vary  in 
their  methodology  for  determining  the 
"prevailing"  wage  rate.  One  recent 
study  characterized  that  variation 
among  these  laws  as  follows: 

Stiilp  prnvailing  wage  laws  are  highly 
flissiniilHr.  They  are  alike  only  in  that  all  of 
them  sot  some  level  of  .super-minimum  wage 
rates  for  construction  workers  on  public 
works.  Even  those  state  prevailing  wage  laws 
palterned  on  the  federal  Davis-Bacon  Act 
usually  contain  concepts,  definitions, 
procedures,  or  rules  so  changed  from  the 
original  that  no  standard  form  can  be  said  to 
exist.  The  thirty-five  little  Davis-Bacon  acts 
(those  of  thirty-four  stales  plus  that  of  the 
District  of  Columbia)  are  all  effectively 
different,  tied  together  by  little  more  than  a 
common  name.  (A.  Thieblot.  Jr.,  Prevailing 
Woiir  Legislation:  The  Davis-Bacon  Art, 
State  ■Little  Davis-Bacon  '  Acts,  the  Walsh- 
Hralry  Act.  and  The  Service  Contract  Act 
137  (Labor  Relations  and  Public  Policy  Series 
No.  27.  University  of  Pennsylvania  19(tfi).| 

The  methodology  mandated  by  the 
New  York  State  labor  law.  in  particular, 
varies  from  the  DOL  methodology  for 


determining  Davis-Bacon  wage  rates  in 
ways  that  tend  to  result  in  State- 
determined  wage  rates  that  are  higher 
than  the  Davis-Bacon  rates.  As  amended 
in  1983.  section  220  of  the  New  York 
State  Labor  Law  defines  "prevailing  rate 
of  wage  "  as: 

the  rate  of  wage  paid  in  the  locality,  as 
hereinafter  defined,  by  virtue  of  collective 
bargaining  agreements  between  bona  fide 
labor  organizations  and  employers  of  the 
private  sector,  performing  public  or  private 
work  provided  that  said  employers  employ  at 
least  thirty  per  centum  of  workers,  laborers 
or  mechanics  in  the  same  trade  or  occupation 
in  the  locality  where  the  work  is  being 
performed.  The  prevailing  rate  of  wage  shall 
be  annually  determined  "   '   "  In  the  event 
that  it  is  determined  after  a  contest,  as 
provided  in  subdivision  six  of  this  section, 
that  less  than  thirty  percent  of  the  workers, 
laborers  or  mechanics  in  a  particular  trade  or 
occupation  in  the  locality  where  the  work  is 
being  performed  receive  a  collectively 
bargained  rate  of  wage,  then  the  average 
wage  paid  to  such  workers,  laborers  or 
mechanics  in  the  same  trade  or  occupation  in 
the  locality  for  the  twelve-month  period 
preceding  the  fiscal  officer's  annual 
determination  shall  be  the  prevailing  rate  of 
wage.  Laborers,  workers  or  mechanics  for 
whom  a  prevailing  rate  of  wage  is  to  be 
determined  shall  not  be  considered  in 
determining  such  prevailing  wage.  [NY  l,ab. 
law  §  220,  subdivision  5a  (McKinney)) 

Only  employers  may  contest  a  wage 
determination: 

An  employer  may  contest  a  determination 
by  the  fiscal  officer  under  paragraphs  a  and  c 
of  subdivision  five  of  this  section.  The 
employer  must  allege  and  prove  by 
competent  evidence,  that  the  actual 
percentage  of  workers,  laborers  and 
mechanics  is  below  the  required  thirty  per 
centum  and  during  the  pendency  of  any  such 
contest  and  until  final  determination  thereof, 
the  work  in  question  shall  proceed  under  the 
rate  established  by  the  fiscal  officer.  \ld. 
subdivision  6] 

As  a  result  of  the  1983  amendments, 
the  following  differences  in  methodology 
between  New  York  State  and  Davis- 
Bacon  wage  rates  tend  to  result  in 
higher  State-determined  wage  rates: 

1.  New  York  State  establishes  as 
prevailing  the  rates  paid  to  30  percent  of 
the  workers  in  the  trade  in  the  locality  if 
they  are  subject  to  collective  bargaining 
agreements,  although  the  remaining  70 
percent  of  the  workers  may  be  receiving 
lower  wage  rates.  In  contrast,  the 
majority  of  the  workers  in  a  trade  must 
be  paid  at  the  same  rate  in  order  to 
establish  that  rate  as  prevailing  for 
Federal  Davis-Bacon  purposes:  if  the 
same  wage  rate  is  not  paid  to  a  majority, 
the  Davis-Bacon  prevailing  wage  is  the 
average  of  the  wages  paid,  weighted  by 
the  total  emplovod  in  the  trade.  29  CFR 
1.2(a)(1). 


2.  The  New  York  law  does  not  require 
a  survey  to  determine  whether  the 
collective  bargaining  agreements 
considered  by  the  State  actually  cover 
at  least  30  percent  of  the  workers  in  the 
trade,  nor  does  it  specify  the 
methodology  by  which  such  a  survey 
would  be  conducted;  rather,  it  places  the 
burden  on  employers  to  individually 
challenge  wage  determinations. 
Accordingly,  it  is  likely  that  New  York 
State  determinations  may  represent 
collectively  bargained  wage  rates  paid 
to  less  than  30  percent  of  the  employees 
in  the  locality, 

3.  In  the  absence  of  a  separate 
collectively  bargained  wage  rate  for 
"residential "  structures  (apartment 
buildings  of  up  to  four  stories)  in  areas 
where  there  is  little  or  no  union  activity 
on  this  type  of  construction,  the  State 
will  require  payment  of  the  higher 
collectively  bargained  "building"  wage 
rates,  although  Davis-Bacon  wage 
determinations,  as  a  result  of  a  survey  of 
local  rates  and  practices,  would 
recognize  separate  "residential "  wage 
rates  as  prevailing  for  such  structures. 

For  these  reasons,  the  New  York 
statute  mandates  wages  that  bear  little 
resemblance  to  rates  determined  by  the 
Federal  government  to  prevail  in  areas 
where  a  small  percentage  of  workers  in 
a  given  trade  are  subject  to  collective 
bargaining  agreements. 

HUD  received  two  comments 
concerning  Alaska,  one  suggesting  that 
the  preemption  rule  would  have  a 
devastating  effect  due  to  the  high  cost  of 
living  and  high  unemployment  there,  and 
the  other  requesting  special 
consideration  for  Alaska  because  of  its 
significantly  higher  cost  of  living  and 
correspondingly  higher  State  wage  rates. 
As  noted  above,  however.  Federal  wage 
rates  are  required  by  law  to  reflect  the 
wage  rates  already  prevailing  in  the 
locality.  Accordingly,  the  final  rule  dons 
not  include  any  special  provisions  for 
Alaska, 

The  Massachusetts  Secretary  of  Labor 
and  Commissioner  of  Labor  and 
Industries  filed  a  comment  opposing  the 
proposed  rule.  However,  the  rule  will 
have  no  effect  upon  Massachusetts, 
because  that  States  highest  court  has 
ruled  that,  in  enacting  the  State 
prevailing  wage  law,  the  legislature  did 
not  intend  that  it  apply  to  federally 
funded  public  housing  projects. 
Commissioner  of  Labor  v.  Boston 
Housing  Authority.  345  Mass,  406. 188 
N.E.2d  150  (1963). 

Authority  to  Preempt 

Several  comments  addressed  HUD's 
authority  for  preempting  the  application 
of  Slate  prevailing  wage  rates  on  I  lUD- 
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assisted  PHA  projects.  A  few  comments 
suggested  that  there  is  no  Congressional 
intent  to  preempt  State  prevailing  wage 
laws  or  that  there  is  Congressional 
intent  not  to  preempt  those  laws. 
Several  comments  cited  the  provision  in 
section  12  of  the  USHA  requiring 
payment  of  "not  less  than"  the  Federal 
rales  as  evidence  that  the  Federal  ratos 
are  a  minimum  only;  two  comments 
suggested  that  an  amendment  to  the 
USHA  in  1949  that  for  the  first  time 
added  the  "not  less  than  '  language  wa.s 
significant  in  that  it  incorporated  the 
"fundamental"  Davis-Bacon  concept 
that  the  Federal  wages  are  a  floor  rathiir 
than  a  ceiling.  These  comments  further 
suggest  that  the  statutory  purpose  of  the 
USHA  is  not  frustrated  by  the 
imposition  of  higher  State  wage  rates. 
Specifically,  they  state  that  nothing  in 
the  USHA  suggests  Congress  intended 
its  statutory  purpose  to  be  accomplishinl 
at  the  expense  of  locally  prevailing 
wage  standards:  rather.  Congress 
expressly  provided  that  laborers  and 
mechanics  on  HUU-assisted  PHA 
i!i;velopment  and  operation  are  entitled 
to  the  local  prevailing  rate.  The 
comments  also  refer  to  the  States'  long 
and  deep  statutory  concern  about 
payment  of  prevailing  wages. 

A  discussion  of  the  legal  basis  for 
preemption  of  higher  State-determined 
prevailing  wage  rates  on  HUU-assisted 
PI  lA  projei'.ls  was  set  out  in  the 
preamble  to  the  proposed  rule  and  need 
nut  be  repeated  in  detail  here.  HUD"s 
determination  to  preempt  higher  State 
w.ige  rates  is  made  undt^r  its 
responsibility  to  curry  out  the 
(Congressional  purpose  of  the  liSI  lA  as  a 
whole,  and  is  based  on  its  determination 
that  the  imposition  of  higher  State  rates 
on  public  and  Indian  housing  projects 
assisted  under  the  Ac!  conflicts  with  th(> 
Act.  The  overall  purpose  of  HUD's 
assistance  under  the  Act  is  to  mainl.iin 
the  lower  income  character  of  public 
and  Indian  housing  projects  and  assure 
that  they  continue  to  be  avaihible  In 
serve  lower  income  families.  See.  e.i,'.. 
USI  lA.  sections  5,  9  and  14.  The  Act  also 
declares  that  it  is  the  policy  of  the 
United  Slates  to  employ  its  funds  and 
credit,  as  provided  in  the  Act.  to  assist 
the  Stales  and  their  political 
subdivisions  to  "remedy  the  unsafe  and 
imsanitary  housing  conilitions  and  the 
acute  shortage  of  decent,  safe,  and 
sanitary  dwellings  for  families  of  lower 
income"  and.  consistent  with  the 
objectives  of  the  .Act.  to  vest  in  local 
I'HAs  the  maximum  amount  of 
responsibility  in  the  administration  ol 
iheir  housing  programs.  USHA.  section 
2.  The  imposition  on  a  project  of  State 
wage  rales  that  exceed  the  Federally 


determined  prevailing  wage  rates 
establishes  an  excessive  wage  floor,  and 
these  higher  wage  costs  must  ultimately 
be  funded  with  HUD  assistance  through 
the  acceptance  of  higher  bids  or 
proposals  or  payment  of  higher  wages  to 
PHA  or  IHA  employees.  Since  Federal 
funds  are  limited,  the  number  of  lower 
income  housing  units  to  be  constructed, 
maintained,  modernized  or  repaired  is 
lowered,  thus  frustrating  the  purpose  of 
the  Act.  Another  effect  of  the  imposition 
of  higher  Slate  wage  rates  can  be  to 
force  a  cutback  in  the  cost  and  quality  of 
materials  and  supplies  because  of  the 
greater  proportion  of  project  costs 
required  for  the  labor  component,  a 
result  equally  inimical  to  the  purposes  of 
the  USHA.  Finally,  in  providing  for 
locally  prevailing  wage  rates.  Congress 
in  section  12  of  the  Act  specifically 
requires  a  determination  or  adoption  by 
the  Ffr'(/f'rf//)'overnment  of  rates 
reflecting  the  locally  prevailing  practice. 

To  summarize,  HUD's  l)asis  for 
preempting  State  prevailing  wage  laws 
is  that  application  of  the  State  laws 
conflicts  with  the  requirements  of  the 
Act  and  stands  as  an  obstacle  to  the 
execution  of  the  purposes  and  objectives 
of  the  Act.  I  lUD  does  not  preempt 
simply  because  the  Stale  laws  impose 
some  additional  costs  on  PHA/IHA 
projects  Rather,  HUD  has  determined 
that  the  aggregate  impact  of  the 
siilistantial  increase  in  expenditures 
resulting  from  application  of  such  laws 
seriously  impairs  the  Department  in 
discharging  its  statutorv  responsibility 
to  provide  and  maintain  lower  income 
housing. 

In  specific  response  to  the  above 
comments.  HL'D  agrees  that  Congress 
did  not  intend  its  statutory  purpose  to  be 
accomplished  at  the  expense  of  locallv 
prevailing  laboi  standards  and  that 
Congress  explicitly  provided  for  such 
standards.  However.  Congress' 
provision  in  section  12  of  the  USH.X  for 
wages  meeting  such  standards 
specifically  requires  a  determination  or 
adoption  by  the  /•'ec/j^ra/ government  of 
rates  reflecting  the  locally  prevailing 
practice.  Adoption  of  the  rule 
preempting  higher  State  rates  clearly 
leaves  in  place  the  protection  of  locally 
prevailing  wage  standards,  determined 
or  adopted  by  the  respective  Federal 
agencies  as  Congress  required. 

While  there  is  evidence  that  Congress 
in  the  Davis-Bacon  Act  and  related 
provisions  intended  to  permit  employers 
(whether  as  the  result  of  negotiations  or 
voluntarily)  to  pay  higher  than  the 
Federally  determined  wage  rates.  HUD 
is  aware  of  no  legislative  history 
indicating  that  Congress  intended  for  the 
States  to  be  free  to  compel  the  payment 


of  such  higher  rates  in  Federally-funded 
PHA/IHA  projects.  Congressman  Bacon 
of  New  York,  the  Davis-Bacon  Act's 
sponsor  in  the  House,  stated  that  the 

Act 

di)es  not  put  the  Government  in  the  position 
of  price  fixing  or  of  anticipdting  wage  levels 
■   *   ".  11  leaves  that  to  employer  and 
employee,  where  it  belongs.  |74  Cong.  Rec.  at 
b5U.  February  28. 1931| 

Thus,  to  construe  the  statute  as 
permitting  Slate-compelled  higher  rates 
would  not  only  undercut  Congress'  grant 
of  express  authority  to  the  Federal 
government  to  determine  prevailing 
wage  rates,  but  would  also  interfere 
with  private  bargaining  which  can  result 
in  rates  higher  than  the  Federally- 
determined  minimum  and  lower  than  the 
State-mandated  rate. 

HUD  recognizes  that  some  States  may 
have  long  evidenced  a  statutory  concern 
about  payment  of  prevailing  wages. 
However,  the  relative  importance  to  a 
Stale  of  its  own  law  is  not  material 
when  the  state  law  conflicts  with 
Federal  law.  See  Felder  v.  Casey.  56 
USLW  4689.  4791  (1988).  In  any  event, 
this  rule  preempts  only  those  State 
prevailing  wage  rates  that  certain  States 
have  made  applicable  to  PHA/IHA 
projects  receiving  HUD  assistance,  and 
only  to  the  extent  that  any  of  the  rates 
for  specific  trades  on  a  project  exceed 
the  corresponding  Federal  wage  rates. 
The  rule  is  narrowly  drawn  to  eliminate 
the  conflict  with  the  USffA  that  is  posed 
by  State  mandating  of  higher  wage 
floors.  States  remain  free  to  impose  as 
well  as  enforce  on  HUD-assisted  PHA/ 
IHA  projects  those  State  rates  that  are 
equal  to  or  lower  than  the  corresponding 
Federal  wage  rates;  more  importantly, 
the  rule  in  no  way  affects  the  States' 
ability  to  enforce  their  own  State- 
mandated  wage  rates  on  the  vast 
majority  of  State  public  works  projects 
that  is  the  subject  of  the  States' 
traditional  concern — i.e..  every  "public 
work"  except  Federally-funded  PHA/ 
IHA  projects. 

Related  to  the  matter  of  the  States' 
concern  with  setting  wage  rates  is  the 
concept  of  federalism,  which  two 
comments  from  labor  organizations 
suggest  runs  counter  to  the  proposed 
rule.  The  comments  point  out  the 
Supreme  Courts  affirmation  of  the  value 
of  permitting  each  Stale  to  be  its  own 
'laboratory  for  experimentation",  and 
one  of  the  comments  cites  several 
Federal  labor  standards  statutes  that 
explicitly  permit  or  acknowledge  the 
authority  of  the  States  to  enact  and 
enforce  equivalent  or  higher  standards. 
The  comment  also  cites  the  Tenth 
Amendment  to  the  Constitution  ("The 
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powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor 
prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively,  or  to 
the  people."). 

The  concept  of  federalism  is  integral 
to.  and  not  apart  from,  the  determination 
of  a  Federal  agency's  authority  to 
preempt  state  law  in  carrying  out  its 
responsibility  to  implement  a  Federal 
law  that  was  within  the  U.S.  Congress's 
constitutional  authority  to  enact.  Thus 
the  legal  basis  upon  which  HUD  relies  in 
preempting  higher  State  wage  takes  the 
concept  of  federalism  into  account  in 
determining  the  permissible  scope  of 
preemption.  The  Supreme  Court,  in 
Lawrence  County  v.  Lead-Deadwood 
School  District  No.  40-1,  469  U.S.  256 
(1985),  upheld  the  preemption  of  a  State 
statute  where  a  Federal  statute  provided 
that  a  local  government  recipient  of 
Federal  payments  in  lieu  of  taxes  "may 
use  the  payment  for  any  governmental 
puprose";  the  Slate  statute  held  to  be 
preempted  required  local  governments 
to  distribute  payments  in  lieu  of  taxes  in 
the  same  way  they  distribute  general  tax 
revenues,  likely  resulting  in  a  windfall 
for  entities  such  as  schools  that  were 
already  fully  funded  by  local  revenues. 
In  determining  that  the  statute  was 
preempted,  the  Supreme  Court  rejected 
"federalism "  arguments  opposing 
Federal  intrusion  into  a  State's  efforts  to 
provide  fiscal  guidance  to  its 
subdivisions,  and  noted  that  under  the 
Spending  Clause  of  the  Constitution. 
Congress  may  impose  conditions  on  the 
receipt  of  Federal  funds  absent  some 
independent  constitutional  bar.  There  is 
no  area  in  which  the  State's  police  and 
health-and-welfare  authority  is  greater 
than  in  connection  with  its  schools,  or  in 
which  its  core  government  functions  are 
greater  than  in  providing  fiscal  direction 
to  its  local  governmental  subdivisions. 
Nonetheless,  in  Lead-Deadwood,  the 
Supreme  Court  determined  that  a  State 
law  mandating  the  manner  of  revenue* 
allocation  by  its  subdivisions,  and 
clearly  designed,  from  the  State's 
perspective,  to  benefit  school  systems  in 
counties  receiving  aid  in  lieu  of  taxes, 
was  preempted.  Thus,  even  if  wage  and 
hour  standards  are  viewed  as  areas  of 
traditional  State  concern,  the  result  in 
Lead-Deadwood  indlcaies  this  matters 
not  in  considering  whether  the  Federal 
goal  of  providing  an  adequate  supply  of 
lower-income  housing  would  be 
frustrated  by  imposition  of  higher  State 
wage  rates,  or  in  determining  that 
Federal  preemption  is  a  legitimate 
response  to  such  frustration. 

HUD  notes  that  the  fact  that  Congress 
has.  in  other  labor  standards  statutes, 
permitted  a  State  to  enact  or  enforce 


equal  or  stricter  standards  does  not 
suggest  that  the  same  applies  to  the 
USHA.  where  Congress  has  not 
provided  for  higher  State  wage  rates. 
Congress'  principal  purpose  in  enacting 
the  USHA  was  to  remedy  an  acute 
shortage  of  decent,  safe  and  sanitary 
lower  income  housing,  maintain  the 
lower  income  character  of  PHA  and  IHA 
projects  and  assure  their  continued 
availability  to  serve  lower  income 
families.  Application  of  State-compelled 
wage  rates  would  clearly  frustrate  this 
purpose. 

A  State  agency  comment  questioned 
HUD's  authority  to  override  State  wage 
and  hour  laws  by  regulation.  As 
discussed  in  the  preamble  to  the 
proposed  rule,  HUD's  preemption  in  the 
narrow  circumstances  set  out  in  the  rule 
is  authorized  where  State  law  stands  as 
an  obstacle  to  the  accomplishment  and 
execution  of  the  purposes  of  the  USHA, 
and  in  those  circumstances  the  U.S. 
Supreme  Court  has  indicated  that 
Federal  regulations  have  no  less 
preemptive  effect  than  Federal  statutes, 
regardless  of  express  Congressional 
authorization  to  displace  State  law. 

Another  State  agency  commenting  in 
opposition  to  the  proposed  rule  cited 
Congress'  desire  to  preserve  as  much 
local  autonomy  as  possible,  as 
evidenced  by  the  statement  in  section  2 
of  the  USHA  that  one  of  the  Act's 
purposes  was  "to  vest  in  local  public 
housing  agencies  the  maximum  amount 
of  responsibility  in  the  administration  of 
their  housing  programs"  (42  U.S.C.  1437) 
and  by  a  1949  Senate  report  stating  that 
"the  primary  responsibility  for  the 
provision  of  low  rent  housing  is  in  the 
hands  of  the  various  localities  "  with  a 
limited  Federal  role. 

Vesting  of  the  maximum  amount  of 
responsibility  in  PHAs  is 
unquestionably  one  of  the  policies  of  the 
Act.  Contrary  to  the  comment,  however, 
this  Congressional  policy  supports, 
rather  than  conflicts  with,  the 
preemption  of  State-mandated  wage 
rates,  which  furthers  the  goal  of  local 
autonomy.  Moreover,  the 
overwhelmingly  favorable  comments 
from  PHAs  support  this  view. 
Preemption  under  the  proposed  rule 
would  eliminate  requirements  imposed 
by  the  State  on  the  local  PHA/IHA.  One 
PHA  in  New  York  State  commented  that 
"(Ijhis  proposed  rule  should  be 
considered  as  an  additional  step 
towards  decontrol  |of  PHAs). "  Another 
commented  that  while,  from  their 
observation,  the  difference  in  wage 
scales  was  minimal,  these  mandates 
have  caused  serious  and  controversial 
negotiations  with  contractors,  delays  in 
getting  programs  started  and  an  "overall 


nuisance"  in  the  bidding  process.  In  any 
event.  HUD  notes  that  the  policy  of 
vesting  the  maximum  amount  of 
responsibility  in  local  PHAs  is 
established  by  section  2  of  the  USHA 
only  to  the  extent  "consistent  with  the 
objectives  of  this  Act."  There  is  no 
conflict  with  this  policy  in  a  rule  which 
preempts  Slate  requirements  that  are 
inconsistent  with  the  stated  goal  of 
remedying  the  acute  shortage  of  lower 
income  housing. 

One  State  agency  commented  that 
under  the  law  of  the  State,  the  agency  is 
required  to  bring  suit  to  enjoin  the 
award  of  a  contract,  or  any  further  work 
or  payments  thereunder  where  the 
contract  is  already  awarded,  if  a  public 
authority  has  not  included  a  schedule  of 
the  (State)  prevailing  wages  in  its 
contracts  for  public  works.  The  State 
agency  suggested  that  the  proposed  rule 
would  therefore  lead  to  an  expensive 
and  time-consuming  legal  battle  that 
would  defeat  HUD's  objectives  by 
causing  delays  and  additional  legal 
costs.  HUD  notes  that  the  rule  does  not 
direct  the  PHA/IHA  to  physically 
exclude  State  wage  rates  from  the 
contract:  the  contract  must,  however, 
indicate  that  any  State  rates  that  exceed 
the  Federal  rates  are  inapplicable  to  the 
contract  and  unenforceable.  Assuming, 
however,  that  the  State  law  would  still 
otherwise  require  some  State  legal 
enforcement  action  in  these 
circumstances,  the  rule  would  prohibit 
enforcement  of  preempted  State 
requirements  whether  or  not  they  were 
included  in  the  contract.  There  shoyld 
not  be  any  expensive  and  time- 
consuming  State  challenges  because  the 
rule  would  preempt  any  State  law  that 
would  require  legal  action  or  other 
enforcement  of  the  higher  State  rates,  as 
a  matter  of  law,  thereby  eliminating  the 
asserted  duty  under  State  law  to  bring 
suit  to  enjoin  contract  award  or  work  or 
payments  under  the  contract. 

A  labor  organization  comment 
asserted  that  HUD  does  not  allege  an 
inherent  conflict  between  the  Federal 
and  State  laws  in  question,  but  rather  a 
conflict  by  virtue  of  the  manner  in  which 
the  prevailing  wage  provisions  of  the 
respective  statutes  are  interpreted  and 
applied,  and  that  the  labor  organization 
knew  of  no  reported  case  involving 
preemption  on  the  grounds  that  the 
respective  regulatory  schemes  were  not 
harmonious  under  the  particular  facts  of 
a  specific  case.  As  indicated  above. 
HUD  believes  there  is  an  inherent 
conflict  here  between  the  Federal  and 
State  laws.  Moreover.  HUD  notes  that 
this  comment  cites  no  case  suggesting 
that  preemption  is  warranted  only 
where  an  obstacle  to  the 
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accomplishment  of  the  Federal  statutory 
purpose  is  "inherent"  in  the  State  and 
Federal  laws,  but  is  unwarranted  where 
the  same  obstacle  results  from  the 
manner  in  which  the  respective  statutes 
are  interpreted  and  applied.  In  fact,  a 
recent  Supreme  Court  case  repeats  the 
established  rule  that  preemption  may  be 
based  upon  the  effect  a  State  law, 
neutral  on  its  face,  has  upon  a  Federal 
objective.  Felder  v.  Casey.  56  USLVV 
4689  (1988).  The  effect  of  State  laws  that 
prescribe  higher-than-Federal  wage 
rates  is  to  divert  funds  from  the 
provision  or  maintenance  of  a  greater 
number  of  lower  income  housing  units  to 
the  payment  of  higher  wages  and  thus 
obstruct  the  Federal  objective. 

Effect  on  Competition 

Several  comments  concerned  the 
proposed  rule's  effect  on  competition. 
The  Chief  Counsel  for  Advocacy  of  U.S. 
Small  Business  Administration 
commented  that  if  HUD  believes  the 
impact  of  the  rule  is  not  expected  to  be 
significant  in  terms  of  both  the  number 
of  small  entities  affected  and  the 
magnitude  of  the  expected  savings. 
HUD's  Regulatory  Flexibility  Act 
certification  accompanying  the  final  rule 
should  at  least  recognize  that  the 
changes  brought  about  by  the  rule  will 
clearly  be  beneficial  to  small 
businesses.  The  Chief  Counsel  stated 
that  regulatory  reform  which  reduces 
disparities  caused  by  artificially  inflated 
wage  determinations  can  reasonably  be 
expected  to  encourage  greater  small 
business  participation  in  bidding  on 
PHA  projects,  since  many  small  firms 
havo  foregone  bidding  on  public  projects 
because  of  dislike  for  having  to  maintain 
a  two-tier  wage  system  with  "higher 
wages  for  regulated  projects  and 
competitive  wages  on  private  projects '. 
A  trade  association  commented  that  the 
proposed  rule  is  a  step  toward  making 
the  procurement  process  more 
competitive  and  would  encourage  more 
subcontractors,  the  overwhelming 
majority  of  which  are  small  businesses, 
to  take  part.  Another  trade  association 
commented  that  individual  state  laws 
are  creating  determinations  of 
"prevailing"  wages  that  are  not  true 
ongoing  wages  in  a  locality,  and  that 
such  laws  discriminate  against  small 
contractors  because  they  are  unable  to 
compete  with  the  capabilities  and 
resources  of  larger  firms  to  comply  with 
such  "inflated"  rates  and  their 
paperwork  requirements.  Five  PHAs 
also  indicated  that  the  proposed  rule 
w'ould  stimulate  competition.  On  the 
other  hand,  as  noted  earlier,  a  labor 
organization  in  New  York  State 
commented  that  the  proposed  rule 
would  havo  an  adverse  effect  on 


competition  in  bidding  on  PHA  work  by 
effectively  precluding  contractors  that 
are  parties  to  collective  bargaining 
agreements  from  competitive  bidding  for 
such  work,  since  in  general  the  wage 
rate  determined  under  New  York  law  is 
the  collectively  bargained  rate. 

HUD  recognizes  that  when  a  State 
law  designates  a  collectively  bargained 
wage  rate  as  prevailing  in  a  locality  and 
the  Federal  government  determines  that 
a  lower  wage  rate  prevails,  some 
contractors  that  are  contractually  bound 
to  pay  at  the  level  of  the  State- 
determined  wage  rates  would  be 
competitively  disadvantaged,  since  their 
labor  costs  would  be  reflected  in  an 
overall  higher  bid  on  the  job,  as  the 
comment  of  the  New  York  labor 
organization  suggests.  This  may  be  an 
unavoidable  effect  on  preempting  State 
laws  that  would  otherwise  require  HUD 
to  fund  excessive  wage  floors  through 
the  acceptance  of  higher  bids  or 
proposals  for  PHA  work.  In  any  event, 
the  other  comments  cited  support  HUD's 
conclusion  that  the  overall  effect  of  the 
rule  would  be  to  increase  competition 
because  it  would  lead  to  a  net  increase 
in  the  number  of  firms  willing  to  bid  on 
PHA/IHA  work  at  the  Federally 
determined  wage  rates  once  higher  State 
wage  rates  are  preempted. 

Proposals  for  Alternatives  and 
Modifications  to  the  Proposed  Rule 

Several  comments  suggested 
modifications  or  alternatives  to  the 
proposed  rule  or  requested  clarifications 
of  the  rule.  Several  PHAs  in  California 
and  a  regional  association  commented 
that  the  final  rule  should  clarify  whether 
or  not  Department  of  Labor  (DOL)  wage 
rates  include  fringe  benefits,  and  the 
effect  of  these  benefits  upon  the  issued 
wage  rate,  i.e.,  whether  their  value  is  in 
addition  to,  apart  from,  or  to  be 
subtracted  from  the  Davis-Bacon  wage 
rate. 

In  the  context  of  this  rule.  DOL  wage 
rates  are  the  "Davis-Bacon"  wage  rates. 
Davis-Bacon  wage  rates  include  fringe 
benefits  where  DOL  determines  that 
more  than  50  percent  of  the  employees 
in  the  craft  in  the  locality  receive  fringe 
benefits:  in  other  areas  Davis-Bacon 
wage  rates  do  not  include  any  fringe 
benefits  and  reflect  only  the  prevailing 
basic  hourly  rate.  See,  U.S.  Department 
of  Labor.  Employment  Standards 
Administration.  Wage  and  Hour 
Division,  Davis-Bacon  Construction 
Wage  Determinations  Manual  of 
Operations  63-65  (1986).  Davis-Bacon 
wage  rates  that  include  fringe  benefits 
so  indicate  and  Federal  law  and 
regulations  require  that  the  fringe 
benefits  must  be  provided  or  the  hourly 
monetary  equivalent  listed  in  the  DOL 


wage  determination  must  be  added  to 
the  basic  hourly  rate  paid  to  the 
workers.  HUD  believes  it  is  unnecessary' 
for  the  final  rule  to  include  this 
explanation  of  what  Davis-Bacon/DOL 
rates  contfHn.  however,  because  each 
DOL  wage  decision  itself  indicates 
whether  fringe  benefits  are  included  in 
the  wages  that  must  be  paid.  As  the 
proposed  rule  and  its  preamble 
indicated.  State  wage  rates  would  be 
preempted  on  work  that  is  subject  to 
Davis-Bacon  wage  rates  if  the  total  State 
wage  rate — including  fringe  benefits,  if 
any,  as  well  as  basic  hourly  rate — 
exceeds  the  total  DOL  wage  rate — 
including  fringe  benefits,  if  any,  and 
basic  hourly  rate.  The  final  rule  has  not 
been  changed  in  this  regard.  Thus, 
where  a  State  rate  includes  fringe 
benefits  and  the  DOL  rate  does  not 
(because  DOL  has  determined  that 
fringe  benefits  do  not  prevail  for  that 
trade  in  that  locality),  the  total  State 
rale  including  fringe  benefits  will  be 
compared  to  the  basic  hourly  rate 
determined  by  DOL  to  be  prevailing, 
and  will  be  preempted  if  it  exceeds  the 
DOL  rate. 

The  same  PHAs  also  commented  that 
the  issue  of  wage  rates  for  apprentices 
and  the  ratio  of  apprentices  to 
journeymen  should  also  be  addressed  in 
the  final  rule.  In  addition,  a  New  York 
State  PHA  commented  that  HUD,  in 
conjunction  with  DOL  and  the  Equal 
Employment  Opportunity  Commission, 
should  consider  preemption  of  New 
York  State  Labor  Law  section  220  to  the 
extent  that  it  precludes  the  payment  of 
lower-than-joumeyman  State- 
determined  wage  rates  to  trainees 
enrolled  under  Federally-approved 
trainee  programs.  The  PHA  cited  the 
case  of  Monarch  Electrical  Contracting 
Corporation  v.  Roberts,  510  N.E.2d  795. 
517  NYS.2d  711,  70  NY2d  91  (NY  Ct  of 
App.  1987),  in  which  the  Court  of 
Appeals  of  New  York  held  that  section 
220  recognized  only  two  categories  of 
workers — journeymen  and  State- 
registered  apprentices — thus  precluding 
payment  of  apprentice-level  wage  rates 
to  trainees  notwithstanding  their 
participation  in  a  U.S.  DOL-registered 
trainee  program.  The  court  in  that  case 
indicated  that  the  trainee  program  was 
functionally  equivalent  to  an 
apprenticeship  program  but  was 
designed  in  its  entrance  requirements  to 
promote  minority  group  participation, 
and  invited  the  legislature  to  reexamine 
section  220,  noting  that  its  application 
"unexpectedly  frustrates  the  very 
important  policy  of  reducing 
discrimination  in  the  workplace." 

Apprentice  and  trainee  wage  rates 
and  the  allowable  ratio  of  apprentices  or 
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trainees  to  journeymen  are  not  set  out  in 
Davis-Bacon  wage  determinations;  they 
are  set  out  in  the  apprenticeship 
program  approved  by  the  DOL  Bureau  of 
Apprenticeship  and  Training  or  a  State 
Apprenticeship  Agency  recognized  by 
the  Bureau,  or  in  the  trainee  program 
certified  by  the  DOL  Employment  and 
Training  Administration,  although 
States  may  also  legislate  ratios. 
Apprentice  and  trainee  wage  rates  are 
generally  expressed  as  percentages  of 
the  DOL  determined  (journeymen) 
Davis-Bacon  rate.  The  proposed  rule  did 
not  address  the  issue  of  apprentice  or 
trainee  ratios  because  HUD  did  not 
intend  to  preempt  State  non-wage  labor 
standards.  In  any  event,  HUD  does  not 
view  as  a  significant  difficulty  the 
possibility  that  a  State-legislated  ratio 
might  allow  a  lower  proportion  of 
apprentices  or  trainees  than  the  relevant 
apprenticeship  or  trainee  program. 
Accordingly,  the  final  rule  is  unchanged 
in  this  regard. 

With  regard  to  the  wage  rates  of 
apprentices  and  trainees,  the  final  rule 
has  been  clarified  in  response  to  the 
above  comments  by  referring  explicitly 
to  wage  rates  for  apprentices  and 
trainees  under  approved  programs  (in 
addition  to  the  DOL-determined  rates) 
on  work  that  is  subject  to  Davis-Bacon 
wage  rates. 

One  PHA  requested  clarification  as  to 
whether  other  funds  used  in  the 
development  or  operation  of  a  public 
housing  project,  such  as  Community 
Development  Block  Grant,  Emergency 
Shelter  Grant  or  other  HUD  program 
funds.  Farmers  Home  Administration 
funds,  or  State  and  local  funds,  would 
be  subject  to  the  preemption  rule. 

HUD  does  not  intend  that  higher  State 
wage  rates  be  preempted  unless  the 
work  in  question  is  assisted  in  whole  or 
in  part  with  assistance  for  lower  income 
public  housing  under  the  USHA.  Thus, 
for  example,  modernization  work  funded 
in  part  with  CIAP  funds  under  section  14 
of  the  USHA  and  in  part  with  State 
funds  would  be  subject  to  the 
preemption  provisions  of  the  rule; 
however,  HUD  does  not  intend  that 
work  on  HUD-assisted  public  housing 
would  be  subject  to  preemption  of  State 
wage  rales  if  the  work  in  question  is 
assisted  entirely  by.  e.g.,  State  funds. 
Community  Development  Block  Grant 
funds,  or  private  donations. 
Accordingly,  in  those  parts  of  the 
regulations  that  otherwise  cover  work 
that  may  receive  no  HUD  assistance  for 
public  housing  under  the  USHA  (Parts 
905  and  965),  the  final  rule  has  been 
revised  to  exclude  such  non-USHA 
assisted  work  from  the  preemption 
provisions;  no  revision  has  been  made 


in  this  regard  to  the  final  rule  provisions 
in  Parts  941  and  968.  since  those  parts 
only  cover  work  that  is  at  least  partially 
assisted  with  USHA  assistance  for 
public  housing.  HUD  notes  that  section 
12  of  the  USHA  requires  the  payment  of 
at  least  HUD-determined  rates  in  the 
operation  of  the  project  and  Davis- 
Bacon  rates  in  the  development  of  the 
project,  without  regard  to  the  source  of 
funds  for  the  specific  work  involved. 

The  same  PHA  suggested  that  all 
HUD  programs  be  subject  to  the 
preemption  rule,  and  that  the 
Community  Development  Block  Grant 
and  Emergency  Shelter  Grant  programs 
were  also  intended  to  be  administered 
in  an  efficient  and  economical  answer  to 
assure  assistance  to  the  greatest  number 
of  low  income  families.  HUD  has  not 
adopted  this  suggestion  because  it  is 
beyond  the  scope  of  this  rulemaking, 
which  is  limited  to  work  on  public 
housing  projects  that  are  receiving 
assistance  under  the  public  housing 
programs  of  the  USHA. 

Two  New  York  State  PHAs 
commented  that  the  rule  should  be 
expanded  to  preempt  New  York  State 
Housing  Law  section  32.  which  requires 
the  compensation  fixed  by  the  PHA  for 
its  officers,  agents  and  employees  to  be 
approved  by  the  local  legislative  body. 
The  argument  for  such  preemption  was 
that  some  local  governments  may  not  be 
willing  to  approve  salaries  guaranteeing 
the  best  qualified  workers. 

HUD  presumes  that  section  32  is 
intended  to  govern  compensation  for 
executive  and  administrative  PHA 
personnel  rather  than  laborers  and 
mechanics  who  may  be  subject  to  the 
New  York  State  prevailing  wage  law. 
The  issue  of  compensation  for  executive 
and  administrative  personnel  is  outside 
the  scope  of  this  rule.  HUD  notes  that 
such  compensation  has  long  been 
addressed  by  a  provision  in  the  Annual 
Contributions  Contract  between  HUD 
and  a  PHA,  which  requires  adoption  of  a 
statement  of  personnel  policies, 
including  salary  and  wage  rates,  that  are 
comparable  with  pertinent  local  public 
practice. 

One  PHA  commented  that  if  the 
proposed  rule  is  adopted,  HUD  must 
take  into  consideration  local  market 
conditions,  trends,  and  adjustments  in 
States  with  prevailing  wage  statutes  in 
order  to  compete  with  trades  that  might 
be  drawn  away  as  a  result  of  a  higher 
wage  scale  in  a  specific  trade.  Another 
PHA.  while  supporting  the  rule, 
suggested  the  possibility  of  not  receiving 
an  adequate  number  of  well  qualified 
bidders  on  construction  projects  due  to 
lower  wage  rates.  HUD  believes  no 
modification  to  the  proposed  rule  is 


warranted  in  this  regard  for  two 
reasons.  First,  adoption  of  the  rule 
leaves  Federal  wage  rates,  which  are  by 
definition  a  determination  of  the 
prevailing  wage  rates,  applicable  to 
PHA  work.  Second,  this  rule  does  not 
impose  a  cap  on  what  PHAs  or 
contractors  may  choose  to  pay  their 
employees. 

A  housing  and  redevelopment 
association  proposed  several 
modifications  to  the  rule.  First,  the 
association  stated  that  various 
pressures  could  force  PHAs  to  continue 
to  pay  (higher)  State  determined  rates 
even  with  preemption  in  place,  e.g., 
because  city  and  State  funds  will  also 
be  used  on  the  project  or  because 
contracts  and  workers  could  be  lost  to 
competition  with  local  government's 
housing  construction  or  modernization. 
The  association  suggested  that  in  these 
situations.  PHAs  should  be  provided  a 
special  waiver  or  an  assurance  that 
HUD  will  allow  the  costs  of  paying  the 
State  wages. 

HUD  believes  no  modification  to  this 
rule  to  include  a  special  waiver  is 
necessary.  A  State  law  that  requires 
State-determined  prevailing  wage  rates 
on  public  housing  projects  in  general 
applies  with  no  less  force  when  solely 
Federal  funds  are  used  than  when  a 
mixture  of  Federal  and  State  or  city 
funds  is  used  to  carry  out  specific  work 
on  a  HUD-assisted  project,  and  the 
preemptive  force  of  this  rule  is  the  same 
in  both  cases.  However,  neither  the 
prevailing  wage  provisions  of  section  12 
of  the  USHA  nor  this  rule  precludes  a 
PHA  (or  its  contractors)  from  paying 
rates  higher  than  the  Federally- 
determined  prevailing  wage  for  the 
locality. 

For  purposes  of  clarifying  this  point, 
HUD  has  decided  to  add  provisions  to 
the  rule  to  state  explicitly  that  the  rule 
will  not  affect  the  applicability  of  wage 
rates  established  in  collective 
bargaining  agreements  where  the  rates 
equal  or  exceed  the  Federal  wage  rate, 
nor  does  the  rule  impose  a  ceiling  on 
wage  rates  the  PHA  or  IHA  or  its 
contractors  or  subcontractors  may 
choose  to  pay  independent  of  State  law. 
With  regard  to  HUD  allowance  of  the 
costs  of  paying  the  State  wages,  HUD 
budgetary  review  is  not  governed  by 
this  rule;  PHA  and  IFIA  operating 
budgets  are  reviewed  in  accordance 
with  outstanding  instructions,  and  the 
provision  added  to  this  final  rule  does 
not  imply  automatic  HUD  allowance  of 
all  wage  expenses. 

Second,  the  association,  noting  that 
PHAs  and  IHAs  would  not  be  required 
to  pay  their  own  employees  at  the  higher 
State  rates,  asserts  that  the  rule  could 
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create  personnel  problems  for 
employers  which  would  be  "forced  to 
reduce  salaries  of  employees  if  in  fact 
they  begin  to  pay  the  lower  [Federal] 
wage  rate  to  others  in  the  same 
classirication."  The  association  suggests 
grandfathering  current  employees  into 
this  rule  change.  HUD  has  not  adopted 
this  suggestion.  While  the  rule  would 
make  higher  State  wage  rates  no  longer 
mandatory  or  enforceable,  nothing  in  the 
rule  legally  "forces"  PUAs  or  IHAs  to 
reduce  wages  to  no  more  than  the 
Federal  prevailing  wage  level,  nor  does 
HUD  have  any  general  administrative 
policy  that  would  force  such  a  result. 

Finally,  the  association  commented 
that  it  strongly  supported  the  statement 
in  the  preamble  to  the  proposed  rule  that 
applicability  of  wage  rates  established 
in  collective  bargaining  agreements  with 
a  PHA  or  its  contractors  will  not  be 
affected  by  the  rule,  regardless  of 
whether  those  rates  equal  or  exceed 
rates  determined  under  State  or  Federal 
law;  however,  the  association  urged  that 
this  provision  be  spelled  out  in  the  rule 
it.self  and  clarified  to  state  that:  (1)  It 
pertains  to  any  current  or  future 
agreements  and  (2)  under  such 
circumstances,  HUD  will  recognize  cost 
differences  between  State  and  Federal 
requirements  as  an  eligible  expenditure. 

As  discussed  above,  in  response  to 
this  comment  and  another  of  the 
association's  comments,  HUD  has 
decided  to  incorporate  a  provision  into 
each  of  the  sections  of  the  rule  to  the 
effect  that  the  rule  shall  not  affect  the 
applicability  of  wage  rates  established 
in  collective  bargaining  agreements  with 
a  PHA  or  IHA  or  its  contractors  or 
subcontractors  where  such  wage  rates 
exceed  the  applicable  Federal  wage 
rate.  HUD  believes  it  is  clear  that  those 
provisions  pertain  to  current  and  future 
agreements.  HUD  has  also  added  a 
clause  indicating  that  the  rule  does  not 
impo.se  a  ceiling  on  wages  the  PHA  or 


IHA  or  its  contractors  or  subcontractors 
may  choose  to  pay  independent  of  State 
law;  this  provision  would  apply  in  the 
absence  of  collectively  bargained  wage 
rates.  As  to  recognition  of  eligible 
expenditures,  that  issue  (which  appears 
limited  to  wages  paid  by  PHAs  and 
IHAs  to  their  own  employees)  is  not  the 
subject  of  the  regulation  sections  added 
by  this  rule.  In  any  event,  the  proper 
measure  of  costs  for  which  the 
association  requests  recognition  is  not 
the  difference  between  State  and 
Federal  rates,  but  the  actual  difference 
between  the  collectively  bargained  rates 
and  the  Federal  rates.  However,  the 
Department  is  not  willing  to  commit 
unconditionally  to  recognize  such  cost 
differences  as  an  eligible  expenditure  in 
all  cases. 

A  New  York  State  PHA  commented 
that  the  rule  should  be  amended  to 
apply  a  residential  wage  rate  to  all 
housing  projects  and  that  such  rate 
should  be  issued  by  DOL.  HUD  cannot 
adopt  either  suggestion  in  this  rule.  First, 
the  application  of  residential  rates  (as 
opposed  to  "building"  rates)  under  the 
Davis-Bacon  related  acts,  which  is 
generally  limited  to  work  on  residential 
structures  of  up  to  four  stories,  is  a 
matter  for  determination  by  DOL  and 
not  HUD.  Second.  Section  12  of  the 
USHA  gives  HUD,  rather  than  DOL,  the 
authority  to  determine  prevailing  wage 
rates  for  work  involved  in  the  operation 
of  a  public  housing  project  (including 
routine  and  non-routine  maintenance 
work),  as  opposed  to  development  of  the 
project  which  is  subject  to  Davis-Bacon 
rates. 

A  Washington  State  PHA  commented 
that  PHAs  need  to  be  exempted  from  the 
State  prevailing  wage  law,  since  without 
a  complete  exclusion  the  State  rates 
must  be  requested  and  included  in  the 
bid  documents,  the  contractor  must 
accurately  distinguish  among  the  wage 
exhibits  that  which  will  apply,  and  the 


general  contractor  must  submit  for  itself 
and  its  subcontractors  "Intent  to  Pay 
Prevailing  Wages"  documents  and 
"Affidavits  of  Wages  Paid"  at  $12.50 
each  payable  by  the  PHA.  HUD  has  not 
adopted  this  suggestion  because  HUD 
does  not  view  inclusion  of  State- 
determined  prevailing  rates  that  are 
equal  to  or  lower  than  Federal  wage 
rates  as  an  obstacle  to  the  purposes  of 
the  USHA;  accordingly.  HUD  does  not 
view  State  monitoring  and  enforcement 
of  such  State  rates  as  in  conflict  with  the 
USHA.  However.  HUD  notes  that  the 
rule  provides  that  State  prevailing  rates 
may  not  be  enforced  against  contractors 
or  subcontractors.  To  the  extent  that  the 
State  rates  on  a  project  exceed  the 
corresponding  Federal  rates.  HUD  takes 
the  position  that  it  would  be  contrary  to 
this  provision  in  the  rule  for  a  State  to 
require  a  contractor  to  submit  a 
statement  that  it  intends  to  pay  the 
higher  State  rate. 

Comparison  of  Certain  State  Wage 
Rates  to  Federally-Determined  Wage 
Rates 

The  preamble  to  the  proposed  rule  did 
not  provide  examples  of  the  differences 
between  F'ederally-determined 
prevailing  wage  rates  and  State- 
determined  wage  rates  in  the  State  of 
Washington.  However,  HUD  has  now 
had  an  opportunity  to  develop 
information  regarding  these  differences 
in  Washington  State.  For  five  common 
trade  classifications  in  three  principal 
counties,  the  following  chart  shows  the 
differences  between  HUD-determined. 
Davis-Bacon,  and  State-determined 
wage  rates  which  would  be  applied  to 
residential  (up  to  four  story) 
construction,  and  indicates  the 
percentage  difference  between  Davis- 
Bacon  and  State  rates  (Column  4)  and 
HUD-determined  and  State  rates 
(Column  5): 


Trade 

HUD  rates' 
(1) 

Davis-Bacon 
rales 

<2) 

Stale  rates 
(3) 

Percentage  by 

which  State 

rates  exceed 

Davis-Bacon 

rates 

(4) 

Percentage  by 
Hrhich  State 
baste  hourly 
rates  exceed 
HUD  rates" 

(5) 

King  County: 

BncklayefS 

$13  95 
13.95 
13.95 
11.20 
13.95 

12  38 
12  38 
1238 
1 1 .085 
12.38 

12.16 
1216 

$12  48 
13.66 
11.505 
11.02 
12  70 

1645 
12  89 
1338 
11.87 
11.24 

13.29 
13.58 

$21.73 
13.30 
15  08 
14  66 
1412 

1256 
21.86 
2164 
12.50 
1412 

11.36 
19.92 

+  74  1 
-2.6 
+  31.1 
+  33.0 
+  11.2 

-23.6 
+69.6 
+  61.7 
+  5  3 
+  25.6 

-14.5 
+  46.7 

+  33.0 

Carpenters 

-4.7 

Etectncians 

-5.0 

Painters    

+  30.9 

Plumbers 

-23.9 

Pierce  County: 

Carpenters 

+  1.5 

Cement  Masons 

+  48.7 

Etectncians 

+  51.1 

Painters     

+  12.8 

Plumberi     

-14^ 

Spokane  County: 

Carpenters            

-6.6 

Cement  Wasons • 

+  30.9 
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Trade 

HUO  rates' 
(1) 

Davf»-Bacon 
rates 

(2) 

State  rates 
(3) 

Percentage  by 

which  State 

rales  exceed 

Davis-Bacon 

rates 

(4) 

Percentage  t)y 
which  State 
t>asic  hourly 
rales  exceed 
HUD  rates' 

(5) 

Electncians _    

Painters _ _ _ 

12.16 

9.91 

12.16 

1061 

9.57 

1220 

2193 

9.55 

11.72 

-(■106.7 
-0.2 
-3.9 

-f48.0 
-3.6 

Phjmbefs „ 

-23.7 

■  Wage  rates  assigned  to  dassifications  through  conformance  based  on  position  descriptions. 

2  Some  State-determined  wage  rates  mciude  fringe  benefits  as  well  as  basic  hourty  rales.  SirKe  HUO  rates  do  not  include  frir>ge  benefits,  this  column  compares 
ttie  State  rates  m  Column  3  less  any  fnnge  benefits  determined  as  part  of  the  State  rate,  to  HUD  rates.  This  methodology  was  also  moorporated  m  ttie  proposed  rule 
for  purposes  of  determnng  wrfiettwr  preemption  of  State-determined  wage  rates  would  occur  on  worit  that  is  subject  to  HUD-determmed  wage  rates,  and  has  been 
adopted  m  the  final  rule  as  welt. 

Data  Sources:  (As  m  effect  May  2.  1968.  except  for  HUD  rates  m  Pierce  Courtly,  which  became  effective  July  1,  1968): 

HUD  Maintenance  Wage  Hate  Scl>edules  (Seattle.  Pierce  County,  Spokane). 

US  Department  of  Labor  Wage  Decworw  WA  88-4  (Kmg  County),  e8-WA-0024  (Pierce  County).  87-WA-01S6  (Spokane  County). 

State  of  Washington  Prevailing  Minimum  Hourty  Wage  Rates. 


HUD  has  also  updated  its  infonnation 
regarding  the  extent  to  which  rates 
determined  by  the  State  of  California 
exceed  Federally-determined  wage  rates 


in  certain  counties.  The  updated 
information,  showing  wage  rates  in 
effect  as  of  March  1. 1988,  covers  a 
number  of  common  trade  classiHcations 


for  PHA  projects  in  three  California 
urban  counties — Sacramento.  San  Diego 
and  San  Francisco  Counties: 


Trade 


Sacramerrto  County: 

Bncktayer 

Carpenter „ 

Cernent  Mason 

Drywall  Hanger 

Electrician 

Laborer  (Gan.) 

Pairrter 

Plasterer 

Plumber 

PEO  (Group  1) 

San  Diego  County: 

Bricklayer 

Carpenter 

Cernent  Mason 

DrywaB  Hanger 

Electrioan 

Laborer  (Gen.) 

Painter _ 

Plasterer 

Plumber 

PEO  (Group  1)....-. 
San  Francisco  County: 

Carpenter 

Cement  Mason 

Oywall  Hanger 

Electrician 

Laborer  (Gen.) 

Painter 

Plasterer 

Plumber _. 

PEO  (Group  1) 


HUD  rates  * 


(1) 


S12.52 
1i52 
12.52 
12.52 
12.52 
7.40 
12.52 
12.52 
12.52 
NA 

NA 

10.S5 

NA 

10.85 

10.86 

9.52 

9.52 

1085 

10.85 

NA 

19.95 
19.95 
19.95 
21.54 
14.33 
18.55 
18.55 
21.75 
NA 


Davis- Bacon 
rates 


(2) 


$3105 

25  995 
25.12 

26  485 
22.75 
22.32 
22.04 
25.56 
2937 
33.87 

23.45 
19.54 
24.23 
20.28 
15.48 
2224 
23.04 
19.96 
30  90 
26.80 

27  48 
25.12 
28.615 
35.57 
23.32 
25.46 
30.96 
43.51 
3387 


_l_ 


State  rates 


(3) 


S23.96 
26.47 
25.09 
27  47 
20.55 
22.12 
23.14 
25.55 
28.84 
3387 

23.95 
25  60 
24  23 
23.65 
23.53 
22.59 
25.13 
23.21 
30  30 
26.79 

29.10 
25.09 
29.60 
3667 
23.12 
28.51 
3148 
42.40 
3387 


Percentage  trf 

whKh  State 

rates  exceed 

Davis-Bacon 

rates 

(4) 


-2^e 

-1^1.8 
-0.1 
-^3.6 
-9  7 
-0.9 
-»^5.0 

0 
26  8 

0 

-•■2.1 
+  31.0 

0 
-1-16.6 
-»-52.0 

-1-1.6 

+  9.1 
+  16.3 

-1.9 
0 

+  5.9 
-0.1 
+  3.3 
+  3 
-0.9 
+  10  7 
+  1.7 
-2.6 
0 


Percentage  by 

which  SUle 

basK  hourty 

rates  exceed 

HUD  rates  <• 

(5) 


'  Wage  rates  assigr>ed  to  construction  classifications  through  conformance  based  on  position  descnptions. 
*  See  footnote  2. 

^  Wage  rates  assigned  to  Bricklayer,  Cement  Mason.  Drywall  Hanger  and  Plasterer  based  on  conformance. 
'  See  footnote  2. 

Data  Sources:  ias  in  effect  on  lutarch  1.  1988): 

HUD  Maintenance  Wage  Rale  Schedules  (Sacramento,  and  San  Franasco  and  San  Diego  Counties) 

U.S.  Department  of  Latxx  General  Wage  Determinations  CA88-1/2  (San  Diego  County)  arxl  CA88-4/2  (Sacramento  and  Francisco  Counties). 

State  of  Cakfomia  Ger>eral  Prevailing  Wage  Determination  (Statewide). 


+  56.9 
+  52.4 
+  51.0 
+  56  4 
+  37  8 
+  119.0 
+  41.1 
+  37.8 
+  32  6 
NA 

NA 
+  83.4 

NA 
+  79  2 
+  79.3 
+  616 
+  106.6 
+  59  2 
+  125  0 

NA 

+  8.8 

-5.2 

+  8.8 

+  22  6 

+  20.1 
+  24.1 
+  22.2 
+  234 
NA 


These  data  are  presented  as  a  further 
indication  that  in  some  cases.  State- 
determined  wage  rates  substantially 


exceed  the  Federally-determined 
prevailing  wage  rates  that  would  be 
applicable  work  to  PHA  projects. 


Cross  References 

As  a  technical  matter  and  for  ease  of 
reference,  the  Department  has 


UMI 
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determined  to  cross-reference  the  new 
paragraph  §  941.503(d)  and  §  968.19. 
respectively,  by  adding  an  additional 
sentence  at  the  end  of  existing 
paragraph  (d)  (Prevailing  wages)  of 
§  941.208  and  a  new  paragraph  (4)  to 
paragraph  (h)  (Wage  rates)  of  §  968.9. 
Other  Matters 

Under  5  U.S.C.  e05(b)  {the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  will  not  have  a 
signiricant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rule  could  affect  the  wage 
rates  payable  by  small  business 
construction  firms,  or  the  competitive 
position  of  such  firms  that  choose  to 
continue  to  pay  higher  wage  rates  that 
would  no  longer  be  required;  it  is  also 
expected  to  result  in  a  net  increase  in 
the  number  of  small  businesses  bidding 
for  work  on  PHA  projects  and  therefore 
is  expected  to  be  beneficial  to  small 
businesses.  However,  it  would  only 
affect  firms  bidding  on  certain  PHA  and 
IHA  projects  in  the  small  number  of 
States  with  applicable  rates  exceeding 
the  corresponding  Federal  rates,  and 
contracts  for  work  on  such  PHA  and 
IHA  projects  would  generally  comprise 
only  a  part  of  the  firms'  total  business. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  Part  50  of 
this  title,  which  implements  section 
102{2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Room 
10276.  451  Seventh  Street.  SW.. 
Washington.  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation.  Analysis  of  the  rule 
indicates  that  it  does  not;  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule  was  listed  as  Sequence 
Number  1037  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25, 1988  (53  FR 
13854),  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  24  CFR  Parts  905,  941, 
965,  and  968 

Energy  conservation.  Grant  programs: 
Housing  and  community  development. 
Grant  programs:  Indians,  Home 
ownership,  Indians,  Loan  programs: 
Housing  and  community  development. 
Loan  programs:  Indians,  Low  and 
moderate  income  housing.  Public 
housing.  Reporting  and  recordkeeping 
requirements.  Utilities. 

Accordingly.  24  CFR  Parts  905.  941. 
965  and  968  are  amended  as  follows: 

PART  905— INDIAN  HOUSING 

1.  The  citation  of  authority  for  Part  905 
continues  to  read  as  follows: 

Authority:  Sees.  3.  4.  5.  6,  9. 11. 12.  and  16, 
U.S.  Housing  Act  of  1937  (42  U.S.C.  143ra, 
1437b.  1437c.  1437d.  1437g.  1437i.  1437  j. 
1437n):  sec  7(b)  of  the  Indian  Self- 
Delermination  and  Education  Assistance  Act 
(25  U.S.C.  450e(b]):  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
use.  3535(d)). 

2.  A  new  paragraph  (d)  is  added  to 
§  905.211,  as  follows: 

§  905.2 1 1    Contracts  In  connection  with 
development. 

***** 

(d)(1)  A  prevailing  wage  rate 
determined  under  State  or  tribal  law 
shall  be  inapplicable  to  the  development 
of  a  Project  whenever 

(i)  The  development  of  the  Project:  (A) 
Is  otherwise  subject  to  State  or  tribal 
law  requiring  the  payment  of  wage  rates 
determined  by  a  State,  local,  or  tribal 
government  or  agency  to  be  prevailing 
and  (B)  is  assisted  with  funds  for  lower 
income  public  housing  under  the  Act; 
and 

(ii)  The  wage  rate  (including  fringe 
benefits,  if  any,  and  basic  hourly  rate) 
determined  under  State  or  tribal  law  to 
be  prevailing  with  respect  to  an 
employee  in  any  trade  employed  in  the 
development  of  a  Project  exceeds:  (A) 
The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade,  (B)  an  applicable 
apprentice  wage  rate  based  thereon 
specified  in  an  apprenticeship  program 
registered  with  the  Department  of  Labor 
or  a  DOL-recognized  State 
Apprenticeship  Agency  or  (C)  an 
applicable  trainee  wage  rate  based 
thereon  specified  in  a  DOL-certified 
trainee  program. 

(2)  Whenever  paragraph  (d)(l){i)  is 
applicable: 

(i)  Any  solicitation  of  bids  or 
proposals  issued  by  the  IHA  and  any 
contract  executed  by  the  IHA  for 
development  of  the  Project  shall  include 


a  statement  that  any  prevailing  wage 
rate  determined  under  State  or  tribal 
law  to  be  prevailing  with  respect  to  an 
employee  in  any  trade  employed  under 
the  contract  is  inapplicable  to  the 
contract  and  shall  not  be  enforced 
against  the  contractor  or  any 
subcontractor  with  respect  to  employees 
engaged  under  the  contract  whenever 
such  prevailing  wage  rate  exceeds: 

(A)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  etseti) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade, 

(B)  An  applicable  apprentice  wage 
rate  based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  D01>- 
recognized  State  Apprenticeship  Agency 
or 

(C)  An  applicable  trainee  wage  rale 
based  thereon  specified  in  a  DOL- 
certified  trainee  program. 

Failure  to  include  this  statement  may 
constitute  grounds  for  requiring 
resolicitation  of  the  bid  or  proposal: 

(ii)  The  IHA  itself  shall  not  be 
required  to  pay  any  prevailing  wage  rate 
determined  under  State  or  tribal  law 
and  described  in  paragraph  (d)(l)(ii]  to 
any  of  its  own  employees  who  may  be 
engaged  in  the  development  of  the 
Project;  and 

(iii)  No  prevailing  wage  rale 
determined  under  State  or  tribal  law 
and  described  in  paragraph  (d)(l)(ii) 
shall  be  enforced  against  the  IHA  or  any 
of  its  contractors  or  subcontractors  with 
respect  to  employees  engaged  in  the 
development  of  the  Project. 

(3)  Nothing  in  this  paragraph  (d)  shall 
affect  the  applicability  of  any  wage  rate 
established  in  a  collective  bargaining 
agreement  with  an  IHA  or  its 
contractors  or  subcontractors  where 
such  wage  rate  equals  or  exceeds  the 
applicable  prevailing  wage  rate 
determined  by  the  Secretary'  of  Labor  or 
an  applicable  apprentice  or  trainee 
wage  rale  based  thereon,  nor  does  this 
paragraph  (d)  impose  a  ceiling  on  wage 
rates  an  IHA  or  its  contractors  or 
subcontractors  may  choose  to  pay 
independent  of  State  law. 

(4)  The  provisions  of  this  paragraph 
(d)  shall  be  applicable  to  work 
performed  under  any  prime  contract 
entered  into  as  a  result  of  a  solicitation 
of  bids  or  proposals  issued  on  or  after 
October  6,  1988  and  to  any  work 
performed  by  employees  of  an  IHA  on 
or  after  October  6. 1988. 

3.  A  new  §  905.314  is  added,  as 
follows: 
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§  905.314    Preemption  of  State  or  tribal 
prevailing  wage  requirements. 

(a)  A  prevailing  wage  rate  (including 
basic  hourly  rate  and  any  fringe 
benefits)  determined  under  State  or 
tribal  law  shall  be  inapplicable  to  a 
contract  or  IHA-performed  work  item 
for  the  maintenance  or  improvement  of 
a  Project  whenever: 

(1)  The  contract  or  work  item:  (i)  Is 
otherwise  subject  to  State  or  tribal  law 
requiring  the  payment  of  wage  rates 
determined  by  a  State,  local,  or  tribal 
government  or  agency  to  be  prevailing 
and  (ii)  is  assisted  with  funds  for  lower 
income  public  housing  under  the  Act; 
and 

(2)  The  wage  rate  determined  under 
State  or  tribal  law  to  be  prevailing  with 
respect  to  an  employee  in  any  trade  or 
position  employed  in  the  maintenance  or 
improvement  of  a  Project  exceeds 
whichever  of  the  following  Feder;il  wage 
rates  is  applicable: 

(i)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade; 

(ii)  An  applicable  apprentice  wage  rate 
based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency; 

(iii)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(iv)  The  wage  rate  determined  by  the 
Secretary  of  HUD  to  be  prevailing  in  the 
locality  with  respect  to  such  trade  or 
position. 

(v)  For  the  purpose  of  ascertaining 
whether  a  wage  rate  determined  under 
State  or  tribal  law  for  a  trade  or  position 
exceeds  the  Federal  wage  rate:  (A) 
Where  a  rate  determined  by  the 
Secretary  of  Labor  or  an  apprentice  or 
trainee  wage  rate  based  thereon  is 
applicable,  the  total  wage  rate 
determined  under  State  or  tribal  law. 
including  fringe  benefits  (if  any)  and 
basic  hourly  rate,  shall  be  compared  to 
the  total  wage  rate  determined  by  the 
Secretary  of  Labor  or  apprentice  or 
trainee  wage  rate;  and  (B)  where  a  rate 
determined  by  the  Secretary  of  HUD  is 
applicable,  any  fringe  benefits 
determined  under  State  or  tribal  law 
shall  be  excluded  from  the  comparison 
with  the  rate  determined  by  the 
Secretary  of  HUD. 

(b)  Whenever  paragraph  (a)(1)  is 
applicable: 

(1)  Any  solicitation  of  bids  or 
proposals  issued  by  the  IHA  and  any 
contract  executed  by  the  IHA  for 
maintenance  or  improvement  of  the 
Project  shall  include  a  statement  that 


any  prevailing  wage  rate  (including 
basic  hourly  rate  and  any  fringe 
benefits)  determined  under  State  or 
tribal  law  to  be  prevailing  with  respect 
to  any  employee  in  any  trade  or  position 
employed  under  the  contract  is 
inapplicable  to  the  contract  and  shall 
not  be  enforced  against  the  contractor  or 
any  subcontractor  with  respect  to 
employees  engaged  under  the  contract 
whenever  either  of  the  following  occurs: 

(i)  Such  nonfederal  prevailing  wage 
rate  exceeds: 

(A)  The  applicable  wage  rate 
determined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a  et  seq]  to  be  prevailing  in 
the  locality  with  respect  to  such  trade; 

(B)  an  applicable  apprentice  wage  rate 
based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency;  or 

(C)  an  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(ii)  Such  nonfederal  prevailing  wage 
rate,  exclusive  of  any  fringe  benefits, 
exceeds  the  applicable  wage  rate 
determined  by  the  Secretary  of  HUD  to 
be  prevailing  in  the  locality  with  respect 
to  such  trade  or  position. 

Failure  to  include  this  statement  may 
constitute  grounds  for  requiring 
resolicitation  of  the  bid  or  proposal; 

(2)  The  IHA  itself  shall  not  be 
required  to  pay  the  basic  hourly  rate  or 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  or  tribal  law  and  described  in 
paragraph  (a)(2)  to  any  of  its  own 
employees  who  may  be  engaged  in  the 
work  item  for  maintenance  or 
improvement  of  the  Project;  and 

(3)  Neither  the  basic  hourly  rate  nor 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  or  tribal  law  and  described  in 
paragraph  (a)(2)  shall  be  enforced 
against  the  IHA  or  any  of  its  contractors 
or  subcontractors  with  respect  to 
employees  engaged  in  the  contract  or 
IHA-performed  work  item  for 
maintenance  or  improvement  of  the 
Project. 

(c)  Nothing  in  this  section  shall  affect 
the  applicability  of  any  wage  rate 
established  in  a  collective  bargaining 
agreement  with  an  IHA  or  its 
contractors  or  subcontractors  where 
such  wage  rate  equals  or  exceeds  the 
applicable  Federal  wage  rate  referred  to 
in  paragraph  (a)(2).  nor  does  this  section 
impose  a  ceiling  on  wage  rates  an  IHA 
or  its  contractors  or  subcontractors  may 
choose  to  pay  independent  of  State  law. 


(d)  The  provisions  of  this  section  shall 
be  applicable  to  work  performed  under 
any  prime  contract  entered  into  as  a 
result  of  a  solicitation  of  bids  or 
proposals  issued  on  or  after  October  6. 
1988  and  to  any  work  performed  by 
employees  of  an  IHA  on  or  after 
October  6. 1988. 

PART  941— PUBLIC  HOUSING 
DEVELOPMENT 

4.  The  citation  of  authority  for  Part  941 
continues  to  read  as  follows: 

Authority:  Sees.  4.  5.  and  9  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437b.  1437c. 
and  1437g):  sec.  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C 
3535(d)). 

5.  In  §  941.208,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  94 1 .208    Otl>er  Federal  requirements. 

***** 

(d)  Prevailing  wages.  Participation  in 
this  program  requires  that  not  less  than 
the  wages  prevailing  in  the  locality,  as 
determined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276)  shall  be  paid  to  all  laborers 
and  mechanics  employed  in  the 
development  of  a  project.  All  architects, 
technical  engineers,  draftsmen  and 
technicians  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  or  adopted  by  HUD  (42 
U.S.C.  1437J).  Prevailing  wages 
determined  under  State  law  are 
inapplicable  under  the  circumstances 
set  out  in  §  941.503(d). 

6.  A  new  paragraph  (d)  is  added  to 
I  941.503.  as  follows: 

§  941.503    Construction  requirements. 

***** 

(d)(1)  A  prevailing  wage  rate 
determined  under  State  law  shall  be 
inapplicable  to  the  development  of  a 
project  whenever: 

(i)  The  development  of  the  project  is 
otherwise  subject  to  State  law  requiring 
the  payment  of  wage  rates  determined 
by  a  State  or  local  government  or 
agency  to  be  prevailing;  and 

(ii)  The  wage  rate  (including  fringe 
benefits,  if  any,  and  basic  hourly  rate) 
determined  under  State  law  to  be 
prevailing  with  respect  to  an  employee 
in  any  trade  employed  in  the 
development  of  a  project  exceeds: 

(A)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade, 

(B)  An  applicable  apprentice  wage 
rate  based  thereon  specified  in  an 
apprenticeship  program  registered  with 
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the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship  Agency 
or 

(C)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  an  DDL- 
certified  trainee  program. 

(2)  Whenever  paragraph  (d)(l)(i)  is 
applicable: 

(!)  Any  solicitation  of  bids  or 
proposals  issued  by  the  PHA  and  any 
contract  executed  by  the  PHA  for 
development  of  the  project  shall  include 
~a  statement  that  any  prevailing  wage 
rate  determined  under  State  law  to  be 
prevailing  with  respect  to  an  employee 
in  any  trade  employed  under  the 
contract  is  inapplicable  to  the  contract 
and  shall  not  be  enforced  against  the 
contractor  or  any  subcontractor  with 
respect  to  employees  engaged  under  the 
contract  whenever  such  prevailing  wage 
rate  exceeds: 

(A)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  et  seq.] 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade, 

(B)  An  applicable  apprentice  wage  rate 
based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship  Agency 
or 

(C)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program. 

Failure  to  include  this  statement  may 
constitute  grounds  for  requiring 
resolicitation  of  the  bid  or  proposal; 

(ii)  The  PHA  itself  shall  not  be 
required  to  pay  any  prevailing  wage  rate 
determined  under  State  law  and 
described  in  paragraph  {d)(l)(ii]  to  any 
of  its  own  employees  who  may  be 
engaged  in  the  development  of  the 
project;  and 

(iii)  No  prevailing  wage  rate 
determined  under  State  law  and 
described  in  paragraph  (d)(l)(ii)  shall  be 
enforced  against  the  PHA  or  any  of  its 
contractors  or  subcontractors  with 
respect  to  employees  engaged  in  the 
development  of  the  project. 

(3)  Nothing  in  this  paragraph  (d)  shall 
affect  the  applicability  of  any  wage  rate 
established  in  a  collective  bargaining 
agreement  with  a  PHA  or  its  contractors 
or  subcontractors  where  such  wage  rate 
equals  or  exceeds  the  applicable 
prevailing  wage  rate  determined  by  the 
Secretary  of  Labor  or  an  applicable 
apprentice  or  trainee  wage  rate  based 
thereon,  nor  does  this  paragraph  (d) 
impose  a  ceiling  on  wage  rates  a  PH.A  or 
its  contractors  or  subcontractors  may 
choose  to  pay  independent  of  State  law. 

(4)  The  provisions  of  this  paragraph 
(d)  shall  be  applicable  to  work 


performed  under  any  prime  contract 
entered  into  as  a  result  of  a  solicitation 
of  bids  or  proposals  issued  on  or  after 
October  6. 1988  and  to  any  work 
performed  by  employees  of  a  PHA  on  or 
after  October  6. 1988. 

PART  965— PHA-OWNED  OR  LEASED 
PROJECTS— MAINTENANCE  AND 
OPERATION 

7.  The  citation  of  authority  for  Part  965 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3.  6,  and  9,  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437,  1437a,  1437d  and 
1437g):  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 
Subpart  H  is  also  issued  under  Lead-Based 
Paint  Poisoning  Prevention  Act  (42  U.S.C. 
4821-4846). 

8.  A  new  Subpart  A.  consisting  of 
§  965.101  is  added  as  follows: 

Subpart  A— Preemption  of  State 
Prevailing  Wage  Requirements  With 
Respect  to  Maintenance  and 
Operation  of  Projects 

§  965.101    Preemption  of  State  prevailing 
wage  requirements  with  respect  to 
maintenance  and  operation  of  projects. 

(a)  A  prevailing  wage  rate  (including 
basic  hourly  rate  and  any  fringe 
benefits)  determined  under  State  law 
shall  be  inapplicable  to  a  contract  or 
PHA-performed  work  item  for  the 
maintenance  and  operation  (including 
modernization)  of  a  project  whenever: 

(1)  The  contract  or  work  item:  (i)  Is 
otherwise  subject  to  State  law  requiring 
the  payment  of  wage  rates  determined 
by  a  State  or  local  government  or 
agency  to  be  prevailing  and  (ii)  is 
assisted  with  funds  for  lower  income 
public  housing  under  the  U.S.  Housing 
Act  of  1937,  as  amended;  and 

(2)  The  wage  rate  determined  under 
State  law  to  be  prevailing  with  respect 
to  an  employee  in  any  trade  or  position 
employed  in  the  maintenance  and 
operation  of  a  project  exceeds 
whichever  of  the  following  Federal  wage 
rates  is  applicable: 

(i)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade; 

(ii)  An  applicable  apprentice  wage  rate 
based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency; 

(iii)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(iv)  The  wage  rate  determined  by  the 
Secretary  of  IIUD  to  be  prevailing  in  the 


locality  with  respect  to  such  trade  or 
position. 

(v)  For  the  purpose  of  ascertaining 
whether  a  wage  rate  determined  under 
State  law  for  a  trade  or  position  exceeds 
the  Federal  wage  rate:  (A)  Where  a  rale 
determined  by  the  Secretary  of  Labor  or 
an  apprentice  or  trainee  wage  rate 
based  thereon  is  applicable,  the  total 
wage  rate  determined  under  Slate  law, 
including  fringe  benefits  (if  any)  and 
basic  hourly  rate,  shall  be  compared  to 
the  total  wage  rate  determined  by  the 
Secretary  of  Labor  or  apprentice  or 
trainee  wage  rate;  and  (B)  where  a  rale 
determined  by  the  Secretary  of  HUD  is 
applicable,  any  fringe  benefits 
determined  under  State  law  shall  be 
excluded  from  the  comparison  with  the 
rate  determined  by  the  Secretary  of 
HUD. 

(b)  Whenever  paragraph  (a)(1)  is 
applicable: 

(1)  Any  solicitation  of  bids  or 
proposals  issued  by  the  PHA  and  any 
contract  executed  by  the  PHA  for 
maintenance  and  operation  of  the 
project  shall  include  a  statement  that 
any  prevailing  wage  rate  (including 
basic  hourly  rate  and  any  fringe 
benefits)  determined  under  State  law  to 
be  prevailing  with  respect  to  an 
employee  in  any  trade  or  position 
employed  under  the  contract  is 
inapplicable  to  the  contract  and  shall 
not  be  enforced  against  the  contractor  or 
any  subcontractor  with  respect  to 
employees  engaged  under  the  contract 
whenever  either  of  the  following  occurs: 

(i)  Such  nonfederal  prevailing  wage 
rate  exceeds:  (A)  The  applicable  wage 
rate  determined  by  the  Secretary  of 
Labor  pursuant  to  the  Davis-Bacon  Act 
(40  U.S.C.  276a  et  seq.)  to  be  prevailing 
in  the  locality  with  respect  to  such  trade: 
(B)  an  applicable  apprentice  wage  rate 
based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship  Agency 
or  (C)  an  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(ii)  Such  nonfederal  prevailing  wage 
rate,  exclusive  of  any  fringe  benefits, 
exceeds  the  applicable  wage  rate 
determined  by  the  Secretary  of  HUD  to 
be  prevailing  in  the  locality  with  respect 
to  such  trade  or  position. 
Failure  to  include  this  statement  may 
constitute  grounds  for  requiring 
resolicitation  of  the  bid  or  proposal: 

(2)  The  PHA  itself  shall  not  be 
required  to  pay  the  basic  hourly  rate  or 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  law  and  described  in  paragraph 
(a)(2)  to  any  of  its  own  employees  who 
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may  be  engaged  in  the  work  ifeii  for 
maintenance  and  operation  of  the 
project;  and 

(3)  Neither  the  basic  hourly  rate  nor 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  law  and  described  in  paragraph 
(a)(2)  shall  be  enforced  against  the  F'HA 
or  any  of  its  contractors  or 
subcontractors  with  respect  to 
employees  engaged  in  the  contract  or 
PHA-performed  work  item  for 
maintenance  and  operation  of  the 
project. 

(c)  Nothing  in  this  section  shall  affect 
the  applicability  of  any  wage  rate 
established  in  a  collective  bargaining 
agreement  with  a  PHA  or  its  contractors 
or  subcontractors  where  such  wage  rate 
equals  or  exceeds  the  applicable  Federal 
wage  rate  referred  to  in  paragraph  (a)(2), 
nor  does  this  section  impose  a  ceiling  on 
wage  rales  a  PHA  or  its  contractors  or 
subcontractors  may  choose  to  pay 
independent  of  State  law. 

(d)  The  provisions  of  this  section  shall 
be  applicable  to  work  performecfunder 
any  prime  contract  entered  into  as  a 
result  of  a  solicitation  of  bids  or 
proposals  issued  on  or  after  October  6, 
1988  and  to  any  work  porformed  by 
employees  of  a  PHA  on  or  after  October 
6. 1988. 

PART  968— COMPREHENSIVE 
IMPROVEMENT  ASSISTANCE 
PROGRAM 

9.  The  citation  of  authority  for  Part  968 
continues  to  read  as  follows: 

Authority:  Sees.  6  and  14  of  the  U.S. 
Hou.sing  Act  of  1937  (42  U.S.C.  1437d  and 
14377).  sec.  7(d),  Department  of  Housing  and 
UrbHn  Development  Act  (42  U.S.C.  3535(d)). 

10.  A  new  paragraph  (h)(4)  is  added  to 
§  968.9.  as  follows: 

§  968.9    Ottter  program  requirements. 

•  *  *  •  « 

(h)  '   •   * 

(4)  Prevailing  wage  rates  determined 
under  State  or  tribal  law  are 
inapplicable  under  the  circumstances 
set  out  in  §  968.19. 

*  •  *  «  * 

11.  A  new  §  963.19  is  added,  us 
follows: 

§  968.19    Preemption  of  State  or  tribal 
prevailing  wage  requirements. 

(a)  A  prevailing  wage  rate  (including 
basic  hourly  rate  and  any  fringe 
benefits)  determined  under  State  or 
tribal  law  shall  be  inapplicable  to  the 
modernization  of  a  project  whenever 

(1)  The  modernization  of  the  project  is 
otherwise  subject  to  State  or  tribal  law 
requiring  the  payment  of  wage  rates 


determined  by  a  State,  local,  or  tribal 
government  or  agency  to  be  prevailing; 
and 

(2)  The  wage  rate  determined  under 
State  or  tr>bal  law  to  be  prevailing  with 
respect  to  an  employee  in  any  trade  or 
position  employed  in  the  modernization 
of  a  project  exceeds  whichever  of  the 
following  Federal  wage  rates  is 
applicable: 

(i)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade; 

(ii)  An  applicable  apprentice  wage 
rate  based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency; 

(iii)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(iv)  In  the  case  of  non-routine 
maintenance,  the  wage  rate  determined 
by  the  Secretary  of  FIUU  to  be  prevailing 
in  the  locality  with  respect  to  such  trade 
or  position. 

(v)  For  the  purpose  of  ascertaining 
whether  a  wage  rate  determined  under 
State  or  tribal  law  for  a  trade  or  position 
exceeds  the  Federal  wage  rate:  (A) 
Where  a  rate  determined  by  the 
Secretary  of  Labor  or  an  apprentice  or 
trainee  wage  rate  based  thereon  is 
applicable,  the  total  wage  rate 
determined  under  State  or  tribal  law, 
including  fringe  benefits  (if  any)  and 
basic  hourly  rate,  shall  be  compared  to 
the  total  wage  rale  determined  by  the 
Secretary  of  Labor  or  apprentice  or 
trainee  wage  rate;  and  (B)  where  a  rate 
determined  by  the  Secretary  of  HUD  is 
applicable,  any  fringe  benefits 
determined  under  State  or  tribal  law 
shall  be  excluded  from  the  comparison 
with  the  rate  determined  by  the 
Secretary  of  HUD. 

(b)  whenever  paragraph  (a)(1)  is 
applicable: 

(1)  Any  solicitation  of  bids  or 
proposals  issued  by  the  PHA  or  IHA  and 
any  contract  executed  by  the  PHA  or 
IHA  for  modernization  of  the  project 
shall  include  a  statement  that  any 
prevailing  wage  rate  (including  basic 
hourly  rate  and  any  fringe  benefits) 
determined  under  State  or  tribal  law  to 
be  prevailing  with  respect  to  an 
employee  in  any  trade  or  position 
employed  under  the  contract  is 
inapplicable  to  the  contract  and  shall 
not  be  enforced  against  the  contractor  or 
any  subcontractor  with  respect  to 
employees  engaged  under  the  contract 
whenever  either  of  the  following  occurs: 


(i)  Such  nonfederal  prevailing  wage 
rate  exceeds  (A)  the  applicable  wage 
rate  determined  by  the  Secretary  of 
Labor  pursuant  to  the  Davis-Bacon  Act 
(40  U.S.C.  276a  et  seq.)  to  be  prevailing 
in  the  locality  with  respect  to  such  trade; 
(B)  an  applicable  apprentice  wage  rate 
based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency;  or  (C)  an  applicable  trainee 
wage  rate  based  thereon  specified  in  a 
DOL-certified  trainee  program;  or 

(ii)  Such  nonfederal  prevailing  wage 
rate,  exclusive  of  any  fringe  benefits, 
exceeds  the  applicable  wage  rate 
determined  by  the  Secretary  of  HUD  to 
be  prevailing  in  the  locality  with  respect 
to  such  trade  or  position. 
Failure  to  include  this  statement  may 
constitute  grounds  for  requiring 
resolicitation  of  the  bid  or  proposal; 

(2)  The  PHA  or  IHA  itself  shall  not  be 
required  to  pay  the  basic  hourly  rate  or 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  or  tribal  law  and  described  in 
paragraph  (a)(2)  to  any  of  its  own 
employees  who  may  be  .engaged  in  the 
modernization  of  the  project;  and 

(3)  Neither  the  basic  hourly  rate  nor 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  or  tribal  law  and  described  in 
paragraph  (a)(2)  shall  be  enforced 
against  the  PHA  or  IHA  or  any  of  its 
contractors  or  subcontractors  with 
respect  to  employees  engaged  in  the 
medernization  of  the  project. 

(c)  Nothing  in  this  section  shall  affect 
the  applicability  of  any  wage  rate 
established  in  a  collective  bargaining 
agreement  with  a  PHA  or  IHA  or  its 
contractors  or  subcontractors  where 
such  wage  rate  equals  or  exceeds  the 
applicable  Federal  wage  rate  referred  to 
in  paragraph  (a)(2),  nor  does  this  section 
impose  a  ceiling  on  wage  rates  a  PHA  or 
IHA  or  its  coalractors  or  subcontractors 
may  choose  to  pay  independent  of  Stale 
law. 

(d)  The  provisions  of  this  section  shall 
be  applicable  to  work  performed  under 
any  prime  contract  entered  into  as  a 
result  of  a  solicitation  of  bids  or 
proposals  issued  on  or  after  October  6, 
1988  and  to  any  work  performed  by 
employees  of  a  PHA  or  IHA  on  or  after 
October  6, 1988. 

Dated:  August  2.  1988. 
lames 'E.  Baugh, 

General  Deputy  Assislanl  Secretary  fur 
Public:  and  Indian  Housing. 
|FR  Doc.  88-18083  Filed  8-9-68:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lFRL-3427-51 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision;  Pima 
County  Cart)on  Monoxide  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  notice  announces  EPA's 
final  action  to  approve  revisions 
submitted  by  the  State  of  Arizona  on 
October  5, 1987;  January  6, 1988;  and 
March  23, 1988  to  the  carbon  monoxide 
(CO)  state  implementation  plan  (SIP)  for 
the  Tucson  CO  Planning  Area  (Pima 
County).  This  action  is  based  on  EPA's 
conclusion  that  the  control  measures 
and  attainment  demonstration 
submitted  with  the  plan  meet  the 
requirements  of  section  110  and  Part  D 
of  the  Clean  Air  Act  and  strengthen  the 
existing  SIP.  EPA  believes  that  the  Pima 
CO  plan  includes  a  persuasive 
demonstration  of  timely  attainment  of 
the  CO  standard  using  all  reasonably 
available  control  measures.  EPA  is  also 
approving  the  1986  and  1987  inspection 
and  maintenance  (I/M)  legislation  for 
both  Pima  and  Maricopa  Counties.  EPA 
is  also  approving  Pima  County's  new 
source  review  (NSR)  regulations 
adopted  on  |uly  16. 1965  and  NSR 
commitments  consistent  with  EPA 
requirements  submitted  by  the  State  of 
Arizona  on  July  22. 1988.  With  the  full 
approval  of  the  Pima  SIP,  EPA  is  lifting 
the  construction  ban  on  ma)or  new 
stationary  sources  and  major 
modifications  of  CO  sources  imposed  on 
September  23. 1988  (51  FR  33746). 
EFFECTIVE  DATE:  August  10.  1968. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  Woo.  Chief.  State  Liaison 
Section  (A-2-2),  Air  Management 
Division,  Environmental  Protection 
Agency,  Region  9.  215  Fremont  Street. 
San  Francisco.  CA  94105.  (415)  974-7634. 
FTS:  454-7634. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  brief  background  of  the  Clean  Air 
Act  (CAA  or  the  Act)  and  the  history  of 
the  Pima  County  SIP  is  provided  here. 
For  a  more  comprehensive  discussion  of 
the  relevant  requirements  of  the  CAA 
and  EPA's  regulatory  actions  on  the 
Pima  SIP,  see  the  proposed  approval  of 
the  SIP  revision  for  Pima  County  (53  FR 
14818,  April  26. 1988). 


The  CAA  amendments  of  1977 
required  states  to  revise  their  state 
implementation  plans  by  certain  times 
for  all  areas  that  had  not  then  attained 
the  National  Ambient  Air  Quality 
Standards  (NAAQS).  Part  D  of  the  CAA 
allowed  "nonattainment "  areas  to 
provide  for  attainment  by  no  later  than 
December  31, 1982.  with  the  addition 
that  certain  areas,  in  which  it  was  "not 
possible, "  despite  implementation  of  all 
reasonably  available  control  measures, 
to  meet  that  deadline  for  ozone  and/or 
CO  attainment  demonstration,  could 
apply  for  a  further  extension  to 
December  31. 1987. 

A  large  portion  of  Pima  County  was 
designated  as  nonattainment  for  CO  on 
March  3. 1978  (43  FR  8970).  The  State 
submitted  Pima  County's  initial 
nonattainment  area  plan  for  CO  in  1978. 
On  May  24, 1982.  the  State  submitted  a 
request  to  EPA  to  extend  the  CO 
attainment  date  in  Pima  County  to 
December  31, 1987. 

On  July  7, 1982  (47  FR  29532).  EPA 
took  final  action  to  approve  the  1978  SIP 
revision  on  the  condition  that  the  State 
submit  revised  regulations  for  Pima 
County  to  meet  EPA's  NSR 
requirements.  On  February  3. 1984.  the 
State  submitted  proposed  revisions  to 
the  1978  CO  plan,  including  an 
evaluation  of  control  options  for  the 
county,  adjustments  to  the  baseline  and 
projected  data  assumptions,  and  a  new 
section  relating  to  "hotspot"  control.  On 
March  1, 1985  (50  FR  8346),  EPA 
proposed  to  approve  and  incorporate 
into  the  SIP  the  CO  control  measures 
submitted  by  the  State  in  1984  but 
deferred  action  on  whether  the 
attainment  demonstration  and  new 
measures  met  the  requirements  of 
Part  D. 

On  July  16, 1985,  the  Pima  County 
Health  Department  (PCHD)  adopted 
new  NSR  regulations  and  on  May  9. 19B6 
(51  FR  17210).  EPA  proposed  to  approve 
the  Pima  rules  if  the  State  and  the  PCHD 
submitted  additional  revisions  to  their 
rules  to  remedy  certain  deficiencies. 

On  January  27, 1986  (51  FR  3346).  EPA 
proposed  (1)  to  find  that  the  Pima 
County  CO  plan,  as  revised  in  1984.  did 
not  demonstrate  attainment  of  the  CO 
standard  as  expeditiously  as  practicable 
as  required  by  section  172  of  the  CAA. 
and  (2)  based  on  that  finding,  to  impose 
a  moratorium  under  section  110(a)(2)(I) 
of  the  CAA  on  major  new  construction 
and  major  modifications  of  stationary 
sources  of  CO  in  the  Tucson  CO  Air 
Planning  Area.  In  the  same  notice.  EPA 
also  proposed  to  deny  the  State's 
request  for  an  attainment  date  extension 
to  December  31, 1987.  On  September  23, 
1986  (51  FR  33746),  EPA  published  a 
final  notice  disapproving  the  CO  plans 


for  both  the  Maricopa  and  Pima 
Counties  nonattainment  areas  and 
imposed  the  section  110(a)(2)(I) 
construction  ban  on  major  new  sources 
and  major  modifications  to  sources  of 
CO  in  the  two  areas.  In  this  final  notice, 
EPA  did  not  take  action  on  the  State's 
attainment  date  extension  request. 

On  August  10, 1987,  the  U.S.  District 
Court  for  the  District  of  Arizona  ordered 
EPA  to  promulgate  a  federal 
implementation  plan  (FIP)  under  section 
110(c)  of  the  CAA  for  CO  in  the 
Maricopa  and  Pima  Counties 
nonattainment  areas.  The  Court  found 
that  EPA's  duty  to  promulgate  a  FIP 
arose  when  EPA  found  that  the  State 
plans  were  inadequate.  The  Court  Order 
is  the  result  of  a  citizen  suit  brought 
against  EPA  on  April  8, 1985,  by  the 
Arizona  Center  for  Law  in  the  Public 
Interest  (ACLPI). 

On  January  6. 1988,  the  State 
submitted  to  EPA  the  final  Pima  CO 
plan.  The  plan  contains  commitments  to 
implement  control  measures  by  the  five 
jurisdictions  in  the  Pima  County 
nonattainment  area  and  demonstrates 
attainment  of  the  CO  standard  by  early 
1990.  Attainment  is  demonstrated  with 
the  Federal  Motor  Vehicle  Control 
Program  (FMVCP),  the  States  I/M 
program,  existing  traffic  flow 
improvements,  and  programmed 
roadway  improvements.  On  April  26, 
1988  (53  FR  14818),  EPA  proposed  to 
approve  the  control  measures  adopted 
by  the  State  and  local  jurisdictions. 
Because  the  SIP  submittal  demonstrates 
the  attainment  and  maintenance  of  the 
CO  standard  within  the  timeframe  that 
EPA  believes  applies  after  1987  by 
virtue  of  the  unique  circumstances  of  the 
Pima  County  area,  EPA  concluded  that  a 
FIP  for  Pima  County  would  not  be 
necessary. 

H.  Plan  Approval 

The  Pima  CO  plan  provides  for 
attainment  of  the  CO  standard  with 
reasonably  available  control  measures 
in  1990.  The  mass  transit  expansion  and 
other  control  measures  adopted  by  Pima 
County  jurisdictions,  as  well  as  the  I/M 
program  approved  today,  and  the 
FMVCP,  will  result  in  attainment  of  the 
standard  in  1990  and  maintenance 
consistent  with  the  ten-year 
maintenance  period  described  in  EPA's 
November  24, 1987  proposal  on  pcst- 
1987  planning.  In  a  separate  section  of 
today's  Federal  Register,  EPA  is 
proposing  to  approve  the  recently 
passed  State  oxygenated  fuels  program 
and  the  locally  adopted  travel  reduction 
ordinances  as  additional  measures  in 
the  Pima  CO  SIP.  Although  these  new 
measures  will  not  bv  'hemselves  be 
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sufficient  to  advance  the  1990 
attainment  date,  they  will  provide  extra 
assurances  that  Pima  County  will  attain 
the  CO  standard  in  1990  and  maintain  it 
thereafter.  The  measures  that  EPA  is 
proposing  to  approve  today  will  also 
serve  the  function  of  a  contingency 
provision  EPA  might  otherwise  require 
to  insure  that  additional  reductions 
would  be  forthcoming  in  the  event  of 
unanticipated  shortfalls  in  planned 
emission  reductions. 

Inspection  and  Maintenance  Pro^^ram 

In  the  April  26, 1988  NPRM  for  this 
notice,  EPA  proposed  to  approve  the 
following  I/M  program  rules  which  were 
submitted  as  SIP  revisions  by  the  State 
on  October  5, 1987:  R9-3-1001 
Definitions;  R9-3-1003  Vehicles  to  be 
inspected  by  the  mandatory  vehicular 
emissions  inspections  program;  R9-3- 
1005  Time  of  inspection:  R9-3-1006 
Emissions  test  procedure:  R9-3-1008 
Procedure  for  issuing  certificates  of 
waiver;  R9-3-1009  Tampering  repair 
requirements;  R9-3-1010  Low  emissions 
tune-up;  R9-3-1011  Vehicle  inspection 
report;  R9-3-1013  Reinspeclions:  R9-3- 
1016  Licensing  of  inspectors;  R9-3-1018 
Certificate  of  inspection:  R9-3-1019 
Fleet  station  procedures  and  permits; 
R9-3-1025  Inspection  of  state  stations; 
R9-3-1026  Inspection  of  fleet  stations: 
R9-3-1027  Registration  of  emission 
analyzers  and  opacify  meters:  R9-3-1028 
Certification  of  users  of  registered 
analyzers  and  analyzer  repair  persons; 
R9-3-1030  Visible  emissions:  Mobile 
sources;  and  R9-3-1031  Standards  for 
evaluating  aftermarket  catalytic 
converters.  No  comments  from  the 
public  regarding  the  proposed  approval 
of  these  rules  were  received.  These 
revisions  to  the  I/M  program 
substantially  enhance  the  program's 
effectiveness;  therefore,  EPA  takes  final 
action  to  approve  these  rules  as  part  of 
the  Arizona  SIP  for  both  Maricopa  and 
Pima  Counties. 

In  the  NPRM,  EPA  also  proposed  to 
approve  the  following  portions  of  1987 
Arizona  State  legislation  (Senate  Bill 
1360),  submitted  as  a  SIP  revision  on 
March  23.  1988:  Section  6:  ARS  15- 
1444-C(addcd):  Section  7:  ARS  15-1627- 
F(adJed):  Section  21:  ARS  49-542- 
A(amended):  Section  21:  ARS  49-542- 
E(added):  Section  21:  ARS  49-542- 
J.3.(b)(amended):  and  Section  23:  y\RS 
49-550-F(added).  No  comments  from  the 
public  were  received  regarding  this 
proposal.  Because  this  legislation  furthiir 
enhances  the  Arizona  I/M  program,  EPA 
takes  final  action  to  approve  these 
revisions  to  the  I/M  program  as  part  of 
the  Arizona  SIP  for  both  Maricopa  .md 
Pima  Counties. 


As  noted  in  the  NPRM.  EPA  is 
allowing  credit  for  Senate  Bill  1360 
emission  reductions  based  upon  the 
legislation,  because  the  legislation 
provides  specific  and  enforceable 
amendments  to  the  State's  I/M  program. 
The  State  is  expected  to  submit  to  EPA 
as  a  SIP  revision  changes  to  the  States 
regulations  conforming  to  the  legislation. 
These  regulations  will  be  approved  in  a 
separate  Federal  Register  action. 

A'eiv  Source  Review  Rules 

In  the  proposal  for  today's  notice,  EPA 
indicated  that  it  was  reviewing  Pima's 
NSR  rules  to  determine  whether  they 
could  be  approved  in  their  current  form 
in  light  of  the  deficiencies  noted  in 
EPA's  May  9, 1986,  proposal  to  approve 
the  NSR  rules  (51  PR  17210).  The  May  9, 
1986,  Federal  Register  notice  also 
identified  deficiencies  in  the  State's  NSR 
rules,  which  had  been  proposed  for 
approval  on  November  12, 1981  (46  PR 
55714).  EPA  has  concluded  that  the  NSR 
rules  for  Pima  County  and  the  State  of 
Arizona  can  now  be  fully  approved 
based  upon  commitments  by  Pima 
County  and  the  State  of  Arizona  to 
implement  their  NSR  rules  consistent 
with  EPA's  requirements.  EPA  has 
determined  that  the  rules  as  written  are 
adequate  to  meet  the  requirements  of  40 
CFR  51.165(a)  if  certain  ambiguous 
provisions  are  always  interpreted 
consistent  with  EPA's  requirements.  The 
State  submitted  a  letter  for  the  State  on 
June  1. 1988.  and  a  letter  for  Pima 
County  on  July  22. 1988.  making  all  of 
the  necessary  commitments.  These 
commitment  letters,  which  are  appended 
to  the  TSD  for  this  notice,  concern  stack 
heights,  temporary  sources,  growth 
allowances,  net  emission  decreases, 
reasonable  further  progress,  volatile 
organic  compounds,  stationary  sources, 
allowable  offsets,  permittee 
responsibility  and  visibility  protection. 
Both  commitment  letters  have  been 
forwarded  to  the  Office  of  the  Federal 
Register  for  incorporation  by  reference 
into  the  Code  of  Federal  Regulations  as 
enforceable  components  of  the  Pima  CO 
SIP.  As  such  they  are  federally 
enforceable  against  both  Pima  County 
and  the  State  of  Arizona  under  sections 
113  and  304  of  the  Act.  The 
commitments  are  also  enforceable 
through  citizen  suit  under  section  304  of 
the  Act. 

Approval  of  Arizona  H.B.  2206 

In  a  separate  section  of  today's 
Federal  Register,  EPA  is  taking  final 
action  to  approve  SIP  revisions  that 
provide  for  attainment  and  maintenance 
of  the  carbon  monoxide  standard  in 
Maricopa  County  and  provide 
additional  assurance  of  maintenance  in 


Pima  County.  Two  specific  measures, 
the  loaded-mode  inspection  and 
maintenance  testing  program  and  the 
voluntary  no-drive-day  program,  are 
State  mandated  programs  developed  as 
SIP  revisions  in  Arizona  H.B.  2206  and 
submitted  to  EPA  on  July  18. 1988.  A 
brief  description  of  how  these  measures 
apply  in  Pima  County  follows. 

A.  Loaded-Mode  Inspection  and 
Maintenance  Testing 

Currently  the  Arizona  I/M  program 
passes  or  fails  vehicles  based  on  their 
exhaust  emission  concentrations  under 
curb  idle  conditions.  Section  18  of  H.B. 
2206  amends  section  49-542  F  of  the 
Arizona  Revised  Statutes,  to  require 
beginning  on  January  1. 1989.  that  1981 
and  newer  vehicles  pass  both  curb-idle 
mode  and  loaded-mode  emissions  tests. 
Fleet  operators  who  have  obtained  a 
permit  to  test  their  own  vehicles  are 
allowed  to  substitute  a  2500  revolutions- 
per-minute  mode  for  the  loaded-mode 
portion  of  the  test  to  avoid  the  need  for 
dynamometers  at  the  fleet  operators 
test  sites. 

EPA  has  calculated  the  expected 
incremental  benefit  of  loaded  testing 
using  MOBILE3  which  contains  EPA's 
standard  estimates  of  the  I/M 
reductions  for  both  idle  and  loaded-plus- 
idle  testing.  Inputs  for  average  speed, 
registration  mix.  tampering/misfueling 
rates,  and  1/M  stringency  were  those 
recommended  by  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)  as  being  representative  for 
Phoenix.  Inputs  specific  to  Tucson 
would  be  only  slightly  different  and  the 
effect  on  the  resulting  CO  credit  would 
be  small.  The  incremental  CO  reduction 
from  loaded-mode  testing  was 
calculated  by  EPA  to  be  4.0  percent  in 
December  1991.  A  more  complete 
discussion  of  factors  related  to  this 
calculation  is  contained  in  the  technical 
support  document  (TSD)  for  the 
Maricopa  County  CO  plan  approval. 

B.  Voluntary  No-Drive-Day  Program 

In  its  proposal  on  the  Maricopa  SIP  on 
May  16. 1988.  EPA  listed  three  criteria 
for  approving  voluntary  no-drive-day 
programs  for  emissions  reduction  credit. 
These  criteria  are  assurance  of  adequate 
annual  funding,  the  existence  of  an 
institutional  framework  meeting  the 
requirements  of  CAA  section  172(b)(10). 
and  the  development  of  a  monitoring 
program  to  assess  and  verify  the  impH(J 
of  the  program. 

H.B.  2206  in  section  17  requires  a 
County  with  a  population  of  more  than 
400,000  (effectively  Pima  and  Maricopa 
Counties)  to  institute  a  voluntary  no- 
drive-day  program.  With  the  County 
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having  clear  responsibility  for 
implementation,  the  program  meets  the 
institutional  requirements  of  CAA 
section  172(b)(10).  H.B.  2206  also 
requires  the  ADEQ  to  fund  the  voluntary 
no-drive-day  programs  from  the  Air 
Quality  Fund;  therefore,  long-term 
funding  of  the  program  is  assured.  Based 
on  the  legislation  meeting  the  first  two 
criteria,  EPA  is  approving  the  voluntary 
no-drive-day  program  as  part  of  a  CO 
maintenance  program  in  Pina  County. 
Because  a  monitoring  protocol  to  assess 
and  verify  the  impact  of  the  program  is 
still  lacking,  EPA  is  not  at  this  time 
proposing  to  approve  a  specific  emission 
reduction  credit  for  the  program.  Before 
EPA  can  approve  a  specific  emission 
reduction  credit  for  this  measure,  the 
State  must  submit  a  monitoring  protocol 
for  the  program  and  any  supporting 
documentation  on  the  effectiveness  of 
such  a  program  in  Pima  County.  Should 
the  State  submit  this  information,  EPA 
will  at  that  time  revisit  the  issue  of  an 
emission  reduction  credit  in  the  Pima 
SIP  for  a  voluntary  no-drive-day 
program. 

III.  Response  To  Comments 

EPA  received  letters  from  four 
commenters  in  response  to  its  proposed 
approval  of  the  Pima  CO  SIP.  The  legal 
issues  raised  by  the  ACLPI  are 
addressed  below.  A  summary  of  and 
complete  responses  to  all  comments  can 
be  found  in  the  TSD  for  this  notice. 

ACLPI  commented  that  the  attainment 
date  for  the  Pima  area  should  not  be 
three  years  from  the  date  of  SIP 
approval.  ACLPI  argued  that  after 
passage  of  the  statutory  Part  D 
attainment  dates.  EPA  should  interpret 
the  Act  as  requiring  attainment  at  the 
soonest  time,  essentially  without  regard 
to  practicalities,  in  order  to  implement 
Congressional  intent  in  setting  the 
original  deadlines.  As  EPA  has 
previously  explained  in  full,  EPA 
believes  that  after  December  31, 1987,  a 
SIP  needs  to  demonstrate  attainment  no 
more  quickly  than  as  expeditiously  as 
practicable  but  by  certain  fixed  dates. 
See  EPA's  proposed  post-1987 
attainment  policy,  52  FR  45044,  45049 
(November  24, 1987);  the  proposal  for 
today's  action,  53  FR  14818, 14819  (April 
26. 1988);  and  EPA's  proposed  SIP  for 
Maricopa  County,  53  FR  17378. 17381 
(May  16, 1988)  for  a  full  discussion  of 
EPA's  legal  interpretation. 

If  EPA  were  to  accept  ACLPI's 
position  that  post-1987  planning  should 
provide  for  attainment  at  the  soonest 
time,  many  post-1987  nonattainment 
areas  would  have  to  resort  to  draconian 
measures  with  drastic  social  and 
economic  impacts — such  as  plant 
closings,  gasoline  rationing  and 


mandatory  no  drive  restrictions — simply 
because  such  measures  are  physically 
available  to  bring  about  attainment. 
EPA  does  not  believe  that  Congress,  if  it 
had  addressed  the  post-1987 
nonattainment  situation  now  being 
faced,  would  have  required  this  result, 
even  after  passage  of  the  Part  D  dates. 
EPA  believes  that  Congress  would 
instead  have  regarded  the  "as 
expeditiously  as  practicable" 
requirement  to  be  still  in  place,  albeit 
bounded  in  situations,  such  as  that  of 
Pima  County,  by  fixed  attainment 
deadlines. 

ACLPI  cites  American  Lung 
Association  v.  Kean,  18  EnvtJ.  LRptr. 
20317  (D.N.J.  1987),  in  support  of  its 
position.  ACLPI  misinterprets  that  case. 
That  case  in  fact  interprets  the  Act  to 
require  "SIP  implementation  'as 
expeditiously  as  practicable'  after 
December  31, 1987."  American  Lung 
Association,  Id.  at  20317  (emphasis 
added).  The  case  does  not  require  SIP 
implementation  more  rapidly  than 
practicable  and  does  not  set  any  outside 
date  for  attainment  in  the  event  no  near 
term  date  is  practicable.  This  case  is 
therefore  consistent  with  EPA's  position; 
indeed,  the  "as  expeditiously  as 
practicable"  formulation  would  actually 
allow  for  a  much  longer  attainment 
period  in  very  severe  nonattainment 
areas. 

The  Pima  County  SIP  which  EPA  is 
approving  today  provides  for  attainment 
in  early  1990.  little  more  than  2  years 
after  SIP  approval.  EPA  believes  that 
this  is  as  expeditious  as  practicable  and 
well  within  any  outside  attainment  date 
derived  from  sections  110(a)(2)(A)  and 
110(e). 

ACLPI  commented  that  the  Pima  CO 
SIP  does  not  provide  for  implementation 
of  all  reasonably  available  control 
measures  as  required  by  section 
172(b)(2)  of  the  Act.  EPA  has  long 
interpreted  section  172(b)(2)  as  requiring 
implementation  of  only  those  available 
controls  necessary  to  provide  for 
attainment  by  the  applicable  attainment 
date.  This  is  because  it  would  not  be 
reasonable  to  require  states  to 
implement  measures  that,  although 
technologically  available,  would  not 
materially  advance  an  area's  attainment 
date.  See  EPA's  General  Preamble  on 
Part  D  SIP  preparation,  44  FR  20372. 
20375  (April  4, 1979). 

The  Pima  CO  SIP  provides  for 
attainment  in  1990.  EPA  does  not  believe 
that  any  combination  of  available 
controls  would  advance  that  attainment 
date.  EPA  notes  that  the  Arizona 
Legislature  recently  passed  a  bill 
requiring  the  use  of  oxygenated  fuels  in 
Pima  County  during  the  winter  CO 


season  as  well  a&  toaded-mode  testing 
for  the  existing  I/M  program.  EPA  is 
proposing  to  approve  the  oxygenated 
fuels  program  and  approving  the  loaded- 
mode  I/M  testing  as  components  of  the 
Pima  CO  SIP  in  separate  sections  of 
today's  Federal  Register.  Although  the 
measures  will  not  advance  the 
attainment  date  for  Pima  County,  EPA 
believes  that  they  will  provide 
additional  assurance  that  Pima  will 
attain  the  CO  standard  in  1990  and 
maintain  it  thereafter. 

ACLPI  commented  that  EPA  could  not 
approve  the  Pima  CO  SIP  and  lift  the 
construction  ban  in  Pima  County  so  long 
as  the  plan  lacks  an  approvable  NSR 
component.  EPA  has  reviewed  the  Pima 
NSR  program  and  has  determined  that  it 
can  be  fully  approved  based  upon  Pima 
County's  and  the  State  of  Arizona's 
commitments  to  interpret  the  regulation 
consistent  with  EPA's  requirements.  The 
State  submitted  a  letter  for  the  State  on 
June  1, 1988.  and  a  letter  from  Pima 
County  on  ]uly  22. 1988.  making  the 
necessary  commitments.  These 
commitment  letters,  which  have  been 
appended  to  the  TSD  for  this  notice, 
have  been  forwarded  to  the  Office  of 
Federal  Register  for  incorporation  by 
reference  into  the  Code  of  Federal 
Regulations  as  enforceable  components 
of  the  Pima  CO  SIP.  As  such  they  are 
enforceable  against  Pima  County  and 
the  State  of  Arizona  under  sections  113 
and  304  of  the  CAA.  and  will  effectively 
control  any  cotirf  a  interpretation  of  the 
State's  and  County's  intent  under  the 
NSR  rules. 

ACLPI  also  commented  that  the  Pima 
CO  plan  does  not  meet  the  requirement 
of  section  172(b)(ll)(A)  that  the  NSR 
program  require  a  demonstration  that 
the  benefits  of  a  proposed  source 
significantly  outweigh  the 
environmental  and  social  costs  imposed 
by  the  source.  Section  172(b)(ll)(A) 
technically  does  not  apply  at  all  to  Pima 
County.  The  section  only  applies  by  its 
own  terms  to  areas  that  received 
attainment  date  extensions  to  1987.  EPA 
has  stated,  however,  that  generally  SIPs 
for  areas  that  faiied  to  attain  in  1982  us 
planned  would  have  to  meet  all 
requirements  applicable  to  extension 
areas  in  order  to  demonstrate  timely 
attainment.  See  "Guidance  Document 
for  Correciioa  of  Part  D  SIPs  for 
Nonattainment  Areas."  January  27, 1984. 
The  Arizona  NSR  program  does  require 
a  demonstration  that  the  benefits  of  a 
proposed  project  outweigh  the  project's 
environn  -?ntal  costs.  EPA  concludes 
that  witti  that  provision  Arizona's  NSR 
program  adequately  complies  with 
EPA's  policy  that  nonextension  areas 
that  failed  to  attain  generally  meet  the 
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Part  D  requirements  for  extension  areas 
to  demonstrate  attainment. 

ACLPI  commented  that  EPA  should  be 
including  trip  reduction  ordinances  in 
the  Pima  CO  SIP.  Since  the  proposal  on 
this  action,  EPA  has  received  a  forma! 
SIP  submittal  from  Arizona  requesting 
approval  of  travel  reduction  ordinances 
adopted  by  the  various  Pima  County 
local  jurisdictions.  EPA  is  proposing  to 
approve  these  measures  in  a  separate 
section  of  today's  Federal  Register  as 
additional  assurances  that  Pima  County 
will  attain  the  CO  standard  in  1990  and 
maintain  it  thereafter. 

ACLPI  commented  that  the  Pima  CO 
plan  did  not  contain  adequate 
contingency  provisions.  In  its  1981 
guidance  on  CO  SIP  preparation  EPA 
required  Part  D  SIPs  to  contain 
contingency  measures  to  compensate  for 
unanticipated  shortfalls  in  planned 
emission  reductions.  As  previously 
mentioned,  the  Arizona  Legislature 
recently  passed  an  oxygenated  fuels 
program,  a  loaded-mode  1/M  testing 
requirement  and  voluntary  no-drive-day 
program  applicable  to  Pima.  In  separate 
notices  in  today's  Federal  Register  EPA 
is  approving  the  loaded-mode  and 
voluntary  no-drive-day  measures,  and 
proposing  to  approve  the  oxygenated 
fuels  program  and  the  travel  reduction 
ordinances  adopted  by  the  Pima  County 
local  jurisdictions.  These  measures  will 
together  provide  significant  additional 
emission  reductions  in  Pima  County  that 
will  be  available  to  compensate  for  any 
unanticipated  shortfalls  in  planned 
emission  reductions.  These  measures 
which  have  already  been  adopted  will 
adequately  serve  the  function  of  the 
contingency  provisions  EPA 
contemplated  in  1981. 

IV.  Summary  of  Final  Action 

EPA  is  today  taking  final  action  to 
approve  the  Pima  CO  plan  submitted  to 
EPA  on  January  6. 1988.  The  plan 
provides  for  attainment  of  the  CO 
standard  with  reasonably  available 
control  measures  in  1990.  The  revised  1/ 
M  regulations,  the  FMVCP  and  other 
control  measures  adopted  by  Pima 
County  jurisdictions  will  result  in 
attainment  of  the  standard  in  1990  and 
maintenance  consistent  with  the  ten- 
year  maintenance  period  described  in 
EPA's  November  24, 1987  proposal  on 
post-1987  planning. 

EPA  is  taking  final  action  on  Pima 
County's  NSR  regulations,  originally 
proposed  for  approval  on  May  9,  1986 
(51  FR  17210).  The  original  NSR 
submittal,  together  with  implementation 
commitments  by  Pima  County  and  the 
State  of  Arizona,  meet  the  requirement 
of40CFR  51.165(a). 


EPA  is  also  proposing  today,  in  a 
separate  Federal  Register  notice,  to 
approve  two  additional  CO  control 
measures  recently  submitted  by  the 
State  for  incorporation  into  the  Pima 
maintenance  plan.  The  first  measure 
includes  submittal  of  the  travel 
reduction  ordinance  regulations  adopted 
by  Pima  County  jurisdictions  as  part  of 
the  CO  plan.  The  second  is  an 
oxygenated  fuels  program  mandated  in 
Arizona  H.B.  2206.  In  addition,  in  a 
separate  notice  for  Maricopa  County. 
EPA  is  approving  two  programs  in  H.B. 
2206  that  will  affect  Pima  County.  The 
first  program  is  a  loaded-mode  I/M 
requirement  and  the  second  is  a 
voluntary  no-drive-day  program.  EPA 
believes  these  additional  measures  will 
provide  further  emissions  reductions  to 
strengthen  the  maintenance  plan. 

As  described  above,  the  attainment 
and  maintenance  demonstration  in  the 
Pima  CO  plan  meets  all  EPA  and  CAA 
Part  D  criteria,  including  the  proposed 
post-1987  policy,  which  would  require  a 
maintenance  demonstration  of  10  years 
from  the  SIP  due  date.  Based  on  this 
finding,  EPA  also  takes  final  action 
today  to  fully  approve  the  Pima  SIP  as 
meeting  all  requirements  of  section  110 
and  172  of  the  Clean  Air  Act  and 
therefore  lifts  the  moratorium  under 
section  110(a)(2)(I)  of  the  CAA  on  major 
new  construction  and  major 
modification  of  stationary  sources  of  CO 
in  the  Tucson  CO  Air  Planning  Area. 

V.  Regulatory  Process 

The  OfTice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(ll  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  11, 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307{b)(2}). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note. — Incorporation  by  reference  of  the 
Stiite  Implementation  Plan  for  the  State  of 
Arizona  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Authority:  42  U  S.C.  7401-7642. 


Date:  August  4.  1988. 
Lee  M.  Thomas. 

Administrator. 

Subpart  D  of  Part  52.  Chapter  I.  Title 
40  of  the  Code  of  Federal  Regulations  io 
amended  as  follows: 

PART  52— (AMENDED] 

Subpart  D — Arizona 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401—7642. 

2.  Section  52.120  is  amended  by 
adding  paragraphs  (c)(54)(i)  (D)  and  (EJ. 
(56)(i)(B),  (58),  (59).  (60),  (81),  (62).  (64) 
and  (66)  to  read  as  follows: 

§  52. 1 20    Identlflcation  of  plan. 

•  •  *  •  • 

(c)  *  *  * 
(54)  *  •  * 

(D)  New  or  amended  rules  R9-3-302 
(paragraphs  A-H):  and  R9-3-303 
(paragraphs  A  to  C  and  E  to  I),  adopted 
on  May  26. 1982. 

(E)  Previously  approved  and  now 
removed  (without  replacement]  rule  R9- 
3-101,  No.  46. 

•  *  *  «  * 

(56)  *  *  * 

(i)  *  *  • 

(B)  New  or  amended  rules  R9-3-101, 
Nos.  135  and  157,  adopted  on  September 
19, 1983. 

(57)  (Reserved) 

(58)  The  following  amendments  to  the 
plan  were  submitted  by  the  Governor's 
designee  on  October  18, 1985. 

(i)  Incorporation  by  Reference. 

(A)  Pima  County  Health  Department. 

[1]  New  or  amended  regulations: 
Regulation  16:  Rule  166;  Regulation  17; 
Rule  171  and  175;  Regulation  20:  Rule 
202:  Regulation  37:  Rules  371,  372. 373, 
Figure  371-A,  Figure  371-C.  and  Figure 
372;  and  Regulation  38,  Rule  381.  Al,  2, 
3,  4,  5,  and  B.  adopted  on  December  6. 
1983. 

(59)  The  following  amendments  to  the 
plan  were  submitted  by  the  Governor's 
designee  on  October  24, 1985. 

(i)  Incorporation  by  Reference. 

(A)  Arizona  Department  of  Health 
Services. 

(;)  New  or  amended  rule  R9-3-303. 
adopted  on  September  28,  1984. 

(60)  The  following  amendments  to  the 
plan  were  submitted  by  the  Governor's 
designee  on  October  5, 1987. 

(i)  Incorporation  by  Reference. 

(A)  Arizona  Department  of  Health 
Services. 

(;)  New  or  amended  rules  R9-3-1001 
(Nos.  8.  25.  33,  34,  38,  39,  40,  and  43,  No. 
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8).  R9-3-1003.  R9-3-1005.  R9-3-1006,  R9- 
3-1008.  R9-3-1009,  R9-3-1010,  R9-3- 
1011,  R9-3-1013,  R9-3-1016,  R9-3-1018. 
R9-3-1019,  R9-3-1025,  R9-3-1026.  R9-3- 
1027.  R9-3-1028,  R9-3-1030,  and  R9-3- 
1031.  adopted  on  December  23, 1986. 
[2]  Previously  approved  and  now 
removed  (without  replacement).  Rule 
R9-3-1014. 

(61)  The  following  amendments  to  the 
plan  were  submitted  by  the  Governor's 
designee  on  January  6, 1988. 

(i)  Incorporation  by  reference. 

(A)  The  1987  Carbon  Monoxide  State 
Implementation  Plan  Revision  for  the 
Tucson  Air  Planning  Area  adopted  on 
October  21. 1987. 

(62)  The  following  amendments  to  the 
plan  were  submitted  by  the  Governor's 
designee  on  March  23, 1988. 

(i)  Incorporation  by  reference. 

(A)  Arizona  Revised  Statutes. 

(/)  Senate  Bill  1360:  Section  6:  ARS 
15-1444-C  (added).  Section  7:  QRS  15- 
1627-F  (added).  Section  21:  ARS  49- 
542-A  (amended.  Section  21:  ARS  49- 
542-E  (added).  Section  21:  ARS  4»-542- 
I.3.(b)  (amended),  and  Section  23:  ARS 
4^550-E  (added),  adopted  on  May  22, 
1987. 

(63)  [Reserved] 

(64)  The  following  amendments  to  the 
plan  were  submitted  by  the  Governor's 
designee  on  June  1. 1988. 

(i)  Incorporation  by  Reference. 

(A)  Letter  from  the  Arizona 
Department  of  Environmental  Quality, 
dated  June  1, 1988,  committing  to 
administer  the  provisions  of  the  Federal 
New  Source  Review  regulations 
consistent  with  EPA's  requirements.  The 
commitments  apply  to  the  issuance  of, 
or  revision  to,  permits  for  any  source 
which  is  a  major  stationary  source  or 
major  modification  as  defined  in  40 
Code  of  Federal  Regulations,  Part  51, 
Subpart  I. 

(65)  [Reserved] 

(66)  The  following  amendments  to  the 
plan  were  submitted  by  the  Governor's 
designee  on  July  22, 1988. 

(i)  Incorporation  by  Reference, 
(A)  Letter  from  the  Pima  County 
Health  Department,  Office  of 
Environmental  Quality,  dated  April  24, 
1988  committing  to  administer  the  New 
Source  Review  provisions  of  their 
regulations  consistent  with  F.P.'^'s 
requirements.  The  commitments  apply 
to  the  issuance  of,  or  revision  to,  permits 
for  any  source  which  is  a  major 
stationary  source  of  major  modification 
as  defined  in  40  Code  of  Federal 
Regulations,  Part  51.  Subpart  I. 


§52.124    [Amended] 

3.  Section  52.124  is  amended  by 
removing  paragraph  (a)(2). 

|FR  Doc.  88-18081  Filed  8-9-88:  9:46  am) 
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40  CFR  PART  52 

[FRL-3427-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision; 
Maricopa  County  Carbon  Monoxide 
Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  notice  announces  EPA's 
final  action  to  approve  revisions  to  the 
carbon  monoxide  (CO)  state 
implementation  plan  (SIP)  for  the 
Maricopa  County  (Phoenix)  CO 
nonattainment  area  that  were  submitted 
by  the  State  of  Arizona  on  October  5, 
1987,  and  July  18  and  22, 1988.  In  its  May 
16, 1988,  notice  of  proposed  rulemaking 
(NPRM)  (52  FR  17379),  EPA  proposed  to 
approve  certain  control  measures  in  the 
1987  Maricopa  CO  plan;  however,  those 
measures  did  not  by  themselves  provide 
sufficient  emission  reductions  to 
demonstrate  timely  attainment  of  the 
CO  standard  in  Maricopa  County.  In 
response  to  the  plan's  failure  to 
demonstrate  timely  attainment  and  to  an 
order  by  the  U.S.  District  Court  for  the 
District  of  Arizona.  EPA  also  proposed 
in  the  same  notice  to  promulgate  a 
federal  implementation  plan  (FIP)  for 
Maricopa  County.  This  proposed  FIP 
contained  two  measures — an 
oxygenated  fuels  program  for  motor 
vehicles  and  an  employer-based  trip 
reduction  program — which  together  with 
the  proposed  SIP  measures  would  have 
provided  sufficient  emission  reductions 
to  demonstrate  attainment  by  December 
31, 1991.  As  fully  discussed  in  the  May 
16  proposal  and  later  in  this  notice,  EPA 
believes  that  the  December  31, 1991  date 
is  the  latest  date  by  which  an 
approvable  Arizona  SIP  may 
demonstrate  attainment  under  the  Clean 
Air  Act  and  EPA's  own  policies  in  light 
of  the  possibility  of  attainment  by  then 
without  the  use  of  draconian  measures. 

In  June,  1988,  the  Arizona  State 
Legislature  passed  House  Bill  2206 
which  contains  a  state-run  oxygenated 
fuels  program,  a  travel  reduction 
program,  a  loaded-mode  testing 
requirement  for  the  State's  inspection 
and  maintenance  (I/M)  program,  and 
other  measures.  Two  of  those  measures, 
the  loaded-mode  I/M  test  requirement 


and  the  voluntary  no-drive-day  program 
apply  to  both  Maricopa  and  Pima 
Counties.  On  July  18  and  22, 1988,  the 
State  submitted  portions  of  H.B.  2206 
and  a  persuasive  demonstration  that  the 
measures  in  the  bill  along  with  the  SIP 
measures  proposed  for  emission 
reduction  credit  by  EPA  on  May  16  will 
lead  to  attainment  of  the  CO  standards 
in  Maricopa  by  December  31. 1991.  In  its 
May  16  notice,  EPA  had  proposed  in 
advance  to  approve  the  measures 
similar  to  those  in  H.B.  2206  if  the  State 
adopted  and  submitted  them  to  EPA     - 
prior  to  August  10, 1988.  Today,  EPA 
takes  final  action  to  approve  the  SIP 
Submittals  received  by  EPA  on  October 
5, 1987.  and  July  18  and  22, 1988.  EPA 
takes  this  action  based  on  its  conclusion 
that  the  control  measures  and  the 
attainment  demonstration  fully  meet  the 
requirements  of  section  110  and  Part  D 
of  the  Clean  Air  Act  (CAA  or  the  Act). 
EPA  is  also  taking  final  action  to 
approve  the  Maricopa  County  New 
Source  Review  (NSR)  regulations 
proposed  for  approval  on  July  3, 1983  (48 
FR  34293). 

With  its  full  approval  of  the  Maricopa 
SIP,  EPA  is  withdrawing  its  proposed 
FIP  and  the  proposal  to  impose  highway 
funding  restrictions  under  CAA  section 
176(a)  which  were  proposed  on  May  16, 
1988.  In  addition.  EPA  is  lifting,  effective 
today,  the  section  110(a)(2)(I) 
construction  ban  on  major  new  or 
modified  sources  of  CO  that  it  imposed 
on  September  23, 1986  (51  FR  33746). 

effective  date:  August  10,  1988. 

addresses:  Copies  of  the  submitted  SIP 
revisions  and  EPA's  technical  support 
document  (TSD)  for  this  rulemaking  are 
available  for  public  inspection  during 
normal  working  hours  at  the  following 
addresses: 

Environmental  Protection  Agency, 
Region  9,  State  Liaison  Section,  A-2-2, 
Air  Management  Division.  215 
Fremont  Street,  San  Francisco,  CA 
94105 

Arizona  Department  of  Environmental 

Quality,  Office  of  Air  Quality.  2005  N. 

Central  Avenue.  Sixth  Floor,  Phoenix, 

Arizona  85004 
Maricopa  Association  of  Governments. 

1820  West  Washington,  Phoenix. 

Arizona  85007 

FOR  FURTHER  INFORMATION  CONTACT: 

Wallace  D.  Woo.  Chief,  State  Liaison 
Section  (A-2-2),  Air  Management 
Division,  Environmental  Protection 
Agency,  Region  9,  215  Fremont  Street, 
San  Francisco,  CA  94105,  (415)  974-7634. 
FTS:  454-7634 
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SUPPLEMENTARY  INFORMATIOM: 
I.  Background 

The  CAA  amendments  of  1977 
required  States  to  revise  their  SIPs  by 
certain  times  for  all  areas  that  had  not 
then  attained  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  Generally, 
the  States  containing  these  designated 
"nonattainment  areas'"  had  to  submit 
revised  SIPs  by  January  1, 1979.  The 
1979  SIP  revisions  were  to  provide  for 
attainment  of  the  NAAQS  by  December 
31, 1982.  An  extension  of  the  attainment 
date  for  ozone  or  CO  to  no  later  than 
December  31, 1987,  was  available  under 
sectiolf  172  if  the  State  could 
demonstrate  as  part  of  its  1979  SIP 
revision  that  attainment  by  the  end  of 
1982  was  not  possible,  despite  the 
implementation  of  all  reasonably 
available  control  measures.  For  areas 
that  received  an  attainment  date 
extension  from  EPA,  States  were 
required  to  submit  to  EPA  by  July  1, 
1982,  an  additional  SIP  revision  that 
provided  for  attainment  no  later  than 
December  31, 1987.  and  that  complied 
with  all  other  requirements  of  Part  D  of 
the  CAA. 

A.  Maricopa  SIP  Disapproval 

Maricopa  County  was  designated  as 
nonattainment  for  CO  on  March  3, 1978 
(43  FR  8970).  and  the  State  submitted 
Maricopa  County's  initial  nonattainment 
area  plan  for  CO  in  1979  and  1980.  On 
October  30, 1980,  the  Slate  submitted  a 
request  to  EPA  to  extend  the  CO 
attainment  date  in  Maricopa  County  to 
December  31, 1987.  EPA  proposed  to 
approve  the  extension  request  on 
February  5. 1982  (47  FR  5439). 

On  May  5. 1982  (47  FR  19826),  EPA 
look  final  action  to  approve  the  1979  SIP 
revision  on  the  condition  that  the  State 
submit  revised  regulations  for  Maricopa 
County  to  meet  the  Act's  NSR 
requirements.  On  June  3, 1982,  and 
March  4. 1983,  the  Slate  submitted  NSR 
regulations  for  Maricopa  County.  On 
July  3. 1983  (48  FR  34293),  EPA  proposed 
to  approve  the  Maricopa  NSR  rules  with 
one  exception  and  certain 
understandings. 

Beyond  establishing  the  NSR 
condition,  EPA,  in  its  final  action  on  the 
1979  CO  plan,  found  that  the  plan  was 
not  adequate  to  bring  about  attainment 
by  the  end  of  1982.  EPA  premised  its 
limited  approval  of  the  plan  on  the 
expectation  that  (IJ  the  Agency  would 
take  final  action  to  grant  the  State's 
request  for  an  attainment  date  extension 
lo  December  31. 1987,  and  (2)  the  Stale 
would  submit  another  plan  revision 
which  would  provide  for  attainment  by 
thai  dale.  The  Stale  submitted  a  plan 
purporting  lo  meet  this  requirement  on 
October  26, 1982. 


On  January  27, 1986  (51  FR  3343J,  EPA 
proposed  to  disapprove  the  revised 
Maricopa  plan  and  impose  the  section 
110(a)(2)(I)  construction  ban  because  the 
Stale  had  not  adequately  demonstrated 
that  the  plan  would  provide  for  timely 
attainment  of  the  standard. 

On  September  23, 1986  (51  FR  33746), 
EPA  published  a  final  notice 
disapproving  the  CO  plans  for  both  the 
Maricopa  and  Pima  Counties 
nonattainment  areas  and  imposing  the 
section  110{a){2)(I)  construction  ban  on 
major  new  sources  and  major 
modifications  to  existing  sources  of  CO 
in  the  two  areas.  As  explained  fully  in 
the  September  23, 1986  notice,  EPA 
determined  that  it  was  not  necessary  lo 
lake  final  action  on  the  State's 
attainment  date  extension  request. 

B.  U.S.  District  Court  Order 

On  August  10. 1987,  the  U.S.  District 
Court  for  the  District  of  Arizona  ordered 
EPA  lo  promulgate  a  FIP  under  section 
110(c)  of  the  Act  for  CO  in  the  Maricopa 
and  Pima  Counties  nonattainment  areas. 
The  Court  found  that  EPA's  duly  lo 
promulgate  a  FIP  arose  when  EPA  found 
the  Slate  plans  were  inadequate.  The 
Court  Order  is  the  result  of  a  citizen  suit 
brought  against  EPA  on  April  8, 1985.  by 
the  Arizona  Center  for  Law  in  the  Public 
Interest  (ACLPI).  The  timeframe 
specified  in  the  Court  Order  for  EPA  lo 
promulgate  a  FIP  was  six  months 
following  either  the  formal  submittal  of 
the  Pima  CO  plan  or  September  30, 1987. 
whichever  came  first.  McCarthy  v. 
Thomas.  D.  Ariz.  No.  CIV-85-34-TUC- 
IWDB  (slip  op..  Aug.  10, 1987).  The 
Court  left  open  the  possibility  that  EPA 
could  file  a  motion  after  January  1, 1988, 
requesting  an  extension  of  the  time 
period  for  FIP  promulgation  if  necessary. 

On  March  14, 1988,  EPA  moved  the 
Court  lo  extend  the  period  for  EPA  to 
promulgate  a  FIP  for  the  Maricopa  and 
Pima  areas.  On  April  19, 1988,  the  Court 
issued  an  Order  requiring  EPA  to 
propose  a  FIP  for  Maricopa  County  no 
later  than  May  13, 1988,  hold  public 
hearings  on  the  proposal  no  later  than 
June  10. 1988,  close  the  public  comment 
period  following  the  hearing  by  July  11, 
1988,  and  promulgate  a  FIP  for  Maricopa 
County  no  later  than  August  10, 1988. 
The  Court  also  ordered  that  the  same 
schedule  for  FIP  promulgation  shall 
apply  for  Pima  County  if  EPA  did  not 
accept  the  Pima  County  SIP.  On  July  19. 
1988,  EPA  moved  the  Court  lo  amend  its 
Order  to  specifically  allow  EPA  lo 
approve  Arizona's  SIP  for  Maricopa 
County  by  August  10, 1988.  The  Court 
granted  EPA's  motion  on  July  20.  1988. 

EPA  outlined  its  intended  approach  to 
comply  with  the  Court  Order  to 
promulgate  a  FIP  for  Maricopa  and  Pima 


Counties  in  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  (51  FR 
45466)  published  on  November  30. 1987. 
In  the  ANPRM,  EPA  explained  that,  to 
promulgate  a  FIP  for  these  two  areas, 
EPA  must  select  control  measures  that 
fill  whatever  gaps  are  left  by  approved 
portions  of  the  State  plans.  The  ANPRM 
also  discussed  the  Maricopa  County  CO 
plan  that  had  been  submitted  as  a  SIP 
revision  by  the  Slate  on  October  5, 1987. 
The  plan  indicated  that  the  area  could 
attain  the  CO  standard  as  early  as  1990 
and  in  any  event  by  1995  if  the 
recommended  control  strategy  in  the  SIP 
(including  an  oxygenated  fuels  program 
for  motor  vehicles,  winter  daylight, 
savings  time,  and  an  employer-based 
trip  reduction  ordinance)  were  fully 
adopted  and  implemented. 

The  Maricopa  plan  claimed  credit, 
both  implicitly  and  explicitly,  for  the 
Arizona  vehicle  inspection  and 
maintenance  (I/M)  program  as 
expanded  through  1987.  On  April  26, 
1988,  in  a  Federal  Register  notice  on  the 
revised  Pima  CO  plan.  EPA  proposed  to 
approve  the  improvements  to  the  State's 
I/M  program  as  adopted  by  the  Arizona 
State  Legislature  in  1985, 1988,  and  1987. 
(51  FR  14818).  The  revised  Maricopa 
plan  also  assumed  credit  for  the 
following  additional  control  measures: 
Transit  and  ridesharing  improvements, 
expanded  facilities  lo  encourage 
increased  pedestrian  and  bicycle  trips, 
alternative  work  hours,  alternative  fuels 
for  vehicle  fleets,  alternative-fueled 
transit  vehicle  purchase,  and  a 
voluntary  no-drive-day  program.  On 
May  16. 1988  (53  FR  17379),  EPA 
proposed  to  approve  and  assign 
emissions  reduction  credits  to  all  of 
these  measures  except  for  the 
alternative  fuels  for  vehicle  fleets  and 
the  voluntary  no-drive-day  program. 
However,  the  creditable  measures  in  the 
revised  plan  did  not  by  themselves 
provide  sufficient  emissions  reductions 
to  demonstrate  attainment  of  the  CO 
standard.  Therefore,  EPA  also  proposed 
to  promulgate  the  two  control  measures 
for  Maricopa  County  identified  in  the 
ANPRM — an  oxygenated  fuels  program 
and  an  employer-based  trip  reduction 
program — as  technologically  available 
elements  of  a  FIP  that  would  provide  the 
emission  reductions  necessary  for 
attainment. 

C.  Proposed  FIP 

As  fully  described  in  the  May  16, 1988 
notice,  EPA's  evaluation  of  the  air 
quality  modeling  analysis  in  the  SIP 
submittal  prepared  by  Ihe  Maricopa 
Association  of  Governments  (MAG) 
shows  that  a  22.0  percent  reduction  ir 
the  1991  baseline  CO  emissions  is 
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needed  to  demonstrate  atlainmont  of  the 
8-hour  CO  standard  by  December  31, 
1991.  (The  applicable  attainment  date 
for  the  Maricopa  plan  is  described  in 
detail  in  the  proposed  rulemaking  and  is 
summarized  later  in  this  notice.)  The 
MAG  plan  provided  an  approvable 
emission  reduction  of  3.9  percent  by  the 
end  of  1991  leaving  a  shortfall  of  18.1 
percent  in  the  emission  reductions 
needed  for  attainment  To  fill  that 
shortfall,  EPA  proposed  two  federal 
control  measures — an  employer 
alternative  modes  incentives  program 
and  an  oxygenated  fuels  progriim — 
which,  together  with  the  approvable  SIP 
measures,  would  provide  at  least  a  22.0 
percent  reduction  in  CO  emissions  by 
the  end  of  1991. 

The  proposed  oxygenated  fuels 
program  required  an  equivalent  oxygen 
content  level  of  2.57  percent  in  motor 
vehicle  fuels  sold  in  the  Maricopa  area 
in  the  winter  CO  season.  Oc'ober  1 
through  March  31.  Oxygenated  fuel 
blends,  in  the  form  of  aliphatic  alcohols 
and/or  ethers  which  are  currently  on  the 
market  and  available  to  the  Maricopa 
area,  include  mefhyl-tertiary-butyl-ether 
(MTBE),  ethanol  (gasohol)  and 
methanol/cosolvt.nt  blends  The  effect 
of  these  blends  in  gasoline  is  to  cause 
motor  vehicle  engines  to  run  leaner 
thereby  reducing  emissions  of  carbon 
monoxide  In  the  May  16, 1988  notice. 
EPA  noted  that  the  equivalent  exygen 
content  requirement  could  change  in  the 
final  rulemaking  depending  upon  the 
combination  of  control  measures 
selected  for  promulgation  and  on 
whether  the  State  adopted  any 
additional  control  measures  EPA  also 
solicited  comments  on  whether  the 
proposed  trip  reduction  regulation 
should  be  replaced  by  a  higher  average 
oxygen  content  level  in  the  oxygenated 
fuels  program. 

The  proposed  employer  alternative 
modes  incentive  program  required  that 
each  employer  of  100  or  more  employees 
at  a  worksite  m  the  nonattainment  area 
develop  and  offer  to  its  employees 
alternative  transportation  mode 
incentives  These  incentives  would  be 
designed  to  reduce  the  number  of  single 
occupant-vehicle  (SOV)  commute  trips 
to  the  employer's  worksite  The 
proposed  trip  reduction  goal  was  a  5 
percent  reduction  m  SOV  commute  trips 
in  the  first  year  and  an  additional  5 
percent  in  the  second  year  EPA's 
proposed  program  was  designed  to 
regulate  the  same  group  of  employers  at 
the  same  trip  reduction  level  as  the 
MAG  model  trip  reduction  ordinance 
{described  fully  in  the  May  16, 1988 
notice)  EPA  estimated  that  the  MAG 
model  or  EP.'K's  proposed  regulation,  if 


fully  implemented,  could  reduce  CO 
emissions  by  1.8  percent  by  the  e.nd  of 
1991 

In  the  May  16, 1988  proposal,  EPA 
recognized  the  possibility  that  Arizona 
would  adopt  and  submit  as  a  SIP 
revision  additional  CO  control  measures 
prior  to  final  promulgation  by  EPA  of  the 
proposed  FIP  measures.  EFA  proposed 
to  modify  the  final  FIP  if  additional 
controls  were  submitted  and  EPA 
determined  that  they  were  approvable 
for  CO  emission  reduction  credit  The 
purpose  of  the  modification  would  be  to 
rely  as  much  as  possible  on  State 
controls  rather  than  federal  controls  and 
to  promulgate  only  as  much  federal 
control  as  needed  to  satisfy  the  Acfs 
attainment  date  requirements.  EPA 
proposed  that  if  the  revised  SIP 
achieved  22.0  percent  or  more  emission 
reductions,  and  EPA  approved  it,  EPA 
would  not  promulgate  any  FIP. 

EPA  noted  that  the  Arizona  Stale 
Legislature  was  considering  several  bills 
that  would  establish  oxygenated  fuels 
programs  in  Maricopa  County  and  was 
proposing  legislation  to  improve  the 
State  !/M  progri-m  through  the  addition 
of  a  loaded-mode  testing  requirement 
and  to  require  a  trip  reduction  program 
in  Maricopa  County.  In  its  proposed 
notice,  EPA  evaluated  the  various 
carbon  monoxide  control  measures  then 
under  consideration  by  the  Arizona 
State  Legislature  and  indicated  which 
measures  EPA  would  approve  if  adopted 
and  submitted  as  SIP  revisions 

The  May  IB,  1988  proposal  provided 
that  if  a  legally  enforceable  trip 
reduction  ordance  w.ts  adopted  by  the 
State.  County,  or  local  governments 
which  was  substantially  equivalent  to 
the  MAG  model  ordinance  and  the 
proposed  federal  trip  reduction 
regulation  and  which  covered  all  or 
virtually  all  employers  of  more  than  100 
persons  in  the  CO  nonattainment  area, 
then  EPA  would  not  finalize  its  own  trip 
reduction  regulation  The  notice  also 
stated  that  EPA  might  go  directly  to  final 
approval  of  the  loaded-mode  I/M  testing 
requirement  then  being  considered  by 
the  Arizona  Legislature  Finally,  in  order 
to  lay  the  procedural  foundation  for  EPA 
to  take  action  on  any  new  oxygenated 
fuels  legislation  with  as  little  delay  as 
possible,  EPA  proposed  the  methoids 
and  assumptions  that  it  would  use  in 
approving  or  disapprcviiig  such  new 
legislation  and  in  assigning  CO  emission 
reduction  credit  to  it 

D  Dates  for  Attainment  and 
Maintenance  of  the  CO  Standard 

The  May  16, 1988  notice  describes  in 
detail  the  legal  requirements  applicable 
to  any  FIP  that  EPA  would  prom.ulgate 
for  the  Maricopa  area  in  light  of  its 


unique  characteristics.  In  general  those 
requirements  would  also  apply  to  any 
SIP  submitted  for  the  area  Specifically 
EPA  concluded  that  the  FIP  as  well  as 
any  SIP  approved  by  EPA.  must  meet 
the  requirements  of  both  section  110  and 
Part  D  of  the  CAA.  EPA  also  interpreted 
those  requirements  to  determine  how 
they  apply  to  implementation  plans  for 
this  area  after  December  31. 1987  the 
latest  attainment  date  expressly 
identified  in  the  CAA.  That  date  is  the 
planning  date  for  areas  that  received 
EPA's  approval  of  an  extension  beyond 
the  otherwise  applicable  planning  date 
December  31. 1982.  See  section  172(a) 
The  Maricopa  area  has  not  received 
EPA's  approval  of  such  an  extension 
However,  since  the  later  date,  Decr.Tibcr 
31, 1987,  has  now  elapsed  as  well,  the 
discussion  below  analyzes  both  dales 
similarly — as  elapsed  Part  D  dates 

As  explained  in  EPA's  policy  on  post- 
1987  attainment  planning  proposed  on 
November  24, 1987  (52  FR  45044),  since  il 
will  be  physically  impossible  after  1987 
for  EPA  to  plan  for  these  areas  to  attain 
by  the  elapsed  dates  in  Part  D,  EPA 
intends  to  interpret  the  requirement  to 
plan  for  attainment  by  those  dates  as  a 
legal  impossibility.  EPA  believes  that 
Congress  would  have  intended  EPA  in 
such  circumstances  to  select,  in  place  of 
the  elapsed  dates,  a  subsequent  date 
consistent  w  ith  the  general  principles  of 
the  CAA  and  Part  D.  See  Chevron. 
U.S.A   V  N.R.D.C..  467  U.S  837  (1984) 

Although  it  IS  not  clear  what 
subsequent  date  Congress  would  have 
intended  in  these  circumstances,  the 
history  of  the  CAA's  planning 
requirements  suggests  that  Congress 
would  have  provided  EP,\  (and  these 
areas)  an  additional  period  analogous  to 
the  3-  and  5  year  periods  set  forth  in 
section  110(a)(2)(A)  and  section  110(e). 
respectively  When  Congress  in  1977 
directed  EPA  to  initiate  a  new  round  of 
planning  for  areas  that  have  failed 
earlier  to  produce  adequate  plans 
meeting  the  section  110  requirements,  it 
created  new  pl.Tnning  periods 
comparable  to  the  section  110  periods 
(3/5  years  from  EPA's  approval  of  the 
state  plan),  rather  than  shortening  those 
periods  and  thereby  demanding  plans 
for  immediate  attainment  Section 
172(a)(1)  required  the  SIPs  for  non 
extension  areas  to  provide  for 
attainment  by  the  end  of  1982,  four  years 
from  the  date  these  submittals  were  due 
(January  1   1979)  (See  section  129(c))  To 
be  sure.  Congress  provided  a  much 
longer  attainment  perod  for  extension 
areas.  From  January  1, 1979  to  December 
31  1987  approximately  nine  years  from 
the  date  the  initial  Part  D  SIPs  were  due 
But  It  set  up  two  planning  period.*  for 
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these  areas — one  to  apply  all 
"reasonably  available"  measures  and  a 
second  to  supplement  those  measures 
Since  most  reasonably  available 
measures  should  already  have  been 
implemented  in  the  Maricopa  area  by 
now,  EPA  regards  post-1987  planning  for 
the  area  as  comparable  to  the  planning 
during  the  second  Part  D  period.  That 
period  spanned  from  the  July  1982 
submittal  date  (see  section  129(c))  to  the 
end  of  1987  a  period  roughly  consistent 
with  the  3-  and  5-year  periods  in  section 
110.  Thus,  although  sections  110(a)(2) 
and  (e)  do  not  literally  apply  to  the 
Maricopa  area.  EPA  will  use  them 
(absent  considerations  of  impossibility) 
as  the  best  indicators  of  the  attainment 
periods  Congress  would  have  intended 
to  apply  to  plans  for  these  areas  after 
passage  of  the  Part  D  dates.' 
Section  110(a)(2)  requires 
implementation  plans  to  provide  for 
attainment  as  expeditiously  as 
practicable  but  no  later  than  3  years 
from  EPA's  approval  of  an  adequate 
plan.  Section  110(e)  allows  the  EPA 
Administrator  to  grant  a  2-year 
extension  of  the  attainment  date 
(beyond  the  3-vear  period  in  section 
110(a)(2)(A))  only  if: 

(A)  One  or  more  emission  sources  (or 
classes  of  moving  sources)  are  unable  to 
comply  with  the  requirements  of  such 
plans  which  implement  such  primary 
standard  because  the  necessary 
technology  or  other  alternatives  are  not 
available  or  will  not  be  available  soon 
enough  to  permit  compliance  within 
such  3-year  period,  and 

(B)  The  State  has  considered  and 
applied  as  a  part  of  its  plan  reasonably 
available  alternative  means  of  attaining 


'  CerLiin  important  qudiifirations  apply  to  this 
analysis.  First.  KPA  is  here  dealing  with  a  situation 
in  which  att.'iinmi^nt  within  3  years  is  a  practical 
possibility  given  the  size  of  the  nonaltainment 
problem  and  the  measures  that  the  stale  has 
submitted.  EPA  currently  has  rulemaking  and  policy 
proposals  outstanding  which  raise  the  question  of 
whether  EPA  must  disapprove  a  SIP  and  thereby 
trigger  a  constniction  ban.  even  where  a  stale  has 
failed  to  submit  measures  that  would  provide  for 
attainment  within  3  or  5  years  onf/ where 
attainment  by  means  of  any  measures  would  be 
impossible  as  a  practical  matter  See  52  KR  26404 
(July  14.  1987  and  52  FR  45044  (November  24.  19fl7) 
Thus  F.PA  has  yet  to  decide  in  final  form  what  the 
role  of  impossibility  is  under  the  Act  for  the  purpose 
of  approval  or  disapproval  of  SIPs. 

Second.  F.PA  is  not  deciding  in  this  notice  of  final 
action  what  its  obligations  under  section  110(1;)  to 
promulgate  a  federal  implementation  plan  are 
Again,  the  role  of  the  doctrine  of  impossibility  is 
uncertain  Further,  it  is  uncertain  in  any  event  that 
EPA  must  promulgate  a  FIP  that  provides  for 
attainment  by  a  near  term  fixed  dale.  EP.A  currently 
IS  evploring  these  issues  in  connection  with  the 
ozone  and  CO  SIPs  for  certain  areas  in  California 
including  the  South  Coast  Air  Quality  M.in.igement 
District  EPA  does  not  intend  by  means  of  the 
discussion  and  analysis  in  Ihi-;  notice  to  express  a 
final  view  on  these  issues. 


such  primary  standard  and  has 
justifiably  concluded  that  attainment  of 
such  primary  standard  within  the  3 
years  cannot  be  achieved 

Applying  these  attainment  deadlines 
to  the  Maricopa  area,  the  plan  must 
demonstrate  attainment  as 
expeditiously  as  practicable  but  in  no 
case  later  than  1991  (assuming  plan 
approval  in  1988).  unless  even  with  the 
application  of  reasonably  available 
alternative  means  attainment  cannot  be 
achieved  within  that  period.  For  the 
reasons  described  below  and  later  in 
this  notice.  EPA  is  approving  the  State's 
plan  for  the  Maricopa  area  which  now 
includes  two  creditable  measures 
originally  proposed  as  FIP  measures — 
an  employer-based  trip  reduction 
program  and  an  oxygenated  fuels 
program — and  an  additional  creditable 
measure,  loaded-mode  I/M  testing,  that 
will  bring  about  attainment  of  the  CO 
standard  by  December  31, 1991  in  the 
area 

EPA  believes  that  a  trip  reduction 
program,  an  oxygenated  fuels  program, 
and  a  loaded-mode  I/M  testing  program 
are  technologically  available  measures 
that  would  produce  enough  emissions 
reductions  in  combination  to  bring  about 
attainment  by  December  31. 1991. 
However.  EPA  does  not  believe  that  any 
combination  of  available,  practicable 
measures  exists  which  could  provide  for 
attainment  in  the  Maricopa  area  before 
the  end  of  1991.  It  is  true  that  a  very 
stringent  oxygenated  fuels  program 
could  theoretically  advance  the 
attainment  date  to  1990.  but  EPA  cannot 
now  conclude  that  any  oxygenated  fuels 
program  is  definitely  practicable  for 
application  in  the  Maricopa  area  due  to 
numerous  outstanding  questions 
concerning  market  penetration,  fuel 
availability  compliance  monitoring,  and 
consumer  reaction  to  such  a  program. 
EPA  is  approving  the  oxygenated  fuels 
program  described  later  only  because  it 
is  necessary  to  provide  for  attainment 
by  end  of  1991-  Consequently  EPA  does 
not  believe  that  any  practicable 
measures  exist  which  could  achieve 
attainment  in  the  Maricopa  area  before 
the  end  of  1991 

On  the  other  hand.  EPA  can  also  not 
make  the  conclusion,  necessary  to 
support  a  two-year  attainment  date 
extension  under  section  110(e).  that  a 
trip  reduction  program,  an  oxygenated 
fuels  program  and  a  loaded-mode  I/M 
testing  requirement  are  clearly  not 
reasonably  available  alternatives 
measures.  Oxygenated  fuels  are 
technologically  available  and  EPA 
believes  that,  although  there  are 
numerous  and  significant  outstanding 
questions  concerning  the  program,  they 


may  well  not  prove  to  be  significant 
obstacles  to  successful  implementation 
of  the  program.  Similarly  a  trip 
reduction  program  is  in  place  in  some 
California  localities  and  thus,  despite 
potential  employer  resistance,  it  appears 
reasonably  available  for  the  Phoenix 
area  as  well.  Finally  the  loaded-mode 
testing  requirement  also  appears 
reasonably  available  for  Phoenix 

Therefore.  EPA  is  approving  a  trip 
reduction  program,  an  oxygenated  fuels 
program,  and  a  loaded-mode  I/M  testing 
requirement  for  the  Maricopa  area 
because  the  programs  are 
technologically  available  measures  that 
are  necessary  to  bring  the  area  into 
attainment  by  the  end  of  1991  And. 
beyond  that,  as  proposed.  EPA  does  not 
believe  it  is  appropriate  to  invoke  the 
two-year  extension  provided  in  section 
110(e). 

EPA  s  approval  of  the  SIP  for 
Maricopa  is  consistent  with  outstanding 
agency  guidance  on  CO  SIP  preparation. 
In  an  April  4. 1979  notice  (44  FR  20372). 
EPA  published  criteria  for  approval  of 
the  Part  D  SIP  revisions  that  the  Act 
required  states  to  submit  in  1979  On 
January  22. 1981  (46  FR  7182).  EPA 
published  criteria  for  evaluating  the 
supplemental  SIP  revisions  for  extension 
areas  due  in  mid-1982. 

Section  110(a)(2)  requires  a  plan  to 
provide  not  only  for  timely  attainment  of 
the  NAAQS  but  also  for  maintenance  of 
the  standards  thereafter  The  SIP  for  the 
Maricopa  area  is  based  on  the  modeling 
and  emission  projections  prepared  by 
MAG  as  part  of  its  SIP  submittal.  The 
MAP  plan  projects  emissions  only 
through  1995;  however,  the  projections 
demonstrate  that  the  proposed  SIP  will 
continue  to  provide  for  maintenance  of 
the  CO  NAAQS  at  least  through  1995 
EPA  s  proposed  policy  on  post-1987 
planning  would  require  post-1987  SIPs  to 
include  a  demonstration  of  maintenance 
for  a  period  of  ten  years  following  the 
time  of  SIP  submittal.  As  applied  to  the 
Maricopa  SIP  if  would  require  a 
maintenance  demonstration  through 
1998.  Based  on  available  data  and  its 
own  projections  based  on  the  MAG 
plan.  EPA  concludes  that  with  the  SIP 
approved  today  the  Maricopa  area  will 
attain  and  maintain  the  CO  NAAQS 
through  at  least  1998.  EPA  recognizes 
that  the  phase-  out  of  the  CO  reduction 
benefits  of  the  Federal  Motor  Vehicle 
Emission  Control  Program  and 
population  growth  and  associated 
increases  in  vehicle  miles  traveled  may 
cause  CO  levels  to  rise  in  the  Maricopa 
area  in  the  late  1990s  EPA  will  continue 
to  gather  the  necessary  data  to  monitor 
the  centinuing  validity  of  this 
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maintenance  determination  beyond 
1995. 

E.  Lifting  of  Construction  San  and 
Withdrawal  of  Proposed  176(a) 
Sanctions 

Section  110{a)(2KI)  of  the  CAA  and 
EPA's  regulation  at  40  CFR  52.24  impose 
a  ban  on  the  construction  of  major  new 
or  modified  stationary  sources  of  CO 
until  such  time  as  a  state  plan  meeting 
the  requirements  of  Part  D  is  approved 
by  the  Administrator.  Accordingly,  EPA 
imposed  the  construction  ban  upon 
disapproval  of  the  SIP  on  September  23. 
1986.  Since  EPA  has  now  determined 
that  the  SIP  submitted  by  Arizona  meets 
the  requirements  of  section  110  and  Part 
D  of  the  CAA  and  will  result  in 
attainment  of  the  CO  standard  as 
expeditiously  as  practicable  in  1991. 
EPA  is  taking  final  action  to  approve  the 
SIP  for  Maricopa  County  and  lift  the 
construction  ban  originally  imposed  on 
September  23. 1986. 

In  the  May  16. 1988  notice,  EPA 
proposed  that,  if  Arizona  did  not 
supplement  the  Maricopa  plan  with  the 
measures  to  demonstrate  expeditious 
attainment.  EPA  would  make  a  final 
finding  that  the  State  is  not  making 
reasonable  efforts  to  submit  an 
adequate  Part  D  plan  and.  upon  making 
such  a  final  finding,  would  impose  the 
federal  highway  finding  restriction  of 
section  176(a).  Since  Arizona  has 
submitted  additional  CO  control 
measures  which  EPA  has  determined 
meet  the  requirements  of  Part  D  of  the 
CAA.  EPA  can  no  longer  make  this 
finding  and  therefore  withdraws  its 
proposal  on  this  issue. 

F.  Finding  under  Section  211(c)(4)(C) 

EPA  believes  that  Arizona  is 
authorized  under  the  Clean  Air  Act  to 
prescribe  and  enforce  the  oxygenated 
fuels  program  EPA  is  approving  today. 
As  fully  explained  in  the  May  16. 1988 
NPRM  at  17412-3.  EPA  interprets  section 
211(c)(4)(A)  to  allow  state  regulation  of 
motor  vehicle  fuels  or  fuel  additives 
unless  there  has  been  federal  pre- 
emption. Under  section  211(c)(4)(A)  pre- 
emption of  state  regulation  of  a  fuel 
occurs  (i)  if  EPA  has  found  that  no  fuel- 
related  control  or  prohibition  is 
necessary  for  that  fuel  or  additive  and 
has  published  such  finding  in  the 
Federal  Register,  or  (ii)  if  EPA  has 
prescribed  by  regulation  under  section 
211(c)(i)  a  control  or  prohibition 
applicable  to  the  fuel  or  fuel-additive 
regulated  by  the  slate  that  is  different 
from  the  state  control  or  prohibition. 
The  Agency  wants  to  stress  that  it  does 
not  believe  that  either  form  of  pre- 
emption has  occurred  in  this  case. 


First,  EPA  has  not  made  the  finding 
that  no  fuel-related  control  or 
prohibition  is  necessary  and  clearly  has 
not  published  any  such  finding  in  the 
Federal  Register. 

Second.  EPA  does  not  believe  that  it 
has  prescribed  the  type  of  fuel  control 
contemplated  in  section  211(c)(4)(A)(ii). 
EPA  believes  the  reference  in  that 
section  to  "a  control  or  prohibition 
applicable  to  such  fuel  or  fuel  additive" 
prescribed  by  the  Administrator  was 
intended  to  include  only  the  same  type 
of  fuel  control  that  the  regulation  in 
question  is  attempting  to  prescribe. 
Under  this  approach,  section 
211(c)(4)(A)"s  prohibition  of  the  adoption 
of  a  particular  type  of  fuel  control  would 
be  triggered  only  if  EPA  had  already 
prescribed,  by  regulation  under  section 
211(c)(1),  the  same  type  of  fuel  control 
as  at  issue  in  the  case  at  hand — in  this 
case  controls  on  the  oxygen  content  of 
fuels.  Since  EPA  has  not  prescribed  any 
control  on  the  oxygen  content  of  any 
fuel  by  section  211(c)  rulemaking,*  the 
Agency  believes  that  the  pre-emption 
described  in  section  211(c)(4)(A)(ii)  has 
not  occurred.  As  a  result,  Arizona  is  free 
to  adopt  its  own  oxygen  content 
controls  and  EPA  is  free  to  approve  a 
SIP  which  includes  such  controls.  Under 
these  circumstances.  EPA  may  approve 
such  controls  without  making  the  special 
finding  described  in  section  211(c)(4)(C) 
of  the  Act.  Section  211(c)(4)(C)  allows, 
where  pre-emption  has  occurred,  state 
fuel-related  controls  to  be  approved  into 
a  SIP  if  EPA  finds  such  controls  are 
"necessary"  to  achieve  the  standard  the 
SIP  implements.  In  this  case  a  finding 
under  section  211(c)(4)(C)  is  not  required 
because  pre-emption  has  not  occurred. 

Even  if  pre-emption  has  occurred, 
however.  EPA  believes  that  it  may  still 
approve  certain  types  of  state  provisions 
for  limits  on  oxygen  content  because  the 
Agency  can  make  the  finding  under 
section  211(c)(4)(C).  which  would 
authorize  approval  and.  thus,  eliminate 
the  pre-emption  problem.  In  the  May  16. 
1988  notice.  EPA  proposed  to  make  such 
a  finding  as  to  provisions  concerning 
oxygen  content  and  today  makes  this 
finding  final  as  to  the  oxygenated-fuel 
provisions  in  H.B.  2206.  Section 
211(c)(4)(C)  authorizes  EPA  to  approve 
into  a  SIP  a  state-adopted  fuel  control 
measure  that  has  otherwise  been  pre- 
empted by  EPA  action,  if  EPA  finds  that 
the  state  control  "is  necessary  to 
achieve  the  standard"  that  the  SIP 
implements.  As  explained  in  the  May  16. 


'  EPA  has  estimated  limits  on  oxygen  content  for 
certain  new  fuels  that  have  been  granted  waivers 
under  section  211(0  of  the  Act  for  introduction  into 
commerce,  but  has  taken  no  such  action  under 
section  2n(c). 


1988  proposal,  EPA  interprets  the 
language  to  require  the  Agency  to  find 
that  the  fuel  control  requirement  is 
essential  to  achieve  timely  attainment  of 
the  standard.  EPA  believes  that  a  fuel 
control  measure  may  be  "necessary"  for 
timely  attainment  if  no  other  measures 
that  would  bring  about  timely 
attainment  exist,  or  if  such  other 
measures  exist  and  are  technically 
possible  to  implement,  but  are 
unreasonable  or  impracticable. 

As  explained  in  the  proposal  at  17413, 
EPA  believes  that  reductions  achievable 
by  an  oxygenated  fuels  program  are 
essential  to  bring  about  timely 
attainment  in  the  Maricopa  CO 
nonattainment  area,  because  no  other 
measures  short  of  severe  draconian 
controls  are  available  to  achieve 
attainment  by  the  end  of  1991.  Short  of 
such  severe  alternatives,  only  an 
oxygenated  fuels  program, 
supplemented  by  other  measures  like 
loaded-mode  I/M  testing  and  travel 
reduction  ordinances,  can  provide  the  22 
percent  CO  reduction  necessary  for 
attainment  in  1991  without  unacceptable 
socioeconomic  impacts.  In  order  to  lay 
the  procedural  foundation  for  final 
approval  of  new  legislation,  EPA  listed 
several  conditions  or  restrictions  on  its 
proposed  finding  that  an  oxygenated 
fuels  program  is  "necessary"  within  the 
meaning  of  section  211(c)(4)(C).  EPA 
believes  that  H.B.  2206  meets  those 
conditions.  At  proposal  the  Agency 
indicated  that  some  of  the  bills  then 
before  the  Arizona  legislature  contained 
elements  that  exceeded  the 
requirements  for  timely  attainment.  EPA 
then  solicited  comment  on  whether,  if 
some  elements  in  the  final  legislation 
exceeded  the  minimum  program 
necessary  for  timely  attainment,  the 
Agency  should  treat  those  elements  as 
separable  from  the  remainder  of  the 
program  and  withhold  the  "necessity" 
finding  for  them.  53  PR  17413-17414. 

EPA  has  examined  H.B.  2206  and 
believes  that  two  elements  of  the 
legislation,  if  viewed  in  isolation  from 
the  remainder,  arguably  require 
reductions  beyond  the  minimum  that 
would  produce  timely  attainment.  First, 
the  averaging  requirement  of  section  41- 
2124  might,  if  triggered,  produce  more 
CO  reduction  in  the  January  through 
March  period  than  is  strictly  needed  for 
timely  attainment.  Second,  the  set-aside 
authority  of  sections  78-2071  through 
78-2708  might,  if  exercised,  make  it 
possible  for  more  fuel  to  be  blended  to 
higher  oxygen  levels  than  might 
otherwise  be  the  case. 

In  light  of  the  process  that  led  to  the 
State's  enactment  of  H.B.  2206.  however. 
EPA  has  concluded  that  these  two 
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elements  must  be  viewed  as  integral 
parts  of  the  legislation  adopted  by 
Arizona  and  that,  because  the 
legislation  consists  primarily  of 
elements  essential  to  timely  attainment, 
EPA  should  find  the  legislation  as  a 
whole  "necessary"  to  achieve  the  CO 
standard.  A  review  of  the  legislative 
activity  leading  to  the  enactment  of  the 
law  demonstrates  that  the  final 
legislation  reflects  a  balance  aimed  at 
assuring  the  widest  possible  availability 
of  alternative  types  of  oxygenated  fuels 
in  the  Maricopa  County  petroleum 
market.  In  fact,  the  Agency  believes  that 
a  primary  reason  that  the  legislature 
successfully  formulated  the  necessary 
oxygenated  fuels  program  is  that  it  was 
able  to  reach  a  consensus  ensuring  the 
introduction  of  a  significant  amount  of 
fuels  with  alcohol  into  the  area.  Because 
both  of  the  program  elements  described 
above  appear  to  have  been  adopted  for 
the  purpose  of  meeting  this  alcohol- 
related  goal,  and  since  that  goal  itself 
seems  to  have  been  critical  to  enactment 
of  the  legislation  as  a  whole.  EPA 
believes  it  would  be  inappropriate  to 
conclude  that  those  elements  were  not 
themselves  "necessary"  to  achieve  the 
standard,  within  the  meaning  of  section 
211(a)(4)(C). ='  Indeed,  to  withhold  the 
"necessity"  finding  from  those  two 
elements  would  reflect  a 
misunderstanding  of  the  process  that  led 
to  the  enactment  of  H.B.  2206.  For  these 
reasons,  EPA  finds  that  the  oxygenated 
fuels  program  as  a  whole  contained  in 
H.B.  2206  is  "necessary  to  achieve 
attainment"  of  the  CO  standard  in  the 
Maricopa  nonattainment  area. 

II.  Evaluation  of  State  SIP  Submittals 

On  October  5. 1987.  the  State  of 
Arizona  submitted  the  MAG  1987 
Carbon  Monoxide  Plan  for  the  Maricopa 
County  Area  and  parts  of  Arizona 
Senate  Bill  1360  as  revisions  to  the  SIP. 
On  May  16, 1988.  EPA  explicitly 
proposed  to  assign  specific  emission 
reduction  credits  to  several  of  the 
measures  in  the  plan  and  the  bill.  EPA 
also  proposed  to  approve  the  resolutions 
of  commitment  in  the  SIP  to  implement 
control  measures  which  were  passed  by 
the  jurisdictions  in  Maricopa  County  as 
well  as  other  State  and  local  agencies. 

On  July  18, 1988,  the  State  submitted 
portions  of  Arizona  H.B.  2206  and  on 
July  22.  1988.  the  Stale  submitted 
additional  portions  of  H.B.  2206  as  well 
as  a  demonstration  that  the  measures  in 
the  1987  SIP  submittal  combined  with 
measures  in  the  new  submittals  provide 


for  attainment  of  the  CO  standard  in 
Maricopa  County  by  the  end  of  1991. 
Also  accompanying  the  July  22. 1988  SIP 
submittal  were  workplans  from  agencies 
having  responsibility  for  implementing 
parts  of  H.B.  2206.  These  workplans 
express  each  agency's  intent  to  carry 
out  the  legislation  and  are  included  in 
the  technical  support  document  (TSD) 
for  this  notice. 

Immediately  following  is  a  more 
detailed  evaluation  of  the  measures  in 
the  SIP  submittals.  Table  1  is  a  complete 
list  of  the  measures  for  which  EPA  today 
is  approving  specific  emission  reduction 
credits. 

Table  1.— Control  Measures  Being 
Approved  for  Specific  Emission  Re- 
duction Credits 

[in  percent) 


Measure 


Emission 
reduction 


1987  SIP  Submittal 

1987  l/M  legislation 

Short-range  transit  improvements 

Expanded  MAG  regional  ridesharing 
program 

High-occupancy-vehicle  lanes  on 
freeways 

Freeway  surveillance,  ramp,  meter- 
ing, and  signage 

Increased  bicycle  use 

Pedestnan  travel 

Conversion  ol  buses  to  alterr\ative 
fuels 

Alternative  wor1<  tiours 


1988  SIP  Submittals 

Oxygenated  fuels: 

Sun  waiver  approved  ' 

Sun  waiver  denied 

Loaded-mode  l/M  testing 

Travel  reduction  program 

Total: 

Sun  waiver  approved 

Sun  waiver  denied 


1991     1995 


2.1 

.1 


NA 

NA 
.2 
.1 

.1 
1.1 


16.20 

1426 

4.0 

1.8 


1.8 

.1 

.5 
3 

.1 
.2 
.1 

3 
1.0 


15.35 
13.17 

59 

2.1 


24  1 
223 


25  7 
23  8 


■•  Till'  A>!rni:y  miBhl  hdve  concluded  iilliiTwisi.'  if 
Ihc  lull  hiid  i:(insislod  primarily  of  clemi-nls  not 
lechniciilly  m-cess.iry  for  aMainmenl.  but  II. D.  Z2i)H 
is  not  Ihiil  ciisr. 


'  Sun  Refining  Marketing  Company  waiver  request 
to  EPA  to  add  15  percent  MTBE  by  volume  to 
unleaded  fuel. 


A.  Control  Measure  Evaluation 
Measures  in  the  1987  SIP  Submittal 

The  MAG  recommended  a  list  of  45 
transportation  and  mobile  source 
control  measures  for  inclusion  in  its 
final  carbon  monoxide  plan.  These 
measures  included  expansion  of  the  I/M 
program  boundaries,  improvements  to 
transit  and  ridesharing  programs,  trip 
reduction  ordinances,  public  awareness 
programs,  a  voluntary  no-drive-day 
program,  parking  management,  high- 
occupancy-vehicle  (HOV)  facilities, 
traffic  flow  improvements,  pedestrian 
and  bicycle  travel  amenities,  alternative 
fuels,  alternative  work  hours,  changes  in 
land  use  policies,  winter  daylight 


savings  time,  and  miscellaneous  other 
measures.  A  complete  list  of  these 
measures  can  be  found  in  the  TSD. 

In  1987,  the  Arizona  State  Legislature 
passed  SB.  1360.  This  legislation 
required,  among  other  things, 
enhancements  to  the  State  I/M  program, 
alternative  workhours  for  public 
employees,  and  purchase  of  only  clean- 
fuel  buses  by  public  agencies  after 
January  1990.  Emission  reduction  credits 
for  these  measures  were  taken  in  the 
MAG  plan. 

The  State  submitted  the  final  MAG 
CO  plan  and  S.B.  1360  to  EPA  as 
revisions  to  the  Arizona  CO  SIP  on 
October  5.  1987.  Included  in  this  SIP 
submittal  are  resolutions  passed  by  the 
MAG  member  jurisdictions  that 
contained  commitments  to  implement 
measures  in  the  MAG  plan.  Resolutions 
or  letters  of  commitments  are  also 
included  from  the  MAG  Regional 
Council,  the  Phoenix  Metropolition 
Chamber  of  Commerce,  the  Regional 
Public  Transportation  Authoirty  (RPTA). 
the  Arizona  Department  of 
Transportation,  and  the  two  local  Air 
Force  Bases.  EPA  is  taking  action  today 
to  incorporate  these  resolutions  as  part 
of  the  Maricopa  SIP. 

From  its  review  of  the  specific 
commitments  in  the  plan  as  well  as 
actions  of  the  State  Legislature.  EPA 
proposed  on  May  16, 1988  to  credit  nine 
measures  as  part  of  the  Arizona  SIP. 
These  measures  are  the  I/M  program 
enhancements  in  S.B.  1360,*  short-range 
transit  improvements,  expanded 
ridesharing,  HOV  lanes,  freeway  flow 
improvements,  increased  bicycle  and 
pedestrian  travel,  conversion  of  buses  to 
alternative  fuels,  and  alternative 
workhours.  EPA  today  is  taking  action 
to  grant  these  measures  the  emission 
reduction  credits  listed  in  Table  1.  More 
detailed  information  on  EPA's  reasoning 
for  and  the  State's  commitments  to  each 
of  these  measures  is  discussed  in  the 
TSD. 

The  cities,  towns,  and  the  County  of 
Maricopa  also  made  commitments  to 
other  measures  (for  example:  Traffic 
flow  improvements,  educational 
programs,  and  city/county  employee 
programs)  that  will  contribute  to 
reductions  in  ambient  carbon  monoxide 
concentrations.  Unfortunately,  due  to 
the  nature  of  many  of  these  measures 
and  their  often  very  small  emission 
reductions,  specific  emission  reduction 
estimates  were  impossible  to  calculate. 
While  not  granting  specific  emission 
reduction  credits  for  these  measures. 


*  EPA  is  tdking  nnal  action  lo  approve  thfsc 
provisions  in  its  Tmal  action  on  the  Pima  CO  SIP 
elsewhere  in  today's  Federal  Register. 
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EPA  is  today  incorporating  these 
commitments  into  the  Maricopa  SIP. 

Measures  in  the  1988  SIP  Submittals 

In  June  of  this  year,  the  State 
Legislature  passed  H.B.  2206.  This  bill 
contains  the  authority  or  requirements 
for  an  oxygenated  fuels  program, 
loaded-mode  I/M  testing,  a  voluntary 
no-drive-day  program  in  both  Pima  and 
Maricopa  Counties,  and  a  travel 
reduction  program  in  Maricopa  County 
only.  On  July  18  and  22. 1988.  the  State 
submitted  portions  of  the  adopted  bill  to 
EPA  as  a  revision  to  both  the  Maricopa 
and  Pima  portions  of  the  Arizona  CO 
SIP.  Accompanying  the  July  22  SIP 
submittal  were  workplans  from  each  of 
the  agencies  charged  with  implementing 
a  program  or  part  of  a  program  under 
H.B.  2206.  These  workplans  clarify  each 
agency's  responsibilities  and  intents  on 
implementing  the  provisions  of  the  bill 
and  are  included  as  attachments  to  the 
TSD.  Below  is  a  short  description  of 
each  of  the  control  measures  in  H.B. 
2206. 

/.  Oxygenated  Fuels  Program.  H.B. 
2206  establishes  an  oxygenated  fuels 
program  for  the  CO  nonattainment  area 
of  Maricopa  County.  New  Section  41- 
2123  A,  Arizona  Revised  Statutes,  sets 
the  required  oxygen  content  of  leaded 
fuel  at  2.4  to  3.7  percent  by  weight. 
Unleaded  fuel  is  prohibited  from 
containing  less  than  1.9  percent  oxygen 
or  more  oxygen  than  allowed  by  the 
provisions  of  an  EPA  waiver  under 
section  211(f)  of  the  CAA,  i.e..  currently 
a  maximum  of  3.7  percent.  These 
restrictions  apply  from  and  after 
September  30  of  one  year  through  March 
31  of  the  next  year,  beginning  in  the  fall 
of  1989.  Section  41-2123  B  provides  that 
if  the  Sun  Refining  and  Marketing 
Company's  request  for  a  waiver  for  15 
percent  by  volume  MTBE  in  unleaded 
gasoline  (53  PR  11701  (April  8. 1988)  is 
approved  by  EPA.  the  oxygen  limits  will 
instead  be  2.3  to  3.7  percent  for  both 
leaded  and  unleaded  gasoline. 

New  section  41-2124  directs  the 
Arizona  Department  of  Transportation 
(ADOT)  to  enforce  a  higher  oxygen 
content  requirement  from  January  1 
through  March  31,  if  marketing  data  for 
the  preceding  October  and  November 
indicate  that  less  than  10  percent  of  fuel 
sold  contained  3.2  to  3.7  percent  oxygen. 
The  higher  oxygen  requirement  would 
be  enforced  through  averaging  over  the 
three  month  period.  The  oxygen 
requirement  is  to  be  set  by  ADOT  to 
ensure  that  18  percent  of  all  fuel  sold 
contains  between  3.2  and  3.7  percent 
oxygen.  The  averaging  requirement 
apparently  would  not  supersede  the 
requirement  that  each  quantity  of  fuel 
sold  also  meet  the  required  minimum 


and  maximum  oxygen  limits  in  section 
41-2123  A  or  B. 

New  sections  28-2701  through  28-2708 
establish  authority  for  the  Governor  to 
implement  a  set-aside  program  that 
effectively  insures  the  availability  of 
gasoline  suitable  for  blending  with 
alcohol,  if  the  ADOT  determines  a 
shortage  of  such  unblended  gasoline 
exists  during  the  mandatory  oxygenated 
fuels  period. 

Only  the  requirements  of  section  41- 
2123  A  and  B  can  be  credited  with  CO 
emission  reductions.  The  averaging 
requirement  of  section  41-2124  would,  if 
triggered,  produce  additional  CO 
reduction  but  only  in  the  January 
through  March  period.  However,  EPA 
has  no  assurance  that  this  requirement 
would  in  fact  be  triggered.  The  set-aside 
authority  of  sections  28-2071  through 
28-2708  would,  if  exercised,  make  it 
possible  for  more  fuel  to  be  blended  to 
higher  oxygen  levels  associated  with 
alcohol-based  blends  than  might 
otherwise  be  the  case  with  other 
gasoline  blends.  The  Governor  has  the 
discretionary  authority,  however,  to 
declare  a  shortage  and  order  the  set- 
aside  program  into  operation.  Even  if 
ordered,  EPA  has  received  no 
information  with  which  to  estimate  the 
degree  of  alcohol  blending  during  the 
entire  compliance  period,  as  discussed 
later  in  this  section. 

Before  presenting  EPA's  analysis  of 
the  Maricopa  County  program,  it  should 
be  noted  that  a  detailed  description  of 
oxygenated  fuels  and  their  effect  on 
motor  vehicle  emissions  is  contained  in 
EPAs  NPRM  of  May  16, 1988  (58  FR 
17378).  Also,  the  overall  methodology 
and  assumptions  for  evaluating  the  CO 
effects  of  the  oxygen  content  limits 
specified  in  section  41-2123  A  or  B  were 
proposed  at  17410  of  that  same  Federal 
Register  notice  and  clarified  by  a  memo 
from  Phil  Lorang.  Office  of  Mobile 
Sources.  EPA,  to  Wallace  Woo,  EPA 
Region  9  (June  22.  1988).  The  details  of 
the  methodology  are  contained  in  the 
TSD  for  this  action  and  will  not  be 
repeated  here.  The  interested  reader  is 
instead  referred  to  that  document. 
However,  the  basic  elements  of  EPA's 
evaluation  are  briefly  described  below. 

The  EPA  report,  "Guidance  on 
Estimating  Motor  Vehicle  Emission 
Reductions  From  the  Use  of  Alternative 
Fuels  and  Fuel  Blends."  January  29.  1988, 
EPA  -AA-TSS-PA-87-4,  is  the  basis  for 
the  calculation  of  CO  emission 
reductions.  The  guidance  in  this  report  is 
supplemented  with  the  following 
information  and  assumptions,  which 
pertain  to  the  specific  program 
contained  in  H.B.  2206. 


In  response  to  the  mandate  which 
specifies  different  oxygen  levels  for 
specific  grades  of  gasoline.  EPA 
assumes  that  catalyst  vehicles  will  u.se 
unleaded  gasoline  and  that  vehicles 
manufactured  without  a  catalyst  will 
use  leaded  fuel  with  an  allowance  for 
the  voluntary  use  of  unleaded  fuel.  EPA 
also  assumes  that,  in  the  near  term,  no 
switching  between  leaded  and  unleaded 
gasoline  will  occur  due  to  changes  in 
relative  price  or  consumer  desire  to  use 
or  avoid  one  type  or  level  of  oxygenate. 
Regarding  the  actual  oxyen  content, 
EPA  assumes  that  the  minimum  oxygen 
content  for  all  grades  of  gasoline  will  be 
met  using  MTBE  with  a  0.1  percent 
oxygen  safety  margin.*  This  assumption 
is  based  on  a  workplan  for 
implementation  of  H.B.  2206  contained 
in  Appendix  B.2  of  the  SIP  Addendum 
which  indicates  an  intent  by  the  Arizona 
Department  of  Weights  and  Measures 
(ADWM)  to  allow  no  enforcement 
tolerance  for  oxygen  content  so  that 
refiners  must  blend  to  a  slightly  higher 
oxygen  level  to  allow  for  measurement 
variability.  Additionally,  no  major  oil 
company,  other  sizable  gasoline 
marketer,  or  other  investor  indicated  in 
comments  on  EPAs  NPRM  that  it  will 
definitely  purchase  and  import  via 
pipeline  from  California  oxygen-free 
gasoline  for  resale  to  distributors  for  use 
in  alcohol  blending.  Thus,  EPA  is 
conservatively  assuming  that  no  alcohol 
blends  will  be  sold  in  the  Phoenix  area 
for  the  purposes  of  assigning  emission 
reduction  credits  to  the  program. 
Therefore,  if  the  Sun  waiver  is  not 
approved,  leaded  fuel  is  expected  to 
contain  a  level  of  MTBE  which  produces 
2.5  percent  oxygen  content  by  weight 
and  unleaded  fuel  is  expected  to  contain 
a  level  of  MTBE  which  produces  2.0 
percent  oxygen  by  weight.  If  the  Sun 
waiver  is  approved.  EPA  assumes  that 
all  fuel  will  contain  a  level  of  MTBE 
which  produces  2.4  percent  oxygen  by 
weight,  i.e.,  about  13.2  percent  MTBE  by 
volume  depending  on  the  density  of 
individual  batches  of  gasoline  used  in 
blending. 

With  respect  to  enforcement  of  the 
State's  program,  as  noted  above,  the 
ADWM  has  developed  a  workplan  for 
implementation  of  H.B.  2206  which 
contains  enforcement  provisions. 
Further.  H.B.  2206  appropriates 


^  RI'A  originHlly  Hssumed  leHtiod  fuel  would  he 
blended  wltti  ellianol  blend-s  However,  the 
".subsldntiiilly  similar"  restriction  of  section  211  of 
the  Clean  Air  Act  dues  not  apply  to  leaded  fuel,  so 
MTBF  can  legally  be  used  at  any  levels.  The  A^ent  y 
finds  the  current  MTBF  assumption  is  more  realistic 
and  more  conservative  regardinn  emission  benefits. 
See  the  TSD  for  details. 


resources  to  (he  Department  for  this 
purpose. 

Given  the  information  and 
assumptions  delineated  above,  the  fleet 
average  CO  emission  reduction  would 
be  14.28  percent  on  December  31, 1991  if 
the  Sun  waiver  is  not  approved.  If  the 
waiver  is  approved,  the  CO  reduction 
would  be  16.20  percent  on  that  date. 

The  actual  CO  reduction  in  Maricopa 
County  may  be  higher,  but  not  assuredly 
so.  If  a  10  percent  market  share  for 
alcohol  blends  is  in  fact  achieved 
throughout  the  six-month  mandate 
period,  the  3.4  to  3.7  percent  oxygen 
content  by  weight  normally  associated 
with  such  fuel  would  provide  greater  CO 
benefits  than  the  smaller  values 
assumed  by  EPA  for  MTBE  blends.  For 
example,  if  the  Sun  waiver  is  approved 
and  a  10  percent  alcohol  blend  market 
share  actually  occurs  throughout  the  six- 
month  period,  the  fleet  CO  reduction  in 
December  1991  would  be  16.7  percent. 
However.  EPA  has  no  evidence  that  this 
will  in  fact  occur  for  the  entire 
compliance  period,  so  this  estimate  is 
provided  for  illustration  only,  and  is  not 
part  of  the  basis  for  SIP  approval. 

2.  Loaded-Mode  Inspection  and 
Maintenance  Testing.  Currently  the 
Arizona  I/M  program  passes  or  fails 
vehicles  based  on  their  exhaust 
emission  concentrations  under  curb-idle 
conditions.  Section  18  of  H.B.  2206 
amends  Section  49-542  F  of  the  Arizona 
Revised  Statutes,  to  require,  beginning 
on  January  1. 1989.  that  1981  and  newer 
vehicles  pass  both  a  curb-idle  mode  and 
a  loaded-mode  emissions  test  (i.e.,  a  test 
conducted  while  a  vehicle  is  operating 
under  load  on  a  dynamometer  to 
simulate  actual  driving  conditions).  To 
avoid  the  need  for  dynamometers  at  the 
fleet  operators'  test  sites  fleet  operators 
who  have  obtained  a  permit  to  test  their 
own  vehicles  are  allowed  to  substitute  a 
2500  revolutions  per  minute  mode  for  the 
loaded-mode  portion  of  the  test. 

EPA  has  calculated  the  expected 
incremental  benefit  of  loaded-mode 
testing  using  MOBILES  which  contains 
EPA's  standard  estimates  of  the  I/M 
reductions  for  both  idle  and  loaded-plus- 
idle  testing.  Inputs  for  average  speed, 
registration  mix,  tampering/misfueling 
rates,  and  I/M  stringency  were  those 
recommended  by  the  Arizona 
Department  of  Environmental  Quality  as 
being  representative  for  Phoenix.  The 
incremental  CO  reductions  from  loaded- 
mode  testing  were  calculated  by  EPA  to 
be  4.0  percent  in  1991  and  5.9  percent  in 
1995.'' A  more  complete  discussion  of 


factors  related  to  this  calculation  is 
contained  in  the  TSD. 

The  May  16, 1988  NPRM  stated  that 
EPA  might  go  directly  to  final  approval 
of  the  loaded-mode  testing  requirement 
then  being  considered  by  the  Arizona 
legislature.  EPA  is  today  approving  the 
loaded-mode  testing  requirement,  for 
both  Maricopa  and  Pima  Counties,  as 
part  of  the  Arizona  CO  SIP. 

3.  Travel  Reduction  Program.  H.B. 
2206  establishes  a  travel  reduction 
program  (TRP)  in  the  nonattainment 
area  of  Maricopa  County,  which  is  very 
similar  to  the  Pima  County  Travel 
Reduction  Ordinance.  The  legislation 
appoints  Maricopa  County  as  the 
implementing  and  enforcing  agency  and 
provides  funding  for  implementation 
through  the  State  Air  Quality  Fund. 

The  TRP  requires  all  employers  of  100 
or  more  full-time  equivalent  employees 
at  a  worksite  to  appoint  a  transportation 
coordinator,  distribute  information  on 
alternative  transportation  modes  to  their 
employees,  participate  in  surveys  of 
alternative-mode  usage  of  their 
employees,  and  develop  a  travel 
reduction  plan.  The  travel  reduction 
goals  in  the  program  are  a  5  percent 
reduction  in  single-occupant  vehicle 
trips  to  each  major  employer's  worksite 
in  the  first  year  and  an  additional  5 
percent  in  the  second  year.  Travel 
reduction  goals  in  the  third  and 
subsequent  years  are  to  be  set  by  the 
MAG  and  enacted  by  County  ordinance. 

Under  the  TRP.  major  responsibility 
for  overseeing  the  implementation  of  the 
program  is  held  by  the  travel  reduction 
program  regional  task  force.  This  task 
force,  the  exact  composition  of  which  is 
to  be  decided  by  the  Maricopa  Board  of 
Supervisors,  may  have  representatives 
of  major  employers,  development 
owners,  Maricopa  County  jurisdictions, 
and  public  interest  groups.  Duties  of  the 
task  force  include  reviewing  surveys 
and  travel  reduction  plans  and  requiring 
employers  to  revise  unapprovable  and/ 
or  inadequate  plans.  The  task  force  is 
also  responsible  for  recommending  that 
enforcement  actions  be  initiated.  The 
task  force  makes  recommendations  to 
the  existing  County  Air  Quality 
Advisory  Committee,  a  volunteer 
committee  which  currently  provides 
recommendations  to  the  Maricopa 
Board  of  Supervisors  on  air  quality  rules 
and  regulations. 


'^  In  H  suhsequpril  Federal  Reginter  nolire.  EPA 
plans  to  propose  lo  nmend  ihe  existing  loaded-mode 
lest  procedure  contuined  in  40  CIR  Part  85.  Subpart 
W  The  proposed  changes  will  pjiminHle 


discrepancies  between  Arizona's  loaded-mode 
testing  protocol  and  EPA's  requirements,  thereby 
ensuring  continued  performance  warranty  coverage 
for  potentially  affected  consumers.  The  minor 
revisions  presently  being  contemplated  do  not 
change  the  CO  benefit  being  credited  to  Arizona's 
loaded-mode  testing  requiremenl  and.  therefore,  the 
amendment  is  not  an  issue  in  today's  action. 


Violations  of  the  TRP  are  punishable 
by  civil  penalties  of  up  to  $350  per  day. 
Violations  include  failure  to  designate  a 
transportation  coordinator,  to 
disseminate  information,  to  submit  an 
approvable  trip  reduction  plan,  or  to 
implement  such  a  plan.  Failure  of  a 
major  employer  to  achieve  the  goal  is 
not  considered  a  violation  of  the  TRP 
although  it  does  trigger  mandatory  and 
specific  revisions  to  the  employer's 
travel  reduction  plan. 

In  a  letter  dated  July  22. 1988.  the 
County  outlined  its  expected  budget  and 
staffing  for  implementing  the  TRP  as 
well  as  a  schedule  for  working  with 
employers.  Staffing  for  the  program  will 
be  located  in  the  Bureau  of  Air  Quality 
Control  with  additional  contracted 
services  from  the  Regional 
Transportation  Authority.  The  County  is 
currently  scheduled  to  provide  major 
employers  with  survey  forms  by  the 
second  week  of  February  1989.  After 
that,  the  County  will  provide  major 
employers  with  survey  forms  as  soon  as 
the  provisions  of  H.B.  2206  allow. 

In  overall  concept  the  TRP  is  similar 
to  the  proposed  Federal  trip  reduction 
regulation  and  the  MAG  model  trip 
reduction  ordinance  discussed  at  length 
in  the  proposal  for  today's  notice.  The 
requirements  in  all  three  apply  to 
employers  with  more  than  100 
employees  at  a  worksite  and  include  the 
appointment  of  an  employer 
transportation  coordinator,  the  annual 
dissemination  of  information  on 
alternative  transportation  modes  to 
employees,  annual  surveys  of  employee 
commute  modes,  and  the  annual 
preparation,  submittal,  and 
implementation  of  a  trip  reduction  plan 
that  includes  a  report  on  the  current 
year's  program.  The  trip  reduction  goals 
are  the  same  in  all  three  programs.  AH 
three  enforce  on  the  failure  of  an 
employer  to  meet  the  requirements 
listed  above.  While  EPA  did  propose  in 
its  trip  reduction  regulation  to  enforce 
on  failure  to  meet  the  goal,  the  MAG 
model  and  the  TRP  do  not.  The  TRP 
does  require,  however,  that  employers 
who  have  failed  to  meet  the  annual 
travel  reduction  goal  implement  a 
specified  number  of  travel  reduction 
strategies.  This  automatic  trigger 
functions  similarly  to  enforcement  of  the 
goal.  (See  the  subsection  "Trip/Travel 
Reduction  Program  "  under  the  Response 
to  Comment  section  of  this  notice  for 
more  information.) 

In  its  May  16  notice,  EPA  proposed  to 
grant  an  emission  reduction  credit  of  1.8 
percent  in  1991  to  the  MAG  model  trip 
reduction  ordinance  and  calculated  the 
same  emission  credit  for  its  own 
proposed  regulation.  Because  the  TRP 
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covers  the  same  employers  at  the  same 
trip  reduction  goal  as  both  the  MAG 
model  and  the  federal  regulation.  EPA  is 
granting  a  1991  emission  reduction 
credit  of  1.8  percent  to  the  program. 

4.  Voluntary  No-Drive-Day  Program. 
In  its  1987  SIP  submittal,  MAG  and  the 
State  took  a  substantial  emission 
reduction  credit  for  a  voluntary  no- 
drive-day  program  in  Maricopa  County. 
As  described  in  that  SIP  submittal,  the 
program  was  a  joint  undertaking  of  the 
Phoenix  Metropolitan  Chamber  of 
Commerce,  the  Regional  Public 
Transportation  Authority,  and  the 
Arizona  Office  of  Energy.  The  SIP 
submittal,  however,  contained  no  long- 
term  funding  commitment  for  the 
program.  EPA's  review  of  the  proposed 
voluntary  no-drive-day  program  raised 
three  concerns,  and  in  May  1988,  EPA 
proposed  not  to  approve  the  program  as 
part  of  the  SIP.  The  three  concerns  were 
assurance  of  adequate  annual  funding, 
the  existence  of  an  institutional 
framework  meeting  the  requirements  of 
CAA  section  172(b)(10),  and  the 
development  of  a  monitoring  program  to 
assess  and  verify  the  impact  of  the 
program. 

H.B.  2206  in  section  17  requires  a 
County  with  a  population  of  more  than 
400,000  (effectively  Pima  and  Maricopa 
Counties)  to  institute  a  voluntary  no- 
drive-day  program.  With  the  County 
having  clear  responsibility  for 
implementation,  the  program  meets  the 
institutional  requirements  of  CAA 
section  172(b)(10).  H.R.  2206  also 
requires  the  DEQ  to  fund  the  voluntary 
no-drive-day  programs  from  the  Air 
Quality  Fund;  therefore,  long-term 
funding  of  the  program  is  assured.  Based 
on  these  two  changes,  EPA  is  approving 
the  voluntary  no-drive-day  program  as 
part  of  the  SIP  for  both  Maricopa  and 
Pima  Counties:  however,  because  a 
monitoring  protocol  to  assess  and  verify 
the  impact  of  the  program  is  still  lacking. 
EPA  is  not  at  this  time  approving  a 
specific  emission  reduction  credit  for  the 
program.  Before  EPA  can  approve  a 
specific  emission  reduction  credit  for 
this  measure,  the  State  must  submit  a 
monitoring  protocol  for  the  program  and 
any  supporting  documentation  on  the 
effectiveness  of  such  a  program  in 
Maricopa  or  Pima  County.  Should  the 
State  submit  this  information.  EPA  will 
at  that  time  revisit  the  issue  of  an 
emission  reduction  credit  in  the 
Maricopa  SIP  for  a  voluntary  no-drive- 
day  program. 

5.  Other  Measures.  In  addition  to  the 
voluntary  no-drive-day  measure,  EPA  is 
also  approving  as  part  of  the  SIP,  but 
without  allotting  emission  reductions 
credit,  the  public  education  program  for 


oxygenated  fuels,  incentives  for  the  use 
of  compressed  natural  gas  in  vehicle 
fleets,  allocation  of  moneys  rom  the  Air 
Quality  Fund  for  public  transit  projects 
and  encouragement  of  vanpools  for 
County  and  State  employees.  H.B.  2206 
provides  the  legislative  authority  for 
these  programs  and  specifically 
allocates  moneys  from  the  Air  Quality 
Fund  to  the  agencies  which  will 
implement  them.  H.B.  2206  allows 
subsidies,  in  the  form  of  payment  to 
third-party  companies  and  tax 
deductions,  as  incentives  for  County, 
State  and  private  employers, 
respectively,  to  encourage  the  use  of 
vanpools  for  employees.  Although  the 
emission  reduction  impacts  for  these 
measures  has  not  been  determined.  EPA 
believes  these  measures  support  the 
attainment  and  maintenance 
demonstrations  in  the  SIP  and 
demonstrate  the  wide  range  of  efforts 
the  State  has  taken  to  improve  CO  in 
Maricopa  County. 

6.  New  Source  Review.  On  June  1, 
1988.  the  State  submitted  a  letter  from 
itself,  and  on  July  22, 1988.  the  State 
submitted  a  letter  from  Maricopa 
County.  These  letters  make  certain 
commitments  regarding  implementation 
of  the  State  and  Maricopa  NSR  rules 
pursuant  to  the  understandings  in  EPA's 
1983  proposed  approval  of  those  rules. 
Based  upon  these  letters,  EPA  is  taking 
final  action  to  approve  the  Maricopa 
NSR  rules  and,  elsewhere  in  the  Federal 
Register  today,  EPA  is  taking  final 
action  to  approve  the  State  NSR  rules. 
These  commitment  letters,  which  are 
appended  to  the  technical  support 
document  for  this  notice,  concern  stack 
heights,  temporary  sources,  growth 
allowances,  net  emission  decreases, 
reasonable  further  progress,  volatile 
organic  compounds,  stationary  sources, 
allowable  offsets,  permittee 
responsibility,  and  visibility  protection. 
Both  letters  have  been  forwarded  to  the 
Office  of  the  Federal  Register  for 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations  as  enforceable 
components  of  the  Maricopa  CO  SIP.  As 
such  they  are  federally  enforceable 
against  both  Maricopa  County  and  the 
State  of  Arizona  under  sections  113  and 
304  of  the  Act.  The  commitments  are 
also  enforceable  through  citizen  suit 
under  section  304  of  the  Act. 

B.  Demonstration  of  Attainment. 
Maintenance  and  RFP 

In  its  May  16. 1988  NPRM.  EPA 
concluded  that  any  approvable  SIP 
submitted  by  the  State  must 
demonstrate  attainment  of  the  CO 
standard  by  December  31,  1991.  EPAs 
evaluation  of  the  air  quality  analysis  in 
the  MAG  plan  indicates  that  a  22.0 


percent  reduction  in  the  1991  baseline 
CO  emissions  is  needed  to  demonstrate 
attainment  of  the  8-hour  CO  NAAQS  by 
December  31. 1991. 

Table  1  is  a  list  of  the  control 
measures  which  were  submitted  by  the 
State  and  to  which  EPA  is  granting 
specific  emission  reductions  credit  in 
this  notice.  EPA  calculates  that  these 
measures  will  reduce  CO  emissions  by 
22.3  percent  in  1991  if  the  Sun  Waiver  is 
denied  and  24.1  percent  in  1991  if  the 
Sun  Waiver  is  approved.  These 
reductions  are  sufficient  to  reduce  the 
ambient  CO  concentrations  in  Maricopa 
County  to  below  the  NAAQS  by  the  end 
of  1991.  If  the  Sun  Waiver  is  approved. 
EPA  projects  that  attainment  will  be 
achieved  by  mid  1991.  In  Table  1.  the 
total  emission  reductions  are  not  a  sum 
of  the  individual  emission  reductions 
because  measures  that  control  tailpipe 
emissions  (e.g.  oxygenated  fuels,  and  the 
I/M  program)  reduce  the  emission 
reduction  impact  of  measures  which 
control  VMT  (transit,  and  the  travel 
reduction  program). 

EPA  has  concluded  that  a 
demonstration  of  maintenance  for  10 
years  after  the  date  of  approval  is 
sufficient  for  the  Maricopa  SIP.  Because 
the  Maricopa  plan  does  not  provide 
modeling  results  past  1995,  EPA  has 
used  available  data  to  forecast  the 
expected  ambient  air  quality  from  the 
latest  date  in  the  plan,  1995,  to  1998. 

The  major  factor  influencing  CO  air 
quality  in  Maricopa  is  mobile  sources. 
IJsing  VMT  growth  projections  and  the 
expected  reductions  from  the  FMVCP, 
EPA  estimates  that  the  second 
maximum  concentration  at  the  design 
monitor  would  be  10.0  ppm  in  1998 
assuming  reductions  from  only  the 
FMVCP,  the  State's  I/M  program 
(including  loaded-mode  testing  and  the 
1987  legislation),  and  the  freeway  build- 
out.  A  10.0  ppm  reading  would  require  a 
reduction  of  10.3  percent  in  CO 
emissions  from  other  SIP  measures  in 
order  to  show  continued  maintenance 
with  the  9.0  ppm  CO  NAAQS.  The 
oxygenated  fuels  program  alone  will 
achieve  a  12.46  percent  reduction 
(assuming  the  Sun  Waiver  is  denied)  in 
1998.  This  reduction  is  sufficient  by 
itself  to  show  continued  maintenance. 
Because  the  estimates  of  the  emission 
reductions  from  other  measures  rely  on 
State-performed  modeling  which  is 
unavailable  for  the  period  after  1995.  the 
1998  impacts  of  the  other  measures  in 
the  SIP  cannot  be  determined:  however, 
these  measures  will  continue  to  provide 
additional  emission  reductions  through 
1998. 

Section  172  of  the  CAA  requires  that 
state  implementation  plans  demonstrate 


reasonable  further  progress  (RFP).  RFP 
is  defined  in  section  171(1)  as  "annual 
incremental  reductions  in  emissions  of 
the  applicable  air  pollutant  (including 
substantial  reductions  in  the  early  years 
following  approval  *  *  *  and  regular 
reductions  thereafter)  *  *  *".  During  the 
CO  season  of  1988/89.  the  1987  I/M 
program,  loaded-mode  I/M  testing 
(scheduled  to  begin  January  1. 1989). 
short-range  transit  improvements, 
regional  ridesharing.  bicycle  and 
pedestrian  improvements,  and 
alternative  work  hours  will  provide 
emission  reductions.  In  addition,  a 
voluntary  no-drive-day  program  and  the 
voluntary  introduction  of  oxygenated 
fuels  may  also  provide  emission 
reductions  during  this  season. 

During  the  1989/90  CO  season,  the 
above  measures  as  well  as  the  then 
mandatory  oxygenated  fuels  program, 
and  the  initiation  of  the  travel  reduction 
program  will  provide  increasing 
emission  reductions.  In  fact  during  this 
season,  less  than  fourteen  months  after 
today's  approval,  the  mandatory 
oxygenated  fuels  program  will  provide 
the  majority  of  the  emission  reductions 
needed  for  attainment  by  the  end  of 
1991.  In  1990/91.  higher  goals  in  the 
travel  reduction  program  will  continue 
to  reduce  ambient  CO  concentrations. 
By  the  1991/92  season,  the  projected 
date  of  attainment,  the  complete  control 
strategy  will  provide  sufficient  emission 
reduction  to  demonstrate  attainment. 

Even  without  these  SIP  measures,  the 
modeling  performed  for  the  plan 
demonstrates  that  considerable  progress 
wjll  be  achieved  in  reducing  emissions 
in  Maricopa  County  with  only  the 
"baseline"  measures — FMVCP.  the  pre- 
1987  I/M  program,  and  the  freeway 
build-out — despite  high  growth  rates  in 
VMT.  The  modeling  shows  that  a  34 
percent  reduction  in  emissions  was 
needed  to  demonstrate  attainment  in 
1987,  25.6  percent  is  needed  to 
demonstrate  in  1990.  and  22.0  percent  in 
1991.  In  addition,  H.B.  2206  requires  that 
the  oxygenated  fuels  program,  the  travel 
reduction  program,  and  the  loaded-mode 
testing  start  in  1989 — more  than  two 
years  before  the  date  of  attainment. 
Finally,  the  majority  of  the  other  SIP 
commitments  specifiCLlly  listed  in  Table 
1  are  already  being  implemented  and 
are  providing  emission  reductions.  All 
these  factors  provide  sufficient  evidence 
that  the  plan  demonstrates  RFP  and 
meets  the  requirement  for  "substantial 
reductions  in  the  early  years." 

III.  Response  to  Comments 

FPA  received  a  considerable  number 
of  comments  in  response  to  its  May  16 
NPRM.  Comments  were  made  both  in 
writing  and  at  a  June  10. 1988.  public 


hearing  in  Maricopa  County.  The 
majority  of  the  comments  received  dealt 
specifically  with  the  two  federal 
measures  that  EPA  proposed  to 
promulgate  in  its  FIP.  Most  of  these 
comments  are  made  moot  by  EPA's 
action  today  to  withdraw  the  FIP  in 
preference  to  the  State  plan.  However, 
some  of  the  comments  received  address 
the  SIP  submittals  or  bear  on  EPA's 
finding  that  the  SIP  is  fully  approvable 
under  section  110  and  Part  D  of  the 
CAA.  EPA's  response  to  those 
comments  are  given  below.  A  summary 
of  pertinent  comments  received  on  the 
May  16  notice  can  be  found  in  the 
technical  support  document  for  this 
rulemaking. 

A.  Legal  Issues 

Attainment  Date 

The  ACLPI  commented  that  the 
attainment  date  for  the  Maricopa  area 
should  not  be  three  years  from  the  date 
of  SIP  approval.  ACLPI  argued  that  after 
passage  of  the  statutory  Part  D 
attainment  dates,  EPA  should  interpret 
the  Act  as  requiring  attainment  at  the 
soonest  time,  essentially  without  regard 
to  practicalities  in  order  to  implement 
Congressional  intent  in  setting  the 
original  deadlines.  As  EPA  previously 
explained  in  full,  EPA  believes  that  after 
December  31. 1987,  a  SIP  needs  to 
demonstrate  attainment  no  more  quickly 
than  as  "expeditiously  as  practicable" 
but  by  certain  fixed  dates.  See  EPA's 
proposed  po8t-1987  attainment  policy,  52 
FR  45044.  45049  (November  24, 1987), 
and  the  proposal  for  today's  action,  53 
FR  17378. 17381  (May  16, 1988).  for  a  full 
discussion  of  EPA's  legal  interpretation. 

If  EPA  were  to  adopt  ACLPI's  position 
that  posf-1987  planning  should  provide 
for  attainment  at  the  soonest  time,  many 
post-1987  nonattainment  areas  would 
have  to  resort  to  draconian  measures 
with  drastic  social  and  economic 
impacts — such  as  plant  closings, 
gasoline  rationing  and  mandatory  no- 
drive  restrictions — simply  because  such 
measures  are  physically  available  to 
bring  about  attainment.  EPA  does  not 
believe  that  Congress,  if  it  had 
addressed  the  po8t-1987  nonattainment 
situation  now  being  faced,  would  have 
required  such  a  result,  even  after 
passage  of  the  Part  D  dates.  EPA 
believes  that  Congress  would  instead 
have  regarded  the  "as  expeditiously  as 
practicable  "  requirement  to  be  still  in 
place,  albeit  bounded  in  situations,  such 
as  that  of  Maricopya  County,  by  fixed 
attainment  deadlines. 

ACLPI  cites  American  Lung 
Association  v.  Kean.  18  Envtl.  L-Rptr. 
20317(D.N.I.  1987),  in  support  of  its 
position.  ACLPI  misinterprets  that  case. 


That  case  in  fact  interprets  the  Act  to 
require  "SIP  implementation  as 
expeditiously  as  practicable'  aheT 
December  31. 1987."  American  Lung 
Association,  id.  at  20317  (emphasis 
added).  The  case  does  not  require  SIP 
implementation  more  rapidly  than 
practicable  and  does  not  set  any  outside 
date  for  attainment  in  the  event  no  near 
term  date  is  practicable.  This  case  is 
therefore  consistent  with  EPA's  position; 
indeed,  the  "as  expeditiously  as 
practicable"  formulation  would  actually 
allow  for  a  much  longer  attainment 
period  in  very  severe  nonattainment 
areas. 

The  Maricopa  County  SIP  that  EPA  is 
approving  today  provides  for  attainment 
by  1991.  EPA  believes  that  this  is  the 
appropriate  attainment  date  for  the  area 
in  light  of  the  Agency's  conclusion  that 
no  measures  beyond  those  already 
included  in  the  Maricopa  SIP  are  both 
practicable  and  would  advance  that 
attainment  date.  ACLPI  suggests  a 
number  of  measures  that  it  believes  are 
available  that  together  might  advance 
the  attainment  date  for  the  Maricopa 
area.  EPA  cannot  now  conclude  that  any 
of  these  measures  are  both  practicable 
and  sufficient  to  materially  advance  the 
attainment  date. 

Specifically,  ACLPI  suggests  an 
immediate,  major  expansion  of  the 
transit  system,  a  rigorous  program  of 
parking  controls,  exclusive  bus  lanes, 
winter  daylight  savings  time,  mandatory 
no-drive  days,  and  a  statewide  I/M 
program.  The  Maricopa  SIP  already 
contains  some  measures  for  expanded 
mass  transit  and  HOV  lanes.  EPA  does 
not  believe  there  are  grounds  to 
conclude  that  the  substantial  expansion 
of  the  transit  system  that  would  be 
necessary  to  advance  the  attainment 
date  from  1991  could  practicably  be 
implemented  in  the  short  time  between 
now  and  the  end  of  1990.  EPA  cannot 
require  a  state  to  observe  winter 
daylight  savings  time  since  authority  to 
establish  or  regulate  daylight  savings 
time  is  reserved  to  the  U.S.  Department 
of  Transportation's  (USDOT)  Office  of 
General  Counsel  under  the  1966  Uniform 
Time  Act.  EPA  believes  that  any 
program  to  create  parking  controls, 
mandatory  no-drive-days  and  exclusive 
bus  lanes  could  not  materially  advance 
the  attainment  date,  unless  it  were  so 
stringent  as  to  create  the  type  of  public 
uproar  that  EPA  faced  when  it 
promulgated  such  measures  in  FIPs  in 
the  1970s.  In  light  of  that  experience, 
EPA  cannot  conclude  that  such  stringent 
programs  would  be  practicable  to 
implement.  Beyond  that,  the  Maricopa 
SIP  already  contains  the  most  stringent 
I/M  program  in  the  country,  and  it  has 
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recently  been  expanded  to  include  a 
loaded-mode  testing  feature.  Although 
further  expansion  of  the  program  might 
be  practicable,  EPA  cannot  conclude 
from  its  experience  with  other  states' 
less  stringent  programs  that  a  significant 
expansion  in  Arizona's  tough  program  is 
certainly  practicable.  Therefore,  EPA 
believes  that  the  1991  date  derived  by 
analogy  to  sections  nO(a)(2)(A)  and 
110(e)  is  the  appropriate  attainment  date 
for  the  Maricopa  area. 

Reasonable  Further  Progress 

ACLPl  commented  that  the  proposed 
plan  did  not  provide  for  reasonable 
further  progress  towards  attainment. 
EPA  does  not  agree.  The  expanded  I/M 
program,  transit  improvements, 
ridesharing  program,  increased  bicycle 
and  pedestrian  travel,  fleet  conversions, 
alternative  work  hours,  trip  reduction 
ordinances  and  the  FMVCP  will  together 
provide  measurable  emissions 
reductions  throughout  1989  and  1990.  It 
is  true  that  the  bulk  of  the  emissions 
reductions  will  result  from  the 
oxygenated  fuels  program,  which  will 
only  be  voluntary  in  the  1988/89  CO 
season.  However,  EPA  expects  that  the 
voluntary  program  will  still  provide 
some  reductions  in  1988/89  season  and 
sizable  emissions  reductions  will  result 
from  the  mandatory  program  beginning 
in  the  1989/90  CO  season.  Together 
these  measures  provide  for  reasonable 
further  progress  towards  attainment. 

Reasonably  Available  Control  Measures 

ACLPI  commented  that  the  Maricopa 
CO  SIP  does  not  provide  for 
implementation  of  all  reasonably 
available  control  measures  (RACM)  as 
required  by  section  172(b)(2)  of  the  Act. 
ACLPI  specifically  refers  to  transit 
improvements  and  parking  controls  as 
reasonably  available  measures. 

EPA  has  long  interpreted  section 
172(b)(2)  as  requiring  implementation  of 
only  those  available  controls  necessary 
to  provide  for  attainment  by  the 
applicable  attainment  date.  This  is 
because  it  would  not  be  reasonable  to 
require  states  to  implement  measures 
that,  although  technologically  available, 
would  not  materially  advance  an  area's 
attainment  date.  See  EPA's  General 
Preamble  on  Part  D  SIP  preparation,  44 
FR  20372.  20375  (April  4. 1979). 

As  explained  above.  EPA  does  not 
believe  it  has  grounds  to  conclude  that 
any  combination  of  clearly  praticable 
measures  would  provide  for  attainment 
in  the  Maricopa  area  before  1991.  EPA 
believes  that  the  approvable  measures 
in  the  Mareicopa  SIP  provide  for 
attainment  as  expeditiously  as 
practicable  and  that  therefore  any 
adtlitional  potentially  available 


measures  would  not  be  necessary  to 
achieve  timely  attainment  and 
consequently  would  not  be  required  as 
RACM. 

Maintenance 

Two  commenters  addressed  the  issue 
of  maintenance  of  the  CO  standard. 
ACLPI  commented  that  the  maintenance 
demonstration  in  the  Maricopa  plan  is 
inadequate  because  it  is  not  supported 
by  the  record  and  does  not  cover  a 
sufficiently  long  period  of  time.  EPA 
disagrees.  The  maintenance 
demonstration  is  based  on  the  modeling 
and  emissions  projections  in  the  MAG 
plan  and  EPA's  own  projections  based 
on  the  data  in  the  MAG  plan.  These 
projections  indicate  that  the  Maricopa 
area  will  maintain  the  CO  standard  until 
at  least  1998.  This  demonstration  covers 
the  ten-year  time  period  which  EPA 
proposed  as  appropriate  for  a 
maintenance  demonstration  in  its 
proposed  po8t-1987  CO/Ozone  policy. 
ACLPI  commented  that  a  maintenance 
demonstration  should  not  be  limited  to 
ten  years  but  should  instead  extend  to 
the  limit  of  technical  feasibility.  On  the 
other  hand,  the  USDOT  commented  that 
EPA  should  not  apply  the  maintenance 
requirements  of  its  proposed  post-1987 
policy  to  any  areas  until  the  Agency  has 
finalized  the  policy.  EPA  believes  that 
given  these  conflicting  public  comments 
the  use  of  a  ten-year  maintenance 
demonstration  is  appropriate.  Although 
the  post-1987  policy  is  not  yet  final.  EPA 
believes  that  projections  extending  ten 
years  are  technically  reliable  and 
provide  a  manageable  planning  period. 
Projections  beyond  that  period  become 
too  speculative  to  be  reliable. 

Moreover,  although  the  Act  requires 
SIPs  to  contain  a  demonstration  of 
maintenance  of  the  standards,  the  Act 
nowhere  indicates  the  length  of  time 
such  demonstrations  should  cover. 

Where  the  statute  is  unclear,  EPA 
must  fill  any  gaps  using  a  rule  of 
reasonableness.  See  Chevron  v.  NRDC. 
467  U.S.  837  (1984).  As  reflected  in  the 
proposed  post-1987  policy,  and  because 
projections  of  source  growth  and 
emissions  reductions  beyond  ten  years 
are  too  speculative,  EPA  has  determined 
that  a  ten-year  period  is  a  reasonable 
period  for  a  maintenance  demonstration 
in  Maricopa  County  and  that  requiring  a 
demonstration  extending  more  than  ten 
years  would  not  be  reasonable. 

In  supplemental  comments  ACLPI 
pointed  to  40  CFR  51.42  in  support  of  its 
assertion  that  at  least  a  20-year 
maintenance  demonstration  would  be 
appropriate.  That  provision  is  part  of 
EPA's  1975  maintenance  program.  The 
entire  program,  however,  has  been 
effectively  superseded  by  the  1977  CAA 


amendments  and  creation  of  Part  D  and 
the  section  107  nonattainment  area 
designations.  The  reference  to 
maintenance  in  Part  D  (section  172)  and 
the  entire  planning  scheme  in  Part  D 
were  created  in  light  of  the  failures  of 
the  1970's  efforts  to  produce  sound  state 
plans.  They  were  not  intended  as  a 
ratification  of  EPA's  approach  to  these 
issues  in  the  previous  years.  While  in 
1975  EPA  apparently  believed  that  a  20- 
year  maintenance  demonstration  would 
be  desirable  and  feasible.  EPA  now 
views  the  issues  differently.  Upon 
subsequent  reflection,  in  light  of  the 
Agency's  post-1977  experience  with 
computer  models  for  projecting  mobile 
source  emissions  and  with  the 
inaccurate  growth  projections  in  the 
initial  round  of  Part  D  SIPs,  EPA 
currently  concludes  that  projections 
beyond  10  years  are  simply  too 
speculative.  The  Agency's  recent 
conclusions  are  reflected  in  the 
proposed  post-1987  policy.  For  these 
reasons,  EPA  believes  at  this  time  that  a 
maintenance  demonstration  through 
1998  is  adequate  for  the  Maricopa  area. 
Finally  EPA  notes  that  the  Maricopa 
SIP  which  EPA  is  approving  today 
includes  several  recently-adopted 
meaures  to  which  EPA  had  not  assigned 
emission  reduction  credit  in  the 
proposal  for  this  action.  These  are  the 
voluntary  no-drive-day  program  and  the 
requirement  under  the  oxygenated  fuels 
program  for  a  specific  market  share  of 
alcohol  blends.  EPA  is  not  relying  upon 
any  reductions  from  these  new 
measures  to  bring  about  attainment. 
However,  the  emission  reductions  from 
these  measures  will  be  available  as 
additional  assurances  that  the  Maricopa 
area  will  continue  to  maintain  the  CO 
standard  into  the  future. 

New  Source  Review  (NSR) 

ACLPI  commented  that  EPA  could  not 
approve  the  Maricopa  CO  SIP  and  lift 
the  construction  ban  in  Maricopa 
County  so  long  as  the  plan  lacks  an 
approvable  NSR  component.  EPA  has 
reviewed  the  Maricopa  NSR  program 
and  has  determined  that  it  can  be  fully 
approved  based  upon  Maricopa 
County's  and  the  State  of  Arizona's 
commitments  to  interpret  the  regulation 
consistent  with  EPA's  requirements.  The 
State  submitted  a  letter  from  itself  on 
June  1, 1988,  and  a  letter  from  Maricopa 
County  on  July  22, 1988.  which  make  the 
necessary  commitments.  These 
commitment  letters,  which  have  been 
appended  to  the  TSD  for  this  notice, 
have  been  forwarded  to  the  Office  of 
Federal  Register  for  incorporation  by 
reference  into  the  Code  of  Federal 
Regulations  as  enforceable  component 
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of  the  Maricopa  CO  SIP.  As  such  are 
enforceable  against  Maricopa  County 
and  the  State  of  Arizona  under  sections 
113  and  304  of  the  Act  and  will 
effectively  control  any  court's 
interpretation  of  the  State's  and 
County's  intent  under  the  NSR  rules. 

ACLPI  also  commented  that  the 
Maricopa  CO  plan  does  not  meet  the 
requirement  of  section  172(b)(ll)(A)  that 
the  NSR  program  require  a 
demonstration  that  the  benefits  of  a 
proposed  source  significantly  outweigh 
the  environmental  and  social  costs 
imposed  by  the  source.  Section 
172(b)(ll)(A)  technically  does  not  apply 
at  all  to  Maricopa.  The  section  only 
applies  by  its  own  terms  to  areas  that 
received  attainment  date  extensions  to 
1987.  EPA  has  stated,  however,  that 
generally  SIPs  for  areas  that  failed  to 
attain  in  1982  as  planned  would  have  to 
meet  all  requirements  applicable  to 
extension  areas  in  order  to  demonstrate 
timely  attainment.  See  Guidance 
Document  for  Correction  of  Part  D  SIPs 
for  Nonaltainment  Areas,  Jariuary  27, 
1984.  The  Arizona  NSR  proj^ram  does 
require  a  demonstration  that  the 
benefits  of  a  proposed  project  outweigh 
the  project's  environmental  costs.  P'PA 
concludes  that  with  that  provision 
Arizona's  NSR  program  adequately 
complies  with  EPA's  policy  that  non- 
extension  areas  that  failed  to  attain 
generally  meet  the  Part  D  requirements 
for  extension  areas  to  demonstrate 
attainment. 

Contingency  Plan 

ACI.PI  commented  that  the  Maricopa 
plan  does  not  include  adequate 
contingency  provisions.  The  ACLPI  also 
commented  that  EPA  should  adopt  a 
contingency  plan  because  of  uncertainty 
of  emission  reduction  estimates  and 
should  ensure  that  it  is  legally 
enforceable  and  self-implementing.  In  its 
1981  guidance  on  SIP  preparation,  EPA 
indicated  that  all  Part  D  SIPs  should 
contain  contingency  measures  to 
compensate  for  unanticipated  shortfalls 
in  planned  emission  reductions. 
Although  not  directly  required  by  the 
CAA,  EPA  believed  that  such  measures 
would  be  appropriate  to  provide 
assurance  that  an  area  would  achieve 
timely  attainment.  It  is  true  that  the 
contingency  provisions  in  the  Maricopa 
SIP  are  not  extensive.  However,  as 
mentioned  above,  the  recently  adopted 
Arizona  legislation  mandates  two 
measures  that  EPA  had  not  previously 
included  in  the  Maricopa  attainment 
demonstration.  These  measures  are  a 
requirement  for  a  minimum  market 
share  of  alcohol  blends  and  the 
voluntary  no-drivc-day  program. 
Although  EPA  cannot  assign  specific 


emission  reduction  credits  to  these 
programs  as  part  of  this  final  action, 
they  can  result  in  additional  emission 
reductions  beyond  those  necessary  to 
achieve  timely  attainment  and  may 
offset  unanticipated  shortfalls  in 
planned  emission  reductions.  These 
measures,  which  have  already  been 
adopted,  will  adequately  serve  the 
function  of  the  contingency  provisions 
EPA  contemplated  in  1981  in 
conjunction  with  the  contingency 
measures  in  the  MAG  plan. 

Conformity  Provisions 

Two  commenters  addressed  the  plan's 
conformity  provisions.  (See  discussion 
of  section  176(c)  and  conformity 
generally  in  the  May  16. 1988  proposal.) 
ACLPI  commented  that  the  provisions 
were  inadequate,  presumably  because 
they  failed  to  fully  meet  EPA's  1981 
guidance  establishing  criteria  for 
approval  of  1982  plan  revisions  as 
indicated  in  the  proposal,  and  therefore 
EPA  should  promulgate  conformity 
provisions.  On  the  other  hand,  USDOT 
commented  that  FPA  should  not  require 
that  the  Maricopa  plan  contain  the 
conformity  provisions  outlined  in  either 
the  proposed  post-1987  policy  of  EPA's 
April  1, 1980,  A.N'PRM  on  conformity 
requirements.  USDOT  claims 
transportation  actions  are  excluded 
from  the  1980  ANPRM  because  of  the 
June  12. 1980,  USDOT/EPA  agreement 
and  that  they  also  excluded  from  the 
proposed  post-1987  policy. 

Compliance  with  section  176(c)  of  the 
Act  concerning  confumiity  is  primarily 
the  responsibility  of  the  various  federal 
agencies  and  metropolitan  planning 
organizations  approving  or  funding 
prc'jects.  EP.'Vs  pcilicy  is  to  require 
conformity  requirements  in  SIPs  as 
needed  to  protect  the  air  quality 
standards.  The  control  measures  in  the 
Maricopa  SIP  are  basically  all 
transportation  related  measures.  The 
conformity  provisions  in  the  Maricopa 
SIP  are  adequate  to  insure  compliance 
with  section  176(c)  in  Maricopa  County. 
EPA  will  continue  to  work  with 
Maricopa  County  to  incorporate 
additional  conformity  procedures  and 
criteria  consistent  with  all  outstanding 
EPA  guidance  as  appropriate  in  light  of 
the  Agency's  conclusions  on  conformity 
issues  in  its  final  post-1987  ozone/CO 
policy  when  it  is  published.  See  52  FR 
45044  (November  24, 1987). 

Highway  Funding  Sanctions 

Several  commenters  addressed  the 
proposed  funding  sanctions.  ACLPI 
strongly  supported  the  termination  of 
highway  assistance,  while  USDOT 
asserted  that  section  170(a)  highway 
funding  sanctions  are  not  available  at 


all  in  the  period  beyond  1987.  Several 
local  agencies  and  the  State  opposed  the 
imposition  of  sanctions  because  they 
believe  the  State  was  making 
reasonable  efforts  to  develop  an 
approvable  SIP.  Since  EPA  is  today 
approving  the  Maricopa  CO  SIP.  the 
Agency  is  withdrawing  its  proposal  to 
impose  funding  sanctions:  therefore, 
these  comments  are  moot. 

B.  Oxy^evoted  Fuels 

The  Agency's  oxygenated  fuels 
proposal  included  a  description  of  the 
assumptions  and  methods  that  EPA 
intended  to  use  in  evaluating  the 
specific  elements  of  any  subsequently 
adopted  State  program.  Several 
comments  were  received  on  this 
methodology,  although  significantly 
more  general  comments  were  received 
on  the  federal  proposal.  Of  these,  the 
only  comments  that  appear  directly 
relevant  to  the  approvability  of  the  SIP 
pertain  to  the  proposed  October  1989 
implementation  date  of  the  fuels 
program,  which  was  both  originally 
proposed  by  EPA  and  chosen  by 
Arizona.  The  basic  question  to  be 
resolved  is  whether  the  effective  date 
represents  progress  toward  attainment 
as  expeditiously  as  practicable. 

in  evaluating  this  issue,  EPA  finds  it 
particularly  important  to  note  that  the 
State's  program  will  likely  result  in  the 
oxygen  content  of  all  gasoline  in  the 
Maricopa  County  nonattainment  area 
being  substiintially  above  the  levels 
found  in  conver:tional  fuels  during  the 
mandatory  compliance  period.  This 
could  result  in  a  significant  amount  of 
new  facilities  being  added  to  the 
Phoenix  petroleum  terminal,  or  to 
refineries  servicing  the  area,  to  produce 
the  requisite  oxygenated  fules,  i.e.,  the 
blending  of  MTBE  and/or  alcohol  with 
gasoline.  Such  a  situation  is  not 
dissimilar  to  that  expected  under  the 
federal  proposal,  which  prompted  FJ'A 
to  orignially  select,  and  most 
commenters  to  support,  the  October 
1989  implementation  date.  Furthermore, 
many  commenters  pointed  out  the 
importance  of  instituting  an  oxygenated 
fuels  program  that  minimizes  the  risk  for 
fuel  supply  disruptions,  prevents 
unnecessary  price  increases,  and  has  a 
high  degree  of  pubhc  acceptance.  EPA 
concurs  and  believes  that  the 
approximately  one  year  leadtime 
afforded  by  the  October  1989  date 
should  be  adequate  to  achieve  these 
goals.  On  the  other  hand,  the  available 
information  does  not  provide  an 
adequate  basis  to  concKide  that  a 
significant  acceleration  in  the  date  is 
possible  without  jtopordizing  these 
objectives.  Therefore,  the  effective  da4e 
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for  Arizona's  oxygenated  fuels  program 
appears  reasonable  to  allow  for  the 
orderly  transition  from  conventional  to 
oxygenated  gasolines. 

The  remaining  comments  primarily 
related  to  EPA's  January  1968  guidance 
for  calculating  CO  reduction  benefits 
from  alternative  fuels,  or  to  concerns 
associated  with  the  relatively  high 
average  oxygen  content  and  likely  large 
mark' t  share  for  alcohol  blends  under 
the  federal  proposal.  The  comments 
pertaining  to  the  Agency's  emission 
reduction  methodology  for  oxygenated 
fuels  will  be  considered  in  a  separate 
action,  along  with  other  information  that 
has  become  available  since  the  guidance 
was  formulated.  These  comments  do  not 
call  info  question  EPA's  action  on  the 
SIP,  primarily  because  the  suggested 
revisions  to  the  guidance  would  likely 
increase  the  estimated  CO  benefits  for 
the  program  contained  in  the  SIP.  The 
comments  pertaining  to  the  relatively 
high  oxygen  content  of  EPA's  proposal 
are  also  not  directly  relevant  to  the  SIP, 
because  the  State  program  has  less 
stringent  oxygen  requirements.  As  a 
result,  the  Agency  expects  that  the 
majority  of  gasoline  sold  in  Phoenix 
during  the  wintertime  compliance  period 
will  contain  MTBE.  which  is  widely 
regarded  as  a  fully  satisfactory 
oxygenating  compound. 

A  more  complete  discussion  of  these 
and  other  comments  is  contained  in  the 
TSD  for  today's  action. 

C.  Trip/Travel  Reduction  Programs 

EPA  received  a  number  of  comments 
on  the  proposed  federal  trip  reduction 
regulation  and  the  State  travel  reduction 
program.  These  comments  fell  into  one 
of  three  categories.  The  first  category 
are  positions  and  support  for  those 
positions  on  whether  EPA  should 
promulgate  in  its  FIP  a  more  stringent 
oxygenated  fuels  program  in  lieu  of  a 
federal  trip  reduction  regulation.  EPA 
had  specifically  asked  in  its  proposal  for 
comments  on  this  issue.  The  second 
category  are  conunents  on  specific 
aspects  of  the  proposed  federal 
regulation  such  as  area  of  coverage  and 
whether  enforcement  under  CAA 
section  113  is  appropriate  for  such  a 
regulation.  The  final  category  are 
comments  that  deal  with  aspects  of  the 
State's  travel  reduction  program. 

Because  EPA  is  promulgating  neither 
a  trip  reduction  regulation  nor  an 
oxygenated  fuels  program,  issues  raised 
on  trip  reduction  regulation  versus 
higher  oxygen  levels  are  moot  as  are 
issues  on  specific  aspects  of  the  federal 
regulation.  The  final  category  of 
comments  bear  on  EPA's  ability  to 
approve  the  State's  travel  reduction 


legislation  under  section  172  and  are 
addressed  below. 

ACLPI  stated  in  its  comments  that  the 
State's  legislation  failed  in  two  ways  to 
meet  the  section  172(b)(10)  criteria 
that — as  ACLPI  writes — "all  control 
measures  be  supported  by  legally 
enforceable  requirements,  schedules 
and  timetables  for  compliance." 

ACLPI  claims  that  H.B.  2206,  which 
contains  the  travel  reduction  program, 
does  not  set  dates  by  which  employers' 
travel  reduction  plans  must  be 
submitted.  While  EPA  agrees  that  the 
legislation  does  not  set  specific  dates  on 
which  the  requirements  of  the  program 
must  be  met  by  major  employers,  EPA 
disagrees,  with  the  implication  that 
there  is  no  enforceable  schedule  in  the 
travel  reduction  program.  In  section  49- 
588,  each  major  employer  is  required  to 
prepare  and  submit  a  travel  reduction 
plan  in  each  year  of  the  regional 
program.  By  definition  (see  section  49- 
581(16)),  the  regional  program  is  to  begin 
in  January  1989.  Taken  together,  this 
language  requires  that  every  employer 
who  is  a  major  employer  in  1989  prepare 
and  submit  a  travel  reduction  plan  by 
the  end  of  1989.  While  the  legislation 
does  give  the  County  great  discretion  on 
the  exact  date  travel  reduction  plans 
must  be  submitted,  it  does  constrain  the 
overall  timeframe  therefore  does  not 
pose  an  issue  under  the  CAA  section 
172(b)(10)  requirement  for  schedules  and 
timetables  for  compliance.  In  addition,  a 
letter  from  Maricopa  County  submitted 
with  the  July  25. 1988  SIP  submittal 
indicates  that  the  County  will  begin  the 
program  as  soon  as  H.B.  2206  allows, 
i.e.,  January  1, 1989. 

ACLPI  further  commented  that 
because  there  were  no  sanctions  against 
employers  for  failure  to  achieve  the  trip 
reduction  goal,  the  trip  reduction 
program  fails  to  meet  the  requirement 
that  all  control  measures  be  supported 
by  "legally  enforceable  requirements." 
EPA  disagrees.  In  a  very  real  sense  the 
TRP  does  impose  sanctions  against 
employers  failing  to  achieve  the  goal. 
The  TRP  requires  any  major  employer 
who  fails  to  meet  the  annual  trip 
reduction  goal  to  implement  a  specific 
number  of  trip  reduction  strategies:  Two 
in  the  first  year  of  the  regional  program, 
three  in  the  second,  and.  in  the  third  and 
subsequent  years,  the  strategies 
specified  by  the  TRP  Task  Force.  This 
process  of  triggering  an  automatic  and 
specific  revision  to  the  travel  reduction 
plan  deprives  an  employer  of  a  good 
part  of  its  discretion  under  the  program 
and  represents  a  powerful  incentive  for 
employers  to  achieve  the  goals.  Failure 
to  revise  the  plan  or  to  implement  the 
required  strategies  would  trigger  the 


enforcement  process  in  the  TRP,  which 
in  turn  will  itself  be  enforceable  by 
citizens  and  the  Administrator  under 
.sections  304  and  113  of  the  CAA.  EPA 
therefore  believes  that  the  TRP  meets 
the  Act's  requirement  concerning  legal 
enforceability. 

D.  Other  Comments 

EPA  received  three  comments 
regarding  the  benefits  to  be  obtained 
from  the  State's  I/M  program.  In  the 
NPRM,  EPA  noted  that  the  State  had 
made  an  adjustment  to  the  I/M  credits 
in  its  modeling.  This  adjustment  was  to 
freeze  the  I/M  benefits  for  vehicles 
which  had  been  in  the  I/M  program  for 
more  than  five  years.  EPA  stated  in  the 
NPRM  that  this  adjustment  was 
inconsistent  with  accepted  use  of 
M0BILE3  and,  fiirther,  that  the  State  did 
not  provide  EPA  with  any  data  showing 
that  such  effect  occurs  in  either  the 
Arizona  I/M  program  or  other  I/M 
programs  in  the  Country.  EPA,  therefore, 
recalculated  the  emission  reductions 
needed  for  attainment  excluding  this 
adjustment.  Excluding  the  adjustment 
lowered  the  percent  reduction  needed  to 
attain  the  CO  standards  in  1991. 

EPA  received  three  comments 
regarding  its  recalculation  of  the  I/M 
benefit.  The  State  and  MAG  commented 
that  MOBILE3  has  always  grossly 
underestimated  CO  concentrations  in 
Maricopa  County  and  that  the  State's 
modeling,  though  still  underestimating 
CO  concentrations,  has  proven  to  be 
considerably  more  accurate.  ACLPI 
commented  that  because  the  I/M 
program  has  been  operated  exclusively 
by  the  State  for  more  than  a  decade. 
EPA  is  not  in  the  position  to  question  the 
State's  conclusions  regarding  the 
emission  reductions  achievable  by  that 
program. 

The  State  has  not  provided  any 
emissions  data  to  support  the  accuracy 
of  freezing  1/M  benefits  after  a  vehicle 
has  been  in  the  program  five  years. 
M0BILE3,  the  mobile  source  emission 
factor  model — including  the  routines  to 
calculate  I/M  credits — was  developed 
by  EPA  after  extensive  public  input.  In 
the  face  of  no  State  data  to  support  its 
contention  that  MOBILE3 
underestimates  CO  concentrations  in 
Maricopa  County.  EPA  must  stay  with 
its  publicly  debated  policy  on  the  use  of 
M0BILE3  when  determining  the 
minimum  reductions  needed  for 
attainment.  However,  the  State  is  free  to 
base  its  own  planning  on  the  higher 
emission  reduction  targets  derived  from 
its  assumptions  about  I/M  benefits.  EPA 
encourages  them  to  do  so;  however,  in 
determining  the  approvability  of  the 
attainment  demonstration  in  the 
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Maricopa  SIP.  EPA  will  rely  on  its  policy 
on  calculating  I/M  benefits. 

In  supplementary  comments,  ACLPl 
gave  new  vehicle  miles  traveled  (VMT) 
numbers  for  Maricopa  County  which  are 
higher  than  the  numbers  in  the  Maricopa 
plan.  ACLPl  commented  that  because 
the  SIP  underestimates  the  VMT 
numbers,  EPA  should  disapprove  the 
attainment  demonstration  in  the  SIP  and 
adopt  additional  FIP  measures  to 
address  the  increased  emissions  from 
the  VMT  growth. 

The  simple  existence  of  higher  VMT 
numbers  does  not  lead  to  the  conclusion 
that  the  attainment  demonstration  in  the 
MAG  plan  is  inadequate  and  that 
additional  FIP  or  SIP  control  measures 
are  needed.  The  VMT  numbers  supplied 
by  ACLPl  show  a  substantial  increase  in 
baseline  (1985)  VMT  numbers.  Changes 
in  the  baseline  data  affect  the  model 
evaluation  and  thus  the  future-year 
modeling  and  the  emission  reduction 
needed  for  attainment  in  unpredictable 
ways.  Depending  on  the  spatial 
distribution  of  the  VMT  and  the  effect 
on  regional  speeds,  the  emission 
reduction  needed  for  attainment  could 
increase,  decrease  or  remain  the  same. 
Simply  stated,  the  effect  on  the 
attainment  number  of  the  VMT 
increases  presented  by  ACLPl  is 
indeterminate  lacking  a  completely  new 
modeling  exercise. 

Given  that  this  new  VMT  data  has 
appeared  near  the  conclusion  of  the 
current  SIP  planning  process  and  the 
data's  impact  on  the  SIP  is 
indeterminate,  the  issue  faced  by  EPA  is 
what  is  the  most  appropriate  use  of  this 
new  data.  When  determining  the 
emission  reductions  needed  for 
attainment,  the  State  and  MAG  did  use 
the  most  current  data  then  available. 
After  completing  the  modeling  in  the 
spring  of  1987,  the  State  did  revise  the 
modeling  results  to  reflect  higher  VMT 
figures  that  had  then  just  become 
available.  The  State  has  now  submitted 
its  complete  plan  which  includes  an 
adopted  control  strategy  sufficient  to 
demonstrate  attainment  using  the  best 
data  available  when  the  control  strategy 
was  developed.  In  this  situation,  EPA 
believes  the  most  appropriate  response 
to  this  new  growth  data  is  not  to  delay 
approval  of  the  SIP  but  rather  to  use  the 
new  data  in  the  next  round  of  planning 
as  the  Slate  is  already  planning  to  do. 

In  its  comment  regarding  the  CO  plan 
attainment  demonstration,  ACLPl  states 
that  the  mode!  is  based  on  an 
unrepresentative  design  value.  ACLPl 
cites  1984  monitored  values  of  20  ppm 
(high)  and  19  ppm  (2nd.  high)  from  the 
West  Indian  School  microscale  site  as 
the  values  which  should  have  been 
considered  for  the  design  day. 


When  a  design  value  is  selected  from 
a  multi-year  data  base.  EPA  policy 
dictates  that  the  second-highest 
concentration  be  used  as  the  design 
value  on  which  to  base  a  CO  SIP.  In  the 
MAG  CO  plan,  a  1985  monitored  value 
of  18.5  ppm  was  used  as  the  design 
value.  This  value  is  essentially  the  same 
as  using  the  second-high  1984  value  of 
19  ppm,  although  it  must  be  noted  this  is 
not  the  reason  for  its  selection.  The 
State,  in  agreement  with  EPA,  decided 
upon  the  Urban  Airshed  Model  for 
modeling  the  SIP  control  strategy  and 
initiated  an  intensive  air  quality  and 
meteorological  sampling  program  to 
acquire  the  data  necessary  to  provide 
the  inputs  to  the  model.  The  design 
value  was  selected  by  the  State  from 
this  1985  data  base  as  being  the  most 
representative  value  on  which  to  model 
a  control  strategy.  EPA  agrees  with  the 
State's  judgment  about  the 
representativeness  of  the  1985  data. 

IV.  Summary  of  Final  Action 

In  todays's  notice,  EPA  is  taking  final 
action  to  approve  the  revisions  to  the 
carbon  monoxide  state  implementation 
plan  for  the  Maricopa  nonattainment 
area  which  were  submitted  by  the  State 
of  Arizona  on  October  5, 1987,  and  July 
18  and  22, 1988.  Specifically,  EPA  is 
approving  and  incorporating  by 
reference  into  the  SIP  the  MAG  1987 
Carbon  Monoxide  Plan  for  the  Maricopa 
County  Area  (including  the  resolutions 
of  commitments  contained  in  that  plan) 
and  portions  of  Arizona  S.B.  1360  and 
H.B.  2206.  In  addition,  EPA  is  approving 
specific  emission  reduction  credits  for 
the  following  measures:  The  1987  I/M 
program  improvements,  short-range 
transit  improvements,  expanded 
ridesharing,  HOV  lanes,  freeway  flow 
improvements,  increased  bicycle  usage, 
pedestrian  travel  improvements, 
conversion  of  buses  to  alternative  fuels, 
alternative  work  hours,  oxygenated 
fuels  program,  loaded-mode  I/M  testing 
(which  also  applies  to  both  Maricopa 
and  Pima  Counties),  and  a  travel 
reduction  program.  The  specific 
emission  reduction  credits  for  these 
measures  are  listed  in  Table  1  of  this 
notice.  EPA  is  also  approving  as  part  of 
the  SIP,  but  without  emission  reduction 
credits,  the  voluntary  no-drive-day 
program  (which  applies  to  both 
Maricopa  and  Pima  Counties),  the 
minimum  gasohol  market  share 
requirment,  public  education  programs 
for  oxygenated  fuels,  incentives  for  the 
use  of  compressed  natural  gas  in  vehicle 
fleets,  public  transit  projects,  programs 
to  encourage  the  use  of  vanpools  for 
County,  State  and  private  employees, 
and  allocation  of  monies  from  the 
State's  Air  Quality  Fund  to  fund  several 


of  these  programs.  Finally,  EPA  is 
approving  the  Maricopa  County  NSR 
regulations. 

EPA's  evaluation  of  the  control 
strategy  submitted  by  the  State  shows 
that  these  measures  will  provide 
sufficient  emission  reductions  to  attain 
the  CO  standards  in  Maricopa  County 
by  December  31. 1991,  maintain  the 
standards  until  after  1998,  and  provide 
RFP  between  plan  approval  and 
attainment.  Therefore.  EPA  is  today 
approving  the  State's  demonstration  of 
attainment. 

With  these  actions,  EPA  is  approving 
the  Maricopa  portion  of  the  Arizona  CO 
SIP  as  fully  meeting  the  requirements  of 
section  110  and  Part  D  of  the  CAA.  With 
this  full  approval,  EPA  is  withdrawing 
the  federal  implementation  plan  that  it 
proposed  on  May  16, 1988.  EPA  is  also 
lifting  the  CAA  section  110(a)(2)(I) 
construction  ban  imposed  in  Maricopa 
County  on  September  23, 1986.  and 
withdrawing  its  May  16. 1988,  proposal 
to  impose  highway  funding  restrictions 
under  section  176(a). 

VII.  Regulatory  Process 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  11, 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  Stale  of 
Arizona  was  approved  by  the  Director  of  ttie 
Federal  Register  on  July  1. 1982. 

Auttiorify:  42  U.S.C.  7401-7642. 
Lee  M.  Thomas, 
Administralur. 

Date:  August  4. 1988. 

Subpart  D  of  Part  52.  Chapter  I  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— I  AMENDED] 
Subpart  D— Arizona 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 
Authoritv:  42  L'.S.C.  7401-7642. 
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2.  Section  52.120  is  amended  by 
adding  paragraphs  (c)(55).  (57),  (60)(i)(B). 
{62)(i)(A)(2),  (65).  and  (66)(i)(B)  to  read 
as  follows: 

§52.120    Identification  Of  plan. 

***** 

(c)  *  *  * 

(55)  The  following  amendments  to  the 
plan  were  submitted  by  the  Governor's 
designee  on  March  4, 1983. 

(i)  Incorporation  by  Reference. 

(A)  Maricopa  County  Health 
Department,  Bureau  of  Air  Quality 
Control. 

(7)  New  or  amended  rule  21.0:  A-C, 
D.l.  a-d,  and  E  adopted  on  October  25, 
1982. 


(57)  The  following  amendments  to  the 
plan  were  submitted  by  the  Governor's 
designee  on  April  17, 1985. 

(i)  Incorporation  by  Reference. 

(A)  Maricopa  County  Health 
Department,  Bureau  of  Air  Quality 
Control. 

[1]  New  or  amended  regulations:  rule 
21.0:  D.l.,  D.l.e,  f.  and  g  adopted  on  )uiy 
9.1984. 

•  *  •  «  * 

(60)   *   *   * 

(i)  *   *   * 

(B)  The  Maricopa  Association  of 
Goverrunents  (MAG)  1987  Carbon 
Monoxide  (CO)  Plan  for  the  Maricopa 
County  Area.  MAG  CO  Plan 
Commitments  for  Implementation,  and 


Appendix  A  through  E,  Exhibit  4,  Exhibit 
D.  adopted  on  July  10. 1987. 

(62)  *   *   * 

(i)   *   *   * 
(A)   *   *   * 

[2]  Senate  Bill  1360:  Section  2:  ARS  9- 
500.03  (added).  Section  14:  ARS  41- 
796.01  (added);  Section  17:  49-^54 
(added),  Section  18:  4^-474.01  (added), 
and  Section  25:  ARS  49-571  (added), 
adopted  on  May  22. 1987. 

(63)  (Reservedl 

(64)  *   *   * 

(65)  The  following  amendments  to  the 
plan  were  submitted  by  the  Governor's 
designee  on  July  18, 1988. 

(i)  Incorporation  by  Reference. 

(A)  Arizona  Revised  Statutes. 

(7)  House  Bill  2206.  Section  2:  ARS  15- 
1627  (amended);  Section  6:  Title  28.  ARS 
Chapter  22,  Article  1.  ARS  28-2701.  ARS 
28-2702.  ARS  28-2703.  ARS  28-2704.  and 
ARS  28-2705  (added);  Section  7:  ARS 
41.101.03  (amended);  Section  9:  ARS  41- 

2065  (amended);  Section  10:  ARS  41- 

2066  (amended);  Section  11:  ARS  41- 
2083  (amended);  Section  13:  Title  41. 
Chapter  15.  Article  6.  ARS  41-2121:  Nos. 
1.  3.  4.  5.  6.  7.  8.  and  9.  ARS  41-2122,  ARS 
41-2123.  ARS  41-2124  (added);  Section 
15:  Title  49.  Chapter  3.  Article  1.  ARS 
49-403  to  4&-406  (added);  Section  17: 
Title  49.  Chapter  3.  Article  3.  ARS  49- 
506  (added);  Section  18:  ARS  49-542 
(amended);  Section  19:  ARS  49-550 
(amended);  Section  20:  ARS  49-551 
(amended);  Section  21:  Title  49.  Chapter 


3,  Article  5,  ARS  49-553  (added).  Section 
22:  ARS  49-571  (amended);  Section  23: 
Title  49.  Chapter  3,  Article  8,  ARS  49- 
581,  ARs  49-582.  ARS  49-583.  ARS  49- 
584,  ARS  49-585,  ARS  49-586,  ARS  49- 
588.  ARS  49-590.  and  ARS  49-593 
(added);  Section  25:  Definition  of  major 
employer,  Section  27:  Appropriations; 
Section  29:  Delayed  effective  dates, 
adopted  on  ]une  28, 1988. 
(66)  *  *  * 

(i)  *  *  * 

(B)  Letter  from  Maricopa  County 
Department  of  Health  Services.  Division 
of  Public  Health,  dated  April  28. 1988 
and  submitted  to  EPA  by  the  Arizona 
Department  of  Environmental  Quality 
July  25, 1988.  committing  to  administer 
the  New  Source  Review  provisions  of 
their  regulations,  consistent  with  EPA's 
requirements.  These  commitments  apply 
to  the  issuance  of.  or  revision  to.  permits 
for  any  source  which  is  a  major 
stationary  source  or  major  modification 
as  defined  in  the  Code  of  Federal 
Regulations,  Part  51.  Subpart  I. 

(C)  Addendum  to  MAG  1987  Carbon 
Monoxide  Plan  for  the  Maricopa  County 
Nonattainment  Area.  July  21. 1988 
(supplemental  information  related  to  the 
SIP  revision  of  July  la  1988). 

***** 

§52.124    [Removed] 

3.  Section  52.124(a)(1)  is  removed  and 
the  section  is  reserved. 

|FR  Doc.  88-18079  Filed  6-9-88;  9;46  am) 
BILUNG  COOE  6S60-a>-«i 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IFRL-3427-7J 

Approval  and  Promulgation  of 
implementation  Plans;  Arizona  State 
implementation  Plan  Revision;  Pima 
County  Carbon  IMonoxide  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  announces  EPA's 
proposed  action  to  approve  the  state 
implementation  plan  (SIP)  revisions 
submitted  by  Arizona  on  May  26  and 
July  18, 1988.  to  its  carbon  monoxide 
(CO)  plan  for  the  Tucson  CO  Planning 
Area  (Pima  County).  EPA  is  today 
proposing  to  approve  the  recently 
passed  State  oxygenated  fuels  program 
and  the  travel  reduction  ordinances 
adopted  by  Pima  County  jurisdictions  as 
additional  measures  for  the  Pima  CO 
SIP.  This  proposal  is  based  on  EPA's 
conclusion  that  these  additional 
measures  will  strengthen  the 
maintenance  demonstration  of  the  CO 
standard  consistent  with  the  ten-year 
maintenance  period  described  in  EPA's 
November  24.  1987  (52  FR  45044) 
proposal  on  post-1987  ozone/CO 
planning. 

DATE:  Comments  must  be  submitted  to 
EPA  at  the  address  below  by  September 
9.  1988. 

ADDRESSES:  Comments  on  this  proposal 
should  be  sent  to:  Regional 
Administiator,  Environmental  Protection 
Agency.  Region  9.  215  Fremont  Street, 
San  Francisco.  CA  94105.  Attn:  State 
Liaison  Section,  A-2-2,  Air  Management 
Division. 

Copies  of  the  submitted  plan  and 
EPA's  technical  support  document  (TSD) 
are  available  for  public  inspection 
during  normal  working  hours  at  the 
following  addresses: 
Environmental  Protection  Agency, 

Region  9.  215  Fremont  Street,  San 

Francisco,  CA  94105,  State  Liaison 

Section  (A-2-2).  Air  Management 

Division 
Arizona  Department  of  Environmental 

Quality.  Office  of  Air  Quality,  2005 

North  Central  Avenue.  6th  Floor, 

Phoenix,  AZ  85004 
Pima  Association  of  Governments,  177 

North  Church  Street,  4lh  Floor. 

Tucson.  AZ  85701 
FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  Woo.  Chief,  Stale  Liaison 
Section.  (A-2-2).  Environmental 
Protection  Agency.  Region  9.  215 


Fremont  Street.  San  Francisco,  CA 
94105.  (415)  974-7634.  FTS:  454-7634 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  separate  section  of  today's 
Federal  Register.  EPA  is  taking  final 
action  to  approve  SIP  revisions  that 
provide  for  attainment  of  the  carbon 
monoxide  standard  in  Pima  County  in 
1990  and  maintenance  of  that  standard 
through  1998.  EPA  is  proposing  in  this 
notice  to  approve  the  recently  passed 
State  oxygenated  fuels  program  and  the 
locally-adopted  travel  reduction 
ordinances  as  additional  measures  in 
the  Pima  CO  SIP.  Although  these  new 
measures  will  not  by  themselves  be 
sufficient  to  advance  the  1990 
attainment  date,  they  will  provide  extra 
assurances  that  Pima  County  will  attain 
the  CO  standard  in  1990  and  maintain  it 
thereafter.  The  demonstration  of 
maintenance  is  consistent  with  the  ten- 
year  period  described  in  EPA's 
November  24. 1987  proposal  on  post- 
1987  ozone/CO  planning.  Projections  of 
maintenance  beyond  ten  years  would  be 
too  speculative  to  be  reliable. 

The  measures  that  EPA  is  proposing 
to  approve  today  will  also  serve  the 
function  of  a  contingency  provision  EPA 
might  otherwise  require  to  insure  that 
additional  reductions  would  be 
forthcoming  in  the  event  of 
unanticipated  shortfalls  in  planned 
emission  reductions.  In  its  original 
guidance  on  preparation  of  SIPS  for 
areas  receiving  attainment  date 
extensions  to  1987.  EPA  called  for  such 
contingency  provisions  as  a  component 
of  an  approvable  attainment 
demonstration.  See  46  FR  7182  (January 
22. 1981).  EPA  subsequently  indicated 
that  areas  such  as  Pima  County  that  had 
not  obtained  an  attainment  date 
extension  but  failed  to  attain  by  1982 
would  generally  have  to  meet  all  of  the 
requirements  for  extension  areas  in 
order  to  demonstrate  timely  attainment. 
See  Guidance  Document  for  Correction 
of  Part  D  SIPs  for  Nonattainment  Areas, 
January  27, 1984.  The  measures  in 
today's  proposal  have  already  been 
adopted  and  will  provide  significant 
additional  emission  reductions  beyond 
in  the  CO  SIP  that  EPA  is  approving 
elsewhere  in  this  Federal  Register. 
These  additional  reductions  will  be 
available  to  compensate  for  any 
unanticipated  shortfalls  in  planned 
emission  reductions  and  will  thus  serve 
the  purpose  of  the  contingency 
provisions  EPA  contemplated  in  1981. 

II.  EPA  Evaluation 

Travpl  Reduction  Ordinances 

In  March  and  April  1988,  all  five 
jurisdictions  in  the  Pima  County 


nonattainment  area  (Pima  County, 
Tucson,  South  Tucson,  Marana,  and  Oro 
Valley)  individually  adopted  the  travel 
reduction  ordinance  (TRO)  developed 
by  the  Pima  Association  of 
Governments  (PAG).  Authority  for  local 
jurisdictions  to  adopt  and  enforce  TROs 
was  provided  in  S.B.  1360  and 
reconfirmed  in  H.B.  2206.  In  addition  to 
adopting  the  TRO.  each  of  the  five 
jurisdictions  signed  an 
intergovernmental  agreement  (IGA)  to 
jointly  implement  the  individual 
ordinances  through  PAG.  The  State 
submitted  the  adopted  TRO  and  IGA  to 
EPA  as  a  revision  to  the  Pima  County 
portion  of  the  Arizona  Carbon 
Monoxide  SIP  on  May  26. 1988. 

The  model  TRO  requires  all 
employers  of  100  or  more  fulltime 
equivalent  employees  at  a  worksite,  to 
distribute  information  on  alternative 
transportation  modes  to  their 
employees,  participate  in  surveys  of  the 
alternative-modes  usage  of  their 
employees,  and  develop  a  travel 
reduction  plan.  The  travel  reduction 
goals  in  the  ordinance  are  a  15  percent 
employee  participation  rate  in  the  first 
year  of  the  regional  program,  20  percent 
in  the  second,  25  percent  in  the  third, 
and  additional  1  percent  increases  in  the 
participation  rate  in  each  of  subsequent 
years  until  a  40  percent  participation 
rate  is  achieved.  Alternatively,  after  a  25 
percent  employees  participation  rate  is 
achieved,  an  employer  can  demonstrate 
an  annual  reduction  of  1.5  percent  in  the 
average  annual  vehicle  miles  traveled 
per  employee. 

Under  the  IGA,  the  TRO  will  be 
implemented  by  the  Pima  Assocation  of 
Governments.  While  a  committee  within 
PAG  will  recommend  enforcement 
actions,  actual  enforcement  powers  are 
retained  by  the  individual  jurisdictions. 
All  parties  to  the  IGA  have  agreed  to 
fund  the  travel  reduction  program  at 
PAG  and  have  already  allocated  funds 
for  the  program's  first  six  months.  In 
addition,  the  1988  Air  Quality 
Legislation  (H.B.  2206)  passed  by  the 
Arizona  Legislation  in  June  1988, 
requires  the  Director  of  the  Department 
of  Environmental  Quality  to  grant  funds 
from  the  Air  Quality  Fund  to  local 
jurisdictions  or  regional  planning 
agencies  to  implement  TROs. 

Additional  details  on  the  TRO  and 
IGA  can  be  found  in  the  technical 
support  document  (TSD)  for  this  notice. 

Oxygenated  Fuels  Program 

H.B.  2206  establishes  an  oxygenated 
fuels  program  for  the  CO  nonattainment 
area  of  Pima  County.  The  program  is 
composed  of  three  basic  parts.  First,  a 
new  section  41-2125  A  of  the  Arizona 
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Revised  Statutes  sets  the  required 
oxygen  content  of  leaded  or  unleaded 
gasoline  at  1.8  to  3.7  percent  by  weight. 
This  requirement  applies  from  and  after 
September  30  through  March  31, 
beginning  in  the  Fall  of  1990.  Second,  a 
new  section  41-2125  B  of  the  Arizona 
Revised  Statutes  advances  the  effective 
date  of  the  Pima  County  requirement  by 
one  year  (to  start  in  the  Fall  of  1989),  if  a 
CO  exceedance  occurs  between  October 
1988  and  March  1989,  or  if  the  Pima 
County  Board  of  Supervisors  and 
Tucson  City  Council  join  in  adopting  the 
earlier  effective  date  by  March  31, 1989. 
Third,  and  fmally,  new  sections  28-2701 
through  28-2708  of  the  Arizona  Revised 
Statutes  enable  the  Governor  to 
implement  a  State  set-aside  program 
that  effectively  insures  the  availability 
of  gasoline  suitable  for  blending  with 
alcohol,  if  the  Department  of 
Transportation  determines  a  shortage  of 
such  unblended  gasoline  exists  for 
compliance  with  the  mandatory 
oxygenated  fuels  period. 

Of  the  above  three  elements,  EPA  can 
grant  CO  emission  reduction  credits 
only  to  the  requirements  of  the  new 
section  41-2125  A.  The  possibility  of 
advancing  the  effective  date  of  the 
program  is  not  a  maintenance  related 
issue,  and  is  not  pertinent  to  this 
proposal.  The  set-aside  authority  of 
sections  2a-2701  through  28-2708  would, 
if  exercised,  make  it  possible  for  more 
fuel  to  be  blended  to  higher  oxygen 
levels  associated  with  alcohol-based 
blends  than  might  otherwise  be  the  case 
with  other  gasoline  blends,  but  the 
Governor  has  discretion  to  declare  a 
shortage  and  order  the  set-aside 
program  into  operation.  Even  if  ordered, 
EPA  has  received  no  information  with 
which  to  estimate  the  degree  of  ethanol 
blending  during  the  entire  compliance 
period,  as  discussed  further  below. 

Before  presenting  EPA's  analysis  of 
the  Pima  County  program,  it  should  be 
noted  that  a  detailed  description  of 
oxygenated  fuels  and  their  effect  on 
motor  vehicle  emissions  is  contained  in 
EPA's  Notice  of  Proposed  Rulemaking 
(NPRM)  on  the  Maricopa  Federal 
Implementation  Plan  (FIP],  of  May  16, 
1988  (53  FR  17378).  Also,  the 
methodology  and  assumptions  for 
evaluating  the  CO  effects  of  the  oxygen 
content  limits  specified  in  section  41- 
2125  A  were  prososed  at  17410  of  that 
same  Federal  Register  notice  and 
clarified  by  a  memo  from  Phil  Lorang, 
Office  of  Mobile  Sources,  EPA,  to 
Wallace  Woo.  EPA  Region  9  (June  22. 
1988).  The  details  of  this  methodology 
are  contained  in  the  draft  technical 
support  document  for  this  action,  and 
will  not  be  repeated  here.  The  interested 


reader  is  instead  referred  to  that 
document.  However,  the  basic  elements 
of  EPA's  evaluation  are  briefly 
described  below. 

The  EPA  report.  "Guidance  on 
Estimating  Motor  Vehicle  Emission 
Reductions  From  the  Use  of  Alternative 
Fuels  and  Fuel  Blends,"  January  29, 1988. 
EPA-A&-TSS-PA-87^.  is  the  basis  for 
the  calculation  of  CO  emission 
reductions.  The  guidance  in  this  report  is 
supplemented  with  the  following 
information  and  assumptions.  For  any 
grade  of  gasoline  for  which  the  minimum 
oxygen  content  is  1.8  percent  by  weight. 
EPA  will  assume  that  all  fuel  sold  of  that 
grade  is  on  average  1.9  percent  oxygen 
(or  10.45  percent  MTBE  by  volume).  This 
assumption  is  based  on  the  plan  for 
implementation  of  H.R.  2206  contained 
in  the  addendum  to  the  Maricopa 
County  CO  plan  which  indicates  an 
intent  by  the  Department  of  Weights 
and  Measures  to  allow  no  enforcement 
tolerance  for  oxygen  content,  so  that 
refmers  must  blend  to  a  slightly  higher 
oxygen  level  to  allow  for  measurement 
variability.  Additionally,  no  ethanol 
blends  are  currently  marketed  in  Pima 
County  and  no  major  oil  company,  other 
sizable  gasoline  marketer,  or  other 
investor  indicated  in  comments  on 
EPA's  NPRM  for  Maricopa  that  it  will 
defmitely  purchase  and  import  via 
pipeline  or  truck  transport  oxygen-free 
gasoline  for  resale  to  distributors  for  use 
in  ethanol  blending.  Therefore,  EPA  is 
assuming  that  no  ethanol  blends  will  be 
sold  in  Pima  County.  Further,  the 
workplan  referred  to  above  also 
contains  a  commitment  by  the  Arizona 
Department  of  Weights  and  Measures  to 
enforce  the  oxygenated  fuels 
requirements  and  H.B.  2206  appropriates 
resources  to  the  Department  for  this 
purpose. 

Given  the  information  and 
assumptions  delineated  above,  EPA  is 
assuming  that  all  fuel  sold  in  the  Pima 
County  nonattainment  area  will  contain 
a  level  of  MTBE  which  produces  1.9 
percent  oxygen  by  weight,  i.e.,  about 
10.45  percent  MTBE  by  volume 
depending  on  the  density  of  individual 
batches  of  gasoline  used  in  blending. 
These  assumptions  result  in  a  fleet  CO 
emission  reduction  on  December  31, 
1991,  of  12.83  percent. 

The  actual  CO  reduction  in  Pima 
County  may  be  higher,  but  not  assuredly 
so.  If  ethanol  blends  are  marketed  in  the 
area,  the  3.4  to  3.7  percent  oxygen  by 
weight  that  is  normally  associated  with 
the  gasoline  would  provide  greater 
benefits  than  the  1.9  percent  oxygen  by 
weight  assumed  by  EPA  for  MTBE 
blends.  Also,  some  or  all  of  the  leaded 
fuel  supplied  to  Tucson  through  the 


pipeline  from  Texas  refineries  may  be 
blended  with  MTBE  to  comply  with  the 
higher  oxygen  levels  applicable  to  the 
Phoenix  area  under  the  provisions  of 
H.B.  2206.  However,  EPA  has  no 
assurance  that  either  of  these  events 
will  occur  and  thus  can  not  assign 
emission  reduction  credit  to  either 
measure. 

EPA  believes  that  Arizona  is 
authorized  under  the  Clean  Air  Act  to 
prescribe  and  enforce  the  oxygenated 
fuels  program  proposed  for  approval 
today.  As  fully  explained  in  the  May  16. 
1988  NPRM  at  17412-3,  EPA  interprets 
section  211(c)(4)(A]  to  allow  state 
regulation  of  motor  vehicle  fuels  or  fuel 
additives  unless  there  has  been  federal 
pre-emption.  Under  section  211(c)(4)(A) 
pre-emption  of  state  regulation  of  a  fuel 
occurs  (i)  if  EPA  has  found  that  no  fuel 
related  control  or  prohibition  is 
necessary  for  that  fuel  or  additive  and 
has  published  such  finding  in  the 
Federal  Register,  or  (ii)  if  EPA  has 
prescribed  by  regulation  under  section 
211(c)(l]  a  control  or  prohibition 
applicable  to  the  fuel  or  fuel-additive 
regulated  by  the  state  that  is  different 
from  the  state  control  or  prohibition. 
The  Agency  wants  to  stress  that  it  does 
not  believe  that  either  form  of  pre- 
emption has  occurred  in  this  case. 

First,  EPA  has  not  made  the  finding 
that  no  fuel-related  control  or 
prohibition  is  necessary;  and  clearly  has 
not  published  any  such  finding  in  the 
Federal  Register. 

Second,  EPA  does  not  believe  that  it 
has  prescribed  the  type  of  fuel  control 
contemplated  in  section  211(c)(4)(A)(ii). 
EPA  believes  the  reference  in  that 
section  to  "a  control  or  prohibition 
applicable  to  such  fuel  or  fuel  additive" 
prescribed  by  the  Administrator  was 
intended  to  include  only  the  same  type 
of  fuel  control  that  the  regulation  in 
question  is  attempting  to  prescribe. 
Under  this  approach,  section 
211(c)(4)(A)'s  prohibition  of  the  adoption 
of  a  particular  type  of  fuel  control  would 
be  triggered  only  if  EPA  had  already 
prescribed,  by  regulation  under  section 
211(c)(1).  the  same  type  of  fuel  control 
as  at  issue  in  the  case  at  hand — in  this 
case  controls  on  the  oxygen  content  of 
fuels.  Since  EPA  has  not  prescribed  any 
control  on  the  oxygen  content  of  any 
fuel  by  section  211(c)  rule  making,'  the 
Agency  believes  that  the  pre-emption 
described  in  section  211(c)(4)(A)(ii)  has 
not  occurred  and  that  Arizona  is  free  to 


'  EPA  h.is  established  limits  on  oxygen  content 
for  certain  new  fuels  that  have  t>een  granted 
waivers  under  section  211(0  of  the  Act  for 
introduction  into  commerce,  but  has  taken  no  sm  h 
action  under  section  211|r| 


adopt  is  own  oxygen  content  controls 
and  EPA  is  free  to  approve  a  SIP  which 
includes  such  controls.  Under  these 
circumstances,  EPA  may  approve  such 
controls  without  making  the  special 
finding  described  in  section  211(c)(4)(C) 
of  the  Act.  Section  211(c)(4)(C)  allows, 
where  pre-emption  has  occurred,  state 
fuel-related  controls  to  be  approved  into 
a  SIP  if  EPA  finds  such  controls  are 
"necessary"  to  achieve  the  standard  the 
SIP  implements.  In  this  case  a  finding 
under  section  211(c)(4)(C)  is  not  required 
because  pre-emption  has  not  occurred. 

III.  Summary  of  Proposed  Action 

EPA  is  proposing  to  approve  the 
oxygenated  fuels  program  provision  of 
Arizona  House  Bill  2206  as  a  revision  to 
the  Pima  County  portion  of  the  Arizona 


Carbon  Monoxide  SIP.  EPA  is  also 
proposing  to  approve  as  revisions  to  the 
SIP  the  travel  reduction  ordinances 
adopted  by  five  local  jurisdictions  in 
Pima  County  as  well  as  the 
intergovernmental  agreement  signed  by 
these  jurisdictions  to  implement  the 
ordinances.  Although  these  measures 
are  not  essential  for  the  State  to 
demonstrate  attainment  and 
maintenance  of  the  CO  standard  in  Pima 
County,  EPA  is  making  this  proposal 
because  these  measures  both  strengthen 
the  SIP  and  serve  as  contingency 
measures. 

IV.  Regulatory  Process 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 


requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Final  approval  of  these  SIP  revisions 
would  merely  approve  requirements  that 
the  State  has  already  adopted  (See  46 
FR  8706). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Intergovernmental  relations. 

Authority:  42  U.S.C.  7401-7642. 
Dale:  August  3, 1988. 
Daniel  W.  McGovem, 

Regional  Administrator. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
gerwral  applicatjility  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtiich  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariteting  Service 
7  CFR  Part  1230 
(No.  LS-M-035] 

Poric  Promotion,  Research,  and 
Consumer  Information  Program; 
Amendments  to  ttie  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Pinal  rule. 

summary:  The  purpose  of  this  final  rule 
is  to  amend  the  Pork  Promotion, 
Research,  and  Consumer  Information 
Order  as  proposed  in  the  June  10, 1988, 
Federal  Register  to  (1)  require  market 
agencies,  which  sell  on  behalf  of  a 
producer  porcine  animals  used  for 
breeding,  to  collect  assessments  on  such 
animals  and  remit  them  to  the  National 
Pork  Board:  (2)  modify  the  requirements 
for  annual  reports  from  organizations 
receiving  funds  distributed  by  the 
National  Pork  Board;  (3]  require  the  use 
of  USDA  data  to  determine  the  number 
of  pork  producers  in  each  State  when 
nominating  producers  by  petition  to  the 
National  Pork  Producers  Delegate  Body; 
and  (4)  make  a  minor  editorial  change 
for  clarification.  These  amendments 
clarify  the  intent  of  the  Order,  improve 
assessment  collection  procedures,  and 
facilitate  preparation  and  submission  of 
reports. 

date:  Effective  August  11. 1988. 
address:  Ralph  L.  Tapp,  Chief, 
Marketing  Programs  and  Procurement 
Branch,  Livestock  and  Seed  Division. 
Agricultural  Marketing  Service  (AMS], 
USDA,  Room  2610-S,  Post  Office  Box 
96456,  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  and  Procurement  Branch  202/ 
447-2650. 

SUPPLEMENTARY  INFORMATION:  This 
action  reviewed  under  USDA 
procedures  established  to  implement 


Executive  Order  No.  12291  and 
Departmental  Regulation  No.  1512-1  and 
is  hereby  classified  as  a  nonmajor  rule 
under  the  criteria  contained  therein. 

This  action  was  also  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601  et  seq.  This  final  rule  (1) 
requires  market  agencies  to  collect 
assessments  on  porcine  animals  classed 
as  breeding  stock  and  remit  them  to  the 
Board;  (2)  permits  State  pork  producer 
associations  receiving  less  than  $10,000 
in  assessments  aimually  to  submit 
unaudited  annual  financial  statements 
to  the  Board;  [3]  specifies  that  the  latest 
available  USDA  data  will  be  used  by 
the  Department  in  determining  the 
number  of  pork  producers  in  each  State 
for  the  purpose  of  nominating  producers 
to  the  National  Pork  Producers  Delegate 
Body;  and  [4]  makes  a  clarifying 
editorial  change  in  S  1230.58. 

Most  market  agencies,  i.e.,  hvestock 
auction  markets,  commission  firms  who 
sell  livestock  on  behalf  of  producers, 
would  be  classified  as  small  businesses 
under  the  RFA. 

Since  the  same  form  currently  used  by 
market  agencies  in  reporting  and 
remitting  assessments  to  the  Board  on 
feeder  pigs  and  slaughter  hogs  sold  on 
behalf  of  producers  will  be  used  for 
breeding  stock,  this  requirement  to 
collect  and  remit  assessments  on 
breeding  stock  will  not  appreciably 
increase  market  agencies  reporting  and 
recordkeeping.  Most  of  the  breeding 
stock  are  sold  through  private  sales  in 
which  the  producer  (seller)  is  required  to 
remit  the  assessment,  so  the  additional 
collection  and  remittance  activity  for 
market  agencies  will  be  minimal. 

Modifying  the  requirements  that 
annual  financial  reports  for  State  pork 
producer  associations  be  prepared  by  a 
certified  public  accountant  will  reduce 
the  cost  of  reporting  for  State  pork 
producer  associations  receiving  less 
than  $10,000  in  armual  assessments.  The 
cost  savings  will  make  increased 
funding  available  for  financing 
promotion  and  research  programs. 
Requiring  the  use  of  USDA  data  in 
connection  with  the  National  Pork 
Producers  Delegate  Body  will  not  have 
any  economic  impact  upon  small 
entities.  The  data  have  been  used  by  the 
Department  to  verify  nominations  of 
producers  by  petition  as  necessary 
during  the  Delegate  Body  nomination 
process  since  the  Order  was 
implemented. 


For  these  reasons,  the  Administrator 
of  the  Agricultural  Marketing  Service 
has  determined  that  this  action  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

The  information  collection 
requirements  contained  in  the 
provisions  of  the  Pork  Promotion. 
Research,  and  Consumer  Information 
Order  revised  by  this  final  rule  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
assigned  OMB  control  number  0851- 
0151. 

The  Pork  Promotion,  Research,  and 
Consumer  Information  Act  of  1985 
(7  U.S.C  4801-4819)  approved  December 
23, 1985,  authorizes  the  establishment  of 
a  national  pork  promotion,  research,  and 
consumer  information  program.  The 
program  is  funded  by  an  assessment 
rate  of  0.25  percent  of  the  market  value 
of  all  porcine  animals  marketed  in  the 
United  States  and  an  equivalent  amount 
of  assessment  on  imported  porcine 
animals,  pork,  and  pork  products.  The 
final  order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31898;  as 
corrected  at  51  FR  36383),  and 
assessments  began  on  November  1, 
1986. 

The  Order  requires  that  producers  pay 
to  the  Board  an  assessment  of  0.25 
percent  of  the  market  value  of  each 
porcine  animal  upon  sale.  However,  for 
purposes  of  collecting  and  remitting 
assessments,  porcine  animals  are 
divided  into  three  separate  categories: 
(1)  Feeder  pigs,  (2)  slaughter  hogs,  and 
(3)  breeding  stock.  The  Order  specifies 
that  purchasers  of  feeder  pigs  and 
slaughter  hogs  shall  collect  an 
assessment  on  these  animals  if 
assessments  are  due.  The  Order  further 
stipulates  that  for  the  purpose  of 
collecting  and  remitting  assessments, 
persons  engaged  as  a  commission 
merchant,  auction  market,  or  livestock 
market  in  the  business  of  receiving  such 
porcine  animals  for  sale  on  commission 
for  or  on  behalf  of  a  producer  shall  be 
deemed  to  be  a  purchaser. 

The  procedures  for  collection  and 
remittance  of  assessments  are  specified 
in  §  1230.71  of  the  Order.  Under  that 
section,  purchasers  of  porcine  animals 
are  required  to  collect  assessments  from 
producers  upon  the  sale  of  porcine 
animals,  if  an  assessment  is  due,  and 
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remit  such  assessment  to  the  Board  by 
the  10th  day  of  the  month  following  the 
month  in  which  porcine  animals  were 
marketed.  In  5  1230.71(b)(1)  of  the 
Order,  a  purchaser  is  any  person  buying 
feeder  pigs  or  market  hogs;  and,  for 
purposes  of  collection  and  remittance  of 
assessments,  any  person  engaged  as  a 
commission  merchant,  an  auction 
market,  or  livetock  market  in  the 
business  of  receiving  porcine  animals 
for  sale  on  commission  for  or  on  behalf 
of  a  producer  is  a  purchaser.  That 
section  did  not  provide  for  collection 
and  remittance  of  assessments  on 
breeding  stock  sold  for  or  on  behalf  of  a 
producer  by  a  purchaser  who  is  a 
commission  merchant,  auction  market, 
or  similar  market  agency.  The  Order 
does  specify  that  producers  remit 
assessments  due  on  breeding  stock  upon 
sale.  Even  though  most  porcine  animals 
marketed  annually  as  breeding  stock  are 
sold  through  private  sales,  some 
producers  market  porcine  animals  used 
as  breeding  stock  through  market 
agencies.  Therefore,  to  bring  uniformity 
and  consistency  to  the  Order  language 
for  collecting  and  remitting  assessments 
on  all  porcine  animals  sold  through  a 
market  agency,  8  1230.71  is  revised  to 
specify  that  those  purchasers  who  are 
commission  merchants,  auction  markets, 
or  similar  market  agencies  in  the 
business  of  selling  porcine  animals  for 
or  on  behalf  of  producers  collect  and 
remit  assessments  on  such  animals  sold 
as  breeding  stock.  Producers  selling 
breeding  stock  through  private  sales  will 
continue  to  remit  assessments  upon  sale 
of  such  porcine  animals. 

Section  1230.74(b)  of  the  Order 
requires  that  organizations  receiving 
distributions  of  funds  from  the  Board 
shall  furnish  the  Board  with  an  annual 
report  prepared  by  a  certified  public 
accountant  (CPA)  of  all  funds 
distributed  to  such  organizations.  State 
pork  producer  associations  receive  a 
percentage  of  the  annual  net 
assessments  collected  in  their  State 
pursuant  to  §  1230.72  (a)  and  (b).  As  a 
result,  these  State  associations  are 
subject  to  this  CPA  audit  provision  of 
the  Order.  However,  some  of  the  smaller 
State  pork  producer  associations  receive 
relatively  small  amounts  of 
assessments,  and  the  cost  of  an  annual 
report  prepared  by  a  CPA  could 
represent  a  significant  proportion  of 
their  total  annual  assessments.  There 
were  45  State  pork  producer 
associations  which  received  distributed 
assessments  in  1987.  The  amount  of 
annual  assessments  distributed  ranged 
from  less  than  $1,000  to  more  than 
$970,000.  Thirteen  States  received  less 
than  $10,000.  and  four  of  those  States 


received  less  than  $2,000.  To  minimize 
the  cost  of  annual  financial  reports  for 
the  smaller  States,  the  National  Pork 
Board  recommended  that  any  State  pork 
producer  association  receiving  less  than 
$10,000  in  distributed  assessments 
annually  be  exempted  from  the  required 
annual  report  prepared  by  a  CPA  and 
instead  be  permitted  to  submit  to  the 
Board  an  unaudited  financial  statement 
prepared  by  or  for  the  association.  Such 
unaudited  financial  statements  would  be 
certified  by  at  least  two  members  of  the 
association.  Additionally,  each  such 
State  pork  producer  association  would 
have  to  submit  a  CPA-audited  annual 
fmancial  statement  at  least  once  every  5 
years  or  more  frequently  if  the  Board  or 
the  Secretary  deemed  it  to  be  necessary. 
States  receiving  less  than  $2,000  in 
distributed  assessments  will  be  audited 
by  the  Board  once  every  5  years  in  lieu 
of  the  annual  financial  statement 
prepared  by  a  CPA  every  5  years. 
Section  1230.74  (Prohibited  use  of 
distributed  assessments)  has  been 
amended  to  include  these  provisions. 
Additionally.  $  1230.74(b)  is  amended  to 
specify  that  the  annual  report  from  State 
pork  producer  associations  is  a  financial 
statement  which  is  audited  rather  than 
prepared  by  a  CPA. 

It  was  also  proposed  that  the  latest 
available  published  USDA  data  be  used 
to  determine  the  number  of  pork 
producers  in  a  State  for  purposes  of 
determining  the  number  of  pork 
producer  signatures  needed  for 
nominations  of  pork  producers  to  the 
National  Pork  Producers  Delegate  Body 
by  written  petition.  The  Delegate  Body 
is  appointed  each  year  by  the  Secretary 
from  pork  producers  who  are  nominated 
by  State  pork  producer  associations  or 
who  are  nominated  by  written  petition. 
Members  are  appointed  for  a  1-year 
term.  Under  §  1230.32(b)(2),  pork 
producers  in  a  State  may  be  nominated 
for  appointment  to  the  Delegate  Body  by 
written  petition  signed  by  100  producers 
in  that  State  or  by  5  percent  of  the 
producers  in  that  State,  whichever 
number  is  less. 

In  the  1987  and  1988  nominations  and 
appointments  to  the  Delegate  Body,  the 
Department  used,  when  necessary,  data 
contained  in  the  latest  available  issue  of 
the  "Hogs  and  Pigs"  report  prepared  by 
USDA's  Agricultural  Statistics  Board, 
National  Agricultural  Statistics  Service, 
to  determine  the  number  of  pork 
producer  signatures  needed.  That  report 
enumerates  the  number  of  farming 
operations  with  hogs  in  each  State  for  a 
calendar  year.  Section  1230.32(b)(2)  has 
been  amended  to  require  that  the 
number  of  pork  producers  in  a  State  will 


be  determined  by  the  Department  based 
on  such  latest  available  information. 

This  rule  also  makes  an  editorial 
change  in  §  1230.58(g)  which  delineates 
the  powers  and  duties  of  the  National 
Pork  Board.  The  phrase.  "To  appoint  or 
employ  such  persons  as  staff  *  *  *."  in 
that  section  has  been  revised  to  read, 
"To  appoint  or  employ  staff 
persons  *  *  *."  This  change  in  the 
wording  of  this  phrase  eliminates  the 
ambiguity  in  paragraph  (g)  but  does  not 
change  the  Board's  powers  conferred  in 
that  subsection. 

The  proposed  rule  requested 
comments  from  interested  persons  by  - 
July  11. 1988.  The  Department  received 
14  comments — one  from  an  individual 
pork  producer:  one  from  the  National 
Pork  Board:  one  from  a  national  pork 
producer  organization:  and  11  from  State 
pork  producer  associations.  The 
individual  commentor  expressed 
opposition  to  the  Order  but  did  not 
address  the  proposed  changes.  The 
other  13  commentors  were  in  favor  of 
the  proposed  changes  and  most 
expressed  the  opinion  that  the  proposed 
changes  would  clarify  the  intent  of  the 
Order  and  facilitate  more  efficient 
collection  of  assessments  and 
preparation  and  submission  of  reports. 

It  is  found  that  good  cause  exists  for 
not  postponing  the  effective  date  of 
these  revisions  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  The  amendments  clarify  the 
intent  of  the  Order,  improve  assessment 
collection  procedures,  and  facilitate  the 
preparation  and  submission  of  reports. 
As  such,  these  changes  should  be 
implemented  as  soon  as  possible.  These 
changes  do  not  require  additional  time 
for  compliance  with  the  amended 
provisions.  Further,  all  the  comments 
received  specifically  addressing  the 
proposed  changes  were  in  support  of 
such  changes.  Accordingly,  these 
changes  should  become  effective  upon 
publication. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  Practice  and 
Procedure,  Advertising,  Agricultural 
Research,  Marketing  Agreement,  Meat 
and  Meat  Products,  Pork  and  Pork 
Products. 

For  reasons  set  forth  in  the  preamble, 
7  CFR,  Part  1230,  is  amended  as  set  forth 
below: 

PART  1230— PORK  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1230  continues  to  read  as  follows: 

Aulhorily:  7  U.S.C.  4801-4819. 
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2.  Revise  §  1230.32(b)(2]  to  read  as 
follows: 

§  1230.32    Conduct  of  election. 

*  *         *         •         « 

(b)  •  •   • 

(2)  The  number  of  pork  producers  in  a 
State  shall  be  determined  by  the 
Department  based  on  the  latest 
available  Department  information, 
which  tabulates  by  State  the  number  of 
farming  operations  with  porcine 
animals. 

*  «         *         «         • 

3.  Revise  §  1230.58(g)  to  read  as 
follows: 

§1230.58    Powers  and  duties  of  the  Board. 

*  *         *         •         « 

(g)  To  appoint  or  employ  staff  persons 
as  it  may  deem  necessary,  to  define  the 
duties  and  determine  the  compensation 
of  each,  to  protect  the  handling  of  Board 
funds  through  fidelity  bonds,  and  to 
conduct  routine  business. 
***** 

4.  Section  1230.71(b)(2),  (b)(3).  and 
(b)(4)  are  redesignated  as  (b)(3),  (b)(4). 
and  {b)(5),  respectively,  and  a  new  (b)(2) 
added  to  read  as  follows: 

§  1230.71    (Amendedl 

*  *  *  •  • 

(b)  •  *  * 

(2)  Assessments  on  porcine  animals 
raised  as  breeding  stock  which  are  sold 
by  a  commission  merchant,  auction, 
market,  or  livestock  market  in  the 
business  of  receiving  such  porcine 
animals  for  sale  on  commission  for  or  on 
behalf  of  a  producer  shall  tie  collected 
and  remitted  by  the  commission 
merchant,  auction  market,  or  livestock 
market  selling  such  porcine  animals. 
***** 

5.  Section  1230.74(b)  is  revised  and  a 
new  (c)  is  added  to  read  as  follows: 

§  1230.74    Prohibited  use  of  distributed 
assessments. 

(b)  Except  as  provided  for  in 
paragraph  (c)  uf  this  section, 
organizations  receiving  distributions  of 
assessmi'iils  from  the  Board  shall 
furnish  the  Board  with  an  annual 
financial  statement  audited  by  a 
certified  public  accountant  of  all  funds 
distributed  to  such  organization 
pursuant  to  this  subpart  and  any  other 
reports  as  may  be  required  by  the 
Secretary  or  the  Board  in  order  to  verify 
the  use  of  such  funds. 

(c)  State  pork  producer  associations 
as  defined  in  §  1230.25  receiving 
distributions  of  assessments  pursuant  to 
§  1230.72  which  receive  less  than  $10,000 
in  assessments  annually  may  satisfy  the 
requirements  of  paragraph  (b)  of  the 


section  above  by  providing  unaudited 
annual  financial  statements  to  the  Board 
prepared  by  State  association  staff 
members  or  individuals  who  prepare 
annual  financial  statements  for  the  State 
association  provided  that  such  financial 
statements  are  attested  to  and  certified 
by  two  members  of  the  State 
associations.  Notwithstanding  any 
provisions  herein  to  the  contrary.  State 
associations  receiving  less  than  $10,000 
in  distributed  assessments  annually, 
which  submit  unaudited  annua! 
financial  statements  to  the  Board,  shall 
be  required  to  submit  an  annual 
financial  statement  audited  by  a 
certified  public  accountant  at  lease  once 
every  5  years  or  more  frequently  if 
deemed  necessary  by  the  Board  or  the 
Secretary.  If  State  pork  producer 
associations  receive  less  than  $2,000  in 
distributed  assessments  annually,  the 
Board  may  elect  to  conduct  its  own 
audit  of  those  State  associations  annual 
financial  statements  every  5  years  in 
lieu  of  the  required  financial  statements. 

Done  at  Washington.  DC.  on  August  3. 
1988. 

|.  Patrick  Boyle, 

Adwin/slrator. 

(Fft  Doc.  88-17917  Filed  8-10-88:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Part  1942 

Industrial  Development  Grants 

agency:  Farmers  Home  Administration, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  the 
Agency's  policies  and  procedures 
governing  the  administration  of 
Industrial  Development  Grants.  This 
action  is  necessary  to  comply  with  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  and  the  continuing  resolution  for 
1988.  which  allows  private  nonprofit 
organizations  to  participate  with  public 
agencies  as  grant  recipients  and 
expands  the  use  of  grant  funds  to 
include  the  financing  of  small  emerging 
rural  businesses.  The  net  effect  of  this 
action  will  result  in  enterprise 
development  and  job  creation  in 
distressed  rural  communities. 
EFFECTIVE  DATE:  August  11. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  R.  Young,  Branch  Chief. 
Community  Facilities  Division,  Farmers 
Home  Administration.  U.S.  Department 
of  Agriculture,  Room  6316,  South 


Agriculture  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250:  Telephone:  (202) 
383-9699. 

SUPPLEMENTARY  INFORMATION: 

Classincation 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Department  Regulation  1512-1  which 
implements  Executive  Order  12291.  and 
has  been  determined  to  be  nonmajor 
since  the  annual  effect  on  the  economy 
is  less  than  $100  million  and  there  will 
be  no  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
organizations,  governmental  agencies  or 
geographic  regions.  There  wrill  be  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  minutes  to  40  hours  per 
response,  with  an  average  of  2  hours  per 
response  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer.  OIRM,  Room  404-W, 
Washington,  DC  20250;  and  to  the  OfTice 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G,  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

The  Administrator,  Farmers  Home 
Administration,  has  determined  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
action,  will  not  affect  a  significant 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601). 
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Program  Affected 

This  program.  Industrial  Development 
Grants,  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
Number  10.424.  The  FmHA  program  and 
projects  which  are  affected  by  this 
instruction  are  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  FmHA 
conducts  intergovernmental 
consultation  in  the  manner  delineated  in 
FmHA  Instruction  1901-J. 

Comments 

A  proposed  rule  was  published  in  the 
Federal  Register  (53  FR  17953]  on  May 
19. 1988.  and  invited  comments  for  30 
days  ending  June  20. 1988.  Four 
comments  were  received  by  the  close  of 
business  on  June  20, 1988.  The  comments 
were  considered  in  developing  the  final 
rule.  The  following  is  a  discussion  of 
comments  received: 

One  respondent  commented  that  it  is 
not  clear  that  the  establishment  of  a 
revolving  fund  is  an  eligible  grant 
purpose  under  §  1942.306.  The  Agency 
reviewed  this  comment  and  determined 
that  the  term  "finance"  in  this  section 
means  that  grant  funds  may  be  used  by 
an  approved  Grantee  to  make  loans  to 
develop  private  business  enterprises. 
This  is  the  establishment  of  a  revolving 
loan  fund.  Therefore,  the  Agency  does 
not  feel  further  clarification  is  necessary 
in  this  particular  section. 

One  respondent  commented  that 
priority  ranking/scoring  should  not  be 
an  appealable  item.  The  Agency 
reviewed  this  comment  and  determined 
that  priority  ranking  of  an  application 
requires  judgment  in  the  analysis  of 
some  of  the  ranking  factors.  Since 
judgment  enters  into  the  decision 
making  process,  the  Agency  feels  this 
item  must  continue  to  be  an  appealable 
item  and.  therefore,  no  change  is 
necessary. 

One  respondent  commented  the 
Agency  should  change  the  proposed  rule 
to  (1)  establish  how  long  a  priority 
scoring  is  valid,  and  (2)  to  subject 
preapplications/appiications  to  a 
second  ranking  when  all  information  is 
not  received  in  a  given  time  period.  The 
Agency  reviewed  this  comment  and 
determined  that  priority  scoring  does 
not  have  an  adverse  affect  on  an 
application  until  a  State  or  the  National 
Office  is  making  a  determination  of 
projects  to  be  funded  in  a  funding  cycle. 
Priority  ranking  is  only  utilized  during 
the  selection  for  funding  process.  If 
applicants  are  not  processing  an 
application  in  a  timely  manner,  there  are 
administrative  remedies  available  which 
enable  the  approval  official  to  terminate 


grant  processing.  Therefore,  the  Agency 
has  made  no  change  in  this  provision. 

Two  respondents  indicated  that  the 
proposed  §  1942.305(b)(3)(iii)  provided 
grant  selection  priority  points  for 
experience  in  administering  a  rural 
economic  development  program  and 
stated  that  few  units  of  general  purpose 
local  governments  have  experience  in 
administering  a  rural  economic 
development  program.  One  of  these 
respondents  also  indicated  that  our 
proposal  was  unclear  as  to  whether 
FmHA  would  give  points  for  successful 
experience  or  unsuccessful  experience. 
FmHA  is  revising  this  section  to  clarify 
that  the  experience  should  be  successful 
to  receive  points  in  this  area. 

One  of  the  respondents  also 
commented  that  the  requirement  to 
provide  past  experience  information 
with  the  application  as  proposed  in 
§  1942.311(a)(2)  was  also  biased  against 
units  of  general  purpose  local 
governments. 

The  Agency  feels  that  to  succesfully 
carry  out  the  grant  purposes  of  this 
program,  several  factors  must  be 
considered,  as  set  forth  under  the 
selection  priorities.  Successful 
experience  is  one  of  several  areas 
FmHA  will  consider  in  rating 
applications.  The  Agency  does  not  feel 
that  these  requirements  are  biased 
against  general  purpose  local 
governments. 

A  respondent  indicated  that  under 
§1942.305(b)(3)(v)  concerning  grant 
selection  priority  points,  the  criteria  for 
discretionary  points  is  unclear.  The 
proposed  rule  reflects  that  in  certain 
cases  FmHA  may  assign  points  in 
addition  to  those  set  forth  in 
§1942.305(b)(3)(i)  through  (iv).  Examples 
of  those  certain  cases  when  FmHA  may 
assign  discretionary  points  are  set  forth 
in  §1942.305(b)(3)(v)  are:  Geographic 
distribution  of  funds,  substantial 
employment  improvement,  or  mitigation 
of  economic  distress  of  a  community. 
FmHA  has  determined  that  the  criteria 
are  sufficiently  clear.  The  Agency, 
however  is  changing  the  responsibility 
for  granting  discretionary  points  from 
the  State  Director  to  the  Administrator. 

Two  respondents  suggested 
eliminating  the  proposal  of  granting 
selection  priority  points  to  applicants 
that  are  units  of  general  purpose 
government.  This  suggestion  is  being 
adopted. 

One  respondent  commented  that 
proposed  §1942.305(b)(3)(iii)  was 
unclear  as  to  who  determines  if 
experience  is  adequate  to  grant 
selection  priority  points.  The  Agency 
has  determined  that  the  regulation 
clearly  states  that  the  State  Director  will 
rate  applications  and.  therefore,  feels 


further  clarification  is  unnecessary.  The 
Agency,  however,  is  changing  the  cited 
section  to  read,  "successful  experience" 
rather  than  "substantial  experience." 

One  respondent  felt  that  in  the 
proposed  §1942.305{b)(3)(iii),  the 
granting  of  selection  priority  points  to 
applicants  located  in  communities  under 
25.000  population  would  exclude  clearly 
rural  areas.  The  use  of  population 
density  was  suggested.  The  policy  of 
using  population  rather  than  population 
density  is  legislatively  mandated  and 
the  Agency  cannot  administratively 
change  this  policy. 

Two  respondents  feel  that  the 
proposal  of  allocating  funds  to  the  states 
be  eliminated  because  of  the  limited 
funds  available  to  the  program.  One  of 
these  respondents  also  suggested 
transferring  all  the  responsibilities  of 
rating  applications  to  the  National 
Office.  The  Agency  is  partially  adopting 
this  suggestion  by  transferring  the 
responsiblity  of  assigning  discretionary 
points  to  the  Administrator.  The  Agency 
is  also  modifying  the  proposed  rule  to 
eliminate  allocation  of  funds  to  the 
states. 

One  respondent  felt  a  definition  of 
industrial  or  business  sites  is  needed. 
The  Agency  feels  that  these  are 
commonly  used  terms  in  the  industry 
and  clarification  is  not  needed. 

One  respondent  suggested  expanding 
the  use  of  technical  assistance  for 
proposed  Grantee  projects  to  include 
local  entities  who  would  identify 
potential  in  a  modified  rural  business 
incubator  approach.  The  Agency  feels 
that  this  is  beyond  the  intent  of  the  law. 

The  Agency  is  adopting  the  proposed 
rule  with  the  following  changes: 

The  Agency  has  changed  the  proposed 
rule  under  §1942. 305(b)(2)  to  remove  the 
policy  of  allocating  funds  to  the  States. 
The  proposal  to  allocate  funds  is 
considered  impractical  considering  the 
limited  funds  available  to  the  program. 

The  Agency  has  changed  the  proposed 
rule  under  §1942.305(b)(3)  to  transfer 
from  the  State  Directors  to  the 
Administrator,  the  responsibility  of 
granting  discretionary  points  to 
applications.  This  was  determined 
necessary  to  obtain  geographic 
distribution  of  the  funds. 

The  Agency  has  changed  the  proposed 
rule  under  Section  §1942.305(b)(3)(ii)(B) 
to  refer  to  the  Community  Services 
Block  Grant  Act  (42  U.S.C.  9902  (2)). 
This  section  under  the  proposed  rule 
referred  to  Office  of  Management  and 
Budget  under  section  624  of  EO  Act  of 
1964.  This  change  is  necessary  to  be 
consistent  with  other  FmHA  Community 
Programs.  This  information  is  presently 
available  in  FmHA  Offices. 
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Section  §1942.305(b)(3)(iii)  is  changed 
to  modify  the  experience  requirement  to 
limit  the  granting  of  selection  priority 
points  to  those  applicants  with 
successful  experience  is  administering  a 
rural  economic  development  program. 
This  action  is  needed  to  avoid  the 
situation  of  granting  ranking  points  to  an 
applicant  with  unsuccessful  experience. 

The  Agency  has  changed  the  proposed 
rule  under  §1942.305(b){3)(iv)  to  remove 
the  policy  of  considering  extra  selection 
priority  points  when  grant  funds  will  be 
used  to  develop  industrial  or  business 
sites  and  for  applicants  that  are  units  of 
general  purpose  local  government.  This 
action  was  necessary  to  remove 
potential  advantage  for  specific  types  of 
grant  activity  or  specific  activity. 

The  Agency  changed  the  proposed 
rule  under  §1942.315  to  remove  a 
requirement  for  a  grant  agreement  and 
to  state  funds  are  expended  for 
authorized  purposes,  and  that  the  terms 
and  requirements  as  prescribed  in  Parts 
3015  and  3016  of  7  CFR  must  be 
complied  with.  This  action  is  necessary 
to  further  clarify  and  eliminate 
duplication  of  presently  published 
requirements. 

This  final  rule  contains  minor  changes 
to  7  CFR  Part  1942-G  as  listed  in  the 
above  summary  of  primary  changes. 
These  changes  are  items  of  infernal 
management  only  and  do  not  impact  on 
the  public. 

List  of  Subjects  in  7  CFR  Part  1942 

Business  and  industry,  Grant 
programs — Housing  and  community 
development.  Industrial  park.  Rural 
areas. 

According,  Chapter  XVIII,  Title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1942— ASSOCIATIONS 

1.  The  authority  citation  for  Part  1942 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  US.C.  301;  7  CFR 
2.23:  7  CFR  2.70. 

Subpart  G— Industrial  Development 
Grants 

2.  Section  1942.301  is  revised  to  read 
as  follows: 

§  1942.301     Purpose. 

This  subpart  outlines  Farmers  Home 
Administration  (FmHA)  policies  and 
authorizations  and  sets  forth  procedures 
for  making  grants  to  finance  and 
facilitate  development  of  private 
business  enterprises. 

3.  Section  1942.302  is  revised  to  read 
as  follows: 


§1942.302    Policy. 

(a)  The  grant  program  will  be  used  to 
support  the  development  of  small  and 
emerging  private  business  enterprises  in 
rural  areas. 

(b)  FmHA  officials  will  maintain 
liaison  with  officials  of  other  federal, 
state,  regional  and  local  development 
agencies  to  coordinate  related  programs 
to  achieve  rural  development  objectives. 

(c)  FmHA  officials  shall  cooperate 
with  appropriate  State  agencies  in 
making  grants  that  support  State 
strategies  for  rural  area  development. 

(d)  Funds  allocated  for  use  in 
accordance  with  this  Subpart  are  also  to 
be  considered  for  use  of  Indian  tribes 
within  the  State  regardless  of  whether 
State  development  strategies  include 
Indian  reservations  within  the  State's 
boundaries.  Indians  residing  on  such 
reservations  must  have  equal 
opportunity  along  with  other  rural 
residents  to  participate  in  the  benefits  of 
these  programs.  This  includes  equal 
application  of  outreach  activities  of 
FmHA  County  and  District  Offices. 

4.  Section  1942.304  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraphs  (f),  (g),  and  (h)  to  read  as 
follows: 

§  1942.304    Definitions. 

(a)  Industrial  Development  (ID) 
grants.  Grants  made  to  finance  and 
facilitate  development  of  small  and 
emerging  private  business  enterprises  in 
rural  areas.  Grants  are  made  from 
FmHA  funds  under  authority  of  the 
Consolidated  Farm  and  Rural 
Development  Act,  as  amended,  section 

310B  (7  U.S.C.  1932). 

***** 

(f)  Technical  Assistance.  A  function 
performed  for  the  benefit  of  a  grantee 
project  and  is  a  problem  solving  activity 
such  as  market  research,  product  and/or 
service  improvement,  feasibility  study, 
etc. 

(g)  Project.  The  result  of  the  use  of 
program  funds,  i.e.,  a  facility,  whether 
constructed  by  the  applicant  or  a  third 
party  from  a  loan  or  grant  made  with 
grant  funds;  technical  assistance; 
startup  operating  costs  or  working 
capital.  A  party  from  a  loan  or  grant 
made  with  grant  funds;  technical 
assistance:  startup  operating  costs  or 
working  capital.  A  revolving  fund 
established  in  whole  or  in  part  with 
grant  funds  will  also  be  considered  a 
project  for  the  purpose  of 
Intergovernmental  and  Environmental 
Review  under  §  1942.310  paragraphs  (b) 
and  (c).  as  well  as  the  specific  uses  of 
the  revolving  funds. 

(h)  Small  and  emerging  private 
business  enterprise.  Generally  any 
private  business  which  will  employ  50  or 


less  new  employees  and  has  less  than 
$1.0  million  in  projected  gross  revenues 
and  has  or  will  utilize  technological 
innovation  and  commercialization  of  (i) 
new  products  that  can  be  used  in  rural 
areas  and  (ii)  new  processes  that  can  be 
used  in  such  production. 

5.  Section  1942.305  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to 
read  as  follows: 

§1942.305    Eligit>ility  and  priority. 

(a)  Eligibility.  (1)  ID  grants  may  be 
made  to  public  bodies  and  private 
nonprofit  corporations  serving  rural 
areas.  Public  bodies  include  states, 
counties,  cities,  townships,  and 
incorporated  towns  and  villages, 
boroughs,  authorities,  districts,  and 
Indian  tribes  on  Federal  and  State 
reservations  and  other  Federally 
recognized  Indian  Tribal  groups  in  rural 
areas.  The  State  Director  will  proceed  as 
follows  in  rural  area  determinations: 
When  the  FmHA  State  Director 
determines  an  area  to  be  urbanized  or 
urbanizing,  the  State  Director  must  then 
determine  the  population  density  per 
square  mile.  If  the  area  appears  to  be 
eligible,  the  State  Director  will  request 
the  National  Office  to  provide  the 
correct  density  figure.  All  such  density 
determinations  will  be  made  on  the 
basis  of  minor  civil  division  or  census 
county  division  as  used  by  the  Bureau  of 
the  Census.  In  making  the  density 
calculations,  large  noftresidential  tracts 
devoted  to  urban  land  uses  such  as 
railroad  yards,  airports,  industrial  sites, 
parks,  golf  courses,  and  cemeteries  of 
land  set  aside  for  such  purposes  will  be 
excluded. 
***** 

(b)  Project  selection  process.  The 
following  paragraphs  indicate  items  and 
conditions  which  must  be  considered  in 
selecting  applications  for  further 
development.  When  ranking  eligible 
applications  for  consideration  for 
limited  funds,  FmHA  officials  must 
consider  the  priority  items  met  be  each 
application  and  the  degree  to  which 
those  priorities  are  met,  and  apply  good 
judgment. 

(1)  Applications.  The  application  and 
supporting  information  submitted  with  it 
will  be  considered  in  determining  the 
proposed  project's  priority  for  available 
funds. 

(2)  State  Office  review.  AH 
applications  will  be  reviewed  and 
scored  for  funding  priority.  The  State 
Director  will  request  funds  from  the 
National  Office.  Such  requests  will  be 
considered  along  with  all  others  on 
hand.  If  an  application  cannot  be 
funded,  the  State  Director  will  be 
notified.  Eligible  applicants  that  cannot 
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be  funded  should  be  advised  by  the 
State  Director  that  funds  are  not 
available,  and  requested  to  advise 
whether  they  wish  to  have  their 
application  maintained  in  an  active  file 
for  future  consideration. 

(3)  Selection  priorities.  The  priorities 
described  below  will  be  used  by  the 
State  Director  to  rate  applications. 
Points  will  be  distributed  as  indicated  in 
paragraphs  (b)(3)  (i)  through  (iv)  of  this 
section.  A  copy  of  the  score  sheet  should 
be  placed  in  the  case  file  for  future 
reference. 

(i)  Population.  Proposed  project(s)  will 
primarily  be  located  in  a  community  of 
under  25,000  population — 10  points. 

(ii)  Economic  conditions. 

(A)  Proposed  projectfs)  will  primarily 
be  located  in  areas  where  the 
unemployment  rate  [1]  exceeds  the  State 
rate  by  25%  or  more — 20  points,  [2) 
exceeds  the  State  rate  by  less  than 

25% — 10  points,  (J)  is  equal  to  or  less 
than  the  State  rate — 0  points. 

(B)  Proposed  project(s)  will  primarily 
be  located  in  areas  where  Median 
Household  Income  (MHI)  as  prescribed 
by  section  673(2)  of  the  Community 
Services  Block  Grant  Act  (42  U.S.C. 
9902(2))  for  a  family  of  4  for  the  State  is: 
[1]  Less  than  poverty  line — 25  points.  {2\ 
more  than  poverty  line  but  less  than  85% 
of  State  MHI— 15  points.  (J)  between 
85%  and  100%  of  S^ate  MHI— 10  points, 
(■*)  equal  or  greater  than  State  MHI — 0 
points. 

(iii)  Experience.  Applicant  has 
successful  experience  in  administering  a 
rural  economic  development  program — 
15  points. 

(iv)  Other. 

(A)  Applicant  has  industry  or  business 
committed  to  locate  in  the  sites — 25 
points. 

(B)  Grant  request  contains  evidence  of 
substantial  commitment  of  funds  from 
nonfederal  sources  for  proposed 
proiects — 25  points. 

(v)  Discretionary.  In  certain  cases  the 
Administrator  may  assign  up  to  50 
points  in  addition  to  those  that  may  be 
assigned  in  paragraphs  (b)(3)(i)  through 
(iv)  of  this  section.  Use  of  these  points 
must  include  a  written  justification  from 
the  State  Director  which  will  be  based 
on  factors  such  as  geographic 
distribution  of  funds,  criteria  which  will 
result  in  substantial  employment 
improvement,  mitigation  of  economic 
distress  of  a  community  through  the 
creation  or  salvation  of  jobs  or 
emergency  situations. 

6.  Section  1942.306  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 


§  1942.306    Purposes  of  grants. 

(a)  Grant  funds  may  be  used  to 
finance  and  develop  small  and  emerging 
private  business  enterprises  in  rural 
areas  including,  but  not  limited  to.  the 
following; 

(1)  Acquisition  and  development  of 
land,  easements  and  rights-of-way. 

(2)  Construction,  conversion, 
enlargement,  repairs  or  modernization  of 
buildings,  plants,  machinery,  equipment, 
access  streets  and  roads,  parking  areas, 
utilities,  and  pollution  control  and 
abatement  facilities. 

(3)  Startup  operating  cost  and  working 
capital. 

(4)  Technical  assistance  for  proposed 
grantee  projects. 

(5)  Reasonable  fees  and  charges  for 
professional  services  necessary  for  the 
planning  and  development  of  the  profQct 
including  packaging.  Services  must  be 
provided  by  individuals  licensed  in 
accordance  with  appropriate  State 
accreditation  associations. 

(6)  Refinancing  of  debts  exclusive  of 
interest  incurred  by  or  on  behalf  of  an 
association  before  an  application  for  a 
grant  when  all  of  the  following  exist: 

(i)  The  debts  were  incurred  for  the 
facility  or  part  thereof  or  service  to  be 
installed  or  improved  with  the  grant, 
and 

(ii)  Arrangements  cannot  be  made 
with  the  creditors  to  extend  or  modify 
the  terms  of  the  existing  debt. 

(b)  Grants  may  be  made  only  when 
there  is  a  reasonable  prospect  that  they 
will  result  in  development  of  small  and 
emerging  private  business  enterprises. 

4  *  «  •  * 

7.  Section  1942.307  is  revised  to  read 
as  follows: 

§1M2.307    Limitations  on  US*  Of  grant 
funds. 

(a)  Funds  will  not  be  used: 

(1)  To  produce  agricultural  products 
through  growing,  cultivation  and 
harvesting  either  directly  or  through 
horizontally  integrated  livestock 
operations  except  for  commercial 
nurseries  or  timber  operations. 

(2)  To  finance  comprehensive 
areawide  type  planning.  This  does  not 
preclude  the  use  of  grant  funds  for 
planning  for  a  given  project. 

(3)  For  loans  by  grantees  when  the 
rates,  terms  and  charges  for  those  loans 
are  not  reasonable  or  would  be  for 
purposes  not  eligible  under  §  1942.306  of 
this  subpart. 

(b)  Funds  will  not  be  used  for  any 
project  which  will  require  more  than 
S500.000  in  FmHA  grant  funds  available 
under  this  subpart. 

(c)  At  least  51  percent  of  the 
outstanding  interest  in  the  project  has 
membership  or  is  owned  by  those  who 


are  either  citizens  of  the  United  States 
or  reside  in  the  United  States  after  being 
legally  admitted  for  permanent 
residence. 

8.  Section  1942.310  is  amended  by 
revising  paragraphs  (b)  and  (d); 
removing  paragraph  (e):  redesignating 
paragraphs  (f).  (g).  and  (h)  as  paragraphs 
(e),  (H.  and  (g):  and  by  adding  new 
paragraphs  (h)  and  (i)  to  read  as  follows: 

§  1942.310    Other  considerations. 

***** 

(b)  Environmental  requirements.  (1 ) 
General  applicability.  Unless 
specifically  modified  by  this  section,  the 
requirements  of  Subpart  G  of  Part  1940 
of  this  Chapter  apply  to  this  Subpart. 
FmHA  will  give  particular  emphasis  to 
ensuring  compliance  with  the 
environmental  policies  contained  in 
§  S  194a303  and  1940.304  in  Subpart  C  of 
Part  1940  of  this  Chapter.  Although  the 
purpose  of  the  grant  program 
established  by  this  Subpart  is  to 
improve  business,  industry  and 
employment  in  rural  areas,  this  purpose 
is  to  be  achieved,  to  the  extent 
practicable,  without  adversely  affecting 
important  environmental  resources  of 
rural  areas  such  as  important  farmlands 
and  forest  lands,  prime  rangelands. 
wetlands  and  floodplains.  Prospective 
recipients  of  grants,  therefore,  must 
consider  the  potential  environmental 
impacts  of  their  applications  at  the 
earliest  planning  stages  and  develop 
plans,  grants  and  projects  that  minimize 
the  potential  to  adversely  impact  the 
environment. 

(2)  Technical  assistance.  The 
application  for  a  technical  assistance 
project  is  generally  excluded  from 
FmHA's  environmental  review  process 
by  §  1940.310(e)(1)  of  Subpart  G  of  Part 
1940  of  this  Chapter.  However,  as 
further  specified  in  §  1940.330  of  Subpart 
G  of  Part  1940  of  this  Chapter,  the 
grantee  for  a  technical  assistance  grant, 
in  the  process  of  providing  technical 
assistance,  must  consider  the  potential 
environmental  impacts  of  the 
recommendations  provided  to  the 
recipient  of  the  technical  assistance. 

(3)  Applications  for  Direct 
Construction  Project.  The  application  by 
a  potential  grantee  who  intends  to 
directly  use  grant  funds  for  a 
nontechnical  assistance  project,  such  as 
a  construction  project,  shall  be  reviewed 
and  processed  under  the  applicable 
requirements  of  Subpart  G  of  Part  1940 
of  this  Chapter. 

(4)  Applications  for  Grants  to  Provide 
Financial  Assistance  to  Third  Party 
Recipients.  As  part  of  the 
preapplication,  the  applicant  must 
provide  a  complete  Form  FmHA  1940- 
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20.  "Request  for  Environmental 
Information,"  for  each  project 
specifically  identified  in  its  plan  to 
provide  financial  assistance  to  third 
parties  who  will  undertake  eligible 
projects  with  such  assistance.  FmHA 
will  review  the  preapplication, 
supporting  materials  and  any  required 
Forms  FmHA  1940-20  and  initiate  a 
Class  II  assessment  for  the 
preapplication.  This  assessment  will 
focus  on  the  potential  cumulative 
impacts  of  the  projects  as  well  as  any 
environmental  concerns  or  problems 
that  are  associated  with  individual 
projects  and  that  can  be  identified  at 
this  time  from  the  information 
submitted.  Because  FmHA's  approval  of 
this  type  of  grant  application  does  not 
constitute  FmHA's  commitment  to  the 
use  of  grant  funds  for  any  identified 
third  party  projects  (see  §  1942.316  of 
this  Subpart],  no  public  notification 
requirements  for  a  Class  II  assessment 
will  apply  to  the  preapplication.  After 
the  grant  is  approved,  each  third  party 
project  to  be  assisted  under  the  grant 
will  undergo  the  applicable 
environmental  review  and  public 
notification  requirements  in  Subpart  G 
of  Part  1940  of  this  Chapter,  prior  to 
FmHA  providing  its  consent  to  the 
grantee  to  assist  the  third  party  project. 

(5)  Combined  Applications.  Whenever 
an  applicant  files  a  preapplication  that 
includes  a  direct  construction  project 
and  a  plan  to  provide  financial 
assistance  to  third  parties  who  will 
undertake  eligible  projects,  the  following 
environmental  requirements  will  apply. 

(i)  The  proposed  direct  construction 
project(s)  will  be  reviewed  under  the 
requirements  of  paragraph  (b)(3)  of  this 
section  prior  to  authorization  of  the 
application. 

(ii)  The  plan  to  provide  financial 
assistiincc  to  thrid  parties  will  be 
reviewed  and  processed  under  the 
requirements  of  paragraph  (b)(4)  of  this 
section.  Additionally,  the  Class  II 
assessment  required  for  the  plan  shall 
address  and  analyze  the  cumulative 
impacts  of  all  proposed  projects,  direct 
or  third  party,  identified  within  the 

preapplication. 

*        *        •        •        • 

(d)  Management  assistance.  Grant 
recipients  will  be  supervised  as 
necessary  to  assure  that  projects  are 
completed  in  accordance  with  approved 
plans  and  specifications  and  that  funds 
are  expended  for  approved  purposes. 
Grants  made  under  this  Subpart  will  be 
administered  under  and  are  subject  to  7 
CFR  3015  and  7  CFR  3016,  as 
appropriate,  and  established  FmHA 
guidelines. 


(h)  Flood  or  mudslide  hazard  area 
precautions.  If  the  grantee  financed 
project  is  in  a  flood  or  mudslide  area, 
then  flood  or  mudslide  insurance  must 
be  provided. 

(i)  Termination  af  Federal 
requirements.  Once  the  grantee  has 
provided  assistance  to  projects  from  a 
revolving  fund,  in  an  amount  equal  to 
the  grant  provided  by  FmHA,  the 
requirements  imposed  on  the  grantee 
shall  not  be  applicable  to  any  new 
projects  thereafter  financed  from  the 
revolving  fund.  Such  new  projects  shall 
not  be  considered  as  being  derived  from 
Federal  funds. 

9.  Section  1942.311  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as  (b),  and 
by  revising  paragraph  (a)  to  read  as 
follows: 

§  1942.31 1    Application  processing. 

(a)  Preapplications  and  applications. 
(1)  The  application  review  and  approval 
procedures  outlined  in  §  1942.2  of 
Subpart  A  of  Part  1942  of  this  Chapter 
will  be  followed  as  appropriate.  The 
State  Director  should  assist  the 
applicant  in  application  assembly  and 
processing.  If  the  application  is  for  the 
development  of  facilities,  the  applicant 
shall  use  Form  AD-624,  "Application  for 
Federal  Assistance  (for  Construction 
Programs)."  If  the  application  is  for  the 
financing  of  facilities,  the  applicant  shall 
use  Form  AD-623  "Application  for 
Federal  Assistance  (NonConstruction 
Programs)." 

(2)  Applications  which  propose  to 
establish  revolving  loan  programs  shall 
contain  detail  on  the  applicant's 
experience  operating  a  revolving  loan 
program,  proposed  projects  to  be  funded 
from  the  revolving  fund,  applicant's 
financial  ability  to  administer  a 
revolving  fund,  need  for  a  revolving 
fund,  and  other  funds  available  to 
leverage  funds  made  available  under 
this  program. 

(3)  Each  application  for  assistance 
will  be  carefully  reviewed  in  accordance 
with  the  priorities  established  in 

§  1942.305(b)(3)  of  this  Subpart.  A 
priority  rating  will  be  assigned  to  each 
application.  Applications  selected  for 
funding  will  be  based  on  the  priority 
rating  assigned  each  application  and  the 
total  funds  available.  All  applications 
submitted  for  funding  should  contain 
sufficient  information  to  permit  FmHA 
to  complete  a  thorough  priority  rating. 


§§  1942.312 and  1942.313    (Removed  and 
Reserved] 

10.  Sections  1942.312  and  1942.313  are 
removed  and  reserved. 


11.  Section  1942.314  is  added  and 
reads  as  follows: 

§1942.314    Scope  Of  Work. 

For  applications  involving  a  loan  to  a 
third  party,  the  applicant  shall  develop  a 
Scope  of  Work.  As  a  minimum  the 
Scope  of  Work  should  contain  the 
following: 

(a)  The  specific  purposes  for  which 
grant  funds  will  be  utilized. 

(b)  Timeframes  or  dates  by  which 
action  surrounding  the  use  of  funds  will 
be  accomplished. 

(c)  Who  will  be  carrying  out  the 
purpose  for  which  the  grant  is  made. 

(d)  How  the  grant  purposes  will  be 
accomplished. 

12.  Section  1942.315  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§1942.315    Docket  preparation  and  Letter 
of  Conditions. 

(b)  The  State  Director  or  the  State 
Director's  designated  representative  will 
prepare  a  Letter  of  Conditions  outlining 
the  conditions  under  which  the  grant 
will  be  made.  It  will  include  those 
matters  necessary  to  assure  that  the 
proposed  development  is  completed  in 
accordance  with  approved  plans  and 
specifications,  that  grant  funds  are 
expended  for  authorized  purposes,  and 
that  the  terms  of  the  Scope  of  Work  and 
requirements  as  prescribed  in  Parts  3015 
and  3016  of  7  CFR  are  complied  with. 
The  Letter  of  Conditions  will  be 
addressed  to  the  applicant,  signed  by 
the  State  Director  or  other  designated 
FmHA  representative,  and  mailed  or 
handed  to  appropriate  applicant 
officials.  Each  Letter  of  Conditions  will 
contain  the  following  paragraphs. 

'This  letter  established  conditions  which 
must  be  understood  and  agreed  to  by  you 
before  further  consideration  may  he  given  to 
the  application." 

"This  letter  is  not  to  be  considered  as  grant 
approval  nor  a.s  a  representation  as  to  the 
availability  of  funds.  The  docket  may  be 
completed  on  the  basis  of  a  grant  not  to 
exceed  $ " 

"Please  complete  and  return  the  attached 
Form  FmHA  442-46,'Letter  of  Intent  to  Meet 
Conditions,'  if  you  desire  further 
consideration  be  given  your  application." 

Other  items  in  the  Letter  of  Conditions 
should  include  those  relative  to: 
Maximum  amount  of  grant, 
contributions,  interim  financing,  final 
plans  and  specifications,  construction 
contract  documents  and  bidding, 
required  project  audit,  evidence  of 
compliance  with  all  applicable  Federal, 
State,  and  local  requirements,  closing 
instructions,  DOL  certifications, 
compliance  with  any  required 
environmental  mitigation  measures,  and 
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other  requirements  indnding  those  of 
Regional  Commissions  when  a  grant  is 
being  made  by  a  Regional  Commission. 

13.  Section  1942.316  is  amended  by 
revising  the  heading  and  paragraph  (c) 
to  read  as  follows: 

S1942.31*    Oram  approval;  fund  obligation 


(c)  Thirxi  party  financial  assistance. 
Approval  of  a  grant  to  an  applicant  who 
wiU  use  grant  fiinds  to  provide  financial 
assistance  to  a  third  party  does  not 
constitute  approval  of  the  projects 
Hnanced  by  the  grantee.  The  review, 
approval  and  disbursement  of  funds  for 
specific  projects  financed  by  grantees 
will  be  completed  in  accordance  with 
applicable  sections  of  this  Subpart 


14.  Sections  1942.317, 1942.3ia 
1942.319,  and  1942.320  are  removed  and 
reserved 

§§  1942.317. 1942.31S,  1942.31a,  and 
1942.320   [Romovad  and  Raaarndl 

S  1942.322    [Romovd  and  R— rvad] 

15.  Section  1942.322  is  removed  and 
reserved 

$1942.350    [Radoaignatad  aa  i  1942J49] 

la  Section  1942.350  is  redesignated  as 
S  1942.349  and  is  revised  to  read  as 
follows: 

1942.349    Fonna,  guMos.  and 


Exhibit  A  of  Subpart  H  of  Part  of  1942 


of  this  Chapter,  Guides  1  and  2  of  this 
Subpart  Attachment  1  and  Forms 
referenced  (all  available  in  any  FmHA 
office)  are  for  use  in  administering  ID 
Grants. 

17.  New  S  1942.350  is  added  to  read  as 
follows: 

91942.350   OMB  control  numbor. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  have  been 
assigned  OMB  control  number  0575- 
0132.  In  accordance  with  5  CFR  Part 
1320  summarized  below  is  the 
annualized  public  reporting  burden  for 
this  regulation. 
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Section  o(  regulations 


Title 


(8) 


FormNaM 

•ny 

(Q 


Estenstsd 

Noot 

respondent! 

(D) 


Reports  Ned 

anrxjaly 


(E) 


Total  annual 

responses 

(d)  X  (e) 

(H 


Estimated 

No.  otman- 

hrs.  per 

response 

(G) 


Estimated 

total  man 

hours 

(Ox  (81 

(H) 


Reporting  Requirements— Forms  Approved  Under  Other  OMB  Numbers 


1942.310W(4) 

Request  for  Envvonmontal  Infor- 
tnatiort 

Certificate  oi  Non  Relocation  and 
Maiicet    Capacity     Information 
Reporl 

Apptcation  for  Federal  Assistvice 
(for  Corwtruction  Programs). 

Applicalion  for  Federal  AsaistMica 
(for     Non     Construction     Pro- 
grams). 

Lener  of  Intent  to  meet  CondWons. 

PreapplKation  for  Federal  Assist- 
ance. 

Equal  Opportunity  Agreement 

Assurance  Agreement 

1940-20 

(0575- 

0029). 
449-22 

(0575- 

0029). 
AO-624 

(0348- 

0U06). 
AO-623 

(0348- 

0006). 
FmHA  442- 

46(0575- 

0015). 
AO-621 

(034S- 

0006). 
FmHA  400-1 

(0575- 

0018). 
FmHA  400-4 

(0575- 

0016). 
SF-270 

(0348- 

0006). 
SF-260 

(0348- 

OOOQ. 
SF-272 

(0348- 

0006). 


1 942.31 0(cH1)fii) 

1942J}1tfa).    ...     

1 942.31 1  (a) 

1942J15<M — 

25 
5 

On  occasion 

On  occasion  — 

25 
5 

1 
1 

25 
5 

Attachment  1,  Sea  A  U  8 

Attachment  1 _ 

40 

On  occasion 

40 

1 

40 

Attactwnent  1 .- 

Attachment  1.  Sea  A  H 1  (a)- „ 

Attachment  1,  Sec.  A  II J 

Request   far  Advance  or  Reim- 
Imrsement. 

Financial  Status  Report 

Federal  Cash  Transaction  Report.... 

30 
30 
30 

12 _ 

12_ 

360 
120 
360 

1 
1.5 
1.5 

360 
180 
540 

Attachment  1.  Sec.  A  II  J 

Reporting  Raquiramanis— No  Fomw 


1942.310  (b)  4.. 


1942J11(aK2)  and  Attachment  1. 

Sec.  A  II  Z 
1942.314  Attachment  1.  Sec.  A  II 

B. 

AOachmanl  1.  Sea  A  H  A 

Attachment  1.  Sea  A  II  E .| 

Attachment  1.  Sec.  A  II  H  4 _ 

Attachment  1.  Sea  A  U  I  (b). 


Plan  to  Provide  Financial  Assist 

to  Third  Parties. 
Brief  Narrative 

Scope  of  Work 


Intergovernmental  Consultations ... 

Appraisal  Report 

Request  for  Appeal 

Evidence  of  Fidelity  Bond  Inaur- 
anca 


Written 

Written 

Written 

Written 

Written 

Letter 

Policy 


10 

On 

occasion 

40 

On 

occasion 

10 

On 

occasion 

40 

On 

occasion 

5 

On 

occasion 

10 

On 

occasion 

15 

On 

occasion 

10 

40 

10 

40 
5 

10 
15 


16 

160 

4 

160 

40 

400 

2 

SO 

4 

20 

0.5 

5 

1 

IS 
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Section  ol  regidations 
(A) 

(B) 

Form  No.  H 
any 

(C) 

Estnnated 
Na  d 
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(D) 

Reports  filed 
annually 

(E) 

Total  annual 

resportsas 

(d)  >  (e) 

(F) 

Estimated 

No.  otman- 

hrs.  per 

response 

(G) 

Estimated 

total  man 

twurs 

<I)«(S» 

(H) 

Attachmem  1,  Sec.  A  II  1 

Project  Performance  Report 

Audit  Report 

ifti.ii.ii.i 
vfTiiifln  .„„..„... 

15 
30 

On  occasion 

On  occasion 

80 
30 

2 

6 

120 

Attachment  1  Sec  A  II  K       

180 

Record  Keepirtg  Requirements 


Attachment  1.  Sec.  B  III  H 

Attachment  1.  Sec.  B  III  (A)  (3) . 


Financial  Records. 
Property  Records... 


Records.. 
Records- 

xe ._ 


30 
30 


'1.136 


30 

90 

*  2.390 


■  Docket  totals. 
•  Total  hours. 


18.  Exhibits  A  and  B  to  Subpart  G  of 
Part  1942  are  removed. 

Dated:  July  2a  1988. 
Neal  Sox  |ohnson, 

Acting  Administrator,  Farmers  Home 

Administration. 

[FR  Doc.  88-18211  Filed  8-10-88:  8.45  am] 

MtUNQ  CODE  3410-07-11 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  510a 

[No.  88-646] 

Use  of  Penalty  llaU  in  the  Location  and 
Recovery  of  IMissing  Children 

Date:  August  1.  IQSa 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

summary:  In  response  to  Congressional 
legislation,  the  Federal  Home  Loan  Bank 
Board  ("Board")  is  amending  its 
regulation  authorizing  the  use  of  official 
United  States  Government  mail  franked 
for  Board  use  ("penalty  mail")  to  assist 
in  the  recovery  of  missing  children. 

EFFECTIVE  DATE:  August  11. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  ].  Szlenker,  Attorney,  Office  of 
General  Counsel,  (202)  377-6664.  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW..  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  On 

August  9. 1985.  Congress  enacted  Pub.  L. 
99-87,  which  added  a  new  section  3220 
to  title  39.  United  States  Code.  That 
provision  authorized  federal  agencies  to 
place  photographs  and  biographical 
data  of  missing  children  on  penalty  mail 
in  accordance  with  guidelines 
promulgated  by  the  Department  of 
Justice.  Section  5  of  Pub.  L.  No.  99-87 
(See  39  U.S.C.  3220  n.  'Termination 
Date"  (Supp.  Ill  1985]),  stated  that  this 
authorization  would  expire  two  and  one- 


half  years  after  its  enactment.  The 
Board  regulations  implementii>g  39 
U.S.C.  3320  therefore  stated  that  they 
would  terminate  on  February  9, 1988,  in 
accordance  with  the  terms  of  the  statute. 
However,  on  December  22. 1987, 
Congress  amended  Pub.  L.  No.  99-87  to 
provide  that  the  use  of  missing  children 
photographs  and  biographical  data  on 
penalty  mail  would  be  continued  until 
December  31, 1992.  The  amendment,  at 
section  627(a)  of  the  Treasury,  Postal 
Service  and  General  Government 
Appropriations  Act  of  1988,  was  enacted 
as  part  of  House  Joint  Resolution  No. 
395.  Continuing  Appropriations,  Fiscal 
Year  1988.  Pub.  L  No.  100-202.  section 
lOl(m).  101  Stat.  1329, 1329-430  (1987). 
Consequently,  the  Board  is  amending  12 
CFR  510a.6  to  provide  that  the  Board's 
use  of  penalty  mail  in  the  location  of 
missing  children  shall  continue  until 
December  31. 1992. 

Pursuant  to  12  CFR  508.11  and  508.14, 
the  Board  finds  that,  because  this 
amendment  relates  to  Board  procedure 
and  practice,  notice  and  public 
procedure  are  unnecessary,  as  is  the  30 
day  delay  of  the  effective  date. 

List  of  Subjects  in  12  CFR  Part  510a 

Missing  children.  Penalty  mail, 
Reporting  and  record  keeping 
requirements. 

Accordingly,  the  Board  hereby 
amends  Part  510a,  Subchapter  A. 
Chapter  V,  Title  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  A— GENERAL 

PART  SlOa— USE  OF  PENALTY  MAIL 
IN  THE  LOCATION  AND  RECOVERY 
OF  MISSING  CHILDREN 

1.  The  authority  citation  for  Part  SlOa 
continues  to  read  as  follows: 

Authority:  Sec.  17,  47  Slat.  736,  as  amended 
(12  U.S.C.  1437):  Sec.  402,  48  Stat.  1236,  as 
amended  (12  U.S.C.  1725):  Sec.  1,  99  Stat.  290, 
as  amended  (39  U.S.C.  3220):  Reorg.  Plan  No. 
3  of  1947,  3  CFR.  1943-1948  Comp..  p.  1071. 


2.  Revise  S  510a.6  to  read  as  follows: 

§510a.6    Expiration  date. 

This  part  is  effective  May  8, 1987,  and 
shall  cease  to  be  effective  upon  the 
close  of  the  Board's  business  on 
December  31, 1992. 

By  the  Federal  Home  Loan  Bank  Board. 
NadifM  Y.  Wuhington, 

Assistant  Secretary. 

(FR  Doc.  88-18058  Filed  8-10-88;  8:45  am] 

BULMO  CODE  (TJO-OI-M 


12  CFR  Part  524 

[No.  86-645] 

Operations  of  the  Banlcs 

Date:  August  1.  ig8& 

aoency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  amending  its 
regulation  pertaining  to  the  preparation 
and  submission  of  budgets  by  the 
Federal  Home  Loan  Banks  ("Banks"). 
The  Board  is  removing  the  requirement 
that  a  Bank  submit  a  certificate  of 
compliance  to  the  Board  along  with  its 
budget.  This  will  remove  a  requirement 
which  the  Board  feels  is  no  longer 
necessary. 

EFFECTIVE  DATE:  The  regulation  is 
effective  August  11. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
William  Carey.  Director,  Bank  Liaison 
Division,  Office  of  District  Banks,  (202) 
377-6656;  or  Charles  Szlenker.  Attorney, 
Office  of  General  Counsel.  (202)  377- 
6664,  Federal  Home  Loan  Bank  Board. 
1700  G  Street  NW..  Washington.  DC 
20552. 

SUPPLEMENTARY  INFORMATION:  12  CFR 
524.6  requires  each  Federal  Home  Loan 
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Bank  to  submit,  concurrently  with  its 
budget,  a  certificate  of  compliance 
signed  by  the  Bank's  president  stating 
that  the  Bank  has  complied  with  the 
provisions  of  Subchapter  B  of  the 
Board's  regulations  (12  CFR  Parts  521- 
535).  Beginning  in  1979,  the  Board 
instituted  an  alternative  method  of 
ascertaining  a  Bank's  compliance  with 
Board  regulations,  policies,  and  rules, 
including  those  in  Subchapter  B,  through 
estabhshment  of  internal  auditors  and 
uniform  charters  for  Bank  audit 
committees.  Board  Res.  No.  86-329 
(April  1, 1986).  These  charters  require 
the  Banks  to  submit  periodic  internal 
audit  reports  to  the  Board.  These  reports 
must  include  evidence  of  the  Banks' 
compliance  with  laws,  regulations, 
policies,  plans,  procedures,  ethical 
standards,  and  public  responsibilities. 

Furthermore,  the  Banks'  audit 
committees  and  internal  auditors 
coordinate  the  investigations  for  conflict 
of  interest  or  unethical  conduct  at  the 
Banks  with  the  Board's  Office  of 
Inspector  General.  These  Bank  internal 
audits  must  conform  with  auditing 
standards  promulgated  by  the  American 
Institute  of  Certified  Public  Accountants, 
Generally  Accepted  Accounting 
Standards,  and  the  U.S.  Comptroller 
General's  standards  for  audits  of 
government  organizations. 

The  information  received  by  the 
Board  in  these  periodic  audit  reports 
eliminates  the  need  for  a  certificate  of 
compliance  from  each  Bank's  president. 
Consequently,  the  Board  is  amending 
§  524.6  to  remove  entirely  the 
requirement  for  the  submission  of  a 
certificate  of  compliance  to  the  Board. 

Pursuant  to  12  CFR  508.11  and  508.14, 
the  Board  finds  that  this  amendment 
makes  no  substantial  change  in  the 
Board's  policy  regarding  Bank 
compliance  with  Board  regulations, 
policies,  and  directives.  The  Banks, 
through  their  audit  reports,  must 
continue  to  certify  their  compliance  with 
appropriate  laws,  regulations,  directives, 
and  rules.  This  regulation  relieves  Banks 
from  the  requirement  to  submit  a 
document  that  the  Board  no  longer  finds 
necessary. 

The  Board  finds  that  this  regulation 
relieves  a  previous  restriction. 
Consequently,  the  Board  finds  that 
public  notice  is  not  required,  and  the  30- 
day  delay  of  the  effective  date  of  this 
amendment  rs  also  unnecessary. 
Accordingly,  this  amendment  will  be 
effective  upon  publication  in  the  Federal 
Register. 

List  of  Subjects  in  12  CFR  Part  524 

Federal  home  loan  banks.  Securities, 
Surety  bonds. 


Accordingly,  the  Board  hereby 
amends  Part  524,  Subchapter  B.  Chapter 
V,  Tiile  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

SUBCHAPTER  B— FEDERAL  HOME  LOAN 
BANK  SYSTEM 

PART  524— OPERATIONS  OF  THE 
BANKS 

1  The  authority  citation  for  Part  524 
continues  to  read  as  follows: 

Authority:  Sec.  10.  47  Stat.  731.  as  amended 
(12  use.  1430);  sec.  12.  47  Stat.  735.  as 
amended  (12  U.S.C.  1432):  sec.  17,  47  Stat.  736. 
as  amended  (12  U.S.C.  1437);  Reor«.  Plan  No. 
3  of  1947. 12  PR  4981,  3  CFR.  1943-48  Comp., 
p.  1071. 

§524.6    [Amended] 

2.  Amend  section  524.6  by  removing 
the  phrase  "and  certification  of 
compliance  of  this  subchapter  signed  by 
the  Bank  President"  from  the  first 
sentence. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 
Assistant  Secretary. 
(FR  Doc.  86-18057  Filed  8-10-88;  8:45  amj 

BILLING  CODE  6720-«1-« 


TENNESSEE  VALLEY  AUTHORITY 

18  CFR  Part  1301 

Privacy  Act 

AGENCY:  Tennessee  Valley  Authority 
(TVA). 

action:  Final  rule. 

SUMMARY:  This  rule  redesignates  the 
positions  responsible  for  handling  and 
determining  administrative  appeals 
under  the  Privacy  Act  to  reflect  TVA 
organizational  changes.  Thi.s  rule  also 
updates  the  list  of  published  TVA 
system  of  records  notices  and  the  days 
on  which  TVA  offices  are  closed  and 
revises  the  form  of  certain  legal  citations 
contained  in  the  exemption  provisions. 
A  paragraph  dealing  with  an 
information  source  within  TVA 
regarding  amendment  of  records  has 
been  deleted  since  information 
regarding  amendment  of  records  is 
readily  available  in  the  TVA 
Administrative  Release  System.  This 
rule  was  not  published  in  proposed  form 
since  it  relates  to  agency  organization, 
procedure,  and  practice.  Since  this  rule 
is  nonsubstantive,  it  is  being  made 
effective  immediately. 

EFFECTIVE  DATE:  August  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ronald  E.  Brewer,  615-751-2520. 


List  of  Subjects  in  18  CFR  Part  1301 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Privacy  Act,  Sunshine  Act. 

For  the  reasons  set  forth  in  the 
preamble.  Title  18,  Chaper  XIII  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1301— PROCEDURES 

1.  The  authority  citation  for  Part  1301 
continues  to  read  as  follows: 

Authority:  48  Stat.  58.  as  amended;  16 
U.S.C.  831-e31dd,  unless  otherwise  noted. 

2.  Section  1301.12  is  amended  by 
revising  paragraphs  (d)  and  (f)  to  read 
as  follows: 

§1301.12    Definitions 

***** 

(d)  The  term  "TVA  system  notice" 
means  a  notice  of  a  TVA  system 
published  in  the  Federal  Register 
pursuant  to  the  Act.  TVA  has  published 
TVA  system  notices  about  the  following 
TVA  systems: 

Apprentice  Training  Record  System — TVA. 
Personnel  Files — TVA. 
Cooperative  Training  Program  for 

Construction  Craftsmen — TVA. 
Demonstration  Farm  Records — TVA. 
Discrimination  Complaint  Files — TVA. 
Employee  Accident  Information  System — 

TVA. 
Employee  Accounts  Receivable — TA'A. 
Employee  Alleged  Misconduct  Investigatory 

Files— TVA. 
Medical  Record  System — TVA. 
Employee  Statement  of  Employment  and 

Financial  Interests — TVA. 
Payroll  Records— TVA. 
Employee  Travel  Advance  Records — TVA. 
Employment  Applicant  Files — TVA. 
Grievance  Records — TVA. 
Land  Between  The  L.akes  Hunter  Records — 

TVA. 
Land  Between  The  Lakes  Register  of  Law 

Violations — TVA. 
Employee  Supplementary  Vacancy 

Announcement  Records — TVA. 
Consultant  and  Personal  Service  Contractor 

Records— TVA. 
Nuclear  Quality  Assurance  Personnel 

Records— TVA. 
Questionnaire-Farms  in  Vicinity  of  Proposed 

Nuclear  Power  Plant — TVA. 
Radiation  Dosimetry  Personnel  Monitoring 

Records— TVA. 
Reforestation,  Erosion  control,  and  Plantation 

Case  History  Records — TVA. 
Retirement  System  Records — TVA. 
Test  Demonstration  Farm  Records — TVA. 
Woodland  Resource  Analysis  Program  Input 

Data— TVA. 
Electricity  Use.  Rate,  and  Service  Study 

Records— TVA. 
Land  Between  The  Lakes  Mailing  Lists — 

TVA. 
OIG  Investigative  Records— TVA. 
Call  Detail  Records— TVA. 


Office  of  Nuclear  Power  Call  Detail 

Record*— TVA. 
Project/Tract  Files— TV  A. 

*         ♦   ,      •         •         ft 

(0  The  term  "reviewing  official" 
means  TVA's  Vice  President,  Human 
Resources,  or  another  TVA  official 
designated  by  the  Vice  President  in 
writing  to  decide  an  appeal  pursuant  to 
§  1301.19; 

***** 

3.  Section  1301.14  is  amended  by 
revising  the  third  sentence  of  paragraph 
(g)  to  read  as  follows: 

§  1301.14    Times,  places,  and  requirements 
for  Identification  of  Individuals  making 
requests. 

ft         ft        ft        *        * 

(g)  *  *   *  Offices  are  closed  on 
Saturdays,  Sundays,  and  the  following 
holidays:  New  Year's  Day,  Birthday  of 
Martin  Luther  King,  Jr.,  Washington's 
Birthday,  Memorial  Day,  Independence 
Day,  Labor  Day,  Columbus  Day, 
Veterans  Day,  Thanksgiving  Day,  and 
Christmas  Day. 

§1301.17    [Amended] 

4.  In  §  1301.17.  paragraph  (d)  is 
removed  and  paragraph  (e)  is 
redesignated  as  paragraph  (d). 

5.  Section  1301.19  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  introductory  text  to  read 
as  follows: 

§1301.19    Appeeto  on  Initial  adverse 
agency  determination  on  con'ection  or 
amendment. 

(a)  *  *  *  An  appeal  must  be  taken 
within  20  days  of  receipt  of  notice  of 
TVA's  initial  refusal  to  amend  the 
record  and  is  taken  by  delivering  a 
written  notice  of  appeal  to  the  Vice 
President,  Human  Resources,  Tennessee 
Valley  Authority.  Knoxville,  Tennessee 
37902.  •  *  * 


e.  Section  1301.23  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

§  1 30 1 .23    General  exemptions. 


(b)  The  TVA  system  "Land  Between 
The  Lakes  Register  of  Law  Violations — 
TVA"  is  exempted  from  subsections 
(c)(3),  (4);  (d):  (e)(1),  (2),  (3),  (4)(G), 
(4)(H).(4)(I),(5);(n:(g):and(h)of5 
U.S.C.  552a  and  corresponding  sections 
of  these  rules  pursuant  to  section  (j)(2) 
of  5  U.S.C.  552a  (section  3  of  the  Privacy 
Act).  *  •   * 

7.  Section  1301.24  is  amended  by 
revising  the  first  sentence  of  paragraph 


(a),  paragraph  (b)(l],  and  paragraph 
(c)(1)  to  read  as  follows: 

§  1 30 1.24    Specific  exemptions. 

(a)  The  TVA  system  "Employee 
Alleged  Misconduct  Investigatory 
Files — ^TVA"  is  exempted  from 
subsections  (c)(3);  (d);  (e)(1).  (4)(G), 
(4)(H),  {4){I):  and  (fj  of  5  U.S.C.  552a  and 
corresponding  sections  of  these  rules 
pursuant  to  section  (k)(2)  of  5  U.S.C. 
552a  (section  3  of  the  Privacy  Act).  *  *  * 

(b)(1)  The  TVA  systems  "Apprentice 
Training  Record  System — TVA," 
"Consultant  and  Personal  Service 
Contractor  Records — ^TVA," 
"Cooperative  Training  Program  for 
Construction  Craftsmen — TVA," 
"Employment  Applicant  Files — ^TVA," 
"Personnel  Files — ^TVA,"  and  "Nuclear 
Quality  Assurance  Personnel  Records — 
TVA"  are  exempted  from  subsections 
(d):  (e)(4)(H);  (f)(2),  (3).  and  (4)  of  5 
U.S.C.  552a  and  corresponding  sections 
of  these  rules  to  the  extent  that 
disclosure  of  material  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confldence.  or 
prior  to  September  27, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 
These  TVA  systems  are  exempted 
pursuant  to  section  (k)(5)  of  5  U.S.C 
552a  (section  3  of  the  Ptivacy  Act). 


(c)(1)  The  TVA  systems  "Apprentice 
Training  Record  System— TVA," 
"Consultant  and  Personal  Service 
Contractor  Records — TVA," 
"Cooperative  Training  Program  for 
Construction  Craftsmen — ^TVA." 
"Employment  Applicant  Files — ^TVA," 
and  "Personnel  Files — ^TVA."  are 
exempted  from  subsections  (d); 
(e)(4)(H);  (f)(2),  (3),  and  (4)  of  5  U.S.C. 
552a  and  corresponding  sections  of 
these  rules  to  the  extent  that  disclosure 
of  testing  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service  would 
compromise  the  objectivity  or  fairness 
of  the  testing  or  examination  process. 
These  systems  are  exempted  pursuant  to 
section  (k)(6)  of  5  U.S.C.  552a  (section  3 
of  the  Privacy  Act). 


Jolin  W.  Thompson, 

Vice  President,  Services. 

(FR  Doc.  88-18169  Filed  8-10-88:  8:45  am) 

BILLINQ  COOE  1120-01-11 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  838 

Air  Force  Systems  Command 
Contractor  Performance  Asaessment 

agency:  Department  of  the  Air  Force, 

DoD. 

action:  Final  Rule. 

SUMMARY:  This  part  sets  policy,  assigns 
responsibilities,  and  provides 
procedures  for  systematically  assessing 
contractor  performance  on  current 
contracts.  The  Contractor  Performance 
Assessment  Reporting  System  (CPARS) 
will  assess  contractor  performance  on 
current  AFSC  contracts  for  use  in  future 
contact  award  decisions.  These 
assessments  will  be  prepared  by  AFSC 
program  directors  and  forwarded  to  the 
contractor  for  review  and  comment.  This 
part  is  limited  in  scope  to  contracts  for 
concept  demonstration  and  validation, 
full-scale  development  or  full-rate 
production  and  deployment  efforts. 
Laboratory  (science  and  technology 
programs),  service,  and  operations  and 
maintenance  efforts  are  not  included. 

EFFECTIVE  DATE:  September  1. 198a 
AIMMIESS:  HQ  AFSC/PKCP.  Andrews 
AFB,  DC  20334/5000. 
FOR  FtmTHER  INFORMATION  CONTACT: 

Ms.  Susan  Wright,  telephone  (301)  981- 
4022. 

SUPPLEMENTARY  IMFORMATIDN:  On 
March  23, 1988.  the  Air  Force  published 
a  proposed  rule  on  contractor 
performance  assessment  (53  FR  9455).  A 
number  of  comments  were  received  that 
resulted  in  changes  throughout  the 
document.  Summarized  below  are  the 
general  and  specific  conunents  received 
and  actions  taken. 

a.  Comment:  It  can  be  difficult  to 
apply  objective  perspectives  to  complex 
issues.  There  is  little  incentive  for 
program  managers  to  comment 
objectively  on  possible  actions  by  the 
government  or  its  consultants  that  may 
have  adversely  affected  contractor 
performance. 

Response:  The  CPAR  was  structured 
with  a  check  and  balance  system  to  gain 
an  objective  assessment.  Both  the 
government  and  contractor  perspectives 
are  captured.  In  addition,  each 
assessment  is  reviewed  by  a 
management  level  above  the  program 
manager  to  ensure  the  assessment  is 
based  on  objective  data.  The  rule  has 
been  amended  to  discuss  the  checks  and 
balances  of  the  system  (§838.1{c))  and 
revised  to  require  the  assessments  be 
based  on  objective  facts. 
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b.  Comment:  Revise  the  program 
phase  terminology  used  to  be  consistent 
with  the  more  commonly  used 
terminology  within  DOD  Directive 
5000.1.  Revise  R&D  terminology  to 
correlate  with  new  science  and 
technology  program. 

Response:  Throughout  the  rule  the 
terminology  has  been  revised  as 
requested. 

c.  Comment:  The  CPAR  assessment 
should  be  completed  by  either  the 
program  manager  or  director.  In  some 
situations,  the  program  director  is  a 
general  officer  and  could  serve  as  the 
reviewing  official. 

Response:  Throughout  the  rule  "or 
program  manager"  has  been  added  after 
"program  director." 

d.  Comment-  Clarify  the  difference 
between  the  initial  CPAR  assessment 
(§838.5]  and  the  initial  assessment  sent 
to  the  contractor  (§838.6).  Revise  the 
instructions  to  have  the  program 
director  sign  his  or  her  assessment  when 
it  is  final  and  ready  to  be  sent  to  the 
reviewing  official. 

Response:  The  rule  has  been  clarified 
to  distinguish  between  the  initial  CPAR 
assessments  to  be  completed  between 
180  and  360  days  after  contract  award 
and  the  "preliminary"  assessments  that 
the  program  director  or  manager  sends 
to  the  contractor.  In  addition,  the  timing 
of  the  program  director  or  managers 
signature  on  the  form  has  been  delayed 
until  after  it  has  been  reviewed  by  the 
contractor. 

e.  Comment:  The  entire  CPAR 
assesses  "contract"  performance.  Why 
do  you  have  a  separate  assessment 
block  on  the  form  for  "contracts?" 
Recommend  deleting  such  a  category 
and  have  the  subitems  "cost 
performance"  and  "management 
responsiveness"  become  primary  items. 

Response:  The  "contracts"  item  has 
been  deleted.  Throughout  §838.10  the 
numbering  of  items  and  placement  of 
guidance  has  been  rearranged. 

f.  In  addition  to  the  comments  and 
changes  addressed  above,  editing 
changes  were  made  and  appropriate 
regulatory  references  were  added 
throughout  the  rule  for  clarification 
purposes. 

g.  Comment:  Section  838.2(a).  This  rule 
should  not  apply  to  Air  Force  Contract 
Management  Division  (AFCMD)  since 
their  only  buying  activity  is  Kirtland 
Contracting  Center  (KCC).  KCC 
primarily  supports  the  laboratories  on 
base  and  only  has  a  few  weapons 
systems  acquisitions. 

Response:  AFCMD  deleted. 

h.  Comment:  Section  838.2(b). 
Eliminate  the  encouragement  to 
"broaden  the  application  of  CPARs  to 
additional  contract  efforts  and 


contractors  for  (field  activity)  own  use." 
Recommend  that  at  least  until  a 
successful  command-wide  CPAR 
implementation  has  been  launched  and 
a  usage  culture  established,  such  local 
utilization  be  prohibited  to  preclude 
potential  abuse  or  bifurcation  of  the 
main  purpose. 

Response:  Guidance  revised  to 
discourage  broadening  the  application 
of  CPARs  and  requires  a  high  approval 
level  for  such  actions  (i.e.,  AFSC/CV). 
These  requests  will  be  closely 
monitored  by  the  OPR,  HQ  AFSC/PK. 

i.  Comment:  Section  838.4(a).  Revise 
office  symbol  for  receipt  of  local 
supplements  to  HQ  AFSC/SD.  They  are 
responsible  for  maintaining  the  rule  and 
should  be  the  recipient. 

Response:  Revised  as  requested. 

j.  Comment:  Section  838.5(a).  Delete 
guidance  concerning  contracts  in 
existence  when  the  system  is  initiated. 
This  guidance  is  needed  on  a  one  time 
basis  and  should  be  included  in  the 
implementation  transmittal  letter. 

Response:  Deleted  as  requested. 

k.  Comment:  Section  838.5(b) 
Recommend  allowing  contractors  an 
opportunity  to  request  their  CPARs  be 
updated  if  a  significant  change  in 
performance  has  occurred. 

Response:  Amended  to  address  such  a 
contractor's  request. 

1.  Comment:  Section  838.5(b)  and  (c). 
Clarify  the  period  of  performance  to  be 
covered  by  the  intermediate  and  final 
CPARs. 

Response:  Revised  to  clarify  that  both 
the  intermediate  and  final  CPARs  are 
limited  to  contractor  performance 
occurring  after  the  preceding  CPAR.  The 
final  is  not  a  summary  of  the  entire 
contract  effort. 

m.  Comment:  Section  838.6(c). 
Recommend  that  all  CPAR  ratings  be 
discussed  in  face-to-face  meetings. 

Response:  Section  838.6(c)  has  been 
revised  to  "strongly  recommend"  face- 
to-face  meetings.  Making  this 
requirement  mandatory  was  not  deemed 
practical. 

n.  Comment:  Section  838.6(c)(4)  and 
(e).  Clarify  when  the  30  day  time  limit 
begins.  Recommend  a  90  day  contractor 
response  time  and  a  ten  page  limit. 

Response:  Clarified  to  state  that 
comments  are  due  30  days  from  the  date 
of  the  transmittal  letter  and  that 
comments  received  after  the  30  day 
period  should  not  be  incorporated  into 
the  final  CPAR.  The  additional  time  and 
space  requested  for  contractor  response 
would  result  in  a  lengthy  process  (150 
days  to  complete)  which  produces  an 
unmanageably  large  report.  The  goal  is  a 
clear  and  concise  report. 

o.  Comment:  Section  838.9.  The  matter 
of  confidentiality  of  the  CPAR  data 


relating  to  contractor  performance  is 
very  important.  Examination  of  the 
FOIA  releasability  issue  is  strongly 
recommended. 

Response:  AFSC  is  equally  concerned 
about  the  protection  of  the  sensitive  and 
confidential  data  gathered  on  the  CPAR. 
The  rule  discusses  at  length  the 
requirements  for  internal  and  external 
protection  of  the  data.  Each  FOIA 
request  must  be  reviewed  on  a  case-by- 
case  basis;  however,  the  rule  has  been 
amended  to  establish  a  central  focal 
point  for  the  command  (HQ  AFSC/PK) 
to  consider  and  review  CPAR  FOIA 
requests. 

p.  Comment:  Section  838.9(b).  The 
requirement  for  a  letter,  signed  by  the 
company  CEO,  to  obtain  one's  own 
CPAR  data  is  unduly  restrictive  for  large 
multi-business  companies.  Provisions 
should  be  made  for  delegating  such 
access  authority  to  contractor's 
representatives  who  have  commitment 
authority  such  as  divisional  general 
managers,  vice  presidents  of  contract 
management,  etc. 

Response:  Revised  to  allow  CEOs  to 
designate  other  corporate  approval 
officials. 

q.  Comment:  Section  838.10(a)  Item  1. 
Recommend  adding  the  Defense  Activity 
Address  Directory  Code  to  clearly 
identify  the  contractor. 

Response:  Added. 

r.  Comment:  Section  838.10(h)  Item  10. 
Recommend  segregating  the  contract 
specific  description  from  the  overall 
program  description  block.  Additional 
space  should  be  provided  for  the 
contract  effort  description.  Detailed 
descriptions  of  both  the  program  and 
contract  effort  will  assist  the  source 
selection  teams  in  their  task  of 
determining  if  the  work  assessed  by  the 
CPAR  is  relevant  to  their  source 
selection. 

Response:  Revised  as  requested.  This 
resulted  in  a  renumbering  of  items  in 
§  838.10. 

8.  Comment:  Sections  838.10(i)(l)  and 
(i)(3)(i)(C).  Will  subcontract  actions 
highlighted  by  the  program  manager  or 
the  prime  contractor  be  reflected  in  the 
subcontractors  CPAR  file?  Please 
clarify. 

Response:  No.  The  subcontractor 
actions  are  only  highlighted  in  the 
narrative  section  of  the  form  when  they 
significantly  affect  the  overall  contract 
performance.  While  the  program 
manager  must  consider  the  effects  of 
good  or  bad  performance  by  a 
subcontractor,  the  prime  contractor  still 
remains  responsible  for  overall  contract 
performance.  Subcontractor 
performance,  per  se,  will  not  be 
assessed:  however,  the  prime's  ability  to 
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manage  subcontracts  (i.e.  item  14h 
subcontract  management)  will  be 
assessed. 

t.  Comment:  Section  838.10(i)(3)(v)(B) 
Item  llE-2.  The  management 
responsiveness  area  inappropriately 
evaluates  the  contractor's  "willingness 
to  negotiate  fair  and  reasonable  prices 
and  terms  and  conditions."  This  appears 
to  be  a  punitive  evaluation  against  any 
contractor  who  would  take  exception  to 
the  government's  offered  position  and 
would  lend  itself  to  a  subjective 
evaluation.  Recommend  deletion  of  such 
a  description. 

Response:  Deleted. 

The  Department  of  the  Air  Force  has 
determined  that  this  is  not  a  major  rule 
as  defined  by  Executive  Order  12291,  is 
not  subject  to  the  relevant  provisions  of 
the  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354),  and  does  not  contain 
reporting  or  recordkeeping  requirements 
under  the  criteria  of  the  Paperwork 
Reduction  Act  of  1980  Pub.  L.  96-511). 

A  list  of  contractors  in  CPAR  data 
base,  a  list  of  CPAR  focal  points,  and  a 
copy  of  AFSC  Form  125  can  be  obtained 
from  Ms.  Susan  Wright  at  the  address 
shown  above. 

List  of  Subjects  in  32  CFR  Part  838 

Government  contracts. 
Therefore,  32  CFR  is  amended  by 
adding  Part  838  to  read  as  follows: 

PART  838— AIR  FORCE  SYSTEMS 
COMMAND  CONTRACTOR 
PERFORMANCE  ASSESSMENT 

Sec. 

Subpart  A— Air  Force  Systems  Command 
Policy 

838.1  Purpose  of  Contractor  Performance 
Assessment  Reporting  System  (CPARS). 

838.2  Applicability  and  scope. 

Subpart  B — Responsibilities  Assigned 

838.3  HQ  AFSC  responsibilities. 

838.4  Field  activity  responsibilities. 

Subpart  C— CPAR  Procedures 

838.5  Frequency  of  reporting. 

838.6  CPAR  processing. 

838.7  CPAR  focal  point. 

838.8  AFSC  Source  Selection  Offerors 
Report  (RCS:  SYS-PKC(A)8801). 

838.9  CPAR  markings  and  protection. 

838.10  Instructions  for  completing  AFSC 
Form  125.  Contractor  Performance 
Assessment  Report  (CPAR). 

Authority:  10  U.S.C.  2305(a)(3). 

Note:  Part  807  of  this  chapter  states  Air 
Force  procedures  for  issuing  publications  and 
forms  to  private  citizens,  organizations  and 
commprcial  activities. 


Subpart  A— Air  Force  Systems 
Command  Policy 

§  838.1    Purpose  of  Contractor 
Performance  Assessment  Reporting 
System  (CPARS). 

(a)  The  sole  purpose  of  CPARS  is  to 
provide  program  management  input  for 

a  command-wide  performance  data  base 
for  use  in  AFSC  source  selections  (AFR 
70-15  and  AFR  70-30  discuss  source 
selection  policy  and  procedures). 
Performance  assessments  will  be  used 
as  an  aid  in  awarding  contracts  to 
contractors  that  consistently  produce 
quality  products  that  conform  to 
requirements  within  contract  schedule 
and  cost.  The  CPAR  can  be  used  to 
effectively  communicate  contractor 
strengths  and  weaknesses  to  source 
selection  officials.  The  CPAR  will  not  be 
used  for  any  purpose  other  than  the  one 
in  this  paragraph. 

(b)  The  CPAR  assesses  a  contractor's 
positive  and  negative  performance  on  a 
given  contract  during  a  specific  period 
of  time.  Each  assessment  must  be  based 
on  objective  facts  and  be  supportable  by 
program  and  contract  management  data, 
such  as  cost  performance  reports, 
technical  interchange  meetings, 
financial  solvency  assessments, 
production  management  reviews, 
contractor  operations  reviews, 
functional  performance  evaluations  and 
earned  contract  incentives.  Subjective 
assessments  concerning  the  causes  or 
ramifications  of  the  contractor's 
performance  should  be  provided; 
however,  speculation  or  conjecture 
should  not  be  included. 

(c)  The  CPAR  assessment  process  is 
designed  with  a  series  of  checks  and 
balances  to  facilitate  the  objective  and 
consistent  evaluation  of  contractor 
performance.  Both  government  and 
contractor  program  management 
perspectives  are  captured  on  the  form. 
The  assessment  is  reviewed  by  a  level 
of  management  above  the  program 
director  or  manager  to  ensure 
consistency  with  other  CPAR 
evaluations  throughout  the  product 
division  and  other  internal  reviews  and 
evaluations  of  the  program,  such  as 
command  assessment  reviews  (CAR) 
and  program  assessment  reviews  (PAR). 

§  838.2    Applicability  and  scope. 

(a)  This  part  applies  to  Air  Force 
Systems  Command  (AFSC)  Armament 
Division,  Aeronautical  Systems 
Division.  Ballistic  Missile  Office, 
Electronic  Systems  Division,  and  Space 
Division.  The  CPAR  is  limited  to 
contracts  for  concept  demonstration  and 
validation,  full-scale  development  (FSD). 
or  full-rate  production  and  deployment 
efforts.  Laboratory  (science  and 


technology  programs),  service,  and 
operations  and  maintenance  efforts  are 
not  included.  A  CPAR  must  be 
completed  on  all  such  contracts  over  $5 
million  (face  value,  excluding 
unexercised  options)  with  any  division 
or  subsidiary  of  the  contractors.  When  a 
single  contract  instrument  requires 
segregation  of  costs  for  combining  FSD 
and  production  efforts  or  containing 
multiple  productions  lots,  an  individual 
CPAR  may  be  completed  for  each 
segment  of  work. 

(b)  Broadening  the  application  of 
CPARs  by  a  local  activity  to  additional 
contract  efforts  and  contractors  requires 
AFSC/CV  approval  before 
implementation. 

Subpart  B— Responsil>ilities  Assigned 

§  838.3    HQ  AFSC  responsibilities. 

(a)  Deputy  Chief  of  Staff,  Systems 
(HQ  AFSC/SD)  ensures  that  the  overall 
management  and  control  of  the  CPARs 
is  consistent  with  this  part.  Formulating 
and  updating  this  part  is  a  joint 
responsibility  of  HQ  AFSC/SD  and 
Deputy  Chief  of  Staff,  Contracting  (HQ 
AFSC/PK). 

(b)  HQ  AFSC/PK  is  responsible  for 
maintaining  the  list  of  contractors. 

§  838.4    Field  activity  responsibilities. 

The  commander  or  vice  commander  of 
each  of  the  applicable  field  activities: 

(a)  Establishes  procedures  to 
implement  this  part.  (Submit  one  copy  of 
local  supplements  to  HQ  AFSC/SD). 

(b)  Establishes  a  CPAR  focal  point. 
This  focal  point  is  responsible  for  the 
collection,  control,  storage,  and 
distribution  of  CPARs  prepared  at  the 
field  activity. 

(c)  Ensures  timely  completion  of 
CPARs  by  program  directors  or 
managers. 

(d)  Ensures  timely  review  of  CPARs 
by  local  reviewing  officials. 

(e)  Ensures  submission  of  AFSC 
Source  Selection  Offerors  Report 
(§  838.8). 

Subpart  C— CPAR  Procedures 

§  838.5    Frequency  of  reporting. 

(a)  For  new  contracts,  an  initial  CPAR 
will  be  completed  between  180  days  and 
365  days  after  contract  award. 
Instructions  for  completing  a  CPAR  are 
in  §  838.10. 

(b)  An  intermediate  CPAR  will  be 
completed  on  an  annual  basis  for  the 
entire  period  of  performance  of  the 
contract.  More  frequent  reporting  is 
required  when  the  program  director  or 
manager  is  aware  of  a  change  in 
performance  that  significantly  alters  the 
assessment  of  the  contractor  or  when  a 
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change  in  program  directors  or 
managers  occurs.  Contractors  may 
request  that  the  CPAR  be  updated  by 
the  program  ofUce  if  a  signiHcant  change 
in  performance  has  occurred.  Generally, 
no  more  than  two  CPARs  a  year  should 
be  prepared.  An  intermediate  CPAR  is 
limited  to  contractor  performance 
occurring  after  the  preceding  CPAR.  To 
improve  efficiency  in  preparing  the 
CPAR,  it  is  recommended  that  the  CPAR 
be  completed  together  with  other 
reviews  (for  example,  PARs,  CARs, 
award  fee  determinations,  major 
program  events,  or  program  milestones). 

(c)  A  final  CPAR  will  be  completed 
upon  contract  termination  or  within  six 
months  following  the  delivery  of  the 
final  major  end  item  on  contract.  The 
final  CPAR  is  limited  to  the  contractor 
performance  occuring  after  the 
preceding  CPAR. 

§  838.6    CPAR  processing. 

Each  CPAR  is  completed,  reviewed, 
coordinated,  and  approved  within 
AFSC.  Contractor  organizations  will  be 
given  an  opportunity  to  review  and 
comment  on  the  program  director's  or 
manager's  preliminary  assessment.  The 
CPAR  review  and  approval  process  is  as 
follows: 

(a)  The  project  manager  or  engineer 
responsible  for  the  contract  being 
reviewed  prepares  the  preliminary 
documentation  and  assessment  in 
coordination  with  the  project  team.  This 
assessment  should  be  based  on 
multifunctional  input.  Support 
contractors,  such  as  system  engineering 
and  technical  assistance  or  federal 
contract  research  center  contractors, 
may  provide  input  as  project  team 
members  but  are  not  allowed  access  to 
completed  CPARs  unless  specifically 
authorized  in  support  of  a  source 
selection.  The  project  manager  or 
engineer  must  ensure  that  all  CPAR 
documentation  and  forms  are  marked 
"For  Official  Use  Only/Source  Selection 
Sensitive"  according  to  Part  806  of  this 
chapter  and  chapter  4  of  AFR  70-15. 

(b)  The  program  director  or  manager 
responsible  for  the  overall  program 
reviews  and  transmits  the  preliminary 
CPAR  to  the  contractor.  The  program 
director  or  manager  must  not  sign  at 
item  17  until  just  before  submitting  the 
final  assessment  to  the  product  division 
reviewing  official.  Program  director  or 
manager  narrative  remarks  are  limited 
to  item  16  plus  one  additional  single- 
spaced  typewritten  page. 

(c)  The  program  director  or  manager 
will  retain  a  copy  of  the  preliminary 
CPAR  and  transmit  the  original  to  his  or 
her  counterpart  within  the  contractor's 
organization.  Face-to-face  meetings  with 
contractor  management  to  discuss 


preliminary  CPAR  ratings  are  strongly 
recommended.  The  transmittal  letter 
must  provide  the  following  guidance  to 
the  contractor. 

(1)  Protect  the  preliminary  CPAR  as  a 
source  selection  sensitive  document. 

(2)  Strictly  control  access  to  the 
preliminary  CPAR  within  the  contractor 
organization. 

(3)  Do  not  release  the  preliminary 
CPAR  to  persons  or  entities  outside 
contractor  control.  Do  not  use  the 
preliminary  CPAR  data  for  advertising, 
promotional  material,  preaward  surveys, 
proposal  submittals,  production 
readiness  reviews,  or  other  similar 
purposes. 

(4)  Responses  are  optional;  if 
provided,  they  are  due  within  30  days  of 
the  date  of  the  transmittal  letter  and  are 
limited  to  item  18  plus  one  additional 
single-spaced  typewritten  page.  This 
page  limit  will  be  strictly  enforced. 
Additional  pages  will  not  be  reviewed 
or  included  in  the  CPAR  data  base. 
Contractor  comments  received  after  the 
30  day  response  period  may  not  be 
included  in  the  final  CPAR. 

(5)  Focus  comments  on  the  objective 
portion  of  the  program  director's  or 
manager's  narrative  and  provide  views 
on  causes  and  ramifications  of  the 
assessed  performance. 

(d)  After  receiving  and  reviewing  the 
contractor  comments,  the  program 
director  or  manager  may  revise  the 
preliminary  assessment.  Revised 
assessments  must  be  recorded  on  a  new 
CPAR  form  that  will  be  attached  to  the 
original.  Complete  items  1  through  5  and 
mark  item  12  "Revision  to  CPAR  for 
period  (insert  period  covered  by 
report)."  Indicate  revised  ratings  in 
items  14  or  15  and  explain  the  reasons 
for  the  changes  made  in  item  16. 

(e)  After  receiving  contractor 
comments  or  30  days  from  the  date  of 
the  transmittal  letter  to  the  contractor, 
whichever  occurs  first,  the  program 
director  or  manager  will  sign  item  17 
and  send  the  CPAR  to  the  product 
division  reviewing  official  for  review 
and  signature  according  to  local 
procedures.  The  product  division 
reviewing  official  must  be  at  least  one 
level  above  the  program  director  or 
manager. 

(f)  After  the  CPAR  is  completed,  the 
program  director  or  manager  will  send 
the  CPAR  and  all  attachments  to  the 
CPAR  focal  point  for  input  into  the 
command-wide  data  base.  No  copies  of 
the  final  CPAR  will  remain  on  file  at  the 
program  office.  Working  papers 
associated  with  CPAR  evaluations  may 
be  retained  but  must  be  protected  "For 
Official  Use  Only/Source  Selection 
Sensitive." 


(g)  All  records  created  under  this  part 
will  be  retained  and  disposed  of 
according  to  AFR  12-50. 

§83«.7    CPAR  focal  point 

Each  local  activity  CPAR  focal  point 
will  keep  original  CPARs  and  all 
attachments  in  separate  files  for  each 
corporation.  Each  corporate  file  will 
contain  separate  files  for  divisions  and 
subsidiaries.  Each  CPAR  will  be 
retained  for  5  years,  unless  the  program 
director  or  manager  requests  a  longer 
retention  period.  For  example,  a  long 
development  program  may  necessitate 
longer  retention  to  reflect  contractor 
performance  on  the  entire  program. 
Distribution  of  CPARs  within  AFSC  will 
only  be  made  from  one  field  activity 
CPAR  focal  point  to  another.  Source 
selection  team  members  must  contact 
their  local  CPAR  focal  point  for  all 
appropriate  CPARs. 

§«38J    AFSC  Source  Selsction  OffsroTB 
Report  (RCS:  SYS-PKC(A)MOI). 

To  keep  the  CPAR  data  base  current 
and  reflect  the  contractors  that  AFSC 
evaluates  during  source  selection,  an 
annual  hsting  of  offerors  is  required.  The 
listing  must: 

(a)  Reflect  offerors  on  concept 
demonstration  and  validation,  full-scale 
development  or  full-rate  production  and 
deployment  source  selections  over  $5 
million  [face  award  value,  including 
options)  that  were  completed  during  the 
previous  fiscal  year. 

(b)  State  the  name  and  address  of  the 
contractor  division  or  subsidiary. 
Identify  the  parent  corporation,  if 
applicable.  State  number  of  times 
contractor  submitted  proposals. 

(c)  Identify  additional  contractors 
recommended  for  inclusion  in  the  data 
base,  along  with  a  brief  justification. 

(d)  Be  submitted  to  HQ  AFSC/PKC 
annually  by  October  31. 

§  B3S.9    CPAR  martdngs  and  pretecMoo. 

All  CPAR  forms  and  attachments  will 
be  marked  "For  Official  Use  Only/ 
Source  Selection  Sensitive."  CPARs 
have  the  unique  characteristic  of  always 
being  predecisional  in  nature.  They  will 
always  be  source  selection  sensitive 
because  they  will  be  in  constant  use  to 
support  ongoing  source  selections.  This 
predecisional  nature  of  the  CPAR  is  a 
basis  for  selections.  This  predecisional 
nature  of  the  CPAR  is  a  basis  for 
requiring  that  the  CPAR  data  base  be 
protected  from  unauthorized  disclosure 
to  personnel  or  entities  outside  the 
source  selection  process.  It  must  be 
noted,  however,  that  CPARs  may  also 
contain  information  that  is  proprietary 
to  the  contractor  that  is  the  subject  of 
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the  report.  Information  contained  on  the 
CPAR  such  as  trade  secrets  and 
confidential  commercial  or  financial 
data,  obtained  form  the  contractor  in 
confidence,  must  be  protected  from 
unauthorized  disclosure.  Additionally, 
CPARs  may  contain  valuable 
government  generated  commercial 
information  that  will  be  used  in  the 
award  of  government  contracts.  Such 
commercially  valuable  government- 
generated  information  must  be  protected 
from  unauthorized  disclosure.  Based  on 
the  confidential  nature  of  the  CPAR,  the 
following  guidance  applies  to  protection 
both  internal  and  external  to  the 
government. 

(a)  Internal  government  protection. 
CPARs  must  be  treated  as  source 
selection  sensitive  at  all  times.  The  flow 
of  CPARs  throughout  AFSC  in  support  of 
source  selections  will  be  controlled  by 
the  CPAR  focal  points  and  transmitted 
only  from  one  CPAR  focal  point  to 
another  (see  AFSC  Supplement  1  to  APR 
70-15  and  AFSC  Supplement  1  to  AFR 
70-30).  Outside  of  use  in  an  instant 
source  selection,  information  contained 
on  the  CPARs  must  be  protected  in  the 
same  manner  as  information  contained 
in  completed  source  selection  files  (see 
AFRs  70-15  and  70-30).  Information 
contained  on  the  CPAR  may  not  be  used 
to  support  preaward  surveys,  debarment 
proceedings  or  any  other  internal 
government  reviews. 

(b)  External  government  protection. 
Due  to  the  sensitive  and  confidential 
nature  of  the  CPARs,  disclosure  of 
CPAR  data  to  contractors  or  others 
outside  the  government  is  not 
authorized.  An  exception  to  this  rule  is 
for  the  contractor  who  is  the  subject  of 
the  CPAR.  In  this  situation,  access  to 
review  the  completed  CPAR  will  be 
granted  by  the  CPAR  focal  point  if  the 
contractor  personnel  requesting  access 
have  a  letter  signed  by  their  corporate 
chief  executive  officer  (CEO)  or 
authorized  designee  (for  example, 
general  manager  or  division  vice- 
president)  granting  disclosure  to  that 
individual.  When  the  CEO  has 
designated  other  corporate  approval 
officials,  both  the  CEO  designation  letter 
and  CPAR  access  letter  signed  by  the 
CEO  designee  must  be  presented  to  the 
CPAR  focal  point.  Copies  of  the  final 
CPAR  are  not  allowed  to  be  made  or 
retained  by  the  contractor's 
representative.  Such  limited  and 
controlled  access  by  the  contractor's 
representative  will  not  inhibit  candid 
agency  decision  making.  This  access  is 
needed  to  ensure  the  accuracy  of 
changes  made  to  the  CPAR  after  the 
contractor's  initial  review. 


Note:  During  the  source  selection 
discussion  process,  the  contractor  will  be 
notified  of  relevant  past  performance  data, 
derived  from  a  CPAR  or  other  sources,  that 
requires  clarification  or  could  lead  to  a 
negative  rating.  See  AFSC  Supplement  1  to 
AFR  70-15  and  AFSC  Supplement  1  to  AFR 
70-30. 

On  those  rare  occasions  when  a 
Freedom  of  Information  Act  (FOIA) 
request  is  received  for  CPAR  release, 
process  the  request  through  FOIA 
channels  to  HQ  AFSC/DAQDl  for 
review  and  consideration  by  HQ  AFSC/ 
PK. 

§  838. 1 0    Instructions  for  completing  AFSC 
Form  125,  Contractor  Performance 
Assessment  Report  (CPAR). 

Type  all  information  on  the  form.  No 
handwritten  CPARs  will  be  accepted  by 
the  CPAR  focal  points  for  inclusion  into 
the  AFSC  data  base. 

(a)  Item  1:  State  the  name  and  address 
of  the  division  or  subsidiary  of  the 
contractor  performing  the  contract. 
Identify  the  parent  corporation  (no 
address  required).  Identify  the 
contractor  Department  of  Defense 
Activity  Address  Directory  code. 
(DODAAD). 

(b)  Items  2-6:  Initial,  intermediate  or 
final  report.  Period  covered  by  report. 
Contract  Number.  Product  Division. 
Location  of  contract  performance  (if  not 
in  item  1). 

(c)  Item  7:  State  current  contract 
period  of  performance  including  any 
authorized  extensions,  such  as  options, 
that  have  been  exercised. 

(d)  Item  8:  State  the  current  percent 
complete  of  the  contract.  If  cost 
performance  reports  (CPR)  or  cost/ 
schedule  status  reports  (C/SSR)  data  is 
available,  calculate  percent  complete  by 
dividing  cumulative  budgeted  cost  of 
work  performed  (BCWP)  by  contract 
budget  base  (CBB)  (less  management 
reserve)  and  multiplying  by  100.  CBB  is 
the  sum  of  negotiated  cost  plus 
estimated  cost  of  authorized 
undefinitized  work.  If  CPR  or  CSSR  data 
is  not  available,  estimate  percent 
complete  by  dividing  the  number  of 
months  elapsed  by  total  number  of 
months  in  contract  period  of 
performance  and  multiplying  by  100. 

(e)  Item  9:  State  the  current  face  value 
of  contract.  For  incentive  contracts, 
state  target  value. 

(f)  Item  10:  Identify  the  basis  of 
award:  Competitive,  Follow-on  to 
Competition,  or  Noncompetitive. 

(g)  Item  11:  Identify  the  contract  type. 
For  mixed  contract  types,  check  the 
predominate  contract  type  and  identify 
the  other  contract  type  in  the  "mixed" 
category. 


(h)  Item  12:  Provide  a  short  descriptive 
narrative  of  the  program.  Spell  out  all 
abbreviations.  Identify  overall  program 
phase  and  production  lot  (for  example, 
concept  development,  full-scale 
development,  low-rate  initial 
production,  or  full-rate  production  (lot 
2).  For  major  weapon  systems,  identify 
DODD  5000.1  milestone  phases. 

(i)  Item  13:  Provide  a  short  description 
of  the  contract  effort  that  identifies  key 
technologies,  components,  subsystems, 
and  requirements.  Describe  the  effort  in 
enough  detail  to  assist  the  source 
selection  team  members  who  will  screen 
the  CPAR  to  determine  efforts  that  are 
relevant  to  their  source  selection.  It  is 
important  to  address  the  complexity  of 
the  contract  effort  and  the  overall 
technical  risk  associated  with 
accomplishing  the  effort. 

(j)  Item  14:  Evaluation  areas. 

(1)  Introduction.  In  preparing  the 
CPAR.  the  program  director  or  manager 
should  strive  for  consistency  between 
the  ratings  used  for  the  areas  of 
evaluation  on  this  form  and  the  similar 
areas  used  for  the  PAR,  CAR,  program 
director  assessment  report  (PDAR),  or 
program  manager  assessment  report 
(PMAR).  The  major  difference  is  the 
CPAR  assesses  a  contractor's 
performance  on  an  individual  contract 
while  the  PAR.  CAR,  PDAR  and  PMAR 
assess  the  overall  program.  A  blue 
rating  has  been  added  to  denote 
exceptional  performance  which  is  not 
found  in  the  other  assessments.  This 
new  rating  is  added  because  recognition 
of  exceptional  ability  is  important  in  the 
source  selection  process.  Each  area 
assessment  must  be  based  on  objective 
data  that  will  be  provided  in  item  16. 
Facts  to  support  specific  areas  of 
evaluation  should  be  obtained  from  the 
government  specialists  familiar  with  the 
contractor's  performance  on  the  contract 
under  review.  Such  specialists  may.  for 
example,  be  from  engineering, 
contracting,  contract  administration, 
manufacturing,  quality,  and  logistics. 
The  amount  of  risk  inherent  in  the  effort 
should  be  recognized  as  a  significant 
factor  and  taken  into  account  when 
assessing  the  contractor's  performance. 
For  example,  if  a  contractor  met  an 
extremely  tight  schedule,  a  blue 
(exceptional)  assessment  may  be  given 
in  recognition  of  the  inherent  schedule 
risk.  The  CPAR  is  designed  to  assess 
prime  contractor  performance.  However, 
in  those  evaluation  areas  where 
subcontractor  actions  have  significantly 
influenced  the  prime  contractor's 
performance  in  a  negative  or  positive 
way.  record  the  subcontractor  actions  in 
item  16.  Many  of  the  evaluation  areas  in 
item  14  represent  groupings  of  diverse 
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elements.  The  program  director  or 
manager  should  consider  each  element 
and  use  the  area  rating  to  highlight 
significant  issues.  For  example,  product 
assurance  (item  14d)  could  be  rated 
marginal  if  quahty  is  a  problem  even 
though  other  elements  within  the 
product  assurance  definition  were 
satisfactory. 

(2)  Evaluation  colors — (i)  Blue — 
Exceptional.  Indicates  performance 
clearly  exceeds  contractual 
requirements.  The  area  of  evaluation 
contains  few  minor  problems  for  which 
corrective  actions  appear  highly 
effective.  In  the  cost  performance  area, 
blue  indicates  a  positive  cost  variance. 

(ii)  Green — Satisfactory.  Indicates 
performance  clearly  meets  contractual 
requirements.  The  area  of  evaluation 
contains  some  minor  problems  for  which 
the  corrective  actions  appear 
satisfactory.  In  the  cost  performance 
area,  green  indicates  no  cost  variance  or 
a  negative  cost  variance  greater  than 
zero  but  less  than  or  equal  to  5  percent. 

(iii)  Yellow — Marginal.  Indicates 
performance  meets  contractual 
requirements.  The  area  of  evaluation 
contains  a  serious  problem  for  which 
corrective  actions  have  not  yet  been 
identified,  appear  only  marginally 
effective,  or  have  not  been  fully 
implemented.  In  the  cost  performance 
area,  yellow  indicates  a  negative  cost 
variance  greater  than  5  percent  but  less 
than  or  equal  to  15  percent. 

(iv)  Red — Unsatisfactory.  Indicates 
the  contractor  is  in  danger  of  not  being 
able  to  satisfy  contractual  requirements 
and  recovery  is  not  likely  in  a  timely 
manner.  The  area  of  evaluation  contains 
serious  problems  for  which  the 
corrective  actions  appear  ineffective.  In 
the  cost  performance  area,  red  indicates 
a  negative  cost  variance  greater  than  15 
percent. 

(3)  Armws.  Upward  or  downward 
arrows  may  be  used  to  indicate  an 
improving  or  worsening  trend 
insufficient  to  change  the  assessment 
status. 

(4)  NA.  Areas  not  applicable  to  a 
particular  contract. 

(k)  Item  J4A:  Product/system 
performance.  This  item  must  be  scored 
separately.  Evaluate  the  extent  to  which 
the  contractor  is  meeting  overall  product 
or  system  performance  in  terms  of  the 
contract  requirements,  including  but  not 
limited  to  the  statement  of  work, 
specifications,  contract  data 
requirement  lists,  and  significant  special 
contract  clauses. 

(1)  Item  14A-J:  Engineering  design/ 
support.  Evaluate  the  contractor's 
engineering  design  capability  and 
engineering  resource  support.  Consider 
the  amount  and  quality  of  engineering 


resources  devoted  to  supporting  the 
contract  effort. 

(2)  Item  14A-2:  Software  development. 
Evaluate  the  extent  to  which  the 
contractor  is  meeting  the  software 
development,  modification,  or 
maintenance  contract  requirements  or  a 
government-approved  software 
development  plan.  Consider  the  amount 
and  quality  of  software  development 
resources  devoted  to  support  the 
contract  effort. 

(!)  Item  14B:  Schedule.  Evaluate  the 
contractor's  adherence  to  the  contract 
schedule.  Identify  in  item  16  the  major 
milestones,  deliverable  items,  or 
significant  data  items  which  contribute 
to  the  schedule  evaluation.  The  short 
narrative  explanation  in  item  16  should 
address  significance  of  items,  discuss 
causes,  and  evaluate  effectiveness  of 
contractor  corrective  actions.  If  CPR  or 
C/SSR  data  are  available  and  the 
schedule  variance  exceeds  15  percent 
(positive  or  negative),  briefly  discuss  in 
item  16  the  significance  of  this  variance 
for  the  contract  effort.  Cumulative 
schedule  variance  in  dollars  is  defined 
as  budgeted  cost  of  work  performed 
(BCWP)  minus  budgeted  cost  of  work 
scheduled  (BCWS)—  Percent  schedule 
variance  is  defined  as  ((BCWP-BCWS)/ 
BCWS)  x  100. 

(m)  Item  14C:  Cost  performance.  If 
CPR  or  C/SSR  data  are  available, 
evaluate  current  cost  variance  if  the 
contract  is  greater  than  10  percent 
complete.  Put  the  current  percent 
variance  and  government  estimate  at 
completion  in  item  15  and  give  a  short 
narrative  explanation  of  causes  and 
contractor-proposed  solutions  in  item  16. 
Calculations.  See  item  8  to  calculate 
percent  complete.  Compute  current  cost 
variance  percentage  by  dividing 
cumulative  cost  variance  to  date 
(column  11  of  the  CPR,  Column  6  of  the 
C/SSR)  by  cumulative  BCWP  and 
multiplying  by  100.  Compute  completion 
cost  variance  percentage  by  dividing 
CBB  less  government's  estimate  at 
completion  by  CBB  and  multiplying  by 
100.  The  CBB  must  be  the  current  budget 
base  against  which  the  contractor  is 
performing  (including  formally 
established  overtarget  baselines  (OTB)). 
If  an  OTB  has  been  established  since 
the  last  CPAR,  a  brief  description  in 
item  16  of  the  nature  and  magnitude  of 
the  baseline  adjustment  must  be 
provided.  Subsequent  CPARs  must 
evaluate  cost  performance  in  terms  of 
the  revised  baseline  and  reference  the 
CPAR  which  described  the  baseline 
adjustment.  For  example:  "The  contract 
baseline  was  formally  adjusted  on 
(date).  See  CPAR  for  (period  covered  by 
CPAR)  for  an  explanation."  If  CPR  data 
or  C/SSR  data  are  not  available. 


evaluate  contractor  cost  management.  Is 
the  contractor  experiencing  cost  growth? 
Undemm?  Provide  a  short  narrative 
explanation  in  item  16  of  causes  and  the 
contractor's  proposed  solutions. 

(n)  Item  14D:  Product  assurance. 
Product  Assurance  is  the  collection  of 
disciplines  needed  to  design,  test,  and 
manufacture  systems  or  equipment 
meeting  specifled  requirements  and 
suitable  for  intended  use.  The  product 
assurance  assessment  evaluates 
adequacy  of  contractor  organization, 
resources  plaruiing.  design, 
manufacturing  and  test  actions  to  meet 
system  or  equipment  reliability, 
maintainability  cost,  and  quaUty 
requirements  with  minimum  risk. 

(o)  Item  14E:  Test  and  evaluation. 
Evaluate  the  adequacy  of  the 
contractor's  performance  in  planning, 
supporting,  conducting,  and  assessing 
the  inhouse  and  independent  test  and 
evaluation  programs. 

(p)  Item  14F:  ILS program.  Evaluate 
the  adequacy  of  the  contractor's 
performance  in  accomplishing  integrated 
logistics  support  (ILS)  program  tasks 
and  in  performing  logistics  support 
analysis  (LSA)  activities.  The  nine  ILS 
element  groupings  are  maintenance 
planning:  manpower  and  personnel; 
supply  support:  support  equipment; 
technical  data;  training  and  support; 
computer  resources  support;  facilities, 
packaging,  handling,  storage,  and 
transportation;  and  design  interface. 

(q)  Item  14G:  Management 
responsiveness.  Evaluate  the  adequacy 
of  the  contractor's  responsiveness. 
Address  issues  such  as  the  timeliness 
and  quality  of  problem  identification, 
corrective  action  plans,  and  proposal 
submittals. 

(r)  Item  14H:  Subcontract 
managentenL  Evaluate  the  contractor's 
effort  devoted  to  managing 
subcontracts.  Consider  efforts  taken  to 
ensure  early  identification  of 
subcontract  problems  and  the  timely 
application  of  corporate  resources  to 
preclude  subcontract  problems  from 
impacting  overall  prime  contract 
performance. 

(s)  Item  141:  Other.  Specify  any 
additional  evaluation  areas  that  are 
unique  to  the  contract.  If  the  contract 
contains  an  award  fee,  enter  "award 
fee"  in  this  item  and  list  all  the  award 
fee  percentages  earned  during  the 
evaluation  period  under  "N/A." 

(t)  Item  15:  Variances.  If  CPR  or  C/ 
SSR  data  are  available,  identify  the 
cumulative  cost  variance  to  date 
(percent):  the  government's  cost 
estimate  at  completion  (percent):  and 
the  cumulative  schedule  variance 
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(percent).  See  item  14B  and  14C  for 
calculations. 

(u)  Item  16:  Program  manager/ 
director's  narrative.  A  short,  factual 
narrative  statement  is  required  for  all 
assessments  regardless  of  color  rating. 
Cross-reference  the  comments  in  item  16 
to  rated  evaluation  areas  in  item  14. 
Each  ncu'rative  statement  in  support  of 
the  area  assessment  must  contain 
objective  data.  An  exceptional  cost 
performance  assessment  could,  for 
example,  cite  the  former  underrun  dollar 
value  and  estimate  at  completion.  A 
marginal  engineering  design/support 
assessment  could,  for  example,  be 
supported  by  information  concerning 
personnel  changes.  Key  engineers 
familiar  with  the  effort  may  have  been 
replaced  by  less  experienced  engineers. 
Sources  of  data  include  Air  Force 
Operational  Test  and  Evaluation  Center 
operational  test  and  evaluation  results; 
technical  interchange  meetings: 
production  readiness  reviews:  earned 
contract  incentives:  or  award  fee 
evaluations. 

(v)  Item  17:  Program  manager/ 
director  signature  block.  This  is  signed 
after  contractor  review  and  just  prior  to 
sending  it  to  product  division  review 
o^icial. 

(w)  Item  18:  Contractor  comments 
(contractor's  option).  See  §  838.6[c]  for 
guidance  on  sending  the  CPAR  to  the 
contractor  for  review  and  comment. 

(x)  Item  19:  Contractor  representative 
signature  block. 

[y)  Item  20:  Review  byproduct 
division  reviewing  official.  The 
reviewing  official  must  be  at  least  one 
level  above  the  program  director  or 
manager.  This  individual  will  be 
designated  by  local  procedures. 

(z)  Item  21:  Product  division  reviewing 
official  signature  block. 
Patsy  ).  Conner. 

A  ir  Force  Federal  Register  Liaison  Officer. 
IFR  Doa  88-18130  Filed  8-10-88;  8:45  am] 

BILUNO  CODE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parti 

[CGD  88-051] 

Delegation  of  Auttiority  Under  ttie 
Comprehensive  Environmental 
Response,  Compensation  and  Uabiiity 
Act  CERCLA  as  Amended  by  the 
Superf  und  Amendments  and 
Reauthorization  Act 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


summary:  These  rules  delegate 
authority  to  Coast  Guard  Officials  to 
perform  pollution  response  functions 
under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
These  laws  provide  authority  to  respond 
to  releases  of  hazardous  substances, 
pollutants,  and  contaminants  into  the 
environment.  The  delegations  will  allow 
field  commands  to  respond  rapidly  to 
releases  from  vessels  and  facilities  in 
the  coastal  zone. 
EFFECTIVE  DATE:  August  11. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Dan  R.  Williamson  (202-267- 
0434). 

SUPPLEMENTARY  INFORMATION:  Since 
these  rules  relate  to  agency 
management,  procedure,  and  practice,  a 
notice  and  comment  are  unnecessary 
and  they  may  be  made  effecUve  upon 
publication  in  the  Federal  Register. 

CERCLA  (Pub.  L.  96-510;  94  Stat.  2767; 
42  U.S.C.  9601)  provides  authority  to 
respond  to  releases  of  hazardous 
substances,  pollutants,  and 
contaminants  into  the  environment.  In 
1981  the  President  delegated  to  the 
Secretary  of  Transportation  the 
authority  under  CERCLA  to  respond  to 
releases  in  the  coastal  zone  (E.0. 12316) 
including  all  U.S.  waters  subject  to  the 
tide,  U.S.  waters  of  the  Great  Lakes,  and 
specified  ports  and  harbors  on  inland 
rivers.  The  Secretary  of  Transportation 
redelegated  to  the  Commandant 
authority  under  CERCLA  to  respond  to 
releases  and  threats  of  releases  from 
vessels  and  to  take  immediate  removal 
action  at  facilities  other  than  hazardous 
waste  management  facilities.  The 
Commandant,  in  turn,  delegated  certain 
of  these  response  functions  to  each 
District  Commander  and  predesignated 
on-scene  commander. 

CERCLA  was  amended  by  SARA  on 
October  17. 1986.  Executive  Order  12580 
revoked  Executive  Order  12316  and 
delegated  the  President's  functions 
under  CERCLA,  as  amended,  to  the 
heads  of  various  Executive  Branch 
departments  and  agencies,  including  the 
Secretary  of  Transportation.  The 
Secretary  of  Transportation  has 
redelegated  certain  functions  to  the 
Commandant.  U.S.  Coast  Guard  (see  49 
CFR  1.46(ff)  and  (gg).  52  FR  47007).  This 
notice  further  delegates  certain  response 
functions  in  49  CFR  1.46(ff)  and  (gg)  to 
designated  Coast  Guard  officials. 

The  delegation  of  response  functions 
in  this  notice  modifies  the  previous 
delegation  in  two  principal  respects.  The 
first  modification  relates  to  the 


establishment  of  the  Maintenance  and 
Logistic  Commands  (MLC's)  within  the 
Coast  Guard.  Contracting  related 
functions  which  were  previously 
delegated  to  the  District  Commanders 
are  now  delegated  to  MLC's.  The  second 
modification  relates  to  the  enactment  of 
the  SARA  amendments  to  CERCLA. 
Those  amendments  create  a  number  of 
new  functions  which  are  ancillary  to  the 
CERCLA  response  functions.  The  new 
functions  are  delegated  to  the  District 
Commanders  and  On-Scene 
Coordinators  as  adjuncts  to  the  basic 
response  functions  which  are  delegated 
to  them. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and  it 
has  been  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Sub)ects  in  33  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
Information,  Penalties. 

In  consideration  of  the  foregoing.  Title 
33  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552: 14  U5.C  833:  49 
CFR  1.45(b).  1.46;  {  1.01-70  also  issued  under 
the  authority  of  E.0. 12580,  52  FR  2923. 

2.  Section  1.01-70  is  revised  to  read  as 
follows: 

§1.01-70    CERCLA  delegations. 

(a)  For  the  purpose  of  this  section,  the 
definitions  in  section  101  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (Pub.  L.  96-510).  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (Pub.  L.  99- 
499).  apply.  The  Act.  as  amended,  is 
referred  to  in  this  section  as  CERCLA. 

(b)  The  Chief,  Office  of  Marine  Safety. 
Security  and  Environmental  Protection 
(G-M)  is  delegated  authority  to  take 
remedial  action  involving  vessels  under 
sectionl04  of  CERCLA. 

(c)  Each  Maintenance  and  Logistics 
Commander  is  delegated  contract 
authority,  consistent  with  each 
memorandum  of  understanding  between 
the  Coast  Guard  and  the  Environmental 
Protection  Agency  regarding  CERCLA 
funding  mechanisms,  for  the  purpose  of 
carrying  out  response  actions  pursuant 
to  CERCLA  sections  104(a).  104(b). 
104(fl.  104(g),  105(0.  and  122. 
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(d)  Each  district  commander  is 
delegated  authority  as  follows: 

(1)  Authority,  pursuant  to  CERCLA 
section  106(a],  to  determine  an  imminent 
and  substantial  endangerment  to  the 
public  health  or  welfare  or  the 
environment  because  of  an  actual  or 
threatened  release  of  a  hazardous 
substance  from  a  facility,  and  to  secure 
such  relief  as  may  be  necessary  to  abate 
such  danger  or  threat  through  the  United 
States  attorney  of  the  district  in  which 
the  threat  occurs. 

(2)  Authority,  pursuant  to  CERCLA 
section  109,  relating  to  violations  of 
sections  103  (a)  and  (b)  pertaining  to 
notiHcation  requirements,  and  section 
122  pertaining  to  administrative  orders 
and  consent  decrees. 

(e)  Subject  to  the  provisions  of 
Executive  Order  12580,  49  CFR  1.46  (ff] 
and  (gg).  and  paragraph  (g)  of  this 
section,  each  Coast  Guard  official, 
predesignated  as  an  On-Scene 
Coordinator,  is  delegated  authority  as 
follows: 

(1)  Authority,  pursuant  to  CERCLA 
sections  104(a},  104(b).  104(c)  and 
consistent  with  the  National 
Contingency  Plan,  to  remove  or  arrange 
for  the  removal  of  releases  and 
threatened  releases  of  hazardous 
substances,  and  of  pollutants  or 
contaminants  which  may  present  an 
imminent  and  substantial  danger  to  the 
public  health  or  welfare. 

(2)  Authority,  pursuant  to  CERCLA 
section  104(i)(ll),  to  take  such  steps  as 
may  be  necessary  to  reduce  exposure 
that  presents  a  significant  risk  to  human 
health,  and  to  eliminate  or  substantially 
mitigate  that  significant  risk  to  human 
health. 

(3)  Authority,  pursuant  to  CERCLA 
section  106(a).  to  issue  orders  to  protect 
the  public  health  and  welfare  and  the 
environment  whenever  that  official 
determines  that  a  release  or  threatened 
release  of  a  hazardous  substance  from  a 
facility  may  present  an  imminent  and 
substantial  endangerment  to  the  public 
health  or  welfare  or  the  environment. 

(4)  Authority,  pursuant  to  CERCLA 
section  104(e).  except  section 
104(e)(7)(C).  to  enter  establishments  or 
other  places  where  hazardous 
substances  are  or  have  been  generated, 
stored,  treated,  disposed  of,  or 
transported  from  to  inspect  and  obtain 
records,  reports,  samples  and 
information  in  support  of  the  response 
functions  delegated  in  paragraphs  (d), 
(e)(1).  (e)(2).  and  (e)(3)  of  this  section. 

(5)  Authority,  pursuant  to  CERCLA 
section  122,  to  enter  into  an  agreement 
with  any  person  (including  the  owner  or 
operator  of  the  vessel  or  facility  from 
which  a  release  or  substantial  threat  of 
release  emanates,  or  any  other  potential 


responsible  person),  to  perform  any 
response  action,  provided  that  such 
action  will  be  done  properly  by  such 
person. 

(f)  Except  for  the  authority  granted  in 
paragraphs  (d)(1)  and  (e)(1)  of  this 
section,  each  Coast  Guard  official  to 
whom  authority  is  granted  in  this 
section  may  redelegate  and  authorize 
successive  redelegations  of  that 
authority.  The  authority  granted  in 
paragraph  (e)(3)  of  this  section  may  only 
be  redelegated  to  commissioned  officers. 

(g)  The  response  authority  described 
in  paragraph  (e)(1)  of  this  section  does 
not  include  authority  to— 

(1)  Summarily  remove  or  destroy  a 
vessel;  or 

(2)  Take  any  other  action  that 
constitutes  intervention  under  CERCLA. 
the  Intervention  on  the  High  Seas  Act 
(33  U.S.C.  1471  et.  seq.],  or  other 
applicable  laws.  "Intervention"  means 
any  detrimental  action  taken  against  the 
interest  of  a  vessel  or  its  cargo  without 
the  consent  of  the  vessel's  owner  or 
operator. 

Dated:  August  2. 1988. 
PA.  Yost. 

Admiral,  U.S.  Coast  Guard,  Commandant. 
(FR  Doc.  88-18223  Filed  8-10-88:  8:45  am] 

nUJNG  COOE  M10-14-M 


33  CFR  Part  117 

[CGD7-88-08] 

Drawbridge  Operation  Regulations; 
Great  Canal,  FL 

AQENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the  Tortoise 
Island  Homeowners  Association,  the 
Coast  Guard  is  changing  the  regulations 
governing  the  Tortoise  Island 
drawbridge  by  requiring  that  advance 
notice  of  opening  be  given  during  certain 
periods.  This  change  is  being  made 
because  of  a  lack  of  requests  to  open  the 
bridge  at  night.  This  action  will  relieve 
the  bridgeowner  of  the  burden  of  having 
a  person  constantly  available  to  open 
the  draw  and  still  provide  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  September  12, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Walt  Paskowsky,  at  (305)  536-4103. 
SUPPLEMENTARY  INFORMATION:  On  May 
6, 1988,  the  Coast  Guard  published 
proposed  rule  (53  FR  16292)  concerning 
this  amendment.  The  Commander, 
Seventh  Coast  Guard  District,  also 
published  the  proposal  as  a  Public 
Notice  dated  May  20, 1986.  In  each 


notice,  interested  persons  were  given 
until  June  20, 1988  to  submit  comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Mr.  Walt  Paskowsky,  Bridge 
Administration  Specialist,  project 
officer,  and  Lieutenant  Commander  S.T. 
Fuger,  Jr.,  project  attorney. 

Discussion  of  Comments 

Seven  comments  were  received.  Four 
supported  the  proposal  with  one 
suggestion  that  a  radio  be  installed  on 
the  bridge  for  easier  communication. 
The  bridge  operator  and  the  Tortoise 
Island  Gatehouse  are  both  equipped 
with  radio  telephones  monitoring 
channels  13  and  16.  Other  supporters 
suggested  that  this  bridge  should  have 
the  same  operating  hours  as  the 
downstream  Mathers  Bridge  across  the 
Banana  River  at  Indian  Harbor  Beach. 
The  operating  hours  will  be  the  same, 
with  full  time  bridge  tender  service 
available  on  Friday  and  Saturday 
evenings  and  evenings  preceding  federal 
holidays.  Three  objections  were 
received  citing  the  possible  adverse 
impact  on  waterway  users.  The  Coast 
Guard  has  carefully  considered  these 
comments.  Since  the  bridge  opened  only 
12  times  at  night  during  a  recent  9  month 
study,  these  objections  are  not 
considered  valid.  The  flnal  rule  is, 
therefore,  unchanged  from  the  proposed 
rule-published  on  May  6, 1988,  except  for 
minor  editorial  revisions  needed  to 
clarify  the  exact  hours  during  which 
advance  notice  is  required. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  waterway  is 
infrequently  used  at  night.  Since  the 
economic  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 
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PART  117— DRAWBraOGE 
OPERATION  REGULATIONS 

l.The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499:  49  CFR  1.46  and  33 
CFR  1.05-1(8). 

2.  Section  117.285  is  added  to  read  as 
follows: 

§117.285    Great  Canal. 

The  draw  of  the  Tortoise  Island 
bridge,  mile  2.6,  shall  open  on  signal: 
except  that  during  the  evening  hours 
from  10  p.m.  to  8  a.m.  from  Sunday 
evening  until  Friday  morning,  except  on 
evenings  preceding  a  federal  holiday, 
the  draw  shall  open  on  signal  if  at  least 
15  minutes  notice  is  given. 

Dated:  July  29. 198a 
Martin  H.  Daniell, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 

Seventh  Coast  Guard  District. 

|FR  Doc.  88-18222  Filed  8-10-68;  8:45  am) 

BKUNQ  CODE  4«10-1«-M 


33  CFR  Part  165 

(COTP  Hampton  Road*,  Regulation  SS-41] 

Safety  Zone  Regulation;  Chesapeake 
Bay,  off  Fort  Story,  Virginia  Beach,  VA 

AGENcr.  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMAHV.  The  Coast  Guard  Marine 
Safety  Office,  Hampton  Roads,  VA  is 
establishing  a  safety  zone  around  a  U.S. 
Navy  offshore-onshore  exercise  in  the 
area  of  the  Chesapeake  Bay  off  Fort 
Story  in  Virgina  Beach,  VA.  The 
exercise  is  scheduled  to  begin  August 
14. 1988  and  end  August  30, 1988.  The 
safety  zone  is  needed  to  minimize  the 
risk  of  collison  between  Naval  exercise 
transfer  hoses/vessels/equipment  and 
other  vessels.  The  area  of  this  exercise 
is  not  in  a  main  channel  and  not 
travelled  by  deep  draft  marine  traffic. 
Consequently,  the  economic  impact  of 
this  proposal  should  be  minimal. 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  7:(X)  a.m.,  e.d.s.t.,  August 
14. 1988  to  7:(X)  p.m.,  e.d.s.t.,  August  30, 
1988,  unless  sooner  terminated  by  the 
Captain  of  the  Port,  Hampton  Roads, 
VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  M.(W.  Carr,  Port  Operations 
Department,  doasl  Guard  Marine  Safety 
Office.  Hampton  Roads.  200  Granby 
Street.  Norfolk,  VA  23510-1888  at  (804) 
441-3284. 

SUPPLEMENTARY  INFORMATION:  On 
August  1, 1988  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  for 


these  regulations  (53  FR  28890). 
Interested  persons  were  requested  to 
submit  comments.  No  comments  were 
received,  therefore  these  regulations  are 
being  published  without  change. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Lieutenant  M.  W.  Carr,  project  officer, 
and  Captain  Robert  ].  Reining,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Comments 

No  comments  were  submitted.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034.  February  26. 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  uimecessary. 
The  economic  impact  should  be  minimal 
because  the  exercise  area  will  not  be  in 
a  main  chaimel  or  in  an  area  ordinarily 
travelled  by  deep  draft  traffic.  In 
addition,  the  safety  zone  will  be  in  a 
Naval  restricted  area  regulated  under  33 
CFR  207.158  and  vessels  are  prohibited 
from  anchoring,  trawling,  crabbing, 
fishing,  and  dragging  in  this  area.  It  is 
expected  that  recreational  boaters  and 
commercial  fisherman  in  transit  to  or 
from  the  Atlantic  Ocean  will  be  the  only 
persons  a^ected  by  this  safety  zone  and 
they  will  have  to  make  only  a  small 
detour  around  the  exercise  area  during 
the  period  the  safety  zone  is  in  effect 

List  of  Subjects  in  33  CFR  Pari  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1,  6.04-6  and  160.5. 

2.  Section  165.T0540  is  added  to  read 
as  follows: 

§  165.T0540    Safety  Zone:  Chesapeake 
Bay,  off  Fort  Story,  Virginia  Beach,  VA 

(a)  Location:  The  following  areas  are 
a  safety  zone:  The  waters  within  250 


yards  of  any  offshore-onshore  transfer 
hoses  used  or  to  be  used  during  a 
seawater  transfer  exercise  between  the 
USNS  OSPREY  and  the  adjacent 
shoreline  at  Fort  Story.  Virginia  Beach, 
VA;  the  USNS  OSPREY;  and  any  other 
vessels,  buoys,  moorings,  and  equipment 
associated  with  the  deployment, 
retrieval,  or  marking  of  the  offshore- 
onshore  transfer  hoses.  (The  USNS 
OSPREY  is  anchored  at  a  position  at 
approximately  latitude  36*56.7'  North, 
longitude  076*01.8'  West.) 

(b)  Regulations:  Except  for 
participants  in  the  joint  Navy/Army 
multi-ship  amphibious  exercise,  no 
person  or  vessel  may  enter  or  remain  in 
the  safety  zone  without  the  permission 
of  the  Captain  of  the  Port  or  one  of  his 
designated  representatives. 

(c)  Effective  dates:  This  regulation  is 
effective  during  periods  when  the 
offshore-onshore  transfer  hoses  are 
being  deployed  and  retrieved  by  the 
USNS  OSPREY,  between  7«)  a.m., 
e.d.s.t..  on  August  14. 1988,  until  7:00 
p.m.,  e.d.s.t.,  on  August  30, 1988.  The 
actual  times  that  the  safety  zone  will  be 
in  effect  will  be  announced  by  marine 
broadcast  Notice  to  Mariners. 

Dated:  August  S.  1988. 
E.K.  lohnaoD, 

Captain.  U.S.  Coast  Guard.  Captain  of  the  Port 
Hampton  Roads. 
[FR  Doc.  88-18224  Filed  &-10-8&  8:45  am] 

BILUNO  COOe  4910-14-11 


VETERANS  ADMINISTRATION 
38  CFR  Pwt  4 

Evaluationa  of  Diplopia  (Double  Vision) 

agency:  Veterans  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Veterans  Administration 
(VA)  has  amended  its  Schedule  for 
Rating  Disabilities  to  provide  a  new 
method  for  evaluating  the  degree  of 
disability  caused  by  diplopia  (double 
vision).  The  amendment  is  necessary  for 
compatibility  between  evaluation 
methods  and  new  testing  techniques. 
The  effect  of  the  amendment  will  be  to 
provide  VA  adjudication  personnel  with 
an  appropriate  method  for  evaluating 
the  results  of  the  new  testing  techniques. 

EFFECTIVE  DATE:  This  change  is  effective 
September  12, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  M.  White.  Chief,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Department  of  Veterans 
Benefits,  Veterans  Administration,  810 
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Vermont  Avenue,  NW.,  Washington,  DC 
20420  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  On 

pages  32316-21  of  the  Federal  Register  of 
August  27, 1987,  the  VA  pubhshed 
proposed  regulatory  amendments  on  the 
evaluation  of  diplopia.  Interested 
persons  were  invited  to  submit 
comments,  suggestions  or  objections  by 
September  28, 1987.  It  was  also 
necessary  to  publish  a  correction  to  the 
original  proposal  which  appeared  on 
page  35610  of  the  Federal  Register  of 
September  22, 1987. 

Comments  were  received  from  the 
American  Optometric  Association, 
Indiana  University  School  of  Optometry 
and  the  Veterans  of  Foreign  Wars  of  the 
United  States.  The  comments  were 
generally  favorable  although  a  few 
suggestions  were  made. 

One  commenter  suggested  that  the  VA 
closely  follow  the  impact  of  these 
changes  on  disability  ratings  to  ensure 
that  veterans  were  neither  overrated  nor 
underrated  based  solely  on  these 
changes.  Although  the  VA  does  not  plan 
to  reevaluate  all  veterans  rated  for 
diplopia,  we  do  intend  to  periodically 
check  for  trends  in  evaluation  levels 
which  may  indicate  the  need  for  further 
adjustment  of  the  schedule. 

Another  commenter  did  not  agree 
with  our  rating  of  diplopia  in  various 
gazes  in  accordance  with  equivalent 
visual  acuities  and,  in  any  event, 
suggested  equivalent  decimal  units 
instead  of  fractions.  When  rating 
disability  due  to  diplopia,  contraction  of 
visual  field  or  visual  acuity,  the  VA  uses 
figures  for  visual  acuity  as  a  common 
reference  point  for  establishing  the  level 
of  visual  impairment.  This  system  of 
equivalent  visual  acuity  is  well- 
understood  by  our  rating  specialists  and 
we  do  not  believe  that  changing  to  an 
alternate  method  is  necessary  or 
appropriate. 

The  third  commenter  objected  to  the 
proposed  evaluation  method  as 
conforming  to  that  recommended  by  the 
American  Medical  Association  which 
was  more  restrictive  (conservative)  than 
the  former  rating  schedule.  The 
commenter  proposed  an  alternative 
evaluation  method  which  essentially 
increased  all  of  the  VA's  proposed 


evaluations  without  offering  any 
evidence  to  support  the  changes.  We 
cannot  agree  with  the  suggested 
alternative  evaluations  in  the  absence  of 
such  supporting  evidence  although  we 
would  be  happy  to  review  any  such 
material  to  see  if  additional  refinement 
should  be  proposed  in  the  future. 

The  same  commenter  suggested  that  a 
minimum  rating  of  30  percent  be 
assigned  when  an  eye  patch  is  medically 
indicated  to  correct  diplopia  since  it  was 
equivalent  to  loss  of  use  of  an  eye.  The 
commenter  also  applauded  the 
assignment  of  an  equivalent  visual 
acuity  of  5/200  for  diplopia  in  the 
downward  gaze  from  21  to  30  degrees 
but  noted  that  the  Goldmann  Perimeter 
Chart  was  wrong. 

As  a  matter  of  fact,  it  was  the 
Goldmann  Perimeter  Chart  that  was 
correct  and  the  table  of  equivalent 
visual  acuities  that  was  wrong.  This  was 
corrected  on  September  22, 1987,  as 
noted  above,  when  the  equivalent  visual 
acuity  was  corrected  to  read  15/200. 

The  wearing  of  an  eye  patch  is  an 
artificial  and  temporary  means  for 
improving  a  visual  problem.  As  such  it 
carmot  be  the  basis  for  assigning  a 
permanent  increase  in  evaluation.  It  is  a 
rule  of  long-standing  in  the  VA  rating 
schedule  (38  CFR  4.77)  that  diplopia 
which  is  only  occasional  or  correctable 
is  not  considered  a  disability. 

These  amendments  are  adopted  as 
proposed.  We  appreciate  the  interest 
expressed  by  each  commenter. 

The  Administrator  hereby  certifies 
that  this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  claimants 
for  VA  benefits  would  be  directly 
affected.  Therefore,  pursuant  to  5  U.S.C. 
605(b),  this  amendment  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulations,  the  VA  has 
determined  that  this  amendment  is  non- 
major  for  the  following  reasons: 


(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Catalog  of  Federal  Domestic  Assistance 
Program  numbers  are  &4.104  aiV]  64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Approved:  July  21, 1988. 
Thomas  K.  Turnage, 
Administrator. 

38  CFR  Part  4,  Schedule  for  Rating 
Disabilities,  is  amended  as  follows 

PART  4— {AMENDED] 

1.  The  authority  citation  of  Part  4 
continues  to  read: 

Authority:  72  Stat.  1125:  38  U.S.C.  355. 

2.  Section  4.77  is  revised  to  read  as 
follows: 

S  4.77    Examination  of  imiacle  function. 

The  measurement  of  muscle  function 
will  be  undertaken  only  when  the 
history  and  findings  reflect  disease  or 
injury  of  the  extrinsic  muscles  of  the 
eye,  or  of  the  motor  nerves  supplying 
these  muscles.  The  measurement  will  be 
performed  using  a  Goldmann  Perimeter 
Chart  as  in  Figure  2  below.  The  chart 
identifies  four  major  quadrants, 
(upward,  downward,  and  two  lateral) 
plus  a  central  field  (20  *  or  less).  The 
examiner  will  chart  the  areas  in  which 
diplopia  exists,  and  such  plotted  chart 
will  be  made  a  part  of  the  examination 
report.  Muscle  function  is  considered 
normal  (20/40)  when  diplopia  does  not 
exist  within  40  *  in  the  lateral  or 
downward  quadrants,  or  within  30  °  in 
the  upward  quadrant.  Impairment  of 
muscle  function  is  to  be  supported  in 
each  instance  by  record  of  actual 
appropriate  pathology.  Diplopia  which  is 
only  occasional  or  correctable  is  not 
considered  a  disability. 

BtU-INQ  CODE  taiO-OI-M 


UMI 


Figure  2 
(Goldmann  Perimeter  Chart) 
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3.  In  §  4.84a,  the  chart  entitled 
"Ratings  for  Impairment  of  Muscle 
Function"  is  revised  to  read  as  follows: 

6090    Diplopia  (double  vision). 


Degree  of  Diplopia 


Equiv- 
alent 
visual 
acuity 


(a)  Central  20 

(b)  21  • lo  30 

(1)  Down.... 

(2)  Lateral.. 

(3)  Up 

(c)  31  •  lo  40 
(1)0own 

(2)  Lateral.. 

(3)  Up 


5/200 

15/200 
20/100 
20/70 

20/200 

20/70 

20/40 


Notes. — (1)  Correct  diagnosis  reflecting 
disease  or  injury  should  be  cited. 

(2)  The  above  ratings  will  be  applied  to 
only  one  eye.  Ratings  will  not  be  applied  for 
both  diplopia  and  decreased  visual  acuity  or 
field  of  vision  in  the  same  eye.  When  diplopia 
is  present  and  there  is  also  ratable 
impairment  of  visual  acuity  or  field  of  vision 
of  both  eyes  the  above  diplopia  ratings  will 
be  applied  to  the  poorer  eye  while  the  better 
eye  is  rated  according  to  the  best  corrected 
visual  acuity  or  visual  field. 

(3)  When  the  diplopia  field  extends  beyond 
more  than  one  quadrant  or  more  than  one 
range  of  degrees,  the  evaluation  for  diplopia 
will  be  based  on  the  quadrant  and  degree 
range  that  provide  the  highest  evaluation. 

(4)  When  diplopia  exists  in  two  individual 
and  separate  areas  of  the  same  eye.  the 
equivalent  visual  acuity  will  be  taken  one 
step  worse,  but  no  worse  than  5/200. 

jFR  Doc.  88-18013  Filed  8-10-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6686 

f  ID-943-0«-4220-10;  I-23990I 

Withdrawal  of  Public  Land  for  Crooked 
River  Fish  Hatchery;  Idaho 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  land  order. 

summary:  This  order  withdraws  12.28 
acres  of  National  Forest  System  Land 
from  surface  entry  and  mining  for  a 
period  of  50  years  for  the  Corps  of 
Engineers  to  protect  the  proposed 
Crooked  River  Fish  Hatchery.  The  lands 
have  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  August  11, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

1  any  R.  Lievsay,  BLM,  Idaho  State 
Offiie.  3380  Americana  Terrace.  Boise, 
Idaho  8.1706.  208-334-173.5 


By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following-described  National  Forest 
system  lands  are  hereby  withdrawn 
from  settlement,  sale,  location,  or  entry 
under  the  general  land  laws,  including 
the  United  States  mining  laws  (30  U.S.C. 
ch.2),  but  not  from  leasing  under  the 
mineral  leasing  laws  to  protect  the 
Corps  of  Engineers  Crooked  River  Fish 
Hatchery; 

Boise  Meridian — Nezperce  National  ForssI 

Parcel  1— Adult  Facility 

A  parcel  of  land  lying  in  unsurveyed 
Section  25.  Township  29  North.  Range  7  East 
of  the  Boise  Meridian.  Idaho  County.  Slate  of 
Idaho,  being  more  particularly  described  as 
follows: 

Commencing  at  the  northwest  comer  of 
Section  30,  Township  29  North,  Range  8  East 
of  the  Boise  Meridian;  thence  South  0°16'39" 
West,  a  distance  of  2,879.37  feet  to  the  POINT 
OF  BEGINNING:  thence  South  3'14'35"  East, 
a  distance  of  370J26  feet:  thence  WEST,  a 
distance  of  215  feet;  thence  SOUTH,  a 
distance  of  460  feet:  thence  North  e7*14'57' 
West,  a  distance  of  168.06  feet;  thence  North 
51*50*34'  West,  a  distance  of  80.02  feet; 
thence  North  9'27'44'  West,  a  distance  of 
91.24  feet:  thence  North  30*1523'  East,  a 
distance  of  138.92  feet;  thence  North  52'25'53' 
East,  a  distance  of  82.01  feet:  thence  North 
3°34'35'  West,  a  distance  of  80.16  feet:  thence 
North  23*  44*58"  West,  a  disUnce  of  136.56 
feet:  thence  North  4*45'49'  West,  a  distance 
of  120.42  feet;  thence  North  71*20'08"  East,  a 
distance  of  388.54  feet  to  the  point  of 
beginning. 

The  parcel  of  land  above  described 
contains  4.34  acres,  more  or  less. 

Parcel  2— Freezer  Site 

A  parcel  of  land  located  on  the  left  (west) 
bank  of  the  Crooked  River,  westerly  of 
County  Road  No.  121,  in  the  projected 
northeast  quarter  of  unsurveyed  Section  36. 
Township  28  North.  Range  7  East  of  the  Boise 
Meridian,  Idaho  County.  State  of  Idaho,  more 
particularly  described  as  follows: 

Commencing  at  a  U.S.  Army  Corps  of 
Engineers  Survey  Monument  marked  "85-95- 
1."  the  local  grid  coordinates  of  said 
monument  being  y.  North  13,096.82  feet  and  x. 
East  12.311.12  feet:  thence  South  89*3404' 
West,  a  distance  of  189.13  feet  to  the  POINT 
OF  BEGINNING:  thence  EAST,  a  distance  of 
80  feet:  thence  SOUTH,  a  distance  of  50  feet; 
thence  WEST,  a  distance  of  80  feet:  thence 
NORTH,  a  distance  of  50  feet  to  the  point  of 
beginning. 

There  is  Excepted  therefrom  all  that  part  of 
the  above  descrit>ed  parcel  2  lying  within  the 
right-of-way  of  said  County  Road  No.  121. 

The  parcel  of  land  above  described 
contains  0.09  of  an  acre,  more  or  less. 

Parcel  3 — Acclimation  Facility 

A  parcel  of  land  located  on  the  left  (west) 
bank  of  the  Crooked  River,  easterly  of  Forest 


Road  No.  233  (County  Road  No.  121).  north  of 
the  Orogrande  Landing  Strip,  in  the  projected 
northwest  quarter  of  unsurveyed  Section  30, 
Township  28  North,  Range  8  east  of  the  Boise 
Meridian.  Idaho  County,  State  of  Idaho,  more 
particularly  described  as  follows: 

Beginning  at  a  point,  which  is  located  on 
north  (downstream)  end  of  the  Orogrande 
Landing  Strip.  Said  point  is  a  U.S.  Army 
Corps  of  Engineers  monument  marked  "86- 
26-3,"  the  local  grid  coordinates  of  said 
monument  being  Y,  North  16.131.327  feel  X, 
East  14,137.709  feet:  thence  south  61*31 '33" 
East,  a  distance  of  139.12  feet  to  a  point  lying 
on  the  thread  of  the  stream  on  the  Crooked 
Riven  thence  North  1°19'56  '  East,  a  distance 
of  86.02  feet  to  a  point  lying  on  the  thread  of 
the  stream  of  said  river  thence  North 
24°26'38"  East,  a  distance  of  24.17  feet  to  a 
point  lying  on  the  thread  of  the  stream  of  said 
river:  thence  North  44*01 '04"  East,  a  distance 
of  495.05  feet  to  a  point  lying  on  the  thread  of 
the  stream  of  said  river:  thence  North 
22*46*57"  East,  a  distance  of  54.23  feet  to  a 
point  lying  on  the  thread  of  the  stream  of  said 
river:  thence  North  0*47'45"  West,  a  distance 
of  72.01  feet  to  a  point  lying  on  the  thread  of 
the  stream  of  said  river:  thence  North 
16*2r36"  West,  a  distance  of  91.76  feet  to  a 
point  lying  on  the  thread  of  the  stream  of  said 
river:  thence  North  3*5402"  East,  a  distance 
of  44.10  feet  to  a  point  lying  on  the  thread  of 
the  stream  of  said  river,  thence  North  7"55'58 " 
East,  a  distance  of  123.18  feet  to  a  point  lying 
on  the  thread  of  the  stream  of  said  river 
thence  South  90*0000"  West,  a  distance  of 
455.00  feet  to  a  point  lying  on  the  Easterly 
edge  of  Forest  Road  No.  233  (County  Road 
No.  122):  thence  South  35*40"07  "  West,  a 
distance  of  152.63  feet  to  a  point  lying  on  the 
Easterly  edge  of  said  road:  thence  South 
20°22'35 "  West,  a  distance  of  37.34  feet  to  a 
point  lying  on  the  Easterly  edge  of  said  road; 
thence  South  1*35'28"  West,  a  distance  of 
36.01  feet  to  a  point  lying  on  the  Easterly  edge 
of  said  road:  thence  South  11*4025  "  East,  a 
distance  of  123.56  feet  to  a  point  lying  on  the 
Easterly  edge  of  said  road:  thence  South 
8*07'48  "  East,  a  distance  of  77.78  feet  to  a 
point  lying  on  the  Easterly  edge  of  said  road; 
thence  South  2*0716"  West  a  distance  of 
81.06  feet  to  a  point  lying  on  the  Easterly  edge 
of  said  road;  thence  South  4*14'11"  West,  a 
distance  of  54.15  feet  to  a  point  lying  on  the 
Easterly  edge  of  said  road;  thence  South 
17*0216"  West,  a  distance  of  64.85  feet  to  a 
point  lying  on  the  Easterly  edge  of  said  road: 
thence  South  30*06'49"  West,  a  distance  of 
57.80  feet  to  a  point  lying  on  the  Easterly  edge 
of  said  road:  thence  South  40*2152  "  West,  a 
distance  of  26.25  feet  to  a  point  lying  on  the 
Easterly  edge  of  said  road:  thence  South 
24*28*11"  West,  a  distance  of  51.56  feet  to  a 
point  lying  on  the  Easterly  edge  of  said  road: 
thence  South  61'31'33"  East,  a  distance  of 
140.00  feet  to  the  point  of  beginning. 

There  is  fxcep/erf  therefrom  all  that  part  of 
the  above  described  Parcel  3  lying  within  the 
right-of-way  of  said  Forest  Road  No.  233 
(County  Road  No.  122). 

The  parcel  of  land  above  described 
contains  7.85  acres,  more  or  less. 

The  three  areas  described  aggregate  12.28 
acres  in  Idaho  County. 
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2.  The  withdrawal  made  by  this  order 
does  not  alter  the  apphcability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license  or  permit, 
or  j^overning  the  disposal  of  their 
mintTHl  or  vegetative  resources  other 
than  under  the  mining  laws. 

.3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

August  1. 1988. 
).  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 

|FR  Doc.  88-18161  Filed  8-10-88;  8:45  am] 

8ILLINO  CODE  4310-GG-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  7 

(OST  Docket  No.  43466,  PmI  7— 

Reiuuancel 

RIN  2105-AA05 

Public  Availability  of  Information; 
Freedom  of  Information  Act 
Regulations 

agency:  Office  of  the  Secretary.  DOT. 
action:  Final  rule. 

summary:  This  notice  revises  and 
reissues  the  Department  of 
Transportation's  regulations  in  49  CFR 
Part  7  implementing  the  Freedom  of 
Information  Act  (FOIA— 5  U.S.C  552). 
This  is  a  complete  revision  of  the 
regulations  and  includes  changes 
necessary  to  implement  the  Freedom  of 
Information  Reform  Act  of  1986.  the 
Uniform  Freedom  of  Information  Act 
Fee  Schedule  and  Guidelines 
promulgated  by  the  Office  of 
Management  and  Budget,  and.  to  some 
extent,  changes  necessary  to  meet 
requirements  of  Executive  Order  126(X). 
which  imposes  new  requirements  on 
government  agencies  with  respect  to  the 
processing  of  requests  under  the  FOIA 
for  confidential  business  information. 
Revisions  and  additions  to  the 
regulations  also  take  into  account 
organizational  changes  since  the  last 
revision  in  1975. 

EFFECTIVE  DATE:  August  11. 1988. 
FDR  FURTHER  INFORMATION  CONTACT: 
Rebecca  H.  Lima,  Chief.  Freedom  of 
Information  Act  Division.  Office  of  the 
Assistant  Secretary  for  Public  Affairs, 
U.S.  Department  of  Transportation,  400 


Seventh  Street  SW.,  Washington.  DC 
20590,  202-366-4542. 

SUPPLEMENTARY  INFORMATION:  No  major 
revision  of  the  Department  of 
Transportation's  regulations 
implementing  the  FOIA  has  been  made 
since  they  were  promulgated  in  1975  (40 
FR  7915,  February  24, 1975).  In  the 
interim,  a  need  has  developed  for  more 
precise  criteria  to  be  used  in  processing 
FOIA  requests  and  FOIA  appeals:  for 
codification  of  procedures  used 
informally  by  the  Department  for 
notifying  a  submitter  of  confidential 
commercial  or  financial  records  of  a 
request  for  these  documents:  and  for 
additional  appendices  detailing 
procedures  used  by  the  Maritime 
Administration  and  the  Research  and 
Special  Programs  Administration, 
respectively,  for  the  disclosure  of 
information  to  the  public.  In  addition, 
when  the  FOIA  was  amended  by  The 
Freedom  of  Information  Reform  Act  of 

1986  (Pub.  L.  99-570.  sections  1801-1804). 
substantial  further  revisions  to  parts  of 
the  regulations  dealing  with  fees  and  fee 
waivers  became  necessary.  Finally,  the 
issuance  of  Executive  Order  12600  (52 
FR  23781.  June  25, 1987),  made  it 
necessary  for  the  Department  to  modify 
its  proposed  regulations  pertaining  to 
the  processing  of  requests  for 
confidential  commercial  information. 
Proposed  regulations  to  respond  to 
many  of  the  needs  for  change  were 
published  in  the  Federal  Register  on 
October  17, 1985  (50  FR  42049). 
Additional  proposed  regulations  were 
published  in  the  Federal  Register  on 
November  6, 1987  (52  FR  42688).  The 
final  regulations  have  been  changed  in 
response  to  comments  received 
concerning  the  two  notices  of  proposed 
rulemaking. 

Regarding  appeals,  the  Department  is 
reducing  from  60  to  30  days  the  period  in 
which  an  appeal  must  be  submitted. 
When  a  denial  is  issued,  the  subject 
records  are  retained  by  the  responsible 
FOIA  officer  until  the  appeal  period 
expires,  longer  if  there  is  an  appeal,  and 
much  longer  still  if  the  appeal  is  denied. 
This  retention  is  costly;  as  the  number  of 
FOIA  requests  has  increased,  the  cost 
has  become  too  burdensome.  In  our 
experience,  it  is  not  unreasonable  to 
expect  a  requester  to  submit  an  appeal 
within  30  days. 

Discussion  of  Comments 

The  Department  received  three  sets  of 
public  comments  in  response  to  the 
notice  of  proposed  rulemaking  published 
on  October  17. 1985  (first  NPRM).  and 
two  sets  of  public  comments  in  response 
to  the  supplemental  notice  of  proposed 
rulemaking  published  on  November  6, 

1987  (second  NPRM). 


In  response  to  the  first  NPRM,  the 
Freedom  of  Information  Clearinghouse 
(FOIC)  objected  on  the  general  grounds 
that  the  proposed  changes  were 
unnecessary  and  had  not  been 
adequately  justified.  The  Department 
disagrees.  It  is  the  Department's  view 
that  the  preamble  to  the  first  NPRM 
included  an  adequate  explanation  and 
justification  for  the  changes  then 
proposed.  In  any  event,  in  light  of  the 
enactment  of  The  Freedom  of 
Information  Reform  Act  of  1986  and  the 
issuance  of  Executive  Order  12600,  it  is 
clear  now  that  substantial  changes  in 
the  Department's  FOIA  regulations  are 
essential. 

In  specific  comments  concerning  the 
first  NPRM.  FOIC  objected  to  the 
proposed  procedures  for  processing 
requests  for  business  information, 
proposed  §  7.57.  for  three  reasons.  First. 
FOIC  said  it  is  unclear  when  the  notice 
and  objection  procedures  apply.  The 
Department  agrees  that  some 
clarification  is  needed  and  has  revised 
the  first  sentence  of  proposed  {  7.57(a) 
to  make  it  clear  when  the  procedures 
apply.  The  wording  of  the  final 
regulation  also  more  closely  conforms  to 
that  of  Executive  Order  12600. 

The  second  objection  by  FOIC  to 
proposed  §  7.57  is  that  the  procedures 
unnecessarily  burden  requesters  by 
delaying  the  agency  response.  To  meet 
this  concern.  FOIC  recommends  that  the 
regulations  of  the  National  Highway 
Traffic  Safety  Administration  (NHTSA). 
49  CFR  Part  512.  be  adopted  for  use 
throughout  the  Department.  Under  these 
regulations,  a  submitter  must  identify 
confidential  information  and  justify 
confidentiality  claims  at  the  time  the 
information  is  submitted  to  NHTSA.  The 
Department  does  not  anticipate  thai  any 
significant  delays  will  result  from  the 
codification  of  the  business  notification 
procedures.  Procedures  similar  to  those 
in  proposed  §  7.57  of  the  regulations 
have  been  used  informally  by  the 
Department  for  some  time.  Also,  while 
the  NHTSA  regulation  has  worked  well. 
we  are  not  prepared  to  adopt  it  for  use 
by  the  entire  Department.  A  significant 
portion  of  the  business  information 
submitted  to  NHTSA  is  from  regulated 
parties  such  as  automobile  and  lire 
manufacturers,  and  repeated  dealings 
between  NHTSA  and  members  of 
regulated  industries  have  demonstrated 
the  value  of  pre-marking  information 
and  providing  accompanying 
justifications  in  aid  of  evaluation  of 
confidentiality  claims.  On  the  other 
hand,  it  is  not  clear  that  this  approach 
would  work  as  well  throughout  the 
Department.  Since  a  significant  amount 
of  business  information  submitted  to  the 
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Department  never  is  the  subject  of  an 
FOIA  request,  the  imposition  of  a 
general  requirement  that  submitters 
assert  and  justify  a  claim  for 
confidential  treatment  concurrent  with 
the  submission  of  business  information 
could  produce  an  unjustified  and  costly 
burden  on  many  members  of  the  public 
and  on  the  Department.  The  Department 
will,  however,  continue  to  evaluate  this 
FOIC  recommendation  as  further 
changes  to  S  7.57  are  considered 
pursuant  to  Executive  Order  12600. 

Finally,  FOIC  points  out  that  the 
proposed  business  information 
procedures  of  §  7.57  do  not  provide 
requesters  the  same  notice  of  agency 
decisions  that  they  provide  submitters. 
In  response  to  Executive  Order  12600, 
the  Department  has  changed  the 
proposed  regulation  to  provide  notice 
similar  to  that  recommended  by  FOIC. 
The  regulation  does  not,  however, 
require  that  the  requester  be  provided 
the  same  information  that  the  submitter 
receives.  Such  a  procedure  would  defeat 
the  purpose  of  the  business  notification 
procedure  in  many  cases  by  providing 
the  requester  with  confidential 
commercial  information  before  the 
submitter  has  had  any  opportunity  to 
object. 

Specific  objections  to  proposed 
provisions  pertaining  to  fees  and  fee 
waivers  published  in  the  first  NPRM 
were  also  submitted  by  FOIC.  These 
objections  have  been  overtaken  by 
events  and  are  now  moot.  The  second 
NPRM.  published  in  response  to  the 
Freedom  of  Information  Reform  Act  of 
1986  and  guidelines  provided  to  agencies 
by  the  Office  of  Management  and 
Budget  (OMB)  and  the  Department  of 
justice,  significantly  changed  the 
proposed  fee  payment  and  fee  waiver 
provisions  to  which  FOIC  objected. 

In  its  comments  submitted  in  response 
to  the  first  NPRM.  the  Center  for  Auto 
Safety  (CAS]  said  the  proposed  changes 
would  blunt  the  acquisition  of  important 
consumer  information  from  the 
Department  and  its  operating  elements 
by  dramatically  lowering  the  free-of- 
charge  threshold,  by  increasing  the  per 
page  copy  charge  by  400%  and  by 
establishing  a  26%  surcharge  for  fringe 
benefits.  As  noted  above,  comments 
concerning  proposed  changes  in  fees 
and  fee  waivers  as  published  in  the  first 
NPRM  have  been  overtaken  by  events. 
Under  the  revised  regulations, 
consumers  generally  will  have  much 
greater  access  to  information  without 
having  to  pay  a  fee.  The  standard  fee  for 
photocopying  has  been  revised 
downward  from  the  earlier  proposal  of 
20  cents  per  page  to  10  cents  per  page  (a 
charge  consistent  with  the  figures 


submitted  by  CAS  in  its  comments  on 
the  first  NPRM],  and  the  proposed 
surcharge  for  benefits  has  been  lowered 
to  16%  in  accordance  with  uniform 
guidelines  provided  to  agencies  by 
OMB. 

CAS  also  expressed  concern  that  five 
changes  proposed  in  the  first  NPRM 
were  subtle  attempts  by  the  Department 
to  make  it  more  difficult  for  the  public  to 
gain  access  to  information.  Spedficaliy, 
CAS  noted  that:  (1)  Proposed  9S  7.21 
and  7.23  would  delete  the  requirement 
for  immediate  notice  to  a  requester  of 
initial  and  final  determinations;  (2) 
proposed  S  7.25  would  change  "date  on 
which  a  determination  is  expected  to  be 
dispatched"  to  "date  on  which  a 
determination  is  expected  to  be  made"; 

(3)  proposed  §  7.53(d)  would  impose  a 
positive  duty  on  the  requester  to  provide 
a  detailed  description  of  a  requested 
record,  whereas  the  current  regulation 
uses  the  word  "should"  in  this  regard; 

(4)  the  proposed  elimination  of  the 
provision  for  an  administrative  appeal 
where  a  requested  record  has  not  been 
made  available  would  eliminate  an 
important  intra-agency  check  against 
dilatory  personnel  practices;  and  (5)  the 
reference  in  proposed  S  7.13  to 
information  that  the  agency  "wants  to 
withhold"  suggests  a  departure  from  the 
longstanding  policy  expressed  in  i  7.3 
favoring  maximum  disclosure. 

In  proposing  the  changes  to  which 
CAS  objected,  the  Department  did  not 
intexul  to  make  it  more  difficult  for 
members  of  the  public  to  obtain  access 
to  information,  nor  does  the  Department 
agree  that  the  proposed  changes  would 
cause  that  effect.  There  is  no  necessity 
that  the  regulations  include  a 
requirement  for  immediate  notice  to  a 
requester  concerning  an  initial 
determination,  since  such  notice  is 
specifically  required  by  the  FOLA.  Also, 
while  not  specifically  required  by  the 
FOIA,  such  notice  clearly  is  intended 
with  respect  to  a  final  determination  as 
well.  Nevertheless,  the  final  regulations 
will  make  it  clear  that  immediate  notice 
to  a  requester  is  required  with  respect  to 
both  an  initial  and  final  determination. 
The  Department  agrees  that  the 
regulation  should  require  that  the 
requester  be  notified  of  the  "date  on 
which  a  determination  is  expected  to  be 
dispatched"  rather  than  the  "date  on 
which  a  determination  is  expected  to  be 
made."  As  CAS  correctly  observed, 
"dispatched"  is  used  in  the  statute.  The 
Department  also  agrees  that  the  wording 
of  proposed  §  7.13,  and  proposed 
§  7.53(d)  and  §  7.81(c)  could  cause 
confusion.  Accordingly,  these  provisions 
have  been  changed  in  the  final 


regulations  to  meet  the  concerns 
expressed  by  CASw 

CAS  also  stated  that  the  proposed 
regulation  may  unlawfully  alter  and 
undercut  the  NHTSA  regulation  in  49 
CFR  Part  51Z  since  it  does  not  make  it 
clear  that  49  CFR  Part  512  is  the 
exclusive  procedure  for  use  in  relation 
to  information  submitted  to  NHTSA. 
Proposed  i  7.57  has  been  changed  to 
clarify  this. 

An  individual  who  submitted 
comments  on  the  first  NPRM  generally 
supported  the  proposed  changes  as  a 
vast  improvement  over  the  existing 
regulations.  He  recommended,  however, 
that  proposed  S  7.53(a]  be  modified  to 
eliminate  the  positive  obligation  to  mark 
an  envelope  to  show  that  it  contains  an 
FOIA  request,  that  proposed  S  7.95(a)  be 
revised  to  take  into  account  the 
differences  between  military  pay  and 
civilian  pay  and  fringe  benefits  and  that 
the  wording  of  the  fee  schedule  be 
clarified  relative  to  charges  for  certified 
copies  of  documents.  The  Department 
agrees  with  the  recommendation 
concerning  proposed  §  7.53(a). 
Accordingly,  "must"  in  proposed 
§  7.53(a)(2).  (3),  and  (4)  has  been 
replaced  with  "should"  in  the  final 
regulations.  For  similar  reasons,  "shall" 
in  proposed  §  7.53(d)  has  in  two  places 
been  changed  to  "should",  and  "must" 
in  proposed  5  7.81(e)  (redesignated 
§  7.81(d)  in  the  final  regulations)  has  in 
two  places  been  changed  to  "should." 
The  final  regulations  have  also  been 
changed  to  take  into  account  the 
differences  between  military  pay  and 
civilian  pay  and  benefits.  The 
Department  does  not  agree  that 
clarification  is  necessary  with  respect  to 
fees  charged  for  certified  copies.  This 
provision,  as  proposed,  has  been  applied 
by  the  Department  without  difficulty  for 
many  years. 

Comments  on  the  second  NPRM  were 
submitted  by  The  Reporters  Committee 
for  Freedom  of  the  Press  (RCFP)  and 
jointly  by  Public  Citizen  Litigation 
Group  (PCLG)  and  Freedom  of 
Information  Clearinghouse  (FOIC).  In 
general.  RCFP  urged  the  Department  to 
reexamine  and  change  its  proposals 
concerning  fee  waiver  and  advance 
payment  and  to  change  its  proposed 
business  notification  procedures  to 
allow  compliance  with  the  time 
limitations  of  the  FOIA. 

Specifically.  RCFP  recommended  that 
the  Department  merely  reiterate  the 
language  of  the  statute  concerning 
waiver  of  fees,  and  not  include  in  its 
regulations  the  fee  waiver  guidelines 
developed  by  the  Department  of  Justice. 
RCFP  also  states  that  the  proposed 
procedures  for  waiver  of  fees  would 
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violate  tiw  Papenwork  Reduction  Act  by 
requiring  requesters  to  write  separate 
proofs  of  entitiement  to  fee  wraiver  or 
reduction.  Further,  according  to  RCFP, 
the  proposed  fee  waiver  provisions  do 
not  consider  the  legitimacy  of  the 
public's  interest  in  monitoring  the 
Department's  activities  as  a  criterion  for 
granting  a  public  interest  fee  waiven 
appearing  instead  to  consider  quantity 
of  interest,  magnitude  of  dissemination, 
and  a  host  of  other  irrelevant  criteria. 
The  Department  disagrees.  Although  the 
statutory  standard  for  fee  waivers  is 
included  in  tfte  final  pegalations,  the 
Department  also  believes  that  the 
guidelines  developed  by  the  Department 
of  justice  will  be  helpful  when  applying 
the  general  language  of  the  statute  to 
specific  circumstances.  For  that  reason, 
the  guidelines  are  included  in  the  final 
regulations. 

The  Department  does  not  agree  that 
its  proposed  procedures  are  in  conflict 
wim  the  Paperwork  Reduction  AcL 
Since  that  statute  relates  to  information 
collection  methods  calling  for  answers 
to  identical  questions  posed  to,  or 
identical  reporting  or  recordkeeping 
requirements  imposed  on,  ten  or  more 
persons,  it  is  inapplicable  to  the 
procedures  prsKiibed  in  tbe 
Department's  FOIA  regid^ioas.  The 
Department  also  disagrees  that  its 
proposed  fee  waiver  provisions  &il  to 
consider  tlM  kgitimacy  of  the  public's 
interest  in  monitoring  its  activities.  The 
Department's  profMMed  regulations 
reiterate  the  statute  as  ^  basic 
criterion  for  fee  waivers  or  reductions. 
Additional  factors  also  are  stated  that 
can  be  of  assistance  in  ap|)l^n8  the 
statute.  Consideration  of  other  factors  is 
not  precluded  by  the  regulalioas. 

RCFP  states  that  the  prgiioaed 
provisions  for  advance  payment  of  fees 
will  interfere  with  prompt  iwovision  of 
information  to  media  requesters, 
because  media  re^nesters  who  had  not 
established  a  record  of  timely  payment 
before  adoption  of  these  regulations 
would  need  to  await  the  assessment  and 
mailing  of  a  bill,  retem  payment  and 
await  still  other  bureaucratic  prooesaes 
for  recording  payment  and  certifying 
release.  RCFP  also  notes  that  there  is  no 
showing  the  requesters,  particularly 
media  requesters,  have  in  the  past  failed 
to  pay  the  Department  fees.  1^  basis 
for  this  comwent  by  RCFP  is  not  clear. 
Under  the  proposed  regulations,  media 
requesters  rar^  will  be  liable  for  any 
fees  because  of  statutory  fee  limitations. 
Moreover,  they  freqoendy  will  be 
entitled  to  a  waiver  or  reduction  of  any 
fees  for  wbicb  they  ceidd  edisrwisc  be 
liable.  Advanee»payinent  i«..iiayaient 
before  work  is  commenced  or  continued 


on  a  request,  may  be  required  under  the 
Department's  proposed  regulations  only 
if  allowable  charges  are  likely  to  exceed 
$250  or  the  requester  has  failed  promptly 
to  pay  fees  for  a  prior  FOIA  request 
Tliese  are  both  circumstances  under 
which  the  FOIA  dearly  authorizes 
agencies  to  require  advance  payment  of 
fees.  It  may  be  that  the  RCFP  comment 
is  in  refereru:e  to  the  provisions  in  the 
proposed  regulations  that  permit  the 
collection  of  fees  before  the  requested 
records  are  duplicated  or  delivered,  if 
so,  the  Department  does  not  agree  that 
these  are  requirements  for  advance 
payment  of  fees  as  that  term  is  used  in 
the  FOIA.  The  Department  informally 
adopted  internal  procedures  some  time 
ago  whereby  a  bill  for  any  fees  due  is 
included  in  the  initial  determination 
letter  and  copies  of  requested  records 
are  either  enclosed  with  the 
determination  letter  or  dispatched 
immediately  upon  receipt  of  payment 
This  procedure  has  woriced  extremely 
well,  and  has  significantly  reduced  the 
need  for  repeat  billings  and  collection 
activities.  The  Department  does  not 
anticipate  that  the  inclusion  of  this 
procedure  in  the  final  regulations  will 
unnecessarily  delay  the  delivery  of 
documents  to  requesters. 

ROT  uiged  the  D^tartraeot  to  modify 
its  proposed  regulations  for  notifying 
submitters  of  confidential  commercial 
information  to  make  it  clear  that  the 
procedures  do  not  obviate  the  agency's 
obligation  to  respond  to  the  requester 
within  10  working  days.  The  Department 
believes  that  proposed  §  7.S7  as 
published  in  the  first  NPRM  was  dear 
with  respect  to  this  issue.  Nevertheless, 
proposed  §  7.57  has  been  changed  to 
conform  to  the  language  of  Executive 
Order 1280a 

In  joint  comments,  PCLG  and  POiC 
said  agencies  must  engage  in  full  notice 
and  comment  rulemaking  with  respect  to 
fees  and  fee  waiver  provisions,  should 
not  adopt  all  of  the  fee  guidelines 
developed  by  OMB  and  should  reject 
the  guidelines  concerning  fees  waivers 
developed  by  the  Department  of  Justice. 
The  Department  believes  that  the  notice 
and  opportunity  for  comment  that  has 
been  provided  with  respect  to  fees  and 
fee  waivers  is  adequate.  Although  the 
Department's  proposed  regulations  did 
not  spedncally  include  aonie  of  the 
guidance  concerning  fees  that  was 
developed  by  OMB,  such  as  the 
definitions  of  "commerdal  use  request". 
"educational  institution"  and 
"representative  of  the  news  media" 
which  PCLG  and  FOK  urged  the 
Department  to  reject,  the  public  is 
■hereby  given  notice*  that  the  Department 
will  consider  relevant  OMB  guidance. 


including  definitions,  when  necessary  to 
determine  the  fees  applicable  to  an 
FOIA  request.  The  £>epartment  does  not 
agree  with  PCLG  and  FOIC  that  in 
authorizing  two  hours  of  free  search 
time  Congress  must  have  intended  that 
agencies  provide  a  requester  with  two 
hours  of  free  computer  operation  time 
when  requested  information  is 
maintained  in  an  automated  data 
system.  It  is  the  Department's  view  that 
the  definition  developed  by  OMB  for  use 
in  computing  fees  for  computer  search 
time  is  reasonable  and  is  consistent 
with  the  intent  of  the  Congress. 
Accordingly,  the  Department  has 
induded  that  definition  in  its  final 
regulations.  The  Deportment  also 
degrees  that  the  fee  waiver  guidelines 
developed  by  the  Department  of  justice 
should  be  refected  in  favor  of  those 
reooimnended  by  PCLG  and  FOIC.  As 
indicated  elsewhere  in  the  discussion  of 
comments,  the  Department  will  rely 
upon  dte  stetute  as  the  primary  guide 
when  dedding  whether  a  waiver  or 
reduction  of  fees  is  required  or 
appropriarte.  However,  the  guidelines 
developed  by  the  Department  of  Justice 
have  been  included  in  the  final 
regulation  because  the  Department 
believes  they  will  help  whJen  applying 
the  statute.  Consideration  qf  other 
factors  such  as  those  recommended  by 
PCLG  and  POIC  is  not.  however, 
prechided  by  the  Department's  final 
regulations. 

In  spedfic  comments.  PCLG  and  FOIC 
objected  to  the  statement  in  proposed 
S  7.97(e)  that  a  waiver  or  reduction  of 
the  fees  that  would  otherwise  be 
applicable  to  a  particular  request  is  a 
discretionary  determination  on  the  part 
of  the  ofTidalis)  having  initial  denial 
authority.  They  state  that  fee  waivers  or 
reductions  aie  mandatory  when  the 
statutory  standard  is  met.  The 
Department  agrees  that  the  statute 
imooses  a  positive  obligation  to  waive 
or  reduce  fees  when  the  statutory 
standard  is  met  and  that  the  sentence  to 
which  PCLG  and  FOIC  objected  could 
be  misinterpreted.  The  Department  also 
finds  upon  further  review  that  the 
sentence  objected  to  is  not  necessary. 
Accordingly,  it  has  been  deleted  from 
the  final  regulations. 

PCLG  and  FOIC  also  said  that  the 
provisions  for  advance  payment  of  fees 
in  proposed  {  7.93(e)  allow  the  agency  to 
require  advance  payments  where  there 
is  no  histoiy  of  payment  for  a  particulai 
requester,  which  goes  beyond  what  the 
statute  permits.  The  Department 
disagrees.  The  FOIA  permits  agencies  to 
require  advance  payment  of  fees  if:  (1) 
The  requester  has  previously  failed  to 
pay  fees  in  a  timely  fashion,  or  (2)  the 
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agency  has  determined  that  the  fee  will 
exceed  $250.  Proposed  §  7.93(e)  applies 
to  the  second  situation  only.  Under 
those  circumstances,  the  FOIA 
authorizes  the  Department  to  require  ah 
requesters  to  pay  fees  in  advance. 
However,  the  Department  has  decided 
not  to  adopt  such  a  policy  because  it 
would  unnecessarily  delay  the  release  of 
records  to  requesters  who  have  a  history 
of  prompt  payment  of  FOIA  fees.  Under 
proposed  §  7.93(e),  advance  payment 
may  be  required  only  if  the  Department 
has  determined  that  the  fees  will  exceed 
$250  and  the  requester  has  no  history  of 
payment.  This  is  clearly  permissible 
under  the  FOIA. 

PCLG  and  FOIC  also  objected  to  the 
Department's  proposal  to  impose  search 
charges  even  when  no  documents  are 
found  or  released.  They  state  that  this 
will  intimidate  requesters  from  making 
legitimate  requests,  and  that  Congress 
never  intended  or  anticipated  that  fees 
would  be  charged  where  no  documents 
were  found  or  released.  The  Department 
disagrees.  Specific  fee  limitations  in  the 
FOIA  reduce  the  likelihood  that 
requesters  will  be  intimidated  when 
considering  submission  of  legitimate 
requests.  Also,  the  Department's 
regulations  are  designed  to  ensure  that  a 
requester  is  informed  in  advance  of 
anticipated  fees  and  given  an 
opportunity  to  discuss  the  request  with 
knowledgeable  persons  who  may  be 
able  to  help  avoid  a  needless  search  or  a 
search  that  is  too  broad.  The  FOIA 
specifically  authorizes  agencies  to 
charge  search  fees  and.  in  limited 
circumstances,  review  charges. 
Congress  undoubtedly  was  aware  that 
some  agency  searches  will  disclose  no 
responsive  records,  and  that  even  if 
responsive  records  are  found  they  may 
be  withheld  if  exempt.  Therefore,  it  is 
the  Department's  view  that  if  Congress 
had  intended  to  permit  agencies  to 
charge  only  for  successful  searches  that 
result  in  the  release  of  documents  this 
limitation  would  have  been  clearly  set 
out  in  the  statute,  as  were  several  other 
fee  limitations.  Accordingly,  the 
proposed  provisions  concerning  search 
fees  have  not  been  changed  in  the  final 
regulations. 

In  addition  to  the  changes  discussed 
above,  the  final  regulations  have  been 
changed  to  correct  minor  errors  in 
citations  and  office  addresses  and  to 
bring  the  language  of  the  regulations 
into  conformity  with  that  of  statutes 
revised  while  the  rulemaking  project 
was  pending.  Minor  editorial  changes 
also  were  made. 

Regulatory  Evaluation 

The  Department  has  determined  that 
this  rule  is  not  a  major  rule  under 


Executive  Order  12291  because  it  would 
have  an  economic  impact  of  less  than 
$10  million.  However,  this  rule  is 
significant  under  the  Department's 
Regulatory  Policies  and  Procedures  |44 
FR  11034.  February  26. 1979)  since  it 
concerns  a  matter  in  which  there  is  a 
substantial  public  interest  or 
controversy.  The  Department  has  also 
determined  that  the  expected  economic 
impact  of  the  rule  is  so  minimal  that  a 
full  regulatory  evaluation  is 
unwarranted.  For  this  reason,  I  certify 
that,  under  the  criteria  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.],  this 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  Department  has  no  reason  to 
believe  that  small  entities,  in  particular, 
would  be  seriously  affected  by  this  rule. 

List  of  Subjects  in  49  CFR  Part  7 

Freedom  of  information. 
Administrative  practice  and  procedure. 
Records. 

Issued  in  Washington,  DC  on  August  1, 
1988. 
lim  Burnley. 

Secretary  of  Transportation. 

In  consideration  of  the  foregoing.  49 
CFR  Part  7  is  revised  to  read  as  follows: 

PART  7— PUBUC  AVAILABILITY  OF 
INFORMATION 

S«d>part  A— AppHcatNlity  and  PoUqf 

7.1     Applicability. 
7.3    Policy. 
7.5    Definitions. 

Subpart  B— General 

7.11     Administration  of  part. 

7.13     Records  containing  both  available  and 

unavailable  information. 
7.15    Protection  of  records. 

Subpart  C— Ttone  Limits 

7.21     Ii-..tial  determination. 
7.23    Final  determination. 
7.25    Extension. 

Subpart  D— Publication  in  the  Federal 
Register 

7.31     Applicability. 

7.33    Publication  required. 

Subpart  €— AvaNabiNty  of  Opinions,  Orders, 
Staff  Manuals.  Statements  of  PoHcy  and 
Interpretations:  Indices 

7.41  Applicability. 

7.43  Deletion  of  identifying  detail. 

7.45  Access  to  materials  and  indices. 

7.47  Index  of  pubhc  materials. 

7.49  Copies. 

Subpart  F— Availat>ility  of  Reasonably 
Described  Records 

7.51     Applicability. 

7.53    FHjtilic  availability  of  records. 


7.55    Request  for  records  of  concern  to  more 
than  one  Government  organization. 

7.S7    Request  for  business  information 
submitted  by  a  private  party. 

Sut>part  G — Exemptions 

7.61    Applicability. 

7.63    Records  relating  to  matters  that  are 

required  by  Executive  Order  to  be  Isepl 

secret. 
7.65    Records  related  solely  to  iniemal 

personnel  rules  and  practices. 
7.67    Records  exempted  from  disclosure  by 

statute. 
7.69    Trade  secrets  and  commercial  or 

fmancial  information  obtained  from  a 

person  and  privileged  or  confidentiul. 
7.71    Intragovemmentat  exchanges. 
7.73    Protection  of  personal  privacy. 
7.75    Records  or  information  compiled  for 

law  enforcement  purposes. 
7.77    Reports  of  fmancial  institutions. 
7.79    Geological  and  geophysical 

information. 

Subpart  H — Procedures  for  Appealing 
Decisions  Not  To  Disclose  Records  And/Or 
Waive  Fees 

7.81    General. 
Sut>part  I— Fees 

7.91    General. 

7.93    Payment  of  fees. 

7.95    Fee  schedule. 

7.97    Services  performed  without  charge  or 

at  a  reduced  charge. 
7.99    Transcripts. 
7.101    Copyrighted  material. 
7.103    Alternative  sources  of  information. 
Appendix  A — Office  of  The  Secretary 
Appendix  B — United  States  Coast  Guard 
Appendix  C — Federal  Aviation 

Administration 
Appendix  0 — Federal  Highway 

Administration 
Appendix  E — Federal  Railroad 

Administration 
Appendix  F — National  Highway  Traffic 

Safety  Administration 
Appendix  G — Urban  Mass  Transportation 

Administration 
Appendix  H — Saint  Lawrence  Seaway 

Development  Corporation 
Appendix  I — Maritime  Administration 
Appendix  ) — Research  and  Special  Programs 

Administration 

Authority:  5  U.S.C.  552:  31  U.S.C.  9701:  49 
use.  322. 

Subpart  A— Applicability  aiKl  Policy 

§7.1    Applicability. 

(a)  This  part  implements  section  552 
of  Title  5.  United  States  Code,  and 
prescribes  rules  governing  the 
availability  to  the  public  of  records  of 
the  Department  of  Transportation. 

(b)  Subpart  G  of  this  part  describes 
the  records  that  are  not  required  to  be 
disclosed  under  this  part. 

(c)  Appendices  A  through  |  of  this 
part: 
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(1]  Describe  the  places  and  the  times 
at  which  records  wiU  be  available  for 
inspection  and  copyifig; 

(2)  Define  the  kinds  of  records  located 
at  each  facility; 

(3)  identify  the  location  of  the  indices 
to  such  records;  and 

(4)  Identify  the  officials  having 
authority  to  deny  reqiiests  for  disclosure 
of  records  under  this  part. 

(d)  The  Assistant  Secretary  for  Public 
Affairs  may  amend  Appendix  A  to  this 
part  to  reflect  any  changes  in  the  items 
covered  by  that  appendix.  The  head  of 
an  operating  element  concerned  may 
amend  the  appendix  applicable  to  that 
element  to  reflect  any  changes  in  the 
items  covered  by  that  appendix. 

(e)  This  part  applies  only  to  records 
that  exist  as  of  the  date  of  receipt  of  the 
request  by  the  appropriate  office,  in 
accordance  with  section  7.53.  The 
Department  is  not  required  to  create, 
compile  or  procure  a  record  solely  for 
the  purpose  of  making  it  available  under 
this  part. 

(f)  Indices  are  maintained  to  reflect  all 
records  subject  to  Subpart  E  of  this  part, 
and  are  available  for  public  inspection 
and  copying  as  provided  in  Appendices 
A  through  |  to  this  part. 

§7.3    Policy. 

In  implementing  section  552  of  Title  5. 
United  States  Code,  it  is  the  policy  of 
the  Department  of  Transportation  to 
make  information  available  to  the  public 
to  the  greatest  extent  possible  in 
keeping  with  the  spirit  of  that  section. 
Therefore,  all  records  of  the  Department, 
exoept  those  that  the  Departmmt 
specifically  determines  must  not  be 
disclosed  in  the  interest  of  national 
defense  or  foreign  policy,  for  the 
protection  of  private  rights  and 
commercial  interests  or  for  the  efficient 
conduct  of  public  business  to  dte  extent 
permitted  by  the  Freedom  of  Information 
Act,  are  declared  to  be  available  for 
public  inspection  and  copying  as 
provided  in  this  part  Each  ofGcer  and 
employee  of  the  Department  is  directed 
to  cooperate  to  this  end  and  to  make 
records  available  to  the  public  promptly 
and  to  the  fullest  extent  consistent  with 
this  policy.  A  record  may  not  be 
withheld  from  the  public  solely  because 
its  release  might  suggest  administrative 
error  or  embarrass  an  officer  or 
employee  of  the  Department. 

§  7.5    Dcfinttions. 

As  used  herein,  unless  the  context 
requires  otherwise: 

"Administrator"  means  the  head  of 
each  operating  element  of  the 
Department  and  includes  the 
Commandant  of  the  Coast  Guard. 


"Department"  or  "DOT"  means  the 
Department  of  Transportation,  including 
the  Office  of  the  Secretary  and  the 
following  operating  elements: 

(a)  The  United  States  Coast  Guard. 

(b)  The  Federal  Aviation 
Administration. 

(c)  The  Federal  Highway 
Administration. 

(d)  The  Federal  Railroad 
Administration. 

(e)  The  National  Highway  Traffic 
Safety  Administration. 

(f)  The  Urban  Mass  Transportation 
Administration. 

(g)  The  Saint  Lawrence  Seaway 
Development  Corporation. 

(h)  The  Maritime  Administration. 

(i)  The  Research  and  Special 
Programs  Administration. 

"Record"  includes  any  writing, 
drawing,  map,  recording,  tape,  film. 
photograph  or  other  documentary 
material  by  which  information  is 
preserved.  The  term  also  includes  any 
such  documentary  material  stored  by 
computer.  However,  the  term  does  not 
include  uncirculated  personal  notes, 
papers  and  other  documents  created  and 
retained  solely  for  the  personal 
convenience  of  Departmental  personnel 
and  over  which  the  agency  exercises  no 
control.  If  a  request  is  made  for  a 
personal  record  of  a  DOT  official  or 
employee,  that  request  is  denied,  since  it 
is  not  within  the  Department's  authority 
to  disclose  such  records  and  the 
Freedom  of  Information  Act  does  not 
apply  to  them.  However,  xintil  the 
requester's  appeal  and  litigation  rights 
expire,  DOT  retains  a  copy  of  such 
records  for  the  benefit  of  any  reviewing 
court.  This  retention  does  not  constitute 
control  as  that  term  is  used  here. 

"Secretary"  means  the  Secretary  of 
Transportation  or  any  person  to  whom 
the  Secretary  has  delegated  authority  in 
the  matter  concerned. 

Subpart  B— General 

§7.11    Administration  Of  part 

Except  as  provided  ia  SubparfH  of 
this  part,  authority  to  administer  this 
part  in  connection  with  the  records  of 
the  Office  of  the  Secretary  (including  the 
Office  of  the  Inspector  General)  and  to 
issue  determinations  with  respect  to 
initial  requests  for  such  records  under 
-  this  part  is  delegaled  to  the  Assistant 
Secretary  for  Public  Affairs.  Authority  to 
administer  this  part  in  connection  with 
records  of  each  operating  element  is 
delegated  to  each  Administrator,  who 
may  redelegate  to  officers  of  that 
element  the  authority  to  administer  this 
part  in  connection  with  defined  groups 
of  records.  However,  each 
Administrator  may  redelegate-tbe  duties 


under  Subpart  H  of  this  part  to  consider 
appeals  of  initial  denials  of  requests  for 
records  only  to  his  or  her  deputy  or  to 
not  more  then  one  other  officer  who 
reports  directly  to  the  Administrator  and 
who  is  located  at  the  headquarters  of 
that  operating  element. 

§  7.13    Records  containing  both  available 
and  unavailable  information. 

If  a  record  contains  information  that 
the  Department  determines  cannot  be 
disclosed,  but  also  contains  reasonably 
segregable  information  that  may  not  be 
withheld,  the  latter  information  shall  be 
made  available. 

§7.15    Protection  of  records. 

(a)  No  person  may,  without 
permission,  remove  any  record  made 
available  to  him  or  her  for  inspection 
and  copying  under  this  part  from  the 
place  where  it  is  made  available.  In 
addition,  no  person  may  steal,  alter, 
mutilate,  obliterate  or  destroy,  in  whole 
or  in  part,  such  a  record. 

(b)  Section  641  of  Title  18  of  the 
United  States  Code  provides,  in 
pertinent  part,  for  criminal  penalties  for 
embezzlement  or  theft  of  government 
records. 

(c)  Section  2071  of  Title  18  of  the 
United  States  Code  provides,  in 
pertinent  part,  for  criminal  penalties  for 
the  willful  and  unlawful  concealment, 
mutilation  or  destruction  of.  or  the 
attempt  to  conceal,  mutilate  or  destroy, 
government  records. 

Subpart  C— Tune  Umtts 

§  7.21    Initial  deiermimmon. 

An  initial  determination  whether  to 
release  a  record  requested  pursuant  to 
Subpart  F  shall  be  made  within  ten 
working  days  after  the  request  is 
received  by  the  appropriate  office  in 
accordance  with  section  7.53.  except 
that  this  tune  limit  may  be  extended  by 
up  to  ten  working  days  in  accordance 
with  §  725.  The  person  making  the 
request  will  be  notified  immediately  of 
such  determination.  If  the  determination 
is  to  grant  this  request,  the  desired 
record  shall  be  made  available  as 
promptly  as  possible.  If  the 
determination  is  to  deny  the  request  the 
person  making  the  request  shall  be 
notified  in  writing,  at  the  same  time  he 
or  she  is  notifted  of  such  determination, 
of  the  reason  for  the  detemunation;  the 
right  of  such  person  to  appeal  the 
determination;  and  the  name  and  title  of 
each  person  responsible  for  the  initial 
determinatiofn  to  deny  the  request. 

§7.23   final  datennintion. 

A  determination  with  respect  to  any 
appeal  made  pursuant  to  |  7.61  shall  be 
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made  wrthin  twenty  working  days  after 
receipt  of  such  app«al  except  that  this 
time  limit  may  be  extended  by  up  to  ten 
working  days  in  accordance  with  {  7.25. 
The  person  making  the  request  will  be 
notified  immediately  of  such 
determination,  pursuant  to  $  7.81. 

§7.25    Extension. 

In  unusual  circumstances  as  specified 
in  thissectioa,  tb«  time  limits  prescribed 
in  S  7.21  and  i  7.23  may  be  extended  by 
written  notice  to  the  person  making  the 
request  setting  forth  the  reasons  for  such 
extension  and  the  date  on  which  a 
determination  is  expected  to  be 
dispatched.  Such  notice  may  not  specify 
a  date  that  would  result  in  a  cumulative 
extension  of  more  than  ten  working 
days.  As  used  in  this  subparagraph, 
"unusual  circumstances"  means,  but 
only  to  the  extent  reasonably  necessary 
to  the  proper  processing  of  the  particular 
request: 

(a)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that 
are  separate  from  the  office  processing 
the  request; 

(b)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request: 
or 

(c)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  any  other  agency  or  DOT 
operating  element  having  a  substantial 
interest  in  the  determination  of  the 
request  or  among  two  or  more 
components  of  the  agency  having 
substantial  subject-matter  interest 
therein. 

Subpart  D— PubUcation  in  Federal 
Register 

§7.31    AppNcabiNty. 

This  subpart  implements  section 
552(a)(1)  of  Title  5,  United  States  Code, 
and  prescribes  rules  governing  the 
publication  in  the  Federal  Register  of  the 
following: 

(a)  Descriptions  of  the  organization  of 
the  Department,  including  its  operating 
elements  and  the  established  places  at 
which,  the  officers  from  whom,  and  the 
methods  by  which,  the  public  may 
secure  information  and  make  submittals 
or  requests  or  obtain  decisions: 

(b)  Statements  of  the  general  course 
and  methods  by  which  the  Department's 
functions  are  channeled  and 
determined,  including  the  nature  and 
requirements  of  all  formal  and  informal 
procedures  available: 

(c)  Rules  of  procedure,  descriptions  of 
forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions 


as  to  the  scope  and  contents  of  all 
papers,  reports,  or  examinations: 

(d)  Substantive  rules  of  general 
applicability  ddopted  as  authorized  by 
law  and  statements  of  general  policy  or 
interpretations  of  general  applibability 
formulated  and  adopted  by  the 
Department:  and 

(e)  Each  amendment,  revision,  or 
repeal  of  any  material  Hsted  in 
paragraphs  (a)  through  (d)  of  this 
section. 

§7.33    PubHeation  roquirwi 

(a)  Genera/.  The  materiel  described  in 
S  7.31  shall  be  published  in  the  Federal 
Register.  For  the  purposes  of  this 
paragraph,  material  that  will  reasonably 
be  available  to  the  class  of  persons 
affected  by  it  will  be  considered  to  be 
published  in  the  Federal  Register  if  it 
has  been  incorporated  by  reference 
therein  with  the  approval  of  the  Director 
of  the  Federal  Register. 

(b)  Effect  of  nonpublication.  Except  to 
the  extent  that  a  person  has  actual  and 
timely  notice  of  the  terms  thereof,  no 
person  may  in  any  manner  be  required 
to  resort  to.  or  be  adversely  affected  by. 
any  procedure  or  matter  required  to  be' 
published  in  the  Federal  Register,  but 
not  so  published. 

Subpart  E— AvaUabiiity  of  Opinions, 
Orders,  Staff  Manuals,  Statements  of 
Poliqr  and  Interpretations:  Indices 

§  7.41    AppNcabiNty. 

(a)  This  subpart  implements  section 
552(a)(2)  of  Title  5.  United  States  Code. 
It  prescribes  the  rules  governing  the 
availability,  for  public  inspection  and 
copying,  of  the  following: 

(1)  Any  final  opinion  (including  a 
concurring  or  dissenting  opinion)  or 
order  made  in  the  adjudication  of  a 
case. 

(2)  Any  policy  or  interpretation  that 
has  been  adopted  under  the  authority  of 
the  Department,  including  any  policy  or 
interpretation  concerning  a  particular 
factual  situation,  if  that  policy  or 
interpretation  can  reasonably  be 
expected  to  have  precedential  value  in 
any  case  involving  a  member  of  the 
public  in  a  similar  situation. 

(3)  Any  administrative  staff  manual  or 
instruction  to  staff  that  affects  any 
member  of  the  public,  including  the 
prescribing  of  any  standard,  procedure, 
or  policy  that  when  implemented, 
requires  or  limits  any  action  of  any 
member  of  the  public  or  prescribes  the 
manner  of  performance  of  any  activity 
by  any  member  of  the  public.  However, 
this  does  not  include  staff  manuals  or 
instructions  to  staff  concerning  internal 
operating  rules,  practices,  guidelines 
and  procedures  for  Departmental 


inspectors,  investigators,  law 
enforcement  officers,  examiners, 
auditors,  and  negotiators  and  other 
information  developed  predominantly 
for  internal  use.  the  release  of  which 
could  significantly  risk  circumvention  of 
agency  regulations  or  statutes.  Indices  of 
materials  listed  in  this  para^aph  shall 
be  maintained  as  specified  in 
Appendices  A-J  of  this  part. '■ 

(b)  Any  material  listed  in  paragraph 

(a)  of  this  section  that  Is  not  made 
available  for  public  inspection  and 
copying,  or  that  is  not  indexed  as 
required  by  S  7.45.  may  not  be  cited, 
relied  on,  or  used  as  precedent  by  the 
Department  to  adversely  affect  any 
member  of  the  public  unless  the  person 
to  whose  detriment  it  is  relied  on.  used, 
or  cited  has  had  actual  timely  notice  of 
that  material. 

(c)  This  subpart  does  not  apply  to 
material  that  is  published  in  the  Federal 
Register  or  is  covered  by  Subpart  G  of 
this  part. 

§7.43    Deletion  of  identifying  detail. 

Whenever  it  is  determined  to  be 
necessary  to  prevent  a  clearly 
unwarranted  invasion  of  personal 
privacy,  identifying  details  shall  be 
deleted  from  any  record  covered  by 
Subpart  E  of  this  part  that  is  published 
or  made  available  for  inspection.  A  full 
explanation  of  the  justification  for  the 
deletion  shall  accompany  the  record 
published  or  made  available  for 
inspection. 

§  7.45    Access  to  materials  and  indtees. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  material  listed  in 
S  7.41(a)  shall  be  made  available  for 
inspection  and  copying  by  any  member 
of  the  public  at  document  inspection 
facilities  of  the  Department.  The  index 
of  materials  available  at  each  facility 
shall  be  published  in  the  Federal 
Register  quarterly  and  shall  also  be 
located  at  the  facility.  Information  as  to 
the  kinds  of  materials  available  at  each 
facility  may  be  obtained  from  the 
facility  or  the  headquarters  of  the 
operating  element  of  which  it  is  a  part. 

(b)  The  material  listed  in  §  7.41(a)  that 
is  published  and  offered  for  sale  shall  be 
indexed,  but  is  not  required  to  be  kept 
available  for  public  inspection. 
Whenever  practicable,  however,  it  will 
be  made  available  for  public  inspection 
at  any  document  inspection  facility 
maintained  by  the  Office  of  the 
Secretary  or  an  operating  element, 
whichever  is  concerned. 

§  7.47    Index  of  public  materials. 

The  index  of  material  subject  to 
public  inspection  and  copying  under  this 
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subpart  shall  covesr  all  material  issued, 
adopted,  or  promulgated  after  July  4, 
1967;  however,  earlier  material  may  be  • 
included  in  the  index  to  the  extent 
practicable.  Each  index  shall  contain 
instructions  on  how  to  use  it.    . 

S7.M    Copies. 

Copies  of  any  material  covered  by  this 
subpart  that  is  not  published  and  offered 
for  sale  may  be  ordered,  upon  payment 
of  the  appropriate  fee,  from  the  office 
indicated  in  §  7.53.  Copies  will  be 
certified  upon  request  and  payment  of 
the  fee  prescribed  in  §  7.95(f). 

Subpart  F— Availafoillty  of  Reasonably 
Described  Records 

§7.51    Applicability. 

This  subpart  implements  section 
552(a)(3)  of  Title  5.  United  States  Code, 
and  prescribes  the  regulations  governing 
public  inspection  and  copying  of 
reasonably  described  records. 

§  7.53    Public  availabWty  of  records. 

(a)  Each  person  desiring  access  to  or  a 
copy  of  a  record  covered  by  this  subpart 
shall  comply  with  the  following 
provisions: 

(1)  A  written  request  must  be  made 
for  the  record. 

(2)  Such  request  should  indicate  that  it 
is  being  made  under  the  Freedom  of 
Information  Act. 

(3)  The  envelope  in  which  the  request 
is  sent  should  be  prominently  marked:. 
"FOIA." 

(4)  The  request  should  be  addressed 
to  the  appropriate  office  as  set  forth  in 
paragraph  (c)  of  this  section. 

(b)  If  the  requirements  of  paragraph 
(a)  of  this  section  are  not  met,  treatment 
of  the  request  will  be  at  the  discretion  of 
the  agency.  The  ten-day  time  limit 
described  in  §  7.21  shall  not  start  to  run 
until  the  request  has  been  identified,  or 
would  have  been  identified  with  the 
exercise  of  due  diligence,  by  an 
employee  of  the  Department  as  a 
request  pursuant  to  the  Freedom  of 
Information  Act  and  has  been  received 
by  the  office  to  which  it  should  have 
been  originally  sent. 

(c)  Each  person  desiring  access  to  or  a 
copy  of  a  record  covered  by  this  subpart 
that  is  located  in  (he  Office  of  the 
Secretary  shall  make  a  written  request 
to  the  Assistant  Secretary  for  Public 
Affairs..  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Each  person   . 
desiring  access  to- or  a  copy  oi  a  record 
covered  by  this  subpart  that  is  located 
in  an  operating  element  shall  make  a 
written  request  to  that  elertlenf  at  the 
address  set  forth  in  the  applicable, 
appendix  to  this  part.  It  the  person  -■■ 


making  the  request  does  not  know 
where  in  the  Dejjartment  the  record  is 
located,  he  or  she  may  make  inquiry  of 
the  Assistant  Secretary  for  Public 
Affairs  as  to  its  location. 

(d)  Each  request  should  describe  the 
particular  record  to  the  fullest  extent 
possible.  The  request  should  describe 
the  subject  matter  of  the  record,  and,  if 
known,  indicate  the  date  when  it  was 
made,  the  place  where  it  was  made,  and 
the  person  or  office  that  made  it.  If  the 
description  does  not  enable  the  office 
handling  the  request  to  identify  or  locate 
the  record  sought,  that  office  shall  notify 
the  person  making  the  request  and,  to 
the  extent  possible,  indicate  the 
additional  data  required. 

(e)  Each  record  made  available  under 
this  subpart  shall  be  made  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  place  where  it  is 
located,  or  photocopying  may  be 
arranged  with  the  copied  materials 
being  mailed  to  the  requester  upon 
payment  of  the  appropriate  fee.  Original 
records  ordinarily  will  be  copied  except 
in  those  instances  where,  in  the 
Department's  judgment,  copying  would 
endanger  the  quality  of  the  original  or 
raise  the  reasonable  possibility  of 
irreparable  harm  to  the  record.  In  these 
instances,  copying  of  the  original  would 
not  be  in  the  public  interest.  In  any 
event,  original  records  will  not  be 
released  from  custody. 

(f)  If  a  requested  record  is  known  not 
to  exist  in  the  files  of  the  agency,  or  to 
have  been  destroyed  or  otherwise 
disposed  of.  the  requester  shall  be  so 
notified. 

(g)  Fees  will  be  determined  m 
accordance  with  Subpart  I  and  the 
applicable  appendix  or  appendices  to 
this  Part. 

(h)  Notwithstanding  paragraphs  (a) 
through  ig)  of  this  section,  informational 
material,  such  as  news  releases, 
pamphlets  and  other  materials  of  that 
nature  that  are  ordinarily  made 
available  to  the  public  as  a  part  of  any 
information  program  of  the  Government 
will  be  available  upon  oral  or  written 
request.  There  will  be  no  fee  for 
individual  copies  of  that  material  so 
long  as  they  are  in  supply.  In  addition, 
the  Department  will  continue  to 
respond,  without  charge,  to  routine  oral 
or  written  inquiries  that  do  not  involve 
the  furnishing  of  records. 

§  7.55    Request  for  records  o(  concam  to 
more  ttian  one  Government  erganizatioa 

(a)  If  the  release  of  a  record  covered 
by  this  subpart  would  be  of  concern  to 
both  this  [Apartment  and  another 
Federal  agency.-the  determination  as  to 
release  will  be  made  only  after 


consultation  with  the  other  interested 
agency. 

(b)  If  the  release  of  the  record  c<)vered 
by  this  subpart  would  be  of  concern  to 
both  this  Department  and  a  State  or 
local  government,  a  territory  or 
possession  of  the  United  States,  or  a 
foreign  government,  the  determination 
as  to  release  will  be  made  by  the 
Department  only  after  consultation  with 
the  other  interested  Stale  or  local 
government  or  foreign  government. 

(c)  Whenever  a  request  is  made  fon 
(1)  A  record  containing  information  that 
has  been  classified  by  another  Federal 
agency  or  that  may  be  eligible  for 
classification  by  such  an  agency;  or  (2)  a 
record  containing  information  that 
relates  to  an  investigation  of  a  possible 
violation  of  criminal  law  or  to  a  law 
enforcement  proceeding  and  that  was 
generated  or  originated  by  another 
Federal  agency,  the  Office  of  the 
Secretary  or  the  responsible  operating 
element,  whichever  the  case  be.  shall 
refer  the  request,  or  the  portion  thereof 
that  pertains  to  the  record  in  question,  to 
the  originating  agency  for  a  releasability 
determination.  The  requester  shall  be 
notified  of  the  referral  and  informed  of 
the  name  and  address  of  the  agency  to 
which  the  request,  or  portion  thereof, 
has  been  referred,  unless  such 
notification  might  jeopardize  a  law 
enforcement  proceeding  or  have  an 
adverse  effect  on  national  security 
matters. 

§  7.57    ReqtMSt  for  business  information 
submitted  by  a  prh^ate  party. 

(a)  If  a  request  is  received  for 
information  which  has  been  designated 
by  the  submitted  as  confidential 
commercial  information,  or  which  the 
Department  has  some  other  reason  to 
believe  may  contain  trade  secrets  or 
other  commercial  or  finanical 
information  of  the  type  described  in 
section  7.69  of  Subpart  G,  the  submitter 
of  such  information  shall,  except  as  is 
provided  in  paragraphs  (c)  and  (d)  of 
this  section,  be  notified  expeditiously 
and  asked  to  submit  any  written 
objections  to  release.  At  the  same  time, 
the  requester  shall  be  notified  that 
notice  and  an  opportunity  to  comment 
arc  being  provided  to  the  submitter.  The 
submitter  shall  to  the  extent  permitted 
by  law,  be  afforded  a  reasonable  period 
of  time  within  which  to  provide  a 
detailed  statement  of  any  such 
objections.  The  submitter's  statement 
shall  specify  all  gfoands  for  withholdinv 
any  of  the  information.  The  burden  shall 
be  on  the  submitter  to  identify  all 
information  for  v#bich  exempt  treatment 
is  sought  and  to  persuade  the  agency  ' 
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thai  the  information  should  not  be 
disclosed. 

(b)  The  Office  of  the  Secretary  or  the 
responsible  operating  element, 
whichever  the  case  may  be,  shall,  to  the 
extent  permitted  by  law,  consider 
carefully  a  submitter's  objections  and 
specific  grounds  for  nondisclosure  prior 
to  determining  whether  to  disclose 
business  information.  Whenever  a 
decision  is  made  to  disclose  the 
business  information  over  the  objection 
of  a  submitter,  the  office  responsible  for 
the  decision  shall  forward  to  the 
submitter  a  written  notice  which  shall 
include: 

(1)  A  statement  of  the  reasons  for 
which  the  submitter's  disclosure 
objections  were  not  substained; 

(2)  A  description  of  the  business 
information  to  be  disclosed;  and 

(3)  A  specific  disclosures  date. 

Such  notice  of  intent  to  disclose  shall,  to 
the  extent  permitted  by  law,  be 
forwarded  to  the  submitter  a  reasonable 
number  of  days  prior  to  the  specified 
date  upon  which  disclosure  is  intended. 
At  the  same  time  the  submitter  is 
notified,  the  requester  shall  be  notifled 
of  the  decision  to  disclose  information. 

(c)  The  notice  requirements  of  this 
section  shall  not  apply  if: 

(1)  The  office  responsible  for  the 
decision  determines  that  the  information 
should  not  be  disclosed: 

(2)  The  information  lawfully  has  been 
published  or  otherwise  made  available 
to  the  public;  or 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552). 

(d)  The  procedures  established  in  this 
section  shall  not  apply  in  the  case  of: 

(1)  Business  information  submitted  to 
the  National  Highway  Traffic  Safety 
Administration. 

(2]  Information  contained  in  a 
document  to  be  filed  or  in  oral  testimony 
that  is  sought  to  be  withheld  pursuant  to 
Rule  39  of  the  Rules  of  Practice  (14  CFR 
302.39),  and  in  Aviation  Economic 
Proceedings. 

(e)  Whenever  a  requester  brings  suit 
seeking  to  compel  disclosure  of 
confidential  commercial  information,  the 
Office  of  the  Secretary  or  the 
responsible  operating  element, 
whichever  the  case  may  be,  shall 
promptly  notify  the  submitter. 

Subpart  G — Exemptions 

§7.61     ApplicabHity. 

This  subpart  implements  section 
552(b)  of  Title  5,  United  States  Code, 
which  exempts  certain  records  from  the 
public  disclosure  requirements  of 
section  552(a).  The  Department  will, 
however,  release  a  record  authorized  to 


be  withheld  under  §§7.65  through  7.79 
unless  it  determines  that  the  release  of 
that  record  would  be  inconsistent  with  a 
purpose  of  the  section  concerned. 
Examples  given  in  J§  7.63  through  7.79 
of  records  included  within  a  particular 
statutory  exemption  are  only  illustrative 
and  do  not  define  all  types  of  records 
covered  by  the  exemption. 

§  7.63    Records  relating  to  matters  that  are 
required  t>y  Executive  Order  to  be  kept 
secret 

Records  relating  to  matters  that  are 
specifically  authorized  to  be  kept  secret 
in  the  interest  of  national  defense  or 
foreign  policy  shall  be  exempt  from 
public  disclosure.  Records  exempt  under 
this  provision  include  but  are  not  limited 
to  those  within  the  scope  of  the 
following,  and  any  further  amendment 
of  any  of  them,  but  only  to  the  extent 
that  the  records  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  These  records  shall  not  be  made 
available  for  public  inspection. 

(a)  Executive  Order  12356  of  April  2, 
1982  (3  CFR,  1982  Comp.,  p.  166): 

(b)  Executive  Order  12065  of  June  28, 
1978,  as  as  amended.  (3  CFR,  1978 
Comp.,  p.  190); 

(c)  Executive  Order  11652  of  March  8. 
1972  (3  CFR.  1971-1975  Comp..  p.  678); 

(d)  Executive  Order  10865  of  February 
20, 1960  (3  CFR.  1959-1963  Comp..  p. 
398): 

(e)  Executive  Order  10501  of 
November  5. 1953  (3  CFR.  1949-1953 
Comp.,  p.  979):  and 

(f)  Executive  Order  10104  of  February 
1. 1950  (3  CFR,  1949-1953  Comp.,  p.  298). 

§  7.65    Records  related  soMy  to  internal 
personnel  rules  and  practices. 

(a)  Records  related  solely  to  internal 
personnel  rules  and  practices  that  are 
within  the  statutory  exemption  include 
memoranda  pertaining  to  personnel 
matters  such  as  staffing  policies  and 
policies  and  procedures  for  the  hiring, 
training,  promotion,  demotion,  and 
discharge  of  employees,  and 
management  plans,  records,  or 
proposals  involving  labor-management 
relationships.  Also  included  within  the 
statutory  exemption  are  staff  manuals  or 
instructions  concerning  predominantly 
internal  operating  rules,  practices, 
guidelines,  procedures,  and 
administrative  data  and  handling 
instructions  for  Departmental  personnel 
such  as  inspectors,  investigators, 
examiners,  auditors,  and  negotiators, 

(b)  The  purpose  of  this  section  is  to 
authorize  the  protection  of  those  records 
in  which  there  is  slight  public  interest  or 
which,  if  released,  would  substantially 
impair  the  performance  of  duties  of 
Departmental  employees  or  significantly 


risk  circumvention  of  agency  regulations 
or  statutes. 

§  7.67    Records  exempted  from  disclosure 
by  statute. 

(a)  Records  relating  to  matters  that 
are  specifically  exempted  from 
disclosure  by  statute  (other  than  section 
552(b)  of  Title  5.  United  States  Code) 
include,  but  are  not  limited  to,  those 
covered  by  the  following: 

(1)  Section  3771  of  Title  1&  United 
States  Code,  in  conjunction  with  Rule 
6(e)  of  the  Federal  Rules  of  Criminal 
Procedure,  protecting  grand  jury 
material. 

(2)  Section  106  of  the  Highway  Safety 
Act  of  1966  (Pub.  L.  89-564.  80  Stat.  731). 
protecting  information  identifying 
individuals  who  are  the  subject  of 
highway  traffic  accident  investigations. 

(3)  Section  206(c)(1)  of  the  National 
Driver  Register  Act  of  1982  (23  U.S.C. 
401  (note))  and  the  National  Driver 
Register  Act  Pub.  L  86-860.  as  amended 
(23  U.S.C.  313  (note)),  protecting 
information  concerning  individuals 
included  in  reports  of  State  driver 
licensing  officials  to  the  Department. 

(4)  Section  3315(b)  of  Title  46,  United 
States  Code,  protecting  the  source  of 
reports  of  defects  and  imperfections  of 
vessels. 

(5)  Section  7319  of  Title  46.  United 
States  Code,  protecting  the  names, 
addresses,  and  next  of  kin  of  merchant 
seamen  and  entries  made  in  records 
pertaining  to  merchant  seamen. 

(6)  Section  10311(d)  of  Title  46,  United 
States  Code,  protecting  records  of  the 
discharge  of  merchant  seamen, 

(7)  Section  1173(c)(l)(D)(3)  of  Title  46, 
United  States  Code,  protecting  wage  and 
benefit  cost  data  for  employees  covered 
by  collective-bargaining  agreements  for 
vessels  receiving  operating-differential 
subsidy  payments. 

(8)  Section  1173(d)  of  Tide  46,  United 
States  Code,  protecting  certain  foreign 
wage  cost  computations  associated  with 
the  operation  of  foreign  vessels. 

(9)  Section  6102  of  Title  46.  United 
States  Code,  protecting  information 
derived  from  boating  safety  accident 
reports  compiled  by  a  State. 

(10)  Section  316(d)(2)  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  1357(d)(2)),  protecting  information 
obtained  or  generated  in  the  conduct  of 
research  and  development  of  systems 
and  procedures  to  protect  persons  and 
property  aboard  aircraft, 

(11)  Section  902(f)  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  1472(f)).  relating  to  information 
obtained  by  examining  the  accounts, 
recordsi  or  memoranda  of  an  air  carrier. 
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(12)  Section  1001  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  1481),  so  far  as  it  relates  to  the 
secrecy  of  acts  and  proceedings  when 
requested  on  grounds  of  national 
defense. 

(13)  Section  1104  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  1504),  protecting  information, 
which,  if  disclosed,  would  prejudice  the 
formulation  and  presentation  of 
positions  of  the  United  States  in 
international  aviation  negotiations  or 
adversely  affect  the  competitive  position 
of  any  United  States  air  carrier  in 
foreign  air  transportation. 

§  7.69    Trade  secrets  and  commercial  or 
financial  infonnation  obtained  from  a 
person  and  privileged  or  confidential. 

(a)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential  are 
within  this  statutory  exemption.  This 
includes: 

(1)  Commercial  or  financial 
information  which,  if  disclosed,  is  Hkely 
to  cause  substantial  harm  to  the 
competitive  position  of  the  submitter  of 
the  requested  information; 

(2)  Commercial  or  financial 
information  which  if  disclosed,  is  likely 
to  impair  the  Government's  ability  to 
obtain  necessary  information  in  the 
future  through  purely  voluntary 
cooperation; 

(3)  Commercial  or  financial 
information  customarily  subjected  to  an 
attorney-client  or  similar  evidentiary 
privilege;  or 

(4)  Information  that  constitutes  a 
trade  secret. 

(5)  Commercial  or  financial 
information  which,  if  disclosed,  would 
impair  any  other  identifiable 
government  interest  or  hinder  agency 
officials  in  carrying  out  their  mandate. 

(b)  The  purpose  of  this  section  is  to 
exempt  from  mandatory  disclosure  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential.  This  section 
assures  the  confidentiality  of  trade 
secrets  and  commercial  or  financial 
information  obtained  by  the  Department 
through  questionnaires  and  required 
reports  to  the  extent  that  the 
information  would  not  customarily  be 
made  public  by  the  person  from  whom  it 
was  obtained.  In  any  case  in  which  the 
Department  has  obligated  itself  not  to 
disclose  trade  secrets  and  commercial 
or  financial  information  it  receives,  this 
section  indicates  the  Department's 
intention  to  honor  that  obligation  to  the 
extent  permitted  by  law.  In  addition, 
this  section  recognizes  that  certain 
materials,  such  as  research  data  and 
materials,  formulae,  designs,  and 


architectural  drawings,  have 
significance  as  items  of  property 
acquired,  in  many  cases,  at  public 
expense.  Such  material  may  bfi  treated 
as  exempt  from  mandatory  disclosure  in 
any  case  in  which  similar  proprietary 
material  in  private  hands  would  be  held 
in  confidence.  To  the  extent  feasible, 
any  person  submitting  information  to  the 
Department  which  may  qualify  for  this 
exemption  should  request  that  the 
information  not  be  disclosed. 

§7.71    Intragovernmental  excttanges. 

(a)  Any  record  prepared  by  a 
Government  officer  or  employee 
(including  those  prepared  by  a 
consultant  or  advisory  body)  for  internal 
Government  use  is  within  the-statutory 
exemption  to  the  extent  it  contains: 

(1)  Opinions,  advice,  deliberations,  or 
recommendations  made  in  the  course  of 
developing  official  action  by  the 
Government,  but  not  actually  made  a 
part  of  that  official  action. 

(2)  Confidential  communications 
between  a  Government  attorney  or  an 
attorney  acting  on  behalf  of  the 
Government  and  his  or  her  client 
relating  to  a  legal  matter  for  which  the 
client  has  sought  professional  advice. 

(3)  Information  prepared  by  a 
Government  attorney  or  an  attorney 
acting  on  behalf  of  the  Government  in 
anticipation  of  litigation. 

(4)  Confidential  commercial 
information  generated  by  the 
Government  where  disclosure  of  such 
information  would  prejudice  the 
Government's  bargaining  position  in 
commercial  transactions. 
Examples  of  records  covered  by  this 
section  include  staff  memoranda 
containing  advice,  opinions, 
recommendations,  suggestions,  or 
exchanges  of  views,  preliminary  to  final 
agency  decision  or  action,  with  the 
exception  of  factual  information,  unless 
such  information  is  inextricably 
intertwined  with  deliberative  material; 
draft  documents  such  as  draft  versions 
of  audit  reports  prepared  by  the  Office 
of  Inspector  General;  appraisals  of 
property  to  be  condemned  by  the 
Government;  legal  opinions  and/or 
advice  rendered  by  a  Government 
attorney  or  an  attorney  acting  on  behalf 
of  the  Government  and  based  on 
information  communicated  in 
confidence  by  the  client;  memoranda 
and  other  documents  prepared  by  a 
Government  attorney  or  an  attorney 
acting  on  behalf  of  the  Government 
setting  forth  strategy  with  regard  to 
pending  or  probable  future  litigation  and 
not  otherwise  made  a  matter  of  public 
record  in  a  particular  legal  proceeding; 
and  material  intended  for  public  release 
at  a  specified  future  time,  if  premature 


disclosure  would  be  detrimental  to 
orderly  decisionmaking  by  the 
Department. 

(b)  The  purpose  of  this  section  is  to 
protect  internal  records  that  are  not 
routinely  available  by  law  to  another 
party  in  litigation  with  the  Government. 

§  7.73    Protection  of  personal  privacy. 

(a)  Any  of  the  following  personnel, 
medical  or  similar  records  are  within  the 
statutory  exemption  if  disclosure  would 
result  in  a  clearly  unwarranted  invasion 
of  personal  privacy: 

(1)  Personnel  and  background  records 
personal  to  any  officer  or  employee  of 
the  Department,  or  other  person, 
including  his  or  her  residential  address. 

(2)  Medical  histories  and  medical 
records  concerning  individuals, 
including  applicants  for  licenses. 

(3)  Any  other  detailed  record 
containing  personal  information 
identifiable  with  a  particular  person. 

(b)  The  purpose  of  this  section  is  to 
provide  a  proper  balance  between  the 
protection  of  personal  privacy  and  the 
preservation  of  the  public's  right  to 
Department  information  by  authorizing 
the  protection  of  intimate  details  of  a 
personal  nature  which,  if  released,  might 
unjustifiably  invade  an  individual's 
privacy. 

§  7.75    Records  or  information  compiled 
for  law  enforcement  purposes. 

(a)  Files  compiled  for  law  enforcement 
purposes  by  the  Department  or  any 
other  Federal,  State,  or  local  agency, 
including  those  files  compiled  for  the 
enforcement  of  regulations,  are  within 
the  statutory  exemption  to  the  extent 
that  production  of  such  records  or 
information  could  reasonably  be 
expected  to  interfere  with  enforcement 
proceedings;  would  deprive  a  person  of 
a  right  to  a  fair  trial  or  an  impartial 
adjudication;  could  reasonably  be 
expected  to  constitute  an  unwarranted 
invasion  of  personal  privacy;  could 
reasonably  be  expected  to  disclose  the 
identity  of  a  confidential  source  and.  in 
the  case  of  a  record  compiled  for  a 
criminal  law  enforcement  authority  in 
the  course  of  a  criminal  investigation,  or 
by  an  agency  conducting  a  lawful 
national  security  intelligence 
investigation,  information  furnished  by  a 
confidential  source;  would  disclose 
techniques  and  procedures  for  law 
enforcement  investigations  or 
prosecutions,  or  would  disclose 
guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 
could  reasonably  be  expected  to 
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endanger  Ihe  life  or  physical  safety  of 
any  individual. 

(b)  Ttie  purpose  of  this  section  is  to 
protect  law  enforcement  files  from 
premature  disclosure,  including  files 
prepared  in  connection  with  related 
judicial  or  administrative  proceedings.  It 
includes  the  enforcement  not  only  of 
criminal  statutes  but  all  kinds  of  laws 
and  regulations. 

§  7.77    Reports  of  financial  institutions. 

Any  material  contained  in  or  related 
to  any  examination,  operating,  or 
condition  report  prepared  by,  or  on 
behalf  of.  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions  is 
within  the  statutory  exemption. 

§7.79    Geological  and  geophysical 
information. 

Any  geological  or  geophysical 
information  and  data  (including  maps) 
concerning  wells  is  within  the  statutory 
exemption. 

Subpart  H — Procedures  for  Appealing 
Decisions  Not  To  Disclose  Records 
and/or  Waive  Fees 

§7.81    GeneraL 

(a)  Each  officer  or  employee  of  the 
Department  who.  upon  a  request  by  a 
member  of  the  public  for  a  record  under 
this  part,  makes  a  determination  that  the 
record  is  not  to  be  disclosed,  shall  give  a 
written  statement  of  the  reasons  for  that 
determination  to  the  person  making  the 
request:  and  indicate  the  names  and 
titles  or  positions  of  each  person 
responsible  for  the  initial  determination 
not  to  comply  with  such  request,  and  the 
availability  of  an  appeal  within  the 
Department. 

(b)  When  a  request  for  waiver  of  fees, 
pursuant  to  §  7.97(c)  of  this  part,  has 
been  denied  in  whole  or  in  part,  the 
requester  may  appeal  the  denial. 

(c)  Any  person  to  whom  a  record  has 
not  been  made  available  within  the  time 
limits  established  by  Subpart  C  and  any 
person  who  has  been  given  a 
determination  pursuant  to  paragraph  (a) 
of  this  section  that  a  record  he  or  she 
requested  will  not  be  disclosed  may 
appeal  to  the  head  of  the  operating 
element  concerned  or,  in  the  case  of  the 
Office  of  the  Secretary,  to  the  General 
Counsel  of  the  Department.  Any  person 
who  has  not  received  an  initial 
determination  on  his  or  her  request 
within  the  time  limits  established  by 
Subpart  C  can  seek  immediate  judicial 
review,  judicial  review  may  be  sought 
without  the  need  to  submit  first  an 
administrative  appeal.  Judicial  review 
may  be  sought  in  the  United  States 
District  Court  for  the  judicial  district  in 


which  the  requester  resides  or  has  his  or 
her  principal  place  of  business,  Ihe 
judicial  district  in  which  the  records  are 
located,  or  in  the  District  of  Columbia.  A 
determination  that  a  record  will  not  be 
disclosed  and/or  that  a  request  for  a  fee 
waiver  or  reduction  will  not  be  granted 
does  not  constitute  final  agency  action 
for  the  purpose  of  judicial  review  unless: 

(1)  It  was  made  by  the  head  of  the 
operating  element  concerned  (or  his  or 
her  designee),  or  the  General  Counsel, 
as  the  case  may  be:  or 

(2)  The  applicable  time  limit  has 
passed  without  a  determination  on  the 
initial  request  or  the  appeal,  as  the  case 
may  be,  having  been  made. 

(d)  Each  appeal  must  be  made  in 
writing  within  thirty  days  from  the  date 
of  receipt  of  the  original  denial  and 
should  include  all  information  and 
arguments  relied  upon  by  the  person 
making  the  request.  Such  letter  should 
indicate  that  it  is  an  appeal  from  a 
denial  of  a  request  made  under  the 
Freedom  of  Information  Act.  The 
envelope  in  which  the  appeal  is  sent 
should  be  prominently  marked:  "FOIA 
Appeal."  If  these  requirements  are  not 
met,  the  twenty-day  limit  described  in 

§  7.23  will  not  begin  to  run  until  the 
appeal  has  been  identified,  or  would 
have  been  identified  with  the  exercise  of 
due  diligence,  by  an  employee  of  the 
Department  as  an  appeal  under  the 
Freedom  of  Information  Act  and  has 
been  received,  or  should  have  been 
received,  by  the  appropriate  office. 

(e)  Whenever  the  head  of  the 
operating  element  concerned,  or  the 
General  Counsel,  as  the  case  may  be 
determines  it  to  be  necessary,  he  or  she 
may  require  the  person  making  the 
request  to  furnish  additional 
information,  or  proof  of  factual 
allegations,  and  may  order  other 
proceedings  appropriate  in  the 
circumstances.  The  decision  of  the  head 
of  the  operating  element  concerned,  or 
the  General  Counsel,  as  the  case  may 
be,  as  to  the  availability  of  the  record  or 
the  appropriateness  of  a  fee  waiver  or 
reduction  constitutes  final  agency  action 
for  the  purpose  of  judicial  review. 

(f)  The  decision  of  the  head  of  the 
operating  element  concerned,  or  the 
General  Counsel,  as  the  case  may  be, 
not  to  disclose  a  record  under  this  part 
or  not  to  grant  a  request  for  a  fee  waiver 
or  reduction  is  considered  to  be  a  denial 
by  the  Secretary  for  the  purpose  of 
section  552(a)(4)(B)  of  title  5,  United 
States  Code. 

(g)  Any  final  determination  by  the 
head  of  an  operating  element  or  his  or 
her  delegee  identified  in  Appendices  B 
through  J  of  this  part,  not  to  disclose  a 
record  under  this  part,  or  not  to  grant  a 
request  for  a  fee  waiver  or  reduction,  is 


subject  to  concurrence  by  the  General 
Counsel  or  his  or  her  designee. 

(h)  Upon  a  determination  that  an 
appeal  will  be  denied,  the  requester 
shall  be  informed  in  writing  of  the 
reasons  for  the  denial  of  the  request, 
and  the  names  and  titles  or  positions  of 
each  person  responsible  for  the 
determination,  and  that  judicial  review 
of  the  determination  is  available  in  the 
United  States  District  Court  for  the 
judicial  district  in  which  the  requester 
resides  or  has  his  or  her  principal  place 
of  business,  the  judicial  district  in  which 
the  requested  records  are  located,  or  the 
District  of  Columbia. 

Subpart  I — Fees 

§  7.91    General. 

(a)  This  subpart  prescribes  fees  for 
services  performed  for  the  pubUc  under 
Subparts  E  and  F  of  this  part  by  the 
Department. 

(b)  All  terms  defined  by  the  Freedom 
of  Information  Act  apply  to  this  subpart, 
and  the  term  "hourly  rate"  means  the 
actual  hourly  base  pay  for  a  civilian 
employee  or,  for  members  of  the  Coast 
Guard,  the  equivalent  hourly  pay  rate 
computed  using  a  40  hour  week  and  the 
member's  normal  basic  pay  and 
allowances. 

(c)  This  subpart  applies  to  all 
employees  of  the  Department,  including 
those  of  non-appropriated  fund 
activities  of  the  United  States  Coast 
Guard  and  the  Maritime  Administration. 

(d)  This  subpart  does  not  apply  to  any 
special  study,  special  statistical 
compilation,  table,  or  other  record 
requested  under  49  U.S.C.  329(c).  The  fee 
for  the  performance  of  such  a  service  is 
the  actual  cost  of  the  work  involved  in 
compiling  the  record.  All  such  fees 
received  by  the  Department  in  payment 
of  the  cost  of  such  work  are  deposited  in 
a  separate  account  administered  under 
the  direction  of  the  Secretary,  and  may 
be  used  for  the  ordinary  expenses 
incidental  to  providing  the  information. 

(e)  This  subpart  does  not  apply  to 
requests  from  record  subjects  for 
records  about  themselves  filed  in 
Departmental  systems  of  records.  Fees 
for  such  requests  are  to  be  determined 
in  accordance  with  the  Privacy  Act  of 
1974.  as  implemented  by  Department  of 
Transportation  regulations  (49  CFR  Part 
10). 

§  7.93    Payment  of  fees. 

(a)  The  fees  prescribed  in  this  subpart 
may  be  paid  by  check,  draft,  or  money 
order,  payable  to  the  Treasury  of  the 
United  States.  However,  in  the  case  of 
the  Saint  Lawrence  Seaway 
Development  Corporation,  all  fees 
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resulting  from  a  request  to  that 
operating  element  shall  be  made 
payable  to  the  Saint  Lawrence  Seaway 
Development  Corporation. 

(b)  Charges  may  be  assessed  by  the 
Department  for  time  spent  searching  for 
requested  records  even  if  the  search 
fails  to  locate  the  records  or  the  records 
located  are  determined  to  be  exempt 
from  disclosure.  In  addition,  if  records 
are  requested  for  commercial  use.  the 
Department  may  assess  a  fee  for  time 
spent  reviewing  any  responsive  records 
located  to  determine  whether  they  are 
exempt  from  disclosure. 

(c)  When  it  is  estimated  that  the 
search  charges,  review  charges, 
duplication  fees  or  any  combination  of 
fees  that  could  be  charged  to  the 
requester  will  likely  exceed  $25.  the 
requester  shall  be  notified  of  the 
estimated  amount  of  the  fees,  unless  the 
requester  has  indicated  in  advance  his 
or  her  willingness  to  pay  fees  as  high  as 
those  anticipated.  The  notice  shall  also 
inform  the  requester  how  to  consult  with 
appropriate  Departmental  officials  with 
the  object  of  reformulating  the  request  to 
meet  his  or  her  needs  at  a  k)wer  cost. 

(d)  Payment  of  fees  may  be  required 
by  the  Department  prior  to  actual 
duplication  of  delivery  of  any  releasable 
records  to  a  requester.  However, 
advance  payment  of  fees,  i.e.,  payment 
before  work  is  commenced  or  continued 
on  a  request,  may  not  be  required 
unless: 

(1)  Allowable  charges  that  a  requester 
may  be  required  to  pay  are  likely  to 
exceed  S250;  or 

(2)  The  requester  has  failed  to  pay 
within  30  days  of  the  billing  date  fees 
charged  for  a  previous  POIA  request. 

(e)  When  paragraph  (<1)(1]  of  this 
section  applies,  the  requester  shall  be 
notiried  of  the  likely  cost  end,  where  he 
or  she  has  a  history  of  prompt  payment 
of  FOLA  fees,  requested  to  furnish 
satisfactory  assurance  of  full  payment. 
Where  no  history  of  payment  exists,  the 
requester  may  be  required  to  make 
advance  payment  of  any  amount  up  to 
the  full  estimated  charges. 

(f)  When  paragraph  (d)(2]  of  this 
section  applies,  the  requester  shall  be 
required  to  demonstrate  that  the  fee  has, 
in  fact,  been  paid  or  to  pay  the  full 
amount  owed,  including  any  applicable 
interest,  late  handling  charges  and 
penalty  charges  as  discussed  below.  The 
requester  shall  also  be  required  to  make 
an  advance  payment  of  the  full  amount 
of  the  estimated  fee  before  processing  of 
a  new  request  or  continuation  of  a 
pending  request  is  begun. 

(g)  The  Department  will  assess 
interest  on  an  unpaid  bill  starting  on  the 
31st  day  following  the  day  on  which  the 
notice  of  the  amount  due  is  first  mailed 


to  the  requester.  Interest  will  accrue 
from  the  date  of  the  notice  of  amount 
due  and  will  be  at  the  rate  prescribed  in 
section  3717  of  Title  31.  U.S.C.  Receipt 
by  the  Department  of  a  payment  for  the 
full  amount  of  the  fees  owed  within  30 
calendar  days  after  the  date  of  the 
initial  billing  will  stay  the  accrual  of 
interest,  even  if  the  payment  has  not 
been  processed.  i 

(h)  If  payment  of  fees  charged  is  not 
received  within  30  calendar  days  after 
the  date  the  initial  notice  of  the  amount 
due  is  first  mailed  to  the  requester,  du 
administrative  charge  will  be  assessed 
by  the  Department  to  cover  the  cost  of 
processing  and  handling  the  delinquent 
claim.  In  addition,  a  penalty  charge  will 
be  applied  with  respect  to  any  principal 
amount  of  a  debt  that  is  more  than  90 
days  past  due.  Where  appropriate,  other 
steps  permitted  by  federal  debt 
collection  statutes,  iiKluding  disclosure 
to  consumer  reporting  agencies  and  use 
of  collection  agencies,  will  be  utilized  by 
the  Department  to  encourage  payment  of 
amounts  overdue. 

(i)  In  any  instance  where  the 
Department  reasonably  believes  that  a 
requester  or  a  group  of  requesters  acting 
in  concert  is  attempting  to  break  down  a 
single  FOIA  request  into  a  series  of 
requests  for  the  sole  purpose  of  evading 
the  payment  of  otherwise  applicable 
fees,  the  Department  will  aggregate  the 
requests  and  determine  the  applicable 
fees  on  the  basis  of  the  aggregation. 

(j)  Notwithstanding  any  other 
provision  of  this  subpart  when  the  total 
amount  of  fees  that  could  be  charged  for 
a  particular  request  (or  aggregation  of 
requests)  under  Subpart  F.  after  taking 
into  account  all  services  which  must  be 
provided  at  no  charge  or  at  a  reduced 
charge,  is  less  than  $10.00  the 
Department  will  not  make  any  charge 
for  fees. 

§  7.95    Fee  sdiedule. 

(a)  The  standard  fee  for  a  manual 
search  to  locate  a  record  requested 
under  Subpart  F  of  this  part,  including 
making  it  available  for  inspection,  will 
be  determined  by  multiplying  each 
searcher's  hourly  rate  plus  16  percent  by 
the  time  spent  conducting  the  search. 

(bj  The  standard  fee  for  a  computer 
search  for  a  record  requested  under 
Subpart  F  of  this  part  is  the  actual  cost. 
This  includes  the  cost  of  operating  the 
central  processing  unit  (CPU)  for  the 
time  directly  attributable  to  searching 
for  records  responsive  to  a  FOIA  request 
and  the  operator/programmer  salary 
(hourly  rate  plus  16  percent]  costs 
apportionable  to  the  search. 

(c)  The  standard  fee  for  review  of 
records  requested  under  Subpart  F  of 
this  part  is  the  reviewer's  hourly  rate 


plus  16  percent  multiplied  by  the  time  he 
or  she  spent  determining  whether  the 
requested  records  are  exempt  from 
mandatory  disclosure. 

(d)  The  standard  fee  for  duplication  of 
a  record  requested  under  Subpart  F  of 
this  part  is  determined  as  follows: 

(1)  Per  copy  of  each  page  (not  larger 
than  8V<jx  14  inches)  reproduced  by 
photocopy  or  similar  methods  (includes 
costs  of  personnel  and  equipment). 
$0.10. 

(2)  Per  copy  prepared  by  computer, 
such  as  tapes  or  printout.  Actual  costs, 
including  operator  time. 

(3)  Per  copy  prepared  by  any  other 
method  of  duplication.  Actual  direct  cost 
of  production. 

(e)  Depending  upon  the  category  of 
requester,  and  Uie  use  for  which  the 
records  are  requested,  in  some  cases  the 
fees  computed  in  accordance  with  the 
above  standard  fee  schedule  must  either 
be  reduced  or  not  charged,  as  prescribed 
by  other  provisions  of  this  subpart. 

(f)  The  following  special  services  not 
required  by  the  FOIA  may  be  made 
available  upon  request,  at  the  stated 
fees: 

Certified  copies  of  documents,  with 
Department  of  Transportation  or 
operating  element  seal  (where 
authorized).  $4.00.  or  true  copy,  without 
seal.  $2.00. 


i  7.97    Safvte—  yffonned  wHhout  < 
or  at  a  reduced  charge. 

(a)  No  fee  is  to  be  charged  to  any 
requester  making  a  request  under 
Subpart  F  for  the  first  two  hours  of 
search  time  unless  the  records  are 
requested  for  commercial  use.  For 
purposes  of  this  subpart,  when  a 
computer  search  is  required  two  hours 
of  search  time  will  be  considered  spent 
when  the  hourly  costs  of  operating  the 
central  processing  unit  used  to  perform 
the  search  added  to  the  computer 
operator's  salary  cost  (hourly  rate  plus 
16  per  cent)  equals  two  hours  of  the 
computer  operator's  salary  costs  (houriy 
rate  plus  16  percent). 

(b)  No  fee  is  to  be  charged  for  any 
time  spent  searching  for  a  record 
requested  under  Subpart  Fif  the  records 
are  not  for  commercial  use  and  the 
requester  is  a  representative  of  the  news 
media,  an  educational  institution  whose 
purpose  is  scholarly  research,  or  a  non- 
commercial scientific  institution  whose 
purpose  is  scientific  research. 

(c)  No  fee  is  to  be  charged  for 
duplication  of  the  first  100  pages 
(standard  paper,  not  larger  than  8V4xl4 
inches)  of  records  provided  to  any 
requester  in  response  to  a  request  under 
Subpart  F  unless  the  records  are 
requested  for  commercial  use. 
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(d)  No  fee  is  to  be  charged  to  any 
requester  for  review  of  a  record 
requested  under  Subpart  F  to  determine 
whether  it  is  exempt  from  disclosure 
unless  the  records  are  requested  for 
commercial  use.  A  review  charge  may 
not  be  charged  except  with  respect  to  an 
initial  review  to  determine  the 
applicability  of  a  particular  exemption 
to  a  particular  record  or  portion  of  a 
record.  A  review  charge  may  not  be 
assessed  for  review  at  the 
administrative  appeal  level.  When 
records  or  portions  of  records  withheld 
in  full  under  an  exemption  which  is 
subsequently  determined  not  to  apply 
are  reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered,  this  is  considered 
an  initial  review  for  purposes  of 
assessing  a  review  charge. 

(e)  Documents  will  be  furnished 
without  charge  or  at  a  reduced  charge  if 
the  Assistant  Secretary  for  Public 
Affairs,  or  his  or  her  designee,  or 
o^icial(s)  having  initial  denial  authority, 
as  the  case  may  be,  determine  that 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  signiHcantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

(f)  Factors  to  be  considered  by 
officials  of  the  Department  authorized  to 
determined  whether  a  waiver  or 
reduction  of  fees  will  be  granted  include: 

(1)  Whether  the  subject  matter  of  the 
requested  records  concerns  the 
operations  or  activities  of  the  Federal 
government; 

(2)  Whether  the  disclosure  is  likely  to 
contribute  to  an  understanding  of 
Federal  government  operations  or 
activities; 

(3)  Whether  disclosure  of  the 
requested  information  will  contribute  to 
the  understanding  of  the  public  at  large, 
as  opposed  to  the  individual 
understanding  of  the  requester  or  a 
narrow  segment  of  interested  persons: 

(4)  Whether  the  contribution  to  public 
understanding  of  Federal  government 
operations  or  activities  will  be 
significant; 

(5)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  requested  disclosure; 
and 

(6)  Whether  the  magnitude  of  any 
identified  commercial  interest  of  the 
requester  is  sufficiently  large  in 
comparison  with  the  public  interest  in 
disclosure  that  disclosure  is  primarily  in 
the  commercial  interest  of  the  requester. 


§7.99    Transcripts. 

Transcripts  of  hearings  or  oral 
arguments  are  available  for  inspection. 
Where  transcripts  are  prepared  by  a 
nongovernmental  contractor,  and  the 
contract  permits  the  Department  to 
handle  the  reproduction  of  further 
copies.  Subpart  I  applies.  Where  the 
contract  for  transcription  services 
reserves  the  sales  privilege  to  the 
reporting  service,  any  duplicate  copies 
must  be  purchased  directly  from  the 
reporting  service. 

S  7.101    Copyrighted  matsriai. 

Unless  approval  is  secured  from  the 
copyright  holder,  the  Department  will 
not  reproduce  or  otherwise  disseminate 
a  copy  of  a  copyrighted  work  to  a 
requester  under  the  FOIA.  However,  the 
Department  will  make  arrangements  to 
enable  a  requester  to  review  the 
copyrighted  work  at  a  Departmental 
facility. 

§  7.103    Altemativ*  sources  of  infonnatlon. 

In  the  interest  of  making  documents  of 
general  interest  publicly  available  at  as 
low  a  cost  as  possible,  alternative 
sources  shall  be  arranged  whenever 
possible.  In  appropriate  instances, 
material  that  is  published  and  offered 
for  sale  may  be  obtained  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402:  the  U.S. 
Department  of  Commerce's  National 
Technical  Information  Service  (NTIS). 
Springfield,  Virginia  22151;  or  the 
National  Audio- Visual  Center,  National 
Archives  and  Records  Administration, 
Capital  Heights,  MD  20743-3701. 

Appendix  A— Office  of  The  Secretary 

1.  General.  This  appendix  describes 
the  location  and  hours  of  operation  of 
the  document  inspection  facility  of  the 
Office  of  the  Secretary  (OST);  the  kinds 
of  records  that  are  available  for  public 
inspection  and  copying  at  the  facility; 
and  the  procedures  by  which  members 
of  the  public  may  make  requests  for 
records. 

2.  Document  Inspection  Facilities.  The 
document  inspection  facility  for  records 
of  the  Office  of  the  Secretary  other  than 
those  required  to  be  filed  in  connection 
with  docketed  aviation  economic 
matters  is  maintained  by  the  Office  of 
the  Assistant  Secretary  for  Public 
Affairs,  Suite  9421  of  the  Headquarters 
Building,  located  at  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  This 
facility  is  open  to  the  public  from  9.00 
a.m.  to  5:00  p.m.  ET,  Monday  through 
Friday,  except  legal  public  holidays  and 
other  special  closings.  The  document 
inspection  facility  for  documents 
required  to  be  filed  in  connection  with 


docketed  aviation  economic  matters  is 
maintained  by  the  Documentary 
Services  Division.  Office  of  the  General 
Counsel,  Suite  4107  of  the  Headquarters 
Building.  This  facility  is  open  to  the 
public  from  9:00  a.m.  to  5:00  p.m.  ET. 
Monday  through  Friday,  except  legal 
public  holidays  and  other  special 
closings. 

3.  Records  available  through  the 
document  inspection  facilities.  The 
following  records  are  available  through 
the  document  inspection  facilities: 

(a)  Any  material  issued  by  the  Office 
of  the  Secretary  and  published  in  the 
Federal  Register,  including  regulations. 

(b)  Final  opinions  (including 
concurring  or  dissenting  opinions)  and 
orders  made  in  the  adjudication  of  cases 
and  issued  by  the  Office  of  the 
Secretary. 

(c)  Any  policy  or  interpretation  issued 
by  the  Office  of  the  Secretary,  including 
any  policy  or  interpretation  concerning  a 
particular  factual  situation,  if  that  policy 
or  interpretation  can  reasonably  be 
expected  to  have  precedential  value  in 
any  case  involving  a  member  of  the 
public  in  a  similar  situation. 

(d)  Any  administrative  staff  manual  or 
instruction  to  staff,  issued  by  the  Office 
of  the  Secretary,  that  affects  any 
member  ef  the  public,  including  the 
prescribing  of  any  standard,  procedure, 
or  policy  that,  when  implemented, 
requires  or  limits  any  action  of  any 
member  of  the  public  or  prescribes  the 
manner  of  performance  of  any  activity 
by  any  member  of  the  public. 

(e)  Formal  pleadings  filed  in 
connection  with  docketed  aviation 
economic  proceedings,  including 
applications,  complaints,  motions, 
petitions,  answers,  comments  and 
replies. 

(f)  DOT  Orders.  DOT  orders  that  are 
issued  by  the  Department  and  used 
primarily  to  promulgate  internal  DOT 
policy,  instructions,  and  general 
guidance. 

(g)  DOT  Notices.  DOT  notices  that  are 
issued  by  the  Department  and  contain 
short-term  instructions  or  information 
that  is  scheduled  to  remain  in  effect  for 
fewer  than  90  days  or  for  a 
predetermined  period  of  time  normally 
not  to  exceed  one  year. 

(h)  OST  Orders.  OST  orders  that  are 
issued  by  the  Office  of  the  Secretary 
(OST)  and  used  primarily  to  promulgate 
internal  OST  policy,  instructions,  and 
general  guidance. 

(i)  OST  Notices.  OST  notices  that  are 
issued  by  the  Office  of  the  Secretary  and 
contain  short-term  instructions  or 
information  which  is  expected  to  remain 
in  effect  for  fewer  than  90  days  or  for  a 


Federal  Regirtec  /  Vol.  53.  No.  155  /  Thursday.  August  11.  1988  /  Rules  and  Regulations 


30277 


predetermined  period  of  time  normally 
not  to  excees  one  year. 

4.  Requests  for  records  under  Subpart 
Fof  this  part.  Each  person  desiring  to 
inspect  an  OST  record,  or  to  obtain  a 
copy  thereof,  should  submit  a  written 
request  to  the  Assistant  Secretary  for 
Public  Affairs.  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW., 
Washington,  DC  20590.  If  it  is  unknown 
where  in  DOT  the  recordfs]  sought  may 
be  found,  the  request  may  be  submitted 
to  the  Assistant  Secretary  for  Public 
Affairs,  who  will  ensure  the  appropriate 
processing. 

5.  The  official  having  authority  to 
make  determinations  on  requests, 
pursuant  to  the  Freedom  of  Information 
Act,  is  limited  to  the  Assistant  Secretary 
for  Public  Affairs  or  his  or  her  designee. 

6.  Reconsideration  of  determinations 
not  to  disclose  records  and  to  deny  fee 
waivers.  Any  person  who  has  been 
notified  that  a  record  or  part  of  a  record 
that  has  been  requested  will  not  be 
disclosed  or  that  a  request  for  a  fee 
waiver  or  reduction  will  not  be  granted, 
either  in  whole  or  in  part,  may  appeal,  in 
writing,  to  the  General  Counsel.  U.S. 
Department  of  Transportation,  for 
reconsideration  of  that  determination. 
The  decision  of  the  General  Counsel  is 
administratively  Tmal. 

App«Bdix  B — United  States  Coast  Guard 

1.  General. 

This  appendix  describes  the  document 
inspection  facilities  of  the  U.S.  Coast 
Guard,  the  kinds  of  records  that  are 
available  for  pubUc  inspection  and 
copying  at  those  facilities,  and  the 
procedures  by  which  members  of  the 
public  may  make  requests  for 
identifiable  records. 

2.  Document  Inspection  Facilities 

The  document  inspection  fodlities  are 
located  at  the  ofHoes  of  the 
Commandant  and  District  Commanders. 
'Die  address  for  eaf:h  of  these  facilities 
is  set -forth  below.  Hiey  areopen  to  the 
pubhc  Monday  through  Friday  during 
the  hours  specified,  except  for  legal 
public  holidays  and  other  special 
dosiqgs.  The  States  or  regions  within 
the  jurisdiction  of  each  District  are  also 
provided. 

Commandant  (C-TIS).  U.S.  Coaat  Guard. 
Washington.  DC  20S93.  The  facility  is 

■  located  at  Coast  Guard  Headqvarters, 
Management  Analysis  Division.  2100 
Second  Street  SW..  Washington,  DC  20593. 
7:00  a.ni.-3:30  p.m.  ET. 

Commander.  First  Coaat  Guard  Diatrict. 
Coast  Gyard  Buiidins.  40B  Atlantic 
Buiiding.  Boston.  MA  022ia  8:00  a  jn.-4:30 
p.m.  ET.  (Maine,- MaasachusHts. 
Cennectictit,  Naw  Hampshire.  Khode 


Island,  Vermont.  New  Jersey 
(norlheastem).  and  New  York  (eastern). 

Commander.  Second  Coast  Guard  District, 
1430  Olive  Street.  St.  Louis.  MO  63103.  8:45 
a.m.-S:15  p.m.  CT.  (Alabama  (northern), 
Arkansas,  Colorado.  Illinois  (parts). 
Indiana  (parts).  Iowa.  Kansas.  Kentucky. 
Minnesota  (parts),  Mississippi  (northern), 
Missouri,  Nebraska,  North  Dakota,  Ohio 
(parts),  Oklahoma,  Pennsylvania  (western). 
South  Dakota,  Tennessee,  West  Virginia, 
Wisconsin  (western),  and  Wyoming) 

Commander.  Fifth  Coast  Guard  District. 
Federal  Office  Building.  431  Crawford 
Street.  Portsmouth.  Virginia  23705.  8iW 
a.m.-4:30  p.m.  ET.  (Maryland,  North 
Carolina,  Virginia,  New  jersey 
(southwestern).  Delaware,  Pennsylvania 
(eastern),  and  the  District  of  Columbia. 

Commander.  Seventh  Coast  Guard  District, 
Federal  Building,  Room  101&  51  SW.  First 
Avenue.  Miami,  FL  33130.  8K)0  a.m.-4:30 
p.m.  ET.  (Florida  (parts).  Georgia  (parts). 
South  Carolina,  and  Puerto  Rico] 

Commander,  Eighth  Coast  Guard  District,  SOO 
Camp  Street,  New  Orieans.  LA  70130. 7:45 
a.m.-4:15  pjn.  CT.  (Alabama  (parts). 
Florida  (noriheastem),  Georgia 
(southeastern),  Louisiana,  Mississippi 
(parts).  New  Mexica  and  Texas) 

Commander.  Ninth  Coast  Guard  District.  1240 
East  Ninth  Street.  Cleveland,  OH  44199. 
7:30  a.m.-4KK)  p.m.  ET.  (Illinois 
(northeastern).  Indiana  (northern). 
Michigan,  Minnesota  (northern).  New  York 
(northwestern),  Ohio  (northern), 
Pennsylvania  (northeastern),  Wisconsin 
(eastern)) 

Commander,  Eleventh  Coast  Guard  District. 
400  Ooeangate  Boulevard.  Long  Beach.  CA 
90882.  8:00  ajn.-iJ30  p.m.  FT.  (Arizona, 
California,  Nevada,  and  Utah) 

Commander.  Thirteenth  Coast  Guard  District, 
Federal  Building.  Room  3590. 915  Second 
Avenue,  Seattle.  WA  96174.  7>I5  a.m.-4:15 
p.m.  PT.  (Idaho.  Montana.  Oregon,  and 
Washington) 

Commander,  Fourteenth  Coast  Guard 
District;  300  Ala  Moana  Boulevard, 
Honolulu.  HI  «6S50. 6:30  a.m.-SOX)  p.m. 
Hawaii — Aleutian  Standard  Time.  (Hawaii) 

Commander,  Seventeenth  Coast  Guard 
District.  Federal  Building.  708  West  9th 
Street,  Post  Office  Box  3-5000.  Juneau.  AK 
99802.  8.-00  a.m.-4:00  p.m.  Alaska  Time. 
(Alaska) 

3.  Records  A  vaUable  at  Document 
Inspection  Facilities 

(a)  The  following  records  are 
available  at  any  U.S.  Coast  Guard 
document  inspection  facility: 

(1)  Final  Opinions  and  orders  made  in 
the  adjudication  of  cases  by  the 
Commandant,  U.S.  Coast  Guard. 

(2]  U.S.  Coast  Guard  numbered 
publications  that  affect  any  member  of 
the  public,  including  the  prescribing  of 
any  standard,  procedure,  or  poHcy  that, 
when  implemented,  requires  or  Kmits 
any  action  of  any  member  of  the  public 
or  prescribes  the  manner  of  performance 
of  any  activity  by  any  member  of  the 
public.  .  .  •. 


(b)  Opinions  and  orders  of 
administrative  law  judges  are  available 
at  the  document  inspection  facility  of 
the  Office  of  the  Commandant  and  the 
district  in  which  the  administrative  law 
judge  is  located. 

(c)  Policies  and  interpretations  issued 
within  the  U.S.  Coast  Guard  (including 
any  policy  or  interpretation  concerning  a 
particular  factual  situation,  if  that  policy 
or  interpretation  can  reasonably  be 
expected  to  have  precedential  value  in 
any  case  involving  a  member  of  the 
public  in  a  similar  situation)  are 
available  at  the  document  inspection 
facility  of  the  Office  of  the 
Commandant. 

(d)  An  index  of  the  records  located  at 
each  facility  is  maintained  at  that 
facility. 

(e)  The  records  and  the  index  may  be 
inspected  at  the  facility,  without  charge. 
Copies  of  records  may  be  obtained  upon 
payment  of  the  fee  prescribed  in  Subpart 
I  of  this  part. 

4.  Requests  for  Records  Under  Subpart  F 
of  this  Part 

Each  person  desiring  to  inspect  a 
record,  or  obtain  a  copy  thereof,  should 
submit  the  request  in  writing  to  the  U.S 
Coast  Guard  office  at  which  such  record 
is  located.  The  addresses  of  the 
Commandant  and  District  Commanders 
are  listed  in  section  2  of  this  Appendix. 
If  the  office  at  which  the  record  is 
located  is  unknown,  ihe  request  may  be 
submitted  to  the  Office  of  the 
Commandant  at  the  address  listed  in 
section  2  of  this  Appendix.  The 
following  gives  illustrations  of  types  of 
records  and  specifies  where  requests  for 
such  records  are  appropriately 
addressed: 

(a)  Examples  of  records  for  which 
requests  ntay  properly  be  made  to  either 
the  Office  of  the  Commandant.  U.S. 
Coast  Guard  or  office  of  the  appropriate 
District  Commander  include  the 
following*. 

(1)  Marine  Casualty  investigative 
records. 

(2)  Records  of  certificates  and  licenses 
issued. 

(3)  Merchant  vessel  inspection 
records. 

(4)  Records  of  merchant  vessel 
documentation  and  recording  of  sales 
and  other  dispositions. 

(5^  Records  of  U.S.  Coast  Guard 
property  and  contracts. 

(b)  Examples  of  records  for  which 
requests  may  properly  be  made  only  to 
the  Office  of  the  Commandant,  U.S. 
Coast  Guard,  include  the  following: 

(1)  Central  files  of  merchant  seamen. 
(2)>4erchant  vessel  shipping  articles. 
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(3)  Merchant  vessel  equipment 
approvals. 

(4)  Merchant  Marine  Council 
proceedings. 

(5)  Great  Lakes  pilotage  records. 
(B)  Central  flies  of  U.S.  Coast  Guard 

personnel. 

(7)  U.S.  Coast  Guard  courts-martial 
records. 

(8)  U.S.  Coast  Guard  vessel  and  shore 
station  log  books  more  than  one  year  old 
on  January  1  of  the  year  in  which  the 
request  is  made. 

(c)  Examples  of  records  for  which 
.  requests  may  properly  be  made  only  to 
the  appropriate  CKstrict  Commander 
include  the  follotving: 

(1)  Navigation  and  vessel  inspection 
penalty  action  records. 

(2)  Search  and  rescue  reports. 

(3)  Coast  Guard  vessel  and  shore 
station  log  books  for  the  current 
calendar  year  and  the  calendar  year 
immediately  preceding  the  current 
year. 

(4)  Port  safety  and  waterfront  facility 
records. 

(5)  Aids  to  navigation  records. 

(6)  Merchant  vessel  logbooks. 

(7)  Shipyard  and  factory  inspection 
records. 

5.  Officials  Having  Initial  Authority  to 
Deny  Requests. 

The  following  officials  have  authority 
to  make  initial  determinations  to  deny 
requests  for  records: 

(a)  Field  commanders. 
~  (1)  Commander.  Atlantic  Area. 

(2)  Commander,  Paciflc  Area. 

(3)  Commander,  First  Coast  Guard 
District. 

(4)  Commander,  Second  Coast  Guard 
District. 

(5)  Commander.  Fifth  Coast  Guard 
District 

(6)  Commander,  Seventh  Coast  Guard 
District. 

(7]  Commander,  Eighth  Coast  Guard 
District. 

(8)  Commander,  Ninth  Coast  Guard 
District. 

(9)  Commander,  Eleventh  Coast  Guard 
District. 

(10)  Commander,  Thirteenth  Coast 
Guard  District 

(11)  Commander,  Fourteenth  Coast 
Guard  District. 

(12)  Commander,  Seventeenth  Coast 
Guard  District 

(13)  Commander,  Maintenance  and 
Logistics  Command  Atlantic. 

(14)  Commander,  Maintenance  and 
Logistics  Command  Pacific. 

(15)  Superintendent  U.S.  Coast  Guard 
Academy. 

(16)  Commanding  Officer,  Coast 
Guard  Yard. 


(17)  Commanding  Offlcer,  Coast 
Guard  Training  Center  Cape  May. 

(18)  Commanding  Officer,  Coast 
Guard  Reserve  Training  Center. 

(19)  Commanding  Officer,  Coast 
Guard  Pay  and  Personnel  Center. 

(b)  Headquarters  officials  concerning 
records  within  their  office. 

(1)  Chief,  Plans  and  Evaluation 
Division  (for  records  located  within  the 
office  of  the  Commandant  Chief  of 
Staff,  special  staff  divisions  or  when  ■ 
request  involves  records  located  in  two 
or  more  offices). 

(2)  Chief.  Office  of  Acquisition. 

(3)  Chief,  Office  of  Boating,  Public  and 
Consumer  Afhiirs. 

(4)  Chief,  Office  of  Comptroller. 

(5)  Chief.  Office  of  Civil  Righto. 

(6)  Chief,  Offlce  of  Health  Services. 
[7]  Chief,  General  Law  Division  (for 

records  in  the  office  of  the  Chief 
Counsel). 

(8)  Chief,  Office  of  Marine  Safety. 
Security  and  Environmental  Protection. 

(9)  Chief,  Office  of  Navigation. 

(10)  Chief,  Office  of  Operations. 

(11)  Chief,  Office  of  Personnel. 

(12)  Chief,  Office  of  Readiness  and 
Reserve. 

(13)  Chief.  Office  of  Command. 
Control  and  Communications. 

&  Reconsideration  of  Determinations 
Not  to  Disclose  Records  and  to  Deny 
Fee  Waivers. 

Any  person  who  has  been  notified 
that  a  record  or  part  of  a  record  that  has 
been  requested  will  not  be  disclosed,  or 
that  a  request  for  the  waiver  or 
reduction  of  a  processing  fee  has  been 
denied,  may  apply,  in  writing,  to  the 
Commandant  (G-TIS),  U.S.  Coast 
Guard,  for  reconsideration  of  that 
determination.  The  decision  of  the 
Commandant  or  his  or  her  designee  is 
administratively  final. 

Appendix  C— Federal  Aviation 
Administration 

1.  General 

This  appendix  describes  the  document 
inspection  facilities  of  the  Federal 
Aviation  Administration  (FAA),  the 
kinds  of  records  that  are  available  for 
public  inspection  and  copying  at  those 
facilities,  and  the  procedures  by  which 
members  of  the  public  may  make 
requesto  for  identifiable  records. 

2.  Document  Inspeetion  Facilities 

Document  inspection  facilities  are 
maintained  at  FAA  Headquarters,  each 
FAA  regional  office,  the  Aeronautical 
Center,  and  the  FAA  Technical  Center. 
The  document  inspection  facility  for  the 
European  Office  is  located  at  FAA 
Headquarters.  Except  for  legal  public 


hoUdays  and  other  special  closings, 
these  facilities  are  open  to  the  public 
Monday  through  Friday,  during  local 
times  specified  in  the  following  listings. 
The  States  within  the  jurisdictional  area 
of  each  FAA  Regional  Office  are  also 
listed  in  parentheses. 

FAA  Headquarters.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591.  8:30 
a.in.-6:00  p.m.  ET. 

Alaska  Re^on,  701 C  Street  Box  14, 
Anchorage.  AK  90913.  7:30  ajn.-4:00  p,m. 
Alaska  Time  (Alaska) 

Central  Regioa  601  East  12tfa  Street  Kansas 
City.  MiMOuri  04100.  7:30  a.in.-4:00p.in.  CT. 
(Iowa,  Kansas,  Missouri,  and  Nebraslta) 

Eastern  Region.  Fitzgerald  Federal  Bldg..  )FK 
International  Airport.  )ainaica,  NY  11430. 
8:00  a.in-4:30  pjn.  ET.  (District  of 
Columbia.  Delaware,  Maryland.  New 
Jersey,  New  Yori(.  Pennsylvania.  Virginia, 
and  West  Virginia) 

Great  Lakes  Region.  O'Hare  Lake  Office 
Center.  2300  East  Devon  Street,  Des 
Plalnes.  111.  60018.  7:30-4:00  p.m.  CT. 
(Illinois.  Indiana.  Michigan.  Minnesota. 
North  Dakota,  Ohio,  South  Dakota,  and 
Wisconsin) 

New  England  Region,  12  New  England 
Executive  Parle  Burlington,  MA  (Mailing 
Address:  Post  GfTice  Box  SIO.  Burlington. 
MA  01803).  8.-00  a.m.-4.-00  p.m.  BT.     . 
(Connecticut,  Maine,  MassachuMtts,  New 
Hampshire,  Rhode  Jslaod.  and  Varmont) 

Northwest  Mountain  Region,  17^00  Pacific 
Highway  South.  C-689e6,  Seattle  WA 
96ie&  7:30  K.m.-MOO  p.m.  PT.  (Colorado. 
Idaho.  Montana,  Oregon,  Utah. 
Washington,  and  Wyoming) 

Southern  Regioa  3400  Norman  Berry  Drive. 
East  Point  GA  (Mailing  Address:  Post 
Office  Box  20636.  Atlanta.  GA  30320).  8:00 
a.m.-4:30  p.m.  ET.  (Alabama.  Florida. 
Georgia,  Kentucky,  Mississippi.  North 
Carolina,  South  Carolina,  Tennessee. 
Puerto  Rico,  and  Virgin  Islands. 

Southwest  Region.  4400  Blue  Mound  Road. 
Fort  Worth.  TX  (Mailing  Address:  Fort 
WortK  TX  7619»-0041).  8:00  a.m.-4:30  p.m. 
CT.  (Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas] 

Western  Pacific  Region,  15000  Aviation 
Boulevard,  Hawthorne.  CA  (Mailing 
Address:  Post  OfRce  Box  92007.  World- 
Way  Postal  Center,  Los  Angeles.  CA 
90009).  7:30  a.m.-4.<IO  p.m.  PT.  (Arixona. 
Califomia,  Hawaii,  and  Nevada) 

Mike  Monroney  Aeronautical  Center,  6560 
South  MacArthw  Boulevard  (Mailing 
Address:  Post  Office  Box  25062).  Oklahoma 
City.  OK  73125.  e.-00  a.m.-4:30  p.m.  CT. 

FAA  Technical  Center,  Atlantic  City  Airport, 
Atlantic  City,  N)  06405.  8:00  a.m.-4:30  p.m. 
ET. 

3.  Records  Available  at  Document 
Inspection  Facilities 

(a)  The  following  records  under 
Subpart  E  of  this  part  are  available  at 
FAA  document  inspection  facilities: 

(1)  Final  opinions  and  orders  made  in 
the  adjudication  of  cases  by  the 
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Administrator,  FAA.  or  his/her 
designee. 

(2)  Policies  and  interpretations, 
including  any  policy  or  interpretation 
concerning  a  particular /actual  situation, 
if  tha.t  policy  or  interpretation  can 
reasonably  be  expected  to  have     ' 
precedential  value  in  any  case  involving 
a  member  of  the  public  in  a  similar 
situation.  All  such  policies  and 
interpretations  made  by  the 
Administrator,  Deputy  Administrator, 
Associate  Administrators,  directors,  and 
heads  of  offices  are  available  at  the 
F^AA  Headquarters  document  inspection 
facility;  only  those  policies  and 
interpretations  made  by  the 
Administrator,  Deputy  Administrator, 
and  the  regional  or  center  director 
concerned  are  available  at  regional  and 
center  document  inspection  facilities. 

(3)  Any  ndministrative  staff  manual  or 
instnintion  to  staff  that  affects  any 
member  of  the  public,  including  the 
prescribing  of  any  standard,  procedure, 
or  policy  that,  when  implemented,    . 
requires  or  limits  any  action  of  any 
member  of  the  public  or  prescribes  th« 
manner  of  performance  of  any  activity 
by  any  member  of  the  public.  Such 
documents  are  available  at  the 
inspection  facility  of  the  organizational 
unit  which  has  issued  them. 

(b)  An  index  of  the  records  located  at 
each  document  inspection  facility  is 
maintained  at  that  facility. 

(c)  The  records  and  the  index  may  be 
inspected,  without  charge,  at  the  facility. 
Copies  of  records  may  be  obtained  upon 
payment  of  the  fee  prescribed  in  Subpart 
I  of  this  part.        ,    .-. 

4.  Rfiquosts  for  Reasonably  Described 
Records  Under  Subpart  F  of  this  part 

Each  person  desiring  to  inspect  a 
record,  orio  obtain  a  copy  thereof, 
should  submit  a  request  in  writing  to  the 
Assistant  Administrator  for  Public 
Affairs,  FAA  Headquarters,  or  the 
director  of  the  region  or  center  in  which 
it  is  located.  The  addresses  of  FAA 
Headquarters  and  the  Regions  and 
Centers  are  listed  in  paragraph  2  of  this 
Appendix.  If  the  location  of  the  record  is 
not  known,  the  request  may  be 
submitted  to  the  Assistant 
Administrator  for  Public  Affairs,  FAA 
Headquarters.  The  following  list  gives 
illustrations  of  types  of  records  and 
where  they  might  be  located: 

(a)  Records  pertaining  to  the  issue, 
amendment,  suspension  or  revocation  of 
certificates,  permits,  authorizations,  and 
approvals,  such  as: 

(1)  Airman  c€rtificates  and  ratings  for 
pilots,  flight  instrtKTtors,  flight  • 
navigatorsi  flight  engineers,  aircraft 
dispatchers,  mechanics,  repairmen,  air 
traffic  control  operators,  and  parachute 


riggers  and  ground  instructor  certificates 
are  maintained  at  the  Mike  Monroney 
Aeronautical  Center. 

(2)  Aircraft  registration  certificates 
and  airworthiness  certificates  are 
maintained  at  the  Aeronautical  Center. 

(3)  Aircraft  type  certificates  and 
production  certificates  are  maintained  at 
the  regional  office  within  which  the 
issuance  was  made. 

(4)  Ferry  permits  and  special  flight 
authorizations  are  maintained  at  the 
district  office  of  the  region  within  which 
the  issuance  was  made. 

(5)  Air  carrier  operating  certificates, 
commercial  operator  certificates, 
agricultural  aircraft  operator 
certificates,  repair  station  certificates; 
parachute  loft  certificates,  pilot  school 
certificates,  and  mechanic  school 
certificates  are  maintained  at  the  district 
office  of  the  region  within  which  the 
certification  was  taken. 

|b)  Records  of  designations  of 
representatives  of  the  Administrator  are 
located  at  FAA  Headquarters. 

(c)  Records  relating  to  Federal-aid 
airport  grants  are  located  at  the  regional 
office  within  which  the  grant  was  made. 

(d)  Records  of  approvals  of 
navigational  facilities  under  Federal 
Aviation  Regulations  (FAR)  Part  171  are 
located  at  the  regional  office  within 
which  the  approval  was  issued. 

(e)  Records  relating  to  civil  penalty 
actions  and  seizure  of  aircraft  are 
located  at  the  regional  office  within   . 
which  the  action  was  taken. 

5.  Reconsideration  of  Determinations 
Not  to  Disclose  Records  arid  to  Deny  " 
Fee  Waivers 

Any  person  who  has  been  notified 
that  a  record  or  part  of  a  record  <hat  has 
been  requested  will  not  be  disclosed  or 
that  a  request  for  a  fee  waiver  or 
reduction  will  not  be  granted,  either  in 
whole  or  in  part,  may  appeal,  in  writing 
to  the  Assistant  Administrator  for  Public 
Affairs,  FAA,  for  reconsideration  of  that 
determination.  The  decision  of  the 
Assistant  Administrator  for  Public 
Affairs  is  administratively  final. 

Appendix  D — Federal  Highway 
Administration 

1.  General 

This  appendix  describes  the  location 
and  hours  of  operation  of  the  document 
inspection  facilities  of  the  Federal 
Highway  Administration  (FHWA):  the 
kinds  of  records  that  are  available  for 
public  inspection  and  copying  at  thesig 
facilities;  and  the  procedures  bytvhlch 
members  of  the  public  may  make 
requests  for  records.  •: ' 


2.  Document  Inspection  Facilities 

Document  inspection  facilities  are 
maintained  at  the  Federal  Highway    . 
Administration  Headquarters,  each 
regional  office,  and  each  division  office. 
Except  for  le^gal  public  holidays  and 
other  speciarclosings,  these  facilities 
are  open  to  the  public.  Monday  through 
Friday,  during  regular  working  hours, 
which  are  included  parenthetically  after 
each  address  below.  Written  requests 
for  information  should  be  sent  to  (he 
appropriate  of^ce  and  the  envelope  in 
which  the  request  is  sent  should  be 
prominently  marked  with  the  letters 
"FOIA." 

Washington  Headquarter* 

FOIA  Program  Officer  (HMS-10).  Federal 
Highway  Administration,  4O0  Seventh 
Street.  SW..  Roohi  4428,  Washington.  DC 
20590.  7:45  a.m.-4:15  p.m.  ET. 

Regional  Offices 

Regional  Federal  Highway  Administrator. 
Region  1.  Federal  Highway  Administration, 
Clinton  Avenue  and  North  Pearl  Street. 
Room  719,  Albany.  NY  12207.  7:30  a.m.-4:00 
p.m.  ET.  tNew  York.  New  Jersey, 
Connecticut.  Massachusetts.  Rhode  Island, 
Vermont,  New  Hampshire,  Maine,  Puerto 
Rico,  Virgin  Islands) 

Regional  Federal  Highway  Administrator, 
Region  3.  Federal  Highway  Administration. 
31  Hopkins  Plaza,  Room  1633.  Baltimore, 
MD  21201.  7:45  a.m.-4:15  p.m.  ET. 
(Maryland.  Virginia.  Delaware.  District  of 
Columbia,  Pennsylvania.  West  Virginia) 

Regional  Federal  Highway  Administrator, 
Region  4.  Federal  Highway  Administration, 
1720  Peachtree  Road,  NW.,  Suite  20a 
Atlanta,  GA  30367.  7:45  a.m.-4:15  p.m.  ET. 
(Georgia.  Florida.  Alabama.  Mississippi.  ' 
Tennessee,  Kentucky,  North  Carolina. 
South  Carolina) 

Regional  Federal  Highway  Administrator,  . 
Region  5,  Federal  Highway  Administration, 
18209  Dixie  Highway,  Homewood,  IL 
60430-2294.  7:30  a.m.-4:15  p.m.  CT.  (Illinois. 
Indiana,  Ohio,  Michigan  Wisconsin,  ,. 

Minnesota) 

Regional  Federal  Highway  Administrator, 
Region  6.  Federal  Highway  Administration, 
819  Taylor  Street,  Fort  Worth,  TX  76102. 
8:00  a.m.-4:30  p.m.  CT.  (Texas.  Louisiana, 
Arkansas,  Oklahoma,  New  Mexico) 

Regional  Federal  Highway  Administrator. 
Region  7,  Federal  Highway  Administration, 
6301  Rockhill  Road,  P.O.  Box  419715. 
Kansas  City,  MO  64141.  7:45  a.m.-4;15  p.m. 
CT.  (Missouri.  Iowa,  Kansas,  Nebraska) 

Regional  Federal  Highway  Administrator, 
Region  8,  Federal  Highway  Admihistralion. 
555  Zang  Street,  Room  400,  LakeWood,  CO 
80228.  7:45  a.m.-4:l& p.m.  MT.  (Colorado. 
Utah.  Wyoming.  Montana,^  North  Dakota,  - 
South  Dakota)  ,.  .  • 

Regional  Federal  Highway  Administrator, 
Region  9,  Federal  Highway  Aclmiiii§tration, 
211  Main  Street,  Room  1100.  San  Francisco. 
CA  94105.  7:45  8.in.r4:15  p.m.  PT, 
(Califdrtiia:  Arizona.  Nevada',  l^awaii. 
American  Samoa.  Guam) 
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Regional  Federal  Highway  Administrator. 
Region  10,  Federal  Highway 
Administration,  Mohawk  Building.  Room 
312.  708  SW  Third  Avenue.  Portland.  OR 
97204.  7.-00  ajn.-5:00  p.m.  PT.  (Oregon, 
Idaho.  Washington.  Alaska) 


Division  Offices 

Alabama.  441  High  Street  Montgomery.  AL 

36104-4684.  7:45  a.m.-«:30  p.m.  CT. 
Alaska.  Federal  Building.  70S  West  Ninth 

Street.  Room  851.  P.O.  Box  21648.  Juneau. 

AK  99802-1648.  7:30  a.m.-&a0  psa.  Alaska 

Time. 
Arizona,  234  North  Central  Avenue.  Suite  330. 

Phoenix,  A2  85004.  7:30  a.m.-4:15  p.m.  MX. 
Arkansas,  Room  3128,  Federal  Office 

Building,  700  West  Capitol  Avenue,  Little 

Rock,  AR  72201-3298.  7:45  a.m.-4;15  p.m. 

CT. 
California,  Federal  Building.  Second  Floor, 

801 1  Street,  Sacramento,  CA  95814. 7:45 

a.m.-4J0  p.m.  PT. 
Colorado,  555  Zang  Street.  Reom  250. 

Lakewood,  CO  80228.  7:45  a.m.-4:15  p.m. 

MT. 
Connecticut,  Abraham  A.  Ribicoff  Federal 

BuiMing,  450  Mahi  Street,  Room  635, 

Hartford,  CT  08103.  7:30  a.m.^:00  p.m.  ETT. 
Delaware.  Federal  Office  Building,  Room 

2101,  300  South  New  Street.  Dover,  DE 

19901-672a  7:45  •.m.-4:15  p.m.  ET. 
District  of  Cohnnbia.  Nassif  Building.  Room 

6320,  400  Seventh  Street,  SW..  Washington, 

DC  20590.  7:30  a.m.-4:00  p.m.  ET. 
Florida,  227  North  Brcmougb  Street.  Room 

2015,  Tallahassee.  FL  32301.  7:30  a.m.-4:00 

p.m.  ET. 
Georgia,  Suite  30a  1720  Peachtree  Road. 

NW.,  Atlanta.  GA  30367.  7fl0  a.m.-4«0  p.m. 

ET. 
Hawaii.  Prince  Jonah  Kuhio  Kalanianaole 

Federal  Building,  300  Ala  Moana 

Boulevard.  Room  3202,  Honohilu.  HI  9685a 

(Duty  Hours)  7:30  a.ro.-4:00  p.m.  HST. 
Idaha  3010  W.  State  Street.  Boise.  ID  83703. 

7:30  ajn.-4:30  p.m.  MT. 
Illinois.  320  West  Washington  Street.  Room 

700,  Springfield,  IL  82701.  7:30  a.m.-4:15 

p.m.  CT. 
Indiana,  575  N.  Pemwylvania  Street,  Room 

254,  Indianapolis.  IN  46204.  7:30  a.m.-4:00 

p.m.  Eastern  Standard  Time. 
Iowa,  105  Sixth  Street,  Ames,  lA  50010.  7:45 

a.m.-4:30  p.m.  CT.  Mailing  address:  P.O. 

Box  627. 
Kansas.  444  SE  Quincy  Street.  Room  240. 

Topeka.  KA  66683.  7:45  a.m.-4:15  p.m.  CT. 
Kentucky.  John  C  Watts  Federal  Building  and 

U.S.  Courthouse.  330  West  Broadway. 

Frankfort.  KY  40602.  &00  a.m.-4:45  p.m.  ET. 

Mailing  address:  P.O.  Box  536. 
Louisiana.  Federal  Building.  Room  239,  750 

Florida  Street  Baton  Rouge.  LA  70801.  7:30 

a.m.-4:00  p.m.  CT.  Mailing  address:  P.O. 

Box  3929.  Baton  Rouge.  LA  70821. 
Maine.  Edmund  S.  Muskie  Federal  Building, 

U.S.  Post  OfTice,  Room  614. 40  Western 


Avenue,  Augusta,  ME  04330.  7:30  a.m.-4K)0 

p.m.  ET. 
Maryland,  The  Rotunda,  Suite  220,  711  West 

40th  Street,  Baltimore,  MD  21211.  7:45  a.m.- 

4:15  p.m.  ET. 
Massachusetts,  Transportation  Systems 

Center,  55  Broadway.  10th  Floor. 

Cambridge,  MA  02142.  7:45  a.m.-4:15  p.m. 

ET. 
Michigan.  Federal  Building,  315  West  Allegan 

Street  P.O.  Box  10147,  Room  211.  Lansing. 

MI  48901.  8.-00  a.m.-4:45  p.m.  ET. 
Minnesota.  Metro  Square  Building.  Suite  490. 

Seventh  &  Robert  Streets.  St.  Paul,  MN 

55101. 7:30  a.m.-4«)  p.m.  CT. 
Mississippi,  666  North  Street  Suite  105. 

Jackson.  MS  39202-3199.  7:45  a.m.-4:15  p.m. 

CT. 
Missouri,  200  Adams  Street,  Jefferson  City, 

MO  65102.  7:45  a.m.-4:15  p.m.  CT.  Mailing 

address:  P.O.  Box  17B7. 
Montana.  Federal  Office  Building,  301  South 

Park.  Drawer  10056.  Helena.  MT  59828- 

0056.  7-JJO  a.m.-4UX)  p.m.  MT. 
Nebraska.  Federal  Building.  Room  487. 100 

Centennial  Mall  North.  Lincoln.  NE  68508- 

3851.  7:45  a.m.-4:15  p.m.  CT. 
Nevada,  1535  Hot  Springs  Road.  Suite  100, 

Carson  City,  NV  89701-0002.  7:45  8.m.-4:30 

p.m.  PT. 
New  Hampshire,  Federal  Building.  55 

Pleasant  Street  Room  219.  Concord.  NH 

03301.  7:30  a.m.^:00  p.m.  EST. 
New  Jersey,  Suburban  Square  Building,  25 

Scotch  Road,  Second  Floor,  Trenton,  NJ 

08628-2595.  &00  a.m.-4J0  p.m.  ET. 
New  Mexico,  117  US.  Court  House.  Post 

Office  Box  1068,  Santa  Fe.  NM  87504.  7:30 

a.m.-4:00  pjn.  MT. 
New  York.  Leo  W.  O'Brien  Federal  Building. 

Ninth  Floor.  Clinton  Avenue  and  North 

Pearl  Street,  Albany.  NY  12207.  7:30  a.m.- 

4:00  p.m.  ET. 
North  Carolina.  310  New  Bern  Avenue.  P.O. 

Box  26806.  Raleigh.  NC  27611.  7:45  a.m.-4:15 

p.m.  ET. 
North  Dakota.  Federal  Building,  P.O.  Box 

1755.  Bismarck.  ND  58502.  7:45  a.m.-*:30 

p.m.  CT. 
Ohio.  200  North  High  Street.  Room  328, 

Columbus.  OH  43215  7:30  a.m.-4:15  p.m.  ET. 
Oklahoma,  Federal  Office  Building.  Room 

454.  200  N.W.  Fifth  Street.  Oklahoma  City. 

OK  73102.  8:00  a.m.^:30  p.m.  CT. 
Oregon,  The  Equitable  Center.  Suite  100.  530 

Center  Street,  NE..  Salem,  OR  97301.  7:45 

a.m.-4:30  p.m.  PT. 
Pennsylvania.  228  Walnut  Street.  Harrisburg. 

PA  17106.  8:00  a.m.-4:30  p.m.  ET.  Mailing 

address:  P.O.  Box  1086. 
Puerto  Rico.  Office  Number  150.  U.S. 

Courthouse  and  Federal  Building.  Carlos 

Chardon  Street,  Hato  Rey,  PR  00918.  7;30 

a.m.-4:00  p.m.  Atlantic  Standard  Time. 
Rhode  Island.  380  Westminster  Mall.  Fifth 

Floor.  Providence.  Rl  02903.  7:45  a.m.-4:15 

p.m.  ET. 
South  Carolina.  Strom  Thurmond  Federal 


Building,  1835  Assembly  Street,  Suite  758, 

Columbia,  SC  29201.  7:45  a.m.-4;15  p.m.  ET. 
South  Dakota.  P.O.  Box  700,  Federal  Office 

Building,  Pierre,  SD  57501.  8:00  a.m.-4:30 

p.m.  CT. 
Tennessee.  Federal  Building.  U.S. 

Courthouse,  801  Broadway,  Room  A-926, 

Nashville,  TN  37203.  8:00  a.m.-4:30  p.m.  CT. 
Texas,  Room  826.  Federal  Office  Building.  300 

East  Eighth  Street  Austin.  TX  78701.  7:30 

a.m.-4:15  p.m.  CT. 
Utah,  Federal  Building.  125  South  State 

Street  Salt  Lake  City,  UT  84111.  7:45  a.m- 

4:30  p.m.  MT. 
Vermont  Federal  Building,  Montpelier,  VT 

05602.  7:30  a.m.-4:30  pjn.  ET.  Mailing 

address:  P.O.  Box  568. 
Virginia.  Federal  Building.  Tenth  Floor,  400 

North  Eighth  Street,  Richmond,  VA  23240. 

7:45  a.m.-4:15  p.m.  ET. 
Virgin  Islands.  U.S.  Federal  Building  and 

Courthouse.  Room  281.  Chariotte  Amalie. 

St.  Thomas.  Virgin  Islands  OOBOl.  Time: 

8:30-12:30  AST. 
Washington.  Evergreen  Plaza,  711  South 

Capitol  Way,  Suite  501,  Olympia,  WA 

98501.  7:30  a.m.-4:30  p.m.  PT. 
West  Virginia,  550  Eagan  Street,  Suite  .TOO 

Charieston.  WV  25301.  8:00  a.m.-4:30  p.m. 

ET. 
Wisconsin,  4502  Vernon  Boulevard,  Madison. 

Wl  53705-4905.  7:30  a.m.-4:15  p.m.  CT. 
Wyoming.  916  Evans  Avenue.  P.O.  Box  1127, 

Cheyenne.  WY  82003.  7:45  a.m.-4:30  pjn. 

MT. 

Direct  Federal  Divisions 

Division  Engineer,  Eastern  Direct  Federal 

Division.  1000  North  Glebe  Road. 

Arlington.  VA  22201.  7:45  a.m.— 4:15  p.m. 

ET. 
Division  Engineer,  Central  Federal  Division. 

P.O.  Box  25246.  Denver.  CO  80225.  7:45 

a.m. — 4:15  p.m.  MT. 
Division  Engineer,  Western  Direct  Federal 

Division,  610  East  Fifth  Street  Vancouver, 

WA  96661.  8:00  a.m.— 4:30  p  m.  PT. 

3.  Records  A  vailable  Through  Document 
Inspection  Facilities. 

(a)  The  following  records  are 
available  through  the  FHWA 
Headquarters  document  inspection 
facility: 

(1)  Final  opinions  (including 
concurring  and  dissenting  opinions,  if 
any)  and  orders  made  in  the 
adjudication  of  cases  and  issued  by  the 
Federal  Highvway  Administration; 

(2)  Any  policy  or  interpretation  issued 
by  the  Federal  Highway  Administration, 
including  any  policy  or  interpretation 
concerning  a  particular  factual  situation, 
if  that  policy  or  interpretation  can 
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reasonably  be  expected  to  have 
precedential  value  in  any  case  involving 
a  member  of  the  public  in  a  similar 
situation. 

(b)  The  following  records  are 
available  through  all  Federal  Highway 
Administration  document  inspection 
facilities: 

(1)  FHWA  Orders.  These  orders  are 
isssued  by  the  Federal  Highway 
Administration  and  used  primarily  to 
promulgate  internal  policy,  instructions, 
and  general  guidance. 

(2)  FHWA  Notices.  These  notices  aare 
issued  by  the  Federal  Highway 
Administration  and  contain  short  term 
instructions  or  information  which  is 
expected  to  remain  in  effect  for  a 
predetermined  period  of  time  normally 
not  to  exceed  one  year. 

(3)  FHWA  Bulletins.  These  bulletins 
are  issued  by  the  Federal  Highway 
Administration  and  are  used  to 
promulgate  one  time  announcements  or 
transmit  reports,  publications,  and  other 
similar  material. 

(4)  FHWA/NHTSA  Orders.  These  are 
orders  issued  jointly  by  the  Federal 
Highway  Administration  and  the 
National  Highway  Traffic  Safety 
Administration  and  contain  policies, 
procedures,  and  information  pertaining 
to  the  joint  administration  of  the  State 
and  Community  Highway  Safety 
Programs. 

(5)  Technical  Advisories.  These 
contain  permanent  or  long-lasting 
detailed  techniques  or  technical 
material  that  is  advisory  in  nature. 

(6)  FHWA  Manuals.  These  manuals 
are  issued  by  the  Federal  Highway 
Administration  and  contain  detailed 
procedures  relating  to  policies  and 
program  responsibilities.  They  include 
the  following: 

(i)  Federal-Aid  Highway  Program 
Manual.  This  Manual  contains  policies, 
procedures,  standards,  and  guides 
relating  to  the  administration  of  the 
Federal  Aid  Highway  Program  and  the 
Direct  Federal  Construction  Program. 

(ii)  Labor  Compliance  Manual. 

(iii)  Civil  Rights-Equal  Opportunity 
Manual. 

(iv)  Highway  Planning  Program 
Manual. 

(v)  Motor  Carrier  Safety  Manual. 

(vi)  Highway  Safety  Program  Manual. 

(vii)  Manual  on  Uniform  Traffic 
Control  Devices. 

(viii)  Standard  Specifications,  for 
Construction  of  Roads  and  Bridges  on 
Federal  Highway  Projects  FP-flS.  1985. 

(ix)  FP-79  Construction  Manual. 

(x)  Emergency  Relief  Disaster 
Assistance  Manual. 

These  Manuals  contain  details  of 
compliance  programs,  accident 


investigations,  enforcement  programs, 
and  interpretations. 

(7)  Highway  Safety  Standards.  These 
highway  related  standards,  issued  by 
the  Federal  Highway  Administration, 
apply  to  the  aspect  of  State  highway 
safety  programs  for  which  responsibility 
resides  in  the  Federal  Highway 
Administration  under  the  Highway 
Safety  Act  of  1966  and  delegations  of 
authority  by  the  Secretary  of 
Transportation. 

|8)  Motor  Carrier  Safety 
Administrative  Rulings. 

(9)  Motor  Carrier  Safety  Waivers 
From  Regulations  (including 
Handicapped  Driver  Waiver  Program). 

(10)  Indices  for  the  above  records. 

4.  Requests  for  Records  Under  Subpart  F 
of  this  Part 

Each  person  desiring  to  inspect  a 
record,  or  to  obtain  a  copy  thereof, 
should  submit  a  request,  in  writing  to 
the  appropriate  Federal  Highway 
Administration  official  at  the  address 
listed  in  paragraph  2  above.  If  it  is 
unknown  where  in  FHWA  the  recGrd{s) 
sought  may  be  found,  the  request  may 
be  submitted  to  the  FOIA  Program 
Officer,  at  the  address  given  in 
paragraph  2  above.  Each  request  is 
subject  to  the  appropriate  fee  prescribed 
in  Subpart  I  of  this  part. 

5.  Determinations  Not  To  Disclose 
Records 

The  FOIA  Program  Officer  in 
Washington  Headquarters  is  the  only 
official  authorized  to  deny  requests  for 
the  disclosure  of  records  for  any  Federal 
Highway  Administration  element,  both 
headquarters  and  field. 

6.  Reconsideration  of  Determinations 
Not  To  Disclose  Records  and  To  Deny 
Fee  Waivers 

Any  person  who  has  been  notified 
that  a  record  or  part  of  a  record  that  has 
been  requested  will  not  be  disclosed,  or 
that  a  request  for  a  fee  waiver  or 
reduction  will  not  be  granted,  may 
appeal,  in  writing,  to  the  Associate 
Administrator  for  Administration, 
Federal  Highway  Administration,  400 
Seventh  Street  SW.,  Washington,  DC. 
20590.  for  reconsideration  of  the 
determination.  The  decision  of  the 
Associate  Administrator  for 
Administration  is  administratively  final. 

Appendix  E — Federal  Railroad 
Administration 

J.  General. 

This  appendix  describes  the  document 
inspection  facility  of  the  Federal 
Railroad  Administration,  the  kinds  of 
records  that  are  available  for  public 
inspection  and  copying  at  that  facility. 


and  the  procedures  by  which  members 
of  the  public  may  make  requests  for 
identifiable  records. 

2.  Document  Inspection  Facility 

The  document  inspection  facility  is 
maintained  by  the  Executive  Director  of 
the  Federal  Railroad  Administration, 
Room  8212,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  This  facility  is 
open  to  the  public  8:30  a.m.  to  5:00  p.m., 
ET,  Monday  through  Friday,  except  for 
legal  public  holidays  and  other  special 
closings. 

3.  Records  A  vailable  at  the  Document 
Inspection  Facility 

The  following  records  are  maintained 
at  the  document  inpsection  facility: 

(a)  Any  material  issued  by  the  Federal 
Railroad  Administration  and  published 
in  the  Federal  Register,  including 
regulations. 

(b)  Final  opinions  (including 
concurring  and  dissenting  opinions,  if 
any)  and  orders  made  in  the 
adjudication  of  cases  and  issued  by  the 
Federal  Railroad  Administration. 
Included  are  opinions  and  orders  issued 
under  the  Safety  Appliance  Act.  Hours 
of  Service  Act,  Locomotive  Inspection 
Act.  Accident  Reports  Act,  and  the 
Federal  Railroad  Safety  Act  of  1970. 

(c)  Any  policy  or  interpretation  issued 
within  the  Federal  Railroad 
Administration,  including  any  policy  or 
interpretation  concerning  a  particular 
factual  situation,  if  that  policy  or 
interpretation  can  reasonably  be 
expected  to  have  precedential  value  in 
any  case  involving  a  member  of  the 
public  in  a  similar  situation. 

(d)  Subject  to  §  7.41(a)(3)  of  this  part, 
any  administrative  staff  manual  or 
instruction  to  staff,  issued  by  the 
Federal  Railroad  Administration,  that 
affects  any  member  of  the  public 
including  the  prescribing  of  any 
standard,  procedure,  or  policy  that, 
when  implemented,  requires  or  limits 
any  action  of  any  member  of  the  public 
or  prescribes  the  manner  of  performance 
of  any  activity  by  any  member  of  the 
public. 

(e)  Public  notice  of  pending 
administrative  actions. 

(f)  Office  of  Safety  Annual  Report. 

(g)  Accident/Incident  Bulletin, 
(h)  Rail-Highway  Grade-Crossing 

Bulletin. 

(i)  Summary  of  accidents  investigated 
by  the  Federal  Railroad  Administration. 

(j)  Certain  railroad  employee  fatalities 
investigated  by  the  Federal  Railroad 
Administration. 

(k)  Subject  to  §  7.69  of  this  part, 
documents  related  to  loans,  loan 
guarantees,  or  grant  programs 
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condHCted  by  the  Federal  Railroad 
Administration. 

(1)  An  index  to  the  material  descritwd 
in  (a)  through  (d).  The  records  and  the 
index  may  be  inspected  at  the  facility 
without  charge.  Copies  of  records  may 
be  obtained  upon  payment  of  fees 
prescribed  in  Subpart  I  of  this  part. 

4.  Requests  for  Identifiable  Records 
Under  Subpart  F  of  this  Part 

Each  person  desiring  to  inspect  a 
record,  or  to  obtain  a  copy  thereof, 
should  submit  a  request  in  writing  to  the 
Executive  Director.  Federal  Railroad 
Administration,  Room  8212. 400  Seventh 
Street,  SW..  Washington,  DC  20590. 
Each  request  should  be  accompanied  by 
a  signed  authorization  to  conduct  the 
search  and  agreement  to  pay  any  costs 
incurred.  Requester  will  be  notified 
when  it  is  estimated  that  the  fee  will 
likely  exceed  $25.  Prepayment  may  be 
required  before  delivery  is  made. 

5.  Reconsideration  of  Department  Not 
To  Disclose  Records  and  To  Deny  Fee 

Waivers. 

Any  person  who  has  been  notified 
that  a  record  or  part  of  a  record  that  has 
been  requested  will  not  be  disclosed  or 
that  a  request  for  a  fee  waiver  or 
reduction  will  not  be  granted,  either  in 
whole  or  in  part,  may  appeal,  in  writing, 
to  the  Federal  Railroad  Administrator. 
400  Seventh  Street,  SW.,  Washington. 
DC  20590  for  reconsideration  of  that 
determination.  The  decision  of  the 
Federal  Railroad  Administrator  is 
administratively  Tmal. 

Appendix  F — National  Highway  Traffic 
Safety  AdministratioD 

1.  General.  This  appendix  describes 
the  document  inspection  facilities  of  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA),  the  kinds  of 
records  that  are  available  for  inspection 
and  copying  at  these  facilities,  and  the 
procedures  by  which  members  of  the 
public  may  make  requests  for 
identifiable  records. 

2.  Document  inspection  facilities. 
Document  inspection  facilities  are 
maintained  for  NHTSA  Headquarters 
and  each  NHTSA  regional  office.  Unless 
otherwise  noted,  these  facilities,  which 
are  located  at  the  following  addresses, 
are  open  to  the  public  from  7:45  a.m.  to 
4:15  p.m.  local  time,  Monday  through 
Friday,  except  legal  public  holidays  and 
other  special  closings. 

Washington  Headquarters 

National  Highway  Traffic  Safely 
Administration.  Technical  Reference 
Division.  Room  5100.  400  Seventh  Street. 
SW..  Washington,  DC  20590.  Hours  of 
operation  are  8:00  a.m.  to  4:00  p.m.  ET. 


National  Highway  Traffic  Safety 
Adminislration.  Technical  Reference 
Division,  Docket  Section  Room  5109,  400 
Seventh  Street.  SW..  Washington.  [X: 
20690.  (Material  covered  by  paragraph 
3(a)(8)  of  this  Appendix  only).  Hour*  of 
operation  are  8HX)  ajn.  to  4K)0  p.m.  ET. 

National  Highway  Traffic  Safety 
Administration.  Office  of  Management  and 
Data  Systems  (OMDS).  Room  523&  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  (Material  covered  by  paragraphs 
3(a)  (9)  and  (10)  of  this  Appendix  only). 
Hours  of  operation  are  8:00  a.m.  to  4:00  p.m. 
ET. 

Regional  Offioas 

Region  1 — Regional  Administrator,  NHTSA. 
Transportation  Systems  Center.  Kendall 
Square.  Code  903.  Cambridge,  MA  0214Z. 
(Connecticut.  Maine.  Massachusetts.  New 
Hampshire,  Rhode  Island,  and  Vermont) 

Region  li — Regional  Administrator.  NHTSA. 
222  Mamaroneck  Avenue.  Suite  204,  White 
Plains,  New  York  10605.  (New  York,  New 
Jersey.  Puerto  Rico,  and  Virgin  Islands) 

Region  UI — Regional  Administrator,  NHTSA. 
Airport  Plaza  Building.  793  Elkridge 
Landing  Road.  Room  D-203.  Linthicum.  MD 
21090.  Hours  of  operation  are  8:00  a.m.  to 
4J0  p.m.  ET.  (Delaware,  District  of 

'    Columbia.  Maryland.  Pennsylvania, 
Virginia,  and  West  Virginia) 

Region  IV — Regional  Administrator,  NHTSA. 
Suite  501. 1720  PeachU^e  Road  NW., 
Atlanta.  GA  30309.  (Alabama.  Florida. 
Georgia,  Kentucky,  Mississippi,  North 
Carolina.  South  Carolina,  and  Tennessee) 

Region  V — Regional  Administrator,  NHTSA. 
18209  Dixie  Highway,  Homewood.  IL  60430. 
Hours  of  operation  are  8:00  a.m.  to  4  JO  p.m. 
CT.  (Illinois,  Indiana,  Michigan.  Ohio, 
Minnesota,  and  Wisconsin) 

Region  VI — Regional  Administrator.  NHTSA. 
Room  8A38,  819  Taylor  Street.  Fort  Worth. 
TX  76102.  Hours  of  operation  are  a-00  a.m. 
to  4:30  p.m.  CT.  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas] 

Region  VII— Regional  Administrator,  NHTSA. 
P.O.  Box  412515.  Kansas  City,  MO  64141. 
(Iowa.  Kansas,  Missouri,  and  Nebraska) 

Region  VIU — Regional  Administrator, 
NHTSA.  555  Zang  Street,  Fourth  Floor, 
Denver.  CO  80228.  (Colorado,  Montana, 
North  Dakota.  South  Dakota.  Utah,  and 
Wyoming) 

Region  IX — Regional  Administrator,  NHTSA. 
211  Main  Street,  Suite  1000.  San  Francisco, 
CA  94105.  (American  Samoa.  Arizona. 
California.  Guam.  Hawaii,  and  Nevada) 

Region  X — Regional  Administrator.  NHTSA. 
3140  lackson  Federal  Building.  Seattle. 
Washington  96174.  Hours  of  operation  are 
8:00  a.m.  to  4:30  p.m.  PT.  (Alaska,  Idaho, 
Oregon,  and  Washington) 

3.  Records  A  va liable  at  Document 
Inspection  Facilities 

(a)  Certain  documents  not  in  the 
custody  of  the  document  inspection 
facility  (for  example,  current  defect 
investigations)  may  be  reviewed  there, 
but  only  if  they  are  requested  in 
advance.  The  following  records  are 


available  at  the  NHTSA  Headquarters 
document  inspection  facility: 

(1)  Final  opinions  and  orders  made  in 
the  adjudication  of  cases  and  issued  by 
the  National  Highway  Traffic  Safety 
Administration. 

(2)  NHTSA  test  reports  that  assess 
manufacturer's  compliance  with  Federal 
Motor  Vehicle  Safety  Standards. 

(3)  Investigative  reports  concerning 
compliance  with  standards  and  possible 
safety-related  defects. 

(4)  Summaries  and  detailed  reports  of 
motor  vehicle  recall  campaigns. 

(5)  Consumers'  complaint  letters 
regarding  motor  vehicles. 

(6)  Contractors'  technical  reports 
documenting  the  results  of  research 
performed  for  NHTSA  pursuant  to 
contract. 

(7)  Multidisciplinary  case  studies  on 
the  causes  of  selected  motor  vehicle 
accidents. 

[8]  Rulemaking  actions  including 
comments  and  informal  interpretations 
and  opinions  concerning  provisions  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 
the  Highway  Safety  Act  and  regulations 
and  standards  issued  thereunder  which 
have  been  given  to  members  of  the 
public  by  National  Highway  Traffic 
Safety  Administration  officials. 

(9)  NHTSA  Orders.  These  orders  are 
issued  by  the  National  Highway  Traffic 
Safety  Administration  and  contain 
policy,  instructions,  and  general 
procedures. 

[10)  NHTSA  Notices.  These  notices 
are  issued  by  the  National  Highway 
Traffic  Safety  Administration  and 
transmit  one-time  or  short-term 
announcements  or  temporary  directives 
(1  year  or  less]. 

(b)  The  following  records  are 
available  at  all  NHTSA  document 
inspection  facilities: 

(1)  Motor  Vehicle  Safety  Standards. 
These  standards,  issued  by  the  National 
Highway  TrafHc  Safety  Administration, 
apply  to  new  motor  vehicles  and 
equipment  thereon. 

(2)  Highway  Safety  Standards.  These 
standards,  issued  by  the  National 
Highway  Traffic  Safety  Administration, 
apply  to  State  highway  safety  programs. 

(3)  State  Highway  Programs.  Reports 
on  State  highway  programs  presenting 
the  proposed  implementation  of  Federal 
Highway  Standards  on  an  annual  and 
long-range  basis.  These  reports  are 
available  at  the  NHTSA  Headquarters 
document  inspection  facility  and  the 
appropriate  Regional  Administrator's 
Office. 

4.  Requests  for  records  under  Subpart 
F  of  this  part.  Persons  wishing  to  inspect 
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a  record,  or  to  obtain  a  copy  thereof, 
should  submit  a  request  in  writing  to  the 
NHTSA  facility  in  which  such  record  is 
located.  If  the  records  are  located  at 
Washington  Headquarters,  requests 
should  be  sent  to  Director.  Executive 
Secretariat,  NHTSA.  Room  5221,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  If  the  records  are  located  in  a 
regional  office,  requests  should  be  sent 
to  the  appropriate  inspection  facility. 

5.  Reconsideration  of  determinations 
not  to  disclose  records  and  to  deny  fee 
waivers.  Any  person  who  has  been 
notified  that  a  record  or  part  of  a  record 
that  has  been  requested  will  not  be 
disclosed  or  that  a  request  for  a  fee 
waiver  or  reduction  will  not  be  granted, 
either  in  whole  or  in  part,  may  appeal  in 
writing,  to  the  Associate  Administrator 
for  Administration.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW..  Washington,  DC 
20590. 

6.  The  fee  for  a  search  for  a  record  or 
records  identified  by  class  or  subject  is 
pursuant  to  §  7.95  of  this  part. 

Appendix  G — Urban  Mass 
Transportation  Administration 

;.  General 

This  appendix  describes  the  document 
inspection  facilities  of  the  Urban  Mass 
Transportation  Administration  (UMTA), 
the  kind  of  records  that  are  available  for 
public  inspection  and  copying  at  these 
facilities,  and  the  procedures  by  which 
members  of  the  public  may  make 
requests  for  identifiable  records. 

2.  Document  Inspection  Facilities 

Document  inspection  facilities  are 
maintained  at  the  Urlian  Mass 
Transportation  Administration 
Headquarters  and  each  UMTA  regional 
office.  Except  for  legal  public  holidays 
and  other  special  closings,  these 
facilities  are  open  to  the  public.  Monday 
through  Friday,  at  the  prescribed  times 
and  locations: 

Washin)>ton  Headquarters 

llrli.m  Miiss  TransporlHtioii  Administration. 
Offiuf  of  Piililic  Affairs.  Room  9314.  400 
Seventh  Street,  SW..  Washington,  t)C 
20590.  (Working  hours— B:30  H.m.-5:00  p.m. 
FH). 

Regional  OfHces 

Region  I — Regional  Administrnlor.  UMTA. 

Transportation  Systems  Center,  Kendall 

Square.  55  Broadway.  Suite  920, 

Cambridge.  MA  02142.  8:30  a.m.-6:00  p.m. 

ET.  (Connecticut.  Maine.  Massachusetts. 

New  Hampshire.  Rhode  Island,  and 

Vermont) 
Region  II — Regional  Administrator,  UMTA. 

26  Federal  Plaza.  Suite  14-110,  New  York. 

NY  10278.  8:30  a.m.-5.-00  p.m.  ET.  (New 

Jersey  and  New  York) 


Region  III — Regional  Administrator.  UMTA. 

841  ChesUiut  Street.  Suite  714.  Philadelphia. 

PA  19107.  8.-00  a.m.-5:00  p.m.  ET. 

(Delaware,  District  of  Columbia.  Maryland. 

Pennsylvania.  Virginia,  and  West  Virginia] 
Region  IV — Regional  Administrator,  UMTA. 

1720  Peachtree  Road.  NW..  Suite  400, 

Atlanta,  GA  30309.  8:30  a.m.-5«)  p.m.  ET. 

(Alabama.  Florida,  Georgia.  Kentucky. 

Mississippi.  North  Carolina,  South 

Carolina,  Tennessee,  and  Puerto  Rico) 
Region  V — Regional  Administrator,  UMTA, 

300  S.  Wacker  Drive.  Suite  1720.  Chicago, 

IL  60606.  8:30  a.ra.-5:00  p.m.  CT.  (Illinois. 

Indiana.  Michigan,  Ohio,  and  Wisconsin) 
Region  VI — Regional  Administrator,  UMTA. 

819  Taylor  Street.  Suite  9A32.  Ft.  Worth. 

TX  76102.  8:00  a.m.-5:00  p.m.  CT. 

(Arkansas.  Louisiana.  New  Mexico. 

Oklahoma,  and  Texas) 
Region  VII — Regional  Administrator.  UMTA. 

6301  Ruckhill  Road.  Suite  100.  Kansas  City, 

MO  64131.  8:30  a.m.-5:00  p.m.  CT.  (Iowa. 

Kansas,  Missouri,  and  Nebraska) 
Region  VIII — Regional  Administrator,  UMTA, 

1050 17th  Street,  Suite  1822  Prudential 

Plaza,  Denver,  CO  80285.  8:30  a.m.-5:00 

p.m.  MT.  (Colorado,  Montana.  North 

Dakota.  South  Dakota.  Utah,  and 

Wyoming) 
Region  IX — Regional  Administrator,  UMTA. 

211  Main  Street.  Room  1160.  San  Francisco. 

CA  94105.  8:30  a.m.-5:00  p.m.  PT.  (Nevada, 

California,  Arizona,  Hawaii,  and  Guam) 
Region  X — Regional  Administrator,  UMTA. 

915  Second  Avenue.  Suite  3142.  Seattle. 

WA  98174.  8K)0  a.m.-4:30  p.m.  PT.  (Alaska. 

Idaho,  Oregon,  and  Washington) 

3.  Records  A  vailable  at  the  Document 
Inspection  Facilities 

The  following  records  are  located  at 
the  document  inspection  facilities: 

(a)  P'inal  opinions  (including 
concurring  or  dissenting  opinions)  and 
orders  made  in  the  adjudication  of  cases 
and  issued  by  the  Office  of  the 
Secretary. 

(b)  Any  policy  or  interpretation  issued 
by  the  Urban  Mass  Transportation 
Administration,  including  any  policy  or 
interpretation  concerning  a  particular 
factual  situation,  if  that  policy  or 
interpretation  can  reasonably  be 
expected  to  have  precedential  value  in 
any  case  involving  a  member  of  the 
public  in  a  similar  situation. 

(c)  Any  administrative  staff  manual  or 
instruction  to  staff,  issued  by  the  Urban 
Mass  Transportation  Administration 
that  affects  any  member  of  the  public, 
including  the  prescribing  of  any 
standard,  procedure,  or  policy  that 
when  implemented,  requires  or  limits 
any  action  of  any  member  of  the  public 
or  prescribes  the  manner  of  performance 
of  any  activity  by  any  member  of  the 
public. 

(d)  An  index  to.  and  copies  of,  the 
internal  and  external  directives  of  the 
Urban  Mass  Transportation 
Administration.  The  records  and  the 
index  may  be  inspected  without  charge. 


Copies  of  records  may  be  obtained  upon 
payment  of  the  fee  prescribed  in  Subpart 
1  of  this  part. 

(e)  Any  proposed  or  final  regulation 
issued  by  the  Urban  Mass 
Transportation  Administration  and  any 
docket  materials  regarding  these 
regulations.  Public  dockets  for 
rulemakings  are  kept  by  the  Docket 
Clerk,  Room  9223,  and  are  available  for 
public  inspection  and  copying. 

4.  Requests  for  Identifiable  Records 
Under  Subpart  F  of  This  Part 

Each  person  desiring  to  inspect  a 
record  or  to  obtain  a  copy  thereof, 
should  submit  the  request  in  writing  to 
the  Director  of  Public  Affairs,  Urhnn 
Mass  Transportation  Administralion. 
Room  9314.  Department  of 
Transportation  Building  (Nassif 
Building).  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  Each  request 
should  be  accompanied  by  a  signed 
authorization  to  conduct  the  search  and 
agreement  to  pay  any  costs  incurred,  as 
provided  in  49  CFR  Part  7.  The  requester 
may  stipulate  a  maximum  fee  which  he 
or  she  will  pay.  Prepayment  may  be 
required  if  authorized  by  49  CFR  Part  7. 

5.  Reconsideration  of  Determinations 
Not  To  Disclose  Records  and  To  Deny 
Fee  Waivers 

Any  person  who  has  been  notified 
that  a  record  or  part  of  a  record  will  not 
be  disclosed  or  that  a  request  or  a  fee 
waiver  or  reduction  will  not  be  granted, 
either  in  whole  or  in  part,  may  appeal,  in 
writing,  to  the  Deputy  Administrator, 
Urban  Mass  Transportation 
Administration.  Room  9328,  400  Seventh 
Street.  SW..  Washington.  DC  20590.  for 
reconsideration  of  that  determination. 
The  decision  of  the  Deputy 
Administrator  is  administratively  final. 

Appendix  H — Saint  Lawrence  Seaway 
Development  Corporation 

1.  General.  This  appendix  describes 
the  document  inspection  facility  of  the 
Saint  Lawrence  Seaway  Development 
Corporation,  the  kinds  of  records  that 
are  available  for  public  inspection  and 
copying  at  that  facility,  and  the 
procedures  by  which  members  of  the 
public  may  make  requests  for 
identifiable  records. 

2.  Document  inspection  facility.  The 
document  inspection  facility  of  the  Saint 
Lawrence  Seaway  Development 
Corporation  is  maintained  at  its 
operations  headquarters  building  in 
Massena.  New  York.  This  facility  is 
open  to  the  public  during  regular 
working  hours  (8:00  a.m.  to  4:30  p.m.  ET). 

3.  Records  available  at  the  document 
inspection  facility.  The  following 
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records  are  maintained  at  the  document 
inspection  facility: 

(a)  Final  opinions  (including 
concurring  and  dissenting  opinions,  if 
any)  and  orders  made  in  the 
adjudication  of  cases  and  issued  by  the 
Saint  Lawrence  Seaway  Development 
Corporation. 

(b)  Any  policy  or  interpretation  issued 
by  the  Saint  Lawrence  Seaway 
Development  Corporation,  including  any 
policy  or  interpretation  concerning  a 
particular  factual  situation,  if  that  policy 
or  interpretation  can  reasonably  be 
expected  to  have  precedential  value  in 
any  case  involving  a  member  of  the 
public  in  a  similar  situation. 

(c)  Any  Administrative  staff  manual 
or  instruction  to  staff,  issued  by  the 
Saint  Lawrence  Seaway  Development 
Corporation,  that  affects  any  member  of 
the  public,  including  the  prescribing  of 
any  standard,  procedure  or  policy  that, 
when  implemented,  requires  or  limits 
any  action  of  any  member  of  the  public 
or  prescribes  the  manner  of  performance 
of  any  activity  by  any  member  of  the 
public. 

(d)  An  index  to  the  material  described 
in  (a)  through  (c).  The  records  and  the 
index  may  be  inspected  at  the  facility 
without  charge.  Copies  of  records  may 
be  obtained  upon  payment  of  fee 
prescribed  in  Subpart  I  of  this  part. 

4.  Requests  for  identifiable  records 
under  Subpart  F  of  this  part.  Each 
person  desiring  to  inspect  a  record,  or  to 
obtain  a  copy  thereof  should  submit  a 
request  in  writing  to  the  Comptroller, 
Office  of  Finance/ Administration,  Saint 
Lawrence  Seaway  Development 
Corporation,  180  Andrews  Street, 
Massena,  New  York  13662. 

5.  Any  person  who  has  been  notified 
that  a  record  will  not  be  disclosed;  and 
any  person  who  has  been  notified  that 
his  or  her  request  for  a  fee  waiver,  in 
whole  or  in  part,  cannot  be  granted,  may 
apply,  in  writing,  to  the  Administrator, 
Saint  Lawrence  Seaway  Development 
Corporation,  Post  OfTice  Box  44090, 
Washington.  DC  20G2ft-4090.  for 
reconsideration  of  the  request.  The 
decision  of  the  Administrator  is 
administratively  Hnal. 

Appendix  I — Maritime  Administration 

1.  General.  This  appendix  describes 
the  location  and  hours  of  operation  of 
the  document  inspection  facility  of  the 
Maritime  Administration  (MARAD),  the 
kinds  of  records  that  are  available  for 
public  inspection  and  copying  at  that 
facility,  and  the  procedures  by  which 
members  of  the  public  may  make 
requests  for  reasonably  described 
records. 

2.  Document  inspection  facility.  The 
document  inspection  facility  for 


MARAD  is  maintained  in  Room  7300  of 
the  Department  of  Transportation 
Building.  400  Seventh  Street  SW., 
Washington.  DC  20590.  The  facility  is 
open  to  the  public  between  9:30  a.m.  and 
4:30  p.m.  eastern  time.  Monday  through 
Friday,  except  legal  public  holidays  and 
other  special  closings. 

3.  Records  available  at  the  document 
inspection  facility.  The  following 
records  are  maintained  at  the  document 
inspection  facility: 

(a)  Any  material  issued  by  MARAD 
and  published  in  the  Federal  Register, 
including  regulations,  for  the  most 
recent  five  years. 

(b)  Opinions,  decisions,  and  orders  of 
the  Maritime  Administrator/MARAD 
and  of  the  Maritime  Subsidy  Board 
(including  concurrences  and  dissents,  if 
any). 

(c)  Any  policy  or  interpretation  issued 
by  MARAD,  including  any  policy  or 
interpretation  concerning  a  particular 
factual  situation,  if  that  policy  or 
interpretation  can  reasonably  be 
expected  to  have  precedential  value  in 
any  case  involving  a  member  of  the 
public  in  a  similar  situation. 

(d)  Any  administrative  staff  manual  or 
instruction  to  staff,  issued  by  MARAD. 
that  affects  any  member  of  the  public, 
including  the  prescribing  of  any 
standard,  procedure,  or  policy  that, 
when  implemented,  requires  or  limits 
any  action  of  any  member  of  the  public 
or  prescribes  the  manner  of  performance 
of  any  activity  by  any  member  of  the 
public  as  described  in  Subpart  Eof  this 
part. 

(e)  An  index  of  the  records  described 
in  (b)  through  (d). 

4.  Requests  for  reasonably  described 
records  under  Subpart  F  of  this  part. 
Each  person  desiring  to  inspect  a  record, 
or  to  obtain  a  copy  thereof,  should 
submit  a  request  in  writing  to  the 
Freedom  of  Information  Officer, 
Maritime  Administration,  Room  7300, 
400  Seventh  Street,  NW.,  Washington, 
DC  20590.  Each  request  should  t>e 
accompanied  by  a  signed  authorization 
to  conduct  the  search  and  agreement  to 
pay  any  costs  incurred.  Prepayment  may 
be  required  before  delivery  is  made.  The 
requester  may  stipulate  a  maximum  fee 
which  he  or  she  will  pay. 

5.  The  official  having  authority  to 
make  determinations  on  requests, 
pursuant  to  the  Freedom  of  Information 
Act,  is  the  Freedom  of  Information 
Officer  or  an  appropriate  designee. 

6.  Appeal  of  determination  not  to 
disclose  records  and/or  waive  fees.  Any 
person  who  has  been  notified  that  a 
record  or  part  of  a  record  that  has  been 
requested  will  not  be  disclosed,  or  that  a 
request  for  a  fee  waiver  or  reduction 
will  not  be  granted,  either  in  whole  or  in 


part,  may  appeal  in  writing  to  the 
Maritime  Administrator.  Maritime 
Administration,  Room  7206.  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  The 
decision  of  the  Maritime  Administrator 
is  administratively  Hnal. 

Appendix  J — Research  and  Spedad 
Programs  Administration 

1.  General 

This  appendix  describes  the  document 
inspection  facilities  of  the  Research  and 
Special  Programs  Administration 
(RSPA).  the  kinds  of  records  that  are 
available  for  inspection  and  copying  at 
these  facilities,  and  the  procedures  by 
which  members  of  the  public  may  make 
requests  for  reasonably  described 
records. 

2.  Document  Inspection  Facilities 

Document  inspection  facilities  are 
maintained  at  the  RSPA  Headquarters 
Office,  the  Office  of  Hazardous 
Materials  Transportation  (OHMT),  the 
Office  of  Pipeline  Safety  (OPS),  the 
Office  of  Aviation  Information 
Management  (OAIM),  and  the 
Transportation  Systems  Center  (TSC)  in 
Cambridge,  Massachusetts.  These 
facilities  are  open  to  the  public  from  9:00 
a.m.  to  4:30  p.m.  ET,  Monday  through 
Friday,  except  legal  public  holidays  and 
other  special  closings,  at  the  following 
locations: 

RSPA  Headquarters 

Freedom  of  Information  Officer,  Research 
and  Special  Programs  Administration,  Room 
8406.  400  Seventh  Street,  SW.,  Washington, 
DC  20590. 

Office  of  Hazardous  Materials 
Transportation.  DHM-50.  Room  8424,  400 
Seventh  Street,  SW..  Washington,  DC  20590. 

Office  of  Pipeline  Safety.  DPS-1,  Room 
8417,  400  Seventh  Street,  SW.,  Washington. 
DC  20590. 

Office  of  Aviation  Information  Management 

Chief  of  Data  Services  Branch,  Data 
Requirements  and  Public  Reports  Division. 
Room  4201.  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

Transportation  Systems  Center 

Pubhc  Information  Officer,  Transportation 
Systems  Center.  55  Broadway.  Kendall 
Square,  Cambridge,  MA  02142. 

3.  Records  Available  Through  Document 
Inspection  Facilities 

(a)  The  following  records  are 
available  through  the  RSPA 
Headquarters  document  inspection 
facility:  , 

(1)  Final  opinions  (including 
concurring  and  dissenting  opinions,  if 
any)  and  orders  made  in  the 
adjudication  of  cases  and  issued  by  the 
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Research  and  Special  Programs 
Administralion. 

(2)  Any  policy  or  interpretation  issued 
by  the  Research  and  Special  Programs 
Administration,  including  any  policy  or 
interpretation  concerning  a  particular 
factual  situation,  if  that  policy  or 
interpretation  can  reasonably  be 
expected  to  have  precedential  value  in 
any  case  involving  a  member  of  the 
public  in  a  similar  situation. 

(3)  Any  administrative  staff  manual  or 
instruction  to  staff,  issued  by  the 
Research  and  Special  Programs 
Administration,  that  affects  any  member 
of  the  public,  including  the  prescribing 
of  any  standard,  procedure,  or  policy 
that,  when  implemented,  requires  or 
limits  any  action  of  any  member  of  the 
public  or  prescribes  the  manner  of 
performance  of  any  activity  by  any 
member  of  the  public. 

(4)  RSPA  Orders.  RSPA  orders  are 
issued  by  the  Research  and  Special 
Programs  Administration  and  are  used 
primarily  to  promulgate  internal  RSPA 
policy,  instructions,  and  general 
guidance. 

(5)  RSPA  Notices.  RSPA  notices  are 
issued  by  the  Research  and  Special 
Programs  Administration  and  contain 
short-term  instructions  or  information 
which  is  expected  to  remain  in  effect  for 
less  than  90  days  or  for  a  predetermined 
period  of  time  normally  not  to  exceed 
one  year. 

(6)  Indices  to  the  material  described  in 
(1)  through  (5). 

(b)  The  following  records  are 
available  through  the  Materials 
Transportation  Bureau  document 
inspection  facility: 

(1)  Final  opinions  (including 
concurring  and  dissenting  opinions,  if 
any)  and  orders  made  in  the 
adjudication  of  cases  and  issued  by  the 
Materials  Transportation  Bureau. 

(2)  Any  policy  or  interpretation  issued 
by  the  Research  and  Special  Programs 
Administration,  including  any  policy  or 
interpretation  concerning  a  particular 
factual  situation,  if  that  policy  or 
interpretation  can  reasonably  be 
expected  to  have  precedential  value  in 
any  case  involving  a  member  of  the 
public  in  a  similar  situation. 

(3)  Any  administrative  staff  manual  or 
instruction  to  staff,  issued  by  the 
Materials  Transportation  Bureau,  that 
affects  any  member  of  the  public 
including  the  prescribing  of  any 
standard,  procedure,  or  policy  that, 
when  implemented,  requires  or  limits 
any  action  of  any  member  of  the  public 
or  prescribes  the  manner  of  performance 
of  any  activity  by  any  member  of  the 
public. 

(4)  Indices  to  the  material  described  in 
{!)  through  (3). 


(c)  The  following  records  are 
available  through  the  Data  Services 
Branch  of  the  Office  of  Aviation 
Information  Management's  inspection 
facility: 

(1)  Air  Carrier  Forms  41, 183,  217,  251, 
291,  296-R.  298C,  ICAO  Supplemental 
Reports  and  ER-586  and  Origination  and 
Destination  outputs  which  are 
maintained  as  a  data  base  and  reference 
source. 

(d)  The  following  records  are 
available  through  the  Transportation 
Systems  Center  document  inspection 
facility: 

(1)  RSPA  Orders.  (Described  in 
paragraph  (a)(4)  above). 

(2)  RSPA  Notices.  (Described  in 
paragraph  (a)(5)  above). 

(3)  TSC  Orders.  TSC  orders  are  issued 
by  the  Transportation  Systems  Center 
and  are  used  primarily  to  promulgate 
internal  TSC  policy,  instructions,  and 
general  guidance. 

(4)  TSC  Notices.  TSC  notices  are 
issued  by  the  Transportation  Systems 
Center  and  contain  short-term 
instructions  or  information  which  is 
expected  to  remain  in  effect  for  less 
than  90  days  or  for  a  predetermined 
period  of  time  normally  not  to  exceed 
one  year. 

(5)  Indices  to  the  material  described  in 
(1)  through  (4). 

(d)  The  records  and  the  indexes  may 
be  inspected  at  each  facility  without 
charge.  A  prepayment  of  fees  may  be 
required  before  copies  of  records  may 
be  obtained,  as  described  in  Subpart  I 
this  part. 

4.  Requests  for  Records  Under  Subpart  F 
of  this  Part 

Each  person  desiring  to  inspect  a 
record,  or  to  obtain  a  copy  thereof, 
should  submit  a  request  in  writing  to  the 
appropriate  RSPA  document  inspection 
facility  as  identified  in  paragraph  2  of 
this  Appendix.  Should  that  facility  not 
have  custody  of  the  record,  it  will 
forward  the  request  to  the  appropriate 
office.  If  the  location  of  the  record  is  not 
known,  the  request  should  be  submitted 
to  the  Freedom  of  Information  Officer, 
RSPA  Headquarters,  and  that  official 
will  forward  the  request  to  the 
appropriate  office.  Each  request  should 
be  accompanied  by  a  signed 
authorization  to  conduct  the  search  and 
agreement  to  pay  any  costs  incurred. 
Prepayment  may  be  required  before 
delivery  is  made.  The  requester  may 
stipulate  a  maximum  fee  which  he  or 
she  will  pay. 


5.  Reconsideration  of  Determination  not 
to  Disclose  Records  and  to  Deny  Fee 
Waivers 

Any  person  who  has  been  notified 
that  a  record  or  part  of  a  record  that  has 
been  requested  will  not  be  disclosed  or 
that  a  request  for  a  fee  waiver  or 
reduction  will  not  be  granted,  either  in 
whole  or  in  part,  may  appeal,  in  writing, 
to  the  Research  and  Special  Programs 
Administrator,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  for  a 
reconsideration  of  the  determination. 
The  decision  of  the  Administrator  is 
administratively  final. 

(PR  Doc.  88-17962  Filed  8-10-88;  &45  am| 
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DEPARTMENT  OF  COMMERCE 

Nation^  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

(Docket  No.  80629-81291 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  approval  of  an 
amendment  to  a  fishery  management 
plan. 

summary:  NOAA  announces  the 
approval  of  Amendment  8  to  the  Fishery 
Management  Plan  for  Ocean  Salmon 
Fisheries  Off  the  Coasts  of  Washington. 
Oregon,  and  California  (FMP).  The 
amendment  addresses  issues  of  habitat 
and  vessel  access.  The  amendment  is 
intended  to  conform  with  changes  in  the 
Magnuson  Fishery  Conservation  and 
Management  Act  which  were 
implemented  in  1986. 
EFFECTIVE  DATE:  August  8.  1988. 
ADDRESSES:  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  Office  of 
the  NMFS  Northwest  Regional  Director 
(Director,  Northwest  Region  NMFS,  7600 
Sand  Point  Way  NE..  BIN  C15700. 
Seattle,  WA  98115-0070). 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson,  206-526-6140,  or 
Rodney  R.  Mclnnis,  213-514-6199. 
SUPPLEMENTARY  INFORMATION:  The  FMP 

was  prepared  by  the  Pacific  Fishery 
Management  Council  (Council),  and 
approved  by  the  Secretary  of  Commerce 
(Secretary)  on  March  2. 1978.  Since  then, 
the  FMP  has  been  amended  seven  times 
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with  impltfmentmgregutaiions  at  50  CFR 
Part  661. 

A  1986  amendment  {Pub.  L  9»-659)  to 
the  Magnuson  Act  requires  that  any 
FMP  amendment  occurring  after  January 
1, 1987,  must  (1)  include  readily 
available  information  regarding  the 
significance  of  habitat  to  the  fishery  and 
assessment  of  the  effects  that  changes  to 
that  habitat  may  have  upon  the  flshery; 
and  (2)  consider  and  provide  for 
temporary  adjustments,  after 
consultation  with  the  Coast  Guard  and 
persons  utilizing  the  fishery,  regarding 
access  to  the  fishery  for  vessels 
otherwise  prevented  from  harvesting 
because  of  weather  or  other  ocean 
conditions  affecting  the  safety  of 
vessels. 

Under  that  Magnuson  Act 
amendment,  Amendment  8  to  the  FMP 
includes  (1)  a  description  of  habitat  to 
be  appended  to  the  FMP,  and  (2)  a 
statement  that  the  issue  of  temporary 
access  by  vessels  denied  harvest 
opportunity  by  unsafe  weather  or  ocean 
conditions  was  considered  and  that  no 
regulatory  changes  are  needed  to  meet 
the  Magnuson  Act  mandate. 

The  Council  submitted  Amendment  8 
for  review  by  the  Secretary  of 
Commerce  of  February  1, 1988.  The 
Secretary  filed  a  Notice  of  Availability 
(53  FR  3225,  February  4, 1988), 
announcing  a  public  comment  period 
until  March  31, 1988. 

One  comment  was  received  from  the 
U.S.  Coast  Guard. 

Comment:  The  U.S.  Coast  Guard 
stated  its  preference  for  an  option  which 
would  have  codified  the  Council's 
current  practice  of  preseason  and 
inseason  consideration  of  vessel  safety/ 
access  issues  and  consulting  with  the 
U.S.  Coast  Guard.  This  option  would 
modify  the  FMP  to  specify  adverse 
weather  and  ocean  conditions  as  an 
example  of  "other  factors  as 
appropriate"  on  the  list  of  factors  taken 
into  account  when  making  inseason 
adjustments  to  management  measures, 
and  require  formal  consultation  with  the 
U.S.  Coast  Guard  in  the  inseason 
management  process  if  ocean  conditions 
were  potentially  dangerous  to  sabnon 
fishing  vessels.  The  U.S.  Coast  Guard 
stated  that  the  inseason  management 
process  under  this  option  should  be 
followed  for  all  season  openings,  not 
just  those  short  seasons  to  catch 
remnant  quotas. 

Response:  Although  the  Council  did 
not  choose  this  option,  NOAA  believes 
that  the  concerns  of  the  U.S.  Coast 
Guard  are  adequately  addressed  under 
current  practices  for  preseason  and 
inseason  management,  codifying  such 
procedures  is  not  necessary,  and  the 
Council  will  continue  to  seek  advice  of 


the  U.S.  Coast  Guard  on  vessel  safety/ 
access  considerations.  Weather  and 
ocean  conditions  as  they  affect  ve^8el 
safety/access  have  been  accounted  for 
in  setting  past  inseason  management 
actions  where  appropriate.  Furthermore, 
delaying  a  scheduled  opening  due  to 
inclement  weather  is  possible  under 
current  procedures,  although  such  a 
determination  is  complex  involving 
elements  of  uncertainty  and  harvest 
allocation  as  well  as  safety. 

Amendment  8  has  no  implementing 
regulations.  For  this  reason,  a  regulatory 
impact  review/regulatory  flexibility 
analysis,  normally  required  by  the 
Regulatory  Flexibility  Act  and  Executive 
Order  12291,  was  not  prepared.  The 
Paperwork  Reduction  Act  does  not 
apply  since  neither  an  information 
collection  nor  a  record-keeping 
requirement  is  included  in  the 
amendment.  ,:^  :...- 

NOAA  determined  that  the       '-  '•*•■• 
amendment  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
programs  of  Washington.  Oregon, 
California,  and  the  San  Francisco  Bay 
Conservation  and  Development 
Commission.  None  of  the  States 
disagreed  with  this  determination. 

An  environmental  assessment  (EA) 
prepared  by  the  Council  concluded  that 
neither  approval  nor  disapproval  of  any 
option  presented  in  the  amendment 
would  significantly  affect  the  quality  of 
the  human  environment  in  a  way  {hat 
has  not  already  been  contemplated  in 
the  supplemental  environmental  impact 
statement  for  the  FMP.  Based  upon  the 
EA.  the  Assistant  Administrator  for 
Fisheries  determined  that  this 
amendment  would  not  significantly 
affect  the  quality  of  the  human 
environment  as  defined  under  the 
National  Environmental  Policy  Act. 

The  Secretary  approved  Amendment  8 
on  May  5, 1988.  and  determined  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law.  Therefore,  NOAA 
issues  this  notice  announcing  approval 
of  Amendment  8  to  the  FMP. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 
(16U.S.C.  leoie/se^.) 

Dated:  August  8, 1988. 
|aiii««  W.  Brsnnan, 

Assistant  Administrator  For  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc.  88-18215  Filed  8-«-«8:  5:02  pm) 
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so  CFR  Part  661:       •< 

[Docket  No.  80482-80821 


-     f    I.  ••■•    .1-      •'- 


Ob«an  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries  - 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Notice  of  inseason  adjustment. 

SUHmuilv:  NOAA  announces  the 
rescission  of  a  scheduled  3-day  closure 
of  the  ocean  commercial  salmon  fishery 
within  the  exclusive  economic  zone 
(EEZ)  between  Cape  Falcon,  Oregon, 
and  Hone  Moiintain,  Cahfomia,  whieh 
was  to  have  occurred  upon  the  projected 
attainment  of  85  percent  of  the  coho 
salmon  quota  for  the  area  south  of  Cape 
Falcon,  as  stated  in  the  preseason 
announcement  of  1988  management 
measures.  The  scheduled  3-day  closure 
was  developed  in  anticipation  of  a  high- 
effort  fishery;  it  would  haVe  provided 
time  for  the  Pacific  Fishery  Management 
Council's  Salmon  Technical  Team  to 
assess  landings  and  determine  if  enough 
fish  remained  in  the  quota  to  warrant 
additional  fishing.  I-Iowever,  because 
commercial  Hshing  effort  between  Cape 
Falcon  and  the  OrTord  Reef  Red  Buoy, 
Oregon,  is  being  assessed  in  a  timely 
fashion  and  is  currently  lower  than 
preseason  predictions,  the  Director, 
Northwest  Region,  NMFS  (Regional 
Director],  has  determined  that  a. closure 
to  assess  data  is  ^necessary  and  would 
unjustifiably  disrupt  the  commercial 
salmon  fishing  season  in  the  area.  This 
action  is  intended  to  maximize  the 
harvest  of  coho  salmon  in  this  area 
without  exceeding  the  ocean  share  of 
coho  salmon  allocated  to  the 
commercial  fishery. 

EFFECTIVE  DATE:  Rescission  of  the 
required  3-day  closure  to  ocean 
commercial  salmon  fishing  in  the  EEZ  in 
the  area  which  remains  open  between 
Cape  Falcon.  Oregon,  and  Horse 
Mountain  California,  upon  the  projected 
attainment  of  85  percent  of  the  coho 
salmon  quota  for  the  area  south  of  Cape 
Falcon  is  effective  on  August  8, 1988. 
Comments  on  this  adjustment  will  be 
received  through  August  23, 1988. 

ADDRESSES:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE..  BIN  C15700,  Seattle.  WA  98115- 
0070;  or  E.  Charles  Fullerton,  Director. 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  S.  Ferry  Street, 
Terminal  Island,  CA  90731-7415. 
Information  relevant  to  this  notice  has 
been  compiled  in  aggregate  form  and  is 
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available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson  at  206-526-6140.  or 
Rodney  R.  Mclnnis  at  213-514-6199. 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  are  codified  at  50  CFR  Part  661. 
Management  measures  for  1988  were 
effective  on  May  1. 1988  (53  FR 16002. 
May  4. 1988).  The  1988  commercial 
fishery  from  Cape  Falcon.  Oregon,  to 
Horse  Mountain,  California,  is  required 
by  the  1988  regulations  to  close  for  3 
days  to  allow  assessment  of  landings 
and  projection  of  the  remaining  all- 
species  fishing  period  when  the  Salmon 
Technical  Team  estimates  that  85 
percent  of  the  coho  salmon  quota  for  the 
area  south  of  Cape  Falcon  has  been 
reached  (53  FR  16007).  Currently,  only 
the  area  from  Cape  Falcon  to  the  Orford 
Reef  Red  Buoy.  Oregon,  is  open  to 
commercial  salmon  fishing.  The  area 
between  Humbug  Mountain.  Oregon, 
and  Punta  Gorda.  California,  closed  on 
June  7, 1988  (53  FR  22000.  June  13, 1988). 

It  was  anticipated  preseason  that 
harvest  in  the  commercial  fishery  in  the 
affected  area  would  occur  rapidly  with 
high  fishing  e^ort.  thus  necessitating  a 
3-day  closed  period  when  85  percent  of 
the  coho  salmon  quota  was  reached  to 
allow  assessment  of  landing  data  and 
projection  of  the  amount  of  fishmg  time 
remaining.  However,  commercial  fishing 
effort  t)etween  Cape  Falcon  and  Orford 
Reef  Red  Buoy  is  currently  lower  than 
preseason  predictions,  and  landing  data 
are  being  assessed  in  a  timely  manner. 


Therefore,  the  scheduled  3-day  closure 
is  no  longer  necessary  to  bring  data  up 
to  date. 

Consequently.  NOAA  issues  this 
notice  to  rescind  the  scheduled  3-day 
closure  of  the  EEZ  in  that  area  which 
remains  open  between  Cape  Falcon. 
Oregon,  and  Horse  Mountain. 
California,  to  ocean  commercial  salmon 
fishing  upon  the  projected  attainment  of 
85  percent  of  the  echo  salmon  quota  for 
the  total  area  south  of  Cape  Falcon.  This 
notice  is  effective  {insert  date  of  filing 
for  public  inspection  with  the  Office  of 
the  Federal  Register].  This  notice  does 
not  apply  to  other  fisheries  which  may 
be  operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Oregon 
Department  of  Fish  and  Wildlife,  and 
the  California  Department  of  Fish  and 
Game  regarding  the  rescission  of  the 
required  3-day  closure  of  the 
commercial  fishery  between  Cape 
Falcon  and  the  Orford  Reef  Red  Buoy. 
The  State  of  Oregon  also  will  rescind 
the  3-day  closure  of  the  commercial 
fishery  in  state  waters  adjacent  to  this 
area  of  the  EEZ  in  accordance  with  this 
Federal  action. 

Because  of  the  need  for  immediate 
action  to  prevent  unnecessary  closure  of 
the  fishery,  the  Secretary  of  Commerce 
has  determined  that  good  cause  exists 
for  this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  the  effective  date,  through 
August  23. 1988. 


Federal  regulations  at  50  CFR 
661.21(b)(l)(i)  authorize  the  modification 
of  fishing  seasons  if  certain  findings  are 
made  as  described  in  the  appendix  to  50 
CFR  Part  661.  section  III.B.  Accordingly, 
the  Regional  Director  has  determined 
this  inseason  adjustment  is  consistent 
with  fishery  regimes  established  by  the 
U.S.-Canada  Pacific  Salmon 
Commission,  ocean  escapement  goals, 
conservation  of  the  salmon  resource, 
any  adjudicated  fishing  rights,  and  the 
ocean  allocation  scheme  in  the  Fishery 
Management  Plan  for  Ocean  Salmon 
Fisheries  off  the  Coasts  of  Washington. 
Oregon,  and  California.  This  inseason 
adjustment  is  based  on  consideration  of 
the  total  allowable  impact  limitation  for 
coho  salmon  south  of  Cape  Falcon, 
Oregon,  the  amount  of  commercial  and 
recreational  catch  of  coho  salmon  in  the 
area  to  date,  and  the  amount  of 
commercial  fishing  effort  in  the  area  to 
date. 

Other  Matters 

This  section  is  authorized  by  50  CFR 
661.21(b)(l)(i)  and  is  in  compliance  with 
E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Fishing.  Indians. 
Authority:  16  U5.C  1801  el  aeq. 
Dated:  August  B.  1988. 
)oe  P.  Clem. 

Acting  Director  of  Office  of  Fisheries. 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-18214  Filed  8-8-88:  4:50  pm] 
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Proposed  Rules 


Fed«ral  R«g(«l«r 

Vol.  53.  No.  155 
Thursday.  August  11.  1986 


This  section  al  th«  FEDERAL  REGISTER 
contains  nolioes  to  the  puMc  of  the 
proposed  issuance  at  rutea  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agrictiltural  Marketing  Servica 
7CFRPart§20 

Ca^fomla  KhwWhiW;  Proposed  Increase 
in  Expenses 

AOENCy:  Agricultural  Marketing  Service. 
USDA. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
increase  and  revise  the  authorized 
expenses  under  Marketing  Order  920  for 
(he  1988-60  fiscal  period.  Amending  diis 
budget  would  allow  the  Kiwilhiit 
Administrative  Committee  to  incur 
expenses  reasoaable  and  necessary  to 
administer  the  program.  Funds  for  this 
program  would  be  derived  from 
assessments  on  handlers. 

DATE:  Comments  must  be  received  by 
August  22. 1988. 

ADORESSES:  Interested  persons  are 
invited  to  submit  written  conunents 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456.  Room 
2085-S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Fednal  Register  and  will  be  available 
for  public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

RM  RffrrHER  INMMMATION  CONTACT: 

Todd  A.  Delello,  Maiiteting  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  Room  252S-S,  Washington, 
DC  200eO-e45B.  telephone  202-475-5610. 
twnxMBiTARV  imfomhation:  This  rule 
is  proposed  under  Marketing  Order  No. 
920  (7  CFR  Part  920)  regulating  the 
handling  of  kiwifruit  ^own  in 
California.  This  order  is  effective  under 
the  Agricidtural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  tiie  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 


Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  145  handlers 
of  California  kiwifruit  under  this 
marketing  order,  and  approximately 
1225  California  kiwifruit  producers. 
Small  agrieultnral  producers  have  been 
defmed  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  tfiose  whose  gross  annual 
receipts  are  less  than  $3.500.00a  Hie 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

Tlie  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  kiwifruit 
handled  from  the  beginning  of  such  year. 
An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  kiwifiiiit.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affecteid  persons  have  had  an 
opporttmity  to  participate  andiirovide 
input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  kiwifruit.  Because  that  rate 
is  appUed  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
committee's  expected  expenses.  A 


recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
committee  before  the  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approval  must  be  expedited  so  that 
the  committee  will  have  funds  to  pay  its 
expenses. 

The  Kiwifruit  Administrative 
Committee  (KAC)  met  on  July  12, 1988 
and  revised  the  budget  for  the  fiscal 
period  which  began  August  1, 1988.  The 
amended  budget  would  total  Sl2aj02S 
instead  of  the  currently  approved 
SllZeiS.  The  amended  budget  would 
revise  several  major  expense  items, 
including  an  increase  in  field  staff 
salaries  from  $29,650  to  $41,010,  and  an 
increase  in  the  pension  plan  from  $2,860 
to  $5,337.  Also,  an  additional  $5jCXXi  was 
recommended  for  the  purchase  of 
microwave  ovms  and  digital  scales,  to 
be  used  by  the  field  staff  to  demonstrate 
a  new  awthod  of  measuring  kiwifruit 
matudty.  H  «vottld  be  osefnl  to  introduce 
the  testing  procednic  to  the  handlers 
now.  since  it  is  under  consideration  as  a 
future  regulatory  requirement. 

The  assessment  rate  of  $.0125  is 
undianged  and  the  same  as  last  year. 
Projected  shipanents  of  B.7  million  trays 
would  jrield  $108,750  in  assessment 
income.  This  income,  wrhen  added  to 
appraxinateiy  tZOfiOO  from  the  reserve, 
would  be  adequate  to  cover  budgeted 
expenses. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers.    « 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  assessment  rate  approval  for  this 
program  needs  to  be  expedited.  The 
committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  oaa  continuous  basis. 

List  of  Subjects  in  7  CFR  Part  920 

Marketing  agreements  and  orders. 
Kiwifruit  (California). 
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For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
920  be  amended  as  follows: 

PART  920— KiWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  920.204  is  revised  to  read  as 
follows: 

§  920.204    Expenses  and  assessment  rate. 
Expenses  of  $129,025  by  the  Kiwifruit 
Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0.0125  per  7V^  pound  tray  or  equivalent 
is  established  for  the  fiscal  year  ending 
July  31, 1989.  Unexpected  funds  may  be 
carried  over  as  a  reserve. 

Dated:  August  &  1986. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

(PR  Doc.  88-18207  Filed  8-10-68:  8:45  am) 

BIUJNO  CODE  341(M)2-M 


7  CFR  Part  1065 
(DA-BS-116] 

Milk  in  ttie  Nebraska-Western  Iowa 
Marketing  Area;  Proposed  Temporary 
Revision  of  Supply  Plant  Shipping 
Percentage  and  Diversion  Limitation 
Percentage 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

action:  Proposed  temporary  revision  of 
rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposal  to  revise 
temporarily  certain  provisions  of  the 
Nebraska-Western  Iowa  Federal  milk 
order.  The  proposed  action  would 
reduce  for  September  1988  through 
March  1989  the  percentage  of  supply 
plant  receipts  that  must  be  transferred 
or  diverted  to  pool  distributing  plants  in 
order  for  the  supply  plant  to  maintain 
pool  status.  The  limits  on  the  amount  of 
milk  not  needed  for  fluid  (bottling)  use 
that  may  by  moved  directly  from  farms 
to  nonpool  manufacturing  plants  and 
still  be  priced  under  the  order  would 
also  be  revised  temporarily,  from  40 
percent  to  60  percent,  for  the  same 
period.  The  action  was  requested  by  a 
cooperative  which  operates  pool  supply 
plants  and  represents  a  significant 
number  of  producers  whose  milk  is 
pooled  under  the  order.  The  cooperative 
states  that  the  temporary  revisions  are 
needed  to  maintain  the  pool  status  of 


producers  historically  associated  with 
the  Nebraska-Western  Iowa  order  and 
to  prevent  uneconomic  movements  of 
milk. 

DATE:  Comments  are  due  no  later  than 
August  26,  1968. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building.  P.O. 
Box  96456,  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  Room  2968, 
South  Building.  P.O.  Box  96456, 
Washington.  DC  20090-6456,  (202)  447- 
7183. 

SUPPtXMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  action 
would  lessen  the  regulatory  impact  of 
the  order  on  certain  milk  handlers  and 
would  tend  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agriculural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  and  the 
provisions  of  §§  1065.7(b)(3)  and 
1065.13(d)(4)  of  the  order,  the  temporary 
revision  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  Nebraska-Western  Iowa  marketing 
area  is  being  considered  for  the  months 
of  September  1988  through  March  1989. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revisions  should  send  two 
copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Divison,  Order  Formulation 
Branch,  Room  2968,  South  Building,  P.O. 
Box  96456.  Washington.  DC  20090-6456. 
by  the  15th  day  after  publication  of  this 
notice  in  the  Federal  Register. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  regular 
business  hours  (7  CFR  1.27(b)). 

The  provisions  proposed  to  be  revised 
are  the  supply  plant  shipping 
percentages  set  forth  in  §  1065.7(b)  and 
the  diversion  limits  set  forth  in 
§  1065.13(d).  The  revisions  would  be 


applicable  for  the  months  of  September 
1988  through  March  1989.  The  specific 
revisions  would  reduce  the  supply  plant 
shipping  percentage  for  the  months  of 
September  1988  through  March  1989  by 
10  percentage  points  from  the  present  40 
percent  to  30  percent.  For  the  same 
period,  the  diversion  limits  on  producer 
milk  would  be  increased  by  20 
percentage  points,  from  40  percent  to  60 
percent. 

Pursuant  to  the  provisions  of 
§  1065.7(b)(3)  of  the  Nebraska-Western 
Iowa  milk  order,  the  Director  of  the 
Dairy  Division  may  increase  or  decrease 
the  supply  plant  shipping  percentage  as 
set  forth  in  S  1065.7(b)  by  up  to  20 
percentage  points  during  any  month. 
Similarly,  §  1065.13(d)  allows  the 
Director  of  the  Dairy  Division  to 
increase  or  decrease  the  diversion 
limitation  percentages  by  up  to  20 
percentage  points  during  any  month. 
These  provisions  help  to  encourage 
additional  milk  shipments  needed  to 
assure  an  adequate  supply  of  milk  to 
fluid  handlers,  or  to  prevent  uneconomic 
shipments  of  milk  merely  for  the 
purpose  of  assuring  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

Associated  Milk  Producers,  Inc. 
(AMPI),  a  cooperative  association 
operating  supply  plants  historically 
pooled  under  the  Nebraska-Western 
Iowa  order  and  representing  producers 
supplying  a  significant  portion  of  the 
producer  milk  pooled  under  the  order, 
requested  that  for  the  months  of 
September  1988  through  March  1989.  the 
supply  plant  shipping  percentage 
requirement  be  reduced  by  10 
percentage  points  and  the  diversion 
limit  on  producer  milk  be  increased  by 
20  percentage  points. 

The  cooperative  states  that  producer 
milk  pooled  under  the  Nebraska- 
Western  Iowa  order  during  the  first  six 
months  of  1988  is  13.4  percent  above  the 
same  period  of  1987.  while  Class  I  sales 
for  the  same  time  period  are  virtually 
identical. 

Given  the  present  combination  of 
production  increases  combined  with 
static  Class  I  sales.  AMPI  estimates  that 
the  percentage  of  producer  milk  used  in 
Class  I  during  the  months  of  September 
1988  through  March  1989  is  unlikely  to 
be  more  than  35  percent.  AMPI  states 
that  a  35-percent  level  of  Class  I 
utilization  would  make  it  difficult  to 
justify  a  requirement  that  60  percent  of 
producer  milk  be  moved  to  pool  plants. 
According  to  the  cooperative,  such  a 
requirement  would  involve  delivering 
milk  to  pool  plants,  then  pumping  it  back 
out  into  trucks  that  would  haul  it  to 
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nonpool  plants  where  the  milk  could  be 
used. 

Because  of  the  expected  relationship 
between  milk  production  and  the  Class  1 
needs  of  the  market,  AMPI  states  that  60 
percent  would  be  a  more  appropriate 
limit  on  diversions  of  producer  milk  to 
nonpool  plants  than  40  percent,  and  that 
30  percent  would  be  a  more  appropriate 
shipping  requirement  for  pool  supply 
plants  than  40  percent.  According  to  the 
cooperative,  the  requested  temporary 
revisions  would  allow  AMPI  to  avoid 
engaging  in  uneconomic  and  inefficient 
milk  movements  in  order  to  maintain  the 
pool  status  of  the  milk  of  Its  members 
who  have  historically  supplied  the  fluid 
needs  of  the  Nebraska-Western  Iowa 
marketing  area. 

Therefore,  it  may  be  appropriate  to 
relax  the  aforementioned  provisions  of 
§§  1065.7(b)  and  1065.13(d)  for  the 
months  of  September  1988  through 
March  1989  to  prevent  uneconomic 
shipments  of  milk,  and  to  assure  that 
dairy  fanners  long  associated  with  the 
fluid  milk  market  will  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

List  of  Subjects  in  7  CHI  Part  IOCS 

Milk  marketing  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1065  continues  to  read  as  follows: 

Antbority:  (Sees.  I-M,  48  Stat.  31.  as 
amended:  7  U.SlC  aoi-674). 

Signed  «t  Washington.  DC  on  August  S. 
1988. 

W^.  Blaachaid, 

Acting  Director.  Dairy  Division. 

|FR  Doc.  88-18210  Filed  8-10-88;  8:45  amj 
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7  CFR  Part  1079 
(DA-«»-115] 

Myk  m  the  Iowa  Iteketing  Area; 
Propoeed  Temporary  ReviakMi  of 
Shipping  Percentage 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  temporary  revision  of 
rule. 

SUMMAfrv:This  notice  invites  written 
comments  on  a  proposal  to  relax 
temporarilyxerttun  provisions  of  the 
Iowa  Federal  milk  order.  The  proposed 
action  would  relax  for  September 
through  November  1988  the  supply  plant 
shipping  requirements.  This  action  was 
requested  by  the  operator  of  a  pool 
supply  plant  who  ships  milk  to 


distributing  plants  regulated  by  the 
order. 

DATC:  Comments  are  due  on  or  before 

August  18, 1988. 

AOOncsS:  Comments  (two  copies] 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch.  Room  296a  South  Building,  P.O. 
Box  96456.  Washington,  DC  20090-6456. 

FON  nmTHEii  mFomiATiON  contact: 

Richard  A.  Glandt.  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch.  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456.  (202)  447-4829. 

8UPPt£MCNTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to 5 US.C.  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
action  would  lessen  the  regulatory 
impact  on  certain  milk  handlers  and 
would  tend  to  ensure  that  the  market 
would  be  adequately  supplied  with  milk 
for  fluid  use  with  a  small  proportion  of 
milk  shipments  from  pod  supply  plants. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 

been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  dierein. 

Notice  is  hereby  given  that,  pursuant 
to  the  provision*  of  the  Agricultural 
Marketing  A^^ement  Act  of  1937,  as 
amended  (7  U.S.C.  801-674).  and  the 
provisions  of  { 1079.7(b)(1)  of  the  order, 
the  temporary  revision  of  certain 
provisions  of  the  order  regulating  the 
handling  of  sBJlk  in  the  Iowa  mariceting 
area,  7  CFR  Part  1079,  is  being 
considered  for  the  month  of  September, 
October  and  November  1988. 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  revision  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch. 
Room  2968,  South  Building,  P.O.  Box 
96456.  Washington.  DC  20090-6456.  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include 
September  1988  in  the  temporary 
revision  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  l^b)). 


Statemeat  of  Coosideratioo 

The  provisions  proposed  to  be 
temporarily  revised  are  the  supply  plant 
shipping  percentages  for  the  months  of 
September,  October  and  November 
1988.  The  proposed  action  would  reduce 
the  shipping  requirement  10  percentage 
points  from  the  present  35  percent  to  25 
percent. 

Pursuant  to  the  provisions  of 
§  1079.7(b)(1),  the  supply  plant  shipping 
percentages  set  forth  in  1 107S.7(b)  may 
be  increased  or  decreased  by  up  to  10 
percentage  points  during  any  month  to 
encourage  additional  milk  shipments  to 
pool  distributing  plants  or  to  prevent 
uneconomic  shipments. 

Beatrice  Companies,  Inc.  (Beatrice), 
on  behalf  of  Beatrice  Cheese,  requested 
this  action  in  order  to  prevent 
uneconomic  shipments  of  milk  during 
September.  October  and  November 
1988.  Beatrice  said  that  the  market's 
producer  milk  receipts  showed  an 
increase  each  month  over  the  same 
month  of  1967.  The  monthly  increases 
for  this  period  cited  by  Beatrice  were 
less  than  1.0  percent  for  April,  about  2.5 
for  May  and  3.3  for  June.  Beatrice 
indicated  that  receipts  at  their  supply 
plant  increased  for  this  same  period  by 
2.7. 1.4  and  3.3  percent  and  that  they 
expect  their  receipts  for  the  balance  of 
1988  to  continue  this  trend.  Beatrice  atso 
indicated  that  without  a  downward 
revision  in  the  supply  plant  shipping 
Btaodards.  it  would  have  to 
uneconomically  backhaul  approximately 
2.8  to  3.2  million  pounds  of  milk  per 
month  in  order  to  pool  this  milk. 

The  petitioner  stated  that  distributing 
plants  could  be  adequately  served  if 
supply  plant  shipping  requirements  were 
lowered  to  25  percent.  Beatrice  said  that 
thus  there  will  be  no  need  for  supply 
plants  to  ship  as  much  as  35  percent  of 
their  producer  receipts  and  that  a 
temporary  lowering  of  the  supply  plant 
shipping  requirement  to  a  25-percent 
shipping  standard,  is  needed  to  prevent 
uneconomic  shipments  of  fluid  milk. 

Concurrently  issued  with  this 
proposed  action  is  a  proposed 
suspension  of  a  portion  of  the  diversion 
limitation  provisions  for  the  same 
period.  Associated  Milk  Producers,  Inc.. 
requested  the  suspension  citing  similar 
supply-demand  conditions  in  the 
market. 

List  of  SubjecU  in  7  CFR  Part  107B 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1079  continues  to  read  as  follows: 

Aidkaritr  Sees.  1-19. 48  Stat.  31.  as    ' 
amended:  7  i>.aC.  401-874. 
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Signed  at  Washingion,  DC  on  August  B, 
1988. 

W.H.  Blanchard. 
Acting  Director.  Dairy  Division. 
|FR  Doc.  88-18209  Filed  B-10-«8;  8:45  am) 
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7  CFR  Part  1079 
[DA-W-117) 

Mnk  in  the  Iowa  yarfceting  Area; 
Proposed  Suspension  ol  Certain 
Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  suspension  of  rule. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  suspend  for 
the  months  of  September  through 
November  1988  a  portion  of  the  Iowa 
Federal  milk  marketing  order.  The 
proposed  suspension  would  increase  the 
limits  on  the  quantity  of  milk  not  needed 
for  fluid  (bottling)  use  that  may  be 
moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  A  cooperative 
association  requested  the  suspension  in 
order  to  maintain  pool  status  for  the 
milk  of  its  member  producers  without 
incurring  costs  for  hauling  and  handling 
milk  that  would  otherwise  be 
unnecessary. 

date:  Comments  are  due  on  or  before 
August  18. 198a 

ADDRESS:  Comments  (two  copies) 
should  be  fded  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2968,  South  Building,  P.O. 
Box  96456,  Washington.  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT. 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2968,  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456,  (202)  447-4829. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 


Departmental  Regulation  151^1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  die 
su^iension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Iowa  marketing  area  is  being 
considered  for  September  through 
November  1988: 

In  §  1079.13(d]  (2)  and  (3),  the  words 
"50  percent  in  the  months  of  September 
through  November  and",  and  the  words 
"in  other  months,"  as  they  appear  in 
each  such  paragraph. 

All  persons  who  want  to  send  written 
data,  views  or  argiunents  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Brandi, 
Room  296a  South  Boildmg,  P.O.  Box 
9645a  Washingtcm.  DC  20090-645a  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include 
September  1988  in  the  suspension 
period,  if  this  is  found  necessary. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  suspension  would  allow 
more  than  50  percent  of  a  handler's 
producer  milk  receipts  to  be  moved 
directly  from  farms  to  nonpool  plants 
(diverted)  and  still  be  priced  under  the 
order  during  the  months  of  September, 
October,  and  November  198a  The 
proposal  was  submitted  by  Associated 
Milk  Producers,  Inc.  (AMPI),  a 
cooperative  association  of  producers. 
AMPI  maintains  that  the  diversion  limits 
need  to  be  relaxed  in  order  to  avoid  the 
costs  associated  with  receiving  and 
transferring  milk  merely  to  keep  it 
pooled. 

In  support  of  its  proposal  AMPI 
points  out  that  production  increased  for 
the  first  six  months  of  1988  relative  to 
the  Class  I  use  level.  January  through 
]une  milk  production  increased 
approximately  4.1  percent  from  a  year 
earlier,  while  Class  I  sales  remain  at  the 
1987  level  of  about  27  percent  of 
production.  The  cooperative  projects 
that  during  the  fall  months,  only  about 
30  percent  of  the  market's  milk  supply 
will  be  needed  for  Class  I  use.  llius,  the 
cooperative  believes  that  the  suspension 
would  enable  them  to  move  the  other  70 
percent  in  the  most  economical  manner 
to  processing  facilities.  This,  they  say. 


would  avoid  the  pumping  of  milk  into 
their  supply  plant  and  the  subsequent 
transfer  to  a  nonpool  manufacturing 
plant. 

The  Iowa  order  provides  that  up  to  50 
percent  of  a  handler's  producer  milk 
supply  may  be  diverted  to  nonpool 
plants  each  month  during  September 
throc^  November.  It  is  assumed  that 
the  other  50  percent  of  the  milk  supply 
will  be  needed  to  meet  the  market's 
demand  for  milk  at  bottling  plants. 
AMPI  expects,  however,  that  because 
milk  supplies  are  increasing  relative  to 
demand,  the  50-percent  diversion 
allovtrance  will  be  inadequate  to 
efficiently  dispose  of  milk  supplies 
associated  with  the  market,  but  not 
needed  at  fluid  milk  plants. 

The  cooperate  notes  that  if  such 
reserve  supplies  cannot  be  pooled 
through  the  diversion  provisions  of  the 
order,  the  only  alternative  is  to  first 
receive  the  milk  at  pool  plants  and  then 
reload  it  and  haul  it  to  nonpool  plants. 
This,  according  to  AMPI,  results  in 
handling  and  hauling  costs  that  can  be 
avoided  if  the  milk  is  pooled  by 
diversion,  and  in  additional  pumping  of 
milk,  which  adversely  affects  milk 
quality. 

Simultaneously  issued  with  this 
proposed  suspension  is  a  proposed 
temporary  relaxation  of  the  supply  plant 
shipping  standard  from  35  to  25  percent 
for  this  same  period  requested  by 
Beatrice  Cheese,  Inc.  Beatrice  cited 
similar  supply-demand  conditions  in  the 
market. 

If  the  50-percent  diversion  limit  is 
suspended,  a  cooperative  association 
would  be  able  to  divert  up  to  70  percent 
of  its  producer  milk  supplies.  The 
relaxation  of  the  supply  plant  shipping 
standard  from  35  to  25  percent,  if 
granted,  would  allow  the  operator  of  a 
pool  supply  plant  to  divert  up  to  70 
percent  of  the  plant's  producer  milk 
supply.  Pool  distributing  plants,  because 
of  other  pooUng  standards,  would  be 
able  to  divert  up  to  60  percent  of  the 
plant's  producer  milk  supply. 

List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1079  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.aC.  «n-674. 

Signed  at  Washington.  DC.  on  August  5, 
1988. 

L.P.  Massaro. 
Acting  Administrator. 
|FR  Doc.  88-18208  Filed  8-10-88: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Parts  21  and  25 

(Doeicet  No.  NMI-31,  Notics  Na  SC-S8-5- 

NM] 

Special  Conditions;  Cessna  Aircraft 
Company  Model  560  Airplane 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Cessna  Aircraft 
Company  Model  560  airplane.  This 
airplane  will  have  an  unusually  high 
operating  altitude  (45,000  feet)  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  of  Part  25  of  the  Federal 
Aviation  Regulations  (FAR).  This  notice 
contains  the  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  of  Part  25. 
DATE:  Comments  must  be  received  on  or 
before  September  12, 1988. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  (ANM-7),  Docket  No.  NM-31, 
17900  Pacific  Highway  South,  C-68966, 
Seattle,  Washington  98168;  or  delivered 
in  duplicate  to  the  Office  of  the  Regional 
Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-31.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  D.  Lium,  Aerospance  Engineer, 
Regulations  Branch,  ANM-114, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  17900  Pacific 
Highway  South,  C-6896e.  Seattle, 
Washington,  98168;  telephone  (206)  431- 
2118. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 


Administrator  before  further  rulemaking 
action  is  taken.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rule  Docket  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerning  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  NM-31."  The  postcard  will 
be  date/time  stamped  and  returned  to 
the  commenfer. 

Background 

On  June  15, 1987,  Cessna  Aircraft 
Company  applied  for  an  amendment  to 
their  type  certificate  No.  A22CE  to 
include  their  new  Model  560  airplane. 
The  Model  560,  which  is  a  derivative  of 
the  Model  S550  currently  approved 
under  Type  Certificate  No.  A22CE,  is 
slightly  larger,  with  a  20-inch  fuselage 
stretch,  different  engines,  increased 
horizontal  tail  size,  increased  operating 
weights  and  speeds,  and  an  increase  in 
operating  altitude  from  43,000  feet  to 
45,000  feet. 

Under  the  provisions  of  §  21.101, 
Cessna  Aircraft  Company  must  show 
that  the  Model  560  meets  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A22CE,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  Model  580.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A22CE  are  as  follows: 
Part  25  of  the  Federal  Aviation 
Regulations,  effective  February  1, 1965, 
including  Amendments  25-1  through  25- 
17;  except  §§  25.251(e),  25.934,  and 
25.1091(d)(2).  as  amended  through 
Amendment  25-23;  §§  25.787,  25.789, 
25.791,  25.853,  25.855,  25.857.  and  25.1359. 
as  amended  through  Amendment  25-32; 
§§  25.1385(c)  and  25.1401,  as  amended 
through  Amendment  25.40; 
§  25.1303(a)(2)  as  amended  through 
Amendment  25-43;  Special  Conditions 
25-25-CE-4;  Part  36  of  the  Federal 
Aviation  Regulations  effective 
December  1, 1969,  as  amended  at  the 
time  of  certification;  and  SFAR  27, 
effective  February  1, 1974,  as  amended 
at  the  time  of  certification.  The  special 
conditions  which  may  be  developed  as  a 
result  of  this  notice  will  form  an 


additional  part  of  the  type  certification 
basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  Part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  Model  560  because  of  - 
a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
|§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  560  must  comply 
with  the  noise  certification  requirements 
of  Part  36  and  the  engine  requirements 
of  Special  Federal  Aviation  Regulation 
(SFAR)  27. 

Novel  or  Unusual  Design  Features 

The  model  560  will  incorporate  an 
unusual  design  feature  in  that  it  will  be 
certified  to  operate  up  to  an  altitude  of 
45,000  feet. 

The  FAA  policy  is  to  apply  special 
conditions  to  Part  25  transports  when 
the  certificated  altitude  exceeds  the 
capability  of  the  oxygen  system  (in  this 
case,  the  passenger  system.)  This  has 
been  the  case  for  the  early  Learjet, 
Lockheed  Jetstar,  Aero  Jet  Commander, 
Cessna  650,  and  the  Israel  Aircraft 
Industries  Model  1125  Westwind  Astra. 
The  special  conditions  for  the  Westwind 
Astra  are  considered  the  most 
applicable  to  the  Cessna  Model  560  and 
its  proposed  operation.  They  are 
therefore  used  as  the  basis  for  the 
proposed  special  conditions. 

Damage  tolerance  methods  are 
proposed  to  be  used  to  assure  vessel 
integrity  while  operating  at  the  higher 
altitudes,  in  lieu  of  the  l/2-bay  crack 
requirement  used  in  some  previous 
special  conditions.  Crack  growth  data  is 
used  to  prescribe  an  inspection  program 
which  should  detect  cracks  before  an 
opening  in  the  pressure  vessel  would 
allow  rapid  depressurization.  Initial 
crack  sizes  for  detection  are  determined 
under  §  25.571,  Amendment  25-54.  The 
cabin  altitude  after  failure  may  not 
exceed  the  cabin  altitude/time  curve 
limits  shown  in  Figures  3  and  4. 
Continuous  flow  passenger  oxygen 
equipment  is  certified  for  use  up  to 
40,000  feet;  however,  for  rapid 
decompressions  above  34,000  feet, 
reverse  diffusion  leads  to  low  oxygen 
partial  pressures  in  the  lungs,  to  the 
extent  that  a  small  percenfage  of 
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passengers  may  lose  useful 
consciousness  at  35.000  feet.  The 
percentage  increases  to  an  estimated  60 
percent  at  40,000  feet,  even  with  the  use 
of  the  continuous  flow  system.  To 
prevent  permanent  physiological 
damage,  the  cabin  altitude  must  not 
exceed  25,000  feet  for  more  than  2 
minutes.  The  maximum  peak  cabin 
altitude  of  40,000  feet  is  consistent  with 
the  standards  established  for  previous 
certification  programs.  In  addition,  at 
these  altitudes  the  other  aspects  of 
decompression  sickness  have  a 
significant,  detrimental  effect  on  pilot 
performance  (for  example,  a  pilot  can  be 
incapacitated  by  internal  expanding 
gases). 

Decompression  above  the  37,000  foot 
limit  of  Figure  4  approaches  the 
physiological  limits  of  the  average 
person;  therefore,  every  effort  must  be 
made  to  provide  the  pilot  with  adequate 
oxygen  equipment  to  withstand  these 
severe  decompressions.  Reducing  the 
time  interval  between  pressurization 
failure  and  the  time  the  pilot  receives 
oxygen  will  provide  a  safety  margin 
against  being  incapacitated  and  can  be 
accomplished  by  the  use  of  mask- 
mounted  regulators.  The  special 
condition  proposed  therefore  requires 
pressure  demand  masks  with  mask- 
mounted  regulators  for  the  flightcrew. 
This  combination  of  equipment  will 
provide  the  best  practical  protection  for 
the  failures  covered  by  the  special 
conditions  and  for  improbable  failures 
not  covered  by  the  special  conditions, 
provided  the  cabin  altitude  is  limited. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
series  of  airplanes.  It  is  not  a  rule  of 
general  applicability,  and  it  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 


following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Cessna  Aircraft  Company  Model  560 
series  airplane; 

1.  The  authority  citation  for  these 
special  conditions  is  as  follows; 

Authority:  49  U.S.C.  1344. 1348(c).  1352, 
1354(a).  1355. 1421  through  1431, 1502, 
1561(bK2);  42  U.S.C.  1857f-10,  4321  et  seq.; 
E.0. 11514;  49  U.S.C.  106(g)  (Rev.  Pub.  L  97- 
449.  January  12, 1983). 

2.  Operation  to  45.000  feet. 

a.  Pressure  Vessel  Integrity. 

1.  The  maximum  extent  of  failure  and 
pressure  vessel  opening  that  can  be 
demonstrated  to  comply  with  paragraph  d 
(Pressurization  )  of  this  special  condition 
must  be  determined.  It  must  be  demonstrated 
by  crack  propagation  and  damage  tolerance 
analysis  supported  by  testing  that  a  large 
opening  or  a  more  severe  failure  than 
demonstrated  will  not  occur  in  normal 
operations. 

2.  Inspection  schedules  and  procedures 
most  be  established  to  assure  that  cracks  and 
normal  fuselage  leak  rates  will  not 
deteriorate  to  the  extent  that  an  unsafe 
condition  could  exist  dming  normal 
operation. 

b.  Ventilation.  In  lieu  of  the  requirements 
of  §  25.831(a),  the  ventilation  system  must  be 
designed  to  provide  a  sufficient  amount  of 
uncontaminated  air  to  enable  the 
crewmembers  to  perform  their  duties  without 
undue  discomfort  or  fatigue,  and  to  provide 
reasonable  passenger  comfort  during  normal 
operating  conditions  and  also  in  the  event  of 
any  probable  failure  of  any  system  which 
could  adversely  affect  the  cabin  ventilating 
air.  For  normal  operations,  crewmembers  and 
passengers  must  be  provided  with  at  least  10 
cubic  feet  of  fresh  air  per  minute  per  person, 
or  the  equivalent  in  filtered,  recirculated  air 
based  on  the  volume  and  composition  at  the 
corresponding  cabin  pressure  altitude  of  not 
more  than  8.000  feet. 

c.  Air  Conditioning.  In  addition  to  the 
requirements  of  §  25.831,  paragraphs  (b) 
through  (e),  the  cabin  cooling  system  must  be 
designed  to  meet  the  following  conditions 
during  flight  above  15,000  feet  mean  sea  level 
(MSL): 

1.  After  any  probable  failure,  the  cabin 
temperature-time  history  may  not  exceed  the 
values  shown  in  Figure  1. 

2.  After  any  improbable  failure,  the  cabin 
temperature-time  history  may  not  exceed  the 
values  shown  in  Figure  2. 

d.  Pressurization.  In  addition  to  the 
requirements  of  §  25.841.  the  following  apply: 

1.  The  pressurization  system,  which 
includes  for  this  purpose  bleed  air,  air 


conditioning,  and  pressure  control  systems, 
must  prevent  the  cabin  altitude  from 
exceeding  the  cabin  altitude-time  history 
shown  in  Figure  3  after  each  of  the  following: 

a.  Any  probable  malfunction  or  failure  of 
the  pressurization  system.  The  existence  of 
undetected,  latent  malfunctions  or  failures  in 
conjunction  with  probable  failures  must  be 
considered. 

b.  Any  single  failure  in  the  pressurization 
system  combined  with  the  occurrence  of  a 
leak  produced  by  a  complete  loss  of  a  door 
seal  element,  or  a  fuselage  leak  through  an 
opening  having  an  effective  area  2.0  times  the 
effective  area  which  produces  the  maximum 
permissible  fuselage  leak  rate  approved  for 
normal  operation,  which  produces  a  more 
severe  leak. 

2.  The  cabin  altitude-time  history  may  not 
exceed  that  shown  in  Figure  4  after  each  of 
the  following: 

a.  The  maximiun  pressure  vessel  opening 
resulting  from  an  initially  detectable  crack 
propagating  for  a  period  encompassing  four 
normal  inspection  intervals.  Mid-panel  cracks 
and  cracks  through  skin-stringer  and  skin- 
frame  conditions  must  be  considered. 

b.  The  pressure  vessel  opening  or  duct 
failure  resulting  from  probable  damage 
(failure  effect)  while  under  maximum 
operating  cabin  pressure  differential  due  to  a 
tire  burst,  engine  rotor  burst,  loss  of  antennas 
or  stall  warning  vanes,  or  any  probable 
equipment  failure  (bleed  air,  pressure  control, 
air  conditioning,  electrical  source(s),  etc.)  that 
affects  pressurization. 

c.  Complete  loss  of  thrust  from  all  engines. 

3.  In  showing  compliance  with  paragraphs 
dl  and  d2  of  these  special  conditions 
(Pressurization),  it  may  be  assumed  that  an 
emergency  descent  is  made  by  an  approved 
emergency  procedure.  A  17-second  crew 
recognition  and  reaction  time  must  be  applied 
between  cabin  altitude  warning  and  the 
initiation  of  an  emergency  descent. 

Note. — For  the  flight  evaluation  of  the  rapid 
descent,  the  test  article  must  have  the  cabin 
volume  representative  of  what  is  expected  to 
be  normal,  such  that  Cessna  must  reduce  the 
total  cabin  volume  by  that  which  would  be 
occupied  by  the  furnishings  and  total  number 
of  people. 

e.  Oxygen  equipment  and  supply. 

1.  A  continuous  flow  oxygen  system  must 
be  provided  for  the  passengers. 

2.  A  quick-donning  pressure  demand  mask 
with  mask-mounted  regulator  must  be 
provided  for  each  pilot.  Quick-donning  from 
the  stowed  position  must  be  demonstrated  to 
show  that  the  mask  can  be  withdrawn  from 
stowage  and  donned  within  5  seconds. 
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NOTE:  For  figure  3,  time  starts  at  the  moment  cabin  altitude 
exceeds  8,000  feet  during  depressurization.  if  depressurization 
analysis  shows  tfiat  the  cabin  altitude  limit  of  this  curve  is 
exceeded,  the  following  altemate  limitations  apply:  After 
depressurization,  the  maximum  cabin  altitude  exceedence  is 
limited  to  30,000  feet.  The  maximum  time  the  cabin  altitude  may 
exceed  25,000  feet  is  2  minutes;  time  starting  when  the  cabin 
altitude  exceeds  25,000  feet  and  ending  when  it  returns  to 
25,000  feet. 
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FIGURE  4 

NOTE:   For  figure  4,  time  starts  at  the  moment  cabin  altitude 
exceeds  8,000  feet  during  depressurization.   If  depressurization 
analysis  shows  that  the  cabin  altitude  limit  of  this  curve  Is 
exceeded,  the  following  alternate  limitations  apply:  After 
depressurization,  the  maximum  cabin  altitude  exceedence  is 
limited  to  40,000  feet.  The  maximum  time  the  cabin  altitude  may 
exceed  25,000  feet  is  2  minutes;  time  starting  when  the  cabin 
altitude  exceeds  25,000  feet  and  ending  when  it  returns  to 
25,000  feet. 
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Issued  in  Wasbington  DC,  on  August  2, 
1988. 

M.C  Beard, 

Director  of  Airworthiness. 

|FR  Doc.  88-18122  Filed  8-10-68:  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  86-ANM-13] 

Proposed  Establishment  of  VOR 
Federal  Airway  V-593,  Coiorado 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
designate  a  new  Federal  Airway  V-593 
between  Deaver.  CO.  and  Pueblo.  CO. 
The  arrival  fix  over  Kiowa,  CO, 
produces  congestion  in  that  area  for 
traffic  landing  at  Denver.  This  action 
would  add  a  new  airway  that  bypasses 
Kiowa  for  a  direct  route  to  4ie  Denver 
terminal  area,  reduce  delays  and 
shorten  the  distance  by  nine  miles. 
DATES:  Comments  must  be  received  on 
or  before  September  26, 1988. 
ADDRESSES:  Send  ecnmento  on  the 
proposai  io  tn|>ticate  to:  Directoi;  FAA, 
Northwest  Mountain  Region,  Attention: 
Manager,  Air  Traffic  Sivtaieib  Docket 
No.  88-ANK4-13,  Federal  Aviation 
Administration.  17900  Pacific  Highway 
South.  0-68988,  Seattle.  WA  98MB. 

The  official  docket  may  be  examined 
in  the  lUdes  Docket,  weekdays,  except 
Federal  holtdaye.  between  ftao  a.nu  and 
SKX)  p:m.  The TAA  Rules  Docket  ia 
located  in  the  Office  of  ibc  CMef 
Counsel  Room  916,  800  Independence 
Avenue.  SW.,  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTMER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  oo  this  notice  must  submit 
with  thoae  comments  a  self-addressed, 
stamped  postcard  on  which  the 
Jollowing  statement  is  made: 
"Comments  to  Airspace  Docket  No.  8ft- 
ANM-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  coBBnents  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  m  die  ligiit  of 
comments  received.  All  comments 
submitted  will  be  available  for 
exanrniatkai  in  the  Rules  Docket  both 
before  and  afier  the  closing  date  for 
coamenls.  A  «epott  euianiarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailahiUly  of  NPKM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Propoaed  SuleiBakiiie^«>RM) 
by  aabnattdflg  a  raqaaat  to  the  Federal 
Aviation  Administration,  Office  of 
Public  ASain.  Attentioa:  Pablic  Inquiry 
Center.  iVPA-2Sa  800  Independence 
Avenae.  SW.,  WasMngten,  DC  20591.  or 
by  eeXag  (202)  267-3484. 
Comnumications  must  identify  the 
aodce  miBibar  of  flds  tVMyL  Peraons 
intarested  IB  being  plaead  on -a  vailing 
list  for  future  NPKM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  appbcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
designate  new  VOR  Federal  Airway  V- 
593  located  in  the  vicinity  of  Denver, 
CO.  We  have  identified  the  need  for  an 
airway  to  support  procedures  for  the 
arrival  traffic  flow  from  the  south. 
Presently,  low  and  high  altitude  arrivals 
mix  at  Kiowa.  CO.  VORTAC,  producing 
delays.  This  new  airway  would  bypass 
Kiowa  and  shorten  the  route  to  the 
Denver  terminal  area  by  nine  miles.  This 
action  would  reduce  controller 
workload.  Section  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6D  dated 
January  4, 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 


regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Pobcies  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluatioB  as  the  anticipated  impact  is 
so  miremeL  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Adntinistration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71-fiESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aoiharity:  49  U.S.C.  1348(a).  1354(a).  1510: 
Bxecstive  Ovdv  10654: 49  U.5.C.  106(g) 
(Revised  Pub.  L.  97-448.  January  12. 1983);  14 
CFRllM. 

171.129   lAflMnded] 

2.  Section  71.123  is  amended  as 
follows: 

V-«93  (New] 

Prom  Pueblo.  CO,  INT  Pueblo  004*T(35rM) 
and  Denver,  CO,  147T1135*M)  radials;  to 
Denver. 

Issued  in  Washington,  DC,  on  August  4. 
1988. 

Shelomo  Wugalter. 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  88-18124  Filed  8-10-88:  8:45  am) 
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14  CFR  Part  73 

(Airspace  Docket  Na  8«-ACE-81 

Proposed  Change  to  Times  of 
Designation  for  Restricted  Areas  R- 
3601A  and  R-3601B  BrookvUle.  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 
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SUMMARY:  This  notice  proposes  to 
increase  the  published  times  of 
designation  for  Restricted  Areas  R- 
3601A  and  R-3601B  Brookville.  KS. 
Increased  training  requirements  have 
resulted  in  expanded  use  of  these  areas 
through  daily  activation  of  the  currently 
published  "other  times  by  NOTAM" 
provision.  This  proposed  action  would 
revise  the  published  times  to  reflect 
actual  current  usage  and  negate  the 
need  for  issuing  daily  Notice  to  Airmen 
(NOTAM). 

DATE:  Comments  must  be  received  on  or 
before  September  26, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Central  Region,  Attention:  Manager,  Air 
Traffic  Division,  Docket  No.  88-ACE-8. 
Federal  Aviation  Administration,  601 
East  12th  Street.  Federal  Building. 
Kansas  City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW..  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Gallant.  Airspace  Branch  (ATO- 
240],  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9253. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic  and 
energy  aspects  of  the  proposal.  Send 
comments  on  environmental  and  land 
use  aspects  to:  Headquarters,  ANG  SC/ 
DEV,  Mail  Stop  18,  Andrews  AFB,  MD 
20331.  Communications  should  identify 
the  airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Airspace  Docket  No.  88-ACE-8."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  pcson  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communicatioins  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  to 
expand  the  published  times  of 
designation  for  Restricted  Areas  R- 
3601A  and  R-3601B  Brookville,  KS,  in 
order  to  more  accurately  indicate  the 
actual  times  of  use  for  these  areas.  The 
military  has  incrased  their  use  of  these 
areas  beyond  the  core  hours  listed  for 
R-3601A  and  R-3601B.  Because  of  this 
expanded  operation,  the  user  is  required 
to  modify  the  times  of  use  everyday  by 
issuance  of  a  Notice  to  Airmen 
(NOTAM).  This  proposal  would  update 
the  published  times  of  use  shown  on 
aeronatucial  charts  and  delete  the  need 
for  daily  NOTAMs.  Section  73.36  of  Part 
73  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6D 
dated  January  4, 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 


so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economc  impact  on  a  substantial 
number  of  smal  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
73  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  73)  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510. 
1522;  Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983):  14 
CFR  11.69. 

§  73.36    [Amended] 

2.  Section  73.36  is  amended  as  follows: 
R-3601A  Brookville,  KS  lAmended] 

By  removing  the  present  time  of 
designation  and  substituting  the  following: 
Time  of  designation.  Monday,  Wednesday, 
Friday  and  Saturday,  0800  to  1800  local  time: 
Tuesday  and  Thursday.  0600  to  2230  local 
time:  other  times  by  NOTAM  24  hours  in 
advance. 

R-3601B  Brookville.  KS  [Amended] 

By  removing  the  present  time  of 
designation  and  substituting  the  following: 
Time  of  designation.  Monday,  Wednesday. 
Friday  and  Saturday,  0800  to  1800  local  time; 
Tuesday  and  Thursday,  0800  to  2230  local 
time;  other  times  by  NOTAM  24  hours  in 
advance. 

Issued  in  Washington,  DC.  on  August  4, 
1988. 

Temple  H.  Johnson,  Jr., 
Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  8&-18123  Filed  8-10-88;  8:45  am] 
BILLINQ  CODE  4«10-13-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Rel.  No.  IC-16504:  FMe  No.  S7-1S-881 

Offers  of  Exchange  Involving 
Registered  Open-End  Investment 
Companies  and  Unit  Investment  Trusts 

AGENCY:  Securities  and  Exchange 
Commission. 
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action:  Revised  proposed  rule  and 
request  for  comment. 

summary:  The  Commission  is 
publishing  for  public  comment  a  revised 
rule  proposal  that  would  permit  a 
mutual  fund  or  its  principal  underwriter 
to  make  certain  exchange  offers  to  its 
own  shareholders  or  to  shareholders  of 
another  fund  in  the  same  group  of  funds. 
The  Commission  makes  this  proposal 
because  of  the  numerous  applications 
that  have  been  flled  with  the 
Commission  regarding  mutual  fund 
exchanges.  The  revised  proposed  rule  is 
intended  to  set  forth  the  Commission's 
standards  for  most  such  exchanges  and 
reduce  signficantly  the  burden  on  the 
mutual  fund  industry  of  filing 
applications. 

The  Commission  is  also  seeking 
additional  comment  on  a  proposed  rule 
that  was  previously  issued  for  comment 
and  that  would  permit  a  unit  investment 
trust  or  its  sponsor  to  make  certain 
exchange  offers  to  unitholders  of  the 
same  trust  or  to  unitholders  of  another 
unit  investment  trust  having  the  same 
sponsor.  The  commenters  on  the  original 
proposal  raised  several  issues.  The 
Commission  now  seeks  comment  on 
alternatives  to  the  proposal  and  on  what 
further  steps  it  should  take  in  this  area. 

Finally,  the  Commission  is  considering 
whether  to  propose  amendments  to  an 
existing  rule  that  permits  certain 
insurance  company  separate  accounts  to 
make  offers  of  exchange.  Such 
amendments  are  being  considered 
.because  issues  now  under  consideration 
in  the  mutual  fund  and  unit  investment 
trust  exchange  areas  also  apply  to 
separate  accounts.  The  Commission  is 
requesting  comment  on  insurance 
considerations  relevant  to  the  questions 
of  whether  and  how  amendments  to  rule 
lla-2  should  be  implemented. 

DATE:  Comments  must  be  received  on  or 
before  October  11, 1988. 

ADDRESS:  Send  comments  in  triplicate  to 
Jonathan  G.  Katz.  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Comments  should  refer  to  File  No.  S7- 
15-88.  All  comments  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW..  Washington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  M.  Kaplowitz,  Chief,  or  Brian  P. 
Kindelan,  Special  Counsel.  (202)  272- 
2048.  Office  of  Regulatory  Policy. 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 


SUPPLEMENTARY  INFORMATION:  The 

Commission  is  asking  for  public 
comment  on  a  revision  of  proposed  rule 
lla-3  and  for  additional  public  comment 
on  proposed  rule  llc-1,  both  under 
section  11(a)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l,  et 
seq.]  (the  "Act").  Additionally,  the 
Commission  is  asking  for  public 
comment  on  certain  matters  pertaining 
to  whether,  and,  if  so,  how.  rule  lla-2 
(17  CFR  270.11a-2)  under  section  11  of 
the  Act  (15  U.S.C.  80a-ll)  should  be 
amended. 

Executive  Summary 

In  December  1986.  the  Commission 
proposed  rules  lla-3  and  llc-1.  which 
would  permit  certain  exchange  offers  by 
registered  open-end  management 
investment  companies  ("mutual  funds" 
or  "funds")  and  unit  investment  trusts 
("UITs").  other  than  registered  separate 
accounts.*  The  six  commenters  on  the 
proposals  generally  supported  the 
initiative  taken  by  the  Commission,  but 
argued  that  certain  provisions  of  the 
proposed  rules  should  be  modified  or 
eliminated.  As  discussed  below,  revised 
proposed  rule  lla-3  reflects  the 
comments  received,  as  well  as 
developments  occurring  after  issuance 
of  the  proposal. 

Revised  proposed  rule  lla-3  would 
permit,  subject  to  specified  conditions,  a 
mutual  fund  or  its  principal  underwriter 
to  make  exchange  offers  to  that  fund's 
shareholders  [e.g.,  in  the  case  of  a  series 
company)  or  to  shareholders  of  another 
fund  in  the  same  group  of  funds.  As  in 
the  initial  proposal,  the  revised 
proposed  rule  would  permit  the 
imposition  of  an  administrative  fee  and 
a  sales  load  on  the  "acquired  security" 
at  the  time  of  an  exchange.*  In  addition, 
also  like  the  initial  proposal,  revised 
proposed  rule  lla-3  would  permit  a 
deferred  sales  load  on  the  acquired 
security.  For  purposes  of  calculating  any 
sales  load  imposed  on  the  acquired 
security,  both  proposals  would  require 
that  an  exchanging  shareholder  receive 
credit  for  any  sales  load  previously  paid 
on  the  exchanged  security  and,  in  the 
case  of  an  acquired  security  subject  to  a 
contingent  deferred  sales  load,  for  the 
length  of  time  the  shareholder  held  the 


'  See  Investment  Company  Act  Rel.  No.  15494 
(Dec.  23, 1966)  (51  FR  47260.  Dec.  31, 1968| 
("proposing  release"). 

*  The  introductory  language  in  the  revited 
proposal  has  been  modiHed  to  clarify  that  the  i^le  is 
intended  to  permit  only  the  imposition  of  certain 
charges  at  the  time  of  an  exchange,  and  not  to 
approve  all  of  the  other  terms  of  an  exchange  offer. 

The  "acquired  security"  is  the  security  of  the 
offering  company  that  an  investor  acquired  in  an 
exchange.  See  revised  proposal  rule  lla-3(a).  "Sales 
load"  is  defined  in  section  2(a)(35)  of  the  Act  [15 
U.S.C.  80a-2(a)(35)) 


exchanged  security.'  Both  proposals 
would  also  require  disclosure  of  any 
administrative  fee  in  the  prospectus  of 
the  offering  company  and  in  certain 
sales  literature  and  advertising. 

The  revised  proposal  contains  several 
changes  from  the  initial  proposal.  First, 
the  revised  proposed  rule  stales  that  an 
offering  company  that  has  previously 
made  an  exchange  offer  cannot  rely  on 
the  rule  to  change  the  terms  of  such 
prior  offer  unless  that  company's 
prospectus  had  disclosed,  at  all  times 
the  offer  was  outstanding,  that  the  offer 
was  subject  to  termination  and  that  its 
terms  were  subject  to  change,  unless  the 
only  effect  of  the  change  is  to  reduce  or 
eliminate  a  charge  payable  at  the  time  of 
the  exchange.  Second,  the  revised 
proposal  would  define  the  term 
"administrative  fee"  and  permit  the 
imposition  of  a  redemption  fee  on  the 
exchanged  security  at  the  time  of  an 
exchange.  The  intention  to  impose  a 
redemption  fee  would  also  have  to  be 
disclosed  in  certain  sales  literature  and 
advertising.  Third,  the  revised  proposed 
rule  would  expressly  prohibit  the 
imposition  of  a  deferred  sales  load  on 
the  exchanged  security  at  the  time  of  an 
exchange.  Such  a  prohibition  was 
merely  implicit  in  the  original  proposal. 
Fourth,  the  revised  proposal  would 
expand  and  relabel  the  "family  of 
funds"  concept  contained  in  the  original 
proposal.  Fifth,  the  revised  proposed 
rule  would  require  any  offering  company 
that  reserves  the  right  to  change  the 
terms  of  or  terminate  its  exchange  offer 
to  disclose  in  its  prospectus  and  in 
certain  advertising  and  sales  literature 
that  the  offer  may  be  terminated  and 
that  its  terms  are  subject  to  change. 
Finally,  the  revised  version  would 
require  that  shareholders  by  given  prior 
notice  of  any  material  amendment  to  the 
terms  of  an  exchange  offer,  unless  the 
only  effect  of  the  amendment  is  to 
reduce  or  eliminate  a  charge  payable  at 
the  time  of  the  exchange. 

Reproposed  rule  lla-3  would  be 
prospective  in  effect  and  is  intended  to 
set  forth  for  the  entire  fund  industry  the 
Commissions  standards  for  approval  of 
exchange  offers  at  other  than  relative 
net  asset  value.  Therefore,  when 
adopted,  rule  lla-3  will  supersede  all 
prior  Commission  orders  that  approved 
exchange  offers  at  other  than  relative 
net  asset  value.  Recipients  of  such  prior 
orders  should  avail  themselves  of  the 


'  Revised  proposed  rule  lla-3(c)(3)  would  defme 
the  term  "exchanged  security"  to  include  the 
security  actually  exchanged  under  an  exchange 
offer,  and  any  security  previously  exchanged  for  the 
security  actually  exchanged  or  for  any  of  its 
predecessors. 
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comment  process  on  rule  lla-3.  if  they 
so  desire. 

The  Commission  is  also  requesting 
additional  public  comment  on  proposed 
rule  llc-1.  Proposed  rule  llc-1  would 
permit,  subject  to  certian  conditions,  a 
UIT  or  its  sponsor  to  make  certain 
exchange  offers  to  unitholders  of  the 
same  trust  or  another  UIT  having  the 
same  sponsor.  Because  of  concerns 
raised  by  the  commenters.  the 
Commission  is  requesting  additional 
comment  on  whether  and  how  it  should 
proceed  with  a  rulemaking  initiative  in 
this  area. 

Finally,  the  Commission  is  considering 
whether  to  propose  amendments  to  rule 
lla-2.  which  permits,  under  certain 
conditions,  offers  of  exchange  by 
registered  separate  accounts.  The 
Commissionis  asking  for  public 
comment  on  insurance  considerations 
relevant  to  proposing  amendments  to 
the  rule. 

Background 

Section  11(a)  of  the  Act  provides  that 
unless  an  exchange  offer  made  by  a 
mutual  fund  or  its  principal  underwriter 
to  the  fund's  own  shareholders,  or  to  the 
shareholders  of  another  mutual  fund,  is 
made  on  the  basis  of  the  relative  net 
asset  values  of  the  shares  to  be 
exchanged,  the  terms  of  the  offer  must 
first  be  approved  by  the  Commission  or 
comply  with  any  rules  that  the 
Commission  may  have  prescribed. 
Section  11(c).  by  reference  to  section 
11(a),  provides  that  the  terms  of  any 
exchange  offer  involving  the  securities 
of  a  UIT  must  first  be  approved  by  the 
Commission  or  comply  with  any  rules 
that  the  Commisson  may  have 
prescribed. 

The  legislative  history  of  section  11 
and  the  reasons  for  proposing  rules 
lla-3  and  llc-1  are  discussed 
thoroughly  in  Investment  Company  Act 
Release  No.  15494  (December  23. 1986) 
(the  "proposing  release"),  and  will  not 
be  repeated  here.  In  brief,  proposed  rule 
lla-3  would  have  permitted  a  mutual 
fund  or  its  principal  underwriter  to  make 
certian  exchange  offers  to  that  fund's 
shareholders  or  to  shareholders  of 
another  fund  in  the  same  family  of 
funds.  Proposed  rule  llc-1  would  have 
permitted  a  UIT  or  its  sponsor  to  make 
certian  exchange  offers  to  unitholders  of 
the  same  UIT  or  to  unitholders  of 
another  UIT  having  the  same  sponsor. 

In  response  to  proposed  rule  lla-3, 
five  of  the  six  commenters  generally 
expressed  support  for  the  initiative,  but 
argued  that  certian  provisions  should  be 
modified  or  clarified.*  Moreover,  other 


developments  have  come  to  light  that 
indicate  a  need  for  modification  of  the 
original  proposal.  Specifically,  some 
fund  families  that  have  a  fiberal 
exchange  policy  may  experience  a 
heavy  volume  of  exchanges  to  the 
detriment  of  shareholders  remaining  in 
certain  funds.  Excessive  exchange 
activity  may  increase  fund  expenses  * 
and  force  portfolio  managers  to 
maintain  a  large  cash  position  to  meet 
possible  redemptions  due  to  exchanges.' 
Recently,  several  funds  have  imposed 
new  restrictions  on  their  exchange 
privileges  and  other  funds  may  follow 
suit. 

The  imposition  of  restrictions  on 
existing  exchange  privileges,  however, 
raises  its  own  set  of  problems.  While 
such  restrictions  may  benefit  investors 
who  seldom,  if  ever,  use  exchange 
privileges,  they  may  be  unfair  to  those 
investors  who  bought  shares  in  reliance 
on  unlimited  or  free  exchange 
privileges.' 

Also,  in  some  applications  received 
after  the  proposal  of  rule  lla-3, 
applicants  have  sought  permission  to 
calculate  the  amount  of  a  contingent 
deferred  sales  load  ("CDSL")  imposed  at 
the  time  an  acquired  security  is 
redeemed  in  a  manner  that  differs  from 
that  described  in  the  vast  majority  of  the 
applications  received  prior  to  the 
proposal.*  Under  almost  all  of  the 
orders  issued  before  proposed  rule  11a- 
3,  any  CDSL  on  the  acquired  security  is 
calculated  as  if  the  acquired  security 
were  held  from  the  date  on  which  the 
exchanged  security  was  acquired." 


*  In  addition  to  the  comment  letters  received,  a 
representative  of  one  of  the  commenters  met  with 


several  representatives  of  the  Commission's 
Division  of  Investment  Management.  A 
memorandum  submitted  by  the  commenter  after 
that  meeting  and  a  staff  memorandum  discussing 
the  meeting  were  placed  in  the  public  comment  file 
on  the  proposed  rules. 

'  For  example,  funds  may  be  required  to  liquidate 
assets,  thereby  incurring  brokerage  commissions. 
See  discussion  of  redemption  fees,  infra,  at  notes 
37-45  and  accompany  text. 

•  See  Managers  Closely  Watch  Redemptions. 
Wall  St.  J..  Oct.  27. 1987.  at  41.  col.  1;  Fidelity  Sector 
Funds  Sustain  Big  Hits.  Wall  St.  |..  Oct.  23, 1987.  at 
45.  col.  1. 

'  See  Some  Funds  Act  To  Discourage  Phone 
Switches.  Wall  St. )..  Feb.  8. 1988.  at  27.  col.  3: 
Fidelity  Curbs  Switching  in  Sector  F^nds.  Wall  St. 
J..  Apr.  13. 1987.  at  45,  col.  1. 

'  A  CDSL  is  a  sales  load  that  is  paid  by  the 
shareholder  at  the  time  fund  shares  are  redeemed 
and  the  amount  of  which  varies  with  the  length  of 
time  the  redeemed  shares  were  held.  The  CDSL  may 
be  eliminated  entirely  if  redemption  does  not  occur 
before  a  specified  period  of  time.  For  instance,  a 
typical  CDSL  might  consist  of  a  five  percent  charge 
on  redemptions  of  shares  made  within  one  year  of 
purchase.  In  each  successive  year,  the  percentage  of 
the  sales  load  would  be  reduced  by  one  percent, 
with  the  result  that  a  redemption  of  shares  thai  had 
been  held  for  more  than  five  years  would  not  be 
subject  to  any  sales  load. 

•  Sep.  e.g..  Freedom  Investment  Trust,  et  al.. 
Investment  Company  Act  Rel.  Nos.  15075  (Apr.  28. 


Recently,  however,  where  the 
exchanged  security  was  subject  to  a 
CDSL  that  would  be  deferred  until 
redemption  of  the  acquired  security,  and 
the  acquired  security  was  itself  subject 
to  neither  a  front-end  sales  load  nor  a 
CDSL.  applicants  have  sought  and 
received  permission  to  exclude  the  time 
period  during  which  the  acquired 
security  was  held  when  calculating  the 
CDSL  charged  when  the  acquired 
security  was  redeemed.'"  In  light  of 
these  recent  orders,  and  the  other 
developments  discussed  above,  the 
Commission  has  decided  to  repropose 
rule  lla-3. 

Regarding  proposed  rule  llc-1,  two 
commenters  argued  that  it  would  be 
unworkable  and  a  significant  departure 
from  the  prior  orders.  As  discussed  in 
more  detail  below,  however,  the 
commenters  failed  to  suggest  an 
alternative  approach  that  would  address 
adequately  the  concerns  reflected  in  the 
legislative  history  of  section  11. 
Therefore,  the  Commission  has  decided 
to  seek  additional  comment  on  the 
proposed  rule  before  taking  further 
action. 

The  Commission  adopted  rule  lla-2 
in  1983  to  permit  certain  exchange  offers 
by  registered  separate  accounts."  The 
rule  defines  who  may  make  and  receive 
those  exchange  offers,  and  permits  the 
offering  account  to  charge  an 
administrative  fee  and.  under  certain 
conditions,  a  sales  load  at  the  time  of  an 
exchange.  The  Commission  generally 
believes  that,  to  promote  competitive 
equality  among  investment  company 
products,  insurance  company  separate 
accounts  and  mutual  funds  should  be 
subject  to  the  same  legal  requirements 


19661  |S1  FR  16602.  May  5. 1986|  (notice  of 
application)  and  15118  (May  28.  19861  (order). 
Proposed  rule  na-3(a)(3)  would  have  required  such 
tacking  of  the  time  an  investor  held  both  the 
exchanged  and  the  acquired  securities  for  purposes 
of  calculating  the  CDSL  on  the  acquired  security. 

'"See.  e.g..  Tucker  Anthony  Mutual  Fund,  et  al.. 
Investment  Company  Act  Rel.  Nos  15708  (Apr.  28. 
1987)  [52  FR  16474.  May  5. 1987|  (notice  of 
application)  and  15745  (May  19. 1987)  (order).  See 
also  notes  33-36.  infra,  and  accompanying  text. 

' '  See  Investment  Company  Act  Rel.  No.  13407 
duly  28. 1983)  148  FR  3643.  Aug  10,  1983)  (adopting 
release  for  rule  na-2) 

Section  1(a)(37)  of  the  Act  |15  I'.S.C.  aOa-2(al(37)) 
defines  "separate  account "  as  "an  account 
established  and  maintained  bv  an  insurance 
company  pursuant  to  the  laws  of  an\  State  or 
territory  of  the  United  States,  or  of  Canada  or  any 
province  thereof,  under  which  income,  gains  and 
josses,  whether  or  not  related,  from  assets  alloc<iied 
to  such  account,  are.  in  accordance  with  the 
applicable  contract,  credited  to  or  charged  agHinsI 
such  account  without  regard  to  other  income,  gains, 
or  losses  of  the  insurance  company      "Sepiirate 
account "  is  similarly  defined  in  nile  0-l(el  under  the 
Act  |17  CFR  270.0-1(e)|  for  purposes  of  the 
availability  of  certain  e\empli\e  rules.  irH'liHJing 
rule  llH-2. 
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in  the  exchange  offer  area.  If  revised 
proposed  rule  lla-3  is  adopted, 
therefore,  the  Commission  intends  to 
consider  whether  to  propose 
amendments  to  rule  lla-2  so  that,  to  the 
extent  possible,  the  two  rules  will 
contain  similar  provisions,  the 
Commission  is  now  asking  for  comment 
on  insurance  considerations  relevant  to 
amending  rule  lla-2. 

Discussion 

A.  Revised  Proposed  Rule  lla-3 

This  section  discusses  provisions  in 
the  revised  proposed  rule  that  reflect 
changes  from  the  initial  proposal,  as 
well  as  provisions  that  have  been  left 
unchanged. 

1.  Effect  of  Revised  Proposed  Rule  on 
Prior  Orders 

In  conjunction  with  the  proposing 
release,  the  Commission  issued  a  notice 
proposing  to  amend  fifty  orders 
previously  issued  under  the  Act  (the 
"prior  orders")  to  conform  the  prior 
orders  to  the  proposed  rule,  when 
adopted.'*  The  prior  orders  approve 
exchanges  between  mutual  funds  where 
an  administrative  or  other  processing 
fee  is  imposed.  The  notice  stated  that 
"[a]ny  interested  person  may  request  a 
hearing  on  amendment  of  a  particular 
Prior  Order  or  ask  to  be  notified  if  a 
hearing  is  ordered."  The  Commission 
received  responses  covering  six  of  the 
prior  orders. 

The  Commission  has  determined  that 
it  is  not  necessary  to  give  individual 
hearings  to  the  holders  of  the  prior 
orders  or  to  any  other  person.  There  is 
no  need  for  such  hearings  because  the 
reproposed  rule  would  be  prospective  in 
effect  and  is  intended  to  set  forth  for  the 
entire  industry  the  Commission's 
standards  for  approval  of  exchange 
offers  at  other  than  relative  net  asset 
value.  Moreover,  all  of  the  rule's 
provisions  would  apply,  not  just  those 
governing  disclosure  of  administrative 
fees.  Recipients  of  prior  orders  may 
make  their  views  known  in  the  context 
of  the  comment  process  that 
accompanies  Commission  rulemaking, 
and  those  views  will  be  given  due 
consideration."  Similarly,  holders  of 
orders  not  involving  administrative  fees 
[e.g..  any  other  type  of  order  regarding 
an  exchange  at  other  than  relative  net 


asset  value]  should  avail  themselves  of 
the  comment  process,  if  they  so  desire.'* 

2.  Funds  That  May  Rely  on  the  Rule 

Revised  proposed  rule  lla-3  would 
provide  specifically  that  any  offering 
company  that  has  previously  made  an 
offer  of  exchange  cannot  rely  on  the  rule 
to  amend  the  terms  of  such  prior  offer 
unless  the  prospectus  of  the  offering 
company  had  disclosed,  at  all  times  the 
offer  was  outstanding,  that  the  offer  was 
subject  to  termination  and  its  terms 
were  subject  to  change.'*  Revised 
proposed  rule  lla-3  is  intended  to 
provide  generic  relief  from  section  11  for 
many  exchange  offers  made  at  other 
than  relative  net  asset  value. 
Conditioning  use  of  the  rule  on  prior 
prospectus  disclosure  recognizes  that 
some  funds  with  existing  exchange 
privileges  previously  used  those 
privileges  in  marketing  fund  shares,  but 
may  now  wish  to  rely  on  the  rule  to 
change  the  privileges  so  as  to  restrict 
effectively  their  use.  For  example,  such 
a  fund  may  seek  to  impose  an 
administrative  charge  or  redemption  fee 
on  an  exchange,  or  increase  an 
administrative  charge  permitted  by  a 
prior  order.  Such  changes  may  raise 
questions  of  fairness  with  respect  to 
those  shareholders  who  bought  (and 
held)  shares  of  the  fund  based,  in  part, 
on  the  existing  terms  of  an  exchange 
privilege.  The  degree  of  unfairness,  in 
turn,  depends  partially  on  the  past 
prospectus  disclosure  and  marketing  of 
funds  with  such  privileges.'®  At  least 
where  there  has  been  prior  prospectus 
disclosure  that  an  exchange  privilege 
may  change  there  is  some  notice  to 
investors.'^  Accordingly,  such  past 
disclosure  is  a  precondition  to  use  of  the 
rule.'* 


"See  Investment  Company  Act  Rel.  No.  15546 
(Jan.  20.  1987)  |52  FR  2966.  Jan.  29.  19871. 

' '  But  cf.  section  40(a)  of  the  Act  (15  U.S.C.  80a- 
39(a)|  (the  procedure  for  the  issuance  of  orders 
under  the  Act  contemplates  the  opportunity  for 
hearings  on  an  individual  basis). 


'*  Orders  issued  since  the  initial  proposal  have 
all  been  conditioned  specincally  on  compliance 
with  rule  lla-3.  when  and  if  adopted. 

"  Paragraph  (a)(1)  would  provide  an  exception  to 
the  prior  disclosure  requirement  where  the  only 
effect  of  an  amendment  is  to  reduce  or  eliminate  an 
administrative  fee.  sales  load  or  redemption  fee 
payable  at  the  time  of  an  exchange. 

"  See  notes  60-64.  infra,  and  accompanying  text. 

"  The  Commission  is  not  requiring  that  funds  use 
any  particular  language  for  the  necessary 
disclosure,  but  such  disclosure  should  be  clear  and 
unambiguous. 

'•  Once  rule  lla-3  Is  adopted,  any  fund  that  (i) 
proposes  to  restrict  materially  the  terms  of  an 
exchange  offer,  (ii)  would  require  an  order  under 
section  11  after  such  amendment,  and  (iii)  is  unable 
to  rely  on  rule  lla-3.  would  be  required  to  obtain  an 
individual  order  (or  an  amended  order,  as 
appropriate)  prior  to  changing  the  terms  of  the  offer. 
In  reviewing  applications  from  such  funds,  the  staff 
would  use  rule  lla-3.  as  adopted,  as  a  guideline. 
The  Commission  would  expect  applicants  to 
comply,  to  the  extent  possible,  with  the  terms  of  rule 
lla-3  and  to  demonstrate  either  that  existing 
shareholder*  who  were  not  on  notice  that  the  terms 
of  the  offer  could  change  would  not  be  harmed  by 


The  Commission  seeks  comment, 
however,  on  whether  it  is  necessary  and 
appropriate  that  final  rule  lla-3  state 
that  if  the  appropriate  prospectus 
disclosure  was  made  at  or  before  the 
time  any  investor  acquired  all  of  his 
shares,  then  the  fund  could  rely  on  the 
rule  as  to  that  shareholder  to  amend  an 
exchange  offer.  Alternatively,  the 
Commission  seeks  comment  on  whether 
it  is  necessary  and  appropriate  that  final 
rule  lla-3  state  that  if  the  prospectus 
disclosure  was  made  for  a  particular 
number  of  years  [e.g.,  2,  5,  of  10  years), 
then  the  fund  could  rely  on  the  rule  to 
amend  an  exchange  offer. 

3.  Calculating  the  Sales  Load 
Differential 

Revised  proposed  rule  lla-3  would 
permit  exchanges  of  mutual  fund  shares 
on  the  basis  of  the  relative  net  asset 
values  of  the  securities  to  be  exchanged 
plus  the  imposition  of  a  sales  load  on 
the  acquired  security."  Paragraph  (a)(3) 
of  the  revised  proposed  rule  would  limit 
any  sales  load  charged  on  the  acquired 
security  to  a  percentage  that  is  no 
greater  than  the  excess,  if  any,  of  the 
rate  of  the  sales  load  applicable  to  that 
security  in  the  absence  of  an  exchange 
over  the  total  rate  of  all  sales  loads 
previously  paid  on  the  exchanged 
security  (the  "sales  load  differential').'"' 
Additionally,  paragraph  (a)(3)  of  the 
revised  proposal  would  limit  any  sales 
load  charged  upon  redemption  of  the 
acquired  security,  that  is  solely  the 
result  of  a  deferred  sales  load  imposed 
on  the  exchanged  security,  to  a  rate  thai 
is  no  greater  than  the  excess,  if  any,  of 


the  amendment,  or  that  the  application  includes 
conditions  designed  to  mitigate  any  harm  suffered 
by  such  shareholders.  Such  conditions  cnuld  include 
(i)  permitting  existing  shareholders  who  were  not  on 
notice  to  continue  to  exchange  their  shares  under 
the  original  terms  of  the  exchange  offer,  (ii)  allowing 
such  shareholders  to  redeem  their  shares  within  a 
specified  period  of  time  without  payment  of  any 
redemption  fee  or  deferred  sales  load  that  would 
otherwise  be  applicable,  or  (iii)  allowing  such 
shareholders  to  redeem  their  shares  and  receive  a 
total  or  partial  refund  of  any  front-end  sales  load 
previously  paid. 

"  As  initially  proposed,  rule  11a-3(a)  would  have 
permitted  the  imposition  of  "a  nominal 
administrative  fee  or  a  sales  load".  Three 
commenters  asked  that  (he  final  rule  clearly  state 
that  it  permits  both  a  nominal  administrative  fee 
and  a  sales  load  to  be  charged.  The  revised 
proposed  rule  would  permit  either  or  both  of  these 
charges  and  would  also  permit  the  imposition  of  a 
redemption  fee  at  the  time  of  an  exchange.  In 
response  to  the  commenters.  revised  proposed  rule 
118-3  specifically  stales  that  any  combination  of  the 
permitted  charges  may  be  imposed. 

»<■  Thus,  paragraph  (a)(3)  would  permit  a  sales 
load  to  be  charged  on  the  acquired  security  only  if 
the  percentage  rate  of  the  sales  load  otherwise 
applicable  to  that  security  exceeds  the  combined 
percentage  rates  of  a// sales  loads  previously  paid 
by  the  shareholder  on  the  exchanged  security. 
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the  applicable  rate  of  such  sales  load, 
calculated  in  accordance  with 
paragraph  (a)(5)  of  the  rule,  over  the 
total  rate  of  all  sales  loads  previously 
paid  on  the  acquired  security. 

The  proposed  rule  would  have  also 
used  a  sales  load  differential  approach 
to  limit  the  maximum  sales  load  that 
could  be  charged  on  the  acquired 
security.  However,  the  proposal  did  not 
specify  whether  the  offering  company 
should  calculate  the  differential  by 
reference  to  the  difference  between  the 
rates  of  the  sales  loads  or  the  difference 
between  the  amounts  of  the  sales  loads. 
One  commenter  pointed  out  that  the 
prevailing  industry  practice  is  to 
calculate  the  differential  by  referring  to 
the  rates,  rather  than  to  the  amounts. 
The  same  commenter  also  pointed  out 
that  rule  lla-2.  relating  to  offers  of 
exchange  involving  insurance  company 
separate  accounts,  permits  the  sales 
load  differential  to  be  calculated  by 
reference  to  the  difference  in  rates. ^' 
Thus,  the  revised  proposal  is  intended  to 
bring  the  proposed  rule  into 
conformance  with  both  rule  lla-2  and 
current  industry  practice. ^^ 

The  proposal  did  not  specifically 
address  the  situation  where  the 
exchanged  security  is  subject  to  a 
deferred  sales  load  and  the  acquired 
security  is  subject  to  a  front-end  sales 
load.  The  revised  proposal  would  permit 
the  imposition  of  the  front-end  sales 
load  at  the  time  of  exchange,  but  the 
deferred  sales  load  for  the  security 
originally  purchased  [i.e.  the  exchanged 
security)  could  not  be  imposed  until  the 
shareholder  redeems  the  acquired 
security.  The  proviso  to  paragraph  (a)(3) 
would  provide  that,  where  a  deferred 
sales  load  imposed  at  the  time  the 
acquired  security  is  redeemed  is  solely 
the  result  of  a  deferred  sales  load 
imposed  on  the  exchanged  security,  the 
rate  of  such  sales  load  may  not  exceed  a 
sales  load  differential  calculated  using 
the  total  rate  of  all  sales  loads 
previously  paid  on  the  acquired  security. 
The  crediting  of  any  front-end  sales  load 


="  Spc,  e.^..  rule  lla-2(c)(l). 

"  Of  course,  this  change  is  based  on  the 
assumption  thdt  the  maximum  sales  load  rales  of 
Ihe  exchanj?ed  and  acquired  securities  are 
expressed  in  the  same  terms,  e.g..  as  a  percentaRe  of 
Ihe  put)lic  offering  price  or  as  a  percentage  of  the 
net  amount  invested.  If  the  maximum  sales  loads 
are  nol  generally  calculated  using  comparable  rates. 
Ihe  sales  load  differential  would  have  to  he 
calculated  by  first  expressing  both  rates  in  a  similar 
manner. 

Consistent  with  the  change  reflected  in  paragraph 
(a|(3)  of  the  revised  proposed  rule,  paragraph 
(a)(llHi|  also  has  been  amended  to  specify  that 
where  a  securityholder  exchanges  less  than  all  of 
his  securities,  the  security  that  is  deemed 
exchanged  first  should  be  determined  by  reference 
lu  the  security  upon  which  the  highest  sales  load 
r<j/<"  was  previously  paid. 


on  the  acquired  security,  when 
determining  the  amount  of  the  original 
deferred  load  that  is  still  owed,  is 
consistent  with  the  other  aspects  of  the 
revised  proposal  and  with  the  purposes 
of  section  11. 

Finally,  where  a  shareholder 
exchanges  less  than  all  of  his  securities, 
revised  proposed  rule  lla-3  would 
provide  that  in  calculating  any  sales 
load  charged  on  the  acquired  security, 
the  security  upon  which  the  highest 
sales  load  rate  was  previously  paid 
should  be  deemed  exchanged  first.  An 
order  of  redemption  provision  is 
necessary  because  of  the  high  degree  of 
control  that  a  fund  may  have  over  the 
order  in  which  shares  are  redeemed 
upon  an  exchange,  and  the  fact  that  a 
fund's  principal  underwriter  may  benefit 
if  shares  are  redeemed  in  an  order  that 
results  in  a  higher  sales  load.^^ 

4.  Deferred  Sales  Load  on  the 
Exchanged  Security 

Revised  proposed  rule  lla-3  would 
prohibit  specifically  the  imposition  of  a 
deferred  sales  load  on  any  exchanged 
security  at  the  time  of  an  exchange.** 
Permitting  a  deferred  sales  load  to  be 
imposed  at  the  time  of  an  exchange 
could  raise  problems  of  the  type  with 
which  section  11  is  concerned.  Even  if  a 
shareholder  received  credit  for  paying 
such  a  sales  load  against  any  sales  load 
otherwise  payable  on  the  acquired 
security,  there  may  be  an  enhanced 
incentive  to  engage  in  switching. 
Inducing  an  exchange  would  trigger 
payment  of  a  deferred  sales  load, 
thereby  permitting  the  fund's  principal 
underwriter  to  receive  payment  of  a 
sales  load  earlier  than  would  otherwise 
be  the  case.  Moreover,  there  would 
appear  to  be  no  corresponding  benefit  to 


^'  Under  both  the  initial  and  the  revised 
proposals,  where  Ihe  exchanged  security  was 
acquired  through  reinvestment  of  dividends  or 
capital  gains  distributions,  thai  security  would  be 
deemed  to  have  been  sold  with  a  sales  load  equal  to 
the  sales  load  previously  paid  on  the  security  on 
which  the  dividend  was  paid  or  distribution  made. 
One  commenter  suggested  that  rule  lla-3  should 
require  that  any  exchanged  security  acquired 
through  reinvestment  of  a  dividend  or  capital  gains 
distribution  would  nol  be  subject  to  any  sales  load 
upon  an  exchange.  The  Commission  seeks  specific 
comment  on  whether  final  rule  na-3  should  require 
that  any  share  acquired  through  such  reinvestment 
not  be  subject  to  any  sales  load  upon  any  exchange. 
It  should  be  noted  that  the  revised  proposal  would 
not  preclude  such  a  waiver  of  sales  load  on  those 
shares. 

'*  The  definition  of  "deferred  sales  load"  in  the 
revised  proposal  differs  slightly  from  that  in  Ihe 
proposal.  The  definition  was  revised  only  to  track 
section  2(a)(35)  of  Ihe  Act  |15  U.S.C.  80a-2(a)|35)j 
and  is  not  intended  to  have  any  substantive  effect 
on  Ihe  rule. 


the  shareholder  from  the  accelerated 
payment  of  the  sales  load. 2'' 

Rule  lla-3.  as  originally  proposed, 
would  not  have  authorized  the 
imposition  of  a  deferred  sales  load  on 
the  exchange  security.  This  lack  of 
authorization  was  the  result  of  several 
prior  orders  in  which  the  applicants 
represented  that  such  a  deferred  sales 
load  would  not  be  imposed.**  However, 
the  commenters  on  the  proposed  rule 
generally  favored  permitting  a  deferred 
sales  load  to  be  imposed  on  the 
exchanged  security  and  urged  the 
Commission  to  clarify  this  aspect  of  the 
proposal. 

In  support  of  their  position,  the 
commenters  argued  that  there  is  no 
reason  to  prohibit  the  imposition  of  a 
deferred  sales  load  on  the  exchanged 
security,  as  long  as  the  shareholder 
receives  credit  for  that  load  against  any 
sales  load  otherwise  payable  on  the 
acquired  security.*'  They  also  argued 
that  imposing  a  deferred  sales  load  at 
the  time  of  an  exchange,  rather  than 
upon  the  ultimate  redemption  of  the 
acquired  security,  would  ease  the 
administrative  and  recordkeeping 
burden  of  the  funds  involved  in  the 
exchange.**  Further,  the  commenters 
maintained  that,  if  no  deferred  sales 
load  was  permitted  at  the  time  of  an 
exchange,  an  investor  could  easily  avoid 
paying  a  deferred  sales  load  simply  by 
exchanging  securities  subject  to  such  a 
load  for  shares  of  a  "no-load"  fund,  and 
then  redeeming  the  shares  of  the  "no- 
load"  fund.  Finally,  one  commenter 
argued  that  it  would  be  unfair  to 
prohibit  mutual  funds  from  imposing  a 
deferred  sales  load  on  the  exchanged 
security  when  rule  lla-2  permits  certain 
registered  separate  accounts  to  do  so. 
The  commenters'  arguments  in  favor 
of  permitting  a  deferred  sales  load  to  be 
charged  on  the  exchanged  security  at 
the  time  of  an  exchange  are 


'^  In  falling  market,  a  principal  underwriter  could 
have  an  even  greater  incentive  to  mduce  an 
exchange  becuase  of  CDSL  is  generally  calculated 
based  on  a  percentage  of  the  lesser  of  the  original 
purchase  price  or  current  net  asset  value.  Thus,  the 
exchange  would  affect  Ihe  amount,  not  just  the 
timing,  of  the  deferred  sales  load. 

"  See.  eg..  Freedon  Investment  Trust.  Investment 
Company  Act  Rel.  Nos.  15075  (Apr.  28. 1986)  |51  l-"R 
16602,  May  5. 1986)  (notice  of  application)  and  l.illB 
(May  28, 1986)  (order):  MelLife-Slale  Street 
Investment  Trust,  el  al..  Investment  Comany  Act 
Rel.  Nos.  14940  Feb.  13, 1986  (51  FR  6338.  Feb.  21. 
1986)  (notice  of  application)  and  14986  (Mar.  13. 
1986)  (order). 

"  One  commenter  pointed  out  that  paragraph 
(a)(2)  of  proposed  rule  lla-3  would  have  literally 
required  such  a  credit. 

"  One  commenter  maintained  thai  Iransfernng 
shareholder  records  between  funds  with  different 
transfer  agents  places  a  heavy  administralivi 
burden  on  the  funds  involved. 
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unpersuasive  for  several  reasons.  First, 
as  discussed  above,  merely  given  a 
credit  for  a  deferred  sales  load  imposed 
at  the  time  of  an  exchange  does  not 
eliminate  the  potential  for  switching. 

Second,  it  is  not  necessary  true  that, 
as  argued,  if  a  deferred  sales  load  could 
not  be  imposed,  investors  could  easily 
avoid  paying  any  sales  load  by 
exchanging  into  a  "no-load"  fund. 
Neither  the  initial  nor  the  revised 
proposal  would  prohibit  any  deferred 
sales  load  to  which  the  exchanged 
security  was  subject  to  be  imposed 
when  the  investor  redeems  the  acquired 
security.**  This  is  true  even  where  the 
acquired  security  is  not  otherwise 
subject  to  a  sales  load.^°  Therefore,  an 
investor  could  not  avoid  paying  a 
deferred  sales  load  unless  the  offering 
company  has  structured  the  offer  of 
exchange  to  permit  such  a  practice. 

Third,  in  response  to  the  argument 
that  rule  lla-3  should  permit  the 
imposition  of  a  deferred  sales  load  on  an 
exchanged  security  because  certain 
insurance  company  separate  accounts 
are  permitted  to  do  so,  the  Commission 
wishes  to  point  out  that  rule  lla-2  does 
not  permit  separate  accounts  to  impose 
a  deferred  sales  load  on  the  exchanged 
security  at  the  time  of  the  exchange." 


"  Although  revised  proposed  rule  11a-3  would 
not  prohibit  that  practice,  it  should  be  noted  that 
paragraph  (a)(5),  with  a  limited  exception,  would 
require  that  any  sales  load  imposed  upon 
redemption  of  the  acquired  security  be  calculated  as 
if  the  holder  of  the  acquired  security  held  it  from  the 
dale  on  which  he  became  the  holder  of  the 
exchanged  security.  See  notes  33-36.  infra,  and 
accompanying  text.  Therefor*,  if  payment  of  a  CDSL 
on  the  exchange  security  occurs  when  the  acquired 
security  is  redeemed,  the  shareholder  must  be  given 
full  credit  for  both  the  time  the  exchanged  security 
was  held  and  the  time  the  acquired  security  was 
held. 

*■"  For  example,  suppose  a  shareholder  initially 
purchases  shares  of  a  fund  subject  to  a  CDSL 
("Fund  A").  He  then  exchanges  those  shares  for 
shares  of  a  no-load  fund  ("Fund  B").  without  the 
imposition  of  any  CDSL  at  the  time  of  the  exchange. 
Upon  the  subsequent  redemption  from  Fund  B.  such 
shares  would  be  subject  to  the  CDSL  of  Fund  A. 
Unless  the  limited  exception  contained  in  the 
proviso  to  paragraph  (a)(5)  of  the  revised  proposal 
were  applicable,  for  purposes  of  calculating  that 
charge,  the  shareholder's  holding  period  would  be 
deemed    '  include  the  entire  period  during  which 
shares        olh  funds  were  held  by  the  shareholder. 
This  tre.    nent  is  consistent  with  most  orders.  See. 
e.g..  Eaton  Vance  California  Municipals  Trust,  et  al.. 
Investment  Company  Act  Rel.  Nos.  15829  (June  26, 
1987)  [52  FR  25105.  July  2, 1987]  (notice  of 
application)  and  15893  (|uly  24, 1987)  (order). 

"  The  proposing  release  for  rule  lla-2  stated: 
"|T)he  proposed  rule  does  not  permit  a  contingent 
derferred  sales  load  to  be  imposed  upon  the 
redemption  of  the  exchanged  security  in  connection 
with  the  exchange  offer."  Investment  Company  Act 
Rel.  No.  12675  (Sept.  20. 1982)  |47  FR  42374.  Sept.  27. 
1982|  at  n.  17.  Revised  proposed  rule  lla-3's 
prohibition  of  the  imposition  of  a  deferred  sales 
load  on  an  exchanged  security  at  the  time  of  an 
exchange  would  help  promote  competitive  equality 
between  mutual  funds  and  insurance  company 


Finally,  while  permitting  the 
imposition  of  a  deferred  sales  load  it 
the  time  of  exchange  may  case 
somewhat  the  administrative  and 
recordkeeping  burden  on  the  funds 
involved  in  an  exchange,  almost  none  of 
the  applicants  for  approval  of  exchange 
offers  under  section  11(a)  have  sought 
permission  to  impose  such  a  sales 
load.'*  Therefore,  the  experience  of  the 
Commission  in  processing  applications 
in  this  area  would  appear  to  indicate 
that  any  added  administrative  burden 
has  not  dissuaded  the  vast  majority  of 
funds  from  waiving  or  postponing 
payment  of  a  deferred  sales  load  when 
fund  shares  are  exchanged. 

5.  Tolling  and  CDSLs 

Where  an  exchanged  security  is 
subject  to  a  CDSL,  paragraph  (a)(5)  of 
the  revised  proposed  rule  would  permit, 
under  certain  conditions,  the  imposition 
of  that  CDSL  on  redemption  of  the 
acquired  security  to  be  calculated  in  a 
manner  that  would  not  give  the  investor 
credit  for  the  time  the  acquired  security 
was  held.  This  "tolling"  of  the  time 
during  which  the  investor  held  the 
acquired  security  would  be  permitted 
only  where, the  acquired  security  is  not 
itself  subject  to  any  sales  load  and  the 
issuer  of  the  acquired  security  has  not 
adopted  a  plan  of  distribution  in 
accordance  with  rule  I2l>-1  under  the 
Act  [17  CFR  270.12b-l]  (a  "12b-l 
plan"). 33 

Proposed  rule  lla-3  did  not  permit 
tolling  of  the  time  used  in  calculating  a 
CDSL  and  the  commenters  did  not 
address  the  issue.  The  Commission  has, 
however,  permitted  tolling  in  a  few 
orders  issued  after  the  rule  proposaL^* 


separate  accounts.  See  note  82.  infra,  and 
accompanying  text. 

'*  But  see  Hutton  Investment  Series.  Int.  at  al.. 
Investment  Company  Act  Rel.  Nos.  15797  (June  11. 
1987)  [52  FR  23234.  June  18. 1987]  (notice  of 
application)  and  15855  (July  2. 1987)  (order); 
Criterion  Special  Series.  Inc..  et  al..  Investment 
Company  Act  Rel.  Nos.  16009  (Sept.  28. 1987)  |52  FR 
37234,  Oct.  5. 19871  (notice  of  application)  and  18073 
(Oct  23, 1987)  (order).  Those  two  orders,  which 
permit  the  imposition  of  a  CDSL  at  the  time  of 
certain  exchanges,  will  be  superseded  upon 
adoption  of  final  rule  lla-3.  See  notes  12-14,  supra. 
and  accompanying  text. 

"  Rule  12b-l  permits  registered  open-end 
investment  companies  to  use  fund  assets  to  finance 
the  distribution  of  fund  shares,  provided  that  certain 
procedural  and  substantive  conditions  designed  to 
protect  the  interests  of  shareholders  are  satisfied.  It 
should  be  noted  that  the  Commission  recently 
proposed  amendments  to  rule  12b-l.  See  Investment 
Company  Act  Rel.  No.  16431  (June  13, 1988)  (53  FR 
23258,  June  21, 1988). 

'*  It  should  be  noted  that  one  order  issued  pritjr 
to  proposed  rule  lla-3  permit  tolling.  Se» 
Prudential-Beche  Adjustable  Rate  preferred  Stock 
Fund.  Inc..  et  al..  Investment  Company  Act  Rel.  Nos. 
14863  (Dec.  20,  1985)  |50  FR  53412.  Dec  31, 1965) 
(notice  of  application)  and  14902  (Jan.  16. 1986) 
(order). 


In  most  cases,  both  funds  involved  in 
the  exchange  make  payments  for 
distribution  out  of  fund  assets  under  a 
12b-l  plan,  although  the  rate  of  payment 
under  the  acquired  fund's  12b-l  plan  is 
substantially  lower  than  the  rate  under 
the  exchanged  fund's  plan."^ 

Given  the  nature  of  CDSLs,  i.e.  that 
amounts  paid  through  a  12b-l  plan  are 
reflected  in  the  reduction  of  a  CDSL 
over  time,  the  Commission  now  believes 
that  tolling  would  be  inappropriate 
where  the  acquired  shares  are  subject  to 
a  12b-l  plan.  Where  a  shareholder  is 
making  any  payments  for  distribution 
through  a  12b-l  plan,  those  payments 
should  be  reflected  in  a  commensurate 
reduction  of  the  CDSL  owed.  Because 
tolling  would  prevent  a  shareholder 
from  receiving  credit  for  the  12b-l 
payments  made  while  holding  the 
acquired  shares,  the  revised  proposed 
rule  would  permit  tolling  only  where  the 
acquired  shares  are  subject  to  no  sales 
loads  and  the  issuer  of  the  acquired 
shares  does  not  have  in  effect  a  12b-l 
plan." 

6.  Redemption  and  Administrative  Fees 

Revised  proposed  rule  lla-3  would 
permit  the  imposition  of  a  redemption 
fee  and  an  administrative  fee  at  the  time 
of  an  exchange.  The  revised  proposed 
rule  would  define  both  "redemption  fee" 
and  "administrative  fee."  and  would 
require  that  each  be  uniformly  applied 
to  all  offerees  of  the  class  specified. '^ 

The  commenters  devoted 
considerable  attention  to  the  provisions 
of  the  original  proposal  dealing  with 
redemption  fees  and  administrative 


"  See.  e.g..  The  Equitable  Funds,  et  al.. 
Investment  Company  Act  Rel.  Nos.  15931  (Aug.  14. 

1987)  |52  FR  31480.  Aug.  20. 19871  (notice  of 
application)  and  15968  (Sept.  i.  1967)  (order).  Bui 
see  EBI  Series  Trust,  et  al..  Investment  Company 
Act  ReL  No.  16239  (Jan.  26, 1988)  |53  FR  3097,  Feb.  3, 

1988)  (notice  of  application)  and  16283  (Feb.  23. 
1988)  (order)  (tolling  where  acquired  fund  has  no 
I2l>-1  plan).  The  orders  issued  after  the  proposal  of 
rule  lla-3  that  permit  lolling  are  conditioned  on 
compliance  with  rule  118-3,  when  and  if  adopted.  If 
the  tolling  provision  Is  adopted  as  set  out  in  the 
revised  proposal,  then  funds  relying  on  these  orders 
would  have  to  limit  tolling  in  the  manner  described 
in  the  rule.  Also,  the  holder  of  any  order  issued  prior 
to  proposed  rule  lla-3  that  permitted  tolling  in  a 
manner  other  than  that  permitted  in  final  rule  lla-3 
would  also  have  to  comply  with  the  final  rule.  See 
notes  12-14.  supra,  and  accompanying  test. 

"  Until  the  rule  is  adopted  in  final  form, 
applications  for  approval  under  section  11(a)  that 
include  tolling  provisions  will  be  processed  and 
granted  by  delegated  authority  only  if  the  acquired 
security  is  not  subject  to  a  12b-1  plan.  Additionally, 
these  and  other  section  11(a)  applications  will  be 
conditioned  on  the  terms  of  the  exchange  offer 
being  conformed  to  the  requirements  of  rule  lla-3. 
when  adopted  in  fmal  form. 

"  Paragraph  (c)(1)  of  the  revised  proposed  rule 
defines  "administrative  fee"  and  paragraph  (c)(5) 
defmes  "redemption  fee". 
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fees.'*  Specifically,  three  commenters 
objected  to  the  provision  in  proposed 
rule  lla-3  that  would  have  prohibited 
the  imposition  of  a  redemption  fee  on 
the  exchanged  security.'*  That 
provision  had  been  based  on  the 
Commission's  understanding  that  a 
portion  of  the  administrative  fee 
typically  charged  on  exchanges  is  used 
to  reimburse  the  fund  from  which  a 
shareholder  exchanges  for  the  cost 
incurred  by  the  fund  in  redeeming  the 
exchanged  shares.*"  However, 
commenters  maintained  that  the 
nominal  administrative  fee  permitted  by 
the  proposed  rule  would  be  insufficient 
to  both  cover  the  administrative  costs  of 
the  exchange  and  reimburse  the  fund 
and  the  shareholders  remaining  in  the 
fund  after  an  exchange  for  the  costs  of 
redeeming  the  exchanged  shares. 

An  exchange  can,  for  some  purposes, 
be  characterized  as  a  redemption  of  one 
fund's  shares  and  a  purchase  of  another 
fund's  shares.  There  is  some  merit  to  the 
argument  that  where  a  fund  ordinarily 
imposes  a  redemption  fee  to  cover  the 
costs  of  redeeming  fund  shares,  no 
distinction  should  be  made  between 
redemptions  pursuant  to  an  offer  of 
exchange  and  other  redemptions. 
Therefore,  revised  proposed  rule  lla-3 
would  permit  the  imposition  of  a 
redemption  fee  or  any  scheduled 
variation  thereof  on  the  exchanged 
security  if  the  fund  otherwise  imposes 
such  a  fee  on  redemptions  of  fund 
shares.*'  The  revised  proposed  rule 
would  define  a  "redemption  fee"  as  any 
fee  that  is  paid  to  the  fund  and  is 
reasonably  intended*^  to  compensate 
the  fund  for  its  expenses  incident  to 
redemption  of  fund  shares.*' 


^"  Four  of  the  five  commeni  Intters  rpceived  by 
Ihr  Commission  on  proposed  rule  lla-3  discussed 
the  administrative  and  redemption  fee  provisions. 

^^  See  paragraph  (a)(4)  of  proposed  rule  lla-3. 

'"  At  least  one  recipient  of  a  section  11  order 
represented  in  its  application  that  the 
administrative  fee  imposed  would  defray  the  costs 
of  redeeming  the  exchanged  security.  See  File  No. 
812-6227  (amended  application  of  Principal  World 
Fund.  Inc..  et  al):  see  also  Investment  Company  Act 
Rel.  Nos.  15018  (Mar.  27.  1986)  (51  FR  11381.  Apr.  2. 
1986)  (notice  of  application)  and  15071  (Apr.  24. 
1986)  (order). 

*'  The  revised  version  of  the  proposed  rule  would 
prohibit  specifically  the  imposition  of  any 
redemption  fee  on  the  exchanged  security  that 
would  exceed  the  redemption  fee  applicable  to  a 
redemption  in  the  absence  of  an  exchange.  See 
discussion  of  the  disclosure  requirement  for 
redemption  fees  at  notes  48-49.  infra,  and 
accompanying  text. 

*^  It  should  be  noted  that  the  proposed  definition 
of  "redemption  fee"  would  not  require  that  such 
fees  equal  precisely  the  costs  of  redeeming  fund 
shares. 

43  When  fund  shares  are  redeemed,  the  fund  may 
incur  certain  i:osts.  such  as  brokerage  expenses,  in 
liquidating  sufficient  fund  assets  to  pay  the 
redeeming  shareholder  his  proportionate  share  of 
fund  assets  To  prevent  the  burden  of  these  costs 


Revised  proposed  rule  lla-3  also 
defines  "redemption  fee"  to  be  any  fee 
other  than  a  sales  load  (as  defined  in 
section  2(a)(35)  of  the  Act)  or  deferred 
sales  load  (as  defined  in  paragraph 
(c)(2)  of  the  rule).  This  definition  has 
been  included  in  the  revised  proposed 
rule  in  response  to  certain  comments 
received  on  proposed  rule  lla-3.  Those 
comments  referred  to  "redemption  fees" 
that  are  used  to  pay  for  distribution 
activities.** 

It  is  axiomatic  that  fund  charges 
should  be  clearly  disclosed  and  properly 
labelled.  If  a  fee  is  charged  upon 
redemption  and  is  paid  to  a  fund  to 
offset  the  costs  of  redeeming  fund 
shares,  that  charge  is  a  redemption  fee. 
On  the  other  hand,  if  a  fee  is  charged 
upon  redemption,  but  is  paid  to  the 
fund's  principal  underwriter  to  cover 
fund  distribution  expenses,  that  fee  is  a 
deferred  sales  load.** 

For  the  reasons  just  discussed,  the 
revised  proposal  would  also  exclude 
sales  loads  and  deferred  sales  loads 
from  the  rule's  definition  of 
"administrative  fee."  In  addition,  the 
definition  would  exclude  redemption 
fees.  This  exclusion  reflects  the  view  of 


from  being  borne  by  those  fund  shareholders  that 
continue  to  hold  their  shares,  many  funds  have 
imposed  redemption  fees.  Such  fees  are  typically 
paid  by  a  redeeming  shareholder  to  the  fund  itself. 

The  imposition  of  any  charge  or  fee  upon  the 
redemption  of  fund  shares  raises  serious  questions 
because  the  shareholder's  right  of  redemption  is 
fundamental  to  the  concept  of  an  open-end 
investment  company.  A  fee  payable  upon 
redemption  may  take  the  securities  issued  by  the 
fund  outside  the  definition  of  a  "redeemable 
security"  in  section  2(a)(32)  of  the  Act  (15  U.S.C. 
80a-2(a)(32)|.  That  section  requires  that  the  holder 
of  such  securities  be  entitled  to  receive 
"approximately  his  proportionate  share  of  the 
issuer's  current  net  assets,  or  the  cash  equivalent 
thereof."  The  staff  of  the  Division  of  Investment 
Management,  however,  has  taken  the  position  that 
it  would  not  consider  redemption  fees  to  violate 
section  2(a)(32)  of  the  Act  if  the  fees  do  not  exceed 
two  percent  of  the  value  of  the  shares  redeemed. 
See  John  P.  Reilly  (pub.  avail.  July  12. 1979). 

**  Such  fees  would  fall  within  the  revised 
proposal's  definition  of  "deferred  sales  load  "  and 
would  be  treated  as  such. 

*■'*  As  noted  above,  revised  proposed  rule  11a- 
3(a)(4)  would  not  permit  the  imposition  of  a  deferred 
sales  load  on  the  exchanged  security  at  the  time  of 
an  exchange. 

The  Commission  has  required  funds  wishing  to 
impose  deferred  sales  loads,  specifically  CDSLs.  to 
obtain  exemplive  relief  from  sections  2(a)(32). 
2(a)(35).  and  22|c)  of  the  Act  and  from  rule  22c-l 
thereunder.  See.  e.g .  E.F.  Hutton  Investment 
Services.  Inc..  Investment  Company  Act  Rel.  Nos. 
12079  (Dec.  4. 1981)  |46  FR  60703.  Dec.  11. 1981| 
(notice  of  application)  and  12135  ||an.  4.  1982) 
(order):  Freedom  Investment  Trust.  Investment 
Company  Act  Rel.  Nos.  14707  (Sept.  5. 1985)  (50  FR 
37103.  Sept.  11.  1985)  (notice  of  application)  and 
14742  (Sept.  30, 1985)  (order).  It  should  also  be  noted 
that  a  fund  that  imposes  any  deferred  sales  load 
may  not  hold  itself  out  as  a  "no-load"  fund.  See 
Investment  Company  Act  Rel.  No.  13408  (Feb.  28, 
1983)  |48  FR  9532.  Mar.  7. 1983|  (proposal  of  rule  6c- 
8  under  the  Act)  at  n.6. 


the  Commission  that  the  costs  covered 
by  an  administrative  fee  and  those 
covered  by  a  redemption  fee  should  be 
mutually  exclusive.  This  distinction  is 
intended  to  prevent  an  exchanging 
shareholder  from  being  charged  twice 
for  the  same  expenses. 

There  was  no  definition  of 
"administrative  fee"  in  the  original 
proposal.  The  proposal  would  have 
permitted  the  imposition  of  a  "nominal 
administrative  fee"  at  the  time  of  an 
exchange,  but  did  not  define  that  term. 
One  commenter  stated  that  the  meaning 
of  "nominal  administrative  fee"  was 
unclear.  Also,  the  term  "nominal 
administrative  fee"  could  have  been 
interpreted  to  mean  any  "stated" 
amount.  This  might  have  led  to  very 
large  charges  upon  exchanges  which,  in 
turn,  would  have  created  the  incentives 
for  switching  with  which  section  11  is 
concerned.  Therefore,  the  Commission 
has  decided  to  define  clearly  the  extent 
of  a  permissible  administrative  fee  in 
the  revised  proposed  rule. 

The  revised  proposal  would  define 
"administrative  fee"  to  mean  any  fee 
reasonably  intended  to  cover  the  costs 
incurred  in  connection  with  exchanges. 
For  example,  that  standard  could  be 
satisfied  if  the  fee  schedule  is  unlikely  to 
result  in  the  average  investor  paying 
more  than  the  actual  cost  of  an 
exchange  incurred  by  the  transfer 
agent.*^  Alternatively,  the  revised 
proposed  rule  would  permit  an 
administrative  fee  that  is  "nominal. "  as 
that  term  is  most  commonly 
understood.*'  Thus,  the  nominal 
standard  is  intended  to  minimize  any 
incentive  for  switching  and  should  be 
construed  accordingly. 

7.  Disclosure  and  Advertising 

As  revised,  proposed  rule  lla-3  would 
require  that  the  prospectus  of  the 
offering  company  disclose  the  amount  of 
any  administrative  fee  that  would  be 
imposed  on  an  exchange.**  The  revised 


*•  Paragraph  (c)(l)(i)  of  the  revised  proposal 
contains  a  requirement  that  those  offering 
companies  that  impose  an  administrative  fee  based 
on  a  cost  standard  maintain  and  preserve  records  of 
any  deteimination  of  the  costs  incurred  in 
connection  with  an  exchange. 

*'The  Division  of  Investment  Management  has 
stated  that  it  would  not  recomend  enforcement 
action  to  the  Commission  if  a  fund  offered  a  no-load 
exchange  privilege  subject  only  to  an  administrative 
fee  not  exceeding  $5.00.  See  Chase  Fund  of  Boston 
(pub.  avail,  [uly  28. 1980).  The  Chase  Fund  of  Boston 
letter  should  not  be  construed  to  cover  any  fee 
exceeding  $5.00.  The  Commission,  consistent  with 
that  position,  would  consider  any  fee  not  exceeding 
$5.00  (or  more,  as  adjusted  for  inflation)  to  be 
"nominal." 

*•  Since  the  amount  of  any  redemption  fee 
imposed  on  shares  being  exchanged  would  t)e 
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proposed  rule  would  also  require  that 
any  sales  literature  that  mentions  the 
existence  of  the  exchange  offer  also 
disclose  iheamotaa  of  any 
administrative  fee  or  redemption  fee 
that  would  be  imposed  at  the  time  of  an 
exchange.  In  addition,  the  revised 
proposed  rule  would  require  that  any 
advertising,  that  mentions  the  existence 
of  the  exchange  privilege  also  disclose 
the  existence  of  any  administrative  fee 
or  redemption  fee  that  would  be 
imposed  on  an  exchange.  If  an  offering 
company  reserves  the  right  to  change 
the  terms  of  or  terminate  an  exchange 
offer,  revised  proposed  rule  lla-3  would 
also  require  disclosure  of  that  fact  in  the 
prospectus  of  the  offering  company  and 
in  any  sales  literature  and  advertising 
that  mentions  the  existence  of  the 
exchange  offer. 

Proposed  rule  lla-3  would  have 
simply  required  disclosure  of  any 
administrative  fee  in  the  prospectus  of 
the  offering  company  and  in  any  sales 
literature  or  advertising  that  described 
the  exchange  offer.  One  commenter 
expressly  supported  the  administrative 
fee  disclosure  provisions  of  the 
proposed  rule.  Another  commenter 
maintained  that  if  an  administrative  fee 
is  "nominal",  funds  should  not  be 
required  to  disclose  either  the  existence 
or  the  amount  of  the  fee  in  their 
advertising  and  sales  Hteratiire.*' 
However,  that  commenter  also  stated 
that,  if  the  proposed  disclosure 
requirements  are  retained,  the 
Commission  should  clarify  that  it  is 
enough  to  include  either  the  existence  or 
the  amount  of  the  fee  in  advertising  and 
sales  literature.  A  third  commenter 
asked  that  the  final  version  of  the  rule 
clarify  whether  advertising  and  sales 
literature  would  have  to  disclose  the 
amount  of  any  administrative  fee,  or 
merely  the  existence  of  such  a  fee.*" 


disclosed  in  Ihe  prospectm  of  the  fund  that  issued 
the  exchange  security,  it  appears  unnecessary  to 
require  such  disclosure  also  in  Ihe  prospectus  of  the 
offering  company. 

It  should  be  noted  that  the  Commission  has 
recently  amended  Form  N-IA.  the  registration  fonn 
for  mutual  funds,  to  require  that  all  fund  expenses, 
including  sales  loads  redemption  fees  and 
administrative  fees,  be  included  in  a  table  located 
near  the  front  of  the  prospectus  (the  "fee  table"). 
See  Investment  Company  Act  Rel.  No.  10244  (Feb.  1. 
1988)  [53  FR  3102.  Feb.  4. 1988).  Of  course,  any  fee  or 
load  imposed  at  the  time  of  an  exchange  must  be 
disclosed  in  the  fee  table. 

**The  commenter  suggested  thai,  rather  than 
require  disclosure  of  any  administrative  fee.  the 
adopting  release  should  only  suggest  that  the  issue 
of  whether  to  disclose  a  certain  fee  should  be 
considered  by  funds  and  the  National  Association 
of  Securities  Dealers  ("NASD")  in  its  review  of  fund 
advertising.  See  .NASD  Rules  of  Fair  Practice, 
sections  35  (c)  and  (e). 

">  Any  offer  of  exchange  subiect  only  to  an 
administrative  fee  (and  not  to  any  sales  loads) 
would  still  be  required  to  comply  with  proposed  rule 


The  existence  of  an  exchange  offer 
may  be  an  important  factor  in  an 
investor's  decision  to  purchase  fund 
shares.  Therefore,  the  prospectus  of  the 
offering  company  and  any 
advertisement  or  sales  literature  that 
mentions  the  existence  of  an  exchange 
offer  should  include  disclosure  regarding 
the  administrative  or  redemption  fees 
that  will  be  imposed  at  the  time  of  an 
exchange. 

The  Commission  has  drafted  revised 
proposed  rule  lla-a  to  require  that  the 
amount  of  any  administrative  fee  be 
disclosed  in  the  prospectus  of  the 
offering  compaay.  In  addition,  unlike  the 
original  propiosal.  the  revised  proposal 
would  require  that  any  sales  literature 
that  mentions  the  existence  of  an 
exchange  offer  also  discloses  the 
amount  of  any  administrative  fee  or 
redemption  fee  that  would  be  imposed 
at  the  time  of  an  exchange.  The  revised 
proposal  also  would  require  that  any 
advertising  that  mentions  the  existence 
of  the  exchange  offer  also  discloee  the 
existence  of  any  administrative  fee  or 
redemption  fee  that  would  be  imposed 
at  the  time  of  an  exchange.  Disclosiu^  in 
advertising  and  sales  literature  that 
charges  may  be  imposed  at  the  time  of 
an  exchange  should  put  an  investor  on 
notice.  If  the  investor  wants  additional 
information  regarding  such  charges 
before  deciding  whether  to  purchase 
fund  shares,  that  information  would  be 
available  in  the  prospectus  of  the 
offering  company  or  in  the  prospectus  of 
the  issuer  of  the  exchanged  security. 

Finally,  unlike  the  original  proposal, 
the  revised  proposal  also  would  require 
that,  where  an  offering  company 
reserves  the  right  to  change  the  terms  of 
or  terminate  its  exchange  offer,  the 
prospectus  of  the  offering  company  and 
any  sales  literature  or  advertising  that 
mentions  the  existence  of  the  exchange 
offer  also  disclose  that  the  exchange 
offer  is  subject  to  termination  and  that 
its  terms  are  subject  to  change.  This 


lla-3.  Some  funds  that  make  exchange  offers  with 
an  administrative  fee  have  not  obtained  individual 
orders,  apparently  in  reliance  on  the  position  taken 
by  the  staff  of  the  Division  of  Investment 
Management  in  the  Chase  Fund  of  Boston  letter.  See 
note  47.  supra.  However,  the  stafTs  position  was  not 
intended  as  a  statement  of  Commission  policy  or  as 
an  interpretation  of  section  11.  Because  revised 
proposed  rule  lla-3  would  permit  funds  to  make 
offers  of  exchange  without  obtaining  individual 
orders,  the  Commission  sees  no  reason  to  contimi* 
the  distinction  drawn  in  the  Chase  Fund  of  Boston 
letter.  Therefore,  after  the  effective  dale  of  rule  lla- 
3.  Ihe  Chase  Fund  of  Boston  letter  will  be 
withdrawn  and  funds  relying  on  that  letter  (or  other 
funds  with  a  no-load  offer  of  exchange  subject  to  an 
administrative  fee)  wiU  be  required  to  bring  their 
exchan^  offer  arrangements  into  compKance  with 
the  provisions  of  the  rule.  Before  rule  lla-3 
becomes  effective,  however,  a  fund  can  rely  on  Ihe 
Chase  Fund  of  Boston  letter  only  if  it  imposes  an 
administrative  fee  of  no  more  than  $a.oa 


provision  is  intended  to  put  prospective 
shareholders  on  notice  that  an  exchange 
offer  can  be  terminated  or  its  terms 
changed. 

8.  Offerees 

Any  hmd  that  can  rely  on  the  revised 
proposed  rale  would  be  permitted  to 
make  an  exchange  offer  to  a  shareholder 
of  that  bind  "  or  of  another  fund  within 
the  same  group  of  investment 
companies.  Paragraph  (c)(4)  of  the 
revised  proposed  rule  would  define 
"group  of  investment  companies"  to 
mean  any  two  or  more  funds  that  have  a 
common  investment  adviser  ca  principal 
tmderwriter.  or  whose  investment 
advisers  or  principal  underwriters  are 
under  common  craitrol,  and  that  hold 
themselves  out  to  investors  as  related 
funds  for  purposes  of  investment  and 
investor  services. 

The  provisions  of  the  revised  piDposal 
relating  to  the  scope  of  the  offerees  of  an 
exchange  offer  are  identical  to  those 
included  in  the  rule  as  initially 
proposed,  with  one  significant 
exception.  The  proposed  rule  would 
have  defined  the  term  "family  of 
investment  companies"  to  include  only 
two  or  more  registered  open-end 
investment  companies  that  have  the 
same  investment  adviser  or  principal 
underwriter  and  that  hold  themselves 
out  as  related  companies  for  purposes  of 
investment  and  investor  services.  This 
definition  was  based  on  the  "family  of 
investment  companies"  concept  used  in 


"  By  allowing  exchange  offers  to  be  made  to 
other  shareholders  within  the  offering  company  the 
revised  proposed  rule  is  intended  to  cover 
exchanges  between  series  of  the  same  company. 
The  Commission  has  granted  several  orders  under 
section  11  involving  series  companies.  See.  e.g.. 
Industrial  Series  Trust.  Investment  Company  Act 
Rel.  Nos.  15043  (Apr  7. 1986)  |51  FR  12755.  Apr.  15. 
1986)  (notice  of  application)  and  15068  (May  6. 1988) 
(order):  Shearson  Lehman  Special  Rorifolios, 
Investment  Company  Act  Rel.  Nos.  14957  (Feb.  25. 
1986)  151  FR  7510.  Mar.  4. 1986|  (notice  of 
application)  and  15005  (Mar.  19. 1986)  (order).  The 
Commission  finds  no  reason  to  distinguish  between 
a  group  of  investment  companies  and  separate 
series  of  a  single  investment  company  with  respect 
to  exchange  offers-  See  discussion  of  former  section 
11(b)(2)  in  Ihe  proposing  release  at  note  3.  It  should 
be  noted  Ihal  the  Commission  has  treated  the 
separate  series  of  a  series  fund  as  separate 
investment  companies  for  purposes  of  applying 
other  rales  under  the  Act.  The  theory  behind  this 
treatment  is  that  for  all  practical  purposes,  the 
individual  series  of  a  series  fund  are  separate 
investment  compsnies.  each  with  a  different  group 
of  shareholdats  balding  interests  in  a  segregated 
portfolio.  See.  e.g..  Investment  Company  Act  ReL 
No.  1M31  (June  13. 1988)  (53  FR  232SS.  June  21, 1988| 
(proposal  of  amendments  to  rule  I2t>-1  under  the 
Act)  at  nn.202-2aB(  Invealmem  Company  Act  Rel. 
No.  14036  duly  13. 1984)  (49  FR  29362.  July  20. 1964| 
(adopting  release  for  revision  oi  rule  12d3-l  under 
the  Act  [17  CFR  270.12d3-1|);  Investment  Company 
Act  Rel.  No.  11676  (Mar.  la  1981)  (46  FR  17011.  Mar. 
17.  1981|  (adopting  release  for  amendment  to  rule 
17a-7  under  Ihe  Act  |17  CFR  27ai7a-7|j  at  n.l. 
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Form  N-SAR  (17  CFR  274.101  j,  the 
periodic  reporting  form  for  registered 
investment  companies.**  Two 
commenters  argued  that  the  Commission 
should  broaden  the  scope  of  the  rule 
beyond  the  N-SAR  family  of  fund 
concept.  Specifically,  one  commenter 
called  for  amending  the  definition  of 
"family  of  investment  companies"  to 
include  companies  with  affiliated 
investment  advisers  or  principal 
underwriters.*' 

In  response  to  the  comments  received, 
and  in  light  of  several  orders  that  have 
been  granted  permitting  offers  of 
exchange  between  funds  that  do  not 
have  the  same  investment  adviser  or 
principal  underwriter,**  the  revised 
proposal  has  been  modified  to  permit  a 
broader  scope  of  offerees.  Specifically, 
the  revised  proposed  rule  would  permit 
exchange  offers  to  shareholders  of  other 
funds  in  the  same  "group  of  investment 
companies."  This  term,  which  has  been 
changed  from  the  proposal  to  avoid 
confusion  with  the  "family"  of 
investment  companies  concept  in  Form 
N-SAR.  would  be  defined  to  include  two 
or  more  funds  whose  investment 
advisers  or  principal  underwriters  are 
under  common  control,**  and  that  hold 
themselves  out  as  related  companies  for 
purposes  of  investment  and  investor 
services.*" 

While  the  revised  proposed  rule  does 
not  broaden  the  scope  of  permissible 
offerees  to  the  extent  advocated  by  one 
of  the  commenters,  it  would  cover  the 
vast  majority  of  the  apphcations  that 
have  been  received  and  granted  to  date. 
Given  the  relative  inexperience  of  the 
Commission  and  staff  in  dealing  with 
exchange  offers  that  fall  outside  the 
umbrella  of  common  control  embodied 
in  the  revised  proposal,  the  Commission 
believes  such  exchange  offers  should 
continue  to  be  dealt  with  on  a  case-by- 
case  basis  in  the  context  of  individual 
applications  for  approval  of  exchange 
offers. 


^*  See  Form  N-SAR.  General  Inatmctions.  Pari  G. 

"  The  commenter  analogized  to  rule  17»-7  under 
the  Act,  which  exempts  from  lection  17|a)  of  the 
Act  (15  U.S.C.  80a-17(a)|  certain  purchase  or  sale 
transactions  between  an  investment  company  and 
certain  affiliated  persons  thereof. 

»*  See.  e.g..  The  Equitable  Funds,  et  al.. 
Investment  Company  Act  Rel.  Nos.  1S931  (Aug.  14. 
1987]  |52  FR  31460.  Aug.  20. 1967|  (notice  of 
application)  and  15988  (Sept.  8. 1987)  (order). 

''  For  example,  if  one  fund's  irrvestroent  adviser 
is  under  common  control  with  another  fund's 
principal  underwriter,  the  two  funds  would  be 
considered  to  t>e  part  of  the  same  group  of 
investment  companies.  See  section  2(aH9)  under  (he 
Act  |15  U.S.C.  8aa-2|a||9)|  for  the  definition  of 
"control." 

"  We  note  that  the  "holdin);  out"  portion  of  this 
definition  would  likely  be  satisfied  whenever  two  or 
more  funds  provide  ioinlly  services  lo  shareholders 
in  addition  to  an  exchange  privilege. 


9.  Minimum  Holding  Period 

Paragraph  (b)  of  revised  proposed  rule 
lla-3  would  permit  the  offering 
company  to  require  an  exchanging 
shareholder  to  have  held  the  exchanged 
security  for  a  minimum  period  of  time 
where  either  no  sales  load  is  imposed  on 
the  acquired  security  or  the  sales  load 
imposed  is  less  than  the  sales  load 
differential.  While  this  provision  is 
identical  to  that  originally  proposed,  the 
Commission  specifically  requested 
comment  in  the  proposing  release  on 
whether  rule  lla-3  should  require  a 
minimum  holding  period.  Two 
commenters  supported  keeping  the 
minimum  holding  period  permissive,  and 
two  other  commenters  suggested 
deleting  the  entire  provision.  The 
Commission  believes  that  the  decision 
to  establish  a  minimum  holding  period  is 
better  left  to  the  business  judgment  of 
the  offering  company.  However,  the 
Commission  also  believes  that,  to  avoid 
confusion,  the  permissive  holding  period 
provision  should  remain  part  of  the  rule 
text.*^ 

10.  Amending  the  Terms  of  an  Exchange 
Offer 

Some  fund  families  that  offer 
investors  liberal  exchange  privileges 
may  experience  heavy  switching.** 
Because  exchanges,  like  other 
redemptions,  may  require  that  fund 
assets  be  liquidated,  less  active 
investors  could  be  unfairly  biu'dened 
with  the  costs,  including  brokerage  fees, 
that  heavy  switching  may  cause. 
Additionally,  a  large  volume  of 
exchanges  may  make  it  more  difficult 
for  the  portfolio  manager  of  a  fund  to 
maintain  both  a  targeted  investment 
strategy  and  sufficient  liquidity  to  meet 
anticipated  redemptions. 

While  exchange  privilege  provide 
investors  with  desirable  fiexibility,  the 
board  of  directors  of  each  fund  should 
monitor  carefully  the  fimd's  involvement 
in  such  a  privilege  for  any  detrimental 
effect  on  the  fund's  portfolio  and 
shareholders  who  remain  in  the  fund.  If 


"  One  commenter  suggested  that  the  final  rule 
include  a  provision  slating  that  an  offer  of  exchange 
made  under  rule  lla-3  may  include  other  conditions 
that  are  not  inconsistent  with  the  provisions  of  the 
rule.  The  Commission  believes  that  such  a  provision 
is  neither  necessary  nor  appropriate. 

"  See.  e.g..  Fidelity  Investments  Keeps  It  in 
Family  During  Crash.  Wall  St.  J.,  Oct.  23. 1987,  at  6. 
col.  1:  Fidelity  Sector  Funds  Sustain  Big  Hits.  Wall 
St  f..  Oct.  23. 1987  at  45.  col.  1.  Many  of  the 
exchanges  that  occur  within  fund  families  result 
from  the  advice  given  by  market  timing  newsletter 
and  services.  Recommendations  by  s\ich  services 
can  result  in  a  large  number  of  investors  exercising 
an  exchange  privilege  simultaneously.  See.  e.g.. 
Market  riming  Services  Enter  Bond  Field,  Wall  St. 
J..  May  1. 1987  at  36.  col.  3;  Funds  Keeping  It  in  the 
Family.  N.Y.  Times.  Sept.  16.  1988.  at  C4.  col.  2. 


the  board  decides  that  it  should  limit  or 
discourage  the  use  of  an  exchange 
privilege,  directors  should  consider 
options  that  would  minimize  any 
harmful  consequences  of  an  exchange 
privilege.  Directors  also  should  consider 
questions  of  fairness  to  shareholders 
who  may  have  bought  fund  shares  in 
reliance  on  the  existing  exchange 
privilege. 

Some  fimds  have  already  amended 
the  terms  of  their  exchange  offers  and 
the  Commission  anticipates  more  will  do 
so.**  Although  such  amendments,  as 
just  discussed,  may  be  advisable,  they 
may  raise  questions  of  fairness  to  those 
shareholders  who  may  have  bought  (or 
be  holding)  shares  of  a  particular  fund 
based  in  part  on  an  existing  exchange 
privilege.*"  Therefore,  paragraph  (a)(10) 
of  the  revised  proposed  rule  would 
require  that  prominent  notice  of  any 
material  change  "'  be  given  lo  any 
holder  of  a  security  subject  to  the 
exchange  offer  at  least  sixty  days  prior 
to  the  effective  date  of  the  change.** 
Shareholders  would,  therefore,  be  given 
sixty  days  before  the  effective  date  of 
the  change  in  which  to  make  one  or 
more  exchanges  imder  the  terms  then  in 
effect  or  to  redeem  their  shares 
altogether.*'  The  Commission  also 


'•  See.  e.g..  Some  Funds  Act  To  Discoarage  Phone 
Switches.  Wall  St-  ]..  Feb.  a  1988  at  27  col.  3; 
Fidelity  Curbs  Switching  in  Sector  Funds.  Wall  St. 
|..  Apr.  13. 1987  at  45  col.  1;  The  Itch  to  Switch, 
Financial  Worid.  Feb.  24. 1987  at  35. 

"'  As  disCTissed  above,  these  fairness  questions 
would  also  t>e  addressed  by  providing  that  any 
offering  company  that  had  previously  nude  an  offer 
of  exchange  could  not  rely  on  the  rule  to  amend  the 
terms  of  such  prior  offer  unless  that  fund  had  made 
certain  prospectus  disclosure  {see  notes  15-1& 
supra,  and  accompanying  text),  and  by  requiring 
specific  advertising,  sales  literature  and  prospectus 
disclosure  whenever  a  fund  relying  on  the  rule 
reserves  the  righl  to  change  or  terminate  an 
exchange  offer.  See  notes  48-50.  supra,  and 
accompanying  text. 

•'  Paragraph  (a)|10]  would  provide  an  exemption 
from  the  notice  requirement  where  the  only  material 
effect  of  an  amendment  would  be  to  reduce  or 
eliminate  an  administrative  fee.  sales  load  or 
redemption  fee  that  would  be  payable  at  the  time  of 
an  exchange.  Because  such  an  amendment  would 
clearly  benefit  existing  shareholders,  prior  notice  is 
considered  to  i>e  unnecessary. 

"  The  notice  period  would  be  deemed  to  run 
from  the  date  notice  of  the  change  is  mailed  or 
otherwise  delivered  lo  the  shareholders.  The 
Commission  anticipates  that  the  coeU  of  giving  such 
notice  would  be  borne  by  the  fund's  principal 
underwriter  or  investment  adviser. 

•'  Under  this  provisioo.  any  person  who  owns 
shares  sixty  days  before  the  effective  dale  of  the 
change  in  terms,  as  well  as  any  person  who 
becomes  a  shareholder  within  that  sixty  day  period, 
would  be  able  to  make  one  or  more  exchanges,  or 
redeem  altogether,  under  the  terms  then  in  effect. 
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requests  specific  comment  on  whether 
the  final  version  of  rule  lla-3  should 
also  require  that  where  a  fund  is  to 
amend  materially  or  discontinue  an 
exchange  privilege,  it  must  allow 
shareholders  sixty  days  to  redeem  out  of 
the  fund  without  the  imposition  of  any 
CDSL  or  redemption  fee  that  would 
otherwise  be  imposed  and  to  receive  a 
refund  of  any  front-end  sales  load 
previously  paid. 

Paragraph  (a)(10)  is  intended  to 
prevent  any  unfairness  that  may  arise 
should  a  fund  change  the  terms  of  its 
exchange  privilege  long  after 
shareholders  have  purchased  shares  in 
reliance  on  the  prior  terms  of  the 
exchange  privilege.**  The  cautionary 
effect  of  any  disclosure  concerning  the 
possibility  of  change  would  fade  over 
time,  while  the  shareholder  may  be 
investing  additional  amounts  in  the 
fund. 

B.  Proposed  Rule  llc-1 

1.  The  Proposal 

Proposed  rule  llc-1  would  have 
permitted  a  registered  UIT  or  its  sponsor 
(collectively,  "the  offering  trust")  to 
make  an  exchange  offer  without  prior 
Commission  approval  to  unitholders  of 
the  same  UIT  or  to  unitholders  of 
another  UIT  having  the  same  sponsor, 
provided  certain  conditions  were  met. 
Rather  than  simply  codifying  the 
existing  orders,  which  typically  permit 
offering  trusts  to  impose  a  fixed 
"reduced  sales  charge"  of  $15  per  unit 
(or  about  1.5%  of  the  public  offering 
price)  on  each  exchange.**  proposed 
rule  llc-1  would  have  permitted  an 
offering  trust  to  charge  a  sales  load  on 
the  acquired  unit  no  greater  than  the 
excess,  if  any,  of  the  sales  load 
applicable  to  the  acquired  unit  in  the 
absence  of  an  exchange  over  any  sales 


•'  The  notice  requirement  of  paragraph  (a)(10) 
would  also  apply  to  the  situation  where  a  fund  that 
currently  malces  an  offer  of  exchange  Intends  to 
amend  the  terms  of  the  exchange  offer  in  such  a 
way  that  after  the  amendment,  it  will  need  to  rely 
on  rule  lla-3.  In  such  a  case,  the  fund  would  be 
required  to  comply  with  the  rule's  notice  and  other 
requirements.  This  assumes  thdl  the  fund  had  made 
the  necessary  prospectus  disclosure;  otherwise.  It 
would  need  an  order. 

Of  course,  any  material  change  in  the  terms  of  an 
exchange  offer  would  also  be  a  material  event 
requiring  the  amendment  of  a  fund's  registration 
statement  or  a  supplement  to  the  prospectus.  See 
rules  4«5  |17  CFR  230.485]  and  497(d|  |17  CFR 
230.497(d)l  under  the  Securities  Act  of  1933  |15 
U.S.C.  77a  et  seq.\.  Similarly,  it  would  be  misleading 
for  a  fund's  advertising  and  sales  literature  to 
continue  to  describe  the  terms  of  an  exchange  offer 
once  the  decision  to  amend  those  terms  has  been 
made.  See  section  34(b)  of  the  Act  [15  U.S.C.  80a- 
34(b)|. 

•»  See.  e.g..  I'ean  Witter  Reynolds  Inc..  et  al.. 
Investment  Company  Act  Rel.  Nos.  13654  (Dec.  2. 
1983)  (48  FR  55224.  Dec.  9. 1983|  (Notice  of 
application)  and  13702  (|un.  6. 1984)  (order). 


load  previously  paid  on  the  exchange 
unit.  Additionally,  although  proposed 
rule  llc-1  would  not  have  permitted  the 
imposition  of  an  administrative  fee  at 
the  time  of  an  exchange,  the  proposing 
release  specifically  sought  comment  on 
whether  the  final  version  of  the  rule 
should  include  an  administrative  fee 
provision.  Finally,  the  proposing  release 
specifically  sought  comment  on  whether 
the  final  version  of  the  rule  should 
extend  approval  to  exchange  offers 
made  to  holders  of  units  that  have  a 
different  sponsor.** 

2.  Commenter  Criticism  of  Proposed 
Rule  llc-1 

While  the  commenters  supported  in 
principal  the  Commission's  attempt  to 
formulate  a  rule  covering  UIT  exchange 
offers,  two  commenters  criticized  the 
use  of  the  sales  load  differential 
approach  as  a  departure  from  the 
existing  orders  and  as  unworkable. 
Specifically,  the  commenters  argued  that 
the  proposal  would  seldom  permit  the 
imposition  of  a  sales  load  on  exchanges 
because  most  exchanges  occur  between 
series  with  the  same  sales  load  rate. 
Also,  one  commenter  asserted  that  an 
offering  trust  would  often  be  unable  to 
determine  the  sales  load  previously  paid 
on  an  exchanged  unit.  According  to  the 
commenter,  the  difficulty  in  tracking  the 
sales  loads  previously  paid  over  a  series 
of  exchanges  relates  to  the  fact  that 
units  may  be  sold  by  and  purchased 
from  someone  other  than  the  sponsor, 
and  transfer  agents  generally  do  not 
maintain  data  on  sales  loads  paid  by 
unitholders. 

The  commenters  also  claimed  that  a 
sales  load  differential  would  not 
compensate  sponsors  for  the  expense 
and  the  risk  of  maintaining  a  secondary 
market  for  units.* ^  Moreover,  it  was 
argued  that  the  differential  would  not 
compensate  the  registered 
representatives  who  continually  assess 
the  financial  and  tax  position  of 
unitholders.  Two  commenters  stated 
that,  even  if  the  final  version  of  the  rule 
permitted  the  imposition  of  an 
administrative  fee  at  the  time  of  an 
exchange,  as  in  proposed  rule  lla-3,  the 
proceeds  from  that  fee  would  be 
inadequate  to  defray  the  costs  of  an 
exchange  option.  In  sum,  the 
commenters  maintained  that,  under  the 
proposed  sales  load  differential 
provision,  exchange  privileges  would  be 
uneconomical  to  offer.  Therefore,  UITs 


would  either  not  have  exchange 
privileges  or  would  continue  to  apply  for 
an  order  to  charge  a  fixed  reduced  sales 
load  on  exchanges. 

Regarding  the  scope  of  permissible 
offerees  under  proposed  rule  llc-1,  one 
commenter  stated  that  there  was  no 
policy  reason  for  the  limitations 
included  in  the  proposed  rule,  and  asked 
that  the  Commission  reconsider  its 
position.**  A  second  commenter 
believed  that  the  rule  should  be 
expanded  to  cover  exchanges  between 
UITs  that  do  not  have  a  common 
sponsor  and  exchanges  from  mutual 
funds  to  UITs.** 

As  discussed  in  the  proposing  release, 
the  Commission  has  issued  six  orders 
permitting,  under  certain  conditions, 
applicants  to  make  a  type  of  exchange 
offer  known  as  a  "conversion  offer"  to 
holders  of  units  that  have  a  different 
sponsor.'"  Because  there  have  been  few 
applications  involving  coversion  offers, 
there  is  no  need  at  this  time  to  include 
such  offers  in  a  generic  rule.  In  addition, 
with  limited  experience  in  processing 
applications  involving  exchanges 
between  mutual  funds  and  UITs,  the 
Commission  believes  that  it  would  be 
inappropriate  to  include  such  exchanges 
within  the  coverage  of  proposed  rule 
llc-1.'' > 

3.  Suggested  Alternatives  to  Proposed 
Rule  llc-1 

The  commenters  suggested  two 
alternative  approaches  to  the  sales  load 
differential  provisions  of  proposed  rule 
llc-1:  (i)  codify  the  existing  orders, 
permitting  the  imposition  of  a  fixed 
"reduced  sales  load";  or  (ii)  permit  the 
imposition  of  a  sales  load  at  the  time  of 
an  exchange  if  it  is  less  than  the  sales 
load  that  would  be  imposed  on  a  direct 


••  See  proposing  release  at  note  33. 

•'  It  should  be  noted  that  sponsors  are  not 
required  to  maintain  a  secondary  market  for  their 
units,  but  do  so  to  offer  a  more  attractive  product  to 
investors  and  to  avoid  redemptions  that  could  cause 
a  trust  to  shrink  in  size. 


•'  Proposed  rule  llc-1  would  allow  a  registered 
UIT  or  its  sponsor  to  make  an  exchange  offer  to 
unitholders  of  the  same  trust  or  to  unitholders  of  a 
UIT  having  the  same  sponsor.  The  commenter  did 
not  explain  why  the  scope  of  the  rule  should  be 
extended  or  state  what  additional  offerees  should 
be  included. 

The  Commission  seeks  comment  on  whether  it  is 
necessary  for  rule  llc-1  to  cover  exchange  offers 
made  to  unitholders  of  the  same  series  as  the 
offering  trust. 

•'  Beyond  referring  to  the  prior  orders,  the 
commenter  did  not  suggest  any  conditions  for  a  rule 
to  cover  such  exchanges. 

■"•  See  e.g..  Dean  Witter  Reynolds.  Inc..  et  al.. 
Investment  Company  Act  Rel.  Nos.  14934  (Feb.  2. 
1986)  |51  FR  6058.  Feb.  19. 1986]  (notice  of 
application)  and  14987  (Mar.  13. 1988)  (order): 
Merrill  Lynch.  Pierce.  Fenner  ft  Smith  Inc..  el  al.. 
Investment  Company  Act  Rel.  Nos.  14684  (Aug  19. 
1985)  (50  FR  34563.  Aug.  26. 1985)  (notice  of 
application)  and  14717  (Sept.  12. 1985)  (order). 

' '  The  Commission  will  continue  to  process 
applications  involving  proposed  exchanges  between 
UITs  and  open-end  companies  and  monitor  the  need 
for  a  rule  to  cover  such  exchanges. 
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purchase  of  the  acquired  unit.  For  the 
reasons  stated  below,  neither  of  these 
alternatives  is  acceptable. 

With  respect  to  codification  of  the 
prior  orders,  the  Commission  notes  that 
such  orders  have  been  granted  on  a 
case-by-case  basis  and  permit  fixed 
levels  of  sales  loads  at  the  time  of  an 
exchange.'*  The  level  of  the  fixed  sales 
load  in  each  case  has  been  established 
by  the  applicant  as  part  of  a  specific 
representation  made  in  the  application 
for  an  order.  Codification  of  these  orders 
would  require  the  Commission  to 
establish  a  maximum  allowable  sales 
load  that  could  be  charged  at  the  time  of 
an  exchange.  Consequently,  the 
Commission  would  prefer  not  to  codify 
the  prior  orders  in  a  rule  in  this  area.'* 

The  second  suggested  approach,  i.e. 
that  the  rule  permit  the  imposition  of 
any  sales  load  that  is  less  than  the  sales 
load  applicable  to  a  direct  purchase  of 
the  acquired  unit,  is  even  less 
acceptable.  The  commenter  that 
suggested  this  approach  stated  that  the 
sponsor  would  set  the  amount  of  the 
reduced  load  to  refiect  the  savings  in 
selling  costs  on  exchanges.  The 
commenter  argued  that  such  an 
approach  would  provide  the  greatest 
Hexibility,  consistent  with  rule  22d-l 
under  the  Act  [17  CFR  270.22d-ll,''*  to 
allow  the  marketplace  to  determine  the 
appropriate  sales  load  structure. 
Moreover,  the  commenter  believed  that 
the  suitability  requirements  of  the  Rules 
of  Fair  Practice  of  the  National 
Association  of  Securities  Dealers 
(NASD)  '*  have  minimized  the  danger  of 
a  sales  representative  switching  an 
investor  between  trusts  for  the  primary 
purpose  of  exacting  additional  sales 
loads. 

The  arguments  made  by  the 
commenter  in  support  of  the  second 
alternative  do  not  warrant  including  the 
suggested  provision  in  proposed  rule 
llc-l.  The  legislative  history  of  section 
ll(c]  reflects  a  strong  Congressional 
judgment  that  UIT  investors  are 
particularly  vulnerable  to  switching 


"  The  CommisBion  ha»  pennitled  holders  of 
orders  to  impose  a  reduced  sales  load  so  that 
sponsors  can  be  compensated  for  secondary  market 
activities  and.  in  part,  because  the  additional  sales 
load  that  was  requested.  $15  per  $1,000  unit 
exchanged  was  a  relatively  small  amount. 

"  For  example,  applicants  have  typically 
represented  that  a  "reduced  sales  load"  permits  a 
sponsor  lo  pass  on  to  a  unitholder  the  cost  savings 
resulting  from  reductions  in  lime  and  expense 
related  lo  advice,  financial  planning  and 
operational  expense  required  lo  sell  the  units 
acquired  under  an  exchange  privilege. 

''*  Rule  22d-1  permits  the  sale  of  investment 
company  securities  at  prices  that  reflect  scheduled 
variations  in.  or  elimination  of.  the  sales  load. 

"See  NASD  Rules  of  Fair  Practice.  Article  III.  S  2. 


abuses."  Section  11(c)  of  the  Act  was 
enacted  to  address  these  abuses  by 
requiring  that  any  exchange  offer 
involving  the  securities  of  a  UIT. 
including  exchanges  at  relative  net  asset 
value,  receive  prior  Commission 
approval  or  comply  with  rules  adopted 
by  the  Commission.  In  light  of  the 
specific  intent  behind  section  11(c),  the 
Commission  can  grant  an  order  or  adopt 
a  rule  permitting  UIT  exchange  offers 
only  if  the  order  or  rule  specifically 
addresses,  and  seeks  to  prevent,  the 
switching  abuses  detailed  in  the 
legislative  history.  Consequently,  the 
second  alternative  must  be  assessed  on 
the  basis  of  whether  it  would  include 
appropriate  safeguards  to  minimize 
effectively  the  financial  incentive  to 
switch  investors  or  otherwise  address 
the  Congressional  concerns  that  led  to 
the  adoption  of  section  11(c). 

The  only  safeguard  suggested  by  the 
commenter  was  that  the  amount  of  the 
sales  load  charged  at  the  time  of  an 
exchange  could  be  required  to  "reflect  a 
reasonable  estimate  of  the  savings  in 
selling  costs  for  exchange  transactions, 
similar  to  the  provisions  of  rule  22d-l(f) 
before  it  was  amended.""  This 
restriction  would  not  provide  an 
effective  means  of  reducing  the  financial 
incentive  to  switch  investors  among 
UITs.  The  standard  embodied  in  former 
rule  22d-l(f)  was  designed  to  provide 
funds  with  a  degree  of  flexibility  to 
charge  a  lower  sales  load  to  particidar 
classes  of  investors,  and  was  deemed  to 
address  adequately  the  Congressional 
concerns  that  had  led  to  the  inclusion  of 
section  22(d)  in  the  Act  [15  U.S.C.  80a- 
22(d)].  However,  the  rule  22d-l(f) 
standard  would  do  little  to  minimize  the 
risk  of  switching  abuses  because  it 
would  permit  the  level  of  the  sales  load 
to  be  established  by  the  sponsor  of  the 
UIT,  who  would  be  an  interested  party 
and  potential  recipient  of  the  sales  load 
proceeds.  Consequently,  rather  than 
providing  a  protection  against  switching 
abuses,  the  suggested  alternative  would 
place  decisions  as  to  the  appropriate 
level  of  sales  load  to  be  imposed  on  an 
exchange  in  the  hands  of  the  party  that 


'•  See  S.  Rep.  1775.  76th  Cong.,  3d  Sess..  7-8 
(1940);  Investment  Trust  Study.  "Fixed  and 
Semifixed  Investment  Trusts".  181-82.  209-30  and 
Appendix  Q  (1940). 

"  Rule  22d-l  was  amended  in  Investment 
Company  Act  Rel.  No.  14390  (Feb  22. 1985)  [50  FR 
7909.  Feb.  27. 1985].  Prior  to  the  amendment  of  the 
rule,  paragraph  (f)  provided  an  exemption  from 
section  22(d)  of  the  Act  lo  permit  reduction  or 
elimination  of  a  sales  load  with  respect  to  a  sale  of 
redeemable  securities  to,  inter  olio,  employee 
benefit  plans  not  qualified  under  section  401  of  the 
Internal  Revenue  Code,  as  long  as  the  non-qualified 
plans  satisfied  uniform  criteria  relating  to  the 
realization  of  economies  of  scale  on  sales  effort  end 
sales  related  expense  selected  by  the  issuer  and 
described  in  the  prospectus. 


has  historically  borne  responsibility  for 
the  abuses  that  led  to  the  enactment  of 
section  11.''* 

The  support  of  the  second  alternative, 
the  commenter  also  argued  that  the 
switching  abuses  that  led  to  the 
enactment  of  section  11(c)  "have  long 
since  been  minimized  by  the  NASD 
Rules  of  Fair  Practice."  The  Commission 
acknowledges  that  switching  abuses 
could  place  a  broker-dealer  that  is  a 
member  of  the  NASD  in  violation  of  the 
NASD's  suitability  requirements,  and 
that  those  requirements  may  therefore 
deter  such  persons  from  engaging  in 
switching.'"  However,  the  existence  of 
the  NASD  rules  does  not  reduce  the 
potential  for  abuse  in  this  area  to  the 
point  where  a  rule  under  section  11(c) 
does  not  need  to  include  provisions 
designed  to  minimize  the  risk  of  abuse. 

4.  Request  for  Comment 

In  light  of  (i)  the  commenters'  beliefs 
that  proposed  rule  llc-l  fails  to  provide 
for  adequate  compensation  of  sponsors 
for  maintaining  a  secondary  market  (ii). 
the  constraints  of  section  11,  and  (iii)  the 
problems  presented  by  the  alternative 
approaches  suggested  by  the 
commenters,  the  Commission  has 
decided  not  to  take  further  action  on 
proposed  rule  llc-l  at  this  time.*" 
Instead,  the  Commission  is  requesting 
additional  public  comment  on  how  to 
proceed  in  the  area  of  offers  of  exchange 
involving  UITs.  Specifically,  the 
Commission  seeks  comment  on  the 
following: 

(i)  If  the  Commission  should  go 
forward  with  rule  llc-l,  whether  a  sales 
load  provision  can  be  drafted  both  to 
minimize  the  problems  that  led  to  the 
adoption  of  section  11(c)  and  to  provide 
for  adequate  compensation  to  sponsors 


'"  The  commenter  that  suggesed  this  approach 
also  stated  that  the  level  of  sales  load  would  be 
governed  by  market  forces.  None  of  the  commenters 
presented  emprical  data  to  the  Commission  on  the 
existence  of  retail  price  competition  in  the  UH" 
industry.  It  should  be  noted  that  the  redeemable 
securities  of  a  UfT  are  subject  to  the  retail  price 
maintenance  provisions  of  section  22(d).  which  may 
prevent  the  development  of  effective  retail  price 
competition.  See  generally  Report  of  the  Securities 
and  Exchange  Commission  on  the  Public  Policy 
Implications  of  Investment  Company  Cmwth,  H.R. 
Rep.  No.  2337,  89lh  Cong.,  2d  Sess..  at  206-09,  218-21 
(1966).  In  any  event,  the  commenters  argument  stili 
ignores  the  history  of  section  11(c). 

'»  Art.  Ill,  section  2  of  the  NASD  Rules  of  Fair 
Practice  states; 

In  recommending  to  a  customer  the  purchase,  sale 
or  exchange  of  any  security,  a  member  shall  have 
reasonable  grounds  for  believing  thai  the 
recommendation  is  suitable  for  such  customer  upon 
the  basis  of  the  facts,  if  any.  disclosed  by  such 
customer  as  to  his  other  security  holdings  and  as  to 
his  financial  situation  and  needs. 

•"  The  Commission  will,  of  course,  continue  to 
process  applications  under  section  11  for  exchange 
offers  involving  UITs. 
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for  the  costs  of  maintaining  a  secondary 
market; 

(ii]  If  the  Commission  should  go 
forward  with  rule  llc-1.  whether  the 
rule  should  include  provisions  such  as 
those  included  in  revised  proposed  rule 
lla-3;»>  and 

(iii)  Whether  a  rule  relating  to  UIT 
exchange  offers  is  impracticable  and  the 
Commission  should  simply  continue  to 
consider  applications  on  a  case  by  case 
basis. 

C.  Request  for  Comment  on  Rule  lla-2. 

In  light  of  revised  proposed  rule  lla-3. 
the  Commission  believes  that  it  is 
appropriate  to  reexamine  the  provisions 
of  rule  lla-2  to  determine  whether  there 
are  reasons  to  distinguish  between 
mutual  funds  and  insurance  company 
separate  accounts  in  the  exchange  offer 
area.  As  a  matter  of  general  policy, 
separate  accounts  should  be  subject  to 
the  same  requirements  as  mutual  funds, 
absent  a  compelling  need  under  the  Act 
arising  from  the  special  nature  of  the 
insurance  product.^*  The  Commission 
will  consider  whether  to  propose 
amendments  to  rule  lla-2  to  provide 
that  exchange  offers  by  registered 
insurance  company  separate  accounts 
are  subject  to  the  same  or  similar 
conditions  as  exchange  offers  by  mutual 
funds.  Therefore,  the  Commission 
requests  comment  relating  to  the 
possible  proposal  of  amendments  to  rule 
lla-2  to  better  protect  separate  account 
investors  and  facilities  competitive 
equality  among  investment  company 
products  in  the  exchange  offer  area. 
Specifically,  commenters  focus  on 
whether  there  are  insurance  or  other 
considerations  that  may  make  it 
inappropriate  for  any  other  provisions  of 
revised  proposed  rule  lla-3  to  be 
incorporated  into  rule  lla-2.  The 
Commission  will,  of  course,  consider  all 
comments  and  suggestions  in  developing 
any  rule  proposal  in  this  area. 

Cost  BeneHt  of  Proposed  Action 

Revised  proposed  rule  lla-3  would 
not  impose  any  signficant  additional 
burdens  on  mutual  funds  and  would 
reduce  the  costs  that  they  would  incur 
by  eliminating  the  need  to  file  many 
applications.  Mutual  funds,  advising  or 
principal  underwriters  may  incur  some 


"'  See.  e.g..  noies  48-50  and  61-64.  supra,  and 
accompanying  text. 

*'  The  Commission  has  slated  that 
"|m|anagemenl  investment  companies  funding 
vairable  insurance  products  should  be  subject  to  the 
same  procedural  requirements  as  other  management 
investment  companies,  absent  a  compelling  need 
under  the  Act  for  special  regulation  arising  fiom  the 
nalure  of  the  insurnnce  product  "  Investment 
Company  Act  Rel  \o  15586  (Feb  26  1S»87||52FR 
7166.  Mar  9  IMH7|  ireprouoshi  of  ruk  26a-3  |I7  CFR 
720.2fia-3|l 


costs  in  complying  with  the  disclosure 
and  notice  provisions  of  the  revised 
proposed  rule.  The  costs  related  to  the 
notice  requirement  could  be  minimized 
by  simply  including  the  notice  on  a 
separate  document  with  one  of  the 
mailings  to  shareholders  that  funds 
make  to  comply  with  the  federal 
securities  and  the  rules  thereunder,  or 
for  other  purposes.  The  revised 
proposed  rule  will  also  require  offering 
companies  that  impose  administrative 
fees  on  exchanges  based  on  a  cost 
standard  to  maintain  records  with 
respect  to  the  actual  costs  incurred  in 
connection  with  exchanges.  The 
Commission  would  benefit  from  the 
revised  proposal  because  its  staff  would 
have  to  review  few  applications 
requesting  orders  in  this  area. 
Comments  are  requested,  however,  on 
these  matters  and  on  the  costs  or 
benefits  of  any  other  aspect  of  the 
proposed  action. 

Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
revised  proposed  rule  lla-3.  The 
Analysis  explains  that  revised  proposed 
rule  lla-3  would  permit  certain  offers  of 
exchange  between  mutual  funds.  It 
states  that  the  revised  proposed  rule  is 
intended  to  protect  investors  from  the 
abuses  that  led  to  the  enactment  of 
section  11,  and  to  reduce  significantly 
the  number  of  applications  filed  with  the 
Commission  regarding  exchange  offers. 
The  Analysis  indicates  that  the  revised 
proposed  rule  contains  no  reporting 
requirements.  The  revised  proposed  rule 
would  require  any  offering  company 
that  imposes  an  administrative  fee  on  an 
exchange  based  on  a  cost  standard,  to 
maintain  records  with  respect  to  the 
actual  costs  incurred  in  connection  with 
its  exchanges.  Any  offering  company, 
however,  that  elected  to  impose  no  more 
than  a  nominal  administrative  fee  would 
be  free  of  the  recordkeeping 
requirement.  The  revised  proposed  rule 
would  require  prospectus,  advertising 
and  sales  literature  disclosure  regarding 
any  charges  imposed  at  the  time  of  an 
exchange  and  notice  to  shareholders  if 
the  terms  of  an  exchange  offer  are  to  be 
amended  materially.  These  disclosures 
might  impose  costs  on  fund  advisers  or 
principal  underwriters,  although  the 
additional  disclosure  required  is 
minimal.  However,  such  costs  could  be 
minimized  by  including  the  notice  in  a 
separate  document  with  one  of  the 
mailings  to  shareholders  that  funds 
make  to  comply  with  the  federal 
securities  laws  and  the  rules  thereunder. 


or  for  other  purposes.  To  the  extent  that 
the  proposed  rule  would  eliminate  the 
need  for  mutual  funds  to  file 
applications  seeking  orders  under 
section  11.  it  will  reduce  the  costs 
incurred  by  smaller  entities  in  preparing 
and  filing  applications.  A  copy  of  the 
Initial  Regulatory  Flexibility  Analysis 
may  be  obtained  by  contacting  Brian  P. 
Kindelan,  Esq.,  Mail  Stop  5-2,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

Paperwork  Reduction  Act 

The  notice  information  required  by 
revised  proposed  rule  lla-3  has  been 
submitted  to  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  17  CFR  Fart  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  of  Reproposed  Rule  and  Proposed 
Rule 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

Part  270  of  Chapter  II  of  Title  1 7  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  shown. 

1.  The  Authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  Sees.  38.  40.  54  Stat.  841.  842:  Iii 
U.S.C.  80a-37,  80a-39;  The  Investment 
Company  Act  of  1940,  as  amended,  15  U.S.C. 
BOa-1  et  seq.:  unless  otherwise  noted.  "  *  * 
Section  270.lla-3  is  also  issued  under  Sees. 
6(c)  (15  U.S.C.  80a-6{c)]  and  11(a)  |15  U.S.C. 
80a-ll(a)]. 

2.  By  adding  §  270.11a-3  to  read  as 
follows: 

§  270.1 1a-3    Offers  of  exchange  by  open- 
end  Investment  companies  other  ttian 
separate  accounts. 

(a)  Notwithstanding  section  11(a)  of 
the  Act  [15  U.S.C.  80a-ll(a)l,  a 
registered  open-end  investment 
company  (other  than  a  registered 
separate  account)  or  any  principal 
underwriter  thereof  (collectively,  the 
"offering  company")  may.  in  connection 
with  an  offer  to  the  holder  of  a  security 
of  that  company  or  of  another  open-end 
investment  company  within  the  same 
group  of  investment  companies  as  the 
offering  company  to  exchange  that 
security  (the  "exchanged  security")  for  a 
security  of  the  offering  company  (the 
"acquired  security"),  cause  a 
securityholder  to  be  charged  a  sales 
load  on  the  acquired  security,  a 
redemption  fee,  or  an  administrative  fee, 
or  any  combination  of  the  foregoing, 
Provided  that: 
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(1)  Any  offering  company  that  has 
previously  made  an  offer  of  exchange 
cannot  rely  on  this  section  to  amend 
such  prior  offer  unless  the  offering 
company's  prospectus  had  disclosed,  at 
all  times  during  which  the  prior  offer 
was  outstanding,  that  the  offer  was 
subject  to  termination  and  its  terms 
were  subject  to  change,  Provided  that: 
no  such  disclosure  need  have  been  given 
where  the  only  effect  of  an  amendment 
is  to  reduce  or  eliminate  an 
administrative  fee,  sales  load  or 
redemption  fee  payable  at  the  time  of  an 
exchange; 

(2)  Any  administrative  fee  or 
scheduled  variation  thereof  is  applied 
uniformly  to  all  offerees  of  the  class 
specified; 

(3]  Any  sales  load  charged  with 
respect  to  the  acquired  security  is  a 
percentage  that  is  no  greater  than  the 
excess,  if  any,  of  the  rate  of  the  sales 
load  applicable  to  that  security  in  the 
absence  of  an  exchange  over  the  total 
rate  of  any  sales  loads  previously  paid 
on  the  exchanged  security.  Provided 
that:  the  percentage  rate  of  any  sales 
load  charged  when  the  acquired  security 
is  redeemed,  that  is  solely  the  result  of  a 
deferred  sales  load  imposed  on  the 
exchanged  security,  may  be  no  greater 
than  the  excess,  if  any,  of  the  applicable 
rate  of  such  sales  load,  calculated  in 
accordance  with  paragraph  (a)(5)  of  this 
section,  over  the  total  rale  of  all  sales 
loads  previously  paid  on  the  acquired 
security; 

(4)  No  deferred  sales  load  is  imposed 
on  the  exchanged  security  at  the  time  of 
an  exchange; 

(5)  Any  deferred  sales  load  charged  at 
the  time  the  acquired  security  is 
redeemed  is  calculated  as  if  the  holder 
of  the  acquired  security  had  held  that 
security  from  the  date  on  which  he 
became  the  holder  of  the  exchanged 
security.  Provided  that:  the  time  period 
during  which  the  acquired  security  is 
held  need  not  be  included  when  the 
amount  of  the  deferred  sales  load  is 
calculated,  if  the  deferred  sales  load  is 
solely  the  result  of  a  sales  load  imposed 
on  the  exchanged  security,  no  other 
sales  loads,  including  deferred  sales 
loads,  are  imposed  with  respect  to  the 
acquired  security,  and  the  offering 
company  does  not  have  in  effect  a  plan 
of  distribution  adopted  in  accordance 
with  rule  12b-l  under  the  Act  [17  CFR 
270.l2b-l): 

(6)  Any  redemption  fee  charged  with 
respect  to  the  exchanged  security  or  any 
scheduled  variation  thereof 

(i)  Is  applied  uniformly  to  all  offerees 
of  the  class  specified,  and 

(ii)  Does  not  exceed  the  redemption  fee 
applicable  to  a  redemption  of  the 


exchanged  security  in  the  absence  of  an 
exchange; 

(7)  The  prospectus  of  the  offering 
company  discloses 

(i)  The  amount  of  any  administrative 
fee  imposed  on  an  exchange  transaction 
for  its  securities,  as  well  as  the  amount 
of  any  administrative  fee  imposed  on  its 
securityholders  to  acquire  the  securities 
of  other  investment  companies  in  an 
exchange  transaction,  and 

(ii)  If  the  offering  company  reserves 
the  right  to  change  the  terms  of  or 
terminate  an  exchange  offer,  that  the 
exchange  offer  is  subject  to  termination 
and  its  terms  are  subject  to  change; 

(8)  Any  sales  literature  that  mentions 
the  existence  of  the  exchange  offer  also 
discloses 

(i)  The  amount  of  any  administrative 
fee  or  redemption  fee  that  would  be 
imposed  at  the  time  of  an  exchange,  and 

(ii)  If  the  offering  company  reserves 
the  right  to  change  the  terms  of  or 
terminate  the  exchange  offer,  that  the 
exchange  offer  is  subject  to  termination 
and  its  terms  are  subject  to  change; 

(9)  Any  advertising  that  mentions  the 
existence  of  the  exchange  offer  also 
discloses 

(i)  The  existence  of  any 
administrative  fee  or  redemption  fee 
that  would  be  imposed  at  the  time  of  an 
exchange,  and 

(ii)  If  the  offering  company  reserves 
the  right  to  change  the  terms  of  or 
terminate  the  exchange  offer,  that  the 
exchange  offer  is  subject  to  termination 
and  its  terms  are  subject  to  change; 

(10)  Whenever  an  exchange  offer  is  to 
be  terminated  or  its  terms  are  to  be 
amended  materially,  any  holder  of  a 
security  subject  to  that  offer  shall  be 
given  prominent  notice  of  the  impending 
termination  or  amendment  at  least  sixty 
days  prior  to  the  date  of  termination  or 
the  effective  date  of  the  amendment, 
Provided  that:  no  such  notice  need  to  be 
given  where  the  only  material  effect  of 
an  amendment  is  to  reduce  or  eliminate 
an  administrative  fee,  sales  load  or 
redemption  fee  payable  at  the  time  of  an 
exchange;  and 

(11)  In  calculating  any  sales  load 
charged  with  respect  to  the  acquired 
security: 

(i)  Where  a  securityholder  exchanges 
less  than  all  of  his  securities,  the 
security  upon  which  the  highest  sales 
load  rate  was  previously  paid  its 
deemed  exchanged  first;  and 

(ii)  Where  the  exchanged  security  was 
acquired  through  reinvestment  of 
dividends  or  capital  gains  distributions, 
that  security  is  deemed  to  have  been 
solid  with  a  sales  load  rate  equal  to  the 
sales  load  rate  previously  paid  on  the 
security  on  which  the  dividend  was  paid 
or  distribution  made. 


(b)  Where  either  no  sales  load  is 
imposed  on  the  acquired  security  or  ihe 
sales  load  imposed  is  less  than  the 
maximum  allowed  by  paragraph  (a)(3) 
of  this  section,  the  offering  company 
may  require  the  exchanging 
securityholder  to  have  held  the 
exchanged  security  for  a  minimum 
period  of  time  previously  established  by 
the  offering  company  and  applied 
uniformly  to  all  offerees  of  the  class 
specified. 

(c)  For  purposes  of  this  rule: 

(1)  "Administrative  fee"  means  any 
fee,  other  than  a  sales  load,  deferred 
sales  load  or  redemption  fee,  that  is 

(i)  Reasonably  intended  to  cover  the 
costs  incurred  in  connection  with 
exchanges.  Provided  that:  the  offering 
company  will  maintain  and  preserve 
records  of  any  determination  of  the 
costs  incurred  in  connection  with 
exchanges  for  a  period  of  not  less  than 
six  years,  the  first  two  years  in  an  easily 
accessible  place.  The  records  preserved 
under  this  condition  shall  be  subject  to 
inspection  by  the  Commission  in 
accordance  with  section  31(b)  of  the  Act 
(15  U.S.C.  80a-30(b)]  as  if  such  records 
were  records  required  to  be  maintained 
under  rules  adopted  under  section  31(a) 
of  the  Act  [15  U.S.C.  80a-30(a));  or 

(ii)  A  nominal  fee  as  defined  in 
paragraph  (c)(6)  of  this  section; 

(2)  "Deferred  sales  load"  means  any 
amount  properly  chargeable  to  sales  or 
promotional  activities  that  is  or  may  be 
deducted  upon  redemption  of  all  or  a 
portion  of  a  securityholder's  interest  in 
an  open-end  investment  company; 

(3)  "Exchanged  security"  means  (i)  the 
security  actually  exchanged  pursuant  to 
an  exchange  offer  and  (ii)  any  security 
exchanged  for  such  security  or  for  any 
of  its  predecessors; 

(4)  "Group  of  investment  companies" 
means  any  two  or  more  registered  open- 
end  investment  companies  that  have  a 
common  investment  adviser  or  principal 
underwriter  or  whose  investment 
advisers  or  principal  underwriters  are 
under  common  control,  and  that  hold 
themselves  out  to  investors  as  related 
companies  for  purposes  of  investment 
and  investor  services; 

(5)  "Redemption  fee"  means  any  fee, 
other  than  a  sales  load,  deferred  sales 
load  or  administrative  fee,  that  is  paid  to 
the  fund  and  is  reasonably  intended  to 
compensate  the  fund  for  expenses 
incident  to  redemption  of  fund  shares; 
and 

(6)  "Nominal"  means  slight  or  de 
minimis. 

3.  By  adding  §  270.11C-1  to  read  as 
follows: 
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§  270. 1  lc-1    EMOipten  from  tactiofi  1 1(c) 
for  certain  offers  of  sjwtiange. 

(a)  Notwithstanding  section  11(c)  of 
the  Act  (15  U.S.C.  80a-ll(c)i.  a 
registered  unit  investment  trust  (other 
than  a  registered  separate  account)  or 
any  sponsor  or  principal  underwriter 
thereof  (collectively,  the  "offering  trust") 
may  make  or  cause  to  be  made  an  offer 
to  the  holder  of  a  unit  of  the  same  series 
or  another  series  of  the  offering  trust,  or 
of  any  other  registered  unit  investment 
trust  having  the  same  sponsor  or 
sponsors  as  the  oRering  trust  to 
exchange  that  unit  for  a  unit  of  the 
offering  trust  (the  "acquired  unit")  on 
the  basis  of  the  relative  net  asset  values 
of  the  respective  units  to  be  exchanged 
except  that  the  unitholder  may  be 
charged  a  sales  load;  Provided,  that,  any 
sales  load  charged  with  respect  to  the 
acquired  unit  is  no  greater  than  the 
excess,  if  any.  of  the  sales  load 
applicable  to  the  acquired  unit  in  the 
absence  of  an  exchange  over  any  sales 
load  previously  paid  on  the  exchanged 
unit. 

(b)  Where  either  no  sales  load  is 
imposed  on  the  acquired  unit  or  the 
sales  load  imposed  is  less  than  the 
maximum  allowed  by  paragraph  (a)  of 
this  section,  the  offering  trust  may 
require  the  exchanging  unitholder  to 
have  the  exchanged  unit  for  a  minimum 
period  of  time  previously  established  by 
the  offering  trust  and  uniformly  applied 
to  all  offerees  of  the  class  specified. 

(c)  For  purposes  of  this  rule: 

(1)  "Exchanged  unit"  means  (i)  the 
unit  actually  exchanged  pursuant  to  an 
exchange  offer  and  (ii)  any  unit 
previously  exchanged  for  such  unit  or 
for  any  of  its  predecessors;  and 

(2)  In  calculating  any  sales  load 
charged  with  respect  to  the  acquired 
unit,  where  a  unitholder  exchanges  less 
than  all  of  his  units,  the  units  upon 
which  the  highest  sales  load  was 
previously  paid  is  deemed  exchanged 
first. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 
luly  29.  1988. 
(FR.  Doc.  88-18151  Filed  8-10-88;  8:45  am] 

B4LLINO  CODE  MKHI1-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  134 

Country  of  Origin  Meriting  of  Fruit 
Juice  Containers;  Extension  of  Time 
for  Comments 

AGENCY:  Customs  Service,  Treasury. 


ACTION:  Extension  of  comment  period 

summary:  This  notice  extends  the 
period  of  time  within  which  interested 
members  of  the  public  may  submit 
comments  concerning  the  Customs 
Service's  interpretation  of  country  of 
origin  marking  rules  as  they  are  applied 
to  containers  of  fruit  juice  made  with 
imported  juice  concentrate.  Customs  is 
reconsidering  the  merits  of  major 
supplier  marking  for  such  fruit  juice 
containers.  Major  supplier  marldng 
stipulates  that  if  a  processor  obtains  75 
percent  or  more  of  its  imported 
concentrate  from  one  source  country, 
only  that  source  country  need  be 
disclosed.  Otherwise,  if  no  single  source 
accounts  for  75  percent  or  more  of  the 
concentrate,  then  all  source  countries 
must  be  disclosed.  Customs  is  now 
determining  whether  major  supplier 
marking  provides  the  level  of 
information  to  consumers  that  was 
contemplated  by  the  country  of  origin 
marking  laws,  as  codified  in  the  Tariff 
Act  of  1930.  as  amended.  A  notice 
inviting  the  public  to  comment  on 
Customs  reconsideration  of  major 
supplier  marking  for  fruit  juice 
containers  was  published  in  the  Federal 
Register  on  June  7. 1988  (53  FR  20869). 
and  comments  were  to  have  been 
received  on  or  before  August  8, 1988. 
Customs  has  received  several  requests 
to  extend  the  period  of  time  for 
comments.  The  requesters  state 
additional  time  is  necessary  to  prepare 
reasonably  responsive  conunents. 
Customs  believes  the  requests  have 
merit.  Accordingly,  the  period  of  time  for 
the  submission  of  comments  is  being 
extended  for  two  weeks. 

DATE:  Comments  are  requested  on  or 
before  August  22, 1988. 

ADDRESS:  Comments  may  be  submitted 
to  and  inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  Room  2119. 1301  Constitution 
Avenue.  NW.,  Washington.  DC  20229. 

All  comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  §  103.11(b)),  between  9:00 
a.m.  and  4:30  p.m.  on  normal  business 
days,  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Doyle.  Commercial  Rulings 
Division  (202-566-5765). 

Dated:  August  5, 198a 
Harvey  B.  Fox. 

Acting  Deputy  Assistant  Commissioner, 
Office  of  Commercial  Operations. 
(FR  Doc.  88-18243  Filed  8-9-B8: 11:48  am) 
BILLING  CODE  4820-02-M 


DEPARTMENT  OF  LABOR 

Mine  Safsty  and  H«alth  Administration 

30  CFR  Parts  20. 75,  and  77 

Electric  Mine  Lamps  Other  Than 
Standard  Cap  Lamps;  Certified  and 
Qualified  Persons;  Autofnatic  Warning 
Devices  on  Mobile  Equipment;  Put>Hc 
Hearing 

aqenCY:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Notice  of  public  hearing. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  will  hold  a 
public  hearing  on  its  proposed  rules  for 
electric  mine  lamps  other  than  standard 
cap  lamps,  certified  and  qualified 
persons,  and  automatic  warning  devices 
on  surface  mobile  equipment.  The 
hearing  will  be  held  in  Pittsburgh, 
Pennsylvania,  and  will  cover  the  major 
issues  raised  by  comments  submitted  in 
response  to  the  proposed  rules. 

DATES:  All  requests  to  make  oral 
presentations  for  the  record  should  be 
submitted  at  least  five  days  prior  to  the 
hearing  date.  Immediately  before 
hearing,  any  unallotted  time  will  be 
made  available  to  persons  making  later 
requests. 

The  public  hearing  will  be  held  on 
August  30, 1988,  beginning  at  9:00  a.m. 

ADDRESSES:  The  hearing  will  be  held  at 
the  following  location:  Pittsburgh  Green 
Tree  Marriott  101  Marriott  Drive,  Birch 
Room,  Pittsburgh,  Pennsylvania  15205. 

Send  requests  to  make  oral 
presentations  to:  Mine  Safety  and 
Health  Administration.  Office  of 
Standards.  Regulations  and  Variances. 
Room  631.  4015  Wilson  Boulevard. 
Ariington,  Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey.  Director.  Office  of 
Standards,  Regulations  and  Variances, 
MSHA.  Phone  (703)  235-1910. 

SUPPIf  MENTARY  INFORMATION:  On  April 
13, 1988,  MSHA  published  proposed 
rules  to  revise  existing  standards  for  the 
investigation  and  approval  of  mine 
lamps  that  will  meet  the  design, 
construction  and  test  requirements  in 
Part  20  of  Title  30  of  the  Code  of  Federal 
Regulations  (53  FR  12250);  revise 
existing  standards  for  temporary 
qualification  or  certification  of  persons 
at  underground  and  surface  coal  mines 
(53  FR  12252).and  revise  existing 
standards  that  require  certain  surface 
mobile  equipment,  such  as  front-end 
loaders,  forkiifts,  tractors,  and  graders, 
to  be  equipped  with  an  automatic 
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warning  device  which  gives  an  audible 
alarm  when  the  equipment  is  operated 
in  reverse  (53  FR  12253). 

The  written  comment  period  for  these 
proposed  rules  ended  on  July  15, 1988.  In 
the  comments  on  the  proposed  rules, 
MSHA  received  requests  for  a  public 
hearing.  The  purpose  of  the  public 
hearing  is  to  receive  relevant  comments 
and  respond  to  questions  about  the 
proposed  rules.  The  hearing  will  be 
conducted  in  an  informal  manner  by  a 
panel  of  MSHA  officials.  Although 
formal  rules  of  evidence  will  not  apply, 
the  presiding  official  may  exercise 
discretion  in  excluding  irrelevant  or 
unduly  repetitious  material  and 
questions. 

The  proceeding  will  begin  with  an 
opening  statement  from  MSHA, 
followed  by  an  opportunity  for  members 
of  the  public  to  make  oral  presentations. 
During  these  presentations,  the  hearing 
panel  will  be  available  to  answer 
relevant  questions.  At  the  discretion  of 
the  presiding  offlcial,  speakers  may  be 
limited  to  a  maximum  of  20  minutes  for 
their  presentations.  Time  will  be  made 
available  at  the  end  of  the  hearing  for 
rebuttal  statements.  A  verbatim 
transcript  of  the  proceeding  will  be 
taken  and  made  part  of  the  rulemaking 
record.  Copies  of  the  hearing  transcript 
will  be  made  available  for  review  by  the 
public. 

MSHA  will  also  accept  additional 
written  comments  and  other  appropriate 
data  from  any  interested  party, 
including  those  not  presenting  oral 
statements.  Written  comments  and  data 
submitted  to  MSHA  will  be  included  in 
the  rulemaking  record.  To  allow  for  the 
submission  of  any  post-hearing 
comments,  the  record  will  remain  open 
until  September  30, 1988. 

Issues 

Commenters  questioned  a  number  of 
provisions  contained  in  the  proposals. 
However,  some  portions  of  the  rules 
raised  issues  of  particular  concern, 
which  are  discussed  below.  MSHA  will 
specifically  address  these  issues  at  the 
public  hearing  and  solicit  comments  on 
them  in  addition  to  any  other  aspects  of 
the  proposed  rules. 

A.  Electric  Mine  Lamps  Other  Standard 
Cap  Lamps 

This  proposal  would  allow  MSHA  to 
approve  electric  lamps  and  flashlights 
that  incorporate  technology  for  which 
the  requirements  of  Part  20  are  not 
applicable,  if  the  Agency  determines  by 
testing  that  the  electric  lamps  or 
flashlights  perform  as  safely  as  those 
which  meet  the  requirements  of  30  CFR 
Part  20.  The  proposal  includes  a 
provision  in  §  20.8(a)(l]  which  would 


allow  MSHA  to  investigate  and  approve 
lamps  that  are  designed  and  constructed 
to  prevent  bulb  breakage,  thus 
preventing  exposure  of  the  filament  and 
possible  ignition  of  an  explosive 
atmosphere.  Commenters  are  concerned 
that  the  proposal  does  not  include 
performance-oriented  criteria  and  that  it 
does  not  specify  the  parameters  and 
purposes  of  the  test  to  be  performed. 
One  commenter  is  opposed  to  the 
concept  of  allowing  the  applicant  or 
third  party  to  perform  the  tests  and 
procedures  for  the  approval  process 
under  30  CFR  Part  7. 

B.  Certified  and  Qualified  Persons 

Certain  MSHA  regulations  require 
persons  working  in  coal  mines  to  be 
qualified  or  certified  to  perform  certain 
tasks  such  as  making  ventilation 
examinations  or  operating  personnel 
hoists.  The  existing  rule  requires  mine 
operators  to  submit  certification  and 
qualification  applications  to  MSHA 
every  six  months  for  recertification.  The 
proposed  rule  would  affect  temporary 
qualification  and  certification  of  mine 
foremen,  assistant  mine  foremen, 
preshift  examiners  and  hoist  operators. 
It  would  delete  the  existing  six-month 
limitation  and  would  permit  such 
persons  to  be  certified  or  qualified  for  as 
long  as  they  continue  to  satisfy  the 
requirements  needed  to  obtain  the 
certification  or  qualification,  fulfill  any 
applicable  retraining  requirements,  and 
remain  employed  by  the  same  coal  mine 
or  by  the  same  independent  contractor. 
Commenters  generally  agreed  that  the 
need  for  re-application  for  certification 
or  qualification  every  six  months  is 
unnecessary  and  could  be  eliminated 
without  affecting  safety  and  health. 
Several  commenters  suggested  that  all 
coal  mines  operated  by  the  same 
company  within  the  same  State  be 
considered  "the  same  coal  mine." 
Commenters  also  suggested  that  a 
person's  certification  or  qualification 
should  remain  valid  for  any  mine, 
company,  or  State  that  chooses  to  honor 
the  certification,  as  long  as  the  person 
has  continued  to  satisfy  all  requirements 
necessary  to  keep  the  certification  valid. 
In  support  of  this  position,  commenters 
stated  that  the  experience  requirements 
for  certification  are  the  same  regardless 
of  the  mine  or  company  at  which  the 
person  is  employed,  or  the  State  in 
which  application  for  certification  is 
made. 

Some  commenters  suggested  changes 
beyond  the  stated  scope  of  the  proposal. 
For  example,  some  commenters 
suggested  that  the  reference  in  Part  77  to 
competence  in  testing  for  oxygen 
deficiency  with  a  flame  safety  lamp  be 


revised  to  address  any  device  approved 
for  such  purpose  by  MSHA. 

Another  commenter  suggested 
establishing  a  six-month  apprentice 
program;  requiring  a  minimum  of  five 
years  of  mining  experience  with  two 
years  experience  on  a  coal  producing 
section;  providing  for  an  annual  eight- 
hour  refresher  training  course  for 
certified  persons:  and  setting  procedures 
for  withdrawal  of  certification,  including 
the  creation  of  a  Board  of  Appeals  in 
each  MSHA  district.  One  commenter 
suggested  that  the  one  year  experience 
required  prior  to  application,  for  the 
hoisting  engineer,  would  more 
appropriately  be  spent  as  an  apprentice 
to  a  qualified  hoisting  engineer  with  the 
last  six  months  of  that  period  spent 
training  in  the  operation  of  the  hoist 
while  under  the  supervision  of  a 
qualified  hoisting  engineer.  Several 
commenters  suggested  deleting  the  prior 
experience  requirement  that  the  person 
has  held  the  position  of  mine  foreman, 
assistant  mine  foreman,  preshift 
examiner,  or  hoisting  engineer  for  a 
period  of  six  months  immediately 
preceding  the  filing  of  the  application.  In 
support  of  this  position,  commenters 
stated  that  it  is  not  realistic  for  a  person 
to  obtain  experience  in  a  position  for 
which  the  person  is  not  qualified 
without  first  receiving  the  necessary 
certification  required  to  fulfill  the 
position.  To  do  so  would  place  such 
person  in  violation  of  the  rule. 

C.  Mobile  Equipment:  Automatic 
Warning  Devices 

The  proposal  would  modify  the 
existing  rule  for  backup  alarms  by 
allowing  an  exception  for  pickup  trucks 
where  the  driver  has  an  unobstructed 
rear  view.  One  commenter  suggested 
that  pickup  trucks  should  not  be 
excluded.  In  support  of  this  position,  the 
commenter  stated  that  pickup  trucks  are 
normally  used  to  transport  supplies  and 
parts  from  one  location  to  another  at 
surface  mines,  and  that  many  of  these 
items  are  large  enough  to  obstruct  the 
operator's  rear  view.  Another 
commenter  suggested  that  pickup  trucks 
should  only  be  excluded  if  they  are 
equipped  with  functioning  backup  lights. 

The  proposal  would  also  allow  for 
alternatives  to  traditional  backup 
alarms  such  as  discriminating  backup 
alarms  and  the  use  of  a  strobe  light 
instead  of  an  audible  alarm  when 
mobile  equipment  is  operated  at  night. 
Commenters  expressed  concern  that 
there  are  too  many  operational  problems 
with  the  new  devices  and  that  they 
should  not  be  incorporated  into  the 
standard.  One  commenter  stated  that 
strobe  lights  only  be  used  in  conjunction 
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with  alarms.  The  commenter  suggested 
that  the  strobe  li^t  be  of  a  distinct  color 
so  it  can  be  differentiated  from  other 
strobe  lights  that  may  be  used,  and  that 
the  device  be  capable  of  warning  for  at 
least  100  feet  from  die  vehicle  to  assure 
that  the  persons  in  danger  would  have 
ample  response  time. 

Date:  August  S.  198& 

Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Health. 

|FR  Doc.  88-18146  Filed  8-10-88;  8:45  am) 

BILLING  CODE  4510-43-11 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CG0S-a8-13) 

Drawbridge  Operation  Regulations;  St 
Marks  River,  FL 

agency:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  Florida 
Department  of  Transportation,  the  Coast 
Guard  is  considering  a  change  to  the 
regulation  governing  the  operation  of  the 
bascule  span  bridge  on  U.S.  Highway  98 
(SR  30)  over  the  St.  Marks  River,  mile 
9.0.  at  Newport.  Wakulla  County, 
Florida,  by  permitting  the  draw  to 
remain  closed  to  navigation  at  all  times. 
Presently  the  draw  opens  on  call  with  48 
hours  advance  notice.  This  proposal  is 
being  made  because  of  the  absence  of 
significant  navigation  on  the  waterway. 
That  is.  the  bridge  has  been  opened  only 
three  times  in  the  past  ten  years  for 
passage  of  marine  traffic.  This  action 
should  accommodate  the  needs  of 
vehicular  traffic  and  still  provide  for  the 
reasonable  needs  of  navigation,  with 
substantial  savings  to  the  taxpayers. 
DATE:  Comments  must  be  received  on  or 
before  September  26. 198a 
ADDRESS:  Comments  should  be  mailed 
to  Commander  (ob).  Eighth  Coast  Guard 
District.  500  Camp  Street.  New  Orleans, 
Louisiana  70130-3396.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  in  Room  1115  at  this 
address.  Normal  ofTice  hours  are 
between  8:00  a.m.  and  3:30  p.m..  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFOmMTKM  CONTACT: 

John  Wachter.  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (504)  580-2965.. 


SUm^MENTART  IwrOWMATION. 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
This  proposed  regulation  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  John 
Wachter,  project  officer,  and 
Commander  J.A.  Unzicker,  project 
attorney. 

Discussion  of  Proposed  RegulaHon 

Vertical  clearance  of  the  bridge  in  the 
closed  position  is  9  feet  above  mean 
high  tide  and  11  feet  above  mean  low 
tide.  Navigation  requiring  bridge 
openings  is  practically  non-existent, 
since  only  three  boats  have  passed 
through  the  bridge  in  the  past  ten  years. 
These  three  boats  were  recreational 
sailing  vessels.  There  is  no  commercial 
navigation  on  the  waterway.  In  order  to 
determine  if  there  was  excessive 
opposition  to  this  proposed  permanent 
closure,  the  Florida  Department  of 
Transportation  advertised  its  intentions 
in  the  official  newspaper  of  record  in 
Wakulla  County  and  conducted  a  public 
hearing.  Only  one  person  attended  the 
public  hearing,  other  than  those  highway 
department  officials  conducting  the 
hearing.  The  individual,  an  owner  of 
land  located  upstream  of  the  bridge, 
objected  that  closure  of  the  bridge  will 
subtract  from  the  value  of  his  property. 
He  does  not  own  a  boat  that  requires  an 
opening  of  the  draw. 

Economic  Assessment  and  Ceitiflcation 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26,  1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  thai 
there  have  been  but  three  requests  for 
openings  in  the  past  ten  years  by 
recreational  boaters,  and  there  have 


been  no  requests  for  openings  by 
commercial  navigation.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— ORAWBRIOGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  489:  and  48  CFR  1.46; 
33  CFR  1.05-1(8). 

2.  Section  117.327  is  revised  to  read  as 
follows: 

§117.327    St  Martu  River. 

The  draw  of  the  US98-S30  bridge,  mile 
9.0  at  Newport,  need  not  be  opened  for 
the  passage  of  vessels. 

Dated:  August  1, 1988. 
W.F.  Merlin, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 
(FR  Doc.  88-18225  Filed  8-10-88;  8:45  am] 

BILLINO  COOC  4«10-14-H 


VETERANS  ADMINISTRATION 

38  CFR  Part  31 

Use  of  Educational  Assistance 
Benefits  as  a  Part  of  a  Vocational 
Rehabilitation  Program 

AGENCY:  Veterans  Administration. 
action:  Proposed  regulatory 
amendment. 

summary:  The  Department  of  Defense 
Authorization  Act,  1985,  established  an 
educational  assistance  program  under 
Chapter  30,  Title  38,  United  States  Code. 
One  of  the  law's  provisions  allows  an 
otherwise  eligible  veteran  to  elect 
payment  at  the  rates  provided  under  this 
program  for  training  which  the  veteran 
is  pursuing  as  a  part  of  a  vocational 
rehabilitation  program.  The  Veterans 
Administration  (VA)  is  proposing  to 
implement  this  provision  of  the  law. 

dates:  Comments  must  be  received  on 
or  before  September  12. 1988.  Comments 
will  be  available  for  public  inspection 
until  September  20. 1988.  It  is  proposed 
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to  make  these  amendments  effective 
October  19, 1984,  the  date  upon  which 
the  program  authorized  under  Chapter 
30,  Title  38,  United  States  Code  became 
effective. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding 
these  changes  to  the  Administrator  of 
Veterans  Affairs  (271A),  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  132  at  the  above 
address,  only  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday  (except  holidays],  until 
September  20. 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Morris  Triestman.  Rehabilitation 
Consultant,  Policy  and  Program 
Development  (226A),  Vocational 
Rehabilitation  and  Education  Service, 
Department  of  Veterans  Benefits.  (202) 
233-2886. 

SUPPLEMENTARY  INFORMATION:  The 
Veterans  Administration  provides 
vocational  rehabilitation  for  eligible 
service-disabled  veterans  under  the 
provisions  of  Chapter  31,  Title  38. 
United  States  Code. 

The  Department  of  Defense 
Authorization  Act,  1985,  establishes  a 
new  educational  assistance  program  for 
persons  entering  the  Armed  Forces  on  or 
after  July  1, 1985.  One  of  the  provisions 
of  this  educational  assistance  program 
allows  veterans  who  are  eligible  under 
both  the  new  educational  assistance 
program  (Chapter  30]  and  the  vocational 
rehabilitation  program  (Chapter  31)  to 
elect  payment  at  the  rate  paid  under 
Chapter  30  for  training  which  the 
veteran  is  pursuing  as  a  part  of  his  or 
her  vocational  rehabilitation  program.  A 
similar  provision  exists  with  regard  to 
the  educational  assistance  program 
authorized  under  Chapter  34,  Title  38, 
United  States  Code.  The  VA  proposes  to 
implement  the  Chapter  30  provision  by 
amending  §  21.264  and  related  sections 
which  allow  eligible  veterans  to  receive 
payment  at  the  rates  paid  under  Chapter 
34  as  a  part  of  a  vocational 
rehabilitation  program  under  Chapter  31. 

The  regulations  contained  herein  will 
better  acquaint  eligible  veterans, 
vocational  training  and  rehabilitation 
facilities,  and  the  public  at  large  with 
the  way  these  provisions  will  be 
implemented.  The  VA  proposes  to  make 
these  regulations  retroactively  effective. 
These  are  interpretive  rules  which 
implement  statutory  changes.  Morever, 
the  VA  finds  that  good  cause  exists  for 
making  these  rules,  like  the  sections  of 
law  which  they  implement,  retroactive 


to  the  date  the  educational  assistance 
program  authorized  under  Pub.  L.  98-525 
becomes  effective.  A  delayed  effective 
date  would  be  contrary  to  statutory 
design,  would  complicate 
implementation  of  these  provisions  of 
law,  and  might  result  in  denial  of  a 
benefit  to  a  veteran  who  is  entitled  by 
law  to  that  benefit. 

These  proposed  amendments  do  not 
meet  the  criteria  for  major  rules  as 
contained  in  Executive  Order  12291, 
Federal  Regulation.  The  proposal  will 
not  have  a  $100  million  aimual  effect  on 
the  economy,  will  not  cause  a  major 
increase  in  costs  or  prices,  and  will  not 
have  any  other  significant  effects  on  the 
economy. 

The  Administrator  certifies  that  these 
proposed  amendments  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  these  proposed  rules  are 
therefore  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  §§603  and  604.  The 
reasons  for  this  certification  are  that  the 
proposed  regulations  simply  implement 
and  interpret  statutory  provisions.  These 
changes  only  concern  the  eligibility  and 
participation  of  individual  veterans 
under  the  vocational  rehabilitation 
program. 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  is  64.116) 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs,  Loan  programs.  Reporting 
requirements.  Schools.  Veterans. 
Vocational  education,  Vocational 
rehabilitation. 

Approved:  July  25,  1988. 
Thomas  K.  Turnage, 
Administrator. 

38  CFR  Part  21  is  proposed  to  be 
amended  as  set  forth  below: 

PART  21— [AMENDED] 

1.  Section  21.22  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  the  authority  citation  following 
paragraph  (a)(2),  to  read  as  follows: 

§  21.22    Nonduplication— Federal 
programs. 

(a)  Allowances.  A  service-disabled 
veteran  who  is  eligible  for  benefits 
under  Chapter  31,  may  not  receive  a 
subsistence  allowance  or  elect  payment 
of  an  allowance  at  the  educational 
assistance  rate  under  Chapter  30  or 
Chapter  34  pursuant  to  §  21.264  if  the 
veteran: 


(Authority:  38  U.S.C  1781;  Pub.  L  96-525) 
*  •         •  «  » 

2.  Section  21.78  is  amended  by 
revising  paragraph  (b)(3),  (b)(4) 
introductory  text,  (b)(4)(ii)  and  the 
authority  citation,  to  read  as  follows: 

§21 .78    Approving  more  ttian  48  months  of 
rehabilitations. 

«         *         «         *         * 

(b)  *  *  * 

(3)  The  veteran  previously  used 
education  benefit  entitlement  under 
other  programs  administered  by  the  VA. 
and  the  additional  period  of  assistance 
to  be  provided  under  Chapter  31  which 
the  veteran  needs  to  become 
employable  will  result  in  more  than  48 
months  being  used  under  all  VA 
education  programs,  under  these 
conditions  the  number  of  months 
necessary  to  complete  the  program  may 
be  authorized  under  Chapter  31. 
provided  that  the  length  of  the  extension 
will  not  result  in  authorization  of  more 
than  48  months  under  Chapter  31  alone. 

(Authority:  38  U.S.C.  1795) 

(4)  A  veteran  in  an  approved  Chapter 
31  program  has  elected  payment  of 
benefits  at  the  Chapter  30  or  Chapter  34 
educational  assistance  rate.  The  48 
month  limitation  may  be  exceeded  only: 
***** 

(ii)  If  the  veteran  is  in  a  course  on  a 
term,  quarter,  or  semester  basis  which 
began  before  the  36  month  limitation  on 
Chapter  30  entitlement  or  45  month 
limitation  on  Chapter  34  entitlement  was 
reached,  and  completion  of  the  course 
will  be  possible  by  permitting  the 
veteran  to  complete  the  training  under 
Chapter  31. 

(Authority:  38  U.S.C.  1413, 1795:  Pub.  L  98- 
525) 

3.  Section  21.148  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§21.148    Tutorial  assistance. 

***** 

(d)  Payment  at  the  Chapter  30  or 
Chapter  34  rate.  If  a  veteran  has  elected 
payment  at  the  educational  assistance 
rate  payable  under  Chapter  30  or 
Chapter  34,  he  or  she  may  be  provided 
individualized  tutorial  assistance  under 
provision  of  Chapter  31.  (See  §  21.334.) 

(Authority:  38  U.S.C.  1508(f):  Pub.  L.  98-525) 

4.  Section  21.254  is  amended  by 
revising  paragraph  (b)(1)  and  the 
authority  citation  following  paragraph 
(b)(4).  to  read  as  follows: 

§  21.254    Supportive  services. 

«  «  *  •  * 

(b)  •  •  * 
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(1)  Subsistence  allowance,  or  payment 
of  an  allowance  at  the  educational 
assistance  rate  paid  under  Chapter  30  or 
Chapter  34  for  similar  training; 

***** 

(Authority:  38  U.S.C.  1504(a).  1508(f);  Pub.  L. 
98-525) 

***** 

5.  Section  21.256  is  amended  by 
revising  paragraph  (e)(2)  and  adding  an 
authority  citation,  to  read  as  follows: 

§  21.256    Incentives  for  employers. 

***** 

(e)  *  *  * 

(2)  Notwithstanding  any  other 
provisions  of  these  regulations,  if  the 
program  in  which  the  veteran  is 
participating  meets  the  criteria  for 
approval  of  on-job  training  under 
Chapter  30  or  Chapter  34,  the  veteran 
may  be  paid  educational  assistance 
under  Chapter  30  or  Chapter  34  to  the 
extent  that  he  or  she  has  remaining 
eligibility  and  entitlement  under  Chapter 
30  or  Chapter  34.  (See  §  21.264) 

(Authority:  38  U.S.C.  1508(f),  1516(b);  Pub.  L. 
98-525) 

***** 

6.  Section  21.260  is  amended  by 
revising  paragraph  (a)  and  the  authority 
citation,  to  read  as  follows: 

§  21.260    Subsistence  allowance. 

(a)  General.  A  veteran  in  a 
rehabilitation  program  under  Chapter  31 
will  receive  a  monthly  subsistence 
allowance  at  the  rates  specified  in 
paragraph  (b)  of  this  section,  unless  he 
or  she  has  elected  to  receive  payment  at 
the  rate  of  the  monthly  educational 
assistance  allowance  payable  under 
Chapter  30  or  Chapter  34  for  similar 
training.  See  §  21.264  of  this  part  for 
election  of  payment  at  the  Chapter  30  or 
Chapter  34  rate,  §  21.4136  of  this  part  for 
payment  at  Chapter  34  rates,  and 
§§  21.7136,  21.7137,  and  21.7138  of  this 
part  for  payment  at  Chapter  30  rates. 

(Authority:  38  U.S.C.  1508(a).  1508(a).  1508(f): 
Pub.  L.  98-525) 


7.  Section  21.264  is  amended  by 
revising  the  section  heading,  paragraph 
(a)  introductory  text,  (a)(1).  (a)(2),  the 
authority  citation  following  paragraph 
(a)(3),  (b](l]  and  the  authority  citation 
following  paragraph  (b)(3),  (c) 
introductory  text  and  the  authority 
citation  following  paragraph  (c](3]l(iii), 
(d)  and  the  authority  citation,  to  read  as 
follows: 

§21.264    Election  of  payment  at  the 
Chapter  30  or  Chapter  34  educational 
assistance  rate. 

(a)  Eligibility.  A  veteran  who  applies 
for  and  is  found  entitled  to  training  or 


education  under  Chapter  31,  may  elect 
to  receive  payment  at  the  educational 
allowance  rate  and  other  assistance 
furnished  under  Chapter  30  or  Chapter 
34,  for  similar  training  in  lieu  of  a 
subsistence  allowance,  provided  the 
following  criteria  are  met: 

(1}  The  veteran  has  remaining 
eligibility  for,  and  entitlement  to 
educational  assistance  under  Chapter  30 
or  Chapter  34; 

(2)  The  veteran  enrolls  in  a  program  of 
education  or  training  approved  for 
benefits  under  Chapter  30  or  Chapter  34; 
***** 

(Authority:  38  U.S.C.  1508(f):  Pub.  L.  98-525) 

(b)  *   *   * 

(1)  Chapter  30  or  Chapter  34  eligibility 
or  entitlement  ends  earlier 

***** 

(Authority:  38  U.S.C.  1508(f);  Pub.  L.  98-525) 

(c)  Services  precluded.  A  veteran 
entitled  to  vocational  rehabilitation 
training  or  education  who  elects 
payment  at  the  educational  assistance 
rate  payable  under  Chapter  30  and 
Chapter  34  shall  be  provided  the  same 
training  and  rehabilitation  services  as 
o»her  veterans  under  Chapter  31,  but 
may  not  be  provided: 
***** 

(Authority:  38  U.S.C.  1508(0;  Pub.  L  98-525) 

(d)  Chapter  30  or  Chapter  34 
provisions  applicable.  A  veteran  who 
has  elected  payment  at  the  Chapter  30 
or  Chapter  34  educational  assistance 
rate  must  meet  the  same  terms  and 
conditions  as  other  veterans  pursuing 
similar  training  under  these  programs. 

(Authority:  38  U.S.C.  1508(f):  Pub.  L.  98-525) 

8.  Section  21.268  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 

§21.268    Employment  adjustment 
allowance. 


(b)  Reelection  of  subsistence 
allowance.  A  veteran  who  has  elected 
payment  at  the  Chapter  30  or  Chapter  34 
educational  assistance  allowance  rate 
may  be  paid  an  employment  adjustment 
allowance  only  if  he  or  she  reelects 
subsistence  allowance  to  become 
effective  not  later  than  the  day  following 
completion  of  the  period  of 
rehabilitation  to  the  point  of 
employability. 

(Authority:  38  U.S.C.  1508(f):  Pub.  L.  98-525) 

***** 

9.  Section  21.272  is  amended  by 
revising  paragraph  (b)(1)  and  adding  an 
authority  citation  following  paragraph 
(b)(3),  to  read  as  follows: 


§  21.272    Veteran-student  services. 
***** 

(b)  •  *  * 

(1)  Need  of  the  veteran  to  augment  the 
subsistence  allowance  or  payment  made 
by  the  Chapter  30  or  Chapter  34  rate: 
***** 

(Authority:  38  U.S.C.  1504(a)(4).  1508(f).  1685: 
Pub.  L.  98-525) 

***** 

10.  Section  21.276  is  amended  by 
revising  paragraphs  (d),  (e),  and  (g),  to 
read  as  follows: 

§  21.276    Incarcerated  veterans. 

***** 

(d)  Halfway  house.  A  subsistence 
allowance  may  be  paid  to  a  veteran 
pursuing  a  rehabilitation  program  while 
residing  in  a  halfway  house  as  a  result 
of  a  felony  conviction  even  though  all  of 
the  veteran's  living  expenses  are  paid 
by  a  non-VA  Federal,  State,  or  local 
government  program. 

(Authority:  38  U.S.C.  1508(a)) 

(e)  Work-release  program.  A 
subsistence  allowance  may  be  paid  to  a 
veteran  in  a  work-release  program  as  a 
result  of  a  felony  conviction. 

***** 

(g)  Payment  of  allowance  at  the  rates 
paid  under  Chapter  30  or  Chapter  34.  A 
veteran  incarcerated  for  a  felony 
conviction  or  a  veteran  in  a  halfway 
house  or  work-release  program  who 
elects  payment  at  the  educational 
assistance  rate  paid  under  Chapter  30  or 
Chapter  34  shall  be  paid  in  accordance 
with  the  provisions  of  law  applicable  to 
other  incarcerated  veterans  training 
under  Chapter  30  or  Chapter  34. 

(Authority:  38  U.S.C.  1508(f).  1780(a);  Pub.  L. 
98-525) 

***** 

11.  Section  21.320  is  amended  by 
revising  paragraph  (b)(3)  and  the 
authority  citation,  and  paragraph  (d)(3) 
and  the  authority  citation,  to  read  as 
follows: 

§  2 1 .320    Awards  for  subsistence 
allowance  and  authorization  of 
rehabilitation  services. 

***** 

(b)  *  *  * 

(3)  The  veteran  elects  payment  at  the 
educational  assistance  allowance  rate, 
in  which  case  the  commencing  date  of 
payment  is  determined  under  provisions 
applicable  to  commencement  of 
payment  under  Chapter  30  or  Chapter 
34. 

(Authority:  38  U.S.C.  1508(a),  1508(f);  Pub.  L. 
98-525) 
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(d)  *  •  * 

(3)  A  veteran  has  elected  payment  at 
the  educational  assistance  rate  paid 
under  Chapter  30  or  Chapter  34.  The 
ending  date  of  the  award  is  determined 
under  regulations  applicable  to 
termination  of  training  under  Chapter  30 
or  Chapter  34. 

(Authority:  38  U.S.C.  1508(a).  1508(f);  Pub.  L. 
98-525) 

12.  Section  21.330  is  amended  by 
revising  paragraph  [a]  and  the  authority 
citation,  to  read  as  follows: 

§  2 1 .330    Apportionment 

(a)  General.  Where  in  order,  the  VA 
will  apportion  subsistence  allowance  in 
accordance  with  §  3.451  of  this  title, 
subject  to  the  limitations  of  §  3.458  of 
this  title.  If  the  veteran  is  in  receipt  of 
benefits  at  the  Chapter  34  rate, 
apportionments  shall  be  in  accordance 
with  §  21.4140  of  this  part.  If  the  veteran 
is  in  receipt  of  benefits  at  the  Chapter  30 
rate,  the  VA  will  not  apportion  these 
benefits. 

(Authority:  38  U.S.C.  3107(c):  Pub.  L.  98-525) 

***** 

13.  Section  21.334  is  amended  by 
revising  the  section  heading,  paragraph 
(a]  and  the  authority  citation,  (b) 
introductory  text,  (b)(1),  the  authority 
citation  following  paragraph  (b)(2),  (c) 
introductory  text,  (c)(2),  (c)(3).  the 
authority  citation  following  paragraph 
(c)(4),  (d)(1),  (d)(2)  and  the  authority 
citation,  and  by  adding  paragraph  (e),  to 
read  as  follows: 

§  2 1 .334    Election  of  payment  at  ttie 
Chapter  30  or  Chapter  34  rate. 

(a)  Election.  When  the  veteran  elects 
payment  of  an  allowance  at  the  Chapter 
30  or  Chapter  34  rate,  the  effective  dates 
for  commencement,  reduction,  and 
terminaton  of  the  allowance  shall  be  in 
accordance  with  §§21.4130  through 
21.4135  and  §  21.1042(a)(2)  of  this  part 
under  Chapter  34.  and  §§21.7130 
through  21.7135  and  §  21.70509(a)  of  this 
part  under  Chapter  30. 

(Authority:  38  U.S.C.  1508(0. 1780:  Pub.  L.  98- 
525) 

(b)  Election  of  payment  at  the  Chapter 
30  or  Chapter  34  rate  subsequent  to 
induction  into  a  rehabilitation  program. 
Election  of  payment  at  the  Chapter  30  or 
Chapter  34  rate  subsequent  to  induction 
into  training  is  permissible  under 
provisions  of  §  21.264  (a)  and  (b).  The 
effective  date  of  the  election  is  the  latest 
of  the  following  dates: 

(1)  The  commencing  date  determined 
under  the  provisions  of  §  21.4131  of  this 
part  in  the  case  of  a  veteran  who  has 
elected  payment  at  the  Chapter  34  rate 
or  determined  under  §  21.7131  of  this 


part  in  the  case  of  a  veteran  who  has 
elected  payment  at  the  Chapter  30  rate; 

or 

***** 

(Authority:  38  U.S.C.  1508(0:  Pub.  L.  98-525) 

(c)  Reelection  of  subsistence 
allowance  subsequent  to  induction.  If  a 
veteran  reelects  subsistence  allowance 
under  provisions  of  §  21.264(b)  of  this 
part,  the  effective  date  of  the  change  is 
earliest  of  the  following: 
***** 

(2)  The  veteran's  Chapter  30  or 
Chapter  34  delimiting  date; 

(3)  The  day  after  exhaustion  of 
Chapter  30  or  Chapter  34  entitlement;  or 

***** 

(Authority:  38  U.S.C.  1508(f);  Publ.  L.  98-525) 

(d)  *   *   * 

(1)  Payment  at  the  Chapter  30  or 
Chapter  34  rate.  If  an  otherwise  eligible 
veteran  elects  payment  at  the  Chapter 
30  or  Chapter  34  rate  during  a  period 
between  periods  of  instruction,  the 
effective  date  of  the  election  shall  be  the 
first  day  of  the  next  period  of 
instruction. 

(2)  Subsistence  allowance.  If  an 
otherwise  eligible  veteran  reelects 
subsistence  allowance  during  leave  or 
between  periods  of  instruction  following 
election  of  payment  at  the  Chapter  30 
and  Chapter  34  rate,  the  effective  date  of 
the  change  will  be  the  date  of  the 
reelection  or  the  beginning  of  the  next 
period  of  training,  whichever  is  to  the 
veteran's  benefit. 

(Authority:  38  U.S.C.  1508(f).  Pub.  L.  98-525) 

(e)  Effect  of  Chapter  34  program 
termination.  (1)  Since  Chapter  34 
benefits  are  not  payable  beyond 
December  31, 1989,  any  previous 
election  of  benefits  at  that  rate  is 
terminated  as  of  that  date; 

(2)  A  veteran  entitled  to  Chapter  30 
benefits  based  on  his  or  her  Chapter  34 
eligibility  as  of  December  31, 1989,  and 
whose  election  of  Chapter  34  benefits  is 
terminated  as  of  that  date  under 
paragraph  (1)  must,  if  the  individual 
desires  payment  at  the  Chapter  30  rate, 
elect  such  payment. 

(Authority:  38  U.S.C.  1411(a);  Pub.  L  98-525) 

14.  Section  21.340  is  amended  by 
revising  paragraph  (c)  and  the  authority 
citation,  to  read  as  follows: 

§  21.340    Introduction. 

***** 

(c)  Election  of  benefits  at  the  Chapter 
30  or  Chapter  34  rate.  If  a  veteran  elects 
to  receive  an  allowance  paid  at  the 
Chapter  30  or  Chapter  34  rate,  the  effect 
of  absences  is  determined  in  the  same 
manner  as  provided  in  §§  21.424  and 
21.4205  of  this  part  for  Chapter  34  or 


§§  21.7139  and  21.7154  of  this  part  for 
Chapter  30. 

(Authority:  38  U.S.C.  1508(0. 1510:  Pub.  L.  98- 
525) 

[FR  Doc.  88-18012  Filed  8-10-88;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  433 

IBQC-59-P] 

Medicaid  Program;  Medicaid 
Management  Information  System: 
Revised  Definition  of  "Mechanized 
Claims  Processing  and  Information 
Retrieval  System" 

agency:  Health  Care  Financing 
Administration  (HCFA),  DHHS. 
action:  Proposed  rule. 

summary:  We  are  proposing  a  number 
of  revisions  to  regulations  concerning 
mechanized  claims  processing  and 
information  retrieval  systems  ("system" 
or  "systems").  We  would  revise 
definitions  to  show  that  we  will  make 
available  Federal  funding  at  75  and  90 
percent  of  State  Medicaid  agency 
expenditures  only  for  HCFA-required 
(or  core)  subsystems  of  the  system  and 
for  HCFA-required  changes  to  that  core 
system.  A  major  result  of  these  changes 
is  that  we  would  discontinue  75  and  90 
percent  funding  for  eligibility 
determination  systems  because  they  do 
not  meet  the  definition  of  core 
subsystems  of  "mechanized  claims 
processing  and  information  retrieval 
system."  We  would  delete  the  definition 
of  "enhancement,"  as  we  propose  to 
discontinue  75  percent  funding  for 
enhancements  except  those  required  by 
HCFA. 

We  would  also  conform  our 
regulations  to  changes  made  by  sections 
9503(b)(2)  and  9518  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act 
(COBRA)  of  1985  (Pub.  L.  99-272).  which 
involve  technical  changes.  One  change 
affects  the  frequency  and  scope  of  our 
system  reviews,  and  another  involves 
the  date  by  which  States  that  are  not 
exempt  by  law  must  have  an  operating 
system. 

DATE:  To  be  considered,  comments  must 
be  mailed  or  delivered  to  the 
appropriate  address,  as  provided  below, 
and  must  be  received  by  5:00  p.m.  on 
October  11, 1988. 

ADDRESSES:  Address  comments  in 
writing  to  Administrator,  Health  Care 
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Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BQC-59-P,  P.O.  Box  26676, 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309--G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave.  SW.,  Washington,  DC.  or  Room 
132,  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore, 
Maryland. 

In  commenting,  please  refer  to  file 
code  BQC-59-P.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  2  weeks  after 
publication,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave.  SW..  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5:00  p.m..  (202- 
245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
Guy  L.  Harriman.  301-966-3292. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Basis  of  the  System 

A  Medicaid  management  information 
system  (commonly  known  as  the  MMIS) 
is  a  mechanized  system  ("system  ")  of 
claims  processing  and  information 
retrieval  used  in  State  Medicaid 
programs  under  title  XIX  of  the  Social 
Security  Act  (the  Act).  The  system, 
originally  authorized  by  section 
1903(a)(3)  of  the  Act.  is  used  to  process 
Medicaid  claims  and  to  retrieve  and 
produce  utilization  data  and 
management  information  about  medical 
care  and  services  furnished  to 
recipients.  Each  State  (with  some 
exceptions)  is  required  by  section 
1903(r)  of  the  Act  to  have  in  place  an 
operational  and  approved  system  or  be 
subject  to  reductions  of  Federal 
financial  participation  (FFP). 

Section  1903(a)(3)  of  the  Act 
authorizes  FFP  at  90  percent  of  the  sums 
a  State  Medicaid  agency  expends  for  the 
design,  development,  or  installation  of  a 
mechanized  claims  processing  and 
information  retrieval  system  that  the 
Secretary  determines  is  likely  to  provide 
more  efficient,  economical  and  effective 
administration  of  the  program  and  at  75 
percent  for  the  operation  of  these 
systems.  (Hereafter,  we  will  refer  to  90 
percent  and  75  percent  FFP  as 
■"enhanced"  FFP  since  it  is  greater  than 
the  50  percent  FFP  authorized  for  most 
Medicaid  administrative  expenses.) 

Current  Regulations 

Our  regulations  concerning 
mechanized  claims  processing  and 
information  retrieval  systems  are  at  42 
CFR  Part  433.  Subpart  C.  Section  433.111 


lists  terms  used  in  obtaining  initial 
approval  or  making  changes  to  the 
system;  the  terms  are  defined  at  45  CFR 
95.605.  A  State  agency's  system  must 
comply  with  the  requirements  in 
§  433.112  through  §  433.122,  before  the 
agency  may  obtain  enhanced  funding. 
These  sections  discuss  the  availability 
of  enhanced  FFP,  identify  the  conditions 
a  system  must  meet  for  approval  or 
reapproval  and  specify  that  an  agency 
must  meet  HCFA-defermined  system 
requirements  and  performance 
standards  if  it  is  to  continue  to  receive 
enhanced  funding.  Section  433.123 
describes  procedures  we  follow  to 
ensure  that  we  inform  interested  parties 
adequately  before  we  make  changes  in 
conditions  of  approval  or  reapproval 
and  in  system  requirements  for  systems 
eligible  for  enhanced  funding. 

The  general  HHS  requirements  for 
approval  of  advanced  planning 
documents  (APDs)  are  found  at  45  CFR 
Part  95,  Subpart  F,  which  prescribe  the 
conditions  under  which  HHS  will 
approve  FFP  at  applicable  rates  for 
costs  of  automatic  data  processing  for 
the  Medicaid  program  and  for  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  and  the  Child  Support 
Enforcement  program  (titles  IV-A  and 
IV-D  respectively).  On  December  18, 
1986.  HHS  amended  45  CFR  Part  95, 
Subpart  F  to  simplify  and  make  those 
regulations  consistent,  to  the  maximum 
extent  possible,  with  regulations 
governing  availability  of  FFP  at  the 
enhanced  matching  rate  for 
computerized  systems  that  support 
programs  under  titles  IV-A,  IV-D  and 
XIX  (51  FR  45321).  At  the  same  time, 
HHS  revised  42  CFR  433.111  by 
removing  the  content  of  the  definitions 
of  all  the  terms  found  there  previously 
(except  that  of  "mechanized  claims 
processing  and  information  retrieval 
system")  and  cross-referring  the  reader 
to  45  CFR  95.605  for  definitions  of  the 
other  terms.  The  term  "improvement" 
was  replaced  by  "enhancement"  in 
§§433.111  and  433.112. 

B.  Proposed  Changes  to  Regulations 

Under  current  policy  based  on  HCFA 
regulations  at  §  433.112  and  at  45  CFR 
Part  95,  Subpart  F,  we  pay  90  percent 
FFP  for  the  design,  development, 
installation  or  enhancement  of  a 
mechanized  claims  processing  and 
information  retrieval  system  based  on 
an  APD  approved  by  HCFA.  Under  the 
proposed  rule  we  would  approve  an 
APD  as  being  likely  to  provide  more 
efficient,  economical  and  effective 
administration  of  the  State  plan  only  for 
a  mechanized  claims  processing  and 
information  retrieval  system  that 
consists  of  the  required,  or  core. 


subsystems  of  that  system,  which  we 
describe  in  Part  11  of  the  State  Medicaid 
Manual.  There  are  currently  six  required 
core  subsystems:  The  Recipient, 
Provider,  Claims  Processing,  Reference 
File,  Surveillance  and  Utilization 
Review,  and  the  Management  and 
Administrative  Reporting  subsystems. 

1.  "Mechanized  claims  processing  and 
information  retrieval  system" 

We  propose  to  revise  the  current 
definition  of  "'mechanized  claims 
processing  and  information  retrieval 
system"  in  42  CFR  433.111  so  that  it 
consists  of  the  HCRA-required,  or  core, 
subsystems  specified  in  the  State 
Medicaid  Manual.  If  a  State  were  to 
initiate  changes  to  its  system  as  likely  to 
provide  more  efficient,  economical  and 
effective  administration  of  the  State 
plan  and  HCFA  approved  them,  the 
changes  would  be  funded  at  the  regular 
matching  rate  of  50  percent  in 
accordance  with  §  433.15(b)(7)  and  45 
CFR  Part  95,  Subpart  F. 

Under  the  revised  definition, 
"mechanized  claims  processing  and 
information  retrieval  system"  would  be 
the  six  Statewide  core  subsystems  of 
software  and  hardware  used  (1)  to 
process  claims  by  providers  of  medical 
care  and  services  for  items  and  services 
furnished  to  eligible  recipients  under  the 
Medicaid  program  and  (2)  to  retrieve 
and  produce  service  utilization  and 
management  information  that  is 
required  by  the  Medicaid  single  State 
agency  and  Federal  government  for 
Medicaid  program  administration  and 
audit  purposes.  The  system  would  be 
used  to  process  claims  only  for  items 
and  services  covered  under  the  State 
plan. 

2.  Enhancements 

We  also  propose  to  delete  the  term 
"enhancement"  found  in  §  433.111. 
Neither  the  term  "enhancement"  nor 
"improvement",  as  enhancement  was 
formerly  called,  appears  in  the  statute. 
Under  our  proposal,  we  would  fund  only 
HCFA-approved  core  systems  and 
subsystems  and  HCFA-required  changes 
at  the  enhanced  funding  rates. 
Conversely,  any  modification  suggested 
by  a  State  that  is  not  approved  by 
HCFA  as  a  core  system  requirement 
would  not  be  viewed  by  HCFA  as  an 
"improvement"  for  purposes  of 
enhanced  FFP. 

Under  this  proposal,  the  only  changes 
for  which  we  would  allow  75  or  90 
percent  funding  are  HCFA-required 
changes  to  the  required  core  system  or 
subsystems.  Any  other  system  design 
and  development  changes  that  are 
approved  would  be  funded  at  the  regul  ir 
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50  percent  matching  rate.  (Although 
HHS  defines  "enhancements"  for 
Medicaid  in  45  CFR  95.605.  the  definition 
does  not  require  Medicaid  to  pay  for 
enhancements.  It  merely  makes 
consistent  the  definition  and  term  from 
program  to  program.) 

Congress  added  section  1903(a)(3)  of 
the  Act  to  authorize  enhanced  FFP  for 
mechanized  claims  processing  and 
information  retrieval  systems  that  the 
Secretary  determines  are  likely  to 
provide  more  efficient,  economical  and 
effective  administration  of  die  State 
plan.  Congress  expected  the  savings 
from  improved  administrative  efficiency 
to  more  than  offset  the  cost  of 
implementing  the  provision.  (H.R.  Rep. 
No.  92-231,  92nd  Cong.,  1st  Sess.  103-104 
(1971)) 

Once  these  proposed  regulations  are 
made  final,  we  would  not  provide 
enhanced  FFP  for  any  system  or 
subsystem  that  does  not  meet  the  above 
definition  of  mechanized  claims 
processing  and  information  retrieval 
system.  Therefore,  under  §  433.112,  we 
would  approve  90  percent  FFP  only 
when  the  requirements  published  in  the 
Federal  Register  and  in  Part  11  of  the 
Stale  Medicaid  Manual  for  the  system 
being  designed,  developed,  or  installed 
are  met.  Approval  of  a  system  for  75 
percent  FFP  for  operation  would 
continue  to  depend  on  that  system 
meeting  the  published  requirements  as 
required  by  §  433.116.  We  reaffirm  our 
policy  that  75  percent  FFP  is  available 
only  for  costs  directly  attributable  to 
approved  systems. 

The  purpose  of  the  proposed 
amendment  is  to  avoid  the  waste  of 
effort  expended  in  preparing  an  APD  or 
procurement  for  which  we  would 
disapprove  enhanced  FFP.  Currently,  we 
receive  APDs  for  system  projects  and 
procurements  that  we  would  not  fund 
(at  an  enhanced  rate)  under  the 
proposed  change,  such  as  eligibility 
determination  systems  or  State-initiated 
changes. 

3.  We  also  propose  to  revise 

§  433.112(a)  to  read  as  it  did  from  July 
30, 1985  to  December  18, 1986,  except 
that  it  would  not  include  the  term 
"improvement".  When  this  section  was 
revised  on  December  18. 1986,  the 
language  that  was  in  the  Code  of 
Federal  Regulations  before  July  30, 1985 
was  inadvertently  used.  Since  there  was 
no  intention  to  change  the  substance  of 
this  pargraph  in  December.  1986,  we 
would  restore  the  earlier  language. 

4.  We  are  also  proposing  to  change 
the  references  in  the  regulations  from 
"MMIS"  (which  appear  in  §§  433.121 
and  433.131).  to  "system."  which  is  the 
short  form  for  the  term  "mechanized 
claims  processing  and  iiiformation 


retrieval  system"  and  is  currently  in  use 
in  ail  sections  in  Part  433.  Subpart  C 
except  §  433.131.  We  have  not  defined 
"MMIS"  in  regulations  and  would  make 
the  change  for  consistency. 

C.  Proposed  Revisions  to  Implement 
Pub.  L.  99-272 

We  also  propose  revising  our 
regulations  to  implement  sections 
9503(b)(2)  and  9518  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1935  (COBRA)  (Pub.  L.  99-272),  as 
enacted  April  7, 1986. 

Section  9503(b)(2)(A)  of  the  COBRA 
amends  section  1903(r)(4)(A)  of  the  Act 
by  requiring  the  Secretary  to  review 
each  approved  system  at  least  once 
every  three  years,  instead  of  once  a 
year.  Section  9503(b)(2)(B)  amends 
section  1903(r)(4)(A)  of  the  Act  to  permit 
the  Secretary,  at  his  discretion,  to 
review  either  the  entire  system  of  a 
given  State  agency  or  only  those 
standards,  system  requirements  and 
other  conditions  demonstrating 
weakness  in  previous  reviews. 

Section  9518  of  the  COBRA  amends 
section  1903(r)(l)(B)  of  the  Act  so  that 
State  agencies  must  have  had  an 
approved  system  no  later  than 
September  30. 1985.  instead  of 
September  30, 1982.  The  amendment 
applies  to  payment  made  under  section 
1903(a)  of  the  Act  for  calendar  quarters 
beginning  on  or  after  October  1, 1982. 

We  would  revise  §  433.119.  Conditions 
for  yearly  approval;  notice  of  decision, 
to  show  that  we  would  review  each 
system  operation  at  least  once  every 
three  years  and  to  indicate  that  we 
would  not  have  to  review  the  entire 
system  but  we  would,  at  a  minimum, 
have  to  review  parts  of  the  system 
operation  that  showed  weaknesses  in 
the  previous  review. 

We  would  revise  §  433.122  to  delete 
the  references  to  "yearly"  review. 

We  propose  to  revise  §  433.113, 
Reduction  of  FFP  for  failure  to  operate  a 
system  and  obtain  initial  approval,  to 
change  the  deadline  by  which  an  agency 
must  have  an  approved  system  to 
September  30. 1985. 

D.  Funding  for  Optional  Systems  and 
Subsystems 

Many  State  agencies  receive 
enhanced  funding  for  system 
applications  for  third  party  liability 
(TPL),  which  are  integrated  with  the 
core  system  or  subsystem,  or  for  an 
eligibility  determination  system,  or  both. 

1.  Third  Party  Liability 

We  interpret  section  9503(a)  of 
COBRA  as  requiring  State  Medicaid 
agencies  to  have  an  approved  plan  of 
action  for  TPL  ;;nd  to  use  the  system  to 


carry  out  the  plan  of  action.  We 
currently  require  the  COBRA-mandated 
statutory  TPL  changes  as  part  of  the 
core  system  by  regulation  (42  CFR 
433.112(b)(2)).  If  these  requirements  are 
not  currently  part  of  the  system 
approved  for  enhanced  matching,  they 
should  be  implemented  as  HCFA 
requirements  to  all  approved  systems 
for  which  enhanced  matching  is 
claimed.  Performance  of  the  system  in 
meeting  these  requirements  will 
continue  to  be  monitored  by  the  system 
reapproval  review  required  by  section 
1903(r)(4)  of  the  Act.  The  TPL  plan 
required  by  COBRA  will  also  be 
monitored  as  part  of  this  approval 
review  within  the  limits  of  system 
requirements  and  performam.e 
standards  (Sections  1903(r)('l)  requires 
us  to  reduce  FFP  for  the  disapproved 
system  if  performance  standards  are  not 
met.)  No  new  system  requirements  or 
performance  standards  are  need  to 
implement  COBRA.  If  system 
modifications  are  required  in  some 
States  to  meet  COBRA  requirements,  we 
will  continue  to  make  enhanced  FFP 
available  for  modifications  to  those  TPL 
systems  that  are  part  cf  the  required 
core  system.  We  are  publishing  a 
separate  regulation  concerning  the  TPL 
plan  requirements  of  COBRA.  (See  52 
FR  6350.  March  3. 1987.  for  the  proposed 
rule,  State  Plan  Requirements  for  TPL 
Collections.) 

2.  Eligibility  dctt  rmination  systems 
a.  Background 

Eligibility  of  many  Medicaid 
applicants  rtnd  recipients  is  dctrrmined 
by  an  ageni'y  other  than  the  State 
Medicaid  agency.  Under  section 
1902(a){10)(A)(i)[I)  of  the  Act.  States 
must  provide  Medicaid  to  all  recipients 
of  AFDC  benefits  (administered  under 
the  auspices  of  the  Family  Services 
Administration)  and  certain  individuals 
who  are  deemed  to  be  recipients  of 
AFDC.  Therefore,  the  determination  of 
Medicaid  eligibility  for  these  individuals 
is  made  by  the  State's  AFDC  agency. 

Under  sections  1902(a)(10)(A)(i)(lI) 
and  1902(f)  of  the  Act,  States  have  the 
option  of  providing  Medicaid  to  all 
recipients  of  Supplemental  Security 
Income  (SSI)  (cash  benefits  to  aged, 
blind,  and  disabled  individuals)  or  to 
use  more  restrictive  requirements  of 
eligiblity  than  SSI  for  determinations  of 
Medicaid  eligibihty  for  aged,  blind,  and 
disabled  individuals.  Fourteen  States 
have  elected  to  use  more  restrictive 
requirements  for  Medicaid  eligibility  for 
the  aged,  blind,  and  disabled,  and 
therefore  the  State  Medicaid  agency 
makes  the  eligibility  determination.  Five 
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States  use  SSI  criteria  for  the 
detennination  of  Medicaid  eligibility 
and  require  recipients  of  SSI  to  file  a 
Medicaid  application  with  the  State 
Medicaid  agency.  (These  Five  States 
must  provide  Medicaid  to  all  recipients 
of  SSI  who  file  for  Medicaid.)  The 
remaining  States  have  entered  into  an 
agreement  with  the  Social  Seciirity 
Administration  (SSA)  to  determine 
Medicaid  eiigiblity  for  aged,  blind,  and 
disabled  individuals.  In  these  States, 
SSA  provides  the  State  Medicaid  agency 
with  information  on  the  current 
eligibility  status  of  all  applicants  and 
recipients  of  SSI  t)enefit8. 

There  are  additional  groups  of 
individuals  that  States  are  required  to 
cover  under  their  Medicaid  plan — for 
example,  qualified  pregnant  women  and 
children  under  age  eight  and  individuals 
who  lose  eligibility  for  SSI  benefits 
because  of  a  cost-of-living  increase  in 
Social  Security  benefits.  Three  are  also 
groups  of  individuals  that  States  may 
elect  to  cover  under  the  Medicaid 
plans — for  example,  the  medically 
needy  and  recipients  of  optional  State 
supplements.  The  State  Medicaid 
agency  may  make  Medicaid  eligibility 
determinations  for  these  individuals  or 
amy  enter  into  an  agreement  with 
another  agency  to  make  the 
determinations. 

The  amount  of  work  involved  in 
making  Medicaid  eUgibility 
determinations  for  individuals  other 
than  AFDC  and  SSI  recipients  can  vary 
from  minimal,  where  Medicaid  eligibility 
requirements  differ  from  the  cash 
assistance  programs'  requirements  by 
only  one  or  two  criteria,  to  complex, 
where  the  Medicaid  program's  medically 
needy  criteria  are  far  more  restrictive 
than  criteria  for  welfare  payments.  In  all 
cases,  the  eligibility  determination  is 
derived  from  a  cash  welfare-assistance 
determination;  the  Medicaid  agency 
does  not  determine  ehgibility  as  a 
totally  separate  process  from  the  cash 
welfare  eligibility  determination.  As  a 
result  in  States  where  the  Medicaid 
agency  has  an  eligibility  determination 
system,  the  system  is  integrated  as  a 
multi-program  (AFDC,  Food  Stamps, 
Medicaid  and  other  welfare  programs) 
system.  Most  States  are  in  the  process  of 
developing  integrated  systems. 
Medicaid  pays  its  allocated  share  of  the 
costs  of  the  integrated  system. 

During  the  mid-1970's.  a  number  of 
dramatic  systems  improvements 
supported  a  decision  increasing  the 
availabihty  of  enhanced  fimding.  In  one 
State,  once  a  mechanized  claims 
processing  and  information  retrieval 
system  was  installed,  there  were 
Medicaid  savings  of  approximately  $25 


million  in  the  first  three  months  and 
$100  million  in  the  first  year. 
Consequently,  HCFA  recognized  some 
costs  that  benefited  the  operation  of  the 
mechanized  claims  processing  and 
information  retrieval  system  as 
reimbursable  at  enhanced  rates  of  FFP 
and  that  were  likely  to  provide  more 
efficient,  economical  and  effective 
administration  of  the  State  plan. 

A  similar  line  of  reasoning  applied  to 
eligibility  determination  systems.  Large 
sums  of  money  depend  on  the  accuracy 
and  timeliness  of  eligibility 
determinations.  Therefore,  a  system  that 
enhances  the  accuracy  and  timehness  of 
eligibility  determinations  benefits  the 
program.  The  first  eligibihty 
determination  system  was  primarily 
installed  to  benefit  a  State  Medicaid 
program,  and  a  large  proportion  (40 
percent  of  the  installation  and  30 
percent  of  the  operation)  of  the  cost  of 
this  particular  system  was  allocated  to 
Medicaid,  and  the  remainder  to  other 
welfare  programs.  Other  States  began  to 
request  enhanced  funding  for  Medicaid 
eligibility  determination  systems,  and 
we  supplied  it  but  our  allocation  was 
smaller.  Some  improvement  in  acciu^cy 
and  timeliness  of  claims  processing  of 
provider  claims  resulted. 

Since  1977,  HCFA  has  made  available 
90  percent  FFP  for  the  design, 
development,  installation  or 
improvement  of  eligibility  determination 
systems,  subject  to  approved  APDs,  and 
75  percent  FFP  for  the  subsequent 
operation  of  these  systems,  on  the  basis 
that  applications  for  eligibility  were 
"claims"  and  that  a  system  processing 
these  "claims"  was  a  part  of  the 
mechanized  claims  processing  and 
information  retrieval  system. 

In  1981.  section  403(a)(3)(B)  of  the  Act, 
which  refers  to  AFDC,  as  added  by 
section  406  of  Pub.  L.  9&-265,  requires 
the  Secretary  to  provide  90  per-ent  FFP 
for  the  design,  development  and 
installation  of  a  mechanized  eligibility 
determination  system  that  meets  the 
requirements  of  section  402(a)(30)  of  the 
Act.  In  addition,  the  section  requires  the 
Secretary  to  determine  that  the  systems 
are  "likely  to  provide  more  efficient, 
economical,  and  effective 
administration  of  the  plan  and  to  be 
compatible  with  the  claims  processing 
and  information  retrieval  systems 
utilized  in  the  administration  of  State 
plans  approved  under  title  XIX .  .  ." 
SSA  published  an  interim  final  rule  (45 
CFR  205.35  through  205.38)  on 
September  30, 1981  (45  FR  47784)  to 
implement  this  provision,  and  a  final 
rule  on  April  17, 1986  (51  FR  13001).  The 
90  percent  FFP  has  been  available  for 


quarters  beginning  on  and  after  July  1, 
1981. 

b.  Proposal 

Eligibility  determination  systems 
would  no  longer  be  eligible  for  any 
enhanced  FFP  for  Medicaid  purposes 
under  the  proposed  definition  of 
mechanized  claims  processing  and 
information  retrieval  systems,  since 
enhanced  FFP  would  be  available  only 
for  costs  directly  attributable  to 
approved  Medicaid  systems.  Because 
eligibility  determination  systems  would 
not  be  used  to  process  claims  by 
"providers  of  medical  care  and  services 
for  the  medical  care  and  services 
furnished  to  the  recipients",  we  would 
not  require  their  implementation  or 
operation,  as  part  of  the  core 
subsystems. 

AFDC  agencies  now  may  receive  90 
percent  FFP  for  implementing  eligibility 
determination  systems,  giving  those 
agencies  considerable  incentive, 
because  of  the  cost  and  benefits,  to 
implement  a  system.  A  State  Medicaid 
agency's  involvement  in  eligibility 
determinations  is  minimal  (either 
because  AFDC  or  SSI  makes  the 
determination — by  law  or  under 
contract — or  because  the  determination 
is  derived  from  eligibility  for  AFDC  or 
SSI),  and  not  adequate  in  terms  of  cost 
and  beneHts  to  justify  defining 
mechanized  claims  processing  and 
information  retrieval  system  to  cover 
implementation  or  operation  of 
eligibility  determination  systems. 

In  addition.  Congress  purposely 
required  that  90  percent  FFP  be  made 
available  for  AFDC  eligibility 
determination  systems  by  adding 
section  403(a)(3)(B)  of  tha  Act,  effective 
July  1, 1961,  and  did  not  do  so  for 
Medicaid.  Any  incentive  provided  by 
partial  title  XIX  enhanced  funding 
before  1981  has  been  superseded  by  the 
explicit  funding  authority  under  section 
403(a)(3)  of  the  Act.  This  authority  has 
encouraged  44  States  to  design  eligibility 
determination  systems,  principally  with 
title  IV  funding.  Because  there  is  no 
explicit  statutory  funding  authority 
under  title  XIX,  HCFA  is  not  required  to 
make  enhanced  FFP  available  for 
eligibility  determination  systems  and 
there  is  no  further  need  to  do  do. 

c.  FFP  for  an  Eligibility  Determination 
System 

We  propose  that,  in  order  to  receive 
any  FFP  for  Medicaid  purposes  for  an 
eligibility  determination  system  after  the 
effective  date  of  the  final  rule,  a  State 
agency  would  have  to  submit  an  APD  in 
accordance  with  the  requirements  of  45 
CFR  Part  95,  Subpart  F,  for  funding. 


Federal  Register  /  Vol.  53.  No.  155  /  Thursday.  August  11.  1988  /  Proposed  Rules 30321 


Once  we  approve  the  APD.  the  State 
agency  would  receive  50  percent  FFP  for 
administrative  costs  under  section 
1903(a)(7)  of  the  Act  for  the  system's 
design,  development,  installation,  and 
operation. 

A  State  Medicaid  agency  with  a 
currently  approved  APD  for  a 
mechanized  eligibility  determination 
system  would  receive  Medicaid 
enhanced  funding  at  90  percent  under 
paragraph  1903(a)(3KA)  until  the 
effective  date  of  the  final  version  of 
these  regulations.  Once  the  final  version 
is  effective,  all  Medicaid  enhanced 
funding  would  terminate  and  Medicaid 
funding  for  operation  of  mechanized 
eligibility  determination  and  information 
retrieval  systems  would  be  at  the  50 
percent  rate  under  section  1903(a)(7)  of 
the  Act.  Any  APDs  approved  by  HCFA 
for  eligibility  determination  systems 
after  the  effective  date  of  the  final  rule 
would  be  funded  at  the  50  percent  rate. 
Eligibility  determination  system 
operations  being  funded  at  the  enhanced 
operations  rate  of  75  percent  before  the 
effective  date  of  the  final  regulation 
would  be  funded  by  HCFA  at  the  50 
percent  rate  after  the  effective  date. 

We  propose  to  add  a  paragraph  to 
§  433.112  to  exclude  eligibility 
determination  systems  specifically  from 
funding  at  enhanced  rates. 

E.  Regulatory  Impact  Statement 

1.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  an 
initial  regulatory  impact  analysis  for  any 
proposed  regulations  that  are  likely  to 
meet  criteria  for  a  "major  rule". 

A  major  rule  is  one  that  would  result 
in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  any  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

There  are  currently  45  States  that 
have  approved  core  systems  in  place. 
These  States  would  not  receive 
enhanced  FFP  for  those  parts  of  their 
systems  that  do  not  fit  the  proposed 
definition  of  "mechanized  claims 
processing  and  information  retrieval 
system".  We  expect  some  of  these 
States  to  bear  an  increased  share  of 
data  processing  costs.  However,  this 
would  not  be  a  major  cost  increase  for 
affec*''d  States  nor  would  it  meet  any  of 


the  other  criteria  for  major  rules. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

2.  Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  and  publish  an 
initial  regulatory  fiexibility  analysis  for 
proposed  regulations  unless  the 
Secretary  certifies  that  the  regulations 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Under  the  RFA.  States  are  not 
considered  small  entities.  Therefore,  we 
have  determined,  and  the  Secretary 
certifies,  that  these  proposed  regulations 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  and  we  have  not  prepared  an 
initial  regulatory  flexibility  analysis. 

Paperwork  Burden 

These  changes  do  not  impose 
paperwork  collection  requirements. 
Consequently,  they  need  not  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3801  et  seq.). 

F.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  receive  on  proposed 
regulations,  we  cannot  acknowledge  or 
respond  to  them  individually.  However, 
in  preparing  the  final  rule,  we  will 
consider  all  comments  received  timely 
and  respond  to  the  major  issues  in  the 
preamble  to  that  rule. 

G.  List  of  Subjects  in  42  CFR  Part  433 

Administrative  practice  and 
procedure.  Assignment  of  Rights, 
Claims,  Contracts  (Agreements),  Cost 
allocation.  Federal  financial 
participation.  Federal  matching 
provision,  Grant-in-Aid  program — 
health,  Mechanized  Claims  Processing 
and  Information  Retrieval  Systems, 
Medicaid,  State  fiscal  administration. 
Third  party  liability. 

42  CFR  Part  433,  Subpart  C  is 
amended  as  set  forth  below: 

PART  433— STATE  FISCAL 
ADMINISTRATION 

1.  The  authority  citation  for  Part  433, 
Subpart  C  continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  The  table  of  contents  for  Part  433  is 
amended  by  revising  the  titles  of 

§§  433.112,  433.120,  and  433.121  as 
follows: 


Subpart  C — Mechanized  Claims  Processinx 
and  Information  Retrieval  Systems 

*  *  *  •  • 

433.112    FFP  for  design,  development,  or 
installation  of  mechanized  claims 
processing  and  information  retrieval 
systems. 

4  «  *  •  * 

433.120  Procedures  for  reduction  of  FFP 
after  reapproval  review. 

433.121  Reconsideration  of  the  decision  to 
reduce  FFP  after  the  review. 


3.  In  §  433.111  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§433.111    Definitions. 

For  purposes  of  this  section: 

(a)  The  following  terms  are  defined  at 
45  CFR  Part  95,  Subpart  F  §  95.605: 

"Advance  Planning  Document";  "Design"  or 
"System  Design";  "Development"; 
"Hardware"; 

"Installation";  "Operation";  and.  "Software". 

(b)  "Mechanized  claims  processing 
and  information  retrieval  system"  or 
"system"  means  the  system  of  software 
and  hardware  used  to  process  Medicaid 
claims  from  providers  of  medical  care 
and  services  for  the  medical  care  and 
services  furnished  to  recipients  under 
the  medical  assistance  program  and  to 
retrieve  and  produce  service  utilization 
and  management  information  required 
by  the  Medicaid  single  State  agency  and 
Federal  government  for  program 
administration  and  audit  purposes.  The 
system  consists  of  (1)  required 
subsystems  specified  in  the  State 
Medicaid  Manual;  and  (2)  HCFA- 
required  changes  to  the  required  system 
or  subsystem  that  are  published  in 
accordance  with  §  433.123  of  this 
subpart  and  specified  in  the  State 
Medicaid  Manual. 

•  •  *  *  * 

4.  In  §  433.112,  the  title  and  paragraph 
(a)  are  revised,  the  introductory 
language  of  paragraph  (b)  is  republished 
for  the  convenience  of  the  reader, 
paragraph  (b)(6)  is  revised,  and 
paragraph  (c)  is  added  to  read  as 
follows: 

§  433. 1 1 2    FFP  for  design,  development,  or 
installation  of  mechanized  claims 
processing  and  information  retrieval 
systems. 

(a)  FFP  is  available  at  the  90  percent 
rate  in  State  expenditures  for  the  design 
development,  or  installation  of  a 
mechanized  claims  processing  and 
information  retrieval  system  only  if  the 
APD  is  approved  by  HCFA  prior  to  the 
State's  expenditures  of  funds  for  these 
purposes. 
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(b)  HCFA  will  approve  the  system 
described  in  the  APT)  if  the  following 
conditions  are  met; 

*        «        *        *        * 

(6)  The  Department  has  a  royalty  free, 
non-exclusive,  and  irrevocable  license 
to  reproduce,  publish,  or  otherwise  use 
and  authorize  others  to  use,  for  Federal 
government  purposes,  software, 
modifications  to  software,  and 
documentation  that  is  designed, 
developed,  or  installed  with  90  percent 
FFP. 
***** 

(c)  Eligibility  determination  systems 
are  not  eligible  for  either  90  percent  or 
75  percent  FFP  under  this  subpart. 

***** 

5.  In  §  433.113.  the  introductory 
language  of  paragraph  (a)  is  republished 
for  the  convenience  of  the  reader  and 
paragraph  {a)(2)  is  revised  as  follows: 

§433.113    ReducMon  of  FFP  for  failure  to 
operate  a  system  and  obtain  initial 
approval. 

(a)  Except  as  waived  under  §  433.130 
or  433.131,  FFP  will  be  reduced  as 
specified  in  paragraph  (b)  of  this  section 
unless  the  Medicaid  agency  has  in 
continuous  operation  a  mechanized 
claims  processing  and  information 
retrieval  sysem  that  meets  the  following 
conditions: 
***** 

(2)  The  system  is  operational  by 
September  30, 1985;  and 

***** 

6.  Section  433.119  is  revised  as 
follows; 

§  433.1 19    CondithMW  for  reapproval; 
notice  of  deciatoti. 

(a)  HCFA  will  review  at  least  once 
every  three  years  each  system  operation 
initially  approved  under  §  433.114  and 
reapprove  it  for  FFP  at  75  percent  of 
expenditures  if  the  following  conditions 
are  met; 

(1)  The  system  meets  the  conditions  of 
§  433.112(b)  (1),  (3),  {4).  and  (7)  through 
(9). 

(2)  The  system  meets  the  conditions  of 
§  433.116(d)  through  (h). 

(3)  The  system  meets  the  performance 
standards  for  reapproval  and  the  system 
requirements  in  Part  11  of  the  State 
Medicaid  Manual  as  periodically 
amended. 

(b)  HCFA  may  review  an  entire 
system  operation  or  focus  its  review  on 
parts  of  the  operation.  However,  at  a 
minimum,  HCFA  will  review  standards, 
system  requirements  and  other 
conditions  of  reapproval  that  have 
demonstrated  weaknesses  in  a  previous 
review  or  reviews. 


(c)  HCFA  will  issue  to  each  Medicaid 
agency,  by  the  end  of  the  first  quarter 
after  the  fiscal  year  of  the  review,  a 
written  notice  informing  the  agency 
whether  its  system  is  reapproved  or 
disapproved.  If  the  system  is 
disapproved,  the  notice  will  also 
include — 

(1)  HCFA's  decision  to  reduce  FFP  for 
system  operations,  and  the  percentage 
to  which  it  is  reduced,  beginning  with 
the  next  calendar  quarter; 

(2)  The  findings  of  fact  upon  which  the 
determination  was  made;  and 

(3)  A  statement  that  State  claims  in 
excess  of  the  reduced  FFP  rate  will  be 
disallowed  and  that  any  such 
disallowance  will  be  appealable  to  the 
Grant  Appeals  Board. 

7.  Section  433.120  is  amended  by 
revising  the  title  and  paragraph  (a)  to 
read  as  follows; 

§  433. 1 20    Proc^edures  for  reduction  of  FFP 
after  reapproval  review. 

(a)  If  HCFA  determines  after  the 
reapproval  review  that  the  system  no 
longer  meets  the  conditions  of 
reapproval  in  §  433.119,  HCFA  will 
reduce  FFP  for  system  operations  for  at 
least  four  quarters.  However,  no  system 
will  be  subject  to  reduction  of  FFP  for  at 
least  the  first  four  quarters  after  the 
quarter  in  which  the  system  is  initially 
approved  as  eligible  for  75  percent  FFP. 
***** 

(8)  Section  433.121  is  amended  by 
revising  the  title  and  paragraph  (a)  to 
read  as  follows: 

§  433. 1 2 1    Reconsideration  of  the  decision 
to  reduce  FFP  after  ttie  reapproval  review. 

(a)  The  agency  may  appeal  to  the 
Departmental  Grant  Appeals  Board. 
under  45  CFR  Part  16,  a  disallowance 
concerning  a  reduction  in  FFP  claimed 
for  system  operation  caused  by  a 
disapproval  of  the  State's  system.  If  the 
Board  finds  such  a  disallowance  to  be 
appropriate,  the  discretionary 
determination  to  reduce  FFP  by  a 
particular  percentage  amount  (instead  of 
by  a  lesser  percentage]  is  not  subject  to 
review  by  the  Board  unless  the 
percentage  reduction  exceeds  the  range 
authorized  by  section  1903(r){4)(B)  of  the 
Act. 
***** 

9.  Section  133.122  is  revised  as 
follows; 

§  433. 1 22    Reapproval  of  a  disapproved 
system. 

When  FFP  has  been  reduced  under 
§  433.120(a).  and  HCFA  determines  upon 
subsequent  review  that  the  system 
meets  all  current  performance 
standards,  system  requirements  and 


other  conditions  of  reapproval,  the 
following  provisions  apply: 

(a)  HCFA  will  resume  FFP  in 
expenditures  for  system  operations  at 
the  75  percent  level  beginning  with  the 
quarter  following  the  review 
determination  that  the  system  again 
meets  the  conditions  of  reapproval. 

(b)  HCFA  may  retroactively  waive  a 
reduction  of  FFP  in  expenditures  for 
system  operations  if  HCFA  determines 
that  the  waiver  could  improve  the 
administration  of  the  State  Medicaid 
plan.  However,  HCFA  cannot  waive  this 
reduction  for  any  quarter  immediately 
preceding  the  quarter  in  which  HCFA 
issues  the  determination  (as  part  of  the 
review  process)  stating  that  the  system 
is  reapproved. 

§  433.131    I  Amended] 

10.  Section  433.131  is  amended  by 
replacing  the  term  "MMIS"  with  the 
word  "system". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance) 

Dated:  March  8, 198a 

William  L.  Roper, 

Administrator,  Health  Care  Financing 

Administration. 

Approved:  June  6, 1988. 
Otis  B.  Bowen, 

Secretary. 

(FR  Doc.  88-18149  Filed  8-10-88;  8:45  am] 

BILUNG  CODE  4120-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611,  672  and  675 

Groundfish  of  the  Gutf  of  Alaslca  and 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  Commerce. 

action:  Notice  of  availability  of 
amendments  to  the  fishery  management 
plans  and  request  for  comments. 

SUMMARY:  NOAA  issues  this  notice  that 
the  North  Pacific  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  12  to  the  Fishery 
Management  Plan  (FMP)  for  Groundfish 
of  the  Bering  Sea  and  Aleutian  Islands 
Area  and  Amendment  17  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska  for 
Secretarial  review  and  is  requesting 
comments  from  the  public.  Copies  of  the 
amendments  may  be  obtained  from  the 
address  below. 
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date:  Comments  on  *he  plan 
amendments  should  be  submitted  on  or 
before  October  6, 198a 
ADDRESSES:  All  comments  should  be 
sent  to  James  Brooks,  Acting  Director. 
Alaska  Region,  NMFS,  P.O.  Box  1668. 
Juneau,  AK  99602. 

Copies  of  the  amendments,  the 
environmental  assessment  and  the 
regulatory  impact  review  and  initial 
regulatory  flexibility  analysis  are 
available  upon  request  from  the  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103138,  Anchorage.  AK  99510. 
FOR  FURT»ER  INFORMATIOH  CONTACT: 
Jay  J.C.  Ginter  or  Ronald  J.  Berg  (NMFS, 
Alaska  Region),  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
requires  that  each  regional  fishery 
management  council  submit  any  fishery 
management  plan  or  plan  amendment  it 
prepares  to  the  Secretary  of  Commerce 
(Secretary)  for  review  and  approval  or 
disapproval.  This  act  also  requires  that 


the  Secretary,  upon  reviewing  the  plan 
or  amendment,  must  immediately 
publish  a  notice  that  the  plan  or 
amendment  is  available  for  public 
review  and  comment.  The  Secretary  will 
consider  the  public  comments  in 
determining  whether  to  approve  the  plan 
or  amendment. 

Amendment  12  will  make  the 
following  changes  to  the  Bering  Sea  and 
Aleutian  Islands  FMP:  (1)  Require  all 
floating  processors  receiving  groundfish 
caught  in  the  exclusive  economic  zone 
(EEZ)  to  obtain  Federal  permits  and 
report  catch  weekly;  (2)  establish  an 
administrative  framework  procedure  for 
setting  joint  venture  and  foreign 
prohibited  species  catch  limits  for 
groundfish  species  that  are  fully  U.S. 
utilized;  (3)  incorporate  a  technical 
change  by  removing  the  July  1  deadline 
for  the  annual  Resource  Assessment 
Document;  and  (4)  require  a  separate 
category  for  rock  sole  in  the  annual 
specifications  of  total  allowable  catch. 


Amendment  17  to  the  Gulf  of  Alaska 
FMP  will  modify  the  FMP  and 
implementing  regulations  regarding 
floating  processor  permit/reporting 
requirements  in  the  same  way  as 
described  above  in  (1)  for  the  Bering  Sea 
and  Aleutian  Islands  FMP. 

Regulations  proposed  by  the  Council 
and  based  on  this  amendment  are 
scheduled  to  be  published  within  15 
days. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  fishing. 

50  CFR  Part  672  and  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  8. 19«8. 
Io«  P.  Clem, 

Acting  Director  of  Office  of  Fisheries 
Consen'ation  and  Management,  National 
Marine  Fisheries  Seri'ice. 

[FR  Doc.  88-18213  Filed  8-8-88;  4:58  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Amendment  to  the  Caribbean  L^nd 
and  Resource  Management  Plan, 
Caribbean  National  Forest 

agency:  Forest  Services,  USDA. 

ACTION:  Change  in  availability  date  of 
draft  and  final  supplements  to  final 
environmental  impact  statement. 

summary:  This  notice  revises  the 
availability  dates  of  the  Draft  and  Final 
Supplements  to  the  Final  Environmental 
Impact  Statement  on  the  Caribbean 
National  Forest  Land  and  Resource 
Management  Plan  filed  in  February  1986. 

dates:  The  Draft  Supplement  to  the 
Final  Environmental  Impact  Statement 
will  be  available  in  December  1988  as 
opposed  to  the  June  1988  date  published 
in  the  December  6, 1987,  Federal 
Register,  Volume  52,  page  46515.  The 
Final  Supplement  to  the  Final 
Enviommental  Impact  Statement  will  be 
available  in  June  1989  as  opposed  to  the 
December  1988  date  published. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernie  Rios,  Forest  Supervisor, 
Caribbean  National  Forest,  Call  Box 
25000,  Rio  Piedras,  Puerto  Rico  00928- 
2500. 
Date:  August  4, 1988. 

Robert  B.  EricI(Son, 

Deputy  Regional  Forest. 

[FR  Doc.  88-18129  Filed  8-10-88;  8:45  am) 

BILLING  COOE  3410-11-M 


Base  Indexes  for  9  Timber  Species 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  adoption  of  adjusted 
lumber  base  price  indexes. 

summary:  The  Forest  Service  hereby 
gives  final  notice  of  its  intent  to  adjust 
lumber  base  price  indexes  for  certain 
species  of  Western  timber.  The  need  for 
adjustment  arises  from  modifications  to 
index  logs  released  by  the  Western 
Wood  Products  Association. 
Adjustments  for  each  of  the  9  affected 
species  are  displayed  in  Table  I. 

EFFECTIVE  DATE:  New  indexes  become 
effective  upon  publication  of  July  data 
by  the  Western  Wood  Products 
Association,  which  should  occur  during 
the  first  10  days  of  August  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Pharo,  Timber  Management  Staff, 
Forest  Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090,  or  call  (202) 
475-3756. 

SUPPLEMENTARY  INFORMATION:  On  April 
7, 1988  (53  FR  11527)  the  Forest  Service 
gave  notice  of  its  intent  to  adjust  the 
base  price  indexes  for  9  species  of 
Western  timber.  These  indexes, 
published  monthly  by  the  Western 
Wood  Products  Association  (WWPA), 
are  derived  by  dividing  total  volume 
sold  by  timber  species  and  grade  into 
the  total  dollars  received  for  the  timber 
products.  WWPA  provides  average 
monthly  estimates  of  sawtimber  value 
according  to  industry  manufacturing 
practice. 

The  WWPA  monitors  index  logs  by 
comparing  monthly  receipts  with 
monthly  lumber  price  indexes.  The 
Forest  Service  audits  WWPA  lumber 
price  index  procedures  to  ensure  they 
properly  reflect  market  end  product  and 
timber  selling  prices.  Lumber  price 
indexes  are  used  by  Government 
agencies  to  appraise  public  timber 
offered  for  sale  and  to  adjust  stumpage 
rates  for  timber  already  under  contract. 
Sales  with  stumpage  rate  adjustments  in 
their  contract  are  called  "escalated 
sales."  Index  log  changes  require 


adjustments  of  the  base  index  in 
escalated  sales. 

The  Western  Wood  Products 
Association  will  replace  current  index 
logs  for  Pacific  Northwest  Douglas  Fir 
and  Hem-Fir,  Coast  Inland  North 
Ponderosa  Pine,  Rocky  Mountain 
Ponderosa  Pine,  Idaho  White  Pine, 
Sugar  Pine,  White  Fir,  Inland  Dry 
Douglas  Fir-Larch,  and  White  Woods 
with  new  indexes  based  upon  1985-1986 
product  recovery  studies. 

No  responses  were  received  during 
the  comment  period.  Late  responses 
received  after  the  comment  period 
requested  a  separate  Douglas  Fir  index 
for  northern  California  sales. 

At  this  time  the  Agency  is  not 
prepared  to  make  such  an  adjustment. 
Accordingly,  the  Inland  North  Douglas 
Fir — Larch  index  will  continue  to  apply 
to  northern  California  sales.  The  agency 
will  continue  to  consider  whether  a 
separate  index  is  appropriate  for 
northern  California  and  will  publish  a 
separate  proposal  on  this  topic  in  the 
Federal  Register  at  a  later  date. 

Replacement  Index  Implementation 

The  Forest  Service  is  adopting  the 
new  adjustment  factors  as  proposed  on 
April  7.  The  24-month  period,  January 
1986  through  December  1987.  is 
appropriate  to  establish  adjustments  for 
replacing  old  base  indexes  in  existing 
contracts  with  new,  1985-1986  base 
indexes.  Adjustments  to  old  base 
indexes,  using  the  appropriate  factor 
from  Table  I,  will  be  applied  as  follows: 

New  Base  Index  =  (Present  Contract 
Base  Index  Plus  the  Appropriate 
Adjustment  Factor  from  Table  I) 

Transitions  will  be  made  to  the  new 
base  index  for  the  third  quarter  of 
calendar  year  1988.  New  sale  offerings 
advertised  after  November  4, 1988  will 
use  the  new  base  index.  Holders  of 
existing  contracts  are  being  notified  of 
these  changes  in  writing  by  the 
appropriate  Forest  Service  official. 

Date:  July  28, 1988. 
George  M.  Leonard 

Associate  Chief. 


UMI 


Federal  Register  /  Vol.  53.  No.  155  /  Thursday.  August  11.  1988  /  Notices 


30325 


Table  I:— 24-Month  Index  Adjustment  Factors 

[To  be  implemenied  by  USDA.  Forest  Seivicel 


Spedes/index  tog  basis/adjustment  factor 


Thousands  ol 
board  feet 


Value  in 
doHars 


Paciric  Northtwest  Coast  Dougtas  Fir. 

1985-86  basis 

1 978-79  basis  ....„ 


Adjustroent  factor 

Pacific  Nortfiwest  Hem-Fm 

1985-86  basis 

1978-79  basis 


Adjustment  factor „ 

Coast  Inland  Nortfi  Ponderosa  Pine: 

1985-86  basis 

1975-76  basis „_ 


Adjustment  factor..^ 

Rocky  Mountain  Ponderosa  Pine: 

1985-86  basis 

1975-76  basis 


Adjustnient  factor.. 
Idaho  Wtiite  Pine: 

1985-86  basis 

1971  basis _.. 


Adjustment  factor. 
Sugar  Pine: 

1985-86  basis 

1977-78  basis 


Adjustment  factor.. 
White  Fir 

1985-86  basis 

1971  basis 


Adjustment  factor 

Inland  North  Douglas  Fir — Larch: 

1985-86  basis 

1971  basis 


8,439.360 
B.43S.360 


2.343.260 
2.343.260 


5,122.197 
4,684.303 


1.302,474 
1,142.160 


SI  .923.278.304 
2.034,658.905 


493.801.958 
489,193.683 


2.236,991.347 
1.978.254,402 


394.948,330 
370.043.225 


Adjustment  factor.. 
White  Woods: 

1985-86  basis 

1974-75  basis 


Adjustment  factor.. 


209.421 
194,732 


2.580.651 
2,414,162 


3.215,983 
2,532,547 


OoUarBper 
thousand 
board  feet 


95.176,536 
79,630.799 


1,370,920.000 
1,353,564,987 


698.788.867 
544.643,429 


3,421,402 
3,349.241 


2,324,474 
2,198,589 


743,708,440 
743,921.517 


508,158.934 
458.013,525 


$227.89 
-241.09 


-13i0 

210.73 
-206.77 


+  1.96 

436.73 
-422.32 


+  14.41 

303  23 
-323.99 


-20.76 

454  48 
-408.93 


+  45.55 

531.23 
-560.68 


-29  45 

217.29 
-21506 


+  2.23 

217.37 
-222.12 


-4.75 

218.61 
-206  32 


+  10.29 


(FR  Doc.  88-18212  Filed  8-10-88;  8:45  am] 

BILUNG  CODE  341&-11-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-588-028] 

Roller  Chain,  Other  Than  Bicycle,  From 
Japan;  Tentative  Determination  To 
Revoke  Antidumping  Finding  in  Part 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

action:  Notice  of  tentative 

defennination  to  revolce  antidumping 

finding  in  part. 

summary:  The  Department  of 
Commerce  has  tentatively  determined  to 
revoke  in  part  the  antidumping  fmding 


on  roller  chain,  other  than  bicycle,  from 
Japan  with  respect  to  two 
manufacturers. 

Interested  parties  are  invited  to 
comment  on  this  tentative  determination 
to  revoke  in  part 
effective  date:  April  l,  1983. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Haley  or  Robert  ].  Marenick. 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  13, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
18004]  the  final  results  of  its 
administrative  review  of  the 
antidumping  finding  on  roller  chain. 


other  than  bicycle,  from  Japan  (38  FR 
9926,  April  12, 1973).  In  those  results  the 
Department  announced  its  intent  to 
publish  separately  a  tentative 
determination  to  revoke  the 
antidumping  fmding  in  part  with  respect 
to  several  Japanese  firms. 

Tentative  Determination  To  Revoke  in 
Part 

Daido  Kogyo  Co.,  Ltd.  and  Enuma 
Chain  Manufactiuing  Co.,  Ltd.  requested 
in  writing  a  revocation  of  the  finding. 
The  Department  has  concluded  that 
sales  by  these  firms  were  made  at  not 
less  than  fair  value  for  the  period  from 
April  1, 1981  through  March  31, 1983.  As 
provided  for  in  §  353.54(e)  of  the 
Commerce  Regulations,  these  firms  have 
agreed  in  writing  to  an  immediate 
suspension  of  liquidation  and 
reinstatement  in  the  finding  under 
circumstances  specified  in  the  written 
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agreement.  Therefore,  we  tentatively 
determine  to  revoke  the  antidumping 
finding  on  roller  chain,  other  than 
bicycle,  from  Japan  with  regard  to  Daido 
Kogyo  Co..  Ltd.  and  Enuma  Chain 
Manufacturing  Co..  Ltd.  If  this  partial 
revocation  is  made  final,  it  will  apply  to 
all  unliquidated  entries  of  roller  chain, 
other  than  bicycle,  manufactured  by 
Daido  Kogyo  Co..  Ltd.  or  Enuma  Chain 
Manufacturing  Co..  Ltd.  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  April  1. 1983. 

This  tentative  determination  to  revoke 
in  part  is  not  necessarily  indicative  of 
the  Department's  final  decision  on 
revocation.  That  decision  will  be 
reached  only  after  careful  consideration 
of  all  relevant  information  during  the 
course  of  an  administrative  review  of  a 
more  recent  period. 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  are  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments.  Rebuttal  briefs  may  be 
filed  not  later  than  32  days  after  the  date 
of  publication.  The  Department  will 
publish  the  results  of  its  analysis  of  any 
such  comments  or  hearing. 

This  tentative  determination  to  revoke 
in  part  and  notice  are  in  accordance 
with  section  751(c)  of  the  Tariff  Act  (19 
U.S.C.  1675(c))  and  19  CFR  353.54. 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

Date:  August  3, 1988. 
[FR  Doc.  88-18205  Filed  8-10-88;  8:45  am)    " 

BILLING  CODE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Caribbean  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Caribbean  Fishery  Management 
Council's  Administrative  Committee  will 
convene  a  public  meeting  on  August  19. 
1988.  at  3  p.m.,  at  the  Council's  office 
(address  below),  to  discuss  issues 
related  to  the  Committee's  regular 
administrative  operations. 


FOR  FURTHER  INFORMATION  CONTACT: 

The  Caribbean  Fishery  Management 
Council,  Banco  de  Ponce  Building,  Suite 
1108,  Hafo  Rey.  PR  00918-2577:  (809) 
753-4926. 

Date:  August  5.1988. 
Ann  D.  Terbush, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  88-18217  Filed  8-10-88;  8:45  iim| 
BILLING  CODE  3510-22-M 


Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Groundfish  Select  Group 
(GSG)  will  convene  a  public  meeting  on 
August  23, 1988,  at  8  a.m.,  at  the  Pacific 
Marine  Fisheries  Commission, 
Conference  Room.  Suite  IC.  2075  SW. 
First  Avenue.  Portland.  OR,  to  address 
the  issue  of  sablefish  allocation  and  the 
development  of  management 
alternatives  for  the  1989  sablefish 
fisheries.  The  GSG  will  review  available 
data  pertaining  to  catch,  fish  abundance, 
and  economics  of  the  various  fisheries, 
and  review  options  presented  by  GSG 
members  and  the  public.  The  public 
meeting  will  adjourn  on  August  24. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six.  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  2000  SW.  First  Avenue, 
Suite  420,  Portland,  OR  97201;  telephone: 
(503)  221-6352. 

Date:  August  5. 1988. 
Ann  D.  Terbush. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-18218  Filed  8-10-88;  8:45  am] 

BILLING  CODE  3S10-22-M 


South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
Management  Council,  its  Committees, 
and  its  Habitat  and  Environmental 
Protection  Advisory  Panel  will  convene 
public  meetings  at  the  South  Atlantic 
Fishery  Management  Council's  office 
(address  below),  as  follows: 

South  Atlantic  Council  and  its 
Committees — will  convene  August  29, 
1988.  to  discuss  red  drum,  king  and 
Spanish  mackerel,  large  pelagics,  law 
enforcement,  and  other  fishery 
management  business.  Also  during  the 
Council's  public  meeting,  elections  will 


be  conducted  for  chairman  and  vice- 
chairman  for  the  coming  year,  and  a 
closed  session  (not  open  to  the  public) 
will  be  convened  to  discuss  personnel 
matters.  The  public  meeting  will  adjourn 
on  September  1. 1988.  A  detailed  agenda 
will  be  available  to  the  public  on  or 
about  August  12.  For  further  information 
contact  Carrie  R.F.  Knight,  Public 
Information  Specialist.  South  Atlantic 
Fishery  Management  Council  (address 
below).  Habitat  and  Environmental 
Protection  Advisory  Panel — The  South 
Atlantic  Council  will  convene  a  public 
meeting  on  August  16. 1988.  at  1  p.m.,  of 
its  Habitat  and  Environmental 
Protection  Advisory  Panel.  This  will  be 
the  first  meeting  of  this  panel  and  will 
serve  as  an  orientation  and 
organizational  meeting.  Panel  members 
will  also  discuss  existing  and/or 
anticipated  habitat  problems  of  their 
individual  states,  as  well  as  of  the  South 
Atlantic  region.  The  public  meeting  will 
recess  at  5  p.m.,  reconvene  on  August  17 
at  8:30  a.m.,  and  adjourn  at  12:30  p.m.  A 
detailed  agenda  will  be  available  to  the 
public  on  or  about  August  3.  For  further 
information  contact  Robert  K.  Mahood, 
Executive  Director,  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306,  Charleston. 
SC  29407:  telephone:  (803)  571-4366. 

Dale:  August  5. 1988. 
Ann  D.  Terbush, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-18219  Filed  8-10-88;  8:45  am) 

BILLING  CODE  3S10-23-M 


North  Pacific  Fishery  Management 
Council;  Notice  of  a  Call  For  Proposals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council  (Council)  invites 
proposals  for  regulation  of  the  halibut 
fishery  off  Alaska.  The  Council  has 
established  an  annual  amendment  cycle 
in  close  coordination  with  the 
International  Pacific  Halibut 
Commission  (IPHC)  and  will  be 
responsible  for  socioeconomic  and 
allocative  decisions  affecting  the 
fishery.  The  IPHC  will  continue  its 
responsibility  for  biological  and 
conservation  management  decisions, 
including  setting  quotas  and  seasons. 

At  its  September  26-30, 1988,  meeting 
at  the  Anchorage  Sheraton  Hotel,  the 
Council  will  review  proposals  submitted 
in  response  to  this  call.  Final  action  will 
be  taken  at  the  December  5-9, 1988, 
Council  meeting  in  Anchorage. 
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Proposals  should  include  the 
following:  A  brief  statement  of  the 
proposal,  objectives  of  the  proposal, 
justification  for  Council  action, 
foreseeable  impacts  of  the  proposal, 
supporting  data,  and  other  relevant 
information.  Proposals  should  be 
submitted  by  September  15, 1988.  to  the 
North  Pacific  Fishery  Management 
Council  at  the  address  below.  Proposal 
forms  with  additional  information  are 
available  from  the  Council  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ron  Miller.  Special  Advisor,  North 
Pacific  Fishery  Management  Council. 
P.O.  Box  103136.  Anchorage.  AK  99510; 
(907)  271-2809. 

Dated:  August  8. 1988. 
|oe  P.  Clem, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fis^heries  Service. 
|FR  Doc.  8&-18216  Filed  8-10-88;  8:45  am] 

BILUNG  CODE  3S10-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Negotiated  Settlement  for  Certain 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Hong 
Kong 

August  5,  1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 
ACTION:  Notice. 

Authority:  Executive  Order  11651  of 
march  3. 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  June  23, 1982,  as 
amended. 

FOR  FURTHER  INFORMATION  CONTACT 
Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION:  On  April 
19, 1988,  a  notice  was  published  in  the 
Federal  Register  (53  FR  12803) 
announcing  that  the  Government  of  the 
United  States  had  requested 
consultations  with  the  Government  of 
Hong  Kong  with  respect  to  stable 
artificial  fabric  in  Category  611. 

The  purpose  of  this  notice  is  to 
announce  that  consultations  were  held 
June  16-17, 1988  on  Category  611  and  a 
limit  of  5,581,287  square  yards  was 
established  for  1988. 

A  copy  of  the  current  agreement  is 
available  from  the  Textiles  Division, 


Economic  Bureau,  U.S.  Department  of 
State,  (202)  647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION;  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987. 

Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  88-18174  Filed  8-10-88;  8:45  am] 
BILUNG  CODE  3S10-DR-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  0MB 
Review 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  one 
year  extension  of  a  currently  approved 
information  collection  concerning  Rights 
in  Data  and  Copyrights. 
ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer,  Room 
3235,  NEOB,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jack  O'Neill.  Office  of  Federal 
Acquisition  and  Regulatory  Policy.  (202) 
523-3856  or  Mr.  Owen  Green.  Defense 
Acquisition  Regulatory  Council.  (703) 
697-7268. 

SUPPLEMENTARY  INFORMATION:  a. 
Purpose:  Rights  in  Data  and  Copyrights 
is  a  regulation  which  concerns  the  rights 
of  the  Government  and  organizations 
with  which  the  Government  contracts  to 
information  developed  under  such 
contracts.  The  delineation  of  such  rights 
is  necessary  in  order  to  protect  the 
contractor's  rights  to  not  disclose 
proprietary  data,  and  to  ensure  that  data 
developed  with  public  funds  is  available 
to  the  public. 

b.  .Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 


follows:  Respondents.  1.100;  responses 
per  respondent.  1;  total  annual 
responses  1,100;  hours  per  response,  2.7 
and  total  burden  hours,  2,970. 

c.  Annual  recordkeeping  burden:  The 
annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
9,000;  hours  per  recordkeeper,  3;  and 
total  recordkeeping  burden  hours, 
27.000. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS).  Room  4041, 
Washington,  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0090.  Rights  in  Data  and 
Copyrights. 

Dated:  August  1, 1988. 
Margaret  A.  Willis, 
FAR  Secretariat. 
|FR  Doc.  88-18131  Filed  8-10-88:  8:45  am] 

BILUNG  CODE  M20-61-M 


Department  of  the  Army 

Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement 
(SEIS)  for  the  Yakima  Firing  Center 
(YFC)  Land  Acquisition;  I  Corps  and 
Fort  Lewis;  Fort  Lewis,  WA 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  intent. 

summary:  1.  Proposed  Action.  Due  to 
advances  in  weapons  systems 
technology  and  the  associated  doctrinal 
and  tactical  employment  techniques,  the 
Army  requires  larger  expanses  of  land 
for  troop  exercises.  At  present.  YFC 
does  not  contain  sufficient  land  for 
effective  live  fire  gunnery  and  maneuver 
training  areas.  An  EIS  has  been 
developed  to  address  these  needs. 
Department  of  the  Army  is  considering 
changing  the  structure  of  the  9th  Infantry 
Division  (MTZ).  which  is  currently  a 
Motorized  Division.  One  of  the  potential 
force  structure  scenarios  calls  for 
converting  this  Motorized  Division  into 
a  Mechanized  Division.  The  Army  will 
produce  a  Supplemental  EIS  (SEIS)  to 
assess  the  impact  of  these  possible 
changes  in  structure  on  YFC. 

2.  Alternatives.  Alternatives  to  the 
proposed  expansion  of  YFC  will  be 
examined  in  the  SEIS.  A  river  crossing 
site  is  being  examined  with  the 
expressed  purpose  of  selecting  sites 
which  will  minimize  adverse 
environmental  impacts  while  meeting 
the  needs  of  the  units  for  a  training  site. 

Point  of  Contact:  Additional 
information  about  the  proposed  action 
and  Supplemental  EIS  can  be  obtained 
by  contacting  the  Fort  Lewis  Public 
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Affairs  Office:  Mr.  George  Poiich, 
Deputy  Public  Affaire  Officer.  HQ.  I 
Corps  and  Fort  l^wis,  ATTN:  AFZH- 
PO.  Fort  Lewis.  WA  9e488-S00a 
Telephone:  (206)  967-5014. 

Dated:  August  8. 19B8. 
Lewis  D.  Walker, 

Deputy  for  Environment,  Safety  and 

Occupational  Health  OASAflfrL). 

|FR  Doc.  88-18156  Filed  8-10-88:  8:45  am) 

BILUNO  COOC  3710-OS-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Protect  No.  2441-006  et  al.] 

Hydroelectric  Applications  (Ctty  of 
Norwich  Dept.  of  Public  Utilities  et  aL); 
Applications  f=iled  WItti  the 
Commission 

Take  notice  that  the  following 
hydroelectric  applicationB  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Amendment 
to  License. 

b.  Pro/eel  No.:  2441-006. 

c.  Date  Filed:  March  15, 1988. 

d.  Applicant:  City  of  Norwich 
Department  of  I^blic  Utilities. 

e.  Name  of  Project:  Greenville  Dam 
Project. 

f.  Location:  New  London  County, 
Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  ContacL 
Mr.  Richard  DesRoches,  City  of  Norwich 
Department  of  (hibiic  Utilities,  34 
Court  hlouse  Service.  Norwich.  CT 

06360.  (203)  887-2555 
Mary  A.  Heckman,  P.C.,  Lielbriedis. 
Miller.  Balis,  &  O'Neill.  1101 14th 
Street  NW..  Suite  1400.  Washington. 
DC  20001.  (202)  789-1450 

i.  FERC  Contact  Mr.  }ohn  P.  Warner, 
(202)  376-9045. 

j.  Comment  Date:  September  16, 1988. 

k.  Description  of  Project:  The  City  of 
Norwich  Department  of  Public  Utilities 
(licensee)  proposes  to  amend  the  license 
to  construct  upstream  and  downstream 
fish  passage  facilities  at  the  Greenville 
Dam  on  the  Shetucket  River.  The 
proposed  facilities  include  a  denil  fish 
ladder,  fish  screen  and  bypass  sluice 
with  provisions  for  future  installation  of 
a  fish  lift.  The  licensee  proposes  to 
modify  project  operation  to  release  a  250 
cubic  feet  per  second  minimum  flow  to 
the  bypass  reach.  The  licensee  also 
proposes  to  extend  the  term  of  the 
license  for  20  years,  until  April  1.  2012. 


I.  Purpose  of  Project:  The  proposed 
fish  passage  facilities  would  allow  for 
the  restoration  of  anadromous  fish  to  the 
Thames  River  Basin  including  the 
Shetucket  River.  The  proposed  license 
term  extension  would  allow  for  the 
funding  of  the  proposed  facilities  and 
operational  charges. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C.  A 
D2. 

2  a.  Type  of  Application:  Amendment 
to  License. 

b.  Project  No.:  250e-a». 

c.  Date  Filed:  March  15. 1988. 

d.  Applicant:  City  of  Norwich 
Department  of  Public  Utilities. 

e.  Name  of  Project  Tenth  Street 
Station. 

f.  Location:  New  Lx)ndon  County, 
Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact 
Mr.  Richard  DesRoches,  City  of  Norwich 

Department  of  Public  Utilities,  34 

Court  House  Service,  Norwich.  CT 

06360.  (203)  887-2555 
Mary  A.  Henkmrin,  P.C,  Lielbriedis, 

Miller,  Balis.  &  O'Neill,  1101  14th 

Street.  NW.,  Suite  1400,  Washington, 

DC  20001,  (202)  789-1450 

i.  FERC  Contact  Mr.  John  P.  Warner, 
(202)  376-9045. 

j.  Comment  Date:  September  16, 1988. 

k.  Description  of  Project  The  City  of 
Norwich  Department  of  Public  Utilities 
(licensee)  proposes  to  amend  the  license 
to  extend  the  term  of  the  license  for  20 
years,  until  April  1,  2012. 

I.  Purpose  of  Project  The  proposed 
license  term  extension  would  allow  for 
the  funding  of  upstream  and 
downstream  fish  passage  facilities,  and 
the  release  of  a  250  cubic  feet  per 
second  minimum  byass  flow  from  the 
Greenville  Dam  Project.  FERC  No.  2441. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C,  ft 
D2. 

3  a.  Type  of  Filing:  Transfer  of 
License. 

b.  Project  No:  4869-007. 

c.  Date:  July  11, 1988. 

d.  Applicants:  John  L.  Symons  and 
Rancho  Riata  Hydro  Partners.  Inc. 

e.  Name  of  Project  Rancho  Riata 
Project. 

f.  Location:  On  Bishop  Creek  near  the 
town  of  Bishop,  in  Inyo  County. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(ahe25(r). 

h.  Applicant  Contacts: 
John  H.  Tait,  Chief  Executive  Officer, 
Rancho  Riata  Hydro  Partners,  Inc., 
5330  Primrose  Drive.  Suite  119,  Fair 
Oaks.  CA  95628.  (916)  96&-5141 


John  L.  Symons,  2800  Audrey  Lane. 
Bishop,  CA  93514,  (619)  873-4447 

i.  FERC  Contact  Thomas  Dean,  (202) 
376-9562. 

j.  Comment  Date:  September  15, 1988. 

k.  Description  of  Application:  |ohn  I. 
Symons  (transferor)  proposes  to  transfer 
hs  license  issued  on  January  20, 1988,  to 
Rancho  Riata  Hydro  Partners,  Inc. 
(transferee)  in  order  to  facilitate  the 
financing  of  the  licensed  project.  The 
transferee  is  a  corporation  organized 
under  the  General  Corporation  ixiw  of 
California.  The  transferee  states  that  it 
will  comply  with  all  applicable  State 
laws  as  required  by^ection  9(b)  of  the 
Federal  Power  Act.     "\ 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 
(except  for  notice  of  intent  to  file 
competing  application  and  competing 
application  filings,  which  are  not 
applicable  to  transfer  of  license 
applications). 

4  a.  Type  of  Application:  Major 
License  (Over  5  MW). 

b.  Project  No:  8144-003. 

c.  Dale  Filed:  August  28, 1987. 

d.  Applicant  Amador  County. 

e.  Name  of  Project:  Devils  Nose/Croas 
County. 

f.  Location:  On  the  North  Fork  and 
main  stem  of  the  Mokelumne  River, 
within  the  El  Dorado  and  Stanislaus 
National  Forests  and  lands  administered 
by  the  Bureau  of  Land  Management,  in 
Amador  and  Calaveras  Counties, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Roderick  E. 
Schuler,  Director,  Water  Resources, 
Amador  County,  108  Court  Street, 
Jackson,  CA  95642  (209)  223-6394. 

i.  FERC  Contact  Hector  M.  Perez. 
(202)  376-1669. 

j.  Comment  Dote:  September  30, 1988. 

k.  Description  of  Project:  The 
proposed  IJevil's  Nose  development 
would  consist  of:  (1)  A  47-foot-high 
concrete-faced  rockfill  dam  with  a  crest 
elevation  of  3,070  feet;  (2)  an  ungated 
ogee  spillway  located  on  the  right 
abutment  with  a  crest  elevation  of  3,030 
feet:  (3)  a  reservoir  with  a  usable 
storage  capacity  of  136,713  acre-feet  and 
a  surface  area  of  1.056  acres  at  a  normal 
maximum  pool  elevation  of  3.030  feet; 
(4)  a  2,280-foot-long,  28-foot-diameter 
horseshoe-shaped  tunnel  through  the 
right  abutment  and  under  the  spillway 
for  construction  diversion  and  then  for 
outlet  flow  releases;  (5)  a  24-inch- 
diameter  steel  penstock  conveying 
minimum  flow  releases  along  the  outlet 
tunnel  invert;  (6)  A  35-foot  by  30-fool- 
long  auxiliary  powerhouse  at  elevation 
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2,600  feet  containing  a  1.2-MW  turbine 
generator  unit;  (7)  a  50-foot-long  tailrace 
discharging  into  North  Fork  Mokelumne 
River;  (8)  a  12,000-foot-long,  12-foot- 
diameter  power  tunnel  bifurcating  from 
the  main  outlet  and  connecting  to  a  375- 
foot-long,  8-foot-diameter  penstock;  (9)  a 
65-foot  by  75-foot  concrete  powerhouse 
at  elevation  2.315  feet  containing  a  41- 
MW  Francis  turbine-generator  unit;  (10) 
a  50-foot-long  tailrace  discharging  into 
the  Tiger  Creek  afterbay;  (11)  A  3.1-mile- 
long,  4.16-kV  transmission  line  from  the 
auxiliary  powerhouse  to  the  main 
powerhouse  substation  and  a  0.2-mile- 
iong,  230-kV  transmission  tie-in  to  the 
Pacific  Gas  and  Electric  Company's 
(PG&E)  Tiger  Creek  powerhouse 
substation;  and  (12)  appurtenant 
facilities.  The  applicant  estimates  an 
average  annual  generation  of  80.19 
GWh.  The  estimated  cost  of  the  Devil's 
Nose  development  is  $183,371,000. 

The  proposed  Cross  County 
development  would  consist  of:  (1)  A 
gated  intake  structure  with  trashracks 
diverting  water  from  the  Tiger  Creek 
afterbay;  (2)  a  59,000-foot-long,  12-foot- 
diameter  power  tunnel  with  a  540-foot- 
long,  15-foot-diamefer  surge  shaft;  (3)  a 
4,600-foot-long,  7.5-foot-diameter  steel 
penstock;  (4)  a  58-foot  by  76.5-fool 
concrete  powerhouse  at  elevation  677 
feet  containing  a  79.0-MW  Pelton 
turbine-generator  unit;  (5)  a  80-foot-long 
tailrace  channel  discharging  into  North 
Fork  Mokelumne  River;  (6)  A  0.5-milc- 
long.  230-kV  transmission  line 
connecting  to  the  PG&E  Electra 
Powerhouse  substation;  and  (7) 
appurtenant  facilities.  The  applicant 
estimates  an  average  annual  generation 
of  114.28  GWh.  the  estimated  cost  of  the 
Cross  County  development  is 
$94,344,000. 

The  total  power  output  from  both 
developments  would  be  sold  to  PG&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs  A3,  A9, 
B,  and  C. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-10G03-000. 

c.  Date  Filed:  May  10, 1988. 

d.  Applicant:  Wolverine  Power 
Corporation. 

e.  Name  of  Project:  Smallwood  Hydro 
Project. 

f.  Location:  On  the  Titlabawassee 
River  in  Gladwin  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
ActieU.S.C.  791(a)-825(r). 

h.  Applicant  Contacts: 
Mr.  Carl  Schilling,  P.O.  Box  689,  1600 
Center  Ave.,  Bay  City,  MI  48707,  (517) 
893-5995 


Mr.  Louis  Rosenman,  1333  New 

Hampshire  Ave..  NW..  Suite  1100. 

Wash.,  DC  20036,  (202)  457-7500 

i.  FERC  Contact:  Ed  Lee,  (202)  376- 
9116. 

j.  Comment  Date:  October  3, 1988. 

k.  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  masonary  dam 
approximately  1,025-foot-long  and  28- 
foot-high;  (2)  a  500-acre  reservoir  having 
a  storage  capacity  of  6,000  acre-feet;  (3) 
a  reinforced  concrete  powerhouse 
integral  with  the  dam  and  housing  one 
1.2-MW  generator  with  an  average 
annual  generation  of  2,650  MWh;  (4)  a 
circuit  breaker  bus  that  feeds  to  a  bank 
of  transformers  owned  by  the  Applicant; 
and  (5)  appurtenant  facilities.  The 
Applicant  estimates  the  cost  of  the  work 
to  be  performed  under  the  preliminary 
permit  would  be  $45,000.  All  project 
works  and  lands  are  owned  by  the 
Applicant. 

1.  Purpose  of  Project:  The  generated 
power  is  sold  by  the  Applicant  to 
Consumers  Power  Company. 

m.  This  notice  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AID,  B,  C,  and  D2. 

6  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10604-000. 

c.  Date  Filed:  May  11, 1988. 

d.  Applicant:  City  of  Boulder. 

e.  Name  of  Project:  Boulder  III. 

f.  Location:  On  the  Silver  Lake.  Island 
Lake,  Tripple  Lakes  (Nos.  1-3),  Lake 
Albion,  Green  Lakes  (Nos.  1-5). 
Lakewood  Reservoir,  North  Boulder 
Creek,  and  unnamed  lakes  and  streams 
within  the  North  Boulder  Basin 
Watershed,  in  Boulder  County, 
Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  Eva  June 
Busse,  Hydro  Projects  Manager,  City  of 
Boulder,  P.O.  Box  791,  Boulder,  CO 
80306,  (303)  441-3205. 

i.  FERC  Contact-  Hector  Perez,  (202) 
376-1669. 

j.  Comment  Date:  October  3, 1988. 

k.  Description  of  Project:  The  city  of 
Boulder  proposes  to  study  the  feasibility 
of  developing  hydropower  potential  of 
its  municipal  water  supply  system 
within  the  North  Boulder  Basin 
Watershed  by  retrofitting  its  existing 
water  transmission  facilities  with 
electrical  generation  equipment.  Project 
energy  would  be  sold  to  the  Public 
Service  Company  of  Colorado. 

1.  This  notice  also  consists  of  the 
following  standard  pamgraphs:  A5,  A7, 
A9,  AlO,  B,  C.  and  D2. 

7  a.  Type  of  Application:  Request  for 
an  Extension  of  Term  of  License. 

b.  Project  No.:  2543-012. 


c.  Date  Filed:  September  26, 1985. 

d.  Applicant:  The  Montana  Power 
Company. 

e.  Name  of  Project:  Milllown  Dam 
Hydroelectric  Project. 

f.  Location:  On  the  Clark  Fork  River, 
near  Milltown.  Missoula  County, 
Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  G.  Howard  Van 
Noy.  40  East  Broadway,  Butte.  MT 
59701,  (406)  723-5421. 

i.  FERC  Contact:  Ed  Melisky,  (202) 
376-9255. 

j.  Comment  Date:  September  16. 1988. 

k.  Description  of  Request:  In  an 
application  for  amendment  of  license 
filed  with  the  Commission  on  September 
26, 1985,  the  Montana  Power  Company 
(licensee)  requested  that  the 
Commission  extend  the  term  of  the 
license  for  the  Milltown  Dam 
Hydroelectric  Project.  The  license, 
which  was  issued  on  June  3, 1968,  had  a 
termination  date  of  December  31, 1993. 
The  licensee  requests  that  the 
Commission  change  that  termination 
date  to  December  31,  2015.  This  notice  is 
being  issued  to  inform  interested  parties 
that  the  Commission  will  now  consider 
the  licensee's  request  to  extend  the  term 
of  the  license. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C,  & 
D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10081-000. 

c.  Date  Filed:  September  12. 1986. 

d.  Applicant:  County  of  Tuolumne  and 
Turlock  Irrigation  District. 

e.  Name  of  Project:  Clavey  River 
Project. 

f.  Location:  On  the  Clavey  River,  near 
the  town  of  Sonora,  within  the 
Stanislaus  National  Forest,  in  Tuolumne 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  John  S. 
Mills,  Ptoject  Director,  Tuolumne 
County  Administration  Center,  2  South 
Green  Street,  Sonora,  CA  95370,  (209) 
533-5700. 

i.  FERC  Contact:  Thomas  Dean.  (202) 
376-9562. 

j.  Comment  Date:  September  30. 1988. 

k.  Competing  Application:  Project  No. 
9990-000,  Date  Filed:  May  9, 1986. 

1.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  400-foot- 
high.  1,500-foot-long  dam  with  a  crest 
elevation  of  4,390  feet  msl:  (2)  a 
reservoir  with  a  gross  storage  capacity 
of  90,000  acre-feet  and  a  surface  area  of 
600  acres  at  elevation  4,370  feet  msl:  (3) 
a  100-foot-high,  300-foot-long 
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reregulating  dam  with  a  crest  elevation 
of  1,390  feet  msl;  (4)  a  reregulating 
reservoir  with  a  gross  storage  capacity 
of  400  acre-feet  and  a  surface  area  of  12 
acres  at  elevation  1,370  feet  msl  (5)  a  15- 
foot-high,  100-foot-Iong  Hull  Creek 
diversion  dam  with  a  crest  elevation  of 
4,400  feet  msl:  (6)  a  15-foot-high,  200- 
foot-long  Reed  Creek  diversion  dam 
with  a  crest  elevation  of  4.900  feel  msl; 
(7)  an  B-foot-diameter,  0.7-mile-long  Hull 
Creek  diversion  tunnel;  (8)  an  8-foot- 
diameter,  1-mile-long  Reed  Creek 
diversion  tunnel;  (9)  an  ll-foot-diameter, 
46,000-foot-long  unlined  penstock;  (10)  a 
9-foot-diameter  8.600-foot-long  lined 
penstock;  (11)  a  powerhouse  containing 
2  generating  units  with  a  combined 
capacity  of  120  MW  operating  under  a 
head  of  3.000  feet;  and  (12)  a  45-mile- 
long,  230-kV  transmission  line. 

The  applicant  estimates  the  average 
annual  energy  production  to  be  300 
GWh.  The  approximate  cost  of  the 
studies  under  the  permit  would  be 
$1,200,000. 

m.  Purpose  of  Project  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  facility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AlO, 
B  &  C. 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  1473-004. 

c.  Date  Filed:  April  29, 1988. 

d.  Applicant:  Montana  Power 
Company  (Licensee)  and  Granite 
County,  Montana  (Transferee). 

e.  Name  of  Project:  Flint  Creek. 

f.  Location:  At  Georgetown  Lake 
within  the  Deerlodge  National  Forest 
near  Anaconda  in  Deer  Lodge  and 
Granite  Counties,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Larry 
Thompson,  40  East  Broadway  Street, 
Butte.  MT  59701,  (406)  723-5421. 

i.  FERC  Contact:  Julie  Bernt.  (202)  37&- 
1936. 

j.  Comment  Date:  September  19. 1988. 

k.  Description  of  Project:  The  original 
Flint  Creek  development  was  started  in 
1890  and  full-time  operation  was  begun 
by  the  Montana  Water,  Electric  Power 
and  Mining  Company  in  1901.  On 
January  25, 1940.  Montana  Power 
Company  received  a  license  to  operate 
the  project.  Montana  Power  Company 
proposes  to  transfer  the  license  to 
Granite  County.  Montana,  and  is  not 
interested  in  obtaining  a  new  license  for 
the  site. 

The  licensee  certifies  that  it  has  fully 
complied  with  the  terms  and  conditions 
of  its  license  and  obligates  itself  to  pay 
all  annual  charges  accrued  under  the 


license  to  the  date  of  transfer.  The 
transferee  accepts  all  the  terms  and 
conditions  of  the  license  and  agrees  to 
be  bound  thereby  to  the  same  extent  as 
though  it  were  the  original  licensee. 
1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 
(except  for  notice  of  intent  to  file 
competing  appUcations  and  competing 
application  filings  which  are  not 
applicable  to  transfer  of  license 
applications). 

a.  Type  of  Application:  Amendment  to 
License. 

b.  Project  No.:  2508-000. 

c.  Date  Filed:  March  15, 1988. 

d.  Applicant:  City  of  Norwich 
Department  of  Public  Utilities. 

e.  Name  of  Project:  Tenth  Street 
Station. 

f.  Location:  New  London  County. 
Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact: 

Mr.  Richard  DesRoches,  City  of  Norwich 
Department  of  Public  Utilities,  34 
Court  House  Service,  Norwich,  CT 
06360,  (203)  887-2555 

Mary  A.  Heckman,  P.C.,  Lielbriedis, 
Miller,  Balis,  ONeill.  1101  14th  Street, 
NW.,  Suite  1400,  Washington,  DC 
20001,  (202)  789-1450 

l.FERC  Contact:  Mr.  John  P.  Warner. 
(202)  376-9045. 

j.  Comment  Date:  September  16,  1988. 

k.  Description  of  Project:  The  City  of 
Norwich  Department  of  Public  Utilities 
(licensee)  proposed  to  amend  the  license 
to  extend  the  term  of  the  license  for  20 
years,  until  April  1,  2012. 

I.  Purpose  of  Project:  The  proposed 
license  term  extension  would  allow  for 
the  funding  of  upstream  and 
downstream  fish  passage  facilities,  and 
the  release  of  a  250  cubic  feet  per 
second  minimum  bypass  flow  from  the 
Greenville  Dam  Project.  FERC  No.  2441. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
and  D2. 

11  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10618-000. 

c.  Date  Filed:  June  16. 1988. 

d.  Applicant  Monterey  County  Flood 
Control  and  Water  Conservation 
District. 

e.  Name  of  Project  San  Antonio 
Hydroelectric  Project. 

f.  Location:  On  the  San  Antonio  River 
in  Monterey  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  William  F. 
Hurst,  Monterey  County  Flood  Control 
and  Waterr  Conservation  District,  855 


East  Laurel  Drive,  Building  G,  Salinas, 
California  93905,  (408)  424-0866. 

i.  FERC  Contact  Nanzo  Coley,  (202) 
376-9416. 

j.  Comment  Dale:  Septermber  28, 1988. 

k.  Competing  Application:  Project  No. 
10381-000.  Date  Filed:  April  24.  1988. 
Due  Date:  September  28, 1988. 

I.  Description  of  Project  The  existing 
San  Antonio  dam  is  owned  by  the 
applicant.  The  proposed  project  would 
consist  of:  (1)  An  existing  dam  tht  is  217 
feet  high  and  1,470  feet  long:  (2)  an 
exiting  reservoir  with  a  surface  area  of 
5,720  acres  and  a  storage  capacity  of 
325,000  acre-feet  at  elevation  780  feet 
m.s.l.;  (3)  an  existing  24-foot-diameter  by 
1,300-foot-long  penstock;  (4)  a  proposed 
48-foot-diameter  by  150-foot-long 
penstock;  (5)  a  proposed  powerhouse 
containing  three  generating  units  rated 
at  500  KW  each;  (6)  a  proposed  20-foot- 
wide  by  30-foot-long  tailrace:  (7)  a 
proposed  21  KV  transmission  line;  and 
(8)  appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  is  4.000.000  KWH.  The  applicant 
estimates  that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $80,000. 

m.  Purpose  of  Project  Energy 
produced  at  the  project  would  be  sold  to 
Pacific  Power  and  Electric  Company. 

n.  This  notice  also  consists  of  the 
following  standard  Paragraphs:  A8,  A9, 
AlO,  B.  C,  and  02. 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10625-000. 

c.  Date  Filed:  July  11, 1988. 

d.  Applicant  Kittitas  Reclamation 
District. 

e.  Name  of  Project:  Taneum  Chute 
Hydroelectric. 

f.  Location:  At  the  Taneum  Chute  on 
U.S.  Bureau  of  Reclamation  land  in 
Kittitas  County.  Washington.  T19N, 
R17E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact  Mr.  LeMoyne  C. 
Henderson,  Kittitas  Reclamation 
District,  P.O.  Box  276,  Ellensburg,  WA 
98926.  (509)  925-6158. 

i.  FERC  Contact  Mr.  James  Hunter, 
(202)  376-1943. 

j.  Comment  Date:  October  5. 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  intake  at  elevation  2.109  feet  on  the 
South  Branch  Canal;  (2)  a  42-inch- 
diameter.  1,300-foot-long  steel  penstock; 
(3)  a  24-foot-wide.  40-foot-long  metal 
powerhouse  adjacent  to  the  Taneum 
Chute  stilling  basin,  containing  4 
identical  generating  units  with  a  total 
rated  capacity  of  760  kW,  producing  an 
average  annual  output  of  1.86  GWH;  (4) 
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u  tuilrace  discharging  into  the  stilling 
basin  at  elevation  1.905  feet;  and  (5)  a 
1.500-fool-long.  33-kV  transmission  line 
connecting  to  the  existing  Puget  Power 
transmission  system.  The  estimated  cost 
of  permit  activities  is  $18,500. 

1.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  Paragraphs:  A5.  A7. 
A9.  A10,  B.  C.  and  D2. 

Standard  Paragraphs 

A3.  Development  Application — Any 
quiilified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  fl)  and  |9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  fur 


filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  intitial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice.  A  competing  license 
application  must  conform  with  18  CFR  . 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  f*ractice 
and  Procedure,  18  CFR  385.2ia  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPLICATION". 
"PROTEST'.  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 


and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  DC  2042&  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Acting  Director,  Division  of 
Project  Review,  Federal  Energy 
Regulatory  Commission.  Room  203-RB, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  speciHed  in  the 
particular  application. 

D2.  Agency  Comments — ^Federal. 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  lime 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Duted:  August  B.  1988. 

Washington.  DC. 
Lois  D.  CashcU. 
Acting  Secretary. 
|FR  Doc.  88-18148  Filed  8-10-88;  8:45  am) 

BUJJNG  CODE  MIT-Ot-M 


[Docket  Nos.  ES88-49-000  et  al.] 

Electric  Rate,  SmaN  Power  Production, 
and  Interlocking  Directorate  Filings; 
Centel  Corp>  et  aL 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Centel  Corporatioii 

(Docket  No.  ES88-49-0001 
August  5. 1988. 

Take  notice  that  on  August  1. 1988, 
Centel  Corporation  filed  an  application 
with  the  Federal  Energy  Regulatory 
Commission,  pursuant  to  Section  204  of 
the  Federal  Power  Act,  seeking  authority 
to  extend  to  not  later  than  December  31. 
1991,  the  final  maturity  date  of  shori- 
term  indebtedness  to  be  issued  not  later 
than  December  31, 1990,  in  an  aggregate 
principal  amount  at  any  one  time 
outstanding  of  $750  million. 

Comment  date:  August  15, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  LUZ  Solar  Partners  VIII.  Ltd. 

IDockol  No.  QF88-470-000I 
August  &  1988. 

On  July  26, 1988.  LUZ  Solar  Partners 
Vlll,  Ltd.  (Applicant),  a  California 
Limited  Partnership,  c/o  LUZ 


30332 


Federal  Register  /  Vol.  53.  No.  155  /  Thursday.  August  11.  1988  /  Notices 


Engineering  Corporation,  General 
Partner,  924  Westwood  Boulevard,  Suite 
1000.  Westwood.  California  90024 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility 
will  be  located  approximately  12  miles 
due  east  of  Kramer  Junction,  California, 
25  miles  west-northwest  of  Barstow, 
California,  and  six  miles  north  of 
California  Highway  58.  on  Harper  Lake 
Road.  The  facility  will  consist  of  a  solar 
collector  field,  a  solar-fired  preheater/ 
steam  generator,  a  solar-fired 
superheater,  a  solar-fired  reheat  unit,  a 
separate  natural  gas-fired  auxiliary 
boiler,  a  natural  gas-fired  heat  transfer 
fluid  heater  and  a  single  inlet  steam 
turbine  generator.  The  primary  energy 
source  will  be  solar  energy.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  80  MW.  Potomac 
Capital  Investment  Corporation,  a 
wholly-owned  subsidiary  of  Potomac 
Electric  Power  Company,  an  electric 
utility  and  subsidiary  of  CP  National 
Corporation,  also  an  electric  utility  will 
have  equity  interests  in  the  facility. 
Installation  of  the  facility  is  expected  to 
commence  in  March  1989. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  LUZ  Solar  Partners  IX,  Ltd. 

[Docket  No.  QF88-472-0001 
August  8. 1988. 

On  July  26, 1988,  LUZ  Solar  Partners 
IX,  Ltd.  (Applicant),  a  California  Limited 
Partnership,  c/o  LUZ  Engineering 
Corporation,  General  Partner,  924 
Westwood  Boulevard.  Suite  1000. 
Westwood.  California  90024  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  approximately  12  miles 
due  east  of  Kramer  Junction.  California, 
25  miles  west-northwest  of  Barstow, 
California,  and  six  miles  north  of 
California  Highway  58,  on  Harper  Lake 
Road.  The  facility  will  consist  of  a  solar 
collector  field,  a  solar-fired  preheater/ 
steam  generator,  a  solar-fired 
superheater,  a  solar-fired  reheat  unit,  a 
separate  natural  gas-fired  auxiliary 
boiler,  a  natural  gas-fired  heat  transfer 
fiuid  heater  and  a  single  inlet  steam 


turbine  generator.  The  primary  energy 
source  will  be  solar  energy.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  80  MW.  Potomac 
Capital  Investment  Corporation,  a 
wholly-owned  subsidiary  of  Potomac 
Electric  Power  Company,  an  electric 
utility  and  subsidiary  of  CP  National 
Corporation,  also  an  electric  utility  will 
have  equity  interests  in  the  facility. 
Installation  of  the  facility  is  expected  to 
commence  in  Fall  1989. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Tamal  Suffolk  North 

(Docket  No.  QF88-^64-0001 
August  8, 1988. 

On  July  26, 1988,  Tamal  Suffolk  North 
(Applicant),  of  Tamal  Suffolk  North,  80 
E.  Sir  Francis  Drake  Blvd..  Suite  2A. 
Larkspur,  CA  94939  submitted  for  filing 
an  application  for  certificafion  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  at  366  Sheep  Pasture 
Road,  Port  Jefferson  Station,  New  York, 
New  York  11777.  The  facility  will  consist 
of  internal  combustion  engines  fueled  by 
low  Btu  gas  derived  from  wood  waste. 
The  electric  power  production  capacity 
will  be  14  megawatts.  Natural  gas  and 
diesel  oil  will  be  used  for  startup  and 
backup  operations  and  as  pilot  fuel. 

Comment  date:  Thirty  days  from 
publfcation  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  LUZ  Solar  Partners  X.  Ltd. 

[Docket  No.  QF88-469-000| 
August  8. 1988. 

On  July  26, 1988,  LUZ  Solar  Partners 
X,  Ltd.  (Applicant),  a  California  Limited 
Partnership,  c/o  LUZ  Engineering 
Corporation.  General  Partner,  924 
Westwood  Boulevard,  Suite  1000, 
Westwood,  California  90024  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  approximately  12  miles 
due  east  of  Kramer  Junction,  California, 
25  miles  west-northwest  of  Barstow, 
California,  and  six  miles  north  of 
California  Highway  58,  on  Harper  Lake 
Road.  The  facility  will  consist  of  a  solar 
collector  field,  a  solar-fired  preheater/ 


steam  generator,  a  solar-fired 
superheater,  a  solar-fired  reheat  unit,  a 
separate  natural  gas-fired  auxiliary 
boiler,  a  natural  gas-fired  heat  transfer 
fluid  heater  and  a  single  inlet  steam 
turbine  generator.  The  primary  energy 
source  will  be  solar  energy.  The  net 
electic  power  production  capacity  of  the 
facility  will  be  80  MW.  Potomac  Capital 
Investment  Corporation,  a  wholly- 
owned  subsidiary  of  Potomac  Electric 
Power  Company,  an  electric  utility  and 
subsidiary  of  CP  National  Corporation, 
also  an  electric  utility  will  have  equity 
interests  in  the  facility.  Installation  of 
the  facility  is  expected  to  commence  in 
Fall  1990. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  LUZ  Solar  Partners  XI,  Ltd. 

[Docket  No.  QF88-468-000| 
August  8. 1988. 

On  July  26. 1988.  LUZ  Solar  Partners 
XI,  Ltd.  (Applicant),  a  California  Limited 
Partnership,  c/o  LUZ  Engineering 
Corporation.  General  Partner,  924 
Westwood  Boulevard.  Suite  1000, 
Westwood,  California  90024  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  approximately  12  miles 
due  east  of  Kramer  Junction.  California, 
25  miles  west-northwest  of  Barstow. 
California,  and  six  miles  north  of 
California  Highway  58,  on  Harper  Lake 
Road.  The  facility  will  consist  of  a  solar 
collector  field,  a  solar-fired  preheater/ 
steam  generator,  a  solar-fired 
superheater,  a  solar-fired  reheat  unit,  a 
separate  natural  gas-fired  auxiliary 
boiler,  a  natural  gas-fired  heat  transfer 
fiuid  heater  and  a  single  inlet  steam 
turbine  generator.  The  prima'-y  energy 
source  will  be  solar  energy.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  80  MW.  Potomac 
Capital  Investment  Corporation,  a 
wholly-owned  subsidiary  of  Potomac 
Electric  Power  Company,  an  electric 
utility  and  subsidiary  of  CP  National 
Corporation,  also  an  electic  utility  will 
have  equity  interests  in  the  facility. 
Installation  of  the  facility  is  expected  to 
commence  in  Fall  1991. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Federal  Register  /  Vol.  53.  No.  155  /  Thursday.  August  11.  1988  /  Notices 


30333 


7.  LUZ  Solar  Partners  XII.  Ltd. 

(Docket  No.  QF88-471-000) 
August  8. 1988. 

On  July  26. 1988.  LUZ  Solar  Partners 
Xll.  Ltd.  (Applicant),  a  California 
Limited  Partnership,  c/o  LUZ 
Engineering  Corporation.  General 
Partner.  924  Westwood  Boulevard.  Suite 
1000,  Westwood.  California  90024 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  fding. 

The  small  power  production  facility 
will  be  located  approximately  12  miles 
due  east  of  Kramer  Junction.  California. 
25  miles  west-northwest  of  Barstow, 
California,  and  six  miles  north  of 
California  Highway  58,  on  Harper  Lake 
Road.  The  facility  will  consist  of  a  solar 
collector  field,  a  solar-fired  preheater/ 
steam  generator,  a  solar-fired 
superheater,  a  solar-fired  reheat  unit,  a 
separate  natural  gas-fired  auxiliary 
boiler,  a  natural  gas-fired  heat  transfer 
fluid  heater  and  a  single  inlet  steam 
turbine  generator.  The  primary  energy 
source  will  be  solar  energy.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  80  MW.  Potomac 
Capital  Investment  Corporation,  a 
wholly-owned  subsidiary  of  Potomac 
Electric  Power  Company,  an  electric 
utility  and  subsidiary  of  CP  National 
Corporation,  also  an  electric  utility  will 
have  equity  interests  in  the  facility. 
Installation  of  the  facility  is  expected  to 
commence  in  Fall  1992. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Toledo  Edison  Company 

(Docket  No.  ER88-541-000) 
August  8, 1988. 

Take  notice  that  on  July  29, 1988, 
Toledo  Edison  Company  (Toledo 
Edison)  tendered  for  filing  the  Fifth 
Adendum  to  the  Municipal  Resale 
Service  Rate  Agreement  between 
Toledo  Edison  and  American  Municipal 
Power-Ohio,  Inc.  (AMP-Ohio).  Toledo 
Edison  states  that  the  Fifth  Addendum 
to  the  Municipal  Resale  Service  Rate 
Agreement  provides  for  an  increase  in 
charges  to  AMP-Ohio  of  approximately 
$464,000  annually. 

Toledo  Edison  states  that  such 
increase  is  consistent  with  the 
provisions  of  the  Municipal  Resale 
Service  Rate  Agreement  and  has  been 
agreed  upon  by  AMP-Ohio.  Toledo 
Edison  requests  waiver  of  the 
Commission's  regulations  in  order  to 


permit  the  proposed  rate  increase  to 
become  effective  on  July  1, 1988. 

Comment  date:  August  22. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Ohio  Edison  Company 

(Docket  No.  ER88-544-000J 
August  8.  1988. 

Take  notice  that  on  August  1, 1988. 
Ohio  Edison  Company  (Ohio  Edison) 
tendered  for  filing  proposed  rates  for 
Full  or  Partial  Requirements  Service  to 
twenty-one  municipal  wholesale 
customers  or  to  American  Municipal 
Power-Ohio.  Inc.  (AMP-Ohio)  on  their 
behalf,  said  customers  currently  taking 
service  through  American  Municipal 
Power-Ohio,  Inc.  (AMP-Ohio)  under 
FERC  Rate  Schedule  No.  150.  Ohio 
Edison  also  proposes  a  separate  rate  for 
Transmission  Service  to  AMP-Ohio  to 
replace  Amendment  No.  2  to  the  Energy 
Supply  Agreement.  This  filing  is 
pursuant  to  Article  III  of  the  Settlement 
Agreement  among  the  Company.  AMP- 
Ohio.  and  the  municipal  wholesale 
customers  of  Ohio  Edison  (WCOE),  as 
approved  by  the  Commission  on  March 
23, 1984  in  Case  No.  ER80-454.  et  al..  26 
FERC  Sec.  61.359,  as  interpreted  by  the 
Commission  Order  of  May  26, 1988  in 
Docket  No.  ER88-329-000,  43  FERC 
I  61,316. 

Ohio  Edison  states  that  the  proposed 
changes  would  result  in  increased 
revenues  of  $18.2  million  for  Partial 
Requirements  Service  to  jurisdictional 
customers  based  upon  data  for  the 
twelve  month  period  ending  December 
31, 1988  as  filed  herein.  The  proposed 
rate  for  third  party  Transmission  Service 
results  in  decrease  of  $13,039  for  the 
same  time  period. 

Ohio  Edison  proposed  an  effective 
date  of  October  1, 1988. 

Ohio  Edison  further  states  that  the 
reason  for  the  proposed  increase  is  that 
rates  for  service  to  AMP-Ohio  on  behalf 
of  municipal  wholesale  customers  are 
no  longer  just  and  reasonable,  being 
below  the  cost  of  providing  service  to 
these  customers,  inadequate  to  provide 
a  basis  for  attracting  capital  on 
reasonable  terms,  and  inadequate  to 
provide  a  return  on  new  generating 
facilities  added  in  part  of  serve 
wholesale  customers. 

According  to  Ohio  Edison,  copies  of 
the  filing  were  served  on  the  Company's 
jurisdictional  customers  affected  by  the 
proposed  changes  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  August  22, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER88-542-O0OI 
August  8, 1988. 

Take  notice  that  on  July  29. 1988, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Letter  of 
Principles  between  PNM  and  Western 
Area  Power  Administration  (Western) 
modifying  two  transmission  service 
contracts  between  PNM  and  Western 
entered  into  respectively  in  1962  and 
1978.  These  two  transmission  service 
contracts  are  also  tendered  for  filing,  as 
are  certain  letter  agreements  entered 
into  by  PNM  and  Western  in  connection 
with  such  transmission  service 
contracts.  Under  the  Letter  of  Principles. 
Western  will  provide  50  MW  of  firm 
transmission  service  for  PNM  between 
the  Westwing  and  Four  Comers  points 
of  interconnection.  The  Letter  of 
Principles  also  increases  the  rate  for 
firm  transmission  service  Western  pays 
PNM  to  $3.00/kw-month  (as  reduced  by 
certain  agreed  modifications),  and 
allows  PNM  to  provide  additional  firm 
transmission  service  for  Western  on  a 
seasonal  basis. 

PNM  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Letter  of  Principles,  the  two 
transmission  contracts  and  the 
associated  letter  agreements  to  become 
effective  upon  their  respective  effective 
dates  as  agreed  to  by  the  parties. 

Copies  of  the  filing  have  been  served 
upon  Western  and  the  New  Mexico 
Public  Service  Commission. 

Comment  date:  August  22, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER8&-545-000] 
August  8, 1988. 

Take  notice  that  on  August  1. 1988. 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  proposed 
changes  in  its  Rate  Schedule  FERC  Nos. 
28.  32.  45.  50.  51.  54.  56.  57.  58.  63.  69.  70. 
71,  79,  86,  88,  90,  and  61  applicable  to  the 
Boroughs  of  Watsontown,  Duncannon, 
Blakely,  Weatherly.  Schuylkill  Haven, 
Perkasie.  St.  Clair.  Catawissa.  Ephrata, 
Lehighton,  Hatfield.  Mifflinbum. 
Quakertown,  Kutztown,  Olyphant, 
Lansdale,  and  to  Sullivan  County  REA 
and  Citizens'  Electric  Company  of 
Lewisburg,  respectively.  The  proposed 
changes  would  increase  revenues  from 
jurisdictional  sales  and  service  by 
$3,498,829  or  9.7%,  based  on  the  12- 
month  period  ending  December  31. 1988. 

The  proposed  increase  is  required  by 
the  increase  in  the  cost  of  providing 
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service  to  said  jurisdictional  customers 
which  PP&L  has  experienced  since  the 
base  rates  of  these  customers  became 
effective  on  January  1. 1988.  These  base 
rates  became  apphcable  to  Sullivan 
County  REA  on  February  4, 1986. 

Copies  of  the  filing  were  served  upon 
PP&Ls  jurisdictional  customers  named 
above  and  upon  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  August  22, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Arkansas  Power  and  Light  Company 

(Docicel  No.  ER88-546-000] 
August  8, 1988. 

Take  notice  that  on  August  1. 1988, 
Arkansas  Power  and  Light  Company 
(Company)  tendered  for  filing  revised 
Rate  Schedule  M33A  for  the  period 
beginning  September  1, 1988. 

The  Company  states  that  Rate 
Schedule  M33A  requires  the  filing  of 
annual  revision  to  reflect  the  true-up  to 
actual  costs  for  the  preceding  year  and 
also  to  reflect  estimated  charges  for  the 
period  beginning  September  1  of  the 
current  year. 

Copies  of  this  filing  have  been  sent  to 
the  wholesale  customer  affected  by  the 
filing  and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  August  22. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Service  Company  of  New 
Me.xico      ^ 

(Docket  No.  ER80-543-0001 
August  8, 1908. 

Take  notice  that  on  July  29, 1988, 
Public  Service  Company  of  Now  Me.xico 
(PNM)  tendered  for  filing  a 
Transmission  Principles  Letter  of 
Agreement  between  PNM  and  El  Paso 
Electric  Company  (EPE).  The  Letter 
Agreement  amends  Ser\  ice  Schedule  G 
to  the  PNM-EPE  Interconnection 
Agreement,  and  provides  that  until  the 
earlier  of  the  end  of  1990  or  the  in- 
senicc  date  of  a  planned  transmission 
line,  PNM  will  make  available  to  EPE  up 
to  100  MW  of  firm  transmission  scr\  ice 
and  up  to  72  MW  of  supplemental 
transmission  service. 

Copies  of  the  filing  have  been  served 
upon  EPE  and  the  New  Mexico  Public 
Service  Commission. 

Comment  date:  August  22, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  88-18197  Filed  8-10-68;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  Nos.  CP8S-586-000  et  al.] 

Natural  Gas  Certificate  Filings;  ANR 
Pipeline  Co.  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  ANR  Pipeline  company 

[Docket  No.  CP83-Oe6-000| 
August  4. 1988. 

Take  notice  that  on  July  15. 1988,  ANR 
Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CP8&-586-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  ANR  to  provide  firm  natural 
gas  sales  service  to  the  City  of 
Havensville,  Kansas  (Havensville).  a 
new  customer,  and  incident  thereto  to 
construct  and  operate  certain  faciUties 
necessary  to  provide  such  service,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  states  that  the  firm  sales  service 
to  Havensville,  of  200  dt  of  contract 
demand  and  15,000  dt  of  annual  contract 
quantity,  would  be  rendered  by  ANR 
under  its  Rate  Schedule  SCS-1  and  that 
the  agreement  would  take  effect  upon 
the  date  of  first  delivery,  the  primary 
period  ending  October  31,  2003.  ANR 
states  further  that,  in  order  to 
accomplish  the  delivery  of  natural  gas  to 
Havensville,  it  would  construct  and 
operate  the  measurement  facilities 
within  the  boundaries  of  the  previously 
certificated  Havensville  Compressor 
Station  facilities  located  in 
Pottawatomie,  Kansas,  Cost  of  these 
facihtics  is  estimated  at  S68.440,  it  is 
stated. 


Comment  date:  August  25, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 

[Docket  No.  CP8-627-000) 

August  4, 1968. 

Take  notice  that  on  July  25, 1988. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corporation 
(Northern)  1400  Smith  Street.  P.O.  Box 
1188.  Houston.  Texas  77251-1188,  filed 
in  Docket  No.  CP88-627-000,  a  prior 
notice  request  pursuant  to  Sections 
157.205  and  284.223  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  for  Riata  Energy 
(Riata),  a  producer  of  natural  gas,  under 
the  certificate  issued  in  Docket  No. 
CP86-435-000,  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  transport  up  to 
700  MMBtu  of  natural  gas  per  day. 
pursuant  to  a  July  8, 1988,  agreement 
between  Northern  and  Riata.  Northern 
would  provide  the  service  to  Riata  under 
the  provisions  of  its  Rate  Schedule  IT-1, 
it  is  indicated.  Northern  states  that  the 
average  and  annual  quantities  would  be 
525  MMBtu  and  255,500  MMBtu. 
respectively. 

Comment  date:  September  19. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  High  Island  Offshore  System 

[Docket  No.  CP75-104-054) 
August  4.  1988. 

Take  notice  that  on  July  21, 1988,  High 
Island  Offshore  System  (HIOS),  500 
Renaissance  Center,  Detroit,  Michigan 
48243.  filed  a  pefition  to  amend  in 
Docket  No.  CP75-104-054  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  to 
amend  the  certificate  of  public 
convenience  and  necessity  issued  in 
Docket  No.  CP75-104  so  as  to  delete  the 
biennial  cost-of-service  study  condition 
set  forth  therein,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

On  November  29. 1976,  HIOS  filed  its 
schedule  of  proposed  permanent 
transporation  rates  pursuant  to  Ordering 
Paragraph  (A)  of  the  Commission's 
Order  on  Rehearing  issued  on  July  30, 
1976.  in  Docket  No.  CP75-104.  In  that 
filing  HIOS  proposed,  inter  alia,  an 
"interim"  transportation  rate  to  be 
effective  during  the  build-up  period. 
Following  a  series  of  informal 
conferences  the  Commission  Staff 
concuded  that  an  "interim"  rate  for 
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HIOS  would  comport  with  the  pubic 
interest  if  subjected  to  several  terms  and 
conditions,  one  of  which  was  that  HIOS 
would  submit  a  cost-of-service  study 
every  two  years  to  justify  the 
continuance  of  its  then  effective  rates  or 
to  provide  a  basis  for  an  increase  or 
decrease  in  such  rates  as  justified  by  the 
cost-of-service 

On  December  6, 1977,  the  Commission 
issued  an  order  approving  the  HIOS 
"interim"  rate  for  which  HIOS  filed  a 
petition  to  amend  the  original  certificate 
on  Augut  10. 1977,  upon  the  condition 
that  HIOS  file  a  cost-of-service  study 
every  two  years.  The  biennial  rate 
provision,  as  thus  imposed,  has  never 
been  changed. 

HIOS  states  that  the  Commission  has 
never  legally  justified  the  imposition  of 
the  biennial  rate  review  condition  on 
HIOS  and  therefore  it  appears  that,  if 
not  illegal,  it  is  certainly  discriminatory 
when  compared  to  more  recent 
decisions  of  the  Commission  which  have 
either  provided  for  a  single  two-year 
review  or  a  review  every  three  years. 

Comment  date:  August  25, 1988.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Natural  Gas  Pipeline  Company  of 
America 

jDocket  Nos.  CP88-291-003  and  RP88-209- 
001) 

August  4,  1988. 

Take  notice  that  on  July  29, 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  submitted 
Second  Revised  Sheet  No.  24,  Original 
Sheet  No.  24A  and  First  Revised  Sheet 
No.  25  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  lA.  The 
proposed  tariff  sheets  specify 
procedures  to  be  followed  in 
determining  whether  capacity  is 
available  to  grant  requests  for  firm 
transportation.  This  filing  is  not 
intended  to  affect  any  requests  for  firm 
capacity  granted  prior  to  the  effective 
date  thereof. 

Natural  states  that  this  filing  is  being 
tendered  pursuant  to  the  terms  of  a 
Revised  Addendum,  filed  on  June  23, 
1988.  as  an  agreed  supplement 
modifying  the  Stipulation  and 
Agreement  (Settlement)  that  was  filed  in 
Docket  No.  CP88-291  on  May  19, 1988. 
Natural  states  further  that  this  filing  will 
be  void  and  of  no  effect  unless  a  Gas 
Supply  Charge  is  implemented  pursuant 
to  that  Settlement. 

Natural  requests  the  consolidation  of 
the  instant  filing  with  its  section  4 
proceeding  at  Docket  No.  RP88-209  and 
permission  to  supplement  its  Statement 


P  in  support  hereof.  Natural  further 
requests  any  required  waivers  of  the 
Commission's  Regulations  to  allow  the 
tendered  tariff  sheets  to  become 
effective  on  the  first  day  of  the  month 
succeeding  the  first  date  on  which  both 
of  the  following  have  occurred:  (i)  A  Gas 
Supply  Charge  has  been  implemented 
pursuant  to  the  Settlement;  and  (ii)  the 
Commission  has  issued  a  final  order 
approving  the  rates  in  the  consolidated 
proceeding. 

Natural  states  that  a  copy  of  its  filing 
has  been  mailed  to  its  jurisdictional 
customers,  interested  state  regulatory 
agencies  and  all  parties  on  the  official 
service  list  in  Docket  Nos.  CP88-291  and 
RP88-209. 

Comments  date:  August  11. 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice 

5.  Questar  Pipeline  Company 

[Docket  No.  CP88-^5O-00O] 
August  4, 1988. 

Take  notice  that  on  August  1, 1988.  as 
supplemented  on  August  3, 1988, 
Questar  Pipeline  Company  (Questar),  79 
South  State  Street.  Salt  Lake  City,  Utah, 
84147,  filed  an  application  in  Docket  No. 
CP88-650-000  authorizing  the 
transportation  of  natural  gas  pursuant  to 
§  284.221  of  the  Commission's 
Regulations,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Questar  states  that  it  comply  with  the 
conditions  set  forth  in  paragraph  (c)  of 
§  284.221  of  the  Commission's 
Regulations. 

Questar  indicates  that  until  October  1, 
1988,  it  would  use  the  rates  established 
in  Questar's  competed  rate  proceeding 
in  Docket  No.  RP86-7.  Questar  states 
that  on  that  date,  rates  and  charges  and 
appropriate  units  of  service  proposed  in 
Docket  No.  RP8&-93-000  would  be  used 
pending  the  outcome  of  that  proceeding. 
Questar  also  indicates  it  would  perform 
its  open-access  transportation  service 
pursuant  to  the  terms  and  conditions 
established  in  Docket  Nos.  RP86-87-000 
and  RP86-87-001.  proceedings  Questar 
indicates  that  are  still  pending  before 
the  Commission. 

Comment  date:  August  19, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

6.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-596-^XX)) 
August  5. 1988. 

Take  notice  that  on  July  20, 1988, 
Tennessee  Gas  Pipeline  Company 
(Applicant),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP88- 


596-000  a  request  pursuant  to  §§  157  205 
and  284.223  of  the  Commission's 
Regulations  for  authorization  to  provide 
a  transportation  service  for  Texaco 
Marketing.  Inc.  (Texaco),  a  marketer, 
under  Applicant's  blanket  certificate 
issued  in  Docket  No.  CP87-115-000  on 
June  18, 1987,  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  out  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated  June  22, 
1988,  and  an  amendment  dated  June  24. 
1988,  it  proposes  to  transport  natural  gas 
for  Texaco  from  various  receipt  points 
located  in  offshore  Louisiana  and  in  the 
States  of  Louisiana  and  Texas  to  various 
delivery  points  off  Tennessee's  system 
located  in  multiple  states. 

The  Applicant  further  states  that  the 
peak  day  quantities  would  be  80.000 
dekatherms.  average  daily  quantities 
2,000  dekaferms,  and  annual  quantities 
would  be  730,000  dekatherms.  Service 
under  §  284.223(a)  commenced  June  26. 
1988.  as  reported  in  Docket  No.  ST88- 
4706  (filed  July  14, 1988). 

Comment  date:  September  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  High  Island  Offshore  System 

(Docket  No.  CP88-621-O00) 
August  5, 1988. 

Take  notice  that  on  July  22, 1988,  High 
Island  Offshore  System  (HIOS),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP88-621-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  requesting 
authorization  to  transport  natural  gas. 
on  an  interruptible  basis,  for  TXG  Gas 
Marketing  Company  (TXG  Marketing), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

HIOS  states  that  it  has  entered  into 
two  gas  transportation  agreements 
dated  June  21, 1988,  to  provide,  on  an 
interruptible  basis,  transportation  of  up 
to  a  maximum  daily  quantity  of  160,000 
Mcf  as  long-haul  gas  and  a  maximum 
daily  quantity  of  10,000  Mcf  as  short 
haul  gas  for  TXG  Marketing  for  a 
primary  term  of  two  years  for  each 
transportation  agreement  and  continuing 
year  to  year  thereafter.  HIOS  states  that 
the  gas  for  the  long-haul  transportation 
would  be  received  at  various  receipt 
points  located  along  HIOS  system  in  the 
High  Island  Area,  offshore  Texas.  The 
gas  for  the  short  haul  transportation  will 
be  received  at  two  (2)  receipt  points 
along  the  HIOS  system  it  is  stated.  HIOS 
proposes  to  transport  the  long-haul  gas 
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to  an  existing  interconnection  of  ANR 
Pipeline  Company  (ANR)  or  U-T 
Offshore  System  (U-TOS)  in  Block  167. 
West  Cameron  Area,  offshore  Louisiana 
or  Stingray  Pipeline  Company  in  Block 
A-330.  High  Island  Area,  offshore  Texas 
and  to  transport  the  short-haul  gas  to  an 
existing  interconnection  of  ANR  or  U- 
TOS  in  Block  167,  West  Cameron  Area, 
offshore  Louisiana. 

HIOS  proposes  to  charge  TXG 
Marketing  9.69  cents  per  Mcf  for  the 
long-haul  transportation  and  4.90  cents 
per  Mcf  for  the  short-haul  transportation 
under  its  Rate  Schedule  IT  for 
Interruptible  Transportation  Service. 

Comment  date:  August  25, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

B.  Northwest  Pipeline  Corporatioa 

[Docket  No.  CP86-578-0161 
August  5. 1988. 

Take  notice  that  on  August  1, 1988, 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing,  to  be 
a  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Second  Revised  Sheet  No.  38 
Second  Revised  Sheet  No.  39 
Third  Revised  Sheet  No.  40 
Third  Revised  Sheet  No.  41 
Third  Revised  Sheet  No.  42 
Second  Revised  Sheet  No.  211 
Second  Revised  Sheet  No.  212 
Second  Revised  Sheet  No.  213 
Second  Revised  Sheet  No.  213-A 

Northwest  states  that  these  tariff 
sheets  were  filed  for  the  purpose  of 
modifying  sections  1,  2  and  6  of 
Northwest's  Rate  Schedule  LS-1  and  the 
related  Form  of  Service  Agreement 
pursuant  to  Commission  orders  issued 
January  19  and  May  31, 1988,  as  well  as 
Northwest's  compliance  filing  of  June  10, 
1988.  Northwest  states  that  such 
revisions  will  enable  any  party  to 
contract  for  storage  service  in 
Northwest's  liquiHed  natural  gas  (LNG) 
facility  at  Plymouth.  Washington.  The 
currently  available  capacity  at  the  LNG 
facility  will  be  made  available  to  any 
party  on  a  first-come,  first-served  basis. 
Northwest  has  requested  an  effective 
date  of  September  1. 1988. 

A  copy  of  this  filing  is  being  served  on 
all  affected  customers  and  affected  state 
commissions. 

Comment  date:  August  19, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


9.  Tarpon  Transmission  Company 

[Docket  No.  CP8fr-634-4)00] 

August  5. 198a 

Take  notice  that  on  July  27. 198a 
Tarpon  Transmission  Company 
(Tarpon),  P.O.  Box  1478.  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP8&- 
634-000  a  request  pursuant  to  S9  157.205 
and  284.223  of  the  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Texican  Nattiral  Gas 
Company  (Texican),  a  marketer,  under 
its  blanket  certificate  issued  in  Docket 
No.  CP88-89-O00  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  with  the 
Commission  and  open  to  public 
inspection. 

Tarpon  states  that  it  proposes  to 
transport  natural  gas  from  points  of 
receipt  located  in  Eugene  Island  Area, 
Blocks  380  and  381,  ofTshore  Louisiana 
to  a  point  of  delivery  located  in  Block 
274  of  the  Ship  Shoal  Area,  South 
Addition,  offshore  Louisiana. 

Tarpon  further  states  that  the 
maximum  daily  and  annual  quantities 
that  it  would  transport  for  Texican 
would  be  27.800  MMBtu  equivalent  and 
1,460,000  MMBty  equivalent, 
respectively. 

Tarpon  indicates  that  in  Docket  No. 
ST88-^770-000,  filed  with  the 
Commission  on  July  18, 1988,  it  reported 
that  transportation  service  for  Texican 
commenced  July  15, 1988  under  the  120- 
day  automatic  authorization  provisions 
of  §  284.233(a). 

Comment  date:  September  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP88-^44-0001 

August  5. 1986. 

Take  notice  that  on  July  29. 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  UUnois  60148.  filed  in  Docket 
No.  CP88-644-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  on  behalf  of  Enron 
Gas  Marketing,  Inc.  (EGM),  a  marketer 
of  natural  gas,  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Natural  proposes  to  transport  on  an 
interruptible  basis  up  to  200.000  MMBtu 
of  gas  on  a  peak  day  (and  any 
additional  volumes  accepted  pursuant  to 


the  overrun  provisions  of  Natural's  Rate 
Schedule  ITS)  and  36.500.000  MMBtu  on 
an  annual  basis  for  EGM.  It  is  stated 
that  Natural  would  receive  the  gas  for 
EGM's  account  at  various  existing 
receipt  points  in  Oklahoma.  Texas, 
offshore  Texas.  Louisiana,  offshore 
Louisiana,  New  Mexico,  Kansas,  Iowa. 
Arkansas  and  Nebraska  and  would 
deliver  equivalent  amounts  of  gas  in 
Oklahoma,  Iowa,  Illinois,  Arkansas, 
Kansas,  Texas  and  Louisiana.  It  is 
asserted  that  the  transportation  service 
would  be  affected  using  existing 
facilities  and  would  not  require  any 
construction  of  additional  facilities.  It  is 
explained  that  the  service  commenced 
June  1, 1988,  under  the  automatic 
authorization  provisions  of  §  284.223  of 
the  Commission's  Regulations. 

Comment  date:  September  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP8ft-610-000j 

August  5. 1988. 

Take  notice  that  on  July  21, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
610-000  a  request  pursuant  to  §  284.223 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  North  Atlantic 
Utilities  (North  Atlantic),  a  marketer 
under  the  certificate  issued  in  Docket 
No.  CP87-115-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  or  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  June  22. 
1988,  it  proposes  to  transport  natural  gas 
for  North  Atlantic  from  various  receipt 
points  located  offshore  Louisiana  and  in 
the  States  of  Louisiana,  New  York,  and 
Texas  to  various  delivery  points  off 
Tennessee's  system  points  located  in 
multiple  states. 

Tennessee  further  states  that  the  peak 
day  quantities  would  be  10,000 
dekatherms,  the  average  daily  quantities 
would  be  203  dekatherms  and  that  the 
annual  quantities  would  be  74,095 
dekatherms.  Service  under  §  284.223(a) 
commenced  June  25. 1988  as  reported  in 
Docket  No.  ST88^709. 

Comment  date:  September  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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12.  United  Gas  Pipe  Line  Company 

IDocket  No.  CP88-633-0001 

August  5, 1988. 

Take  notice  that  on  July  27. 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  a  request  pursuant  to 
§§  157.205  and  284.223  in  Docket  No. 
CP88-633-000,  to  provide  interruptibie 
transportation  service  on  behalf  of 
Texaco  Gas  Marketing,  Inc..  a  marketer 
of  natural  gas.  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000,  as  set  out  more  fully  in  the  request 
on  file  with  the  Commission  and  open  to 
pubhc  inspection. 

United  states  that  the  Interruptibie 
Gas  Transportation  Agreement  Tl-21- 
(1673),  dated  June  15, 1988.  proposes  to 
transport  a  maximum  daily  quantify  of 
41,200  MMBtu,  and  that  service 
commenced  July  1. 1988,  as  reported  in 
Docket  No.  ST88-4771.  pursuant  to 
§  284.223(a)  of  the  Commission's 
Regulations. 

Comment  date:  September  19, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Gas  Transport,  Inc. 

(Docket  No.  CP88-631-000| 
August  5, 1988. 

Take  notice  that  on  July  26, 1988,  Gas 
Transport,  Inc.  (Gas  Transport).  109 
North  Broad  Street,  Lancaster,  Ohio 
43130,  filed  in  Docket  No.  CP88-631-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Borg-Warner  Chemicals,  Inc. 
(Borg-Warner)  under  Gas  Transport's 
blanket  certificate  issued  in  Docket  No. 
CP86-291-000.  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Gas  Transport  states  that  it  proposes 
to  transport  natural  gas  on  behalf  of 
Borg-Warner  from  a  receipt  point  at 
Rainbow  Station,  Ohio,  or  other  points 
of  connection  with  Columbia  Gas 
Transmission  Corporation,  to  a  delivery 
point  at  the  Parkersburg,  West  Virginia, 
interconnection  with  Hope  Gas,  Inc., 
who  would  make  final  delivery  to  Borg- 
Warner.  Gas  Transport  states  that  it 
would  transport  on  an  average  day, 
3.500  MMBtu  and  an  annual  volume  of 
2,190,000  MMBtu. 

Comment  date:  September  19, 1988.  in 
accordance  with  Standard  Paragr.iph  G 
at  the  end  of  this  notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Casheli, 

Acting  Secretary. 

[PR  Doc.  88-18182  Filed  8-10-68:  8;45  am] 

BILUNG  CODE  6717-01-M 


(Docket  No.  TA89-1-32-000] 

Colorado  Interstate  Gas  Co.;  Filing  of 
Annual  Purchased  Gas  Adjustment 
Pursuant  to  Order  Nos.  483  and  483-A 

August  9,  1988. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG)  on  August  1, 1988, 
tendered  for  filing  proposed  changes  to 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  to  implement  its  first  annual 
purchased  gas  adjustment  under  the 
provisions  of  Order  Nos.  483  and  483-A. 
The  proposed  tariff  sheets  are  to  be 
effective  October  1, 1988. 

CIG  states  that  the  revised  tariff 
sheets  reflect  a  demand  rate  decrease  of 
$1.48,  and  a  commodity  rate  decrease  of 
2.07«  for  the  G-1,  P-1,  PR-1,  H-1,  PS-1 
and  F-1  Rate  Schedules,  and  a  decrease 
of  14.22<  for  the  one-part  rates  under 
Rate  Schedule  SG-1.  The  commodity 
rate  change  refiects  a  decrease  of  4.4  IC 
in  CIGs  projected  cost  of  gas  and  an 
increase  of  2.34(  in  CIG's  surcharge  late 
effective  October  1, 1988.  These 
decreases  are  based  upon  a  comparison 
with  the  rates  filed  by  CIG  on  April  28, 
1988  in  Docket  No.  RP88-126,  which 
rates  were  accepted  by  Commission 
order  of  May  25, 1988. 

Copies  of  the  filing  have  been  served 
upon  CIG's  jurisdictional  customers  and 
other  interested  persons,  including 
public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  section 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  29. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli, 
Acting  Secretary. 

(PR  Doc.  88-18184  Filed  8-10-68;  8:45  am] 
BILLING  CODE  67t7-01-M 
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(Docket  Na  TAS2-1-21-028) 

Columbia  Gas  TransmlMion  Coip.; 
Proposed  Clianges  in  FERC  Gm  Tariff 

August  9, 1988. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  |uly  29. 1988.  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  to  be 
effective  September  1, 1988: 
One  hundred  and  twenty-eighth  Revised 

Sheet  No.  16 

Columbia  states  that  the  revised  tariff 
sheet  is  submitted  to  eliminate  the  12- 
month  negative  Benchmark  Surcharge  of 
26.61  (  per  Dth  as  authorized  by  Article 
II  of  the  April  4, 1965  Stipulation  and 
Agreement  (Stipulation)  in  Docket  No. 
TA82-l-21-an.  et  al. 

Columbia  states  that  in  accordance 
with  the  Stipulation,  it  filed  for  a  12- 
month  negative  commodity  surcharge  to 
become  effective  Sept.  1, 1987,  to  return 
to  its  customers  50%  of  a  decrease  in  gas 
costs  attributable  to  the  twelve-month 
period  ended  March  31, 1987,  plus 
interest,  in  accordance  with  the 
procedures  set  forth  in  Appendix  B  to 
the  Stipulation.  Since  the  referenced 
twelve-month  surcharge  period  expires 
on  August  31, 1988.  Columbia  is  making 
the  instant  filing  to  remove  the  negative 
surcharge  from  its  rates. 

Columbia  states  that  pursuant  to 
Appendix  B  of  the  Stipulation,  within  90 
days  after  Sept.  1, 1988.  Columbia  will 
file  with  the  Commission  and  provide 
the  parties  a  report  showing  under- 
amortization  or  over-amortization  of  the 
decrease  in  gas  costs  attributable  to  the 
subject  Benchmark  period.  Columbia 
shall  credit  or  debit  the  balance  to 
Account  No.  191. 

Copies  of  the  filing  were  served  upon 
the  Columbia's  jurisdictional  customers 
and  interested  state  commissions  and  to 
each  person  designated  on  the  official 
service  list  compiled  by  the 
Commission's  Secretary  in  Docket  No. 
TA82-1-21-0001.  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building.  825  North  Capitol 
Street,  NE.,  Washington.  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  29, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Casliell, 

Acting  Secretary. 

(FR  Doc.  88-18185  Filed  8-10-88;  8:45  am] 

B4UJNG  CODE  6717-Ot-M 

(Docket  No.  RP88-226-000] 

Eastern  Stiors  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  8, 1988. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  July  29, 1988,  the  following 
proposed  changes  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  to  be 
effective  on  August  1, 1988: 

Original  Sheet  No.  6B 
Fourth  Revised  Sheet  No.  210 
Original  Sheet  No.  262 
Original  Sheet  No.  263 

ESNG  states  that  such  proposed 
changes  are  being  Hied  pursuant  to 
Order  No.  500  to  recover  take-or-pay 
fixed  charges  which  its  pipeline 
suppliers  bill  to  ESNG.  As  a 
downstream  pipeline,  ESNG  proposes  to 
recover  such  costs  on  an  as-billed  basis, 
pursuant  to  §  2.104(e)  of  the 
Commission's  General  Policy  and 
Interpretations. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
§  385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  16, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

L,ois  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  88-18186  Filed  8-10-88:  8:45  am) 

BILLING  COOC  S717-01-M 


(Docket  No.  RP8e-193-001) 

Midwestern  Gas  Transmission  Co.; 
Filing 

August  a  1988. 

Take  notice  that  on  August  1, 1988. 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  the 
following  tariff  sheets  to  amend  Volume 
1  of  its  FERC  Gas  Tariff,  to  be  effective 
July  1, 1988: 

First  Revised  Sheet  No.  192 
First  Revised  Sheet  No.  193 

Midwestern  states  that  this  filing 
complies  with  the  July  15, 1988, 
Commission  Order  in  Docket  No.  RP88- 
193.  Midwestern  has  filed  Revised  Sheet 
No.  192  to  eliminate  reference  to  a 
special  notice  period  before  the  effective 
date  of  the  initial  demand  surcharge, 
and  Revised  Sheet  No.  193  to  provide  for 
direct  billing  of  former  customers  only  if 
they  were  receiving,  or  had  certificate 
authorization  to  receive,  service  on  July 
1. 1988. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  16, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-18187  Filed  8-10-88;  8:45  amj 

BILUNG  COOC  •717-01-M 


(Docket  No.  TQ88-1-25-000] 

Mississippi  River  Transmission  Corp^ 
Rate  Change  Filing 

August  8. 1988. 

Take  notice  that  on  August  1, 1988 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1: 
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TafiM  sheet 

Proposed 
effective  date 

Twenty-Fourth  Revised  Sheet  No. 

4 

Sept.  1.  1988. 

Substitute    Ninth    Revised    Sheet 

June  1.  1988 

No.  4A. 

Substitute  Fifth  Revised  Sheet  No. 

Do. 

43. 

Substitute  Fourth  Revised  Sheet 

Do. 

No  44. 

Substitute  Fourth  Revised  Sheet 

Do. 

No.  46. 

Substitute  Fourth  Revised  Sheet 

Do. 

No.  51. 

Substitute  Fifth  Revised  Sheet  No. 

Do. 

54. 

Onginal  Stieet  1^.  54A 

Do. 

Substitute    Third    Revised    Sheet 

Do. 

No  58 

MRT  states  the  filing  is  being 
submitted  pursuant  to  the  Purchased 
Gas  Cost  Adjustment  (PGA)  Clause  of 
its  tariff  to  track  pipeline  and  producer 
cost  changes,  and  to  recover  gas  costs 
which  have  accumulated  in  its 
Unrecovered  Purchase  Gas  Cost 
Account.  MRT  states  the  filing  reflects  a 
decrease  under  Rate  Schedule  CD-I  of 
61.5  cents  per  Mcf  in  Demand  Charge  D- 
1,  a  decrease  of  15.79  cents  per  Mcf  in 
the  Demand  Charge  D-2.  and  a 
commodity  rate  increase  of  45.98  cents 
per  Mcf.  The  single  part  rate  under  Rate 
Schedule  SGS-1  reflects  an  overall 
increase  of  24.24  cents  per  Mcf.  The 
overall  cost  impact  of  such  rate  changes, 
when  applied  to  quarterly  jurisdictional 
billing  determinants,  is  an  increase  of 
$6.0  million. 

MRT  states  that  the  current 
adjustments  contained  in  Twenty-Fourth 
Revised  Sheet  No.  4  have  been 
calculated  on  the  basis  of  the 
"Secondary  Rates"  which  may  become 
effective  on  October  1. 1988,  by  United 
Gas  Pipe  Line  Company  (United)  one  of 
MRT's  pipeline  suppliers.  By  Order 
issued  April  29, 1988.  at  Docket  No. 
RP8&-92-000,  United's  "Primary  Rates" 
were  suspended  until  October  1. 1988. 
subject  to  the  condition  that  United 
place  into  effect  its  Secondary  Rates  in 
the  event  that  certain  of  United's 
pipeline  customers  have  not  abandoned 
their  purchases  from  United  as  of  that 
date.  Inasmuch  as  those  pipeline 
customers  have  not  yet  abandoned  their 
purchases  from  United.  MRT  has  based 
the  instant  filing  upon  the  assumption 
that  United  will  place  its  Secondary 
Rates  (resubmitted  on  June  13. 1988,  at 
Docket  No.  RP88-92-000)  into  effect  on 
October  1, 1988. 

MRT  states  Substitute  Ninth  Revised 
Sheet  No.  4A  reflects  the  correction  of  a 
typographical  error  related  to  the 
monthly  direct  bill  take-or-pay  amount 
for  Laclede  Gas  Company,  which  was 


originally  filed  on  July  5, 1988  in  Docket 
No.  TA88-a-25. 

MRT  states  by  letter  order  dated  July 
1. 1988  in  Docket  No.  RP88-146,  the 
Commission  directed  MRT  to  refile 
certain  tariff  sheets  in  order  to  bring 
such  sheets  into  compliance  with 
Commission  Order  Nos.  483  and  483-A. 
The  remaining  tariff  sheets  listed  above 
are  being  filed  in  compliance  with  the 
Commission's  order  and  reflect  the 
necessary  revisions. 

MRT  states  that  copies  of  its  filing 
have  been  served  on  all  jurisdictional 
customers  and  interested  state 
commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  S  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  August  16, 1988.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-18188  Filed  S-10-88:  8:45  ami 
BILUNG  CODE  6717-01-M 


(Docket  No.  TQ88-2-26-0001 

Natural  Gas  Pipeline  Co.  of  America; 
Changes  in  Rates 

August  8. 1988. 

Take  notice  that  on  August  1, 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  (Tariff)  the  below 
listed  tariff  sheets  to  be  effective 
September  1, 1988. 
Substitute  Seventy-fifth  Revised  Sheet 

No.  5 
Substitute  Fortieth  Revised  Sheet  No.  5A 

Natural  states  the  purpose  of  the 
instant  filing  is  to  implement  Natural's 
quarterly  PGA  unit  rate  adjustment 
calculated  pursuant  to  section  18  of  the 
General  Terms  and  Conditions  of 
Natural's  Tariff 

Natural  states  the  overall  effect  of  the 
quarterly  adjustment  when  compared  to 
Natural's  last  quarterly  PGA  filing  in 
Docket  TQ8a-l-26-000  effective  June  1, 
1988,  is  an  increase  in  the  DMQ-1 


commodity  charge  of  10.68«,  a  decrease 
in  the  DMQ-1  demand  charge  of  $.02 
and  an  increase  in  the  DMQ-1 
entitlement  charge  of  $.0026. 
Appropriate  adjustments  have  been 
made  with  respect  to  Natural's  other 
rate  schedules.  This  change  in  rates  will 
produce  an  increase  in  revenues  of 
approximately  $10.6  million  based  upon 
sales  volumes  projected  for  the 
quarterly  period  September  1. 1988 
through  November  30, 1988. 

A  copy  of  the  filing  is  being  mailed  to 
Natural's  jurisdictional  sales  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  S  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  August  16, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
approprite  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-18189  Filed  8-10-88.  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  GP88-1»-000] 

Natural  Gas  Pipeline  Co.;  Producer 
Filing  To  Collect  Compression 
Allowance  Pursuant  to  Order  No.  473  ■ 

Issued  August  8. 1988. 

Take  notice  that  on  May  3, 1988, 
Exxon  Corporation  (Exxon)  filed, 
pursuant  to  Rule  211  of  the 
Commissions  Rules  of  Practice  and 
Procedure  ==  and  §  271.1104(h)(4)(ii)  of 
the  Commission's  regulations,^  a  protest 
concerning  its  contractual  authority  to 
collect  compression  allowances 
pursuant  to  certain  area  rate  clauses  in 
its  gas  sales  agreements  with  Natural 
Gas  Pipeline  Company  of  America 
(NGPL). 

Exxon  states  that  pursuant  to 
contracts  that  were  filed  as  FERC  Rate 


'  Comprpssion  Allowances  and  Protest 
Procedures  Under  NGPA  section  110.  52  FR  21.600 
(|une  9.  1987).  FERC  Statutes  and  Regulations. 
Regulations  Preambles  1  30.747:  Order  on  rehpcring. 
Order  No.  473-A.  53  FR  2.826  (Feb.  i  1988).  FERC 
Statutes  and  Regulations.  Regulations  Preambles 
«  30.788. 

»  18  CFR  385.211  (1987). 

>  18  CFR  271.n04(h)(4)(ii)  (1987). 
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Schedules  352  and  380  (which  have 
since  been  replaced]  Exxon  is  entitled  to 
receive  compression  allowances.  Exxon 
states  that  it  has  provided  both  intrinsic 
and  extrinsic  evidence  which 
demonstrates  that  Exxon  and  NGPL 
specifically  intended,  through  the 
provisions  of  an  area  rate  clause,  for 
Exxon  to  receive  the  highest  price 
allowed  by  any  governmental  authority 
for  the  quality  of  gas  involved  and  that 
such  language  encompassed,  inter  alia. 
compression  allowances.  Exxon  states 
that  NGPL  knew  of  the  broad  intent 
included  in  the  subject  contracts.  Exxon 
further  states  that  the  contract  language 
and  the  extrinsic  evidence  that  it  has 
provided  in  its  protest  is  sufficient  to 
overcome  the  presumption  against 
contractual  authority  to  collect 
compression  allowances  and  that  the 
matter  therefore  requires  an  evidentiary 
hearing. 

Pursuant  to  §  271.1104(h)(4),  any 
person  may  file  a  protest  to  Exxon's 
claim  of  contractual  authority.  Such 
protests  must  be  filed,  within  90  days  of 
publication  of  this  notice  in  the  Federal 
Register,  with  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-18183  Filed  8-10-C8;  8:45  am| 

BILLING  CODE  6717-01-M 


[Docket  No.  RP88-227-0001 

Palute  Pipeline  Co.;  Change  in  Rates 
and  Proposed  Tariff  Filings 

August  8.  1988. 

Take  notice  that  on  August  1,  \9V<&, 
Paiute  Pipeline  Company  (Paiute). 
pursuant  to  section  4  of  the  Natural  Gas 
Act  and  Part  154  of  the  Commission's 
Regulations  thereunder,  tendered  for 
filing  a  notice  of  change  in  rates  (and 
certain  identified  tariff  provisions)  for 
natural  gas  service  rendered  to 
jurisdictional  customers  served  under 
Original  Volume  No.  1  of  Paiute's  FERC 
Gas  Tariff.  Paiute  also  tendered 
proposed  rates  and  tariff  sheets  to  be 
applicable  to  the  transportation  of 
natural  gas  in  interstate  commerce 
under  Order  Nos.  436/500  and  the 
regulations  adopted  therein. 

Paiute  states  that  in  order  to 
implement  the  notice  of  change  in  rates 
and  the  terms  and  conditions  governing 
transportation  services,  Paiute  tendered 
for  filing  and  acceptance  certain  tariff 
sheets. 

Paiute  proposes  to  make  the  tendered 


tariff  sheets  and  the  change  in  rates 
effective  on  September  1, 1988. 

Paiute  states  that  it  is  a  wholly-owned 
subsidiary  of  Southwest  Gas 
Corporation  (Southwest).  Paiute  further 
states  that  by  order  issued  May  17, 1988 
in  Docket  No.  CP87-309-000.  the 
Commission  authorized  Paiute  to:  (1) 
Acquire  and  operate  the  certificated 
interstate  natural  gas  facilities 
previously  owned  and  operated  by 
Southwest.  (2)  render  interstate  sales 
services  in  accordance  with  outstanding 
certificates  of  public  convenience  and 
necessity  previously  issued  to 
Southwest,  and  (3)  and  make  sales  of 
natural  gas  in  interstate  commerce  to 
Southwest-Northern  Nevada  and 
Southwest-Northern  California  for 
resale. 

Paiute  states  that  its  acquisition  of 
Southwest's  jurisdictional  facilities  has 
now  been  consummated,  and  Paiute  is 
commencing  operations  on  August  1, 
1988.  Paiute  further  states  that 
consistent  with  the  undertaking  set  forth 
in  the  Offer  of  Settlement  filed  by  Paiute 
and  Southwest  in  Docket  No.  CP87-309- 
000  on  February  10, 1988  (Settlement 
Offer),  it  is  submitting  a  general  rate 
change  filing  in  the  instant  proceeding 
pursuant  to  Section  4  of  the  Natural  Gas 
Act,  and  is  resubmitting  the 
transportation  rate  shedules,  general 
terms  and  conditions,  and  forms  of 
service  agreement  that  were  part  of  its 
proposed  tariff  in  the  Settlement  Offer, 
as  modified  to  comply  with  the 
Commission's  May  17, 1988  order  in 
Docket  No.  CP87-309-000,  and  with 
certain  other  modifications  as  described 
in  the  filing. 

Paiufe  states  that  based  upon  the  lest 
period  cost  of  service  and  projected 
sales  and  transportation  quantities 
employed  in  its  filing,  Paiute  projects  a 
deficiency  of  approximately  $5,  364,  249 
in  annual  revenues  from  jurisdictional 
sales  and  transportation  services  at 
current  rates.  Paiute  is  therefore 
proposing  to  increase  rates  for  natural 
gas  sales  services  rendered  to 
jurisdictional  customers  and  to  establish 
rates  for  jurisdictional  transportation 
services  in  an  amount  that  is  sufficient 
to  eliminate  the  revenue  deficiency  and 
recover  the  full  cost  of  service  re.Hected 
in  its  filing. 

Paiute  asserts  that  in  Docket  No. 
CP87-309-000,  it  had  requested  that  the 
Commission  issue  it  a  blanket  certificate 
under  §  284.221  of  the  Commission's 
Regulations  to  transport  natural  gas  in 
interstate  commerce  on  an  open  access 
basis  in  accordance  with  the  principles 
adopted  in  Order  Nos.  436/500.  Paiute 
states  that  in  view  of  its  submission  in 
this  proceeding  of  proposed 


transportation  rates  and  revised 
transportation  tariff  sheets  in 
compliance  with  the  Commission's  May 
17, 1988  order,  Paiute  renews  its  request 
that  the  Commission  issue  it  a  blanket 
certificate  under  §  284.221  of  the 
Commission's  Regulations. 

Further,  Paiute  states  that  it  is 
providing  an  "open  season"  period  from 
August  1. 1988  through  August  31, 1988 
for  receiving  requests  for  transportation 
service.  According  to  Paiute,  all 
completed  requests  for  transportation 
service  that  are  received  by  Paiute 
during  the  "open  season'  period  will  be 
treated  as  having  been  received  at  the 
same  time  for  purposes  of  determining 
priority  of  service  status.  Paiute 
indicates  that  in  order  to  be  deemed  as 
complete,  a  request  for  transportation 
service  must  conform  to  the 
requirements  set  forth  in  its  proposed 
transportation  tariff  sheets  filed  in  this 
proceeding,  but  Paiute  further  indicates 
that  it  will  provide  an  opportunity, 
shortly  before  commencing 
transportation  services,  for  persons  who 
submit  requests  for  transportation 
service  during  the  "open  season"  period 
to  modify  their  request  so  as  to  conform 
their  requests  to  actual  supply 
arrangements  then  available  to  them. 

Paiute  requests  waiver  of 
§  154.63(e)(ii)  of  the  Commission's 
Regulations,  as  necessary,  to  permit  the 
inclusion  in  the  rate  base  of  facilities  not 
yet  placed  in  service.  Paiute  also 
requests  that  waiver  be  granted  of  all 
applicable  rules  and  regulations  as  may 
be  necessary  so  as  to  implement  the 
tendered  tariff  sheets  and  proposed 
rates  effective  September  1, 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  moUon  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Aug.  16, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-18190  Filed  8-10-83;  8.45  am) 

BILUNG  CODE  6717-01-11 
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(Docket  No.  T(Ma-2-28-000] 

Panhandle  Eastern  Pipe  Line  COn* 
Proposed  Changes  In  FERC  Gas  Tariff 

August  8, 1988. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
August  1, 1988.  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 
Sixty-Fifth  Revised  Sheet  No.  3-A 
Forty-Second  Revised  Sheet  No.  3-B 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  September  1. 
1988. 

Panhandle  states  that  these  revised 
tariff  sheets  reflect  a  commodity  rate 
decrease  of  (13.99<)  per  Dt.  which 
includes: 

(1)  A  (14.28C)  per  Dt  decrease  in  the 
projected  purchased  gas  cost 
component;  and 

(2)  A  0.29t  per  Dt  increase  pursuant  to 
section  22  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(ANGTS  tracking  mechanism). 

Panhandle  further  states  that  these 
revised  tariff  sheets  filed  herewith  also 
reflect  the  following  changes  to 
Panhandle's  Di  and  Dj  demand  rates: 

(1)  A  decrease  of  ($0.14)  for  Di 
pursuant  to  section  22  of  the  General 
Terms  and  Conditions  of  Panhandle's 
tariff  (ANGTS  tracking  mechanism);  and 

(2)  A  decrease  of  ($0.01)  for  Di  and  no 
change  for  Di  to  reflect  a  decrease  in  the 
§  18.4  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(pipeline  supplier  demand  costs). 

Panhandle  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  in 
accordance  with  S  154.308  (quarterly 
PGA  filing)  of  the  Commission's 
Regulations  and  pursuant  to  section  18 
(Purchased  Gas  Adjustment  Clause)  and 
section  22  (ANGTS  Transportation 
Clause)  of  Panhandle's  FERC  Gas  Tariff, 
Original  Volume  No.  1  to  reflect  the 
changes  in  Panhandle's  jurisdictional 
rates  effective  September  1. 1988. 

Panhandle  states  that  copies  of  its 
filing  has  been  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  §  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  16. 1988.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-18191  Filed  8-10-88;  8:45  am) 

BILLING  CODE  e717-01-4M 


[Docket  No.  TA89-1-3«-000] 

Ringwood  Gathering  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

August  9, 1988. 

Take  notice  that  on  August  2. 1988. 
Ringwood  Gathering  Company 
(Ringwood).  4828  Loop  Central  Drive. 
Loop  Central  Three,  Suite  850.  Houston. 
Texas  77081,  filed  Forty-fourth  Revised 
Sheet  No.  PGA-1  to  its  FERC  Gas  Tariff 
and  FERC  Form  No.  542-PGA  pursuant 
to  section  4  of  the  Natural  Gas  Act  and 
18  CFR  154.305.  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  service  by 
$90,110  for  the  three  month  period 
October  1, 1988-December  31. 1988. 

Copies  of  the  filing  were  served  upon 
Ringwood's  jurisdictional  customers  and 
interested  state  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  All  motions  to  intervene  or 
protests  are  due  on  or  before  August  29, 
1988. 

Lois  0.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-18192  Filed  8-10-88;  8:45  am| 

BILUNG  COOE  6717-41-M 


[Docket  No.  RP8S-17-013) 

Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

August  8, 198a 

Take  notice  that  on  August  3, 1988, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1.  to  be 
effective  June  1. 1988: 

Fourth  Revised  Sheet  No.  30Y 
Fourth  Revised  Sheet  No.  30QQ 
Second  Revised  Sheet  No.  45R.20 
Second  Revised  Sheet  No.  53L40 
Second  Revised  Sheet  No.  53L56 

and  Substitute  Third  Revised  Sheet  No. 
45R.24  to  be  effective  December  1. 1987. 

Southern  states  that  on  July  19. 1988. 
the  Commission  issued  its  Order 
Accepting  Compliance  Filing  Subject  to 
Conditions  (Order)  in  which  the 
Commission  addressed  a  compliance 
filing  tendered  by  Southern  in  this 
docket  on  June  6. 1988,  and  directed 
Southern  to  file  revised  tariff  sheets  in 
accordance  with  the  discussion  therein 
within  15  days  of  such  Order. 
Accordingly.  Southern  has  submitted 
certain  of  the  revised  tariff  sheets  listed 
above  and  has  requested  a  waiver  of  the 
Commission's  Regulations  to  make  the 
revised  sheets  effective  December  1. 
1987.  and  June  1. 198a  as  indicated 
above. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers,  shippers,  and 
interested  state  commissions,  as  well  as 
the  parties  listed  on  the  Commission's 
official  service  list  complied  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  16, 198a 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU, 
Acting  Secretary. 

[FR  Doc.  88-18193  Filed  8-10-88:  8:45  am] 
BILLING  COOE  (717-01-4I 
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(Docket  No.  RPM-228-000] 

Tennessee  Gas  Pipeline  Co.;  Filing  of 
Changes  in  Rates 

August  8. 1988. 

Take  notice  that  on  August  1, 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  certain 
changes  in  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2.  to  be  effective  September 
1. 1988. 

Tennessee  states  that  the  changes  will 
increase  revenues  from  jurisdictional 
sales  and  services  by  $190,076,955. 
Tennessee  states,  however,  that  the 
revised  rates  shown  in  its  filing  reflect  a 
return  on  equity  that  is  considerably 
less  than  the  return  that  Tennessee 
demonstrates  is  necessary  to  adequately 
compensate  it  for  the  risks  of  operating 
in  today's  competitive  markets  and 
regulatory  environment. 

Tennessee  states  that  this  rate 
increase  is  necessitated  by.  among  other 
things,  an  increase  in  gas  plant  and 
related  expenses,  an  increase  in  costs  to 
operate  and  maintain  its  pipeline  and  a 
decline  in  system  sales  volumes. 
Tennessee  also  states  that  its  filing 
institutes  seasonal  sales  and 
interruptible  transportation  rates, 
separate  rates  for  transportation  in  its 
principal  gas  supply  area,  and  rates  for 
long  haul  transportation  outside  of  the 
gas  supply  area  based  on  mileage  of 
haul  to  each  of  Tennessee's  six  sales 
zones. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  16. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretarty. 
|FR  Doc.  88-18194  Filed  R-10-88;  8:45  ami 

BtLUNQ  CODE  6717-«1-« 


[Docket  No.  TQe8-1-S6-003] 

Valero  Interstate  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

August  8.  1988. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitco").  on 
August  1, 1988  tendered  for  filing  the 
following  tariff  sheets  as  required  by 
Orders  483  and  483-A  containing 
changes  in  Purchased  Gas  Cost  rates 
pursuant  to  such  provisions: 

FERC  Gas  Tariff,  Original  Volume  No.  1 

8th  Revised  Sheet  No.  14.2 

FERC  Gas  Tariff  Original  Volume  No.  2 

13th  Revised  Sheet  No.  6 

Vitco  states  that  this  filing  reflects 
changes  in  its  purchased  gas  cost  rates 
pursuant  to  the  requirements  of  Orders 
483  and  483-A. 

Vitco  states  the  change  in  rates  to 
Rate  Schedule  S-1.  FERC  Gas  Tariff. 
Original  Volume  No.  2  includes  an 
increase  in  purchased  gas  costs  of  $.1965 
per  MMBtu.  The  change  in  rates  to  Rate 
Schedule  S-3  includes  an  increase  in 
purchased  gas  cost  of  $.2212  per  MMBtu. 

The  proposed  effective  date  for  the 
above  filing  is  September  1, 1988.  Vitco 
requests  a  waiver  of  any  Commission 
order  or  regulations  which  would 
prohibit  implementation  by  September  1. 
1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  \\  385.214 
and  365.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  16, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Acting  Secretary. 
IFR  Doc.  B8-lftl95  Filed  8-10-88:  8:45  am] 

BIUJNO  CODE  e717-01-M 


[Docket  Nos.  RP86-32-012 

Williams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  8. 1988. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  August  3, 1988, 
tendered  for  filing  tariff  sheets  pursuant 
to  Article  II,  section  8  of  the  Revised 
Stipulation  and  Agreement  in  Docket 
Nos.  RP86-32.  el  al.  as  finally  approved 
and  clarified  by  order  issued  July  5, 
1988.  These  tariff  sheets  which  are  listed 
in  Attachment  A  reflect  all  changes  to 
Volume  No.  1  which  have  been  filed  and 
approved  by  the  Commission  since 
January  4, 1988  when  proposed  tariff 
sheets  were  submitted  with  the  Revised 
Stipulation  and  Agreement.  In 
compliance  with  the  Commission's  letter 
order  of  July  19, 1988  in  Docket  Nos. 
RP86-032-010  and  Oil,  WNG  has 
amended  Sheet  No.  6  to  eliminate  the 
rate  differential  charge  to  Kansas  Cities. 
WNG  also  made  changes  in  pagination 
in  this  fihng.  Additionally,  the  Index  of 
Purchasers  contained  in  Original 
Volume  No.  1  has  been  added.  Certain 
modifications  to  Article  21  of  WNG's 
General  Terms  and  Conditions  which 
were  filed  on  July  27, 1988  as  ordered  by 
the  Commission  in  a  letter  order  dated 
July  1, 1988  in  Docket  No.  RP8ft-l 39-000 
are  reflected  in  these  refiled  tariff 
sheets.  No  other  changes  have  been 
made  from  the  tariff  sheets  filed  on  June 
29, 1988. 

WNG  states  that  the  effective  date  for 
these  tariff  sheets  is  July  20, 1988  with 
the  exception  of  Revised  Sixth  Revised 
Sheet  No.  6.  When  WNG  filed  tariff 
sheets  on  June  29,  WNG  proposed  that 
the  effective  date  be  the  later  of  Julv  1. 
1988  or  the  date  on  which  WNG 
accepted  the  open-access  blankrt 
certificate  in  Docket  No.  CP86-631-001. 
On  July  20. 1988,  WNG  accepted  the 
open-access  blanket  certificate. 

WNG  is  also  filing  Revised  Sixth 
Revised  Sheet  No.  6  to  be  effective 
August  1. 1988.  Sixth  Revised  Sheet  No. 
6  was  filed  in  Docket  No  TQ88-2-88  and 
is  being  revised  pursuant  to  the 
Commission's  letter  order  of  July  19, 
1988  to  eliminate  the  rate  differential 
charge  to  Kansas  Cities. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  intersted  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
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North  Capitol  Street  NE.,  Washington 
DC  20426,  in  accordance  with  §  385.211. 
385.214  of  the  commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanfs  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
IFR  Doc.  88-18196  Filed  8-10-88:  8:45  am) 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lPF-501;  FRI-3428-6] 

E.I.  du  Pont  de  Nemours  &  Co.,  Inc.; 
Amended  Pesticide  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
filing  of  an  amended  petition  by  E.l.  Du 
Pont  de  Nemours  &  Co..  Inc..  for  food 
additive  petition  (FAP)  5H5449  for  the 
fungicide  bis{4-fluorophenyl)methyl 
(l//l,2,4,-triazol-l-ylmethly)  silane  in  or 
on  the  raw  agricultural  commodity  apple 
pomace. 

date:  Comments  by  September  12. 19S8. 
ADDRESS: 

By  mail,  submit  written  comments  to: 
Information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460. 
In  person,  bring  comments  to:  Rm.  246, 
CM  #  2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lois  Rossi,  Product  Manager  (PM)  21, 
Registration  Division  (TS-767C), 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs,  401  M 
St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  200.  CM  #  2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  (703)-557- 
2690. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  notice  of  FAP  5H5449  in  the 
Federal  Register  of  December  12, 1984 
(49  FR  48374),  which  announced  that  E.l. 
Du  Pont  De  Nemours  &  Co.,  Inc., 
Walker's  Mill,  Bariey  Mill  Plaza, 
Wilmington,  DE  19898,  proposed 
amending  21  CFR  Part  561  by 
establishing  a  regulation  permitting 
residues  of  the  fungicide  bis(4- 
fluorophenyl)methyl(l//-1.2,4-triazol-l- 
ylmethyl)  silane  in  or  on  apple  pomace 
atl.Sppm. 

In  the  Federal  Register  of  March  19. 
1986  (51  FR  9514),  EPA  issued  a  notice  of 
an  amendment  to  the  petition  that 
revised  the  chemical  name  to  read 
"1  =  [(Bis(4-fluorophenyl)  methylsilyl] 
methyl]-l//-l,2.4-triazole." 

EPA  is  issuing  notice  of  further 
amendment  to  FAP  5H5449.  which  is 
proposing  to  establish  a  tolerance  of  3.0 
parts  per  million  of  the  fungicide  bis(4- 
fluorophenyl)methyl  (l//-1.2,4,-triazol-l- 
ylmethyl)  silane  in  or  on  apple  pomace. 

Authority:  21  U.S.C.  346a. 
Dated:  August  4. 1988. 
Edwin  F.  Tinsworth, 

Registration  Division.  Office  of  Pesticide 

Programs. 

[FR  Doc.  88-18291  Filed  8-10-88;  8:45  am) 

BIUJNG  CODE  6560-SO-M 


FARM  CREDIT  ADMINISTRATION 

Order  Amending  Order  Appointing 
Receiver  of  the  Federal  Land  Bank  of 
Jackson,  MS  and  Federal  Land  Bank 
Association  of  Jackson,  MS 

action:  Notice. 

SUMMARY:  On  August  4, 1988,  the  Order 
Appointing  Receiver  of  the  Federal  Land 
Bank  of  Jackson,  Mississippi,  and  the 
Federal  Land  Bank  Association  of 
Jackson,  Mississippi,  dated  May  20, 1988 
(53  FR  18812,  May  24, 1988).  was 
amended  to  substitute  Larry  G.  Koch  for 
Ronald  E.  Watkins  as  signatory  agent 
for  REW  Enterprises,  Inc.,  Receiver  of 
the  Federal  Land  Bank  of  Jackson, 
Mississippi,  and  the  Federal  Land  Bank 
Association  of  Jackson,  Mississippi.  The 
amended  Order  authorizes  Larry  G. 
Koch  to  sign  any  and  all  documents  on 


behalf  of  the  Receiver  and  to  delegate 
signatory  authority  to  any  employee  of 
the  Institutions-in-receivership. 

Dated:  August  8. 1988. 
David  A.  HUI, 

Secretary.  Farm  Credit  Administration  Board. 
|FR  Doc.  88-18204  Filed  8-10-88:  8:45  am] 
BILUNG  COOC  6705-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  llOOL  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  213-010601-006. 

Title:  Sailing  Agreement  by  and 
among  Neptune  Orient  Lines,  Ltd.. 
Orient  Overseas  Container  Line,  Inc., 
Yamashita-Shinnihon  Steamship  Co.. 
Ltd.  and  Nippon  Liner  System,  Ltd. 

Parties: 

Neptune  Orient  Lines.  Ltd. 

Orient  Overseas  Container  Line,  Inc. 

Yamashita-Shinnihon  Steamship  Co., 
Ltd. 

Synopsis:  The  proposed  modification 
would  add  Nippon  Liner  System,  Ltd.  as 
a  member  of  the  agreement's  Pacific 
service  in  palce  of  Yamashita-Shinnihon 
Steamship  Co.,  Ltd.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  203-010894-002. 

Title:  Australia-United  States 
Discussion  Agreement. 

Parties: 

Columbus  Line 

ABC  Containerline  N.V. 

Associated  Container  Transportation 
(Australia)  Ltd.  (Pace  Line) 

Shipping  Corporation  of  New  Zealand 

Pacific  Australia  Direct  Line 

Synopsis:  The  proposed  modification 
would  delete  Pacific  Australia  Direct 
Line  as  a  party  to  the  agreement  and 
would  reflect  a  change  in  the  name  of 
the  Shipping  Corporation  of  New 
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Zealand  Limited  to  Australia-New 
Zealand  Direct  Line. 

Agreement  No.:  202-011207. 
Tit/e:  Turkey/United  States  Atlantic 
and  Gulf  Rate  Agreement. 
Parties: 

Farrell  Lines.  Inc. 
Lykes  Bros.  Steamship  Co.,  Ina 
Pharos  Lines,  S.A. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  agree  upon 
and  publish  joint  rates,  terms  and 
conditions  for  the  movement  of  cargo 
from  ports  and  points  in  Turkey  to  U.S. 
Atlantic  and  Gulf  Coast  ports  and 
inland  and  coastal  points. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

Dated:  August  a  1988. 

(FR  Doc.  8&-ia202  Filed  8-10-88: 8:45  am] 

MLUNG  CODE  (TSO-OI-tl 


Department  of  HeaKh  and  Human 
Services 

Public  Health  Servic* 

National  Commission  on  Orphan 
Diseases;  Public  Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Health. 

action:  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  (DHHS)  and  the 
Office  of  the  Assistant  Secretary  for 
Health  are  announcing  a  meeting  of  the 
National  Commission  on  Orphan 
Diseases  scheduled  on  August  18, 19, 
and  20, 1988. 

DATE:  Date,  time  and  place:  Open  Public 
Meeting,  August  18, 1988,  9:00  a.m.-4:00 
p.m..  August  19  and  20, 1988,  8:30  a.m.- 
5:00  p.m.;  Open  Public  Session,  August 
18, 1988,  4:00  p.m.-5:00  p.m.;  August  18 
and  19,  Wilson  Hall,  3rd  floor,  Bldg.  1. 
Center  Drive,  NIH  Campus,  Bethesda, 
MD  20892;  August  20.  Old  Georgetown 
Room,  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD 
20814.  The  entire  meeting  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT 

Written  requests  to  participate  in  the 
Open  Public  Session  should  be  sent  to: 
Mary  C.  Custer,  Ph.D..  Executive 
Secretary,  National  Commission  on 
Orphan  Diseases.  Office  of  the  Assistant 
Secretary  for  Health.  5600  Fishers  Lane. 
Park  Building.  Room  1-20.  Rockville.  MD 
20857.  301-443-6156. 


Agenda:  Open  Public  Session 

Interested  persons  may  present  data, 
information  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
Commission  or  on  any  of  the  duties  and 
responsibilities  of  the  Commission  on 
August  18  from  4  p.m.  to  5  p.m.  Those 
desiring  to  make  oral  presentations 
should  notify  the  contact  person  before 
August  16, 1988  and  submit  a  brief 
statement  of  the  information  they  wish 
to  present  to  the  Commission.  The 
request  should  include  the  names  and 
addresses  of  proposed  participants  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments.  Any 
person  attending  the  open  public  session 
who  does  not  request  prior  approval  to 
speak  may  make  an  oral  presentationVt 
the  conclusion  of  the  session,  if  time 
permits,  at  the  chairperson's  discretion. 

Agenda:  Open  Commission  Meeting 

The  Commission  will  review  the 
reports  on  product  and  professional 
liability  issues  and  the  peer  review 
process.  The  Commission  will  also 
review  results  of  the  surveys  of  rare 
disease  research  activities  of  Federal 
agencies,  foundations,  voluntary 
organizations  and  pharmaceutical 
manufacturers  and  the  results  of  the 
telephone  surveys  of  physicians, 
biomedical  researchers,  and  patients 
with  rare  diseases.  In  addition,  the 
Commission  will  formulate 
recommendations  to  be  included  in  its 
final  report  to  Congress. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  meeting  will  be  conducted 
in  accordance  with  the  agenda 
published  in  this  Federal  Register  notice. 
Any  changes  in  the  agenda  will  be 
announced  at  the  beginning  of  the 
meeting. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  the  open 
meeting  may  ascertain  from  the  contact 
person  the  approximate  time  of 
discussion. 

A  list  of  Commission  members  and 
the  charier  of  the  Commission  will  be 
available  at  the  meeting.  Interested 
persons  who  are  unable  to  attend  the 
meeting  may  request  this  information 
from  the  contact  person.  In  addition, 
summary  minutes  of  the  meeting  will  be 
available  upon  request  from  the  contact 
person. 

This  notice  is  issued  under  10(a)(1) 
and  (2)  of  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463  (5  U.S.C. 
Appendix  I). 

Dated:  August  5. 1988. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 
[FR  Doc.  88-1S150  Filed  8-10-88:  8:45  am] 

BILUNG  COOe  4M0-17-M 


DEPARTIfENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

(Docket  No.  N-88-1842] 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
^subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  755-8050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPI^MENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  ft-equency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement,  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  famiUar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 
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authority:  Section  3507  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507:  Section  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act, 
42  U.S.C.  3535(d). 

Date.  August  5, 1988. 
David  S.  Cristy. 

Deputy  Director.  Information  Policy  and 
Management  Division. 

Proposal:  Community  Development 
Block  Grants:  Relocation, 


Grantees  applicatHDn.. 
Recordkeeping 


Displacement,  and  Acquisition  (FR- 
2474) 

Office:  Community  Planning  and 
Development 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  rule  implements  section  509  of 
the  Housing  and  Community 
Development  Act  of  1987  which  adds 
new  requirements  to  sections  104(d) 
and  104(k)  of  the  Housing  and 
Community  Act  of  1974.  The 


information  collection  establishes 
consistent  relocation,  displacement, 
and  acquisition  pohcies  and 
requirements  applicable  to  the 
Community  Development  Block  Grant 
Programs  and  the  Urban  Development 
Action  Grant  Programs. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments 

Frequency  of  submission:  On  Occasion 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


50 
1.200 


40 
7.66 


2.000 
9,200 


Total  Estimated  Burden  Hours:  11.200 

Status:  New 

Contact:  Harold  J.  Huecker,  HUD,  (202) 

755-6336:  John  Allison,  0MB,  (202) 

395-6880 

Date:  August  5, 1988. 
|FR  Doc.  88-18120  Filed  8-10-88:  8:45  am] 

BIU.ING  CODE  4210-01-M 


[Docket  No.  D-88-884] 

Office  Of  the  Regional  Administrator- 
Regional  Housing  Contmissioner; 
Acting  Manager,  Region  IV  (Atlanta) 
Designation  for  Columbia  Office 

agency:  Department  of  Housing  and 
Urban  Development. 
action:  Designation. 

SUMMARY:  Updates  the  designation  of 
officials  who  may  serve  as  Acting 
Manager  for  the  Columbia  Office. 

EFFECTIVE  DATE:  June  28,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  E.  Rollins.  Director.  Management 
Systems  Division,  Office  of 
Administration,  Atlanta  Regional  Office, 
Department  of  Housing  and  Urban 
Development,  Room  634,  Richard  B. 
Russell  Federal  Building,  75  Spring 
Street,  SW.,  Atlanta,  Georgia  30303- 
3388,  404-331-5199. 

Designation  of  Acting  Manager  for 
Columbia  OfHce 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Manager  during  the 
absence  of,  or  vacancy  in  the  position 
of,  the  Manager,  with  all  the  powers, 
functions,  and  duties  redelegated  or 
assigned  to  the  Manager:  Provided,  That 
no  official  is  authorized  to  serve  as 
Acting  Manager  unless  all  other 
employees  whose  titles  precede  his/hers 


in  this  designation  are  unable  to  serve 
by  reason  of  absence: 

1.  Deputy  Manager 

2.  Director,  Housing  Management 
Division 

3.  Director,  Community  Planning  and 
Development  Division 

4.  Chief  Counsel 

5.  Director,  Housing  Development 
Division 

6.  Director.  Fair  Housing  and  Equal 
Opportunity  Division 

This  designation  supersedes  the 
designation  effective  May  13. 1988.  (53 
FR  22389.  June  15. 1988). 

(Delegation  of  Authority  by  the  Secretary 
effective  October  1. 1970  (36  FR  3389. 
February  23, 1971). 

This  designation  shall  be  effective  as  of 
)une  28,  1988. 
Ted  B.  Freeman. 
Manager.  Columbia  Office. 
Raymond  A.  Harris, 

Regional  A  dministrator.  Regional  Housing 
Commissioner.  Office  of  the  Regional 
Administrator. 
|FR  Doc.  88-18121  Filed  8-10-88:  8:45  am] 

BILLING  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
I CO-0 10-08-7 150-09  ZCKHJ 

Supplemental  Draft  Environmental 
Impact  Statement  for  the  Rock  Creek/ 
Muddy  Creek  Reservoir,  CO 

agency:  Bureau  of  Land  Management. 
Interior  and  Forest  Service.  USDA. 
action:  Notice  of  availability  of  the 
Supplemental  Draft  Environmental 


Impact  Statement  (SDEIS)  for  the  Rock 
Creek/Muddy  Creek  Reservoir  and  Plan 
amendments  to  the  Kremmling  Resource 
Management  Plan  (RMP).  Routt  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan). 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  notice  is  hereby  given  that 
the  Bureau  of  Land  Management  and  the 
Forest  Service  have  prepared  a 
Supplemental  Draft  Environmental 
Impact  Statement  for  the  proposed  Rock 
Creek  and  Muddy  Creek  reservoir. 

date:  Written  comments  on  the 
Supplemental  DEIS  will  be  accepted  up 
to  and  including  November  25, 1988. 
ADDRESS:  Written  comments  on  the 
proposals  in  the  document  should  be 
addressed  to:  David  Atkins,  Area 
Manager,  Bureau  of  Land  Management, 
Kremmling  Resource  Area,  P.O.  Box  68. 
Kremmling,  Colorado  80459  or  Jerry  E. 
Schmidt.  Forest  Supervisor.  Routt 
National  Forest,  29587  West  U.S.  40, 
Suite  20,  Steamboat  Springs,  Colorado 
80487. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Harr.  Bureau  of  Land 
Management.  Kremmling  Resource 
Area.  P.O.  Box  68,  Kremmling,  Colorado 
80459;  Telephone  (303)  724-3437  or  Ray 
George,  Forest  Service,  Yampa  Ranger 
District,  P.O.  Box  7,  Yampa,  Colorado 
80483;  Telephone  (303)  63&-i516. 
SUPPLEMENTARY  INFORMATION:  This 
Supplemental  DEIS  describes  and 
analyzes  the  environmental  impacts  for 
a  proposal  from  the  Colorado  River 
Water  Conservation  District  (CRWCD) 
to  construct  and  operate  a  reservoir  on 
Rock  Creek,  located  on  the  Yampa 
Ranger  District  of  the  Routt  National 
Forest,  Routt  County,  Colorado  with  an 
alternative  site  on  Muddy  Creek,  located 
on  public  lands  administered  by  the 
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Kremmling  Resource  Area  of  the  Craig 
District,  Bureau  of  Land  Management. 
Grand  County.  Colorado.  The  SDEIS 
also  documents  the  need  to  amend  the 
Kremmling  Resource  Management  Plan 
or  the  Routt  National  Forest  Land  and 
Resource  Management  Plan.  The  SOEIS 
also  serves  as  the  environmental 
documentation  required  by  the  Bureau 
of  Reclamation  to  execute  an  agreement 
which  would  provide  for  water 
exchanges  between  the  proposed  new 
reservoir  and  Green  Mountain 
Reservoir. , 

The  alternatives  considered  in  the 
SDEIS  include: 
No  Action 
Rock  Creek 
Muddy  Creek 

Availability:  Single  copies  of  the 
Supplemental  DEIS  are  available  from 
the  Kremmling  Resource  Area  Office. 
P.O.  Box  68,  Kremmling.  Colorado  80459; 
and  the  Yampa  Ranger  District  Office. 
P.O.  Box  7,  Yampa,  Colorado  80483. 

Public  hearings  to  receive  oral  and/or 
written  comments  on  the  proposed 
project  will  be  held  at  7:00  p.m.  at  the 
following  locations: 
October  3, 1988 

Denver,  CO — Denver  Botanical  Garden 
October  4, 1988 
Kremmling,  CO — Grand  County 

Fairgrounds  Extension  Building 
October  5, 1988 
Oak  Creek,  CO— Oak  Creek  High 

School 
October  6, 1988 
Grand  Junction,  CO — BLM  District 

Office 

The  Corps  of  Engineers,  Sacramento 
District  will  participate  in  these  public 
hearings  with  respect  to  their  authority 
under  section  404  of  the  Clean  Water 
Act. 

Date:  August  2. 1988. 
Gary  E.  Cargill. 
Regional  Forester. 
Neil  F.  Merck, 
State  Director. 

(FR  Doc.  88-18134  Filed  8-10-88:  8:45  am] 
BIUJNG  COOE  4310-ja/3410-11-M 


Bureau  of  Land  Management 

[AK-964-4213-15;  F-148S2-A] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a]  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971,  43  U.S.C.  1601, 1613(f).  will  be 
issued  to  Dot  Lake  Native  Corporation 


for  approximately  1,090  acrest  The  lands 
involved  are  in  the  vicinity  of  Dot  Ulr, 
Alaska. 

Copper  River  Meridian,  Alaska 

T  22  N..  R.  7  E.. 

Those  portions  of  Tract  A  more  particularly 
described  as  (protracted): 

Sec.  28.  SWV4NEy4NWV4,  EllSWTOfVrW. 

NWV«SEV'4NWV4.  WV4NEV4SWV4.  EV4 

NWVdSW^i,  SEy4SWV4,  WViSWy4SEVi; 
Sec.  31.  SV4: 
Sec.  32.  NEV4,  S%: 
Sec.  33.  WV^NWy4NEy4.  NWy4SWy4NEy4. 

NEy4NWy4,  SViNWy4,  excluding  U.S. 

Survey  No.  4290. 
Containing  approximately  1,090  acres. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  theTuiiihd  Ttmes. 
Copies  of  the  decision  may  be  obtained 
by  contacting  the  Alaska  State  Office  of 
the  Bureau  of  Land  Management,  701  C 
Street,  Box  13,  Anchorage.  Alaska  99513 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  September  12, 1988,  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
nie  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  flling  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Pari  4,  Stefepart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Stanley  H.  Bronczyk, 
Chief.  Branch  of  Doyon  Adjudication. 
[FR  Doc.  88-18132  Filed  8-10-68:  8:45  am] 

BILUNG  COOE  431*-«A-M 

[AK-4213-15;  F-14852-A;  F-14852-B1 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(f),  will  be  issued  to  Dot 
Lake  Native  Corporation  for 
approximately  30  acres.  The  lands 
involved  are  in  the  vicinity  of  Dot  Lake, 
Alaska. 

L.ot  e.  U.S.  Survey  No.  4285.  Alaska,  that 
portion  within  Alaska  Native  Claims 
Settlement  Act  Sec.  3(e]  application  F- 
60755  for  the  Haines  to  Fairl>anks 
pipeline  (F-010143).  twenty-five  (25)  feet 
each  side  of  the  centerline. 
Containing  approximately  0.7  acres. 


U.S.  Survey  No.  4300.  Alaska,  that  portion 
within  Alaska  Native  Claims  Settlement 
Act  Sec.  3(e)  application  F-«)755  for  the 
Haines  to  Fairbanks  pipeline  [F-010143). 
twenty-five  (25)  feet  of  the  centerline. 

Containing  approximately  2  acres. 
Copper  River  Meridian.  Alaska 
T.  21  N.,  R.  7  E. 

Those  portions  of  Tract  A  more  particularly 
descril>ed  as  (protracted): 

Sees.  2  and  3.  that  portion  within  Alaska 
Native  Claims  Settlement  Act  Sec.  3(e) 
application  F-60755  for  the  Haines  to 
Fairbanks  pipeline  (F-010143),  twenty- 
five  (25)  feet  each  side  of  the  centerline. 
excluding  U.S.  Survey  No.  4287: 

Sec.  11.  that  portion  within  Alaska  Native 
Claims  Settlement  Act  Sec.  3(e) 
application  F-60755  for  the  Haines  to 
Fairbanks  pipeline  (F-010143),  twenty- 
five  (25)  feet  each  side  of  the  centerline, 
excluding  U.S.  Survey  No.  4300: 

Sees.  12  and  13,  that  portion  within  Alaska 
Native  Claims  Settlement  Act  Sec.  3(e) 
application  F-60755  for  the  Haines  to 
Fairbanks  pipeline  (F-010143),  twenty- 
five  (25)  feet  each  side  of  the  centerline. 

Containing  approximately  6  acres. 
T.  22  N..  R.  7  E. 

Those  portions  of  Tract  A  more  particularly 
described  as  (protracted): 

Sees.  19  and  20,  that  portion  within  Alaska 
Native  Claims  Settlement  Act  Sec.  3(e) 
application  F-60755  for  the  Haines  to 
Fairbanks  pipeline  (F-010143).  twenty- 
five  (25)  feet  each  side  of  the  centerline. 

Sea  27.  that  portion  within  Alaska  Native 
Claims  Settlement  Act  Sea  3(e) 
application  F-60755  for  the  Haines  to 
Fairbanks  pipeline  (F-010143),  twenty- 
five  (25)  feel  each  side  of  the  centerline, 
excluding  U.S.  Survey  No.  4325; 

Sea  28.  NEy4.  Ey2Ey2NEy4.  NWy4NEy4. 

wysSwy4Nwy4.  swy4SEy4Nwy4,  NVi 

SEMi.  SEy4SEy4,  that  portion  within 
Alaska  Native  Claims  Settlement  Act 
Sec.  3(e)  application  F-e0755  for  the 
Haines  to  Fairbanks  pipeline  (F-01Q143). 
twenty>five  (25)  feet  each  side  of  the 
centerline: 

Sec.  29,  that  portion  within  Alaska  Native 
Claims  Settlement  Act  Sec.  3(e) 
application  F-80755  for  the  Haines  to 
Fairbanks  pipeline  (F-010143),  twenty- 
five  (25)  feet  each  side  of  the  centerline: 

Sec.  34.  that  portion  within  Alaska  Native 
Claims  Settlement  Act  Sec.  3(e) 
application  F-6075S  for  the  Haines  to 
Fairbanks  pipeline  (F-010143),  twenty- 
five  (25)  feet  each  side  of  the  centerline. 
excluding  U.S.  Survey  Nos.  4325  and 
6889. 

Containing  approxinmteiy  10  acres. 

T.  21  N.,  R.  8  E. 

Those  portions  of  Tract  A  more  particularly 
described  as  (protracted): 

Sees.  IB,  19,  and  20,  that  portion  within 
Alaska  Native  Claims  Settlement  Act 
Sec.  3(e)  application  F-60755  for  the 
Haines  to  Fairbanks  pipeline  (F-010143), 
twenty-five  (25)  feet  each  side  of  the 
centerline: 
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Sec.  29,  that  portion  within  Alaska  Native 
Claims  Settlement  Act  Sec.  3(e) 
application  F-60755  for  the  Haines  to 
Fairbanks  pipeline  (F-010143),  twenty- 
five  (25)  feet  each  side  of  the  centerlme: 

Sees.  32  and  33,  that  portion  within  Alaska 
Native  Claims  Settlement  Act  Sec.  3(e) 
application  F-6075S  for  the  Haines  to 
Fairbanks  pipeline  (F-010143),  twenty- 
five  (25)  feet  each  side  of  the  centerline. 

Containing  approximately  11  acres. 

Aggregating  approximately  30  acres. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  TUNDRA 
TIMES.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  701  C  Street,  Box  13. 
Anchorage,  Alaska  99513  {(907)  271- 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  September  12, 1988,  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Stanley  H.  Bronczyk, 
Chief.  Branch  of  Doyon  Adjudication. 
|FR  Doc.  88-18133  Filed  8-10-88;  8:45  am] 

BILLING  CODE  4310-JA-M 


ICO-050-4333-8] 

Notice  of  Plant  Amendment 

AQENCV:  Bureau  of  I.,and  Management, 

Interior. 

action:  Planning  amendment;  draft 

Arkansas  River  recreation  management 

plan  and  environmental  analysis. 


SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management,  U.S. 
Department  of  Interior,  has  prepared  a 
draft  plan  amendment/environmental 
assessment  which  addresses  new  issues 
and  concerns  regarding  recreation 
management.  The  area  invovled  lies 
along  the  Arkansas  River  corridor 
between  Leadville  and  Pueblo, 
Colorado.  This  document  called  the 
Arkansas  River  Recreation  Management 
Plan  proposes  to  amend  the  existing 
Royal  Gorge  Management  Framework 
Plan.  During  November  and  December, 
1987.  nine  public  scoping  meetings  were 
held  to  receive  public  reaction  to  a 


proposal  that  the  Colorado  Division  of 
Parks  and  Outdoor  Recreation  be  given 
authority  to  manage  river  related 
recreation  on  BLM  administered  public 
lands  along  the  Arkansas  River.  All 
comments,  opinions  and  concerns 
received  during  the  scoping  meetings  or 
by  mail  following  the  meeting  has  been 
recorded,  analyzed  and  made  a  part  of 
the  formal  record.  The  substantive 
information  has  been  used  during 
development  of  the  plan.  The  draft 
Arkansas  River  Recreation  Management 
Plan  which  includes  the  Colorado 
Division  of  Parks  and  Outdoor 
Recreation  proposal  and  three  other 
alternatives  will  be  available  for  public 
review  and  comment  from  August  15 
thru  September  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  the  plan  maybe  reviewed  or 
obtained  in  person  or  by  mail  after 
August  15, 1988,  from  the  Bureau  of  Land 
Management,  Royal  Gorge  Resource 
Area,  P.O.  Box  311,  3170  East  Main, 
Canon  City,  Colorado,  81212,  (719)  275- 
0631  and  other  locations  listed  below: 

Colorado  Division  of  Parks  and 
Outdoor  Recreation.  1313  Sherman 
Street,  Room  618,  Denver,  Colorado 
80203,  (303)  866-2771. 

Bureau  of  Land  Management, 
Colorado  State  Office,  2850  Youngfield 
Street,  Lakewood,  Colorado  80215-7076, 
(303)  236-1721. 

DATES:  Written  comments  on  the 
document  should  be  submitted  by 
September  30, 1988  to  Area  Manager. 
Bureau  of  Land  Management,  Royal 
Gorge  Resource  Area,  at  the  same 
address  shown  above. 

Public  hearings  have  been  scheduled 
at  2  p.m.  and  7  p.m.  on  the  following 
days: 

September  7, 1988,  Ramada  Inn.,  NW, 
1-70  Service  Road  North,  Wheat  Ridge, 
Colorado,  (located  at  the  intersection  of 
1-70  and  Kipling  Street.) 

September  12, 1988,  Fremont  County 
Court  House  Auditorium.  600  Macon 
Avenue,  Canon  City,  Colorado. 

September  16, 1988,  Buena  Vista 
Community  Building.  715  E.  Main  Street, 
Buena  Vista,  Colorado.  An  informal 
open  house  to  answer  any  questions 
from  the  public  will  begin  1  hour  before 
each  hearing.  Requests  to  present  oral 
statements  at  the  public  hearings  should 
be  received  in  the  Royal  Gorge  Resource 
Area  Office,  P.O.  Box  311,  Canon  City. 
Colorado  81212,  2  days  prior  to  the 
meeting.  Requests  should  identify  the 
organization  represented  and  should  be 
singed  by  the  prospective  speaker.  The 
cut-off  date  is  necessary  so  a  list  of 


speakers  can  be  available  on  the  day  of 

the  public  hearing. 

Stuart  L.  Freer, 

Associate  District  Manager. 

[FR  Doc.  88-18135  Filed  8-10-88;  8:45  am| 

BtLUNGCOO€  4310-JB-M 


I AA-340-08-4333-02] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttte  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information, 
related  forms,  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington, 
DC  20503,  telephone  202-395-7340. 

Title:  Special  Recreation  Application 
and  Permit  Form.  43  CFR  Part  8372. 

OMB  Approval  Number:  1004-0119. 

Abstract:  Respondents  supply 
identifying  information  and  data  on 
proposed  commercial,  competitive,  or 
individual  recreational  use.  respectively, 
when  required,  to  determine  eligibility 
for  a  permit.  This  information  allows  the 
Bureau  of  Land  Management  (BLM)  to 
authorize  requested  use  and  determine 
appropriate  fees.  This  information  will 
also  be  used  to  tabulate  recreation  use 
data  for  the  annual  Federal  Recreation 
Fee  Report  as  required  by  the  Land  and 
Water  Conservation  Act. 

Bureau  Form  Number:  8370-1. 

Frequency:  Annually  at  selected 
recreation  areas  and  sites. 

Description  of  Respondents: 
Recreation  visitors  to  areas  of  the  public 
lands  and  related  waters  where  special 
recreation  permits  are  required. 

Estimated  Completion  Time:  27 
minutes. 

Annual  Responses:  6.000. 

Annua!  Burden  Hours:  1,000. 

Bureau  Clearance  Officer:  Rick 
lovaine,  202-653-8853. 

Date:  July  22. 1988. 
Dean  Stepanek, 

Assistant  Director — Land  and  Renewable 
Resources. 
|FR  Doc.  88-18162  Filed  8-10-88:  8:45  am) 
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[ID-010-08-4410-08] 

Proposed  Area  of  Critical 
Environmental  Concern  Designation; 
Salmon  Falls  Creek  Canyon,  ID 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Proposed  Area  of 
Critical  Environmental  Concern  (ACEC) 
designation. 

summary:  The  Boise  District.  Bureau  of 
Land  Management  (BLM),  has  prepared 
a  draft  amendment  to  the  Jarbidge 
Resource  Management  Plan  (RMP)  and 
the  Twin  Falls  Management  Framework 
Plan  (MFP).  The  draft  amendment 
includes  a  proposal  to  designate  a  30- 
mile  stretch  of  Salmon  Falls  Creek 
Canyon  as  an  ACEC.  This  notice  is 
issued  pursuant  to  43  CFR  1610.7-2(b). 
which  provides  for  a  60-day  public 
comment  period  on  any  proposed  ACEC 
designation. 

date:  The  comment  period  will  be  open 

until  October  11. 1988. 

ADDRESS:  Written  comments  may  be 

submitted  to  the  Bureau  of  Land 

Management,  Boise  District  Office,  3948 

Development  Avenue,  Boise.  Idaho 

83705. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Carson,  larbidge  Resource  Area 

Manager,  or  Terry  Costello,  Chief. 

Planning  and  Environmental  Assistance 

Staff,  at  the  above  address  or  call  [208) 

334-1582. 

SUPPLEMENTARY  INFORMATION: 

Approval  of  the  land  use  plan 
amendment  would  constitute  formal 
designation  of  the  proposed  Salmon 
Falls  Creek  Canyon  ACEC.  Salmon  Falls 
Creek  forms  a  boundary  between  the 
Boise  and  Burley  BLM  districts; 
therefore,  the  ACEC  would  lie  partially 
within  each  district.  The  proposed 
ACEC  extends  along  Salmon  Falls 
Creek,  between  the  canyon  rims,  from 
Salmon  Falls  Dam  on  the  south  and  the 
Balanced  Rock  road  on  the  north.  It 
would  include  approximately  3,000  acres 
of  public  lands  presently  identified  in 
the  Twin  Falls  MFP  (BuHey  District)  for 
protection  as  the  Salmon  Falls  Creek 
Natural  Area,  and  approximately  2,947 
acres  of  public  lands  presently  identified 
in  the  Jarbidge  RMP  for  protection  as  an 
Outstanding  Natural  Area.  BLM  Manual 
guidance  (1623.31A1)  states  that  any 
Outstanding  Natural  Area  is  to  be 
evaluated  as  an  ACEC,  following  RMP 
procedures.  This  proposed  land  use  plan 
amendment  fulfills  that  requirement. 

Designation  of  the  ACEC  would  not 
be  expected  to  result  in  any  changes  in 
management  of  the  area,  but  would 
merely  continue  existing  land  use 


decisions  to  protect  the  area's  natural 
and  primitive  characteristics. 
Specifically,  the  proposed  ACEC  would 
be  subject  to  the  following  resource  use 
limitations:  (1)  Exclude  livestock 
grazing,  (2)  avoid  all  utility  right-of-way. 

(3)  close  the  area  to  agricultural  entry, 

(4)  close  the  area  to  all  motorized 
vehicles,  and  (5)  restrict  all  mechanized 
fire  suppression  equipment  from  the 
canyon.  The  entire  proposed  ACEC 
would  continue  to  be  managed  for  its 
natural  and  scenic  values. 

Gene  L.  Schloemer, 

Associate  District  Manager. 

[FR  Doc.  88-18163  Filed  8-10-88;  8:45  ami 

BILUNQ  COOE  4310-G6-M 


[AZ-02(M)8-4321-01;  A  23376] 

Realty  Action;  Exchange  of  Public 
Lands;  Apache  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction  notice. 

The  notice  of  realty  action  published 
on  July  6. 1988  in  Federal  Register 
document  88-15107  is  corrected  as 
follows: 

Page  25388.  column  1,  line  37  should 
read  T.  18  N..  R.  20  E. 
Herman  L  Kast, 
Acting  District  Manager. 

Date:  August  3. 1988. 

[FR  Doc.  88-18164  Filed  8-10-88;  8:45  am) 

BIUlING  C006  4310-32-M 


[NV-020-4333-12] 

Camping  Stay  Limits  on  Public  Lands 
Within  the  Winnemucca  District,  WA 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Camping  stay  limits  on  public 

lands  within  the  Winnemucca  District. 

SUMMARY:  Person(s)  may  occupy  a  site 
or  multiple  sites  within  a  five  (5)  mile 
radius  on  public  lands  not  closed  or 
otherwise  restricted  to  camping  within 
the  Winnemucca  District  for  a  total 
period  of  not  more  than  fourteen  (14) 
days  during  any  twenty-eight  (28)  day 
period.  Following  the  fourteen  (14)  day 
period,  persons  may  not  relocate  within 
a  distance  of  five  (5)  miles  of  the  site 
that  was  previously  occupied  until 
completion  of  the  twenty-eight  (28)  day 
period.  The  fourteen  (14)  day  limit  may 
be  reached  either  through  a  number  of 
separate  visits  or  through  a  period  of 
continuous  occupations  of  a  site.  Under 
special  circumstances  and  upon  request, 
the  authorized  officer  may  give 


permission  for  extension  of  the  fourteen 
day  limit. 

Additionally,  no  person  may  leave 
personal  property  unattended  in 
designated  campgrounds,  recreation 
developments  or  elsewhere  on  public 
lands  within  the  Winnemucca  District 
for  a  period  of  more  than  seventy-two 
(72)  hours  without  written  permission 
from  the  authorized  officer. 

DATE:  This  camping  stay  limit  will  be 
effective  August  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

District  Manager,  Winnemucca  District 
Office.  705  East  Fourth  Street, 
Winnemucca.  Nevada  89445.  telephone 
(702)  623-3676. 

SUPPLEMENTARY  INFORMATION:  This 
camping  stay  limit  is  being  established 
in  order  to  assist  the  Bureau  in  reducing 
the  incidence  of  long-term  occupancy 
trespass  being  conducted  under  the 
guise  of  camping  on  public  lands  within 
the  Winnemucca  District.  Of  equal 
importance  is  the  problem  of  long-term 
camping,  which  precludes  equal 
opportunities  for  other  members  of  the 
public  to  camp  in  the  same  area,  which 
creates  user  conflicts. 

Authority  for  this  stay  limit  is 
contained  in  CFR  Title  43,  Chapter  II. 
Part  8365,  Subparts  8365.1-2.  8365.1-6 
and  8365.2-3. 
Robert  Neary, 
Acting  District  Manager. 

Dated:  August  1, 1988. 

[FR  Doc.  88-18165  Filed  8-10-88;  8;45  am| 
BILLING  COOE  4310-HC-M 


(NM-940-08-4520-12] 

New  Mexico;  Filing  of  Plat  of  Survey 

July  29. 1988. 

The  plat  of  survey  described  below 
was  officially  filed  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  Santa  Fe.  New  Mexico, 
effective  at  10:00  a.m.  on  July  29,  1988. 

A  survey  representing  Mineral  Survey 
No.  2320,  the  Wild  Bill  Mine,  in  the  Pinos 
Altos  Mining  District,  New  Mexico 
Principal  Meridian,  New  Mexico. 

The  survey  was  requested  by  the 
Thomas  A.  McDermott,  claimant. 

The  plat  will  be  in  the  open  files  of  the 
New  Mexico  State  Office,  Bureau  of 
Land  Management,  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87504.  Copies  of  the 
plat  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet. 
|ohn  P.  Bennett, 

Chief,  Branch  of  Cadastral  Survey. 
[FR  Doc.  88-18166  Filed  8-10-88;  8:45  ami 
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(ID-943-08-4220-11:  l-1S35e  M  al] 

Proposed  Continuation  of  Withdrawal; 
Idatio 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  that  480  acres  of 
land  withdrawn  for  Public  Water 
Reserve  Nos.  107  and  28,  continue  for  an 
additional  20  years.  The  water  involved 
would  remain  withdrawn  and  the  lands 
would  remain  closed  to  surface  entry, 
but  would  be  opened  to 
nonmetalliferous  mining  through  this 
action.  The  lands  have  been  and  will 
continue  to  be  open  to  the  mineral 
leasing  laws  and  the  location  of 
metalliferous  minerals. 

date:  Comments  should  be  received  by 
October  26, 1988. 

ADDRESS:  Comments  should  be  sent  to, 
Idaho  State  Director.  Bureau  of  Land 
Management,  3380  Americana  Terrace 
Boise,  Idaho  83706. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Lievsay,  BLM,  Idaho  State  Office, 
3380  Americana  Terrace,  Boise,  Idaho 
83706.  208-334-1735. 

The  Bureau  of  Land  Management 
proposes  that  the  existing  land 
withdrawals  made  by  the  Executive 
Orders  dated  May  31, 1915,  and  April  17, 
1926,  and  further  designated  by 
Secretarial  Order  of  Interpretation  No. 
160,  dated  April  8, 1932;  Secretarial 
Order  of  Interpretation  131,  dated  June 
5, 1930;  Secretarial  Order  of 
Interpretation  No.  125,  dated  March  15, 
1930;  BLM  Order  of  Interpretation  dated 
May  26. 1955,  and  Secretarial  Order  of 
Interpretation  No.  175,  dated  January  23, 
1933,  be  continued  for  a  period  of  20 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751,  43  U.S.C.  1714, 
on  the  following-described  land: 

Boisa  Meridian,  Idaho 

(1-15356) 

Public  Water  Reserve  No.  107 
Serrelarial  Order  of  Interpretation  No.  160 
T.  8  S..  R.  38  E. 

Sec.  24,  SW'/4SW'/4. 

(1-15370) 

Public  Water  Reserve  No.  107 
Secretarial  Order  of  Interpretation  No.  175 
T.  8  S..  R.  38  E. 

Sec24.  NWy«SWV«. 

(1-15358) 

Publrc  Water  Reserve  No.  107 
BLM  Order  of  Interpretation 
T.  8  N.  R.  28  E. 

Sec.  8.  EV2SEV«: 

Sec.  23,  NE'/4. 


(1-15357) 

Public  Wafer  Reserve  No.  107 
Secretarial  Order  of  Interpretation  No.  125 
T.  2  N.,  R.  24  E. 

Sec.  28.  NWy4NEV4. 

(I-14544A) 

Public  Water  Reserve  No.  28 
Executive  Order  dated  May  31. 1915 
T.  6  S..  R.  35  E. 
Sec.  33.  SEy4.NEy4. 

(1-15377) 

Public  Water  Reserve  No.  107 
Secretarial  Order  of  Interpretation  No.  131 
T.  7  S.,  R.  36  E. 

Sec.  9,  swy4Nwy4.  Nwy4swy4. 

The  areas  described  aggregate  480 
acres  in  Bannock,  Caribou,  and  Butte 
Counties. 

The  purpose  of  the  withdrawals  is  to 
protect  the  springs  located  on  the  lands 
for  livestock  water  use. 

The  withdrawals  segregate  the  lands 
from  the  location  of  nonmetalliferous 
minerals  and  operation  of  the  land  laws, 
but  not  the  mineral  leasing  laws,  and 
withdraw  the  public  waters  involved. 
The  lands  would  be  opened  to 
nonmetalliferous  mining  location 
through  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 
William  E.  Ireland, 
Chief.  Realty  Operations  Section. 

Dated:  August  4, 1988. 

ire  Doc.  88-18167  Filed  8-10-88:  8:45  amj 
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[00-050-4322-02] 

Canon  City  District  Grazing  Advisory 
Board  IMeeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 


Committee  Act  (Pub.  L  463),  that  a 
meeting  of  the  Canon  City  District 
Grazing  Advisory  Board  will  be  held  at 
10  a.m.  Friday,  September  23. 1988,  at 
the  District  Office  of  the  Bureau  of  Land 
Management,  3170  East  Main  Street, 
Canon  City,  Colorado.  The  purpose  of 
this  meeting  will  be: 

1.  Introduced  of  new  members  of  the 
Board. 

2.  Election  of  Board  officers. 

3.  Prioritization  of  Range  Improvement 
projects. 

4.  Initiate,  conducted  and  settle 
business  pertaining  to  the  expenditure  of 
Range  Betterment  Funds. 

5.  Update  Board  on  status  of  ongoing 
resource  management  planning  efforts. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Board  a  written  statement  concerning 
matters  to  be  discussed.  Minutes  of  the 
meeting  will  be  made  available  for 
public  inspection  30  days  after  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donnie  R.  Sparks,  District  Manager, 
Bureau  of  Land  Management,  3170  East 
Main  Street.  Canon  City,  Colorado  81212 
or  telephone  at  (719)  275-0631. . 

Stuart  L  Freer, 

Associate  District  Manager. 

[FR  Doc.  88-18136  Filed  8-10-88:  8:45  am] 

BILLING  CODE  4310-JB-M 


lNM-030-08-4341-02] 

Las  Cruces  District  Advisory  CouncM 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Las  Cruces 
District  Advisory  Council  will  he  held 
September  13, 1988,  in  the  Aspen  West 
Room,  Mesilla  Valley  Inn,  901  Avenida 
de  Mesilla,  Las  Cruces,  New  Mexico. 
The  meeting  will  begin  at  10«)  a.m. 
There  will  be  an  opportunity  for  public 
comment  at  1:30  p.m.  It  is  expected  the 
meeting  will  adjourn  by  3:30  p.m.  The 
following  topics  are  on  the  agenda: 
Approval  of  previous  minutes, 
discussion  of  hazardous  waste 
management,  update  on  District 
planning  efforts,  update  on  District 
exchanges,  and  Boots  and  Saddles  Trail 
legislation  discussion. 
ADDRESS:  Aspen  West  Room,  Mesilla 
Valley  Inn,  901  Avenida  de  Mesilla,  Las 
Cruces.  New  Mexico  88005. 
FOR  FURTHER  INFORMATION  CONTACT 
H.  James  Fox,  District  Manager,  Las 
Cruces  District  Office,  Bureau  of  Land 
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Management,  1800  Marquess  Street,  Las 

Cruces,  New  Mexico  88005  or  at  (505) 

525-6228. 

SUPPLEMENTARY  INFORMATION:  The 

Council  is  authorized  by  the  Federal 

Land  Policy  and  Management  Act  and 

chartered  by  the  Secretary  of  the 

Interior  to  provide  citizen  advice  to  the 

District  Manager  on  matters  relating  to 

the  management  of  public  lands  and 

resources. 

Robert  R.  Calkins, 

Acting  District  Manager.  August  2.  1988. 

|FR  Doc.  88-18137  Filed  8-10-88;  8:45  am] 

BILLING  CODE  43tO-FB-M 

[AZ-920-08^212-14:  A-212181 

Conveyance  of  Public  Land;  La  Paz 
County,  AZ 

August  5, 1988. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
conveyance  of  public  land  to  La  Paz 
County. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  sections 
203  and  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976  (43  U.S.C.  1713. 1719).  U  Paz 
County  has  purchased  by 
noncompetitive  direct  sale,  at  the  fair 
market  value  of  $44,000,  plus  $50.00  for 
the  purchase  of  the  mineral  estate,  the 
following  described  land: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  7N..  R.  19W., 
Sec.  13,  SWA. 

The  area  described  contains  160.00  acres  in 
La  Paz  County,  Arizona. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  transfer  of 
land  out  of  Federal  ownership. 
Marsha  Luke, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 
[PR  Doc.  88-18138  Filed  8-10-88:  8:45  am) 

BILLING  CODE  4310-32-M 


[OR-050-4212-11:  GP8-217;  OR-442101 

Realty  Action;  Recreation  and  Public 
Purposes  Lease  in  Deschutes  County, 
OR 

August  4. 1988. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 
The  following  described  lands  have 


been  examined  and  found  to  be  suitable 
for  lease  under  the  Recreation  and 
Public  Purposes  Act  of  June  14, 1926.  as 
amended  (43  U.S.C.  869  et  seq.J. 

T.  17  S.,  R.  14  E.,  W.M.  Deschutes  County, 
Oregon 

Section  35:  WVz  SWV*  NWV*  NWV. 5  ac. 

These  lands  are  being  offered  to  the 
Deschutes  County  Department  of  Public 
Works  for  operation  of  a  solid  waste 
transfer  station.  The  lease  term  would 
be  five  years  subject  to  renewal  until 
such  time  as  the  classification  can  be 
changed  and  conveyance  made  to 
Deschutes  County. 

The  site  is  adjacent  and  west  of  the 
existing  R&PP  lease  authorizing  the 
Alfalfa  Landfill  which  will  be  closed 
and  reclaimed. 

The  transfer  station  would  provide  the 
community  with  a  site  for  disposal  of 
solid  waste  which  would  then  be  hauled 
to  the  Knott  Landfill  near  Bend. 

Waste  material  would  not  be  disposed 
on  or  under  public  lands. 

This  Decision/Notice  is  based  on  the 
following: 

(1)  The  lands  have  been  found  to  be 
valuable  for  public  pruposes  and  are 
currently  classified  for  R&PP. 

(2)  The  land  is  not  of  National 
Significance  and  not  essential  to  any 
Bureau  of  Land  Management  program. 

(3)  The  proposed  use  is  in 
conformance  with  BLM,  STATE  and 
LOCAL  Land  Use  Planning. 

(4)  The  proposed  action  will  not  have 
significant  or  controversial 
environmental  effects. 

(5)  The  proposed  use  of  these  lands 
will  provide  a  service  to  the  community 
and  deter  unauthorized  dumping  on 
pubhc  lands. 

(6)  This  lease  of  land  to  Deschutes 
County  is  in  conformance  with  the 
policy  established  by  the  Secretary  of 
Interior  to  provide  needed  lands  for 
community  development. 

The  granting  of  the  lease  will  not  be 
adverse  to  any  known  public  or  private 
interest.  The  lease  will  be  subject  to  the 
following  terms  and  conditions: 

(1)  Operation  of  the  transfer  station 
will  be  conducted  in  accordance  with 
standards  established  by  the  State 
Department  of  Environmental  Quality. 

(2)  Waste  material  shall  not  be 
deposited  on  or  under  public  land. 

(3)  The  lessee  is  prohibited  from 
accepting  hazardous  waste  or 
substances  as  defined  in  ORS  466.005, 
RCRA  (42  USCA  6903)  and  CERCLA  (42 
use  A  9601). 

(4)  Any  prohibited  wastes  discovered 
at  the  transfer  site  shall  be  immediately 
removed  and  transported  to  a  disposal 


site  authorized  to  accept  such  waste.  In 
the  event  hazardous  wastes  are 
discovered,  the  lessee  shall  notify  the 
Authorized  Officer.  Hazardous  wastes 
must  be  removed  from  the  site  within  48 
hours,  unless  otherwise  approved  by 
BLM. 

The  previous  classification  of  the 
lands  for  lease  to  Deschutes  County, 
under  the  provisions  of  the  above  cited 
authority  has  segregated  them  from  all 
other  types  of  appropriation,  including 
locations  under  the  mining  laws,  except 
as  applicable  under  the  Mineral  Leasing 
Laws. 

Detailed  information  concerning  this 
application,  including  the  field  reports 
and  environmental  assessment,  are 
available  for  review  at  the  Prineville 
District  Office,  P.O.  Box  550,  Prineville, 
OR  97754. 

Petition  for  classification  OR-44210  is 
approved  as  to  the  land  described 
above. 

Dated:  August  4, 1988. 
Donald  L  Smith, 

Acting  District  Manager.  Prineville,  District 

Office. 

|FR  Doc.  88-18139  Filed  8-10-88:  8:45  am) 

BILUNG  CODE  4310-33-M 

[ES-940-08-4520-13;  ES-039019,  Group  22] 

Filing  of  Plats  of  Dependent  Resurvey, 
Subdivisions  of  Sections  and  Survey 
of  the  Rend  Lake  Acquisition 
Boundary;  Illinois 

August  3, 1988. 

1.  The  plat,  in  six  sheets,  of  the 
dependent  resurvey  of  a  portion  of  the 
south  boundary,  a  portion  of  the 
subdivisional  lines,  and  the  survey  of 
the  subdivision  of  sections  4.  5.  7,  8, 17. 
18, 19.  30  and  31.  and  the  Rend  Lake 
acquisition  boundary.  Township  5 
South,  Range  3  East,  Third  Principal 
Meridian,  Illinois,  will  be  officially  filed 
in  the  Eastern  States  Office,  Alexandria, 
Virginia  at  7:30  a.m.,  on  September  19, 
1988. 

2.  The  dependent  resurvey  and  survey 
was  made  at  the  request  of  the  Corps  of 
Engineers. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  and  survey  must  be  sent  to  the 
Deputy  State  Director  for  Cadastral 
Survey  and  Support  Services,  Eastern 
States  Office,  Bureau  of  Land 
Management,  350  South  Pickett  Street, 
Alexandria,  Virginia  22304,  prior  to  7:30 
a.m.,  September  19, 1988. 
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4.  Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane ).  Bouman. 

Deputy  Stale  Director  for  Cadastral  Sun-ey 
and  Support  Sen-ices. 
(FR  Doc.  8&-18140  Filed  5-10-88;  8:45  amj 
BILUNG  COOE  4310-aJ-« 

[ES-940-08-4520-13;  ES-C39020,  Group  98] 

Filing  of  Plat  of  Survey  of  an  Island; 
Mictiigan 

August  4. 1988. 

1.  On  August  3, 1988,  the  plat 
representing  the  survey  of  an  island  in 
Straits  Lake,  which  was  omitted  from 
the  original  survey,  was  accepted.  It  will 
be  officially  filed  in  the  Eastern  States 
Office,  Alexandria,  Virginia,  at  7:30  a.m.. 
on  September  19. 1988. 

The  tract  shown  below  describes  the 
island  omitted  from  the  original  survey. 

Michigan  Meridian.  Michigan 
T.  44  N.,  R.  18  W. 
Tract  37. 

2.  The  island  described  above  is 
separate  and  distinct  yet  similar  in  all 
respects  to  that  of  the  adjacent  surveyed 
lands. 

3.  Tract  37  rises  approximately  24  feet 
above  the  ordinary  high  water  mark  of 
Straits  Lake  and  is  composed  of  sandy 
woodland  soil.  Tree  species  consist  of 
white  pine,  red  pine,  hemlock,  birch, 
cedar,  maple  and  alder. 

4.  The  present  water  level  of  the  lake 
compares  favorably  with  that  of  the 
original  meander  line,  therefore,  the 
elevation  and  upland  character  of  tlie 
island  along  with  the  depth  and  width  of 
the  channel  between  the  upland  and  the 
island  are  considered  evidence  that  the 
island  did  exist  in  1837,  the  year 
Michigan  was  admitted  into  the  Union. 

5.  Tract  37  is  more  than  50  percent 
upland  in  character  within  the  purview 
of  the  Act  of  September  28, 1850  (9  Stat. 
519).  Therefore,  the  island  is  held  to  be 
public  land. 

0.  Except  for  valid  existing  rights,  this 
island  will  not  be  subject  to  application, 
petition,  location,  or  selection  under  any 
public  law  until  September  19, 1988. 

7.  Interested  parties  protesting  the 
determination  that  this  island  is  public 
land  of  the  United  States,  must  pre.sent 
valid  proof  showing  that  the  island  did 
not  exist  at  the  time  of  statehood  or  that 
it  was  attached  to  the  mainland  at  the 
time  of  the  original  survey.  Such  protests 
must  be  submitted  in  writing  to  the 
Deputy  State  Director  for  Cadastral 
Survey,  Bureau  of  Land  Management. 
Eastern  States  Office,  prior  to  7:30  a.m., 
September  19. 1988. 


8.  All  inquiries  concerning  the  color- 
of-title  claims  should  be  filed  with  the 
Deputy  State  Director  for  Lands  and 
Renewable  Resources,  Bureau  of  Land 
Management,  Eastern  Slates  Office,  350 
South  Pickett  Street,  Alexandria, 
Virginia  22304.  after  September  19, 1986. 

9.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane ).  Bouman, 

Deputy  State  Director  fur  Cadastral  Survey 

and  Support  Services. 

[FR  Doc.  88-18141  Filed  8-10-88:  8:45  am) 

BILLING  COOE  4310-OJ-M 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531,  et  scq.]: 
PRT-726734 
Applicant:  Steve  Murtin,  Acton,  CA. 

The  applicant  requests  a  permit  to 
export  five  captive-born  wolves  to 
Bumaby,  British  Columbia,  Canada,  for 
the  purpose  of  educating  to  public  about 
the  conservation  needs  of  the  species. 
The  woKes  will  then  be  returned  to  the 
U.S. 

rRT-7298n8 
Applicant:  Kansas  Cit>  Zoological  Gardens. 

kansas  City,  MO. 

The  applicant  requests  a  permit  to 
import  one  male  captive  bom  maned 
wolf  [Cliysocyan  brachyurus)  from 
Halle  Zoo,  Halle.  East  Germany  for 
enhancement  of  propagation  and  survial 
of  the  species. 

Applicant:  National  Zoological  Society. 
Washington,  DC. 

The  applicant  requests  a  permit  to 
import  up  to  30  captive  born  golden  lion 
tamarins  [Leontopithecus  rnsalic)  from 
various  institutions  for  physical 
examinations,  marking,  radio-tagging 
and  re-exportation  to  Brazil  for 
reintroduction  to  the  wild  as  part  of  a 
golden  lion  tamarin  conservation 
program  that  will  enhance  the 
propagation  and  survival  of  the  species 
in  the  wild.  The  permits  requested  are 
listed  below: 
— Import  2  males,  4  females  and  young 

tamarins  from  Skansen  Zoo, 

Stockholm,  Sweden  {PRT-729917). 
— Import  1  male,  3  females  and  young 

tamarins  fioni  Frankfurt  Zoological 


Garden.  Frankfurt.  Federal  Republic 

of  Germany  [PRT-729918). 
— Impart  3  males,  3  females  and  young 

tc.murins  from  Penscynor  Wildlife 

Park,  Clifrew,  Wales  (PRT-729919). 
— Import  3  males,  4  females  and  young 

tamarins  from  Marwell  Zoological 

Park,  Co'dcn  Common,  England  (PRT- 

729920). 
rRT-729899 
Applicant:  Donald  Rogers.  Darien.  NY. 

The  applicant  requests  a  permit  to 
purchase  3  males  and  3  females  captive- 
born  Laysan  ducks  [Anas  laysanensis] 
from  Ed  Jordan.  Cape  Elizabeth.  ME  for 
enhancement  of  propagation  and 
survival  of  the  species. 
PRT-730081 
Appllciint:  Ken  Wynne.  Anchorage.  AK. 

The  applicant  requests  a  permit  to 
import  one  male  sport-hunted  bontebok 
[Damalincus  dorccs  dorcas)  culled  from 
the  captive-herd  of  V.L.  Pringle,  Huntley 
Glen,  Bedford,  Cape  Province.  Republic 
of  South  Africa  for  enhancement  of 
propagation. 

PRT-72C131 

Applicant:  Peter  Pritchard.  Maitiand.  Vi, 

The  applicant  requests  a  permit  to 
import  salvaged  specimens  of  turtles 
and  tortoises  (Order  Testudines)  found 
dead,  including  Specimens  killed  by 
local  inhabitants  for  food  or  other 
purposes,  in  countries  worldwide  for  the 
purpose  of  scientific  research.  The 
salvaged  material  will  be  incorporated 
into  the  applicant's  collection  and  made 
available  to  researchers.  r^ 

PRT-730091 
Applicant:  Duanc  Patrick,  Dradford.  TN. 

The  applicant  requests  a  permit  to 
purchase  two  pair  of  Hawaiian  geese 
{  =  nene)  Nesochen  [=Branta] 
sandvicensis  bom  is  captivity  from 
Doug  I  lopp.  Sparta.  Wisconsin,  for 
enhancement  of  survival  and 
propagation  of  the  species. 
PRT-730094 
Applicant:  Barney  Lewis,  Meridian.  ID. 

The  applicant  requests  a  permit  to 
import  tw  o  pair  of  captive  bom  Chinese 
monal  pheasants  [Lophophcras  Ihuysii) 
from  Bert  Willerasen,  Surrey,  Canada, 
for  enhancement  of  propagation  and 
survival  of  the  specits. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pjn) 
Room  403. 1375  K.  Street  NW.. 
Washington.  DC  20005,  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority.  P.O.  Bo.\  27320.  Washington, 
DC  20038-73-9. 
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Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  pubhcation  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Date:  August  3, 1988. 
R.K.  Robinson. 

Chief.  Branch  of  Permits,  U.S.  Office  of 

Management  Authority. 

|FR  Doc.  8ft-18179  Filed  ft-10-8«;  8:45  am) 

BILLING  COOe  4310-AN-M 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworic 
Reduction  Act 

The  collecction  of  information  listed 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  collection  of 
information  requirement  and  supporting 
documentation  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
collection  of  information  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer.  Washington.  DC  20503. 
telephone  (202)  395-7340;  with  copies  to 
Gerald  Rhodes.  Chief.  Branch  of  Rules. 
Orders,  and  Standards;  Offshore  Rules 
and  Operations  Division;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Mail  Stop  646;  Reston. 
Virginia  22091. 

Title:  Operations  in  the  Outer 
Continental  Shelf  for  Minerals  Other 
Than  Oil.  Gas.  and  Sulphur,  30  CFK  Part 
282. 

OMB  Approval  Number:  N/A. 

Abstract:  Under  the  proposed  rule, 
respondents  will  provide  certain 
information  to  the  Minerals 
Management  Service  (MMS)  concerning 
mining  operations  in  the  Outer 
Continental  Shelf  (OCS)  for  minerals 
other  than  oil,  gas.  and  sulphur.  The 
MMS  will  use  this  information  to 
ascertain  that  Federal  OCS  lessess  and/ 
or  holders  of  a  right  of  use  and  easement 
are  complying  with  the  rules  governing 
OCS  mining  operations  contained  in 
proposed  30  CFR  Part  282. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Federal 
OCS  lessees  and/or  holders  of  a  right  of 
use  and  easement. 


Estimated  Completion  Time:  13.3. 
Annual  Responses:  15. 
Annual  Burden  Hours:  201. 
Bureau  Clearance  Officer:  Dorothy 
Christopher.  (703)  435-6213. 

Date:  July  19. 1988. 
Riciiard  B.  Kralil, 

Acting  Associate  Director  for  Offshore 
Minerals  Management. 
(PR  Doc.  88-18168  Filed  8-10-88:  8:45  amj 
BtLLINO  COOE  OlO-tm-M 


Development  Operations  Coordination 
Document;  Broolclyn  Union 
Exploration  Co. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Brooklyn  Union  Exploration  Company, 
Inc.  has  submitted  a  DOCD  describing 
the  activities  it  proposes  to  conduct  on 
Lease  OCS-G  5197,  Block  280.  South 
Marsh  Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Freshwater  City.  Louisiana. 
DATE  The  subject  DOCD  was  deemed 
submitted  on  August  5. 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  O^ice 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans,  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans, 
Platform  and  Pipeline  Section. 


Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2874. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  5  250.34  of  Title  30  of 
the  CFR. 

Date:  August  5, 1988. 

).  Rogers  Pearcy. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  88-18142  Filed  8-10-88:  8:45  am) 

BILLING  COOE  4310-Mn-ll 


INTERSTATE  COMMERCE 
COMMISSION 

[Rnance  Docket  No.  31302] 

Norfollc  Southern  Corp.  and  loimberts 
Point  Barge  Co.,  Inc.— Joint  Petition 
for  Declaratory  Order 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  Petition  filing,  and 
institution  of  proceeding. 

summary:  Norfolk  Southern  Corporation 
(NS)  and  Lamberts  Point  Barge 
Company,  Inc.  (LPB)  filed  a  joint  petition 
for  a  declaratory  order  under  5  U.S.C. 
554(e)  seeking  a  Commission 
determination  that  NS's  controlling 
interest  in  LPB  and.  in  turn.  LPB's 
ownership  of  a  vessel  leased  under  a 
"demise"  or  "bareboat"  charter  will  not 
violate  provisions  of  the  Panama  Canal 
Act.  49  U.S.C.  11321. 
DATES:  An  original  and  10  copies  of 
comments  must  be  filed  by  August  31. 
1988.  A  copy  of  comments  must  be 
served  on  joint  petitioners' 
representative  at  the  address  below.  An 
original  and  10  copies  of  joint 
petitioners'  replies  to  comments  must  be 
filed  by  September  20, 1988.  Joint 
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petitioner  must  serve  their  repUes  on  all 
parties  who  file  comments. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31301  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

(2)  Joint  petitioners'  representative:  F. 
Blair  Wimbush.  Norfolk  Southern 
Corporation.  One  Commercial  Place, 
Norfolk.  VA  23510-2191. 

The  joint  petition  may  be  inspected  at 
the  Commission's  headquarters  in 
Washington.  DC.  Copies  are  also 
available  from  joint  petitioners'  counsel, 
F.  Blair  Wimbush.  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7345. 

[TDD  for  hearing  impaired:  (202)  275- 
1721]. 

SUPPLEMENTARY  INFORMATION:  NS  owns 
LPD  and  two  Class  I  railroads.  LPB 
owns  an  ocean-going  barge, 
Thoroughbred  Topper,  (the  Vessel) 
which  is  leased  under  demise  charter  to 
Gulfcoast  Transit  Company  (Charterer) 
for  a  term  of  1-year  and  with  a  provision 
for  two  1-year  renewals.  The  demise 
charter  provides  that  LPB  retains  legal 
title  but  grants  Charterer  exclusive 
possession,  control  and  use  of  the 
Vessel  subject  to  a  restriction  that 
Charterer  may  not  use  the  Vessel  for 
movement  over  any  route  that  might 
violate  section  11321. 

Petitioners  seek  the  declaratory  order 
so  that  they  may  remove  this  restriction 
in  the  lease.  They  maintain  that  it  would 
improve  Charterer's  flexibility  in  using 
the  Vessel  if  the  Commission  were  to 
declare  that  petitioners'  interest  in  the 
Vessel  as  demised  to  Charterer  does  not 
violate  section  11321  regardless  of  the 
routes  used.  NS  asserts  that  its  interest 
in  LPB,  and  LPB's  ownership  of  a  vessel 
subject  to  a  demise  charter  are  so  far 
removed  from  the  conduct  of  the 
business  in  which  the  Vessel  is  used 
that  neither  NS  nor  LPB  can  possibly 
reduce  competition  over  any  water 
route,  because  NS  cannot  control  the 
services  or  prices  offered  by  the  demise 
Charterer.  According  to  petitioners, 
there  is  no  opportunity  under  the  demise 
charter  for  petitioners  to  use  the  Vessel 
to  undermine  barge  operators  or  to 
interfere  with  barge  transportation  in 
any  way.  Petitioners  concede  that 
removal  of  the  route  restriction  could 
allow  petitioners  and  the  Vessel  to 
compete  for  the  same  traffic  but,  they 
argue,  permitting  the  Vessel  to  operate 
over  any  route  would  be  in  the  public 
interest  and  not  reduce  competition. 
Petitioners  maintain  that,  if  the  route 
restrictions  are  removed,  competition  by 
ocean-going  barges  will  be  increased  by 
the  potential  operation  of  a  new  entrant 


in  the  market  as  Charterer  could 
compete  for  the  trade  between 
particular  points  that  it  is  now 
prevented  from  handling. 

Dated:  August  3. 1988. 

By  the  CommiRsion,  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 
[PR  Doc.  88-18038  Filed  S-10-88;  8:45  am) 

BILUNG  CODE  703S-O1-M 

[Docket  No.  AB-167  (Sub-No.  10e9X)] 

Exemption;  Consolidated  Raii  Cotp.— 
Abandonment  Exemption— Lycoming 
and  Tioga  Counties,  PA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  62.2-mile  line  of  railroad  between  the 
Jersey  Shore  Block  Limit  Station 
(approximately  milepost  168.1)  and  the 
north  side  of  Undergrade  Bridge  No. 
105.9  over  Marsh  Creek  (approximately 
mile  post  105.9),  in  Lycoming  and  Tioga 
Counties.  PA. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360  LC.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  September 
14, 1988,  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  '  and  formal 


expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
115.27(c)(2)  *  must  be  filed  by  August  22. 
1988,  and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
August  30. 1988,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  E. 
Mechem.  Consolidated  Rail  Corporation. 
1138  Six  Penn  Center  Plaza, 
Philadelphia,  PA  19103. 

If  the  notice  of  exemption  cont;'.ins 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environment  assessment  (EA).  SEE  will 
serve  the  EA  on  all  parties  by  August  15, 
1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington. 
DC  20423)  or  by  calling  Carl  Bausch. 
Chief.  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  3, 1988. 
By  the  Commission.  Jane  F.  MackulL 
Director,  Office  of  Proceedings. 

Noreta  R.  McGee. 

Secretary. 

[FR  Doc.  88-18037  Filed  8-10-68;  8:45  am] 

BILUNQ  CODE  703S-O1-M 


[Finance  Docket  No.  31259  ■  ] 

Central  Vermont  Railway,  Inc.;  Petition 
for  Exemption;  Acquisition  and 
Operation  of  Certain  Interests  in  Rail 
Lines  From  the  National  Railroad 
Passenger  Corp. 

agency:  Interstate  Commerce 
Commission. 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  dale  of  the 


notice  of  exemption.  See  Ex  Parle  No.  274  (Sub-No. 
8).  Escmption  of  Oulof  Service  Roil  Linos  (not 
printed),  served  March  8. 1988. 

'  See  Exemption  of  Rail  Line  Abandrnments  or 
Diacontinuonce — Offers  o(  Financial  Assistance.  4 
I.C.C.2d  164  (1987).  and  final  rules  published  in  the 
Federal  ResUler  on  December  22. 1987  (52  FR  48440- 
48446). 

'  R-'lated  to  Finance  Docket  No.  31250.  National 
Railroad  Passenger  Corporation — Conveyance  of 
Boston  and  Maine  Corporation  Interests  in 
Connecticut  Hiver  Line  in  Vermont  and  New 
Hampshire. 


30354 
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action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  under  49  U.S.C. 
10505  from  the  requirements  of  49  U.S.C. 
11343.  the  acquisition  and  operation  by 
Central  Vermont  Railway,  Inc.  (CV)  of  a 
48.8-mile  railroad  line  and  related 
interests  in  New  Hampshire  and 
Vermont  acquired  by  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  from  the  Boston  and  Maine 
Corporation  (B&M)  in  Finance  Docket 
No.  31250  pursuant  to  an  application 
under  section  402(d)  of  the  Rail 
Passenger  Service  Act.  45  U.S.C.  562(d). 
for  conveyance  of  the  Connecticut  River 
Line  and  certain  other  property  interests 
belonging  to  B&M.  so  that  Amtrak  may 
resume  its  Montrealer  passenger  service 
over  that  line.  CV's  exemption  is  subject 
to  historic  and  employee  protective 
conditions,  and  CV  is  further 
responsible  for  all  labor  protection 
expenses  arising  from  the  transaction  in 
Finance  Docket  No.  31250. 
DATES:  The  exemption  will  be  effective 
on  August  12. 1988.  Petitions  for 
reconsideration  must  be  filed  by  August 
31, 1988. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31259  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Robert  P. 
vom  Eigen.  Hopkins,  Sutter,  Hamel  & 
Park,  888  Sixteenth  Street,  NW.. 
Washington,  DC  20006 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  consolidated  decision 
in  this  and  F.D.  31250.  To  purchase  a 
copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc..  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289^357/4359  (DC  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup  for 
Dynamic  Concepts,  Inc.,  in  Room  2229  at 
Commission  headquarters. 

Decided;  August  4, 1988 

By  the  Cominission.  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  L.amboley.  Chairman 
Gradison  dissented  with  a  separate 
expression.  Vice  Chairman  Andre  was  absent 
and  did  not  participate. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  88-18159  Filed  8-10-88;  8:45  am] 

BItXING  CODE  703S-O1-M 


DEPARTMEKT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Advisory  Committee  on  Standards  and 
Regulations  for  Diesel-Powered 
Equipment  In  Underground  Coal 
Mines;  Final  Report 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Advisory  committee  final  report 
and  notice  of  further  agency  action. 

SUMMARY:  This  notice  announces  the 
availabihty  of  the  final  report  of  the 
Advisory  Committee  on  Standards  and 
Regulations  for  Diesel-Powered 
Equipment  in  Underground  Coal  Mines, 
and  provides  information  of  further 
agency  action  based  on  the  Advisory 
Committee  recommendations  contained 
in  the  report. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey,  Director,  Office  of 
Standards.  Regulations,  and  Variances, 
Mine  Safety  and  Health  Administration, 
Room  631,  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203:  phone  (703) 
235-1910. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  requirements  contained  in  section 
101(a)(1)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  the  Mine  Safety  and 
Health  Administration  (MSHA) 
Advisory  Committee  on  Standards  and 
Regulations  for  Diesel-Powered 
Equipment  in  Underground  Coal  Mines 
has  issued  its  final  report  to  the 
Secretary  of  Labor.  This  report  is 
available  to  interested  members  of  the 
public.  Copies  of  the  report  may  be 
obtained  upon  request  to  Mr.  Wayne 
Veneman.  Office  of  Information  and 
Public  Affairs,  Room  601,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203; 
phone  (703)  235-1452. 

The  Advisory  Committee  was 
established  by  the  Secretary  of  Labor 
and  chartered  pursuant  to  the  provisions 
of  the  Federal  Advisory  Committee  Act 
and  the  Federal  Mine  Safety  and  Health 
Act  of  1977.  As  required  by  this  charter, 
the  Advisory  Committee  issued  its  final 
report  to  the  Secretary  in  July  1988.  The 
Report  provides  a  set  of 
recommendations  on  approval 
regulations,  and  health  and  safety 
standards  related  to  the  use  of  diesel- 
powered  equipment  in  underground  coal 
mines. 

Pursuant  to  the  requirements  of 
section  101(a)(2)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977.  MSHA 
will  carefully  review  the  report  and 
develop  a  proposed  rule  which  will 
address  each  of  the  recommendations 
made  by  the  Advisory  Committee.  The 


Agency  expects  to  issue  its  proposed 
rule  in  December  1988. 

Signed  at  Arlington.  Virginia,  this  Sth  day 
of  August.  1988. 
Patrida  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  88-18147  Filed  8-10-88: 8:45  am] 

BILUNa  CODE  4S10-tt-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  National  Endowment  for  the 
Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

date:  Comments  on  this  information 
collection  must  be  submitted  by 
September  12. 1988. 

ADDRESSES:  Send  comments  to  Mr.  ]im 
Houser,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place,  NW..  Room  3002, 
Washington,  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Miss  Anne 
Cowperthwaite.  National  Endowment 
for  the  Arts.  Administrative  Services 
Division,  Room  203, 1100  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20506; 
(202-682-5401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Miss  Anne  Cowperthwaite,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division.  Room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 

Endowment  requests  a  review  of  the 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:  (1)  The  title  of 
the  form;  (2)  how  often  the  required 
information  must  be  reported;  (3)  who 
will  be  required  or  asked  to  report;  (4) 
what  the  form  will  be  used  for  (5)  an 
estimate  of  the  number  of  responses;  (6) 
the  average  burden  hours  per  response; 
(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  form.  This 
entry  is  not  subject  to  44  U.S.C.  3504(h) 
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Title:  Challenge  III  Grant  Application 
Guidelines  for  FY  1990. 

Frequency  of  Collection:  One-time. 

Respondents:  State  or  local 
governments:  Non-profit  institutions. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  non-profit  organizations  and  State 
and  local  arts  agencies  that  apply  for 
funding  under  specific  Challenge  III 
program  categories.  This  information  is 
necessary  for  the  accurate,  fair  and 
thorough  consideration  of  competing 
proposals  in  the  peer  review  process. 

Estimated  Number  of  Respondents: 
150. 

A  verage  Burden  Hours  per  Response: 
80. 

Total  Estimated  Burden:  12.000. 
Murray  R.  Welsh. 

Director.  Administrative  Services  Division, 

National  Endowment  for  the  Arts. 

IFR  Doc.  88-18157  Filed  8-10-88:  8:45  am) 

BtLUNG  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-4001 

Carolina  Power  &  Ught  Co.,  et  al., 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
63  to  the  Carolina  Power  &  Light 
Company  (CP&L  or  the  licensee),  for  the 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1,  located  in  Wake  and  Chatham 
Counties,  North  Carolina. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  relating  to  fuel 
enrichment. 

The  proposed  action  is  in  accordance 
with  the  licensee's  applications  dated 
February  1  and  February  8, 1988,  and 
previous  submittals  dated  May  26,  and 
November  2. 1987. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  so 
that  the  licensee  can  use  higher 
enrichment  fuel,  and  provides  the 
flexibility  of  extending  the  fuel 
irradiation  and  permitting  operation  of 
longer  fuel  cycles. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  would  permit  use  of 
fuel  enriched  with  Uranium  235  in 
excess  of  4  weight  percent  and  up  to  4.2 
weight  percent  and  the  license  would 
expect  the  fuel  to  be  irradiated  to  levels 
above  33  gigwatt  days  per  metric  ton 
(GWD/MT)  but  not  to  exceed  60  GWD/ 
MT.  The  safety  considerations 
associated  with  reactor  operation  with 
higher  enrichment  and  extended 
irradiation  have  been  evaluated  by  the 
NRC  staff.  The  staff  has  concluded  that 
such  changes  would  not  adversely  affect 
plant  safety.  The  proposed  changes  have 
no  adverse  effect  on  the  probability  of 
any  accident.  The  increased  bumup  may 
slightly  change  the  mix  of  fission 
products  that  might  be  released  in  the 
event  of  a  serious  accident  but  such 
small  changes  would  not  significantly 
affect  the  consequences  of  serious 
accidents.  No  changes  are  being  made  in 
the  types  or  amounts  of  any  radiological 
effluents  that  may  be  released  offsite. 
There  is  no  signi^cant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 

With  regard  to  potential 
nonradiological  impacts  of  reactor 
operation  with  higher  enrichment  and 
extended  irradiation,  the  proposed 
changes  to  the  TS  involve  systems 
located  within  the  restricted  area,  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  are  discussed  in  the  attached 
staff  assessment  entitled,  "NRC 
Assessment  of  the  Environmental 
Effects  of  Transportation  Resulting  from 
Extended  Fuel  Enrichment  and 
Irradiation,"  dated  July  7, 1988.  As 
indicated  therein,  the  environmental 
cost  contribution  of  the  proposed 
increase  in  the  fuel  enrichment  and 
irradiation  limits  are  either  unchanged 
or  may  in  fact  be  reduced  from  those 
summarized  in  Table  S-4  as  set  forth  in 
10  CFR  51.52(c). 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 
impacts  associated  with  the  proposed 
amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 


proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  weuldbelo 
deny  the  cei^uestsfinAendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
related  to  the  operation  of  the  Shearon 
Harris  Nuclear  Power  Plant,  Units  1  and 
2,"  dated  October  1983. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  1,  and 
Februarys.  1968,  and  submittals  May  26 
and  November  2, 1987,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW.,  Washington,  DC  and 
at  the  Richard  B.  Harrison  Library.  1313 
New  Bern  Avenue,  Raleigh,  North 
Carolina  27610. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Edward  A.  Reeves, 

Acting  Director.  Project  Directorate  Il-l. 
Division  of  Reactor  Projects  l/II,  Office  of 
Nuclear  Reactor  Regulation. 

NRC  Assessment  of  the  Environmental 
Effects  of  Transportation  Resulting  From 
Extended  Fuel  Enrichment  and 
Irradiation 

Introduction 

Several  Licensees  of  light  water 
reactors  (LWRs)  have  submitted 
proposed  license  amendments  to  permit 
use  of  enriched  fuel  in  excess  of  four  (4) 
weight-percent  uraf«n»^36  and  to 
extend  fuel  irradiation  from  the  current 
limit  of  33  Gigawatt  Days/Metric  Ton 
(GWD/MT)  up  to  60  GWD/MT.  It  is 
anticipated  that,  in  time,  almost  all 
licensees  of  ligbt  weter  reactors  will 
request  approval  to  adopt  increases  in 
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irradiation  levels  and  fuel  enrichment. 
Paragraph  (b)  of  10  CFR  51.52  states, 
among  other  things,  that  the  reactors 
using  fuel  enrichment  greater  than  4 
weight-percent  uranium-235  or  where 
fuel  irradiation  exceeds  33  GWD/MT. 
the  licensee  shall  provide  a  full 
description  and  detailed  analysis  of  the 
enviroojnental  effects  to  transportation 
of  fueland  wastes  to  and  from  the 
reactor,  including  values  for  the 
environmental  impact  under  normal 
conditions  of  transport  and  for  the 
environmental  risk  from  accidents  in 
transport.  The  Statement  shall  indicate 
that  the  values  determined  by  the 
analysis  represent  the  contribution  of 
such  effects  to  the  environmental  costs 
of  licensing  the  reactor. 

With  respect  to  the  issue,  the  staff 
published  a  Notice  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  extended  burnup 
fuel  use  in  Commercial  LWRs  in  the 
Federal  Register  (53  FR  6040],  dated 
February  29, 1988.  In  the  above  cited 
notice,  the  staff  concluded  that  the 
environmental  impacts  summarized  in 
Table  S-A  of  10  CFR  51.52  for  the  burnup 
level  of  33  GWD/MT  are  conservative 
and  bound  the  corresponding  impacts 
for  burnup  level  up  to  60  GWD/MT  and 
uranium-235  enrichments  up  to  five 
percent  by  weight.  The  staff  also 
concluded  that  there  are  no  significant 
adverse  radiological  or  non-radiological 
impacts  associated  with  the  use  of 
extended  fuel  burnup  and/or  increased 
enrichment,  and  that  this  use  will  not 


significantly  affect  the  quality  of  the 
human  environment.  Moreover,  pursuant 
to  10  CFR  51.31,  the  Commission 
determined  that  an  environmental 
impact  statement  need  not  be  prepared 
for  this  action. 

The  Staff  is  in  the  process  of  revising 
the  regulations  at  10  CFR  51.52  to  reflect 
the  findings  published  in  the  above  cited 
Federal  Register  Notice.  In  the  interim, 
in  connection  with  its  review  of 
proposed  license  amendments  to  permit 
use  of  fuel  enriched  with  uranium  235  in 
excess  of  4  percent  and  up  to  5  percent 
by  weight  and  irradiated  to  levels  above 
33  GWD/MT  and  up  to  60  GWD/MT, 
and  pursuant  to  10  CFR  51.52(b),  the 
staff  proposes  to  accept  the  following 
analysis  of  the  environmental  effects  of 
the  transportatio  of  such  fuel  and  waste 
until  such  time  as  the  revision  to  the  rule 
is  issued. 

Environmental  Impacts  of 
Transportation 

In  evaluating  the  environmental 
impacts  of  the  use  of  extended 
irradiation  of  high  enrichment,  fuel,  the 
Commission  has  relied  upon  the 
following  four  studies  dealing  with  the 
transportation  impacts: 

(1)  Pacific  Northwest  Laboratories' 
report  NUREG/CR-5009,  "Assessment 
of  the  Use  of  Extended  Burnup  Fuel  in 
Light  Water  Power  Reactors,"  dated 
February  1988,  prepared  for  the  Nuclear 
Regulatory  Commission; 

(2)  Nuclear  Regulatory  Commission's 
report  WASH-1238,  "Environmental 


Survey  of  Transportation  of  Radioactive 
Materials  to  and  from  Nuclear  Power 
Plants,  dated  December  1972: 

(3)  Envirosphere  Company  Report 
AIF/NE  SP-032.  "The  Environmental 
Consequences  of  Higher  Fuel  Burnup," 
dated  June  1985,  prepared  for  National 
Environmental  Studies  Project  (NESP) 
and  the  Atomic  Industrial  Forum.  Inc.a 
with  the  participation  of  the 
Commission's  staff:  and 

(4)  Sandia  National  Laboratories 
(SNL)  Draft  Report  NUREG/CR-2325. 
"The  Transportation  of  Radiactive 
Material  (RAM)  To  and  From  U.S. 
Nuclear  Power  Plants,"  dated  December 
1983. 

All  four  studies  present  the  results  of 
evaluation  of  transportation  impacts  for 
postulated  traffic  models.  The  results 
are  presented  for  traffic  density, 
radiological  occupational  risks, 
radiological  public  risks  of  normal 
transportation,  and  risks  of 
transportation  accidents.  The  Pacific 
Northwest  Laboratories  (PNL)  report 
and  the  Envirosphere  Company  report 
present  the  environmental  impacts  for 
fuel  irradiation  levels  extending  up  to  60 
GWD/MT  and  enrichments  up  to  5 
weight  percent  uranium-235.  The  PNL 
results  appear  to  have  been  derived 
from  the  analysis  presented  in  the  NESP 
report. 

Table  I  summarizes  the  results  of 
traffic  densities  for  transportation  of 
fresh  fuel,  spent  fuel,  and  other  solid 
waste  by  truck,  rail  and  barge  used  in 
the  four  studies. 


Table  I.— Traffic  Densities  Shipments  Per  Reactor  Year 


NUREG/CH-5009  (PNL) 

NESP-032 

WASH- 
1238 

SNL' 

Transportation  mode 

33GWD/ 
MT 

60GWD/ 
MT 

33GWD/ 
MT 

60GWD/ 
MT 

33GWD/ 

MT 

33  GWD/MT 

TRUCK 

RAIL 

112 
10 

5 

92 
6 
3 

112 

10 

5 

92 
6 
3 

112 
10 

122 
23 

BARGE 

'  The  report  ckses  not  clearly  state  the  assumptions  regarding  fuel  enrichment  and  irradiatton  levels.  Howevef.  smce  Table  S-4  in  10  CFR  51.52  is  t>ased  on  33 
GWD/MT,  tt)e  staff  has  assumed  that  SNL  analysis  must  be  based  on  the  assumptions  contained  in  10  CFR  51  52.  Table  S-4. 


The  comparison  of  the  results  of  traffic 
density  analysis  shows  that  there  is  a 
reasonable  good  correlation  between 
the  total  number  of  shipments  shown  in 
SNL  results  and  that  shown  in  other 
reports  for  33  GWD/MT.  Both  the  PNL 
study  and  the  NESP  study  show  that 
there  will  be  a  reduction  in  the  total 
number  of  shipments  (fresh  fuel,  spent 
fuel,  and  low  level  wastes)  when  higher 
levels  of  irradiation  (60  GWD/MT)  are 
assumed.  Such  high  irradiation  levels 
may  require  that  fuel  enrichment  be 
increased  up  to  a  maximum  of  5  weight 


percent.  The  reduction  in  the  shipments 
is  due  to  the  fact  that  there  will  be  fewer 
outages  for  fuel  reloads  resulting  in 
reduced  fuel  shipments  to  the  reactor 
and  reduced  spent  fuel  shipments  from 
the  reactor.  However,  there  will  be  an 
increase  in  the  shipment  of  low  level 
solid  wastes.  Even  when  this  increase  in 
low  level  waste  shipment  is  included 
with  the  shipment  of  fresh  fuel  and 
spent  fuel,  the  total  shipments  for  higher 
irradiation  (60  GWD/MT)  are  still 
somewhat  reduced  from  those  at  33 
GWD/MT.  As  a  result  of  the  reduction 


in  number  of  shipments,  there  should  be 
some  reduction  in  the  estimated  number 
of  persons  exposed.  There  should  also 
be  no  significant  change  in  heat 
generated  per  irradiated  fuel  cask  and 
the  weight  restriction  for  transporting 
vehicle. 

The  discharged  spent  fuel  at  higher 
irradiation  (60  GWD/MT)  will  have 
more  long  lived  radionuclides  per  unit 
mass  compared  with  the  spent  fuel 
irradiated  at  30  GWD/MT.  However, 
there  is  a  smaller  amount  of  annual 
spent  fuel  discharged.  Since  each  spent 
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fuel  package  will  meet  the  surface 
radiation  level  limits  imposed  by  the 
transportation  regulations  and  there  are 
fewer  packages  being  shipped,  there  will 
be  an  overall  reduction  in  the  impacts  of 
normal  transportation  of  spent  fuel  at 
higher  irridiation  levels.  However,  the 
normal  transportation  impacts  of  low 
level  wastes  will  increase  with 
increased  irradiation  level.  This  is  due 


to  the  fact  that  slight  increases  in 
cooling  water  activity  could  occur 
through  increased  inventory  and  gap 
release  fraction.  Because  this  activity 
would  need  to  be  removed  to  keep 
cooling  water  activity  within  licensed 
technical  specification  limits,  a  small 
increase  in  the  quantity  of  low  level 
wastes  is  estimated  to  occur.  Both 
NUREG/CR-5009  and  NESP-0032 


conservatively  assume  a  20%  increase  in 
solid  waste  at  60  GWD/MT  irradiation. 
Table  II  summarizes  the  combined 
environmental  impacts  of  normal 
transportation  of  spent  fuel,  low  level 
waste  and  new  fuel  activities  at  33 
GWD/MT  and  60  GWD/MT  as 
presented  in  NUREG/CR-5009  and 
NESP-032. 


Table  II.— Normal  Transportation  Radiological  Exposure  Risk  Person  REM/Reactor  Year 

NUREG/CR-5009  (PLN) 

NESP-032 

Exposure  type 

33  ^WD/       go  GVVD/MT 

33  GWO/ 
MT 

60  GWD/MT 

Occupational _ - - 

General  Pul)lic 

4.2' 
3.2' 

3 
2.5 

4.2 
3.2 

3 
2.0 

7.4 

5.5 

7.4 

5.0 

'  These  values  are  identical  to  the  rounded  off  values  reported  in  Tat)te  S-4  of  10  CFR  51.52.  and  form  the  basis  of  the  Commssions  delermmation  of  no 
Significant  adverse  environn>ental  impacts  of  transportation  of  fuel  and  wastes  to  and  from  nuclear  reactor  sites. 


The  above  results  show  that  there  is 
in  fact  an  overall  reduction  in  the 
radiological  impacts  of  normal 
transportation  {the  calculated  impacts 
are  lower  than  the  values  reported  in 
Table  S-4). 

Environmental  impacts  also  result 
from  transportation  accidents.  The 
extended  irradiation  of  fuel  will  result  in 
an  increase  in  the  actinide  and  fission 
product  inventory  in  the  fuel.  Since  the 
spent  fuel  in  transported  after  an 
extended  storage  at  the  site  (5  years), 
only  the  long  lived  Fission  products  and 
antinides  would  remain  to  contribute  to 
the  risk.  The  PNL  analysis  shows  that 
the  overall  effect  of  a  higher  inventory 
of  antinides  and  long  lived  fission 
products  would  be  to  increase  the 
projected  dose  in  the  event  of  an 
accident  involving  spent  fuel  by  a  factor 
of  about  2.7,  when  irradiation  is 
increased  from  33  GWD/MT  to  60 
GWD/MT.  However,  because  the 
increased  irradiation  will 
correspondingly  decrease  the  amount  of 
the  spent  fuel  discharged,  the 
probability  of  a  transportation  accident 
will  be  reduced  by  an  amount  roughly 


equal  to  the  ratio  of  irradiation  levels. 
The  overall  effect  of  the  increase  in 
irradiation  to  60  GWD/MT  would  be  to 
increase  the  radiological  risk  of  spent 
fuel  transportation  accidents  by  about 
50%. 

As  stated  earlier,  the  amount  of  low 
level  waste  is  conservatively  assumed 
to  increase  by  about  20%  when 
irradiation  levels  are  increased  to  60 
GWD/MT.  No  significant  change  in 
composition  of  low  level  wastes  is 
expected.  Therefore,  the  transportation 
accident  risks  of  low  level  waste 
shipment  would  increase  by  20%.  The 
transportation  risk  associated  with  new 
fuel  shipments  would  decrease  as 
shipments  decreased  due  to  extended 
burnup. 

Although  Table  S-4  indicates  that  the 
radiological  risk  of  accidents  is  small 
and  not  capable  of  quantification,  the 
radiological  risks  of  transportation 
accidents  were  calculated  in  NUREG/ 
CR-2325.  For  the  1985  transportation 
model,  the  SNL  calculated  radiological 
risk  of  1.8  person-rem/reactor  year.  The 
staff  has  conservatively  assumed  from 
the  PNL  analyses  that  the  higher 


irradiation  (60  GWD/MT)  would  result 
in  a  50  percent  increase  in  radiological 
risks  due  to  transportation  of  all  kinds 
of  radioactive  waste  (even  though  for 
low  level  waste  the  increase  in  expected 
to  be  20%  or  less  and  for  new  fuel  the 
risk  would  decrease  with  the 
assumption).  SNL  calculated  risk  of  1.8 
person-rem/reactor  year  could  increase 
to  2.7  person-rem/reactor  year  at  60 
GWD/MT  irradiation  level.  When 
accident  risks  at  33  GWD/MT  (SNL 
value)  and  60  GWD/MT  (Scaled  SNL 
value)  are  added  to  normal  impacts 
(PNL  and  NESP-032  value  in  Table  II). 
the  overall  radiological  risks  at  higher 
irradiation  levels  are  still  lower  than  the 
risks  at  33  GWD/MT  irradiation  levels. 
This  is  shown  on  Table  III. 

The  analyses  presented  in  NESP-032 
show  that  the  radiological 
environmental  impacts  of  transportation 
accidents  are  small  at  33  GWD/MT  and 
remain  small  at  60  GWD/MT.  The 
NESP-032  finding  is  consistent  with 
finding  in  WASH-1238  and  the  results 
summarized  in  Table  S-4  of  10  CFR 
51.52. 


Table  III.— Transportation  Radiological  Exposure  Risk  Person  REM/Reactor  Year 


NUREG/CR-5009  (PNL) 


33  GWD/ 
MT 


60  GWD/ 
l«IT 


Normal  Trarisportation  Exposures 
Accident  Exposures  (from  SNL) ... 


7.4 
1.8 


92 


5.5 
27 


82 


NESP-032 


33  GWD/ 
MT 


7.4 
18 


9.2 


60  GWD/ 
MT 


5.0 

2.7 


7.7 
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The  non-radiological  impacts  of 
transportation  accidents  are  presented 
in  Table  S-4  as  follows: 

(a)  1  fatality  in  100  reactor  years. 

(b)  1  non-fatal  injury  in  10  reactor 
years. 

(c)  $475  property  damage  per  reactor 
year. 

As  seen  in  Table  1,  the  overall 
shipments  of  fresh  fuel,  spent  fuel,  and 
low  level  waste  are  slightly  reduced. 
Therefore,  the  likelihood  of  an  accident 
would  decrease  with  the  decreased 
number  of  shipments,  while  the  non- 
radiological  consequences  of 
transportation  accidents  would  remain 
unchanged. 

In  summary,  the  environmental 
impacts  of  extended  irradiation  up  to  60 
GWD/MT  and  increased  enrichment  up 
to  5  weight  percent  are  bounded  by  the 
impacts  reproted  in  Table  S-4  of  10  CFR 
Part  51.  Table  IV  shows  the  summary  of 
the  comparison  of  impacts.  Table  IV 
also  supports  the  staffs  conclusions 
concerning  transportation  impacts  in  the 
Federal  Register  Notice  53  FR  6040. 

Table  IV.— Summary  Comparison  of 
Transportation  Impacts 


60  GWD/MT 

Table  S-4 

and  up  to  5 

percent 
enrichnr)ent 

Traffic  Density 

Truck 

Less  than  1 

No  ir>crease. 

per  day. 

Rail 

Less  than  3 

No  ir>crease 

per  month. 

Radiologtcal 

Risk— Person 

REM  per  year 

Normal 

7 

5  0-5  5 

Transporta- 

tion. 

Accidents 

1.8 

27 

Total 

e.e 

7.7-8.2 

Non- Radiological 

1  Fatality/ 100 

No  increase. 

Risk. 

Reactor 
Years. 

1  Non-Fatal 

No  increase. 

Injury/ 10 

Reactor 

Yeras. 

$475  Property 

No  increase 

Damage/ 

Reactor 

Year. 

The  above  evaluation  sets  forth  the 
changes  resulting  from  increased 
enrichment  (up  to  5  weight  percent)  and 
extended  irradiation  (up  to  60  GWD/ 
MT).  in  the  environmental  impacts  of 
transportation  of  fuel  and  wastes  to  and 
from  the  light  water  ractors  set  forth  in 


Table  S-4, 10  CFR  Part  51.  The  values 
set  forth  in  this  detailed  analysis 
represent  the  contribution  of  the 
environmental  effects  of  transportation 
of  fuel  enriched  with  uranium  235  above 
4  weight  percent  and  up  to  5  weight 
percent,  and  irradiated  to  levels  above 
33  GWD/MT  and  up  to  60  GWD/MT  to 
the  environmental  costs  of  operating  the 
reactors.  As  shown  above,  the 
environmental  cost  contributions  of  the 
stated  increases  in  fuel  enrichment  and 
irradiation  limits  are  either  unchanged 
or  may  in  fact  be  reduced  from  those 
summarized  in  Table  S-4,  as  set  out  in 
10  CFR  51.52(c). 

Dated:  July  7. 1988. 

[FR  Doc.  88-18175  Filed  8-10-88;  8:45  am] 
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[Docket  No.  50-341] 

Detroit  Edison  Co.,  Wolverine  Power 
Supply  Cooperative,  inc^ 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company  (DECo)  and  the  Wolverine 
Power  Supply  Cooperative,  Incorporated 
(the  licensees)  for  the  operation  of 
Fermi-2  located  in  Monroe  County, 
Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  Proposed  amendment  would 
revise  provisions  in  the  Fermi-2 
Technical  Specifications  (TSs)  relating 
to  the  Standby  Gas  Treatment  System 
(SGTS)  Radiation  Monitors  and  the 
Containment  High  Range  Radiation 
Monitor. 

Ttie  Need  for  the  Proposed  Action 

The  proposed  changes  to  the  TSs  are 
required  in  order  to  remove  the  potential 
for  an  unmonitored  release  for  fission 
products  from  the  plant  and  to  revise 
Action  Statement  81  to  make  it 
consistent  with  NRC  Generic  Letter  83- 
36. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TSs.  The  proposed  revision  would 
require  a  minimum  of  two  channels, 
instead  of  one.  of  the  SGTS  Radiation 
Monitors  to  be  operable  to  ensure  that 
appropriate  compensatory  actions  are 
taken  to  preclude  conditions  which  have 


the  potential  for  allowing  unmonitored 
releases  of  noble  gases.  In  addition,  the 
proposed  amendment  would  (1)  revise 
the  associated  Action  Statement  81  in 
Table  3.3.7.5-1  for  the  SGTS  Radiation 
Monitors  and  Containment  High  Range 
Radiation  Monitor  to  extend  the  time 
period  before  the  licensees  are  required 
to  submit  a  Special  Report  to  the 
Commission  (pursuant  to  6.9.2  of  the 
TSs)  as  recommended  by  NRC  Generic 
Letter  83-36;  and  (2)  make  appropriate 
changes  in  the  TS  Bases  for  Accident 
Monitoring  Instrumentation  as  a  result 
of  the  changes.  Therefore,  the  proposed 
changes  do  not  increase  the  probability 
or  consequences  of  any  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  impact  and  could  result  in 
the  reduction  of  the  radiological 
impacts. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  to  the  TSs  involve  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  March  10, 1988  (53 
FR  7819).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  amendment,  any 
alternative  would  have  either  no  or 
greater  environmental  impact.  The 
principal  alternative  would  be  to  deny 
the  requested  amendment.  This  may 
increase  the  environmental  impacts 
attributed  to  the  facility  due  to  allowing 
the  potential  for  unmonitored  releases 
from  the  facility. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to 
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Operation  of  Fermi-2."  dated  August 
1981. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensees'  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  aspect  to  this 
action,  see  the  application  for 
amendment  dated  November  30. 1987, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street,  NW.,  Washington, 
DC,  and  at  the  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Dated  at  Ror:kvii!c,  Maryland,  this  5th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Martin  |.  V'irgilio, 

Director.  Projncl  Directorate  III-l.  Division  of 
Reactor  Projecls-I II,  IV,  V  and  Special 
Projects. 
jFR  Doc.  88-18170  Filed  8-10-88.  8:45  am) 

BtLLING  CODE  7590-4 1-M 

[Docket  No.  50-461] 

Illinois  Power  Co.,  et  &I.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  the  Illinois  Power  Company  '  (IP), 
Soyland  Power  Cooperative,  Inc.  and 
Western  Illinois  Power  Cooperative. 
Inc..  (the  licensees)  for  Clinton  Power 
Station.  Unit  1.  located  in  DeWitt 
County,  Illinois. 

Environmental  Assessment 

Identification  of  Proposed  Action 

In  general,  the  proposed  license 
amendment  would  revise  Technical 
Specification  (TS)  Section  4.8.2.1.d.2.b  in 
order  to  accurately  reflect  the  4-hour 
Division  II  battery  emergency  loading 
profile.  The  licensees  proposed  to 


'  Illinois  Power  Company  is  aut^iorizod  to  act  as 
agent  for  Soyland  Power  Cooper.ilive.  Inc.  and 
Western  Illinois  Power  Cooperative.  Inc.  and  has 
exclusive  responsibilil)  and  control  over  the 
physical  construction,  operation  and  niiiinit nance 
of  the  facility 


increase  the  emergency  loading  profile 
of  the  Division  II  battery  by  10  amperes. 
This  increases  the  first,  second,  and 
third  periods  of  the  battery  emergency 
loading  profile  to  462  amperes.  296 
amperes,  and  108  amperes,  respectively. 

This  revision  to  the  Clinton  Power 
Station  license  would  be  made  in 
response  to  the  licensees'  application  for 
amendment  dated  October  30. 1987. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  50.90,  IP,  et  al. 
have  proposed  an  amendment  to  Facility 
Operating  License  No.  NPF-62  in  order 
to  accurately  reflect  the  4-hour  Division 
II  battery  emergency  loading  profile. 

The  purpose  of  this  profile  is  to  define 
the  level  of  loading  in  amperes  that  the 
battery  would  have  to  supply  for  a 
specific  time  period  during  an 
emergency  condition  with  the  battery 
charger  inoperable.  The  Technical 
Specification  requires  a  demonstration 
once  every  18  months  during  shutdown 
that  the  battery  can  supply  a  dummy 
load  of  that  profile  or  that  it  can  supply 
the  actual  emergency  loads. 

A  review  conducted  by  the  licensees 
determined  that  a  Division  II  load  (Fire 
Protection  distribution  panel)  was  not 
considered  for  this  profile  during  a 
previous  plant  modification  review.  The 
proposed  Technical  Specification 
change  therefore  increases  the 
emergency  loading  profile  of  the 
Division  II  battery  by  10  amperes.  This 
increases  the  first,  second,  and  third 
periods  of  battery  emergency  loading 
profile  to  4G2  amperes.  296  amperes,  and 
108  amperes,  respectively. 

Environmental  Impacts  of  the  Proposed 
Action 

The  licensees  stated  that  the  battery 
capacity  has  been  evaluated  using  the 
new  loading  profile  to  ensure  its 
capability  of  supporting  required  design 
basis  accident  loads.  The  staff  has 
determined  that  the  change  in  battery 
load  is  not  significant  in  comparison  to 
the  battery  capacity  and  that  the 
batteries  are  capable  of  supplying  the 
new  loads  now  and  at  the  end  of  their 
twenty  year  life  per  lEE  485. 

Based  on  the  relatively  small  increase 
in  battery  loading  and  the  battery's 
capability  of  supplying  the  new  loads, 
the  staff  concludes  that  the  Division  II 
batterj'  will  continue  to  provide  its 
original  4-hour  endurance  under  the  new 
emergency  loading  profile. 

The  Commission  has  determined  that 
potential  radiological  releases  during 
normal  operations,  transients,  and  for 
accidents  would  not  be  increased.  With 
regard  to  non-radiological  impacts,  and 
for  proposed  amendment  involves 
systems  located  entirely  within  the 


restricted  area  as  defined  in  10  CFR  Part 
20.  They  do  not  affect  non-radiological 
plant  effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
staff  also  concludes  that  there  are  no 
significant  non-radiological  environment 
impacts  associated  with  the  proposed 
amendment. 

Accordingly,  the  Commission  findings 
in  the  "Final  Environmental  Statement 
related  to  the  operation  of  Clinton 
Power  Station.  Unit  No.  1"  dated  May 
1982  regarding  radiological 
environmental  impacts  from  the  plant 
during  normal  operation  or  after 
accident  conditions,  are  not  adversely 
altered  by  this  action.  IP  is  committed  to 
operate  Clinton.  Unit  1  in  accordance 
with  standards  and  regulations  to 
maintain  occupational  exposure  levels 
"as  low  as  reasonably  achievable". 

Alternative  to  the  Proposed  Actions 

The  principal  Eltcrnative  would  be  to 
deny  the  requested  amendment.  This 
alternative,  in  effect,  would  be  the  same 
as  a  "no  action  "  alternative.  Since  the 
Comission  has  concluded  that  no 
adverse  environmental  effects  are 
associated  with  this  proposed  action, 
any  alternatives  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Nuclear  Regulatory 
Commission's  Final  Environmental 
Statement  dated  May  1982  related  to 
this  facility. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensees' 
request  of  October  30, 1987  and  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  this  Environmental 
Assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment 
dated  October  30. 1987  and  the  Final 
Environmental  Statement  for  the  Clinton 
Power  Station  dated  May  1982.  which 
are  available  for  public  inspection  at  the 
Commissions  Public  Document  Room, 
1717  H  Street  NW.,  Washington.  DC 
20555  and  at  the  Vespasian  Warner 
Public  Library,  120  W'est  Johnson  Street. 
Clinton,  Illinois  81727. 
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Dated  at  Rockville.  Maryland,  this  4th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Leonard  N.  OUhan, 

Acting  Director,  Project  Directorate  111-2, 
Division  of  Reactor  Projects  III,  IV.  Vand 
Special  Projects. 

|FR  Doc.  88-18177  Filed  8-10-68;  8:45  am) 
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[Docket  No.  50-271] 

Vermont  Yankee  Nuclear  Power  Corp.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission]  has  issued 
Amendment  No.  105  to  Facility 
Operating  License  No.  DPR-28  issued  to 
Vermont  Yankee  Nuclear  Power 
Corporation  (the  licensee),  which 
revised  the  Technical  Specifications  for 
operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  located  in 
Vernon.  Vermont.  The  amendment  was 
effective  as  of  the  date  of  issuance. 

The  amendment  revised  the  Technical 
Specifications  to  reflect  new  limiting 
conditions  of  operation  and  surveillance 
requirements  for  the  automatic 
depressurization  system  in  response  to 
NUREG-0737,  Item  n.K.3.18. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  is  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
March  3. 1988  (53  FR  6889).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  the 
action  and  has  concluded  that  an 
environmental  impact  statement  is  not 
warranted  and  that  the  issuance  of  this 
amendment  will  not  have  a  significant 
adverse  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  the 
action,  see  (1)  the  application  for 
amendment  dated  November  30, 1987 
and  clarifying  information  dated  |anuary 
20, 1988  and  April  13,  1988,  (2) 
Amendment  No.  105  to  License  No. 
DPR-28.  and  (3)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessment. 


All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC  and  at  the  Brooks 
Memorial  Library,  244  Main  Street, 
Brattleboro,  Vermont  05301.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Dated  at  Rockville.  Maryland,  this  August 
4,1988. 

For  the  Nuclear  Regulatory  Commission. 
Vernon  L.  Rooney, 

Project  Manager.  Project  Directorate  1-3, 

Division  of  Reactor  Projects,  l/ll. 

[FR  Doc.  88-18178  Filed  8-10-88:  8:45  am) 

BILLING  CODE  7S9(M)1-M 


POSTAL  RATE  COMMISSION 

Powder  Springs,  TN  37843,  Boyd  KItts. 
et  aU  Petitioners;  Order  Accepting 
Appeal  and  Establishing  Procedural 
Schedule 

[Order  No.  793;  Docket  No.  A88-4] 

Before  Commissioners:  )anel  D.  Steiger. 
Chairman;  Patti  Birge  Tyson.  Vice-Chairman; 
lohn  W.  Crutcher;  Henry  R.  Folsom;  VV.H. 
"Trey"  LeBIanc,  III. 

Issued  August  4, 1988. 

Docket  Number:  A88-4. 

Name  of  Affected  Post  Office:  Powder 
Springs.  Tennessee  37848. 

Name(s)  of  Petitioner(s):  Boyd  Kitts 
and  others. 

Type  of  Determination:  Consolidation. 

Date  of  Filing  of  Appeal  Papers:  July 
29. 1988. 

Categories  of  Issues  .Apparently 
Raised: 

1.  Effect  on  the  communitv  [39  U.S.C. 
404(b](2)(A)|. 

2.  Effect  on  postal  services  (39  U.S.C. 

404lb)(2)(C)|. 

3.  Economic  savings  (39  U.S.C. 
404(b)(2)(rf)|. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  if  is  filed:  or. 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  |39  U.S.C. 
404(b)(5)|,  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request:  a  copy  shall  be  served  on  the 
Petitioners.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 


(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  August  15. 1988. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp, 
Secretary. 

Appendix — Powder  Springs.  Tennessee 
37848.  Docket  No.  AB8-1 

July  29. 1988— Filing  of  Petition 
August  4, 1988 — Notice  and  Order  of 

Filing  of  Appeal 
August  23. 1988— Last  day  for  filing 

petitions  to  intervene  [see  39  CFR 

3001.111(b)] 
September  2, 1988— Petitioners' 

Participant  Statement  or  Initial  Brief 

[see  39  CFR  3001.115  (a)  and  (b)) 
September  22. 1988— Postal  Service 

Answering  Brief  [see  39  CFR 

3001.115(c)] 
October  7. 1988— (1)  Petitioners'  Reply 

Brief  should  Petitioners  choose  to  file 

one  [see  39  CFR  3001.115(d)] 
October  14. 1988— (2)  Deadline  for 

motions  by  any  party  requesting  oral 

argument.  The  Commission  will 

schedule  oral  argument  only  when  it 

is  a  necessary  addition  to  the  written 

filings  [see  39  ^FR  3001.116] 
November  26. 1988— Expiration  of  120- 

dav  decisional  schedule  [see  39  U.S.C. 

404(b)(5)l 

|FR  Doc.  8&-18143  Filed  8-10-88:  8:45  am] 

BILLING  CODE  771S-0I-M 


RAILROAD  RETIREMENT  BOARD 

Computer  Matching  Program;  USOA 
Food  Stamp  Program  Recipient 
Records-RRB  Retirement  and  Survivor 
Benefit  Records 

AGENCY:  Railroad  Retirement  Board. 
action:  Notice. 

summary:  The  Railroad  Retirement 
Board  (RRB)  hereby  gives  notice  that  it  is 
proposing  to  conduct  a  matching 
program  with  the  United  States 
Department  of  Agriculture — OIG 
(USDA-OIG).  The  match  will  compare 
the  USDA-OIG  Food  Stanvp  Program 
recipient  files  with  the  RRBs  master  file 
of  retirement  and  sur\  ivor  beneficiaries. 
The  purpose  of  the  m.Tfrh  is  to  provide 
the  USDA-OIG  with  railroad  retirement 
and  survivor  benefit  data  for  persons 
who  are  in  receipt  of  both  USDA-OIG 
Food  Stamp  Program  brnrfits  and 
railroad  retirement  or  sur\  ivor  benefits. 
The  goals  of  the  matching  program  are 
to  adjust  the  award  of  USDA-OIG 
benefits  if  RRB  benefits  were  not 
reported  or  were  incorrectly  or 


Federal  Register  /  Vol.  53.  No.  155  /  Thursday.  August  11.  1988  /  Notices 


30361 


incompletely  reported  and  to  recoup  the 
amount  of  any  overpayments  resulting 
from  payment  of  USDA-OIC  benefits  in 
excess  of  entitlement. 

As  prescribed  by  the  0MB  Revised 
Guidelines  for  the  Conduct  of  Matching 
Programs,  published  at  47  FR  21656-58 
(May  19. 1982).  the  text  of  the  matching 
program  report  follows.  In  accordance 
with  these  guidelines,  copies  of  this 
report  have  been  sent  to  0MB,  the 
Speaker  of  the  House,  and  the  President 
of  the  Senate 

FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  Blommaert.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago,  Illinois 
60611.  Telephone  (312)  751^548. 

Dated:  July  26, 1988. 

By  authority  of  the  Board. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 

Report  of  Matching  Program:  Food 
Stamp  Program  Recipient  Records/ 
Railroad  Retirement  Board  Retirement 
and  Survivor  Benefit  Records 

A.  Authority 

38  U.S.C.  3006. 

B.  Description  of  the  Matching  Program 

1.  Organizations  Involved:  The 
involved  components  are  the  Railroad 
Retirement  Board  (RRB)  and  the 
Department  of  Agriculture — Office  of 
Inspector  General  (USDA-OIG). 

2.  Purpose:  Food  Stamp  Program  (FSP) 
benefits  are  payable  at  a  rate  prescribed 
by  law  but  subject  to  reduction  by  the 
amount  of  monthly  income  of  the 
recipient.  Benefits  paid  under  the 
Railroad  Retirement  Act  are  considered 
as  income  for  the  purposes  of  reducing 
the  amount  of  these  FSP  benefits.  The 
purpose  of  the  matching  program  is  to 
identify  FSP  recipients  who  are  also 
receiving  railroad  retirement  or  survivor 
benefits  and  to  furnish,  for  such  dual 
beneficiaries,  the  amount  of  the  RRB 
retirement  or  survivor  benefits  that  they 
are  receiving.  The  goals  of  the  matching 
program  are  to  adjust  the  award  of  FSP 
benefits  if  RRB  benefits  were  not 
reported  or  were  incorrectly  or 
incompletely  reported  and  to  recoup  the 
amount  of  any  overpayments  resulting 
from  payment  of  FSP  benefits  in  excess 
of  entitlement. . 

3.  Procedures:  The  USDA-OIG  will 
furnish  the  RRB  with  an  extract  file  from 
the  FSP  files.  An  extract  record  will  be 
prepared  for  each  person  who  is 
receiving  FSP  benefits.  The  extract  file 
will  be  sorted  into  social  security 
number  (SSN)  sequence  and  mailed  to 
the  RRB. 

The  RRB  will  match  USDA-OIG's 
extract  file  against  its  research  records 
of  retirement  and  survivor  benefits.  The 


match  will  be  on  SSN  solely.  For  each 
hit.  the  RRB  will  furnish  USDA-OIG 
with  the  total  amount  of  RRB  monthly 
benefits  paid.  In  the  event  an  individual 
is  receiving  benefits  on  more  than  one 
RRB  account,  the  amount  will  be 
combined  into  a  single  amount  for 
transmittal  to  USDA-OIG.  The  RRB 
amount  to  be  transmitted  will  be  the 
amount  paid  after  all  permanent 
reductions  have  been  made  (e.g.,  age, 
SSA  benefit,  actuarial  adjustment)  but 
before  any  temporary  deductions  have 
been  made  (e.g..  partial  withholding  for 
excess  earnings,  withholding  for  income 
tax,  SMI  premiums).  The  RRB  benefit 
amount  on  hits  will  be  entered  in  the 
USDA-OIG  extract  tape,  which  will  be 
returned  to  the  USDA-OIG. 

The  USDA-OIG  will  process  RRB 
data  as  follows:  (a)  For  FSP  recipients 
on  whom  receipt  of  RRB  benefits  is 
already  a  matter  of  record  with  the  FSP, 
and  FSP  will  enter  the  amount  of  RRB 
benefits  on  its  records  to  reflect  the 
amount  of  such  benefits  which  the  RRB 
has  furnished;  however,  for  each  FSP 
beneficiary  whose  verified  RRB  benefit 
amount  differs  from  that  on  FSP  records, 
the  FSP  will  advise  its  beneficiary  of  the 
amount  of  RRB  payments  reported  to  the 
FSP  by  the  RRB  and  of  any  proposed 
award  adjustment  before  adjusting  any 
FSP  benefit.  If  a  FSP  recipient  disputes 
the  amount  or  effective  date  of  RRB 
benefits,  the  FSP  shall  contact  the  RRB 
for  verification.  The  FSP  will  provide  the 
beneficiary  with  the  exact  amount  of 
RRB  benefits  furnished  so  that  the 
beneficiary  can  dispute  any 
discrepancy;  and  (b)  For  FSP  recipients 
on  whom  receipt  of  RRB  benefits  is  not 
already  a  matter  of  record  with  the  FSP. 
the  FSP  shall  contact  the  RRB  for 
verification.  With  respect  to  any  award 
action  which  the  FSP  intends  to  take 
regarding  any  beneficiary  covered  by 
the  procedures  outlined  above,  the  FSP 
shall  comply  with  due  process 
provisions  of  applicable  law  prior  to 
making  any  adjustments  in  FSP  benefits 
based  on  information  furnished  by  the 
RRB. 

C.  Records  To  Be  Matched 

RRB  will  match  its  research 
retirement  and  survivor  master  files 
with  the  USDA-OIG  extract  file  of  FSP 
recipients.  The  RRB  research  retirement 
and  survivor  master  files  are  covered  by 
Privacy  Act  systems  of  records  RRB-25 
and  RRB-26,  which  were  last  publish  in 
their  entirety  at  42  FR  4783-84  dated 
September  20, 1977.  The  USDA-OIG's 
FSP  files  are  covered  by  Privacy  Act 
system  of  records  Audit  Information 
System  USDA-OIG-6,  which  was  last 
published  in  its  entirety  at  50  FR  50814- 
50819  dated  December  12, 1985. 


D.  Period  of  the  Match 

it  is  expected  that  the  first  match  will 
take  place  at  the  earliest  mutually 
agreeable  time.  Subsequent  matches  will 
take  place  after  each  scheduled 
legislative  increase  in  RRB  benefits. 
Such  increases  are  anticipated  to  occur 
on  an  annual  basis.  Thus  the  matching 
program  is  expected  to  be  an  annual 
one;  however,  legislative  changes  could 
result  in  less  or  more  frequent  matches. 

£■.  Security  Safeguards 

The  RRB  will  maintain  such 
administrative,  technical,  and  physical 
security  safeguards  for  the  USDA-OIG 
file  while  in  the  possession  of  the  RRB 
as  it  does  for  its  own  files:  Records  are 
maintained  in  areas  not  accessible  to 
the  public  and  are  not  permitted  to  be 
removed  from  headquarters  without 
authorization.  All  magnetic  tapes  not  in 
use  or  not  in  security  storage  are  housed 
in  a  tape  library  room  that  is  locked 
during  off-duty  hours  and  to  which 
access  is  restricted.  Access  to  the 
computer  room  is  also  restricted  and  is 
locked  during  off-duty  hours.  These 
same  safeguards  will  apply  to  the 
USDA-OIG  extract  file  while  it  is  in  the 
possession  of  the  RRB. 

The  USDA-OIG  security  safeguards 
for  RRB  information  on  "hit  individuals" 
furnished  to  the  USDA-OIG  shall  be  the 
same  as  for  other  personal  information 
in  this  system  of  records. 

F.  Disposition  of  Records 

The  USDA-OIG  extract  tape  will  be 
returned  to  the  USDA-OIG  within  30 
days  after  each  match  is  completed. 
Information  extracted  from  RRB  files 
regarding  "hits"  will  be  incorporated 
into  USDA-OIG  Privacy  Act  system  of 
records  and  will  be  disposed  of 
according  to  established  record 
retention  schedules  for  such  records. 

G.  Other  Comments 

1.  Background  of  the  Match:  Previous 
audits  of  the  FSP  have  determined  that 
some  recipients  do  not  fully  report  their 
sources  and  amounts  of  income  to  the 
FSP.  As  a  result,  those  recipients  receive 
FSP  benefits  to  which  they  are  not 
entitled.  The  USDA-OIG  initiated  this 
computer  match  to  determine  if  FSP 
recipients  who  are  also  in  receipt  of  RRB 
benefits  are  correctly  reporting  their  FSP 
benefits. 

2.  Routing  Uses:  The  RRB  will  publish 
in  the  Federal  Register  a  proposed 
routine  use  for  its  Privacy  Act  systems 
of  records  RRB-25  and  RRB-26  that  will 
permit  disclosure  of  benefit  information 
from  these  systems  to  the  USDA-OIG. 
Likewise,  the  USDA-OIG  will  publish  in 
the  Federal  Register  a  proposed  routine 
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use  for  its  Privacy  Act  system  of  records 
Audit  Infonnation  System,  USDA-OIG- 
6,  that  will  permit  disclosure  of 
identifying  information  from  this  system 
to  the  RRB.  The  proposed  match  will  not 
begin  until  the  Privacy  Act  requirements 
governing  routine  uses  have  been  met: 
namely,  that  the  public  be  given  30  days 
in  which  to  comment  on  the  proposed 
routine  use  before  it  is  effective,  and.  if 
comments  are  received,  that  the  agency 
take  them  into  consideration  before 
making  any  disclosures  pursuant  to  the 
routine  uses. 

3.  RRB  Use  Of  USDA-OlGs  Extract 
File:  The  RRB  will  use  the  USDA-OIG 
extract  file  only  to  match  with  the  RRB 
files  agreed  to;  it  will  not  use  the  USDA- 
OIG  file  to  extract  information 
concerning  "non-hit"  individuals  for  any 
purpose:  and  it  will  not  duplicate  the 
file,  produce  hard  copy  from  it.  or 
disseminate  it  within  or  outside  the 
agency  unless  specifically  authorized  in 
each  instance  by  the  USDA-OIG. 

[FR  Doc.  88-17451  Filed  8-10-88;  8:45  am) 

BILUNG  COOC  7M6-01-I* 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rflteatc  No.  34-25966;  FUe  No.  SR-MSE- 
88-31 

Self-Regulatory  Organizations; 
Midwest  Stock  Exctiange,  Inc.;  Order 
Approving  Amendments  to  Rules 
Authorizing  Odd-Lot  Differentials 

Pursuant  to  section  19(b)(lJ  •  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder, '  the 
Midwest  Stock  Exchange.  Inc.  ("MSE" 
or  "Exchange")  submitted  on  April  4. 
1988  proposed  amendments  to  is  rules 
governing  price  differentials  on  odd-lot 
trades.  The  proposal  also  details  the 
changed  pricing  and  execution 
procedures  of  various  odd-lot  orders. 

Notice  of  the  proposed  amendments  to 
odd-lot  executions  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25633;  May  Z  1988)  and  by  publication 
in  the  Federal  Register  (53  FR  164485; 
May  9. 1988).  No  comments  were 
received  with  respect  to  the  proposed 
amendments. 

The  proposal  removes  the  authority  of 
the  Exchange's  Committee  on  Floor 
Procedure  to  designate  an  odd-lot 
differential.'  thereby  eliminating  the 


differential  previously  imposed  on 
customer  odd-lot  orders.  Amended  MSE 
Rule  1  of  Article  XXXI  would  no  longer 
authorize  the  designation  of  an  odd-lot 
differential  by  the  Committee  on  Floor 
Procedure,  and.  accordingly,  MSE  Rule  7 
of  Article  XXXI.  which  has  allowed  odd- 
lot  dealers  to  charge  a  differential,  is 
withdrawn  under  the  proposal. 

The  proposal  also  explains  the 
changed  pricing  procedures  of  a  variety 
of  odd-lot  orders,  all  of  which  eliminate 
the  odd-lot  differential.*  Odd-lot  market 
orders  in  MSE  exclusive  issues  will  be 
executed  at  the  best  available  bid  or  ask 
price  of  a  round  lot  in  effect  at  the  time 
the  order  is  presented.  With  respect  to 
certain  designated  MSE  dually  traded 
issues:  (i)  Odd-lot  market  orders  will  be 
executed  at  the  best  available  quotation 
disseminated  pursuant  to  Commission 
Rule  llAcl-1,  the  "Quote  Rule";  »  (ii) 
the  odd-lot  portion  of  an  order  involving 
a  round  lot  will  be  based  on  the  round 
lot.  regardless  of  where  the  round  lot  is 
executed;  and  (iii)  in  trading  halt 
situations,  odd-lot  market  orders  will  be 
executed  based  on  the  primary 
exchange  market's  reopening  price. 

More  generally,  an  odd-lot  market  will 
be  executed  at  the  current  round  lot  bid 
or  ask  price.  Stop  orders  to  buy  (sell) 
will  become  market  orders  when  a 
round  lot  transaction  takes  place  at  or 
above  (below)  the  stop  price,  and  the 
order  must  be  filled  at  the  price  of  the 
next  transaction.  Buy  limit  orders  (or 
long  sell  limit  orders)  shall  be  executed 
at  the  limit  price,  only  after  there  has 
been  a  round  lot  transaction  m  the 
primary  market  at  a  price  below  (above) 
the  hmit  price.  Again,  none  of  these  odd- 
lot  orders  will  be  charged  a  differential 
under  the  proposal. 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act.  and 
the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  more  specifically, 
sections  6(b)(5)  and  lla{a)(l)(C)(i)  of  the 
Act.  in  that  the  amendments  will 
facilitate  transactions  in  securities,  add 
to  the  maintenance  of  a  free  and  open 
market,  and  provide  for  more 
enconomically  efficient  executions  of 
securities  transactions.  The  Commission 
finds  that  the  proposed  amendments  to 


'15U.S.C.  78«(b)(l). 

»  17  CFR  240.19t>-4. 

'  The  differential  it  the  charge,  usually  V»  of  a 
point,  that  dealers  add  to  odd-lot  purchases  and 
subtract  from  odd-lot  sales.  For  example,  if  a 
customer  placed  an  odd-lot  market  order  to  buy  a 


stock  quoted  at  20  by  20 V«  the  execution  would 
occur  at  20-%  (the  20%.  sell  quote  plus  the  % 
differential),  if  the  market  traditionally  charged  a 
differential  on  such  orders. 

*  The  Commission  recently  approved  a  similar 
rule  change  proposed  hy  the  Philadelphia  Stock 
Exchange  ("Phlx").  Although  the  Phlx  rule  change  is 
substantially  similar  to  the  MSE  proposal,  the  Phlx 
retained  the  authority  to  charge  a  differential  on 
odd-lot  stop  limit  orders.  See  Securities  Exchange 
Act  Release  No.  25665  (May  5, 1988).  53  FR  16828 
(May  11. 1988). 

»  17  CFR  240.11AC1-1. 


MSE  Rules  1  and  10  of  Article  XXXI.  and 
the  withdrawl  of  MSE  Rule  7  of  Article 
XXXI,  will  simplify  the  pricing  and 
execution  of  odd-lot  orders,  and  that  the 
elimination  of  the  differential  on  all  such 
transactions  will  result  in  the  execution 
of  customer  orders  at  prices  more 
representative  of  market  interests,  and 
with  lower  transaction  costs. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above  mentioned  rule  change  is  hereby 
approved. 

For  (he  Commission,  by  the  Division  of 
Market  Regulalion,  pursuant  to  delegated 
authority.' 

lonathan  G.  Katz, 

Secretary. 

Dated:  August  4. 1988. 
[FR  Doc.  88-18152  Filed  8-10-88;  8.45  am] 
BIUJNG  CODE  M10-01-M 


Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  Scientific  Leasing,  Inc. 
8'/4%  Convertible  Subordinated 
Debentures,  Due  2003).  File  No.  1-«433 

August  5, 1988. 

Scientific  Leasing  Inc.  ("Company"), 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12d2-2{d)  promulgated  thereunder, 
to  withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

As  a  result  of  a  merger  with  LINC 
Acquisition  Corp.  all  of  the  Company's 
equity  securities  are  beneficially  owned 
by  The  LINC  Group.  Inc.  In  addition,  the 
debentures  are  no  longer  convertible 
into  common  stock  but  rather  into  cash 
only.  In  view  of  the  fact  that  there  are 
only  188  record  holders  of  the 
debentures,  trading  activity  is  not 
substantial  and  the  rights  of  the 
debenture  holders  to  convert  to  common 
stock  has  been  terminated  the  Company 
has  determined  that  the  direct  and 
indirect  costs  and  expenses  of  continued 
listing  on  the  Amex  are  no  longer 
justified  and  delisting  is  in  the  best 
interest  of  the  Company's  stockholders. 

Any  interested  person  may,  on  or 
before  August  26. 1988,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 


'  See  17  CFR  200.3O-3(a)(44). 
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bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms,  if 
any,  should  be  imposed  by  the 
ConunissMsn  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  sabmitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  parsuant  to  delegated 
authority. 
JoMthan  G.  Katz, 
Secretary. 
[FR  Doc.  88-18154  Filed  8-10-88;  8:45  amj 

BILUNG  COOC  M1(M>t-«i 


Issuer  Delisting;  AppBcatlon  To 
Withdraw  From  Ustfng  and 
Rei^tration;  Warner  Computer 
Systems,  Inc.  (Common  Stock,  $.01 
Par  Vahie).  RIe  No.  1-9228 

August  5, 1908. 

Warner  Computer  Systems,  Inc. 
("Company"),  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d]  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder, 
to  withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange  ("Annex"). 
The  Company's  common  stock  was 
recently  listed  and  registered  on  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

In  making  the  decision  to  %vithdraw  its 
common  stock  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
common  stock  on  the  NYSE  and  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  common  stock  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  common  stock. 

Any  interested  person  may,  on  or 
before  August  28, 1988,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Rfth  Street, 
NW.,  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 


after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Nfarl^et  Regulation,  pursuant  to  delegated 
authority. 
lonatnan  G.  Katz, 
Secretary. 
[FR  Doc.  88-18153  Filed  8-10-68;  8:45  ami 

BILUNG  CODE  BOie-ei-M 


(ReL  No.  tC-16516;  812-7014] 

The  RBB  Fund,  Inc.;  Application 

August  5, 1968. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  The  RBB  Fund,  Inc. 
("Fund")  and  Planco  Financial  Services, 
Inc. 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
section  6(c)  from  Sections  18(f)(1),  18(g) 
and  18(i). 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  the  issuance  and 
sale  of  separate  classes  of  shares 
representing  interests  in  the  same 
investment  portfolio  that  would  be 
identical  in  all  respects  except  for  class 
designation  and  the  allocation  of  certain 
expenses  and  voting  rights. 

Filing  Date:  The  application  was  filed 
on  April  7, 1988,  and  an  amendment 
thereto  was  filed  on  July  12, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  he  granted.  Any  interested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
August  26. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADOflESSES:  Secretary,  SEC  450  5th 
Street,  NW..  Washington,  DC  20549. 
Apphcants.  Attn:  Edward  ).  Roach, 
Treasurer,  103  Springer  Building,  3411 
Silverside  Road,  Wilmington,  Delaware 
19803. 

FOR  FURTHER  INFORMATION  CONTACT 
H.R.  Hallock,  Jr.,  Special  Counsel  at 


(202)  272-3030  (Division  of  Investment 
Management). 

SUPPI.EMENTAIIY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  appHcation  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)258-4300). 

Applicants'  Representations 

1.  The  Fund  is  registered  under  the 
1940  Act  as  an  open-end  diversified 
management  investment  company. 
Pursuant  to  its  Articles  of  Incorporation. 
the  Fund  has  classified  its  shares  of 
common  stock  (the  "Shares")  into 
fourteen  separate  classes  ("Classes") 
representing  interests  in  seven 
investment  portfolios  ("Portfolios").  The 
Fund  has  filed  with  the  Commission  a 
Registration  Statement  on  Form  N-lA, 
as  amended,  relating  to  such  Classes. 

2.  Two  Classes  of  Shares  of  the  Fund 
(the  "Cash  Preservation  Classes")  are 
currently  expected  to  be  offered 
principally  to  persons  who  are 
recipients  of  insurance  policy  payments. 
with  one  Class  representing  interests  in 
a  money  market  investment  portfolio 
(the  "Money  Portfolio")  and  the  second 
Class  representing  interests  in  a  tax-free 
money  market  portfolio  (the  "Tax-Free 
Money  Portfolio").  Three  Classes  of 
Shares  (the  "Sansom  Street  Classes") 
will  be  offered  to  banks  (the  "Banks") 
affiliated  with  PNC  Fmancial  Corp  on 
t)ehalf  of  customers  who  have 
authorized  investment  in  the  Fund 
("Customers"),  with  one  Class 
representing  interests  in  the  Money 
Portfolio,  a  second  Class  representing 
interests  in  the  Tax-Free  Money 
Portfolio  and  a  third  Class  representing 
interests  in  a  Government  Obligations 
Money  Market  Portfolio  (the 
"Government  Obligations  Portfolio"). 
Three  Classes  of  Shares  (the  "Bedford 
Classes")  will  be  offered  primarily  to 
registered  broker/dealers  on  behalf  of 
their  customers,  generally  as  a  sweep 
vehicle  for  cash  balances  in  customers' 
brokerage  accounts,  but  may  also  be 
purchased  directly  by  investors,  with 
one  Class  representing  interests  in  the 
Money  Portfolio,  a  second  Class 
representing  interests  in  the  Tax-Free 
Money  Portfolio  and  a  third  Class 
representing  interests  in  the 
Government  Obligations  Portfolio.  Six 
additional  Classes  of  the  Fund's  Shares 
(the  "Safeguard  Classes")  will  be  sold 
primarily  to  individuals  by  broker/ 
dealers,  with  each  Class  representing 
interests  in  a  different  investment 
portfolio,  four  of  which  represent 
interests  in  non-money  market 
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investment  portfolios  and  are  to  be  sold 
with  a  sales  load,  and  the  remaining  two 
of  which  represent  interests  in  the 
Money  Portfolio  and  the  Tax-Free 
Money  Portfolio.  Applicant's  Money 
Portfolio,  Tax-Free  Money  Portfolio  and 
Government  Obligations  Portfolio, 
together  with  any  other  Portfolios  of  the 
Fund  that  in  the  future  declares 
dividends  on  a  daily  basis  are 
sometimes  referred  to  as  the  "Daily 
Dividend  Portfolios". 

3.  Planco  Financial  Services,  Inc.  (the 
"Distributor")  will  serve  as  distributor  of 
the  Fund's  Shares.  Provident 
Institutional  Management  Corporation 
and  Provident  National  Bank 
("Provident")  serve  respectively  as  the 
Funds  investment  adviser  and  sub- 
advisor.  Provident  and  Provident 
Financial  Processing  Corporation  serve 
respectively  as  the  Fund's  custodian  and 
transfer  agent. 

4.  The  Fund  has  created  multiple 
Classes  in  a  Daily  Dividend  Portfolio  to 
permit  Applicants  to  market  the  Fund's 
Shares  to  various  categories  of 
investors,  when  all  such  investors  share 
a  common  investment  goal  (compatible 
with  the  investment  objective  and 
policies  of  a  Daily  Dividend  Portfolio) 
but  when  such  investors  may  best  be 
reached  by  the  Fund  through  differing 
marketing  channels  which  involve 
different  levels  of  expenditures. 

5.  Except  for  its  class  designation  and 
the  allocation  of  certain  expenses  and 
voting  rights  as  described  below,  each 
Class  of  Shares  in  a  Daily  Dividend 
Portfolio  will  be  identical  in  all  respects 
to  all  other  Classes  in  the  same  Daily 
Dividend  Portfolio.  The  differ,  however, 
in  that  each  Class  of  Shares  will  be 
offered  in  connection  with  a  different 
Rule  12b-l  Plan  adopted  by  the  Fund 
pursuant  to  Rule  12b-l  under  the  Act 
(the  "Plans").  The  adoption  and 
implementation  of  a  Plan  by  one  Class 
will  be  made  independently  of,  and  will 
not  be  conditioned  upon,  the  adoption  or 
implementation  of  a  Plan  by  any  other 
Class.  In  addition,  each  Plan  will  relate 
only  to  the  Shares  of  a  particular  Class. 

6.  The  Sansom  Street  Classes  of  a 
Daily  Dividend  Portfolio  will  differ  from 
other  Classes  in  such  Portfolio  in  that 
the  Shares  of  such  Class  will  be  offered 
in  connection  with  a  Shareholder 
Services  Plan  (a  "Services  Plan").  Under 
each  Services  Plan,  the  Fund  intends  to 
enter  into  shareholder  servicing 
agreements  ("Servicing  Agreements") 
with  the  Banks  concerning  the  provision 
of  support  services  to  the  Customers. 
The  provision  of  support  services  under 
a  Services  Plan  will  augment  (and  not 
duplicate)  the  services  that  will  be 
provided  to  a  Sansom  Street  Chiss  by 
the  Fund's  adviser,  distributor. 


custodian  and  transfer  agent.  Fees  paid 
under  Servicing  Agreements  ("Service 
Payments")  will  be  borne  solely  by  the 
Class  to  which  such  Servicing 
Agreements  relate. 

7.  Each  Share  in  a  particular  Daily 
Dividend  Portfolio,  regardless  of  Class, 
will  represent  an  equal  pro  rata  interest 
in  the  Daily  Dividend  Portfolio  and  will 
have  identical  voting,  dividend, 
liquidation  and  other  rights,  preferences, 
powers,  restrictions  limitations, 
qualifications,  designations  and  terms 
and  conditions,  except  that:  (1)  Each 
Class  will  have  different  class 
designations;  (2)  each  Class  of  shares 
will  bear  the  Expenses  of  Applicant's 
operations  which  are  directly 
attributable  to  such  Class;  and  (3)  only 
the  holders  of  the  Shares  of  a  Class 
involved  will  be  entitled  to  vote  on 
matters  pertaining  to  a  Plan  of  that 
Class  (for  example,  the  adoption, 
amendment  or  termination  of  a  Plan)  or 
any  other  matter  affecting  only  that 
Class. 

8.  The  net  asset  value  of  all 
outstanding  Shares  representing 
interests  in  the  same  Daily  Dividend 
Portfolio  will  be  computed  on  the  same 
days  and  at  the  same  times  and  in  the 
same  manner.  Further,  the  gross  income 
of  a  Daily  Dividend  Portfolio  will  be 
allocated  on  a  pro  rata  basis  to  each 
outstanding  Share  in  a  Daily  Dividend 
Portfolio  regardless  of  Class. 

9.  Expenses  incurred  by  the  Fund,  for 
example,  fees  of  directors,  auditors  and 
legal  counsel,  not  attributable  to  a 
Portfolio  or  a  Class,  will  be  charged  to 
the  Fund  and  allocated  to  the  Portfolios 
on  the  basis  of  their  relative  net  assets. 
Expenses  incurred  by  a  Portfolio,  such 
as  the  fees  of  an  adviser,  will  be  charged 
to  the  Poratfolio.  Expenses  incurred  by 
and  attributable  to  a  Class,  such  as 
payments  to  the  Distributor  pursuant  to 
a  Plan  adopted  by  the  Fund  with  respect 
to  a  Class,  payments  under  Service 
Plans,  transfer  agency  expenses  (which 
are  a  function  of  the  type  of  account  and 
the  services  provided  to  an  account]  and 
certain  other  expenses  (collectively. 
"Class  Expenses"  will  be  charged  to 
that  Class. 

10.  Because  of  the  Class  Expenses  that 
will  be  borne  by  a  Class  of  Shares,  the 
net  income  of  (and  dividends  payable 
to)  any  one  Class  of  a  Daily  Dividend 
Portfolio  may  be  different  than  the  net 
income  of  another  Class  of  Shares  of  the 
same  Daily  Dividend  Portfolio  that  has 
different  Class  Expenses.  Dividends 
paid  to  each  Class  of  Shares  in  a  Daily 
Dividend  Portfolio  will,  however,  be 
declared  on  the  same  days  and  at  the 
same  times  and  will  be  paid  monthly, 


and  will  be  determined  in  the  same 
manner  and  paid  in  the  same  amounts. 
Applicants '  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  pursuant  to  section  6(c)  of  the  1940 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  existing  and  future 
Classes  of  Shares  representing  interests 
in  the  Fund's  existing  and  future  Daily 
Dividend  Portfolios,  including  dividends 
thereon  as  described  above,  might  be 
deemed:  (1)  To  result  in  a  "senior 
security"  within  the  meaning  of  section 
18(g)  of  the  1940  Act  and  to  be 
prohibited  by  section  18(f)(1)  of  the  1940 
Act;  and  (2)  to  violate  the  requirement  in 
section  18{i)  of  the  1940  Act  that  every 
share  of  stock  issued  by  a  registered 
investment  company  shall  have  equal 
voting  rights  with  every  other 
outstanding  voting  stock. 

2.  The  Fund's  Board  of  Directors 
believes  that  by  creating  and  offering 
Shares  of  different  Classes  as  described 
above,  the  Fund  may  be  able  to  achieve 
added  flexibility  in  meeting  the  service 
and  investment  needs  of  shareholders 
and  future  investors.  The  Fund's  Board 
of  Directors  believes  further  that  it 
would  be  appropriate  for  the  expenses 
of  a  Plan  with  respect  to  a  Class  of 
Shares  to  be  borne  exclusively  by  that 
Class,  and  for  the  expense  of  a  Services 
Plan  with  respect  to  a  Class  of  Shares  to 
be  borne  exclusively  by  that  Class,  but 
anticipate  that  it  would  be  inefficient, 
and  in  some  instances  economically  or 
operationally  unfeasible,  to  organize  a 
separate  investment  portfolio  for  each 
Class  of  Shares. 

3.  Applicants  assert  that  the  proposed 
allocation  of  expenses  and  voting  rights 
relating  to  the  Plans  and  relating  to 
other  Class  Expenses  in  the  manner 
described  will  not  adversely  affect  the 
interests  of  any  shareholders. 

4.  Apphcants  assert  further  that,  if  the 
concept  of  using  fund  assets  embodied 
in  Rule  12b-l  is  now  joined  to  the 
concept  of  classes  within  an  investment 
portfolio,  it  will  be  possible  for  a  fund  to 
establish  different  marketing  efforts 
targeting  different  investor  groups  with 
a  variety  of  techniques,  in  each  instance 
tailoring  the  level  of  use  of  fund  assets 
to  no  more  than  that  necessary  to  meet 
the  specific  marketing  costs  of  the 
specific  target  class.  Using  different 
12b-l  plans  for  classes  in  an  investment 
portfolio  targeting  dissimilar  classes  of 
investors  would  recognize  the  particular 
costs  attendant  on  marketing  to  such 
varied  classes  of  investors. 

5.  The  Board  of  Directors  will  adopt 
for  each  Class  a  separate  Plan.  Each 
Plan  will  be  subject  to  the  separate 
approval  of  the  specific  Class  using  that 
Plan.  Each  such  Plan  will  be  funded 
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solely  from  the  assets  of  the  specific 
Class.  In  particular,  this  funding  would 
be  structured  so  that  the  Plan  expenses 
of  a  Class  could  draw  only  upon  the 
income  available  to  Shares  of  that 
Class,  thus  assuring  that  no  assets  of 
any  other  Class  will  be  used  to  enhance 
distribution  of  Shares  of  the  Class.  This 
will  assure  that  no  Plan  will  be  operated 
in  such  a  manner  as  to  cause  payments 
under  the  Plan  to  subsidize  the 
distribution  of  the  Shares  of  any  other 
Class  of  the  same  daily  Dividend 
Portfolio.  (This  limitation  also  assures 
that  the  net  asset  value  per  share  of 
each  Share  in  the  Daily  Dividend 
Portfolio  will  remain  the  same  as  that  of 
every  other  Share,  regardless  of  Class). 
A  quarterly  review  of  each  Plan's 
expenses  for  each  Daily  Dividend 
Portfolio  will  be  maintained,  and  will  be 
reviewed  by  the  Board  of  the  Fund.  In 
determining  whether  to  approve  or 
extend  any  Plan,  the  Board  (including 
the  members  of  the  Board  who  are  not 
interested  persons  under  Rule  12b-1) 
will  consider  certain  specific  factors  set 
forth  in  the  application. 

6.  The  Board  of  Directors  will  also 
adopt  for  each  of  the  Sansom  Street 
Classes  a  separate  Services  Plan,  as 
referred  to  above.  The  expenses  of  such 
Services  Han  will  be  paid  only  from  the 
income  available  to  the  Shares  of  the 
Class  covered  by  such  Services  Plan. 
This  will  assure  that  no  Services  Plan 
will  be  operated  in  such  a  manner  as  to 
cause  Service  Payments  to  subsidize  the 
operations  of  another  Class,  and  will 
also  assure  that  the  net  asset  value  of 
each  Share  in  a  Daily  Dividend  Portfolio 
will  remain  the  same,  regardless  of 
Class.  The  expenses  of  each  such 
Services  Plan  will  be  reviewed  quarterly 
by  the  Fund's  Board  of  Directors.  In 
determining  whether  to  approve  or 
extend  any  Services  Plan,  the  Board  of 
Directors  (including  the  members  of  the 
Board  of  Directors  who  are  not 
interested  persons  of  the  Fund)  will 
consider  the  specific  factors  set  forth  in 
the  application  with  respect  to 
approving  or  continuing  a  Plan  for  the 
specific  Class  covered  by  a  Services 
Plan. 

7.  Accordingly,  Applicants  submit  that 
the  requested  exemption  is  appropriate 
in  the  public  interest  and  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

Applicants'  Conditions 

If  the  requested  order  is  granted 
Applicants  expressly  consent  to  be 
subject  to  the  following  conditions: 

1.  The  only  difference  between  each 
Class  of  Shares  representing  interests  in 
the  same  Daily  EMvidend  Portfolio  will 


relate  solely  to  priorities  with  respect  to: 
(a)  The  payment  of  dividends,  and  such 
priority  will  reflect  only  the  impact  of 
Class  Expenses;  and  (b)  voting  rights  on 
matters  which  pertain  to  Plans  and  any 
other  matters  affecting  only  that 
particular  Class.  In  addition,  the 
designation  of  each  Class  of  Shares  in  a 
Daily  Dividend  Portfolio  would  be 
different. 

2.  The  Plan  relating  to  each  Class  of 
Shares  will  be  approved  and  reviewed 
by  the  Fund's  Board  of  Directors  in 
accordance  with  the  procedures  set 
forth  in  Rule  12b-l  (both  currently  and 
as  that  Rule  may  be  modified  in  the 
future)  and,  in  addition,  will  be 
approved  by  those  shareholders  of  the 
Class  which  are  affected  in  accordance 
with  the  Rule.  Each  Services  Plan 
relating  to  a  Class  of  Shares  will  be 
approved  and  reviewed  by  the  Fund's 
Board  of  Directors  in  accordance  with 
the  procedures  set  forth  in  Rule  12b-l 
(both  currently  and  as  that  Rule  may  be 
modified  in  the  future).  In  addition,  the 
Funds  Board  of  Directors,  in  approving 
and  reviewing  payments  to  a  Bank 
pursuant  to  any  Services  Plan,  will 
conclude  in  good  faith  based  on 
information  available  to  it  that  such 
expenditures  are  competitive  with  those 
offered  in  the  industry. 

3.  Dividends  paid  by  the  Fund  with 
respect  to  each  Class  of  Shares  in  a 
Daily  Dividend  Portfolio  will  be 
calculated  in  the  same  manner,  at  the 
same  times,  and  on  the  same  days  and 
will  be  in  the  same  amount  as  dividends 
paid  by  the  Fund  with  respect  to  each 
other  Class  of  Shares  in  the  same  Daily 
Dividend  Portfolio,  except  that  Class 
Expenses  of  a  Class  in  a  Daily  Dividend 
Portfolio  will  be  borne  exclusively  by 
that  Class. 

4.  Each  prospectus  relating  to  a  Class 
of  Shares  that  is  offered  in  connection 
with  a  Services  Plan  will:  (a)  Describe 
all  services  rendered  by  Banks  under 
Servicing  Agreements  with  respect  to 
such  Shares  and  the  fees  payable  by  the 
Fund  for  such  services;  and  (b)  state  that 
the  beneficial  owners  of  such  Shares 
should  read  the  prospectus  in  light  of  the 
terms  governing  their  accounts. 

5.  Each  Servicing  Agreement  entered 
into  by  Applicant  will  contain 
representations  by  the  Bank  involved 
that:  (a)  The  Bank  will  provide  to  its 
Customers  a  schedule  of  any  fees 
charged  by  it  to  the  Customers  relating 
to  the  investment  of  their  assets  in  the 
Class  of  Shares  subject  to  the  Servicing 
Agreement;  (b)  the  Bank  will  retain 
Service  Payments  only  if  a  Customer 
has  authorized  investment  in  the  Fund; 
and  (c)  the  compensation  paid  to  the 
Bank  under  the  Servicing  Agreement 
will  not  be  excessive  or  unreasonable. 


6.  The  Fund  will  operate  a  Daily 
Dividend  Portfolio  issuing  Shares  of 
more  than  one  Class  only  when  and  for 
so  long  as  such  Portfolio  declares  a  daily 
dividend,  accrues  all  Class  Expenses 
daily,  and  has  received  an  undertaking 
from  the  Distributor  and  each  Bank 
waiving  such  portion  of  its 
compensation  under  a  Plan  or  Services 
Plan  to  the  extent  necessary  to  assure 
that  the  12b-l  payment  or  Services 
Payment  required  to  be  accrued  by  any 
Class  of  Shares  on  any  day  does  not 
exceed  the  income  to  be  accrued  to  such 
Class  of  Shares  on  that  day.  In  this 
manner  the  net  asset  value  per  Share  for 
all  Shares  of  a  Daily  Dividend  Portfolio 
will  remain  the  same. 

7.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
does  not  imply  Commission  approval, 
authorization  or  acquiescence  in  any 
particular  level  of  Class  Expenses  in 
reliance  on  the  exemptive  order. 

8.  If  the  requested  order  is  granted,  the 
Fund  will  comply  with  the  provisions  of 
any  Rules  adopted  under  section  18  of 
the  1940  Act,  and  will  comply  with  all 
positions  of  the  Division  of  Investment 
Management  and  the  Commission  with 
respect  to  the  offering  of  dual  classes  of 
shares  by  mutual  funds  set  forth  in 
Commission  releases,  including 
accounting  rules  and  notices  issued  with 
respect  to  exemptive  applications 
involving  dual  distribution  arrangements 
comparable  to  that  set  forth  in  the 
Fund's  application  which  would  have  a 
material  effect  on  the  Fund's 
arrangement,  and  the  Fund  will 
immediately  take  the  steps  necessary  to 
comply,  to  the  extent  applicable. 

For  the  Commission,  by  the  Division  of* 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  88-18206  Filed  8-10-88:  8:45  am) 

BILLING  CODE  MIO-OI-M 


DEPARTMENT  OF  TRAMSPORTATION 

Office  Of  the  Secretary 

Fitness  Determination;  Havasu  Airlines 

AGENCY:  Department  of  Transportation. 

ACTION:  Notice  of  commuter  air  carrier 
fitness  determination — Order  8S-&-23. 
order  to  show  cause.  Docket  45551. 

SUMMARY:  The  Department  of 
Transportation  is  proposing  to  find  that 
Intercity  Airlines.  Inc.  d/b/a  Havasu 
Airlines  continues  to  be  fit,  willing,  and 
able  to  engage  in  commuter  air  service 
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under  section  419(c)(2)  of  the  Federal 
Aviation  Act  for  a  period  of  180  days. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  in  Docket  45551,  Documentary 
Services  Division,  Room  4107, 
Department  of  Transportation.  400  7th 
Street  SW.,  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  August  15. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT; 

Barbara  P.  Dunnigan.  Air  Carrier  Fitness 
Division.  Department  of  Transportation. 
400  7th  Street  SW.,  Washington,  DC 
20590.  (202)  36&-2342. 

Dated:  August  8. 1988. 

Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 
In  ternalional  Affairs. 

|FR  Doc.  88-18203  Filed  8-10-88;  8;45  am] 

BILLING  CODE  4910-62-M 


Federal  Aviation  Administration 

Proposed  Advisory  Circular  20-XX; 
Protection  of  Aircraft  Electrical/ 
Electronic  Systems  Against  the 
Indirect  Effects  of  Lightning 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  Availability  of 
Proposed  Advisory  Circular  20-XX.  and 
request  for  comments. 


SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
pertaining  to  protection  of  aircraft 
electrical/electronic  systems  against  the 
indirect  effects  of  lightning.  This  notice 
is  necessary  to  give  all  interested 
persons  an  opportunity  to  present  their 
views  on  the  proposed  AC. 

DATE:  Comments  must  be  received  on  or 
before  December  9. 1988. 

ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration.  Attention:  Transport 
Standards  Staff.  ANM-110,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle.  Washington 
98168.  Comments  may  be  inspected  at 
the  above  address  between  7;30  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jan  Thor.  Transport  Standards  Staff,  at 
the  above  address,  telephone  (206)  431- 
2127. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contracting  the  person 
named  above  under  "FOR  FURTHER 
INFORMATION  CONTACT. "  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments,  as  they  may 
desire.  Commenters  should  identify  AC 
20-XX  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 

Background 

Concern  for  the  vulnerability  of 
aircraft  flight  critical  and  essential 
systems  to  atmospheric  electricity 
hazards  has  increased  substantially. 
Aircraft  are  currently  being  and  will 
continue  to  be  certified  utilizing  an 
increasing  number  of  electrical  and 
electronic  systems.  Two  primary  factors 
that  have  contributed  to  this  increased 
concern  are; 

1.  Increasingly  widespread  use  of 
sensitive  electronics  to  perform  flight 
critical  and  essential  functions,  and 

2.  The  reduced  electromagnetic 
shielding  afforded  aircraft  systems  by 
advanced  technology  airframe 
materials. 

Atmospheric  electricity  interaction 
with  an  aircraft  can  result  in  numerous 
problems.  For  the  case  of  lightning, 
physical  damage  (direct  effects)  can 
result  from  a  lightning  attachment  to  the 
aircraft.  Additional  effects  may  result 
when  the  fast  changing  electromagnetic 
fields  produced  by  a  direct  strike  couple 
voltage  and  current  transients  into  the 
electrical  and  electronic  equipment  or 
components.  These  transients  can  be 
produced  by  electromagnetic  field 
penetration  into  the  aircraft  interior  or 
by  structural  IR  (current  times 
resistance)  voltage  rises  due  to  current 
flow  on  the  aircraft,  and  are  referred  to 
as  direct  effects. 

The  trend  toward  increased  reliance 
on  electrical  and  electronic  systems  for 
flight  and  engine  control  functions, 
navigation,  and  instrumentation  requires 
that  effective  lightning  protection 
measures  be  designed  and  incorporated 
into  these  systems.  Reliance  upon 
redundancy  as  a  sole  means  of 
protection  against  lightning  effects  is 
generally  not  adequate  because  the 
electromagnetic  fields  and  structural  IR 
voltages  can  interac  t  concurrently  with 
all  electrical  wiring  aboard  an  aircraft. 


Issued  in  Seattle.  Washington,  on  )uly  1. 
1988. 

Leroy  A.  Keith, 

Manager,  Aircraft  Certification  Division. 
ANM-IOO. 

(PR  Doc.  88-18126  Filed  8-10-88;  8:45  am] 
BILLING  CODE  491&-13-M 


Noise  Exposure  Map  Notice,  Pal* 
Waukee  Municipal  Airport,  WheeUng/ 
Prospect  Heights,  IL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Pal-Waukee 
Municipal  Airport  Commission 
(operator),  and  the  city  of  Prospect 
Heights  and  Village  of  Wheeling  (co- 
owners),  for  Pal-Waukee  Municipal 
Airport  under  the  provisions  of  Title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  July  26, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Prescott  C.  Snyder,  Federal  Aviation 
Administration,  Great  Lakes  Region, 
Airports  Division,  AGL-611,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  (312)  694-7538. 

SUPPLEMENTRY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Pal-Waukee  Municipal  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective  July 
26, 1988. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150,  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
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submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
description  submitted  by  the  Pal- 
Waukee  Airport  Commission  (operator), 
and  the  City  of  Prospect  Heights  and 
Village  of  Wheeling  (co-owners).  The 
specific  maps  under  consideration  are 
the  noise  exposure  maps:  1987  unabated 
conditions  and  1992  unabated 
conditions  in  the  submission.  The  FAA 
has  determined  that  these  maps  for  Pal- 
Waukee  Municipal  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  May  20. 1988.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  Part 
150.  Such  determination  does  n  )t 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatability  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps. 

Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposure 
contours  onto  the  map  depicting 
properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  Part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 


Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration.  800 

Independence  Avenue.  SW..  Room 

617.  Washington.  DC  20591 
Federal  Aviation  Administration.  Great 

Lakes  Region.  2300  East  Devon 

Avenue.  Room  261.  Des  Plaines, 

Illinois  60018 
Federal  Aviation  Administration. 

Chicago  Airports  District  Office,  2300 

East  Devon  Avenue.  Room  260,  Des 

Plaines,  Illinois  60018 
Pal-Waukee  Municipal  Airport 

Commission.  Pal-Waukee  Airport, 

Wheeling,  Illinois  60090 
Village  of  Wheeling,  255  West  Dundee 

Road,  Wheeling,  IlUnois  60090 
City  of  Prospect  Heights.  4  East  Camp 

McDonald  Road.  Prospect  Heights. 

Illinois  60070 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Des  Plaines,  Illinois,  on  July  26. 
1988. 

Stanley  Rivers, 

Acting  Regional  Administrator,  Great  Lakes 
Region. 
[FR  Doc.  88-18125  Filed  8-10-88;  8:45  am] 

BILLING  CODE  4S10-13-M 


Federal  Highway  Administration 

Environmentai  Impact  Statement; 
Anne  Arundel  and  Prince  George's 
Counties,  MD 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplemental  environmental  impact 
statement  is  being  prepared  for  the 
proposed  widening  of  MD  Route  3  in 
Anne  Arundel  and  Prince  George's 
Counties,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Herman  Rodrigo.  Planning. 
Research,  Environment  and  Safety 
Engineer,  Federal  Highway 
Administration.  The  Rotunda.  Suite  220. 
711  W.  40th  Street.  Baltimore.  Maryland 
21211  telephone  301/962-4132.  and/or 
Mr.  Louis  Ege.  Jr.,  Deputy  Director. 
Project  Development  Division,  Maryland 
State  Highway  Administration,  707 
North  Calvert  Street.  Room  310, 
Baltimore,  Maryland  21202,  telephone 
301/333-1130. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 


Maryland  State  Highway 
Administration,  is  preparing  a 
supplemental  environmental  impact 
statement  to  develop  an  acceptable 
altern.ite  to  widen  approximately  an 
eight-mile  portion  of  existing  Maryland 
Route  3  from  the  Maryland  Route  32/1- 
97  interchange  to  US.  50/301  (1-68). . 

The  project  was  formerly  studied  as 
proposed  1-297,  and  a  final 
environmental  impact  statement  EIS 
(FHWA-MD-EIS-81-4)2-F)  was 
approved  in  July  1983.  (This  section  of 
MD  Route  3  will  not  be  designated  as 
part  of  the  Interstate  system.)  Current 
and  proposed  future  development  within 
the  corridor  has  changed  substantially 
since  the  final  EIS  approval.  This 
development  has  resulted  in  a 
considerable  increase  in  projected 
design  year  traffic  volumes.  The 
supplemental  EIS  will  address  the 
substantial  changes  in  the  project  scope 
necessary  to  satisfy  the  increased  traffic 
projections,  and  the  resultant  changes  in 
potential  impacts. 

Environmental  concerns  of  primary 
importance  are  residential  and  business 
displacements,  floodplain  and  wetland 
impacts,  and  impacts  to  parks  and 
historic  sites. 

A  public  meeting  to  discuss  the 
preliminary  alternates  will  be  held. 
Also,  a  public  hearing  will  be  held  after 
circulation  of  the  supplemental  DEIS.  A 
public  notice  will  give  the  time  and 
place  of  the  public  meeting  and  hearing, 
and  individual  notices  will  be  sent  to 
those  agencies,  groups,  and  individuals 
on  the  mailing  list.  The  supplemental 
DEIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing.  To  ensure  that  the  full 
range  of  issues  relating  to  this  proposal 
are  addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Number  20.025,  Highway  Resean  h. 

Planning  and  Construction.  The  provisions  of 

Executive  Order  12372  regarding  State  and 

local  review  of  Federal  and  Federally 

assisted  progams  and  projects  apply  to  this 

program.) 

George  K.  Frick, 

Acting  Division  Administrator.  Baltimore, 

Maryland. 

|FR  Doc.  88-18144  Filed  8-10-88:  8:45  am) 

BILLING  CODE  4910-22-M 


Environmental  Impact  Statement; 
Mitchell  County,  NC 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 


30368 


Federal  Register  /  Vol.  53.  No.  155  /  Thursday,  August  11.  1968  /  Notices 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Mitchell  County,  North  Carolina. 
FOft  FURTtfER  HtFORMATION  CONTACT: 
Kenneth  L  Bellamy,  Division 
Administrator,  Federal  Highway 
Administration,  Suite  47a  4505  Falls  of 
Neuse  Road.  P.O.  Box  26606.  Raleigh. 
North  Carolina  27611.  Telephone  (919) 
790-2852. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT).  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposed  bypass  of  Spruce  Pine  in 
Mitchell  County.  The  proposed  action 
would  be  the  construction  of  two-lane 
facility  on  four-lane  right-of-way,  on 
new  location  from  US  19  to  Mimpro.  The 
proposed  project  is  needed  to  alleviate 
traffic  congestion  in  downtown  Spruce 
Pine  and  to  provide  a  safer  truck  route 
between  US  19  and  NC  228.  It  will 
shorten  travel  distance  and  time  by 
providing  an  additional  crossing  of  the 
North  Toe  River. 

Alternatives  under  consideration 
include  (1)  the  "no-build",  (2)  improving 
the  existing  facilities  and  (3}  three 
corridors  for  construction  of  a  bypass. 

Letters  describing  the  proposed  action 
and  soliciting  comments  are  being  sent 
to  appropriate  Federal,  State  and  local 
agencies.  A  public  meeting  and  meeting 
with  local  officials  will  be  held  in  the 
study  area.  A  public  hearing  will  also  be 
held.  Information  on  the  time  and  place 
of  the  public  hearing  will  be  provided  in 
the  local  news  media.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  at  the  time  of  the 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Progam  Number  20.205,  Highway  Research. 
Planning,  and  Construction.  The  provisions  of 
OMB  circular  No.  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program.) 

Issued  on:  August  4, 1988. 

|.  M.  Tate, 

District  Engineer.  FHWA.  Raleigh.  North 
Carolina. 

|FR  Doc.  8&-18145  Filed  8-10-88:  8:45  am| 

BILLING  COOC  4BIO-22-M 


Environmental  Impact  Statements; 
Edgecombe-Plit-Mai  Ihi  CountieSf  NC 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that 
environmental  impact  statements  will  be 
prepared  for  two  proposed  highway 
projects  in  Edgecombe,  Pitt,  and  Martin 
Counties,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  L.  Bellamy,  Division 
Administrator.  Federal  Highway 
Administration.  4505  Falls  of  the  Neuse 
Road,  Suite  470.  Raleigh,  North  Carolina 
27609,  Telephone  (919)  790-2950. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT),  will  prepare  two 
environmental  impact  statements  (EIS) 
for  companion  highway  projects 
covering  the  proposed  relocation  of  US 
64  from  Tarboro  in  Edgecombe  County 
to  east  of  Williamston  in  Martin  County. 
The  proposed  action  consists  of  the 
construction  of  an  expressway  on  new 
location.  One  EIS  will  discuss  the 
proposed  relocation  of  US  64  from  US 
258  in  Tarboro  to  near  SR  1302  west  of 
Robersonville,  a  distance  of 
approximately  13  miles.  The  other  EIS 
will  discuss  the  proposed  relocation  of 
US  64  from  near  SR  1302  west  of 
Robersonville  to  existing  US  64  east  of 
Williamston,  a  distance  of 
approximately  15  miles.  The  proposed 
projects  are  needed  to  serve  traffic 
demand  in  the  area.  They  will  provide  a 
much  needed  alternative  route  for  US  64 
traffic  and  will  relieve  the  congestion, 
delay,  and  inconvenience  currently 
being  experienced  along  this  highway 
by  removing  through  traffic  from  the 
existing  facility.  The  proposed  relation 
of  US  64  will  bypass  the  towns  of 
Tarboro,  Princeville,  and  Conetoe  in 
Edgecombe  County,  Bethel  in  Pitt 
County,  and  Parmele,  Robersonville. 
Everetts,  and  Williamston  in  Martin 
County. 

Alternatives  under  consideration 
include  (1)  the  "no-build",  (2)  improving 
existing  US  64,  and  (3)  the  construction 
of  an  expressway  on  new  location. 

Letters  describing  the  proposed  action 
and  soliciting  comments  are  being  sent 
to  appropriate  Federal.  State,  and  local 
agencies.  Public  meetings  and  meetings 
with  local  officials  will  be  held  in  the 
project  area.  A  corridor  public  hearing 
and  a  design  public  hearing  will  be  held 
for  each  project.  Information  on  the  time 
and  location  of  the  public  meetings  and 
public  hearings  will  be  provided  in  the 
local  news  media.  The  draft  EIS  for  each 


project  will  be  available  for  public  and 
agency  review  and  comment  at  the  time 
of  the  corridor  public  hearing.  No  formal 
scoping  meeting  is  planned  at  this  time. 
To  insure  that  the  full  range  of  issues 
relating  to  the  proposed  action 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
The  projects  will  be  coordinated  to 
insure  that  commenting  parties  and 
review  agencies  will  be  able  to  review 
and  comment  on  the  documents  at  the 
same  time.  Comments  and  questions 
concerning  the  proposed  action  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistant 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  progams  and  activities  apply  to  this 
program.) 

Issued  on:  July  28. 1988. 
Roy  C.  Shelton, 

District  Engineer.  FHWA  Raleigh.  North 
Carolina. 
[FR  Doc.  88-18170  Filed  8-10-88:  8:45  am) 

BILLING  COOE  4910-22-M 


Environmental  Impact  Statement; 
Mecklenburg  County,  NC 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  City  of  Charlotte,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT 

Max  Tate,  District  Engineer,  Federal 
Highway  Administration,  4505  Falls  of 
Neuse  Road,  P.O.  Box  26806,  Raleigh. 
North  Carolina  27611.  Telephone  (919) 
790-2852. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposed  Charlotte  West  Outer 
Loop  in  Charlotte.  The  proposed  action 
would  be  the  construction  of  a  multilane 
divided,  controlled  access  highway  on 
new  location  from  1-77  near  the  South 
Carolina  state  line  northward  to  NC  27. 
The  completed  outer  belt  facilities  will 
provide  for  circumferential  travel  and 
will  relieve  traffic  along  the  existing 
inner  loop  (Eastway  Drive  and 
Woodlawn  Road).  The  proposed  action 
is  part  of  the  1983  Charlotte- 
Mecklenburg  Thoroughfare  Plan. 
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Alternatives  under  consideration 
include  (1)  the  "no-build",  (2)  improving 
the  existing  facilities  and  (3)  a 
controlled  access  highway  on  new 
location. 

Letters  describing  the  proposed  action 
and  soliciting  comments  are  being  sent 
to  appropriate  Federal,  State  and  local 
agencies.  A  public  meeting  with 
neighborhood  groups  and  local  officials 
will  be  held  in  the  study  area.  A  public 
hearing  will  also  be  held.  Information  on 
the  time  and  place  of  the  public  hearing 
will  be  provided  in  the  local  news 
media.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing.  No 
formal  scoping  meeting  is  planned  at 
this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  direct  to  the 
FHWA  at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning. 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  August  3. 1988. 
Max  Tate, 

District  Engineer.  FHWA.  Raleigh.  North 
Carolina. 
(FR  Doc.  88-18171  Filed  8-10-&8;  8:45  am] 

BtLLING  CODE  4910-22-M 

Environmental  Impact  Statement; 
Newton,  Rockdale,  Walton  and 
Gwinnett  Counties,  GA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMIMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  of  the 
withdrawal  of  the  October  15. 1987 
Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for  a 
proposed  new  location  four  lane  divided 
highway  beginning  at  1-20  in  Newton 
County  and  ending  at  1-85  in  Gwinnett 
County. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  L.  Merida,  District  Engineer, 
Federal  Highway  Administration,  Suite 
300, 1720  Peachtree  Road.  N.W.,  Atlanta. 
Georgia  30367,  telephone  (404)  347^750. 
or  Frank  L.  Danchetz.  P.E.,  Slate 
Environmental/Location  Engineer, 
Georgia  Department  of  Transportation, 
Office  of  Environment/Location,  3993 


Aviation  Circle,  Atlanta,  Georgia  30336, 
telephone  (404)  699-4401. 
SUPPLEMENTARY  INFORMATION:  The 

Georgia  Department  of  Transportation 
has  suspended  project  activities  on  this 
highway  because  of  funding  constraints. 
If  and  when  project  development 
activities  are  resumed,  a  new  Notice  of 
Intent  will  be  issued  identifying  the 
scope  of  the  project  and  the  proposed 
early  involvement  program. 

(The  Catalog  of  Federal  Domestic  Assistance 
Program  Number  is  20.250.  Highway 
Research.  Planning  and  Construction. 
Georgia's  approved  clearinghouse  review 
procedures  apply  to  this  program.) 

Issued  on:  August  5, 1988. 
Dennis  L.  Merida, 

District  Engineer.  Federal  Highway 
Administration.  Atlanta,  Georgia. 
jFR  Doc.  88-18172  Filed  8-10-88:  8:45  am| 
BILLING  CODE  4910-22-M 


(FHWA  Docket  No.  MC-88-12] 

Hours  of  Service  of  Drivers;  Waiver 
Request;  Towing  and  Recovery 
Association  of  America,  inc. 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  request  for  waiver; 
request  for  comments. 

SUMMARY:  In  accordance  with  section 
206(f)  of  the  Motor  Carrier  Safety  Act  of 
1984,  49  U.S.C.  App.  2505(f).  the  FHWA 
hereby  provides  notice  that  it  has 
received,  from  the  Towing  and  Recovery 
Association  of  America,  Inc.,  a  request 
for  a  waiver  of  the  hours  of  service 
requirements  of  49  CFR  Part  395  for  tow 
truck  operators  responding  to  an 
emergency  condition  at  the  request  of  a 
law  enforcement  or  emergency  response 
official. 

DATE:  Comments  must  be  received  on  or 
before  September  12, 1988. 
ADDRESSES:  Submit  written  signed 
comments  to  FHWA  Docket  No.  MC-88- 
12,  Room  4232,  HCC-10.  Office  of  the 
Chief  Counsel.  Federal  Highway 
Administration.  400  Seventh  Street.  SW., 
Washignfon.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to.3:30  p.m.  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  P.  Kozlowski,  Office  of 
Motor  Carrier  Standards,  (202)  366-2981. 
or  Mr.  Thomas  P.  Holian,  Office  of  the 
Chief  Counsel,  (202)  366-1350,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW., 


Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
Towing  and  Recovery  Association  of 
America,  Inc.  (TRAA)  has  requested 
relief  from  the  hours  of  service 
requirements  of  Part  395,  Hours  of 
Service  of  Drivers,  of  the  FMCSR's  for 
tow  truck  operators  responding  to  an 
emergency  condition  at  the  request  of  a 
law  enforcement  or  emergency  response 
official.  Specifically,  the  TRAA  is 
requesting  "an  allowance  provision 
within  the  FMCSR  which  would  permit  a 
tow  truck  operator  to  respond  to  any 
emergency  situation  during  his(/her]  off- 
duty  time,  even  though  he[/she)  may  not 
yet  have  accumulated  eight  (8) 
consecutive  off-duty  hours;  provided 
however,  that  the  driver  accumulate  at 
least  eight  (8)  total  hours  off-duty  time 
before  and  after  the  emergency 
incident(s)  before  returning  to  work  for 
his  I /her]  regular  workshift." 
The  TRAA  contends  that: 

1.  The  nature  of  the  tow  truck 
business  is  such  that  the  service  is 
almost  always  provided  on  a  "call  and 
demand"  basis,  often  under  emergency 
conditions. 

2.  A  tow  truck  driver  responds  to  an 
accident  at  the  request  of  the  law 
enforcement  agency  or  emergency 
response  official  in  charge  at  the 
accident  scene. 

3.  Motor  vehicle  accidents  are 
fortuitous  events;  they  occur  at  random 
times  and  places,  and  are  of  varying 
degrees  of  seriousness  and  complexity. 

4.  Highway  accidents  are  unforeseen 
contingencies  that  cannot  be 
anticipated. 

5.  Until  an  accident  occurs  and  a  call 
is  received  from  a  law  enforcement 
agency,  a  towing  company  has  no  way 
of  knowing  (a)  how  many  tow  trucks 
and  drivers  will  be  required,  (b)  what 
type  vehicles  will  be  required,  (c)  how 
far  away  the  emergency  scene  will  be. 
(d)  where  the  disabled  vehicle  is  to  be 
transported,  and  (e)  how  much  time  will 
be  required  to  complete  the  assignment. 

6.  The  normal  scheduling  practice 
utilized  throughout  the  Nation  is  for  a 
tow  truck  driver  to  work  a  regular  8-  to 
10-hour  day  shift  and  then  be  relieved  of 
duty.  [Emphasis  added] 

7.  Full  staffed  nighttime  shifts  are 
uncommon  due  to  normally  low  call 
volume  and  the  speculative  and 
uncertain  nature  of  accident  calls  from 
law  enforcement  agencies. 

8.  Off  duty,  day  shift  drivers  may  bo 
called  upon  to  work  at  night  if  an 
accident  occurs  that  requires  addilioniil 
towing/recovery  equipment  or  specially 
trained  recovery  personnel. 
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The  FHWA  viewy  motor  vehicle 
accidents  as  unforeseen  happenings  that 
cannot  be  anticipated.  Clearing  the 
highways  of  wrecked  or  disabled 
vehicles  that  impede  the  flow  of  traffic 
clearly  enhances  pobllc  safety  on  those 
highways.  Responding  to  the  call  of  a 
law  enforcement  or  emergency  response 
official  in  charge  at  an  accident  scene 
serves  the  interests  of  highway  safety 
well.  To  adequately  protect  life  and 
property,  such  action  should  be 
completed  fn  the  shen'test  possible  time 
and  should  not  be  inhibited 
unnecessarily. 

The  FHWA  is  seeking  comments  from 
interested  parties,  especially  State  law 
enforcement  officials  charged  with  the 
responsibilrfy  of  enforcing  the  hours  of 
service  regulations.  Further,  information 
is  being  sought  concerning  the  type  of 
restrictions  or  limitations  that  should  be 
placed  on  such  a  waiver  if  granted. 


Copies  of  the  petition  for  waiver  have 
been  placed  in  the  public  docket 
identified  above.  Interested  parties  may 
comment  on  this  petition. 

(49  U.S.C  App.  2505;  49  US.C  3102;  49  CFR 
1.48] 

Issued  on:  August  4. 1988. 
Robert  E.  Fairis, 

Federat Highway  Administrator. 
(FR  Doc.  88-18158  Filed  8-10-88: 8:45  am] 

BiLUNO  COOK  4910-12-M 


Research  and  Special  Programs 
Administration 

Grants  and  Denials  of  Appflcatfons  for 
Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT 


ACTIONC  Notice  of  grants  and  denials  of 
appKcatiens  for  exemptions. 

summary:  hn  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Sabpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  June  1988.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Application" 
portion  of  the  table  below  as  follows: 
1 — Motor  vehicle,  2— Rail  freight.  3 — 
Cargo  vessel,  4 — Cargo-only  aircraft.  5 — 
Passenger-carrying  aircraft.  Application 
numbers  prefixed  by  the  letter  EE 
represent  applicatioBS  for  Emergency 
Exemptions. 


Renewal  and  Party  to  Exemptions 


Application 
No. 


Exemption  Na 


Applicant 


negulation(s)  attected 


Nature  of  exemption  ttiereof 


3330-X 
3330-X 
3330-X 
3330-X 

4453-X 

4453-P 
4453-P 
4453-P 
4850-P 
5022-P 

595 1-X 
6126-P 
651 8-X 

651 8-X 

6530-X 
6530-X 


DOT-e3330 

OOT-E3330 
DOT-E  3330 
DOT-E  3330 

CXDT-E  4453 

DOT-E  4453 
DOT-E  4453 
DOT-E  4453 
DOT-E  4850 
DOT-E  5022 

DOT-E  5951 
DOT-E  6126 
DOT-E  6518 

DOT-E  6518 

DOT-E  6530 
DOT-E  6530 


Babcocfc  &  WHcox  Co.,  Lynchtnirg. 
VA. 


Western   Zirconium,    Inc..    Ogden, 
UT. 


Teledyne     Wati     Ctiang     AltMny 
Corp.,  Albany.  OR. 


General  Electric  Co.,  Schenectady, 
NY. 


Kentucky  Powder  Co.,   Lexington, 
KY. 

Ctierokee  Products,  Inc.,  Jefferson 

City,  TN. 
Norttieast    Pump    Service    Corp., 

Keene,  NH. 
Laurel  Explosives.  East  Bernstadt, 

KY. 
Teledyne  McCormick  Selph,  Hollis- 

ter,  CA. 
Hercules,  Inc.,  Magna,  UT 


49  CFR  173.214(b),  173.214(d). 


Van  Waters  &  Rogers,  Inc.,  Spar- 
tanburg, SC. 

Monsanto  Agricultural  Co.,  St. 
Louis,  MO. 

Union  Carbide  Corp..  Danbury.  CT... 


Syntex    Chemicals.    Inc..    Boulder. 
CO 


Big  Three  Industries,  Inc.,  Houston, 
TX. 

FIBA  Leasing  Co./Mass  Oxygen 
Equipment  Co..  Inc.  Westtioro. 
MA. 


49  CFR  173  214(b).  173.214(d). 


49  CFR  173.214(b).  173.214(d). 


49  CFR  173.214(b),  173.214(d). 


49  CFR  172.101.  173.1 14a(h)(3). 
176.415,  176.83. 

49   CFR    172.101.    173.114a(h)(3), 

176.415.  176.83. 
49   CFR    172.101,    173.114a(h)(3). 

176.415,  176.83. 
49  CFR    172.101,    173.1 14a(h)(3), 

t76.415»  t7B.83. 
49  CFR  t73.100<cc),  175.3 

49  CFR  174.101(L),  174.104(d), 
174.112(8),  174  86, 

177.834(LK1). 

49  CFR  173.314(c) 

49  CFR  173.253(a) 

49  CFR  172.101,  172.302. 
173.119.173.134.173.154. 


49       CFR        172101,        172.302, 
173.119,  173.134.  173.154. 


49  CFR  173  302(c). 
49  CFR  173.302(c)., 


To  authorize  use  of  norvDOT  specilicalion  Insulated  cofv 
tainers  overpaclted  in  DOT  Spccifictfion  t7C  17H,  or 
37A  metal  drums,  for  transportation  of  certain  flammable 
solid  matariats.  (Modes  1  and  2.) 

To  authorize  use  of  non-DOT  specification  insulated  con- 
tainers overpacked  in  DOT  Specification  17C,  17H,  or 
37A  metal  drums,  for  transportation  of  certain  flammable 
solid  materials.  (Modes  1  and  2.) 

To  auttiorize  use  of  non-DOT  specification  Insulated  corv 
tainers  overpacked  in  DOT  Specification  17C,  17H,  or 
37A  metal  d^ms.  for  transportation  of  certain  flammable 
solid  materials.  (Modes  1  and  2.) 

To  authorize  use  of  non-DOT  specification  insulated  corv 
tainers  overpacked  in  DOT  Specification  17C,  17H,  or 
37A  metal  drums,  for  transportation  of  certain  flammable 
solid  materials.  (Modes  1  and  2.) 

To  authorize  use  of  a  non-DOT  specification  bulk,  hopper- 
type  tank,  for  transportation  of  bla8tir>g  agent,  n.o.s.,  or 
ammonium  nitrate-fuel  oil  mixtures.  (Modes   1   arxj  3.) 

To  t>ecome  a  party  to  exemption  4453  (Modes  1  and  3.) 

To  t>ecome  a  party  to  exemption  4453  (Modes  1  and  3.) 

To  become  a  party  to  exemption  4453  (Modes  1  arxl  3.) 

To  tiecome  a  party  to  exemption  4850  (Modes  1.  2,  and 

4.) 
To  become  a  party  to  exemption  5022  (Modes  1  and  2.) 


To  authorize  transport  of  chkxine  or  sulfur  dioxide,  in  DOT 

SpecifKation   106A500  type  tank.   (Modes   1    and  2.) 

To  become  a  party  to  exemption  6126  (Modes  1  and  3.) 

To  authorize  sfiipmerrt  of  specified  pyrophoric  lk]uids  and 
solids,  water  reactive  solid  and  certain  ottier  flammable 
lk)ukls,  in  non-DOT  specifKation  steel  portable  tanks  or 
cylinders.  (Moctes  1  and  3.) 

To  authorize  sltipment  of  specified  pyrophoric  liquKls  and 
solids,  water  reactive  solid  and  certain  ottier  flammatile 
liquids,  in  non-(X)T  specification  steel  portable  tanks  or 
cylinders.  (Modes  1  and  3.) 

To  authorize  shipment  of  hydrogen  arx)  mixtures  of  hydro- 
gen with  helium,  argon  or  nitrogen  in  DOT  Specification 
3A,  3AA.  3AX  or  3AAX  steel  cylindws.  (Modes  1  and  2.) 

To  authorize  shipment  of  hydrogen  and  mixtures  of  hydro- 
gen with  helium,  argon  or  nitrogen  in  DOT  Specification 
3A,  3AA,  SAX  or  3AAX  steel  Cylinders.  (Modes  1  and  2.) 
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Renewal  and  Party  to  Exemptions— Continued 

Application 
No. 

Exemption  No. 

Applicant 

R€gu«ation(s)  affected 

Nature  of  exemption  thereof 

6530-P 
6538-X 

6538-X 

6S43-X 

6543-X 

6765-X 

6801 -P 
6874-X 

6932-X 

6932-X 

6960-X 

7052-X 
7052-X 
7052-X 
7052-X 
7052-X 
7052-X 
7052-X 
7052-X 
7259-X 
7259-X 
7259-X 
7259-X 
7285-X 
7285-X 
7526-P 

DOT-E  6530 
DOT-E  6538 

DOT-E  6538 

DOT-E  6543 

DOT-E  6543 

DOT-E  6765 

DOT-E  6801 
DOT-E  6874 

DOT-E  6932 

DOT-E  6932 

DOT-E  6960 

DOT-E  7052 
DOT-E  7052 
DOT-E  7052 
DOT-E  7052 
DOT-E  7052 
DOT-E  7052 
DOT-E  7052 
DOT-E  7052 
DOT-E  7259 
DOT-E  7259 
DOT-E  7259 
DOT-E  7259 
DOT-E  7285 
DOT-E  7285 
DOT-E  7526 

SOS  Gases  Inc   Keamv  NJ  . 

49  CFR  173  302(c)      

To  become  a  party  to  exemption  6530  (Modes  1  and  2 ) 

To  autfiorize  use  of  a  norvDOT  specification  inside  nonre- 
tillable  metal  container,  for  transportation  of  a  certain 
flammable  gas,  (Modes  1  and  3) 

To  auttx)nze  use  of  a  norvDOT  speafication  inside  nonre- 
fMlable  n>etal  container,  (or  transportation  of  a  certain 
flammable  gas  (Modes  1  and  3) 

To  authonze  shipment  of  certain  corrosive  and  flammable 
liquids  in  non-DOT  specification  16  gauge.  Type  304 
stainless  steel  cytirtders  and/or  14  gauge  Type  316 
stainless  steel  cylinders.  (Modes  1,  2,  3,  and  4  ) 

To  authonze  shipment  of  certain  corrosive  and  flammable 
liquids  in  non-DOT  specification  16  gauge.  Type  304 
stainless  steel  cylinders  and/or  14  gauge  Type  316 
stainless  steel  cylinders.  (Modes  1,  2,  3.  and  4  ) 

To  authonze  use  of  norvDOT  specification  containenzed 
portable  tanks,  lor  transportation  of  a  flammable  and 
nonflammable  gas.  (Modes  1  and  3.) 

To  become  a  party  to  exemption  6801  (Modes  1  and  2.) 

To  autfiorize  transport  of  sodium  and  potassium  cyanides 
in  non-CX>T  specification  wooden  twxes.  (Modes  1,  2. 
and  3.) 

To  authorize  use  of  non-DOT  specification  IMO  Type  5 
portable  tanks,  for  transportation  of  anhydrous  hydro- 
fluonc  aad.  (Modes  1  and  3 ) 

To  auttKxize  use  of  non-DOT  specification  IMO  Type  5 
portable  tanks,  for  transportation  of  anhydrous  hydro- 
fUx)nc  acid.  (Modes  1  and  3 ) 

To  auttionze  use  of  DOT  Specification  and  non-DOT  speci- 
fication stainless  steel  drums,  tight-head,  with  rated  ca- 
pacity not  exceeding  55  gallons,  for  transportation  of 
certain  corrosive  liquids  (Modes  1.  2,  and  3.) 

To  authonze  shipment  of  batteries  containing  lithium  and 
otf>er  matenals,  classed  as  flammable  sohd.  (Modes  1. 
2,  3,  and  4.) 

To  autfiorize  stiipment  of  t>atteries  containing  lithium  and 
other  materials,  classed  as  flammable  solid.  (Modes  1, 
2,  3,  and  4.) 

To  auttionze  shipment  of  batteries  containing  lithium  and 
other  materials,  classed  as  flanf>mable  solid,  (Modes  i, 
2,  3,  and  4) 

To  authorize  shipment  of  battenes  containing  lithium  and 
other  matenals,  classed  as  flammable  sohd,  (Modes  1, 
2,  3,  and  4  ) 

To  authorize  shipment  of  batteries  containing  lithium  and 
other  matenals,  classed  as  flammable  solid.  (Modes  1, 
2.  3.  and  4) 

To  authorize  shipment  of  Ijatteries  containing  lithium  and 
ott)er  materials,  classed  as  flammable  solid,  (Modes  1, 
2,  3,  and  4.) 

To  authorize  shipment  of  batteries  containing  hthium  and 
other  materials,  classed  as  flammable  sow.  (Modes  1, 
2,  3.  and  4.) 

To  authorize  shipment  of  bateries  containing  lithium  and 
other  matenals.  classed  as  flammable  sohd.  (Modes  1, 
2,  3,  and  4.) 

To  authorize  use  of  DOT  Specification  56  aluminum  porta- 
ble tanks,  for  shipment  of  phosphonjs  pentasulfide  by 
water.  (Mode  3.) 

To  authorize  use  of  DOT  Specification  56  aluminum  porta- 
ble tanks,  for  shipment  of  phosphorus  pentasulfide  by 
water.  (Mode  3) 

To  auttx)rize  use  of  DOT  Specification  56  aluminum  porta- 
ble tanks,  for  shipment  of  phosphorus  pentasulfide  by 
water,  (Mode  3) 

To  authorize  use  of  DOT  Specification  56  alunDinum  porta- 
ble tanks,  for  shipment  of  phosphorus  pentasulfide  by 
water,  (Mode  3.) 

To  authorize  use  of  non-DOT  specification  IMO  Type  5 
portable  tanks,  for  transportation  of  certain  rxjnflamma- 
ble,  liquefied  gases  (Modes  1,  a  and  3.) 

To  authorize  use  of  norvIXJT  specification  IMO  Type  5 
portable  tanks,  for  transportation  of  certain  nonflamma- 
ble, liquefied  gases.  (Modes  1.  2.  3.) 

To  become  a  party  to  exemption  7526  (Modes  1  and  3) 

Pan  Products,  Inc.,  Macedonia,  OH .. 

49  CFR  173.304(d)(3)(ii).  178.33 

49  CFR  173.304(d)(3)(ii),  178.33 

49    CFR    173.119,    173135(a)(6), 
173.136(a)(5),  173.245.  173.247. 
173.271,  175  3. 

49    CFR    173.119.    173, 135(a)(6). 
173.136(a)(5).  173.245,  173.247, 
173.271,  175.3. 

49  CFR  173.318(a),  176.76(h)(4) 

49            CFR             173  119(a)(7), 

173,1 19(e)(1). 
49  CFR  172.101,  173.370(a)(13) 

49  CFR  173,264(b)(4) 

49  CFR  173.264(bM4) 

49  CFR  Parts  100-199 

Airco,     The     BOG     Gfoup,     Inc., 
Murray  HM.  NJ. 

Union  Carbide  Corp..  Danbury,  CT.... 
Bureau  of  Mir<es,  Amarilto,  TX 

Hach  Co.,  Ames,  lA 

Eitteryvitle,  CA. 
Eurotainer  S  A.,  Pans,  Frarice 

Compagnie  des  Containers  Reser- 
voirs, Paris,  France. 

Technical  Oil  Tool  Corp ,  Houston, 
TX. 

General  Electric  Co.,  Philadelphia, 
PA. 

Priebe  Electronics.  RedmorKl,  WA .... 

Oitton  Precision,  Sprir>g6eld,  PA 

W.R.  Grace  &  Co.,  Columbia.  MD 

Motorola.  Inc.,  Fort  Lauderdale,  FL... 
Gould.  Inc..  North  Andover.  MA 

49  CFR  172.101,  172.420,  175.3 

49  CFR  172,101.  172.420,  175.3 

49  CFR  172.101,  172,420,  175.3 

49  CFR  172.101.  172.420.  175.3 

49  CFR  172.101,  172.420,  175.3 

49  CFR  172.101,  172.420.  175.3—.. 

49  CFR  172.101,  172.420,  175.3 

49  CFR  172.101,  172.420,  17SJ 

49  CFR  176.76(g)(5) 

49  CFR  176.76(g)(5)..- -. 

49  CFR  176  76(a)(5)    

FMC  Corp.,  Philadelphia,  PA 

Stauffer  Chemical   Co..  Westport 
CT. 

Monsanto  Chemical  Co.,  St.  Louis, 
MO. 

Exxon  Chemical  Americas,  Hous- 
ton, TX. 

Compagnie  des  Containers  Reser- 
voirs, Paris,  France. 

SoHex  Polymer  Corp.,  Deer  Park, 
TX. 

49  CFR  176  76(a)(5) 

49  CFR  173.315(a) - 

49  CFR  173.315(a) 

49  CFR  173  134 _„ 
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Renewal  and  Party  to  Exemptions— Continued 


Application 
No. 


7616-P 
8013-X 
B013-X 
8037-X 

8059-X 

8084-P 
ei25-X 

819e-X 
8337-X 

8387-X 
8426-P 
8445-X 

8445-X 


Exofnption  No. 


UMI 


DOT-E  7616 
DOT-E  8013 
DOT-E  8013 
DOT-E  8037 

DOT-E  8059 

DOT-E  8084 
DOT-E  8125 

DOT-E  8196 
DOT-E  8337 

DOT-E  8387 
DOT-E  8426 
DOT-E  8445 

DOT-E  8445 


8458-X 

DOT-E  8458 

8509-X 

DOT-E  8509 

8518-P 

DOT-E  8518 

8569-P 

DOT-E  8569 

8760-X 

DOT-E  8760 

881 2-X 

DOT-E  8812 

8820-X 

DOT-E  8820 

8820-X 

DOT-E  8820 

8845-X 

DOT-E  8845 

App()cant 


CSX  Transportation,  Inc.,  Jackson- 
ville, FL 

Air  Products  &  Chemicals,  Inc.,  Ai- 
lentown,  PA. 

Union  Carbide  Corp..  Danbury,  CT.. 


Mauser  Packaging,  Ltd.,  Litchfield, 
CT. 


EFI  Corp.,  dba.  ERC,  San  Jose, 
CA. 


Austin  Powder  Co..  Beachwood, 
OH. 

Compagnie  des  Containers  Reser- 
voirs. Paris,  France. 


GCS     Container      Service,      SA, 
Chiasso,  Switzerland. 

Industrial  &  Municipal  Engineering. 
Inc.,  Galva,  IL 


FMC  Corp.,  Philadephia,  PA.. 


Containerized   Chemical    Disposal, 
Inc.,  Montclair,  CA. 

University  of  Maryland,  Baltimore, 
MD. 


CECOS  International.  Inc..  Buffalo, 
NY. 


E.I.  du  Pont  de  Nemours  &  Co., 
Inc..  Wilmington,  DE. 


Mobay  Corp.,  Prttstaorgh,  PA . 


Bamett  Trucking,  Inc..  Fillmore.  CA 


Allied-Signal  Aerospace  Co..  Tor- 
rance. CA. 

Barton  Solvents.  Inc..  Des  Moines, 
lA. 


The  Protectoseal  Co.,  Bensenville, 

IL 


SLEMI,  Paris.  France 

SLEMI.  Pans.  France 

Pro-Log.  Denver  City.  TX 


Regulation(s)  affected 


49  172.200(a).  CFR  172.204(a), 
172.204(d),  174.12,  17424(a). 
174.25(b)(2).  174.3. 

49  CFR  173.302,  173.304,  175.3 


49  CFR  173.302,  173.304,  175.3. 


49       CFR        173.127,        173.175. 
173.184,  178.224. 


49  CFR  173.302(a)(1).  173.304(a), 
173.304(d),  175.3. 


49  CFR  173.65(a)(5) 

49  CFR  173.123,  173.315. 


49  CFR  173119.  173315(a), 
178.245. 

49  CFR  173.119  (a),  (m), 
173.245(a),  173.346(a),  178.340- 
7,  178.342-5,  178.343-5. 


49  CFR  173.266(e). 


49  CFR  173.119  (a),  (m), 
173.245(a),  173.346(a),  178.340- 
7,  178.342-5,  178  343-5. 

49  CFR  Part  173,  Subpart  D,  E,  F, 
H. 


49  CFR  173,  Subpart  D,  E,  F,  H.. 


49     CFR      173.31(c)     Table      1, 
179.202- 12(b). 


49  CFR  173.263(a)(9).  179.201-1 . 


49  CFR  173.119  (a).  (m), 
173.245(a),  173.346(a),  178.340- 
7,  178.342-5,  178.343-5. 

49  CFR  172.101  Column  6(b), 
173.276.  175.3. 

49  CFR  172.328,  172.334(b) 

49  CFR  173.119,  178.89 

49  CFR  173.315 

49  CFR  173.315 


49    CFR    173.110(C)(1),    173.80(b). 
173.80(c). 


Nature  of  exemption  tftereof 


To  become  a  party  to  exemption  7616  (Mode  2.) 


To  auttwrize  use  of  DOT  Specification  4E  cylinders,  lor 
transportation  of  certain  nonhquefied  flammable  and 
nonflammable  gases.  (Modes  1,  4,  and  5.) 

To  authorize  use  of  DOT  Specification  4E  cylinders,  for 
transportation  of  certain  nonliquefied  flammable  and 
nonflammable  gases.  (Modes  1,  4,  and  5.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specification  fibertxwrd  drums,  for  sfupment  of  wet  nitro- 
cellulose, and  lacquer  base  or  lacquer  chips,  dry. 
(Modes  1.2,  and  3.) 

To  authorize  manufacture,  marking  ar>d  sale  of  non-DOT 
specification  fiber  reinforced  plastk:  tuH  composite  cylin- 
ders, for  transportation  of  certain  flammable  and  non- 
flammable compressed  gases.  (Modes  1,  2,  3,  4,  and  5.) 

To  become  a  party  to  exemption  8084  (Modes  1,  2,  and 
3.) 

To  auttKXize  use  of  non-DOT  specification  IMO  Type  5 
portable  tanks,  for  Iransportatxxi  of  certain  flammable 
and  nonflammable  gases  and  flammable  Ikyikls.  (Modes 
1,  2,  and  3.) 

To  authorize  use  of  a  non-DOT  IMO  type  5  specification 
portable  tank,  for  transportation  of  certain  compressed 
gases.  (Modes  1 ,  2,  and  3.) 

To  authonze  manufacture,  marking  and  sale  of  non-DOT 
Specification  cargo  tanks  complying  with  DOT  specifica- 
tion MC-307/312  except  for  bottom  outlet  valve  vana- 
tion,  for  shipment  of  hqukl  and  semi-solid  waste  material. 
(Mode  1.) 

To  authorize  transport  of  hydrogen  peroxido  in  CX3T  speci- 
fication MC-312  cargo  tank  aboard  cargo  vessel.  (Mode 
3.) 

To  become  a  party  to  exemption  8426  (Mode  1.) 


To  authorize  shipment  of  various  hazardous  substances 
and  wastes  packed  in  inside  plastic,  glass,  eartfienware 
or  metal  containers,  overpacked  in  a  DOT  Specification 
removable  head  steel,  fiber  or  polyethylene  drum,  only 
for  tfie  purposes  of  disposal,  repackaging  or  reprocess- 
ing. (Mode  1.) 

To  auttvxize  shipment  of  various  hazardous  substances 
and  wastes  packed  in  inside  plastic,  glass,  earthenware 
or  metal  containers,  overpacked  in  a  DOT  Specification 
removable  head  steel,  fiber  or  polyethylene  drum,  only 
for  ttie  purposes  of  disposal,  repackaging  or  reprocess- 
ing. (Mode  1.) 

To  auttxjrize  conversion  of  DOT  Specificatk>n  105A500W 
or  112A400W  tank  cars  to  a  DOT  Specification 
111A100W2  tank  car,  for  transportation  of  certain  corro- 
sive materials  and  oxkfizers.  (Mode  2.) 

To  authonze  use  of  a  safety  relief  valve  in  lieu  of  a  safety 
vent  in  DOT  Specification  111A100W5  tank  car  tanks, 
for  transportation  of  hydrochkxice  add.  (Mode  2.) 

To  become  a  party  to  exemption  8516  (Mode  1.) 


To  tiecome  a  party  to  exemption  8569  (Modes  1,  3,  and 
4) 

To  authorize  display  of  FLAMMABLE  placards,  showing 
identifwation  1993,  cargo  tanks  that  have  six  or  more 
compartments  and  tfiat  are  used  to  ship  one  or  more 
materials.  (Mode  1.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specificafion  metal  drum  of  five-galkxi  capacity  and  com- 
parable to  DOT  specification  5L,  for  shipment  of  certain 
flammable  Ik^uids.  (Mode  1 .) 

To  auttiorize  use  of  a  non-DOT  specification  IMO  Type  5 
portable  tank,  for  transportation  of  liquefied  compressed 
gases.  (Modes  1,  2,  and  3.) 

To  authorize  use  of  a  non-DOT  specification  IMO  Type  5 
portable  tank,  for  transportatkxi  of  liquefied  compressed 
gases.  (Modes  1 ,  2,  and  3.) 

To  auttxxize  transport  of  charged  oil  weH  jet  perforating 
guns  with  detonators  attached.  (Modes  1  and  3.) 
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Application 
No. 


8850-X 


921 1-X 


Exemption  No. 


CXDT-EeSSO 


e854-X  DOT-E  8854 


8862-X 

DOT-E  8862 

891 7-P 

DOT-E  8917 

8932-X 

DOT-E  8932 

9002-X 

DOT-E  9002 

9074-X 

DOT-E  9074 

9166-X 

DOT-E  9166 

9172-X 

DOT-E  9172 

9184-X 

DOT-E  9184 

9211 -X 

DOT-E  9211 

DOT-E  9211 


922 1-X 

DOT-E  9221 

9355-P 

DOT-E  9355 

9388-X 

DOT-E  9388 

9502-X 

DOT-E  9502 

9610-X 

DOT-E  9610 

9632-X 

DOT-E  9632 

9722-X 

DOT-E  9722 

9723-P 

DOT-E  9723 

9769-P 

DOT-E  9769 

9851 -X 

DOT-E  9851 

965 1-P 

DOT-E  9851 

994 1-X 

DOT-E  9941 

9941 -X 

DOT-E  9941 

Applicant 


Hoover  Group,  IrK.,  Beatrice,  NE . 


CompagniB  des  Containers  Reser- 
voirs, Parts.  France. 

Union  Caitide  Corp.,  Danbury,  CT... 


Fluor  Daniel.  Sugar  Land.  TX 


Catalyst    Resources.    Inc..    Elyria. 
OH. 

PepsiCo.  Inc..  Purchase,  NY 


Regulation(s)  affected 


U.S.  Department  o<  Energy.  Wash- 
ington, DC. 

Comptank  Corp.,  Bottiwell.  Ontario. 
CN. 


CECOS  International.  Inc.,  Buffalo, 
NY. 


Cyanamid  Canada,  Inc.,  East  Wil- 
lowdale,  Canada. 

Maersk  Line,  Ltd.,  Madison,  NJ 


Waterman  Steamship  Corp.,  New 
Orleans.  LA. 


Applied  Companies,  San  Fernando, 
CA. 

Panasonic    Industrial    Co.,    Secau- 

cus,  NJ. 
ComirKX)  American.  Inc.,  Spokane, 

WA. 

Callery   Chemical  Co.,   Pittsburgh, 
PA. 


Hercules.  Irx:.,  Wtfmmgton,  DE.. 


Eurotainer  8 A,  Paris,  France.. 


49  CFR  173,  Subpart  D,  E,  F,  H, 
Subpart  K. 


Russell-Stanley  Corp.,  Red  Bank, 
NJ. 

Safety     Specialists,     Inc.,     Santa 

Clara,  CA. 
Aqua-Tech,  Inc.,  Port  Washington. 

Wl. 
Trans  World  Airlines,  Inc.,  Kansas 

City,  MO. 


Delta  Air  Lines,  Inc..  Atlanta.  GA 

Morton  Thiokol,  Inc..  Huntsviile,  AL. 


McDonneU    Douglas    Astronautics 
Co.,  Huntington  Beach,  CA. 


Nature  of  exemption  tt>ereot 


49  CFR  173.264(b)(4). 


49    CFR    173.119,    173.124(a)(4), 
173.305. 


49  CFR  173  182,  176.400 

49  CFR  173.119(m),  173.221. 

49  CFR  1 78.21 0-10(a)(2) 


49  CFR  173.302,  175.3.. 


49  CFR  173.119  (a),  (m), 
173  346(a),  178.340,  178.342, 
178.343,  Part  173,  Subpart  F. 

49  CFR  173.245b.  173.365 


49  CFR  173.178.. 


46  CFR  146.29-35(f).. 


46  CFR  146.29-35(1). 


49     CFR      173.302(a)(4).      175.3, 
178.44. 


49  CFR  Parts  100-177. 
49  CFR  173.314(e) 


49  CFR  173.302(g) 


49  CFR  172.203(a),  (e).  172.204. 
173  29  (a),  (d),  Pan  107.  Appen- 
dix B,  Parts  171-189. 


49  CFR  173.315,  178.245. 


49  CFR  173  266.. 


49  CFR  177.848(b) 

49  CFR  176.83.  177.848. 
49  CFR  Parts  100-199.... 


49  CFR  Parts  100-199 

49  CFR  173  88(e)(2M«). 

173.92<a)(i),  173.92(b). 
49  CFR  173.88(e)(2)(ii), 

173.92(a)(i),  173.92(b). 


To  authorize  manufacture  marking  and  sale  of  norvCXDT 
specification  stainless  steel.  cul)ical-shaped  container  of 
70-gallon  capacity,  for  sfupment  of  those  Ikjuid  hazard- 
ous matenals  for  which  DOT  Specificatioo  5.  5B.  5C  or 
17E  drums  are  prescribed.  (Modes  1.  2.  and  3 ) 

To  authorize  use  of  norvCXDT  specification  IMO  Type  5 
portable  tanks  for  transportation  of  anhydrous  hydro- 
fluonc  acid.  (Modes  1.  2.  and  3.) 

To  authonze  shipment  of  propylene  oxide  and  ethylene 
oxide  with  an  i»»ert  gas  blanket  in  a  DOT  Specification 
5P  lagged  steel  dnjm.  (Mode  1 .) 

To  Ijecome  a  party  to  exemption  8917  (Modes  1.  2.  and 
3.) 

To  authorize  shipment  of  organic  peroxide,  in  tank  motor 
vehicles  complying  with  DOT  Specifications  MC-307  and 
MC-312  cargo  tanks.  (Mode  1  ) 

To  authonze  shipnnent  of  flavoring  components  in  non- 
DOT  specification  fit>ertx>ard  tx>xes  with  inskle  polyethyi 
ene  Ixmtes.  (Modes  1,  2,  and  3.) 

To  autfionze  use  of  non-DOT  specification  metal,  single 
trip,  inside  containers,  for  transportation  of  a  nonflamma- 
ble gas.  (Modes  1.  2.  3.  4.  and  5.) 

To  authorize  manufacture,  marking  and  sale  of  cargo  tanks 
manufactured  from  glass  fiber  reinforced  plastics,  tor 
transportation  of  flammable  liquids,  corrosive  matenals 
and  poison  B  matenals.  (Mode  1.) 

To  authonze  manufacture,  mariong  and  sate  of  norvDOT 
specification  nonreusable  fibert)oard  bulk  tx)x  made  of 
triple- wall  corrugated  fibertxard.  for  shipment  of  various 
con-osive  and  poison  B  solids.  (Mode  1 .) 

To  auttvarize  shipment  of  calcium  cartMde  in  potyetfiylene 
lined  vwven  polypropylene  oo«apsibte  bags  m  trucktoad 
or  carload  lots  only.  (Modes  1  and  2.) 

To  authonze  installation  and  operation  of  electncally-pow- 
ered  lighting,  air  conditioning,  alarm,  fire  detection,  and 
cargo-handling  systems  in  cargo  hokJs  containing  Class 
A.  B  and  C  explosives  in  a  Mantime  Preposittonmg  Ship 
(TAKX)  (Mode  3.) 

To  authorize  installation  and  operation  of  electrically-pow- 
ered lighting,  air  conditioning,  alarm,  fire  detection,  and 
cargo-handling  systerrw  in  cargo  hoWs  containirig  Class 
A.  B  and  C  explosives  in  a  Mantime  Prepositioning  Ship 
(TAKX).  (Mode  3.) 

To  authonze  manufacture,  marking  and  sate  of  norvDOT 
speafication  girth  »»eWed  stainless  steel  cylinders,  for 
shipment  of  nonflammable  gases.  (Modes  1.  2.  and  4) 

To  become  a  party  to  exemption  9355  (Modes  1.  2.  3.  4. 
and  5.) 

To  authonze  use  of  DOT  spedficatkjn  tank  cars  iMiich 
have  had  the  amount  of  liquefied  gas  toatied  mto  the 
tank  measured  by  a  meterir^g  device.  (Mode  2.) 

To  auttwrize  use  ol  DOT  Specif«ation  3A  and  3E  cylinders 
for  transportation  of  diborane  and  diborane  mixtures. 
(Modes  1.  2.  and  3.) 

To  authorize  transport  of  DOT  Specificatkin  21 C  fitier 
drums  which  contain  not  more  than  5  grams  of  smoke- 
less powder  essentially  without  regulation  (Modes  1  and 

2.) 

to  authonze  use  of  non-DOT  specification  IMO  Type  5 
portable  tranks,  for  transportation  o«  flammabte  and 
nonflammable  liquefied  compressed  gases.  (Modes  1,  2. 
and  3.) 

To  authorize  pivaloyi  chloride  (trimethylacetyle  chloride) 
classed  as  a  corrosive  material,  as  an  additional  com- 
modity. (Modes  1,  2.  ar>d  3.) 

To  become  a  party  to  exemptwn  9723  (Mode  1  ) 

To  Ijecome  a  party  to  exemption  9769  (Modes  1  and  3 ) 

To  authonze  transport  of  insulated  dewars  containing  Bqmd 

nitrogen  in  the  cabm  of  a  passenger  aircraft  under 

special  conditions.  (Mode  5.) 
To  t)ecome  a  party  to  exemption  9851  (Mode  5  ) 
To  authonze  transport  of  rocket  motors  in  a  propulsive 

state  with  igniters  installed.  (Mode  1.) 
To  authorize  transport  of  rocket  motors  m  a  propulsive 

state  with  igniters  installed  {Mode  1 .) 
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New  Exemptions 


Application 
No. 


9874-N. 


9900-N. 


9901-N.. 


9421-N.. 


991 7-N.. 


9921-N.. 


Exemption  No. 


DOT-E  9874 


DOT-E  9900 


DOT-E  9901 


DOT-E  9909 


DOT-E  9917 


DOT-E  9921 


Applicant 


Regulation(s)  affected 


The  Dow  CTiemical  Co.,  f^reepoft. 
TX. 


Natico,  Inc..  Chicago.  IL.. 


J.T.  Bakef  Inc..  Phillipsburg,  NJ. 


Taykx-Wfiarlon,  Division  of  Ha'sco 
Corp..  HarnstMjrg.  PA. 


Essex     Environmental     Industnes, 
Inc..  Hurst.  TX. 


Altus  Corp..  San  Jose,  CA., 


49CFR  177  834(i)(3).. 


49  CFR  173.217,  178.224-1  . 


49CFR  173  268,  173.269. 


49  CFR  173301(h),  173302, 
173.304.  173.34(a)(1),  175.3, 
178.37 

49  CFR  173.119,  173  125. 
173.266,  178  19,  178.253,  Part 
173,  Subpart  F. 


49  CFR  173  206,  173  247. 


Nature  of  exemption  tfiereof 


To  auttKmze  personnel  to  observe  loading  and  unloading 
of  cargo  tanks  by  viewing  video  camera  nnonilors  in  a 
control  center  instead  of  viewing  within  25  feet  of  the 
cargo  tanks.    (rrxxJe  1) 

To  autfKMize  manufacture,  marking  and  sale  of  non-DOT 
specification  fibre  drums  conforming  to  DOT  21 C  Specifi- 
cation fibre  drums,  except  the  tops  or  covers  are  con- 
structed of  polyethylene,  for  shipment  of  calcium  hy- 
pochloride.  hydrated.    (nKides  1 .  2,  3) 

To  auttionze  shipment  of  nitric  acid,  classed  as  oxidizer  or 
corrosive  matenal,  and  perchloric  acid,  classed  as  oxidiz- 
er, in  a  DOT  Specification  12A  fiberboard  box,  with 
inside  glass  tMttles  cushioned  and  encapsulated  by 
moWed  polystyrene  inserts,    (modes  1 .  2,  3) 

To  auttHXize  manufacture,  marking  and  sale  of  a  non-DOT 
specification  steel  cylinder  complying  in  part  with  DOT 
3AA  specificatk>n,  for  transportation  of  certain  flammable 
and  nonflammable  gases,    (modes  1,  2.  3,  4) 

To  authorize  manufacture,  marlung  and  sale  of  non-DOT 
specification  rotationally  riolded,  cross-linked  polyethyl- 
ene portable  tank,  for  shipment  of  corrosive  matenals, 
flammable  liquids,  an  oxidizer,  or  a  blasting  agent 
(modes  1 ,  2.  3) 

To  authorize  shipment  of  packages  containing  reserve- 
activated  lithium  thionyl  chlonde  battery  module,  (mode 
1) 


EfwiERGENCY  Exemptions 


Application 
No. 


Exemption  No. 


EE  7052-X.. 


EE  8009-X.. 


EE  8450-X 


EE  8582-X.. 


EE  8747-X. 


EE  8885-X. 


EE9931-X.. 


EE  9940-X. 


EE  9977-N. 


Applicant 


DOT-E  7052        Enginee'ed  Assemblies  Corp.,  Clif- 
ton. NJ. 

DOT-E  8009        Pressure  Transport,  Inc..  Austin.  TX 


DOT-E  8450        Atlantic  Research  Corp .  Camden 
AR. 

I 

DOT-E  8582      |  Atchison.   Topeka   and   Santa   Fe 
Railway  Co  ,  Chicago.  IL. 


DOT-E  8747        Coops  Industries.  Inc.,  Menomonee 
Falls.  W1. 


DOT-E  8885        Copps  Industries,  Inc.,  Menomonee 
Falls,  Wl. 


DOT-E  9931         American    Cyanamid   Co..    Wayne. 
NJ. 

DOT-E  9940      I  G.E  Reuter-Stokes.  Twinsborg,  OH. 


IX)T-E  9977 


Hercules  Aerospace  Co.,   Magna, 
UT. 


Regulations(s)  affected 


Nature  of  exemption  ttiereof 


49  CFR  172  101,  172.420,  175.3. 


49    CFR     172101,     173.301(d)(2), 
173.302(a)(3). 

49  CFR  173.92 


49  CFR  Parts  100-177. 


49  CFR  173  245,  173.249,  175.3  . 


49  CFR  173.245,  173.249.  175.3. 


49  CFR  179.201-1. 


49  CFR  172.400,  173.306,  1753. 


49  CFR  173  88(e)(2)(ii). 

173.92(a)(i),  173.92(b). 


To  auttwize  shipment  of  batteries  containing  lithium  and 
other  materials,  classed  as  tlammeible  solid,  (modes  1, 
2,  3,  4) 

To  authorize  use  of  DOT  Specification  3AA  cylinders  made 
of  4130X  steel,  for  transportation  of  a  compressed 
natural  gas.    (mode  1 ) 

To  authorize  transport  of  rocket  motors  without  igniters,  in 
non-DOT  Specification  polyethylene  containers  (mode 
1) 

To  authorize  transportation  of  railway  track  torpedoes  and 
fusees  packed  in  metal  kits,  m  motor  vehicles  by  railroad 
maintenance  crews  as  rwrvregulated  rail  earner  equip- 
ment,   (mode  1) 

To  auttxxize  shipment  of  certain  alkaline  ctxrosive  liquids, 
n.o.s.,  in  an  unlined  28/26  gauge  (X)T  Specification 
37C80  steel  drum  of  five  galkm  capacity  (modes  1  2, 
3.4) 

To  authonze  shipment  of  certain  alkaline  corrosive  liquids, 
n.o.s.,  in  an  unlir>ed  tin  can.  overpacked  in  a  non-DOT 
specification  removable  head  molded  pdyc-thylene  pall 
of  five  or  six-gallon  capacity,  also  containing  a  nonhazar- 
dous  resin  mix.    (modiss  1 ,  2,  3,  4) 

To  authorize  shipment  of  nitric  acid  in  a  DOT  Specification 
1 1 1 A60W7  tank  car  tank  which  is  equipped  with  a  45  psi 
safety  valve,    (mode  2) 

To  authonze  manufacture,  marking  and  sale  of  non-DOT 
specifk:ation,  metal,  single  trip,  inside  containers,  de- 
scribed as  hermetically  sealed  electron  tube  devices, 
(modes  1,  2,  3,  4) 

To  authorize  transport  of  rocket  motors  in  a  propulsive 
state,  with  igniters  installed,    (mode  1 ) 


Withdrawal  Exemptions 


Application 
No. 


9922-N. 


UMI 


Applicant 


GOEX,  Inc.,  Ctebume,  TX  . 


Regulation(s)  affected 


49  CFR  173.65(a)(4). 


Nature  of  exemption  thereof 


To  authorize  shipment  of  high  explosives,  Oass  A,  shaped  charges,  in  DOT 
Specification  14,  ISA,  16  and  19B  wooden  boxes  with  a  maximum  gross 
weight  of  2,000  pounds  instead  of  the  present  limitation  of  140  pounds, 
(modes  1,  3,  4) 
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Denials 

9120-X— Request  by  Western  Atlas 
International,  Inc.  Houston,  TX  to 
authorize  pressure  testing  of  the 
pressure  vessel  at  a  longer  interval,  at 
least  every  5  years,  than  presently 
prescribed  denied  June  28, 1988. 

9913-N— Request  by  ETI  Explosives 
Technologies  International,  Inc. 
Wilmington.  DE  to  authorize  shipment 
of  a  new  explosive  sample  to  a 
laboratory  for  examination,  when  the 
amount  of  the  sample  to  be  shipped  is 
increased  to  fifty  pounds  in  lieu  of  the 
prescribed  five  pounds  denied  June  2, 
1988. 

Issued  in  Washington.  DC.  on  08-1-1988. 
|.  Suzanne  Hedgepeth. 

Chief,  Exemptions  Branch.  Office  of 
Hazardous  Materials  Transportation. 
(FR  Doc.  88-18221  Filed  8-10-88;  8:45  am] 
BIU.ING  CODE  4910-60-M 


UNITED  STATES  INFORMATION 
AGENCY 

Bureau  of  Educational  and  Cultural 
Affairs  University  Affiliations  Program: 
Application  Notice  for  Fiscal  Year  1989 

Applications  for  grants  from  U.S. 
institutions  of  higher  education  are 
invited  under  the  University  Affiliations 
Program. 

Authority  for  this  program  is 
contained  in  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961.  Pub.  L. 
87-256  (Fulbright-Hays  Act).  The 
purpose  of  the  Fulbright  program  is  "to 
enable  the  government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  people  of  other  countries." 

(Information  collection  involved  In  this 
program  has  been  approved  by  OMB  Action 
Number  3116-0179.  expirationdnte  11/30/89.) 

Summary 

The  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA)  announces 
the  University  Affiliations  Program 
which  provides  one-time  only 
institutional  grants  to  support 
partnerships  between  U.S.  and  non-US. 
institutions  of  higher  education.  The 
goals  of  the  program  are  to:  (1)  Foster 
and  strengthen  institutional 
relationships  between  U.S.  and  foreign 
institutions  of  higher  education;  and  (2) 
assist  institutions  to  establish  new 
affiliations  or  develop  new  programs  for 
existing  affiliations  not  previously 
funded  by  USIA's  Affiliations  Program. 
The  program  goals  will  be  accomplished 
through  exchange  of  faculty  and  staff 
between  participating  U.S.  and  foreign 
institutions. 


Feasibility  studies  to  plan  affiliations 
and  projects  focusing  on  technical 
assistance  will  not  be  considered  in  this 
program. 

In  the  U.S.,  program  participation  is 
open  to;  (a)  Accredited  U.S.  institutions 
of  higher  education,  including  graduate 
schools,  four-year  and  two-year  colleges 
and  universities,  and  community 
colleges;  consortia  of  universities 
(proposals  may  be  submitted  by  a 
member  institution  or  an  organization 
with  authority  to  represent  the 
consortium).  For  consortia  of 
institutions,  specific  responsibilities  of 
each  institution  and  aspects  of  proposed 
program  participation  should  be  defined, 
(b)  Independent  research  institutes 
applying  jointly  with  universities. 

Overseas  participation  is  open  to 
recognized  degree-granting  institutions 
of  higher  education  and  independent 
research  institutes. 

Eligible  institutes  (U.S.  and  foreign) 
are  defined  as  reputable,  non-partisan, 
non-profit,  private  or  public  institutions 
such  as  think-tanks/research 
institutions  that  have  produced  long/ 
term  scholarly  research;  have  published 
in  nationally  recognized  journals  or 
nationally  recognized  publications;  and 
have  national  professional  recognition. 
Exchange  projects  including  research 
institutes  will  be  considered  only  if 
proposed  exchanges  cannot  otherwise 
take  place  without  USIA  assistance,  and 
they  include  an  audience  that  applicants 
do  not  normally  reach. 

Participating  institutions  exchange 
faculty  and  staff  for  teaching,  lecturing, 
and  research  assignments  of  one  month 
or  longer  in  the  humanities,  social 
sciences,  education,  and 
communications;  maintain  their  faculty/ 
staff  on  full  salary  and  benefits 
institution.  Proposals  for  research  only 
will  not  be  considered. 

USIA  funds  may  be  used  only  for 
international  travel  costs,  modest 
supplements  for  maintenance  expenses, 
and  up  to  $1,500  for  the  purchase  of 
educational  materials  to  be  used  at  and 
donated  to  the  foreign  institution. 
Institutional  overhead  is  not  allowable 
and  all  other  costs  related  to  the 
exchange  program  (including  salaries 
and  benefits)  must  be  borne  by  the 
participating  institutions. 

Participants  traveling  under  USIA 
grant  support  must  be  U.S.  citizens  if 
representing  the  U.S.  partner  institution, 
and  nationals  of  the  country  of  the 
foreign  partner. 

The  duration  of  these  one-time  only 
grants  is  two  to  three  years,  and  grant 
amounts  range  from  850,000  to  S60.000 
depending  upon  locality.  The  total 
request  to  USIA.  covering  eligible 
expenses  of  both  institutions,  may  not 


exceed  the  maximum  allowable  for  the 
locality  of  request,  as  listed  below. 

Subject  to  the  availability  of  funds  in 
Fiscal  Year  1989.  approximately  25 
grants  will  be  available  on  a  competitive 
basis  for  specific  geographic  locations 
and  themes.  Awards  will  reflect  Agency 
priorities  and  academic  considerations. 
Complete  program  criteria  and 
application  guidelines  appear  below. 

All  proposals  recommended  for 
funding  will  be  subject  to  Agency 
review  for  conformity  to  relevant  OMB 
and  legal  guidelines.  Funding  of  any 
proposal  is  subject  to  the  regular 
procedures,  regulations  and 
requirements  for  Bureau  of  Educational 
and  Cultural  Affairs  grants,  including 
review  by  USIA's  Office  of  General 
Counsel  and  submission  to  the  Board  of 
Foreign  Scholarships. 

USIA  also  announces  a  special 
competition  for  grants  to  support 
exchanges  to  commemorate  the 
Quincentennial  of  the  discovery  of  the 
Americas  (see  details  below). 

U.S.  institutions  should  collaborate 
with  their  foreign  partners  on  planning 
and  preparing  proposals.  U.S. 
institutions  are  also  responsible  for  the 
submission  of  proposals  which  must 
reach  USIA  no  later  than  5:00  p.m.,  EST. 
Wednesday,  January  18, 1989. 

Country  and  Discipline  Eligibility 

Because  one  of  the  program's 
purposes  is  to  strengthen  ties  between 
the  U.S.  and  many  areas  of  the  world, 
geographic  and  thematic  priorities  have 
also  been  identified. 

Africa:  Proposals  will  be  considered 
for  any  discipline(s)  in  the  Humanities, 
Social  Sciences,  Education  and 
Communications  for  all  countries  listed 
below;  however,  special  consideration 
will  be  given  to  proposals  in  any  of  the 
fields  noted  after  each  country. 
Applicants  should  focus  on  one  or  two 
specific  fields  of  interest. 

The  maximum  amount  of  each  grant  is 
$60,000. 

List  of  eligible  countries  and 
disciplines: 

Benin:  Social  Sciences. 

Botswana:  Public  Administration. 
Women's  Studies,  Theory  and  Practice 
of  Research. 

Burundi:  Project  in  any  eligible 
discipline. 

Cameroon:  Business  Management. 

Congo:  Afro-American  Studies. 
Communications,  History /Archeology. 
Law. 

Ethiopia:  Social  Sciences  with 
emphasis  on  History.  Anthropology  and 
Sociology;  Management  with  emphasis 
on  Business  Administration,  Public 
Administration  and  Economics. 
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Ghana:  Library  Science.  Business 
Administration,  Special  Eduction  and 
Science  Education. 

Kenya:  Law,  Education. 

Lesotho:  Project  in  any  eligible 
discipline. 

Liberia:  Project  in  any  eligible 
discipline. 

Mauritius:  Women's  Studies. 

Mali:  Project  in  any  eligible  discipline. 

Mozambique:  African  Studies  and 
Liguistics,  International  Relations. 
English  Language  and  Linguistics. 

Niger  Economics  with  emphasis  on 
Development  Economics. 

Nigeria:  Project  in  any  eligible 
discipline. 

Rwanda:  Management,  Education. 
Law,  Humanities. 

Senegal:  International  Relations, 
Political  and  Social  Science,  American 
Literature.  Economics.  Teacher  Training, 
Mass  Communications. 

Somalia:  Languages,  Political  Science. 
Economics.  Education,  and  Agricultural 
Education. 

South  Africa:  Law  and  Human  Rights, 
Comparative  Constitutional  Law, 
Business  Management,  English 
Language  Teaching.  Education. 

Swoz/Va/Jc/;  Humanities — Linguistics. 
Performing  Arts/Drama,  English, 
History,  Law  and  Business 
Administration. 

Tanzania:  Political  Science  and  Public 
Administration,  Development  Studies. 
Economics,  History,  Education, 
Languages  and  Linguistics,  Law. 
Literature,  Business  Administration 
including  Computer  Applications. 

Togo:  Project  in  any  eligible 
discipline. 

Uganda:  Journalism,  Economics  & 
Business.  Education. 

Zimbabwe:  Project  in  any  eligible 
discipline. 

American  Republics:  Proposals  for  the 
countries  and  fields  listed  below  will  be 
considered  in  1989.  The  maximum 
amount  of  each  grant  is  $50,000. 

List  of  eligible  countries: 

Argentina:  Economics,  History. 

Barbados:  Humanities,  Social 
Sciences,  Communications. 

Belize:  Economics,  History. 

Boliva:  Education. 

Brazil:  Law. 

Chile:  Humanities,  Social  Sciences, 
Communications. 

Colombia:  Law,  Communications. 

Dominican  Republic:  Economics. 
History. 

Ecuador:  Economics.  History. 

Guyana:  Economics,  History. 

Jamaica:  Humanities,  Social  Sciences. 
Communications. 

Mexico:  Law. 

Paraguay:  Economics,  History. 

Peru:  Economics,  History. 


Trinidad  and  Tobago:  Law. 

Uruguay:  Economics,  History. 

Venezuela:  Economics. 

East  Asia/Pacific:  Only  proposals  for 
the  following  countries  or  localities  will 
be  considered  in  1989.  Proposals  will  be 
considered  for  any  discipline(s)  in  the 
Humanities,  Social  Sciences,  Education 
and  Communications  for  all  countries 
listed  below;  however  special 
consideration  will  be  given  to  proposals 
in  any  of  the  fields  noted  after  each 
country.  The  maximum  amount  of  each 
grant  is  $60,000. 

List  of  eligible  countries  and 
provinces,  where  applicable: 

Australia:  Project  in  any  eligible 
discipline. 

New  Zealand:  Project  in  any  eligible 
discipHne. 

Singapore:  Project  in  any  eligible 
discipline. 

Thailand:  American  and/or  Thai 
Studies. 

Pacific  Islands:  Humanities. 
Secondary  Education  and/or  University 
Administration,  Planning  and  Public 
Policy. 

Papua  New  Guinea:  Project  in  any 
eligible  discipline. 

Philippines  Project  in  any  eligible 
discipline. 

China:  Constitutional  Law,  Business 
Law,  and/or  Copyright  Law.  Business 
Management  and  Foreign  Investment, 
International  Relations.  In  China  only 
the  following  provinces  are  eligible: 
Heilongjiang,  jilin,  Liaoning,  Sichuan, 
Yunan,  Guizhou,  Guangxi,  Xinjiang, 
Xizang  (Tibet),  Qinghai,  and  Gansu. 

Europe:  Proposals  will  be  considered 
for  any  discipline(s)  in  the  Social 
Sciences  or  the  Humanities.  Applicants 
should  focus  on  one  or  two  specific 
topics  of  interest.  The  maximum  amount 
of  each  grant  is  $50,000. 

List  of  eligible  countries: 

German  Democratic  Republic,  Poland, 
Spain,  Turkey.  USSR. 

Near  East/South  Asia:  Awards  will  be 
considered  for  proposals  in  any  field(s) 
in  the  Humanities.  Social  Sciences, 
Communications,  and  Education. 
Proposals  should  focus  on  one  or  two 
specific  topics  of  interest.  Provided  they 
meet  academic  review  criteria,  USIA 
will  give  special  consideration  to 
proposals  received  for  funding  of 
activities  in  the  underlined  locations 
where  there  are  not  currently  or  never 
have  been  active  USIA-sponsored 
affiliations. 

Eligible  for  grants  up  to  $50,000 
maximum  each:  Bangladesh;  Bhutan: 
Egypt;  Gaza:  India;  Israel;  Jordan: 
Mauritania;  Morocco;  Nepal;  Pakistan; 
Sri  Lanka;  Tunisia;  West  Bank;  the 
Yemen  Arab  Republic. 


Eligible  for  grants  up  to  $60,000 
maximum  each:  Algeria;  Bahrain;  Iraq; 
Kuwait;  Oman;  Qatar;  Saudi  Arabia; 
Sudan;  Syrian  Arab  Republic;  United 
Arab  Emirates. 

N.B.:  All  proposals  for  India  must  be 
accompanied  by  proof  of  approval  of  the 
proposed  program  from  the  University 
Grants  Commission  (UGC)  in  New  Delhi 
in  order  to  comply  with  USIA  technical 
review  requirements.  U.S.  institutions 
are  advised  to  contact  Indian  partner 
institutions  about  this  requirement  as 
early  as  possible,  since  UGC  meetings 
do  not  coincide  with  USIA  program 
deadline.  UGC  approval  must  be  sought 
through  the  Executive  Director.  U.S. 
Educational  Foundation  in  India.  12 
Hailey  Road.  New  Delhi,  India  110001. 
TeL  388944  through  388948.  Cable 
USEFL 

Special  Competition  for  Exchanges  To 
Commemorate  the  Quincentennial  of  the 
Discovery  of  the  Americas 

USIA  also  invites  applications  for  a 
special  competition  with  any  country  on 
faculty  teaching  and/or  research 
projects  (up  to  five  grants)  which 
commemorate  the  Quincentennial  of  the 
European  discovery  of  the  Americas. 
Proposals  should  conform  to  the  general 
guidelines  published  in  this 
announcement  with  the  following 
qualifications: 

1.  Proposals  may  be  offered  in  any 
eligible  discipline  (social  sciences, 
humanities,  education,  and 
communications). 

2.  The  proposal  must  focus  on  the 
discovery  of  the  Americas  in  1492.  the 
subsequent  colonization  of  Hispano- 
America,  Brazil  or  the  Caribbean 
countries,  or  the  European  voyages  of 
exploration  through  1521. 

3.  The  proposed  project  should  begin 
no  later  than  fall  1989  and  extend 
through  1992. 

4.  Eligible  foreign  partners  include 
appropriate  institutions  world-wide. 
Maximum  awards  for  affiliations  in  each 
geographic  area  conform  to  those  stated 
in  the  main  body  of  this  announcement. 

5.  Proposals  may  be  for  an  affiliation 
between  a  U.S.  institution  and  one 
foreign  institution  as  in  the  regular 
program,  or  with  two  foreign  institutions 
from  different  geographic  areas.  For 
example,  a  U.S.  institution  might  choose 
a  partner  in  Latin  America  and  a  partner 
in  Europe.  In  such  cases,  the  maximum 
award  would  be  $80,000. 

Requirements  for  Application — 
University  Affiliations  Program: 

I.  Eligibility:  Applications  on  behalf  of 
the  collaborating  institutions  must  be 
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submitted  by  the  U.S.  partner.  Eligible 
partner  institutions  are: 

1.  U.S. — (a)  Accredited  institutions  of 
higher  education,  including  graduate 
schools,  four-year  and  two-year  colleges 
and  universities,  and  community 
colleges;  consortia  of  universities 
(proposals  may  be  submitted  by  a 
member  institution  or  an  organization 
with  authority  to  represent  the 
consortium). 

(b)  Independent  research  institutes 
applying  jointly  with  universities 
(defined  elsewhere  in  this 
announcement). 

2.  Overseas — Recognized  degree- 
granting  institutions  of  higher  education 
and  independent  research  institutes. 

11.  Review  Process:  Proposals  will  be 
reviewed  for  technical,  academic,  and 
Agency  considerations  (defined  below). 
Proposals  which  are  technically 
ineligible  (eligibility  criteria  stated 
below)  will  not  be  forwarded  for  further 
review  by  the  academic  and  Agency 
review  committees. 

Proposals  must  be  received  by  USIA 
no  later  than  5:00p.m.  EST.  Wednesday, 
January  18,  1989. 

Upon  completion  of  the  technical 
review,  all  proposals  will  be 
acknowledged,  and  applicants  will  be 
notified  in  writing  of  the  status  of  their 
proposals.  There  will  be  a  grace  period 
to  submit  any  missing  documentation. 
Technically  eligible  proposals  will  be 
forwarded  for  academic  review. 
Proposals  recommended  by  independent 
academic  review  panels  will  be  further 
considered  by  USIA  review  committees. 
Agency  review  committees  will  evaluate 
proposals  based  on  specific  criteria 
addressing  factors  of  quality,  cost- 
effectiveness,  and  overall  geographical 
and  program  balance. 

Techncial  Review  Criteria 

To  meet  technical  requirements, 
proposals  must  be  submitted  within 
deadline;  the  proposal  package  must 
consist  of  the  original  proposal  and 
fifteen  (15)  complete  copies,  including:  A 
cover  sheet  with  names  of  both 
institutions,  name  of  foreign  country, 
U.S.  and  foreign  project  directors  and 
their  deputies,  addresses  and  telephone 
numbers  of  project  directors,  academic 
fields(s)  of  proposed  project;  proposal 
abstract  (approximately  two  double- 
spaced  pages):  narrative  (no  more  than 
fifteen  double-spaced  pages):  three- 
column  budget  (covering  international 
travel,  maintenance,  and  educational 
materials:  see  sample  below);  bio- 
sketches  of  program  participants  (no 
more  than  two  double-spaced  pages 
each);  required  letters  of  agreeenint, 
summary  of  international  linkages 
(individual  consortium  members  and 


reseach  institutes  must  meet  this 
requirement):  for  research  institutes — 
summary  of  publications. 

Proposed  projects  must  be  for  a  period 
of  two  or  three  years,  and  be  in  eligible 
geographic  and  academic  area(s).  See 
detailed  requirements  below. 

N.B.:  U.S.  institutions  are  responsible 
for  assuring  complete  understanding  of 
and  compliance  with  financial 
requirements  by  the  foreign  partner;  and 
for  obtaining  the  letter  of  commitment 
so  stating  in  the  specific  format 
described  below.  No  exceptions  will  be 
made. 

Academic  Review  Criteria 

Proposals  are  reviewed  by 
independent  academic  panels  (with 
geographic  and  discipline  expertise) 
which  make  recommendations  to  the 
Agency  based  on  the  following  criteria: 

1.  Soundness  of  proposal  indicating 
academic  quality,  as  reflected  by 
focused  goals  and  selection  of  relevant 
topics  and  activities,  a  clear  statement 
of  program  goals  and  means  to 
accomplish  the  goals,  detailed 
description  of  project  with  statement  of 
how  the  proposed  project  will  be 
implemented  and  evaluated,  etc; 

2.  Evidence  that  theme(s)  of  proposed 
project  fit  priority  field(s)  stated  in  the 
announcement; 

3.  Evidence  of  strong  mutual  benefits 
to  the  institutions  involved  in  the 
exchanges  and  a  description  of  how 
each  institution  would  benefit; 

4.  Feasibility  of  the  program  plan  as  it 
relates  to  the  stated  goals  and  selected 
topics  and  activities; 

5.  Appropriateness  of  credentials/ 
experience  of  participants  in  relation  to 
the  goals  of  the  proposed  exchange  plan 
(including  linguistic  proficiency,  where 
required); 

6.  Appropriateness  of  length  of 
exchange  visits  given  project  goals; 

7.  Evidence  of  strong  institutional 
commitment  by  participating 
institutions; 

8.  Evidence  of  input  from  foreign 
institution; 

9.  Evidence  that  the  proposed 
exchanges  are  likely  to  achieve  the 
program's  overall  goal  of  mutual 
institutional  development; 

10.  Evidence  of  mutual  advancement 
of  cultural  and  political  understanding 
of  the  countries  or  geographic  areas 
represented  in  the  partnership  through 
development  of  individual  and 
institutional  ties; 

11.  Demonstration  that  the  partnership 
is  likely  to  continue  after  the  expiration 
of  the  USIA  grant: 

12.  If  the  proposal  requests  support  for 
an  established,  active  linkage,  evidence 
that  the  University  Affiliations  funding 


would  allow  for  innovation  in  the 
exchange  relationship;  and 

Note: — Proposals  for  research  only  will  not 
be  considered. 

Agency  Review  Criteria 

USIA  reviews  only  those  proposals 
recommended  for  further  consideration 
by  academic  review  panels.  Agency 
considerations  are  based  on: 

1.  USIA  overseas  post  assessment,  in 
terms  of  mutual  need  and  feasibility; 

2.  Advancement  of  mutual  cultural 
and  political  understanding  between  the 
countries  or  geographic  areas 
represented  in  the  partnership; 

3.  Academic  quality,  reflected  in 
academic  review  panels'  comments  and 
recommendations; 

4.  Feasibility  of  program  plan; 

5.  Promise  of  long-term  impact;  and 

6.  Cost-effectiveness. 

III.  Application  Procedures: 
Applicants  must  submit  one  original  and 
fifteen  (15)  complete  copies  of  their 
proposals  to:  University  Affiliations 
Program  1989.  United  States  Information 
Agency.  301  4th  Street.  SW.,  Room  349. 
Washington,  DC  20547. 

In  order  to  be  eligible  for  review,  the 
proposal  (which  constitutes  the  program 
application)  must  include: 

1.  Cover  Sheet,  described  under 
Technical  Review  Criteria. 

2.  Summary  document,  a  typed  project 
abstract,  approximately  two  double- 
spaced  pages. 

3.  Narrative,  total  text  not  to  exceed 
fifteen  typed,  double-spaced  pages, 
including: 

a.  A  brief  (two-page)  description  of 
the  participating  institutions  and 
participating  departments; 

b.  A  detailed  description  of  the 
proposed  affiliation  program  including 
but  not  limited  to:  Names  and 
qualifications  of  designated  project 
directors;  roster  of  program  participants 
for  both  institutions  (for  the  duration  of 
the  proposed  project),  their 
qualifications,  including  language  skills: 
a  statement  of  need  for  the  proposed 
project  (reflecting  international,  national 
and  institutional  considerations);  a 
detailed,  specific  description  of 
proposed  activities,  including  when, 
where,  and  how  they  will  occur, 
individuals  who  will  carry  out  activities, 
departments  involved;  and  the 
anticipated  benefits  of  the  program  to 
participating  institutions.  A  plan  for 
institutional  evaluation  of  the  program 
must  also  be  included. 

4.  A  detailed,  three-column  budget 
(see  sample  below)  outlining  specific 
expenditures  and  source(s)  from  which 
funds  are  anticipated.  The  only  eligible 
budget  items  are: 
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a.  International  airfare  travel  costs  for 
participants  (travel  must  be  on  U.S.  air 
carriers  where  available); 

b.  Compensation  (supplements  to 
salary  and/or  benefits)  or  modest  per 
diem  may  be  requested  for  such  specific 
items  as  housing,  food  and  other 
maintenance  items  while  in  exchange 
status.  Participating  universities  will  be 
expected  to  continue  full  salary  and 
benefits  for  their  own  faculty.  The 
maximum  amount  that  may  be 
requested  for  compensation 
supplements/per  diem  may  not  exceed 
the  rates  set  by  the  U.S.  Department  of 
State  for  overseas  locations  and  the 
Ceneal  Services  Administration  (GSA) 
per  diem  allowances  for  U.S.  localities. 
The  USIA  ofHcers  listed  in  this 
announcement  will  supply  these  rates 
upon  request 

The  maximum  rates  described  above 
are  legal  limitations  only.  Institutions 
are  encouraged,  in  planning  their 
budgets,  to  set  temporary  living 
allowances  at  a  lower  level  which  can 
be  more  easily  maintained  after  the 
period  of  USIA  funding.  U.S.  institutions 
are  reminded  that  in  certain  cases, 
restrictions  may  be  placed  on  the  export 
of  salary  in  other  currencies. 

c.  Cost  of  educational  materials  (for 
overseas  use)  up  to  $1,500  during  the  life 
of  the  grant. 

Required  format  for  budget: 

All  proposed  expenditures  should  be 
individually  listed  (for  the  duration  of 
the  proposed  project),  using  the  format 
below.  Each  request  for  travel  should 
specify  round  trip  cost  and  destination 
for  each  p€U-ticipant  per  fiscal  year.  Each 
maintenance  request  should  specify 
locality  (city),  daily  rate,  and  duration  of 
stay  for  each  participant  [not  to  exceed 
published  Federal  government  rates]  per 
fiscal  year.  Costs  for  educational 
materials  should  not  exceed  $1,500  for 
the  duration  of  the  grant.  Direct  costs, 
in-kind  or  cash  contributions,  and 
applicable  overhead  costs  absorbed  by 
each  institution  should  be  included, 
along  with  regular  salary  and  benefits, 
under  the  column  of  contributions  for 
each  partner: 
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Year  1 

International  travel 

Maintenance  costs .... 
Salary  and  benefits... 
Educational  materials 
Direct  or  overtiead 
costs  (waived) 

Year  2 

International  travel 

Mainter^nce  costs .... 


USIA 


SX 
SX 
n/a 
SX 

n/a 


$x 

$x 


U.S. 
Inst. 


SX 

SX 

SX 
SX 

SX 


SX 

SX 


For- 
eign 
Inst 


SX 
SX 
SX 
SX 

SX 


SX 
SX 


USIA 

U.S. 
Inst. 

For- 
Inst 

Salary  and  t)ene<iti 

n/a 
SX 

n/a 

SX 

SX 

n/a 

SX 

n/a 

SX 

SX 

SX 

SX 
SX 
SX 
SX 

$x 

SX 

SX 

SX 
SX 

Educational  materials 

Direct  or  overfiead 
costs  (waived) 

Year  3 

International  travel 

Maintenance  costs 

SX 

Salary  and  t)enefit8 

Educational  materials 

Direct  or  overfiead 
costs  (waived) 

SX 
SX 

SX 

Totals 

SX 

SX 

SX 

Ineligible  Budget  Items  for  USIA  grant 
support- 

a.  Institutional  overhead,  including 
postage,  telephone  or  telex  expenses; 

b.  Administrative  expenses  incurred 
in  connection  with  the  affiliation; 

c.  Expenses  for  student  exchanges; 

d.  Domestic  travel  in  host  country, 
e.g..  conference  attendance,  travel  to 
other  institutions; 

e.  Costs  for  dependents; 

f.  Conference,  seminar  or  publication 
costs; 

g.  Insurance  coverage; 

h.  Any  costs  for  non-U.S.  citizens  or 
nationals  from  the  U.S.  institution,  or 
non-citizens  or  non-nationals  of  the 
overseas  host  country  or  locality. 

5.  Appendices,  which  should  be  kept 
to  a  minimum,  must  include: 

a.  Bio-sketches  of  professional 
accomplishments  of  potential  U.S.  and 
foreign  participants,  not  to  exceed  two 
pages  in  length  each,  clearly  indicating 
the  level  of  language  skills,  overseas 
experience,  knowledge  of  the 
prospective  partner  country  or  area  as 
demonstrated  through  courses  taught, 
relevant  scholarly  and  non-scholarly 
travel,  citizenship,  publications, 
research/teaching  activities,  and 
professional  accomplishments  in  field  of 
specialization.  Lengthy  academic  vitae 
should  not  be  submitted. 

b.  Documentation  of  institutional 
support  for  the  proposed  affiliation, 
including  a  signed  letter  of  endorsement 
from  the  U.S.  institution's  (or  consortium 
members')  president,  vice-president, 
chancellor  or  provost,  director,  (for 
research  institute),  as  well  as  a  signed 
letter  of  endorsement  from  the  president 
(or  equivalent)  of  the  non-U.S. 
institution.  Both  letters  must  specifically 
refer  to  the  1989  University  Affiliations 
Program  and  commit  participating 
institutions  to  maintaining  their 
exchange  participants  on  fully  salary 
and  benefits  during  the  exchange. 

N.B.:  A  general  letter  or  agreement 
between  the  two  institutions  without 
reference  to  this  specific  program  and  its 


financial  requirements  will  not  fulfill 
this  requirement. 

c.  A  brief  summary  of  past  and 
present  linkages  at  both  partner 
institutions. 

(U.S.  institutions  are  reminded  that  in  certain 
areas,  host  government  clearance/approval 
must  he  obtained  before  any  exchange 
program  of  this  type  may  be  carried  out.  It  is 
the  responsibility  of  the  foreign  institutions  to 
seek  such  approval.) 

6.  Deadline:  Complete  proposal 
packages  must  be  received  by  USIA  no 
later  than  Wednesday,  January  18, 1989, 
5:00  p.m.  EST. 

Applicants  are  responsible  for  the 
submission  of  complete  applications.  All 
required  items  should  be  received  by 
deadline. 

7.  Notification:  Successful  applicants 
will  be  notified  on  or  about  June  16, 
1989.  Funded  proposals  will  be  subject 
to  periodic  reporting  and  evaluation 
requirements. 

Inquiries:  For  questions  concerning 
programming  and  budget,  please 
contact: 

Africa 

Dr.  Ellen  Berelson  (E/AEA),  Academic 
Exchanges  Division,  Africa  Branch, 
(202)  485-7355 

American  Repubhcs 

Ms.  Paula  Durbin  (E/AEL),  Academic 
Exchanges  Division,  American 
Republics  Branch,  (202)  485-7365 

East  Asia  and  the  Pacific 

Mr.  Wayne  Peterson  (E/AEF).  Academic 
Exchanges  Division.  East  Asia/Pacific 
Branch.  (202)  485-7402 

Europe 

Ms.  Pamela  Smith  (E/AEE).  Academic 
Exchanges  Division.  Europe  Branch. 
(202)  485-7420 

Near  East/South  Asia 

Mr.  Michael  Graham  (E/AEN). 
Academic  Exchanges  Division.  Near 
East/South  Asia  Branch  (202)  485- 
7368 

Quincentennial  Competition:  Contact 
the  relevant  Academic  Exchanges 
Branch  or  Branches. 

General  Inquiries:  Dr.  Winnie  D. 
Emoungu  Coordinator.  University 
Affiliations  Program  Office  of 
Academic  Programs  (202)  485-8489 
Dated:  August  5. 1988. 

Mark  Blitz. 

Associate  Director. 

[FR  Doc.  88-18118  Filed  8-10-88;  8;45  am) 
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contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of   Federal   Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued   as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Availability  of  the  Draft  Environmental 
Impact  Statement  on  the  Proposed 
Area  B  Expansion  of  the  Big  Sky  Mine, 
Rosebud  County,  Montana  (Federal 
Coal  Lease  M-1S965) 

Correction 

In  notice  document  88-17358  beginning 
on  page  29091  in  the  issue  of  Tuesday, 


August  2. 1988,  make  the  following 
correction: 

On  page  29092,  in  the  first  column,  in 
the  seventh  line,  "11020"  should  read 
"1020". 

BILLING  CODE  1SOS-01-0 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  Part  801 

Voting  Rights  Program 

Correction 

In  rule  document  88-18026  beginning 
on  page  29894  in  the  issue  of  Tuesday, 
August  9, 1988  make  the  following 
correction: 

§801.202    [Corrected] 

Appendix  A — [Corrected] 

On  page  29895,  in  the  second  column, 
in  §  801.202.  Appendix  A,  in  the  fifth 


line,  "Bruce  Motel"  should  read  "Buice 
Motel". 
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Part  II 


Department  of 
Agriculture 

Farmers  Home  Administration 

7  CFR  Part  1945 

Disaster  Assistance  and  Emergency  Loan 
Policies,  Procedures  and  Authorizations; 
Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Fanners  Home  Administration 

7  CFR  Part  1945 

Disaster  Assistance  and  Emergency 
Loan  Policies,  Procedures  and 
Authorizations 

AGENCY:  Farmers  Home  Administration, 

USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  adopts  a 
portion  of  its  proposed  rule  which  was 
published  on  January  15, 1987  (52  PR 
1706).  This  action  is  being  taken  to 
provide  up  to  date  procedures  for 
processing  disaster  designations  and 
emergency  (EM)  loans.  This  action  is 
needed  to  enable  FmHA  to  clarify  its 
EM  loan  regulations  and  provide  certain 
administrative  guidelines  to  fully 
comply  with  the  provisions  of  existing 
laws  and  regulations.  The  intended 
effect  is  to  facilitate  this  action  to 
prevent  untimely  delay  in  providing  EM 
disaster  loan  assistance  to  eligible 
family  farmers  in  disaster  areas 
declared  by  the  President  or  designated 
by  the  Secretary  of  Agriculture. 
EFFECTIVE  DATE:  August  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  J.  Hertzler.  Jr.,  Assistant 
Administrator,  Farmer  Programs, 
Farmers  Home  Administration,  USDA, 
Room  5019,  Washington,  DC  20250, 
Telephone:  (202)  447-4671. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1,  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  non-major  because 
there  is  no  substantial  change  from 
practices  under  existing  rules  that  would 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more.  There  is  no  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies  or 
geographical  region  or  significant 
ad-.erse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  in  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 


in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Discussion  of  the  Comments 

On  January  15, 1987,  FmHA  published 
in  the  Federal  Register  (52  FR  1706)  a 
proposed  rule  giving  interested  parties 
until  February  17, 1987,  to  submit 
comments.  On  February  18, 1987,  FmHA 
published  a  proposed  rule  in  the  Federal 
Register  (52  FR  4913),  extending  the 
comment  period  to  March  19, 1987,  upon 
requests  from  the  public.  In  response  to 
the  proposed  rule  168  comments  were 
received  from  individuals,  FmHA 
employees,  special-interest  groups. 
United  States  Congressmen  and  State 
government  officials.  Fifty-eight  of  the 
comments  were  copies  of  very  similar 
letters.  Some  of  the  letters  covered  a 
broad  range  of  subjects.  Generally,  the 
comments  addressed  the  general  subject 
matter  rather  than  a  specific  part  of  a 
regulation.  Therefore,  we  will  discuss  all 
of  the  comments  which  are  related  to 
various  subjects  of  this  final  rule  action 
as  follows: 

1.  Require  a  positive  cash  flow  and 
provide  guidance  for  determining  family 
living  expenses  and  a  reserve  for  risk 
and  uncertainties. 

The  proposed  rule  added  the  term 
"positive  cash  flow"  with  the 
requirement  of  a  reserve  for  taxes, 
meeting  scheduled  payments  on  all 
debts,  open  accounts  carryover  debts, 
and  a  reserve  for  major  repair  costs. 

The  comments  expressed  concern 
over  these  added  requirements:  the 
proposed  requirements  were  vague  and 
require  clarification  regarding  what 
were  major  repairs,  reasonable  standard 
of  living,  and  essential  capital  purchases 
or  improvements;  does  the  proposal 
require  a  reserve  for  payment  of  next 
year's  taxes?;  FmHA  borrowers  are  not 
in  a  strong  enough  financial  position  to 
maintain  such  reserves;  capital  reserves 
based  on  depreciation  are  not  feasible 
for  FmHA  borrowers;  and  if  borrowers 
could  meet  these  additional 
requirements,  they  would  not  need 
FmHA  credit. 

In  view  of  the  comments,  we  have 
amended  the  proposed  rule  to  require  a 
feasible  plan,  rather  than  a  positive  cash 
flow,  as  defined  in  §  1924.57(c)(5)  of 
Subpart  B  of  Part  1924  of  this  chapter. 
Unlike  a  positive  cash  flow,  a  feasible 
plan  shows  the  borrower's  ability  to  (a) 
pay  farm  operating  expenses  and  taxes 
due  during  the  crop  year;  (b)  meet 
scheduled  payments  on  all  debts, 
including  open  accounts  and  carryover 
debts;  (c)  provide  for  risk  and 
uncertainties  associated  with  the 
farming  operation;  and  (d)  provide  living 


expenses  for  the  farm  family  or  wages 
for  an  entity-type  farm  operator.  This 
amendment  is  adopted  here  to  provide 
uniformity  in  the  FmHA  Farmer  Program 
regulations. 

We  believe  these  amendments 
address  the  major  concerns  of  the 
comments  on  this  subject. 

2.  Add  more  guidance  on  what  is  a 
nonfarm  enterprise. 

This  action  would  further  clarify 
which  enterprises  are  classified  as 
nonfarm  enterprises. 

One  comment  was  received  on  this 
subject.  The  comment  suggested  that  the 
nonfarm  enterprise  should  be  located  on 
the  farm  or  adjacent  to  the  farm  or  be 
closely  associated  with  the  farming 
operation.  Many  nonfarm  enterprises 
need  a  location  that  is  readily  accessible 
to  the  consumer.  Often  this  needs  to  be 
at  a  location  other  than  the  farm  if  it  is 
to  be  successful.  Therefore,  FmHA 
adopts  the  proposed  amendment. 

3.  Clarify  the  EM  disaster  designation 
procedure. 

The  major  concern  of  the  comments 
received  on  this  subject  was  that  a 
disaster  is  determined  on  a  county-wide 
basis  rather  than  on  an  individual  farm- 
by-farm  basis.  This  is  not  true.  The 
regulations  in  §  1945.6{c)(3)(iii)(C) 
provide  that  the  Secretary  has  discretion 
to  find  that  a  natural  disaster  has 
occurred  in  a  county  when  as  few  as  a 
single  farmer  has  suffered  a  severe 
production  loss  from  a  disaster. 
Therefore,  FmHA  does  not  believe  any 
change  to  the  proposed  amendment  is 
needed  on  this  subject.  The  Federal 
Emergency  Management  Agency 
(FEMA)  and  the  Small  Business 
Administration  (SBA)  pointed  out 
several  discrepancies  and 
inconsistencies  in  the  regulations  as 
related  to  their  agencies  and  FmHA. 
After  direct  consultation  with  these 
agencies,  the  proposed  rule  was 
amended  to  correct  these  discrepancies 
and  inconsistencies  in  the  final  rule. 

4.  Require  financial  information  from 
all  members  of  an  entity  and  delete  the 
references  to  principal  members. 

Presently  only  principal  members  are 
required  to  submit  financial  information. 
A  principal  member  is  identified  as 
having  either  a  ten  percent  interest  or 
more  or  twenty  percent  interest  or  more 
in  the  business,  depending  on  the  type  of 
loan  program. 

The  proposed  rule  required  all 
members  of  an  entity  to  pledge  all  their 
assets  for  the  FmHA  loan.  Also,  the 
proposed  rule  for  EM  loans  required  the 
sale  of  non-essential  assets  and  that  all 
members  of  an  entity  derive  more  than 
50  percent  of  their  total  income  from  the 
farming  operation.  The  comments 
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received  strongly  objected  to  these 
requirements.  In  consideration  of  the 
comments,  we  have  dropped  the 
requirement  of  pledging  all  assets  and 
the  50  percent  requirement  regarding 
farm  income  in  this  final  rule.  However, 
to  strengthen  the  test  for  credit,  we  will 
require  financial  information  from  all 
members  of  the  entity  as  prescribed  in 
Subpart  A  of  Part  1910  of  this  chapter. 

5.  Clarify  calculations  for  EM  actual 
loss  loans,  and  prevent  duplication  of 
benefits  from  other  agencies. 

These  revisions  are  intended  to  clarify 
the  calculations  for  EM  actual  loss  loans 
under  FmHA  Instruction  1945-D  and  to 
prevent  duplication  of  disaster  benefits 
from  other  Government  agencies,  such 
as  the  Small  Business  Administration 
(SBA). 

As  discussed  in  item  number  three 
above,  FEMA  and  SBA  pointed  out 
several  discrepancies  and 
inconsistencies  as  related  to  their 
agencies  and  FmHA.  These  items  are 
being  corrected  in  this  final  rule.  One 
comment  suggested  that  when  the 
normal  year's  production  is  calculated, 
all  the  years  that  were  classified  as 
disaster  years  should  be  eliminated  from 
the  calculation  rather  than  just  one  year 
out  of  five.  The  comment  indicated  that 
their  area  had  disasters  for  three  of  the 
last  five  years  for  peaches.  We  believe 
this  is  an  indication  that  it  is  a  high  risk 
crop  and  that  the  disaster  years  are  the 
norm  for  the  area  and  that  optimum 
yields  should  not  be  used.  Therefore,  we 
are  not  adopting  this  suggestion. 

The  program/activity  of  this  action  is 
listed  in  the  catalog  of  Federal  Domestic 
Assistance  under  No.  10.404. 

For  the  reasons  set  forth  in  the  final 
rule  related  to  notice  7  CFR  Part  3015, 
Subpart  V,  48  FR  29115,  June  24, 1983, 
this  program/activity  is  excluded  from 
the  Scope  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  the  State  and  local 
officials. 

The  significant  changes  are  as 
follows: 

PART  1945— EMERGENCY 

Subpart  A — Disaster  Assistance — 
General 

In  addition  to  the  revisions  of  the 
proposed  rule  covered  in  item  3  under 
the  discussion  of  comments,  this 
regulation  has  been  revised  to  cite  new 
definitions  of  "Major  Disaster"  and 
"Presidential  Emergency"  declarations, 
provide  guidelines  for  preventing 
duplication  of  benefits  to  EM  borrowers 
by  SBA  and  FmHA,  and  make  editorial 
changes  for  clarification.  A  summary  of 
the  changes  are  as  follows: 


Section  1945.2  has  been  partially 
revised  to  clarify  the  purpose  for  which 
EM  loans  will  be  made  available  to 
eligible  farmers  suffering  the  effects  of 
disasters. 

Section  1945.5  has  been  made 
partially  revised  to  add  FAG — "Food 
and  Agriculture  Council";  change  CEB 
(USDA  County  Emergency  Board)  and 
SEB  (USDA  State  Emergency  Board)  to 
LFAC  (Local  Food  and  Agriculture 
Council)  and  SFAC  (State  Food  and 
Agriculture  Council),  respectively;  and 
change  SRS  to  NASS— "State  Statistical 
Office  of  the  USDA  National 
Agricultural  Statistics  Service." 

Section  1945.6  has  been  partially 
revised  to  redefine  "farmers."  "Major 
disaster"  and  "Presidential  emergency"; 
and  to  include  definitions  of  "Primary 
county."  "contiguous  county"  and 
"Disaster  area(s)";  and  to  make  editorial 
changes  to  the  definitions  of  "Normal 
year's  dollar  value"  and  "Termination 
date." 

Section  1945.18  has  been  partially 
revised  to  reflect  the  USDA  Food  and 
Agriculture  Councils  and  their  functions 
in  the  disaster  designation  process, 
show  that  ASCS  State  Executive 
Directors  serve  as  the  Vice  Chairpersons 
for  Emergency  Programs  of  the  SFACs. 
and  to  make  reference  to  FEMA's 
"disaster  application  centers"  rather 
than  "disaster  assistance  centers." 

Section  1945.19  has  been  partially 
revised  to  clarify  how  physical  loss 
loans  are  made  available  by  the  FmHA 
Administrator,  and  to  make  proper 
references  to  the  LFACs,  SFACs  and  the 
SFAC  "Vice"  Chairpersons,  Emergency 
Programs,  as  the  sources  for  assessing 
and  reporting  a  potential  natural 
disaster{s). 

Section  1945.20  (a)(2)(iii)  has  been 
revised  to  require  the  FmHA  State 
Director  to  coordinate  the  issuance  of  all 
public  announcements  on  Presidential 
disaster  declarations  with  FEMA's 
Public  Information  Officer;  paragraph 
(b)(2)(i)  to  make  reference  to  SFAC 
"Vice"  Chairperson;  and  paragraph 
(b)(2)(iii)  has  been  revised  to  require  the 
State  Director  to  provide  a  list  of 
agricultural  commodities  produced  in 
the  State,  giving  average  yearly  prices 
for  three  years  preceding  the  disaster, 
and  county  average  yields  for  five  years 
preceding  the  disaster:  and  proper 
reference  is  made  to  NASS  instead  of 
SRS. 

Section  1945.21  (b)(5)  has  been  revised 
to  show  the  weekly  reporting 
requirements  of  County  Supervisors  to 
the  FmHA  State  Director  and  to  FEMA 
when  408  grants  are  made  available  to 
victims  suffering  damages  and  losses  to 
housing  and  personal  property  in 
Presidential  major  disaster  areas. 


Section  1945.25  has  been  revised  to 
show  proper  references  to  the  SFAC 
"Vice"  Chairperson(s)  and  FEMA's 
disaster  "application"  center(s);  and  to 
show  that  FmHA's  "Report  of 
Emergency  Loans  Made  Pertaining  to 
Disasters"  will  be  provided  quarterly  to 
FEMA's  National  Office  by  the  FmHA 
National  Office. 

Section  1945.26  has  been  partially 
revised  to  provide  guidelines  to  prevent 
the  duplication  of  FmHA  and  SBA 
disaster  loan  benefits;  and  to  specify 
weekly  rather  than  daily  reporting  to 
FEMA  of  EM  applications  received  in 
Presidential  disaster  areas;  and  to 
submit  to  FEMA  a  copy  of  the  final 
(rather  than  each)  action  taken  on  the 
EM  applications.  The  reference  to  the 
SBA  Administrator  is  corrected  to  show 
the  Secretary  of  Agriculture  or  Fml  lA 
Administrator. 

Section  1945.28  has  been  added 
setting  forth  the  relationship  between 
ASCS  and  P'mHA  under  their  respective 
disaster  programs. 

Subpart  D — Emergency  Loan  Policies, 
Procedures  and  Authorizations 

Some  of  the  revisions  to  the  proposed 
rule  are  covered  in  items  3  and  5  in  the 
discussion  of  comments.  Part  of  the 
introductory  paragraph  for  §  1945.162 
was  inadvertently  dropped  in  the 
proposed  rule  and  is  added  in  this  final 
rule.  This  is  a  provision  of  the  Food 
Security  Act  of  1985  for  controlled 
substances.  The  proposed  rule  for 
§  1945.163  (b)(6)(i)  through  (v)  was 
revised  in  the  final  rule  published  in  the 
Federal  Register  on  June  1, 1987.  This 
revision  was  in  regard  to  replacement 
costs  for  EM  loan  physical  losses.  The 
proposed  rule  for  §  1945.184  is  deleted 
from  this  final  rule  because  it  has  been 
determined  not  to  be  in  the  best  interest 
of  the  Government  to  make  EM  loans  to 
FmHA  employees.  A  summary  of  the 
revisions  are  as  follows: 

This  regulation  has  been  revised  to 
remove  certain  provisions  which  are 
now  obsolete,  make  editorial  changes 
and  clarify  EM  loan  security 
requirements.  This  revised  instruction 
includes  changes  for  calculating  quality 
production  losses,  household  content 
losses,  losses  to  livestock  operations, 
and  physical  losses  to  growing  crops.  It 
also  provides  examples  on  how  to 
calculate  losses  for  informative 
purposes. 

Section  1945.154  has  been  partially 
revised  to  include  definitions  for  farm 
and  home  plan,  household  contents, 
feasible  plan,  and  irregular  payment; 
make  cross  reference  to  §  1924.57  (c)(5) 
of  Subpart  B  of  Part  1924  of  this  chapter 
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for  definition  of  a  feasible  plan;  delete 
definitions  of  fanner  and  principal 
members,  stockholders,  partners  and 
joint  operators;  revise  definitions  of 
borrower,  established  farmer,  farm, 
farming  enterprise,  nonfarm  enterprise, 
partnership,  physical  loss,  and 
production  loss;  and  to  change  the 
abbreviation  "EFP"  to  the  correct 
abbreviation  of  "EFAP" — Emergency 
Feed  Assistance  Program. 

Section  1945.155  has  been  revised  to 
delete  reference  to  an  obsolete 
Memorandum  of  Understanding 
between  SBA  and  FmHA. 

Section  1945.156  has  been  partially 
revised  to  delete  references  to  principals 
of  entity  applicants  and  estabUshes  uses 
of  monies  from  sale  of  non-essential 
assets. 

Section  1945.161  has  been  partially 
revised  to  make  editorial  changes,  and 
to  delete  references  to  principals  of 
entity  applicants  and  the  enumerated 
information  required  from  entity 
applicants  and  members  of  entity 
applicants. 

Section  1945.162  has  been  partially 
revised  to  delete  "principal"  and  clarify 
Jhe  eligibility  requirements  for  an 

stablished  farmer"  in  paragraph  (c), 
change  paragraph  (g)  to  coincide  with 
the  training  and  experience 
requirements  of  other  farm  loan 
regulations,  correct  the  cross-reference 
of  the  defmition  of  a  "family  farm"  in 
paragraph  (i),  make  editorial  changes  in 
paragraph  [1],  and  to  add  paragraph  (m). 

Section  1945.163  has  been  partially 
revised  to  clarify  and  renumber 
paragraphs  (a)(1)  (i)  through  (v)  to  (a)(1) 
(i)  through  (iv)  to  set  forth  the  sources  of 
production  records  which  may  be  used 
in  sequential  order  to  calculate  the 
applicant's  normal  yields;  provide 
guidelines  and  examples  on  calculation 
of  production  losses  in  paragraph  (a)(2); 
provide  guidelines  and  examples  for 
calculation  of  replacement  cost  to 
essential  machinery,  equipment  and 
buildings  in  paragraphs  (b)(5).  (7)  and 
(8);  allow  applicants  with  dwelling 
losses  only  the  option  to  apply  for  either 
an  EM  loan  or  SBA  disaster  housing 
loans  in  paragraph  (b)(14);  provide 
guidelines  for  determining  household 
content  losses  in  paragraph  (c);  and 
editorial  changes  are  made  in 
paragraphs  (d)  and  (e). 

Section  1945.166  has  been  partially 
revised  to  clarify  paragraph  (a)(2)  and  to 
reduce  and  clarify  the  number  of 
purposes  for  which  EM  funds  may  be 
used  in  paragraphs  (b)  and  (c). 

Section  1945.167  has  been  partially 
revised  to  add  paragraphs  (b).  (j)  and  (k) 
and  renumber  the  existing  paragraphs 
accordingly.  Paragraph  (b)  is  added  to 
show  that  priority  will  be  given  to  the 


use  of  EM  loan  funds  to  meet  the  credit 
needs  of  FO,  OL  and  SW  farm  loan 
applicants;  paragraph  (f)  is  revised  to 
reduce  the  period  from  2  years  to  1  year  ■ 
for  requiring  a  new  appraisal; 
paragraphs  (j)  and  (k)  are  added  to 
provide  guidelines  on  how  to  handle 
applicants  previously  indebted  to 
FmHA,  and  to  preclude  the  making  of 
EM  loans  on  highly  erodible  land  and 
wetland. 

Section  1945.168  has  been  partially 
revised  in  paragraph  (b)  to  stipulate  the 
maximum  repayment  terms  for  EM  loans 
based  on  production  and  physical 
losses;  to  clarify  the  terms  of  EM  loans 
advanced  for  crop  and  livestock 
production  in  paragraphs  (b)(1)  (ii)  and 
(iii);  to  delete  paragraph  (b)(3);  and  to 
correct  a  Une  omission  in  paragraph  (d). 

Section  1945.169  has  been  partially 
revised  to  delete  paragraph  (a)(3)  and  to 
add  a  new  paragraph  (a)(3)  to  allow  a 
junior  lien  on  collateral  which  secures  a 
guaranteed  FmHA  loan(8)  when  an  EM 
loan  is  being  made  to  an  indebted 
FmHA  borrower  paragraph  (b)  is 
revised  to  show  the  parties  responsible 
for  signing  the  promissory  note  when  an 
EM  loan  is  made  to  an  individual  or 
entity;  a  new  paragraph  (i)  is  added  to 
prescribe  the  type  of  security  required 
when  EM  loans  are  made  for  personal 
household  contents;  and  the  remaining 
paragraphs  are  renumbered  in  sequence 
with  some  editorial  changes.  Paragraph 
(n)  is  revised  to  show  that  crop 
insurance  is  optional  and  not  a 
requirement  for  an  EM  loan(s). 

Section  1945.173  (b){l)(ii)  has  been 
partially  revised  to  delete  references  to 
continue,  through  providing  additional 
EM  loans,  with  borrowers  who  have 
defaulted  on  loan  agreements  by 
allowing  flood  or  mudslide  insurance  to 
lapse  and  have  had  new  flood  or 
mudslide  losses. 

Section  1945.180  has  been  revised  to 
delete  paragraphs  (a)  and  (b)  and  to 
show  in  the  introductory  paragraph  a 
cross-reference  to  §  1910.4(f)  of  Subpart 
A  of  Part  1910,  as  the  procedures  to 
follow  in  timely  processing  of  EM 
applications  and  County  Committee 
actions. 

Section  1945.183  has  been  partially 
revised  in  paragraph  (a)  to  clarify 
FmHA's  relationship  with  SBA  in 
handling  EM  applications  for  disaster 
housing  purposes,  and  allow  weekly 
instead  of  daily  reports  to  SBA  on  all 
such  EM  apphcations  received,  followed 
with  a  copy  of  the  final  action  taken  on 
the  applications,  so  as  to  prevent  a 
duplication  of  benefits;  and  make 
certain  editorial  changes;  paragraph  (b) 
is  revised  to  further  define  the 
administrative  actions  to  be  taken 
before  approving  an  EM  loan(s];  and 


paragraphs  (c),  (d)  and  (e)  are  revised  to 
make  editorial  changes  and  to  show  the 
process  by  which  County  Supervisors 
will  report  rejected  applicants  for  EM 
disaster  housing  assistance  to  FEMA. 

List  of  Subjects  in  7  CFR  Part  1945 

Agriculture,  Disaster  assistance. 
Intergovernmental  relations,  Loan 
programs — Agriculture. 

Accordingly,  Chapter  XVIU,  Title  7, 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  1945— EMERGENCY 

1.  The  authority  citation  for  Part  1945 
is  added  to  read  as  follows  and  the 
authority  citations  throughout  Part  1945 
are  removed. 

Authority:  7  U.S.C.  1989.  42  U.S.C.  1480.  5 
use.  301.  7  CFR  2.23.  7  CFR  2.70. 

2.  Subpart  A  is  revised  to  read  as 
follows: 

Sutipart  A— Oisastsr  Asalstanoe— Genaral 

Sec. 

1945.1  [Reserved] 

1945.2  Purpose. 
1945.3-1945.4    (Reserved) 

1945.5  Abbreviations. 

1945.6  Definitions. 
1945.7-1945.17    (Reserved) 

1945.18  United  States  Department  of 
Agriculture  (USDA)  Food  and 
Agriculture  Council  (FAC). 

1945.19  Reporting  potential  natural  disasters 
and  initial  actions. 

1945.20  Making  EM  loans  available. 

1945.21  Reporting  and  coordination 
requirements. 

1945.22-1945.24     (Reserved) 

1945.25  Relationship  between  FmHA  and 
FEMA. 

1945.26  Relationship  between  FmHA  and 
SBA. 

1945.27  Relationship  between  FCIC  and 
FmHA. 

1945.28  Relationship  between  ASCS  and 
FmHA. 

1945.29  (Reserved) 

1945.30  FmHA  Emergency  Loan  Support 
Teams  (ELST). 

1945.31  FmHA  Emergency  Loan  Assessment 
Teams  (ELAT). 

1945.32-1945.34     (Reserved) 
1945.35    Special  EM  loan  training. 
1945.36-1945.44    (Reserved) 
1945.45    Public  information  function. 
1945.46-1945.50     [Reserved) 

Subpart  A— Disaster  Assistance- 
General 

§  1945.1    [Reserved] 

§1945.2    Purpose. 

This  subpart  describes  and  explains 
the  types  of  incidents  which  can  result 
in  an  area  being  determined  a  disaster 
area,  thereby  making  qualified  farmers 
in  such  areas  eligible  for  Farmers  Home 
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Administration  (FmHA)  Emergency 
(EM)  loans.  With  respect  to  natural 
disasters,  it  sets  forth  the  responsibility 
of  the  Secretary  of  Agriculture;  the 
factors  used  in  making  a  natural  disaster 
determination;  the  relationship  between 
FmHA  and  the  Federal  Emergency 
Management  Agency  (FEMA);  the 
method  for  establishing  and  using 
Emergency  Loan  Support  Teams  (ELST) 
and  Emergency  Loan  Assessment  Teams 
(ELAT);  the  training  of  FmHA  personnel; 
and  disaster  related  public  information 
functions.  The  natural  disaster 
determinations/notifications  made 
under  this  subpart  do  not  apply  to  any 
program  other  than  the  FmHA  EM  loan 
program.  FmHA's  policy  is  to  make  EM 
loans  to  any  otherwise  quaUfied 
applicant  without  regard  to  race,  color, 
religion,  sex,  national  origin,  marital 
status,  age,  or  physical/mental  handicap 
(provided  the  applicant  can  execute  a 
legal  contract)  as  provided  by  law. 

f§  1945.3-1945.4    [Reserved] 

§1945.5    Abbreviations. 

The  following  abbreviations  are  used 
in  this  subpart. 

(a)  ASCS— Agricultural  Stabilization 
and  Conservation  Service. 

(b)  DAR — Damage  Assessment 
Report. 

(c)  ELAT — Emergency  Loan 
Assessment  Team. 

(d)  ELST — Emergency  Loan  Support 
Team. 

(e)  EM — Emergency. 

(f)  EOH— USDA  Emergency 
Operations  Handbook. 

(g)  FAC — Food  and  Agriculture 
Council. 

(h)  FCIC — Federal  Crop  Insurance 
Corporation. 

(i)  FCO— Federal  Coordinating 
Officer. 

(j)  FEMA — Federal  Emergency 
Management  Agency. 

(k)  FmHA — Farmers  Home 
Administration. 

(1)  LFAC — Local  Food  and  Agriculture 
Council. 

(m)  NASS— State  Statistical  Office  of 
the  USDA  National  Agricultural 
Statistics  Service. 

(n)  OMB — Office  of  Management  and 
Budget. 

(o)  SBA — Small  Business 
Administration. 

(p)  SFAC— USDA  State  Food  and 
Agriculture  Council. 

(q)  USDA— United  States  Department 
of  Agriculture. 

§1945.6    Definitions. 

The  following  definitions  are 
applicable  to  this  subpart: 

(a)  Applicant.  The  person  or  entity 
carrying  on  the  farming  operation  at  the 


time  of  the  disaster  and  requesting  EM 
loan  assistance  from  FmHA. 

(b)  County.  A  local  administrative 
subdivision  of  a  State  or  a  similar 
political  subdivision  of  the  United 
States. 

(1)  Primary  county.  A  county 
determined  to  be  a  disaster  area. 

(2)  Contiguous  county.  A  county  that 
touches  a  primary  county  at  any  point. 

(c)  Disaster.  A  natural  disaster,  as 
determined  by  the  Secretary  of 
Agriculture  or  the  FmHA  Administrator, 
or  a  major  disaster  or  emergency 
declared  by  the  President. 

(1)  Major  disaster.  Any  hurricane, 
tornado,  storm,  flood,  high  water,  wind- 
driven  water,  tidal  wave,  tsunami, 
earthquake,  volcanic  eruption,  landslide, 
mudslide,  snowstorm,  drought,  fire, 
explosion,  or  other  catastrophe  in  any 
part  of  the  United  States  which,  in  the 
determination  of  the  President,  causes 
damage  of  sufficient  severity  and 
magnitude  to  warrant  major  disaster 
assistance  under  the  "Disaster  Relief 
Act  of  1974,"  above  and  beyond  normal 
emergency  services  available  from 
Federal.  State  and  local  governments. 

(2)  Presidential  emergency.  Any 
hurricane,  tornado,  storm,  flood,  high 
water,  wind-driven  water,  tidal  wave, 
tsunami,  earthquake,  volcanic  eruption, 
landslide,  mudslide,  snowstorm, 
drought,  fire,  explosion,  or  other 
catastrophe  in  any  part  of  the  United 
States  which  is  of  such  magnitude  that 
the  President  makes  a  declaration 
requiring  Federal  emergency  assistance 
to  supplement  State  and  local  efforts  to 
save  lives  and  protect  property,  public 
health  and  safety,  or  to  avert  or  lessen 
the  threat  of  a  disaster. 

(3)  Natural  disaster.  A  disaster  in  any 
part  of  the  United  States  in  which 
unusual  and  adverse  weather  conditions 
or  other  natural  phenomena  have 
substantially  affected  farmers  by 
causing  severe  physical  property  losses 
and/or  severe  production  losses  within 
a  county.  Except  where  otherwise 
specified,  the  use  of  the  term  county  or 
similar  political  subdivision  is  for 
administrative  purposes  only. 

(i)  Unusual  and  adverse  weather 
conditions  or  natural  phenomena 
include  such  things  as: 

(A)  A  major  single  natural  occurrence 
or  event  such  as  a  blizzard,  cyclone, 
earthquake,  hurricane  or  tornado. 

(B)  A  single  storm,  or  series  of  storms, 
accompanied  by  severe  hail,  excessive 
rain,  heavy  snow,  ice  and/or  high  wind. 

(C)  An  electrical  storm. 

(D)  A  severe  weather  pattern  over  a 
period  of  time  which,  due  to  excessive 
rainfall,  unusual  lack  of  rainfall,  or 
periods  of  high  or  low  temperatures, 
causes  flooding,  substantial  water 


damage,  drought  or  freezing,  or  which 
results  in  the  spreading  and  flourishing 
of  insects  or  pests,  or  in  plant  or  animal 
diseases  spreading  into  epidemic 
proportions,  or  prevents  the  control  of 
fire,  however  caused. 

(ii)  Severe  physical  property  losses 
are  those  which  the  Administrator 
determines  prior  to  a  natural  disaster 
determination  by  the  Secretary,  to  be 
severe,  and  to  have  caused  extensive 
damage  to  or  destruction  of.  physical 
farm  property  including  farmland 
(except  sheet  erosion);  structures  on  the 
land  such  as  buildings,  fences,  dams, 
etc.;  machinery,  equipment,  and  tools: 
livestock,  livestock  products;  poultry; 
poultry  products:  growing  crops  (see 
§  1945.163(b)(ll)  of  Subpart  D  of  Part 
1945  of  this  chapter);  harvested  crops, 
and  supplies  which,  if  not  repaired  or 
replaced,  would  make  it  impossible  for 
farmers  affected  by  the  unusual  and 
adverse  weather  conditions  to  continue 
operating  their  farms  on  a  sound  basis. 

(iii)  Severe  production  losses  within  a 
county  are  those  in  which  either: 

(A)  The  Secretary  determines  that 
there  has  been  a  reduction  countywide 
of  at  least  30  percent  of  the  normal 
year's  dollar  value  of  all  crops,  including 
hay  and  pasture,  and  the  crops  could  not 
be  replanted  or  replaced  with  a 
substitute  crop,  or 

(B)  The  Secretary  determines  that 
there  has  been  a  30  percent  loss 
countywide  in  the  normal  year's  dollar 
value  of  a  single  enterprise  (as  defined 
in  §  1945.154{a)(13)(i)  of  Subpart  D  of 
Part  1945  of  this  chapter);  or 

(C)  The  Secretary,  after  exercising 
discretion,  determines  that,  although  the 
conditions  set  forth  in 

§  1945.6(c)(3)(iii)(A)  and  (B)  of  this 
subpart  have  not  been  met.  the  unusual 
and  adverse  weather  conditions  or 
natural  phenomena  have  resulted  in 
such  significant  production  losses,  or 
have  produced  such  extenuating 
circumstances  as  to  warrant  a  finding 
that  a  natural  disaster  has  occurred.  In 
making  this  determination,  the  Secretary 
may  request  the  Administrator  to 
provide  for  consideration  such  factors 
as  the  nature  and  extent  of  production 
losses;  the  number  of  fanners  who  have 
sustained  qualifying  production  losses; 
the  number  of  fanners  in  that  other 
lenders  in  the  county  indicate  they  will 
not  be  in  posifion  to  finance;  whether 
the  losses  will  cause  undue  hardship  to 
a  certain  segment  of  farmers  in  the 
county;  whether  damage  to  particular 
crops  has  resulted  in  undue  hardship; 
whether  other  Federal  and/or  State 
benefit  programs,  which  are  being  made 
available  due  to  the  same  disaster,  will 
consequently  lessen  undue  hardship  and 
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the  demand  for  EM  loans;  and  any  other 
factors  considered  relevant.  The 
Secretary  will  ooosider  the  information 
set  forth  in  f  lM5.6(i]  of  this  subpart  in 
deciding  whether  a  natural  disaster  has 
occurred. 

(4)  PoteatiaJ  natural  disaster.  Unusual 
and  adverse  weather  conditions  or 
natural  phenomena  that  have  caused 
physical  and/or  production  losses,  but 
which  have  not  yet  been  examined  by 
the  Secretary  or  the  Administrator  for 
consideration  as  a  natural  disaster. 

(d)  Disaster  areafsj.  The  county(ies) 
declared/designated  as  a  disaster  area 
for  EM  loan  assistance  as  a  result  of 
disaster  related  losses.  This  included 
counties  named  as  contiguous  to  those 
counties  declared/designated  as 
disaster  areas. 

(e)  Farmers.  Individuals,  cooperatives, 
corporations,  partnerships  or  joint 
operations  who  are  farmers,  ranchers,  or 
aquaculture  operators  actively  engaged 
in  their  operation  at  the  time  a  disaster 
occurs. 

[T]  Incidence  period.  The  specific  date 
or  dates  during  which  a  disaster 
occurred. 

(g)  National  Office.  The  Director. 
Emergency  Designation  Staff. 

(h)  Normal  year's  dollar  value.  The 
FmHA  National  Office  will  determine 
the  normal  year's  dollar  value  by 
establishing  a  normal  year  yield  and 
price.  Normal  year  yield  will  be  the 
average  yield  of  the  5  years  immediately 
preceding  the  disaster  year  for  each 
cash  crop,  including  hay  and  pasture, 
grown  in  the  county.  The  price  will  be 
the  average  commodity  price  for  the  36 
months  immediately  preceding  the 
disaster  year  for  each  crop.  Yields  and 
prices  used  to  establish  the  value  or 
normal  production  will  be  obtained  from 
the  NASS.  In  cases  where  crops 
produced  and/or  prices  are  not 
available  from  NASS,  the  information 
will  be  obtained  from  other  reliable 
sources.  Yields  used  to  establish  the 
disaster  year's  production  will  be 
obtained  from  OARs  which  are  prepared 
by  the  LFACs  and  SFACs.  Prices  used  to 
establish  the  value  of  disaster  year 
production  will  be  the  same  as  those 
used  to  establish  normal  year  values. 

(i)  Substantially  affected.  A  farmer 
applicant  has  been  substantially 
affected  when  there  has  been  a  disaster 
as  defined  in  paragraph  (c)  of  this 
section,  and  the  apphcant  has  sustained 
qualifying  physical  and/or  production 
losses,  as  defined  in  S  1945.154(a)  of 
Subpart  D  of  Part  1945  of  this  chapter. 

(j)  Termination  date.  The  date 
specified  in  a  disaster  declaration/ 
determination/notification  which 
establishes  the  final  date  after  which 
EM  loan  applications  can  no  longer  be 


accepted.  For  both  physical  and 
production  losses,  the  termination  date 
will  be  6  months  from  the  date  of  the 
disaster  declaration /determination/ 
notification. 

(k)  United  States  or  State.  Each  of  the 
several  States,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

§§  1945.7-1945.17    [Rwarvad] 

§1945.18    IMted  States  Department  of 
Agriculture  (USOA)  Food  and  Agileiitture 
Council  (FAC). 

There  is  a  USDA  FAC  established  by 
the  Secretary  to  serve  every  State  and 
every  County  in  the  United  States.  The 
FACs  are  responsible  for  reporting  the 
occurrence  of  and  assessing  the  damage 
caused  by  potential  disasters,  as 
required  to  ensure  that  the  Department's 
disaster  programs  are  implemented 
when  and  where  needed;  to  coordinate 
the  Department's  EM  disaster  programs 
with  those  of  other  Federal  departments 
and  agencies;  and  to  provide  personnel, 
as  needed  and  requested  by  FEMA,  to 
help  staff  disaster  application  centers  in 
major  disaster  areas. 

(a)  State  Food  and  Agriculture 
Council  (SFAC).  The  SFACs  are 
composed  of  representatives  of  the 
several  USDA  agencies  having 
emergency  program  responsibilities  at 
the  State  level.  The  vice  chairpersons. 
Emergency  Programs,  of  the  SFACs  are 
the  ASCS  State  Executive  Directors. 
FmHA  State  Directors  are  members  of 
the  SFACs. 

(b)  Local  Food  and  Agriculture 
Council  (LFAC).  These  councils  are 
composed  of  representatives  of  the 
several  USDA  agencies  having  available 
personnel  at  the  County  level.  The 
chairpersons  of  the  LFACs,  in  most 
cases,  are  the  ASCS  County  Executive 
Directors.  The  FmHA  County 
Supervisors  are  members  of  the  LFACs. 

(c)  FAC  policies  and  procedures. 
These  policies  and  procedures  are  set 
forth  in  the  USDA  Emergency 
Operations  Handbook  (EOH),  available 
in  any  ASCS  or  FmHA  Office. 

§1945.19    Reporting  potential  natural 
disasters  and  initial  actions. 

(a)  Purpose.  The  purpose  of  reporting 
potential  natural  disasters  is  to  provide 
a  systematic  procedure  for  rapid 
reporting  of  the  ocourence  and  extent  of 
damage  and  loss  caused  by  such  events 
which  may  result  in  a  natiual  disaster 
determination. 

(b)  Responsibility  for  assessing  and 
reporting  disasters.  USDA  SFACs  and 
LFACs  representing  their  members 
agencies  are  best  quahfied  at  the  State 


and  County  levels  to  accomplish  the 
assessment  of  agricultural  production 
losses  resulting  from  a  potential  natural 
disaster.  These  councils  are  charged 
with  the  responsibility  of  reporting  the 
occurrence  of  and  assessing  the  damage 
caused  by  disasters  and  will  perform 
this  responsibility  under  policies  and 
procedures  as  set  forth  in  the  EOH. 

(c)  Actions  to  be  taken.  Immediately 
after  the  occurrence  of  a  potential 
natural  disaster 

(1)  When  physical  losses  only  occur, 
the  FmHA  County  Supervisor  will  report 
to  the  State  Director  who  will  advise  the 
Administrator  that  there  has  been  a 
potential  natural  disaster  with  physical 
property  losses  to  one  or  more  fanners. 
This  report  must  be  made  to  the 
Administrator  within  3  months  from  the 
last  day  of  the  disaster  incidence 
period.  Upon  receiving  the  report,  the 
Administrator  will  decide  whether  a 
natural  disaster  has  occurred.  If  it  has, 
the  Administrator  will  make  EM  loans 
available  to  any  otherwise  qualified 
applicant  who  has  suffered  qualifying 
physical  losses.  A  vai lability  of  EM 
loans  assistance  under  this 
Administrator  action  shall  be  limited  to 
physical  losses  only.  Notices  that  EM 
loans  are  available  will  identify  the 
county  in  which  the  unusual  and 
adverse  weather  condition,  or  natural 
phenomenon  has  occurred  and  also  each 
contiguous  county. 

(2]  When  physical  and/or  production 
losses  occur,  the  FmHA  County 
Supervisor  will  report  to  the  LFAC 
chairperson,  as  specified  in  the  EOH,  all 
substantial  physical  property  loss, 
damage  or  injury  and  severe  production 
losses  that  have  occurred  in  the  County 
Office  area.  The  County  Supervisor  will 
assist  the  LFAC  in  preparing  the  24-hour 
report  required  in  paragraph  (c)(3)  of 
this  section.  If  the  LFAC  has  not 
completed  its  24  hour  report  within  two 
workdays  after  the  occurrence  of  a 
potential  natural  disaster,  the  County 
Supervisor  will  report  to  the  Slate 
Director  of  Form  FmHA  1945-27, 
"Report  of  Natural  Disaster."  In  urgent 
situations,  the  report  may  be  made  by 
telephone,  followed  by  the  LFAC  report 
or  Form  FmHA  1945-27.  Either  of  these 
reports  will  be  based  on  information 
obtained  from  personal  knowledge  and 
from  farmers,  agricultural  and 
community  leaders,  and  from  any  other 
personally  contacted  reliable  source(s). 
The  County  Supervisor  will  convey  to 
the  LFAC  chairperson  all  information 
pertaining  to  the  potential  disaster  and 
provide  the  chairperson  with  a  copy  of 
Form  FmHA  1945-27,  if  prepared. 
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(3)  The  LFAC  wSl  report  the  potential 
natural  disaster,  in  acxordance  with  the 
EOH.  to: 

(!)  The  SFAC,  Vice  Chairperson;  and 
(ii)  Appropriate  Coanty  Government 
representativefs]. 

(4)  The  SFAC  will  provide  copies  of 
the  LFAC  report  to: 

(i)  The  USDA  Washington  Offices  of 
ASCS,  FmHA  and  Office  of 
Intergovernmental  Affairs;  and 

(ii)  The  State  Governor's  Emergency 
Coordinator  and  the  State  Department 
of  Agriculture. 

(5)  The  FmHA  State  Director  will 
inform  the  National  Office  of  each 
potential  natural  disaster  as  soon  as 
possible  and  forward  to  the  National 
Office  a  copy  of  the  Lf  AC  report  or 
Form  FmHA  1945-27.  with  any 
attachments,  and  supplemented  with  the 
State  Director's  comments  and 
recommendations.  The  State  Director 
must  include  a  statement  as  to  (he 
number  of  farmers,  ranchers,  and 
aquaculture  operators  affected  by  the 
potential  natural  disaster.  In  urgent 
situations,  the  State  Director  will  report 
to  the  National  Office,  Emergency 
Designation  Staff,  by  telephone,  and 
immediately  thereafter  send  a  written 
report  to  the  National  Office,  Emergency 
Designation  Staff.  The  State  Director 
will  continually  notify  the  SFAC  Vice 
Chairperson,  Emergency  Programs,  of 
any  additional  information  received 
council  ting  tfce  potential  natural 
disaster. 

(6)  When  inquiries  are  received  from 
persons  affected  by  a  potential  natural 
disaster,  they  will  be  provided  the 
following  information: 

(i)  By  the  County  Office: 

(A)  The  kind  of  assistance  that  will  be 
available  if  the  President  declares  a 
major  disaster  or  emergency,  or  if  the 
Secretary  determines  that  a  natural 
disaster  has  occnrred. 

(B)  Whether  or  not  physical  property 
loss  EM  loans  are  available. 

(C)  That  applications  for  EM  loans 
may  be  filed  for  futare  processing  if  such 
loans.  flRaadeavaiiafeiev  or  aHry  be 
filed  at  a  later  date  after  the  necessary 
determinations  have  been  made. 

(D)  Whether  regular  FmHA  farm  loan 
assistance  is  available. 

(ii)  State  Office,  or  the  National 
Office,  will  furnish  the  same  information 
as  the  County  Office,  or  will  refer  the 
person  to  the  appropriate  County  Office. 

(7)  When  inquiries  are  received  from  a 
Governor,  a  County  Governing  Body  or 
Indian  Tribal  Council  concerning  a 
potential  natural  disaster,  they  will  be 
informed  of  the  procedure  for  making 
EM  loans  available. 

(8)  The  actions  required  in  paragraph 
(b)  of  this  section  wiH  be  taken  even  if 


the  Governor  of  a  State  has  requested 
the  President  to  dedare  a  countyfies)  a 
major  disaster  or  Presidential 
emergency  area. 

§1945^    Maidag  EM  leans  avaHabte. 

EM  loans  will  be  made  available  to 
applicants  having  qualifying  severe 
physical  and/or  production  tosses 
within  a  county  named  by  FEMA  as 
ebgible  for  Federal  assistance  under  a 
major  disaster  or  emergency  declaration 
by  the  President;  or  under  a  natural 
disaster  determination  by  the  Secretary 
of  Apiculture,  pursuant  to 
§  1945.6(c)(3)(iii)  of  this  subpart;  and  to 
applicants  having  qualifying  severe 
physical  property  losses  i^en.  prior  to 
action  by  the  President  or  the  Secretary, 
the  FmHA  Administrator  has 
determined  (pursuant  to  $  1945.6(c)(3)(ii) 
of  this  subpart)  that  sudi  losses  have 
occurred  as  a  result  of  a  natural 
disaster.  Any  determination  made  by 
the  Secretary  or  the  Administrator, 
pursuant  to  this  subpart  may  be  revised 
or  reversed  upon  the  receipt  of  new 
facts  which  estabhsh  that  a  change  is 
warranted.  FmHA's  policy  is  to  make 
loans  to  any  otherwise  qualified 
applicant.  When  a  county  has  been 
designated/declared  a  disaster  area 
where  eligible  farmers  may  qualify  for 
EM  loans  due  to  a  disaster(s)  occurring 
on  or  after  May  31. 1983.  under  this 
section,  all  other  counties  contiguous  to 
the  eligible  countyCies)  are  also  named 
as  areas  where  EM  actual  loss  loans 
may  be  made  to  applicants  whose 
operations  have  been  substantially 
affected  by  the  same  disaster(s). 

(a)  Declaration  by  the  President. 
When  there  is  a  Presidential  major 
disaster  or  emergency  declaration  and 
FEMA  has  notified  the  FmHA  National 
Office,  the  following  actions  will  be 
taken: 

(1)  The  National  Office  will 
immediately: 

(i)  Notify  the  State  Director  and  the 
Director,  Finance  Office  by  telephone 
and  confirm  by  electronic  message.  The 
notification  will  contain: 

(A)  The  date  of  the  declaration; 

(B)  The  name{s)  of  the  county(ies) 
determined  eligible  for  Federal  disaster 
assistance; 

(C)  The  type  of  disaster 

(D)  The  incidence  period  for  the 
disaster 

(E)  The  termination  date  for  accepting 
applications;  and 

(F)  The  disaster  declaration  number 
(Examples:  Major  Disasters.  M491;  or 
Presidential  Emergency,  E061]. 

(ii)  Take  the  actions  required  by 
§  1945.21(a)(1)  of  this  subpart. 

(2)  The  State  Director  will 
immediately: 


(i)  Notify  the  appropriate  County 
Supervisor(s)  to  make  EM  loans 
available  in  the  declared  counties,  and 
confirm  this  notification  by  a  State 
supplement  containing  information 
listed  in  paragraphs  (a){lHt}  (A)  through 
(F)  of  this  section. 

(ii)  Notify  the  SFAC  Vice  Chairperson. 
Emergency  Programs,  in  writing;  and 

(iii)  Prepare  the  public  announcements 
deemed  appropriate  to  inform  the  farm 
community,  and  coordinate  the  issuance 
of  such  announcements  with  FEMA's 
Public  Information  Officer. 

(3)  The  County  Supervisor  will 
immediately  upon  receiving  notification 
that  the  county(ies)  has  been  declared  a 
disaster  area: 

(i)  Notify  the  Chairperson  LFAC  in 
writing; 

(ii)  Make  such  public  announcements 
as  seem  appropriate  to  adequately 
inform  the  local  farm  community; 

(iii)  Arrange  and  conduct  meetings 
with  local  agricultural  lenders  and 
agricultural  leaders  within  10  working 
days  after  the  disaster  declaration  date 
to  explain  the  purpose  and  the 
assistance  available  under  the  EM  loan 
program;  and 

(iv)  Be  available  to  help  sta^  the 
FEMA  disaster  assistance  centers,  when 
requested  to  do  so. 

(b)  Determination  by  the  Secretary  of 
Agriculture.  When  a  potential  disaster 
has  substantially  affected  farmers, 
causing  qualifying  severe  losses  and  it  is 
requested  by  a  Governor  or  Indian 
Tribal  Council  that  there  be  a 
determination  that  a  natural  disaster 
has  occurred,  the  Secretary  will 
acknowledge  the  request  in  writing  and 
consider  whether  a  determination 
should  be  made,  provided  the  Secretary 
receives  such  request  in  writing  within 
three  months  of  the  last  day  of  the 
occurrence  of  such  potential  disaster. 
The  Governor  or  Indian  Tribal  Council 
should  send  a  copy  of  the  request  to  the 
FmHA  State  Director.  When  the 
Secretary  finds  based  on  the  material 
received  pursuant  to  this  subpart  that 
the  conditions  of  S  1945.6{c)(3Kiii)  (A)  or 
(B)  have  been  met.  it  shall  be  announced 
that  a  natural  disaster  has  occurred. 
Also,  if  on  finding  that  the  conditions  of 
§  1945.6(c](3)(iii)(C)  of  this  subpart  so 
warrant,  the  Secretary  may  determine 
that  a  natural  disaster  has  occurred. 

(1)  Upon  receipt  of  the  Governor's  or 
Indian  Tribal  Council's  request  through 
the  Secretary's  Office,  the  FmHA 
National  Office  will  immediately  take 
the  following  actions: 

(i)  Notify  the  State  Director  by 
telephone  of  the  Governor's  request. 

(ii)  Obtain  an  immediate  report  from 
the  State  Director  on  whether  there  have 
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been  severe  physical  property  losses 
within  each  of  the  counties  requested  by 
the  Governor  or  Indian  T.ibal  Council. 

(iii)  Obtain  a  report  from  the  State 
Director  on  production  losses. 

(2)  The  State  Director  will 
immediately: 

(i)  Notify  the  SFAC  Vice  Chairperson, 
Emergency  Programs,  that  a  DAR  is 
needed,  unless  the  Governor  has 
already  made  such  request  to  the  SFAC 
Vice  Chairperson,  in  accordance  with 
the  EOH  for  the  requested  county(ies); 
and 

(ii)  Advise  the  National  Office  on 
whether  qualifying  physical  property 
losses  have  occurred. 

(iii)  Review  each  DAR,  as  soon  as  it  is 
available,  and  forward  it  to  the  National 
Office  with  written  comments  on  the 
extent  of  probable  qualifying  production 
losses,  and  other  factors  which  are 
recommended  for  consideration  by  the 
Secretary  in  making  determinations 
under  §  1945.6(c)(3)  of  this  subpart.  The 
State  Director  will  also  submit  to  the 
National  Office  a  list  of  all  agricultural 
commodities  produced  in  the  State, 
giving  the  average  yearly  prices  for  each 
commodity  for  the  three  years 
immediately  preceding  the  disaster  year; 
the  county  average  yields  for  each 
commodity  for  the  five  years 
immediately  preceding  the  disaster  year; 
and  any  additional  supportive 
information.  Yields  and  prices  data  will 
be  used  to  establish  the  normal  year's 
production  and  will  be  obtained  from 
the  USDA  National  Agricultural 
Statistics  Service  (NASS)  by  the  State 
Director.  In  cases  where  crops  produced 
and/or  prices  are  not  available  from 
NASS,  the  information  will  be  obtained 
from  other  reliable  sources. 

(iv)  Upon  receipt  of  the 
Administrator's  request  for  a  survey  in 
connection  with  a  request  by  the 
Secretary  for  information  needed 
concerning  1 1945.6(c)(3)(iii)(C), 
expeditiously  gather  and  compile  the 
information  requested  and  submit  it  to 
the  Administrator  with  a 
recommendation.  The  survey  will  be 
conducted  in  a  manner  jointly  agreed 
upon  by  the  Administrator  and  the  State 
Director. 

(3)  The  National  Office  will: 
(i)  Immediately  use  the  State 

Director's  report  and  accompanying 
price  and  yield  information  to  analyze 
and  verify  losses  reported  in  the  DAR(s), 
along  with  any  other  information  and 
comments  provided  by  the  State 
Director. 

(ii)  Promptly  forward  a  written  report 
to  the  Secretary,  along  with  supporting 
information,  for  use  by  the  Secretary  in 
making  a  decision  on  the  requested 
natural  disaster  determination. 


(4)  The  Secretary  will  review  the 
results  of  the  survey  and  determine 
whether  a  natural  disaster  has  occurred. 

(i)  When  the  Secretary  determines 
that  a  natural  disaster  has  occurred: 

(A)  The  Administrator  will  be  directed 
to  make  EM  loans  available  in  the 
county(ies)  named  by  the  Secretary,  as 
provided  by  law. 

(B)  The  Administrator  will  notify  the 
State  Director,  by  electronic  message,  of 
the  Secretary's  decision.  Such  notice 
will  not  be  given  to  the  State  Director 
until  the  Secretary  has  notified  the 
Governor  or  Indian  Tribal  Council,  from 
whom  the  natural  disaster 
determination  request  was  received. 

(C)  The  National  Office  will 
immediately  pursue  the  same  course  of 
action  as  described  in  paragraph  (a)(1) 
of  this  section,  except  the  disaster 
determination  number  will  be  coded  S 
and  three  numbers  (Example  S141). 

(D)  The  State  Director  will 
immediately  pursue  the  same  course  of 
action  as  described  in  paragraph  (a)(2) 
of  this  section. 

(E)  The  County  Supervisor  will 
immediately  pursue  the  same  course  of 
action  as  described  in  paragraph  (a)(3) 
of  this  section. 

(ii)  When  the  Secretary  determines 
that  the  conditions  in  §  194S.6(c)(3)(iii) 
(A)  or  (B)  of  this  subpart  have  not  been 
met,  and  decides  to  consider  other 
factors  in  accordance  with 
§  1945.6(c)(3)(iii)(C)  of  this  subpart,  the 
Secretary  will: 

(A)  Request  the  Administrator  to 
provide  additional  information  for 
consideration  through  an  actual  survey 
of  farmers  and  lending  institutions  in  the 
county(ies)  requested  to  be  determined 

a  natural  disaster  area. 

(B)  The  Administrator  will  instruct  the 
State  Director  to  conduct  the  survey 
focusing  on  such  factors  as: 

(1)  The  nature  and  extent  of 
production  losses: 

[2]  The  number  of  farmers  who  have 
sustained  qualifying  production  losses; 

[3)  The  number  of  farmers  in 
paragraph  (b)(4)(ii)(B)(2)  of  this  section 
that  other  lenders  in  the  County  Office 
area  indicate  they  will  not  be  in  a 
position  to  finance; 

[4)  Whether  the  losses  will  cause 
undue  hardship  to  a  certain  segment  of 
farmers  in  the  county; 

[5)  Whether  damage  to  particular 
crops  has  resulted  in  undue  hardship; 

[6]  Whether  other  Federal  and/or 
State  benefit  programs,  which  are  being 
made  available  due  to  the  same 
disaster,  will  consequently  lessen  undue 
hardship  and  the  demand  for  EM  loans; 
and 

[7)  Any  other  factors  considered 
relevant. 


(iii)  If  the  Secretary  finds  that  the 
conditions  of  §  1945.6(c)(3)(iii)  (A)  or  (B) 
of  this  subpart  have  not  been  met,  and 
decides  that  the  conditions  do  not 
warrant  a  natural  disaster  finding  under 
§  1945.6(c)(3)(iii)(C)  of  this  subpart,  the 
Governor  or  Indian  Tribal  Council  and 
other  concerned  officials  will  be  notified 
of  this  and  the  reason(s)  for  the 
Secretary's  conclusions. 

(c)  Notification  by  the  FmHA 
Administrator.  When  the  Administrator 
determines  that  an  unusual  and  adverse 
weather  condition  or  natural 
phenomenon  has  substantially  affected 
farmers,  causing  qualifying  severe 
physical  losses,  the  Administrator  will 
make  EM  physical  loss  loans  available 
in  the  county(ies)  identified  and  notify 
the  State  Director  by  electronic 
message. 

(1)  The  Administrator,  upon  notifying 
the  State  Director  that  EM  physical  loss 
loans  are  to  be  made  available,  will 
issue  the  following: 

(i)  The  Administrator's  notification 
number  (Example:  N181); 

(ii)  The  incidence  period  for  the 
natural  disaster;  and 

(iii)  The  termination  date  for 
accepting  applications. 

(2)  The  State  Director  upon  receiving 
written  notification  by  electronic 
message  from  the  Administrator  will 
notify: 

(i)  Appropriate  County  Supervisor(s) 
to  commence  processing  EM  loan 
applications  in  appropriate  county(ies). 

(ii)  The  SFAC  Vice  Chairperson, 
Emergency  Programs;  and 

(iii)  The  news  media  with  appropriate 
announcements. 

(3)  The  Administrator  will  notify  the 
Office  of  the  Secretary  of  Agriculture  of 
any  action  taken  concerning  p/iys/co/ 
property  losses.  The  National  Office  will 
also  provide  the  same  information  to  the 
appropriate  Governor  or  Indian  Tribal 
Council.  FEMA,  ASCS.  SBA  and  other 
concerned  officials  at  their  request. 

(4)  Upon  notification  from  the  State 
Director  that  EM  loans  are  available  in  a 
county,  the  County  Supervisor  will 
pursue  the  course  of  action  described  in 
§  1945.20(a)(3)  of  this  subpart. 

(d)  Relationship  between 
Administrator's  notification  and 
Secretary's  determination.  Both  the 
Administrator  and  the  Secretary  can 
make  natural  disaster  determinations 
affecting  the  same  county: 

(1)  When  the  Administrator  has  made 
physical  loss  loans  available  pursuant  to 
§  1945.6(c)(3)(ii),  and  the  Secretary  later 
makes  production  loss  loans  available 
pursuant  to  §  1945.6(c)(3)(iii)  on  the 
basis  of  the  same  unusual  and  adverse 
weather  condition  or  natural 
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phenomenon,  such  physical  and 
production  losses  will  be  considered  to 
be  caused  by  a  single  natural  disaster. 
Any  physical  loss  loans  made  pursuant 
to  the  Administrator's  earlier 
notification  will  be  included  in  the 
maximum  amount  available  to  an 
applicant  as  prescribed  in  {  1945.163(e) 
of  Subpart  D  of  Part  1945  of  this  chapter. 

(2)  When  a  series  of  unusual  and 
adverse  weather  conditions  or  natural 
phenomena  occur  in  a  county  within  the 
same  crop  year,  and  it  is  not  possible  for 
the  Secretary  to  assess  the  damages  in 
order  to  determine  whether  the 
conditions  in  §  1945.6{c](3)(iii)  have 
been  met  until  the  end  of  such  series  or 
the  crop  year,  a  determination  that  a 
natural  disaster  has  occurred  shall  be 
considered  for  both  physical  property 
and  production  losses  to  be  due  to  a 
single  natural  disaster.  Any  physical 
loss  loans  made  pursuant  to  the 
Administrator's  earlier  notification  will 
be  included  in  the  maximum  amount 
available  to  an  applicant  as  prescribed 
in  §  1945.163(e)  of  Subpart  D  of  Part  1945 
of  this  chapter. 

(e)  Extension  of  termination  dates  for 
continuing  disaster  conditions.  When  a 
natural  disaster  continues  beyond  the 
date  on  which  an  Administrator's 
notification  or  Secretary's  determination 
is  made,  and  when  there  are  continuing 
losses  or  damages  caused  by  that 
disaster,  the  Administrator  will  extend 
the  incidence  period  and  the  termination 
date  for  such  specified  period  as  the 
Administrator  finds  appropriate,  but  not 
in  excess  of  60  days.  The  following 
actions  will  be  taken  to  obtain  an 
extension: 

(1)  The  County  Supervisor  wrill  advise 
the  State  Director  of  the  conditions  for 
which  an  extension  is  requested. 

(2)  The  State  Director  will  make  a 
recommendation  to  the  Administrator 
on  whether  an  extension  should  be 
granted;  and 

(3)  The  Administrator  will,  if  the 
request  is  granted: 

(i)  Amend  the  initial  notification/ 
determination  (using  the  same  number) 
by  establishing  a  new  incidence  period 
and  termination  date;  and 

(ii)  Notify  the  State  Director  by 
electronic  message. 

(f)  Limitations.  When  actions  are 
authorized  by  the  Secretary  or  the 
Administrator  under  paragraphs  (b)  or 
(c)  of  this  section,  such  actions  will 
ordinarily  be  completed  within  six 
months  after  the  beginning  date  of  the 
incidence  period  of  a  reported  disaster, 
except  when  the  actions  required  in 
paragraph  (b)(2)  of  this  section  cause  a 
delay  beyond  the  six  months  period,  in 
which  event  the  actions  must  be 
completed  within  nine  months  of  the 


beginning  date  of  the  incidence  period. 
The  Secretary  may  extend  this 
limitation  up  to  12  months  from  the 
beginning  date  of  the  incidence  period  if 
there  were  other  exceptional  causes  for 
the  delay. 

§  1945.21    Reporting  and  eoordinalion 
requlmncnU. 

After  EM  loans  are  made  available 
under  {  1945.20  of  this  subpart,  the 
following  actions  will  be  taken 
immediately: 

(a)  By  the  National  Office.  The 
Administrator  or  a  designee  will: 

(1)  Submit  weekly  reports  to  the 
following,  informing  them  of  the  past 
week's  disaster  actions  taken  by  FmHA. 
If  no  actions  are  taken  in  any  particular 
week,  negative  reports  will  be  made: 

(i)  The  Secretary  of  Agriculture  or  the 
Secretary's  designee; 

(ii)  The  Director  of  the  FmHA  Fmance 
Office; 

(iii)  The  FEMA; 

(iv)  The  SBA  Central  Office; 

(v)  The  ASCS  National  Office: 

(vi)  The  FCIC  National  Office: 

(vii)  The  OMB; 

(viii)  The  National  Oceanic  and 
Atmospheric  Administration;  and 

(ix)  The  Office  of  Governmental  and 
Public  Affairs. 

(2)  The  weekly  reports  will  contain 
the  following  information: 

(i)  The  date  of  the  declaration/ 
determination/notification; 

(ii)  The  name(s)  of  any  county(ies)  in 
which  EM  loans  are  available: 

(iii)  The  nature  of  the  damages  and 
losses:  and 

(iv)  The  termination  data  for 
accepting  EM  loan  applications. 

(b)  By  the  State  Director. 

(1)  Notify  the  appropriate  County 
Supervisor(s)  of  the: 

(i)  Name(s)  of  any  county(ies)  in 
which  EM  loans  are  available: 

(ii)  Date  of  the  declaration/ 
determination/notification: 

(iii)  Disaster  number 

(iv)  Type  of  disaster; 

(v)  Incidence  period;  and 

(vi)  Termination  date  for  accepting 
applications. 

(2)  Notify  the  State  ASCS  Executive 
Director  of  the  authority  to  make  EM 
loans.  Promptly  have  a  meeting  to 
review  and  implement  the  provisions  of 
the  Memorandum  of  Understanding 
between  ASCS  and  FmHA  on  Disaster 
Assistance,  Exhibit  A  of  FmHA 
Instruction  2000-1)  (available  in  any 
FmHA  office).  Arrive  at  a  mutual 
understanding  as  to  how  ASCS  disaster 
program  benefits  are  to  be  handled  in 
conjunction  with  the  processing  of 
FmHA  EM  actual  loss  loans,  so  that 
duplication  of  benefits  for  the  same 


losses  are  not  received  by  disaster 
victims; 

(3)  Contact  the  FCIC  Field  Operations 
Office  Director  to  review  the 
Memorandum  of  Understanding 
between  FCIC  and  FmHA,  Exhibit  A  of 
FmHA  Instruction  2000-N  (available  in 
any  FmHA  office),  and  arrive  at  a 
mutual  understanding  as  to  how  FCIC 
indemnity  payments  are  to  be  handled 
in  conjunction  with  the  processing  of 
EM  actual  loss  loans  so  that  duplication 
of  benefits  for  the  same  losses  are  not 
received  by  disaster  victims; 

(4)  Make  appropriate  public 
announcements,  including  notices  in 
Indian  Tribal  Council(s)  news  media. 
However,  if  the  declaration  was  by  the 
President,  under  §  1945.20(a)  of  this 
subpart,  news  releases  should  be 
cleared  with  the  FEMA;  and 

(5)  If  the  FEMA  notifies  the  State 
Director  that  an  agreement  between  the 
State  and  Federal  Government  (FEMA) 
has  been  made  to  provide  408  grants  in 
a  major  disaster  area  to  those  suffering 
damages  and  losses  to  housing  and 
personal  property,  who  are  ineligible  for 
disaster  loan  assistance  through  the 
FmHA  and /or  SBA,  the  following 
actions  will  be  taken: 

(i)  The  State  Director  will  notify  the 
appropriate  County  Supervisor(s)  of  the 
address  and  phone  number  of  the 
nearest  FEMA  office  in  the  Supervisor's 
area;  and 

(ii)  At  the  close  of  business  each 
week,  the  Counfy  Supervisor(s)  will 
forward  to  the  State  Director  a  list  of 
applicants  claiming  physical  losses  who 
do  not  qualify  for  EM  loan  assistance, 
with  the  reason(s)  they  do  not  qualify; 
and 

(iii)  The  State  Director  will 
immediately  summarize  the  information 
received  from  the  County  Supervisors 
and  forward  a  report  to  FEMA. 

(c)  By  the  County  Supervisor.  (1) 
Notify  the  County  ASCS  ExecuUve 
Director  of  the  declaration/ 
determination/notification  and  have  a 
meeting  to  review  and  implement  the 
provisions  of  the  Memorandum  of 
Understanding  between  ASCS  and 
FmHA  on  Disaster  Assistance.  Exhibit 
A  of  FmHA  Instruction  2000-JI 
(available  in  any  FmHA  office),  to  arrive 
at  a  mutual  understanding  as  to  how 
ASCS  disaster  program  benefits  and 
other  information  in  ASCS's  records  will 
be  made  available  and  used  in 
processing  EM  actual  loss  loans.  Also, 
the  County  Supervisor  will  request  that 
information  regarding  the  availability  of 
EM  loans  be  placed  in  the  ASCS's 
newsletter 

(2)  Notify  the  Counfy  Governing  Body, 
Indian  Tribal  Council(s),  and  make 
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appropriate  public  announcements 
including  notices  in  Indian  Tribal 
Council(s')  news  media;  and 

(3]  Explain  the  assistance  available 
under  the  EM  program  to  agricultural 
lenders  and  leaders  in  the  area  including 
Indian  agricultural  lenders  and  leaders. 

§§1945.22-1945.24    [Reserved] 

§  1945.25    Relationship  between  FmHA  and 
FEMA. 

(a)  General.  When  a  major  disaster  or 
emergency  declaration  is  made  by  the 
President,  the  FEMA  is  charged  with  the 
responsibility  for  seeing  that  disaster 
assistance  is  made  available  to  disaster 
victims.  Also,  FEMA  is  responsible  for 
coordinating  the  actions  of  other  Federal 
agencies  who  have  programs  to  provide 
disaster  assistance.  A  Federal 
Coordinating  Officer  (FCO)  is  appointed 
for  each  major  disaster  or  emergency  to 
coordinate  Federal  assistance  in  the 
disaster  area. 

(b)  Before  the  declaration.  (1)  When  a 
request  for  a  major  disaster  or 
emergency  declaration  is  made  by  the 
Governor  of  a  State,  the  FEMA  through 
its  Regional  Director  is  responsible  for 
obtaining  an  assessment  of  the  losses 
and  damages  to  respond  to  the  request. 

(2)  If  the  FEMA  makes  a  request  for 
information  from  FmHA  on  losses  and 
damages  caused  by  an  unusual  and 
adverse  weather  condition  or  natural 
phenomenon,  the  FEMA  representative 
will  be  advised  to  contact  the  SFAC 
Vice  Chairperson.  The  EOH  provides 
that  the  SFAC  will  request  the  LFAC  to 
prepare  the  DAR.  State  Directors  and 
County  Supervisors  should  cooperate 
with  the  SFAC  Vice  Chairpersons  and 
LFAC  Chairpersons  in  preparing  the 
DARs. 

(c)  After  the  declaration.  When  a 
major  disaster  has  been  declared  by  the 
President  and  the  FEMA  establishes  a 
disaster  application  center{s)  in  the 
local  disaster  area(s): 

(1)  The  SFAC  will  be  responsible  for: 

(i)  Selecting  qualified  USDA 
employees  to  represent  USDA  at  each 
center,  after  consulting  with  other 
council  members  in  making  the 
selection.  FmHA  State  Directors  will 
cooperate  with  the  SFAC  in  seeing  that 
centers  are  properly  staffed. 

(ii)  Orienting  the  selected  employees 
on  all  current  USDA  disaster  programs. 
FmHA  State  Directors  will  cooperate  in 
this  orientation  to  ensure  that  the  USDA 
representatives  at  the  center(s)  are 
familiarized  with  the  FmHA  EM  loan 
program  and  other  FmHA  loan  programs 
that  could  be  of  assistance  to  the 
disaster  victims:  and 


(iii)  Informing  the  FEMA  that  USDA 
representatives  are  available  to  help  at 
each  of  the  disaster  application  centers. 

(2)  The  FmHA  State  Director  will  be 
responsible  for  pursuing  the  following 
policy  in  working  with  the  FEMA  and 
the  FCO  by: 

(i)  Authorizing  receipt  of  EM  loan 
applications  in  the  counties  named  by 
the  FEMA.  However,  no  EM  loans  can 
be  approved  until  the  National  Office 
has  given  such  notification  as  prescribed 
in  §  1945.20(a)(1)  of  this  subpart; 

(ii)  Attending  or  delegating  a 
representative  to  attend  any  meeting(s) 
called  by  the  FCO  to  discuss  Federal 
assistance  under  the  disaster 
declaration;  and 

(iii)  Advising  the  FCO  to  contact  the 
SFAC  Vice  Chairperson,  if  a  request  is 
made  by  the  FCO  for  FmHA  employees 
to  help  staff  the  FEMA's  Disaster 
Application  Centers:  and 

(iv)  Advising  the  FCO  that  FmHAs 
"Report  of  Emergency  Loans  Made 
Pertaining  to  Disasters"  will  be  provided 
quarteriy  to  FEMA's  National  Office  by 
the  FmHA  National  Office. 

§  1945.26    Relationship  between  FmHA  and 
SBA. 

(a)  General.  Public  Law  99-272  made 
agricultural  enterprises  ineligible  for 
SBA  physical  disaster  and  economic 
injury  loan  programs.  However,  in 
disaster  areas  declared  by  the  President 
or  the  SBA  Administrator,  the  SBA  will 
continue  to  accept  physical  disaster  loan 
applications  for  losses  to  dwellings  and/ 
or  personal  household  contents, 
regardless  of  whether  the  dwelling  is 
located  on  a  farm  or  nonfarm  tract.  It  is 
the  policy  of  USDA  and  FmHA  to 
cooperate  with  SBA  in  the  use  of  each 
agency's  respective  loan  making 
authorities,  to  complement  the  activities 
of  each  other;  and  to  the  extent  possible, 
improve  the  delivery  of  disaster 
assistance  to  the  agricultural  segment  of 
the  country  and  minimize  the  potential 
for  duplication  of  benefits  for  the  same 
losses  from  the  disaster  loan  programs 
administered  by  the  two  agencies. 

(b)  Preventing  duplication  of  disaster 
program  benefits.  Preventing  borrowers 
from  receiving  duplicate  disaster 
program  benefits  will  be  assured  by 
taking  the  following  precautions: 

(1)  For  all  counties  named  by  FEMA 
under  a  major  disaster  or  Presidential 
emergency  declaration,  the  FmHA 
County  Offices  will  notify  the 
appropriate  SBA  Disaster  Area  Office  of 
all  EM  loan  applications  received  each 
week,  for  damage  or  loss  of  farm 
dwellings  and/or  loss  of  household 
contents.  Notice  will  be  given  by 
forwarding  to  SBA  a  photocopy  of  the 
applicant's  completed  Form  FmHA  410- 


1,  "Application  for  FmHA  Services." 
Block  22  of  the  form  should  indicate  the 
purpose  for  which  the  loan  was 
requested. 

(2)  For  each  application  referred  to  in 
paragraph  (b)(1)  of  this  section,  FmHA 
County  Offices  will  send  a  copy  of  each 
final  action  taken  with  EM  loan 
applications  to  the  appropriate  SBA 
Disaster  Area  Office. 

(3)  A  farm  applicant  may  elect  to 
obtain  SBA  financing  for  physical 
damage  or  loss  to  the  dwelling  and 
household  contents,  and  separate 
financing  from  FmHA  to  cover  damages 
or  losses  to  the  farming  operation. 
Accordingly,  applicants  who  elect  to 
receive  SBA  physical  disaster  loans  for 
dwelling  and/or  household  content 
losses  may  also  file  for  FmHA  EM  loan 
assistance  in  disaster  areas  declared  by 
the  President  or  the  Secretary  of 
Agriculture  or  FmHA  Administrator.  An 
EM  loan  will  not  be  approved  until  it  is 
determined  the  requirements  of 

§  1945.163(d)  of  Subpart  D  of  this  part 
will  be  met.  When  an  EM  loan  is 
approved,  the  FmHA  County  Office  will 
notify  the  SBA  Disaster  Area  Office, 
pursuant  to  paragraph  (a)(4)(ii)  of 
§  1945.183  of  Subpart  D  of  this  part. 

(c)  How  SBA  disaster  loans  are  made 
available.  SBA  disaster  loans  are 
available  in  counties: 

(1)  Named  by  the  FEMA  under  a 
major  disaster  or  emergency  declaration 
by  the  President:  for  physical  loss  and/ 
or  economic  injury  disaster  loans. 

(2)  Declared  by  the  SBA 
Administrator  for  physical  loss  and 
economic  injury  disaster  loans. 

(3)  Designated  by  the  Secretary  of 
Agriculture  for  Agri-dependent 
businesses. 

(d)  Notification  of  SBA  disaster  areas. 
The  SBA  Central  (National)  Office  will 
notify  the  FmHA  National  Office  when 
its  disaster  loan  program  is  made 
available.  The  FmHA  National  Office 
will  notify  State  Directors,  by 
memorandum,  of  the  SBA  disaster  areas; 
and  State  Directors  will  notify  the 
appropriate  County  Supervisor(s)  in 
writing. 

§  1945.27    Relationship  between  FCIC  and 
FmHA. 

(a)  General.  Exhibit  A  of  FmHA 
Instruction  2000-N  (available  in  any 
FmHA  office)  is  a  Memorandum  of 
Understanding  between  FCIC  and 
FmHA.  This  Memorandum  of 
Understanding  is  intended  to  assist  in 
maintaining  and  improving  the  working 
relationship  between  the  FCIC  and  the 
FmHA  by  providing  encouragement  to 
regular  and  FmHA  EM  loan  borrowers 
to  use  Federal  All-Risk  Crop  Insurance. 
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where  available;  assist  FmHA 
borrowers  to  obtain  All-Risk  Crop 
Insurance  or  other  agricultural 
commodity  insurance  coverage;  and 
exchange  information  essential  to  the 
elimination  of  duplicating  compensatory 
disaster  benefits  from  the  FCIC  and 
FmHA  for  the  same  disaster  losses. 

(b)  Annual  meeting  with  FCIC.  FmHA 
State  Directors  will  meet  with  FCIC 
Field  Operations  Office  Directors  at 
least  once  each  year  to  review  the 
Memorandum  of  Understanding  and 
rededicate  their  efforts  and  those  of 
their  respective  agency  employees  to 
comply  with  the  agreements  contained 
in  the  Memorandum  of  Understanding. 

(c)  Contact  after  EM  actual  loss  loans 
are  made  available.  After  each  disaster, 
when  EM  loans  are  made  available, 
State  Directors  are  required  to  promptly 
contact  the  FCIC  Field  Operations 
Office  Director  to  review  the 
Memorandum  of  Understanding  and 
agree  on  how  each  agency  will  fulfill  its 
responsibilities  in  dealing  wilh  the 
disaster  situation. 

(d)  Notification  to  County  Offices. 
State  Directors  iv/V/ provide  instructions 
for  actions  to  be  taken  by  County 
Supervisors  in  maintaining  a  good 
relationship  with  FCIC  Insurance 
Representatives. 


§  1945.28 
FmHA. 


Relationstiip  between  ASCS  and 


Exhibit  A  of  FmHA  Instruction  2000-JJ 
(a  copy  of  which  is  available  in  any 
FmHA  office)  is  a  Memorandum  of 
Understanding  between  ASCS  and 
Fml  lA.  This  Memorandum  of 
Understanding  is  intended  to  assist  in 
maintaining  and  improving  the  working 
relationship  between  the  ASCS  and  the 
FmHA  by  coordinating  certain  ASCS 
disaster  programs  with  the  FmHA  EM 
loan  program.  It  specifically  identifies 
the  administrative  responsibilities  of 
FmHA  County  Supervisors  and  ASCS 
County  Executive  Directors  concerning 
disaster  benefits. 

§1945.29    (Reserved! 

§  1945.30    FmHA  Emergency  Loan  Support 
Teams  (ELST). 

(a)  U.se  ofELSTs.  ELSTs  are  to  be 
used  when  a  disaster  warrants 
immediate  attention  by  FmHA  in 
implementing  the  EM  loan  program. 
Also.  ELSTs  are  used  when  unusually 
large  numbers  of  EM  loan  applications 
are  received  and  personnel  from  other 
areas  are  required  to  be  temporarily 
assigned  to  assist  in  rendering  prompt 
service  to  the  affected  area{s). 

(b)  State  Office  ELST.  Each  State 
Director  shall  form  an  ELST  to  be 
deployed,  when  needed,  in  areas 
affected  by  a  major  disaster. 


Presidential  emergency,  or  a  natural 
disaster.  ELSTs  shall  assist  the  State 
Directors  in  expediting  the  making  of 
EM  loans  to  disaster  victims. 

(1)  State  Directors  shall  use  the  ELSTs 
formed  in  their  State(s)  and  all  other 
FmHA  personnel  within  their  State(s]. 
as  the  need  arises,  in  making  EM  loans. 
If  additional  help  is  needed  beyond  that 
available  in  the  State,  including  the  use 
of  overtime,  temporary  personnel,  and/ 
or  private  contractors,  the  State  Director 
shall  advise  the  National  Office  of  these 
needs  and  request  outside  assistance. 

(2)  Upon  request  from  a  State 
Director,  the  Assistant  Administrator, 
Farmer  Programs,  will  consider  detailing 
ELSTs  from  other  States  to  assist  in  the 
making  of  EM  loans. 

(3)  State  ELSTs  will  consist  of  a  team 
leader  and  team  members,  selected  by 
the  State  Director. 

(i)  The  State  ELST  can  include  Farmer 
Programs  Specialists,  County  and 
Assistant  County  Supervisors,  Program 
Review  Assistants,  County  Office 
Assistants,  and  County  Office  Clerks. 

(ii)  So  that  no  one  person  or  County 
Office  unit  bears  an  unfair  burden.  State 
team  members  will  be  changed  from 
time  to  time. 

(iii)  Team  members  will  provide 
training  in  EM  loan  making  and  EM  loan 
servicing  to  all  County  Office 
employees. 

(iv)  District  Directors  are  responsible 
for  notifying  the  State  Director  of  any 
need  to  change  a  team  member  within 
their  district. 

(4)  Slate  ELSTs  will  be  trained  as 
follows: 

(i)  The  National  Office  will  hold 
training  meetings  or  workshops  for  ELST 
leaders  as  needed;  and 

,  (ii)  State  ELST  leaders  will  be 
responsible  for  training  and  keeping  the 
State  team  and  all  other  State  personnel 
currently  informed  on  all  phases  of  EM 
loans. 

(5)  State  Directors  will  issue  a  State 
supplement  establishing  an  ELST  for  the 
State(s)  under  their  jurisdiction.  This 
supplement  will  name  the  team  leader 
and  all  members.  A  copy  of  this 
supplement  will  be  sent  to  the  National 
Office,  Attention:  Director,  Emergency 
Designation  Staff. 

(c)  National  Office  EI^T leaders.  The 
National  Office  has  established  a  cadre 
of  ELST  team  leaders. 

(1)  National  Office  team  leaders  will 
be  used  as  follows: 

(i)  Training  of  FmHA  field  personnel, 
other  USDA  personnel,  and  temporary 
personnel  in  the  making  of  EM  loans: 

(ii)  Assisting  State  Directors  in  the 
organization  and  expediting  of 
assistance  to  eligible  disaster  victims: 
and 


(iii)  Leading  ELSTs  in  areas  wilh  an 
unusually  large  volume  of  EM  loan 
applications. 

(2)  Upon  request  from  a  Slate 
Director,  the  Assistant  Administrator. 
Farmer  Programs,  will  consider  detailing 
one  or  more  National  Office  team 
leaders  to  assist  in  the  training  of 
personnel  and  organizing  of  ENl  loan 
processing  activities. 

§  1945.31    EmHA  Emergency  Loan 
Assessment  Teams  (ELAT). 

The  State  Director  will  deploy  ELATs 
on  a  continuing  basis  to  the  designated 
areas  to  monitor  EM  loan  processing 
activities  in  order  to  minimize  loan 
errors,  especially  in  loss  calculations 
and  eligibility  determinations.  Such 
teams  will  be  composed  of  State  Office 
Farmer  Programs  staff  members.  District 
Directors  or  Assistant  District  Directors, 
Office  Management  Assistants/Program 
Review  Assistants,  and  auditors  from 
the  Office  of  Inspector  General,  if  they 
desire  to  participate.  The  team  leader 
will  keep  the  State  Director  informed  by 
telephone  and  by  submission  of  weekly 
written  reports,  setting  forth  the 
problems  discovered  and  the  corrective 
actions  taken  or  to  be  taken.  The  State 
Director  will  keep  all  County  and 
District  Offices  in  the  designated  area  of 
the  State  informed  of  the  common 
problems  found  by  the  team  and  require 
appropriate  corrective  action  to  be 
taken  by  the  County  Office.  Such 
actions  will  be  monitored  by  the  District 
Director  and  reported  to  the  State 
Director  when  corrective  measures  have 
been  completed.  Slate  Directors  will 
monitor  the  handling  of  this  quality 
control  measure  and  will  forward  a  copy 
of  the  ELAT  team  leader's  report  to  the 
Administrator,  Attention:  Emergency 
Designation  Staff. 

§  1 945.32- 1 945.34    [  Reserved  ] 

§  1945.35    Special  EM  loan  training. 

(a)  General.  When  it  is  evident  that  a 
large  number  of  farmers  were  affected 
by  a  widespread  disaster  in  a  Slate,  the 
National  Office  will  send  a  qualified 
representative(s)  from  the  Emergency 
Designation  Staff  to  the  Slate  to  assist 
the  State  Director  in  conducting  a 
training  meeting(s)  with  State,  District 
and  County  employees,  provided  there 
has  not  been  a  recent  training  meeting  in 
that  State. 

(b)  Purpose.  A  good  training  program 
is  a  must  in  disaster  areas.  This  program 
should  adequately  instruct  State  and 
County  Office  personnel  so  that  when 
the  training  is  completed  they  will  be 
well  qualified  to  process  EM  loans 
without  undue  delay.  The  training 
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meeting  will  last  two  days  (16  hours] 
and  include  a  workshop  and  a  test. 

(c)  Objective.  The  basic  objective  of 
this  training  program  is  to  keep  State 
and  County  personnel  properly  trained 
in  the  current  methods  of  processing  EM 
loan  applications  and  EM  loan  making. 
This  will  result  in  more  expeditious 
service  to  disaster  victims  during  critical 
times  and  minimize  erroneous 
interpretations  of  regulations  by  FmHA 
employees  in  administering  the  EM  loan 
program. 

(d)  Comprehensive  EM  loan  training 
package.  A  comprehensive  EM  loan 
training  package  has  been  developed  for 
use  by  National  Office  and  Staff  Office 
personnel  in  training  all  EM  loan  writers 
(both  regular  and  temporary  employees). 
This  package,  including  an  application 
kit.  will  be  used  for  the  EM  loan  training 
meetings,  and  any  subsequent  EM  loan 
training  meetings  conducted  by  State  or 
District  personnel. 

(e)  Funding.  Travel  for  the  two-day 
session  required  in  paragraph  (b)  of  this 
section  may  be  funded  from  a  special 
purpose  account  with  advance  approval 
from  the  Budget  Division.  The  following 
information  must  be  provided  to  the 
Budget  Division  when  a  request  is  made 
for  these  additional  travel  funds: 

(1)  Number  of  sessions. 

(2)  Categories,  by  number,  of 
personnel  attending  each  session. 

(3]  Estimated  cost  per  session. 

§1945.36-1945.44    [Reserved] 

§1945.45    PuMk  Infornwtion  function. 

A  good  public  information  program  is 
a  must  in  disaster  areas.  This  program 
should  inform  farmers  and  the  general 
public  when  and  where  EM  loans  are 
available.  Also,  the  information  will 
state  the  EM  loan  objectives,  eligibility 
requirements,  and  type  of  assistance 
available.  Public  information  functions 
will  be  performed  according  to  Exhibit 
A  of  FmHA  instruction  2(n5-A 
(available  in  any  FmHA  ofnce) 

§1945.46—1945.50    (Reserved] 

3.  Sections  1945.151  through  1945.200 
are  revised  to  read  as  follows: 

SubfMrt  D— Emergency  Loan  PoNdes. 
Procedures  and  Authorbations 

Sec 

1945.151  tntroduction 

1945.152  Program  obiective* 

1945.153  Loans  for  citrus  grove 
rehabilitation  or  reestablishment 

1945.154  Definitions  and  abbreviations 

1945.155  Relationship  between  FmHA  and 
other  federal  agencies. 

1945.156  The  test  for  credit  and  certification 
requirements  for  availabilit>  of  credit 
elsewhere 

l945.157-lM5.ieo    |  Reserved  | 


Sec. 

1945.161  Receiving  and  processing 
applications. 

1945.162  Eligibility  requirements. 

1945.163  Determining  qualifying  losses, 
eligibility  for  EM  loan(s)  and  the 
maximum  amount  of  each. 

1945.164-1945.165    [Reserved] 

1945.166  Loan  purposes. 

1945.167  Loan  limitations  and  special 
provisions. 

1945.168  Rates  and  terms 

1945.169  Security  requirements. 
1945.170-1945.172    [Reserved] 

1945.173  General  provisions — compliance 
requirements. 

1945.174  [Reserved] 

1945.175  Options,  planning,  and  appraisals. 
1945.176-1945.179     (Reserved] 

1945.180  County  Committee  certification. 

1945.181  (Reserved) 

1945.182  I^an  docket  preparation. 
1945.163    Loan  approval  or  disapproval. 

1945.184  [Reserved) 

1945.185  Actions  after  loan  approvaL 
1945.186-1945.187     [Reserved] 

1945.188  Chattel  lien  search. 

1945.189  Loan  closing. 

1945.190  Revision  of  the  use  of  EM  loan 
funds. 

1945.191  (Reserved] 

1945.192  Loan  servicing. 
1945.193-1945.199    (Reserved] 
1945.200    0MB  control  number. 


Subpart  D— Emergency  Loan  Policies, 
Procedures  and  Auttiorizations 

§  194S.151    Introduction. 

(a)  Policy.  This  subpart  prescribes  the 
policies,  procedures,  and  authorizations 
of  the  Farmers  Home  Administration 
(FmHA)  for  making  insured  emergency 
(EM)  loans  to  farmers,  ranchers,  and 
aquaculture  operators  (hereinafter 
referred  to  as  farmers),  as  provided  by 
law.  FmHA's  policy  is  to  make  loans  to 
any  otherwise  qualified  applicant 
without  regard  to  race,  color,  religion, 
sex,  national  origin,  marital  status,  age, 
or  physical/mental  handicap  (provided 
the  applicant  can  execute  a  legal 
contract).  These  regulations  apply  to 
applicants/borrowers  and  FmHA 
personnel  involved  in  making  EM  loans. 

(b)  Program  administration.  The 
County  Supervisor  is  the  local  contact 
person  for  applicant  processing,  loan 
making,  and  loan  servicing  activities 

§1945.152    Program  obiectives. 

The  objective  of  EM  loans  is  to 
provide  financial  assistance  to  cover 
actual  losses  sustained  by  eligible 
farmers,  so  that  they  can  return  to 
normal  farming  operations  after 
sustaining  substantial  losses  as  a  result 
of  a  declared/designated  disaster.  EM 
loans  are  made  to  assist  eligible  disaster 
farm  victims  rehabilitate  and  resume 
their  normal  operations.  This  objective 
will  be  accomplished  through  the 


extension  of  credit  and  such  supervisory' 
assistance  as  is  determined  necessary  to 
achieve  the  objectives  of  the  loan  and 
protect  the  Government's  interest. 
Supervisory  assistance  will  be  given  in 
accordance  with  the  provisions  of 
Subpart  B  of  Part  1924  of  this  chapter. 
The  borrower  has  the  responsibility  of 
achieving  the  objectives  of  the  loan.  The 
borrower  accomplishes  this  by  repaying 
the  loan  according  to  the  planned 
repayment  schedule,  maintaining  FmHA 
security,  using  loan  funds  for  planned 
purposes  only  and  following  a  plan  of 
operation  agreed  upon  with  FmHA. 

§  1945.153    Loans  for  citrus  grove 
rehabilitation  or  reestablishment 

Exhibit  D  of  this  subpart,  which  deals 
with  loans  made  to  operators  of  citrus 
groves,  modifies  some  of  the  provisions 
contained  in  this  subpart. 

§  1945.154    Definitions  and  abbreviations. 

(a)  Definitions. — (1)  Applicant.  The 
person  or  entity  conducting  the  farming 
operation  at  the  time  of  the  disaster  and 
making  a  request  for  EM  loan  assistance 
from  FmHA. 

(2)  Approval  official.  An  FmHA 
official  who  has  been  delegated  loan 
approval  authorities  within  applicable 
loan  programs,  subject  to  the  dollar 
limitations  contained  in  tables  available 
in  any  FmHA  office  (see  FmHA 
Instruction  1901-A.  Exhibit  C). 

(3)  Aquaculture.  The  husbandry  of 
aquatic  organisms  in  a  controlled  or 
selected  environment.  Aquatic 
organisms  are  fish  (the  term  "Tish" 
includes  any  aquatic  gilled  animal 
commonly  known  as  "fish."  as  well  as 
mollusks.  crustaceans,  or  other 
invertebrates  produced  under  controlled 
conditions — that  is.  feeding,  tending, 
harvesting,  and  such  other  activities  as 
are  necessary  to  properly  raise  and 
market  the  products — in  ponds,  lakes, 
streams,  or  similar  holding  areas), 
amphibians,  reptiles,  or  aquatic  plants. 
An  aquaculture  operation  is  considered 
to  be  a  farm  only  if  it  is  conducted  on 
grounds  which  the  applicant  owns, 
leases,  or  has  an  exclusive  right  to  use. 
An  exclusive  right  to  use  must  be 
evidenced  by  a  written  permit  or  lease 
issued  to  the  applicant  and  the  permit  or 
lease  must  specifically  identify  the 
waters  to  be  used  solely  by  the 
applicant. 

(4)  Borrower.  When  a  loan  is  made  to 
an  individual,  the  individual  is  the 
borrower.  When  a  loan  is  made  to  an 
entity,  the  corporation,  cooperative, 
partnership,  or  joint  operation  is  the 
borrower. 
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(5)  Calendar  year.  The  12-month 
period  beginning  January  1  and  ending 
December  31  of  any  given  year. 

(6)  Cooperative.  An  entity  which  has 
farming  as  its  purpose  and  whose 
members  have  agreed  to  share  the 
profits  of  the  farming  enterprise.  The 
entity  must  be  recognized  as  a  farm 
cooperative  by  the  laws  of  the  State(s) 
in  which  the  entity  will  operate  a 
farm(s). 

(7)  Corporation.  For  the  purpose  of 
this  subpart,  a  private  domestic 
corporation  recognized  as  a  corporation 
and  authorized  to  carry  on  farming, 
ranching,  or  aquaculture  operations 
under  the  laws  of  the  State(s)  in  which 
the  entity  will  operate  a  faim(s). 

(B)  Eligible  area.  A  county  or  similar 
political  subdivision  in  which  EM  loans 
are  made  available. 

(9)  Established  farmer.  A  tenant- 
operator  or  owner-operator  of  a  family 
farm  who  was  actively  participating  in 
the  operation  and  management  of  a 
farming  operation  at  the  time  of  the 
disaster,  spends  a  substantial  portion  of 
time  in  carrying  out  the  farming 
operation,  and  had  planted  a  crop  or 
had  purchased  livestock  which  were  on 
the  farm  at  the  time  of  the  disaster.  If 
the  applicant  is  a  cooperative,  a 
corporation,  a  partnership  or  a  joint 
operation,  it  must  be  primarily  engaged 
in  farming,  i.e.,  the  applicant  entity  must 
derive  over  fifty  percent  (50%)  of  its 
gross  income  from  all  sources  from  its 
farming  operation.  The  gross  farm 
income  figures  will  be  taken  from  the 
proposed  annual  plan  or  farm  budget 
that  will  cover  the  next  projected  12- 
month  period  (or  crop  year). 

(10)  Family  farm.  A  farm  or  ranch  as 
defined  in  §  1941.4  of  Subpart  A  of  Part 
1941  of  this  chapter. 

(11)  Farm.  A  tract  or  tracts  of  land, 
improvements,  and  other  appurtenances 
considered  to  be  farm  property  which 
are  used  or  will  be  used  in  the 
production  of  crops  or  livestock  and 
meet  the  requirements  of  paragraph 
(a)(10)  of  this  section.  This  includes 
aquaculture  operations  which  meet  the 
requirements  set  forth  in  paragraph 
(a)(3)  of  this  section  and  includes 
nonfarm  operations  which  meet  the 
requirements  set  forth  in  paragraph 
(a)(23)  of  this  section.  It  also  includes  a 
residence  which,  although  physically 
separate  from  the  farm  aceage,  is 
ordinarily  treated  as  a  part  of  the  farm 
in  the  local  community. 

(12)  Farm  and  home  plan.  For  the 
purpose  of  this  regulation,  any  reference 
to  farm  and  home  plan(s)  means  any 
farm  planning  and/or  recordkeeping 
system(s)  acceptable  to  the  loan 
approval  official.  This  includes  but  is 
not  limited  to:  Form  FmHA  431-2,  "Farm 


and  Home  Plan;"  farm  budgets;  State 
University  Computerized  Farm  Planning 
Systems;  etc. 

(13)  Farming  enterprise.  The  business 
of  producing  and  marketing  crops, 
livestock,  livestock  products,  and 
aquatic  organisms  through  the 
utilization  and  management  of  land, 
water,  labor,  capital,  and  basic  raw 
materials. 

(i)  Single  enterprise.  An  enterprise 
which  constitutes  an  integral  part  of  an 
applicant's  total  farming  operation. 
Some  crops  such  as  com  may  be 
produced  as  a  cash  or  feed  crop.  In  such 
cases,  the  actual  acres  produced  for 
each  purpose  for  the  best  4  of  the  past  5 
years  will  be  used  in  determining  losses 
for  each  single  enterprise.  The  following 
are  examples  of  single  enterprises: 

(A)  All  cash  field  crops: 

(B)  All  cash  vegetable  crops; 

(C)  All  cash  fruit  and  nut  crops; 

(D)  All  feed  crops  fed  to  applicant's 
own  livestock.  A  livestock  enterprise 
must  be  a  basic  part  of  the  farming 
operation  in  order  for  feed  crops  to  be 
considered  as  a  basic  enterprise  in 
determining  eligibility  based  on 
production  losses  to  feed  crops; 

(E)  Beef  operations; 

(F)  Dairy  operations; 

(G)  Hog  operations; 
(H)  Poultry  operations; 

(1)  Aquaculture  operations;  and 
(J)  All  other  operations  [i.e.,  trees 
grown  for  timber,  etc.) 

(ii)  Basic  part  of  a  farming  operation. 
Any  single  enterprise  which  normally 
generates  sufficient  income  to  be 
considered  essential  to  the  success  of 
the  total  family  farming  operation. 

(14)  Fixture.  Generally,  an  item 
attached  to  a  building  or  other  structure 
or  to  land  in  such  a  way  that  it  cannot 
be  removed  without  defacing  or 
dismantling  the  structure,  or 
substantially  damaging  the  item  itself. 

(15)  Hazard  insurance.  Includes 
coverage  against  losses  due  to  fire, 
windstorm,  lightning,  hail,  explosion, 
business  interruption,  riot,  civil 
commotion,  aircraft,  land  vehicles, 
marine  vehicles,  smoke,  builder's  risk, 
public  liability,  property  damage,  flood 
or  mudslide,  workmen's  compensation, 
or  any  similar  insurance  that  is 
available  and  needed  to  protect  the 
security,  or  that  which  is  required  by 
law. 

(16)  Household  contents.  The  essential 
household  items  necessary  to  maintain 
viable  living  quarters  such  as:  stove, 
refrigerator,  furnace,  couch,  chairs, 
tables,  beds,  lamps,  etc.  Excludes  all 
luxury  items  including  jewelry,  furs, 
antiques,  paintings,  etc. 


(17)  Incidence  period.  The  specific 
date(s)  during  which  a  disaster 
occurred. 

(18)  Insured  loan.  A  loan  made 
directly  by  FmHA  as  lender  from  the 
Agricultural  Credit  Insurance  Fund,  and 
serviced  by  FmHA  personnel. 

(19)  Irregular  payment  schedule.  To 
schedule  the  payment  of  interest  in  part 
and/or  principal  in  whole  or  in  part. 

(20)  Joint  operation.  A  farming  entity 
in  which  two  or  more  farmers  work 
together  sharing  equally  or  unequally 
land,  labor,  equipment,  expenses  and/or 
income.  The  joint  ownership  of  land 
and/or  equipment  or  the  exchange  of 
labor  and  equipment  in  separate  farmirg 
operations  does  not  constitute  a  joint 
operation.  They  are  two  separate 
individual  operations. 

(21)  Majority  or  controlling  interest. 
Any  individual  or  a  combination  of 
individuals  owning  more  than  a  50 
percent  interest  in  a  cooperative, 
corporation,  partnership,  or  joint 
farming  operation. 

(22)  Market  value.  The  amount  which 
a  willing  buyer  would  pay  a  willing,  but 
not  forced,  seller  in  a  completely 
voluntary  sale. 

(23)  Nonfarm  enterprise.  Any  nonfarm 
business  enterprise  including  recreation 
which  is  closely  associated  with  the 
farming  operation  and  located  on  or 
adjacent  to  the  farm  and  provides 
income  to  supplement  farm  income.  The 
business  must  provide  goods  or  services 
for  which  there  is  a  need  and  a 
reasonably  reliable  market.  This  may 
include,  but  is  not  limited  to.  such 
enterprises  as  custom  farm  work  on 
other  farms,  raising  earthworms,  exotic 
birds,  tropical  fish,  dogs  and  horses  for 
nonfarm  purposes,  welding  shops, 
roadside  stands,  boarding  horses  and 
riding  stables. 

(24)  Normal  year's  production.  The 
normal  year's  production  is  the  average 
per  acre  yield  or  production  per  animal 
unit  of  the  4  better  years  out  of  the  5 
years  immediately  preceding  the 
disaster  year. 

(25)  Partnership.  An  entity  consisting 
of  individuals  who  have  agreed  to 
operate  a  farm.  The  entity  must: 

(i)  Be  recognized  as  a  partnership  b> 
the  laws  of  the  State(s)  in  which  the 
entity  will  operate  a  family  farm: 

(iii)  Be  authorized  lo  own  real  and/or 
personal  property: 

(iii)  Be  able  to  incur  debts  in  its  own 
name. 

(26)  Physical  loss.  Damages  lo  or 
destruction  of  physical  property 
including  farmland  (except  sheet 
erosion);  structures  on  the  land  such  as 
buildings,  fences,  dams,  etc.;  machinery 
equipment,  and  tools:  livestock; 
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livestock  products:  harvested  crops; 
supplies;  and  growing  crops  and  pasture 
which  will  be  replanted/reestablished. 
Loss  of  income  from  custom  work,  due 
to  a  short  crop  caused  by  the  disaster, 
cannot  be  counted  as  a  disaster  loss 
because  custom  farm  work  is  a  nonfarm 
business  and  not  an  agricultural 
enterprise. 

(27)  Feasible  Plan.  A  feasible  plan  is 
one  which  meets  the  requirements  of 

§  1924.57(c)(5)  of  Subpart  B  of  Part  1924 
of  this  chapter. 

(28)  Production  loss.  The  reduction  in 
normal  production,  directly  attributable 
to  the  natural  disaster,  of  yield  per  acre 
and/or  quality  of  crops  produced,  of 
quantity  and/or  quality  of  livestock 
products  produced  per  animal  unit,  and 
of  weight  gain  and/or  natural  increase 
in  numbers  of  livestock  units.  Loss  of 
income  from  custom  work,  due  to  a 
short  crop  caused  by  the  disaster, 
cannot  be  counted  as  a  disaster  loss 
because  custom  farm  work  is  a  nonfarm 
business  and  not  an  agricultural 
enterprise. 

(29)  Qualifying  disaster.  A  major 
disaster.  Presidential  Emergency,  or 
natural  Disaster  as  defined  in  Subpart  A 
of  this  part. 

(30)  Qualifying  physical  loss.  A  loss 
caused  by  damage  to  or  destruction  of 
physical  property  that  is  essential  to  the 
successful  operation  of  the  farm;  and  if 
it  is  not  repaired  or  replaced,  the  farmer 
would  be  unable  to  continue  operations 
on  a  reasonably  sound  basis. 

(31)  Qualifying  production  loss.  The 
production  loss  an  applicant  sustained 
from  the  disaster  that  is  equivalent  to  at 
least  a  30  percent  loss  of  normal  per 
acre  or  per  animal  production  in  any 
single  enterprise,  which  is  a  basic  part 
of  the  total  fanning  operation.  Losses  of 
livestock  increases,  e.g.,  calves,  pigs, 
etc.,  are  considered  production  losses, 
except  when  live  animals  are  destroyed. 
When  an  animal  is  killed,  lost  or  solid 
because  of  injury  or  reduced  production 
potential  caused  by  the  disaster,  it  is 
considered  a  physical  loss.  Reductions 
in  the  production  of  livestock  and 
livestock  products,  or  reductions  in 
weight  gains  of  animals  due  to 
homegrown  feed  crop  and/or  pasture 
losses,  will  not  be  considered 
production  losses  when  replacement 
feed  is  available  to  purchase,  regardless 
of  the  cost  of  that  feed  (normally 
production  losses  to  livestock 
enterprises  will  be  based  on  feed  crop 
and  pasture  losses).  When  the  disaster 
has  severely  disrupted  the  usual  feeding 
schedule  of  a  livestock  enterprise 
because  of  extended  utility  failure  or 
inaccessibility  to  the  livestock,  losses  in 
production  of  milk,  eggs,  weight  losses. 
etc..  may  be  considered  as  production 


losses.  Production  losses  will  be 
calculated  based  on  the  reduction  from 
normal  which  occurs  during  the 
disruption  period  and  the  period  needed 
to  bring  production  back  up  to  the 
normal  level 

(32)  Related  by  blood  or  marriage.  As 
used  in  this  subpart,  individuals  who  are 
related  to  one  another  as  husband,  wife, 
parent,  child,  brother  or  sister. 

(33)  Security.  Property  of  any  kind 
sub)ect  to  a  real  or  personal  property 
lien.  Any  reference  to  collateral  or 
security  property  shall  be  considered  a 
reference  to  the  term  "security." 

(34)  State  or  United  States.  The 
United  States  itself,  each  of  the  several 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States.  Guam.  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(35)  Subsequent  loans.  Any  EM  loans 
processed  by  the  Finance  Office  after  it 
processed  the  first  EM  loan  to  a 
borrower.  The  disaster  designation 
number  is  not  considered  in  determining 
whether  an  EM  loan  is  a  subsequent 
loan. 

(36)  Termination  date.  The  date 
specified  in  a  disaster  declaration/ 
determination/notification  which 
establishes  the  final  date  after  which 
EM  loan  applications  can  no  longer  be 
accepted. 

For  both  physical  and  production 
losses,  the  termination  date  is  8  months 
from  the  date  of  the  disaster 
declaration/determination/notification. 

(b)  Abbreviations.  The  following 
abbreviations  are  used  in  this  subpart: 

(1)  ASCS — Agricultural  Stabilization 
and  Conservation  Service. 

(2)  ECP — Emergency  Conservation 
Program. 

(3)  £■/>!/'— Emergency  Feed 
Assistance  Program. 

(4)  EM — ^Emergency  Loans. 

(5)  FCIC — Federal  Crop  Insurance 
Corporation. 

(6)  FEMA — Federal  Emergency 
Management  Agency. 

(7)  FIA — Federal  Insurance 
Administration. 

(8)  FmHA— Farmers  Home 
Administration. 

(9)  FMl — Forms  Manual  Insert. 

(10)  INS — Immigration  and 
Naturalization  Service. 

(11)  OCC— Office  of  the  General 
Counsel. 

(12)  5fii4— Small  Business 
Administration. 

(13)  f/CC— Uniform  Commercial  Code. 

(14)  £/SDi4— United  States 
Department  of  Agriculture. 


§1945.155    fMatlOfwMp  iMtWMn  FmHA 
and  oltMr  todaral  I 


(a)  ASCS  and  FmHA.  A  Memorandum 
of  Understanding  between  the  ASCS 
and  FmHA  on  disaster  assistance 
pertaining  to  the  exchange  of 
information  essential  to  the  elimination 
of  duplicate  compensatory  benefits  from 
the  two  participating  agencies  for  the 
same  disaster  losses  is  Exhibit  A  of 
FmHA  Instruction  2000-IJ  (available  in 
any  FmHA  office). 

(b)  FCIC  and  FmHA.  A  Memorandum 
of  Understanding  between  the  FCIC  and 
FmHA  pertaining  to  crop  insurance  and 
exchanging  information  essential  to  the 
elimination  of  duplication  of  disaster 
compensatory  benefits  is  Exhibit  A  of 
FmHA  Instruction  2000-N  (available  in 
any  FmHA  office). 

§1945.156    TlMtMtforcrwMand 
certHinttofl  rc<|iili  Miwiita  for  ■vsMsbMly  of 


(a)  Applicants  who  certify  that  other 
credit  is  available.  Applicants  applying 
for  EM  loan  assistance  who  certify  they 
are  able  to  obtain  sufficient  and  suitable 
credit  elsewhere  to  meet  their  actual 
farming  and  family  living  needs  are  not 
eligible  for  such  assistance. 

(b)  Applicants  who  certify  that  other 
credit  is  NOT  available.  Applicants  who 
certify  they  are  not  able  to  obtain 
sufficient  credit  elsewhere  to  meet  their 
actual  farming  and  family  living  needs 
must  meet  the  requirements  set  out  in 
this  paragraph  (b). 

(1)  Test  for  credit  for  individuals  and 
entities.  Applicants  must  be  unable  to 
obtain  sufficient  and  suitable  credit 
elsewhere  to  finance  their  actual  needs 
at  reasonable  rates  and  terms,  taken 
into  consideration  prevailing  private 
and  cooperative  rates  and  terms  in  the 
community  in  or  near  which  the 
applicant  resides  for  loans  for  similar 
purposes  and  periods  of  time.  If  the 
applicant  has  been  getting  credit  away 
from  the  local  community  where  the 
farming  operation  is  located,  such 
soiuxe(s)  of  credit  must  also  be 
contacted  and  considered.  The    * 
applicant's  equity  in  all  assets, 
including,  but  not  limited  to.  real  estate, 
chattels,  stocks,  bonds,  and  Certificates 
of  Deposit  will  be  considered  in 
determining  the  applicant's  ability  to 
obtain  such  credit  from  other  sources. 
Also,  the  applicant  must  offer  to  pledge 
all  assets  as  security  when  requesting 
credit  from  other  lenders.  Cooperatives, 
corporations,  partnerships  and  joint 
farming  operations  and  the  members, 
stockholders,  partners  and  joint 
operators,  both  individually  and 
collectively,  must  be  unable  to  provide 
the  required  financing  from  their  own 
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resources  or  with  credit  obtained  from 
pledgirig  those  resources  to  odier 
lenders.  Form  FinHA  1940-38,  "Request 
for  Lender's  Verification  of  Loan 
Application."  must  be  oompleted  (with 
particular  attention  that  Item  2A  is 
completed)  and  Sled  in  the  applicant's 
County  Office  case  folder,  and  anjr 
additional  facts  concerning  the  findings, 
in  all  cases,  must  be  documented  and 
recorded  in  the  running  case  record. 

(2)  Test  for  credit  certification 
requirements.  Applicants  will  certify  in 
writing  on  the  application  form,  and  the 
County  Supervisor  shaJl  make  the 
determination  whether  or  not  adequate 
and  suitable  credit  is  available 
elsewhere  to  finance  the  applicant's 
actual  needs  at  reasonable  rates  and 
terms,  taking  into  consideration 
prevailing  private  and  cooperative  rates 
and  terms  in  the  community  in  or  near 
which  the  applicant  resides  for  loans  for 
similar  purposes  and  periods  of  time. 
The  County  Supervisor  will  consider  all 
such  information  obtained  from  other 
lenders  in  making  the  determination,  but 
is  required  to  make  an  independent 
decision  concerning  the  applicant's 
ability  to  obtain  the  needed  credit 
elsewhere.  Should  the  County 
Supervisor  determine  that  the  applicant 
can  obtain  the  necessary  credit 
elsewhere  to  meet  actual  needs,  the 
applicant  will  be  notified,  in  writing, 
that  the  applicant  is  not  eligible  for  an 
EM  loan(s). 

(i]  For  applicants  whose  total  EM 
loan(s)  request  is  for  $300,000  or  less,  the 
foUovsring  actions  will  be  taken: 

(A)  Applicants  will  be  required  to 
apply  for  the  credit  needed  from  their 
normal  lender(8)  and,  if  their  normal 
lender(s)  is  located  outside  the  local 
community,  from  at  least  one 
agricultural  lender  in  the  local 
community,  to  determine  whether  such 
Iender(8)  will  provide  the  credit.  Form(s) 
FmHA  1940-38  mast  be  completed  by  all 
lending  sources  contacted,  unless  an 
exception  is  made  under  the  provisions 
of  paragraph  (bK2}{iMC)  of  diis  section. 
Only  when  the  applicant  is  not  able  to 
obtain  a  loan,  from  one  or  more  of  the 
lending  sources  contacted,  will  the 
applicant  be  considered  for  an  EM  loan. 
If  the  County  Supervisor  believes  it 
necessary,  the  action  required  in 
paragraph  (b)(2Kii)  of  this  section  will 
be  taken. 

[6]  When  the  County  Supervisor 
receives  letters  or  other  written 
evidence,  including  Form  FmHA  1940- 
38,  from  a  lender(s)  indicating  that  the 
applicant  is  unable  to  obtain 
satisfactory  credit  from  that  source(s), 
such  correspondence  will  be  included  in 
the  loan  docket 


(C)  If  it  appears  from  a  review  of  the 
application  that  it  would  be  unduly 
burdensome  for  the  applicant  to  obtain 
written  declinations  of  credit  from  other 
lenders,  the  County  Supervisor  may 
make  an  exception  to  tfiis  requirement, 
provided  the  County  Supervisor  is 
familiar  enough  with  other  lenders'  farm 
loan  programs  to  determine  that  no 
possibility  exists  for  the  applicant  to 
obtain  the  credit  needed  fro' :  those 
lenders.  When  this  conclusion  i? 
reached,  the  basis  for  it  will  be  recorded 
in  the  running  case  record,  and  further 
checks  will  not  be  necessary.  However, 
when  this  exception  is  used,  the 
applicant's  normal  lender(s)  must  be 
contacted  in  all  cases  and  tfie  results  of 
that  contact(s]  must  be  well  documented 
in  the  running  case  record. 

(ii)  For  applicants  whose  total  EM 
loan[8]  request  is  for  more  than  $300,000, 
the  following  actions  will  be  taken: 

(A)  Applicants  will  be  required  to 
apply  at  not  fewer  than  three 
conventional  lending  sources,  including 
the  Production  Credit  Association  or 
Federal  Land  Bank,  as  appropriate,  in 
the  local  community.  In  addition,  when 
an  applicant  has  a  net  worth  of  $1 
million  or  more  and  produces  evidence 
that  the  necessary  credit  cannot  be 
obtained  in  the  local  community,  the 
applicant  will  be  required  to  contact  at 
least  two  other  lending  sources  outside 
the  local  area.  One  or  more  of  those 
lenders  contacted  must  be  the 
applicant's  normal  lender(8]. 

(B)  Form  FmHA  1940-38  must  be 
completed  by  all  lending  sources 
contacted,  returned  to  the  County  Office 
and  handled  in  accordance  with 
paragraph  (b)j2Ki)(B]  of  this  section. 

(C)  When  the  County  Supervisor 
receives  Form  FmHA  1940-38  indicating 
that  the  applicant  is  unable  to  obtain 
satisfactory  credit,  the  forms  will  be 
placed  in  the  loan  docket  However, 
such  evidence  will  not  preclude  the 
County  Supervisor  from  contacting  other 
farm  lenders  in  the  area  and  making  an 
independent  determination  of  the 
applicant's  ability  to  obtain  credit 
elsewhere. 

(3)  Use  of  nonessential  assets  (both 
farm  and  nonfarm)  when  seeking  other 
credit.  When  an  EM  loan(s]  will  be 
made,  after  other  lenders  have  declined 
to  provide  needed  credit  to  the 
applicant,  the  County  Supervisor  wiJl,  as 
a  condition  of  loan  approval,  require  the 
applicant  and  the  owner(s)  of  the 
applicant  entity  to  list  all  assets  (both 
essential  and  nonessential)  setting  forth: 
Why  those  assets  and  any  income 
derived  from  them  are  needed;  and  how 
such  assets  and  the  income  derived  from 
them  will  be  used  for  essential  family 


living  expenses  and  for  maintaining  a 
sound  family  fanning  opeTation(s).  The 
loan  approval  official  must  detennine 
that  the  applicant's  plan  for  use  of  all 
assets  and  the  income  derived  there- 
from is  acceptable.  Any  assets  not 
contributing  to  essential  family  living 
expenses  and  maintenance  of  a  sound 
family  farming  operation  will  he 
considered  nonessential:  and  the 
applicant  and  the  owner(s)  must  as  a 
condition  of  loan  approval,  agree  to  sell 
the  nonessential  assets.  The  proceeds 
from  such  sale(s)  will  be  used  to  reduce 
the  amount  of  EM  loan(s)  requested, 
provided  the  assets  can  be  sold  prior  to 
the  EM  loan{s)  closing.  If  the 
nonessential  assetfs)  cannot  be  sold 
before  loan(s)  closing,  the  ownership 
interest  in  those  assets  wiJJ  be 
mortgaged  and/or  assigned  to  FmHA; 
and  a  written  agreement  prepared  and 
executed,  in  a  manner  approved  by  the 
OGC.  to  sell  those  assets  at  their  present 
market  value,  within  a  specified  period 
not  to  exceed  one  year  from  the  date  of 
loan(s]  dosing.  The  proceeds  from  the 
sale  of  such  assets  will  be  applied  as  an 
extra  payment  on  the  FmHA  loan 
carrying  the  lowest  interest  rate,  which 
is  secured  by  the  asset{s)  sold. 

§§1945.157—1945.160    [Reserved] 

§  1945.161    ReeeMng  and  proccsatng 
applicafUon*. 

(a)  Applications.  Applications  will  be 
received  and  processed  as  provided  in 
Subpart  A  of  Part  1910  of  this  chapter, 
with  consideration  given  to  the 
requirements  in  Exhibit  M  of  Subpart  G 
of  Part  1940  of  this  chapter. 

(1)  Applications  for  initial  EM  loans 
for  each  disaster  will  be  received  only  in 
areas  where  EM  loans  are  made 
available  in  accordance  with  Subpart  A 
of  Part  1945  of  this  chapter,  and  must  be 
postmarked  or  received  in  the  County 
Office  before  the  specified  S-month 
termination  date  has  passed.  These 
applications  must  be  processed  within 
twelve  months  after  they  are  filed. 

(2)  An  applicant  conducting  a  family 
fanning  operation  in  different  counties 
or  locations  will  be  considered  for  only 
one  application,  and  will  file  that 
application  in  the  county  in  which  the 
farm  headquarters  is  located,  unless 
determined  otherwise  by  the  State 
Director.  When  the  operation  is  located 
in  more  than  one  State,  the  State 
Directors  involved  will  consult  and 
determine  which  State  will  process  the 
application  and  service  the  loan(s). 

(3)  Applications  may  be  received  and 
processed  from  FmHA  EIM  loan 
borrowers  or  SBA  disaster  housing  loan 
borrowers  for  that  portion  of  the 
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maximum  EM  loan  originally  authorized, 
but  not  requested  initially  from  FmHA 
or  SBA,  provided  the  application  is 
received  within  8  months  of  the  disaster 
declaration/determination/notification 
date. 

(4]  Applicants  who  are  determined  to 
be  ineligible  for  an  EM  loan  may  be 
considered  for  other  types  of  FmHA 
farm  loans,  when  appropriate. 

(b)  Statement  of  losses.  Applicant's 
statements  of  loss  or  damage  will  be 
obtained  in  support  of  their  applications 
by  having  them  complete  Form  FmHA 
1945-22.  "Certification  of  Disaster 
Losses." 

(c)  ASCS  verification  of  farm 
acreages,  production  and  benefits.  From 
information  obtained  on  Form  FmHA 
1945-22,  the  County  Supervisor  will 
send  a  separate  Form  FmHA  1945-29, 
"ASCS  Verification  of  Farm  Acreages. 
Production  and  Benefits,"  to  the 
appropriate  ASCS  County  Office  for 
verification  of  ASCS  registered  farm(s) 
that  the  applicant  has  certified 
constituted  part  of  the  disaster  year's 
operation.  ASCS  records  of  acres  of 
crops  planted/grown  in  the  disaster 
year,  actual  (proven)  yields  in  the 
disaster  year,  ASCS  established  yields 
for  the  disaster  year,  ASCS  emergency 
payments  and  the  other  information 
requested  on  that  form  must  be 
obtained.  The  use  of  Form  FmHA  1945- 
29  is  optional  for  EM  loans  made  for 
physical  losses.  It  is  required  for  EM 
loans  made  for  production  losses  on 
crops  covered  by  ASCS  programs. 

(d)  Evidence  of  operation.  If  the 
apphcant  is  a  cooperative,  corporation, 
partnership,  or  joint  operation,  it  will 
provide  evidence  that  it  was  operating 
as  a  cooperative,  corporation,  joint 
operation  or  partnership  at  the  time  the 
disaster  loss  occurred,  or  has  changed 
its  form  in  accordance  with  §  1945.162(1) 
of  this  subpart,  after  the  loss  occurred. 

§  194S.162    Eligibility  requirements. 

In  accordance  with  the  Food  Security 
Act  of  1985  (Pub.  L.  99-198)  after 
December  23, 1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308,  which 
is  Exhibit  C  to  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the  individual 
or  entity  shall  be  ineligible  for  a  loan  for 
the  crop  year  in  which  the  individual  or 
member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 


Applicants  will  attest  on  Form  FmHA 
410-1.  "Application  for  FmHA  Services." 
that  as  individuals  or  that  its  members, 
if  an  entity,  have  not  been  convicted  of 
such  crime  after  December  23. 1985.  A 
decision  to  reject  an  application  for  this 
reason  is  not  appealable.  In  addition. 
the  following  requirements  must  be  met: 

(a)  Test  for  credit.  Applicants  must  be 
unable  to  obtain  sufficient  credit 
elsewhere  to  finance  actual  needs  at 
reasonable  rates  and  terms,  taking  into 
consideration  prevailing  private  and 
cooperative  rates  and  terms  in  the 
community  in  or  near  which  the 
applicant  resides  for  loans  for  similar 
purposes  and  periods  of  time. 

(b)  Citizenship.  (1)  An  individual 
applicant  must  be  a  citizen  of  the  United 
States  (see  §  1945.154(a)  of  this  subpart 
for  the  definition  of  "United  States")  or 
an  alien  lawfully  admitted  to  the  United 
States  for  permanent  residence  under 
the  Immigration  and  Nationality  Act. 
Aliens  must  provide  Forms  1-151  or  I- 
551,  "Alien  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  the  Immigration  and 
Naturalization  Service  (INS)  to  verify 
the  information  appearing  on  the  alien's 
identification  card  by  completing  INS 
Form  G-641,  "Application  for 
Verification  of  Information  from 
Immigration  and  Naturalization 
Records,"  obtainable  from  the  nearest 
INS  District  Office.  (See  Exhibit  B  of 
Subpart  A  of  Part  1944  of  this  chapter.) 
The  completed  form  will  be  mailed  to 
INS.  The  payment  of  a  service  fee  by 
FmHA  to  INS  is  waived  by  inserting  in 
the  upper  right  hand  comer  of  INS  Form 
G-641,  the  following:  "INTERAGENCY 
LAW  ENFORCEMENT  REQUEST". 

(2)  More  than  a  50  percent  interest  in 
the  cooperative,  corporation, 
partnership  or  joint  operation  must  be 
owned  by  United  States  citizens  (see 
§  1945.154(a)  of  this  subpart  for  the 
definition  of  "United  States")  or  aliens 
lawfully  admitted  to  the  United  States 
for  permanent  residence  under  the 
Immigration  and  Nationality  Act. 

(c)  Established  farmer.  An  applicant 
must  be  an  established  farmer  (as 
defined  in  §  1945.154(a)  of  this  subpart). 
An  applicant  who  conducts  the  farming 
operation  as  an  individual  must  manage 
the  farming  operation.  At  least  one 
stockholder,  member,  partner  or  joint 
operator  of  an  entity  applicant  must 
manage  the  farming  operation.  One  who 
does  not  devote  full  time  to  the  farming 
operation  may  be  considered  the 
manager  provided  that  person  visits  the 
farm  at  sufficiently  frequent  intervals  to 
exercise  control  over  the  farming 


operation,  makes  decisions  and  gives 
directions  on  how  the  operation(s) 
should  be  run.  and  sees  that  the 
operation  is  being  carried  on  properly. 
Any  applicant  that  employs  an  outside 
full-time  hired  manager  or  management 
service  does  not  qualify  as  an 
established  farmer,  regardless  of  the 
number  of  visits  made  by  the  individual 
applicant  or  the  members,  stockholders, 
partners  or  joint  operators.  The 
following  are  not  considered  to  be 
established  farmers  for  EM  loan 
purposes: 

(1)  An  estate  or  trust:  a  corporation 
with  over  50  percent  of  the  ownership 
held  by  an  estate,  trust,  another 
corporation,  a  partnership  or  a  joint 
operation;  a  partnership  or  joint 
operation  with  over  50  percent  of  the 
ownership  held  by  an  estate,  trust, 
corporation,  another  partnership  or 
another  joint  operation. 

(2)  Integrated  livestock,  poultry,  and 
fish  processors  who  operate  primarily 
and  directly  as  commercial  businesses 
through  contracts  or  business 
arrangements  with  farmers.  However,  a 
grower  under  contract  with  an  integrator 
or  processor  is  considered  an 
established  farmer  even  though  the 
applicant  operates  through  a  contract 
arrangement  with  an  integrated 
processor,  provided  the  operation  is  not 
managed  by  an  outside  full-time  hired 
manager  or  management  service. 
Farmers  operating  through  contract  may 
be  considered  for  EM  loans  for  physical 
losses  and  production  losses.  However, 
eligibility  for  and  the  amount  of  their 
production  losses  will  be  determined 
from  the  applicant's  share  of  the 
agricultural  production  as  set  forth  the 
contract. 

(d)  Operate  in  a  disaster  area.  An 
applicant  for  an  EM  loan  must  have 
sustained  qualifying  losses  in  an  area  in 
which  the  availability  of  EM  loans  for 
actual  losses  has  been  determined  in 
accordance  with  Subpart  A  of  Part  1945 
of  this  chapter  and  must  have  filed  an 
application  before  the  expiration  date. 
When  an  applicant's  farming  operation 
is  located  both  in  a  designated 
county(ies)  and  a  non-designated 
countyjies)  refer  to  §  1945.163(a)(2)(xx) 
of  this  subpart. 

(e)  Losses.  An  applicant  must  have 
suffered  qualifying  production  and/or 
physical  losses  to  be  eligible  for  an  EM 
loan.  Production  losses  must  be  to 
property  in  which  the  applicant  has  an 
ownership  interest  or  interest  in  which  a 
security  interest  can  be  obtained. 
Physical  losses  must  be  to  property  in 
which  the  applicant  has  an  ownership 
interest.  See  §  1945.163  of  this  subpart 
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for  the  methods  of  determining 
qualifying  losses. 

(0  Legal  capacity.  An  applicant  must 
possess  the  legal  capacity  to  contract  for 
the  loan. 

(g)  Training  and  experience.  An 
applicant  must  have  sufficient 
applicable  training  or  farming 
experience  in  managing  and  operating  a 
farm  or  ranch  (within  1  of  the  last  5 
years  immediately  proceeding  the 
application]  wrlncfa  indicates  the 
managerial  abihty  necessary  to  assure 
reasonable  prospects  of  success  in  the 
proposed  plan  cooperation  and  have  the 
character  (empfaasiring  credit  history, 
past  record  of  debt  repayment  and 
reliabihty).  and  industry  necessary  to 
carry  out  the  proposed  operation. 

(h)  Honestly  endeavor.  The  applicant 
will  honestly  endeavor  to  carry  out  the 
undertakings  and  obligations  required  of 
the  applicant  in  connection  with  the 
loan. 

(i)  Family  farm.  The  applicant's  farm 
must  be  a  family  farm  as  defined  in 
§  1945.4  of  Subpart  A  of  Part  1941  of  this 
chapter.  If  the  applicant  was  conducting 
larger  than  a  family  farm  at  the  time  of 
the  disaster  but  will  be  conducting  a 
family  farm  at  the  time  an  EM  loan  is 
closed,  the  applicant  meets  this 
eligibility  requirement. 

(j)  Intent  to  continue  farming.  An 
applicant  must  show  an  intent  to 
continoe  the  operation  after  the  disaster. 
Those  applicants  who  were  required  to 
stop  temporarily  because  of  the  disaster 
loss  or  damage  to  their  operations  but 
intend  to  continue  farming  with  EM  loan 
assistance  meet  this  requirement 

(k)  EMIoaa(s)  to  cooperatives, 
corporatioas,  joint  opaations  or 
partnerships.  When  an  EM  loan  is  made 
to  a  cooperative,  cotporation, 
partnership  or  joint  operation,  only  one 
initial  EM  loan  can  be  made  to  the  entity 
constituting  the  farming  operation  to 
cover  the  losses  per  disaster.  However, 
an  individual  member,  stockholder, 
partner,  or  joint  operator  may  qualify  for 
a  separate  EM  loan  to  cover  losses  to  a 
separate  farmirtg  operation  which  the 
applicant  conducts  as  an  individual  on  a 
different  farm  tract 

(1)  If  the  members,  stockholders. 
partners  or  (oint  operators  holding  a 
majority  interest  ore  related  by  blood  or 
marriage,  at  least  one  member, 
stockholder,  partner  or  joint  operator 
must  operate  the  family  farm. 

(2)  If  the  members,  stockholders, 
partners  or  joiat  operators  holding  a 
majority  interest  are  not  related  by 
blood  or  marriage,  the  majority  interest 
holders  must  operate  the  family  farm. 

(3)  If  an  entity  applicant  has  an 
operator  interest  in  any  other  farming 


operation,  that  farming  operation  must 
be  no  larger  than  a  family  form. 

(I)  Change  in  the  form  of  an  applicant. 
A  chan^  in  the  form  of  an  applicant 
between  the  time  of  a  qualifying  loss 
and  the  time  an  EM  loan  is  dosed  does 
not  make  the  applicant  ineligiUe  for  EM 
loan  assistance.  (Examples  of  changes  in 
form  are  as  followrs:  An  entity  may  split 
into  its  individual  members  or  into  more 
than  one  entity;  one  or  more  individuals 
may  leave  an  entity;  an  individual  may 
incorporate:  a  partnership  may  become 
a  joint  operation,  a  corporation,  a 
cooperative,  or  another  partnership;  a 
corporation  may  become  a  partnership, 
a  joint  operation,  a  cooperative,  or 
another  corporation:  a  cooperative  may 
become  a  joint  operation,  a  partnership, 
a  corporation,  or  another  cooperative;  a 
joint  operation  may  become  a 
partnership,  a  corporation,  a  cooperative 
or  another  joint  operation.)  Such  an 
applicant  is  eligible  for  EM  loan 
assistance  subject  to  all  of  Oie  following 
limitations  and  qualifications: 

(1)  The  applicant  must  meet  all  FmHA 
eligibility  requirements  at  the  time  of 
loan  closing. 

(2J  The  applicant  must  not  conduct  an 
operation  larger  than  the  operation  that 
was  being  conducted  at  the  time  of  the 
disaster. 

(3)  In  the  case  of  an  entity  applicant 
all  of  the  individuals  who  have  an 
interest  in  the  entity  must  have  had  an 
ownership  interest  (or  an  interest  in 
which  a  security  interest  could  be 
obtained}  in  the  fanning  operation  at  the 
time  of  the  disaster  and/or  must  be  heirs 
of  those  who  had  an  ownership  interest 
(or  an  interest  in  which  a  security 
interest  could  be  obtained)  in  the 
fanning  operation  at  the  time  of  the 
disaster.  Heirs  must  have  been 
participatix^g  in  the  operation  at  the  time 
the  disaster  occurred  and  must  be 
engaged  in  the  farming  operation  at  the 
time  of  loan  approval. 

(4)  In  the  case  of  an  individual 
applicant,  that  person  must  have  had  an 
ownership  interest  (or  an  interest  in 
which  a  security  interest  could  be 
obtained]  in  the  operation  at  the  time  of 
the  disaster  and/or  must  be  an  heir  of 
those  who  had  an  ownership  interest  (or 
an  interest  in  which  a  security  interest 
could  be  obtained)  in  the  operation  at 
the  time  of  the  disaster.  An  heir  has  to 
have  been  participating  in  the  operation 
at  the  time  the  disaster  ocouned  and  has 
to  be  engaged  in  the  farming  operation 
at  the  time  of  loan  approval. 

(5)  To  determine  the  amoimt  of  an 
actual  loss  loan  an  applicant  may 
receive,  first  calculate  the  actual  loss 
suffered  by  the  operation(s)  as  it  existed 
at  the  time  of  the  disaster,  in  accordance 
with  §  1945.163  of  this  subpart.  Then 


look  at  the  individual  applicant  or  the 
individual  members,  stockholders, 
partners  or  joint  operators  of  an  entity 
applicant  and  determine  each  person's 
percentage  of  ownership  interest  (or 
interest  in  which  a  security  interest 
could  be  obtained)  in  the  operation  as  it 
existed  at  the  time  of  the  disaster.  For 
an  entity  applicant,  add  the  percentages 
of  all  owners  who  had  an  interest  in  the 
entity  that  suffered  the  disaster  losses. 
Multiply  the  actual  loss  suffered  by  the 
operation  as  it  existed  at  the  time  of  the 
disaster  by  this  percentage  figure:  the 
result  is  the  amount  of  actual  loss  loan 
the  applicant  may  receive.  For  example, 
if  one  partner  withdraws  from  a  four- 
partner  partnership  (each  person  owning 
a  25%  interest),  the  remaining  three 
partners  are  eligible  for  75  percent  of  the 
actual  loss  suffered  by  the  operation  as 
it  existed  at  the  time  of  the  disaster. 


§  1945.169 
eligltaWty  for  EM  loMiM 
tof 


and  Uia  maxImuM 


Disaster  losses  will  be  reported  by 
applicants  on  Form  FmHA  1945- 
22,"Certirication  of  Disaster  Losses," 
which  states  the  physical  and 
production  losses  suffered  as  a  result  of 
the  declared/ designated  disaster.  The 
applicant  will  report,  on  Form  FmHA 
1945-22.  total  acres  and  actual  yields  for 
all  crops  planted  and/or  grown  in  the 
disaster  year,  and  the  number  of  all 
animal  units  and  production  per  animal 
unit  being  maintained  at  the  time  of  the 
disaster.  TTiis  information  will  come 
from  the  applicant's  ovkm  records  or 
from  ASCS  records  of  acres  grown  and 
proven  actual  yields  in  the  disaster  year. 
Applicants  will  also  report  their 
previous  5-year  production  levels  as  set 
forth  in  paragraph  (a]  of  this  section. 
This  form  will  be  completed  and 
submitted  to  the  County  Office  with  the 
application,  as  soon  as  the  losses  and/or 
damages  can  be  accurately  assessed. 
The  information  provided  by  applicants 
on  Form  FmHA  1945-22  will  be  the 
primary  basis  for  FmHA's  calculation  of 
qualifying  losses,  eligibility  for  EM 
loan(s]  based  on  production  losses,  and 
an  applicant's  maximum  amount  of  EM 
loan  eligibility.  Therefore,  applicants  are 
required  to  certify,  subject  to  penalties 
of  law,  that  the  accuracy  and 
completeness  of  the  information 
provided  on  Form  FmHA  1945-22  can  be 
supported  by  written  records. 
Applicants  will  be  asked  to  identify  on 
that  form  any  single  farming  enterprise 
they  consider  basic  to  the  success  of 
their  total  farming  operation,  and  in 
which  they  have  suffered  a  disaster  loss. 
When  an  applicant's  certified 
production  loss  claims  seem 
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unreasonable,  they  will  be  verified  and 
the  flndings  documented.  Physical  loss 
claims  wiU  be  verified  by  requiring  the 
applicant  to  furnish  evidence  of 
ownership  and  proof  of  the  property  loss 
or  damage.  Proof  of  ownership  could  be 
by  deeds,  mortgages,  financial 
statements,  insurance  policies,  and  the 
like.  Proof  of  the  loss  or  damage  could 
be  by  the  applicant's  own  pictures, 
written  certiHcation  by  other  persons  or, 
when  practical,  by  visual  inspections  by 
TmHA  employees. 

(a)  Production  losses.  (1)  The  normal 
year's  production  will  be  established  by 
eliminating  the  poorest  year  of  the  5- 
year  production  history  immediately 
preceding  the  disaster  year  and 
averaging  the  remaining  4  year's 
production.  The  applicant  must  select 
the  year  to  be  ehminated.  The  year 
selected  to  be  eliminated  must  be  the 
same  year  for  all  farm  enterprises  (i.e.. 
all  crops,  livestock,  and  livestock 
products),  which  constituted  a  part  of 
the  applicant's  fanning  operation  during 
that  year.  A  State  supplement  will  be 
issued  which  will  be  used  in  connection 
with  paragraph  (a)(l)(iii)  of  this  section. 
The  State  supplement  will  contain 
average  production  figures  provided  by 
the  USDA  State  Crop  and  Livestock 
Rc^porting  Service,  when  available.  If 
those  records  are  not  available,  the 
State  supplement  will  contain  statistical 
data  on  production  from  similar  State  or 
Federal  bodies.  When  this  information  is 
available  by  county,  county  averages 
will  be  used.  If  available  only  by  State, 
the  State  averages  will  be  used 
throughout  the  State.  In  those  States 
where  neither  a  Country  nor  State 
average  is  available  for  an  agricultural 
commodity(ies),  the  State  Director,  with 
the  advice  of  representatives  of  other 
Federal  and  State  agricultural  agencies, 
will  establish  County  or  State  averages 
and  advise  County  Offices  of  these 
averages  in  the  State  supplement.  State 
Directors  and  Farmer  Programs  Chiefs  in 
adjoining  States  will  consult  with  each 
other  before  releasing  these  figures. 
Applicants  will  identify,  on  Form  FmllA 
194S-22.  the  production  record  source(s) 
to  be  used  in  determining  the  normal 
year's  production  for  each  commodity 
that  was  produced  on  all  farms  operated 
by  the  applicant  in  the  disaster  year. 
Applicants  must  use  the  production 
record  sourcefs)  for  each  crop  in  the 
order  of  priority  as  follows: 

(i)  The  applicant's  actual  reliable 
farm  records  orASCS  "actual  yields. " 
for  those  years  for  which  they  are 
available.  When  the  ASCS  "actu.-il 
yields"  are  used,  they  will  be 
documented  on  Form  FmHA  1945-29.  If 
actual  yields  are  not  available  for  all  of 


the  5  crop  year(s],  the  applicant  will  first 
use  a  combination  of  actual  records 
which  are  available  and  the  ASCS 
established  yield(8)  for  the  disaster  year, 
as  specified  in  subparagraph  (ii).  If 
ASCS  established  yields  are  not 
available  for  the  disaster  year,  then  the 
applicant  will  use  a  combination  of 
actual  records  which  are  available  and 
County  or  State  averages,  as  specified  in 
paragraph  (a)(l)(iii). 

(ii)  The  ASCS  "established yields." 
When  this  production  record  source  is 
used,  the  applicant  must  obtain  the 
information  from  ASCS  and  submit  it 
with  the  application  to  FmHA.  The 
disaster  year  established  yield,  as 
provided  by  ASCS  for  any  given  crop, 
will  be  used  as  the  yield  for  those  years 
for  which  actual  yields  are  not  available 
and  combined  with  actual  yields  to 
determine  the  normal  year's  yields. 
When  there  are  no  actual  yields 
available  for  any  of  the  5  years,  and 
there  is  an  ASCS  established  yield 
available  for  the  disaster  year,  the 
established  yield  tvill  be  considered  as 
the  normal  year's  yield,  without  any 
calculations.  This  production  record 
source  will  be  used  only  for  those  years 
and  those  commodities  for  which  the 
applicant's  or  ASCS  actual  yields  are 
not  available. 

(iii)  The  County  or  State  average 
yields.  These  average  yields  will  be 
found  in  the  State  supplement 
mentioned  in  paragraph  (a)(1)  of  this 
section.  This  production  record  source 
will  be  used  only  for  those  commodities 
and  those  years  for  which  neither  the 
applicant's  reliable  farm  records  nor 
ASCS  actual  or  established  yields  are 
available.  Only  when  there  are  no 
"actual  yields"  or  "established  yields" 
available  will  County  or  State  average 
yields  be  used.  However.  County  or 
State  average  yields  may  be  combined 
with  actual  yields  when  established 
yields  are  not  available,  but  County  or 
State  average  yields  will  not  be 
combined  with  established  yields  when 
established  yields  are  available  for  the 
disaster  year. 

(iv)  When  an  applicant's  production 
loss  is  on  land  being  developed  and 
maximum  production  capacity  has  not 
been  attained,  the  State  Director  will 
establish  normal  yields  on  a  case-by- 
case  basis. 

(2)  FmHA  loan  official(s)  will 
complete  Form  FmHA  1945-26, 
"Calculation  of  Actual  Losses." 

(i)  In  calculating  production  losses, 
the  same  established  unit  prices  will  be 
used  for  the  disaster  year  and  the 
normal  year  in  computing  the  dollar 
value  of  each  enterprise.  Unit  prices  will 
be  established  in  accordance  with 


paragraph  (a)(2)(iv)  of  this  section.  In 
the  production  loss  calculation,  those 
crop  production  yields  and  production 
per  animal  unit  records  authorized  in 
paragraphs  (a)(l)(i).  (ii)  and  (iii)  of  this 
section  will  be  used. 

(ii)  Information  certified  on  Form 
FmHA  1945-22  for  the  disaster  year  for 
all  single  enterprises  (as  defined  in 
S  1945.154(a)(13)(i]  of  this  subpart), 
which  suffered  a  loss  due  to  the 
disaster,  will  be  transposed  from  Form 
FmHA  1945-22  to  the  appropriate  places 
on  Form  FmHA  1945-26.  The  FmHA 
official  completing  Form  FmHA  1945-26 
is  responsible  for  veriftying  loss 
information  provided  by  the  applicant. 
Information  obtained  from  ASCS  on 
Form  FmHA  1945-29  will  be  cross 
checked  with  information  provided  by 
the  applicant  on  form  FmHA  1945-22. 
Whenever  there  is  a  discrepancy 
between  an  applicant's  acreage  and/or 
yield  information  provided  on  Form 
FmHA  1945-22.  by  the  applicant,  and 
the  information  provided  by  ASCS  on 
Form  FmHA  1945-29,  the  applicant  will 
be  told  about  the  discrepancy  and  the 
applicant  and  the  County  Supervisor 
will  complete  Form  FmHA  1945-22  so 
that  it  accurately  reflects  the  applicant's 
average  and  yield. 

(iii)  When  the  applicant's  disaster  loss 
is  due  to  a  reduction  in  quality  with  or 
without  a  quantity  loss,  rather  than  a 
reduction  in  quanity  only,  the  applicant 
will  be  given  credit  for  quality  loss  by 
adjusting  the  actual  production  yield 
downward.  This  will  be  accomplished 
by  converting  the  dollar  value  of  the 
quality  loss  to  a  yield  reduction  equal  in 
value  to  the  quality  loss.  When  a  quality 
adjustment  is  necessary,  the  basis  used 
in  making  the  adjustment  will  be  the 
applicant's  accurate  records  of 
production  and  sales  receipts  showing 
the  actual  price  received  and  the  grade 
of  the  commodity  for  the  five  years 
immediately  preceding  the  disaster  year. 
The  normal  year's  quality  will  be 
established  by  eUminating  the  poorest  of 
the  five-year  record.  The  applicant  must 
select  the  year  to  be  eliminated.  The 
burden  of  providing  this  information 
rests  with  the  applicant. 

Example  I:  A  fanner  has  accurute  records 
indicating  thai  the  fanner's  nonnal  year's 
production  of  com  is  100  bushels  per  acre  of 
No.  2  com.  Due  to  flooding  after  the  ears 
were  set  and  mature,  the  com  was  coaled 
with  a  nimy  residue.  This  resulted  in  the 
quality  grade  l>eing  reduced  from  No.  2  lo  No. 
3.  The  commodity  price  established  for  No.  2 
yellow  com  was  $3.00  per  bushel.  The  fctrmer. 
due  entirely  lo  a  reduction  in  quality, 
received  $1.50  per  bushel.  Therefore,  when 
computing  the  disaster  loss,  the  quantity 
produced  would  be  reduced  by  SO°t  lo  reflecl 
the  quality  loss. 
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rield 

Grade  quality.. 


Established  pnce 
per  bushel. 


Establistied 
criteria 


Disaster  year 
actuals 


too  bu/acre. 
No  2  yellow 

corr». 
$3  00 


100  bu/acre 
No.  3  yellow 

com 
$1.50  (actual 

received) 


Price  per  Unit  Disaster  Year  (Si. 50)  Divided 
by  Price  per  Unit  Normal  Year  ($3.00) 
equals  Quality  Reduction  (.5  or  50%) 
Quality  Reduction  x  Disaster  Year  Actual 
Production  =  Quality  (for  loss 
calculation] 
.5  X  100  bushels  per  acre  =  50  bushels  per 

acre 
50  bushels  per  acre  will  be  entered  on  Form 
FmHA  1945-26  as  the  disaster  year  yield 
to  reflect  the  quality  reduction. 
Example  II:  A  cotton  farmer  usually 
produces  No.  2  cotton.  In  the  disaster  year, 
the  farmer  produced  No.  3  cotton  and  this 
quality  loss  resulted  in  a  grade  reduction 
amounting  to  a  dockage  of  $100.00  per  bale 
(550  lbs.).  The  farmer's  ASCS  established 
yield  is  550  lbs.  per  acre.  The  farmer 
produced  600  lbs.  per  acre  in  the  disaster 
year.  The  established  price  for  cotton  for  the 
disaster  year  is  $330.00  per  bale  (.60  cents  per 
pound). 


Established 
criteria 

Disaster  year 
actuals 

YIeM 

550  Ibs./acre... 
2 

600  tbs./acre 

Grade 

3 

Price  per  t>aie 

S330.00 

$230  00 

230 


—  =.70 
330 

.70  X  600  =  420  lbs.  per  acre 

420  lbs.  per  acre  would  be  entered  on  FmHA 
Form  1945-26  as  the  disaster  year  yield 
to  reflect  the  quality  reduction. 
In  this  example  the  farmer  would  not  be 

eligible  for  an  EM  loss  loan  since  the  fanner 

suffered  only  a  24  percent  loss. 


420  Ibs./acre 
550  Ibs./acre 


=  76% 


The  calculations  used  for  a  quanity 
reduction  due  to  quality  losses  must  be 
documented  on  Form  FmHA  1945-26  or  on  an 
attachment  to  that  form. 

(iv)  The  gross  dollar  value  of 
production  losses  will  be  computed  for 
all  crops  and  all  livestock  enterprises, 
which  were  a  part  of  any  single 
enterprise  that  suffered  losses  due  to  the 
disaster,  by  calculating  the  value  of  the 
disaster  year's  production  and 
subtracting  that  amount  from  the 
calculated  value  of  the  normal  year's 
production.  Unit  prices  for  all 
agricultural  commodities  produced 
commercially  in  each  State  will  be 


established  on  a  Statewide  basis  by  all 
FmHA  State  Directors  each  year,  and 
published  in  a  State  supplement  to  be 
issued  not  later  than  February  15  of 
each  year.  These  commodity  prices  will 
be  established  by  averaging  the  monthly 
market  prices  of  each  commodity  for  the 
12-month  period  preceding  the  calendar 
year  in  which  the  disaster  occurs.  The 
monthly  average  market  prices  report, 
"Agricultural  Prices,"  prepared  by  the 
National  Agricultural  Statistics  Service 
(NASS),  formeriy  the  Statistical 
Reporting  Service  (SRS),  will  be  mailed 
to  each  State  Office  from  the  FmHA 
National  Office  the  first  week  of  each 
month  for  the  previous  month.  This 
report  provides  the  average  monthly 
prices  for  all  major  agricultural 
commodities  produced  in  each  State.  For 
major  commodities  not  reported 
monthly  by  NASS.  State  Offices  will 
also  be  sent  the  NASS  publication. 
"Crop  Values  Summary."  This 
publication  provides  a  3-year  history  of 
seasonal  average  prices,  by  State  and 
United  States  average,  for  all  crops  of 
any  significance  produced  in  the  48 
contiguous  States  and  Hawaii.  Prices 
found  in  this  annual  publication, 
available  by  February  1  of  the  year 
succeeding  the  year  being  reported,  are 
to  be  used  as  a  guide  only  in 
establishing  the  annual  price  list  of 
commodity  prices  only  for  those 
commodities  for  which  the  monthly 
average  prices  are  not  reported.  State 
Directors  will  consult  with  other 
agricultural  agency  representatives  and 
other  agricultural  lenders  in  the  local 
area;  and  State  Directors  and  Farmer 
Program  Chiefs  in  adjoining  States  will 
consult  each  other  for  additional 
guidance  before  releasing  their 
commodity  price  lists.  Once  established, 
these  prices  will  not  be  changed  for  any 
EM  loan  processed  under  any  disaster 
occurring  on  or  after  February  1  of  that 
calendar  year  through  January  31  of  the 
next  calendar  year.  These  monthly  and 
annual  reports  will  be  retained  and  used 
for  reference  each  year  when  preparing 
the  annual  price  lists  of  average 
commodity  prices  to  be  used  Statewide 
for  calculating  actual  production  loss 
values,  for  all  disasters  that  occur  during 
the  ensuing  12-month  period. 

(v)  The  amount  of  actual  production 
loss  will  be  calculated  for  the  single 
enterprise  which  is  a  basic  part  of  the 
farming  operation  (see  §  1945.154(a)(13) 
of  this  subpart]  by  subtracting  all 
financial  assistance  provided  through 
any  disaster  relief  program  and  all 
compensation  for  disaster  losses 
provided  by  any  source  [i.e.,  crop 
insurance  indemnity  payments,  ASCS 
disaster  program  payments)  for  that 
enterprise,  from  the  gross  dollar  amount 


of  production  losses  for  that  enterprise 
as  determined  in  paragraph  (a)(2)(iv)  of 
this  section. 

(vi)  Actual  losses  for  tobacco,  peanuts 
and  other  crops  grown  under  acreage 
and/or  poundage  control  will  not  be 
calculated  differently  than  any  other 
crop;  i.e.,  the  calculations  must  not 
include  the  dollar  value  of  carry  over 
surplus  poundage  from  previous 
year'8(8')  production  or  underproduced 
pounds  to  be  sold  or  produced  in  future 
years.  The  value  of  underproduced 
poundage  allotments  and  quotas  must 
not  be  subtracted  from  the  loss. 
Production  from  all  "controlled"  crop 
acres  planted  in  the  disaster  year, 
including  acreage  above  the  producer's 
allotments  and  quotas,  will  be 
considered  even  though  the  carry-over 
crop  is  not  eligible  for  price  supports 
until  the  next  marketing  year. 

(vii)  Actual  losses  for  spring  and  fall 
annual  crops  of  the  same  species  will  be 
treated  as  two  separate  crop  losses  and 
listed  separately  on  Forms  FmHA  1945- 
22  and  1945-26.  The  crop(s)  not  affected 
by  the  disaster  will  be  considered  as 
having  produced  a  normal  year's  yield. 

(viii)  The  dollar  value  of  the  actual 
production  loss  for  the  single  enterprise 
which  is  a  basic  part  of  the  farming 
operation  as  designated  by  the  applicant 
in  Item  F,  Form  FmHA  1945-22,  will  be 
divided  by  the  previously  calculated 
normal  year's  gross  income  for  that 
enterprise.  The  result  should  be  rounded 
to  the  nearest  whole  number.  To 
illustrate,  if  the  calculation  shows  a 
29.49  percent  production  loss,  round  it 
down  to  29  percent.  If  the  calculation 
shows  a  29.50  percent  loss  round  it  up  to 
30  percent.  This  establishes  the 
percentage  reduction  in  production  from 
normal  for  that  enterprise.  If  the 
percentage  loss  in  any  single  enterprise 
(see  §  1945.154{a)(13)  of  this  subpart) 
which  is  a  basic  part  of  the  farming 
operation  equals  or  exceeds  30  percent, 
and  the  applicant  is  otherwise  eligible. 
EM  loan  assistance  will  be  considered. 

(ix)  Once  eligibility  is  established, 
based  on  production  losses,  the  total 
production  loss  sustained  by  the 
applicant,  directly  attributable  to  the 
disaster,  is  computed  by  adding  the 
gross  dollar  amount  of  production  losses 
of  all  single  enterprises,  whether  or  not 
they  constitute  a  basic  part  of  the 
farming  operation,  and  subtracting  from 
this  total  all  financial  assistance 
provided  through  any  disaster  relief 
program  and  all  compensation  for 
disaster  losses  provided  by  any  source 
for  those  enterprises. 

(x)  The  maximum  EM  loan  for 
production  losses  is  limited  to  80 
percent  of  the  total  calculated  actual 
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production  loss  sustained  by  the 
applicant 

(xi)  Production  losses  to  hayland. 
pasture  and  rangeland  used  for  grazing 
livestock  owned  by  the  applicant  must 
be  based  on  the  production  from  only 
those  acres  which  are  utilized  in  the 
disaster  year.  Losses  may  be  calculated 
by  one  of  three  methods  when  approved 
by  the  State  Director.  The  State  Director 
will  decide  which  one  of  the  following 
three  methods  will  be  used  throughout 
the  State  to  calculate  losses  to  pasture 
and  rangeland;  and  issue  a  State 
supplement  to  this  subpart,  setting  forth 
the  method(s]  to  be  used  Statewide. 

(A)  The  price  per  acre  method.  The 
price  per  acre  method  is  used  to 
calculate  pasture  losses  in  the  following 
manner: 

[1)  Determine  the  normal  year's  gross 
dollar  value.  To  calculate  this,  multiply 
the  number  of  acres  available  to  be 
grazed  for  the  disaster  year  by  the 
established  rental  charge  per  acre  per 
mongh  (this  figiu-e  is  established  by  the 
State  Director  in  accordance  with 
paragraph  (a](2](iv]  of  this  section];  by 
the  average  number  of  months  grazed 
per  year  during  the  highest  4  out  of  the  5 
preceding  years. 

[2)  Determine  the  disaster  year  gross 
dollar  value.  To  calculate  this  multiply 
the  number  of  acres  grazed  during  the 
disaster  year  by  the  established  rental 
charge  per  acre  per  month  (as 
determined  in  accordance  with 
paragraph  (a)(2)(xi)(A)(7)  of  this 
section);  by  the  number  of  months  the 
livestock  were  able  to  be  grazed  during 
the  disaster  year. 

[3)  Subtract  the  disaster  year  gross 
dollar  value  (see  paragraph 
(a)(2)(xi)(A){2)  of  this  section)  from  the 
normal  year  gross  dollar  value  (see 
paragraph  (a)(2)(xi)(A)(7)  of  this  section) 
to  determine  the  value  of  pasture  loss 
suffered  during  the  disaster  year. 

(B)  The  charge  per  head  or  animal 
unit  method.  The  charge  per  head  or  per 
animal  unit  method  is  used  to  calculate 
pasture  losses  in  the  following  manner: 

[1]  Determine  the  normal  year  gross 
dollar  value.  To  calculate  this,  multiply 
the  number  of  animals  or  animal  units 
grazed  per  month  during  the  disaster 
year  by  the  established  rental  charge 
per  animal  or  per  animal  unit  per  month 
(this  figure  is  established  by  the  State 
Director  in  accordance  with  paragraph 
(a)(2)(iv)  of  this  section);  by  the  average 
number  of  months  grazed  per  year 
during  the  highest  4  out  of  the  preceding 
5  years. 

(2)  Determine  the  disaster  year  gross 
dollar  value.  To  calculate  this,  multiply 
the  number  of  animals  or  animal  units 
grazed  per  month  during  the  disaster 
year  by  the  established  normal  rental 


charge  per  animal  or  per  animal  unit  per 
month  (as  determined  in  accordance 
with  paragraph  (a)(2)(xi)(B)(J)  of  this 
section);  by  the  number  of  months 
grazed  during  the  disaster  year. 

(3)  Subtract  the  disaster  year  gross 
dollar  value  (see  paragraph 
(a)(2)(xi)(B)(2)  of  this  section)  from  the 
normal  year  gross  dollar  value  (see 
paragraph  (a)(2](xi)(B)(7)  of  this  section) 
to  determine  the  value  of  pasture  loss 
suffered  during  the  disaster  year. 

(C)  The  forage  equivalent  method. 
The  forage  equivalent  method  is  used  to 
calculate  pasture  losses  in  the  following 
manner: 

(1)  Determine  the  normal  year  gross 
dollar  value.  To  calculate  this,  mulitiply 
the  number  of  acres  grazed  during  the 
disaster  year  by  the  established  price 
per  pound  or  ton  (this  figure  is 
established  by  the  State  Director  in 
accordance  with  paragraph  (a)(2)(iv)  of 
this  section);  by  the  average  number  of 
pounds  or  tons  of  forage  equivalent 
produced  per  acre  per  year  during  the 
highest  4  out  of  the  preceding  5  years  for 
forage  of  the  type  being  used  in  this 
calculation.  (The  State  Office  will  set 
forth  the  forage  equivalent  values  to  be 
used  or  the  methodology  to  be  used  to 
derive  this  value  in  a  State  Supplement. 
This  information  may  be  set  forth  on  a 
countywide  or  statewide  basis.  The 
State  Director  may  contact  the  State's 
Extension  Service  or  other 
knowledgeable  sources  to  assist  in 
establishing  the  forage  equivalent 
determination). 

(2)  Determine  the  disaster  year  gross 
dollar  value.  To  calculate  this,  multiply 
the  number  of  acres  grazed  during  the 
disaster  year  by  the  established  price 
per  pound  or  ton  (this  figure  is 
established  by  the  State  Director  in 
accordance  with  paragraph 
{a)(2)(xi)(C)(I)  of  this  section);  by  the 
number  of  pounds  or  tons  of  forage 
equivalent  produced  for  forage  of  the 
type  being  used  in  this  calculation 
produced  in  the  disaster  year.  (See 
paragraph  (a](2)(xi)(C)(2)  of  this  section 
for  further  information.) 

(3)  Subtract  the  disaster  year  gross 
dollar  value  (see  paragraph 
(a)(2](xi)(C)(2)  of  this  section)  from  the 
normal  year  gross  dollar  value  (see 
paragraph  (a](2)(xi)(C](i)  of  this  section) 
to  determine  the  value  of  pasture  loss 
during  the  disaster  year. 

(xii)  When  a  crop  cannot  be  planted, 
an  appUcant  may  treat  the  loss  either  as 
a  production  loss  or  as  a  physical  loss 
(see  paragraph  (b)  of  this  section).  When 
a  crop  cannot  be  planted  and  the 
applicant  chooses  to  treat  the  loss  as  a 
production  loss,  the  loss  will  be 
calculated  as  set  out  in  this  paragraph 
as  follows:  Add  all  income  that  is 


derived  from  the  enterprise  to  the 
variable  and  fixed  costs  which  were  not 
incurred  because  of  the  disaster.  (The 
cost  figures  will  be  derived  from  current 
crop  enterprise  budgets  prepared  by 
State  Agricultural  Extention  Service 
economists,  based  on  normal  farming 
conditions  in  the  area.)  Subtract  this 
figure  from  the  value  of  the  normal 
year's  production.  The  resulting  figure  is 
the  gross  dollar  amount  of  production 
loss. 

(xiii)  When  a  crop  can  be  only 
partially  planted  due  to  a  disaster  or 
when  perennial  crops  (such  as  fruits  or 
nuts)  already  growing  cannot  be 
produced  or  harvested  due  to  a  disaster, 
the  loss  will  be  considered  a  production 
loss.  Such  loss  will  be  calculated  as  set 
out  in  paragraph  (a)(2)(xii)  of  this 
section. 

(xiv)  When  a  crop  is  planted  and 
completely  destroyed  by  a  disaster,  a 
yield  of  "zero"  may  be  shown  on  Form 
FmHA  1945-22  for  the  disaster  year  but 
only  if  no  part  of  the  crop  could  be 
harvested  and  no  substitute  crop  could 
be  planted  and  harvested.  When  figuring 
the  actual  dollar  amount  of  production 
losses  subtract  the  normal  costs  of 
harvesting  and  marketing  which  were 
not  incurred  for  crops  which  were 
completely  destroyed  by  a  disaster.  If  a 
substitute  crop  is  planted  and  harvested 
during  the  same  crop  year,  a  yield  of 
"zero"  should  be  shown  for  the  original 
crop  and  the  actual  yield  for  the 
substitute  crop  on  Form  FmHA  1945-22. 
On  Form  FmHA  1945-26,  the  dollar 
value  of  the  substitute  crop  must  be 
subtracted  from  the  dollar  value  of  the 
normal  year's  production. 

(xv)  Losses  to  feed  crops  will  be 
established  by  determining  the  normal 
year's  gross  dollar  value  of  those  crops 
and  substracting  the  disaster  year's 
gross  dollar  value  of  feed  crops.  The 
difference  establishes  the  disaster  year's 
gross  dollar  loss  for  feed  crops.  The 
gross  dollar  value  of  feed  crops 
produced  is  derived  by  multiplying  the 
number  of  feed  crop  acres  by  the  yield 
per  acre  by  the  unit  price. 

(xvi)  When  an  applicant  elects  to  sell 
feeder  livestock  at  an  earlier  date  than 
usual  rather  than  purchase  feed  to 
replace  that  which  was  lost  as  a  result 
of  the  disaster,  the  difference  between 
what  the  sale  price  would  have  been  if 
the  livestock  had  been  fed  for  the 
normal  period  and  the  disaster  year's 
premature  sale  price  may  not  be  claimed 
as  a  loss. 

(xvii)  Eligibility  for  production  losses 
to  livestock  enterprises  may  be  based 
either  on  loss  of  production  in  feed 
crops,  including  pasture,  to  be  fed  to  the 
applicant's  own  livestock;  or  on  loss 
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(from  normal]  of  weight  gain  of  the 
livestock  or  livestock  products 
produced,  but  not  both.  The  value  of 
feed  produced  on  native  rangeland  and 
pasture  constitutes  a  small  portion  of 
the  total  input  costs  of  maintaining  a 
foundation  herd  of  breeding  animals  and 
their  offspring.  Therefore,  loan  approval 
officials  will  calculate  production  losses 
to  livestock  operations  based  on 
reductions  in  animal  unit  weight  gain 
and  natural  increase  in  numbers. 

Example: 

A  rancher  has  accurate  records  indicating 
(hat  the  rancher's  200  head  foundation 
breeding  cow  herd  produced  a  normal  calf 
crop  average  of  85  percent  (170  calves)  with 
an  average  weaned  weight  of  350  pounds  per 
calf.  As  a  result  of  a  drought,  the  rancher 
found  it  necessary  to  cull  the  cow  herd  by  50 
cows  over  the  normal  number  culled. 

The  predisaster  value  of  the  cows  was  $600 
per  head.  The  rancher  received  .35t  per 
pound  for  the  cull  cows,  which  had  an 
average  weight  of  HOC  pounds. 

Additionally,  the  rancher's  calf  crop  was 
only  70  calves  with  an  average  weight  of  240 
pounds  in  the  disaster  year  (DY).  Therefore, 
the  rancher  would  have  sustained  a  physical 
loss  on  the  cow  herd  (see 
§  1945.163(b)(6)(i)[B))  and  a  production  loss 
on  the  calf  crop.   . 

The  established  price  for  calves  is  .60  per 
pound. 

Calculations: 

The  rancher's  normal  year's  (NY)  calf  crop 
was  85  percent.  Since  the  rancher  reduced 
the  breeding  herd  by  50  cows,  an  adjustment 
must  be  made  to  determine  the  calf  losses. 
The  reduced  herd  size  is  now  150  cows. 
150  cows  X  85%  =  128  calves  (NY  calf  crop 

from  a  cow  herd  of  150) 
Normal  year: 


128x.60x350=  $26,880  NY  income 

70X.60X240=  $10.080  DY  income 

$16,800  loss 


16.800  divided  by  26.880  equals  63% 
production  loss 
Additionally,  an  EM  loan  may  be  made 
based  on  the  physical  loss  of  50  cows.  (See 
example  in  §  1945.163(b)(6)(i)[B)). 

(xviii)  Claims  of  production  losses 
from  the  applicant  will  be  verified  by 
FmHA  when  the  applicant's  claims 
appear  to  be  unreasonable. 

(xix)  Production  losses  for  orchard 
crops  (fruit  or  nut)  will  be  only  for  the 
crop  loss  due  to  the  qualifying  disaster 
and  determined  in  accordance  with 
paragraph  (a)(2)  of  this  section. 

(xx)  When  an  applicant's  farming 
operation(8)  is  conducted  in  a 
designated  county(ies)  and  a  non- 
designated  county(ies],  eligibility  will  be 


established  based  on  losses  to  a  single 
enterprise  which  constitutes  a  basic  part 
of  the  farming  operation,  without  regard 
to  whether  the  single  enterprise  is 
located  in  the  designated  county.  The 
disaster  year's  actual  yields,  both  in  the 
designated  and  non-designated  counties, 
will  be  used  to  determine  losses. 
Compensatory  payments  will  be 
subtracted  as  explained  in  paragraph 
(a)(2)(v]  of  this  section  when 
determining  eligibility.  The  amount  of 
the  production  loss  loan  will  be  limited 
to  the  production  loss  sustained  in  the 
designated  county,  minus  compensatory 
payments  received  or  to  be  received  for 
that  portion  of  the  farming  operation 
located  in  the  designated  county. 

(xxi)  The  County  Supervisor  will 
assign  normal  yields  to  all  unplanted 
acreage  covered  by  a  Payment  in  Kind 
(PIK)  contract,  when  calculating  crop 
production  losses  on  Form  FmHA  1945- 
26. 

(b)  Physical  losses.  (1)  In  order  to 
qualify  for  an  EM  !oan(s)  for  physical 
losses,  the  damaged  or  destroyed 
physical  property  must  be  essential  to 
the  successful  operation  of  the  farm  and 
if  not  repaired  or  replaced,  the  farmer 
would  be  unable  to  continue  operations 
on  a  reasonably  sound  basis.  The 
financing  necessary  to  recover  from  the 
physical  loss  must  be  actually  needed  to 
permit  the  applicant  to  continue  the 
operation. 

(2)  The  claimed  value  of  all  physical 
losses  due  to  disaster  damage  or 
destruction  must  be  supported  by 
written  estimates  for  the  necessary 
repair  or  replacement  requested. 

(3)  Physical  loss  loan  funds  can  be 
used  to  pay  for  only  contracted  or  hired 
labor  and  materials  and  supplies 
purchased.  Labor,  machinery, 
equipment,  and  materials  contributed  by 
the  applicant  or  borrower  will  not  be 
chargeable  to  the  cost  of  necessary 
repair  and  replacement. 

(4)  Damage  to  or  destruction  of 
nonessential  buildings,  structures  or 
other  items  will  not  be  repaired  or 
replaced  with  EM  physical  loss  loan 
funds.  Any  insurance  compensation 
received  or  to  be  received  for  such 
losses  will  be  considered  as 
compensation  for  losses  to  essential 
farm  buildings,  structures  and  other 
items  which  need  to  be  repaired  or 
replaced. 

(5)  The  maximum  physical  loss  loan(s) 
will  be  determined  by  subtracting  all 
financial  assistance  provided  through 
any  disaster  relief  program  and  all 
compensation  for  disaster  losses 
provided  by  any  source  from  the  value 
of  all  actual  physical  losses  caused  by 
the  disaster. 


(6)  The  physical  loss  for  the  following 
items  equals  the  market  value  at  the 
time  of  the  disaster  for  items  lost, 
damaged  or  destroyed  by  or  as  a  result 
of  the  disaster: 

(i)  Livestock. 

(A)  Death  of  an  animal(s)  caused  by 
the  disaster. 

(B)  Disaster  related  damage  to  an 
animars(8')  health,  which  has  impaired 
or  reduced  its  normal  production 
capability  and  its  market  value.  This 
includes  forced  reductions  of  foundation 
breeding  stock  caused  by  the  disaster. 
Physical  losses,  under  these  conditions, 
would  be  calculated  by  establishing  a 
dollar  value  per  head,  or  unit,  at  the  time 
the  disaster  occurred,  and  deducting  the 
reduced  dollar  value  received  from  the 
disaster-caused  sale  of  the  animals.  The 
difference  in  the  two  values  would  be 
considered  a  physical  loss.  (THE 
ANIMALS  SOLD  MUST  BE  OVER  A.XD 
ABOVE  THE  NUMBERS  NORM  ALL  Y 
CULLED  EA  CH  YEAR). 

Example: 

A  physical  loss  would  be  calculated  as 
follows: 
Predisaster  market  value — 50  cows  x  $600/ 

cow =$30,000 
Price  received  for  cull  cows — 50  cows  x  1100 

lbs.  X35<  =  $19,250. 
Physical  loss  =  $10,750  ($30.000— Si 9.250) 

(ii)  Livestock  products  on  hand  or 
stored. 

(iii)  Harvested  crops  on  hand  or 
stored. 

(iv)  Supplies  on  hand. 

(v)  Essential  machinery  and 
equipment. 

(7)  The  actual  physical  loss  for  farm 
dwellings  and  essential  household 
contents  to  be  used  by  the  operator  and 
existing  labor  is  the  amount  required  to 
repair  or  replace  the  dwelling  and/or 
household  contents  with  a  dwelling 
and/or  contents  of  like  standards,  size 
and  quality  of  that  being  replaced  which 
will  meet  all  applicable  code 
requirements,  and  which  will  provide 
permanent,  adequate,  decent,  safe, 
sanitary  and  modest  living  quarters. 

(8)  The  actual  physical  loss  for  farm 
service  buildings  and  farm  real  estate 
other  than  buildings  is  the  amount 
required  to  repair  the  property  or 
replace  it  with  a  building  or  property  of 
like  standards,  size,  quality  and 
capacity  of  that  being  replaced  which 
will  meet  all  applicable  code 
requirements  and  which  will  adequately 
meet  the  needs  of  the  farming  operation. 

(9)  The  actual  physical  loss  for 
income-producing  trees  (fruit  or  nuts)  is 
the  cost  of  removing  the  damaged  or 
destroyed  trees,  cleaning  debris  and 
preparing  the  land  for  replanting,  plus 
the  cost  of  suitable  replacement  trees 
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and  other  expenses  necessary  to 
reestablish  income-producing  trees. 
Losses  will  not  be  determined  by 
establishing  a  value  for  the  trees 
destroyed  or  damaged.  Any  salvage 
value  will  be  deducted  from  the  loss. 
The  applicant  may  choose  to  replace  the 
damaged  or  destroyed  trees  with  a 
different  enterprise  and  may  use  actual 
loss  loan  funds  for  that  purpose.  (See 
Exhibit  D  of  this  subpart  for  physical 
loss  loans  to  citrus  growers.) 

(10]  The  actual  physical  loss  to  trees 
(grown  for  timber)  will  be  determined  by 
establishing  the  value  of  trees,  at  the 
time  of  the  disaster,  less  any  salvage 
value.  This  estimate  of  value  must  be 
determined  by  a  recognized  forester 
who  will  cruise  the  timber  and  establish 
the  value  of  the  destroyed  and  damaged 
trees.  The  applicant  may  choose  to 
replace  the  damaged  tree  enterprise 
with  a  different  enterprise  and  use  the 
actual  loss  loan  funds  for  that  purpose. 
Those  applicants  whose  major  farming 
enterprises  are  other  than  tree  farming, 
but  who  have  a  wood  lot  that  has  been 
damaged,  will  have  their  tree  losses 
considered  as  physical  losses  in  the 
same  manner  as  set  forth  for  tree  farms. 

(11)  The  actual  physical  loss  to 
growing  crops  or  pasture  is  the  cost  of 
cleaning  debris,  preparing  the  land  for 
replanting,  seed,  fertilizer,  and  other 
expenses  necessary  to  reestablish  the 
crop(s}  or  pasture.  These  costs  can 
exceed  the  market  value  of  the  crop(s) 
or  pasture  at  the  time  of  the  disaster. 

(12)  When  a  crop  cannot  be  planted 
during  the  disaster  year  due  to  the 
disaster  and  the  applicant  chooses  to 
treat  the  loss  as  a  physical  loss,  the 
actual  physical  loss  is  limited  to  the  cost 
of  land  preparation,  other  expenses 
incurred  to  the  date  of  the  disaster  for 
crops  that  could  not  be  planted,  and  a 
pro  rata  share  of  the  total  operation's 
Hxed  costs  such  as  rent,  taxes,  and 
insurance.  The  applicant  must  provide 
an  itemized  list  of  all  the  claimed 
expenses  incurred  in  the  disaster  year 
for  those  enterprises  for  which  disaster 
losses  are  claimed.  This  list  must  be 
signed  by  the  applicant.  The  amount  of 
an  EM  loan  cannot  exceed  the  total 
itemized  expenses  listed  by  the 
applicant. 

(13)  EM  loans  will  not  be  made  to 
flood  and  mudslide  victims  to  repair  or 
replace  damaged  or  destroyed  farm 
dwellings  or  farm  service  buildings  and 
their  contents  in  areas  where  "National 
Flood  Insurance"  is  available,  except  as 
authorized  in  §  1945.173(b)  of  this 
subpart. 

(14)  When  an  applicant  has  dwelling 
losses  only,  the  applicant  may  apply  for 
either  an  EM  loan  or  SBA  disaster 
housing  loan  to  restore  or  replace  the 


dwelling  and  personal  household 
contents  affected  by  the  disaster. 

(c)  Personal  household  content  losses 
(Subtitle  B  purposes).  (1)  In  order  to 
qualify  for  EM  loan  assistance  for  this 
purpose,  the  damaged  or  destroyed 
household  property  must  be  essential  to 
the  maintenance  of  the  household;  and  if 
not  repaired  or  replaced,  the  farmer 
would  be  unable  to  remain  on  the 
property  and  continue  the  farming 
operation  on  a  reasonably  sound  basis. 

(2)  The  claimed  value  of  all  household 
losses  due  to  disaster  damage  or 
destruction  must  be  supported  by 
written  estimates  for  the  necessary 
repair  or  replacement 

(3)  Labor,  equipment,  and  materials 
contributed  by  the  applicant  or 
borrower  will  not  be  chargeable  to  the 
cost  of  necessary  household  repairs  and 
replacements. 

(4)  Damage  to  or  destruction  of  non- 
essential household  items  will  not  be 
replaced  or  repaired  with  EM  loan 
funds.  Any  insurance  compensation 
received  or  to  be  received  for  such 
losses  will  be  considered  as 
compensation  for  those  losses. 

(5)  The  maximum  EM  loan(s)  for 
repair  or  replacement  of  personal 
household  contents  is  $20,000. 

(6)  The  EM  loan(s)  will  be  determined 
by  subtracting  all  insurance  claims  and 
other  compensation  received  or  to  be 
received  for  household  losses  from  the 
cost  of  repairs  or  replacement  value  of 
the  essential  household  items. 

(d)  Compensation  for  losses.  All 
Hnancial  assistance  provided  through 
any  disaster  relief  program  and  all 
compensation  for  disaster  losses 
received  from  any  source  by  an  EM  loan 
applicant  will  reduce  the  applicant's 
loss  by  the  amount  of  such 
compensation.  All  such  compensation 
will  be  considered  in  determining  the 
applicant's  eligibility  for  EM  loan 
assistance  and  the  maximum  amount  of 
loss  loan  entitlement.  The  amount  of  any 
disaster  program  benefits  received  from 
ASCS,  including  the  Emergency  Feed 
Assistance  Program  (EFAP),  Emergency 
Conservation  Program  (ECP),  and 
Disaster  Program  payments  will  be 
considered  as  compensation  for  losses 
(ASCS  Deficiency  Payments  are  not  to 
be  considered  as  compensation). 

(e)  Maximum  EM  loans.  This  amount 
will  be  limited  to  the  amount  necessary 
to  restore  the  farm  to  its  pre-disaster 
condition:  however,  this  will  not  exceed 
the  sum  of  the  maximum  production  loss 
(paragraph  (a)(2)(x)  of  this  section)  and 
the  maximum  physical  loss  (paragraph 
(b)  of  this  section)  or  $500,000, 
Whichever  is  the  lesser.  Indebted  EM 
loan  borrowers  can  receive  additional 
EM  loans  based  on  a  subsequent 


disaster(s).  but  not  to  exceed  $500,000 
for  each  additional  qualifying  disaster. 
No  applicant  or  individual  member  of  an 
entity  applicant  can  be  liable  for  more 
than  $500,000  in  EM  loans  per  disaster. 

S  1945.164— 1945.165    [RMWved] 

$1945.166    Loan  purpoMS. 

(a)  Policy  on  use  of  EM  loan  funds.  (1) 
The  maximum  amount  of  an  EM  loan(s). 
in  addition  to  the  limitations  contained 
in  S  1945.163(a](2)(x)  and  (e)  of  this 
subpart,  is  further  limited  to  the  actual 
dollar  loss,  or  the  actual  amount  of 
essential  family,  farm,  and  nonfarm 
enterprise  credit,  whichever  is  the 
lesser,  tl.at  the  applicant  needs  to  carry 
on  normal  operations.  EM  loan  funds 
will  not  be  used  to  finance  a  nonfarm 
enterprise,  unless  the  loan  is  made  to  an 
individual  applicant  and  such  enterprise 
is  needed  to  support  a  reasonable 
standard  of  living  for  the  family.  The  use 
of  EM  loan  funds  will  be  identiHed  in 
the  farm  and  home  plan  so  that 
determination  can  readily  be  made  as  to 
whether  such  loan(s)  was  used  for 
authorized  purposes  and  compensated 
the  borrower  for  all  or  a  portion  of  the 
actual  dollar  loss. 

(2)  EM  loan  funds  may  be  used  for 
those  purposes  described  in  paragraphs 
(b)  and  (c)  of  this  section. 

(b)  Real  estate  (Subtitle  A)  purposes. 
EM  loans  for  real  estate  purposes  may 
be  made  to  owner-operators  only.  The 
following  are  authorized  real  estate 
purposes  for  which  EM  loan  funds  may 
be  used: 

(1)  Any  Farm  Ownership  loan  purpose 
(see  Subpart  A  of  Part  1943  of  this 
chapter); 

(2)  Replace  land  and/or  water 
resources  that  cannot  be  restored  due  to 
the  disaster 

(3)  Establish  a  new  site  for  farm 
dwellings  and  service  buildings  so  that 
the  applicant  can  relocate  outside  of  a 
flood  or  mudslide  prone  area; 

(4)  Replace  land  necessary  to  restore 
an  effective  operation  which  was 
liquidated  as  a  result  of  the  disaster 
before  an  EM  loan  could  be  made. 

(5)  ReHnance  secured  and  unsecured 
debts,  including  FmHA  debts. 

(c)  Operating  (Subtitle  B)  purposes. 
EM  loans  for  operating  purposes  may  be 
made  to  owner-operators  or  tenant- 
operators.  The  following  are  authorized 
operating  purposes  for  which  EM  loan 
funds  may  be  used: 

(1)  Any  Operating  Loan  purpose  (see 
Subpart  A  of  Part  1941  of  this  chapter): 

(2)  Purchase  and  repair  of  essential 
household  contents,  and  pay  essential 
family  living  expenses.  Entity  operations 
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are  not  eligible  Tor  loan  funds  to  be  used 
for  these  purposes. 

(3)  Refinance  seemed  «nd  unsecured 
operBting  type  debts,  in  wtrele  or  ki  part, 
inchtdf  ng  existing  PinHA  debts. 

(4)  Pay  reasonable  expenses 
customarily  paid  vAton  ototawting. 
planning  and  donng  a  loan  made  ibr 
operating  porposes,  e.g.,  fees  for  legal, 
architectural  and  other  tedtnical 
servioeB,  -wiiich  are  required  to  be  paid 
by  the  applicant,  and  which  cannot  be 
paid  by  the  applicant  from  other 
resources.  It  is  not  intended  that  this 
paragraph  be  mterpreted  to  indode  fees 
charged  apphcazils  by  agricultaral 
management  consaltaats  and  <iti>er 
professionals  for  preparation  of  EM  loan 
dockets,  including  Sarra  and  borne  plans 
and  other  FmHA  forms  used  in 
processing  such  loans. 

§  194S.167    Loan  limitations  and  special 
provisions. 

(a)  EM  loans  prohibited  for  losses  to 
crops  grown  in  areas  where  FCIC  crop 
insurance  or  jnulti-peril  crop  insurance 
is  available.  Apfilicants  will  mot  be 
eligible  for  EM  loans  to  cover  damages 
and  losses  to  any  crop(s)  harvested  after 
December  31, 1988.  which  was  not 
insured,  but  could  have  been  insured 
with  FCIC  crop  insurance  or  multi-peril 
crop  insurance.  In  such  instances, 
applicants  will  not  qualify  for  EM  loans 
based  on  losses  to  those  crops  which 
could  have  been  insured  against  the 
losses,  unless  the  crop(s]  oould  not  be 
planted  due  to  the  declared/ designated/ 
autborized  disasterfs]. 

(b)  Relationship  between  EM  loans 
and  other  FmHA  loans.  An  eligible  EM 
loan  apphcanfs  total  credit  needs  *v/77 
be  first  considered  through  use  of  EM 
loan  authorities  in  the  maximum  amount 
of  entitlement,  before  other  regular  (FO, 
OL  SW)  FmHA  farmer  program  loan 
authorities  are  considered  and  used  as  a 
means  of  assisting  the  s^plicant/ 
borrower. 

(c)  Use  of  EM  Joan  funds  is  not 
authorized  for  expansion  purpose(s) 
beyond  a  family  size  farm.  EM  loan 
funds  will  not  be  used  to  expand  an 
applicant's  farming,  ranching,  or 
aquaculture  operation  beyozui  that 
which  constitutes  a  family  size  farming/ 
ranching  opera tionls].  This  limitation  is 
not  intended  to  prohibit  minor  changes 
in  crop  or  livestock  enterprises, 
provided: 

(1)  Any  new  or  changed  crop  or 
livestock  system  is  proven  for  the  area; 
and 

(2)  The  applicant  has  the  loiowledge 
and  ability  to  manage  the  dianged 
operation;  and 

(3]  Substantial  new  or  additional 
capital  in\  e5*mentis  not  required. 


EM  applicants  who  opera>e  family 
farms  (as  defined  in  S  1941.4  of  Subpart 
A  of  Part  1941  of  this  dhapler)  may.  if 
eligible,  receive  regidar  FknHA  fann 
ownership  (PO).  emd/or  operating  (OL) 
loans  jiiwiKituusty  witli  their  initial 
(EM)  Una  to  faeip  finance  their  farmiag 
operations.  Ka  boirower  expands  the 
farming  operatiao  beyond  a  family  size 
farm  «fter  reoeiving  an  EM  hoarn^  no 
further  EM  k>an  assistanoe  wifl  be  given 
even  thoit^  the  borrower  may  suffer 
qualifying  losses  under  a  new  declared/ 
designated/autborized  disaster. 

(d)  Applicants  involved  in  more  them 
one  operation.  Loans  to  applicants 
involved  in  more  than  one  farming 
operation  wiU  be  considered  so  iong  as 
the  loan  limit  set  out  in  §  1945.163  (e)  of 
this  subpart  is  not  exceeded. 

(e)  Refinancing  guaranteed  loans.  An 
EM  loan  will  not  be  made  to  refinance  a 
guaranteed  loan,  except  when  the 
following  conditions  are  met: 

(1)  The  circumstances  causing  the 
need  to  refinance  were  beyond  the 
borrower's  control. 

(2)  Refinancing  is  in  the  best  interest 
of  the  Government. 

(f)  TVew  appraisals.  New  ^Appraisal  of 
Real  Estate  Reports"  are  not  required  if 
the  appraisal  report  in  the  file  is  not 
over  one  year  old,  nnless  the  approval 
official  requests  a  new  appraisal  report, 
or  unless  significant  changes  in  the 
mailcet  value  of  real  estate  have 
occmred  in  an  area  within  the  one-year 
period.  Any  changes  in  the  value  of  real 
estate  or  chattel  security  will  be 
recorded,  dated  and  initialed  by  tbe 
certified  Appraiser  on  tiw  a^yropiiate 
appraisaJ  reputs  in  the  file. 

(g)  Recordkeeping.  EM  borrowers 
receiving  or  indebted  for  EM  loans  of 
$100^000  or  more  are  re(|aired  to  keep 
hard  farm  records  on  an  approved 
format  or  use  an  accountant  or  a  farm 
managemeol  service  computer  .system 
as  loi^  as  they  are  indebted  for  EM 
loans.  EM  borrowers  are  required  to 
retain  these  records  for  at  least  three 
years.  (See  Subpart  B  of  Part  1924  of  this 
chapter.) 

(h)  Disbursement  of  loan  funds.  Loan 
funds  which  will  not  be  disbursed  for 
specific  purposes  at  loan  closing  will  not 
be  requested  in  the  initial  re<}uest  for 
funds  from  the  Finance  Ofi'ice.The 
"Loan  Disbursement  System"  will  be 
used  to  make  funds  available  when  they 
are  actually  needed.  See  §  T945.189 
(a)(8)  of  this  subpart  for  instructions  on 
the  use  of  supervised  bank  accounts. 

(i)  Prohibition  on  guaranteeing 
repayment  of  advances  from  other 
credit  sources.  FmHA  employees  will 
not  guarantee  repayment  of  advances 
from  other  credit  sources,  either 


personally  or  on  behalf  of  applicants, 
borrowers,  or  FmHA 

Ij)  Applicants  previously  indebted  to 
FmHA.  An  EM  loan  will  not  be 
approved  if  the  applicant's  previous 
FmHA  debts  have  been  settled  pursuant 
to  Part  1864  of  this  chapter  (FmHA 
Instruction  456.1),  Subpart  B  of  Part  1956 
of  this  chapter  or  if  a  debt  settlement  is 
currently  being  processed  for  the 
applicant  in  accordance  with  these 
regulations  or  if  the  applicant's  property 
has  been  foreclosed  on  or  repossessed 
by  FmHA,  unless  the  applicant's  failure 
to  pay  the  loan  indebtedness  was  the 
result  of  circumstances  beyond  the 
applicant's  control  the  conditions  which 
necessitated  the  debt  settlement  or 
release,  other  then  weadier  hazards, 
disasters,  or  price  fluctuations  have 
been  removed;  and  the  borrower's 
operations  will  afford  tbe  borrower  a 
reasonable  prospect  of  repaying  the  loan 
and  meeting  other  obligations.  Prior  to 
approval  of  the  loan,  the  loan  docket 
and  any  available  case  folders, 
including  the  County  Supervisor's 
justification  for  making  tbe  loan.  Mdll  be 
submitted  to  the  Slate  Offioe  for  a 
determination  as  to  whether  the  loan 
should  be  made.  Applicants  who  are 
rejected  due  to  debt  settlenient  actions 
will  be  sent  proper  notification  as 
oudined  in  §  1910.6(b)(l]  of  Subpart  A<rf 
Part  1910  of  this  chapter. 

(k)  Highly  erodible  land  and 
conversion  of  wetland.  Loans  nuy  not 
be  made  ior  any  purpoae  that  will 
contribute  to  excessive  erosion  of  highly 
erodible  land  or  to  the  conversion  of 
wetlands  for  tbe  production  of  an 
agricultural  commodity,  «8  ^tber 
explained  in  Exhibit  M  to  Subpart  C  of 
Part  1940  of  this  chapter. 

§  1945.168    Rates  and  tamis. 

(a)  Interest  rates.  Upon  request  <rf  tbe 
applicant,  the  interest  rate  charged  by 
FmHA  will  be  the  iower  of  the  interest 
rate  in  efTect  at  tbe  time  of  loan 
approval  or  loan  closing.  If  the  applicant 
does  not  indicate  a  choice,  die  \oma  will 
be  closed  at  the  interest  rale  in  effect  at 
the  time  of  loan  approval.  Interest  rates 
are  specified  in  Exhibit  B  of  FmHA 
Instruction  440.1  (available  in«ny 
FmHA  office)  for  *e  type  assirftance 
involved.  Interest  on  ttie  initial  ad^'ante 
will  accrue  from  tbe  date  of  the 
promissory  note.  Interest  on  other 
advances  wrill  accrue  from  the  date  of 
the  loan  check  for  eaCh  -such  advance. 

(b)  Terms  of  loans.  Loans  will  be 
scheduled  for  repayment  at  surfi  trme  as 
the  FmHA  approval  official  may 
determine,  consistent  ivith  the  purpose 
of  and  need  for  the  loan.  The  approval 
official  will  also  consider  the  useful  life 
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of  the  security  and  the  repayment  ability 
of  the  applicant,  as  reflected  in  the 
completed  farm  and  home  plan,  when 
setting  the  term  of  each  loan.  There  must 
be  some  payment,  e.g.,  an  irregular 
payment,  scheduled  at  least  annually. 
Loans  will  not  be  scheduled  for  terms 
longer  than  are  justified  and  supported 
by  the  farm  and  home  plan.  EM  loans 
based  on  production  losses  and/or 
physical  losses  to  chattels,  foundation 
livestock  and  other  intermediate  term 
capital  assets  cannot  exceed  a  20  year 
payback:  and  EM  loans  based  on 
physical  losses  to  real  estate,  e.g..  land, 
buildings  and  structures  cannot  exceed 
a  40  year  payback. 

(1)  Operating  purposes  (Subtitle  B). 
EM  loans  made  for  operating  purposes 
will  be  scheduled  for  repayment  as 
follows: 

(i)  Normally,  loans  will  be  scheduled 
for  payment  in  a  period  not  to  exceed  7 
years.  However,  loans  may  be 
scheduled  for  a  longer  repayment  period 
if  the  FmHA  approval  official 
determines  that  the  needs  of  the 
applicant  justify  a  longer  term,  and  the 
loan(s)  can  be  secured  for  the  longer 
term.  Such  longer  period  may  be 
approved  as  warranted,  but  cannot 
exceed  20  years.  This  longer  repayment 
period  will  be  used  only  when  the  farm 
and  home  plan  projections  indicate  the 
applicant  would  be  unable  to  repay  the 
loan  in  a  shorter  period,  taking  into 
consideration  rescheduling  possibilities. 
The  reason(s]  that  a  term  longer  than  7 
years  is  given  must  be  documented  in 
the  County  Office  case  file. 

(ii)  Loans  made  for  production 
expenses  under  S  1945.166(c)  of  this 
subpart,  or  for  payment  of  bills  incurred 
for  such  purposes  for  the  operating  or 
crop  year  being  financed,  will  be 
scheduled  for  repayment  when  the 
principal  income  from  the  year's 
operations  is  normally  received,  unless 
the  loan  will  be  adequately  secured  with 
a  lien(s)  on  items  of  collateral  other  than 
crops  that  are  to  be  produced  with  the 
loan  funds.  In  the  latter  event, 
repayment  terms  must  comply  with 
paragraph  (b)(1)  (i)  and  (iii)  of  this 
section. 

(iii)  Loans  made  to  purchase  or 
produce  feed  for  productive  livestock  or 
livestock  to  be  fed  for  the  market,  or  to 
pay  bills  incurred  for  such  purposes  for 
the  crop  year  being  financed,  will  be 
scheduled  for  repayment  when  the 
principal  income  from  the  sale  of  such 
livestock  or  livestock  products  is 
planned  to  be  received,  unless  the  loan 
will  be  adequately  secured  with  a  lien(s) 
on  items  of  collateral  other  than  the 
livestock  and  livestock  products  that  are 
to  be  produced  with  the  loan  funds.  In 
the  latter  event,  repayment  terms  must 


comply  with  paragraph  (b)(1)  (i)  and  (ii) 
of  this  section. 

(iv)  When  conditions  warrant, 
installments  may  vary  in  amount. 
However,  there  must  be  at  least  a 
partial  interest  payment  scheduled 
annually.  Also,  the  final  installment  will 
not  be  larger  than  the  amount  which  can 
be  expected  to  be  refinanced  by  other 
agricultural  lenders  or  be  repaid  within 
a  rescheduled  period  of  15  years.  The 
applicant  must  be  advised  before  the 
loan  is  closed  that  FmHA  will  review 
each  case  at  the  end  of  the  initial  loan 
term  to  determine  if  rescheduling  is 
warranted,  and  that  there  is  no 
obligation  for  FmHA  to  continue  with 
the  borrower  after  the  expiration  of  the 
initial  loan  term. 

(2)  Real  estate  purposes  (Subtitle  A). 
EM  loans  made  for  real  estate  purposes 
under  §  1945.185(b)  of  this  subpart  will 
normally  be  scheduled  for  repayment  in 
not  to  exceed  30  years.  Loans  may  be 
scheduled  for  a  longer  repayment  period 
if  the  FmHA  approval  official 
determines  that  the  needs  of  the 
applicant  justify  a  longer  repayment 
period.  A  longer  term  may  be  approved 
as  warranted,  but  cannot  exceed  40 
years.  The  longer  repayment  period  will 
be  used  only  when  it  is  evident  the 
applicant  will  be  unable  to  repay  the 
loan  in  a  shorter  period.  The  reason{s) 
for  giving  the  longer  period  must  be  well 
documented  in  the  County  Office  case 
file. 

(c)  Consolidation,  rescheduling  and 
reamortization.  When  the  loan  approval 
official  determines  that  consolidation, 
rescheduling,  or  reamortization  will 
assist  in  the  orderly  collection  of  an  EM 
loan,  the  loan  approval  official  may  take 
such  action  in  accordance  with  Subpart 
A  of  Part  1951  of  this  chapter. 

(d)  Graduation.  Borrowers  will  be 
required  to  graduate  when  FmHA 
determines  they  are  able  to  obtain  their 
needed  credit  from  conventional 
sources.  All  borrowers  will  be  advised 
that  they  will  be  reviewed  for 
graduation  periodically  in  accordance 
with  the  graduation  procedure  in 
Subpart  F  of  Part  1951  of  this  chapter. 
EM  borrowers  will  be  reviewed  for 
graduation  three  (3)  years  after  their 
initial  loan  is  made  and  every  two  (2) 
years  thereafter,  until  graduation  is 
achieved  or  the  EM  indebtedness  is  paid 
in  full.  Applicants  will  be  advised  during 
loan  processing  and  again  at  loan 
closing  that  they  will  be  required  to 
refinance  at  any  time  when  other 
satisfactory  credit  is  available  to  them, 
even  though  their  loans  have  not  fully 
matured. 


§  1945.169    Security  reqclrement*. 

The  County  Super\i.'?or  is  responsible 
for  seeing  that  adequate  and  proper 
security  is  obtained  and  maintained  and 
that  the  security  instruments  have  been 
properly  executed  and  recorded  to 
protect  the  interest  of  the  Government 

(a)  General  requirements.  (1)  Except 
for  the  modifications  contained  in 
paragraph  (d)  of  this  section,  security 
must  be  of  such  a  nature  and  extent  that 
repayment  of  the  loan(s)  is  assured, 
considering  the  applicant's  managerial 
abihty.  soundness  of  the  operation,  and 
projected  earnings.  Security  for  loans 
may  include,  but  is  not  limited  to  the 
following:  Land,  buildings,  structures, 
fixtures,  furniture,  machinery, 
equipment,  Uvestock,  livestock  products, 
growing  crops,  stored  crops,  inventory, 
supplies,  accounts  receivable,  cash  or 
special  cash  collateral  accounts, 
marketable  securities,  certificates  of 
ownership  of  precious  metals,  and  cash 
surrender  value  of  life  insurance. 
Security  may  also  include  assignments 
of  leases  or  leasehold  interests  having  a 
mortgageable  value;  revenues;  royalties 
from  mineral  rights,  patents  and 
copyrights;  and  pledges  of  security  by 
third  parties. 

(2)  A  lien  will  not  be  taken  on 
property  that  cannot  be  made  subject  to 
a  valid  lien;  nor  will  a  lien  be  taken  on 
subsistence  livestock,  household  goods, 
small  tools  and  small  equipment  such  as 
handtools,  power  lawn  mowers,  and 
other  items  of  like  type  not  needed  for 
security  purposes.  A  lien  on  feed  crops 
does  not  have  to  be  taken  if  the  crops 
produced  by  the  borrower  are  used  to 
feed  livestock,  other  than  livestock 
being  fed  for  market,  and  the  loan  is 
otherwise  well  secured. 

(3)  When  an  EM  loan  is  made  to  an 
indebted  FmHA  guaranteed  loan 
borrower,  a  junior  lien  may  be  taken  on 
the  borrower's  chattels  and  real  estate 
which  serve  as  security  for  the 
guaranteed  FmHA  loan(s). 

(b)  Personal  liability.  The  promissory 
will  be  signed  as  follows: 

(1)  Individuals.  Only  the  applicant 
will  sign  the  note  as  a  borrower.  If  a 
cosigner  is  needed  (see  §  1910.3(e)  of 
Subpart  A  of  Part  1910  of  this  chapter), 
the  cosigner  will  also  sign  the  note.  Any 
other  signatures  needed  to  assure  the 
required  security  will  be  obtained  as 
provided  in  State  supplements.  Persons 
who  are  minors  or  mental  incompetents 
will  not  execute  a  promissory  note. 
Except  when  a  person  has  pledged  only 
property  as  security  for  a  loan,  the 
purpose  and  effect  of  signing  a 
promissory  note  or  other  evidence  of 
indebtedness  for  a  loan  made  or  insured 
by  FmHA  is  to  incur  individual  personid 
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liability  regard  ess  of  any  State  Urw  to 
the  cotttTUf. 

(2)  Cooperatives  or  coipanAwns.  The 
appropiiaie  lOtScers  will  execute  the 
note  en  hehdlf  •£  the  cooperative  or 
coiipftfotian.  rhc  individuals  idesigMi  ted 
by  the  oesperaiive  ar  corponaliea  that 
will  «perate  the  iaim  wiM  si^i  the  note 
as  cosignerfs)  And  wall  be  personally 
liable  for  Ihe  debt 

(3)  ParXaerships  or  Joint  .operations. 
The  note  will  be  executed  by  the  partner 
or  joint  «fteratAr«utiiorized  to  sign  for 
the  entity,  and  all  partners  ia  the 
partnership  or  joint  «per9tor8  in  the 
joint  qpenition,  as  cosigners. 

(c)  Personal ond oorpopote  guarantees 
by  x:osigners.  [1)  If  a  review  erf  all  credit 
factors  indicates  the  Jieed  for  additional 
security,  the  loan  approval  official  may 
require  additional  personal  ^i\d,/at 
corporate  guarantees  by  a  cosignerfs), 
including  guarantees  from  parent, 
subsidiary  or  af^ated  uuqpanies; 
relatives  of  the  afvilicant;  or  any  other 
willing  party  having  equity  in 
mortgageable  assets.  The  loan  approval 
official  will  require  that  such  guarantees 
be  secured  by  collateral  which  has  an 
equity  value.  Any  security  referred  to  in 
paragraph  {aj(l]  of  this  section  may  be 
used  to  secure  ^e  guarantees. 

(2)  Guarantors  of  ^plicants  wQl: 

ti)  In  the  case  ctf  personal  guarantees, 
provide  current  financial  statements 
(not  over  30  days  old  at  time  of  TiUng), 
signed  by  the  guarantors  and  disclosirtg 
commmitty  or  homestead  property. 

(ii)  In  Ute  case  trf  corporate 
guarantees,  provide  current  fmandal 
statements  triotTTver  50  xiay8«ld  at  time 
of  filing^,  CCTtilied  by  an  officer  (rftbe 
corporation. 

[S)  When  security  is  taken  under 
paragraph  (c]  of  this  section,  if  diattels. 
it  will  be  »ervioed  m  accordance  willi 
Subpart  A  of  Part  f962  of  tWs  dhapter; 
and,  if  real  "estate,  in  aocordanoe  ^tl» 
Subpart  A  ofPart  1965  of  this  chapter. 

(d)  Applicant's  repayment  exility. 
When  adequate  securtty  is  not  available 
because  of  the  diaaster,  the  loan 
approval  ofrtcial  wffl  accept  as  secmity 
soch  collatera'l  as  is  available,  if  the 
fotieaving  conditions  are  met: 

(1)  A  portion  or  M  of  tiie  secutiity  has 
d^>nciated  in  value  daeia  the  diaoster; 
and 

(2)  The  available  security,  together 
wtth  the  a^pioval  <eifcial^  xanfidenoe 
in  the  applicant's  repayment  ability,  is 
adequate  to  mcui*  the  iom.  When 
considering  "repayment  ability^  as  a 
focoi  «f  aecvitjr,  liie  aesenc  or  margin 
between  the  bafanoe  arvadoble  ferdiefat 
repayroeitt  sfaovm  an  the  Eami  aixd  home 
plan,  and  the  princj)»l  snd  litflBiest 
scheduled  <iar  fMynMit  is  the 
"repapmeBt  aJsihty"  cottateral  which 


may  be  considered  in  loan  making 
acticns  when  this  plan  is  deudc^ed  for 
ike  tyfiical  year.  'Hie  "typical  year^'  plan 
must  show  ^at  the  portieii -of '&e  loan 
secved  bjr'"T<ep8yii>ent  abilAy"  will  be 
paid  back  in  a  reavonable  period -of 
time,  i.e.,  the  loan  balanoe  wiB  be 
reduced  to  a  fidly  secimed  loan  within  3 
years. 

(e)  Life  irrsunmce.  If  the  4oam  appnTval 
official  believes  it  is  needed  as 
additiomi  aecurity,  life  Jnswanoe  may 
be  required  hx  the  individaal  boirower 
or  for  the  menders,  stockhoWers, 
partners,  ioint  opens  tore,  of  aa  entity 
horrower,  listing  PmHA  as  the 
beneficiary.  Th^  lifie  insoranoe  sury  be 
decreasing  terra  ntsuranoe.  A  schedule 
of  life  insaranoe  available  as  secarity 
for  the  loan  will  be  inchided  as  part  of 
the  applicatioa. 

(f)  Secarftf  faraperatitig  type 
purposes.  (1)  EM  ioaas  made  for  S^title 
B  (opeiatin^  parpeses  wiU  be  seoored 
by  a  first  lien  on  the  crop(S')  and/or 
livestock  and  livestock  prodecte  b«ag 
finaaoed  with  E3U  ioaa  tends.  However, 
if  the  applicant  does  not  have  svffident 
equity  lo  Mcaic  the  entire  amoant  «f  the 
Ioaa.  addttiesal  security  as  presoibed 
in  paragraph  (a)(ll  cf  this  sectam  wil  be 
taken  to  assure  diat  dte  Coveniment^s 
finazusal  intereiA  will  be  pnrteded. 
Whcm  tiw  api^icant  can  jjnoviie  mo 
sectOTty  other  than  a  first  lien  om  the 
CK>p(s)  and /or  iivestodc  and  livestock 
products  to  be  prodaced.  the  amouit  of 
the  loan  will  be  iinuted  to  7S  pereeiM  of 
the  planted  gross  iansinceme  as  «liaw« 
on  the  Farm  and  Home  Plan  based  on 
normal  production  and  prioes  aalberiaed 
by  the  State  Directaa-  for  devek>ping 
asunrat  fann  plans  within  t\e  State. 

(2)  The  advioe  of  OGC  will  be 
obtained  on  Inw  to  perfect  a  scovrity 
interest  when  isilk  base  and  grazing 
permits  are  taken  as  security. 

(S)  Genecd  intangibles,  aocoants 
receivable,  and  ooatract  ri^Ms  may  be 
taken  as  secadty  for  production  kss 
loans  »ade  to  contract  feeders,  lemnts 
with  share4ea8e  arrangements,  or  Other 
fanaers  vndi  similar  arrangements. 

(g)  Security  for  peal  •estate  type 
purposes.  B4  loans  made  lor  Subtitle  A 
(real  estate  puiftoses)  will  be  secured  by 
a  lien  on  teal  estate.  However,  H  ttm 
applicant  does  not  have  sufficient  equity 
in  the  real  estate  to  secure  '^ihe  entire 
amount  of  the  loan,  additional  security 
as  protcribed  in  paragraph  t«l(1)  ef  tfiis 
section  will  be  taken. 

(h)  Combjaatjon  ofreole^Uite'aod 
chattel secarity.  When  chattels  aic 
pisnai^  relied  upon  as  security  and 
real  estate  is  taken  only  as  additional 
security  to  better  protect  The 
Government's  interest,  only  a 
certi&cation  of  ownership  and 


verification  of  equity  in  real  estate  is 
required,  if  the  applicant  is  an 
individual.  Certffication  of  ownership 
may  be  accepted  in  the  form  -of  a 
notarized  affidavit  from  the  appHcanI 
stating  who  is  the  owner  of  record  of  the 
real  estate  in  question  and 
acknowledging  all  known  debts,  with 
balances  owed,  against  liie  real  estate. 
Whenever  the  County  Supervisor  is 
uncertain  of  the  ownership  of  or  debts 
against  the  real  estate  security,  and  for 
all  loans  to  cooperatives,  corporations, 
partnerships,  or  joint  operations  a  title 
search  is  required. 

(i)  Security  for  personal  household 
contents.  EM  loan  funds  advanced  for 
the  purposes  authorized  ia 
§  1945.163(cK2)  of  this  subpart  wall  be 
secured  by  equity  in  farm  machiaeiy^ 
livestock  and/or  real  estate.  Liens  will 
not  be  taken  on  basic  essential  personal 
property  (See  {  194&J54(a)(16J  of  this 
subpart). 

(}j  Purchase  contnacts.  If  the  teal 
estate  offered  as  seconty  is  held  under  a 
purchase  contract,  the  following 
oonditions  nnist  odst: 

(1)  Hk  applicant  meSt  be  «Ue  to 
provide  a  mortsage^le  intterest  tn  the 
real  estate. 

f  2]  TTie  applicant  and  the  seller  most 
agree  in  writing  Aat  any  insurance 
proceeds  received  for  real  estate  losses 
will  be  used  only  to  replace  or  repair  the 
damaged  real  estate  improvements 
which  are  essential  to  the  farming 
operation;  or  used  for  other  essential 
real  estate  improvements:  or  paid  on  the 
EM  loan  or  on  any  prior  real  estate 
indebtedness,  including  the  pun^ase 
contract,  ff  necessaiy,  the  applicant  will 
negotiate  vn&i  the  seller  to  arrive  at  a 
new  contract  widioUtany  provisions 
objectionable  to  FmHA. 

[Z]  If  a  satisfactory  contract  for  sale 
cannot  be  negotiated  or  the  seller 
refuses  to  enter  into  the  agreeaient 
described  in  paragraph  iX)[2]  «f  this 
section,  the  applicant  wiD  nuke  every 
effort  to  refinance  the  existing  purchase 
contract.  If  the  applicant  cannot  obtain 
refinancing  from  another  source,  £M 
loan  funds  ma^  be  considered  to  pay  off 
the  contract. 

|4)  If  the  conditions  set  out  in 
paragraphs  [\)  i\\,  ^  and  '(3j  ef  this 
section  exist  and  an  £M  ioaa  is 
approved,  it  can  be  closed  provided  the 
FmHA  escrow  agent  -at  designated 
attorney  certtfies  <m  Fw™  PmHA  42.7- 
10,  "Final  Title  OpinioB",  or  ia  separate 
writing  that: 

(j)  The  parchase  ooirtract  is  not 
subject  to  summary  canoellaticn  on 
defatih  and  does  not  -oontain  any  etfter 
provisions  M/\tkk\  might  jeopardiie  either 
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the  Government's  security  position  or 
the  borrower's  ability  to  repay  the  loan. 

(ii)  The  seller  has  agreed,  in  writing,  to 
give  FmHA  notice  of  any  breach  by  the 
purchaser,  and  has  also  agreed  to  give 
FmHA  the  option  to  rectify  the 
condition(8)  which  amounts  to  a  breach 
within  thirty  days.  The  thirty  days  begin 
to  run  on  the  day  FmHA  receives 
written  notice  of  the  breach. 

(k)  Prior  liens  which  may  jeopardize 
the  Government's  security  position.  If 
any  prior  liens  against  real  estate 
offered  as  security  contain  future 
advance  provisions  or  other  provisions 
which  might  jeopardize  the  security 
position  of  the  Government  or  the 
applicant's  ability  to  meet  the 
obligations  of  these  prior  liens  and  to 
pay  the  EM  loan,  the  prior  lienholders 
involved  must  agree  in  writing,  before 
the  loan  is  closed,  to  modify,  waive,  or 
subordinate  such  objectionable 
provisions  to  the  interest  of  the 
Government.  However,  the 
Government's  lien  may  be  subject  to  the 
lien  of  another  creditor  for  amounts 
advanced  or  to  be  advanced  for  annual 
operating  and  family  living  expenses  for 
the  operating  or  calendar  year.  The 
County  Supervisor  will  determine  if  the 
creditor  will  be  required  to  execute 
Form  FmHA  441-13.  "Division  of  Income 
and  Nondisturbance  Agreement,"  or  a 
similar  form  approved  by  the  OGC. 

(1)  Circumstances  under  which 
advance  notice  of  foreclosure  or 
assignment  is  required.  When  a  junior 
lien  on  real  estate  is  to  be  taken  as 
security  for  a  loan  in  States  where  a 
prior  lienholder  may  foreclose  the 
security  instrument  under  power  of  sale, 
or  otherwise,  and  extinguish  junior  liens 
of  private  parties  without  giving  junior 
lienholders  actual  notice  of  the 
foreclosure  proceedings,  the  prior 
lienholder  must  agree  in  writing  to  give 
FmHA  advance  notice  of  foreclosure  or 
will  offer  to  assign  the  mortgage  to 
FmHA  for  the  amount  of  the  outstanding 
debt  owed  to  the  prior  lienholder. 

(m)  Hazard  insurance.  Hazard 
insurance  with  a  standard  mortgage 
clause  naming  FmHA  as  beneficiary 
may  be  required  for  every  loan  made. 
The  minimum  amount  of  insurance 
required  is  the  lesser  of  the  replacement 
cost  of  the  property  being  insured  or  the 
amount  of  the  loan.  If  essential 
insurable  buildings  are  located  on  the 
property,  or  if  new  buildings  are  to  be 
erected  or  major  improvements  are  to  be 
made  to  existing  buildings,  the  applicant 
will  provide  adequate  hazard  insurance 
coverage  at  the  time  of  loan  closing,  or 
as  of  the  date  materials  are  delivered  to 
the  property,  whichever  is  appropriate. 
Notwithstanding  the  rrquirements  of 
Subpart  A  of  Part  1806  (FmHA 


Instruction  426.1)  of  this  chapter,  when 
the  real  estate  appraisal  report  shows 
that  the  present  market  value  of  the  land 
after  deducting  the  value  of  buildings 
shown  on  the  report  exceeds  the  amount 
of  the  debt  (including  the  EM  loan]  and 
the  owner  has  equity  equal  to  or 
exceeding  the  amount  of  the  debt 
(including  the  EM  loan),  real  estate 
property  insurance  may  not  be  required. 
However,  the  applicant  will  be 
encouraged  to  obtain  such  insurance,  if 
the  applicant  does  not  already  have  it, 
to  protect  the  applicant's  interest.  If 
insurance  claims  for  loss  or  damage  to 
buildings  to  be  replaced  or  repaired  with 
loan  funds  are  outstanding  at  the  time 
the  loan  is  approved,  the  applicant  will 
be  required  to  agree  in  writing  that, 
when  settlement  is  made,  the  proceeds 
of  such  claims  will  be  used  for 
replacement  or  repair  of  buildings, 
application  on  debts  secured  by  prior 
liens,  or  application  on  the  EM  loan. 

(n)  Crop  insurance.  Crop  insurance  is 
a  good  management  tool.  Loan  approval 
officials  will,  therefore,  during  the  loan 
making  process,  encourage  all 
borrowers  who  grow  crops  to  obtain  and 
maintain  FCIC  crop  insurance  or  multi- 
peril  crop  insurance,  if  it  is  available. 

(1)  When  EM  loan  funds  are  to  be 
used  as  the  primary  source  of  financing 
for  the  ensuring  year's  crop  production 
expenses,  and  such  crop(s)  will  serve  as 
security  for  the  loan,  and  crop  insurance 
is  purchased  by  the  borrower,  FmHA 
will  require  an  "Assignment  of 
Indemnity"  on  the  borrower's  crop 
insurance  policy(ies). 

(2)  When  FmHA  is  not  the  primary 
lender  for  annual  crop  production 
expenses,  but  has  or  will  have  a  security 
interest  in  the  crop{s),  and  the  applicant 
has  purchased  or  will  purchase  crop 
insurance,  an  "Assignment  of 
Indemnity"  will  be  taken  by  FmHA,  if 
the  primary  lender  chooses  not  to  do  so. 

(3)  When  EM  loans  are  based  on 
physical  losses  only,  and  loan  funds  will 
be  used  for  annual  production  expenses 
the  same  conditions  will  prevail  as 
stated  in  paragraph  {n)(l)  of  this  section. 

(4)  When  the  payment  of  crop 
insurance  premiums  is  not  required  until 
after  harvest,  the  premiums  may  be  paid 
by  releasing  insured  crop(s)  sale 
proceeds,  notwithstanding  the  limits  in 
§§  1962.17  and  1962.29(b)  of  Subpart  A 
of  Part  1962  of  this  chapter.  If  the 
borrower's  crop  losses  are  sufficient  to 
warrant  an  indemnity  payment,  the 
premium  due  will  be  deducted  by  the 
insurance  carrier  from  such  payment. 
The  FmHA  County  Office  will  maintain 
a  record  on  Form  FmHA  1905-12. 
"Monthly  Expirations,"  of  the  dates 
which  each  borrowers'  crop  insurance 
premium(s)  is  due.  This  is  in  accordance 


with  FmHA  Instruction  1905-A,  a  copy 
of  which  is  available  in  any  FmHA 
County  Office. 

(o)  Indian  trust  lands.  EM  loans  which 
are  secured  by  trust  or  restricted  land 
will  be  handled  as  follows:  USDA  and 
the  Department  of  the  Interior  have 
agreed  that  FmHA  loans  which  are  to  be 
secured  by  real  estate  liens  may  be 
made  to  Indians  holding  land  in 
severalty  under  trust  patents  or  deeds 
containing  restrictions  against 
alienation,  subject  to  statues  under 
which  they  may.  with  the  approval  of 
the  Secretary  of  the  Interior,  give  valid 
and  enforceable  mortgages  on  their 
land.  These  statutes  include,  but  are  not 
limited  to,  the  Act  of  March  29. 1956.  (70 
Stat.  62).  When  a  lien  is  to  be  taken  on 
trust  or  restricted  property  in  connection 
with  a  loan  to  be  made  or  insured  by 
FmHA,  the  local  representatives  of  the 
Bureau  of  Indian  Affairs  (BIA)  will 
furnish  requested  advice  and 
information  with  respect  to  the  property 
and  each  applicant.  "The  FmHA  State 
Director  should  arrange  with  the  Area 
Director  or  other  appropriate  local 
official  of  the  BIA  as  to  the  manner  in 
which  the  information  will  be  requested 
and  furnished.  A  State  supplement  will 
be  issued  to  prescribe  the  actions  to  be 
taken  by  FmHA  personnel  to  implement 
the  making  of  loans  under  these 
conditions. 

(p)  Unpatented  public  lands.  See 
Exhibit  A  of  Subpart  A  of  Part  1943  of 
this  chapter  for  making  EM  loans  to 
entrymen  on  unpatented  public  lands. 

(q)  Taking  security  instruments.  The 
taking  and  filing  of  security  instruments 
will  be  in  accordance  with  Subpart  B  of 
Part  1941  of  this  chapter  (chattels  and 
crops)  and  with  §§  1945.169  and  1945.189 
of  this  subpart  (real  estate).  The 
borrower  must  have  marketable  title  to 
the  property  which  secures  the  loan  and 
FmHA  must  ascertain  that,  when  the 
security  instruments  are  filed,  no  suits 
are  pending  or  threatened  which  would 
adversely  affect  the  interest  of  the 
borrower  and  the  Government. 

(r)  Assignments  and  consents.  (1)  The 
value  of  stock  required  to  be  purchased 
by  the  Federal  Land  Bank  (FLB) 
Association  borrowers  may  be  added  to 
the  recommended  market  value  of  real 
estate,  provided: 

(i)  An  assignment  can  be  obtained  on 
the  stock;  and 

(ii)  An  agreement  is  obtained  which 
provides  that: 

(A)  The  value  of  the  stock  at  the  time 
the  FLB  loan  is  satisfied  will  be  applied 
on  the  FLB  loan  as  long  as  any  FmHA 
loan  is  outstanding,  or 

(B)  The  stock  refund  check  is  made 
payable  to  the  borrower  and  FmHA. 
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(iii)  The  total  of  the  stock  value  and 
the  recommended  market  value  of  real 
estate  is  indicated  in  the  comments 
section  of  Form  FmHA  422-1, 
"Appraisal  Report  (Farm  Tract)." 

(2)  An  assignment  of  all  or  part  of  the 
applicant's  share  of  income  is  required 
when  title  to  a  livestock  or  crop 
enterprise  is  held  by  a  contractor  under 
a  written  contract  or  when  the 
enterprise  is  to  be  managed  by  the 
applicant  under  a  share  lease  or  share 
agreement.  The  contract,  share  lease  or 
share  agreement  will  be  described 
specifically  as  "Contract  Rights"  or 
"Contract  Rights  in  Livestock  or  Crops," 
(or  as  "Accounts"  or  "Accounts  in 
Livestock  or  Crops,"  if  required  by  a 
State  supplement]  and  so  forth,  in 
paragraph  (b)(1)  of  the  financing 
statement.  A  form  approved  by  OGC 
will  be  used  to  obtain  the  assignment. 

(3)  An  assignment  of  income  will 
ordinarily  be  taken  to  protect  FmHA's 
interests. 

(i)  Form  FmHA  443-16,  "Assignment 
of  Income  from  Real  Estate  Security." 
will  be  used  for  assignments  of  real 
estate  security  income  unless  that  form 
is  legally  inadequate  in  a  particular 
State,  in  which  case  it  may  be  adopted 
with  the  approval  of  the  OGC. 

(ii)  Form  FmHA  441-8,  "Assignment  of 
Proceeds  from  the  Sale  of  Products," 
will  be  used  for  products  or  income  in 
which  FmHA  does  not  have  a  security 
interest  under  the  UCC.  Other  forms 
approved  by  OGC  may  be  used  when 
this  form  is  not  adequate. 

(iii)  Form  FmHA  441-25,  "Assignment 
of  Proceeds  from  the  Sale  of  Dairy 
Products  and  Release  of  Security 
Interest."  will  be  used  for  dairy  products 
in  which  FmHA  has  a  security  interest 
under  the  UCC. 

(iv)  Form  FmHA  441-18,  "Consent  to 
Payment  of  Proceeds  from  Sale  of  Farm 
Products,"  will  be  used  for  products  or 
income,  except  dairy  products,  in  which 
FmHA  has  a  security  interest  under  the 
UCC. 

(v)  Forms  provided  by  ASCS  will  be 
used  for  assignments  of  disaster  and 
regular  agricultural  program  payments. 

(4)  In  UCC  states,  an  assignment  of 
income  constitutes  a  security  agreement 
and  should  be  treated  accordingly. 

§§  1 945. 1 70- 1 945. 1 72    [  Reserved  1 

§  1945.173    General  provisions- 
compliance  requirements. 

(a)  Scope  of  operation  to  be  financed. 
Only  family  size  farming  operations  may 
be  financed  with  EM  loans,  subject  to 
the  eligibility  requirements,  loan  amount 
ceilings,  repayment  ability,  need, 
available  security,  and  other  provisions 
of  this  subpart. 


(b)  Flood  or  mudslide  prone  areas. 
Flood  or  mudslide  hazards  will  be 
evaluated  whenever  the  farm  to  be 
financed  is  located  in  special  flood  or 
mudslide  prone  areas  as  designated  by 
the  Federal  Emergency  Management 
Agency  (FEMA).  Subpart  B  of  Part  1806 
of  this  chapter  (FmHA  Instruction  426.2) 
and  Subpart  G  of  Part  1940  of  this 
chapter  will  be  complied  with  when 
loan  funds  are  used  to  construct  or 
improve  buildings  located  in  such  areas. 
This  will  not  prevent  making  loans  on 
farms  where  the  farmstead  is  located  in 
a  flood  or  mudslide  prone  area  and 
funds  are  not  included  for  building 
improvements.  The  flood  or  mudslide 
hazard  will  be  recognized  in  the 
appraisal  report. 

(1)  In  identified  special  flood  or 
mudslide  prone  areas  as  designated  by 
FEMA,  the  following  policies  are 
applicable  for  EM  loans  being  made  to 
finance  buildings  or  fixtures  and 
furnishings  contained  therein. 

(i)  If  flood  or  mudslide  insurance  is 
available  and  an  applicant  has  not 
taken  such  insurance  and  has  suffered 
flood  or  mudslide  losses,  an  EM  loan 
may  be  made  only  if  flood  or  mudslide 
insurance  is  purchased  before  the  EM 
loan  is  closed. 

(ii)  If  flood  or  mudslide  insurance  is 
available  and  an  applicant  previously 
received  and  still  is  indebted  for  an  EM 
loan.  Rural  Housing  Disaster  (RHD),  or 
SBA  disaster  loan;  and  a  condition  of 
the  loan  required  the  obtaining  of  flood 
insurance  but  the  applicant  allowed  the 
insurance  to  lapse;  and  the  applicant 
had  new  flood  or  mudslide  losses,  the 
applicant  will  be  considered  to  be  in 
default  on  the  loan  agreement  and  dealt 
with  accordingly. 

(iii)  If  flood  and  mudslide  insurance  is 
available  and  an  applicant  had 
previously  received  an  EM,  RHD,  or 
SBA  disaster  loan;  and  a  condition  of 
the  loan  required  obtaining  flood  or 
mudslide  insurance  and  the  applicant 
paid  the  loan  in  full  and  let  the 
insurance  lapse:  the  applicant  will  be 
handled  in  accordance  with  paragraph 
(b)(l)(i)  of  this  section. 

(iv)  In  those  areas  that  have  been 
designated  by  FEMA  as  special  flood  or 
mudslide  hazard  areas  and  flood  or 
mudslide  insurance  is  not  available  or 
has  been  withdrawn  by  FEMA,  an 
applicant  can  receive  an  EM  loan 
provided  the  farm  buildings,  including 
the  dwelling,  are  relocated  outside  the 
100-year  flood  area. 

(v)  EM  loans  to  repair  or  replace  farm 
buildings,  including  dwellings,  must 
meet  the  requirements  of  §  1806.25  (a)  or 
(b)  of  Subpart  B  of  Part  1806  of  this 
chapter  (paragraph  V  A  or  B  of  FmHA 
Instruction  426.2)  as  applicable,  or  be 


relocated  outside  the  100-year  flood 
area. 

(2)  When  land  development  or 
improvements  such  as  dikes,  terraces, 
fences,  and  intake  structures  are 
planned  to  be  located  in  special  flood  or 
mudslide  prone  areas.  EM  loan  funds 
may  be  used  subject  to  the  following: 

(i)  The  Corps  of  Engineers  or  the  SCS 
will  be  consulted  concerning: 

(A)  Likelihood  of  flooding. 

(B)  Probability  of  flooding  damage. 

(C)  Recommendations  on  special 
design  and  specifications  needed  to 
minimize  flood  and  mudslide  hazards. 

(ii)  FmHA  representatives  will 
evaluate  the  proposal  and  record  the 
decision  in  the  loan  docket  in 
accordance  with  the  requirements  of 
Subpart  G  of  Part  1940  of  this  chapter. 

(c)  Civil  rights.  The  provisions  of 
Subpart  E  of  Part  1901  of  this  chapter 
will  be  complied  with  on  all  loans  made 
which  involve: 

(1)  Funds  used  to  finance  nonfarm 
enterprises  and  recreation  enterprises. 
Applicants  will  sign  Form  FmHA  400-4. 
"Assurance  Agreement,"  in  these  cases. 

(2)  Any  development  financed  by 
FmHA  that  will  be  performed  by  a 
contract  or  subcontract  of  more  than 
$10,000. 

(d)  Protection  of  historical  and 
archaeological  properties.  If  there  is  any 
evidence  to  indicate  the  property  to  be 
financed  has  historical  or  archaeological 
value,  the  provisions  of  Subpart  F  of 
Part  1901  and  Subpart  G  of  Part  1940  of 
this  chapter  will  apply. 

(e)  Environmental  requirewents.  See 
Subpart  G  of  Part  1940  of  this  chapter  for 
applicable  requirements. 

(f)  Real  Estate  Settlement  Procedures 
Act.  The  provisions  of  the  Real  Estate 
Settlement  Procedures  Act  outlined  in 

§  1940.406  of  Subpart  I  of  Part  1940  of 
this  chapter  apply  when  EKl  funds  are 
used  involving  tracts  of  less  than  25 
acres  if: 

(1)  Any  part  of  the  loan  is  used  to 
purchase  all  or  part  of  the  land  to  be 
mortgaged,  and 

(2)  The  loan  is  secured  by  a  first  lien 
on  the  property  where  a  dwelling  is 
located. 

(g)  Nondiscrimination  requirements. 
In  accordance  with  Federal  Law,  the 
FmHA  will  not  discriminate  against  any 
otherwise  qualified  applicant  on  the 
basis  of  race,  religion,  sex,  national 
origin,  marital  status,  age.  or  physical/ 
mental  handicap  (provided  the  applicant 
can  execute  a  legal  contract),  with 
respect  to  any  aspect  of  a  credit 
transaction.  The  policy  statement  set 
forth  in  §  1945.151(a)  of  this  subpart  will 
also  apply  to  credit  transactions. 
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(h)  Compliance  with  special  laws  and 
regulations.  (1)  Applicants  will  be 
required  to  comply  with  Federal.  State 
and  local  laws  and  regulations 
governing  building  construction: 
diverting,  appropriating,  and  using  water 
including  its  use  for  domestic  or 
nonfann  enterprise  purposes;  installing 
facilities  for  draining  land;  and  making 
changes  in  the  use  of  land  affected  by 
zoning  regulations. 

(2)  State  Ehrectors  and  Fanner 
Program  Staff  members  %vill  consult  with 
SCS.  U.S.  Geological  Survey.  State 
Geologist  or  Engineer,  or  any  board 
having  official  functions  relating  to 
water  use  or  farm  drainage  requirements 
and  restrictions  for  water  and  drainage 
development.  State  supplements  will  be 
issued  to  provide  guidelines  which: 

(i)  State  all  requirements  to  be  met, 
including  the  acquisition  of  water  rights. 

(ii)  Define  areas  where  development 
of  ground  water  for  irrigation  is  not 
recommended. 

(iii)  Define  areas  where  land  drainage 
is  restricted. 

(3)  Applicants  will  comply  with  all 
local  laws  and  regulations,  and  obtain 
any  special  licenses  or  permits  needed 
for  nonfarm,  recreation,  specialized  or 
aquaculture  farming  enterprises. 

§1945.174    [Reserved] 

S  1945.175    Options,  planning  and 


(a)  Optioning  land  When  purchasing 
real  property  an  applicant  is  responsible 
for  obtaining  options  in  accordance  with 
the  provisions  contained  in  §  1943.25  (a) 
of  Subpart  A  of  Part  1943  of  this  chapter. 

(b)  Planning.  (1)  A  farm  and  home 
plan  and  Form  FmHA  431-4,  "Business 
Analysis-Nonagricultural  Enterprise," 
when  appropriate,  will  be  completed  as 
provided  in  Subpart  B  of  Part  1924  of 
this  chapter  and  in  accordance  with  the 
F^Is.  This  plaiuiing  process  with  the 
applicant  is  essential  to  making  sound 
loans  and,  therefore,  must  receive 
careful  attention  in  development  of  the 
loan  docket.  However,  when  the  EM 
loan  will  be  for  not  more  than  $25,000, 
Tables  A.  D,  and  E  of  Form  FmHA  431-2 
may  be  left  blank,  and  only  the  totals  in 
Tables  G  and  )  should  be  shown, 
provided  Form  FmHA  410-1  is 
completed  eind  accurately  reflects  the 
applicant's  current  circumstances,  and 
no  supervision  is  planned.  The  plan  will 
show  any  major  items  of  exf>eiuliture 
and  the  reason(s)  these  items  are 
needed.  When  preparing  a  plan  of 
operation,  it  is  usually  necessary  to  plan 
for  a  capital  expenditure  reserve  during 
interim  years  and  the  typical  year. 
Realistically,  this  will  reflect  the 
depreciating  value  of  machinery. 


equipment  or  other  essential  capital 
expenditure  items,  which  it  is  prudent  to 
expect  will  need  to  be  replaced  or 
require  major  repair.  Also,  all  recurring 
and  carry-over  debts  should  be 
considered  in  a  typical  year  plan.  In 
addition,  when  all  of  the  loan  funds  are 
not  to  be  disbursed  at  loan  closing,  a 
Monthly  Budget  will  be  prepared 
showing  the  specific  amount  to  be 
disbursed  for  each  associated  loan 
purpose  for  each  month.  The  funds  will 
be  disbursed  through  use  of  the  loan 
disbursement  system  (future  advances] 
or,  when  determined  necessary,  through 
a  supervised  bank  account. 

(2)  Development  work  will  be  planned 
and  completed  in  accordance  with 
Subpart  A  of  Part  1924  of  this  chapter. 
Also,  the  provisions  of  Subpart  E  of  Part 
1901  of  this  chapter  will  be  met  in 
connection  with  EM  loans  involving 
recreational  enterprises  and  the 
construction  of  buildings. 

(c)  Appraisals.  (1)  Real  estate 
appraisals  will  be  completed  on  Form 
FmHA  422-1.  "Appraisal  Report — Farm 
Tract",  or  Form  FmHA  1922-8. 
"Residential  Appraisal  Report."  for  farm 
real  estate  or  residential  farm  real 
estate,  respectively,  by  an  FmHA 
employee  authorized  to  make  farm 
appraisals,  when  real  estate  is  taken  as 
the  primary  security  for  the  EM  loan. 
The  rights  to  mining  products,  gravel, 
oil.  gas,  coal  or  other  minerals  will  be 
considered  a  portion  of  the  security  and 
will  be  specifically  included  as  a  part  of 
the  appraised  value  of  the  real  estate 
securing  the  loans  using  Form  FmHA 
1922-11.  "Appraisal  Form  for  Mineral 
Rights."  Appraisals  are  not  required 
when: 

(i)  The  amount  of  EM  Ioan(s]  plus  any 
existing  FmHA  principal  indebtedness  is 
$25,000  or  less,  and 

(ii)  The  loan  approval  official 
determines  the  loan  is  adequately 
secured  without  an  appraisal,  and 

(iii)  The  County  Supervisor  indicates 
in  the  loan  docket  an  estimate  of  the 
market  value  of  the  real  estate  to  be 
taken  as  sectirity,  and 

(iv)  The  provisions  of  paragraph  (c)(4) 
of  this  section  are  applicable. 

(2)  Real  estate  appraisals  will  be 
completed  as  provided  in  FmHA 
Instruction  422.1  (available  in  any 
FmHA  office).  However,  the  value  of 
assets  that  secure  EM  loans  associated 
with  a  disaster  having  any  portion  of  its 
incidence  period  occurring  on  or  after 
May  31, 1983,  must  be  based  on  the 
higher  of  two  appraisals:  ail  of  which 
must  be  made  a  part  of  the  file.  These 
appraisals  will  show: 

(i)  The  asset  value  on  the  day  before  a 
State  Governor's,  Indian  Tribal 
Council's,  or  an  FmHA  State  Director's 


first  EM  designation  request,  which  is 
associated  with  the  naming  of  one  or 
more  counties  in  a  State  as  a  disaster 
area  where  eligible  fanners  may  qualify 
for  EM  loans;  or 

(ii)  The  asset  value  one  year  (365 
days)  before  the  date  set  in  paragraph 
(c)(2)(i)  of  this  section. 

(A)  The  following  types  of  real  estate 
offered  as  collateral  for  securing  EM 
loans  will  be  appraised  at  the  present 
market  value  only; 

[1]  Farm  real  estate  the  applicant/ 
borrower  did  not  own  on  the  dates  set 
forth  in  paragraph  (c)(2]  (i)  and  (ii)  of 
this  section. 

[2]  Real  estate  "not  owned"  by  the 
applicant/borrower  (for  example,  a 
relative  if  offering  real  estate  as 
collateral  for  the  proposed  EM  loan). 

(J)  A  single  family  dweHing  located  on 
a  nonfarm  tract. 

[4]  Other  t3rpes  of  real  estate  such  as 
apartment  houses  and  commercial 
buildings.  The  County  Supervisor  will 
request  the  assistance  of  the  State 
Director  in  establishing  the  value  of 
such  real  estate. 

(B)  Sales  data  utilized  in  the 
preparation  of  the  necessary  appraisals 
should  conform  to  the  dates  set  forth  in 
paragrpah  (c)(2)  (i)  and  (ii)  of  this 
section,  to  ensure  a  fair  market  value  of 
the  property  is  established.  In  addition, 
it  should  be  confirmed  that  said  sales 
resulted  from  reasonable  sales  efforts 
and  that  both  the  buyer  and  seller  were 
willing,  informed,  and  knowledgeable 
parties. 

(3)  When  FLB  stock  is  to  be  used  in 
establishing  the  Recommended  Market 
Value  (RMV)  of  the  real  estate  being 
appraised,  see  }  1945.169  (r)(l)  of  this 
subpart. 

(4)  When  real  estate  is  taken  as 
additional  security  (for  loans  in  which 
the  primary  security  is  subject  to  rapid 
depreciation  or  is  of  a  high  risk  nature, 
such  as  crops),  no  appraisal  report  will 
be  required  for  the  additional  security, 
provided  the  County  Supervisor 
determines  the  security  is  adequate,  and 
records  the  estimated  value  in  the 
running  case  record,  shows  the  date  the 
property  was  inspected  and  certifies 
that  in  his/her  opinion  the  estimates  are 
correct  based  on  knowledge  of  the  value 
of  the  comparable  assets  in  the  area. 

(5)  Chattel  appraisals  will  be 
completed  on  Form  FmHA  1945-15, 
"Value  Determination  Worksheet." 
when  chattels  are  taken  as  security.  The 
property  which  will  serve  as  security 
will  be  described  in  sufficient  detaU  so  it 
can  be  identified.  Sources  such  as 
livestock  market  reports  and 
publications  reflecting  values  of  farm 
machinery  and  equipment  will  be  used 
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as  appropriate.  The  value  of  assets  that 
secure  EM  loans  associated  with  a 
disaster  having  any  portion  of  the 
incidence  period  occurring  on  or  after 
May  31, 1963,  must  be  based  on  the 
higher  of  two  appraisals,  all  of  which 
must  be  made  part  of  the  file.  These 
appraisals  will  be  based  on  the  same 
information  contained  in  paragraphs 
(c)(2)  (i)  and  (ii)  of  this  section.  Chattels 
not  owned  by  the  applicant,  and 
nonfarm  chattel  property  offered  as 
security  (such  as  planes,  house  trailers, 
boats,  etc.)  will  be  apprasied  at  the 
present  market  value  only.  Chattels  that 
the  applicant/borrower  did  not  own  on 
the  dates  set  forth  in  paragraph  (c)(2)  (i) 
and  (ii)  of  this  section  will  be  appraised 
at  the  present  market  value  only. 

(6)  Abbreviated  appraisals  may  be 
used  and  loans  approved  when: 

(i)  The  loan  approval  official 
determines  that  the  applicant's  equity  in 
the  collateral  will  adequately  secure  the 
EM  loan(s). 

(ii)  The  abbreviated  appraisals  are 
prepared  as  follows: 

(A)  For  real  estate— Form  FmHA  422- 
1,  "Appraisal  Report-Farm  Tract," 
complete  the  heading  of  the  report;  Part 
1,  Item  A;  Part  2;  Part  3;  Part  6;  Part  7 
and  Part  8.  The  report  will  be  signed  and 
dated  by  an  FmHA  authorized 
appraiser. 

(B)  For  chattel  property — Form  FmHA 
1945-15  will  list,  identify  and  show  the 
value  of  each  chattel  item.  This  form 
will  be  completed,  as  applicable,  on  all 
EM  loans. 

§§  1945.176-1945.179    [Reserved] 

S  1945.180    County  Committee 
certification. 

The  County  Committee  will  certify  an 
applicant's  eligibility  on  Form  FmHA 
440-2,  "County  Committee  Certification 
or  Recommendation,"  before  each  loan 
is  approved.  In  some  instances  the 
committee  may  want  to  interview  the 
applicant  or  see  the  farm  before  making 
any  recommendations.  Applications  will 
be  processed  in  accordance  with 
S  1910.4(f)  of  Subpart  A  of  Part  1910  of 
this  chapter. 

§  1945.181    [Reserved] 

§  1945.182    Loan  doclcet  preparation. 

(a)  Processing  guide.  See  Exhibit  A  of 
this  subpart  for  Insured  Emergency  Loan 
Processing  Guide.  When  a  packager  has 
developed  the  loan  docket  the  County 
Supervisor  will  fully  analyze  the  docket 
to  assure  it  is  complete  and  conforms 
with  this  EM  loan  regulation.  The 
County  Supervisor  will  reverify 
calculations  in  accordance  with 
S  1945.183(a)  and  insure  that  the 
provisions  of  §  1945.183  of  this  subpart 


are  met  before  a  final  action  is  taken  on 
the  loan  request. 

(b)  Form  FmHA  1940-1.  "Request  for 
Obligation  of  Funds".  A  separate  Form 
FmHA  1940-1  will  be  prepared  for  each 
EM  loan  which  has  a  different  interest 
rate  and/or  a  different  repayment 
period,  as  determined  in  accordance 
with  §  1945.168  (a)  and  (b)  of  this 
subpart.  Also,  on  Form  FmHA  1940-1, 
for  EM  loans  approved  for  borrowers 
presently  indebted  for  an  EM  loan,  but 
having  new  qualifying  losses  from  a 
subsequent  authorized  disaster,  the  new 
appropriate  disaster  authorization 
number  will  be  shown. 

(c)  Promissory  note.  A  separate 
promissory  note  will  be  prepared  for 
each  Form  FmHA  1940-1  used  in 
approving  and  obligating  each  of  the  EM 
loans. 

(d)  Lease  agreement.  Generally,  a 
copy  of  the  lease  agreement  between 
tenant  applicants  and  their  landlords 
will  be  obtained  and  made  a  part  of  the 
loan  docket.  When  a  written  lease  is  not 
obtainable,  a  statement  setting  forth  the 
terms  and  conditions  of  the  agreement, 
which  are  not  clearly  reflected  on  the 
farm  and  home  plan,  will  be  prepared 
and  made  a  part  of  the  loan  docket. 

§  1945.183    Loan  approvai  or  disapproval. 

(a)  Reverification  before  approval. 
Before  an  EM  loan  is  approved  the 
following  actions  must  be  taken: 

(1)  A  County  Office  employee  will 
verify  information  provided  by  ASCS  on 
all  Forms  FmHA  1945-29  in  accordance 
with  the  FMI.  If  there  have  been  any 
changes  from  the  information  originally 
provided  and  used  in  the  loan  docket 
preparation,  appropriate  changes  will  be 
made. 

(2)  A  County  Office  employee  will 
verify  information  provided  by  the 
Federal  Crop  Insurance  Corporation 
(FCIC)  regarding  any  insurance  benefits 
which  have  been  paid  or  will  be  paid.  If 
there  have  been  any  changes  from  the 
information  originally  provided  and 
used  in  the  loan  docket  preparation, 
appropriate  changes  will  be  made. 

(3)  All  calculations  on  Form  FmHA 
1945-22  and  Form  FmHA  1945-26  will  be 
checked  by  a  County  Office  clerical 
employee  (either  regular  or  temporary), 
using  a  calculator  with  a  paper  tape,  to 
assure  that  mathematical  errors  are 
detected.  The  County  Supervisor  or 
designee  will  make  any  corrections 
necessary  in  the  loan  docket,  when 
errors  are  located.  The  paper  tape  will 
be  attached  to  Form  FmHA  1945-22  or 
Form  FmHA  1945-26  as  appropriate. 

(4)  To  prevent  the  duplication  of 
benefits,  FmHA  and  SBA  have  agreed  to 
coordinate  their  respective  EM  and 
disaster  loan  program  activities. 


(i)  The  FmHA  County  Offices  will 
notify  the  approrpiate  SBA  Disaster 
Area  Office  of  all  EM  disaster  farm 
dwelling  loss  loan  applications  received 
each  week  for  dwelling  and/or 
household  contents. 

(ii)  For  dwelling  and/or  household 
content  applications,  the  FmHA  County 
Offices  will  send  a  copy  of  the  final 
action  taken  to  the  appropriate  SBA 
Disaster  Area  Office.  Those  actions 
include:  Loan  approval  on  Form  FmHA 
1940-1:  notification  of  application 
withdrawal;  notification  of  loan  denial; 
confirmation  of  request  for 
reconsideration  or  appeal  of  loan  denial; 
and  final  determination  on  an  appeal. 
Copies  of  all  written  communications 
from  FmHA  County  Offices  to  the  SBA 
Area  Offices  will  be  sent  to  the  State 
Director,  Attention:  Chief,  Farmer 
Programs;  and  the  District  Director. 

(iii)  Applicants  who  receive  SBA 
physical  disaster  loans  for  dwelling 
and/or  household  content  losses  may 
also  file  for  FmHA  EM  loan  assistance 
based  on  farm  losses  other  than  to 
dwellings.  In  those  cases  where  an 
FmHA  loan  can  be  approved,  FmHA 
will  either  reduce  the  FmHA  EM  loan  by 
the  amount  of  the  SBA  loan  (which  may 
require  SBA  to  subordinate  its  lien 
position(s)),  or  refinance  the  SBA  loan 
by  using  EM  loan  funds  to  pay  SBA 
directly.  An  EM  loan  will  not  be 
approved  until  it  is  determined  that  the 
requirements  of  §  1945.163(e)  of  this 
subpart  will  be  met.  When  an  EM  loan 
is  approved,  the  FmHA  County  Office 
will  notify  the  SBA  Disaster  Area  Office 
pursuant  to  paragraph  (a)(4)(ii)  of  this 
section. 

(b)  Administrative  determination  and 
responsibilities.  When  the  County 
Committee  certification  has  been  made 
and  the  reverification  has  been 
completed,  and  before  approving  the 
loan,  the  loan  approval  official  will 
determine  administratively  whether 

(1)  The  County  Committee  has 
certified,  in  writing,  that  the  applicant  is 
eligible. 

(2)  The  applicant  has  satisfactory 
tenure  arrangements  on  the  farm(s)  to  be 
operated. 

(3)  The  proposed  farm  and  home 
operations  of  the  applicant  are 
reasonably  sound,  the  purposes  are 
authorized,  and  the  EM  loan  is  needed. 

(4)  The  proposed  loan(s)  shows  a 
positive  cash  flow  based  upon  a  realistic 
farm  and  home  plan. 

(5)  The  security  requirements  can  be 
met. 

(6)  The  certification(s)  required  of  the 
applicant  have  been  made  and  are  a 
part  of  the  loan  docket. 
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(7)  The  loan  meets  all  other  FmHA 
requirements 

(8)  The  applicant  has  access  to  any 
additional  financing  needed  to  continue 
the  fanning  operation.  In  making  this 
determination,  consideration  will  be 
given  to  v^hether  the  applicant  qualifies 
for  OL,  FO  and  SW  loan  assistance,  or 
for  a  loan(s)  from  other  creditors  with  or 
without  a  FmHA  subordination. 

(c)  Loan  docket  transmittal  to  the 
Administrator.  (1)  Transmittal 
memoranda  accompanying  EM  loan 
dockets  requiring  National  Office 
review/advice  must  set  forth,  as  a 
minimum,  the  following  information: 

(i)  Proposed  loan(s),  amount(s), 
rate(B}.  of  interest,  and  term(s)  of  each 
loan. 

(ii)  Outstanding  FmHA  loan(s] 
balance(s]  and  the  total  proposed  EM 
loan(s)  indebtedness 

(iii]  Status  of  outstanding  FmHA 
loan(s]. 

(iv)  Brief  statements  regarding: 

(A)  Cause  and  type  of  disaster  losses. 

(B)  Inability  to  obtain  other  suitable 
credit. 

(C)  Purposes  for  which  loan  funds  are 
to  be  used. 

(D)  Overall  feasibility  and  soundness 
of  the  planned  operation. 

(E)  Property  offered  as  security  for  the 
loan(s). 

(v)  The  State  Director's  specific 
positive  recommendation  that  the 
requested  actions  be  approved. 

(2)  Loan-dodiets  should  not  be 
forwarded  to  the  National  office  for 
review  of  any  action  without  the  State 
Director's  recommendation. 

(d)  Loan  approval.  (1)  The  loan 
approval  ofHcial  will  date,  sign  and 
distribute  Form  FmHA  1940-1  in 
accordance  with  the  FMI  and  set  forth 
any  special  conditions  of  approval, 
including  any  special  security 
requirements,  in  the  appropriate  section 
on  Form  FmHA  1940-1. 

(2)  The  County  Supervisor  will 
complete  Part  III  of  Form  FmHA  1945-29 
and  forward  the  form  to  the  appropriate 
ASCS  county  ofrice(s). 

(e)  Loan  disapprovaL  The  loan 
approval  ofHcial  must  disapprove 
applications  within  the  deadlines  set  out 
in  §  1910.4  of  Subpart  A  of  Pari  1910  of 
this  chapter. 

(1)  The  County  Supervisor  or  loan 
approval  ofTicial  will  notify  the 
applicant  by  letter  of  the  reason(s)  for 
rejection  and  will  advise  the  applicant 
in  that  letter  of  appeal  rights  as  set  out 
in  Subpart  B  of  Part  1900  of  this  chapter. 
The  letter  will  also  include  any 
suggestions  that  could  result  in 
favorable  action. 

(2)  The  County  Supervisor  will 
complete  Part  III  of  Form  FmHA  1945-29 


and  forward  the  form  to  the  appropriate 
ASCS  County  Office. 

(3)  In  areas  where  EM  loans  are  being 
made  under  a  major  disaster 
declaration,  and  where  the  FEMA  has 
advised  the  State  Director  that  Section 
408  grants  are  available,  a  list  of 
applicants  with  physical  losses,  who  do 
not  qualify  for  ^1  dwelling  and/or 
household  content  loss  loans,  will  be 
prepared  and  sent  to  the  FEMA  by 
County  Supervisors  at  the  close  of 
business  each  week.  The  State  Director 
will  be  advised  by  the  FEMA  where  to 
send  the  list  and  the  State  Director  will 
so  advise  the  County  Supervisors.  The 
list  will  be  prepared  in  the  following 
format: 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Farmers  Home  Administration 

TO:     

The  following  is  a  list  of  applicants 
not  qualifying  for  Farmers  Home 
Administration's  Emergency  (EM)  loans 

in County  during  the  week 

ending .  19 . 

Name 

Address 

County  Supervisor 
§1945.184    [R«Mrv«d] 

§  1945.185    Actions  after  loan  approval. 

Loan  funds  must  be  provided  by  the 
County  Office  to  the  applicant[s)  within 
15  days  after  loan  approval,  unless  the 
conditions  prescribed  in  §  1910.6(d]  of 
Subpart  A  of  Part  1910  of  this  chapter 
are  applicable.  If  a  longer  period  is 
agreed  upon  by  the  applicant(s).  the 
same  will  be  documented  in  the  case  file 
by  the  County  Supervisor. 

(a)  Cancellation  of  loan  check  and/or 
obligation.  If,  for  any  reason,  a  loan 
check  and/or  obligation  will  be 
cancelled,  the  County  Supervisor  will 
process  the  cancellation  in  accordance 
with  the  FMI  for  Form  FmHA  1940-10 
"Cancellation  of  U.S.  Treasury  Check 
and/or  obligation."  If  a  check  received 
in  the  County  Office  is  to  be  cancelled, 
the  check  will  be  returned  through 
Concentration  Banking  System  (CBS)  as 
prescribed  in  FmHA  Instruction  1951-B 
(available  in  any  FmHA  Office)  or,  if  an 
office  is  not  using  CBS,  returned  to  the 
Finance  Office  with  an  original  of  Form 
FmHA  1940-10  (See  FmHA  Instruction 
102.1,  a  copy  of  which  is  available  in 
any  FmHA  office). 

(b)  Cancellation  of  advances.  When 
an  advance  is  to  be  cancelled,  the 
County  Supervisor  must  take  the 
following  actions: 


(1)  Complete  and  distribute  Form 
FmHA  1940-10. 

(2)  When  necessary,  obtain  a 
substitute  promissory  note  reflecting  the 
revised  total  of  the  loan  and  the  revised 
repayment  schedule.  When  it  is  not 
necessary  to  obtain  a  substitute 
promissory  note,  the  County  Supervisor 
will  show  on  Form  FmHA  440-57, 
"Acknowledgement  of  Obligated  Funds/ 
Check  Request,"  the  revised  amount  of 
the  loan  and  the  revised  repayment 
schedule. 

(c)  Increase  or  decrease  in  loan 
amount.  If  it  becomes  necessary  to 
increase  or  decrease  the  amount  of  the 
loan  before  closing,  the  County 
Supervisor  will  request  that  all 
distributed  docket  forms  be  returned  to 
the  County  Office  for  reprocessing, 
unless  the  change  is  minor  and 
replacement  forms  can  be  readily 
completed  and  submitted.  In  the  latter 
case,  a  memorandimi  to  that  effect  will 
be  attached  to  the  revised  forms  for 
referral  to  the  Finance  Office. 

§§1945.186-1945.187    [RMarv«d] 

§1945.188    Ctiattal  Han  anrch. 

See  S  1941.63  of  Subpart  B  of  Part  1941 
of  this  chapter  for  regulations 
concerning  lien  searches  covering 
chattels. 

§1945.189    toandoaina. 

(a)  Closing  loans  secured  by  real 
estate. — (1)  General.  Loans  secured  by 
real  estate  are  considered  closed  on  the 
date  the  mortgage  is  filed  for  record. 
Such  loans  will  be  closed  in  accordance 
with  the  applicable  provisions  of  Part 
1807  of  this  chapter  (FmHA  Instruction 
427.1). 

(2)  Security  instruments.  Security 
instruments  referred  to  in  paragraph  (a) 
of  this  section  are  real  estate  mortgages 
or  deeds  of  trust. 

(i)  FmHA  real  estate  mortgage  or  deed 
or  trust  Form  FmHA  427-1  (State),  "Real 

Estate  Mortgage  for ."  will  be  used 

in  all  cases  where  real  estate  is  taken  as 
security. 

(ii)  Promissory  note(s)  will  be 
prepared  and  completed  at  the  time  of 
loan  closing  in  accordance  with  the  FMI. 
If  insured  Rural  Housing  (RH)  funds  are 
advanced  simultaneously  with  EM  funds 
the  RH  loan  will  be  evidenced  by  a 
separate  note  on  the  proper  form  as 
provided  in  Subpart  A  of  Part  1944  of 
this  chapter.  However,  all  notes  will  be 
described  on  the  same  security 
instrument(s).  When  a  loan  is  closed 
between  December  1  and  January  1.  the 
first  installment  will  be  collected  at  the 
time  of  loan  closing. 

(iii)  When  subsequent  loans  are  made, 
a  new  security  instrument  is  required 
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only  when  the  existing  instruments  do 
not  cover  all  required  security  or  do  not 
secure  the  subsequent  loan. 

(iv)  A  subsequent  loan  for  any 
authorized  purposes  may  be  made 
without  taking  new  security  instruments 
when  the  existing  security  instruments 
cover  all  the  property  required  to  serve 
as  security  for  the  subsequent  loan,  the 
State  law  and  the  language  of  the 
existing  security  instruments  will  permit 
the  future  loan  advance  to  be  secured  by 
the  existing  security  instruments,  and 
the  existing  security  instruments  will 
provide  the  same  lien  priority  for  the 
subsequent  loan  as  for  the  initial  loan.  A 
new  security  instrument  will  be  taken  if 
any  one  of  these  requirements  is  not 
met. 

(3)  Leaseholds.  Security  instruments 
for  loans  secured  by  leaseholds  will 
describe  security  in  accordance  with 
Part  1807  of  this  chapter  (FmHA 
Instruction  427.1),  and  the  following 
provisions  will  also  apply: 

(i)  The  following  language,  or  similar 
language  which  in  the  opinion  of  the 
OGC  is  legally  adequate,  will  be 
inserted  just  before  the  legal  description 
of  the  real  estate: 

All  Borrower's  rights,  title,  and  interest  in 
and  to  the  leasehold  estate  for  a  term  of 

years  beginning  on . 

19 created  and  established  by  a  certain 

lease  dated .  19 executed  by 

,  as  lessor(s).  recorded  on 

,  19 .,  in  Book ,  Page 

of  the Records  of  said 

County  and  Slate,  and  any  renewals  and 
extensions  thereof,  and  all  Borrower's  right, 
title,  and  interest  in  and  to  said  Lease, 
covering  the  following  real  estate: 

(ii)  An  additional  covenant  will  be 
inserted  in  the  mortgage  to  read  as 
follows: 

Borrowers  will  pay  when  due  all  rents  and 
any  and  all  other  charges  required  by  said 
Lease,  will  comply  with  all  other 
requirements  of  said  Lease,  and  will  not 
surrender  or  relinquish,  without  the 
Government's  written  consent,  any  of  the 
Borrower's  right,  title,  or  interest  in  or  to  said 
leasehold  estate  or  under  said  Lease  while 
this  instrument  remains  in  effect. 

(iii)  A  copy  of  the  lease  will  be  made 
part  of  the  loan  docket. 

(4)  Filing  or  recording  security 
instruments.  The  following  appropriate 
actions  will  be  taken  after  loan  closing: 

(i)  When  the  original  security 
instrument  is  returned  by  the  recording 
official,  it  will  be  retained  in  the 
borrower's  case  folder.  When  the 
original  is  retained  by  the  recording 


ofricial,  a  conformed  copy,  showing  the 
date  and  place  of  recordation  and  the 
book  and  page  number,  will  be  prepared 
and  fded  in  the  borrower's  case  folder. 
A  conformed  copy  of  the  security 
instrument  will  be  sent  to  a  prior 
lienholder  if  a  substantial  interest  is 
held  by  that  lienholder.  or  if  it  is 
required  by  a  working  agreement 
provision  with  that  lienholder. 

(ii)  The  original  deed  of  conveyance,  if 
any,  and  a  copy  of  the  security 
instrument  will  be  delivered  to  the 
borrower. 

(5)  Abstracts  of  Title.  Any  abstract  of 
title  will  be  delivered  to  the  borrower 
and  Form  FmHA  140-4.  "Transmittal  of 
Documents,"  will  be  prepared  and  a 
receipt  obtained  in  accordance  with  the 
FML  However,  when  an  abstract  is 
obtained  from  a  third  party  with  the 
understanding  it  will  be  returned,  such 
abstract  will  be  sent  directly  to  the  third 
party  and  a  memorandum  receipt  will  be 
obtained. 

(6)  Requesting  title  service.  When  the 
loan  is  approved,  the  County  Supervisor 
will  see  that  title  service  is  requested  in 
accordance  with  Part  1807  of  this 
chapter  (FmHA  Instruction  427.1),  if  this 
has  not  already  been  done. 

(7)  Fees.  The  borrower  will  pay  all 
filing,  recording,  notary  and  lien  search 
fees  incident  to  loan  transactions  from 
personal  or  loan  funds.  When  FmHA 
employees  accept  cash  for  these 
purposes  Form  FmHA  440-12. 
"Acknowledgment  of  Payment  for 
Recording.  Lien  Search,  and  Releasing 
Fees,"  will  be  executed.  FmHA 
employees  will  make  it  clear  to  the 
borrower  that  any  fee  so  accepted  is 
only  for  paying  fees  on  behalf  of  the 
borrower,  and  is  not  accepted  as  partial 
payment  on  a  loan. 

(8)  Supervised  bank  accounts.  If  a 
supervised  bank  account  is  required, 
loan  funds  will  be  deposited  following 
loan  closing.  Supervised  bank  accounts 
will  be  established  in  accordance  with 
Subpart  A  of  Part  1902  of  this  chapter. 
Loan  funds  not  to  be  disbursed  for 
specific  purposes  at  loan  closing  and  not 
needed  within  30  days  after  closing,  will 
not  be  requested  until  they  are  needed. 
The  "Field  Office  Terminal  System"  will 
be  used  to  request  future  advances  at  30 
day  intervals  or  as  needed.  Only  in 
unusual  cases  will  loan  funds  be  kept  in 
supervised  bank  accounts  for  more  than 
60  days.  When  such  funds  are  placed  in 
an  interest  bearing  supervised  bank 
account,  the  interest  earned  will  be 
applied  on  the  EM  loan  immediately  or 


used  for  an  authorized  EM  loan  purpose, 
if  the  planned  EM  funds  are  not 
sufficient  to  cover  all  of  the  planned 
items. 

(b  j  Ciising  loans  secured  by  chattels 
and  crops.  See  Subpart  B  of  Part  1941  of 
this  chapter. 

(c)  Loan  closing  review.  Immediately 
prior  to  loan  closing,  the  FmHA  official 
responsible  for  dosing  the  loan(s)  will 
review  the  file  for  compliance  with 
Agency  regulations. 

§1945.190    Revision  Of  the  use  Of  EM  loan 
funds. 

(a)  Requirements.  Loan  approval 
officials  or  their  delegates  are 
authorized  to  approve  changes  in  the 
purposes  for  which  loan  funds  were 
planned  to  be  used,  provided: 

(1)  The  loan,  as  changed,  is  within  the 
respective  loan  approval  official's 
authority. 

(2)  Such  a  change  is  for  an  authorized 
purpose  and  within  applicable 
limitations. 

(3)  Such  a  change  will  not  adversely 
affect  either  the  feasibility  of  the 
operation  or  the  Government's  interest 

(4)  Such  a  change  is  approved  in 
advance  of  the  loan  funds  being  used  for 
the  new  purpose(s). 

(b)  Additional  authority.  The  State 
Director  may  delegate  additional 
authority  to  approval  officials  to 
approve  certain  kinds  of  changes  in  the 
use  of  loan  funds  by  issuing  a  State 
Supplement  describing  such  changes, 
provided  prior  approval  is  obtained  from 
the  National  Office. 

(c)  Revisions.  When  changes  are 
made  in  the  use  of  loan  funds,  no 
revision  will  be  made  in  the  repayment 
schedule  on  the  promissory  note. 
Appropriate  changes  with  respect  to  the 
repayment  will  be  made  in  Table  K  of 
Form  FmHA  431-2  (and,  if  needed,  on 
Form  FmHA  1962-1)  and  will  be 
initiated  by  the  borrower.  The  County 
Supervisor  will  also  make  appropriate 
notations  in  the  "Supervisory  and 
Servicing  Actions"  section  of  Form 
FmHA  1905-1,  "Management  System 
Card — Individual." 

§  1945.191    IReserved] 

§  1 945. 1 92    Loan  servicing. 

Loans  will  be  serviced  under  Subpart 
A  of  Part  1962  and  Subpart  A  of  Part 
1965  of  this  chapter. 


A  G 
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§1945.193-1945.199    [Reswved] 

§1945.200    OMB  control  number. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  have  been 
assigned  OMB  control  number  0575- 
0090. 

4.  Exhibits  B  and  B-1  of  this  Part  1945, 
Subpart  D  are  removed  and  reserved. 

5.  Exhibit  D  of  Part  1945.  Subpart  D  is 
amended  in  paragraph  VIII  by  changing 
the  reference  "§  1945.166(a)"  to 

"§  1945.168(b)." 
R.R.  Vautour, 

Under  Secretary  for  Small  Community  and 
Rural  Development. 
Dated:  July  4. 1988. 

|FR  Doc.  88-17846  Filed  8-10-88;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Cooperative  State  Research  Service 
7  CFR  Part  3400 

Special  Researcti  Grants  Program; 
Administrative  Provisions 

AGENCY:  Cooperative  State  Research 

Service,  USDA. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Cooperative  State  Research 
Service  (CSRS)  proposes  to  amend  its 
regulations  relating  to  the 
administration  of  the  Special  Research 
Grants  Program  conducted  under  the 
authority  of  section  2(c)(1)  of  the  Act  of 
August  4. 1965.  as  amended  (7  U.S.C. 
4501(c)(1)].  This  action  is  being  taken  to 
modify  the  weight  factors  associated 
with  the  proposal  selection  criteria  on 
the  current  Peer  Panel  Scoring  Form 
under  this  program.  These  changes  will 
facilitate  the  evaluation  of  applications 
and  the  award  of  project  grants. 
DATE:  Comments  concerning  this 
proposed  amendment  are  invited  from 
interested  individuals  and 
organizations.  To  be  considered  in  the 
formulation  of  a  final  rule,  all  relevant 
material  must  be  received  on  or  before 
September  12. 1988. 
ADDRESS:  Comments  should  be  sent  to 
Terry  J.  Pacovsky.  Chief,  Grants 
Administrative  Management,  Office  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service. 
U.S.  Department  of  Agriculture. 
Washington.  DC  20251-2200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  J.  Pacovsky  at  (202)  475-5024. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  collection  of 
information  requirements  contained  in 
this  proposed  rule  have  been  approved 
under  OMB  Document  No.  0524-0022. 

Classification 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and  it  has 
been  determined  that  it  is  not  a  major 
rule  because  it  does  not  involve  a 
substantial  or  major  impact  on  the 
Nation's  economy  or  on  large  numbers 
of  individuals  or  businesses.  There  will 
be  no  major  increase  in  cost  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  governmental 
agencies,  or  on  geographical  regions.  It 
will  not  have  a  significant  economic 
impact  on  competitive  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.  enterprises  to 


compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  In 
addition,  it  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act.  Pub.  L  No.  96-534  (5 
U.S.C.  601). 

Regulatory  Analysis 

Not  required  for  this  proposed 
rulemaking. 

Environmental  Impact  Statement 

This  proposed  regulation  does  not 
significantly  affect  the  environment. 
Therefore,  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended. 

Catalog  of  Federal  Domestic  Assistance 

The  Special  Research  Grants  Program 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.200. 
For  reasons  set  forth  in  the  Final  Rule- 
related  Notice  to  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115.  June  24. 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  ofHcials. 

Background  and  Purpose 

Under  the  authority  of  section  2(c)(1) 
of  the  Act  of  August  4, 1965,  as 
amended,  the  Secretary  of  Agriculture  is 
authorized  to  make  grants  to  carry  out 
research  to  facilitate  or  expand 
promising  breakthroughs  in  areas  of  the 
food  and  agricultural  sciences  of 
importance  to  the  Nation  to  land-grant 
colleges  and  universities,  research 
foundations  established  by  land-grant 
colleges  and  universities.  State 
agricultural  experiment  stations,  and  to 
all  colleges  and  universities  having  a 
demonstrable  capacity  in  food  and 
agricultural  research.  The  administrative 
regulations  governing  grant  programs 
authorized  by  section  2(c)(1)  are 
proposed  to  be  changed  as  follows: 

Section  3400.4(a)(2).  CSRS  proposes  to 
change  the  deadline  date  from  date  of 
receipt  to  date  of  postmark.  This 
proposed  change  will  give  applicants 
greater  certainty  with  respect  to  the 
timeliness  of  their  proposals. 

Section  3400.4(c)(9).  A  substantial 
number  of  research  proposals  involve 
participation  by  outside  individuals  or 
organizations  which  is  not  described 
sufficiently  in  the  proposal.  We  propose 
adding  the  section  on  collaborative 
arrangements  to  facilitate  both  the 
technical  and  administrative  review  of 
the  proposal  by  requiring  the  proposal  to 
clearly  identify  the  performer  of  each 
task  of  the  project,  the  commitment  of 


the  party  concerned  to  perform  the  task, 
and  the  proposed  recipient  of  the  award. 

Section  3400.4(c)(12).  This  subsection 
is  proposed  to  be  revised  to  prohibit  the 
use  of  grant  funds  under  this  program 
for  the  renovation  or  refurbishment  of 
research  spaces;  purchase  or  installation 
of  fixed  equipment  in  such  spaces;  or  for 
the  planning,  repair,  rehabilitation, 
acquisition,  or  construction  of  a  building 
or  facility  as  mandated  by  section  1409 
(a)(2)  and  (b)(1)  of  the  Food  Security  Act 
of  1985  (7  U.S.C  450i). 

Section  3400.4(c)(13)(iii).  CSRS 
proposes  adding  the  section  on 
laboratory  animal  care  to  ensure  that 
uniform  care  and  treatment  of 
laboratory  animals  is  practiced  in  ail 
research  projects  supported  by  USDA. 

Section  3400.10(a).  We  propose 
removing  the  paragraph  that  refers  to 
the  Federal  Advisory  Committee  Act 
governing  the  establishment  and 
operation  of  peer  review  groups  because 
this  requirement  no  longer  applies  to 
this  program  (7  U.S.C.  450i). 

Section  3400.15(a).  Several  former 
peer  panel  members  who  have 
evaluated  grant  proposals  under  the 
Special  Research  Grants  Program  have 
written  to  USDA  progam  officials  stating 
that  certain  criteria  used  in  the 
evaluation  process  contain  higher 
weight  factors  than  their  level  of 
importance  merit;  consequently,  they 
have  suggested  that  the  criteria  be 
combined,  revised,  or  given  lower 
weight  factors.  By  proposing  to  alter  the 
current  weighting  system,  CSRS  hopes 
to  provide  a  more  equitable  method  of 
evaluating  and  ranking  research 
proposals  submitted  under  this  program. 

List  of  Subjects  in  7  CFR  Part  3400 

Grant  programs — agriculture.  Grants 
administration. 

For  the  reasons  set  out  in  the 
preamble.  Title  7.  Chapter  XXXIV,  Part 
3400  of  the  Code  of  Federal  Regulations 
is  proposed  to  be  amended  as  follows: 

PART  3400— [AMENDED] 

1.  The  authority  citation  for  Part  3400 
continues  to  read  as  follows: 

Authority:  Section  2(h)  of  the  Act  of  August 
4. 1965,  as  amended  (7  U.S.C.  450i(h)). 

§3400.2    [Amended] 

2.  In  §  3400.2(j).  the  word  "advise"  is 
revised  to  read  "advice". 

3.  Section  3400.4  is  amended  by 
redesignating  paragraphs  (c)(9)  through 
(c)(15)  as  paragraphs  (c)(10)  through 
(c](16),  by  adding  new  paragraphs  (c)(9] 
and  (c)(13)(iii),  and  by  revising 
paragraphs  (a)(2),  (b),  the  heading  of 
(c)(1),  (c)(2),  the  first  sentence  of 
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(c)(ll)(ii).  the  third  through  last 
sentences  of  (c)(12),  paragraph  (c)(13)(i). 
the  last  sentence  of  (c)(13){ii).  the  third 
sentence  of  (c)(15),  and  (c)(16]  to  read  as 
follows: 

S  3400.4    How  to  apply  for  a  grant. 

(a)  •  *  * 

(2)  Deadline  dates  for  having  proposal 
packages  postmarked; 

*        •        *        •        * 

(b)  Grant  Application  Kit.  A  Grant 
Application  Kit  will  be  made  available 
to  any  potential  grant  applicant  who 
requests  a  copy.  This  kit  contains 
required  forms,  certifications,  and 
instructions  appUcable  to  the 
submission  of  grant  proposals. 

(c)  Format  for  research  grant 
proposals.  *  *  * 

[1]  Grant  Application.  *  *  * 
(2)  Title  of  Project.  The  title  of  the 
project  must  be  brief  (80-character 
maximum],  yet  represent  the  major 
thrust  of  the  research.  This  title  will  be 
used  to  provide  information  to  the 
Congress  and  other  interested  parties 
who  may  be  unfamiliar  with  scientific 
terms;  therefore,  highly  technical  words 
or  phraseology  should  be  avoided  where 
possible.  In  addition,  phrases  such  as 
"investigation  of  or  "research  on" 
should  not  be  used. 
t        t        *        *        * 

(9)  Collaborative  arrangements.  If  the 
proposed  project  requires  collaboration 
with  other  research  scientists, 
corporations,  organizations,  agencies,  or 
entities,  such  collaboration  must  be  fully 
explained  and  justified.  Evidence  should 
be  provided  to  assure  peer  reviewers 
that  the  collaborators  involved  agree 
with  the  arrangements.  It  should  be 
specifically  indicated  whether  or  not 
such  collaborative  arrangements  have 
the  potential  for  any  conflict(s)  of 
interest.  Proposals  which  indicate 
collaborative  involvement  must  state 
which  proposer  is  to  receive  any 
resulting  grant  award,  since  only  one 
submitting  individual,  corporation, 
organization,  institution,  agency,  or 
other  entity  can  be  the  recipient  of  a 
research  project  grant  under  one 

proposal. 

***** 

[U]  Personnel  support.  *  *  * 

***** 

(ii)  Vitae  of  the  principal 
investigator(s),  senior  associate(s],  and 
other  professional  personnel  to  assist 
reviewers  in  evaluating  the  competence 
and  experience  of  the  project  staff. 


(12)  Budget.  *  *  *  A  copy  of  the  form 
which  must  be  used  for  this  purpose, 
along  with  instructions  for  completion. 


is  included  in  the  Grant  Application  Kit 
identified  under  §  3400.4(b)  of  this  part 
and  may  be  reproduced  as  needed  by 
proposers.  Funds  may  be  requested 
under  any  of  the  categories  listed, 
provided  that  the  item  or  service  for 
which  support  is  requested  is  allowable 
under  applicable  Federal  cost  principles 
and  can  be  identified  as  necessary  for 
successful  conduct  of  the  proposed 
research  project.  No  funds  will  be 
awarded  for  the  renovation  or 
refurbishment  of  research  spaces; 
purchases  or  installation  affixed 
equipment  in  such  spaces:  or  for  the 
planning,  repair,  rehabilitation, 
acquisition,  or  construction  of  a  building 
or  facility.  All  research  project  grants 
awarded  under  this  part  shall  be  issued 
without  regard  to  matching  funds  or  cost 
sharing. 

(13)  Research  involving  special 
considerations.  »  *  * 

(i)  Recombinant  DNA  molecules.  All 
key  personnel  identified  in  a  proposal 
and  all  endorsing  officials  of  a  proposed 
performing  organization  are  required  to 
comply  with  the  guidelines  established 
by  the  National  Institutes  of  Health 
entitled,  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules."  as  re\ised.  The  Grant 
AppHcation  Kit.  identified  above  in 
§  3400.4(b).  contains  forms  which  are 
suitable  for  such  certification  of 
compliance. 

(ii)  Human  subjects  at  risk.  *  *  *  The 
Grant  Application  Kit.  identified  above 
in  §  3400.4(b).  contains  forms  which  are 
suitable  for  such  certification. 

(iii)  Laboratory  and  animal  care.  The 
responsibility  for  the  humane  care  and 
treatment  of  laboratory'  animals  used  in 
any  research  project  supported  with 
grant  funds  provided  by  the  Department 
rests  with  the  performing  organization. 
All  key  personnel  identified  in  a 
proposal  and  all  endorsing  officials  of 
the  proposed  performing  organization 
are  required  to  comply  with  the  Animal 
Welfare  Act  (Pub.  L.  89-544, 1966,  as 
amended  (Pub.  L.  91-579,  Pub.  L  94-279, 
and  Pub.  L.  99-198,  7  U.S.C.  2131  et  seq.) 
and  the  regulations  promulgated 
thereunder  by  the  Secretary  of 
Agriculture  in  9  CFR  Parts  1,  2.  3  and  4 
pertaining  to  the  care,  handling,  and 
treatment  of  vertebrate  animals  held  or 
used  for  research,  teaching,  or  other 
activities  supported  by  Federal  awards. 
In  the  case  of  laboratory-  animals  used 
or  intended  for  use  in  CSRS- 
administered  research,  the  eligible 
institutions  shall  adhere  to  the 
principles  enunciated  in  the  Guide  for 
the  Care  and  U.^e  of  Laboratory 
Animals,  described  in  NIH  Publication 
No.  86-23  (Revised  1935).  and  to  the 
USDA  regulations  and  standards  issued 


under  the  public  laws  enunciated  above. 
In  case  of  conflict,  the  higher  standard 
shall  be  used.  In  the  event  that  a  project 
involving  laboratory  animals  is 
recommended  for  award,  the  proposer 
will  be  required  to  submit  a  statement 
certifying  that  the  research  plan  has 
been  reviewed  and  approved  by  the 
appropriate  Institutional  Animal  Care 
and  Use  Committee  at  the  proposing 
organization  or  institution. 
***** 

(15)  Additions  to  project  description. 

*  *  *  Each  set  of  such  materials  must  be 
identified  with  the  title  of  the  research 
project  as  it  appears  in  the  Grant 
Application  and  the  name(s)  of  the 
principal  investigator{s).  *  *  * 

(16)  Organizational  management 
information.  Specific  management 
information  relating  to  a  proposing 
individual  or  organization  shall  be 
submitted  on  a  one-time  basis  prior  to 
the  award  of  a  research  project  grant 
identified  under  this  part  if  such 
information  has  not  been  provided 
previously  under  this  or  another 
program  for  which  the  sponsoring 
agency  is  responsible.  Copies  of  forms 
recommended  for  use  in  fulfilling  the 
requirements  contained  in  this  section 
are  available  upon  request  from  the 
agency  specified  in  this  part. 

4.  Section  3400.7  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

§  3400.7    Use  of  funds;  ctianges. 
***** 

[d]  Changes  in  approved  budget.  '  *  * 
***** 

(3)  involve  transfers  of  amounts 
previously  budgeted  for  training  costs 
directly  related  to  the  research  project; 

***** 

5.  Section  3400.8  is  amended  by 
revising  the  last  item  to  read  as  follows: 

§  3400.8    Other  Federal  statutes  and 
regulations  that  apply. 

'«*•** 

35  U.S.C.  200  et  se^.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  Part  401). 

6.  Section  3400.10  is  revised  as 
follows: 

§  3400. 1 0    Establishment  and  operation  of 
peer  review  groups. 

Subject  to  §  3400.5,  the  Secretary  will 
adopt  procedures  for  the  conduct  of  peer 
reviews  and  the  formulation  of 
recommendations  under  \  3400.14. 
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7.  Section  3400.15  is  amended  by 
revising  die  selection  ciiteria  appearing 
in  the  peer  panel  scoring  form  under 
paragraph  (a)  and  constructing  a  revised 
form  as  follows: 

§340ai5    R«vi«wcrit«rta. 

(a)  *  •  • 

Peer  Panel  Scoring  Form 


II.  Selection  Criteria: 


Score 

Score 

Wcii^it 

X 

Corrv 

1-10 

(actor 

weight 
(actor 

ments 

1  Overall 

scientfficarxl 

technical 

quality  o( 

proposal J 

10 



2.  Scientific  and 

tec^nical 

quatityol 

approach   _ 

10 

u. 

3.  Relevance 

and 

importance  o1 

proposed 

resoarcttto 

solution  o< 

speciTic  areas 

of  inquiry 

6 

4.  FeasJbJMy  o« 

attaining 

objectives; 

adequacy  of 

professionat 

training  and 

experience. 

facilities  and 

equipment 

5 

Score  

Summary  Coounentg 


1988 


Done  at  Washington.  DC.  this  4th  day  of 
August  1986. 
John  Patrick  (ordMi. 

Administrator.  Cooperative  State  Research 

Service. 

[FR  Doc.  88-18090  Filed  8-10-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  lflA-44] 

Department  of  Energy  Application  for 
Inconsistency  Ruling  Concerning 
Colorado  Nuclear  Materials 
Transportation  Act  of  1986  and 
Implementing  Regulations 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Public  notice  and  invitation  to 
comment. 


summary:  The  United  States 
Department  of  Energy  (DOE)  has 
applied  for  an  administrative  ruling 
determining  whether  the  Colorado 
Nuclear  Materials  Transportation  Act  of 
1986  and  the  regulations  issued 
thereunder  are  inconsistent  with  the 
Hazardous  Materials  Transportation 
Act  (HMTA).  and  the  Hazardous 
Materials  Regulations  (HMR)  issued 
thereunder  and.  therefore,  preempted 
under  section  112(a)  of  the  HMTA. 
DATES:  Comments  received  on  or  before 
September  23, 1988.  and  rebuttal 
comments  received  on  or  before 
November  10, 1988.  will  be  considered 
before  an  administrative  ruling  is  issued 
by  the  Director  of  the  Office  of 
Hazardous  Materials  Transportation. 
Rebuttal  comments  may  discuss  only 
those  issues  raised  by  comments 
received  during  the  initial  comment 
period  and  may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  any 
comment  received  may  be  reviewed  in 
the  Dockets  Unit.  Research  and  Special 
Programs  Administration,  Room  8421. 
Nassif  Building.  400  7th  Street.  SW., 
Washington,  DC  20590.  Comments  and 
rebuttal  comments  on  the  application 
may  be  submitted  to  the  Dockets  Unit  at 
the  above  address,  and  should  include 
the  Docket  Number.  IRA-44.  Three 
copies  are  requested.  A  copy  of  each 
comment  and  rebuttal  comment  must 
also  be  sent  to  Mr.  Lawrence  H. 
Harmon,  Director,  Transportation 
Management  Division.  Office  of  Defense 
Waste  and  Transportation  Management, 
U.S.  Department  of  Energy.  Washington, 
DC  20585  and  to  Public  Utilities 
Commission,  State  of  Colorado,  1580 
Logan  St.,  0L2,  Denver,  CO  80203,  and 
that  fact  certified  to  at  the  time 
comment  is  submitted  to  the  Dockets 
Unit.  (The  following  format  is  suggested: 
"I  hereby  certify  that  copies  of  this 
comment  have  been  sent  to  DOE  and  the 
Colorado  PUC  at  the  addresses  specified 
in  the  Federal  Register.") 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  H.  Bonekemper,  III,  Senior 


Attorney,  Office  of  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  400  7th  Street,  SW., 
Washington,  DC  20590,  telephone  202- 
366-4362. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

The  HMTA  (49  App.  U.S.C.  1801  el 
seq.]  at  section  112(a)  (49  App.  U.S.C. 
1811(a))  expressly  preempts  "any 
requirement,  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement"  of 
the  HMTA  or  the  HMR  issued 
thereunder. 

Procedural  regulations  implementing 
section  112(a)  of  the  HMTA  and 
providing  for  the  issuance  of 
inconsistency  rulings  are  codified  at  49 
CFR  107.201  through  107.211.  An 
inconsistency  ruling  is  an  advisory 
administrative  opinion  as  to  the 
relationship  between  a  state  or  political 
subdivision  requirement  and  a 
requirement  of  the  HMTA  or  HMR. 
Section  107.209(c)  sets  forth  the 
following  factors  which  are  considered 
in  determining  whether  a  state  or  local 
requirement  is  inconsistent: 

(1)  Whether  compliance  with  both  the 
state  or  local  requirement  and  the 
HMTA  or  HMR  is  possible  (the  "dual 
compliance"  test);  and 

(2)  The  extent  to  which  the  state  or 
local  requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  and  the  HMR  (the  "obstacle" 
test). 

Inconsistency  rulings  do  not  address 
issues  of  preemption  under  the 
Commerce  Clause  of  the  Constitution  or 
under  statutes  other  than  the  HMTA. 

In  issuing  its  advisory  inconsistency 
rulings  concerning  preemption  under  the 
HMTA.  OHMT  is  guided  by  the 
principles  enunciated  in  Executive 
Orderl2612  entitled  "Federalism"  (52 
FR  41685,  Oct.  30, 1987).  Section  4(a)  of 
that  Executive  Order  authorizes 
preemption  of  state  laws  only  when  the 
statute  contains  an  express  preemption 
provision,  there  is  other  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
state  authority  directly  conflicts  with  the 
exercise  of  Federal  authority.  The 
HMTA,  of  course,  contains  an  express 
preemption  provision,  which  OHMT  has 
implemented  through  regulations  and 
interpreted  in  a  long  series  of 
inconsistency  rulings  beginning  in  1978. 

2.  The  Application  for  Inconsistancy 
Ruling 

On  July  25. 1988.  Lawrence  H. 
Harmon,  Director  Transportation 
Management  Division,  Office  of  Defense 
Waste  and  Transportation  Management. 
U.S.  Department  of  Energy  (DOE),  filed 


an  application  on  behalf  of  DOE  for  an 
inconsistency  ruling.  That  application 
specifically  requested  a  finding  that 
certain  provisions  of  Colorado's 
regulations  implementing  the  Colorado 
Nuclear  Materials  Transportation  Act  of 
1986  (CNMTA)  Article  2.2  of  Title  40, 
Colorado  Revised  Statutes,  1984  Repl. 
Vol.,  as  amended,  be  determined  to  be 
inconsistent  with  the  HMTA  and  the 
HMR. 

DOE  alleges  that  the  CNMTA  and  its 
implementing  regulations  apply  to 
carriers  transporting  through  Colorado 
highway  route  controlled  quantities  of 
radioactive  material  (HRCQ)  as  defined 
in  49  CFR  173.403(1).  DOE  states  that  it 
is  the  Federal  agency  responsible  for 
radioactive  materials  transportation  to 
which  the  Colorado  Regulations  pertain 
under  the  following  applicability 
language: 

*  *  *  radioactive  materials  being 
transported  to  the  waste  isolation  pilot  plant 
in  New  Mexico  and  radioactive  materials 
being  transported  to  any  facility  provided 
pursuant  to  section  135  of  the  federal 
'Nuclear  Waste  Policy  Act  of  1982',  42  U.S.C. 
lOlOl,  et  seq..  or  any  repository  licensed  by 
the  United  States  Nuclear  Regulatory 
Commission  that  is  used  for  the  permanent, 
deep,  geologic  disposal  of  high-level 
radioactive  waste  and  spent  nuclear  fuel. 

DOE  contends  that  the  Colorado 
regulations  under  the  CNMTA  are 
inconsistent  with  the  HMR  insofar  as 
they  impose  information  and 
documentation  requirements,  classify 
hazardous  materials,  impose  training 
requirements,  specify  permit 
requirements  and  impose  penalties  and 
fees. 

With  respect  to  information  and 
documentation  requirements,  DOE 
alleges  that  the  following  Colorado 
regulations  exceed  HMR  requirements 
and,  therefore,  are  inconsistent  with  the 
HMR: 

(1)  NT-3(a),  which  requires  that  the 
telephone  number  of  the  Colorado  State 
Patrol  (CSP)  be  carried  with  the  other 
shipping  papers  within  the  cab  of  every 
motor  vehicle  with  instructions  to  the 
driver  or  person  in  charge  of  the  vehicle 
to  call  that  number  in  the  event  of  any 
incident,  accident,  or  breakdown  of 
equipment; 

(2)  NT-5(c)(5),  which  requires  that  the 
original  vehicle  inspection  report  and 
any  subsequent  inspection  report  shall 
be  retained  in  the  vehicle  while 
transporting  nuclear  materials  within 
the  State; 

(3)  NT-8(f),  which  requires  that  each 
person  transporting  nuclear  material 
within  the  State  shall  carry  in  the  motor 
vehicle  a  copy  of  a  nuclear  materials 
transportation  permit  issued  by  the 
Colorado  Public  Utilities  Commission. 
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(4)  Appendix  8-A  to  the  Colorado 
rules,  which  requires  that  the  permit 
applicant  supply  additional  information 
in  order  to  receive  a  permit,  including: 

a.  A  copy  of  the  company's  driver 
training  program,  which  must  describe 
preparation  for  mountain  driving  if  the 
route  to  be  traveled  is  mountainous; 

b.  Proof  that  the  applicant  has 
obtained  Hability  insurance  required  by 
federal  rules: 

c.  A  nuclear  incident  plan  that 
demonstrates  applicant's  abiUty  to 
respond  to  a  nuclear  incident,  which 
must  include  provisions  for  removal  of 
the  vehicle  and  its  cargo,  prevention  or 
minimization  of  releases  of 
radioactivity,  and  decontamination  of 
the  environment;  and 

d.  The  carrier's  plan  for  replacement 
or  repair  of  equipment  that  has  been 
placed  out  of  service  by  a  Port  of  Entry 
or  State  Patrol  officer  after  inspection  or 
has  been  inoperative  due  to  mechanical 
failure  or  other  circumstance. 

(5)  NT-9.  which  contains 
prenotification  requirements  in  excess 
of  those  required  by  the  HMR. 

In  addition.  DOE  asserts  that 
Colorado  Rule  NT-9  applies  the  Nuclear 
Regulatory  Commission  (NRC) 
regulation  for  prenotification  of  spent 
fuel  shipments.  10  CFR  173.73(f),  to  all 
HRCQ  shipments— instead  of  the  less 
restrictive  NRC  regulation  applicable  to 
non-spent  fuel  HRCQ  shipments.  The 


HMR  (49  CFR  173.22)  incorporates  the 
NRC  requirements.  DOE  contends  that 
Rule  NT-9  thereby  establishes  a 
classification  of  hazardous  materials 
that  impermissibly  differs  from  that  of 
the  HMR. 

In  the  area  of  training,  DOE  alleges 
that  Appendix  &-A  to  the  Colorado 
regulations  constitutes  an  inconsistent 
training  requirement.  DOE  argues  that 
Appendix  8-A's  requirement  that  each 
permit  applicant  supply  a  copy  of  the 
company's  driver  training  program, 
which  must  describe  preparation  for 
mountain  driving  if  the  route  to  be 
traveled  is  mountainous,  is  inconsistent 
with  49  CFR  177.825. 

Concerning  Colorado's  permit 
requirements,  DOE  argues  that  they  are 
inconsistent  because  of  their  extensive 
information  requirements  and  their 
vague  and  discretionary  standards  for 
determining  when  a  permit  may  be 
issued.  DOE  cites  the  required 
submission  of  a  nuclear  incident  plan 
that  demonstrates  the  applicant's  ability 
to  respond  to  a  nuclear  incident  as  an 
example  of  a  vague  standard  for  permit 
issuance.  DOE  further  contends  that  the 
permit  requirements  ban  transportation 
of  HRCQ  in  compliance  with  the  HMTA 
and  the  HMR  unless  a  permit  is 
obtained  and  create  the  likelihood  of 
diversion  of  transportation  to  other 
jurisdictions. 


Finally,  DOE  contends  that  the 
Colorado  regulations  providing  for  civil 
penalties  for  violations  of  the 
regulations  (Rule  NT-4)  and  providing 
annual  and  single-trip  permit  fees  (Rules 
NT-8  (c)  and  (e))  are  inconsistent 
insofar  as  they  relate  to  inconsistent 
regulations  or  support  an  inconsistent 
permit  system. 

3.  Public  Comment 

Comments  should  be  restricted  to  the 
issue  of  whether  the  requirements  of  the 
CNMTA  or  its  implementing  regulations 
are  inconsistent  with  the  HMTA  or  the 
HMR.  They  should  specifically  address 
the  "dual  compliance"  and  "obstacle" 
tests  described  above  under 
"Background." 

Persons  intending  to  comment  on  the 
application  should  examine  the 
complete  application  in  the  RSPA 
Dockets  Branch,  including  the  text  of  the 
CNMTA,  the  regulations  issued 
thereunder,  and  the  procedures 
governing  the  Department's 
consideration  of  applications  for 
inconsistency  rulings  (49  CFR  107.201- 
107.211). 
Alan  I.  Roberts. 

Director.  Office  of  Hazardous  Materials 
Transportation. 

Issued  in  Washington.  DC  on  August  5. 
1988. 

\¥R  Doc.  88-18220  Filed  8-10-88:  8.45  am] 
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210      

29144 

301 

29633 

704   

29552 

725       

29221 

795  

29552 

910  

29441 

917      

29875 

927   

29441 

929  

29443 

948   

29639 

967       

29443 

981   

29222 

993    

29444 

1230 

30243 

1942       

30245 

1945 

30382 

1446  

28997 

1497     

29552 

1498   

29552 

Proposed  Rules: 

277   

29858 

401 

920  

29340.  29341 
30288 

931   

29688 

932  

29688 

1065  

30289 

1079 

.30290,  30291 

1126 

29689 

1405 

30068 

1408     

29307 

1421      

30068 

1910 

29341 

3400      

30414 

8  CFR 

1        

30011 

204 

30011 

205 

30011 

211      

30011 

212       

30011 

214 

30011 

216 

30011 

223   

30011 

223a.   

30011 

235 

30011 

242 

30011 

245      

30011 

Proposed  Rules: 

100 

..29804.29818 

103..- - 

_  29804.  29618 

245a.  

„ 29604 

264 

..29804.29818 

299 

..29804.  29818 

10  CFR 

Proposed  Rules: 

Ch  1  

29912 

12  CFR 

227 

510a. 

..29223.29225 

30251 

524 

30251 

611     

29445 

701 

..29640,  29641 

747    

29446 

761     

29645 

790    

29646 

791   

29646 

795  

29651 

Proposed  Rules: 

615   

30071 

13  CFR 

121     

29876 

Proposed  Rutes: 

123 

29691 
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14CFR 

39 28855,  28856.  28858- 

28860. 28999. 29448- 

29451 .  29652. 29653. 29877, 

30023, 30024 

71 28861.  28862.  29800 

73 29453 

75 28862 

97 29000 

1260 29328 

PropoMdRulM: 

Ch.  1 28888,  29482 

21 28888,  30292 

23 28888 

25 30292 

39 29692-29695,  29912 

61 29582 

71 28889,30298 

73 30298 

141 29582 

143 29582 

1260 29913 

15CFR 

371 28862 

375 28864 

385 28862 

399 28864,30026 

16CFR 

13 29226 

Prapoacd  RiiIm: 

438 29482 

600 29696 

17CFR 

211 29226 

231 29226 

241 29226 

271 29226 

400 28978 

402 28978 

403 28978 

404 28978 

450 28978 

Proposed  Rules: 

270 29914,30299 

274 29914 

275 29914 

279 29914 

18CFR 

154 30027,30047 

157 29002,  30027,  30047 

161 29654 

250 29654 

260 30027,  3C047 

271 30047 

284 29654,  30027,  30047 

385 30047 

388 30047 

1301 30252 

19CFR 

113 29228 

122 29228 

178 29228 

Proposed  Rules: 

134 30312 

177 29343 

20CFR 

404 2901 1 .  29878 

416 29011 


21  CFR 

1 2 29453 

74 ,. 29024,  29655 

81 29024,  29655 

82 29024.  29655 

1 75 29453 

177 29655 

1 78 29656,  30048 

1308 29232 

22  CFR 

207 29657 

23  CFR 

658 28870 

24  CFR 

24 30049 

50 30186 

58 30186 

201 28871 

203 28871 

234 28871 

511 28990 

575 30186 

576 30186 

905 30206 

941 30206 

965 30206 

968 30206 

Proposed  Rules: 

4100 29717 

26  CFR 

1 29658,  29801,  29880 

602 29658,29801 

Proposed  Rules: 

1 29343,  29719.  29920, 

30147 

54 29719 

301 29920 

27  CFR 

9 29674 

28  CFR 

2 29233 

29  CFR 

1926 29116 

Proposed  Rules: 

1910 29822,29920 

1915 29822 

1917 29822 

1918 29822 

1926 29822 

2510 29922 

30  CFR 

Proposed  Rules: 

256 29884 

Proposed  Rules: 

20 30312 

75 30312 

77 30312 

701 29310 

773 29343 

785 29310 

843 29343 

935 29746 

32  CFR 

199 28873 

385 29329 

386 29454 


387 29330 

389 29455 

838 30253 

33  CFR 

1 30259 

100 29456,  29457,  29676- 

29678 

110 29032 

117 28883,  29032,  29034, 

29680. 30260 

165 29458,  29678,  30261 

Proposed  Rules: 

117 30314 

165 28890 

166 29058 

34  CFR 

327 29988 

675 30182 

36  CFR 

7 29681 

Proposed  Rules: 

7 28891 

13 29746 

37  CFR 

202 29887 

Proposed  Rules: 

202 29923 

38  CFR 

4 30261 

21 28883 

Proposed  Rules: 

21 30314 

39  CFR 

232 29460 

Proposed  Rules: 

111 29483,29748 

232 29750 

40  CFR 

23 29320 

52 28884,  29890.  30020. 

30224 

60 29681 

62 30051 

166 29037 

168 29037 

180 29891.30053 

261 29038.  29988.  30055 

271 29460,29461 

272 30054 

300 30002 

370 29331 

761 29114 

Proposed  Rules: 

35 29194 

50 29346 

51 29346 

52 29236-29242,30239 

58 29346 

142 29194 

180 29244 

248 29166 

261 28892.  29058,  29067 

300 29484,  30005 

304 29428 

41  CFR 

101-7 29045 

101-26 29234 


101-40 29046 

101-47 29892 

201-11 29051 

201-30 29051 

201-31 29051 

201-32 29051 

Proposed  Rules: 

101-1 28895 

105-1 28896 

42  CFR 

Proposed  Rules: 

74 29590 

405 29486,  29590 

410 29466 

416 29590 

433 30317 

440 29590 

482 29590 

483 29590 

488 29590 

489 29486 

493 29590 

1003 29486 

43  CFR 

Public  Land  Orders: 

6686 30264 

44  CFR 

64 29053 

Proposed  Rules: 

67 28896,28897 

45  CFR 

801 29894,  30379 

46  CFR 

30 28970 

98 28970 

151 28970 

153 28970 

47  CFR 

0 29053 

1 28940 

32 30058 

64 29053 

69 30059 

73 29056,  29462-29464, 

29895-29897 

87 28940 

94 30059 

300 30060 

Proposed  Rules: 

2 30075 

22 30075 

36 29493 

73 29493,  29751,  29925- 

29927,  30076 

74 29493 

80 30075 

90 30075 

48  CFR 

208 29332 

252 29332 

505 28885 

514 28885 

525 28885 

1246 30176 

Proposed  Rules: 

215 29347 

927 29494 
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49CFR 

7 30265 

191 29800 

195 29800 

580 29464 

Proposed  Rules: 

24 28995 

1004 29498 

1041 29498 

1042 29498 

1 1 52 29245 

50CFR 

17 29335 

20 29697 

215 28886 

611 29337 

661 29235,  29337,  29467, 

30285,  30286 

663 29338,  29480,  29907 

Proposed  Riites: 

14 30077 

80 29500 

600 30082 

601 30082 

604 30082 

605 30082 

61 1 30322 

625 29549 

672 - 30322 

675 30322 
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(Aug.  8,  1988;  102  Stat.  898; 
5  pages)    Price:  $1.00 
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Advisoi7  Council  on  Historic  Presei^ation 

See  Historic  Preservation.  Advisory  Council 

Agricultural  Marketing  Service 

RUL^S 

Lemons  grown  in  California  and  Arizona.  30423 

Agriculture  Department 

See  also  Agricultural  Marketing  Service 

PROPOSED  RULES 

Privacy  Act;  implementation,  30435 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Commerce  Department 

See  International  Trade  Administration 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list.  1988: 

Additions  and  deletions,  304.57-30459 

(3  documents) 
Additions  and  deletions;  correction,  30512 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Hungary.  30455 
Export  visa  requirements;  certification,  waivers,  etc.: 

Northern  Mariana  Islands.  30456 

Pakistan,  30457 

Defense  Department 

See  also  Defense  Logistics  Agencv:  Navy  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

304.59 
Meetings: 

Wage  Committee.  30459 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  30460 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

30462 
Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondury  education  improvement  fund — 
Comprehensive  program,  30462 
Meetings: 
Education  Statistics  Advisory  Council,  30463 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Belding  Products  Co.  et  al..  30478 


Haven-Busch  Co..  30478 
Committees;  establishment,  renewal,  termination,  etc.: 
Job  Training  Partnership  Act  Presidential  Awards  Review 
Panel.  30482 
lob  Training  Partnership  Act: 
Experience  review.  30483 

Indian  and  Native  American  employment  and  training 
programs — 
Designation  procedures  for  grantees,  30479 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
30490 

Energy  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
International  Building  Performance  Simulation 
Association,  30463 

Environmental  Protection  Agency 

ROUS 

Air  programs: 
Stratospheric  ozone  protection — 
Chlorofluorocarbons  and  halons:  production  and 
consumption,  30566 
Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
Colorado.  30427.  30428 
{2  documents) 
Pesticide  programs: 
Registration  procedures  and  data  requirements.  30431 

PROPOSED  RULES 

Air  programs: 
Stratospheric  ozone  protection — 

Chlorofluorocarbons  and  halcons:  production  and 
consumption,  30604 
Superfund  program: 

National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update.  30452 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agimcy  statements — 

Comment  availability.  30464 
Weekly  receipts,  30465 

Executive  Office  of  the  President 

Spp  Presidential  Documents 

Export  Administration 

See  International  Trade  Administration 

Family  Support  Administration 

RULES 

Public  assistance  programs; 
Adult  assistance  programs — 
Aliens:  eligibility  determination  requirements,  30432 
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Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Messerschmitt-Bolkovv-Blohm  GmbH,  30425 
PflOPOSED  RULES 
Airworthiness  directives: 

Sikorsky,  30435 
NOTICES 

Airport  noise  compatibility  program: 

Palm  Springs  Municipal  Airport,  CA.  30504 

Federal  Communications  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Boyd  Enterprises,  Inc.,  et  al.,  30465 
Bush,  Lawrence  L,  Jr.,  et  al.,  30465 
Langford,  Larry,  et  al..  30466 
Swan  Broadcasting,  Ltd.,  et  al.,  30466 
Texas  Communications  Limited  Partnership  et  al.,  30466 
WCVQ,  Inc.,  30467 
Whiteaker  Communications  et  al.,  30467 

Federal  Deposit  Insurance  Corporation 

NOTICES  I 

Meetings;  Sunshine  Act,  .30511 

Federal  Reserve  System  \ 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Credit  &  Commerce  American  Holdings,  N.V..  et  al..  30467 
Equimark  Corp.;  correction.  30468 
National  Community  Banks,  Inc.,  ef  al,  30468 
Stern,  Jack,  30468 
United  Bankshares,  Inc.,  304G9  | 

Federal  Trade  Commission 

PROPOSED  RULES 

Prohibited  trade  practices: 

West  Point-Peppereli,  Inc.,  et  a!.,  30436 
NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
30469 


Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

PROPOSED  RULES 

Federal  payments  made  through  financial  Institutions  by 
automated  clearing  house  method 
Correction,  30512 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hours;  establishment,  etc., 
30622 


Food  and  Drug  Administration  ! 

PROPOSED  RULES 

Human  drugs; 
Cold,  cough,  allergy,  bronchodilator,  and  antiasthmatic 
products  (OTC)— 
Combination  drug  products;  tentative  Final  monograph. 
30522 


NOTICES 

Human  drugs: 
Patent  extension;  regulator^'  review  period 
determinations — 
SynchroMed  Infusion  Pump,  30472 

Health  and  Human  Services  Department 

See  also  Family  Support  Administration:  Food  and  Drug 
Administration;  National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
30470,  30471 
(2  documents) 

Historic  Preservation,  Advisory  Council 

NOTICES 

Meetings,  30454 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Community  development  block  grants: 

Urban  development  action  grants — 
Consortia  of  small  cities.  30442 
Interstate  land  sales  registration  program: 

Subdivisions;  exemption,  30443 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service:  Surface  Mining  Reclamation  and 
Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 

Brass  sheet  and  strip  from — 
Japan. 30454 
Netherlands.  304.55 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Agricultural  cooperative  transportation  filing  notices, 
30475 

Compensated  intercorporate  hauling  operations,  30475 

Finance  applications.  30476 
Rail  carriers: 

Data  integrity  principle,  30476 
Railroad  services  abandonment: 

Consolidated  Rail  Corp..  30477 

Labor  Department 

See  also  Employment  and  Training  Administration; 

Employment  Standards  Administration;  Mine  Safety 
and  Health  Adniinistrtition;  Occupational  Safety  and 
Health  Administration;  Pension  and  Welfare  Benefits 
Administration 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Trade  Negotiations  and  Trade  Policy  Labor  Advisory 
Committee.  30477 

Land  Management  Bureau 
NOTICES 

Meetings; 

Montrose  District  Advisory  Council.  30474 
Opening  of  public  lands,  etc.: 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  5845  of  August  9,  1988 

National  Neighborhood  Crime  Watch  Day,  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Last  year,  crime  left  its  mark  on  one  in  four  American  homes,  a  sobering 
reminder  that,  despite  recent  heartening  progress  against  criminals  and  the 
causes  of  crime,  particularly  drug  abuse,  much  remains  to  be  done  to  ensure 
for  ourselves  and  our  children  the  safety  of  our  homes,  our  neighborhoods, 
and  our  communities.  It  is  an  unfortunate  fact  that  the  scourge  of  crime 
continues  to  occupy  the  head  of  the  list  of  national  problems  crying  out  for 
immediate  action. 

Those  who  have  experienced  the  pain,  the  loss,  the  sense  of  violation  and 
frustration  that  accompany  crime  know  that  defeating  it  requires  more  than 
tougher  laws  and  surer  punishments — though  tougher  and  surer  they  are.  Truly 
effective  law  enforcement  demands  our  reliance  on  one  of  our  great  historical 
strengths  as  a  Nation:  the  willingness  of  our  people  to  band  freely  together,  in 
local  communities,  in  defense  of  lives,  homes,  and  property. 

Local  crime  watch  committees,  in  cooperation  with  law  enforcement  officers 
and  the  appropriate  government  agencies,  can  make  a  real  difference  in  crime 
rates.  As  McGruff  the  anti-crime  dog,  the  familiar  national  symbol  of  crime 
prevention,  would  put  it:  They  take  a  bite  out  of  crime.  But  the  benefits  of  such 
citizen  groups  do  not  stop  there:  Their  work  teaches  children  respect  for  law. 
reinforces  community  values,  and  encourages  the  kind  of  individual  responsi- 
bility that  makes  for  healthy,  creative  neighborhoods  peopled  by  safer  and 
happier  citizens. 

The  growth  of  these  committees  is  truly  encouraging.  Today  over  19  million 
Americans  participate  in  neighborhood  watch  programs,  keeping  an  eye  out 
for  crime  near  their  homes,  reporting  suspicious  activity  to  the  police,  and 
providing  escorts  to  elderly  or  vulnerable  citizens. 

And  for  the  last  several  years,  millions  of  Americans  have  joined  in  the  highly 
visible  "National  Night  Out,"  an  evening  sponsored  by  the  National  Associa- 
tion of  Town  Watch  in  which  families  spend  the  period  from  8  o'clock  to  9 
o'clock  p.m.  on  their  front  porch  or  lawn  as  a  way  of  saying  to  potential 
criminal  predators:  "You  had  better  think  twice,  because  in  this  community 
neighbors  look  out  for  each  other."  This  worthwhile  event  has  been  extended 
this  year  to  10  o'clock. 

The  Congress,  by  Senate  Joint  Resolution  294,  has  designated  August  9,  1988, 
as  "National  Neighborhood  Crime  Watch  Day"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  9,  1988,  as  National  Neighborhood  Crime 
Watch  Day. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  ninth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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This  section   of  the   FEDERAL   REGISTER 
contains   regulatory   documents   having 
general  applicability  and  legal  effect,  nrast 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  urnJef  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of   Federal   Regulations  is   sold 
by  the   SuperinterxJent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue   of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  910 

(Lemon  Reg.  626) 

Lemom  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 


summary:  Regulation  626  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
310,000  cartons  during  the  period  August 
14  through  August  20, 1988.  Such  action 
is  needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
DATES:  Regulation  626  (§  910.926)  is 
effective  for  the  period  August  14 
through  August  20. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs.  Marketing 
Order  Administration  Branch,  F&V. 
AMS,  USDA.  Room  2523.  South  Building. 
P.O.  Box  96456,  Washington,  DC  20090- 
6456:  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. . 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89.  The 
committee  met  publicly  on  August  9, 
1988,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantify 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  demand  for 
lemons  is  fairly  good. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 

follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.926  is  added  to  read  as 
follows: 

Note. —  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  910.926    Lemon  Regulation  626. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  August  14, 
1988,  through  August  20.  1988,  is 
established  at  310,000  cartons. 

Dated:  August  10,  1988. 

Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

[PR  Doc.  88-18382  Filed  8-11-88:  8:45  am] 

BILUMG  CODE  MKM)2-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  171 

Revision  of  Fee  Schedule 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Interim  rule. 

SUMMARY:  The  NRC  is  amending  its 
regulations,  on  an  interim  basis,  to 
revise  the  annual  charges  for  licensed 
power  reactors  for  Fiscal  Year  1988 
(FY88).  The  interim  rule  raises  the 
ceiling  on  collection  of  annual  fees  to  an 
amount  that  will  approximate,  but  not 
be  less  than  45  percent  of  the 
Commission's  budget.  The  increase  of  12 
percent  will  be  apportioned  among  the 
licensed  power  reactors  in  the  same 
manner  as  under  the  current  fee 
schedule  regulations.  This  action  is 
necessary  to  provide  for  the  timely 
collection  of  fees  as  required  by  recently 
enacted  legislation. 

EFFECTIVE  DATE:  September  12, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Lee  Uiller.  Assistant  Controller,  U.S. 
Nuclear  Regulatory  Commission. 
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Washington.  DC  20555.  lelophone  (301) 
492-7351. 

SUPPLEMENTARY  INFORMATION:  On  )une 
27.  1988,  the  NRC  published  in  the 
Federal  Register  (53  FR  24077)  a 
proposed  rule  that  would  amend  its 
regulations  in  10  CFR  Parts  170  and  171. 
This  revision  is  necessary  to  both 
update  the  current  fees  and  to 
implement  recently  enacted  legislation. 
The  proposed  amendments  would: 
Change  the  hourly  rate  under  Part  170: 
remove  fee  ceilings  on  certain 
collections  under  Part  170:  charge  for 
each  routine  and  nonroutine  inspection: 
raise  the  annual  fee  under  Part  171  when 
necessary,  based  on  the  principle  that 
those  licensees  requiring  the  greatest 
expenditure  of  resources  should  pay  the 
greatest  fee;  include  collections  from  the 
Department  of  Energy  Nuclear  Waste 
Fund  in  agency  collections:  remove  the 
application  fee  and  defer  recovery  of 
costs  for  standardized  reactor  designs, 
and  remove  amendment  application 
filing  fees  for  reactors  and  reactor- 
related  (topical)  reports.  Most  of  these 
proposals  are  intended  to  help  the  NRC 
meet  its  statutorily  mandated 
requirement  to  recover  not  less  than  45 
percent  of  its  budget  for  each  of  fiscal 
years  1988  and  1989  through  fees  and 
other  collections  authorized  by  law.  The 
increase  in  collections  from  33  percent 
of  the  NRC's  budget  to  not  less  than  45 
percent  is  mandated  by  section  5601  of 
the  Omnibus  Budget  Reconcihation  Act 
of  1987  (OBRA-Pub.  L.  100-203). 

In  its  Federal  Register  notice  on 
proposed  amendments  to  10  CFR  Parts 
170  and  171,  the  Commission  requested 
comments  on  a  second  option  for 
recovery  of  not  less  than  45  percent  of 
its  budget.  Under  that  option,  the 
Commission  would  not  amend  10  CFR 
Parts  170  and  171  other  than  to  raise  the 
annual  fee  under  10  CFR  Part  171  so  that 
when  added  to  fees  collected  under  10 
CFR  Part  170,  the  Commission  would 
collect  not  less  than  45  pitrcent  of  its 
budget  in  FY88. 

Several  comments  were  received 
which  addressed  the  option.  They  were 
divided  about  equally  between  those  in 
favor  and  those  opposed.  Generally  the 
power  reactor  community  was  opposed 
to  the  second  option  on  the  ground  that 
it  increased  the  annual  fee  for  power 
reactors  without  any  commensurate 
sharing  of  the  mandated  increase  in 
collections  to  45  percent  by  other 
licensees  and  applicants.  On  the  other 
hand,  materials  licensees  favored  the 
second  option  for  the  reason  that  it  did 
not  increase  their  burden.  Two  power 
reactor  licensees  favored  the  second 
option,  one  of  them  as  an  interim 
measure.  The  bulk  of  the  power  reactor 


community,  in  opposing  the  second 
option,  appeared  to  be  viewing  it  as  a 
long  term  option  and  not  as  a  stopgap 
measure  to  meet  the  immediate 
statutory  directive  for  collections  for 
fiscal  year  1988.  In  view  of  the  balance 
of  the  comments,  the  Commission  will 
not  pursue  the  second  option  for  fiscal 
year  1989  and  beyond,  but  will  proceed 
with  amendments  to  both  10  CFR  Parts 
170  and  171.  The  comments  do  not. 
however,  present  a  persuasive  argument 
for  not  proceeding  with  the  second 
option  for  fiscal  year  1988  collections. 

Commenters  also  addressed  the  issue 
of  refunds  for  overpayment  of  annual 
fees  under  10  CFR  Part  171.  The  only 
comments  received  were  from  the  power 
reactor  community  and  are  based  upon 
reading  the  language  in  section  5601  of 
OBRA  as  imposing  a  45  percent  ceiling 
on  the  collections  in  a  fiscal  year.  In  the 
view  of  the  Commission,  reading  the  45 
percent  as  a  ceiling  is  contrary  to  the 
plain  language  and  clear  meaning  of  the 
statute  which  requires  that,  "in  no  event 
shall  such  percentage  be  less  than  a 
total  of  45  percent  of  such  costs  in  each 
such  fiscal  year."  Although  the  statute 
presents  some  problems  of 
interpretation,  this  is  not  one  of  them. 
The  45  percent  is  clearly  a  floor,  not  a 
ceiling.  Accordingly,  the  provision  for 
refunds  is  removed  in  this  interim  rule.  It 
is  the  intention  of  the  Commission, 
however,  that  collections  of  fees  for 
fiscal  year  1988  should  exceed  45 
percent  bv  onlv  a  trivial  amount,  if  at 
all. 

The  NRC  is  under  statutory  mandate, 
which  it  cannot  ignore,  to  collect 
approximately,  but  not  less  than  45 
percent  of  its  budget  for  FY88.  Given  the 
time  necessary  to  review  all  comments, 
to  publish  a  final  rule,  and  to  send  out 
additional  invoices  so  that  collections 
will  be  received  prior  to  the  end  of  the 
fiscal  year,  the  Commission  is 
publishing  the  second  option  as  an 
interim  rule  applicable  to  FY88,  effective 
30  days  after  publication.  Because  the 
Commission  has  received  and 
considered  public  comments  on  the  two 
aspects  of  10  CFR  Part  171  being 
changed  by  this  interim  final  rule,  there 
is  no  need  to  request  further  public 
comment.  Accordingly,  the  rule  is  being 
published  as  a  final  rule  without  a 
separate  and  independent  comment 
period. 

The  adjusted  invoices  based  on  this 
interim  rule  will  be  sent  to  licensees  on 
approximately  August  15. 1988,  after  the 
rule  is  published  in  the  Federal  Register. 
These  invoices  will  be  due  and  payable 
upon  issuance.  In  accordance  with 
current  regulations,  interest  on  the 
invoices  will  lie  waived  if  the  invoices 


arc  paid  within  30  days  of  their 
issuance.  Licensees  were  notified  with 
their  April  and  July  quarterly  invoices 
under  10  CFR  Part  171  that  there  would 
be  an  additional  invoice,  based  on  the 
new  statute,  in  FY88. 

Adoption  of  the  second  option  for 
FY88  requires  that  §  171.15  be  amended 
to  reflect  collections  of  not  less  than  45 
percent  instead  of  the  current  33  percent 
ceiling  on  total  fee  collections.  This 
interim  rule  will  apply  only  to  FY88  and 
will  be  superseded  by  a  final  rule  after 
the  Commission  fully  considers 
comments  it  received  in  response  to  its 
purposed  revision  of  10  CFR  Parts  170 
and  171  published  in  the  Federal 
Register  on  June  27, 1988.  The  final  rule 
will  apply  to  fees  for  FY89. 

In  order  to  comply  with  OBRA.  the 
Commission  is  required  to  collect  $177 
million  in  FY88.  Based  on  current 
estimated  collections  under  10  CFR  Part 
170  of  $41.3  million  and  anticipated  total 
collections  under  10  CP'R  Part  171  of 
$99.5  million,  the  Commission  must 
collect  an  additional  $36.2  million  in 
order  to  reach  the  collections  objective. 
Accordingly,  the  FY88  annual  fee 
adjustment  is  $350,000  for  each  licensed 
power  reactor.  The  annual  fees  for  those 
plants  previously  granted  a  partial 
exemption  for  FT88  pursuant  to  §  171.11 
will  be  increased  in  a  like  manner  using 
the  percentage  rate  used  for  the 
exemptions.  Those  plants  totally 
exempted  from  the  annual  fee  for  FY88 
arc  unaffected  by  this  amendment. 

The  NRC's  reading  of  the  45  percent 
legislative  statute  (section  5601  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987— Pub.  L.  100-203)  is  that  45  percent 
does  not  represent  a  ceiling.  Congress 
intended  collections  to  be  not  less  than 
45  percent  of  the  NRC's  budgets  for 
FY88  and  FY89.  Therefore,  actual 
collections  will  approximate  but  be  at 
least  45  percent  of  the  Commission's 
budget.  On  this  basis,  the  current  refund 
provision  of  10  CFR  171.21  is  no  longer 
necessary  and  is  being  removed. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
interim  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  interim  rule  contains  no 
information  collection  requirements  and. 
therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
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Reduction  Act  of  1980,  as  amended  (44 
U.S.C.  3501  i-t  spq.). 

Regulatory  Analysis 

Section  7601  of  the  Consolidntod 
Omnibus  Budj»et  Reconciliation  Act 
(COBRA)  required  the  .\RC.  by  rule,  to 
establish  an  annual  charge  for 
rnguliilory  services  provided  to  its 
applicants  and  licensees,  that  when 
added  to  other  amounts  collected, 
equaled  up  to  33  percent  of  Commission 
costs  in  providing  those  servic;es. 
Section  5601  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  requires  that 
the  NRC,  for  the  fiscal  years  1988  and 
1989,  increase  the  moneys  collected 
pursuant  to  section  7601  and  other 
authority  to  not  less  than  45  percent  of 
the  Commission's  costs.  In  order  to 
accomplish  this  statutory  requirement, 
the  NRC.  as  an  interim  measure,  is 
amending  10  CFR  -[71.15  (c)  and  (d)  by 
revising  the  figure  33  percent  to  a  target 
of  45  percent. 

This  interim  rule  will  not  have 
significant  impacts  on  state  and  local 
governments  and  geographical  regions; 
on  health,  safety,  and  the  environment: 
or,  create  substantial  costs  to  licensees, 
the  NRC,  or  other  Federal  agencies.  The 
foregoing  discussion  constitutes  the 
regulatory  analysis  for  this  interim  rule. 

Regulatory  Flexibility  Certincation 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.'6.50(b), 
the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  affects  only  the 
licensing  and  operation  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"'  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  Part 
121. 

BatkHt  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  interim  rule  and,  therefore, 
that  a  backfil  analysis  is  not  required  for 
this  interim  rule,  because  this 
amendment  is  mandated  by  31  U.S.C. 
9701  and  7601.  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  (Pub. 
L.  99-272,  100  Stat.  146),  as  amended  by 
section  .5()<)1.  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  I..  1(10- 
20.3. 101  Stat.  1330). 

List  of  Subjects  in  10  CFR  Part  171 

Annual  chargiis.  Nuclear  power  plants 
and  reactors.  Penalty. 

For  the  reasons  set  out  in  the 


preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  5.52  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  171. 

PART  171— ANNUAL  FEE  FOR  POWER 
REACTOR  OPERATING  LICENSES 

1.  The  authority  citation  for  Part  171  is 
revised  to  read  as  follows: 

Authority:  Sec.  7601,  Pub.  !>.  99-272.  1(» 
SliJl.  146.  as  Hmended  liy  sec.  5601.  Pub.  L 
100-203.  lOl  Stdl.  1330,  sec.  301.  Pub.  L  92- 
314.  e»>  Slat,  222  (42  US.C.  22(n(w));  sec,  201, 
88  St.it.  1242.  as  amended  (42  U.S.C.  .=i841). 

§  171.15    [Amended] 

2.  In  §  171,15.  par.'igraph  (e)  is 
removed  and  paragraphs  (c)  and  (d)  are 
amended  by  revismg  the  percentages 
specified  as  "33"  and  "..33,"  respectively, 
to  read  "45"  and  ".45." 

§171.21    [Removedl 

3.  Section  171.21  is  removed. 

Dated  at  Rockville.  Maryland  this  8th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commmion. 
Samuel  ).  Chilk. 

Si'crftary  of  the  Commission. 

|FR  Doc.  88-18284  Filed  8-11-88;  8:45  am] 

BILLING  CODE  7590-0 1-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
I  Docket  No.  88-ASW-35;  Amdt  39-5995] 

Airworthiness  Directives; 
Messerschmitt-Bolkow-Blohm  GmbH 
Model  BO-105,  BO-105LS,  and  BK-117 
Series  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
lo  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  MBB  Model  BO-105,  BO-105LS, 
and  BK-117  series  helicopters  by 
individual  letters.  The  AD  requires 
initial  and  recurring  inspections  for 
cracks  at  the  junction  of  the  bolt  head 
and  shank.  The  AD  was  needed  to 
prevent  failure  of  the  bolt  which  could 
result  in  possible  loss  of  control  of  the 
main  rotor  blade  and  subsequent  loss  of 
the  helicopter. 

DATES:  EffiH'Uve  Date:  August  26.  1988, 
as  lo  all  persons  except  those  persons  to 


whom  it  was  made  immediately 
effective  by  priority  letter  AD  No. 
87-09-03,  issued  May  7.  1987,  which 
contained  this  amendment. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  MBB 
Helicopter  Corporation.  P.O.  Box  2349. 
West  Chester.  Pennsylvania  19380.  A 
copy  of  each  document  supporting  the 
AD  is  contained  in  the  Rules  Docket, 
Office  of  the  Regional  Counsel.  Federal 
Aviation  Administration.  Southwest 
Region.  Room  158.  Building  3B.  4400  Blue 
Mound  Road.  Fort  Worth.  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Samuel  E.  Brodie.  Department  of 
Transportation.  Rotorcraft  Standards 
Staff.  ASW-no.  Fort  Worth.  Texas 
76193-0110,  telephone  (817)  624-5116. 

SUPPLEMENTARY  INFORMATION:  On  May 

7,  1987.  priority  letter  AD  No.  87-09-03 
was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  certain  MBB 
Model  BO-105.  BO-105LS.  and  BK-177 
series  helicopters.  The  AD  required 
initial  and  recurring  inspections  on  main 
rotor  secondary  blade  bolts.  The  .^D 
was  prompted  by  the  reports  of  four 
recent  bolt  failures. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  May  7,  1987.  lo 
all  known  U.S.  owners  and  operators  of 
certain  MBB  Model  BO-105.  BO-105LS. 
and  BK-177  series  helicopters.  These 
conditions  still  exist  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  §  39.13  of  Part  .39  of 
the  Federal  Aviation  Regulations  to 
make  it  effective  as  to  all  persons. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301,  et 
seq.].  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
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an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  from  the  Regional 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
Safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a);  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD; 

Messerschmitt-Bolkow-Blohin  GMBH: 

Applies  to  Model  BO-105.  BO-105LS, 
and  BK-117  series  helicopters 
certificated  in  any  category  with  main 
rotor  blade  secondary  bolt  P/N's  105- 
14101.35, 105-14101.79, 105-14101.11.  and 
105-141021.05  installed. 
Compliance  is  required  as  indicated,  unless 

already  accomplished. 
To  prevent  failure  of  the  secondary  main 

rotor  blade  retention  bolt  and  possible  loss  of 

control  or  the  main  rotor  blade,  accomplish 

the  following: 

(a)  Inspect  all  bolts  having  more  than  100 
hours'  time  in  service  for  cracks  at  the 
junction  of  the  head  and  shank  using  a 
magnetic  particle  inspection  or  a  dye 
penetrant  inspection  method  prior  to  further 
flight.  If  the  dye  penetrant  inspection  method 
is  used,  bolts  with  solid  film  lubricant  coating 
shall  have  the  coating  removed  in  the 
affected  area  (to  approximately  5  MM  below 
the  bolt  head)  using  Scotch  Brite  or 
equivalent.  Use  MEK  or  equivalent  to  clean 
the  surface  prior  to  dye  checking.  Coaled 
crack-free  bolts  need  not  be  recoated  prior  to 
reinstallation. 

(b)  inspect  bolts  with  less  than  100  hours' 
time  is  service  in  accordance  with  paragraph 
(a)  prior  to  accumulating  100  hours'  time  in 
service. 

(c)  If  cracks  are  found,  remove  boll  from 
service  and  replace  with  an  airworthy  bolt 
prior  to  further  fight. 


(d)  Conduct  the  inspection  of  paragraph  (a) 
at  intervals  not  to  exceed  100  hours'  time  in 
service  since  last  inspection. 

(e)  Reinstall  bolts  in  accordance  with  the 
following  instructions.  Lubricate  crack-free 
bolts  (per  MBB  Maintenance  Manual)  with 
Molvkte  BR2  (MBB  Maintenance  Manual  item 
CM-102)  or  Aeroshell  grease  #22  (MBB 
Maintenance  Manual  item  CM-101)  and 
install  per  the  applicable  MBB  Maintenance 
Manual  with  the  following  exceptions: 

(1)  Make  certain  that  no  lubricant  is  on  the 
threaded  area  of  the  bolt; 

(2)  Before  installing  the  nut,  lightly  tap  the 
head  of  the  bolt  with  a  plastic  or  rubber 
mallet  to  seat  the  bolt  in  the  hole; 

(3)  Install  nut,  and  torque  to  70-90  inch 
pounds  (8-11  Newton  meters);  and 

(4)  If  required  to  install  cotter  pin,  back  off 
the  nut  to  next  available  cotter  pin  hole,  and 
install  cotter  pin. 

(f)  Upon  request,  an  alternate  means  of 
compliance  which  provides  an  equivalent 
level  of  safety  with  the  requirements  of  this 
AD  may  be  used  when  approved  by  the 
Manager.  Aircraft  Certification  Division. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth,  Texas 
76193-0100. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  Sections  21.197  and  21.199  to 
operate  helicopters  to  a  base  for  the 
accomplishment  of  inspections  required  by 
this  AD. 

This  amendment  become  effective 
August  26, 1988,  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter 
AD  No.  87-09-03,  issued  May  7. 1987. 
which  contained  this  amendment. 

Issued  in  Washington.  DC.  on  August  3. 
1988. 

M.C.  Beard. 

Director,  Office  of  Airworthiness. 

|FR  Doc.  88-18269  Filed  8-11-88:  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
ttie  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Under  Secretary  of  the  Navy  has 
determined  that  USS  PHILIPPINE  SEA 
(CG-58)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 


certain  provisions  of  the  72  COLREGS 

without  interfering  with  its  special 

function  as  a  naval  cruiser.  The 

intended  effect  of  this  rule  is  to  warn 

mariners  in  waters  where  72  COLREGS 

apply. 

EFFECTIVE  DATE:  July  29,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  P.C.  Turner.  JAGC,  U.S.  Navy. 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400.  Telephone  number:  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Under  Secretary  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
PHILIPPINE  SEA  (CG-58)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS,  Annex 
L  section  3(a).  pertaining  to  the  location 
of  the  forward  masthead  light  in  the 
forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  naval  cruiser.  The  Under 
Secretary  of  the  Navy  has  also  certified 
that  the  above-mentioned  lights  are 
located  in  closet  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessarj',  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessels 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water). 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— (AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

§706.2    (Amended] 

2.  Table  Five  of  §  706.2  is  amended  by 
adding  the  following  vessel: 
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Vessel 

Number 

Forward 

masthead 

light  less 

than  the 

required 

height 

above  hull. 

Annex  1, 

sec.  2(a)(i) 

Aft 

masthead 

light  less 

than  4.5 

meters 

above 

forward 

masthead 

light.  Annex 

1.  sec. 

2(a)(ii) 

Masthead 
hghts  not 
over  all 

other  lights 

obstruc- 
tions. Annex 
1,  sec.  2(f) 

Vertical 
separation 

of 
masthead 
hghts  used 

when 
towing  less 

than 

required  by 

Annex  1. 

sec.  2(a)(i) 

Aft 

masthead 

lights  not 

visible  over 

forward  light 

1.000 

meters 

ahead  of 

ship  in  all 

normal 
degrees  ol 
tnm.  Annex 
1,  see.  2(b) 

Fonward 
masthead 
light  not  m 

forward 

quarter  of 

ship.  Annex 

1.  sec.  3(a) 

After 
masthead 

bghtiess 

than  1 

ship's  length 

aft  of 

forward 

masthead 

light.  Annex 

1.  sec.  (3)(a) 

Percentage 

honzontal 

separation 

attained 

USS  PHILIPPINE  SEA 

CG-58 

X 

X 

38 

'                                  I 

Date:  July  29, 1988. 
Approved: 

H.  Lawrence  Garrett,  III, 

Undersecretary  of  the  Navy. 

IFR  Doc.  8&-18247  Filed  8-11-88;  8:45  am] 

BILLING  CODE  SSIO-AE-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL-3419-9] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Colorado; 
Alfalfa  Detiydrator  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  approving  revisions  to 
Colorado  Regulations  1  and  5 
concerning  existing  alfalfa  dehydrators 
which  were  submitted  by  the  Governor 
of  Colorado  on  July  29, 1987.  The 
revisions  reduce  the  visible  emission 
limit  for  alfalfa  dehydrators  from  40% 
opacity  to  30%  opacity.  Approval  of 
these  revisions,  which  are  expected  to 
reduce  emissions  of  particulate  matter 
from  alfalfa  dehydrators,  provides  for 
Federal  enforcement. 
DATES:  This  action  will  be  effective  on 
October  11, 1988,  unless  notice  is 
received  by  September  12, 1988,  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8:00  a.m.  and  4:00  p.m.  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency, 
Region  VIll.  Air  Programs  Branch, 
Denver  Place,  Suite  500,  999  18th 
Street.  Denver,  Colorado  80202. 
Environmental  Protection  Agency, 
Public  Information  Reference  Unit. 
Waterside  Mall.  401  M  Street  SW.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  M.  Wells,  Air  Programs  Branch. 
Environmental  Protection  Agency. 


Denver  Place,  Suite  500,  999  18th  Street, 
Denver,  Colorado  80202,  (303)  293-1773, 
(FTS)  564-1773. 

SUPPLEMENTARY  INFORMATION:  The 

Colorado  Air  Quality  Control 
Commission  (AQCC)  Regulation  1,  and 
the  recently  expired  Regulation  5, 
provided  that  existing  alfalfa 
dehydration  plants  must  operate  so  as 
not  exceed  to  40%  opacity.  These 
regulations  were  revised  on  January  17, 
1985,  and  extended  the  40%  opacity 
exemption  until  January  1, 1987,  at 
which  time  Regulation  5  terminated. 
Existing  alfalfa  dehydrators  then  fell 
under  the  provisions  of  Regulation  1. 
The  effect  of  this  would  have  been  to 
require  existing  alfalfa  dehydrators  to 
meet  20%  opacity  limits,  thus  treating 
existing  plants  the  same  as  new  plants. 

On  January  15, 1987,  the  AQCC 
adopted  a  revision  to  the  Total 
Suspended  Particulate  (TSP)  State 
Implementation  Plan  (SIP)  to  extend 
Regulation  5  and  require  existing  plants 
to  meet  a  30%  opacity  limit.  The  30% 
opacity  limit  is  expected  to  result  in  the 
installation  of  reasonably  available 
control  equipment  and  other  measures 
in  revising  the  production  process  in 
order  to  minimize  emissions.  This 
revision  was  effective  on  March  2, 1987. 
There  is  only  one  existing  alfalfa 
dehydrating  plant  in  Colorado:  the  plant 
is  located  in  an  area  which  is  in 
attainment  of  the  national  ambient  air 
quality  standards  for  particulate  matter. 

The  EPA  revised  the  particulate 
mailer  standard  on  July  1, 1987  (52  FR 
24634).  and  eliminated  the  TSP  ambient 
air  quality  standards.  The  revised 
standard  is  expressed  in  terms  of 
particulate  matter  with  a  nominal 
diameter  of  10  micrometers  or  less 
(PMio).  However,  at  the  State's  option, 
EPA  will  continue  to  process  TSP  SIP 
revisions  which  were  in  process  at  the 
time  the  new  PMio  standard  was 
promulgated.  (In  the  policy  published  on 
July  1, 1987  (p.  24679,  column  2),  EPA 
stated  that  it  would  regard  existing  TSP 
SlPs  as  necessary  interim  particulate 
matter  plans  during  the  period 
preceding  the  approval  of  State  Plans 
specifically  aimed  at  PM,o.)  If  the  TSP 


SIP  revision  is  judged  to  include  more 
stringent  provisions  than  are  in  the 
existing  TSP  plan,  EPA's  general  policy 
would  be  to  approve  it. 

EPA  is  approving  the  revisions  to 
Regulations  1  and  5  because,  although  a 
20%  opacity  limit  came  into  effect  when 
the  40%  limit  expired,  there  was  no 
intention  on  the  part  of  the  State  to 
require  compliance  with  the  20%  limit. 
Therefore,  the  practical  result  of  this 
revision  is  to  tighten  the  emission  limit 
to  30%  for  alfalfa  dehydrators.  EPA 
believes  these  regulations  will  be  helpful 
in  maintaining  the  area  in  attainment  of 
the  particulate  standard. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  the  Federal 
Register  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
fmal  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  October  11. 
1988. 

Final  Action 

EPA  hereby  approves  the  revisions  to 
Regulation  1  and  5  concerning  alfalfa 
dehydrators  as  part  of  the  Colorado  TSP 
SIP. 

EPA  finds  good  cause  exists  for 
making  the  action  taken  in  this  notice 
immediately  effective  because  the 
implementation  plan  revisions  are 
already  in  effect  under  Stale  law  or 
regulation  and  EPA's  approval  poses  no 
additional  regulatory  burden. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  11, 1988. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Particulate 
matter,  Incorporation  by  reference. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Colorado  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Date:  |uly  19.  1968. 
Lee  M.  Thomas. 
Administrator 

Part  52  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 
Subpart  G — Colorack) 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(38)  to  read  as 
follows: 

§  52.320    Identification  of  Plan 

«  *  »  <k  • 

(c)  •  •  • 

(38)  Revisions  to  Regulations  1  and  5 
to  control  emissions  from  alfalfa 
dehydrators  were  submitted  by  the 
Governor  on  July  29, 1987. 

(i)  Incorporation  by  reference 

(A)  Section  II. A. 6  and  introductory 
text  of  Section  lIl.C.2.a  of  Regulation  1 
and  Regulation  5  adopted  by  the 
Colorado  Air  Quality  Control 
Commission  on  January  15, 1987, 
effective  on  March  2, 1987. 

[FR  Doc.  88-16636  Filed  8-11-88:  8:43  am) 
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40  CFR  Part  52 

lFRL-3421-41 

Approval  and  Proimiigation  of  State 
Implementation  Plans;  Revisions  to 
Regulation  No.  3,  Visibility  Protection; 
Colorado 

AGENCY:  Environmental  Protection 
Agency  (EPA  1 


action:  Final  rulemaking. 


summary:  In  this  action.  EPA  is 
approving  the  general  plan 
requirements,  monitoring  strategy,  and 
long-term  strategies  (LTS)  for  visibility 
protection  in  mandatory  Class  I  Federal 
areas  in  a  revision  to  the  Colorado  Air 
Quality  Control  Commission  (AQCC) 
Regulation  No.  3  of  the  Colorado  State 
Implementation  Plan  (SIP).  This  action  is 
a  result  of  rulemakings  on  July  12, 1985. 
and  on  November  24. 1987  (52  FR  45132). 
at  which  EPA  disapproved  SIPs  of  states 
which  failed  to  comply  with  the 
provisions  of  40  CFR  51.302  (visibility 
general  plan  requirements),  51.305 
(visibility  monitoring),  and  51.306 
(visibility  LTS).  EPA  also  incorporated 
these  Federal  plans  and  regulations  into 
the  SIPs  of  these  states. 

The  Governor  of  Colorado  submitted 
a  SIP  revision  for  visibility  protection  on 
December  21. 1987.  Review  of  the  plan 
indicates  that  Colorado  has  met  the 
criteria  of  40  CFR  51.302,  51.305.  and 
51.306,  and  that  these  revisions  will 
replace  the  Federal  plans  and 
regulations  in  the  Colorado  Visibility 
SIP. 

dates:  This  action  will  be  effective  on 
October  11, 1988,  unless  notice  is 
received  by  September  12, 1988.  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 
addresses:  Copies  of  the  State 
submittal  are  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  at  the 
following  locations: 
Environmental  Protection  Agency. 

Region  VIII.  Air  Programs  Branch.  999 

18th  Street.  Suite  500,  Denver, 

Colorado  80202-2405. 
Environmental  Protection  Agency. 

Public  Information  Reference  Unit. 

Waterside  Mall.  401  M  Street  SW.. 

Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Silverstein,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street. 
Suite  500.  Denver,  Colorado  80202-2405. 
(303)  293-1769.  (FTS)  564-1769. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  169A  of  the  Clean  Air  Act 
(Act).  42  U.S.C.  7491,  requires  visibility 
protection  for  mandatory  Class  I  Federal 
areas  where  EPA  has  determined  that 
visibility  is  an  important  value. 
("Mandatory  Class  1  Federal  areas" 
(hereinafter  Class  I  areas)  are  certain 
national  parks,  wilderness  areas,  and 
international  parks,  as  described  in 
section  162(a)  of  the  Act,  42  U.S.C. 
7472(a),  40  CFR  81.400-81.437.)  Section 


169A  specifically  requires  EPA  to 
promulgate  regulations  requiring  certain 
states  to  amend  their  SIPs  to  provide  for 
visibility  protection. 

On  December  2. 1980,  EPA 
promulgated  the  required  visibility 
regulations  in  45  CFR  80084,  codified  at 
40  CFR  51.300  et  seq.  It  required  the 
states  to  submit  their  revised  SIPs  to 
satisfy  those  provisions  by  September  2, 
1981.  (See  45  FR  80091,  codified  in  40 
CFR  51.302(a)(1).)  That  rulemaking 
resulted  in  numerous  parties  seeking 
judicial  review  of  the  visibility 
regulations.  In  March  1981,  the  court 
stayed  the  litigation,  pending  EPA  action 
on  related  administrative  petitions  for 
reconsideration  of  the  visibility 
regulations  filed  with  the  Agency. 

In  December  1982,  the  Environmental 
Defense  Fund  (EDF)  filed  suit  in  the  U.S. 
District  Court  for  the  Northern  District 
of  California  alleging  that  EPA  failed  to 
perform  a  nondiscretionary  duty  under 
section  110(c)  of  the  Act  to  promulgate 
Visibility  SIPs.  A  negotiated  Settlement 
Agreement  between  EPA  and  EDF 
required  EPA  to  propose  to  incorporate 
Federal  regulations  in  stales  where  SIPs 
were  deficient  with  respect  to  visibility 
monitoring  regulations  (40  CFR  51.305). 
However,  the  Settlement  Agreement 
allowed  each  State  an  opportunity  to 
avoid  Federal  promulgation  if  it 
submitted  a  SIP  by  May  6, 1985. 
Colorado  was  one  of  the  states  that  did 
not  meet  this  deadline.  Final 
promulgation  of  Federal  visibility 
monitoring  regulations  for  ail  states 
(including  Colorado)  having  deficient 
SIPs  was  published  on  July  12. 1985  (49 
FR  28544),  and  became  effective  August 
12, 1985. 

The  Settlement  Agreement  between 
EPA  and  EDF  also  required  EPA  to 
determine  the  adequacy  of  Stale 
Visibility  SIPs  to  meet  the  general  plan 
requirements  including  implementation 
control  strategies  (40  CFR  51.302), 
integral  vista  protection  (40  CFR  51.302- 
51.307),  and  LTS  (40  CRR  51.306).  The 
Settlement  Agreement  required  EPA  to 
propose  and  promulgate  Federal 
Visibility  SIPJs  (hereinafter  Federal 
Implementation  Plans  (FIPs))  to  remedy 
any  deficiencies  on  a  specified  schedule. 
On  January  23. 1986  (51  FR  3046).  EPA 
preliminarily  determined  that  the  SIPs  of 
32  states  (including  Colorado)  were 
deficient  with  respect  to  the  mentioned 
visibility  provisions. 

The  EPA  and  the  plaintiffs  negotiated 
revisions  to  the  Settlement  Agreement 
which  extended  the  deadlines  for 
proposing  FIPs  to  remedy  the 
deficiencies.  Under  this  revised 
Agreement,  EPA  must  propose  and 
promulgate  FIPs  to  address  the 
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deficiencies  relating  to  the  general  plan 
requirements  and  LTS.  and  can  defer 
proposing  and  promulgating  FIPs  to 
remedy  deficiencies  related  to 
impairment  which  the  Federal  Land 
Managers  (FLMs]  have  certified  to  EPA. 

On  March  12.  1987  (52  FR  7802),  EPA 
proposed  to  disapprove  the  SIPs  of  32 
stales  (including  Colorado)  for  failing  to 
meet  the  general  plan  and  LTS 
requirements  of  40  CFR  51.302  and 
51.306,  and  to  incorporate  these  Federal 
regulations  into  each  state's  SIP.  The 
states  were  given  the  opportunity  to 
avoid  promulgation  if  they  submitted 
SIP  revisions  to  EPA  by  August  31, 1987. 

On  November  24, 1987,  EPA 
disapproved  SIPs  for  slates  (including 
Colorado)  which  failed  to  meet  the 
requirements  of  40  CFR  51.302  and 
51.30G.  EPA  also  incorporated  these 
Federal  regulations  into  the  SIPs  of 
these  states. 

On  December  21, 1987,  Colorado 
submitted  a  SIP  revision  which  added 
new  section  XV  "Visibility"  to  Air 
Pollution  Control  Commission  (APCC) 
Regulation  No.  3.  Included  in  this 
submittal  are  plans  and  regulations 
which  would  replace  Federal  provisions 
for  visibility  general  plan  requirements 
(40  CFR  51.302),  monitoring  (40  CFR 
51.305),  and  LTS  (40  CFR  51.306). 

Colorado  has  chosen  not  to  protect 
integral  vistas  from  visibility 
impairment  at  this  time.  A  subcommittee 
has  been  established  to  further  address 
this  issue  and  will  recommend  the  need 
for  future  action.  Colorado's  submittal 
meets  the  requirements  of  40  CFR  51.304. 

Affected  Areas 

The  following  areas  in  Colorado  are 
Class  I  areas  where  visibility  is  an 
important  value: 
Black  Canyon  of  the  Gunnison 

Wilderness 
Eagles  Nest  Wilderness 
Flat  Tops  Wilderness 
Great  Sand  Dunes  Wilderness 
La  Garita  Wilderness 
Maroon  Bells-Snowmass  Wilderness 
Mesa  Verde  National  Park 
Mount  Zirkel  Wilderness 
Rawah  Wilderness 
Rocky  Mountain  National  Park 
Weminuche  Wilderness 
West  Elk  Wilderness 

General  Plan  Requirements 

A.  Requirements 

The  visibility  regulations  provide 
general  plan  requirements  for  the 
Visibility  SIPs.  The  general  plan  in  40 
CFR  51.302(c)  requires  that  the  SIPs 
include:  (1)  An  assessment  of  visibility 
impairment  and  a  discussion  of  how 
each  element  of  the  plan  relates  to  the 


national  goal;  (2)  emission  limitations,  or 
other  control  measures,  representing 
best  available  retrofit  technology 
(BART)  for  certain  sources;  (3) 
provisions  to  protect  integral  vistas:  (4) 
provisions  to  address  any  existing 
impairment  certified  by  the  FLM:  and  (5) 
an  LTS  (10  to  15  years)  for  making 
reasonable  progress  toward  the  national 
goal. 

The  Colorado  Visibility  SIP  reiterates 
these  general  plan  requirements  in  the 
"Statement  of  Basis,  Specific  Statutory 
Authority  and  Purpose"  with  the 
exception  of  "(3)  provisions  to  protect 
integral  vistas".  To  date,  Colorado  has 
chosen  not  to  list  integral  vistas. 

B.  Control  Strategics 

The  regulations  establish  the 
following  process  for  developing  control 
strategies  to  remedy  existing 
impairment.  First,  the  State  or  the  FLM 
identifies  the  Class  I  areas  where 
visibility  impairment  exists.  The 
regulations  require  the  stati;s  to  address 
in  the  SIP  any  impairment  which  has 
been  certified  at  least  six  months  prior 
to  SIP  submittal.  (See  40  CFR 
51.302(c)(4).) 

In  identifying  existing  facilities  which 
cause  or  contribute  to  the  visibility 
impairment,  the  regulations  require  the 
State  to  adopt  control  strategies  only  to 
remedy  impairment  which  has  been 
reasonably  attributed  to  a  specific 
source  or  group  of  sources.  Although  the 
FLMs  may  provide  the  states  with  a  list 
of  sources  suspected  of  causing  any 
existing  impairment  in  the  certification, 
the  responsibility  of  identifying  sources 
is  the  State's.  (See  45  FR  80086,  col.  3 
and  40  CFR  51.302(c)(4)(i).) 

The  State  is  required  to  perform  a 
BART  analysis  for  any  existing 
stationary  facility  which  has  been 
identified  as  causing  impairment  in  a 
Class  I  Federal  area.  The  State 
determines  BART  on  a  case-by-case 
basis  taking  into  account  the  technology 
available,  the  costs  of  compliance,  the 
energy  and  non-air  quality 
environmental  impacts  of  compliance, 
the  remaining  useful  life  of  the  source, 
and  the  degree  of  improvement  that  can 
be  anticipated  to  result  from  the  use  of 
the  controls.  The  State  must  adopt 
emission  limitations  representing  BART 
which  must  be  installed  as  expeditiously 
as  practical,  but  no  later  than  five  years 
for  SIP  approval.  (See  40  CFR 
51.302(c)(4).) 

The  State  is  not  required  to  adopt 
emission  limitations  representing  BART 
if,  for  example,  retrofit  controls  do  not 
exist  or  are  not  anticipated  to  result  in 
improvements  in  visibility.  (See  45  FR      - 
80087.  col.  1.)  However,  if  a  source  has 
not  been  subject  to  BART  because 


control  technologies  do  not  exist  and  if 
the  Administrator  determines  that  new 
technologies  are  available  which  would 
more  effectively  control  that  pollutant, 
the  State  must  reanalyze  for  BART  at 
that  time.  (See  40  CFR  51.302(c)(4)(v).) 

Under  40  CFR  51.303.  sources  may 
apply  to  the  Administrator  of  EPA  for 
exemptions  from  BART  if  they  can 
demonstrate  that  their  emissions  do  not 
cause  "significant"  visibility 
impairment.  The  concurrence  of  the 
State  and  the  FLM  must  be  obtained 
before  an  exemption  is  granted. 

The  regulations  do  not  specify 
methods  other  than  visual  observation 
for  characterizing  visibility  impairment. 
However,  if  a  state  is  to  adequately  and 
timely  address  existing  visibility 
impairment,  a  thorough  characterization 
may  be  necessary.  The  EPA  is  aware 
that  it,  or  states,  may  find  that  the 
impairment  cannot  be  attributed  to 
specific  sources  and  therefore  cannot  be 
addressed  under  the  existing  visibility 
regulations.  (See  52  FR  7804,  Col.  1.) 

A  thorough  characterization  is 
important  when  a  BART  analysis  is 
conducted  so  that  the  anticipated 
improvements  in  visibility  may  be 
estimated.  The  State  or  EPA  may  find 
that  the  impairment  is  attributable  to 
minor  stationary  sources  or  to  emissions 
from  prescription  fires.  In  these  cases, 
the  need  for  a  control  strategy  to  remedy 
the  impairment  is  assessed  as  part  of  the 
LTS  rather  than  BART.  (See  52  FR  7804. 
col.  1.) 

The  Colorado  Visibility  SIP,  Section 
XV. D.  ("Existing  Impairment')  and  the 
"Statement  of  Basis,  Specific  Authority 
and  Purpose"  contains  provisions  which 
address  the  development  of  control 
strategies.  (A  significant  amount  of 
detail  on  the  development  of  Federal 
control  strategies  is  contained  in  52  FR 
7802  (March  12, 1987).) 

C.  Assessment  of  Visibility  Impairment 

The  EPA  reviewed  the  information 
provided  by  the  Department  of  Interior 
(DOI)  to  determine  if  impairment  (1) 
appeared  to  occur  in  Colorado's  Class  1 
areas,  and  (2)  if  impairment  was  a  type 
which  may  be  traceable  to  specific 
sources.  The  information  provided  by 
the  FLMs  indicated  that  no  Class  I  area 
in  Colorado  is  experiencing  visibility 
impairment  which  may  be  traceable  to 
specific  sources. 

The  EPA  is  aware  that  the  FLMs  may 
in  the  future  provide  additional 
information  on  this  impairment  which 
would  allow  EPA  or  a  state  to  attribute 
it  to  a  specific  source.  In  such  cases,  the 
information  would  be  reviewed  under 
the  procedures  described  above  and 
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addressed  in  the  periodic  review  of  the 
LTS  discussed  below. 


Monitoring  Strategy 

Und«^  40  CFR  51.305.  all  states  with 
visibility  protection  areas  are  required 
to  have  a  monitoring  strategy  for 
evaluating  visibility  in  any  Class  I  area 
by  visual  observation  or  other 
appropriate  monitoring  techniques.  The 
purposes  of  this  requirement  are  to 
generate  data  for  evaluating  visibility 
impairment  trends,  determine  potential 
impacts  on  new  sources,  assess  the 
effectiveness  of  the  visibility  protection 
program,  and  identify  major  contribution 
sources.  These  purposes  can  be 
adequately  addressed  by  determining 
the  background  visibility  in  protection 
areas  and  documenting  the  extent  of  any 
visibility  impairment  that  can  be 
attributed  by  a  source  or  small  group  of 
sources. 

Visibility  impairment  is  the  human 
perception  of  the  effects  of  natural  or 
man-made  conditions  which  reduce 
visual  range  or  contrast,  or  coloration 
change.  Thus,  a  visibility  monitoring 
program  should  identify  these  effects,  as 
well  as  differentiate  man-made  effects 
from  natural  conditions.  The  program 
could  generate  various  types  of  data 
such  as  reports  from  human  observers, 
photographs,  and/or  automated 
instruments.  The  minimum  data 
collection  technique  that  40  CFR  51.305 
requires  is  visual  observation.  However, 
other  more  objective  techniques  are 
available.  (See  "Interim  Guidance  for 
Visibility  Monitoring",  Office  of  Air 
Quality  Planning  and  Standards, 
November  1960  (EPA  450/2-80-082).) 

The  monitoring  strategy  in  Colorado's 
SIP  for  Class  I  visibility  protection  is 
based  on  meeting  four  goals:  (1)  Provide 
information  for  new  source  visibility 
impact  analysis;  (2)  determine  existing 
conditions  in  Class  I  areas  and  the 
source(s)  of  any  certified  impairment;  (3) 
determine  actual  effects  from  the 
operation  of  new  sources  or 
modifications  to  major  sources  on 
nearby  Class  1  areas:  and  (4)  establish 
visibility  trends  in  Class  I  areas  in  order 
to  evaluate  progress  toward  meeting  the 
national  goals  of  visibility  protection. 

Colorado  will  assemble  and  evaluate 
any  visibility  data  supplied  by  the  FLMs 
and  collected  by  the  State  or  any  other 
appropriate  source.  Colorado's  visibility 
monitoring  strategy  meets  EPA  criteria 
as  outlined  in  40  CFR  51.305. 

Long-term  Strategy 

A.  Requirements 

The  regulations  require  that  the  LTS 
be  a  10  to  15  year  plan  for  making 
reasonable  progress  toward  the  national 


goal.  The  LTS  must  cover  any  existing 
impairment  that  the  FLM  certified  at 
least  six  months  before  plan  submission. 
A  LTS  must  be  developed^which  covers 
each  Class  I  area  within  the  State  and 
each  Class  I  area  in  another  state  that 
may  be  aHected  by  sources  within  the 
State.  The  strategy  must  be  coordinated 
with  existing  plans  and  goals  for  a  Class 
I  area  including  those  of  the  FLMs.  The 
strategy  must  state  with  reasonable 
specificity  why  it  is  adequate  for  making 
reasonable  progress  toward  the  national 
goal.  The  LTS  and  SIP  must  provide  for 
the  review  of  the  impact  of  new  sources 
as  required  by  40  CFR  51.307.  The  State 
must  consider  at  a  minimum  the 
following  six  factors  in  the  LTS:  (1) 
Emission  reductions  due  to  ongoing  air 
pollution  control  programs;  (2) 
additional  emission  limitations  and 
schedules  for  compliance;  (3)  measures 
to  mitigate  the  impacts  of  construction 
activities;  (4)  source  retirement  and 
replacement  schedules;  (5)  smoke 
management  (techniques  for  agricultural 
and  forestry  management  purposes 
including  such  plans  as  currently  exist 
within  the  State  for  these  purposes);  and 
(6)  enforcement  of  emission  limitations 
and  control  measures. 

The  SIP  must  include  a  statement  as 
to  why  these  factors  were  or  were  not 
addressed  in  developing  the  LTS. 

The  State  must  conunit  to  periodic 
review  of  the  SIP  on  a  schedule  not  less 
frequent  than  every  three  years.  A 
periodic  report  must  be  developed  in 
consultation  with  the  FLMs  and  must 
contain  the  following:  (1)  Progress 
achieved  in  remedying  existing 
impairment;  (2)  the  ability  of  the  LTS  to 
achieve  reasonable  progress  toward  the 
national  goal;  (3)  any  change  in  visibility 
conditions  since  the  last  report  or  since 
plan  approval;  (4)  additional  measures, 
including  the  need  for  SIP  revisions,  that 
may  be  necessary  to  achieve  progress 
toward  the  national  goal;  (5)  the 
progress  achieved  in  implementing 
BART  and  meeting  other  schedules  laid 
out  in  the  LTS;  and  (6)  the  impact  of  any 
exemption  granted. 

B.  Remedies 

The  existing  visibility  regulations  are 
designed  to  address  impairment  which 
can  be  traced  to  specific  sources.  EPA  is 
deferring  action  on  such  existing 
impairment.  Therefore,  the  Federal  LTS 
is  limited  to  the  prevention  of  future 
impairment.  It  establishes  a  mechanism 
to  address  any  additional  impairment 
which  may  be  certified  in  the  future. 
Although  EPA  intends  for  these 
discussions  to  be  the  Federal  remedy, 
each  of  the  states  must  develop  their 
own  LTS  when  developing  their 
Visibility  SIPs. 


1.  Ongoing  Air  Pollution  Control 
Programs 

The  regulations  require  that  each  LTS 
provide  for  the  review  of  the  potential 
impact  on  visibility  a  new  major 
stationary  sources  or  major 
modifications  in  accordance  with  40 
CFR  51.307.  The  regulations  further 
require  that  each  SIP  contains  a 
discussion  of  the  effect  of  on-going  air 
pollution  control  programs  on  remedying 
existing  and  preventing  future 
impairment  of  visibility.  The  Colorado 
Visibility  SIP  has  met  this  requirement. 
EPA  has  proposed  to  approve  the 
Colorado  New  Source  Review  (NSR) 
program  for  visibility  protection  on 
March  31, 1987  (52  FTR  10239).  EPA  will 
approve  this  SIP  revision  during  Spring 
1988. 

2.  Smoke  Management  Practices 

The  FLMs  have  not  specifically 
identified  smoke  from  prescribed  fires 
as  a  cause  of  impairment  in  the  Class  1 
areas.  Colorado  presently  has  smoke 
management  agreements  with  the  FLMs. 
Colorado  will  coordinate  with  the  FLMs 
to  ensure  that  the  best  smoke 
management  techniques  are  employed. 
The  existing  agreements  may  be  revised 
during  the  periodic  LTS  review  process 
to  ensure  that  the  impacts  due  to  smoke 
from  prescribed  burning  of  visibility  in 
Class  I  areas  are  minimized. 

3.  Future  Certifications  of  Impairment 

Under  the  revised  Settlement 
Agreement,  EPA  must  address  existing 
deficiencies  in  Visibility  SIPs.  Thus,  EPA 
has  only  addressed  the  certifications  of 
impairment  in  Class  I  areas  made  by  the 
FLMs  prior  to  June  1, 1988.  The  FLM  hap 
not  identified  impairment  in  the  Class  I 
areas  in  Colorado. 

4.  Existing  Visibility  Impairment 

Since  the  EPA  deferred  action  on  the 
requirements  to  address  existing 
visibility  impairment,  discussions 
related  to  source  impact  (such  as 
additional  emission  limitations,  source 
retirement  and  replacement, 
construction  activities,  and 
enforceability  of  emission  limitations) 
are  not  required  in  the  SIPs  at  this  time. 
However,  Colorado  has  chosen  to 
establish  the  mechanism  for  addressing 
existing  visibility  impairment  and 
implementing  BART  once  an  existing 
source(s)  has  been  identified  as  causing 
visibility  impairment  in  a  Class  I  area. 

The  Colorado  Visibility  SIP  includes 
provisions  which  address  Federal  LTS 
requirements  in  "Long-term  Strategy 
(LTS)"  and  in  AQCC  Regulation  XV1\ 
(LTS).  Additional  inibrraation 
concerning  the  Fede-al  LTS 
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requirements  is  contained  in  52  FR  7802 
(March  12. 19B7). 

Summary  of  Action 

The  December  21. 1987,  submittal  by 
the  Governor  of  Colorado  includes  a 
visibility  plan  to  meet  the  general  plan 
requirements,  monitoring  strategy,  and 
LTS  of  40  CFR  51.302.  51.305.  and  51.306 
and  the  criteria  discussed  in  50  FR  28544 
and  52  FR  45132.  (See  October  23. 1984 
(49  FR  42670).  and  March  12.  1987  (52  FR 
7802),  for  additional  information.)  The 
State  commits  to  a  review  of  the 
Visibility  SIP  every  three  years,  making 
any  changes  deemed  necessary.  The 
SIP.  therefore,  has  established  the 
commitment  to  review  the  visibility 
requirements  listed  in  40  CFR  Part  51 
Subpart  P — Protection  of  Visibility.  The 
submittal  will  replace  the  Federal  plans 
and  regulations  of  40  CFR  51.302.  51.305. 
and  51.306  in  the  Colorado  SIP. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  the  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
dale  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effectii'e  October  11. 
1988. 

Final  Action 

EPA  hereby  approves  the  revisions  to 
the  Colorado  Visibility  SIP  for  general 
plan  requirements,  monitoring  strategv'. 
and  ITS. 

Nole:  EPA  approved  the  .NSR  and 
Prt-'venlion  of  Significant  Delerioration  (PSD) 
for  cert;iin  source  categories.  The  Federal 
requirements  will  apply  to  those  sources  not 
covered  under  the  approved  Colorado  NSR 
Hnd  PSD  program.  (See  46  FR  Zliao  (April  30, 
1981}  and  51  FR  31125  (September  Z  1908)  1 

FPA  finds  good  cause  exists  for 
making  the  action  taken  in  this  notice 
immediately  effective  because  the 
implementation  plan  revisions  are 
already  in  effect  under  Slate  law  or 
regulation  and  EPA's  approval  poses  no 
additional  regulatory  burden. 

Under  5  U.S.C  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(Sf^e  46  FR  8709.) 


Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  U.S.  Court  of 
Appeals  for  the  appropriate  circuit  by 
October  11, 1968,  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subiects  in  40  CFR  Part  S2 

Air  pollution  control.  Particulate 
matter.  Incorporation  by  reference. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Colorado  was  approved  by  the  Ehrector  of  the 
Federal  Register  on  {uly  1. 1982. 

Dated;  |uly  25, 1988. 
Lee  M.  Thomas. 
Adnunistrator. 

Part  52  Chapter  i.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows-. 

PART  52— I  AMENDED] 


Subpart  G — Coloracio 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U5.C  7401-7642. 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c}(41J  to  read  as 

follows: 

§  52.320    Identification  of  Plan 


(c)  •   •   * 

(41)  A  revision  to  the  SIP  was 
submitted  by  the  Governor  on  December 
21. 1987.  for  visibility  general  plan 
reqiiirements,  monitoring,  and  lorjg-term 
strategies- 

(i)  Incorporation  by  reference: 

(A)  Letter  dated  December  21. 1987. 
from  Governor  Roy  Romer  submitting 
the  Colorado  Visibility  SIP  revision. 

(B)  The  visibility  SIP  revision. 
Regulation  No.  3,  "Regulation  requiring 
an  air  contaminant  emission  notice. 
Emission  Permit  Fees",  section  XV. 
adopted  by  the  Colorado  Air  Quality 
Control  Commission  on  November  19. 
1987. 

§52.344    (Amendedl 

3.  Section  52.344(c)  is  n;moved. 
|FR  Doc.  8ft-17112  Filed  8-11-88;  8:45  am] 

BtLDNG  CODE  6560-5tM« 


40  CFR  Parts  152,  153, 156, 158,  162, 
and  163 

(OPP-30071D;  FRL-3427-B1 

Pesticide  Registration  Procedures; 
Pesticide  Data  Requirements;  Cross 
References  and  Technical 
Amendments;  Effective  Date 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTK>N:  Final  rules;  Effective  date. 

SUMMARY:  This  document  announces  the 
effective  date  of  two  final  regulations 
issued  by  the  Agency  on  May  4. 1988.  As 
required  by  section  2S(a)(4)  of  the 
Federal  Insecticide.  Fungicide  and 
Rodenticide  Act  (FIFRA).  EPA 
submitted  two  final  regulations  to  both 
Houses  of  Congress  for  review  prior  to 
their  taking  effect.  The  first  rule  revised 
pesticide  registration  procedures  and 
data  requirements  and  policies:  the 
second  final  rule  contained  cross- 
reference  revisions  and  technical 
amendments  pertaining  to  the  first  rule. 
These  final  rules  were  published  in  the 
Federal  Register  of  May  4. 1988  (53  FR 
15952).  The  minimum  60-day  period  for 
Congressional  review  has  ended, 
EFFECTIVE  DATE:  The  regulation  is 
effective  on  August  12, 1988. 
FOR  FURTHER  INFORIIIIATK>l«  CONTACT 
By  mail: 

Jean  Frane.  Registration  Division  fTS- 
767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washngton.  DC  20460. 
Office  location  and  telephone  number 
Room  1114,  CM^2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  (703- 
557-0944). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  regulation  revising  its 
pesticide  registration  procedures  and 
modifying  the  product  chemistry  data 
requirements  for  pesticides.  The  final 
rule  reorganized  and  renumbCTed  a 
variety  of  pesticide  regulations  and 
creat^  a  new  part  in  which  to  locate 
labeling  requirements  (which  were  not 
revised).  In  addition,  the  revision 
updated  and  clarified  Agency  policies 
pertaining  to  registration  and  registered 
products.  A  second  final  rule,  issued  on 
the  same  date,  revised  cross-references 
and  made  technical  amendments 
elsewhere  in  pesticide  regulations. 
However,  as  required  by  section 
25(a)(4)  of  FIFRA.  the  final  rules  could 
not  take  effect  until  they  had  been 
submitted  to  Congress  for  a  period  of  60 
days  of  continuous  Congressional 
session,  as  defined  by  section  25(a)(4). 
Since  it  was  not  possible  to  predict  an 
exact  date  on  which  the  Congressional 
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review  period  would  end,  the  preamble 
to  each  final  rule  stated  that  EPA  would 
issue  a  separate  Federal  Register  notice 
after  the  review  period  was  over 
announcing  the  effective  date  of  the 
regulation.  The  60-day  period  of 
continuous  Congressional  session  has 
ended. 

Accordingly,  the  final  regulations 
promulgated  on  May  4, 1988,  are 
effective  on  August  12, 1988. 

List  of  Subjects  in  40  CFR  Parts  152, 153, 
156. 158, 162  and  163 

Administrative  practice  and 
procedure.  Data  requirements. 
Environmental  protection, 
Intergovernmental  relations.  Labeling, 
Pesticides  and  pests.  Policy  statements. 
Reporting  and  recordkeeping 
requirements. 

Dated;  August  4, 1988. 

Victor  J.  Kimm, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

|FR  Doc.  88-18251  Filed  8-11-88;  8:45  am) 

BILLING  CODE  6S60-S0-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Family  Support  Administration 

45  CFR  Parts  206  and  233 

Application,  Determination  of  Eligibility 
and  Furnishing  Assistance — Public 
Assistance  Programs;  Coverage  and 
Conditions  of  Eligibility  In  Financial 
Assistance  Programs;  Alien 
Legalization 

agency:  Family  Support  Administration, 
HHS. 

action:  Final  rule. 

summary:  These  final  rules  implement 
provisions  of  the  Immigration  Reform 
and  Control  Act  of  1986,  Pub.  L.  99-  603, 
as  they  relate  to  the  eligibility 
determination  requirements  of  aliens 
applying  for  assistance  payments  under 
the  Aid  to  Families  with  Dependent 
Children  (AFDC)  program,  under  title 
IV-A  of  the  Social  Security  Act  (the 
Act);  and  the  adult  assistance  programs 
for  the  aged,  blind,  and  disabled  under 
titles  I,  X,  XIV.  and  XVI  (AABD)  in 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands. 

EFFECTIVE  DATE:  August  12. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Diann  Dawson,  Director.  Division  of 
Policy,  Office  of  Family  Assistance, 
Family  Support  Administration.  Room 
B-^28,  2100  Second  Street,  SW.. 


Washington,  DC  20201,  telephone  (202) 
245-3290. 

SUPPLEMENTARY  INFORMATION:  On 

December  24, 1987,  interim  final  rules 
were  published  in  the  Federal  Register 
(52  FR  48687-48689). 

Legalization 

Pursuant  to  section  245A(h)  of  the 
Immigration  and  Nationality  Act  (INA). 
as  added  by  section  201  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA).  Pub.  L.  99-603,  alliens  who 
have  continuously  resided  in  the  United 
States  illegally  since  before  January  1. 
1982,  can  apply  to  the  Immigration  and 
Naturalization  Service  (INS)  for  an 
adjustment  of  their  immigration  status  to 
that  of  lawful  temporary  resident.  After 
a  period  of  eighteen  months  in  a 
temporary  resident  status,  an  alien  can 
apply  for  adjustment  to  permanent 
resident  status. 

If  the  alien  does  not  appy  for  such 
adjustment  by  the  end  of  the  thirty-first 
month  after  the  alien  is  granted 
temporary  resident  status,  or  if 
adjustment  is  denied,  the  alien's  status 
as  a  lawful  temporary  resident 
terminates,  and  the  alien  returns  to  an 
unlawful  status. 

Section  245A(h)  explicitly  disqualifies 
any  alien  who  was  granted  lawful 
temporary  resident  status  from 
eligibility  for  assistance  payment  under 
the  AFDC  program  for  a  period  of  5 
years  from  the  effective  date  of  the 
receipt  of  such  status.  This 
disqualification  period  is  maintained 
even  though  the  temporary  status  may 
be  changed  to  that  of  permanent  status 
within  the  5  year  period.  Accordingly,  45 
CFR  233.50  is  revised  to  indicate  that 
this  new  group  of  aliens  is  temporarily 
disqualified  from  AFDC  eligibility. 

However,  temporary  resident  alien 
applicants  for  assistance  in  the  adult 
categories  under  Titles  I,  X,  XIV,  and 
XVI  (AABD)  in  Guam,  Puerto  Rico,  and 
the  Virgin  Islands  are  not  subject  to  the 
disqualification  provisions  of  the 
statute.  Cuban  and  Haitian  entrants,  as 
defined  in  paragraph  (1)  or  {2)(A)  of 
section  501(e)  of  Pub.  L.  96-422,  as  in 
effect  on  April  1, 1983,  whose  status  has 
been  adjusted  to  that  of  lawful 
temporary  resident  are  also  not  subject 
to  the  disqualification  provision  and.  if 
otherwise  eligible,  are  entitled  to 
assistance. 

IRCA  section  320  adds  new  section 
210  to  the  INA  to  provide  for  granting 
lawful  temporary  resident  status  and 
eventually  permanent  resident  status  to 
certain  aliens  who  performed  seasonal 
agricultural  work  in  the  United  States 
during  a  specified  period  of  time.  Special 


agricultural  alien  workers  granted  the 
temporary  resident  status  are  also 
temporarily  disqualified  for  the  5  year 
period  from  assistance  under  the  AFDC 
program;  however,  they  are  entitled  to 
assistance,  if  otherwise  eligible,  under 
the  adult  programs  in  Guam.  Puerto 
Rico,  and  the  Virgin  Islands. 

IRCA  section  303  adds  new  section 
210  A  to  the  INA  to  provide  for  granting 
lawful  temporary  resident  status  to 
replenishment  agricultural  workers  if  the 
Secretaries  of  Labor  and  Agriculture 
establish  a  shortage  of  workers  to 
perform  seasonal  agricultural  services  in 
the  United  States  beginning  with  fiscal 
year  1990  and  ending  with  fiscal  year 
1993.  Replenishment  agricultural 
workers  granted  temporary  resident 
status  are  also  temporarily  disqualified 
for  the  5  year  period  from  assistance 
under  the  AFDC  program,  however,  they 
are  entitled  to  assistance,  if  otherwise 
eligible,  under  the  adult  programs  in 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands. 

In  addition,  IRCA  section  121  amends 
section  1137  of  the  Social  Security  Act  to 
provide  that  beginning  October  1. 1988, 
as  a  condition  of  an  individual's 
eligibility  for  assistance  under  the 
AFDC,  territorial  assistance,  and 
Medicaid  programs,  a  State  must  require 
an  individual  to  declare  in  writing 
whether  he  is  a  citizen  or  national  of  the 
United  States,  and  if  not,  whether  he  is 
in  a  satisfactory  immigration  status.  An 
individual  must  produce  documents  to 
establish  satisfactory  immigration  status 
and  the  State  must  verify  the 
individual's  status  through  an 
automated  or  other  system  made 
available  by  INS,  unless  the  Secretary  of 
HHS  grants  a  waiver.  Regulations 
implementing  this  section  of  IRCA  wll 
be  published  separately.  On  March  10, 
1988,  the  Department  published  final 
regulations  implementing  IRCA  section 
204,  which  appropriates  funds  for  fiscal 
years  1988  through  1991,  to  reimburse 
the  States  for  the  costs  of  providing 
public  assistance,  public  health 
assistance,  and  educational  services  to 
certain  aliens  whose  status  is  adjusted 
under  IRCA  (53  FR  7832-7864). 

Pursuant  to  section  245  A(h)  of  the 
Immigration  and  Nationality  Act,  a 
disqualified  alien  who  is  either  a  parent 
or  a  sibling  of  an  otherwise  eligible 
child,  will  be  excluded  from  an 
assistance  unit  in  the  same  way  that 
ineligible  aliens  have  been  excluded 
prior  to  the  enactment  of  Pub.  L.  99-603. 
However,  IRCA  section  201(b)  provides 
that  the  income  of  a  disqualified  parent 
is  considered  available  to  his  or  her 
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dependent  child  by  using  the  stepparent 
deeming  formula  at  section  402|a)(31)  of 
the  Social  Security  Act  and  Federal 
regulations  at  45  CFR  233.20ia)(3)(xiv). 
Accordingly.  §  233.20  is  revised  to 
reflect  this  provision  for  deeming  from 
the  disqualified  alien  to  his  or  her 
eligible  child.  Also.  IRCA  section  201(b) 
provides  that  where  a  disqualified  alien 
is  the  brother  or  sister  of  a  dependent 
c:hild.  the  needs  of  the  alien  shall  not  be 
considered  in  determining  the  need  of 
the  dependent  child.  Therefore,  45  CFR 
206.10  is  revised  to  reflect  that  the  needs 
and  income  of  disqualified  alien  siblings 
are  not  considered  in  determining  need 
of  an  otherwise  eligible  dependent  child. 

Response  to  Public  Comments 

A  60-day  comment  period  was 
provided  in  the  December  24, 1987. 
interim  final  rule.  We  received  a 
comment  from  one  county  agency. 
Response  to  this  comment  follows. 
Treatment  of  Income  of  Disqualified 
Siblings  or  Parents 

Coment:  One  county  agency 
expressed  concern  regarding  the 
provision  of  not  considering  the  needs 
and  income  of  disqualified  alien  siblings 
wh(!n  determining  the  eligibility  and 
payment  of  an  otherwise  eligible 
dtipendent  child.  The  county  agency  was 
concerned  that  the  provision  would 
conflict  with  a  State  court  order 
indicating  that  a  parent's  income  must 
be  used  first  to  meet  the  needs  of  an 
"unaided  "  child  before  being  used  to 
meet  the  needs  of  an  eligible  child  or 
children. 

Response:  We  have  reviewed  the 
county  agency's  explanation  of  the  State 
court  order  and.  based  on  the  general 
information  provided,  can  Tind  no 
conflict  with  the  provision  that 
precludes  consideration  of  the  needs 
and  income  of  disqualified  alien  siblings 
when  determming  the  eligibility  and 
payment  of  an  otherwise  eligible 
dependent  child.  We  further  believe  that 
the  Federal  regulations  at  45  CFR 
233.20(a){3HviJ(B)  with  its  reference  to 
the  deeming  formula  at  45  CFR 
233.20(a)(3|(xiv)  are  applicable  to  the 
issues  raised  by  the  county  agency.  This 
deeming  formula  permits  the  disregard 
of  an  amount  for  the  support  of  other 
individuals  who  are  living  in  the  home 
but  whose  needs  are  not  taken  into 
account  in  making  the  AFDC  eligibility 
determination. 
Regulatory  Procedures 
Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
for  any  "major"  rule.  A  "major"  rule  is 
defined  as  any  rule  that  would  result  in 
annual  effect  on  the  national  economy 


of  Sl(M)  million  or  more:  result  in  a  major 
increase  in  costs  or  prices;  or  have 
signilicaHt  adverse  impacts  on 
competition,  employment,  or 
productivity.  The  Department  concludes 
that  implementing  the  !RCA  alien 
eligibility  determination  requirements 
does  not  constitute  a  major  rule  within 
the  meaning  of  E.0. 12291  because  it 
does  not  have  an  effect  on  the  economy 
of  $100  million  or  more  or  otherwise 
meet  the  threshold  criteria.  The  effect  of 
the  final  rule  is  to  promulgate  the 
statutory  provisions  and  other 
conforming  procedures  to  effectively 
implement  the  requirements  of  the  law. 
Any  impacts  on  the  economy  are  due  1o 
the  IRCA  statutory  requirements  and  not 
a  result  of  these  final  rules.  Accordingly, 
a  regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act 

Pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L  96-511,  the  Department  has 
determined  that  this  rulemaking  will  not 
impose  any  new  recordkeeping, 
information  collection,  or  reporting 
requirement  requiring  OMB  approval. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibilily  Act 
requires  that  a  regulatory  flexibility 
analysis  be  performed  for  each  rule  with 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  are  defined  by  the  Act  to 
include  small  businesses,  small 
nonprofit  oi^anizations.  and  small 
government  entities.  The  principal 
impact  of  these  regulations  is  on  States, 
which  are  not  'small  entities"  within  the 
meaning  of  the  Act.  We  certify  that  tiiis 
regulation  will  not,  if  promulgated,  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  because  it 
affects  only  the  transfer  of  funds 
between  the  Federal  Government  and 
the  States.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

(Culalog  of  Federal  Domestic  Assistance 
Program  No.  13.780  Assistance  Payments 
Maintenance  Assistance) 

List  of  Subjects 

45  CFR  Part  206 

Grant  programs — social  programs. 
Public  assistance  programs. 

45  CFR  Part  233 

Aliens,  Grant  programs — Social 
programs.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements. 


Diite-  April  8  1988. 
Wayne  A.  Slanlon. 

Administrator.  Family  Support 
Admniislrc'lion. 

Dale:  May  20. 198a 
Otis  R.  Bowen. 
Secretary.  Health  and  Human  Senioes. 

PART  233— COVERAGE  AND 
CONDITIONS  OF  EUGIBIUTY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 


The  interim  rule  published  in  the 
Federal  Register  of  December  24, 1987 
on  pages  53  FR  48627-^8629  is  adopted 
as  final  with  the  following  changes: 

1.  The  authority  citation  for  Part  233 
continues  to  read  as  follows: 

Authority:  Sees  1.  402.  406.  407.  1002.  1102. 
1402.  and  1602  of  the  Social  Security  Aci  (42 
U.S.C.  301. 80i  606.  607.  120Z  1302.  135Z  and 
1382  note),  and  sec.  6  of  Pub.  L  94-114.  89 
Slat.  579  and  Part  XXIH  of  Pub.  L  97-35.  95 
Stat.  843.  Pub.  L  97-248.  96  Slat.  324.  and  Pub 

2.  Section  233.50  is  amended  by 
revising  paragraph  {b)(4)  to  read  as 
follows: 

§  233.50    Citizensttip  and  alienage. 

•  •  •  *  • 

(b)  "   •  • 

(4)  Section  212[d)(5)— Aliens  Granted 
Temporary  Parole  Status  by  the 
Attorney  General,  or 

[FR  Doc  88-17669  Filed  8-11-88:  8:45  amj 
BILLMC  CODE  «1S0-M-tl 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

I  Docket  No.  2- 1 2;  Notice  5 1 

Seating  Systems;  Correction 

AGEMCv:  National  Highway  Traffic 
Safety  Administration  (NHTSA):  DOT. 
ACTION:  Technical  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  in  49  CFR  571.207, 
Sealing  systems.  This  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS) 
concerns  the  general  performance 
requirements  for  seating  systems  in 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  and  buses. 
DATE:  This  correction  is  effective  August 
12.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  L.  Shaw.  Office  of  Chief 
Counsel.  National  Highway  Traffic 
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Safety  Administration.  400  Seventh 
Street  SW..  Washington  DC  20590  (202- 
366-2992). 

SUPPI^MENTARY  INFORMATION:  It  has 
come  to  the  agency's  attention  that 
Section  S4.2(a)  of  Standard  No.  207. 
Seating  systems.  Title  49  of  the  Code  of 
Federal  Regulations  (CFR)  Part  571, 
contains  a  typographical  error.  This 
standard  establishes  requirements  for 
seats,  their  attachment  assemblies,  and 
their  installation  to  minimize  the 
possibility  of  their  failure  by  forces 
acting  on  them  as  a  result  of  vehicle 
impact. 

Section  S4.2(a)  should  state  that  "In 
any  position  to  which  it  can  be 
adjusted — 20  times  the  weight  o/the 
seat  applied  in  a  forward  longitudinal 
direction."  (See  35  FR  15290  at  15291; 
October  1. 1970.)  (Emphasis  added.) 
However,  as  published  in  the  Code  of 
Federal  Regulations,  most  recently  on 
October  1. 1987  (49  CFR  571.207).  S4.2(a) 
states  "In  any  position  to  which  it  can 
be  adjusted — 20  times  the  weight  on  the 
seat  applied  in  a  forward  longitudinal 
direction."  (Emphasis  added.)  This 
notice  corrects  that  error. 

This  technical  correction  to  Part  571 
imposes  no  new  duties  or  obligations  on 
any  party,  nor  alters  any  existing  ones. 
Making  this  amendment  simply  ensures 
that  the  public  will  have  a  correct  copy 
of  the  requirements  in  Part  571.  For  the 
preceding  reasons,  NHTSA  finds  that 
notice  and  comment  on  this  correction 
notice  are  unnecessary,  and  that  there  is 
good  cause  for  making  the  amendments 
effective  in  less  than  30  days. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

Therefore,  49  CFR  571.207  is  amended 
as  follows: 

PART  571— (AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authorily:  15  U.S.C.  1392, 1401. 1403. 1407: 
dt;lcgalion  of  authority  at  49  CFR  1.50. 


§  57 1 .207    Standard  No.  207;  Seating 
Systems.  [Amended] 

2.  Section  S4.2(a)  is  revised  to  read  as 
follows: 

S4.2    General  performance 

requirements. 

•         *         *        •        * 

(a)  In  any  position  to  which  it  can  be 
adjusted — 20  times  the  weight  of  the 
seat  applied  in  a  forward  longitudinal 
direction; 

***** 

Issued  on  August  9,  19ti6. 
Diane  K.  Steed, 
Administrator. 

[FR  Doc.  88-18305  Filed  8-11-88:  8:45  am] 
BIUING  CODE  4910-59-M 


National  Highway  Traffic  Safety 
Admistration 

49  CFR  Part  585 

[Docket  No.  74-14;  Notice  59] 

Automatic  Restraint  Phase-In 
Reporting  Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

action:  Technical  amendment. 

summary:  NHTSA  inadvertently 
omitted  a  relevant  statutory  section 
from  the  authority  citation  for  the 
automatic  restraint  phase-in  reporting 
regulation.  This  notice  corrects  that 
error. 

DATE:  The  amendment  made  by  this 
notice  takes  effect  September  12  1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Stephen  R.  Kratzke,  Office  of  Chief 
Counsel.  NHTSA.  400  Seventh  Street 
SW..  Washington.  DC  20590  (202-366- 
2992). 

SUPPI.EMENTARV  INFORMATION:  On 

March  1. 1986,  NHTSA  published  a  final 
rule  establishing  a  new  49  CFR  Part  585. 
Automatic  Restraint  Phase- fn  Reporting 
Requirements  (51  FR  9800).  In  that  rule, 
the  agency  listed  the  authority  for  Part 


585  as  15  U.S.C.  1392  and  1407.  with  the 
delegation  of  authority  at  49  CFR  1.50. 
This  authority  citation  inadvertently 
omitted  the  principal  statutory  source  of 
NHTSA's  authority  to  impose 
recordkeeping  requirements  on 
manufacturers  and  other  persons  subject 
to  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (the  Safety  Act). 
That  statutory  section  is  15  U.S.C.  1401. 
subsection  (b)  of  which  specifies  that: 

Every  manufacturer  of  motor  vehicles  *   '   * 
shall  establish  and  maintain  such  records 
and  every  manufacturer  *   *   '  shall  make 
such  reports,  as  the  Secretary  may 
reasonably  require  to  enable  him  to 
determine  whether  such  manufacturer  '    '    * 
has  acted  or  is  acting  in  compliance  with  this 
title  or  any  rules,  regulations,  or  orders  issued 
thereunder  •   *   • 

This  notice  amends  the  authority 
citation  for  Part  585  by  adding  15  U.S.C. 
1401  to  the  statutory  sections  listed  in 
the  authority  citation.  This  amendment 
merely  clarifies  the  source  of  NHTSA's 
authority  to  establish  the  reporting  and 
recordkeeping  requirements  in  Part  585. 
This  amendment  does  not  alter  any 
manufacturer's  existing  responsibilities 
under  Part  585.  nor  does  it  impose 
reporting  and  recordkeeping 
requirements  on  manufacturers  not 
currently  subject  to  Part  585. 
Accordingly,  NHTSA  finds  for  good 
cause  that  notice  and  opportunity  for 
comment  on  this  amendment  are 
unnecessary. 

List  of  Subjects  in  49  CFR  Part  585 

Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing  the 
authority  citation  for  49  CFR  Part  585  is 
revised  as  follows: 

PART  585— [AMENDED] 

Authority:  15  U.S.C.  1392, 1401.  1407: 
delegation  of  authority  at  49  CFR  1  50. 

Issued  on  August  9,  1988. 
Diane  K.  Steed, 
Admnustrator. 

|FR  Doc.  88-18304  Filed  8-11-88;  8:45  am) 
BILLING  CODE  49ia-5»-M 
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Federal  Register 
Vol.  53.  No.  156 
Fridny.  August  12.  1988 


This   section   of  ttie   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  1 

Administrative  Regulations;  Privacy 
Act  Regulations 

agency:  Office  of  the  Spcretary,  USDA. 
ACTION:  Proposed  rule. 

summary:  Notice  is  hereby  given  that 
the  Department  of  Agriculture  (USDA) 
proposes  to  amend  7  CFR  1.123  by 
adding  one  system  of  records  to  those 
exempted  from  certain  sections  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a) 
pursuant  to  5  U.S.C.  552a(k). 
DATE:  Comments  must  be  received  on  or 
before  September  12. 1988. 
ADDRESS:  Interested  persons  mny 
submit  written  comments  to:  Kenneth  E. 
Cohen.  Assistant  General  Counsel. 
Research  and  Operations  Division, 
Office  of  the  General  Counsel,  United 
Stales  Department  of  Agriculture. 
Washington.  DC  20250.  (202)  447-5565. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  S.  Good.  Office  of  the  General 
Counsel.  USDA.  (202)  447-3564. 
SUPPLEMENTARY  INFORMATION:  These 

amendments  are  necessary  to  provide 
for  exemption  of  a  new  Pi  ivacy  Act 
system  of  records  entitled  "FCIC 
Compliance  Division  Review  Cases. 
USUA/FCIC-2."  A  separate  notice 
regarding  USDA/FCIC-2  will  be 
published  in  the  Federal  Register.  This 
system  will  contain  detailed  information 
pertaining  to  cases  in  which  the  Federal 
Crop  Insurance  Corporation  (FCIC) 
Co.mpliance  Division  is  involved.  The 
information  is  collected  during  the 
course  of  reviews  and  investigations 
conducted  by  the  Compliance  Division 
and  includes  investigative  notes,  signed 
statements,  affirmations  and  affidavits, 
correspondence,  case  history  and  status, 
contractual  information,  financial  data 
and  other  related  information,  and 
reported  findings  by  the  Compliance 
Division  and  other  entities  such  as  tht; 
Office  of  Inspector  General,  USDA. 


The  authority  for  maintenance  of  this 
system  is  found  at  7  U.S.C.  1501-1520. 
That  legislation  authorizes  FCIC  to  be 
responsible  for  compliance  activities 
pertaining  to  the  provision  of  crop 
insurance  coverage  and  the  adjustment 
and  payment  of  claims  thereon. 

This  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  No.  12291  and  has  been 
determined  not  to  be  a  "major  rule" 
since  it  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

In  addition,  it  has  been  determined 
that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  1 

Privacy  Act. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  7 
CFR.  Subtitle  A.  Part  1,  Subpart  G,  as 
follows: 

PART  1— ADMINISTRATIVE 
REGULATIONS 

1.  The  authority  citation  for  Subpart  G 
contimics  to  read  as  follows: 

Authority:  5  U.S.C.  552a. 

2.  Section  1.123  is  amended  by  adding 
an  entry  for  Federal  Crop  Insurance 
Corporation  alphabetically  to  read  as 
follows: 

§  1.123    Specific  exemptions. 

4  «  •  *  * 

Federal  Crop  Insurance  Corporation 
FCIC  Compliance  Division  Ri;viinv  Cases. 
USnA/FCIC-2 

•  *  •  «  * 

Done  this  5th  disy  of  August  1988,  dt 
Wiishinjjton.  DC. 

Richard  E.  Lyng, 

Secrptary  of  Agriculture. 

|FR  Doc.  88-18173  Filrd  8-11-88:  8:45  ;im| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

i  Docket  No.  87-ASW-30 1 

Airworthiness  Directives;  Sikorsky 
Model  S-76A/B  Helicopters 

AGENCY:  Federal  Aviation 
Administration  (FA.A).  DOT. 


ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD)  which  requires  removal 
of  electrical  door  locking  actuators  to 
prevent  passenger  door  locks  from 
jamming  in  the  locked  position  on 
Sikorsky  Model  S-76A/B  helicopters. 
This  proposed  AD  would  allow  those 
helicopters  which  have  installed  an 
electric  door  lock  manual  override 
retrofit  kit  to  be  exempt  from  further 
( (impliance  with  the  AD. 

DATE:  Comments  must  be  recicved  on  or 
before  September  12. 1988. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Rules 
Docket,  Office  of  the  Regional  Counsel, 
FAA.  Southwest  Region,  Fort  Worth, 
Texas  76193-0007,  or  delivered  in 
duplicate  to:  Office  of  the  Regional 
Counsel,  FAA  Southwest  Region,  Room 
158,  Building  3B,  4400  Blue  Mound  Road. 
Forth  Worth,  Texas.  Comments  must  be 
marked:  Docket  No.  87-ASW-30. 
Comments  may  be  inspected  at  Room 
158,  Building  3B,  Office  of  the  Regional 
Counsel.  Southwest  Region,  between  the 
hours  of  8  a.m.  and  4  p.m.  weekdays, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Terry  Fahr,  ANE-153,  FAA,  New- 
England  Region,  Boston  Aircraft 
Certification  Office,  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01803,  telephone  number 
(617)  273-7103. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Director 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  my  be  changed  in  light  of 
comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
or  after  the  closing  date  for  comments. 


BEST  COPY  AVAILABLE 
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in  the  Rules  Docket,  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road.  Fort  Worth,  Texas,  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact,  concerned  with  the  substance 
of  the  proposed  AD,  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Coounents  to 
Docket  No.  87-ASW-30."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

This  notice  proposes  to  amend 
Amendment  39-5754  (52  FR  43054: 
November  9. 1987),  AD  87-23-07.  which 
currently  required  removal  of  Part 
Number  (P/N)  22020256  electrical  door 
locking  actuators  to  prevent  the 
passenger  door  locks  from  jamming  in 
the  locking  position  on  Sikorsky  Model 
S-76A/B  helicopters.  After  issuing 
Amendment  39-5754,  the  FAA  has 
determined  that  Sikorsky  has  designed  a 
manual  override  kit.  P/N  76070-20097. 
which  allows  the  door  lock  to  be 
manually  overridden  if  an  electrical 
door  lock  jams  in  the  locked  position. 
Therefore,  the  FAA  is  proposing  to 
amend  Amendment  39-5754  to  exempt 
those  helicopters  which  have  installed  a 
manual  override  kit  P/N  76070-20097, 
from  compliance  with  the  AD. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301.  et 
seq.].  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalisoi 
Assessment. 

This  proposed  amendment  is  relieving 
in  nature  and  imposes  no  additional 
burden  on  any  person.  Therefore,  I 
certify  that  this  proposed  amendment  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291:  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  has  been  prepared 
for  this  action  and  has  been  placed  in 
the  public  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Regional 
Rules  Docket. 


list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  FAA  proposes  to  amend  S  39.13  of 
Part  39  of  the  FAR  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(3).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  !>.  97-449. 
(anuary  12, 1983):  and  14  CFR  11 JJ9. 


S  39.13    (Amended] 

2.  By  amending  Amendment  39-5754 
(52  FR  43054;  November  9. 1987).  AD  87- 
23-07,  by  revising  the  applicability 
paragraph  to  read  as  follows: 

Sikorsky  Aircraft  Division:  Applies  to  .ill 
Sikorsky  Model  S-76A/B  helicopters, 
certificated  in  all  categories,  equipped 
with  electrical  door  locking  actuators 
installed  in  accordance  with  Sikorsky 
Drawing  76088-20016  using  •ctuator  P/N 
22020256  in  left  and  right  passenger 
doors,  except  those  helicopters  which 
have  installed  a  manual  override  kit,  P/N 
76070-20097.  (Docket  87-ASW-30) 

•  •  *  *  ft 

Issued  in  Washington,  DC.  on  August  3, 
1988. 
M.C.  Beard. 

Dirtfctor.  Office  of  Airworthiness. 

[FR  Doc.  88-18270  Filed  8-11-88;  8:45  «m| 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(File  No.  881  0078] 

West  Point-Pepperell,  Inc.,  e<  aL; 
Proposed  Consent  Agreement  WKti 
Analysis  To  Air  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  allow, 
among  other  things.  West  Point- 
Pepperell  to  acquire  J.P.  Stevens  &  Co., 
Inc.  through  Magnolia  Partners.  LP.  The 
consent  agreement  would  require 
respondents  to  divest  certain  towel  and 
sheet-making  assets  and  may  require 
West  Poinl-Pepperell  to  add  certain 
additional  assets  to  the  divestitures 
package.  The  O>mmission  has  also 
entered  into  an  "Agreement  to  Hold 


Separate"  '  with  respondents.  This 
Agreement  to  Hold  Separate  would 
become  a  part  of  the  consent  order. 
DATE:  Comments  must  be  received  on  or 
before  October  11,  1988. 

ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
136,  6th  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  Nagata.  FTC/S-2105. 
Washington,  DC  20580.  (202)  326-2714. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  IS 

Sheets,  Towels.  Trade  practices. 

Agreement  Containing  Consent  Order  to 
Divest 

The  Federal  Trade  Commission  ("the 
Ciimmission")  having  initiated  an 
investigation  into  the  proposed 
acquisition  of  the  voting  securities  of  J.P. 
Stevens  &  Co.,  Inc.  ( "J.P.  Stevens")  by 
Magnolia  Partners.  LP.  ("Magnolia  "),  a 
limited  partnership  in  with  STN 
Holdings,  Inc..  a  subsidiary  of  West 
Point-Pepperell,  Inc.  ("West  Point")  is  a 
general  partner,  and  Bibb  Sub,  Ina 
("Bibb  Su"),  a  company  controlled  by 
the  NTC  Group.  Inc.  ("NTC").  is  a 
limited  partner,  and  it  now  appearing 
that  Magnolia.  West  Point  and  NTC  are 
willing  to  enter  into  an  agreement 
containing  an  Order  to  divest  certain 
assets: 

It  is  hereby  agreed  by  and  between 
West  Point,  by  its  duly  authorized 
officer.  NTC.  by  its  duly  aulhorizefl 
attorney.  Magnolia,  by  its  duly 
authorized  partner,  and  counsel  for  the 
Commission  that: 

1.  J.P.  Stevens  is  a  corporation 
organized  under  the  laws  of  the  State  of 
Delaware  with  its  office  and  principal 


'  Copies  of  the  Agnwinenl  lo  Hold  Separate  and 
Its  Hinendmenis  ate  available  from  (be 
Commission's  Public  Reference  Bran<:h.  11-130.  6lti 
and  Pennsylvania  Avenue  NW  .  Washinglon.  VtC 
2i).s«). 
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place  of  business  located  at  Stevens 
Tower,  1185  Avenue  of  the  Americas. 
New  York,  New  York  10036. 

2.  Proposed  respondent  Magnolia  is  a 
limited  partnership  in  which  STN 
Fioldings,  Inc.,  a  Delaware  corporation 
and  a  subsidiary  of  West  Point,  is  a 
general  partner,  and  Bibb  Sub,  a 
Delaware  corporation  controlled  by 
NTC,  is  a  limited  partner.  Magnolia  is 
organized  under  the  laws  of  Delaware 
and  its  has  its  principal  place  of 
business  located  at  400  W.  10th  Street, 
West  Point,  Georgia  31833. 

3.  Proposed  respondent  West  Point  is 
a  corporation  organized  under  the  laws 
of  the  State  of  Georgia  with  its  office 
and  principal  place  of  business  located 
at  400  W.  10th  Street.  P.O.  Box  71,  West 
Point,  Georgia  31833. 

4.  Proposed  respondent  NTC  is  a 
corporation  organized  under  the  laws  of 
the  State  of  Delaware  with  its  office  and 
principal  place  of  business  located  at 
111  West  40th  Street.  New  York,  New 
York  10018.  NTC  owns  all  of  the  stock  of 
The  Bibb  Company,  which  owns  all  of 
the  slock  of  Bibb  Sub. 

5.  Proposed  respondents  admit  all 
jurisdictional  facts  set  forth  in  the  draft 
to  complaint  here  attached. 

6.  Proposed  respondents  waive; 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

d.  All  rights  under  the  Equal  Access  to 
Justice  Act. 

7.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 
proceeding. 

8.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 


9.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  divest  in  disposition 
of  the  proceeding  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  Order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  Order  to  proposed 
respondents  at  their  addresses  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  sed  to 
vary  or  contradict  the  terms  of  the 
Order. 

10.  Magnolia  has  read  the  proposed 
complaint  and  the  Order  contemplated 
hereby.  It  understands  that  once  the 
Order  becomes  final,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  Order. 

Magnolia  further  understands  that  il 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

11.  West  Point  has  read  the  proposed 
complaint  and  the  Order  contemplated 
hereby.  It  understands  that  once  the 
Order  becomes  final,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  compUed  with 
the  Order. 

West  Point  further  understands  that  il 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

12.  NTC  has  read  the  proposed 
compliant  and  the  Order  contemplated 
hereby.  It  understands  that  once  the 
Order  becomes  final,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  Order. 

NTC  further  understands  that  it  may 
be  liable  for  civil  penalties  in  the 
amount  provided  by  the  law  for  each 


violation  of  the  Order  after  it  becomes 
final. 

Order 


For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

(A)  "West  Point"  means  West  Point- 
Pepperell,  Inc.,  its  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  West  Point,  and 
their  respective  directors,  officers, 
employees,  agents  and  representatives, 
and  their  successors  and  assigns. 

(B)  "l-P.  Stevens"  means  J.P.  Stevens  & 
Co.  Inc.,  its  predecessors,  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  j.P.  Stevens,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives,  and  their 
successors  and  assigns. 

(C)  "NTC"  means  The  NTC  Group, 
Inc.,  its  predecessors,  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  NTC,  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives,  and  their 
successors  and  assigns. 

(D)  "Magnolia  "  means  Magnolia 
Partners,  L.P..  a  limited  partnership  in 
which  STN  Holdings,  Inc..  a  subsidiary 
of  West  Point,  is  a  general  partner,  and 
Bibb  Sub,  a  company  controlled  by  NTC, 
is  a  limited  partner  Magnolia  is 
organized  under  the  laws  of  Delaware 
and  it  has  its  principal  place  of  business 
located  at  400  W.  10th  Street,  West 
Point,  Georgia  31833. 

(E)  'Bibb  Sub"  means  Bibb  Sub,  Inc., 
its  predecessors,  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by  Bibb 
Sub,  their  respective  directors,  officers, 
employees,  agents  and  representatives, 
and  their  successors  and  assigns. 

(F)  "Sheet  and  Towel  Assets"  means: 
(l)(a)  the  Roanoke  Plants  Nos.  1  and  2. 

Patterson  Plant  Rosemary  Plant  and 
Delta  Finishing  Plant  No.  4.  all  of  which 
are  towel  manufacturing  facilities 
located  in  Roanoke  Rapids.  North 
Carolina  (the  "Roanoke  Facilities"); 
Whitehorse  Plants  Nos.  1  and  2.  which 
are  .sheet  manufacturing  facilities 
located  in  Greenville,  South  Carohna; 
Brookneal  Finishing  and  Cut  and  Sew 
Plant,  which  is  a  sheet  finishing  plant 
located  in  Brookneal,  Virginia;  and  (b) 
the  assets  described  in  paragraph  (2)  of 
this  definition  F. 

(2)  All  of  J.P.  Stevens'  assets, 
properties,  business  and  goodwill, 
tangible  and  intangible,  (i)  located  at  the 
facilities  described  in  paragraph  (1)  of 
this  definition  F,  (ii)  primarily  utilized 
[i.e.,  more  than  50%  as  determined  in 
good  faith  by  West  Point  and  NTC)  in 
the  manufacture  and  sale  of  sheets  and 
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towels  are  intended  to  be  included 
within  the  scope  of  the  Sheet  and  Towel 
Assets,  whether  or  not  reflected  on  the 
balance  sheet  accounts  of  J.P.  Stevens, 
including,  without  limitation,  the 
following: 

(a)  All  machinery,  fixtures,  equipment, 
vehicles,  furniture,  tools  and  all  other 
tangible  personal  property; 

(b)  All  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
advertising  materials,  research  material, 
technical  information,  management 
information  systems,  software, 
inventions,  trade  secrets,  technology, 
know-how,  specifications,  designs, 
drawings,  processes  and  quality  control 
data; 

(c)  Inventory; 

(d)  Accounts  and  notes  receivable; 

(e)  Intellectual  property  rights, 
trademarks  and  trade  names,  other  than 
trademarks  and  trade  names  including 
the  "J.P.  Stevens"  name; 

(f)  All  right,  title  and  interest  in  and  to 
owned  or  leased  real  property  together 
with  appurtenances,  licenses  and 
permits; 

(g)  All  right,  title  and  interest  in  and  to 
the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (together  with  associated  bid 
and  performance  bonds),  suppliers, 
sales  representatives,  distributors, 
agents,  personal  property  lessors, 
personal  property  lessees,  licensors, 
licensees,  cosignors  and  consignees; 

(h)  All  rights  under  warranties  and 
guarantees,  express  or  implied; 

(i)  All  books,  records  and  fdes; 

(j)  All  items  of  prepaid  expense;  and 

(k)  Ail  known  and  unlcnown. 
liquidated  or  unliquidated,  contingent  or 
fixed,  rights  or  causes  of  action  which 
].P.  Stevens  has  or  may  have  against  any 
third  party  and  all  such  rights  which  fP. 
Stevens  has  or  may  have  in  or  to  any 
asset  or  property  relating  primarily  to 
the  Sheet  and  Towel  Assets,  excluding, 
however,  all  known  or  unknown, 
liquidated  or  unliquidated,  contingent  or 
fixed,  causes  of  action  which  J.P. 
Stevens  has  or  may  have  to  the  extent 
they  arise  out  of  or  are  related  to  any 
liability,  obligation  or  claim  not  to  be 
assumed  by  NTC. 

With  respect  to  a  class  of  simUar 
assets  (such  as  trucks)  a  fraction  of  the 
use  of  which  has  been  devoted  to  the 
Sheet  and  Towel  Assets,  such  fraction 
of  such  class  (or  as  close  an 
approximation  to  such  fraction  as  can 
be  separately  transferred)  shall  be 
included  within  the  Sheet  and  Towel 
Assets. 

(G)  "Eligible  Person"  means  (1)  any 
person  or  persons  approved  in  advance 


UMI 


by  the  Commtssion  or  (2)  Bibb  Sub  or 
another  subsidiary  of  NTC,  provided, 
however,  that  Bibb  Sub  or  such  other 
NTC  subsidiary  acquires  the  Sheet  and 
Towel  Assets  pursuant  to  the  agreement 
between  West  Point  and  NTC  dated 
March  24. 1968.  as  am«ided  and 
restated  on  March  31. 1988  or  any 
amendment  thereof  that  has  the  prior 
approval  of  (he  Commission.  Provided 
further  that  such  prior  Commission 
approval  shall  not  be  required  unless 
the  amendment  provides  for  (1)  the  sale 
of  less  than  all  the  Sheet  and  Towel 
Assets.  (2)  any  additional  conditions  of 
Closing,  (3)  any  additional  financing 
arrangements  between  West  Point  and 
NTC  or  (4)  deletion  or  modification  of 
any  covenant  in  paragraph  11  of  such 
agreement 

(H)  "Commission"  means  the  Federal 
Trade  Commission. 

// 

It  is  ordered  that: 

(A)  If  respondents,  individually  or 
collectively,  acquire  a  majority  (more 
than  50%)  of  the  outstanding  voting 
shares  of  JJP.  Stevens,  respondents  West 
Point  and  Magnolia  shall,  within  nine  (9) 
months  from  the  date  this  Order 
becomes  final,  divest,  absolutely  and  in 
good  faith,  the  Sheet  and  Towel  Assets 
to  an  Eligible  Person.  The  Agreement  to 
Hold  Separate  shall  continue  in  effect 
until  such  time  as  the  Sheet  and  Towel 
Assets,  and  any  additional  assets 
ordered  to  be  divested  pursuant  to  Part 
VII  of  this  Order  ("Part  Vn  AsseU"). 
have  been  divested,  and  respondents 
West  Point  and  Magnolia  shall  comply 
with  all  terms  of  said  agreement  The 
purpose  of  the  divestiture  of  the  Sheet 
and  Towel  Assets  and  the  Part  VII 
Assets  is  to  ensure  their  continuation  as 
ongoing,  viable  assets  and  enterprises 
engaged  in  the  same  business  in  which 
they  are  presently  employed  and  to 
remedy  the  lessening  of  competition 
alleged  in  the  Commission's  complaint 

(B)  If  respondents  collectively  acquire 
less  than  a  majority  (50%  or  less)  of  the 
outstanding  voting  shares  of  ]P. 
Stevens,  respondents  shall  divest  on  the 
New  York  Stock  Exchange  absolutely 
and  in  good  faith  all  their  interest  in 
such  shares  within  six  (6)  months  from 
the  date  this  Order  becomes  final. 
Pending  such  divestiture,  respondents 
shuli  not  directly  or  indirecUy,  (i) 
exercise  dominion  or  control  over,  or 
otherwise  seek  to  influence,  the 
management  direction,  or  supervision  of 
the  business  of  J.P.  Stevens,  (ii)  seek  or 
obtain  representation  on  the  Board  of 
Directors  of  J.P.  Stevens,  (iii)  exercise 
any  voting  rights  attached  to  the  shares, 
(iv)  seek  or  obtain  access  to  any 


confidential  or  proprietary  information 
of  ).P.  Stevens,  or  (v)  take  any  action  or 
omit  to  take  any  action  in  a  manner  that 
would  be  incompatible  with  the  status 
of  West  Point  as  a  passive  investor  in 
J.P.  Stevens. 

/// 

//  is  further  ordered  that,  pending 
divestiture,  respondents  West  Point  and 
Magnolia  shall  not  make  or  permit  any 
deterioration  in  the  value  of  the  Sheet 
and  Towel  Assets  or  any  other  assets 
ordered  to  be  divested  pursuant  to  Part 
vn  herein  which  may  impair  their 
present  capacity  or  marketability 

IV 

It  is  further  ordered  that,  the  Sheet 
and  Towel  Assets  shall  not  be  divested. 
directly  or  indirectly,  to  anyone  who  is 
at  the  time  of  the  divestiture  an  officer, 
director,  employee  or  agent  of,  or  under 
the  control,  direction  or  influence  of 
West  Point  or  anyone  who  is  not  an 
Eligible  Person. 


It  is  further  ordered  that- 

[A)  If  respondents  West  Point  and 
Magnolia  have  not  divested  the  Sheet 
and  Towel  Assets  within  the  nine  month 
period,  respondents  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  divest  the  Sheet  and  Towel 
Assets.  In  the  event  that  the 
Commtssion  brings  an  action  pursuant 
to  section  5(a)(l]  of  the  Federal  Trade 
Commission  Act  15  U.S.C.  45(a)(1),  or 
any  other  statute  enforced  by  the 
Commission,  respondents  shall  consent 
to  the  appointment  of  a  trustee  in  such 
action.  The  appointment  of  a  trustee 
shall  not  preclude  the  Commission  from 
seeking  civil  penalties  and  other  relief 
available  to  it  for  any  failure  by  West 
Point  to  comply  with  Parts  II  through  XII 
of  this  Order. 

(B)  If  a  trustee  is  appointed  by  a  court 
or  the  Commission  pursuant  Part  V(A) 
of  this  Order,  respondents  shall  consent 
to  the  following  terms  and  conditions 
regarding  the  trustee's  duties  and 
responsibilities: 

(1)  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  West 
Point,  which  shall  not  be  unreasonably 
withheld.  The  trustee  shall  be  a  person 
with  experience  and  expertise  in 
acquisitions  and  divestitures. 

(2)  The  trustee  shall  have  the  power 
and  authority  to  divest  the  Sheet  and 
Towel  Assets  that  have  not  tieen 
divested  by  respondents  West  Point  and 
Magnolia  within  the  time  period  for 
divestiture  in  Part  IL  The  trustee  shall 
have  nine  (9)  months  from  the  date  of 
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appointment  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission  and,  if 
the  trustee  is  appointed  by  a  court, 
subject  also  to  the  prior  approval  of  the 
court.  If,  however,  at  the  end  of  the  nine- 
month  period  the  trustee  has  submitted 
a  plan  of  divestiture  or  believes  that 
divestiture  can  be  achieved  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission  or 
by  the  court  for  a  court-appointed 
trustee;  Provided,  however,  that  the 
Commission,  or  the  court  for  a  court- 
appointed  trustee,  may  only  extend  the 
divestiture  period  two  (2)  times. 

(3)  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  of  Magnolia,  West 
Point.  J.P.  Stevens,  and  the  Sheet  and 
Towel  Assets.  Respondents  West  Point 
and  Magnolia  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  reasonably  request  and 
shall  cooperate  with  the  trustee. 
Respondents  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture. 

(4)  The  power  and  authority  of  the 
trustee  to  divest  shall  be  at  the  most 
favorable  price  and  terms  available,  but 
at  no  minimum  price,  consistent  with  the 
Order's  absolute  and  unconditional 
obligation  to  divest  and  the  purposes  of 
the  divestiture  as  stated  in  Part  II. 

(5)  The  trustee  shall  serve  at  the  cost 
and  expense  of  respondents  West  Point 
and  Magnolia  on  such  reasonable  and 
customary  terms  and  conditions  as  the 
Commission  or  a  court  may  set, 
including  the  employment  of 
accountants,  attorneys  or  other  persons 
reasonably  necessary  to  carry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  account  for  all  monies 
derived  from  the  sale  and  all  expenses 
incurred.  After  approval  by  the 
Commission  or  the  court  of  the  account 
of  the  trustee,  including  fees  for  his  or 
her  services,  all  remaining  monies  shall 
be  paid  to  Magnolia  and  the  trustee's 
power  shall  be  terminated.  The  trustee's 
compensation  shall  based  passed  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  Sheet  and  Towel  Assets. 

(6)  Within  sixty  (60)  days  after 
appointment  of  the  trustee  and  subject 
to  the  approval  of  the  Commission  and, 
if  the  trustee  was  appointed  by  a  court, 
subject  also  to  the  prior  approval  of  the 
court,  respondents  West  Point  and 
Magnolia  shall  execute  a  trust 
agreement  that  transfers  to  the  trustee 
all  rights  and  powers  necessary  to 
permit  the  trustee  to  effect  the 
divestiture. 


(7)  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed. 

(8)  The  trustee  shall  report  in  writing 
to  respondents  and  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

VI 

It  is  further  ordered  that,  in  the  event 
that  the  Magnolia  partnership  agreement 
requires  NTC  to  consent  to  any  action  in 
order  to  enable  West  Point  to  comply 
with  its  obligations  under  this  Order. 
NTC  shall  consent  to  such  action. 

VII 

It  is  further  ordered  that,  within 
ninety  (90)  days  after  this  Order 
becomes  final,  the  Commission  may 
order  West  Point,  pursuant  to  the  terms 
of  this  Order 

(A)  (1)  To  divest  such  additional 
assets,  as  the  Commission  determines 
will  ensure  the  divestiture  of  the  Sheet 
and  Towel  Assets  as  ongoing,  viable 
enterprises,  engaged  in  the  businesses  in 
which  these  Sheet  and  Towel  Assets  are 
presently  employed.  Such  additional  J.P. 
Stevens  assets  may  include  textile 
machinery,  finishing  equipment,  cutting 
and  sewing  equipment  and  product 
names,  designer  names,  trademarks  and 
licenses  therefor,  and 

(2)  To  sell  yam  needed  to  balance  the 
production  from  the  Sheet  and  Towel 
Assets;  to  provide  on  a  commission 
basis  finishing  and  cut  and  sew  services 
to  the  extent  that  the  Commission 
determines  the  facilities  included  in  the 
Sheet  and  Towel  Assets  are  insufficient 
for  that  purpose;  and  to  continue  the 
availability  of  J.P.  Stevens'  computer 
programs.  All  such  sales  shall  be  made 
and  all  such  services  shall  be  provided 
for  such  term,  not  to  exceed  one  (1)  year 
after  this  divestiture  is  complete,  as  the 
Commission  may  see  fit;  Provided  that  if 
NTC  or  its  subsidiary  has  purchased  the 
Sheet  and  Towel  Assets,  no  divestiture 
of  additional  assets  or  provision  of 
services  pursuant  to  Parts  VII  (A)(1)  or 
VII  (A)(2)  will  be  required  without  the 
agreement  of  NTC. 

(B)  (1)  To  divest  the  J.P.  Stevens 
Hanna-Pickett  sheeting  mill  in  the 
Rockingham.  North  Carolina,  and,  if  the 
Commission  determines  it  necessary  to 
make  the  Hanna-Pickett  sheeting  mill  a 
viable  and  salable  economic  unit,  the 
J.P.  Stevens  Abbeville  yam  plant  in 
Abbeville.  South  Carolina;  and 

(2)  To  divest  any  one  (1).  two  (2)  or 
three  (3)  of  the  following  trademarks 
and  designer  licenses: 

(i)  Carlin  trademark, 

(ii)  The  Ralph  Lauren  license. 


(iii)  The  Gloria  Vanderbilt  license, 
(iv)  The  Eillene  West  license, 
(v)  The  Perry  Ellis  license,  and 
(vi)  The  Collier-Campbell  license. 

Provided,  however,  that  the  commercial 
value  of  trademarks  and  licenses 
ordered  to  be  divested  pursuant  to  this 
Part  VII  (B)  plus  the  commercial  value  or 
product  names,  designer  names, 
trademarks  and  licenses  therefor 
ordered  to  be  divested  under  Part  VII 
(A)  shall  not  exceed  the  combined 
commercial  value  of  the  three  most 
valuable  trademarks  and  licenses  listed 
in  Part  VII  (B);  for  purposes  of  this 
provision,  relative  "commercial  value" 
shall  be  based  on  the  sales  of  sheet  and 
towel  products  under  each  trademark, 
product  name  or  designer  license  during 
the  fiscal  year  preceding  the  date  on 
which  this  Order  becomes  final. 

Divestitures  under  Part  VII  shall  be 
made  within  nine  (9)  months  of  the 
Commission's  determination  that  such 
divestiture  is  necessary  and  shall  be 
made  only  to  an  acquirer  or  acquirers, 
and  only  in  the  manner,  that  shall 
receive  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestiture  of  the  Hanna-Pickett  sheeting 
mill,  and  if  so  ordered,  the  Abbeville 
yam  plant,  is  to  ensure  the  continuation 
of  the  Hanna-Pickett  sheeting  mill  as  an 
ongoing,  viable  enterprise  engaged  in 
the  same  business  in  which  it  is 
presently  employed  and  to  remedy  the 
lessening  of  competition  resulting  from 
the  Acquisition  as  alleged  in  the 
Commission's  complaint.  The  purpose  of 
the  divestiture  of  product  names, 
designer  names,  trademarks  and 
licenses  therefor  is  to  remedy  the 
lessening  of  competition  resulting  from 
the  Acquisition  as  alleged  in  the 
Commission's  complaint. 

If  the  Part  Vll  (B)  assets  have  not  been 
divested  within  the  nine-month  period, 
respondents  West  Point  and  Magnolia 
shall  consent  to  the  appointment  of  a 
trustee  pursuant  to  the  provisions 
contained  in  Part  V.  The  trustee  shall 
have  all  of  the  powers  and  duties  and 
shall  act  in  all  respects  in  accordance 
with  the  terms  and  conditions  contained 
in  Part  V. 

VIII 

It  is  further  ordered  that  any  assets 
ordered  to  be  divested  pursuant  to  Part 
VII  shall  not  be  divested,  directly  or 
indirectly,  to  anyone  who  is  at  the  time 
of  the  divestiture  an  officer,  director, 
employee  or  agent  of.  or  under  the 
control,  direction  or  infiuence  of  West 
Point  or  anyone  who  is  not  an  Eligible 
Person. 
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IX 

It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final.  West  Point  shall  cease 
and  desist  from  acquiring,  without  the 
prior  approval  of  the  Commission, 
directly  or  indirectly,  through 
subsidiaries  or  otherwise,  the  whole  or 
any  part  of  the  stock,  share  capital, 
assets,  any  interest  in  or  any  interest  of, 
any  concern,  corporate  or  non- 
corporate, engaged  in  the  United  States 
in  the  business  of  manufacturing  terry 
cloth,  terry  towels,  sheets  or 
pillowcases;  Provided,  however,  that 
these  prohibitions  shall  not  relate  (i)  to 
the  construction  of  new  facilities,  (ii)  to 
the  acquisition  of  assets  outside  of  the 
United  States,  (iii)  to  the  acquisition  of 
any  interest  in,  or  the  whole  or  part  of 
the  stock  or  share  capital  of,  any 
company  engaged  in  the  manufacture, 
distribution  or  sale  of  sheets  or  towels 
outside  of  the  United  States  if  such 
company  has  annual  sales  in  the  United 
States  of  less  than  one  percent  of  the 
then  current  respective  total  United 
States  annual  sales  of  sheets  or  towels, 
or  (iv)  to  the  acquisition  of  used  assets 
that  West  Point  intends  to  relocate  to 
existing  or  new  facilities  for  use  in 
production  of  sheets  and  towels  if  such 
used  assets  have  production  capacity  of 
less  than  one  percent  of  the  United 
States'  then  current  respective  capacity 
for  the  production  of  sheets  or  towels. 
Beginning  one  (1)  year  from  the  date  this 
Order  becomes  final  and  annually 
thereafter  for  nine  (9)  more  years.  West 
Point  shall  file  with  the  Commission 
verified  written  reports  of  its 
compliance  with  this  part. 


//  is  further  ordered  that,  within  sixty 
(60)  days  from  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  it  has  fully  complied 
with  Parts  II  and  VII  of  this  Order, 
respondents  West  Point  and  Magnolia 
shall  file  reiports  in  writing  to  the 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  they  intend 
to  comply,  are  complying  or  have 
complied  therewith. 

All  such  reports  shall  include,  in 
addition  to  such  other  information  and 
documentation  as  may  hereafter  be 
requested,  (a)  a  specification  of  the 
steps  taken  by  such  respondents  to 
make  public  their  desire  to  divest  the 
Sheet  and  Towel  Assets  and  the  Part  VII 
(B)  Assets,  (b)  a  list  of  all  persons  or 
organizations  contacted  about  the  Sheet 
and  Towel  Assets  and  the  Part  VII  (B) 
assets,  (c)  a  summary  of  all  discussions 
and  negotiations  together  with  the 
identity  and  address  of  all  interested 


persons  or  organizations,  and  (d)  copies 
of  all  reports,  intemo!  memoranda, 
offers,  counteroffers,  communications 
and  correspondence  concerning  such 
divestiture. 

XI 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Agreement,  subject 
to  any  legally  recognized  privilege,  and 
upon  written  request  with  reasonable 
notice  to  West  Point  made  to  its 
principal  office.  West  Point  shall  permit 
any  duly  authorized  representative  or 
representatives  of  the  Commission: 

(9)  Access  during  the  office  hours  of 
West  Point  and  J.P.  Stevens,  in  the 
presence  of  counsel,  to  inspect  and  copy 
all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  West 
Point  or  J.P.  Stevens  relating  to 
compliance  with  this  Order; 

(10)  Upon  five  (5)  days'  notice  to  West 
Point  and  without  restraint  or 
interference  from  them,  to  interview 
officers  or  employees  of  West  Point  or 
J.P.  Stevens,  who  may  have  counsel 
present,  regarding  any  such  matters. 

Any  information  or  documents 
furnished  to  or  obtained  by  the 
Commission  from  West  Point  or  J.P. 
Stevens  shall  be  accorded  such 
confidential  treatment  as  is  available 
pursuant  to  sections  6(f)  and  21  of  the 
Federal  Trade  Commission  Act,  as 
amended. 

XII 

It  is  further  ordered  that  respondents 
West  Point  and  Magnolia  shall  notify 
the  Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
organization  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  that 
may  affect  compliance  obligations 
arising  out  of  this  Order. 

Concurring  Statement  of  Commissioner 
Strenio,  in  Which  Commissioner 
Azcuenaga  Joins,  in  West  Point- 
Pepperell/J.P.  Stevens 

My  preference  in  this  matter  was  to  seek  a 
preliminary  injunction  (pending  an 
administrative  proceeding  at  the  FTC)  in 
order  to  secure  stronger  safeguards  for 
consumers.  However,  lacking  the  support  of  a 
Commission  majority  for  that  approach.  I 
have  voted  to  accept  tentatively  the  proposed 
consent. 

This  vote  was  cast  in  recognition  of  two 
facts.  First,  the  proposed  consent  offers  more 
relief  than  would  be  obtained  in  its  absence. 
Second,  the  proposed  consent  appears  to 
contain  relief  that  is  far  from  trivial. 


I  will  examine  closely  any 
submissions  received  by  the  agency 
during  the  public  comment  period  before 
deciding  what,  if  any,  further  action  to 
take. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
provisionally  accepted  an  agreement 
containing  a  proposed  consent  order 
with  Magnolia  Partners,  LP. 
( "Magnolia"),  West  Point-Pepperell,  Inc. 
("West  Point"),  and  The  NTC  Group, 
inc.  ("NTC"),  collectively  referred  to  as 
"respondents." 

On  July  29, 1988,  the  Commission 
entered  into  an  agreement  containing 
the  proposed  consent  order  with 
Magnolia,  West  Point,  and  NTC  in 
settlement  of  a  proposed  complaint 
challenging  the  acquisition  of  the  voting 
securities  of  J.P.  Stevens,  Inc.  ("J.P. 
Stevens")  by  Magnolia.  Magnolia  is  a 
limited  partnership  controlled  by  West 
Point,  with  a  subsidiary  of  NTC  as  a 
limited  partner.  The  proposed  complaint 
states  that  the  Commission  has  reason 
to  believe  that,  in  the  absence  of  an 
adequate  divestiture  of  certain  J.P. 
Stevens  assets  to  NTC,  the  acquisition 
of  J.P.  Stevens  voting  securities  by 
Magnolia  (the  "Acquisition")  would 
violate  Section  7  of  the  Clayton  Act  and 
Section  5  of  the  Federal  Trade 
Commission  Act,  The  proposed 
complaint  specifically  alleges  that  the 
Acquisition  may  substantially  lessen 
competition  in  the  manufacture, 
distribution,  and  sale  of  towels,  and  in 
the  manufacture,  distribution,  and  sale 
of  sheets. 

To  remedy  the  alleged  anticompetitive 
results  of  the  Acquisition,  the 
agreement's  proposed  consent  order 
would  (among  other  things)  require 
Magnolia  to  sell  ("divest")  certain  of  J.P. 
Stevens'  towel-making  and  sheet- 
making  assets,  including:  (a)  J.P. 
Stevens'  Roanoke  Plants  Nos.  1  and  2, 
Patterson  Plant,  Rosemary  Plant  and 
Delta  Finishing  Plant  No.  4,  all  of  which 
are  towel-making  facilities  located  in 
Roanoke  Rapids,  North  Carolina;  (b)  J.P. 
Stevens'  Whitehorse  Plants  Nos.  1  and  2. 
which  are  sheeting-manufacturing 
facilities  located  in  Greenville,  South 
Carolina;  and  (c)  the  Brookneal 
Finishing  and  Cut  and  Sew  Plant  located 
in  Brookneal,  Virginia.  As  described  in 
greater  detail  below,  the  Commission 
may  require  West  Point  to  add  certain 
additional  assets  to  the  divestiture 
package. 

The  Commission  has  placed  the 
proposed  complaint  and  the 
provisionally  accepted  consent  order  on 
the  public  record  for  sixty  (60)  days  so 
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that  interested  parties  may  comment  on 
it.  The  Commission  is  particularly 
interested  in  the  opinions  of  the  public 
on  the  appropriateness  of  divesting  the 
additonal  assets  described  in  Part  VII  of 
this  agreement.  Comments  received 
during  this  period  will  become  part  of 
the  public  record,  unless  commenters 
request  confidential  treatment. 
Commenters  desiring  confidential 
treatment  must  do  so  by  printing 
"Confidential  Treatment  Requested" 
across  the  top  of  the  fu-st  page  of  their 
comments.  After  the  end  of  the  sixty  day 
comment  period,  the  Commission  will 
review  the  proposed  complaint  and 
consent  order  and  the  comments 
received  thereon,  and  will  decide 
whether  it  should  withdraw  from  the 
consent  agreement  or  make  final  the 
agreement's  proposed  consent  order. 

If  the  Commission  withdraws  from  the 
agreement,  it  may:  (1)  Determine  that  no 
relief  is  required;  (2)  attempt  to 
negotiate  with  respondents  and  make 
necessary  modifications  in  the  proposed 
consent  order;  or  (3)  initiate  litigation  to 
compel  West  Point  to  divest  certain 
assets  or  seek  any  other  relief  consistent 
with  section  7b  of  the  Clayton  Act  or 
section  5  of  the  Federal  Trade 
Commission  Act. 

In  additon  to  provisional  acceptance 
of  the  proposed  consent  order,  the 
Commission  has  entered  into  an 
"Agreement  to  Hold  Separate"  with 
respondents.  This  agreement  will 
maintain  the  separate  identity  and 
individual  viability  of  J.P.  Stevens  during 
the  public  comment  period.  The 
proposed  consent  order  expressly  makes 
the  Agreement  to  Hold  Separate  a  part 
of  the  consent  order. 

If,  at  the  end  of  the  comment  period, 
the  Commission  believes  further 
enforcement  action  is  warranted  and 
withdraws  from  the  proposed  consent 
agreement,  the  Commission  may  seek 
any  relief  it  deems  appropriate, 
including  a  federal  court  order  under 
section  13(b)  of  the  Federal  Trade 
Commission  Act.  In  such  a  court  action, 
the  Commission  may  request  (among 
other  things)  an  extension  of  the  "Hold 
Separate"  provisions  in  order  to  prevent 
any  commingling  of  J.P.  Stevens' 
businesses  or  assets  with  West  Point's 
until  a  final  adjudication  on  the  merits 
of  any  administrative  action  the 
Commission  may  initiate. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  proposed 
complaint,  consent  order,  or  Agreement 
to  Hold  Separate,  or  to  modify  in  any 
way  their  terms. 


The  Proposed  Consent  Order 

Parti 

The  introductory  paragraph  of  the 
proposed  consent  order  defines  the 
terms  used  in  the  order.'  Subpart  (f) 
describes  the  J.P.  Stevens  "Sheet  and 
Towel  Assets,"  and  Subpart  (G)  defines 
an  "Eligible  Person"  to  which  the  Sheet 
and  Towel  Assets  may  be  divested.  The 
term  "Eligible  Person"  includes  NTC 
and  its  subsidiaries,  so  long  as  they 
acquire  the  Sheet  and  Towel  Assets 
pursuant  to  a  specified  agreement 
betweeen  West  Point  and  NTC. 

Part  II 

Part  11  of  the  proposed  consent  order 
provides  that  if  respondents  acquire  a 
majority  of  J.P.  Stevens'  outstanding 
voting  shares,  they  must,  within  nine 
months,  fully  divest  the  Sheet  and 
Towel  Assets  to  an  Eligible  Person. 
Should  respondents  not  acquire  a 
majority  of  Stevens'  voting  shares, 
Subpart  (B)  requires  respondents  to  be 
passive  investors  in  Stevens,  and  to 
divest  themselves  of  all  Stevens  shares 
within  six  months  from  the  date  the 
order  becomes  final. 

Part  III 

Part  III  of  the  proposed  consent  order 
prohibits  West  Point  and  Magnolia  from 
causing  or  permitting  deterioration  of 
the  value  of  the  Sheet  and  Towel  Assets 
or  any  other  assets  which  may  be 
ordered  to  be  divested. 

Parts  IV,  VIII 

Parts  rv  and  VIII  of  the  proposed 
consent  order  prohibit  the  divestiture  of 
the  Sheet  and  Towel  Assets,  or  other 
assets  ordered  to  be  divested  pursuant 
to  Part  VII,  to  anyone  under  the  control, 
direction,  or  influence  of  West  Point  or 
anyone  who  is  not  an  Eligible  Person. 

Part  V 

Part  V  of  the  proposed  consent  order 
provides  that,  if  the  Sheet  and  Towel 
Assets  have  not  been  divested  within 
nine  months,  respondents  will  consent 
to  the  appointment  by  the  Commission 
of  a  trustee  to  divest  the  assets.  The 
responsibilities  of  the  trustee  are  also 
specified  in  detail. 

Part  VI 

Part  VI  of  the  proposed  consent  order 
requires  NTC  to  consent,  whenever  such 
consent  is  necessary,  to  any  action 
enabling  West  Point  to  comply  with  its 
obligations  under  the  Order. 


'  The  proposed  complaint  also  conlains  several 
definitions  of  terms. 


Part  VII 

Part  VII  of  the  proposed  consent  order 
provides  that,  within  90  days  after  the 
Order  becomes  final,  the  Commission 
may  order  West  Point  to  divest  certain 
assets  in  addition  to  the  Sheet  and 
Towel  Assets.  Specifically,  Subpart  (A) 
of  Part  VH  provides,  in  order  to  assure 
the  viability  of  the  Sheet  and  Towel 
Assets,  that  the  Commission  may 
require  West  Point  to  divest  additional 
Stevens  assets,  including  textile 
machinery,  finishing  equipment,  cutting 
and  sewing  equipment  and  product 
names,  designer  names,  trademarks  and 
licenses  therefor.  In  addition.  West  Point 
may  be  required  to  (a)  sell  yam  needed 
to  balance  production  from  the  Sheet 
and  Towel  Assets;  (b)  provide  finishing 
and  cutting  and  sewing  services  on  a 
commission  basis:  and  (c)  continue  the 
availability  of  J.P.  Stevens'  computer 
programs  for  a  period  not  to  exceed  one 
year.  Pursuant  to  Subpart  (B)(1),  the 
Commission  also  may  require  the 
divestiture  of  J.P.  Stevens'  Hanna- 
Pickett  sheeting  mill  in  Rockingham. 
North  Carolina,  and  its  Abbeville  yam 
plant  in  Abbeville,  South  Carolina. 
Subpart  (B)(2)  provides  that  the 
Commission  may  also  require  West 
Point  to  divest  up  to  three  trademarks 
and  designer  licenses  from  those  listed 
in  that  subpart. 

Part  IX 

Paragraph  IX  of  the  proposed  consent 
order  would  require,  with  certain 
exceptions,  prior  Commission  approval 
for  ten  years  of  any  acquisition  by  West 
Point  of  any  interest  (above  a  specified 
minimum  threshold)  in  any  business 
engaged  in  the  United  States  in  the 
manufacture  of  terry  cloth,  terry  towels, 
sheets  or  pillowcases. 

PartX 

Paragraph  X  of  the  proposed  consent 
order  requires  West  Point  and  Magnolia 
to  make  compliance  reports  every  sixty 
days  until  all  divestitutes  required  by 
the  Order  and  Commission  are 
completed. 

Part  XI 

Part  XI  of  the  proposed  consent  order 
would  permit  access  by  Commission 
representatives  to  records  and 
documents  of  West  Point  and  J.P. 
Stevens  to  assure  compliance  with  the 
proposed  order. 

Part  XII 

Part  XII  would  require  West  Point  and 
Magnolia  to  give  the  Commission  30 
days'  notice  of  any  change  in  their 
organization  that  may  affect  their 
compliance  obligations  under  the  order. 
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The  Agreement  to  Hold  Separate 

The  Agreement  to  Hold  Separate,  as 
amended,  provides  generally  that  West 
Point  and  Magnolia  will  hold  separate 
those  ].P.  Stevens  assets  and  businesses 
ordered  to  be  divested  (except  such 
portion  as  is  transferred  to  NTC  or  its 
subsidiary)  for  a  period  of  210  days 
following  the  purchase  of  J.P.  Stevens' 
stock,  or  three  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  consent  agreement,  whichever 
comes  sooner. 

Pursuant  to  the  hold  separate 
agreement,  neither  West  Point  nor 
Magnolia  may  exercise  direction  or 
control  over,  or  influence  directly  or 
indirectly  the  operations  of  J.P.  Stevens 
during  the  pendency  of  the  consent 
order  and  the  hold  separate  agreement, 
with  nine  specific  exceptions  listed  in 
the  hold  separate  agreement.  Further, 
the  hold  separate  agreement  specifically 
permits  West  Point  and  Magnolia  to 
divest  all  or  parts  of  J.P.  Stevens' 
aircraft  maintenance,  residential 
carpets,  automotive  carpets  and  fabrics, 
apparel  fabrics,  and  industrial  fabrics 
businesses,  subject  to  applicable  laws, 
including  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act. 
Benjamin  I.  Bennan. 
Acting  Secretary. 
|FR  Doc.  88-18237  Filed  8-11-88:  8:45  am) 
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DEPARTMENT  OF  HOUSING  URBAN 
DEVELOPMENT 

Office  of  the  Assistant  Secretary  of 
Community  Planning  and 
Development 

24  CFR  Part  570 

[Doclcet  No.  R-88-1374;  FR-2381 1 

Urban  Development  Action  Grant 
(UDAG);  Applications  from  Consortia 
of  Small  Cities 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  rule  proposes  to  permit 
consortia  of  geographically  proximate 
cities  of  less  than  50,000  to  apply  for 
grants  on  behalf  of  a  member  city  that  is 
otherwise  eligible  for  assistance  but 
unable  to  handle  independently  the 
administrative  or  financial  burden  of  a 
desired  project. 

DATES:  Comments  Due:  October  11, 
1988. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  to  the  Rules 


Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  Newman,  Director,  Office  of 
Urban  Development  Action  Grants, 
Room  7262,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410.  (202)  755- 
6290.  (This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 

Housing  and  Urban  Rural  Recovery  Act 
of  1983.  Jhib.  L.  98-181,  amended  section 
119(i)  of  the  Housing  and  Community 
Development  Act  of  1974,  42  U.S.C.  5318. 
to  permit  geographically  proximate 
cities  of  less  than  50,000  population  to 
form  consortia  to  apply  for  grants  on 
behalf  of  a  member  city  that  is 
otherwise  eligible  for  assistance.  Under 
the  revised  statute,  a  consortia  may 
include  county  governments  that  are  not 
urban  counties,  and  grants  awarded  to 
the  consortia  shall  be  administered  in 
compliance  with  eligibility  requirements 
applicable  to  individual  cities. 

This  statutory  change  was  made  to 
address  a  concern  that  geographically 
proximate  smaller  communities  may 
face  common  economic  development 
problems  which  are  beyond  the 
administrative  or  financial  capacity  of 
any  one  of  the  communities  to  address 
independently.  The  revised  statute 
allows  such  communities  to  apply 
jointly  for  UDAG  assistance  on  behalf  of 
an  eligible  distressed  city  and  thereby 
provide  the  management  framework 
necessary  to  carry  out  the  project.  The 
involved  communities  may  include  a 
non-urban  county,  or  UDAG  eligible  or 
ineligible  communities,  but  must  include 
at  least  one  eligible  small  city. 

The  proposed  rule  would  implement 
the  statutory  change  by  setting  forth 
departmental  policies  and  procedures 
governing  applications  for.  and  the 
awarding  of  grants  to.  consortia  of 
communities. 

Findings 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102{2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  Rules  Docket  Clerk  at  the 
above  address. 


This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  issued  by 
the  President  on  February  17, 1981. 
Analysis  of  the  proposed  rule  indicates 
that  it  does  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601),  the  Undersigned  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  number  of  applications 
expected  would  not  be  substantial.  The 
funding  for  the  UDAG  program  has  been 
reduced  in  recent  years,  and  only  one- 
fourth  of  the  funding  is  allocated  to 
small  cities.  Applications  submitted 
because  of  the  consortia  arrangement 
will  have  to  compete  with  individual 
small  cities  applications  and  the 
Department  does  not  anticipate  that 
there  will  be  very  many  for 
consideration. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511), 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB). 

This  rule  is  listed  as  item  number  1026 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  October  26, 
1987  (52  FR  40358)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalogue  of  Federal  Domestic 
Assistance  number  is  14.221 — Urban 
Development  Action  Grants. 

List  of  Subjects  in  24  CFR  Part  570 

Community  development  block  grants. 
Grant  programs:  Housing  and 
community  development.  Loan 
programs:  Housing  and  community 
development.  Low  and  moderate  income 
housing.  New  communities.  Pockets  of 
poverty.  Small  cities. 

Accordingly,  the  Department  proposes 
to  amend  24  CFR  Part  570  as  follows: 

PART  570— {AMENDED] 

1.  The  authority  citation  for  Part  570  is 
revised  to  read  as  follows: 
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Authority:  Title  I.  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5;i01-5320);  sec.  7(d),  Department  of  HUD  Act. 
(42  U.S.C.  3535(d)). 

2.  A  new  §  570.467  is  added  to  read  as 
follows: 

§  570.467    Specific  provisions  for 
consortia  of  small  cities  applying  for  UDAG 
funds. 

(a)  General.  Beginning  with  the  July, 
1988  funding  round  (represented  in  the 
table  in  §  570.460(a]  as  the  May  1-31 
application  period,  the  June  1-July  31 
review  period,  and  the  July  31  decision 
date),  geographically  proximate  cities  of 
less  than  50,000  population  may 
combine  to  apply  for  grants  on  behalf  of 
a  member  city  that  is  otherwise  eligible 
for  assistance  under  this  subpart.  Grants 
awarded  to  such  consortia  shall  be 
administered  in  compliance  with 
eligibility  requirements  applicable  to 
individual  cities,  as  set  forth  in  this 
subpart.  For  purposes  of  this  section,  a 
consortium  may  include  county 
governments  that  are  not  urban 
counties.  To  be  eligible,  the  following 
general  requirements  must  be  met: 

(1)  Member  communities  of  a 
consortium  must  be  geographically 
proximate  (i.e.  located  within  normal 
coinmuting  distance  to  the  project)  to 
the  eligible  distressed  city  or  cities  for 
which  the  application  is  being 
submitted,  as  determined  by  the 
appropriate  HUD  field  office  based  on 
data  and  analysis  supplied  by  the 
applicant. 

(2)  The  project  site  must  be  located  in 
an  area  which  is  within  the  jurisdiction 
of  a  member  of  the  consortium; 

(3)  At  least  51%  of  the  jobs  and  taxes 
must  go  to  an  eligible  distressed  city  or 
cities. 

(4)  All  the  jobs  and  taxes  to  be 
generated  by  the  project  will  be  counted 
in  the  calculation  of  project  selection 
points. 

(b)  Additional  requirements.  In 
addition  to  the  general  requirements  set 
forth  in  paragraph  (a)  of  this  section,  the 
following  requirements  must  be  met: 

(1)  The  application  must  include,  in 
addition  to  the  requirements  of 
§  570.458,  an  executed  cooperation 
agreement  signed  by  all  member 
communities  and  designating  the 
member  unit  to  government  whose  chief 
executive  officer  will  be 
administratively  responsible  for  the 
project  and  the  responsible  federal 
official  for  NEPA.  historic  preservation 
and  other  statutory  and  regulatory 
requirements,  as  set  forth  in 
S  570.458(c)(14).  The  cooperation 
agreement  must  also  identify  the 
expected  project  benefits,  i.e.,  jobs, 
taxes  and  repayment  and  how  these 


project  benefits  will  be  allocated  among 
the  member  communities  and  the 
distressed  city  or  cities. 

(2)  The  application  must  include 
certification  as  to  each  member's 
authority  to  enter  into  the  cooperation 
agreement. 

(3)  Each  member  of  the  consortium 
must  meet  all  the  Fair  Housing  and 
Equal  Opportunity  requirements  set 
forth  in  this  subpart. 

(4)  UDAG  repayments  either  must  go 
to  the  eligible  city  or  eligible  cities 
receiving  project  benefits  or  must  be 
used  entirely  for  the  benefit  of  these 
eligible  cities. 

(c)  Other  considerations.  If  the 
benefits  go  to  one  eligible  city,  then  the 
impaction  and  distress  rankings  of  that 
city  will  be  used.  If  more  than  one 
eligible  distressed  city  is  receiving 
benefits,  the  impaction  and  distress 
scores  will  be  recalculated  based  on  the 
combined  characteristics  of  the 
communities  receiving  benefits. 

Date:  February  26. 1988. 
Jack  R.  Stokvis. 

General  Deputy  Assistant  Secretary- for 
Community  Planning  and  Development. 
[FR  Doc.  68-18317  Filed  8-11-88;  8:45  am] 
BILUNG  CODC  4210-2S-M 


Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  1710 

(Docket  No.  R-88-1390;  FR-2503] 

Amendments  Relating  to  Interstate 
Land  Sales  Registration 

agency:  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  Office  of  Lender  Activity 
and  Land  Sales  Registration,  HUD. 
action:  Proposed  rule. 

summary:  The  Department,  under  the 
authority  provided  by  15  U.S.C.  1702(c), 
is  proposing  to  amend  its  regulations  to 
provide  a  regulatory  exemption  from  the 
registration  requirements  of  the 
Interstate  Land  Sales  Full  Disclosure 
Act.  The  proposed  exemption  would 
apply  to  sales  in  subdivisions  (as  that 
term  is  defined  by  the  Act)  of  100  or 
more  lots  that  are  created  by  the 
continual  acquisition  and  disposal  of 
lots  in  geographically  scattered 
locations  which,  unless  extraordinary 
steps  are  taken,  are  offered  under  one 
common  promotional  plan  and  are, 
therefore,  subject  to  registration. 
However,  because  of  the  very  nature  of 
these  types  of  operations  with  a 


constantly  revolving  inventory  of  lots  in 
scattered  and  diverse  parts  of  the 
country,  registration  is  impractical  from 
both  the  registrant's  and  the  registering 
agency's  standpoint. 

The  proposed  exemption  will  allow 
developers  of  these  subdivisions  to 
operate  without  the  necessity  of  taking 
the  steps  necessary  to  avoid  operating 
under  one  common  promotional  plan 
and  maintaining  a  registration. 
Promulgation  of  this  exemption  will  not 
decrease  the  consumer  protections 
provided  by  the  Act  but.  rather,  will 
provide  information  formerly  not  made 
available  to  prospective  purchasers  by 
developers  of  these  types  of 
subdivisions. 

date:  Comment  Due  Dale:  October  11. 
1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  G.  Henderson,  Acting  Director, 
Interstate  Land  Sales  Registration 
Division,  Department  of  Housing  and 
Urban  Development,  Room  6278, 
Washington,  DC  2410.  Telephone  (202) 
755-0502.  (This  is  not  a  toll-free 
number). 

SUPPtfMENTARY  INFORMATION:  A 

segment  of  the  land  sales  industry 
conducts  its  operations  by  continually 
acquiring  and  selling  geographically 
dispersed  multiple-lot  sites.  Individual 
sites  contain  fewer  than  100  lots  but  are 
ineligible  for  the  100-lot  exemption  (24 
CFR  1710.6)  since,  when  two  or  more  of 
the  sites  are  offered  under  a  single 
common  promotional  plan,  the  offering 
exceeds  100  lots  and  is  subject  to 
registration.  Likewise,  these  multiple 
site  offerings  are  ineligible  for  the 
scattered  site  exemption  (24  CFR  1710.8) 
since,  invariably,  one  or  more  of  the 
sites  will  exceed  the  20  lot-per-site 
limitation.  Therefore,  sii.je  these 
multiple  site  subdivisions  are  offered 
and  sold  under  a  single  common 
promotional  plan,  all  such  multiple  site 
offerings  must  either  be  registered  or 
qualify  for  one  of  the  available 
exemptions  from  registration.  Typically, 
these  sites  are  created  from  abandoned 
farms,  undeveloped  parcels  in  remote 
locations  and  similar  vacant  land.  In  an 
overwhelming  majority  of  cases  the 
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developers  of  these  multiple  site 
subdivisions  offer  no  facilities  or 
amenities  but  rather,  sell  the  land  on  an 
"as  is"  basis. 

To  avoid  the  difficulties  of  a 
multiplicity  of  registrations  and  the  near 
impossibility  of  a  single  registration, 
these  developers  must  structure  their 
offerings  so  that  eligibility  for  the  24 
CFR  1710.6  exehiption  is  attainable.  To 
accomplish  this  eligibility,  the  multiple 
sites  are  grouped  so  that  the  total 
number  of  lots  is  fewer  than  100  and  the 
corresponding  promotion  and  sales 
activity  is  limited  to  that  combination  of 
multiple  sites,  totally  isolated  from  any 
other  site  or  any  other  multiple  site 
combination(s)  which  the  developer 
owns  or  acquires  in  the  future.  In  other 
words,  these  developers  must  create  and 
maintain  separate  subdivisions  of  fewer 
than  100  lots  each  and  strictly  adhere  to 
the  principles  of  separability;  i.e.,  no 
common  advertising,  name,  telephone 
number,  address  or  sales  force  and, 
probably  the  most  difficult  of  all,  no 
cross-referrals.  In  order  to  maintain  the 
necessary  separability,  the  only 
acceptable  element  of  commonality  is 
ownership. 

The  proposed  rule  will  provide  relief 
from  the  registration  requirements 
placed  upon  developers  of  these  types  of 
operations  by  creating  the  "Multiple  Site 
Subdivision  Exemption".  This 
exemption  will  permit  developers  of 
these  numerous  sites  to  promote  and  sell 
the  revolving  inventory  of  lots  under  a 
single  common  promotional  plan 
without  registration  by  simply  meeting 
certain  eligibility  requirements  which 
are,  for  the  most  part,  already 
characteristic  of  the  offerings,  and  by 
providing  general  information  about  real 
estate  ownership  along  with  a  minimum 
of  information  about  specific  lots. 

Under  the  proposed  exemption:  The 
land  being  offered  must  be  sold  "as  is" 
and  must  meet  all  local  codes  and 
standards:  and  amenities  or  facilities 
used  in  advertisements  or  other 
promotional  materials  must  be 
completed  and  in  the  condition 
advertised;  each  lot  must  be  accessible 
by  a  road;  any  exceptions  to  title  must 
be  approved  by  the  purchaser  in  writing; 
the  purchaser  must  be  contractually 
provided  a  seven  day  cancellation 
period;  a  warranty  deed  (or  its 
equivalent)  must  be  delivered  within  180 
days  of  the  date  of  sale;  the  purchaser, 
or  spouse,  must  make  an  on-site 
inspection;  payments  must  be  escrowed 
until  a  deed  is  delivered;  and  purchasers 
must  be  provided  a  statement  which 
includes  warnings  about  the  risks  of 
buying  land. 

The  proposed  exemption  would  not  be 
available  to  offerings  where  the 


developer  acquires  lots  in  a  subdivision 
which  was  established  by  another 
developer  for  the  purpose  of  making 
sales.  This  prohibition  would  exist 
whether  the  acquisition  was,  for 
example,  from  an  active  developer, 
residual  inventory  from  a  previous 
developer,  throu^  tax  delinquency 
sales  of  from  individual  lot  owners.  It  is 
felt  that  individual  purchasers  from 
these  "secondary"  developers  need  the 
intended  benefits  of  disclosure  and  the 
protections  of  the  Act,  and  the  offering 
can  be  easily  registered  or  qualify  for 
one  of  the  existing  exemptions. 

Likewise,  the  proposed  exemption 
would  not  be  applicable  to  any 
individual  site  of  100  or  more  lots  nor  to 
an  individual  site  of  fewer  than  100  lots 
where  the  developer  either  owns 
adjacent  land  or  has  an  option,  or  other 
evidence  of  intent,  to  acquire  adjacent 
land  which,  when  taken  cumulatively, 
would  or  could  equal  100  or  more  lots. 

Therefore,  a  developer  who  is 
operating  under  the  proposed  exemption 
and  acquires  a  separate  site  containing 
or  potentially  containing  100  or  more 
lots  as  described  in  either  of  the  two 
preceding  paragraphs,  would 
necessarily  be  required  to  isolate  that 
site  from  any  other  eligible  multiple  site 
common  promotional  plan(s).  The 
ineligible  site  would  then  have  to  be 
registered  or  qualify  for  one  of  the  other 
available  exemptions,  but  the  principles 
of  separability  would  have  to  be  strictly 
applied. 

In  addition,  subsequent  to  the 
effective  date  of  the  proposed 
exemption,  OILSR  will  not  recognize 
artificial  barriers  established  for  the  sole 
purpose  of  segregating  lot  groupings  to 
give  the  appearance  of  qualification  for 
the  100  lot  exemption  described  at  24 
CFR  1710.6.  To  implement  this  policy, 
the  Department  is  proposing  a  closer 
adherance  to  the  Congressional  intent 
by  restricting  eligibility  for  the  24  CFR 
1710.6  exemption  to  the  smaller, 
individual  subdivision  where  the 
developer  owns  fewer  than  100  lots  and 
where  the  developer's  plan  of  operation 
is  not  to  continually  acquire  and  dispose 
of  multiple  sites  in  geographically 
dispersed  locations. 

The  proposed  new  exemption  is  a 
regulatory  exemption  and  could  be 
listed  in  24  CFR  1710.14  but.  because  of 
the  unique  character  of  this  exemption, 
it  is  being  added  as  a  new  J  1710.15, 
Regulatory  Exemption — Multiple  Site 
Subdivision — Determination  Required. 
The  termination  provisions  of  24  CFR 
1710.16  are  included  in  the  new  section 
and  the  anti-fraud  provisions  of  24  CFR 
1710.4  (b]  and  (c)  would  also  apply  to 
this  exemption. 


Also,  a  technical  change  is  proposed 
to  add  the  definition  of  the  term  "Site", 
which  is  currently  included  in  the 
exemption  guidelines,  to  the  deHnitions 
in  S  1710.1  of  the  Regulations. 

A  finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
Regulations  in  24  CFR  Part  50  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk, 
Room  10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington,  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  10, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  signiHcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  expon 
markets. 

The  rule  was  listed  as  item  H-47-86 
(Sequence  Number  924)  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  in  April  25, 1988 
(53  Kk  1^854, 13872)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibihty  Act. 

Under  5  U.S.C.  e05(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  Oiat  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Congress  provided  several  speciHc 
exemptions  from  the  Act,  and  from  the 
registration  requirements  of  the  Act,  for 
identified  small  entities.  In  15  U.S.C. 
1702(c),  Congress  also  directed  the 
Department  to  create,  by  regulation, 
additional  exemptions  for  small  entities 
whose  offerings  are  of  a  small  amount  or 
limited  character.  This  proposed 
exemption  is  being  promulgated 
pursuant  to  that  authority. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.801. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget,  and  assigned 
approval  number  2502-0243. 
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List  of  Subjects  in  24  CFR  Part  1710 

Consumer  protection.  Land  sales, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  Part  1710  is 
proposed  to  be  amended  as  follows: 

PART  1710— LAND  REGISTRATION 

1.  The  authority  citation  for  24  CFR 
Part  1710  would  be  revised  to  read  as 
follows: 

Authority:  Sec.  1419,  Interstate  Land  Sales 
Full  Disclosure  Act,  15  U.S.C.  1718:  sec.  "(d). 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

2.  Section  1710.1  is  proposed  to  be 
amended  by  adding  a  new  term  in 
alphabetical  order  to  read  as  follows: 

§  1710.1    Definitions. 

*  *         *         *         * 

"Site"  means  a  group  of  contiguous 
lots  whether  such  lots  are  actually 
divided  or  proposed  to  be  divided.  Lots 
are  considered  to  be  contiguous  even 
though  contiguity  may  be  interrupted  by 
a  road,  park,  small  body  of  water, 
recreational  facility  or  any  similar 

object. 

*  *        *        *        * 

3.  A  new  §1710.15  is  proposed  to  be 
added  to  read  as  follows: 

§  1 7 1 0. 1 5    Regulatory  Exemption— Multiple 
Site  SulMltvision— Determination  Required. 

(a)  General.  (1)  The  sale  of  lots 
contained  in  multiple  sites  of  fewer  than 
100  lots  each,  offered  pursuant  to  a 
single  common  promotional  plan  is 
exempt  from  the  registration 
requirements. 

(2)  For  purposes  of  this  exemption,  the 
sale  of  lots  in  an  individual  site  that 
exceeds  99  lots  is  not  exempt  from 
registration.  Likewise,  the  sale  of  lots  in 
a  site  containing  fewer  than  100  lots, 
where  the  developer  either  owns 
adjacent  land  or  holds  an  option,  or 
other  evidence  of  intent,  to  acquire 
adjacent  land  which,  when  taken 
cumulatively,  would  or  could  result  in 
one  site  of  100  or  more  lots,  is  not 


exempt  from  registration.  Furthermore, 
the  sale  of  lots  that  are  within  a 
subdivision  established  by  a  separate 
developer  for  the  purpose  of  making  lot 
sales,  are  not  exempt  from  registration 
by  this  provision. 

(b)  Eligibility  Requirements.  The  sale 
of  each  lot  must  meet  the  following 
requirements  to  be  eligible  for  this 
exemption. 

(1)  The  lot  is  sold  "as  is"  with  all 
advertised  improvements  and/or 
amenities  completed  and  in  the 
condition  advertised. 

(2)  The  lot  is  in  conformance  with  all 
local  codes  and  standards. 

(3)  The  lot  is  accessible,  both 
physically  and  legally,  by  a  road 
suitable  for  use  by  automobile. 

(4)  At  the  time  of  closing,  a  title 
insurance  binder  or  title  opinion 
reflecting  the  condition  of  title  must  be 
issued  to  the  purchaser  showing  that, 
subject  only  to  exceptions  which  are 
approved  in  writing  by  the  purchaser  at 
the  time  of  closing,  marketable  title  is 
vested  in  the  seller. 

(5)  Each  contract — 

(i)  Contains  a  non-waivable  provision 
giving  the  purchaser  the  right  to  revoke 
the  contract  until  midnight  of  the 
seventh  calendar  day  following  the  date 
the  purchaser  signed  the  contract.  If  the 
purchaser  is  entitled  to  a  longer 
revocation  period  by  operation  of  state 
or  local  law,  that  period  becomes  the 
Federal  revocation  period  and  the 
contract  must  reflect  the  requirement  of 
the  longer  period: 

(ii)  Obligates  the  developer  to  deliver, 
within  180  days,  a  warranty  deed  (or  its 
equivalent  under  local  law)  for  the  lot 
which  at  the  time  of  delivery  is  free  from 
any  monetary  liens  or  encumbrances; 
and 

(ii)  Contains  a  provision  giving  the 
purchaser  the  right  to  revoke  the 
contract  within  two  years  from  the  date 
of  sale  if  a  "Lot  Information  Statement" 
(see  below)  is  not  delivered  to  the 
purchaser  before  he  or  she  signs  the 
contract. 


(6)  The  purchaser  or  purchaser's 
spouse  makes  a  personal  on-the-lot 
inspection  of  the  lot  to  be  purchased 
before  signing  a  contract. 

(7)  The  purchaser's  payments  are 
deposited  in  an  escrow  account 
independent  of  the  developer  until  a 
deed  is  delivered. 

(8)  Prior  to  the  sale  the  developer 
discloses  in  a  written  statement  to  the 
purchaser  all  liens.  reser\ations,  taxes, 
assessments,  easements  and  restrictions 
applicable  to  the  lot  purchased. 

(9)  Prior  to  the  sale  the  developer 
provides  in  a  written  statement  the 
name,  address  and  telephone  number  of 
the  local  governmental  agency  or 
agencies  from  which  information  on 
permits  or  other  requirements  for  water, 
sewer,  electrical,  heating  fuel  and 
telephone  installations  can  be  obtained. 
The  statement  will  also  contain  the 
name,  address  and  telephone  number  of 
a  company  or  public  utility  which  would 
or  could  provide  the  foregoing  services. 

(10)  The  lot  sale  must  comply  with  the 
anti-fraud  provisions  of  24  CFR  1710.4 
(b)  and  (c)  of  the  sales  practices  and 
standards  in  24  CFR  1715.10  through 
1715.28. 

(11)  A  copy  of  the  "Lot  Information 
Statement"  in  the  form  shown  below, 
typed  or  printed  in  at  leat  10  point  font, 
will  be  furnished  to.  and  acknowledged 
by.  the  purchaser  prior  to  the  signing  of 
any  contract  or  purchase  agreement.  A 
copy  of  the  acknowledgement  will  be 
maintained  by  the  developer  for  three 
years  and  will  be  made  available  to 
OILSR  upon  request.  The  Statement  will 
contain  the  information  required  by 
paragraphs  (b)(9)  and  (b)(10)  of  this 
section  as  well  as  all  other  information 
required  by  the  form.  If  the  Statement  is 
not  delivered  as  required,  the  purchase 
contract  may  be  revoked  and  a  full 
refund  paid,  at  the  option  of  the 
purchaser,  within  two  years  of  the 
signing  date,  and  the  purchase  contract 
will  clearly  provide  this  right. 
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LOT  INFOftHATION  STATEMENT 
IMPORTANT;   READ  CAREFULLY  BEFORE  SIGNING  ANYTHING 


The  developer  has  obtained  a  regulatory  exemption  from  registration  under  the 
Interstate  Land  Sales  Full  Disclosure  Act.  One  requirement  oi   that  exemption  is  that 
you  must  receive  this  Statement  prior  to  the  time  you  sign  an  agreement  (contract)  to 
purchase  a  lot. 

RIGHT  TO  CANCEL!  Your  contract  gives  you  the  right  to  cancel  your  contract  and 
receive  a  full  refund  for  seven  days  following  the  date  you  sign  your  contract. 
(Enter  the  longer  period  if  required  by  state  or  local  law.) 

RISK  OF   BUYING  LAND;   There  are  certain  risks  in  purchasing  real  estate  that  you 
should  be  aware  of.  The  following  are  some  of  these  risks: 

The  future  value  of  land  is  uncertain  and  dependent  upon  many  factors.  Q£l  NOT 
expect  all  land  to  automatically  increase  in  value. 

Any  value  which  your  lot  nay  have  will  be  affected  if  roads,  utilities  and/or 
amenities  cannot  be  completed  or  maintained. 

Any  development  will  likely  have  some  impact  on  the  surrounding  environment. 
Development  which  adversely  affects  the  environment  may  cause  governmental  agencies  to 
impose  restriction  on  the  use  of  the  land. 

In  the  purchase  of  real  estate,  many  technical  requirements  must  be  met  to  assure 
that  you  receive  proper  title  and  that  you  will  be  able  to  use  the  land  for  its 
intended  purpose.  Since  this  purchase  involves  a  major  expenditure  of  money,  it  is 
recommended  that  you  seek  professional  advice  before  you  obligate  yourself. 

If  adequate  provisions  have  not  been  made  for  maintenance  of  the  roads  or  if  the 
land  is  not  served  by  publicly  maintained  roads,  you  may  have  to  maintain  the  roads  at 
your  expense. 

If  the  land  is  not  served  by  a  central  sewage  system  and/or  water  system,  the 
purchaser  should  contact  the  local  authorities  to  determine  whether  a  permit  will  be 
given  for  an  on-site  sewage  disposal  system  and/or  well  and  whether  there  is  an 
adequate  supply  of  water.  The  purchaser  should  also  become  familiar  with  the 
requirements  for,  and  the  cost  of,  obtaining  electrical  service  to  the  lot. 


DEVELOPER  INFORMATION; 
Developer's  Name 

Address 


Telephone  Number: 


UMI 


LOT  INFORMATION: 
Lot  Location: 


(Enter  a  statement  disclosing  all  liens,  reservations,  taxes,  assessments,  easements 
and  restrictions  applicable  to  the  lot.  A  copy  o-f  the  restrictions  may  be  attached  in 
lieu  of  recitation.) 


Listed  below  are  contact  points  for  determining  permit  requirements,  if  any,  and 
approximate  costs  and  availability  for  the  listed  services: 


NAME.  ADDRESS  AND  TELEPHONE  NUMBER  OF: 


GOVERNMENTAL  AGENCY 


WATER. 


SEWER. 


ELECTRICITY. 


COMPANY  OR  PUBLIC  UTILITY 


If  misrepresentations  are  made  in  the  sale  of  this  lot  to  you,  you  may  have 
rights  under  the  Interstate  Land  Sales  Full  Disclosure  Act.   If  you  have  evidence  of 
any  scheme,  artifice  or  device  used  to  defraud  you,  you  may  wish  to  contact: 

Interstate  Land  Sales  Registration  Division 
HUD  Building  -  Room  6278 
451  Seventh  Street,  S.W. 
Washington,  D.C.  20410 


RECEIPT  FOR  LOT  INFORMATION  STATE^E^IT 


Received  by:   _ 
Street  Address: 
City:   


State: 


Date: 


Zip: 


Name  of  Salesperson: 


(Print  or  Type) 


(Signature) 
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(c)      Request    for   Multiple  Site  Subdivision   Exemption.       (I)      The  developer   must 
■file  a  request   -for   the  Multiple  Site  Subdivision   Exemption   in   the  -following   -format. 
The  request  must  be  accompanied  by  a  -filing   -fee  o^   $500  and   a  sample  Lot    In-formation 
Statement 


REQUEST   FOR  MULTIPLE   SITE   EXEMPTION 


Developer; 

Name 
Address 


Telephone  No. : 


Agent: 


Name         : 
Address      : 

Telephone  No. t 


<In5ert  a  description  o-f  the  type  o-f  lots  to  be  sold,  the  state  and  counties  where 
intended  sales  will  take  place  and  a  general  description  o-f  the  developer's  method  o-f 
operation.) 

I  a-ffirm  that  I  am,  or  will  be,  the  developer  cf   the  property  and/or  method  oi   opera- 
tion described  above. 

I  a-ffirm  that  the  lots  in  said  property  will  be  sold  in  compliance  with  all  oi    the 
requirem.ents  o-f  24  CFR  1710.15. 

I  further  affirm  that  the  statements  contained  in  all  documents  submitted  with  this 
request  for  an  Exemption  Order  are   true  and  ccmplete. 


UMI 


Date  : 
Signature: 
Title    : 


yAPNING:   18  U.S.C.  1001  Provides,  among  other  things,  that  whoever 
knowingly  and  willingly  makes  or  uses  a  document  or  writing  containing  any 
false,  fictitious,  or  fraudulent  statement  or  entry,  in  any  matter  within 
the  jurisdiction  of  any  department  or  agency  of  the  United  States,  shall  be 
fined  not  more  than  *10,000  or  imprisoned  for  not  more  than  5  years  or 
both. 


BtLUNG  CODE  4210-27-C 
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(2)  This  exemption  will  become 
effective  upon  issuance  of  an  Exemption 
Order  by  the  Secretary. 

(d)  Annual  Report.  (1)  By  January  31 
of  each  year  the  developer  will  send  a 
report  to  the  Secretary  listing  each  site 
and  its  location  available  for  sale 
pursuant  to  the  exemption  during  the 
preceding  year  and  indicate  the  number 
of  lot  sales  made  in  each  site.  The  report 
will  describe  any  changes  in  the 
information  provided  in  the  Request  for 
the  Multiple  Site  Subdivision  Exemption 
or  contain  a  statement  that  there  are  no 
changes. 

(2)  The  Annual  Report  must  be 
accompanied  by  a  filing  fee  of  $100. 

(3)  The  Annual  Report  must  be  signed 
and  dated  by  the  developer,  attesting  to 
its  completeness  and  accuracy. 

(4)  Failure  to  submit  the  Annual 
Report  will  automatically  terminate 
eligibility  for  the  exemption  as  of  the 
Report  due  date. 

(e)  Termination.  If.  subsequent  to  the 
issuance  of  an  Exemption  Order,  the 
Secretary  has  reasonable  grounds  to 
believe  that  exemption  from  the 
registration  requirements  in  the 
particular  case  is  not  in  the  public 
interest,  the  Secretary  may.  after  issuing 
a  notice  and  giving  the  respondent  an 
opportunity  to  request  a  hearing  within 
fifteen  days  of  receipt  of  the  notice, 
terminate  the  exemption  order.  The 
basis  for  issuing  a  notice  may  be 
apparent  omissions  or 
misrepresentations  in  the  documents 
submitted  to  the  Secretary,  the  conduct 
of  the  developer  or  agent,  such  as 
unlawful  conduct  or  insolvency,  or 
adverse  information  about  the  real 
estate  that  should  be  disclosed  to 
purchasers.  Proceedings  will  be 
governed  by  24  CFR  1720.238. 
(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  approval  number  2502- 
0243) 

Dated:  July  6.  1988. 

lames  E.  Schoenberger, 

General  Deputy  Assistant  Secretary  for 
Housinf;.  Federal  Housing  Commissioner 

jFR  Doc.  88-18318  Filed  8-11-88;  8:45  am] 

BILLING  CODE  42tO-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  925 

Missouri  Permanent  Regulatory 
Program;  Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Proposed  Amendments 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Missouri  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Missouri 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendments 
pertain  to  its  alternative  bonding 
system,  the  two-acre  exemption  repeal, 
prime  farmland  grandfather  provisions, 
and  the  hydrologic  balance  for 
underground  mining.  If  approved,  the 
amendments  will  become  part  of  the 
State's  permanent  regulatory  program. 
This  notice  sets  forth  the  times  and 
locations  that  the  Missouri  program  and 
proposed  amendments  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments  and 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m. 
September  12, 1988.  If  requested,  a 
public  hearing  on  the  proposed 
amendments  will  be  held  on  September 
6,  1988.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4:00  p.m.,  on 
August  29, 1988. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
William  J.  Kovacic  at  the  address  listed 
below.  Copies  of  the  Missouri  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSMRE's  Kansas  City 
Field  Office. 

Mr.  William  J.  Kovacic,  Kansas  City 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1103 
Grand  Avenue.  Room  502,  Kansas 


City,  Missouri  64106.  Telephone:  (816) 
374-5527. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5131, 1100  L 
Street  NW.,  Washington,  DC  20240. 
Telephone:  (202)  343-5492 
Missouri  Department  of  Natural 
Resources.  Land  Reclamation 
Program,  205  Jefferson  Street,  P.O.  Box 
176.  Jefferson  City.  Missouri  65102. 
Telephone:  (314)  751-4041. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  J.  Kovacic.  Director.  Kansas 
City  Field  Office  at  the  address  or 
telephone  number  listed  in 

"ADDRESSES.". 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Missouri  program  on  November  21. 
1980.  Information  regarding  the  general 
background  of  the  Missouri  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Missouri  program  can  be 
found  in  the  November  21, 1980.  Federal 
Register  (45  FR  77017).  Subsequent 
actions  taken  with  regard  to  the  program 
and  amendments  can  be  found  at  30 
CFR  925.15  and  925.16. 

II.  Proposed  Amendments 

On  July  8, 1988,  (Administrative 
Record  No.  MO-388)  Missouri  submitted 
proposed  amendments  to  its  permanent 
regulatory  program  under  SMCRA. 
Missouri  submitted  proposed 
amendments  in  response  to  a  January 
30. 1986.  letter  that  OSMRE  sent  to 
Missouri  under  30  CFR  Part  732 
concerning  the  State's  alternative 
bonding  system.  The  amendment 
contains  revisions  that  modify  sections 
of  the  Revised  Statutes  of  Missouri 
(RSMo)  at  444.805  Definitions,  444.830 
Bond  Required.  444.950  Pit  Reclamation, 
444.960  Coal  Mine  Land  Reclamation 
Fund,  and  444.965  Fund  Assessments. 

Missouri  submitted  proposed 
amendments  in  response  to  Pub.  L  100- 
34  and  a  June  4, 1987.  Federal  Register 
notice  (52  FR  21228)  by  OSMRE  that  the 
exemption  from  regulation  of  surface 
mining  operations  on  two  acres  or  less 
would  no  longer  be  allowed.  The 
amendment  contains  revisions  that 
modify  Missouri's  statutes  at  RSMo 
sections  444.535  subsection  7  and 
444.815  subsection  6  to  delete  its  two- 
acre  exemption. 

At  Missouri's  own  initiative,  the  State 
revises  its  regulations  at  10  CSR  40- 
2.110(1  )(B)  Prime  Farmland 
Requirements  and  10  CSR  40-6.060 
Special  Category  Permits  to  reinstate  the 
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grandfather  provisions  for  prime 
farmland  under  both  the  interim  and 
permanent  programs.  At  its  own 
initiative,  the  State  revises  its 
regulations  at  10  CSR  4O-3.200(2)(B) 
Underground  Hydrologic  Balance  to 
delete  the  variance  provisions  related  to 
the  effluent  limitations  of  surface 
disturbed  areas, 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSMRE  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  Missouri 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  Missouri 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "dates" 
or  at  locations  other  than  the  Kansas 
City  Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  information 
CONTACT"  by  4:00  p.m.  August  29, 1988. 
If  no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  having  been 
heard.  Persons  in  the  audience  who 
have  been  scheduled  to  comment  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE  office 
listed  under  "ADDRESSESS"  by 
contacting  the  person  listed  under  "FOR 


FURTHER  INFORMATION  CONTACT."  All 

such  meetings  will  be  open  to  the  public 
and,  if  possible,  notices  of  meetings  will 
be  posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  925 

Coal  Mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Richard  E.  Dawes, 

Acting  Assistant  Director.  Western  Field 
Operations. 

Date:  July  22, 1988. 
|FR  Doc.  88-18245  Filed  8-11-88;  8:45  amj 

BtUJNG  CODE  4310-OS-M 

30  CFR  Part  946 

Reopening  of  Public  Comment  Period 
and  Opportunity  for  Public  Hearing  of 
Proposed  Amendments  to  tfie  Virginia 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  By  letter  dated  December  22, 

1987,  Virginia  submitted  program 
amendments  to  the  Virginia  permanent 
regulatory  program  (herein  after  referred 
to  as  the  Virginia  Program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  These 
amendments,  if  approved,  will  establish 
alternate  standards  for  permitting, 
bonding,  and  reclamation  on  surface 
coal  mining  and  reclamation  operations 
which  remine  areas  affected  before  the 
effective  date  of  SMCRA.  OSMRE 
published  a  notice  announcing  receipt  of 
these  amendments  and  opening  of  the 
public  comment  period  in  the  February 
19. 1988,  Federal  Register  (53  FR  5002- 
5004).  The  public  comment  period  ended 
March  21, 1988. 

During  the  review  of  Virginia's 
proposed  amendments,  OSMRE 
identified  several  concerns.  These  were 
relayed  to  the  State  by  letter  dated  June 
13, 1988.  (Virginia  Administrative 
Record  Number  VA  689).  By  letter  dated 
July  12, 1988,  (Virginia  Administrative 
Record  Number  VA  694).  Virginia 
resubmitted  parts  of  the  proposed 
amendments  with  corrections  and 
clarifications,  and  expressed  its  intent  to 
submit  additional  information  at  a  late 
date. 

Accordingly.  OSMRE  is  reopening  and 
extending  the  public  comment  period  of 
Virginia's  December  22, 1987,  proposed 
program  amendments  as  revised  July  12, 

1988.  This  action  is  being  taken  to 


provide  the  public  with  an  opportunity 
to  reconsider  the  adequacy  of  the 
purposed  amendments  considering  the 
additional  information. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
September  12, 1988.  If  requested,  a 
public  hearing  on  the  proposed 
amendments  will  be  held  on  September 
6, 1988:  requests  to  present  testimony 
at  the  hearing  must  be  received  on  or 
before  4:00  p.m.  August  29, 1988. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
Willian  R.  Thomas,  Director,  Big  Stone 
Gap  Field  Office  at  the  first  address 
listed  below.  If  a  hearing  is  requested,  it 
will  be  held  at  the  same  address. 
Copies  of  the  Virginia  program, 
proposed  amendments  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  review  at  the 
location  listed  below  during  normal 
business  hours  Monday  through  Friday, 
excluding  holidays.  Each  proposed 
amendment  by  contacting  the  OSMRE 
Big  Stone  Cap  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office,  P.O.  Box  626,  Powell  Valley 
Square  Shopping  Center,  Room  220, 
Route  23,  Big  Stone  Gap,  Virginia 
24219,  Telephone  (703)  523-4303. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5315, 1100  L 
Street  NW.,  Washington,  DC  20240. 
Telephone  (202)  343-5492. 

Virginia  Division  of  Mined  Land 
Reclamation,  P.O.  Drawer  U,  622 
Powell  Avenue,  Big  Stone  Gap, 
Virginia  24219,  Telephone  (703)  523- 
2925. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  R.  Thomas,  Director,  Big 

Stone  Gap  Field  Office,  Telephone  (703) 

523^303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Virginia  program  on  December  15, 
1981.  Information  pertinent  to  the 
general  background  and  revisions  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981  Federal  Register 
(46  FR  61085-61115).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  proposed  amendments  are 
identified  at  30  CFR  946.12.  946.13. 
946.15.  and  946.16. 
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II.  Discussion  of  Amendments 

A  discussion  of  the  originally 
proposed  amendments  is  contained  in 
the  February  19. 1988.  Federal  Register 
(53  FR  5002-5004).  Following  receipt  of 
the  OSMRE  June  13. 1988.  letter  detailing 
concerns  identified  during  review  of  the 
proposal.  Virginia  resubmitted  the 
proposal  with  corrections  and 
clarifications  by  letter  dated  July  12, 
1988,  (Administrative  Record  No.  VA 
694).  The  resubmission  is  briefly 
described  below. 

1.  In  a  meeting  on  May  12, 1988. 
Virginia  advised  OSMRE  that  the 
proposal  would  be  resubmitted  in 
phases  by  four  priorities.  These 
priorities  were  established  as: 

a.  Definitions,  permitting  requirements 
for  remining  (except  waste  pile 
reprocessing  and  remnant  remining), 
special  remining  performance  standards, 
and  policy  on  implementing  no  cost 
Abandoned  Mined  Land  (AML) 
contracts; 

b.  Reprocessing  of  coal  waste  piles — 
permitting  and  performance  standards; 

c.  Bonding  alternatives  and  civil 
penalty  credits;  and 

d.  Remnant  remining  permitting  and 
performance  standards. 

This  submittal  is  considered  the  first 
phase. 

2.  The  proposed  definition  for 
"Reprocessing  Coal  Mine  Waste"'  has 
been  modified  in  response  to  OSMRE's 
concern  that  the  originally  proposed 
definition  appeared  to  allow 
redisturbance  and  reclamation  of  coal 
mine  waste  piles  created  after  the 
effective  date  of  SMCRA  under 
proposed  standards  less  stringent  than 
those  in  effect  at  the  time  such  piles 
were  created.  Definitions  for 
"abatement  plan",  "actual 
improvement",  "baseline  pollution 
load",  and  "pollution  abatement  area" 
were  deleted  from  this  amendment  as 
proposed  changes  to  Virginia's 
regulations  section  480-03-19.700.5. 
These  definitions  were  approved  in  the 
)une  16, 1988,  Federal  Register  (53  FR 
22479-22484)  as  part  of  an  amendment 
allowing  alternative  effluent  limitations 
on  operations  which  reaffect  previously 
mined  lands  with  existing  pollutional 
discharges. 

3.  Proposed  section  480-03-19.830.14 
has  been  modified  to  require  bond  on 
permitted  spoil  disposal  areas 
associated  with  remining  operations  to 
be  calculated  by  the  applicant  based 
upon  the  degree  of  difficulty  of 
reclamation.  The  proposal  will  exempt 
such  disposal  sites  when  no  coal  is 
removed  from  the  disposal  area  and  no 
existing  pollutional  discharges  are 
present. 


4.  Proposed  section  480-03-19.831.2 
has  been  modified  to  include  the 
requirement  that  all  program 
performance  standards,  including 
standards  for  special  categories  of 
mining,  shall  apply  to  remining 
operations  except  as  provided  by 
proposed  Part  480-03-19.831. 

5.  Proposed  section  480-03-19.831.12 
has  been  modified  in  response  to 
OSMRE's  concerns  that  the  original 
proposal  did  not  require  a 
demonstration  of  the  stability  of  any 
remaining  highwall  remnants,  the  use  of 
all  reasonably  available  spoil,  and 
drainage  controls  to  minimize  erosion 
and  water  pollution  both  on  and  off  site. 
Information  was  also  submitted  in 
justification  of  the  proposed  limit  of 
backfilled  and  regraded  slopes  no 
greater  than  2H:lv  on  previously  mined 
lands  and  stability  of  backfilled  and 
regraded  areas. 

6.  Proposed  480-03-19.831.13  has  been 
modified  to  clarify  that  only  excess  spoil 
from  remining  operations  may  be  placed 
on  pre-existing  benches  approved  as 
disposal  areas.  This  section  has  also 
been  modified  to  require  design  and 
certification  of  the  plans  for  disposal, 
with  exception  of  the  standard  for  lift 
thickness.  Also,  it  is  proposed  to  reduce 
the  number  of  inspections  by  a 
registered  professional  engineer  during 
construction  of  these  fills  provided 
certain  conditions  exist  at  the 
construction  site  and  specific 
requirements  are  covered  by  the  design. 

7.  Proposed  480-03-19.831.14  is  being 
revised  to  clarify  that  only  excees  spoil 
may  be  used  to  reclaim  areas  outside 
the  permit.  These  areas  will  include 
lands  under  another  permit,  under 
contract  for  reclamation  under  Virginia's 
AML  program,  under  contract  for 
reclamation  due  to  bond  forfeiture, 
affected  by  government  financed 
construction  projects,  or  under  a  no-cost 
AML  contract  with  Virginia.  Part  of  the 
resubmittal  concerns  detailed  policy  and 
procedures  for  implementation  of  no- 
cost  AML  contracts. 

8.  Proposed  480-03-19.831.17  has  been 
modified  to  provide  additional 
requirements  pertaining  to  the  continued 
use,  modification,  maintenance,  and 
reclamation  of  existing  sumps, 
depressions,  or  ponds  utilized  for 
drainage  and  sediment  control  on 
remining  operations. 

9.  Proposed  480-03-19.831.18  has  been 
modified  to  clarify  that  vegetative 
ground  cover  cannot  be  less  than  that 
existing  before  remining  operations 
occur,  on  75  percent,  whichever  is 
greater.  Additional  information  to  justify 
75  percent  ground  cover  as  sufficient  to 
control  erosion  was  also  submitted. 


10.  Proposed  480-03-19.831.21  has 
been  modified  to  remove  the  provision 
allowing  the  release  of  bond  for 
reclamation  bond  credits. 

11.  The  following  proposals  are  not 
being  resubmitted  at  this  time.  Virginia 
has  requested  that  OSMRE  defer  its 
decision  to  approve  or  deny  these 
proposals  until  revised  versions  can  be 
submitted  at  a  later  date: 

a.  Section  480-03-19.831.12— 
Reprocessing  Coal  Mine  Waste  Permit 
Requirements, 

b.  Section  480-03-19.831.15 — Remining 
Reclamation  Bond  Credits. 

c.  Section  480-03-19.831  .IB- 
Reprocessing  of  Coal  Mine  Waste 
(performance  standards). 

d.  Part  480-03-19.832— Remining  Civil 
Penalty  Options. 

e.  Part  480-03-19-835— Remnant 
Remining.  and 

f.  Part  480-03-19.836— Remnant 
Remining  Performance  Standards. 

12.  Virginia  is  asking  approval  of  the 
following  proposed  amendments  as 
originally  submitted  on  December  22, 
1987: 

a.  Section  480-03-19.830.10— Minimum 
Permit  and  Environmental  Resources 
Information  Requirements  (remining 
operations), 

b.  Section  480-03-19.830.11— Remining 
Operation/Reclamation  Plan. 

c.  Section  480-03-19.831.19— Existing 
Roads,  and 

d.  Parts  480-03-19.833  and  480-03- 
19.834 — Recodification  of  approved 
section  480-03-19.785.19  and  Part  480- 
03-19.825  of  the  Virginia  program. 

III.  Public  Comments  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  Virginia 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  Virginia 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES "  or  at 
locations  other  than  the  Big  Stone  Gap 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
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listed  under  "FOR  FUirrHER  mfORMATION 
COMTACT"  by  close  of  business  on 
August  29. 1988.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
lime  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  conunent  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so.  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held. 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  Big  Stone  Gap  Field  Office  by 
contacting  the  person  listed  under  "FOR 
FURTHER  INFORMATION 
CONTACT'.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  under 
"ADDRESSES".  A  written  summary  of 
each  public  meeting  will  be  made  part  of 
the  Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  946 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Ddte:  July  27, 1988. 
Carl  C.  Close, 

Assistant  Director,  Eastern  Field  Operations. 
|KR  Doc.  88-18244  Filed  8-11-88;  8:45  am) 
BtLUNG  COOE  4310-OS-M 


POSTAL  SERVICE 

39  CFR  Part  111 

NonmailaliiUty  of  Etiologic  Agents; 
Extension  of  Time  for  Comment 

AGENCY:  Postal  Service. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  On  June  24, 1988,  the  Postal 
Service  published  in  the  Federal 
Register  (53  PR  23775)  a  proposed  rule 
change  intended  to  prohibit  the  mailing 
of  ptiologic  agents,  or  materials 


reasonably  believed  to  contain  them 
which  are  required  to  bear  an  Etiologic 
Agents/Biomedical  Material  label  under 
Department  of  Transportation  and 
Department  of  Health  and  Human 
Services  rules.  The  Postal  Service 
requested  comments  by  August  8, 1988. 
In  response  to  requests  for  additional 
time,  the  Postal  Service  is  extending  the 
comment  period  to  August  22, 1988. 
DATE:  Comments  on  the  proposed  rule 
change  must  be  received  on  or  before 
August  22, 1988. 

ADDRESS:  Written  comments  should  be 
mailed  or  delivered  to  the  Director, 
Office  of  Classiflcation  and  Rates 
Administration.  Rates  and  Classification 
Department  Room  8430.  475  L'Enfant 
Plaza  West.  SW.  Washington.  DC 
20260-5360.  Copies  of  all  written 
comments  will  be  available  for 
inspectiona  nd  photocopying  between 
9:00  a.m.  and  4:00  p.m..  Monday  through 
Friday,  in  Room  8430,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
F.E.  Gardner.  (202)  268-5178. 
Fred  Eg^estoo. 

Assistant  General  Counsel.  Legislative 
Division. 
I  PR  Doc.  86-18282  Filed  8-11-88:  8:45  am) 

BtLUNG  COOC  r71*-l2-M 


39  CFR  Part  111 

Unauthorized  Use  of  Postage  Meters 

AGENCY:  Postal  Service. 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  On  the  basis  of  comments 
received,  which  are  summarized  in  the 
Supplementary  Information,  and  for 
other  reasons,  the  Postal  Service  is 
withdrawing  the  proposed  rule  to 
require  mailers  preparing  metered  mail 
for  others  to  furnish  certain  additional 
information  with  the  mailing. 
FOR  FURTHER  INFORMATION  CONTACT: 
F.E.  Gardner  (202)  268-5178. 
SUPPLEMENTARY  INFORMATION:  On 
February  23. 1988,  the  Postal  Service 
published  a  proposed  rule,  which  would 
have  required  a  commercial  mailer 
preparing  metered  mail  for  others  to 
provide  a  list  of  the  meter  serial 
numbers,  names  of  meter  holders, 
number  of  pieces  mailed,  and  rate  per 
piece  for  each  meter  used  in  the  mailing, 
to  help  guard  against  misuse  of  meters. 
53  FR  5282. 

Approximately  85  comments  were 
received  in  response  to  the  proposed 
rule.  Most  commenters  said  they  would 
incur  excessive  administrative  costs  if 
the  proposed  rule  were  implemented. 
Several  commenters  said  it  would  be 


impossible  to  provide  the  information 
when  pieces  are  premetered  by  the 
owner  of  the  mail  and  some  of  the 
pieces  are  given  to  a  commercial  mailer 
to  presort.  They  stated  that  the  owners 
of  the  mail  normally  presort  and  enter 
most  of  their  own  mail,  often  using 
several  metering  runs  at  different  rates 
during  the  same  day.  The  residual 
volume,  whidi  does  not  qualify  for 
presort  rates,  is  then  given  to  a 
commercial  presort  mailer  to  presort  it 
with  other  mail  in  order  to  qualify  for 
the  lower  presort  rates. 

In  view  of  these  comments,  and  the 
fact  that  other  measures  were 
implemented  in  April  1988,  to  help  curb 
unauthorized  use  of  postage  meters,  the 
Postal  Service  has  decided  to  withdraw 
the  proposed  rule.  The  Postal  Service 
will  continue  to  monitor  its  current 
procedures,  and  will  consider 
appropriate  adjustments  as  needed  to 
prevent  misuse  of  postage  meters. 
Fred  Eggleslon, 

Assistant  General  Coansel.  Legislative 
Division. 

(FR  Doc.  88-18283  Filed  8-ll-«8;  8:45  am) 
BILLING  COOC  77ie-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  300 


(FRL- 3420-5) 


National  Oil  and  Hazardous 
Substances  Contingency  Plan;  the 
National  Priorities  List 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Intent  to  Delete  a  Site 
from  the  National  Priorities  List  (NPL): 
Request  for  Comments. 

SUMMARY:  EPA  announces  its  intent  to 
delete  a  site  from  the  NPL  and  requests 
public  comment.  The  site  is  the  Toftdahl 
Drums  site  in  Brush  Prairie.  Washington. 
EPA  has  determined  that  the 
appropriate  remedy  has  been  completed 
and  that  the  site  presents  no  further 
hazard  to  public  health  or  the 
environment.  The  site  meets  the  criteria 
for  deletion  provided  in  the  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (NCP)  as  published  in  the  Federal 
Register  on  November  20. 1985  (50  FR 
47912).  §  300.e6{c)(7).  The  NPL  is 
Appendix  B  to  the  NCP,  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA). 
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DATE:  Comments  concerning  the 
Toftdahl  Drums  site  may  be  submitted 
on  or  before  September  12, 1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Judi  Schwarz.  Superfund 
Branch,  U.S.  EPA  Region  10, 1200  Sixth 
Avenue,  Mail  Stop  HW-113,  Seattle, 
Washington  98101.  Information  on  the 
site  is  available  in  the  regional  and  local 
public  dockets.  The  regional  docket  is 
available  for  viewing  at  the  U.S.  EPA 
Region  10  Library,  1200  Sixth  Avenue, 
10th  Floor,  Seattle,  Washington,  (206) 
442-1289,  during  business  hours.  The 
local  docket  is  available  for  viewing  at 
the  Southwest  Washington  Health 
District  (Attn:  Gary  Bickett),  2000  Fort 
Vancouver  Way,  Vancouver, 
Washington,  98663,  (206)  695-9215, 
during  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judi  Schwarz,  Superfund  Branch,  U.S. 
EPA  Region  10, 1200  Sixth  Avenue,  Mail 
Stop  HW-113,  Seattle,  Washington 
98101,  (206)  442-2684. 
SUPPLEMENTARY  INFORMATION:  EPA 
announces  its  intent  to  delete  the 
Toftdahl  Drums  site  from  the  NPL  and 
requests  comments  on  this  deletion.  This 
site  meets  the  criteria  for  deletion 
provided  in  the  NCP  as  published  in  the 
Federal  Register  on  November  20, 1985 
(50  FR  47912),  §  300.66(c)(7). 

The  Toftdahl  Drums  site  is  a  rural 
property  about  fifteen  acres  in  size 
located  in  Clark  County  about  four  miles 
east-southeast  of  Battleground, 
Washington.  The  owner  of  the  property 
was  alleged  to  have  had  delivered  to  the 
site  in  the  early  1970s  one  hundred  to 
two  hundred  drums  containing  unknown 
amounts  of  industrial  waste  material. 
His  intent  was  to  clean  and  sell  the 
drums,  but  about  fifty  drums  with  waste 
residues  were  buried  on  site.  The  drums 
were  rediscovered  in  the  mid-1970s  by 
the  new  owner  of  a  portion  of  the 
property.  In  1982,  the  original  property 
owner  removed  approximately  thirty- 
eight  drums  to  a  local  landfill. 

The  Washington  Department  of 
Ecology  (Ecology)  was  first  notified 
about  the  possible  presence  of  buried 
drums  in  1982.  In  1983,  an  EPA 
contractor  conducted  a  site  investigation 
in  which  the  remains  of  six  drums  were 
found  and  sampled.  Samples  of  nearby 
soil,  groundwater,  drinking  water,  and 
surface  water  were  also  taken.  Traces  of 
several  organic  compounds  were 
detected  in  the  groundwater,  but  no 


significant  contamination  which  could 
be  attributed  to  the  site  was  found.  In 
May  1984,  Ecology  nominated  this  site 
for  inclusion  on  the  NPL,  and  in  )une 
1986.  this  site  appeared  on  the  final  NPL. 

In  1984.  Ecology  took  soil  samples 
from  the  alleged  drum  cleaning  area.  No 
organic  contaminants  were  detected, 
and  no  gross  quantities  of  heavy  metals 
were  found.  Using  state  monies. 
Ecology's  contractor  conducted  an 
additional  investigation  in  late  1984  to 
identify  other  potential  drum  burial 
locations.  An  Initial  Remedial  Measure 
was  started  in  June  1985  by  a  state 
contractor  to  remove  the  remaining 
drums  and  soil  contamination.  The 
remains  of  five  crushed  drums,  parts  of 
additional  drums,  and  forty  cubic  yards 
of  contaminated  soils  were  removed  and 
disposed  of  at  a  Resource  Conservation 
and  Recovery  Act  (RCRA)  permitted 
hazardous  waste  landfill.  A  Remedial 
Investigation  (RI)  was  initiated  in 
December  1985  by  a  state  contractor  and 
was  completed  in  July  1986. 

The  environmental  sampling  and 
chemical  analysis  program  undertaken 
during  the  RI  showed  no  significant  or 
extensive  contamination  of  surface  soil, 
surface  water,  or  groundwater  at  the 
site.  Pre-RI  chemical  data  for  drum/ 
waste  samples  and  adjacent  soil 
samples  showed  that  the  drum  cleaning 
and  disposal  activities  at  the  Toftdahl 
site  did  introduce  some  contaminants  at 
the  site.  Priority  pollutants  which  had 
been  detected  at  least  one  time  in  the 
drum/waste  or  nearby  soil  samples 
were  used  as  indicator  constituents  in 
the  RI.  These  included  metals,  volatile 
organic  compounds,  base  neutral 
organic  compounds,  cyanides,  and 
polychlorinated  biphenyls.  While 
several  of  these  priority  pollutants  were 
detected  in  the  RI  sampling  and  analysis 
program,  the  concentration  of  such 
contamination  was  very  small  and  in 
most  cases  could  not  be  reliably 
differentiated  from  background  values 
or  laboratory-introduced  variability. 
Most  of  the  potentially  waste-related 
indicator  constituents  that  have  been 
defected  have  not  been  consistently 
detected  over  repeated  sampling  events 
at  the  site.  Whether  related  or  not,  the 
magnitude  of  the  contamination  is 
extremely  small,  does  not  exceed  any 
applicable  or  relevant  and  appropriate 
federal  public  health  or  environmental 
standard,  and  does  not  appear  to  be  a 
potential  source  for  public  health  risks. 


No  RCRA  hazardous  wastes  nor  Ecolosy 
dangerous  wastes  are  present  at  the  site. 
Federal  drinking  water  standards  are 
met  at  the  downgradient  private  wells 
for  all  waste  indicator  constituents.  No 
substances  regulated  by  the  Toxic 
Substances  Control  Act  have  been 
found  at  the  site. 

There  are  no  longer  any  access 
controls  at  the  site.  A  fence  had 
surrounded  the  drum  storage  area.  Aflfr 
the  drums  were  removed  in  1985,  the 
fence  was  no  longer  needed  and  was 
removed  as  requested  by  nearby 
residents.  Some  paint  chip-like  material 
is  visible  at  several  scattered  locations 
at  the  site.  Samples  analyzed  during  thi^ 
RI  demonstrate  that  these  are  not  RCRA 
hazardous  wastes  nor  Ecology 
dangerous  waste. 

A  local  public  comment  period  on  the 
No  Action  Alternative  in  the  RI  report 
was  held  from  August  19, 1986,  through 
September  19, 1986.  Two  comments 
were  received.  A  detailed  report  of 
those  comments  and  agency  response  is 
available  in  the  Responsiveness 
Summary  of  the  Record  of  Decision 
(ROD)  at  the  EPA  docket  offices  listed 
above.  The  ROD  was  signed  by  the 
Regional  Administrator  on  September 
30, 1986. 

EPA,  with  concurrence  of  the  state  of 
Washington,  has  detehnined  that  all 
appropriate  fund-financed  response 
under  CERCLA  at  the  Toftdahl  Drums 
site  has  been  completed,  and  has 
determined  that  no  further  cleanup  by 
responsible  parties  is  appropriate. 

As  a  precautionary  measure.  Ecology 
agrees  to  continue  performance 
monitoring  by  sampling  and  analyzing 
nearby  private  residential  and 
monitoring  wells  semiannually  for  five 
years,  and  then  annually  for  ten 
additional  years,  subject  to  funding  by 
the  legislature  of  the  state  of 
Washington. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequenl 
EPA  response  actions.  Section 
300.66(c)(8)  of  the  NCP  states  that  EPA 
response  actions  may  be  taken  at  sites 
that  have  been  deleted  from  the  NPL  if 
future  conditions  warrant  such  action. 

Concurrence: 
Robie  G.  Russell, 

Regional  A  dministrator. 

|FR  Doc.  88-16889  Filed  8-11-88;  8:45  am] 
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TNs  section  of  ttw  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
put)<ic.  Notices  of  twarings  and 
investigations,  cowwiittee  meetings,  agency 
decisions  and  ruMngs,  delegations  of 
auttvxily,  fiing  of  petitions  and 
appHcaions  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting 

agency:  Advisory  Council  on  Historic 

Preservation. 

action:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  regulations  of  the 
Advisory  Council  on  Historic 
Preservation,  "Urban  Development 
Action  Grant  Program:  Historic 
Preservation  Requirements"  (36  CFR 
Part  801),  that  a  panel  of  five  members 
of  the  Council  will  meet  on  August  24. 
1988,  to  consider  the  proposed 
demolition  of  the  American  Can 
Company  complex  in  Baltimore. 
Maryland,  and  the  construction  of  a  new 
retail  center  on  the  site.  It  has  been 
determined  that  this  undertaking,  for 
which  the  City  of  Baltimore  has  applied 
for  and  received  an  Urban  Development 
Action  Grant  from  the  U.S.  Department 
of  Housing  and  Urban  Development, 
will  adversely  affect  the  Canton  Historic 
District,  a  property  listed  in  the  National 
Register  of  Historic  Places. 

The  panel  will  meet  in  Baltimore, 
Maryland,  at  St.  Casimir's  Church 
meeting  hall  (Jubilee  Room),  at 
O'Donnell  and  South  Lakewood. 
beginning  at  3:30  p.m.  Oral  statements 
from  the  public  will  be  heard  from  6:30 
to  8:30  p.m. 

The  panel  welcomes  written  and  oral 
statements  from  concerned  parties. 
Written  statements  should  be  submitted 
to  the  Executive  Director  of  the  Council 
by  August  17.  Persons  wishing  to  make 
oral  statements  should  contact  the 
Executive  Director  by  August  22, 
Attention:  Anne  Weinheimer  (202)  786- 
0505.  Oral  presentations  must  be  limited 
to  three  (3)  mintues.  Priority  will  be 
given  to  those  persons  who  have 
indicated  prior  to  the  meeting  their 
desire  to  speak. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  to 


advise  the  President  and  Congress  on 
matters  relating  to  historic  preservation 
and  to  comment  i^xm  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for  listing 
in  the  National  Register  of  Historic 
Places. 

Note:  The  meeting  of  the  Council  are  open 
to  the  public  If  yoa  need  special 
accommodation  d*e  to  a  disability,  please 
contact  tbe  Adviaaty  Council  on  Historic 
Preservation.  1100  Pennaylvania  Avenue 
NW..  Suite  SOB.  WMhington.  DC  20004  (202- 
786-0505). 

FOR  RJRTNER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
meeting  schedule  and  location  or  the 
submission  of  statements  is  available 
from  the  Executive  Director,  Advisory 
Council  on  Historic  Preservation,  1100 
Pennsylvania  Avenue  NW..  Suite  809, 
Washington.  DC  20004,  Attention:  Don 
Klima  or  Anne  Weinheimer  (202)  786- 
0505. 

Date:  August  B.  198& 
)ohn  M.  Fowler, 
Acting  Executive  Director. 
[PR  Doc.  86-18233  Filed  8-11-88:  8:45  am) 

BILUNB  CODE  431V-10-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-704] 

Antidumping  Duty  Order  of  Sales  at 
Less  Than  Fair  Value;  Brass  Sheet  and 
Strip  From  Japan 

action:  Notice. 

SUMMARY:  In  separate  investigations 
concerning  brass  sheet  and  strip  from 
Japan,  the  United  States  Department  of 
Commerce  (the  Department)  and  the 
United  States  International  Trade 
Commission  (the  ITC)  have  respectively 
determined  that  brass  sheet  and  strip 
from  Japan  are  being  sold  at  less  than 
fair  value  and  that  sales  of  brass  sheet 
and  strip  from  Japan  are  materially 
injuring  a  U.S.  industry.  Therefore, 
based  on  these  findings,  all  unliquidated 
entries,  or  warehouse  withdrawals  of 
brass  sheet  and  strip  for  consunption 
from  Japan,  made  on  or  after  February  1, 
1988,  the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register,  will  be  liable  for  the  possible 


assessment  of  antidumping  duties. 
Further,  a  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
such  entries,  and  withdrawals  from 
warehouse,  for  consumption  made  on  or 
after  the  date  of  publication  of  this 
antidumping  duty  order  in  the  Federal 
Register. 
EFFECTIVE  DATE:  August  12, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Gregory  G.  Borden  (202)  377-3003  or 
Louis  Apple  (202)  377-1789,  Office  of 
Investigations,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION:  The 

products  covered  by  this  order  are  brass 
sheet  and  strip,  other  than  leaded  brass 
and  tin  brass  sheet  and  strip,  as 
provided  for  in  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA) 
item  numbers  612.3960. 612.3M2,  and 
612.3986.  The  corresponding 
Harmonized  System  (HS)  numbers  are 
7409.21.0050,  7409.21.0075,  7409.29.0050, 
and  7409.29.0075.  The  chemical 
compositions  of  the  products  covered  by 
the  investigation  are  currently  those  of 
the  Copper  Development  Association 
(C.D.A.)  200  series  or  the  Urufied 
Numbering  System  (U.N.S.)  C20000 
series.  Products  whose  chemical 
compositions  are  covered  by  other 
C.D.A.  or  U.N.S.  series  are  not  covered 
by  this  investigation. 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d(a))  (the  Act),  on  June  15, 
1988,  the  Department  made  its  Final 
determination  that  brass  sheet  and  strip 
from  Japan  are  being  sold  at  less  than 
fair  value  (53  FR  23296,  June  21, 1988). 
On  July  29, 1988,  in  accordance  with 
section  735(d)  of  the  Act  the  ITC 
notified  the  Department  that  such 
imports  materially  injure  a  U.S.  industry. 

Therefore,  in  accordance  with  section 
736  of  the  Act  (19  U.S.C.  1673e),  the 
Department  directs  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act 
(19  U.S.C  1873e(a){l)).  antidumping 
duties  equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  for  all 
entries  of  brass  sheet  and  strip  from 
Japan.  These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
brass  sheet  and  strip  entered,  or 
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withdrawn  from  warehouse,  for 
consumption  on  or  after  February  1. 
1988,  the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register  (53  FR  2771). 

On  and  after  the  date  of  publication  of 
this  notice,  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  noted  below: 


Manutacturers/Producers/Exportars 


Nippon  Mining  Co..  Ltd 

Samtx)  Copper  Alloy  Co.,  Ltd. 
MitsutMshi  Shindoh  Co..  Ltd. .. 

Kobe  Steel 

All  others _ _ _ 


Weig»«ted- 

averape 

margn 

percerttages 


S7.98 
13.30 
57.96 
57.96 
45.72 


This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
brass  sheet  and  strip  from  Japan, 
pursuant  to  section  736(a)  of  the  Act  (19 
U.S.C.  1673e)  and  §  353.48  of  the 
Commerce  Regulations  (19  CFR  353.48). 
We  have  deleted  from  the  Commerce 
Regulations  Annex  I  of  19  CFR  Part  353. 
which  listed  antidumping  duty  findings 
and  orders  ciurently  in  effect.  Instead, 
interested  parties  may  contact  the 
Central  Records  Unit.  Room  B-099, 
Import  Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736(a)  of  the  Act  (19  U.S.C. 
1673e)  and  §  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48.) 
August  5. 1988. 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc  8»-18308  Filed  fr-11-88;  8:45  am] 

BIUJNG  COOC  SSIO-Oa-M 


IA-421-7011 

Antidumping  Duty  Order  of  Sales  at 
Less  Tluin  Fair  Value;  Brass  Sheet  and 
Strip  From  ttte  Netttertands 

action:  Notice. 

summary:  In  separate  investigations 
concerning  brass  sheet  and  strip  from 
the  Netherlands,  the  United  States 
Department  of  Commerce  (the 
Department)  and  the  United  Slates 
International  Trade  Commission  (the 
FTC)  have  determined  that  brass  sheet 
and  strip  from  the  Netherlands  are  being 
sold  at  less  than  fair  value  and  that 
sales  of  brass  sheet  and  strip  from  the 


Netherlands  are  materially  injuring  a 
U.S.  industry.  Therefore,  based  on  these 
findings,  all  unliquidated  entries,  or 
warehouse  withdrawals  of  brass  sheet 
and  strip  for  consumption  from  the 
Netherlands,  made  on  or  after  February 
8. 1988.  the  date  on  which  the 
Department  published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register,  will  be  liable  for  the  possible 
assessment  of  antidumping  duties. 
Further,  a  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
such  entries,  and  withdrawals  from 
warehouse,  for  consumption  made  on  or 
after  the  date  of  publication  of  this 
antidimiping  duty  order  in  the  Federal 
Register. 

EFFECTIVE  DATE:  August  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Mary  S.  Clapp  (202)  377-1769,  Office  of 
Investigations,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION:  The 

product  covered  by  this  order  are  brass 
sheet  and  strip,  other  than  leaded  brass 
and  tin  brass  and  strip,  as  provided  for 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  item 
numbers  612.3960,  612.3982,  and 
612.3986.  The  corresponding 
Harmonized  System  (HS)  numbers  are 
7409.21.0050,  7409.21.0075,  7409.29.0050, 
and  7409.29.0075.  The  chemical 
compositions  of  the  products  covered  by 
the  investigation  are  currently  those  of 
the  Copper  Development  Association 
(C.D.A.)  200  series  or  the  Unified 
Numbering  System  (U.N.S.)  C20000 
series.  Products  whose  chemical 
compositions  are  covered  by  other 
C.D.A.  or  U.N.S.  series  are  not  covered 
by  this  investigation. 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d(a))  (the  Act),  on  June  15, 
1988,  the  Department  made  its  final 
determination  that  brass  sheet  and  strip 
from  the  Netherlands  are  being  sold  at 
less  than  fair  vaule  (53  FR  23431,  June 
22, 1988).  On  July  29, 1988,  in  accordance 
with  section  735(d)  of  the  Act,  the  ITC 
notified  the  Department  that  such 
imports  materially  injure  a  U.S.  industry. 

Therefore,  in  accordance  with  section 
736  of  the  Act  (19  U.S.C.  1673e),  the 
Department  directs  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act 
(19  U.S.C.  1673e(a)(l)),  antidumping 
duties  equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  for  all 
entries  of  brass  sheet  and  strip  from  the 
Netherlands.  These  antidumping  duties 


will  be  assessed  on  all  unliquidated 
entries  of  brass  sheet  and  strip  enteied, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  February  8. 
1988,  the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register  (53  FR  3612). 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  noted  below: 


Manufacturers/ Producers/Exporters 

Weighied- 

average 
margri 

MetaHvert(en  Nedertand,  B.V. _. 

All  others _._ 

16.99 
16.99 

This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
brass  sheet  and  strip  from  the 
Netherlands,  pursuant  to  section  736(a) 
of  the  Act  (19  U.S.C.  1673e)  and  S  353.48 
of  the  Commerce  Regulations  (19  CFR 
353.48).  We  have  deleted  from  the 
Commerce  Regulations  Aiuiex  I  of  19 
CFR  Part  353,  which  listed  antidumping 
duty  findings  and  orders  currently  in 
effect.  Instead,  interested  parties  may 
contact  the  Central  Records  Unit,  Room 
B-099,  Import  Administration,  for  copies 
of  the  updated  list  of  orders  currently  in 
effect. 

This  notice  is  published  in  accordance 
with  section  736(a)  of  the  Act  (19  U.S.C. 
1673e)  and  §  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48.) 

August  5. 1988. 

|an  W.  Mares. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-18307  Filed  8-11-88;  8:45  am) 

BILUNG  CODE  3S10-05-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Hungarian 
People's  Republic 

August  9. 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


BEST  COPY  AVAILABLE 
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action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  August  16. 198a 

Authority:  E.0. 11651  of  March  3, 1972,  as 
amended:  sec.  204  of  the  Agricultural  Act  of 
19S6.  as  amended  (7  U.S.C.  1854) 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  During 

recent  consultations  between  the 
Governments  of  the  United  States  and 
the  Hungarian  People's  Republic, 
agreement  was  reached  to  amend  the 
current  bilateral  agreement  to  include 
specific  limits  for  Categories  313  and 
604. 

A  copy  of  the  bilateral  textile 
agreement  is  available  from  the  Textiles 
Division.  Economic  Bureau,  U.S. 
Department  of  State.  (202)  647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  the  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
lames  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TE.XTILE 
AGREEMENTS 

August  9. 1988. 
Commissioner  of  Customs 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Mr.  Commissioner: 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854).  and  the  Arrangement  Regarding 
International  Trade  of  Textiles  done  at 
Geneva  on  December  20, 1973,  as  further 
extended  on  July  31, 1986;  pursunat  to  the 
Bilateral  Wool  Textile  Agreement  of 
February  15  and  25, 1983.  as  amended, 
between  the  Governments  of  the  United 
States  and  Hungarian  People's  Republic:  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  August  16, 1988,  entry  into  the 


United  States  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Hungary  and  exported 
during  the  period  which  began  on  March  1, 
1988  and  extends  through  Deceml>er  31, 1988, 
in  excess  of  the  following  levels  of  restraint: 


Category 


313 
604 


10-mo.  restraint  limit 


11.042,000  square  yards. 
1.250,000  pundt. 


Textile  products  m  Categories  313  and  604 
which  have  been  exported  to  the  United 
States  prior  to  March  1, 1988  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  313  and  604 
which  have  lieen  released  from  custody  of 
the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  restraint  limits  for  Categories  313  and 
604  are  subject  to  adjustment  in  the  future 
under  the  provisions  of  the  current  bilateral 
textile  agreement  between  the  Governments 
of  the  United  States  and  the  Hungarian 
People's  Republic. 

There  are  no  charges  to  be  made  to  the 
limits  established  in  this  directive  for 
Categories  313  and  604  for  the  import  period 
March  1  through  30, 1988.  Charges  will  be 
made  as  data  become  available. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  88-18288  Filed  8-11-88;  8:45  am) 

BILLING  CODE  SSIO-OR-M 


Issuance  of  a  New  Certification  Stamp 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fit)er  Sweaters  Assembled  in  the 
Northern  Mariana  Islands  (CNMI)  From 
Imported  Parts 

August  9. 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  authorizing 
the  use  of  a  new  certification  stamp. 

EFFECTIVE  DATE:  August  15. 1988. 

Authority:  E.0. 11651  of  March  3. 1972,  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C.  1854). 


FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 
SUPPLEMENTARY  INFORMATION:  The 

Government  of  the  United  States  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  agreed  to 
amend  the  existing  certification 
arrangement  for  cotton,  wool  and  man- 
made  fiber  sweaters  assembled  in  the 
CNMI  and  exported  from  the  CNMI  on 
or  after  August  15. 1988  to  provide  for 
the  use  of  a  new  certification  stamp 
which  will  include  the  standard  nine- 
digit  numbering  system. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16. 
1987).  Also  see  50  FR  8650,  published  on 
March  4, 1985.  and  50  FR  36645. 
published  on  September  9. 1985. 
James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  9, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  27, 1985,  as 
amended  on  September  4, 1985.  That 
directive  permitted  entry  of  cotton,  wool  and 
man-made  Tiber  sweaters  in  Categories  345, 
445,  446,  645  and  646,  determined  by  the  U.S. 
Customs  Service  to  be  products  of  a  foreign 
country  or  foreign  territory  and  certified  as 
assembled  in  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI). 

Effective  on  August  15, 1988,  you  are 
directed  to  permit  entry  of  shipments  of 
cotton,  wool  and  man-made  fiber  sweaters  in 
Categories  345, 445, 446, 645  and  646, 
assembled  in  the  CNMI,  but  not  of  CNMI 
origin,  which  are  certified  by  authorities  of 
the  CNMI,  and  exported  from  the  CNMI  on  or 
after  August  15, 1988,  using  the  new  stamp 
and  nine-digit  numbering  system. 

The  nine-digit  numbering  system  shall 
begin  with  one  numerical  digit  for  the  last 
digit  of  the  calendar  year,  followed  by  the 
two  character  alpha  country  code  specified 
by  the  International  Organization  for 
Standardization  (ISO)  (the  code  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands  is  "MP"),  followed  by  six  numerical 
digits. 

Enclosed  is  a  facsimile  of  a  new 
certification  stamp,  allowing  more  space  to 
include  use  of  the  standard  nine-digit 
numbering  system.  This  stamp  replaces  the 
one  currently  being  used  by  the 
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Commonwealth  of  the  Northern  Mariana 
Islands. 

Goods  exported  from  the  CNMI  prior  to 
August  15, 1988,  that  have  been  certified  by 
the  CNMI  by  using  the  old  certification  stamp 
shall  not  be  denied  entry  for  consumption,  or 
withdrawal  from  warehouse  for  consumption, 
into  the  Customs  territory  of  the  United 
States  (i.e..  the  50  States,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico),  provided  they  are  in  accordance  with 
previous  requirements. 

The  Cotnmittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aHl). 

Sincerely, 
fames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Facsimile  of  New  Certification  Stamp 
for  Textile  Products  From  the  CNMI 


<^^^, 


OTY.  (DOZ.) 


COUNTRY  OF  ORIGIN 


CO 


ro 


I  HEREBY  CERTIFY  THAT  THE  SWEATERS  IM 
THIS  SHIPMENT  HAVE  BUNASSEMBUD   i  C") 
_:,  »     IN  THE  CNUt  AS  REQUtREO  BY  THE      '  ^~"^ 
^\      CERrirlCAflOK  ARRANGtittNT.       ,  ^ 


AUTHORUIO  SltHATURE 


W. 


OfEMPlW* 


(FR  Doc.  88-18289  Filed:  8-11-88;  8:45  am] 

BILLING  COOE  3S10-M-M 


Amendment  to  the  Export  Visa 
Requirements  for  Certain  IMan-Made 
Filler  Textile  Products  From  Pakistan 

August  9, 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  requirements. 

EFFECTIVE  DATE:  August  15, 1988. 

Authority:  E.0. 11651  of  March  3. 1972.  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956.  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 


SUPPLEMENTARY  INFORMATION:  The  visa 
requirements  are  being  amended  to 
include  coverage  of  man-made  fiber 
textile  products  in  merged  Categories 
226/313,  613/614.  638/639  and  647/648. 
produced  or  manufactured  in  Pakistan 
and  exported  from  Pakistan  on  and  after 
January  1, 1988. 

A  copy  of  the  current  bilateral  textile 
agreement  is  available  from  the  Textiles 
Division,  U.S.  Department  of  State,  (202) 
647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  is 
available  in  the  C0RREIj\T10N:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16, 
1987).  Also  see  48  FR  25257,  published 
on  June  6, 1983;  52  FR  49189,  published 
on  December  30. 1987  and  53  FR  54. 
published  on  January  4, 1988. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementatioo  of  Textile 
Agreements 

August  9, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  27, 1983,  as  amended, 
by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive,  as  amended  on  June  2, 1987, 
established  export  visa  and  exempt 
certification  requirements  for  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Pakistan. 

Effective  on  August  15, 1988,  you  are 
directed  to  permit  entry  of  textile  products 
visaed  as  merged  Categories  226/313, 613/ 
614,  638/639  and  647/648  which  are  exported 
from  Pakistan  on  and  after  January  1, 1988. 

Merged  category  quota  merchandise  may 
be  accompanied  by  either  the  appropriate 
merged  category  visa  or  the  correct  category 
visa  corresponding  to  the  actual  shipment 
(i.e..  Categories  613/614  may  be  visaed  as 
613/614  or  if  the  shipment  consists  solely  of 
Category  613  merchandise,  the  shipment  may 
be  visaed  as  Category  613.  but  not  Category 
614). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  88-18290  Filed  8-11-88;  8:45  am) 

BILLmO  CODE  3S10-OR-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988  Additions 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  procurement  list. 

summary:  This  list  adds  to  Procurement 
List  1988  commodities,  and  a  military 
resale  commodity  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  September  12. 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT. 
E.  R.  Alley,  Jr.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
March  18,  May  16,  June  10,  June  17,  and 
June  24. 1988.  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (53  FR  8945, 17238.  21885.  22688. 
and  23783)  of  proposed  additions  to 
Procurement  List  1988.  December  10, 
1987  (52  FR  46926). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities, 
military  resale  commodity,  and  services 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities,  military  resale 
commodity,  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities,  military  resale  commodity, 
and  provide  the  services  procured  by 
the  Government. 

Accordingly,  the  following 
commodities,  military  resale  commodity, 
and  services  is  hereby  added  to 
Procurement  List  1988: 
Comniodities 
Pad,  Writing  Paper 

7530-00-285-3090 

(GSA  Regions  W.  2,  3, 4,  7.  a  9  and  10) 

7530-01-124-7632 

(GSA  Regions  4  and  6) 

Pamphlets  (3229-S) 

7690-00-NSH-0010 
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(Requirements  of  Government  Printing  Office. 
Philadelphia.  Pennsylvania — DLA 
Requisitions  only) 

Pad.  Shoulder  Strap 
P.S.  Item  No.  D-1212 

Military  Resale  Item  No.  and  Name 

650  Dryer,  Sweater 

Services 

Commissary  Warehouse  Service 
Scott  Air  Force  Base,  Illinois 

Janitorial/Custodial 

Federal  Building  and  U.S.  Courthouse.  500 
Fannin  Street,  Shreveport,  Louisiana 

Janitorial/Custodial 

Building  1400,  Hill  Air  Force  Base.  Utah 

Janitorial/Custodial 

Building  3504.  Naval  Amphibious  Base,  Little 
Creek,  Norfolk,  Virginia 

fanitorial/Custodial  and  Grounds 
Maintenance 

Naval  Aviation  Depot,  Naval  Air  Station, 

Jacksonville,  Florida. 
E.R.  Alley.  |r.. 
Acting  Executive  Director. 
(FR  Doc.  8&-18295  Filed  8-11-88:  8:45  am) 
BILUNG  CODE  M2&-3}-M 


Procurement  List  1988  Addition 

agency:  Committee  for  Purchase  from 
the  BHnd  and  Other  Severely 
Handicapped. 

ACTION:  Addition  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1988  a  commodity  to 
be  produced  by  workshops  for  the  blind 
or  other  severely  handicapped. 
EFFECTIVE  DATE:  September  12. 1988. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley.  Jr.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  May 
20. 1988,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  a  notice  (53  FR 
18117)  of  proposed  addition  to 
Procurement  List  1988,  December  10, 
1987  (52  FR  46926). 

Comments  were  received  from  a  law 
firm  representing  the  International 
Association  of  Wiping  Cloth 
Manufacturers  (lAWCM)  regarding  the 
proposed  addition  of  the  Warner 
Robins.  Georgia  requirements  for  this 
wiping  rag. 

The  major  issues  raised  in  the 
comments  concerned  the  impact  on  the 
wiping  rag  industry,  the  Federal 


Government,  and  the  environment  if  the 
Government's  requirements  for  all 
wiping  rags  are  added  to  the 
Procurement  List.  In  addition,  the 
commenter  questioned  the  workshop's 
capability  to  meet  surge  demands  by  the 
Government  and  suggested  the 
Committee  should  not  use  its  procedures 
for  determining  the  fair  market  price  for 
the  rags  since  the  workshop  has  a  free 
source  for  the  raw  materials. 

Impact  on  Industry,  Federal 
Government,  and  Environment 

The  commenter  discussed  the  impact 
on  the  industry.  Federal  Government 
and  the  environment  if  the  total 
requirements  of  the  Federal  Government 
for  wiping  cloths  were  to  be  added  to 
the  Procurement  List.  He  indicated  that 
the  lAWCM  members  are  gravely 
concerned  that  this  action  is  only  the 
first  step  in  an  attempt  by  the 
workshops  to  become  the  dominant  or 
sole  supplier  of  wiping  rags  to  the 
Government. 

The  issue  considered  by  the 
Committee  is  the  addition  of  only  the 
Warner  Robins,  Georgia  requirements 
for  the  wiping  rag,  NSN  7920-00-205- 
1711  to  the  Procurement  List.  The 
statements  made  by  the  commenter 
regarding  the  effect  on  the  wiping  cloth 
industry,  the  Federal  Government,  and 
the  environment  if  all  of  the 
Goverrunenfs  requirements  for  wiping 
rags  were  added  to  the  Procurement  List 
is  not  germane  and  is.  therefore, 
inappropriate  to  be  addressed  by  the 
Committee  relative  to  this  action. 

The  value  of  the  current  contractor's 
contract  for  the  portion  considered  by 
the  Committee  in  this  action  represents 
about  1.8%  of  the  annual  sales  of  that 
firm.  This  is  not  considered  to  be  serious 
impact. 

The  Committee  in  its  regulations  (41 
CFR  51-2.6  "Suitability")  states  that  in 
deciding  whether  or  not  a  proposed 
addition  to  the  Procurement  List  would 
have  a  serious  adverse  impact  on  the 
current  or  most  recent  contractor,  the 
Committee  gives  particular  attention  to 
the  possible  impact  on  that  contractor's 
sales,  including  any  cumulative  impact 
as  a  result  of  other  recent  Committee 
actions. 

Capability  of  Workshop  to  Produce 

The  commenter  indicated  that  wiping 
cloths  are  considered  by  the 
Government  to  be  "mission  essential" 
and  producers  must  be  able  to  meet 
surge  demands  on  an  expedited  basis. 
He  questioned  the  workshop's 
capability  to  find  appropriate  personnel 
quickly  due  to  the  various  operations 
involved  in  processing  them  for  sale  to 
the  Government. 


This  addition  will  create  three  jobs  for 
severefy  handicapped  persons.  If  the 
Government's  requirements  were 
doubled,  only  three  additional  persons 
would  be  required.  The  Committee  does 
not  feel  that  the  workshop  will  have 
difficulty  in  obtaining  and  training 
additional  personnel  to  produce  these 
wiping  rags  to  meet  the  surge 
requirements  of  the  Government.  The 
procuring  activity  has  indicated  as  a 
result  of  an  on-site  inspection  that  the 
workshop  is  capable  of  producing  the 
wiping  rags  in  compliance  with 
commercial  item  description.  In 
addition,  personnel  from  the  National 
Industries  for  the  Severely  Handicapped 
have  inspected  the  workshop  and 
verified  that  the  workshop  is  capable  of 
producing  the  wiping  rags.  Based  on  the 
above,  the  Committee  has  determined 
that  the  workshop  is  capable  of 
producing  the  wiping  rags  in  compliance 
with  the  Government's  requirements. 

Fair  Market  Price 

The  commenter  stated  that  the 
Committee's  fair  market  price  procedure 
should  not  be  used  for  these  wiping  rags 
since  the  workshop  has  a  free  source  for 
raw  materials. 

Under  the  Committee's  Act,  the 
Committee  is  responsible  for 
determining  "fair  market  prices"  for 
commodities  and  services  on  the 
Procurement  Ust  (41  U.S.C.  47(b)).  The 
Committee  considers  that  the 
reasonable  bids  received  by  the 
Government  for  the  item  under 
consideration  are  the  best  measure  of 
the  market  for  that  item.  Under  its 
longstanding  policy,  the  initial  fair 
market  prices  for  items  being  added  to 
the  Procurement  List,  which  have  been 
recently  procured  by  the  Government, 
are  based  on  the  median  of  the 
reasonable  bids  which  were  received  on 
the  most  recent  procurement,  or  the 
award  price  increased  by  5%,  whichever 
is  greater.  Thus,  the  workshop's  cost  for 
the  raw  materials  used  in  producing  the 
wiping  rags  for  the  Government  is  not 
an  appropriate  issue  in  the  Committee 
determination  of  the  fair  market  price 
for  those  rags. 

Based  on  the  preceding,  the  price 
established  by  the  Committee  is 
considered  to  be  reflective  of  the  market 
for  the  wiping  rags  and  is  a  fair  market 
price  within  the  policies  and  procedures 
of  the  Committee. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c  and  41  CFR  51-2.6. 
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I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the  commodity 
procured  by  the  Government. 

Accordingly,  the  following  commodity 
is  hereby  added  to  Procurement  List 
1988: 

Rag,  Wiping 

7920-0O-20S-1711 

(Requirements  for  Warner  Robins.  Georgia 
only) 

E.R.  Alley.  Jr.. 

Acting  Executive  Director. 

[FR  Doc.  88-18296  Filed  8-11-88:  8:45  am) 

BttXINO  CODE  6e20-33-«i 


Procurement  List  1988  Proposed 
Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  a  commodity  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  September  12, 1988. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

E.R.  Alley,  Jr.  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  services  to  Procurement 
List  1988,  December  10, 1987  (52  FR 
46926). 


Commodity 

Side  Rack,  Vehicle 
2510-00-860-0523 

Services 

Janitorial/Custodial 
U.S.  Post  Office,  Courthouse  and  Social 
Security  Administration  District  Office, 
Hot  Springs,  Arkansas 
(anitonal/Custodial 
Domiciliary  Buildings  8A,  lOA,  14  A&B.  16 
A&B.  25  and  34.  VA  Medical  Center, 
Dublin,  Georgia 
]anitoriaI/Cu8todiaI 

U.S.  Courthouse  Annex.  1100  East  Main 
Street,  Richmond,  Virginia 
E.  R.  Alley,  )r. 
Acting  Executive  Director. 
[FR  Doc.  88-18297  Filed  8-11-88;  8:45  am] 

BILUNG  CODE  6820-33-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Description  of  Vessels/Description  of 
Operations;  ENG  Forms  3931  and  3932; 
OMB  Control  Number  0702-0033. 

Type  of  Request:  Extension. 

A  verage  Burden  Hours/Minutes  Per 
Response:  60  minutes. 

Frequency  of  Response:  Annual. 

Number  of  Respondents:  2,000. 

Annual  Burden  Hours:  2,000. 

Annual  Responses:  2,000. 

Needs  and  Uses:  Statistical  general 
use  data  is  collected  as  required  by  42 
STAT  1043  on  freight  and  passenger 
vessels  operating  in  U.S.  Waters,  under 
the  American  flag.  Transportation  Lines 
of  the  United  States  (TLUS)  contains 
information  of  the  vessel  operators  and 
their  American  flag  vessels  operating  or 
available  for  operation  on  the  inland 
waterways  of  the  United  States  in  the 
transportation  of  freight  and  passengers. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Dr.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503, 


DOD  Clearance  Officer:  VJs.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from.  Ms. 
Rascoe-Harrison  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302. 
telephone  (202)  746-0933. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

August  9, 1988. 

[FR  Doc.  88-18264  Filed  8-11-88:  6:45  am] 

BILLING  COOC  M10-01-M 


Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
September  6, 1988;  Tuesday,  September 
13, 1988;  Tuesday,  September  20, 1988: 
and  Tuesday.  September  27, 1988  at 
10:00  a.m.  in  Room  1E801,  The  Pentagon, 
Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Public  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.(c){2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b.(c)(2)),  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
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been  obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
552b.(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee,  Room  3D264,  The 
Pentagon,  Washington,  DC  20301. 

L.M.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
August  9, 1988. 
|FR  Doc.  88-18265  Filed  8-11-88;  8:45  am) 

BILLING  CODE  M10-01-II 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  New  Continuing 
Computer  Matching  Program  Between 
Department  of  Defense  and  New  Yorit 
City  Human  Resources  Administration 

agency:  Defense  Manpower  Data 
Center  (DMDC)  of  the  Defense  Logistics 
Agency  (DLA).  Department  of  Defense 
(DoD). 

ACTION:  Public  notice  of  a  Computer 
Matching  Program  between  the  DoD  and 
the  New  York  City  Human  Resources 
Administration  for  any  public  comment. 

summary:  The  Department  of  Defense 
plans  to  participate  in  a  computer 
matching  program  at  the  request  of  the 
New  York  City  Human  Resources 
Administration  in  it's  efforts  to  detect 
fraud,  waste  and  abuse  in  the  public 
assistance  programs  administered  by 
the  City  of  New  York.  The  computer 
match  will  compare  the  city's  master  file 
of  public  assistance  clients  with  DoD 
records  of  active,  retired,  and  reserve 
military  members  and  DoD  civilian 
employees,  active  and  retired. 

DATES:  This  proposed  action  shall  be 
effective  August  12, 1988.  Nevertheless, 
any  public  comment  will  be  considered 
provided  comments  are  received  on  or 
before  September  12, 1988. 
ADDRESS:  Comments  may  be  submitted 
to  Robert  J.  Brandewie.  Deputy  Director, 
Defense  Manpower  Data  Center.  550 
Camino  El  Estero,  Suite  200.  Monterey. 
CA  93940-3231.  Telephone:  (406)  375- 
4131. 

FOR  FURTHER  INFORMATION  CONTACT 

Aurelio  Nepa,  Jr..  Staff  Director.  Defense 
Privacy  Office,  Room  205,  400  Army 
Navy  Drive,  Arlington,  VA  22202-2803. 
Telephone:  (202)  894-3027. 


SUPPLEMENTARY  INFORMATION:  The 

computer  matching  will  be  performed  at 
the  Defense  Manpower  Data  Center 
(DMDC)  in  Monterey,  CA.  The  DMDC. 
Defense  Logistics  Agency,  Department 
of  Defense,  will  be  the  matching  agency 
and  the  New  York  City  Human 
Resources  Administration  (NYC  HRA) 
250  Church  Street.  New  York  City.  NY 
10013,  will  be  the  benefitting  source 
agency.  The  match  will  be  accomplished 
using  the  social  security  number.  The 
purpose  of  the  match  is  to  assist  NYC 
HRA  in  it's  efforts  to  identify  individuals 
receiving  public  assistance,  food  stamps, 
medicaid  or  child  support  benefits  from 
the  City  of  New  York  to  which  they  are 
not  legally  entitled  to,  or  possibly  a 
reduction  in  benefit  entitlements  may  be 
in  order.  There  will  be  some  two  million 
active  individuals  on  this  file 
representing  active  public  assistance, 
food  stamps,  medicaid  and  child 
support.  Matching  records  will  be 
returned  to  NYC  HRA  who  will  be 
responsible  for  reviewing  the  match 
data  and  for  assuring  that  each  benefit 
recipient  receives  proper  due  process 
notification  of  the  match  results  before 
any  adverse  action  is  taken  to  reduce  or 
eliminate  benefits. 

Set  forth  below  is  the  information 
required  by  the  paragraph  5.f.(l)  of  the 
Revised  Supplemental  Guidance  for 
Conducting  Computerized  Matching 
Programs,  issued  by  the  Office  of 
Management  and  Budget  on  May  11, 
1982  (47  FR  21656,  May  19. 1982).  A  copy 
of  this  proposed  notice  has  been 
provided  to  the  President  of  the  Senate, 
the  Speaker  of  the  House  of 
Representatives  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  on  {uly  27, 1988  pursuant  to  the 
cited  OMB  matching  guidelines. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

August  9, 1988. 

Report  of  a  New  Continuing  Computer 
Matching  Program  Between  the 
Department  of  Defense  and  the  New 
Yorl(  City  Human  Resources 
Administration 

a.  Authority:  The  legal  authority  under 
which  the  computer  matching  program 
will  be  conducted  is  subsection  (b)(3)  of 
the  Privacy  Act  of  1974.  5  U.S.C.  552a;  7 
U.S.C  2011-2029,  Food  Stamp  Act  of 
1977,  as  amended;  10  U.S.C.  138, 
Assistant  Secretaries  of  Defense; 
appointment;  powers  and  duties: 
precedence;  7  CFH  Part  273 — 
Certification  of  Eligible  Households 
(Agriculture);  Title  IV  A  (Public 
Assistance).  Title  IV  D  (Child  Support). 
Title  XVI  (Medicaid)  of  the  Social 


Security  Act.  42  U.S.C  603.  651  through 
658. 1302. 1382. 1902.  Chapter  IV, 
Subchapter  C  (Medical  Assistance 
Programs):  45  CFR  Part  206— 
Application,  Determination  of  Eligibility 
and  Furnishing  Assistance — Public 
Assistance  Programs  (HHS);  45  CFR 
Chap  III — Location  of  absent  parents, 
actions  to  establish  paternity  and  obtain 
and  enforce  support  (Office  of  Child 
Support);  45  CFR  Part  235— 
Administration  of  Financial  Assistance 
Programs;  Office  of  Management  and 
Budget:  "Revised  Supplemental 
Guidance  for  Conducting  Matching 
Programs,"  dated  May  11. 1982  (47  FR 
21656.  May  19. 1982);  New  York  State 
Rules  and  Regulations,  Book  18 — Social 
ServiceSj  Section  351-5. 

b.  Program  Description:  The  matching 
program,  established  under  a 
Memorandum  of  Understanding  (MOU). 
will  identify  DoD  employees  and 
members  who  are  recipients  of  New 
York  City  Human  Resources 
Administration  (NYC  HRA)  assistance 
beneHts. 

Upon  receipt  a  computer  tape  file  of 
all  the  active  benefit  accounts  from  NYC 
HRA.  the  Defense  Manpower  Data 
Center  (DMDC)  will  perform  a  computer 
match  using  all  nine  digits  of  the  social 
security  numbers  of  the  individuals 
concerned.  All  matching  DoD  records 
(hits)  will  be  forwarded  to  NYC  HRA 
along  with  the  respective  submission 
data  consisting  of  the  DoD  employee  or 
member's  name,  service  (or  agency), 
category  of  employee  (active  or  retired), 
salary  or  retirement  benefit,  and  current 
work  or  home  address  from  DMDC's 
records.  No  information  will  be 
disclosed  by  DMDC  from  non-matching 
DoD  records  (non-hits). 

The  DMDC  file  for  the  match  will 
utilize  records  of  DoD  active  duty, 
retired  and  reserve  military  members 
and  civilian  personnel,  both  active  and 
retired.  DMDC,  the  matching  agency, 
will  be  performing  the  computer  match 
and  NYC  HRA  will  be  the  beneficial 
source  agency  furnishing  a  computer 
tape  file  on  which  to  match  containing 
some  two  million  active  individuals 
representing  active  public  assistance, 
food  stamps,  medicaid  and  child  support 
cases.  Matching  records  (hits)  will  be 
furnished  to  NYC  HRA  who  will  be 
responsible  for  reviewing  the  matching 
data  and  assuring  that  individuals  are 
positively  identified  as  one  and  the 
same. 

NYC  HRA  will  utilize  the  hit  data  and 
make  the  initial  follow-up 
determinations  to  close  or  reduce  the 
benefits  of  NYC  HRA  benefit  recipients 
who  are  not  living  in  New  York  City  or 
whose  income  exceed  the  allowable 
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standards.  It  may  be  used  as  a  basis  for 
determining  continued  eligibility  and 
recouping  benefit  overpayments.  It  will 
also  serve  to  identify,  locate  and  report 
those  individuals  who  may  be  able  to 
provide  child  support  to  NYC  HRA 
recipients  to  the  Department  of  Child 
Support.  NYC  HRA  will  be  responsible 
for  assuring  that  the  benefit  recipient 
receives  proper  due  process  notification 
before  any  adverse  action  is  taken  on 
the  part  of  NYC  HRA.  Any  benefit 
recipient  against  whom  a  negative 
action  is  taken  will  be  given  the  benefit 
of  appeal. 

DMDC  will  make  reasonable  efforts, 
pursuant  to  subsection  (e)(6)  of  the 
Privacy  Act  (5  U.S.C.  55a),  to  assure  that 
the  DoD  records  are  accurate,  complete, 
timely,  and  relevant  for  agency  purposes 
before  disclosure.  Further  it  will  insure 
that  an  accounting  of  the  disclosures  are 
maintained  pursuant  to  subsection  (c)  of 
the  Privacy  Act. 

c.  Records  to  be  Matched:  The  DMDC. 
Defense  Logistics  Agency,  system  of 
records  that  is  subject  to  the  Privacy  Act 
of  1974.  and  containing  an  appropriate 
routine  use  permitting  the  records 
contained  therein  to  be  used  for  this 
matching  program,  is  identified  as 
S322.10  DLA-LZ.  entitled:  "Defense 
Manpower  Data  Center  Data  Base."  The 
notice  for  this  record  system  was  last 
published  in  the  Federal  Register  at  53 
PR  442  on  February  16. 1988.  The  NYC 
HRA  record  system  is  entitled:  "Extract 
of  HR,  AFDC,  Food  Stamps,  Medicaid 
and  missing  parents  file."  This  is  not  a 
Federal  record  system  and  is  maintained 
by  t!      'ew  York  City  Human  Resources 
Admmistration,  Office  of  Systems 
Development,  IM  Programs,  354 
Broadway — 4th  Floor,  New  York  City, 
NY  10013. 

d.  Period  of  the  Match:  The  initial 
match  will  commence  after  publication 
of  this  notice  in  the  Federal  Register  and 
will  be  repeated  periodically  thereafter. 

e.  Security  Safeguards:  Automated 
records  are  accessible  only  by  password 
and  access  to  the  computer  centers  is  by 
key  or  picture  identification.  Hard  copy 
records  are  maintained  in  Federal.  State. 
City  office  buildings  in  lockable  file 
cabinets  and  are  accessed  only  by 
authorized  Federal,  State  or  City 
employees  who  have  an  official  need  to 
know. 

f.  Retention  and  Disposition  of 
Records:  Computer  tapes  received  by 
DMDC  will  be  returned  to  NYC  HRA 
upon  successful  completion  of  each 
match  and  shall  not  be  copied  or  used 
for  any  other  purposes  except  as 
described  above.  The  NYC  HRA  tape 
file  will  be  used  and  accessed  only  to 
Iho  matching  agreed  to;  it  will  not  be 
us'td  to  extract  information  concerning 


"non-hit"  individuals  for  any  purpsoe. 
Likewise,  the  DoD  data  provided  to  NYC 
HRA  shall  not  be  used  for  any  other 
purpose  other  than  described  purposes 
above.  Hard  copy  case  file  records 
created  by  NYC  HRA  as  a  result  of  the 
match  will  be  used  by  the  City  of  New 
York  to  determine  continued  benefit 
entitlement  levels  and  to  contact  the 
benefit  recipient  if  necessary.  These 
individual  case  file  records  are  within 
the  exclusive  control  and  jurisdiction  of 
the  City  of  New  York. 

[PR  Doc.  88-18266  Filed  ft-11-88;  8:45  am) 
BILUNG  CODE  3S10-01-M 


Department  of  the  Navy 

Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Latin  America  Task  Force  will  meet 
August  30-31. 1988  from  9  a.m.  to  5  p.m. 
each  day.  in  Norfolk.  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to  gain 
a  broad  overview  and  insight  on  Latin 
America  related  to  U.S.  security  and 
naval  interests.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b{c)(l)  of  title  5, 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman. 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee.  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

Date:  August  8, 1988. 
Jane  M.  VLrga, 

Lieutenant,  JAGC,  USSR,  Alternate  Federal 
Register  Liaison  Officer. 
[PR  Doc.  88-18246  Filed  8-11-68;  8:45  am] 
BtLUNG  CODE  3810-AE-M 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Laser  Weapons  will 


meet  on  September  12-13, 1988.  The 
meeting  will  be  held  at  the  Office  of  the 
Chief  of  Naval  Research.  Room  1020.  800 
North  Quincy  Street,  Arlington,  VA.  The 
meeting  will  commence  at  9:00  a.m.  and 
terminate  at  5:00  p.m.  on  September  12: 
and  will  commence  at  9:00  a.m.  and 
terminate  at  3:00  p.m.  on  September  13. 
1988.  All  sessions  of  the  meeting  will  be 
closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
on  laser  weapons.  The  agenda  will 
include  discussions  concerning  the  draft 
report  and  an  intelligence  update.  These 
discussions  and  briefings  will  contain 
classified  information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  522b(c)(l) 
of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  LW. 
Snyder,  U.S.  Navy.  Office  of  Naval 
Research.  800  North  Quincy  Street. 
Arlington.  VA  22217-5000.  Telephone 
Number  (202)  696-4879. 

August  8, 1988. 
Jane  M.  Virga, 

Lieutenant,  JAGC.  U.S.  Naval  Reserve. 
Alternate  Federal  Register  Liaison  Officer 
(PR  Doc.  88-18248  Filed  8-11-88;  8:45  am] 

BHJJNQ  CODE  3810-AE-M 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Countermine 
Capabilities  for  Amphibious  Operations 
will  meet  on  September  1^-14, 1988.  The 
meeting  will  be  held  at  the  Center  for 
Naval  Analyses,  4401  Ford  Avenue, 
Alexandria.  VA.  The  meeting  will 
commence  at  9:00  a.m.  and  terminate  at 
5:30  p.m.  on  September  13;  and 
commence  at  9:00  a.m.  and  terminate  at 
4:00  p.m.  on  September  14, 1988.  All 
sessions  of  the  meeting  will  be  closed  to 
the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
related  to  an  assessment  of  the  mine/ 
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countermine  threat  and  current 
capabilities  and  limitations,  and  an 
evaluation  of  the  technological 
approaches  to  detection,  neutralization, 
marking  and  reporting  problems.  The 
agenda  will  include  discussions  on 
amphibious  warfare,  mine  warfare, 
countermine  capabilities  and 
limitations,  and  a  threat  assessment. 
These  briefings  and  disciusions  will 
contain  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is  in  fact  properly  classified 
pursuant  to  such  Executive  order.  The 
classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably 
intertwined  as  to  preclude  opening  any 
portion  of  the  meeting.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact  Commander  L.W. 
Snyder.  U.S.  Navy,  Office  of  Naval 
Research,  800  North  Quincy  Street. 
Arlington,  VA  22217-5000.  Telephone 
Number  (202)  696-4879. 

Date:  August  8, 1988. 

JaneM  ViigH, 

Lieutenant.  JAGC,  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 

[FR  Doc.  88-18249  Filed  8-11-88:  8:45  am] 

B«UJNG  COOE  3t10-AE-« 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 

action:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATE:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  12, 1988. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place  NW..  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster. 


Department  of  Education.  400  Maryland 

Avenue  SW.,  Room  5624,  Regional 

Office  Building  3,  Washington.  DC 

20202. 

FOR  FUHTNCR  INFORMATION  CONTACT 

Margaret  B.  Webster.  (202)  732-3915. 

supncMCNTARY  mroNMATiON:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requuvs  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  August  9. 1988. 
Carios  U.  Rice. 

Director  for  Information  Technology  Services. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement 
Title:  Report  of  Vending  Facility 

Program 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 

Responses:  51 

Burden  Hours:  423 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0. 

Abstract-  State  Vocational 
Rehabilitation  agencies  report  on 
services  to  blind  individuals  under  the 
Vending  Facility  Program.  The 
Department  will  use  the  information  to 
ensure  financial  accountability  and 
solvency  of  the  program. 

Office  of  Postsecondary  Education 
Type  of  Review:  Extension 


Title:  Request  for  Designation  as  an 

Eligible  Institution 
Frequency:  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden: 

Responses:  1.000 

Burden  Hours:  8,000 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0. 

Abstract-  This  form  will  be  used  by 
institutions  of  higher  education  to  apply 
for  funding  under  the  Strenghtening 
Institutions  Programs  and  the 
Endowment  Challenge  Grant  Programs. 
The  Department  will  use  the  information 
to  make  grant  awards. 

[FR  Doc.  68-18281  Filed  8-11-86;  8:45  am] 
BtUING  COOC  40QS-0MI 


[84.1 16A) 

PreappUcations  and  Applications  for 
New  Awsrds  Under  the 
Comprehensive  Program  of  the  Fund 
for  the  Improvement  of  Postsecondary 
Education  (RPSE)  for  Hscal  Year  1988 

Purpose:  Provides  grants  to  or  enters 
into  cooperative  agreements  with 
institutions  of  postsecondary  education 
and  other  public  and  private  institutions 
and  agencies  to  improve  postsecondary 
education  and  educational 
opportunities. 

Deadline  for  Transmittal  of 
PreappUcations:  October  18. 1988. 

Deadline  for  Transmittal  of 
Applications:  March  1, 1989. 

Application  Available:  August  26, 
1988. 

Estimated  Size  of  Awards:  $5,000  to 
$200,000  per  year. 

Estimated  Number  of  Awards:  76. 

Project  Period:  12  to  36  months. 

Available  Funds 

The  President's  Budget  for  fiscal  year 
1989  includes  $13,500,000  for  FIPSE.  Of 
this  amount,  approximately  $5,000,000 
would  be  available  for  an  estimated  76 
new  awards  under  the  Comprehensive 
Program.  The  Congress  has  not  yet 
completed  action  on  the  1989 
appropriation.  The  estimates  above 
assume  passage  of  the  President's 
budget.  These  estimates,  however,  do 
not  bind  the  Department  of  Education  to 
a  specific  number  of  grants  or  to  the 
amount  of  any  grant 

Priorities 

The  Secretary  supports  a  broad  range 
of  programs  that  seek  to  improve 
postsecondary  education.  In  accordance 
with  34  CFR  75.105(c)(1).  the  Secretary 
invites  applications  addressing  the 
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following  priorities.  However,  the  list  is 
not  meant  to  be  exhaustive.  Projects 
that  do  not  meet  any  of  these  priorities 
are  also  eligible  for  support  if  they 
address  other  immediate  problems  or 
issues  in  postsecondary  education. 
Applications  are  invited  that  seek  to: 

(1)  Ensure  that  undergraduate 
curricula  provide  the  knowledge  and 
skills  which  an  educated  citizen  needs, 
including  knowledge  of  our  intellectual 
and  cultural  heritage; 

(2)  Ensure  that  recent  increases  in 
access  to  postsecondary  education  are 
made  meaningful  by  improving  retention 
and  completion  rates  without 
compromising  program  standards; 

(3)  Improve  the  quality  of 
undergraduate  education  by  raising 
academic  standards  for  the  bachelors 
degree,  strengthening  the  liberal  arts 
component  of  undergraduate 
professional  programs,  developing 
means  of  assessing  and  comparing 
programs  and  institutions,  and 
recognizing  and  rewarding  outstanding 
undergraduate  teaching  through  hiring, 
tenure,  and  promotion  policies; 

(4)  Reform  the  education  of  school 
teachers  by  making  it  easier  for  able 
people  to  qualify  as  teachers  who  have 
earned  degrees  in  fields  other  than 
education  and  who  currently  lack 
pedagogical  training,  increasing  current 
and  prospective  teachers'  mastery  of  the 
subjects  they  teach,  ensuring  that 
prospective  teachers  have  a  solid 
grounding  in  the  liberal  arts,  and 
attracting  more  people  of  commitment 
and  high  intellectual  ability  to  the 
teaching  profession: 

(5)  Reform  graduate  education  by 
fostering  the  teaching  skills  of  Ph.D. 
candidates  bound  for  careers  in 
teaching,  and  broadening  the  social  and 
ethical  perspectives  of  students  in 
professional  graduate  programs 
generally; 

(6)  Strengthen  postsecondary 
educational  institutions  and 
organizations  by  providing  incentives  to 
develop  the  abilities  of  their  leaders, 
administrators,  faculty,  and  staff; 

(7)  Provide  education  for  a  changing 
economy  by  offering  educational 
programs  and  services  for  workers, 
unemployed  individuals,  businesses, 
and  communities; 

(8)  Develop  educational  uses  of 
technology,  including  computers, 
television,  and  other  electronic  media. 

Applicable  Regulations 

|a)  The  Education  Department 
General  Administrative  Regulations,  34 
CFT?  Parts  74,  75,  77,  78.  and  80,  (b)  the 
regulations  in  34  CFR  Part  630,  with  the 
exception  noted  in  34  CFR  630.4. 


For  Applications  and  Information 
Contact:  The  Fund  for  the  Improvement 
of  Postsecondary  Education.  400 
Maryland  Avenue.  SW.,  Room  3100. 
ROB-3,  Washington,  DC  20202. 
Telephone  (202)  732-5750  or  732-5766. 

ProgtaiB  Authority:  20  U.S.C.  1135. 
Dated:  August  9. 1988. 
Kenneth  D.  Whitehead. 

Assistant  Secretary  for  Postsecondary 

Education. 

|FR  Doc  88-18364  Filed  8-11-88;  8:45  am) 

BILUNG  CODE  4000-01-4I 

Office  of  Educational  Research  and 
Improvement 

Advisory  Council  on  Education 
Statistics;  Meeting 

agency:  Advisory  Council  on  Education 
Statistics  (ACES). 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  September  15-16, 1988. 
address:  555  New  Jersey  Avenue  NW., 
Room  328.  Washington,  DC  20208. 
FOR  FURTHER  INFORMATION  CONTACT: 
Iris  Silverman.  Executive  Director, 
Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue, 
Room  400J.  Washington.  DC  20208. 
Telephone:  (202)  357-6831. 
SUPPLEMENTARY  INFORMATION:  The 

Advisory  Council  on  Education 
Statistics  is  established  under  section 
406(c)(1)  of  the  Education  Amendments 
of  1974.  Pub.  L  93-380.  The  Council  is 
established  to  review  general  policies 
for  the  operation  of  the  National  Center 
for  Education  Statistics  (NCES)  in  the 
Office  of  Educational  Research  and 
Improvement  and  is  responsible  for 
advising  on  standards  to  insure  that 
statistics  and  analyses  disseminated  by 
NCES  are  of  high  quality  and  are  not 
subject  to  political  influence.  The 
meeting  of  the  Council  is  open  to  the 
public.  The  proposed  agenda  includes 
the  following:. 

•  NCES:  Two  years  After  the  National 
Academy  of  Sciences'  Evaluation 

•  Report  on  the  New  Legislation 

•  Assessment  of  Student  Learning  in 
Postsecondary  Education 

•  Update  on  the  Dropout  Program 


•  School  Finance  Program 

•  Council  Business. 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  OfBce  of  the  Executive 
Director.  Advisory  Council  on  Education 
Statistics.  555  New  Jersey  Avenue  NW.. 
Room  400J.  Washington.  DC  20208. 

Dated:  August  4. 1968. 

Chester  E.  Finn,  Jr., 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

[FR  Doc.  88-18272  Filed  8-11-88;  8:45  amj 

BILLING  COOC  400»-01-M 


DEPARTMENT  OF  ENERGY 

Intent  to  Award  a  Grant  Agreement  to 
International  Building  Performance 
Simulation  Association  (IBPSA) 

agency:  U.S.  Department  of  Energy 
(DOE). 

action:  The  U.S.  DOE  announces  that 
pursuant  to  10  CFR  600.7(b)(2).  it  is 
awarding  a  noncompetitive  financial 
assistance  instrument  under  grant 
number  DE-FGOl-«8CE21028  for  a 
conference  entitled  "Building  Simulation 
"89." 

summary:  The  US.  DOE.  Office  of 
Building  and  Community  Systems 
(OBCS)  is  preparing  a  request  to  fund 
the  proposed  International  Conference. 
The  objectives  of  the  conference  are: 

(a)  To  provide  a  forum  for 
researchers,  developers,  and  users  of 
energy  simulation  models  to  come 
together  and  exchange  ideas  and 
information  and  encourage  the 
advancement  of  knowledge;  (b)  to 
provide  a  fonun  for  transferring 
information  and  teclmologies:  (c)  to 
foster  excellence  and  professional 
growth  in  the  field  of  building 
simulation;  and  (d)  to  publish  and 
distribute  the  research  papers  presented 
at  the  conference  on  topics  of  special 
interest 

The  conference  will  provide  an 
interdisciplinary  forum  in  which  invited 
speakers  will  present  the  latest  research 
results,  advances  in  software 
development  and  integration,  and  other 
aspects  of  computerized  simulation  of 
building  performance  simulation, 
lighting  simulation,  acoustics  simulation, 
thermal  storage  simulation,  computer- 
aided  design  and  luiowledge-based 
design  methods.  It  is  anticipated  that  the 
symposium  will  attract  contributions 
from  architects  and  engineers,  building 
managers,  computer  specialists  and 
researchers,  energy  directors  and 
researchers.  DOE  laboratories,  and 
others  interested  in  the  use  and 
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development  of  building  simulation  tools 
including  officials  from  all  levels  of 
government. 

The  conference  will  provide  DOE  a 
timely  opportunity  to  hear  discussed  the 
latest  research  and  developments  in  the 
area  of  building  simulation  from  foreign 
governments,  determine  how  these 
developments  compare  to  the 
developments  under  consideration  by 
the  United  States,  and  determine 
whether  the  U.S.  program  should  be 
modified  to  take  advantage  of  new 
developments.  The  result  will  provide 
the  basis  for  reviewing  the  merits  of 
DOE'S  current  research  programs. 

Eligibility 

Award  of  this  effort  is  restricted  to 
IBPSA. 

IBPSA  has  announced  the  conference, 
developed  a  planning  document, 
established  their  agenda,  established 
and  made  arrangements  of  the  time  and 
place,  and  obtained  co-sponsorship  from 
a  variety  of  agencies.  IBPSA's  personnel 
are  uniquely  qualified  to  support  such  a 
conference. 

The  conference  has  been  determined 
to  be  meritorious  and  relevant  to  the 
DOE  mission.  It  is  particularly  relevant 
to  the  OBCS  mission  of  leading  a 
national  effort  to  achieve  the  maximum, 
cost-effective  energy  productivity  in  the 
buildings  sector.  The  term  of  this 
agreement  will  be  six  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosemarie  H.  Marshall,  MA-153.2,  U.S. 
Department  of  Energy,  Office  of 
Procurement  Operations.  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-1061. 
Thomas  S.  Keefe, 

Director,  Contract  Operations  Division  "B", 
Office  of  Procurement  Operations. 
[FR  Doc.  88-18308  Filed  8-11-88;  8:45  am] 

BILLING  COOC  MSO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3428-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments  Prepared  July  25  Through 
29,1988 

Availability  of  EPA  comments 
prepared  July  25, 1988  through  July  29, 
1988  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5074.  An  explanation  of  the 


ratings  assigned  to  draft  environmental 
impact  statements  (ElSs)  was  published 
in  Federal  Register  dated  April  22, 1988 
(53  FR  13318). 

Draft  EISs 

ERP  No.  D-AFS-K61094-CA.  Rating 
E02,  Sherwin  Bowl  Ski  Area 
Development,  Alpine  Skiing,  Special  Use 
Permit,  Inyo  National  Forest,  Mammoth 
Ranger  District,  Mono  County,  CA. 
SUMMARY:  EPA  expressed 
environmental  objections  because  the 
draft  EIS  did  not  analyze  the  cumulative 
environmental  impacts  of  the  ski  areas 
planned  for  Inyo  National  Forest,  and 
because  impact  analyses  and  mitigation 
plans  for  wetlands,  water  quality  and 
air  quality  were  inadequate. 

ERP  No.  D-BLM-L67020-AK,  Rating 
E02,  Fortymile  River  Watershed, 
Multiple  Placer  Mining  Management 
Plan,  Approval,  Implementation  and  404 
Permit,  Upper  Yukon-Canada  Subregion, 
AK.  summary:  EPA's  concerns  with  this 
document  relates  to  the  lack  of  controls 
and  mitigation  incorporated  into  the 
proposed  action  and  a  range  of 
alternatives  and  questions  regarding  the 
data  necessary  to  provide  the  basis  for 
conclusions  which  are  presented. 

ERA  No.  D-COE-K25005-CA.  Rating 
E02,  Ox  Mountain  Sanitary  Landfill 
Expansion,  Apanolio  Canyon  Site,  404 
Permit,  Apanolio  Creek,  San  Mateo 
County,  CA.  SUMMARY:  EPA  expressed 
environmental  objections  because  the 
proposed  project  does  not  comply  with 
the  Clean  Water  Act  section  404(b)(1) 
Guidelines,  which  regulates  the 
discharge  of  dredged  and  fill  material 
into  waters  of  the  United  States, 
including  wetlands.  Specifically,  this 
document  did  not  provide  enough 
information  about  alternative  sites  that 
may  be  less  environmentally  damaging; 
did  not  adequately  analyze  adverse 
impacts  to  wetlands,  water  quality  and 
anadromous  fisheries;  and  did  not 
contain  a  mitigation  plan  that  would  be 
acceptable  to  fish  and  wildlife  agencies. 

ERP  No.  DS-COE-U6015-00.  Rating 
ECl,  Lower  Granite  Project,  Lower 
Granite  Interim  Navigation  and  Flood 
Protection  Dredging,  Implementation. 
Snake  and  Clearwater  Rivers,  Nez  Perce 
County,  ID  and  Asotin,  Garfield  and 
Whitman  Counties,  WA.  SUMMARY:  EPA 
continues  to  be  concerned  with  the 
potential  adverse  effects  associated 
with  the  discharge  of  dredged  material 
into  aquatic  habitats. 

ERP  No.  D-DOE-J08023-ND.  Rating 
LO.  ChaHie  Creek-Belfield  345  kV 
Transmission  Line  Project,  Construction. 
Operation  and  Maintenance, 
Implementation,  Billings,  Stark, 
McKenzie  and  Dunn  Counties,  ND. 
SUMMARY:  EPA  has  not  identified  any 


potential  environmental  impacts 
requiring  substantive  changes  to  the 
draft  proposal.  However,  it  was  pointed 
out  that  additional  information  on 
mitigation  of  impacts  to  wetlands  would 
improve  the  documents. 

ERP  No.  D-FHW-D40234-MD.  Rating 
**2. 1-a95/Baltimore  Beltway.  US  40 
West  to  MD-170  and  MD-295/ 
Baltimore-Washington  Expressway, 
MD-46  to  the  Baltimore  City  Line 
Improvements,  Funding  and  404  Permit, 
Baltimore  and  Anne  Arundel  Counties, 
MD.  summary:  EPA  has  reviewed  this 
document  for  1-695  from  U.S.  40  (west) 
to  MD  170.  including  MD  295  from  MD 
46  to  the  Baltimore  City  Line.  Alternate  1 
(No  Build),  Alternate  2  (Mainline 
Widening),  Interchange  Option  1  and 
Interchange  Option  2  were  rated  EC-2. 
This  rating  is  based  upon  potential 
adverse  noise  impacts  to  residential 
communities.  Interchange  Option  3, 
however,  has  been  given  a  separate 
rating  of  EO-2.  This  rating  reflects 
EPA's  concern  regarding  potential 
impacts  to  parkland  and  wetlands 
resulting  from  I-695/Maryland  Route  295 
Interchange  Option  3. 

ERP  No.  D-FRC-D05122-00.  Rating 
E02,  Upper  Ohio  River  Basin 
Hydroelectric  Development, 
Construction,  Operation  and 
Maintenance,  Licenses,  Belmont,  Gallia. 
Jefferson,  Mahoning  and  Washington 
Cos.,  OH;  Hancock  Co.,  WV  and  Butler, 
Beaver,  Allegheny,  Armstrong,  Fayette, 
Washington  and  Westmoreland  Cos.. 
PA.  summary:  EPA  expressed  concerns 
over  entrainment  of  fish  dissolved 
oxygen  in  the  water,  and  pressure  of 
toxics  in  the  water. 

ERP  No.  DA-UMT-K54014-CA, 
Rating  LO.  Los  Angeles  Rail  Rapid 
Transit  Project.  Sunset  Boulevard 
Alternate  Alignment.  Updated  Project 
Cost,  Impacts  on  MacArthur  Park, 
Vermont  Avenue/Sunset  Boulevard 
Station  Location  and  Cumulative 
Impacts  of  the  Hollywood  Bowl 
Connector,  Funding,  Los  Angeles 
County,  CA.  SUMMARY:  EPA  expressed  a 
lack  of  objections  to  the  proposed  action 
and  supplemental  draft  EIS. 

Final  EISs 

ERP  No.  F2-BLM-K65040-CA.  Eastern 
San  Diego  County  Planning  Unit,  Section 
202  WSA's,  Wilderness 
Recommendations.  Designation  or 
Nondesignation.  San  Ysidro  Mountain. 
Sawtooth  Mountains,  A,  Sawtooth 
Mountains  C  and  Table  Mountain, 
WSAs.  El  Centre  Resource  Area. 
California  Desert  District.  San  Diego 
County,  CA.  SUMMARY:  Review  of  this 
document  was  not  deemed  necessary. 
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No  formal  comments  were  sent  to  the 
agency. 

ERPNo.  F-FHW-D40214-PA.  PA-23/ 
New  Holland  Avenue/LR-1124,  Section 
BOl  Relocation.  US  30  to  Walnut  and 
Chestnut  Streets,  Funding  and  404 
Permit,  Manheim,  East  Lampeter  and 
Lancaster  Townships  and  the  City  of 
Lancaster,  L.anca8ter  County,  PA. 
SUMMARY:  EPA's  concerns  were 
satisfactorily  addressed  in  this 
document. 

Regulations 

ERPNo.  R-OSH-A27010-00,  29  CFR 
Part  1910 — Air  Contaminants.  Proposed 
Rule  (OSHA  Docket  No.  H-020)  (53  PR 
20960].  summary:  While  stating  that  the 
proposed  rule  changes  represent  a 
substantial  and  desirable  effort,  EPA 
believes  that  some  recent  critical  studies 
were  not  discussed.  These  studies  were 
provided. 

Amended  Notices 

The  following  is  a  correction  to  the 
summary  published  in  the  8-5-88  FR 
Notice. 

ERPNo.  DSCS-H36100-MO.  Rating 
LO,  East  Yellow  Creek  Watershed,  Soil 
Erosion  and  Flood  Damage  Reduction 
Plan.  Funding  and  Implementation, 
Sullivan,  Linn  and  Chariton  Counties, 
MO.  SUMMARY:  EPA  has  no  objections 
to  the  project  as  proposed. 

Dated:  August  9. 1988. 
Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 
|FR  Doc.  88-18315  Filed  &-11-88;  8:45  am] 

BILLING  CODE  6S60-S0-M 

IER-FRL-3428-4) 

Environmental  Impact  Statements; 
Availability  of  Environmental  Impact 
Statements  Filed  August  1, 1988 
Ttirough  5, 1988 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-5076  or  (202)  382-5075. 

£•75  No.  880246.  FSuppl,  AFS,  OR,  WA. 
ID.  CA,  Pacific  Northwestern  Regional 
Guide,  Northern  Spotted  Owl  Habitat 
Management  Standards  and 
Guidelines,  Updated  and  Additional 
Research,  OR.  WA  and  CA,  Due: 
September  12, 1988,  Contact:  Larry 
Fellows  (503)  221-4923. 

EIS  No.  880247.  DSuppl,  AFS,  MT,  1987 
Deerlodge  National  Forest,  Noxious 
Weed  Control  Program,  Herbicide 
Use,  Implementation,  Deer  Lodge, 
Granite.  Jefferson,  Madison,  Powell 
and  Silver  Bow  Counties,  MT,  Due: 
October  14. 1988,  Contact:  Dave 
Ruppert  (406)  496-3368. 

EIS  No.  880248.  FSuppl.  EPA,  OH. 
Columbus  Metropolitan  Area. 


Wastewater  Treatment  Facilities, 
Construction  Grant.  Franklin. 
Delaware.  Fairfield.  Madison  and 
Pickaway  Cos..  OH.  Due:  September 
12. 1988.  Contact:  Harlan  D.  Hirt  (312) 
353-2315. 

EIS  No.  880249.  FSuppl.  EPA.  MA. 
Boston  Metropolitan  Area  WWT/ 
Disposal  Facilities  Expansion. 
Construction  Grant,  Boston  Harbor, 
Suffolk  County,  MA,  Due:  September 
12, 1988,  Contact:  David  Tomey  (617) 
565-4420. 

EIS  No.  880250.  Draft.  COE,  CA,  Shell 
Hercules  Project,  Oil  and  Gas 
Resources  Development,  Section  10 
and  404  Permits,  Santa  Barbara 
Channel.  Santa  Barbara  County.  CA, 
Due:  October  4, 1986.  Contact:  David 
Cranston  (213)  894-0245. 

Amended  Notices 

EIS  No.  880221.  Draft  FAA,  MD,  15L/ 
33R  Runway  Extension,  Baltimore/ 
Washington  International  Airport, 
Approval  and  Funding.  Anne  Arundel 
County,  MD.  Due:  August  31. 1988, 
Contact:  Frank  Squeglia  (718)  917- 
0902. 

Published  Federal  Register  July  15. 1988— 
Review  period  extended. 

Dated:  August  9, 1988. 
Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 
IFR  Doc.  88-18314  Filed  &-ll-«8:  8:45  am] 

BILLING  CODE  65eO-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Boyd  Enterprises,  Inc.,  and  George  S. 
Flinn,  Jr. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station. 


Applicant  city  and 
State 


File  No 


A  Boyd  Enterprises. 

Inc ;  HumtKJidt,  Tn 
B  George  S.  Flinn,  Jr ; 

Humtxjidt,  TN. 


BPH-870504MA 
BPH-870506KE 


MM 

Oocket 

No. 


88-353 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirely  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 


name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Environment.  A 

2.  Air  Hazard,  B 

3.  Comparative.  All 

4.  Ultimate.  All 

3.  If  there  is  any  non-standardized 
issue(s]  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 
W.  Jan  Gay. 

Assistant  Chief  Audio  Services  Division. 
Mass  Media  Bureau. 
[FR  Doc.  88-18273  Filed  8-11-88;  8:45  amj 

BILLINQ  CODE  S712-01-W 


Applications  for  Consolidated  Hearing; 
Lawrence  L.  Bush,  Jr.  et  al. 

1.  The  Commisstion  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  dty  and 
state 

File  No. 

MM 

Docket 
No. 

A.  Lawrence  L.  Bush, 
Jr :  Qitton.  TX. 

B.  Spanish  Aural 
Services  Co.;  Clifton, 
TX. 

C  Roben  W  Prikryl 
and  John  R.  Hanna. 
d/b/a  Pr*y1-Hanna 
Partemership; 
artton,  TX. 

BPH-870325KC 
BPH-e70331MY 

BPH-870331OF 

BPH-e7033lOI 

BPH-e70331MU 
(Previously 
Dismissed) 

88-359 

Clifton,  TX 
F  CIrttoo 

Communications, 
Clifton,  TX 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 


30466 


Federal  Register  /  Vol.  53.  No.  156  /  Friday.  August  12.  1988  /  Notices 


whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  heading  and  applicants 

1.  Air  Hazard,  B 

2.  Comparative.  A-D 

3.  Ultimate,  A-D 

3.  If  there  are  any  non-standard  issues 
in  this  proceeding,  the  full  text  of  the 
issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Ian  Cay. 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 
|FR  Doc.  18274  Filed:  8-11-88;  8:45  a.m.J 
BILLING  CODE  6712-01-M 


Applicants  for  Consolidated  Hearing; 
Larry  Langf ord,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city  and 
State 

File  No. 

Docket 
No. 

A.  Larry  Langford; 

Portage,  Ml. 
B  PN  Radio  Co.; 

BPH-851022MO 
BPH-e51113MF 
BPH-851114MH 

BPH-851114MI 
BPH-851115MP 

BPH-851115MQ 
8PH-851115MR 

BPH-851115MS 
BPH-851115MU 

88-346 

Portage.  Ml. 
C.  Horizon 

Broadcasting  Co.; 
Portage,  Ml. 
D  Radio  Associates 

Inc.;  Portage,  Ml. 
E.  Walker-Kent 

Broadcasting  Co.; 
Portage,  Ml. 
F.  Steven  J.  Kuiper; 

Portage,  Ml. 
G.  William  Bryant  d/ 

b/a  Portage  FM 
Group;  Portage,  Ml. 
H  WHW  Broadcasting 

Group.  Limited 
Partnership;  Portage, 
Ml. 
1.  Portage 

Communications, 
Inc.;  Portage,  Ml. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 


standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR 19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  heading  and  applicant 

1.  Air  Hazard,  E,  G 

2.  Comparative,  All 

3.  Ultimate,  All 

3.  If  there  are  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  |an  Gay, 

Assistant  Chief,  Audio  Services  Division. 

Mass  Media  Bureau. 

[FR  Doc.  18275  Filed:  8-ll-«8;  8:45  amj 

BILLING  COOE  S712-01-M 


Applications  for  Consolidated  Hearing; 
Swan  Broadcasting,  Ltd^  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station. 


Applicant  and  city/ 
State 


File  No. 


-- 


A.  Swan 

Broadcasting,  Ltd ; 

New  Oeleans,  LA. 
8.  Crescent  City 

Broadcasting 

Corp.;  New 

Orleans,  LA. 

C.  Delta 
Broadcasting  of 
Louisiana.  Ltd.; 
New  Orleans,  LA. 

D.  Tucker 
Broadcasting  Co., 
Ltd.  Partnership; 
New  Orleans,  LA. 

E.  Tracy  Lewis,  Ltd. 
Partnership;  New 
Orleans.  LA. 

F.  Cajun 
Broadcasting; 
New  Orleans,  LA 


BPCT-870717KQ. 
BPCT-880419KE.. 

BPCT-880419KF.., 

BPCT-880419KG., 

BPCT-880419KH.. 
BPCT-880419KI .... 


MM 

Docket 

No. 


88-357 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 


been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

Comparative.  A,  B.  C.  D.  E,  F 
Ultimate.  A,  B,  C,  D.  E,  F 

3.  If  there  is  any  non-standardized 
issue(8)  in  this  proceeing,  the  full  test  of 
the  issue  and  the  applicant(s)  to  which  it 
applies  are  set  forth  in  the  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  "The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Washington. 
DC  20037  (Telephone  No.  (202)  857- 
3800). 

Roy  |.  Stewart, 

Chief,  Video  Services  Division.  Mass  Media 
Bureau. 
[FR  Doc.  88-18276  Filed  8-11-88;  8:45  am] 

BILLING  COOE  6712-01-M 

Applications  for  Consolidated 
Proceeding;  Texas  Communications 
Limited  Partnership,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city 
and  State 

File  No. 

MM  Docket 
No. 

A.  Texas 

BPH-e70710MJ 

88-358 

Commonica- 

tkjns  Limited 

Partnership; 

Beaumont, 

TX. 

B.  Juan  Jose 

BPH-870710MW 

Gonzales; 

BeaunDont, 

TX. 

C.  Beaumont 

BPH-870710NA 

Skywave. 

Inc.; 

Beaumont. 

TX. 

D.  CHM 

BPH-870710NC 

Broadcasting; 

Beaumont. 

TX. 

UMI 
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Applicant,  city 
and  State 

File  No. 

MM  Docket 
No. 

E.  Beaumont 

BPH-870710NR 

Radio  Limited 

Partnership; 

Beaumont, 

TX. 

F  P  K.L. 

BPH-870709ME 

Partnership; 

(Previously 

Beaumont, 

dismissed) 

TX. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particualr  applicant. 

Isue  Heading  and  Applicant(s) 

1.  Environmental.  C 

2.  Air  Hazard.  A.B.D.E 

3.  Comparative.  All 

4.  Ultimate,  All 

3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230),  1919  M  Street,  NW..  Washington, 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services,  Inc..  2100  M 
Street.  NW.,  Washington.  D.C.  20037 
(Telephone  No.  (202)  857-3800). 

W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division. 

Mass  Media  Bureau. 

(FR  Doc.  88-18277  Filed  8-11-88;  8:45  am] 

BIUJN3  CODE  6712-01-M 


Applications  for  Consolidated  Hearing, 
WCVQ,  Inc.,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Applicant,  city  and 
State 

File  No. 

MM 

Docket 

No. 

A.  WCVQ.  Inc.; 
Burlington,  VT. 

B.  Nichols 

BPCT-e71224KG 
BPCT-880301KF 

88-352 

Broadcasting 
Corp.;  Burlington, 
VT 

Applicant,  city  and 
State 

File  No. 

MM 

Docket 

No 

C  Maple  Leal 

BPCT-880301KG 

BPCT-eaoaoiKH 

BPCT-S80301KI 

BPCT-880301KJ 

BPCT-880301KL 
BPCT-880301KM 

Broadcasting 
Limited 
Partnership; 
Burlington.  VT. 
D.  Lake  Champlain 

Communications, 
Inc.;  Burlington,  VT. 

E.  Burlington  Channel 
44,  Inc.;  Burlington, 
VT, 

F.  Northeast 

Kingdom  TV,  Inc.; 

Burlington.  VT. 
G  Burlington  44  Co; 

Burlinglon.  VT. 
H  David  McMeekin- 

Burlington.  VT. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Air  Hazard,  A,B,C,D,E,F,G,H 

2.  Comparative.  A.B,C,D,E,F,G,H 

3.  Ultimate,  A,B,C,D,E,F,G,H 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s]  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW., 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy  I.  Stewart, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 
[FR  Doc.  88-18278  Filed  8-11-88;  8:45  am) 

BILUNG  CODE  6712-01-M 


Applications  for  Consolidated 
Proceeding;  Whitealcer 
Communications  et  al. 

1.  The  Commission  has  before  if  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city,  and 
State 


File  No. 


MM 

Docket 
No 


BPH-860ei2MA       88-354 


A.  Whiteakef 
Communications; 
Crossville.  TN. 

B.  Mark  A.  Perry;  BPH-860ei3MW 
Crossville.  TN. 

C.  Audio  Broadcasters,  I  BPH-860813MX 
Inc ;  Crossville,  TN. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applicants  have 
been  designated  for  a  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  that 
particular  applicant. 

Issue  Heading  and  Applicants 

1.  Air  Hazard,  B 

2.  Comparative,  A,  B.  C 

3.  Ultimate,  A,  B.  C 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  the  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  in  the 
FCC  Dockets  branch  (Room  230).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc..  2100  M  Street.  NW.. 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 

W.  |an  Gay, 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-18279  Filed  8-11-88:  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Credit  and  Commerce  American 
Holdings,  N.V.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
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are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  speciHcally 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  2, 1988. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Credit  and  Commerce  American 
Holdings,  N.  V.,  Curaco,  Netherlands 
Antilles;  Credit  and  Commerce 
American  Investment.  N.V..  Amsterdam, 
Netherlands;  First  American 
Corporation,  Washington.  DC;  First 
American  Bankshares.  Inc.,  Washington. 
DC:  Georgia  Bankshares,  inc.,  Atlanta. 
Georgia;  and  National  Bank  of  Georgia 
Corporation,  Atlanta,  Georgia;  to 
acquire  100  percent  of  the  voting  shares 
of  Bank  of  Escambia,  N.A.,  Pensacola, 
Florida. 

B.  Federal  Reserve  Bank  of  AUanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Alabama  Bancorp,  Leeds,  Alabama; 
to  acquire  50.2  percent  of  the  voting 
shares  of  Highland  Bank,  Birmingham, 
Alabama,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Valley  Banc  Services  Corp.,  St. 
Charles.  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  V.B.H. 
Corporation.  Viola.  Illinois,  and  thereby 
indirectly  acquire  Bank  of  Viola.  Viola, 
Illinois. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Ford  Bank  Group,  Inc.,  Lubbock, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Lubbock 
Bancorporation,  Inc.,  Lubbock,  Texas, 
and  thereby  indirectly  acquire  Bank  of 
the  West.  Lubbock.  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  6. 1988. 
James  McAfe«. 

Associate  Secretary  of  the  Board. 
[FR  Doc  88-18239  Filed  8-11-88;  8:45  amj 

BILLING  CODE  B210-01-M 


Equimark  Corp.;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  88- 
15424)  published  at  page  26116  of  the 
issue  for  Monday,  July  11, 1988. 

Under  the  Federal  Reserve  Bank  of 
Cleveland,  the  first  entry,  for  Eqiumark 
Corporation,  is  revised  to  include  the 
following  individual  as  an  acquiring 
party: 

Stephen  A.  Harrison.  Pittsburgh, 
Pennsylvania. 

Comments  on  this  application  must  be 
received  by  August  26, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  5, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-18238  Piled  8-11-88;  8:45  amJ 

BILUNG  CODE  (SKMlVtl 


National  Cominuntty  Banks,  Inc^  et  aL; 
Fomuitions  of;  AcquisltkMW  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  die  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  2, 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 


Liberty  Street.  New  York,  New  York 
10045: 

1.  National  Community  Banks,  Inc., 
Maywood,  New  Jersey;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  National 
Community  Bank  of  New  Jersey, 
Rutherford,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101. 

1.  First  National  Cincinnati 
Corporation,  Cinciruiati,  Ohio;  to 
acquire  100  percent  of  the  voting  shares 
of  Star  Bank.  National  Association, 
Cleveland,  Cleveland.  Ohio,  a  de  novo 
bank. 

2.  Hometown  Bancshares,  Inc., 
Middleboume,  West  Virginia;  to  acquire 
100  percent  of  the  voting  shares  of  Tlie 
Community  Bank  of  Pennsboro, 
Pennsboro,  West  Virginia. 

3.  Hometown  Bancshares,  Inc., 
Middleboume,  West  Virginia;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  Union 
Bank  of  Tyler  County,  Middleboume, 
West  Viriginia. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  l>resident)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Western  Springs  Bancorp,  Inc., 
Chicago,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Continental  Illinois  Bank  of  Western 
Springs,  National  Association,  Western 
Springs,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  5, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-18240  Piled  8-11-88;  8:45  amJ 

BILUNQ  COOE  UIO-OI-M 


Jack  Stem;  Change  In  Bank  Control 
Notice;  Acquisition  of  Stiares  of  Banks 
or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
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Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  26, 1988. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

l./ack  Stern,  Denver.  Colorado:  to 
acquire  4.42  percent  of  the  voting  shares 
of  Equitable  Bankshares  of  Colorado. 
Inc..  Denver.  Colorado,  and  thereby 
indirectly  acquire  The  Women's  Bank, 
N.A..  Denver.  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  5, 1988 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-18241  Filed  8-11-88:  8:45  am] 
BltUNG  CODE  S210-01-M 


United  Bankstiares,  Inc.,  et  al.;  Notice 
of  Application  to  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(l])  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  banking 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 


hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  2, 
1988. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  United  Bankshares,  Inc., 
Charleston,  West  Virginia;  to  engage  de 
novo  through  its  subsidiary.  United 
Venture  Fund,  Inc.,  Parkersburg,  West 
Virginia,  in  making  and  ser\'icing 
commercial  loans  and  other  extensions 
of  credit  and  making  equity  investments 
of  5  percent  or  less  pursuant  to 
§  225.25(b)(l){iv)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  8, 1988. 

James  McAfee, 

Associate  Sec  re  tar}-  of  the  Board. 

[FR  Doc.  88-18242  Filed  8-11-88;  8:45  am] 

BtLUNG  CODE  6210-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transactions  Granted  Early  Termi- 
nation Between:  072588  and  080588 


Name  of  Acquiring  person, 
Name  of  Acqured  person, 
Name  of  Acquired  entity. 


The  Prospect  Group,  Inc. 
Best  Products  Co..  Ir»c.. 
Best  Products  Co.,  Inc 

R  T  Holding  S.A..  WiMiam  C. 
Metz.  Metz  Baking  Compa- 
ny  

Swire  Pacific  Ltd..  Inland 
Coca-Cola  Bottlir>g  Compa- 
ny. Inland  Coca-Cola  Bot- 
tling Company _ 

General  Motors  Corporation, 
Bennett  S.  LeBow  (LeBow 
Industries  IfK.),  Western 
Union  Corporation 

Steelcase  Inc..  Ralph  Saltz- 
rr>an.  Design  Tex  Fatxics. 
Inc.  &  Western  States 
Design,  Inc _ ~... 

Masco  Industries,  Inc..  PCI 
Acquisition  Corp..  PCI  Ac- 
quisition Corp 

Masco  Corporation,  PCI  Ac- 
quisition Corp.,  PCI  Acqui- 
sitidn  Corp 

Broad  Street  Investment 
Fund  I,  L.  P..  pa  Acquisi- 
tion Corp.,  PCI  Acquisition 
Corp 

Mr.  and  Mrs.  Bruce  G. 
Meitzer,  U.S.  Home  Corpo- 
ration. Dee  Wood  Indus- 
tries. Inc 

Trust  America  Service  Corp., 
The  Equitatjie  Life  Assur- 
ance Society  of  the  U.S., 
Equitat>le  Mortgage  Re- 
sources Inc 

The  Henley  Group.  Inc..  The 
Pullman  Company.  The 
Pullman  Company 

Thomas  F.  Darden,  II  and  Jo- 
sephine R  Darden,  JWC 
Associates  LP,  c/o  Kotil- 
berg  Kravis  Rot)erts  &  Co. 
of  r^orth  Carolina.  Sanford 
Brick  Corp 

Royal  Dutch  Petroleum  Com- 
pany. GORCO  N.V..  Guam 
dl  &  Refirung  Company, 
Inc 

Amencan  Information  Tectv 
nologies  Corporation,  Pa- 
cifk:  Telesis  Group.  Multi- 
com  Incorporated 

Tele-Communtcations,  Irx:.. 
Tele-Communications.  Inc.. 
St.  Louis  Cat>levision  Part- 
ners  

Tele-Communicatk)r»8.  Irx;., 
William  T.  Johnson,  SL 
Louis  City  Communica- 
tk>ns.  Inc 

American  Capital  and  Re- 
search Corporation,  Kaiser 
Engineers  Groups,  Inc., 
Kaiser  Engineers  Group, 
Inc 

Amencan  Capital  and  Re- 
search Corporation,  Kaiser 
Engineers  Group.  Inc., 
Kaiser  Engineers  Group, 
Inc 

Steven  Adams,  Ralph  Inger- 
soU.  Orange  Coast  Publish- 
ing Company 


PMN 
No. 


88-1950 
88-1957 

88-1988 

88-1990 

88-2004 
88-2039 
88-2041 

88-2042 

88-2069 

88-2072 
88-2076 

88-2079 
88-1972 
88-2052 
88-2061 
86-2066 

88-2081 

88-2082 
88-1934 


Date 

lerminal- 
ed 


07/25/88 
07/25/88 

07/25/88 

07/25/88 

07/25/88 
07/25/88 
07/25/88 

07/25/88 

07/25/88 

07/25/88 
07/25/88 

07/26/88 
07/27/88 
07/27/88 
07/27/88 
07/27/88 

07/27/68 

07/27/88 
07/28/88 
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Transactions  Granted  Early  Termi- 
nation Between:  072588  and 
080588— Continued 


Name  of  Acquiring  person. 
Name  of  Acquired  person. 
Name  of  Acquired  entity, 


PIMN 
No. 


Steven  Adams,  Wartiurg, 
fVicus  Capital  Partners, 
LP.,  Orange  Coast  Pub- 
lishing Company 

Micttael  George  DeGroote. 
John  L  May  Archbishop  of 
St.  Louis.  West  Lake  Land- 
fill, Inc 

Koninkliike  Wessanen  N.V.. 
Arthur  Stone,  Gourmet 
Foods.  Inc 

Ryobi  Limited,  Bilzerian  Part- 
ners Limited  Partnership  1. 
The  Singer  Company 
(Motor  Products  Ovision) .... 

The  Oklahoma  Publishing 
Company,  El  Pomar  Four>- 
datlon,  Broadmoor  Hotel, 
Inc 

Kenneth  M.  Good,  0.  Dudley 
Field,  Mortgage  First  Cor- 
poration  

Kenneth  M.  Good,  D.  Porter 
Spangler,  Mortgage  Rrsi 
Corporation 

D.  Max  Draime,  Mavericfc 
Managemertt  Paflnership, 
ST  Acquisition  Corporation.. 

Aratjian  Investment  Banking 
Corporation  (INVEST- 
CORP)  EC,  Fred  Harvey, 
Jr.,  The  Harvey  Co 

Air  Products  and  Chemicals, 
Inc.,  United  Merchants  and 
Manufacturers,  Inc.,  Val- 
chem  Division 

PaineWebber  Income  Proper- 
ties Eight  Limited  Partner- 
ship, Marriott  Coroporation, 
Essex  House  Condomini- 
um Corporation 

Leonard  Tow.  Don  A,  Adam, 
Yuma  Cablevision  and  Im- 
perial Valley  Cablevision 

Allegiance  Capital  Corpora- 
tion, American  Bankers  Irv 
surance  Group,  Inc.,  Finan- 
cial lnsurar>ce  Group  Lirral- 
ed 

William  Collins  PLC,  The 
Zondervan  Corporation. 
The  Zondervan  Corpora- 
tion  

The  News  Corporation  Limit- 
ed. The  Zondervan  Corpo- 
ration. The  Zondervan  Cor- 
poration  

Airlease  Ltd..  a  Califomia 
Limited  Partnership.  Doug- 
las Wolf.  DC-9T-II.  Inc. 
and  DC-9T-ltl.  kic 

Ford  Motor  Company,  Doug- 
las Wolf.  DC-9T-II.  Inc 
and  DC-9T-III.  Inc 

The  8  F  Goodrich  Company. 
RonaW  D.  Crockett, 
TRAMCO.  Inc  and  R  &  B 
Sales.  Inc 

The  B  F  Goodnch  Company, 
Rotiert  M.  and  Kathleen  B 
Tnmble.  husband  and  wife. 
TRAMCO.  Inc  and  R  &  B 
Sales.  Inc i 


8&-1935 

8ft-2009 

88-2051 

88-2106 
88-2173 
88-21 7< 
88-2035 

88-2046 

88-2063 

88-2092 


Date 

termmat- 

ed 


07/28/88 

07/28/88 
07/28/88 

07/28/88 

07/28/88 
07/28/88 
07/28/88 
07/29/88 

07/29/88 

07/29/88 

07/29/88 


88-2098 


07/29/88 


68-2107 


88-2110 


88-2115 


88-2116 


07/29/88 


07/29/88 


07/29/88 


07/29/88 


I 
88-2094  '  07/29/88 


88-2095  '   07/29/88 


88-2099  1  07/29/88  i 


Transactions  Granted  Early  Termi-  j  Thansactkjns  Granted  Early  Termi- 
natkjn  Between:  072588  and  !  nation  Between:  072588  and 
080588— Continued  080588— Continued 


Name  ot  Acquiring  person. 
Name  of  Acquired  person. 
Name  of  Acquired  entity, 


William  Colins  PLC.  The  Zon- 
dervan Corporation,  The 
Zondervan  Corporation 

The  News  Corporation  Limit- 
ed. The  Zofidervan  Corpo- 
ration, The  Zondervan  Cor- 
poration  

Standard  Federal  Savings 
Bank,  Firatbank  o(  Hiinois 
Co..  Firstbank  Moftgae  Co.. 

Baker  Hugfies  Incorporated. 
Baker  Hughes  Incorporat- 
ed. BJ-Trtan  Services,  a 
portrtership 

GuH  -y  Western  Inc,  Interna- 
tional Controls  Corp., 
Great  Dane  Finance  Com- 
pany  

The  Rank  Organization  Pic, 
Liet)erman  Enterprises  In- 
corporated, International 
Video  Entertainment  Inc 

Robert  M.  Bass,  MacAcq 
HoMings  Corp.,  MacAcq 
Holdings  Corp 

Arcadia  Partners,  L.P.. 
MacAcq  Holdings  Corp.. 
MacAcq  HoWings  Corp 

M  Texas  TW  Partners  Ltd., 
MacAcq  Hokjmgs  Corp., 
MacAcq  Holdings  Corp 

Thorn  Apple  Valley,  Inc.,  Max 
A  Miller.  Ivan  Miller  Family 
Limited  Partnership,  Tri- 
Miller  Packing  Company, 
MUter's  Transport 

VIshay  Intertechnotogy.  Inc., 
Sfernice  S.A..  Sfernice  S.A  . 

Compagnie  Financiere 

Sucres  et  Denrees.  Em- 
press International,  Ltd., 
Empress  lnterr>ational.  Ltd ... 

Stephen  Adams.  Pnce  Com- 
munications Corporation, 
Old  North  Broadcasting 
Corporation 

Waste  Manageinent,  Inc., 
The  Brand  Companies, 
Inc..  The  Brand  Compa- 
nies, Inc 

Brierley  Investments  Limited, 
Durham  Corporation, 
Durham  Corporation 

H.F.  Lenfest,  Time  Incorpo- 
rated, Time  Incorporated 

Time  Incorporated.  H.F.  Lerv 
lest.  H.F  Lenfest 

The  Peninsular  and  Oriental 
Steam  Navigation  Compa- 
ny. The  Vlasov  Trust. 
Sitmar  International,  IrK: 

Carey  Salt  Acquisition  Com- 
pany. Canadian  Pacific 
Limtted.  Carey  Salt,  inc 

Carlton  Communications  Pic. 
Ronald  O  Perelman.  Tech- 
nicokx  Holdings.  Inc 

Time  Incorporated,  Memphis 
CATV,  Iric.,  Memphis 
CATV.  Inc 

Myron  Kunin  (Regis  Coip). 
Coldome.  SAL  Acquisition 
Company.  LP..  Seligman  & 
Lat2  ol  PR  Inc.. 


Ho. 


88-2121 

88-2122 
88-2125 

88-2138 

88-2139 

88-2067 
88-2103 
86-2104 
88-2105 

88-2054 
88-2086 


Date 
terminat- 
ed 


07/29/88 

07/29/88 
07/29/88 

07/29/88 

07/29/88 

08/01/88 
Oe/01/88 
06/01/88 

08/01/88 

08/02/88 
08/02/88 


88-2086 

08/02/88 

88-2109 

08/02/88 

88-1969 

08/03/88 

86-2023 

08/03/86 

88-2074 

08/03/88 

88-2075 

08/03/88 

88-2136 

08/03/86 

68-2089 

08/04/88 

88-2097 

08/04/88 

88-2102 

08/04/88 

88-2126 

08/04/88 

Name  of  Acoumng  person. 
Name  of  Acquired  person. 
Name  of  Acquired  entity. 


PMN 
No 


Date 

termmal- 

ed 


The  Plllsbury  Company, 
Bumble  Bee  Seafoods. 
Inc..  Bumble  Bee  Sea- 
foods. Inc 88-2146     08/04/88 

W.O.  Company.  Ir)c.,  Maver- 
ick Management  Partner- 
ship. Joseph  Home  Co.. 
Inc 88-2030     08/05/88 

Sequa  Corporation,  PepsiCo, 
Inc.,  Allegheny  Bottling 
Company  and  Pepsi-Cola 
Bottling  Co 88-2053     06/05/88 

Noranda.  Inc..  Generale  Oc- 
cidentale.  Certain  timber- 
lands  of  GO 88-2108  I  08/05/88 

Hasbro.  Inc..  Coleco  Indus- 
tnes.  Inc..  Coleco  Indus- 
tries. Inc 88-2111      08/05/88 

George  A  Mee,  Societe  Na- 
tionale  Elf  Acquitaine.  Tg 
Forest  Products.  Inc 88-2151      08/05/88 

Robert  Harvey,  c/o  McGmre- 
Nicholas  Ckimpany.  Vision 
Hardware  Group,  Inc., 
Vision  Hardware  Group. 
Inc 88-2156     08/05/88 

Nelson  Peltz  (Triangle  Indus- 
tries. Inc.).  Samuel  A.  Hor- 
vitz  Testamentary  Trust, 
Samuel  A  Horvitz  Testa- 
mentary Trust 88-2166     08/05/88 

Peter  W.  May  (Tnangle  In- 
dustries, Inc).  Samuel  A. 
Horvitz  Testamentary 
TrusL  Samuel  A.  Horvitz 
Testamentary  Trust 88-2167     08/05/88 

Marriott  Corporation,  Wal- 
green Co.,  Walgreen  Co  88-2177     08/05/88 

Ckiud  L  Cray.  Jr..  Midwest 
Gram  Products,  Irx:..  Mid- 
west Gram  Products,  Inc 88-2189  I  08/05/88 

Russell  M  Jedinak,  Frank  J. 
Mola,  FJM 88-2225  I  08/05/88 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition.  Room 
301,  Federal  Trade  Commission, 
Washington.  DC  20580,  (202)  32&-31flO. 

By  direction  of  the  Commission. 
Benjamin  I.  Bennan. 
Acting  Secretary. 
[FR  Doc.  88-18236  Filed  8-11-88;  8:45  am] 

BILUNG  CODE  67S0-01-y 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
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list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  0MB  since  the 
last  list  was  published  on  August  5. 
1988. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package) 

Food  and  Drug  Administration 

1.  Medical  Device  Standards 
Activities  Report— 0910-0219— The 
Medical  Device  Standards  Activities 
Report  is  a  comprehensive  listing  of 
national  and  international  standards 
activities.  It  serves  as  a  basis  for  the 
continuing  review  of  existing  standards 
for  class  II  devices  and  as  a  guideline 
for  the  development  of  new  standards. 
The  report  is  used  by  government 
agencies,  hospitals,  libraries,  industry, 
small  businesses,  and  private  citizens  to 
keep  abreast  of  the  development  of 
standards  for  medical  devices. 
Respondents:  Business  or  other  for- 
profit,  Federal  agencies  or  employees. 
Non-profit  institutions.  Small  business 
or  organizations.  Number  of 
Respondents:  37;  Frequency  of 
Response:  Bi-annually;  Estimated 
Annual  Burden:  67  hours. 

Social  Security  Administration 

(Call  Reports  Clearance  Officer  on 
301-965-4149)  for  copies  of  package) 

Office  of  Disability 

1.  Application  for  Benefits  Under  The 
Federal  Mine  Safety  and  Health  Act  of 
1977— 0960-0118— The  information  is 
needed  to  identify  the  deceased  miner 
and  to  establish  the  relationship  of  the 
claimant  for  survivors  benefits. 
Ficspondents:  Individuals  or  households. 
Number  of  Respondents:  2,700; 
Frequency  of  Respone:  1:  Estimated 
Annual  Burden:  495  hours. 

2.  Medical  Report  (Individual  with 
Childhood  Impairment)— 0960-0102— 
This  form  is  used  to  collect  information 
to  determine  if  an  individual  with  a 
childhood  impairment  is  entitled  to 
disability  benefits.  Respondents: 
Individuals  or  households;  Number  of 
Response;  75,000.  Frequency  of 
Response:  1;  Estimated  Annual  Burden: 
37,500  hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

Center  for  Disease  Control 

1.  Regulation  42  CFR  84,  (NPRM}— 
Rf'spiratory  Protection  Devices  Tests  for 
Pormissibilily — New — Advances  in 


technology  during  the  past  15  years 
created  a  need  for  revision  in  tests  and 
requirements  for  certification  of 
industrial  respiratory  protective  devices. 
This  clearance  request  places  primary 
responsibility  for  certification  with 
NIOSH  and  preserves  a  consultative 
role  for  MSHA  in  approval  of  emergency 
respirators.  Manufacturers  submit  to 
NIOSH  respirator  design  documentation 
and  applications  for  approval.  In  final 
form,  this  NPRM  replaces  30  CFR  11. 
Respondents:  Business  or  other  for- 
profit.  Small  business  or  organizations. 
Number  of  Respondents:  1;  Frequency  of 
Response:  On  occasion:  Estimated 
Annual  Burden:  1. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-966-2088  for  copies  of  package) 

1.  Hospice  Survey  Report  Form — 
0938-0379 — This  survey  form  is  an 
instrument  used  by  the  State  agency  to 
record  data  collected  in  order  to 
determine  provider  compliance  with 
individual  conditions  of  participation 
and  to  report  it  to  the  Federal 
governmenL  Respondents:  State  or  local 
governments:  Number  of  Response:  50: 
Frequency  of  Response:  10;  Estimated 
Annual  Burden:  1,500  hours. 

2.  Information  Collection 
Requirements  at  42  CFR  405.472.  431.460. 
458.654.  466.70,  48a72,  466.74,  466.78  , 
466.80  and  466.94— 0938-0445— These 
sections  describe  review  functions  to  be 
performed  by  the  WiO's  and  outlines  the 
relationship  among  PRO's  fiscal 
intermediaries,  carriers,  providers, 
practitioners  and  beneficiaries. 
Respondents:  Business  or  other  for- 
profit.  Small  business  or  organizations: 
Number  of  Response:  54;  Frequency  of 
Response:  On  occasion;  Estimated 
Annual  Burden:  70,139  hours. 

OMB  Desk  Officer  Allison  Herron. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100 
HCFA:  301-«86-2088 
FSA:  202-245-0652 
SSA:  301-965-4149 
OS:  202-245-6511 
OHDS:  202^72-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 


Office  Building.  Room  3208,  Washington, 
DC  20503. 
ATTN:  Shannah  Koss-McCallum. 

Date:  August  8, 1988. 
James  V.  Obeilhaler, 

Deputy  Assistant  Secretary.  Information 

Resources  Management. 

|FR  Doc.  88-18252  Filed  8-11-88;  8:45  am] 
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Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  August  5. 
1988. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-594-1238  for  copies  of  package) 

1.  Survey  Report  Forms  and 
Instructions  for  ICF/MR — New— In 
order  to  participate  in  the  Medicaid 
program  as  an  ICF/MR.  providers  must 
meet  Federal  standards.  The  survey 
form  is  used  to  record  provider's 
compliance  with  the  individual 
standards  and  report  it  to  the  Federal 
government.  Respondents:  State  or  local 
governments;  Number  of  Respondents: 
4,315;  Frequency  of  Response:  1: 
Estimated  Annual  Burden:  12.945  hours. 

OMB  Desk  Officer:  Allison  Herron. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100 
HCFA:  301-594-1238 
FSA:  202-245-0652 
SSA:  301-965-4149 
OS:  202-245-6511 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503. 

ATTN:  Shannah  Koss-McCallum. 
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Dale:  August  8, 1988. 
James  E.  Larson, 

Acting  Deputy  Assistant  Secretary, 
Information  Resources  Management. 
|FR  Doc.  88-18253  Filed  8-11-88;  8:45  amj 

BILLING  CODE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  88E-0210) 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ttie  Synchromed  ™  Infusion 
Pump 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  The 
SynchroMed  '"  Infusion  Pump  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm, 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

1.  David  Wolfson,  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 

Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act,  a 
product's  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 


granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
158(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  known  as  The 
SynchroMed  ™  Infusion  Pump  which  is 
indicated  for  the  chronic  intravascular 
infusion  of  floxuridine  (FUDR)  or 
doxorubicin  hydrochloride  (Adriamycin) 
and,  when  required,  bacteriostatic 
water,  physiological  saline,  and/or 
heparin.  Subsequent  to  approval,  the 
Patent  and  Trademark  Office  received  a 
patent  term  restoration  application  for 
U.S.  Patent  No.  4,146,029  from 
Medtronic,  Inc.  The  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  the  product's 
eligibility  for  patent  term  restoration, 
and  in  a  letter  dated  June  14, 1988,  FDA  ' 
advised  the  Patent  and  Trademark       / 
Office  that  the  medical  device  had 
undergone  a  regulatory  review  period 
and  that  the  medical  device  represented 
the  first  permitted  commercial 
marketing  or  use.  This  Federal  Register 
notice  now  represents  FDA's 
determination  of  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
The  SynchroMed  ™  Infusion  Pump  is 
2,188  days.  Of  this  time.  1,594  days 
occurred  during  the  testing  phase  of  the 
regulatory  review  period,  while  592  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun:  March 
22. 1982.  FDA  has  verified  the 
applicant's  claim  that  the  investigational 
device  exemption  was  effective  on 
March  22, 1982. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act:  August  1, 
1986.  The  applicant  claims  that  the 
premarket  approval  application  (PMA) 
for  the  device  (P860004)  was  submitted 
on  January  30, 1986.  However,  FDA 
records  indicate  that  the  PMA  was  not 
sufficiently  complete  to  allow  the  FDA 
review  to  begin  until  August  1, 1986. 

3.  The  date  the  application  was 
approved:  March  14, 1988.  FDA  has 
verified  the  applicant's  claim  that  the 


PMA  (P860004)  was  approved  on  March 
14. 1988. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  OfHce  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  October  11, 1988,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  9, 1989,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1,  98th  Cong..  2d  Sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated;  August  8, 1988. 
Stuart  L  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
[PR  Doc.  88-18292  Filed  8-11-88;  8:45  amj 
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National  Institutes  of  Health 

Division  of  Research  Resources; 
Meeting  of  the  Minority  Biomedical 
Research  Support  Subcommittee  of 
the  General  Research  Support  Review 
Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Minority  Biomedical  Research  Support 
Subcommittee  (MBRSS)  of  the  General 
Research  Support  Review  Committee 
(GRSRC),  Division  of  Research  (DRR), 
November  17-18, 1988.  Building  31, 
Conference  Room  9.  National  Institutes 
of  Health,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  November  18.  from  1:00  p.m.  to 
adjournment  to  discuss  policy  matters 
relating  to  the  Minority  Biomedical 
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Research  Support  Program  (MBRSP]. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(cK6).  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  public  on  November  17, 
from  8:30  a.m.  to  5  p.m.  and  November 
18.  from  8:30  a.m.  to  12:00  p.m.  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications. 

The  appHcations  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mr.  James  Augustine.  Information 
Officer,  Division  of  Research  Resources. 
National  Institutes  of  Health.  Building 
31.  Room  5B10.  Bethesda.  Maryland 
20892,  (301)  496-5545,  will  provide  a 
summary  of  the  meeting,  and  a  roster  of 
the  committee  members  upon  request. 
Dr.  Lawrence  J.  Alfred.  Executive 
Secretary.  (301)  496-4390.  will  provide 
substantive  program  information  upon 
request 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.375.  Minority  Biomedical 
Research  Support.  National  Institutes  of 
Mealth] 

Dated;  August  2. 1988. 
Betty  ].  Beveridge. 

Committee  Management  Officer.  NIH. 
|FR  Doc.  88-18254  Filed  8-11-88;  8;45  am) 

BILLING  CODE  4140-Ot-H 


National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council; 
Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council  to 
provide  advice  to  the  National  Institute 
of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases  on  September  14  and  15, 
1988,  Wilson  Hall,  Building  1,  National 
Institutes  of  Health,  Bethesda. 
Maryland.  The  meeting  will  be  open  to 
the  public  September  14  from  8:30  a.m. 
to  12  noon  to  discuss  administrative 
details  relating  to  Council  business  and 
special  reports.  Attendance  by  the 
public  will  be  limited  to  space  available. 

The  meeting  of  the  Advisory  Council 
will  be  closed  to  the  public  on 
September  14  from  1  p.m.  to 
adjournment  on  September  15  at 
approximately  12  noon  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5.  U.S.C. 


and  section  10(d)  of  Pub.  L.  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
deliberations  could  reveal  conHdential 
trade  secrets  or  commerical  property, 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concenring  the 
Council  meeting  may  be  obtained  from 
Dr.  Steven  J.  Hausman.  Executive 
Secretary.  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council,  NIAMS,  Westwood 
Building.  Room  403.  Bethesda.  Maryland 
20892.  (301)  496-7495. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office. 
NIAMS.  Building  31.  Room  4C32. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  (301)  496-0803. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.846.  Arthritis.  Bone  and  Skin 
Diseases.  National  Institutes  of  Health) 

Dated;  August  2. 1988. 
Betty  |.  Beveridge. 

NIH.  Committee  Management  Officer. 
|FR  Doc.  88-16256  Filed  8-11-88;  8;45  am] 

BILLING  CODE  414O-01-M 


National  Cancer  Institute,  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Development  Therapeutics  Contracts 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health, 
November  17-18, 1988.  Bethesda 
Holiday  Inn,  Pennsylvania  Conference 
Room.  8120  Wisconsin  Avenue. 
Bethesda.  MD  20814. 

This  meeting  will  be  open  to  the 
public  on  November  17  from  8  a.m.  to 
8:30  a.m.  to  discuss  administrative 
details.  Attendence  by  the  pubhc  will  be 
limted  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and  552(c)(6). 
Title  5.  U.S.C.  and  section  10(d)  of  Pub. 
L.  92-463.  the  meeting  will  be  closed  to 
the  public  on  November  17  from  8:30 
a.m.  to  recess,  and  on  November  18  from 
8  a.m.  to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
contract  proposals.  The  proposals  and 
the  discussion  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personnal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personnel  privacy. 


Mrs.  Winifred  Lumsden.  the 
Committee  Management  Officer. 
National  Cancer  Institute  Building  31. 
Room  lOA-06.  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda, 
Maryland  20892  (301-496-5708).  will 
provide  a  summarj'  of  the  meeting  and  a 
roster  of  the  committee  members  upon 
request. 

Dr.  Kendall  G.  Powers.  Executive 
Secretary.  Development  Therapeutics 
Contracts  Review  Committee,  National 
Cancer  Institute.  Westwood  Building. 
Room  805,  National  Institutes  of  Health. 
Bethesda.  Marj'land  20892  (301-496- 
7575)  will  provide  substantive  program 
information,  upon  request. 

Dated:  August  2. 1988. 
Betty  J.  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-18255  Filed  8-11-88;  845  am| 

BILLING  COOE  414(M)1-M 


National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke; 
Meetings 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meetings  of  the 
committees  of  the  National  Institute  of 
Neurological  and  Communicative 
Disorders  and  Stroke. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
business  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
and  section  10(d)  of  Pub.  L.  92-463.  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  meetings,  rosters,  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  indicated. 

Name  of  Committee:  National  Advisory 
Neurological  and  Communicative 
Disorders  and  Stroke  Council  and  Its 
Planning  Sulxxminiittee 

Date:  October  5. 1988  (Planning 
Subcommittee). 

Place:  National  Institutes  of  Health. 
Building  31.  Conference  Room  8A28. 
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9000  Rockville  Pike,  Bethesda.  Maryland 
20892. 

Open:  1  p.m.-3  p.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed:  3  p.m.-5  p.m. 

Closure  Reason:  For  review  of  grant 
applications. 

Dates:  October  6-7. 1988  (Council). 

Place:  National  Institutes  of  Health. 
Building  3lC.  Conference  Room  6, 
Bethesda.  Maryland  20892. 

Open:  October  6. 9  a.m.-l  p.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed:  October  6, 1  p.m.-recess, 
October  7.  8:30  a.m.-adjoumment. 

Closure  Reason:  For  review  of  grant 
applications. 

Executive  Secretary:  John  C.  Dalton, 
Ph.D..  Associate  Director  for  Extramual 
Activities,  NINCDS,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892, 
Telephone:  301/496-9248. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  A 
Committee 

Dates:  October  13-15, 1988. 

Place:  Ramada  Inn,  Bethesda,  8400 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Open:  October  13 — 1  p.m.-l:30  p.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed:  October  13 — 1:30  p.m.-recess. 
October  14 — 7:30  a.m.-recess,  October 
15 — 7:30  a.m.-adjoumment. 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary:  Dr.  Herbert 
Yellin.  Federal  Building,  Room  9C-14, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  Telephone:  301/496- 
9223. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  B 
Committee 

Dates:  October  14-16, 1988. 

Place:  Holiday  Inn,  Civic  Center,  50 
Eight  Street,  San  Francisco,  California 
94103. 

Open:  October  14 — 7:30  p.m.-8  p.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed:  October  14 — 8  p.m.-recess. 
October  15 — 8  a.m.-recess,  October  16— 
8  a.m. — adjournment. 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary:  Dr.  A.  Beau 
White,  Federal  Building.  Room  9C-14, 
National  Institutes  of  Health.  Bethesda. 


Maryland  20892.  Telephone:  301/496- 
9223. 

Name  of  Committee:  Communicative 
Disorders  Review  Committee 

Date:  October  20-21. 1988. 

Place:  Holiday  Inn.  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase, 
Maryland  20815. 

Open:  October  20 — 8:30  a.m.-9  a.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed:  October  20 — 9  a.m.-recess. 
October  21 — 8:30  a.m.-adjoumment. 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary:  Dr.  Marilyn 
Semmes.  Federal  Building.  Room  90-14. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  Telephone:  301/496- 
9223. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.853.  Clinical  Basis  Research: 
No.  13.854,  Biological  Basis  Research] 

Dated:  August  2, 1988. 
Betty  J.  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-18257  Filed  8-11-88;  8:45  am] 

BIUINO  COOe  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(Co-030-08-4212-211 

Montrose  District  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  43  CFR  Subpart  1784, 
that  a  meeting  of  the  Montrose  District 
Advisory  Council  will  be  held 
September  13  and  14. 1988  in  Delta  and 
Montrose,  Colorado. 
DATE:  Meetings  are  scheduled 
September  13  and  14, 1988. 
ADDRESS:  For  further  information 
contact  Debbie  Pietrzak,  Bureau  of  Land 
Management  (BLM),  Montrose  District 
Office,  2465  South  Townsend  Avenue. 
Montrose.  CO  81401;  Telephone  (303) 
249-7791. 

SUPPLEMENTARY  INFORMATION:  The 
Council  will  have  a  field  tour  to  the 
proposed  National  Guard  firing  range 
near  Delta,  Colorado  on  September  13. 
1988.  from  1:00  p.m.  to  5:00  p.m. 
Following  the  field  tour,  the  Council  will 
accept  public  comments  on  the  proposal 
at  7:30  p.m.  at  the  Forest  Service 
Supervisor's  Office.  2250  Highway  50, 
Delta,  Colorado.  The  length  of  the 


comment  period  will  be  determined  by 
the  number  of  individuals  who  wish  to 
comment.  Commentors  may  be  required 
to  limit  the  length  of  their  oral 
statements. 

The  Council  will  reconvene  at  9:00 
a.m.  September  14, 1988  at  the  BLM 
District  Office  in  Montrose. 

Agenda — September  14: 

9:00  a.m.  Public  comment  period. 

9:30  a.m.  Formulation  of  Council 
resolution  on  National  Guard  proposal; 
election  of  officers. 

10:00  a.m.  Resource  Area  updates  on: 
resource  management  planning,  uranium 
mill  tailings  disposal,  low  level 
radioactive  waste  disposal,  Hovenweep 
expansion  proposal,  wild  horse 
management. 

11:30  a.m.  Slide  presentation  on 
archaeology. 

12  noon  Adjourn. 

The  field  tour  and  meetings  of  the 
Council  are  open  to  the  public. 
Individuals  wishing  to  participate  in  the 
tour  must  provide  their  own 
transportation.  Members  of  the  public 
may  meet  the  Council  at  the  BLM 
District  Office  in  Montrose  at  1:00  p.m. 
or  at  the  Forest  Service  Supervisor's 
Office  in  Delta  at  1:30  p.m.  on  the  day  of 
the  field  lour. 

Dated:  August  5. 1988. 
Robert  S.  Schmidt. 
Acting  District  Manager. 
[FR  Doc.  88-18280  Filed  8-11-88;  8:45  am] 

BILLING  COOE  4310-je-M 


(NV-930-08-4212-11:  N-971] 
Opening  Order,  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  provides  for 
opening  of  certain  lands  for  direct  sale 
to  Douglas  County.  Nevada. 
EFFECTIVE  DATE:  August  12,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Elliott,  District  Manager, 
Carson  City  District  Office,  Bureau  of 
Land  Management.  1535  Hot  Springs 
Road.  Carson  City,  Nevada  89701,  (702) 
882-1631. 

SUPPLEMENTARY  INFORMATION:  In  1967. 
title  to  97.05  acres  of  public  land  was 
transferred  to  Douglas  County  pursuant 
to  the  Recreation  and  Public  Purposes 
Act  (43  CFR  Parts  869,  869-1  to  869-4). 
By  quitclaim  deed  executed  April  7, 
1988.  the  following  described  40  acres 
were  reconveyed  to  the  United  States  as 
Douglas  County  would  now  like  to 
acquire  unrestricted  title  to  the  lands 
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pursuant  to  section  203  of  the  Federal 
Land  Policy  and  Management  Act  (43 
U.S.C.  1713): 

Mount  Diablo  Meridian,  Nevada 

T.  12  N..  R.  21  E.. 

Sec.  18,  W'/2SWV4NEV4,  EV2SEy4NWV4. 

At  10:00  a.m.,  on  August  12, 1988,  the 
lands  described  above  will  be  open  to 
disposal  pursuant  to  section  203  of  the 
Federal  Land  Policy  and  Management 
Act,  for  the  purpose  of  consummating  a 
non-competitive  sale  to  Douglas  County, 
subject  to  any  valid  existing  rights,  the 
provisions  of  existing  withdrawls,  and 
the  requirements  of  applicable  laws, 
rules,  and  regulations. 

The  land  will  remain  closed  to  all 
other  forms  of  appropriation  including 
the  mining  laws. 
Edward  F.  Spang, 
Stale  Director. 
[FR  Doc.  18321  Filed:  8-11-88;  8:45  am) 

BILUNG  CODE  4310-HC-M 


National  Park  Service 

Upper  Delaware  Scenic  and 
Recreational  River;  Meeting  of  Upper 
Delaware  Citizens  Advisory  Council 

agency:  National  Park  Service;  Upper 
Delaware  Citizens  Advisory  Council. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 
date:  August  26, 1988,  7:00  p.m." 

Inclement  Weather  Reschedule  Date: 
September  9, 1988. 
address:  Town  of  Tusten  Hall, 
Narrowsburg,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  T.  Hutzky,  Superintendent;  Upper 
Delaware  Scenic  and  Recreational 
River,  P.O.  Box  C,  Narrowsburg,  NY 
12764-0159;  717-729-8251. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978,  Pub.  L.  95-625. 
16  U.S.C.  1724  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  and 
implementation  of  the  management 


'  Announcements  of  cancellation  due  to 
inclement  weather  will  be  made  by  radio  stations 
WDNH.  WDLC,  WSUU  and  WVOS 


plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  region.  The  agenda  for  the 
meeting  will  surround  planning  for 
October  9, 1988,  forestry  management 
seminar.  Council  membership,  continued 
discussion  of  issues  relating  to  the 
strand,  and  Barnes  Landfill 
developments. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council, 
P.O.  Box  84.  Narrowsburg,  NY  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting,  at  the  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  River;  River  Road,  1% 
miles  north  of  Narrowsburg,  New  York; 
Damascus  Township,  Pennsylvania. 
lames  W.  Coleman,  Jr., 
Regional  Director.  Mid-Atlan'.ic  Region. 
(FR  Doc.  88-18293  Filed  &-n-88:  8:45  am] 

BILUNG  CODE  4310-7(M< 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  intent  To 
Perform  interstate  Transportation  for 
Certain  Nonmembers 

Date:  August  9, 1988. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice.  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2).  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance. 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC. 


(1)  Farmers  Union  Cooperative 
Transport.  Inc. 

(2)  P.O.  Box  118.  Stetsonville.  Wl  54480 

(3)  N983  Hwy  13.  Stetsonville.  WI  54480 

(4)  Mr.  Larry  Ray.  P.O.  Box  118, 
Stetsonville,  WI  54480 

Noreta  R.  McGee, 

Secretary. 

|FR  Doc.  8a-18260  Filed  8-11-68:  8:45  am] 

BILUNG  CODE  7035-0 1-M 


Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  corporation  and  address 
of  principal  office:  Medical  Energy 
Generation  Associates.  Inc.,  184  High 
Street,  Boston.  MA  02110. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
States  of  incorporation: 
Medical  Energy  Generation  Associates 

of  Kentucky,  Inc.  (a  Delaware 

corporation) 
Medical  Energy  Generation  Associates 

of  Pennsylvania,  Inc.  (a  Delaware 

corporation) 
Medical  Energy  Generation  Associates 

of  Massachusetts.  Inc.  (a  Delaware 

corporation) 
Medi-Waste,  Ltd.  (a  New  York 

corporation) 

B.  1.  Parent  corporation  and  address 
of  principal  office:  Texas  Industries,  Inc., 
8100  Carpenter  Freeway,  Dallas.  Texas 
75247. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state(s)  of  incorporation: 
Texas  Industries.  Inc. — Delaware 
Aggregates  Railway  Corporation — 

Louisiana 
Athens  Brick  Company — Delaware 
Brookhollow  Corporation — Delaware 
Creole  Corporation — Delaware 
Dolphin  Construction  Company — 

Louisiana 
East  Louisiana  Railway  Company — 

Louisiana 
Fort  Worth  Sand  &  Gravel  Company, 

Inc.  (Inactive) — Texas 
L  I  Precast  Company — Louisiana 
Louisiana  Industries,  Inc. — Louisiana 
Louisiana  Industries  Prestressed  Corp. — 

Delaware 
Mississippi  Industries.  Inc.  (Inactive) — 

Mississippi 
National  Concrete  Industries,  Inc. 

(Inactive) — Delaware 
Poway  Development  Corporation — 

Delaware 


BEST  COPY  AVAILABLE 


30476 


Federal  Register  /  Vol.  53.  No.  156  /  Friday.  August  12.  1988  /  Notices 


The  George  Rackle  &  Sons  Company 

(Inactive) — Ohio 
TXl  Transportation  Company — ^Texas 
Southern  States  Mining  Company — 

Tennessee 
Southwestern  Financial  Corporation — 

Delaware 
Texas  Industries  Foundation — Texas 

(Non  Profit) 
Texas  Lightweight  Aggregate  Company 

(Inactive) — Texas 
Thurber  Coal  Company — ^Texas 
Tri-State  Industries,  Inc. — Tennessee 
TXI  Aviation,  Inc. — Texas 
TXI  Cement  Company — Delaware 
TXI  Structural  Products,  Inc. — Delaware 
United  Cement  Company — Mississippi 
BrookhoHow  of  Alexandria,  Inc. — 

Louisiana 
BrookhoHow/Arlington,  Inc. — Texas 
BrookhoHow  Hotel  Corporation 

(formerly  The  8100  Corporation) — 

Texas 
BrookhoHow  of  Houston,  Inc. — Texas 
Brook  Hollow  Properties.  Inc. — Texas 
Empire  Central  Investment 

Corporation — Texas 
BrookhoHow  of  North  Carolina.  Ina — 

North  Carolina 
BrookhoHow  of  Virginia.  Inc. — Virginia 
BrookhoHow/Arlington  Properties, 

Inc. — Texas 
BrookhoHow/ Ariington  P.OD.  I,  Inc. — 

Texas 
BrookhoHow/Riverside.  Inc. — Texas 
BrookhoHow  Two  Restaurant 

Corporation — Texas 
BrookhoHow  of  Florida,  Inc. — Florida 
BrookhoHow/Greensboro  Properties, 

Inc. — North  Carolina 
BrookhoHow/Lewisville,  Inc. — Texas 
Ferrco  Dallas.  Inc. — Texas 
TA  Joist,  Inc. — Delaware 
BrookhoHow  Plaza,  Inc. — Texas 
Noreta  R.  McGee, 
Secretary. 
|FR  Doc.  88-18261  Filed  8-11-88;  8:45  am) 

BILLING  CODE  7O3S-0V1I 


(NO.OP4-MCF-324I 

Motor  Carrier  Finance  Applications; 
Decision-Notice 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  fmance  applications 
(such  as  conversions,  gateway 
eliminations,  and  securities  issuances) 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  1182.1. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 


49  CFR  1182.2.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  49  CFR 
1182.3  and  shaU  include  the  required 
certifications.  Failiu-e  reasonable  to 
oppose  wiU  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  fmance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Findings:  The  findings  for  these 
appHcations  are  set  forth  at  49  CFR 
1182.6. 

Decided:  August  5, 1968. 

By  the  Commission.  Motor  Carrier  Board, 
Members  Thomas,  Taylor  and  Brown. 
(Memt>er  Brown  not  participating] 
Noreta  R.  McGe*. 
Secretary. 

MC-F-19207.  filed  July  8, 1988. 
William  H.  Shafer  and  Stephen  M. 
Summerton,  331  Danbury  Road,  Wilton, 
CT  06897 — Control — Regency  Limousine, 
Inc..  and  Marquis  Leasing,  Ina,  331 
Danbury  Road.  Wilton,  CT  06897. 
Representative:  William  F.  King.  Suite 
1018,  4660  Kenmore  Ave..  Alexandria, 
VA  22304.  William  H.  Shafer  and 
Stephen  M.  Summerton,  both  noncarrier 
individuals,  each  own  50  percent  of  the 
shares  of  Regency  Limousine,  Inc.,  (RLI) 
(MC-148906)  and  are  officers  and 
directors  of  that  company.  RU  holds 
passenger  carrier  authority  to  conduct 
special  and  charter  operations  between 
points  in  the  U.S.,  including  AK,  but 
excluding  HI.  Shafer  and  Summerton 
each  own  50  percent  of  the  shares  of 
Marquis  Leasing,  Inc.  (MLl),  and  are 
officers  and  directors  of  that 
corporation.  MU  is  now  an  noncarrier, 
but  by  a  concurrently  filed  appHcation 
seeks  passenger  carrier  authority  to 
conduct  special  and  charter  operations 
identical  in  territorial  scope  to  RLI's 
authority.  Shafer  and  Summerton  seek 
authority  to  control  RU  and  MLI  when 
the  latter  also  becomes  a  regulated 
carrier  pursuant  to  the  initial  grant  of 
authority  it  seeks  in  No.  MC-211649. 

|FR  Doc.  88-18226  Filed  8-11-88;  8:45  am] 
BILLING  CODE  703S-01-M 


[Na  40165] 

Adoption  of  the  Railroad  Accounting 
Principles  Board's  Recommendation 
on  Its  Data  Integrity  Principle  In 
Reports  Prepared  Using  Agreed-Upon 
Procedures 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  decision. 

SUMMARY:  The  Commission  adopts  the 
recommendation  by  the  Railroad 
Accounting  Principles  Board  (RAPB) 
regarding  its  Data  Integrity  Principle.  A 
notice  of  proposed  rulemaking  in  this 
proceeding  was  served  March  30, 1988, 
and  published  in  the  Federal  Register  on 
March  31, 1988  (53  FR  10410). 
Specifically,  the  Commission  would 
require  that  independent  public 
accountants  (IPA's)  comply  with 
Statement  on  Auditing  Standards  No.  35 
(SAS  No.  35)  and  the  American  Institute 
of  Certified  Public  Accountants' 
(AICPA)  Statement  on  Standards  for 
Attestation  Engagements  (Attestation 
Standards)  '  when  preparing  railroad 
audit  reports  using  agreed-upon 
procedures.* 

date:  The  adoption  of  these  standards 
will  become  effective  on  September  11. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 

William  F.  Moss,  III,  (202)  275-7510. 
[TDD  for  hearing  impaired:  (202)  27S- 
1721] 

SUPPI.EMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building.  Washington,  DC  20423  or  caU 
(202)  289-4357.  Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  on  (202)  275-1721. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
This  decision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


'  SAS  No.  35.  Special  Reports — Appfying  Agreed- 
Upon  Procedures  to  Specified  Elements.  Accounts, 
or  Items  of  a  Financial  Statement,  was  issued  by 
the  Auditing  Standard  Board  of  the  AICPA  in  April 
1981. 

Statement  an  Standards  for  Attestation 
Engagements  was  issued  by  the  Auditing  Standards 
Board  and  the  Accounting  and  Review  Service* 
Committee  under  the  authority  of  the  AICPA  to 
March.  1986. 

2  Ex  Parte  No.  480.  Certification  af  Railroad 
Annual  Report  R-1  by  Independent  Accountant. 
served  on  October  11. 1965.  established  that  IPA's 
shati  perform  rail  audits  using  agreeJ-upon 
procedures. 
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This  revision  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  Chapter  35).  Respondents  may 
direct  comments  to  OMB  by  addressing 
them  to  the  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  Interstate  Commerce 
Commission.  Washington.  DC  20503. 

Authority:  49  U.S.C.  11142  and  11145;  and  5 
U.S.C.  553. 

Decided:  August  5.  1988. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Andre.  Commissioners 
Slerrett.  Simmons,  and  I,Hml>oley. 
Norela  R.  McGee, 
Secretary. 

|FR  Doc.  88-18259  Filed  8-11-88:  8:45  am] 
BIIXING  CODE  703S-01-M 

(Docket  No.  AB-167:  Sub-No.  1088X1 

Consolidated  Rail  Corp.;  Abandonment 
Exemption 

Applicant  has  refiled  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  23.95-mile  line  of  railroad  between 
milcpost  66.05  at  Cadiz  Junction, 
Harrison  County,  OH,  and  milepost  90.0 
in  Dennison,  Tuscarawas  County,  OH.' 

Applicant  has  certified  that  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years,  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines,  and  (3)  no  formal  complaint  fded 
by  a  user  of  rail  service  on  the  line  (or 
by  a  State  or  local  governmental  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  any 
U.S.  District  Court,  or  has  been  decided 
in  favor  of  the  complainant  within  the  2- 
year  period.  The  appropriate  State 
agency  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 


Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  September 
11, 1988,  unless  stayed  pending 
reconsideration.  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues'^  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(r)(2)  »  must  be  filed  by  August 
22, 1988,  and  petitions  for 
reconsideration,  *  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  September  1, 
1988,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicant's 
representative:  Charles  E.  Mechem, 
Consolidated  Rail  Corporation,  Room 
1138  Six  Penn  Center  Plaza, 
Philadelphia,  PA  19103-2959. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environment  assessment  (EA).  SEE  will 
serve  the  EA  on  all  parties  by  August  17, 
1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington. 
DC  20423)  or  by  calling  Carl  Bausch. 
Chief,  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  August  4. 1988. 


'  Applicanl's  notice  of  exctnpfion  filed  on  M;iy  24. 
1988.  was  rejeclpd  because  11  did  not  meet  certain 
environmental  reporting  rcquircnienls.  Applicant  s 
notice  of  exemption  filed  |une  17.  1988.  and 
pulilished  |uly  7.  1988.  in  the  Federal  Register  was 
withdrawn  liecause  it  contained  an  erroneous 
8l;<tement.  All  pleadings  and  correspondence 
submitted  in  response  to  prioi  notices  remains  part 
of  the  record  and  need  not  be  refiled. 


'^  .\  Slav  will  be  routinely  issued  liy  the 
Coniniissiim  in  those  proceedings  where  an 
informed  detision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  lie  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  Sec  Ex  Parte  No.  274  (Sub-No 
8).  Etfwpliun  of  UiUuf-Scnica  Rail  Lines  (not 
printed),  served  March  8. 1988. 

■>  Sop  E\cmplion  of  Rail  Liiw  Abandnnmcnls  or 
Pisconlinuonce — OKtrs  of  Financial  Assistance.  4 
I.C.C.  2d  164  11987).  and  final  rules  published  in  the 
Federal  Register  December  22. 1987  (.■i2  KR  48440- 
48446). 

■"  The  comments  opposing  the  proposed 
bliiindonment  that  already  have  been  filed  as  well 
as  .my  other  comments  and  petitions  for 
reconsideration  or  slay  thai  may  be  filed  by  the 
August  22.  1988  and  September  1.  1988  due  dates 
will  Im-  addressed  by  the  Commission  in  a 
sulisequent  decisiun(s). 


Dy  the  Commission.  |ane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee. 
Srcrelary. 
(KR  Doc.  88-18262  Filed  8-11-68:  8:45  am] 

BtU-ING  CODE  703&-01-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy 

The  Secretary  of  Labor  and  the  United 
Stales  Trade  Representative  have  taken 
steps  to  renew  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy.  The  Committee  and 
subcommittees  will  be  chartered 
pursuant  to  section  135(c)  (1-2)  of  the 
Trade  Act  of  1974  (19  U.S.C.  2155(c)  (1- 
2).  as  amended,  and  Executive  Order 
No.  11846.  March  27. 1975  (19  U.S.C.  2111 
nt).  The  charter  of  the  Committee  will  be 
filed  15  days  from  the  date  of  this  notice. 

The  Labor  Advisory  Committee  for 
Trade  Negotiations  and  Trade  Policy 
consults  with,  and  makes 
recommendations  to  the  Secretary  of 
Labor  and  to  the  United  States  Trade 
Representatives  on  issues  of  general 
policy  matters  concerning  labor  and 
trade  negotiations,  operations  of  any 
trade  agreement  once  entered  into,  and 
other  matters  arising  in  connection  with 
the  administration  of  the  trade  policy  of 
the  United  States. 

The  Committee  will  meet  at  irregular 
intervals  at  the  call  of  the  Secretary  of 
Labor  and  the  United  States  Trade 
Representative.  The  frequency  of 
committee  meetings  will  be 
approximately  two  or  three  times  per 
year,  depending  upon  the  needs  of  the 
Secretary  of  Labor  and  the  United 
States  Trade  Representative.  The 
Steering  Subcommittee  will  meet 
monthly.  Other  subcommittees  may 
meet  on  an  ad  hoc  basis. 

Representatives  from  the  private 
sector  wishing  further  information  or  to 
be  considered  for  appointment  to  serve 
on  the  committee  should  contact:  Mr. 
Fernand  Lavallee.  Executive  Secretary. 
Labor  Advisory  Committee.  Frances 
Perkins  Department  of  Labor  Building. 
Room  S5325.  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210.  Telephone: 
(202)  523-6565. 

Signed  at  Washington.  DC.  this  8th  day  of 
August  1988. 
Ann  McLaughlin. 
Secretary  of  Labor. 
|FR  Doc.  88-18227  Filed  8-11-68;  8:45  am) 

BILLING  CODE  4510-23-M 
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Employment  and  Training 
Administration 

[TA-W-20,5M] 

Haven-Busch  Co.,  Grandvlile,  Ml; 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  July  5. 1988 
the  International  Association  of  Bridge, 
Structural  ft  Ornamental  Iron  Workers, 
AFL-CIO,  Local  #888  requested 
administrative  reconsideration  on  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  June  B,  1988  and  published  in  the 
Federal  Register  on  June  21, 1988  (53  PR 
23317). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  C«1ifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Workers  at  Grandville  produced 
fabricated  structural  steel  mainly  for  the 
construction  of  auto  plants. 

The  union  claims  that  imported  steel 
adversely  affected  worker  separations 
at  Grandville  because  many  of  the 
foreign  steel  producers  have  found  ways 
to  get  around  the  voluntary  and 
mandatory  restrictions  on  imports.  It  is 
also  claimed  that  increased  imports  of 
autos  contributed  to  the  depressed  auto 
plant  construction  maricet 

Findings  in  the  investigation  show 
that  the  increased  import  criterion  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  of  1974  were  not  met  in  1987 
or  in  the  first  quarter  of  1988.  The 
Findings  show  that  U.S.  imports  of 
fabricated  structural  steel  declined 
absolutely  and  relative  to  domestic 
shipments  in  1987  compared  to  198& 
U.S.  imports  of  fabricated  structural 
steel  continued  to  decline  absolutely  in 
the  first  quarter  of  1988  compared  to  the 
same  quarter  in  1967.  In  addition,  there 
were  increased  sales  of  fabricated 
structiu-al  steel  produced  at  the 
Grandville  facility  in  the  first  quarter  of 
1988  compared  to  the  same  quarter  in 
1987.  A  list  of  major  projects  not 
awarded  to  Haven-Busch  or  cancelled  in 
1988  and  1987  was  submitted  by  the 
company.  The  findings  show  that  the 
projects  which  were  not  cancelled  were 
awarded  to  other  domestic  fabricators. 


Cancelled  projects  had  a  substantial 
adverse  impact  on  Haven-Busdi's  sales. 

The  findings  also  show  that  the 
Grandville  plant  ceased  fabricating 
operations  In  February  1988  and  wrat 
into  a  new  business  of  marketing 
European  building  products.  The 
products  are  electronic  revolving  doors 
and  tubular  space  frames  used  on 
roofing  for  atrium  settings  in  hotels. 
These  products  are  not  Uke  or  directly 
competitive  with  the  fabricated 
structural  steel  formeriy  produced  at 
Gransville.  According  to  company 
officials,  the  major  reasons  for  the 
restructuring  was  the  capacity  of  the 
fabricated  structural  steel  industry  far 
exceeded  domestic  demand  and  the 
negative  impact  of  the  1986  Tax  Law  on 
depreciation  and  capital  expenditures. 
As  a  result  of  the  restructuring  decision, 
the  company  did  not  submit  any  bids  for 
steel  fabrication  projects  in  1988. 

With  respect  to  the  union's  claim 
concerning  imports  of  autos  adversely 
affecting  fabricated  structural  steel 
production  for  auto  plant  construction, 
the  Trade  Act,  in  determining  import 
injury,  allows  only  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  by  the  workers'  firm. 
Imported  autos  are  not  like  or  directly 
competitive  with  fabricated  structural 
steel  for  auto  plants.  Imports  of 
fabricated  structural  steel  must  be 
considered  in  determining  an  import 
impact  on  workers  producing  fabricated 
structural  steel. 

C^ondusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  dented. 

Signed  at  Washington,  DC,  this  28th  day  of 
July  1988. 

Robert  O.  Desloiigchamps, 

Director,  Office  of  Legislation  and  Actuarial 
Services.  UIS. 

[FR  Doc.  BS-1B232  Piled  &-11-88;  8:45  am) 

BtLUNQ  COOC  4S10-30-M 


(TA-W-20,631  and  TA-W-20, 632] 

White  Consolidated  Indtistries;  BeMfng 
Products  Co.,  Belding,  Ml;  Greenville 
Products  Co.,  Greenville,  Ml;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  July  11, 1988 
the  United  Auto  Workers  L.ocals  #137 
and  #1554  requested  administrative 
reconsideration  of  the  Department's 


negative  determination  on  the  subject 
petition  for  trade  adjustment  assistance. 
The  initial  petition  was  filed  by  Locals 
#137  and  #1554  of  the  United  Auto 
Workers  on  behalf  of  workers  at  Belding 
Products  Company,  Belding.  Michigan 
and  Greenville  Products  Company, 
Greenville,  Michigan.  The  denial  notice 
was  signed  on  June  13, 1988  and 
published  in  the  Federal  Register  on 
June  28, 1988  (53  FR  24379). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  offsets 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

In  addition  to  newspaper  clippings 
and  a  memorandum  concerning  the 
export  of  room  air  conditioner  kits  to 
China,  the  union  submitted  production 
data  on  room  air  conditioners  at  Belding 
for  model  years  1972  to  1988.  The  union 
stated  that  corporate  sales  of  room  air 
conditioners  decreased  in  1988  and 
customers  increased  their  import 
purchases  of  room  air  conditioners. 

Findings  in  the  investigation  show 
that  production  declines  and  worker 
separations  in  1988  at  Belding  were  the 
result  of  a  domestic  transfer  of 
production  from  Belding,  Michigan  to 
another  corporate  plant  in  Edison,  New 
Jersey.  Prior  to  the  shutdown,  which 
occiirred  as  part  of  a  plan  developed  in 
January  1987,  air  conditioner  production 
and  worker  employment  at  Belding 
increased  in  1987  compared  to  1986.  As 
production  at  Belding  declined  in  the 
first  quarter  of  1988  compared  to  the 
same  quarter  in  1987,  production  at 
Edison  increased,  reflecting  the  transfer. 
Corporate  production  and  sales  of  room 
air  conditioners  increased  in  the  first  six 
months  of  1988  compared  to  the  same 
period  in  1967.  Accordingly,  the 
Department  sees  no  adverse  impact  on 
room  air  conditioners. 

Investigation  findings  also  show  that 
the  purchase  of  air  conditioning  kits  by 
China  are  for  training  and  any 
assembled  kits  are  intended  only  for  use 
in  China.  Export  sales  would  not  form  a 
basis  for  certification. 

Workers  at  Greenville  Products 
Company.  Greenville.  Michigan 
produced  refrigerators.  Sales  of 
refrigerators  increased  in  1987  compared 
to  1986  and  in  the  first  quarter  of  1988 
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compared  to  the  same  quarter  of  1987. 
Production  worker  employment  at 
Greenville  increased  over  the  same 
periods.  Layoffs  at  Greenville  were 
attributed  to  bumping  privileges 
exercised  by  employees  separated  from 
WCI's  Belding  Products  Company 
because  of  the  domestic  transfer  of 
production. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
fact  which  would  justify  reconsideration 
of  the  Department  of  Labor's  prior 
decision.  Accordingly,  the  application  is 
denied. 

Signed  at  Washington.  DC.  this  4th  day  of 
August  1988. 

Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  and  Actuarial 
Services,  UIS. 

|FR  Doc.  88-18322  Filed  8-11-88:  8:45  am) 

BILLING  COK  4310-30-M 


Job  Training  Partnership  Act;  Indian 
and  Native  American  Employment  and 
Training  Programs 

agency:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice  of  final  designation 
procedures  for  grantees. 

summary:  This  document  contains  final 
procedures  by  which  the  Department  of 
Labor  (DOL)  will  designate  grantees  for 
Indian  and  Native  American 
Employment  and  Training  Programs 
under  the  Job  Training  Partnership  Act 
(JTPA).  The  next  cycle  of  such 
designation  actions  will  cover  JTPA 
Program  Years  1989  and  1990  (July  1. 
1989  through  June  30. 1991).  Applicants 
selected  for  funding  in  PY  1989  also  will 
be  funded  in  PY  1990  if  applicable 
regulatory  requirements  are  met,  and 
funds  are  available.  This  notice  provides 
necessary  information  to  prospective 
grant  applicants  to  enable  them  to 
submit  appropriate  requests  for 
designation. 

EFFECTIVE  DATE:  August  15. 1968. 
ADDRESS:  Send  one  original  and  two 
copies  of  the  Advance  and  final  Notices 
of  Intent  to  Mr.  Herbert  Fellman.  Chief. 
Division  of  Indian  and  Native  American 
Programs.  U.S.  Department  of  Labor. 
Room  N-4641.  200  Constitution  Avenue, 
NW..  Washington,  DC  20210.  Attention: 
ANOl/NOI  Desk. 

SUPPLEMENTARY  INFORMATION:  Proposed 
designation  procedures  for  Indian  and 
Native  American  Employment  and 
Training  Programs  under  section  401  of 


JTPA  were  published  in  the  Federal 
Register  on  June  17, 1988  (53  FR  22746) 
for  the  purpose  of  soliciting  public 
comment.  Written  comments  were  to  be 
sent  to  the  attention  of  Paul  A.  Mayrand, 
Director,  Office  of  Special  Targeted 
Programs  (OSTP)  on  or  before  July  18, 
1988.  No  written  comments  had  been 
received  as  of  that  date.  Accordingly, 
the  procedures  for  JTPA,  section  401 
Indian  and  Native  American  grantees 
proposed  at  53  FR  22746  (June  17. 1988) 
are  adopted  in  final  for  the  Program 
Year  1989-1990  designation  cycle. 
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V.  Use  of  Panel  Review  Procedure 

VI.  Notification  of  Designation/ 
Nondesignation 

VI].     Special  Designation  Situations 
VIII.    Designation  Process  Glossary 

Introduction:  Scope  and  Purpose  of 
Notice 

Section  401  of  JITA  authorizes 
programs  to  serve  the  employment  and 
training  needs  of  Indians  and  Native 
Americans. 

Requirements  for  these  programs  are 
set  forth  in  JTPA  and  in  the  regulations 
at  20  CFR  Part  632.  Pursuant  to  these 
requirements,  the  Department  of  Labor 
[DOL)  selects  entities  for  funding  under 
JTPA  section  401,  and  designates  such 
entities  as  Native  American  grantees, 
contingent  on  all  other  grant  award 
requirements  being  met.  This  notice 
describes  how  DOL  will  make  such 
designation  decisions  for  the  period  of 
Program  Years  (PYs)  1989  and  1990  (July 
1. 1989  through  June  30, 1991).  It  provides 
necessary  information  to  prospective 
grant  applicants  to  enable  them  to 
submit  appropriate  requests  for 
designation. 

The  amount  of  JTPA  section  401  funds 
to  be  awarded  to  designated  Native 
American  grantees  is  determined  under 
procedures  described  at  20  CFR  632.171 
and  not  through  this  designation 
process.  The  specific  organization 
eligibility  and  application  requirements 
for  designation  are  contained  at  20  CFR 
632.10  and  632.11.  Any  organization 
interested  in  being  designated  as  a 
Native  American  grantee  should  be 
aware  of  and  comply  with  these 
requirements. 

/.  General  Designation  Principles 

Based  on  JTPA  and  applicable 
regulations,  the  following  general 
principles  are  intrinsic  to  the 
designation  process: 


(1)  Applicants  for  designation  shall 
comply  with  the  requirements  found  at 
20  CFR  Part  632  regardless  of  their 
apparent  standing  in  the  preferential 
hierarchy.  The  basic  eligibility, 
application  and  designation 
requirements  are  found  in  Subpart  B  of 
Part  632. 

(2)  The  nature  of  this  program  is  such 
that  Indians  and  Native  Americans  in  an 
area  are  entitled  to  program  services, 
and  are  best  served  by  a  responsible 
organization  directly  representing  them 
and  designated  pursuant  to  the 
applicable  regulations.  JTPA  and  the 
governing  regulations  give  clear 
preference  to  Native  American- 
controlled  organizations.  That 
preference  is  the  basis  for  the  steps 
which  will  be  followed  in  designating 
grantees. 

(3)  A  State-recognized  or  federally 
recognized  tribe,  band,  or  group  on  its 
reservation  is  given  absolute  preference 
over  any  other  organization  if  it  has  the 
capability  to  administer  the  program 
and  meets  all  regulatory  requirements. 
This  preference  applies  only  to  the  area 
within  the  reservation  boundaries.  A 
reservation  organization  which  may 
have  its  service  area  given  to  another 
qualified  organization  for  reasons 
specified  in  the  regulations  will  be  given 
a  future  opportunity  to  reestablish  itself 
as  the  designated  grantee,  should  it  so 
desire. 

In  the  event  that  such  a  tribe,  band,  or 
group  (including  an  Alaskan  Native 
entity)  is  not  designated  to  serve  such 
groups,  the  DOL  will  consult  with  the 
governing  body  of  such  entities  as 
provided  at  20  CFR  632.10(e).  Such 
consultation  may  be  accomplished  in 
writing,  in  person,  or  by  telephone,  as 
time  and  circumstances  permit. 

(4)  In  designating  Native  American 
grantees  for  off -reservation  areas,  DOL 
will  provide  preference  to  Indian  and 
Native  American-controlled 
organizations  as  described  in  20  CFR 
632.10(f)  and  as  further  clarified  in  this 
notice. 

(5)  Special  employment  and  training 
services  for  Indian  and  Native  American 
people  have  been  provided  through  an 
established  service  delivery  network  for 
the  past  fourteen  years  under  the 
authority  of  JTPA  Section  401  and  its 
predecessor,  section  302  of  the  repealed 
Comprehensive  Employment  and 
Training  Act  (CETA).  The  DOL  intends 
to  exercise  its  designation  authority  to 
preserve  the  continuity  of  such  ser\'ices 
and  to  prevent  the  undue  fragmentation 
of  existing  service  areas.  Consistent 
with  present  regulations  and  other 
provisions  of  this  notice,  this  will 
include  preference  for  those  Native 
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American  organizations  with  an  existing 
capability  to  deliver  employment  and 
training  services  within  an  established 
service  area.  Such  preference  will  be 
identified  through  input  from  the  Chief 
of  DOL's  Division  of  Indian  and  Native 
American  Programs  (DINAP)  and  the 
Director  of  DOL's  Office  of  Special 
Targeted  Programs  (OSTPJ.  and  through 
the  use  of  the  rating  system  described  in 
this  notice.  Unless  a  non-incumbent 
applicant  in  the  same  preferential 
hierarchy  as  an  incumbent  applicant 
grantee  can  demonstrate  that  it  is 
significantly  superior  overall  to  the 
incumbent,  the  incumbent  will  be 
designated,  if  it  otherwise  meets  all  of 
the  requirements  for  redesignation. 

//.  Advance  Notice  of  Intent 

The  purpose  of  the  Advance  Notice  of 
Intent  process  is  to  provide  Section  401 
applicants,  prior  to  the  submission  of  a 
final  Notice  of  Intent,  with  information 
relative  to  potential  competition.  While 
DOL  encourages  the  resolution  of 
competitive  requests  prior  to  final 
submission,  the  Advance  Notice  of 
Intent  process  also  serve  to  alert  those 
whose  differences  cannot  be  resolved  of 
the  need  to  submit  a  complete  final 
Notice  of  Intent. 

Although  the  Advance  Notice  of 
Intent  process  is  not  mandated  by  the 
regulations,  participation  in  the  advance 
process  by  prospective  section  401 
applicants  is  strongly  recommended. 
The  Advance  Notice  of  Intent  process 
allows  the  applicant  to  identify  potential 
competitors,  to  resolve  conflicts  if 
possible,  and  to  prepare  a  final  Notice  of 
Intent  with  advance  knowledge  of 
potential  competing  requests. 

It  should  be  emphasized,  however, 
that  the  Advance  Notice  of  Intent 
process  does  not  ensure  that  all 
potential  competitors  have  been 
identified.  Some  applicants  may  opt  not 
to  submit  an  Advance  Notice  of  Intent; 
others  may  change  service  area  requests 
in  the  final  Notice  of  Intent.  Therefore, 
as  noted  above,  final  submissions 
should  be  prepared  with  this  possibility 
in  mind. 

By  October  1  of  the  year  preceding  a 
designation  year,  all  organizations 
interested  in  being  designated  as 
Section  401  grantees  should  submit  an 
original  and  two  copies  of  an  Advance 
Notice  of  Intent.  An  organization  may 
submit  only  one  Advance  Notice  of 
Intent  for  any  and  all  areas  for  which  it 
wants  to  be  considered.  Advance 
Notices  are  to  be  sent  to  the  following 
address:  Mr.  Herbert  Fellman,  Chief, 
Division  of  Indian  and  Native  American 
Programs.  U.S.  Department  of  Labor, 
Room  N-4641,  200  Constitution  Avenue, 


NW.,  Washington.  DC  20210.  Attention: 
ANOl/NOI  Desk. 

The  Standard  Form  (SF)  424  is  no 
longer  used  for  the  advance  notification 
process.  As  in  the  PY  1987-1988 
designation  cycle,  DOL  will  utilize  the 
Advance  Notice  of  Intent.  This  allows 
DOL  to  expedite  the  identification  of 
potentially  competitive  applicants. 

Complete  instructions  will  be  mailed 
to  all  current  grantees  on  or  about 
August  15.  Incumbents  will  also  receive 
a  description  of  their  present  service 
area  at  this  time.  New  applicants  may 
request  copies  of  the  Advance  .Notice 
instructions  by  writing  to:  Mr.  Herbert 
Fellman.  Chief,  Division  of  Indian  and 
Native  American  Programs,  U.S. 
Department  of  Labor,  Room  N-4641,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

The  first  step  in  the  designation 
process  is  to  determine  which  areas 
have  more  than  one  potential  applicant 
for  designation.  For  those  areas  for 
which  more  than  one  organization 
submits  an  Advance  Notice  of  Intent, 
each  such  organization  will  be  notified 
of  the  situation,  and  will  be  apprised  of 
the  identity  of  the  other  organization(s) 
applying  for  that  area.  Such  notification 
will  consist  of  providing  affected 
applicants  with  copies  of  all  Advance 
Notices  of  Intent  submitted  for  their 
area.  The  notification  will  occur  on  or 
about  November  15.  The  notification 
will  state  that  organizations  are 
encouraged  to  work  out  any 
jurisdictional  disputes  among 
themselves,  and  to  submit  a  final  Notice 
of  Intent  by  the  required  postmark  or 
hand  delivered  deadlines  or  withdraw 
their  Advance  Notice. 

Under  the  Advance  Notice  of  Intent 
process,  it  is  DOL  policy  that  to  the 
extent  possible  within  the  regulations. 
ser\'ice  areas  and  the  organizations 
operating  in  those  areas  be  determined 
by  the  community  to  be  served  by  the 
program.  In  the  event  the  Native 
American  community  cannot  resolve 
differences,  the  notification  will  inform 
parlies  that  they  should  take  special 
care  with  their  final  Notices  of  Intent  to 
ensure  that  they  are  complete  and  fully 
responsive  to  all  matters  covered  by  the 
preferential  hierarchy  and  rating 
systems  discussed  in  this  notice. 

Information  provided  in  the  Advance 
Notice  of  Intent  process  shall  not  be 
considered  as  a  final  submission  as 
referenced  at  20  CFR  632.11.  The 
Advance  Notice  is  a  procedural 
mechanism  to  facilitate  the  designation 
process.  The  regulations  do  not  provide 
for  formal  application  for  designation 
through  the  Advance  Notice. 


///.  Notice  of  Intent 

All  applicants  will  submit  an  original 
and  two  copies  of  a  final  Notice  of 
Intent,  postmarked  no  later  than  January 
1. 1989.  consistent  with  the  regulations 
at  20  CFR  632.11.  Final  Notices  of  Intent 
may  also  be  delivered  in  person  not 
later  than  the  close  of  business  on  the 
first  business  day  of  the  designation 
year.  Exclusive  of  charts  or  graphs  and 
letters  of  support,  the  Notice  of  Intent 
should  not  exceed  75  pages  of  double- 
spaced  unreduced  type. 

Final  Notices  of  Intent  are  to  be  sent 
to  the  following  address:  Mr.  Herbert 
Fellman,  Chief,  Division  of  Indian  and 
Native  American  Programs,  U.S. 
Department  of  Labor,  Room  N^641,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210.  Attention:  ANOI/NOI  Desk. 

The  regulations  permit  current 
grantees  requesting  their  existing 
service  areas  to  submit  a  Standard  Form 
424  in  lieu  of  a  complete  application.  As 
noted  earlier  in  this  notice,  current 
grantees,  other  than  tribes,  bands,  or 
groups  (including  Alaskan  Native 
entities)  requesting  their  existing  areas, 
are  encouraged  to  consider  submitting  a 
full  Notice  of  Intent  even  if  their  service 
area  request  has  not  changed. 

Although  organizations  are 
encouraged  to  alter  their  area  requests 
to  minimize  or  avoid  overlap  with  other 
organizations,  they  should  not  add 
territory  to  that  identified  in  the 
Advance  Notice  of  Intent.  Unless 
currently  designated  for  such  areas,  any 
organization  applying  on  January  1  for 
noncontiguous  areas  shall  prepare  a 
separate,  complete  Notice  of  Intent  for 
each  such  area. 

It  is  the  DOL's  policy  that  no 
information  affecting  the  panel  review 
process  will  be  solicited  or  accepted 
past  the  regulatory  postmarked  or  hand 
delivered  deadlines  (see  Part  V,  Use  of 
Panel  Review  Procedure,  below).  All 
information  provided  before  the 
deadline  must  be  in  writing. 

IV.  Preferential  Hierarchy  for 
Determining  Designations 

In  cases  in  which  only  one 
organization  is  applying  for  a  clearly 
identified  geographic  area  and  the 
organization  meets  the  requirements  at 
20  CFR  632.10(b)  and  632.11(d).  DOL 
shall  designate  the  applying 
organization  as  the  grantee  for  the  area 
In  cases  in  which  two  or  more 
organizations  apply  for  the  same  or  an 
overlapping  area,  DOL  will  utilize  the 
order  of  designation  preference 
described  in  the  hierarchy  below.  The 
organization  which  falls  into  the  highest 
category  of  preference  will  be 
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designated,  assuming  all  other 
requirements  are  met.  The  preferential 
hierarchy  is: 

(1)  Indian  tribes,  bands,  or  groups  on 
Federal  or  State  reservations  for  their 
reservation;  Oklahoma  Indians  (see  Part 
VII.  Special  Desisnation  Situations, 
below);  and  Alaskan  Native  entities  (see 
Part  VII,  Special  Designation  Situations, 
below  J. 

(2)  Native  American-controlled, 
community-based  organizations  with 
significant  support  from  other  Native 
American-controlled  organizations 
within  the  community  for  their  existing 
DOL  designated  service  area  and  all 
non-incumbent  Native  American- 
controlled,  community-based 
organizations  that  are  challenging  such 
incumbents  or  seeking  to  serve  areas  for 
which  the  incumbent  is  not  re-applying. 
Non-incumbent  organizations  must 
submit  evidence  of  significant  support 
from  other  Native  American-controlled 
organizations  within  the  community. 

Competition  shall  occur  only  when  a 
non-incumbent  can  demonstrate  in  its 
application,  by  verifiable  information, 
that  it  is  potentially  significantly 
superior  overall  to  the  incumbent.  Such 
potential  will  be  determined  by  the 
consideration  of  such  factors  as  the 
following:  completeness  of  the 
application;  documentation  of  past 
experience  and  Native  American- 
controlled  organizational  support;  and 
the  capability  of  the  incumbent.  In  the 
instance  of  no  incumbent,  new 
applicants  qualified  for  this  category 
would  compete  against  each  other. 

(3)  Organizations  {private  nonprofit  or 
units  of  State  or  local  government) 
having  a  significant  Native  American 
advisory  process,  such  as  a  governing 
body  chaired  by  a  Native  American  and 
having  a  majority  membership  of  Native 
Americans. 

(4)  Non-Native  American-controlled 
organizations  without  a  Native 
American  advisory  process.  In  the  event 
such  an  organization  is  designated,  it 
must  subsequently  develop  a  Native 
American  advisory  process. 

The  Chief.  DINAR,  may  convene  a 
task  force  to  assist  in  making  hierarchal 
determinations.  The  task  force  also  may 
perform  such  technical  and  advisory 
functions  as  determining  which  areas 
have  more  than  one  applicant  for 
designation,  documenting  the  eligibility 
of  new  applicants,  and  ascertaining  the 
timeliness  of  final  Notice  of  Intent 
submissions.  The  role  of  the  task  force  is 
that  of  a  technical  advisory  body. 

The  Chief.  DINAP,  will  ultimately 
advise  the  Grant  Officer  in  reference  to 
which  position  an  organization  holds  in 
the  hierarchy.  Within  the  regulatory 
time  constraints  of  the  designation 


process,  the  Chief,  DINAP  will  utilize 
whatever  information  is  available. 
The  applying  organization  must 
supply  sufficient  information  to  permit 
the  determination  to  be  made. 
Organizations  must  indicate  the 
category  which  they  assume  is 
appropriate  and  must  adequately 
support  that  assertion.  As  indicated 
earlier,  applicants  will  not  be  able  to 
provide  any  information  past  the 
January  1  postmark  on  hand  delivered 
deadlines,  and  no  information  will  be 
solicited  by  DINAP. 

V.  Use  of  Panel  Review  Procedure 

Competition  may  occur  under  the 
following  circumstances: 

(1)  The  Chief,  DINAP.  advises  that  a 
new  applicant  qualified  for  the  second 
category  of  the  hierarchy  appears  to  be 
potentially  significantly  superior  overall 
to  an  incumbent  Native  American- 
controlled,  community-based 
organization  with  significant  local 
Native  American  community  support. 

(2)  The  Chief,  DINAP,  advises  that 
more  than  one  new  applicant  is 
qualified  for  the  second  category  of  the 
hierarchy,  and  the  incumbent  grantee 
has  not  re-applied  for  designation. 

(3)  The  Chief,  DINAP,  advises  that 
two  or  more  organizations  have  equal 
status  in  the  third  or  fourth  categories  of 
the  hierarchy. 

When  competition  occurs,  the  Grant 
Officer  may  convene  a  review  panel  of 
Federal  officials  to  score  the  information 
submitted  with  the  Notice  of  Intent.  The 
purpose  of  the  panel  is  to  evaluate  an 
organization's  capability,  based  on  its 
application,  to  serve  the  area  in 
question.  The  panel  will  be  provided 
only  the  information  described  at  20 
CFR  632.11  and  submitted  with  the  final 
Notice  of  Intent.  The  panel  results  will 
be  advisory  to  the  Grant  Officer,  not 
binding.  In  reviewing  information 
submitted  by  the  organization,  the  panel 
will  not  accept  simple  assertions.  Any 
information  must  be  supported  by 
adequate  and  verifiable  documentation. 

The  factors  hsted  below  will  be 
considered  in  evaluating  the  capability 
of  the  applicant.  In  developing  the 
Notice  of  Intent,  the  applicant  should 
organize  his  documentation  of  capability 
to  correspond  with  these  factors. 

(1)  Operational  Capability — 40  points 
(20  CFR  632.10  and  632.11). 

(i)  Previous  experience  in  successfully 
operating  an  employment  and  training 
program  serving  Indians  or  other  Native 
Americans  of  a  scope  comparable  to 
that  which  the  organization  would 
operate  if  designated — 20  points. 

(ii)  Previous  experience  in  operating 
other  human  resouces  development 
programs  serving  Indians  or  other 


Native  Americans  or  coordinating 
employment  and  training  services  with 
such  programs — 10  points. 

(iii)  Ability  to  maintain  continuity  of 
services  to  Indian  or  other  Native 
American  participants  with  those 
previously  provided  under  JTPA — 10 
points. 

(2)  Applicant's  Understanding  and 
Program  Approach  to  Fulfilling  the 
Training  and  Employment  Objectives  of 
JTPA  Section  401—20  points.  (20  CFR 
632.2). 

(3)  Planning  Process — 20  points.  (20 
CFR  632.11). 

(i)  Private  sector  involvement — 10 
points. 

(ii)  Community  support  as  defined 
below  in  Part  VIII.  Designation  Process 
Glossary — 10  points. 

(4)  Administrative  Capability — 20 
points.  (20CFR632.il). 

(i)  Previous  experience  in 
administering  public  funds  under  DOL 
or  similar  administrative  requirements — 
15  points. 

(ii)  Experience  of  senior  management 
staff  to  be  responsible  for  DOL  grant,  if 
designated — 5  points. 

VI.  Notification  of  Designation/ 
Nondesignation: 

The  Grant  Officer  will  make  the  final 
designation  decision  giving 
consideration  to  the  following  factors: 
the  review  panel's  recommendation.  In 
those  instances  in  which  a  panel  is 
convened:  input  from  DINAP,  OSTP,  the 
Office  of  Financial  and  Administrative 
Management,  and  the  OHice  of  the 
Inspector  General;  and  any  other 
available  information  regarding  the 
organization's  responsibility.  The  Grant 
Officer's  decisions  will  be  provided  to 
all  applicants  by  March  1,  as  follows: 

(1)  Designation  Letter.  The 
designation  letter  signed  by  the  Grant 
Officer  will  serve  as  official  notice  of  an 
organization's  designation.  The  letter 
will  include  the  service  area  for  which 
the  designation  is  made.  It  should  be 
noted  that  the  Grant  Officer  is  not 
required  to  adhere  to  the  geographic 
area  requested  in  the  final  Notice  of 
Intent.  The  Grant  Officer  may  make  the 
designation  applicable  to  all  of  the  area 
required,  a  portion  of  the  area 
requested,  or,  if  acceptable  to  the 
designee,  more  than  the  area  requested. 

(2)  Conditional  Designation  Letter. 
Conditional  designations  will  include 
the  nature  of  the  conditions,  the  actions 
required  to  be  finally  designated  and  the 
time  frame  for  such  actions  to  be 
accomplished. 

(3)  Non-designation  Letter.  Any 
organization  not  designated,  in  whole  or 
in  part,  for  an  area  requested  will  be 
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notified  formally  of  the  non-designation 
and  given  the  basic  reasons  for  the 
determination.  An  applicant  for 
designation  that  is  refused  such 
designation,  in  whole  or  in  part,  may  file 
a  Petition  for  Reconsideration  in 
accordance  with  20  CFR  632.13.  If  an 
area  is  not  designated  for  service 
through  the  foregoing  process, 
alterantive  arrangements  for  service  will 
be  made  in  accordance  with  20  CFR 
632.12. 

VII.  Special  Designation  Situations 

(1)  Alaskan  Native  Entities 

DOL  has  established  service  areas  for 
Alaskan  Native  employment  and 
training  programs  based  on  the 
following:  the  boundaries  of  the  regions 
defined  in  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA);  the 
boundaries  of  major  subregional  areas 
where  the  primary  provider  of  human 
resource  development  and  related 
services  is  an  Indian  Reorganization  Act 
[IRA)-recognized  tribal  council;  and  the 
boundaries  of  the  Federal  reservation  in 
the  State.  Within  these  established 
service  areas,  DOL  has  designated  the 
primary  Alaskan  Native-controlled 
human  resource  development  services 
provider  or  an  entity  formally 
designated  by  such  provider.  These 
entities  have  been  regional  nonprofit 
corporations,  associated  corporations 
established  by  the  regional  nonprofit 
corporation.  IRA-recognized  tribal 
councils  and  the  tribal  government  of 
the  Metlakatla  Indian  Community.  DOL 
intends  to  follow  these  principles  in 
designating  Native  American  grantees  in 
Alaska  for  Program  Years  1989-1990. 

(2)  Oklahoma  Indians 

DOL  has  established  a  service 
delivery  system  for  Indian  employment 
and  training  programs  in  Oklahoma 
based  on  a  preference  for  Oklahoma 
Indians  to  serve  portions  of  the  State. 
Generally,  service  areas  have  been 
designated  geographically  as 
countrywide  areas.  In  cases  in  which  a 
significant  portion  of  the  land  area  of  an 
individual  county  lies  within  the 
traditional  jurisdiction  of  more  than  one 
tribal  government,  the  service  area  has 
been  subdivided  to  a  certain  extent  on 
the  basis  of  tribal  identification 
information  in  the  most  recent  Federal 
Decennial  Census  of  Population. 
However,  in  cases  in  which  members  of 
many  different  tribes  reside  in  a  given 
county,  no  attempt  has  been  made  to 
apportion  those  members  among  all  of 
the  respective  tribes.  Wherever  possible, 
arrangements  mutually  satisfactory  to 
grantees  in  adjoining  or  overlapping 
service  areas  have  been  honored  by 


DOL.  DOL  intends  to  follow  these 
principles  in  designating  Native 
American  grantees  in  Oklahoma  for 
Program  Years  1989  and  1990  to 
preserve  continuity  and  prevent 
unnecessary  fragmentation. 

VIIL  Designation  Process  Glossary: 

In  order  to  ensure  that  all  interested 
parties  have  the  same  understanding  of 
the  process,  the  following  definitions  are 
provided: 

(1)  Indian  or  Native  American- 
Controlled  Organization 

This  is  defined  as  any  organization 
with  a  governing  board,  more  than  50 
percent  of  whose  members  are  Indian  or 
other  Native  American  people.  Such  an 
organization  can  be  a  tribal  government, 
Native  Alaskan  or  Native  Hawaii  entity, 
consortium,  or  public  or  private  non- 
profit agency.  The  governing  board  must 
have  decision  making  authority  for  the 
section  401  program. 

(2)  Service  Area 

This  is  defined  as  the  geographic  area 
described  as  States,  counties,  and/or 
reservations  for  which  a  designation  is 
made.  In  some  cases,  it  will  also  show 
the  specific  population  to  be  served.  The 
service  area  is  defined  finally  by  the 
Grant  Officer  in  the  formal  designation 
letter.  Grantees  must  ensure  that  all 
eligible  population  members  have 
equitable  access  to  employment  and 
training  services  within  the  service  area. 

(3)  Established  Service  Area 

This  is  the  area  defined  by  geography 
or  service  population  which  DOL  has 
previously  designated  as  a  service  area 
for  Indian  and  other  Native  American 
JTPA  purposes. 

(4)  Community  Support 

This  is  evidence  of  active 
participation  and/or  endorsement  from 
Indian  or  other  Native  American- 
controlled  organizations  within  the 
geographic  area  for  which  designation  is 
requested.  Applicants  should  provide 
supporting  documentation  regarding  the 
nature  of  such  organizations,  e.g., 
evidence  of  Indian  and  other  Native 
American  control,  articles  of 
incorporation  or  charter,  size, 
membership,  etc. 

While  applicants  are  not  precluded 
from  submitting  attestations  of  support 
from  individuals,  the  business 
community,  State  and  local  government 
offices,  and  community  organizations 
that  are  not  Indian  or  other  Native 
American-controlled,  they  should  be 
aware  that  such  endorsements  do  not 
meet  DOL's  definitional  critical  for 
community  support. 


Signed  at  Washington.  DC.  this  4th  day  of 
August.  1988. 
Paul  A.  Mayrand, 

Director.  Office  of  Special  Targeted 
Programs. 
Herbert  Fellman, 

Chief  Division  of  Indian  and  Native 
American  Programs. 
Robert  D.  Parker, 

Grant  Officer,  Office  of  Grants  and  Contracts 
Management. 
Roberts  T.  Jones, 

Acting  Assistant  Secretary  of  Employment 
and  Training. 
[FR  Doc.  8»-18231  Filed  8-11-88:  8:45  am) 

BILLING  CODE  4S10-30-M 


Review  Panel  for  the  Job  Training 
Partnership  Act  (JTPA)  Presidential 
Awards;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
and  after  consultation  with  the  General 
Services  Administration,  the  Secretary 
of  Labor  has  determined  that  the 
renewal  of  the  Review  Panel  for  the 
JTPA  Presidential  Awards  is  in  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  section  172  of  the  Job 
Training  Partnership  Act. 

The  Panel  will  advise  the  Secretary  of 
Labor  on  the  selection  of  the  Presiential 
Awards  recipients.  The  Panel  will 
perform  an  expert  review  of  the 
nominations  for  each  of  the  four  award 
categories  and  will  provide  the 
Secretary  with  its  views  and 
recommendations  on  the  top 
nominations. 

The  Panel  will  consist  of  training  and 
employment  experts  representing  the 
private  sector,  labor,  private  industry 
councils,  community-based 
organizations  and  Federal,  State,  and 
local  governments.  Other  than  the 
Federal  Government  members,  the 
members  shall  not  be  compensated  and 
shall  not  be  deemed  to  be  employees  of 
the  United  States. 

The  Panel  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  on  the  Federal  Advisory 
Committee  Act.  Its  charter  will  be  filed 
under  the  Act  15  days  from  the  date  of 
this  publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  Review  Panel  for  the  JTPA 
Presidential  Awards.  Such  comments 
should  be  addressed  to:  Mr.  Robert  N. 
Colombo,  D-rector,  Office  of 
Employment  and  Training  Programs. 
U.S.  Department  of  Labor,  ETA,  200 
Constitution  Avenue  NW.,  Room  N- 
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4469,  Washington.  DC  20210.  Telephone: 
(202)  535-0577. 

Signed  at  Washington  DC.  this  8th  day  of 
Aug.  1988. 

Ann  McLaughlin. 

Secretary  of  Labor. 

|FR  Doc.  88-18228  Filed  ft-11-88;  8:45  ami 

BILLING  CODE  45ia-30-M 


Job  Training  Partnership  Act;  Review 
of  Experience 

AGENCY:  Employment  and  Training 

Administration.  Labor. 

ACTION:  Notice;  request  for  comments.. 

summary:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  conducting  a 
review  of  experience  under  the  Job 
Training  Partnershp  Act  and  is 
requesting  interested  parties  to  submit 
written  comments  on  issues  related  to 
the  future  quality  and  effectiveness  of 
the  program. 

DATE:  Written  comments  on  the  issues 
discussed  in  this  notice  shall  be 
submitted  by  mail,  postmarked  no  later 
than  September  26, 1988. 
ADDRESS:  Send  written  comments  to: 
Roberts  T.  Jones.  Acting  Assistant 
Secretary,  Employment  and  Training 
Administration,  Room  S2308,  200 
Constitution  Avene.  NW..  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  Feldman,  Director,  Division  of 
Planning.  Policy,  and  Legislation,  Office 
of  Strategic  Planning  and  Policy 
Development,  Employment  and  Training 
Administration,  Room  N5636,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Telephone:  (202)  535-0664 
(This  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Since  the  enactment  of  the  Manpower 
Development  and  Training  Act  more 
than  a  quarter  century  ago,  the  United 
States  Government  has  pursued  a  policy 
of  active  intervention  in  the  labor 
market  through  employment  and 
training  programs.  During  the  ensuing 
years,  the  Nation's  employment  and 
training  system  has  evolved  through  a 
succession  of  basic  authorizing  statutes 
and  amendments  e.g.,  the 
Comprehensive  Employment  and 
Training  Act  (CETA). 

On  October  13, 1982,  President 
Reagan  signed  into  law  the  Job  Training 
Partnership  Act  (JTPA),  the  most  recent 
legislative  expression  of  the  Nation's  job 
training  policy.  As  in  the  case  of  earlier 
employment  and  training  legislation,  the 
drafters  of  JTPA  sought  to  build  upon 
past  experience,  retaining  features  that 
had  proven  effective  and  modifying  or 


eliminating  those  that  appeared  to  limit 
program  effectiveness. 

The  following  basic  features  of  JTPA 
represented  major  changes  in  the 
organization  of  the  program: 

•  A  shift  in  responsibility  for  program 
management  from  the  federal  to  the 
State  and  local  governments. 

•  The  assignment  of  a  substantive 
role  to  the  private  sector  in  the  planning 
and  oversight  of  the  program. 

•  An  emphasis  on  training  and 
related  services  for  participants  with  a 
consequent  deemphasis  on  using  the 
program  to  provide  income  maintenance 
or  subsidized  employment. 

•  The  establishment  of  performance 
standards  as  a  key  operational 
component  of  the  program. 

•  Inclusion  of  machinery  to  increase 
the  coordination  of  employment  and 
training  with  other  human  services  at 
the  state  and  local  levels. 

•  Emphasis  on  services  for  youth. 
With  the  completion,  this  year,  of  five 

years  of  operational  experience,  it  was 
felt  that  the  program  had  matured 
sufficiently  and  patterns  of  service  and 
performance  had  been  clearly  enough 
established  that  it  would  be  timely  to 
take  stock  of  the  experience  to  date  and 
to  analyze  the  basic  policy  issues  which 
must  be  addressed  in  charting  the  future 
course  of  JTPA. 

Accordingly,  DOL  has  decided  to 
conduct  a  public  review  of  the  JTPA 
program  with  an  interim  report  planned 
for  January  1989. 

The  review  will  focus  primarily  on 
services  for  economically  disadvantaged 
youth  and  adults  under  Titles  I  and  II-A 
of  the  Act.  However,  the  scope  of  the 
review  will  include  services  for 
dislocated  worker  (Title  III),  and 
disadvantaged  youth  enrolled  in  the 
summer  employment  program  (Title  II- 
B).  Activities  under  Title  IV,  particularly 
Indian  and  Native  American  programs, 
will  also  be  considered,  where  the 
issues  addressed  are  relevant  to  these 
programs. 

The  ultimate  objective  of  the  review 
will  be  to  enhance  the  quality  of 
services  provided  to  JTPA  enrollees  and 
to  explore  the  potential  of  the  JTPA 
system  to  sen,'e  as  a  building  block  for  a 
comprehensive  human  resource  delivery 
system.  While  the  results  of  the  review 
may  have  implications  for  the  roles  of 
the  Federal  Government,  the  States, 
locally-elected  officials  and  Private 
Industry  Councils  (PICs)  in  Service 
Delivery  Areas  (SDAs),  the  basic 
relationship  of  the  partners  in  the 
delivery  system  will  not  be  a  subject  of 
the  review. 

The  purpose  of  this  notice  is  to 
identify  the  specific  issues  which  will 
form  the  core  of  the  agenda  for  this 


review.  A  JTPA  Advisory  Committee, 
comprised  of  representatives  of  the 
JTPA  system,  public  interest  groups, 
community  organizations,  business, 
labor,  education,  veterans,  and  the 
general  public  will  address  and  provide 
advice  on  these  issues.  The  issues  will 
also  form  the  basis  for  discussion  and 
comment  at  meetings  held  at  the  State 
and  local  levels.  The  general  public  will 
be  given  an  opportunity  to  react  to  the 
issues  as  a  result  of  publication  of  this 
announcement  in  the  Federal  Register. 

Experience  Under  The  Program 

Since  the  program  became  operational 
in  1983,  approximately  5  million  persons 
have  received  services  under  JTPA,  not 
including  youth  enrolled  in  the  Summer 
Youth  Employment  Program  (SYEP).  Of 
these,  about  90  percent  were  served 
under  the  two  programs  administered  at 
the  State  and  local  level:  Title  II-A 
which  provides  grants  to  States  and 
local  areas  to  support  locally 
administered  training  and  employment 
programs  and  Title  III  which  provides 
funds  to  States  to  address  problems  of 
workers  dislocation  resulting  from  plant 
closings  and  mass  layoffs. 

Title  II-A  Grants  to  States  and  Local 
Areas 

Participant  Characteristics.  This  title 
was  intended  primarily  to  serve  the 
economically  disadvantaged  and  that 
trust  is  reflected  in  the  characteristics  of 
the  participants.  Thus,  the  Act's 
requirement  that  at  least  90  percent  of 
Title  II-A  participants  be  economically 
disadvantaged  was  exceeded  (93 
percent  in  Program  Year  (PY)  1986  (July 
1, 1986— June  30, 1987)). 

In  PY  1986,  some  44  percent  of  the 
participants  in  Title  II-A  were  under  22 
years  of  age;  the  Act  requires  that  at 
least  40  percent  of  the  funds  be  used  for 
youth.  Approximately  52  percent  of  the 
participants  were  female  and  50  to  56 
percent  were  high  school  graduates, 
while  27  percent  were  dropouts  and  17 
percent  were  still  in  school. 

On  the  basis  of  most  characteristics 
for  which  data  are  available,  persons, 
enrolled  in  the  program  are 
representative  of  the  eligible  population 
and  these  data  suggest  that  the  program 
is  targeting  those  in  need.  Thus,  some  22 
percent  of  the  program  participants  in 
PY  1986  were  Aid  to  Families  with 
Dependent,  Children  (AFDC)  recipients 
as  compared  to  17  percent  of  the  eligible 
population.  Minorities  made  up  half  of 
the  enrollment  as  compared  to  39 
percent  of  the  eligible  population.  The 
percentage  of  youth  enrolled  is  twice 
their  proportion  of  the  eligible 
population.  However,  the  education 
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level  of  enrollees.  while  not  a  perfect 
measure  of  competence,  does  suggest 
that  the  pro^^m  has  enrolled  those 
disadvantaged  persons  with  a  better 
prognosis  for  success  than  the  eligible 
population.  Approximately  56  percent  of 
all  participants — and  73  percent  of 
adults — were  high  school  graduates. 
compared  to  49  percent  of  the  eligible 
population.  Also,  Hispanics — a  group 
that  has  sufferd  serious  labor  market 
problems — constituted  ten  percent  of 
JTPA  enrollment,  but  13  percent  of  those 
eligible  for  the  program. 

Service  Proved.  In  PY  1986.  36  percent 
of  the  Title  II-A  participants  were  in 
classroom  training.  22  percent  in  on-the- 
job  training  (OJT),  19  percent  in  job 
search  assistance,  9  percent  in  work 
experience,  and  14  percent  in  "other" 
services  {e.g.,  counseling  and  testing). 
The  distribution  of  participants  among 
these  services  tends  to  vary  depending 
on  their  characteristics.  For  example, 
makes,  older  enrollees  and  the  better 
educated  tend  to  be  found 
disproportionately  in  OJT:  youth  and 
minorities  tend  to  be  over  represented  in 
work  experience  activities.  The  median 
length  of  stay  varies  widely  among  the 
various  kinds  of  services,  from  almost  20 
weeks  for  classroom  training  to  14 
weeks  for  participants  in  OJT  and  less 
than  4  weeks  in  job  search  assistance. 
The  average  length  of  stay  in  the 
program  was  18  weeks. 

Under  JTPA  there  appears  to  have 
been  a  marked  shift  toward  activities 
geared  to  more  immediate  and  direct 
placement,  such  as  job  search 
assistance.  Together,  job  search 
assistance  and  "other"  services  account 
for  about  one-third  of  the  JTPA 
enrollment  as  compared  to  the  less  than 
10  percent  of  CETA  participants  who 
received  direct  referral  and  "other"  in 
services.  Approximately  22  percent  of 
JTPA  enrollees  are  in  OJT  programs — 
about  double  the  rate  under  CETA. 

Program  Outcomes.  Of  those 
terminationg  from  Title  II-A  during  PY 
1986,  62  percent  entered  employment. 
Entered  employment  rates  tended  to  be 
higher  for  males  (65  percent),  high 
school  graduates  (71  percent)  and  lower 
for  black  participants  (56  percent)  and 
welfare  recipients  (54  percent).  Among 
the  various  program  activities,  the 
entered  employment  rate  ranged  from  77 
percent  for  job  search  assistance  and 
OJT  to  46  percent  for  work  experience. 
The  rate  for  classrooms  training  was  52 
percent 

The  average  hourly  wage  for  those 
entering  employment  was  $4.72.  Wage 
rates  were  notably  higher  for  males 
($5.04),  those  with  some  post  high  school 
education  ($5.30)  and  lower  for  females 
($4.49).  black  participants  ($4.55),  and 


welfare  recipents  ($4.57).  By  service 
provided,  the  highest  average  hourly 
rate  was  achieved  by  those  who  were  in 
classroom  training  (K.03).  followed  by 
terminees  from  OJT  ($4.87).  job  search 
assistance  ($4.68).  and  participants  in 
work  experience  ($4.16).  The  overall 
placement  rate  under  JTPA  compares 
very  favorably  with  that  achieved  under 
the  earlier  CETA  program:  about  two- 
thirds  of  JTPA  tenninees  placed  as 
compared  to  one-third  under  the  earlier 
program.  (Data  on  retention  following 
placement  are  not  available).  However, 
hourly  wages  for  those  placed  in  jobs 
have  increased  cmly  marginally  over 
those  achieved  in  the  preceding  program 
some  eight  years  earlier;  if  adjusted  for 
inflation,  the  average  hourly  wage  is 
actually  lower. 

Ro/e  of  the  Private  Sector — One  of  the 
principal  changes  under  JTPA  was  the 
substantive  role  provided  for  the  private 
sector  in  planning  and  administering 
training  and  employment  programs  at 
the  local  levd  through  the  creation  of 
private  industry  coimcils  in  each 
designated  service  delivery  area. 
Currently,  there  are  over  620  PlCs.  with 
some  16.000  members,  including  an 
estimated  9.000  representatives  of  the 
business  sector. 

Title  III  Dislocated  Worker  Program 

Participant  Characteristics.  Since 
Title  III  focuses  on  experienced  workers, 
the  characteristics  of  participants  in  the 
program  are  distinctly  different  from 
those  of  Title  II-A  enrollees.  Thus,  in  PY 
1986,  only  4  percent  of  workers  enrolled 
in  Title  III  were  under  22  years  old  (as 
compared  to  44  percent  of  Title  II-A 
participants),  while  almost  90  percent 
were  betwen  the  ages  of  22  and  54. 
Similarly,  only  one-third  of  Title  HI 
participants  were  economically 
disadvantaged  compared  to  over  90 
percent  of  those  in  the  Title  11  program. 

Dislocated  worker  program 
participants  tend  to  be  relatively  well 
educated  with  over  80  percent  having  at 
least  a  high  school  education.  Reflecting 
the  eligible  population  of  dislocated 
workers,  enrollment  in  title  III  is 
predominately  male  (65  percent). 
Minorities  account  for  23  percent  of  the 
participants  as  compared  to  19  percent 
of  eligible  dislocated  workers. 

Services  Provided.  Under  the  the 
dislocated  woriier  program,  the  primary 
service  provided  is  job  search 
assistance  with  half  of  the  participants 
enrolled  in  this  activity.  Classroom 
training  accounts  for  26  percent  of  the 
enrollees.  OJT  for  12  percent  and 
"other"  services  for  12  percent.  The 
characteristic  of  participants  in  the 
various  service  components  are  fairly 
similar.  The  average  length  of  stay  in  the 


title  III  program  is  20  weeks  but  varies 
by  service  provided  with  the  longest 
duration  in  classroom  training  at  23 
weeks,  followed  by  about  15  weeks  for 
both  OJT  and  job  search  assistance. 

Program  Outcomes.  Of  some  140.000 
participants  who  tenninated  for  Title  III 
dislocated  worker  programs  in  PY  1986. 
69  percent  entered  employment  The 
entered  employment  rate  tended  to  be 
higher  for  males  (74  percent)  than  for 
females  (64  percent),  black  participants 
(60  percent)  and  welfare  recipients  (45 
percent).  Entered  employment  rates 
were  particularly  high  for  those  who  had 
been  in  OJT  programs  (89  percent). 

The  average  houriy  wrage  rate  for 
terminees  from  Tide  III  programs 
entering  employment  was  $6,36.  The  rale 
was  highest  for  those  terminating  from 
classroom  training  and  job  search 
assistance.  Terminees  from  OJT  had  the 
lowest  houriy  w^age  rate. 

Issues  For  The  Future 

The  general  objective  of  this  review  of 
JTPA  is  to  determine  how  the  quality 
and  effectiveness  of  the  program  can  be 
enhanced  and  how  the  program  can  help 
in  building  a  coherent  local  human 
resource  delivery  system.  In  carrying  out 
the  review,  four  general  areas  of  inquiry 
will  be  pursued; 

•  Whom  should  the  program  serve? 

•  What  services  should  be  provided 
and  how  can  the  quality  of  services  be 
improved? 

•  How  can  the  management  tools 
used  in  the  program  be  enhanced? 

•  Should  JTPA  be  coordinated  more 
closely  with  non-JTPA  services  and 
serve  other  national  priorities?  Should 
the  public-private  partnership  under 
JTPA  be  broadened? 

The  key  issues  in  these  areas  of 
inquiry,  briefly  discussed  below,  will  be 
included  in  the  review  process.  Public 
comment  is  particjjlarly  invited  on  these 
issues.  However,  comments  on  related 
JTPA  subjects,  which  may  not  be 
specifically  embraced  by  these  subject 
areas,  may  also  be  submitted. 

Whom  Should  the  Program  Serve? 

Eligibility  for  the  Program  and 
Targeting  Policy.  Eligibility  for  Title  II- 
A  of  JTPA  is  generally  limited  to  those 
who  are  economically  disadvantaged. 
i.e..  who  meet  income  criteria  issued  by 
DOL.  Up  to  10  percent  of  the 
participants  need  not  meet  these  income 
criteria  if  they  have  encountered 
barriers  to  employment.  Title  II-A  also 
requires  that  not  less  than  40  percent  of 
each  SDA's  funds  be  spent  on  youth, 
and  that  school  dropouts  and  AFDC 
recipients  be  served  on  an  "equitable 
basis." 
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The  limited  resources  available  for 
JTPA  programs  cannot  meet  the  needs  of 
the  entire  eligible  population.  Estimates 
of  the  number  of  disadvantaged  youth 
and  adults  eligible  under  the  income 
criteria  approach  40  million.  Therefore, 
of  necessity,  a  priority  for  service  must 
be  established  among  these  who  are 
eligible.  Within  the  parameters  of  the 
law,  eligibility  determination  is  a  local 
decision.  JTPA  directs  SDAs  to  provide 
employment  and  training  opportunities 
to  those  who  can  benefit  from,  and  are 
most  in  need  of,  such  opportunities  and 
to  make  efforts  to  provide  equitable 
services  among  substantial  segments  of 
the  eligible  population. 

Compared  to  the  eligible  population, 
Title  II-A  programs  have  served  a 
higher  proportion  of  blacks,  youth  and 
AFDC  recipients.  However,  the 
programs  have  served  a  lower 
proportion  of  Hispanics  and  those  with 
less  than  high  school  degree.  The  JTPA 
system  has  been  criticized  for  failing  to 
serve  those  most  in  need.  It  has  been 
argued  that  SDAs  tend  to  focus  short- 
term  services  on  job  ready  individuals  in 
order  to  achieve  high  placement  rates 
with  low  unit  costs  and  thereby  achieve 
"success."  For  example,  it  has  been 
noted  that  the  cost  per  placement  for 
youth  is  less  than  half  the  national 
standard.  It  has  been  suggested  that, 
with  a  limited  amount  of  dollars.  SDAs 
may  choose  to  serve  the  largest  possible 
number  of  eligible  individuals  by  serving 
those  that  can  be  served  at  relatively 
low  cost.  Performance  standards  are 
often  cited  as  the  reason  for  JTPA  not 
serving  a  more  at-risk  population. 
However,  national  JTPA  performance 
standards  allow  for  local  flexibility. 
They  can  be  adjusted  by  Governors  to 
reflect  client  characteristics  and  local 
economic  conditions.  SDAs  may  also 
request  further  adjustment  for  those 
with  more  serious  employability 
problems.  Others  have  taken  the 
position  that  good  management  dictates 
that,  within  the  eligible  population, 
those  selected  for  service  should  have 
the  best  prognosis  for  success. 

The  basic  policy  issue  posed  is  who. 
within  the  economically  disadvantaged 
population,  should  be  served  under 
JTPA? 

•  Should  the  program  serve  those 
disadvantaged  individuals  who  face  the 
most  serious  barriers  to  employment 
because  of  inadequate  basic  skills,  poor 
orientation  to  the  demands  of  the 
workplace,  physical  or  mental 
disabilities,  and  related  problems?  Or, 
should  the  program  enroll  those 
individuals  who  meet  the  law's  income 
test  but  are  best  equipped  in  terms  of 


education  and  attitude  toward  work  to 
succeed  in  competitive  employment? 

•  What  are  the  best  measures  of  at- 
risk  status  or  serious  barriers  to 
employment?  Do  they  vary  from  group 
to  group? 

•  A  policy  decision  on  targeting  has 
implications  for  the  services  to  be 
provided.  Serving  those  who  are  most 
disadvantaged  in  terms  of  verbal, 
quantitative  and  analytic  skills  as  well 
as  exposure  to  the  discipline  of  the 
workplace  will  require  a  broader  range 
of  services  than  serving  those  who  are 
more  job  ready.  What  is  the  optimum 
range  and  mix  of  services  which  should 
be  provided  for  these  individual 
subgroups  of  the  disadvantaged 
population? 

•  Targeting  policy  choices  will  also 
have  cost  implications.  The  broader 
range  of  services  required  to  achieve  the 
employability  of  the  most  disadvantaged 
will  result  in  high  unit  costs — and  fewer 
persons  served  at  a  given  budget  level — 
than  will  the  lower  unit  costs  associated 
with  serving  the  least  disadvantaged. 
What  are  the  costs  of  serving  various 
disadvantaged  subgroups?  How  many 
individuals  should  be  served  at  a  given 
budget  level? 

•  What  are  the  benefits  and  relative 
return  on  investment  to  society  in 
serving  various  subgroups  of  the 
disadvantaged  population? 

•  Policy  decisions  concerning  who  is 
to  be  served  will  also  have  implications 
for  the  outcomes  which  can  be 
anticipated  for  those  participating  in  the 
program.  A  basic  issue  is  the  nature  of 
the  outcome,  itself.  Under  JTPA,  the 
outcome  anticipated  for  participants  is 
increased  employment  and  earnings  and 
reduced  welfare  dependency.  An 
alternative — particularly  for  those 
subgroups  with  low  basic  skill  levels — is 
to  establish  increased  competency 
levels  as  an  acceptable  outcome.  In 
either  case,  the  level  of  success  which 
can  be  anticipated  will  be  lower  for 
those  with  more  disadvantaged 
backgrounds.  For  example,  in  PY  1986, 
of  those  Title  II-A  enrollees  who  were 
high  school  graduates,  approximately 
71%  were  placed  in  jobs  whereas  only 
57%  of  those  who  were  high  school 
dropouts  entered  employment  following 
the  program.  High  school  graduates 
were  placed  in  jobs  paying  $4.88  an 
hour;  dropouts'  wages  at  placement 
were  $4.52.  What  outcome  measures 
should  be  used  for  various  subgroups  of 
the  population  and  what  outcome  levels 
should  be  anticipated  for  these 
subgroups? 

What  changes  should  be  made  in 
performance  standards  to  assure  that 


these  outcomes  are  adequately 
reflected? 

•  In  carrying  out  any  changes  in 
policy  with  respect  to  who  is  to  be 
served,  what  changes — if  any — should 
be  made  in  the  law's  eligibility 
requirements  and  targeting  provisions 
for  youth,  school  dropouts  and  AFDC 
recipients? 

•  Should  the  Act's  provisions 
allowing  up  to  ten  percent  of 
participants  to  be  non-disadvantaged 
individuals  who  encounter  barriers  to 
employment  be  revised? 

•  What  non-legislative, 
administration  measures  should  be 
taken  to  implement  changes  in 
eligibility/targeting  policies? 

•  Under  either  current  or  changed 
eligibility  requirements,  what  criteria 
should  be  used  at  the  operational  level 
to  select  clients  for  the  program? 

Allocation  Formula.  Closely  related  to 
the  issue  of  eligibility  for  the  program 
and  targeting  policy  is  the  question  of 
the  adequacy  of  the  formula  used  to 
allocate  funds  Title  II-A.  If  a  change  in 
eligibility/targeting  policy  is  made, 
consideration  should  also  be  given  to 
related  changes  in  the  allocation 
formula.  However,  even  under  current 
policy,  questions  have  been  raised  about 
the  adequacy  of  the  present  formula. 

Currently,  the  formula  allocates  funds 
to  States  using  three  factors:  One-third 
based  on  the  relative  number  of 
individuals  residing  in  areas  of 
substantial  unemployment  (over6'/2 
percent  unemployed);  one-third  based 
on  the  relative  excess  number  of 
unemployed  (unemployed  over4V2 
percent);  and  one-third  based  on  the 
relative  number  of  economically 
disadvantaged  individuals.  The  same 
formula  is  used  to  allocate  Title  II-B 
(Summer  Youth  Program)  funds,  and  to 
distribute  State  funds  under  both 
programs  to  the  local  level.  The 
Administration  has  proposed  legislation 
that  would  revise  the  Title  II-B 
allocation  formula  to  better  target 
resources  to  the  population  served  by 
that  program.  The  new  formula  would 
allocate  funds  based  on  the  relative 
number  of  disadvantaged  youth  residing 
in  each  State  and  Service  Delivery  Area. 

In  recent  years,  at  congressional 
hearings  and  elsewhere,  concerns  have 
been  raised  that  the  JTPA  allocation 
formula  does  not  sufficiently  direct 
resources  to  where  the  eligible 
population  is  located.  The  current 
formula  targets  resources  heavily  to 
areas  with  high  adult  unemployment. 
Unemployment  data  have  been  used  for 
allocating  employment  and  training 
funds  because  they  provide  one  measure 
of  relative  economic  hardship  and  are 
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available  on  a  current  basis.  However, 
since  many  urban  SDAs  contain  both 
pockets  of  extreme  poverty  an  very 
affluen.  areas  with  vigorous  economies, 
employment  conditions  in  these  areas 
may  not  be  the  best  indicators  of  their 
relative  need  for  resources  for  poor 
youth  and  adults.  Moreover,  cyclical 
changes  in  the  economy  may  cause  large 
funding  swings  under  the  current 
formula  that  may  be  unrelated  to  the 
poverty  situation  in  a  local  area. 
Research  sponsored  by  OOL  has 
confirmed  that  the  Title  U-A  allocation 
formula  does  not  distribute  resources  m 
a  fully  equitable  manner.  In  particular,  it 
was  found  that  some  regions  of  the 
country  and  central  cities,  where  the 
economically  disadvantaged  population 
is  heavily  concentrated,  receive  a 
smaller  share  of  State  and  local  funding 
than  their  share  of  the  eligible 
population  would  dictate. 

A  serious  information  problem 
complicating  this  issue  is  the  lack  of 
current  data  on  the  relative  number  of 
economically  disadvantaged  individuals 
in  SDAs.  Currently,  the  decennial 
census  is  the  only  available  source  for 
these  data.  With  the  passage  of  time, 
these  data  become  less  reflective  of  the 
distribution  of  low  income  individuals. 
On  the  other  hand,  collection  of  these 
data  on  a  more  frequent  basis  would  be 
extremely  costly. 

The  basic  issue  is  whether  the  Title  II- 
A  allocation  formula  should  be  changed 
to  more  accurately  reflect  the  laws 
eligibility  provisions,  either  under  the 
current  statute  or  under  new.  revised 
eligibility  criteria. 

•  Should  any  of  the  current  factors — 
economically  disadvantaged,  excess 
unemployment,  or  unemployment  in 
areas  of  substantial  unemployment — be 
eliminated? 

•  Should  any  of  these  factors  be 
modified?  Should  different  weights  be 
assigned  to  these  factors? 

•  Should  new  factors  be  added  to  the 
formula  and,  if  so,  which  ones  and  what 
data  sources  should  be  used? 

•  If  the  present  factors  are  retained, 
should  the  data  currently  used  to 
measure  the  relative  number  of 
economically  disadvantaged  individuals 
in  SDAs  be  updated?  How  can  this  best 
be  achieved  and  what  would  be  the  cost 
of  an  alternative  to  the  current  use  of 
decennial  census  data,  such  as  more 
frequent  surveys? 

•  Should  the  delivery  and  funding  of 
services  to  youth  and  adults  be 
separated  in  the  legislation  with 
different  funding  allocation  formulas 
developed  for  each  group? 


What  Services  Should  be  Provided  and 
How  can  the  Quality  of  Services  be 
Improved? 

Nature  and  Quality  of  Services 
Provided.  The  law  gives  SDAs  broad 
discretion  in  determining  the  range  and 
mix  of  services  to  be  provided  to 
enroUees.  A  variety  of  factors  enter  into 
SDAs'  decisions  on  the  mix  and 
duration  of  services  selected.  An 
important  coiislderatioii  is  the  nature  of 
the  clientele  to  be  served.  More 
disadvantaged  individuals  generally 
require  more  comprehensive  services, 
over  a  longer  period  of  time,  at  higher 
costs,  to  become  employable  than  do  the 
less  disadvantaged. 

A  second  consideration  is  the 
occupational  objective  of  a  training 
program;  higher  level  skills  usually 
require  longer-term  training.  More 
intensive  remediation  usually  requires 
longer-term  training  as  well.  A  third 
factor  is  the  total  number  of  clients  to  be 
served.  With  finite  resources  available, 
serving  a  larger  number  of  enrollees  in 
an  SDA  will  reduce  the  unit  cost — and 
possibly,  the  quality — of  Iraining 
provided  to  individuals.  Local  decisions 
on  the  services  to  be  provided  also  must 
rely  on  the  availability  of  adequate 
service  deliverers.  Finally,  the  existence 
of  the  performance  standards  system 
has  influenced  local  service  strategies 
although  the  extent  of  that  influence  has 
been  subject  to  debate. 

It  has  been  argued  that  many  SDAs 
have  opted  for  short  duration  programs. 
geared  to  the  least  disadvantaged, 
resulting  in  maximum  enrollment  and 
high  placement  rates. 

The  average  length  of  stay  in  Title  II- 
A  in  FY  1988  was  18  weeks.  It  has  been 
contended  that  programs  of  4-5  months 
duration  allow  insufficient  time  to 
prepare  the  truly  disadvantaged  for 
stable  employment  at  good  wage  levels. 

Others  have  taken  the  position  that 
changes  under  fTP A— emphasis  on 
performance  standards,  the  removal  of 
training  allowances:  and  the  influence  of 
the  PICs — have  all  contributed  to 
increased  program  efficiency  under 
]TPA.  thus  enabling  SDAs  to  achieve 
more  cost-effective  service,  duriitg 
shorter  training  periods,  than  was 
possible  under  earlier  legislation. 

In  either  case,  if  JTPA  is  to  focus  its 
services  on  the  most  disadvantaged 
members  of  the  eligible  population,  it 
can  be  argued  that  the  program  should 
be  limited  to  basic  skills  and  literacy 
training.  Under  this  approach,  specific 
occupational  skills  training  would  be  the 
responsibility  of  public  and  private 
vocational  schools  and  employers. 

Conclusive  evidence  about  the  quality 
of  JTPA  ser\'ices  is  lacking.  Duration  of 


training  is  only  a  rough  proxy  for 
program  quality.  However,  the  available 
data  do  suggest  that  there  may  be  some 
grounds  for  concern  about  the  services 
currendy  being  provided.  Only  one-third 
of  Title  Il-A  eiu'ollees  receive  classroom 
training,  generally  the  most  substantive 
service  area  under  JTPA  A  larger 
proportion  of  enrollees — more  than 
half — receive  either  on-the-job  training 
or  low-cost  iob  seardi  assistance  and 
related  services.  In  general,  the  low  cost 
per  plac^ement  under  Title  U-A  suggests 
that  service  quality  may  be  less  than 
optimal  in  many  SDAs.  The  cost  per 
placement  has  been  well  below  the 
performance  standard  level;  $2,905  for 
adults  in  FY  1986  ($4,374  standard).  The 
cost  per  positive  termination  was  S2.308 
for  youth  ($4,900  standard). 

The  central  issue  to  be  addressed  is 
whether  changes  are  needed  in  the 
nature,  mix  and  quality  of  services 
provided  under  JTPA. 

•  A  key  element  of  this  question  is 
whether  JTPA  should  continue  to 
attempt  to  provide  participants  with 
specific  occupational  skills  or  should  the 
program  focus  on  remediation,  meeting 
the  basic  skills  deficiencies  of  enrollees 
in  reading,  writing,  mathematics  and 
orientation  to  the  workplace.  This 
question  particularly  arises  if  a  policy  of 
reaching  the  most  disadvantaged  is 
pursued. 

•  If  a  policy  of  remediation  is  to  be 
pursued,  should  changes  be  made  in  the 
nature  of  the  outcomes  anticipated  and 
the  associated  performance  standards? 

•  For  example,  increased  levels  of 
basic  skills  competency,  rather  than  or 
in  addition  to  placement,  may  become  a 
more  appropriate  objective  for  the 
program. 

•  Whether  a  program  emphasis  on 
either  remediation  or  on  specific  skills 
training  is  elected,  the  policy  on 
eligibility  and  targeting  v«nll  have 
implications  for  the  range  and  cost  of 
the  services  to  be  provided.  As  noted 
earlier,  a  decision  to  serve  the  most 
disadvantaged  will  require  a  broader 
and  more  costly  range  of  services  than 
will  be  the  case  for  those  in  the  eligible 
population  who  are  best  equipped  for 
the  job  market.  What  primary  and 
supportive  services  should  be 
provided — and  at  what  cost — to  support 
a  policy  of  serving  the  most  seriously 
disadvantaged  and  assuring  their 
eventual  placement  in  stable,  well-paid 
employment? 

•  What  are  the  best  measures  of 
"quality"  training — duration, 
competency-based,  individually  tailored, 
self-paced? 

•  Should  the  Act's  restrictions  on  the 
amount  of  funds  which  can  be  used  for 
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supportive  services  be  revised?  Should 
the  restriction  be  relaxed  generally  or 
only  for  specific  subgroups  in  the 
eligible  population?  And,  if  it  is  to  be 
limited  to  the  latter,  how  should  the 
eligible  subgroup  be  defined? 

•  What  policy  and  program 
approaches  should  be  followed  at  the 
Federal,  State  and  local  levels  to  effect 
changes  in  the  services  provided  to 
enrollees:  Legislative  changes;  policy 
leadership:  technical  assistance; 
modification  of  performance  standards 
and  the  adjustment  models;  other 
courses  of  action? 

Payment  of  Stipends,  Allowances  and 
Bonuses.  Within  the  general  area  of 
services  improvement,  concern  has  been 
expressed  about  JTPA's  current  strict 
limits  on  the  payment  of  stipends, 
allowances  or  bonuses.  The  restrictfons 
were  included  in  the  law  because  of  a 
perception  that,  under  previous 
programs,  individuals  enrolled  in  order 
to  receive  training  allowances  and 
stipends,  rather  than  to  increase  their 
employability.  It  was  also  felt  that 
participants  under  JTPA  would  have 
other  sources  of  financial  support  while 
in  the  program:  Unemployment 
insurance;  AFDC  and  other  welfare 
benefits;  and,  in  the  case  of  youth, 
financial  assistance  from  their  families. 

The  law  states  that  not  more  than  30 
percent  of  each  SDA's  funds  may  be 
spent  for  the  combined  costs  of 
administration  and  supportive  services. 
The  latter  category  includes 
expenditures  for  needs-based  payments. 
Because  there  is  a  separate  limit  of  15 
percent  on  administrative  costs,  this 
effectively  places  a  limit  of  15  percent 
on  the  needs-based  payment/supportive 
service  cost  category.  The  act  allows  a 
waiver  of  the  supportive  services  cost 
limitations  if  specified  conditions  in  a 
local  area  are  met. 

The  expenditure  rates  for  supportive 
services  have  remained  essentially  the 
same  since  the  implementation  of  fTPA: 
11  percent  for  participant  support, 
including  needs-based  payments. 
However,  the  actual  figure  may  be 
higher  since  the  cost  of  some  supportive 
services  are  charged  to  "training"  under 
performance-based  contracts.  While 
national  data  are  not  collected  on 
requests  for  waivers  of  the  cost 
limitations,  it  appears  that  few  requests 
for  such  waivers  have  been  filed. 

If  it  is  decided  to  target  the  program 
on  the  hardest-to-serve,  there  is  concern 
that  these  "at-risk"  individuals  will  not 
be  able,  or  willing,  to  participate  in 
JTPA  programs  unless  stipends  and 
allowances  are  available  to  help  them 
with  living  expenses  while  they  are  in 
training. 


Thus,  it  has  been  suggested  that  some 
liberalization  of  the  restrictions  on 
allowances,  stipends  and  bonus 
payments  is  desirable.  On  the  other 
hand,  relaxing  these  restrictions  means 
that  funds  may  be  diverted  from  training 
to  pay  for  income  support.  An  indirect 
consequence  could  be  fewer  persons 
served. 

The  basic  issue  is  whether  JTPA 
enrollees  should  receive  stipends  or 
allowances  while  enrolled  in  the 
program. 

•  It  had  been  assumed  that 
individuals  enrolled  in  Title  II-A  and 
Title  III  programs  would  receive 
sufficient  financial  support  from  non- 
JTPA  sources  to  allow  them  to  enter  and 
complete  the  program.  Has  this  been  the 
case?  Or  are  there  JTPA-eligible  groups 
which  have  been  discouraged  from 
participating  because  they  lack  financial 
support  from  non-fTPA  sources?  Has  the 
lack  of  financial  support  for  participants 
forced  program  planners  to  shorten  the 
length  of  training  and  precipitated 
higher-than-anticipated  dropout  rates 
from  the  program? 

•  If  a  policy  decision  is  made  to  serve 
more  severely  disadvantaged  clientele, 
should  the  current  restrictions  on 
payment  of  stipends  and  allowances  be 
revised?  If  so,  should  payments  be  made 
to  all  participants  or  only  those  who  can 
demonstrate  financial  need? 

•  What  stipend/allowance  levels 
should  be  established  that  would  be 
high  enough  to  provide  financial  support 
but  not  draw  individuals  into  the 
program  in  order  to  receive  the 
allowances? 

•  If  the  prohibition  against  stipends 
and  allowances  is  retained,  should  the 
waiver  provisions  for  supportive 
services/need-based  payments  be 
relaxed? 

•  Should  a  system  of  bonus  payments 
be  established  which  would  reward 
participants  for  achieving  specific  levels 
of  competency  in  the  program? 

Performance  Standards.  JTPA 
requires  that  the  Secretary  of  Labor 
establish  performance  standards  for 
each  two-year  program  planning  cycle. 
These  performance  standards  are  the 
centerpiece  of  JTPA's  performance 
management  system  and  are  designed  to 
assure  that  the  Act's  objectives  are 
being  carried  out  at  the  State  and  SDA 
levels. 

The  measures  to  be  used  in  PY  1988 
and  1989  include  several  that  have  been 
used  since  the  beginning  of  JTPA.  Those 
measures  are  the  entered  employment 
rales  for  adults,  youth  and  welfare 
recipients,  the  average  wage  at 
placement,  the  youth  positive 
termination  rate,  the  cost  per  entered 


employment  for  adults  and  the  cost  per 
positive  termination  for  youth. 

For  the  first  time  since  JTPA's 
inception,  five  new  performance 
measures  were  introduced  for  PY  1988 
and  1989  to  reflect  prospective  labor 
markets,  recent  program  experience, 
rising  skill  requirements  and  to  more 
closely  relate  performance  standards  to 
the  basic  objectives  of  the  Act — 
increased  employment  and  earnings  of 
enrollees  and  reduced  welfare 
dependency. 

Three  policy  goals  guided  these 
performance  standards  revisions: 

•  To  encourage  increased  service  to 
individuals  at  risk  of  chronic 
unemployment,  especially  youth; 

•  To  foster  training  investments 
which  lead  to  long-term  employability; 
and 

•  To  increase  basic  skills  and 
occupational  competency-based  training 
for  youth. 

Since  success  in  the  labor  market  is 
directly  related  to  basic  skills 
attainment,  a  new  measure  of 
employability  enhancement  was  added 
to  the  youth  measure.  This  new  youth 
measure  emphasizes  helping  youth 
obtain  competencies  in  basic  education 
and  job  specific  skills  to  meet  the 
requirements  of  a  rapidly  changing 
workplace. 

To  foster  long-term  employability 
development,  DOL  introduced  four  new 
measures  of  long-term  performance 
focusing  on  the  employment,  earnings 
and  job  retention  of  participants  13 
weeks  after  termination. 

Governors  have  the  authority  to  make 
adjustments  to  national  standards  for 
each  SDA  to  reflect  both  local  economic 
conditions  and  special  problems 
addressed  by  State  policy  or  local 
programs.  The  Department  fwtjvides  an 
adjustment  mode!  to  assist  Governors 
and.  within  prescribed  parameters, 
allows  Governors  to  develop  their  own 
methods  for  adjusting  standards  to  meet 
local  conditions.  However,  few  States 
have  made  more  than  minimal 
adjustments.  Most  SDAs  have  also 
accepted  performance  standards 
prescribed  by  the  Stales  and  assigned 
them  to  service  providers  with  no 
adjustments  for  the  type  of  participants 
served  or  the  services  provided. 

DOL  has  increased  the  Governors' 
flexibility  by  allowing  the  Governors  to 
chose  eight  of  12  performance  standards 
to  be  used  in  judging  SDA  performance 
for  the  period,  PY  1988-1989.  July  1. 
1988-Juiy  30. 1990.  Based  on  past 
experience,  some  express  concern  about 
whether  Governors  will  take  full 
advantage  of  this  flexibility  to  align 
State  goals  and  performance  standards 
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or  whether  performance  standards  will 
continue  to  be  applied  on  a  largely 
mechanical  basis.  Others  question 
whether  SDAs  will  take  advantage  of 
the  flexibility  to  adjust  standards  based 
on  the  types  of  people  served  or  special 
program  services  provided,  or  continue 
across-the-board  upward  adjustments  of 
SDA-established  performance  standards 
for  local  service  providers  to  ensure  that 
the  SDAs  exceed  standards. 

Concern  has  also  been  expressed 
about  the  Governors'  limited  use  of  their 
incentive  grant  authority  under  the  Act's 
"six  percent  set-aside"  provisions  that 
emphasize  rewarding  SDAs' 
performance  for  exceeding  standards.  In 
general,  the  States  have  not  fully  used 
those  provisions  to  achieve  State  goals 
in  such  areas  as  client  targeting. 
Rewards  can  be — but  are  not  typically — 
given  to  SDAs  which  serve  particularly 
at-risk  participants. 

There  are  two  basic  issues  which 
should  be  addressed  with  respect  to 
performance  standards:  the  standards 
themselves  and  the  management  of  the 
performance  standards  system.  As  has 
been  discussed  in  this  notice,  major 
policy  changes  with  respect  to  the 
groups  to  be  served  under  the  program 
have  implications  for  the  nature  and 
level  of  the  standards  which  should 
measure  performance. 

On  the  management  side,  the  general 
policy  issue  raised  is  whether  the 
Federal  Government  should  be  more 
active  in  assuring  that  the  States  and 
SDAs  make  more  flexible  and  creative 
use  of  performance  standards  to  achieve 
State  and  local  policy  objectives. 

•  Should  States  be  better  informed  by 
the  Federal  Government  about  their 
current  flexibility  in  using  incentive 
funds/additional  standards  to  better 
achieve  State  goals  in  such  areas  as 
client  targeting  or  quality  training? 

•  Are  the  current  statutory 
outcomes — emphasizing  placements, 
retention,  and  costs — appropriate  if 
JTPA  is  to  serve  a  more  disadvantaged 
population? 

•  Would,  for  example,  a  measure  of 
employability  enhancement  be  more 
appropriate  for  adults?  Should  there  be 
other  employability  enhancements 
beyond  current  statutory  outcomes  for 
youth — for  example,  learning  gains  or 
return  to  school  for  recent  school 
dropouts? 

•  Should  there  be  a  Federal  definition 
of  youth  employment  competency? 

•  Should  there  be  other  statutory 
outcomes  for  dislocated  workers' 
programs  beyond  placement  and 
retention  in  unsubsidized  employment? 

•  Should  the  States  be  given  greater 
authority  to  use  six  percent  set-aisde 
incentive  funds  to  reward  improvements 


in  program  quality,  performance,  and 
management? 

•  Should  the  Federal  Government 
provide  more  policy  direction  and 
technical  assistance  on  how 
performance  standards  are  to  be  utilized 
and  how  adjustments  can  be  made? 

•  Should  the  Federal  Government  be 
given  greater  authority  to  collect 
programmatic  and  performance  data  to 
improve  national  performance 
measures? 

•  Should  the  States  be  given  greater 
authority  to  use  the  technical  assistance 
portion  of  the  six  percent  set-aside  for 
post-program  data  collection  and 
program  evaluation? 

How  Can  the  Management  Tools  in  the 
Program  Be  Enhanced? 

JTPA  provided  for  a  basic 
redeployment  of  responsibility  for  the 
job  training  program  among  the  Federal, 
State  and  local  governments  and 
business  community.  The  past  five  years 
has  been  a  period  of  adjustment  to  these 
new  roles. 

This  has  been  an  ongoing  process. 
Until  1986,  for  example.  Federal 
management  had  been  restricted  largely 
to:  Publishing  regulations;  making 
allotments  to  the  States;  establishing  a 
performance-based  management  system: 
monitoring  compliance  with  the  Act:  and 
preparing  an  annual  report  to  Congress. 
In  1986,  the  Department  established  a 
"proactive  partnership"  with  the  States. 
This  has  included  a  procedure  for  DOL 
to  provide  policy  guidance  to  the  States, 
a  management  review  process  to  assist 
States  in  identifying  problem  areas, 
revisions  in  the  performance 
management  system,  and  limited 
technical  assistance. 

The  Governor  has  continued  to  retain 
primary  authority  for  issuing  State 
policy,  designating  SDAs,  making 
substate  allocations,  establishing  fiscal 
standards  and  coordination  criteria, 
reviewing  and  approving  substate  plans, 
selecting  performance  standards, 
establishing  incentive  and  sanction 
policies,  monitoring  performance,  and 
enforcing  the  provisions  of  the  Act.  The 
Governor  is  also  responsible  for 
providing  technical  assistance  to 
enhance  performance  at  the  SDA  level. 

Operational  responsibility  is  lodged  at 
the  SDA  level.  This  includes  developing 
plans,  establishing  groups  targeted  for 
service,  selecting  and  funding  service 
deliverers,  and  ensuring  compliance. 

Frequently,  concerns  about  specific 
program  weaknesses  under  JTPA  are 
coupled  with  criticisms  of  the 
management  of  the  program  at  the 
Federal,  State,  and  local  levels.  While 
Federal  policy  guidance  has  been  more 
forthcoming  in  recent  years,  it  has  been 


argued  that  further  and  more  timely 
guidance  from  the  Federal  level  would 
be  desirable.  Others  propose  that  policy 
guidance  from  the  Federal  level  should 
be  buttressed  by  more  aggressive 
monitoring  and  enforcement  activities. 
The  adequacy  of  the  technical 
assistance  and  labor  market  information 
provided  by  the  Federal  Government  to 
the  States  and  by  the  States  to  the  SDAs 
have  been  cited  as  areas  in  which 
improvement  is  needed. 

This  review  does  not  envision 
changes  in  the  basic  relationships  within 
the  JTPA  delivery  system.  However, 
within  that  structure,  a  central  issue  to 
be  addressed  is  whether  action  is 
needed  to  improve  the  management  of 
the  system  by  the  Federal,  State  and 
local  government  and  private  sector 
partners  and,  if  action  is  needed,  in 
which  management  areas  it  should  take 
placer. 

•  How  can  the  communication  of 
Federal  policy  guidance  to  the  Stales 
and  from  the  States  to  the  SDAs  be 
improved,  both  in  terms  of  precision  and 
timeliness? 

•  Should  technical  assistance 
services  in  the  program  be 
strengthened?  In  which  specific  areas  of 
program  management  would  more 
technical  assistance  be  helpful? 

•  Is  more  rigorous  Federal  financial 
and  program  oversight  and  enforcement 
needed  and  in  which  management 
areas? 

•  Is  planning  and  program  design 
carried  out  effectively  at  the  SDA  level? 
If  not,  what  are  the  deficiencies  and 
how  can  they  be  remedied? 

•  Do  the  States  and  SDAs  currently 
receive  labor  market  information  which 
is  adequate,  in  quality  and  timeliness  to 
support  effective  program  planning?  If 
better  information  is  needed,  what 
specific  initiatives  are  needed  at  the 
Federal,  State  and  local  levels  to 
improve  the  available  information? 

•  Are  there  problems  of  excessive 
staff  turnover  at  the  management  and 
staff  levels  in  SDAs?  If  so,  how  can 
these  problems  be  addressed? 

•  What  changes — if  any — should  be 
made  in  the  current  system  of  program 
data  collection  and  analysis? 

•  In  what  ways  can  the  program  of 
Federal  research  and  development  and 
pilot  and  demonstration  projects 
contribute  to  increasing  the 
effectiveness  of  program  management  at 
the  State  and  local  levels? 

•  In  the  area  of  financial 
management,  should  the  Federal 
government  provide  more  detailed 
guidance  in  such  areas  as  procurement 
and  contracting  practices,  including 


Federal  Register  /  Vol.  53.  No.  156  /  Friday.  August  12.  1988  /  Notices 


30489 


performance-based  contracting,  and 
audit  resolution? 

Should  JTPA  be  Coordinated  More 
Closely  with  Non-JTPA  Services  and 
Serve  Other  National  Priorities?  Should 
the  Public-Private  Partnership  under 
JTPA  be  Broadened? 

Coordination.  JTPA  stresses 
coordination  at  the  State  level  and  with 
public  and  private  agencies  at  the  local 
level.  Two  statutory  State  level 
coordination  mechanisms  are:  (1) 
Representation  of  State  educational, 
rehabilitation  and  public  assistance 
agencies  on  the  State  Job  Training 
Coordinating  Council — the  advisory 
board  to  the  Governor  charged  with 
oversight  of  JTPA;  and  (2)  the 
requirement  that  the  States"  planning 
document  establish  criteria  for  local  and 
State  coordination  with  other  public 
agencies  or  programs.  In  addition,  eight 
percent  of  total  Title  II-A  funds  that 
flow  to  a  State  must  be  spent,  in  part,  to 
increase  coordination  with  educational 
activities. 

A  number  of  public  agencies  and  local 
organizations  sit  on  local  Private 
Industry  Councils,  since  representation 
from  education  agencies,  rehabilitation 
agencies,  economic  development 
agencies,  and  community-based 
organizations  is  required  by  law.  SDAs 
can,  potentially,  coordinate  with 
vocational  education  programs  at  the 
secondary  and  post-secondary  levels, 
adult  education,  vocational 
rehabilitation,  welfare  agencies,  social 
service  and  health  agencies  in  a  number 
of  ways  to  provide  supplemental  or 
supportive  services  to  JTPA  enrollees. 
Such  arrangements  are  also  possible 
with  other  DOL-funded  programs,  such 
as  Job  Corps  and  the  Employment 
Service. 

The  decentralized  nature  of  JTPA  and 
other  education,  social  service  and 
health  programs  potentially  allows  for 
considerable  flexibility  at  the  State  and 
local  levels  in  coordinating  separately- 
funded  and  administered  services  for 
persons  with  multiple  needs.  However, 
operationally,  such  coordination  has 
been  achieved  in  only  a  very  few  SDAs. 

DOL  has  encouraged  the  JTPA  system 
at  the  State  and  local  level  to  coordinate 
with  education,  social,  health  and  other 
human  resource  programs  and  agencies 
as  part  of  a  broader  effort  to  enable  the 
JTPA  system  to  serve  disadvantaged 
clients  with  multiple  needs  more 
effectively.  For  example,  DOL  and  the 
Department  of  Health  and  Human 
Services  are  jointly  funding  projects  to 
demonstrate  how  job  training, 
education,  social,  and  health  ser\ice8 
can  be  effectively  combined  to  address 
the  needs  of  several  target  groups  such 


as  at  risk,  youth  and  families  dependent 
on  public  assistance.  DOL  and  the 
Department  of  Education  (DOE)  are 
jointly  funding  projects  designed  to  link 
DOE-funded  literacy  activities  with  job 
training  for  various  target  groups. 

Historically,  effort  have  been  made  to 
coordinate  employment  and  training 
programs  with  human  services  funded 
by  other  Federal  agencies.  For  a  variety 
of  reasons — lack  of  uniformity  in 
funding  cycles,  variations  in  eligibility 
requirements  and  other  factors  such  as 
lack  of  flexibility,  incentives  and 
leadership  at  all  levels — these  efforts 
have  not  proven  successful  However, 
experience  gained  in  recent 
demonstration  projects  and  the  clear 
intent  of  Congress  as  reflected  in  the 
language  of  JTPA  and  the  Carl  D. 
Perkins  Vocational  Education  Act  for 
example,  suggest  that  renewed  efforts 
should  be  made  in  this  direction. 

The  central  issue  to  be  addressed  is 
whether,  in  the  future,  high  priority 
should  be  assigned  to  linking  services 
under  JTPA  with  non-JTPA  services  in 
order  to  provide  more  comprehensive 
assistance  to  JTPA  clients. 

•  Which  non-JTPA  services — 
particularly  those  funded  by  other 
Federal  agencies — should  be  linked 
administratively  to  employment  and 
training  programs  under  Title  II-A  and 
III? 

•  How  can  JTPA  services  be 
coordinated  more  effectively  with 
economic  development  programs? 

•  Which  DOL-funded  services  can  be 
more  effectively  linked  with  the  Title  II- 
A  and  III  programs;  the  Employment 
Service:  Job  Corps;  unemployment 
insurance;  other? 

•  What  are  the  best  and  most  flexible 
administrative  devices  to  achieve 
linkages:  e.g.,  a  case  manager  system; 
central  intake  and  referral  to  all 
services;  cross-referral  among  service 
agencies;  pooling  of  funds  and 
establishment  of  a  local  human 
resources  "super-agency;  a  combination 
of  these  approaches  or  other 
approaches? 

•  Should  further  coordination  of 
services  be  achieved  through  legislative 
action  of  administratively? 

•  If  legislative  action  is  desirable, 
what  modiHcations  are  needed  in  other 
Federal  statues  which  authorize  related 
non-JTPA  services? 

•  If  administrative  action  is 
appropriate,  what  types  of  action  at  the 
Federal  and  State  levels  can  be  most 
effective  in  helping  SDAs  and  PICs  to 
achieve  linkages  at  the  local  level: 
technical  assistance;  financial 
incentives;  joint  policy  guidance  to  the 
field  from  DOL  and  other  Federal 
agencies;  other  approaches? 


•  Should  States  be  encouraged  to 
expand  the  responsibilities  and 
membership  of  the  State  Job  Training 
Coordinating  Councils  with  respect  to 
program  coordination? 

Meeting  Other  National  Priorities. 
This  review  assumes  that  JTPA  will 
retain  its  basic  objectives:  Increasing  the 
employment  and  earnings  and  reducing 
welfare  dependency  among 
economically  disadvantaged  and 
dislocated  workers. 

However,  JTPA — potentially — can 
serve  other  national  objectives,  at  the 
same  time.  For  example,  due  primarily 
to  demographic  factors,  the  country  is 
beginning  to  experience  labor  shortages 
in  specific  occupations.  These  shortages 
are  likely  to  intensify,  at  least  through 
the  year  2000.  Specific  U.S.  industries 
will  be  faced  with  increasing 
competitive  pressure  from  abroad.  JTPA 
training  could  be  geared  to  help  address 
these  national  problems  while  also 
serving  JTPA  clientele.  Training  could 
be  targeted  to  shortage  occupations  and 
industries  which  need  trained  workers 
to  compete  more  effectively. 

The  underlying  issue  posed  here  is 
whether  JTPA  should  continue  to  be 
limited  to  the  national  objectives 
currently  in  the  Act  or  be  used  to  serve 
other  national  priorities,  particularly  in 
the  area  of  economic  policy,  as  well. 

•  Are  there  other  national  priorities — 
such  as  addressing  labor  shortages  and 
supporting  export  industries — which  can 
be  furthered  by  the  JTPA  program  and. 
at  the  same  time,  enhance  the 
employment  prospects  of  disadvantaged 
and  disclosed  clients?  Which  additional 
national  goals  can  best  be  served  by  the 
JTPA  program? 

•  Which  approaches  should  DOL 
follow  to  encourage  States  and  SDAs  to 
factor  such  national  objectives  into  their 
planning:  policy  guidance,  promotional/ 
education  efforts;  technical  assistance: 
financial  incentives;  other  approaches? 

•  Are  legislative  changes  required? 
Broadening  the  Public/Private 

Partnership.  In  one  form  or  another,  the 
business  community  has  played  a  role 
throughout  the  history  of  employment 
and  training  programs.  However,  prior 
to  the  enactment  of  JTPA,  that  role  was 
limited  largely  to  training  a  small 
proportion  of  program  participants  in 
OJT  programs. 

With  JTPA,  the  public-private 
partnership  became  a  central  feature  of 
the  job  training  program.  Through  the 
PICs.  business  was  given  substantive, 
partnership  responsibilities  for  planning, 
providing  policy  direction  and 
overseeing  local  JTPA  programs. 

However.  Congress  signaled  its  intent 
that  the  PICs  carry  out  a  more  extensive 
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role  in  the  community.  In  amendments 
to  the  Wagner-Peyser  Act  and  the  Carl 
D.  Perkins  Vocational  Education  Act. 
the  PIC  was  given  responsibility  to 
review  the  planning  for  vocational 
education  and  the  Employment  Service 
at  the  local  level.  In  addition,  by 
requiring  that  the  PIC  be  broadly 
representative  of  local  human  service 
and  economic  development  agencies, 
the  Congress  placed  the  Councils  in  a 
position  to  extend  the  pubHc-private 
partnership  to  areas  other  than  job 
training. 

At  present,  the  PIC  is  the  only 
Federally-supported  entity  at  the  local 
level  that  is  both  funded  to  provide  a 
wide  range  of  services  and,  at  the  same 
time,  structured  to  represent  business, 
labor,  education  and  other  non-Federal 
human  services  partners  in  the 
community.  This  unique  combination  of 
program  resources  and  broad 
organizational  leverage  at  the  local  level 
opens  up  the  possibility  for  broadening 
the  local  public-private  partnership 
embodied  by  the  PIC.  To  date,  a  number 
of  individual  PICs  have  extended  their 
scope  of  activity  beyond  JTPA  services 
and  have  developed  active  working 
relationships  with  local  school  systems 
and  social  service  agencies. 

The  basic  issue  to  be  addressed  is 
whether  the  public-private  partnership 
represented  by  the  PIC  should  be 
extended  to  encompass  other  human 
and  related  services  at  the  local  level. 

•  Which  local  human  and  economic 
services  would  benefit  most  from  PIC 
involvement:  Public  education;  social 
services;  economic  development:  mental 
health  services;  others? 

•  What  role  should  be  envisioned  for 
the  PIC  in  these  non-JTPA  service  areas: 
Link  the  services  to  JTPA  activities;  help 
assure  coordination  among  the  services 
generally;  provide  a  business/labor 
market  information  perspective;  review 
plans  to  reduce  duplication  of  services; 
other  functions? 

•  Should  the  PIC  membership  be 
broadened  to  accommodate  this  wider 
role  in  the  community? 

•  Will  widening  the  partnership  role 
of  PIC  over-extend  the  private  sector 
volunteer  members  of  the  councils? 

•  Should  PICs  be  encouraged  to 
pursue  a  broader  role  in  the  community 
under  current  legislative  authority  or  are 
amendments  to  JTPA  and  other 
authorizing  statutes  necessary? 

•  How  can  extension  of  the  local 
public-private  partnership  be  carried  out 


most  effectively,  in  concert  with  the 

locally-elected  officials? 

Roberts  T.  Jones, 

Acting  Assistant  Secretary  of  Labor. 

Date:  July  29, 1968. 
[PR  Doc.  8ft-18230  Filed  8-11-88:  8:45  am) 
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Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis  Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  4 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wage  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefit 
determined  in  these  dicisions  shall,  in 
accordance  with  the  provision  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  of  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
■'General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3504. 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I: 

District  of  Columbia: 

DC8&-1  (jan  8,  1988) pp.  78-^1-82. 

Florida: 

FL88-1  (Jan.  8,  1988) pp.  100-101. 

New  York: 

NY8&-2  (Jan.  8,  1988) pp.  687,  697. 

NY88-3  (Jan.  8.  1988) pp.  702-708. 

NY87-7  (Jan.  8.  1988) p.  739. 

NYe7-13  (Jan.  8.  1988) p.  803 

Volume  II: 

Ohio: 

OH88-29  (Jan.  8,  1988) pp.  824.  833. 

856a 
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Volume  III: 
Alaska: 

AK88-1  (Jan.  8.  1988) p.  2. 

Idaho: 

ID88-1  (Jan.  8.  1988) pp.  142.  144. 

147,  pp. 
149-150. 
Oregon: 

0R8ft-l  (|an.  8,  1988) pp.  302-304. 

pp.  306-309. 
Washington: 

WA88-1  (Jan.  8.  1988) pp.  360-364 

WA88-2  (Jan.  8,  1988) pp.  386-388 

WA88-6  (Jan.  8,  1988) p.  412 

WA88-7  (Jan.  8,  1988) p.  414 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts".  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,400  Government  Depository  Libraries 
across  the  country.  Subscriptions  may 
be  purchased  from;  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription{s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  5th  day  of 
August  1988. 

Alan  L  Moss, 

Director.  Division  of  Wage  Determinations. 
[FR  Doc.  88-18028  Filed  8-11-68;  8:45  amj 

BILUNG  CODE  4S10-27-M 


Mine  Safety  and  Heattti  Administration 

[Docket  No.  M-88-119-C] 

Kannan  Mining  Co.,  inc.;  Petition  for 
Modification  of  Appiication  of 
Mandatory  Safety  Standard 

Kannan  Mining  Company,  Inc.,  HC  85. 
Box  2651.  Whitesburg,  Kentucky  41858 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710  (cabs  and 
canopies)  to  its  Mine  No.  1  (I.D.  No.  15- 


15608)  locate  in  Letcher  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Petitioner  states  that  the  use  of  cabs 
or  canopies  would  result  in  a  diminution 
of  safety  to  the  miners  affected  because 
the  cabs  or  canopies  would  limit  the 
operator's  visibility.  The  cabs  or 
canopies  could  strike  roof  supports  due 
to  uneven  roof  and  soft  or  uneven 
bottom.  The  cabs  or  canopies  could  also 
cut  electrical  cables,  resulting  in 
electrical  shock. 

Petitioner  further  states  that  if  cabs  or 
canopies  are  used,  ventilation  would  be 
difficult  to  maintain.  The  limited 
visibility  would  result  in  the  face 
curtains  being  torn  down. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
(September  12, 1988).  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  8. 1988. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
[FR  Doc.  88-18323  Filed  8-11-88;  8:45  amj 

BILLING  CODE  4S10-43-M 


Occupational  Safety  and  Health 
Administration 

[V-88-2] 

Bendix  Friction  Materials  Division  of 
the  Automotive  Sector  of  Allied-Signal 
Inc.;  Application 

AGENCY:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

ACTIONS:  (1)  Notice  of  application  for 
variance  and  interim  order;  and  (2) 
Grant  of  interim  order. 

SUMMARY:  This  notice  announces  the 
application  of  the  Bendix  Friction 
Materials  Division  of  the  Automotive 
Sector  of  Allied-Signal  Inc.  for  a 


temporary  variance  and  an  interim  order 
pending  a  decision  on  the  application  for 
variance  from  the  regulation  prescribed 
in  29  CFR  1910.1001(o)(2)(viii) 
concerning  start-up  dates  for  methods  of 
compliance  with  the  Occupational 
Standard  for  Exposure  to  Asbestos.  It 
also  announces  the  granting  of  an 
interim  order  until  a  decision  is 
rendered  on  the  application  for  a 
variance. 

DATES:  The  effective  date  of  the  interim 
order  is  September  12. 1988.  The  last 
date  for  interested  persons  to  submit 
comments  is  September  12. 1988.  The 
interim  order  shall  remain  in  effect  until 
October  20, 1988  or  until  a  decision  is 
rendered  on  the  application  for 
variance,  whichever  occurs  first. 

ADDRESS:  Send  comments  or  requests 

for  a  hearing  to: 

Office  of  Variance  Determination. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Third  Street  and  Constitution 
Avenue  NW.,  Room  N3653, 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Concannon,  Director,  Office  of 
Variance  Determination,  at  the  above 
address.  Telephone:  (202)  523-7193 

or  the  following  Regional  and  Area 

Offices: 

U.S.  Department  of  Labor,  201  Varick 
Street,  Room  670,  New  York,  New 
York  10014 

U.S.  Department  of  Labor.  Leo  W. 
O'Brien  Federal  Building.  Clinton 
Avenue  and  North  Pearl  Street.  Room 
132,  Albany,  New  York  12207 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

Notice  is  hereby  given  that  the  Bendix 
Friction  Materials  Division  of  the 
Automotive  Sector  of  Allied-Signal  Inc.. 
facility  located  at  Cohoes  and  Tibbits 
Avenue,  Green  Island  (Troy).  New  York 
12181  has  made  application  pursuant  to 
section  6(b)(6)(A)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (84  Stat. 
1590;  29  U.S.C.  655)  and  29  CFR  1905.10 
for  a  temporary  variance  and  an  interim 
order  pending  a  decision  on  the 
application  for  a  variance  from  the 
standard  prescribed  in  29  CFR 
1910.1001(o)(2)(viii)  which  specifies  July 
20. 1988  as  the  start-up  date  for  29  CFR 
1910.1001(f)(1)  which  requires 
engineering  controls  and  work  practices 
to  reduce  and  maintain  employee 
exposure  to  asbestos  to  or  below  the 
exposure  limit  to  the  extent  feasible. 

"The  applicant  is  the  Bendix  Friction 
Materials  Division  of  Allied-Signal  inc., 
with  offices  at  20650  Civic  Center  Drive. 
P.O.  Box  5029.  Southfield.  Michigan 
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48086.  The  facility  in  New  York  for 
which  this  application  is  nied  is  engaged 
in  the  manufacture  of  brake  linings, 
including  friction  materials  containing 
asbestos. 

The  applicant  certifies  that  employees 
who  would  be  affected  by  the  variance 
have  been  informed  of  the  application 
by  posting  copies  at  all  places  where 
notices  to  employees  are  normally 
posted.  Employees  have  also  been 
informed  of  their  right  to  petition  the 
Assistant  Secretary  for  a  hearing.  A 
copy  of  the  application  was  given  to  the 
applicant's  authorized  employee 
representative. 

Regarding  the  merits  of  the 
application,  the  applicant  contends  that 
it  is  unable  to  come  into  full  compliance 
with  the  engineering  control 
requirements  of  §  1910.1001(f)(1)  by  July 
20. 1988  primarily  because  unanticipated 
geological  conditions  have  been 
encountered  by  the  contractor 
excavating  for  the  underground 
foundation  and  storage  area  within  the 
factory  building  for  a  sludge  settling 
tank.  The  applicant  has  submitted  an 
affidavit  which  states  that  the 
contractor  has  encountered  rock 
formations  that  were  not  encountered  in 
the  test  boring  program,  putting  off  the 
Applicant's  compliance  date  to  October 
20, 1988. 

The  apphcant  contends  that  the 
engineering  and  work  practice  controls 
selected  in  its  attempt  to  come  into 
compliance  with  the  requirements  of 
§  1910.1001(f)(1)  of  the  Asbestos 
Standard  will  cost  an  estimated 
$2,900,000.00.  The  modifications  include 
conversion  of  the  current  dry  operation 
to  a  wet  process  which  is  in  an  enclosed 
area  and  automated  so  as  to  reduce 
employee  exposure  to  the  manufacturing 
process.  With  the  shift  to  the  wet 
process,  a  settling  tank  becomes  a 
necessary  component. 

The  applicant  states  that  the 
installation  of  the  new  system  was 
scheduled  to  begin  during  the  annual 
plant  shutdown  in  July,  with  debugging 
complete  by  September.  To  comply  with 
§  1910.1001(o)(2)(viii)  effective  date  of 
July  20, 1988,  the  applicant  has  also 
planned  an  inventory  buildup  during  the 
Spring  of  1988  to  carry  it  through  the 
estimated  mid-August  completion  date 
so  that  there  would  be  no  operation  of 
the  existing  dry  mix  line  during  the 
period  from  July  20, 1988  through  the 
anticipated  start-up  of  the  new  line  by 
September  1, 1988. 

The  applicant  contends  that  the 
replacement  of  the  existing  dry-mix 
production  lines  with  an  automated 
single  process  wet  mix  production  line  is 
a  major  component  of  its  compliance 
program.  The  replacement  requires  the 


excavation  for  and  installation  of  a 
sludge  tank  to  accommodate  the  new 
wet  method  of  recovering  dust  from 
cutting  and  grinding  operations.  The 
dimensions  of  the  tank  are  44  feet  by  15 
feet  and  12  feet  deep.  The  actual 
excavation  and  foundation  are,  of 
course,  even  larger. 

The  applicant  says  that  the  contractor 
has  further  advised  that  the  14-week 
schedule  cannot  be  shortened 
substantially  in  spite  of  the  applicant's 
willingness  to  authorize  overtime  and 
scheduling  of  a  second  shift,  because  it 
is  unable  to  obtain  the  necessary 
laborers.  The  labor  shortage  is 
attributable  to  recent  increases  in 
construction  work  in  the  region. 

The  applicant  contends  that,  as  a 
result  of  customer  demand,  it  now 
appears  that  they  must  resume  limited 
production  operations  with  the  existing 
dry  mix  line  during  this  period  to  supply 
its  customers  in  the  auto  industry  or 
there  is  the  risk  of  shutting  down 
automobile  production  lines  at  Ford  and 
Chrysler  resulting  in  economic  and 
personal  dislocation.  To  permit 
continued  production,  the  applicant  is 
therefore  requesting  an  interim  order  in 
addition  to  a  temporary  variance. 

The  applicant  states  that  during  the 
period  for  which  the  variance  and 
interim  order  are  being  sought,  it  will 
continue  to  adhere  to  the  existing 
comprehensive  asbestos  control 
program,  which  is  described  in  its 
application  as  "Methods  of  Compliance 
Program,"  including  the  required 
housekeeping,  respiratory  protection 
program,  medical  surveillance,  air 
sampling,  employee  training  and 
continued  designation  of  regulated 
areas. 

The  applicant  states  that  it  will  make 
every  effort  to  achieve  compliance  as 
quickly  as  possible,  including  the 
addition  of  a  second  shift  or  use  of 
additional  overtime  in  the  event  its 
contractor  can  overcome  the  labor 
shortage  which  have,  in  part,  resulted  in 
this  request  for  variance. 

Grant  of  Interim  Order 

It  appears  from  the  application  for  a 
temporary  variance  and  interim  an  order 
that,  as  required  by  section  6(b)(6)(A)  of 
the  Act,  the  Bendix  Friction  Materials 
Division  of  the  Automotive  Sector  of 
Allied-Signal  Inc.,  Cohoes  and  Tibbits 
Avenue,  Green  Island  (Troy),  New  York 
12181  is  unable  to  comply  with  the 
requirements  of  29  CFR 
1910.1001(o){2)(viii)  by  the  date  required 
by  the  standard.  It  appears  that  the 
applicant  is  taking  all  available  steps  to 
safeguard  its  employees  during  the  time 
needed  to  come  into  compliance  with 
the  standard.  It  further  appears  that  an 


interim  order  is  necessary  to  prevent 
undue  hardship  to  the  applicant  and  its 
employees  pending  a  decision  on  the 
variance.  Therefore,  it  is  ordered, 
pursuant  to  the  authority  in  section 
6(b)(6)(A)  of  the  Occupational  Safety 
and  Health  Act  of  1970,  in  29  CFR 
1905.10(c)  and  in  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736),  that  the 
applicant  shall  continue  to  enforce  the 
existing  comprehensive  asbestos  control 
program  as  described  in  its  application. 
All  other  provisions  of  the  Asbestos 
Standard  are  unaffected  by  this  order 
and  therefore  must  be  complied  with  in 
conjunction  with  the  terms  of  this  order. 

As  soon  as  possible,  the  applicant 
shall  give  notice  of  this  interim  order  to 
affected  employees  by  the  same  means 
required  to  be  used  to  inform  them  of 
the  application  for  a  variance. 

This  interim  order  shall  remain  in 
effect  until  October  20, 1988,  or  until  a 
decision  is  rendered  on  the  application 
for  variance,  whichever  is  the  earlier. 

Signed  at  Washington.  DC,  this  8th  day  of 
August.  1988. 

)ohn  A.  Pendergrass,  * 

Assistant  Secretary  of  Labor. 
[FR  Doc.  88-18229  Filed  8-11-88;  8:45  am) 

BILLING  CODE  4S10-26-M 


Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefits  Plans; 
Meeting 

Pursuant  to  section  512  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  29  U.S.C.  1142,  a 
meeting  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  on  Thursday, 
September  8, 1988,  Room  N-3437C,  U.S. 
Department  of  Labor  Building,  Third  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

The  purpose  of  the  meeting,  which 
will  begin  at  9:30  a.m.,  is  to  consider 
items  listed  below  and  to  invite  public 
comment  on  any  aspect  of  the 
administration  of  ERISA. 

1.  General  Business  of  the  Advisory 
Council. 

2.  Status  report  of  the  Access  to 
Health  Work  Group. 

3.  Status  report  of  the  Retiree  Health 
Work  Group. 

4.  Status  report  of  the  415  Limit 
Committee. 

5.  Reporting  and  Disclosure  Work 
Group  to  complete  review  of  remaining 
items  on  Financial  Reporting. 

6.  Open  Discussion  of  Special  issues: 
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(a)  National  Retirement  Income 
Policy. 

(b)  Other. 

7.  Statements  from  the  Public. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before 
September  6, 1988.  to  William  E. 
Morrow,  Deputy  Executive  Secretary, 
ERISA  Advisory  Council,  U.S. 
Department  of  Labor,  Room  N-5677.  200 
Constitution  Avenue,  NW.,  Washington. 
DC.  20210.  Individuals  wishing  to 
address  the  Advisory  Council  should 
forward  their  request  to  the  Deputy 
Executive  Secretary  or  telephone  (202/ 
523-8753).  Oral  presentations  will  be 
limited  to  fen  minutes,  but  an  extended 
statement  may  be  submitted  for  the 
record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the  Deputy 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  6, 1988. 

Signed  at  Washington.  DC.  this  9fh  day  of 
August.  1988. 
David  M.  Walker, 

Assistant  secretary  for  Pension  and  Welfare 
Benefit  Administration. 

[FR  Doc.  88-18320  Filed  8-11-88;  8:45  am) 

BILLING  CODE  4S10-29-M 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefits  Plans; 
Work  Group  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  public  meeting  of  the 
Work  Group  on  Access  to  Health  Care 
of  the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  at  10:00  a.m.,  Friday.  September 
9, 1988,  in  Room  N-3437C.  U.S. 
Department  of  Labor  Building,  Third  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20210. 

This  eight  member  work  group  was 
formed  by  the  Advisory  Council  to  study 
issues  relating  to  access  to  health  care. 
The  purpose  of  the  September  9  meeting 
is  to  obtain  further  testimony  bearing  on 
the  potential  impact  and  implications  of 
proposed  access  to  health  care 
legislation — both  at  the  federal  and  state 
level — with  respect  to  the  Department  of 
Labor's  role  under  ERISA.  Of  particular 
interest  in  this  regard  are  the  issues 
raised  by  legislative  proposals  based  on 
an  employment  relationship  as 
co::trasted  with  non-employment  based 


proposals.  On  July  13, 1988  the  Work 
Group  received  testimony  concerning 
the  recently  enacted  Massachusetts 
access  to  health  care  legislation.  Senator 
Kennedy's  bill,  S-1265,  The  Minimum 
Health  Benefit  For  All  Workers  Act  of 
1987.  alternative  approaches  endorsed 
by  the  Health  Insurance  Association  of 
America,  and  areas  of  interest  and 
concern  being  explored  by  the  Small 
Business  Administration  and 
Department  of  Labor's  Office  of 
Research  &  Economic  Analysis  At  the 
July  13  meeting  testimony  was  received 
mainly  from  public  officials.  The  Work 
Group  now  wishes  to  provide  an 
opportunity  to  employee 
representatives,  employer 
representatives,  service  providers,  the 
medical  profession,  and  other  interested 
individuals  and  groups  with  a  vital 
interest  in  the  subject  matter,  to  present 
their  views  and  or  submissions  for  the 
Work  Group's  consideration. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
work  group  should  submit  written 
requests  on  or  before  September  6, 1988 
to  William  E.  Morrow.  Deputy  Executive 
Secretary  ERISA  Advisory  Council,  U.S. 
Department  of  Labor,  Room  N-5677,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the  Deputy 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  6,  1988. 

Signed  at  V^'ashington.  DC.  this  9th  day  ol 
August.  1988. 

David  M.  Walker, 

Assistant  Secretary  for  Pension  and  Welfare. 
Benefits  Administration. 
|FR  Doc.  88-18,n9  Filed  8-11-88:  8:4.5  am) 
BILLING  CODE  45tO-29-M 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrences  for  First 
Quarter  CY  1988;  Dissemination  of 
Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as  amended 
requires  the  NRC  to  disseminate 
information  on  abnormal  occurrences 
(i.e.,  unscheduled  incidents  or  events 
which  the  Commission  determines  are 
significant  from  the  standpoint  of  public 
health  and  safety).  The  following 


incidents  at  NRC  licensees  were 
determined  to  be  abnormal  occurrences 
(AOs)  using  the  criteria  published  in  the 
Federal  Register  on  February  24. 1977 
(42  FR  10950).  The  abnormal 
occurrences  are  described  below, 
together  with  the  remedial  actions 
taken.  The  events  are  also  being 
included  in  NUREG-0090.  vol.  11.  No.  1 
("Report  to  Congress  on  Abnormal 
Occurrences:  January-March  1988 "). 
This  report  will  be  available  in  the 
NRC's  Public  Document  Room,  1717  H 
Street,  NW.,  Washington,  DC  about 
three  weeks  after  the  publication  date  of 
this  Federal  Register  Notice. 

Nuclear  Power  Plants 

88-1    Potential  for  Common  Mode 
Failure  of  Safety-Related  Components 
Due  to  a  Degraded  Instrument  Air 
System  at  Fort  Calhoun 

One  of  the  general  AP  criteria  notes 
that  major  deficiencies  in  design, 
construction,  use  of,  or  management 
controls  for  licensed  facilities  or 
material  can  be  considered  an  abnormal 
occurrence.  In  addition,  one  of  the  AO 
examples  notes  that  a  major  deficiency 
in  design,  construction,  or  operation 
having  safety  implications  requiring 
immediate  remedial  action  can  be 
considered  an  abormal  occurrence. 

Date  and  Place— September  23. 1987; 
Fort  Calhoun,  a  Combustion 
Engineering-designed  pressurized  water 
reactor,  operated  by  Omaha  Public 
Power  District,  and  located  in 
Washington  County,  Nebraska. 

Nature  and  Probable  Consequences — 
While  the  licensee  was  performing  a 
surveillance  test  of  emergency  diesel 
generator  (EDG)  2,  the  EDG  tripped  off 
due  to  high  temperatures  in  the  engine 
cooling  water  system.  Investigation 
revealed  an  instrument  air  problem 
(water  in  the  system)  which  could  have 
resulted  in  a  potential  for  common  mode 
failure  of  redundant  EDG  1  and  other 
safety-related  components  at  the  plant. 

Many  U.S.  light  water  reactors  rely 
upon  air  systems  to  activate  or  control 
many  safety-related,  as  well  as  many 
non-safety  related,  components.  The 
instrument  air  system  activates 
pneumatic  controls,  valves,  dampers, 
and  similar  devices  on  the  components. 
Through  the  years,  there  have  been     , 
numerous  problems  caused  by  either 
failures  in  the  air  system  components,  or 
failures  in  air-controlled  components 
which  have  been  degraded  by 
contaminated  air.  Many  problems  have 
been  caused  by  air  system  design, 
operation,  or  maintenance  deficiencies. 
The  circumstances  associated  with  the 
Fort  Calhoun  event  are  as  follows. 
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During  May  1985,  the  licensee 
modified  its  Hre-protection  sprinkler 
system  in  the  diesel  generator  rooms, 
where  extremely  cold  weather  had 
caused  water  to  freeze  and  crack  the 
pipes.  Rather  than  keep  this  piping  Hlled 
with  water  all  the  way  to  the  sprinkler 
head,  the  licensee  devised  a  "dry  pipe" 
arrangement  by  which  pressurized  air 
would  fill  the  pipe  for  several  feet 
upstream  from  the  sprinkler  head, 
keeping  water  in  check  that  would  be 
released  in  the  event  of  a  fire.  To 
accomplish  this,  the  instrument  air 
system  was  connected  to  the  sprinkler 
system,  and  check  valves  were  installed 
to  keep  water  from  flowing  back  into  the 
air  pipes.  However,  the  licensee  failed  to 
establish  a  test  program  that  would 
assure  that  the  check  valves  would 
perform  satisfactorily  in  service. 

On  July  6, 1987,  these  check  valves 
failed  to  work,  and  water  entered  the  air 
system  after  the  licensee  had  tested  its 
"dry  pipe"  sprinkler.  After  this  incident, 
the  licensee  cleaned  and  inspected  the 
check  valves  to  see  that  they  operated, 
then  reconnected  the  two  systems. 
However,  the  licensee  failed  to  assure 
that  the  cause  was  properly  determined 
and  that  appropriate  corrective  actions 
had  been  taken.  For  example,  no  dew 
point  measurements  were  taken  to 
verify  that  the  air  system  complied  with 
the  design  bases  for  the  dewpoint 
maximum  limit;  and  no  review  was 
performed  to  determine  whether  or  not 
other  instrument  air/pressurized  water 
interfaces  existed.  In  addition,  even 
though  a  formal  program  was 
established  to  perform  blowdowns  of 
the  air  system,  the  air  accumulators  for 
the  EDG  air  motors  were  not  included  in 
either  the  piping  drawings  or 
procedures;  therefore  the  accumulators 
were  not  checked  for  the  presence  of 
water. 

On  August  25, 1987,  the  licensee  again 
found  water  in  the  instrument  air 
system,  discovering  this  time  that  the 
situation  resulted  from  an 
interconnection  with  an  air-actuated 
valve  in  the  plant's  potable  water 
system. 

On  September  23, 1987,  after  EDG  2 
tripped  on  high  temperature  during  a 
surveillance  test,  the  licensee 
determined  that  the  most  likely  cause  of 
the  event  was  the  failure  of  the  exhaust 
damper  on  the  diesel  radiator  to  open. 
Without  the  damper  open,  no  radiator 
cooling  air  flow  was  available  and  the 
engine  cooling  water  temperatures 
increased. 

The  licensee  disassembled  the  air 
motor  used  for  opening  and  closing  the 
radiator  exhaust  damper  and  found  an 
accumulation  of  water  in  the  motor  air 
accumulator,  apparently  from  the  July  6, 


1987  water  intrusion  event.  The  licensee 
found  that  the  pilot  valve  used  to  direct 
air  into  the  motor  was  coated  with  a 
gummy  substance.  The  radiator  exhaust 
damper  air  motor  uses  the  plant 
instrument  air  system  as  a  prime  mover. 
The  licensee  cleaned  up  and 
reassembled  the  air  motor  on  EDG  2. 
Subsequent  testing  on  the  EDG  2 
damper  indicated  the  damper  operated 
satisfactorily. 

Subsequently,  the  air  motor  on  EDG  1 
was  disassembled  and  the  same 
problem  was  found  as  in  EDG  2.  It  was 
also  cleaned  up,  reassembled,  and 
tested  satisfactorily. 

Cause  or  Causes — ^The  root  cause  of 
this  incident  was  due  to  a  breakdown  in 
the  ability  of  management  to  control 
activities  that  a^ect  quality  at  the  Fort 
Calhoun  Station.  A  plant  system  had 
been  modified  without  adequate 
evaluation  of  the  safety  implications 
and  improper  testing  following  the 
modifications.  This  breakdown  resulted 
in  the  plant  being  operated  in  an 
unanalyzed  condition  where  a  potential 
for  common  mode  failure  condition 
existed. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — An  extensive  corrective 
action  program  has  been  undertaken  to 
ensure  that  all  water  is  removed  from 
the  air  system  and  to  ensure  that  all 
safety-related  components  function 
normally.  The  interface  between  the 
instrument  air  system  and  the  diesel 
generator  fire  protective  system  has 
been  removed.  A  walk  down  of  the 
entire  plant  instrument  air  system  was 
made  to  assure  that  any  other 
interconnections  to  the  fire  protection 
system  were  either  isolated  or  removed. 

More  frequent  inservice  testing 
inspections  (ISI)  will  be  performed  on 
various  components  operated  by  the 
instrument  air  system  until  there  is 
assurance  that  they  have  not  been 
adversely  affected.  For  components  that 
cannot  be  tested  during  plant  operation, 
justification  is  to  be  provided  to 
continue  operation  until  the  next 
scheduled  or  forced  cold  shutdown  in 
excess  of  48  hours. 

NRC — An  initial  inspection  was 
performed  by  NRC  Region  IV  during  the 
period  of  September  23  through  October 
2. 1987.  The  inspection  findings  were 
formally  sent  to  the  licensee  on  October 
23, 1987.  On  October  29, 1987,  an 
enforcement  conference  was  held  with 
the  licensee  at  the  NRC  Region  IV  office 
to  discuss  the  issues  related  to  the 
event. 

A  special  review  team  from  NRC 
Region  IV  performed  a  follow-up 
inspection  during  the  period  of 
November  2-6, 1987.  The  inspection 


findings  were  formally  sent  to  the 
licensee  on  December  10, 1987. 

During  the  inspection,  several 
violations  of  NRC  requirements  were 
found.  Consequently,  on  February  22. 
1988.  the  NRC  issued  to  the  licensee  a 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  in  the 
amount  of  $175,000. 

The  licensee  was  cited  for  modifying.a 
plant  system  without  adequately 
evaluating  the  safety  implications, 
including  the  possibility  that  water  in  air 
lines  could  simultaneously  disable 
several  safety  systems.  The  licensee 
was  further  cited  for  failing  to  (1)  test 
the  check  valves  designed  to  prevent 
water  from  backflowing  into  the  air 
lines;  (2)  provide  appropriate 
instructions  or  procedures  to  personnel 
involved  with  the  modified  systems;  (3) 
recognize  the  inoperability  of  the 
disabled  diesel  generator  or  test  the 
second  diesel  for  operability;  (4)  declare 
an  "unusual  event"  when  the  diesel 
generator  was  inoperable;  (5)  notify  the 
NRC  promptly  of  these  conditions:  and 
(6)  correct  the  degraded  safety 
conditions  promptly  and  adequately. 

Instrument  air  system  problems  are 
being  addressed  generically  by  NRC  in 
several  ways.  A  staff  task  group  is 
continuing  to  examine  the  need  for 
further  improvements  in  instrument  air 
systems  under  Generic  Issue  43, 
"Reliability  of  Air  Systems."  Operating 
experience  is  being  updated  and  fed 
back  to  the  industry,  such  as  the 
updated  case  study  NUREG-1275,  Vol.  2. 
"Operating  Experience  Feedback 
Report — Air  System  Problems," 
published  in  December  1987,  and  NRC 
Information  Notice  No.  87-28, 
Supplement  1,  "Air  System  Problems  at 
U.S.  Light  Water  Reactors."  NRC 
activities  focused  on  improving  air 
systems  are  continuing. 

The  licensee  has  paid  the  civil 
penalty.  The  NRC  will  assure  that  the 
corrective  actions  proposed  are 
complete  and  satisfactorily 
implemented. 

88-2    Common  Mode  Failures  of  Main 
Steam  Isolation  Valves  at  Perry  Unit  1 

One  of  the  general  AO  criteria  notes 
that  major  degradation  of  essential 
safety-related  equipment  can  be 
considered  an  abnormal  occurrence.  In 
addition,  one  of  the  AO  examples  notes 
that  major  degradation  of  fuel  integrity, 
primary  coolant  pressure  boundary,  or 
primary  containment  boimdary  can  be 
considered  an  abnormal  occurrence. 
Also,  another  AP  example  notes  that 
recurring  incidents  which  create  major 
safety  concern  can  be  considered  an 
abnormal  occurrence. 
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Date  and  Place — October  29  and 
November  3, 1987;  Perry  Unit  1.  a 
General  Electric-designed  boiling  water 
reactor,  operated  by  Cleveland  Electric 
Illuminating  Company,  and  located  in 
Lake  County,  Ohio. 

Nature  and  Probable  Consequences 
— On  both  of  the  above  dates,  Unit  1 
experienced  a  common  mode  failure 
during  testing  of  the  "D"  steam  line  main 
steam  isolation  valves  (MIVs).  Both  the 
inboard  and  outboard  "D"  MSIVs  filed 
to  close  within  the  required  time  limit. 

The  MSIVs  are  part  of  the  primary 
system  and  are  provided  to  limit  the 
release  of  radioactive  materials  to  the 
environment  or  to  limit  reactor  vessel 
inventory  loss  during  a  design  basis 
accident.  Therefore,  the  failures  of  both 
the  inboard  and  outboard  "D"  MSIVs  to 
fast  close  were  major  degradation  of  the 
primary  contairunent  boundary  and 
costitute  a  major  degradation  of  safety- 
related  equipment.  The  severity  of  a 
radioactivity  release  outside 
containment  depends  on  the  total  that 
radioactive  steam  escapes  to  the 
environment  and  the  activity  level  in  the 
reactor  coUant  system  during  that  event. 
The  circumstances  associated  with  the 
events  are  as  follows. 

The  Perry  Unit  1  has  four  main  steam 
lines  which  carry  steam  from  the  reactor 
to  the  plant's  turbine-generator.  Eadh 
line  hs  two  automatically  operated 
MSIV  valves — oneinside  the  reactor 
containment  (inboard  MSIV)  and  one 
outside  (outboard  MSIV) — which  are 
designed  to  close  quickly  in  the  vent  of  a 
steam  line  rupture.  One  valve  closing 
would  be  sufficient  to  stop  the  flow  of 
steam,  which  contains  radioactivity  and 
which  could  be  released  to  the 
environment  through  a  ruptured  pipe,  if 
the  other  valve  did  not  close. 

The  valves  are  periodcially  tested  to 
assure  that  they  meet  the  required  test 
closure  time  of  five  seconds  in  what  is 
called  the  "fast  closure  test."  The  valves 
are  operated  by  pneumatic  pressure  and 
by  compressed  springs.  Closure  of  the 
MSIVs  is  controlled  by  Automatic 
Switch  Company  (ASCO)  dual  solenoid 
valves. 

On  October  29, 1987,  as  part  of  the 
startup  test  program  the  licensee  test 
each  MSIV  valves  (two  on  each  steam 
line).  The  twovalves  on  the  "D"  steam 
line  an  done  on  a  second  line  failed  to 
close  in  the  five  second  test  period. 
Subsequent  testing,  however,  showed 
the  vlaves  to  meet  the  test  criteria,  and 
the  unit  remained  in  operation. 

On  Novebmer  3, 1987,  the  valves  were 
retested  at  the  request  of  NRC  Region 
III,  prior  to  I''e  licensee  performing  a  full 
reacator  isolation  test  (which  involves 
simultaneous  closure  of  all  MSIVs)  in  its 
startup  test  program.  The  two  "D" 


MSIVs  again  failed  to  close  within  the 
time  limit — one  closed  in  18  seconds  and 
the  second  did  not  close  until  the  valve 
switch  was  cycled  again  in  the  control 
room  after  about  160  seconds.  The 
licensee  commenced  an  orderly 
shutdown  of  the  reactor  to  develop  a 
disassembly  and  troubleshooting 
program. 

The  licensee  found  that  the  elastomer 
discs  and  O-rings  in  the  ASCO  solenoid 
valves  which  controlled  the  failed 
MSIVs  showed  significant  deterioration 
and  degradation.  It  was  concluded  that 
the  most  probable  cause  was  prolonged 
exposure  of  the  ASCO  solenoid  valves 
to  a  high  temperature  environment, 
resulting  from  steam  leaks  in  the  vicinity 
of  the  valves.  These  valves  were  not 
intended  nor  designed  for  use  in  such 
conditions.  The  licensee  replaced  or 
rebuilt  all  of  the  ASCO  solenoid  valves 
associated  with  operation  of  the  MSIVs. 
The  plant  resumed  operation  November 
13. 1987,  and  successfully  completed  the 
full  reactor  isolation  startup  test. 

On  November  29, 1987,  the  licensee 
was  performing  a  different  test  on  the 
MSIVs — a  fast  closure  operability 
check — when  it  was  determined  that  the 
inboard  valve  on  the  "B"  steam  line 
would  not  close  and  stay  closed  as  it 
should  during  the  test.  Again,  the 
licensee  commenced  an  orderly 
shutdown  of  the  reactor  to  determine 
the  cause  of  failure. 

Disassembly  and  inspection  of  the 
failed  ASCO  valve  revealed  the 
presence  of  a  sliver,  and  two  smaller 
particles,  of  foreign  material  in  the 
solenoid  housing  assembly.  The  foreign 
material  was  deteriorated  body  gasket 
materials  that  had  remained  inside  the 
valve  when  it  was  rebuilt  in  early 
November.  The  licensee  concluded  that 
the  sliver  of  material  caused  mechanical 
binding  of  the  solenoid  valve. 

The  licensee  replaced  all  of  the  dual 
solenoid  valves  (including  the  ones 
previously  replaced  earlier  in 
November).  The  plant  was  restarted  on 
December  8, 1987. 

The  licensee  performed  an  analysis  of 
the  radioactivity  expected  to  be 
released  to  the  environment  if  a  steam 
line  was  not  isolated  for  18  seconds  and 
a  steam  line  break  occurred  outside 
containment.  Their  analysis  assumed 
that  other  mitigating  systems  (ECCS) 
performed  as  designed.  The  maximum 
primary  coolant  activity  permitted  by 
technical  specification  operating  limits 
was  assumed  plus  any  additional 
activity  which  may  be  released  as  a 
result  of  reactor  scram  and  vessel 
depressurization,  but  no  additional  fuel 
failures  as  a  result  of  the  postulated 
accident.  Calculation  results  using  the 
mass  release  used  in  the  FSAR  and  data 


used  for  a  GE  computer  code  were  about 
192  rem  and  80  rem,  respectively,  for 
thyroid  dose  at  the  exclusion  boundary. 
Their  calculation  predicted  that  Part  100 
limits  (300  rem)  would  have  been 
exceeded  if  the  line  remained  unisolated 
for  79  seconds  or  greater. 

NRC  staff,  using  conservative  design 
basis  loss  of  coolant  accident  source 
terms,  determined  that  10  CFR  Part  100 
limits  would  be  exceeded  for  such  an 
event  with  two  redundant  MSIVs  failing 
to  fast  close  within  18  seconds.  This  is 
the  limiting  case  and  would  exceed  the 
releases  for  other  design  basis  events 
such  as  a  steam  line  break  outside 
containment. 

In  this  case,  the  root  cause  of  the 
events  (deterioration  due  to  high 
temperature)  may  have,  over  time, 
caused  further  deterioration  of  the 
valves  that  failed,  as  well  as 
deterioration  of  additional  valves. 
Therefore,  there  was  serious  concern 
regarding  the  reliability  of  the  MSIVs  to 
perform  their  safety  function  to  mitigate 
the  consequences  of  design  basis 
accidents. 

The  NRC  sent  fact-finding  Augmented 
Inspection  Teams  (AITs)  to  the  site  after 
both  the  November  3  and  November  29, 
1987  events  to  determine  the  cause(s). 
conditions,  and  circumstances  of  the 
MSIV  failures. 

Cause  or  Causes — For  the  October  29 
and  November  3, 1987  events,  the  AIT 
determined  that  the  most  probable 
cause  of  the  testing  failures  was  a 
malfunction  of  the  ASCO  solenoid 
valves  that  operate  the  MSIVs  due  to 
deteriorating  parts  inside  the  solenoid 
valves.  The  deterioration  occurred  as  a 
result  of  high  temperatures  caused  by 
steam  leaks  in  the  vicinity  of  the  valves. 
The  deteriorated  parts  impeded  the 
operation  of  the  solenoid  valves. 

For  the  November  29, 1987  event,  the 
AIT  concluded  that  deteriorated 
materials  had  remained  inside  the 
solenoid  valve  when  it  was  rebuilt  in 
early  November.  These  materials 
impeded  the  valve  operation. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  increased  its 
testing  frequency  for  MSIVs- with  the 
new  solenoid  valve  actuators  and 
modified  its  maintenance  procedures  to 
require  replacement  or  complete 
rebuilding  rather  than  repair  of  any 
malfunctioning  solenoid  valves. 

The  licensee  repaired  the  steam  leaks 
and  installed  temperature  monitors  to 
detect  any  future  steam  leaks  which 
could  degrade  the  ASCO  solenoid 
valves. 

NRC — As  previously  mentioned,  NRC 
AITs  were  sent  twice  to  Perry  Unit  1. 
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While  primarily  fact  finding  missions, 
the  AITs  also  identified  a  number  of 
issues  (which  were  given  to  the  licensee 
for  its  consideration)  which  may  be 
examined  for  possible  enforcement  in 
subsequent  inspections.  The  AIT  report 
(Inspection  Report  No.  50-440/87-24) 
covering  the  October  29  and  November 
3, 1987  events  was  sent  to  the  licensee 
on  January  22, 1988.  The  AIT  report 
(Inspection  Report  No.  50-440/87-27) 
covering  the  November  29, 1987  event 
was  sent  to  the  licensee  on  February  10, 
1988.  NRC  issued  Information  Notice  No. 
88-43,  "Solenoid  Valve  Problems,"  on 
June  23, 1988.  addressing  the  technical 
details  and  concerns  identified  by  this 
event  and  several  others. 

88-3    Craked  Pipe  Weld  in  Safely 
Injection  System  at  Farley  Unit  2 

One  of  the  AO  examples  notes  that  a 
major  degradation  of  fuel  integrity, 
primary  coolant  pressure  boundary,  or 
primary  containment  boundary  can  be 
considered  an  abnormal  occurrence.  The 
specific  reportability  consideration  of 
this  pipe  weld  failure  is  due  to  the 
possible  generic  implications  from  a 
thermal  cycle  mechanism  not  previously 
experienced  in  the  industry. 

In  addition,  the  event  raised  possible 
generic  implications;  another  AO 
example  notes  that  incidents  with 
implications  for  similar  facilities 
(generic  incidents),  which  create  major 
safety  concern,  can  be  considered  an 
abnormal  occurrence. 

Date  and  Place — December  9, 1987; 
Farley  Unit  2,  a  Westinghouse-designed. 
3-loop  pressurized  water  reactor, 
operated  by  the  Alabama  Power 
Company  (the  licensee)  and  located  in 
Houston  County,  Alabama. 

Nature  and  Probable  Consequences — 
An  unisolable  leak  was  discovered  in  a 
safety  injection  system  (SIS)  pipe  while 
Unit  2  was  being  restarted  after  a 
refueling  outage.  The  significance  of  this 
event  is  that  a  generic  safety  question 
may  exist  in  that  more  than  one 
unisolable  emergency  core  cooling 
system  (ECCS)  pipe  failure  may  occur. 
Subjecting  the  flawed  piping  to 
excessive  stresses  induced  by  a  seismic 
event,  water  hammer  or  other  cause, 
conceivably  could  result  in  simultaneous 
double-ended  failure  of  more  than  one 
ECCS  pipe.  The  circumstances 
associated  with  the  event  are  as  follows. 

The  licensee  had  noted  increased 
moisture  and  radioactivity  (1000  to  2000 
counts  per  second)  within  containment. 
The  unidentified  leak  rate  for  the  reactor 
coolant  system  (RCS)  was  determined  to 
be  0.7  gpm.  The  technical  specifications 
permit  leakage  up  to  1.0  gpm.  After 
entering  containment  to  identify  the 
location  of  the  leak,  licensee  personnel 


determined  that  the  leak  could  not  be 
isolated.  The  reactor  was  taken  to  cold 
shutdown  to  facilitate  repair. 

After  failing  to  delect  crack 
indications  by  liquid  penetrant  testing 
(PT)  methods,  the  licensee  located  an 
indication  of  a  through-wall  crack  using 
ultrasonic  testing  (UT)  in  the  6-inch 
ECCS  piping  connected  to  the  cold  leg  of 
RCS  loop  B.  The  indication  was  located 
at  a  weld  connecting  an  elbow  and  a 
horizontal  pipe  section  between  the 
isolation  check  valve  (V051B)  and  the 
reactor  coolant  piping.  The  indication 
was  on  the  bottom  of  the  pipe  and 
extended  circumferentially  60  degrees  in 
both  directions  from  the  bottom  inside 
of  the  pipe.  The  crack,  which  was 
confirmed  by  radiography,  extended 
through  the  wall  for  approximately  one 
inch  at  the  center  of  the  indication  and 
extended  about  six  inches  on  the  inside 
piping  surface. 

The  licensee  initiated  a  progressive 
UT  examination  plan  for  those  welds 
adjacent  to  the  cracked  weld  and  for  all 
similar  system  welds  on  all  three  loops 
in  both  Unit  1  and  Unit  2.  The 
examination  included  three  welds  in 
Unit  2  loop  B  cold  leg  of  the  SIS. 
upstream  of  valve  V051B.  The 
examination  did  not  reveal  any  relevant 
UT  indications. 

A  complete  system  walkdown  of  all 
three  SIS  loops  in  both  Units  1  and  2. 
performed  to  determine  if  any  pipe 
restrictions,  leakage,  or  other  problems 
were  evident,  identified  no  additional 
significant  problems. 

The  faulted  piping  assembly 
(containing  the  vertical  pipe,  the  elbow 
and  the  horizontal  pipe)  was  shipped  to 
the  Westinghouse  Research  and 
Development  Laboratory  in  Pittsburgh, 
Pennsylvania  for  evaluation.  The 
metallurgical  examinations  were 
performed  on  a  three  inch  wide  ring 
section  containing  the  weld  joint 
exhibiting  the  circumferential  cracking. 
The  evaluations  included  surface 
examinations,  metallographic 
examinations,  fractographic 
examinations  and  chemistry 
evaluations. 

Based  on  the  results  of  these 
evaluations,  it  was  concluded  that  the 
observed  cracking  in  the  SIS  pipe  to 
elbow  joint  was  caused  by  a  high  cycle 
fatigue  mechanism.  Stress  concentration 
at  the  knee  of  the  standard  counterbore 
region  and  normal  surface  machining 
grooves  contributed  to  the  crack 
initiation.  Neither  weld  defects  nor 
corrosion  attack  contributed  in  any 
significant  way  to  the  joint  failure. 

The  visual  and  metallographic 
examinations  showed  that  the  weld  had 
failed  as  a  result  of  fatigue  after  roughly 
one  million  stress  cycles.  The  licensee 


examined  the  operating  records  and 
determined  that  the  number  of  stress 
cycles  imposed,  by  starting  up  and 
shutting  down  the  plant  and  by  SIS 
initiation,  was  significantly  less  than  the 
relevant  design  criteria. 

On  the  basis  of  this  information,  the 
licensee  postulated  that  the  weld  stress 
loads  were  either  (1)  thermal  and 
created  by  valve  leakage  or  convective 
flow  cells  or  (2)  mechanical  and  created 
by  flow-induced  vibrations.  To  test 
these  postulations.  the  licensee  replaced 
the  failed  piping  and  installed  sensors 
for  temperature  and  acceleration  near 
the  location  of  the  failed  weld  and  on 
the  other  side  of  the  check  valve  at  a 
location  about  two  feet  upstream  of  the 
failed  weld.  The  licensee  also  installed 
sensors  at  similar  locations  on  the  ECCS 
pipe  connected  to  RCS  loop  C. 

Following  repair,  the  reactor  was 
restarted  and  taken  to  steady  state  full 
power  operation.  Data  obtained 
demonstrated  that  there  was  an  adverse 
temperature  distribution  in  the  loop  B 
ECCS  piping.  The  maximum 
circumferential  temperature  difference 
at  the  location  of  the  failed  weld  was 
about  215°F.  Further  the  temperature  at 
the  bottom  of  the  pipe  fluctuated  as 
much  as  30°F  in  30  seconds.  This 
difference  in  temperature  distribution 
was  caused  by  failure  of  a  valve  in  the 
bypass  pipe  around  the  boron  injection 
tank  to  seat  properly.  This  leading  valve 
is  believed  to  have  set  up  a  thermal 
cycling  leading  to  failure  of  the  weld. 
Leakage  through  the  valve  apparently 
caused  the  check  valves  in  the  loop  B 
ECCS  pipe  to  partially  open,  or  chatter, 
admitting  relatively  cold  coolant  to  the 
unisolable  portion  of  the  pipe  between 
the  nozzle  and  the  first  check  valve. 
Thus,  cold  water  on  the  bottom  of  the 
pipe  created  thermal  stress  which  was 
cyclic  in  nature  causing  excessive 
stresses  and  a  resultant  pipe  crack. 

Data  from  the  temperature  sensors  for 
loop  C  ECCS  piping  indicated  that  the 
check  valves  in  that  pipe  were  not 
chattering  and  that  the  temperature 
distribution  was  normal.  Further,  none 
of  the  accelerometers  indicated  adverse 
mechanical  stress  cycling. 

The  event  may  have  generic  safety 
implications  for  other  plants  which  have 
dual  purpose  pumps  used  for  charging 
the  RCS  with  coolant  during  normal 
operation  and  for  injecting  emergency 
core  coolant  at  high  pressure  following 
an  accident.  During  normal  operation, 
with  one  of  the  pumps  providing 
charging  flow  to  the  RCS  via  the  normal 
charging  piping  and  with  a  leaky  valve 
allowing  coolant  to  flow  to  the  ECCS 
manifold,  pressure  in  the  manifold  will 
exceed  RCS  pressure.  This  would  allow 
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check  valves  in  the  ECCS  piping  to  open 
admitting  relatively  cold  coolant  to  the 
RCS.  The  flow  rate  via  this  additional 
path  or  paths  would  be  determined  by 
the  amount  of  leakage  through  the 
leaking  valve.  If  the  check  valves  in 
more  than  one  ECCS  pipe  open,  then 
more  than  one  unisolable  ECCS  system 
leak  may  occur.  Subjecting  the 
weakened  piping  to  excessive  stresses 
induced  by  a  seismic  event,  wafer 
hammer,  or  some  other  cause 
conceivably  could  result  in  simultaneous 
double-ended  failure  of  more  than  one 
ECCS  pipe. 

Cause  or  Causes — As  discussed  in 
more  detail  above,  the  cause  of  the  pipe 
cracking  was  attributed  to  valve  leakage 
which  resulted  in  thermal  cycling  of  the 
pipe. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — The  initial  actions  were  to 
replace  the  piping  associated  with  the 
failed  weld.  The  90°  elbow  and  straight 
runs  of  pipe  at  each  end  of  the  cracked 
elbow  to  pipe  weld  were  removed  from 
the  SIS  cold  leg  on  loop  B. 

The  initial  corrective  actions  taken  to 
prevent  recurrence  were  to  provide  a 
means  to  assure  that  the  pressure 
upstream  of  the  check  valve  does  not 
exceed  RCS  pressure,  thereby  reducing 
the  possibility  of  its  partially  opening  or 
chattering.  Possible  changes  for  long- 
term  corrective  actions  are  under 
review. 

NRC — The  licensee  examinations  and 
initial  corrective  actions  were  reviewed 
by  NRC  Region  II  personnel  during  an 
inspection  on  Decmeber  12-16, 1987.  The 
inspection  identified  no  violations  of 
NRC  requirements.  The  inspection 
report  was  forwarded  to  the  licensee  on 
January  29, 1988.  On  lanuary  15,  1988, 
the  licensee  met  with  the  NRC  staff  to 
review  their  corrective  actions  and  to 
better  define  the  generic  aspects  of  the 
issue.  As  a  side  issue,  the  licensee's 
ECCS  analysis  required  licensee  and 
Westinghouse  reevaluation  of  a 
postulated  double-ended  SIS  pipe  break. 
The  licensee's  corrective  actions  and  the 
ECCS  reanalysis  remain  under  review 
by  the  NRC  staff. 

On  January  27. 1988,  the  NRC  issued 
Information  Notice  No.  88-01,  "Safety 
Injection  Pipe  Failure,"  to  all  holders  of 
operating  licenses  or  construction 
permits  for  nuclear  power  reactors  to 
inform  them  not  only  of  the  Farley 
event,  but  also  of  the  potential  generic 
problem  concerning  the  reliability  of 
piping  in  safety-related  systems  due  to 
valve  leakage  which  may  result  in 
thermal  cycling  of  the  piping.  On  June 
22, 1988,  the  NRC  issued  Bulletin  No.  88- 
08.  "Thermal  Streses  in  Piping 
Connected  to  Reactor  Coolant  Systems," 


to  request  that  licensees  (1)  review  their 
reactor  coolant  systems  (RCSs)  to 
identify  any  connected,  unisolable 
piping  that  could  be  subjected  to 
temperature  distributions  which  would 
result  in  unacceptable  thermal  stresses 
and  (2)  take  action,  where  such  piping  is 
identified,  to  ensure  that  the  piping  will 
not  be  subjected  to  unacceptable 
thermal  stresses. 

Other  NRC  Licensees 

(Industrial  Radiographers,  Medical 
Institutions,  Industrial  Users,  etc.) 

88-4  Diagnostic  Medical 
Misadministration 

The  general  AO  criterion  notes  that 
an  event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place — November  23, 1987; 
Veteran's  Administration  Medical 
Center,  Albuquerque,  New  Mexico. 

Nature  and  Probable  Consequences — 
A  patient  was  administered  50 
millicuries  of  technetium-99m  (as 
sodium  pertechnetate)  instead  of  3 
millicuries  of  thallium-201  prescribed  by 
the  physician. 

The  purpose  of  the  administration  was 
for  a  Myocardial  Perfusion  Stress  Test. 
The  licensee  reported  that  there  were  no 
deleterious  effects  to  the  patient.  The 
licensee  calculated  that  the  patient 
incurred  the  following  doses:  thyroid — 
6.1  to  10.2  rads;  stomach— 5.1  to  15.3 
rads;  colon — 5.1  to  15.3  rads:  gonads — 
0.5  to  2.0  rads;  and  whole  body — 0.5  rad. 

Cause  or  Causes — The 
misadministration  was  caused  by  a 
student  technolgist  selecting  the  wrong 
syringe  from  the  dosage  cart. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  student  technologist 
was  reprimanded,  new  procedures  for 
radiopharmaceutical  labeling  and 
handling  will  be  implemented,  personnel 
will  be  retrained,  and  the  supervision  of 
personnel  will  be  improved. 

NRC— NRC  Region  IV  telephoned  the 
radiation  safety  officer  reporting  this 
misadministration  for  additional  details 
on  the  incident.  Those  details  were 
subsequently  provided  by  a  February  1. 
1988  memorandum  from  the  licensee. 
The  incident  will  be  reviewed  during  a 
special  NRC  inspection  at  the  center. 

88-5  Breakdown  in  Management 
Controls  at  Georgia  Institute  of 
Technology  Research  Reactor  Facility 

One  of  the  general  AO  criteria  notes 
that  major  deficiencies  in  design, 
construction,  use  of.  or  management 
controls  for  licensed  facilities  or 


material  can  be  considered  an  abnormal 
occurrence. 

Date  and  Place — This  occurrence 
addresses  licensee  performance  over  a 
period  of  time  until  January  20, 1988, 
when  the  NRC  Issued  an  Order 
Modifying  License  (effective 
immediately)  to  the  Georgia  Institute  of 
Technology  (Georgia  Tech)  regarding 
their  research  reactor  (GTRR).  The 
GTRR  is  a  5  megawatt  (thermal)  facility, 
located  in  Atlanta,  Georgia,  and  utilized 
for  teaching  and  research  including  the 
performance  of  irradiation  experiments. 

Nature  and  Probable  Consequences — 
The  NRC  Order  required  the  licensee  to 
cease  utilization  of  the  reactor  facility 
for  irradiation  experiments  until  certain 
conditions  are  met  and  the  NRC 
approves  the  resumption  of  irradiation 
experiments. 

NRC  concerns  with  regard  to  the 
licensee's  management  control  has  been 
the  subject  of  enforcement  actions  in  the 
past.  An  inspection  conducted  February 
9-23, 1987,  which  included  a  review  of 
the  licensee's  operations  program, 
identified  numerous  failures  to  comply 
with  NRC  regulatory  requirements.  The 
areas  of  non-compliance  included 
inadequate  procedures,  failures  to 
follow  procedures,  and  problems  in 
keeping  adequate  records  documenting 
compliance  with  NRC  requirements. 
Based  on  these  inspection  findings,  the 
NRC  raised  concerns  about 
programmatic  weaknesses  in  the 
licensee's  implementation  of  Technical 
Specification  requirements. 

Inspections  conducted  February  17-23 
and  April  7-10, 1987,  which  included  a 
review  of  the  licensee's  operations  and 
radiation  protection  programs,  also 
identified  significant  failures  to  comply 
with  NRC  regulatorj'  requirements  in  the 
same  areas  described  above.  The 
findings  of  these  inspections  clearly 
indicated  the  licensee's  need  for 
improved  management  control  to  ensure 
adherence  to  NRC  requirements  and 
safe  performance  of  licensed  activities. 
On  May  4, 1987,  an  enforcement 
conference  was  held  at  the  NRC  Region 
II  office  in  which  the  licensee  outlined 
steps  to  be  implemented  to  improve 
management  controls  over  operations 
and  health  physics  at  the  facility  to 
assure  safe  operation.  These  actions 
included  a  change  in  the  research 
facility's  organizational  structure. 

The  events  leading  to  issuance  of  the 
NRC  Order  were  identified  during  recent 
inspections  which  showed  that  the 
licensees  actions  have  not  been  fully 
successful  and  indicated  that 
management  control  problems  continue 
On  December  16, 1987,  while  reviewing 
management  reorganization  concerns 
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for  the  GTRR  program,  an  NRC 
inspector  learned  of  a  contamination 
event  which  occurred  at  the  reactor 
facility  during  the  week  of  August  17, 
1987.  The  event  involved  the  improper 
opening  of  an  irradiated  material 
container  which  resulted  in  the  release 
of  radioactive  contamination  within  the 
reactor  containment  building.  At  the 
time  of  the  December  1987  NRC 
inspection,  a  detailed  description  and 
evaluation  of  the  event  had  not  been 
prepared  by  licensee  staff  or 
management.  This  inspection  was 
continued  on  January  4-5, 1988,  and  a 
team  inspection  was  conducted  from 
lanuary  14-22. 1988. 

The  inspection  findings  revealed  that 
the  experiment  conditions  and 
manipulation  of  the  experiment 
materials  resulted  in  unexpected 
elevated  radiation  levels  from  the 
experiment  container  and  also  the 
unmonitored  release  of  cadmium-115  in 
the  reactor  building.  The  dose  rate  at 
one  foot  from  the  experiment  material 
was  approximately  3  rem  per  hour  on 
August  18, 1987,  and  qualitative 
measurements  of  radioactive 
contamination  indicated  levels  on 
masolin  wipes  of  approximately  20 
millirem  per  hour  on  August  19, 1987. 

The  following  violations  were 
identified  from  the  inspection  findings: 
failure  to  have  adequate  procedures  and 
failure  to  follow  procedures  for  handling 
and  manipulating  experiment  material 
and  for  surveying  and  evaluating 
potential  radiological  hazards:  failure  to 
conduct  adequate  radiation  surveys  of 
the  reactor  building  and  GTRR 
personnel  and  their  persona!  property 
for  evaluation  of  exposure  to  radioactive 
material;  failure  to  conduct  adequate  air 
sdmpling  and  bioassay  analyses  for 
evaluation  of  personnel  exposure  to 
airborne  radio-active  material  during 
experiment  and  decontamination 
activities;  and  failure  to  document  and 
maintain  records  of  radioactive  material 
contamination  surveys  conducted. 

At  the  time  of  the  inspection  the 
licensee  had  failed  to  complete  a 
thorough  review  of  the  August  1987 
contamination  event  regarding  its  cause 
or  causes,  nor  had  any  corrective 
measures  been  implemented  as  of 
January  5, 1988  to  prevent  recurrence 
during  future  experiments. 

The  issuance  of  the  NRC  Order  was  a 
direct  result  of  NRC  concerns  over  the 
licensee's  past  nerformance,  their 
unsatisfactory  slow  rate  of 
improvement,  and,  most  importantly,  the 
licensees  lack  of  management  control 
needed  to  assure  that  continued 
irradiation  experiments  would  not  result 
in  more  significant  safety  problems. 


Cause  or  Causes — The  root  cause  was 
a  lack  of  regard  for  and  adherence  to 
procedures,  and  a  lack  of  management 
control  over  licensed  activities. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  voluntarily 
shut  down  the  GTRR  on  February  15, 
1988.  The  enforcement  history  and 
recent  inspection  findings  were 
discussed  with  the  licensee  at  an 
enforcement  conference  held  at  the  NRC 
Region  II  office  on  February  23. 1988. 
The  licensee  addressed  the  violations 
identified  and  presented  an  action  plan 
directed  towards  upgrading  their 
operations  and  health  physics  programs. 
Also,  the  licensee  committed  not  to 
restart  the  reactor  without  NRC 
concurrence. 

NRC— The  January  20, 1988  NRC 
Order  required  the  licensee  to 
immediately  suspend  certain  activities 
under  its  NRC  license  until  requirements 
of  the  Order  are  satisfied  which 
includes:  an  assessment  of  management 
controls;  review  whether  any  other 
events  similar  to  the  August  1987 
incident  have  occurred;  assessment  of 
personnel  exposures  for  the  August  1987 
event,  and  any  other  similar  events,  and 
associated  cleanup  activities;  review  of 
health  physics  and  operating 
procedures:  identification  of  corrective 
actions  and  schedule  for 
implementation;  and  development  and 
implementation  of  necessary  training 
programs. 

On  March  17, 1988,  the  NRC  issued  to 
the  licensee  a  Confirmatory  Order 
Modifying  License  (effective 
immediately)  confirming  the  licensee's 
commitments  made  at  the  February  23, 
1988  enforcement  conference.  The  Order 
did  not  modify  the  conditions  of  the 
January  20, 1988  Order. 

The  inspection  report  forwarded  to 
the  licensee  on  February  10, 1988, 
identified  several  apparent  violations  of 
NRC  requirements.  However,  no  formal 
Notice  of  Violation  was  issued  at  the 
time  since  the  apparent  violations  are 
under  consideration  for  escalated 
enforcement  action. 

88-6    Release  of  PoIonium-210  From 
Static  Elimination  Devices 
Manufactured  by  3M  Company 

One  of  the  AO  examples  notes  that  a 
series  of  events  (where  individual 
events  are  not  of  major  importance), 
incidents  with  implications  for  similar 
facilities  (generic  implications),  which 
create  a  major  safety  concern,  can  be 
considered  an  abnormal  occurrence.  In 
addition,  one  of  the  general  AO  criteria 
notes  that  a  moderate  release  of 
radioactive  material  licensed  by  or 
otherwise  regulated  by  the  Commission 


can  be  considered  an  abnormal 
occurrence. 

Date  and  Place— ]anuaTy  21. 1988; 
Ashland  Chemical  Company  (Ashland) 
plant  in  Easton,  Pennsylvania,  and 
various  other  locations. 

Nature  and  Probable  Consequences — 
On  January  22, 1988,  the  radiation  safety 
consultant  for  Ashland  reported  to  NRC 
Region  I  that  radioactive  contamination 
had  been  discovered  at  their  plant  on 
the  previous  day.  Subsequent 
determination  of  the  cause  of  the 
contamination  led  to  extensive 
investigations  which  showed  that 
similar  contamination  problems  existed 
at  many  plants  in  many  states. 

The  cause  of  the  contamination 
involved  the  failure  of  static  elimination 
devices  manufactured  by  the  Minnesota 
Mining  and  Manufacturing  Company 
(3M  Company),  St.  Paul,  Minnesota, 
containing  polonium-210  (Po-210).  Po-210 
decays  by  emission  of  a  5.3  MeV  alpha 
particle  and  has  a  half  life  of  138  days. 
The  devices  in  3M  Company's  Model  900 
series  are  used  to  ionize  a  stream  of  air 
in  order  to  remove  static  electricity. 
Even-numbered  models  in  the  900  series 
(Models  902,  902F,  906,  and  908)  are  used 
in  conjunction  with  compressed  air;  odd- 
numbered  models  (Models  905.  907,  and 
909)  are  used  with  blown  air.  (The 
devices  used  by  Ashland  were  of  the 
even-numbered  models  and  were 
connected  to  a  source  of  compressed 
air.)  The  3M  Company  also  < 

manufactures  bar-type  static  elimination 
devices. 

The  Po-210  in  these  devices  is 
contained  in  microspheres  of  zirconium 
pyrophosphate  that  have  been  plated 
with  nickel  and  are  held  in  place  with 
an  epoxy  adhesive.  The  microspheres 
are  about  0.001  inch  in  diameter  and  are 
hard,  dense,  and  insoluble.  The  3M 
Company  manufactures  the  devices 
under  NRC  License  No.  22-00057-06  and 
distributes  them  to  general  licensees 
(such  as  Ashland)  under  NRC  License 
No.  22-O0O57-32G  as  permitted  by  the 
general  license  provisions  of  10  CFR 
§  31.5.  Because  general  licensees  lack 
the  expertise  to  leak-test  the  devices, 
the  3M  Company  requires  that  the 
devices  be  leased  for  a  one-year  period, 
returned  to  the  3M  Company,  and  tested 
for  leakage  of  radioactivity. 

The  discovery  at  Ashland  resulted 
from  an  investigation  occasioned  by  a 
complaint  from  one  of  Ashland's 
customers  that  its  product  was 
radioactively  contaminated.  Subsequent 
to  discovery  of  contamination  at  its 
Easton  plant,  Ashland  conducted 
surveys  at  its  other  plants.  On  January 
23, 1988,  its  plants  at  Dallas,  Texas,  was 
also  found  to  be  contaminated;  its  other 


plants  were  free  of  contamination. 
Surveys  were  begun  at  other  plants 
using  the  3M  devices,  and 
contamination  was  discovered  at  a  K1 1 
Chemical  Corporation  plant  in 
Carrollton,  Texas,  on  January  28. 1988. 
On  February  1, 1988,  two  beverage 
plants  in  Dallas,  Texas,  were  found  to 
be  contaminated.  At  this  time,  the  U.S. 
Food  and  Drug  Administration  (FDA) 
began  investigation  for  possible  product 
contamination  at  plants  using  the  3M 
Models  902,  902F,  906,  and  908  devices 
where  device  failure  had  been  found  in 
the  preceding  years.  No  contaminated 
product  has  been  found. 

Inspectors  from  the  NRG  examined 
3M  Company  records  of  quality 
assurance  on  returned  devices  for  the 
years  1986  and  1987  and  discovered  a 
large  number  of  devices  that  were 
leaking  upon  return  to  the  3M  Company 
Most  of  these  failures  had  not  been 
reported  to  the  NRC  because  the  3M 
Company  believed  that  the  failure  was 
caused  by  some  kind  of  damage  to  the 
device.  Inspectors  from  the  NRC  and 
individual  states  have  now  (as  of  late 
April  1988)  surveyed  scores  of  plants 
using  3M  Company  static  elimination 
devices  and  have  identified  a  large 
number  of  plants  that  show 
contamination  levels  exceeding  0.005 
microcuries.  It  is  expected  that  the  total 
number  of  such  plants  may  be  several 
hundred.  For  each  plant  in  which 
contamination  was  found,  the 
contamination  was  not  widespread; 
rather,  it  appears  to  result  from  discrete 
Po-210  particles. 

Po-210  emits  alpha  radiation  which 
will  not  penetrate  the  outer  layers  of  the 
skin.  The  size  and  density  of  the  Po-210 
microspheres  indicates  that  they  are  not 
respirable  and,  if  ingested,  they  are 
expected  to  pass  through  the  digestive 
tract  in  a  short  time  without  significant 
release  to  the  bloodstream  because  they 
are  very  insoluble.  Bioassay  of  workers 
at  Ashland's  plants  at  Easton, 
Pennsylvania  and  Dallas,  Texas, 
demonstrated  no  uptake  of  polonium.  No 
adverse  health  effects  are  expected 
because  of  the  defective  static 
elimination  devices,  and  none  have  been 
found. 

Cause  or  Causes — No  cause  for  failure 
of  the  static  elimination  devices  has 
been  ascertained.  A  postulated  cause  is 
moisture  or  solvents  in  the  environment 
that  affect  the  epoxy  adhesive,  which 
holds  the  radioactive  material  in  the 
device. 

Actions  Taken  To  Prevent  Recurrence 

Licensee  (3M  Company) — The 
licensee's  investigntion  of  the  cause  of 
the  failures  and  possible  corrective 
actions  continues.  The  licensee  is 


carrying  out  the  requirements  of  the 
below  described  NRC  Orders. 

General  Licensees — Plants  where 
contamination  has  been  found  have 
been,  or  are  being,  cleaned  up  and 
returned  to  production.  All  3M  Company 
devices  are  being  returned  to  the 
manufacturer  (except  as  permitted  by 
the  February  18. 1988  NRC  Order 
described  below).  As  of  mid-April  1988. 
about  half  of  all  static  elimination 
devices  have  been  returned  to  the  3M 
Company  (this  includes  86%  of  the 
devices  used  in  food,  beverage, 
pharmaceutical,  and  cosmetic 
applications).  Of  the  devices  returned, 
1.84%  had  leakages  greater  than  0.005 
microcuries. 

NRC— On  January  25, 1988,  the  NRC 
ordered  the  3M  Company  to  suspend 
distribution  of  Models  902,  902F,  906, 
and  908  devices:  to  inform  users  of  these 
devices  of  the  problem  discovered  by 
Ashland;  io  survey  a  suitable  sample  of 
users  to  ascertain  the  extent  of  the 
problem:  and  to  determine  the  cause  of 
the  failure  of  the  devices.  On  February  5. 
1988.  the  NRC  issued  a  confirmatory 
order,  confirming  the  3M  Company's 
commitments  to  remove  all  devices  with 
the  above  model  numbers  from 
applications  related  to  the  packaging  of 
food,  beverages,  cosmetics,  and 
pharmaceuticals.  On  February  12, 1988. 
the  NRC  ordered  the  3M  Company  to 
remove  all  static  elimination  devices 
(not  just  the  900  series)  from  all 
applications  relating  to  the  production 
and  packaging  of  food,  beverages, 
cosmetics,  and  pharmaceuticals.  These 
actions  were  coordinated  with  the  FDA. 

On  February  18. 1988,  the  NRC 
ordered  the  3M  Company  to  suspend 
transfer  of  all  static  elimination  devices 
using  Po-210:  to  instruct  users  of  the 
devices  to  return  them  to  the  3M 
Company:  to  test  returned  devices  for 
leakage  and  report  any  leakage  to  the 
NRC  (or  Agreement  State)  and  the  user; 
and  to  report  the  status  of  these 
activities  to  the  NRC  every  30  days.  The 
February  18. 1988  NRC  letter  also 
ordered  all  general  licensees  using  the 
3M  Company  static  elimination  devices 
to  suspend  use  of  the  devices  and  to 
return  them  to  the  3M  Company  as  soon 
as  feasible  but  no  more  than  90  days 
from  the  date  of  the  Order.  An  exception 
was  made  for  continued  use  of  the 
devices,  under  certain  conditions,  for 
applications  where  use  of  the  device  is 
essential  for  work  place  safety  (e.g.. 
where  static  electricity  may  pose  a 
significant  fire,  explosion  or  other 
hazard).  On  April  13.  1988.  the  NRC 
Order  of  February  18. 1988  was  modified 
to  allow  the  3M  Company  to  respond  to 
the  show  cause  order  by  July  18, 1988. 


The  NRC  actions  were  coordinated 
with  the  Agreement  States.  As  of  March 
25. 1988  (the  latest  date,  as  of  April  30. 
1988,  for  which  an  estimate  of  total 
Agreement  State  efforts  are  available) 
the  Agreement  States  had  applied  8.224 
professional  staff-hours  (equivalent  to 
about  4.5  full-time  staff  persons)  to 
conduct  on-site  surveys  of  facilities 
identified  as  possessing  these  sources. 
The  Agreement  States  took  appropriate 
enforcement  actions  when 
contamination  was  found  and  their 
survey  data  were  incorporated  into  the 
NRC  data  base  which  served  as  a  basis 
for  NRC  enforcement  decisions. 

Many  of  the  non-Agreement  States 
assisted  NRC  by  surveying  NRC 
generally  licensed  users  of  these  devices 
at  NRC's  request  and  their  survey  data 
were  also  used  by  NRC  in  assessing  the 
scope  of  the  problem. 

The  International  Atomic  Energy        , 
Agency  (IAEA)  and  regulatory  and 
safety  authorities  in  44  countries  were 
advised  through  the  Department  of 
States  cable  system  and  directly  via 
airmail  of  NRC  concerns  and 
subsequent  actions  related  to  the  3M 
static  elimination  devices.  The  IAEA 
and  the  safety  contacts  in  all  44 
countries  received  copies  of  NRC  orders 
and  background  material  on  the 
defective  devices  in  two  separate 
mailings,  dated  February  12  and  19. 
1988.  Subsequent  mailings  also  were 
sent  to  update  the  IAEA  and  foreign 
safety  contacts  on  developments  in  this 
area.  On  March  31, 1988,  to  prevent 
further  exports  of  the  defective  devices. 
NRC  issued  an  order  confirming  that  3M 
would  not  be  permitted  to  export  any 
polonium-210  static  elimination  devices 
under  the  general  license  for  export  in 
10  CFR  Part  110. 

88-7    Therapeutic  Medical 
Misadministration 

The  general  AO  criterion  notes  that 
an  event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place— Tehruary  4.  1988: 
Medical  X-Ray  Center,  Sioux  Falls, 
South  Dakota. 

Nature  and  Probable  Cosnequentes — 
A  patient  was  administered  7.5 
miilicuries  of  phosphorus-32  (as  sodium 
phosphate)  instead  of  4.0  miilicuries  of 
the  same  radiopharmaceutical 
prescribed  by  the  physician. 

The  purpose  of  administ.ation  was  to 
treat  polycythemia  vera  (excess  blood 
red  platelets).  As  a  result  of  the 
misadministration.  the  patient  received 
a  dose  of  about  270  rads  and  75  rads  (to 
the  bone  marrow  and  whole  bodv. 
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respectively)  instead  of  about  145  rads 
and  40  rads,  respectively,  had  the 
prescribed  amount  of  phannaceutiGal 
been  administered.  There  were  no 
apparent  effects  to  the  patient.  The 
licensee  reported  that  btood  counts  will 
be  followed  for  several  weeks  post- 
therapy  and  that  the  last  report  on 
February  16. 198S.  showed  normal  blood 
elements. 

Cause  or  Causes — ^The 
misadministration  was  caused  by  a 
miscalculation  of  the  dose  by  the 
technician. 

Actions  Taken  To  rtevent  Reciirrence 

Licensee — The  technician 
administering  the  dose  was  reinstructed 
in  the  proper  technique  for  calculating 
therapy  doses  and  for  reviewing  the 
written  physician  orders  prior  to 
administering  the  doses. 

NRC—NRC  Region  IV  telephoned  the 
radiation  safety  officer  reporting  this 
misadministration  for  additional 
information  and  assurance  that 
corrective  acti"on  bad  been  taken.  The 
incident  will  be  reviewed  during  the 
next  NRC  inspection  at  the  medical 
center. 

83-8    TTierapeuUc  Medical 
Misadministration 

The  general  AO  criterion  notes  that 
an  event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 

occurrence. 

Dote  and  Place — Discovered  on 
February  15. 1988:  St  {oaeph's  Hospital, 
Milwaukee,  Wisconsin. 

Nature  and  Probable  Consequences — 
On  FetKuary  23. 1988.  NRC  Region  ID 
was  notified  by  the  Ucensee  that  an  86- 
year-old  patient  with  a  10-year  history 
of  bladder  cancer  received  a  cobalt-60 
therapeutic  radiation  dose  of  2000  rads 
to  the  wrong  side  of  his  pelvis. 

On  January  19. 1988.  the  patient  was 
admitted  to  Hie  hospital  with  a  severe 
right  rib  pain.  A  CAT  scan  of  his 
abdomen  (January  20).  a  bone  scan 
(January  25)  and  mid-spine  and  pelvic 
scan  (January  28)  confirmed  the  patient 
had  a  metastatic  cancer.  The  Radiation 
Oncologist  determined  that  two  local 
areas  should  be  treated,  the  spine  and 
the  left  pelvis.  Beginning  February  3. 
1988,  the  licensee  commenced  treating 
the  [>atient  with  cobalt-60  with  a 
prescribed  dose  of  5000  rads  to  the  spine 
(20  treatments  of  250  rads  each)  and 
4000  rads  to  the  pelvis  (20  treatments  of 
200  rads  each). 

On  February  15.  after  10  treatments 
totaling  2000  rads.  the  Dosimelrist 
became  suspicious  that  an  error  had 
been  made  and  that  the  wrong  side  of 
the  patient's  pelvis  (the  right  side)  had 


been  treated.  This  was  confirmed  on 
February  16  by  the  Radiation 
Oncologist.  The  patient  and  referring 
physician  were  notified,  and  treatment 
on  the  left  side  of  the  pelvis  was  begun 
the  following  day. 

In  evaluating  the  event,  the  licensee 
said  the  patient  had  "documented  bone 
destuction  of  the  dorsal  spine  and  left 
pelvis,  and  therefore,  it  is  most  probable 
there  is  disease  thronghout  all  the  pelvic 
areas.  The  patient  also  had  reported 
right  side  pain  prior  to  the  therapeutic 
treatment.  Therefore,  the  palliative  dose 
given  to  the  right  pelvis,  rather  than 
having  caused  him  harm,  could  be 
considered  prophylactic  treatment" 

In  a  report  to  NRC  Region  III  dated 
March  9,  the  licensee  said  it  was  unclear 
whether  the  right-side  treatment  was 
"inadvertent  or  a  conscious  decision  due 
to  a  misread  of  the  bone  scan." 
According  to  the  referring  physician,  the 
patient  exhibited  no  adverse  aftereffects 
as  a  result  of  the  mrsadministration. 

Cause  or  Causes — The  event  is 
attributed  to  persormel  errors  and 
inadequate  procedures.  The  radiation 
therapist  had  prescribed  treatment  to 
the  dorsal  spine  and  left  pelvis. 
However,  a  therapy  technologist  set  the 
patient  up  and  marked  the  ri^t  pelvis. 
Neither  the  physicist,  who  performed  the 
dose  calculations,  nor  the  diief 
technologist,  who  performed  the 
treatment,  noted  the  discrepancy 
between  the  treatment  plan  and  the 
prescription,  bi  addition,  the  dosimetrist. 
while  perfonmng  a  weekly  chart  check, 
failed  to  notice  the  error.  About  10  days 
later,  the  dosimetrist  again  performed  a 
chart  cfieck  and  noticed  the 
discrepancy.  She  brought  this  to  the 
attention  of  the  physicist,  who  then 
discussed  it  with  the  radiation  therapist. 
Treatment  to  the  right  pelvis  was 
terminated  at  2000  rads. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — ^Tbe  licensee  a^-eed  to 
develop  £ind  implement  procedures 
which  require  its  staff  to  thoroughly 
review  all  aspects  of  therapy 
prescriptions  and  treatment  parameters 
when  the  following  events  occur  (1) 
during  the  initial  dose  calculations,  (2) 
just  prior  to  initial  treatment,  and  (3) 
during  weekly  chart  checks. 

NRC — A  region-based  inspector  went 
to  the  hospital  to  review  the  incident  on 
March  3  and  4. 1988.  The  NRC  also 
retained  an  NRC  medical  consultant  to 
review  the  misadministration.  In  the 
meantime.  Region  III  conferred  with  the 
licensee  on  corrective  action,  and  the 
licensee  agreed  to  the  above  procedural 
changes.  In  a  letter  confirming  the 
licensee's  course  of  action  dated  March 
10, 1988.  Region  III  also  requested  that 


the  procedural  changes  be  formalized  as 
a  license  amendment 

On  April  14. 1988,  a  Notice  of 
Violation  was  issued  to  the  licensee;  the 
therapy  misadministration  had  not  been 
reported  to  the  NRC  Regional  Office 
until  seven  days  after  discovery, 
contrary  to  10  CFR  35.33(a)  which 
requires  telephone  notification  within  24 
hours. 

86-9    Significant  Widespread 
Breakdown  in  Rodiation  Safety  Program 
at  Case  Western  Reserve  University 
Research  Laboratories 

One  of  the  AO  examples  notes  that 
serious  deficiency  in  management  or 
procedural  controls  in  major  areas  can 
be  considered  an  abnormal  occurrence. 
In  addition,  one  of  the  general  AO 
criteria  notes  that  a  moderate  release  of 
radioactive  material  licensed  by  or 
otherwise  regulated  by  the  Commission 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place — ^Tliis  occurrence 
addresses  licensee  perfcmnance  over  a 
period  of  time  until  February  26. 1988. 
when  the  NRC  proposed  imposing  a 
$10,000  fine  on  Case  Western  Reserve 
University.  Cleveland.  Ohio. 

Nature  and  Probable  Consequences — 
The  proposed  fine  was  for  numerous 
violations  of  NRC  requirements  in  the 
licensee's  radiation  safety  program  for 
its  research  laboratories,  indicating  a 
significant  breakdown  in  its 
management  control  program.  The 
violations  were  in  the  licensee's 
research  programs,  not  medical  care  and 
treatment  of  patients.  The  circumstances 
associated  with  the  enforcement  action 
are  as  follows. 

On  November  8, 1987,  the  NRC  Region 
III  office  received  a  news  media  inquiry 
concerning  the  radioactive 
confaminati'on  of  a  research  laboratory 
at  Rainbow  Babies  and  Children's 
Hospital  in  Cleveland.  Ohio.  The 
laboratory,  althou^  located  at  the 
hospital,  was  under  the  NRC  license  of 
Case  Western  Reserve  University. 
Telephone  discussions  on  November  9. 
1987  with  the  licensee  determined  that  a 
licensee  consultant  had  identified 
tritium  and  carbon-14  contamination  in 
the  laboratory  (Diabetes  Laboratory) 
and  that  it  was  being  decontaminated. 

It  was  learned  later,  throu^ 
subsequent  telephone  conversations 
with  the  licensee,  that  the  contamination 
in  the  laboratory  was  more  widespread 
than  initially  found.  On  November  17, 
1987,  the  NRC  began  an  inspection  to 
review  the  circumstances  of  the 
contamination  and  to  detemine  if  the 
problems  associated  with  the  laboratory 
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were  indicative  of  additional  problems 
at  other  licensee  laboratories. 

The  initial  and  subsequent  NRC 
inspections  during  November  and 
December  1987  identified  about  20 
violations  of  NRC  requirements, 
involving  the  training  of  laboratory 
personnel,  radiation  safety  practices, 
and  control  and  oversight  of  the 
laboratories  using  radioactive  materials. 
Several  of  the  violations  (i.e.,  failure  to 
calibrate  radiation  survey  instruments, 
failure  to  perform  a  contamination 
survey,  failure  to  perform  leak  tests  of 
sealed  radiation  sources,  and  evidence 
of  food  and  beverage  consumption  in 
laboratories)  were  similar  to  violations 
identified  during  a  May  1986  NRC 
inspection  at  the  licensee's  facilities. 
Therefore,  the  licensee's  corrective 
actions,  taken  following  the  1986 
inspection,  were  insufficient  to  prevent 
a  recurrence  of  the  violations. 

Based  on  the  inspection  findings,  it 
appeared  that  the  University  was  unable 
to  keep  track  of  the  number  of 
laboratories  engaged  in  licensed 
activities,  was  not  controlling  the 
required  training  of  workers  handling  of 
radioactive  materials,  and  was  unable, 
through  its  radiation  safety  committee, 
to  assure  compliance  with  NRC 
requirements  and  license  commitments. 
The  latter  became  evident  when  the 
University  found  it  necessary  to  contract 
with  an  outside  consultant  to  perform 
required  radiation  surveys  and  audits 
which  the  University  radiation  staff 
could  not  complete  in  a  timely  manner. 
(It  was  a  survey  performed  by  the 
consultant  which  initially  identified  the 
contamination  of  the  Diabetes 
Laboratory.) 

In  regard  to  the  Diabetes  Laboratory, 
the  inspection  indicated  that  no  single 
incident  appeared  to  have  contributed  to 
the  contamination;  rather  the 
widespread,  low-level  contamination  in 
the  laboratory  was  caused  by 
inadequate  handling  procedures  (the 
technicians  had  not  been  adequately 
trained]  and  a  lack  of  contamination 
surveys.  There  was  no  evidence  that 
any  workers  or  members  of  the  public 
received  a  signiHcant  radiation 
exposure  as  a  result  of  the 
contamination  incident  or  of  the 
violations  found  in  the  licensee's 
radiation  safety  program.  Bioassay  tests 
on  the  two  Diabetes  Laboratory 
technicians  showed  no  detectable 
indication  of  ingestion  or  inhalation  of 
radioactive  material. 

Cause  or  Causes — ^The  failure  to 
adequately  correct  past  violations 
identified  in  a  May  1986  inspection,  as 
well  as  the  numerous  violations 
identified  in  the  November-December 
1987  inspections,  demonstrated  a 


serious,  widespread  breakdown  in  the 
management  of  the  licensee's  radiation 
safety  program. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  conformed  to 
the  various  NRC  actions  described 
below.  Following  suspension  of  all  NRC- 
licensed  work  (which  affected  about  350 
laboratories),  the  licensee  retained  an 
interim  Radiation  Safety  Officer, 
provided  training  to  laboratory  workers, 
and  expanded  the  work  of  its  consultant 
to  review  all  laboratories  for  compliance 
with  University  and  NRC  requirements. 

Extensive  programmatic  changes  were 
made  to  the  licensee's  radiation  safety 
program.  Based  on  these  changes,  on 
December  8, 1987  the  NRC  authorized 
the  gradual  lifting  of  the  suspension  as 
each  laboratory  was  checked  and  found 
to  comply  with  NRC  requirements.  By 
mid-February  1988,  work  had  been 
permitted  to  resume  in  all  laboratories, 
except  for  the  Diabetes  Laboratory.  The 
latter  laboratory  required  final 
decontamination  work  before  its 
suspension  could  be  lifted. 

During  March  1988,  the  licensee  hired 
a  new  Radiation  Safety  Officer  to 
oversee  NRC-licensed  activities. 

NRC — When  the  initial  inspection 
revealed  violations  of  NRC 
requirements,  NRC  Region  III  issued  a 
Confirmatory  Action  Letter  on 
November  20, 1987,  documenting  the 
University's  agreement  to  accelerate  its 
radiation  survey  program  and  to  direct 
each  laboratory  supervisor  to  assure 
that  the  requirements  were  being 
followed. 

Based  on  further  inspection  findings,  a 
second  Confirmatory  Action  Letter  was 
issued  on  November  25, 1987,  confirming 
the  suspension  of  NRC-licensed  work. 

At  the  time  work  was  authorized  to 
resume  on  December  8, 1987,  the  NRC 
issued  a  license  amendment  to  include 
the  modifications  and  improvements  to 
the  radiation  safety  program  adopted  by 
the  licensee. 

On  February  26, 1988.  the  NRC  issued 
to  the  hcensee  a  Notice  of  Violation 
Proposed  Imposition  of  Civil  Penalty  in 
the  amount  of  $10,000  for  the  numerous 
violations  identified  during  the 
inspections.  The  inspection  reports  were 
also  enclosed.  The  violations  were 
categorized  as  Severity  Level  II  (on  a 
scale  in  which  the  most  significant  and 
least  significant  are  categorized  as 
Severity  Levels  I  and  V.  respectively). 
The  base  value  of  a  civil  penalty  for  a 
Severity  Level  II  violation  is  $4,000.  This 
was  increased  to  $10,000  because  of  the 
licensee's  poor  prior  performance  in 
their  radiation  safety  program  and  the 
failure  to  take  adequate  corrective 
actions  subsequent  to  the  identification 


of  violations  during  the  most  recent 
events.  The  licensee  has  paid  the  c  vil 
penalty. 

The  NRC  will  continue  to  monitor  the 
licensee's  performance  through  periodic 
inspections. 

Dated  at  Rockville.  MD.  this  9th  day  of 
August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
(FR  Doc.  88-18^  Filed  8-11-88;  8:45  am| 

BILUNG  CODE  7S90-01-M 


[Docket  No.  50-3121 

Sacramento  Municipal  Utitity  District; 
Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
Ucense  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
54  issued  to  the  Sacramento  Municipal 
Utility  District  (the  Licensee)  for 
operation  of  the  Rancho  Seco  Nuclear 
Generating  Station  located  in 
Sacramento  County,  California. 

The  amendment  would  revise  the 
Technical  Specifications  (TS)  relating  to 
Section  6.0,  Administrative  Controls,  by 
removing  the  organization  charts  from 
the  Technical  Specification.  The 
proposed  amendment  was  requested  by 
letter  dated  July  1, 1988. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  signiHcant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  These  three  criteria  are 
discussed  in  detail  below. 

(1)  The  NRC  staff  finds  that  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  removal  of  the 
organization  charts  from  the  Technical 
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Specifications  is  admiiustrative  in 
nature  and  does  not  affect  plant 
operations  or  the  number  of  members, 
composition,  or  function  of  the  Piant 
Review  Committee.  As  in  the  past,  the 
NRC  will  continue  to  be  informed  of 
organizational  changes  through  other 
required  controls.  The  Code  of  Federal 
Regulations.  10  CFR  Part  50.34(bJ(5J(i). 
requires  that  the  applicant's 
organizational  structure  be  indnded  in 
the  Updated  Safety  Analysis  Report 
(USAR).  As  required  by  10  CFR  SOTlfe). 
the  licensee  submits  £innual  revisions  to 
the  USAR. 

(2)  The  NRC  staff  finds  that  the 
proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  firom  any  accident  |vevioosly 
evaluated  becasue  there  is  no  physical 
alteration  to  any  plant  system,  nor  is 
there  a  change  in  the  method  in  which 
any  safety  related  system  performs  its 
function.  The  propsed  changes  are 
administrative  in  nature  and.  therefore, 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  acddent  from  any 
accident  previoosly  evahiated. 

(3)  The  NRC  staff  finds  that  because 
the  proposed  revision  is  admirristrative 
in  nature,  it  will  not  reduce  any  margin 
of  safety. 

The  Commission  is  seekirrg  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch,  Office  of 
Administration  and  Resources 
Managment  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2QS55, 
and  should  cite  the  publicabon  date  and 
page  number  of  this  Federal  Registor 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-218, 7920  Norfolk 
Avenue,  Bethesda.  Maryland  from  8:15 
a.m.  to  5.00  p.m.  Copies  of  written 
comments  may  be  examined  at  the  NRC 
Public  Document  Room.  1717  H  Street 
NW..  Washington.  DC  The  filling  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  September  12. 1988,  the  Ucensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  pariticipate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  or  petition  for  leave  to 
intervene.  Requests  for  hearing  and 
petitions  for  leave  to  intervene  shall  be 


filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Procedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  iirtervene  is  filed  by 
the  above  date,  the  Conunis»ian  or  an 
Atomic  Safety  and  Licenatag  Board, 
designated  by  the  Commisaioa  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  mie  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  a|^>ropriate 
order. 

As  required  by  10  CFR  2J1*,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  ^>ecifically  explan  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1]  The  nature  of  the 
petitioner's  ri^t  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
proprety.  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  whidi  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  shoald 
also  identify  the  spedSc  a8pect(s}  of  the 
subject  matter  of  the  jHOoeeding  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  speificity.  Contentions  shall 
be  Umited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
persent  evidence  and  cross-examine 
witnesses. 


If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
deternunation  on  the  issue  of  no 
significant  hazards  consideration.  The 
flnal  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendnent  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendmenL 

if  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  bearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  farhire 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  expiration  of 
the  30-iiay  notice  period,  provided  that 
its  final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  US. 
Nuclear  Regulatory  Commission. 
Washington.  DC.  2D555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW, 
Washington,  DC.  by  the  above  date.  If 
petitions  are  filed  during  the  last  ten  |10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  or  representative  for 
the  petitioner  promptly  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-800-325-6000  tin 
Missouri  l-800-342n«700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  to  George  W. 
Knighton:  petitioner's  nan^  and 
telephone  number;  date  petition  was 
mailed;  plant  name:  and  publication 
date  and  page  number  of  the  Feiieral 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  DC  20555.  and 
to  David  S.  Kaplan.  Sacramento 
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Municipal  Utility  District.  6201  S  Street. 
P.O.  Box  1583(1,  "Sacramf-nto,  California 
95813. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitinns  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  1, 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC  and 
at  the  Sacramento  City-County  Library, 
828  I  Street,  Sacramento,  California 
95814. 

Dated  at  Rockville.  Maryland,  this  8th  ddy 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission. 
George  Kalman. 

Project  Manager,  Project  Directorate  V. 
Division  of  Reactor  ProjecLt— III,  IV,  Vand 
Special  Projects,  Office  of  Nuclear 
Regulation. 

[FR  Doc.  8»-18286  Filed  8-11-88;  8:45  am] 

BILLING  CODE  TSW-OI-M 


[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  62  to  Facility  Operating 
License  No.  NPF-21.  issued  to 
Washington  Public  Power  Supply 
System  (the  licensee),  which  revised  the 
Technical  Specifications  for  operation  of 
the  Nuclear  Project  No.  2.  located  in 
Benton  County.  Washington. 

The  amendment  was  effective  as  of 
the  date  of  issuance. 

The  amendment  (1)  revises  limiting 
conditions  for  operation  and 
instrumentation  setpoints  in  the 
technical  specifications  to  allow  the 
operation  of  WNP-2  up  to  a  power  level 
of  75%  power  with  one  recirculation 
loop  operating  to  the  design  bumup  of 
the  reload  fuel  of  35,000  MWD/MT 
bundle  outage;  (2)  makes  revisions  to 
related  sections  of  the  technical 
specifications  to  improve  clarity,  and  (3) 
adds  a  new  section  on  power/flow 


instability  and  moves  the  specification 
addressing  flux  noise  from  the  section 
on  instrumentation  to  the  section  on 
power  distribution  limits. 

The  apphcation  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  10. 1988  (53  FR  16605).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  that  an 
environmental  impact  statement  will  not 
be  prepared  and  that  issuance  of  this 
amendment  will  have  no  significant 
adverse  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  March  7, 1988  (G02- 
88-053),  as  supplemented  by  letters 
dated  March  7, 1988  (002-88-054)  and 
May  13. 1988  (G02-88-116),  (2) 
Amendment  No.  62  to  License  No.  NPF- 
21,  (3)  the  Commission's  related  Safety 
Evaluation  and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW..  Washington. 
DC  20555,  and  at  the  Richland  City 
Library,  Swiff  and  Northgate  Streets, 
Richland,  Washington  99352.  A  copy  of 
items  (2).  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects  IH, 

IV,  V  and  Special  Projects. 

Dated  at  Rockville,  Marj-land.  this  5th  day 
of  August.  1988. 

For  The  Nuclear  Regulatory  Commission. 
Rol>eft  B.  Samworth. 

Senior  Project  Manager,  Project  Directorate 

V.  Division  of  Reactor  Projects — III.  IV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-18287  Filed  8-11-88;  8.45  am] 

BILLING  CODE  7Seo-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-2S980:  Re  No.  SR-PHLX- 

8&-121 

Self-Regulatory  Organizations; 
Philadelptiia  Stock  Exchange,  Inc^ 
Order  Approving  Proposed  Rule 
Change  Relating  to  Floor  Broker 
Transactions  in  Their  Customer 
Accounts 

On  March  24, 1988.  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  •  and  Rule  19b-4 
thereunder.*  a  proposed  rule  change 
/-that  clarifies  that  all  persons  employed 
on  the  PHLX  trading  floor  in  association 
with  a  Member  or  Participant,  other 
than  Registered  Options  Traders 
( 'ROTs  ")  and  Specialists,  are  prohibited 
form  initiating  trades  in  PHLX  options  in 
their  personal  customer  accounts  while 
on  the  floor.  The  proposal  was 
subsequently  amended  on  July  22, 1988.^ 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
25564  (April  8. 1988).  53  FR  12740  (April 
18, 1988).  No  comments  were  received 
on  the  proposed  rule  change. 

The  purpose  of  the  rule  change  is  to 
make  explicit  the  applicability  of  section 
11(a)  of  the  Act  *  to  PHLX  floor  brokers 
and  other  options  floor  personnel.  Under 
section  11(a)  it  is: 


■  15U.S.C.  78s(b)(l)(19e2) 

2  17  CFR  240.19b-4  (1986) 

'  See  SR-PHIJ(-12.  Amendment  No.  1.  submitted 
on  [uly  22. 1988.  The  proposed  rule,  as  amended. 
reads: 

All  persons  employed  on  the  trading  floor  in 
association  with  a  Member  or  Participant,  other 
than  ROTs  and  Speciahsts.  are  prohibited  from 
initiating  trades  in  PHLX  options  in  their  customer 
accounts  while  on  the  floor.  A  Member  or 
Participant  firm  which  accepts  an  order  for  the 
customer  account  of  such  a  person  must  process  the 
order  through  the  duinneij  it  normallv  provides  for 
its  other  customer  orders.  When  such  an  order  is 
received  on  the  Door,  it  may  not  be  handled  by  any 
person  associated  or  affiliated  with  such  person  or 
any  f>erson  with  a  beneficial  interest  in  the  account. 
Once  such  a  person  has  placed  an  order  for  his/her 
customer  account  in  an  option,  that  person  is 
prohibited  from  brokering  orders  in  that  option  until 
such  order  has  been  executed  or  cancelled  This 
provision  shall  not  apply  to  any  transaction 
permissible  under  section  ll(a)|1)  of  the  Securities 
Exchange  Act  of  1934. 

Violations  of  the  Rule  would  r  -suit  in  a  SlOO  fine 
for  the  first  occurrence  and  sanctions  for  additional 
violations  thereafter  would  be  within  the  Business 
Conduct  Committee's  discretion 

*  15  U.S.C.  78k(a)  (1982). 
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unlawful  for  any  member  of  a  national 
securities  exchange  to  effect  any  transaction 
on  such  exchange  for  its  own  account,  the 
account  of  an  associated  person,  or  an 
account  with  respect  to  which  it  or  an 
associated  person  thereof  exercises 
investment  discretion. 

Sections  ll(a)(l)(AHH)  then  provide 
eight  statutory  exemptions  from  the 
trading  restrictions  imposed  by  section 
11(a).  Notwithstanding  the  prior  and 
ongoing  applicability  of  section  11(a)  to 
all  Exchange  Members  and  Participants, 
the  proposed  rule  change  would  impose 
identical  restrictions  on  Exchange 
Member  personnel.  The  Rule  specifically 
prohibits  persons  employed  on  the 
trading  floor  in  association  with 
Members  or  Participants,  other  than 
ROTs  and  Specialists,  from  trading  in 
their  personal  accounts  while  on  the 
floor  and  it  contains  exceptions 
consistent  with  section  11(a). 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6.^  Specifically, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  because  it  promotes 
just  and  equitable  principles  of  trade 
and  it  is  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices  by 
eliminating  any  trading  advantage  to 
those  persons  employed  on  the  trading 
floor,  other  than  ROTs  and  Specialists, 
due  to  their  proximity  to  the  trading 
floor.  Moreover,  because  the  proposed 
rule  change  is  identical  in  operation  to 
section  11(a)  of  the  Act,  it  is  enforcing 
compliance  with  a  provision  of  the  Act 
by  PHLX  members  and  persons 
associated  with  its  members,  and, 
therefore,  is  consistent  with  section 
6(b)(1)  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PHLX-88-12) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Dated:  August  8, 1988. 
lonathan  G.  Katz, 
Secretary. 
FR  Doc.  88-18299  Filed  8-11-88;  8;45  am] 
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»  15  U.S.C.  78f  (1982). 

•  15  U.S.C.  78s(b)(2)  (1982). 

'  17  CFR  200.3<>-3(a)(12)  (1986). 


SMALL  BUSINESS  ADMINISTRATION 
(License  No.  02/02-0361] 

Wood  River  Capital  Corp.;  Filing  of  an 
Application  for  Approval  of  a  Conflict 
of  Interest  Transaction 

Notice  is  hereby  given  that  Wood 
River  Captial  Corporation  (Wood  River). 
645  Madison  Avenue.  New  York,  New 
York  10022.  a  Federal  licensee  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended  (the  Act),  has  filed  an 
application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
section  312  of  the  Act  and  covered  by 
§  107.903  of  the  SBA  Rules  and 
Regulations  (the  Regulations]  governing 
Small  Business  Investment  Companies 
(13  CFR  107.903  (1988))  for  approval  of  a 
conflict  of  interest  transaction  falling 
within  the  scope  of  the  above  sections  of 
the  Act  and  the  Regulations. 

Subject  to  such  approval  Wood  River 
proposes  to  provide  funds  to  Westland 
Development  Fund.  Ltd.  (Westland)  for 
the  purposes  of  subdividing  land, 
developing  buildings,  and  rehabilitating 
properties  in  the  Greater  Los  Angeles 
area. 

The  proposed  financing  is  brought 
within  the  purview  of  §  107.903(b)(1)  of 
the  Regulations  because  Mr.  John  V. 
Tunney  is  one  of  the  general  partners  in 
Westland  and  is  a  director  of  The 
Prospect  Group,  Inc.,  which  owns  all  of 
the  issued  and  outstanding  capital  stock 
of  Wood  River.  Westland  is  considered 
to  be  an  associate  of  Wood  River  as 
defined  by  §  107.3  of  the  Regulations. 

Notice  is  further  given  that  any  person 
may.  not  later  than  15  days  from  the 
date  of  publication  of  the  Notice,  submit 
written  comments  on  the  proposed 
transaction  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  1441  "L" 
Street.  NW..  Washington,  DC  20416. 

A  copy  of  this  Notice  shall  be 
published,  in  accordance  with 
§  107.903(e)  of  the  Regulations,  in  a 
newspaper  of  general  circulation  in  Los 
Angeles,  California. 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

Dated:  August  3. 1988. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
[FR  Doc.  88-18309  Filed  8-11-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Palm  Springs  Municipal  Airport,  Palm 
Springs,  CA;  Approval  of  Noise 
Compatibility  Program 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  city  of  Palm 
Springs  under  the  provisions  of  Title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description  of 
federal  and  non-federal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
August  24. 1987.  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  city  of  Palm  Springs  under  Part 
150  were  in  compliance  with  applicable 
requirements.  On  May  23. 1988,  the 
Administrator  approved  the  Palm 
Springs  Municipal  Airport  noise 
compatibility  program.  All  but  one  of  the 
recommendations  of  the  program  were 
approved. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  Palm  Springs 
Municipal  Airport  noise  compatibility 
program  is  May  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Conley.  Environmental 
Protection  Specialist,  AWP-611.3. 
Federal  Aviation  Administration, 
Western-Pacific  Region,  P.O.  Box  92007, 
World  Way  Postal  Center,  Los  Angeles, 
California  90009,  (213)  297-1621. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  the  Palm 
Springs  Municipal  Airport,  effective 
May  23. 1988. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of 
1979.  (hereinafter  referred  to  as  "The 
Act"),  an  airport  operator  who  has 
previously  submitted  a  noise  exposure 
map  may  submit  to  the  FAA  a  noise 
compatibility  program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  on 
consultation  with  interested  and 
affected  parties  including  local 
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communities  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to  the 
following  determinations: 

A.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

B.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

C.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

D.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
gafety,  adversely  affecting  the  efficient 
use  and  management  of  navigable  and 
air  traffic  control  systems,  or  adversely 
affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  §  150.5. 

Approval  is  not  a  determination 
concerning  the  acceptability  of  land 
uses  under  federal,  state,  or  local  law. 
Approval  does  not  by  itself  constitute  an 
FAA  implementing  action.  A  request  for 
federal  action  or  approval  to  implement 
specific  noise  compatibility  measures 
may  be  required,  and  an  FAA  decision 
on  the  request  may  require  an 
environment  assessment  of  the  proposed 
action.  Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
TAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Regional 
Office  in  Hawthorne.  California. 


The  city  of  Palm  Springs  submitted  to 
the  FAA  on  February  2, 1987,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  1988  through  1991.  The 
Palm  Springs  Municipal  Airport  noise 
exposure  maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  August  24, 
1987.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
September  30, 1987. 

The  Palm  Springs  Municipal  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  1991.  It 
was  requested  that  the  FAA  evaluate 
and  approve  this  material  as  a  noise 
compatibility  program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on 
November  30. 1987,  and  was  required  by 
a  provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
fifteen  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
May  23, 1988. 

Approval  was  granted  for  all  but  one 
of  the  specific  program  elements. 

These  determinations  are  set  forth  in 
detail  in  the  Record  of  Approval 
endorsed  by  the  Administrator  on  May 
23, 1988.  The  Record  of  Approval,  as 
well  as  other  evaluation  materials  and 
the  documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
Administrative  Offices  of  the  Palm 
Springs  Municipal  Airport. 

Issued  in  Hawthorne,  California,  on  June 
10, 1988. 

Clyde  DeHart.  Jr., 
Acting  Director. 
|FR  Doc.  88-18271  Filed  8-11-88:  8;45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  Of  the  Secretary 

[Department  Circular— Public  Debt  Series- 
No.  20-S81 

Treasury  Notes  of  August  15, 1991, 
Series  T-1991 

Washington,  August  4. 1988. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately 
$11,000,000,000  of  United  States 
securities,  designated  Treasury  Notes  of 
August  15. 1991.  Series  T-1991  (CUSIP 
No.  912827  WM  O).  hereafter  referred  to 
as  Notes.  The  Notes  will  be  sold  at 
auction,  with  bidding  on  the  basis  of 
yield.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepted  bid.  The  interest  rate  on  the 
Notes  and  the  price  equivalent  of  each 
accepted  bid  will  be  determined  in  the 
manner  described  below.  Additional 
amounts  of  the  Notes  may  be  issued  to 
Government  accounts  and  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  August 
15. 1988.  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  February  15, 1989,  and  each 
subsequent  6  months  on  August  15  and 
February  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  August  15. 1991.  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest      v 
thereof  by  any  State,  any  possession  of     \ 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 

U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
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$5,000.  $10,000.  $100,000.  and  $1,000,000. 
and  in  multiples  of  those  amounts.  They 
will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
51  PR  18260.  et  seq.  (May  16. 1986).  apply 
to  the  Notes  offered  in  this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  DC  20239-1500,  prior  to 
1:00  p.m..  Eastern  Daylight  Saving  time. 
Tuesday.  August  9. 1988. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Monday, 
August  8. 1988.  and  received  no  later 
than  Monday,  August  15, 1988. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  of  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defmed  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 


commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  estabhshed.  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 


the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  lender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5 
must  be  made  or  completed  on  or  before 
Monday.  August  15, 1988.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  August  11, 1988.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Monday, 
August  15, 1988.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  If 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
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In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

|FR  Doc.  88-18234  Filed  8-9-88: 10;43  am] 

BILUNG  CODE  4aiO-40-M 


[Department  Circular— Public  Debt  Series- 
No.  21 -B81 

Treasury  Notes  of  August  15, 1988, 
Series  C-1998 

Wiishington.  August  4, 1988. 
1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  Stales  Code,  invites 
tenders  for  approximately 
$11,000,000,000  of  United  States 
securities,  designated  Treasury  Notes  of 
August  15, 1998,  Series  C-1998  (CUSIP 
No.  912827  WN8),  hereafter  referred  to 
as  Notes.  The  Notes  will  be  sold  at 
auction,  with  bidding  on  the  basis  of 
yield.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepted  bid.  The  interest  rate  on  the 
Notes  and  the  price  equivalent  of  each 
accepted  bid  will  be  determined  in  the 
manner  described  below.  Additional 
amounts  of  the  Notes  may  be  issued  to 
Government  accounts  and  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 


agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  August 
15. 1988,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  February  15, 1989,  and  each 
subsequent  6  months  on  August  15  and 
February  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  August  15, 1998,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  Slates,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000.  $5,000,  $10,000,  $100,000,  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Note  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  section  6  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Notes  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
51  FR  18260.  el  seq.  (May  16, 1986),  apply 
to  the  Notes  offered  in  this  circular. 


3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239-1500,  prior  to 
1:00  p.m..  Eastern  Daylight  Saving  time. 
Wednesday,  August  10, 1988. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
August  9, 1988,  and  received  no  later 
than  Monday,  August  15, 1988. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  term's  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instrumentalities:  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 


30506 


Federal  Register  /  Vol.  53.  No.  156  /  Friday.  August  12.  1988  /  Notices 


3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4,  non- 
competitive tenders  will  be  accepted  in 
full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yeilds.  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  acepted  price 
above  the  original  issue  discount  limit  of 
97.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 


Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  August  15. 1988.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  deHned  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday.  August  11, 1988.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Monday. 
August  15. 1988.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Note  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  interest  payment  [referred 
to  as  an  Interest  Component]  and  the 


principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Note  to  be  separated  into 
the  components  described  in  section 
6.1.,  the  par  amount  of  the  Note  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids. 

6.4.  A  Note  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Notes.  Once  a  Note  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
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transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Notes  separated  into  their  components. 

7.  General  Provisions. 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 


announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Notes. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular, 
Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  of  Treasury'  Notes  of 
August  15. 1998.  Series  C-1998,  CUSIP 
No.  912827  WN  8 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury' 
Principal  (TPRN)  Series  C-1998  due 
August  15,  1998,  CUSIP  No.  912820  AP  2. 


Interest  Components 


t>esignation 


Treasufy  Interest  (TINT)  due: 

Feb  15.  1989 

Aug  15,  1989 

Feb  15.  1990 

Aug  15.  1990 

Feb  15.  1991 

Aug  15,  1991 

Feb  15,  1992 

Aug  15,  1992 

Feb   15,  1993 

Aug  15,  1993 

Feb.  15,  1994 

Aug   15,  1994 

Feb  15,  1995 

Aug  15,  1995 

Feb  15.  1996 

Aug.  15.  1996 , 

Feb   15,  1997 

Aug  15.  1997 

Feb  15.  1998 

Aug.  15.  1998 


CUSIP  No 
912833 


BD  1 
BE9 
BF6 
BG4 
BH2 
BJ8 
BK5 
BL  3 
BM  1 
BN9 
BP4 
BO  2 
BRO 
BS8 
BT6 
BU3 
BV1 
BW9 
BX  7 
BY  5 


Attachment  B.- 


-MiNiMUM  Face  Amounts  Which  Are  Multiples  of  Si  ,000  Required  in  Order  To  Produce  Interest 
Payments  That  Are  Multiples  of  Si  ,000 


Coupon  (percent) 

Minimum  face 
(dollars) 

Interest 
payment 
(dollars) 

Coupon 
(percent) 

Minimum  face 
(dollars) 

Interest 
payment 
(dollars) 

Coupon   1 
(percent) 

Minimum  face  . 
(dollars)   j 

Interest 
payment 
(dollars) 

5.000 

40,000.00 
1.600.000  00 

800.000  00 
1.600.000  00 

400.000.00 

320.000.00 

800.000.00 
1.600,000.00 

100.000  00 

1,600.000.00 

32,000.00 

1.600.000.00 

400.000.00 
1.600.000.00 

800.000.00 

320.000  00 

200.000.00 
1.600.000.00 

800.000  00 

1.600.000  00 

80.000.00 

1,600,000.00 

800,000  00 

1,600,000.00 

25,000.00 

320,000.00 

800,000.00 
1 ,600,000  00 

400,000.00 
1,600,000.00 

160,000.00 
1,600.000.00 

200,000  00 
1,600,000.00 

1,000.00 
41,000.00 
21,000.00 
43.000.00 
11,000  00 

9,000.00 
23,000  00 
47,000  00 

3,000  00 
49,000  00 

1.000  00 
51.000  00 
13.000.00 
53.000  00 
27.000.00 
11.000.00 

7.000  00 
57.000  00 
29.000  00 
59.000  00 

3.000  00 
61.000.00 
31.000  00 
63.000.00 

1.000  00 
13.000  00 
33.000  00 
67.000.00 
17.000  00 
69.000  00 

7.000.00 
71.000.00 

9.000.00 
73.000  00 

10.125 
10.250 
10.375 
10500 
10625 
10  750 
10.875 
11.000 
11.125 
11.250 
11.375 
11.500 
11.625 
11.750 
11.875 
12.000 
12.125 
12.250 
12.375 
12.500 
12.625 
12.750 
12.875 
13.000 
13.125 
13.250 
13375 
13.500 
13.625 
13.750 
13.875 
14.000 
14.125 
14250 

1,600.000.00 
800.000.00 

1.600.000.00 
400.000.00 
320,000  00 
800.000.00 

1.600.000.00 
200.000.00 

1.600.000.00 
160.000.00 

1.600.000.00 
400.000  00 

1. 600.000  00 

800.000.00 

320.000  00 

50.000  00 

1.600.000.00 
800.000.00 

1.600.000.00 
16,000  00 

1,600,000.00 
300,000  00 

1,600,000.00 
200.000.00 
320  000.00 
800.000  00 

1,600,000.00 
400.000  00 

1 .600.000.00 
160.000.00 

1.600.000.00 
100.000  00 

1.600.000.00 
800.000.00 

81.000.00 
41.000.00 
83.000  00 
21.000  00 
17,000.00 
43,000  00 
87,000.00 
11,000.00 
89,000  00 
9.000.00 
91,000.00 
23.000.00 
93.000.00 
47.000.00 
19.000.00 
3.000  00 
97.000.00 
49.000.00 
99.000  00 
1.000.00 

101.000.00 
51.000  00 

103.00000 
13.000.00 
21.000  00 
53.000.00 

107.000.00 
27,000.00 

109,000  00 
11.000  00 

111.000.00 

7.000  00 

'    113.000.00 

'     57.000.00 

15.250  1 
15.375  1 

15  500  j 
15.625  1 
15750 
15.875 
16.000  ' 
16125  1 

16  250  1 
16375  j 
16  500 

16  625 
16750 
16875 
17.000 
17125 
17.250 
17.375 
17.500 

17  625  i 
17.750 
17.875  ' 
16.000 
18125 

18  250 
18.375 
18.500 
18.625 
18  750 
18875 
19000 
19.125 
19.250 
19.375  1 

800,000  00  i 
1.600.000  00 

400  000  00 
64.000  00 

800.000  00 

1,600,000  00 

25.000  00 

1.600,000  00 

160,000  00 
1.600.000  00 

400.000  00  . 
1.600.000  00 

800  000  00 

320,000  00 

200,000  00 
1.600.000  00 

800.000  00 

1.600.000  00 

80,000.00 

1.600.000  00 

800.000  00 
1.600.000  00 

100.000  00 

320,000  00 

800,000  00 
1.600,000  00 

400,000,00 

1.600.000  00 

32.000  00 

1 ,600.000  00 

200,000  00 
1.600.000  00 

800.000  00 

320.00000 

61.000  00 

5  1 25 

123.000  00 

5.260 

31.000  00 

5.375 

5.000  00 

5.500 

63  000  00 

5.625 

127  000  00 

5.750 

2.000  00 

5.875 

129.000  00 

6.000 

13.000  00 

6.125 

131.000  00 

6.250 

33.000  00 

6.375 

133,000  00 

6.500 

67.000  00 

6.625 

27.000  00 

6.750 

17.000.00 

6.875 

137.000  00 

7  000  

69.000  00 

7  125   

139.000  00 

7.250 

7.000  00 

7.375 

141.000  00 

7  500  

71.000  00 

7  625 

143.000  00 

7  750  

9.000  00 

7.875 

29,000  00 

8  000  

73.000  00 

8  125  

147.000  00 

8.250 

37,000  00 

8.375 

149,000  00 

8.500 

3,000  00 

8.625 

151.300  00 

8.750 

19.000  00 

8.875 

153.000  00 

9.000 

77,000  00 

9.125 

31,000  00 
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Attachment  B.— Minimum  Face  Amounts  Whjch  Are  Multiples  of  $1,000  Required  in  Order  To  Produce  Interest 

Payments  That  Are  Multiples  OF  $1,000— Cortifujed 


Coupon  (percent) 

Mimmum  face 
(dollars) 

Interest 
payment 
(dollars) 

Coupon 
(percent) 

Minimum  (ace 
(dollars) 

Interest 
(dollars) 

Coupon 
(percent) 

Minimum  faca 
(dollars) 

Interest 
payment 
(doitars) 

9.250 

800.000.00 

64.000.00 

400,000.00 

1,600,000.00 

800,000.00 

1,600.000.00 

20.000.00 

37,000.00 
3,000.00 
19,000.00 
77,000  00 
39,000.00 
79.000.00 
1,000.00 

14.375 
14.500 
14.625 
14.750 
14.875 
15.000 
15.125 

320,000.00 
400.000.00 

1,600.000  00 
800,000.00 

1,600,000.00 
40,000,00 

1.600.000.00 

23,000.00 
29,000,00 

117,000.00 
59,000.00 

119,000.00 
3.000.00 

121,000.00 

19.500 
19.625 
19.750 
19.875 
20.000 
20.125 
20.250 

400,000  00 
1,600,000.00 

800,000.00 

1,600,000.00 

10.000.00 

1,600,000.00 

800.000.00 

39.000.00 
157,000.00 

79,000.00 

159,000.00 

1.000.00 

161,000.00 

81.000.00 

9375 _ 

9500 

9625 

9.750 

9.875 „ 

10.000 _ 

[Vn  Doc.  8ft-18235  Filed  8-&-«8;  10:43  am] 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  53.  No.  156 
Friday.  August  12.  1988 


This  section  of  the  FEDERAL  REGtSTEF) 
contains  notices  of  meetinos  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(e>(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday. 
August  9, 1968.  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Chairman  L.  WilHam  Seidman, 
seconded  by  Director  CC  Hope,  ]r. 
(Appointive],  concurred  in  by  Director 
Robert  L.  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
then  seven  days'  notice  to  the  public,  ot 
(1)  Matters  relating  to  the  Corporation's 
assistance  agreements  with  certain 
insured  banks;  and  (2)  a  discussion 
concerning  deposit  insurance  coverage. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsecHons  (c)(4),  (c)(6),  (c)(9)(A){ii). 
and  (c)(9)(B)  of  the  "Government  in  the 


Sunshine  Act "  (5  U.S.C  S52b{c)(4).  (cK8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  August  10. 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldmam, 
Deputy  Executive  Secretary. 
[FR  Doc.  88-18349  Filed  8-10-88;  11:18  am] 

BILUNG  CODE  6714-01-M 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Vote  To  Close  Meeting 

At  its  meeting  on  August  1, 1988,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
close  to  public  observation  its  meeting 
scheduled  for  September  12, 1988,  in 
Washington.  DC.  The  members  will 
consider  a  temporary  mail  classification 
change  affecting  certain  second-class 
mail  matter. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Aiverado.  del  {unco, 
Griesemer,  Hall,  Nevin,  Pace,  Ryan  and 
Setrakian;  Postmaster  General  Prank; 
Deputy  Postmaster  General  Coughlin; 
Secretary  to  the  Board  Harris:  and 
General  Counsel  Cox. 

The  Board  determined  that  pursuant 
to  section  552b(c)(3)  of  title  5,  United 
States  Code,  and  S  7.3(c)  of  Title  39. 
Code  of  Federal  Regulations,  discussion 
of  this  matter  is  exempt  from  the  open 
meeting  requirement  of  the  Government 
in  the  Sunshine  Act,  (5  U.S.C.  552b(b)), 
because  it  is  likely  to  disclose 
information  in  connection  with 
proceedings  under  Chapter  36  of  Title  39 
(having  to  do  with  postal  ratemaking. 


mail  classification  and  changes  in  postal 
services],  which  is  specifically  exempted 
from  disclosure  by  §  410(c)(4)  of  Title  39, 
United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  |552b(c)(10)  of  Title  5, 
United  States  Code,  and  {  7.3(i]  of  Title 
39.  Code  of  Federal  Regulations,  the 
discussion  is  exempt  because  it  is  likely 
to  specifically  concern  the  participation 
of  the  Postal  Service  in  a  civil  action  or 
proceeding  involving  a  determination  on 
the  record  after  opportunity  for  a 
hearing.  The  Board  further  determined 
that  the  public  interest  does  not  require 
that  the  Board's  discussion  of  the  matter 
be  open  to  the  public. 

In  accordance  vrith  |  S52b(f)(l)  of 
Title  5,  United  States  Code,  and  {  7.6(a) 
of  Tiile  39,  Code  of  Federal  Regulations. 
the  General  Counsel  of  the  United 
States  Postal  Service  has  certified  that 
in  his  opinion  the  meeting  may  properly 
be  closed  to  public  observation  pursuant 
to  §  552b(c)  (3)  and  (10)  of  Title  5  and 
§  410(cM4)  of  Title  39.  United  States 
Code;  and  {  7.3  (c)  and  (j)  of  Title  39, 
Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board.  David  F.  Harris, 
at  (202)  268-4800. 
David  F.  Harris, 
Secretary. 
Fred  Eggleston. 

Alternate  Certifying  Officer  for  the  US. 
Postal  Service. 
(FR  Doa  88-18370  Filed  8-10-88;  1:19  pm] 

BILUNG  CODE  7710-12-M 
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This  section  of  the  FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910. 1915, 1917, 1918, 
and  1926 

(Docket  H-072D] 
Hazard  Communication 

Correction 

In  the  proposed  rule  document 
beginning  on  page  29822  in  the  issue  of 
Monday,  August  8. 1988,  make  the 
following  correction: 

On  page  29856,  in  the  third  column,  in 
the  file  line  at  the  end  of  the  document, 


"FR  Doc.  88-17716"  should  read  "88- 
17716(a)". 

BILLING  COOe  1S05-01-O 

DEPARTIMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  210 

Federal  Payments  Made  Through 
Financial  Institutions  by  the 
Automated  Clearing  House  Method 

Correction 

In  proposed  rule  document  88-16707 
beginning  on  page  28233  in  the  issue  of 
Wednesday,  July  27, 1988,  make  the 
following  corrections: 

1.  On  page  28233,  in  the  third  column, 
under  SUPPLEMENTARY  INFORMATION,  in 
the  second  paragraph,  in  the  15th  line, 
"financial"  was  misspelled;  and  in  the 
20th  line,  "institution"  should  read 
"instruction". 

2.  On  page  28234,  in  the  second 
column,  in  the  first  paragraph,  in  the 
fifth  line  "there"  should  read  "their". 


Federal   Register 

Vol.  53,  No.  156 
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§210.2    [Corrected] 

3.  On  page  28235,  in  the  first  column, 
in  §  210.2,  in  the  definition  for 
"Recipient",  in  the  second  line  "pubic" 
should  read  "public". 

§210.11    [Corrected] 

4.  On  the  same  page,  in  the  third 
column,  in  S  210.11(b),  in  the  11th  line, 
"beneficiary"  should  read 
"beneficiary's". 

BILUNQ  COOE  1$05-01-O 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988  Addition 

Correction 

In  notice  document  88-17717  beginning 
on  page  29510  in  the  issue  of  Friday, 
August  5, 1988,  make  the  following 
correction: 

On  page  29511,  in  the  first  column, 
before  the  signature  line,  insert  "Rod, 
Ground  5975-00-878-3791". 

BILUNO  COOE  150S-01-O 


1988 


UMI 


Friday 

August  12,  1988 


Part  II 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 


^1  CFR  Part  341 

Cold,  Cough,  Allergy,  Bronchodilator,  and 
Antiasthmatic  Drug  Products  for  Over- 
the-Counter  Human  Use;  Tentath^e  Final 
Monograph  for  Combination  Drug 
Products;  Notice  of  Proposed  Rulemaking 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration  . 

21  CFR  Part  341 

(Dodcet  No.  76N-052Q) 

Cold,  Cough,  Allergy,  Bronctiodilator, 
and  Antiasthmatic  Drug  Products  for 
Over-the-Counter  Human  Use; 
Tentative  Rnal  Monograph  for 
Combination  Drug  Products 

agency:  Food  and  Drug  Administration. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of  a 
tentative  final  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic 
combination  drug  products  (drug 
products  that  contain  more  than  one 
active  ingredient  and  are  used  for  the 
relief  of  symptoms  such  as  nasal 
congestion,  runny  nose,  coughing, 
watery  eyes,  sore  throat,  headache,  and 
fever)  are  generally  recognized  as  safe 
and  effective  and  not  misbranded.  FDA 
is  issuing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Cold,  Cough. 
Allergy,  Bronchodilator,  and 
Antiasthmatic  Drug  Products  and  public 
comments  on  an  advance  notice  of 
proposed  rulemaking  that  was  based  on 
those  recommendations.  This  proposal 
deals  with  cold,  cough,  allergy, 
bronchodilator.  and  antiasthmatic 
combination  drug  products,  general 
comments  on  the  advance  notice  of 
proposed  rulemaking,  and  comments  on 
miscellaneous  ingredients,  as  well  as  the 
conclusions  and  recommendations  of 
the  Advisory  Review  Panel  on  OTC 
Internal  Analgesic  and  Antirheumatic 
Drug  Products  on  the  use  of  internal 
analgesic  ingredients  in  cough-cold 
combination  drug  products,  and  is  part 
of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
December  12, 1988.  Because  of  the  length 
and  complexity  of  this  proposed 
regulation,  the  agency  is  allowing  a 
period  of  120  days  for  comments  and 
objections  instead  of  the  normal  60 
days.  New  data  by  August  14. 1989. 
Comments  on  the  new  data  by  October 
12.  1989.  Written  comments  on  the 
agency's  economic  impact  determination 
by  December  12. 1988. 


address:  Written  comments,  objections, 

new  data,  or  requests  for  oral  hearing  to 

the  Dockets  Management  Branch  (HFA- 

305).  Food  and  Drug  Administration,  Rm. 

4-62,  5600  Fishers  Lane,  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT 

William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  9, 1976 
(41  FR  38312),  FDA  published,  under 
S  330.10(a)(6)  (21  CFR  330.10(a)(6]),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  cold, 
cough,  allergy,  bronchodilator,  and 
antiasthmatic  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC  Cold, 
Cough,  Allergy,  Bronchodilator,  and 
Antiasthmatic  Drug  Products,  which 
was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  these  drug  classes. 
Interested  persons  were  invited  to 
submit  comments  by  December  8, 1978. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  January  7, 
1977. 

In  a  notice  published  in  the  Federal 
Register  of  March  21, 1980  (45  FR  18400), 
the  agency  advised  that  it  had  reopened 
the  administrative  record  for  OTC  cold, 
cough,  allergy,  bronchodilator,  and 
antiasthmatic  drug  products  to  allow  for 
consideration  of  data  and  information 
that  had  been  filed  in  the  Dockets 
Management  Branch  after  the  date  the 
administrative  record  previously  had 
officially  closed.  The  agency  concluded 
that  any  new  data  and  information  filed 
prior  to  March  21, 1980,  should  be 
available  to  the  agency  in  developing  a 
proposed  regulation  in  the  form  of  a 
tentative  final  monograph. 

In  accordance  with  §  330.10{a)(10),  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockats  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information.  Data  and  information 
received  after  the  administrative  record 
was  reopened  have  also  been  put  on 
display  in  the  Dockets  Management 
Branch. 

In  response  to  the  advance  notice  of 
proposed  rulemaking,  13  manufacturers, 
2  manufacturers'  associations.  41 
consumers,  14  health  care  professionals, 
and  14  health  care  professional  societies 
submitted  general  comments  on  cold, 
cough,  allergy,  bronchodilator,  and 


antiasthmatic  drugs.  One  manufacturer, 
2  consumers,  and  1  consumer  group 
submitted  comments  on  miscellaneous 
ingredients.  Fifteen  manufacturers.  2 
manufacturers'  associations.  4 
consumers.  3  health  care  professionals, 
and  3  health  care  professional  societies 
submitted  comments  on  cold,  cough, 
allergy,  bronchodilator,  and 
antiasthmatic  combination  drug 
products.  Copies  of  the  comments 
received  are  on  public  display  in  the 
Dockets  Management  Branch. 

FDA  has  issued  the  tentative  final 
monograph  for  OTC  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic  drug 
products  in  segments.  This  document  on 
combination  drug  products,  general 
issues,  and  miscellaneous  ingredients  is 
the  sixth  and  final  segment.  The  first 
segment,  on  anticholinergic  drug 
products  and  expectorant  drug  products, 
was  published  in  the  Federal  Register  of 
luly  9, 1982  (47  FR  30002).  The  second 
segment,  on  bronchodilator  drug 
products,  was  published  in  the  Federal 
Register  of  October  26. 1982  (47  FR 
47520).  The  third  segment,  on  antitussive 
drug  products,  was  published  in  the 
Federal  Register  of  October  19, 1983  (48 
FR  48576).  The  fourth  segment,  on  nasal 
decongestant  drug  products,  was 
published  in  the  Federal  Register  of 
January  15. 1985  (50  FR  2220).  and  the 
fifth  segtnent,  on  antihistamine  drug 
products,  wds  published  in  the  Federal 
Register  of  January  15, 1985  (50  FR  2200). 
Additionally,  an  amendment  to  the 
tentative  final  monograph  for  OTC 
antihistamine  drug  products  was 
published  in  the  Federal  Register  of 
August  24, 1987  (52  FR  31892). 

The  advance  notice  of  proposed 
rulemaking,  which  was  published  in  the 
Federal  Register  on  September  9, 1976 
(41  FR  38312),  was  designated  as  a 
"proposed  monograph"  in  order  to 
conform  to  terminology  used  in  the  OTC 
drug  review  regulations  (21  CFR  330.10). 
Similarly,  the  present  document  is 
designated  in  the  OTC  drug  review 
regulations  as  a  "tentative  final 
monograph."  Its  legal  status,  however,  is 
that  of  a  proposed  rule.  This  tentative 
final  monograph  would  amend 
Subchapter  D  of  Chapter  I  of  Title  21  of 
the  Code  of  Federal  Regulations  in  Part 
341  (as  set  forth  in  the  tentative  final 
monograph  on  OTC  anticholinergic  drug 
products  and  expectorant  drug  products 
that  was  published  in  the  Federal 
Register  of  July  9. 1982  (47  FR  30002))  in 
Subpart  B,  by  adding  new  §  341.40;  and 
in  Subpart  C,  by  adding  new  §  341.85.  In 
this  tentative  final  monograph  (proposed 
rule)  the  FDA  states  for  the  first  time  its 
position  on  the  establishment  of  a 
monograph  for  OTC  cold,  cough,  allergy. 
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bronchodilator,  and  antiasthmatic 
combination  drug  products.  Final  agency 
action  on  this  matter  will  occur  with  the 
publication  at  a  future  date  of  a  final 
monograph,  which  will  be  a  final  rule 
establishing  a  monograph  for  OTC  cold, 
cough,  allergy,  bronchodilator,  and 
antiasthmatic  combination  drug 
products. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic 
combination  drug  products,  as  modified 
on  the  basis  of  the  comments  received 
and  the  agency's  independent 
evaluation  of  the  Panel's  report. 
Modifications  have  been  made  for 
clarity  and  regulatory  accuracy  and  to 
reflect  new  information.  Such  new 
information  has  been  placed  on  file  in 
the  Dockets  Management  Branch 
(address  above).  These  modifications 
are  reflected  in  the  following  summary 
of  the  comments  apd  FDA's  responses  to 
them.  When  the  tentative  final 
monograph  for  OTC  anticholinergic  drug 
products  and  expectorant  drug  products 
was  published  on  July  9, 1982,  no 
ingredients  were  classified  in  Category 
I;  thus  no  ingredients  were  included  in 
the  active  ingredient  section  under  Part 
341  of  that  monograph.  Subsequently, 
data  were  submitted  which  support  the 
effectiveness  of  guaifenesin  as  an 
expectorant.  Because  guaifenesin  will  be 
included  as  a  monograph  condition  in 
§  341.18  of  the  final  monograph  for  OTC 
expectorant  drug  products,  to  be 
published  in  a  future  issue  of  the  Federal 
Register,  combinations  in  this  proposal 
containing  an  expectorant  refer  to 
§  341.18. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  will 
no  longer  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  III "  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  will 
use  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and, 
"nonmonograph  conditions"  (old    .;;  . 
Categories  II  and  III).  This  document 
retains  the  concepts  of  Categories  I,  II, 


and  III  at  the  tentative  final  monograph 
stage. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  product  that  is  subject  to 
the  monograph  and  that  contains  a 
nonmonograph  condition,  i.e..  a 
condition  that  would  cause  the  drug  to 
be  not  generally  recognized  as  safe  and 
effective  or  to  be  misbranded,  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 
drug  product  subject  to  this  monograph 
that  is  repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
dale. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic  drug 
products  (published  in  the  Federal 
Register  of  September  9, 1976  (41  FR 
38312)),  the  agency  suggested  that  the 
conditions  included  in  the  monograph 
(Category  I)  be  effective  30  days  after 
the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register  and 
that  the  conditions  excluded  from  the 
monograph  (Category  II)  be  eliminated 
from  OTC  drug  products  effective  6 
months  after  the  date  of  publication  of 
the  final  monograph,  regardless  of 
whether  further  testing  was  undertaken 
to  justify  their  future  use.  Experience 
has  shown  that  relabeling  of  products 
covered  by  the  monograph  is  necessary 
in  order  for  manufacturers  to  comply 
with  the  monograph.  New  labels 
containing  the  monograph  labeling  have 
to  be  written,  ordered,  received,  and 
incorporated  into  the  manufacturing 
process.  The  agency  has  determined  that 
it  is  impractical  to  expect  new  labeling 
to  be  in  effect  30  days  after  the  date  of 
publication  of  the  final  monograph. 
Experience  has  shown  also  that  if  the 
deadline  for  relabeling  is  too  short,  the 
agency  is  burdened  with  extension 
requests  and  related  paperwork. 

In  addition,  some  products  will  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 


on  the  new  product.  An  accelerated 
aging  process  may  be  used  to  test  a  new 
formulation:  however,  if  the  stability 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result  in 
economic  loss,  but  also  interfere  with 
consumers'  access  to  safe  and  effective 
drug  products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
and  reformulate  their  products  and  have 
them  in  compliance  in  the  marketplace. 

If  the  agency  determines  that  any 
labeling  for  a  condition  included  in  the 
final  monograph  should  be  implemented 
sooner  than  the  12-month  effective  date, 
a  shorter  deadline  may  be  established. 
Similarly,  if  a  safety  problem  is 
identified  for  §  particular  nonmonograph 
condition,  a  shorter  deadline  may  be  set 
for  removal  of  that  condition  from  OTC 
drug  products.  All  "OTC  Volumes"  cited 
throughout  this  document  refer  to  the 
submissions  made  by  interested  persons 
pursuant  to  the  call-for-data  notice 
published  in  the  Federal  Register  of 
August  9, 1972  (37  FR  16029)  or  to 
additional  information  that  has  come  to 
the  agency's  attention  since  publication 
of  the  advance  notice  of  proposed 
rulemaking.  The  volumes  are  on  public 
display  in  the  Dockets  Management 
Branch  (address  above). 

I.  The  Agency's  Tentative  Conclusions 
on  the  Comments 

A.  General  Comments  on  Cold,  Cough. 
Allergy,  Bronchodilator,  and 
Antiasthmatic  Drug  Products 

1.  One  comment  expressed  concern 
about  the  impact  of  the  OTC  drug 
review.  The  comment  felt  that  the 
review  would  remove  certain  cough-cold 
products  from  the  OTC  market  and  force 
consumers  to  see  a  physician  just  to 
obtain  a  prescription  for  cough-cold 
products,  causing  a  financial  drain  on 
persons  dependent  on  social  security. 

The  purpose  of  the  OTC  drug  review 
is  to  assure  consumers  that  OTC  drug 
products  are  safe  and  effective.  The 
review  will  result  in  the  removal  of 
unsafe  or  ineffective  drug  products  from 
the  OTC  market.  Also,  some  products 
may  be  reformulated  to  contain 
ingredients  that  are  found  to  be 
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generally  recognized  as  safe  and 
effective.  Products  already  on  the 
market  which  contain  ingredients  that 
are  genersHy  recognized  as  safe  and 
effective  will  remain  available  to 
consumers.  In  addition,  a  number  of 
drug  products  that  have  been  available 
only  by  prescription  are  being  changed 
to  OTC  status  and  will  be  more  readily 
available  to  consumers.  Thus,  the  OTC 
drug  review  will  not  result  in  a  financial 
drain  on  persons  dependent  on  a  fixed 
income  but  will  ensure  that  safe  and 
effective  OTC  drug  products  are 
available  for  self-treatment  of  colds, 
coughs,  allergy,  and  asthma. 

2.  Several  comments  questioned  the 
legality  of  the  procedures  used  to 
establish  OTC  drug  monographs  and 
contended  that  FDA  does  not  have  the 
authority  to  establish  substantive  rules. 
The  comments  requested  that 
monographs  be  clearly  identified  as 
interpretive  rather  than  substantive 
regulations. 

The  agency  addressed  this  issue  in 
paragraphs  85  through  91  of  the 
preamble  to  the  procedures  for 
classification  of  OTC  drug  products, 
published  in  the  Federal  Register  of  May 
11,  1972  (37  PR  9464),  and  in  paragraph  3 
of  the  preamble  to  the  tentative  final 
monograph  for  antacid  drug  products, 
published  in  the  Federal  Register  of 
November  12, 1973  (38  PR  31260).  FDA 
reaffirms  the  conclusions  stated  in  those 
documents.  Court  decisions  have 
confirmed  the  agency's  authority  to 
issue  substantive  regulations  by 
rulemaking.  See,  e.g..  National 
Nutritional  Foods  Association  v. 
Weinberger.  512  F.2d  688.  696-98  (2d  Cir. 
1975)  and  National  Association  of 
Pharmaceutical  Manufacturers  v.  FDA. 
487  F.  Supp.  412  (S.D.N.Y.  1980),  afTd 
637  F.2d  887  (2d  Cir.  1981). 

3.  One  comment  objected  to  the 
Panel's  classification  of  "official  drugs" 
in  Category  III.  The  comment  contended 
that  Congress  has  recognized  the  United 
States  Pharmacopeia  (USP)  and  the 
National  Formulary  (NF)  as  legal 
standards  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  and  that  the 
Committees  on  Scope  of  the  Compendia 
have  stated  that  their  pohcy  is  "to  select 
from  among  substances  which  possess 
medicinal  power,  those,  the  utility  of 
which  is  most  fully  established  and  best 
understood.  The  value  of  the  Compendia 
depends  upon  the  fidelity  with  which 
they  conform  to  the  best  medicinal 
knowledge  of  the  day." 

Formerly,  articles  fudged  to  have 
medical  merit  were  selected  for 
inclusion  in  the  USP  and  NF.  USP  XIX 
(1975)  andNF  XIV  (1975)  were  the  last 
editions  of  the  compendia  in  which  the 
articles  were  selected  for  inclusion  on 


this  basis.  The  USP  and  NF  have  now 
been  combined  (USP  XX-NF  XV,  1980) 
with  the  staled  goal  of  setting  standards 
relating  to  measurements  of  strength, 
quality  and  purity,  packaging,  etc.  for 
"all"  drugs  that  are  in  the  marketplace 
(Ref.  1).  This  goal  is  also  stated  in  the 
current  edition  of  the  USP  XXI-NF  XVI 
(Ref.  2).  Thus,  the  current  basis  for 
inclusion  of  a  drug  in  the  combined 
compendia  is  whether  it  is  marketed. 
The  OTC  Panel's  review  of  drug 
ingredients  is  different  from  the  USP  and 
NF  standards  in  that  ingredients  used  in 
OTC  drug  products  are  evaluated  for 
general  recognition  of  safety  and 
effectiveness  in  accordance  with 
statutory  authority  set  out  in  the  act.  A 
drug  in  the  marketplace  that  has  been 
labeled  as  meeting  the  USP  or  NF 
standards  does  not  necessarily  meet  the 
FDA  requirements  relating  to  general 
recognition  of  safety  and  effectiveness, 
and  to  misbranding.  Hence,  a  drug  may 
meet  USP  or  NF  standards  but  still  be 
classified  as  a  Category  II  or  Category 
ni  OTC  drug. 

References 

(1)  'The  United  Stales  Pharmecupeta  XX — 
National  Formulary  XV,"  United  States 
Pharmacopeial  Convention.  Rockviile.  MD 
pp.  xxxiv-xlii.  1980. 

(2)  "The  United  States  Pharmacopeia 
XXI— National  Formulary  XVI."  United 
Stales  Pharmacopeial  Conventioa  Rockviile. 
MD.  pp.  xliv-xlv,  1985. 

4.  One  comment  stated  that  the 
agency's  objections  to  various  decisions 
made  by  the  Panel  should  be  based  on 
more  than  just  the  referenced  "AMA 
Drug  Evaluations."  The  comment 
expressed  the  hope  thai  the  agency 
consulted  the  same  source  material  that 
the  Panel  used,  and  recommended  that 
the  agency  mention  all  of  its  sources 
when  publishing  decisions. 

The  comment's  statements  were  in 
reference  to  the  preamble  to  the  Panel's 
report  (41  FR  38312  to  38313),  where  the 
agency  disagreed  with  the  Panel's 
recommendations  that  three  drugs 
(doxylamine  succinate,  promethazine 
hydrochloride,  and  diphenhydramine 
hydrochloride)  that  were  previously 
available  only  by  prescription  be  made 
available  for  OTC  use. 

The  three  ingredients  mentioned 
above  are  discussed  in  the  tentative 
final  monograph  for  OTC  antihistamine 
drug  products.  (See  the  Federal  Re^ster 
of  January  15. 1985  (50  FR  2200)  and 
August  ZA.  1987  (52  FR  31892).)  In  these 
documents,  the  agency  has  proposed  a 
Category  I  classification  for 
diphenhydramine  hydrochloride  and 
doxylamine  succinate  as  an  OTC 
antihistamine,  and  a  Category  III 
classification  for  promethazine 


hydrochloride.  In  the  tentative  final 
monograph  for  OTC  antitussive  drug 
products,  the  agency  placed 
diphenhydramine  hydrochloride  in 
Category  III  as  an  antitussive  (see  the 
Federal  Register  of  October  19. 1983:  48 
FR  48581)  and  classified  it  as  a 
nonmonograph  ingredient  in  the  final 
monograph  for  OTC  antitussive  drug 
products  (see  the  Fefieral  Register  of 
August  12. 1987;  52  FR  30054).  In  those 
documents,  references  that  were  used  to 
support  decisions  have  been  cited. 

Many  sources  of  information  are 
available  to  and  used  by  the  agency  in 
making  decisions  related  to  the  OTC 
drug  review.  Such  sources  include  data 
submitted  to  the  panels,  data  submitted 
as  comments  to  the  agency,  data  in  the 
literature,  and  data  obtained  from 
various  computerized  information 
retrieval  systems  which  provide 
information  on  published  literature, 
adverse  drug  reactions,  poison  control 
statistics,  etc.  The  agency  also  uses  the 
medical  expertise  of  its  staff  in  reaching 
decisions.  This  expertise  includes  the 
review  of  adverse  drug  reaction  data 
that  are  incorporated  into  agency 
computerized  information  retrieval 
systems.  This  is  especially  done  when 
prescription-to-OTC  s%vilches  are 
involved,  as  in  the  situation  discussed 
by  the  comment.  Such  information 
reviewed  is  regularly  incorporated  in  the 
public  administrative  file  for  the 
applicable  rulemaking. 

5.  Three  comments  stated  that 
inactive  chemicals,  dyes  (coloring), 
perfumes,  flavorings,  alcohol,  and 
preservatives  should  not  be  in  OTC  drug 
products.  One  of  the  comments  added 
that  many  adults  and  children  are 
allergic  to  flavorings  and  colorings  and 
contended  that  these  additives  serve  no 
useful  function  and  are  added  only  for 
cosmetic  purposes. 

FDA  does  not  agree  that  the  inactive 
ingredients  the  comments  describe 
should  not  be  in  OTC  drug  products.  The 
agency  recognizes  that  the  use  of  such 
ingredients  in  OTC  drug  products  is 
often  important  in  securing  consumer 
acceptance.  Although  they  offer  no 
particular  therapeutic  advantage,  the 
use  of  these  agents  can  be  of 
considerable  importance 
psychologically  (Ref.  1).  An  OTC  drug 
product  that  is  rejected  by  consumers 
because  of  objectionable  taste  or 
appearance  may  be  made  acceptable  by 
use  of  carefully  selected  coloring, 
fiavoring,  and  diluting  agents.  If  a  safety 
problem  with  one  of  these  agents  is 
found  to  exist,  the  agency  will  take 
appropriate  action,  as,  for  example,  in 
the  case  of  the  regulations  adopted 
concerning  sensitivity  to  the  color 
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additive  FD&C  Yellow  No.  5.  In  §  201.20 
(21  CFR  201.20),  the  agency  requires  that 
all  OTC  and  prescription  drug  products 
containing  this  agent  declare  its 
presence  in  labeling,  using  the  names 
FD&C  Yellow  No.  5  and  tartrazine. 
While  not  requiring  that  all  inactive 
ingredients  be  listed  in  labeling,  the 
agency  urges  manufacturers  to  list  these 
ingredients  voluntarily  to  assist 
consumers  who  may  have  allergies  to 
some  of  these  substances.  (See  also 
comment  20  below.) 

Reference 

(1)  Gennaro.  A.R..  editor.  "Remington's 
Pharmaceutical  Sciences."  17th  Ed..  Mack 
Publishing  Co.,  Easlon,  PA,  p.  1280,  1985. 

6.  Several  comments  contended  that 
certain  OTC  cough-cold  drug  products 
should  be  sold  only  in  pharmacies  and 
that  general  marketing  of  these  products 
in  places  such  as  grocery  stores, 
newspaper  stands,  and  train  stations 
should  not  be  permitted.  Some  of  the 
comments  recommended  that  certain 
OTC  drug  products  be  dispensed  by 
pharmacists  and  designated  in  a  third 
class,  separate  from  OTC  or 
prescription,  to  be  called  "Pharmacy 
OTC  Only."  These  comments 
maintained  that  the  public  should  have 
the  expert  advice  of  pharmacists  to 
make  effective  choices  of  OTC  drug 
products. 

One  comment  opposed  a  "pharmacy 
only"  restriction  and  referred  to  the 
agency's  conclusion  on  this  "druggist 
monopoly  concept"  that  was  pubhshed 
in  the  Federal  Register  of  June  4. 1974;  39 
FR  19880-19881.  This  comment  agreed 
with  the  position  stated  by  the 
Department  of  Justice  that  the  restriction 
of  OTC  drug  product  sales  to 
pharmacies  would  have  severe 
anticompetitive  effects  and  inhibit  the 
efficient  distribution  of  OTC  drug 
products  to  the  consumer. 

The  issue  of  "a  third  class  of  drugs" 
(drugs  that  are  available  only  in  a 
pharmacy)  has  been  considered 
previously  in  the  OTC  drug  review,  and 
the  agency  slated  its  position  on  this 
matter  at  that  time.  (See  the  Federal 
Register  of  June  4,  1974;  39  FR  19880.) 
The  agency  noted  that  although  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  "permits  imposition  of 
whatever  limitations  or  restrictions  are 
necessary  to  assure  the  safe  use  of  any 
drug,  including  restrictions  on  the 
channels  of  distribution,  no  controlled 
studies  or  other  adequate  research  data 
have  been  supplied  to  support  the 
position  that  any  class  of  OTC  drugs 
must  be  dispensed  only  by  pharmacists 
in  order  to  assure  their  safe  use. " 
Additionally,  "restricting  the  sale  of 
some  or  all  OTC  drugs  only  to 


pharmacies  would  decrease  the  number 
of  outlets  where  the  consumer  could 
purchase  OTC  products,  limit 
competition,  and  raise  some  OTC  drug 
prices,  with  no  attendant  public 
benefit."  The  agency  concluded  that  "it 
would  be  inappropriate  to  restrict  the 
sale  of  OTC  drugs  to  pharmacies  based 
on  anything  less  than  proof  that  a 
significant  safety  issue  was  involved" 
(39  FR  19881)  and  that,  because  there 
was  no  public  health  concern  at  that 
time  to  justify  the  creation  of  a  third 
class  of  drugs,  the  issue  was  solely  an 
economic  one. 

More  recently,  the  agency  addressed 
the  issue  of  a  third  class  of  drugs  in 
response  to  two  citizen's  petitions  that 
requested  FDA  to  issue  regulations  to 
establish  sale-by-pharmacist  only  of 
certain  OTC  drug  ingredients.  The 
agency  denied  the  petitions,  stating  that 
a  class  of  drugs  for  sale-by-pharmacist 
only  is  unnecessary  because  a  public 
health  need  for  such  a  limitation  has  not 
been  demonstrated.  OTC  drug  products 
must  be  adequately  labeled  for  safe  and 
effective  use  by  laypersons,  and  if  the 
agency  were  to  find  that  the  labeling  for 
a  particular  drug  product  did  not 
provide  sufficient  information  for  a 
layperson  to  use  that  product  safely,  it 
would  lake  appropriate  action.  Further, 
the  agency  staled  that  the  legal 
authority  to  create  a  sale-by-pharmacist 
class  of  drugs  is  questionable  because 
under  the  act,  there  is  no  provision  for 
an  intermediate  class  of  drugs  between 
OTC  and  prescription  products.  The 
statutory  requirement  that  a  drug  either 
be  limited  to  prescription  dispensing  or 
available  OTC  with  adequate  directions 
for  use  seems  to  preclude  the  agency 
from  establishing  a  class  of  drugs  whose 
labeling  would  need  to  be  supplemented 
by  a  pharmacist's  instructions  (Refs.  1 
and  2). 

The  comments  did  not  provide  any 
controlled  studies  or  other  data 
adequate  to  demonstrate  that  a  safety 
issue  exists  with  respect  to  marketing 
OTC  drug  products  in  general,  and 
certain  OTC  cough-cold  drug  products  in 
particular,  in  places  other  than 
pharmacies.  The  agency  is  not  aware  of 
any  such  data,  and  therefore  its  position 
on  a  "third  class  of  drugs,"  as  stated 
above,  is  unchanged. 
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7.  A  number  of  comments  objected  to 
the  continued  marketing  of  many  OTC 
cough-cold  drug  products  which  have 
not  been  proven  safe  and  effective. 
These  comments  referred  to  58  cough- 
cold  active  ingredients  placed  in 
Category  III  by  the  Panel.  One  comment 
stated  that  cough-cold  drug  products 
containing  such  ingredients  are  legally 
required  to  be  either  generally 
recognized  as  safe  and  effective  or  the 
subject  of  a  new  drug  application  and 
concluded  that  drugs  which  do  not  meet 
these  criteria  are  not  marketable:  i.e., 
they  are  illegal. 

FDA  has  stated  that  it  is  agency 
policy  to  take  regulatory  action  prior  to 
a  final  monograph  against  products  that 
present  a  potential  health  hazard  or  a 
significant  and  substantial  question  of 
effectiveness  (45  FR  31425  and  46  FR 
47737).  At  this  time,  the  agency  is  not 
aware  of  any  information  to  show  that 
any  of  the  ingredients  in  question  fits 
either  of  these  criteria.  Therefore,  the 
agency  will  continue  to  review  these 
ingredients  under  the  standard  OTC 
drug  review  process.  The  Panel's 
"placement"  of  ingredients  in  Category 
III  represents  only  the  Panel's 
recommendations  to  the  agency 
regarding  their  safety  and  effectiveness. 
The  agency's  determination  whether  the 
ingredients  are  generally  recognized  as 
safe  and  effective,  and  not  misbranded. 
will  not  be  completed  until  the  agency 
has  finished  its  review  and  a  final 
monograph  has  been  issued.  Until  then. 
Category  III  ingredients  may  continue  to 
be  marketed.  As  originally  promulgated, 
the  OTC  drug  review  procedural 
regulations  permitted  continued 
marketing  of  Category  111  ingredients 
after  a  final  monograph  became 
effective.  However.  FDA  has  revised  the 
OTC  drug  review  regulations  so  that  an 
ingredient  that  is  not  included  in  the 
appropriate  final  monograph 
(nonmonograph  condition)  will  be 
subject  to  regulatory  action  if  marketed 
once  that  final  monograph  becomes 
effective.  (See  the  Federal  Register  of 
September  29, 1981:  46  FR  47730.) 

8.  One  comment  stated  that  the  Panel 
used  an  inappropriate  standard  in 
categorizing  some  Category  II  claims 
and  placed  claims  such  as  "used  by," 
"most  recommended  by  doctors,"  and 
"imp.'oved"  in  Category  II  because  they 
are  difficult  to  subslantiate.  The 
comment  contended  that  a  claim  is  not 
false  or  misleading  because  it  is  difficult 
to  subslantiate.  and  that  if  it  is  factual,  a 
claim  should  be  permitted  regardless  of 
whether  it  can  be  demonstrated  in 
controlled  studies.  The  comment 
questioned  whether  the  Panel  was 
saying  that  a  product  cannot  be 
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improved,  adding  that  one  would  expect 
that  a  number  of  products  would  be 
"improved"  as  a  result  of  the  OTC  drug 
review. 

The  OTC  drug  review-program 
establishes  conditions  under  which  OTC 
drugs  are  generally  recognized  as  safe 
and  effective  and  not  misbranded.  Two 
principal  conditions  examined  during 
the  review  are  allowable  ingredients 
and  allowable  labeling.  The  FDA  has 
determined  that  it  is  not  practical — in 
terms  of  time,  resources,  and  other 
considerations — to  set  standards  for  all 
labeling  found  in  OTC  drug  products. 
Accordingly.  OTC  drug  monographs 
regulate  only  labeling  related  in  a 
significant  way  to  the  safe  and  effective 
use  of  covered  products  by  lay  persons. 
OTC  drug  monographs  establish 
allowable  labeling  for  the  following 
itenu:  product  statement  of  identity; 
names  of  active  in^vdients;  indications 
for  use;  directions  for  use:  warnings 
against  unsafe  use.  side  effects,  and 
adverse  reactions;  and  claims 
concetning  mechanism  of  drug  action. 

The  agency  believes  terms  such  as 
"used  by"  and  "most  recommended  by 
doctors"  are  unrelated  to  the 
characteristics  of  the  drugs  in  question 
and,  therefore,  do  not  relate  in  a 
significailt  way  to  the  drugs'  safe  and 
effective  use.  Accordingly,  the  terms 
"used  by"  and  "most  recommended  by 
doctors"  are  outside  the  scope  of  the 
OTC  drug  review.  The  agency 
emphasizes  that  even  though  terms  such 
as  "most  recommended  by  doctors"  are 
outside  the  scope  of  the  OTC  drug 
review,  they  are  subject  to  the 
prohibitions  in  section  502  of  the  act  (21 
U.S.C.  352)  relating  to  labeling  that  is 
false  or  misleading.  Such  terms  will  be 
evaluated  by  the  agency  in  conjunction 
with  normal  enforcement  activities 
relating  to  that  section  of  the  act. 
Moreover,  any  term  that  is  outside  the 
scope  of  the  review,  even  though  it  is 
truthful  and  not  misleading,  may  not 
appear  in  any  portion  of  the  labehng 
required  by  the  monograph  and  may  not 
detract  from  such  required  information. 
(See  comment  23  below.) 

A  number  of  cough-cold  drug  products 
will  be  ""improved"  as  a  result  of  the 
OTC  dmg  review.  Such  improvements 
may  include  replacement  of  a  Category 
III  ingredient  with  a  Category  I 
ingredient  a  change  in  the  dosage  of  an 
ingredient  to  provide  a  safe  and 
effective  product,  and  new  indications, 
warnings,  or  directions  for  use  that  are 
clearer  to  the  consumer  and  protect 
against  misuse. 

In  May  1977,  The  Proprietary 
Association  (the  trade  association  of 
manufacturers  of  nonprescription  drugs) 
initiated  a  "Flag  the  L,abe)"  program. 


partially  as  a  result  of  the  OTC  drug 
review,  to  alert  consumers  to  significant 
changes  in  the  ingredients  or  labeling  of 
an  OTC  drug  product  (Ref.  1).  This  "Flag 
the  Label"  program  informs  consumers 
of  changes  in  indications,  dosages, 
active  ingredients,  directions,  warnings, 
contraindications,  or  any  other 
significant  new  information  by  using  an 
attention-getting  visual  device  (a  flag) 
on  the  label.  The  agency  endorses  this 
program  because  it  directs  consumers' 
attention  to  important  new  product 
information,  much  of  which  results  from 
the  OTC  drug  review,  without  using 
words  such  as  "improved,"  which  could 
mislead  consumers  into  thinking  that  the 
product  is  therapeutically  superior  to 
other  comparable  products. 

Reference 

(1)  "Flag  the  Label  Guidelines,"  The 
Proprietary  Association.  Washington,  DC,  in 
OTC  Volume  (HGTFM. 

9.  One  comment  requested  that  the 
following  description  of  coryzal  rhinitis 
be  added  to  the  Panel's  discussion  of 
rhinitis  under  the  heading  Diseases  and 
Related  Symptoms  Relieved  by  OTC 
Cold,  Cough.  Bronchodilator  and 
Antiasthmatic  Products  at  41  FR  38321: 
"Coryzal  rhinitis  results  in  the 
symptoms  of  sneezing,  rhinorrhea,  and 
nasal  congestion  due  to  edema  of  the 
nasal  mucosa.  The  discharge  is  serous  at 
first  and  may  subsequently  become 
mucoid  or  mucopurulent.  The  feeling  of 
nasal  congestion  may  intensify  from 
suppression  of  the  sense  of  smell." 

The  agency  has  reviewed  the  Panel's 
discussions  of  the  common  cold  and  the 
reduction  of  nasal  secretions  and 
believes  that  the  symptoms  of  coryzal 
rhinitis  as  described  by  the  comment 
and  the  symptoms  of  the  common  cold 
as  described  by  the  Panel  are  similar. 
The  Panel  concluded  that  the 
effectiveness  of  OTC  antihistamine 
cough-cold  products  in  relieving  the 
symptoms  of  the  common  cold  had  not 
been  demonstrated  (41  FR  38380). 
However,  based  on  new  data  submitted 
in  response  to  the  F*anel'8  report,  the 
agency  has  proposed  a  Category  I 
indication  for  antihistamine  drug 
products  for  the  relief  of  the  symptoms 
of  sneezing  and  runny  nose  associated 
with  the  common  cold.  (See  the 
tentative  Bnal  numograph  for  OTC 
antihistamine  drug  products  at  50  FR 
2203.)  Based  on  this  proposed  Category  I 
indication,  the  agency  does  not  see  the 
need  to  expand  the  Panel's  discussion  of 
rhinitis,  as  requested  by  the  comment. 


B.  General  Comments  on  the  Switch  of 
Prescription  Cold.  Cough.  Allergy. 
Bronchodilator  and  Antiasthmatic 
Drugs  to  OTC  Status 

10.  Several  comments  disagreed  with 
the  agency's  dissent  from  the  Panel's 
recommendations  to  switch  several 
ingredients  from  prescription  to  OTC 
marketing  status,  arguing  that  this 
dissent  was  based  on  comparative 
safety  and  effectiveness.  The  comments 
contended  that  the  agency  used  criteria 
that  were  not  mandated  by  statute  or 
the  OTC  drug  review  in  determining 
whether  these  drugs  could  be  switched 
to  OTC  status.  The  comments  concluded 
that  the  statutory  criterion  for 
prescription  status  is  whether  the  drug 
may  be  safely  used  without  the 
supervision  of  a  licensed  practitioner, 
and  the  fact  that  there  are  more 
effective  drugs  available  OTC  or  even 
that  there  are  less  toxic  drugs  already 
available  OTC  is  irrelevant  to  the 
determination  required  by  the  statute. 

The  agency  agrees  that  it  is  not  within 
the  scope  of  the  OTC  drug  review 
regulations  to  use  comparative  safety 
and  comparative  effectiveness  as 
criteria  for  switching  a  drug  from 
prescription  to  OTC  status.  In  dissenting 
from  or  accepting  the  recommendations 
of  advisory  review  panels  to  switch 
ingredients  from  prescription  to  OTC 
marketing  status,  the  agency  has  judged 
these  ingredients  individually  on 
whether  they  can  be  generally 
recognized  as  safe  and  effective  for  OTC 
use.  General  recognition  of  safety  and 
effectiveness  is  not  based  on 
comparison. 

In  1976,  while  considering  the  Panel's 
recommendations  to  switch  certain 
prescription  drugs  to  OTC  marketing 
status,  the  agency  considered  the  safety 
of  these  drugs  for  OTC  use  and  did  not 
believe  at  that  time  that  they  were  safe 
for  switching.  For  example,  the  agency 
concluded  that  the  marketing  status  of 
diphenhydramine  hydrochloride  as  an 
antitussive  should  be  resolved  by  first 
considering  the  approvability  of  the 
pending  supplemental  NDA  for  OTC  use 
of  a  cough  syrup  product  containing  this 
ingredient  (41  FR  38313).  The  agency 
also  concluded  at  that  time  that 
diphenhydramine  hydrochloride  as  an 
antihistamine  should  remain  a 
prescription  drug  because  of  its 
pronounced  tendency  to  produce 
sedation  in  a  high  proportion  of  those 
persons  using  it.  The  agency  pointed  out 
that  no  diphenhydramine  hydrochloride 
product  was  being  marketed  OTC  as  an 
antihistamine  at  any  dosage  level. 
Subsequently,  the  agency  determined 
that  the  risk  of  drowsiness  presented  by 
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diphenhydramine  hydrochloride  did  not 
provide  sufficient  reason  to  restrict  this 
ingredient  to  prescription  status  so  long 
as  adequate  warnings  concerning 
drowsiness  are  included  in  the  labeling 
of  the  product.  (See  the  tentative  final 
monograph  for  OTC  antihistamine  drug 
products,  50  FR  2206;  and  the 
amendment  to  the  tentative  final 
monograph  for  OTC  antihistamine  drug 
products,  52  FR  31913.) 

The  other  ingredients  the  Panel 
recommended  switching  from 
prescription  to  OTC  drug  use  have  also 
been  judged  by  the  agency  in 
accordance  with  the  standards  set  forth 
in  the  act  and  the  OTC  drug  review 
regulations  in  §  330.10(a)(4).  For 
example,  the  agency  has  proposed  that 
promethazine  hydrochloride,  as  a  single 
ingredient,  be  classified  in  Category  III 
in  the  tentative  final  monograph  for 
OTC  antihistamine  drug  products 
because  of  the  lack  of  safety  data  on 
long-term  use,  not  because  of 
comparison  with  other  OTC  drug 
ingredients  (50  FR  2202).  (See  also  the 
discussion  of  promethazine 
combinations  in  "Summary  of  the 
Agency's  Changes  in  the  Panel's 
Recommendations,"  in  Part  II.  paragraph 
B.  below.)  Thus,  the  agency  is  applying 
the  statutory  criterion  referred  to  by  the 
comment. 

11.  One  comment  objected  to  FDA's 
allowing  the  OTC  marketing, 
immediately  following  publication  of  the 
advance  notice  of  proposed  rulemaking, 
of  the  ingredients  that  the  Panel 
recommended  be  switched  from 
prescription  to  OTC  status.  The 
comment  stated  that  no  opportunity  was 
permitted  for  public  objections  to  this 
change  in  marketing  status.  Further,  the 
comment  stated  that  allowing  the 
immediate  OTC  sale  of  these  ingredients 
causes  confusion  and  a  dilemma  in  the 
drug  distribution  system  because  if 
these  ingredients  are  now  considered 
OTC  items  by  FDA,  then  all  such  drug 
products  currently  in  distribution 
containing  these  ingredients  and  bearing 
the  prescription  legend  are  misbranded 
and  in  violation  of  federal  law. 

The  proposed  policy  for  interim  OTC 
marketing  of  ingredients  previously 
limited  to  prescription  use  immediately 
following  the  publication  of  a  panel's 
report  and  proposed  monograph  was 
published  in  the  Federal  Register  of 
December  4, 1975  (40  FR  56675),  and 
public  comment  was  invited. 
Subsequently,  a  final  policy  statement 
regarding  the  marketing  status  of 
prescription  ingredients  recommended 
for  OTC  use  was  published  in  the 
Federal  Register  of  August  4, 1976  (41  FR 
32580).  Briefly,  the  policy  set  forth  in 


§  330.13  provides  that  an  OTC  drug 
product  containing  an  active  ingredient 
limited  to  prescription  use  on  May  11, 
1972,  or  an  active  ingredient  at  a  dosage 
level  higher  than  that  available  in  an 
OTC  drug  on  December  4, 1975,  may  be 
marketed  OTC  after  the  date  of 
publication  of  an  advance  notice  of 
rulemaking  proposed  in  the  Federal 
Register,  if  the  Panel  has  classified  the 
ingredient  in  Category  I  and  the 
Commissioner  has  not  dissented.  Such 
marketing  is  subject  to  the  risk  that  the 
Commissioner  may  not  accept  the 
Panel's  recommendations  and  may 
instead  adopt  another  position  that  may 
require  relabeling,  recall,  or  other 
regulatory  action. 

The  agency  does  not  agree  wJth  the 
comment  that  interested  persons  did  not 
have  ample  opportunity  to  express  their 
points  of  view  prior  to  the  Panel's 
recommendations  affecting  the 
prescription  status  of  cough-cold  drug 
products.  During  the  3  Vi  years  of  the 
Cough-Cold  Panel's  deliberations,  each 
Panel  meeting  was  announced  in  the 
Federal  Register  and,  at  each  session,  an 
opportunity  was  afforded  to  any 
interested  person  to  present  his  or  her 
views  relevant  to  the  Panel's  work. 
Those  portions  of  the  Panel's 
deliberations  not  open  to  the  public 
were  attended  by  a  consumer  and  an 
industry  liaison,  and  summary  minutes 
of  each  Panel  session  were  put  on  public 
display  in  the  Dockets  Management 
Branch  (address  above).  Furthermore, 
an  information  copy  of  the  Panel's 
report  was  made  available  to  the  public 
prior  to  publication  in  the  Federal 
Register. 

It  may  happen,  as  the  comment  points 
out.  that  during  the  pendency  of  the 
rulemaking  some  manufacturers  may 
choose  to  market  previously  prescription 
ingredients  OTC.  while  others  choose  to 
continue  marketing  the  same  ingredients 
with  the  prescription  legend.  As  noted, 
these  ingredients  are  marketed  OTC 
subject  to  the  risk  that  the  agency  may 
not  accept  the  Panel's  recommendation 
and  may  instead  adopt  a  different 
position  at  any  time  prior  to  the 
effective  date  of  a  final  monograph  at 
which  time  products  containing  any  of 
these  ingredients  may  be  subject  to 
relabeling,  recall,  or  other  regulatory 
action.  FDA  does  not  believe  that  this 
interim  marketing  enforcement  policy, 
which  affords  manufacturers  some 
choice  while  the  rulemaking  is  ongoing, 
has  been  unduly  disruptive  of  the 
marketplace. 

12.  One  comment  requested  that  the 
agency  permit  the  continued  sale  of 
drugs  switched  from  prescription  to 


OTC  status  as  prescription  drugs  for  a 
specified  period  of  time. 

As  discussed  in  comment  11  above, 
when  an  advisory  review  panel 
recommends  that  a  prescription 
ingredient  be  included  in  an  OTC  drug 
monograph  for  the  same  indication,  OTC 
marketing  under  the  terms  of  21  CFR 
330.13  may  occur.  However,  during  the 
pendency  of  the  rulemaking, 
manufacturers  may  choose  instead  to 
continue  prescription  marketing  of  the 
ingredient  in  light  of  the  possibility  that 
the  agency  may  ultimately  decide  that 
OTC  marketing  is  not  appropriate. 
However,  after  the  effective  date  of  the 
final  OTC  drug  monograph  (usually  12 
months  after  its  publication  in  the 
Federal  Register),  if  the  ingredient  and 
indication  are  included  in  the 
monograph,  a  drug  product  containing 
the  ingredient  as  switched  to  OTC 
status  may  not  be  marketed  as  a 
prescription  product.  The  agency 
believes  that  manufacturers  will  have 
ample  opportunity  to  prepare  for  the 
change  in  marketing  status  from 
prescription  to  OTC  marketing. 

13.  Several  comments  were  opposed 
to  the  OTC  sale  of  certain  antihistamine, 
nasal  decongestant,  and  bronchodilator 
drugs  (which  were  previously  available 
only  by  prescription)  unless  these  drugs 
are  packaged  in  child-resistant 
containers.  One  of  the  comments  stated 
that  prescription  drugs  are  subject  to  the 
requirements  of  the  safety  packaging 
law  and  ere  required  to  be  dispensed  in 
safety  packaging.  However,  once 
prescription  drugs  are  allowed  to  be 
sold  OTC,  they  are  not  required  to  be 
dispensed  in  safety  packaging.  The 
comments  stated  that  children  will  be 
exposed  to  potential  poisoning  from 
these  drugs  without  the  safety  packaging 
requirements.  The  comments  urged  that 
FDA  not  allow  these  drugs  to  be  sold 
OTC  unless  they  are  packaged  in  child- 
resistant  containers. 

FDA  agrees  that  these  and  all  OTC 
drugs  should  be  safe  for  consumer  use. 
However,  statutory  authority  to  require 
child-resistant  closures  rests  with  the 
Consumer  Product  Safety  Commission 
(CPSC)  under  the  Poison  Prevention 
Packaging  Act  of  1970.  "Hiat  act  provides 
that  haiardous  or  potentially  hazardous 
products  must  be  sold  in  safety 
packaging  that  most  children  under  5 
years  of  age  cannot  open.  FDA's 
Division  of  Epidemiology  and 
Surveillance  in  the  Center  for  Drugs  and 
Biologies  compiles  poison  control  case 
reports  and  statistics  and  forwards  them 
to  CPSC  for  review.  If  the  poison  control 
data  indicate  that  a  particular  drug  or 
class  of  drags  presents  a  poisoning 
hazard  to  children  due  to  its  packaging. 
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CPSC  may  determine  if  child-resistant 
closures  should  be  required. 
Additionally,  consumers  may  petition 
the  CPSC  to  study  hazardous  drugs  that 
could  be  toxic  to  young  children  and  to 
determine  whether  child-resistant 
closures  are  warranted. 

FDA  is  aware  that  CPSC  has  reviewed 
the  available  data  on  antihistamines  to 
determine  if  child-resistant  closures  are 
warranted  for  OTC  drug  products 
containing  these  ingredients.  CPSC 
published  a  final  rule  requiring  that  drug 
products  containing  more  than  75  mg 
diphenhydramine  hydrochloride  in  a 
single  package  and  in  a  dosage  form 
intended  for  oral  administration  have 
child-resistant  packaging.  (See  CPSC 
Requirements  for  Child-Resistant 
Packaging:  Diphenhydramine 
Hydrochloride,  published  in  the  Federal 
Register  on  February  IS.  1984;  49  FR 
5737.)  CPSC  found  that  serious  toxic 
effects  can  be  produced  with  doses  of 
diphenhydramine  hydrochloride  as  low 
as  100  mg.  In  the  Federal  Register  of 
August  15. 1984  (49  FR  32565).  CPSC 
amended  the  regulation  to  broaden  its 
scope  by  requiring  child-resistant 
packaging  for  preparations  containing 
more  than  66  mg  diphenhydramine  base 
in  any  oral  dosage  form.  Although  CPSC 
reviewed  the  toxicity  of  other 
antihistamines,  it  did  not  propose  that 
any  antihistamine  other  than 
diphenhydramine  be  required  to  be 
packaged  with  child-resistant  closures. 
Because  of  the  lack  of  significant 
toxicity  data  for  antihistamines  other 
than  diphenhydramine.  CPSC  concluded 
that  child-resistant  closures  were  not 
necessary  for  these  drugs,  regardless  of 
the  amount  of  drug  contained  in  each 
package.  At  this  time.  CPSC  is  not 
reviewing  the  other  drug  products 
mentioned  by  the  comments. 

FDA  urges  that  manufacturers 
voluntarily  place  child-resistant  closures 
on  any  OTC  drug  product  that  could  be 
toxic  to  young  children. 

C.  General  Comments  on  Miscellaneous 
OTC  Ingredients 

14.  One  comment  suggested  that  an 
upper  limit  of  menthol  as  a  flavoring 
agent  in  syrups,  lozenges,  sprays,  etc..  is 
needed  to  clearly  distinguish  between 
menthol  used  as  an  active  ingredient 
and  menthol  used  as  an  inactive 
ingredient. 

Menthol  is  generally  recognized  as 
safe  for  use  as  a  flavoring  substance  in 
foods.  (See  21  CFR  172.515  and  182.20.) 
Section  172.515  speciHes  that  such 
flavoring  substances  be  "used  in  the 
minimum  quantity  required  to  produce 
their  intended  effect  and  otherwise  in 
accordance  with  all  the  principles  of 
good  manufacturing  practice."  These 


regulations  do  not  specify  an  upper 
concentration  for  menthol  used  as  a 
flavoring  agent,  and  the  agency  is  not 
proposing  such  a  limit  for  OTC  drug 
products  at  this  time.  However,  the 
agency  invites  information  and 
comments  on:  (1)  The  minimum 
concentration  of  menthol  needed  to 
achieve  a  flavoring  effect  and  (2)  the 
minimum  concentration  of  menthol 
needed  to  achieve  a  therapeutic  effect. 
The  agency  will  consider  such 
information  in  determining  how  to 
distinguish  between  menthol  as  an 
active  ingredient  and  menthol  as  an 
inactive  ingredient  and  whether  to 
establish  minimum  levels.  In  any  case,  if 
menthol  is  present  at  a  therapeutic  level 
in  a  product,  the  agency  would  consider 
it  to  be  an  active  ingredient  in  that 
product. 

15.  One  comment  requested  that 
topical  analgesics  be  included  in  item  8 
of  the  Panel's  table  at  41  FR  38320, 
which  listed  symptoms  and  the 
corresponding  pharmacologic  groups  of 
drugs  for  the  treatment  of  these 
symptoms.  The  comment  suggested  that 
item  8.  "Generalized  aching,"  be 
expanded  to  include  the  Category  I 
labeling  indications  for  topical 
analgesics,  counterirritants,  and 
rubefacients  recommended  by  the 
Advisory  Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic,  Otic,  Bum, 
and  Sunburn  Prevention  and  Treatment 
Drug  Products  (the  Topical  Analgesic 
Panel). 

The  agency  discussed  this  use  of 
topical  analgesics  in  the  notice  of 
proposed  rulemaking  for  OTC  external 
analgesic  drug  products  published  in  the 
Federal  Register  of  February  8, 1983 
(comment  18  at  48  FR  5859). 

18.  One  comment  expressed  concern 
about  the  synergistic  effect  that  occurs 
when  alcohol  is  combined  with 
ingredients  of  cough-cold  products,  such 
as  antihistamines,  and  that  the  Panel's 
report  ignored  the  use  of  alcohol  in 
marketed  cough-cold  products  that 
contain  antihistamines. 

The  synergism  between  alcohol  and 
antihistamine  that  heightens  the 
drowsiness  side  effect  of  most 
antihistamines  has  been  reported  in  the 
literature  (Refs.  1  and  2).  However, 
because  alcohol  is  an  excellent  solvent 
and  stabilizer  and  may  provide 
palatability  to  distasteful  ingredients,  it 
is  used  in  OTC  antihistamine-containing 
cough-cold  products  aS  a 
pharmaceutical  necessity  (Ref.  3).  The 
agency  fmds  that  the  concentrations  of 
alcohol  commonly  used  in 
antihistamine-containing  cough-cold 
products  are  sufficiently  low  that  the 
quantity  of  alcohol  consumed  with  a 
single  dose  of  antihistamine  does  not 


constitute  a  hazard  (Ref.  4).  The  agency 
finds  that  the  benefits  of  using  alcohol  in 
this  manner  outweigh  the  minimal  risk 
presented. 

The  Panel  recognized  the  synergistic 
effects  of  the  interaction  between 
alcohol  and  antihistamines  and  in  its 
recommended  warning  in  §  341.72(b)(4) 
cautioned  adult  consumers  not  to  drink 
alcoholic  beverages  while  taking 
antihistamines.  The  agency  also 
recognizes  that  alcohol  potentiates 
central  nervous  system  depressants  and 
interacts  with  certain  drugs.  The  agency 
shares  the  Panel's  concern  regarding 
additional  central  nervous  system 
effects,  such  as  drowsiness,  that  can 
occur  if  alcoholic  beverages  are  used 
simultaneously  with  antihistamine  drug 
products  (Ref.  5).  However,  drowsiness 
itself  is  not  a  sufficient  reason  to 
prohibit  the  OTC  use  of  such  products 
when  the  labeling  provides  appropriate 
warnings  and  essential  information.  In 
the  tentative  final  monograph  for  OTC 
antihistamine  drug  products  (50  FR 
2209).  the  agency  proposed  a  stronger 
warning  than  the  one  recommended  by 
the  Panel — "May  cause  marked 
drowsiness;  alcohol  may  increase  the 
drowsiness  effect.  Avoid  alcoholic 
beverages  while  taking  this 
product  •  •  *."  (See  §  341.72(c)(4)  at  50 
FR  2216.) 

The  Panel  also  recommended  in 
§  341.50(c)  that  products  containing 
concentrations  of  alcohol  greater  than  10 
percent  (weight/weight)  not  be  given  to 
children  under  6  years  of  age  except 
under  the  supervision  of  a  doctor. 
Alcohol  depresses  the  central  nervous 
system  over  a  wide  range  of  doses. 
Threshold  effects  are  observed  at  blood 
levels  of  20  to  50  milligrams  (mg)  per  100 
milliliters  (mL).  and  a  detectable 
impairment  of  vision  occurs  at  a  blood 
level  of  about  15  mg  per  100  mL  (Ref.  6). 
In  its  report  of  March  1982.  the 
American  Academy  of  Pediatrics  (AAP) 
recommended  limiting  the  amount  of 
alcohol  in  a  container  of  an  OTC  drug 
product  labeled  for  use  in  children  to  an 
amount  that,  if  entirely  consumed 
accidentally  by  a  2-year-old  child  as  a 
single  dose  or  accumulated  over  a 
period  of  time,  would  not  produce  a 
blood  ethanol  concentration  level  in 
excess  of  25  mg  per  100  mL  of  blood 
(Ref.  4).  The  AAP  also  recommended 
that  drug  products  be  required  to  have 
safety  closures  if  they  contain  alcohol  in. 
concentrations  greater  than  5  percent 
(volume/volume). 

The  AAP's  report  was  published  in 
March  1984  (Ref.  7).  In  the  published 
report,  the  AAP  reiterated  the  concerns 
expressed  in  its  1982  report  and  stated 
that  it  is  desirable  that  no  ethanol  be 
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included  in  medicinal  products  intended 
for  use  in  children.  However,  if  ethanol 
is  required  to  solubilize  the  active 
ingredients  the  following 
recommendations  should  be  met:  (1) 
OTC  liquid  preparations  should  be 
limited  to  a  maximum  of  5  percent 
(volume/volume)  ethanol.  (2)  physician 
supervision  is  suggested  for  children 
less  than  6  years  using  OTC 
preparations  containing  alcohol.  [3]  the 
amount  of  ethanol  contained  in  any 
medicinal  preparation  should  not  be 
able  to  produce  a  blood  concentration 
greater  than  25  mg  per  100  mL  after  a 
single  recommended  dose.  (4) 
appropriate  intervals  between  doses 
should  be  prescribed  to  prevent  the 
accumulation  of  blood  alcohol.  (5)  the 
packaged  volume  of  ethanol-containing 
products  should  be  kept  to  a  reasonable 
minimum  to  prevent  potential  lethal 
ingestions,  and  (6)  safety  closures 
should  be  recommended  for  medications 
with  greater  than  a  5  percent  ethanol 
content  (Ref.  7). 

FDA's  position  regarding  safety 
closures  has  been  discussed  in  comment 
13  above.  The  agency  is  considering  the 
adoption  of  the  recommendations  made 
by  the  AAP  regarding  limitations  in  the 
alcohol  content  of  drug  products  labeled 
for  use  by  children  and  invites  specific 
comment  on  these  recommendations. 
Pending  a  final  decision,  the  Panel's 
recommendation  to  limit  the  alcohol 
content  to  less  than  10  percent  in  cough- 
cold  drug  products  labeled  for  use  in 
children  under  6  years  of  age  is  not 
being  included  in  this  tentative  final 
monograph.  The  agency  urges 
manufacturers  to  use  the  least  possible 
amount  of  alcohol  to  achieve  solubility, 
stability,  and  palatability  for  all  cough- 
cold  drug  products. 
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17.  One  comment  objected  to  the 
Panel's  Category  III  classification  of 
ascorbic  acid  (vitamin  C),  considering 
that  the  Panel  recommended  the  switch 
of  more  potent  drugs  from  prescription 
to  OTC  marketing  status.  Another 
comment  objected  to  reports  that  state 
there  is  no  scientific  justification  for  the 
claim  that  vitamin  C  is  beneficial  in 
preventing  the  common  cold.  This 
comment  personally  attested  to  the 
benefits  of  vitamin  C  in  preventing  the 
common  cold  or  alleviating  its 
uncomfortable  effects,  particularly 
runny  nose.  The  comment  added  that 
this  vitamin  is  also  beneficial  if  taken  in 
the  "very  beginning"  stages  of  a  sore 
throat. 

The  Panel  placed  vitamin  C  in 
Category  111  after  reviewing  a  number  of 
studies  and  concluding  that  "the 
published  data  support  a  beneficial 
effect  of  ascorbic  acid  on  the  severity 
and  perhaps  frequency  of  the  'common 
cold'  when  given  in  dosages  exceeding 
the  daily  requirement."  but  that  "it  is  not 
yet  clear  that  this  effect  is  clinically 
significant."  The  Panel  also  stated  that 
"the  magnitude  of  the  dosages  needed 
and  the  optimum  schedule  for 
prophylaxis  and  therapy  remain  to  be 
determined"  (41  FR  38417). 

The  Advisory  Review  Panel  on  OTC 
Vitamin,  Mineral,  and  Hematinic  Drug 
Products  also  reviewed  vitamin  C  and 
stated  that  the  OTC  drug  use  of  vitamin 
C  for  its  protective  or  therapeutic  effect 
on  the  course  of  the  common  cold  is 
presently  not  supported  by  adequate 
controlled  clinical  studies.  Although 
claims  have  been  made  for  the 
beneficial  effects  of  500  to  1,000  mg  or 
more  of  vitamin  C  daily  for  the 
treatment  and/or  prevention  of  the 
common  cold,  double-blind  studies  have 
not  adequately  demonstrated  this  effect 
and  are  required  to  evaluate  fully  the 
validity  of  the  claim  (44  FR  16142). 

The  Cough-Cold  Panels 
recommendations  to  switch  several 
drugs  from  prescription  to  OTC  status 
were  based  on  the  available  safety  and 
effectiveness  data,  and  dosage 
information.  Similar  data  and 
information  were  not  available 
regarding  the  use  of  vitamin  C  to 
prevent  and/or  treat  the  common  cold. 

In  order  for  vitamin  C  to  be  classified 
as  Category  I  for  prevention  and/or 
treatment  of  the  common  cold,  there 
must  be  data  demoiislrating  the         ;v. 
ingredient  to  be  safe  and  effective  for 
these  uses.  Such  data  for  vitamin  C  have 
not  yet  been  submitted,  nor  did  the 
comment  provide  such  data.       -     .;  .  :. 


Accordingly,  vitamin  C  remains  in 
Category  III  in  this  tentative  final 
monograph. 

D.  General  Comments  on  Dosages  for 
OTC  Cold.  Cough.  Allergy. 
Bronchodilator.  and  Antiasthmatic 
Drugs 

18.  One  comment  stated  that  the 
Panel's  recommended  dosage 
statements  are  inconsistent  with  regard 
to  equivalent  dosages  for  different  salts 
of  a  drug.  The  comment  explained  that 
the  dosage  for  phenylpropanolamine 
preparations  in  §  341.20(e)  of  the  Panel's 
recommended  monograph  is  based  on 
the  phenylpropanolamine  hydrochloride 
equivalent;  however,  the  Panel  did  not 
differentiate  the  active  moiety  content  of 
the  salts  of  other  drugs  such  as  codeine, 
dextromethorphan,  and  ephedrine.  The 
comment  recommended  that  the  agency 
adopt  the  format  used  for 
phenylpropanolamine,  selecting  a 
particular  salt  as  the  representative 
form  of  that  drug  and  identifying  the 
dosage  for  that  salt  with  a  statement 
similar  to  that  used  for 
phenylpropanolamine.  The  comment 
suggested  that  the  sulfates  be  used  as 
the  representative  forms  for  codeine  and 
ephedrine.  and  that  the  hydrobromide 
salt  be  the  representative  form  for 
dextromethorphan. 

The  Panel  recommended  that  the 
dosage  for  phenylpropanolamine 
preparations  be  "based  on  the 
phenylpropanolamine  hydrochloride 
equivalent "  because  data  were 
submitted  to  the  Panel  to  support  this 
dosage  (Refs.  1  and  2).  In  its  report. 
when  dosages  for  drugs  were  not  based 
on  representative  forms,  the  Panel 
determined  that  the  tame  doses  for 
various  salts  of  these  drugs  were 
generally  equivalent  based  on  historical 
usage  and  the  Panel's  experience  with 
the  various  drugs.  Moreover,  this 
approach  using  the  same  dose  for 
codeine  sulfate  and  phosphate,  and 
ephedrine  hydrochloride  and  sulfate  is 
consistent  with  standards  established  in 
USP  XXI  (Ref.  3).  At  this  time,  the 
agency  is  not  aware  of  any  data 
showing  that  the  dosages  recommended 
by  the  Panel  for  codeine  and  ephedrine 
and  their  salts  should  be  stated 
differently,  and  the  comment  did  not 
submit  any  data  demonstrating  the  need 
for  establishing  particular  salts  of  these 
drugs  as  rep>resentative  drug  forms.  With 
regard  to  dextromethorphan  and 
dextromethorphan  hydrobromide,  the 
agency  has  determined  that  the  dosage 
should  be  equivalent  to 
dextromethorphan  hydrobromide:  (See 
the  final  monograph  for  OTC  antitussive 
drug  products  published  in  the  Fedecal- 
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Register  of  August  12. 1987;  52  FR  30042.) 
The  agency  will  consider  identifying 
representative  forms  of  drugs  on  a  case- 
by-case  basis  if  data  are  submitted 
showing  that  a  change  is  necessary. 
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E.  General  Comments  on  Labeling  and 
Advertising  for  OTC  Cold.  Cough. 
Allergy.  Bronchodilator.  and 
Antiasthmatic  Drugs 

19.  One  comment  slated  that  OTC 
drugs  should  be  pfoven  safe  and 
effective,  and  have  true,  clear, 
understandable,  and  more  detailed 
labeling. 

The  agency  agrees  with  the  comment. 
Upon  completion  of  the  OTC  drug 
review,  OTC  drug  monograph  standards 
of  safety,  effectiveness,  and  labeling  will 
be  developed  for  all  OTC  active 
ingredients,  assuring  safe  and  effective 
OTC  drug  products.  Moreover,  the 
agency  has  given  serious  consideration 
to  the  importance  of  accurate  labeling 
and  the  consumer's  comprehension  of 
the  intended  message  in  the  labeling. 
The  expertise  of  the  various  panels  was 
directed  toward  assuring  informative, 
medically  accurate  OTC  labeling.  The 
agency,  on  its  oWn  initiative  and  in 
response  to  public  comments,  is 
modifying  labeling  proposed  by  the 
panels,  where  necessary,  to  make  it 
clearer  and  more  understandable  to 
consumers. 

20.  Five  comments  objected  to  the 
Panel's  recommendation  that  all  inactive 
ingredients  be  listed  in  the  labeling  of 
OTC  cough-cold  drug  products.  The 
comments  argued  that  a  list  of  inactive 
ingredients  in  the  labeling  would  be 
meaningless,  confusing,  and  misleading 
to  most  consumers.  The  comments  noted 
that  the  Federal  Food,  Drug,  and 
Cosmetic  Act  does  not  require  that  the 
inactive  ingredients  of  drug  products  be 
included  on  a  label  and  argued  that 
listing  "these  ingredients  would  crowd 
out  information  that  is  more  meaningful 
to  consumers.  Two  comments  agreed 
with  the  Panel's  recommendation. 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  specifies  the  requirements  for 
ingredient  labeling  of  OTC  drug 
products.  Section  5G2(e)  of  the  act  (21 
U.S.C.  352(e))  requires  that  all  active 
ingredients  and  certain  other 
ingredients,  whether  included  as  active 
or  inactive,  be  disclosed  in  the  labeling. 
The  act  also  limits  the  requirement  for 
stating  quantity  of  ingredients  in  OTC 
drug  products  to  those  specifically 


mentioned  in  section  502(e).  Although 
the  act  does  not  require  the  disclosure  of 
all  inactive  ingredients  in  the  labeling  of 
OTC  drug  products,  the  agency  agrees 
with  the  Panel  that  listing  of  inactive 
ingredients  in  OTC  drug  product 
labeling  would  be  useful  information  for 
some  consumers.  Consumers  with 
known  allergies  or  intolerances  to 
certain  ingredients  would  then  be  able 
to  identify  substances  that  they  may 
wish  to  avoid. 

The  Proprietary  Association,  the  trade 
association  that  represents 
approximately  85  OTC  drug 
manufacturers  who  reportedly  market 
between  90  and  95  percent  of  the  volume 
of  all  OTC  drug  products  sold  in  the 
United  States,  has  established 
guidelines  (Ref.  1)  for  its  member 
companies  to  list  voluntarily  inactive 
ingredients  in  the  labeling  of  OTC  drug 
products.  Under  another  voluntary 
program  begun  in  1974,  the  member 
companies  of  The  Proprietary 
Association  have  been  including  the 
quantities  of  active  ingredients  on  OTC 
drug  labels.  The  agency  is  not  at  this 
time  proposing  to  require  the  listing  of 
inactive  ingredients  in  OTC  drug 
product  labeling.  However,  the  agency 
commends  these  voluntary  efforts  and 
urges  all  other  OTC  drug  manufacturers 
to  similarly  label  their  products. 

Raference 

(1)  "Guidelines  For  Disclosure  of  Inactive 
Ingredients  in  OTC  Medicines."  The 
Proprietary  Association.  WHstiinglon,  DC, 
luly  12. 1984,  in  OTC  Volume  04GTFM. 

21.  One  comment  agreed  with  the 
Commissioner's  statement  in  the 
preamble  to  the  advance  notice  of 
proposed  rulemaking  that  manufacturers 
should  include  information  concerning 
changes  in  dosages  and  reformulation  in 
the  labeling  of  drug  products  (41  FR 
38313),  but  objected  to  placing  this 
information  on  the  principal  display 
panel  of  the  label.  The  comment  also 
requested  a  time  limit  on  how  long  a 
manufacturer  would  be  required  to 
continue  providing  such  information  in 
the  labeling,  stating  that  1  year  after 
reformulation  of  the  product  would  be 
an  appropriate  limit. 

Currently,  there  are  no  regulations 
requiring  the  inclusion  of  information 
concerning  changes  in  dosages  and 
reformulation  in  the  labeling  of  OTC 
drug  products,  and  the  agency  is  not 
proposing  any  at  this  time.  However, 
The  Proprietary  Association  has 
instituted  a  program  in  which 
manufacturers  of  OTC  drug  products  are 
encouraged  to  inform  consumers 
voluntarily  in  the  labeling  of  changes  in 
dosages  and  formulations.  (See 
comment  8  above.)  The  agency 


commends  the  program  and  encourages 
its  continuation. 

22.  Several  comments  were  opposed 
to  the  number  and  type  of  warnings 
proposed  by  the  Panel  for  OTC  cough- 
cold  products.  One  comment  stated  that 
terms  such  as  "monoamine  oxidase 
inhibitor,"  "enlargement  of  the  prostate 
gland."  "glaucoma."  "antihypertensive," 
and  "antidepressant"  are  meaningless  to 
all  but  a  limited  number  of  consumers. 
The  comment  further  staled  that  it  is 
redundant  to  use  such  terms  in  addition 
to  "except  under  the  advice  and 
supervision  of  a  physician"  when  the 
consumer  has  already  been  diagnosed 
by  a  physician  as  having  these 
conditions.  Several  comments  staled 
that  warnings  which  contain  specific 
contraindications  should  be  based  on 
sound  epidemiological  data,  and  that  the 
addition  of  extensive  warnings  tends  to 
reduce  the  impact  of  the  important 
labeling  statements.  The  comments 
recommended  that  FDA  accept  only 
those  warnings  which  are  necessary  and 
important,  and  which  are  applicable  to  a 
significant  portion  of  the  target 
population. 

The  agency  agrees  that  too  many 
warning  statements  reduce  the  impact  of 
important  statements.  The  agency  also 
believes  that  the  warnings  it  has 
proposed  provide  important  information 
to  consumers.  As  each  segment  of  the 
monograph  for  cough-cold  drug  products 
was  proposed,  many  of  the  Panel's 
recommended  warnings  were  revised, 
simplified,  combined,  or  eliminated.  For 
example,  the  phrase  "except  under  the 
advice  and  supervision  of  a  physician" 
has  been  shortened  to  "unless  directed 
by  a  doctor. "  Some  information 
recommended  by  the  Panel  in 
"Warnings." SKic\\  as  age  restrictions,  is 
now  included  in  the  "Directions" 
section.  Contraindications  for  specific 
populations,  e.g.,  people  with 
hypertension  or  glaucoma,  have  l>een 
included  only  when  there  is  evidence  to 
support  these  contraindications. 

With  regard  to  the  terms  in  the  Panel's 
warnings  which  the  comment  briieved 
would  be  meaningless  to  consimM.TS.  the 
agency  stated  in  the  tentative  final 
monograph  for  OTC  nasal  decongestant 
drug  products  that  terms  such  as 
"monoamine  oxidase  inhibitor. " 
"antihypertensive."  and 
"antidepressant"  may  be  confusing  to 
consumers  and  deleted  "monoamine 
oxidase  inhibitor,"  substituted  "high 
blood  pressure"  for  "antihypertensive." 
and  substituted  "depression"  for 
"antidepressant"  (50  FR  2231).  Similar 
changes  will  be  made  in  other 
monographs  as  appropriate.  Because 
antihypertensive  and  antidepressant 


druj»s  an*  widely  pn^scribed,  persons 
liikins  lh(,'sr  modications  should  be 
uliTted  to  drug  inteructions  thdl  can 
occur  if  they  nre  taken  simultaneously 
with  some  OTC  drugs.  Likewise, 
althouj.'h  consumers  may  have  been 
diajinoscd  by  a  physician  as  having 
enlargement  of  the  prostate  gland  or 
glaucoma,  they  may  not  be  aware  that  a 
particular  OTC  drug  product  contains 
ingredients  that  they  should  not  use. 

The  agency  believes  thai,  with  the 
above  changes,  the  proposed  warning 
statements  for  OTC  cough-cold  products 
will  provide  important,  understandable 
information  to  the  consumer  in  a  concise 
manner. 

2n.  Two  comments  contended  that 
FDA  does  not  have  the  authority  to 
legislate  the  exact  wording  of  OK" 
labeling  claims.  The  comments  slated 
that  limiting  tht;  indications  to  the  exact 
terminology  of  the  monograph  is  overly 
restrictive  because  the  Panel  itself  had 
used  alternate  terminology  throughout 
the  report  in  discussing  the  indications 
for  these  products.  One  (U)mment 
re()uested  that  more  flexibility  in 
labeling  be  permitted  by  adding  to  the 
approved  indications  a  statement  as 

follows: or  similar  indications 

statements  which  are  in  keeping  with 
Ihe  Panels  report." 

In  the  Federal  Register  of  May  1, 1986 
(51  KR  16258),  the  agency  published  a 
final  rule  ch.inging  its  labeling  policy  for 
stating  the  indications  for  use  of  OTC 
drug  products.  Under  21  CFR  33().l(c)(2), 
the  label  and  labeling  of  O  TC  drug 
products  are  required  to  contain  in  a 
prominent  and  conspicuous  locatit)n, 
either:  (1)  The  specific  wording  on 
indications  for  use  established  under  an 
O  TC  drug  monograph,  which  may 
appear  within  a  boxed  area  designated 
"APPROVED  USES":  (2)  other  wording 
describing  such  indications  for  use  that 
meets  the  statutory  prohibitions  against 
false  or  misleading  labeling,  which  shall 
neither  appear  within  a  boxed  area  nor 
be  designated  "APPROVED  USES":  or 
P)  the  approved  monograph  language  on 
indications,  which  may  appear  within  a 
boxed  area  designated  "APPROVED 
USES."  plus  alternative  language 
describing  Indications  for  use  that  is  not 
false  or  misleading,  which  shall  appear 
elsewhere  in  the  labeling.  All  other  OTC 
drug  labeling  required  by  a  monograph 
or  other  regulation  (e.g.,  statement  of 
identity,  warnings,  and  directions)  must 
appear  in  the  specific  wording 
established  under  the  OTC  drug      .  : ,   . 
monograph  or  other  regulation  where 
exact  language  has  been  established 
and  identified  by  quotation  marks  in  an 
applicable  monograph  or  other 
regulation,  e.g..  21  CFR  201.63  or  330.1(g). 


In  this  tentative  final  monograph, 
supplemental  language  relating  to 
indications  has  been  proposed  and 
captioned  as  Other  Allowable 
Stutomonts.  Under  FDA's  revised 
labeling  policy  (51  FR  16258),  such 
statements  are  included  at  Ihe  tentative 
final  stage  as  examples  of  other  truthful 
and  nonmisleading  language  that  would 
be  allowed  elsewhere  in  the  labeling.  In 
accordance  with  the  revised  labeling 
policy,  such  statements  would  not  be 
included  in  a  final  monograph.  However, 
the  agency  has  decided  that,  because 
these  additional  terms  have  been 
reviewed  by  FDA,  they  should  be 
incorporated,  wherever  possible,  in  final 
OTC  drug  monographs  under  the 
heading  "Indications"  as  pai  t  of  the 
indications  developed  under  the 
monograph. 

24.  Two  comments  objected  to  limiting 
the  terminology  in  the  indication 
statements  to  "temporarily  relieves"  or 
"temporary  relief  of  wheii  the  actual 
duration  of  action  is  known  in  hours. 
These  comments  requested  that  a 
statement  of  a  definite  duration  of 
action  (e.g.,  "12  hours  of  relief)  replace 
a  term  such  as  "temporary  relief  in  Ihe 
labeling  of  drug  products  with  a  known 
duration  of  action. 

Information  on  duration  of  action  is 
provided  by  the  dosage  intervals  given 
in  the  directi(ms  for  use  in  the  cough- 
cold  monograph,  e.g.,  2  or  3  drops  or 
sprays  every  12  hours.  The  agency 
believes  that  it  is  unnecessary  to  repeat 
this  information  in  the  indications.  A 
manufacturer  may  use  a  term  such  as 
"12  hours  of  relief  elsewhere  in  the 
labeling  if  the  term  is  true  and  not 
misleading,  but  such  terms  are  not  being 
proposed  in  the  tentative  final 
monograph. 

25.  One  comment,  noting  that  the 
Panel  restricted  product  identification  to 
the  terms  defined  in  §  341.3  of  its 
recommended  monograph,  requested 
that  definitions  of  the  terms  "cold 
(common  cold)  product"  and  "sinus 
congestion  product"  be  included  in  the 
monograph,  so  that  these  terms  could  be 
used  to  identify  products.  Other 
comments  objected  to  the  Panel's 
recommendation  that  product  names  or 
labeling  claims  that  contain  the  words 
"cough"  or  "cold,"  such  as  "cough 
syrup,"  "common  cold,"  "cold  tablets." 
"cold  capsules."  "cold  formula,"  and 
"cold  medicine."  not  be  allowed  in  OTC 
drug  product  labeling.  These  comments 
contended  that  such  terms  are  truthful  in 
the  context  of  the  total  label  and  are 
meaningful  to  consuniers.  Several 
comments  added  that  the  Panel's 
recommendations  conflict  with  existing 
trademark  laws  and  arbitrarily  prohibit 


the  use  of  lawfully  registered 
trademarks. 

Although  the  Panel  restricted  product 
identincations  to  those  terms  defined  in 
i  341,3  of  its  recommended  monograph. 
Ihe  agency  is  including  in  each 
monograph  a  "statement  of  identity" 
paragraph  that  sets  forth  acceptable 
terms  for  product  identification.  As 
stated  in  §  201.61  (21  CFR  201.61),  the 
statement  of  identity  of  an  OTC  drug  is 
limited  to  the  established  name  of  the 
drug,  if  any,  followed  by  an  accurate 
statenient  of  the  general 
pharmacological  calegory(ies)  of  the 
drug  or  the  principal  intended  action(s) 
of  the  drug.  The  established  name  of  a 
drug,  as  defined  in  section  502(e)(3)  of 
the  a<.t  (21  U.S.C.  352(e)(3))  is:  (1)  The 
official  name  designated  pursuant  to 
section  508  of  the  act,  (2)  the  official 
name  recognized  in  an  official 
compendium,  if  the  drug  has  no 
designated  official  name,  or  (3)  the 
common  or  usual  name  of  the  drug  if 
neither  (1)  nor  (2)  apply.  Terms 
employed  to  describe  the  general 
pharmacological  categorylies)  or 
principal  intended  action(s)  of  Ihe  drugs 
covered  by  this  monograph  are 
"antihistamine,"  "antitussive," 
"bronchodilator,"  "expectorant,"  and 
"nasal  decongestant."  An  example  of  a 
statement  of  identity  for  an 
antihistamine  drug  product  containing 
chlorpheniramine  maleate  to  relieve  hay 
fever  would  be  "chlorpheniramine 
maleate"  followed  by  the  term 
"antihistamine."  i.e.,  the  established 
name  of  the  drug  and  its 
pharmacological  category.  Wherever 
possible,  the  agency  prefers  to  use  the 
general  pharmacologic  category  as  the 
statement  of  identity  because 
information  on  the  principal  intended 
action  is  provided  in  the  indications. 
However,  in  instances  where  the 
pharmacologic  category  is  not 
appropriate  as  the  statement  of  identity, 
the  principal  intended  action  is  used. 
For  example,  the  statement  of  identity 
for  an  antihistamine  used  as  a  nighttime 
sleep-aid  is  "nighttime  sleep-aid. " 

The  agency  believes  that,  while 
naming  the  symptom  or  condition  for 
which  Ihe  product  is  used,  terms  such  as 
"cold  tablets."  "cold  capsules,"  "cold 
formula,"  "cold  medicine,"  "cold 
(common  cold)  product,"  ""cough  syrup." 
or  "sinus  congestion  product"  convey  a 
general  use  hut  do  not  convey  the  drug's 
principal  intended  action  as  well  as  the 
terms  "antihistamine,"  "nasal 
decongestant,"  etc.  The  agency  does  not 
oppose  the  inclusion  of  such  terms  in  the 
names  of  products;  however,  these  terms 
are  not  required  and  are  not  being 
included  in  the  labeling  in  the 
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monograph^  Product  names,  which  may 
include  terms  such  as  "coJd  formula," 
are  cpnsidered  to  be  outside  the  scope 
of  the  ore  drug  review,  but  are  subtect 
to  the  prohibitions  in  section  50Z  of  the 
act  relating  to  labeling  that  is  false  or 
misleading.  Such  terms,  whether  used  in 
product  names  or  in  other  parts  of  the 
labeling  that  are  not  covered  by  the 
monograph,  will  be  evaluated  by  the 
agency  in  conjunction  with  normal 
enforcement  activities  relating  to  that 
section  of  the  act. 

In  reviewing  the  terms  defmed  by  the 
Panel  in  recommended  §  341.3,  the 
agency  concludes  that  "antihistamine" 
in  paragraph  (e)  conveys  the 
pharmacological  category,  but  "allergy 
product"  in  paragraph  (b)  or  "hay  fever 
product"  in  paragraph  (k).  do  not  convey 
the  pharmacological  category  or 
principal  intended  action  of  the  product. 
Thus,  the  term  "antihistamine"  has  been 
proposed  as  the  statement  of  identity  in 
the  tentative  final  monograph  for  OTC 
antihistamine  drug  products  (50  PR 
2216).  but  "allergy  product"  and  "hay 
fever  product"  have  no4  been  included. 
However,  these  terms  are  similar  to  the 
tenns  "cold  tablets."  "coW  formula." 
"sinus  congestion  product,"  eta  in  that 
they  name  the  condition  or  symptom  for 
which  the  product  is  used,  and  may  be 
used  in  the  names  of  products  as 
discussed  in  the  preceding  paragraph. 

25.  One  comment  objected  to  the 
Panel's  recommendation  against  the  use 
of  the  words  "works  internally"  and 
stated  that  these  words  dearly  and 
directly  td)  the  consumer  the  difference 
between  products  which  have  different 
routes  of  adDiinistration.  s«cfa  as 
products  for  external  application  or  for 
intranasal  use.  as  opposed  to  products 
for  systemic  absorption  by  an  oral  or 
rectal  route. 

The  agency  believes  that  the  term 
"works  internally"  provides  little  useful 
information  to  the  consumer  and.  in  fact 
can  be  misleading.  When  self- 
administering  a  medication,  it  is 
important  for  the  consamer  to  know 
how  to  use  the  drag,  the  nature  of  any 
side  effects  that  can  occur,  and  any 
contraindications  for  its  use.  This 
information  is  contained  in  the  label 
directions  and  warnings  on  the  product. 
Further,  the  Label  warnings  will  inform 
the  consumer  of  any  systemic  or  internal 
effects  which  might  occur  from  using  the 
drug. 

The  term  "works  internally"  does  not 
provide  specific  information  that 
facilitates  safe  aod  effective  use  of  an 
OTC  drug  product  or  prevents  misuse 
and  might  well  serve  to  confuse 
consumers.  Many  topically  applied 
products  have  systemic  effects.  The. 
agericy  believes. that  it  would  be     : 


confusing  to  consumers  to  have  label 
directions  that  state  that  the  product  is 
to  be  used  topically,  while  elsewhere  on 
the  label  it  states  that  the  product 
"works  internally."  Therefore,  the 
agency  agrees  with  the  Panel  that  the 
term  "works  internally"  should  be 
classified  in  Category  11. 

27.  One  comment  requested  that 
advertising  claims  for  the  effectiveness 
of  OTC  drug  products  containing 
ingredients  that  are  placed  in  Category 
111  for  lack  of  data  to  show  effectiveness 
not  be  allowed  during  the  testing  period 
of  these  ingredients.  The  comment 
recognized  that  this  request  may  come 
under  the  jurisdiction  of  the  Federal 
Trade  Commission  (FTC). 

As  discussed  below,  the  FTC  has  the 
primary  responsibility  for  regulating 
OTC  drug  advertising.  FDA  has 
forwarded  copies  of  the  comments 
concerning  cough-cold  advertising  to  the 
FTC  for  its  consideration.  Manufacturers 
are  responsible  for  adhering  to 
applicable  statutory  and  regulatory 
standards  with  respect  to  advertising 
claims  regardless  of  whether  there  is 
ongoing  testing.  FDA  notes  that,  since 
the  comment  was  submitted,  the 
regulations  concerning  OTC  drug  review 
procedures  have  been  revised  to  delete 
the  provision  that  had  allowed 
continued  marketing  of  an  OTC  drug 
product  with  a  condition  classified  in 
Category  III  after  publication  of  a  final 
monograph  pending  further  testing  (see 
46  FR  47730:  September  29, 1981).  (See 
comment  28  below.) 

28.  Several  comments  asserted  that 
the  Panel  went  beyond  its  charter  by 
making  statements  concerning  the 
advertising  of  the  products  under  its 
review.  The  comments  stated  that  FDA 
did  not  grant  such  authority  in  the 
procedures  established  for  OTC  panels. 
The  comments  further  argued  that  the 
Panel's  statements  on  OTC  drug 
advertising  were  not  only  inappropriate 
for  inclusion  in  the  report,  but  were  also 
based  on  inadequate  information 
because,  according  to  FDA  procedures, 
data  and  information  ptertaining  to 
advertising  were  not  submitted  to  the 
Panel. 

The  OTC  drug  review  procedures  do 
not  preclude  a  panel  from  expressing  its 
concern  about  OTC  drug  advertising. 
The  Panel's  statements  and 
recommendations  on  OTC  drug 
advertising  (41  FR  38334)  were  partly 
based  on  a  presentation  made  to  the 
Panel  by  a  representative  of  the  Council 
on  Children.  Media  and  Merchandising 
in  April  1975.  The  presentation  included 
a  film  and  documentation  on  the  use  of 
the  package  and  labeling  of  OTC  drugs 
in  advertising  and  the  possible  effect  of 
advertising  an  children  (Ref.  1).  FTC  has 


the  primary  responsibility  for  regulating 
OTC  drug  advertising,  and  FDA  has 
forwarded  copies  of  the  comments 
concerning  cough-cold  advertising  to  the 
FTC  for  its  consideration  (Ref.  2).  FDA 
does,  however,  have  the  authority  to 
regulate  OTC  drug  advertising  that 
constitutes  labeling  under  the  Federal 
Food.  [>rug.  and  Cosmetic  Act.  See.  e.g.. 
United  States  v.  Article  of 
Drug  '   '  '  B-Complex  Cholinos 
Capsules.  362  F.2d  923  (3d  Cir.  1966); 
V.K  Irons.  Inc.  v.  United  States.  244  F.2d 
34  (10th  Cir),  cert,  denied.  354  U.S.  923 
(1957).  In  addition,  for  an  OTC  drug  to 
be  generally  recognized  as  safe  and 
effective  and  not  misbranded,  the 
advertising  for  the  drug  must  satisfy  the 
FDA  regulations  at  §  330.1(d)  (21  CFR 
330.1(d)),  which  state  that  the 
advertising  may  prescribe,  recommend, 
or  suggest  the  drug's  use  only  under  the 
conditions  stated  in  the  labeling.  If 
advertising  for  an  OTC  cough-cold  drug 
product  offers  the  product  for  conditions 
not  included  in  the  final  monograph 
labeling,  the  drug  product  may  be 
subject  to  regulatory  action  by  FDA. 
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F.  General  Comments  on  Testing 
Guidelines 

29.  Several  comments  expressed 
concerns  about  the  testing  guidelines 
recommended  by  the  Panel  for  Category 
III  OTC  single  drug  ingredients  and 
combinations.  The  comments  urged  the 
Commissioner  not  to  shorten  the  period 
of  time  within  which  studies  must  be 
completed  as  recommended  by  the 
Panel  (41  FR  38312)  but  instead  to 
expand  the  period  of  time  where  good 
cause  can  be  shown.  Other  comments 
stated  that  the  clinical  testing  time 
allotted  for  drugs  in  Category  111  is 
"excellent"  or  entirely  appropriate 
because  of  a  lack  of  specific  proven 
methods  for  some  of  the  studies  being 
recommended.  Some  comments 
expressed  concern  about  the 
competition  for  a  limited  number  of 
investigational  facilities  and  trained 
research  personnel  which  could  result 
from  testing  of  each  type  of  Category  ill 
ingredient  and  combination. 

The  agency  has  not  addressed  specific 
testing  procedures  in  this  document.  In 
revising  the  OTC  drug  review 
procedures  reteting  to  Category  HI, 


published  in  the  Federal  Register  of 

September  29.  1981  (46  FR  47730).  the 
agency  advised  that  tentative  final  and 
final  monographs  will  not  include 
recommended  testing  guidelines  for 
conditions  that  industry  wishes  to 
upgrade  to  monograph  status.  Instead, 
the  agency  will  meet  with  industry 
representatives  at  their  request  to 
discuss  testing  protocols.  The  revised 
procedures  also  state  the  time  in  which 
test  data  must  be  submitted  for 
consideration  in  developing  the  final 
monograph.  (See  also  part  II.  paragraph 
A. 2.  below— Testing  of  Category  II  and 
Category  III  conditions. ) 

30.  Referring  to  the  testing  of  Category 
III  drugs  for  effectiveness,  one  comment 
stated  that  government  agencies  should 
perform  absolutely  essential  testing  on 
prototype  drug  products  and  provide 
industry  with  the  results.  According  to 
the  comment,  the  cost  of  testing  could  be 
prorated  to  the  companies  marketing  the 
drugs.  The  comment  objected  to  the 
testing  of  OTC  drug  products  by 
industry  because  of  duplication  of 
studies  of  the  same  drug  by  many 
companies  and  because  of  the  moral, 
ethical,  and  economic  issues  involved  in 
utilizing  human  subjects  in  testing 
Category  III  drugs  for  effectiveness. 

In  the  preamble  to  the  final  rule 
revising  the  procedures  relating  to 
Category  III  conditions,  the  agency 
stated  that  "it  is  the  responsibility  of  the 
manufacturer  of  a  drug  to  have  adequate 
tests  that  meet  the  statutory 
requirements  before  marketing  the 
drug."  (See  the  Federal  Register  of 
September  29.  1981;  46  FR  47732.)  In  this 
document,  the  agency  also  stated  that 
"FDA  will  require  adequate  and  well- 
controlled  studies  except  where  the 
agency  waives  this  requirement  as 
unnecessary  or  inappropriate.  The 
agency  advises  that  §  330.10(a)(4)(ii) 
does  permit  reports  of  significant  human 
experience  during  marketing  to  be  used 
as  corroborative  support  for  general 
recognition  of  effectiveness"  (46  FR 
47731). 

Regarding  other  considerations 
mentioned  by  the  comment  in 
connection  with  Category  III  testing,  as 
discussed  in  comment  29  above,  the 
agency  emphasizes  its  intention  to  meet 
.  with  manufacturers  at  their  request  to 
discuss  protocols  and  other  testing 
issues  involving  conditions  that  industry 
is  interested  in  upgrading.  In  many 
instanr:es.  reformulation  of  products  to 
replace  Category  III  ingredients  with 
Category  f  ingredients  will  also 
eliminate  ri  Uirge  portion  of  the  costs  of 
testing  products  containing  (Category  III 
drugs 

31  .Tvyo  comments  requested 
.  m(>(ltri(.atK>n  of  the  Panel's 


recommended  guidelines  for  the 
evaluation  and  standardization  of 
cough-cold  timed-release  formulations 
(41  FR  38331). 

These  guidelines  were  published  as 
the  Panel's  recommendations,  but  the 
agency  is  not  adopting  them  or 
commenting  on  them  at  present.  In  the 
Federal  Register  of  October  28, 1977  (42 
FR  56756).  the  agency  stated  that  dosage 
recommendations  in  the  Panel's 
monograph  apply  only  to  conventional 
formulations.  Timed-release 
formulations  are  considered  new  drugs 
within  the  meaning  of  section  201(p)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321(p)).  Timed-release 
formulations  are  complex  such  that  the 
state  of  the  art  does  not  permit  adequate 
standardization  of  them  for  inclusion  in 
an  OTC  drug  monograph  (42  FR  56756). 
In  order  to  market  a  timed-release 
formulation,  an  approved  NDA 
containing  appropriate  bioavailability 
data  is  required  under  section  505  of  the 
act  (21  U.S.C.  355)  and  FDA  regulations 
in  21  CFR  Part  314.  Persons  interested  in 
testing  or  marketing  such  products 
should  consult  with  the  Office  of  Drug 
Research  and  Review  (formerly  the 
Office  of  New  Drug  Evaluation),  Center 
for  Drug  Evaluation  and  Research. 

G.  General  Comments  on  OTC  Cold, 
Cough,  Allergy,  Bronchodilator,  and 
Antiasthmatic  Combination  Drug 
Products 

32.  One  comment  contended  that  the 
Panel  endorsed  combination  products 
which  did  not  meet  the  "normal  FDA 
standards."  The  comment  pointed  out 
that  currently  marketed  cough-cold 
products  may  contain  as  many  as  12  or 
more  chemicals  (including  therapeutic 
ingredients  and  cosmetic  chemicals  such 
as  flavors  and  dyes)  and  that  the  Panel 
recommended  the  continued  marketing 
of  products  containing  eight  or  more 
"active"  chemicals.  The  comment 
argued  that  because  most  cough-cold 
drug  products  are  combinations  of  a 
number  of  ingredients,  their  safety 
depends  not  only  on  the  safety  of 
individual  ingredients  for  individual 
symptoms  but  also  on  the  safety  of  the 
ingredients  taken  together.  These 
ingredients,  the  comment  staled,  may 
interact  with  each  other  to  enhance 
toxicity,  inhibit  effectiveness,  or  simply 
expose  the  consumer  to  unwanted  side 
effects  without  providing  an  overriding 
benefit. 

The  agency  disagrees  with  the 
comment's  claim  that  the  Panel 
endorsejl  combination  products  that  did 
not  meet  "normal  FDA  standards. " 
These  sliindnrds  are  set  forth  in 
5  33().10(a)|4)(iv).  which  states  that  "an 
OTC  drug  may  combine  two  or  more 


safe  and  effective  active  ingredients  and 
may  be  generally  recognized  as  safe  and 
effective  when  each  active  ingredient 
makes  a  contribution  to  the  claimed 
effect(s):  when  combining  of  the  active 
ingredients  does  not  decrease  the  safety 
or  effectiveness  of  any  of  the  individual 
active  ingredients,  '   *   *"  The  Panel 
concurred  with  the  requirements  of  the 
regulation  that  each  active  ingredient  in 
a  combination  product  must  contribute 
to  the  claimed  effects  and  must  be 
necessary  for  the  rational  therapy  of 
concurrent  symptoms.  The  Panel  was 
also  aware  of  the  inclusion  of  inactive 
(nontherapeutic)  ingredients  which  are 
used  for  various  purposes,  such  as 
preservatives  and  flavors,  in  cough-cold 
preparations.  The  Panel  also  recognized 
that  some  inactive  ingredients  may  be 
necessary  for  marketing  purposes  (41  FR 
38323).  The  Panel  recommended  that 
marketed  products  should  contain  only 
those  active  and  inactive  ingredients 
that  are  essential  to  the  product. 

The  Panel  evaluated  the  submitted 
data  on  active  ingredients  in 
combination  products  from  the 
standpoint  of  safety  and  en^ectiveness 
and,  based  on  its  evaluation, 
recommended  specific  combinations  of 
ingredients  from  the  same  and  different 
pharmacologic  groups.  The  Panel 
classified  a  number  of  combinations  as 
Category  11  (41  FR  38326)  and  considered 
medical  rationale  and  drug  interactions 
in  making  these  recommendations.  For 
example,  the  Panel  stated  that 
combinations  containing  an 
anticholinergic  and  an  expectorant  are 
medically  irrational  because  an 
expectorant  promotes  the  production  of 
secretions  whereas  the  anticholinergic 
produces  an  opposite  effect,  i.e., 
antisecretory  action. 

After  the  Panel's  report  was  published 
in  September  1976,  the  agency  published 
"General  Guidelines  for  OTC  Drug 
Combination  Products"  (Ref.  1).  The 
guidelines  outline  the  conditions  for 
combinations  of  Category  I  active 
ingredients  from  the  same  and  different 
therapeutic  categories  where  each  type 
of  combination  meets  the  OTC  drug 
combination  policy  in  all  other  respects. 
The  guidelines  also  outline  the 
conditions  for  the  combination  of 
Category  I  active  ingredients  from  the 
same  therapeutic  category  having  the 
same  or  different  mechanisms  of  action. 

The  agency  believes  that  the  Panel's 
recommendations  and  the  agency's 
guidelines  have  adequately  addressed 
the  comment's  concern  as  to  the 
continued  marketing  of  products 
containing  several  "active"  chemicals 
and  the  safety  of  these  ingredients  when 
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taken  together  in  a  combination  drug 
product. 

Refeienca 

(1)  Food  and  Drug  Administration  "General 
Guidelines  for  OTC  Drug  Combination 
Products.  September  1978."  Docket  No.  78D- 
0322.  Dockets  Management  Branch. 

33.  One  comment  was  opposed  to 
OTC  combination  drug  products 
because  they  contain  fixed  doses  of 
ingredients  and  do  not  allow  latitude  for 
titrating  the  dose  of  the  various 
ingredients.  The  comment  cited  one 
medical  expert  who  slated  that  "fixed 
combinations  prevent  establishing  an 
effective  dose  of  individual  constituents 
without  affecting  the  dose  of  other 
ingredients  [in  the 

combination)  *  *  *  which  not  only  may 
not  be  necessary,  but  which  may  cause 
undesirable  toxic  effects." 

The  comment  also  referred  to  a  19G9 
ophiton  of  the  National  Academy  of 
Sciences  that  "It  is  a  basic  principle  of 
medical  practice  that  more  than  one 
drug  should  be  administered  only  for  the 
treatment  of  a  gfven  condition  only  if  the 
physician  i«  persuaded  that  there  is 
substantial  reason  to  beKeve  that  each 
drug  will  make  a  positive  contribution  to 
theeffect  he  seeks  *  *  *  each  drug 
shouki  be  given  at  the  dose  levet  that 
may  be  e«pecled  to  nake  its  optimal 
conthfaulkm  to  the  total  effect  taking 
into  accoont  the  status  of  the  individual 
patient  and  »vy  synergiatk:  or 
antagonistic  effects  tlmt  one  drug  may 
be  known  to  have  on  the  safety  or 
efficacy  of  the  other." 

The  OTC  combination  drug  products 
under  coasicteratioD  in  this  rulemaking 
are  intended  to  relieve  two  or  more 
concurrent  ssmiptoms.  The  convenience 
of  being  able  to  take  one  combination 
product  instead  of  two  or  more  single 
ingredient  products  appeals  to  many 
individuals.  In  fact,  the  Panel's  report 
acknowledges  that  cough-cold 
combination  drug  products  are  widely 
used  by  consuneis  (41  FR  38322). 
Nevertheless,  the  ageacy  recognizes  that 
OTC  combination  drug  prodwcts  contain 
Fixed  doses  of  ingredients  which  do  not 
allow  the  oonsumer  to  adjust  the  doses 
of  the  individual  ingredients. 

The  agency  believes  that 
combinations  of  the  cough-cold 
ingredients  specified  in  this  tentative 
final  monograph  provide  a  convenient 
and  rational  a{q;>toach  for  relief  of 
concurrent  symptoms  which  so 
frequently  accompany  the  common  cold. 
The  agency  also  believes  that 
combtnatioR  products  formulated  in 
accordance  with  the  tentative  final 
monograph  wfll  be  safe  and  effective  in 
a  large  percentage  of  the  genera! 
population. 


For  consumers  who  do  not  believe 
that  the  doses  of  ingredients  in  fixed 
combinations  represent  the  optimal 
titrations  for  them,  the  agency  believes 
that  appropriate  single  ingredient 
products  will  remain  available. 

34.  One  comment  disagreed  with  what 
it  described  as  the  two  ways  in  which 
the  Panel  justified  its  recommendation 
of  cough-cold  combinations:  first,  the 
requirement  that  each  active  ingredient 
belong  to  a  different  pharmacologic 
class:  and  second,  the  Fact  that 
"marketing  experience"  of  cough-cold 
combination  products  showed  that  the 
incidence  of  consumer  complaints  for 
such  products  was  relatively  low.  The 
comment  contended  that  the  Panel  did 
not  consider  drug  interactions  when 
approving  combinations  which  contain 
ingredients  from  different 
pharmacologic  groups.  e.g..  nasal 
decongestant,  expectorant,  cough 
suppressant,  etc.  The  comment  also 
asserted  that  the  fact  that  ingredients 
are  added  for  different  purposes  is  no 
assurance  that  they  will  not  have  a 
detrimental  effect  when  combined.  The 
comment  further  contended  that 
"marketing  experience"  is  worthless  in 
determining  the  safety  and  effectiveness 
of  combination  products  or  any  other 
products,  because  consumers  cannot 
evaluate  the  special  merits  of  each 
separate  ingredient  in  the  product  and 
are  unlikely  to  keep  records  and  file 
complaints  with  the  manufacturer. 

The  agency  believes  that  the  comment 
overlooks  other  important 
considerations  in  the  Panel's  evaluation 
of  combinations.  The  Panel  did  not  base 
its  recommendation  for  cough-cold 
combinations  on  different 
pharmacological  categories  for  each 
ingredient  and  marketing  experience 
alone.  The  Panel  specified  that  only  one 
ingredient  from  a  pharmacological 
category  could  be  included  in  a 
combination  and  based  its  classification 
of  the  individual  ingredients  in 
combinations  on  data  submitted  to  it  for 
evaluation.  It  was  not  the  Panel's 
intention  to  permit  random 
combinaticms  of  ingredients  ia  single 
products  (a  "shotgun"  approach): 
however,  because  the  symptoms  of  the 
common  cold  or  hay  fever  often  include 
nasal  congestion,  runny  nose,  and 
coughing,  for  exantple.  the  Pane) 
believed  it  would  be  justifiable  to 
combine  active  ingredients  to  treat  these 
separate  syn>ptoms  if  the  combination 
met  the  Panel's  and  the  agency's 
requirenenU  (41  FR  3«323>. 

In  its  "General  Guidelines  for  OTC 
Drug  Combination  Products"  (cited 
above),  published  after  publication  of 
the  Panel's  report,  the  agency  provided 
that  Category  I  active  ingredients  from 


different  therapeutic  categories  may  be 
combined  to  treat  different  symptoms 
concurrently  only  if  each  ingredient  is 
present  within  its  established  safe  and 
effective  dosage  range  and  the 
combination  meets  the  OTC  drug 
combination  policy  in  all  other  respects. 
The  OTC  drug  combination  policy,  as 
stated  in  §  330.10(a)(4)(iv)  of  the  OTC 
drug  regulations,  iivdudes  the  provisions 
that  combining  of  the  active  ingredients 
does  not  decrease  the  safety  or 
effectiveness  of  any  of  the  individual 
active  ingredients,  and  the  combination 
provides  rational  concurrent  therapy  for 
a  significant  proportion  of  the  target 
population. 

The  agency  concludes  that  the  Panel's 
Category  1  recommendations,  as 
adopted  by  the  agency,  the  application 
of  the  OTC  drug  regulations  (21  CFR 
330.10).  and  the  agency's  guidelines  are 
adequate  to  insure  that  those 
combinations  of  ir>gredients  permitted  in 
the  monograph  would  be  generally 
recognized  as  safe,  effective,  and  not 
misbranded.  Regarding  "marketing 
experience,"  the  Panel  considered 
marketing  data  submitted  to  it  for 
review.  The  Panel  indicated,  based  on 
the  data,  that  there  appeared  to  be  a  low 
incidence  of  adverse  reactions.  The 
Panel  concluded,  and  the  agency 
concurs,  that  while  marlceting  data  are 
limited  and  difficult  to  interpret  they 
tend  to  support  the  safety  of 
combinations  of  active  ingredients 
reviewed  by  the  Panel  (41  FR  38325). 

H.  Comments  on  Specific  OTC  Cold. 
Cough,  Allergy.  Bronchodilator,  and 
Antiasthmatic  Combination  Drug 
Products 

35.  One  comment  requested  that  the 
agency  not  impose  a  limit  on  the  number 
of  ingredients  from  a  single 
pharmacological  group  which  may  be 
combined  in  an  OTC  drug  product.  The 
comment  contended  that  the  Panel  used 
purely  theoretical  reasons  in 
categorizing  combinations  containing 
two  ingredients  from  the  same 
pharmacologic  group  as  Category  III  and 
combinations  containing  more  than  two 
such  ingredients  as  Category  11.  The 
comment  stated  that  products  combining 
multiple  ingredients  from  a  single 
pharmacologic  group  as  well  as  from 
several  pharmacologic  groups  have  been 
widely  sold  for  many  years.  The 
comment  requested  that  the  FDA's 
combination  policy  for  OTC  drug 
products  in  |  330.10(a][4)(iv)  be  the 
governing  criteria  for  these  products 
without  a  limitation  on  the  number  of 
ingredients. 

Section  330.10(a)(4)(iv)  specifies  the 
criteria  for  OTC  combination  drug 
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products.  The  a^ncy's  "General 
Guidelines  for  OTC  Drug  Combination 
Products"  (cited  above|  state  that 
ingredients  from  the  same  therapeutic 
category  that  have  different  mechanisms 
of  action  may  be  combined  to  treat  the 
same  symptoms  or  condition  if  the 
combination  meets  the  OTC  drug 
combination  policy  in  21  CFR 
330.10(a)(4)|iv)  in  all  respects  and  the 
combination  is.  on  a  benefit-risk  basis, 
equal  to  or  better  than  each  of  the  active 
ingredients  used  alone  at  its  therapeutic 
dose.  The  guidelines  also  state  that 
Category  I  active  ingredients  from  the 
same  therspeutic  category  that  have  the 
same  mechanism  of  action  should  not 
ordinarily  be  combined  unless  there  is 
some  advantage  over  the  single 
ingredient  in  terms  of  enhancing 
effectiveness,  safety,  patient 
acceptance,  or  quality  of  formulation. 
Thus,  the  agency's  combination  policy 
does  not  set  linnits  on  the  number  of 
ingredients  from  the  same 
pharmacologic  group  that  may  be 
combined,  provided  data  are  presented 
to  show  the  combination  meets  the 
necessary  criteria.  Combinations 
containing  ingredients  from  the  same 
pharmacologic  group  will  be  permitted  if 
adequate  data  are  presented  to  the 
agency. 

3fi  Several  comments  favored  the 
Panel's  recommendation  to  limit 
combination  products  to  ingredients 
from  three  pharmacological  groups.  In 
addition,  the  comments  stated  that 
single  ingredient  products  should  be 
available  to  (he  consumer  so  that  a 
specific  drug  can  be  used  to  treat  a 
specific  symptom  without  the  consumer 
having  to  take  unnecessary  ingredients 
that  ntay  cause  undesirable  side  effects. 

Other  comments  disagreed  with  the 
Panel's  proposal  to  limit  combination 
products  to  ingredients  from  three 
pharmacological  groups,  arguing  that 
this  recommendation  was  an 
unscientific  and  arbitrary  iudgntent 
inconsistent  with  the  FDA  guidelines  for 
combination  products  (21  CFR 
330.10(a)(4)(iv)).  inconsistent  with  data 
submitted  to  the  Panel  on  combination 
products  containing  ingredients  from 
more  than  three  pharmacological  groups, 
and  inconsistent  with  the  Panel's 
allowance  of  Category  I  status  for 
products  containing  ingredients  from 
more  than  three  pharmacological  groups 
prov  ided  a  suitable  target  population 
can  be  identified.  One  comment  stated 
that  the  requirement  that  additional 
evidence  that  a  signiricani  target 
population  exists  for  a  combination 
containing  ingredients  from  four 
pharmacologic  groups  rs  unwarranted. 
and  that  the  imposition  of  a  limit  of  a 


specific  number  of  ingredients  may 
curtail  the  flexibility  of  the  formulator 
and  frustrate  the  principle  of 
combination  products.  Several 
comments  recommended  that  no  fixed 
limit  be  placed  upon  the  number  of 
active  ingredients  in  a  combination  if 
the  combination  can  be  shown  to  be  a 
rational,  safe,  and  effective  combination 
with  a  suitable  target  population. 

The  agency  agrees  that  no  fixed  limit 
need  be  placed  upon  the  number  of 
active  ingredients  in  a  combination 
product  if  it  can  be  shown  to  be  a 
rational,  safe,  and  effective  combination 
with  a  suitable  target  population.  This 
position  is  consistent  with  the  FDA 
policy  for  OTC  drug  combination 
products  in  21  CFR  330.10{a)(4)(iv)  and 
with  the  "General  Guidelines  for  OTC 
Drug  Combination  Products"  (cited 
above).  The  Panel  placed  certain  two 
and  three  ingredient  combination 
products  in  Category  I  because  data 
were  presented  to  support  their  safety 
and  effectiveness.  The  agency  will 
consider  any  combinahon  for  Category 
1.  regardless  of  the  mimber  of 
ingredients,  fwovided  adequate  data  are 
presented  in  accordance  with  the 
regulation  and  guidelines  mentioned 
above. 

The  agency  also  agrees  that  single 
ingredient  products  are  desirable  and 
should  be  available.  However,  the 
agency  recognizes  that  a  significant 
target  population  exists  for  some  OTC 
cough-cold  combination  products  to 
treat  concurrent  symptoms  and  has 
proposed  that  such  combinations  be 
classified  as  Category  1.  Allowable 
combinations  are  listed  in  §  341.40  of  the 
tentative  final  monograph. 

37.  One  comment  disagreed  with  the 
Panel's  conclusions  on  combining  active 
ingredients  from  the  same 
pharmacological  group  at  less  than  the 
minimum  effective  dose.  The  comment 
contended  that  requiring  surfi 
combinations  to  show  some  sppcial 
benefit  is  not  in  accord  with  the  FDA 
policy  for  combination  products  (21  CFR 
330.10(aM4){iv)}.  The  comment 
recommended  that  such  combinations 
not  be  required  to  show  some  special 
benefit  beyond  substantial  sup^wrt  of 
safety  and  effect iver)ess. 

After  the  Panel's  report  was 
published,  the  agency  developed  its 
'General  Guidelines  for  OTC  Drug 
Combination  Products"  (cited  above).  In 
part,  the  guidelines  pertain  to  the 
combination  of  two  or  more  active 
ingredients  from  the  same 
pharmacological  (therapeutic)  category 
that  have  the  same  or  different 
mechanisms  of  action.  Paragraph  3  of 
the  guidelines  provides  that  "Category  I 


active  ingredients  from  the  same 
therapeutic  category  that  have  the  same 
mechanism  of  action  should  not 
ordinarily  be  combined  unless  there  is 
some  advantage  over  the  single 
ingredients  in  terms  of  enhanced 
effectiveness,  safety,  patient 
acceptance,  or  quality  of  formulation. 
They  may  be  combined  in  selected 
circumstances  to  treat  the  same 
symptoms  or  conditions  if  the 
combination  meets  the  OTC 
combination  policy  (in  §  330.10(a)(4)(iv)) 
in  all  respects,  the  combination  oiffers 
some  advantage  over  the  active 
ingredients  used  alone,  and  the 
combination  is,  on  a  benefit-risk  basis, 
equal  to  or  better  than  each  of  the  active 
ingredients  used  alone  at  its  therapeutic 
dose."  Paragraph  2  of  the  guidelines 
provides  that:  "Category  I  active 
ingredients  from  the  same  therapeutic 
category  that  have  different  mechanisms 
of  action  may  be  combined  to  treat  the 
same  symptoms  or  condition  if  the 
combination  meets  the  OTC 
combination  policy  in  all  respects  and 
the  combination  is  on  a  benefit-risk 
basis,  equal  to  or  better  than  each  of  the 
active  ingredients  used  atone  at  its 
therapeutic  dose.  Such  combinations 
may  utilize  each  active  ingredient  in  full 
therapeutic  dosage  or  sob-therapeutic 
dosage,  as  appropriate." 

The  agency  developed  these 
guidelines  to  clarify  the  existing 
regulaUon  in  21  CFR  33aiO(aM4Miv). 
Both  the  guidelines  and  the  regulation 
will  be  used  in  evaluating  data 
regarding  combination  products.  The 
comment  did  not  present  any  data  that 
would  lead  the  agency  to  change  its 
general  guidelines  for  OTC  drug 
combination  products  described  above. 

38.  One  comment  pointed  out  an  error 
at  41  FR  38326  concerning  combinations 
containing  an  antitussive  and  a  local 
anesthetic  or  a  local  analgesic- 
antipyretic  as  a  lozenge,  and 
combinations  containing  a  nasal 
decongestant  and  a  local  anesthetic  or  a 
local  analgesic-antipyretic  as  a  lozenge. 
The  comment  stated  thai  the  word 
"antipyretic"  should  be  deleted  from 
these  statements  because  the 
"compounds"  being  referred  to  in  these 
combinations  are  not  antipyretics. 

The  agency  points  out  that  the  Panel 
did  not  include  the  word  "antipyretic"  in 
§  341.40  (j)  and  (o)  of  its  recommended 
monograph,  which  correspond  to  the 
statements  at  41  FR  38326  cited  by  the 
comment.  It  appears  that  the  word 
"antipyretic"  was  erroneously  indoded 
at  41  FR  38326  and  that  the  Panel 
intended  the  statements  on  that  page  to 
be  consistent  with  its  recommended 
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monograph.  The  Panel's  report  at  41  PR 
38326  is  amended  accordingly. 

39.  One  comment  suggested  that 
§  341.40  (j)  and  (o)  in  the  advance  notice 
of  proposed  rulemaking  do  not 
accurately  reflect  the  intent  of  the  Panel. 
The  comment  pointed  out  that  §  341.40(j] 
permits  combining  any  single  Category  I 
antitussive  active  ingredient  with  any 
single  generally  recognized  as  safe  and 
effective  local  anesthetic  or  local 
analgesic  active  ingredient  and  that 
§  341.40(o)  permits  combining  any  single 
Category  I  nasal  decongestant  active 
ingredient  with  any  single  generally 
recognized  as  safe  and  effective  local 
anesthetic  or  local  analgesic  active 
ingredient.  The  comment  argued  that  not 
all  topical  analgesic  ingredients  that  are 
generally  recognized  as  safe  and 
effective  should  be  used  on  the  oral 
mucosa  and  that  the  Panel  actually 
intended  to  permit  combinations  of  an 
antitussive  or  nasal  decongestant 
ingredient  with  any  ingredient  that  is 
generally  recognized  as  safe  and 
effective  for  the  relief  of  sore  throat 
pain. 

The  comment  also  indicated  that  the 
monograph  for  OTC  oral  cavity  drug 
products  [which  has  been  renamed  oral 
health  care  drug  products)  will 
determine  which  pharmacologic 
categories  and  ingredients  are  generally 
recognized  as  safe  and  effective  for  the 
relief  of  sore  throat  pain  and  that 
ingredients  from  pharmacologic  groups 
other  than  analgesics,  e.g.,  demulcents, 
may  be  appropriate.  The  comment 
therefore  recommended  that  paragraphs 
(j)  and  (o)  of  §  341.40  be  revised  to 
provide  for  combinations  of  an 
antitussive  or  a  nasal  decongestant 
ingredient  with  any  single  ingredient 
from  any  pharmacologic  group  which  is 
designated  in  the  monograph  for  OTC 
oral  cavity  drug  products  as  being 
generally  recognized  as  safe  and 
effective  for  the  relief  of  sore  throat 
pain.  In  addition,  the  comment 
suggested  that  §  341.40(o)  be  limited 
specifically  to  oral  nasal  decongestant 
ingredients  because  §  341.40(o),  as 
currently  written,  permits  combining  a 
topiciil  nasal  decongestant  with  a  local 
anesthetic  active  ingredient. 

In  the  first  segment  of  the  tentative 
final  monograph  for  OTC  oral  health 
care  drug  products,  published  in  the 
Federal  Register  of  January  27, 1988  (53 
FR  2436).  the  agency  deferred 
consideration  of  the  following 
combinations  to  this  tentative  final 
monograph:  Expectorants  and 
demulcents;  expectorants  and  oral 
anesthetic/analgesics;  oral  nasal 
decongestants  and  demulcents,  oral 
anesthetic/analgesics,  or  antimicrobials; 


antihistamines  and  oral  anesthetic/ 
analgesics,  antimicrobials,  astringents, 
debriding  agent/oral  wound  cleansers, 
or  demulcents:  and  oral  antitussives  and 
oral  anesthetic/analgesics, 
antimicrobials,  astringents,  debriding 
agent/oral  wound  cleansers,  or 
demulcents. 

The  agency  agrees  with  the  comment 
that  combinations  containing  a  single 
antitussive  or  nasal  decongestant 
ingredient  and  a  single  local  anesthetic 
or  local  analgesic  ingredient  should  be 
limited  to  those  anesthetic/analgesic 
ingredients  which  are  generally 
recognized  as  safe  and  effective  for  use 
on  the  oral  mucosa.  Such  ingredients 
have  been  proposed  in  §  356.10  of  the 
tentative  final  monograph  for  OTC  oral 
health  care  drug  products  (53  FR  2458). 
To  be  consistent  with  the  language  used 
in  the  oral  health  care  drug  products 
tentative  final  monograph,  the  tesm 
"oral  anesthetic/analgesic"  is  used  in 
this  document  rather  than  the  term 
"local  anesthetic  or  local  analgesic." 

In  addition,  the  agency  concurs  with 
the  comment's  suggestion  that 
§  341.40(o)  be  restricted  to  oral  nasal 
decongestants.  The  agency  believes  that 
such  a  restriction  was  originally 
intended  by  the  Panel  because  it 
indicated  that  such  a  combination 
should  be  used  only  in  lozenge  form. 
Topical  nasal  decongestants  are 
intended  for  application  directly  to  the 
nasal  mucosa  while  oral  nasal 
decongestants  act  through  systemic 
absorption.  Antitussives  and 
bronchodilators  may  also  be  used  as 
oral  or  topical  drugs.  Therefore,  for 
clarity,  the  agency  is  specifying  in  the 
monograph  in  §  341.40  and  §  341.85 
whether  antitussives,  bronchodilators, 
and  nasal  decongestants  are  for  oral  or 
topical  (i.e.,  inhalant  or  ointment)  use. 

The  comment  requested  a  Category  I 
classification  for  combination  drug 
products  containing  an  antitussive  or  a 
nasal  decongestant  ingredient  with  any 
generally  recognized  safe  and  effective 
ingredient  for  sore  throat  pain.  In  this 
tentative  final  monograph  the  agency 
evaluates  the  comments  requested 
combination  drug  products  and  other 
cough-cold  and  oral  health  care 
combination  drug  products  which  were 
deferred  from  the  oral  health  care 
rulemaking  to  the  cough-cold 
rulemaking. 

The  combination  of  a  local  anesthetic 
or  local  analgesic  (oral  anesthetic/ 
analgesic)  with  an  oral  antitussive  or  an 
oral  nasal  decongestant  was  placed  in 
Category  I  by  the  Cough-Cold  Panel 
provided  that  the  product  is  available  in 
the  form  of  a  lozenge  (41  FR  38326).  The 
agency  agrees  with  the  Panel. 


In  addition,  the  agency  believes  that  a 
demulcent  can  be  combined  with  an  ora' 
antitussive  or  an  oral  nasal 
decongestant  in  a  solid  dosage  form.  In 
several  submissions  to  the  Cough-Cold 
Panel,  the  demulcent  attributes  of  the 
products  were  mentioned  (Ref.  1).  The 
Oral  Cavity  Panel's  definition  of  a 
demulcent  is  that  it  is  a  bland,  inert 
agent  that  soothes  and  relieves  irritation 
of  inflamed  or  abraded  surfaces  such  as 
mucous  membranes.  An  anesthetic 
blocks  pain  receptors  resulting  in  a 
sensation  of  numbness  and  abolition  of 
response  to  painful  stimuli  (47  FR  22927). 
Dry  or  sore  throat  is  a  generally 
recognized  symptom  of  the  common  cold 
(Refs.  2  and  3).  In  discussing 
combination  drug  products  containing 
local  anesthetics  or  other  agents  for  the 
relief  of  sore  throat,  the  Cough-Cold 
Panel  stated  that  because  symptoms  of 
sore  throat  often  accompany  cough  and 
the  "common  cold, "  combination  drug 
products  containing  cough-cold 
ingredients  and  agents  to  relieve  minor 
irritations  are  rational  (41  FR  38325). 

The  Cough-Cold  Panel  reviewed  data 
relating  to  combination  products 
containing  cough-cold  ingredients  and 
oral  health  care  ingredients  with  claims 
for  relief  of  sore  throat.  The  majority  of 
these  data  concerned  anesthetic/ 
analgesics  combined  with  cough-cold 
ingredients.  The  Panel  determined  that 
products  containing  an  antitussive  or  n 
nasal  decongestant  combined  with  an 
oral  anesthetic/analgesic  in  a  lozenge 
dosage  form  are  rational,  identified  a 
target  population  that  would  benefit 
from  such  products,  and  placed  such 
combinations  in  Category  I  (41  FR 
38325).  The  Panel  did  not  do  an 
extensive  review  of  all  possible  oral 
health  care  and  cough-cold  combination 
drug  products;  thus,  it  did  not  identify 
any  other  specific  cough-cold  and  oral 
health  care  combination  products  as 
meeting  its  requirements  for  Category  I 
classification.  The  Panel  established 
specific  criteria  for  the  treatment  of 
symptoms  with  combination  products 
and  based  its  Category  1 
recommendations  on  whether  the 
combination  product  is  rational 
concurrent  therapy  for  a  significant  and 
existing  target  population  that  can 
benefit  from  such  use  (41  FR  38322). 
Similarly,  justification  for  classifying  a 
4-ingredient  combination  product  was 
based  on  these  principles,  i.e., 
identification  of  a  significant  target 
population  that  required  treatment  for 
concurrent  symptoms  (see  comment  47 
below).  Because  of  the  similarities  in  the 
use  of  oral  anesthetic/analgesics  and 
oral  demulcents  in  relieving  pa>n  and 
irritation,  the  agency  believes  that  the 


target  papiilations  for  products 
containing  an  oral  nasal  decongestant  or 
an  oral  antitussive  combined  with  an 
oral  anesthetic/ analgesic  would  be  the 
same  as  that  foe  combiruttion  products 
cnntiiiiiing  an  oral  nasat  decongestant  or 
an  oral  antitussive  combined  with  a 
demulcent  ingredient.  In  addition,  in 
§  3S6.20(b)  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  ({anuary  27. 1988:  53  FR 
2458),  the  agency  proposed  that  an  oral 
anesthetic/ analgesic  and  an  oral 
demulcent  was  an  acceptable 
combination.  Therefore,  the  agency  is 
proposing  that  an  oral  nasal 
decongestant  and/or  an  oral  antitussive 
can  be  combined  with  an  oral 
anesthetic/analgesic  and  an  oral 
demulcent.  The  Cough-Cold  Panel 
recognized  that  most  sore  throat 
remedies  are  applied  topically  while 
other  symptoms  of  the  cold  are  usually 
treated  internally  by  products  ingested 
orally  (41  FR  38325).  ITius,  the  type  of 
epidemiological  data  considered 
acceptable  by  the  Panel  to  place  a 
combination  of  an  oral  antitussive  or 
oral  nasal  decongestant  and  an  oral 
anesthetic/analgesic  in  Category  1  can 
be  extrapolated  to  allow  a  demulcent  or 
a  demulcent  and  anesthetic/analgesic 
combination  to  be  combined  with 
similar  cough-cold  ingredients. 
Therefore,  the  agency  is  classifying  in 
Category  I  in  this  tentative  final 
monograph  the  following  connbinations 
provided  the  product  is  in  a  solid  dosage 
form  to  be  dissolved  in  the  mouth  and 
swallowed:  (1)  An  oral  antitussive  or  an 
oral  nasal  decongestant  and  an  oral 
anesthetic/analgesic.  (2)  an  oral  nasal 
decongestant  an  oral  antitussive,  and 
an  oral  anesthetic/analgesic  (3)  an  oral 
antitussive  or  an  oral  nasal 
decongestant  and  an  oral  demulcent.  (4) 
an  oral  nasal  decongestant,  an  oral 
antitussive,  and  an  oral  demulcent,  |5) 
an  oral  antitussive  or  an  oral  nasal 
decongestant,  an  oral  anesthetic/ 
analgesic,  and  an  oral  demulcent,  and 
(6)  an  oral  nasal  decongestant,  an  oral 
antitussive,  an  oral  anesthetic/ 
analgesic,  and  an  oral  demulcent. 

In  its  report  on  OTC  oral  health  care 
drug  products,  the  Oral  Cavity  Panel 
classified  the  combination  of  an 
expectorant  with  an  anesthetic/ 
analgesic  in  Category  II  because  it 
believed  that  an  anesthetic  would  be 
diluted  and  removed  from  the  mucous 
membranes  of  the  mouth  and  throat  by 
the  action  of  the  expectorant  (47  FR 
22792).  I  lowever.  the  final  monograph 
for  Ore  expi!Ctorant  drug  products,  to 
be  published  in  a  future  issue  of  the 
Federal  Register,  will  provide  for 
expeci,orunls  to  be  taken  orally  to 


promote  or  facilitate  the  renKwal  of 
secretiorts  from  the  respiratory  airways. 
Further,  the  indications  for  expectorants 
are  "helps  loosen  phlegm  (sputum)  and 
bronchial  secretions  and  rid  the 
bronchial  passageways  of  bothersome 
mucus"  or  "drain  bronchial  tubes  by 
thinning  mucus."  Thus,  contrary  to  the 
Oral  Cavity  Panel's  statements,  the 
expectorant  ingredient  included  in  the 
monograph  is  not  intended  to  exert  an 
effect  in  the  mouth  and  throat,  but  is 
intended  to  have  a  systemic  effect.  It 
could  be  expected  that  when  a 
combination  drug  product  in  a  solid 
dosage  form  containing  an  expectorant 
and  an  oral  anesthetic/analgesic  or  a 
combination  containing  an  expectorant 
and  an  oral  demulcent  is  dissolved  in 
the  mouth  and  then  swallowed,  the  oral 
anesthetic/analgesic  or  the  oral 
demulcent  will  have  exerted  its  topical 
therapeutic  effect  before  the  expectorant 
exerts  its  systemic  effect.  Therefore,  in 
such  combination  drug  products,  the 
action  of  the  expectorant  would  not 
interfere  with  the  sore  throat  relief 
provided  by  the  anesthetic/analgesic  or 
the  demulcent  ingredient;  thus,  the 
agency  believes  that  the  combination  of 
an  expectorant  with  an  oral  anesthetic/ 
analgesic  in  a  sohd  dosage  form  and  the 
combination  of  an  exjjectorant  and  an 
oral  demulcent  in  a  solid  dosage  form 
could  be  rational.  A  product  containing 
an  expectorant  and  an  anesthetic/ 
analgesic  was  submitted  to  the  Cougfa- 
Cold  Panel,  but  the  product  is  no  longer 
marketed  (Ref.  4).  The  agency  is  not 
aware  of  any  currently  marketed 
products  containing  these  combinations 
of  ingredients  in  a  solid  dosage  form. 
Moreover,  no  data  were  submitted  to 
demonstrate  a  significant  target 
population  with  concurrent  symptoms 
that  would  benefit  from  such 
combinations.  Therefore,  the  agency  is 
proposing  a  Category  Ul  classification  in 
this  tentative  final  monograph  for  the 
combination  of  an  expectorant  with  an 
oral  anesthetic/analgesic  and  the 
combination  of  an  expectorant  with  an 
oral  demulcent  in  a  solid  dosage  form. 

Likewise,  the  agency  believes  that  the 
combination  of  an  antihistamine  and  an 
oral  anesthetic/ analgesic  or  an  oral 
demulcent  could  be  rational  if  the 
combination  drug  product  is  in  a  solid 
dosage  form  so  that  the  anesthetic/ 
analgesic  ingredient  or  the  demulcent 
ingredient  may  exert  its  topical  effect 
and  the  anlihislamine  can  be  ingested. 
The  symptoms  of  allergic  rhinitis  and 
minor  throat  irritation  that  may  result 
from  the  nasal  congestion  that  often 
occurs  with  allergic  rhinitis  and 
subsequent  breathing  through  the  mouth 
could  be  treated  concurrently  by  a    . 


comtMnation  drug  product  containing  an 
antihistamine  and  an  oral  health  care 
active  ingredient.  However,  the  agency 
is  not  aware  of  any  currently  marketed 
OTC  drug  products  that  contain  such  a 
combination  of  rngredienls.  and  no  data 
were  submitted  to  demonstrate  a 
sigfMficant  target  population  with 
concurrent  symptoms  that  would  benefit 
from  such  combinations.  Therefore,  the 
agency  is  proposing  a  Category  III 
classification  in  this  tentative  final 
monograph  for  the  combination  of  an 
antihistamine  with  an  oral  anesthetic/ 
analgesic  and  the  combination  of  an 
antihistamine  aiwl  an  oral  demnlcerrt 

The  agency  has  considered  the 
combination  of  a  debriding  agent/oral 
wound  cleanser  with  an  antitussive  or 
antihistamine  active  ingredient.  The 
Oral  Cavity  Panel  classified  several 
combinations  containing  debriding 
agents  in  Category  II  slating  that  a 
debriding  agent,  because  of  its 
mechanical  cleansing  action,  would 
wash  away  or  dilute  the  other  active 
ingredients  in  the  combination  and  thus 
prevent  them  from  acting  as  intended  or 
from  exerting  their  therapeutic  effects 
(47  FR  22792).  In  addibon.  in  the  first 
segment  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products,  the  agency  proposed  a 
Category  II  classiPication  for  the 
combination  of  a  debriduag  agent/oral 
wound  cleanser  and  a  demulcent  (53  FR 
2452).  The  agency  notes  that  a  debriding 
agent/oral  wound  cleanser  i&  designed 
to  be  swished  around  in  the  mouth  iar  at 
least  a  minute  and  then  spat  out'  it 
should  not  be  swallowed,  in  a 
combination  dn^  product  containing  a 
debriding  agent/oral  wound  deanser 
and  an  antitussive  or  an  antihistamine. 
the  antitussive  or  antihistamine  could 
not  exert  its  therapeutic  effect  because 
it  would  not  be  ingested.  The  agency 
condudes  that  the  combination  of  a 
debriding  agent/oral  wound  cleanser 
with  an  oral  antitussive  or  an 
antihistamine  is  not  rationaL  Therefore. 
the  agency  is  proposing  a  Category  U 
classification  for  the  combination  of  a 
debriding  agent/oral  wound  cU  anaer 
with  an  antitussive  or  an  anbhistamine. 

Regarding  the  combination  of  an  oral 
health  care  astringent  with  an  oral 
antitussive  or  an  anbhistamine.  the 
agency  notes  that  as  is  the  case  for 
debriding  agent/oral  wound  cleansers, 
the  directions  for  an  astringent  require 
that  the  ingredient  be  in  the  mouth  for  at 
least  one  minute  and  then  spat  out.  The 
agency  concludes  that  these  directions 
are  incompatible  with  the  effective  use 
of  an  oral  anhtussive  or  an 
antihistamine  active  ingredient. 
Therefore,  in  this  tentative  final 
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monograph  the  agency  is  proposing  a 
Category  II  classification  for  the 
combination  of  an  astringent  with  an 
oral  antitussive  or  an  antihistamine. 

Because  the  Oral  Cavity  Panel  did  not 
propose  any  Category  I  indications  for 
oral  antimicrobials,  the  agency  will 
discuss  combinations  that  include  oral 
antimicrobials  in  the  antimicrobial 
segment  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products,  to  be  published  in  a 
future  issue  of  the  Federal  Register.  If 
necessary,  the  cough-cold  combinations 
tentative  final  monograph  will  be 
amended  at  a  later  date  to  include  any 
combinations  identified  as  being 
Category  I. 

Accordingly,  in  this  tentative  final 
monograph,  proposed  §  341.40(j)  reads 
as  follows:  "Any  single  oral  antitussive 
active  ingredient  identified  in  §  341.14(a) 
r.dy  be  combined  with  any  single  oral 
anesthetic/analgesic  active  ingredient 
identified  in  §  356.10  provided  that  the 
product  is  available  only  in  a  solid 
dosage  form  to  be  dissolved  in  the 
mouth  and  swallowed,"  and  §  341.40(p) 
reads  as  follows:  "Any  single  oral  nasal 
decongestant  active  ingredient  identified 
in  §  341.20(a)  may  be  combined  with  any 
single  oral  anesthetic/analgesic  active 
ingredient  identified  in  §  356.10  provided 
that  the  product  is  available  only  in  a 
solid  dosage  form  to  be  dissolved  in  the 
mouth  and  swallowed." 

In  addition,  the  agency  is  adding  the 
following  Category  I  combinations  to  the 
designated  paragraphs  in  §  341.40: 

(u)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral 
demulcent  active  ingredient  identified  in 
§  356.18  provided  that  the  product  is 
available  only  in  a  solid  dosage  form  to 
be  dissolved  in  the  mouth  and 
swallowed. 

(v)  Any  single  oral  nasal  decongestant 
active  ingredient  identified  in  §  341.20(a) 
may  be  combined  with  any  single  oral 
demulcent  active  ingredient  identified  in 
§  356.18  provided  that  the  product  is 
available  only  in  a  solid  dosage  form  to 
be  dissolved  in  the  mouth  and 
swallowed. 

(w)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral  nasal 
decongestant  active  ingredient  identified 
in  §  341.20(a)  and  any  single  oral 
demulcent  active  ingredient  identified  in 
§  356.18  provided  that  the  product  is 
available  only  in  a  solid  dosage  form  to 
be  dissolved  in  the  mouth  and 
swallowed. 

(x)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral 
anesthetic/analgesic  active  ingredient 


identified  in  §  356.10  and  any  single  oral 
demulcent  active  ingredient  identified  in 
§  356.18  provided  that  the  product  is 
available  only  in  a  solid  dosage  form  to 
be  dissolved  in  the  mouth  and 
swallowed. 

(y)  Any  single  oral  nasal  decongestant 
active  ingredient  identified  in  §  341.20(a) 
may  be  combined  with  any  single  oral 
anesthetic/analgesic  active  ingredient 
identified  in  §  356.10  and  any  single  oral 
demulcent  active  ingredient  identified  in 
§  356.18  provided  that  the  product  is 
available  only  in  a  solid  dosage  form  to 
be  dissolved  in  the  mouth  and 
swallowed. 

(z)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral  nasal 
decongestant  active  ingredient  identified 
in  §  341.20(a)  and  any  single  oral 
anesthetic/analgesic  active  ingredient 
identified  in  §  356.10  and  any  single  oral 
demulcent  active  ingredient  indentified 
in  §  356.18  provided  that  the  product  is 
available  only  in  a  solid  dosage  form  to 
be  dissolved  in  the  mouth  and 
swallowed. 
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40.  One  comment  noted  a  possible 
oversight  in  the  Panel's  classification  of 
Category  I  combinations.  The  comment 
pointed  out  that  the  Panel  placed  in 
Category  I  combinations  containing  an 
antitussive  and  a  local  anesthetic  or 
local  analgesicantipyretic  in  a  lozenge 
dosage  form  and  combinations 
containing  a  nasal  decongestant  and  a 
local  anesthetic  or  local  analgesic- 
antipyretic  in  a  lozenge  dosage  form. 
The  Panel  did  not,  however,  classify 
combinations  of  an  antitussive,  a  nasal 
decongestant,  and  a  local  anesthetic  or 
local  analgesic-antipyretic.  The 
comment  requested  Category  I 
classification  of  such  combinations  in  a 
lozenge  dosage  form,  stating  that  there 
should  be  no  difficulty  in  recognizing  the 
target  population  with  concurrent 
symptoms  necessitating  treatment  with 
the  three  pharmacologically  different 
Category  I  ingredients. 

The  agency  has  reviewed  the  Panel's 
recommended  criteria  for  classifying 
cough-cold  combinations  and  agrees 
that  there  is  a  target  population  that  has 
the  symptoms  of  nasal  congestion, 
cough,  and  sore  throat  concurrently.  As 


noted  in  comment  38  above,  the  term 
"antipyretic"  should  not  be  included  for 
combinations  such  as  these.  As  noted  in 
comment  39  above,  the  anesthetic/ 
analgesic  ingredients  in  these 
combinations  are  limited  to  those  that 
are  generally  recognized  as  safe  and 
effective  for  use  on  the  oral  mucosa,  and 
the  nasal  decongestants  in  these 
combinations  are  limited  specifically  to 
any  oral  nasal  decongestants  that  are 
identified  in  §  341.20(a)  as  generally 
recognized  as  safe  and  effective  (50  FR 
2238).  The  agency  is  including  in  this 
tentative  final  monograph  combinations 
containing  an  oral  antitussive,  an  oral 
nasal  decongestant,  and  an  anesth»>tic/ 
analgesic  provided  the  product  is 
available  only  in  a  solid  dosage  form  to 
be  dissolved  in  the  mouth  and 
swallowed. 

41.  One  comment  opposed  the  Panel's 
Category  II  classification  of  a 
combination  product  containing  an 
antihistamine  for  the  exclusive  purpose 
of  sedation  and  a  second  antihistamine 
for  relief  of  the  symptoms  of  allergic 
rhinitis.  The  comment  referred  to  the 
Panels  discussion  regarding  nighttime 
cough-cold  products  which  are  promoted 
for  use  at  bedtime  to  provide  a  restful 
sleep  (41  FR  38415,  paragraph  B.l.a).  The 
Panel  stated  that  the  duration  of  drug 
effects  in  nighttime  cold  products  which 
are  recommended  to  be  taken  once  at 
bedtime  is  not  fully  documented,  and  it 
recommended  the  use  of  antihistamines 
in  cough-cold  products  only  for  the  relief 
of  symptoms  of  allergic  rhinitis.  The 
comment  contended  that  the  Panel's 
determination  that  a  combination  of  two 
antihistamines  is  "not  rational"  is  a 
"conclusionary  statement"  and  that  the 
Panel  provided  no  data  to  support  this 
conclusion.  The  comment  recommended 
that  such  combinations  be  placed  in 
Category  1  in  the  absence  of  any 
supporting  data  to  prove  irrationality. 

The  agency  agrees  with  the  Panel  that 
it  is  irrational  to  add  an  additional 
antihistamine  primarily  for  the  purpose 
of  sedation  when  treating  the  symptoms 
of  allergic  rhinitis.  When  using  an 
antihistamine  to  relieve  the  symptoms  of 
allergic  rhinitis,  the  desired  therapeutic 
effect  is  to  alleviate  the  symptoms  of 
allergy,  i.e.,  runny  nose,  sneezing,  and 
itchy  and  watery  eyes.  Addition  of  a 
second  antihistamine  to  the  product  to 
promote  sleep  is  unnecessary  because  if 
allergic  rhinitis  symptoms  are  relieved 
at  night  by  using  an  antihistamine,  most 
individuals  will  sleep  normally. 
Antihistamines  as  a  class  produce 
varying  degrees  of  drowsiness  as  a  side 
effect.  The  agency  is  not  convinced  that 
there  is  a  need  to  compound  the 
drowsiness  effect  of  one  anlihislamin*,,,.. 
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by  adding  a  second  antihistamine  to  the 
product.  The  comment  also  implies  that 
there  is  a  target  population  for  which  an 
OTC  drug  product  consisting  of  two 
antihistamines  would  be  appropriate. 
However,  the  comment  did  not  submit 
any  supporting  data.  For  these  reasons, 
the  combination  of  an  antihistamine  for 
the  relief  of  the  symptoms  of  allergic 
rhinitis  and  an  antihistamine  added 
solely  for  sedation  purposes  remains  in 
Category  11. 

42.  One  comment  expressed  concern 
that  adverse  reactions  have  been 
reported  with  some  antihistamine/ 
decongestant  combination  products 
containing  central  nervous  system 
Stimulants  or  sympathomimetic-like 
agents.  The  comment  stated  that  good 
data  are  not  available  concerning 
adverse  reactions  caused  by  such 
combinations;  therefore  in-depth  review 
is  needed.  No  additional  information 
was  submitted  by  the  comment. 

The  agency  notes  that  the  Panel 
reviewed  the  available  data  to 
determine  the  rationale  and 
appropriateness  of  cough-cold 
combination  drug  products  and  to 
determine  the  potential  for  these 
combinations  to  cause  side  effects  and 
adverse  reactions.  Based  on  its  review, 
the  Panel  recommended  that  any 
Category  I  antihistamine  could  be 
combined  with  any  Category  I  nasal 
decongestant  provided  each  ingredient 
in  the  combination  was  present  in 
amounts  within  the  effective  dosage 
range  and  the  appropriate  Category  I 
labeling  was  used  (41  FR  38328). 

The  data  reviewed  by  the  Panel 
included  the  marketing  history  and 
adverse  reaction  reports  (Ref.  1)  for 
currently  marketed  drug  products 
containing  antihistamines  and  nasal 
decongestants.  The  Panel  found  that 
these  data  showed  a  low  incidence  of 
adverse  effects  for  these  combinations 
(41  FR  38325)  and  therefore  did  not 
recommend  any  additional  warning 
statements  beyond  those  recommended 
for  individual  antihistamine  and  oral 
nasal  decongestant  active  ingredients. 
The  agency  has  reviewed  the  adverse 
reaction  reports  for  the  years  1969  to 
1988  for  various  combination  drug 
products  containing  antihistamines  and 
nasal  decongestants.  These  data  show 
that  there  is  a  relatively  low  incidence 
of  central  nervous  system  stimulant 
adverse  effects  caused  by  these 
combinations  (Ref.  2). 

Because  the  pharmacologic  actions  of 
the  various  Category  1  antihistamines 
are  similar,  and  because  the 
pharmacologic  actions  of  the  various 
Category  I  oral  nasal  decongestants  are 
similar,  the  agency  agrees  with  the 
Panel  that  any  Categorj- 1  antihistamine 


and  any  Category  I  oral  nasal 
decongestant  may  be  safely  combined. 
All  warning  statements  that  are  required 
for  individual  antihistamine  and  oral 
nasal  decongestant  active  ingredients 
will  be  required  for  comVjinafion  drug 
products  containing  those  ingredients, 
and  the  agency  believes  that  the 
proposed  warnings  in  §§  341.72(c)  and 
341.80(c)  are  adequate  to  warn 
consumers  of  the  possibility  of  adverse 
effects  of  a  combination  product. 
Therefore,  no  further  in-depth  review  is 
necessary  at  this  time. 
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43.  One  comment  argued  that  it  was 
inappropriate  for  the  Panel  to 
recommend  a  Category  II  classification 
for  a  combination  containing  a  drug 
recognized  as  both  an  antitussive  and 
an  antihistamine  combined  with  another 
antitussive  and/or  antihistamine.  The 
comment  argued  that  the  Panel 
expressed  only  theoretical  concerns 
regarding  the  safety  of  this  combination 
and  did  not  document  the  incidence  of 
side  effects  it  envisaged  as  occurring. 
The  comment  urged  that  such  a 
combination  be  placed  in  Category  III. 

The  agency  believes  that  the 
combination  drug  products  described  by 
the  comment  and  classified  by  the  Panel 
in  Category  II  (41  FR  38326)  should  be 
considered  to  be  combinations 
containing  two  ingredients  from  the 
same  pharmacologic  group  and  that  a 
Category  II  classification  is  inconsistent 
with  the  Panel's  recommendation  that 
such  combinations  containing  two 
ingredients  from  the  same 
pharmacologic  group  should  be  in 
Category  III.  The  agency's  "General 
Guidelines  for  OTC  Drug  Combination 
Products"  (cited  above),  which  were 
made  available  after  publication  of  the 
Panel's  report,  state  that  Category  I 
active  ingredients  from  the  same 
therapeutic  category  that  have  the  same 
mechanism  of  action  should  not 
ordinarily  be  combined  unless  there  is 
some  advantage  over  the  single 
ingredients  in  terms  of  enhanced 
effectiveness,  safety,  patient 
acceptance,  or  quality  of  formulation. 
However,  these  guidelines  also  state 
that  such  ingredients  may  be  combined 
in  selected  circumstances  to  treat  the 
same  symptoms  or  conditions  if  the 
combination  meets  the  OTC  drug 
combination  policy  in  all  respects,  the 
combination  offers  some  advantage  over 


the  active  ingredients  used  alone,  and 
the  combination  is.  on  a  benefit-risk 
basis,  equal  to  or  better  than  each  of  the 
active  ingredients  used  alone  at  its 
therapeutic  dose.  Accordingly,  based  on 
the  Panels  position  concerning 
combinations  containing  two  ingredients 
from  the  same  pharmacologic  group  and 
the  agency's  general  combination 
guidelines,  the  agency  has  placed  these 
types  of  oral  antitussive-antihistamine 
combinations  in  Category  III. 

44.  One  comment  was  opposed  to  the 
proposed  restriction  of  OTC  antitussive- 
antihistamine  combinations  to 
nonproductive  cough  when  the 
underlying  disease  stimulating  the  cough 
is  a  cold.  The  comment  stated  that  it 
was  not  aware  of  any  "evidence  that  the 
combining  of  OTC  doses  of  antitussives 
and  antihistamines  results  in  any 
negative  effect  on  patients  with 
productive  cough  due  to  a  cold."  The 
comment  contended  that  consumer  and 
clinical  experience,  including  clinical 
studies  reported  to  the  Panel,  provided 
evidence  that  the  use  of  antitussive- 
antihistamine  combinations  for  cough 
due  to  a  cold  are  both  safe  and 
beneficial  to  the  patient. 

The  agency  does  not  agree  with  the 
comment  that  antitussive-antihistamine 
combinations  should  be  allowed  as  a 
treatment  for  productive  cough,  i.e.. 
cough  associated  with  excessive 
phlegm,  when  the  underlying  disease 
stimulating  the  cough  is  a  cold. 
Antitussives,  as  single  ingredient 
products,  have  also  been  restricted  to 
non-productive  cough  (i.e.,  cough  that  is 
not  associated  with  excessive 
secretions)  because  cough  suppression 
in  certain  diseases  with  productive 
cough  may  impair  clearing  of  the  airway 
(48  FR  48589).  Antihistamines  have  a 
drying  effect  and  may  cause  thickening 
of  the  secretions  in  the  larynx,  phamyx. 
and  lower  respiratory  tract.  Retention  of 
these  secretions  may  also  lead  to  the 
potentially  harmful  effect  of  airway 
obstruction  (Ref.  1).  A  productive  cough 
may  be  associated  with  a  wide  variety 
of  diseases,  ranging  from  a  mild  self- 
limiting  disease  to  a  very  serious 
disease  (Ref.  1).  The  symptoms  of  the 
common  cold  in  its  early  stages  are  verj' 
similar  to  the  early  stages  of  diseases 
such  as  pneumonia,  tuberculosis, 
pertussis,  or  measles,  and  are  not 
readily  distinguishable  (Refs.  2,  3,  and 
4).  It  is  not  possible  for  the  consumer  to 
recognize  the  cause  of  a  productive 
cough,  and  the  agency  believes  that,  in 
the  interest  of  safety,  a  generalized 
warning  against  use  of  antitussives  in 
cough  accompanied  by  excessive 
phlegm  (mucus)  is  warranted. 
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The  Panel  recommended  the  following 
warning  in  §  341.74(b)(2)  for  all  products 
containing  an  antitussive:  "Do  not  take 
this  product  for  persistent  or  chronic 
cough  such  as  occurs  with  smoking, 
asthma,  or  emphysema,  or  where  cough 
is  accompanied  by  excessive  secretions 
except  under  the  advice  and  supervision 
of  a  physician."  This  warning 
(redesignated  as  §  341.74(c](1](i)  in  the 
antitussive  tentative  Hnal  monograph 
(48  FR  48594))  has  been  slightly  revised 
for  clarity  to  read  as  follows: 

Do  not  take  this  product  for  persistent  or 
chronic  cough  such  as  occurs  with  smoking, 
asthma,  or  emphysema,  or  if  cough  is 
accompanied  by  excessive  phlegm  (mucus) 
unless  directed  by  a  doctor. 
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45.  One  comment  pointed  out  a 
discrepancy  between  the  Panel's  report 
and  the  Panel's  recommended 
monograph  regarding  the  combination  of 
an  oral  bronchodilator  and  an 
antitussive.  The  comment  stated  that  the 
Panel  indicated  in  its  report  that  a 
combination  product  containing  an  oral 
bronchodilator  and  an  antitussive  when 
labeled  only  for  cough  associated  with 
asthma  is  a  Category  II  combination 
because  the  antitussive  suppresses 
cough,  and  the  cough  reflex  is  essential 
in  asthma  to  maintain  an  open  airway 
by  clearing  the  respiratory  passages  of 
excessive  secretions.  However,  such  a 
combination  was  included  as  a  Category 
I  combination  in  {  341.40(f)  and 

S  341.85(b)  of  tlie  advance  notice  of 
proposed  rulemaking. 

The  agency  previously  recognized  this 
discrepancy  and  corrected  it  in  the 
Federal  Register  of  October  28, 1977  (42 
FR  56756)  by  proposing  to  delete 
§  341.40(f)  and  S  341.B5(b).  Interested 
persons  were  invited  to  comment  on  this 
proposed  deletion,  but  no  comments 
were  received.  Therefore,  the 
combination  of  an  oral  bronchodilator 
and  an  oral  antitussive  labeled  for 
cough  associated  with  asthma  is 
classified  as  Category  II  and  is  not 
included  in  this  tentative  final 
monograph. 

46,  One  comment  disagreed  with  the 
Panel's  recommendation  that  a 


combination  containing  an  antitussive 
and  an  expectorant  that  is  labeled  for  a 
productive  cough  be  placed  in  Category 
III  and  requested  that  such  a 
combination  be  classified  in  Category  I. 
The  comment  agreed  with  what  it 
contended  was  the  Panel's  concern  that 
chronic  bronchitic,  asthmatic,  and 
emphysematous  patients  not  drown  in 
their  own  secretions  when  taking  such  a 
combination,  but  argued  that  this  is  not 
a  problem  with  OTC  use  of  this 
combination.  The  comment  claimed  that: 
(1)  OTC  antitussives  at  their 
recommended  dosages  do  not  prevent 
physiological  coughing,  i.e.,  coughing  to 
clear  the  airways  of  mucus,  but  merely 
reduce  excessive  irritative  cough;  (2) 
there  is  no  evidence  that  increasing  the 
volume  of  mucus  in  productive  cough 
due  to  a  cold  by  the  action  of  an 
expectorant  represents  a  hazard  to  a 
person  with  a  cold;  and  (3)  when  the 
recommended  use  of  the  combination  is 
for  cough  due  to  a  cold,  the  great 
majority  of  the  population  desiring 
cough  relief  do  not  have  bronchitis, 
asthma,  or  emphysema.  The  comment 
stated  that  there  is  a  growing  body  of 
clinical  acceptance  that  OTC 
antitussives  reduce  excessive  irritative 
cough  but  not  physiological  coughing 
and  therefore  would  not  present  a 
problem  in  patients  with  productive 
cough.  It  also  stated  that  cKnical  studies 
of  cough  syrups  containing  antitussives 
and  expectorants  in  patients  with  cough 
due  to  a  cold  have  usually  involved 
patients  with  productive  and 
nonproductive  cough  indiscriminately, 
without  evidence  of  lack  of  safety. 

The  Panel  specincally  stated  that 
"additional  studies  are  necessary  to 
assess  the  combined  effects  of  an 
antitussive  and  an  expectorant  in  the 
presence  of  excessive  or  more  fluid 
bronchial  secretions"  (41  FR  38328). 
Accordingly,  the  Panel  concluded  that 
an  OTC  cough-cold  combination  of  an 
antitussive  and  an  expectorant,  when 
indicated  for  a  productive  cough,  be 
classified  in  Category  III.  The  agency 
agrees  with  the  Panel's  conclusion  and 
does  not  consider  the  information 
contained  in  the  comment  sufficient  to 
support  a  Category  I  classification  for  a 
combination  of  an  oral  antitussive  and 
an  expectorant.  The  comment  failed  to 
provide  specific  documentation,  in  the 
form  of  data  from  well-controlled 
clinical  studies,  to  justify  its  claims. 
Without  such  data,  the  agency 
concludes  that  a  combination  containing 
an  oral  antitussive  and  an  expectorant 
labeled  for  productive  cough  will  not  be 
reclassified  to  Category  I  and  will 
remain  in  Category  III. 

47.  One  comment  objected  to  the 
Panel's  decision  to  fAatx  combination 


drug  products  containing  ingredients 
from  four  different  pharmacologic 
groups  in  Category  III  until  a  significant 
target  population  requiring  such  a 
combination  was  identified  and  argued 
that  data  were  submitted  to  the  Panel 
concerning  the  existence  of  such  a 
population  (Ref.  1).  Another  comment 
submitted  new  data  from  an 
unpublished  epidemiological  study  (Ref. 
2)  conducted  to  comply  with  the  Panel's 
recommendation  that  a  significant  target 
population  be  identified  for  an  OTC 
four-ingredient  combination  drug 
product  containing  an  analgesic- 
antipyretic,  an  antitussive,  an 
antihistamine,  and  a  nasal  decongestant 
for  treatment  of  concurrent  cold 
symptoms  (41  FR  38328).  Six  comments, 
noting  that  the  Panel  did  not  categorize 
a  combination  consisting  of  ingredients 
from  three  of  the  four  pharmacologic 
groups,  i.e.,  an  analgesic-antipyretic,  an 
antihistamine,  and  a  nasal 
decongestant,  requested  that  this  three- 
ingredient  combination  be  classified  in 
Category  I,  based  on  submissions  made 
for  the  combination  containing 
ingredients  from  the  four  pharmacologic 
groups  (Ref.  3). 

The  data  referred  to  by  the  first 
comment  included  several  literature 
references,  a  consumer  research  study, 
and  a  retrospective  analysis  of  four 
clinical  studies,  none  of  which  was 
originally  conducted  to  determine  the 
existence  of  the  applicable  target 
population.  The  Panel  concluded  that 
these  data  did  not  support  the  existence 
of  a  significant  target  population  with 
concurrent  cold  symptoms  of  sufficient 
duration  and  severity  to  require  a  four- 
ingredient  combination  drug  product. 

The  new  data  submitted  by  the 
second  comment  consisted  of  an 
epidemiological  study  conducted  by 
seven  investigators  who  followed  a 
protocol  consisting  of  a  physical 
examination,  including  a  nasal  turbinate 
observation;  a  characterization  of 
complaints;  and  a  retrospective  survey 
of  subjects  who  had  he^d  colds  and  had 
been  accepted  for  pharmacological 
assay  experiments.  The  agency's 
analysis  of  the  data  indicated  that  the 
seven  investigators  identified  a  total  of 
695  patients,  of  whom  308,  or  44.32 
percent,  had  symptoms  in  all  four 
treatment  categories,  i.e..  (1)  analgesic- 
antipyretic  for  pain,  such  as  muscle  ache 
and  headache,  and  feven  (2)  antitussive 
for  wet  or  dry  cough;  (3)  antihistamine 
for  watery  eyes,  runny  nose,  and  itchy 
nose;  and  (4)  nasal  decongestant  for 
congestion.  The  retrospective  survey 
confirmed  the  epideipiological  study  by 
identifying  another  large  population  of 
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individuals  with  symptoms  in  all  four 
categories. 

The  agency  accepts  the  results  of  the 
epidemiological  study  as  evidence  of  the 
existence  of  a  significant  target 
population  with  concurrent  cold 
symptoms  of  sufficient  duration  and 
severity  to  require  a  combination 
product  containing  an  analgesic- 
antipyretic  (as  a  single  ingredient 
identified  in  §  343.10  or  as  a 
combination  containing  an  analgesic- 
antipyretic  identified  in  §  343.20  (a)  or 
(b)(3),  an  oral  antitussive,  an 
antihistamine,  and  an  oral  nasal 
decongestant.  Based  on  this  evidence, 
the  agency  proposes  to  reclassify  such  a 
combination  from  Category  III  to 
Category  I  in  this  tentative  final 
monograph. 

Based  on  its  evaluation  of  the  data 
submitted  for  use  of  a  combination 
product  containing  ingredients  from  the 
four  pharmacological  groups,  the  agency 
proposes  to  classify  the  following  as 
Category  I  in  this  tentative  final 
monograph:  (1)  a  combination  consisting 
of  an  analgesic-antipyretic  (as  a  single 
ingredient  or  as  a  combination 
containing  an  analgesic-antipyretic  as 
identified  above),  an  oral  antitussive, 
and  an  oral  nasal  decongestant  and  (2)  a 
combination  consisting  of  an  oral 
antitussive  and  an  analgesic-antipyretic 
(as  a  single  ingredient  or  as  a 
combination  containing  an  analgesic- 
antipyretic  as  identified  above).  The 
agency's  detailed  comments  and 
evaluation  on  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Refs.  4 
and  5). 

The  labeling  for  the  analgesic- 
antipyretic  component  of  combination 
drug  products  containing  cough-cold 
ingredients  and  analgesic-antipyretic 
ingredients  may  include  indications  for 
the  "temporary  relief  of  minor  aches, 
pains,  headache,  muscular  aches,  and 
fever  associated  with  the  common  cold." 
(See  comment  61  below.)  These 
indications,  consistent  with  the 
symptoms  reported  in  the 
epidemiological  study  (Ref.  2).  are 
commonly  found  on  currently  marketed 
products  and  are  also  consistent  with 
the  intended  use  of  a  combination  drug 
product  containing  cough-cold  and 
analgesic-antipyretic  ingredients. 
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48.  One  comment  suggested  that  the 
list  of  ingredients  deferred  to  the 
Advisory  Review  Panel  on  OTC  Oral 
Cavity  Drug  Products  (Oral  Cavity 
Panel)  (41  FR  38319)  should  be 
supplemented  to  include  benzocaine. 
The  comment  pointed  out  that  there  are 
several  currently  marketed  combination 
drug  products  containing  benzocaine 
and  an  antitussive  or  a  nasal 
decongestant  and  that  such 
combinations  have  been  classified  as 
Category  I  by  the  Cough-Cold  Panel  (41 
FR  38326). 

Benzocaine  was  reviewed  and 
included  in  the  Oral  Cavity  Panels 
report  published  in  the  Federal  Register 
of  May  25, 1982  (47  FR  22712). 
Benzocaine  should  have  been  listed  at 
41  FR  38319  with  the  other  ingredients 
deferred  by  the  Cough-Cold  Panel  to  the 
Oral  Cavity  Panel,  and  the  agency  now 
corrects  the  omission. 

49.  One  comment  objected  to  the 
Panel's  classification  of  phenobarbital  8 
mg  in  Category  III  as  a  stimulant 
corrective  to  counteract  the  adverse 
central  nervous  system  stimulant  effects 
of  drugs  such  as  ephedrine  in 
antiasthmatic  preparations  and 
requested  Category  I  classification 
instead.  The  comment  cited  Goodman 
and  Oilman  (Ref.  1).  as  reflecting  the 
experience  of  clinicians,  to  support  its 
contention  that  there  are  sufficient  data 
to  permit  final  classification  of 
phenobarbital  as  safe  and  effective  for 
OTC  use  as  a  stimulant  corrective.  The 
comment  presented  the  following 
medical  arguments  to  justify  the  use  of 
phenobarbital  at  a  low  dose  to 
counteract  the  central  nervous  system 
stimulant  effects  of  other  drugs:  (1) 
Barbiturates  are  respiratory 
depressants,  (2)  the  hypoxic  and 
chemical  drives  to  respiration  are 
decreased  as  the  barbiturate  dose 
increases,  and  (3)  the  medical  treatment 
of  asthma  must  provide  for  maximum 
breathing  capacity  and  velocity  of  air 
movement,  especially  in  the  expiratory 
phase.  In  addition,  the  comment  noted 
that  the  Panel  used  the  term  "sedative 
corrective"  instead  of  "stimulant 
corrective"  in  its  statement  on  the 
effectiveness  of  phenobarbital  (41  FR 
38418). 

The  agency  has  reviewed  the  Panel's 
recommendations  on  phenobarbital  (41 
FR  38417)  and  on  combination  products 
containing  stimulant  and  sedative 
correctives  (41  FR  38325).  as  well  as  the 


information  provided  in  the  comment. 
The  agency  has  also  reviewed  the 
findings  of  the  Pulmonary-Allergy  Drugs 
Advisory  Committee,  which  stated 
unanimously  that  there  was  no  evidence 
that  formulation  with  a  barbiturate 
reduces  the  incidence  of  side  effects 
caused  by  ephedrine-theophylline 
combinations  (Ref.  2). 

Sims,  do  Pico,  and  Reed  (Ref.  3) 
reported  in  a  recent  double-blind, 
randomized,  placebo-controlled  study 
that  phenobarbital  8  mg,  in  combination 
with  theophylline  130  mg  and  ephedrine 
25  mg.  did  not  reduce  the  central 
nervous  system  stimulant  side  effects  of 
tremor,  nervousness,  or  nausea  induced 
by  theophylline  or  ephedrine.  As  the 
Panel  noted,  phenobarbital  and  other 
barbiturates  are  subject  to  abuse  (41  FR 
38417).  phenobarbital  is  a  potent  hepatic 
microsomal  enzyme-inducer  which 
alters  corticosteroid  metabolism 
(prescription  corticosteroid  drugs  are 
sometimes  used  in  patients  with 
bronchial  asthma),  and  phenobarbital 
has  a  known  enzyme-inducing  effect 
with  many  other  commonly  used  drugs 
(Refs.  4,  5,  and  6). 

As  indicated  in  the  comment, 
phenobarbital  and  the  barbiturates  have 
a  respiratory  depressant  effect,  which 
would  be  a  specific  hazard  to  a  large 
segment  of  the  population  with 
diminished  pulmonary  function  as  a 
result  of  chronic  obstructive  pulmonary 
disease,  and  a  possible  hazard  to 
individuals  with  other  diseases. 

These  adverse  effects  could  occur 
with  the  proposed  adult  oral  dosage 
regimen  of  8  to  16  mg  of  phenobarbital 
every  4  hours  (41  FR  38418).  The  daily 
(24  hour)  dose  of  phenobarbital  could  be 
as  high  as  96  mg.  Lecamwasam  et  al. 
(Ref.  5),  Landay  et  al.  (Ref.  6),  and 
Brooks  et  al.  (Ref.  7)  have  reported 
significant  effects  of  phenobarbital  on 
the  metabolism  of  other  drugs  when 
administered  at  a  level  of  90  mg  daily. 
Thus,  phenobarbital  used  at  this  dosage 
could  create  the  potential  for  a 
significant  incidence  of  adverse  drug 
interactions  by  affecting  the  metabolism 
of  many  other  commonly  used  drtigs. 

Goodman  and  Gilman  (Ref.  1).  whom  . 
the  comment  cited,  state  that  "the 
central  nervous  system  stimulant  action 
of  ephedrine  tends  to  cause  wakefulness 
and  irritability,  and  a  barbiturate  is 
commonly  given  in  addition."  However, 
the  "reference"  in  Goodman  and  Gilman 
does  not  provide  any  indication  of  a 
phenobarbital  dosage  for  this  purpose, 
nor  does  it  indicate  that  phenobarbital 
should  be  used  in  combination  with 
ephedrine  or  theophylline  for  self- 
medication.  On  the  contrary.  Goodman 
and  Gilman  state  that  barbiturates  in 
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mixtures  offer  little  advantage  and  that 
the  physician  should  prescribe  such 
drugs  separately  for  concurrent  use, 
adjusting  doses  to  specific  patient  needs 
(Ref.  8).  In  fact,  data  show  that 
phenobarbital  6  mg  is  not  effective  as  a 
stimulant  corrective  in  combination  with 
ephedrine  and  theophylline  (Ref.  2). 

Based  on  its  review  of  available  data, 
the  agency  concludes  that  phenobarbital 
is  not  generally  recognized  as  safe  and 
effective  for  OTC  use  as  a  stimulant 
corrective  in  combination  products  with 
central  nervous  system  stimulant  drugs 
such  as  ephedrine  or  the  theophyllines 
and  is  reclassifying  phenobarbital  8  mg 
as  a  stimulant  corrective  from  Category 
III  to  Category  II. 

Regarding  the  use  of  the  term 
"sedative  corrective"  in  the  Panel's 
report  at  41  PR  38325,  the  agency  agrees 
with  the  comment  that  the  term 
"stimulant  corrective"  should  have  been 
used. 
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50.  One  comment  indicated  that 
"lethargy,"  a  feeling  of  fatigue  or 
tiredness,  should  have  been  included 
with  the  cold  symptoms  listed  by  the 
Panel  at  41  FR  38320.  The  comment 
claimed  that  caffeine  included  in  a  cold 
preparation  not  containing  an 
antihistamine  would  combat  the 
lethargy  that  ejects  a  significant  target 
population  of  persons  with  cold 


symptoms.  The  comment  recommended 
that,  because  of  its  stimulant  action, 
caffeine  at  a  dosage  of  15  to  30  mg 
should  be  permitted  in  cold  preparations 
to  overcome  symptoms  of  lethargy. 

The  agency  agrees  that  lethargy  may 
be  a  symptom  which  accompanies  a 
cold.  In  the  final  monograph  for  OTC 
stimulant  drug  products,  caffeine  was 
included  as  a  monograph  drug  for  the 
indication  "helps  restore  mental 
alertness  or  wakefulness  when 
experiencing  fatigue  or  drowsiness"  in  a 
dose  of  100  to  200  mg  (53  FR  8105).  The 
comment  did  not  submit  any  data  to 
support  its  suggested  inclusion  in  a 
cough-cold  combination  of  15  to  30  mg 
(or  a  higher  quantity)  of  caffeine  to 
combat  "lethargy"  accompanying  the 
common  cold.  Therefore,  the  agency  is 
unable  to  accept  the  comment's  request 
at  this  time. 

51.  One  comment  requested  Category 
I  classification  for  a  combination 
product  containing  phenylephrine 
hydrochloride  (a  nasal  decongestant) 
and  methapyrilene  hydrochloride  (an 
antihistamine)  in  a  nasal  spray  and 
submitted  two  clinical  studies  in  support 
of  its  request  (Ref.  1). 

The  Panel  classified  combination 
products  containing  a  nasal 
decongestant  and  an  antihistamine 
administered  topically  in  a  spray  or 
drops  in  Category  III.  The  Panel 
specified  that  additional  studies  are 
necessary  to  assess  the  contribution  of 
an  antihistamine  administered  by  the 
topical  route  because  there  are 
inadequate  studies  demonstrating  the 
effectiveness  of  topically  applied 
antihistamines  in  such  combinations  (41 
FR  38328).  In  the  studies  submitted  by 
the  comment,  nasal  sprays  containing 
0.125  percent  methapyrilene 
hydrochloride  alone,  0.50  percent 
phenylephrine  hydrochloride  alone,  and 
0.125  percent  methapyrilene  and  0.50 
percent  phenylephrine  in  combination 
were  studied  on  a  double-blind,  parallel 
(non-crossover)  basis  in  patients  with 
allergic  riiinitis  (ragweed  hay  fever)  and 
acute  coryzal  rhinitis.  The  agency's 
evaluation  of  the  studies  indicates  that 
methapyrilene  hydrochloride  alone  had 
no  significant  effect  on  the 
symptomatology  of  coryza  or  allergic 
rhinitis,  and  that  there  were  no 
significant  differences  between 
phenylephrine  alone  and  the 
combination  of  phenylephrine  and 
methapyrilene  in  relieving  the  symptoms 
of  coryza  and  allergic  rhinitis. 

In  light  of  the  finding  by  the  National 
Cancer  Institute  that  methapyrilene  is  a 
potent  carcinogen  in  rats -and  therefore  a 
potential  carcinogen  in  man, 
manufacturers  have  voluntarily  recalled 
all  methapyrilene-containing  products 


from  the  market,  and  FDA  has 
withdrawn  all  NDA's  for  products 
containing  methapyrilene.  (See  the 
preamble  to  the  tentative  final 
monograph  for  OTC  antihistamine  drug 
products  published  in  the  Federal 
Register  of  January  15, 1985;  50  FR  2200.) 
The  agency  has  placed  all  OTC 
methapyrilene-containing  drug  products 
in  Category  II  for  safety,  and  the 
combination  of  phenylephrine 
hydrochloride  and  methapyrilene 
hydrochloride  in  a  nasal  spray  or  drops 
for  OTC  use  will  not  be  considered 
further  in  this  document.  However,  the 
combination  of  a  Category  I 
antihistamine  and  a  Category  1  nasal 
decongestant  in  a  nasal  spray  or  drops 
will  remain  in  Category  III  until 
substantive  data  are  submitted  to 
demonstrate  the  effectiveness  of  such  a 
combination. 

Reference 

(1)  Comment  COIll.  Docket  Number  76N- 
0052.  Dockets  Management  Branch. 

52.  One  comment  objected  to  the 
reformulation  of  a  specific  cough-cold 
combination  drug  product,  contending 
that  the  reformulated  product  Is  not  "as 
effective  as  the  one  (FDA)  forced  to  be 
taken  off  the  market." 

The  combination  product  referred  to 
in  the  comment  was  submitted  to  the 
Panel  in  October  1972  and  at  that  time 
contained  1  mg  chlorpheniramine 
maleate  (an  antihistamine).  5  mg 
phenylephrine  hydrochloride  (a  nasal 
decongestant).  300  mg  acetaminophen 
(an  analgesic-antipyretic),  and  30  mg 
caffeine  (a  stimulant)  per  tablet  at  an 
adult  dosage  of  two  tablets  every  4 
hours  (Ref.  1).  The  presently  marketed 
combination  contains  2  mg 
chlorpheniramine  maleate.  18.75  mg 
phenylpropanolamine  (a  nasal 
decongestant),  and  325  mg 
acetaminophen  per  tablet  at  an  adult 
dosage  of  two  tablets  every  4  hours.  The 
reformulation  of  the  combination 
product  was  probably  due  in  part  to  the 
recommendations  of  the  Panel,  but  was 
undertaken  voluntarily  by  the 
manufacturer. 

The  Panel  recommended  4  mg  of 
chlorpheniramine  as  the  minimum 
effective  adult  dose  (41  FR  38384).  and 
the  agency  adopted  this  dose  in  the 
tentative  final  monograph  for  OTC 
antihistamine  drug  products  (50  FR 
2217).  The  previous  combination  product 
formulation  provided  an  adult  dose  of  2 
mg  chlorpheniramine  in  two  tablets, 
only  half  the  Panel's  recommended 
effective  dose.  The  new  combination 
provides  an  effective  adult  dose  of  4  mg 
chlorpheniramine  in  two  tablets. 
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The  previous  combination  also 
provided  an  oral  adult  dose  of  10  mg 
phenylephrine  hydrochloride  as  a  nasal 
decongestant  in  two  tablets.  The  new 
combination  provides  an  adult  dose  of 
37.5  mg  phenylpropanolamine  as  a  nasal 
decongestant  in  two  tablets.  Both  the 
dose  of  phenylephrine  in  the  previous 
combination  and  the  dose  of 
phenylpropanolamine  in  the  new 
combination  were  found  by  the  Panel  to 
be  effective  as  nasal  decongestants. 
Therefore,  the  change  in  the  nasal 
decongestant  ingredients  included  in  the 
combination  would  not  appear  to  be 
based  on  the  Panel's  recommendations. 
After  the  Panel's  report  was  published, 
FDA  became  aware  of  studies  indicating 
that  certain  dosages  of 
phenylpropanolamine  may  cause 
elevation  of  blood  pressure.  For  this 
reason,  the  agency  has  decided  to 
address  the  safety  of 
phenylpropanolamine  for  nasal 
decongestant  use  in  a  future  Federal 
Register  publication.  Therefore, 
phenylpropanolamine  is  not  categorized 
in  the  nasal  decongestant  tentative  final 
monograph.  (See  tbe  Federal  Register  of 
January  15. 1985;  50  FR  2220.) 

The  previous  combination  provided 
an  adult  dose  of  60  mg  caffeine  in  two 
tablets,  while  the  new  combination  does 
not  contain  caffeine.  The  Panel 
recognized  that  caffeine  may  be 
included  in  cough-cold  products  that 
contain  antihistamines  as  a  "stimulant 
corrective"  (41  FR  38417).  but  did  not 
find  sufficient  data  to  support  the 
effectiveness  of  caffeine  for  this  use  and 
placed  caffeine  in  Category  III.  (The 
agency  notes  that  the  Panel  used  the 
terms  "stimulant  corrective"  in  referring 
to  caffeine;  however,  the  term  "sedative 
corrective"  should  have  been  used.  The 
agency  hereby  makes  the  correction.) 
No  further  data  have  been  submitted  to 
the  agency  to  demonstrate  the 
effectiveness  of  caffeine  as  a  "sedative 
corrective."  Caffeine  will,  therefore, 
remain  in  Category  III  for  this  use. 

The  previous  combination  provided 
an  adult  dose  of  600  mg  acetaminophen 
in  two  tablets,  while  the  new 
combination  provides  an  adult  dose  of 
650  mg  acetaminophen  in  two  tablets. 
The  Advisory  Review  Panel  on  OTC 
Internal  Analgesic  and  Antirheumatic 
Drug  Products  recommended  an  adult 
dosage  range  of  325  to  650  mg 
acetaminophen  as  safe  and  effective  in 
the  advance  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  of  July  8. 1977  (42  FR  35346)  at 
42  FR  35416.  That  Panel's 
recommendations  would  nol  require  a 
change  in  the  formulation  of  the 
combination. 


The  agency  disagrees  with  the 
comment's  contention  that  agency 
actions  have  resulted  in  a  less  effective 
cough-cold  combination  drug  product. 
The  key  change  in  the  formulation  of  the 
combination,  based  on  the 
recommendations  of  the  Cough-Cold 
Panel  and  the  Internal  Analgesic  Panel, 
was  an  increase  in  the  dose  of 
chlorpheniramine  to  an  effective  dose 
(from  2  mg  to  4  mg).  Further  changes  in 
dosage  or  ingredients  may  be  required 
when  the  final  monograph  for  OTC 
cough-cold  products  is  published 
depending  on  the  outcome  of  the 
agency's  review  of  data  on  the  safety  of 
phenylpropanolamine  as  a  nasal 
decongestant.  However,  combinations  of 
an  antihistamine,  an  oral  nasal 
decongestant,  and  an  analgesic- 
antipyretic  ingredient  have  been  placed 
in  Category  1  in  this  tentative  final 
monograph.  The  agency  believes  that  its 
decisions,  which  are  based  on  the 
review  of  data,  marketing  experience, 
and  the  recommendations  of  experts 
regarding  the  safety  and  effectiveness  of 
cougb-cold  drug  products,  will  result  in 
the  marketing  of  only  those  OTC  cough- 
cold  drug  products  that  are  safe  and 
effective. 

RelciviiCB 
(1)  OTC  Volume  040027. 

53.  One  comment  pointed  out  that  a 
marketed  combination  drug  product 
containing  belladonna  alkaloids  (an 
anticholinergic),  phenylpropanolamine 
hydrochloride  (a  nasal  decongestant), 
and  chlorpheniramine  maleate  (an 
antihistamine)  was  similar  to  a 
combination  drug  product  that  was 
deemed  "irrational"  by  the  AMA 
Council  on  Drugs.  1971.  The  comment 
expressed  its  concern  about  the  safety 
of  this  combination  drug  product 
because  of  reported  cases  of  urinary 
retention,  dizziness,  blurring  of  vision, 
etc.  The  comment  stated  that  in  short- 
term  animal  studies  on  this  combination 
drug  product  the  ingredients  taken  in 
combination  "potentiated"  the  toxic 
effects  of  the  individual  in^edients.  The 
comment  objected  to  the  Panel's  report 
for  permitting  marketing  of  this 
combination  drug  product  pending  study 
and  for  not  recommending  study  for 
"long  term"  effects. 

The  Panel  did  not  specifically  classify 
the  combination  product  mentioned  by 
the  comment  i.e.,  an  anticholinergic,  a 
nasal  decongestant,  and  an 
antihistamine.  It  did,  however,  classify 
combinations  containing  atropine,  an 
anticholinergic  drug  that  is  a  component 
of  belladonna  alkaloids,  and  an  oral 
nasal  decongestant  as  Category  III, 
stating  that  the  available  safety  data 


were  insufficient  to  make  a  final 
determination  and  that  additional 
studies  were  necessary  to  assess  the 
potential  additive  central  nervous 
system  stimulant  side  effects  (41  FR 
38328).  Similarly,  the  Panel  classified 
combinations  containing  an 
antihistamine  and  an  anticholinergic  as 
Category  III.  stating  that  additional 
studies  are  necessary  to  assess  the 
nature  and  extent  of  additive 
anticholinergic  side  effects  (41  FR 
38328). 

Based  on  the  Panel's  classification  of 
these  combinations  (atropine  with  an 
oral  nasal  decongestant,  and  an 
antihistamine  with  an  anticholinergic), 
the  combination  of  an  anticholinergic, 
an  oral  nasal  decongestant,  and  an 
antihistamine  would  satisfy  the  criteria 
for  Category  III  combination  drug 
products.  However,  because  there  are 
no  monograph  anticholinergic 
ingredients  at  this  time,  all  OTC 
combination  drug  products  containing 
an  anticholinergic  ingredient  are 
considered  Category  II  (nonmonograph) 
conditions.  (See  the  final  rule  for  OTC 
anticholinergic  drug  products  published 
in  the  Federal  Register  of  November  8. 
1985;  50  FR  46582.) 

The  agency  has  evaluated  the  safety 
of  this  combination  drug  product  by 
considering  the  safety  of  the  individual 
active  ingredients.  The  Panel  recognized 
the  problem  of  urinarj'  retention 
associated  with  belladonna  alkaloids 
and  recommended  that  an  appropriate 
warning  "Do  not  take  this  product  if  you 
have  *  *  *  difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland  except 
under  the  advice  and  supervision  of  a 
physician"  be  included  in  the  labeling  of 
products  containing  this  ingredient.  The 
agency  concurred  at  47  FR  30009  in  the 
tentative  final  monograph  for  OTC 
anticholinergic  drug  products  and 
expectorant  drug  products  published  on 
July  9, 1982. 

Sympathomimetic  drugs  such  as 
phenylpropanolamine,  a  nasal 
decongestant,  may  also  cause  urinary 
retention  problems,  and  the  agency  has 
proposed  the  following  warning  for 
nasal  decongestant  drugs  at  50  FR  2227 
in  the  tentative  final  monograph  for 
OTC  nasal  decongestant  drug  products: 
"Do  not  take  this  product  if  you  have 
heart  disease,  high  blood  pressure, 
thyroid  disease,  diabetes,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor."  The  labeling  for  combination 
drug  products  will  include  the 
applicable  warning  statements  for  the 
individual  ingredients  contained  in  (he 
product.  The  warnings  may  be  combined 
where  appropriate  to  eliminate 
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repetition.  Therefore,  warnings  will  be 
adequately  provided. 

The  Panel  recognized  blurring  of 
vision  and  other  side  effects  which  can 
occur  with  the  use  of  belladonna 
alkaloids  and  recommended  in 
§  341.70(b)(2)  that  the  labeling  for 
products  containing  anticholinergics 
bear  a  warning  that  consumers  should 
stop  taking  this  product  if  any  of  these 
side  effects  occur.  However,  the  Panel 
did  not  include  dizziness  as  one  of  the 
side  effects  identified  in  this  section. 
The  agency  previously  recognized 
dizziness  as  a  possible  side  effect  of 
belladonna  alkaloids  and  added 
"dizziness"  to  the  warning  statement  in 
§  341.70(c)(2)  in  the  tentative  final 
monograph  for  OTC  anticholinergic  drug 
products  and  expectorant  drug  products 
(47  FR  30009).  Because  these  specific 
warning  statements  will  be  required  in 
the  labeling  for  the  combination  drug 
product  should  it  obtain  monograph 
status,  the  agency  believes  that  the 
concern  expressed  by  the  comment 
regarding  safety  has  been  adequately 
addressed. 

The  agency  concludes  that  animal 
studies  for  long-term  toxic  effects  as 
urged  by  the  comment  are  not  needed 
based  on  the  Panel's  evaluation  of 
belladonna  alkaloids  (41  FR  38378).  The 
Panel  believed  that  if  was  not  necessary 
to  recommend  such  studies  because 
belladonna  alkaloids  have  been 
marketed  and  widely  used  for  many 
years. 

The  Panel  staled  that,  in  determining 
the  safety  of  a  drug  or  combination  of 
drugs,  it  considered  both  animal  and 
human  studies  (41  FR  38335).  Although 
animal  studies  were  of  interest,  the 
Panel  pointed  out  that  they  were  seldom 
very  helpful  because  it  would  have  been 
unusual  for  a  drug  to  reach  the  market 
without  satisfactory  animal  safety  data. 
The  agency  is  unaware  of  any  data 
generated  by  animal  studies  to  support 
the  comment's  contention  that 
ingredients  such  as  belladonna 
alkaloids,  phenylpropanolamine 
hydrochloride,  and  chlorpheniramine 
maleate  when  taken  together  in  a 
combination  product  produced  a 
potentiation  of  toxic  effects.  No  new 
data  were  submitted  by  the  comment. 

The  combination  drug  product 
discussed  by  the  comment  has  been 
marketed  OTC  since  1961  with  an 
approved  NDA  for  safety.  In  1980,  the 
manufacturer  reformulated  the  product 
to  delete  the  anticholinergic  ingredient. 
Therefore,  there  has  been  no  need  for 
regulatory  action  prior  to  publication  of 
a  final  rule. 

As  mentioned  above,  the  agency 
believes  that  the  combination  of  an 
anticholinergic,  an  oral  nasal 


decongestant,  and  an  antihistamine 
satisfies  the  criteria  for  Category  III 
combination  drug  products.  However, 
because  at  this  time,  there  are  no 
Category  I  (monograph)  anticholinergic 
ingredients  in  the  final  rule  for  OTC 
anticholinergic  drug  products  (published 
in  the  Federal  Register  of  November  8, 
1985:  50  FR  46582),  all  combination  drug 
products  containing  an  anticholinergic 
ingredient  are  Category  II 
(nonmonograph)  and  may  not  be 
shipped  in  interstate  commerce  after 
November  10, 1986,  the  effective  date  of 
the  final  rule  for  OTC  anticholinergic 
drug  products.  Thus,  in  this  tentative 
final  monograph,  the  combination  of  an 
anticholinergic,  an  oral  nasal 
decongestant,  and  an  antihistamine;  the 
combination  of  an  antihistamine  and  an 
anticholinergic;  and  the  combination  of 
atropine  and  an  oral  nasal  decongestant 
are  being  classified  in  Category  II 
because  all  anticholinergic  ingredients 
are  nonmonograph.  If,  in  the  future,  any 
ingredient  is  determined  to  be  generally 
recognized  as  safe  and  effective  as  an 
OTC  anticholinergic,  and  if  adequate 
data  support  the  safety  and 
effectiveness  of  a  combination  of  an 
anticholinergic,  an  oral  nasal 
decongestant,  and  an  antihistamine,  or 
any  of  the  other  combinations 
mentioned  above,  such  combinations 
may  be  proposed  for  inclusion  in  the 
final  monograph  for  OTC  cold,  cough, 
allergy,  bronchodilator,  and 
antiasthmatic  combination  drug 
products. 

54.  Several  comments  questioned  the 
safety  and  effectiveness  of 
bronchodilator  drug  products  containing 
a  combination  of  theophylline  and 
ephedrine,  and  opposed  the  OTC 
availability  of  such  combinations.  The 
comments  stated  that  the  addition  of 
ephedrine  to  theophylline  results  in 
synergistic  toxicity  without  significant 
additive  therapeutic  effect,  and  that 
these  combination  products  contain 
suboptimal  dosages  of  theophylline. 
Another  comment  requested  that  a 
combination  of  a  methylxanthine 
(theophylline)  bronchodilator,  a 
sympathomimetic  (ephedrine) 
bronchodilator,  and  an  expectorant  be 
classified  as  Category  I. 

In  the  Federal  Register  of  December 
10, 1976  (41  FR  54032),  the  Commissioner 
disagreed  with  the  Panel's 
recommendation  to  allow  the  use  of 
theophylline  as  a  single  ingredient  in 
OTC  drug  products  and  limited  the  use 
of  theophylline  as  a  single  ingredient  to 
prescription  drug  products.  The 
Commissioner  also  advised  that  the  use 
of  theophylline,  both  as  a  single 
ingredient  and  in  combination,  in  both 
prescription  and  OTC  drug  products. 


was  undergoing  extensive  review  in 
FDA. 

In  the  tentative  final  and  final 
monographs  for  OTC  bronchodilator 
drug  products,  published  in  the  Federal 
Registers  of  October  26, 1982  (47  FR 
47520)  and  October  2, 1986  (51  FR  35338), 
respectively,  the  agency  confirmed  its 
earlier  decision  that  theophylline  as  a 
single  ingredient  is  Category  II,  i.e.. 
nonmonograph.  as  an  OTC 
bronchodilator.  In  this  present 
document,  the  agency  is  proposing  that 
combinations  containing  theophylline 
also  be  classified  in  Category  II. 

Currently  marketed  OTC 
combinations  of  theophylline  and 
ephedrine  usually  contain  theophylline 
(100  to  130  mg],  ephedrine  (24  mg),  and 
either  guaifenesin  (100  mg),  or 
phenobarbifal  (8  mg).  Questions  have 
been  raised  whether  the  low  dose  of 
theophylline  in  these  combination 
products  is  therapeutically  effective,  and 
whether  the  addition  of  the  ephedrine  to 
theophylline  increases  the  risk  of  central 
nervous  system  side  effects  without 
increasing  the  effectiveness  of  the 
product. 

The  agency  has  reviewed  many 
studies  on  theophylline  as  a  single 
ingredient  and  in  combination  with 
other  ingredients.  Weinberger  and 
Bronsky  (Refs.  1  and  2),  Jenne  (Ref.  3), 
and  Piafsky  and  Ogilvie  (Ref.  4) 
recommended  dosage  titration  with 
serum  level  control  to  insure  a  safe  and 
effective  dose  because  of  the  wide 
individual  response  to  orally 
administered  theophylline.  Piafsky  and 
Ogilvie  commented  that  effectiveness 
and  toxicity  are  better  correlated  with 
plasma  theophylline  concentrations  than 
with  dosage.  Frequently,  toxic  effects 
associated  with  elevated  serum  levels  of 
theophylline  are  not  preceded  by  minor 
adverse  effects  (Refs.  5.  6.  and  7). 

Sims  et  al.  (Ref.  8)  and  Tinkelman  and 
Avner  (Ref.  9)  reported  evidence  of  an 
additive  effect  of  the  theophylline  and 
ephedrine  combination.  Sims  et  al. 
reported  that  a  single  dose  of  the 
combination  of  ephedrine  (25  mg)  and 
theophylline  (130  mg)  produced  a 
bronchodilator  effect  in  patients  with 
mild  to  moderate  asthma,  that  the 
combination  was  more  effective  than 
either  drug  alone,  and  that  the 
combination  tended  to  cause  slightly 
more  side  effects  (tremor,  nervousness, 
nausea),  but  found  that  these  differences 
were  not  striking.  The  authors  noted 
that,  although  a  low  dose  of  theophylline 
and  a  low  dose  of  ephedrine  produced  a 
greater  improvement,  this  result  did  not 
preclude  the  possibility  that  similar 
improvement  could  have  been  achieved 
with  a  larger  dose  of  theophylline  ale  ne. 
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Tinkeiman  and  Avner  reported  that 
ephedrine  enhanced  broflchodilation 
when  added  to  the  treatment  of 
theophyUine-titrated  children,  but  noted 
that  the  improvement  was  not 
overwhelming.  In  addition,  they 
reported  that  the  prolonged 
administration  of  ephedrine  did  not 
cause  either  tolerance  or  toxicity  during 
an  8-week  study.  Although  no  significant 
increase  in  adverse  effects  was 
observed,  it  should  be  noted  that  in  this 
study,  the  ephedrine  dose  was 
independently  administered  and  40 
percent  less  than  if  administered  in 
fixed  combination. 

Riegelman  et  al.  (Ref.  10]  designed  a 
study  to  determine  whether  plasma 
levels  of  theophylline  in  the  range  of  12 
to  18  micrograms  per  milliliter  [}i/mL) 
(i.e.  plasma  levels  comparable  to  a  }iigh 
dose  of  theophylline)  are  necessary  to 
obtain  a  satisfactory  therapeutic  effect, 
or  whether  a  satisfactory  therapeutic 
effect  is  obtained  at  a  lower  plasma 
theophylline  range  of  4  to  8  fi/mL  (i.e., 
plasma  levels  comparable  to  a  low  dose 
of  theophylline).  The  study  was  also 
designed  to  determine  whether  a 
beneficial  additive  effect  is 
demonstrated  with  a  combination  of 
ephedrine,  phenobarbital,  and 
theophylline  at  a  low  dose  (i.e.,  plasma 
concentration  of  theophylline  of  4  to  8 
li/vnL).  In  the  study,  plasma  theophylline 
levels  for  each  patient  were  calculated, 
and  the  exact  amount  of  theophylline 
required  to  achieve  low  and  high  dose 
concentrations  for  each  patient  was 
determined.  The  results  indicated  that 
ephedrine  has  no  beneficial  additive 
effect  in  combination  with  theophylline, 
but  that  theophylline  given  at  a  low  dose 
was  associated  with  subjective  and 
objective  superiority  (over  no  therapy) 
in  27  of  the  28  patients  that  were 
studied.  It  should  be  noted  that  the 
range  of  dosage  required  to  achieve  the 
low  plasma  concentration  was 
extremely  wide  and  associated  with 
only  a  variable  degree  of  success  in 
attaining  the  desired  level.  Accordingly, 
the  study  demonstrates  the  need  for 
individual  titration  of  theophylline. 

On  luly  20  and  21, 1981.  the  FDA 
Pulmonary-Allergy  Drugs  Advisory 
Committee  met  to  discuss  the  completed 
Riegelman  study  and  the  status  of 
theophylline  and  ephedrine  combination 
drug  products.  The  Committee  agreed 
that  there  is  a  lack  of  clinically 
documented  evidence  of  an  additive 
effect  with  the  theophylline  and 
ephedrine  combination  drug  product 
(Ref.  11).  On  November  4. 1982.  the 
Committee  continued  its  discussion  of 
theophylline  and  ephedrine  combination 
drug  products,  reporting  that  there  is  a 


lack  of  adequate  evidence  of  an  additive 
or  synergistic  effect  of  theophylline  and 
ephedrine  in  combination,  that  the 
combination  of  the  two  ingredients  does 
not  permit  using  a  lower  dosage  of 
either  ingredient  to  produce 
bronchodilation,  that  there  is  an 
increase  in  incidence  of  side  effects 
from  use  of  the  combinations,  and  that  it 
did  not  favor  the  continued  OTC  or 
prescription  marketing  of  theophylline 
and  ephedrine  fixed  combination  drug 
products  (Ref.  12). 

Disadvantages  of  theophylline  and 
ephedrine  combination  products  have 
been  reported  by  Weinberger  and 
Bronsky  (Refs.  1  and  2),  who  slated  that 
there  was  no  significant  clinical  benefit 
from  using  the  combination  product. 
They  reported  that  ephedrine  in 
combination  with  theophylline  appeared 
to  add  little  benefit  to  that  of 
theophylline  when  the  latter  Is  provided 
in  a  dosage  titrated  for  the  individual 
patient.  Moreover,  the  studies  indicated 
that  ephedrine  increased  the  frequency 
of  such  side  effects  as  insomnia, 
nervousness,  and  gastrointestinal 
complaints,  suggesting  toxicity.  Jenne 
(Ref.  3)  commented  that  theophylline 
and  ephedrine  combinations  provide 
one-fourth  to  one-half  the  optimum  dose 
of  theophylline  and  less  bronchodilation 
than  the  full  theophylline  regimen. 
Piafsky  and  Ogilvie  (Ref.  4)  reported 
that  the  use  of  the  combination  is  not 
warranted  because  the  theophylline 
dose  should  be  individualized.  They 
added  that  when  theophylline  therapy  is 
unsatisfactory,  other  oral  medications 
such  as  ephedrine  may  be  added,  but 
only  small  increases  in  efficacy  and 
some  increase  in  toxicity  should  be 
expected.  Pluouner  (Ref.  5)  noted  the 
importance  of  monitoring  serum 
theophylline  levels  and  the  inadequacy 
of  the  dose  of  theophylline  in  these 
combination  drug  products.  Webb- 
Johnson  and  Andrews  (Ref.  13) 
commented  that  ephedrine  often 
produces  side  effects,  and  tolerance  to 
its  action  develops.  Rachelefsky  et  al. 
(Ref.  14)  studied  a  sustained-release 
theophylline  preparation  (260  mg 
administered  every  12  hours)  and 
ephedrine  (30  mg)  and  found  that 
ephedrine  did  not  add  significantly  to 
improvement  in  pulmonary  function,  nor 
did  it  influence  serum  theophylline 
levels. 

Other  investigators  have  studied 
theophylline  in  combination  with  other 
ingredients.  Deutsch  et  al.  (Ref.  15). 
demonstrated  that  a  low  dose  of  oral 
theophylline  (130  mg)  failed  to  produce 
acute  bronchodilatation  or  to  produce 
additive  bronchodilatation  when 
combined  with  terbutaiine  (2.5  mg).  a 


potent  long-acting  beta-2  adrenergic 
stimulant  used  in  the  treatment  of 
asthma.  Cohen  (Ref.  16)  compared 
terbutaiine  tablets  to  a  sustained- 
release  combination  tablet  containing 
theophylline,  ephedrine,  and 
phenobarbital  and  concluded  that, 
although  terbutaiine  was  effective,  the 
combination  of  theophylline,  ephedrine, 
and  phenobarbital  produced  greater 
bronchodilation.  Lyons  et  al.  (Ref.  17) 
commented  on  the  Weinberger  and 
Bronsky  data  (Ref.  1).  stating  that  mild- 
to-moderate  asthmatics  (as  opposed  to 
severe  and  chronic  asthmatics)  may 
benefit  from  the  conventional  doses 
found  in  theophylline  and  ephedrine 
combinations. 

Piafsky  and  Ogilvie  (Ref.  4)  reported 
that  phenobarbital  added  to  a 
theophylline  and  ephedrine  combination 
in  the  doses  commonly  used  in  these 
combination  products  does  not 
effectively  counteract  the  central 
nervous  system  effect  of  theophylline. 
Webb-johnson  and  Andrews  (Ref.  13) 
and  Plummer  (Ref.  5)  reported  that 
theophylline,  ephedrine.  and 
phenobarbital  combinations  should  not 
be  used  because  phenobarbital  may 
cause  respiratory  depression, 
particularly  if  the  patient  is  suffering 
from  hypoxemia  (deficient  oxygen  in  the 
blood)  and  hypercarbia  (excess  carbon 
dioxide  in  the  blood).  As  discussed  in 
comment  49  above,  combinations 
containing  theophylline,  ephedrine.  and 
phenobarbital  have  been  classified  as 
Category  II. 

The  agency  beheves  there  is 
insufficient  evidence  to  support  the  use 
of  theophylline  and  ephedrine 
combinations.  Although  several 
investigators  (Refs.  8,  9.  and  16)  have 
found  theophylline  and  ephedrine 
combinations  to  be  beneficial,  in  one 
study  ephedrine  was  added  to  the 
treatment  of  theophylline-titrated 
children  (Ref.  9);  in  another  study, 
although  the  theophylUne  dose  was  low. 
it  was  only  a  single  dose  study  and,  as 
noted  by  the  investigator,  did  not 
preclude  the  possibility  of  similar 
improvement  with  a  higher  dose  of 
theophylline  given  alone  (Ref.  8);  and  in 
the  third  study,  phenobarbital  was 
included  in  the  combination  (Ref.  16). 

The  data  that  have  been  reviewed 
indicate  that  ephedrine  adds  little 
benefit  to  the  theophylline  and 
ephedrine  combination  when  the 
theophylline  is  provided  in  a  dosage  that 
is  titrated  for  the  individual  patient 
(Refs.  1  through  5).  Additionally,  a 
number  of  investigators  have  pointed 
out  the  need  for  individual  titration  of 
theophylline  (Refs.  1  through  4,  and  10). 
An  increase  in  adverse  effects  has  also 
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been  associated  with  the  use  of 
theophylline  and  ephedrine  combination 
drug  products  (Refs.  1.  2,  5,  and  12).  For 
several  years,  the  agency  has  been 
reviewing  the  use  of  theophylline  in  both 
prescription  and  OTC  drugs.  In  a  Drug 
Efficacy  Study  Iniplementation  (PESl) 
notice  and  Notice  of  Opportunity  for 
Hearing  (see  the  Federal  Register  of 
February  29, 1984;  49  FR  7454).  the 
agency  discussed  the  safety  and 
effectiveness  of  certain  combination 
drug  products  containing  xanthine 
derivatives.  FDA  discussed  new 
information  in  that  notice  and  concluded 
that  there  is  a  lack  of  substantial 
evidence  that  each  ingredient  of  the 
theophylline  and  ephedrine  combination 
drug  product  makes  a  contribution  to  the 
claimed  effects  of  the  product. 
Moreover,  as  the  Commissioner  stated 
in  the  Federal  Register  of  December  10, 
1976  (41  FR  54032).  careful  titration 
based  on  measurement  of  theophylline 
serum  levels  is  necessary.  In  the 
bronchodilator  tentative  final 
monograph  (47  FR  47520),  the  agency 
reaffirmed  its  position  that  theophylline 
should  be  Category  II  and  should 
not  be  available  OTC  as  a  single 
ingredient  product  because  it  is 
essential  that  a  physician  titrate 
theophylline  dosage,  based  on 
individual  patient  measurements  of 
theophylline  serum  levels.  The  agency 
believes  that  dosage  titration  is 
necessary  whether  theophylline  is 
administered  as  a  single  ingredient  or  in 
combination  with  another  drug. 
Therefore,  the  agency  concludes  that 
theophylline  should  be  administered 
under  professional  supervision  and  is 
classifying  any  combination  drug 
product  containing  theophylline  as 
Category  II  in  this  tentative  final 
monograph. 
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55.  One  comment  (Ref.  1)  submitted 
new  data  from  three  controlled  clinical 
studies  on  the  combination  of  1- 
desoxyephedrine  and  aromatics 
(camphor  (54  mg),  menthol  (80  mg), 
methyl  salicylate  (11  mg),  bomyl  acetate 
(0.2  mg),  and  lavender  oil  (4  mg))  used  as 
a  topica)  nasal  decongestant 
(administered  by  a  nasal  inhaler)  (Refs. 
2,  3.  and  4).  The  comment  requested 
Category  I  status  for  the  combination 
based  on  these  data,  some  of  the  data 
reviewed  by  the  Panel  (Refs.  5  and  6), 
and  the  manufacturer's  marketing 
experience. 

On  the  basis  of  the  above  data  (Refs. 
2  through  6)  and  an  additional  study 
(Ref.  7),  the  agency  proposed  Category  I 
status  for  l-desoxyephedrine  as  a  single- 
ingredient  topical  nasal  decongestant  in 
the  tentative  final  monograph  for  OTC 
nasal  decongestant  drug  products  (50  FR 
2225).  Four  of  these  same  studies  also 
support  the  Category  I  classification  of 
l-desoxyephedrine  combined  with 
aromatics  by  showing  that  the 
combination  of  l-desoxyephedrine  and 
aromatics  is  superior  to  placebo, 
aromatics  alone,  and  l-desoxyephedrine 
alone  (Refs.  2  through  6).  The  aromatic 


mixture  when  tested  alone  had  little 
effect.  The  combination  of  1- 
desoxyephedrine  and  the  aitjmatic 
mixture  did  not  cause  rebotirtd  nasal 
congestion  when  inhaled  every  2  hours 
six  times  daily  for  a  7-day  period  (Ref. 
4). 

Based  on  the  data  reviewed,  the 
agency  proposes  to  classify  the  150  mg 
aromatic  mixture  in  combination  with  50 
mg  of  l-desoxyephedrine  as  a  Category  I 
topical  nasal  decongestant  combination 
to  be  administered  by  a  nasal  inhaler. 
The  agency  is  unaware  of  a  marketed 
product  containing  the  aromatic  mixture 
alone  and  proposes  to  classify  the 
aromatic  mixture  alone  in  Category  11. 
This  approach  is  consistent  with 
paragraph  5  of  the  agency's  "General 
Guidelines  for  OTC  Drug  Combination 
Products,  September  1978"  (cited 
above),  which  provides  that  "in  some 
cases  an  ingredient  may  be  appropriate 
for  use  only  in  a  specific  combination  or 
data  may  be  available  only  to  support 
the  use  of  the  ingredient  in  combination 
but  not  as  a  single  ingredient.  In  such 
cases  the  ingredient  will  be  placed  in 
Category  I  for  use  only  in  permissible 
combinations  and  not  as  a  single 
ingredient."  The  studies  indicate  that  the 
aromatic  mixture  enhances  the 
effectiveness  of  the  l-desoxyephedrine. 

The  proposed  adult  dosage  of  the 
combination  is  two  inhalations  in  each 
nostril  not  more  often  thah  every  2  hours 
from  an  inhaler  that  delivers  in  each  800 
mL  of  air  0.04  to  0.15  mg  of  1- 
desoxyephedrine.  In  keeping  with  the 
guidelines  established  by  the  Panel  (41 
FR  38333).  the  dosage  for  children  6  to 
under  12  years  of  age  is  one-half  of  the 
adult  dosage.  (See  41  FR  38328, 
paragraph  C.lO.i.).  Because  the  results  of 
one  study  showed  that  rebound 
congestion  did  not  occur  in  52  subjects 
who  inhaled  the  combination  of  50  mg  of 
l-desoxyephedrine  and  150  mg  of 
aromatic  ingredients  from  an  inhaler 
every  2  hours  six  times  daily  for  a  7-day 
period  (Ref.  4),  the  agency  is  proposing 
in  this  tentative  final  monograph  that 
the  use  of  the  combination  of  1- 
desoxyephedrine  and  aromatics  as  a 
topical  nasal  decongestant  be  limited  to 
not  more  than  7  days  instead  of  the  3- 
day  limit  for  other  topical  nasal 
decongestants  that  cause  rebound 
congestion. 

The  agency's  detailed  comments  and 
evaluation  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Refs.  8 
and  9). 
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56.  One  comment  submitted  data  to 
support  the  reclassification  of  a 
combination  of  volatile  substances,  i.e. 
menthol,  camphor,  eucalyptus  oil, 
thymol,  oil  of  turpentine,  cedarleaf  oil. 
and  myristica  oil.  in  a  petrolatum 
ointment  from  Category  III  to  Category  I 
as  an  antitussive  for  topical  application 
to  the  chest.  The  data  included 
statistical  i^evaluations  of  four  citric 
acid  aerosol  induced  cough  studies 
reviewed  by  the  Panel  (Rafs.  1,  2,  and  3) 
(these  statistical  reevaluations  were  not 
available  to  the  Panel  for  review),  one 
study  in  chronic  bronchitis  that  was 
originally  reviewed  by  the  Panel  (Ref.  4), 
and  one  new  study  in  patients  with 
chronic  cough  (Ref.  5). 

Four  of  the  studies  show  that  the 
combination  of  menthol,  camphor, 
eucalyptus  oil,  thymol,  oil  of  turpentine, 
cedarleaf  oil,  and  myristica  oil  applied 
to  the  chest  as  an  ointment  in  a 
petrolatum  base  is  more  effective  in 
reducing  coughs  than  each  individual 
ingredient  in  the  combination  when 
tested  separately  (Refs.  1,  3.  and  4).  The 
antitussive  effect  lasted  for  up  to  2.5 
hours.  The  data  provide  no  evidence 
that  the  individual  ingredients  thymol, 
oil  of  turpentine,  cedarleaf  oil.  or 
myristica  oil  have  a  statistical 
advantage  over  the  petrolatum  control. 
Study  CRD  74-19/B  supports  the 
effectiveness  of  1.3  percent  eucalyptus 
oil  (Ref.  1),  and  study  CRD  74-64  shows 
that  1.3  percent  eucalyptus  oil  tended  to 
produce  a  lower  cough  count  than  did 


the  petrolatum  control  (Ref.  4).  Study 
CRD  75-40  provides  evidence  that  the 
combination  of  2.6  percent  menthol.  4.7 
percent  camphor,  and  1.2  percent 
eucalyptus  oil  in  a  petrolatum  base  is 
more  effective  in  reducing  coughs  than  a 
combination  of  0.38  percent  cedarleaf 
oil,  0.485  percent  myristica  oil,  0.076 
percent  thymol,  and  4.5  percent  oil  of 
turpentine  in  a  petrolatum  base  (Ref.  2). 
At  various  lime  points,  the  combination 
of  menthol,  camphor,  eucalyptus  oil. 
thymol,  oil  of  turpentine,  cedarleaf  oil, 
and  myristica  oil  in  a  petrolatum  base 
was  more  effective  in  reducing  the 
number  of  coughs  as  compared  to  the 
other  formulations.  All  formulations 
were  more  effective  than  the  petrolatum 
alone. 

Based  on  the  data,  the  agency 
concludes  that  there  is  sufficient 
evidence  to  place  the  combination  of 
menthol,  camphor,  and  eucalyptus  oil  in 
a  suitable  ointment  vehicle  in  Category  I 
as  an  antitussive.  Concentrations  of  4.7 
to  5.3  percent  camphor  «nd  2.6  to  2.8 
percent  menthol,  as  single  antitussive 
ingredients,  have  previously  been 
proposed  for  Category  I  for  use  in  a 
suitable  ointment  vehicle  (48  PR  48594). 
Eucalyptus  oil  as  a  single  ingredient 
currently  remains  in  Category  III  as  an 
antitussive  drug  (48  PR  48583).  While 
studies  CRD  74-19/B  and  74-64  are  not 
sufficient  to  reclassify  eucalyptus  oil  in 
Category  I,  the  studies  do  indicate  that 
eucalyptus  oil  makes  a  contribution  to 
the  effectiveness  of  the  combination 
product.  The  Panel  concluded  that  study 
CRD  74-19/B  is  supportive  but  does  not 
provide  sufficient  evidence  of  the 
claimed  antitussive  effectiveness  of 
eucalyptus  oil  as  a  single  active 
itigredient  in  an  ointment. 

Thymol  (0.1  percent)  and  oil  of 
turpentine  (4  percent)  were  reviewed  by 
the  Panel  and  placed  in  Category  HI  as 
antitussives  because  additional 
effectiveness  data  were  needed.  The 
data  that  have  been  reviewed  thus  far 
by  the  agency  do  not  show  that  thymol 
and  oil  of  turpentine  are  effective 
antitussives,  nor  do  the  data  adequately 
show  the  contribution  of  thymol  and  oil 
of  turpentine  to  the  effectiveness  of  the 
combination  product.  Based  on  the 
concentrations  of  these  ingredients  in 
the  product,  the  agency  considers 
thymol  to  be  an  inactive  ingredient: 
however,  the  oil  of  turpentine  would  not 
be  considered  an  inactive  ingredient. 
Although  cedarleaf  oil  and  myristica  oil 
were  tested,  the  agency  also  considers 
these  ingredients  to  be  inactive 
ingredients. 

Although  this  combination  product 
contains  more  than  two  antitussive 
active  ingredients  from  the  same 
pharmacologic  group  (i.e.,  menthol. 


camphor,  and  eucalyptus  oil),  paragraph 
3  of  the  agency's  "General  Guidelines 
for  OTC  Drug  Combination  Products" 
(cited  above)  permits  such  a 
combination"  *   *  '  if  the  combination 
offers  some  advantage  over  the  active 
ingredients  used  alone,  and  the 
combination  is.  on  a  benefit-risk  basis, 
equal  to  or  better  than  each  of  the  active 
ingredients  used  alone  at  its  therapeutic 
dose."  Eucalyptus  oil  may  be  included  in 
the  combination  based  on  paragraph  5 
of  the  agency's  "General  Guidelines." 
which  states  that  "in  some  cases  an 
ingredient  may  be  appropriate  for  use 
only  in  a  specific  combination  or  data 
may  be  available  only  to  support  the  use 
of  the  ingredient  in  combination  but  not 
as  a  single  ingredient.  In  such  cases  the 
ingredient  will  be  placed  in  Category  I 
for  use  only  in  permissible  combinations 
and  not  as  a  single  ingredient. " 

Based  on  the  above  guidelines,  the 
agency  proposes  that  the  combination 
containing  menthol  (2.6  to  2.8  percent), 
camphor  (4.7  to  5.3).  and  eucalyptus  oil 
(1.2  to  1.3  percent)  in  a  suitable  ointment 
vehicle  be  classified  as  a  Category  I 
topical  antitussive  combination  drug 
product. 

The  labeling  that  is  proposed  for 
menthol  and  camphor  in  §  341.74  of  the 
final  monograph  for  antitussive  drug 
products  will  also  be  proposed  for  the 
combination  of  menthol,  camphor,  and 
eucalyptus  oil.  (See  52  PR  30055.) 

The  agency's  detailed  comments  on 
the  data  are  on  file  in  the  Dockets 
Management  Branch  (Ref.  6). 
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57.  Two  coiBflients  requested 
recJassification  of  a  combination  of 
eucalyptus  oil  and  menthol  fixwn 
Category  lil  to  Category  I  as  an 
antitussive  in  lozenge  form.  One 
comment  contended  that  the  written 
submissions  and  oral  presentations  to 
the  Panel  included  adequate  data  to 
support  a  Category  I  classification  of 
lozenge  products  containing  this 
combination  for  antitussive  use.  The 
other  comment  submitted  data  from 
additionai  studies  to  show  the 
effectiveness  of  a  combination  ol  not 
less  than  5  tag  eucalyptus  oil  and 
menthol  for  topical  use  as  an  antitussive 
in  lozenge  form. 

In  the  final  monograph  for  OTC 
antitussive  drug  products  (52  FR  30055). 
menthol  (5  to  10  mgj  as  a  single 
ingredient  has  been  classified  as  a 
monograph  condition  when  used  in  a 
lozenge  or  compressed  tablet  dosage 
form,  aad  eucalyptus  oil  as  a  single 
ingredient  in  a  lozenge  dosage  form  has 
been  classified  as  a  nonmonograph 
condition. 

The  agency  has  reviewed  the  data 
sHbnHtled  to  the  Panel  and  concurs  with 
its  conchmon  that  a  ooinbination  of 
eucalyptim  m\  and  menthol  for  topical 
use  as  an  antitussive  in  lozenge  form  is 
appropriately  classified  in  Category  III. 

The  agency  has  also  reviewed  the 
additionai  date  and  concludes  that  they 
are  insufficient  to  support  the 
reclassification  from  Category  III  to 
Category  I  of  a  combination  of  menthol 
and  not  less  than  5  mg  eacaiyptos  oil  for 
topical  use  in  lozenge  form.  In  two 
studies  (Refs.  1  and  2],  the  foflowing 
were  compared  to  a  control  lozenge 
containing  only  the  candy  base  and  to  a 
lactose  capsule  placebo:  A  9.3  mg 
menthol  lozenge  [study  CRD  77-58]  and 
a  combination  product  cootainiiig  5.27 
mg  menthol  and  0.6  mg  eucalyptus  oil 
(CRD  78-19).  Aithoagh  the  studies 
indicate  the  antitussive  effectivoiess  of 
the  lozenf^s.  the  data  are  not  mipportive 
of  eucalyptus  oil  becaose  no 
comparisons  to  eucalyptus  oil  as  a 
single  ingredient  were  made. 

Study  CRD  76-49R,  a  single-blind 
crossover  stady.  was  condnded  in 
subjects  with  artificially  induced  cough 
to  compare  the  antitussive  effediveness 
of  a  combination  produti  containing  8.8 
mg  menthol  and  8  mg  eucalyptus  oil. 
with  9.8  mg  menthol  alone.  5.7  mg 
eucalyptus  oil  alone,  and  a  vehicle 
control,  all  in  a  lozenge  dosage  form. 
Although  Ibis  study  is  supportive  of  the 
eilectiveoess  oi  eucalyptns  o^  as  an 
antitussive,  the  agency  did  not  find  any 


evidence  that  eucalyptus  oil  contributes 
to  the  effectiveness  of  the  combination 
lozenge.  The  menthol  lozenge  produced 
numerically  greater  reductions  in  cough 
counts  at  ail  three  challenge  times  and 
overall  (P  <JOS)  than  did  the 
combination  lozenge  (Ref  3). 

Study  CRO  75-26.  a  single-blind 
crossover  study,  was  conducted  in 
patients  with  chronic  cough  due  to 
bronchopulmonary  disease  to  compare 
the  antitussive  effectiveness  of  a 
combination  product  containing  7.5  mg 
menthol  and  5.4  mg  eucalyptus  oil  with  a 
7.5  mg  menthol  lozenge,  a  5.1  mg 
eucalyptus  oil  lozenge,  and  a  control 
lozenge.  There  were  no  significant 
differences  among  these  four  treatments 
in  reducing  cough  counts.  Thus,  this 
study  does  not  demonstrate  that 
eucalyptus  oil  contributes  to  the 
antitussive  effectiveness  of  menthol  in  a 
combination  product  (Ref.  4). 

Study  CRD  7&-43.  a  single-blind 
parallel  study,  was  conducted  in 
patients  with  chronic  cough  due  to 
bronchopubnonary  disease  to  compare 
the  antitussive  effectiveness  of  a 
combination  product  containing  menthol 
and  eucatyptue  oil.  a  menthol  lozenge,  a 
eucalyptus  oil  lozenge,  and  a  control 
lozenge  (Ref.  5).  A  significant  reduction 
in  overall  cough  counts  was  reported  for 
these  four  treatments  (P  <  .05). 
However,  comparisons  of  pairs  of  tested 
lozenges  did  not  show  any  significance; 
for  example,  menthol  compared  to  the 
combination  product  or  the  control 
compared  to  the  combination  product. 
The  agency  concludes  that  in  addition 
to  the  lack  of  difference  shown  between 
eucalyptus  oil  and  the  control,  the 
results  obtained  with  the  combination 
lozenge  were  virtually  the  same  as  those 
obtained  with  the  menthol  lozenge. 

The  agency  concludes  that  the  data 
from  studies  CRD  76-49R.  CRD  75-2a 
and  CRD  76-43  do  not  demonstrate  that 
eucalyptus  oil  contributed  to  tbe 
antitussive  effectiveness  of  the 
combination  lozenge  because  the 
combination  lozeoge  did  not  reduce 
cough  counts  in  subjects  more 
significantly  than  did  the  menthol 
lozenge  alone.  Therefore,  the  agency 
proposes  to  classify  the  combination  of 
menthol  and  eucalyptus  oii  in  a  lozenge 
form  as  Category  III  in  this  tentative 
final  monograph. 

The  agency's  detailed  comments  and 
evaluations  on  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Refs.  6 
and  7). 
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58.  One  oomnent  requested  that  a 
combination  of  nenthol.  camphor, 
eucalyptus  oil,  tincture  of  benzoin,  and 
polyoxyethylene  dodeeanol  (wetting 
agent)  be  cUtBified  in  Category  I  for  use 
as  an  antitussive  in  a  steam  vaporizer. 
The  comment  stated  that  the  Panel 
reviewed  stuxlies  oo  this  eoabination 
drug  product  and  indicated  that  the 
studies  abow  a  statisticaUy  significant 
reduction  in  cotgh  oomts  compared  to 
steam  alone,  even  beyond  the  duration 
of  exposure  to  the  vapors  (41  FR  383S0). 
However,  becaitse  Am  Paomi  was 
concenied  onty  with  indrvidoal  drugs, 
the  coBunent  assumed  that  the  Panel  felt 
it  inappropriate  to  ptaoe  this 
combination  in  Category  I.  The  comment 
added  tkat  the  combination  of  menthol, 
camphor,  eacaiyptna  oil,  tincture  of 
benzoin,  and  polyoxyethylene 
dodeeanol  should  be  in  Category  I 
because  the  safety  oi  the  product  is  not 
in  question  and  because  the  route  of 
administration  (inbalatiwi  of  vapors) 
and  the  ratio  of  ingredients  is  the  same 
for  this  corabinatioa  product  as  for  the 
antitussive  combination  of  menthol, 
camphor,  and  encalyptas  oil  in  an 
ointment  that  tbe  agency  has  classified 
in  Category  L  In  support  of  the 
effectiveness  of  this  combination  drug 
product  the  comment  cited  and 
summarized  a  number  of  studies  that 
were  reviewed  by  the  Panel  (Ref.  1). 

The  agency  has  reviewed  tbe  data  and 
concludes  that  they  are  insufficient  to 
support  a  Category  I  classification  of 
menthol,  cam^^or,  eucalyptus  oil. 
tincture  of  benzoin,  and 
polyoxyethylene  dodeeanol  as 
antitussives  in  a  steam  vaporizer. 
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The  data  consist  of  three  citric  acid 
aerosol  induced  cough  studies  and 
eleven  active  disease  state  studies  (Refs. 
2  through  15). 

The  citric  acid  aerosol  studies  had  the 
same  objective  and  design.  Each  study 
involved  24  normal  volunteers  who  were 
divided  equally  into  three  groups  and 
given  two  treatment  regimens 
(medicated  and  non-medicated  steam) 
in  cross-over  fashion.  The  objective  was 
to  evaluate  the  efficacy  of  the 
combination  drug  product  in  reducing 
the  frequency  of  cough  induced  by  citric 
acid  aerosol  challenge.  The  results  of 
the  citric  acid  aerosol  induced  cough 
studies  (CRD  68-49.  CRD  72-26,  and 
CRD  71-32)  are  equivocal  (Refs.  2.  3,  and 
4).  The  sponsor's  own  conclusions 
indicate  that  only  in  study  CRD  68-49 
(phase  two)  was  there  any  difference 
between  medicated  and  unmedicated 
steam.  Additionally,  the  number  of 
coughs  recorded  after  exposure  to 
unmedicated  steam  was  greater  than  the 
number  reported  at  baseline,  prompting 
the  sponsor's  comment  that  the 
differences  between  treatments  "may  be 
attributable  to  position  bias  because  the 
1  hour  runs  were  done  first."  The  results 
of  study  CRD  72-26  indicate  that  both 
treatments  (medicated  and 
unmedicated)  were  effective,  but  when 
compared  to  each  other,  the  differences 
(favoring  medicated  steam)  were  only 
apparent  at  the  30  minute  evaluation 
point.  The  sponsor's  statement  that  the 
differences  between  treatments  was 
only  apparent  at  the  30  minute  challenge 
time  needs  clarification  because  only 
Croup  I  subjects  (8  subjects)  were 
challenged  at  that  time.  In  study  CRD 
71-37,  the  sponsor  states  that  there  were 
no  differences  between  regimens  at  any 
observation  point  and  both  treatments 
appeared  effective.  However,  the 
sponsor's  statistician  notes  that  the 
overall  values  (3  way  analysis  of 
variance)  favor  unmedicated  steam 
primarily  due  to  its  superiority  at  4V^ 
hours. 

The  agency  does  not  consider  the 
disease  state  studies  adequate  to 
demonstrate  the  effectiveness  of  the 
combination  of  ingredients  contained  in 
the  product  (Refs.  5  through  15). 
Ot>iective  cough  counting  was  not 
employed  in  any  of  the  studies.  Study 
CRD  71-51  was  the  only  study  in  which 
superiority  of  medicated  over 
nonmedicated  steam  was  reported  to 
exist.  There  were  no  accompanying  data 
for  analysis  to  confirm  this  claim  and 
the  study  design  requires  a  comparison 
of  values  which  were  not  included  with 
the  submitted  material.  In  the  published 
Larkin  study,  it  was  reported  that 
treatment  with  medicated  steam  and 


polyoxyethylene  dodecanol  resulted  in 
fewer  coughs;  however,  the  study  was 
uncontrolled  and  subjective  (Ref.  6).  In 
the  other  studies,  no  differences  in 
cough  reduction  were  observed. 

In  reference  to  the  Panel's  statement 
on  page  38350  of  its  report  that  two  of 
the  citric  acid  aerosol  challenge  studies 
provided  statistically  significant 
reductions  in  cough  counts  compared  to 
steam  alone,  even  beyond  the  duration 
of  exposure  to  the  vapors,  the  agency 
has  found  that  the  Panel's  statement  is 
inconsistent  with  the  results  of  those 
studies.  The  agency  also  notes  that 
although  the  combination  drug  product 
contains  menthol,  camphor,  eucalyptus 
oil,  tincture  of  benzoin,  and 
polyoxyethylene  dodecanol.  and 
although  the  combination  of  menthol, 
camphor,  and  eucalyptus  oil  in  an 
ointment  as  an  antitussive  has  been 
proposed  for  Category  I,  tincture  of 
benzoin  and  polyoxyethylene  dodecanol 
have  not  been  individually  tested.  Thus, 
the  submitted  studies  cannot  be  used  in 
support  of  the  effectiveness  of  the 
combination  of  menthol,  camphor, 
eucalyptus  oil,  tincture  of  benzoin,  and 
polyoxyethylene  dodecanol.  The  data 
generated  from  the  studies  using 
menthol,  camphor,  and  eucalyptus  oil  as 
antitussives  in  an  ointment  also  cannot 
be  used  as  support  for  the  effectiveness 
of  the  combination  of  menthol,  camphor, 
and  eucalyptus  oil  as  antitussives  in  a 
steam  vaporizer  because  the  superiority 
of  steam  with  aromatics  over 
unmedicated  steam  has  not  been 
established.  When  aromatics  are  added 
to  water  in  a  vaporizer  which  generates 
steam,  the  superiority  of  medicated 
steam  over  unmedicated  steam  requires 
substantiation. 

Camphor  and  menthol  individually 
are  monograph  drugs  for  steam 
inhalation  use  for  antitussive  claims 
(see  the  Federal  Register  of  August  12, 
1987  (52  FR  30042)).  Therefore,  further 
effectiveness  data  are  not  needed  for 
these  ingredients.  In  order  for  the 
combination  of  camphor  and  menthol  to 
be  placed  in  Category  I,  data  are  needed 
that  establish  that  the  combination  has 
some  advantage  over  the  single 
ingredients  (see  comment  37  above).  If 
other  active  ingredients,  such  as 
eucalyptus  oil,  tincture  of  benzoin,  or 
polyoxyethylene  dodecanol  are 
included,  any  additional  ingredient  must 
be  tested  alone  versus  placebo  (steam) 
to  demonstrate  a  therapeutic  effect,  and 
the  entire  combination  must  be  tested 
versus  unmedicated  steam.  The  agency 
recognizes  that  steam  is  not  a  placebo 
since  it  has  a  recognized  benefit,  but  for 
the  proposed  type  of  product 
formulation,  there  is  no  known  suitable 


control;  thus,  steam  appears  to  be  the 
only  viable  alternative.  The  Panel 
classified  tincture  of  benzoin  as  a 
Category  III  expectorant  (as  a  steam 
inhalant).  If  tincture  of  benzoin  is  to  be 
considered  as  an  expectorant  in  the 
product,  the  objective  measurements  of 
sputum  volume  and  sputum  viscosity 
should  be  done  and  correlated  with 
subjective  evaluations.  Polyoxyethylene 
dodecanol,  a  surfactant,  is  listed  as  an 
active  ingredient  in  the  labeling  of  the 
combination  product.  If  this  ingredient  is 
intended  as  active,  its  enhancing  of  the 
effect  of  steam  in  reducing  coughs,  as 
claimed  in  the  comment's  submission, 
must  be  demonstrated.  For  a 
combination  product  containing 
menthol,  camphor,  and  eucalyptus  oil  as 
antitussives,  and  tincture  of  benzoin  as 
an  expectorant,  objective  cough 
counting,  sputum  volume,  and  viscosity 
measurements  should  be  performed.  The 
studies  should  be  conducted  in  patients 
with  cough  due  to  respiratory  disease. 

The  agency  also  notes  that  ingredients 
that  might  indirectly  relieve  cough  (and 
for  which  there  may  be  no  measurable 
antitussive  activity)  may  actually  have 
other  pharmacologic  effects  such  as 
expectorant  or  nasal  decongestant 
action.  In  the  Litchfield  study  (Ref  14), 
there  was  improvement  in  relief  of 
symptoms  of  nasal  congestion  with 
medicated  steam  and  no  differences 
were  found  for  coughs.  The  Panel 
provided  for  a  Category  III  classification 
of  combination  products  containing 
several  claimed  active  ingredients 
which  are  mixtures  of  volatile 
substances  with  overlapping 
pharmacologic  activities  for  which  a 
minimum  effective  dosage  cannot  be 
established  for  one  or  more  of  the 
ingredients  when  tested  alone.  The 
Panel  recommended  a  testing  procedure 
for  such  combinations  and  suggested 
that  the  drug  effect  should  demonstrate 
a  10  percent  or  greater  difference  from 
placebo  (41  FR  38328). 

In  conclusion,  the  data  on  the 
combination  of  menthol,  camphor, 
eucalyptus  oil.  tincture  of  benzoin,  and 
polyoxyethylene  dodecanol  as 
antitussives  for  use  in  a  steam  vaporizer 
remain  inadequate  and.  therefore,  this 
combination  is  classified  in  Category  III 
for  this  use. 

Hie  agency's  detailed  comments  and 
evaluations  on  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref  16). 
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59.  One  cominent  stated  thai  a 
combination  of  volatile  aromatic  oila, 
i.e..  menthol,  camphor,  eucalyptus  oil. 
thymol,  cedar  leaf  oil,  and  nutmeg  oil 
have  been  hiatorically  combined  in  a 
number  of  products  for  the  relief  of 
symptoms  of  the  common  cold  and  have 
gained  consumer  acceptani^e  (Ref.  1). 
The  comment  considered  this 
combination  of  volatile  oils  as  a  single 
active  ingredient  rather  than  as  a  list  of 
aromatics  as  single  drug  entities.  The 
comment  stated  that  well-controlled 
studies  supporting  the  nasal 
decongestant  effectiveness  of  the 
mixture  of  aromatics  and  a  study  on  the 
individual  aromatics  are  contained  in 
the  OTC  volumes  that  were  submitted  to 
the  Panel.  The  comment  added  that 
these  «ttidies  are  in  keeping  with  the 
Panel's  triterran  that  soch  products  are 
mixtures  of  volatile  substances  with 
overlapping  pharmacologic  activities  for 
which  a  minimum  effective  dosage 
cannot  be  established  for  one  or  more  of 
the  ingredients  when  tested  alone  (41  FR 
38328).  The  comment  urged  FDA  to 


consider  such  combinations  of  aromatic 
oils  a  special  lituation  with  regard  to 
drug  combinatioat. 

Tne  agency  has  reviewed  the 
information  cited  by  the  comment  and 
notes  that  the  Panel  specifically 
addressed  the  studies  on  combinations 
of  aromatic  oils  as  nasal  decongestants 
referred  to  by  the  comment.  The  Panel 
pointed  out  that  varying  degrees  of 
decongestioD  were  noted  with  use  of  the 
combination  product  but  that  there  were 
no  well-controlled  studies  conducted  on 
the  individual  ingredients  to 
demonstrate  their  effectiveness  as  nasal 
decongestants  (41  FR  38406-38414). 
Therefore,  the  Panel  placed  these 
ingredients  in  Category  IIL  The  Panel 
also  reviewed  a  draft  of  an  unpublished 
study  by  T.  C.  Grubb.  entitled  "The 
Nasal  Decongestant  Effect  of  Aromatic 
Substances"  (41  FR  38407-38409).  In  this 
study,  which  was  not  placebo-controlled 
or  double-blinded,  a  number  of  aromatic 
ingredients  were  individually  tested. 
The  ingredients  were  inhaled  from  an 
apparatus  containing  a  cotton  wick  that 
was  impregnated  with  the  aromatic 
substaiTce.  The  test  was  not  conducted 
in  the  same  manner  that  the  prodnct 
would  actually  be  used.  The  Panel  did 
not,  nor  does  the  agency,  consider  this 
study  adequate  to  demonstrate  the  nasal 
decongestant  effect  of  the  indivithial 
aromatic  ingredients.  The  comment  did 
not  submit  any  new  data  to  soppoft  the 
nasal  decongestant  effectiveness  of  the 
individual  ingredients  or  the 
combination  product. 

The  Panel  proposed  a  Category  HI 
classification  for  combination  drug 
products  containing  several  claimed 
active  ingredients  which  ate  mixtures  of 
volatile  subetances  with  overtapping 
pharmacologic  activities  for  which  a 
minimum  eABctive  dosage  cannot  be 
established  fcH*  one  or  more  of  the 
ingredients  when  tested  alone  (41  FR 
38328).  The  agency  does  not  believe  that 
the  entire  tximbination  of  aromatic 
ingrediarts  ia  an  ointni«it  or  ateam 
vaporiser  Cormulatian  should  be 
comideKd  to  be  this  type  of 
combinatioii.  The  "antitussive" 
eftectivenesa  of  a  combination  of 
menthol,  caatphor,  emxtlyptus  ak, 
thymol,  oii  of  turpentine,  cedar  leaf  oil. 
and  mynstica  (nutaies)  oil  is  discussed 
in  (his  docuflsent  (aee  oocninent  56 
above).  The  combiaatioa  of  menthol 
camphor,  and  eucaJyphu  oil  in  a 
suitaUe  ointment  vehideia  propoaed  at 
a  Category  1  corabinatian  for  tise  m  a 
topical  aatitusaive.  Thymol,  oedarleef 
oil.  and  myristica  oil  were  considered 
inactive  ingredienta,  based  on  their 
concentrations  in  the  otHubination 
product:  ho*vever.  oil  of  turpentine  was 
Xioi  considered  an  inactive  ingredient.  A 


final  decision  on  oil  of  turpentine 
depends  on  ita  status  in  the  final 
monograph  or  on  any  position  on 
inactive  ingredients  that  the  agency  may 
take  in  the  future. 

The  agency  points  out  that  the 
combination  of  aromatics  for  antitussive 
use  was  not  considered  as  a  "single 
active  ingredient."  Data  on  the  aromatic 
ingredients  were  reviewed  and 
demonstrated  the  antitussive 
effectiveness  of  menthol  and  camphor 
individaaUy  (as  well  as  in  combination 
with  other  aromatic  ingredients),  and 
the  supportive  contribution  of 
eucalyptus  oil.  Likewise,  in  ordo'  to 
achieve  Category  I  status  for  the 
combination  of  aromatic  ingredients  as 
nasal  decongestaats,  the  iikUviduai 
ingredients  mast  be  tested  to  show  that 
they  do  provide  a  signiGcant  nasal 
decongestant  effect  when  compared  to  a 
control.  Additiooally,  in  accordance 
with  the  agency's  "General  Guidelines 
for  OTC  Drug  Combination  Products, 
September  1S78"  cited  above.  Category  I 
ingredients  fatMn  the  same  therapeutic 
category  that  have  the  same  mechaaiflm 
of  action  may  be  ooaibined  in  selected 
ciFCUBistances  to  treat  the  same 
symptoms  or  conditions  if  the 
combination  meets  the  OTC 
combiiMtion  drug  policy  in  ell  respects, 
the  combination  offers  some  advantage 
over  the  active  ingredients  used  alone, 
and  the  combinatioa  is.  on  a  benefit-risk 
basis,  equal  to  or  better  than  each  of  the 
active  k)9«dients  used  alone  at  its 
therapeutic  dose. 

In  cooclusion.  the  egency  agrees  with 
the  Panel  that  the  data  for  the 
combination  of  menthol,  camphor, 
eucalyptus  oA.  thyssol.  cedar  leaf  oil. 
and  outraeg  oii  as  nasal  decongestants 
for  apptication  as  «a  oiatatent  or  for 
steam  inhalation  are  inadequate  and. 
therefore,  the  combination  is  classified 
as  Category  III. 

The  agency's  detailed  comaients  and 
evaluation  on  the  data  are  on  fUe  in  the 
Dockets  N4anagement  Branch  (Ref.  2). 

Ref( 


(1)  Comment  No.  LET0B3.  Docket  No.  76N- 
0S2G.  Dodiets  Management  Branch. 

(2)  Letter  from  W.E.  Gilbertson.  FDA  to 
G.F.  Hoffnai^e.  RidMrdaon-Vick*,  Inc..  coded 
LET0e4,  Docket  Na  78N-0S2a  Dockets 
Management  Braach. 

/.  Comments  on  Dosages  for  OTC  Cold. 
Cougb.  Allergy,  Broncfiodilator.  and 
Antiastbmatic  Combination  Drug 
Prxxfucts 

80.  Two  comments  pointed  oat  a 
anmber  of  problems  in  ooabming  an 
oral  nasal  decongestant  wiik  an 
analgesic-antipyretic  because  of  what 
they  described  as  "irreconcilable" 
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dosage  schedules  recommended  by  the 
Cough-Cold  and  the  Internal  Analgesic 
Panels.  The  comments  stated  that  this 
situation  existed  because  the  Cough- 
Cold  Panel  had  recommended  fixed 
single  dosages  for  the  nasal 
decongestants  phenylephrine  and 
phenylpropanolamine  for  children  2  to 
under  6  years  and  6  to  under  12  years  of 
age,  and  the  Internal  Analgesic  Panel  (in 
the  draft  of  its  report  available  at  the 
time  the  Cough-Cold  Panel's  report  was 
published]  was  recommending  dosages 
for  children  2  to  under  4  years,  4  to 
under  7  years,  7  to  under  9  years,  9  to 
under  11  years,  and  11  to  under  12  years 
of  age. 

In  order  to  combine  an  oral  nasal 
decongestant  with  an  analgesic- 
antipyretic  for  use  in  children  2  to  under 
12  years  of  age.  the  Cough-Cold  Panels 
two  fixed  single  dosages  for  children  2 
to  under  6  and  6  to  under  12  years  of  age 
would  have  to  be  expanded  to  include 
an  intermediate  dosage  for  children  4  to 
under  6  years  of  age.  or  a  dosags  range 
would  have  to  be  allowed.  For  this 
reason,  one  comment  proposed 
increasing  the  12.5  mg-every-4-hour 
dosage  of  phenylpropanolamine 
recommended  by  the  Panel  for  children 
6  to  under  12  years  of  age  to  12.5  to  25 
mg  every  4  hours  (or  25  mg  every  8 
hours),  and  increasing  the  dosage  of  6.25 
mg  every  4  hours  recommended  by  the 
Panel  for  children  2  to  under  6  years  of 
age  to  6.25  to  12.5  mg  every  4  hours  (or 
12.5  mg  every  6  hours).  The  second 
comment  recommended  a  dosage  for 
phenylephrine  every  4  hours  of  2.5  mg 
for  children  2  to  under  4  years  of  age; 
3.75  mg  for  children  4  to  under  7  years  of 
age;  and  5  mg  for  children  7  to  9  years  of 
age.  This  proposal  would  increase  the 
2.5  mg  dosage  of  phenylephrine 
recommended  by  the  Panel  for  children 
4  and  5  years  of  age  to  3.75  mg,  and 
decrease  the  5  mg  dosage  of 
phenylephrine  recommended  by  the 
Panel  for  children  6  years  of  age  to  3.75 
mg. 

As  for  the  first  comment's  suggested 
dosage  for  phenylpropanolamine  of  25 
mg  every  8  hours  for  children  6  to  12 
years  of  age,  and  12.5  mg  every  8  hours 
for  children  2  to  under  6  years  of  age. 
the  agency  published  a  notice 
concerning  the  Panel's  recommendation 
on  the  dosages  of  phenylpropanolamine 
in  the  Federal  Register  on  October  28, 
1977  (42  FR  56756).  The  notice  stated 
that  the  adult  dosage  of  50  mg  every  8 
hours  and  equivalent  children's  dosages 
were  provided  only  for  limed-release 
dosage  forms  which  would  not  be 
included  in  the  monograph.  Therefore, 
the  Panel's  recommended  monograph 
was  corrected  to  include  only  the 


dosages  for  conventional,  immediate- 
release  formulations.  The  reference  to  a 
dosage  of  50  mg  every  8  hours  and 
equivalent  children's  dosages  was 
deleted  from  the  Panel's 
recommendations  by  the  October  28, 
1977  notice. 

Because  of  studies  indicating  that 
certain  dosages  of  phenylpropanolamine 
can  cause  elevations  in  blood  pressure, 
the  agency  has  not  categorized 
phenylpropanolamine  as  a  nasal 
decongestant  in  the  tentative  final 
monograph  for  OTC  nasal  decongestant 
drug  products  (50  FR  2220).  but  will, 
instead,  address  the  safety  of 
phenylpropanolamine  for  weight  control 
use  and  nasal  decongestant  use  in  a 
future  Federal  Register  publication. 
Before  there  can  be  any  resolution  of  the 
"irreconcilable"  dosage  issue  concerning 
combinations  containing 
phenylpropanolamine  preparations,  the 
safety  and  effectiveness  issues  that 
have  been  raised  must  be  addressed. 

The  agency  recognizes  that  a  problem 
of  irreconcilable  dosages  would  also 
occur  with  combinations  containing  an 
analgesic-antipyretic  with 
pseudoephedrine,  a  Category  I  oral 
nasal  decongestant,  if  the  dosages  are 
not  changed.  In  the  tentative  final 
monograph  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  (to  be  published  in  a  future 
issue  of  the  Federal  Register),  the 
agency  will  propose  that  the  minimal 
effective  dose  of  325  mg  of  aspirin, 
acetaminophen,  and  sodium  salicylate 
for  children  6  to  9  years  of  age  can  also 
be  used  as  the  minimal  effective  dose 
for  children  over  9  years  of  age  (i.e.,  9  to 
under  12).  Because  of  the  extension  of 
the  325-mg  minimal  effective  dose  of 
aspirin,  acetaminophen,  and  sodium 
salicylate  to  children  over  9  years  of 
age.  combinations  of  an  analgesic- 
antipyretic  with  pseudoephedrine  are 
possible  for  children  6  to  under  12  years 
of  age  with  no  changes  in  the  Cough- 
Cold  Panel's  recommended  dosagfis. 
Combinations  are  also  possible  for 
children  2  to  under  4  years  of  age  based 
on  the  Cough-Cold  Panels 
recommended  dosages.  However,  no 
dosajie  formulation  of  the  combination 
product  could  be  used  for  children  4  to 
under  6  years  of  age  because,  in  one 
case,  if  the  analgesic  is  given  at  the 
recommended  dosage,  then  the 
pseudoephedrine  dosage  would  be  too 
high  for  this  age  group,  and  in  the  other 
case,  if  pseudoephedrine  is  given  at  the 
recommended  dosage,  then-the 
analgesic  dosage  would  be  too  low.  A 
similar  situation  exists  for  combination 
products  containing  phenylephrine 
hydrochloride  and  an  analgesic- 


antipyretic,  i.e.,  the  recommended 
dosages  could  be  used  for  children  2  to 
under  4  and  6  to  under  12  years  of  age. 
but  there  would  be  a  problem  of 
irreconcilable  dosages  for  children  4  to 
under  6  years  of  age. 

The  agency  is  not  modifying  the 
dosages  for  oral  nasal  decongestants  at 
this  time,  but  is  inviting  comments  from 
interested  persons  on  the  problem  of 
currently  irreconcilable  dosages  for 
these  combination  products.  'The  agency 
invites  comments  and  the  submission  of 
data  on  dosage  ranges  for  children  for 
products  containing  oral  phenylephrine, 
or  pseudoephedrine  for  use  in 
combination  with  analgesics,  or  for  any 
other  cough-cold  ingredients  for  which 
there  might  be  a  problem  concerning 
irreconcilable  dosages  when  combined 
with  analgesics.  Other  comments  have 
been  received  in  response  to  the 
tentative  final  monograph  for  OTC 
antihistamine  (50  FR  2200).  antitussive 
(48  FR  48576).  and  nasal  decongestant 
(50  FR  2220)  drug  products,  requesting 
that  the  agency  revise  pediatric  dosages 
for  combination  drug  products 
containing  ingredients  in  these 
pharmacologic  classes  including  when 
these  ingredients  are  combined  with 
internal  analgesic-antipyretic 
ingredients.  Because  several 
rulemakings  are  affected  by  this  issue, 
the  agency  has  published  a  separate 
document  discussing  pediatric  dosages 
for  OTC  cough-cold  drug  products  and 
deferred  all  issues  regarding  pediatric 
dosages  to  that  document.  (See  the 
Federal  Register  of  June  20, 1988;  53  FR 
23180.)  Any  amendments  to  currently 
proposed  tentative  final  monographs 
will  be  addressed  at  that  time. 

/.  Comments  on  Labeling  for  OTC  CoUi, 
Cough,  Allergy.  Bronchodilntor,  and 
Antiasthmatic  Combination  Drug 
Products 

61.  One  comment  objected  to  the 
Panel's  recommendation  "that 
combination  products  must  be  labeled  to 
reflect  all  of  the  proven  pharmacologic 
activities  of  each  active  ingredient  in  the 
combination  "  (41  FR  38325).  The 
comment  pointed  out  that  such  labeling 
would  conflict  with  the  Panel's 
recommendation  that  labeling  include 
only  those  indications  that  are  for 
concurrent  symptoms.  The  comment 
stated  that  labeling  that  includes  use  t)f 
the  product  for  a  nonconcurrent 
symptom  would  confuse  consumers  and 
possibly  encourage  them  to  use  a 
combination  drug  product  when  a 
single-ingredient  product  would  suffice. 
The  comment  also  objected  to  the 
Internal  Analgesic  Panel's 
recommendation  that  the  labeling  of 
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such  combination  products  emphasize 
use  of  the  product  only  when  all  such 
symptoms  are  present  (42  FR  35370).  The 
comment  maintained  that  such  labeling 
would  be  confusing  and  that  a  product 
containing  an  analgesic-antipyretic 
ingredient  should  not  be  avoided 
because  a  single  symptom  of  only  pain 
or  fever  is  present  rather  than  both 
symptoms.  To  clarify  the  apparent 
inconsistency  in  both  the  Panels' 
recommendations,  the  comment 
requested  that  the  phrase  "consistent 
with  the  recommended  use  of  the 
product"  be  added  to  the  Cough-Cold 
Panel's  statement  concerning  the 
inclusion  of  all  proven  pharmacologic 
activities  in  the  labeling  of  a  drug 
product  and  that  the  phrase  in 
§  343.20(d)  (1).  (2).  (3),  and  (4)  of  the 
advance  notice  of  proposed  rulemaking 
for  OTC  internal  analgesic  drug 
products  that  states  "*  *   '  the  product 
is  labeled  for  the  concurrent  symptoms 
involved  *   *   *"  be  replaced  by  the 
following  statement:  "The  product  must 
be  labeled  to  reflect  all  of  the  proven 
pharmacological  activities  of  the  active 
ingredient(s)  consistent  with  the 
recommended  use  of  the  product." 

A  second  comment  contended  that 
drug  products  should  be  labeled  with  all 
the  pharmacologic  activities  of  a  drug. 
The  comment  maintained  that  knowing 
all  the  activities  of  a  drug  causes 
consumers  less  confusion  and  is  less 
expensive  because  there  are  times  when 
a  single  drug  can  be  used  to  relieve 
several  symptoms.  Thus,  the  consumer 
can  avoid  spending  twice  the  money  for 
two  products  when  one  product  would 
suffice. 

The  agency  notes  there  is  no  legal 
restriction  that  prevents  "multi-use" 
labeling,  i.e.,  labeling  a  drug  product 
with  some  or  all  of  the  proven 
pharmacologic  activities  of  the  drug 
whether  or  not  the  conditions  to  he 
treated  are  related.  For  products  that 
contain  an  ingredient  with  multi-use 
labeling,  the  labeling  for  each 
"different"  use  of  the  ingredient  would 
have  to  be  distinct  and  not  confusing 
and  would  have  to  meet  the 
requirements  of  the  applicable  OTC 
drug  monographs  in  Part  3,30  in  addition 
to  the  labeling  requirements  for  OTC 
drugs  in  Subpart  C  of  21  CFR  Part  201. 
Because  of  the  labeling  requirements 
and  the  need  to  provide  information  that 
is  not  confusing  to  consumers,  the 
agency  invites  manufacturers  to  consult 
with  FDA  before  labeling  their  products 
with  multi-use  labeling. 

In  the  case-of  an  OTC  drug  product 
that  contains  an  ingredient  with  - 
different  pharmacologic  actions  that  can 
treat  related  symptoms,  those 


pharmacologic  actions  that  are 
consistent  with  the  intended  use  of  the 
product  appropriately  may  appear  in  the 
labeling  but  are  not  required  to  appear. 
Diphenhydramine  hydrochloride  is  an 
example  of  such  a  drug.  If 
diphenhydramine  hydrochloride  were 
reclassified  as  a  Category  I  antitussive 
in  the  final  monograph,  a  drug  product 
containing  diphenhydramine 
hydrochloride  for  the  treatment  of 
symptoms  associated  with  the  common 
cold  could  be  labeled  both  as  an 
antihistamine  and  an  antitussive 
because  these  actions  are  consistent 
with  the  intended  use  of  the  product. 
However,  if  a  manufacturer  chose  to 
promote  only  one  of  the  pharmacologic 
actions  of  diphenhydramine  (e.g..  its 
antitussive  action),  the  product  would 
not  be  required  to  be  labeled  as  both  an 
antihistamine  and  an  antitussive.  In 
such  a  case,  because  the  product  is 
intended  only  for  use  as  an  antitussive, 
only  information  on  the  use  of  the  drug 
as  an  antitussive  need  be  included  in  the 
labeling. 

Diphenhydramine  hydrochloride  also 
has  another  pharmacologic  action  (i.e.. 
causes  drowsiness)  that  allows  it  to  be 
marketed  OTC  as  a  nighttime  sleep-aid. 
For  cough-cold  combination  drug 
products,  the  use  of  multi-use  labeling  is 
limited  because  it  is  unlikely  that  a 
specific  combination  of  ingredients,  e.g., 
an  ant ihistamine-anti tussive-internal 
analgesic  combination  (which  relieves 
cold  symptoms  such  as  runny  nose, 
sneezing,  cough,  and  fever)  could  also 
be  used  to  relieve  other  symptoms  not 
related  to  the  common  cold,  e.g.. 
nighttime  sleep-aid.  Further,  if 
combinations  are  labeled  with  multi-use 
labeling,  all  of  the  labeled  uses  must  be 
indications  that  are  consistent  with 
Category  I  combinations.  There  are 
currently  no  Category  I  combinations 
involving  cough-cold  ingredients  and 
nighttime  sleep-aid  ingredients. 

The  agency  believes  that  the  labeling 
for  OTC  analgesic-antipyretic  and 
cough-cold  ingredient  combination  drug 
products  should  reflect  the  principal 
intended  use(s)  of  the  product  (e.g..  pain 
reliever-fever  reducer  and  nasal 
decongestant.)  Such  labeling  must  be 
consistent  with  the  approved  indications 
for  all  of  the  ingredients  but  should  not 
necessarily  contain  all  of  the 
indications,  particularly  those 
indications  that  are  not  consistent  with 
the  concurrent  use  of  the  ingredients  in 
the  combination  product. 

In  adopting  an  indications  statement 
for  an  analgesic-antipyretic  active 
ingredient  with  the  indications 
slatement(8)  for  the  possible  cough-cold 
active  ingredients  it'could  be  combined 


with  (e.g.,  an  antihistamine,  an 
antitussive),  the  agency  has  determined 
that  an  appropriate  indications 
statement  for  the  analgesic-antipyretic 
ingredient  of  a  cough-cold  product 
would  be  "For  the  temporary  relief  of 
minor  aches,  pains,  headache,  muscular 
aches,  and  fever  associated  with" 
(select  one  of  the  following:  "the 
common  cold"  or  "a  cold")  which  would 
then  be  followed  by  the  appropriate 
indication(9)  for  the  cough-cold 
ingredient(8). 

The  agency  recognizes  that  products 
containing  an  analgesic-antipyretic 
combined  with  an  antihistamine,  or  a 
nasal  decongestant,  or  both,  may  also  be 
marketed  for  use  in  a  target  population 
that  has  hay  fever/allergic  rhinitis  or 
sinusitis  symptoms,  but  not  cold 
symptoms.  The  agency  has  determined 
that  an  appropriate  indications 
statement  for  the  analgesic-antipyretic 
ingredient  for  such  products  would  be 
"For  the  temporary  relief  of  minor  aches, 
pains,  and  headache"  (followed  by  the 
labeling  for  antihistamines  in 
§  341.72(b)(1)  and/or  the  labeling  for 
nasal  decongestants  in  §  341.80(b)(1)  (ii) 
or  (iii).  as  appropriate). 

Therefore,  in  §  341.85(b)(1)  of  this 
tentative  final  monograph,  the  agency  is 
proposing  that  all  permitted 
combinations  of  analgesic-antipyretic 
and  cough-cold  active  ingredients, 
identified  in  §  341.40  that  are  marketed 
and  labeled  for  relief  of  cough-cold 
symptoms  must  bear  the  following 
mdications  statement:  "For  the 
temporary  relief  of  minor  aches,  pains, 
headache,  muscular  aches,  and  fever 
associated  with  the  common  cold" 
(followed  by  the  appropriate 
indir.alion(s)  for  the  cough-cold  active 
ingredient(s)).  In  addition,  permitted 
combinations  containing  an  analgesic- 
antipyretic  and  an  antihistamine 
identified  in  §  341.40(a);  an  analgesic- 
antipyretic,  an  antihistamine,  and  an 
oral  nasal  decongestant  identified  in 
§  341.40(c);  and  an  analgesic-antipyretic 
and  an  oral  nasal  decongestant 
ider.tified  in  §  341.40(n)  may  also  bear 
this  indication.  However,  for  products 
which  are  promoted  for  use  in 
individuals  with  hay  fever/allergic 
rhinitis  or  sinusitis  symptoms,  the 
following  indications  statement  in 
§  341.85(b)(2)  should  be  used:  "For  the 
temporary  relief  of  minor  aches,  pains, 
and  headache,"  (followed  by  the 
labeling  for  antihistamines  in 
§  341.72(b)(1)  and/or  the  labeling  for 
nasal  decongestants  in  §  341.80(b)(1)  (ii| 
or  (iii),  as  appropriate).  Products  which 
are  promoted  for  relief  of  cough-cold 
.symptoms  in  addition  to  hay  fever/ 
allergic  rhinitis  and/or  sinusitis 
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symptoms  must  include  borh  labeling 
statements  in  §  341.85(b)  (1)  and  (2). 

In  conclusion,  the  agency  believes 
that  combination  drug  products  may 
contain  only  those  active  ingredients 
that  treat  concurrent  symptoms 
consistent  with  the  intended  use  of  the 
product.  The  agency  finds  it 
unnecessary  to  adopt  the  comment's 
suggestion  that  product  labeling  should 
be  "consistent  with  the  recommended 
use  of  the  product,"  because  the 
proposed  labeling  for  combination 
products  ensures  that  each  component 
of  the  combination  product  conforms  to 
the  intended  use  of  the  product.  The 
agency  does  not  agree  with  the  comment 
that  the  product  must  be  labeled  to 
reflect  all  of  the  proven  pharmacological 
activities  of  the  active  ingredient(s) 
consistent  with  the  recommended  use  of 
the  product.  There  is  no  agency 
requirement  that  an  OTC  drug  product 
be  labeled  with  all  of  the  proven 
pharmacological  activities  of  its  active 
ingredients.  On  the  other  hand,lhere  is 
no  regulation  that  prohibits  multi-use 
labeling,  i.e.,  the  labeling  of  products  to 
reflect  all  of  the  proven  pharmacologic 
activities  of  its  active  ingredients. 
However,  for  combination  drug  products 
to  be  labeled  with  multi-use  labeling,  all 
of  the  labeled  uses  must  be  for  Category 
I  combinations.  The  OTC  drug 
monographs  provide  the  acceptable 
labeling  of  the  product  for  OTC  use,  and 
the  agency  believes  that  the  labeling 
proposed  for  combination  products  in 
this  tentative  final  monograph 
adequately  describes  for  consumers  the 
appropriate  concurrent  symptoms  for 
which  the  product  is  to  be  used. 

62.  One  comment  stated  that  warnings 
for  combination  products  containing 
ingredients  from  several  different 
pharmacologic  groups  should  be 
consolidated  in  order  to  decrease  the 
number  of  different  statements  that 
would  be  required  for  such  products. 
Another  comment  requested  that 
provision  be  made  for  combining 
indications  for  combination  products 
containing  ingredients  from  several 
different  pharmacologic  groups  so  that 
the  resulting  statement  of  indications  is 
clear  and  understandable. 

The  agency  agrees  with  the 
comments.  For  combination  products 
that  contain  ingredients  from  several 
different  pharmacologic  groups, 
manufacturers  may  combine  warnings, 
indications,  and  directions,  respectively, 
to  eliminate  duplicative  words  or 
phrases  so  that  the  resulting  information 
is  clear  and  understandable.  To  clarify 
how  this  can  be  done,  the  agency  is 
proposing  a  paragraph  in  the  labeling 
section  (§  341.85)  for  permitted 


combinations  in  this  tentative  final 
monograph  which  states  that 
indications,  warnings,  and  directions, 
respectively,  applicable  to  each  active 
ingredient  in  the  combination  drug 
product  may  be  combined  to  eliminate 
duplicative  words  or  phrases  so  that  the 
resulting  information  is  clear  and 
understandable.  For  example,  the 
warning  for  an  antihistamine  in 
proposed  §  341.72(c)(2)  (50  FR  2216)  "Do 
not  take  this  product  if  you  have 
asthma,  glaucoma,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor,"  and  the  warning  for  an  oral 
nasal  decongestant  in  proposed 
§  341.80(c)(l)(i)(c)  (50  FR  2239)  "Do  not 
take  this  product  if  you  have  heart 
disease,  high  blood  pressure,  thyroid 
disease,  diabetes,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor"  may  be  combined  for  an 
antihistamine-nasal  decongestant 
combination  product  as  follows:  "Do  not 
take  this  product  if  you  have  asthma, 
glaucoma,  heart  disease,  high  blood 
pressure,  thyroid  disease,  diabetes,  or 
difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland  unless 
directed  by  a  doctor." 

In  reviewing  the  warnings  for  different 
ingredients  that  could  be  present  in 
possible  combination  products,  the 
agency  has  determined  that  a  conflict 
exists  between  the  warning  proposed  for 
oral  nasal  decongestants  (labeled  for 
adult  use)  in  §  341.80(c)(1)(b)  that  states: 
"Do  not  take  this  product  for  more  than 
7  days.  If  symptoms  do  not  improve  or 
are  accompanied  by  fever,  consult  a 
doctor,"  and  the  warning  to  be  proposed 
in  a  future  issue  of  the  Federal  Register 
for  internal  analgesic  ingredients  (adult 
dosages)  in  §  343.50(c)  that  will  state  not 
to  take  this  product  for  pain  for  more 
than  10  days  or  for  fever  for  more  than  3 
days  unless  directed  by  a  doctor;  and  if 
pain  or  fever  persists  or  gets  worse,  if 
new  symptoms  occur,  or  if  redness  or 
swelling  is  present,  consult  a  doctor 
because  these  could  be  signs  of  a 
serious  condition.  A  similar  conflict 
exists  between  the  warning  proposed  for 
oral  nasal  decongestants  (labeled  for 
children  under  12  years  of  age)  in 
§  341.80(d)(ii)(b)  and  the  warning  to  be 
proposed  for  internal  analgesic 
ingredients  (children's  dosages)  in 
§  343.50(c)(2),  which  will  limit  the  use  of 
an  internal  analgesic  for  pain  in  children 
to  5  days.  Because  of  the  conflict 
between  the  respective  warnings,  the 
agency  is  proposing  that  the  following 
specific  warning  be  used  for 
combinations  containing  an  analgesic- 
antipyretic  ingredient(s)  and  an  oral 


nasal  decongestant  ingredient  identified 
in  §  341.40  (c).  (f).  (k).  and  (n)  when 
labeled  for  adult  use:  "Do  not  take  this 
product  for  more  than  10  days.  If 
symptoms  do  not  improve  or  arc 
accompanied  by  fever  that  lasts  for 
more  than  3  days,  or  if  new  symptoms 
occur,  consult  a  doctor. " 

The  agency  is  also  proposing  the 
following  warning  for  this  combination 
when  labeled  for  children  2  years  to 
under  12  years  of  age,  "Do  not  give  this 
product  to  children  for  more  than  5  days. 
If  symptoms  do  not  improve  or  are 
accompanied  by  fever  that  lasts  for 
more  than  3  days,  or  if  new  symptoms 
occur,  consult  a  doctor."  The  agency  is 
further  proposing  a  warning  for  this 
combination  product  when  labeled  for 
both  adults  and  children  2  years  of  age 
to  under  12  years  of  age:  "Do  not  take 
this  product  for  more  than  10  days  (for 
adults)  or  5  days  (for  children).  If 
symptoms  do  not  improve  or  are 
accompanied  by  fever  that  lasts  for 
more  than  3  days,  or  if  new  symptoms 
occur,  consult  a  doctor." 

An  incompatibility  also  exists 
between  the  analgesic-antipyretic 
warnings  discussed  above  and  the 
warning  for  antitussives  in  §  341.74(c)(1) 
"A  persistent  cough  may  be  a  sign  of  a 
serious  condition.  If  cough  persists  for 
more  than  1  week,  lends  to  recur,  or  is 
accompanied  by  fever,  rash,  or 
persistent  headache,  consult  a  doctor" 
(52  FR  30056).  The  agency  is  proposing 
that  the  following  warning  be  used  for 
combination  drug  products  containing 
an  antitussive  and  an  analgesic- 
antipyretic  ingredient(s)  identified  in 
§  341.40  (f)  and  (k)  when  labeled  for 
adult  use:  "Do  not  take  this  product  for 
more  than  10  days.  A  persistent  cough 
may  be  a  sign  of  a  serious  condition.  If 
cough  persists  for  more  than  7  days, 
tends  to  recur,  or  is  accompanied  by 
rash,  persistent  headache,  fever  that 
lasts  for  more  than  3  days,  or  if  new 
symptoms  occur,  consult  a  doctor."  The 
combined  warning  for  children  reads  as 
follows:  "Do  not  give  this  product  to 
children  for  more  than  5  days.  A 
persistent  cough  may  be  sign  of  a 
serious  condition.  If  cough  persists  for 
more  than  7  days,  tends  to  recur,  or  is 
accompanied  by  rash,  persistent 
headache,  fever  that  last  for  more  than  3 
days,  or  if  new  symptoms  occur,  consult 
a  doctor."  For  products  labeled  for  both 
adults  and  children,  the  proposed 
combined  warning  reads  as  follows:  "Do 
not  take  this  product  for  more  than  10 
days  (for  adults)  or  5  days  (for  children). 
A  persistent  cough  may  be  sign  of  a 
serious  condition.  If  cough  persists  for 
more  than  7  days,  tends  to  recur,  or  is 
accompanied  by  rash,  persistent 
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headache,  fever  that  lasts  for  more  than 
3  days,  or  if  new  symptoms  occur, 
consult  a  doctor." 

The  warning  proposed  for 
expectorants  in  §  341.78(c)(3)  in  the 
tentative  final  monograph  for  OTC 
expectorant  drug  products  "A  persistent 
cough  may  be  a  sign  of  a  serious 
condition.  If  cough  persists  for  more 
than  1  week,  lends  to  recur,  or  is 
accompanied  by  fever,  rash,  or 
persistent  headache,  consult  a  doctor." 
also  conflicts  with  the  warning  for 
analgesic-antipyretics  discussed  above. 
The  combined  warnings  to  be  used  for 
combinations  containing  an  expectorant 
and  an  analgesic-antipyretic 
ingredient(s)  identified  in  §  341.40(m) 
when  labeled  for  adults  and/or  children 
are  the  same  warnings  proposed  above 
for  combinations  of  an  antitussive  and 
an  analgesic-antipyretic  ingredient(s). 
The  warnings  for  specific  cough-cold 
combination  drug  products  which  differ 
from  the  warnings  required  for  the 
individual  ingredients  are  included  in 
§  341.85(d)  in  this  tentative  final 
monograph. 

The  agency  has  also  identified 
conflicts  in  that  portion  of  the  directions 
that  deal  with  the  lower  age  limits  of  use 
for  children's  dosages  for  some  of  the 
combinations  identified  in  §  341.40.  For 
example,  the  directions  for  an  OTC 
antihistamine  advises  that  a  doctor  be 
consulted  for  use  in  children  under  6 
years  of  age.  while  OTC  analgesic- 
antipyretic  ingredients  may  be  given  to 
a  child  as  young  as  2  years  of  age 
without  consulting  a  doctor.  The  agency 
is  concerned  that  when  a  combination 
product  containing  analgesic-antipyretic 
and  cough-cold  ingredients  is  labeled  for 
use  in  children  of  a  particular  age  group 
that  each  individual  ingredient  be 
generally  recognized  as  safe  for  use  in 
that  particular  age  group.  Therefore,  the 
agency  is  proposing  that  when  there  is  a 
difference  in  the  directions  established 
for  the  individual  ingredients  in  a 
combination  drug  product,  e.g..  when  the 
time  intervals  or  age  limitations  for 
administration  of  the  individual 
ingredients  differ,  the  directions  for  the 
combination  product  may  not  exceed 
any  maximum  dosage  limits  established 
for  the  individual  ingredients  in  the 
applicable  OTC  drug  monograph.  Thus, 
in  the  above  example,  the  product  can 
be  labeled  only  for  use  in  children  6 
years  of  age  and  over. 

63.  One  comment  disagreed  with  the 
Panel's  classification  of  the  word 
"multiaction"  as  a  claim  having  no 
scientific  foundation  or  meaning,  or  as 
being  meaningless  to  the  consumer  as  a 
labeling  claim  forcough-cold  products 
(41  FR  38337).  In  the  comment's  opinion. 


this  term  is  meaningful  in  a  labeling 
claim  for  a  combination  product 
recommended  for  the  relief  of  more  than 
one  symptom  because  such  a  product 
would  have  multiple  actions  and  the 
term  "multiaction"  would  indicate  to  the 
consumer  a  need  to  consider  these 
actions.  Therefore,  the  comment 
contended  that  it  is  inconsistent  "to 
prohibit  the  use  of  one  of  the  clearest, 
most  direct  words  available  to  describe 
the  product's  potential"  to  the  consumer. 
In  view  of  this,  the  comment 
recommended  that  the  word 
"multiaction"  not  be  rejected  as  a  term 
to  be  used  in  labeling  claims  for 
combination  cough-cold  products. 

The  word  "multiaction"  is  not 
sufficiently  specific  to  be  included  in  the 
"statement  of  identity"  or  "indications" 
portions  of  the  labeling  required  for 
OTC  drug  products.  However,  the 
agency  has  no  objection  to  use  of  this 
word  as  a  general,  descriptive  term  in 
the  labeling  of  drug  products  that 
combine  ingredients  from  different 
therapeutic  categories.  Considering  that 
the  specific  identity  and  use(s)  of  the 
drug  product  are  spelled  out  in  the 
statement  of  identity  and  indications, 
the  word  "multiaction"  used  elsewhere 
in  the  labeling  would  not  be  misleading 
and  should  be  available  to 
manufacturers  as  a  matter  of  choice. 
Although  this  term  does  not  appear  in 
this  tentative  final  monograph,  the 
agency  has  no  objection  to  its  use  in 
other  portions  of  the  labeling  that  are 
not  regulated  by  the  monograph. 

64.  A  number  of  comments  objected  to 
the  warning  recommended  by  the  Panel 
in  §  341.85(d)  for  combination  products 
containing  aspirin:  "This  product 
contains  aspirin  and  should  not  be  taken 
by  individuals  who  are  sensitive  to 
aspirin."  Several  of  the  comments  stated 
that  the  warning  was  redundant  and 
unnecessary  because  the  listing  of  the 
active  ingredients  on  the  label  suffices 
to  disclose  the  presence  of  aspirin. 
Another  comment  stated  that  the 
labeling  for  aspirin  should  be  addressed 
as  part  of  the  internal  analgesic 
monograph  and  not  in  the  cough-cold 
monograph.  Two  of  the  comments 
suggested  that  the  word  "allergic"  be 
used  instead  of  "sensitive"  because  the 
latter  is  misleading  and  the  Panel 
intended  to  use  the  term  "allergic." 

The  agency  agrees  that  the  labeling 
for  aspirin  should  be  addressed  in  the 
internal  analgesic  monograph  and. 
therefore,  is  not  addressing  the  specific 
requests  stated  by  the  comments  in  this 
document.  The  agency's  conclusions  on 
aspirin  labeling  will  be  stated  as  part  of 
the  rulemaking  for  OTC  internal 
analgesic  drug  products.  For  these 


reasons,  the  Panel's  recommendation  in 
§  341.85(d)  is  not  being  included  in  this 
tentative  final  monograph. 

The  agency  points  out.  however,  that 
combination  products  containing  cough- 
cold  ingredients  plus  internal  analgesic 
ingredients  would  need  to  conform  to 
both  monographs. 

In  addition,  combination  products  that 
have  aspirin  or  aspirin-containing  drugs 
as  the  internal  analgesic  ingredient  must 
bear  the  Reye  syndrome  warning  in 
accord  with  21  CFR  201.314(h)  (1) 
through  (4).  The  regulation  also  states 
that  OTC  drug  products  covered  by  the 
regulation  and  labeled  solely  for  use  by 
children  (pediatric  products)  shall  not 
recommend  the  product  for  use  in 
treating  fiu  or  chicken  pox.  In  the 
Federal  Register  of  June  9. 1988  (53  FR 
21633),  the  agency  published  a  final  rule 
making  this  Reye  syndrome  labeling 
provision  permanent.  Therefore,  even 
though  this  tentative  final  monograph  is 
only  a  proposed  rule,  any  currently 
marketed  cough-cold  combination 
product  that  contains  aspirin  or  an 
aspirin-containing  ingredient  must  bear 
the  appropriate  Reye's  syndrome 
labeling  in  accord  with  21  CFR 
201.314(h). 

65.  One  comment  expressed  concern 
that  products  recommended  by  the 
Panel  in  §  341.40  (a),  (c).  (j).  (m).  and  (o) 
containing  cough-cold  ingredients  in 
combination  with  analgesic-antipyretic 
ingredients  or  local  anesthetic 
ingredients  might  require  reformulation 
and  relabeling  more  than  once.  The 
comment  explained  that  this  could 
happen  if  the  a  cough-cold  monograph 
became  final  before  the  other  applicable 
monograph(s).  Thus,  cough-cold 
combinations  containing  internal 
analgesic  ingredients  such  as  aspirin 
might  have  to  be  reformulated  and 
relabeled  to  comply  with  the  subsequent 
internal  analgesic  final  monograph.  To 
avoid  this,  the  comment  proposed  that 
the  effective  date  for  reformulation  and 
relabeling  of  combination  products 
containing  ingredients  from  more  than 
one  monograph  should  be  the  effective 
date  of  the  last  applicable  final 
monograph. 

The  agency's  policy  is  that  an  OTC 
drug  product,  whether  single  ingredient 
or  combination,  must  conform  to  an 
applicable  monograph  on  the  effective 
date  of  the  final  monograph.  Thus,  the 
cough-cold  component  of  a  combination 
product  described  above  would  have  to 
meet  all  of  the  requirements  of  the 
cough-cold  monograph  upon  its  effective 
date.  The  agency  acknowledges  that  a 
combination  product  containing 
ingredients  covered  by  different 
monographs  might  require  reformulation 
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and  relabeling  more  than  once. 
However,  the  comment's  suggested 
approach  could  result  in  the  continued 
marketing  of  an  ingrtidienf  of 
questionable  safety  or  an  ingredient  not 
proven  effective  (nonmonograph 
condition)  past  the  effective  date  of  an 
applicable  final  monograph,  or  the 
failure  to  include  required  labeling  on 
the  product,  only  because  the  ingredient 
was  included  in  a  combination  product 
with  another  ingredient  covered  by  a 
monograph  that  had  yet  to  take  effect. 
Therefore,  the  comment's  proposal  is  not 
accepted. 

66.  One  comment  pointed  out  "an 
apparent  contradiction  in  the  labeling 
requirements  for  a  bronchodilator 
combined  with  an  expectorant. "  The 
Panel's  recommended  warning  for 
bronchodila  tor-expectorant 
combinations  in  §  341.85(c)  states  'This 
product  should  be  used  only  for  cough 
associated  with  asthma  "  (41  FR  38423). 
The  comment  noted,  however,  that  the 
following  warning  is  included  in  the 
labeling  requirements  for  expectorant 
drug  products  in  §  341.78(b)(2):  "Do  not 
take  this  product  for  persistent  or 
chronic  cough  such  as  occurs  with 
smoking,  asthma,  or  emphysema  or 
where  cough  is  accompanied  by 
excessive  secretions  except  under  the 
advice  and  supervision  of  a  physician" 
(41  FR  38422).  The  comment  requested 
that  the  word  "asthma  "  be  deleted  from 
the  Panel's  recommended  warning  in 
§  341.78(b)(2)  to  resolve  an  apparent 
inconsistency  concerning  the  use  of  the 
combination  by  asthmatics  that  would 
result  from  placing  both  label  warnings 
(§§  ,'?41.85(c)  and  341.78(b)(2))  on  the 
combination  product. 

The  inclusion  of  the  word  "asthma  "  in 
the  warning  in  §  341.78(b)(2)  does  not 
conflict  with  the  warning  for 
bronchodila  tor-expectorant 
combinations  in  §  341.85(c).  The  Panel's 
inclusion  of  the  word  "asthma"  in  its 
warning  in  §  341.78(b)(2)  only 
emphasizes  that  products  containing 
expectorants,  even  in  combination  with 
a  bronchodilator.  should  not  be  used  in 
patients  with  asthma  "unless  directed 
by  a  doctor."  This  is  consistent  with  lh<! 
Panel's  recommended  warning  for 
bronchodilators  in  §  341.76(b)(1)  that 
states  "Do  not  take  this  product  unless  a 
diagnosis  of  asthma  has  been  made  by  a 
physician."  In  addition,  the  agency 
agrees  with  the  Panel  that  cough-cold 
drug  products  which  contain  an 
expectorant  but  do  not  contain  a 
bronchodilator  should  not  be  avail. ible 
OTC  for  use  by  consumers  with  asthma 
except  as  directed  by  a  doctor. 
Therefore,  the  agency  does  not  agree 
that  the  word  "asthma"  should  be 


deleted  from  the  warning  recomttiended 
by  the  Panel  in  §  341.78(b)(2). 

However,  after  reviewing  all  of  the 
warnings  proposed  for  bronchodilator 
drug  products  (47  FR  47527),  the  agency 
concludes  that  the  Panel's  recommended 
warning  in  §  341.85(c)  "rhis  product 
8h<juld  be  used  only  for  cough 
associated  with  asthma. "  in  addition  to 
the  agency's  proposed  warning  in 
§  341.76(b)(1)  "Do  not  take  this  product 
unless  a  diagnosis  of  asthma  has  been 
made  by  a  physician."  is  unnecessarily 
repetitious.  Therefore,  the  warning 
recommended  by  the  Panel  in  §  341.85(c) 
is  not  being  proposed  in  this  tentative 
final  monograph. 

A.'.  Comments  on  Testing  Guidelines  for 
ore  Cold.  Cough.  Allergy. 
Bronchodilator.  and  Antiasthmatic 
Combination  Drug  Products 

67.  Several  comments  disagreed  with 
the  Panel's  testing  procedures  for 
Category  III  combination  products.  One 
comment  stated  that  the  Panel  had 
omitted  a  criterion  for  the  testing  of 
some  combinations  containing 
ingredients  with  overlapping 
pharmacologic  activities,  e.g..  an 
antihistamine  and  an  anticholinergic. 
The  comment  submitted  a  proposed 
criterion  and  testing  procedure  for  such 
combinations. 

As  noted  in  comment  29  above, 
tentative  final  and  final  monographs  will 
no  longer  contain  recommended  testing 
guidelines.  Therefore,  comments 
regarding  Category  III  testing  guidelines 
will  not  be  addressed  in  this  document. 
However,  the  agency  will  meet  with 
industry  representatives  at  their  request 
to  develop  testing  guidelines  for  those 
conditions  which  industry  is  interested 
in  upgrading,  and  to  advise  industry  on 
the  adequacy  of  proposed  protocols. 
(See  also  part  II.  paragraph  A. 2.  below — 
Testing  of  Category  11  and  Category  III 
conditions. ) 

11.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

A.  Summary  of  Combinations 
Categorizations  and  Testing  of  Category 
11  and  Category  III  Conditions 

1.  Summary  of  combinations 
categorizations.  The  agency  has 
reviewed  all  claimed  active  ingredients 
and  combinations  submitted  to  the 
Panel,  as  well  as  other  data  and 
information  available  at  this  time,  and  is 
proposing  the  recategorization  of  eight 
combinations,  i.e..  the  combination  of  an 
analgesic-antipyreticfs).  an  oral 
antitussive,  an  oral  nasal  decongestant, 
and  an  antihistamine:  the  combination 
of  an  antihistamine  (if  the  antihistamine 
is  also  a  Category  I  antitussive)  and  an 


oral  antitussive:  the  combination  of  an 
oral  antitussive  (if  the  antitussive  is  also 
a  Category  I  antihistamine)  and  an 
antihistamine;  the  combination  of 
theophylline  and  a  sympathomimetic 
bronchodilator:  combinations  containing 
more  than  two  active  ingredients  from 
the  same  pharmacologic  group; 
combinations  containing  phenobarbital 
and  any  central  nervous  system 
stimulant  cold,  cough,  allergy, 
bronchodilator.  or  antiasthmatic 
ingredient(s);  the  combination  of  1 
desoxyephedrine  and  aromatics  in  a 
inhaler  as  a  topical  nasal  decongestant: 
and  the  combination  of  menthol, 
camphor,  and  eucalyptus  oil  in  an 
ointment  as  a  topical  antitussive.  The 
agency  is  proposing  the  classification  of 
seven  combinations  that  were  not 
classified  by  the  Partel.  i.e.,  the 
combination  of  an  analgesic- 
antipyn!tic(8).  an  oral  antitussive,  and 
an  oral  nasal  decongestant;  the 
combination  of  an  oral  antitussive  and 
an  analge8ic-antipyretic(s);  the 
combination  of  an  analgesic- 
antipyretic(s)  and  an  expectorai^;  the 
combination  of  an  oral  nasal 
decongestant,  an  oral  antitussive,  and 
an  anesthetic/analgesic  in  a  solid 
dosage  form;  the  combination  of  an 
anticholinergic,  an  antihistamine,  and  an 
oral  nasal  decongestant:  combinations 
containing  caffeine  (to  combat  lethargy) 
and  cough-cold  preparations  not 
containing  antihistamines:  and  the 
combination  of  phenylpropanolamine, 
ephedrine,  and  caffeine.  In  addition,  the 
agency  is  proposing  the  classification  of 
the  following  fourteen  combinations 
containing  cough-cold  and  oral  health 
care  active  ingredients  that  were  not 
classified  by  either  the  Cough-Cold  or 
Oral  Cavity  Panels:  a  debriding  agent/ 
oral  wound  cleanser  and  an  oral 
antitussive:  a  debriding  agent/oral 
wound  cleanser  and  an  antihistamine; 
an  astringent  and  an  oral  antitussive;  an 
astringent  and  an  antihistamine:  an  oral 
antitussive  and  an  oral  demulcent;  an 
oral  nasal  decongestant  and  an  oral 
demulcent:  an  oral  nasal  decongestant, 
an  oral  antitussive,  and  an  oral 
demulcent;  an  expectorant  and  an  oral 
anesthetic/analgesic;  an  expectorant 
and  an  oral  demulcent;  an  antihistamine 
and  an  oral  anesthetic/analgesic:  an 
antihistamine  and  an  oral  demulcent;  an 
oral  antitussive  or  an  oral  nasal 
decongestant,  an  oral  anesthetic/ 
analgesic,  and  an  oral  demulcent;  and 
an  oral  nasal  decongestant,  an  oral 
antitussive,  an  oral  anesthetic/ 
analgesic,  and  an  oral  demulcent.  1  he 
last  ten  of  these  combinations  are  for  ■ 
products  in  a  solid  dosage  form  to  be 
dissolved  in  the  mouth  and  swallowpd. 
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For  the  convenience  of  the  reader,  the 
following  table  is  included  as  a 
summary  of  the  categorizations  by  the 
Panel  and  the  proposed  classification  by 
the  agency. 


The  combination  drug  products  that 
are  listed  below  are  intended  for  oral 
use  unless  otherwise  stated.  Because 
antitussives,  bronchodilators.  and  nasal 
decongestants  may  be  administered 


orally  or  topically,  the  agency  is 
identifying  these  drugs  as  oral  or  topical 
for  clarity. 


Cough-cold  combinations 


Panel 


An8lgesic-antipyretic(s)  and  antihtslamine - - 

Analgesic-a(Hipyretc(s)  and  oral  antitussive - 

Analgesic-antipyrete(s)  and  expectorant - — - — 

Analgesic-antv>yretic(s)  and  oral  nasal  decongestant - - 

Analgesic-antipyretic(s)  and  oral  rvasaJ  decongestant  and  antihistamine.- 

Analg€sic-antipyretK;(s)  and  oral  antitussive  and  oral  nasal  decongestant - 

Analgesic-antipyretic(s)  and  oral  antitussive  and  oral  nasal  decongestant  and  antihistamine 

AnHhstamine  and  oral  antitusave  (if  labeled  "May  cause  man<et  drowsiness") 

Antihistamine  and  oral  nasal  decongestant - ~ 

Antihistamine  and  oral  antitussive  and  oral  neisal  decongestant - 

Oral  antitussive  and  expectorant  (If  labeled  for  nonproductive  cough) _.... 

Oral  arrtihjssive  and  oral  nasal  decongestant - 

Oral  antKussiwe  and  expectorant  and  oral  nasal  decongestant  (if  labeled  for  nonproductive  cough) 

Oral  antitiissive  and  aneathetic/anaigesic  (If  available  only  in  a  solid  dosage  form).... 

Oral  bronctxxliiattx  and  expectorant  (if  labeled  for  cough  associated  witti  asthma) _ 

Expectorant  and  oral  nasal  decongestant _ - 

Oral  nasal  decongestant  and  oral  anesthetic/analgesic  (if  available  In  a  solid  dosage  form) „ 

Oral  nasal  tlecongeslant  and  oral  antitussive  and  oral  anesttiettc/arfatgesK  [H  available  In  a  solid  dosage  form).. 

Oral  antitussive  and  oral  demulcent  fif  available  in  a  Solid  dosage  form) -... 

Oral  nasal  decongestant  and  oral  demulcent  (if  available  m  a  solid  dosage  lomi) 

Oral  nasal  decongestant  and  oral  antitussive  and  oral  demulcent  (B  available  in  a  aolid  dosage  form) 

Oral  antitussive  and  oral  anesthetic/analgesic  and  oral  demulcent  (if  available  In  a  solid  dosage  form) - 

Oral  nasal  decongestant  and  oral  anesttwiic/analgesic  and  oral  demulcent  (H  available  In  a  solid  dosage  fonn) 

Oral  nasal  decongestant  and  oral  antitussive  and  oral  anesthetic/analgeaic  and  oral  damutcerrt  (if  available  in  a  solid  dosage  torn)). 

Oral  antitussive  and  debnding  agent/ oral  wourxJ  cleanser — 

Antihistaniine  and  debriding  agent/oral  wound  cleanser 

Oral  anMussiMS  and  astringent •^— • — «.—.«.—...«««— ™.....«-"-"™™.."..." 

Antihistaniine  and  aMringent ._«„,...«..,.,„..«.—....— — •*—■ -.«.««.««- »..»......««».». 

Analgesi(>«nlipyretic(s)  and  oral  bronchodilator - 

Anticholinergic  and  expectorant 

Antihistamine  and  expectorant _ _ _ - ~ ______ ™™.— ..-—.-.— ™-— 

AntiNstamine  (H  aiH»»Blwiwiu  is  also  a  Category  I  antitussive)  and  oral  antitussive 

Oral  antilusaivs  (M  aniikjeaive  is  also  a  Category  I  antihistamine)  and  antMstamine .. 

Oral  bronchodtakir  and  anlicix)linefgic 

Oral  broncteiflator  and  antihistamine — 


Oral  bronchodilator  and  oral  antitussive  (if  labeled  for  cough  associaiad  with  asthma)- 

TheophyWne  and  sympathomimetic  brorx:hodilator  (e.g.,  ephednne) 

AniihistBRMio  flno  tfitionGBnofttc , i...  _ ...■■...■■.■ ....».«*m*»»mh<»»»«*>»* 

Antihistamine  and  ocal  anesthetic/ analgesic 

Antihistamine  and  oral  demulcent 

Expectorant  and  oral  anesthetic/analgesic 

Expecttxani  and  orti  derm^cent.. 


Antlhistamina  and  nasal  decongestant  (administered  topically  as  spray  or  drops) _ ~ - 

Oral  antitiissive  and  bronchodiialor  used  as  an  antitussive  (K  labeled  for  cous^  not  associated  with  asthma) 

Oral  anfitussive  arid  expectorant  (if  labeled  for  productive  cough) 

Oral  antitussive  and  expectorant  and  oral  nasal  decongestant  (If  labeled  for  productive  cough) ...« — — • 

Analgesic-anlipyretic(s)  and  oral  antitussive  and  expectoram  and  oral  nasal  decongestant - 

Anticholinergic  and  antHstamine  and  oral  nasal  decongestant - 

Atropme  and  oral  nasal  deoongestarM - - _ - — 

Expectorant  and  oral  brorx^hodHator  used  as  an  antitussive  (If  labeled  lor  cough  not  associated  «Hth  astfwna).- — 

Combinations  containing  Category  I  ingredients  from  different  pharmacologic  groups  II  any  ingredient  is  at  less  than  the  minimum  effective 

dosage  (unless  the  ingredient(s)  are  t)eing  used  to  treat  the  same  s^miptom). 
Combinaiions  containing  2  or  more  ingrad»nts  at  less  than  the  minimum  effective  dosage  and  used  to  treat  ttie  same  symptom  (labeling 

claim)  (even  if  it  contains  Category  I  ingredients  from  different  pharmacologic  groups). 

Combinations  containaig  inore  than  2  active  ingredients  from  ttie  same  pharmacologK  group ..- ~ 

Comtjinations  containing  an  antihistamine  for  the  relief  of  symptoms  of  allergic  rtwiitis  and  an  additional  antihistamine  which  Is  added 

exclusively  lor  sedation,  and  the  product  contains  labeling  which  represents  the  additional  antihistamine  as  a  sleep-aid.. 

Combmalions  contawing  an  antihistamine  with  a  sleep-aid  claim — 

Combinations  containing  a  Category  III  ingredient  or  labeling  and  no  Category  II  Ingredient  or  labeling  _ - 

ComtMnatxxis  containing  2  Category  I  ingredients  from  the  same  pharmacologic  group - 

Combinations  containing  2  Category  I  Ingredients  from  the  same  pharmacologic  group  If  either  or  twth  ingredients  are  at  less  than  the 

minimum  efledive  dosage. 
Comtxnations  oontairvng  a  corrective  (an  active  ingredient  specrficaMy  intended  to  counteract  a  side  effect  of  other  ingredients  In  ttie 

product),  eg,  caffene,  and  any  cold,  cough,  allergy,  bronchodilator,  or  antiasthmatic  ingredient(s)  (except  lor  the  combwation 

immediately  below). 
Combinations  containing  phenobarbital  (8  mg)  (as  a  stimulant  corrective)  and  any  centi-al  nervous  system  stimulant  cold,  cough,  allergy, 

t)roncheditator.  or  antiasthmatic  jngredient(s)  such  as  theophylline  and  ephednne. 
Combinations  oontainifig  several  clanrted  active  ingredients  which  are  mixtures  of  volatile  substances  with  overlapping  pharmacologic 

activities  for  which  a  mminHim  effective  dosage  cannot  be  established  for  one  or  nxxe  of  the  ingredients  when  tested  alone  (except  for 

the  comtjination  immediately  t)elow). 
1-Desoxyephe<*nne  and  vomatics  (camphor,  menthol,  methyl  salicylale,  t)omyi  acetate,  and  lavender  oil)  in  an  inhaler  as  a  topical  nasal 

decongestant 
Combnahons  cortfaining  4  or  rrxKe  lr»grodlents  from  different  pharmacologic  groips  (except  for  tfie  combustion  of  an  analgesic -antipyretic 

and  oral  antitussive  and  oral  nasal  decongestant  and  antitustaintne  described  atx>ve). 
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Cough-cdd  combinations 


Combinations  containing  a  stimulant,  eg  .  caffeine  (at  a  tuHy  effective  level),  and  any  cold,  cougti,  allergy,  bronchodiiator  Of  am.asthmatK: 

ingredient(s). 
Combinations  containing  calfeme  (15-30  mg)  to  combat  lethargy  (not  as  a  sedative  corrective)  and  cold  preparations  not  containing 

antihistamines 

Combinations  containing  vitamin  C  and  cok).  cough,  allergy,  bronchodilator.  of  antiasthmatic  ingredieni(s)  for  prevention  or  treatment  of  the 

common  cold 

Comtnnations  containing  any  vitamins  with  labeling  claims  lor  prevention  or  treatment  of  the  common  cold- 

Phenylpropanolamine  and  ephedrine  and  caffeine 

Caffeine  and  ephedrine  or  pseudoephedrine '....''Z'"'""'"". 

Claffeine  and  pfienylpropanolamine ' 

Menthol  and  camphor  and  eucalyptus  oil  and  thymol  and  cedar  leaf  oil  and  nutmeg  oil  (myrisfica  oil)  in  a  surtaiiie  vehicle  lor  steam 

inhalation  or  topical  use  as  a  nasal  decongestant. 

Menthol  and  camphor  and  eucalyptus  oil  in  a  suitable  ointment  vehicle  as  a  topical  antitussive 

Mentfiol  and  eucalyptus  oil  in  a  lozenge  as  a  topical  antitussive 'l...'"''"'".'''.'"'    ' '. 

Methol  and  camphor  and  eucalyptus  oil  and  tincture  of  benzoin  and  polyoxyethylene  dodecanol  for  use  lo  a  steam  vaporizer  as  ari 

antitussive. 
Promethazine  hydrochlonde  (if  labeled  lor  relief  of  symptoms  of  the  common  cold)  may  be  used  as  the  antihistamine  m  the  atwve 

Category  I  combinations  that  contain  cough-cold  and/or  analgesic-antipyretic  ingredients. 

'  N.C.— Not  classified  by  Panel. 

''  Combination  is  classified  as  Category  ii  because  of  nonmonograph  status  ol  anticholinergics  (60  FR  46587). 
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2.  Testing  of  Category  II  and  Category 
III  conditions.  The  Panel  recommended 
testing  guidelines  for  cold,  cough, 
allergy,  bronchodilator,  and 
antiasthmatic  combination  drug 
products  (41  FR  38327  and  38418).  The 
agency  is  offering  these  guidelines  as 
the  Panel's  recommendations  without 
adopting  them  or  making  any  formal 
comment  on  them.  Interested  persons 
may  communicate  with  the  agency 
about  the  submission  of  data  and 
information  to  demonstrate  the  safety  or 
effectiveness  of  any  active  ingredient  or 
combination  included  in  the  review  by 
following  the  procedures  outlined  in  the 
agency's  policy  statement  published  in 
the  Federal  Register  of  September  29. 
1981  (46  FR  47740)  and  clarified  April  1. 
1983  (48  FR  14050).  This  policy  statement 
includes  procedures  for  the  submission 
and  review  of  proposed  protocols, 
agency  meetings  with  industry  or  other 
interested  persons,  and  agency 
communications  on  submitted  test  data 
and  other  information. 

B.  Summary  of  the  Agency's  Changes  in 
the  Panel's  Recommendations 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  will  tentatively  adopt 
the  combinations  section  of  the  Panel's 
report  and  recommended  monograph 
with  the  changes  described  in  the 
summary  below.  A  summary  of  the 
changes  made  by  the  agency  follows. 

1.  For  clarity,  the  agency  is  specifying 
in  the  tentative  final  monograph  in 

§  341.40  and  §  341.85  whether 
antitussives,  bronchodilators.  and  nasal 
decongestants  are  for  oral  or  topical  use. 
(See  comment  39  above.) 

2.  The  agency  is  amending  §  341.40  (j) 
and  (o)  to  state  that  any  single 
ingredient  in  §  356.10  (Category  I 
anesthetic/analgesic  active  ingredients 
identified  in  the  monograph  for  oral 


health  care  drug  products)  may  be 
combined  with  an  oral  antitussive  or  an 
oral  nasal  decongestant  in  a  solid 
dosage  form  to  be  dissolved  in  the 
mouth  and  swallowed.  Additionally,  to 
be  consistent  with  the  language  used  in 
the  oral  health  care  drug  products 
report,  the  term  "oral  anesthetic/ 
analgesic"  is  used  in  this  document 
rather  than  the  term  "local  anesthetic  or 
local  analgesic." 

Additionally,  the  agency  has 
examined  other  combination  drug 
products  containing  cough-cold  and  oral 
health  care  active  ingredients  which 
were  not  reviewed  by  the  Panel  and  is 
proposing  to  include  the  following  as 
Category  I  combinations  in  new 
paragraphs  u  through  z  in  §  341.40:  an 
oral  antitussive  and  an  oral  demulcent 
in  a  solid  dosage  form;  an  oral  nasal 
decongestant  and  an  oral  demulcent  in  a 
solid  dosage  form;  an  oral  antitussive, 
an  oral  nasal  decongestant,  and  an  oral 
demulcent  in  a  solid  dosage  form;  an 
oral  antitussive,  an  oral  anesthetic/ 
analgesic,  and  an  oral  demulcent  in  a 
solid  dosage  form;  an  oral  nasal 
decongestant,  an  oral  anesthetic/ 
analgesic,  and  an  oral  demulcent  in  a 
solid  dosage  form;  and  an  oral  nasal 
decongestant,  an  oral  antitussive,  an 
oral  anesthetic/analgesic,  and  an  oral 
demulcent  in  a  solid  dosage  form.  The 
following  combinations  are  proposed  as 
Category  II:  an  antihistamine  and  an 
astringent;  an  oral  antitussive  and  an 
astringent;  an  antihistamine  and  a 
debriding  agent/oral  wound  cleanser 
and  an  oral  antitussive  and  a  debriding 
agent/oral  wound  cleanser.  The 
following  combinations  in  a  solid 
dosage  form  are  proposed  as  Category 
111:  an  antihistamine  and  an  oral 
anesthetic/analgesic;  an  antihistamine 
and  an  oral  demulcent;  an  expectorant 
and  an  oral  anesthetic/analgesic;  and  an 
expectorant  and  an  oral  demulcent.  The 


agency  will  discuss  combinations  that 
include  oral  antimicrobials  in  the 
antimicrobial  segment  of  the  tentative 
final  monograph  for  OTC  oral  health 
care  drug  products,  to  be  published  in  a 
future  issue  of  the  Federal  Register.  (See 
comment  39  above.) 

3.  The  agency  is  proposing  a  Category 

I  classification  of  combination  drug 
products  containing  an  oral  antitussive, 
an  oral  nasal  decongestant,  and  an 
anesthetic/analgesic,  provided  that  the 
product  is  available  only  in  a  solid 
dosage  form  to  be  dissolved  in  the 
mouth  and  swallowed.  (See  comment  40 
above.) 

4.  The  agency  is  reclassifying  from 
Category  II  to  Category  HI  combination 
drug  products  containing  an  oral 
antitussive  (if  the  antitussive  is  also  a 
Category  I  antihistamine)  and  an 
antihistamine  and  combination  drug 
products  containing  an  antihistamine  (if 
the  antihistamine  is  also  a  Category  I 
antitussive)  and  an  oral  antitussive.  (See 
comment  43  above.) 

5.  The  agency  is  classifying  in 
Category  III  combination  drug  products 
containing  a  nasal  decongestant  and  an 
antihistamine  administered  topically  in 
a  nasal  spray  or  drops.  However,  the 
specific  combination  product  containing 
phenylephrine  hydrochloride  (a  nasal 
decongestant)  and  methapyrilene 
hydrochloride  (an  antihistamine)  in  a 
nasal  spray  has  been  placed  in  Category 

II  because  methapyrilene-containing 
drug  products  are  not  generally 
recognized  as  safe.  (See  comment  51 
above.) 

6.  The  agency  concludes  that  the 
combination  of  an  anticholinergic,  an 
oral  nasal  decongestant,  and  an 
antihistamine  satisfies  the  criteria  for  a 
Category  III  combination.  However, 
because  at  this  time,  there  are  no 
Category  I  (monograph)  anticholinergics 
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in  the  final  rule  for  OTC  anticholinergic 
drug  products  (published  in  the  Federal 
Register  of  Novemlwr  8. 1985;  50  FR 
4fi.')82).  all  OTC  combination  drug 
products  containing  anticholinergic 
ingredients  (including  the  above 
mentioned  combination)  are  classified 
as  Category  11  (nonmonograph) 
conditions  in  this  tentative  final 
monograph.  (See  comment  53  above.) 

7.  Based  on  the  Internal  Analgesic 
Panel's  Category  I  classification  of  a 
combination  drug  product  containing  an 
expectorant  and  an  analgesic- 
antipyretic  (42  FR  35493).  the  agency  is 
proposing  that  the  combination  be 
classified  in  Category  I  in  this  tentative 
final  monograph.  (This  combination  was 
not  classified  by  the  Cough-Cold  Panel.) 

8.  The  Internal  Analgesic  Panel, 
slating  that  there  is  a  small  percentage 
of  the  population  for  whom  buffered 
aspirin  produces  a  lower  incidence  of 
gastric  intolerance  and  who  might 
therefore  derive  some  benefit  from         r 
buffered  aspirin,  classified  in  Category  I 
buffered  aspirin  products,  i.e.,  those 
containing  aspirin  combined  with 
buffering  ingredients  (correctives)  and 
those  containing  aspirin  combined  with 
antacids  (42  FR  35469).  In  the  tentative 
fin.il  monograph  for  OTC  internal 
analgesic  dnig  products,  to  be  published 
in  a  future  issue  of  the  Federal  Register, 
the  agency  will  include  buffered  aspirin 
and  aspirin  and  antacid  combinations  in 
the  nuinograph.  This  tentative  final 
monograph  for  cough-cold  combination 
drug  products  proposes  thai  buffered 
aspirin  and  aspirin  and  antacid 
combination  drug  products  may  be 
combined  with  cough-cold  active 
ingredients  as  identified  in  §  341.40 
"Permitted  combinations  of  active 
ingredients"  provided  the  product  is 
labeled  according  to  §  341.85. 

Additionally,  this  document  proposes 
that  for  combination  drug  products 
containing  an  analgesic-antipyretic 
ingredient(s)  and  a  cough-cold  active 
ingrcdient(s),  that  are  marketed  and 
labeled  for  relief  of  cough-cold 
s>  mptoms.  the  indications  statement  for 
the  analgesic-antipyretic  portion  of  the 
product  is  as  follows:  "For  the 
temporary  relief  of  minor  aches,  pains, 
headaches,  muscular  aches,  and  fever 
associated  with"  (select  one  of  the 
following:  "the  common  cold"  or  "a 
cold ')  (followed  by  the  appropriate 
indi(:ation(s)  for  the  cough-cold 
ingredientfs).)  However,  for  drug 
products  containing  an  analgesic- 
antipyretic  combined  with  an 
anlihislamine  and/or  an  oral  nasal 
decongestant  as  identified  in  §  341.40 
(.i).  (c).  and  (n)  which  are  promoted  for 
use  in  individuals  with  hay  fever/ 


allergic  rhinitis  or  sinusitis  symptoms, 
the  following  indication  should  be  used: 
"For  the  temporary  relief  of  minor  aches, 
pains,  and  headaches"  (followed  by  the 
labeling  for  antihistamines  in 
§  341.72(b)(1)  and/or  the  labeling  for 
nasal  decongestants  in  §  341.80(b)(1)  (ii) 
or  (iii).  as  appropriate).  Products  which 
are  promoted  for  relief  of  cough-cold 
symptoms  in  addition  to  hay  fever  and/ 
or  sinusitis  symptoms  must  include  both 
labeling  statements.  (See  comment  61 
above.) 

9.  The  agency  is  reclassifying  from 
Category  HI  to  Category  I  combination 
drug  products  containing  analgesic- 
antipyreticfs).  an  oral  antitussive,  an 
antihistamine,  and  an  oral  nasal 
decongestant.  Additionally,  based  on 
the  data  on  the  above  combination,  the 
agency  is  also  classifying  in  Category  1 
combination  drug  products  containing 
analgesic-antipyretic(s)  (as  identified 
above),  an  oral  antitussive,  and  an  oral 
nasal  decongestant  and  combination 
drug  products  containing  an  oral 
antitussive  and  analgesic-antipyretic(s) 
(as  identified  above).  (See  comment  47 
above.) 

10.  The  agency  is  reclassifying  from 
Category  III  to  Category  I  combination 
drug  products  containing  menthol  (2.6  to 
2.8  percent),  camphor  (4.7  to  5.3  percent), 
and  eucalyptus  oil  (1.2  to  1.3  percent)  in 
a  suitable  ointment  vehicle  as  a  topical 
antitussive  combination  drug  product. 
(See  comment  56  above.) 

11.  The  agency  is  reclassifying  from 
Category  III  to  Category  I  combination 
drug  products  containing  1- 
desoxyephedrine  and  aromatics 
(camphor,  menthol,  methyl  salicylate, 
bornyl  acetate,  and  lavender  oil)  as  a 
topical  nasal  decongestant 
(administered  by  a  nasal  inhaler).  (See 
comment  55  above.) 

12.  The  agency  is  reclassifying  from 
Category  I  to  Category  11  combination 
drug  products  containing  theophylline 
and  ephedrine.  Therefore,  the  Panel's 
recommendation  in  §  341.40(k)  is  not 
being  included  in  this  tentative  final 
monograph.  Additionally,  the  agency  is 
classifying  in  Category  II  any 
combination  drug  product  thut  contains 
theophylline.  This  includes,  but  is  not 
limited  to.  combinations  of  theophylline 
and  ephedrine;  combinations  of 
theophylline,  ephedrine,  and 
phenobarbilal;  and  combinations  of 
theophylline,  ephedrine.  and  an 
expectorant.  (See  comment  54  above.) 

13.  The  agency  is  classifying  the 
following  combination  drug  products  in 
Category  11;  phenylpropanolamine, 
ephedrine.  and  caffeine;  caffeine  in 
combination  with  ephedrine  or 
pseudoephedrine:  and 


phenylpropanolamine  in  combination 
with  caffeine.  FDA  determined  that  such 
products  are  new  drugs  and  are  required 
to  be  the  subject  of  an  approved  NDA. 
(See  the  Federal  Registers  of  August  13. 
1982  (47  FR  35344).  November  18.  1983 
(48  FR  52513),  and  June  29,  1984  (49  PR 
26814).) 

14.  The  agency  is  reclassifying 
phenobarbital  8  mg  from  Category  III  to 
Category  II  as  a  stimulant  corrective. 
(See  comment  49  above.) 

15.  The  agency  is  classifying  caffeine 
at  a  dosage  of  15  to  30  mg  in  Category  111 
when  included  in  cough-cold  diug 
preparations  to  combat  lethargy.  (See 
comment  50  above.) 

16.  The  Panel  recommended  a 
Category  1  classification  for  the 
prescription  drug  promethazine 
hydrochloride  as  an  antihistamine  in  its 
advance  notice  of  proposed  rulemaking 
(41  FR  38390).  Because  of  concerns 
regarding  adverse  reactions  on  the 
central  nervous  system,  the  agency 
dissented  from  this  recommendation  in 
the  preamble  to  the  Panel  s  report  (41  FR 
38312).  Subsequently,  data  wete 
submitted  to  the  agency  to  alleviate 
these  concerns,  but  not  sufficient  to 
justify  agreeing  with  the  Panel's 
Category  1  classification  of 
promethazine  hydrochloride  as  a  single 
ingredient  (Ref.  1).  Therefore,  general 
recognition  of  the  safety  of 
promethazine  hydrochloride  as  a  single 
ingredient  has  not  been  adequately 
established. 

Promethazine  hydrochloride  has  not 
been  used  extensively  on  a  long-term 
basis  as  a  single  ingredient  for 
antihistamine/allergic  rhinitis/anli- 
allergy  use.  The  agency  believes  that 
consumers  who  use  OTC  antihistamines 
to  treat  the  symptoms  of  allergic  rhinitis 
use  these  products  on  a  long-term  basis 
because  the  symptoms  of  allergic 
rhinitis  usually  occur  for  extended 
periods  of  time.  The  major  use  of 
promethazine  hydrochloride  as  a 
prescription  drug  is  in  combination  drug 
products  for  relief  of  acute  cough/cold 
symptoms  on  a  short-term  basis.  The 
possibility  that  the  rare,  but  serious 
adverse  reaction  of  the  central  nervous 
system  known  as  tardive  dyskinesia  will 
not  occur  if  promethazine  hydrochloride 
is  used  on  a  long-term  basis  in  a  single 
ingredient  OTC  antihistamine  drug 
product  has  not  been  adequately 
demonstrated.  Therefore,  the  agency 
proposed  a  Category  111  classification 
for  promethazine  hydrochloride  in  the 
tentative  final  monograph  for  OTC 
antihistamine  drug  products  published 
in  the  Federal  Register  on  January  15, 
1985  (50  FR  2206).  The  agency  will 
address  the  comments  received  in 
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response  to  that  tentative  final 
monograph  on  single  ingredient  use  of 
promethazine  in  the  final  monograph  for 
OTC  antihistamine  drug  products  in  a 
future  issue  of  the  Federal  Register. 

The  agency  has  also  reviewed  data 
and  information  on  combination  drug 
products  containing  promethazine 
hydrochloride  that  are  used  extensively 
on  a  prescription  basis  for  treating 
symptoms  of  the  common  cold  (Refs.  1 
and  2).  These  data  and  information 
indicate  that  such  short-term  use  of 
promethazine  hydrochloride  in  these 
products  is  safe.  Under  conditions  of 
short-term  use  for  the  relief  of  cold 
symptoms,  the  possibility  that  tardive 
dyskinesia  might  occur  is  no  longer  a 
concern.  Therefore,  the  agency  is 
proposing  a  Category  I  classification  of 
promethazine  hydrochloride  in 
combination  with  other  cough-cold  and/ 
or  analgesic-antipyretic  ingredients  as 
provided  for  antihistamine  active 
ingredients  in  §  341.40  (a)  through  [f)  of 
this  tentative  final  monograph.  (See 
§  341.40(t)  in  this  document.) 

In  accordance  with  the  enforcement 
policy  set  out  in  21  CFR  330.13.  and  with 
FDA's  Compliance  Policy  Guide  {Ref.  3), 
promethazine  hydrochloride 
combinations  may  now  be  marketed 
OTC  under  the  conditions  set  out  in  this 
tentative  final  monograph.  Such 
marketing,  pending  issuance  of  the  final 
monograph,  is  subject  to  the  risk  that  the 
Commissioner  may  adopt  a  different 
position  in  the  final  monograph  that 
could  require  relabeling,  recall,  or  other 
regulatory  action.  Marketing  of  such  a 
product  with  labeling  not  in  accord  with 
the  tentative  final  monograph  also  may 
result  in  regulatory  action  against  the 
product,  the  marketer,  or  both. 

As  with  other  combination  drug 
products,  the  labeling  of  combination 
drug  products  containing  promethazine 
hydrochloride  must  include  those 
indications  and  pharmacologic  actions 
that  are  consistent  with  the  intended  use 
of  the  product:  however,  labeling 
indications  related  to  the  antihistamine 
(promethazine  hydrochloride) 
component  of  the  combination  product 
may  indicate  use  only  for  the  treatment 
of  symptoms  of  the  common  cold.  Such 
indications  are  specified  in 
§  341.72(b)(2)  of  the  tentative  final 
monograph  for  OTC  antihistamine  drug 
products.  The  agency  recognizes  that 
combinations  of  an  antihistamine  and  a 
nasal  decongestant  are  often  used  on  a 
long-term  basis  to  treat  symptoms  of 
allergic  rhinitis.  In  the  case  of  a 
combination  drug  product  containing 
promethazine  hydrochloride  and  a  nasal 
decongestant,  the  labeling  cannot 
conliiin  indications  for  allergic  rhinitis 


specified  in  §  341.72(b)(1)  nor  any  other 
labeling  in  any  area  of  the  label  or 
packaging  that  might  imply  use  in 
treating  symptoms  of  allergic  rhinitis. 
Such  labeling  restriction  will  ensure 
short-term  rather  than  long-term  use  on 
an  OTC  basis  of  products  containing 
promethazine. 

The  Panel  recommended  the  following 
oral  dosage  schedule  for  promethazine 
hydrochloride:  For  adults,  the  dosage  is 
6.25  to  12.5  mg  every  8  to  12  hours,  not  to 
exceed  37.5  mg  in  24  hours.  For  children 
6  to  under  12  years,  the  dosage  is  3.125 
to  6.25  mg  every  8  to  12  hours,  not  to 
exceed  18.75  mg  in  24  hours.  The  Panel 
recommended  that  a  dosage  of  1.56  to 
3.125  mg  every  8  to  12  hours,  not  to 
exceed  9.375  mg  in  24  hours  be  included 
under  professional  labeling  for  children 
2  to  under  6  years  of  age.  For  children 
under  2  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  physician  (41  FR  38390). 

The  Panel's  recommended  dosage 
interval  (i.e..  8  to  12  hours)  does  not 
allow  promethazine  hydrochloride  in  an 
immediate  release  dosage  form  to  be 
combined  with  other  cough-cold  active 
ingredients.  However,  based  on  the 
Panels  conclusion  that  6.25  mg  is  the 
minimum  effective  OTC  dose  for 
promethazine  (41  FR  38390),  and  past 
FDA  approved  labeling  for 
promethazine-containing  drug  products 
that  recommend  a  dosage  of  up  to  4 
times  daily  (Ref.  4),  and  the  current 
approved  NDA  labeling  for  the 
innovator  promethazine-containing 
combination  drug  product  that  provides 
for  a  dosage  of  6.25  mg  every  4  to  6 
hours  (Ref.  4),  the  agency  is  proposing 
an  adult  dosage  for  promethazine 
hydrochloride  of  6.25  mg  every  4  to  6 
hours,  not  to  exceed  37.5  mg  in  24  hours 
(and  corresponding  children's  dosages). 
This  revised  dosage  schedule  will  allow 
promethazine  hydrochloride  to  be 
combined  with  other  cough-cold  active 
ingredients,  as  proposed  in  this  tentative 
final  monograph. 

In  addition  to  the  general  labeling 
required  for  antihistamine  drug  products 
in  §  341.72  (a)  and  (c)(1)  (see  50  FR  2216 
and  52  FR  31913).  the  following  labeling 
statements  and  revisions  are  required 
for  combination  drug  products 
containing  promethazine  hydrochloride: 

(1)  Based  on  approved  labeling  for 
prescription  drug  products  containing 
promethazine  hydrochloride,  the 
warning  in  §  34i.72(c)(2)  is  modified  to 
read  'Do  not  take  this  product  if  you 
have  asthma,  glaucoma,  emphysema, 
liver  disease,  seizures,  chronic 
pulmonary  disease,  shortness  of  breath, 
difficulty  in  breathing,  or  difficulty  in 
urination  due  to  enlargement  of  the 


prostate  gland  unless  directed  by  a 
doctor."  and  the  warning  in 
§  341.72(c)(6)(i)  is  modified  to  read  "Do 
not  give  this  product  to  children  who 
have  asthma,  liver  disease,  seizures,  or 
glaucoma  unless  directed  bv  a  doctor" 
(Ref.  4). 

(2)  The  warning  concerning 
drowsiness  in  §  341.72(c)(4)  or  {6)(iii)  is 
required  (see  52  FR  31913). 

(3)  The  directions  for  use  are  "Adults: 
Oral  dosage  is  6.25  milligrams  every  4  to 
6  hours,  not  to  exceed  37.5  milligrams  in 
24  hours.  Children  6  to  under  12  years  of 
age:  oral  dosage  is  3.125  milligrams 
every  4  to  6  hours,  not  to  exceed  18.75 
milligrams  in  24  hours.  Children  under  6 
years  of  age:  Consult  a  doctor." 

The  modified  warnings  and  directions 
for  drug  products  containing 
promethazine  hydrochloride  appear  in 
this  document  in  §  341.85(d)(4)  and 
§  341.85(e).  respectively. 

In  addition,  dosage  information  for  the 
promethazine  hydrochloride  component 
of  combination  drug  products  containing 
promethazine  hydrochloride  for  use  in 
children  2  to  under  6  years  of  age  is 
included  under  professional  labeling  in 
§  341.90(r).  Such  dosage  information  is 
provided  to  health  professionals  but  not 
to  the  general  public  as  follows: 

(r)  For  combination  drug  products 
containing  promethazine  hydrochloride 
as  identified  in  §341.40(s).  Children  2  to 
under  6  years  of  age:  oral  dosage  is  1.56 
milligrams  every  4  to  6  hours,  not  to 
exceed  9.36  milligrams  in  24  hours. 
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17.  The  agency  is  adding  to  §  341.85  a 
"Statement  of  identify"  paragraph 
(designated  as  §  341.85(b)).  an 
"Indications"  paragraph  (designated  as 
§  341.85(c)).  a  "Warnings'  paragraph 
(designated  as  §  341.85(d)),  and  a 
"Directions"  paragraph  (designated  as 
§  .341.85(e))  to  conform  with  the  format 
of  other  recently  published  tentative 
final  monographs.  Inclusion  of  the  new- 
paragraphs  has  necessitated  a 
redesignafion  of  the  Panel's  warning  in 
§  341.85(a)  to  341.85(d)(5).  The  agency  is 
also  redesignating  Subpart  D  as  Subpart 
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C  and  placing  the  labeling  sections  of 
the  monograph  in  Subpart  C. 

18.  In  S  341.85(a)  the  agency  is 
proposing  that  indications,  warnings, 
and  directions,  respectively,  applicable 
to  each  active  ingredient  of  the 
combination  product  may  be  combined 
to  eliminate  duplicative  words  or 
phrases  so  that  the  resulting  information 
is  clear  and  understandable.  For 
combination  products  for  which  the 
labeling  (i.e.,  statement  of  identity, 
indications,  and  warnings)  in  the 
individual  applicable  monographs 
conflicts  or  is  inappropriate,  the  agency 
is  proposing  specific  labeling  for  such 
combinations  in  §  341.85.  Further,  the 
agency  is  also  proposing  that  when 
there  is  a  difference  in  the  directions 
established  for  the  individual 
ingredients  in  the  combination  drug 
product,  e.g.,  when  the  time  intervals  or 
age  limitations  for  administration  of  the 
individual  ingredients  differ,  the 
direcflons  fer-the-eombination  product 
may  not  exceed  any  maximum  dosage 
limits  established  for  the  individual 
ingredients  in  the  applicable  OTC  drug 
monograph.  (See  comment  82  above.) 

19.  The  agency  is  deleting  the  signal 
word  "Caution"  from  the  Panel's 
warning  in  §  341.85(a)  (redesignated  as 
§  341.85(d)(5))  for  an  antihistamine 
combined  with  an  antitussive,  i.e.. 
"Caution:  May  cause  marked 
drowsiness."  In  addition,  upon  petition, 
the  agency  will  consider  deletion  of  the 
word  "marked"  from  this  warning 
provided  adequate  data  are  submitted  to 
demonstrate  that  the  combination 
product  does  not  cause  a  significant 
increase  in  drowsiness  as  compared 
with  each  active  ingredient  when  tested 
alone.  The  petition  and  the  data  it 
contains  will  be  maintained  in  a 
permanent  file  for  public  review  in  the 
Dockets  Management  Branch. 

20.  The  agency  is  deleting  the  warning 
for  bronchodilator-expectorant 
combination  drug  products 
recommended  by  the  Panel  in 

§  341.85(c).  'This  product  should  be 
used  only  for  cough  associated  with 
asthma."  (See  comment  66  above.) 

21.  The  agency  is  deleting  the  warning 
recommended  by  the  Panel  in 

§  341.85(d).  "This  product  contains 
aspirin  and  should  not  be  taken  by 
individuals  who  are  sensitive  to 
aspirin."  (See  comment  64  above.) 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8. 1983  (48 
FR  5806).  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 


determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  cold,  cough,  allergy, 
bronchodilator.  and  antiasthmatic 
combination  drug  products,  is  a  major 
rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act. 
Pub.  L  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic 
combinaiion  drug  products  is  not 
expected  to  pose  such  ah  Impact  on-  - 
small  businesses.  Therefore,  the  agency 
certifies  that  this  proposed  rule,  if 
implemented,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  cold,  cough,  allergy, 
bronchodilator.  and  antiasthmatic 
combination  drug  products.  Types  of 
impact  may  include,  but  are  not  limited 
to.  costs  associated  with  product  testing, 
relabeling,  repackaging,  or 
reformulating.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC  cold, 
cough,  allergy,  bronchodilator.  and 
antiasthmatic  combination  drug 
products  should  be  accompanied  by 
appropriate  documentation.  Because  the 
agency  has  not  previously  invited 
specific  comment  on  the  economic 
impact  of  the  OTC  drug  review  on  cold, 
cough,  allergy,  bronchodilator,  and 
antiasthmatic  combination  drug 
products,  a  period  of  120  days  from  the 
date  of  publication  of  this  proposed 
rulemaking  in  the  Federal  Register  will 
be  provided  for  comments  on  this 
subject  to  be  developed  and  submitted. 
The  agency  will  evaluate  any  comments 
and  supporting  data  that  are  received 
and  will  reassess  the  economic  impact 
of  this  rulemaking  in  the  preamble  to  the 
final  rule. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 


signiHcant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Interested  persons  may,  on  or  before 
December  12, 1988,  submit  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857,  written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  December  12, 1988.  Three  copies 
of  all  comments,  objections,  and 
requests  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,~and  requests  are 
to  be  identified  witli  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
August  14,  1989,  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  I. 
Written,  comments  on  the  new  data  may 
be  submitted  on  or  before  October  12. 
1989.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Federal  Register  of  September  29. 19R1 
(46  FR  47730).  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  October  14, 
1989.  Data  submitted  after  the  closing  of 
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the  administrative  record  will  be 
reviewed  by  the  agency  only  after  a 
final  monograph  is  published  in  the 
Federal  Register,  unless  the 
Commissioner  fmds  good  cause  has 
been  shown  that  warrants  earlier 
consideration. 

List  of  Subjects  in  21  CFR  Fart  341 

Labeling;  Over-the-counter  drugs: 
Cold,  cough,  allergy,  bronchodilator.  and 
antiasthmatic  combinations. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act,  and 
under  21  CFR  5.11,  it  is  proposed  that 
Subchapter  D  of  Chapter  1  of  Title  21  of 
the  Code  of  Federal  Regulations  be 
amended  in  Part  341  as  follows: 

PART  341— COLD.  COUGH,  ALLERGY, 
BRONCHODILATOR,  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

1.  The  authority  citation  for  Part  341 
continues  to  read  as  follows: 

Authority:  Sees.  201(p).  502,  505.  701.  52 
Stat.  1041-1042  as  amended.  1050-1053  as 
amended.  1055-1056  as  amended  by  70  Stal. 
919  and  72  Stat.  948  (21  U.S.C.  321(p).  352.  355. 
371):  5  U.S.C.  553;  21  CFR  5.10  and  5.11. 

2.  In  Subpart  B,  new  §  341.40  is  added, 
to  read  as  follows: 

§  341.40    Permitted  combinations  of  active 
ingredients. 

The  following  combinations  are 
permitted  provided  each  active 
ingredient  is  present  within  the 
established  dosage  Hmits  and  the 
product  is  labeled  in  accordance  with 
§  341.85: 

(a)  Any  single  antihistamine  active 
ingredient  identified  in  §  341.12  may  be 
combined  with  any  single  analgesic- 
antipyretic  active  ingredient,  or  any 
combination  of  acetaminophen  with 
other  analgesic-antipyretic  active 
ingredients,  or  aspirin  and  antacid 
combinations. 

(b)  Any  single  antihistamine  active 
ingredient  identified  in  §  341.12  may  be 
combined  with  any  single  oral  nasal 
decongestant  active  ingredient  identified 
in  §  341.20(a). 

(c)  Any  single  antihistamine  active 
ingredient  identified  in  §  341.12  may  be 
combined  with  any  single  oral  nasal 
decongestant  acf'vc  ingredient  identified 
in  §  341.20(a)  and  any  single  analgesic- 
antipyretic  active  ingredients,  or  any 
combination  of  acetaminophen  with 
other  analgesic-antipyretic  active 
ingredients,  or  aspirin  and  antacid 
combinations. 

(d)  Any  single  antihistamine  active 
ingredient  identified  in  §  341.12  may  be 


combined  with  any  single  oral 
antitussive  active  ingredient  identified 
in  §  341.14(a]  provided  that  the  product 
is  labeled  according  to  §  341.85(d)(5). 

(e)  Any  single  antihistamine  active 
ingredient  identified  in  §  341.12  may  be 
combined  with  any  single  oral 
antitussive  active  ingredient  identified 
in  §  341.14(a)  and  any  single  oral  nasal 
decongestant  active  ingredient  identified 
in  §  341.20(a). 

(f)  Any  single  antihistamine  active 
ingredient  identified  in  §  341.12  may  be 
combined  with  any  single  oral 
antitussive  active  ingredient  identified 
in  §  341.14(a)  and  any  single  oral  nasal 
decongestant  active  ingredient  identified 
in  §  341.20(a)  and  any  single  analgesic- 
antipyretic  active  ingredients  or  any 
combination  of  acetaminophen  with 
other  analgesic-antipyretic  active 
ingredients,  or  aspirin  and  antacid 
combinations. 

(g)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single 
expectorant  active  ingredient  identified 
in  §  341.18. 

(h)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral  nasal 
decongestant  active  ingredient  identified 
in  §  341.20(a). 

(i)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral  nasal 
decongestant  active  ingredient  identified 
in  §  341.20(a)  and  any  single  expectorant 
active  ingredient  identified  in  §  341.18. 

(j)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral 
anesthetic/analgesic  active  ingredient 
identified  in  §  356.10  of  this  chapter 
provided  that  the  product  is  available  in 
a  solid  dosage  form  to  be  dissolved  in 
the  mouth  and  swallowed. 

(k)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral  nasal 
decongestant  active  ingredient  identified 
in  §  341.20(a]  and  any  single  analgesic- 
antipyretic  active  ingredients  or  any 
combination  of  acetaminophen  with 
other  analgesic-antipyretic  active 
ingredients,  or  aspirin  and  antacid 
combinations. 

(1)  Any  single  oral  bronchodilator 
active  ingredient  identified  in  §  341.16 
(a),  (b),  (c).  and  (h)  may  be  combined 
with  any  single  expectorant  active 
ingredient  identified  in  §  341.18. 

(m)  Any  single  expectorant  active 
ingredient  identified  in  §  341.18  may  be 
combined  with  any  single  analgesic- 
antipyretic  active  ingredients  or  any 
combination  of  acetaminophen  with 
other  analgesic-antipyretic  active 


ingredients,  or  aspirin  and  antacid 
combinations. 

(n)  Any  single  oral  nasal  decongestant 
active  ingredient  identified  in  §  341.20(a) 
may  be  combined  with  any  single 
analg(!sic-anlipyretic  active  ingredients 
or  any  combination  of  acetaminophen 
with  other  analgesic-antipyretic  active 
ingredients,  or  aspirin  and  antacid 
combinations. 

(o)  Any  single  oral  nasal  decongestant 
active  ingredient  identified  in  §  341.20(a) 
may  be  combined  with  any  single 
expectorant  active  ingredient  identified 
in  §  341.18. 

(p)  Any  single  oral  nasal  decongestant 
active  ingredient  identified  in  §  341.20(a) 
may  be  combined  with  any  single  oral 
anesthetic/analgesic  active  ingredient 
identified  in  §  356.10  of  this  chapter 
provided  that  the  product  is  available  in 
a  solid  dosage  form  to  be  dissolved  in 
the  mouth  and  swallowed. 

(q)  Any  single  oral  nasal  decongestant 
active  ingredient  identified  in  S  341.20(a) 
may  be  combined  with  any  single  oral 
antitussive  active  ingredient  identified 
in  §  341.14(a)  and  any  single  anesthetic/ 
analgesic  active  ingredient  identified  in 
§  356.10  of  this  chapter  provided  that  the 
product  is  available  in  a  solid  dosage 
form  to  be  dissolved  in  the  mouth  and 
swallowed. 

(r)  Camphor  identified  in 
§  341.14(b)(1)  may  be  combined  with 
menthol  identified  in  §  341.14(b)(2)  and 
eucalyptus  oil  (1.2  to  1.3  percent) 
provided  that  the  product  is  available 
only  in  a  suitable  ointment  vehicle. 

(s)  1-desoxyephedrinc  identified  in 
§  341.20(b)(1)  may  be  combined  with 
aromatics  (camphor  (54  mg).  menthol  (80 
mg).  methyl  salicylate  (11  mg).  borny) 
acetate  (0.2  mg),  and  lavender  oil  (4  mg)) 
provided  that  the  product  is  available 
only  as  an  inhaler. 

(t)  Promethazine  hydrochloride 
identified  as  an  antihistamine  (if  labeled 
for  relief  of  symptoms  of  the  common 
cold  as  identified  in  §  341.72(b)(2))  may 
be  used  in  combination  with  other 
cough-cold  and/or  analgesic-antipyretic 
ingredients  as  provided  for 
antihistamine  active  ingredients  in 
§  341.40  (a)  through  (f)  of  this  section. 

(u)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral 
demulcent  active  ingredient  identified  in 
§  356.18  of  this  chapter  provided  that  the 
product  is  in  a  solid  dosage  form  to  be 
dissolved  in  the  mouth  and  swallowed. 

(v)  Any  single  oral  nasal  decongestant 
active  ingredient  identified  in  §  341.20ia) 
may  be  combined  with  any  single  oral 
demulcent  active  ingredient  identified  in 
§  356.18  of  this  chapter  provided  that  the 
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product  is  in  a  solid  dosage  form  to  be 
dissolved  in  the  mouth  and  swallowed. 

(w)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral  nasal 
decongestant  active  ingredient  identified 
in  §  341.20(a)  and  any  single  oral 
demulcent  active  ingredient  identified  in 
§  356.18  of  this  chapter  provided  that  the 
product  is  in  a  solid  dosage  form  to  be 
dissolved  in  the  mouth  and  swallowed. 

(x)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
t>e  combined  with  any  single  oral 
anesthetic/analgesic  active  ingredient 
identified  in  §  356.10  of  this  chapter  and 
any  single  oral  demulcent  active 
ingredient  identified  in  §  356.18  of  this 
chapter  provided  that  the  product  is 
available  only  in  a  solid  dosage  form  to 
be  dissolved  in  the  mouth  and 
swallowed. 

(y)  Any  single  oral  nasal  decongestant 
active  ingredient  identified  in  §  341.20(a) 
may  be  combined  with  any  single  oral 
anesthetic/analgesic  active  ingredient 
identified  in  §  356.10  of  this  chapter  and 
any  single  oral  demulcent  active 
ingredient  identified  in  §  356.18  of  this 
chapter  provided  that  the  product  is 
available  only  in  a  solid  dosage  form  to 
be  dissolved  in  the  mouth  and 
swallowed. 

(z)  Any  single  oral  antitussive  active 
ingredient  identified  in  §  341.14(a)  may 
be  combined  with  any  single  oral  nasal 
decongestant  active  ingredient  identified 
in  §  341.20(a)  and  any  single  oral 
anesthetic/analgesic  active  ingredient 
identified  in  §  356.10  of  this  chapter  and 
any  single  oral  demulcent  active 
ingredient  identified  in  §  356.18  of  this 
chapter  provided  that  the  product  is 
available  only  in  a  solid  dosage  form  to 
be  dissolved  in  the  mouth  and 
swallowed. 

3.  In  Subpart  C,  new  §  341.85  is  added 
to  read  as  follows: 

§  34 1 .85    Lubeling  of  permitted 
comt>inations  of  active  ingredients. 

Statements  of  identity,  indications, 
warnings,  and  directions  for  use, 
respectively,  applicable  to  each 
ingredient  in  the  product  may  be 
combined  to  eliminate  duplicative 
words  or  phrases  so  that  the  resulting 
information  is  clear  and  understandable. 

(a)  Statement  of  identity.  For  a 
combination  drug  product  that  has  an 
established  name,  the  labeling  of  the 
product  states  the  established  name  of 
the  combination  drug  product,  followed 
by  the  statement  of  identity  for  each 
ingredient  in  the  combination,  as 
established  in  the  statement  of  identity 
sections  of  the  applicable  OTC  drug 
monographs.  For  a  combination  drug 
product  that  does  no*  have  an 


established  name,  the  labeling  of  the 
product  states  the  statement  of  identity 
for  each  ingredient  in  the  combination, 
as  established  in  the  statement  of 
identity  sections  of  the  applicable  OTC 
drug  monographs,  unless  otherwise 
stated  in  this  paragraph  (a). 

(1)  For  permitted  combinations 
identified  in  §341.40  (a),  (c).  (f).  (k).  (ml. 
and  (n)  containing  an  analgesic- 
antipyretic  active  ingredient.  The 
analgesic-antipyretic  component  of  the 
product  shall  be  identified  as  a  "pain 
reliever"  or  "analgesic  (pain  reliever)." 
If  the  product  is  also  labeled  to  relieve 
fever,  then  the  analgesic-antipyretic 
component  is  identified  as  a  "pain 
reliever-fever  reducer"  or  "analgesic 
(pain  reheverj-antipyretic  (fever 
reducer)." 

(2)  [Reserved] 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  the  indication(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  indications  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph  (b).  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  the 
applicable  OTC  drug  monographs  or 
listed  in  this  paragraph,  may  also  be 
used,  as  provided  in  §  330.1(d)(2). 
subject  to  the  provisions  of  section  502 
of  the  act  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  info  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(1)  For  permitted  combinations 
containing  an  analgesic-antipyretic 
active  ingredient  identified  in  §  341.40 
(a),  (c),  (f),  (k).  (m),  and  (n)  when  labeled 
for  relief  of  cough-cold  symptoms.  The 
following  indication  for  analgesic- 
antipyretic  ingredients  should  be  used. 
"For  the  temporary  relief  of  minor  aches, 
pains,  headache,  muscular  aches,  and 
fever  associated  with"  (select  one  of  the 
following:  "the  common  cold"  or  "a 
cold")  (followed  by  the  appropriate 
indication(s)  for  the  cough-cold 
ingredient(s).) 

(2)  For  permitted  combinations 
containing  an  analgesic-antipyretic 
active  ingredient  identified  in  §  341.40 
(a),  (c),  and  (n)  when  labeled  for  relief 
of  hay  fever/allergic  rhinitis  and /or 
sinusitis  symptoms.  The  following 
indication  for  analgesic-antipyretic 
ingredients  should  be  used.  "For  the 
temporary  relief  of  minor  aches,  pains, 
and  headache"  (followed  by  the  labeling 
for  antihistamines  in  §  341.72(b)(1)  and/ 
or  the  labeling  for  nasal  decongestants 


in  §  341.80(b)(1)  (ii)  or  (iii),  as 
appropriate). 

(3)  For  permitted  combinations 
containing  an  analgesic-antipyretic 
active  ingredient  identified  in  §  341.40 
(a),  (c).  and  (n)  when  labeled  for  relief 
of  cough-cold  symptoms  and  for  relief  of 
hay  fever/allergic  rhinitis  and/or 
sinusitis  symptoms.  Both  indications  in 

§  341.85(b)  (1)  and  (2)  must  be  used. 

(4)  For  permitted  combinations 
containing  an  anesthetic-analgesic 
active  ingredient  identified  in  §  341.40 
())'  (Pl-  (q)-  The  indication  for 
anesthetic/analgesics  in  §  356.55(b)(1)  of 
this  chapter  should  be  used. 

(5)  For  permitted  combinations 
containing  the  antihistamine 
promethazine  hydrochloride  identified 
in  §  341.40ft).  The  indication  for 
antihistamines  in  §  341.72(b)(2)  should 
be  used. 

(6)  For  permitted  combinations 
containing  l-desoxyephedrine  and 
aromatics  (camphor,  menthol,  methyl 
salicylate,  bornyl  acetate,  and  lavender 
oil)  as  a  topical  nasal  decongestant 
administered  by  a  nasal  inhaler.  The 
indications  for  nasal  decongestants  in 

§  341.80(b)  should  be  used. 

(7)  For  permitted  combinations 
containing  menthol,  camphor,  and 
eucalyptus  oil  as  topical  antitussives  in 
an  ointment.  The  indication  for 
antitussives  in  §  341.74(b)  should  be 
used. 

(8)  Other  allowable  statemrnts.  In 
addition  to  the  required  information 
identified  in  this  section  (b).  the  labeling 
of  the  combination  drug  product  may 
contain  any  of  the  "other  allowable 
statements"  (if  any),  that  are  identified 
in  the  applicable  monographs,  provided 
such  statements  are  neither  placed  in 
direct  conjunction  with  information 
required  to  appear  in  the  labeling  nor 
occupy  labeling  space  with  greater 
prominence  or  conspicuousness  than  the 
required  information. 

(c)  Warnings.  The  labeling  of  the 
product  states,  under  the  heading 
"Warnings,"  the  warning(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  warnings  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph  (c).  (All  citations  that  refer  to 
§  343.50  of  this  chapter  will  be  published 
in  a  future  issue  of  the  Federal  Register.) 

(1)  For  permitted  combinations 
containing  an  antitussive  and  an 
analgesic-antipyretic  identified  in 
§  341.40  (f)  and  (k).  The  following 
products  are  to  be  labeled,  accordingly. 

(i)  For  products  labeled  for  adults. 
The  following  warning  should  be  used 
instead  of  the  warnings  in 
§  343.50(c)(l)(i)  of  this  chapter  and 
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§  341.74((:)|l)(ii).  "Do  not  take  this 
product  for  niorc  thiin  10  dnys.  A 
piT.sisti'tit  cough  may  Hh  a  sign  of  a 
serious  condition.  If  rough  persists  for 
more  than  7  dHys,  tends  to  recur,  or  is 
ancomjianind  by  rash,  persistent 
headache,  fever  that  lasts  for  more  than 
3  (l.iys.  or  if  new  symptoms  occur, 
consult  a  doctor." 

|ii)  For  products  labeled  for  ihihlrrn 
iiihirr  12  years  of  age.  The  followinj^ 
warning  should  be  used  instead  of  the 
warnings  in  §  343.50(c)l2|(i)  of  this 
i:hapter  and  §  341.74(c)(2)(ii).  "Do  not 
give  this  product  to  children  for  more 
than  5  days.  A  persistent  cough  may  be 
a  sign  of  a  serious  condition.  If  cough 
persists  for  more  than  7  days,  tends  to 
recur,  or  is  accompanied  by  rash, 
persistent  headache,  fever  that  lasts  for 
more  than  3  days,  or  if  ne<v  symptom.^ 
occur,  consult  a  doctor." 

(iii)  For  products  labeled  for  both 
adults  and  for  children  under  12  years 
ofa(>e.  The  following  warning  should  be 
used  instead  of  the  warnings  in 
§  343..'>()(c)(3)  of  this  chapter  and 
§§  341.74  (c)(lHii)  and  (c)(2)|ii|.  "Do  not 
take  this  product  for  more  than  10  days 
(for  adults)  or  .5  days  (for  children).  A 
persistent  cough  may  be  a  sign  of  a 
serious  condition.  If  cough  persists  for 
more  than  7  days,  tends  to  recur,  or  is 
accompanied  by  rash,  persistent 
headache,  fever  that  lasts  for  more  than 
3  days,  or  if  new  symptoms  occur, 
consult  a  do<;tor.*' 

(2)  For  permitted  combinations 
containing  an  expectorant  and  an 
analgesic-antipyretic  identified  in 
§341.4P(mJ.  The  following  products  are 
to  be  labeled,  accordingly. 

(i)  For  products  labeled  for  adults. 
The  following  warning  should  be  used 
instead  of  the  warnings  in 
I  343..50(c)(l)(i)  of  this  chapter  and 
§  341.78(c)(3).  "Do  not  take  this  product 
for  more  than  10  days.  A  persistent 
cough  may  be  a  sign  of  a  serious 
condition.  If  cough  persists  for  more 
than  7  days,  tends  to  recur,  or  is 
accompanied  by  rash,  persistent 
headache,  fever  that  lasts  for  more  than 
3  days,  or  if  new  symptoms  occur, 
consult  a  doctor." 

(ii)  For  products  labeled  for  children 
under  12  years  of  age.  The  following 
warning  should  be  used  instead  of  the 
warnings  in  §  343..')0(c)(2)(i)  of  this 
chapter  and  §  .341.78(c)(3).  "Do  not  give 
this  product  to  children  for  more  than  5 
days.  A  persistent  cough  may  be  a  sign 
of  a  serious  condition.  If  cough  persists 
for  more  than  7  days,  tends  to  recur,  or 
is  accompanied  by  rash,  persistent 
headache,  fever  that  lasts  for  more  than 
3  days,  or  if  new  symptoms  occur, 
consult  a  doctor." 


(iii)  For  pnxhjcts  labeled  for  hi  Hh 
iidults  and  for  children  under  12  years 
of  age.  The  following  warning  should  be 
used  instead  of  the  warnings  in 
§  343  !>01r)(3)  of  this  chapter  and 
§  341.78(c)(3).  "Do  not  take  this  product 
for  more  than  10  days  (for  adults)  or  5 
days  (for  children).  A  persistent  cough 
may  be  a  sign  of  a  serious  condition.  If 
i;ough  pt>rsists  for  more  than  7  days, 
tends  to  recur,  or  is  accompanied  by 
rash,  persistent  headache,  fever  that 
lasts  for  more  than  3  days,  or  if  new 
symptoms  occur,  consult  a  doctor." 

(3)  For  permitted  combinations 
containing  a  nasal  decongestant  and  an 
analgesic-antipyretic  identified  in 

.^  341.40  (c).  (f).  (k).  and(n).  The 
following  products  are  to  be  labeled, 
accordingly. 

( i )  For  products  labeled  far  adults. 
The  following  warning  should  be  used 
instead  of  the  warnings  in 
§  343.50(c)(l)(i)  of  this  chapter  and 
§  341.80{c)(l)(i)(b).  "Do  not  take  this 
product  for  more  than  10  days.  If 
symptoms  do  not  improve  or  are 
accompanied  by  fever  that  lasts  for 
more  than  3  days,  or  if  new  symptoms 
occur.  (X)nsult  a  doctor." 

(ii)  For  products  labeled  for  children 
under  12  years  of  age.  The  following 
warning  should  be  used  instead  of  the 
warnings  in  §  343.50(r)(2)(i)  of  this 
chapter  and  §  341.80(c)(l)(ii)(b).  "Do  not 
give  this  product  to  children  for  more 
than  5  days.  If  symptoms  do  not  improve 
or  are  accompanied  by  fever  that  lasts 
for  more  than  3  days,  or  if  new 
symptoms  occur,  consult  a  doctor." 

(iii)  For  products  labeled  for  both 
adults  and  children  under  12  years  of 
age.  The  following  warning  should  he 
used  instead  of  the  warnings  in 
§  .343..')0(c)(3)  of  this  chapter  and 
§  .341.80{c)(iii).  "Do  not  take  this  product 
for  more  than  10  days  (for  adults)  or  5 
days  (for  children).  If  symptoms  do  not 
improve  or  are  accompanied  by  fever 
that  lasts  for  more  than  3  days,  or  if  new 
symptoms  occur,  consult  a  doctor." 

(4)  For  permitted  combinations 
containing  promethazine  hydrochloride 
identified  in  §  341.40ft).  The  following 
products  are  to  be  labeled,  accordingly. 

(i)  For  products  labeled  for  adults. 
The  warnings  for  antihistamines  in 
§  341.72(c)  (1)  and  (4)  must  be  used,  in 
addition  to  the  following:  "Do  not  lake 
this  product  if  you  have  asthma, 
glaucoma,  emphysema,  liver  disease, 
soiz\ires,  chronic  pulmonary  disease, 
shortness  of  breath,  difficulty  in 
breathing,  or  difficulty  in  urination  due 
to  enlargement  of  the  prostate  gland 
unless  directed  by  a  doctor." 

(ii)  For  products  labeled  for  children 
under  12  years  of  age.  The  warnings  for 
antihistamines  in  §  341.72(c)(1)  and 


(())(iii)  must  be  used,  in  addition  to  the 
following:  "Do  not  give  this  product  to 
children  who  have  asthma,  liver  disease, 
seizures,  or  glaucoma  unless  directed  by 
a  doctor." 

[B]  For  (•ombination  drug  products 
t:antnining  an  antihistamine  combined 
t\'ith  an  oral  antitussive.  The  warning 
"May  cause  marked  drowsiness."  must 
be  used.  The  word  "marked"  may  be 
deleted  from  the  warning  upon  petition 
under  the  provisions  of  §  10.30  of  this 
ch.ipter  provided  adequate  data  are 
submitted  to  demonstrate  that  the 
combination  product  does  not  cause  a 
significant  increase  in  drowsiness  as 
compared  with  each  active  ingredient 
when  tested  alone.  The  petition  and  the 
data  it  contains  will  be  maintained  in  a 
permanent  file  for  public  review  by  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm 
4-62,  5B(X)  Fishers  Lane.  Rockville,  MD 
20857. 

(6)  For  combination  drug  products 
containing  1-desoxyephedrine  and 
aromatics  fcamphor,  menthol,  methyl 
salicylate,  bornyl  acetate,  and  lavender 
oil)  as  a  topical  nasal  decongestant 
administered  by  a  nasal  inhaler.  The 
warnings  for  topical  nasal 
decongestants  in  5  341.80(c)  must  be 
used. 

(7)  For  combination  drug  products 
containing  menthol,  camphor,  and 
eucalyptus  oil  as  topical  antitussives  in 
an  ointment.  The  warnings  for  topical 
antitussives  in  §  341.74(c)  must  be  used. 

(d)  Directions.  The  labeling  of  the 
product  states,  under  the  heading 
"Directions,"  directions  that  conform  to 
the  directions  established  for  each 
ingredient  in  the  directions  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph  (d).  When  the  time  intervals 
or  age  limitations  for  administration  of 
the  individual  ingredients  differ,  the 
directions  for  the  combination  product 
may  not  exceed  any  maximum  dosage 
limits  established  for  the  individual 
ingredients  in  the  applicable  OTC  drug 
monograph. 

(1 )  For  permitted  combinations 
containing  promethazine  hydrochloride 
identified  in  341.40(t).  Adults  and 
children  12  years  of  age  and  older:  oral 
dosage  is  6.25  milligrams  every  4  to  6 
hours,  not  to  exceed  37.5  milligrams  in 
24  hours.  Children  6  to  under  12  years  of 
age:  Oral  dosage  is  3.125  milligrams 
every  4  to  6  Iwurs,  not  to  exceed  18.75 
milligrams  in  24  hours.  Children  under  6 
years  of  age:  Consult  a  doctor. 

(2)  [Reserved] 

(e)  Optional  wording.  The  word 
"physician"  may  be  substituted  for  the 
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word  "doctor"  in  any  of  the  labeling 
statements  in  this  section. 

4.  In  §  341.90,  new  paragraph  (r)  is 
added  to  read  as  follows: 

§  341.90    Professional  lat>eling. 

***** 

(r)  For  permitted  combinations 
containing  promethazine  hydrochloride 
as  identified  in  §  341.40(t).  Children  2  to 
under  6  years  of  age:  Oral  dosage  is  1.56 
milligrams  every  4  to  6  hours,  not  to 
exceed  9.36  milligrams  in  24  hours. 

Dated:  May  2. 198a 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 

(FR  Doc.  88-18066  Filed  8-11-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
IOAR-FRL-3409-71 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  final  rule  limits  the 
production  and  consumption  of  certain 
chlorofluorocarbons  (CFCs)  and 
brominated  compounds  (halons)  to 
reduce  the  risks  of  stratospheric  ozone 
depletion.  It  requires  a  near-term  freeze 
at  1986  levels  of  production  and 
consumption  (defined  as  production  plus 
imports  minus  exports)  of  CFC-ll.  -12, 
-113.  -114.  and  -115  based  on  their 
relative  ozone  depletion  weights, 
followed  by  a  phased  reduction  to  80 
percent  and  50  percent  of  1986  levels 
beginning  in  mid-1993  and  mid-1998, 
respectively.  It  also  limits  production 
and  consumption  of  Halon  1211, 1301. 
and  2402  to  1986  levels  beginning  as 
early  as  1992.  Under  specified 
circumstances,  limited  increases  in 
production  (but  not  consumption)  above 
these  levels  would  be  permitted. 

Promulgation  of  this  rule  is  authorized 
by  section  157(b)  of  the  Clean  Air  Act 
and  constitutes  the  United  States" 
implementation  of  the  "Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer"  (Montreal  Protocol), 
which  the  United  States  ratified  on  April 
21, 1988.  The  final  rule's  control 
measures  will  take  effect  when  the 
Protocol  enters  into  force,  which  could 
occur  as  early  as  Januar>'  1, 1989. 

The  rule  implements  the  Protocol's 
requirements  to  control  production  and 
consumption  of  the  CFCs  and  halons 
specified  above  by  allocating  production 
and  consumption  allowances  to  firms 
that  produced  and  imported  these 
chemicals  in  1986.  based  on  their  1986 
levels  of  these  activities.  By  directly 
restricting  the  supply  of  the  regulated 
chemicals,  the  United  States  will  meet 
its  obligations  under  the  Montreal 
Protocol  by  means  of  a  straightforward, 
economically  efficient,  and  easily 
administered  regulatory  program. 

In  a  separate  notice  appearing 
elsewhere  in  today's  Federal  Register. 
EPA  is  seeking  public  comment  on  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  which  discusses 
supplementing  this  final  rule  with  a 
regulatory  fee  and/or  engineering 
controls  or  bans  on  specific  uses  of 
CFCs  and  halons  or  replacing  allocated 
quotas  with  an  auction  system. 


Ideally,  market  based  systems  are 
preferable.  An  auction,  in  particular, 
would  insure  compliance  with  the 
Protocol,  and  would  shift  some 
windfalls  from  the  producers  to  the 
United  States  Treasury.  EPA  is  not 
adopting  an  auction  of  production  and 
consumption  allowances  at  this  time  due 
to  remaining  legal  and  economic 
concerns.  After  reviewing  the  public 
comment,  the  Agency  will  decide 
whether  to  propose  a  rule  supplementing 
the  allocated  quota  system  or  shifting  to 
an  auction  approach,  and  depending  on 
its  decision,  would  issue  a  notice  of 
proposed  rulemaking  containing  a 
detailed  description  of  any  proposed 
modification. 

The  ANPRM  also  discusses  scientific 
information  now  available  in  summary 
form  that  could  not  be  considered  in  this 
rulemaking  but  which  suggests  that  the 
risks  of  ozone  depletion  may  be  greater 
than  previously  anticipated. 
EFFECTIVE  DATE:  This  final  rule  will  take 
effect  upon  entry  into  force  of  the 
Montreal  Protocol.  The  United  States 
and  other  Parties  to  the  Protocol  will 
likely  have  90  days  prior  notice  of  the 
date  on  which  the  Protocol  will  enter 
into  force.  When  EPA  learns  of  that 
date,  it  will  publish  a  document  in  the 
Federal  Register  announcing  the 
effective  date  of  this  rule  and  the  dales 
of  each  of  the  rules  control  periods.  Tht; 
reporting  requirements  in  §  82.13(0(1)  of 
the  rule  takes  effect  September  12. 1988. 
ADDRESS:  Comments  and  other 
information  relevant  to  this  rulemaking 
(Docket  No.  A-87-20)  may  be  viewed  at 
the  Central  Docket  Section.  South 
Conference  Room  4.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460.  The  docket  may 
be  inspected  between  8:00  a.m.  and  3:30 
p.m.  on  weekdays.  As  provided  in  40 
CFR  Part  2.  a  reasonable  fee  may  be 
charged  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Seidel.  Senior  Analyst,  Office 
of  Program  Development.  Office  of  Air 
and  Radiation  (ANR^45).  EPA,  401  M 
Street,  SW.,  Washington,  DC  20460. 
Telephone  (202)  382-2787. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Stratospheric  ozone  shields  the  earths 
surface  from  dangerous  ultraviolet  (UV- 
B)  radiation.  In  response  to  growing 
scientific  evidence,  a  national  and 
international  consensus  has  developed 
that  unabated  use  of  CFCs  and  halons 
will  result  in  depletion  of  stratospheric 
ozone.  To  the  extent  depletion  occurs, 
penetration  of  UV-B  radiation  will 
increase,  resulting  in  potential  health 
and  environmental  harm  including 


increased  incidence  of  certain  skin 
cancers  and  cataracts,  suppression  of 
the  immune  response  system,  damage  to 
crops  and  aquatic  organisms,  increased 
formation  of  ground-level  ozone,  and 
increased  weathering  of  outdoor 
plastics. 

EPA  evaluated  the  risks  of  ozone 
depletion  and  published  its  findings  in 
■"Assessing  the  Risks  of  Trace  Gases 
That  Can  Modify  the  Strato.sphere" 
(EPA.  1987).  which  the  Agency's  Science 
Advisory  Board  (SAB)  reviewed  and 
approved. 

Based  on  the  Agency's  risk 
assessment  work,  the  Administrator 
concluded  that  an  international 
approach  was  necessary  to  effi!<  lively 
safeguard  the  ozone  layer.  As  EPA 
pointed  out  in  its  December  14, 19H7 
proposal  (52  FR  47489),  theory  and 
available  scientific  evidence  make  clear 
that  the  problem  of  stratospheric  ozone 
depletion  is  global  in  nature.  Over  their 
long  atmospheric  lifetimes.  CFCs  and 
halons  become  widely  dispersed,  and 
the  release  of  these  chemicals  in  one 
country  adversely  affects  the 
stratosphere  above,  and  therefore  the 
health  and  welfare  of.  other  countries. 
The  United  States  currently  contributes 
about  30  percent  of  worldwide  CFC 
emissions,  and  its  percentage 
contribution  will  probably  decrease  as 
developing  countries  increase  their 
consumption  of  CFCs  and  halons.  which 
are  used  primarily  in  refrigeration,  foam- 
blowing,  electronics  production,  and 
fire-fighting.  As  a  result,  EPA  sought  to 
further  negotiation  of  a  protocol 
requiring  all  nations  to  curb  their  use  of 
these  chemicals. 

After  a  series  of  international 
workshops  on  the  cause  and  effects  of 
ozone  depletion,  negotiations  for  an 
international  control  protocol  resumed 
in  December  1986.  Last  September  the 
United  States  and  23  other  nations 
signed  the  Montreal  Protocol  and  since 
then  13  more  have  signed.  The  United 
States.  Mexico.  Norway,  Sweden. 
Canada,  and  New  Zealand  have  ratified 
the  Protocol,  and  several  other  nations 
(e.g..  Japan,  Western  European  nations) 
are  close  to  ratifying  the  agreement,  as 
well. 

A.  The  Montreal  Protocol 

Briefly,  the  Montreal  Protocol  requires 
nations  who  join  to  restrict  their 
production  and  consumption  of  CFC-ll. 
-12,  -113.  -114.  -115  and  Halons  1211, 
1301,  and  2402  in  bulk  form  (referred  to 
as  "controlled  substances').  It  does  not 
place  limits  on  each  of  the  controlled 
substances,  but  instead  groups  the  CFCs 
together  (Group  I)  and  the  halons 
together  (Group  II)  and  places  separate 
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limits  on  the  total  ozone  deplerion 
potential  of  each  group  of  controlled 
substances  that  can  be  produced  and 
consumed.  As  a  result  uilhin  each 
group  the  mix  of  ccmlrolied  substances  a 
nation  produces  and  consumes  may 
change,  so  long  as  the  tola!  ozone 
depletion  potential  of  the  mix  does  not 
exceed  the  specified  limits.  TTie  Protocol 
uses  the  phrase  "calculaled  level"  to 
refer  to  this  weighting  of  controlled 
substances  based  on  their  relative  ozone 
depletion  potential. 

1  he  Protocol  calls  for  a  phased 
reduction  in  the  production  and 
consumption  of  Group  J  controlled 
substances  and  a  freeze  in  the 
production  and  consumption  of  Group  11 
controlled  substances.  Specifically, 
Group  I  substances  are  frozen  at  1986 
levels  lieginning  on  July  1, 1989, 
assuming  the  Protocol  enters  into  force 
on  January  1. 1989.  (The  lYotocol  will 
enter  into  force  on  that  date  if  11  nations 
or  regional  economic  integration 
organizations  have  ratified  the  Protocol. 
Otherwise,  the  Protocol  will  take  effect 
90  days  after  these  conditions  have  been 
met.)  CJroup  I  substances  are  then 
reduced  to  W  percent  and  50  percent  of 
1986  levels  by  July  1. 1993.  and  July  1, 
1998.  respectively.  Croup  II  controlled 
substances  are  frozen  at  1986  levels 
beginning  on  January  1. 1992.  assuming 
the  Protocol  entirrs  into  force  on  January 
1.  1989. 

The  Pn)1ocol  also  allows  for  limited 
increases  in  production  beyond  the 
rc'iluctions  des(Til>ed  abiiv*-  under 
prescribed  circumslan<  es  In  addition,  it 
also  bans  imports  of  roiitiolled 
Siibstances  from  nniifms  which  neither 
join  nor  comply  with  the  I»rotocol  one 
year  after  the  Protocol  enters  into  force. 
(The  text  of  the  Pit)lo<<il  is  described  in 
detail  and  printed  in  iti^  entnety  in  the 
December  14. 1987  notice  of  proposed 
rulemaking  (NPRM).  I 

R.  DMewhfT  14.  li^"^  Proposal 

In  the  U<K:ember  14. 198"  NPR.M,  the 
Agency  p7t>posed  regulations  that  would 
ensure  United  Stales'  compliancH'  with 
the  Mtmtreal  Prxitocoi  EPA  stated  that 
based  on  its  asse<ismen1  of  the  available 
evidence,  the  t'rotncii!  s  requirements 
are  an  appropriate  resp<inse  to  the 
potential  07.on<»  depletion  problem  at 
this  time.  The  Agenc  v  estimated  that 
compliance  with  the  Prfitocol  by  most 
developtrd  and  devek>ping  nations 
would  reduce  ozorn  depletion  tiy  the 
year  2075  to  1.3  petrrent.  and  stated  that 
given  the  many  variables  and 
uncertainties  involved  m  predicting 
ozone  depletion  far  into  the  future,  the 
Protocol  would  achieve  a  reasonable 
tiegree  of  risk  reduction.  Becau.se  of  the 
need  for  an  international  solution  to  the 


ozone  depletion  problem,  EPA  added 
that  it  would  be  unwise  to  risk 
underminhig  the  agreement  by  de\-iating 
from  its  requirements. 

EP.\  pro^Kised  to  implement  fully  the 
Protocol's  control  requirements  and 
import  ban.  It  proposed  to  adopt  the 
Protocol's  definition  of  "controlled 
substances"  and  its  application  of  limits 
on  CFCs  as  a  group  and  halons  as  a 
group  on  a  ozone  depletion  potential 
basis  ("calculated  level").  It  also 
provided  for  increases  in  production  of 
controlled  substances  over  the 
otherwise  applicable  limits  consistent 
with  the  Protocol's  allowances  for  such 
increases.  In  addition,  the  Agency 
proposed  that  the  regulations  take  effect 
when  the  Protocol  enters  into  force. 

The  December  14  NPRM  set  forth  a 
number  of  control  strategies  for 
domestically  implementing  the  terms  of 
the  Protocol.  EPA  stated  that  its 
preferred  control  strategy  was  an 
"allocated  quota"  system.  Under  this 
approach,  EPA  would  grant  production 
and  c  onsumption  "rights"  or  privileges 
equal  to  the  quantity  of  production  and 
consumption  allowed  under  the 
F'rotocol.  These  rights  would  be 
apportioned  to  producers  and  importers 
of  controlled  substances  based  on  their 
1986  levels  of  production  and  imports, 
and  would  be  frozen  and  reduced 
according  to  the  schedule  specified  in 
the  Protocol.  In  effect,  this  proposal 
would  grandfather  in  past  producers  and 
importers  at  their  1986  relative  market 
shares.  EPA  also  proposed  that  rights  be 
transferable,  so  that  firms  could  buy  and 
sell  production  and  consumption  rights 
and  thus  respond  to  changing  market 
conditions. 

According  to  economic  theory,  an 
allocated  quota  system  should  achieve 
EPA's  regulatory  goal  at  the  lowest 
possible  cost  to  society.  By  restricting 
the  supply  of  CFCs  and  halons.  this 
system  shouJd  cause  the  price  of  these 
ch{?micdls  to  be  bid  up  over  time  by 
firms  seeking  to  purchase  them.  The 
resulting  price  increases  should,  in  turn, 
encourage  firms  to  reduce  their  use  of 
these  chemicals  and  to  increase 
rec\  cling  and  recovery,  and  should  also 
crtrate  a  market  incentive  for  the 
introduction  of  chemical  substitutes.  A 
declining  supply  of  O-'Cs  and  halons 
would  continue  to  be  available,  though 
at  a  higher  price,  to  the  highest  value 
users  of  these  chemicals. 

WTiile  FJ'A  proposed  the  allocated 
quota  .system,  it  also  identified  and 
sought  comment  on  the  potential 
implications  of  the  "windfall  profits" 
that  would  a«:rue  primarily  to  the  five 
domestic  CFC  producers  as  a  result  of 
the  s\  stem  driving  up  the  price  of  these 


chemicals.  The  Agency  also  noted  for 
public  comment  the  potential  need  to 
augment  this  system  with  direct 
regulation  of  key  user  groups  to  ensure 
that  low-cost  reductions  were 
undertaken  as  soon  as  they  become 
cost-effective  (termed  the  hybrid  option 
in  the  Decemf>eT  14  \PRM). 

EPA  presented  and  sought  comment 
on  several  other  regulatory  approaches. 
As  an  alternative  to  allocating  rights  to 
past  producers  and  importers,  the  NPRM 
discussed  the  possibility  of  auctioning 
rights  to  the  highest  bidder.  The  price 
paid  at  auction  for  the  rights  would 
reflect  the  expected  higher  market  price 
for  the  controlied  substanu-.s  and  jny 
such  increase  would  be  paid  lo  the 
United  States  Treasury  instead  nj  the 
producers.  However.  EPA  raised 
concerns  about  the  large  uncertainties 
bidders  wouW  likely  face  during  the 
early  stages  of  an  auction  and  the 
potential  impact  of  participation  by 
large  users  or  speculators. 

A  third  option  presented  by  EPA 
involved  the  use  of  a  regulatory  fee. 
Under  this  option.  CFC  and  halon 
production  would  be  assessed  a  fee  set 
at  a  level  sufficient  to  raise  prices  that 
would  in  turn  reduce  demand  to  the 
requisite  level.  Like  auctions,  this 
approach  would  result  m  price  increases 
from  controlled  substances  (i.e..  the 
transfers)  going  to  the  L'niled  Slates 
Treasury.  However,  becau.se  of  the 
uncertainties  in  determining  the  level  of 
a  fee  necessary  to  achieve  a  desired 
reduction,  the  .\'PRM  pttinted  out  that 
use  of  a  fee  by  itself  would  make  it 
difficult  to  ensure  United  States' 
compliance  with  the  Montreal  Protocol- 
In  contrast  to  the  above  options  which 
all  rely  on  economic  incentives,  EPA 
also  discussed  the  possibility  of 
employing  the  Agency's  traditional 
regulatory  approach — industry -specific 
control  requirements  Under  this 
approach.  EP.A  would  target  and  require 
controls  on  specific  uses  of  CFCs  and 
halons.  However,  as  w'th  regulatory 
fees,  use  of  this  option  by  itself  would 
not  ensure  that  the  United  States  would 
meet  the  PnJtocol's  control  requirements 
(e.g.,  growth  in  unregulated  uses  could 
offset  reductions  from  required 
controls). 

On  January  7  and  8. 1988.  EPA  held  a 
public  hearing  in  Washington.  DC,  to 
receive  oral  testimony  on  the  NPRM. 
Approximately  25  witnesses 
repre.senting  producer  and  user 
industries,  the  scientific  community,  and 
public  interest  groups  presented 
testimony  at  the  hearing.  A  transcript  of 
the  hearing  is  contained  in  the  public 
docket. 
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The  public  comment  period  on  the 
December  proposal  closed  on  February 
8. 1988.  EPA  received  almost  500 
comments  including  submissions  by  the 
major  CFC  and  halon  producers,  most  of 
the  trade  associations  and  large 
companies  in  industries  which  use  these 
chemicals,  interested  citizens,  other 
federal  agencies,  and  public  interest 
groups.  Because  of  the  volume  of  these 
comments.  EPA  has  prepared  and 
placed  in  the  docket  a  separate 
document.  "Background  Information 
Document:  Stratospheric  Ozone 
Protection  Rulemaking."  which 
describes  and  responds  to  each  of  the 
significant  issues  raised  in  the  public 
comments.  This  document  is 
incorporated  by  reference  in  this  notice. 
In  addition,  throughout  this  preamble, 
key  issues  raised  in  the  public 
comments  are  identified  and  EPA's 
response  provided,  along  with  any 
changes  in  the  final  rule  which  may 
have  resulted. 

C.  December  14,  1987  Final  Rule 

In  addition  to  its  NPRM,  EPA  also 
published  in  the  Federal  Register  on 
December  14. 1987  a  final  rule  (40  CFR 
82.20;  52  FR  47486)  requiring  firms  to 
document  and  report  to  EPA  the  amount 
of  controlled  substances  they  had 
produced,  imported  and/or  exported  in 
1986.  EPA  needed  this  data  to  provide 
the  United  Nations  Environment 
Program  (UNEP)  with  a  preliminary 
estimate  of  the  United  States'  1986 
consumption  and  production  of 
controlled  substances  and  to  develop 
company-specific  apportionments  of 
production  and  consumption  rights. 

D.  May  24.  1988  Supplementary 
Proposal 

On  May  24. 1988,  EPA  issued  a 
supplemental  proposal  which  set  forth 
company-specific  apportionments  of 
production  and  consumption  rights  {53 
FR  18800).  If  also  addressed  issues 
raised  by  responses  to  the  December  14 
proposed  and  final  rules  relating  to  the 
apportionment  of  rights  and 
implementation  of  the  proposed  rule. 
These  issues  and  EPA's  final  resolution 
of  them  in  light  of  the  May  supplemental 
proposal  are  described  in  later  sections 
of  this  preamble. 

II.  Statutory  Authority  and  Applicable 
Legal  Test 

A.  Statutory  Authority 

EPA  is  promulgating  this  final  rule 
under  section  157(b)  of  the  Clean  Air 
Act,  42  U.S.C.  7457(b).  That  section 
authorizes  the  Administrator  to  issue 
"regulations  for  the  control  of  any 
substance,  practice,  process,  or  activity 


|or  any  combination  thereof)  which  in 
his  judgment  may  reasonably  be 
anticipated  to  affect  the  stratosphere, 
especially  ozone  in  the  stratosphere,  if 
such  effect  in  the  stratosphere  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Such 
regulations  shall  take  into  account  the 
feasibility  and  the  costs  of  achieving 
such  control." 

As  the  Agency  pointed  out  in  its 
December  14  NPRM,  two  aspects  of  this 
regulatory  authority  are  notable.  First, 
the  Administrator  is  not  required  to 
prove  that  a  "substance,  practice, 
process  or  activity"  does  in  fact  deplete 
stratospheric  ozone  before  he  may 
regulate  it.  Congress  recognized  the 
potentially  serious  health  and 
environmental  consequences  of  ozone 
depletion  if  it  were  occurring,  and 
authorized  EPA  to  act  in  the  f.ice  of 
scientific  uncertainty.  Second,  the 
Administrator  is  given  broad  latitude  to 
choose  what  and  how  to  regulate.  He  is 
not  limited  to  controlling  ozone- 
depleting  substances  themselves;  he 
may  also  regulate  "any  practice, 
process,  activity"  that  threatens  the 
ozone  layer.  Nor  is  he  limited  to  a 
particular  control  strategy.  He  may 
employ  the  regulatory  options  he  finds 
appropriate  to  control  threats  to 
stratospheric  ozone  that  in  turn  threaten 
public  health  and  welfare. 

B.  Applicable  Le^^ol  Test 

Commenters  on  the  Agency's  proposal 
agreed  that  section  157(b)  authorizes 
EPA  to  promulgate  regulations  to  protect 
stratospheric  ozone  as  needed  to  protect 
public  health  and  welfare.  However, 
several  environmental  groups  disagreed 
with  EPA's  judgment  that 
implementation  of  the  Montreal  Protocol 
will  satisfy  that  section.  They  argued 
that  EPA  is  obligated  to  require  further, 
faster  reductions  in  CFCs  and  halons 
based  on  evidence  that  the  Agency 
expressly  found  insufficient  as  a  basis 
for  taking  regulatory  action  at  this  time. 
They  also  asserted  that  EPA  is  obligated 
to  take  unilateral  action  as  needed  to 
protect  stratospheric  ozone,  and  cannot 
make  its  regulations  contingent  on  an 
international  agreement  taking  effect. 

At  the  heart  of  these  commenters' 
argument  is  an  interpretation  of  section 
157(b)  that  obligates  EPA  to  protect 
against  all  "potential"  dangers  involving 
stratospheric  ozone.  They  find  this 
obligation  in  the  section's  provision  for 
controls  of  virtually  anything  "which  in 
[the  Administrator's]  judgment  may 
reasonably  be  anticipated  to  affect  the 
stratosphere,  *  *  *  if  such 
effect  *  *  *  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare"  (emphasis  added).  The 


"reasonably  anticipated"  language,  they 
contend,  requires  EPA  to  act  when  there 
is  potential  danger,  not  just  when 
danger  is  certain.  Moreover,  when  a 
global  resource  like  stratospheric  ozone 
is  at  stake,  they  assert  that  the  Act 
requires  EPA  to  regulate  to  protect  the 
resource  even  if  there  is  more 
uncertainty  than  is  considered  tolerttbi*- 
regarding  more  limited  dangers. 

EPA  agrees  that  section  157(b)  takes  a 
precautionary  approach  to  protecting 
stratospheric  ozone.  Both  its  language 
and  legislative  history  make  clear  that 
EPA  is  authorized  to  regulate  before 
harm  occurs  and,  optimally,  to  prevent 
harm.  However,  EPA  does  not  agree  that 
section  157(b)  requires  the  Agency  to 
prevent  all  potential  harm.  "Reasonably 
anticipated"  harm  connotes  a  likely 
harm  or  a  harm  whose  likelihood  and 
magnitude  together  are  large  enough  to 
make  preventive  measures  reasonable. 
Put  another  way,  section  157(b) 
authorizes  EPA  to  assess  the  risks  oi 
stratospheric  ozone  depletion  and  to 
regulate  as  the  assessment  warrants. 

The  legislative  history  of  section 
157(b)  confirms  that  Congress  intended 
the  Agency  to  assess  risks  and  regulate 
on  that  basis.  The  "reasonably 
anticipated"  language  was  crafted 
against  the  backdrop  of  recent  DC 
Circuit  opinions  in  Ethyl  Corporation  v. 
EPA  on  the  Agency's  authority  under  the 
1970  Clean  Air  Act  to  reduce  the  lead  in 
gasoline.  A  three  judge  panel  had  held 
that  EPA  must  prove  that  lead  in 
gasoline  by  itself  caused  significant 
harm,  notwithstanding  the  likely 
impossibility  of  making  that  case  before 
the  harm  actually  occurred.  The  panel's 
decision  was  later  reversed  by  the  court 
en  banc  (541  F.2d  1  (1976)).  which  found 
that  the  Act  authorized  EPA  to  act 
before  harm  occurred  based  on  its 
assessment  of  risk. 

Congress,  in  revising  the  Act,  sought 
to  codify  the  en  banc  panel's  decision. 
The  House  Committee  which  drafted 
section  157(b)  stated  in  its  report  that  it 
had  used  "a  standardized  basis  for 
future  rulemaking  to  protect  the  public 
health:  the  Administrator  may  regulate  u 
pollutant,  emissions  of 'which  in  his 
judgment  cause  or  contribute  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare."  "  It  explained  that  the  purpose 
of  this  standardized  basis  was,  among 
other  things,  to  "authorize  the 
Administrator  to  weigh  risks  and  make 
reasonable  projections  of  future  trends," 
and  "to  reflect  awareness  of 
uncertainties  and  limitations  in  the  data 
which  will  be  available  to  the 
Administrator  in  the  foreseeable 
future  *  •  *•• 
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The  committee  also  inckidod  the 
words  "in  [the  Adminislrator"s| 
judgraent"  in  the  foregoing  phrase  "to 
emphasize  the  necessarily  judgmental 
element  in  the  task  of  predicting  future 
health  risits  of  prestnl  action  and  to 
confer  upon  the  Administrator  the 
requisite  authority  to  exercise  such 
judgment."  Specifically  in  reference  to 
section  157(b).  the  committee  quoted 
with  approval  another  committee's 
statement  that  "the  phrase  'may 
reasonably  be  anticipated'  is  intended  to 
give  the  Administrator  discretion  in 
proposing  and  promulgating 
regulations." 

Congress,  however,  did  not  authorize 
EPA  to  assess  risks  based  on  a  "crystal 
ball"  inquiry.  The  Mouse  Committee 
report  indicates  that  Congress  expected 
EPA's  risk  assessments  to  be  based  on 
evidence  that  had  been  adequately 
addticed  (e.g.,  measured  against  any 
critical  comments)  and  rationally 
applied.  Again  in  reference  to  section 
157{b],  the  Committee  adopted  another 
committee's  exp-lanation  that  the 
Administrator  should  rely  on  reputable 
scientific  data  that,  while  not  immune 
from  challenge,  must  be  reasonably 
reliable. 

EPA  tberefore  reads  section  157(b)  as 
authoiizing  regulation  to  reduce  or 
eliminate  risks  that  the  Agency 
considers  will  "endanger"  health  based 
on  available,  reliable  evidence.  Whether 
or  not  a  risk  warrants  a  regulatory 
response  depexids  on  the  likelihood  of 
the  harm  occormig  aiKl  die  magnitude  of 
the  harm  that  would  occur  for  example, 
the  risk  of  aa  improbable,  but 
potentially  far-reaching  harm  may  stiD 
warrant  reduction  or  ehmination. 
Obvkntsly.  the  cbaractenzation  of  a  risk 
entails  the  exercise  of  fudgment.  and  the 
statute  makes  dear  that  the 
Administrator  is  authorized  to  exercise 
such  judfsment 

EPA  also  believes  that  in  deciding 
whether  and  how  to  regulate  nnder 
section  157(bj  it  nuy  consider  other 
countries'  effect  on  stratospheric  ozone 
and  the  effect  of  United  States  action  on 
other  countries'  willingness  to  take 
regulatory  action.  There  is  no  dispute 
that  the  cause  and  effects  of  ozone 
depletion  are  global  in  nature.  Ozone- 
depleting  emissions  from  all  nations  mix 
in  the  atmosphere  and  threaten  the 
stratosphere  above  every  nation.  Thus, 
in  order  to  assess  the  risk  of  ozone 
depletion  and  the  need  for  regulatory 


action.  EPA  must  consider  other  nations' 
actions  affecting  the  stratosphere.  A 
logical  next  step  in  this  analysis  is  what 
effect  United  Stales  action  could  have 
on  other  nations'  actions  now  and  in  the 
future. 

Consideration  of  the  international 
ramifications  of  United  States  action  is 
also  appropriate  in  analyzing  the  cost 
and  feasibility  of  controls,  as  required 
by  section  157(b).  The  legislative  history 
of  that  section  indicates  that  Congress 
expected  the  Agency  to  use  the  cost  and 
feasibility  analysis  to  determine  the 
most  appropriate  means  of  protecting 
the  stratosphere.  Certainly  other 
nations'  ozone-depleting  emissions  or 
control  of  emissions  affect  the  cost  of 
United  States'  controls,  and  the  need  for 
other  nations  to  limit  their  emissions 
may  make  appropriate  United  States 
action  that  encourages,  or  does  not 
discourage,  other  nations  to  agree  to 
such  limits. 

A  recent  DC  Circuit  case  confirms 
that  EPA  may  consider  potential 
international  ramifications  in  making  a 
regulatory  decision,  where,  as  here, 
those  ramifications  are  rdevaol  to 
achieving  the  statutory  purpose.  In 
National  Coalition  Against  the  Misuse 
of  Pesticides  v.  nomas,  815  F.  2d  1579 
(DC  Cir.  1987).  the  court  upheld  the 
Agency's  decision  to  extend  the  period 
of  time  imported  mangoes  could  be 
treated  with  a  particular  pesticide 
because  a  contrary  decision  could  have 
jeopardized  mango-producing  nations' 
wiUingness  to  find  and  use  a  safer 
altemativ&  The  relevant  statutory 
purpose  was  to  ensure  the  safety  of  the 
United  States  food  supply,  and  the  court 
found  that  the  Agency  reasonably 
concluded  that  loss  df  other  nations' 
cooperation  in  that  endeavor  posed  a 
greater  risk  to  the  food  supply  than 
short-term  use  of  the  pesticide. 

III.  Risk  Assessment 

As  noted  above,  EPA  prepared  aa 
assessment  of  the  risks  of  stratospheric 
ozone  depletion  to  provide  a  basis  both 
for  United  States'  participation  in 
negotiation  of  an  international  control 
protocol  and  for  a  regulatory  decision  on 
the  need  for  future  domestic  control  of 
ozone-depleting  substances  (EPA.  1987). 
The  risk  assessment  was  reviewed  in 
draft  form  by  an  SAB  subcommittee 
made  up  of  independent  exp>erts  in  the 
disciplines  relevant  to  predicting  ozone 
depletion  and  its  effects.  At  the  same 


time,  the  draft  assessment  was  made 
available  for  public  comment.  Based  on 
comments  from  the  subcommittee,  its 
individual  members,  and  the  public,  EPA 
revised  the  risk  assessment  and 
submitted  the  re\ised  version  to  the 
SAB  subcommittee  for  further  review.  In 
its  closure  letter  of  January  29. 198a  the 
head  of  the  Subcommittee  stated  that 
the  final  assessment  "adequately 
responded  to  the  Subcommittee's  advice 
on  all  major  scientific  issues". 

EPA  used  the  risk  assessment  as  the 
basis  for  its  regulatory  impact  analysis 
(RIA)  and  proposed  rule.  These 
documents  examine  in  detail:  Past  and 
future  trends  in  trace  gases  that  affect 
ozone  levels:  measurements  of 
atmospheric  levels  of  ozone;  estimates 
of  future  changes  in  ozone  levels 
derived  from  atmospheric  models:  and 
health  and  environmental  effects  that 
would  be  associated  with  depletion  of 
the  ozone  layer. 

A.  Past  and  Future  Changes  m 
Atmospheric  Composition 

As  the  Agency  explained  in  its 
December  14  NPRM,  measurements 
taken  over  the  past  several  decades  of 
the  chemical  composition  of  the  earth's 
atmosphere  have  demonstrated  that 
human  activities  are  altering  its  make- 
up. In  particular,  the  atmospheric 
concentrations  of  CFCs  and  halons, 
which  destroy  stratospheric  oz<Aie,  have 
been  increasing.  For  example,  the 
atmospheric  concentrations  of  CFC-11 
and  -12  have  been  increasing  at  an 
annual  rate  of  5  percent  during  the  past 
decade  (WMO.  1986).  Other  gases  which 
act  to  slow  or  oSset  the  destructioo  of 
ozone  have  also  been  increasing.  For 
example,  carbon  dioxide  levels  have 
increased  by  25  percent  since  the 
beginning  of  the  industrial  revolution 
(WMO.  1986).  and  methane 
concentrations  have  increased  at  an 
annual  rate  of  i)17  parts  per  million 
during  the  past  decade  {EPA,  1987). 

Future  changes  in  atmospheric 
concentrations  of  these  gases  will 
determine  the  net  impact  oa  the  ozone 
layer.  As  part  of  its  risk  assessment. 
EPA  developed  scenarios  for  future 
trends  in  the  growth  of  these  gases. 
These  scenarios  were  also  used  in  the 
RIA  prepared  in  support  of  this  rule.  *. 

The  scenario  used  in  the  RIA  to 
characterize  what  would  happen  absent 
controls  ("the  baseline")  assumed  the 
following  growth  rates: 
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Table  1.— Projected  Global  Growth  Rates  for  Ozone-Modifying  Compounds  ' 

1986-1992: 

1992-2000 

2000-2050 

2050-2075 

CFC-1  1 :.. .„ 

CFC-12 _.,... a 

CFC-1 1 3 _ „ „... 

CFC  114 „ 

434 
5.32 
7.03 
495 
320 
9.77 
3.46 
437 
4.70 
490 

271 
3.06 
409 
2  79 
2.73 
4.80 
2.20 
2.74 
2.78 
2.91 

260 

250 

250 

250 

2  50 

293 

316 

250 

250 

2.50 

a5%/yr 

0.2%/yr 

{') 

000 

•  0  00 

0.00 

000 

CFC-116 .: ; 

Halon  1211 .„ 

Halon  1301 „,     

0.00 
0.00 
000 

HCFC-22 

000 

Methyl  Chtoroform „„ _ 

000 

Caitxxi  TetractilofuJe .     .. 

000 

Cartwn  dioxide _ „ 

Nitrous  oxide „ 

Methane _ 

n 

(') 

(=) 

*  Average  annual  rates  computed  using  data  cited  in  Exhibit  4-5  of  the  RIA.  Rates  vary  for  developed  and  developing  nations  and  l)y  region. 
'  0.017  parts  per  million/year 


See  chapter  4  of  the  RIA  for  a  more 
detailed  breakdown  of  growth  rates. 

These  growth  rates  are  similar  to 
those  contained  in  the  December  14 
NPRM,  but  reflect  higher  CFC  growth  for 
1987  based  on  actual  data  (CFC-1 1  and 
-12  grew  by  13  percent  instead  of  the 
less  than  3  percent  EPA  had  assumed] 
and  a  slightly  higher  growth  rate  for 
CFC-11  and  -12  through  1992  in  the 
baseline  case  to  more  accurately  reflect 
the  recent  period  of  sustained  high 
growth  in  these  chemicals — U.S. 
production  of  CFC-11  and  CFC-12  has 
grown  by  24  percent  since  1985. 

Several  chemical  producers  and 
organizations  criticized  EPA's  baseline 
trace  gas  scenario.  One  stated  that  the 
Agency's  choice  of  0.017  parts  per 
million  annual  growth  rate  for  methane 
and  0.2  annual  percent  growth  rate  for 
nitrous  oxide  concentrations  differed 
from  the  standard  assumptions 
generally  used  by  atmospheric  modelers 
and  that  they  had  not  been  reviewed  by 
the  SAB  subcommittee.  Others  criticized 
EPA's  projection  of  sustained  growth  for 
methyl  chloroform  and  HCFC-22  as 
being  unrealistic.  Several  public  interest 
groups  objected  that  EPA  did  not 
assume  future  controls  on  carbon 
dioxide  and  methane  which  slow  the 
rate  of  ozone  depletion  but  also 
contribute  to  global  warming.  They 
argued  that  the  potentially  catastrophic 
effects  of  global  warming  made  EPA's 
assumption  of  continued  uncontrolled 
growth  of  greenhouse  gases 
unreasonable. 

EPA  believes  that  its  baseline  trace 
gas  scenario  represents  appropriate 
assumptions  based  on  the  best  available 
scientific  information.  In  the  case  of 
methane,  the  Agency's  choice  of  a 
growth  rate  for  changes  in  atmospheric 
concentrations  is  based  on  a  survey  of 
the  research  groups  involved  in  methane 
measurementSu  Moreover,  a  methane 
growth  rate  almost  used  identical  to  that 
by  EPA  was  recently  described  as  "the 


best  current  description  of  growth  in 
CH4  concentrations"  in  an  article  on 
methane  published  after  the  completion 
of  the  risk  assessment.  (Blake.  1988). 
EPA's  choice  of  a  growth  rale  for  nitrous 
oxide  is  also  fully  consistent  with  the 
available  scientific  literature.  Contrary 
to  the  assertion  of  one  commenter.  these 
baseline  trace  gas  growth  rate 
assumptions  were  included  in  the 
second  draft  of  EPA's  risk  assessment 
summary  that  the  SAB  subcommittee 
reviewed  and  approved,  and  in  any 
event  fall  well  within  the  range  of 
assumptions  approved  by  the 
subcommittee  both  in  the  assessment's 
draft  and  final  forms.  Finally, 
recognizing  the  uncertainties  inherent  in 
making  long  term  projections,  EPA 
included  in  the  RIA  sensitivity  analyses 
which  examine  the  impact  on  predicted 
ozone  depletion  of  alternative  trace  gas 
scenarios.  These  analyses  indicate  that 
none  of  the  RIA's  conclusions  would  be 
significantly  modified  by  changing  these 
trace  gases  assumptions  along  the  lines 
suggested  by  the  commenters. 

EPA  also  believes  that  the  growth 
rates  assumed  in  its  scenarios  for 
HCFC-22  and  methyl  chloroform  are 
reasonable.  These  chemicals  continue  to 
be  widely  used  in  the  United  States  and 
their  use  abroad  has  been  expanding 
and  is  likely  to  continue  to  increase  over 
time.  To  the  extent  these  chemicals  may 
be  substituted  for  CFCs  in  the  future,  the 
EPA  baseline  scenarios  may  actually 
underestimate  future  growth  in  these 
chemicals. 

EPA  does  not  believe  it  appropriate  io 
assume  at  this  time  in  its  baseline  case 
that  controls  will  be  imposed  on 
greenhouse  gases.  Commenters  who 
argue  that  EPA  must  assume  controls 
misconstrue  the  reason  behind  the 
Agency's  assumption  of  continued 
growth  of  greenhouse  gases.  The 
purpose  of  the  rulemaking  is  to 
promulgate  controls  needed  to  protect 
stratospheric  ozone.  In  assessing  what 


controls  are  needed,  the  Agency  has 
taken  the  world  as  it  is;  since  no  ac:tiun 
has  yet  been  instituted  to  limit 
greenhouse  gases,  the  Agency  assumes 
no  controls  on  these  gases  in  its  baseliiit- 
case.  Moreover,  until  action  is  instituted, 
EPA  has  no  reliable  basis  for  predicting 
the  timing  or  stringency  of  future 
controls. 

However,  because  of  the  Agency's 
concern  about  the  potential  impact  of 
continued  growth  in  greenhouse  gas 
emissions,  EPA  did  examine  as  part  of 
its  sensitivity  analysis  in  the  RIA  the 
impact  of  limiting  growth  in  carbon 
dioxide  and  methane.  The  analysis 
shows  that  in  the  absence  of  controls  on 
any  of  the  relevant  trace  gases,  the  EPA 
baseline  scenario  would  result  in  a 
global  equilibrium  temperature  increase 
of  G.O  degrees  centigrade  by  2075.  The 
scenario  reflecting  the  reductions  in 
CFCs  and  halons  required  by  the 
Montreal  Protocol  would  reduce  the 
projected  global  warming  equilibrium 
temperature  to  4.3  degrees  centigrade  by 
2075.  Because  methane  and  carbon 
dioxide  act  to  increase  ozone,  if  controls 
are  placed  on  them  to  limit  global 
warming  to  an  equilibrium  warming  of 
2.0  degrees  centigrade  by  2075,  the 
resulting  effect  would  be  to  increase 
ozone  depletion  by  the  date  from  under 
2  percent  (in  the  case  of  implementing 
the  Montreal  Protocol)  to  around  6 
percent.  While  a  consideration  of 
potential  global  warming  is  outside  the 
scope  of  this  rulemaking,  EPA 
recognizes  that  because  the  same  trace 
gases  govern  both  climate  change  and 
ozone  depletion,  these  issues  are  closely 
connected.  Should  future  steps  be  taken 
to  address  global  warming,  the  Agency 
will  consider  the  need  to  revise  its  CFC 
and  halon  control  requirements  to 
ensure  that  the  stratospheric  ozone  layer 
is  maintained. 

Seven  chemical  producers  and  users 
stated  that  EPA's  baseline  end  other 
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scenarios  incorrectly  assumed  that  CFC 
and  halon  use  would  grow  unabated  in 
the  future  despite  evidence  of  ozone 
depletion  (i.e..  firms  would  voluntarily 
reduce  CFC  and  halon  use).  EPA's 
assumption  concerning  baseline  growth 
of  CFCs  and  halons  was  the  product  of 
several  years  of  analysis  and  review 
including  many  different  studies 
undertaken  both  here  and  abroad.  (For  a 
summary  of  these  studies,  see  chapter  4 
of  the  RIA).  The  goal  of  these  studies 
was  to  project  demand  for  these 
chemicals  in  the  absence  of  regulation. 
Given  the  long  time  period  covered  by 
these  projections  (typically  many 
decades  to  over  a  century,  the 
atmospheric  lifetimes  of  CFCs  and 
halons),  considerable  uncertainty  in  the 
estimates  is  unavoidable.  Nonetheless, 
the  studies  demonstrate  that  in  the 
absence  of  regulation  substantial 
sustained  growth  in  demand  for  CFCs 
and  halons  would  be  likely. 

The  notion  that  firms  would  shift 
away  from  CFCs  and  halons  in  the  face 
of  evidence  of  ozone  depletion  is  flawed 
for  two  reasons.  First,  it  does  not 
comport  with  recent  history.  Despite  the 
fact  that  over  the  past  two  years  public 
concern  and  scientific  evidence  about 
the  threat  of  ozone  depletion  has  grown, 
use  of  these  chemicals  has  surged  by  an 
annual  average  of  11.5  percent  rather 
than  slackened.  Second,  it 
misunderstands  the  role  of  the  baseline 
in  a  regulatory  analysis.  The  baseline 
serves  as  the  basis  for  estimating  costs 
of  shifting  away  from  harmful 
chemicals.  If  EPA  decided  not  to 
regulate  CFCs  and  halons  and  the  ozone 
layer  thinned,  some  firms  indeed  might 
reduce  their  use  voluntarily  or  in 
response  to  public  pressure.  However, 
because  section  157(b)  requires  EPA  to 
consider  total  costs  of  protecting  the 
ozone  layer,  EPA  appropriately 
considered  all  costs  to  society,  including 
the  cost  incurred  by  firms  in  shifting 
away  from  CFCs  and  halons  either  in 
response  to  regulation  or  as  a  voluntary 
action. 

B.  Past  and  Future  Changes  in  Ozone 

Levels 

Measurements  of  changes  in 
atmospheric  concentrations  of  ozone- 
modifying  gases  provide  only  indirect 
evidence  that  human  activities  may  be 
altering  the  ozone  layer.  Two  other 
methodfi  for  analyzing  the  risk  of  ozone 
depletion  are  direct  measurement  of 
ozone  to  detect  any  trends  and  use  of 
atmospheric  models  to  project  future 
ozone  trends  based  on  assumed  changes 
in  atmospheric  levels  of  ozone- 
modifying  gases. 


1.  Direct  Measurements  of  Ozone  Levels 

In  the  preamble  to  the  December  14 
proposal,  EPA  described  the  extent  and 
significance  of  available  satellite  and 
ground-based  measurements  of  ozone. 
The  Agency  cited  the  1986  World 
Meteorological  Organization  (WMO) 
assessment  which  concluded  that 
measurements  available  at  the  time 
revealed  no  statistically  significant 
change  in  total  column  ozone,  and  noted 
that  the  WMO  conclusion  was 
consistent  with  then  current 
atmospheric  theories  and  models. 

EPA  also  noted,  however,  recently 
released  preliminary  evidence  that 
suggested  some  depletion  of 
stratospheric  ozone  had  already 
occurred.  It  described  the  recently 
discovered  seasonal  "hole"  in  the  ozone 
layer  above  Antarctica  and  the  recent 
data  that  strongly  suggested  anomalous 
chlorine  chemistry  plays  a  role  in  the 
hole's  formation.  EPA  concluded, 
however,  that  too  many  questions 
remained  as  to  the  cause  and 
implications  of  the  hole  for  the  Agency 
to  take  it  into  account  in  its  projections 
of  global  ozone  depletion  and.  by 
extension,  its  regulatory  decision- 
making. 

The  Agency  also  noted  a  recent  article 
containing  data  that  called  into  question 
the  conclusion  that  ^/o/^a/ ozone  levels 
had  not  decreased.  Preliminary 
assessments  of  the  ground-based  and 
satellite  measurements  suggested  that 
depletion  of  up  to  five  percent  had 
occurred  over  the  past  one  or  two 
decades.  However,  the  data  suggesting 
that  ozone  had  depleted  globally  had 
not  yet  been  published  in  the  scientific 
literature  and  therefore  had  not  yet  been 
thoroughly  reviewed.  EPA  explained 
that  interpretation  of  such  data  was 
complex  because  of  the  need  to  address 
issues  of  calibration  and  instrument 
drift,  among  others.  In  addition  to 
validating  and  quantifying  the  trend 
itself.  EPA  also  cited  the  need  to 
distinguish  ozone  losses  related  to  man- 
made  chlorine  from  those  related  to 
natural  causes  (e.g.,  solar  cycle,  volcanic 
activity).  The  Agency  noted  that  a 
thorough  review  of  both  that  data  and 
research  on  the  Antarctic  ozone  hole 
had  been  recently  initiated  by  a  group  of 
the  world's  leading  atmospheric 
researchers  under  the  auspices  of  UNEP, 
WMO,  NASA  and  NOAA  (the  Ozone 
Trends  Panel),  and  decided  that  until  the 
data  had  been  adequately  reviewed  and 
analyzed  by  the  scientific  community,  it 
should  not  be  used  in  its  risk  assessment 
or  regulatory  decision-making. 

Environmental  groups  commenting  on 
KPAs  proposal  strongly  disagreed  with 
the  Agency's  decision,  not  to  factor  into 


its  risk  assessment  and  regulator^' 
decision-making  the  Antarctic  hole  and 
global  ozone  trends  data.  While 
apparently  acknowledging  that  at  the 
time  of  the  proposal  there  was 
inadequate  evidence  linking  CFCs  with 
the  Antarctic  hole,  they  argued  that  a 
scientific  consensus  had  since  emerged 
that  CFCs  are  a  cause  of  the  hole.  They 
also  asserted  that  the  Ozone  Trend 
Panel's  review  of  the  ozone  trends  data 
was  "expected"  to  conclude  that  ozone 
depletion  of  several  percent  had  already 
occurred.  Many  industry  commenters. 
on  the  other  hand,  agreed  with  the 
Agency's  judgment  that  the  Antarctic 
and  global  ozone  trends  data  were 
either  too  preliminary  or  inconclusive  to 
provide  a  basis  for  regulatory  action. 
But  some  of  these  commenters 
complained  that  the  Agency  focused  too 
much  on  the  data,  given  its  judgment 
that  the  data  were  insufficient  to 
support  regulatory  action. 

EPA  stands  by  its  conclusion  that  the 
Agency  should  not  rely  on  the 
preliminary  evidence  of  either  the 
Antarctic  hole  phenomenon  or  apparent 
global  ozone  depletion  in  this 
rulemaking.  As  discussed  earlier. 
Congress  gave  EPA  broad  discretion  to 
weigh  the  available  evidence,  but  it 
indicated  that  the  Agency  should  base 
regulatory  decisions  on  evidence  that  "is 
adequately  adduced"  and  "reasonably 
reliable."  Relatedly.  Congress  did  not 
intend  EPA  to  protect  against  any  risk  of 
ozone  depletion;  it  instead  authorized 
EPA  to  regulate  in  the  case  of  risks  it 
finds  "will  endanger"  public  health  and 
welfare. 

EPA  judged  that  the  preliminary 
Antarctic  ozone  hole  data  was 
insufficient  to  conclude  that  public 
health  and  welfare  would  be 
"endangered"  by  the  hole's  existence. 
The  preliminary  data  left  unanswered 
important  questions  like  whether  the 
mechanisms  causing  the  hole  are  unique 
to  Antarctica,  whether  losses  in 
Antarctica  alone  influence  global  ozone 
levels,  and  whether  the  hole  will  have 
other  direct  and  indirect  effects  on  the 
rest  of  the  world.  At  the  time  of  the 
December  proposal,  the  preliminary 
global  ozone  trends  data,  in  turn,  were 
not  adequately  adduced  or  reasonably 
reliable  for  purposes  of  assessing  risks 
or  making  regulatory  decisions.  The 
data  was  not  peer-reviewed  for 
accuracy  and  significance  and  the 
Agency  could  not  rely  on  "expectations" 
of  what  that  review  would  show.  In  the 
case  of  ozone  measurements,  peer 
review  is  particularly  important  because 
of  the  difficult  issues  of  interpretation 
they  pose.  EPA  thus  found  it  appropriate 
to  await  completion  of  the  Ozone 


80572  Faderal  Ragtster  /  Vol..  53.  No.  156  /  Friday.  August  12.  1988  /  Rules  and  Regulations 


UMI 


Trends  Panel  review  of  the  data  before 
basing  its  risk  assessment  and 
regulatory  decisions  upon  it. 

Industry  concerns  that  EPA 
overemphasized  the  preliminary  data 
are  also  misplaced.  As  noted  above, 
EPA  carefully  described  the  limitations 
of  the  data  concerning  these 
phenomenon  and  expressly  rejected 
relying  on  the  data  in  this  rulemaking. 
Moreover,  the  atmospheric  models  used 
in  its  risk  assessment  and  RIA  do  not 
account  either  for  the  Antarctic  ozone 
hole  or  for  observed  losses  in  ozone 
during  the  decade. 

2.  Ozone  Trends  Panel  Report 

In  March  of  this  year,  the  Ozone 
Trends  Panel  released  the  executive 
summary  of  its  report;  release  of  the 
body  of  the  report  is  expected  in  August. 
The  panel  concluded  that  stratospheric 
ozone  has  already  been  depleted  on  a 
global  basis  more  than  researchers  had 
previously  thought,  though  not  as  much 
as  the  preliminary  sateUite  data  had 
suggested.  The  panel  also  stated  that 
"the  observed  changes  [in  global  ozone] 
may  be  due  wholely,  or  in  part,  to  the 
increased  atmospheric  abundance  of 
trace  gases,  primarily  [CFCs],"  and  that 
the  Antarctic  ozone  hole  is  clearly 
linked  to  CFCs.  An  obvious  implication 
of  its  conclusions  is  that  EPA's  risk 
assessment  probably  imderestimates  the 
risk  of  ozone  depletion. 

Notwithstanding  the  likely 
significance  of  the  Ozone  Trends  Panel 
report.  EPA  is  not  in  a  position  to 
consider  it  in  this  rulemaking.  As  noted 
above,  the  full  report,  including  the  data 
and  analyses  supporting  the  summary's 
conclusions,  are  not  yet  available  for 
either  the  Agency  or  the  public  to 
review.  Before  relying  on  the  summary's 
conclusions.  EPA  has  the  responsibility 
to  review  the  underlying  report;  the 
Agency  cannot  delegate  its  duty  to  make 
an  informed  judgment  on  the  adequacy 
and  implications  of  the  new  information. 

Even  if  EPA  could  rely  on  the  report's 
summary  alone,  the  Clean  Air  Act 
would  require  that  the  public  be  given 
an  opportiuiity  to  comment  on  die 
summary  if  the  Agency  intended  to  base 
its  regulatory  decision  on  it.  However, 
the  August  1  court-ordered  deadline 
governing  this  rulemaking  did  not  leave 
sufficient  time  for  the  Agency  to  provide 
the  public  with  a  meaningful  chance  to 
comment  on  the  summary's  significance 
for  the  proposed  rule.  The  scientific 
community  will  require  at  least  several 
months  to  perform  the  analyses  and 
model  revisions  needed  to  assess  the 
significance  of  the  new  information. 
Complicated  analysis  will  be  required  to 
determine  what  aspects  of  current 
atmospheric  models  must  be  altered  to 


more  accurately  reflect  recent  changes 
in  ozone  levels  both  in  the  Antarctic  and 
globally.  EPA  will  then  have  to  review 
these  model  changes  and  undertake  its 
own  assessment  of  risks.  This  effort 
would  have  left  too  litUe  time  to  publish 
and  obtain  comment  on  any  revised  risk 
assessment  and  regulatory  response  and 
still  meet  the  August  deadline  for  a  final 
rule. 

Moreover,  even  if  no  court-ordered 
deadline  pertained  to  this  rulemaking, 
EPA  could  not  have  delayed  the 
rulemaking  to  the  extent  analyzing  and 
providing  public  comment  on  the 
summary  would  have  required.  The 
Protocol's  freeze  may  take  effect  as 
early  as  July  of  next  year;  if  EPA  is  to 
provide  industry  with  leadtime  to 
comply  ivith  the  freeze,  it  cannot  long 
delay  promulgation  of  the  final  rule. 

The  Agency  is  nonetheless  concerned 
about  the  implications  of  the 
conclusions  drawn  by  the  Ozone  Trends 
Panel.  Administrator  Thomas,  in  an 
April  7. 1988  letter,  has  called  on  the 
Executive  Director  of  UNEP  to  expedite 
the  Protocol's  review  process  to  allow 
parties  to  determine  at  the  earliest 
possible  date  the  need  for  additional 
restrictions.  The  United  States,  along 
with  other  countries,  is  now  actively 
engaged  in  planning  for  the  review  on  an 
expedited  schedule  following  entry  into 
force  of  the  Protocol.  Under  the  revised 
schedule,  the  assessments  called  for  in 
the  Protocol  are  tentatively  scheduled  to 
be  completed  by  mid-1989,  which  would 
allow  the  Parties  to  meet  to  begin 
considering  the  need  for  additional  steps 
by  fall  of  next  year. 

EPA  is  also  in  the  process  of  updating 
its  risk  assessment  and  will  evaluate  the 
Ozone  Trends  Panel  report  and  all  other 
new  scientiBc  information  in  the 
updated  assessment.  Assuming  the 
panel's  full  report  is  released  in  August, 
EPA  expects  to  complete  its  update  by 
early  1989.  EPA  discusses  further  the 
summary  findings  of  the  Ozone  Trends 
Panel  in  the  ANPRM  also  published 
today  in  the  Federal  Register,  and  states 
that  it  intends  to  seek  public  comment 
on  the  full  report  when  it  becomes 
available.  Based  on  its  revised  Risk 
Assessment,  the  Agency  will  determine 
what  further  actions,  if  any,  are 
necessary. 

3.  Use  of  Atmospheric  Models  in 
Predicting  Future  Ozone  Depletion 

Direct  measurements  indicate  past 
changes  in  ozone  levels,  but 
atmospheric  models  are  the  only 
available  tool  for  predicting  future 
trends  in  ozone.  These  models,  in  more 
or  less  detail,  attempt  to  replicate  the 
forces  that  determine  ozone  levels.  Two 
basic  types  of  atmospheric  models  have 


been  developed.  One-dimensional  (1-D) 
models  predict  ozone  levels  on  a 
globally  averaged  basis,  while  two- 
dimensional  (2-U)  models  also  predict 
ozone  levels  by  latitude  and  season. 

For  its  risk  assessment  and  RIA,  EPA 
used  a  simplified  version  of  a  1-D  model 
to  analyze  different  scenarios  of  ozone- 
modifying  gas  growth  and  control.  In  the 
preamble  to  its  December  14  proposal, 
the  Agency  explained  that  while  2-D 
models  provide  more  information 
relevant  to  calculating  the  impacts  of 
depletion,  they  are  expensive  and  time- 
consuming  to  use  and  far  from  uniform 
in  their  results.  The  Agency  recognized 
the  relative  limitations  of  1-D  models, 
but  concluded  that  they  were  the  best 
available  tools  for  the  purposes  of  risk 
assessment  (e.g..  analyzing  the  impact 
on  depletion  of  many  different  control 
scenarios). 

Several  commenters  raised  issues 
concerning  EPA's  use  of  a  simplified  1-D 
model  as  its  primary  risk  assessment 
tool.  One  chemical  producer  urged  that 
the  full  1-D  model,  as  opp>osed  to  the 
simplification,  be  used  for  regulatory 
decision-making,  and  added  that  the 
model  the  Agency  used  was  outdated. 
Several  environmental  groups  argued 
that  EPA  should  have  used  the  more ' 
sophisticated  2-D  models. 

The  Agency  chose  to  use  the 
parameterized  version  of  the  1-D  model 
because  it  provided  a  relatively  low-cost 
means  of  analyzing  different  trace  gas 
scenarios  without  losing  much  of  the 
original  model's  precision.  Under  the 
auspices  of  UNEP.  results  of  the 
parameterized  model  EPA  used  were 
compared  with  results  from  the  major  1- 
D  models  of  the  world.  The  study 
concluded  that  "[w]ithin  the  existing 
limitation  of  models  to  accurately 
simulate  the  real  stratosphere,  all 
models  including  the  fully  parameterized 
model,  predicted,  within  acceptable 
limits,  similar  ozone  depletions  for  given 
control  scenarios." 

As  noted  by  one  of  the  commenters, 
the  parameterization  EPA  used  was 
revised  following  preparation  of  the 
original  risk  assessment.  Minor  changes 
in  several  coe^icients  were  made. 
However,  the  revised  and  original 
methods  gave  essentially  the  same 
results,  so  EPA  continued  to  use  for  its 
RIA  the  original  version  of  the  model 
which  had  been  reviewed  and  approved 
by  the  SAB. 

The  Agency  chose  not  to  use  2-D 
models  because,  not  only  are  they 
substantially  more  expensive  and  time- 
consuming  to  use,  but  there  is  much  less 
agreement  between  2-D  model  results 
than  now  exists  for  1-D  models.  While 
all  2-D  models  show  that  ozone 
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depletion  varies  with  latitude,  they 
differ  widely  in  the  size  of  the  latitudinal 
gradient  they  project  and  even  in  what 
hemisphere  they  predict  a  gradient. 
These  differences  reflect  the  fact  that  2- 
D  models  are  attempting  to  replicate 
atmospheric  transport  mechanisms  that 
are  extremely  complex  and  not  yet  well 
understood.  While  2-D  models  are 
potentially  powerful  in  their  predictive 
capacities,  they  still  require  substantial 
development.  What  can  be  gleaned  from 
them  now  is  the  basic  finding  that  ozone 
depletion  will  be  greater  at  higher 
latitudes  and  may  be  greater  on  a  global 
average  than  1-D  models  predict.  In 
comparing  these  two  types  of  models, 
the  1987  WMO  assessment  concluded 
that,  "[tjhere  is  no  indication  at  present 
that  results  from  two-dimensional 
models  should  invalidate  in  a  gross 
sense  assessment  studies  with  one- 
dimensional  models." 

A  more  fundamental  fact  in 
considering  the  choice  of  models  is  that 
no  model  now  exists  that  accurately 
mirrors  the  complex  processes  which 
affect  stratospheric  ozone:  the  results  of 
all  models  are  approximate,  at  best.  In 
summarizing  the  conclusions  of  its  risk 
assessment,  EPA  stated,  "while  the 
(atmospheric  chemistry)  models    ""  ~ 
replicate  many  of  the  characteristics  of 
the  atmosphere  accurately,  they  are 
inconsistent  with  measured  values  of 
other  constituents,  thus  lowering  our 
confidence  in  their  ability  to  predict 
future  ozone  changes  accurately."  In 
short,  while  models  provide  the  best 
available  tool  for  evaluating  future 
ozone  trends,  they  provide  rough 
approximations  at  best.  Regardless  of 
the  type  of  model  used,  the  inherent 
limits  of  our  current  ability  to  precisely 
predict  future  atmospheric  changes  must 
not  be  overlooked. 

4.  Future  Trends  in  Ozone  Levels 
Assuming  No  Controls 

Using  the  parameterized  1-D  model, 
EPA  examined  the  potential  impact  of 
its  trace  gases  scenarios  on  ozone 
depletion.  Table  2  shows  the  results  of 
its  analysis.  For  the  baseline  scenario, 
depletion  is  projected  to  begin  around 
the  turn  of  the  century  and  increase 
sharply  through  the  next  century. 

Table  2.— Estimated  Ozone  Depletion  for 
Baseline  Scenario 


Vear 

Pefcent 

depte- 

tion 

2000 

1.0 

2025 

2050 

4.6 
15.7 

2075 

'50  0 

'  Because  of  limits  in  the  range  of  accuracy  of  the 
model,  ozone  depletion  was  art>itrarily  constrained  at 
50  percent.  However,  tt>e  Agency  performed  a  sensi- 
tivity analysis  that  includes  no  artifictal  Hmit  on  deple- 
tion; it  projected  depletion  in  2075  of  52  percent 


C.  Health  and  Environmental  Impacts 

Under  current  atmospheric  conditions, 
the  ozone  layer  blocks  most  of  the 
damaging  ultraviolet  radiation  (UV-B) 
from  penetrating  to  the  earth's  surface. 
As  part  of  its  risk  assessment.  EPA 
examined  a  wide  range  of  potential 
health  and  environmental  impacts  from 
increased  exposure  to  UV-B  radiation 
as  a  result  of  ozone  depletion. 

Research  to  date  has  identified  the 
following  areas  of  potential  harm  to 
human  health:  increased  incidence  of 
melanoma  and  non-melanoma  skin 
cancers  and  cataracts,  and  suppression 
of  the  immune  system.  Because  the 
exact  nature  of  the  dose-response 
relationship  between  increased 
exposure  to  UV-B  radiation  and  the 
incidence  of  skin  cancers  and  cataracts 
is  uncertain,  a  range  of  values  were  used 
in  the  analysis.  These  estimates  are 
presented  in  section  V,  below. 
Insufficient  information  exists  to 
quantify  potential  effects  related  to 
immune  suppression. 

Limited  experiments  hava  also  linked 
increased  UV-B  exposure  to  damage  to 
plants  and  aquatic  organisms, 
accelerated  weathering  of  certain 
manmade  materials,  and  increased 
formation  of  ground-level  ozone  (smog). 
While  studies  completed  to  date  suggest 
that  substantial  damage  in  each  of  these 
areas  is  likely,  the  limited  nature  of  the 
studies  make  it  difficult  to  generalize 
and  quantify  the  potential  effects.  For  its 
RIA,  EPA  drew  from  the  existing  studies 
to  provide  limited  estimates  of  potential 
damage,  but  the  Agency  recognizes  that 
substantially  more  research  in  each  of 
these  areas  is  needed.  The  results  of  the 
analysis  contained  in  the  RIA  are 
presented  below  in  section  V. 

Because  the  gases  that  affect  ozone 
also  contribute  to  global  warming,  the 
Agency's  risk  assessment  also  examines 
the  likely  health  and  environmental 
impact  of  the  greenhouse  effect  if 
emissions  of  these  gases  continue  to 
grow.  Global  warming  is  likely  to  lead  to 
changes  in  temperature  and 
precipitation,  increased  sea  level,  and 
changes  in  storm  patterns  and 
frequency.  These  changes  could  affect 
agriculture,  forests,  development 
patterns,  water  quality  and  a  wide  range 
of  other  health  and  environmental 
factors.  Given  the  limited  information 
available  to  quantify  these  potential 
impacts,  EPA  only  included  in  its  RIA  a 
case  study  of  the  impact  of  sea  level 


rise.  This  is  explained  in  Chapter  8  of 
the  RIA  and  below  in  section  V. 

D.  Conclusion 

Based  on  its  risk  assessment  and  RIA. 
the  Agency  has  concluded  that 
continued  growth  in  CFCs  and  halons 
will  result  in  substantial  ozone- 
depletion  having  serious  health  and 
environmental  consequences.  While 
many  uncertainties  exist,  the  current 
evidence  presents  a  strong  case  for 
action  to  substantially  reduce  emissions 
of  these  most  potent  ozone  depleting 
chemicals.  A  comparison  of  the  costs 
and  potential  benefits  of  differing  levels 
of  control  are  discussed  below. 

IV.  Final  Rule 

A.  Scope.  Stringency  and  Timing  of 
Reductions 

As  noted  above,  EPA  proposed  to 
implement  the  Montreal  Protocol, 
provided  that  the  Protocol  enters  into 
force  and  the  United  States  ratifies  it. 
which  the  United  States  has  since  done. 
The  Agency  explained  that  United 
States  implementation  of  the  Protocol 
was  an  appropriate  response  to  the 
threat  of  ozone  depletion  for  two 
reasons.  One,  EPA's  assessment  of 
available  scientific  evidence  indicated 
that  adherence  by  the  United  States 
along  with  broad  intemationat 
participation  in  the  Protocol's  control 
requirements  would  nearly  eliminate  the 
projected  risk  of  ozone  depletion.  Two, 
EPA  judged  that  the  obvious  need  for 
broad  international  adherence  to  the 
Protocol  counseled  against  the  United 
States'  deviating  from  the  Protocol, 
because  any  significant  deviation  could 
lessen  other  countries'  motivation  to 
participate.  To  the  extent  the  Protocols 
existing  control  requirements  were  later 
found  more  or  less  stringent  than 
necessary  to  protect  stratospheric 
ozone.  EPA  noted  that  key  provisions  in 
the  agreement  afford  the  Parties  the 
opportunity  to  review  and  revise  those 
requirements. 

The  public  comments  on  the  Agency's 
proposed  rule  were  virtually  unanimous 
in  supporting  implementation  of  the 
Montreal  Protocol.  Industry  and  public 
interest  groups  alike  recognized  the 
need  for  a  global  response  to  this  global 
problem,  and  embraced  the  Protocol  as 
a  landmark  international  agreement  to 
address  an  environmental  threat  to  a 
critical  and  irreplaceable  resource. 
These  groups  and  others  differed, 
however,  on  whether  the  Protocol's 
control  measures  were  sufficient  to  fully 
protect  stratospheric  ozone. 

In  general.  CFC  producers  and  users 
contended  that  the  scientific  evidence 
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on  which  EPA  rested  its  proposal  did 
not  justify  the  CFC  reductions  required 
by  the  Protocol  except  as  a 
precautionary  measure.  They  disagreed 
with  EPA's  assumptions  concerning  the 
future  growth  rates  of  several  gases 
affecting  ozone  (as  discussed  above) 
and  the  likely  degree  of  international 
compliance  with  the  Protocol,  and 
contended  that  more  realistic 
assumptions  would  yield  projections  of 
total  column  ozone  remaining  stable  or 
actually  increasing.  They  suggested  that 
since  the  science  on  which  EPA 
purported  to  rest  its  proposal  did  not 
justify  the  required  reductions,  the 
Agency  must  have  taken  the  Antarctic 
and  ozone  trends  data  into  account  in 
deciding  to  seek  those  reductions. 

Industry  commenters  also  generally 
agreed  with  EPA's  concern  that 
deviating  from  the  Protocol  risked 
undermining  it.  They  recognized  that 
implementation  of  less  stringent  controls 
than  the  Protocol  required  would  be 
unacceptable,  and  shared  EPA's  concern 
that  implementation  of  more  stringent 
controls  would  yield  little,  if  any, 
additional  stratospheric  protection, 
while  possibly  reducing  other  countries' 
incentive  to  join  the  Protocol.  They 
added  that  unilateral  action  to  reduce 
further  ozone-depleting  emissions  would 
put  United  States'  industry  at  a 
competitive  disadvantage  in  world 
markets. 

In  contrast,  environmental  and  other 
public  interest  groups  claimed  that  the 
Montreal  Protocol  and  thus  EPA's 
proposed  rule  did  not  go  far  enough  fast 
enough  in  requiring  reductions  in  ozone- 
depleting  substances.  Several  noted 
EPA's  own  projections  that  (1) 
stratospheric  ozone  would  still  be 
depleted  by  nearly  two  percent  by  the 
year  2075  under  the  Protocol's  control 
regime;  (2)  every  one  percent  decrease 
in  ozone  would  result  in  a  one  to  two 
percent  increase  in  melanoma  skin 
cancer  incidence,  among  other  adverse 
effects;  and  (3)  United  States  unilateral 
action  to  reduce  CFC  use  by  an 
additional  30  percent  would  further 
reduce  those  adverse  effects.  In  light  of 
these  projections,  they  questioned  the 
logic  of  ^A's  proposal  to  implement  the 
Montreal  Protocol's  required  reductions 
and  no  more. 

Their  chief  complaint,  however,  was 
that  EPA  failed  to  propose  the  virtual 
phaseout  of  CFCs  and  halons  that  they 
claim  is  needed  based  on  the 
preliminary  Antarctic  ozone  hole  and 
global  ozone  trends  data.  In  its 
comments  on  the  May  24  NPRM 
proposing  company-specific  allocations 
of  production  and  consumption  rights, 
one  environmental  group  noted  that  the 


Ozone  Trends  Panel  summary 
concluded  in  March  that  ozone- 
depletion  had  already  occurred  and  that 
CFCs  and  halons  appeared  at  least 
partly  responsible.  The  commenter  also 
pointed  to  data  released  in  May 
supporting  the  existence  of  a  smaller 
Arctic  version  of  the  Antarctic  ozone 
hole,  and  argued  that  both  developments 
made  clear  that  a  phaseout  was  required 
to  protect  stratospheric  ozone. 

Several  commenters  also  faulted  the 
Agency  for  essentially  relying  on 
continued  uncontrolled  growth  of  other 
greenhouse  gases  to  bulTer  the  ozone- 
depleting  ejects  of  CFCs  and  halons. 
They  disagreed,  moreover,  with  EPA's 
judgment  that  unilateral  United  States 
reductions  beyond  those  required  by  the 
Protocol  ran  a  significant  risk  of 
undermining  the  efficacy  of  that 
agreement.  They  argued  that  EPA  could 
and  should  use  its  authority  under 
section  157(b)  of  the  Act  to  leverage 
further  reductions  from  other  countries 
by  immediately  imposing  restrictions  on 
the  import  of  products  containing  or 
made  with  CFCs  from  countries  that  fail 
to  agree  to  make  the  same  reductions. 

Finally,  a  number  of  commenters 
disagreed  with  EPA's  proposal  to  make 
the  regulations  effective  upon  the 
Protocol's  entry  into  force.  Again,  they 
stated  that  the  severity  of  the  ozone 
depletion  problem  warrants  faster 
action  than  the  Protocol  requires  and 
that  unilateral  United  States  action 
would  not  seriously  undermine  the 
incentive  of  other  countries  to  join  the 
Protocol. 

B.  Basis  for  Control  Requirements 

After  carefully  considering  the 
comments  received,  EPA  has  concluded 
that  implementation  of  the  Montreal 
Protocol  is  the  best  course  the  Agency 
can  take  at  this  time  to  securing 
adequate  protection  of  stratospheric 
ozone. 

EPA's  decision  to  implement  the 
Protocol  has  two  bases.  One,  EPA 
believes  that  the  scientific  information 
and  analyses  available  to  the  Agency 
and  public  in  this  rulemaking  support  a 
finding  that  the  Protocol's  control 
requirements  are  needed  and 
reasonably  adequate  to  protect 
stratospheric  ozone.  For  the  reasons 
discussed  earlier,  EPA  considers  the 
preliminary  nature  of  the  data  on  the 
Antarctic  ozone  hole  and  global  ozone 
trends  provides  an  insufHcient  basis  for 
regulatory  action.  The  Agency 
recognizes  that  the  summary  of  the 
Ozone  Trends  Panel  Report  released 
several  months  ago  assessed  that  data 
and  raised  questions  about  the 
adequacy  of  the  Protocol's  controls. 
However,  as  explained  above,  adequate 


evaluation  of  that  report  and  other 
recently  available  information  could  not 
be  completed  before  the  close  of  this 
rulemaking.  EPA  also  believes  for 
reasons  mentioned  earlier  that  it 
reasonably  considered  the  need  to 
control  ozone-depleting  substances 
independently  of  the  need  to  control 
other  greenhouse  gases. 

Two,  EPA  believes  that  the  Montreal 
Protocol's  international  response 
represents  the  most  effective  means  of 
protecting  the  ozone  layer.  Unilateral 
action  by  the  United  States  would  not 
signiHcantly  add  to  efforts  to  protect  the 
ozone  layer  and  could  even  be 
counterproductive  by  undermining  other 
nations'  incentive  to  participate  in  the 
Protocol.  The  Agency  believes  that  the 
best  way  to  deal  with  the  challenges 
posed  by  new  information  is  through  the 
Protocol's  review  and  revision  process, 
and  at  the  Administrator's  request. 
UNEP  has  agreed  to  expedite  that 
process  so  that  the  Parties  may  consider 
at  the  eariiest  possible  Aatk  whether 
additional  international  reductions  are 
warranted.  EPA's  analysis  indicates  that 
if  further  reductions  are  required,  they 
may  be  undertaken  after  the  expedited 
review  process  is  completed  and  still  be 
elective  in  achieving  stratospheric 
protection. 

1.  Scope  of  Coverage 

The  final  rule  governs  future 
production  and  consumption  of  CFC-11, 
-12.  -113,  -115  and  Halon  1211, 1301  and 
2402.  These  chemicals  are  covered  by 
the  Protoqol  and.  as  explained  in  the 
preamble  to  the  proposed  rule,  currently  "s^ 
pose  the  greatest  threat  to  stratospheric 
ozone. 

The  Agency  received  one  comment 
that  took  issue  with  the  scope  of 
chemicals  proposed  for  regulation.  The 
commenter,  a  halon  producer,  pointed 
out  that  EPA's  projections  show  that 
freezing  the  growth  of  halons  will  not 
reduce  ozone  losses  until  well  into  the 
next  century,  and  that  a  case  could  thus 
be  made  for  not  regulating  halons  at  this 
time.  The  Agency  points  out,  however, 
that  halons'  long  atmospheric  lifetimes 
require  that  action  to  control  their  use 
be  taken  now  to  prevent  the  ozone 
depletion  EPA  projects  for  the  future. 
Halon  1301,  for  instance,  has  an 
estimated  lifetime  of  110  years;  thus, 
emissions  of  this  chemical  today  will 
contribute  to  ozone  depletion  far  into 
the  next  century.  In  addition,  if  left 
unregulated,  halons  could  grow  in  use. 
To  prevent  halons  from  becoming  a 
greater  threat  to  the  ozone  layer,  EPA 
must  limit  their  supply  in  the  near  term. 
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2.  Stringency  and  Timing  of  Controls 

The  final  rule  also  adopts  the 
stringency  and  timing  of  the  Protocors 
control  measures.  Taken  together  with 
the  scope  of  chemicals  covered  by  the 
rule.  EPA  believes  based  on  the 
information  in  the  record  that  its  rule  is 
an  appropriate  response  to  the  risk  of 
stratospheric  ozone  depletion. 

Table  3  shows  model  projections  of 
ozone  depletion  for  different  levels  of 
reductions.  As  explained  earlier.  EPA 
has  revised  its  ozone  depletion 
projections  to  reflect  higher  CFC  growth 
for  1987  and  slightly  higher  CFC  growth 
rates  through  1992.  The  revised 
projections  indicate  that  broad 
international  implementation  of  the 
Protocol's  control  measures  (case  3)  is 
likely  to  reduce  future  ozone  depletion 
from  over  50  percent  to  less  than  2 
percent  in  the  year  2075,  with  further 
reductions  in  depletion  occurring  after 
that  date  as  ozone  increases  from 
additional  methane  and  cartxjn  dioxide 
more  than  offset  losses  from  CFCs  and 
halons  (see  chapter  6  of  the  RIA).  The 
projections  also  illustrate  that  unilateral 
implementation  of  the  Protocol's  control 
measures  by  the  United  Slates,  with  no 
other  nations  reducing  their  use  of  CFCs 
and  halons  (case  4).  would  halve 
projected  depletion  by  2075.  but  that 
substantial  depletion  would  still  occur. 

Even  assuming  that  the  United  Slates 
unilaterally  decreased  CFC  use  by  85 
percent  by  1998  (case  5),  this  action 
would  only  reduce  proje<;tions  of  ozone 
depletion  by  0.3  percent  in  2075 
compared  to  the  Protocol  case  (case  31. 
If  the  United  States  unilaterally 
aci derated  its  reductions  and 
(lf\;reased  by  85  percent  by  1992  (case 
I.),  projections  of  ozone  depletion  in  2075 
would  only  be  reduced  by  another  0.2 
percent.  These  cases  also  assume  that 
United  States  unilateral  action  beyond 
the  Protocol  would  not  reduce 
participation  by  the  other  nations  in  that 
asreenu.'nt.  In  contrast,  should  the 
international  community  decide  in  the 
future  that  redactions  beyond  the 
Protocol  are  proper,  a  multilateral 
reduction  of  85  percent  by  1998  would 
result  in  substantially  greater  protection 
than  that  achieved  by  unilateral  action 
(c;ase  7). 

Table  3.— Summary  of  Ozone  Deple- 
tion Estimated  for  the  8  Control 
Cases' 


Table  3.— Summary  of  Ozone  Deple- 
tion Estimated  for  the  8  Control 
Cases  ■ — Continued 

{Ozone  depletion  reported  m  percent] 


Case 

2000 

2025 

2050 

2075 

2  CFC  Freeze  Only— 

International 

8 

25 

47 

69 

3  C3^C50%/Halon 

Freeze— 

lnlernatiof»«l 

(Protocol  Case) 

.8 

1.5 

1.9 

1  9 

4.  CFC  50%/Halon 

Freere— Drilled 

States  orti 

.9 

3.S 

103 

27  4 

5  CFC  50%/Haton 

Freeze— 

International. 

CFCs— 85% 

(1998)— U  S  only 

.6 

U 

17 

16 

6  CFC  50%/Halon 

Freeze — 

International;  CFCs 

8b%(1992)— US. 

only  __ 

.8 

M 

1.5 

1  4 

7  CFC  85%/Halon 

Freeze— 

International  (1998)... 

.8 

.9 

8 

3 

I  Ozone  deptelion 

roported  tn  percent] 

Cue 

1  2000 

2025 

2050 

2075 

1   NoConliQl* 

(bas<*ne)* 

10 

4.6 

15.7 

500 

■Cases  2,  3,  5.  6  and  7  assume  94  percent 
participation  lor  other  developed  countries,  and  65 
percent  participation  for  developing  countnes,  based 
on  countnes  participating  in  Protocol  negotiations 

■■  Global  ozorw  depletion  is  artxtranty  constrained 
at  50  percent  in  this  analysis 

EPA  disagrees  with  some  industry 
comments  that  the  Agency's  own 
projections  in  the  risk  assessment  show 
that  a  freeze  in  controlled  substances 
would  result  in  an  increase  in  total 
column  ozone  and  thus  that  current 
scientific  information  does  not  justify 
the  Protocol's  reduction  requirements. 
EPA  notes  that  this  particular  scenario 
in  the  risk  assessment  assumed  a  total 
freeze  in  HCFC  22,  methyl  chloroform 
and  carbon  tetrachloride,  as  well  as  the 
chemicals  covered  by  the  Protocol, 
along  with  all  nations  in  the  world 
participating:  the  projections  made  here 
and  in  the  accompanying  RIA  showing 
that  the  Protocol's  controls  would  still 
result  in  a  small  degree  of  ozone 
depletion  do  not  assume  a  freeze  in 
chemicals  outside  the  coverage  of  the 
l*rotocol.  This  difference  in  assumptions 
accounts  for  the  difference  in 
projections. 

EPA  also  disagrees  with  comments 
suggesting  that  additional  reductions 
beyond  the  Protocol  are  necessary  for 
the  Agency  to  meet  its  obligations  under 
the  Clean  Air  Act.  As  Table  3  illustrates, 
based  on  the  information  which  could 
be  considered  in  the  course  of  this 
rulemaking.  EPA's  analysis  shows  that 
the  model's  projected  ozone  depletion 
would  be  reduced  to  a  level  of  less  than 
two  percent.  EPA  believes  that,  given 
the  scientific  and  technical  limitations  of 
its  analysis  and  the  need  to  obtain 
international  agreement  to  achieve 
effective  controls,  additional  unilateral 


reductions  are  not  warranted  at  this 
time. 

a.  Limitations  in  Atrmrspheric  Models. 
While  atmospheric  chemistry  models 
are  the  best  available  tools  for 
estimating  future  changes  in  ozone 
depletion,  they  are  far  from  exact.  As 
discussed  above  and  in  both  the  WMO 
and  EPA  assessments,  these  models 
accurately  reproduce  some  aspects  of 
the  current  atmosphere  but  fall  far  short 
(if  replicating  other  aspects.  As  a  result 
of  these  acknowledged  deficiencies, 
rigidly  tying  the  stringency  of  controls  to 
the  projections  of  these  models  is  not 
warranted  or  appropriate.  Moreover. 
Table  3  illustrates  that  based  on  current 
models,  little  difference  in  deplt  lion 
occurs  until  the  turn  of  the  centur>'. 
During  this  period  additional  measures 
could  be  taken  through  the  Protocol 
process  if  needed.  For  example,  more 
stringent  reductions  on  CFCs  or  the 
addition  of  such  chemicals  as  methyl 
chloroform  (which  has  a  shorter 
atmospheric  lifetime)  to  the  Protocol 
could  achieve  further  reductions  in 
potential  ozone  depletion. 

b.  Limitutiuns  in  Long-Term 
Projections.  Results  from  the 
atmospheric  models  are  further  limited 
by  uncertainties  concerning  growth  in 
trace  gases  which  affect  ozone.  While 
f:PA  believes  that  its  trace  gas  growth 
assumptions  accurately  reflect  current 
understanding  of  likely  future  trends,  the 
Agency  recognizes  the  inherent  limits  in 
making  projections  that  cover  more  than 
a  century.  Some  of  these  projections 
(e.g.,  CFC  growth  rates)  are  based  on 
factors  such  as  long  term  economic 
growth  and  technological  development 
which  cannot  be  predicted  with        . 
precision.  Others  (e.g..  methane.  carBon 
dioxide  and  nitrous  oxide  growth)  are 
based  on  recent  history,  which  may  not 
prove  an  accurate  indicator  of  future 
trends.  Still  others  are  based  on 
behavioral  assumptions  (e.g. 
participation  in  the  Protocol)  which 
cannot  be  readily  tested. 

Civen  these  limits,  the  reduction  in 
ozone  depletion  that  a  specified  control 
limit  will  provide  cannot  be  foretold 
with  precision.  Recognizing  this,  the 
Protocol  negotiators  agreed  to  a  50 
percent  reduction  in  CFCs  in  part 
liecause  a  reduction  of  this  magnitude 
would  provide  an  incentive  for 
development  of  chemical  substitutes 
which  in  turn  would  facilitate  even 
greater  reductions  if  such  proved 
necessary.  The  analysis  in  the  RIA 
assumes  that  CFC  use  is  reduced  by  50 
percent  in  1998  as  called  for  in  the 
i'rotocol.  Yet  several  large  producers 
and  users  of  ozone-depleting  substances 
have  recently  announced  their 
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intentions  to  phase  down  below  this 
level  or  even  phase  out  of  these 
chemicals.  If  this  occurs,  the  RIA's 
analysis  could  actually  overstate  the 
amount  of  long-term  ozone  depletion 
which  could  result. 

As  part  of  its  sensitivity  analysis 
contained  in  the  RIA,  the  Agency 
considered  many  of  the  issues  raised  by 
commenters.  The  analysis  examined 
alternative  assumptions  in  the  following 
areas:  higher  and  lower  growth  in 
methane,  carbon  dioxide  and  nitrous 
oxide;  different  rates  of  participation  by 
developed  and  developing  nations  in  the 
Montreal  Protocol;  and  different 
baseline  growth  rates  of  CFCs.  The 
results  of  this  sensitivity  analysis 
illustrate  that  projected  ozone  depletion 
could  increase  or  decrease  (or  that 
ozone  could  even  slightly  accrete)  under 
certain  scenarios  for  any  of  a  number  of 
reasons.  Given  that  recognized 
uncertainties  in  the  analysis  are  on  the 
same  order  of  magnitude  as  the 
projected  residual  depletion,  EPA 
believes  that  it  would  not  be  reasonable 
necessarily  to  require  controls  to 
eliminate  the  residual  depletion.  Other 
factors,  such  as  the  opportunity  to  revise 
the  Protocol  as  new  information 
warrants  and  the  need  for  broad 
Protocol  participation,  are  also 
important  in  deciding  how  much  control 
to  require  now. 

c.  International  Considerations.  As 
shown  in  Table  3,  concerted 
international  action  represents  the  only 
effective  means  to  safeguard  the  ozone 
layer.  EPA  firmly  believes  that  the 
ratification  and  implementation  of  the 
Montreal  Protocol  provides  the  most 
effective  means  of  achieving  that 
objective.  As  explained  below,  the 
history  leading  to  the  Protocol  provides 
ample  evidence  that  unilateral  action  by 
the  United  States  would  not  necessarily 
ensure  adequate  protection  for  the 
ozone  layer. 

In  1978  the  United  States  restricted 
the  use  of  CFCs  in  aerosols.  While 
several  nations  adopted  similar 
restrictions  (e.g.,  Sweden,  Canada, 
Norway)  and  others  partially  cut  back 
this  use  (European  nations,  Japan),  there 
was  no  widespread  movement  to  follow 
the  United  States'  lead.  Concerns 
existed  then  that  other  nations  hud 
failed  to  act  because  the  United  States 
and  a  few  other  nations  were  making 
the  reductions  thought  necessary  to 
protect  the  ozone  layer.  Similar 
concerns  exist  today  that  unilateral 
action  could  result  in  "free  riding"  by 
some  other  nations. 

More  recently,  negotiations  leading  to 
the  Montreal  Protocol  can  be  traced 
back  to  the  early  19808.  The  initial  round 
of  negotiations  were  concluded  in  1985 


when  the  involved  nations  agreed  on  the 
Vienna  Convention  for  the  Protection  of 
the  Ozone  Layer  but  failed  to  agree  on 
specific  actions  to  limit  ozone-depleting 
chemicals.  This  failure  resulted,  in  part, 
from  the  fact  that  some  nations  had 
already  taken  different  interim 
approaches  to  limiting  CFCs  and  from 
the  lack  of  a  common  understanding  of 
the  underlying  science  and  risks.  During 
the  year  following  the  first  round  of 
negotiations  and  leading  up  to  the 
second,  a  major  international 
assessment  of  atmospheric  issues  was 
conducted  (WMO  assessment)  and 
international  workshops  on  health  and 
environmental  effects  and  on  economic 
and  technological  issues  were  convened. 
These  assessments  provided  the 
common  base  of  information  which  led 
in  September  1987  to  agreement  on  the 
Montreal  Protocol. 

Thus,  in  past  efforts  to  obtain 
international  controls,  the  United  States 
has  been  most  effective  not  by  taking 
unilateral  action  but  instead  by  actively 
participating  in  international 
assessments  and  by  aggressively 
pursuing  a  strong  global  agreement. 

Recognizing  the  utility  of  the 
international  assessment  process  and 
the  significant  scientific,  technical, 
economic  and  environmental 
uncertainties  that  remain,  the  Protocol 
explicitly  provides  for  periodic 
"assessment  and  review  of  control 
measures."  EPA  believes  that  this 
process,  as  agreed  to  by  nations 
becoming  Party  to  the  Protocol, 
represents  the  most  effective  vehicle  for 
obtaining  further  reductions,  if  such 
prove  necessary.  But  the  essential  first 
step  is  satisfying  the  conditions  for  entry 
into  force.  EPA's  Administrator  sent  a 
letter  to  his  counterparts  in  May  of  this 
year  urging  their  ratification  of  the 
Protocol.  Based  on  recent  information,  it 
appears  that  the  January  1, 1989  target 
date  for  entry  into  force  will  be  met. 

Once  entry  into  force  has  occurred, 
the  next  step  will  be  to  conduct  the 
assessments  called  for  in  the  Protocol  on 
an  expedited  schedule  and  allow  the 
Parties  to  decide  if  additional  actions 
are  warranted.  As  discussed  above,  EPA 
has  initiated  several  actions  to  facilitate 
that  process,  and  UNEP's  schedule  for 
assessment  and  review  has  been  moved 
forward  in  time. 

Given  that  the  Protocol  process 
appears  likely  to  be  effective  in 
addressing  the  need  for  additional 
controls  in  a  timely  manner,  EPA 
believes  that  unilateral  action  by  the 
United  States  would  not  significantly 
contribute  to  protecting  the  ozone  layer 
and  might  even  make  it  more  difficult  to 
utilize  the  Protocol  process  to  achieve 
(he  necessary  international  consensus 


for  action.  Unilateral  United  States 
action  could  appear  to  reduce  the 
urgency  of  reviewing  the  Protocol's 
control  measures,  and  unilateral  actions 
accompanied  by  trade  sanctions,  such 
as  some  commenters  suggest,  could  lead 
to  counteractions  well  beyond  the  scope 
of  protecting  stratospheric  ozone, 
making  future  agreement  more  difficult. 
EPA  also  rejects  several  commenters' 
suggestion  that  EPA's  regulation  should 
take  effect  immediately  and  not  be 
linked  to  entry  into  force  of  the  Protocol. 
EPA  believes  that  the  environmental 
benefits  from  delaying  implementation 
for  a  few  months  would  be  small 
compared  to  potentially  large  economic 
costs  to  United  States  industry  of  acting 
in  advance  of  other  Parties  to  the 
Protocol.  Entry  into  force  now  appears 
likely  by  January  1, 1989.  With  success 
so  near,  EPA  does  not  want  to  take 
unilateral  action  that  could  reduce  the 
impetus  for  other  nations  to  join  the 
Protocol  in  a  timely  manner 

C.  Selection  of  Regulatory  System 

EPA  considered  many  different 
strategies  for  implementing  the 
requirements  of  the  Montreal  Protocol 
including  traditional  engineering 
controls  and  economic  based  programs. 
The  Agency  explained  that  the  latter 
type  of  program  would  utihze  free 
market  incentives  to  achieve  cost- 
effective  controls,  and  suggested  three 
specific  options:  Auctions,  allocated 
quotas,  and  regulatory  fees.  The 
advantages  and  disadvantages  of  each 
of  these  options  (and  possible 
combinations]  were  discussed  in  the 
December  14  NPRM.  While  EPA  stated 
that  an  allocated  quota  program  was  its 
preferred  option,  it  sought  and  received 
comment  on  each  of  the  options.  EPA 
received  more  comments  on  its  selection 
of  a  regulatory  strategy  than  on  any 
other  aspect  of  its  December  14  NPRM, 

1.  Allocated  Quota  Option 

Under  this  system,  producers  and 
importers  of  CFCs  and  halons  in  1986 
would  receive  production  and 
consumption  "rights"  or  allowances. ' 


'  In  \he  December  14  NPRM,  EPA  used  the  tpnp 
"rights"  to  refer  to  what  it  proposed  to  grant 
producers  and  importers  of  CFCs  and  halons  to 
authorize  future  production  and  consumption  of 
these  chemicals.  The  Agency  noted,  however,  that 
"rights"  was  used  as  a  matter  of  convenience,  and 
that  what  EPA  proposed  to  grant  was  actually  In  the 
nature  of  a  privilege.  One  commenter  suggested  that 
EPA  avoid  the  use  of  such  a  shorthand  term  and 
therefore  the  need  to  explain  it.  EPA  agrees  and  has 
in  the  final  rule  and  this  preamble  used  the  term 
"allowances"  instead. 
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The  majority  of  commenters  addressing 
this  point,  including  chemical 
manufacturers  and  most  major  CFC  and 
halon  user  groups,  supported  EPA's 
preference  for  the  allocated  quota 
system  for  many  of  the  same  reasons 
discussed  ia  the  December  NPRM:  It 
would  ensure  that  the  control 
requirements  of  the  Protocol  are 
achieved;  would  provide  for  low  cost, 
market-based  reductions:  and  would  be 
administratively  straightforward. 

While  generally  supporting  the 
allocated  quota  approach,  a  large 
number  of  respondents  from  the  foam- 
blowing  industry  argued  that  they  would 
be  inadvertently  discriminated  against 
under  such  a  system  because  chemical 
producers  would  shift  production  away 
from  CFC-11  (the  primary  chemical  they 
use)  to  other,  more  profitable  CFCs. 
They  also  claimed  that  since  CFCs  are  a 
large  percentage  of  their  final  product 
costs,  but  only  a  small  percentage  of  the 
product  oosts  of  other  CFC-using 
industries  (e.g.,  computers,  refrigerators, 
and  car  air  conditioners),  future  CFC 
price  increases  will  have  a  ^eater  effect 
on  their  industry.  As  a  result  of  these 
concerns,  they  ai^ued  that  EPA  should 
provide  a  set-aside  for  their  industry 
based  on  their  1986  use. 

EPA  considered  this  request,  but  at 
this  time  believes  that  the  disadvantages 
of  creating  such  a  set-aside  substantially 
outweigh  any  possible  advantages.  EPA 
has  no  information  about  whether 
chemical  producers  will  shift  production 
away  from  CPC-11  to  other  CFCs. 
Several  producers  have  publicly  stated 
that,  consistent  with  anti-trust 
requirements.  Hiey  intend  to  utilize  their 
quotas  to  minimize  disruption  in  user 
markets  by  allocattng  allowable 
supplies  to  past  customers.  While  EPA 
doubts  (hat  producers  will  make 
allocations  that  reduce  their  ability  to 
earn  proflts.  to  ^e  extent  producers 
allocate  CFC-11  to  foam  blowers,  their 
concerns  will  be  obviated.  In  the  longer 
term,  which  chenicais  will  be  produced 
is  difficult  to  discern.  It  will  depend 
largely  on  the  relative  timing  of 
chemical  substitutes.  For  example,  to  the 
extent  chemical  substitutes  for  CFC-12 
and  CFC-113  become  available  before 
substitutes  for  CFC-11,  within  the  limits 
established  by  the  Protocol,  even  more 
CFC-11  than  is  produced  today  could  be 
produced  in  the  future. 

Providing  a  set-aside  for  one  industry 
segment  would  also  be  economically 
inefficient,  If  EPA  adopted  the  system 
proposed  by  the  foam-blowers,  the 
Agency  would  be  subsidizing  that 
industry  at  the  expense  of  all  other  CFC 
users.  Other  industries  would  have 
access  to  a  reduced  supply  of  CFCs  (the 


allowable  level  minus  the  set-aside)  and 
would  therefore  pay  higher  market 
prices.  Since  foam-blowers  would  not 
have  to  compete  against  firms  from 
other  user  industries,  they  would  likely 
pay  lower  CFC  prices  and  consequently 
have  less  incentive  to  reduce  their  use  of 
these  chemicals.  Moreover,  many 
segments  of  the  foam-blowing  industry 
(e.g.,  foam  packaging  and  flexible 
molded  foam)  have  inexpensive 
alternatives  available  today  and 
therefore  would  not  need  a  set-aside. 

Finally,  the  foam-blowers"  concerns 
relate  primarily  to  their  alleged  inability 
to  pay  higher  prices  for  CFCs.  The 
magnitude  of  future  price  increases  w^ill 
depend  on  the  speed  and  rate  of 
reductions  taken  by  all  industries 
particulary  in  the  next  few  years.  (See 
Section  V,  below.)  As  discussed  at 
length  in  the  accompanying  ANPRM, 
EPA  intend.s  to  closely  monitor  progress 
in  achieving  reductions  across  all  CFC 
user  industries,  and  may  propose  to 
require  reductions  where  they  are 
available  but  are  not  being  aggressively 
pursued  by  a  particular  user  industry. 
According  to  the  RJA  (Chapter  9  and 
Appendix  M),  if  such  reductions  are 
achieved  in  a  timely  manner,  price 
increases  would  be  substantially 
moderated  and  the  concerns  raised  by 
the  foam-blowing  industry  would  never 
materialize.  This  analysis  is  presented 
in  detail  in  Section  V.  below  which 
describes  the  analysis  contained  in  the 
RIA  accompanying  this  rule. 

Several  auto  companies,  two 
government  agencies,  and  several 
environmental  groups  were  concerned 
that  an  allocated  quota  system  would 
provide  substantial  market  power  and 
sizable  windfalls  to  a  small  number  of 
producers.  These  commenters  feared 
that  producers  would  have  an  economic 
incentive  to  delay  the  introduction  of 
chemical  substitutes  which  would  thus 
raise  the  cost  of  reducing  use  of  ozone 
depleting  chemicals.  They  also  feared 
that  producers  might  restrict  supply 
beyond  the  limits  in  the  regulation, 
further  increasing  CFC  prices.  In 
addition,  one  of  the  commenters  was 
concerned  that  allocated  quotas  alone 
would,  in  effect,  create  a  system  under 
which  polluters  would  profit  from  their 
pollution. 

EPA  shares  these  commenter's 
concerns  that  windfall  profits  could 
induce  producers  to  delay  the 
introduction  of  chemical  substitutes.  It 
also  recognizes  the  irony  that  regulation 
by  means  of  an  allocated  quota  system 
could  make  money  for  the  regulated 
industry.  Despite  these  drawbacks, 
however,  EPA  is  confident  that  an 
allocated  quota  system  would  still  bring 


about  the  required  reductions  in 
controlled  substances,  although  at  a 
higher  cost  if  substitutes  are  delayed. 
Since  the  quotas  would  directly  limit 
production  and  import  of  controlled 
substances,  they  would  ensure  that  the 
Protocol's  limits  are  met.  Bui  should 
producers  delay  the  introduction  of 
substitutes,  the  cost  to  society  of 
meeting  those  limits  would  be  higher 
than  it  would  otherwise  be:  prices  of 
controlled  substances  and  prices  of 
products  using  controlled  substances 
would  be  driven  higher  or  remain  high 
for  a  longer  period  of  time. 

Six  chemical  producers  and  an 
industry  trade  association  argued  that 
EPA  had  incorrectly  characterized  the 
nature  and  magnitude  of  profits  that 
would  result  from  allocated  quotas  (e.g.. 
by  not  taking  into  account  higher 
production  costs  and  taxes)  and  that 
higher  prices  for  controlled  substances 
are  necessary  to  fund  the  development 
of  new  chemical  substitutes.  EPA 
believes  that  it  has  correctly  portrayed 
the  nature  of  the  likely  windfalls  tie., 
transfers^  which  would  result  from  the 
allocated  system.  EPA  agrees  that  the 
costs  of  production  of  each  unit  of 
controlled  substances  might  increase  as 
the  quantity  of  production  is  cut  and 
that  increased  prices  for  controlled 
substances  will  also  result  in  increased 
taxes  paid  to  the  U.S.  Treasury.  But 
these  points  do  not  materially  alter  the 
analysis  of  windfalls  presented  in  the 
RIA.  The  unit  costs  of  feedstock 
materials,  which  constitute  the  majority 
of  production  costs,  are  not  likely  to 
significantly  increase.  While  the 
payment  of  taxes  may  decrease  the 
actual  profits  to  producers,  the  amount 
of  this  payment  to  the  Treasury  will 
depend  on  many  factors  (e.g.,  corporate 
income  tax  rates]  outside  the  scope  of 
this  analysis.  Moreover,  losses  due  to 
the  shutdown  of  existing  production 
facilities  are  also  uncertain.  Instead  of 
being  closed,  existing  production 
facilities  may  be  modified,  in  some 
cases  to  produce  chemical  substitutes 
(e.g.,  HCFC-22)  or  used  to  produce 
feedstocks  for  new  chemicals.  The 
ANPRM  also  published  today  in  the 
Federal  Register  contains  a  more 
detailed  discussion  of  the  issue  of 
windfalls  and  their  long-term 
environmental  and  economic 
implications. 

2.  Regulatory  Fees 

Regulatory  fees  were  also  offered  as 
an  option  in  the  December  14  NPRM.  In 
that  notice,  EPA  raised  the  issue  that 
fees,  by  themselves,  would  not  ensure 
that  the  required  control  levels  were  met 
and  therefore  that  the  United  States" 
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obligation  under  the  Montreal  Protocol 
were  fulfilled.  EPA  would  not  be  able  to 
accurately  predict  how  many  firms 
would  elect  to  pay  the  fee  and  continue 
using  CP'Cs  and  halons  and  how  many 
would  instead  elect  to  reduce  their 
consumption  of  these  chemicals.  EPA 
also  questioned  and  requested  comment 
on  its  legal  authority  under  the  Clean 
Air  Act  and  Toxic  Substances  Control 
Act  to  impose  a  regulatory  fee. 

Many  commenters  agreed  that  a  fee 
alone  would  not  be  an  effective 
regulatory  program  since  EPA  would  not 
be  able  to  set  the  fee  at  the  correct 
amount  to  achieve  the  required  levels  of 
control.  Ten  commenters  supported  the 
use  of  a  fee  to  reduce  the  windfall  to 
producers  and  thus,  the  incentive  the 
windfall  might  have  created  to  delay  the 
introduction  of  substitutes.  But  others, 
primarily  from  the  foam-blowing 
industry,  objected  to  the  use  of  a  fee  on 
the  grounds  that  it  would  unnecessarily 
increase  their  costs  of  doing  business. 

Implicit  in  their  argument  is  an 
assumption  that  any  fee  would  be  added 
to  the  price  of  CFCs  and  halons  above 
and  beyond  increases  created  by  market 
scarcity.  Economic  theory  as  described 
in  two  analyses  sponsored  by  EPA, 
however,  suggests  that  fees  would  not 
increase  the  price  of  controlled 
substances  in  such  a  manner.  (Decanio, 
1988  and  Sobotka,  1988.)  As  long  as  the 
fee  is  set  below  the  increase  in  price 
resulting  from  the  limit  on  supply  of 
CFCs,  user  industries  would  pay  the 
same  amount  under  either  a  fee  system 
or  an  allocated  quota  system.  Price 
increases  would  be  limited  by  the  forces 
of  supply  and  demand  regardless  of 
whether  they  result  from  a  fee  or 
regulatory  mandated  scarcity.  With  fees, 
however,  the  windfalls  go  to  the  United 
Slates  Treasury,  while  under  a  quota 
system,  the  transfers  would  go  to  the 
producers. 

Under  a  system  combining  fees  and 
allocated  quotas,  the  cost  to  users  would 
also  be  the  same  as  either  of  these 
systems  alone,  and  the  transfers  would 
accrue  to  the  United  States  Treasury.  As 
a  result,  adding  a  regulatory  fee  to  an 
allocated  quota  system  would  not  raise 
the  price  of  CFCs  and  halons  to  users 
but  would  remove  any  potential 
•advantage  for  a  producer  to  delay  or 
reduce  the  supply  of  chemical 
substitutes. 

Commenters  disagreed  about  whether 
EPA  has  legal  authority  to  impose 
regulatory  fees.  Several  public  interest 
groups  contended  that  section  157(b)  of 
the  Clean  Air  Act  is  sufficiently  broad  to 
permit  EPA  to  use  fees  as  a  regulatory 
method.  On  the  other  hand,  some 
chemical  producers  and  a  trade 
association  asserted  that  EPA  could 


levy  fees,  if  at  all,  only  to  recoup  the 
administrative  cost  of  the  program;  fees 
sufficiently  high  to  raise  prices  of 
controlled  substances  enough  to  reduce 
demand  were  beyond  EPA's  authority. 
These  commenters  also  argued  that  to 
comply  with  the  Clean  Air  Act's  notice- 
and-comment  rulemaking  requirements. 
EPA  would  have  to  propose  a  more 
specific  regulatory  fee  program  before  if 
could  promulgate  such  a  program.  The 
Agency  believes  that  the  issues 
surrounding  institution  of  a  fees  program 
deserve  further  attention,  and  in  any 
event  agrees  that  the  December  14 
NPRM  did  not  provide  adequate  notice 
of  what  fee  EPA  would  impose.  The 
Agency  has  therefore  decided  to 
conduct  further  rulemaking  on  fees,  as 
explained  in  the  ANPR  also  published 
today. 

3.  Auctioned  Rights 

Instead  of  granting  production  and 
consumption  allowances  to  past 
producers  and  importers,  EPA  sought 
comment  on  the  use  of  an  auction  as  the 
means  of  distributing  allowances.  Under 
this  system,  production  and 
consumption  allowances  would  be  sold 
at  auction  to  the  highest  bidder.  Anyone 
seeking  to  produce  or  import  CFCs  or 
halons  could  purchase  allowances 
directly  at  auction.  To  the  extent 
chemical  producers  or  distributors 
obtained  allowances  at  auction,  user 
industries  could  rely  on  their  existing 
channels  of  supply  to  provide  these 
chemicals.  Alternatively,  user  firms 
could  also  obtain  allowances  directly 
through  an  auction  or  purchase  them 
through  a  secondary  market. 

The  December  14  NPRM  discussed 
several  key  advantages  (e.g..  economic 
efficiency,  transfers  to  the  U.S. 
Treasury)  and  potential  disadvantages 
(e.g.,  short-term  speculation  and 
hoarding)  of  this  approach. 

Chemical  producers  and  a  wide 
spectrum  of  CFC  and  halon  user 
industries  voiced  opposition  to  an 
auction  system.  These  commenters 
raised  many  of  the  concerns  identified 
in  the  NPRM.  They  suggested  that 
auctions  would  lead  to  speculation  and 
hoarding,  thus  unnecessarily  driving  up 
the  price  of  CFCs  and  halons.  Others 
commented  that  regulation  by  auction 
fell  outside  EPA"s  legal  authority.  They 
also  stated  that  this  approach  would  be 
unfair  to  small  businesses  who  would  be 
unable  to  compete  in  an  auction  and 
would  make  planning  difficult  for 
producers. 

In  contrast,  two  automobile 
companies  and  three  government 
agencies  supported  the  use  of  auctions 
as  an  efficient  and  equitable  regulatory 
system.  Further,  one  government  agency 


argued  that  speculation  would  increase 
rather  than  decrease  market  stability. 
One  agency  and  several  public  interest 
groups  also  contended  that  EPA  has  the 
legal  authority  to  use  an  auction  to 
achieve  its  regulatory  goal. 

EPA  believes  that  many  of  the 
concerns  raised  by  industry  would  be 
short  term.  As  a  market  price  developed 
for  CFCs  and  halons  over  time,  any 
problems  associated  with  hoarding  and 
speculation  would  likely  be  diminished 
However,  because  the  next  several 
years  are  critical  in  the  transition  to 
reduced  reliance  on  CFCs  and  halons, 
EPA  is  concerned  that  these  problems,  if 
they  did  occur  in  the  short-term,  could 
significanUy  hamper  a  smooth  transition 
away  from  ozone-depleting  substances. 
EPA  also  recognizes  that,  like  fees, 
auctions  are  a  novel  regulatory 
approach  and  consequently  raise  issues 
about  the  Agency's  authority  to  employ 
them.  EPA  is  concerned  that  a 
successful  challenge  to  this  regulatory 
approach  would  disrupt  United  States' 
compliance  with  the  Montreal  Protocol. 

In  the  ANRM  also  published  in 
today's  Federal  Register,  EPA  seeks 
additional  public  comment  on  the 
desirability  of  shifting  to  an  auction 
system  and  a  possible  design  feature  to 
address  the  concerns  raised  by 
commenters. 

4.  Engineering  Controls  and  Product 
Bans 

EPA  also  requested  public  comment 
on  the  use  of  industry-specific 
engineering  controls — the  Agency's 
traditional  approach  to  pollution 
control — to  implement  the  Protocol. 
Thirty-two  commenters  stated  that  they 
opposed  the  use  of  EPA-mandated 
engineering  controls  or  bans.  These 
commenters  provided  many  reasons 
against  the  use  of  this  approach 
including:  Reduced  economic  efficiency; 
increased  administrative  costs; 
inequitable  treatment  of  industries 
(some  would  be  regulated  while  others 
would  not);  failure  to  provide  an  across- 
the-board  incentive  for  the  development 
of  chemical  substitutes;  and  lack  of 
assurance  that  the  control  requirement's 
goal  would  be  achieved  (e.g.,  increases 
in  unregulated  uses  could  offset  required 
reductions) 

In  contrast,  several  environmental 
groups  and  many  foam  blowers- 
supported  the  adoption  of  EPA- 
mandated  engineering  controls  for 
industries  with  low-cost  control  options. 
These  commenters  argued  that  requiring 
such  reductions  would  ensure  that  low- 
cost  measures  would  be  taken  in  a 
timely  manner  which,  in  turn,  would 
minimize  CFC  and  halon  price  increases 
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for  all  users.  Several  foam-blowers 
specirically  supported  engineering 
controls  as  a  means  of  ensuring  that 
other  industries  undertake  cost-effective 
reductions  available  to  them  instead  of 
deciding  to  continue  to  use  CFCs  and 
pay  the  higher  prices.  Other  members  of 
the  foam  industry  suggested  that  EPA 
establish  a  "trigger  event"  (such  as  an 
increase  in  CFC  price  beyond  an 
established  guideline]  after  which  the 
Agency  would  mandate  controls. 

In  short,  economic  incentives  as 
employed  in  an  allocated  quota  system 
may  not  be  enough  to  ensure  the  most 
cost-efficient  control  of  CFCs  and 
halons  possible.  At  the  same  time.  EPA 
is  still  mindful  of  the  drawbacks  of  using 
industry-specific  engineering  controls 
and  product  bans.  It  also  acknowledges 
that  the  December  14  NPRM  did  not 
propose  any  particular  control  or  ban 
with  enough  speciHcity  to  permit  the 
Agency  to  promulgate  it  in  this 
rulemaking. 

EPA  intends  to  continually  monitor 
progress  made  by  each  user  industry  to 
reduce  its  use  of  CFCs  and  halons.  If  the 
Agency  determines  that  cost-effective 
controls  exist  but  are  not  being  adopted 
in  a  timely  manner,  it  may  require  such 
actions.  The  ANPRM  accompanying  this 
final  action  discusses  the  specific 
circumstances  which  could  lead  to  EPA- 
mandated  control  requirements. 

5.  Other  Systems 

Comments  were  also  submitted  on 
other  regulatory  options  which  were 
briefly  mentioned  in  the  December  14 
NPRM.  For  example,  several 
representatives  of  the  auto  industry 
supported  a  user  (instead  of  producer) 
allocation  system.  Under  this  system, 
EPA  would  allocate  allowances  to  the 
approximately  5.000-10.000  customers 
who  purchase  CFCs  directly  from 
chemical  producers.  The  commenters 
did  not  suggest  how  this  mammoth 
allocation  might  be  accomplished,  only 
that  EPA  could  assess  an  administrative 
fee  to  pay  for  the  costs. 

EPA  does  not  believe  that  a  user 
allocation  system  would  be  feasible. 
Perhaps  the  simplest  approach  to 
making  user  allocations  would  be  for 
EPA  to  obtain  1986  sales  list  from  CFC 
producers  and  publish  them  for 
comment  as  the  basis  for  its  allocation. 
However,  based  on  its  recent  experience 
in  developing  allocations  for  less  than  30 
producers  and  importers,  the  time  and 
resources  required  to  process  and  verify 
claims  would  be  much  more  than  the 
Agency  has  available  and  could  not  be 
completed  before  the  Protocol's  likely 
effective  date  (January  1, 1989).  Also, 
user  allocations  based  on  sales  records 


would  require  release  of  information 
that  would  be  claimed  confidential. 

EPA  considered  allocating  production 
rights  to  producers  and  auctioning 
consumption  rights  to  users.  However, 
because  producers  would  still  maintain 
control  over  production  in  this  system, 
their  market  power  would  not  be 
substantially  diminished.  Users  could 
seek  to  buy  controlled  substances  that 
are  imports  instead  of  domestic 
production,  but  since  foreign  producers 
must  also  live  within  the  Protocol's 
limits  (or  have  their  imports  banned  by 
the  Parties),  the  availability  of  imports 
of  controlled  substances  would  be 
restricted,  leaving  the  market  power  of 
the  domestic  producers  largely  intact.  In 
any  event,  EPA  does  not  want  to  create 
a  system  that  encourages  greater 
reliance  on  CFC  and  halon  imports. 

6.  Selection  of  the  Allocated  Quota 
System 

EPA  has  concluded  that  the  allocated 
quota  system  is  the  appropriate  method 
for  implementing  the  Montreal  Protocol 
for  several  reasons.  One,  by  directly 
regulating  the  supply  of  CFCs  and 
halons,  the  allocated  quota  system  is  a 
straightforward  method  of  ensuring  that 
the  requirements  of  the  Montreal 
Protocol  are  met.  Two,  it  is  clearly 
lawful,  in  contrast  to  the  auction  and 
regulatory  fee  systems  which  raise  legal 
issues.  Three,  as  a  market-based 
approach,  the  allocated  quota  system  is 
economically  efficient.  Four,  it  is 
relatively  simple  to  administer,  since  the 
producers  and  importers  subject  to  the 
allocated  quotas  are  small  in  number. 
While  EPA  recognizes  that  an  allocated 
quota  system  has  the  potential  for 
windfall  profits  and  the  concentration  of 
market  power  in  relatively  few 
companies,  it  does  not  believe  those 
disadvantages  would  prevent  the  system 
from  bringing  about  the  reductions  in 
ozone-depleting  substances  required  by 
the  Protocol. 

The  Agency  did  not  select  regulatory 
fees  as  its  implementing  strategy 
because  fees  alone  would  not  ensure 
compliance  with  the  Montreal  Protocol. 
It  is  quite  possible  that  more  firms 
would  decide  to  pay  the  fee  and 
continue  using  the  CFCs  and  halons 
than  should  if  the  United  States  is  to 
comply  with  the  Protocol.  Moreover. 
EPA's  authority  to  administer  a 
regulatory  fee  program  is  uncertain. 

Like  fees,  engineering  controls  or  bans 
could  not  ensure  compliance  with  the 
Protocol,  since  uses  of  CFCs  and  halons 
that  are  left  unregulated  could  continue 
to  grow,  thereby  offsetting  reductions  in 
the  regulated  uses.  Engineering  controls 
or  bans  are  also  difficult  to  administer 


considering  that  thousands  of  firms  use 
CFCs  and  halons. 

The  auction  approach,  like  other 
market-based  programs,  is  economically 
efficient.  However,  commenters 
expressed  concern  that  auctions,  at  least 
initially,  would  create  large 
uncertainties  about  price  and 
availability  and  could  lead  to 
speculation  and  short  term  hoarding  of 
permits  during  the  auction  process. 
Further,  legal  questions  exist  about 
EPA's  statutory  authority  to  implement 
an  auction  system.  However,  because 
auctions  are  a  market-based  system 
which,  if.  adopted,  would  ensure 
compliance  with  the  Montreal  Protocol 
and  shift  some  of  the  windfalls  from  the 
producers  to  the  United  Slates  Treasury. 
EPA  is  seeking  additional  public 
comment  in  the  ANPR  on  the 
desirability  of  shifting  to  this  approach. 

EPA  has  selected  the  allocated  quota 
system  rather  than  other  strategies, 
given  the  allocated  quota  system's 
capability  of  implementing  the  Montreal 
Protocol  in  an  economically  efficient, 
low  cost  manner  and  the  legal  and  other 
concerns  associated  with  other  systems. 
However.  EPA  recognizes  that  the  use  of 
an  allocated  quota  system  standing 
alone  could  result  in  substantial 
windfalls  to  a  small  number  of  CFC  and 
halon  producers  which  could  create  an 
economic  incentive  for  these  firms  to 
delay  the  introduction  of  chemical 
substitutes. 

Because  of  this  concern,  EPA  is 
continuing  to  examine  several 
alternatives  to  the  use  of  an  allocated 
quota  system  alone.  In  the  advance 
notice  of  proposed  rulemaking  (ANPRM) 
which  is  also  published  in  today's 
Federal  Register.  EPA  describes  and 
seeks  comment  on  supplementing 
allocated  quotas  with  a  regulatory  fee  to 
reduce  windfall  profits  and/or  with 
engineering  controls  or  bans  on  specific 
uses  of  CFCs  and  halons  to  ensure  that 
low  cost  reductions  are  made  in  a  timely 
manner.  The  ANPRM  also  describes  and 
seeks  comment  on  placing  a  time  limit 
on  the  use  of  allocated  quotas  and 
shifting  to  an  allocation  system  based 
on  auctions. 

D.  Design  of  Allocated  Quota  System 

In  response  to  comments  on  both  its 
December  14  and  May  24  NPRMs.  EPA 
has  revised  several  aspects  of  its 
allocated  quotas  system.  The  following 
paragraphs  explain  the  operative 
sections  of  the  rule  and  highlight  any 
changes  from  the  proposed  rule  and  the 
rationale  for  such  changes. 
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1.  Effective  Date  {§  82.2) 

The  December  14  NPRM  stated  that 
the  rule  would  take  effect  when  the 
Montreal  Protocol  entered  into  force.  As 
noted  above,  the  Protocol  will  enter  into 
force  on  January  1. 1989.  provided  that 
at  least  11  instruments  of  ratification, 
acceptance,  approval  of  the  Protocol  or 
accession  thereto  have  been  deposited 
by  Nations  or  regional  economic 
integration  organizations  representing  at 
least  two-thirds  of  estimated  global 
consumption  of  the  controlled 
substances.  If  this  condition  has  not 
been  fulfilled  by  January  1. 1989.  the 
Protocol  will  enter  into  force  on  the  90th 
day  following  the  date  on  which  the 
conditions  have  been  fulfilled.  (The 
Protocol  also  requires  that  the  Vienna 
Convention  first  enter  into  force;  the 
conditions  for  that  agreement  to  take 
effect  have  recently  been  fulfilled,  so 
that  it  will  enter  into  force  before 
January  1. 1969.) 

Several  commenters  stated  that  the 
rule  should  not  in  any  way  be  contingent 
on  the  Protocol.  Moreover,  because 
firms  might  increase  production  and 
stockpile  controlled  substances  prior  to 
January  1, 1989,  the  regulations  should 
go  into  effect  immediately  upon 
promulgation. 

EPA  does  not  believe  that  firms  will 
stockpile  significant  quantities  of 
controlled  substances  before  the  rule 
goes  into  effect  because  storage 
facilities  are  limited  and  profit  margins 
in  the  near  term  are  not  likely  to  make 
expanding  storage  economically 
attractive  at  this  time.  In  any  event,  EPA 
believes  that  by  holding  off  domestic 
implementation  of  the  Protocol  until  it 
enters  into  force,  the  United  States  will 
be  in  a  better  position  to  encourage 
other  key  nations  to  ratify  the 
agreement. 

There  is  no  question  that  broad 
international  observance  of  the 
Protocol's  oontroi  requirements  is 
necessary  to  safeguard  the  ozone  layer. 
Any  reductions  the  United  States  could 
accomplish  on  its  own  by  implementing 
the  Protocol's  requirements  before  the 
Protocol  enters  into  force  would  be 
small  compared  to  the  protection  offered 
by  a  ratified  Protocol.  (Although  the 
United  Slates  now  accounts  for  about  30 
percent  of  global  consumption  of 
controlled  substances,  if  only  this  nation 
and  a  few  others  limit  future 
consumption,  other  nations  would 
remain  free  to  increase  their 
consumption,  making  the  United  States 
contribution  to  control  increasingly  less 
significant).  At  the  same  time.  United 
States'  implementation  might  suggest  to 
more  reluctant  nations  that  they  need 
not  undertake  the  required  controls  right 


away.  EPA  thus  considers  it  prudent  to 
stay  domestic  implementation  of  the 
Protocol  until  it  enters  into  force. 

EPA  remains  optimistic  that  the 
conditions  for  entry  into  force  will  be 
satisfied  by  the  January  1, 1989  target 
date.  Governments  throughout  Europe, 
and  in  Australia.  Japan  and  the  Soviet 
Union  are  well  along  in  their  own 
process  of  ratification.  Recently,  the 
Administrator  of  EPA  sent  a  letter  to  his 
coimterparts  in  other  nations  urging 
their  speedy  ratification  of  the 
Convention  and  Protocol.  EPA  intends 
to  continue  to  closely  monitor  progress 
toward  ratification.  If  the  Agency  at 
some  future  date  determines  that  a 
delay  is  likely,  it  will  reassess  what  if 
any.  action  should  be  taken. 

In  a  change  from  the  December 
proposal,  EPA  has  made  paragraph 
§  82.13(f)(1)  of  its  rule  effective  as  of 
September  12,  1988.  This  requirement 
relates  to  the  method  by  which 
EPA  will  measure  production  of 
CFCs  and  halons,  and  requires 
producers  to  inform  the  Agency  of  their 
current  measurement  techniques.  EPA 
needs  this  information  even  before  the 
Protocol's  target  effective  date  in  order 
to  have  enough  time  to  prepare 
compliance  monitoring  guidelines  before 
the  likely  date  of  the  first  control  period, 
July  1, 1989.  if  EPA  did  not  obtain  this 
information  until  after  the  Protocol 
entered  into  force,  it  could  not  ensure 
compliance  with  the  freeze  requirement. 

2.  Definitions  (i  82.3) 

EPA  received  comments  on  many  of 
its  definitions  both  from  respondents  to 
its  data  collection  rule  (S  82.20)  and 
from  commenters  on  its  December  14 
NPRM.  The  Agency  sought  to  clarify 
several  of  its  definitions  (e.g.,  controlled 
substance,  production,  importer  and 
exporter)  in  its  May  24  supplementary 
proposal.  This  section  discusses  the  key 
definitions  and  summarizes  comments 
received  on  the  two  NPRMs  and  the 
resulting  changes  in  the  Bnal  rule. 

a.  Control  Periods.  In  its  December  14 
NPRM,  EPA  defined  control  periods  as 
those  periods  during  which  the 
prohibitions  under  §  82.4  (limits  on 
production  and  imports)  would  apply.  It 
reserved  the  actual  dates  of  the  control 
periods  for  future  determination, 
because  the  timing  of  the  first  control 
period  depends  on  the  date  of  the 
Protocol's  entry  into  force.  EPA  must 
therefore  wait  until  that  date  is  known 
before  it  can  publish  in  the  Federal 
Register  the  exact  dates  for  every    "' 
control  period. 

EPA  sought  comment  on  a  further 
complication  in  determining  control 
periods.  The  Protocol  specifieis  12-month 
control  periods  for  all  three  steps  in  the 


Croup  I  (i.e.,  CFCs)  reduction  schedule 
(i.e.,  freeze,  20  and  50  percent 
reductions).  While  the  Protocol  provides 
that  the  second  step  will  begin  on  July  1, 
1993,  it  makes  timing  of  the  first  step 
contingent  on  when  the  Protocol  enters 
into  force.  If  the  Protocol  enters  into 
force  on  January  1. 1989,  then  the  freeze 
will  go  into  effect  on  July  1, 1989,  and 
each  control  period  thereafter  would 
last  for  12  months  without  any  overlap 
between  step  1  (freeze)  and  step  2  (20 
percent  reduction).  However,  if  the 
Protocol  enters  into  force  on  any  date 
other  than  January  1, 1989,  then  there 
would  be  overlapping  control  periods 
unless  the  last  control  period  of  the 
freeze  is  shortened  to  less  than  12- 
months. 

In  its  December  14  NPRM.  EPA  stated 
that  it  intended  to  handle  this  potential 
overlap,  if  it  arose,  by  shortening  the 
last  control  period  in  the  freeze  stage  so 
that  no  overlap  occurred  and  prorating 
annual  allocations  for  that  truncated 
control  period. 

EPA  received  one  comment  on  this 
issue  from  a  chemical  producer  which 
stated  that  any  control  period  less  than 
a  year  could  prove  disruptive  because  of 
the  seasonal  demand  for  CFCs.  The 
commenter  explained  that  CFC 
production  increases  dramatically 
during  summer  months  because  of 
higher  demand  for  CFC-12  and-11  as  a 
coolant.  A  shortened  control  period  with 
a  prorated  allocation  would  prove 
economically  disruptive  if  it  coincided 
with  this  period  of  peak  demand.  It 
suggested  that  EPA  should  define 
overlapping  control  periods  with  the  last 
freeze  control  period  running  into  the 
first  control  period  of  the  20  percent 
reduction  stage. 

EPA  proposed  to  define  the  control 
periods  so  that  no  overlap  would  occur 
in  part  because  it  believed  that  the 
drafters  of  the  Protocol  did  not  intend 
control  periods  to  overlaps.  Evidence  of 
this  intent  is  the  fact  that  no  overlap  will 
occur  if  the  Protocol  enters  into  force  on 
the  target  date  and  that  the  latter  two 
control  periods  are  defined  as 
consecutive.  However,  EPA  recognizes 
that  the  Protocol  does  define  all  control 
periods  as  lasting  12  months,  and  that  a 
control  period  of  less  than  a  year  could 
disrupt  companies'  production  plans. 
The  Agency  has  thus  decided  to  define 
control  periods  as  overiapping  between 
the  freeze  and  20  percent  reduction 
stages  if  the  Protocol  enters  into  force 
on  a  date  other  than  January  1.  Should 
the  Protocol  parties  decide  on  a  different 
approach  to  control  periods,  however, 
EJPA  will  change  its  definition 
accordingly. 
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b.  Controlled  substances.  Consistent 
with  the  Montreal  Protocol,  EPA  initially 
proposed  defining  this  term  as  "any 
substance  listed  in  Appendix  A  to  this 
Part,  whether  existing  alone  or  in  a 
mixture,  but  excluding  any  such 
substance  or  mixture  that  is  in  a 
manufactured  product  other  than  a 
container  used  for  the  transportation  or 
storage  of  the  substance  listed." 

A  number  of  firms  that  responded  to 
EPA's  data  collection  rule  (5  82.20) 
found  this  definition  confusing,  and  as  a 
result,  EPA  included  in  its  May  24 
supplemental  proposal  further 
clarification.  This  clarification 
attempted  to  better  distinguish  "bulk" 
CFCs  or  halons  from  CFCs  or  halons 
contained  in  products;  (he  Protocol 
drafters  and  EPA  intended  that  only 
bulk  CFCs  and  halons  be  subject  to  the 
freeze  and  reduction  requirements.  For 
example,  while  CFCs  contained  in  a 
refrigerator  are  clearly  not  covered  by 
the  definition  of  controlled  substances, 
it  is  less  clear  whether  CFCs  contained 
in  small  cans  used  to  refill  a  car  air 
conditioner  would  be  considered  in  bulk 
form  and  thus  a  controlled  substance  or 
contained  in  a  product  and  thus  not  a 
controlled  substance. 

Technical  experts  called  together  by 
UNEP  to  discuss  implementation  of  the 
Protocol  (Nairobi,  January  1988} 
recommended  that  the  Protocol's 
definition  be  clarified  as  follows:  "Any 
amount  of  a  jlistedl  substance  or  a 
mixture  of  (listed)  substances  which  is 
not  part  of  a  use  system  containing  the 
substance  is  a  controlled  substance  and 
not  a  product  containing  a  controlled 
substance  (for  the  purpose  of  the 
Protocol).  If  a  (listed)  substance  or 
mixture  must  first  be  transferred  from  a 
bulk  container  to  another  container, 
vessel  or  piece  of  equipment  in  order  to 
realize  its  intended  use,  the  first 
container  is  in  fact  utilized  only  for 
storage  and/or  transport  and  the  (listed) 
substance  is  considered  (in)  bulk  (form 
or  a  controlled  substance)  and  not  a 
product".  Under  this  modified  definition, 
for  example,  CFCs  in  small  cans  u.sed  to 
refill  refrigerators  and  car  air 
conditioners  would  clearly  be  in  bulk 
form  and  therefore  be  counted  as 
controlled  substances.  EPA  concluded 
that  this  clarification  captured  the  bulk- 
versus-product  distinction  the  Protocol 
drafters  had  sought  to  make,  and 
proposed  in  its  May  24  supplemental 
notice  to  add  the  clarification  to  the 
rule's  definition.  Comments  on  that 
notice  supported  the  proposed 
clarification,  and  it  has  been 
incorporated  into  the  final  rule. 
EPA  also  addressed  the  need  for 

'rules  of  thumb"  in  determining  whether 


an  ozone-depleting  substance  was  in 
bulk  form  and  thus  a  controlled 
substance.  In  reviewing  the  data 
submitted  for  purposes  of  calculating 
company-specific  allocations,  the 
Agency  found  that  importers  and 
exporters  of  CFC-113  in  small 
containers  did  not  always  know  the  use 
to  which  the  containers  were  ultimately 
put.  EPA  developed  a  "one  gallon  rule  " 
to  decide  whether  the  reported  CFC-113 
was  a  controlled  substance  or  not  if  the 
use  of  the  container  could  not  be 
determined:  if  the  container  of  CFC-113 
was  under  one  gallon  in  size,  the 
Agency  assumed  it  was  used  for  direct 
cleaning  and  thus  not  a  controlled 
substance.  EPA  stated  that  for  purposes 
of  implementing  the  proposed  rule,  it 
would  use  the  one  gallon  mle  where  the 
use  of  a  container  of  CFC-113  was  not 
known,  and  suggested  that  it  might 
develop  other  rules  of  thumb  as 
circumstances  warranted. 

Commenters  supported  EPA's  rule  of 
thumb  for  CFC-113  and  suggested  that  it 
be  extended  to  metric  containers 
equivalent  to  one  gallon  in  size  and  to 
other  chemicals.  EPA  agrees  that  its  one 
gallon  rule  should  apply  to  containers 
that  are  approximately  4  liters  in  size.  It 
also  agrees  that  the  rule  should  be 
applied  to  small  containers  of  controlled 
substances  other  than  CFC-113.  but  also 
only  when  the  use  to  which  those 
containers  will  be  put  cannot  be 
determined. 

As  several  commenters 
recommended,  EPA  intends  to  establish 
a  process  by  which  industry  could  seek 
further  clarification  of  the  definition  as 
new  ambiguities  arise  and  by  which  the 
Agency  would  develop  any  other  rules 
of  thumb. 

c.  Export/Import.  The  December  14 
NPRM  and  final  rule  (§  82.20)  defined 
export  as  "the  transport  of  controlled 
substances  from  within  the  United 
States  or  its  territories  to  persons  or 
countries  outside  the  United  States." 
Several  respondents  raised  issues 
concerning  specific  applications  of  that 
definition.  Several  questioned  whether 
shipments  of  controlled  substances  to 
United  States  military  bases  abroad 
should  be  counted  as  exports.  Others 
questioned  whether  controlled 
substances  used  on-board  ships  were  to 
be  considered  exports. 

As  part  of  its  May  24  NPRM,  EPA 
proposed  that  in  both  cases  the 
controlled  substances  not  be  considered 
exports.  In  the  case  of  shipments  to 
United  States  military  bases  abroad,  the 
United  Slates  is  clearly  the  beneficiary 
of  the  controlled  substances  and  should 
count  them  toward  its  consumption 
limit.  In  both  cases,  it  is  unlikely  that 


any  other  nation  would  claim  them  as 
imports.  As  a  result,  failure  to  include 
them  as  part  of  United  States 
consumption  would  likely  result  in 
undermining  the  effectiveness  of  the 
Montreal  Protocol  by  allowing  some 
subset  of  controlled  substances  to 
remain  unclaimed  and  unreported  by 
any  nation  as  consumption.  Comments 
on  this  provision  generally  supported 
the  clarification  proposed  on  May  24. 
For  the  reasons  mentioned  above. 
EPA  has  revised  the  definition  of 
exports  to  specifically  exclude 
shipments  to  United  States  military 
bases  and  to  ships  for  on-board  use. 

In  its  May  24  supplemental  proposal. 
EPA  also  discussed  the  potential  export 
and  import  of  recycled  or  used 
controlled  substances.  EPA  explained 
that  the  Nairobi  technical  experts  group 
had  suggested  that  production  be 
defined  in  the  Protocol  to  exclude 
recycled  substances  but  that  export  and 
import  be  defined  to  include  them.  The 
Agency  noted  that  its  definition  of 
production  already  excluded  recycled 
controlled  substances,  and  described 
how  its  consumption  allowances  would 
allow  import  of  used  controlled 
substances  and  export  of  recycled 
substances. 

Several  commenters  agreed  that 
recycled  and  used  controlled  substances 
should  be  included  in  the  definition  of 
export  and  import.  They  noted,  however, 
that  not  all  used  substances  could  be 
recycled,  so  that  consumption 
allowances  expended  to  import  used 
substances  would  not  be  completely 
replaced  by  consumption  allowances 
granted  upon  proof  of  export  of  the 
recycled  used  substances.  They 
accordingly  recommended  that 
consumption  allowances  be  required 
only  for  that  portion  of  used  substances 
that  could  be  recycled.  Another 
commenler  instead  argued  that 
agreements  between  nations  to  recycle 
would  he  facilitated  if  the  Agency's  rule 
did  not  cover  used  or  recycled 
controlled  substances  at  all. 

Since  preparing  the  May  24 
supplemental  proposal.  EPA  has 
realized  that  defining  export  in  its  rule 
to  include  recycled  and  virgin  controlled 
substances  would  risk  United  States 
noncompliance  with  the  Protocol.  Since 
the  Agency's  rule  defines  production  to 
exclude  recycled  controlled  substances, 
firms  could  recycle  those  substances 
without  expending  production  and 
consumption  allowances.  However,  if 
export  is  defined  to  include  recycled 
substances,  on  exporting  the  recycled 
substances  firms  would  receive 
authorization  to  convert  potential 
production  allowances  and  consumption 
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allowances  in  the  amount  of  the 
recycled  substances  exported.  Thus,  as 
a  result  of  exporting  recycled 
substances  for  which  no  production  and 
consumption  allowances  were 
expended,  firms  would  realize  a  net 
increase  in  production  allowances  (up  to 
the  10  or  15  percent  limit  on  potential 
production  allowances)  and 
consumption  allowances.  They  could 
then  use  these  additional  allowances  to 
produce  or  import  and  sell  domestically 
controlled  substances  in  excess  of  the 
amount  the  initial  allocations 
authorized. 

If  this  occurred,  the  United  States 
would  exceed  its  limits  under  the 
Protocol.  EPA's  rule  aliocales 
consumption  allowances  equal  to  United 
States  1986  consumption  and  allows 
firms  to  obtain  additional  consumption 
allowances  only  upon  proof  of  export,  so 
that  total  available  consumption 
allowances  never  exceed  the  United 
States  consumption  limit  under  the 
Protocol.  If  firms  could  recycle 
controlled  substances  without 
expending  production  and  consumption 
allowances,  but  obtain  production  and 
consumption  allowances  upon  exporting 
the  recycled  substances,  total 
consumption  allowances  would  exceed 
the  United  States  limit.  EPA  cannot 
permit  this  and  still  comply  with  the 
Protocol,  so  it  has  revised  the  defmition 
of  export  to  make  clear  that  only  virgin 
production  is  covered  by  that  term.  In 
addition,  it  has  revised  the  provisions 
governing  the  availability  of 
consumption  and  production  allowances 
to  specify  that  only  exports  of  virgin 
production  will  entitle  a  person  to 
additional  allowances.  Firms  can 
continue  to  export  recycled  or  used 
controlled  substances,  but  will  not 
receive  additional  consumption  or 
authorization  to  convert  potential 
production  allowances. 

At  the  same  time,  EPA  believes  that 
imports  must  be  defined  to  include  both 
virgin  and  recycled  or  used  chemicals. 
The  potential  would  otherwise  exist  for 
virgin  controlled  substances  to  be 
mislabelled  as  recycled  or  used 
chemicals  so  that  they  could  be 
imported  without  consumption 
allowances.  To  ensure  that  the  United 
States  does  not  exceed  its  consumption 
limit  by  inadvertently  importing  virgin 
production  that  has  been  labelled 
recycled,  the  definition  of  import  in 
F.PAs  rule  must  be  and  has  been  revised 
to  include  both  types  of  production.  The 
Agency  realizes  that  by  defining  import 
and  export  differently  in  this  way.  the 
rule  no  longer  allows  producers  to 
recoup  consumption  allowances 
expended  to  import  used  controlled 


substances  for  recycling  with 
allowances  granted  upon  export  of  the 
recycled  substances.  Depending  on  how 
this  issue  is  addressed  by  the  Protocol 
Parties,  EPA  will  consider  revising  its 
rule  so  as  to  provide  consumption 
allowances  for  export  of  recycled 
substances  without  risking  LJnited 
States  noncompliance  with  the  Protocol. 

d.  Exporter.  The  December  14  NPRM 
did  not  contain  a  definition  of  exporter, 
but  simply  referred  to  an  exporter  as  the 
person  who  exported  the  controlled 
substance  (proposed  S  82.13(g]].  The 
December  14  final  action  defined 
exporter  also  in  terms  of  the  movement 
of  controlled  substances  from  within  the 
United  States  to  outside  the  country 

(§  82.20(a)(3)). 

The  lack  of  a  specific  definition 
created  considerable  confusion  over 
who  should  be  considered  the  exporter. 
Clearly  defining  the  exporter  is 
important  for  determining  both  who 
must  comply  with  the  final  rule's 
reporting  requirements  (§  82.13)  and 
who  will  obtain  upon  proof  of  export 
consumption  allowances  and 
authorization  to  convert  potential 
production  allowances  to  production 
allowances  (§§  82.10  and  82.11). 

In  its  May  24  supplemental  NPRM.  the 
Agency  proposed  to  define  exporter  as 
the  person  or  company  that  enters  into  a 
contract  to  sell  controlled  substances  to 
a  person  or  company  located  outside  the 
United  States  for  use  outside  the  United 
States.  EPA  believed  the  persons 
meeting  this  definition  would  likely  have 
knowledge  of  the  Agency's  reporting 
requirements  and  incentive  to  seek  the 
additional  allowances  available  upon 
proof  of  exports.  While  commenters 
generally  supported  this  approach,  one 
chemical  company  pointed  out  that  this 
definition  fails  to  cover  transactions 
between  subsidiaries  of  multinational 
corporations  that  do  not  entail  contracts 
of  sale.  Taking  this  comment  into 
consideration,  the  Agency  has  modified 
its  definition  of  exporter  to  "the  person 
who  contracts  to  sell  controlled 
substances  for  export  or  transfers 
controlled  substances  to  his  affiliate  in 
another  country." 

e.  Importer  EPA  did  not  directly 
define  importer  in  either  the  December 
14  NPRM  or  the  final  rule  published  on 
December  14.  Instead,  in  the  final  rule 
EPA  referred  to  importers  as  "persons 
who  transported  the  chemicals  listed  in 
i  82.20(b)  from  outside  the  United  States 
or  its  territories  to  persons  within  the 
United  States  or  its  territories."  The 
December  14  NPRM  also  referred  to  an 
importer  as  "any  person  who  imports 
controlled  substances"  (§  82.13(0)- 


Public  response  to  both  of  these 
notices  suggested  that  it  was  not  clear 
who  EPA  considered  to  be  the  importer. 
The  definition  of  importer  is  important 
because  it  determines  who  receives  the 
initial  allocation  of  consumption  rights 
{§  82.6).  who  is  required  to  submit 
reports  to  EPA  (5  82.13(f).  and  who  must 
hold  consumption  rights  to  authorize  the 
importation  of  controlled  substances 
(§  82.4). 

In  its  May  24  supplementary'  proposal, 
EPA  proposed  to  define  importer  for  the 
purpose  of  allocating  consumption  rights 
as  "the  first  United  Slates  owner  who  is 
a  supplier  to  or  a  member  of  the 
domestic  industry  that  uses  the 
controlled  chemicals."  EPA  stated  that 
this  definition  would  generally  result  in 
consimnption  rights  being  allocated  to 
the  "importer  of  record"  on  United 
States  Customs  documents  (the  party 
responsible  for  obtaining  a  shipment's 
legal  entry  in  the  United  States}. 
However,  in  the  few  cases  where  the 
importer  of  record  was  a  transfer  or 
shipping  agent  and  not  the  first  United 
States'  owner,  the  definition  would 
mean  that  the  first  United  States 
purchaser  of  the  imports  who  was  a 
member  of  the  producer  or  user  industry 
would  receive  the  consumption  rights 
allocation.  EPA  considered  this 
definition  appropriate  not  only  because 
it  would  result  in  consumption  rights 
being  allocated  in  every  case  to 
members  of  the  CFC  and  halon  producer 
or  user  industries,  but  because  it  also 
provided  a  reasonable  and  rational 
basis  for  resolving  which  of  two  parties 
claiming  1986  imports  should  receive  the 
applicable  consumption  allowances. 

During  the  public  comment  period  for 
the  May  24  proposal,  EPA  identified 
another  competing  claim  that  was 
different  from  those  it  had  considered  in 
developing  the  proposed  definition  of 
importer.  This  claim  involved,  on  the 
one  hand,  the  shipments'  importer  of 
record  which  is  a  member  of  the 
domestic  user  industry  and,  on  the 
other,  the  shipments'  first  United  States 
owner  (based  on  submitted  invoices) 
which  is  a  foreign  producer's  subsidiary. 
In  the  case  of  the  competing  claims 
discussed  in  the  May  24  NPRM, 
application  of  the  proposed  definition 
always  resulted  in  the  claim  being 
awarded  to  the  importer  of  record, 
unless  the  importer  of  record  was  not  a 
supplier  to  or  member  of  the  domestic 
user  industry.  However,  in  the  case  of 
the  recently  identified  competing  claim, 
the  proposed  definition  would  identify 
the  foreign  producer's  subsidiary  even 
though  it  was  not  the  importer  of  record 

EPA  had  explained  in  the  May  24 
NPRM  that  it  preferred  its  proposed 


definition  in  part  because  it  woaki  resuh 
in  the  iaqtorter  of  record  being  awarded 
the  daom  except  where  a  mere  shipping 
agent  was  the  importer  of  record.  The 
Agency  thought  this  result  ^propriate 
because  t^  importer  of  record  was  ' 
legally  respoosible  for  obtaining  ttie 
shipment's  entry  into  the  United  States, 
and  because  in  BKXst  cases  shipments 
claimed  by  importers  of  record  were  not 
also  claimed  by  anytme  else 

On  further  rcflectian.  EPA  has 
conciaded  that  its  proposed  defmition 
reasonably  resolves  competing  clainu 
even  though  in  the  case  described 
above,  its  application  wiU  result  in  a 
claim  being  awarded  to  a  supplier  to  the 
domestic  aser  industry  that  is  not  an 
importer  of  record.  Given  the  many 
different  ways  import  transactions  can 
be  configHred.  defiaii^  io^porter  as  the 
person  who  paid  the  foreign  producer 
for  the  rixiproent  (i.e.,  "the  Tirst  United 
States  owner")  is  both  simple  and 
logical.  The  first  United  States  owner 
can  in  every  case  be  considered  to  have 
"caused"  tiw  import  since  it  paid  the 
foreign  producer  fcH'  the  shipmenL  To 
define  the  impcu'ter  as  the  United  States 
firm  that  placed  the  order  with  the 
foreign  producer,  as  some  commenters 
suggest  would  extend  the  chain  of 
causality  which  could  arguably  be 
extended  further.  For  example,  the 
customers  of  that  United  States  furra 
could  also  argue  that  they  "caused"  the 
import  by  creating  the  demand.  EPA  has 
also  come  to  appreciate  that  what  firm 
is  the  importer  of  record  may  often  be  a 
matter  of  proximity  to  ports  and  thus  an 
accident  of  convenience,  (u*  of  a 
business  relationship  independent  of  the 
sale  of  the  control  substances. 

Where  two  firms  ctaimed  to  be  the 
"first  United  States  owner."  EPA 
reserved  the  dispute  in  favor  of  the  firm 
that  paid  the  foreign  prodticer  for  the 
imported  chemicals,  as  indicated  by 
submitted  invoices.  One  conunenter 
argued  that  payment  to  tiie  foreign 
producer  was  not  dispositive  of 
ownership,  and  that  the  nature  of  the 
relationship  between  the  producer  and 
its  United  States  subsidiary  is  also 
relevant.  It  specifically  recommended 
that  if  the  two  firms  are  principal  and 
agent  or  consignor  and  consignee.  EPA 
should  not  consider  the  subsidiary  an 
owner  even  if  it  paid  its  parent  company 
for  the  shipment 

While  the  commenter's  suggested 
application  of  the  "first  United  States 
owner"  definition  might  be  plausible, 
EPA  notes  that  it  has  discretion  in 
applying  terms  of  its  own  creation.  The 
Agency  chose  the  "first  United  States 
owner"  definitioo  in  part  because  of  its 
administrative  simplicity.  It  likewise 


applied  tint  defmitiaa  in  a 
straightforward  manner — who  paid  Che 
foreign  producer — to  preserve  the 
advantage  of  simplicity.  The 
commenter's  suggested  application 
would  have  required  EPA  to  determine 
the  legal  relationship  between  firms  and 
the  significance  of  that  relationship  for 
the  concept  of  "ownership."  and 
undertaking  which  the  Agesicy  has 
neither  the  time  nor  resources  to 
complete.  EPA  beheves  its  application 
of  its  defkiition  is  leasotiable  ander  the 
circumstances. 

In  defining  impmter  for  allocation 
purposes  and  appl3rtng  that  definition, 
EPA  is  faced  with  assigning  vahiaUe 
allowances  based  on  actions  taken  in 
the  past  with  no  awareness  of  their 
future  significance.  Any  choice  the 
Agency  makes  will  thus  seem 
inequitable  to  the  firms  whose  daims 
are  rejected  in  EPA's  resolation  of 
competing  claims.  EPA  considered 
dividing  claims  between  competing 
firms,  but  re)ected  this  approach 
because  there  was  no  assurance  that 
this  approach  would  satisfy  the  firms 
involved.  Moreover,  the  many  firms  that 
could  have,  but  did  not,  submit 
competing  daims  would  Ukely  assert 
that  in  light  of  an  Agency  decision  to 
divide  up  competing  claims,  they  should 
have  the  opportunity  to  submit  those 
claims  now. 

The  Agency  also  rejected  one 
commenter's  request  that  it  conduct 
evidentiary  hearings  to  determine  who 
"most"  caused  an  import  to  occur.  First 
EPA  already  has  the  information  such 
hearings  would  be  hkely  to  fHxivide. 
Second,  what  wei^t  to  give  what 
factors  (e.g.,  who  placed  the  order  with 
whom,  who  supplied  what  aspects  of  the 
transportation]  would  entail  only  more 
linedrawing  that  could  be  second- 
guessed  any  number  of  ways.  Third, 
conducting  such  hearings  wotild  be 
administratively  bardensome  and,  by 
delaying  completion  of  the  rule,  could 
jeopardize  the  United  States'  ability  to 
comply  with  the  Protocol. 

The  Agency  regrets  that  it  could  not 
honor  all  firms'  import  daims.  However, 
the  competing  claims  left  EPA  with  no 
practical  choice  but  to  define  importer  in 
a  manner  that  would  identify  only  one 
firm.  It  believes  its  proposed  definition 
is  reasonable  for  the  reasons  given 
above,  and  has  thus  adopted  that 
definition  for  purposes  of  allocating 
consumption  allowances  based  on  1966 
imports. 

In  the  May  24  NPRM,  EPA  also 
indicated  tirat  it  was  considering 
defining  rmptMier  differently  for 
purposes  of  enforcing  the  rule's 
prohibition  against  importing  controlled 


substances  without  consumption 
allowances.  EPA  expressed  concern  that 
as  an  ongoing  matter,  it  may  be 
administratively  burdensome  to 
determine  who  is  the  first  United  States 
owner  and  who  is  a  supplier.  It  stated 
that  requiring  a  shipment's  importer  of 
record  to  hold  the  consumption 
allowances  authorizing  the  shipment 
would  be  easier  to  implement,  and  that 
purchasers  of  those  shipments  would  be 
likely  to  ensure  that  the  importer  of 
record  held  the  necessary  consumption 
allowances. 

Several  commenters  indicated  that 
f  hey  would  prefer  that  the  first  United 
Slates  owner  defim'tion  used  for 
allocating  consumption  allowances  also 
be  used  to  determine  who  should  hold 
consumption  allowances  aotborizing  an 
import  shipment.  However,  one  of  these 
commenters  suggested  that  the  importer 
of  record,  where  different  from  the  first 
United  States  owner,  also  be  required  to 
report  the  shipment. 

Notwithstanding  these  commfents. 
EPA  still  favors  defining  importer  at  the 
importer  of  record  for  purposes  of 
enforcing  the  rule's  requirements.  That 
definition  avoids  the  potential  for  EPA 
becoming  entangled  in  disputes  between 
companies  as  to  who  is  the  first  United 
States  owner  and  who  is  a  supplier  to 
the  user  industry.  It  also  avoids  the  need 
to  require  both  the  first  United  States 
owner  and  the  importer  of  record  to 
report  the  shipment.  With  advance 
knowledge  of  this  defmition,  firms  can 
dedde  wether  they  should  be  the 
importers  oi  record  for  future  shipments 
or  should  make  arrangements  with  other 
companies  to  ensure  that  shipments  are 
covered  by  the  necessary  consumption 
allowances. 

EPA  notes  that  the  final  rule  defines 
importer  only  as  the  importer  of  record. 
Since  the  rule  specifies  firms' 
consumption  allocations,  there  is  no 
need  for  the  definition  of  importer 
underlying  those  allocations  (i.e.,  the 
first  United  States  owner)  to  appear  in 
the  rule.  The  importer  of  record 
definition  is  included  in  the  rule  because 
it  determines  who  is  subject  to  the  rule's 
prohibition  against  importing  controlled 
substances  without  consumption 
allowances. 

/.  Production.  The  December  14  NPRM 
defined  this  term  as  "the  manufacture  of 
a  controlled  substance  from  any  raw 
material  or  feedstock  chemicah 
however,  production  does  not  include 
the  manufacture  of  controlled 
substances  that  are  used  and  entirely 
consumed  in  the  production  of  other 
chemicals." 

The  public  comments  on  the 
December  14  NPRM  raised  several 
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issues  related  to  this  definition.  In 
addition,  at  the  Nairobi  meeting  of 
technical  experts,  other  nations 
suggested  modifying  the  definition  of 
production  in  the  Montreal  Protocol 
("the  amount  of  controlled  substances 
produced  minus  the  amount  destroyed 
by  technologies  to  be  approved  by  the 
parties")  so  that  reprocessed  or  recycled 
controlled  substances  would  not  be 
counted  as  part  of  a  Party's  production. 
The  technical  experts  group  agreed  to 
suggest  modifying  the  definition  in  the 
Protocol  to  state  that  production  equals 
total  production,  including  reprocessed 
and  virgin  chemicals,  minus  purchases 
of  controlled  substances  for  purposes  of 
recycling.  This  defmition  would  permit 
recycled  controlled  substances  from  one 
nation  to  be  mixed  with  virgin 
production  from  another  nation  without 
the  latter  nation  having  to  count  the 
recycled  portion  as  part  of  its 
production. 

EPA  explained  in  its  May  24 
supplemental  NPRM  that  its  defmition 
of  production,  which  is  limited  to 
manufacture  from  raw  materials  or 
feedstock  chemicals,  already  excludes 
the  portion  of  any  output  that  results 
from  reprocessed  controlled  substances. 
As  a  result.  EPA  proposed  not  to  alter 
this  aspect  of  its  definition  of  production 
and  commenters  agreed  that  no 
alteration  was  necessary.  The  Agency 
has  thus  adopted  the  defmition  of 
production  proposed  in  its  December  14 
NPRM. 

Another  issue  related  to  the  definition 
of  production  concerns  the  definition's 
exclusion  of  "controlled  substances  that 
are  used  and  entirely  consumed  in  the 
production  of  other  chemicals."  In  its 
May  24  supplemental  NPRM,  EPA 
discussed  the  need  to  clarify  limits  on 
the  use  of  this  exclusion.  Specifically, 
the  Agency  proposed  that,  because  of 
potential  administrative  burdens  and 
problems  of  verification,  this  exclusion 
would  be  limited  to  transformation  of 
controlled  substances  that  are  produced 
and  transformed  by  the  same  company. 
Thus,  one  company  could  not  buy  a 
controlled  substance  from  another 
company  and  receive  credit  against  its 
production  by  transforming  that 
controlled  substance.  Nor  could  a 
company  in  the  United  States  receive 
credit  for  transformation  of  a  controlled 
substance  produced  in  another  country. 
EPA  proposed  to  modify  its  definition  of 
production  to  specifically  include  this 
limitation. 

Four  chemical  companies  commented 
that  such  restrictions  would  unduly  limit 
the  use  of  controlled  substances  as 
chemical  feedstocks.  They  suggested 
that  the  producing  and  transforming 


firms  could  report  and  document  any 
such  transformations,  and  that  the 
feedstock  producers  should  receive 
credits.  One  commenter  also  argued  that 
the  proposed  limitation  would  prevent 
companies  that  are  not  producers  from 
entering  into  a  business  that  uses 
controlled  substances  as  feedstock. 

The  Agency  notes  that  the  proposed 
limitation  would  not  prevent  companies 
that  do  not  produce  feedstocks  from 
purchasing  feedstocks  from  producers. 
Also,  it  is  not  clear  to  EPA  that  small 
companies  would  be  disadvantaged  in 
competing  against  fully  integrated 
companies,  since  their  ability  to 
purchase  feedstocks  will  depend  on 
future  prices  of  controlled  substances 
and  the  availability  of  product  and 
chemical  substitutes. 

In  any  event,  EPA  believes  that 
granting  production  credits  for  feedstock 
transformation  involving  two  companies 
raises  several  difficult  issues  that 
require  further  study.  One  issue  is  which 
company  should  receive  the  production 
credit — the  company  which  produced 
the  feedstock  or  the  company  which 
transformed  it.  Similarly,  the  group  of 
technical  advisors  to  the  Protocol  could 
not  agree  on  which  country  should  be 
granted  production  credits  in  the  case  of 
feedstocks  traded  between  countries. 

There  are  also  documentation  issues. 
If  the  company  transforming  the 
feedstock  is  not  the  company  receiving 
the  credits,  the  transforming  company 
would  seem  to  have  little  incentive  in 
maintaining  accurate  records.  More 
generally,  quantifying  and  verifying  the 
amount  of  feedstock  transformed  and 
tracking  the  transfer  and  use  of 
transformation  credits  would  add  layers 
of  complexity  to  the  Agency's 
compliance  monitoring  task. 

These  issues  are  even  more  difficult  to 
resolve  where  transformations  involve 
controlled  substances  produced  in 
another  country.  Because  of  these 
concerns.  EPA  has  decided  to  initially 
limit  credit  to  production  and 
transformation  of  feedstocks  by  the 
same  company  and  will  evaluate  the 
possibility  of  expanding  this  provision  in 
the  future. 

A  third  issue  related  to  the  definition 
of  production  involves  EPA's  decision  in 
the  December  NPRM  (see  footnote  6  on 
page  47501)  not  to  initially  provide 
production  credit  for  the  destruction  of 
controlled  substances  as  the  Montreal 
Protocol  permits.  (Under  the  Protocol, 
CFCs  and  halons  destroyed  by 
technologies  to  be  approved  by  the 
Parties  would  not  be  counted  as 
production).  EPA  stated  that  since  no 
destruction  technologies  had  yet  been 
approved  by  the  Parties  it  was  deferring 


implementation  of  this  provision,  but 
that  "EPA  intends  to  work  closely  with 
industry  in  the  future  to  review  existing 
and  new  destruction  technologies  and,  if 
appropriate,  submit  these  technologies 
to  the  Parties  for  their  approval." 

Six  chemical  producers  and  users 
urged  EPA  to  define  production  to 
reflect  this  destruction  credit  provision 
in  its  final  rule  as  a  means  of 
encouraging  the  rapid  development  and 
implementation  of  destruction 
technologies.  EPA  agrees  that  efforts 
should  be  made  to  further  development 
of  destruction  technologies.  However, 
regardless  of  what  it  now  includes  in  the 
rule,  EPA  will  have  to  modify  the  rule  to 
specify  any  destruction  technologies 
once  they  are  approved  by  the  Parties, 
as  well  as  reporting  and  recordkeeping 
requirements  adequate  to  monitor  their 
implementation.  Thus,  the  Agency 
believes  that  modifying  its  definition  of 
production  when  the  Parties  approve 
technology  will  be  more  efficient.  In 
waiting  to  do  so,  the  Agency  will  also 
benefit  from  the  experience  gained 
under  the  rule  until  that  time. 

Firms  with  potential  destruction 
technologies  are  encouraged  to 
expeditiously  develop  these 
technologies  and  to  work  with  EPA  to 
gain  their  approval  by  the  Parties.  EPA 
fully  intends  to  modify  its  rule  to  allow 
for  the  grant  of  production  credits  as 
soon  as  destruction  technologies  are 
approved. 

3.  Prohibitions  (§  82.4) 

The  prohibitions  section  of  the  rule 
stipulates  that  no  person  may  produce 
controlled  substances  at  any  time  during 
any  control  period  in  excess  of  the 
amount  of  unexpended  production 
allowances  held  by  that  person  at  that 
time,  and  that  no  person  may  produce  or 
import  controlled  substances  at  any  time 
during  any  control  period  in  excess  of 
the  amount  of  unexpended  consumption 
allowances  held  by  that  person  at  that 
time.  It  further  specifies  that  both  valid 
unexpended  production  and 
consumption  allowances  are  required 
for  production,  while  only  valid 
unexpended  consumption  allowances 
are  necessary  for  the  importation  of 
controlled  substances. 

The  proposed  rule  specified  that  a 
person  must  "own"  or  "hold"  production 
and  consumption  allowances  to  produce 
or  import  controlled  substances.  The 
final  rule  instead  requires  that 
allowances  "held  by  that  person  under 
the  authority  of  this  Part"  be  sufficient 
to  cover  that  person's  production  or 
import.  EPA  made  this  change  to  clarify 
its  intention  to  only  credit  persons  with 
production  and  consumption  allowances 
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that  the  Agency's  records  show  fhey 
possess  or  that  (he  person  has  properfy 
obtained  by  the  means  specified  in  the 
regnialiofw.  The  Agency  also  smghf  to 
avoid  having  to  determine  who  has  fegal 
ownership  of  alknvsnces  or  becoming 
entangled  in  ownership  disputes. 

As  exptained  in  the  December  14 
NPRNi  the  use  of  both  consnmption  and 
production  aUoiranoes  are  required  to 
ensure  conq>iianoe  with  the 
consumplioo  and  productiaa  hmits  of 
the  Montreal  Protocol.  One  commenter 
suggested  that  EPA  hmtt  only 
prodnction  and  not  consaDiptkm.  but  if 
EPA  does  not  ktmit  imports  as  well  as 
production,  the  United  States  could 
exceed  the  Protocol's  limits  on 
consumption,  which  is  defined  as 
production  jAits  imports  mimis  exports. 
EPA  also  sought  through  the  use  of 
coosumption  and  production  alkjwances 
to  provide  industry  with  the  maximum 
flexibility  available  under  the  terms  of 
the  Protocol 

EPA  received  several  comments  on  its 
proposed  penalty  which  defined  a 
violation  in  terms  of  "every  kilogram"  of 
production  or  importation  in  excess  of 
unexpended  production  or  consumption 
allowances.  As  explained  in  the 
December  14  NPRM,  under  section 
113(b)  of  the  Clean  Air  Act,  penalties  of 
up  to  $25,000  per  day  per  violation  can 
be  assessed. 

Several  chemical  producers  generally 
believed  that  a  penalty  of  S25.000  for 
each  kilogram  was  excessive  and 
impractical.  They  stated  that  given  the 
nature  of  (he  process  used  to  produce 
these  chemicals,  they  cannot  control  or 
even  measure  production  output  to  the 
level  of  a  kilogram.  One  commenter 
stated  that  production  outptrt  is 
measured  based  on  storage  in  large 
holding  tanks  and  therefore  can  only  be 
measured  with  an  accuracy  of  1-2 
percent.  They  argued  that  they  should 
not  be  accountable  for  exceedances 
which  they  believed  they  could  not 
accurately  measure.  In  addition,  these 
commenters  suggested  that  EPA  modify 
its  rule  to  allow  production  overruns  in 
one  year  to  be  compensated  by  a 
reduction  in  allocated  allowances  in  the 
following  year.  A  pubKc  interest  group, 
on  the  ofher  hand,  supported  ETPA's 
proposed  definition  of  a  violation, 
stating  that  it  would  prevent  significant 
"leakages"  of  controlled  substances  in 
excess  of  production  ar»d  consumption 
limits. 

In  the  time  since  its  December  NPRM. 
EPA  has  conducted  several  site  visits  to 
review  the  level  of  accvracy  that 
producers  can  achieve  in  (hen- 
production  control  and  measurement, 
and  the  recordkeeping  procedures  they 
currently  en^loy 


The  Agency  recognizes  that 
controlling  the  exact  quantity  of 
production  is  difficult  and  that 
measuring  large  quantities  of  controlled 
substances  is  subject  to  a  small  degree 
of  error.  However,  the  Montreal  Protocol 
requires  that  Parties  live  within 
specified  limits,  and  EPA  has 
apportioned  allowances  that  total  to 
those  Hmits.  Were  the  Agency  to  define 
violations  in  units  of  1,000  kilograms,  for 
example,  it  would  effectively  license 
firms  to  exceed  their  Kmits  by  999 
kilograms.  Were  firms  to  take  advantage 
of  this  flexibility,  (he  United  States 
would  find  itself  in  violation  of  the 
Protocol.  Thus.  EPA  has  adopted  the 
provision  that  every  kilogram  of 
production  or  import  in  excess  of  valid 
unexpended  production  or  consumption 
allowances  is  a  separate  violation  of  the 
rule. 

Even  though  EPA  has  defined 
violation  in  terms  of  one  kilogram,  the 
Agency  does  not  intend  to  necessarily 
seek  the  maximum  statutory  penalty  for 
each  violation.  EPA  intends  to  develop 
and  administer  a  penalty  policy  that  will 
effectively  deter  noncompliance,  while 
at  the  same  time  recognizing  that 
production  of  controlled  substances 
cannot  always  be  precisely  controlled  or 
measured.  (The  Agency  notes  that 
importers  typically  purchase  controlled 
substances  in  kilogram  units,  so  that 
they  should  be  able  to  more  precisely 
account  for  their  shipments.) 

In  developing  that  policy.  EPA  will 
review  potential  price  increases  of 
controlled  substances  and  estimate  the 
perwlty  necessary  to  deter  exceedences. 
The  Agency  will  also  consider  the 
practical  degrees  of  control  in  current 
production  processes,  the  accuracy  of 
measurements  and  industry 
recordkeeping  in  general,  and  the  ability 
of  EPA  to  monitor  compliance.  In 
assessing  actual  penalties.  EPA  will  take 
info  account  these  factors  as  well  as  the 
magnitude  of  the  exceedence  and  the 
types  of  internal  controls  used  by  the 
firm. 

EPA  has  also  decided  not  to  alter  its 
prohibition  provisions  to  allow 
producers  and  importers  to  exceed  their 
allowances  in  one  control  period  in 
exchange  for  a  reduction  in  their 
allowarrces  the  next.  The  Montreal 
Protocol  defines  control  periods  in  terms 
of  12  months  and  requires  (hat  controls 
be  achieved  during  the  12-month  period. 
Thus,  (he  Protocol  does  not  provide  for 
the  flexibility  the  producers  seek,  and 
EPA  may  not  provide  it  without  risking 
United  States'  noncompliance  with  the 
Protocol. 

Section  82.4(d)  implements  the 
provision  in  the  Montreal  Protocol 
prohibiting  Parties  from  importing 


controlled  substances  from  nations  not 
Party  to  or  not  complying  with  the 
Protocol  beginning  one  year  after  the 
Protocol  enters  into  force.  No  comments 
on  this  provision  were  submitted,  but 
EPA  requested  and  received  comments 
on  other  possible  trade  provisions. 
Specifically.  EPA  requested  comment  on 
the  desirability  of  moving  forward  in 
time  implementation  of  the  Protocol's 
provisions  restricting  the  importation  of 
products  containing  or  produced  with 
controlled  substances  from  non-Parties. 
Eight  commenters  (chemical  producers. 
user  industries  and  public  interest 
groups)  urged  EPA  to  take  such  action. 
However,  must  commenters  generally 
urged  EPA  not  to  take  action  beyond 
that  required  by  the  Montreal  Protocol, 
arguing  that  such  action  would  be 
economically  disruptive  without 
improving  environmental  protection. 

EPA  does  not  believe  that 
implementing  trade  prohibitions  in 
tandem  with  the  Protocol  will  adversely 
affect  United  States  industry's  ability  to 
compete  with  companies  from  countries 
not  Party  to  the  Protocol  in  the  early 
years  following  the  agreement's  entry 
into  force.  CFC  and  halon  prices  are  not 
Ukely  to  increase  significantly  in  the 
early  years  of  the  Protocol  if  firms  act  in 
a  timely  manner  to  employ  cost-effective 
reductions.  Moreover,  most  of  EPA's 
major  trading  partners  (e.g..  ^pan. 
Canada.  Mexico.  Western  European 
nations)  are  likely  to  become  Parties  to 
the  Protocol.  However,  EPA  will 
continue  to  monitor  this  situation  and 
may  determine  in  the  future  that  early 
implementation  of  trade  restrictions 
against  non-Parties  is  warranted. 

4.  Apportionment  of  Baseline  Production 
Allowances  (§  82.5) 

This  section  of  the  rule  sets  forth 
companies'  baseline  production 
allowances  and  the  basis  for  calculating 
them.  To  determine  these  allowances, 
EPA  in  its  December  14  final  rule 
required  prodocers  of  controlled 
substances  to  submit  data  documenting 
their  production  levels  in  1986,  the 
baseline  year  specified  by  the  Protocol. 
After  reviewing  these  data  submissions 
for  completeness  and  accuracy.  EPA 
published  a  supplemental  proposal  on 
May  24  containing  proposed  company- 
specific  allocations  and  clarifying  the 
definition  of  relevant  terms. 

EPA  proposed  to  calculate  each 
producer's  basehrte  allowances  tn  three 
steps  First,  consistent  with  the  rule's 
definition  of  production  the  producer's 
1986  production  level  of  each  controlled 
chemical  was  reduced  by  the  amount  of 
that  chemical  the  producer  used  in  1986 
to  make  other  controlled  substances. 
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Second,  the  producer's  adjusted 
production  of  each  controlled  chemical 
from  raw  materials  or  feedstocks  was 
multiplied  by  that  chemicals'  ozone 
depletion  weight  as  set  forth  in 
Appendix  A  of  the  December  14 
proposal  to  arrive  at  a  "calculated  level" 
of  production.  Finally,  the  resulting 
calculated  levels  were  added  together 
for  Group  I  chemicals  and  for  Group  II 
chemicals.  Firms  that  produced 
chemicals  in  both  Group  I  and  Group  II 
were  thus  apportioned  separate 
production  allowances  for  Group  I  and 
Group  II  chemicals. 

EPA  received  comments  from  one 
chemical  producer  on  its  December  14 
NPRM  opposing  its  proposed  basis  for 
calculating  baseline  production 
allowances.  This  producer  suggested 
that,  in  the  case  of  halons,  EPA  should 
use  a  1987  base  year  to  more  accurately 
reflect  current  free  market  conditions.  It 
also  suggested  that  allocations  for 
halons  should  be  based  only  on  "non- 
government" business  to  avoid 
providing  a  competitive  advantage  to 
past  vendors  who  sold  to  the  federal 
government,  the  single  largest  consumer 
of  these  chemicals. 

The  Agency  does  not  agree  with  either 
comment.  The  Protocol  specifies  1986  as 
the  baseline  year.  EPA  could  only  use  a 
different  year  as  a  baseline  and  ensure 
compliance  with  the  Protocol  if  it 
prorated  1987-based  allowances  so  that 
they  do  not  total  to  more  than  1986 
United  States'  production.  To  do  this 
would  entail  EPA  collecting  and 
reviewing  data  for  both  1986  and  1987, 
and  otherwise  complicate  a  process  the 
Agency  already  found  cumbersome. 
Moreover,  use  of  1986  as  the  baseline 
year  is  more  equitable  because  firms 
may  have  changed  their  market 
behavior  in  1987  in  response  to  on-going 
Protocol  negotiations.  EPA  also  sees  no 
compelling  reason  to  distinguish  past 
sales  to  the  government  (or  any  other 
large  users)  from  any  other  past  sales. 
As  EPA  defined  and  proposed  it,  the 
allocated  quota  system  simply 
grandfathers  past  market  shares.  Since 
the  rule  permits  allowances  to  be 
transferred,  however,  market  shares 
may  still  change  in  the  future. 

In  comments  on  the  May  24  NPRM, 
firms  generally  agreed  with  their 
proposed  production  allowances.  EPA 
reviewed  the  comments  and  is  including 
final  allocations  in  the  final  rule. 

5.  Apportionment  of  Baseline 
Consumption  Allowances  (§  82.6) 

To  implement  the  Protocols  limits  on 
consumption  (defined  as  production  plus 
imports  minus  exports),  the  calculation 
of  baseline  consumption  allovvancrs 
requires  reducing  the  sum  of  production 


and  imports  by  exports.  Complications 
arise  in  attributing  exports  to  producers 
and  importers.  In  all  other  respects, 
consumption  allowances  are  calculated 
in  the  same  manner  as  production 
allowances. 

In  the  December  NPRM,  EPA 
proposed  to  simply  allocate  exports  to 
producers  in  proportion  to  their  1986 
market  share  of  production,  since 
producers  were  responsible  for  most 
exports  presumably  in  proportion  to 
their  share  of  the  production  market.  In 
response  to  public  comments 
questioning  the  equity  of  this  approach, 
EPA  proposed  in  its  May  supplemental 
NPRM  to  calculate  each  firm's 
consumption  allowances  by  subtracting 
the  amount  of  controlled  substances  that 
firm  directly  exported  in  1986. 
Accordingly,  importers  as  well  as 
producers  would  have  their 
consumption  allowances  reduced  to 
reflect  their  direct  exports.  Since  not  all 
exports  could  be  traced  to  a  producer  or 
importer,  EPA  also  proposed  to  attribute 
the  remaining  exports  to  producers  in 
proportion  to  their  1986  market  share  of 
production.  In  addition.  EPA  stated  that 
because  the  final  rule  would  contain  the 
company-specific  apportionments,  it 
would  omit  from  the  final  rule  the 
explanation  of  how  they  were 
calculated. 

Several  firms  urged  EPA  to  take 
additional  steps  to  trace  exports  back  to 
their  original  producer.  EPA  concludes 
that  it  would  be  impractical  and  in  many 
cases  infeasible  to  undertake  such  an 
exercise.  To  verify  claims  of 
consumption  allowances,  the  Agency 
examined  large  volumes  of  supporting 
documentation  and  in  some  cases 
corrections  were  made  to  the  claims. 
EPA  believes  that  a  similar  verification 
process  requiring  supporting 
documentation  would  be  required  to 
assign  the  unattributed  exports  to 
producers  and  importers.  Further.  EPA 
would  have  to  obtain  the  exporter's 
proof  of  purchase  from  a  producer  or 
importer  to  assign  these  unattributed 
rights  appropriately.  Although  providing 
the  necessary  documentation  might  be 
relatively  easy  for  some  firms,  for  others 
it  would  be  difficult  and  in  some  cases 
even  impossible.  Where  exporters 
bought  CFCs  from  multiple  sources, 
adequate  documentation  to  determine 
the  sources  of  particular  exports  simply 
does  not  exist.  Given  how  little  time 
remains  before  the  Protocol  is  due  to 
enter  into  force  and  the  infeasibility  of 
tracing  all  exports.  EPA  has  decided 
against  attempting  to  further  attribute 
currently  unattributable  exports. 

Two  commenters  complained  that  use 
of  the  proposed  correction  factor  would 
unfairly  penalize  producers  that  had 


produced  little  or  no  controlled 
substances  for  direct  or  indirect  export. 
They  suggested  that  EPA  allocate  the 
unattributed  exports  in  proportion  to  a 
firm's  direct  exports  rather  than 
production.  EPA  disagrees  with  this 
approach.  The  Agency  does  not  believe 
that  there  is  any  correspondence 
between  a  manufacturer's  share  in  the 
direct  export  market  and  that 
manufacturer's  share  of  the  non- 
producer  exports  since  exporters  could 
have  purchased  from  any  of  the 
producers  in  the  marketplace.  The 
Agency  also  cannot  be  certain  that 
exporters  did  not  purchase  any 
controlled  substances  from  the 
producers  who  claim  not  to  have 
contributed  even  indirectly  to  the  export 
market.  To  verify  such  claims.  EPA 
would  have  to  trace  potentially  long 
chains  of  sales  and  resales,  which  the 
Agency  has  neither  the  time  nor 
resources  to  do.  As  a  result.  EPA 
believes  that  the  apportionment  of 
unallocated  exports  based  on 
production  share  is  a  more  equitable 
approach. 

Another  commenter  noted  that  it 
exported  a  chemical  it  did  not  produce 
and  thus  argued  that  it  should  not  have 
the  export  of  that  chemical  subtracted 
from  its  consumption  allowance.  It 
likened  its  exports  to  those  of  exporters 
who  are  neither  producers  nor  importers 
and  whose  shipments  have 
consequently  been  placed  in  the 
unattributed  exports  pool  for  allocation 
to  producers  by  means  of  the  correction 
factor. 

EPA  agrees  with  this  commenter.  In 
calculating  consumption  allowances,  the 
Agency  sought  to  attribute  exported 
chemicals  to  those  firms  that  were 
responsible  for  the  production  or  import 
of  the  chemicals.  In  the  case  of  this 
commenter  and  two  other  firms  that 
EPA  identified  based  on  information 
submitted  in  response  to  the  December 
14  final  rule,  the  Agency  subtracted  from 
their  proposed  consumption  allowances 
exported  chemicals  of  a  type  they 
neither  produced  nor  imported.  EPA  has 
thus  placed  those  exports  in  the 
unattributed  export  pool  and  modified 
producers'  consumption  allowances 
accordingly. 

As  discussed  above,  the  Agency  has 
decided  to  require  consumption 
allowances  for  import  of  used  controlled 
substances  for  recycling.  EPA  thus 
considers  it  appropriate  to  allocate 
firms'  consumption  allowances  in  the 
amount  of  any  1988  import  of  used 
controlled  substances,  so  that  they  may 
continue  to  engage  in  recycling  without 
having  to  purchase  consumption 
allowances  that  could  otherwise  be  used 
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to  produce  or  import  virgin  production. 
KPA  identified  one  firm  that  imported 
used  controlled  substances  in  1986  and 
has  increased  that  firm's  consumption 
allowance  accordingly 

6.  Grant  and  Phased  Reduction  of 
Baseline  Production  and  Consumption 
Allowances  for  Group  I  Controlled 
Substances  (§82.7) 

This  section  of  the  rule  implements 
the  Protocol's  phased  reduction  of  CFCs 
(Group  I  controlled  substances).  If 
grants  companies  decreasing 
percentages  of  their  baseline  production 
and  consumption  allowances  in  step 
with  the  FVotocol's  three-stage  reduction 
schedule.  Following  entry  into  force  of 
the  Protocol,  companies  are  granted  100 
percent  of  their  baseline  allowances  for 
the  control  periods  during  which  the 
Protocol  requires  a  freeze  in  production 
and  consumption  of  Group  1  controlled 
substances.  (As  stated  earlier,  once  EPA 
knows  the  date  of  entry  into  force,  it  will 
publish  a  Federal  Register  notice  giving 
the  dates  of  the  control  periods  for  the 
freeze  and  subsequent  stages.)  As  of 
July  1. 1993.  companies  are  granted  80 
percent  of  their  baseline  allowances  for 
each  control  period  and  as  of  July  1, 
1998,  50  percent  of  their  baseline 
allowances. 

As  described  earlier,  should  the 
Protocol  not  enter  into  force  on  January 
1, 1989,  the  first  control  period  would 
not  begin  on  July  1, 1989.  In  that  event, 
EPA  intends  to  implement  the  Protocol's 
12-month  control  periods  by  having 
overlapping  periods  during  the 
transition  from  the  freeze  stage  to  the  20 
percent  reduction  stage.  EPA  has 
accordingly  modified  the  rule  to  grant 
100  percent  of  1986  baseline  levels  for 
each  of  the  control  periods  which 
"begins"  before  July  1, 1993,  instead  of 
"ends"  before  July  1, 1993.  The  only 
effect  of  this  change  will  be  to  allow  the 
last  12  month  control  period  of  the 
freeze  to  continue  beyond  July  1, 1993,  if 
necessary.  Of  course,  firms  will  also 
have  to  meet  the  20  percent  reduction 
requirement  for  the  12-month  period 
beginning  on  July  1, 1993. 

One  chemical  producer  raised  an 
additional  issue  concerning  the  timing  of 
control  periods.  While  recognizing  that 
EPA's  regulation  cannot  accomplish  this 
goal,  it  suggested  that  the  Protocol  be 
modified  to  shift  control  periods  to 
calendar  years.  EPA  notes,  however, 
that  agreement  on  the  timing  of  the 
staged  reductions  was  reached  only 
after  considerable  negotiations  and  only 
just  before  the  Protocol  was  signed.  As  a 
result,  EPA  strongly  believes  that, 
notwithstanding  the  minor 
inconvenience  that  may  result  from  the 
use  of  12-month  periods  which  are  not 


coincident  with  the  calendar  year, 
reopening  this  issue  at  this  time  is 
inappropriate.  However,  the  issue  of 
stringency  and  timing  of  controls  will  be 
reviewed  by  the  Parties  under  Article  6 
of  the  Protocol  at  which  time  this  issue 
can  be  further  addressed. 

7.  Grant  and  Freeze  of  Baseline 
Production  and  Consumption 
Allowances  for  Group  II  Controlled 
Substances  (§  82.8) 

This  section  implements  the  Protocol's 
freeze  of  the  production  and 
consumption  of  halons  (Group  II 
controlled  substances).  It  grants 
companies  100  percent  of  their  baseline 
production  and  consumption  allowances 
for  the  control  periods  specified  in 
§  82.3(f)(2).  Section  82.3(f)(2)  is  reserved 
for  future  determination  by  EPA, 
because  the  Protocol  provides  for  the 
halon  freeze  to  begin  on  the  first  day  of 
the  thirty-seventh  month  following  the 
Protocol's  entry  into  force.  Assuming  the 
conditions  required  for  entry  into  force 
are  satisfied  by  January  1, 1989,  the 
restrictions  on  halons  would  take  effect 
on  January  1, 1992.  If  entry  into  force  is 
delayed,  the  freeze  on  halons  would  also 
be  delayed.  EPA  will  publish  the  dates 
of  control  periods  for  Group  II  controlled 
substances  soon  after  the  date  of  entry 
info  force  has  been  determined. 

8.  Availability  of  Production  Allowances 
in  Addition  to  Baseline  Production 
Allowances  (§82.9) 

This  section  implements  provisions  in 
the  Montreal  Protocol  which  allow  for 
limited  production  (but  not 
consumption)  increases  above  limits 
described  above.  At  each  stage,  the 
Protocol  allows  production  levels  during 
a  control  period  to  exceed  the  limit  by 
no  more  than  ten  percent  (or  15  percent 
when  CFCs  must  be  reduced  by  50 
percent)  of  the  1986  level.  Such 
increases  are  permitted  "only  so  as  to 
satisfy  the  basic  domestic  needs  of  the 
Parties  operating  under  Article  5 
[special  situation  of  developing 
countries]  and  for  the  purposes  of 
industrial  rationalization  between 
parties."  Industrial  rationalization  is 
defined  by  the  Protocol  as  "the  transfer 
of  all  or  a  portion  of  the  calculated  level 
of  production  of  one  Party  lo  another, 
for  the  purposes  of  achieving  economic 
efficiencies  or  responding  to  shortfalls  in 
supply  as  result  of  plant  closures."  The 
Protocol  also  allows  a  Party  to  exceed 
its  production  limit  to  the  extent  it 
reaches  a  binding  agreement  with  a 
Party  which  produced  less  than  25 
kilotonnes  of  controlled  substances  in 
1986,  if  the  "25-kilotonne  Party"  will 
reduce  its  production  allowance  by  the 
same  amount. 


To  enable  producers  to  increase  their 
production  to  the  extent  permitted  by 
the  Protocol,  §  82.9  grants  to  each  firm 
receiving  baseline  production 
allowances  under  §§  82.5  and  82.6 
"potential  production  allowances" 
equalling  10  or  15  percent  of  their 
baseline  allowances  depending  on  the 
control  period  and  group  of  controlled 
substances.  Holders  of  potential 
production  allowances  may  then  obtitin 
EPA  authorization  to  convert  them  lo 
production  allowances  under  §  82.11  by 
proving  they  exported  to  Parties  a 
calculated  level  of  controlled  substances 
equal  to  the  amount  of  potential 
production  allowances  they  want  to 
convert,  or  under  §  82.12  by  obtaining 
such  authorization  from  another  firm 
that  obtained  the  authorization  under 
§  82.11.  In  addition,  §  82.9  permits 
anyone  to  produce  controlled 
substances  to  the  extent  they  receive  a 
transfer  of  a  25-kilotonne  Party's 
production  allowance  and  they 
demonstrate  to  EPA  that  the  transfer  is 
bona  fide. 

One  chemical  producer  suggested  KPA 
should  grant  potential  production 
allowances  based  on  producers'  past 
export  activity.  This  producer  argued 
that  to  be  equitable,  an  allocated  quota 
system  should  rely  on  past  activities  as 
the  basis  for  granting  all  allowances 
including  any  potential  production 
allowances.  EPA  believes  that  past 
export  activities  are  properly  dealt  with 
in  the  context  of  calculating  baseline 
consumption  allowances  and  should  not 
be  used  as  a  basis  for  allocating 
potential  production  allowances.  To  ilo 
so  would  unnecessarily  link  future 
export  activity  to  past  activity.  Since 
any  controlled  substance  produced 
could  be  exported,  total  production  is  a 
more  appropriate  basis  for  allocating 
potential  production  allowances.  As  a 
result,  the  rule  provides  that  potential 
production  allowances  are  allocated  on 
the  basis  of  total  production  allowances 
and  not  on  the  basis  of  past  exports. 

Another  chemical  producer  suggested 
that  the  10  percent  limit  on  potential 
increases  in  halon  production  was  too 
low  because  only  a  few  relatively  la'-ge 
production  plants  exist  throughout  the 
world  and  any  industrial  rationaliz^won 
would  necessarily  have  to  involve 
increases  greater  than  10  percent.  The 
commenter  recognized,  however,  that 
any  changes  in  the  allowable  incre.ises 
would  require  modification  of  the 
Protocol.  EPA  is  concerned  that  allowing 
hn!on  production  increases  of  more  than 
10-15  percent  for  the  purposes  of 
industrial  rationalization  would  further 
concentrate  production  in  a  few 
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countries  and  create  problems  of 
potential  monopoly  power. 

A  public  interest  group  stated  that 
EPA  should  take  action  to  ensure  that 
any  added  production  exported  "to 
supply  the  basic  domestic  needs"  of 
developing  countries  who  qualify  under 
Article  5  of  the  Protocol  is  used  only  for 
such  needs  and  not  reexported  either  as 
bulk  chemicals  or  in  products  produced 
with  or  containing  these  chemicals.  EPA 
believes  that  ensuring  that  Article  5 
countries  use  imported  CFCs  and  halons 
for  their  "basic  domestic  needs"  is  a 
Protocol  enforcement  issue  within  the 
purview  of  the  Parties  and  not  EPA. 
Since  the  Protocol  does  not  define 
"basic  domestic  needs,"  EPA  would  risk 
placing  inappropriate  constraints  on 
developing  countries  when  the  purpose 
of  Article  5  is  to  encourage  such 
countries  to  join  the  Protocol.  EPA  is 
also  not  equipped  legally  or  financially 
to  police  how  controlled  substances  are 
used  in  other  countries.  Compliance 
monitoring  and  enforcement  issues  are 
due  to  be  taken  up  by  the  Parties  at  their 
first  meeting  within  one  year  of  the 
Protocol's  entry  into  force  and  at  that 
time  implementation  of  the  "basic 
domestics  needs"  provision  can  be 
addressed. 

EPA  also  received  several  comments 
on  its  implementation  of  the  industrial 
rationalization  provision.  A  chemical 
company  commented  that  EPA's  was 
faithful  to  the  intent  of  the  Protocol 
negotiators  that  Parties  be  allowed  to 
increase  production  somewhat  in  order 
to  export  controlled  substances  to  other 
Parties.  In  contrast,  a  public  interest 
group  commented  that  production 
increased  "for  purposes  of  industrial 
rationalization"  should  be  allowed  only 
where  the  Party  receiving  the  increase 
decreases  its  production  by  the  same 
amount  and  where  one  of  the  two 
specified  purposes — achieving  economic 
efficiency  or  responding  to  shortfalls  in 
supply  as  a  result  of  plant  closures — is 
being  served. 

The  industrial  rationalization 
provision  of  the  Protocol  is  somewhat 
ambiguous,  since  at  least  two  of  its  key 
terms  could  be  interpreted  in  different 
ways.  Industrial  rationalization  is 
defined  in  part  as  "a  transfer  of  a 
calculated  level  of  production  between 
Parlies."  "Calculated  level  of 
production"  could  refer  to  the  right  to 
produce  controlled  substances  or  the 
produced  controlled  substances 
themselves.  Similarly,  "transfer"  could 
refer  to  exchange  of  rights  or  simply 
trade  in  produced  substances. 

EPA  has  interpreted  the  industrial 
rationalization  provision  in  light  of  the 
United  States  negotiators' 
understanding  of  the  purpose  of  that 


provision.  According  to  the  lead  United 
States  negotiators,  the  industrial 
rationalization  provision  was  included 
to  permit  some  future  flexibility  in  world 
markets  for  controlled  substances.  In 
1986,  the  Protocol's  baseline  year,  only  a 
few  nations  were  major  exporters  of 
controlled  substances:  a  production  cap 
based  on  1986  levels  with  no  allowances 
for  limited  growth  would  thus  effectively 
lock  in  1986  export-import  relationships 
until  substitute  chemicals  were 
available.  By  allowing  some  increase  in 
Parties'  production  levels,  the  Protocol 
negotiators  hoped  to  facilitate  future 
competition  in  the  world  market. 

EPA  has  thus  interpreted  the  terms  of 
the  industrial  rationaUzation  provision 
mentioned  above  to  mean  trade  in 
controlled  substances  between  Parties. 
The  Agency  notes,  moreover,  that 
because  the  Protocol  does  not  allow  for 
any  exceedence  of  Parties'  consumption 
limits,  trade  in  controlled  substances 
effectively  results  in  a  transfer  of 
production  rights  after  1992.  Under  the 
Protocol,  Parties  may  not  import 
controlled  substances  from  non-parties 
beginning  one  year  after  the  Protocol 
enters  into  force,  and  exports  to  non- 
Parties  may  not  be  subtracted  in 
calculating  a  Party's  consumption  level 
as  of  January  1, 1993.  Thus,  the  Protocol 
in  effect  creates  a  Party  wide  "bubble" 
of  controlled  substance  production.  If 
one  Party  increases  its  production  by 
the  10  or  15  percent  allowed,  it  must 
export  that  to  a  Party  or  decrease  its 
imports  from  Parties  to  stay  within  its 
consumption  limit.  The  Party  that 
imports  the  increased  production  or 
loses  the  export  of  its  own  production 
will,  in  turn,  have  to  decrease  its  own 
production  (or  export  it  to  another 
Party)  in  order  to  stay  within  its 
consumption  limit.  Thus,  a  transfer  of 
production  rights  can  be  said  to  have 
occurred. 

EPA  finds  further  support  for  its 
interpretation  in  the  contrasting  Protocol 
provision  for  transfers  involving  25- 
kilotonne  Parties  {Article  2,  paragraph 
5).  That  provision  expressly  provides 
that  the  total  combined  calculated  levels 
of  production  of  the  Parties  involved  in 
the  transfer  concerned  cannot  exceed 
production  limits  imposed  by  the 
Protocol  and  that  the  Protocol 
Secretariat  be  notified  of  any  such 
transfer.  The  industrial  rationalization 
provision  contains  no  similar 
requirement  that  a  production  increase 
by  one  Party  be  offset  by  a  production 
decrease  by  another 

The  Agency  does  not  believe  it  is 
necessary  to  require  firms  engaging  in 
industrial  rationalization  to  prove  that 
they  are  doing  so  for  the  specified 
purposes.  Economic  theory  suggests  that 


in  a  free  market,  agreements  to  buy  and 
sell  are  based  on  what  the  participants 
consider  to  be  in  their  economic  self 
interest.  A  firm's  decision  to  export  its 
production  is  thus  by  definition 
"economically  efficient,"  one  of  the  two 
purposes  industrial  rationalization  is  to 
serve. 

While  EPA  believes  that  it  has 
correctly  interpreted  the  industrial 
rationalization  provision,  if  the  Parties 
to  the  Protocol  clarify  this  provision  in  a 
manner  inconsistent  with  EPA's 
interpretation,  the  Agency  intends  to 
modify  its  rule  accordingly. 

EPA  received  three  comments  from 
chemical  producers  that  it  had 
unnecessarily  limited  production 
transfers  with  25-kilotonne  Parties  to 
those  involving  transfers  to  the  United 
States,  whereas  the  Protocol  allows 
transfers  of  production  both  to  and  from 
25-kilotonne  Parties.  EPA  has  modified 
its  final  rule  to  allow  for  this  added 
flexibility.  However,  in  the  case  of 
transfers  of  rights  to  25-kilotonne 
Parties,  EPA  recognizes  that  interests 
beyond  the  narrow  commercial  ones  of 
the  involved  firm  may  be  at  stake.  For 
example,  transfers  may  adversely 
impact  domestic  industry  and  may  have 
broader  trade  implications.  As  a  result, 
EPA  has  reserved  the  right  to  review 
and  approve  any  proposed  transfers  of 
production  rights  to  entities  outside  the 
United  States. 

Any  trades  occurring  under  this 
transaction  are  also  limited  in  size 
because  EPA  believes  that  the  Protocol 
negotiators  did  not  intend  25-kilotonne 
Parties  to  exceed  the  25-kilotonne 
ceiling  as  a  result  of  the  transfer.  The 
Protocol  negotiators  were  concerned 
that  under  the  agreement's  reduction 
schedule,  it  would  become  uneconomic 
for  low-producing  Parties  to  continue 
production.  They  therefore  provided  that 
Parties  with  less  than  25-kilotonnes  of 
production  in  1986  could  transfer  their 
production  rights  to  another  Party  that 
could  produce  controlled  substances 
economically,  or  receive  transfers  of 
rights  so  that  they  could  maintain 
economic  production  levels.  They  did 
not  intend  to  allow  25-kilotonne  Parties 
to  actually  increase  their  production 
capacity  as  a  result  of  buying  rights,  but 
to  make  use  of  other  Parties'  existing 
capacity  or  their  own.  (This  approach  is 
consistent  with  that  taken  to  developing 
countries:  negotiators  allowed  Parties  to 
increase  their  production  in  order  to 
supply  developing  country  Parties  and 
obviate  the  need  for  developing 
countries  to  build  further  production 
facilities.)  Accordingly,  EPA  will  only 
approve  transfers  to  25-kilotonne  Parties 
that  do  not  result  in  the  Party's  total 
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production  rights  exceeding  25 
kilotonnes. 

9.  Availability  of  Consumption 
Allowances  in  Addition  to  Baseline 
Consumption  Allowances  (§  82.10) 

Under  this  section,  Rrms  may  receive 
additional  consumption  allowances 
upon  proof  of  export  of  controlled 
substances.  This  provision  is  consistent 
with  the  Protocol's  definition  of 
consumption  as  production  plus  imports 
minus  exports.  EPA  apportioned 
baseline  consumption  allowances  equal 
to  1986  production  plus  1986  imports 
minus  1986  exports.  As  a  result,  if  the 
United  States  exported  no  controlled 
substances  after  the  Protocol  takes 
effect,  it  will  still  be  in  full  compliance 
with  the  Protocol.  Accordingly,  to  the 
extent  controlled  substances  are 
exported,  additional  consumption 
allowances  can  be  authorized  without 
violating  the  consumption  limits 
established  by  the  Protocol. 

in  the  initial  years  of  the  Protocol's 
operation,  additional  consumption 
allowances  will  be  issued  for  all 
exports.  However,  the  Protocol  provides 
beginning  on  January  1, 1993,  exports  of 
controlled  substances  to  non-Parties 
shall  not  be  subtracted  in  calculating  the 
consumption  level  of  the  exporting 
Party.  To  reflect  this  limitation, 
§  82.10(b)  prohibits  the  grant  of 
additional  consumption  allowances  for 
exports  to  non-Parties  also  beginning  on 
January  1, 1993. 

Seven  commenters  (chemical 
producers  and  a  trade  association) 
stated  that  EPA  had  unnecessarily 
restricted  the  issuance  of  additional 
consumption  allowances  until  exports 
had  been  received  in  the  country  of 
destination.  They  suggested  that  EPA 
instead  consider  a  shipment  an  export 
when  it  departs  the  United  States  so 
that  additional  allowances  for  the 
shipment  could  be  obtained  much 
sooner.  Since  additional  consumption 
allowances  and  authorizations  to 
convert  potential  production  allowances 
to  production  allowances  can  only  be 
used  during  the  control  period  in  which 
they  are  granted,  any  significant  lapse  of 
time  between  shipment  and  the  grant  of 
allowances  would  substantially 
undermine  the  ability  of  firms  to  obtain 
and  use  these  rights,  particularly  during 
the  last  quarter  of  a  control  period. 
These  commenters  argued  that  granting 
allowances  at  the  time  of  export  would 
not  create  a  loophole  (e.g.,  controlled 
substances  not  counted  by  any  nation) 
as  long  as  all  nations  agree  that  exports 
would  be  counted  at  the  time  of 
departure  and  imports  at  the  time  of 
arrival.  The  technical  experts  at  the 
Nairobi  meeting  similarly  recommended 


that  a  shipment  should  be  considered  an 
export  at  the  time  it  leaves  the  country 
of  origin.  EPA  has  decided  to  grant 
consumption  allowances  and 
authorization  to  convert  potential 
production  allowances  upon  proof  that 
controlled  substances  have  been 
shipped  from  the  United  States,  on  the 
assumption  that  the  other  Parties  will 
also  consider  a  shipment  an  export  upon 
its  departure  and  an  import  upon  its 
arrival.  Such  a  uniform  approach,  which 
the  technical  experts  group  has 
recommended,  will  permit  adequate 
monitoring  of  Parties'  compliance. 
However,  if  the  Protocol  Parties  do  not 
adopt  the  technical  experts' 
recommendations,  EPA  will  reconsider 
its  treatment  of  this  issue. 

Three  commenters  (one  chemical 
producer  and  two  halon  users)  also 
requested  that  EPA  specify  a  time  limit 
in  which  it  will  process  requests  for 
additional  consumption  allowances  and 
other  administrative  reviews.  EPA  is  not 
now  in  a  position  to  accurately  assess 
the  time  it  will  require  to  process 
applications,  but  will  endeavor  to 
minimize  any  delays  in  reviewing  and 
acting  on  such  applications.  It  will 
consider  at  some  later  date,  as  part  of  its 
operating  procedures,  establishing  a 
goal  for  timely  processing  of 
applications. 

Two  chemical  producers  suggested 
that  exporters  be  allowed  to  credit 
themselves  with  additional  consumption 
allowances  and  conversion  authority 
upon  exporting  and  that  EPA  should 
monitor  these  exporters'  activities  by 
conducting  an  annual  audit  of  each  firm. 
EPA  cannot  accept  this  suggestion 
because  it  would  create  far  too  much 
uncertainty  as  to  whether  a  particular 
export  qualified  for  additional 
allowances  and  thus  whether  the  United 
States  was  complying  with  the  Montreal 
Protocol.  EPA  also  believes  that  an 
affirmative  decision  by  EPA  on  each 
application  for  additional  allowances 
would  reduce  the  possibility  of  fraud 
and  provide  greater  market  certainty  for 
future  transactions  involving  production 
and  consumption  allowances. 

10.  Exports  to  Parties  (§  82.11) 

This  section  sets  forth  the  process  by 
which  any  person  may  export  controlled 
substances  to  another  Party  to  the 
Protocol  and  obtain  from  EPA 
authorization  to  convert  potential 
production  allowances  to  production 
allowances.  The  authorization  will  only 
be  valid  during  the  control  period  in 
which  it  is  issued.  Requests  for 
authorization  to  convert  will  also  be 
considered  a  request  for  additional 
consumption  allowances  under  §  82.10. 


Following  the  export  of  a  controlU'd 
substance  and  receipt  of  authorization 
to  convert  potential  production 
allowances  to  production  allowances, 
the  recipient  has  two  options.  If  the 
person  holds  potential  production 
allowances  (issued  under  §  82.9),  he 
may  use  his  conversion  authorization  to 
produce  controlled  substances 
consistent  with  §  82.11  or,  if  he  does  not 
hold  potential  production  allowances,  he 
may  transfer  his  conversion 
authorization  under  §  82.12  to  a  person 
that  does.  In  keeping  with  the  Protocol, 
EPA's  rule  sets  a  10  percent  limit  on 
potential  production  allowances  for  the 
freeze  and  20  percent  reduction  stages 
for  Group  I  and  Group  II  controlled 
substances  and  a  15  percent  limit  for  the 
50  percent  reduction  stage  for  Group  I 
chemicals. 

As  discussed  above  in  the  context  of 
the  issuance  of  additional  consumption 
rights  (§  82.10),  several  commenters 
requested  that  EPA  consider  a  shipment 
an  export  when  it  leaves  this  country, 
instead  of  when  it  arrives  in  another. 
EPA  has  modified  the  rule  to  allow  for 
exports  to  be  counted  at  the  time  they 
leave  the  country.  As  a  result.  EPA  has 
dropped  that  part  of  §  82.11  which 
requested,  as  part  of  the  application  for 
authorization,  the  date  the  shipment 
arrived  at  the  foreign  destination. 

11.  Transfer  of  Production  and 
Consumption  Allowances  (§  82.12) 

EPA's  proposed  §  82.12  permitted  the 
transfer  of  the  allowances  granted  under 
this  rule  subject  to  certain  procedural 
safeguards.  This  transfer  section  is 
reserved  in  today's  final  rule  pending 
further  review  of  the  procedural 
safeguards.  Even  without  the  transfer 
provision,  the  regulation  fully 
implements  the  Montreal  Protocol. 
However,  EPA  recognizes  that  the 
transfer  provision  will  make  the  rule 
more  economically  efficient.  EPA 
expects  to  promulgate  a  final  transfer 
provision  in  advance  of  the  effective 
dale  of  todays  regulation. 

12.  Recordkeeping  and  Reporting 
Requirements  (§82.13) 

The  December  14  NPRM  outlined 
alternative  reporting  and  recordkeeping 
requirements  for  producers,  importers 
and  exporters  of  controlled  substances. 
Generally,  EPA  proposed  that  producers 
and  importers  maintain  daily  records  of 
production  or  imports  and  submit 
monthly  reports  to  EPA  to  monitor 
compliance.  EPA  also  proposed  that 
producers  file  and  periodically  update 
annual  production  plans  for  compliance 
purposes.  Similarly,  the  Agency 
proposed  that  exporters  report  their 
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shipments  on  a  monthly  basis.  In  the 
December  14  preamble.  EPA  outlined 
several  options  of  varying  detail  for 
reports  and  recordkeeping  (52  PR  47504). 
In  the  discussion  that  followed  those 
options.  EPA  stated  that  it  was  leaning 
toward  requiring  more  detailed 
requirements  to  facilitate  its  monitoring 
of  compliance. 

Since  the  December  14  proposal,  EPA 
has  reviewed  the  comments  on  these 
reporting  and  recordkeeping 
requirements.  In  addition  to  these 
comments,  EPA  has  met  with  the 
producers  of  controlled  substances  to 
discuss  the  reporting  burdens  of  the 
proposed  rule,  and  visited  three  plants 
to  review  current  producer 
recordkeeping  practices. 

a.  Producers.  (1)  Daily 
Recordkeeping — The  December  14 
proposed  rule  requested  that  producers 
maintain  the  following  information: 
Daily  records  of  the  quantity  of  the 
controlled  substances  produced  at  each 
facility  including  controlled  substances 
produced  and  consumed  for  feedstock 
purposes;  daily  records  of  the  quantities 
of  HCFC-22  and  CFC-116  that  may  also 
be  produced  at  the  same  facilities; 
continuous  records  of  the  reactive 
temperatures  and  pressures  within  the 
primary  reactor  and  initial  distillation 
column  at  each  facility  during  the 
production  operations:  daily  records  of 
purchases  and  uses  of  specified 
materials  consumed  in  producing  the 
regulated  chemicals;  and  daily  records 
of  the  quantity  and  purchaser  of 
controlled  substances  produced  at  each 
plant  (Section  82.13(e)).  The  proposal 
required  that  these  records  be  retained 
for  a  period  of  four  years. 

EPA  requested  daily  records  to  obtain 
precise  information  on  production  as 
well  as  important  independent  checks 
for  verification.  These  checks  include 
the  quantity  of  feedstock  consumed  in 
production  and  the  volume  of  chemicals 
which  could  be  produced  within  the 
same  production  unit  (i.e.,  HCFC-22  and 
CFC-116),  as  well  as  sales  of  these 
chemicals.  EPA  believed  that  the  more 
precise  information  would  aid  in 
verifying  reported  production  and 
pinpointing  violations. 

Seventeen  commentors  believed  that 
these  daily  recordkeeping  requirements 
were  unnecessary  and  excessive. 
Specifically,  several  commentors 
believed  that  such  parameters  as 
feedstock  materials  bought  and  used, 
records  of  sales  volumes  and  customers, 
and  reactor  temperatures  and  pressure 
were  unnecessary  and  in  some  cases 
meaningless  as  checks  on  production. 

In  reviewing  the  recordkeeping 
practices  of  producers.  EPA  found  that 
much  of  the  information  required  by  the 


proposal  is  currently  recorded  on  a  daily 
basis  by  the  industry.  Since  this 
information  is  already  being  recorded, 
EPA  does  not  believe  that  a  requirement 
for  aaily  recordkeeping  is  excessively 
burdensome,  and  therefore  maintains 
with  modifications  that  requirement  in 
the  final  rule.  EPA  recognizes  that  while 
continuous  records  of  reactive 
temperature  and  pressure  may  provide  a 
check  on  production,  they  would  also 
entail  detailed  analysis  for  compliance 
monitoring  when  other  information  is 
available.  For  this  reason,  these 
parameters  have  been  eliminated  from 
the  daily  recordkeeping  requirements. 
EPA  has  also  eliminated  the  requirement 
for  sales  records  which  were  to  be 
maintained  for  each  plant.  In  many 
cases,  sales  are  recorded  at  the 
producer  level  but  not  at  the  plant  level; 
based  on  its  review.  EPA  believes  that 
shipments  serve  as  a  better  check  on 
production.  EPA  has  also  eliminated 
recordkeeping  requirements  for  the 
quantities  of  feedstocks  purchased. 
Since  these  raw  materials  may  be  used 
in  the  production  of  chemicals  other 
than  controlled  substances,  purchase 
records  may  not  provide  a  useful  check 
on  quantities  of  raw  materials  consumed 
for  production  of  controlled  substances. 

For  the  final  rule,  producers  are 
required  to  maintain  dated  records  of 
the  quantity  of  the  CFCs  and  halons 
produced  at  each  facihty  including  the 
dated  records  of  the  quantity  of 
controlled  substances  used  as 
feedstocks  in  the  manufacture  of 
controlled  substances  and  in  the 
manufacture  of  non-controlled 
substances,  any  virgin,  used  or  recycled 
controlled  substances  introduced  into 
the  production  process  of  new 
controlled  substances.  They  are  also 
required  to  keep  records  of  the  following 
feedstock  materials  consumed  in 
producing  the  regulated  chemicals  at 
each  plant:  Carbon  tetrachloride, 
perchloroethylene,  chloroform, 
hydrofluoric  acid,  chlorine,  bromine, 
CFC-113;  HCFC-22;  and  CFC-23.  EPA 
requests  records  of  feedstocks 
consumed  since  EPA  can  approximate 
the  quantity  of  controlled  substances 
produced  by  monitoring  the  materials 
consumed.  Producers  must  also 
maintain  dated  records  of  HCFC-22  and 
CFC-116  produced  within  the  same 
facility  or  production  unit  of  a  controlled 
substance.  The  production  volume  of 
HCFC-22  and  CFC-116  will  help 
determine  the  duration  of  time  in  which 
facilities  are  dedicated  to  the  production 
of  controlled  substances  if  the  plant 
maintains  year  round  production.  The 
Agency  also  requires  records  for  the 
quantity  of  used  or  recycled  controlled 
substances,  the  date  received,  and  the 


names  and  addresses  of  the  sources  of 
recyclable  or  recoverable  materials 
containing  controlled  sobstances  which 
are  recovered  at  each  plant.  EPA  is  also 
requesting  that  records  of  shipments  of 
controlled  substances  from  plants  be 
maintained.  This  is  a  new  requirement, 
recommended  in  discussion  with 
industry,  whish  is  based  on  current 
practices  and  which  EPA  believes  will 
aid  the  Agency  in  verifying  production. 

Based  on  a  review  of  producer's 
methods  of  monitoring  CFC  and  halon 
production.  EPA  believes  that  current 
methods  of  recordkeeping  will  generally 
be  sufficient  to  satisfy  the  recordkeeping 
requirements.  EPA  is  aware  that  some 
producers  may  not  make  daily 
production  estimates  over  weekends, 
and  that  production  may  not  be 
measured  directly  but  determined  from 
records  of  consumption,  shipments,  and 
inventories.  EPA  believes  these 
accounting  procedures  are  acceptable 
for  purposes  of  this  regulation,  but  needs 
to  verify  that  currently  maintained 
records  are  sufficient  to  comply  with 
recordkeeping  requirements.  EPA  is 
requiring  producers  to  submit  within  120 
days  of  publication  of  this  rule  a  report 
detailing  how  production  is  measured  on 
a  regular  basis  and  how  this  data  will  be 
used  to  determine  quarterly  production 
figures  in  kilograms.  Any  change  in 
accounting  and  measurement  methods 
must  be  described  and  submitted  to  EPA 
within  60  days  of  the  change.  EPA 
reserves  the  right  to  require  alternate 
measurement  techniques  if  deemed 
necessary. 

EPA  has  altered  the  requirement  that 
these  records  be  maintained  from  a 
period  of  four  years  to  a  period  of  three 
years.  EPA  believes  that  it  may  be 
necessary  to  review  historical 
production  records  during  investigations 
of  potential  violations  and  that  three 
years  of  past  activity  should  prove 
adequate  for  such  review. 

(2)  Production  Reports.  In  the 
December  14  proposal  EPA  requested 
monthly  reports  within  15  days  after  the 
reporting  period  from  producers  of  the 
controlled  substances  for  each  plant  and 
for  all  plants  owned  by  the  same 
company.  EPA  requested  that  the 
reports  include  summaries  of  monthly 
production  of  the  controlled  substances; 
quantities  of  HCFC-22  and  CFC-116 
produced  that  month  at  each  facility: 
monthly  summaries  of  the  quantity  of 
sales  for  each  of  the  controlled 
substances:  the  quantity  and  source  of 
material  containing  recoverable 
controlled  substances  and  the  quantity 
of  controlled  substances  recovered: 
summaries  of  total  monthly  and  control 
period-to-date  production  of  the 
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calculated  levels  of  Group  I  and  Group 
II  controlled  substances;  and  the 
producer's  total  consumption 
allowances,  production  allowances  and 
authorization  to  convert  potential 
production  allowances  to  production 
allowances. 

In  their  comments,  industry  members 
argued  that  quarterly  or  annual 
reporting  was  sufficient,  and  that  a  30- 
to  45-day  filing  period  at  the  end  of  the 
reporting  period  was  necessary.  In 
addition,  commenters  believed  that  the 
reporting  of  unregulated  chemicals  was 
not  required  to  measure  compliance. 

After  consideration  of  these 
comments  and  based  on  meetings  with 
producers  and  site  visits.  EPA  has 
determined  that  quarterly  reports  with  a 
filing  period  of  45  days  after  the  close  of 
the  reporting  period  are  appropriate. 
Quarterly  reporting  will  provide  EPA 
with  periodic  review  of  producer's 
compliance  with  the  regulation  during  a 
control  period  and  help  target 
inspections  while  minimizing  the 
reporting  burden  on  producers.  EPA  has 
extended  the  filing  period  to  45  days  to 
allow  companies  adequate  time  to 
review  and  verify  their  reports  and  to 
allow  companies  with  more  than  one 
plant  to  compile  the  information  into  a 
single  report.  EPA  has  considered  fiscal 
quarters  rather  than  actual  quarters. 
However,  the  Montreal  Protocol  does 
not  allow  EPA  the  flexibility  to  shift  to 
fiscal  control  quarters. 

Therefore  EPA  requires  that  producers 
report  on  a  quarterly  basis  consistent 
with  the  applicable  control  period. 

Since  one  purpose  of  these  reports  is 
to  provide  EPA  with  information  to 
verify  production,  EPA  requests  that 
producers  submit  the  following 
information:  Summaries  of  quarterly 
production  of  the  controlled  substances, 
specifying  the  quantity  used  and 
consumed  as  feedstock  for  controlled 
and  non-controlled  substances:  the 
quantity,  the  date  received  and  source 
of  material  containing  recoverable 
controlled  substances  and  the  quantity 
of  controlled  substances  recovered; 
summaries  of  total  quarterly  and 
control-period-to-date  calculated 
production  levels  of  Group  I  and  Group 
II  controlled  substances;  and  the 
producer's  total  expended  and 
unexpended  consumption  allowances, 
expended  and  unexpended  production 
allowances,  potential  production 
allowance,  and  authorization  to  convert 
potential  production  allowances  to 
production  allowances,  as  of  the  end  of 
the  quarter. 

One  change  in  the  proposed  reporting 
requirements  involves  reporting  of  the 
quantity  of  shipments  from  each  plant 
for  each  of  the  controlled  substances. 


instead  of  sales.  This  change  has  been 
made  because  shipments  are  a  more 
accurate  check  than  sales  on  production 
and  records  of  these  are  currently 
maintained  by  producers.  EPA  has 
deleted  the  requirement  that  producers 
report  the  quantities  of  HCFC-22  and 
CFC-ne  produced.  This  information  is 
still  required  for  recordkeeping  purposes 
so  that  it  can  be  reviewed  during  site 
inspections,  but  need  not  be  included  in 
reports  to  EPA. 

(3)  Annual  Production  Plan.  EPA 
proposed  in  the  December  14  NPRM  that 
producers  submit  annual  production 
plans  for  each  facility  and  notify  the 
Agency  of  any  significant  shifts  in  the 
location  or  quantity  of  production.  EPA 
believed  that  such  plans  would  provide 
useful  information  for  monitoring 
compliance. 

Industry  members  commented  that  the 
production  plans  are  an  unnecessary 
check  on  compliance.  Furthermore, 
although  firms  are  likely  to  develop  an 
annual  production  plan  for  internal 
purposes,  these  plans  rarely  agree  with 
actual  monthly  or  quarterly  production 
volumes.  They  also  objected  to  the 
requirement  that  companies  would  need 
to  notify  EPA  when  production  shifts 
occurred  to  meet  demand  shifts.  EPA  no 
longer  believes  that  continual 
justification  of  production  volumes  with 
the  production  schedules  in  the 
production  plan  will  assist  it  in 
monitoring  compliance.  For  this  reason, 
EPA  has  eliminated  the  annual 
production  plan  as  a  reporting 
requirement. 

b.  Importers.  (1)  Daily 
Recordkeeping— EPA  proposed  that 
importers  maintain  daily  records  of  the 
quantity  of  controlled  substances 
imported;  the  dates  and  ports  of  call  for 
imports;  the  date  and  port  of  entry  into 
the  country;  the  dates  on  which  and  the 
country  in  which  the  imported 
controlled  substances  were  produced: 
and  a  name  of  a  person  from  whom 
additional  information  can  be  obtained. 
Similar  to  daily  recordkeeping  by  the 
producers,  EPA  proposed  daily 
recordkeeping  by  the  importers  to 
provide  more  precise  information  on 
import  activities  which  would  aid  in 
evaluating  trades  and,  pinpointing 
violations  and  allow  comparison  with 
U.S.  Custom  and  Census  data. 

Comments  on  proposed  daily  records 
from  importer's  related  primarily  to  the 
scope  of  items  to  be  recorded.  Because 
imports  are  now  counted  at  the  time 
they  are  received  in  a  country,  it  is  no 
longer  necessary  to  know  the  date  on 
which  they  were  produced.  For  the  same 
reason  the  Agency  will  not  require  the 
datef  and  ports  of  call  for  imports. 


The  final  rule  requires  that  importers 
maintain  daily  records  of  the  following: 
the  quantity  of  virgin  used  and  recycled 
controlled  substances  imported:  the  date 
and  port  of  entry  into  the  United  States 
or  its  territories;  the  country  from  which 
the  imported  controlled  substances  were 
exported  and  the  port  of  exit.  In 
addition,  EPA  requires  importers  to 
record  the  commodity  code  and  his 
importer  number  for  each  shipment 
Importers  must  also  keep  the  following 
documentation  to  verify  imports:  the  bill 
of  lading,  the  invoice  and  U.S.  Custom's 
Entry  Summary  Form  (Form  7501).  This 
information  will  allow  EPA  during 
compliance  checks  and  investigations  of 
potential  violations  to  check  U.S. 
Census  reports  against  shipments. 
Retention  of  the  bill  of  lading  and  the 
invoice  is  necessary  to  provide  EPA 
with  an  independent  check  on  quantities 
imported,  separate  from  Census  and 
Customs  data. 

(2)  Monthly  Reporting.  EPA  proposed 
to  require  importers  to  submit  a  monthly 
summary  of  the  information  recorded  on 
a  daily  basis.  In  addition,  monthly 
reports  by  importers  were  to  include 
totals  for  control-period-to-date  and  the 
importer's  total  consumption  allowances 
at  the  end  of  the  month. 

Commenters  generally  believed  that 
monthly  reporting  is  too  frequent  and 
that  quarterly  reporting  would  be 
sufficient.  They  also  argued  that  a  30- 
day  filing  period  after  the  close  of  the 
reporting  period  is  needed  to  provide 
accurate  reports  to  EPA. 

For  the  final  rule  EPA  requires  that 
importers,  like  producers,  file  quarterly 
reports  within  45  days  of  end  of  the 
reporting  period.  Importers  may  receive 
shipments  at  several  ports  throughout 
the  country  and  45  days  are  needed  to 
collect  this  information.  EPA  believes 
that  these  companies  need  sufficient 
time  to  summarize  the  information  and 
report  accurate  quantities.  Also  since 
several  importers  are  also  producers,  the 
reporting  period  for  importers  should  be 
consistent  with  the  45  day  reporting 
period  for  producers.  These  reports  must 
include  the  following:  The  quantity  of 
controlled  substances  that  are  imported 
in  that  quarter;  the  calculated  levels  of 
Groups  1  and  II  controlled  substances 
imported  for  the  quarter  and  the  total  for 
the  control  period;  the  total  quantity  of 
expended  and  unexpended  consumption 
allowances  the  importer  holds  at  the 
end  of  the  quarter.  The  importer  must 
also  provide  a  summary  of  his  import 
activities  which  shall  include  the 
quantity  of  each  import,  the  date  and 
port  of  entry  into  the  United  States  or  its 
territories;  the  country  from  which  the 
imported  controlled  substances  were 
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imported  and  the  port  of  exit;  and  a 
name  and  address  from  whom 
additional  information  can  be  obtained. 
In  addition,  the  commodity  code  and  his 
importer  number  have  been  included  to 
assist  with  comparison  and  verification 
of  importer  records  with  U.S.  Census 
and  Customs  records. 

c.  Exporters.  EPA  proposed  that 
exporters  who  did  not  report  under 
§§  82.10  and  82.11  of  the  rule  submit 
reports  within  one  month  of  export 
which  would  include  the  name  and 
address  of  the  exporter  and  recipient  of 
the  export;  the  exporter's  Employer 
Identification  Number  (EIN);  the  type 
and  quantity  of  controlled  substances 
exported;  the  date  on  which  and  port 
from  which  the  exports  were  shipped; 
the  date  and  country  to  which  the 
exports  were  shipped;  and  the  date  and 
source  from  whom  the  exported 
controlled  substance  were  purchased. 
EPA  requested  the  information  to 
provide  a  basis  for  independently 
verifying  that  exports  were  shipped. 

EPA  has  modified  these  reporting 
requirements  for  exporters  not 
requesting  additional  consumption 
rights  under  §§  82.10  and  82.11.  Firms 
not  requesting  additional  consumption 
rights  must  report  within  45  days  of  the 
end  of  the  control  period.  EPA  requires 
this  information  to  comply  with  the 
Montreal  Protocol  and  therefore  does 
not  believe  that  monthly  reporting  is 
necessary.  Since  consumption  rights  are 
not  requested  for  these  exports,  periodic 
monitoring  and  independent  verification 
is  not  needed.  Consequently,  these 
exporters  need  only  report  at  the  end  of 
the  control  period. 

From  these  exporters  EPA  requires  the 
following:  name  and  address  of  exporter 
and  recipient  of  the  exports,  the 
exporter's  Employer  Identification 
Number  (EIN);  the  type  and  quantity  of 
controlled  substances  exported  and  the 
percent  that  is  recycled  or  used;  date 
and  port  from  which  the  exports  were 
shipped.  The  commodity  code  of  the 
shipment  is  a  new  requirement  which 
allows  EPA  to  verify  these  shipments. 
Also,  because  exports  are  now  to  be 
counted  at  the  time  of  their  departure 
from  this  country  instead  of  their  date  of 
receipt  in  a  foreign  country.  EPA  has 
eliminated  the  requirement  that 
exporters  report  the  date  of  a  shipment's 
arrival  in  the  receiving  country.  EPA  has 
maintained  the  date  and  source  from 
whom  the  exported  controlled  sub.stance 
were  purchased  as  a  reporting 
requirement  to  ensure  that  in  calculating 
its  national  consumption  limit,  only 
virgin  controlled  substances  that  are 
exported  are  subtracted  from  its  total 
consumption. 


EPA  has  added  §  82.13(b)  regarding 
the  use  of  reports  and  records  for 
purposes  of  compliance  determinations 
to  clarify  the  Agency's  original  intent 
that  the  records  and  reports  required 
would  be  used  not  only  for  compliance 
monitoring,  but  also  for  compliance 
determinations.  EPA  does  not  intend  to 
limit  the  use  of  other  evidence 
admissible  under  the  Federal  Rules  of 
Evidence.  The  Federal  Rules  of  Evidence 
permit  the  introduction  of  all  relevant 
evidence,  subject  to  limited  exceptions. 

EPA  is  deferring  decision  on  whether 
to  make  public  any  or  all  of  the  above 
reporting  information  required  under 
§  82.13.  EPA  solicited  public  comment 
on  this  issue  in  its  May  24. 1988 
supplemental  proposal.  The  reporting 
requirements  will  not  become  operative 
until  after  the  rule  takes  effect,  which 
will  not  occur  before  January  1. 1989. 
and  the  first  reports  will  be  submitted 
after  that  time.  Affected  persons  must  at 
the  time  of  submission  specify  what  of 
the  submitted  data  is  covered  by  40  CFR 
Part  2.  Subpart  B.  which  governs  the 
treatment  of  business  information,  or  a 
waiver  of  any  confidentiality  claim  will 
have  occurred.  EPA  plans  to  make  a 
determination  as  to  the  releasability  of 
the  reporting  information  at  some  future 
date. 

13.  Payment  of  Fees  (§  82.14) 

In  the  preamble  to  the  December  14 
proposal.  EPA  discussed  requiring 
payment  of  an  administrative  fee  to 
cover  the  costs  of  operating  the  program 
(52  FR  at  47505).  This  fee  would  be 
imposed  under  the  Independent  Offices 
Appropriation  Act  (31  U.S.C.  9701).  The 
preamble  described  what  activities 
might  be  covered  by  the  fee.  how  EPA 
might  determine  the  costs  of  these 
activities,  and  how  the  fee  might  be 
implemented.  While  seeking  comment 
on  these  issues,  EPA  did  not  propose 
specific  fee  language  in  its  proposed  rule 
(proposed  Section  82.14  was  simply 
reserved  for  this  purpose). 

Many  commenters  objected  to  the 
imposition  of  an  administrative  fee. 
Fourteen  chemical  producers  and  users 
stated  that  the  fee  proposal  had  not 
been  adequately  detailed  in  the 
proposal,  and  that  therefore  EPA  should 
not  take  final  action  without  additional 
comment.  Two  chemical  producers 
argued  that  EPA.  by  streamlining  its 
administrative  processes,  could  avoid 
any  need  for  a  fee  to  cover 
administrative  costs. 

EPA  believes  that  modifications  in  the 
reporting  and  recordkeeping  provisions 
have  substantially  reduced  the 
administrative  burden  associated  with 
the  operations  of  the  allocated  quota 
system.  Moreover,  until  the  program 


begins,  it  is  difficult  to  determine  the 
costs  of  operation.  The  number  of 
transfers  and  exports  are  unknown  and 
will  largely  determine  total  program 
costs.  Assuming  a  limited  number  of 
such  transactions.  EPA  does  not  believe 
that  substantial  Agency  resources  will 
be  required  to  operate  the  program  and 
is  concerned  that  the  costs  of  operating 
the  fee  program  will  be  a  substantial 
share  of  the  total  costs  of  the  allocated 
quota  program. 

Because  of  these  concerns.  EPA  has 
not  included  in  this  notice  a  final 
provision  requiring  payment  of  an 
administrative  fee.  However,  the 
Agency  intends  to  reserve  §  82.14  and 
will  determine  at  some  future  date  if 
resource  costs  justify  promulgating  an 
administrative  fee  requirement. 

14.  Appendices  to  Part  82 

As  part  of  the  December  14  NPRM. 
EPA  set  forth  several  appendices  to  the 
proposed  rule.  Appendix  A  contains  the 
ozone  depletion  weights  for  each  of  the 
controlled  substances.  These  weights 
are  based  on  the  atmospheric  lifetimes 
and  the  amount  of  bromine  and  chlorine 
in  each  of  the  chemicals  contained  on 
the  list.  The  weights  are  used  in 
determining  the  "calculated  levels"  of 
each  controlled  substance — the  quantity 
of  the  chemical  multiplied  by  its  ozone 
depletion  weight. 

Appendix  A  contains  the  ozone 
depletion  weights  specified  by  the 
Montreal  Protocol  with  one  exception. 
EPA  has  included  a  weight  of  6  for 
Halon  2402.  whereas  the  Protocol  leaves 
this  weight  for  future  determination. 

EPA  received  several  comments, 
questioning  the  scientific  basis  for  the 
ozone  depletion  weights  assigned  to  the 
halons.  EPA  clearly  stated  in  the 
preamble  to  the  December  14  NPRM  that 
the  weights  assigned  to  the  halons  are 
based  on  more  limited  research  than 
those  assigned  to  the  CFCs  and 
therefore  are  substantially  less  certain. 
However,  the  current  weights,  including 
that  assigned  to  Halon  2402.  represent 
the  best  available  information  from  the 
scientific  community.  Additional  work  is 
underway  to  review  the  determination 
of  ozone  depletion  weights  for  each  of 
the  controlled  substances.  This  analysis 
will  be  examined  as  part  of  the  periodic 
assessments  required  by  the  Protocol 
and  modifications  to  the  weights  will  be 
made,  if  warranted.  Moreover,  if  the 
Parties  adopt  a  different  weight  for 
Halon  2402  than  that  contained  in  the 
final  rule,  the  Agency  will  consider 
revising  that  aspect  of  the  rule. 

Two  commenters  from  the 
refrigeration  industry  expressed  concern 
that  the  weights  for  several  of  the  CFCs 
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had  changed  from  prior  EPA 
publications  and  that  the  chai^  had  led 
to  CFC-115  being  "unexpectedly"  added 
to  the  list  of  sabstances  covered  by  the 
Montreal  Protocol.  EPA  notes  that  the 
basis  of  the  ozone  depletion  weights  for 
the  CFCs  has  not  changed,  but  that  the 
context  in  which  the  weights  are  being 
used  has  shifted.  Early  EPA  studies 
reported  weights  on  a  per  nralecule 
basis  which  is  generally  more  useful  for 
the  purposes  of  atmospheric  modelling. 
When  the  context  in  which  these 
weights  were  used  shifted  to  regulatory 
controls,  it  becomes  more  appropriate  to 
report  weights  on  a  per  kilogram  basis. 
Thus,  the  weight  only  changed  to 
correspond  to  a  change  in  tike  applicable 
unit  of  measurement.  CFC-115  was 
appropriately  included  in  the  Protocol 
because  it  is  among  the  commercially 
available  fully  halogenated  compounds. 

Taking  these  comments  into 
consideration,  EPA  has  not  altered  the 
ozone  depletion  weights  included  in 
Appendix  A,  but  will  continue  to 
monitor  relevant  research  and  will 
modify  these  weights  fai  the  future  if  new 
information  warrants  such  change. 

15.  Preemption  of  State  and  Local 
Regulations 

Numerous  commenters  have  urged 
EPA  to  state  that  the  final  rale  preempts 
any  state  or  local  law.  Section  159(b)  of 
the  Clean  Air  Act  provides  that  if  EPA 
adopts  a  regulation  to  protect  the 
stratosphere,  "no  state  or  political 
subdivision  thereof  may  adopt  or 
attempt  to  enforce  any  requirement 
respecting  the  control  of  any  such 
substance,  practice,  process,  or  activity 
to  prevent  or  abate  such  a  risk,  unless 
the  requirement  of  the  state  or  political 
subdivision  is  identical  to  the  subject  of 
such  regulation."  EPA  does  not  interpret 
section  159(b]  as  meaning  that  the 
adoption  of  any  federal  regulation  of 
any  substance,  practice,  process,  or 
activity  would  preempt  the  entire  field 
of  stratospheric  ozone  regulation.  As  the 
Report  by  the  Committee  on  Interstate 
and  Foreign  Commerce  (House  Report 
95-294  (1977)  p.  99)  explained.  'Thus,  for 
example,  if  the  Administrator  were  to 
promulgate  regulations  limiting  or 
prohibiting  use  of  halocarbon 
compounds  as  foaming  or  blowing 
agents  in  certain  industrial  processes, 
states  and  localities  would  be 
preempted  from  regulating  or  prohibiting 
such  use  of  such  compounds,  except  in 
accordance  with  federal  regulation. 
State  or  local  regulation  of  other  uses  of 
such  compounds  would  not  be 
preempted  thereby,  however."  In  EPA's 
view,  states  and  political  subdivisions 
would  be  prohibited  from  adopting  any 
production  or  import  hmits  not  identical 


to  those  in  EPA's  regulation.  However, 
since  EPA's  regulation  only  covers  the 
production  and  importation  of  CFCs  and 
halons,  state  or  locally  imposed  Umits, 
for  example,  on  specific  uses  would  not 
be  precluded  by  the  preemption 
provision. 

V.  Impact  of  Proposed  Action 

As  part  of  its  evaluation  and  response 
to  public  comments,  EPA  has  revised  its 
RIA.  The  results  of  the  final  RIA  are 
described  in  the  following  sections. 
Significant  comments  received  on  the 
December  RIA  and  on  issues  raised  in 
the  December  14  NPRM.  alcHig  with 
EPA's  response  to  these  comments,  are 
also  presented. 

A.  Reductions  in  Ozone  Depletion 

Today's  final  action  should 
substantially  reduce  the  threat  of 
stratospheric  ozone  depletion  and  the 
accompanying  risks  to  human  health 
and  the  environment.  As  shown  earlier 
in  Table  3,  in  the  absence  of  regulatory 
action  to  limit  the  growth  of  CFCs  and 
halons,  ozone  depletion  of  greater  than 
50  percent  by  the  year  2075  would  be 
likely.  Implementation  of  the  Protocol  by 
the  United  States,  most  of  the  other 
developed  nations  and  a  large  majority 
of  the  developing  nations  are  projected 
to  reduce  the  risks  of  depIeticHi  to  under 
2  percent  in  2075.  Because  37  nations 
have  already  signed  the  Montreal 
Protocol,  assumptions  concerning 
widespread  participation  by  both 
developed  and  developing  countries 
appear  reasonable. 

Given  the  large  uncertainties  inherent 
in  the  ciurent  atmospheric  models,  in 
projecting  long-term  growth  rates  for  the 
relevant  trace  gases,  and  in  predicting 
the  degree  of  participation  by  other 
nations  in  the  Protocol,  EPA  beUeves  its 
action  represents  a  reasoitable  response 
to  the  ozone  depletion  threat  established 
by  the  scientific  evidence  available  at 
the  time  of  this  rulemaking.  However,  as 
described  above,  the  Ozone  Trends 
Panel  Summary  suggests  that  important 
new  evidence  will  soon  be  available. 
EPA  intends  to  seek  public  comment  on 
the  full  report  when  it  becomes 
available  and  integrate  this  new 
evidence  into  a  supplemental  risk 
assessment  the  Agency  is  currently 
preparing.  EPA  also  intends  to  work 
toward  expediting  and  actively 
participating  in  upcoming  assessments 
and  reviews  called  for  by  the  Montreal 
Protocol. 

B.  Economic  Impact 

As  part  of  the  accompanying  RIA 
EPA  examined  the  potential  costs  to 
United  States  industry  of  meeting 
various  levels  of  reductions  in  CFC  and 


halon  production  and  consumption.  It 
also  analyzed  and  compared  these  costs 
to  the  potential  health  and 
environmental  benefits  of  reduced 
exposure  to  harmful  ultraviolet  radiation 
which  would  result  from  measures  to 
protect  the  ozone  layer.  The  health  and 
environmental  benefits  assessed  are 
those  accruing  to  the  United  States 
alone,  but  are  based  on  the  assumption 
that  most  other  nations,  through  their 
participation  in  the  Montreal  Protocol, 
join  in  making  the  same  level  of 
reductions  undertaken  by  this  country. 

As  explained  in  the  preamble  to  the 
December  14  NPRM  and  detailed  in  the 
final  RIA,  the  cost  analysis  takes  a 
"bottom  up"  approach.  It  examines  uses 
of  CFCS  and  halons  within  eight  major 
industrial  groupings:  Refrigeration;  air 
conditioning;  flexible  foam;  rigid  foam; 
solvent  cleaning;  sterilization;  fire 
extinguishant:  and  miscellaneous. 
Within  these  larger  groupings  it 
examined  74  specific  use  applications 
(e.g.,  commercial  refrigeration,  home 
refrigeration,  etc.).  To  determine  costs, 
the  RIA  examined  over  900 
technologically  feasible  options  for 
reducing  consumption  of  these 
chemicals.  Since  many  of  these  options 
were  eliminated  from  consideration 
because  of  high  costs  or  possible 
toxicity,  the  analysis  drew  from 
approximately  300  technically  feasible 
responses  to  controlling  the  use  of  CFCs 
and  halons. 

The  potential  benefits  examined  in  the 
RIA  also  cover  a  broad  range  of  health 
and  environmental  impacts.  Any 
significant  shift  in  the  quantity  and 
make-up  of  ultraviolet  radiation  striking 
the  earth's  surface  would  represent  a 
major  change  in  one  of  the  basic 
environmental  parameters,  affecting 
most  forms  of  biological  life.  While  the 
RIA  attempts  to  quantify  some  of  the 
likely  major  impacts  (e.g.,  skin  cancers), 
limited  research  completed  to  date 
prevents  the  quantification  of  other 
potentially  significant  risks  (e.g.. 
immune  suppression). 

1.  Economic  Costs  of  Reductions 

The  analysis  contained  in  the  RIA 
examines  and  provides  cost  estimates 
for  a  wide  variety  of  different  control 
options  over  a  long  period  of  time.  The 
types  of  controls  examined  include: 
Engineering  controls;  chemical 
substitutes;  product  substitutes;  changes 
in  work  practices;  and  recycling  and 
recovery  technologies.  The  analysis 
sought  to  include  technologies  that  were 
currently  available,  along  with  those 
that  were  likely  to  become  commercially 
available  over  the  next  decade.  It  also 
took  into  consideration  such  factors  as 
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changes  in  energy  costs  and  compliance 
with  other  relevant  environmental 
requirements  (e.g..  water  pollution  or 
worker  exposure  restrictions). 

Estimates  of  the  costs  of  reducing  CFC 
or  halon  use  to  specified  levels  are 
developed  using  the  Integrated 
Assessment  Model  (lAM).  which  is 
detailed  in  Appendix  I  of  the  RIA. 
Essentially,  this  model  operates  by 
prioritizing  the  potential  reductions  in 
CFC  and  halon  use  on  the  basis  of  least 
cost  and  the  judgment  of  EPA 
contractors  and  staff  based  on 
discussions  with  industry 
representatives  on  how  firms  are  likely 
to  respond  to  reduction  requirements. 
Several  commenters  raised  concerns 
with  the  RIA's  cost  projections.  Two 
chemical  producers  stated  that  EPA  had 
underestimated  the  costs  of  reductions. 
In  particular,  they  claimed  that  the  large 
number  of  options  that  EPA  predicted 
would  save  money  suggested  that  EPA 
had  left  out  factors  affecting  costs.  EPA 
has  reviewed  its  cost  documentation 
and  analysis  and  modified  some  of  the 
cost  estimates  based  on  the  additional 
information  provided  by  commenters. 
(Specific  changes  are  presented  in  Part 
10  of  Volume  III  of  the  RIA.)  However. 
EPA's  information  and  analysis  still 
show  that  many  options  to  reduce  CFC 
and  halon  use  can  be  implemented  at 
little  or  no  cost,  and  in  some  cases  can 
decrease  costs.  Cost-saving  options 
exist  because  all  firms  involved  in  using 
CFCs  and  halons  do  not  possess  perfect 
information  as  to  available  controls. 
Recent  attention  to  this  issue  has 
already  dramatically  reduced  the  cost  of 
obtaining  information  on  control 
options.  As  a  result,  firms  in  certain 
industry  segments  are  beginning  to  shift 
away  fron  these  chemicals  without 
incurring  production  cost  increases.  In 
any  event,  the  RIA  assumed  zero  costs 
(i.e.,  no  cost  savings)  for  those  controls 
which  EPA  believes  in  some  cases, 
based  on  engineering  analysis,  can  save 
firms  money. 

Other  commenters  stated  that  an 
industry-supported  economic  analysis 
(Putnam.  Hayes  and  Bartlett,  1987), 
which  they  argued  contained  cost 
projections  that  were  substantially 
greater  than  those  of  the  preliminary 
RIA.  presented  a  more  realistic  estimate 
of  future  costs  of  compliance.  EPA  has 
reviewed  both  the  methodology  and  the 
results  of  the  industry's  study.  Unlike 
EPA's  RIA  which  linked  costs  and 
reductions  to  specific  technologies,  the 
industry's  analysis  is  based  on 
industry's  expert  opinion  on  the  quantity 
of  reductions  it  would  make  if  CFC 
prices  increased  by  a  certain  amount. 
Because  of  this  strean'I'ned  approach  to 


estimating  costs,  it  is  extremely  difficult 
to  identify  and  compare  specific 
differences  in  the  two  studies. 
Nonetheless,  the  results  of  the  two 
studies  do  not  differ  dramatically.  In 
fact,  when  differences  in  scope  (e.g., 
treatment  of  halons)  are  taken  into 
account,  the  industry's  analysis 
generally  falls  well  within  the  range  of 
estimates  presented  in  the  RIA 
accompanying  both  the  proposed  and 
final  rules. 

In  addition  to  making  corrections  and 
including  new  information  provided  in 
the  public  comments,  EPA  has  also 
updated  the  engineering  costs  contained 
in  its  RIA  to  reflect  rapidly  emerging 
technologies  to  reduce  and  replace  CFCs 
and  halons.  For  example,  in  the  time 
since  the  December  NPRM  was 
published,  the  food  packaging  industry 
reached  an  agreement  to  voluntarily 
eliminate  its  use  of  CFC-11  and  -12 
(generally  by  shifting  to  HCFC-22  and 
blends)  by  the  end  of  this  year.  A  major 
chemical  producer  has  announced  a 
blend  of  CFC-113  which  contains  25-30 
percent  less  of  this  chemical  than 
current  formulations  at  no  additional 
costs  and  with  no  loss  in  cleaning 
effectiveness.  A  large  electronics  firm 
working  with  a  small  chemical  company 
announced  a  terpene-based  solvent 
substitute  for  use  in  some  electronics 
cleaning.  Work  has  also  progressed  on 
alternative  blowing  agents  (e.g.,  HCFC- 
22.  HCFC-141b.  and  HCFC-123)  for 
many  foam  applications  including 
insulation.  Segments  of  the  car  air 
conditioning  and  servicing  industries 
and  the  air  conditioning  and 
refrigeration  industries  have  stepped  up 
activities  aimed  at  facilitating  increased 
recycling  and  recovery  at  the  time  of 
servicing.  In  addition,  further  testing  has 
been  conducted  on  a  blend  containing 
dimethylether  which  reduces  the  use  of 
CFC-12  in  existing  refrigeration  and 
auto  and  space  air  conditioners.  These 
options  have  now  been  incorporated 
into  the  RIA's  cost  analysis.  Some  are 
already  being  used  by  firms  and  are 
therefore  considered  in  each  scenario 
examined.  Others,  though  promising,  are 
not  yet  fully  proven  and  commercially 
available,  and  therefore  are  examined 
as  part  of  different  cases  (scenarios) 
presented  in  the  RIA  which  compare  the 
costs  of  compliance  based  on  different 
assumptions  about  the  timing  and 
market  penetration  of  various  control 
technologies. 

To  refiect  the  substantial  impact  that 
the  timing  and  degree  to  which  these 
technologies  are  adopted  by  user 
industries  have  on  cost  estimate 
projections,  the  analysis  in  the  RIA 
focuses  on  two  cases.  The  differences  in 


these  cases  are  the  rate  at  which  firms 
adopt  these  measures,  the  percent  of  the 
firms  in  an  industry  who  take  this  action 
(e.g.  market  penetration),  and  the 
quantity  of  emission  reductions 
achieved  by  the  technology.  Case  1 
assumes  that  key  user  industries  delay 
their  adoption  of  reduction  technologies, 
market  penetration  of  these  controls  is 
limited,  and  the  magnitude  of  reductions 
they  achieve  is  on  the  low  end  of  the 
amount  that  now  seems  plausible.  In 
contrast.  Case  2  assumes  that 
technologically  available  low-cost 
reductions  are  adopted  expeditiously  by 
key  user  industries.  Specifically,  in  Case 
2,  the  RIA  assumes  the  following 
reduction  technologies  are  employed 
within  the  next  few  years:  Shifts  to 
HCFC-22  in  specific  markets  for  rigid 
foam  insulation;  increases  in  recovery  of 
CFCs  from  refrigeration;  switches  by 
some  percentage  of  hospitals  to 
disposable  instruments  and  steam 
cleaning  instead  of  CFC  based 
sterilization;  improved  housecleaning  by 
solvents  users  and  substantial  shifts  to 
CFC-113  blends,  terpene  or  aqueous 
cleaners;  increases  in  recycling  of  CFC- 
12  at  large  auto  shops  when  servicing 
car  air  conditioners:  and  shifts  to  water 
blown  foam  or  modified  polyols  by 
molded  and  slabstock  flexible  foamers. 

Table  4  presents  the  total  social  costs 
of  complying  with  Case  1  and  2  for 
reductions  required  by  the  final  rule  (i.e., 
the  Montreal  Protocol  case).  It 
demonstrates  that  the  costs  through  2000 
of  meeting  the  control  requirements 
could  nearly  triple  depending  on  the  rate 
at  which  firms  adopt  reduction 
technologies.  The  cost  differential  is 
substantially  greater  for  the  near  term 
rather  than  over  the  longer  term. 

Table  4  also  shows  the  potential 
windfalls  or  transfer  payments  which 
would  result  from  this  regulation.  The 
potential  amount  of  windfalls  also 
varies  considerably  between  the  Case  1 
and  2,  particularly  in  the  early  years. 
The  analysis  suggests  that  even  in  Case 
2.  with  its  optimistic  assumptions  about 
shifts  away  from  CFCs,  the  allocated 
quota  system  would  create  windfalls  of 
almost  $2  billion  dollars  through  the  turn 
of  the  century. 

Table  4. — Social  and  Transfer  Cost 
Estimates  for  Cases  1  and  2  Cost 
Scenarios  • 


[In  miUions  of  1985  dollars] 

Cas«  1 

Cases 

Social  Costs:  > 

1969-2000 

2.730 
39.530 

1  012 

1 989-2075 „ 

2o!780 
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Table  4.— Social  and  Transfer  Cost 
Estimates  for  Cases  1  and  2  Cost 
Scenarios  • — Continued 

[In  millions  of  1985  dollars] 


Transtef  Costs: ' 

1989-2000 

1989-2075 


Case  2 


1.900 
6.900 


•The  assumed  stringency  and  coverage  used  in 
this  analysis  are  ttwse  of  the  CFC  50%/Halon 
Freeze  case  descrit>ed  in  Chapter  5  of  ttie  RIA. 
CFCs  are  regulated  with  an  initial  freeze  in  1989  at 
1986  levels,  20  percent  reduction  in  1993.  and  50 
percent  reduction  in  1998,  and  halons  are  frozen  at 
1986  levels  in  1992.  The  assumed  rate  of  growth  in 
CFC  and  halon  use  is  the  Middle  Growth  Scenano 
described  tn  Chapter  4  of  the  RIA. 

"■  Social  costs  are  discounted  at  2  percent. 

'Transfer  costs  are  discounted  at  a  rate  of  6 
percent  to  reflect  the  opportunity  cost  of  funds  m  the 
private  sector.  Transfer  costs  are  not  reduced  by  the 
taxes  that  would  t>e  paid  on  tfiem. 

Table  5  shows  the  CFC  price  increase 
for  the  final  rule  that  would  result  from 
the  assumptions  about  cost  controls 
contained  in  the  Cases  1  and  2.  The 
increase  in  CFC  prices  will  also  vary 
dramatically  based  on  the  rate  at  which 
CFC  user  industries  employ  reduction 
technologies. 

Table  5.— Projected  CFC  and  Halon 
Price  Increases  for  the  Cases  1 
and  2  Cost  Scenarios  • 

[1985  dollars] 


Control  cost 
scenarios 

Case  1 

Case2 

CFC  Price  Increases; 

1989 

669 
184 
3.93 
3.77 
548 

000 

1991 

000 

1993 

1  55 

1995 

1  59 

2000 

3  77 

"The  stringency  and  coverage  assumptions  used 
are  those  of  CFC  50%/Halon  Freeze  case  de- 
scribed in  Chapter  5  of  the  RIA.  CFCs  are  regulated 
with  an  initial  freeze  in  1989  at  1986  levels.  20 
percent  reduction  in  1993  and  50  percent  reduction 
in  1998,  and  halons  froze  at  1986  levels  In  1992. 
The  assumed  growth  in  CFC  and  halon  use  is  the 
Middle  Growth  Case  descrit>ed  in  Chapter  4.  Price 
increases  are  cited  on  a  standardized  "ozone-de- 
pleting equivalent"  basis  per  Itilogram. 


2.  Health  and  Environmental  Benefits 

The  preliminary  RIA  described  a  wide 
range  of  potential  health  and 
environmental  effects  of  ozone 
depletion.  This  description  was  based 
largely  on  the  analysis  contained  in 
EPA's  risk  assessment. 

As  described  in  the  risk  assessment 
(and  the  SAB's  review  of  it),  varying 
amounts  of  research  have  been 
completed  on  different  health  and 
environmental  effects.  For  example, 
while  considerable  research  has  led  to 
the  identification  of  a  dose-response 


relationship  between  UV-B  radiation 
and  nonmelanoma  skin  cancer,  only  a 
limited  number  of  case  studies  exist 
showing  the  nature  of  the  impact  of 
increased  UV-B  radiation  on  the 
formation  of  groundlevel  ozone  (smog). 
In  fact,  the  SAB  panel's  interim  report 
stated  that  they  believed  that  the 
potential  risk  of  harm  was  greater  for 
some  of  the  health  and  environmental 
effects  where  little  was  known  (e.g., 
immune  suppression  and  damage  to 
plants  and  aquatics  organisms]  than  for 
other  areas  where  better  information 
was  available  (e.g..  skin  cancers). 

Because  of  these  concerns,  EPA 
attempted  to  develop  dose-response 
relationships  for  many  of  the  potential 
health  and  environmental  impacts.  This 
sometimes  involved  extrapolating  from 
short-term  case  studies  on  one  or  more 
species  or  regions.  EPA  quantified  these 
effects  primarily  to  provide  policy- 
makers with  an  illustration  of  the 
potential  magnitude  of  impacts  in  these 
areas.  Substantially  more  research  will 
be  necessary  before  reliable  dose- 
response  estimates  are  possible, 
particularly  in  the  areas  of  plant  and 
aquatic  effects. 

A  chemical  company  and  an  industry 
research  organization  criticized  EPA's 
efforts  to  quantify  one  or  more  of  the 
potential  environmental  impacts  (e.g.. 
plant  and  aquatic  effects,  urban  ozone 
formation  and  polymer  degradation).  As 
discussed  above,  EPA  recognizes  the 
limitations  inherent  in  extrapolations 
from  limited  case  studies,  but  believes 
that  the  analysis  contains  the 
appropriate  caveats  and.  on  balance, 
provides  useful  information  for  policy- 
makers. A  public  interest  group 
criticized  EPA  for  not  including 
experimental  results  from  Antarctica 
demonstrating  dramatic  losses  in 
phytoplankton  from  increased  exposure 
to  UV-B  radiation.  EPA  did  not  include 
this  information  in  the  RIA  analysis 
because  it  has  not  yet  been  peer 
reviewed  and  therefore  is  of  a 
preliminary  nature.  The  Agency  intends 
to  more  fully  explore  the  potential 
health  and  environmental  effects  of  the 
Antarctica  ozone  hole  as  part  of  its 
update  of  its  risk  assessment. 

One  chemical  producer  and  a 
government  agency  criticized  the  RIA's 
estimates  of  future  skin  cancer  cases 
and  deaths.  They  suggested  that  the 
public  would  modify  its  behavior  and 
avoid  exposure  and/or  that 
improvements  in  medical  technology 
would  reduce  damage  and  deaths  from 
this  form  of  cancer. 

EPA  knows  of  no  evidence  supporting 
the  theory  that  behavior  will  be 
modified  to  avoid  exposure.  It  also  notes 


that  behavioral  changes,  if  they 
occurred,  would  themselves  be  a  cost  nf 
ozone  depletion.  Nonetheless,  the  RIA 
includes  a  sensitivity  analysis  which 
reduces  by  25  percent  predicted 
mortality  rates  for  skin  cancers.  In 
another  sensitivity  analysis,  all 
mortality  rates  are  reduced  (e.g.. 
medical  advances  decrease  mortality 
from  all  causes  not  just  from  skin 
cancers).  These  results  are  presented  in 
Chapter  10  of  the  final  RIA  and  show 
the  reduced  number  of  projected  deaths 
from  skin  cancers  which  occur  under 
these  assumptions. 

One  commenter  raised  the  question  of 
whether  a  recent  report  showing  that 
UV-B  radiation  had  decreased  in  the 
past  decade  suggested  that  the  models 
linking  ozone  depletion  to  increased 
UV-B  radiation  were  inaccurate. 
Accepted  scientific  theory  suggests,  if 
the  ozone  layer  had  depleted  over  the 
past  decade.  UV-B  radiation  striking  the 
earth  should  have  increased.  EPA  has 
reviewed  the  study  cited  by  the 
commenter  and  believes  that  several 
aspects  of  its  design  may  make  its 
results  unreliable.  While  the  physical 
properties  of  ozone's  absorption  of  UV- 
B  radiation  are  well  established  in  the 
scientific  community,  this  particular 
study  is  based  on  a  limited  network  of 
monitoring  stations.  Moreover,  the 
monitoring  sites  are  typically  located 
near  airports  where  increases  in  local 
pollution  could  have  influenced  the 
results.  Nor  has  the  effect  of  possible 
changes  in  local  weather  conditions 
(e.g.,  cloud  cover  and  precipitation)  been 
evaluated.  EPA  will  continue  to  monitor 
research  related  to  direct  measurements 
of  UV-B  radiation,  but  does  not  believe 
that  the  study  mentioned  by  the 
commenter  provides  sufficient  grounds 
for  altering  its  current  assessment. 

Other  commenters  stated  that  the 
relationship  between  UV-B  and  both 
melanoma  and  cataracts  was  so 
uncertain  that  it  could  not  be  quantified. 
While  EPA  recognizes  that  greater 
uncertainty  exists  as  to  the  dose 
response  relationship  for  these  health 
effects,  the  RIA  applies  the  methodology 
developed  and  reviewed  as  part  of 
EPA's  risk  assessment  document.  In  the 
case  of  melanoma.  EPA  conducted  an 
extensive  review  of  the  literature  and 
organized  a  panel  of  experts  to  explore 
its  relationship  to  UV-B  radiation.  For 
both  melanoma  and  cataracts,  the 
findings  contained  in  the  EPA's  risk 
assessment  were  extensively  reviewed 
and  approved  by  the  SAB. 

Table  6  provides  a  summary  of  the 
health  and  environmental  benefits  of 
reducing  ozone  depletion  to  the  extent 
that  would  occur  if  the  Montreal 
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Protocol  were  widely  implemented. 
Becanse  of  the  uncertainties  in  these 
estimates,  it  also  provides  a  range  of 
values  based  on  sensitivity  analyses  of 
key  variables. 

Table  6— Summary  of  Benefits  From 
Reduced  Ozone  Depletion  • 


Reference  scenario 

Skin  cancer  cases  (low 

173.9  million  (91  million 

and  high  sensitivity). 

to  306  miHion). 

Skin  cancer  deattis  (k}w 

3.7miUion(1.9miMionto 

and  high  sensitivity). 

6.8  million). 

Cataract  cases  (low  and 

19.1  million  (10.4  miHioo 

high  sensitivity). 

to  26.0  millioo). 

Damage  to  crop  yieWs 

7  percent  (extrapolation 

(low  and  high 

of  soytjean  dose- 

sensitivity). 

response). 

Decrease  in  fish 

harvests  (low  and  high 

oil  anchowy  dose- 

sensitivity). 

response). 

Damage  to  polymers 

3.6  billion  (extrapolation 

(low  and  high 

of  PVC  dose- 

sensitivity). 

response). 

Increase  in  tropospherjc 

29  percent  (based  on 

ozone  (low  and  hiyii 

case  studies  from 

sensitivity). 

three  cities). 

Sea  level  rise  (low  and 

12.6  cm  (±  50  percent). 

high  sensitivity). 

Non^quantified  Bertefits 

Increase  in  actinic 

keratosis  Immune 

suppression 

Tropospheric  ozone 

impacts  on  pulmonary 

system. 

Pain  and  suffering  from 

skin  cancer. 

All  temperature  related 

effects. 

Beach  erosion  from  sea 

level  rise. 

Loss  of  coastal  wetlands 

from  sea  level  rise. 

UV  effects  on  aquatic 

and  terrestrial 

ecosystems. 

Tropospheric  ozone 

impacts  on  non-grain 

crops,  forests,  other 

plant  species,  and 

man-made  materials. 

UV  effects  on  materials 

currently  in  use. 

*  Ber>efits  are  derived  by  comparing  health  and 
environmental  impacts  in  tfie  absence  of  control  (I.e. 
no  controls  case)  to  the  Montreal  Protocol  case  (ue. 
50%  CFC/halon  freeze  case). 


Assumptions 

1.  Benefits.  Benefit  estimates  are 
estimated  for  the  United  States  only. 

2.  Time  horizon.  Table  shows  avoided 
damages  from  Montreal  Protocol  case 
relative  to  "no  controls"  for  populations 
alive  today  and  born  before  2075. 

3.  Dose-response.  Health  effects  (skin 
cancer  cases  and  deaths  and  cataract 
cases)  are  modelled  based  on  dose- 
response  estimates  developed  for  EPA's 
risk  assessment  (EPA.  1987),  and  are 
summarized  in  Chapter  7  of  EPA's 
Regulatory  Impact  Analysis  (EPA,  1988). 
Damage  to  crops  from  UV-B  is 
presented  for  grain  crops  only  based  on 


dose-response  developed  for  soylieans 
(EPA.  1987  and  1988).  Damage  to  fish;  is 
estimated  for  commercial  harvest  of  fin 
and  shell  fish  based  on  dose-rea^onse 
models  developed  for  anchovies  (EPA. 
1987  and  1988).  Increase  in  tropospheric 
ozone  and  damage  to  crops  are  based  on 
case  studies  of  3  U.S.  cities  and  national 
crop  loss  model  (EPA,  1987  and  1988), 
Polymer  estimates  are  based  on  dose- 
response  models  developed  for  PVC  and 
extended  to  include  acrylics  and 
polyesters  (EPA.  1987  and  1988).  Sea 
level  rise  estimates  based  on 
parameterized  radiative-corrective 
model  modified  to  compute  thermal 
expansion.  (EPA.  1987  and  1988). 

4.  Sensitivity.  Range  for  health  effect 
estimates  based  on  high  and  low  dose- 
response  coefficients. 

3.  Comparison  of  Costs  and  Benefits 

Based  on  the  costs  and  benefits 
presented  above  and  detailed  in  the 
RIA.  today's  final  action  should  result  in 
a  substantial  net  gain  to  society. 

Comments  on  the  RIA  accompanying 
the  December  NPRM  raised  several 
issues  concerning  assumptions  used  in 
valuing  benefits.  Two  federal  agencies 
questioned  the  statistical  value  of  life 
used  in  the  RIA.  One  argued  that  it  was 
too  low  and  the  other  that  it  was  too 
high.  The  preliminary  RIA  used  a  range 
of  from  $2-5  million  with  a  reference 
case  value  of  $3  million.  Following  a 
review  of  the  economic  literature,  the 
final  RIA  maintains  the  value  of  $3 
million,  but  a  new  study  (Viscusi,  1988) 
suggests  that  this  figure  may 
substantially  underestimate  risks.  As  a 
result,  a  sensitivity  analysis  using  a  $12 
million  dollar  value  of  life  is  also 
presented.  A  value  of  $2  million  has 
been  retained  in  the  RIA  to  represent 
the  low  end  of  the  range.  These  figures 
are  used  for  illustrative  piuposes  in 
performing  the  analysis  in  the  RIA. 
Based  on  its  review  of  the  comments, 
the  RIA  does  not  conclude  whether  the 
value  of  reducing  risks  to  human  life  for 
involuntary  risks  can  be  limited  to  $3 
million  dollars  or  whether  it  should  be 
higher  as  suggested  by  new  information 
contained  in  the  economic's  literatiu-e 
(Visusi,  1988). 

A  government  agency  also  stated  that 
the  discount  rate  used  in  assessing  costs 
and  benefits  over  time  was  too  low  and 
that  the  RIA  inappropriately  increased 
the  future  value  of  life.  Another 
government  agency  stated  that  the  value 
of  human  lives  should  not  be 
discounted.  Appendix  G  of  the  RIA 
presents  the  justification  for  the 
assumptions  contained  in  the  final  RIA. 
Where  the  benefits  are  long-lived  and 
long  lags  exist  before  the  benefits 


accrue,  a  discount  rate  toward  the  lower 
end  of  the  range  commonly  understood 
as  representative  of  the  social  rate  of 
time  preference  was  selected  as  an 
appropriate  illustration  in  conducting 
the  RIA. 

The  RIA  increases  the  value  of  life 
over  time  to  refiect  the  assumption  that 
as  society  becomes  wealthier,  people 
are  willing  to  pay  greater  amounts  of 
money  to  reduce  risks.  EPA  believes 
that  this  assumption  is  true  and 
necessitates  increasing  the  future  value 
of  life  in  the  analysis.  The  RIA  contains 
sensitivity  analyses  which  examine 
alternative  assumptions  for  both  of 
these  factors.  These  results  do  not  alter 
the  conclusion  of  the  analysis. 

VI.  Additional  Information 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  industries;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this  nJe 
meets  the  definition  of  a  major  rule 
under  E.0. 12291,  and  has  prepared  a 
regulatory  impact  analysis  (RIA).  Drafts 
of  that  document  and  this  notice  of 
rulemaking  were  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  Executive  Order  12291. 
Any  comments  from  OMB  and  any  EPA 
responses  to  such  comments  are 
available  for  public  inspection  at  the 
Central  Docket  Section,  South 
Conference  Room  4,  Docket  No.  A-87- 
20,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  A  copy  of  the  RIA  has  also 
been  placed  in  the  rulemaking  docket. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  804(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
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if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  pursuant  to  5  U.S.C.  605(b).  EPA 
prepared  an  initial  regulatory  flexibility 
analysis  when  the  regulation  was 
proposed  on  December  14, 1987.  This 
initial  RFA  draft  was  placed  in  the 
public  docket  for  public  comment. 

The  final  draft  of  the  RFA  has 
incorporated  comments  submitted 
during  the  public  comment  period  in 
response  to  the  proposed  rule.  These 
comments  refined  EPA's  cost  estimates 
of  alternative  substitutes  available,  both 
product  and  chemical,  to  all  industries 
affected  by  the  regulation.  The  final 
RFA  concludes  that  of  the  many 
industries  affected  by  regulations  of 
CFCs  and  halons  that  only  some 
segments  of  the  foam-blowing  industry 
were  potentially  at  risk.  In  contrast  to 
almost  all  other  uses  of  these  chemicals, 
it  is  only  in  the  foam  industry  that  CFCs 
are  a  large  percentage  of  final  product 
cost.  Significant  price  increases  of  CFCs 
could  potentially  affect  the  current 
market  share  of  these  products. 

Different  segments  of  the  foam 
industry  are  likely  to  be  affected  in 
different  ways.  Some  segments  have 
currently  available  technologies  which 
are  cost  competitive  with  potential 
product  substitutes.  For  example,  as 
discussed  above,  the  foam  food 
packaging  industry  has  entered  into  a 
voluntary  agreement  to  shift  out  of  CFC- 
11  and  -12  blown  foam  to  use  HCFC-22 
and  blends  by  the  end  of  the  year.  Thus, 
the  impact  on  this  industry  segment  will 
be  minimal.  Similarly,  the  industry 
segment  that  makes  flexible  molded 
foam  (used  primarily  for  seat  backs  of 
autos)  is  capable  of  eliminating  the  use 
of  CFC-11  as  an  auxiliary  blowing  agent 
with  minimal  cost  impact.  A  major 
supplier  to  the  extruded  polystyrene 
boardstock  insulation  industry  also 
recently  announced  plans  to  eliminate 
the  use  of  CFC-12  in  the  manufacture  of 
these  products  consistent  with  the 
availability  of  substitutes.  Together, 
these  shifts  represent  a  significant  share 
of  total  use  of  CFCs  by  the  foam 
industry. 

However,  the  situation  is  less  clear  for 
two  segments — polyurethane  sprayed 
and  foam  insulation  and  boardstock. 
The  insulating  board  foam  industry  is 
experimenting  with  several  alternative 
blowing  agents  (HCFC-22,  HCFC-123 
and  MCMC-14lb).  To  the  extent  these 
substitutes  are  determined  to  be 
technically  and  economically  viable,  the 
longer  term  impact  on  these  firms  will 
be  minimized.  However,  the  near  term 
impact  (before  substitutes  are 
commercially  available)  will  be  largely 


determined  by  the  cost  of  CFCs,  which, 
in  turn,  rests  on  the  speed  at  which 
other  industries  reduce  their  demand  for 
these  chemicals  and  the  product  quality 
and  consumer  preference  for  product 
substitutes.  The  RFA  estimates  that  the 
market  for  these  two  foams  will  not 
grow  as  much  in  the  future,  and  may 
shrink  under  pessimistic  assumptions 
about  market  penetration  of  product 
substitutes.  However,  the  expected 
impact  for  current  market  share  of  these 
foams  manufacturers  are  minimal. 

The  foam  industry  comments  on  the 
RFA  asserted  that  EPA's  description  of 
the  structure  of  the  industry  was  overly 
simplistic  and  its  portrayal  of  the  control 
options  available  in  part  inaccurate.  The 
information  provided  by  the  commenters 
has  led  EPA  to  modify  both  of  these 
aspects  for  the  analysis.  The  revised 
analysis  includes  a  more  detailed 
breakdown  of  the  industry  and  revised 
and  updated  engineering  costs  for 
reduction  technologies  (e.g.,  HCFC-22 
for  food  packaging  and  polyethylene, 
HCFC-141b  as  a  possibility  for 
polyurethane,  etc.).  EPA  has  attempted 
further  to  refine  energy  costs  related  to 
product  substitutes  for  insulation  and  to 
better  understand  consumer  demand  for 
high  quality  or  established  goods  when 
inexpensive  product  substitutes  are 
available  as  in  the  case  of  rigid  foam 
packaging  which  will  likely  maintain 
their  market  share  despite  the 
availability  of  low-cost  substitutes. 

Based  on  the  analysis  contained  in  the 
revised  RFA,  EPA  does  not  believe  that 
any  foam  industry  segment  will  be 
substantially  harmed  over  the  long  term. 
It  recognizes,  however,  that  short-term 
CFC  price  jumps,  if  they  occur,  would 
have  a  significant  impact  on  the 
competitiveness  on  the  rigid  foam 
insulation  market.  To  address  this 
con«em,  EPA  intends  to  closely  monitor 
the  price  of  CFCs  and  the  progress  made 
by  all  industries  in  reducing  their  use  of 
these  chemicals. 

C.  Paperwork  Reduction  Act 

As  required  by  §  35.04(H)  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  EPA  has  submitted  a  copy 
of  these  revised  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  for  its  review. 

0MB  has  tentatively  approved  the 
paperwork  sections  other  than  §  82.12. 
EPA  has  reserved  §  82.12  and  is  still 
reviewing  alternative  approaches  to 
implement  a  trading  program.  0MB 
expects  to  complete  the  approval 
process  of  paperwork  requirements 
other  than  those  necessary  to  implement 
§  82.12  and  will  assign  an  information 
collection  control  number  after  the  30 
day  comment  period. 


Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  52  hours  per  response  for 
producers,  48  hours  per  response  for 
importers,  and  4  hours  per  response  for 
exporters.  These  estimates  include  time 
for  reviewing  instructions,  searching 
existing  data  sources,  and  completing 
and  reviewing  the  collection  of 
information.  All  recordkeeping 
requirements  are  considered  to  be 
"usual  and  customary"  burden  as 
defined  under  5  CFR  1320.7  and,  as  such, 
are  not  included  in  the  estimate  of 
respondent  burden. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460;  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
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Date:  August  1. 198& 
Lee  M.  Thomas, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  Title  40  CFR  Part  82  is 
amended  as  follows: 

PART  82-PROTECTKHI  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  Part  82 
continues  to  read  as  follows: 

Anthocity:  42  U.S.C.  71S7(b). 

2.  Part  82  is  amended  by  adding 

§§  82.1-82.14  and  Appendices  A  through 
D  to  read  as  follows: 


Sec. 
82.1 
82.2 
82.3 
82.4 
82.5 


Porpoae  and  scope. 
Effective  date. 
Oeftnitions. 
Prohibitions. 

Apportionment  of  baseline  production 
allowances. 

82.6  Apportionment  of  baseline 
consumption  allowances. 

82.7  Grant  and  phased  redaction  of  baseline 
production  and  consumption  allowances 
for  Group  1  Controlled  Substances. 

82.8  Grant  and  freeze  of  baseline  production 
and  consumption  allowances  for  Croup  II 
Controlled  Sabstances. 

82.9  Availability  of  production  allowances 
in  addition  to  baseline  production 
allowances. 

82.10  Availability  of  constunption 
allowances  in  addition  to  baseline 
consumptian  allowancefl. 

82.11  Exports  to  parties. 

82.12  Transfers  of  production  and 
consumption  allowances  [Reserved]. 

82.13  Recordkeeping  and  reporting 
requirements. 

82.14  Payment  of  fees  [Reserved]. 
*         «        *         *         * 

Appendix  A — Controlled  substances  and 

ozone  depletion  weights. 
Appendix  B — Parties  to  the  Montreal  Protocol 

[Reserved]. 
Appendix  C — Nations  complying  with,  but 

not  party  to.  the  protocol  [Reserved]. 
Appendix  D— Twenty-Hve-kilotonne  parties 

[Reserved]. 

§  B2. 1    Purpose  and  scope. 

(a)  The  purpose  of  these  regulations  is 
to  implement  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer  under  authority  provided  by 
section  157  of  the  Clean  Air  Act.  The 
Montreal  Protocol  requires  each  nation 
that  becomes  a  Party  to  the  Protocol  to 
limit  its  total  production  and 
consumption  (defined  as  production  plus 
imports  minus  exports]  of  certain  ozone- 
depleting  substances  according  to  a 
specifled  schedule.  The  Protocol  also 
requires  Parties  to  impose  certain 
restrictions  on  trade  in  ozone-depleting 
substances  with  nonparties. 

[b]  This  rule  applies  to  any  individual, 
corporate,  or  governmental  entity  that 


produces,  imports,  or  exports  controlled 
substances. 

§82.2    Ef  fectWe  date. 

Section  82.13(f)(l]  of  this  part  talces 
effect  September  12. 1988.  The 
remainder  of  the  regulations  under  this 
part  will  take  effect  when  the  Montreal 
Protocol  enters  into  force.  The  Montreal 
Protocol  will  enter  into  force  on  January 
1, 1988,  provided  that  at  least  11 
instruments  of  ratification,  acceptance, 
approval  of  the  Protocol  or  accession 
thereto  have  been  deposited  by  States 
or  regional  economic  integration 
organizations  representing  at  least  two- 
thirds  of  1986  estimated  global 
consumption  of  the  controlled 
substances.  If  these  conditions  have  not 
been  fulfilled  by  January  1, 1989.  the 
Protocol  will  enter  into  force  on  the 
ninetieth  day  following  the  date  on 
which  the  conditions  have  been  fulfilled. 

§  82.3    Definitions. 

As  used  in  this  part,  the  term: 

(a]  "Administrator"  means  the 
Administrator  of  the  Environmental 
Protection  Agency  or  his  authorized 
representative. 

(b]  "Baseline  consumption 
allowances"  means  the  consumption 
allowances  apportioned  under  §  82.6. 

(c]  "Baseline  production  allowances" 
means  the  production  allowances 
apportioned  under  §  82.5. 

(d]  "Calculated  level"  means  the  level 
of  production,  exports  or  imports  of 
controlled  substances  determined  for 
each  Group  of  controlled  substances  by: 

(1)  Multiplying  the  amount  (in 
kilograms]  of  production,  exports  or 
imports  of  each  controlled  substance  by 
that  substance's  ozone  depletion  weight 
listed  in  Appendix  A  to  this  Part;  and 

(2]  Adding  together  the  resulting 
products  for  the  controlled  substances 
within  each  Group. 

(e]  "Consumption  allowances"  means 
the  privileges  granted  by  this  Part  to 
produce  and  import  calculated  levels  of 
controlled  substances;  however, 
consumption  allowances  may  be  used  to 
produce  controlled  substances  only  in 
conjunction  with  production  allowances. 
A  person's  consumption  allowances  are 
the  total  of  the  allowances  he  obtains 
under  §  82.7  (baseline  allowances  for 
Croup  I  controlled  substances).  {  82.8 
(baseline  allowances  for  Group  II 
controlled  substances],  and  S  82.10 
(additional  consumption  allowances 
upon  proof  of  exports  of  controlled 
substances),  as  may  be  modified  under 

§  82.12  *  (transfer  of  allowances). 


■  Editorial  Not*:  Section  82.12  it  currenlly 
reserved.  The  Environmental  Protection  Agency  wiU 
add  regulations  in  that  section  at  a  future  date. 


(f)  "Control  periods"  means  those 
periods  during  which  the  prohibitions 
under  §  62.4  apply.  Those  periods  are: 

(1)  For  Group  I  controlled  substances: 
[reserved] 

(2]  For  Group  II  controlled  substances: 
[reserved] 

(g]  "Controlled  substance"  means  any 
substance  listed  in  Appendix  A  to  this 
Part,  whether  existing  alone  or  in  a 
mixture,  but  excluding  any  such 
substance  or  mixture  that  is  in  a 
manufactured  product  other  than  a 
container  used  for  the  transportation  or 
storage  of  the  substance  or  mixture.  Any 
amount  of  a  listed  substance  which  is 
not  part  of  a  use  system  containing  the 
substance  is  a  controlled  substance.  If  a 
listed  substance  or  mixture  must  first  be 
transferred  from  a  bulk  container  to 
another  container,  vessel  or  piece  of 
equipment  in  order  to  realize  its 
intended  use,  the  listed  substance  or 
mixture  is  a  controlled  substance. 
Controlled  substances  are  divided  into 
two  groups.  Group  I  and  Group  II,  as  set 
forth  in  Appendix  A. 

(h)  "Export"  means  the  transport  of 
controlled  substances  manufactured 
from  raw  materials  or  feedstock 
chemicals  (i.e..  virgin  production]  from 
within  the  United  States  or  its  territories 
to  persons  or  countries  outside  the 
United  States  or  its  territories,  excluding 
United  States  Military  bases  and  ships 
for  on-board  use. 

(i]  Exporter  means  the  person  who 
contracts  to  sell  controlled  substances 
for  export,  or  transfers  controlled 
substances  to  his  alTiliate  in  another 
country. 

(j]  "Facility"  means  any  process 
equipment  (e.g.,  reactor,  distillation 
column]  to  convert  raw  materials  or 
feedstock  chemicals  into  controlled 
substances. 

(k]  "Import"  means  the  transport  of 
virgin,  used  and  recycled  controlled 
substances  from  outside  the  United 
States  or  its  territories  to  persons  within 
the  United  States  or  its  territories. 

(l)  "Importer"  means  the  importer  of 
record  listed  on  U.S.  Customs  Service 
Form  7501  for  imported  controlled 
substances. 

(m)  "Montreal  Protocol"  means  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer  which  was 
adopted  on  September  16, 1987,  in 
Montreal,  Canada. 

(n)  "Nations  complying  with,  but  not 
joining,  the  Protocol"  means  any  nation 
listed  in  Appendix  C  to  this  Part. 

(o)  "Party"  means  any  nation  that  is  a 
party  to  the  Montreal  Protocol  and  listed 
in  Appendix  B  to  this  part. 

(pj  "Person"  means  any  individual  or 
legal  entity,  including  an  individual. 
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corporation,  partnership,  association, 
state,  municipality,  political  subdivision 
of  a  state,  Indian  tribe,  and  any  agency, 
department,  or  Instrumentality  of  the 
United  States  and  any  officer,  agent,  or 
employee  thereof. 

(ql  "Plant"  means  one  or  more 
facilities  at  the  same  location  owned  by 
or  under  common  control  of  the  same 
person. 

(r)  "Potential  production  allowances" 
means  the  production  allowances 
obtained  under  §  82.9  (a)  and  (b). 

(s)  "Production"  means  the 
manufacture  of  a  controlled  substance 
from  any  raw  material  or  feedstock 
chemical  (i.e.,  virgin  production); 
however,  production  does  not  include 
the  manufacture  by  one  person  of 
controlled  substances  that  are  used  and 
entirely  consumed  in  the  manufacture 
by  the  same  person  of  other  chemicals. 

(t)  "Production  allowances"  means  the 
privileges  granted  by  this  Part  to 
produce  calculated  levels  of  controlled 
substances;  however,  production 
allowances  may  be  used  to  produce 
controlled  substances  only  in 
conjunction  with  consumption 
allowances.  A  person's  production 
allowances  are  the  total  of  the 
allowances  he  obtains  under  i  82.7 
(baseline  allowances  for  Group  I 
controlled  substances),  §  82.8  (baseline 
allowances  for  Group  II  controlled 
substances),  and  §  82.9  (c)  and  (d) 
(additional  production  allowances],  as 
may  be  modified  under  S  82.12  ' 
(transfer  of  allowances). 

(u)  "Twenty-five-kilotonne  Party" 
means  any  nation  listed  in  Appendix  D 
to  this  Part. 

(v)  "Unexpended  consumption 
allowances"  means  consumption 
allowances  that  have  not  been  used.  At 
any  time  in  any  control  period,  a 
person's  unexpended  consumption 
allowances  are  the  total  of  the 
calculated  level  of  consumption 
allowances  he  has  authorization  under 
this  Part  to  hold  at  that  time  for  that 
control  period,  minus  the  calculated 
level  of  controlled  substances  that  the 
person  has  produced  and  imported  in 
that  control  period  until  that  time. 

(w)  "Unexpended  production 
allowances"  means  production 
allowances  that  have  not  been  used.  At 
any  time  in  any  control  period,  a 
person's  unexpended  production 
allowances  are  the  total  of  the 
calculated  level  of  production 
allowances  he  has  authorization  under 
this  Part  to  hold  at  that  time  for  that 
control  period,  minus  the  calculated 
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reserved.  The  Environmental  Protection  Agency  will 
add  regulations  in  thnl  section  at  a  future  date. 


level  of  controlled  substances  that  the 
person  has  produced  in  that  control 
period  until  that  time. 

S82.4    Pro(iH>itions. 

(a)  No  person  may  produce,  at  any 
time  in  any  control  period,  a  calculated 
level  of  controlled  substances  in  excess 
of  the  amount  of  unexpended  production 
allowances  held  by  that  person  under 
the  authority  of  this  Part  at  that  time  for 
that  control  period.  Every  kilogram  of 
such  excess  constitutes  a  separate 
violation  of  this  regulation. 

(b)  No  person  may  produce  or  import, 
at  any  time  in  any  control  period,  a 
calculated  level  of  controlled  substances 
in  excess  of  the  amount  of  unexpended 
consumption  allowances  held  by  that 
person  under  the  authority  of  this  Part  at 
that  time  for  that  control  period.  Every 
kilogram  of  such  excess  constitutes  a 
separate  violation  of  this  regulation. 

(c)  A  person  may  not  use  his 
production  allowances  to  produce  a 
quantity  of  controlled  substances  unless 
he  holds  under  the  authority  of  this  Part 
at  the  same  time  consumption 
allowances  sufficient  to  cover  that 
quantity  of  controlled  substances,  nor 
may  he  use  his  consumption  allowances 
to  produce  a  quantity  of  controlled 
substances  unless  he  holds  under 
authority  of  this  Part  at  the  same  time 
production  allowances  sufficient  to 
cover  that  quantity  of  controlled 
substances.  However,  consumption 
allowances  alone  are  required  to  import 
controlled  substances. 

(d)  Beginning  one  year  after  the 
effective  date  of  this  Part,  no  person 
may  import  any  quantity  of  controlled 
substances  from  any  nation  not  listed  in 
Appendix  B  to  this  Part  (Parties  to  the 
Montreal  Protocol),  unless  that  nation  is 
listed  in  Appendix  C  to  this  part 
(Nations  Complying  with.  But  Not  Party 
to,  the  Protocol).  Every  kilogram  of 
controlled  substances  imported  in 
contravention  of  this  regulation 
constitutes  a  separate  violation  of  this 
regulation. 

§  82.5    ApporttomiMtnt  of  baseNn* 
production  allowances. 

Persons  who  produced  one  or  more 
controlled  substances  in  1986  are 
apportioned  calculated  levels  of 
baseline  production  allowances  as  set 
forth  in  paragraphs  (a)  and  (b)  of  this 
section.  Each  person's  apportionment  is 
equivalent  to  the  calculated  levels  of 
that  person's  production  of  Group  I  and 
Group  II  controlled  substances  in  1986. 

(a)  For  Group  I  controlled  substances: 


Person 


Racon,  tnc „ 

Kaiser  Chemical* „„„...__ 

Penmntt  Corp ,  -,  ,  „ 

Allied-Stgnal,  if>c 

El.  du  Pont  d€  Nemours  &  Co.,  Inc 


Calculated 

l6Vw 


13.765.068 
28.187,273 
38.126,230 
77.701,820 
152,221,000 


(b)  For  Group  II  controlled  substances: 


Person 

Calculated 
level 

E.I.  du  Pom  de  Nemours  &  Co..  Inc .... 
Great  Lakes  Chemical  Corp._ _. 

32,200X)00 
20  147.961 

ICI  Americas,  lrx;....„ 

6.406.452 

§  82.6    Apportioninant  of  baselin* 
consumption  allowances. 

Persons  who  produced,  imported,  or 
produced  and  imported  one  or  more 
controlled  substances  in  1986  are 
apportioned  calculated  levels  of 
baseline  consumption  allowances  as  set 
forth  in  paragraphs  (a)  and  (b)  of  this 
section. 

(a)  For  Group  I  controlled  substances: 


Person 


Racon,  Inc 

Kaiser  Chemicals 

Penmvalt  Corp 

ARied-Signal,  lnc..._ 

E.I.  du  Pont  de  Nemours  &  Cc  tnc 

Atochem,  Inc „ 

Pharmachem.  Inc 

Sumitomo  Corporation  of  America-. 

Hoechst  Celanese  Corp 

Rethcenlro,  Inc „ 

Kali-Chemie  Corp _ 

National  Refrigerants,  Inc 

ICI  Americas,  Inc „ 

Holchem,  Inc 


Calculated 

level 


13.466.026 

27.616.217 

38.220,699 

74.043.943 

139.373.484 

2.204.113 

28.602 

229.930 

329,597 

420.931 

437.940 

3.069.091 

6.310,917 

212,159 


(b)  For  Group  II  controlled  substances: 


Person 

Calculated 

level 

E.I.  du  Pont  Nenrtours  &  Co..  inc 

Great  Lakes  Chemtcal  Co^). ~ 

ICI  Americas,  Inc 

AusimonI  USA  Inc 

Atochem.  Inc „ 

Kali-Chemie  Corp 

27.731,067 

19,855,266 

6.347.800 

206.400 

2,126,427 

1.533.800 

§  82.7    Grant  and  phased  reduction  of 
iMiseline  production  and  consumption 
allowrances  for  Group  I  controlled 
substances. 

(a)  For  each  of  the  control  periods  that 
begins  before  July  1, 1993,  every  person 
is  granted  100  percent  of  the  baseline 
production  and  consumption  allowances 
apportioned  to  him  under  §§  82.5(a)  and 
82.6(a). 


30600  Federal  Register  /  Vol.  53.  No.  156  /  Friday.  August  12.  1988  /  Rules  and  Regulations 


(b)  For  each  of  the  control  periods  that 
occurs  between  July  1, 1993,  and  June  30, 
1998.  inclusive,  every  person  is  granted 
80  percent  of  the  baseline  production 
and  consumption  allowances 
apportioned  to  him  under  §S  82.5(a]  and 
82.6(a). 

(c)  For  each  of  the  control  periods  that 
begins  after  June  30, 1998.  every  person 
is  granted  50  percent  of  the  baseline 
production  and  consumption  allowances 
apportioned  to  him  under  §§  82.5(a)  and 
82.6(a]. 

§  82.8    Grant  and  fr««zt  of  baseline 
production  and  consumption  allowances 
for  Group  II  controlled  sulMtances. 

For  each  of  the  control  periods 
specified  in  S  82.3(f)(2).  every  person  is 
granted  100  percent  of  the  baseline 
production  and  consumption  allowances 
apportioned  to  him  under  §  §  82.5(b)  and 
82.6(b). 

§82.9    Avaiiabllity  of  production 
allowances  in  addition  to  baseline 
production  allowances. 

(a)  Every  person  apportioned  baseline 
production  allowances  for  Group  I 
controlled  substances  under  §  82.5(a)  is 
also  granted  a  calculated  level  of 
potential  production  allowances 
equivalent  to: 

(1)  10  percent  of  his  apportionment 
under  §  82.5(a).  for  each  control  period 
ending  before  July  1, 1998;  and 

(2)  15  percent  of  his  apportionment 
under  §  82.5(a).  for  each  control  period 
beginning  after  June  30. 1998. 

(b)  Every  person  apportioned  baseline 
production  allowances  for  Group  II 
controlled  substances  under  §  82.5(b)  is 
granted  a  calculated  level  of  potential 
production  allowances  equivalent  to  10 
percent  of  his  apportionment  under 

§  82.5(b),  for  each  control  year  specified 
in  §  82.3(f)(2). 

(c)  A  person  may  convert  potential 
production  allowances,  either  granted  to 
him  under  paragraphs  (a)  and  (b)  of  this 
section  or  obtained  by  him  under 

§  82.12  •  (transfer  of  allowances),  to 
production  allowances  only  to  the 
extent  authorized  by  the  Administrator 
under  §  82.11  (Exports  to  Parties).  A 
person  may  obtain  authorization  to 
convert  potential  production  allowances 
to  production  allowances  either  by 
requesting  issuance  of  a  notice  under 
§  82.11  or  by  completing  a  transfer  of 
authorization  under  §  82.12.* 

(d)  Any  person  may  obtain  production 
allowances  from,  or  transfer  his 
production  allowances  to,  a  foreign 
entity  in  accordance  with  the  provisions 
of  this  paragraph. 


'  Editorial  note:  Section  82.12  is  currently 
reserved.  The  Environmental  Protection  Agency  will 
add  regulations  in  that  section  at  a  future  dale. 


(1)  A  nation  listed  in  Appendix  D  to 
this  part  (Twenty-five-kilotonne  Parties) 
must  agree  to  either  transfer  to  the 
person  at  a  specified  time  some  amount 
of  the  calculated  level  of  production  that 
the  nation  is  permitted  under  the 
Montreal  Protocol  or  receive  from  the 
person  at  a  specified  time  some  amount 
of  the  calculated  level  of  production  that 
the  person  is  permitted  under  this  part. 
The  person  must  obtain  from  the 
principal  diplomatic  representative  in 
that  nation's  embassy  in  the  United 
States  a  document  clearly  stating  that 
the  nation  agrees  to  reduce  or  increase, 
as  applicable,  its  allowable  calculated 
level  of  production  by  the  amount  being 
transferred  to  or  from  the  recipient  for 
the  control  period(s)  to  which  the 
transfer  applies  and  that  after  the 
transfer  the  nation's  total  allowable 
production  of  controlled  substances  will 
not  exceed  25  kilotonnes. 

(2)  The  person  must  submit  to  the 
Administrator  a  transfer  request  that 
includes  a  true  copy  of  the  document 
required  by  paragraph  (d)(1)  of  this 
section  and  that  sets  forth  the  following: 

(i)  The  identity  and  address  of  the 
person; 

(ii)  The  identity  of  the  Twenty-five- 
kilotonne  Party; 

(iii)  The  names  and  telephone 
numbers  of  Contact  persons  for  the 
person  and  for  the  Twenty-Five- 
kilotonne  Party; 

(iv)  The  amount  of  allowable 
calculated  level  of  production  being 
transferred; 

(v)  The  control  period(s)  to  which  the 
transfer  applies;  and 

(vi)  For  transfers  to  Twenty-five 
kilotonne  Parties,  the  Twenty-five 
kilotonne  Party's  total  allowable 
calculated  level  of  production  following 
the  proposed  transaction. 

(3)  After  receiving  a  transfer  request 
that  meets  the  requirements  of 
paragraph  (d)(2)  of  this  section,  the 
Administrator  will  complete  the 
following  steps: 

(i)  Review  any  proposed  transfer  of 
production  allowances  to  a  Twenty-five- 
kilotonne  Party  and  approve  the  transfer 
if  it  is  consistent  with  the  Montreal 
Protocol  and  domestic  policy.  The 
Administrator  will  consider  the 
following  factors  in  deciding  whether  to 
approve  such  a  transfer: 

(A)  Possible  creation  of  economic 
hardship; 

(B)  Possible  effects  on  trade;  and 

(C)  Potential  environmental 
implications. 

(ii)  Notify  the  Secretariat  of  the 
Montreal  Protocol  of  the  transfer  to  the 
person  or  to  the  Twenty-five-kilotonne 
Party  if  approved  under  paragraph, 
(d)(3)(i)of  this;and 


(iii)  Issue  the  person  a  notice  granting 
or  deducting  production  allowances 
equivalent  to  the  calculated  level  of 
production  transferred,  and  specifying 
the  control  periods  to  which  the  transfer 
applies.  The  change  in  production 
allowances  will  be  effective  on  the  date 
that  the  notice  is  issued. 

§  82.10    Availability  of  consumption 
allowances  in  addition  to  baseline 
consumption  allowances. 

(a)  Except  as  limited  by  paragraph  (b) 
of  this  section,  any  person  may  obtain, 
in  accordance  with  the  provisions  of  this 
subsection,  consumption  allowances 
equivalent  to  the  calculated  level  of 
controlled  substances  (other  than 
recycled  or  used  controlled  substances) 
that  the  person  has  exported  from  the 
United  States  or  its  territories.  The 
consumption  allowances  granted  under 
this  section  will  be  valid  only  during  the 
control  period  in  which  the  exports 
departed  the  United  States  or  its 
territories. 

(1)  The  exporters  of  the  controlled 
substances  must  submit  to  the 
Administrator  a  request  for  consumption 
allowances  setting  forth  the  following: 

(i)  The  identities  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(ii)  The  exporter's  Employer 
Identification  Number 

(iii)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
exporter  and  the  recipient; 

(iv)  The  quantity,  calculated  level,  and 
type  of  controlled  substances  exported, 
and  what  percentage,  if  any.  of  the 
controlled  substances  are  recycled  or 
used; 

(v)  The  source  of  the  controlled 
substance  and  the  date  purchased: 

(vi)  The  date  on  which  and  the  port 
from  which  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 

(vii)  The  country  to  which  the 
controlled  substances  were  exported; 

(viii)  The  bill  of  lading  and  the  invoice 
indicating  the  net  quantify  of  controlled 
substances  shipped  and  documenting 
the  sale  of  the  controlled  substances  to 
the  purchaser;  and 

(ix)  The  commodity  code  of  the 
controlled  substance  exported. 

(2)  The  Administrator  will  review  the 
information  and  documentation 
submitted  under  paragraph  (a)(1)  of  this 
section,  and  will  assess  the  quantity  of 
controlled  substances  (other  than 
recycled  or  used  controlled  substances) 
that  the  documentation  verifies  were 
exported.  The  Administrator  will  issue 
the  exporter  consumption  allowances 
equivalent  to  the  calculated  level  of 
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controlled  substances  that  the 
Administrator  determined  were 
exported.  The  grant  of  the  consumption 
allowances  will  be  effective  on  the  date 
the  notice  is  issued. 

(b)  No  consumption  allowances  will 
be  granted  after  January  1, 1993.  for 
exports  of  controlled  substances  to  any 
nation  not  listed  in  Appendix  B  to  this 
Part  (Parties  to  the  Montreal  Protocol). 

§  82.1 1    Exports  to  parties. 

In  accordance  with  the  provisions  of 
this  section,  any  person  may  obtain 
authorization  to  convert  potential 
production  allowances  to  production 
allowances  by  exporting  controlled 
substances  to  nations  listed  in  Appendix 
B  to  this  part  (Parties  to  the  Protocol). 
Authorization  obtained  under  this 
section  will  be  valid  only  during  the 
control  period  in  which  the  controlled 
substances  departed  the  United  States 
or  its  territories.  A  request  for 
authorization  under  this  section  will  be 
considered  a  request  for  consumption 
allowances  under  §  82.10,  as  well. 

(a)  The  exporter  must  submit  to  the 
Administrator  a  request  for  authority  to 
convert  potential  production  allowances 
to  production  allowances.  That  request 
must  set  forth  the  following: 

(1)  The  identities  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(2)  The  exporter's  Employee 
Identification  Number; 

(3)  The  names  and  telephone  numbers 
of  contact  persons  for  the  exporter  and 
for  the  recipient; 

(4)  The  quantity,  the  calculated  level, 
the  type  of  controlled  substances 
exported,  its  source  and  date  purchased, 
and  what  percentage,  if  any.  of  the 
controlled  substances  that  are  recycled 
or  used; 

(5)  The  date  on  which  and  the  port 
from  which  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 

(6)  The  country  to  which  the 
controlled  substances  were  exported; 

(7)  The  bill  of  lading  and  invoice 
indicating  the  net  quantity  shipped  and 
documenting  the  sale  of  the  controlled 
substances  to  the  purchaser;  and 

(8)  The  commodity  code  of  the 
controlled  substance  exported. 

(b)  The  Administrator  will  review  the 
information  and  documentation 
submitted  under  paragraph  (a)  of  this 
section,  and  assess  the  quantity  of 
controlled  substances  (other  than 
recycled  or  used  control  substances) 
that  the  documentation  verifies  were 
exported  to  a  Party.  Based  on  that 
assessment,  the  Administrator  will  issue 
the  exporter  a  notice  authorizing  the 
conversion  of  a  specified  quantity  of 


potential  production  allowances  to 
production  allowances  in  a  specified 
control  year,  and  granting  consumption 
allowances  in  the  same  amount  for  the 
same  control  year.  The  authorization 
may  be  used  to  convert  potential 
production  allowances  to  production 
allowances  as  soon  as  the  date  on 
which  the  notice  is  issued. 

§  82.12    Transfers  of  production  and 
consumption  allowances  [Reserved]. 

§  82.13    Recordlceeping  and  reporting 
requirements. 

(a)  Unless  otherwise  specified,  the 
recordkeeping  and  reporting 
requirements  set  forth  in  this  section 
take  effect  as  follows; 

(1)  For  Group  I  controlled  substances, 
beginning  with  the  first  day  of  the  first 
control  period  specified  in  |  82.3(f)(1). 

(2)  For  Group  II  controlled  substances, 
beginning  with  the  first  day  of  the  first 
control  period  specified  in  §  82.3(f)(2). 

(b)  Reports  and  records  required  by 
this  section  may  be  used  for  purposes  of 
compliance  determinations.  The 
requirements  of  records  and  reports  is 
not  intended  as  a  limitation  on  the  use 
of  other  evidence  admissible  under  the 
Federal  Rules  of  Evidence. 

(c)  Unless  otherwise  specified,  reports 
required  by  this  section  must  be  mailed 
to  the  Administrator  within  45  days  of 
the  end  of  the  applicable  reporting 
period. 

(d)  Records  and  copies  of  reports 
required  by  this  section  must  be 
retained  for  three  years. 

(e)  In  reports  required  by  this  section, 
quantities  of  controlled  substances  must 
be  stated  in  terms  of  kilograms. 

(f)  Every  person  ("producer")  who  will 
produce  controlled  substances  during  a 
control  period  must  comply  with  the 
following  recordkeeping  and  reporting 
requirements: 

(1)  Within  120  days  of  the  date  this 
rule  is  published  in  the  Federal  Register, 
every  producer  must  provide  a  report  to 
the  Administrator  describing: 

(i)  The  method  by  which  the  producer 
in  practice  measures  daily  quantities  of 
controlled  substances  produced; 

(ii)  Conversion  factors  by  which  the 
daily  records  as  currently  maintained 
can  be  converted  into  kilograms  of 
controlled  substances  produced, 
including  any  constants  or  assumptions 
used  in  making  those  calculations  (e.g. 
tank  specifications,  ambient 
temperature  or  pressure,  density  of  the 
controlled  substance,  etc.); 

(iii)  Internal  accounting  procedures  for 
determining  plant-wide  production; 

(iv)  The  quantity  of  any  fugitive  losses 
accounted  for  in  the  production  figures; 
and 


(v)  The  estimated  percent  efficiency  of 
the  production  process  for  the  controlled 
substance. 

Within  60  days  of  any  change  in  the 
measurement  procedures  or  the 
information  specified  in  the  above 
report,  the  producer  must  submit  the 
revised  data  or  procedures  to  the 
Administrator. 

(2)  Every  producer  must  maintain  the 
following: 

(i)  Dated  records  of  the  quantity  of 
each  of  the  controlled  substances 
produced  at  each  facility; 

(ii)  Dated  records  of  the  quantity  of 
controlled  substances  used  as 
feedstocks  in  the  manufacture  of 
controlled  substances  and  in  the 
manufacture  of  non-controlled 
substances  and  any  controlled 
substances  introduced  into  the 
production  process  of  new  controlled 
substances  at  each  facility; 

(iii)  Dated  records  of  the  quantity  of 
HCFC-22  and  CFC-116  produced  within 
each  facility  also  producing  controlled 
substances; 

(iv)  Dated  records  of  the  quantity  of 
the  following  raw  materials  and 
feedstock  chemicals  used  at  each  plant 
for  the  production  of  controlled 
substances:  carbon  tetrachloride, 
perchloroethylene.  chloroform, 
hydrofluoric  acid,  chlorine,  bromine, 
CFC-113,  HCFC-22,  and  CFC-23. 

(v)  Dated  records  of  the  shipments  of 
controlled  substances  produced  at  each 
plant; 

(vi)  The  quantity  of  controlled 
substances,  the  date  received,  and 
names  and  addresses  of  the  source  of 
recyclable  or  recoverable  materials 
containing  controlled  substances  which 
are  recovered  at  each  plant; 

(3)  For  each  quarter,  each  producer 
must  provide  the  Administrator  with  a 
report  containing  the  following 
information: 

(i)  The  production  by  plant  in  that 
quarter  of  each  controlled  substance, 
specifying  the  quantity  of  any  controlled 
substance  used  for  feedstock  purposes 
for  controlled  and  non-controlled 
substances  for  each  plant  and  totaled 
for  all  plants  owned  by  the  producer; 

(ii)  The  calculated  levels  of  production 
(expended  allowances)  for  Group  I  and 
Group  II  controlled  substances  for  each 
plant  and  totaled  for  all  plants  for  that 
quarter  and  totaled  for  the  control 
period  to-date; 

(iii)  The  shipments  of  each  controlled 
substance  from  each  plant  in  that 
quarter 

(iv)  The  producer's  total  of  expended 
and  unexpended  consumption 
allowances,  potential  production 
allowances,  expended  and  unexpended 
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production  allowances  and 
authorization  to  convert  potential 
production  allowances  to  production 
allowances,  as  of  the  end  of  that 
quarter; 

(v)  The  quantity,  the  date  received, 
and  names  and  addresses  of  the  source 
of  recyclable  or  recoverable  materials 
containing  the  controlled  substance 
which  are  recovered  at  each  plant;  and 

(4)  For  any  person  who  fails  to 
maintain  the  records  required  by  this 
paragraph,  the  Administrator  may 
assume  that  the  person  has  produced  at 
full  capacity  during  the  period  for  which 
records  were  not  kept,  for  purposes  of 
determining  whether  the  person  has 
violated  the  prohibitions  at  §  82.4. 

(g)  For  Group  I  controlled  substances, 
beginning  with  the  first  control  period 
specified  under  §  82.3(f)(1),  and  for 
Group  II  controlled  substances, 
beginning  one  year  after  the  Montreal 
Protocol  enters  into  force,  importers  of 
controlled  substances  during  a  control 
period  must  comply  with  the  following 
recordkeeping  and  reporting 
requirements: 

(1)  Any  importer  must  maintain  the 
following  records: 

(i)  The  quantity  of  each  controlled 
substance  imported,  either  alone  or  in 
mixtures; 

(ii)  The  date  on  which  the  controlled 
substances  were  imported; 

(iii)  The  port  of  entry  through  which 
the  controlled  substances  passed; 

(iv)  The  country  from  which  the 
imported  controlled  substances  were 
imported; 

(v)  The  port  of  exit; 

(vi)  The  commodity  code  for  the 
controlled  substances  shipped; 

(vii)  The  importer  number  for  the 
shipment; 


(viii)  A  copy  of  the  bill  of  lading  for 
the  import; 

(ix)  The  invoice  for  the  import;  and 

(x)  The  U.S.  Customs  Entry  Summary 
Form. 

(2)  For  each  quarter,  every  importer 
must  submit  to  the  Administrator  a 
report  containing  the  following 
information: 

(i)  Summaries  of  the  records  required 
in  paragraph  {g)(l)(iHvii)  of  this  section 
for  the  previous  quarter; 

(ii)  The  total  quantity  imported  in 
kilograms  of  each  controlled  substance 
for  that  quarter; 

(iii)  The  calculated  levels  of  import 
(expended  allowances]  of  Group  I  and 
Group  II  controlled  substances  for  that 
quarter  and  totaled  for  the  control- 
period-to-date;  and 

(iv)  The  importer's  total  sum  of 
expended  and  unexpended  consumption 
allowances  at  the  end  of  that  quarter. 

(h)  For  any  exports  of  controlled 
substances  not  reported  under  §  82.10 
(additional  consumption  allowances)  or 
§  82.11  (Exports  to  Parties),  the  exporter 
who  exported  the  controlled  substances 
must  submit  to  the  Administrator  the 
following  information  within  45  days  of 
the  end  of  the  control  period  in  which 
the  unreported  exports  left  the  United 
States: 

(1)  The  names  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(2)  The  exporter's  Employee 
Identification  Number; 

(3)  The  type  and  quantity  of  controlled 
substances  exported  and  what 
percentage,  if  any,  of  the  controlled 
substances  that  are  recycled  or  used; 

(4)  The  date  on  which  and  the  port 
from  which  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 


(5)  The  country  to  which  the 
controlled  substances  were  exported; 
and 

(6)  The  commodity  code  of  the 
controlled  substance  shipped. 

§82.14    Payment  of  fees  [Reserved]. 

Appendix  A 


Controlled  substance 


A.  Group  I: 

CFC 1 3— Trichlof  otiuoromethane 
(CFC-11) 

CC 1 2F2— Dichlorodifluoromethane 
(CFC-12) 

CC12F-CC1F2— 
Tnchlorotrifluoroethane       (CFC- 
113) 

CF2C1-CC1F2— 
Dichlorotetrafluoroethane     (CFC- 
114) 

CC1F2-CF3— 
(Mooo)chloropentafluoroethane 
(CFC-115) 

B.  Group  II: 
CF2BRC1— 

BromochlOfOdilKioroethane 
(Halon  1211) 

CF3BR — Bromolnfluoroettiane 
(Halon  1301) 

C2F4Br2- 
Dit>romotetra(luoroettiane    (Halon 
2402) 


Ozone 

depletion 

weight 


10 

10 

08 
10 
06 

30 
100 

60 


Appendix  B — Parties  lo  the  Montreal 
Protocol  IReserved] 

Appendix  C — Nations  Complying  With. 
But  Not  Parties  to.  the  Protocol 
[Reserved) 

Appendix  D — Twenty-Five-Kilolonne 
Parties  [Reserved] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
(FRL-3426-21 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 

Agency. 

action:  Advance  Notice  of  Proposed 

Rulemai<ing  (ANPRM). 

summary:  EPA  is  considering  further 
rulemaking  on  several  issues  related  to 
its  efforts  to  protect  stratospheric  ozone. 
In  a  separate  notice  published  in  today's 
Federal  Register,  the  Agency  issued  final 
rules  implementing  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  (Montreal  Protocol).  In  the 
context  of  that  rulemaking,  four  issues 
were  raised  and  action  on  them  deferred 
pending  additional  public  comment  and 
review. 

In  the  Preamble  to  its  final  rule,  EPA 
briefly  described  new  scientific 
information  related  to  global  ozone 
trends  and  seasonal  losses  in 
Antarctica.  This  ANPRM  explains  in 
greater  detail  the  nature  of  that 
information. 

EPA's  final  rule  implements  the 
Protocol  through  a  system  of  allocated 
production  and  consumption 
allowances.  EPA  adopted  this  approach 
because,  on  balance,  it  ap|»eared  to  be 
the  most  effective  means  of  limiting 
ozone-depleting  substances  consistent 
with  the  Montreal  Protocol.  However,  as 
explained  in  the  preamble  to  the  final 
rule.  EPA  is  concerned  about  two 
unintended  adverse  consequences  that 
might  result  from  implementation  of  the 
rule. 

By  allocating  allowances  to  the  seven 
domestic  producers  of  CFCs  and  halons, 
and  by  restricting  future  supply  of  these 
chemicals,  EPA's  regulation  could  result 
in  sizable  windfalls  accruing  to  these 
producers.  The  existence  of  these 
windfalls  could  create  an  economic 
incentive  for  producers  to  delay  the 
introduction  of  chemical  substitutes 
which  could  have  adverse  economic  and 
potential  environmental  consequences. 
EPA  is  seeking  comment  on  the 
appropriateness  and  structure  of 
supplementing  its  allocated  quota 
system  with  a  regulatory  fee  to  remove 
any  unintended  incentives. 
Alternatively,  the  Agency  is  also 
seeking  comment  on  the  desirability  of 
shifting  from  the  allocated  quota  system 
promulgated  today  to  an  auction  system. 

While  the  theory  behind  the  allocated 
quota  system  is  that  the  marketplace, 
through  price  increases,  will  provide 
adequate  incentive  for  firms  to  reduce 


their  use  of  the  regulated  chemicals, 
EPA  is  concerned  that  some  industries. 
particularly  those  in  which  CFCs  and 
halons  are  a  small  part  of  the  price  of 
final  goods,  may  be  slow  to  respond  to 
market-driven  price  increases  and  may 
not  shift  away  from  these  chemicals  as 
soon  as  it  becomes  cost-effective  to  do 
so.  The  effect  of  any  such  delays  would 
be  to  substantially  increase  CPC  and 
halon  prices  to  all  firms,  to  increase  the 
total  costs  to  society  of  meeting  the 
Protocol's  control  requirements,  and  to 
increase  windfalls  to  producers.  EPA  is 
seeking  comment  on  industry-specific 
control  requirements  as  a  supplement  to 
allocated  quotas  that,  under  certain 
circumstances,  it  might  promulgate  to 
ensure  that  needed  reduction  in  the  use 
of  CFCs  and  halons  are  adopted  as  soon 
as  these  reductions  are  cost-effective. 
DATE:  Written  comments  on  the  ANPRM 
must  be  submitted  by  November  1. 1988, 
to  the  location  listed  below. 
ADDRESSES:  Written  comments  should 
be  sent  to  Docket  A-88-27,  Central 
Docket  Section,  South  Conference  Room 
4.  Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
The  docket  may  be  inspected  between  8 
a.m.  and  3:30  p.m.  on  weekdays.  As 
provided  in  CFR  Part  2,  a  reasonable  fee 
may  be  charged  for  photocopying.  To 
expedite  review,  it  is  also  requested  that 
a  duplicate  copy  of  written  comments  be 
sent  to  Stephen  R.  Seidel  at  the  address 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  R.  Seidel,  Senior  Analyst, 
Office  of  Program  Development,  Office 
of  Air  and  Radiation  (ANR^45),  EPA, 
401  M  Street  SW..  Washington,  DC 
20460.  Telephone  (202)  382-2787. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  threat  of  depletion  of  the  ozone 
layer  from  chlorofluorocarbons  (CFCs) 
was  first  raised  well  over  a  decade  ago 
by  the  scientific  community  (Molina  and 
Rowland,  1974).  The  initial  theory 
suggested  that  because  CFCs  are 
relatively  inert,  emissions  of  these 
chemicals  would  not  break  down  in  the 
lower  atmosphere,  but  would  instead 
slowly  migrate  to  the  stratosphere 
where  they  would  then  break  apart 
releasing  chlorine.  Once  freed  in  the 
stratosphere,  the  chlorine  would 
catalytically  destroy  ozone.  From  a 
health  and  environmental  perspective, 
depletion  of  the  earth's  ozone  layer 
would  allow  more  harmful  ultraviolet 
radiation  to  penetrate  the  atmosphere 
and  strike  the  earth's  surface  which 
would  increase  the  incidence  of  certain 
skin  cancers  and  cataracts,  suppress  the 
human  immune  system,  damage  crops 


and  aquatic  organisms,  accelerate 
weathering  of  certain  plastics,  and 
increase  formation  of  ground-level 
ozone  (smog). 

In  the  fourteen  years  of  research  since 
the  original  theory  was  proposed 
considerable  scientific  evidence  has 
supported  the  general  concern  that 
increased  emissions  of  CFCs  (and 
halons)  would  lead  to  ozone  depletion. 
(See,  for  example.  Atmospheric  Ozone, 
1985  (WMO,  1986)). 

In  response  to  the  growing  scientific 
consensus,  the  United  Nations 
Environment  Program  (UNEP)  began 
negotiations  in  1981  in  an  effort  to 
develop  a  multilateral  response  to 
reducing  the  threat  of  ozone  depletion. 
These  negotiations  resulted  in  the 
Vienna  Convention  for  the  Protection  of 
the  Ozone  Layer  in  March  1985  which 
provides  a  framework  for  international 
cooperation  in  research,  monitoring,  and 
information  exchange.  Further 
negotiations  resulted  in  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  which  was  signed  in 
September  1987  and  which  requires 
Parties  to  reduce  their  use  of  specified 
ozone-depleting  chemicals.  The  terms  of 
the  Montreal  Protocol  are  discussed  in 
detail  in  an  earlier  Federal  Register 
notice  (December  14. 1987;  52  FR  47489). 

EPA's  final  rule  implementing  the 
Montreal  Protocol  is  published 
elsewhere  in  today's  Federal  Register. 
The  notice  accompanying  that  rule 
summarizes  the  scientific,  economic, 
technical,  and  legal  bases  for  the 
Agency's  action.  It  also  describes  the 
allocated  quota  system  employed  by 
EPA  to  achieve  the  Protocol's  control 
refinements. 

While  EPA  believes  that  its  final 
action  meets  its  obligations  under  Sec. 
157(b)  42  U.S.C.  section  7457(b)  of  the 
Clean  Air  Act  and  the  Montreal 
Protocol,  several  issues  were  raised 
during  the  rulemaking  which  EPA 
believes  require  additional  review. 

Specifically,  new  scientific 
information  became  available  in 
summary  form  during  the  course  of  the 
rulemaking  which,  in  part  because  of 
time  constraints,  could  not  be  fully 
reviewed  and  therefore  was  not 
considered  in  the  final  rule.  This 
ANPRM  provides  the  public  with  a 
summary  of  that  information.  EPA 
intends  to  notify  the  public  of  the 
availability  of  the  full  body  of  the  Ozone 
Trends  Panel  Report  (NASA,  1988)  when 
it  becomes  available  and  will  at  that 
time  request  comments  on  its 
implications  for  future  action. 

Three  other  issues,  which- relate  to 
unintended  adverse  consequences  of 
EPA's  use  of  allocated  quotas,  were 


Federal  Register  /  Vol.  53.  No.  156  /  Friday.  August  12,  1988  /  Proposed  Rules 


30e05 


raised  in  the  public  comments  on  the 
proposal  and  warrant  additional  review. 
EPA  is  seeking  comment  whether  it 
should  add  a  regulatory  fee  to 
supplement  the  allocated  quota  system. 
The  fee  would  be  designed  to  capture 
the  windfalls  which  would  otherwise 
accrue  to  a  small  number  of  CFC  and 
halon  producers.  EPA  is  concerned  that 
the  existence  of  such  windfalls  would 
create  a  potential  economic  incentive 
for  these  chemical  producers  to  delay 
the  introduction  of  chemical  substitutes. 
Any  such  delay  could  have  adverse 
economic  and  potential  environmental 
impacts  on  EPA's  stratospheric 
protection  efforts.  Alternatively,  EPA  is 
also  seeking  comment  on  the 
desirability  of  shifting  at  some  future 
date  to  an  auction-based  system  in 
place  of  allocated  quotas. 

Finally,  EPA  is  also  seeking  comment 
on  the  desirability  of  developing 
industry-specific  engineering  controls 
and/or  use-specific  bans  on  CFCs. 
These  rules  are  being  considered  as  an 
adjunct  to  the  allocated  quota  system, 
but  would  be  promulgated  only  in 
instances  where  industries  were  not 
making  timely  progress  toward  reduced 
use  of  these  chemicals. 

II.  New  Scientinc  Information 

A.  Past  Treatment 

As  part  of  its  December  14  proposal, 
EPA  discussed  the  existing  evidence 
concerning  possible  changes  that  have 
already  occurred  to  the  ozone  layer  (52 
FR  47492).  It  essentially  stated  that, 
based  on  the  major  assessment  issued 
by  the  World  Meteorological 
Organization  in  1986  (WMO,  1986)  and 
EPA's  own  risk  assessment  document 
(EPA,  1987).  no  statistically  significant 
change  had  occurred  in  global  estimates 
of  total  column  ozone  (i.e.,  the  amount  of 
ozone  from  the  earth's  surface  through 
the  stratosphere  in  any  given  place). 

The  preamble  to  the  December 
proposal  went  on  to  discuss  preliminary 
evidence  related  to  areas  of  potentially 
critical  concern:  large  seasonal  losses  in 
ozone  over  Antarctica  (the  so-called 
Antarctic  ozone  hole)  and  preliminary 
reports  of  global  ozone  reductions  based 
on  both  ground-based  and  satellite 
measurements.  While  the  existence  of 
the  ozone  hole  had  been  well 
documented  by  researchers,  key 
questions  remained:  was  it  caused  by 
man-made  chlorine;  are  there  health  and 
environmental  effects  from  this  regional 
phenomenon:  and  are  there  implications 
for  global  ozone  levels?  Data  suggesting 
that  ozone  had  depleted  globally  had 
not  yet  been  published  in  the  scientific 
literature  and  therefore  had  not  yet  been 
thoroughly  reviewed.  In  addition  to 


validating  and  quantifying  the  trend 
itself,  EPA  also  cited  the  need  to 
distinguish  ozone  losses  related  to  man- 
made  chlorine  from  those  related  to 
natural  causes  (e.g.,  solar  cycle,  volcanic 
activity). 

EPA  also  raised  the  concern  that 
current  atmospheric  models  which  were 
relied  on  in  the  Agency's  risk 
assessment  do  not  account  for  these 
occurrences.  In  both  cases,  EPA  stated 
that  because  of  insufficient  information 
and  time,  it  was  premature  to  consider 
these  issues  in  its  assessment  of  risks  or 
as  part  of  the  rulemaking.  The  Agency 
also  referenced  an  assessment  of  these 
issues  (the  Ozone  Trends  Panel)  that 
was  in  progress  at  the  time. 

B.  Summary  Report  of  the  Ozone  Trends 
Panel 

Following  an  18-month  review 
involving  over  100  of  the  world's  leading 
atmospheric  scientists,  the  executive 
summary  of  the  Ozone  Trends  Panel 
report  was  released  on  March  15. 1988. 
The  Panel  conducted  an  extensive 
review  of  existing  ground-based  and 
satellite  measurements  and  of  the 
results  from  recent  campaigns  to 
Antarctica.  They  analyzed  and  sought  to 
isolate  changes  in  ozone  levels  related 
to  natural  phenomenon  from  those 
related  to  chlorine  and  also  compared 
ozone  meausrements  to  predictions  from 
atmospheric  models. 

The  executive  summary  contains  a 
listing  of  key  findings.  The  analysis 
showed  "undisputed  observational 
evidence"  of  increased  atmospheric 
levels  of  trace  gases  (CFCs,  carbon 
dioxide,  methane,  nitrous  oxides, 
halons)  because  of  human  activities.  Its 
review  of  global  ozone  trends  showed  a 
depletion  of  1.7  to  3.0  percent  ozone  loss 
between  1969  and  1986  at  latitudes 
between  30  and  64  degrees  in  the 
northern  hemisphere  (where 
measurements  are  the  most  extensive). 
This  decrease  occurs  after  correcting  for 
the  effects  of  natural  variation  and  is 
more  pronounced  in  the  winter  than  the 
summer.  After  comparing  these 
measurements  with  model  calculations, 
the  report  states  that  "The  observed 
changes  may  be  due  wholly,  or  in  part, 
to  the  increased  atmospheric  abundance 
of  trace  gases,  primarily 
chlorofluorocarbons  (CFCs)."  The  Panel 
determined  that  "it  was  not  possible  to 
obtain  a  sufficiently  accurate  trend  in 
total  ozone  using  Nimbus-7  satellite 
data  alone  because  the  rate  of 
degradation  of  the  diffuser  plate  cannot 
be  uniquely  determined."  This  problem 
in  interpreting  the  raw  data  from  the 
satellite  to  correct  for  instrument  error 
restricted  the  Panel's  ability  to  rely  on 


this  source  of  information  for  its 
conclusions. 

In  its  review  of  data  related  to 
Antarctic  ozone,  it  reconfirmed  that 
"There  has  been  a  large,  sudden,  and 
unexpected  decrease  in  the  abundance 
of  springtime  Antarctic  ozone  over  the 
past  decade."  The  1987  data  showed 
that  the  ozone  hole  had  both  deepened 
(i.e.  greater  loss  of  ozone)  and  had 
lasted  longer  than  previously  recorded. 
It  also  reported  apparent  ozone 
decreases  since  1979  of  5  percent  or 
more  at  all  latitudes  beyond  60  degrees 
south  throughout  the  year.  It  concluded, 
"The  weight  of  evidence  strongly 
indicates  that  man-made  chlorine 
species  are  primarily  responsible  for  the 
observed  decrease  in  ozone  within  the 
polar  vortex." 

The  executive  summary  of  the  report 
has  been  added  to  the  public  docket  for 
this  rulemaking.  As  stated  above,  EPA 
will  notify  the  public  in  a  Federal 
Register  notice  when  the  full  report  is 
completed  and  at  that  time  will  seek 
public  comment.  The  Agency  intends  to 
use  this  information  in  the  coming 
months  to  update  its  own  risk 
assessment  and  will  also  examine  any 
additional  scientific  information  (e.g. 
papers  presented  at  the  ozone  trends 
conference  held  in  May  1988  in 
Snowmass,  Colorado)  that  has  recently 
became  available. 

III.  Combining  a  Regulatory-  Fee  With 
Allocated  Quotas 

In  proposing  to  implement  the 
Montreal  Protocol  (52  FR  47489: 
December  14. 1987),  EPA  examined  a 
range  of  alternative  regulatory 
approaches  including  the  use  of 
traditional  engineering  control 
requirements  and  innovative  market- 
based  rules,  and  stated  that  "|e|ach  of 
the  options  has  certain  advantages,  but 
also  raises  possible  problems"  (52  FR 
47500).  As  explained  in  the  notice 
accompanying  the  final  rule,  after 
reviewing  the  public  comments,  EPA 
concluded  that,  on  balance,  the 
allocated  quota  approach  is  the 
appropriate  means  of  implementing  the 
Montreal  Protocol.  However.  EPA  also 
noted  that  additional  regulatory  steps 
may  be  required  to  minimize  any 
unintended  adverse  impacts  resulting 
from  this  approach. 

One  such  impact  is  the  potential  for 
current  CFC  and  halon  producers  to 
reap  a  windfall  profit  from  the  scarcity 
created  by  EPA's  regulation.  In  its 
December  14  notice  of  proposed 
rulemaking  (NPRM),  EPA  asked 
"whether  possible  profits  from 
continued  production  of  the  restricted 
chemicals  might  have  the  undesired 
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effect  of  delaying  the  introduction  of 
less  profitable  chemical  substitutes"  (52 
FR  474507).  The  Agency  also  asked  for 
comments  on  the  option  of  combining 
allocated  quotas  with  a  regulatory  fee. 

A.  Basis  for  Adding  a  Fee  to  Allocated 
Quotas 

EPA  received  public  comment  on  both 
the  likelihood  of  sizable  windfalls 
resulting  from  its  allocated  quota  system 
and  the  potential  implications  for 
delaying  the  introduction  of  chemical 
substitutes.  The  Agency  also  initiated 
two  studies  (DeCanio,  1988  and  Sobotka, 
1988)  examining  these  issues. 

1.  Likelihood  and  Magnitude  of  Windfall 

In  the  December  14  NPRM,  EPA 
explained  why  windfall  profits  (also 
termed  transfer  revenues)  could  result 
from  its  proposed  aUocated  quota 
system.  Essentially,  the  allocated  quota 
system  operates  by  restricting  the 
supply  of  CFCs  and  halons.  Since 
demand  for  these  chemicals  by  user 
industries  is  expected  to  continue  to 
grow  (because  of  continued  demand  for 
products  which  contain  them  or  are 
made  with  them),  competition  for  the 
restricted  CFC  and  halon  supplies 
should  result  in  firms  paying  higher 
prices  for  these  chemicals.  While  higher 
prices  for  CFCs  and  halons  will 
stimulate  some  firms  and  industries  to 
shift  to  alternate  materials,  institute  or 
increase  recycling,  or  produce  other 
products,  if  substitutes  are  not  readily 
available,  many  firms  will  have  little 
choice  but  to  continue  to  use  these 
chemicals  while  paying  a  higher  price. 

The  RIA  supporting  the  December  14 
NPRM  estimated  windfall  profits  of 
between  $2-6  billion  through  the  end  of 
the  century  depending  on  the  rate  at 
which  firms  employed  low-cost  control 
technologies  (i.e.  the  faster  controls  are 
employed  the  lower  the  windfalls).  The 
amount  of  the  predicted  windfall  is 
based  on  the  market-clearing  price  paid 
for  CFCs  and  halons.  In  turn,  this  price 
results  from  the  allowable  supply  of 
CFCs  and  the  market  demand  as 
determined,  in  part,  by  the  costs  of 
options  available  to  Hrms  and 
consumers  to  reduce  their  use  of  these 
chemicals. 

EPA  has  revised  its  preliminary  RIA 
to  include  new  information  on  control 
technologies  and  market  demand  for 
these  chemicals.  Its  revised  estimate 
suggests  that  windfalls  could  range  from 
$1.8  to  $7.2  billion  through  the  turn  of  the 
century.  (See  chapter  9  of  the  RIA.) 

2.  Potential  for  Delay  of  Substitutes 

As  stated  in  the  December  14  NPRM, 
EPA  is  concerned  that  the  existence  of 
large  windfalls  could  create  an 


economic  incentive  for  the  CFC  and 
halon  producers  to  delay  the 
introduction  of  chemical  substitutes. 
Chemical  substitutes  are  likely  to  be 
more  costly  to  produce  and  therefore 
less  profitable  than  CFCs  and  halons.  In 
contrast,  CFC  and  halon  prices  are 
likely  to  increase  because  of  the  supply 
restrictions  set  forth  in  EPA's  regulation 
which  could  result  in  substantial 
windfall  profits  for  CFC  producers.  As  a 
result,  EPA  is  concerned  that  the  seven 
CFC  and  halon  producers  may  use  their 
market  power  to  increase  profits  either 
by  restricting  the  introduction  of  new 
chemicals  by  others  or  by  delaying  the 
introduction  of  the  chemical  substitutes 
they  now  have  under  development. 

EPA  is  seeking  public  comment  on 
whether  markets  conditions  are  likely  to 
create  an  environment  where  such 
actions  are  possible.  Factors  affecting 
future  market  conditions  include:  who 
conducts  research  and  development  for 
new  chemicals;  who  conducts  research 
and  development  for  user  industry 
applications;  what  is  the  likely  cost  of 
chemical  substitutes;  and  whether  the 
CFC/halon  producers  can  deter 
competition  from  outside  parties. 

Based  on  a  review  of  patents  on 
potential  substitutes,  it  appears  that  the 
current  producers  of  CFCs  and  halons 
are  also  the  most  likely  producers  of 
alternatives  (Radian,  1987).  For  example, 
patents  for  HFC-134a  and  HCFC-123, 
two  of  the  most  likely  substitutes,  are 
held  by  several  CFC  producers  in  the 
United  States  as  well  as  by  CFC 
producers  in  other  countries.  Moreover, 
a  large  share  of  the  products 
applications  testing  for  many  industries 
using  CFCs  is  done  by  the  chemical 
producers.  These  companies  provide  a 
wide  range  of  services  to  their 
customers  including  detailed  tests  on  the 
applicability  and  use  of  new  chemicals. 

Estimates  of  the  costs  of  producing 
chemical  substitutes  generally  range 
from  2-4  times  the  costs  of  the  currently 
available  CFCs  (Nelson,  1988).  This 
large  difference  in  the  costs  of 
production  between  the  current  CFCs 
and  their  substitutes  suggests  that  CFC 
producers  may  have  considerable 
flexibihty  in  pricing  CFCs  to  respond  to 
efforts  by  non-producers  to  capture 
markets  with  more  expensive  chemical 
substitutes. 

Whether  chemical  producers  will  use 
this  incentive  to  delay  the  introduction 
of  chemical  substitutes  to  increase 
windfall  profits  will  depend  on  the 
extent  to  which  they  are  willing  and 
able  to  pursue  a  strategy  of  profit 
maximization.  One  public  interest  group 
in  their  comments  on  the  December 
proposal  contended  that  firms  typically 
base  decisions  concerning  the  timing  of 


new  product  introductions  on  such 
factors  as  the  goal  of  maximizing  profits 
on  existing  products.  The  following 
discussion  indicates  that  CFC  producers 
may  have  the  ability  to  pursue  such  a 
goal;  moreover,  with  the  large  potential 
windfall,  it  is  clear  that  they  will  have 
an  economic  incentive  to  do  so. 

In  most  martlet  situations,  the 
company  first  to  introduce  a  new 
product  has  the  advantage.  In  this 
particular  situation,  however,  14  major 
chemical  firms  from  throughout  the 
world  are  working  together  as  part  of  a 
private  consortium  in  conducting  joint 
toxicity  tests.  This  joint  effort  offers 
many  important  advantages.  It  spreads 
the  multi-million  dollar  costs  of 
conducting  these  tests  among  many 
participants.  It  maximizes  the  use  of  the 
limited  quantities  of  the  new  chemicals 
available  for  all  purposes  (toxicity  tests 
and  user  application  tests)  in  the  near 
term.  However,  a  public  interest  group 
in  its  comments  raised  the  issue  that  this 
joint  effort  effectively  creates  a  potential 
mechanism  for  these  firms  to  delay  or 
slow  down  the  introduction  of  new 
chemicals  by  influencing  the  pace  and 
extent  of  toxicity  testing.  Thus,  in  the 
current  market  situation,  the  producers 
of  CFCs  are  the  owners  of  the  most 
likely  substitute  technologies  (e.g.. 
through  patents  and  proprietary  process 
information)  and  could  through  the  joint 
toxicity  testing  program  and  the  high 
capital  costs  of  production,  be  able  to 
control  the  rate  of  diffusion  and 
adoption  of  substitutes. 

Future  increases  in  CFC  prices  will 
also  provide  an  incentive  for  non-CFC 
producers  to  develop  and  market 
substitutes.  However,  these  firms  will  be 
at  a  disadvantage  for  several  reasons. 
As  previously  suggested,  they  generally 
lack  the  research,  technical  and 
marketing  foundation  to  compete 
against  current  CFC  producers. 
Moreover,  current  CFC  producers  could 
attempt  to  counter  the  introduction  of 
substitutes  by  others  by  reducing  the 
market  price  of  CFCs  (and  thereby 
reduce  but  not  eliminate  their  windfalls). 

EPA  believes  that  a  regulatory  fee,  by 
capturing  the  windfall  profits,  would 
remove  the  economic  incentive  for  delay 
and  thus  at  least  partially  address  these 
concerns. 

3.  Impact  of  a  Two-Year  Delay 

The  revised  RIA  supporting  the  final 
rule  examines  the  potential  impact  of 
delaying  by  two  years  the  introduction 
of  chemical  substitutes.  This  analysis,  as 
shown  in  Table  1.  compares  the  impact 
of  different  schedules  for  the 
introduction  of  chemical  substitutes  on 
the  costs  and  feasibility  of  meeting  the 
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reductions  called  for  in  EPA's 
regulation.  It  illustrates  several  critical 
points.  First,  it  shows  that  the  effect  of 
delaying  the  marketability  of  chemical 
substitutes  is  closely  related  to  the  rate 
at  which  firms  act  to  adopt  low-cost 
control  options.  Not  surprisingly,  the 
amount  of  pre-tax  windfall,  33  well  as 
the  cost  increases  resulting  from  the 
delay  of  chemical  substitutes,  is 
substantially  greater  in  Case  1  than  in 
the  other  two  cases.  Case  1  represents  a 
scenario  in  which  major  user  industries 


(e.g.,  mobile  air  conditioning,  solvent 
uses,  hospital  sterilization,  refrigeration 
and  certain  foam  uses)  delay  their 
adoption  of  technically  available,  low- 
cost  reduction  options.  Table  1  shows 
that  windfalls  through  the  end  of  the 
century  would  increase  by  $10  billion 
through  the  end  of  the  century  under  this 
scenario  if  the  introduction  of 
substitutes  were  delayed  by  two  years. 
The  potential  increase  in  windfalls  for 
producers  from  a  two-year  delay  were 
estimated  to  be  $1.3  billion  in  the  Case 


lA-f-B  (where  two  industry  segments 
aggressively  employ  reduction 
technologies]  and  $100  million  in  Case  2 
which  represent  a  scenario  where  user 
industries  adopt  technologically 
feasible,  low-cost  controls  in  a  more 
timely  manner.  Table  1  also  shows  that 
windfalls  in  the  early  years  could  be 
quite  substantial  (case  1]  or  could  be 
eliminated  completely  if  low  cost 
options  are  actively  adopted  (case  2). 


lABi^  1.— Impacts  of  a  Two- Year  Deuvy  in  the  Availability  of  Chemical  Substitutes  ■ 


Casel' 


Wimout  delt^        Wjtti  delay 


Case  1A+B' 


Without  delay         Witti  delay 


Case  2* 


\Mttiout  delay        Witti  delay 


Social  Costs. '  1989-2000 

Transfer  Costs: '  1989-2000.. 
CFC  Price  Increases:  • 

1989 


1990. 
1991  . 
1992. 
1993. 
1995. 
1998. 
2000. 


2,730 

4.252 

7.282 

17,390 

6.69 

&69 

5.32 

5.32 

1.84 

5.88 

1.60 

5.86 

3.93 

•■  50.00 

5.48 

5.00 

5.46 

17.69 

5.48 

5.46 

2.122 
4,983 

1.95 
1.84 
1.59 
1.55 
3.55 
3.55 
5.46 
548 


2,215 
6,329 

1.95 
184 
1.85 
1.95 
10.84 
3.77 
5.48 
548 


1.012 
1.866 

0.00 
0.00 
0.00 
0.00 
1.55 
159 
4.49 
377 


1.033 

1,985 

0.00 

000 

000 

0.00 

1.84 

158 

4.49 

4.35 

•The  assumed  stringency  and  coverage  assumptions  used  are  those  ot  the  CFC  50%/Halon  Freeze  case  descnt)ed  in  Chapter  5  of  ttie  RIA  CFCs  are  regulated 
with  an  imtial  freeze  m  1969  at  1986  levels.  20  percent  reduction  in  1993.  and  50  percent  reduction  in  1998,  and  halons  are  frozen  at  1986  levels  m  1992.  The 
assumed  rate  of  growth  in  baseline  use  is  the  Middle  Growth  Scenario  descritjed  in  Chapter  4  of  the  RIA. 

'  Case  1  assumes  tfiat  firms  do  not  act  expeditiously  to  employ  cost-effective  control  options.  For  specific  control  options  that  are  delayed,  see  Chapter  9  ol  the 
hIA. 

'  Case  1A  ^-B  assumes  that  reductions  from  recycling  of  car  air  conditioners  and  shifts  to  alltemative  solvents  are  initiated  m  the  initial  years  of  the  regulation,  but 
that  other  sectors  delay  their  adoption  of  cost-effective  reductions.  See  Chapter  9  of  ttie  RIA. 

"  Case  2  assumes  control  reductions  we  adopted  across  several  key  industries  as  explained  in  Chapter  9  of  ttie  RIA. 

'  Soaal  costs  discounted  at  a  2  percent  discount  rate  and  cited  in  millions  of  1985  dollars.  All  windfalls  are  stated  t)efore  taxes. 

'  Transfer  payments  discounted  at  a  6  percent  discount  rate  and  cited  in  millions  of  1985  doUvs. 

'  Price  increases  are  lor  aH  CFC  compounds  and  are  stated  in  dollars  per  kilogram  are  weighted  by  ozone  depletion  potential  and  are  cited  in  cortstant  1985 
dollars.  CFC  pnces  are  currently  about  SI  per  kilogram 

"CFC  price  inaeases  are  capped  at  S50  00  which  indicates  ttiat  msuffictent  controls  or  substitutes  are  contained  wfthn  the  model  to  achieve  the  requved 
reduction. 


Table  1  also  illustrates  a  second  point. 
It  shows  that  in  Case  1,  a  two  year  delay 
renders  it  significantly  more  costly  and 
difficult  to  meet  the  20  percent  reduction 
stage  in  1993.  The  $50.00  CFC  price 
increase  which  occurs  in  that  year  is  a 
"backstop"  price  indicating  that,  based 
on  current  information,  no  alternative 
technologies  are  available  to  achieve  the 
required  reductions.  In  the  absence  of 
technologies  or  substitutes  to  reduce 
CFC  use  to  the  required  levels,  the 
economic  hardship  and  dislocations  in 
meeting  the  required  reductions  would 
be  severe.  The  dealy  in  the  availability 
of  chemical  substitutes  would  also  make 
it  more  difficult  to  obtain  greater  or 
further  CFC  and  halon  reductions  in  the 
future,  should  new  scientific  information 
lead  to  a  change  in  the  Protocol's  control 
requirements. 

This  analysis  likely  underestimates 
the  additional  costs  associated  with 
delays  in  introducing  chemical 
substitutes  by  ignoring  potential  savings 
that  are  likely  as  firms  start  "learning  by 
doing"  earlier  rather  than  later  (Decanio, 


1988).  This  potential  savings  reflects  the 
likely  reductions  in  cost  over  time  that 
will  occur  as  producers  and  users  gain 
experience  with  the  chemical 
substitutes. 

A  regulatory  fee  could  also  indirectly 
aid  in  efforts  to  encourage  developing 
nations  to  join  the  Protocol.  One  goal  of 
the  Protocol  is  to  avoid  expanded 
production  of  CFCs  by  these  nations.  To 
accomplish  this  end.  the  Protocol  allows 
limited  increases  in  production  of 
controlled  substances  in  developed 
nations  if  they  are  exported  to 
developing  nations.  Because  of  the 
technological  ease  of  CFC  production, 
developing  nations  may  choose  to 
produce  CFCs  themselves  and  not  to 
join  the  Protocol  if  CFC  substitutes  are 
not  readily  available.  Further,  over  the 
longer  term,  developing  nations  are 
more  likely  to  participate  in  the  protocol 
if  they  can  themselves  produce  the 
chemical  substitutes  required  for  their 
domestic  industries  (e.g.,  refrigeration, 
electronics,  etc.)  which  now  use  CFCs. 
Thus,  the  timing  of  the  availability  of 


chemical  substitutes  will  be  one  key 
factor  in  decisions  by  developing 
nations  to  join  the  Protocol. 

4.  Summary  of  Public  Comments 

Seven  commenters  (auto  companies, 
federal  agency,  public  interest  groups) 
stated  that  they  opposed  the  use  of 
allocated  quotas  alone  because  it  would 
result  in  a  small  number  of  producers 
reaping  substantial  windfalls  and  allow 
them  to  exercise  substantial  power  over 
user  industries  through  control  of  CFC 
supplies.  Some  of  these  commenters  also 
raised  concerns  about  the  possibility  of 
producers  cutting  production  further 
than  the  regulations  require  (to  further 
increase  prices)  or  delaying  the 
introduction  of  chemical  substitutes. 

Ten  commenters  (public  interest 
groups)  stated  that  they  supported  the 
use  of  a  regulatory  fee  because  if  would 
provide  an  added  incentive  for  firms  to 
reduce  their  consumption  of  CFCs  and 
halons  and  would  capture  the  windfall 
profits  that  might  otherwise  encourage 
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producers  to  delay  the  development  of 
chemical  substitutes. 

In  contrast,  six  commenters  (chemical 
producers  and  industry  trade 
association)  argued  that  EPA  had 
overestimated  the  magnitude  of  likely 
windfalls.  As  stated  earlier,  EPA's 
Regulatory  Impact  Analysis  (RIA) 
supporting  the  proposed  regulation 
stated  that,  depending  on  the  rate  at 
which  firms  shifted  away  from  CFCs 
and  halons,  the  magnitude  of  windfalls 
would  range  from  just  under  $2  billion  to 
just  under  $6  billion  (pre-tax  dollars) 
over  the  remainder  of  this  century.  The 
commenters  suggested  that  this  estimate 
failed  to  consider  the  higher  costs 
associated  with  reduced  CFC 
production,  the  increase  in  government 
tax  receipts  from  any  windfalls,  and  the 
need  for  capital  to  fund  development  of 
chemical  substitutes.  Several 
commenters  also  stated  that  because 
chemical  producers  are  likely  to  allocate 
their  allowable  production  to  past 
customers  and  therefore  are  not  likely  to 
charge  full  market  price  for  CFCs  and 
halons,  windfalls  would  be  lower  than 
EPA's  estimate. 

The  Agency's  reexamination  of  its 
analysis  in  light  of  the  public  comments 
has  reaffirmed  its  general  conclusions 
on  the  magnitude  of  the  potential 
windfalls.  The  Agency  recognizes  that 
fixed  costs  may  increase  slightly  as 
production  is  cut;  however  no  evidence 
has  been  presented  demonstrating  likely 
increases  in  variable  costs  which 
represent  by  far  the  largest  percent  of 
total  production  costs.  As  a  result, 
production  costs  .ire  not  likely  to 
increase  substantially  in  future  years. 
While  the  RIA  presents  estimates  of 
transfers  in  pre-tax  figures,  EPA 
recognizes  that  to  determine  a  firm's 
actual  windfall  profits,  the  figures 
presented  would  have  to  be  adjusted  to 
reflect  each  firm's  marginal  tax  rate. 
EPA's  estimate  of  CFC  price  increases 
and  transfers  were  similar  to  those 
contained  in  an  industry-sponsored 
analysis  (performed  by  Putnam,  Hayes 
and  Bartlett  for  the  Alliance  for 
Responsible  CFC  Policy,  1987)  of  the 
impact  of  the  proposed  rule. 

EPA  also  questions  the  assertion  by 
some  chemical  producers  that  they 
intend  to  moderate  price  increases  and 
allocate  their  supplies  to  past  customers 
which  would  have  the  effect  of  reducing 
windfalls.  Although  firms  can  point  to 
past  situations  of  shortages  where 
supplies  have  been  rationed  (instead  of 
sold  at  a  market-clearing  price),  these 
situations  typically  involve  only  minor 
and  temporary  shortfalls  in  supply.  In 
the  case  of  CFCs,  shortages  are  likely  to 
increase  over  time  and,  unless 


regulations  change,  are  permanent.  The 
use  of  allocations  by  producers  to  their 
customers  would  substantially  reduce 
the  potential  profits  from  these 
chemicals  to  the  producers.  In  addition, 
if  a  secondary  market  developed,  users 
for  which  current  CFCs  are  less 
important  or  which  can  utilize  existing 
substitutes  or  can  recycle  ("elastic" 
users),  would  have  an  incentive  to  sell 
some  of  their  allocation  to  users  with 
little  flexibility  ("inelastic"  users)  at 
higher  prices  than  they  paid  for  the 
CFCs.  Thus,  these  "elastic  "  CFC  users 
would  capture  much  of  the  windfall  for 
themselves.  Mindful  of  this,  there  is  a 
strong  incentive  for  the  producers  to 
recoup  the  windfalls  themselves  rather 
than  see  their  customers  the 
beneficiaries  of  these  profits.  Moreover, 
any  allocation  of  these  chemicals  would 
likely  result  in  substantial  economic 
inefficiencies  unless  a  secondary  market 
quickly  developed.  If  allocated  CFCs  or 
halons,  user  frims  with  relatively 
inexpensive  reducfions  would  have  less 
of  an  incentive  to  make  such  reductions, 
while  firms  without  such  options  would 
have  a  more  difficult  time  in  purchasing 
CFCs  or  halons.  The  net  effect  of  an 
allocation  by  producers  would  be  a 
substantially  greater  cost  to  society  to 
achieve  any  given  reduction  (Decanio, 
1988). 

EPA  also  strongly  disagrees  with 
some  commenters  arguments  that 
windfalls  are  necessary  to  fund  the 
development  of  chemical  substitutes. 
This  argument  suggests  that  price 
increases  for  the  current  CFCs  should  be 
used  to  subsidize  specific  firms  (i.e.,  the 
current  CFC  and  halon  producers)  to 
develop  alternatives.  EPA  believes  that, 
at  least  in  the  medium  and  long-term, 
many  firms  besides  the  current  CFC  and 
halon  producers  are  capable  of 
developing  substitutes,  and  that  all  such 
firms  should  have  equal  opportunity  to 
bring  substitute  chemicals  to  the 
marketplace.  Investment  decisions 
concerning  the  development  of  new 
chemicals  by  existing  CFC  and  halon 
producers  should  be  based  on  market 
potential  and  not  indirectly  subsidized 
by  EPA  regulations. 

EPA's  analysis  contained  in  the  RIA 
also  suggests  that  the  amount  of  the 
windfall  profits  (e.g.,  several  billion 
dollars)  is  far  in  excess  of  the  resources 
now  being  spent  by  the  chemical 
producers  for  research  on  chemical 
substitutes.  Morover,  there  would  be  no 
guarantee  that  producers  would  channel 
their  windfalls  back  into  the 
development  of  alternative  chemicals. 
Finally,  given  the  substantial  market  for 
alternatives  to  CFCs,  EPA  does  not 


agree  that  any  such  subsidy  is  necessary 
or  warranted. 

Many  industry  commenters  (primarily 
foam-blowers  and  halon  users)  opposed 
the  use  of  a  fee  system  they  believed  it 
would  increase  the  cost  of  the  regulated 
chemicals  and  thus  their  costs  of  doing 
business,  and  would  also  make  it 
difficult  to  compete  against  product 
substitutes  particularly  in  some  foam 
areas. 

EPA  does  not  believe  that  a  fee,  used 
in  conjunction  with  allocated  quotas, 
would  necessarily  alter  the  price  of 
CFCs  and  halons  to  user  industries.  As 
discussed  above,  the  price  of  these 
chemicals  is  determined  by  supply  and 
demand.  As  a  result,  the  price  should 
increase  over  time  because  of  the 
scarcity  created  by  the  limits  on 
production  contained  in  the  allocated 
quota  regulation:  consequently,  all  user 
firms  will  pay  somewhat  higher  prices 
over  time  if  they  want  to  continue  using 
these  chemicals.  By  setting  the  fee  at  or 
below  the  market  price  increase 
resulting  from  the  reduced  availability 
of  these  chemicals  (i.e.,  the  price 
increase  which  results  from  the  scarcity 
created  by  allocated  quotas),  no  further 
increase  in  the  price  of  CFCs  or  halons 
should  occur.  The  fee  would,  however, 
reduce  or  eliminate  the  amount  of 
windfall  profits  to  the  producers  and 
capture  that  revenue  for  the  United 
States  Treasury,  therefore  eliminating 
any  potential  economic  incentive  to 
delay  the  introduction  of  less  profitable 
chemical  substitutes. 

Some  users  appear  to  believe  that 
producers  will  simply  pass  on  the 
additional  costs  of  the  fee  to  the  user 
industries,  in  effect  charging  them  both 
the  price  increase  due  to  the  scarcity 
created  by  the  allocated  quotas  and  the 
added  costs  of  the  fee.  If  producers 
attempted  to  do  so.  the  forces  of  the 
marketplace  would  operate  to  reduce 
demand  for  CFCs  and  halons  below  the 
level  of  their  allocation.  Thus,  procjucers 
would  see  the  additional  profits  they 
would  earn  on  CFCs  sold  at  a  higher 
price  offset  by  the  foregone  profits  from 
lost  sales.  However,  under  a  fee  system 
which  captured  the  entire  windfall  (e.g.. 
a  fee  based  on  the  difference  between 
observed  market  price  and  production 
costs)  producers  would  never  benefit 
from  attempting  to  pass  the  fee  on  to 
users. 

B.  Design  of  Fee  With  Allocated  Quota 
System 

Table  1  shows  the  amount  of  CFC 
price  increases  for  different  scenarios. 
These  increases  would  effectively  be  the 
same  as  the  rate  at  which  a  fee  would 
be  assessed  if  all  the  windfalls  were 
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captured  and  production  costs  remain 
unchanged.  The  table  shows  that  the 
magnitude  of  the  fee  (or  CFC  price 
increase)  depends  on  the  rate  at  which 
firms  reduce  their  consumption  of  CFCs. 
In  fact,  in  Case  2,  where  firms  in  many 
sectors  act  quickly  to  reduce  CFC 
consumption,  no  fee  would  be  expected 
in  the  initial  years  of  the  regulation. 

The  December  14  NPRM  briefly 
described  issues  related  to  the  design  of 
a  regulatory  fee.  Design  parameters 
mentioned  included  phasing-in  the  fee, 
basing  the  fee  on  the  relative  ozone 
depletion  weights  of  the  different 
chemicals,  and  adjusting  the  fee  over 
time  (e.g..  to  reflect  changes  in  market 
conditions,  regulatory  requirements, 
etc.). 

EPA  received  few  comments  on 
specific  design  issues.  A  chemical 
manufacturer  and  an  auto  company 
stated  that,  because  of  the  limited  detail 
contained  in  the  December  NPRM,  any 
fee  schedule  would  require  additional 
public  notice  and  comment  including 
review  at  a  public  hearing.  The  chemical 
producer  also  slated  that  the  CFR  and 
Halon  price  increases  contained  in 
EPA's  RIA  analysis  were  sufficiently 
flawed  that  they  should  not  be  used  as 
the  basis  for  setting  a  fee.  EPA  agrees 
with  these  comments:  additional 
analyses,  public  review  and  comment 
are  necessary  before  a  regulatory  fee 
can  be  adopted. 

Although  EPA  has  concerns, 
discussed  below,  about  whether  it  has 
the  authority  and  administrative 
capacity  to  design  and  administer  a 
large  fee  program,  the  following  sections 
discuss  specific  design  issues  related  to 
implementing  a  regulatory  fee  program. 
The  fee  system  should  be  narrowly 
circumscribed  to  further  the  regulatory 
purpose  in  section  157(b),  (orTSCA 
Section  6,  if  TSCA  is  used  as  the 
authority  for  the  fee).  EPA  believes  that 
the  following  methods  of  setting  a  fee 
further  the  purpose  of  that  section,  but  is 
seeking  comments  on  all  issues  related 
to  its  use  of  a  regulatory  fee. 

1.  Setting  a  Fee 

In  evaluating  options  for  setting  a  fee, 
EPA  has  considered  a  number  of  issues, 
relating  to  the  design  and  administration 
of  the  fee. 

(i)  When  does  a  windfall  profit  arise? 
Specifically,  producers  legitimately 
expect  a  "regular"  (non-windfall) 
profit — i.e..  a  reasonable  rate  of  return. 
Flow  should  the  Agency  determine  when 
profit  margins  exceed  the  reasonable 
rate  of  return  as  a  result  of  the  Protocol/ 
EPA  restrictions? 

(ii)  How  should  the  windfall  profit  be 
computed?  In  general,  the  windfall  profit 
is  the  difference  between  (a)  market 


price  and  (b)  costs  plus  reasonable  rate 
of  return.  How  should  the  Agency 
compute  each  element?  For  example, 
should  EPA  use  actual  current  market 
price  and  actual  costs,  emd  actual  rate  of 
return  during  the  pre-Protocol  period 
(when  no  restrictions  apphed  and  thus 
no  windfall  profit  situation  existed)?  Or. 
should  EPA  use  proxies  for  some  or  all 
of  these  elements? 

(iii)  Should  EPA's  fee  try  to  captiire 
some  or  all  of  the  windfall?  What  are 
the  advantages  and  disadvantages  of 
trying  to  capture  the  entire  windfall? 

(iv)  How  would  EPA  administer  the 
fee?  For  example,  what  collection 
procedures  would  be  necessary?  What 
types  of  appeals  could  be  expected 
between  EPA  and  the  industry,  and  by 
what  administrative  mechanism  could 
those  appeals  be  resolved?  Note  that 
these  administrative  concerns  may  vary, 
depending  on  how  the  fee  is  designed. 

2.  Options  for  Fee  Design 

a.  Predetermined  Escalating  Fee 
Schedule.  EPA  could  establish  in  its  rule 
a  set  fee  schedule  which  would  escalate 
over  time  to  reflect  the  expected 
increasing  market  price  of  CFCs  and 
halons  (as  demand  for  these  chemicals 
increases  over  time,  but  supply  is 
reduced  by  EPA's  regulation).  In  setting 
a  fee  schedule,  EPA  would  also  consider 
the  expected  costs  and  timing  of  the 
intoduction  of  new  chemical  substitutes 
which  would  act  as  a  ceiling  on 
potential  CFR  and  halon  price  increases. 

A  predetermined  fee  schedule  has  the 
advantage  of  providing  clear  market 
signals  for  both  producers  and  users. 
Depending  on  the  level  at  which  the  fee 
was  set,  it  also  could  remove  much  but 
probably  not  all  of  the  potential  for 
windfalls.  It  has  the  important 
disadvantage  of  being  inflexible  to  new 
technological  developments  that  could 
significantly  influence  future  market 
conditions. 

Based  on  EPA's  existing  analysis  of 
control  costs  and  chemical  substitutes 
as  explained  in  the  RIA,  the  regulatory 
fee  could  be  set  at  approximately  $.25 
per  kg  in  the  initial  stage  of  the  program 
and  increase  in  a  linear  manner  to 
approximate  the  currently  anticipated 
costs  of  chemical  substitutes  (about 
$5.40/kg)  in  1993  when  they  are 
expected  to  become  available. 

b.  Fees  Based  on  Mode!  Predictions. 
EPA  would  initially  set  the  fee  based  on 
(i)  predicted  market  price,  determined 
directly  from  the  analysis  contained  in 
its  RIA  (which  would  be  periodically 
updated);  and  (ii)  estimated  production 
costs  (plus  a  reasonable  rate  of  return), 
determined  by  a  calculated  baseline 
production  cost  periodically  modified  to 
reflect  inflation  and  changes  in  the  price 


of  raw  materials.  For  predicted  market 
price,  the  Agency  could  use  the  average 
of  its  Case  1  and  2  scenarios  (see  Table 
1)  {  which  spans  the  likely  response  by 
industry)^or  it  could  develop  a  "most 
likely  scenario."  For  estimated 
production  costs,  EPA  could  determine 
the  production  costs  in  a  base  year  (e.g., 
a  year  before  the  Protocol  came  into 
effect)  piu8  the  profits  earned  that  year. 
EPA  could  then  index  these  numbers 
(costs  plus  profits)  for  inflation  and 
changes  in  the  price  of  raw  materials. 
The  windfall  would  be  the  difference 
between  the  predicted  market  price  and 
the  estimated  production  costs. 

By  estimating  the  market  price 
increases  in  CFCs  and  halons.  the  RIA 
model  theoretically  predicts  the  amount 
of  the  windfalls  assuming  no  changes  in 
production  costs.  However,  given  the 
complexity  of  the  analysis,  the  control 
cost  model  used  in  the  RIA  could  predict 
increases  that  are  either  too  high  or  too 
low.  EPA  may  want  to  base  the  fee  on 
some  percentage  of  its  estimated  price 
increase  (e.g..  90  or  95  percent)  to  avoid 
imposing  a  fee  higher  than  the  windfall 
that  would  directly  result  from  the 
forces  of  supply  and  demand.  In 
addition,  as  new  information  becomes 
available,  the  analysis  would  have  to  be 
periodically  updated  to  reflect  actual 
market  responses. 

If  the  analysis  contained  in  the 
current  RIA  were  used  to  set  the  amount 
of  the  fee  and  the  fee  were  based  on  100 
percent  of  the  average  of  Case  1  and  2 
scenarios  and  assuming  no  changes  in 
production  costs,  (i.e.  no  indexing  of 
production  costs  plus  a  reasonable  rate 
of  return),  the  fee  amounts  would  be  the 
following: 


Yev 

r 
Project- 
ed CFC 
pnce 

increase' 

1989 

S3.39 

1991 

0.92 

1993 _ 

2.66 

1995 - 

2.68 

1999 

4.99 

2000 

462 

'  Assumes  no  cttange  tn  production  costs  and  no 
increase  in  reasonable  rate  o(  retura 

c.  Adjustable  fees  based  actual 
market  price.  Under  this  approach  EPA 
would  base  the  fee  on  (i)  actual  market 
prices  of  CFCs  and  halons  and  (ii)  either 
actual  or  estimated  production  costs 
(plus  a  reasonable  rate  of  return).  As  in 
the  last  option,  if  production  costs  were 
esitmated.  a  base  year  prior  to  the 
Protocol  restrictions  would  be  selected. 
For  example,  if  production  costs  were 
estimated  using  1986  as  the  base  year, 
the  difference  between  the  1986  market 
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price  charged  by  CFC  and  halon 
producers  for  the  controlled  substances 
and  the  price  charged  in  the 
marketplace  for  these  chemicals  after 
the  allocated  quota  system  were 
implemented  would  be  used  to 
determine  the  fee.  Future  market  prices 
would  be  used  in  determining  the 
amount  of  the  fee.  Future  market  prices 
would  be  used  in  determining  the 
amount  of  the  fee  to  ensure  that  the  net 
prices  (i.e..  reflecting  any  increases  in 
production  costs)  received  by  CFC 
producers  were  constant.  Under  this 
approach,  future  production  cost 
increases  could  be  calculated  based  on 
an  inflation  index  and  published  prices 
for  feedstocks  chemicals.  Instead  of 
estimating  changes  in  production  costs. 
EPA  could  determine  actual  production 
costs,  plus  the  reasonable  rate  of  return 
in  the  base  year,  in  order  to  calculate 
windfalls. 

Basing  the  amount  of  the  fee  on 
observed  prices  would  relieve  EPA  of 
the  burden  of  attempting  to  forecast 
price  changes.  This  approach  would  also 
likely  result  in  a  fee  that  fluctuates,  as 
market  prices  change  to  reflect  the 
introduction  of  new  chemical 
substitutes.  One  likely  outcome  is  a  fee 
that  is  first  higher  and  then  lower.  In  the 
initial  years  of  the  phased  reduction  of 
CFCs.  the  price  of  CFCs  is  likely  to 
increase  up  to  the  price  level  set  by 
supply  and  demand  as  a  result  of  the 
scarcity  created  by  the  allocated  quotas. 
In  the  years  following  the  introduction 
of  chemical  substitutes,  the  market  price 
is  likely  to  decrease  as  producers 
improve  the  efficiency  of  making  these 
chemical  substitutes  and  as  users  make 
more  efficient  use  of  them.  Thus,  the 
amount  of  the  fee  would  be  contingent 
on  the  amount  of  the  CFC  increase  in 
price:  only  as  long  as  the  marginal  costs 
of  the  chemical  substitutes  exceed  the 
marginal  costs  of  the  CFCs,  a  fee  be 
charged.  This  indicates  an  automatic 
"sunset"  provision  in  the  fee  structure; 
the  fee  is  self-extinguishing  as 
substitutes  become  cheaper  to  produce 
over  time. 

This  approach  to  setting  a  fee  would 
effectively  eliminate  windfalls  and  thus 
remove  any  economic  incentive 
producers  may  have  to  increase 
revenues  from  sales  of  existing  CFCs  or 
halons  by  withholding  the  supply  of 
chemical  substitutes.  As  a  result,  this 
approach  effectively  removes  any 
economic  incentive  to  delaying  the 
introduction  of  chemical  substitutes  and 
thus  is  the  approach  most  preferred  by 
EPA. 


3.  Issues  Related  to  Implementation  of  a 
Fee 

EPA  is  also  seeking  public  comment 
on  whether  the  fee  should  be  assessed 
against  production,  or  against 
consumption  (defined  in  the  Protocol  as 
production  plus  imports  minus  exports) 
of  controlled  substances.  A  fee  on 
production  alone  would  entail  charging 
domestic  producers  for  CFCs  produced 
(including  those  exported),  and  would 
not  impose  charges  on  CFCs  imported. 
This  would  increase  costs  only  to 
domestic  producers  and  would  result  in 
imports  having  a  competitive  advantage 
over  domestic  production  and  United 
States  exports  facing  a  competitive 
disadvantage  vis-a-vis  foreign 
production.  A  fee  assessed  against 
consumption  would  amount  to  a  charge 
on  all  CFCs  produced  and  imported, 
with  an  exemption  or  credit  for  CFCs 
exported.  Allowing  exports  to  be 
exempt  from  the  fee  would  avoid 
burdening  industry  in  the  United  States 
in  its  competition  abroad  without 
undermining  the  effectiveness  of  the  fee 
program.  A  fee  on  consumption  would 
be  assessed  against  the  limited  number 
of  producers  and  importers  and  not 
involve  the  collection  of  fees  from  the 
thousand  of  firms  who  use  (but  do  not 
produce  or  import)  controlled 
substances. 

4.  Uses  of  Revenue  From  a  Fee 

The  goal  of  any  regulatory  fee  under 
section  157(b)  of  the  Clean  Air  Act  or 
under  Section  6  of  the  Toxic  Substances 
Control  Act  would  be  to  remove  the 
incentive  for  delaying  the  introduction 
of  chemical  substitutes  by  reducing  the 
size  of  windfall  gains  to  producers. 
Under  31  U.S.C.  3302(b),  any  revenues 
generated  from  the  assessment  of  a  fee 
would  go  directly  to  the  United  States 
Treasury. 

Because  of  this  legal  limitation.  EPA  is 
not  considering  a  program  to  channel 
some  portion  of  the  estimated 
potentially  multi-billion  dollars  in 
windfalls  back  to  those  industries 
developing  or  employing  reduction 
technologies  for  CFCs  and  halons.  Any 
such  program  could  only  be  authorized 
directly  by  Congress.  While  allowing  the 
CFC  and  halon  producers  to  maintain 
the  windfall  profits  themselves  would  be 
clearly  inequitable,  making  some  portion 
of  the  windfalls  available  to  any  firm 
developing  or  using  reduction 
technologies  might  be  potentially 
attractive  in  aiding  the  transition  away 
from  CFCs  and  halons.  Resources  might 
also  be  made  available  to  groups  of 
firms  or  associations  working  toward 
removing  the  institutional  barriers  (e.g.. 
codes  and  practices,  purchasing 


specifications)  to  shifting  away  from 
CFCs  and  halons.  EPA  is  seeking  public 
comment  on  the  desirability  of  providing 
funding  for  the  development  of 
alternatives  to  CFCs  and  halons.  how 
such  program  might  be  structured,  and 
what  legislative  action  would  be 
necessary. 

IV.  Auctions 

In  it  December  14  NPRM  EPA  also 
asked  for  comment  on  the  use  of 
auctions  as  the  mechanism  for  allocating 
production  and  consumption 
allowances.  In  that  notice.  EPA  stated 
several  advantages  of  auctions. 
Specifically,  an  auction  system  should 
result  in  reductions  being  achieved  in  an 
economically  efficient  manner  and  any 
revenues  from  the  auction  would  to 
directly  to  the  United  States  Treasury. 

Auctions  are  attractive,  in  part, 
because  they  provide  a  direct 
mechanism  to  ensure  that  the  available 
CFCs  and  halons  are  awarded  to  he 
highest  value  uses.  Through  the  bidding 
process,  individual  firms  must  determine 
how  much  they  value  the  use  of  these 
chemicals.  By  awarding  CFCs  and 
halons  to  the  highest  bidders,  this 
system  ensures  that  the  limited  supply 
of  these  chemicals  are  put  to  their  most 
economical  uses.  A  major  advantage  of 
an  auction  is  that  it  automatically  yields 
a  price  for  production  and  consumption 
allowances  that  reflects  the  expected 
windfall.  Under  an  auction  system,  each 
bidder  has  the  incentive  to  bid  as  close 
as  possible  to  the  expected  value  of  the 
allowances.  Firms  that  underbid  at  an 
auction  could  obtain  fewer  allowances 
than  desired;  firms  that  overbid  would 
either  pay  a  price  greater  than  the  value 
it  placed  on  the  allowances  or  would 
obtain  more  allowances  than  desired. 

As  discussed  in  the  prior  section  in 
the  context  of  adding  a  fee  to  allocated 
quotas,  auctions  would  avoid  the 
problems  associated  with  potential 
billion  dollar  windfalls  which  would 
accrue  to  a  handful  of  CFC  and  halon 
producers  under  allocated  quotas  alone. 
The  revenue  from  higher  CFC  and  halon 
prices  which  result  from  restricting 
supply  of  controlled  substances  as 
called  for  by  the  Montreal  F*rotocol 
would  instead  be  transferred  to  the 
Treasury  through  the  auction  system. 

Because  of  these  potenfial 
advantages,  EPA  is  seeking  additional 
public  comment  on  the  possibility  of 
shifting  sometime  in  the  future  from  the 
allocation  scheme  contained  in  its  final 
rule  to  one  in  which  production  and 
consumption  allowances  would  be 
auctioned  to  any  interested  party.  EPA 
intends  to  make  such  a  determination 
within  90  days  of  the  end  of  the  public 
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comment  period.  If  the  Agency  pursued 
this  option,  it  would  issue  a  notice  of 
proposed  rulemaking  seeking  public 
comment  on  a  specified  deadline  for 
shifting  from  allocated  quotas  to 
auctions  and  specific  changes  in  its  rule 
to  allow  for  such  a  shift,  and  would  then 
issue  a  final  decision  on  whether  to 
provide  for  auctions. 

A.  Public  Comments  on  December 
NPRM 

A  large  number  of  industry 
commenfers.  including  both  CFC 
producers  and  user  firms,  argued  against 
the  use  of  an  auction  on  the  basis  that  it 
would  result  in  greater  market 
uncertainty,  and  encourage  speculation 
and  hoarding.  CFC  producers  asserted 
that  auctions  would  lead  to:  higher 
prices  due  to  speculation  and  hoarding; 
increased  uncertainties  concerning 
production  planning  by  allowing  any 
person  to  hold  production  allowances; 
and  a  disincentive  for  the  production  of 
chemical  substitutes  by  unnecessarily 
disrupting  user  markets.  Producers  also 
commented  that  problems  associated 
with  auctions  were  likely  to  be  worse  in 
the  early  years  following 
implementation. 

With  the  exception  to  some  firms 
within  the  automobile  industry.  CFC  and 
halon  user  industries  also  strongly 
opposed  auctions.  These  firms  were 
primarily  concerned  that  firms  would 
purchase  more  of  these  chemicals  than 
they  otherwise  needed,  thereby  driving 
up  prices.  They  were  also  concerned 
that  speculators  would  enter  the  market, 
further  adding  to  market  uncertainties. 
Commenters  asserted  that  problems  of 
an  auction  could  harm  small  firms 
disproportionately.  They  argued  that 
such  firms  could  be  "shut-out"  or  outbid 
by  large  firms. 

In  contrast,  several  commenters 
supported  the  use  of  auctions  as 
economically  efficient  and  as  a  means  of 
avoiding  large  transfers  to  producers 
which  would  result  from  simply 
allocating  quotas  based  on  past  activity. 
One  commenter  argued  that  speculators 
would  help  stabilize  the  market  by 
buying  up  allowances  when  prices  were 
low  and  selling  when  prices  are  high. 
The  commenter  also  stated  that 
successful  participation  in  an  auction 
would  be  based  on  the  value  of  CFCs  to 
a  firm  and  not  on  the  size  of  a  firm.  To 
the  extent  that  these  may  be  problems, 
such  difficulties  are  likely  to  be 
eliminated  overtime  through  market 
transactions. 

Several  commenters  stated  that  EPA 
had  not  provided  sufficient  detail  In  its 
de.scription  of  an  auction  to  permit 
adequate  review  and  comment  and 
therefore  could  not  issue  a  final  action 


without  seeking  additional  public  input. 
Several  also  questioned  EPA's  legal 
authority  for  implementing  and  auction. 
These  legal  issues  are  discussed  below, 
in  section  V. 

EPA  has  reviewed  the  public's 
response  on  this  issue,  and  is  seeking 
additional  comment  on  possible  ways  to 
structure  an  auction  system  which 
would  address  the  problems  raised  by 
com.menters. 

B.  Structure  of  an  Auction  System 

1.  Participation  rules.  EPA  believes 
that  auctions  should  be  open  to  all 
interested  parties.  Any  limits  on 
participation  {e.g.,  only  users,  producers) 
would  unnecessarily  disrupt  market 
forces. 

While  the  auction  would  be  open  to 
all  interested  parties.  EPA  does  not 
believe  that  most  of  the  tens  of 
thousands  of  firms  who  use  CF'Cs  and 
halons  are  likely  to  directly  participate. 
These  firms  are  more  likely  to  continue 
using  their  current  channels  of  supply 
(e.g.,  wholesalers  and  chemical 
producers)  and  rely  on  these  firms  to 
ensure  that  requirements  for  production 
and  consumption  allowances  have  been 
satisfied.  Because  of  the  limited 
participation  by  small  users,  EPA  does 
not  believe  that  the  administrative  costs 
associated  with  an  auction  would  be 
excessive. 

2.  Defining  the  commodity.  To 
implement  the  Montreal  Protocol's  limits 
on  both  production  and  consumption, 
separate  auctions  could  be  held  for 
consumption  and  production 
allowances.  Firms  interested  only  in 
importing  controlled  substances  would 
likely*5id  only  on  consumption 
allowances.  Producers  of  controlled 
substances  would  likely  bid  on  both 
production  and  consumption 
allowances.  Producers  could  also  rely 
on  their  customers  to  supply  the 
consumption  allowances  also  required 
for  production  under  the  Montreal 
Protocol. 

All  allowances  would  be  transferable 
to  provide  firms  maximum  flexibility  to 
respond  to  changes  in  market 
conditions.  The  allowances  could  also 
be  for  a  single  control  period  or  they 
could  allow  the  same  amount  of 
production  or  consumption  for  each  of 
one  or  more  periods  (e.g.,  100  units  for 
each  of  the  control  periods  covering  1988 
and  1989).  To  ensure  that  the  United 
States  complies  with  the  terms  of  the 
Montreal  Protocol  (which  requires 
Parties  to  stay  within  limits  defined  in 
terms  of  12-month  control  periods), 
allowances  could  be  defined  for  multiple 
control  periods,  as  long  as  they  did  not 
allow  trade-offs  between  periods. 


Allowances  of  a  shorter  duration 
would  also  reduce  concerns  that 
allowance  holders,  who  are  likely  to 
include  producers  of  CFCs  and  halons. 
might  have  an  economic  incentive  to 
delay  the  introduction  of  chemical 
substitutes  in  order  the  maximize  their 
market  position. 

To  be  consistent  with  the  Montreal 
Protocol,  all  allowances  would  be 
defined  in  terms  of  Group  I  (CFCs)  and 
Group  II  (halon)  controlled  substances 
and  separate  auctions  would  be  held  for 
each. 

3.  Frequency  of  auctions.  The 
frequency  of  auctions  could  be  an 
important  factor  in  minimizing  concerns 
raised  about  the  possibilities  of 
uncertainty  and  hoarding.  Frequent 
auctions  would  help  establish  a  market 
price,  which  would  reduce  uncertainties 
concerning  the  price  or  controlled 
substances.  They  would  also  ensure  that 
a  supply  of  CFCs  is  continuously  made 
available  to  the  public  and  thereby 
avoid  concerns  about  hoarding. 

4.  Bidding  system.  To  minimize 
administrative  costs,  the  auction  itself 
would  likely  be  held  through  the  mail. 
Firms  would  base  their  bids  on  the  value 
to  them  of  using  controlled  substances, 
which  would  be  determined,  in  part,  by 
the  costs  of  alternative  controls  and 
technologies.  Sealed  bids  would  also 
minimize  any  gaming  (e.g.,  bids  based 
on  competitor's  actions)  which  could 
occur  through  public  bids.  Firms  could 
submit  as  many  bids  as  they  want. 

5.  Basis  for  A  wards.  Awards  would  go 
to  the  highest  bidders  until  all  of  the 
allowances  up  for  auction  are 
distributed.  Under  different  auction 
systems,  the  price  charged  to  the 
winning  bidders  may  vary.  Under  one 
system  all  winning  bids  pay  the  amount 
contained  in  their  bid.  Under  an 
alternative  approach,  each  successful 
bid  would  pay  an  amount  equal  to  the 
highest  unsuccessful  bid. 

C.  Public  Comment 

EPA  is  seeking  public  comment  on  the 
desirability  of  shifting  from  the 
promulgated  allocated  quota  system  to  a 
regulatory  system  based  on  auctions, 
and  on  ways  to  minimize  any  disruption 
associated  with  such  a  shift.  It  is  also 
seeking  comment  on  the  specific  auction 
design  features  presented  above. 

V.  Legal  Issues  Related  to  Fees  and 
Auctions 

In  the  December  13  NPRM,  EPA 
specifically  sought  comment  on  the 
legality  of  adopting  a  regulatory  fee  or 
an  auction  (52  FR  47508).  Numerous 
commenters  (chemical  producers  and 
industry  trade  association)  stated  the 
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EPA  does  not  possess  the  authority  to 
use  a  fee  or  an  auction.  Tliey  ai^gued  that 
such  a  charge — a  fee  or  an  auction — 
would  in  effect  constitute  a  tax  and  EPA 
does  not  poaeess  the  power  to  tax  under 
the  Clean  Air  Act  or  the  Toxic 
Substances  Control  Act  in  contrast,  two 
commenters  (federal  agency  and  pubhc 
interest  group)  stated  Utat  EPA  did  have 
the  authority  to  use  fees  or  auctions. 

While  EPA  believes  that  CFC  charges 
make  good  policy  sense  to  eliaiinate  any 
windfall  that  may  arise.  EPA  recognizes 
that  imposing  CPC  charges  would  be  a 
novel  interpretation  of  the 
enviromnental  statutes.  This  action 
would  represent  regulatory  action  by  an 
administrative  agency,  pursuant  to  an 
asserted,  but  not  explicit,  grant  of 
authority  from  Congress,  to  collect 
charges.  The  sections  below  discuss  the 
extent  to  which  CFC  charges  would  be 
legally  permissible. 

Two  statutes  that  EPA  administers 
provide  possible  legal  authority:  The 
Clean  Air  Act  provides  for  the 
regulation  of  substances  that  may  affect 
the  stratosphere.  Section  157(b)  of  the 
Clean  Air  Act  describes  the  regulatory 
authority: 

|T)he  Adminisirator  shall  propose 
regulations  for  the  coiUroi  of  any  substance, 
practice,  process,  or  activity  or  any 
combination  thereof]  which  is  his  judgement 
may  reasonably  be  anticipated  to  affect  the 
strstesphere,  esfxciaHy  ozone  in  the 
stralosphere.  if  sack  effect  in  the  stratosphere 
may  reaaonabty  tie  anticipated  to  endant^ 
public  healtli  or  welfare.  Such  reflations 
shall  take  into  account  the  feasittility  and  the 
costs  of  achieving  such  cofltroL 

In  addition,  the  Toxic  Sabstances 
Control  Act  ("TSCA")  provides  for  the 
regulation  of  toxic  substances.  Section 
6(a]  of  TSCA  provides  that,  after  finding 
that  a  substance  presents  an 
unreasonable  risk  of  injury  to  health  or 
the  environment — 

[TJh«?  Admmisfralor  shall  by  rule  apply  one 
or  more  of  the  following  requirements  to  such 
substance  or  mixture  to  the  extent  necessary 
to  protect  adequately  against  such  risk  using 
the  least  burdensome  requirements  ...  (5) 
A  requirement  prohibiting  or  otherwise 
regulatmg  uny  manner  of  method  of 
commercial  use  of  such  substance  or  mixture. 

A  third  possible  source  of  authority  is 
the  Independent  Offices  Appropriation 
Act  CIOAA'  )  31  U.S.C.  9701(a).  which 
authorizes  agencies  to  impose  fees  when 
granting  benefits  to  outside  parties. 

Conscious  that  it  may  be  breaking 
new  ground,  EPA  is  soliciting  comments 
on  the  legal  rationale  for  administrative 
charges  in  this  context.  EPA  sees  two 
sets  of  legal  issues:  The  Tirst  are 
Constitutional  issues,  inchiding  (i) 
whether  the  administrative  charges  are 
"taxes"  (Le..  whether  the  asserted  grant 


of  ooegressional  authority  represents  a 
delegation  of  the  Congress'  authority 
undo^  the  Constitution  to  impose 
taxes  ')  or  "fees"  (i.e..  whether  the  grant 
of  authority  represents  a  delegation  of 
the  authority  to  regulate  commerce  *): 
and  (ii)  whether  any  delegation  of 
authority  from  Coogrem  to  EPA  to 
impose  charges  under  the  CAA  or  TSCA 
was  sufficiently  circumscribed  to  avoid 
delegation-of-legislative-power 
questions.  The  second  set  of  issues 
involve  statutory  interpretation,  i.e., 
whether  Congress  in  fact  delegated 
authority  to  EPA  under  the  CAA  or  the 
TSCA  to  impose  these  charges. 

A.  Constitutional  Issues 

1.  Summary  of  Case  Law 

Three  Supreme  Court  cases,  and  the 
series  of  appellate  court  cases  that 
follow  them,  raise  the  Constitutional 
issues  EPA  is  considering.  In  National 
Cable  Television,  Inc.  v.  United  States. 
415  US.  336  (1974)  ( "NCTA").  the 
Supreme  Court  construed  the  lOAA  and 
held  that  under  this  statute  an  agency 
may  not  impose  a  charge  in  excess  of 
the  value  of  agency  services  or  other 
action  to  the  recipient  because  such  a 
fee  would  be  a  "tax."  The  Court  defined 
a  tax  as  a  charge  that  has  no  necessary 
relationship  to  benefits  received,  may  be 
based  coiely  on  abibty  to  pay.  and  may   . 
be  designed  to  serve  public  policy  by, 
e.g..  discouraging  certain  activities  or 
preventing  "entrejHenenrs  from 
exploiting  a  semipublic  cause  for  their 
own  personal  aggrandizement."  By 
comparison,  according  to  the  Court,  a 
"fee"  coimotes  some  benefit,  and  is 
incident  to  a  voluntary  act  such  as  a 
request  for  a  permit.  NCTA,  at  341. 

In  Head  Money  Cases  (Edye  v. 
Robertson),  112  U.S.  423  (18S4).  and  a 
series  of  appellate  court  decisions 
decided  under  it.  the  courts  have  upheld 
charges  as  being  fees — and  not  taxes — 
when  the  statute  under  which  the 
charges  were  imposed  was  regulatory 
and  the  charges  were  closely  tied  to  the 
regulatory  purpose  of  the  statute.  See. 
e.g..  Brock  v.  Washington  Metropolitan 
Area  Transit  Authority,  796  F.2d  481 
(D.C.  Cir.  1966),  cerL  denied,  95  L2d. 
494, 107  S.  Ct.  1887  (1967)  and  causes 
cited  therein.  The  tests  cited  in  these 
cases  are  discussed  more  fully  below. 

In  Federal  Energy  Administration  v. 
Algonquin  SNG.  Inc^  426  U.S.  548  (1976) 
("FEA"\,  the  Supreme  Court  upheld  a 
license  fee  imposed  on  imported  goods 
under  the  Trade  Expansion  Act  of  196i2. 
The  Court  found  that  although  this  Act 
did  not  by  its  terms  explicitly  authorize 


■  \3S.  ConsMulion.  Art.  L  Sec.  S.  d  1. 
^  US.  Constitution.  Art..  I  Sec  S.  d.  3. 


the  imposition  of  such  license  fees,  it  did 
include  a  grant  of  regulatory  authority 
that  was  broad  eno«^  to  encompass 
the  charges.  The  Court  further  found 
that  the  legislative  history  of  the  Act 
contemplated  license  fees.  Although  not 
discussing  any  distinction  between 
taxes  and  fees,  the  Court  found  that  the 
statute  provided  sufficient  guidance  for 
agency  action  to  avoid  any  question  of 
"unconsitutional  delegation  of 
legislative  power."  Id.  at  558-62. 

2.  Application  to  CFC  Charges 

EPA  solicits  comments  on  how  to 
reconcile  these  various  strands  of  the 
case  law.  and  the  extent  to  which  the 
CFC  charges  would  be  permissible 
under  the  case  law.  The  following  is  a 
brief  sketch  of  some  of  the  important 
issues. 

The  case  law.  particularly  NCTA  and 
appellate  cases  decided  under  it.  may  be 
read  to  indicate  that  the  courts  generally 
have  been  wary  of  upholding 
administrative  charges,  in  particular 
charges  that  can  be  construed  as 
representing  "taxes,"  i.e.,  of  finding  that 
Congress  delegated  to  an  agency  the 
legislative  authority  under  the 
Construction  to  impose  taxes.  See  e.g.. 
National  Association  of  Broadcasters  v. 
Federal  Communicatioas  Commission, 
554  F.2d  1118, 1129  a.26  (D.C.  Cir.  1975). 
But  see  GiUete  &  Hopkins,  Federal  User 
Fees:  A  Legal  and  Economic  Analysis, 
67  B.U.L  Rev.  793. 822-24  (1987). 

The  argument  that  a  CFC  charge — 
either  a  fee  or  an  auction — may  be 
considered  a  "tax"  under  NCTA  rests  on 
the  assertion  that  it  is  designed  to  serve 
public  policy  by  eliminating  the 
incentive  to  delay  introducing  chemical 
substitutes.  If  so,  a  CFC  charge  may  not 
be  authorized.  On  the  other  hand,  it  may 
be  argued  that  the  CFC  charge  amounts 
to  a  fee  that  is  authorized  because  it  is 
paid  in  exchange  for  the  privilege 
granted  by  the  Federal  government  to 
continue  production  of  CFCs. 

EPA  is  also  soliciting  comments  on 
the  extent  to  which  the  CFC  charges 
meet  the  criteria  in  Head  Money  Cases 
and  its  progeny.  In  general,  the 
administrative  charges  upheld  under 
these  cases  involved  (i)  explicit 
statutory  authorization  for  the  charges 
and  (ii)  a  close  connection  t>etween  the 
charges  and  the  regulatory  purpose  of 
the  statute,  e^^..  in  most  of  these  cases. 
the  funds  were  used  by  the  agency  as 
part  of  the  regulatory  scheme.  But  see 
Badgers  v.  United  States.  138  F.2d  992 
(6th  Cir.  1943).  By  contrast,  the  CFC 
charges — either  a  fee  or  an  auction — are 
jiot  explicitly  authorized  by  statute  and 
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would  not  be  used  to  fund  the  regulatory 
purpose  of  the  statute.' 

However,  arguments  may  be  made 
that  the  CFC  charges  are  regulatory  fees 
within  the  spirt  of  Head  Money  Cases 
and  its  progeny.  The  charges  are 
designed  to  remove  the  economic 
incentive  to  delay  the  introduction  of 
chemical  substitutes  that  results  from 
the  sizable  windfall  profits  that  could 
accrue  to  the  handful  of  CFC  and  halon 
producers  by  EPA's  allocated  quota 
regulation.  As  described  above,  if 
chemical  substitutes  are  delayed,  it  may 
prove  costly  and  difficult  for  industry  to 
achieve  the  reductions  required  by  the 
Montreal  Protocol  and  by  EPA's 
regulation.  Moreover,  any  significant 
delay  in  the  availability  of  new 
chemicals  would  make  it  more  difficult 
to  achieve  greater  or  faster  reductions  in 
CFCs  and  halons  if  future  changes  in 
reduction  occur.  Seen  in  this  light, 
according  to  this  argument,  the  charges 
implement  the  regulatory  purpose  of 
CAA  section  157(b).  which  is  to  protect 
the  stratosphere.  If  chemical  substitutes 
are  not  made  available  in  a  timely 
manner,  the  overall  costs  to  society  of 
meeting  the  regulatory  goals  would  be 
increased  as  more  expensive  controls 
are  used  in  lieu  of  chemical  substitutes. 
As  a  result,  it  could  be  argued  that  the 
use  of  a  charge  as  an  adjunct  to  the 
allocated  quotas  system  may  be 
consistent  with  the  provisions  of  section 
157(b)  that  require  the  Agency  to  take 
into  account  the  "feasibility  and  cost  of 
achieving  such  control." 

For  much  the  same  reasons,  it  may  be 
argued  that  the  charges  implement  the 
regulatory  purposes  of  the  TSCA.  The 
legislative  history  of  Section  6  of  TSCA 
reveals  specific  congressional  concern 
that  certain  steps  be  taken  to  minimize 
the  chance  that  regulatory  action  might 
generate  monopoly  profits.  See 
Conference  Report  on  Toxic  Substances 
Control  Act,  H.  Rep.  No.  94-1679,  94th 
Cong.,  2d  Sess.  75  (1976).  However,  as 
discussed  below,  it  is  uncertain  whether 
this  legislative  history  can  be  read  to 
contemplate  fees  or  auctions. 

The  case  for  CFC  charges  may  also  be 
strengthened  by  FEA,  in  which  the 
Supreme  Court  upheld  charges  that  were 
not  explicitly  authorized  by  statute  in 
light  of  the  broad  scope  of  regulatory 
authority  the  statute  granted.  In  that 
case,  however,  the  Court  further  found 
that  the  legislative  history  of  the 
statutory  provision  provides  "much  to 
suggest"  that  license  fees  were 
authorized.  As  discussed  below,  the 
legislative  history  of  the  Clean  Air  Act 


>  Under  31  U  S.C.  3302(b).  Ilic  funds  collecled 
thraugh  the  CFC  charges  would  go  to  the  U.S. 
Treasury. 


and  TSCA  is  not  as  clearly  favorable  for 
CFC  charges.  Moreover,  EPA  is 
examining  how  to  reconcile  FEA — which 
did  not  raise  the  issue  of  whether  the 
charges  represented  a  delegation  of  the 
taxing  power  or  the  power  to  regulate 
commerce,  and  thus  did  not  explicitly 
discuss  whether  the  charges  implement 
the  regulatory  purpose  of  the  statute — 
with  Head  Money  Cases  and  its 
progeny,  which  do  not  undertake  that 
analysis. 

EPA  solicits  comments  on  the  extent 
to  which  the  CAA  or  the  TSCA.  by  its 
terms,  provides  sufficient  guidance  for 
imposing  charges — either  fees  or 
auctions — to  avoid  delegation-of- 
legislative-power  questions,  under  FEA. 

B.  Statutory  Interpretation  Issues 

EPA  is  further  examining  the  extent  to 
which  CFC  charges  fit  within  the 
intended  scope  of  the  regulatory 
authority  Congress  granted  EPA  under 
either  CAA  Sec.  157(b)  or  TSCA  Sec. 
6(a)(5).  CAA  Sec.  157(b),  as  quoted 
above,  provides  a  grant  of  regulatory 
authority  that  is  written  broadly — 
"regulations  for  the  control  of  any 
substance,  practice,  process,  or  activity 

*  *  *  which  *   *   *  may  reasonably  be 
anticipated  to  affect  the  stratosphere 

*  *  *."  Two  commenters  (public  interest 
group,  federal  agency)  argued  that  these 
terms  are  broad  enough  to  permit  the 
imposition  of  CFC  charges.  Further,  the 
House  Commerce  Committee  verified 
that  Congress  intended  a  broad  grant  of 
regulatory  authority: 

Stratospheric  protection  measures  are  not 
confined  to  use  of  the  best  control  technology 
or  to  requiring  compliance  with 
technologically  feasible  emission  limitations 

*  *  *  "[C|ontrols"  may  include  design 
standards,  work  practice  standards, 
prohibitions,  and/or  such  other  measures  as 
may  be  necessary  to  assure  protection  for 
health  and  environment  and  to  protect  the 
stratosphere. 

H.  Rep.  94-1175,  reprinted  in  "A 
Legislative  History  of  the  Clean  Air  Act 
Amendments  of  1977"  Congressional 
Research  Service  (1978)  at  6630  n.2 
("Legislative  History"). 

On  the  other  hand,  other  aspects  of 
the  Clean  Air  Act  Amendments  of  1977 
and  the  legislative  history  raise 
questions  about  the  extent  to  which 
Congress  believed  that  the  concept  of 
economic  regulations  was  sufficiently 
well  developed  to  be  relied  on.  For 
example,  Congress  included  in  the  CAA 
Amendments  (i)  section  120,  which 
imposes  a  delayed  compliance  penalty 
on  sources,  and  is  computed  by 
reference  to  the  sources'  pollution 
control  costs  saved  as  a  result  of  the 
delayed  compliance;  and  (ii)  section 
405(a),  which  directs  a  study  on 


economic  regulatory  methods,  including 
emission  fees,  by  EPA  and  Council  of 
Economic  Advisors.  Rep.  Wirth.  the 
author  of  this  study  provision,  stated 
that  the  study  provision  has — 

great  promise  for  improving  our  future  efforts 
to  control  air  pollution  *  *   *  (The  provision) 
directs  the  Councils  on  Environmental 
Quality  to  study  the  effectiveness  of  using 
economic  incentives  to  supplement  our 
regulatory  approach  to  pollution 
control.  *  *  •  (A|fter  we  look  at  the  effect  of 
(an  early  House  version  of  the  delayed 
compliance  penalty  provisions  that  would 
have  determined  the  penalty  by  reference  to 
amounts  of  emissions),  and  the  results  of  the 
study  *  *  *  we  should  have  enough  evidence 
to  adopt  a  comprehensive  program  of 
economic  controls  '  '  '  * 

These  aspects  of  the  legislative  history 
may  be  interpreted  to  indicate  that 
Congress,  in  adopting  the  CAA 
Amendments  of  1977,  did  not  believe 
that  the  concept  of  economic 
regulations,  particularly  emission  fees, 
was  sufficiently  well  developed  at  that 
time  to  be  adopted. 

However.  EPA  seeks  comment  on  the 
extent  to  which  Congress's  concerns 
about  economic  controls  primarily 
focused  on  using  economic  controls,  in 
particular,  emission  fees,  as  the 
principal  means  of  regulating  pollutant? 
that  were  already  regulated  under  the 
1970  Clean  Air  Act.  Under  this 
interpretation  of  the  legislative  history. 
Congress  was  primarily  concerned 
about  regulating  pollution  solely  through 
emission  fees:  i.e.,  allowing  sources  to 
emit  as  much  pollution  as  they  were 
willing  to  pay  for.  Under  this 
interpretation.  Congress  was  concerned 
that  these  types  of  emission  fees  (i)  may 
not  guarantee  a  particular  level  of 
pollution  control  (because,  for  example, 
if  the  fees  were  set  too  low,  sources 
would  emit  more  pollution  than 
anticipated),  (ii)  could  be 
administratively  complex,  and  (iii)  could 
have  unforeseen  economic  effects  on  the 
industry.*  It  could  be  argued  that  at 
least  some  of  these  concern  may  not 
apply  to  CFC  charges  under  either  the 
fee  system  or  the  auction  system 
described  in  this  notice.  For  example,  it 
could  be  argued  that  the  CFC  charges 
described  in  this  notice  would  not 
jeopardize  attainment  of  a  particular 
level  of  pollution  control  because  the 
amount  of  CFCs  that  may  be  produced 


*  U-gisldlive  History,  al  6382. 

'  For  exdmple.  Senator  Muskie.  one  of  the 
architects  of  the  1977  Clean  Air  Act  Amcndmcnis. 
niised  these  concerns  durinf;  a  Soplemher  IB.  1975 
mark-up  session  held  by  the  Subcommittee  on 
Knvironmenlal  Pollution.  Commitle  on  Public 
Wurks.  concerning  a  proposal  by  Senator  Buckley 
to  impose  an  emission  fee  on  emissions  of  sulfur 
dioxide. 
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and  consumed  would  be  limited 
separately.  That  is,  CFC  fees  would 
simply  supplement  the  allocated  quota 
system.  Similariy,  an  auction  would 
simply  be  a  method  of  distributing  the 
allowable  antKnint  of  CFC  production 
and  consumption  rights. 

TSCA  Sec  6(a)(5)  is  also  written 
broadly — "prohibiting  or  otherwise 
regulating  any  manner  or  method  of 
commercial  use  of  such  substance.  .  .  ." 
EPA  solicits  comments  on  the  extent  to 
which  these  provisions  may  be  broad 
enough  by  their  terms  to  permit  CFC 
charges.  As  discussed  above,  the 
legislative  history  (rf  TSCA  reveals 
specific  congressional  concern  over 
monopoly  profits  that  could  result  from 
EPA  action  to  restrict  supply  of  a 
substance.  However,  this  legislative 
history  seemed  to  result  from  earlier 
proposals  to  require  EPA  to  impose 
specific  allocations  of  quotas,  under 
certain  circumstances,  if  EPA  limited 
production  or  use  of  a  product.  This 
legislative  history  does  not  explicitly 
authorize  action,  such  as  fees,  to 
eliminate  monopoly  profits. 

One  commenter  (federal  agency) 
argued  that  EPA  also  had  authority 
under  the  lOAA  to  impose  CFC  charges 
on  the  grounds  that  the  lOAA  authorizes 
fees  in  an  amount  up  to  the  value  of  the 
benefit  provided  the  recipient.  This 
commenter  stressed  that  in  NCTA,  the 
Supreme  Court  held  that  lOAA  fees 
should  be  computed  with  reference  to 
"value"  granted  by  the  agency  to  the 
recipient,  and  did  not  expressly  limit  the 
amount  of  fees  to  the  agency  costs  in 
providing  the  benefit.  The  commenter 
acknowledged  that  at  least  four  Federal 
Courts  of  Appeals,  in  at  least  eight 
decisions,  following  NCTA  have  stated 
that  the  lOAA  limits  fees  to  agency 
costs  (or  value  provided  the  recipient,  if 
lesser).^  However,  the  commenter 
indicated  that  these  statements  were  not 
relevant  to  the  holdings  of  those  cases. 
EPA  invites  further  public  comment  on 
this  issue,  including  on  how  clearly  the 
appellate  courts  have  spoken. 

On  a  broader  level,  EPA  seeks 
comments  on  whether  interpreting  the 
CAA.  TSCA  or  the  lOAA  to  permit  EPA 


'  The  commenlutor  ciled  the  following  decisioriK 
Central  fr  Southern  Motor  Freight  Tariff  Ass  n  v. 
United  States.  777  F.2d  722,  729  (D.C  Cir.  1985): 
A'erorib  Power  Co.  ».  Watt.  711  P.2rf  913.  933  (lOth 
Cir.  \9fOY.  Yosemile  Pork  and  Curry  Co.  v.  United 
Slates.  686  F.2d  925.  931  (Cl.  CI. 1982);  Arississippi 
Power  fr  Ujiht  v.  ,VflC  601  F.2d  223.  230  (5lh  Cir. 
1979).  cert,  denied.  444  U.S.  1102  (1980^.  National 
Cable  Television  .Ass'n  v.  ihuted States.  554  F.2d 
1094. 1106-07  (D.C.  Cir.  1978^:  Electronic  Industries 
Assn  V.  FCC.  554  F2d  1109. 1114-15  P  C.  Cir.  1976); 
National  .Ass'n  of  Broadcasters  v.  FCC.  554  F.2d 
1118. 1128  (D.C.  Cir.  I^ny.  Capitol  Cities 
Communirolions.  Inc.  v.  FCT.  554  F.2d  1135. 1138 
(DC.  Cir  197B). 


to  charge  CFC  fees  could  result  in 
interpreting  these  and  perhaps  other 
statutes  to  permit  EPA  and  other 
agencies  to  impose  other  charges  that 
could  cumulate  in  substantial  revenues. 
The  potential  significance  of 
administrative  agencies'  collecting 
substantial  revenues  may  be  a  factor  in 
interpreting  the  statutes  to  aUow  this 
action. 

C.  Public  Comment 

The  legal  issues  outlined  above  raise 
questions  about  the  best  way  to  proceed 
with  the  proposal  for  CFC  charges.  CFC 
charges  will  be  more  effective  if 
imposed  in  the  near  future  because  even 
one  or  two  years  of  windfall  profits 
accruing  to  the  current  CFC  producers 
could  delay  the  introduction  of 
substitutes,  with  detrimental  results.  If 
EPA  imposed  a  fee  in  conjunction  with 
allocated  quotas.  United  States 
compliance  with  the  Montreal  Protocol 
would  not  be  in  jeopardy  even  if  the 
regulatory  fee  were  legally  challenged. 
However,  if  EPA  were  to  impose  fees,  a 
court  were  to  invalide  them,  and 
Congress  were  then  to  impose  them,  the 
loss  of  time  before  the  fees  became 
effective  could  reduce  their  utility. 
Accordingly,  EPA  seeks  comment  on  the 
overall  extent  of  the  legal  risks  noted 
above  with  respect  to  CFC  fees,  and  the 
best  course  to  follow  in  light  of  the  risks. 

Similariy,  if  a  court  invalidates  the 
auction,  the  United  States'  compliance 
with  the  Montreal  Protocol  would  be 
jeopardized.  Thus,  EPA  seeks  comment 
on  the  overall  extent  of  the  legal  risks 
concerning  an  auction,  and  the  best 
course  to  follow  in  light  of  the  risks. 

VI.  Direct  Controls  on  Use  of  CFC  and 
Halons 

In  the  December  14  proposed  rule,  the 
Agency  described  the  possible  need  to 
develop  a  program  of  engineering 
controls  or  bans  on  CFC  and  halons, 
either  alone  or  as  a  supplement  to  the 
allocated  quotas,  if  users  of  these 
chemicals  were  postponing  the  adoption 
of  technologically  available,  low-cost 
reductions.  The  central  purpose  of  direct 
controls  is  to  ensure  that  low-cost 
reductions  would  be  made  in  a  timely 
manner,  thus  preventing  unwarranted 
price  increases  for  the  uncontrolled 
substances. 

EPA  received  48  comments  addressing 
the  issue  of  direct  controls.  Thirty 
commenters  opposed  the  adoption  of 
any  technology-based  controls  or  bans. 
Generally,  these  comments  cited  as  the 
major  disadvantages  of  direct  controls, 
the  elimination  of  incentives  to  develop 
substitutes  and  innovative  practices,  the 
likelihood  of  high  administrative  and 
compliance  costs,  the  uncertain  level  of 


environmental  protection,  and  economic 
inefficiency  as  a  result  of  inflexibility 
and  unresponsiveness  to  changing 
technological  innovations  and  economic 
conditions. 

In  contrast,  eighteen  commenters 
favored  engineering  controls  and  bans 
for  some  CFC  and  halon  applications, 
because  they  believe  that  despite  CFC 
price  increases,  voluntary  and  timely 
reductions  by  industry  are  unlikely  in 
the  near  term.  Seven  commenters 
preferred  that  industry-specific 
engineering  controls  or  bans  be  imposed 
in  conjunction  with  allocated  quotas. 
One  commenter  believed  that  such  a 
"hybrid"  would  protect  foam-blowing 
applications,  an  end  use  where  near- 
term  substitutes  may  not  be  readily 
available,  from  having  to  bear 
excesssive  CFC  price  increases. 

For  many  of  the  reasons  outlined  in 
these  comments.  EPA  did  not 
promulgate  direct  controls  in  the  final 
rule  published  elsewhere  in  today's 
Federal  Register.  However,  the  Agency 
believes  that  direct  controls,  when  used 
in  conjunction  with  the  allocated  quota 
system,  under  certain  conditions  (e.g.,  to 
overcome  market  imperfections)  offer  a 
potential  cost-saving  to  allocated 
quotas. 

While  the  allocated  quota  system,  by 
itself,  requires  that  the  Protocol's 
mandated  reductions  in  CFCs  and 
halons  occur  and  thus  fully  implements 
the  requirements  of  the  Montreal 
Protocol,  the  addition  of  a  program  of 
direct  controls  would  ensure  that  low- 
cost  reductions  are  adopted. 

Potential  disadvantages  of  direct 
regulations,  such  as  high  compliance 
and  administrative  costs,  depend  on  the 
type  of  controls  adopted.  For  example,  a 
ban  of  CFCs  in  some  end  use 
applications  would  be  simple  to 
administer  and  enforce.  EPA  also 
believes  that  innovative  technologies 
would  develop  if  prospective  bans  were 
imposed  in  conjunction  with  allocated 
quotas  and  that  it  is  possible  to  design 
such  reni'lations  for  select  user  groups 
that  would  minimize  the  disadvantages 
of  this  traditional  regulatory  approach. 
Several  other  nations  (e.g.,  Canada. 
Japan,  and  Sweden)  are  considering  this 
form  of  hybrid  approach  for  their 
implementation  of  the  Montreal 
Protocol, 

A.  Need  for  Direct  Controls 

As  part  of  its  revised  RIA,  EPA 
examined  the  potential  impact  of 
delayed  efforts  by  user  industries  to 
adopt  low-cost  reduction  technologies  in 
a  timely  manner.  This  analysis 
compared  two  scenarios.  The  Case  1 
scenario  assumed  key  user  industries 
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delayed  the  date  at  which  they  began 
shifting  away  from  CFCs  and  that  a 
lower  percentage  of  firms  in  a  user 
industry  made  the  shift  ova  a  longer 
period  of  time.  The  Caae  2  scenario 
assumes  exactly  the  opposite;  finns 
aggressively  move  away  from  CFCs  to 
alternative  technologies  and  increased 
recycling  and  recovery.  Tables  2  and  3 
show  the  user  industries  examined  in 
this  analysis  and  the  assumptions  used 
in  the  Case  1  and  2  scenarios, 
respectively.  These  assumptions  were 
entered  into  the  Integrated  Assessment 
Model  (lAM)  used  in  the  RIA  This 
model  determines  likely  CFC  price 
effects  based  on  assumptions 
concerning  control  options  and  actions 
by  industries. 

lABtE  Z— Case  1  Assumptions  About 
Technical  Feasisujty  of  CFC-Con- 

SERVING  TECHN0U)GIES 


Sector  nectwtology 


MoMeAir 

Conditioning: 

Recovery  at 
Service-Large 
Shopa 

Recovery  at 
Service  Medhjfn 
Shopa 

Reooworyal 
Sewrice-Smgl 
Shops 

DME 


Sotverrts: 

Aqueous 

Cleanirtg 

CFC-113 
Aieolrapee.. 


HCFC-t23 


Hoepital  StarSzatioa 

Disposabiss 

Alternate  Blends ._ 

Conlrecting  Out 

Slsam  CleemnB— 

Refrigeralion: 
Recovery  at 

Service 

Recovery  at 

Rewor1( 

FC-134a _.. 

Foam  InsbMion: 
Product  SubsMulBS - 
HCFC-123 


HCFC-141b 

Flexible  Foaro- 
Molded: 
Water-Blown 
Prooasaes 


HCFC-I4ib 

Flexible  Foanv 

Slabstode 

HCFC-t23 

HCFC-I4ib 

Foam  Packaging: 

Product  Substitutes 

HCFC-22...- 

Aerosols: 

CaftMn  Dioxide 


laee 


n 
n 


1988 

isee 

tsee 

n 

1988 
1988 
T988 

n 


1988 

1968 
1992 

1980 
1882 
1901 


1988 
1991 


1992 
1981 

1988 
1988 

1968 


3 

n 


4 
1 

o 

9 
5 

» 


3 
'1&-21 

•5-10 
3 
3 


8 
8 

'3-5 

2 


6.5% 
O 


n 
n 


24% 

•7% 
•5-12% 

22% 
7% 

4% 


3-11% 

2% 

'5-53% 

'20~«0% 
'27-60% 

'30-50% 


41% 
t8% 


26% 
18% 

'10-51% 
'0-90% 

25% 


Table  2.— Case  1  Assumptions  About 
Technical  Feasibiuty  of  CFC-Con- 
SERVING  Technologies— Continued 


Sector/teclmnlogy 

Stvt 
dale* 

Pene- 
taiian 
lime* 

Uae- 
spedfc 

reduction 
poiendal 
In  1988* 

HCFC-22  Blends  _._ 

1988 

2 

25% 

Notes: 

■  Year  In  wtiich  technology  Mlially  becomes  avai- 
able  lor  comrr)ercial  use. 

'Years  until  maximum  use  of  technology  is 
achieved. 

'  Possible  reduction  in  CFC  uee  for  Sie  sector  n 
1998  tor  this  control  only.  Some  technologies  can 
only  comKH  a  small  parcenlage  o«  an  appioiiton's 
use.  Thus,  a  number  smaller  than  100%  nay  not 
ndicata  low  pertetialluii  but  may  Indicate  that  the 
control  can  orly  elirainata  a  smaa  peicentwM  of  8«e 
appKcalion's  use. 

'Case  1  assumes  (hat  no  CFC  reductions  are 
possible  through  Ma  tBchndogy. 

•  Azeotrope  consietB  ol  70  pefoart  CFC-113.  The 
reduction  shown  leSects  the  30  percent  reduction  in 
CFC-113  achieved  when  using  the  azeotrope  and 

the  taction  o(  8ie  aolvent  aector  adoping  Ihe  azeo- 
trope*. 

'Ranges  reflect  (fiffererxiee  in  assumptians  about 
technical  feasMHy  of  adopting  techmtugy  by  sub- 
sectors  within  this  sector  (e.g..  in  aoiM  siibaedors 
the  reductions  are  lower  tttan  others).  Within  particu- 
lar subsectors.  the  reductions  do  not  exceed  100 
percern. 


Table  3.— Case  2  Assumptions  About 
Technical  FEASiBtLrrv  Of  CFC-Con- 
SERviNG  Technologies 


Sector  Aechnology 


Mobile  Air 

Conditioning: 

Recovery  at 
Service-Large 
Shops 

Recovery  at 

Shops 

Recovery  at 
Service-Smafl 
Shops  — _.. 

DME 

Solvents: 

Teq>enesar>d 


Start 


Cleaning 

CFC-113 

Azeotropes„ 

Housekeeping 

HCFC-123 

Hospital  Slerifizallon: 

Disposables 

Alternate  Blends ._ 

Contracting  Out , 

Steam  Cleaning 

RefrigaraKoR 
Recovery  at 

Service 

Recovery  at 

ri0WOA 

FC-134a ..._ 

Foam  Inaulatiorc 
Product  Substitutes 
HCFC-123. 
HCFC-14tb. 


ubstilutes.. 

3 J 

ib._ J 


1989 


1988 


1989 
1989 


1988 


time' 


speofic 
(eduction 
potential 
in  1988' 


1988 

4 

12%* 

1989 

1 

14% 

1992 

10 

3% 

19AA 

5 

35% 

1988 

3 

35% 

1988 

9 

6% 

1988 

1 

10% 

1988 

1988 
1992 

1990 
1992 
1991 


♦-9' 


6.5% 


18.2% 


7% 

20% 


50% 


6-27%' 


2% 


10-21  •  |50-100%  • 

5  10-80%* 
3  17-50%  • 
3  1  20-50%  • 


Table  3.— Case  2  Assumptions  About 
Technical  Feasibility  of  CFC-Coh- 
SERvtNQ  Technologies— Continued 


Sector/technology 


FteKWe  Fomv 

MoMed: 

Water-Blown 
Processes.. 

HCFC-14b._.. 
Flexible  Foam- 

Slabstodc 

HCFC-123_ 


HCFC-14lb 

Foam  Packaging: 
Product  Substitutes 
HCFC-22 

AeroeoiK 

Carbon  DioiMe 

HCFC-22  Blends 


St»l 
dato* 


1988 
1991 


1892 
1981 

1988 
1888 

1988 
1988 


time' 


3-5' 


Use- 


poleniai 
in  1888* 


83% 

36% 


24% 

40% 

20-80%* 
0-96% 

50% 
50% 


Notes:  'Year  m  which 

comae  available  tor 

'Years   until    maximum 


tochnulugy  inWaSy  l)e- 
ta. 
d   tecbnotogy   la 

'Poesibla  MducSon  pdantial  tor  lesponse  adton 
in  1998  tor  this  control  only.  Some  tacfnotogiaa  can 
only  control  a  small  percentage  o(  an  appiicationa 
use.  Thus  a  number  araaKer  Stan  100%  may  net 
ndcale  low  penelra»ow  but  may  indicata  that  the 
control  can  only  eliminate  a  smal  percentage  of  Vie 
applications  use. 

'Azeotrope  consists  of  70  percent  CFC-1ia  The 
reduction  shown  iwHects  ttie  30  percent  reduction  m 
CFC-113  achieved  when  using  the  azeotrope  mti 
the  traction  ol  the  solvent  sector  adopting  the  azeo- 
troper 

*  Ranges  reflect  differences  in  assenipiions  about 
technical  leasibWy  %f  adopting  technology  by  sub- 
sectors  within  8«a  aubaectar  (eLg..  in  some  aabeeo- 
tors  the  osduciions  are  lower  man  others).  Wiaiin 
particular  subsectors,  the  reductions  do  not  exceed 
lOOperoerC 

Table  1  presented  earlier  shows  the 
economic  impact  of  delays  in 
implementing  low-cost  reduction 
technolo^es.  It  sfaoMrs  that  substantial 
increases  in  total  costs  (from  just  over 
$1  billion  in  Case  2  to  almost  $3  billion 
in  Case  1  through  the  turn  of  the 
centiuy]  would  resulL  It  also  shows  that 
windfall  profits  (pre-tax)  throu^  the 
year  2000  would  as  much  as  triple,  going 
from  just  imder  $2  billion  in  Case  2  to 
over  $7  billion  in  Case  1.  CFC  prices 
would  shift  from  no  increase  in  the 
initial  years  under  the  Case  2  scenario 
to  price  increases  of  $5-6J)0/kg  in  the 
early  years  imder  the  Case  1  scenarfo. 

Based  on  this  analysis,  it  appears  that 
control  actions  in  the  next  few  years 
will  have  a  substantial  impact  on  short- 
term  costs  of  reducing  use  of  CFCs  and 
halons,  but  far  less  impact  on  longer^ 
term  costs.  However,  short-term  price 
effects  are  critical  to  encouraging  an 
orderly  transition  away  from  these 
chemicals  with  minimimi  disruption  to 
the  nation's  economy,  and  in  avoiding 
adverse  environmental  consequences 
discussed  above. 

The  extent  to  which  near-term  price 
increases  can  be  minimized  is  also 
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crucial  to  the  ability  of  potentially 
vulnerable  industrial  users  of  CFCs  (e.g.. 
certain  foam  applications]  to  maintain 
their  markets  prior  to  the  availability  of 
chemical  substitutes.  If  these  firms  are 
not  confronted  with  steep  near-term 
price  increases,  they  will  be  better  able 
to  continue  manufacturing  until 
chemical  substances  become  available. 

B.  Criteria  for  Selecting  Direct  Controls 

The  December  14  proposal  outlined 
several  criteria  EPA  may  use  to  develop 
possible  controls.  First,  the  Agency 
would  review  low-cost  reductions 
currently  available  within  each  user 
group.  It  is  these  reductions  that  EPA 
believes  that  industry  will  or  should 
undertake  during  the  initial  years  of  the 
allocated  quota  system.  For  some  end 
use  applications,  low-cost  options  may 
not  currently  be  available;  for  others, 
control  options  are  currently  available 
but  may  not  be  implemented  due  to  the 
small  cost  of  CFCs  relative  to  the  total 
cost  of  the  product  or  due  to  the  ability 
to  pass  higher  costs  on  to  consumers. 
EPA  intends  to  closely  monitor  the  pace 
at  which  reductions  are  being  made  and 
if  necessary  develop  control 
requirements.  EPA  is  requesting 
comment  on  the  level  of  reduction  in 
CFC  and  halon  use  or  rate  of  progress 
toward  substitutes  which  EPA  should 
expect  within  these  industries  to 
indicate  each  industry's  commitment  to 
reduction  in  use  of  these  chemicals. 

Second,  the  Agency  will  be  concerned 
with  the  administrative  burden 
associated  with  monitoring  compliance 
and  enforcing  its  regulations.  EPA  may 
target  end  use  applications  where 
volumes  of  CFCs  and  halons  consumed 
are  easily  monitored  or  where  uses  can 
be  banned,  rather  than  mandating 
tecnology-based  controls  which 
generally  require  extensive  compliance 
with  monitoring  and  site  inspections  by 
EPA  inspectors. 

Finally,  EPA  will  avoid,  if  possible, 
direct  regulations  on  small  businesses. 
The  Agency  believes  that  the  small 
business  conununity  should  not  bear  an 
inordinate  burden  relative  to  larger 
businesses  to  comply  with  the 
stratospheric  ozone  program. 
Furthermore,  it  is  much  more  likely  that 
small  business  will  undertake  measures 
to  reduce  their  use  of  controlled 
substances  since  they  will  be  unable  to 
absorb  large  increases  in  the  price  of 
CFCs  and  halons.  The  large  number  of 
small  businesses  potentially  regulated 
also  presents  compliance  monitoring 
and  enforcement  problems. 

EPA  will  closely  monitor  industry 
responses  to  today's  fmal  rule  and 
review  the  development  of  reductions  in 
CFC  and  halon  uses  over  the  coming 


years.  EPA  believes  that  if  reductions  do 
occur  then  subsequent  price  increases  of 
controlled  substances  will  be  moderate. 
If  available  reductions  are  not  adopted, 
however,  and  prices  increase 
significantly,  this  would  signal  the  need 
for  direct  controls  on  user  applications. 
EPA  is  also  seeking  public  comment  on 
the  possible  role  of  voluntary,  as 
opposed  to  mandatory  controls,  and  the 
potential  to  use  some  form  of  negotiated 
rulemaking  process  with  specific  user 
groups. 

C.  Potential  Near-Term  User 
Regulations 

Based  on  the  analysis  contained  in  its 
RIA  and  the  criteria  described  above. 
EPA  has  identified  several  industry 
sectors  where  direct  regulation  in  the 
near  term  may  be  appropriate.  To 
understand  the  impact  of  controls 
implemented  within  individual  sectors, 
EPA  estimated,  through  the  lAM  model, 
price  increases  of  controlled  chemicals 
when  an  individual  sector  alone  adopts 
low-cost  controls.  In  some  instances, 
sectors  which  use  a  relatively  small 
percentage  of  the  total  of  controlled 
substances  can  prevent  large  price 
increases  if  controls  can  either 
substantially  eliminate  CFC  use  in  the 
sector  or  can  be  used  by  a  high 
percentage  of  firms  in  that  sector.  In 
contrast.  CFC  price  impacts  from 
controls  in  a  larger  CFC  user  sector  may 
not  be  as  great  due  to  limited  market 
penetration. 

1.  Automobile  Air  Conditioning 

Approximately  25  percent  of  all 
domestically-consumed  CFCs  are 
currently  used  in  auto  air  conditioners, 
making  it  the  single  largest  use  of  these 
chemicals.  Moreover,  current  servicing 
practices  result  in  substantial 
unnecessary  emissions  of  CFC-12. 
Typically,  any  CFC-12  remaining  in  the 
auto  air  conditioner  is  first  vented  to  the 
air,  a  new  charge  of  CFC-12  is 
sometimes  used  to  test  the  system  and 
to  locate  the  leak,  and  fmally  the  system 
is  recharged.  Additional  waste  may 
occur  when  "do-it-yourselfers"  either 
charge  systems  repeatedly  what 
repairing  the  levels,  overcharge  systems, 
or  discharge  unused  chemical  from  the 
small  cans  used  to  recharge  systems. 

Several  groups  (automobile 
manufacturers,  servicing  trade 
associations  and  recycling  equipment 
manufacturers)  are  not  working  together 
to  develop  a  standard  for  recycling 
CFC-12  for  car  air  conditioners.  If  this 
step  alone  were  taken,  the  resulting 
reductions  in  CFC  demand  would  reduce 
the  price  of  CFCs  in  1989  from  $6.69/kg 
in  the  Case  1  scenario  to  $4.49/kg. 
Because  of  the  importance  of  this  step. 


EPA  intends  to  closely  monitor  progress 
toward  recycling  by  this  industry 
segment  and  intends  to  develop 
mandatory  regulations  requiring 
recycling  in  all  service  shops  by  1992  if 
near-term  progress  toward  the  use  of 
recycling  in  this  industry  segment  does 
not  occur. 

In  addition,  DME/12  blend,  a  mixture 
of  CFC-12  and  dimethylether,  is  a 
potential  "drop-in"  replacement  for 
CFC-12.  and  has  considerably  lower 
ozone-depleting  potential  than  CFC-12. 
Assuming  the  additional  tests  of  this 
blend  that  are  underway  prove  that  it 
can  safely  be  used  in  existing  auto  air 
conditioning  systems.  EPA  believes  that 
automobile  manufacturers  and  service 
repairmen  could  replace  CFC-12  with 
the  DME/12  blend  during  initial  charging 
and  future  servicing.  EPA  estimates  that 
the  DME/12  blend  could  replace  20  to  30 
percent  of  CFC-12  used  in  these 
applications  if  such  a  practice  is 
accepted  under  the  automobile 
warranties  which  currently  require  pure 
CFC-12  as  the  replacement  refrigerant. 
If  adopted.  DME/12  blend  could  reduce 
price  increases  from  $8.69  per  kilogram 
in  Case  1  to  $2.21  per  kilogram. 

2.  Hospital  Sterilization 

Hospital  sterilization  accounts  for  4 
percent  of  all  CFCs  used  within  the 
United  States.  Although  this  application 
consumes  a  small  percentage  relative  to 
other  uses,  there  are  several  immediate 
opportunities  to  decrease  its  use  of 
CFC-12.  To  minimize  CFC  price 
increases,  hospitals  could  expand  their 
use  of  disposable  medical  items, 
potentially  displacing  45  percent  of 
CFC-12  used  for  sterilization.  Hospitals 
could  also  contract  to  have  sterilization 
done  by  external  facilities  which  would 
use  less  CFC-12  in  total  than  individual 
hospitals,  saving  approximately  5 
percent  of  CFC-12  currently  used  in  this 
application.  Finally,  alternate  blends  of 
chemicals  and  steam  cleaning  could 
together  displace  an  additional  45 
percent  of  CFC-12  used  within  this 
application. 

There  are  several  obstacles  to  the 
adoption  of  these  technologies. 
Acceptance  by  hospital  administrators, 
physicians  and  staff  who  may  be  biased 
toward  more  traditional  means  of 
sterilization  is  crucial.  Further 
development  of  off-site  sterilization 
facilities  and  disposable  instruments  are 
also  necessary.  Finally,  any  new 
steritants  must  be  submitted  to  and 
approved  by  EPA  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act.  If  these  alternatives  were  available 
and  implemented  in  1988,  price 
increases  could  be  reduced  from  $6.69 
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per  kilogram  to  $221  per  kilogram  in 
1989.  Due  to  this  potential  saving  for  a 
relatively  small  user  groups,  EPA 
intends  to  monitor  this  user  industry  and 
require  a  ban  of  CFC-12  use  in  hospital 
sterilization  if  expected  reductions  do 
not  occur. 

3.  Aerosols 

Current  uses  of  CFCs  in  aerosols  were 
exempted  from  the  1978  aerosol  ban  and 
account  for  approximately  five  percent 
of  the  total  CFC  usage  in  the  United 
States.  Several  alternative  aerosol 
propellants  and  alternative  delivery 
systems  have  been  devek)ped  since  the 
original  aerosol  exemptions  were 
granted.  A  complete  ban  of  CFCs  within 
aerosols  would  reduce  the  price 
increase  in  1989  from  $&6e  per  kilogram 
in  Case  1  to  $2.79  per  kilogram.  EPA 
may  propose  product  labelmg  and 
further  restrictions  on  aerosol  use. 

4.  Solvents 

Approximately  12  p«-cent  of  all 
domestically  consumed  CFCs  are  used 
in  solvent  cleaning  of  metal  and 
electronic  parts.  This  area  also  has 
several  potential  alternatives  or  process 
modifications  to  minimize  the  use  and 
thus  the  demand  for  CFC-113.  The  use 
of  terpene  and  aqueous  cleaning  as 
substitutes  for  CFC-113  based  Movents 
can  provide  approximately  a  50  percent 
reduction  in  CFC-113  within  this 
applicaUon  by  199&  The  timely 
application  of  CFC-113  azeotropes  or 
mixtures  and  improved  housekeeping 
practices  to  minimize  vent  losses  or 
spills  could  further  reduce  CFC  demand 
by  an  additional  20  percent.  If  all 
controls  are  adopted,  the  expected  price 
rise  is  only  $1.95  per  kilogram,  rather 
than  $6.69  under  the  "Case  1"  scenario. 
EPA  recognizes  however  that  solvent 
applications  are  difficult  to  characterize 
and  that  not  all  uses  could  shift  to  the 
suggested  alternatives.  While  several 
large  firms  have  recently  made 
substantial  strides  toward  reducing  their 
reliance  on  CFCs,  EPA  will  closely 
monitor  this  industry  to  determine  if 
direct  regulations  are  required  and  to 
better  define  which  apphcations  should 
be  controlled. 

D.  Potential  Long-Term  Reductions  and 
Controls 

1.  Commercial  Air  Conditioning 

The  December  14  proposal  described 
several  trends  within  thie  commercial  air 
conditioning  sector  away  from  the 
controlled  substances.  Cominercial 
chillers  have  already  begun  to  shift  to 
HCFC-22,  CFC-502  and  CFC-50G,  which 
are  chemicals  and  mixes  with  ozone 
depletion  weights  that  are  significantly 


lower  than  CFC-11  and  CFC-12.  CFC 
recovery  during  routine  maintenance 
would  further  reduce  CFC  emissions. 
Recovery  of  refrigerant  during 
maintenance  is  not  currently  standard 
industry  practice.  Regulations  requiring 
recovery  may  be  necessary  to  ensure 
low  cost  reductions  are  made  as  CFC 
prices  increase.  For  the  future, 
alternative  chemicals  such  as  HCFC- 
134a,  HCFC-123,  DME/CFC-12  or 
HCFC-22/l42b  may  replace  CFC-11  and 
CFC-12  in  new  equipment. 

2.  Automobile  Air  Conditioning 

Over  the  long  term,  EPA  believes  that 
the  automobile  manufacturers  virill  have 
several  chemical  substitutes  available. 
One  promising  alternative  is  HFC-134a, 
a  chemical  that  the  major  automobile 
manufacturers,  in  their  comments, 
pointed  to  as  the  most  likely  substitute, 
but  one  that  will  require  several  years  to 
develop,  test  and  begin  integrating  into 
the  automobile  fleet.  However,  other 
chemicals  are  also  under  active 
consideration  worldwide.  Finally,  as 
discussed  above,  a  blend  of 
dimethylether  and  CFC-12  may  be 
another  possible  alternative  to  pure 
CFC-12  refrigerant  in  existing  and  new 
equipment. 

Although  future  automobile  air 
conditioners  may  contain  HFC-134a  or 
some  other  refrigerant,  the  existing  fleet 
of  automobiles  will  continue  to  consume 
CFC-12.  Venting  during  repair  and 
losses  due  to  refrigerant  trapped  within 
discarded  containers  contribute  to  large 
emissions  of  CFCs  when  eventually 
released.  As  mentioned  eariier,  EPA  is 
investigating  the  possibility  of  requiring 
recycling  at  time  of  servicing  and  the 
use  of  a  DME/CFC-12  blend  as 
replacement  coolant. 

3.  Electronics  and  Metal  Cleaning 

The  electronic  industry  uses  CFC-113 
as  a  solvent;  its  use  has  grown 
substantially  over  the  past  years  due  to 
health  concerns  about  alternative 
chlorinated  solvents.  The  December  14 
proposal  noted  that  the  high  cost  of 
CFC-113  and  the  fact  that  it  is 
recoverable  makes  it  ecooomicaDy 
attractive  to  recover  and  recycle  CFC- 
113.  For  the  same  reason.  EPA  believes 
recovery  and  recycling  are  possible 
candidates  for  mandated  controls. 
Existing  equipment  frequently  does  not 
have  automatic  covers  or  hoists  (in  the 
case  of  open  top  vapor  degreasers)  to 
reduce  losses.  Better  operating  practices 
or  "housekeeping"  could  further  reduce 
CFC  losses.  As  mentioned  above, 
alternatives  such  as  aqueous  deaners  or 
terpenes,  are-Hkefy  to  play  a  large  role 
in  reducing  this  user  group's  dependence 
on  CFC-113  and  other  chlorinated 


solvents.  EPA  expressly  does  not  view 
shifting  from  CFC-113  to  other 
chlorinated  solvents  which  are  currently 
under  regulatory  scrutiny  as  an 
acceptable  solution  to  protecting  the 
ozone  layer. 

Several  commenters  questioned  EPA's 
previous  estimates  that  aqueous 
cleaning  would  replace  a  large  share  of 
CFC-113  use.  EPA  does  estimate  that  50 
percent  of  CFC-113  will  be  replaced  by 
both  aqueous  and  terpene-based 
solutions.  Commenters  believed  that  the 
diversity  of  the  electronics 
manufacturing  industry  makes  it 
necessary  to  examine  the  suitability  of 
these  substitutes  on  a  case-by-case 
basis  and  that  across  the  board 
recommendations  or  controls  are  not 
possible. 

EPA  recognizes  the  diverse  nature  of 
the  electronics  industry  and  will  account 
for  this  diversity  should  direct  controls 
be  considered. 

4.  Flexible  Foam 

EPA  discussed  in  the  December  14 
proposal  possible  controls  applicable  to 
the  flexible  foam  industry,  including 
makers  of  polyurethane  foam  slabstock. 
CFC-11  is  an  auxihary  blowing  agent 
used  by  slabstock  makers  who 
manufacture  cushions,  mattresses  and 
bedding.  At  this  time,  no  chemical 
substitutes  are  currently  available,  but 
EPA  believes  that  flexible  foam-blowers 
may  manufacture  slabstock  without 
CFCs.  The  elimination  of  the  auxiliary 
blowing  agent  would  result  in  firmer, 
higher  density  foam  cushions  for 
automobile  seats.  Over  the  longer  term, 
modified  polyols  may  be  used  to 
decrease  foam  densitiy  to  provide  a 
softer  foam  simlar  to  CFC-11  blown 
foam.  In  addition,  foam-blowers  may 
increase  water  content  of  the  foam  to 
reduce  density.  In  the  long  term,  HCFC- 
123  or  another  chemical  substitute  may 
become  a  viable  replacement  for  CFC- 
11  in  many  foam  applications. 

In  response  to  EPA's  discussion  in  the 
proposal,  several  automobile 
manufacturers  indicated  that  efforts  to 
replace  CFC-11  in  molded  flexible  foam 
seats  for  automobiles  have  been  fairly 
successful,  and  that  water-blown 
technologies  can  create  the  proper  foam 
densities.  Given  the  success  with 
automobile  cushioned  seats,  a  ban  of 
CFC-11  within  this  application  may  be 
appropriate. 

5.  Commercial  and  Residential 
Refrigeration 

Like  commercial  air  conditioning, 
commercial  refrigeration  is  shifting 
toward  other  less  ozone-depleting 
chemicals  such  as  HCFC-22,  CFC-502 
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and  CFC-500.  Manufacturers  can  also 
reduce  emissions  through  alternate  leak 
testing  and  recovery  of  CFC-12  during 
rework  of  the  unit  during  test  runs  in  the 
factory.  Over  the  long  term,HFC-134a 
or  some  other  chemical  substitute  may 
replace  CFC-12  in  new  equipment.  A 
wide  range  of  alternative  refrigerants 
are  also  being  explored  for  residential 
refrigerators. 

Twenty  commenters  claimed  that 
there  were  no  currently  available 
alternatives  to  CFC-11. 12  and  502. 
Industry  also  believes  that  the  adoption 
of  i{FC-134a  as  a  future  alternative 
chemical  will  require  large  capital  costs 
as  factories  retool  to  produce  new 
refrigeration  units.  EPA  is  currently 
reviewing  the  possibility  of  HCFC-22. 
dimethylether/CFC-12.  and  I ICFC-22/ 
142b  as  substitutes  for  these  end  use 
applications.  In  the  near  term,  increased 
use  of  recovery  and  recycling  of 
refrigerant  during  servicing  and  use  of 
DME/12  blend  may  be  the  most 
attractive  options.  Over  the  longer  term, 
new  refrigerants  which  reduce 
dependence  on  CFCs  without  sacrificing 
energy  efficiency  will  represent  the  most 
acceptable  market  solutions. 

6.  Rigid  Insulating  Foams 

CFC-11  is  used  as  a  blowing  agent  to 
make  various  forms  of  insulating  foams 
such  as  polyurethane.  isocyanurate.  and 
phenolic  foams.  In  the  short  term, 
HCFC-22  can  be  used  in  polystyrene 
insulation,  and  blends  may  be 
developed  which  reduce  use  of  CF"C-11, 
but  there  are  no  commonly  accepted 
chemical  substitutes  for  other  rigid 
foams.  There  are  possibilities  that 
product  substitutes  may  attract  part  of 
the  insulation  market  from  this  end  use 
application.  Over  the  long  term,  HCFC- 
123  or  HCFC-141b  may  become  an 
attractive  means  of  reducing  this  use  of 
CFC-11. 

7.  Rigid  Packaging  Foams 

Polystyrene  foam  is  widely  used  in  the 
food  packaging  industry.  CFC-12  is 
primarily  used  as  a  blowing  agent  and 
currently  competes  with  pentane.  In 
contrast  to  pentane,  which  is  flammable 
and  contributes  to  air  pollution.  HCFC- 
22  may  be  a  more  suitable  substitute  for 
CFC-12.  The  Food  and  Drug 
Administration  has  recently  approved 
the  use  of  HCFC-22  in  food  service 
applications.  The  most  comprehensive 
data  on  HCFC-22  for  polystyrene  foam 
suggests  that  firms  will  incur  only 
limited  capital  costs  and  that  operating 
costs  are  not  expected  to  increase  with 
the  adoption  of  HCFC-22.  In  response  to 
the  development  of  this  alternative,  the 
industry  has  proposed  to  phase-out 


voluntarily  the  use  of  CFC-12  in  food 
packaging  by  December  31, 1988. 

8.  Total  Flooding  Fire  Extinguishant 
Systems 

Halon  1301  is  used  as  the  agent  in 
total  flooding  fire  extinguishant  systems 
to  protect  computer  centers,  document 
rooms,  libraries,  mihtary  installation, 
etc.  Due  to  its  unique  features  (non- 
toxic, non-residue  forming),  there  are 
currently  no  available  substitutes. 

EPA  believes  that  in  the  short  term 
voluntary  reduction  will  occur  within 
the  industry  to  reduce  unnecessary 
emissions.  Discharge  testing  of  new 
systems  using  halons  is  being  reduced  or 
even  eliminated  as  alternative  test  gases 
are  being  developed  and  employed. 
EPA's  analysis  of  halon  emission 
patterns  indicate  that  only 
approximately  25  percent  of  all  halon 
emissions  are  emitted  to  fight  an  actual 
fire.  All  other  emissions  are  a  result  of 
accidental  discharges,  training 
procedures,  and  system  and  discharge 
testing. 

Research  efforts  must  focus  on  better 
ways  to  design  systems  which  require 
less  agent  for  the  required  protection,  on 
appropriate  methods  for  determining 
when  halon  protection  is  in  fact 
necessary,  and  on  the  development  of 
chemical  substitutes. 

9.  Halon  Fire  Extinguishers 

Halon  1211  is  used  extensively  in 
portable  fire  extinguishers  in  markets 
where  concerns  exist  about  human 
exposure  to  and  harm  from  residues 
from  other  agents.  In  addition  to  this 
market,  portable  fire  extinguishers  have 
penetrated  consumer  markets  and  some 
percentage  are  now  purchased  and  used 
for  applications  where  other  fire 
extinguishing  agents  would  be  suitable. 

EPA  is  currently  considering 
restricting  the  sale  of  portable  halon 
extinguishers  for  home  use.  Small  halon 
extinguishers  are  relatively  inexpensive 
and  are  purchased  even  where  other 
agents  might  be  used.  Mandated 
controls  could  limit  the  sale  of 
extinguishers  in  markets  where 
substitutes  are  readily  available. 

10.  Sterihzation 

The  December  14  proposal  outlined 
several  available  ways  of  reducing  the 
use  of  CFC-12  to  sterilize  medical 
equipment.  These  options  include  the 
use  of  mixtures  of  carbon  dioxide  and 
ethylene  oxide,  cobalt  radiation,  and 
recovery  of  CFC-12  with  carbon 
adsorption  and  refrigerated  condensers. 
Several  commenters  on  the  December  14 
proposal  disagreed  that  these  options 
are  available,  stating  that  no  widely 
available  means  of  reducing  CFC-12  use 


are  as  safe  or  effective  as  the  ethylene 
oxide  and  CFC-12  mixture. 

EPA  continues  to  believe  that  the 
options  are  commercially  available  and 
have  been  successfully  demonstrated  in 
the  United  States.  Two  of  the  methods, 
cobalt  and  gamma  irradiation  of 
equipment,  have  proven  successful  and 
indicate  potential  for  future  growth.  The 
carbon  dioxide  and  ethylene  oxide 
mixture  may  require  chamber 
replacement,  and  pure  ethylene  oxide 
for  sterilization  will  require  an 
explosion  proof  chamber,  but  over  a 
long  time  period  it  may  be  cost-effective 
for  commercial  sterilizers  and  large 
hospitals  to  switch  to  these  alternatives. 
For  these  reasons,  EPA  believes  that 
sterilization  end  use  application  may  be 
a  likely  candidate  for  direct  controls. 

E.  Barriers  to  Reducing  CFC  and  Halon 
Use 

EPA  is  also  seeking  public  comment 
on  specific  institutional  barriers  to 
reducing  the  use  of  CFCs  and  halons. 
Several  commenters  expressed  concerns 
that  such  factors  as  energy  efficiency 
standards,  purchasing  specifications, 
conflicting  environmental  laws  and 
regulations,  states  and  local  codes, 
industry  warranties,  etc.,  may  impede 
progress  in  moving  away  from  ozone- 
depleting  chemicals. 

EPA  has  initiated  or  is  participating  in 
studies  in  several  of  these  areas  to 
determine  what  steps  are  necessary  to 
reconcile  potentially  conflicting  goals 
and  to  remove  needless  institutional 
barriers.  EPA  welcomes  additional 
comment  on  relevant  aspects  of  this 
issue. 

F.  Lobe/ling 

In  addition  to  the  allocated  quota 
system,  auctions,  and  direct  controls  for 
specified  user  industries,  EPA  is  also 
considering  labelling  requirements  for 
products  containing  or  manufactured 
with  CFCs.  As  discussed  in  the 
December  14  proposal.  EPA  believes 
labelling  provides  useful  information  to 
consumers,  increasing  their  awareness 
of  the  ozone  issue  and  allowing  the 
public  to  make  informed  decisions  on 
purchases.  In  turn,  a  change  in  demand 
will  assist  the  industry  in  moving 
toward  alternatives.  Indeed.  EPA 
believes  labelling  was  an  effective 
impetus  in  moving  industry  away  from 
CFC  use  before  the  1978  aerosol  ban  and 
has  been  proposed  by  several  other 
nations  (e.g.  Canada  and  European 
Economic  Community)  as  part  of  their 
plans  to  implement  the  Montreal 
Protocol. 

Ten  commenters  believed  that 
labelling  could  be  an  important  part  of 
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the  final  EPA  regulation,  providing 
consumers  with  information  that  will 
allow  them  to  make  choices  which 
protect  the  ozone  layer,  helping  to 
prevent  the  misuse  of  CFC  and  halon 
products,  and  providing  a  marketplace 
incentive  for  manufacturers  either  to 
implement  promptly  a  substitute  for 
CFCs  or  to  alter  their  products  to 
eliminate  CFCs. 

Seventy-four  commenters  opposed  a 
labelling  requirement,  believing  that 
labelling  would  adversely  affect  their 
business.  Commenters  stated  that 
labelling  could  cause  consumer  panic 
and  affect  industry's  research  and 
development  efforts.  User  groups 
believe  that  labelling  will  drive  up  the 
cost  of  products,  and  adversely  affect 
firms  where  chemical  substitutes  are  not 
available. 

Currently,  EPA  has  not  fully 
investigated  the  potential  costs  and 
benefits  of  labelling  in  either  general  or 
specific  applications  of  the  requirement. 
EPA  intends  to  further  investigate  the 
need  for  and  potential  role  of  labelling 


and  requests  additional  comments  on 
this  possible  future  requirement. 
References 

Alliance  for  Responsible  CFC  Policy  (1987). 
Economic  Implications  of  Potent lal 
Chlorofluorocarhon  Restrictions.  Final 
Report,  Putnam.  Hayes  &  Barllelt,  Inc., 
December  2, 1987 

Decanio.  Stephen  ).,  "Allocated  Quotas  and 
Regulatory  Fees:  A  Mixed  Strategy  for 
■   CFC  and  Halon  Control."  The  Economics 
Group.  Inc.,  Santa  Barbara.  CA,  1988 

EPA  (1987),  U.S.  Environmental  Protection 
Agency,  Assessing  the  Risks  of  Trace 
Cases  That  Can  Modify  the 
Stratosphere.  EPA  400/1-87/001, 
December  1987 

EPA  (1987).  U.S.  Environmental  Protection 
Agency,  Regulatory  Impact  Analysis: 
Protection  of  Stratospheric  Ozone, 
December  1987 

EPA  (1988),  U.S.  Environmental  Protection 
Agency.  Regulatory  Impact  Analysis: 
Protection  of  Stratospheric  Ozone, 
August  1968 

Nelson,  T.P.  (ed.).  "Findings  of  the 

Chiorofluorocarbon  Chemical  Substitutes 
International  Committee"  (EPA-600/9- 
88-009),  prepared  for  the  U.S.  EPA, 
Research  Triangle  Park.  N.C.,  April  1988 


Molina.  M.J.,  and  F.S.  Rowland  (1974), 
"Stratospheric  Sink  for 
Chlorofluoromethanes:  Chlorine  Atom- 
Catalysed  Destruction  of  Ozone." 
Nature.  249.  810-812 

NASA  (1988),  National  Aeronautics  and 
Space  Administration.  Executive 
Summary  of  Ozone  Trends  Panel  Rep,  irt. 
March  15. 1988 

Radian  Corporation  (1987).  "Technical 
Consideration  of  Applying  New  CFC 
Chemicals  as  Substitutes  for  CFC  11-.  - 
12.  -113.  In  Several  Applications"  (EPA 
68-02-3994).  September  1987 

Sobotka  &  Co..  Inc.  (1988).  "Combining  a  Fee 
with  an  Allocated  Quota  System." 
Discussion  Paper,  April  11. 1988 

World  Meteorological  Organization  (WMO) 
(1986).  Atmospheric  Ozone  1985: 
Assessment  of  Our  Understanding  of  the 
Processes  Controlling  its  Present 
Distribution  and  Change.  WMO  Global 
Ozone  Research  and  Monitoring 
Project— Report  No.  la  WMO.  Geneva. 
Switzerland. 

Dale:  August  1, 1988. 

Lee  M.  Thomas. 

Administrator. 

|FR  Doc.  88-17924  Filed  8-11-88;  8:45  am] 

WLUMG  COOC  65eO-50-M 


VOL 


ISS 


A  G 


1988 


UMI 


ri  1 


Friday 

August  12,  1988 


Part  V 


n  1 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Late  Season  Migratory 
Bird  Hunting  Regulations;  Supplemental 
Proposed  Rule 


3U622 


Federal  Register  /  Vol.  53.  No.  156  /  Friday.  August  12.  1988  /  Proposed  Rules 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Proposed 
Framewortcs  for  Late  Season 
Migratory  Bird  Hunting  Regutotions 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Supplemental  proposed  rule. 

summary:  This  document  supplements 
proposed  rulemakings  published  in  the 
Federal  Register  on  March  9  and  June  7. 
1988  (53  FR  7702  and  53  PR  20874)  and 
sets  forth  proposed  frameworks  (i.e..  the 
outer  limits  for  dates  and  times  when 
shooting  may  occur,  hunting  areas,  and 
the  number  of  birds  which  may  be  taken 
and  possessed)  for  late-season 
migratory  bird  hunting  regulations  for 
1988-89.  These  seasons  generally  will 
commence  on  or  about  October  1. 1988. 
and  include  most  of  those  for  waterfowl. 

The  Service  annually  prescribes 
migratory  bird  hunting  regulations 
frameworks  to  the  States.  The  effect  of 
this  proposed  rule  is  to  facilitate  the 
selection  of  hunting  seasons  by  the 
States  and  to  further  the  establishment 
of  the  late-season  migratory  bird  hunting 
regulations  for  1988-89.  These  proposed 
frameworks  differ  substantially  from 
last  year.  The  section  on  Supplementary 
Information  includes  a  statement  by  the 
Director  of  the  U.S.  Fish  and  Wildlife 
Service  and  information  on  the  status  of 
ducks  which  explain  the  reasons  for 
proposed  changes. 
date:  The  comment  period  for  these 
proposed  late-season  frameworlcs  will 
end  on  August  25. 1988. 
ADDRESS  COMMENTS  TO:  Director  (FWS/ 
MEMO).  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  Matomic 
Building,  Room  536,  Washrngton.  DC 
20240.  Comnenta  received  on  these 
proposed  late-season  frameworks  will 
be  available  for  public  inspection  during 
normal  business  hours  in  Room  530. 
Matomic  Building,  1717  H  Street  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Rollin  D.  Sparrowe.  Chief.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington.  DC  20240  (202- 
254-3207). 

SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3. 1918 
(40  Stat.  755;  16  U.S.C.  703  et  seq.),  as 
amended,  authorizes  and  directs  the 
Secretary  of  the  Interior,  having  due 
regard  for  the  zones  of  temperature  and 
for  the  distribution,  abundance, 
economic  value,  breeding  habits,  and 


times  and  lines  of  Right  of  migratory 
game  birds  to  determine  when,  to  what 
extent  and  by  what  means  such  birds  or 
any  part,  nest  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried,  exported  or  transported. 

On  March  9, 1988.  the  U.S.  Fish  and 
Wildlife  Service  (hereinafter  the 
Service)  published  for  public  comment 
in  the  Federal  Register  (53  FR  7702)  a 
proposal  to  amend  50  CFR  Part  20,  with 
comment  periods  ending  June  22. 1988, 
for  Alaska.  Hawaii.  Puerto  Rico,  and  the 
Virgin  Islands:  July  18. 1988.  for  other 
early-season  proposals;  and  August  29. 
1988.  for  the  late-season  proposals.  The 
March  9  document  dealt  with  the 
establishment  of  hunting  seasons,  hours, 
areas  and  limits  for  migratory  game 
birds  under  5§  20.101  through  20.107. 
20.109  and  20.110  of  Subpart  K.  On  fane 
7, 1988.  the  Service  published  in  the 
Federal  Register  (53  FR  20874)  a  second 
document  consisting  of  a  supplemental 
proposed  rulemaking  dealing  with  Imtti 
the  early-  and  late-season  framewrorks. 
On  July  11, 1988,  the  Service  published 
for  public  comment  in  the  Federal 
Register  (53  FR  26198)  a  third  document 
consisting  of  a  proposed  rulemaking 
dealing  specifically  with  frameworks  for 
early-season  migratory  bird  hunting 
regulations.  That  document  also 
reopened  and  extended  the  comment 
period  for  the  proposed  frameworks  for 
Alaska.  Puerto  Rico  and  Virgin  Islands 
bom  June  22, 198B.  to  July  20, 198a  All 
three  documents,  March  9,  June  7,  and 
July  11.  indicated  that  special 
consideration  was  being  given  to 
possible  restrictive  regulations  for  all 
aspects  of  the  198^-89  hunting  seasoa 
dependent  upon  the  continuing  poor 
status  of  dudes.  On  August  9. 1988,  the 
Service  pablished  a  fourth  document  (S3 
FR  29897)  containing  fmal  frameworks 
for  early  migratory  bird  hunting  seasons 
from  which  wildlife  conservation  agency 
officials  from  the  States.  Puerto  Rico 
and  the  Virgin  Islands  selected  early- 
season  hunting  dates,  hours,  areas  and 
limits  for  1988-89.  This  document  is  the 
fifth  in  the  series  and  deals  speciHcally 
with  proposed  frameworks  for  the  198ft- 
89  late-season  migratory  bird  hunting 
regulations.  Before  September  1. 1988, 
the  Service  intends  to  publish  in  die 
Federal  Register  a  sixth  document 
consisting  of  a  fmal  rule  amending 
Subpart  K  of  50  CFR  20  to  set  hunting 
seasons,  hours,  areas  and  limits  for 
mourning  doves,  white-winged  and 
white-tipped  doves,  bank-tailed  pigeons, 
rails,  woodcock,  snipe,  common 
moorhens  and  purple  gallinules;  sea 
duck  seasons  in  certain  defined  areas  of 
the  Atlantic  Flyway;  experimental 
September  duck  seasons  in  three  States: 


experimental  September  Canada  goose 
seasons  in  three  States:  sandhill  cranes: 
a  special  Canada  goose  season  in 
southwestern  Wyoming;  migratory  game 
birds  in  Alaska,  Hawaii,  Puerto  Rico, 
and  the  Virgin  Islands;  and  extended 
falconry  seasons. 

Stalwient  by  Frank  Dunida,  Director,  U.S. 
Fiah  aMi  Wildlife  Service 

The  US.  Fish  and  Wildlife  Service  is 
responsible  for  this  Nation's  migratory 
waterfowl  resources.  Each  year,  the  agency 
adopts  regulations  governing  the  hunting  of 
migratory  waterfowl.  It  sets  restrictions  on 
tiie  aumber  of  days  hunters  can  hunt,  a 
framework  of  dates  for  when  the  season  can 
open  or  f:lose.  and  bag  limits  on  the  number 
and  kind  of  ducks  or  geese  that  can  be  taken. 

This  has  been  a  terrible  year  for  ducks.  The 
continuing  drought  in  many  prime  waterfowl 
breeding  areas  of  Canada  and  the 
nortlicentral  United  States  severely  limited 
tiieir  ability  to  nest.  Since  last  year,  more 
than  1  million  small  wetlands  have  dried  up. 
Service  biologists  are  projecting  a  fall  flight 
index  of  66  million  ducks — the  second  lowest 
on  record.  This  is  down  from  1987s  fall  flight 
of  74  million  birds. 

During  the  period  1985-87,  restrictions  on 
bwrting  reduced  duck  harvest  by  25  percent. 
TUa  year's  down-turn  in  duck  numbers 
indicates  the  need  for  further  restrictions. 

la  tight  of  the  current  situation.  I  am 
recommending  the  following  restrictions  to 
further  reduce  harvest  during  the  1986 
waterfowl  hunting  season: 

•  Reducing  hunting  days  in  all  flyways  by 
25  percent; 

•  Shortening  duck  season  opening  and 
closing  dates  to  October  8-January  8  in  all 
flyways: 

•  Reducing  bag  limits  by  one  duck  in  all 
flyways; 

•  Suspending  special  scaup  seasons  and 
Imiius  scaup  and  leal  limits; 

•  Suspending  the  point  system  in 
determining  bag  limits  for  this  year  in  all 
ftyways.  This  is  to  b»e  followed  by  a  thorough 
review  of  this  system  prior  to  setting 
regaiations  for  the  1969-90  hunting  season: 

•  Closing  the  season  on  canvasback  ducks 
in  all  flyways: 

•  Severely  limiting  pintail  seasons  in  all 
flyways; 

•  Reducing  mallard  bag  limits:  and 

•  Suspending  half-hour  before  sunrise 
shooting  hours  for  this  year.  Sunrise  will  be 
tJte  official  starting  time  for  shooting  in  1968- 
as.  and  will  be  followed  by  a  review  of  this 
issue  prior  to  setting  regulations  for  the  1989- 
90  hunting  season.  This  will  further  reduce 
harvest  and  assist  hunters  in  accurately 
distinguishing  different  species  of  ducks  in 
flight.  To  achieve  the  necessary  har\'est 
reductions  without  this  suspension  would 
require  more  severe  restrictions  in  other 
areaa.  for  example,  a  further  reduced  bag.  a 
furtiwr  reduction  in  hunting  days,  and/or 
otiter  man  restrictive  measures. 

I  a<n  confident  these  restrictions  will  result 
in  at  leaat  a  25  percent  reduction  in  duck 
harvest  from  the  average  achieved  during  the 
1985-87  period.  I  believe  a  reduction  of  this 
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magnitude  is  necessary  lo  protect  duck 
broodstocks  during  this  drought. 

In  addition,  the  Service  will  monitor 
waterfowl  migration  and  wintering  areas  this 
season.  If  the  drought  results  in  unusual 
concentrations  of  birds,  making  them 
vulnerable  to  hunters,  I  will  not  hesitate  to 
utilize  my  authority  to  close  the  season  in 
some  areas. 

Our  current  waterfowl  situation 
underscores  the  importance  of  the  North 
American  Waterfowl  Management  Plan.  This 
international  agreement,  signed  by 
representatives  of  the  United  Slates  and 
Canada,  is  aimed  at  preservation  and 
enhancement  of  suFTicient  wetlattds  and  other 
habitats  on  this  continent  to  support  fall 
flights  of  100  million  ducks.  A  parallel 
agreement  with  Mexico  is  expanding  this 
important  work  into  that  country.  Hunting  is 
not  the  cause  of  the  current  decline  in  duck 
numbers.  It  is.  however,  one  influence  that 
must  be  regulated  when  populations  are  low. 
The  long-term  health  of  waterfowl  depends 
on  our  ability  to  protect  and  enhance  the 
wetland  habitat  which  sustain  these 
creatures. 

Numerous  waterfowlers  have  told  me  they 
plan  to  cut  back  voluntarily  on  the  number  of 
ducks  they  take  this  season,  or  even  not  hunt 
at  all.  i  support  these  grass-roots 
conservation  efforts,  but  urge  those  who 
choose  not  to  hunt  to  at  least  purchase  a 
Duck  Stamp  and  help  provide  dollars  that  are 
vital  to  out  habitat  acquisition  efl'orts. 

While  these  changes  in  the  waterfowl 
regulations  may  seem  drastic  bold  action  is 
called  for.  I  am  confident  this  Nation's 
waterfowlers  will  understand  the  necessity  of 
taking  these  steps  and  will  make  the 
sacrifices  necessary  to  insure  the  future 
integrity  of  waterfowl  papulations,  wetland 
habitats,  and  the  sport  of  walerfowling. 
Frank  Dunkle, 
Director. 

Review  of  198&-«8  Duck  Situatioii 

The  decade  of  the  1980*8  has  not  been 
good  for  ducks  and  their  habitat  across 
large  areas  of  North  America.  Continued 
widespread  drought,  and  agricultural 
impacts  on  wetlands  in  Canada  and  the 
north-central  United  States  led  to 
record-low  duck  breeding  populations 
and  the  lowest  fail  flight  on  record  in 
1985.  Restrictive  hunting  regulations 
during  1985-87.  in  combination  with  low 
numbers  of  ducks,  reduced  harvest  by  25 
percent,  with  nearly  equal  reductions  in 
each  of  the  four  flyways.  Harvest  rates 
on  mallards  were  reduced  significantly 
for  all  sex  and  age  classes.  Since  then 
the  drought  has  intensified  and  habitat 
destruction  has  continued,  which  has 
slowed  recovery  of  duck  breeding 
populations.  The  disastrous  drought  of 
1988  has  reduced  populations  again 
almost  to  the  levels  of  1985.  Ttie  problem 
is  not  one  of  a  single  year  of  severe 
drought  in  1988,  but  the  result  of  several 
years  of  repeated  poor  conditions.  Some 
important  breeding  areas  in  Prairie 
Canada  have  been  extremely  dry  since 


1980.  while  others  have  experienced  wet 
and  dry  cycles,  but  nearly  all  are  dry  in 
1988.  The  period  of  the  1980's  has  seen 
three  of  the  five  lowest  May  pond 
counts  on  record  in  Prairie  Canada.  This 
year,  severe  drought  also  may  adversely 
affect  migration  and  wintering  areas. 
Low  stream  flows,  grain-crop  failures, 
less  natural  food,  and  water  shortages 
likely  will  tend  to  concentrate 
waterfowl,  especially  at  critical 
migration  stopovers  and  wintering  sites. 
Such  concentrations  can  lead  to  disease 
problems  and  greater  vulnerability  to 
hunting  in  addition  to  sending  birds 
back  to  the  breeding  grounds  in  poor 
condition  next  spring. 

Agricultural  impact  on  marshes  and 
surrounding  habitats  in  Prairie  Canada 
has  accelerated  because  of  the  drought 
and  has  seriously  reduced  the  capability 
of  traditional  Canadian  prairie  habitats 
to  produce  ducks.  Several  years  of  good 
climatic  conditions  will  be  required 
before  many  drought-stricken  areas  can 
recover,  revegetate,  and  produce  ducks 
again.  However,  because  of  the 
widespread  destruction  of  natural 
wetlands  and  the  conversion  of 
potential  nesting  areas  of  agriciJture. 
many  areas  once  important  to  breeding 
ducks  have  been  permanently  affected. 
This  factor  will  influence  decisions 
about  waterfowl  harvest  management 
for  more  than  a  single  year.  Breeding 
populations  and  production  are  showing 
the  effects  of  both  short  and  long-term 
stress  on  primary  habitats. 

May  surveys  indicates  that  ducks 
were  displaced  from  their  traditional 
prairie  habitats  more  during  1968  than  in 
any  year  of  record.  Extremely  high 
numbers  of  mallards,  pintails,  and  blue- 
winged  teal  were  displaced  to  the  far 
north  into  habitats  which  are  inherently 
less  productive.  Ducks  displaced  to  the 
north  historically  do  not  reproduce  well, 
and  those  that  remained  in  the  prairies 
in  spite  of  the  drought  encountered  little 
water  or  cover  for  their  broods  if  they 
attempted  to  nest.  Mallards,  blue- 
winged  teal,  and  pintails  have  exhibited 
poor  production  in  the  past  under 
conditions  not  as  severe  as  those  in 
1988. 

The  mallards  breeding  population  in 
surveyed  areas  was  10  million  birds  in 
1970,  8  million  in  1980,  and  6.5  million  in 
1988.  Pintail  breeding  stocks  followed  a 
similar  pattern,  going  from  7  million  to  5 
million  to  2.5  million  over  the  same  time 
intervals.  For  mallards,  this  year's 
breeding  population  was  the  second 
lowest  on  record.  The  breeding 
population  of  pintails  in  1988  is  the 
lowest  on  record.  The  fall  flight  index 
for  ducks  in  1988  is  66  million,  second 
only  to  the  62  million  record  low  in  1985. 


After  multiple  years  of  very  poor 
conditions,  and  in  consideration  of  the 
severity  of  the  drought  in  1988. 
maintenance  of  basic  breeding 
populations  is  now  our  primary 
objective,  especially  since  we  know 
these  populations  have  not  produced 
well  this  year.  Further,  we  are 
convinced  that  the  impacts  will  persist 
for  some  time  even  if  weather  patterns 
change.  Continued  high  harvest  rates  on 
populations  with  poor  recruitment  are 
not  in  the  best  interest  of  the  resource, 
or  the  future  of  waterfowl  hunting.  For 
these  reasons,  the  Service  is  proposing 
hunting  season  frameworks  significantly 
different  from  those  in  previous  years. 
We  are  proposing,  at  a  minimum,  an 
additional  reduction  in  havest  of  the 
same  magnitude  as  that  reached  by 
changes  implemented  in  1985  and 
maintained  through  1987.  The 
substantial  reductions  proposed  for 
duck  season  lengths,  framework  dates, 
and  bag  limits,  as  well  as  delayed 
shooting  hours,  are  str(»ig  measures 
designed  to  reduce  hunting  opportunity 
in  order  to  reduce  harvest.  In  addition, 
suspension  of  some  special  seasons  and 
reevaluation  of  harvest  systems  will 
provide  a  better  basis  for  future 
decisions  about  employment  of  the  point 
system,  zoning  and  split  seasons,  and 
other  regulations.  Many  of  the  premises 
behind  special  seasons  and  other 
mechanisms  in  place  before  this  year 
were  developed  to  allow  increased 
harvest  opportunity  at  a  time  when 
populations  were  judged  capable  of 
providing  it.  The  Service  feels  that  many 
of  these  regulations  are  not  consistent 
with  the  current  status  of  the  duck 
resource  and  should  be  reviewed. 

Because  these  cited  problems  are  not 
a  single-year  phenomenon,  but  rather 
indicate  some  strong  trends  over  many 
years,  we  are  concerned  about  next  year 
as  well.  Habitat  conditions  may  not 
recover  next  year  and.  in  fact,  some 
duck  populations  may  deteriorate 
further.  On  a  long-term  basis,  we  are 
certain  that  recovery  will  take  at  least 
several  years  of  good  climatic 
conditions,  and  probably  will  require 
direct  habitat  management  to  give 
populations  the  best  chance  of  recovery 
in  the  future.  If  current  habitat  and 
population  trends  continue,  further 
restrictions  may  be  necessary  in  the 
future,  perhaps  as  early  as  1989. 

Review  of  Comments  Received  at  Public 
Hearing 

Twenty-four  statements  were  oi^ered 
at  the  August  3. 1988.  pubhc  hearing. 
Portions  of  some  of  these  statements 
were  related  to  matters  outside  the 
purpose  of  the  hearing.  Each  statement 
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is  summarized  by  calegory  below  and 
was  considered  in  the  development  of 
these  proposed  late-seasons 
frameworks.  The  comments  below 
pertain  to  the  proposals  presented  at  the 
public  hearing.  However,  the  proposals 
contained  herein  encompass  several 
regulatory  changes  not  reviewed  at  the 
public  hearing,  namely  opening  shooting 
hours,  suspension  of  the  point  system, 
modification  of  bag  limits  on  mallards  in 
the  Pacific  Flyway.  and  a  limited  season 
on  pintails.  Therefore,  responses  to  the 
public  hearing  comments  are  deferred 
and  will  be  incorporated  into  responses 
to  comments  received  in  reply  to  this 
document  and  published  with  the  final 
frameworks  for  late  seasons. 

Regulations  Process 

Mr.  Brian  O'Neill,  a  trial  lawyer 
retained  by  the  Humane  Society  of  the 
United  States,  announced  that  he 
intends  to  explore  the  Service's  process 
for  establishing  hunting  regulations  to 
insure  compliance  with  National 
Environmental  Policy  Act.  the  Migratory 
Bird  Treaty  Act.  and  other  applicable 
laws  and  regulations.  Questions  will  be 
posed  such  as:  does  the  hunting  season 
structure  provide  adequate  protection  to 
species  such  as  black  ducks,  pintails, 
canvasbacks.  and  others,  and  does  the 
decision  process  take  a  hard  look  at  a 
"no  season"  alternative  to  protect 
ducks?  He  stated  that  the  Supplemental 
Environmental  Impact  Statement  (SEIS- 
88]  on  migratory  bird  hunting,  completed 
in  1988.  does  not  do  this,  and  this 
alternative  must  be  considered.  He 
further  stated  that  annual  consideration 
of  a  "no  season"  alternative  may  relieve 
some  hunting  pressure  and  tells  the 
hunting  public  that  business  is  not  "as 
usual." 

/.  Shooting  Hours 

Mr.  John  Anderson,  representing  the 
National  Audubon  Society,  suggested 
that  starting  the  duck  season  at  noon  on 
opening  day  and  thereafter  begin 
shooting  at  sunrise,  rather  than  one-half 
hour  before  sunrise,  would  reduce  the 
harvest  of  ducks. 

2.  Frameworks  for  Ducks  in  the 
Conterminous  United  States — Outside 
Dates,  Season  Length  and  Bag  Limits 

a.  General  Harvest  Strategy 

Twenty-two  of  24  persons  making 
presentations  at  the  public  hearing 
addressed  the  Service  Regulations 
Committee's  recommended  frameworks 
for  duck  regulations.  Of  those 
addressing  the  recommended  strategy 
for  reducing  harvests  of  ducks.  11 
offered  qualified  support,  8  believed  that 
the  recommended  frameworks  should  be 


more  restrictive,  and  3  believed 
frameworks  proposed  for  the  Atlantic 
Flyway  were  inappropriate  and  too 
restrictive. 

Mr.  Eldridge  Hunt,  representing  the 
Pacific  Flyway  Council,  believed  the 
recommended  frameworks  for  ducks 
were  reasonable  for  protecting 
waterfowl  wintering  in  the  Pacific 
Flyway.  Mr.  Dale  Strickland, 
representing  the  Central  Flyway 
Council.  Mr.  Hugh  Bateman. 
representing  the  Mississippi  Flyway 
Council's  Southern  Region,  and  Mr.  Ken 
Babcock.  representing  the  Mississippi 
Flyway  Council's  Northern  Region, 
supported  restrictive  regulations  but 
objected  that  the  Service  had  not 
indicated  earlier  that  special  strategies 
should  be  developed  to  further  reduce 
harvests  of  mid-continent  mallards. 
They  further  indicated  that  the  Councils 
discussed  the  need  for  such  further 
action  and  would  have  been  willing  to 
try  to  develop  regulations  appropriately 
if  the  Service  had  provided  such 
direction.  Modifications  of  Council 
recommendations  by  the  Service 
Regulations  Committee  would  result  in 
inequities  in  harvest  opportunities,  an 
erosion  of  the  point  system,  and 
potential  for  increased  harvests  of 
several  species.  Mr.  Leon  Kirkland, 
representing  the  Atlantic  Flyway 
Council,  generally  supported  a  strategy 
of  reducing  harvests  on  most  duck 
species,  but  did  not  believe  that  the 
degree  of  reduction  should  be  as  great 
for  the  Atlantic  Flyway  as  for  other 
Flyways  since  a  smaller  proportion  of 
Atlantic  Flyway  ducks  are  derived  from 
the  areas  most  stressed  by  drought  and 
poor  nesting  conditions.  Mr.  Charles 
Potter,  representing  the  North  American 
Wildlife  Foundation,  stated  that  ducks 
need  protection  now  more  than  ever  and 
if  major  restrictions  are  not 
implemented,  credibility  with  hunters 
will  be  lost.  He  suggested  that  a  level 
protection  at  least  equal  to  that  given 
during  the  drought  years  of  1961  to  1964 
would  be  appropriate  this  year.  Mr.  Jack 
Lorenz,  representing  the  Izaak  Walton 
league,  supported  the  recommendations 
of  the  North  American  Wildlife 
Foundation.  Mr.  Jim  Phillips,  writer  and 
duck  hunter,  believed  that  the  proposed 
harvest  strategy  is  not  restrictive  enough 
and  recommended  a  general  harvest 
reduction  of  about  50  percent.  Mr. 
George  Reiger.  representing  Field  6- 
Stream  magazine,  voiced  concern  by  his 
readership  over  the  status  of  ducks  and 
need  for  restrictive  measures,  perhaps 
even  season  closures.  Mr.  Doug  Inkley. 
National  Wildlife  Federation,  generally 
supported  the  season  reductions 
proposed  by  the  Service.  Mr.  Mike 


Berger.  representing  Ducks  Unlimited, 
Inc.,  Mr.  Steve  Miller,  representing  the 
Wisconsin  Department  of  Natural 
Resources,  and  Mr.  Roger  Holmes, 
representing  the  Minnesota  Department 
of  Natural  Resources,  all  expressed 
general  support  for  the  proposed 
strategy  to  reduce  duck  harvests.  On 
behalf  of  the  National  Audubon  Society, 
Mr.  John  Anderson  supported  the 
strategy  to  reduce  hunting  opportunity 
by  at  least  25  percent,  but  suggested 
some  alternative  measures  to 
accomplish  this  reduction.  Mr.  James 
Yoos  and  Mr.  Stanley  Nadler. 
representing  the  New  Jersey 
Waterfowler's  Association,  expressed 
concern  that  the  proposed  strategy 
unfairly  restricted  the  Atlantic  Flyway 
and  suggested  that  harvest  reductions 
should  be  focused  on  the  areas  where 
the  specific  problems  are  occurring.  Mr. 
John  Viser,  representing  the  Berry 
Brooks  Foundation,  and  citizen  Grayson 
Chesser  both  suggested  that  the  strategy 
of  reducing  duck  harvest  by  25  percent, 
while  commendable,  is  not  adequate 
and  both  suggested  a  reduction  of  50 
percent  would  be  more  appropriate. 

b.  Framework  Dates 

Mr.  Steve  Miller,  representing  the 
Wisconsin  Department  of  Natural 
Resources,  endorsed  the  proposed 
October  8-January  8  framework  opening 
and  closing  dates  for  duck  hunting.  Mr. 
Doug  Inkley,  representing  the  National 
Wildlife  Federation,  endorsed  the 
January  8  closing  date.  Mr  Leon 
Kirkland.  representing  the  Atlantic 
Flyway  Council,  recommended  that  the 
framework  closing  date  be  January  15 
instead  of  January  8.  stating  that  the 
best  hunting  opportunity  in  the  southern 
part  of  the  flyway  occurs  after  January 
1,  and  citing  previous  experience  with  a 
January  13  closing  date  which  resulted 
in  reduced  harvests. 

c.  Season  Length 

Representatives  of  eight  organizations 
commented  on  the  season  lengths 
proposed  by  the  Service.  Mr.  Doug 
Inkley,  representing  the  National 
Wildlife  Federation.  Mr.  Charles  Potter, 
representing  the  North  American 
Wildlife  Foundation,  and  Mr.  Jack 
Lorenz,  representing  the  Izaak  Walton 
League,  generally  supported  the  Service 
recommendations  for  shorter  seasons. 
Mr.  Leon  Kirkland.  representing  the 
Atlantic  Flyway  Council,  while 
supporting  some  reduction  in  season 
length,  disagreed  with  a  25  percent 
reduction  for  the  Atlantic  Flyway.  citing 
the  comparatively  small  proportion  of 
prairie-nesting  mallards,  blue-winged 
teal  and  pintails  (species  which  are  most 
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affected  by  the  drought)  that  are 
harvested  in  the  Atlantic  Flyway.  Mr. 
Kirkland  stated  that  only  2.8  percent  of 
the  harvest  of  prairie-nesting  mallards 
occurs  in  the  Atlantic  Flyway,  and 
percentage*  are  similar  to  this  for  blue- 
winged  teal  and  pintails.  He  noted  that 
the  predicted  fall  flight  into  the  Atlantic 
Flyway  is  not  forecast  to  be  signiFicantly 
changed  from  that  in  1987.  He 
recommended  that  the  season  length  in 
the  Atlantic  Flyway  be  35  days,  which 
would  be  a  12.5  percent  reduction  from 
1987.  Jim  Phillips,  writer  and  duck 
hunter,  recommended  a  30-day  season 
nationwide,  while  Mr.  John  Anderson  of 
the  National  Audubon  Society 
recommended  a  25-day  season 
nationwide.  Mr.  Roger  Holmes, 
representing  the  Minnesota  Department 
of  Natural  Resources,  asked  that  an 
additional  5-day  reduction  in  season 
length  in  the  Mississippi  and  Central 
Flyways,  over  and  above  the  25  percent 
reduction  proposed  by  the  Service,  be 
considered  if  mallard  point  values  were 
returned  to  35  points.  Mr.  Richard 
Bishop,  representing  the  Iowa 
Department  of  Natural  Resources, 
suggested  that  further  reductions  in 
season  length  would  be  preferable  to 
further  reductions  in  the  mallard  bag 
hmit. 

d.  Closed  Seasons 

Mr.  Charles  Potter,  representing  the 
North  American  Wildlife  Foundation, 
and  Mr.  Doug  Inkley.  representing  the 
National  Wildlife  Federation,  endorsed 
a  season  closure  on  canvasback  and 
pintails.  Mr.  Bill  Nickel,  representing  the 
Eastern  ^ore  Waterfowl  Trust,  called 
for  consideration  of  planned  closures  for 
the  purpose  of  stockpiling  breeding 
ducks.  He  suggested  that  targeting  a 
closed  season  now  for  some  futiire  date 
would  have  hunter  support.  Mr.  Lewis 
Regenstein.  representing  the  Fund  for 
Animals,  provided  written  comment  at 
the  public  hearing  in  support  of  a  closed 
season. 

e.  Bag  Limits 

Messrs.  Kenneth  Babcock  and  Hugh 
Bateman,  representing  the  Mississippi 
Flyway  Council.  Mr.  Dale  Strickland, 
representing  the  Central  Flyway 
Council,  and  Mr.  Richard  Bishop, 
representing  the  Iowa  Department  of 
Natural  Resources,  while  recognizing 
the  need  for  harvest  reductions  in 
mallards  and  other  species,  opposed  a 
decreased  bag  limit  for  mallard  drakes 
from  1987.  The  comments  were 
specifically  directed  toward  the  possible 
change  in  point  value  under  the  point 
system.  They  generally  believe  that  such 
a  change  is  not  warranted  because  other 
restrictions  being  proposed  such  as 


reduced  season  lengths  and  framework 
dates,  would  accomplish  the  desired 
reduction  in  mallard  harvest.  They 
further  suggest  that  such  a  change  in 
point  values  is  an  attempt  to  force 
elimination  of  the  point  system  and 
would  actually  redirect  hunting  pressure 
toward  female  mallards  and  other 
species.  Messrs.  Bishop  and  Babcock 
noted  that  the  point  system  is  more 
restrictive  than  the  conventional  bag 
limit  and  the  reduced  attractiveness  of 
the  point  system  with  a  70-point  mallard 
drake  will  force  some  states  currently 
selecting  the  point  system  to  adopt  the 
conventional  bag  limit  which,  they 
believe,  will  result  in  a  higher  kill  of 
mallard  hens  than  under  the  point 
system.  Mr.  ]ohn  Anderson,  representing 
the  National  Audubon  Society, 
recommended  a  simphtied  2-duck  daily 
bag  limit  with  no  species  or  sex 
restrictions.  Mr.  Anderson  noted  that, 
while  such  a  bag  limit  would  seem  to  be 
a  liberalization  on  species  and  sexes  for 
which  only  1  is  allowed  at  present,  this 
would  be  preferable  to  a  complicated 
point  system  and  would  eliminate 
identification  problems.  Mr.  Anderson 
cited  studies  from  1971  that  suggested 
high  point  birds  were  discarded  by 
hunters  at  a  greater  rate  than  low  point 
birds.  He  also  referred  to  a  survey  he 
conducted  of  more  than  100  law- 
enforcement  agents  in  which  only  two 
believed  that  the  point  system  is 
enforceable.  He  further  dted  a  recent 
analysis  of  the  effectiveness  of  the  point 
system  in  directing  hunting  pressure 
toward  drake  mallards  and  away  from 
hens  which  concluded  that  the  point 
system  regulations  have  not  successfully 
done  this.  Field  &  Stream  Conservation 
Editor  George  Reiger  identified  a 
number  of  problems  with  enforcement  of 
and  compliance  with  the  point  system 
and  suggested  that  the  system  was  not 
working  as  intended. 

7.  Extra  Teal  Option 

Mr.  Leon  Kiiidand.  representing  the 
Atlantic  Flyway  Council,  recommended 
that  blue-winged  teal  be  suspended  as 
part  of  the  teal  bonus  but  requested  that 
green-winged  teal  continue  to  be  offered 
with  2  birds  daily  for  9  consecutive 
hunting  days.  He  stated  that  greenwings 
have  been  part  of  the  extra  teal  bag  in 
the  flyway  since  1979  without  adverse 
efTects  and  breeding  populations  are  46 
percent  above  objective  levels. 

14.  Frameworks  for  Geese  and  Brant  in 
the  Conterminous  United  States — 
Outside  Dates,  Season  Length,  and  Bag 
Limits 

Mr.  Douglas  Inkley.  representing  the 
National  Wildlife  Federation,  endorsed 
the  proposed  continuation  of  all  goose 


frameworks,  especially  the  conservative 
regulations  for  certain  populations  of 
Pacific  Flyway  geese.  Mr.  Richard  Elden. 
representing  the  Michigan  Department 
of  Natural  Resources,  opposed  reduction 
in  Canada  goose  bag  limits  in  the 
southeastern  portion  of  the  State  to 
provide  added  protection  to  Teimessee 
Valley  Population  (TVP)  Canada  geese. 
Recent  data  suggest  that  some  of  these 
geese  migrate  to  wintering  areas  in 
southern  portions  of  the  Atlantic 
Flyway,  where  populations  are 
declining.  Mr.  Elden  stated  that 
Michigan  has  previously  taken  measures 
to  protect  TVP  geese  by  selecting 
shorter  hunting  seasons  than  the  flyway 
frameworks  permit  and  establishing  a 
quota  zone  in  one  of  the  principal 
harvest  areas  to  control  harvest.  Further, 
the  State  is  establishing  a  new  quota 
zone  in  another  important  harvest  area 
this  year.  He  requested  that  the  bag 
limits  be  the  same  as  last  year. 

15.  Ttmdra  Swans 

Ms.  Jennifer  Lewis,  representing  the 
Humane  Society  of  the  United  States, 
stated  that  there  is  no  justification  for 
tundra  swao  seasons  in  the  Atlantic 
Flyway.  She  indicated  that  the  overall 
good  population  status  and  depredation 
on  grain  fields  by  tundra  swans  should 
not  be  used  as  reasons  for  encouraging 
hunting  seastms  on  this  species. 

Mr.  Doug  Iiddey.  representing  the 
National  Wildlife  Federation,  expressed 
support  for  timdra  swan  seasons 
proposed  in  New  Jersey  and  Virginia 
and  the  existing  season  in  North 
Carolina. 

Written  Conunents  Received 

In  the  Feiieral  Register  dated  June  7, 
1988  (53  FR  20874).  the  Service  reviewed 
comments  on  pn^osed  season 
frameworks  received  from  48 
correspondents  as  of  May  9. 1988.  in  the 
Federal  Register  dated  July  11, 1968  (53 
FR  26198),  the  Service  reviewed 
additional  comments  received  through 
June  22, 1988.  Since  then,  further 
comments  have  been  received.  Those 
received  as  of  August  4  are  summarized 
here  by  regulatory  topics  arranged  in  the 
same  order  as  in  the  March  9, 1988, 
Federal  Register  (53  FR  7702). 

Regulations  Process 

One  individual  requested  that  the 
Service  reevaluate  the  process  for 
receiving  public  conunents  because 
some  Mississippi  waterfowl  hunters 
reported  they  were  denied  the 
opportunity  to  comment  via  telephone. 
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1.  Shooting  Hours 

In  order  to  provide  additional 
protection  for  ducks  in  198&-89.  the 
Illinois  Department  of  Conservation  and 
one  individual  recommended  restriction 
of  daily  shooting  hours  to  include 
sunrise  opening  and  pre-sunset  closure. 
One  waterfowl  organization  and  one 
individual  recommended  either 
restricting  daily  shooting  hours  or 
allowing  hunting  only  certain  days  of 
the  week. 

2.  Frameworks  for  Ducks  in  the 
Conterminous  United  States — Outside 
Dates,  Season  Length,  and  Bag  Limits 

o.  General  Harvest  Strategy — ^Because 
of  concern  about  the  status  of  ducks  and 
their  habitats,  Mississippi  Department  of 
Wildlife  Conservation  supported 
reduction  of  the  1988  duck  harvest  by  at 
least  50  percent  below  those  during  the 
period  of  stabilized  regulations.  Also, 
two  individuals  urged  severe  restrictions 
in  hunting  but  urged  all  interested 
parties  to  continue  to  provide  habitat  for 
ducks.  Another  individual  said  that 
regulations  should  be  made  simple 
because  he  believed  that  complex 
regulations  contributed  to  a  decline  in 
the  number  of  hunters  which  in  turn 
would  result  in  reduced  support  for 
maintaining  waterfowl  habitats.  Two 
individuals  questioned  whether  the 
governments  of  Mexico  and  Canada 
would  impose  restrictions  on  duck 
harvests  comparable  to  those  deemed 
necessary  in  the  U.S.;  and,  if  not,  urged 
the  Service  to  seek  their  cooperation  in 
doing  so. 

b.  Framework  dates — ^The  Illinois 
Department  of  Conservation 
recommended  that  framework  dates  on 
both  ends  be  shortened  by  7-10  days. 
The  Mississippi  Department  of  Wildlife 
Conservation,  while  supporting 
restrictions  on  duck  harvests,  believed 
that  outside  framework  dates  of  October 
8  and  January  1  suggested  by  the  Office 
of  Migratory  Bird  Management  would 
disproportionately  impact  southern 
States.  In  a  subsequent  letter, 
Mississippi  supported  the  adoption  of 
the  Mississippi  Flyway  Council's 
proposed  frameworks  of  October  8  and 
January  8,  although  they  believe  a  later 
framework  closing  date  is  warranted. 

Four  individuals,  while  supporting 
restriction  of  most  regulations,  urged 
that  season  ending  dates  be  later, 
generally  January  14  to  20,  because 
ducks  tended  not  to  arrive  in  the 
southern  States  until  later  in  the  year. 

c.  Season  length. — ^The  Illinois 
Department  of  Conservation,  Sports 
Afield,  one  waterfowl  organization,  and 
three  individuals  recommended  reducing 
the  length  of  the  hunting  season  to  help 


reduce  the  harvest  of  ducks.  One 
individual  and  the  Concerned  Coastal 
Sportsman's  Association  recommended 
longer  seasons  in  the  Atlantic  Flyway  to 
compensate  for  hunting  days  lost 
because  Sunday  hunting  is  prohibited  in 
many  States.  One  individual  and  the 
Concerned  Coastal  Sportsman's 
Association  recommended  longer 
seasons  in  1988-89. 

d.  Closed  season — Due  to  the 
depressed  status  of  continental  duck 
populations,  current  drought  conditions, 
and  expected  low  production  of  young 
in  1988,  30  individuals,  the  Wisconsin 
Waterfowlers  Association,  the  Wildlife 
Management  Institute,  and  the  North 
American  Wildlife  Foundation,  provided 
written  comment  in  support  of  a  closed 
season.  Many  stated  their  overall 
commitment  to  duck  hunting,  but  out  of 
concern  for  the  resource  they  urged  the 
Service  to  cancel  the  duck  season  this 
year.  One  individual  opposed  a  season 
closure  until  comprehensive  harvest 
management  plans  have  been  developed 
with  Canada  and  Mexico.  Another 
opposed  closing  the  duck  season  for  fear 
that  the  season  would  be  kept  from 
reopening. 

e.  Bag  limits — Eighteen  written 
comments  were  received  specifically 
regarding  bag  limits.  The  Illinois 
Department  of  Conservation  proposed  a 
number  of  general  hunting  restrictions, 
including  elimination  of  the  point 
system.  They  also  recommended  a 
simplified  bag  limit  of  3  ducks,  only  2  of 
which  may  be  of  the  same  species  and 
only  one  female  of  any  species.  Two 
individuals  recommended  a  simple  4- 
duck  daily  bag  limit  nationwide,  and 
two  others  suggested  a  simple  3-duck 
bag  limit.  Six  individuals  recommended 
elimination  of  the  point  system,  due 
primarily  to  difficulty  with  identification 
of  duck  species  and  sexes  or  to  a 
perception  that  the  point  system  is  more 
liberal  than  a  fixed  bag-limit  system. 
One  individual  suggested  that  the  point 
value  of  pintails  be  increased  to  70  or 
100  points,  while  another  suggested 
lowering  the  bag  limit  on  pintails  and 
mallards  by  1  and  eliminating 
restrictions  on  sexes  due  to 
identification  problems  with  hens.  The 
Minnesota  Waterfowl  Association 
suggested  raising  the  point  value  of 
mallard  drakes  to  55  to  reduce  the 
harvest.  Three  individuals  called  for 
general  reductions  in  bag  limits.  The 
Concerned  Coastal  Sportsman's 
Association  recommended  that  the 
mallard  limit  be  increased,  and  one 
individual  recommended  an  increase  in 
duck  possession  limits  to  3  times  the 
daily  bag  limit  due  to  the  long  distances 
travelled  and  several  days  spent  on 
hunting  trips. 


3.  Black  Ducks 

The  New  Jersey  Waterfowler's 
Association,  the  Concerned  Coastal 
Sportsman's  Association  and  one 
individual  commented  that  regulations 
on  black  ducks  for  the  1988-89  season 
should  remain  similar  to  last  year  or 
should  be  liberalized  to  2  birds  daily 
with  a  shortened  season.  They  indicate 
that  black  duck  numbers  have  remained 
stable  and  have  reached  population 
levels  that  exceed  available  wintering 
habitat.  One  individual  called  for  a 
closed  season  on  black  ducks. 

7.  Extra  Teal  Option 

The  Concerned  Coastal  Sportsman's 
Association  expressed  their  support  for 
continuing  the  2-bird  bonus  on  green- 
winged  teal  during  9  days  of  the  regular 
season. 

9.  Special  Scaup  Season 

The  Concerned  Coastal  Sportsman's 
Association  requested  a  continuation  of 
the  16-day  scaup  season  outside  the 
regular  season  dates. 

13.  Duck  Zones 

The  Concerned  Coastal  Sportsman's 
Association  requested  the  continuation 
of  zoning  in  Massachusetts.  The 
Wyoming  Game  and  Fish  Department 
asked  that  zones  be  dropped  in  their 
State  to  simplify  regulations  and  that 
they  be  allowed  to  split  their  season  3 
ways.  The  Kansas  Department  of 
Wildlife  and  Parks  expressed  their 
opposition  to  the  Service's  position  on 
zoning.  They  believe  that  if  zoning  has 
been  allowed  in  some  States,  it  should 
then  be  available  to  other  States 
pending  an  evaluation  based  on  the 
established  criteria.  The  Louisiana 
Department  of  Wildlife  and  Fisheries 
and  one  individual  expressed  opposition 
to  the  Service's  action  to  keep  the 
western  zone  of  Louisiana  in  the 
Mississippi  Flyway.  They  stated  that 
this  position  is  not  justified  based  on 
results  of  an  extensive  research  study 
and  that  final  decisions  were  based 
arbitrarily  on  political  motives. 

14.  Frameworks  for  Geese  and  Brant  in 
the  Conterminous  United  States — 
Outside  Dates.  Season  Length  and  Bag 
Limits 

Atlantic  Flyway.  One  individual 
recommended  that  the  brant  season  be 
increased  to  50  days.  The  Concerned 
Coastal  Sportsman's  Association  also 
recommended  this  increase  and  in 
addition,  a  longer  Canada  goose  season. 
One  individual  recommended  that  goose 
hunting  be  pern^iitted  only  during  the 
latter  part  of  each  week.  One  individual 
recommended  that  the  goose  bag  limit 
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be  increased  to  3  in  1989-90.  The 
Pennsylvania  Game  Commission 
recommended  that  the  Canada  goose 
bag  limit  be  increased  to  3  in  the 
northwestern  part  of  the  State  around 
Pymatuning  Reservoir.  The  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  recommended  a 
special  13-day  snow  goose  season  in 
October  on  and  around  Bombay  Hook 
National  Wildlife  Refuge.  The  New 
Jersey  Department  of  Environmental 
Protection  recommended  they  be 
permitted  to  select  brant  and  snow 
goose  seasons  separately  within  their 
respective  duck  zones. 

Mississippi  Flyway.  One  individual 
supported  the  special  early  and  late 
seasons  to  harvest  local  giant  Canada 
geese  in  Michigan.  One  individual 
recommended  that  if  longer  goose 
seasons  are  provided  for  Illinois,  the 
same  season  length  be  made  available 
for  the  entire  State  rather  than  part  of 
the  State. 

Central  Flyway.  One  individual 
recommended  a  later  framework  closing 
date  for  Canada  goose  hunting  in  Texas. 

Pacific  Flyway.  Four  individuals  and 
the  Oregon  Farm  Bureau  recommended 
that  the  Canada  goose  season 
framework  be  extended  to  February  15 
in  parts  of  western  Oregon,  and  the 
Farm  Bureau  recommended  hunting  only 
on  alternate  days  for  geese  and  shooting 
hours  beginning  at  8:00  a.m.  instead  of 
9:00  a.m. 

15.  Tundra  Swans 

As  of  August  4, 1988,  the  Service  has 
received  nearly  2000  (>ostcards  and 
letters,  nearly  all  from  individuals  urging 
that  swans  not  be  hunted.  Most 
comments  requested  "*  *  *  not  to  lift 
federal  restrictions  on  swan  hunting." 
following  the  wording  in  a  flyer 
distributed  by  the  National  Humane 
Education  Society  (no  address,  phone 
number  or  date  given).  The  New  Jersey 
Waterfowler's  Association  offered 
support  for  a  limited  season  on  tundra 
swans  in  New  Jersey  to  reduce  crop 


losses. 

Public  Conunents 

Based  on  the  results  of  recently- 
completed  migratory  game  bird  studies, 
and  having  due  consideration  for  any 
data  or  views  submitted  by  interested 
parties,  the  amendments  resulting  from 
these  supplemental  proposals  will 
specify  open  seasons,  shooting  hours, 
areas,  and  bag  and  possession  limits  for 
waterfowls  and  coots. 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 


The  Director  intends  that  fmally- 
adopted  rules  be  as  responsive  as 
possible  to  all  concerned  interests.  He 
therefore  desires  to  obtain  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies, 
and  private  interests  on  these  proposals 
and  will  take  into  consideration  the 
comments  received.  Such  comments, 
and  any  additional  information 
received,  may  lead  the  Director  to  adopt 
final  regulations  differing  from  these 
proposals. 

Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  which 
the  Service  can  allow  for  public 
comment.  Specifically,  two 
considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  the  need,  on  the  one  hand,  to 
establish  final  rules  at  a  point  early 
enough  in  the  sununer  to  allow  affected 
State  agencies  to  appropriately  adjust 
their  licensing  and  regulatory 
mechanisms,  and,  on  the  other  hand,  the 
unavailability  before  late  July  of 
specific,  reliable  data  on  this  year's 
status  of  waterfowl.  Therefore,  the 
Service  believes  that  to  allow  a 
comment  period  past  August  25, 1968,  is 
contrary  to  the  public  interest. 

Comment  Procedure 

Interested  persons  may  participate  by 
submitting  written  comments  on  the 
Director  (FWS/MBMO).  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Matomic  Building,  Room  536, 
Washington,  DC  20240.  Comments 
received  will  be  available  for  public 
inspection  during  normal  business  hours 
at  the  Service's  office  in  Room  536  in  the 
Matomic  Building.  1717  H  Street  NW.. 
Washington,  DC. 

All  relevant  comments  received  on  the 
late  season  proposals  no  later  than 
August  25, 1988,  will  be  considered.  The 
Service  will  attempt  to  acknowledge  all 
comments  received,  but  substantive 
response  to  individual  comments  may 
not  be  provided. 

Nontoxic  Shot  Regulations 

In  the  June  28, 1988,  Federal  Register 
(53  FR  24284),  the  Service  published  a 
final  rule  describing  zones  in  which  lead 
shot  is  prohibited  for  hunting  waterfowl, 
coots  and  certain  other  species  in  the 
1988-80  season.  Waterfowl  hunters  are 
advised  to  become  familiar  with  State 
and  local  regulations  regarding  the  use 
of  nontoxic  shot  for  waterfowl  hunting. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-54)"  was  filed 


with  the  Council  on  Environmental 
Quality  (CEQ)  on  June  6. 1975.  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  13, 1975  (40 
FR  25241).  A  supplement  to  the  FES, 
"Final  Supplemental  Environmental 
Impact  Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14) ",  was  filed  with  CEQ  on  June  9. 1988, 
and  Notice  of  Availability  was 
published  in  the  Federal  Re^ster  on 
June  16, 1988  (53  FR  22582).  and  June  17, 
1988  (53  FR  22727). 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that,  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
"[and  shall]  by  taldng  such  action 
necessary  to  insure  that  any  action 
authorized,  funded,  or  carried  out  *  *  * 
is  not  likely  to  jeopardize  the  continued 
existence  of  such  endangered  or 
threatened  species  or  result  in  the 
destruction  or  modification  of  [critical] 
habitat*  *  *" 

Consequently,  the  Service  initiated 
Section  7  consultation  under  the 
Endangered  Species  Act  for  the 
proposed  hunting  season  frameworks. 

On  June  17, 1988,  the  Chief,  Division  of 
Endangered  Species  and  Habitat 
Conservation,  gave  a  biological  opinion 
that  the  proposed  action  was  not  likely 
to  jeopardize  the  continued  existence  of 
listed  species  or  result  in  the  destruction 
or  adverse  modification  of  their  critical 
habitats. 

The  Service's  biological  opinion 
resulting  from  its  consultation  under 
section  7  of  the  Endangered  Species  Act 
is  available  for  public  inspection  in  or 
available  from  the  Division  of 
Endangered  Species  and  Habitat 
Conservation  and  the  Office  of 
Migratory  Bird  Management.  MS.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  DC  20240. 

Regulatory  Flexibility  Act,  Executive 
Order  12291,  and  the  Paperwoik 
Reduction  Act 

In  the  Federal  Register  dated  March  9, 
1988  (53  FR  7702),  the  Service  reported 
measures  it  had  undertaken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  the  Executive  (>der. 
These  included  preparing  a 
Determination  of  Ejects  and  an  updated 
Final  Regulatory  Impact  Analysis,  and 
publication  of  a  summary  of  the  latter. 
These  regulations  have  been  determined 
to  be  major  under  Executive  Order  12291 
and  they  have  a  significant  economic 
impact  on  substantial  numbers  of  small 
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entities  under  the  Regulatory  Flextbibty 
Act.  This  detenmnstion  is  detailed  in 
the  aforementioned  documents  which 
are  available  upon  request  from  the 
Office  of  N4igraitory  Bird  Management. 
U.S.  Fish  and  Wildlife  Service. 
Department  of  the  interior.  Washington. 
DC  20240.  These  proposed  regulations 
contain  no  information  collections 
subject  to  OfHce  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law.  required  by 
Section  4  of  Executive  Order  12291,  m 
the  Federal  Register  dated  August  9. 
1988  (53  FR  29897). 

Authorship 

The  primary  author  of  this  proposed 
rule  is  Morton  M.  Smith.  Office  of 
Migratory  Bird  Management  working 
under  the  direction  of  Rotlin  D. 
Sparrowe,  Chief. 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting.  Imports. 
Transportation.  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  (he  1988-89  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  |uly  3. 1918 
(40  Stat.  7SS;  16  U.S.C.  701-7D8h);  the 
Fish  and  WfldHfe  Improvement  Aot  of 
1978  (02  Stat.  31t2;  IBO.S.C  7TZ):  and 
the  Ala Aa  Game  Aot^192S{43  Stat. 
739;  as  amended.  54  StSt.  lTOS-04) 

Proposed  BryJatinns  FtamewoEks  for 
1985-88  Late  HuiUii\g.Seasons  ea 
Ceitain  Migratmy  GameiBiids 

Pursnant  1o  tin  Mi^vtory  Bird  Treaty 
Act.  the  Secretary  of  the  Interior 'has 
approved  proposed  irameworks  for 
season  lengths,  shoefing  hours,  bag  and 
possession  limits  and  outside  dates 
vvHhin  tvhidh  States  may  select  reasons 
for  hunting  waterfowl  and-coots. 
FrameMocksaBe  auounasiaed  bel0W. 

General 

Split  Season 

States  in  all  Flyways  may  split  their 
season  for  dudes,  geese  or  brant  into 
two  segments.  States  in  the  Atlantic  and 
Central  Flyways  may,  in  Jieu  of  zoning. 
split  their  season  for  ducks  or  geese  into 
three  segments.  Eiccepfions  are  noted  in 
appropriate  sections. 

Shooting  Hours 

From  sunrise  to  sumet  daily,  for  all 
species  and  seasons,  including 'falconry 
seasons. 


Deferred  Season  Selections 

States  that  did  not  select  rail, 
woodcock,  snipe,  sandhill  cranes, 
common  moorhens  and  purple  gallinules 
and  sea  duck  seasons  in  July  should  do 
so  at  the  time  they  make  their  waterfowl 
selections. 

Frameworks  for  open  seasons  and 
season  lengths,  bag  and  possession  limit 
options,  and  other  special  provisions  are 
listed  below  by  Flyway. 

A  TLANTIC  FL  YWA  Y 

The  Adantic  Flyway  includes 
Connecticut,  Delaware.  Florida.  Georgia. 
Maine.  Maryland.  Massachtisetts.  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  i^nn^lvania.  Rhode 
Island.  South  Carolina.  Vermont. 
Virginia  and  West  Virginia. 

Ducks,  Coots  and  Mergansers 

Hunting  Seasons  and  Duck  Limits: 

Outside  Dates:  fletween  October  8, 
1988,  and  January  8, 1989. 

Hunting  Setjson:  Not  more  than  30 
days. 

Canvasbacks:  The  season  on 
canvasbacks  is  closed. 

Duck  Limits:  The  daily  bag  limit  of 
ducks  is  3  and  may  include  no  more 
than  3  mallards  (only  1  may  be  a  ben).  2 
wood  ducks.  2  redheads.  1  black  duck 
and  1  fulvous  tree  duck.  For  pintails,  the 
daily  b^  limit  during  the  Brst  7  days  of 
the  huiUing  season  is  1.  During -the  last  7 
days  of  the  season,  the  daily  bag  limit  is 
2  male  pintails.  During  the  period 
between  the  first  7  days  anid  the  jast  7 
days,  the  season  on  pintails  is  closed. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

Merganser  Limits:  TbiieHghout  ilie 
Flyway  the  daily  iiag  liniil  of  metganaers 
is  5,  only  1  of  which  ma^  be  a  iiooded 
merganser.  The  possession  limit  -is  10. 
only  2  of  which  may  lie  hooded 
mergansers. 

Coot  Limits:  Throu^iotit  the  Fiy  way 
daily  bag  and  possession  limits  of  coots 
are  15  and  30.  respectively. 

Early  Wood  Dock  Season  Option: 
Virginia.  North  Carolina.  Soailfa  Carolina 
and  Georgia  may  spilit  their  mgular 
bunting  aeastm  so  that  a  ibnating  aeason 
not  to  exceed  0  consecutiva  days  occurs 
between  October  €  and -October  16. 
During  this  peciod.  so  specif 
restrictions  within  the  nsobu-  daily  Itag 
and  possession  limits  estaUidied  hr  the 
Flyway  shall  apply  to  <woodibidcs.  For 
other  ducks,  daily  bag  and  possession 
limits  shall  be  the  same  as  established 
for  the  Flyway. 

Restriction  on  Mottled  Ducks: 'Vite 
season  is  closed  to  the  taking  ^mottled 
ducks  in  South  Carolina. 


Zoning — New  York:  New  York  may, 
for  the  Long  Ishnd  Zone,  select  season 
dates  and  daily  bag  and  possession 
limits  which  differ  from  those  in  the 
remainder  of  the  State. 

Upstate  Mew  York  (excluding  the 
Lake  Champlain  zone)  may  be  divided 
into  threeTones  (West,  North,  South)  for 
the  purpoee  of  setting  separate  duck, 
coot  and<meiganaer  seasons.  A  2- 
segment  split  season  may  be  selected  in 
each  zone. 

The  West  Zone  is  that  portion  of 
upstate  New  York  lying  west  of  a  line 
commencing  at  the  north  shore  of  the 
Salmon  River  and  its  junction  with  Lake 
Ontario  and  extending  easterly  along 
the  north  shore  of  the  Salmon  River  to 
its  intersection  with  interstate  Highway 
81,  then  southerly  along  Interstate 
Highway  81  to  the  Pennsylvania  border. 

The  North  and  South  Zones  are 
bordered  on  the  west  by  the  boundary 
described  above  and  are  separated  from 
each  other  as  follows:  starting  at  the 
intersection  of  Interstate  Highway  81 
and  State  Route  49  and  extending 
eaeteriy  along  State  Route  49  to  its 
junction  with  State  Route  305  at  Rome, 
then  easterly  along  State  Route  965  to  its 
junction  with  State  Route  28  at  Trenton, 
then  easterly  along  State  Route  28  to  its 
junction  with  State  Route  29  at 
Middleviiie,  then  easterly  aloi^  State 
Route  29  to  its  intersection  with 
Interstate  Highway  87  at  Saratoga 
Springs,  then  northerly  along  Interstate 
Highway  87  to  its  junction  with  State 
Route  9,  then  northerly  along  State 
Roate'9't0i)t8  junction  with  State  Route 
149,  then  eaoteriy  slang  State  Route  ^M9 
to  -its  junotien  wMi  State  Route  4  at  Fort 
Ann,  then  flortberiy  along  State  Route  4 
to  itsiifteraection  wirtt  the  New  Tot4c/ 
Vemunft  boundaiy . 

ConnedticKtmay  be  divided  into  two 
zones  as  fellowr 

a.  North  Zone — Tha  t  -portion  of  the 
State  north  of  Interstate  95. 

b.  South  Zio/w— That  portion  of  the 
State  south  cff  Interstate  9S. 

Maine  -may  be  divided  into  two  zones 
as  follows: 

a.  North  Zone — Game  Manageaieat 
Zones  1  through  5. 

b.  Sottth  Zone — Game  Management 
Zones  ^Ihrough  8. 

New  Hampshire — Coastal  Zane — 
That  portion  of  the  State  east  of  a 
boundary  formed  by  State  Highway  4 
beginning  at  the  Maine-New  Hampshire 
line  in  RoAinsTbrd  west  to  the  city  <jf 
Dover,  south  to  the  intersection  tff  State 
Highway  108,  south  along  State 
Hi^nvsy  106  tiirough  Madbnry,  Durham 
and  Newmarket  to  the  jurn^tion  of  State 
Highway  185  in  NewTields,  south  to  State 
Highway  101  in  Exeter,  east  to  State 
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Highway  51  (Exeter-Hampton 
Expressway),  east  to  Interstate  95  (New 
Hampshire  Turnpike)  in  Hampton,  and 
south  along  interstate  95  to  the 
Massachusetts  line. 

Inland  Zone — That  portion  of  the 
State  north  and  west  of  the  above 
boundary. 

West  Virginia  may  be  divided  into 
two  zones  as  follows: 

a.  Allegheny  Mountain  Upland 
Zone — The  eastern  boundaxy.extends 
south  along  U.S.  Route  220  through 
Keyser.  West  Virginia,  to  the 
intersection  of  U.S.  Route  50;  follows 
U.S.  Route  50  to  the  intersection  with 
State  Route  93;  follows  State  Route  93 
south  to  the  intersection  with  State 
Route  42  and  continues  south  on  State 
Route  42  to  Petersburg;  follows  State 
route  28  south  to  Minnehaha  Springs: 
then  follows  State  Route  39  west  to  U.S. 
Route  219;  and  follows  U.S.  Route  219 
south  to  the  intersection  of  Interstate  64. 
The  southern  boundary  follows  1-64 
west  to  the  intersection  with  U.S.  Route 
60,  and  follows  Route  60  west  to  the 
intersection  of  U.S.  Route  19.  The 
western  boundary  follows:  Route  19 
north  to  the  intersection  of  1-79.  and 
follows  1-79  north  to  the  intersection  of 
U.S.  Route  48.  The  northern  boundary 
follows  U.S.  Route  48  east  to  the 
Maryland  State  line  and  the  State  line  to 
the  point  of  beginning. 

b.  Remainder  of  the  State — That 
portion  outside  the  above  boundaries. 

Zoning  Experiments:  Vermont  will 
continue  a  Lake  Champlain  Zone  in 
1988.  The  Lake  Champlain  Zone  of  New 
York  must  follow  the  waterfowl  season, 
daily  bag  and  possession  limits,  and 
shooting  hours  selected  by  Vermont. 
Massachusetts,  New  Jersey,  and 
Pennsylvania,  may  continue  zoning 
experiments  now  in  progress  as  shown 
in  the  sections  that  follow. 
Massachusetts  and  New  Jersey  may  be 
divided  into  three  zones,  Pennsylvania 
into  four  zones  and  Vermont  into  two 
zones  all  on  an  experimental  basis  for 
the  purpose  of  setting  separate  duck, 
coot  and  merganser  seasons.  A  two- 
segment  split  season  without  penalty 
may  be  selected.  The  basic  daily  bag 
limit  of  ducks  in  each  zone  and  the 
restrictions  applicable  to  the  regular 
seasoafor  the  Flyway  also  apply. 

Zone  Definitions — Massachusetts — 
Western  Zone — That  portion  of  the 
State  west  of  a  line  extending  from  the 
Vermont  line  at  Interstate  91,  south  to 
Route  9,  west  on  Route  9  to  Route  10, 
south  on  Route  10  to  Route  202,  south  on 
Route  202  to  the  Connecticut  line. 

Central  Zone — That  portion  of  the 
State  east  of  the  Western  Zone  and  west 
of  a  line  extending  from  the  New 
Hampshire  line  at  Interstate  95  south  to 


Route  1.  south  on  Route  1  to  1-93.  south 
on  1-93  to  Route  3,  south  on  Route  3  to 
Route  6,  west  on  Route  6  to  Route  28, 
west  on  Route  28  to  1-95,  west  to  Rhode 
Island  line.  EXCEPT  the  waters,  and  the 
lands  150  yards  along  the  high-water 
mark,  of  the  Assonit  River  to  the  Route 
24  bridge,  and  the  Taunton  River  to  the 
Center  St.-Elm  St.  bridge  shall  be  in  the 
Coastal  Zone. 

Coastal  Zone — That  portion  of  the 
State  east  and  south  of  the  Central 
Zone.     . 

New  Jersey — Coastal-Zone — That 
portion  of  New  Jersey  seaward  of  a 
continuous  line  beginning  at  the  New 
York  State  boundary  line  in  Raritan  Bay: 
then  west  along  the  New  York  boundary 
line  to  its  intersection  with  Route  440  at 
Perth  Amboy;  then  west  on  Route  440  to 
its  intersection  with  the  Garden  State 
Parkway;  then  south  on  the  Garden 
State  Parkway  to  the  shoreline  at  Cape 
May  and  continuing  to  the  Delaware 
boundary  in  Delaware  Bay. 

North  Zone — That  portion  of  New 
Jersey  west  of  the  Coastal  Zone  and 
north  of  a  boundary  formed  by  Route  70 
beginning  at  the  Garden  State  Parkway 
west  to  the  New  Jersey  Turnpike,  north 
on  the  turnpike  to  Route  206,  north  on 
Route  206  to  Route  1,  Trenton,  west  on 
Route  1  to  the  Pennsylvania  State 
boundary  in  the  Delaware  River. 

South  Zone — That  portion  of  New 
Jersey  not  within  the  North  Zone  or  the 
Coastal  Zone. 

Pennsylvania — Lake  Erie  Zone — ^The 
Lake  Erie  waters  of  Pennsylvania  and  a 
shoreline  margin  along  Lake  Erie  from 
New  York  on  the  east  to  Ohio  on  the 
west  extending  150  yards  inland,  but 
including  all  of  Presque  Isle  Peninsula. 

North  Zone — That  portion  of  the  State 
north  of  1-80  from  the  New  Jersey  State 
line  west  to  the  junction  of  State  Route 
147;  then  north  on  State  Route  147  to  the 
junction  of  Route  220,  then  west  and/or 
south  on  Route  220  to  the  junction  of  I- 
80,  then  west  on  1-80  to  its  junctions 
with  the  Allegheny  River,  and  then  north 
along  but  not  including  the  Allegheny 
River  to  the  New  York  border. 

Northwest  Zone — That  portion  of  the 
State  bounded  on  the  north  by  the  Lake 
Erie  Zone  and  the  New  York  line,  on  the 
east  by  and  including  the  Allegheny 
River,  on  the  south  by  Interstate 
Highway  1-80.  and  on  the  west  by  the 
Ohio  line. 

South  Zone — The  remaining  portion  of 
the  State. 

Vermont — Lake  Champlain  Zone — 
Includes  the  United  States  portion  of 
Lake  Champlain  and  those  portions  of 
New  York  and  Vermont  which  Includes 
that  part  of  New  York  lying  east  and 
north  of  boundary  running  south  from 
the  Canadian  border  along  New  York 


Route  9B  to  New  York  Route  9  south  of 
Champlain,  New  York:  New  York  Route 
9  to  New  York  Route  22  south  of 
Keeseville:  along  New  York  Route  22  to 
South  Bay.  along  and  around  the 
shoreline  of  South  Bay  to  New  York 
Route  22;  along  New  York  Route  22  to 
U.S.  Highway  4  at  Whitehall:  and  along 
U.S.  Highway  4  to  the  Vermont  border 
From  the  New  York  border  at  U.S. 
Highway  4,  along  U.S.  Highway  4  to 
Vermont  Route  22A  at  Fair  Haven: 
Route  22A  to  U.S.  Highway  7  at 
Vergennes;  U.S.  Highway  7  to  the 
Canadian  border. 

Interior  Vermont  Zone — ^The 
remaining  portion  of  the  State. 

Sea  Ducks:  The  daily  bag  and 
possession  limit  for  sea  ducks  in  special 
sea  duck  areas  is  in  addition  to  the 
limits  applying  to  other  ducks  during  the 
regular  duck  season.  In  all  areas  outside 
of  special  sea  duck  areas,  sea  ducks  are 
included  in  the  regular  duck  season 
daily  bag  and  possession  limits. 

Canada  Geese 

Outside  Dates,  Season  Lengths,  and 
Limits:  Between  October  1. 1988.  and 
January  20. 1989.  Maine.  New 
Hampshire.  Vermont.  Massachusetts, 
Pennsylvania,  and  West  Virginia  may 
select  70-day  seasons  for  Canada  geese 
with  a  daily  bag  and  possession  limit  of 
3  and  6  geese,  respectively,  except  in 
Pennsylvania  Counties  of  Erie,  Mercer, 
Butler,  and  Crawford,  where  the  daily 
bag  and  possession  limits  are  2  and  4. 
respectively.  In  Maryland.  Delaware 
and  Virginia  (except  Back  Bay)  the 
Canada  goose  season  may  be  70  days 
with  an  opening  date  of  October  31, 

1988.  and  a  closing  date  of  January  31. 

1989,  with  2  geese  daily  and  4  in 
possession.  In  New  York  (including  Long 
Island).  New  Jersey,  and  that  portion  of 
Pennsylvania  lying  east  and  south  of  a 
boundary  beginning  at  Interstate 
Highway  83  at  the  Maryland  border  and 
extending  north  to  Harrisburg,  then  east 
on  1-81  to  Route  443.  east  on  443  to 
Leighton.  then  east  via  208  to 
Stroudsburg,  then  east  on  1-80  to  the 
New  Jersey  line,  the  Canada  goose 
season  length  may  be  90  days  with  the 
opening  framework  date  of  October  1, 
1988,  and  the  closing  framework  date 
extended  to  January  31, 1989.  In 
addition,  that  portion  of  the 
Susquehanna  River  from  Harrisburg 
north  to  the  confluence  of  the  west  and 
north  branches  at  Northumberland, 
including  a  25-yard  zone  of  land 
adjacent  to  the  waters  of  the  river,  is 
included  in  the  90-day  zone.  The  daily 
bag  and  possession  limits  within  this 
area  will  be  1  and  2,  respectively 
through  October  15. 1988.  and  3  and  6, 
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respectively  thereafter.  In  Rhode  Island, 
and  Connecticut  (North  Zone)  season 
length  will  be  90  days  between  October 
1, 1968,  and  January  31, 1989,  with  a 
daily  bag  and  possession  limit  of  3  and 
6,  respectively.  In  the  South  Zone  of 
Connecticut  (that  portion  south  of 
Interstate  95),  the  Canada  goose  season 
length  may  be  90  day*  with  the  closing 
framework  date  extended  to  February  5. 
1989.  The  daily  bag  limit  and  possession 
limit  will  be  3  and  6,  respectively, 
through  January  14,  and  5  and  10, 
respectively  from  January  15  to  February 
5, 1989.  This  season  in  the  South  Zone  of 
Connecticut  is  experimental.  The  Back 
Bay  of  Vicginia,  North  Carolina  (that 
portion  south  of  Interstate  Highway  95), 
and  South  Carolina  may  select  an  11- 
day  season  for  Canada  geese  within  a 
January  20-31, 1969,  framework;  the 
daily  bag  and  possession  limits  are  1 
and  2  Canada  geese,  respectively,  in  the 
Coastal  Zone  of  Massachusetts,  a 
special  resident  Canada  goose  season 
may  be  held  during  January  21, 1989,  to 
February  5, 1989;  the  daily  bag  and 
possession  limits  are  5  and  10, 
respectively. 

Closures  on  Canada  geese:  The 
season  for  Canada  geese  is  closed  in 
Florida  and  Georgia. 

Snow  Geese 

Outside  Dates,  Season  Lengths,  and 
Limits:  Between  October  1, 1968,  and 
January  31, 1969.  States  in  the  Atlantic 
Flyway  may  select  a  90-day  season  for 
snow  geese  (including  blue  geese):  the 
daily  bag  anid  poaaeasion  limits  are  4 
and  B.  respectively.  Between  October  17. 
1988.  and  October  28. 1B8B.  a  special 
snow  goose  season  may  be  held  in 
Delaware  on  Bombay  Hook  National 
Wildlife  Refuge  and  immediate  area  (as 
described  in  State  regulations)  at  the 
discretion  of  the  Refuge  Manager.  Daily 
bag  and  possession  limits  are  4  and  8. 
respectively.  This  season  is  in  addition 
to  the  90-day  regular  season. 

Atlantic  Brant 

Outside  Dates,  Season  Lengths,  and 
Limits:  Between  October  1, 1988,  and 
January  20, 1989,  States  in  the  Atlantic 
Flyway  may  select  a  50-day  season  for 
Atlantic  brant;  the  daily  bag  and 
possession  limits  are  2  and  4  brant, 
respectively. 

Tundra  Swans 

In  New  Jersey,  Virginia  and  North 
Carolina  an  experimental  season  for 
tundra  swans  may  be  selected  with  200, 
600  and  6.000  permits,  respectively, 
subject  to  the  following  conditions:  (a) 
the  season  may  be  90  days  and  must  run 
concurrently  with  the  snow  goose 
season;  (b)  the  State  agency  must  issue 


and  obtain  harvest  and  hunter 
participation  data;  and  (c)  each 
permittee  is  authorized  to  take  1  tundra 
swan  per  season. 

MISSISSIPPI  FLYWA  Y 

The  Mississippi  Flyway  includes 
Alabama.  Arkansas,  Illinois,  Indiana, 
Iowa.  Kentucky,  Louisiana,  Michigan, 
Minnesota.  Mississippi.  Missouri,  Ohio. 
Tennessee  and  Wisconsin. 

Ducks,  Coots,  and  Mergansers 

Outside  Dates:  Between  October  8, 
1988.  and  January  8. 1989.  in  all  States. 

Hunting  Seasoiv  Not  more  than  30 
days. 

Canvasbacks:  The  season  on 
canvasbacks  is  closed. 

Limits:  The  daily  bag  limit  of  ducks  is 
3.  and  may  include  no  more  than  2 
mallards  (no  more  than  1  of  which  may 
be  a  female).  1  black  duck.  2  wood 
ducks,  and  1  redhead.  For  pintails,  the 
daily  bag  limit  during  the  first  7  days  of 
the  hunting  season  is  1.  During  the  last  7 
days  of  the  season,  the  daily  bag  limit  is 
2  male  pintails.  During  the  period 
between  the  first  7  days  and  the  last  7 
days,  the  season  on  pintails  is  closed. 
The  possession  limit  is  twice  the  daily 
bag  limit 

Merganser  Limits:  The  daily  bag  Ifanit 
of  mergansers  is  5,  only  1  of  which  may 
be  a  hooded  merganser.  The  possession 
limit  is  twice  the  daily  bag  limit 
Coot  Limits:  The  daily  bag  and 
possession  limits  are  15  and  30, 
respectively. 

Early  Wood  Duck  Season  Option: 
Arkansas.  Louisiana.  Mississippi  and 
Alabama  may  split  their  regular  duck 
hunting  seasons  in  such  a  way  that  a 
hunting  season  not  to  exceed  9 
consecutive  days  may  occur  between 
October  8  and  October  16.  During  this 
period,  no  special  restrictions  within  the 
regular  daily  bag  and  possession  limits 
established  for  the  Flyway  shall  apply  to 
wood  ducks.  For  cfther  species  of  ducks, 
daily  bag  and  possession  limits  shall  be 
the  same  as  established  for  the  Flyway. 
This  exception  to  the  daily  bag  and 
possession  limits  for  wood  ducks  shall 
not  apply  to  that  portion  of  the  duck 
hunting  season  that  occurs  after  October 
16. 

Pymatuning  Reservoir  Area,  Ohio: 
The  waterfowl  seasons,  limits  and 
shooting  hours  in  the  Pymatuning 
Reservoir  area  of  Ohio  wiU  be  the  same 
as  those  selected  by  Pennsylvania.  The 
area  includes  Pymatuning  Reservoir  and 
that  part  of  Ohio  bounded  on  the  north 
by  County  Road  306  known  as 
Woodward  Road,  on  the  west  by 
Pymatuning  Lake  Road,  and  on  the 
south  by  U.S.  Highway  322. 


Zoning— Alabama.  Illinois,  Indiana. 
Iowa,  Louisiana,  Michigan.  Missouri. 
Ohio.  Tennessee,  and  Wisconsin  may 
select  hunting  seasons  for  ducks,  coots 
and  mergansers  by  zones  described  as 
follows: 

Alabama:  South  Zone — Mobile  and 
Baldwin  Counties.  North  Zone — The 
remainder  of  Alabama.  The  season  in 
the  South  Zone  may  be  split  into  two 
segments. 

Illinois:  North  Zone— That  portion  of 
the  State  north  of  a  line  running  east 
from  the  Iowa  border  along  llLinois 
Highway  92  to  I-28a  east  along  1-280  to 
I-8a  then  east  along  1-60  to  the  Indiana 
border.  Central  Zone— That  portion  of 
the  State  between  the  North  and  South 
Zone  boundaries.  South  Zone — That 
portion  of  the  State  south  of  a  line 
nmning  east  from  Missouri  border  along 
the  Modoc  Ferry  route  to  Randolph 
County  Highway  12.  north  along 
Highway  12  to  Illinois  Highway  3,  north 
along  Illinois  Highway  3  to  Illinois 
Highway  159,  north  along  Illinois 
Highway  189  to  Illinois  Highway  161. 
east  along  Illinois  Highway  161  to 
Illinois  Highway  4,  north  along  Illinois 
Highway  4  to  I-7a  then  east  along  1-70 
to  the  Indiana  border. 

Indiana:  North  Zone — That  portion  of 
the  State  north  of  a  Hne  extending  east 
from  the  Illinois  border  along  State 
Highway  18  to  U.S.  Highway  31,  then 
north  along  U.S.  31  to  U.S.  Highway  24, 
then  east  along  U.S.  24  to  Huntington, 
the  southeast  along  U.S.  Highway  224  to 
the  Ohio  border.  Ohio  River  Zone:  That 
portion  of  Indiana  south  of  a  line 
extending  east  from  the  Illinois  border 
along  Interstate  Highway  64  to  New 
Albany,  then  east  along  State  Highway 
62  to  State  Highway  56.  then  east  along 
State  Highway  56  to  Vevay.  then  on 
State  Highway  156  along  the  Ohio  River 
to  North  Landing,  then  north  along  State 
Highway  56  to  U.S.  Highway  50,  then 
northeast  along  U.S.  50  to  the  Ohio 
border.  South  Zone— That  portion  of  the 
State  between  the  North  and  Ohio  River 
Zone  boundaries.  The  season  in  each 
zone  may  be  split  into  two  segments. 
Iowa:  North  Zone — That  portion  of 
Iowa  north  of  a  line  running  west  from 
the  Illinois  border  along  1-80  to  U.S.  59. 
north  along  U.S.  59  to  State  Highway  37. 
northwest  along  State  Highway  37  to 
State  Highway  175,  then  west  along 
State  Highway  175  to  the  Nebraska 
border.  Sotitii  Zone — the  remainder  of 
the  State. 

Louisiana:  West  Zone— That  portion 
of  the  State  west  of  a  boundary 
beginning  at  the  Arkansas-Louisiana 
border  on  Louisiana  Highway  3,  then 
south  along  Louisiana  Highway  3  to 
Bossier  City,  east  along  Interstate  20  to 
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Minden.  south  along  Louisiana  Highway 
7  to  Ringgold,  east  along  Louisiana 
Highway  4 1o  Jonesboro.  south  along 
U.S.  Highway  167  to  Lafayette, 
southeast  along  U.S.  Highway  90  to 
Houma,  south  akmg  the  Houma 
Navigation  Channel  to  the  Gulf  of 
Mexico  through  Cat  Island  Pass.  East 
Zone — ^The  remainder  of  Louisiana.  The 
season  in  each  zone  may  be  split  into 
two  segments. 

Note. — No  additional  days  are  offered  for 
the  West  Zone  since  Louisiana  is  considered 
part  of  the  K4issiarippi  Flyway  as  announced 
in  June  7. 1988.  Federal  Regtstar  (&3  PR  1087S). 

Michigan:  North  Zone — ^The  Upper 
Peninsula.  South  Zone — ^That  portion  of 
the  State  south  of  a  line  beginning  at  the 
Wisconsin  border  in  Lake  Michigan  due 
west  of  the  mouth  of  Stony  Creek  in 
Oceana  County;  then  due  east  to.  and 
east  and  south  along  the  south  shore  of. 
Stony  Creek  to  Webster  Road,  east  and 
south  on  Webster  Road  to  Stony  Lake 
Road,  east  on  Stony  Lake  and  Garfield 
Roads  to  M-20,  east  on  M-20  to  U.S.- 
10B.R.  in  the  city  of  Midland,  east  on 
U.S.-IOB.R.  to  U.S.-IO.  east  on  U.S.-10 
and  M-2S  to  the  Saginaw  River, 
downstream  along  the  thread  of  the 
Saginaw  River  to  Saginaw  Bay,  then  on 
a  northeasterly  line,  passing  one-half 
mile  north  of  the  Corps  of  Engineers 
confmed  disposal  island  o%hore  of  the 
Cam  powerplant,  to  a  point  one  mile 
north  of  the  Charity  islands,  then 
continuing  northeasterly  to  the  Ontario 
border  in  Lake  Huron.  Middle  Zone — 
The  remainder  of  the  State.  Michigan 
may  split  its  season  in  each  zone  into 
two  segments. 

Missouri:  North  Zone — ^That  portion 
of  Missouri  north  of  a  line  running  east 
from  the  Kansas  border  along  U.S. 
Highway  54  to  U.S.  Highway  65.  south 
along  U.S.  65  to  State  Highway  32.  east 
along  State  Highway  32  to  State 
Highway  72,  east  along  State  Highway 
72  to  State  Highway  21,  south  along 
State  Highway  21  to  U.S.  Highway  60 
east  along  U.S.  60  to  State  Highway  51, 
south  along  State  Highway  51  to  State 
Highway  53,  south  along  State  Highway 
53  to  U.S.  Highway  62.  east  along  U.S.  62 
to  1-55,  north  along  1-55  to  State 
Highway  34,  then  east  along  State 
Highway  34  to  the  Illinois  border.  South 
Zone — The  remainder  of  Missouri. 
Missouri  may  split  its  season  in  each 
zone  into  two  segments. 

Ohio:  The  counties  of  Etorke,  Miami, 
Clark,  Champaign.  Union,  Delaware, 
Licking,  Muskingam.  Guernsey.  Harrison 
and  le^erson  and  all  counties  north 
thereof.  In  addition,  the  North  Zone  also 
includes  that  portion  of  the  Buckeye 
Lake  area  in  Fairfield  and  Perry 
Counties  bounded  on  the  west  by  State 


Highway  37.  on  the  soudi  by  Stale 
Highway  204.  and  on  the  east  by  State 
Highway  13.  Ohio  River  Zone — ^The 
counties  of  Hamilton,  Clermont,  Brown, 
Adams,  Scioto,  Lawrence,  Gallia  and 
Meigs.  South  Zone — That  portion  of  the 
State  between  the  North  and  Ohio  River 
Zone  boundaries.  Ohio  may  split  its 
season  in  each  zone  into  two  segments. 

Tennessee:  Reelfoot  Zone — Lake  and 
Obion  Counties,  or  a  designated  portion 
of  that  area.  State  Zone — ^The  remainder 
of  Tennessee.  Seasons  may  be  split  into 
two  segments  in  each  zone. 

Wisconsin:  North  Zone — ^That  portion 
of  the  State  north  of  a  line  extending 
northerly  from  the  Minnesota  border 
along  the  center  line  of  the  Chippewa 
River  to  State  Highway  35.  east  along 
State  Highway  35  to  State  Highway  25, 
north  along  State  Highway  25  to  U.S. 
Highway  10,  east  along  U.S.  Highway  10 
to  its  junction  with  the  Manitowoc 
Harbor  in  the  city  of  Manitowoc,  then 
easterly  to  the  eastern  State  boundary  in 
Lake  Michigan.  South  Zone — ^Tbe 
remainder  of  Wisconsin.  The  season  in 
the  South  Zone  may  be  split  into  two 
segments. 

Geese 

Definition:  For  the  purpose  of  hunting 
regulations  listed  below,  the  term 
"geese"  also  includes  brant. 

Note. — ^The  various  zones  and  areas 
identified  in  this  section  are  described  in  the 
respective  State's  regulations. 

Outside  Dates,  Season  Lengths  and 
Limits:  Between  October  1. 1988.  and 
January  22. 1989  (January  31  in 
Kentucky.  Arkansas,  Tennessee, 
Mississippi,  and  Alabama),  States  may 
select  70-day  seasons  for  geese,  with  a 
daily  bag  limit  of  5  geese,  to  include  no 
more  than  2  white-fronted  geese.  The 
possession  limit  is  10  geese,  to  include 
no  more  than  4  white-fronted  geese. 
Regulations  for  Canada  geese  and 
exceptions  to  the  above  general 
provisions  are  shown  below  by  State. 

Outside  Dates  and  Limits  on  Snow 
and  White-fronted  Geese  in  Louisiana: 
Between  October  1. 1988.  and  February 
14, 1989.  Louisiana  may  hold  70-day 
seasons  on  snow  (including  blue)  and 
white-fronted  geese  by  zones 
established  for  duck  hunting  seasons. 
Daily  bag  and  possession  limits  are  as 
described  above. 

Minnesota.  In  the: 

(a)  Lac  Qui  Parle  Goose  Management 
Block — the  season  for  Canada  geese 
may  extend  for  30  days.  In  the  Lac  Qui 
Parle  Quota  Zone  the  season  will  close 
after  30  days  or  when  4,000  birds  have 
been  harvested,  whichever  occurs  first. 
Throughout  the  5-county  area  the  daily 


bag  limit  is  1  Canada  goose  and  the 
possession  limit  is  2. 

(b)  Southeastern  Zone — the  season  for 
Canada  geese  may  extend  for  70 
consecutive  days.  The  daily  bag  limit  is 
2  Canada  geese  and  the  possession  limit 
is  4.  In  selected  areas  of  the  Metro 
Goose  Management  Block  and  in 
Olmsted  County,  experimental  10-day 
late  seasons  may  be  held  during 
December  to  harvest  Giant  Canada 
geese.  During  these  seasons,  the  daily 
bag  limit  is  2  Canada  geese  and  the 
possession  limit  is  4. 

(c)  Remainder  of  the  State — the 
season  for  Canada  geese  may  extend  for 
40  days.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 

Iowa:  The  season  may  extend  for  45 
consecutive  days.  The  daily  bag  limit  is 
2  Canada  geese  and  the  possession  limit 
is  4.  The  season  for  geese  in  the 
Southwest  Goose  Zone  may  be  held  at  a 
di^erent  time  that  the  season  in  the 
remainder  of  the  State. 

Missouri.  In  the: 

(a)  Swan  Lake  Zone — the  season  for 
Canada  geese  closes  after  40  days  or 
when  10,000  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese  and  the 
possession  Hmit  is  4. 

(b)  Southeast  Zone — A  50-day  season 
on  Canada  geese  may  be  selected,  with 
a  daily  bag  limit  of  2  Canada  geese  and 
a  possession  limit  of  4. 

(c)  Remainder  of  the  State — the 
season  for  Canada  geese  may  extend  for 
40  days  in  the  respective  duck  hunting 
zones.  The  daily  bag  limit  is  1  Canada 
goose,  and  the  possession  limit  is  2. 

Wisconsin:  The  total  harvest  of 
Canada  geese  in  the  State  will  be 
limited  to  68,200  birds.  In  the: 

(a)  Horicon  Zone — ^The  framework 
opening  date  for  Canada  geese  is 
September  24,  and  the  harvest  of 
Canada  geese  is  limited  to  46,100  birds. 
The  season  may  not  exceed  70  days.  All 
Canada  geese  harvested  must  be  tagged 
and  the  total  number  of  tags  issued  will 
be  limited  so  that  the  quota  of  46.100 
birds  is  not  exceeded. 

(b)  Theresa  Zone — ^The  harvest  of 
Canada  geese  is  limited  to  3,000  birds. 
The  season  may  not  exceed  50  days. 
The  bag  limit  is  1  Canada  goose  per 
permittee  per  5-day  period,  with  a 
season  limit  of  4. 

(c)  Pine  Island  Zone — ^The  harvest  of 
Canada  geese  is  limited  to  1,000  birds. 
The  season  may  not  exceed  40  days.  All 
Canada  geese  harvested  must  be  tagged. 
The  daily  bag  limit  is  1  Canada  goose 
per  permittee  and  the  season  limit  is  4. 
The  total  number  of  tags  issued  will  not 
exceed  1,980. 
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(d)  Collins  Zone — ^The  harvest  of 
Canada  geese  is  limited  to  2,000  birds. 
The  season  may  not  exceed  40  days.  All 
Canada  geese  harvested  must  be  tagged. 
The  daily  bag  limit  is  1  Canada  goose 
and  the  season  limit  is  4.  The  total 
number  of  tags  issued  will  not  exceed 
3.900. 

(e)  Exterior  Zone — ^The  harvest  of 
Canada  geese  is  limited  to  16,100  birds. 
The  season  may  not  exceed  35  days, 
except  as  noted  below.  Limits  are  1 
Canada  goose  daily  and  2  in  possession, 
except  as  noted  below.  In  the 
Mississippi  River  subzone.  the  season 
for  Canada  geese  may  extend  for  70 
days.  Limits  are  1  Canada  goose  daily 
and  2  in  possession  through  November 
19,  and  2  daily  and  4  in  possession 
thereafter.  In  the  Brown  County 
subzone,  a  special  late  season  to  control 
local  populations  of  giant  Canada  geese 
may  be  held  during  December  1-31.  The 
daily  bag  and  possession  limits  during 
this  special  season  are  2  and  4  birds, 
respectively.  In  the  Rock  Prairie  Zone,  a 
special  late  season  to  harvest  giant 
Canada  geese  may  be  held  between 
November  5  and  December  11.  Dxiring 
the  late  season,  the  daily  bag  limit  is  1 
Canada  goose  and  the  possession  limit 
is  2. 

In  Wisconsin,  the  progress  of  the 
Canada  goose  harvest  must  be 
monitored  by  zone,  and  the  respective 
zone's  season  closed,  if  necessary,  to 
ensure  that  the  harvest  does  not  exceed 
the  quota  stated  above. 

Illinois:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
74,000  birds.  In  the: 

(a)  Southern  Illinois  Quota  Zone — ^The 
season  for  Canada  geese  will  close  after 
50  days  or  when  37,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

(b)  Rend  Lake  Quota  Zone— The 
season  for  Canada  geese  will  close  after 
50  days  or  when  11,100  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

(c)  Tri-County  Area — ^The  season  for 
Canada  geese  may  not  exceed  50  days. 
The  daily  bag  limit  is  2  Canada  geese 
and  the  possession  limit  is  4. 

(d)  Remainder  of  State — Seasons  for 
Canada  geese  up  to  50  days  may  be 
selected  by  zones  established  for  duck 
hunting  seasons.  The  daily  bag  limit  is  2 
Canada  geese  and  the  possession  limit 
is  4. 

Michigan:  The  total  harvest  of 
Canada  geese  in  the  State  will  be 
limited  to  79.400  birds.  In  the: 

|a)  North  Zone — The  framework 
opening  date  for  geese  is  September  26 
and  the  season  for  Canada  geese  may 


extend  for  40  days,  except  in  the 
Superior  Counties  Goose  Management 
Area  (GMA),  where  the  season  will 
close  after  410  days  or  when  8.000  birds 
have  been  harvested,  whichever  occurs 
first.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

(b)  Middle  Zone — The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  2  Canada  geese 
and  the  possession  limit  is  4. 

(c)  South  Zone: 

(1)  Allegan  County  GMA — the  season 
for  Canada  geese  will  close  after  50 
days  or  when  4,500  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose  and 
the  possession  limit  is  2. 

(2]  Muskegon  Wastewater  GMA— the 
season  for  Canada  geese  will  close  after 
50  days  or  when  500  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

(3)  Saginaw  County  GMA — the  season 
for  Canada  geese  will  close  after  50 
days  or  when  4,500  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

(4}  Fish  Point  GMA — the  season  for 
Canada  geese  will  close  after  50  days  or 
when  2,500  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese  and  the 
possession  limit  is  4. 

(5)  Remainder  of  South  Zone — the 
season  for  Canada  geese  may  extend  for 
40  days.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

(d)  Southern  Michigan  GMA— A  late 
Canada  goose  season  of  up  to  30  days 
may  be  held  between  January  7  and 
February  5, 1989.  The  daily  bag  limit  is  2 
Canada  geese  and  the  possession  limit 
is  4. 

Ohio:  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

Indiana:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
28,400  birds.  In: 

(a)  Posey  County — ^The  season  for 
Canada  geese  will  close  after  50  days  or 
when  8.300  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese  and  the 
possession  limit  is  4.  The  season  may 
extend  to  January  31, 1989. 

(b)  Remainder  of  the  State — ^The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

Kentucky:  In  the: 

(a)  West  Kentucky  Zone — The  season 
for  Canada  geese  may  extend  for  50 
days,  and  the  harvest  will  be  limited  to 
22.500  birds.  Of  the  22.500-bird  quota. 
14.200  birds  will  be  allocated  to  the 
Ballard  Subzone  and  4.500  birds  will  be 


allocated  to  the  Henderson-Union 
Subzone.  If  the  quota  in  either  subzone 
is  reached  prior  to  completion  of  the  50- 
day  season,  the  season  in  that  subzone 
will  be  closed.  If  this  occurs,  the  season 
in  those  counties  and  portions  of 
counties  outside  of,  btit  associated  with, 
the  respective  subzone  (listed  in  Stale 
regulations)  may  continue  for  an 
additional  7  days,  not  to  exceed  a  total 
of  50  days.  The  daily  bag  limit  is  2 
Canada  geese  and  the  possession  limit 
is  4. 

(b)  Remainder  of  the  State— The 
season  may  extend  for  70  days.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

Tennessee:  In  the: 

(a)  Northwest  Zone — ^The  season  for 
Canada  geese  may  extend  for  50  days, 
and  the  harvest  will  be  limited  to  8.900 
birds.  Of  the  8,900-bird  quota,  6.200 
birds  will  be  allocated  to  the  Reelfoot 
Subzone.  If  the  quota  in  the  Reelfoot 
Subzone  is  reached  prior  to  completion 
of  the  50-day  season,  the  season  in  the 
subzone  will  be  closed.  If  this  occurs, 
the  season  in  the  remainder  of  the 
Northwest  Zone  may  continue  for  an 
addition  7  days,  not  to  exceed  a  total  of 
50  days.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

(b)  Southwest  Zone — The  season  for 
Canada  geese  may  extend  for  15  days. 
The  daily  bag  limit  is  1  Canada  and  the 
possession  limit  is  2. 

(c)  Remainder  of  the  State — ^The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

Arkansas:  iTie  total  harvest  of 
Canada  geese  in  the  State  will  be 
limited  to  2,400  birds.  The  season  for 
Canada  geese  may  extend  for  16  days. 
The  daily  bag  limit  is  1  Canada  goose 
and  the  possession  limit  is  2. 

Louisiana:  The  season  for  Canada 
geese  is  closed. 

Mississippi:  In  the: 

(a)  Sardis  Zone — ^The  season  for 
Canada  geese  may  extend  for  30  days, 
10  days  of  which  must  occur  before 
December  15. 1988.  The  daily  bag  limit  is 
1  Canada  goose  and  possession  limit  is 
2. 

(b)  Remainder  of  the  State— The 
season  for  Canada  geese  may  be  exceed 
15  days.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 

Alabama:  The  daily  bag  limit  is  2 
Canada  geese  and  the  possession  limit 
is  4. 

Missouri,  Illinois,  Indiana,  Kentucky 
and  Tennessee  Quota  Zone  Closures: 
When  it  has  been  determined  that  the 
quota  of  Canada  geese  allotted  to  the 
Southern  Illinois  Quota  Zone,  the  Rend 
Lake  Quota  Zone  in  Illinois,  the  Swan 


Lake  Zone  in  Missouri.  Posey  County  in 
Indiana,  the  Ballard  and  Henderson- 
Union  Subzones  in  Kentucky  and  the 
Reeiroot  Subzone  in  Tennessee  will 
have  been  filled,  the  season  for  taking 
Canada  geese  in  the  respective  area  will 
be  closed  by  the  Director  upon  giving 
public  notice  through  local  information 
media  at  least  48  hours  in  advance  of 
the  time  and  date  of  closing,  or  by  the 
State  through  State  regulations  with 
such  notice  and  time  (not  less  than  48 
hours)  as  they  deem  necessary. 

Shipping  Restriction:  In  Illinois  and 
Missouri  and  in  the  Kentucky  counties 
of  Ballard,  Hickman,  Fulton  and 
Carlisle,  geese  may  not  be  transported, 
shipped  or  delivered  for  transportation 
or  shipment  by  common  carrier,  the 
Postal  Service,  or  by  any  person  except 
as  the  personal  baggage  of  licensed 
waterfowl  hunters,  provided  that  no 
hunter  shall  possess  or  transport  more 
than  the  legally-prescriiied  possession 
limit  of  geese.  Geese  possessed  or 
transported  by  persons  other  than  the 
taker  must  be  labeled  with  the  name 
and  address  of  the  taker  and  the  date 
taken. 

CENTRAL  FLYWAY 

The  Central  Flyway  includes 
Colorado  (east  of  the  Continental 
Divide).  Kansas,  Montana  (Blaine, 
Carbon.  Fergus.  Judith  Basin.  Stillwater, 
Sweetgrass,  Wheatland  and  all  counties 
east  thereof).  Nebraska.  New  Mexico 
(east  of  the  Continental  Divide  except 
that  the  entire  Jicarilla  Apache  Indian 
Reservation  is  in  the  Pacific  Flyway). 
North  Dakota,  Oklahoma,  South  Dakota, 
Texas  and  Wyoming  (east  of  the 
Continental  Divide). 

Ducks  (including  mergansers)  and  Coots 

Outside  Dates:  October  8. 1988, 
through  January  8, 1989. 

Canvasbacks:  The  season  on 
canvasbacks  is  closed. 

Hunting  Season:  Seasons  in  the  Low 
Plains  Unit  may  include  no  more  than  39 
days.  Seasons  in  the  High  Plains 
Mallard  Management  Unit  may  include 
no  more  than  51  days,  provided  that  the 
last  12  days  may  start  no  eariier  than 
December  10, 1988.  The  High  Plains 
Unit,  rongMy  defined  as  that  portion  of 
the  Central  Flyway  which  lies  west  of 
the  100th  meridian,  shall  be  described  in 
State  regulations. 

States  may  split  their  seasons  into  2 
or,  in  lieu  of  zoning.  3  segments. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3  ducks  daily, 
including  no  more  than  2  mallards,  no 
more  than  1  of  which  may  be  a  female,  1 
redhead.  1  hooded  merganser,  and  2 
wood  ducks.  For  pintails,  the  daily  bag 
limit  during  the  first  7  days  of  the 


hunting  season  is  1.  During  the  last  9 
days  of  the  season,  the  daily  bag  limit  is 
2  male  pintails.  During  the  period 
between  the  first  7  days  and  the  last  9 
days,  the  seasoti  on  pintails  is  closed. 
The  possession  limit  is  twice  the  daily 
bag  limit,  except  that  the  possession 
limit  for  the  female  mallard  is  1. 

Daily  bag  and  possession  limits  for 
coots  are  15  and  30,  respectively. 

Zoning:  Duck  and  coot  hunting 
seasons  may  be  selected  independently 
in  existing  zones  as  described  in  the 
following  States: 

Montana  (Central  Flyway  portion): 

Experimental  Zone  1.  The  counties  of 
Bighorn.  Blaine,  Carbon,  Daniels,  Fergus, 
Garfield,  Golden  Valley,  Judith  Basin, 
McCone,  Musselshell,  Petroleum, 
Phillips,  Richland,  Roosevelt,  Sheridan, 
Stillwater,  Sweetgrass,  Valley, 
Wheatland  and  Yellowstone. 

Experimental  Zone  2.  The  counties  of 
Carter,  Custer,  Dawson,  Fallon.  Powder 
River,  Prairie,  Rosebud,  Treasure  and 
Wibaux. 

Nebraska  (Low  Plains  portion): 

Zone  1.  Keya  Paha  County  east  of  U.S. 
Highway  183  and  all  of  Boyd  County 
including  the  adjacent  waters  of  the 
Niobrara  River. 

Zone  2.  The  area  bounded  by 
designated  highways  and  political 
boundaries  starting  on  U.S.  73  at  the 
State  Line  near  Falls  City;  north  to  N-67; 
north  through  Nemaha  to  U.S.  73-75; 
north  to  U.S.  34;  west  to  the  AIvo  Road; 
north  to  U.S.  0;  northeast  to  N-e3;  north 
and  west  to  U.S.  77;  north  to  N-82;  west 
to  U.S.  81;  soudi  to  N-86;  west  to  N-14; 
south  to  1-80;  west  to  U.S.  34;  west  to  N- 
10;  south  to  the  State  Line;  west  to  U.S. 
283;  north  to  N-23;  west  to  N-47;  north 
to  U.S.  30;  east  to  N-14;  north  to  N-52; 
northwesterly  to  N-91;  west  to  U.S.  281; 
north  to  Wheeler  County  and  including 
all  of  Wheeler  and  Garfield  Counties 
and  Loup  Coimty  east  of  U.S.  183;  east 
on  N-70  from  Wheeler  County  to  N-14; 
south  to  N-39;  southeast  to  N-22;  east  to 
U.S.  81;  southeast  to  U.S  30;  east  to  U.S. 
73;  north  to  N-51;  east  to  the  State  Line; 
and  south  and  west  along  the  State  Line 
to  the  point  of  beginning. 

Zone  3.  The  area,  excluding  Zone  1, 
north  of  Zone  2. 

Zone  4.  The  area  south  of  Zone  2. 

New  Mexico: 

Experimental  Zone  1.  The  Central 
Flyway  portion  of  New  Mexico  north  of 
Interstate  Hi^way  40  and  U.S.  Highway 
54. 

Experimental  Zone  2.  The  remainder 
of  the  Central  Flyway  portion  of  New 
Mexico. 

Oklahoma: 

Zone  1.  That  portion  of  northwestern 
Oklahoma,  except  the  Panhandle, 
bounded  by  the  following  highways: 


starting  at  the  Texas-Oklahoma  border. 
OK  33  to  OK  47.  OK  47  to  U.S.  183,  U.S. 
183  to  I-^O.  1-40  to  U.S.  177.  U.S.  177  to 
OK  33,  OK  33  to  1-35, 1-35  to  U.S.  6a 
U.S.  60  to  U.S.  64,  U.&  64  to  OK  132.  and 
OK  132  to  the  Oklahoma-Kansas  State 
line. 

Zone  Z  The  remainder  of  the  Low 
Plains. 

South  Dakota  (Low  Plains  portions) 

South  Zone.  Bon  Homme,  Yankton 
and  Clay  Counties  south  of  S.D. 
Highway  SO;  Charles  Mix  County  south 
and  west  of  a  line  formed  by  S.D. 
Highway  50  from  Douglas  County  to 
Geddes,  Highways  CFAS  6198  and  FAS 
6516  to  Lake  Andes;  and  S.D.  Highway 
50  to  Bon  Homme  County:  Gregory 
County:  and  Union  County  south  and 
west  of  S.D.  Highway  50  and  Interstate 
Highway  29. 

North  Zone.  The  remainder  of  the  Low 
Plains. 

Wyoming  (Central  Flyway  portion):  In 
lieu  of  its  previous  four  zones,  Wyoming 
may  split  their  season  in  the  Central 
Flyway  portion  of  the  State  into  three 
segments  of  equal  or  unequal  length. 

Geese 

Definitions:  In  the  Central  Flyway, 
"geese"  includes  all  species  of  geese  and 
brant,  "dark  geese"  includes  Canada 
and  white-fronted  and  black  brant,  and 
"light  geese"  includes  all  others. 

Outside  Dates:  October  1, 1988, 
through  January  22, 1989.  for  dark  geese 
and  October  1, 1988,  through  February 
14, 1989  (February  28. 1989,  in  New 
Mexico),  for  li^t  geese. 

Possession  Limits:  Goose  possession 
limits  are  twice  the  daily  bag  limits  (see 
exception  for  light  geese  in  the  Rio 
Grande  Valley  Unit  of  New  Mexico). 

Hunting  Season:  Seasons  in  States, 
and  independently  in  described  goose 
management  units  within  States,  may  be 
as  follows: 

Colorado:  No  more  than  95  days  with 
a  daily  limit  of  5  geese  that  may  include 
no  more  than  2  dark  geese. 

Kansas:  For  dark  geese,  no  more  than 
72  days  with  daily  limits  of  2  Canada 
geese  or  1  Canada  goose  and  1  white- 
fronted  goose  throt^  November  27  and 
no  more  than  1  Canada  goose  and  1 
white-fronted  goose  during  the 
remainder  of  the  season. 

For  Light  Goose  Unit  1  (that  area  east 
of  U.S.  75  and  north  of  1-70),  no  more 
than  86  days  with  a  daily  limit  of  5. 

For  Light  Goose  Unit  2  (the  remainder 
of  Kansas),  no  more  ttian  86  days  with  a 
daily  limit  of  5. 

Montana:  No  more  than  95  days  with 
daily  limits  of  2  dark  geese  and  3  light 
geese  in  Sheridan  County  and  3  dark 
geese  and  3  light  geese  in  the  remainder 
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of  the  Central  Flyway  portion  of  the 
State. 

Nebraska:  For  Dark  Goose  Unit  1 
(Boyd.  Cedar  west  of  U.S.  81.  Keya  Paha 
east  of  U.S.  183,  and  Knox  Counties),  no 
more  than  79  days  with  daily  limits  of  1 
Canada  goose  and  1  white-h-onted  goose 
through  November  12  and  no  more  than 
2  Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  for  the  remander  of 
the  season. 

For  Dark  Goose  Unit  2  (the  remainder 
of  the  State  east  of  the  following 
highways  starting  at  the  South  Dakota 
line;  U.S.  183  to  NE  2.  NE  2  to  U.S.  281. 
and  U.S.  281  to  Kansas),  no  more  than  72 
days  with  daily  limits  of  2  Canada  geese 
or  1  Canada  goose  and  1  white-fronted 
goose  through  November  20  and  nor 
more  than  1  Canada  goose  and  1  white- 
fronted  goose  for  the  remainder  of  the 
season. 

For  Dark  Goose  Unit  3  (that  part  of 
the  State  west  of  Units  1  and  2),  no  more 
than  72  days  with  daily  limits  of  2 
Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  through  November 
20  and  no  more  than  1  Canada  goose 
and  1  white-fronted  goose  for  the 
remainder  of  the  season. 

For  light  geese,  no  more  than  86  days 
with  a  daily  limit  of  5. 

New  Mexico:  For  dark  geese,  no  more 
than  95  days  with  a  daily  limit  of  2. 

For  light  geese  in  the  Rio  Grande 
Valley  Unit  (the  Central  Flyway  portion 
of  New  Mexico  west  of  hi^ways 
starting  at  the  Texas  line  north  of  El 
Paso:  U.S.  54  to  U.S.  60.  U.S.  60  to  U.S. 
285.  and  U.S.  285  to  the  Colorado  line), 
no  more  than  107  days  with  a  daily  limit 
of  5  and  a  possession  of  20. 

For  light  geese  in  the  remainder  of  the 
Central  Flyway  portion  of  New  Mexico, 
no  more  than  95  days  with  a  daily  limit 
of  5. 

North  Dakota:  For  dark  geese,  no 
more  than  72  days  with  a  daily  limits  of 
1  Canada  goose  and  1  white-fronted 
goose  or  2  white-fronted  geese  through 
October  30  and  no  more  than  2  dark 
geese  during  the  remainder  of  the 
season. 

For  light  geese,  no  more  than  86  days 
with  a  daily  limit  of  5. 

Oklahoma:  For  dark  geese,  no  more 
than  72  days  with  a  daily  limit  of  2 
Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose. 

For  light  geese,  no  more  that  86  days 
with  a  daily  limit  of  5. 

South  Dakota:  For  dark  geese  in  the 
Missouri  River  Unit  (the  Counties  of  Bon 
Homme.  Brule.  Buffalo,  Campbell, 
Charles  Mix,  Corson  east  of  SD 
Highway  65.  Dewey,  Gregory,  Haakon 
north  of  Kirley  Road  and  east  of  Plum 
Creek.  Hughes,  Hyde,  Lyman  north  of 
Interstate.  90  and  east  of  U.S.  Highway 


183,  Potter,  Stanley,  Sully,  Trip  east  of 
U.S.  Highway  183,  Walworth,  and 
Yankton  west  of  U.S.  Highway  81).  no 
more  than  79  days  with  daily  limits  of  1 
Canada  goose  and  1  white-fronted  goose 
through  November  12  and  no  more  than 
1  Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  for  the  remainder  of 
the  season. 

For  dark  geese  in  the  remainder  of  the 
State,  no  more  than  72  days  with  a  daily 
limit  of  1  Canada  goose  and  1  white- 
fronted  goose. 

For  light  geese,  no  more  than  86  days 
with  a  daily  limit  of  5. 

Texas:  West  of  U.S.  81.  no  more  than 
95  days  with  a  daily  limit  of  5  geese 
which  may  include  no  more  than  2  dark 
geese. 

For  dark  geese  east  of  U.S.  81,  no 
more  than  72  days  with  a  daily  limit  of  1 
Canada  goose  and  1  white-fronted 
goose. 

For  light  geese  east  of  U.S.  81,  no  more 
than  86  days  with  a  daily  limit  of  5. 

Wyoming:  No  more  than  95  days  with 
a  daily  limit  of  2. 

Tundra  Swans 

The  following  States  may  issue 
permits  authorizing  each  permittee  to 
take  no  more  than  one  tundra  swan, 
subject  to  guidelines  in  a  current, 
approved  management  plan  and  general 
conditions  that  each  State  detertnine 
hunter  participation  and  harvest,  and 
specified  conditions  as  follows: 

Montana  (Central  Flyway  portion):  no 
more  than  500  permits  with  the  season 
dates  concurrent  with  the  season  for 
taking  geese. 

North  Dakota:  no  more  than  1.000 
permits  with  the  season  dates 
concurrent  with  the  season  for  taking 
light  geese. 

South  Dakota:  no  more  than  500 
permits  with  the  season  dates 
concurrent  with  the  season  for  taking 
light  geese. 

PACIFIC  FLYWAY 

The  Pacific  Flyway  includes  Arizona, 
California,  Colorado  (west  of  the 
Continental  Divide).  Idaho,  Montana 
(including  and  to  the  west  of  Hill. 
Chouteau.  Cascade,  Meagher  and  Park 
Counties),  Nevada,  New  Mexico  (the 
jicarilla  Apache  Indian  Reservation  and 
west  of  the  Continental  Divide),  Oregon, 
Utah,  Washington  and  Wyoming  (west 
of  the  Continental  Divide  including  the 
Great  Divide  Basin). 

Ducks.  Coots,  and  Common  Moorhens, 
and  Common  Snipe 

Outside  Dates:  Between  October  8, 
1988.  and  January  8, 1989. 

Hunting  Seasons:  Seasons  may  be 
split  into  two  segments.  Concurrent  59- 


day  seasons  on  ducks  (including 
mergansers),  coots,  common  moorhens 
(gallinules)  and  common  snipe  may  be 
selected  except  as  subsequently  noted. 
In  the  Oregon  counties  of  Morrow  and 
Umatilla  and  in  Washington  all  areas 
lying  east  of  the  summit  of  the  Cascade 
Mountains  and  east  of  the  Big  White 
Salmon  River  in  Klickitat  County,  the 
seasons  may  be  an  additional  7  days. 

Canvasback:  The  season  on 
canvasbacks  is  closed. 

Duck  Limits:  The  basic  daily  bag  limit 
is  4  ducks,  including  no  more  than  3 
mallards,  no  more  than  1  of  which  may 
be  a  female,  and  2  redheads.  For 
pintails,  the  daily  bag  limit  during  the 
first  7  days  of  the  hunting  season  is  1. 
During  the  last  16  days  of  the  season, 
the  daily  bag  limit  is  2  male  pintails. 
During  the  period  between  the  first  7 
days  and  the  last  16  days,  the  season  on 
pintails  is  closed.  The  possession  limit  is 
twice  the  daily  bag  limit. 

Coot  and  Common  Moorhen 
(GaUinule)  Limits:  The  daily  bag  and 
possession  limit  of  coots  and  common 
moorhens  is  25  singly  or  in  the 
aggregate. 

Common  Snipe  Limits:  The  daily  bag 
and  possession  limit  of  common  snipe  is 
8  and  16,  respectively. 

California — Waterfowl  Zones:  Season 
dates  for  the  Colorado  River  Zone  of 
California  must  coincide  with  season 
dates  selected  by  Arizona.  Season  dates 
for  the  Northeastern  and  Southern 
Zones  of  California  may  differ  from 
those  in  the  remainder  of  the  State. 

Idaho — Duck  Zones:  Duck  season 
dates  for  Zone  1  and  Zone  2  may  differ. 
Zone  1  includes  all  lands  and  waters 
within  the  Fort  Hall  Indian  Reservation 
and  Bannock  County;  Bingham  County 
except  that  portion  within  the  Blackfoot 
Reservoir  drainage;  and  Power  County 
east  of  State  Highway  37  and  State 
Highway  39.  Zone  2  includes  the 
remainder  of  the  State. 

Nevada — Clark  County  Waterfowl 
Zone:  Season  dates  for  Clark  County 
may  differ  from  those  in  the  remainder 
of  Nevada. 

Colorado.  Montana,  New  Mexico  and 
Wyoming— Common  Snipe:  For  States 
partially  within  the  Flyway  a  93-day 
season  for  common  snipe  may  be 
selected  to  occur  between  September  1, 
1988,  and  February  28, 1989.  and  need 
not  be  concurrent  with  the  duck  season. 

Geese  (including  Brant) 

Outside  dates,  season  lengths  and 
limits  on  geese  (including  brant): 
Seasons  may  be  split  into  two  segments. 
Between  October  1, 1968,  and  January 
22, 1989,  a  93-day  season  on  geese 
(except  brant  in  Washington,  Oregon 
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and  California)  may  be  selected,  except 
as  subsequently  noted.  The  basic  daily 
bag  and  possession  limit  is  6,  provided 
that  the  daily  bag  limit  includes  no  more 
than  3  white  geese  (snow,  including 
blue,  and  Ross'  geese)  and  3  dark  geese 
(all  other  species  of  geese).  In 
Washington  and  Idaho,  the  daily  bag 
and  possession  limits  are  3  and  6  geese, 
respectively.  Washington,  Oregon  and 
California  may  select  an  open  season 
for  brant  with  daily  bag  and  possession 
limits  of  2  and  4  brant,  respectively. 
Brant  seasons  may  not  exceed  16- 
conseculive  days  in  Washington  and 
Oregon  and  30-consecutive  days  in 
California. 

Aleut/an  Canada  goose  closure:  There 
will  be  no  open  season  on  Aleutian 
Canada  geese.  Emergency  closures  may 
be  invoked  for  all  Canada  geese  should 
Aleutian  Canada  goose  distribution 
patterns  or  other  circumstances  justify 
such  actions. 

California.  Oregon,  Washington — 
Cackling  Canada  goose  closure:  There 
will  be  no  open  season  on  cackling 
Canada  geese  in  California,  Oregon  and 
Washington. 

California — Canada  goose  and  dark 
goose  closures:  Three  areas  in 
California,  described  as  follows,  are 
restricted  in  the  hunting  of  certain  geese: 

(1)  In  the  counties  of  Del  Norte  and 
Humboldt  there  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacramento  Valley  in  that 
area  bounded  by  a  line  beginning  at 
Willows  in  Glenn  County  proceeding 
south  on  Interstate  Highway  5  to  the 
junction  with  Hahn  Road  north  of 
Arbuckle  in  Colusa  County;  then 
easterly  on  Hahn  Road  and  the  Grimes- 
Arbuckle  Road  to  Grimes  on  the 
Sacramento  River  then  southerly  on  the 
Sacramento  River  to  the  Tisdale  By- 
pass; then  easterly  on  the  Tisdale  By- 
pass to  where  it  meets  O'Banion  Road; 
then  easterly  on  O'Banion  Road  to  State 
Highway  99:  then  northerly  on  State 
Highway  99  to  its  junction  with  the 
Gridley-Colusa  Highway  in  Gridley  in 
Butte  County;  then  westerly  on  the 
Gridley-Colusa  Highway  to  its  junction 
with  the  River  Road;  then  northerly  on 
the  River  Road  to  the  Princeton  Ferry; 
then  westerly  across  the  Sacramento 
River  to  State  Highway  45;  then 
northerly  on  State  Highway  45  to  its 
junction  with  State  Highway  162;  then 
continuing  northerly  on  State  Highway 
45-162  to  Glenn:  then  westerly  on  State 
Highway  162  to  the  point  of  beginning  in 
Willows,  there  will  be  no  open  season 
for  Canada  geese.  In  this  area,  the 
season  on  dark  geese  must  end  on  or 
before  November  30, 1988. 

(3)  In  the  San  Joaquin  Valley  in  that 
area  bounded  by  a  line  beginning  at 


Modesto  in  Stanislaus  County 
proceeding  west  on  State  I  lighway  132 
to  the  junction  of  Interstate  Highway  5: 
then  southerly  on  Interstate  Highway  5 
to  the  junction  of  State  Highway  152  in 
Merced  County;  then  easterly  on  State 
Highway  152  to  the  junction  of  State 
Highway  59;  then  northerly  on  State 
Highway  59  to  the  junction  of  State 
I  lighway  99  at  Merced;  then  northerly 
and  westerly  on  State  Highway  99  to  the 
point  of  begirming;  the  hunting  season 
for  Canada  geese  will  close  no  later 
than  November  23, 1988. 

California  (Northeastern  Zone) — 
geese:  In  the  Northeastern  Zone  of 
California  the  season  may  be  from 
October  8, 1988,  to  January  8. 1989, 
except  that  white-fronted  geese  may  be 
taken  only  during  October  8  to 
November  1, 1988.  Limits  will  be  3  geese 
per  day  and  6  in  possession,  of  which 
not  more  than  1  white-fronted  goose  or  2 
Canada  geese  shall  be  in  the  daily  limit 
and  not  more  than  2  white-fronted  geese 
and  4  Canada  geese  shall  be  in 
possession. 

California  (Balance  uf  the  Sta'e 
Zone) — geese:  In  the  Balance  of  the 
State  Zone  the  season  may  be  from 
October  30. 1988.  through  January  22. 
1989.  except  that  white-fronted  geese 
may  be  taken  only  during  October  30. 
1988.  to  January  1. 1989.  Limits  shall  be  3 
geese  per  day  and  in  possession,  of 
which  not  more  than  1  may  be  a  dark 
goose.  The  dark  goose  limits  may  be 
expanded  to  2  provided  that  they  are 
Canada  geese  (except  Aleutian  and 
cackling  Canada  geese  for  which  the 
season  is  closed). 

Western  Oregon:  In  those  portions  of 
Coos  and  Curry  Counties  lying  west  of 
U.S.  Highway  101  and  that  portion  of 
Western  Oregon  west  and  north  of  a 
line  starting  at  Oregon-Washington 
State  line  on  the  Columbia  Riven  south 
on  Interstate  Highway  5  to  its  junction 
with  State  Highway  22  at  Salem;  east  on 
State  Highway  22  to  the  Stayton  cutoff; 
south  on  the  Stayton  cutoff  through 
Stayton  and  straight  south  to  the 
Santiam  River:  west  (downstream)  on 
the  Santiam  River  to  Interstate  Highway 
5;  south  on  Interstate  Highway  5  to  State 
Highway  126  at  Eugene:  west  on  State 
Highway  126  and  ending  at  the  Oregon 
coast,  except  for  designated  areas,  there 
shall  be  no  open  season  on  Canada 
geese.  In  the  remainder  of  Western 
Oregon,  the  season  and  limits  shall  be 
the  same  as  those  for  the  Pacific 
Flyway.  except  the  seasons  in  the 
designated  area  must  end  upon 
attainment  of  their  individual  quotas 
which  collectively  equal  210  dusky 
Canada  geese.  Hunting  of  Canada  geese 
in  those  designated  areas  shall  only  be 


by  hunters  possessing  a  state-issued 
permit  authorizing  them  to  do  so. 

Oregon  (Lake  and  Klamath 
Counties)— geese:  In  the  Oregon 
counties  of  Lake  and  Klamath  the 
season  on  white-fronted  geese  will  not 
open  before  November  1. 

Washington  and  Oregon  (Columbia 
Basin  Portions) — geese:  In  the 
Washington  counties  of  Adams,  Benton. 
Douglas.  Franklin.  Grant,  Kittitas. 
Klickitat.  Lincoln.  Walla  Walla,  and 
Yakima,  and  in  the  Oregon  counties  of 
Gilliam.  Morrow.  Sherman.  Umatilla. 
Union.  Wallowa  and  Wasco,  the  goose 
season  may  be  an  additional  7  days. 

Western  Washington:  In  Clark, 
Cowlitz,  Wahkiakum,  and  Pacific 
Counties,  except  for  areas  to  be 
designated  by  the  State,  there  shall  be 
no  open  season  on  Canada  geese.  For 
designated  areas  the  seasons  must  end 
upon  attainment  of  individual  quotas 
which  collectively  will  equal  90  dusky 
Canada  geese.  Hunting  of  Canada  geese 
in  those  designated  areas  shall  only  be 
by  hunters  possessing  a  state-issued 
permit  authorizing  them  to  do  so. 

Idaho.  Oregon  and  Montana — Pacific 
Population  of  Canada  geese:  In  that 
portion  of  Idaho  lying  west  of  the  line 
formed  by  U.S.  Highway  93  north  from 
the  Nevada  border  to  Shoshone,  thence 
northerly  on  Idaho  State  Highway  75 
(formerly  U.S.  Highway  93)  to  Challis, 
thence  northerly  on  U.S.  Highway  93  to 
the  Montana  border  (except  Boundary, 
Bonner,  Kootenai,  Benewah.  Shoshone. 
Latah,  Nez  Perce,  Lewis.  Clearwater  and 
Idaho  Counties);  in  the  Oregon  counties 
of  Baker  and  Malheun  and  in  Montana 
(Pacific  Flyway  portion  west  of  the 
Continental  Divide),  the  daily  bag  and 
possession  limits  are  2  and  4  Canada 
geese,  respectively;  and  the  season  for 
Canada  geese  may  not  extend  beyond 
January  8. 1989. 

Montana  and  Wyoming — Rocky 
Mountain  Population  of  Canada  Geese: 
In  Montana  (Pacific  Flyway  portion  east 
of  the  Continental  Divide)  and  Wyoming 
the  season  may  not  extend  beyond 
January  8. 1989.  In  Lincoln.  Sweetwater 
and  Sublette  Counties,  Wyoming,  the 
combined  special  sandhill  crane-Canada 
goose  seasons  and  the  regular  goose 
season  shall  not  exceed  93  days. 

Idaho.  Colorado  and  Utah:  In  that 
portion  of  Idaho  lying  cast  of  the  line 
formed  by  U.S.  Highway  93  north  from 
the  Nevada  border  to  Shoshone,  thence 
northerly  on  Idaho  State  Highway  75 
(formerly  U.S.  I  lighway  93)  to  Challis, 
thence  northerly  on  U.S.  Highway  93  to 
the  Montana  border  in  Colorado;  and  in 
Utah,  except  Washington  County,  the 
daily  bag  and  possession  limits  are  2 
and  4  Canada  geese,  respectively,  and 
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the  seasoB  for  Canada  geese  nay  be  nO' 
more  than  86  days  aad  mayi  not  extsnd 
beyond  January  8t  tStOv 

Nevada:  Nevada  may  designate 
season  dates,  oa  geese  is  Qaik  County 
and  in  Elko  Couniy  aad  tbst  portioa  of 
White  Pine  County  vwihin  Raby  LaJte 
National  Wiidliie  Rek^e  difierio^  from 
those  in  the  reioaiadei  of  the  Slate,  bi 
Clark  County  the  leasao.  on  Canada 
geese  may  be  no  more  than  8ft  days. 
Except  £or  Claek  Cauaty  the  daily  bag 
and  possessJoa  Umitaaie  2.and  4 
Canada  geese,  cespectively.  la  Qark 
County  the  daily  hag  and  possession 
limits  are  2  Canada  geese. 

Arizona,  Califoinia,  Utah  and  New 
Mexico:  la  CalifiarDia,  the  Colorado 
River  Zone  where  the  season  must  be 
the  same  as  thai  selected  by  Arizona 
and  the  Southern  Zone;  in  Arizona;  in 
New  Mexico;  and  in  Washington 
County,  Utah;  the  season  for  Canada 
geese  may  be  no  more  than  8&  days..  The 
daily  bag  and  possession  limit  is  2. 
Canada  geese  except  in  that  pojttion  of 
California  Department  of  Fish,  and  Game 
District  22  within  the  Southern  Zone  (i^ 
Imperial  Valley],  where  the  daily  bag 
and  possession  limits  for  Canada  geese 
are  1  aad  2.  respectively. 

Tundra  Simns 

Tn  Utah,  Nevada  and  Nfontana,  an 
open  season  for  tundra  swans,  may  be 
selected  to  the  folliowing  conditions:  (a] 


between  October  1. 198A  and  January 
22. 1969,  a  QO^ay  scasaa  aiey  be 
selected,  and  seasons  may  be  split  iaiilo 
twe  seynente;  (bf  appropriate  SlaAe 
ageae3^  must  issue  permits  and  obtaiir 
harvest  aad  hunter  pacticipation  date', 
(c]  in  UtaJi,  no- more  Mmb  2,5M  pernute 
may  be  issued,,  authciriziag  eadi 
permittee  to  take  1  tuadra  swan;  (d)  in 
Nevada,  no  more  than  650  permits  may 
be  issued,  authoriaiBg^  each  permittee  to 
take  1  tuodca  swan,  iai  eitbes  Gkurdaiil,. 
Lyon,  OB  Pershing  Coaotiea;  (e),  in 
Montana,  no  more  than  SO&pefnuts  may 
be  issued  authorizing,  cack  permittee  to 
take  1  tundra  swan  in  either  Teton, 
Cascade^  Hill,  Liberty,  Tode  or  Pondera 
Counties. 

Speciot  Fakaiisy  Fbawiewwfks 

Extended  Seasons 

Fakoncy  is.  a  pemnHxd  means  of 
taking  mtgratetygame  birds  in  any  State 
meeting  Federd  ^Iconry  staadairdB  in  50< 
CFR  21.29(k)i  These  States  may  select 
an  extended  season  not  raKceeding.  107 
days  for  taking  migratory  game  birds  in 
accordance  with  the  {ollbwing: 

Framework  Dates 

Seasons  must  fall  between  September 
1. 1988  and  March  10, 1980. 

Daily  Bag  and  Possession  Limits 

Falconry  daily  bag  and  possession 
limits  for  all  permitted  migratory  game 


bmds  sisaB  not  exceed  3  and  6  birds,, 
respectively,,  singly  or  ia  the  aggregate, 
during  both  re^Var  hunting  se^Kms  and' 
extendted  falconry  seasons^ 

Reguldtiena  Publication 

Each  State  sefectihg.the  special 
season  most  inform  the  Service  of  tfie 
season  dates  and  publish  said 
regulations. 

Regaiar  Seasons 

General  hunting  regulations,  indudiog 
seasons,  hours,  and  Hmits,  apply  to 
falconry  in  each  State  listed  in  50  CFR. 
21.29(k)  which  does  not  select  aa 
ejitended  fa^onry  season. 

Note. — In  no  instance  shall  the  total 
number  of  days  in.  any  eombinetton  «f  ducR 
seasons  (Veguiac  duck  season-,  sea  duck 
seasoiT,  September  seasons,  or  fakonry 
season)' exceed  107  days  for  a  species  in  one 
geographical  area.  The  extension  of  tliis 
framework  to  include  tfe  period  September  1, 
1988 — March  »,  W8B,  iff  considered  tentative; 
and  wiQlbe  evaluated  in  cooperation  with 
States  offiering  such  ejitensions  aftei »  period 
of  several  years. 

Date:  August  9, 1988. 
Susaa  Recsa, 

Acting  Aasiataal  Secngtaryfor  Fish  and 
Wildiifg  and-Poj-ka. 
(FR  Qoc  8»-lS]25.  Filed  ft^n-^ft  R4S  amf 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  12648  of  August  11,  1988 

Relating  to  the  Implementation  of  the  Convention  on  the  Civil 
Aspects  of  International  Child  Abduction 


|KR  Doc.  88-18555 
Filed  »-12-«8;  10.57  am) 
Billing  code  319.5-01-M 


The  United  States  of  America  deposited  its  instrument  of  ratification  of  the 
Hague  Convention  on  the  Civil  Aspects  of  International  Child  Abduction 
("Convention")  on  April  29,  1988.  The  Convention  entered  into  force  for  the 
United  States  on  July  1,  1988.  Article  6  of  the  Convention  imposes  upon 
Contracting  States  an  obligation  to  designate  a  "Central  Authority"  for  the 
purpose  of  discharging  certain  specified  functions. 

In  order  that  the  Government  of  the  United  States  of  America  may  give  full 
and  complete  effect  to  the  Convention,  and  pursuant  to  section  7  of  the 
International  Child  Abduction  Remedies  Act,  Public  Law  No.  100-300  (1988),  it 
is  expedient  and  necessary  that  I  designate  a  Central  Authority  within  the 
Executive  branch  of  said  Government: 

NOW,  THEREFORE,  by  virtue  of  the  authority  vested  in  me  as  President  by 
the  Constitution  and  the  laws  of  the  United  States,  including  section  301  of 
Tide  3  of  the  United  States  Code  and  section  7  of  the  International  Child 
Abduction  Remedies  Act,  it  is  ordered  as  follows: 

Section  1.  Designation  of  Central  Authority.  The  Department  of  State  is 
hereby  designated  as  the  Central  Authority  of  the  United  States  for  purposes 
of  the  Hague  Convention  on  the  Civil  Aspects  of  International  Child  Abduc- 
tion. The  Secretary  of  State  is  hereby  authorized  and  empowered,  in  accord- 
ance with  such  regulations  as  he  may  prescribe,  to  perform  all  lawful  acts  that 
may  be  necessary  and  proper  in  order  to  execute  the  functions  of  the  Central 
Authority  in  a  timely  and  efficient  manner. 


THE  WHITE  HOUSE, 
August  11,  1988. 
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Executive  Order  12649  of  August  11,  1988 

Offsets  in  Military-Related  Exports 


|FR  Doc  88-18556 
Filed  8-12-88;  10:58  am] 
Billing  code  319S-01-M 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constliution  and 
laws  of  the  United  States  of  America,  including  the  Defense  Production  Act  of 
1950,  as  amended  (50  U.S.C.  App.  2061  et  seq.),  and  in  order  to  provide  for  the 
performance  of  certain  reporting  functions  with  respect  to  the  effect  of  offsets 
in  international  trade,  it  is  hereby  ordered  that  Executive  Order  No.  10480  of 
August  18,  1953,  as  amended,  is  further  amended  by  deleting  the  text  of 
Section  602(d)(2)  of  the  Order  and  inserting  in  lieu  thereof  the  following: 

"(d)(2)  In  order  to  ensure  that  information  gathered  pursuant  to  this  authority 
shall  be  subject  to  appropriate  confidentiality  protections,  the  Bureau  of 
Economic  Analysis  of  the  United  States  Department  of  Commerce,  which 
previously  has  been  designated  a  'central  collecting  agency'  in  gathering  this 
information  under  44  U.S.C.  3509.  is  authorized  pursuant  to  Section  705  of  the 
Defense  Production  Act,  as  amended,  to  collect  the  information  required  for 
compilation  of  the  data  base  to  be  used  in  preparation  of  ihe  reports  to 
Congress  required  by  Section  309  of  the  Defense  Production  Act." 


THE  WHITE  HOUSE, 
August  11,  1988. 
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30641 


Presidential  Documents 


Memorandum  of  August  11,  1988 


(FR  Doc.  88-18557 
Filed  8-12-88;  10:59  am) 
Billing  code  3195-(n-M 


Memorandum  for  the  Director  of  the  Office  of  Management  and  Budget 

By  the  authority  vested  in  me  as  President  of  the  United  States  by  the 
Constitution  and  Section  301  of  Title  3  of  the  United  States  Code.  I  hereby 
delegate  to  the  Director  of  the  Office  of  Management  and  Budget  the  function 
of  submitting  notifications  to  the  Congress  required  by  Section  251(dK3)(C)  of 
the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985,  as  amended 
by  the  Balanced  Budget  and  Emergency  Deficit  Control  Reaffirmation  Act  of 
1987  (2  U.S.C.  901  et  seq.). 

This  memorandum  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  August  11,  1988. 
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Thfs  section  of  the   FEDERAL   REGISTER 
contains  regulatory  documents   having 
general   applicability  and   legal   effect,   most 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Parts  1948, 1951,  1955 

Intermediary  Relending  Program 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  is  creating  a 
regulation  for  an  Intermediary  Relending 
Program  (IRP).  This  action  is  needed  to 
implement  the  provisions  of  section  407 
of  the  Health  and  Human  Services  Act 
of  1986  which  amended  section  1323  of 
the  Food  Security  Act  of  1985.  The 
intended  effect  of  this  action  is  to 
provide  regulations  for  making  loans  to 
nonprofit,  public,  Indian  and 
cooperative  entities  who  will  in  turn 
provide  financial  assistance  to  rural 
businesses  and  community  development 
projects  for  employment  opportunities 
as  well  as  provide  a  diversification  of 
the  economy  in  rural  areas  and  for 
servicing  the  IRP  loans  made  by  FmHA 
and  the  Rural  Development  Loan  Fund 
(RDLF)  loans  that  were  transferred  from 
the  U.S.  Department  of  Health  and 
Human  Services  to  the  U.S.  Department 
of  Agriculture. 

The  Farmers  Home  Administration 
(FmHA)  is  also  amending  various  other 
existing  regulations  to  add  references  to 
these  new  regulations  for  making  IRP 
loans  and  servicing  the  IRP  and  RDLF 
loans. 

EFFECTIVE  DATE:  August  15. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  A.  Carmon,  Director,  Business 
and  Industry  Division,  Farmers  Home 
Administration,  USDA,  Room  6321, 14th 
and  Independence  Avenue  SW., 
Washington,  DC  20250,  Telephone  (202) 
475-4100. 
SUPPLEMENTARY  INFORMATION: 


Classification 

This  final  action  has  been  reviewed 
under  USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  non-major 
since  the  annual  effect  on  the  economy 
is  less  than  $100  million  and  there  will 
be  no  significant  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  organizations,  governmental 
agencies  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Intergovernmental  Review 

The  programs  covered  by  this  action 
will  be  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  numbers 
10.437,  Rural  Development  Loan  Fund, 
and  10.438,  Intermediary  Relending 
Program,  and  are  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  3105,  Subpart  V;  48  FR 
29112,  June  24, 1983;  49  FR  2267,  May  31, 
1984;  50  FR  14088,  April  10, 1985) 

Environmental  Impact  Statement 

The  proposed  action  has  been 
reviewed  in  accordance  with  FmHA 
Instruction  1940-G,  "Environmental 
Program."  FmHA  has  determined  that 
this  final  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L.  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Discussion  of  Major  Provisions  of  the 
Rule 

Part  1948,  Subpart  C 

Section  1948.101    Introduction. 

This  section  describes  the  purpose  of 
the  program  which  provides  loans  from 
the  Farmers  Home  Administration 
(FmHA)  to  nonprofit  organizations, 
public  agencies,  Indian  and  cooperative 
entities  (intermediaries)  which  will  in 
turn  reloan  the  loan  funds  to  local 
businesses  (ultimate  recipients)  for 
business  facilities  and  community 


development  projects  in  rural  areas.  It 
also  identifies  the  Director,  Business  and 
Industry  Division,  as  the  focal  point  and 
the  contact  person  for  processing 
activities. 

Section  1948.103    Eligibility 
requirements. 

This  section  prescribes  the  eligibility 
criteria  for  intermediaries  under  the 
provisions  of  this  program.  It  also 
requires  that  at  least  51  percent  of  the 
outstanding  interest  in  any  intermediary 
or  ultimate  recipient  be  owned  by 
citizens  of  the  United  States  and 
requires  that  credit  is  not  otherwise 
available  at  reasonable  rates  and  terms. 

Section  1948.109    Loan  purposes. 

FmHA  loan  funds  must  be  used  for  the 
establishment  or  expansion  of  a 
business  or  community  development 
facility.  This  section  also  provides 
guidelines  on  specific  eligible  uses  of 
FmHA-related  loan  funds. 

The  intermediary  is  to  certify  that  the 
FmHA-related  funds  under  its  control 
are  to  be  used  only  for  eligible  purposes 
as  defined  by  the  guidelines  in  this 
section. 

Section  1948.110    Ineligible  assistance 
purposes. 

Specific  ineligible  assistance  purposes 
are  defined  in  this  section  including 
intermediaries'  administrative  costs, 
agricultural  production,  recreation, 
tourist  homes,  hotels,  motels,  charitable 
and  educational  institutions.  FmHA  loan 
funds  will  not  be  used  to  finance  more 
than  75  percent  of  the  total  project  cost 
of  any  ultimate  recipient. 

Section  1948.111    Terms  of  Joans. 

This  section  provides  for  the  structure 
of  loan  repayment  terms  between  FmHA 
and  the  intermediary.  It  limits  the 
maximum  repayment  term  to  30  years. 

Section  1948.112    Interest  rates. 

This  section  identifies  the  interest 
rates  that  can  be  charged  by  FmHA  to 
the  intermediary  and  between  the 
intermediary  and  ultimate  recipients. 

Section  1948.113    Security. 

This  section  describes  the  type  of 
security  required  for  the  loan  and 
indicates  that  the  security  for  the  loan 
must  be  adequate.  FmHA  may  require 
additional  security  during  the  term  of  a 
loan  to  an  intermediary. 
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Section  1948.114    Conflict  of  interest. 

This  section  restricts  intermediaries 
from  participation  in  the  program  if 
there  is  a  conflict  of  interest  between 
the  intermediary  and  the  ultimate 
recipient. 

Section  1948.116    Fees  and  charges. 

This  section  provides  guidelines  for 
fees  to  be  charged  by  FmHA  and 
intermediary  in  regard  to  their  financial 
assistance  under  the  administration  and 
execution  of  this  program. 

Section  1948.117    Other  regulatory 
requirements. 

The  section  provides  regulatory 
requirements  dealing  with  the  following: 

(a)  Intergovernmental  consultation 
which  allows  for  State  and  local  offices 
to  review  proposals  to  be  funded  with 
FmHA  funds. 

(b)  Environmental  reviews  which  are 
subject  to  FmHA  Instruction  1940-G. 

(c)  Equal  opportunity  and 
nondiscrimination  in  accordance  with 
Title  V  of  Pub.  L  93-495  and  refers  to 
FmHA  Instruction  1901.  Subpart  E.  as 
the  applicable  regulation  for  this 
progranL 

Section  1948.118    Loan  agreements. 

The  loan  agreement  executed  by  the 
intermediary  and  FmHA  contains 
provisions  for  the  loan.  This  include: 
amount,  rates,  terms,  and  repayment  of 
the  loan,  late  charges,  disbursement 
procedures,  defaults,  FmHA  reporting 
requirements.  Forms  and  lending  policy 
of  the  intermediary  are  also  discussed. 

Sections  1948.122-1948.124 
Applications,  filing,  processing  and 
evaluation. 

Specific  information  and  FmHA  forms 
to  be  used  in  the  application  are 
identified  in  this  section  of  the 
regulations. 

Loan  applications  will  be  filed  with 
the  FmHA  National  Office.  Director, 
Business  and  Industry  Division. 
Washington,  DC  Intermediaries  must 
file  a  complete  application  in  one 
package.  Applications  will  be 
considered  in  the  order  received. 
However,  priority  consideration  may  be 
given  intermediaries  who  provide  more 
assistance  to  low-income  persons  and 
farm  families  or  involve  more  funds 
from  other  sources. 

The  FmHA  Administrator  or  designee 
will  evaluate  the  application  and  make  a 
determination  whether  the  proposed 
loan  complies  with  ail  applicable 
statutes  and  regulations.  If  FmHA  is 
able  to  provide  the  loan,  it  will  provide 
the  intermediary  a  letter  of  conditions 
listing  all  requirements  for  such  loan.  If 
FmHA  determines  it  is  unable  to  provide 


the  loan,  the  proposed  intermediary  will 
be  informed  in  writing. 

Section  1948.128    Request  to  wake 
loans  to  ultimate  recipients. 

No  commitment  of  FmHA  derived 
loan  funds  to  an  ultimate  recipient  may 
be  made  by  the  intermediary  until  an 
affirmative  decision  it  rendered  by 
FmHA  that  the  intermediary  may  make 
a  loan  to  an  ultimate  recipient 
Information  to  be  included  in  a  request 
for  FmHA  approval  is  discussed. 

Section  1948.130    Non-Federal  funds. 

When  FmHA-derived  loan  funds 
(Federal  funds]  have  been  utilized  by 
the  intermediary  to  the  ultimate 
recipient  and  new  ultimate  recipients 
are  subsequently  financed  from  the 
revolving  loan  fund  (non-Federal  funds] 
of  the  intermediary,  these  regulations 
will  not  be  imposed  upon  the  ultimate 
reci|Heiit. 

Section  1948.143    Appeals. 

This  section  provides  guidelines  on 
the  appeal  rights  of  intermediaries  due 
to  an  adverse  decision  by  FmHA. 

Section  1948.148   Exception  authority. 

The  Ackninistrator  may  in  individual 
cases  and  under  certain  circumstances 
grant  exceptions  to  requirements  of  this 
subpart 

Section  1948.149    Exhibits. 

This  section  provides  for  three 
exhibits  to  the  regulations.  These 
include  names  and  numbers  for  forms  in 
a  loan  docket,  a  suggested  Loan 
Agreement  and  a  suggested  Promissory 
Note.  The  exhibits  were  inadvertently 
published  with  the  proposed  rule  but  are 
not  being  pvUidwd  with  the  final  rule. 
They  are  available  from  the  FmHA 
National  Office. 

Part  1951.  Subpart  F 

The  Intermediary  Relending  Program 
(IRP)  is  added  to  the  list  of  programs 
that  are  excepted  from  FmHA's 
graduation  review  requirements. 

Part  1951.  Subpart  R 

Section  1951.851    Introduction. 

This  section  describes  the  purpose  of 
the  regulation,  which  is  to  service  the 
IRP  loans  and  those  Rural  Development 
Loan  Fund  (RDLF)  loans  that  were 
previously  approved  and  serviced  by  the 
Secretary  of  the  U.S.  Department  of 
Health  and  Human  Services  under  45 
CFR  Part  1076.  It  also  identifies  the 
Director,  Business  and  Industry 
Division,  as  the  focal  point  and  the 
contact  for  loan  servicing  activities 


within  the  U.S.  Department  of 
Agriculture. 

Section  1951.854    Ineligible  assistance 
purposes. 

This  section  provides  a  listing  and 
discussion  of  ineligible  purposes  for 
which  FmHA  loan  funds  may  not  be 
used  by  the  intermediary.  These  include: 

(a)  Charitable  and  educational 
institutions,  churches,  organizations 
affiliated  with  or  sponsored  by 
churches,  and  fraternal  organizations. 

(b)  For  relending  in  a  city  with  a 
population  of  twenty-five  thousand  or 
more  as  determined  by  the  latest 
decennial  census. 

(c)  For  any  line  of  credit. 

This  section  also  provides  ineligible 
purposes  for  which  loan  funds  may  not 
be  used  by  ultimate  recipients: 

(a)  Agricultural  production. 

(b)  For  financing  community  antenna 
television  services  or  facilities. 

(c)  For  any  legitimate  business 
activity  when  more  than  10  percent  of 
the  annual  gross  revenue  is  derived  from 
legalized  gambling  activity. 

(d)  For  any  illegal  activity. 

(ej  For  any  hotels,  motels,  tourist 
homes,  or  convention  centers. 

(f)  For  any  tourist  recreation,  or 
amusement  centers. 

Section  1951.859    Terms  of  loans. 

This  section  provides  that  no  loans 
shall  be  extended  for  a  period  exceeding 
30  years  and  the  terms  of  loan 
repayment  will  be  those  stipulated  in 
the  loan  agreement  and/or  promissory 
note. 

Section  1951.860    Interest  on  loans, 
allowable  costs. 

This  section  identifies  the  interest 
rates  that  can  be  charged  by  FmHA  to 
the  intermediary  and  between  the 
intermediary  and  ultimate  recipients. 

Section  1951.866    Security. 

This  section  sets  forth  FmHA  security 
and  appraisal  requirements  for 
intermediary  loans  to  ultimate 
recipients. 

Section  1951.867    Conflict  of  interest. 

This  section  restricts  intermediaries 
from  participation  in  the  program  when 
FmHA  determines  there  is  a  conflict  of 
interest  between  the  intermediary  and 
the  ultimate  recipient. 

Section  1951.872    Other  regulatory 
requirements. 

The  section  provides  regulatory 
requirements  dealing  with  the  following: 

(a)  Intergovernmental  consultation 
which  allows  for  State  and  local  offices 
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to  review  proposals  to  be  funded  with 
FmHA  funds. 

(b)  Environmental  reviews  which  are 
subject  to  FmHA  Instruction  1940-G. 

(c)  Equal  opportunity  and 
nondiscrimination  in  accordance  with 
Title  V  of  Pub.  L.  93-495  and  refers  to 
FmHA  Instruction  1901,  Subpart  E,  as 
the  applicable  regulation  for  this 
program. 

Section  1951.877    Loan  agreements. 

The  loan  agreement  executed  by  the 
intermediary  and  FmHA  contains  loan 
provisions  and  servicing  activities  for 
the  loan.  These  include:  amount,  rates, 
terms,  and  repayment  of  the  loan,  late 
charges,  disbursement  procedures, 
defaults,  FmHA  reporting  requirements. 
Forms  and  lending  policy  of  the 
intermediary  are  also  discussed. 

Section  1951.884    Non-Federal  funds. 

This  section  provides  that  FmHA  will 
exempt  the  intermediary  from  the 
requirements  of  the  regulation  on 
Federal  funds  for  future  loans  to 
ultimate  recipients  when  the 
intermediary  has  provided  assistance  to 
the  ultimate  recipients  in  an  amount 
equal  to  the  financial  assistance  the 
borrower  has  received  from  FmHA. 

Section  1951.896    Appeals. 

This  section  provides  guidelines  on 
the  appeal  rights  of  intermediaries  and 
ultimate  recipients  due  to  an  adverse 
appealable  decision  by  FmHA. 

Section  1951.897    Exception  authority. 

The  Administrator  may  in  individual 
cases  and  under  certain  circumstances 
grant  exceptions  to  requirements  of  this 
subpart. 

Part  1955.  Subpart  A 

The  application  of  FmHA's  regulation 
on  liquidation  of  loans  to  the  Rural 
Development  Loan  Fund,  Nonprofit 
National  Corporations,  and 
Intermediary  Relending  programs  is 
clarified. 

Part  1955.  Subpart  B 

The  application  oT  FmHA's  regulation 
on  management  of  inventory  property  to 
the  Rural  Development  Loan  Fund, 
Nonprofit  National  Corporations,  and 
Intermediary  Relending  programs  is 
clarified. 

Part  1955.  Subpart  C 

The  application  of  FmHA's  regulation 
on  disposal  of  inventory  property  to  the 
Rural  Development  Loan  Fund, 
Nonprofit  National  Corporations,  and 
Intermediary  Relending  programs  is 
clarified 


Comments 

This  action  was  published  as  a 
proposed  rule  for  public  comment  on 
May  16. 1988,  in  Volume  53,  No.  94,  of 
the  FiKleral  Register,  beginning  on  page 
17201.  Ten  letters  of  comments  were 
received.  Most  of  the  letters  commented 
on  several  issues. 

One  commenter  felt  that  recreation 
facilities,  motels  and  tourism  facilities 
should  be  eligible  for  assistance.  FmHA 
believes  these  facilities  tend  to  be  high 
risk,  seasonal,  and  capital  intensive 
relative  to  the  number  of  jobs  created. 
They  remain  ineligible. 

One  commenter  suggested  funds  be 
allocated  on  a  State  or  regional  basis. 
Due  to  the  small  amount  of  funds 
available  and  the  short  time  remaining 
in  the  fiscal  year,  FmHA  still  believes  it 
is  best  to  operate  the  program  on  a 
National  basis  from  our  National  Office. 
The  proposed  rule  will  not  be  changed. 

Four  commenters  asked  that  the 
eligibility  requirements  for 
intermediaries  be  clariHed  or  changed. 
The  concern  was  to  ensure  that  National 
and  regional  intermediaries  and  electric 
co-ops  are  eligible  for  assistance. 
Section  1948.103(a]  has  been  revised  to 
provide  that  private  nonprofit 
corporations  may  be  eligible  without 
regard  to  the  area  they  serve. 

Five  commenters  objected  to  the 
requirement  that  the  intermediary  have 
equity  available  for  lending  equal  to  10 
percent  of  the  FmHA  loan.  FmHA  agrees 
that  some  nonprofit  organizations  that 
should  be  considered  for  funding  may 
not  able  to  meet  this  requirement  and 
the  requirement  has  been  removed. 

One  commenter  also  objected  to  the 
requirements  of  §  1948.103(b)(3)(iv) 
regarding  capitalization  of  the 
intermediary.  FmHA  believes  that 
capitalization  is  an  important  measure 
of  an  organization's  financial  strength 
and  ability  to  remain  in  operation  and 
repay  a  loan.  Therefore,  it  is  retained  as 
one  factor  that  will  be  considered  in 
evaluating  an  applicant's  ability  to 
successfully  assist  rural  businesses. 

Two  commenters  objected  to  the 
requirement  that  an  intermediary  have 
recent  successful  experience  in  making 
and  servicing  loans.  No  change  has  been 
made  on  this  issue.  However,  the  rule 
states  that  intermediaries  will 
"normally"  have  such  experience,  so 
FmHA  may  make  exceptions  when  it  is 
justified. 

Three  commenters  requested  that  the 
description  of  eligible  loan  purposes  be 
broadened.  One  suggeted  the  term 
"infrastructure  "  be  used  and  another 
expressed  concern  about  transportation 
facilities.  Sections  1948.109  and  1951.853 
have  been  revised  to  include  community 


development  projects  as  eligible  and  to 
remove  the  requirement  that 
transportation  services  be  incidental  to 
business  development. 

Four  commenters  objected  to  the 
prohibition  on  loans  to  churches, 
charitable  institutions,  and  educational 
institutions.  FmHA  believes  loans  to 
such  organizations  tend  to  be  financially 
weak  and  difficult  to  service.  This 
prohibition  is  consistent  with  other 
FmHA  programs  and  is  retained. 
However,  this  does  not  prevent  loans  to 
all  tax-exempt  nonprofit  organizations. 

Three  commenters  objected  to  the 
requirement  that  FmHA  funds  not  be 
used  for  more  than  75  percent  of  the  cost 
of  an  ultimate  recipient's  project.  Three 
commenters  objected  to  the  $150,000 
limit  on  FmHA  funds  loaned  to  any  one 
ultimate  recipient.  FmHA  believes  these 
requirements  are  needed  to  ensure  that 
limited  funds  are  shared  among  more 
recipients  and  that  loans  are  leveraged 
with  funds  from  other  sources.  The 
requirement  is  retained.  However, 
§  1948.100(a](9]  dealing  with  this  subject 
has  been  revised  for  clarity. 

Seven  commenters  objected  to  FmHA 
review  of  each  loan  from  an 
intermediary  to  an  ultimate  recipient. 
Four  commenters  where  specifically 
concerned  about  intergovernmental 
review  procedures  and  three 
commenters  were  specifically  concerned 
about  the  environmental  review  process. 
FmHA  shares  the  concerns  about  the 
potential  impact  of  these  reviews  on 
processing  time.  However,  we  believe 
part  of  the  concern  is  based  on 
misunderstanding  of  the  intent  of  the 
rule.  FmHA  does  not  intend  to  review 
the  entire  project  file  or  to  do  a  financial 
analysis  for  each  loan  to  an  ultimate 
recipient.  Basic  environmental  review 
requirements  are  set  out  in  the  National 
Environmental  Policy  Act  and  in  7  CFR 
1940,  Subpart  G.  Intergovernmental 
consultation  requirements  are  set  out  in 
Executive  Order  12372,  7  CFR  3015, 
Subpart  V,  and  FmHA  Instruction  1940-1 
(available  in  any  FmHA  office).  FmHA 
is  required  to  make  those  two  reviews. 
In  order  to  complete  the  environmental 
review,  FmHA  will  have  to  know  the 
exact  loan  purpose  so  it  will  be  a  simple 
matter  to  confirm  that  the  proposed  loan 
is  for  an  eligible  purpose.  When  the 
intermediary  intends  to  assign  its 
interest  in  the  security  offered  by  the 
ultimate  recipient,  as  part  of  the  security 
for  the  intermediary's  loan  from  FmHA, 
then  FmHA  will  review  the  security. 
That  is  the  extent  of  the  review  intended 
by  FmHA.  No  change  from  the  proposed 
rule  has  been  made. 

Si:,  commenters  questioned  the 
procedure  for  disbursement  of  funds  and 
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requested  that  intermetfiaries  be  able  to 
draw  FmHA  loan  funds  prior  to  the  time 
they  are  needed  by  an  ottunate 
recipient.  The  disbarsement  procedure 
requested  by  the  coBunentefs  in 
contrary  to  general  policy  for  the 
operation  at  Gowenunent  loan  programs 
and  would  increaae  the  cost  to  the 
Government  for  opacating  the  program. 
It  also  lends  to  eacouragie  ateniediaries 
to  hold  the  funds  for  investment 
purposes  rather  than  lelending  them  to 
ultimate  recipients  as  intended  by  the 
program.  For  these  reasons  the 
disbursement  procedure  outlines  in  the 
proposed  rule  is  being  retaiaed. 

Four  commenten  objected  to 
§  1 1948.11B(bP)  and  1951.866(b),  which 
require  inteimediaries  to  agree  to 
provide  additional  security  if  requested 
by  FraHA  (hiring  the  term  of  a  loan. 
FmHA.  believes  diis  requirement  is 
necessary  to  protect  the  Government's 
interest  Many  intermediaries  will  not  be 
able  to  pledge  specific  security  for  the 
term  of  the  loan,  but  will  be 
continuously  adjusting  and  substituting 
security.  These  paragraphs  have  been 
revised  for  clarity. 

Two  commenters  questioned  the  need 
for  all  intermediaries  to  be  approved  by 
the  Governor  of  each  State  where  they 
intend  to  operate.  FmHA  agrees  that  this 
requirement  may  be  an  unnecessary 
burden.  The  requirement  has  been 
removed. 

Two  commenters  wanted  the  $3 
million  limit  on  the  amomit  of  loan  to 
one  intermediary  removed.  Due  to  the 
limited  amount  of  fimds  expected  for  the 
program,  FmHA  believes  a  limit  is 
needed  to  ensure  Aat  several  applicants 
will  be  able  to  share  in  the  funds.  The 
requirement,  therefore,  is  retained. 

Two  commenters  requested 
clarification  or  removal  of  the 
prohibition  on  using  funds  for  a  hne  of 
credit.  A  line  of  credit  is  not  amortized. 
The  amount  of  debt  may  vary  from  week 
to  week  and  after  any  period  of  time,  the 
principal  balance  may  be  as  large  as  it 
was  in  the  beginning.  Sound 
administration  of  a  line  of  credit 
requires  close  monitoring  of  borrower 
operations,  inventory  and  accounts 
receivable.  Using  IRP/RDLF  funds  for  a 
line  of  credit  would  complicate  loan 
servicing  for  both  FmHA  and  the 
intermediary  and  the  prohibition  is 
retained.  IRP/RDLf  funds  may  be  used 
for  term  working  capital  loans.  No 
change  is  made  to  the  proposed  rule. 

Two  commenters  objected  to  the 
requirement  that  Intermediaries  agree  to 
not  change  their  articles  of 
incorporation,  charter,  or  bylaws 
without  FmHA  concurrence.  FmHA 
believes  this  safeguard  is  essential  as 
changes  in  organizational  structure 


could  effect  an  intermediary's  cligiblity 
or  legal  capacity  to  function  and  meet  its 
agreements.  The  requirement  is 
retained. 

Three  commenters  objected  to 
requirements  regaidiag  life  insurance  on 
principals  and  key  employees^  FmHA 
believes  this  requirement  for  life 
insurance  on  key  people  is  essential  for 
a  sound  pcegram  and  is  a  normal 
commercial  lending  practice.  The 
requirement  is  retaiaed. 

Two  commenters  objected  to  the 
prohibition  on  an  ultimate  recipient 
receiving  funds  &om  more  than  one 
intermediary.  No  change  in  this 
requirement  has  been  made.  FmHA 
believes  an  ultimate  recipient  should 
normally  deal  with  only  one 
intermediary  for  purposes  of  sound 
credit  and  to  share  the  available  funds 
with  more  recipients.  However,  the 
restriction  was  written  so  that  it  may  be 
done  with  prior  FmHA  concurrence. 

One  commenter  objected  to  the 
prohibition  in  9  19S1.854(a)(10)  on 
investment  of  loan  funds.  One 
commenter  also  objected  to  the 
restriction  in  S  1951.871(b)  on  uses  of 
interest  earned.  Review  of  these  two 
paragraphs  revealed  an  apparent 
conflict.  Both  paragraphs  have  been 
rewritten.  RDLF  loan  funds  may  not  be 
invested  for  more  than  30  days  without 
prior  FmHA  concurrence.  Any  RDLF 
loan  funds  that  have  not  been  used  for 
loans  to  ultimate  recipients  within  6 
months  will  be  retraTicd  to  FmHA.  This 
is  needed  to  help  ensure  that  the  funds 
are  used  for  the  objectives  of  the 
program. 

Loan  funds  that  are  held  temporarily 
and  funds  obtained  from  lending  RDLF 
funds  and  recollecting  them,  that  are  not 
needed  immediately  for  relending  to 
ultimate  recipients,  should  be  placed  in 
an  iiiwutd  interest-bearing  deposit.  The 
restriction  on  the  use  of  the  interest 
earned  on  such  accounts  is  retained  to 
comply  with  §  1951.853  and  ensure  that 
the  loan  results  in  a  revolving  loan 
program. 

One  conraieater  said  FmHA  should 
not  require  full  collateral  coverage.  The 
rule  states  that  loans  to  intermediaries 
will  be  adequately  secured  but  leaves 
considerable  flexibility  for  FmHA  to 
determine  what  is  adequate  on  a  case- 
by-case  basis.  Any  reduction  in  this 
requirement  would  leave  the 
Government's  interest  insufficiently 
protected.  Section  1948.118(b)(2)  has 
been  revised  to  clarity  security  options. 

One  commenter  felt  public  agencies 
should  not  be  eligible  intermediaries. 
The  authorizing  legislation  provides  for 
loans  to  public  and  private  nonprofit 
organizations  or  agencies.  No  change 
has  been  made. 


One  commenter  suggested  that  ability 
to  target  benefits  to  low-income  persons 
should  be  an  eligibility  requirement  for 
intermediaries.  "Rje  rule  states  that 
priority  will  be  given  to  applications 
from  intermediaries  that  will  provide 
assistance  to  ultimate  recipients  that 
provide  the  greatest  benefit  to  low- 
income  persons,  farm  families,  and 
displaced  farm  families.  However. 
FmHA  does  not  believe  this  should  be  a 
requirement  of  all  intermediaries.  No 
change  has  been  made. 

One  commenter  objected  to  the 
requirement  that  FmHA  determine  that 
each  ultimate  recipient  is  unable  to 
obtain  adequate  financing  elsewhere. 
FmHA  agrees  that  this  implies  a  more 
thorough  review  of  the  ultimate  recipient 
by  FmHA  than  intended.  Section 
1948.103(c)(2)  has  been  revised  so  that 
the  intermediary  may  make  the 
determination.  The  same  commenter 
suggested  that  the  requirement  that  the 
intermediary  be  unable  to  obtain  other 
credit  be  removed  This  is  a  statutory 
requirement  and  no  change  has  been 
made. 

One  commenter  requested  that 
recipients  of  1983  Rural  Development 
Loan  Funds  (ROLF)  should  be  excluded 
from  the  $3  million  cap  on  loans  to 
intermediaries.  FmHA  does  not  see  any 
justification  for  treating  previous  RDLF 
borrowers  differently  from  other 
potential  applicants  and  wishes  to 
ensure  that  the  limited  funds  will  be 
shared  by  several  organizations.  No 
change  has  been  made. 

One  commenter  suggested  alternative 
language  in  i  194a.l09(b)(l)(ii)  regarding 
assistance  to  low-income  persons  and 
displaced  farm  families.  FmHA  believes 
the  language  used  accomplishes  the 
intended  purpose  and  no  change  has 
been  made. 

One  commenter  suggested  that 
intermediaries  be  allowed  to  guarantee 
bank  loans.  FmHA  believes  that 
including  loan  guarantees  would  further 
complicate  the  program  and  make 
servicing  more  difficult.  No  change  has 
been  made. 

One  commenter  suggested  language 
that  apparently  would  allow 
intermediaries  to  make  loans  to  ultimate 
recipients  located  in  nonrural  areas  if 
they  would  employ  or  benefit  rural 
people.  FmHA  believes  that  requiring 
ultimate  recipients  to  be  located  in  rural 
areas  will  help  to  ensure  maximum 
benefits  to  rural  residents.  No  change 
has  been  made. 

One  commenter  suggested  that  RDLF/ 
IRP  deposited  funds  be  utilized  to 
guarantee  a  bank  line  of  credit.  FmHA 
believes  that  only  direct  loans  would  be 
made  with  the  use  of  Federal  funds  from 


the  program  and  that  lines  of  credit 
would  complicate  loan  servicing  for 
both  FmHA  and  the  intermediary. 
Therefore,  the  prohibition  is  retained. 
IRP/RDLF  funds  may  be  used  for  term 
working  cafntal  loans. 

One  comrae»ter  suggested  a  5-year 
deferral  of  principal  payments  in  order 
to  allow  for  buildap  of  reserves.  FmHA 
believes  that  a  deferment  of  principal 
payment  up  to  S  years  should  provide 
adequate  time  for  the  intermediary  to 
establish  a  financially  viable  revolving 
loan  program  aiKl  that  a  S-year 
deferment  is  excessive.  This 
requirement  is  retained. 

One  commenter  suggested  that 
language  regarding  commitments  of 
Hnancial  support  from  public  agencies 
and  private  organizations  be  eliminated. 
FmHA  believes  that  an  important 
measure  of  an  organizati(Ki's  Hnancial 
strength  and  abilities  is  that  it  be  able  to 
secure  other  needed  funds  in 
implementing  a  sound  loan  program. 
Therefore,  it  is  retained  as  one  factor 
that  will  be  considered  in  evaluating  an 
applicant. 

One  commenter  suggested  that  FmHA 
target  funds  to  "other  low  income 
targeted  populations  such  as  AFDC 
recipients  and  dislocated  workers." 
FmHA  in  its  instruction  targets  "low- 
income  persons"  which  would  in  most 
instances  include  AFDC  recipients  and 
dislocated  workers.  Thus,  no  change 
from  the  proposed  rule  has  been  made. 

One  commenter  suggested  that  the 
requirement  for  cash  flow  projections  in 
applications  be  rewritten  to  require 
more  frequent  projections  of  cash  flow 
monthly  for  1  year  and  quarterly  for  2 
more  years.  FmHA  agrees  this  would  be 
desirable  for  analysis.  However,  such  a 
reporting  requirement  may  be  too  much 
of  a  burden  on  applicants  to  make  it  a 
minimum  requirement.  The  requirement 
for  3  years  of  annual  cash  flow 
projections  is  retained. 

One  commenter  requested  that  there 
should  be  an  application  deadline  to  Hie 
an  IRP  loan  application.  FmHA  believes 
a  deadline  on  the  receipt  of  IRP 
applications  is  not  necessary.  This  is  to 
ensure  that  the  application  process  is 
open  to  all  qualified  applicants  and 
reviewed  in  the  order  that  the 
applications  were  received.  The  request 
is  denied. 

One  commenter  commented  on  FmHA 
procedures  in  §  1948.123(d)  regarding 
timeframes  for  processing  applications 
and  suggested  that  FmHA  amend  this 
section  to  apply  to  projects  above 
$150,000  or  10  percent  of  the  principal 
loan  balance.  This  section  contains 
instructions  on  the  time  limit  in 
processing  the  IRP  application  by  FmHA 
and  does  not  apply  to  the  FmHA 


concurrence  required  on  loans  made  by 
the  intermediary  to  an  ultimate 
recipient.  The  requirement  is  related. 

FmHA  has  made  several  minor 
revisions  from  the  proposed  r\ile  to 
clarify  the  regulation  and  adjust  internal 
operating  procedures.  The  definition  of  a 
(tebtor  is  not  needed  and  has  been 
removed.  Sections  1948.101(b), 
1948.109(a),  1948.110(a)(1).  1951.853(a), 
and  19S1.854(a)(l)  have  been  revised  to 
clarify  that  FmHA  loan  funds  must  be 
used  by  intermediaries  to  relend  to 
ultimate  recipients  and  may  not  be  used 
by  the  intermediaries  for  their  own 
administrative  expenses  or  for  providing 
guarantees  or  other  technical  and 
financial  assistance.  This  is  a  revision  in 
language  for  clarity,  and  not  a  change  in 
the  intent  of  the  rule.  Sections  1948.125 
(c),  (e),  (f),  and  (g)  have  been  revised 
regarding  the  procedures  for  obligating  a 
loan.  This  is  a  change  in  internal  FmHA 
procedures  and  has  no  effect  on  the 
public.  Sections  1948.113(d)  and 
1951.866(c)  regarding  appraisals, 
§§  1948.117(a)  and  1951.872(a)  regarding 
intergovernmental  consultation. 
§1948.122(b)(9)  regarding  work  plans, 
§  1948.123(d)  regarding  processing  time, 
§§  1948.124(c)(2)  and  1948.128(b)(4) 
regarding  adverse  changes  in 
intermediaries,  and  1951.886(a) 
regarding  security,  have  all  been  revised 
for  clarity.  Sections  1951.887, 1951.883, 
1951.864, 1951.890, 1951.866(c), 
1951.871(b),  and  1951.877(b)  have  been 
revised  to  make  the  language  in  19S1-R 
conform  to  the  language  used  in  1948-C 
on  the  same  subjects.  No  change  in  the 
meaning  of  the  rule  is  intended.  Section 
1951.872(b)(2)  has  been  removed.  This 
paragraph  contained  environmental 
requirements  which  are  applicable  to 
new  loans  to  intermediaries  but  not  to 
loans  from  intermediaries  to  ultimate 
recipients.  It  was  included  in  the 
proposed  rule  in  error.  Revisions  have 
been  made  in  Subparts  A,  B,  and  C  of 
Part  1955  to  include  references  to  the 
Nonprofit  National  Corporations 
program.  These  revisions  deal  with 
internal  agency  procedures  and  do  not 
impact  on  the  public. 

List  of  Subjects 

7  CFR  Part  1948 

Credit,  Business  and  industry. 
Economic  development. 

7  CFR  Part  1951 

Loan  programs — Agriculture,  Rural 
areas. 

7  CFR  Part  1955 

Foreclosure.  Government  acquired 
property,  Government  property 
management.  Sale  of  Government 


acquired  property.  Surplus  Government 
property. 

Accordingiy.  Title  7,  Cbaptsr  X}nSL  of 
the  Code  of  Federal  RegulatioM  m 
amended  ••  follows: 

PART  1M8-4MJRAL  DEVELOPCMNf 

1.  The  authority  citation  forfut  1M8 
is  added  to  read  as  follows: 

Authority:  7  U.S.C.  1932  note:  5  U.S.C.  301;  7 
CFR  2.23;  7  CFR  2.70. 

2.  Part  1948  is  amended  by  adding 
Subpart  C  to  read  as  foHows: 

Subpart  C— Intermediary  Retending 
Program  (IRP) 

Sec 

1948.101  Introduction. 

1948.102  Definitions  and  abbreviations. 

1948.103  Eligibility  requirentenls. 
1948.104-1948.108    (Reserved) 

1948.109  Loan  purposes. 

1948.110  Ineligible  loan  purposes. 

1948.111  Terms  of  loans  to  intermediaries. 

1948.112  Interest  rates. 

1948.113  Security. 

1948.114  Conflict  of  interest. 

1948.115  Post  award  requirements. 

1948.116  Fees  and  charges. 

1948.117  Other  regulatory  requirements. 

1948.118  Loan  agreements  t>et ween  FmHA 
and  the  intermediary. 

1948.119-1948.121     (Reser\ed] 

1948.122  Application. 

1948.123  Filing  and  processing  applications 
for  loans. 

1948.124  FmHA  evaluation  of  application. 

1948.125  Loan  approval  and  obligating 
funds. 

1948.126  Loan  closing. 

1948.127  jReservedj 

1948.128  Request  to  make  loans  to  ultimate 
recipients. 

1948.129  (Reserved) 

1948.130  Non-Federal  funds. 
1948.131-1948.137     (Reservedl 
1948.138     Office  of  Inspector  General  and 

Office  of  General  Counsel  referrals. 
1948.139-1948.142     (Reserved  | 
1948.143     Appeals. 
1948.144-1948.147     (Reserved) 

1948.148  Exception  authority. 

1948.149  Exhibits. 

1948.150  OMB  ConUvl  Number. 

Subpart  C— Intermediary  Relending 
Program  (IRP) 

§  1948.101    Introduction. 

(a)  This  subpart  contains  regulations 
for  loans  made  by  the  Farmers  Home 
Administration  (FmHA)  to  eligible 
intermediaries  and  applies  to  borrowers 
and  other  parties  involved  in  making 
such  loans.  The  provisions  of  this 
subpart  supersede  conflicting  provisions 
of  any  other  subpart.  The  servicing  and 
liquidation  of  such  loans  will  be  in 
accordance  with  Subpart  R  of  Part  1951 
of  this  Chapter. 
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(b)  The  purpose  of  the  program  is  to 
finance  business  facilities  and 
community  development  projects  in 
rural  areas.  This  purpose  is  achieved 
through  loans  made  by  FmHA  to 
intermediaries  that  establish  programs 
for  the  purpose  of  providing  loans  to 
ultimate  recipients  for  business  facilities 
and  community  development  in  a  rural 
area.  It  is  anticipated  that  businesses 
assisted  through  this  program  will,  to  the 
maximum  extent  practicable,  use  farm 
labor  and  products  as  well  as  provide 
services  to  the  farm  community. 

(c)  The  loan  program  is  administered 
by  the  FmHA  National  Office.  The 
Director,  Business  and  Industry 
Division,  is  the  point  of  contact  for 
processing  activities  unless  otherwise 
delegated  by  the  Administrator. 

§  1948.102    DefinKkMis  and  abbreviations. 

(a)  General  definitions.  The  following 
definitions  are  applicable  to  the  terms 
used  in  this  subpart. 

(1)  Applicant.  The  intermediary 
applying  to  FmHA  for  loan  funds  for 
relending  to  ultimate  recipients  for 
business  facilities  and  community 
development  in  a  rural  area. 

(2)  Intermediary  (Borrower).  The 
entity  receiving  FmHA  loan  funds  for 
relending  to  ultimate  recipients  pursuant 
to  FmHA  requirements  found  in 

§  1948.103. 

(3)  Letter  of  Conditions.  FmHA's  letter 
of  proposed  terms  and  conditions  to  the 
intermediary  which  when  accepted  by 
the  intermediary  provides  the  binding 
conditions  under  which  FmHA  will 
make  a  loan  to  the  intermediary. 

(4)  Loan  Agreement.  The  signed 
agreement  between  FmHA  and  the 
intermediary  setting  forth  the  terms  and 
conditions  of  the  loan. 

(5)  Low-income.  The  level  of  income 
of  a  person  or  family  which  is  at  or 
below  the  Poverty  Guidelines  as  defined 
in  Section  673(2)  of  the  Community 
Services  Block  Grant  Act  (42  U.S.C. 
9902(2)). 

(6)  Market  value.  The  most  probable 
price  which  property  should  bring,  as  of 
a  specific  date  in  a  competitive  and 
open  market,  assuming  the  buyer  and 
seller  are  prudent  and  knowledgeable, 
and  the  price  is  not  affected  by  undue 
stimulus  such  as  forced  sale  or  loan 
interest  subsidy. 

(7)  Principals  of  intermediary.  Include 
members,  officers,  directors,  entities, 
and  other  entities  directly  involved  in 
the  operation  and  management  of  an 
intermediary  organization. 

(8)  Ultimate  recipient.  The  entity  or 
individual  receiving  financial  assistance 
from  the  intermediary. 

(9)  Rural  area.  Includes  all  territory  of 
a  State  that  is  not  within  the  outer 


boundary  of  any  city  having  a 
population  of  twenty-five  thousand  or 
more. 

(10)  State.  Any  of  the  fifty  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States. 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(11)  Technical  assistance  or  "trvice. 
Technical  assistance  or  service  is  any 
function  unreimbursed  by  FmHA 
performed  by  the  intermediary  for  the 
benefit  of  the  ultimate  recipient. 

(12)  Working  capital.  The  excess  of 
current  assets  over  current  liabilities.  It 
identifies  the  liquid  portion  of  total 
enterprise  capital  which  constitutes  a 
margin  or  bufter  for  meeting  obligations 
within  the  ordinary  operating  cycle  of 
the  business. 

(13)  Intermediary  Relending  Program 
(IRPJ.  A  program  operated  by  an 
intermediary  whereby  the  intermediary 
uses  loan  funds  received  from  FmHA. 
along  with  any  other  available  funds,  to 
make  loans  to  ultimate  recipients. 
Relending  programs  will  normally 
establish  revolving  funds  so  that  income 
from  loans  made  to  ultimate  recipients, 
in  excess  of  necessary  operating 
expenses  and  debt  payments,  will  be 
used  to  make  additional  loans  to 
ultimate  recipients. 

(b)  Abbreviations.  The  following 
abbreviations  are  applicable  to  this 
subpart: 

(1)  B&I — Business  and  Industry 

(2)  FmHA — Farmers  Home 
Administration 

(3)  IRP — Intermediary  Relending 
Program 

(4)  OGC— Office  of  the  General  Counsel 

(5)  OIG — Office  of  Inspector  General 

(6)  RDLF — Rural  Development  Loan 
Fund 

(7)  f/SDi4— United  States  Department  of 
Agriculture 

§  1948.103    Eligibility  requirements. 

(a)  The  intermediaries  which  may 
receive  FmHA  loan  funds  for  relending 
to  ultimate  recipients  are: 

(1)  Private  nonprofit  corporations. 

(2)  Public  agencies — Any  State  or 
local  government,  or  any  branch  or 
agency  of  such  government  having  the 
authority  to  act  on  behalf  of  that 
government,  borrow  funds,  and  engage 
in  activities  eligible  for  funding  under 
this  subpart. 

(3)  Indian  groups — Indian  tribes  on  a 
Federal  or  State  reservation  or  other 
federally  recognized  tribal  groups. 

(4)  Cooperatives — Incorporated  or 
unincorporated  associations,  at  least  51 
percent  of  whose  members  are  rural 
residents,  whose  members  have  one 
vote  each,  and  which  conduct,  for  the 


mutual  benefit  of  their  members,  such 
operations  as  producing,  purchasing, 
marketing,  processing  or  other  activities 
aimed  at  improving  the  income  of  their 
members  as  producers  or  their 
purchasing  power  as  consumers, 
(b)  The  intermediary  must: 

(1)  Be  fully  bonded  against  losses 
occurring  from  theft,  fraud, 
nonperformance,  etc. 

(2)  Have  the  legal  authority  necessary 
for  carrying  out  the  proposed  loan 
purposes  and  for  obtaining,  giving 
security  for,  and  repaying  the  proposed 
loan. 

(3)  Have  a  proven  record  of 
successfully  assisting  rural  business  and 
industry.  Such  record  will  normally 
consist  of: 

(i)  Recent  experience  in  loanmaking 
and  servicing  for  loans  that  are  similar 
in  nature  to  this  program; 

(ii)  A  delinquency  rate  acceptable  to 
FmHA  on  the  loans  in  the  intermediary's 
portfolio; 

(iii)  A  background  and  expertise  of 
the  intermediary's  staff  that  will  be 
making  and  servicing  the  portfolio 
acceptable  to  FmHA;  and 

(iv)  Capitalization  of  the  intermediary 
(for  making  such  loans]  acceptable  to 
FmHA. 

(c)  No  loans  will  be  extended  to  an 
intermediary  unless: 

(1)  There  is  adequate  assurance  of 
repayment  of  the  loan  based  on  the 
fiscal  and  managerial  capabilities  of  the 
applicant. 

(2)  The  loan  is  not  otherwise  available 
on  reasonable  (i.e.,  usual  and 
customary)  rates  and  terms  from  private 
sources  or  other  Federal,  State  or  local 
programs.  The  intermediary  and  each 
ultimate  recipient  must  certify  and 
document  that  the  ultimate  recipient  is 
unable  to  finance  the  proposed  project 
from  their  own  resources  or  through 
commercial  credit  or  other  Federal, 
State  or  local  programs  at  reasonable 
rates  and  terms. 

(3)  The  amount  of  the  loan,  together 
with  other  funds  available,  is  adequate 
to  assuie  completion  of  the  project  or 
achieve  the  purposes  for  which  the  loan 
is  made. 

(4)  The  total  amount  of  FmHA  loan 
funds  requested  by  the  intermediary 
plus  the  outstanding  balance  of  existing 
FmHA  loan(s)  will  not  exceed  $3,000,000 
per  intermediary. 

(d)  At  least  51  percent  of  the 
outstanding  interest  in  any  intermediary 
and  ultimate  recipient  must  have 
membership  or  be  owned  by  those  who 
are  either  citizens  of  the  United  States 
or  reside  in  the  United  States  after  being 
legally  admitted  for  permanent 
residence. 
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S1948.104-194S.108    [RMervMll 

§  1948.109    Loan  puiposM. 

(a)  Intermediaries.  PmHA  loan  funds 
will  be  used  by  the  intermediary  to 
provide  loans  to  ultimate  recipients  in 
accordance  with  paragraph  (b)  of  this 
section.  Prior  to  receiving  FmHA's 
concurrence  to  make  a  loan  to  an 
ultimate  recipient,  the  intermediary  must 
certify  to  FmPlA  that  any  assistance  to 
the  ultimate  recipient  involving  FmHA- 
related  funds,  complies  with  the  criteria 
in  this  section  and  S  1948.110  of  this 
subpart. 

(b)  Ultimate  recipients.  (1)  Financial 
assistance  &om  the  intermediary  to  the 
ultimate  recipient  must  be  for 
community  development  projects,  the 
establishment  of  new  businesses  and/or 
the  expansion  of  existing  businesses, 
creation  of  employment  opportunities 
and/or  saving  existing  jobs. 
Additionally,  the  ultimate  recipients 
must: 

(i]  Meet  the  objective  and  purpose  of 
the  program  as  described  in 
§  1948.101(b]  of  this  subpart 

(ii)  To  the  maximum  extent  possible 
use  labor  of  low-income  persons,  farm 
families,  and  displaced  farm  families 
needing  additional  income  to 
supplement  their  farming  operations, 
and 

(iii)  To  the  maximum  extent  possible 
be  innovative  in  providing  services  and/ 
or  products  for  the  public. 

(2)  Financial  assistance  involving 
FmHA  loan  funds  from  the  intermediary 
to  the  ultimate  recipient  may  include  but 
not  be  limited  to: 

(i)  Business  acquisitions,  construction, 
conversion,  enlargement  repair, 
modernization,  or  developent  cost 

(ii)  Purchasing  and  development  of 
land,  easements,  rights-of-way,  building, 
facilities,  leases,  or  materials. 

(iii)  Purchasing  of  equipment, 
leasehold  improvements,  machinery  or 
supplies. 

(iv)  Pollution  control  and  abatement. 

(v)  Transportation  services. 

(vi)  Startup  operating  costs  and 
working  capital. 

(vii)  Interest  (including  interest  on 
interim  Fmancing)  during  the  period 
before  the  facility  becomes  income 
producing,  but  not  to  exceed  3  years. 

(viii)  Feasibility  studies. 

(ix)  Reasonable  fees  and  charges  only 
as  specifically  listed  in  this 
subparagraph.  Authorized  fees  include 
loan  packaging  fees,  environmental  data 
collection  fees,  and  other  professional 
fees  rendered  by  professionals  generally 
licensed  by  individual  State  or 
accreditation  associations,  such  as 
Engineers,  Architects,  Lawyers, 
Accountants,  and  Appraisers.  The 


amount  of  fee  will  be  what  is  reasonable 
and  customary  in  the  community  or 
region  where  the  project  is  located.  Any 
such  fees  are  to  be  fully  documented 
and  justified  as  outlined  in  §  1948.116(b) 
of  this  subpart. 

(x)  Aquaculture  including 
conservation,  development,  and 
utilization  of  water  for  aquaculture. 
Aquaculture  means  the  culture  or 
husbandary  of  aquatic  animals  or  plants 
by  private  industry  for  commerical 
purposes  including  the  culture  and 
growing  of  fish  by  private  industry  for 
the  purpose  of  granting  or  augmenting 
publicly-owned  or  regulated  stocks  of 
fish. 

§  1948.110    IneNgiM*  loan  purposes. 

(a)  Intermediaries.  FmHA  loans  may 
not  be  used  by  the  intermediary: 

(1)  For  payment  of  the  intermediary's 
own  administrative  costs  or  expenses. 

(2)  To  purchase  goods  or  services  or 
render  assistance  in  excess  of  what  is 
needed  to  accomplish  the  piupose  of  the 
ultimate  recipient's  project 

(3)  For  distribution  or  payment  to  the 
owner,  partners,  shareholders,  or 
beneficiaries  of  the  ultimate  recipient  or 
members  of  their  families  when  such 
persons  will  retain  any  portion  of  their 
equity  in  the  ultimate  recipient. 

(4)  For  charitable  and  educational 
institutions,  churches,  organizations 
afniiated  with  or  sponsored  by 
churches,  and  fraternal  organizations. 

(5)  For  assistance  to  government 
employees,  military  personnel,  or 
principals  or  employees  of  the 
intermediary  who  are  directors,  officers 
or  have  major  ownership  (20  percent  or 
more)  in  the  ultimate  recipient 

(6)  For  relending  in  a  city  vwth  a 
population  of  twenty-five  thousand  or 
more  as  determined  by  the  latest 
decennial  census. 

(7)  For  a  loan  to  an  ultimate  recipient 
which  has  applied  or  received  a  loan 
from  another  intermediary  unless  FmHA 
provides  prior  written  approval  for  such 
loan. 

(8)  For  any  line  of  credit 

(9)  To  finance  more  than  75  percent  of 
the  total  cost  of  a  project  by  the  ultimate 
recipient.  The  total  amount  of  FmHA 
loan  funds  requested  by  the  ultimate 
recipient  plus  the  total  outstanding 
balance  of  any  existing  FmHA  financial 
assistance  consisting  of  loans  and 
guarantees  will  not  exceed  $150,000. 
Other  loans,  grants,  and/or  intermediary 
or  ultimate  recipient  contributions  or 
funds  from  other  sources  must  be  used 
to  make  up  the  difference  between  the 
total  cost  and  the  assistance  provided 
by  FmHA. 

(b)  Ultimate  recipients.  Ultimate 
recipients  may  not  use  assistance 


received  from  intermediaries  involving 
FmHA  funds: 

(1)  For  agricultural  production,  which 
means  the  cultivation,  production 
(growing),  harvesting,  either  directly  or 
through  integrated  operations,  of 
agricultural  products  (crops,  animals, 
birds  and  marine  life,  either  for  fiber  or 
food  for  human  consumption,  and 
disposal  or  marketing  thereof,  the 
raising,  housing,  feeding,  breeding, 
hatching,  control  and/or  management  of 
farm  and  domestic  animals).  Exceptions 
to  this  definition  are: 

(i)  Aquaculture  as  identified  under 
eligible  purposes. 

(ii)  Commercial  nurseries  primarily 
engaged  in  the  production  of  ornamental 
plants  and  trees  and  other  r.urccry 
products  such  as  bulbs,  florists'  greens, 
flowers,  shrubbery,  flower  and 
vegetable  seeds,  sod,  the  growing  of 
vegetables  from  seed  to  the  transplant 
stage. 

(iii)  Forestry,  which  includes 
establishments  primarily  engaged  in  the 
operation  of  timber  tracts,  tree  farms, 
forest  nurseries,  and  related  activities 
such  as  reforestation. 

(iv)  Financial  assistance  for  livestock 
and  poultry  processing  as  identified 
under  eligible  purposes. 

(v)  The  growing  of  mushrooms  or 
hydroponics. 

(2)  For  the  transfer  of  ownership 
unless  the  loan  will  keep  the  business 
from  closing,  or  prevent  the  loss  of 
employment  opportunities  in  the  area,  or 
provide  expanded  job  opportunities. 

(3)  For  community  antenna  television 
services  or  facilities. 

(4)  For  any  legitimate  business 
activity  when  more  than  10  percent  of 
the  annual  gross  revenue  is  derived  from 
legalized  gambling  activity. 

(5)  For  any  illegal  activity. 

(6)  For  any  otherwise  eligible  project 
that  is  in  violation  of  either  a  Federal. 
State  or  local  environmental  protection 
law  or  regulation  or  an  enforceable  land 
use  restriction  unless  the  financial 
assistance  required  will  result  in  curing 
or  removing  the  violation. 

(7)  For  any  hotels,  recreation,  or 
amusement  centers. 

(8)  For  any  tourist,  recreation,  or 
amusement  centers. 

§1948.111    Tenns  of  loans  to 
Intennediaries. 

(a)  No  loans  to  intermediaries  shall  be 
extended  for  a  period  exceeding  30 
years.  Principal  payments  on  these  loans 
will  be  made  at  least  annually.  The 
initial  principal  payment  may  be 
deferred  (during  the  period  before  the 
facility  becomes  income  producing)  by 
FmHA.  but  not  more  than  3  years. 
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(b)  The  terms  of  loan  repayment  to 
intermediaries  will  be  those  stipulated 
in  the  loan  agreement  and/or 
promissory  note,  as  agreed  to  and 
executed  by  FmHA  and  intermediaries. 

§  1 948. 1 1 2    Interest  rates. 

(a)  Loans  made  by  FmHA  pursuant  to 
this  subpart  shall  bear  interest  at  a  fixed 
rate  of  one  percent  (1%)  per  annum  over 
the  term  of  the  loan. 

(b)  Interest  rates  charged  by 
intermediaries  to  ultimate  recipients 
shall  be  negotiated  by  those  parties. 
Intermediaries  are  encouraged  to  make 
loans  at  the  lowest  possible  rate,  taking 
into  account  the  cost  of  the  loan  funds  to 
the  intermediary  and  the  cost  of 
administering  the  loan  portfolio. 

(c)  Interest  income,  service  fees,  and 
other  authorized  financing  charges 
received  by  intermediaries  operating 
relending  programs  may  be  used  to  pay 
for:  The  costs  of  administering  the  IRP, 
the  provision  of  technical  assistance  to 
borrowers,  the  absorption  of  bad  debts 
associated  with  IRP  loans,  and 
repayment  of  debt.  Proposed  budgets  to 
cover  the  administrative  costs  of 
intermediaries  must  be  submitted 
annually  to  FmHA.  All  proceeds  in 
excess  of  those  needed  to  cover 
authorized  expenses,  as  described 
above,  must  revolve  back  into  the  IRP 
and  be  available  for  relending  to  eligible 
ultimate  recipients. 

§1948.113    Security. 

(a)  Loans  to  intermediaries.  Unless 
otherwise  approved  by  FmHA,  security 
for  the  FmHA  loan  will  be  separate  and 
apart  from  security  for  other  loans  for 
which  the  intermediary  is  either  maker 
or  payee.  All  loans  to  intermediaries 
will  be  adequately  secured.  Security  for 
such  loans  may  include  but  is  not 
limited  to: 

(1)  any  really,  personalty,  or 
intangibles  capable  of  being  mortgaged, 
pledged,  or  otherwise  encumbered  by 
the  intermediary  in  favor  of  FmHA;  and 

(2)  any  realty,  personalty,  or 
intangibles  capable  of  being  mortgaged, 
pledged,  or  otherwise  encumbered  by  an 
ultimate  recipient  in  favor  of  FmHA. 

(b)  Loans  from  intermediaries  to 
ultimate  recipients.  Security 
requirements  for  loans  from 
intermediaries  to  ultimate  recipients  will 
be  negotiated  between  the 
intermediaries  and  ultimate  recipients. 
FmHA  concurrence  is  required  only 
when  security  for  the  loan  from  the 
intermediary  to  the  ultimate  recipient 
will  also  serve  as  security  for  the  FmHA 
loan. 

(c)  Additional  security.  The  FmHA 
may  require  additional  security  at  any 
time  during  the  term  of  a  loan  to  an 


intermediary  if,  after  review  and 
monitoring,  an  assessment  indicates  the 
need  for  such  security  to  protect  the 
Government's  interest. 

(d)  Appraisals  for  security  for  all 
loans  to  intermediaries  and  for  loans  to 
ultimate  recipients  serving  as  security 
for  loans  to  intermediaries.  Real 
property  serving  as  security  will  be 
appraised  by  a  qualified  appraiser.  For 
ail  other  types  of  property,  a  valuation 
shall  be  made  using  any  recognized, 
standard  technique  for  the  type  of 
property  involved  (including  standard 
reference  manuals),  and  this  valuation 
shall  be  described  in  the  loan  file. 

§1948.114    Conflict  of  interML 

The  intermediary  will,  for  each 
proposed  loan  to  an  ultimate  recipient, 
inform  FmHA  in  writing  and  furnish 
such  additional  evidence  as  FmHA 
requests  as  to  whether  and  the  extent  to 
which  the  intermediary  or  its  principal 
officers  (including  immediate  family) 
hold  any  legal  or  financial  interest  or 
influence  in  the  ultimate  recipient,  or  the 
ultimate  recipient  or  any  of  its  principal 
officers  (including  immediate  family) 
holds  any  legal  or  financial  interest  or 
influence  in  the  intermediary.  FmHA 
shall  determine  whether  such 
ownership,  influence  or  financial 
interest  is  sufficient  to  create  a  potential 
conflict  of  interest.  In  the  event  FmHA 
determines  there  is  a  conflict  of  interest, 
the  intermediary's  assistance  to  the 
ultimate  recipient  will  not  be  approved 
until  such  conflict  is  eliminated. 

§  1948.115    Post  award  requirentents. 

(a)  Intermediaries  receiving  loans 
under  this  program  shall  be  governed  by 
these  regulations,  the  Loan  Agreement, 
the  approved  work  plan,  security 
interests,  and  any  other  conditions 
which  the  FmHA  may  impose  in 
awarding  a  loan.  Prior  to  making  a  loan 
commitment  to  an  ultimate  recipient,  the 
intermediary  must  receive  FmHA's 
concurrence  in  the  proposed  use  of  loan 
funds  outlined  in  §  1948.128  of  this 
Subpart. 

(b)  Unless  otherwise  specifically 
agreed  to  in  writing  by  the  FmHA,  any 
loan  funds  held  by  an  intermediary  and 
any  funds  obtained  from  loaning  FmHA- 
derived  funds  and  recollecting  them, 
that  are  not  immediately  needed  by  the 
intermediary  for  an  ultimate  recipient, 
should  be  deposited  in  an  interest 
bearing  account  in  a  bank  or  other 
financial  institution  which  will  be 
covered  by  a  form  of  federal  deposit 
insurance.  Any  interest  or  income 
earned  as  a  results  of  such  deposits 
shall  be  used  by  the  intermediary  only 
for  purposes  authorized  by  FmHA. 


§1948.116    Fees  and  Charges. 

(a)  Late  payment  charges.  Unpaid 
principal  or  interest  on  the  loan  to  the 
intermediary  will  be  handled  as 
specified  in  the  Loan  Agreements 
attached  as  Exhibit  II  to  these 
regulations.  Late  payment  charges  on  a 
loan  to  an  ultimate  recipient  may  be 
made  when  a  loan  payment  has  not 
been  received  within  the  customary 
timeframe  allowed  as  agreed  upon  by 
the  ultimate  recipient  and  intermediary. 
The  term  "payment  received"  means 
that  the  payment  in  cash  or  check, 
money  order,  or  similar  medium  has 
been  received  by  the  intermediary  at  its 
designated  place  of  payment. 

(b)  Documentation  of  fees.  AH  fees 
and  charges  must  be  specifically 
documented  and  justified  on  Form 
FmHA  1948-1.  "Application  for  Loan 
(Intermediary  Relending  Program)."  or 
on  an  addendum  to  the  application  at 
the  time  the  loan  request  is  submitted  to 
FmHA  for  processing.  Allowable  fees 
will  be  those  reasonably  and 
customarily  charged  intermediaries  in 
similar  circumstances  in  the  ordinary 
course  of  business  and  are  subject  to 
FmHA  review  and  concurrence. 

(c)  Eligible  packagers  and  payment  of 
fees.  Packaging  fees  include  services 
rendered  by  others  in  connection  with 
preparation  of  the  application  and 
seeing  the  transaction  through  to  final 
decision.  These  services  may  or  may  not 
be  performed  by  an  investment  banker. 
If  an  investment  banker  provides 
needed  assistance  in  addition  to  the 
packaging  of  the  loan,  additional 
charges  may  be  added  to  the  packaging 
fee.  The  maximum  allowable  packaging 
fees  are  2  percent  of  the  total  principal 
amount.  Packaging  fees,  investment 
banker  fees,  and  any  other  fees  and 
charges  not  specifically  provided  for  in 
this  section  are  permitted  subject  to 
FmHA  review  and  written  approval. 

§  1948.1 17    Ottier  regulatory  requirements. 

(a)  Intergovernmental  consultation. 
The  Intermediary  Relending  Program  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  The  approval  of 
a  loan  to  an  intermediary  will  be  the 
subject  to  intergovernmental 
consultation.  For  each  ultimate  recipient 
to  be  assisted  with  a  loan  under  this 
subpart  and  for  which  the  State  in  which 
the  ultimate  recipient  is  to  be  located 
has  elected  to  review  the  program  under 
their  intergovernmental  review  process, 
the  State  Point  of  Contact  must  be 
notified.  Notification,  in  the  form  of  a 
project  description,  can  be  initiated  by 
the  intermediary  or  the  ultimate 
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recipient.  Any  comments  from  the  State 
must  be  included  with  the 
intermediary's  request  to  use  the  FmHA 
loan  funds  for  the  ultimate  recipient. 
Prior  to  FmHA's  decision  on  the  request, 
compliance  with  the  requirements  of 
intergovernmental  consultation  must  be 
demonstrated  for  each  ultimate 
recipient.  These  requirements  should  be 
carried  out  in  accordance  with  FmHA 
Instruction  1940-1,  "Intergovernmental 
Review  of  Farmers  Home 
Administration  Programs  and 
Activities,"  available  in  any  FmHA 
office. 

(b)  Environmental  requirements.  (1) 
Unless  specifically  modified  by  this 
section,  the  requirements  of  Subpart  G 
of  Part  1940  of  this  Chapter  apply  to  this 
subpart.  FmHA  will  give  particular 
emphasis  to  ensuring  compliance  with 
the  environmental  policies  contained  in 
SS  1940.303  and  1940.304  in  Subpart  G  of 
Part  1940  of  this  Chapter.  Intermediaries 
and  ultimate  recipients  of  loans  must 
consider  the  potential  environmental 
impacts  of  their  projects  at  the  earliest 
planning  stages  and  develop  plans  to 
minimize  the  potential  to  adversely 
impact  the  environment. 

(2)  As  part  of  the  intermediary's 
application  for  a  loan,  the  intermediary 
must  provide  a  completed  Form  FmHA 
1940-20,  "Request  for  Environmental 
Information,"  for  each  Class  I  or  Class  II 
project  specifically  identified  in  its  plan 
submitted  with  its  loan  application. 
FmHA  will  review  the  application, 
supporting  materials,  and  any  required 
Forms  FmHA  1940-20.  and  initiate  a 
Class  II  environmental  assessment  for 
the  application.  This  assessment  will 
focus  on  the  potential  cumulative 
impacts  of  the  projects  as  well  as  any 
environmental  concerns  or  problems 
that  are  associated  with  indi\  idual 
projects  and  that  can  be  identified  at 
this  time  from  the  information 
submitted.  Because  neither  the 
completion  of  the  environmental 
assessment  nor  the  approval  of  the 
application  is  an  FmHA  commitment  to 
the  use  of  loan  funds  for  a  specific 
project  no  public  notification 
requirements  for  a  Class  II  assessment 
will  apply  to  the  application.  The 
affected  public  has  not  been  sufficiently 
identified  at  this  stage  of  the  FmHA 
review.  Should  an  application  be 
approved,  each  project  to  be  assessed 
will  undergo  the  applicable 
environmental  review  and  public 
notification  requirements  in  Subpart  G 
of  Part  1940  of  this  Chapter  prior  to 
FmHA's  consent  to  use  loan  funds  for  an 
ultimate  recipient.  FmHA  will  prepare 
an  Environmental  Impact  Statement  for 
any  application  for  a  loan  determined  to 


have  a  significant  effect  on  the  quality 
of  the  human  environment.  Both  the 
intermediary  and  the  ultimate  recipient 
will  cooperate  and  furnish  such 
information  and  assistance  as  FmHA 
needs  to  make  any  of  its  environmental 
determinations. 

(3)  As  part  of  the  intermediary's 
request  to  FmHA  for  concurrence  to 
make  a  loan  to  an  ultimate  recipient,  the 
intermediary  will  include  for  the 
ultimate  recipient  a  properly  completed 
Form  FmHA  1940-20,  if  it  is  classified  as 
a  Class  I  or  Class  II  action.  FmHA  will 
complete  the  environmental  review 
required  by  Subpart  G  of  Part  1940  of 
this  Chapter.  The  results  of  this  review 
will  be  used  by  FmHA  in  making  its 
decision  on  the  request. 

(c)  Equal  opportunity  and 
nondiscrimination  requirements.  [1]  In 
accordance  with  Title  V  of  Pub.  L  93- 
495,  the  Equal  Credit  Opportunity  Act, 
neither  the  intermediary  nor  FmHA  will 
discriminate  against  any  apphcant  on 
the  basis  of  race,  color,  religion,  national 
origin,  age,  physical  or  mental  handicap 
(provided  that  the  applicant  has  the 
capacity  to  enter  into  a  binding 
contract),  sex  or  marital  status  with 
respect  to  any  aspect  of  a  credit 
transaction  anytime  FmHA  loan  funds 
are  involved. 

(2)  The  regulations  contained  in  Part 
1901,  Subpart  E  of  this  Chapter  apply  to 
loans  made  under  this  program. 

(3)  The  Administrator  will  assure  that 
equal  opportunity  and 
nondiscrimination  requirements  are  met 
in  accordance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  "Nondiscrimination 
in  Federally  Assisted  Programs,"  42 
U.S.C.  2000d-2000d-4.  If  there  is 
indication  of  noncompliance  with  these 
requirements,  such  facts  will  be  reported 
in  writing  to  the  Administrator,  ATTN: 
Equal  Opportunity  Officer. 

§  1948.1 18    Loan  agreements  between 
FmHA  and  tlw  intermediary. 

A  loan  agreement  must  be  executed 
by  the  intermediary  and  FmHA  at  loan 
closing  for  each  loan.  The  loan 
agreement  will  be  prepared  by  FmHA 
and  reviewed  by  OGC  prior  to  the  loan 
closing.  Part  1948,  Subpart  C,  Exhibit  II 
(available  from  the  FmHA  National 
Office  or  any  FmHA  State  Office),  may 
be  used  as  a  guide.  The  loan  agreement, 
as  a  minimum,  must  contain  the 
following  provisions: 

(d)  The  loan  agreement  will  set  out; 

(1)  The  amount  of  the  loan. 

(2)  The  interest  rate. 

(3)  The  term  and  repayment  schedule. 

(4)  The  provisions  for  late  charges. 
The  intermediary  shall  pay  a  late  charge 
of  4  percent  of  the  payment  due  of 
principal  and/or  interest  if  payment  for 


either  of  these  is  not  received  within  15 
calendar  days  following  the  due  date. 
The  late  charge  shall  be  considered 
unpaid  if  not  received  within  30 
calendar  days  of  the  missed  due  date  for 
which  it  was  imposed.  Any  unpaid  late 
charge  shall  be  added  to  principal  and 
be  due  as  an  extra  payment  at  the  end 
of  the  term.  Acceptance  of  a  late  charge 
by  FmHA  does  not  constitute  a  waiver 
of  default. 

(5)  Disbursement  procedure. 
Disbursement  of  loan  funds  by  FmHA  to 
the  intermediary  shall  take  place  after 
the  loan  agreement  and  promissory  note 
are  executed,  and  any  other  conditions 
precedent  to  disbursement  of  funds  are 
fully  satisfied.  The  intermediary  may 
draw  down  only  such  funds  as  are 
necessary  to  cover  a  30-day  period  in 
implementing  its  approved  work 
program.  Advances  will  be  requested  by 
the  intermediary  in  writing.  The 
intermediary  may  use  Form  FmHA  440- 
11,  "Estimate  of  Funds  Needed  for  30- 
Day  Period  Commencing ,"  to 

show  the  amount  of  funds  needed  during 
the  30-day  period."  The  date  of  such 
drawdovkm  shall  constitute  the  date  the 
funds  are  advanced  under  the  loan 
agreement  for  purposes  of  computing 
interest  payments. 

(6)  Provisions  regarding  default  On 
the  occurrence  of  any  event  of  default 
FmHA  may  declare  all  or  any  portion  of 
the  debt  and  interest  to  be  immediately 
due  and  payable  and  may  proceed  to 
enforce  its  rights  under  the  loan 
agreement  or  any  other  instruments 
securing  or  relating  to  the  loan  and  in 
accordance  with  the  applicable  law  and 
regulations.  Any  of  the  following  may  be 
regarded  as  an  "event  of  default"  in  the 
sole  discretion  of  the  FmH,\: 

(i)  Failure  of  the  intermediary  to  carry 
out  or  comply  with  the  specific  activities 
in  its  loan  application  as  approved  by 
FmHA  or  loan  terms  and  conditions,  or 
any  terms  or  conditions  of  the  loan 
agreement  or  any  applicable  Federal  or 
State  laws,  or  with  such  USDA  or  FmHA 
regulations  as  may  become  generally 
applicable  at  any  time. 

(ii)  Failure  of  the  intermediary  to  pay 
within  15  calendar  days  of  its  due  date 
any  installment  of  principal  or  interest 
on  its  promissory  note  to  FmHA. 

(iii)  The  occurrence  of: 

(A)  The  intermediary's  becoming 
insolvent  or  ceasing,  being  unable,  or 
admitting  in  writing  its  inability  to  pay 
its  debts  as  they  mature,  or  making  a 
general  assignment  for  the  benefit  of.  or 
entering  into  any  composition  or 
arrangement  with  creditors; 

(B)  Proceedings  for  the  appointment  of 
a  receiver,  trustee  or  liquidator  of  the 
intermediary,  or  of  a  substantial  part  of 
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its  assets,  being  authorized  or  instituted 
by  or  against  it. 

(iv)  Submission  or  making  of  any 
report,  statement,  warranty,  or 
representation  by  the  intermediary  or 
agent  on  its  behalf  to  USDA  or  FmHA  in 
connection  with  the  financial  assistance 
awarded  hereunder  which  is  false, 
incomplete  or  incorrect  in  any  material 
respect. 

(v)  Failure  of  the  intermediary  to 
remedy  any  material  adverse  change  in 
its  fmancial  or  other  condition  (such  as 
the  representational  diaracter  of  its 
board  of  directors  or  policymaking 
body)  arising  since  the  date  of  FmHA's 
award  of  assistance  hereunder,  which 
condition  was  an  inducement  to  FmHA's 
original  award. 

(7)  Insurance  requirements,  (i)  Hazard 
insurance  with  a  standard  mortgage 
clause  naming  the  intermediary  as 
beneficiary  will  be  required  by  the 
intermediary  on  every  ultimate 
recipient's  project  in  an  amount  that  is 
at  least  the  lesser  of  the  depredated 
replacement  value  of  the  property  being 
insured  or  the  amount  of  the  loan. 
Hazard  insurance  includes  fire, 
windstorm,  Hghtning,  hail,  business 
interruption,  explosion,  riot  civil 
commotion,  aircraft,  vehicle,  marine, 
smoke,  builder's  risk,  public  liability, 
property  damage,  flood  or  mudslide,  or 
any  other  hazard  insurance  that  may  be 
required  to  protect  the  security.  The 
intermediary's  interest  in  the  insurance 
will  be  assigned  to  the  FmHA. 

(ii)  Ordinarily,  life  insurance,  which 
may  be  decreasing  term  insurance,  is 
required  for  the  principals  and  key 
employees  of  the  ultimate  recipient  and 
will  be  assigned  or  pledged  to  the 
intermediary  and  subsequently  to 
FmHA.  A  schedule  of  life  insurance 
available  for  the  benefit  of  the  loan  will 
be  included  as  part  of  the  application. 

(iii)  Workmen's  compensation 
insurance  on  ultimate  recipients  is 
required  in  accordance  with  State  law. 

(iv)  The  intermediary  is  responsible 
for  determining  if  an  ultimate  recipient 
is  located  in  a  special  flood  or  mudslide 
hazard  area  anytime  FmHA  loan  funds 
are  involved.  If  the  ultimate  recipient  is 
in  a  flood  or  mudslide  area,  then  flood 
or  mudslide  insurance  must  be  provided 
in  accordance  with  Subpart  B  of  Part 
1806  of  this  Chapter  (FmHA  Instruction 
426.2). 

(b)  The  intermediary  will  agree: 

(1]  Not  to  make  any  changes  in  the 
intermediary's  articles  of  incorporation, 
charlHror  by-laws  without  the 
conc^ence  of  FmHA. 

(2)  Not  to  make  a  loan  commitment  to 
an  ultimate  recipient  without  first 
receiving  FmHA's  written  concurrence 
in  the  proposed  use  of  loan  funds. 


(3)  To  maintain  a  separate  ledger  and 
segregated  account  for  IRP  funds. 

(4)  To  FmHA  reporting  requirements 
on  the  intermediary  by  providing: 

(i)  An  annual  audit:  dates  of  audit 
report  period  need  not  necessarily 
coincide  with  other  reports  on  the  ORP. 
Audits  shall  be  due  90  days  following 
the  audit  period.  Audits  must  cover  all 
of  the  intermediary's  activities.  Audits 
will  be  performed  by  an  independent 
certified  public  accountant  or  by  an 
independent  public  accountant  licensed 
and  certified  on  or  before  December  31. 
1970,  by  a  regulatory  authority  of  a  State 
or  other  political  subdivision  of  the 
United  States.  An  acceptable  audit  will 
be  performed  in  accordance  with 
generally  accepted  auditing  standards 
and  include  such  tests  of  the  accounting 
records  as  the  auditor  considers 
necessary  in  order  to  express  an  opinion 
on  the  financial  condition  of  the 
intermediary.  FmHA  does  not  require  an 
unqualified  audit  opinion  as  a  result  of 
the  audit.  Compilations  or  reviews  do 
not  satisfy  the  audit  requirement. 

(ii)  Quarterly  reports  for  periods 
ending  March  31,  June  30,  September  30, 
and  December  31  (due  30  days  after  the 
end  of  the  period).  FmHA  at  its  option 
may  change  this  requirement  to 
semiannual  reports.  These  reports  shall 
contain  information  only  on  the  IRP  loan 
ftmds,  or  if  other  funds  are  included,  the 
IRP  loan  program  portion  shall  be 
segregated  from  the  others;  and  in  the 
case  where  the  intermediary  has  more 
than  one  IRP  loan,  from  FmHA,  a 
separate  report  shall  be  made  for  each 
of  these  IRP  loans.  The  reports  will 
include: 

(A)  Form  FmHA  1951-4,  "Report  of 
IRP/RDLF  Lending  Activity"  (available 
in  the  FmHA  National  Office).  This 
report  will  include  information  on  the 
intermediary's  lending  activity,  income 
and  expenses,  and  financial  condition 
and  a  summary  of  names  and 
characteristics  of  the  ultimate  recipients 
the  intermediary  has  financed. 

(B)  Project  Progress  Review  Narrative 
(iii)  An  annual  report  on  the  extent  on 

which  increased  employment,  income 
and  ownership  opportunities  are 
provided  to  low-income  persons,  farm 
families,  and  displaced  farm  families  for 
each  loan  made  by  such  intermediary. 

(iv)  Proposed  budget  for  the  following 
year. 

(v)  Other  reports  as  FmHA  may 
require  from  time  to  time. 

(5)  Before  the  first  relending  of  FmHA 
funds  to  the  ultimate  recipient,  to  obtain 
written  FmHA  approval  of: 

(i)  All  forms  to  be  used  for  relending 
purposes,  including  application  forms, 
loan  agreements,  promissory  notes,  and 
security  instruments. 


(ii)  Intermediary's  policy  with  regard 
to  the  amount  and  form  of  security  to  be 
required. 

(6)  To  obtain  approval  of  FmHA 
bef(N«  making  any  major  changes  in 
forms  or  policy. 

(7)  To  secure  the  indebtedness  by 
pledging  its  portfolio  of  investments 
derived  from  the  proceeds  of  the  loan 
award,  and/or  pledging  its  real  and 
personal  iwoperty,  and  other  rights  and 
interests  as  FmHA  may  require. 

(8)  To  provide  additional  security  and 
execute  any  additional  lien  instnunents 
as  FmHA  may  require  at  any  time 
during  the  term  of  the  loan  if.  after 
review  and  monitoring,  an  assessment 
indicates  the  need  for  such  security  to 
protect  the  Government's  interest 

§§1948.119-1948.121    [Ressrved] 

§1948^122    AppMcsMoa 

An  application  will  consist  of: 

(a)  Form  FmHA  194S-1,  "Application 
For  Loan  (Intermediary  Relending 
Program)." 

(b)  A  written  work  plan  and  other 
evidence  FmHA  requires  to  demonstrate' 
the  feasibility  of  the  intermediary's 
program  to  meet  the  objectives  of  this 
program.  The  plan  must,  at  a  minimum: 

(1)  Dociunent  the  intermediary's 
ability  to  administer  an  Intermediary 
Relending  Program  in  accordance  with 
the  provisions  of  this  subpart.  In  order 
to  adequately  demonstrate  the  abiUty  to 
administer  the  program,  the 
intermediary  must  provide  a  complete 
listing  of  all  personnel  responsible  for 
administering  this  program  along  with  a 
statement  of  their  qualifications  and 
experience.  The  personnel  may  be  either 
members  or  employees  of  the 
intermediary's  organization  or  contract  ■ 
personnel  hired  for  this  purpose.  If  the   "f 
personnel  are  to  be  contracted  for,  the 
contract  between  the  intermediary  and 
the  entity  providing  such  service  will  be 
submitted  for  FmHA's  review  and  the 
terms  of  the  contract  and  its  duration 
must  be  sufficient  to  adequately  service 
the  FmHA  loan  through  to  its  ultimate 
conclusion.  If  FmHA  determines  the 
personnel  lack  the  necessary  expertise 

to  administer  the  program,  the  loan 
request  will  not  be  approved. 

(2)  Document  the  intermediary's 
ability  to  commit  financial  resources 
under  the  control  of  the  intermediary  to 
the  establishment  of  an  Intermediary 
Relending  Program.  This  should  include 
a  statement  of  the  80urce(s)  of  non- 
FmHA  funds  for  administration  of  the 
intermediary's  operations  and  financial 
assistance  for  projects. 

(3)  Include  a  proposal  for  adequately 
seouing  the  FniHA  loan.  The  proposal 
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should  speciHcally  address  those  items 
of  security  outlined  in  S  1948.113  of  this 
subpart. 

(4)  Include  a  detailed  statement  of  the 
proposed  use  of  FmHA  loan  funds.  This 
should  include  an  outline  of  what  will 
constitute  project  eligibility  for  rmancial 
assistance  the  intermediary  will  make 
available  to  ultimate  recipients. 

(5)  Demonstrate  a  need  for  loan  funds. 
As  a  minimum,  the  intermediary  should 
Identify  a  sufficient  number  of  proposed 
and  known  ultimate  recipients  it  has  on 
hand  to  justify  FmHA  funding  of  its  loan 
request. 

(6)  Include  a  list  of  proposed  fees  and 
other  charges  it  will  assess  the  ultimate 
recipients  it  funds. 

(7)  Demonstrate  to  FmHA's 
satisfaction  that  the  intermediary  has 
secured  commitments  of  significant 
financial  support  from  public  agencies 
and  private  organizations. 

(8)  Provide  evidence  to  FmHA's 
satisfaction  that  the  intermediary  has  a 
proven  record  of  obtaining  private  and/ 
or  philanthropic  funds  for  the  operation 
of  similar  programs  to  the  one  contained 
in  this  subsection. 

(9)  Include  the  intermediary's  plan 
(specific  loan  purposes)  for  relending  the 
loan  funds.  The  plan  must  be  of 
sufficient  detail  to  provide  FmHA  with  a 
complete  understanding  of  what  the 
intermediary  will  accomplish  by  lending 
the  funds  to  the  ultimate  recipient  and 
the  complete  mechanics  of  how  the 
funds  will  get  from  the  intermediary  to 
the  ultimate  recipient.  The  eligibility 
criteria,  the  application  process,  method 
of  disposition  of  the  funds  to  the 
ultimate  recipient,  monitoring  of  the 
ultimate  recipient's  accomplishments, 
and  reporting  requirements  by  the 
ultimate  recipient's  management  are 
some  of  the  items  that  must  be 
addressed  by  the  intermediary's 
relending  plan. 

(c)  Form  FmHA  1940-20.  "Request  for 
Environmental  Information,"  for  all 
projects  identified  in  the  intermediary's 
plan  that  are  Class  I  or  Class  II  actions 
under  Subpart  G  of  Part  1940  of  this 
Chapter. 

(d)  Comments  from  the  State  single 
point  of  contact,  if  the  State  has  elected 

^to  review  the  program  under  Executive 
drder  12372.  "Intergovernmental  Review 
of  Federal  I'rograms." 

(e)  Cost  estimates  and  forecasts  of 
contingency  funds  to  cover  inflation  or 
project  changes. 

(f)  A  pro  forma  balance  sheet  at 
startup  and  for  at  least  3  additional 
projected  years:  financial  statements  for 
the  last  3  years,  or  from  inception  of  the 
operations  of  the  intermediary  if  less 
than  3  years;  and  projected  cash  flow 
and  earnings  statements  for  at  least  3 


years  supported  by  a  list  of  assumptions 
showing  the  basis  for  the  projections. 

(g)  A  written  agreement  will  be  signed 
by  the  intermediary  to  assure  that  there 
is  no  misunderstanding  concerning 
FmHA  audit  requirements. 

(h)  Form  FmHA  400-1.  "Equal 
Opportunity  Agreement." 

(i)  Form  FmHA  400-4,  "Assurance 
Agreement" 

(j)  Complete  organizational 
documents,  including  evidence  of 
authority  to  conduct  the  proposed 
activities. 

(k)  Evidence  that  the  loan  is  not 
available  at  reasonable  rates  and  terms 
from  private  sources  or  other  Federal. 
State,  or  local  programs. 

(1)  Latest  audit  report,  if  available. 

§194<.123    FHing  and  processing 
applications  for  loans. 

(a)  Intermediaries'  contact. 
Intermediaries  desiring  FmHA 
assistance  in  this  subpart  may  file 
applications  with  the  FmHA  National 
Office.  Director,  Business  and  Industry 
(B&I)  Division.  Washington.  DC  20250. 
The  Director.  Business  and  Industry 
Division,  may  be  contacted  to  discuss 
assembly,  preparation,  and  processing 
of  applications. 

(b)  Filing  applications.  Intermediaries 
must  file  the  complete  application,  in 
one  package.  Applications  received  by 
FmHA  will  be  considered  in  the  order 
received. 

(c)  Loan  priorities.  Priority 
consideration  will  be  given  to 
intermediaries  whose  written  plan,  as 
required  by  5  1948.122.  demonstrates 
that  the  intermediary: 

(1)  Will  provide  financial  assistance  to 
ultimate  recipients  that  provide  the 
greatest  benefit  to  low-income  persons, 
farm  families,  and  displaced  farm 
families. 

(2)  Will  involve  the  most  financial 
assistance  from  other  sources  in 
providing  assistance  to  the  ultimate 
recipients  as  provided  by  this  program. 

(d)  Timeframe  for  processing 
applications  for  loans.  All  loan 
applications  must  be  approved  or 
disapproved,  and  the  intermediary 
notified  in  writing,  not  later  than  60 
calendar  days  after  receipt  of  a 
completed  application. 

(1)  If  an  application  is  not  complete, 
the  intermediary  will  be  notified,  in 
writing,  not  later  than  20  calendar  days 
after  receipt  of  the  application  by 
FmHA.  of  the  reason(s]  the  application 
is  incomplete. 

(2)  When  an  application  is 
disapproved,  the  written  notification  to 
the  intermediary  will  state  the  reason(s) 
for  disapproval. 


(3)  When  an  application  is 
disapproved  and  subsequent  action,  as 
the  result  of  an  appeal,  reverses  or 
revises  the  initial  decision.  FmHA  will 
notify  the  intermediary  of  such  action 
within  15  calendar  days  after  the 
reversal/revision  decision  is  made. 

§194«.124    FmHA  evaluation  of 
application. 

(a)  FmHA  will  prepare  Form  FmHA 
2033-34.  "Management  System  Card- 
Business  and  Industry."  in  accordance 
with  FmHA  Instruction  2033-F. 

(b)  Applications  will  be  organized  in  a 
loan  file  in  accordance  with  FmHA 
Instruction  2033-A  The  intermediary's 
Internal  Revenue  Service  (IRS)  tax 
number  preceded  by  State  and  County 
code  numbers  will  constitute  the  case 
number  to  be  used  on  all  FmHA  forms. 

(c)  The  FmHA  Administrator  or 
designee  will  evaluate  the  application 
and  make  a  determination  whether  the 
intermediary  is  eligible:  the  proposed 
loan  is  for  an  eligible  purpose:  there  is 
reasonable  assurance  of  repayment 
ability,  sufficient  collateral,  and 
sufficient  equity:  there  is  a  need  for  an 
environmental  impact  statement  or 
environmental  mitigation:  there  are  any 
unresolved  intei^govemmental 
consultation  issues;  and  the  proposed 
loan  complies  with  all  applicable 
statutes  and  regulations.  If  FmHA 
determines  it  is  unable  to  provide  the 
loan,  the  intermediary  will  be  informed 
in  writing.  Such  notification  will  include 
the  reasons  for  denial  of  the  loan.  If 
FniHA  is  able  to  provide  the  loan,  it  will 
provide  the  intermediary  a  letter  of 
conditions  listing  all  requirements  for 
such  loan. 

(1)  Requirements  listed  in  letters  of 
conditions  will  ordinarily  include: 
maximum  amount  of  loan  which  may  be 
considered,  terms  of  loan,  description  of 
the  use  of  loan  funds,  verification 
requirements,  disbursement  of  funds, 
security  requirements,  and  audit  reporis 
required. 

(2)  The  letter  of  conditions  will 
contain  the  following  paragraphs: 

This  letter  establishes  conditions  which 
must  be  understood  and  agreed  to  by  you 
before  further  consideration  may  t>e  given  to 
the  application.  Any  changes  in  project  cost, 
source  of  funds,  project  scope,  or  any  other 
significant  changes  in  the  project  of 
intermediary  must  be  reported  to  and 
approved  by  FmHA  by  written  amendment  to 
this  letter.  Any  changes  not  approved  by 
FmHA  shall  be  cause  for  discontinuing 
processing  of  the  application. 

Tliis  letter  is  not  to  be  considered  as  loan 
approval  or  as  representation  to  the 
availability  of  funds.  The  docket  may  be 
completed  on  the  basis  of  a  loan  not  to 
exceed  $ . 
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The  intermediary  must  certify  at  loan 
dosing  that  since  PmHA's  issuance  of  the 
letter  of  condition*  tbere  has  been  no 
material  adverae  dMnge(a)  in  ita  financial 
condition  nor  any  olber  material  adverse 
change  in  the  intcsmediaiy. 

The  loan  will  be  cooaidered  approved  on 
the  date  a  signed  oopy  of  Form  FmMA  1940-1. 
"Request  for  Obligation  of  Funds,"  is  mailed 
to  you. 

Please  complete  and  return  the  attached 
Form  FmHA  442r-46,  "Letter  of  Intent  to  Meet 
Conditions,"  if  you  desire  that  further 
consideration  be  given  your  application. 

If  the  conditions  set  ^h  in  this  letter  are 

not  met  within days  froni  the  date 

hereof,  the  proceaaing  of  the  application  ia 
Butomaticaliy  lenninated. 

(3)  The  Administrator  or  designee  is 
the  only  person  authorized  to  execute 
the  letter  of  conditions. 

(d)  Immediately  after  reviewing  the 
conditions  and  requirements  in  the  letter 
of  conditions,  the  intermediary  should 
complete,  sign  and  return  the  Form 
FmHA  422^46  to  the  FmHA 
Administrator.  If  certain  conditions 
cfinnot  be  met  die  borrower  may 
propose  alternate  conditions  to  FmHA. 
The  Administrator  or  designee  must 
concur  with  any  changes  made  to  the 
initially  issued  or  proposed  letter  of 
cfmditions. 

(e)  If  at  any  time  prior  to  loan 
approval  it  is  decided  that  favorable 
action  will  not  be  taken  on  an 
application.  FmHA  will  notify  the 
applicant  in  writing  oi  the  reasons  why 
the  re<piest  was  not  favorably 
considered.  The  notification  to  the 
applicant  toiu  state  that  a  review  of  this 
dedsian  by  FmHA  may  be  requested  by 
the  applicant  in  accordance  with 
Subpart  B  of  Part  1900  of  this  Chapter. 


§  1948.125 
funds. 


Loan  approval  and  ottllpsWnj 


The  loan  will  be  considered  approved 
on  the  date  the  signed  copy  of  Form 
FmHA  1940-1  is  mailed  te  the 
intermediary.  The  Administrator  or 
designee  may  request  an  obligation  of 
funds  when  available  and  according  to 
the  following: 

(a)  Form  FmHA  1940-1,  authorizing 
fun^  to  be  reserved,  may  be  executed 
by  the  loan  approving  official  providing 
the  intermediary  has  the  legal  authority 
to  contract  for  a  loan,  and  to  enter  into 
reqtared  agreements  and  has  signed 
Form  FmHA  1940-1. 

(b)  If  approval  was  concurred  in  by 
the  National  Office,  a  copy  oi  the 
concurring  memmandum  will  be 
attached  to  the  original  of  Form  FmHA 
1940-1. 

(c)  The  Admiiustrator  or  designee  will 
request  an  obligation  of  loan  funds  by 
signing  Form  FmHA  1940-1.  contacting 
the  Finance  Office  Appropriation 


Accounting  Section  by  telephone,  and 
then  mailing  a  copy  of  the  Form  FmHA 
1940-1  to  the  Finance  Office. 

(d]  The  obligation  date  and  date  the 
intermediary  is  notified  of  loan  approval 
is  six  working  days  from  the  date  funds 
are  reserved  unless  an  exception  is 
granted  by  the  National  Office. 

(e]  Immediately  after  verifying  by 
telephone  contact  with  the  Finance 
Office  that  funds  have  been  reserved, 
the  Administrator  or  designee  wiO  notify 
the  Legislative  Affairs  and  Public 
Information  Staff  m  the  National  Office 
as  required  by  FmHA  Instruction  2015-C 
(available  in  any  FmHA  State  Office). 

(f)  The  Administrator  or  designee  will 
record  the  date  of  intermediary 
notification  on  the  original  of  Form 
FmHA  1940-1  and  include  it  as  a 
permanent  part  of  the  official  FmHA  file. 

(g)  If  a  transfer  of  obligation  of  funds 
is  necessary,  complete  Form  FmHA  450- 
10,  "Advice  of  Borrower's  Change  of 
Address.  Name.  Case  Number,  or  Loan 
Number,"  and  mail  a  copy  to  the 
Finance  Office.  An  obligation  of  funds 
established  for  an  intermediary  may  be 
transferred  to  a  different  [substituted) 
intermediary  provided: 

(1)  The  substituted  intermediary  is 
eligible  to  receive  the  assistance 
approved  for  the  original  intermediary: 

(2)  The  substituted  intermediary  bears 
a  close  and  genuine  relationship  to  the 
original  intermediary;  and 

(3)  The  need  for  and  scope  of  the 
project  and  the  purpose(8]  for  which 
FmHA  funds  will  be  used  remain 
substantially  unchanged. 


9t94aLl2S 

(a)  After  the  lettw  of  conditions  has 
been  issued  and  proposed  closing 
docimients  have  been  prepared,  FmHA 
will  forward  the  loan  docket  to  the 
Regional  OGC  in  the  region  in  which  the 
borrower  is  located  for  review.  For  the 
purpose  of  this  paragraph,  the  District  of 
Columbia  is  considered  to  be  in 
Maryland.  After  an  administrative 
review.  FmHA  will  include  with  the 
docket  a  letter  with  recommendations 
and  indicating  any  H>edal  items, 
documents,  or  problems  that  need  to  be 
addressed  specifically  which  may  have 
a  significant  impact  upon  the  loan  or 
may  be  contrary  to  the  regulation.  The 
docket  will  be  assembled  for  OGC 
review  and  indexed  and  tabbed.  The 
OGC  will  review  the  docket  and  furnish 
advice  to  FmHA  on  noted  deficiencies. 
Upon  receipt  of  the  OGCs  advice. 
FmHA  will  correct  or  cause  to  be 
corrected  any  noted  deficiencies.  Loans 
will  be  closed  by  FmHA  with  the 
assistance  of  the  OGC  Regicmal 
Attorney  who  will  issue  closing 
instructions  detailing  the  requirements 


and  any  actions  necessary  to  proceed 
with  the  loan  closing. 

(b)  In  all  cases,  the  Administrator  or 
designee  will  conduct  a  review  before 
the  loan  is  closed  to  assure  that  all 
requirements  of  the  application,  letter  of 
conditions,  and  Loan  Agreement  have 
been  met  including  required 
certifications,  and  will  provide  such 
verification  in  the  loan  file,  including 
arrangements  for  annual  audit  reports. 
The  intermediary's  certifications  will 
include  the  following: 

(1)  No  major  changes  have  been  made 
in  the  intermediary's  work  plan  except 
those  approved  in  the  interim  by  FmHA. 

(2)  All  requirements  of  the  letter  of 
conditions  have  been  met. 

(3)  Equity  requirements  have  been 
met.  A  reconciliation  of  the 
intermediary's  assets  and  net  worth 
fix}m  the  latest  financial  statement  to  the 
date  of  loan  closing  will  be  provided 
with  this  certification. 

(4)  There  has  been  no  material 
adverse  change  in  the  intermediary's 
financial  condition  nor  any  material 
adverse  change  in  the  intermediary 
since  the  issuance  of  the  letter  of 
conditions.  If  there  have  been  adverse 
changes,  they  must  be  explained  by  the 
intermediary.  They  may  be  waived,  at 
the  sole  discretion  of  FmHA.  Financial 
data  must  not  be  more  than  60  days  old 
at  loan  closing. 

(c)  FmHA  personnel  shall  not  sign  any 
documents  other  than  those  specifically 
provided  for  in  this  subpart 

(d)  The  National  Office  will  review 
any  requests  fmr  changes  to  the  letter  of 
conditions.  The  National  Office  wiU 
approve  rally  minor  changes  which  do 
not  materially  affect  the  project,  its 
capacity,  employment  original 
projections  or  credit  factors.  Changes  in 
legal  entities  or  where  tax 
considerations  are  the  reason  for  change 
wiU  not  be  approved. 

(e)  At  loan  dosing  the  intermediary 
will  provide  sufficient  evidence  to 
enable  FtnHA  to  ascertain  that  no  claim 
or  liens  of  laborers,  materialmen, 
contractors,  subcontractors,  suppliers  of 
machinery  and  equipment  or  other 
parties  are  against  die  security  of  the 
intermediary,  and  that  no  suits  are 
pending  or  threatened  that  would 
adversely  a^ect  the  security  of  the 
intermediary  when  the  security 
instruments  are  filed. 


§1948.127   ffteaarvad) 

g  1948.128    ReqiMsU  to  maka  loans  to 


(a)  When  an  intermediary  proposes  to 
use  funds  obtained  from  FmHA  to  make 
a  loan  to  an  ultimate  recipient  and  prior 
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to  final  approval  of  such  loan,  the 
intennediary  will  submit  to  FmHA  a 
copy  of  the  ultimate  recipient's 
application  and  provide  certification 
that  the  ultimate  recipient  is  eligible;  the 
proposed  loan  is  for  an  eligible  purpose; 
and  the  proposed  loan  complies  with  all 
applicable  statates  and  regulations.  No 
commitment  of  loan  funds  to  the 
ultimate  recipient  may  be  made  by  the 
intermediary  until  an  affirmative 
decision  on  proceeding  with  funding  to 
the  ultimate  recipient  is  rendered  by 
FmHA. 

(b)  As  part  of  the  intermediary's 
request  to  FmHA  for  concurrence  to 
make  a  loan  to  an  ultimate  recipient,  the 
intermediary  will  include  for  the  project 
a  properly  completed  Form  FmHA  1940- 
20  executed  by  the  ultimate  recipient 
FmHA  will  review  the  Form  FmHA 
1940-20,  and  complete  the 
environmental  review  in  accordance 
with  S  1948.117  of  this  Subpart.  The 
results  of  this  review  will  be  used  by 
FmHA  in  making  its  decision  on  the 
request. 

(c)  The  intermediary  will  provide,  for 
FmHA  review,  all  comments  obtained  in 
accordance  with  paragraph  (a]  of 

§  1948.117  of  this  Subpart, 
"Intergovernmental  review." 

(d)  If  FmHA  determines  it  is  unable  to 
concur  with  the  loan  request,  the 
intermediary  will  be  informed  in  writing 
the  reasons  for  denial. 

§1948.129    [R«Mrv«d] 

§1948.130    Non-FMtenri  funds. 

Once  all  the  FmHA-derived  loan 
funds  have  been  utilized  by  the 
intermediary  for  assistance  to  ultimate 
recipients  according  to  the  provisions  of 
these  regulations  and  loan  agreement, 
new  ultimate  recipients  fmanced 
thereafter  from  the  intermediary's 


revolving  loan  fund  shall  not  be 
considered  as  being  derived  from 
Federal  funds  and  the  requirements  of 
these  regulations  will  not  be  imposed  on 
(hose  new  ultimate  recipients.  Ultimate 
recipients  assisted  by  the  intermediary 
with  FmHA-derived  loan  funds  shall  be 
required  to  ccnnply  with  the  provisions 
of  these  regulations  and/or  loan 
agreement. 

§§1948.131-1948.137    (RmotvmI] 

§1948.138    Offlcs  Of  InspMtor  Gwieral 
and  Office  of  Qwieral  Counsel  referrals. 

When  facts  or  circimistances  indicate 
that  criminal  violations,  civil  fraud, 
misrepresentations,  or  regulatory 
violations  may  have  been  committed  by 
an  applicant  or  an  intermediary,  FmHA 
will  refer  the  case  to  the  appropriate 
Regional  In^>ector  General  for 
Investigations,  OIG,  USDA,  in 
accordance  with  FmHA  Instruction 
2012-B  (available  in  any  FmHA  office) 
for  criminal  investigation.  Any  questions 
as  to  whether  a  matter  should  be 
referred  will  be  resolved  through 
consultation  with  OIG  for  Investigations 
and  the  FmHA  designee  and  confirmed 
in  writing.  In  order  to  assure  protection 
of  the  financial  and  other  interests  of  the 
Government,  a  duplicate  of  the 
notification  will  be  sent  to  OGC.  OGC 
will  be  consulted  on  legal  questions. 
After  OIG  has  accepted  any  matter  for 
investigation,  FmHA  staff  must 
coordinate  with  OIG  in  advance 
regarding  routine  servicing  actions  on 
existing  loans. 

§§1948.139-1948.142    [Reserved] 

§1948.143    Appeals. 

Any  appealable  adverse  decision 
made  by  FmHA  which  affects  the 
borrower  may  be  appealed  upon  written 


request  of  the  aggrieved  party  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  Chapter. 

§§1948.144-1948.147    [Reservedi 

§1948.148    Exception  aitthortty. 

The  Administrator  may  in  individual 
cases  grant  an  exception  to  any 
requirement  or  provision  of  this  Subpart 
which  is  not  inconsistent  with  an 
applicable  law  or  opinion  of  the 
Comptroller  General,  provided  the 
Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest  The  basis  for  this 
exception  will  be  fully  documented.  The 
documentation  will:  demonstrate  the 
adverse  impact  identify  the  particular 
requirement  involved;  and  show  how 
the  adverse  impact  will  be  eliminated. 

§1948.149    Exhibits. 

The  following  documents  may  be  used 
in  connection  with  this  program;  they 
are  incorporated  into  this  Subpart  and 
made  a  part  hereof.  They  are  not 
published  in  the  Federal  Re^ster  but 
may  be  obtained  in  any  FmHA  State 
OfHce  or  in  the  National  Offfce. 

(a)  Exhibit  I,  "Note  (Intermediary 
Relending  Program)." 

(b)  Exhibit  II,  "Loan  Agreement 
(Intermediary  Relending  Program).** 

(c)  Exhibit  HI,  "Loan  Docket" 

§1948.150    0MB  Control  Number. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  OfiRce  of 
Management  and  Budget  and  assigned 
OMB  Control  Number  0575-0130.  In 
accordance  with  5  CFR  1320, 
summarized  below  is  the  annualized 
pubhc  reporting  burden  for  this 
regulation. 


Sect.  o(  Regulations 


(A) 


TMs 


(B) 


Foon  No.  <lt 
any) 


(C) 


Estimated 

No.  of 

respondents 

(D) 


Reports  filed 
annually 


(E) 


Total  annual 
responses 
(d)  X  (e) 


EsLNo.  o( 
marvtws. 

P« 
response 

(G) 


Est  total 

marvhours 

(f)  X  (g) 

(H) 


Reporting  Requirements— No  Forms 


1948.103(b)(1). 
1948.103(b)(2). 
1948.103(b)(5). 

1948.103(c)(2). 

1948.109(a) 

1948.114 

1948.117(a) 

194e.122(b) 


1948  124(c). 

1948126 

1948.128 

1948.143 


Evidence  of  10%  equity _ „..„ 

Endorsement  of  the  Governor _ 

Eviderx^e  of  ability  to  admirfister  revolving  loan 

program. 

Certification  of  lack  of  financing 

Certificate  of  Compliance 

Conflict  of  ir>terest _ 

State  comments...- _ _ 

Intermediary's  woric  plan  to  demonstrate  feasitMlty 

of  its  operation. 

Letter  of  Conditions 

Loan  Closing  Certification 

Certification  to  malte  loans  to  ultimate  recipients... 
Request  for  Appeal 


Written 

Written 

Written „ 

Written 

Written „. 

Written _ 

Written 

Written  plan. 

Written 

Written 

Written 

Letter 


IS 

1 

35 
35 

"IS 

1 - 

1  

10 
10 
10 

On  occasion... 
On  occasion... 
On  occasiort... 
1 

IS 

1    

10 

1 

10 
5 

On  occasion-. 

1 

35 

1.0 

35.0 

35 

1.0 

350 

35 

1.0 

350 

35 

1.0 

35.0 

50 

2.0 

100.0 

50 

1.0 

50.0 

50 

1.5 

75.0 

35 

120 

4200.0 

IS 

15 

22.5 

10 

3.5 

35.0 

50 

2.0 

100.0 

5 

2.0 

10.0 
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S«cl  of  Regulations 
(A) 


Title 


(B) 


Fofm  No.  (it 
any) 


(C) 


^^^IT'       Reports  filed 
No.  of       !       ^-...iK. 


respondents 
(0) 


annually 
(E) 


Total  annual  ^^^s°'  Est  total 

responses    i  ^^  man-hoofS 

«fl  '  <«)     I  res^  <"  ■  <9' 

(F)                     (G)  (H) 


Form  Approved  with  ttiis  Docket 


1948.122.. 


Application  for  Loan  (Intermediary  Retending  Pro-  I  1948-1 
gram). 


35 


35 


50.0 


1750.0 


Reporting  Requirements  Approved  Under  Other  l^mtsers 


1948.117(b)(2) 

1948.1118<b)(4Mli)(A). 


1948.124<d). 


Request  for  Environmental  Information.. 
Report  of  IRP/RDLF  Lending  Activity ... 


Letter  of  Intent  to  Meet  Conditions.. 


1940-20 

(0575- 

0094). 
1951-4 

(approval 

requested 

«Mth7 

CFR 

1951-R). 
442-46 

(0575- 

0015). 


Recordkeeping  Requirements 


Exh.  I 

1948.118  Exh.  H. 


Promissory  Note 

Loan  Agreement 

Total  Reporting 

Total  Recordkeeping.. 
Docket  Total 


10 
10 


440 

440 


1.0 
1.5 


100 
15  0 

6.482 
25 

6.507 


UMI 


PART  1951— SERVICING  AND 
COLLECTIONS 

3.  The  authority  citation  for  Part  1951 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  7  U.S.C.  1932  note; 
42  U.S.C.  1480;  5  U.S.C.  301;  7  CFR  2.23;  7  CFR 
2.70. 


Subpart  F— Analyzing  Credit  Needs 
and  Graduation  of  Borrowers 


4.  Section  1951.251  is  revised  to  read 
as  follows: 

§  1951.251    Purpose. 

This  subpart  prescribes  the  policies  to 
be  followed  when  analyzing  a 
borrower's  needs  for  continued  Farmers 
Home  Administration  (FmHA) 
supervision,  further  credit  and 
graduation.  All  borrowers'  loan 
account(s)  will  be  reviewed  for 
graduation  in  accordance  with  this 
subpart,  except  Guaranteed,  Watershed, 
Resource  Conservation  and 
Development,  Rural  Development  Loan 
Fund  and  Intermediary  Relending 
P*rogram  loans. 

5.  Part  1951  is  amended  by  adding 
Subpart  R  to  read  as  follows: 


Subpart  R— Rural  Development  Loan 
Servicing 

Sec. 

1951.851  Introduction. 

1951.852  Definitions  and  abbreviations. 

1951.853  Loan  purposes  for  undisbursed 
RDLF  loan  funds  from  HHS. 

1951.854  Ineligible  assistance  purposes. 
1951.855-1951.858    [Reserved! 

1951.859  Terms  of  loans. 

1951.860  Interest  on  loans. 
1951.861—1951.865     [Reserved] 

1951.866  Security. 

1951.867  Conflict  of  interest. 
1951.868—1951.870    [Reserved] 
1951.871     Post  award  requirements. 
1951.87-2    Other  regulatory  requirements. 
1951.873—1951.876     [Reserved] 
1951.877    Loan  agreements. 
1951.878-1951.880    [Reserved] 

1951.881  Loan  servicing. 

1951.882  Field  visits. 

1951.883  Reporting  requirements. 

1951.884  Non-Federal  funds. 

1951.885  Loan  classifications. 
1951.886-1951.888     ]Reserved] 

1951.889  Transfer  and  assumption. 

1951.890  Office  of  Inspector  General  and 
Office  of  General  Counsel  referrals. 

1951.891  Liquidation:  default. 
1951.892-1951.893    ]Reservedl 

1951.894  Debt  settlement. 

1951.895  (Reserved] 

1951.896  Appeals. 

1951.897  Exception  authority. 
1951.898-1951.899  [Reserved] 
1951.900     OMB  Control  Number. 


Subpart  R— Rural  Development  Loan 

Servicing 

§  1951.851     Introduction. 

(a)  This  Subpart  contains  regulations 
for  servicing  or  liquidating  loans  made 
by  the  Farmers  Home  Administration 
(FmHA)  under  the  Intermediary 
Relending  Program  (IRP)  to  eligible  IRP 
intermediaries  and  applies  to  ultimate 
recipients  and  other  involved  parties. 
The  provisions  of  this  Subpart 
supersede  conflicting  provisions  of  any 
other  Subpart. 

(b)  This  Subpart  also  contains 
regulations  for  servicing  the  existing 
Rural  Development  Loan  Fund  (RDLF) 
loans  previously  approved  and 
administered  by  the  U.S.  Department  of 
Health  and  Human  Services  (HHS) 
under  45  CFR  Part  1076.  This  action  is 
needed  to  implement  the  provisions  of 
Section  1323  of  the  Food  Security  Act  of 
1985,  Pub.  L.  99-198,  which  provides  for 
the  transfer  of  the  loan  servicing 
authority  for  those  loans  from  the  HHS 
to  the  U.S.  Department  of  Agriculture 
(USDA). 

(c)  The  portion  of  this  regulation 
pertaining  to  loanmaking  applies  to 
RDLF  intermediaries  cited  in 

§  1951.851(b)  which  have  RDLF  funds 
from  HHS  and  have  not  fully  utilized 
relending  of  those  funds  to  ultimate 
recipients  at  the  date  of  these 
regulations.  The  loanmaking  of  all  other 
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IRP  loans  serviced  by  this  regulation  is 
in  accordance  with  Part  1948.  Subpart  C 
of  this  Chapter. 

(d)  These  regulations  do  not  negate 
contractual  arrangements  that  were 
previously  made  by  the  HHS.  Office  of 
Community  Services  (OCS),  or  the 
intermediaries  operating  relending 
programs  that  have  already  been 
entered  into  with  ultimate  recipients 
under  previous  regulations. 

(e)  The  loan  program  is  administered 
by  the  FmHA  National  Office.  The 
Director,  Business  and  Industry 
Division,  is  the  point  of  contact  for 
servicing  activities  unless  otherwise 
delegated  by  the  Administrator. 

§1951.852    Definition*  and  ■bbravtaitiont. 

(a)  General  definitions.  The  following 
defmitions  are  applicable  to  the  terms 
used  in  this  Subpart. 

(1)  Intermediary  (Borrower).  The 
entity  receiving  FmHA  loan  funds  for 
relending  to  ultimate  recipients.  FmHA 
becomes  an  intermediary  in  the  event  it 
takes  over  loan  servicing  and/or 
liquidation. 

(2)  Loan  Agreement  The  signed 
agreement  between  FmHA  and  the 
intermediary  setting  forth  the  terms  and 
conditions  of  the  loan. 

(3)  Low-income.  The  level  of  income 
of  a  person  or  family  which  is  at  or 
below  the  Poverty  Guidelines  as  defined 
in  section  673(2)  of  the  Community 
Services  Block  Grant  Act  (42  U.S.C 
9902(2)). 

(4)  Market  value.  The  most  probable 
price  which  property  should  bring,  as  of 
a  specific  date  in  a  competitive  and 
open  market,  assuming  the  buyer  and 
seller  are  prudent  and  knowledgeable, 
and  the  price  is  not  affected  by  undue 
stimulus  such  as  forced  sale  or  loan 
interest  subsidy. 

(5)  Principals  of  intermediary. 
Includes  members,  officers,  directors, 
and  other  entities  directly  involved  in 
the  operation  and  management  of  an 
intermediary  organization. 

(6)  Ultimate  recipient.  The  entity 
receiving  financial  assistance  from  the 
intermediary.  This  may  be 
interchangeable  with  the  term 
"subrecipient"  in  some  documents 
previously  issued  by  HHS. 

(7)  Rural  area.  Includes  all  territory  of 
a  State  that  is  not  within  the  outer 
boundary  of  any  city  having  a 
population  of  twenty-five  thousand  or 
more. 

(8)  State.  Any  of  the  fifty  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 


(9)  Technical  assistance  orservioe. 
Technical  assistance  or  service  is  any 
function  unreimbursed  by  Fn^iA 
performed  by  the  intermediary  for  the 
benefit  of  the  ultimate  recipient. 

(10)  Working  capitai.  The  excess  df 
current  assets  over  current  liabilities.  It 
identifies  the  liquid  portion  of  total 
enterprise  capital  which  constitutes  a 
margin  or  buffer  for  meeting  obligations 
within  the  ordinary  operating  cycle  ef 
the  business. 

(b)  Abbreviations.  The  following 
abbreviations  are  applicable: 

(1)  55/— Business  and  Industry 

(2)  CSA — Comnnmity  Services 
Administration 

(3)  if/S— Environmental  Impact 
Statement 

(4)  FmHA — ^Farmers  Home 
Administration 

(5)  //7/S— U.S.  Department  of  Health 
and  Human  Services 

(8)  /flP— Intermediary  Relending 
Program 

(7)  OCS — Office  ef  Community  Services 

(8)  OIG — Office  of  Inspector  General 

(9)  OGC— Office  of  the  General  Counsel 

(10)  RDLF— Rural  Development  Loan 
Fund 

(11)  t;5Z7/4— United  States  Department 
of  Agriculture 

§  1*51j853    Loan  purpose*  for  undistMirsed 
RDLF  loan  funds  from  HHS. 

(a)  RDLF  Intermediaries.  Rural 
Development  Loan  funds  will  be  used  by 
the  RDLF  intermediary  to  provide  loans 
to  ultimate  recipients  in  accordance 
with  paragraph  (b)  of  this  section. 
Interest  income,  service  fees,  and  other 
authorized  financing  charges  received 
by  RDLF  intermediaries  operating 
relending  programs  may  be  used  to  pay 
for  The  costs  of  administering  the  RDLF 
relending  program,  the  provision  of 
technical  assistance  to  batreeren.  the 
absorption  of  bad  debts  associated  with 
RDLF  loans,  and  repayment  of  debt.  All 
proceeds  in  excess  of  those  needed  to 
cover  authorized  expenses,  as  described 
above,  must  be  returned  to  FmHA. 

(b)  Ultimate  recipients. 

(1)  Financial  assistance  from  the 
intermediary  to  the  ultimate  recipient 
must  be  for  business  facilities  and 
community  developneat  prefects  in 
rural  areas. 

(2)  Financial  assistance  involving 
Rural  Development  Loan  funds  from  the 
intermediary  to  the  ultimate  recipient 
may  include  but  not  be  limited  to: 

(i)  Business  acquisitions,  construction, 
conversion,  enlargement,  repair, 
modernization,  or  development  cost. 

(ii)  Purchasing  and  development  of 
land,  easements,  rights-of-way,  building, 
facilities,  leases,  or  materials. 


(iii)  Purchasing  of  equipment, 
leasehold  improvements,  machinery  or 
supplies. 

(iv)  Pollution  control  and  abatement. 

(v)  Transportation  services. 

(vi)  Startup  operating  costs  and 
working  capital. 

(vii)  Interest  (including  interest  on 
interim  financing)  during  the  period 
before  the  facility  becomes  income 
producing,  but  not  to  exceed  3  years. 

(viii)  Feasibility  studies. 

(ix)  Reasonable  fees  and  charges  only 
as  specifically  Usted  in  this 
subparagraph.  Authorized  fees  include 
loan  packaging  fees,  environmental  data 
collection  fees,  and  other  professional 
fees  rendered  by  professionals  generally 
licensed  by  individual  State  or 
accreditation  associations,  such  as 
Engineers,  Architects,  Lawyers, 
Accountants,  and  Appraisers.  The 
amount  of  fee  will  be  what  is  reasonable 
and  customary  in  the  community  or 
region  where  the  project  is  located.  Any 
such  fees  are  to  be  fully  documented 
and  justified  as  outlined  in  S  1948.116(b) 
of  Part  1948,  Subpart  C. 

(x)  Aquaculture  including 
conservation,  development,  and 
utilization  of  water  for  aquaculture. 
Aquaculture  means  the  culture  or 
husbandry  of  aquatic  animals  or  plants 
by  private  industry  for  commercial 
purposes  including  the  culture  and 
growing  of  fish  by  private  industry  for 
the  purpose  of  granting  or  augmenting 
publicly-owned  or  regulated  stock  of 
fish. 


§1951J54    Ineligible  BseistanGe  purposes. 

(a)  RDLF  Intermediaries.  RDLF  loans 
may  not  be  used  by  the  intermediary: 

(1)  For  payment  of  the  intermediary's 
own  administrative  costs  or  expenses. 

(2)  To  purchase  goods  or  services  or 
render  assistance  in  excess  of  what  Is 
needed  to  accomplish  the  purpose  of  the 
ultimate  recipient  project. 

(3)  For  distribution  or  payment  to  the 
owner,  partners,  shareholders,  or 
beneficiaries  of  the  ultimate  recipient  or 
members  of  their  famihes  when  such 
persons  will  retain  any  portion  of  their 
equity  in  the  ultimate  recipient. 

(4)  For  charitable  and  educational 
institutions,  churches,  organizations 
affiliated  with  or  sponsored  by 
churches,  and  fraternal  organizations. 

(5)  For  assistance  to  government 
employees,  military  personnel,  or 
principals  or  employees  of  the 
intennediary  who  are  directors,  officers 
or  have  major  ownership  (20  percent  or 
more)  in  the  ultimate  recipient. 

(6)  For  relending  in  a  city  with  a 
population  of  twenty-five  thousand  or 
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more  as  determined  by  the  latest 
decennial  census. 

(7)  For  a  loan  to  an  ultimate  recipient 
which  has  applied  or  received  a  loan 
from  another  intermediary  unless  FmHA 
provides  prior  written  approval  for  such 
loan. 

(8)  For  any  line  of  credit. 

(9)  To  finance  more  than  75  percent  of 
the  total  cost  of  a  project  by  the  ultimate 
recipient.  The  total  amount  of  RDLF 
loan  funds  requested  by  the  ultimate 
recipient  plus  the  outstanding  balance  of 
any  existing  RDLF  loan(s)  will  not 
exceed  $150,000.  Other  loans,  grants, 
and/or  intermediary  or  ultimate 
recipient  contributions  or  funds  from 
other  sources  must  be  used  to  make  up 
the  difference  between  the  total  cost 
and  the  assistance  provided  with  RDLF 
funds. 

(10)  For  any  investments  in  securities 
or  certificates  of  deposit  of  over  30-day 
duration  without  the  concurrence  of 
FmHA.  If  the  RDLF  funds  have  been 
unused  to  make  loans  to  ultimate 
recipients  for  6  months  or  more,  those 
funds  will  be  returned  to  FmHA  unless 
FmHA  provides  an  exception  to  the 
RDLF  intermediary.  Any  exception 
would  be  based  on  evidence 
satisfactory  to  FmHA  that  every  effort  is 
being  made  by  the  intermediary  to 
utilize  the  RDLF  funding  in  conformance 
with  program  objectives. 

(b)  Ultimate  recipients.  Ultimate 
recipients  may  not  use  assistance 
received  from  RDLF  intermediaries 
involving  RDLF  funds: 

(1)  For  agricultural  production,  which 
means  the  cultivation,  production 
(growing),  harvesting,  either  directly  or 
through  integrated  operations,  of 
agricultural  products  (crops,  animals, 
birds  and  marine  life,  either  for  fiber  or 
food  for  human  consumption,  and 
disposal  or  marketing  thereof,  the 
raising,  housing,  feeding,  breeding, 
hatching,  control  and/or  management  of 
farm  and  domestic  animals).  Exceptions 
to  this  definition  are: 

(i)  Aquaculture  as  identified  under 
eligible  purposes. 

(ii)  Commercial  nurseries  primarily 
engaged  in  the  production  of  ornamental 
plants  and  trees  and  other  nursery 
products  such  as  bulbs,  florists'  greens, 
flowers,  shrubbery,  flower  and 
vegetable  seeds,  sod,  the  growing  of 
vegetables  from  seed  to  the  transplant 
stage. 

(iii)  Forestry,  which  includes 
establishments  primarily  engaged  in  the 
operation  of  timber  tracts,  tree  farms, 
forest  nurseries,  and  related  activities 
such  as  reforestation. 

(iv)  Financial  assistance  for  livestock 
and  poultry  processing  as  identified 
under  eligible  purposes. 


(v)  The  growing  of  mushrooms  or 
hydroponics, 

(2)  For  the  transfer  of  ownership 
unless  the  loan  will  keep  the  business 
from  closing,  or  prevent  the  loss  of 
employment  opportunities  in  the  area,  or 
provide  expanded  job  opportunities. 

(3)  For  community  antenna  television 
services  or  facilities. 

(4)  For  any  legitimate  business 
activity  when  more  than  10  percent  of 
the  annual  gross  revenue  is  derived  from 
legalized  gambling  activity. 

(5)  For  any  illegal  activity. 

(6)  For  any  otherwide  eligible  project 
that  is  in  violation  of  either  a  Federal. 
State  or  local  environmental  protection 
law  or  regulation  or  an  enforceable  land 
use  restriction  unless  the  financial 
assistance  required  will  result  in  curing 
or  removing  the  violation. 

(7)  For  any  hotels,  motels,  tourist 
homes,  or  convention  centers. 

(8)  For  any  tourist,  recreation,  or 
amusement  centers. 

§§  1951.855-1951.858    (Reserved] 

§  1951.859    Term  of  loans. 

(a)  No  loans  shall  be  extended  for  a 
period  exceeding  30  years.  Principal 
payments  on  loans  will  be  made  at  least 
annually.  The  initial  principal  payment 
may  be  deferred  not  more  than  3  years. 

(b)  The  terms  of  loan  repayment  will 
be  those  stipulated  in  the  loan 
agreement  and/or  promissory  note. 

§  1951.860    Interest  on  loans. 

(a)  RDLF  intermediaries:  When  the 
RDLF  loan  portfolio  was  transferred 
from  HHS  to  USDA  as  required  under 
Pub.  L.  99-198,  section  1323  of  the  Food 
Security  Act  of  1985,  there  were 
provisions  that  affected  the  interest 
rates  on  those  loans. 

(1)  Those  loans  made  in  1980  and  1981 
carried  an  original  note  rate  of  1  percent 
interest  when  they  were  first  issued.  The 
legislation  provides  for  those  loans 
made  in  1980  and  1981  to  have  a 
permanent  interest  rate  reduction  to  1 
percent  effective  December  23, 1985,  to 
maturity.  However,  the  interest  rates  on 
the  loans  made  in  1983  and  1984  may 
remain  the  same  as  the  original  note 
rate. 

(2)  Loans  made  in  1983  and  1984  do 
not  automatically  qualify  for  a  lower 
rate  than  the  level  of  interest  rates  when 
the  notes  were  first  issued.  Section  407 
of  Pub.  L  99-^25  provides  for  a  weighted 
average  requirement  that  would  affect 
those  loans  made  in  1983  and  1984  to 
intermediary  borrowers. 

(3)  In  those  cases  where  loans  were 
made  in  RDLF  intermediaries  and  the 
weighted  average  of  all  loans  made  by 
the  RDLF  intermediary  after  December 


31. 1982,  does  not  exceed  the  sum  of  6 
percent  plus  the  interest  rate  to  the 
intermediary  (7  percent),  the  interest 
rate  to  be  charged  the  RDLF 
intermediary  will  be  the  rate  charged  on 
such  loans  made  in  1980,  or  1  percent. 
Should  the  weighted  average  exceed  7 
percent,  the  note  rate  will  control. 

(i)  In  order  for  FmHA  to  determine  the 
weighted  average  of  the  loan  portfolio, 
the  RDLF  intermediary  will  be  required 
to  complete  a  weighted  loan  average 
rate  on  its  outstanding  portfolio.  The 
schedule  prepared  for  FmHA's  review 
should  include: 

(A)  Calculations  of  the  interest 
amount  scheduled  to  accrue  on  each 
loan  outstanding  over  a  1-year  period 
based  on  the  current  interest  rate  of 
each  ultimate  recipient's  loan. 

(B)  The  sum  total  of  interest  on  each 
individual  loan  will  be  added  together  to 
determine  the  total  interest  amount 
scheduled  to  accrue  over  a  1-year 
period. 

(C)  Divide  the  total  of  paragraph  (a)(2) 
of  this  section  by  the  total  principal 
outstanding  to  determine  the  average 
interest  percent  yield  in  the 
intermediary's  loan  portfolio. 

(D)  The  loans  to  be  included  in 
determining  the  weighted  interest 
average  will  be  those  made  from 
January  1. 1983,  forward. 

(E)  FmHA  will  use  the  anniversary 
date  of  October  1  of  each  year  to  request 
the  intermediary  to  con\plete  a  weighted 
interest  average  to  deterhrtne  the 
interest  rate  on  its  RDLF  loan  for  the 
coming  calendar  year.  January  1  through 
December  31.  All  loans  made  in  1980 
and  1981  have  had  the  interest  rate 
permanently  reduced  by  legislation  to  1 
percent,  effective  December  25, 1985. 

(F)  The  weighted  loan  average  interest 
rate  on  the  outstanding  loan  portfolio  as 
referenced  in  this  section  will  be 
forwarded  to  FmHA  along  with 
sufficient  documentation  which  should 
include  calculations,  list  of  outstanding 
loans,  current  interest  rate  being 
charged  on  the  loan,  etc. 

(b)  Interest  rates  charged  by 
intermediaries  to  the  ultimate  recipients 
shall  be  at  rates  negotiated  by  those 
parties.  Intermediaries  are  encouraged 
to  make  loans  to  ultimate  recipients  at 
the  lowest  possible  rate,  taking  into 
account  the  cost  of  the  loan  funds  to  the 
intermediary  and  the  cost  of 
administering  the  loan  portfolio. 

§§  1951.861-1951.865    (Reservedl 

§1951.866    Security. 

(a)  Loans  from  RDLF  intermediaries 
to  ultimate  recipients.  Security 
requirements  for  loans  from 


Federal  Register  /  Vol.  53.  No.  157  /  Monday.  August  15.  1988  /  Rules  and  Regulations 


30659 


intermediaries  to  ultimate  recipients  will 
be  negotiated  between  the 
intermediaries  and  ultimate  recipients. 
FmHA  concurrence  in  the  intermediary's 
security  proposal  is  required  only  when 
security  for  the  loan  from  the 
intermediary  to  the  ultimate  recipient 
will  also  serve  as  security  for  the  FmHA 
loan. 

(b)  Additional  security.  The  FmHA 
may  require  additional  security  at  any 
time  during  the  term  of  a  loan  to  an 
intermediary  if,  after  review  and 
monitoring,  an  assessment  indicates  the 
need  for  such  security. 

(c)  Appraisals.  Real  property  serving 
as  security  for  all  loans  to 
intermediaries  and  for  loans  to  ultimate 
recipients  serving  as  security  for  loans 
to  intermediaries  will  be  appraised  by  a 
qualified  appraiser.  For  all  other  types 
of  property,  a  valuation  shall  be  made 
using  any  recognized,  standard 
technique  for  the  type  of  property 
involved  (including  standard  reference 
manuals),  and  this  valuation  shall  be 
described  in  the  loan  file. 

§  1951.867    Conflict  of  interest 

The  intermediary  will,  for  each 
proposed  loan  to  an  ultimate  recipient, 
inform  FmHA  in  writing  and  furnish 
such  additional  evidence  as  FmHA 
requests  as  to  whether  and  the  extent  to 
which  the  intermediary  or  its  principal 
officers  (including  immediate  family) 
hold  any  legal  or  financial  interest  or 
influence  in  the  ultimate  recipient  or  the 
ultimate  recipient  or  any  of  its  principal 
officers  (including  immediate  family) 
holds  any  legal  or  Tmancial  interest  or 
influence  in  the  intermediary.  FmHA 
shall  determine  whether  such 
ownership,  influence  or  financial 
interest  is  sufficient  to  create  potential 
conflict  of  interest.  In  the  event  FmHA 
determines  there  is  a  conflict  of  interest, 
the  intermediary's  assistance  to  the 
ultimate  recipient  will  not  be  approved 
until  such  conflict  is  eliminated. 

§1951.868-1951.870    [Reserved] 

§  1951.871     Post  award  requirements. 

(a)  RDLF  intermediaries  with 
undisbursed  RDLF  loan  funds  shall  be 
governed  by  these  regulations,  the  loan 
agreement,  the  approved  work  program, 
security  interests,  and  other  conditions 
which  FmHA  may  require  in  awarding  a 
loan. 

(b)  Unless  otherwise  specifically 
agreed  to  in  writing  by  the  FmHA.  any 
loan  funds  held  by  an  intermediary  and 
any  funds  obtained  from  loaning  FmHA- 
derived  funds  and  recollecting  them  that 
are  not  immediately  needed  by  the 
intermediary  for  an  ultimate  recipient 
should  be  deposited  in  an  interest- 


bearing  account  in  a  bank  or  other 
financial  institution  which  will  be 
covered  by  a  form  of  Federal  deposit 
insurance.  Any  interest  or  income 
earned  as  a  result  of  such  deposits  shall 
be  used  by  the  intermediary  only  for 
purposes  authorized  by  FmHA. 

(c)  Intermediaries  operating  relending 
programs  must  maintain  separate 
ledgers  and  segregated  accounts  for 
RDLF  funds  at  all  times. 

(d)  Reporting  requirements  shall  be 
those  delineated  in  the  loan  agreement 
between  the  United  States  and  the 
intermediary  and  such  subsequent 
requirements  as  FmHA  deems 
appropriate.  The  intermediaries  must 
document  periodically  the  extent  to 
which  increased  employment,  income 
and  ownership  opportunities  are 
provided  to  rural  residents  for  each  loan 
made  by  such  intermediary. 

(e)  No  intermediary  may  make  a  loan 
to  an  ultimate  recipient  who  has  applied 
for  or  received  a  loan  from  another 
intermediary  unless  FmHA  provides 
prior  written  approval  for  such  loan. 

(f)  All  loan  payments  that  are  due  on 
RDLF  loans  will  be  made  payable  to  the 
Farmers  Home  Administration,  using  the 
number  assigned,  and  mailed  directly  to: 
Farmers  Home  Administration,  Finance 
Office,  FC  35, 1520  Market  Street,  St. 
Louis,  Missouri  63103. 

§  1951.872    Ottter  reguiatory  requirements. 

(a)  Intergovenmental  consultation. 
The  RDLF  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  For  each  ultimate  recipient  to 
be  assisted  with  a  loan  under  this 
Subpart  and  for  which  the  State  in 
which  the  ultimate  recipient  is  to  be 
located  has  elected  to  review  the 
program  under  their  intergovernmental 
review  process,  the  State  Point  of 
Contact  must  be  notified.  Notification,  in 
the  form  of  a  project  description,  can  be 
initiated  by  the  intermediary  or  the 
ultimate  recipient.  Any  comments  from 
the  State  must  be  included  with  the 
intermediary's  request  to  use  the  loan 
funds  for  the  ultimate  recipient.  Prior  to 
FmHA's  decision  on  the  request, 
compliance  with  the  requirements  of 
intergovernmental  consultation  must  be 
demonstrated  for  each  ultimate 
recipient.  These  requirements  should  be 
carried  out  in  accordance  with  FmHA 
Instruction  1940-J,  "Intergovernmental 
Review  of  Farmers  Home 
Administration  Programs  and 
Activities,"  available  in  any  FmHA 
office. 

(b)  Environmental  requirements.  (1) 
Unless  specifically  modified  by  this 
section,  the  requirements  of  Subpart  G 


of  Part  1940  of  this  Chapter  apply  to  this 
Subpart.  FmHA  will  give  particular 
emphasis  to  ensuring  compliance  with 
the  environmental  policies  contained  in 
§§1940.303  and  1940.304  in  Subpart  G  of 
Part  1940  of  this  Chapter.  Intermediaries 
and  ultimate  recipients  of  loans  must 
consider  the  potential  environmental 
impacts  of  their  projects  at  the  earliest 
planning  stages  and  develop  plans  to 
minimize  the  potential  to  adversely 
impact  the  environment. 

(2)  As  part  of  the  intermediary's 
request  to  FmHA  for  concurrence  to 
make  a  loan  to  an  ultimate  recipient,  the 
intermediary  will  include  for  the 
ultimate  recipient  a  properly  completed 
Form  FmHA  1940-20,  "Request  for 
Environmental  Information,"  if  it  is 
classified  as  a  Class  I  or  Class  II  action. 
FmHA  will  complete  the  environmental 
review  required  by  Subpart  G  of  Part 
1940  of  this  Chapter.  The  results  of  this 
review  will  be  used  by  FmHA  in  making 
its  decision  on  the  request. 

(c)  Equal  opportunity  and 
nondiscrimination  requirements. 

(1)  In  accordance  with  Title  V  of  Pub. 
L.  93-495,  the  Equal  Credit  Opportunity 
Act,  neither  the  intermediary  nor  FmHA 
will  discriminate  against  any  applicant 
on  the  basis  of  race,  color,  religion, 
national  origin,  age,  physical  or  mental 
handicap  (provided  that  the  applicant 
has  the  capacity  to  enter  into  a  binding 
contract),  sex  or  marital  status  with 
respect  to  any  aspect  of  a  credit 
transaction  anytime  Federal  funds  are 
involved. 

(2)  The  regulations  contained  in  Part 
1901.  Subpart  E  of  this  Chapter  apply  to 
loans  made  under  this  program. 

(3)  The  Administrator  will  assure  that 
equal  opportunity  and 
nondiscrimination  requirements  are  met 
in  accordance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  "Nondiscrimination 
in  Federally  Assisted  Programs."  42 
U.S.C.  2000d-2000d-4.  If  there  is 
indication  of  noncompliance  with  these 
requirements,  such  facts  will  be  reported 
in  writing  to  the  Administrator,  ATTN: 
Equal  Opportunity  Officer. 

§§  1951.873-1951.876    [Reserved] 

§  1951.877    Loan  agreements. 

(a)  A  loan  agreement  will  have  been 
executed  by  the  RDLF  intermediary  and 
OCS  or  HHS  for  each  loan.  The  loan 
agreement  ordinarily  would  contain  the 
following  provisions: 

(1)  The  amount  of  the  loan. 

(2)  The  interest  rate. 

(3)  The  term  and  repayment  schedule. 

(4)  The  provisions  for  late  charges. 

(5)  Provisions  regarding  default. 

(6)  Disbursement  procedure. 
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(7)  Insurance  requirements. 

(i]  Hazard  insurance  with  a  standard 
mortgage  clause  naming  the 
intermediary  as  beneficiary  will  be 
required  on  every  ultimate  recipient  in 
an  amount  that  is  at  least  the  lesser  of 
the  depreciated  replacement  value  of  the 
property  being  insured  or  the  amount  of 
the  loan.  Hazard  insurance  includes  fire, 
windstorm,  lightning,  hail,  business 
interruption,  explosion,  riot,  civil 
commotion,  aircraft,  vehicle,  marine, 
smoke,  builder's  risk,  public  liability, 
property  damage,  flood  or  mudslide,  or 
any  other  hazard  insurance  that  may  be 
required  to  protect  the  security.  The 
RDLF  intermediary's  interest  in  the 
insurance  ordinarily  will  be  assigned  to 
the  FmHA. 

(ii)  Ordinarily,  life  insurance,  which 
may  be  decreasing  term  insurance,  is 
required  for  the  principals  and  key 
employees  of  the  ultimate  recipient  and 
will  be  assigned  or  pledged  to  the  RDLF 
intermediary  and  subsequently  to 
FmHA.  A  schedule  of  life  insurance 
available  for  the  benefit  of  the  loan  will 
be  included  as  part  of  the  application. 

(iii)  Workmen's  compensation 
insurance  an  ultimate  recipients  is 
required  in  acc<nua<iv.-e  with  State  law. 

(iv)  The  RDLF  intermediary  is 
responsible  for  determining  if  an 
ultimate  recipient  is  located  in  a  special 
flood  or  mudisiide  hazard  area  anytime 
Federal  funds  are  involved.  If  the 
ultimate  recipient  is  in  a  flood  or 
mudslide  area,  then  flood  or  mudslide 
insurance  must  be  provided. 

(b)  The  RDLF  intermediary  will  agree: 

(i)  Not  to  make  any  changes  in  the 
RDLF  intermediary's  articles  of 
incorporation,  charter  or  bylaws  without 
the  concurrence  of  FmHA. 

(ii)  Not  to  make  a  loan  commitment  to 
an  ultimate  recipient  without  first 
receiving  FmHA's  written  concurrence 
in  the  proposed  use  of  loan  funds. 

§§  1951.878-1951.880    [Reserved] 

§1951.881    Loan  servfcing. 

(a)  These  regulations  do  not  negate 
contractual  arrangements  that  were 
previously  made  by  the  HHS,  Office  of 
Community  Services  (OCS),  or  the 
intermediaries  operating  relending 
programs  that  have  already  been 
entered  into  with  ultimate  recipients 
under  previous  regulations,  preexisting 
documents  control  when  in  conflict  with 
these  regulations.  The  loan  is  governed 
by  terms  of  existing  legal  documents  of 
each  intermediary.  The  RDLF/IRP 
intermediary  is  responsible  for 
compliance  with  the  terms  and 
conditions  of  the  loan  agreement. 

(b)  Each  intermediary  will  be 
monitored  by  FmHA  based  on  progress 


reports  submitted  by  the  intermediary, 
audit  rmdings.  disbursement 
transactions,  visitations,  and  other 
contract  with  the  intermediary  as 
necessary. 

(c)  Loan  servicing  is  intended  to  be 
preventive  rather  than  a  curative  action. 
Prompt  foUowup  on  delinquent  accounts 
and  early  recognition  of  potential 
problems  and  pursuing  a  solution  to 
them  are  keys  to  resolving  many 
problem  loan  cases. 

(d)  Written  notices  on  payments 
coming  due  will  be  prepared  and  sent  to 
the  intermediary  by  the  FmHA  Finance 
Office  approximately  15  days  in 
advance  of  the  due  date  of  the 
payments.  A  copy  of  the  notice  will  be 
sent  to  the  FmHA  Administrator  or 
designee. 

(e)  If  the  scheduled  payment  is  not 
made  by  the  intermediary  within  30 
days  after  the  due  date  of  the  payment, 
the  Finance  Office  will  send  a  past  due 
notice  to  the  intermediary.  The  notice 
will  show  the  late  charge  amount,  if 
applicable,  and  the  interest  amount  past 
due.  The  late  charge  amount,  if 
applicable,  and  the  interest  past  due 
amount  will  be  capitalized  as  principal 
due  30  days  after  the  due  date  of  the 
monthly  payment  unless  existing  loan 
documents  prior  to  this  regulation  state 
otherwise.  If  the  loan  documents  state 
when  late  charge  amounts  or  interest 
accruals  are  to  be  capitalized,  the  loan 
documents  will  prevail. 

(1)  A  per  diem  amount  will  be  shown 
on  the  late  notice  sent  to  the 
intermediary.  The  Finance  Office  will 
send  this  notice  to  the  Administrator  or 
designee  30  days  after  the  past  due 
notice  has  been  sent  to  the  intermediary 
and  the  account  remains  delinquent. 
Thereafter,  further  notices  by  FmHA 
designee  will  be  sent  to  the  intermediary 
on  the  late  payments  or  any  further 
payments  until  the  account  is  in  a 
current  status. 

(2)  The  Finance  Office  will  notify  the 
Administrator  or  designee  on  any 
payments  due  from  the  delinquent 
intermediary.  It  will  be  the 
responsibility  of  the  Administrator  or 
designee  to  follow  up  on  delinquent 
payments  to  bring  the  account  to  a 
current  status. 

(3)  A  copy  of  any  correspondence  or 
notice  generated  by  the  Administrator 
or  designee  on  any  delinquent  loan  will 
be  sent  to  the  Finance  Office. 

[4]  Interest  will  be  computed  on  a  365- 
day  basis  unless  legal  documents  state 
otherwise. 

(f)  It  is  the  responsibility  of  the 
Finance  Office  to  maintain  complete 
accounting  records  for  each 
intermediary.  The  Finance  Office  will: 


(1)  Coordinate  with  the  Administrator 
or  designee  to  assure  that  interest  and 
principal  payments  received  are  in 
accordance  with  the  promissory  notes 
and  its  companion  documents,  and  the 
effective  amortization  schedule.  If  the 
payments  received  appear  to  be 
incorrect,  the  Finance  Office  will  advise 
the  Administrator  or  designee.  The 
Adminstrator  or  designee  will  take  the 
necessary  action  to  clear  the  issue  and 
promptly  advise  the  Finance  Office  of 
the  proper  accounting  procedure. 

(2)  Send  monthly  statements  to  the 
National  Office  reflecting  all  payments 
received  to  date  on  each  borrower. 

(3)  Send  to  the  Administrator  or 
designee  a  monthly  sununary  of  all 
intermediary  loans  as  follows: 

(i)  Number  and  amount  of  all  loans. 

(ii)  Total  advanced  on  all  loans. 

(iii)  Total  interest  and  principal 
received  on  the  loans. 

(iv)  Total  outstanding  balance  on  all 
loans. 

[4]  Prepare  reamoriization  schedules 
needed  as  a  reault  of  restructuring  any 
loans  and  send  to  the  Administrator  or 
designee. 

(5)  Furnish  in  writing  to  the 
Administrator  or  designee  a  per  diem 
amount  on  the  actual  interest  amount 
due  when  requested  by  the 
Administrator. 

(g)  It  is  the  responsibility  of  the 
Administrator  or  designee  to: 

(1)  Review  and  analyze  the 
semiannual  report  of  the  intermediaries 
and  reconcile  same  to  the  annual  audits. 

(2)  Review  the  annual  audits  of 
intermediaries. 

(3)  Review  the  semiannual  reports  of 
the  intermediaries  and  take  appropriate 
action  when  necessary. 

(4)  Follow  up  on  delinquent 
intermediaries  to  bring  the  account 
current. 

(5)  Notify  the  Finance  Office  in 
writing  when  a  loan  is  determined  to  be 
uncollectible  in  order  for  the  Finance 
Office  to  make  provisions  for  an 
appropriate  timely  entry  to  the  loss 
account 

(6)  Furnish  to  the  Finance  Office  the 
necessary  information  to  produce 
reamortization  schedules. 

(7)  Provide  the  Finance  Office  a  copy 
of  any  correspondence  in  regard  to  the 
restructuring  of  the  loans. 

(8)  Review  reamortization  schedules, 
the  schedule  will  then  be  forwarded  to 
the  intermediary. 

(9)  Confirm  account  balances. 
Payment  history  of  loans  and  any  other 
related  matter  will  be  furnished  to  the 
requesting  party,  (i.e.  third  party 
auditing  firms)  if  warranted  and  proper 
If  there  are  discrepancies  in  any  loan 
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bdlitnces  being  conflrmifd,  the  Finance 
Office  should  be  consulted  before  the 
Administrator  or  designee  writes  the 
requested  parties. 

(10)  Furnish  upon  request  by  the 
Finance  Office,  the  information 
necessary  to  help  reconcile  account 
balances,  obtain  evidence  of  payments 
made  by  the  borrower,  and  any  other 
related  data  necessary  to  keep  the 
financial  records  correct  and  in  balance. 

(11)  Answer  Congressional  and  other 
correspondence. 

(12)  Review  intermediary's  plans,  cash 
flow  projections,  balance  sheets,  and 
operating  statements. 

i1«61M2    FMdvMU. 

(a)  During  or  in  preparation  for  field 
visits  to  RULF/IRP  intermediaries  by 
FmliA  personnel,  the  following  loan 
servicing  activities  are  to  be  performed: 

(1)  Review  what  is  being  done  to 
inform  eligible  applicants  of  the 
program's  existence. 

(2)  Obtain  current  and  proper 
financial  information  and  analyze  for 
trends  on  all  RDU'/IRP  intermediaries. 
Also  determine  if  there  is  a  sufficient 
interest  rate  spread  between  the  interest 
rate  charged  the  intermediary  and  the 
interest  rate  charged  the  ultimate 
recipients  to  cover  the  administrative 
costs,  including  bad  debts  of  operating 
the  program. 

(;<)  Include  in  the  writeups  of  the  Held 
visit  any  issues  or  problems  not 
resolved  from  the  last  visitation  in  the 
agenda. 

(4)  Review  credit  elsewhere 
information  (has  the  ultimate  recipient 
been  refused  funds  by  other  sources?)  to 
determine  if  this  information  is  in  the 
files. 

(5)  Observe  collateral  and  its 
condition,  maintenance,  protection  and 
utilization  by  the  intermediary  or 
ultimate  recipient. 

(6)  Review  the  process  for  handling 
loan  proceeds  to  assure  they  are 
deposited  in  an  interest-bearing  account 
or  time  deposit  in  a  bank  or  other 
financial  institution  fully  protected  by 
Federal  or  Stale  insurance. 

(7)  Review  materials  to  determine  if 
the  purpose  of  the  program  is  being 
fulfilled;  i.e.,  loan  funds  are  being  used 
In  accordance  with  FmHA  policies, 
procedures,  the  approved  work  plan  and 
the  Loan  Agreement. 

(fl)  A  report  of  the  visit  will  be  made 
on  "RDLF/IRP  Review  Summary  Sheet. " 
or  otherwise  documented  and  included 
in  th»!  loan  file  In  the  format  of  the 
"RULF/IRP  Review  Summary  Sheet." 
The  report  should  include  an  opinion  on 
the  finHncial  condition  of  the 
intermediary  based  upon  the  re\  lew  of 
the  annual  audited  financial  statempnl, 


periodic  financial  statements,  and 
observations  made  during  the  visit  and 
other  sources. 

(9)  Determine  if  the  ultimate 
recipients'  files  are  complete,  organized, 
and  current. 

(10)  Any  Inslruclions.  directions,  or 
corrective  action  should  be  confirmed 
by  letter  to  the  intermediaries. 

(b)  All  intermediaries  are  required  to 
provide  an  annual  audited  financial 
statement  as  well  as  a  summary  sheet  of 
their  lending  program  on  each  ultimate 
recipient  receiving  Federal  funds.  The 
summary  sheet  of  their  lending  program 
on  each  ultimate  recipient  should 
include  but  not  be  limited  to:  the 
borrower's  name  and  address,  type  of 
business,  use  of  loan  funds,  loan 
amount,  date  of  note,  outstanding 
balance,  date  of  final  payment,  interest 
rate,  amount  and  type  of  collateral, 
insurance  information,  loan  status,  and 
the  dote  of  FmHA  approval,  if 
applicable. 

(c)  The  intermediary  should  perform 
an  analysis  on  its  ultimate  recipients 
and  follow  up  in  writing  on  any 
servicing  action  required.  A  copy  of  the 
analysis  will  be  provided  to  FmtiA  for 
those  ultimate  recipients  having  Federal 
funds. 

S  1961.M3    Reporting  Rtqulrwncnts: 
(a)  Intermediaries  are  to  provide 
FmHA  with  reports  as  required  in  their 
respective  loan  agreements,  applicable 
statutes  and  as  required  by  FmHA,  The 
report  shall  include  the  following: 

(1)  An  annual  audit;  dates  of  audit 
report  period  need  not  necessarily 
coincide  with  other  reports  on  the 
RDU^/IRP.  Audits  shall  be  due  90  days 
following  the  audit  period.  Audits  must 
cover  all  of  the  intermediary's  activities. 
Audits  will  be  performed  by  an 
independent  certified  public  accountant 
or  by  an  independent  public  accountant 
licensed  and  certified  on  or  before 
December  31, 1970,  by  a  regulatory 
authority  of  a  State  or  other  political 
subdivision  of  the  United  States.  An 
acceptable  audit  will  be  performed  in 
accordance  with  generally  accepted 
auditing  standards  and  include  such 
tests  of  the  accounting  records  as  the 
auditor  considers  necessary  in  order  to 
express  an  opinion  on  the  financial 
condition  of  the  intermediary.  FmllA 
does  not  require  an  unqualified  audit 
opinion  as  a  result  of  the  audit. 
Compilations  or  reviews  do  not  satisfy 
the  audit  requirement. 

(2)  Quarterly  reports  for  periods 
ending  Mart;h  31,  June  30,  September  30, 
and  Decen;ber  31  (due  30  days  after  the 
end  of  the  p«!riod).  Fml  lA  iit  its  option 
niay  chiingo  this  reciuirumciil  to 
si.nii.innuiil  reports.  These  reports  shall 


contain  information  only  on  the  RDIJ"/ 
IRP  loan  funds,  or  if  other  funds  are 
included,  the  RDLF/IRP  loan  program 
portion  shall  be  segregated  from  the 
others:  and  in  the  casw  ehre  the 
intermediary  has  more  than  one  RDIJF/ 
IRP  loan,  from  FmHA,  a  separate  report 
shall  be  made  for  each  of  these  RDLF/ 
IRP  loans.  The  reports  will  include: 

(i)  Form  FmIL\  1951-4.  "Repori  of 
IRP/RDLF  Lending  Activity  "  (available 
in  the  FmHA  National  Office).  This 
report  will  include  information  on  the 
intermediary's  lending  activity,  income 
and  expenses,  and  financial  condition 
and  a  summary  of  names  and 
characteristics  of  the  ultimate  recipients 
the  intermediary  has  financed. 

(ii)  Project  Progress  Review  Narrative. 

(3)  An  annual  report  on  the  extent  to 
which  increased  employment  income 
and  ownership  opportunities  are 
provided  to  low-income  persons,  farm 
families,  and  displaced  farm  families  for 
each  loan  made  by  such  intermediary. 

(4J  Proposed  budget  for  the  following 
year. 

(5)  Other  reports  as  Fml  lA  may 
require  from  time  to  time. 

(b)  Intermediaries  shall  report  to 
FmHA  whenever  an  ultimate  recipient  is 
more  than  90  days  in  arrears  in  the 
repayment  of  principal  or  interest 

S19S1.SM    Non-F*d«ral  funds. 

Once  all  the  FmllA-derived  loan 
funds  have  been  utilized  by  the 
intermediary  for  assistance  to  ultimate 
recipients  according  to  the  provisions  of 
these  regulations  and  the  loan 
agreement,  assistance  to  new  ultimate 
recipients  financed  thereafter  from  the 
intermediary's  revolving  loan  fund  shall 
not  be  considered  as  being  derived  from 
Federal  funds  and  the  requirements  of 
these  regulations  will  not  be  imposed  on 
those  new  ultimate  recipients.  Ultimate 
recipients  assisted  by  the  intermediary 
with  FmllA-derived  loan  funds  shall  be 
required  to  comply  with  the  provisions 
of  these  regulations  and/or  loan 
agreement. 

81951.S85    Loan  dastiflcatlon*. 

All  loans  to  intermediaries  in  the 
FmHA  portfolio  will  be  classified  by 
FmHA  at  loan  closing  and  again 
whenever  there  is  a  change  in  the  loan 
which  would  impact  on  the  original 
classification.  No  one  classification 
should  be  viewed  as  more  important 
than  others.  The  uncollectibility  aspect 
of  Doubtful  and  Loss  classifications  is  of 
obvious  importance.  However,  the 
function  of  the  Substandard 
classification  is  to  indicate  those  loans 
that  arc  unduly  risky  which  may  result 
in  future  losses.  Substandard.  Doubtful 
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and  Loss  are  adverse  classifications. 
The  special  aention  classification  is  for 
loans  which  are  not  adversely  classified 
but  which  require  the  attention  and 
foUowup  of  FmHA.  The  loans  will  be 
classified  as  follows: 

(a)  Seasoned  loan  classification.  To 
be  classified  as  a  seasoned  loan,  a  loan 
must: 

(1)  Have  a  remaining  principal  loan 
balance  of  two-thirds  or  less  of  the 
original  aggregate  of  all  existing  loans 
made  to  that  intermediary. 

(2)  Be  in  compliance  with  all  loan 
conditions  and  FmHA  regulations. 

(3)  Have  been  current  on  the  loan(s) 
payments  for  24  consecutive  months. 

(4)  Be  secured  by  collateral  which  is 
determined  to  be  adequate  to  ensure 
there  will  be  no  loss  on  the  loan. 

(b)  Current  non-problem 
classification.  This  classification 
includes  those  loans  whidi  have  been 
current  for  less  than  24  consecutive 
months  and  are  in  compliance  with  the 
loan  conditions  and  FinHA  regulations, 
and  are  not  considered  to  pose  a  credit 
risk  to  FmHA  These  loans  would  be 
classified  as  seasoned  but  for  the  ~24 
months"  and  "two-thirds"  requirements 
for  seasoned  loans. 

(c)  Special  mention  classification. 
This  classification  inchides  loans  which 
do  not  presently  expose  FtaoHA  to  a 
sufficient  degree  of  risk  to  trarrant  a 
Substandard  dassifkation  but  do 
possess  credit  deficiencies  deserving 
FmHA's  close  attention  because  the 
failure  to  correct  these  deficiencies 
could  result  in  greater  risk  in  the  future. 
This  classificatian  would  include  loans 
that  may  be  high  quality,  but  which 
FmHA  is  unable  to  supervise  property 
because  of  an  inadequate  loan 
agreement,  the  condition  or  lack  of 
control  over  the  collateral,  failure  to 
obtain  proper  documentation  or  any 
other  deviations  from  prudent  lendLog 
practices.  Adverse  trends  in  the 
intermediary's  operation  or  an 
imbalanced  position  in  the  balance 
sheet  which  has  not  reached  a  point  that 
jeopardizes  the  repayment  of  the  loan 
should  be  ■— ♦g—^  to  this  classification. 
Loans  in  which  actual,  not  potential, 
weaknesses  are  evident  and  significant 
should  be  considered  for  a  Substandard 
classification. 

(d)  Substandard  classification.  This 
classification  inchides  loans  which  are 
inadequately  protected  by  the  current 
sound  worth  and  paying  capacity  of  the 
obligor  or  of  the  collateral  pledged,  if 
any.  Loans  in  this  classification  must 
have  a  well  defined  weakness  or 
weaknesses  that  jeopardize  the  payment 
in  full  of  the  debt.  If  the  deficiencies  are 
not  corrected,  there  is  a  distinct 


possibility  that  FmHA  will  sustain  some 
loss. 

(e)  Doubtful  classification.  This 
classification  includes  those  loans 
which  have  all  the  weaknesses  inherent 
in  those  classified  Substandard  with  the 
added  diaracteristic  that  the 
weaknesses  make  collection  or 
liquidation  in  full,  based  on  currently 
known  facts,  conditiotts  and  values, 
highly  questionable  and  improbable. 

(f)  Loss  classification.  This 
classificatioo  indudes  those  loans 
which  are  considered  uncollectible  and 
of  such  little  value  that  their 
continuance  as  loans  is  not  warranted. 
Even  though  partial  recovery  may  be 
effected  in  the  future,  it  is  not  practical 
or  desirable  to  defer  writing  o^  these 
basically  worthless  loans. 

§§  1951  J86-195tM8    [Resscvad] 


S1951Ja9   TVanatarandi 

(a)  All  transfers  and  assumptions 
must  be  approved  in  advance  in  writing 
by  FmHA  Such  transfers  and 
assumptions  must  be  to  an  eligible 
intermediary. 

(b)  Available  transfer  and  assumption 
options  to  eligible  intermediaries 
include  the  following: 

(1)  The  total  indebtedness  may  be 
transferred  to  another  eligible 
intermediary  on  the  same  terms. 

(2)  The  total  indebtedness  may  be 
transferred  to  another  eligible 
intermediary  on  different  terms  not  to 
exceed  diose  terms  for  which  an  initial 
loan  can  be  made  to  an  organization 
that  would  have  been  eligible  originally. 

(3]  Less  than  total  indebtedness  may 
be  transferred  to  another  eligible 
intermediary  oo  the  same  terms. 

(4)  Less  than  total  indebtedness  may 
be  transferred  to  another  eligible 
intermediary  on  different  terms. 

(c)  Tlw  tramferor  will  prepare  the 
transfer  document  for  FmHA's  review 
prior  to  the  transfer  and  assan^>tion. 

(d)  The  transferee  will  provide  FmHA 
with  a  copy  of  its  latest  financial 
statement  and  a  copy  of  its  aimoal 
financial  statement  for  the  past  3  years 
if  available:  its  Federal  Tax 
Identification  number;  organizational 
charter;  minutes  from  the  Board  of 
Directors  authorizing  the  transaction; 
certification  of  good  standing  from  the 
Secretary  of  State  or  whatever 
regulatory  agency  oversees  nonprofit 
corporations  for  that  State  or 
Commonwealth  where  the  entity  is 
headquartered:  and  any  other 
information  that  FmHA  deems 
necessary  for  its  review. 

(e)  The  assumption  agreement  will 
contain  the  FmHA  case  nunber  of  the 
transferor  and  transferee. 


(f)  When  the  transferee  makes  a  cash 
downpayment  in  connection  with  the 
transfer  and  assumption,  any  proceeds 
received  by  the  transferor  will  be 
credited  on  the  transf«t)r's  loan  debt  in 
inverse  order  of  maturity. 

(g)  The  Administrator  or  designee  will 
approve  or  decline  all  transfera  and 
assumptions. 

S1951.M0    Office  of  Inapactor  General 
and  Offioe  of  Oanaral  Counaal  ref arrals. 

When  facts  or  circumstances  indicate 
that  criminal  violations,  civil  fraud, 
misrepresentations,  or  regnlatory 
violations  may  have  been  committed  by 
an  applicant  or  an  intermediary,  FmHA 
will  refer  the  case  to  the  appropriate 
Regional  Inspector  General  for 
Investigations.  OIG,  USDA.  in 
accordance  with  FmHA  Instruction 
2012-B  (available  in  any  FmHA  office) 
for  criminal  Investigation.  Any  questions 
as  to  whether  a  matter  should  be 
referred  will  be  resolved  through 
consultation  with  OIG  and  FmHA  and 
confirmed  in  writing.  In  order  to  assure 
protection  of  the  financial  and  other 
interests  of  the  Government,  a  duplicate 
of  the  notification  will  be  sent  to  the 
OGC  OGC  will  be  consulted  on  legal 
questions.  After  OIG  has  accepted  any 
matter  for  investigation.  FmHA  staff 
must  coordinate  with  OIG  in  advance 
regarding  routine  servicing  actions  on 
existing  loans. 


9  1951.991 

(a)  In  the  event  that  FmHA  takes  over 
the  servicing  of  the  ultimate  recipient  of 
an  intermediary,  those  loans  wiU  be 
serviced  by  this  regulation  and  in 
accordance  with  the  contractual 
arrangement  between  the  intermediary 
and  the  ultimate  redpient  Should  the 
FmHA  determine  that  it  is  necessary  or 
desirable  to  take  action  to  protect  or 
further  the  interests  of  FmHA  in 
connection  with  any  default  or  breech  of 
conditions  under  any  loan  made 
herennder,  the  FmHA  may 

(1)  Declare  that  the  loan  is 
immediately  due  and  payable. 

(2)  Assign  or  sell  at  public  or  private 
sale,  or  otherwise  dispose  of  for  cash  or 
credit  at  its  discretion  and  upon  such 
terms  and  conditions  as  FmHA  shall 
determine  to  be  reasonable,  any 
evidence  of  debt,  contract  claim, 
personal  or  real  property  or  security 
assi^ied  to  or  held  by  the  FmHA  in 
connection  with  financial  assistance 
extended  hereunder. 

(3]  Adjust  interest  rates,  use  fixed  or 
variable  rates,  grant  moratoriums  on 
repayment  of  prindpal  and  interest. 
collect  or  compromise  any  obligations 
held  by  FmHA  and  take  such  actions  in 
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respect  to  such  loans  as  are  necessary 
or  appropriate,  consistent  with  the 
purpose  of  the  program  and  this 
Subpart.  The  Administrator  will  notify 
the  FmHA  Finance  Office  of  any  change 
in  payment  terms,  such  as 
reamortizations  or  interest  rate 
adjustments,  and  effective  dates  of  any 
changes  resulting  from  servicing  actions. 

(b)  Failure  by  an  ultimate  recipient  to 
comply  with  the  provisions  of  these 
regulations  and/or  loan  agreement  shall 
constitute  grounds  for  a  declaration  of 
default  and  the  demand  for  immediate 
and  full  repayment  of  its  loan. 

(c)  Failure  by  an  intermediary  to 
comply  with  the  provisions  of  these 
regulations  or  to  relend  funds  in 
accordance  with  an  approved  work  plan 
or  loan  agreement  shall  constitute 
grounds  for  a  declaration  of  default  and 
the  demand  for  immediate  and  full 
repayment  of  the  loan. 

(d)  in  the  event  of  default,  the 
intermediary  will  promptly  be  informed 
in  writing  of  the  consequences  of  failing 
to  comply  with  loan  covenant(s). 

(ej  Protective  advances  to  the 
intermediary  will  not  be  made  in  lieu  of 
additional  loans,  in  particular  working 
capital  loans.  Protective  advances  are 
advances  made  by  FmHA  for  the 
purpose  of  preserving  and  protecting  the 


collateral  where  the  intermediary  has 
failed  to  and  will  not  or  cannot  meet  its 
obligations.  The  Administrator  or 
designee  must  approve  in  writing  all 
protective  advances. 

(f)  In  the  event  of  bankruptcy  by  the 
intermediary  and/or  ultimate  recipient, 
FmHA  is  responsible  for  protecting  the 
interests  of  the  Government  All 
bankruptcy  cases  should  be  reported 
immediately  to  the  Regional  Attorney. 
The  Administrator  must  approve  in 
advance  and  in  writing  the  estimated 
liquidation  expenses  on  loans  in 
liquidation  backruptcy.  These  expenses 
must  be  considered  by  FmHA  to  be 
reasonable  and  customary. 

(g)  Liquidation,  management,  and 
disposal  of  inventory  property  will  be 
handled  in  accordance  with  Subparts  A, 
B,  and  C  of  Part  1955  of  this  Chapter. 

§§  19S1J92-19S1.S93    [Reserved] 

§1951.994    Debt  settlement. 

Debt  settlement  of  all  claims  wrill  be 
handled  in  accordance  with  the  Federal 
Claims  Collection  Standards  (4  CFR 
Parts  101-105). 

§1951.895    [Reserved] 

§1951.896    Appeals. 

Any  appealable  adverse  decision 
made  by  FmHA  which  affects  the 


borrower  may  be  appealed  upon  written 
request  of  the  aggrieved  party  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  Chapter. 

§1951J97    Exception  authority. 

The  Administrator  may,  in  individual 
cases,  grant  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  an 
applicable  law  or  opinion  of  the 
Comptroller  General,  provided  the 
Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest.  The  basis  for  this 
exception  will  be  fully  documented.  The 
documentation  will:  demonstrate  the 
adverse  impact;  identify  the  particular 
requirement  involved;  and  show  how 
the  adverse  impact  will  be  eliminated. 

§§  1951 J98-1951 J99    [Reserved] 

§§1900    0MB  Control  Nijmt>er. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  Control  Number  0575.0131.  In 
accordance  with  5  CFR  Part  1320, 
summarized  below  is  the  annualized 
public  reporting  burden  for  this 
regulation. 


Sect.  o<  regulations 


(A) 


Estimated 

No.  o« 

respondents 

(D) 


Report  filed 
annuaHy 


(E) 


Total  annual  i    ^^^"^ 
'^Ponses         ""^ 


(H 


<G) 


Est  total 
manhours 
(Ox  (a) 

(H) 


Reporting  Requirements— No  Fonns 


1951  860(a)(3)(i).. 
1951  877(a)(7Mi) 

1951  882(a) 

1951.882(b) 

1951.S83(a)(2)(i). 


1951.833(a)(2)(ii). 
1951  8«3(aM2)(iv). 

1951.883(c) 

1951.889(0) 

1951.889(d) 


Weighted  average  interest  calculation 

Insurance , 

Intermediary  visitations _ _.. 

Audited  financial  statement „ 

Program  narrative _ 

IRP  t)Ofro>i*ef „ 

RDLF  borrower „ 

Employment/lfxx>rr)e  narrative „ , 

Proposed  budget 

Intermediary's  report  of  loans  90  days  in  arrears . 

Assumption  Agreement 

Transferee  financial  statement 


Written _ 

Assignment. 

Meeting 

Wntten „. 

Written ._ 


Written. 
Written. 
Written. 
Written. 
Wntten. 


12 
36 
36 
36 


On  occasion. 
1 


10 
26 
36 
36 
36 
2 
2 


4 

2 

1 

1 

On  occasion.. 

1 „ 

1 _... 


12 

100 

36 

36 


40 
52 
36 
36 
50 
2 
2 


3.0 

1.0 

4.5 

.5 

4.0 
4J0 
1.5 
2.5 
10 
3.5 
.5 


36 
100 
162 

18 


160 

208 

54 

90 
50 

7 
1 


Form  Approved  with  this  Docket 

1951  883(a)(2) 

IRP  Lending  Activity  Report 

1951-4 

IRP  tx>rrower _. „ 

RDLF  borrower 

10 
26 

4 _ 

2 

40 
52 

20 

20 

800 
1040 

Reporting  Requiremerrts  Under  Other  Numbers 

1951.872(b) J  Request  for  Ertvironmental  Information 

1940-20 

(0575- 
0094). 

>494 

»2.726 

'  Docket  totals 


'  Total  ttours. 
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PART  1955— PROPERTY 
MANAGEMENT 

6.  The  authority  citation  for  Part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1988: 42  U.S.C.  1480:  S 
U.S.C.  301;  7  CFR  2.23:  7  CFR  2.7a 

Subpart  A— Liquidation  of  Loan* 
Secured  by  Real  Estate  and 
Acquisition  of  Real  and  Chattel 
Property 

7.  Section  1955.3  is  amended  by 
revising  paragraphs  (b),  [e],  and  (k)  to 
read  as  follows: 

§1955.3    Definitions. 

***** 

(b)  CONACT  or  CONACT  property. 
Property  acquired  or  sold  pursuant  to 
the  Consolidated  Farm  and  Rural 
Development  Act.  Within  this  subpart,  it 
shall  also  be  construed  to  cover 
property  which  secured  loans  made 
pursuant  to  the  Agriculture  Credit  Act  of 
1978;  the  Emergency  Agricultural  Credit 
Adjustment  Act  of  1978;  the  Emergency 
Agricultural  Credit  Act  of  1984;  the  Food 
Security  Act  of  1985;  and  other  statutes 
giving  agricultural  lending  authority  to 
FmHA. 


(e)  Loans  to  organizations. 
Community  Facility  (CF);  Water  and 
Waste  Disposal  (WWD);  Association 
Recreation;  Watershed  (WS);  Resource 
Conservation  and  Development  (RC&D); 
insured  Business  and  Industrial  (B&I) 
both  to  individuals  and  groups;  Rural 
Development  I^an  Fund  (RDU); 
Intermediary  Relending  Program  (IRP); 
Nonprofit  National  Corporations  (NNC); 
loans  to  associations  for  Irrigation  and 
Drainage  (I&D)  and  other  Soil  and 
Water  conservation  measures;  loans  to 
Indian  Tribes  and  Tribal  Corporations; 
Shift-In-Land  Use  (Grazing  Association); 
Economic  Opportunity  Cooperative 
(EOC):  Rural  Housing  Site  (RHS);  Rural 
Cooperative  Housing  (RCH);  Rural 
Rental  Housing  (RRH]  and  Labor 
Housing  (LH)  to  both  individuals  and 
groups.  The  housing-type  organization 
loans  identified  here  are  referred  to  in 
this  subpart  collectively  as  Multiple- 
family  Housing  (MFH)  loans. 

(k)  Servicing  official.  For  loans  to 
individuals  as  defined  in  paragraph  [d] 
of  this  section,  the  servicing  official  is 
the  County  Supervisor.  For  insured  B&I 
loans,  the  servicing  official  is  the  State 
Director.  For  RDLF  and  IRP.  the 
servicing  official  is  the  Director. 
Business  and  Industry  Division.  For 
NNC.  the  servicing  official  is  the 
Director,  Community  Facility  Division. 


For  all  other  types  of  loans,  the  servicing 
official  is  the  District  Director. 


Subpart  B— Management  of  Property 

8.  Section  1955.53  is  amended  by 
revising  paragraphs  (a),  (h),  and  (1)  to 
read  as  follows: 

91955.53    Definitions. 


Subpart  C— Disposal  of  Inventory 
Property 

9.  Section  1955.103  is  amended  by 
revising  paragraphs  (d)  and  (1)  to  read 
as  follows: 

91955.103    Definitions. 


(a)  CONACT  or  CONACT  property. 
Property  acquired  or  sold  pursuant  to 
the  Consolidated  Farm  and  Rural 
Development  Act  (CONACT).  Within 
this  subpart,  it  shall  also  be  construed  to 
cover  property  which  secured  loans 
made  pursuant  to  the  Agriculture  Credit 
Act  of  1978;  the  Emergency  Agricultural 
Credit  Adjustment  Act  of  1978;  the 
Emergency  Agricultiu-al  Credit  Act  of 
1984;  the  Food  Security  Act  of  1985;  and 
other  statutes  given  agricultural  lending 
authority  to  FmHA. 

(h)  Loans  to  organizations. 
Community  Facility  (CF),  Water  and 
Waste  Disposal  (WWD).  Association 
Recreation.  Watershed  (WS).  Resource 
Conservation  and  Development  (RC&D), 
loans  to  associations  for  Irrigation  and 
Drainage  and  other  Soil  and  Water 
conservation  measures,  loans  to  Indian 
Tribes  and  Tribal  Corporations.  Shift-In- 
Land  Use  (Grazing  Associations): 
Business  and  Industrial  (B&I)  both  to 
individuals  and  groups.  Rural 
Development  Loan  Fund  (RDLF), 
Intermediary  Relending  Program  (IRP), 
Nonprofit  National  Corporations  (NNC). 
Economic  Opportunity  Cooperative 
(EOC).  Rural  Housing  Site  (RHS).  Rural 
Cooperative  Housing  (RCH),  Rural 
Rental  Housing  (RRH)  and  Labor 
Housing  (LH)  to  both  individuals  and 
groups.  The  housing-type  loans 
identified  here  are  referred  to  in  this 
subpart  collectively  as  MFH  loans. 

(1)  Servicing  official.  For  loans  to 
individuals  as  defined  in  paragraph  (f) 
of  this  section,  the  servicing  official  is 
the  County  Supervisor.  For  insured  B&I 
loans,  the  servicing  official  is  the  State 
Director.  For  Rural  Development  Loan 
Fund  and  Intermediary  Relending 
Program  loans,  the  servicing  official  is 
the  Director,  Business  and  Industry 
Division.  For  Nonprofit  National 
Corporations  loans,  the  servicing  official 
is  the  Director.  Community  Facility 
Division.  For  all  other  types  of  loans,  the 
servicing  official  is  the  District  Director. 


(dj  CONACT  or  CONACT  property. 
Property  Si^quired  or  sold  pursuant  to 
the  Consolidated  Farm  and  Rural 
Development  Act  (CONACT).  Within 
this  subpart,  it  shall  also  be  construed  to 
cover  property  which  secured  loans 
made  pursuant  to  the  Agriculture  Credit 
Act  of  1978;  the  Emergency  Agricultural 
Credit  Adjustment  Act  of  1978;  the 
Emergency  Agricultural  Credit  Act  of 
1984;  the  Food  Security  Act  of  1985;  and 
other  statutes  giving  agricultural  lending 
authority  to  FmHA. 

(1)  Organization  property.  Property 
for  which  the  following  loans  were 
made  is  considered  organization 
property.  Community  Facility  (CF): 
Water  and  Waste  Disposal  (WWD): 
Association  Recreation;  Watershed 
(WS);  Resource  Conservation  and 
Developemnt  (RC&D);  loans  to 
associations  for  Shift-In-Land  Use 
(Grazing  Association);  loans  to 
associations  for  Irrigation  and  Drainage 
and  other  soil  and  water  conservation 
measures;  loans  to  Indian  Tribes  and 
Tribal  corporations:  Rural  Rental 
Housing  (RRH)  to  both  groups  and 
individuals;  Rural  Cooperative  Housing 
(RCH);  Rural  Housing  Site  (RHS);  Labor 
Housing  (IJi)  to  both  groups  and 
individuals;  Business  and  Industry  (B&I) 
to  both  individuals  and  groups  or 
corporations:  Rural  Development  Loan 
Fund  (RDLF);  Intermediary  Relending 
Program  (IRP):  Nonprofit  National 
Corporations  (NNC);  and  Economic 
Opportunity  Cooperative  (EOC). 
Housing-type  (RHS,  RCH.  RRH  and  LH) 
organization  property  is  referred  to 
collectively  in  this  subpart  as  Multiple 
Family  Housing  (MFH)  property. 
»        ♦        •        •        • 

10.  Section  1955.105  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows: 

9  1955.105    Real  property  affected 
(CONACT). 

(a)  Loan  types  Sections  1955.10&- 
1955.109  of  this  subpart  prescribed 
procedures  for  the  sale  of  inventory  real 
property  which  secured  any  of  the 
following  type  of  loans  (referred  to  as 
CONACT  property  in  this  subpart): 
Farm  Ownership  (FO):  Recreation  (RL): 
Soil  and  Water  (SW);  Operating  (OL): 
Emergency  (EM):  Economic  Opportunity 
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(EO);  Economic  Emergency  (EE); 
Softwood  Timber  (ST);  Ciommunity 
Facility  (CF);  Water  and  Waste  Disposal 
(WWD);  Resource  Conservation  and 
Development  (RC&D);  Watershed  (WD); 
Association  Recreation;  EOC;  Rural 
Renewal:  Water  Facility;  Business  and 
Industrial  (B&I);  Rural  Development 
Loan  Fund  (RDLF);  Intermediary 
Relending  Program  (IRP);  Nonprofit 
National  Corporations  (NNC);  Irrigation 
and  Drainage;  Shift-in-Land  Use 
(Crazing  Association);  and  loans  to 
Indian  Tribes  and  Tribal  Corporations. 
Before  property  can  be  sold,  S  1955.73  of 
Subpart  B  of  this  part  concerning 
dwelhng  retention  must  be  followed,  if 
applicable. 

Date:  July  20. 1988. 
Neal  Sox  I 


Acting  Administrator,  Farmers  Home 
A  dministroUon. 

|FR  Doc.  8fr-1839S  Filed  8-12-88;  8:45  am] 

BILLING  COOC  34KMI7-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  569c 

[Docket  No.  88-681] 

Conservators  and  Receivers;  Priortty 
of  Claims;  Depositor  Priority 

Date  August  9, 1968. 

agency:  Federal  Home  Loan  Bank 
Board. 

action:  Final  Rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  in  its  own  right  and  as 
operating  head  of  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSLIC"),  is  promulgating  as  a  Hnal  rule 
a  revision  to  its  receivership  regulations 
at  12  CFR  569a.ll(a)(6)  to  establish  a 
priority  for  withdrawable  deposits  and 
accounts,  including  those  of  the  FSLIC 
as  subrogee  or  transferee,  over 
unsecured  claims  of  general  creditors  in 
receiverships  of  federally  chartered 
associations  or  savings  banks  in  States 
that  provide  such  a  priority  for 
depositors  in  State-chartered  savings 
and  loan  associations. 

EFFECTIVE  date:  August  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  W.  Hayes,  Deputy  General 
Counsel  for  FSLIC  (202)  377-6428; 
Ronald  A.  Brown,  Associate  General 
Counsel  for  FSUC  (202)  377-7044;  or 
Michael  B.  Phillips,  Attorney,  Office  of 
General  Counsel,  (202)  377-6755;  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW..  Washington,  DC  20552. 


SUPPLEMENTARY  INFORMATION: 

1.  Introduction — The  Est^itishment  of  a 
Depositor  Priority  for  Purposes  of  the 
AdiministratioD  of  FSLIC  Reoeiverehips 

In  a  final  rule  published  in  the  Federal 
Register  of  July  5, 1988  (53  FR  25129),  the 
Board  promulgated  certain  portions  of 
the  Proposed  Receivership  and 
Conservatorship  Regulations  that  were 
published  in  the  Federal  Register  of 
November  27, 1985  (50  FR  48970, 48995). 
The  final  rule  established  a  priority 
structure  for  unsecured  claims 
applicable  to  all  FSLIC  receiverships 
under  a  new  Part  5e9c  of  Title  12  of  the 
Code  of  Federal  Regulations.  Section 
589c.ll(a)(6)  of  that  rule  recognized 
State  law  priorities  with  respect  to 
depositors  for  State-chartered 
institutions,  including  a  provision  in  that 
section  for  depositor  priority  over  claims 
of  unsecured  general  creditors  for 
FSLIC — insured  institutions  chartered 
by  those  States  with  depositor 
preference  legislation. 

The  rule  being  promulgated  today, 
published  for  comment  on  July  5, 1988 
(53  FR  25169),  amends  §  589.11  to 
recognize  a  depositor  priority  for 
deposits  registered  at  offices  of  federally 
chartered  institutions  located  in  States 
with  depositor  preference  legislation. 

The  Board  has  determined  that  a 
primary  benefit  of  the  expansion  of  the 
depositor  priority  coverage  in 
§  5e9c.ll(a)(6)  would  be  the 
enhancement  of  FSLIC's  claims  as 
subrogee  to  the  claims  of  insured 
depositors  up  to  the  statutory  maximum. 
Under  the  National  Housing  Act 
("NHA")  and  the  common  law  doctrine 
of  equitable  subrogation,  the  FSLIC  is 
entitled  to  exercise  the  rights  of 
depositors  with  respect  to  their  insured 
accounts  after  making  available 
transferred  accounts.  (For  an 
explanation  of  the  common  law  doctrine 
of  equitable  subrogation,  see  the 
introduction  to  the  proposed  rule  that 
was  published  in  the  Federal  Register  of 
July  5. 1988  (53  FR  25169,  25170.) 

Through  its  status  as  subrogee  to  the 
claims  of  insured  depositors,  under  the 
depositor  priority  coverage  of 
§  569c.ll(a)(6),  the  FSLIC  is  placed  in  a 
stronger  position  to  be  compensated  for 
its  payment  to  insured  depositors  in  the 
event  of  the  Board's  appointment  of  the 
FSLIC  as  receiver  for  an  insolvent 
institution.  Under  the  procedures  of 
§  569c.ll(d),  all  priority  categories  in 
paragraph  (a)  of  §  569c.ll  must  be  paid 
in  full  in  their  order  of  priority  until  the 
assets  of  the  receivership  are  exhausted. 
As  a  result  of  the  final  rule  now 
adopted,  for  purposes  of  the 
administration  of  a  FSLIC  receivership 
in  a  State  with  depositor  preference 
legislation,  FSLIC  as  subrogee  of  insured 


depositors  will  be  entitled  to  a  paid  on  a 
pro  rate  basis  with  uninsured  depositors 
before  any  recovery  by  unsecured 
general  creditors  from  the  assets  of  the 
receivership. 

Eight  States  have  enacted  legislation 
to  recognize  full  depositor  preferen«:e  for 
their  savings  and  loan  associations. 
These  States  are:  Georgia.  Indiana, 
Nebraska,  North  Carolina,  Oklahoma, 
Texas,  Utah,  and  West  Virginia.'  (South 
Dakota,  Tennessee,  Washington  State 
have  enacted  statutes  providing  an 
extremely  limited  and  minimal  depositor 
priority.) 

The  Board  has  received  four  public 
comments  on  the  proposed  rule  that  was 
published  in  the  Federal  Register  of  July 
5, 1988.  These  comments  are 
summarized  in  Part  II  of  this  preamble. 

II.  Statutory  Authority  for  the  Scope  of 
this  Rulemaking 

Pursuant  to  section  5(d)(ll)  of  the 
Home  Owners'  Loan  Act  of  1933 
( "HOLA"),  12  U.S.C.  1464(d)(ll).  the 
Board  has  plenary  authority  to  make 
rules  and  regulations  for  federally 
chartered  associations  in 
conservatorship  or  receivership,  for  the 
conduct  of  conservatorships  and 
receiverships,  and  for  the  liquidation 
and  dissolution  of  such  associations. 
Pursuant  to  section  406(c)(3)(A)  of  the 
NHA.  12  U.S.C.  1729(c)(3)(A),  the 
provisions  of  section  5(d)(ll)  of  the 
HOLA  are  applicable  to  a  State- 
chartered  insured  institution  for  which 
the  Board  has  appointed  the  FSLIC  as 
conservator  or  receiver  "in  the  same 
manner  and  to  the  same  extent  as  if 
such  [State-charteredJ  institution  were  a 
Federal  association  .  .  ." 

For  a  discussion  of  the  Board's  broad 
authority  to  regulate  conservatorships 
and  receiverships  under  section  5(d)(ll) 
of  the  HOLA  and  section  406(c)(3)  of  the 
NHA,  see  the  introduction  to  the 
Proposed  Receivership  and 
Conservatorship  Regulations  (50  FR 
48970).  Concerning  the  Board's  authority 
to  promulgate  extensive  rules  for  the 
receivership  and  liquidation  of  State- 
chartered  associations  for  which  the 


'  The  following  list  preaents  citations  for  the  eight 
Slate  statutory  sections  recognizing  full  depositor 
preference  for  receivership  involving  F^UC-insured 
institutions. 

(1)  Georgia:  GA.  CODE  ANN.  7-1-202(8)(2): 

(2)  Indiana:  IND.  CODE  2S-1-3  1-10(3): 

(3)  Nebraska:  NEB.  REV.  STAT.  *-l,  110: 

(4)  North  Camhna:  N.C  GEN.  STAT.  5«B- 
70(in)(2),  (3): 

(5)  OUahoma:  OKLA.  STAT.  ANN.  tiL  1& 
381.76(K)(l)(b): 

16)  Texas:  TEX.  REV.  QV.  STAT.  ANN.  art.  8S2a. 
8.09(g)(3): 

(7)  Utah:  UTAH  CODE  ANN.  7-2-t5(d):  and 

(8)  West  Virginia:  W.  VA.  CODE  31A-7-12(a)(3). 
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Board  has  appointed  the  FSUC  as 
receiver,  see  section  6  of  the  Bank 
Protection  Act  of  1968.  Pub.  L  No.  90- 
389.  82  Stat.  294.  Congress  based  this 
extension  of  regulatory  powers  on  the 
FSLIC's  "vital  interest  in  seeing  that  the 
liquidation  of  the  [State-chartered] 
association  proceeds  in  an  orderly 
manner".  S.  Rep.  No.  1263.  90th  Cong.. 
2d  Sess..  reprinted  in  1968  U.S.  Code 
Cong.  &  Ad.  News  2530.  2531. 

Concerning  the  FSLIC's  statutory 
obligations  to  insured  depositors, 
section  405(b)  of  the  NHA.  12  U.S.C. 
1728(b).  directs  the  FSLIC.  in  the  event 
of  a  default  by  any  insured  institution,  to 
pay  each  insured  account  in  such 
insured  institution  that  is  "surrounded 
and  transferred"  to  the  FSLIC.  Pursuant 
to  section  406(b)(2)  of  the  NHA.  12 
U.S.C.  1729(b)(2),  the  FSLIC  as  receiver 
of  a  Federal  association  is  directed  to 
pay  insurance  in  accordance  with 
section  405  of  the  NHA.  Section 
406(b)(2)  of  the  NHA  also  provides  that 
the  FSLIC,  upon  "surrender  and 
transfer"  of  an  insured  account  in  any 
Federal  association  which  is  in  default, 
shall  become  subrogated  with  respect  to 
such  account.  The  provisions  of  section 
406(b)(2)  of  the  NHA  are  applicable  to 
the  FSLIC  as  receiver  of  a  State- 
chartered  institution  under  appointment 
by  the  Board  pursuant  to  section 
406(c)(1)(B)  of  the  NHA. 

IIL  Summary  of  and  Agency  Response 
to  Public  Comments  on  the  Proposed 
Revisions  to  Section  569c.ll(a)(6) 

The  following  discussion  summarizes 
the  four  public  comments  on  these 
proposed  revisions  to  S  569c.ll(a)(6)  and 
presents  the  Board's  response  to  these 
comments. 

1.  Comments  from  a  thrift  industry 
trade  association.  The  focus  of  this 
organization's  comments  was  on  the 
fmal  rule  establishing  §  569c.ll  (priority 
of  claims  regulations),  which  was 
adopted  by  the  Board  on  June  23, 1988 
and  published  in  the  Federal  Register  of 
July  5, 1988.  The  trade  association 
criticized  the  revisions  to  the  specific 
regulatory  language  in  proposed 
S  569c.ll  as  published  in  the  Federal 
Register  of  November  27, 1985  (50  FR 
48970,  48995),  as  substantially  modifying 
the  proposed  rule  and  not  in  accordance 
with  procedural  due  process 
considerations.  It  recommended  that  the 
effective  date  of  the  final  rule  of  July  5, 
1988,  and  the  effective  date  of  this  rule 
be  held  in  abeyance  until  either 
Congress  or  the  United  States  Supreme 
Court  addresses  the  appropriate  scope 
of  the  statutory  authority  of  the  FSLIC 
as  receiver.  The  organization  was 
interested  particularly  in  a  stay  of  the 
effective  date  of  §  569c.ll  until  the 


decision  of  the  U.S.  Supreme  Court  in 
Coit  Independence  Joint  Venure  v. 
Firstsouth.  F.A..  829  F.2d  563  {5th  Cir. 
1987),  cert,  granted.  108  S.Ct.  1105  (1988). 

The  Board  continues  to  hold  that:  (1) 
§  569.C11  of  the  final  rule  of  July  5, 1988, 
did  not  modify  substantially  proposed 
§  569c.ll  as  published  in  the  Federal 
Re^ster  of  November  27. 1985.  and  (2) 
the  Board  has  sufflciently  broad 
statutory  authority  to  support  the 
promulgation  of  S  569c.ll  (see  53  FR 
25129.  25130-25132). 

2.  Comments  from  a  savings  and  loon 
association  headquartered  in  California, 
This  association  recognized  the 
potential  benefit  of  the  proposed  rule  to 
the  FSLIC  as  subrogee  to  the  claims  of 
insured  depositors,  but  cited  certain 
effects  arising  from  the  rule  that  could 
be  detrimental  to  the  fmancial  condition 
of  affected  savings  and  loan 
associations. 

The  association  argued  that  the  effect 
of  this  rule  would  be  the  lowering  of  the 
debt  ratings  of  healthy  thrift  institutions. 
The  comment  asserted:  "This  would 
drive  up  the  cost  of  public  debt  to  those 
institutions  and  could  reverse  the  trend 
of  moving  away  from  dependence  upon 
Federal  Home  Loan  Bank  Borrowings." 
In  addition,  the  association  asserted  that 
the  effect  of  the  rule  would  be 
detrimental  to  holders  of  existing  public 
debt  of  thrift  institutions. 

The  Board  has  determined  that  as  a 
result  of  the  expansion  of  depositor 
preference  coverage  under  this  rule,  the 
benefit  to  the  FSLIC  as  subrogee  to  the 
claims  of  insured  depositors  will  be 
significant.  The  Board  will  monitor  the 
impact  of  depositor  preference  coverage 
for  the  administration  of  FSLIC 
receiverships  in  States  with  depositor 
preference  legislation,  to  determine  its 
effect  on  the  debt  ratings  of  insured 
thrift  institutions  in  those  States. 

3.  Comments  from  a  securities  firm 
headquartered  in  Connecticut.  This 
comment  focused  on  the  impact  of 
depositor  preference  on  transactions 
between  thrift  institutions  and  securities 
firms,  stating: 

In  the  short  run,  the  current  and  proposed 
rules  are  intended  to  reduce  costs  to  FJSUC 
by  improving  the  creditor  position  of 
depositors  for  whom  the  FSUC  is  ultimately 
responsible.  In  the  longer  run,  these  rules  will 
increase  costs  to  FSLIC  as  securities  firms 
and  others  withdraw  their  support  from  the 
thrift  industry  in  the  face  of  their  dimishcd 
status  as  creditors  of  weak  institutions.  This 
reduced  level  of  sup(>ort  will  exacerbate 
liquidity  problems  and  hurt  the  Board's 
efforts  to  find  time  to  deal  with  these 
problems  in  an  orderly  manner. 

According  to  this  comment,  securities 
firms  will  be  more  reluctant  to  deal  with 
thrifts  if  the  Board  and  the  FSLIC 


exercise  their  authority  to  reject 
selectively  certain  executory  securities 
contracts  with  thrifts  in  receivership. 
This  comment  stated  that  such 
selectivity  (referred  to  in  this  comment 
as  "cherry  picking")  would  upset  certain 
well  established  "netting  and  set  off 
practices"  by  the  securities  industry  and 
would  increase  the  credit  exposure  of 
securities  firms  to  thrifts. 

This  comment  recommended  that 
certain  procedures  be  implemented  by 
the  FSUC  to  protect  broker/dealers' 
rights  in  the  event  of  a  FSUC 
receivership  in  a  State  with  depositor 
preference  legislation.  According  to  this 
comment,  claims  of  unsecured  general 
creditors  should  be  placed  on  a  par  with 
depositors,  and  securities  transactions 
with  thrifts  should  be  netted  for  credit 
purposes  subject  to  the  following 
protections:  (1)  The  types  of  securities 
transactions  for  which  a  dealer  claims 
rights  of  offset  should  be  approved  by 
the  thrift  in  a  Board  of  Directors 
resolution;  (2)  rights  of  offset  should  be 
permitted  specifically  in  the  written 
agreements  supporting  the  transactions; 
and  (3)  rights  of  offset  should  be  limited 
to  netting  between  and  among  "trading 
type  transactions"  (forward  sales, 
options,  futiu'es,  interest  rate  swaps,  or 
repurchase  agreements). 

The  Board  has  determined  that  the 
FSUC's  financial  interest  as  subrogee 
for  insured  depositors  should  be 
optimized  where  feasible,  particularly 
where  State  legislatures  have 
recognized  depositor  priority  coverage 
for  purposes  of  receiverships  of  State- 
chartered  thrift  institutions.  The 
expansion  of  depositor  priority  coverage 
in  this  rule  to  include  Federal 
associations  is  limited  to  the 
administration  of  FSUC  receiverships  of 
thrift  institutions  in  States  with 
depositor  priority  legislation. 

Under  S  569c.ll(d),  unsecured  claims 
under  the  priority  categories  in 
paragraphs  (a)(l)-(10)  of  5  569c.ll  must 
be  paid  in  full  (on  a  pro  rata  basis 
within  the  respective  priority  categories) 
in  their  order  of  priority  until  the  assets 
of  the  receivership  are  exhausted. 
Hence,  any  FSUC  decision  on  the 
priority  of  certain  unsecured  claims  of 
securities  firms  (including  rights  of 
offset)  must  be  treated  within  the 
appropriate  priority  category  under 
§  569c.ll,  i.e.,  paragraph  (a)(6). 

With  respect  to  concerns  as  to  the 
effect  of  depositor  priority  on  unsecured 
claims  of  securities  firms  (including  on 
the  right  of  offset  by  securities  firms), 
the  Bank  Board  will  consider  these 
concerns  within  the  context  of  future 
rulemaking  activities. 
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4.  Comments  from  a  securities  firm 
headquartered  in  New  York.  This 
comment  also  focused  on  the  potential 
negative  effect  of  depositor  priority 
coverage  on  the  securities  industry's 
willingness  to  enter  into  contracts  with 
thrift  institutions.  This  could,  the 
comment  argued,  result  in  a  reduction  of 
an  important  liquidity  source  for  the 
securitization  of  the  assets  of  thrift 
institutions,  and  a  demand  by  the 
securities  industry  for  increased 
collatcralization.  This  firm  urged  the 
following  revisions  to  §  569c.ll:  (a)  a 
receiver  would  not  attempt  to  impair  the 
exercise  of  "netting  and  set-off  rights"  in 
connection  with  covered  transactions; 
and  (b)  a  receiver  would  administer  a 
liquidating  receivership  or  would 
consummate  a  purchase  and  assumption 
transaction  or  other  transaction  only  in 
a  manner  that  such  covered  transaction 
is,  immediately  following  the 
appointment  of  a  receiver  by  the  Board, 
either  rejected  or  assumed.  In 
conclusion,  this  firm  stated: 

The  Board's  failure  to  provide  such  explicit 
comfort  will  likely  result  in  increased 
collaterization  requirements  (thus  further 
impairing  the  efforts  of  all  Thrifts  (and  in 
particular  weaker  Thrifts)  to  liquefy  their 
securities  and  mortgage  portfolios)  and  may 
result  in  reduced  access  to  the  types  of 
contracts  that  provide  liquidity  for  Thrifts' 
portfolios  and  hedge  their  interest  rate  risk. 

With  respect  to  the  limited  scope  of 
the  proposed  rule,  this  firm 
recommended  that  depositor  preference 
coverage  under  the  Board's  receivership 
regulations  only  should  apply  to  protect 
the  FSLIC  or  the  FDIC  as  subrogee  to  the 
claims  of  insured  depositors,  not  to 
protect  uninsured  depositors.  This  firm 
advocated  that  uninsured  depositors 
should  be  placed  in  the  same  priority 
category  in  §  569c.ll(a)  as  unsecured 
general  creditors. 

The  Board  believes  that  the  depositor 
priority  coverage  under  this  rule  should 
be  limited  to  the  scope  of  the  protected 
depositor  category  under  the  respective 
State  depositor  priority  statutes.  The 
Board  has  covered  this  firm's  other 
concerns  in  the  aforementioned 
response  to  the  comments  of  the 
Connecticut  firm. 

IV.  "Good  Cause"  Exception  under 
Section  553(d)(3)  of  the  Administrative 
Procedure  Act  (APA) 

Section  553(d)(3)  of  the  APA.  5  U.S.C. 
553(d)(3),  states  that  the  publication  of  a 
flnal  rule  "shall  be  made  not  less  than  30 
days  before  its  effective  date",  except  as 
"provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule" 
(emphasis  added).  The  Board  has 
determined  that  such  "good  cause" 
exists  to  support  this  rule. 


The  implementation  of  the  expanded 
deposit  priority  coverage  in  this  rule  is 
important  for  the  consummation  of 
certain  FSLIC-assisted  transactions 
pursuant  to  the  Board's  "Southwest 
Plan".  The  Board's  Southwest  Plan  was 
initiated  in  February  1988  to  resolve  the 
financial  and  operational  problems  of 
more  than  one  hundred  forty  financially 
impaired  FSLIC-insured  institutions  in 
the  Southwestern  United  States 
(particularly  in  Texas,  which  has 
depositor  preference  legislation).*  Given 
the  current  efforts  of  the  Board  to 
resolve  the  financial  condition  of  the 
FSLIC  Insurance  Fund  and  the 
significant  opportunity  costs  for  the 
FSUC  Insurance  Fund  in  any  delay  in 
the  consummation  of  transactions  for 
the  implementation  of  the  Southwest 
Plan,  it  is  important  that  where  feasible, 
the  FSLIC  should  benefit  from  its  status 
as  subrogee  for  the  claims  of  insured 
depositors  in  Southwest  Plan 
transactions. 

According  to  the  Deputy  Executive 
Director  of  the  FSLIC  for  the  Southwest 
Plan,  but  for  the  waiver  of  the  30-day 
waiting  period,  there  are  at  least  three 
probable  transactions  under  the  Bank 
Board's  Southwest  Plan  that  would  be 
significantly  jeopardized  or  delayed. 
(These  transactions  include  Federal 
associations  that  have  been  an 
important  part  of  the  respective 
Southwest  Plan  packages  under  review.) 

These  three  probable  transactions 
under  the  Southwest  Plan  would  involve 
significant  savings  to  the  FSLIC 
Insurance  Fund  through  its  status  as 
subrogee  with  respect  to  the  claims  of 
insured  depositors  up  to  the  statutory 
maximum.  Given  the  continuing 
financial  deterioration  of  those  insolvent 
Texas  institutions  that  are  included  in 
these  probable  transactions,  through  the 
consujnmation  of  these  transactions 
during  the  30-day  period  following 
publication  of  the  rule.  FSLIC  could 
avoid  the  significant  costs  to  the 
Insurance  Fund  that  otherwise  would  be 
incurred  through  a  delay  (or  a  resulting 
failure)  in  these  transactions. 

The  Board  has  determined  that  the 
effect  of  this  waiver  of  the  30-day 
waiting  period  on  affected  parties  would 
be  minimal.  The  Board  only  received 
four  public  comments  on  the  proposed 
rule.  No  comments  were  received  from 
entities  headquartered  in  States  with 
depositor  priority  legislation. 

Another  factor  concerning  the  effect 
on  affected  parties  of  the  waiver  of  the 
30-day  waiting  period  is  that  the  final 
rule  is  identical  to  the  proposed  rule. 
Hence,  those  parties  already  have 


•  Sec  Board  Resolution  No.  88-68  (February  3. 
1988). 


received  substantal  guidance  on  the 
probable  content  of  the  final  rule.  The 
legislative  history  to  section  553(d)(3)  of 
the  APA  indicates  that  the  primary 
purpose  of  the  "good  cause  "  exception 
is  to  facilitate  an  adjustment  by  the 
affected  parties  of  their  business 
decisions  to  refiect  the  requirements  of 
the  final  rule. 

V.  Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603.  the  Board  is 
providing  the  foilo«ving  regulatory 
flexibility  analysis: 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  incorporated  above 
in  "SUPPLEMENTARY  INFORMATION" 
regarding  this  final  rule. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  are  incorporated  above  in 

"SUPPLEMENTARY  INFORMATION". 

3.  Significant  alternatives  minimizing 
small-entity  impact  and  agency 
response.  The  Small  Business 
Administration  defines  a  small  financial 
institution  as  "a  commercial  bank  or 
savings  and  loan  association,  the  assets 
of  which,  for  the  preceding  fiscal  year, 
do  not  exceed  $100  million."  13  CFR 
121.13(a]  (1988).  This  final  rule  treats  all 
institutions  in  the  same  manner,  and  this 
rule  will  not  have  a  substantial  impact 
on  small  entities. 

List  of  Subjects  in  12  CFR  Part  569c 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations. 

Accordingly,  the  Board  hereby 
amends  Part  569c,  Subchapter  D. 
Chapter  V,  Tide  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  D— FEDERAL  SAVINGS 
AND  LOAN  INSURANCE  CORPORATION 

PART  569c— RECEIVERSHIP  RULES 

1.  The  authority  citation  for  Part  sesc 
continues  to  read  as  follows: 

Authority:  Sec.  5,  48  Stat.  132.  as  amended 
(12  U.S.C.  1464);  sees.  402,  406.  48  Stat.  1256. 
1259,  as  amended  (12  U.S.C.  1725, 1729): 
Reorg.  Plan  No.  3  of  1947, 12  PR  4981.  3  CFR. 
1943-1948  Comp.,  p.  1071. 

2.  Section  569c.ll  is  amended  by 
revising  paragraph  (a)(6)  to  read  as 
follows: 

§569c.11    Prtormes. 

(a)  *  *  * 

(6)  Claims  for  withdrawable  accounts, 
including  those  of  the  Corporation  as 
subrogee  or  transferee,  and  all  other 
claims  which  have  accrued  and  become 
unconditionally  fixed  on  or  before  the 
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date  of  defanlt,  whether  liquidated  or 
unliquidated,  except  as  provided  in 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section,  provided,  however,  ttiat  if  the 
association  is  chartered  and  was 
operated  under  the  laws  of  a  state  that 
provided  a  priraity  for  holders  of 
withdrawable  accounts  over  such  other 
claims  or  general  creditors,  such  priority 
within  this  paragraph  (a)(6)  shall  be 
observed  by  the  receiver,  and  provided 
further,  that  if  deposits  of  a  Federal 
association  are  booked  or  registered  at 
an  office  of  such  association  that  is 
located  in  a  State  that  provides  such 
priority  with  respect  to  State-chartered 
associations,  such  deposits  in  a  Federal 
association  shall  have  priority  over  such 
other  claims  or  general  creditors,  which 
shall  be  observed  by  the  receiver. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Chisaoai, 
Assistant  Secretary. 
[PR  Doc.  88-18404  Filed  8-12-88:  8:45  am] 

BILUNG  COOE  •720-01-II 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Definition  of  SmaN  BusineM  for 
Drcdghig 

agency:  Small  Business  Administration 

(SBA). 

action:  Final  rule. 

summary:  The  SBA  is  amending  its  size 
standard  for  the  Dredging  Industry  &om 
the  present  $9.5  million  in  annual  gross 
receipts  to  $13.5  million.  This  is  the  size 
standard  which  was  utilized  over  the 
December  9, 1985,  to  November  3, 1986 
period.  The  $9.5  million  size  standard 
which  has  been  utilized  since  November 
3, 1986,  resulted  from  an  order  from  the 
District  Court  for  the  District  of 
Columbia  dated  November  3, 1986, 
setting  aside  the  then  current  dredging 
size  standard  of  $13.5  million,  but 
restoring  the  previous  size  standard  of 
$9.5  million  pending  SBA's  completion  of 
a  review  of  the  reawnded  rulemaking 
e^ort.  ^A  has  now  completed  its 
review  as  directed  by  the  Court  order 
and  is  restoring  the  size  standard  of 
$13.5  million  which  SBA  has  determined 
to  be  the  appropriate  size  standard  for 
the  dredging  industry. 
EFFECTIVE  DATE:  September  14, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  N.  Ray,  Economist.  Sze 
Standards  Staff,  (262)  653-6373. 
SUPPLEMDITARV  MPORMATIONt  On 

November  3. 1986,  die  United  States 
District  Court  for  the  District  of 


Columbia  declared  invalid  the  SBA's 
size  standard  for  the  dredging  industry 
and  remanded  the  administrative  record 
of  the  rulemaking  to  the  Agency  for 
further  consideration.  The  Court 
recognized  that  the  previous  size 
standard  for  the  dredging  industry  of 
$9.5  million  was  not  challenged  and 
remained  in  effect  pending  SBA's 
completion  of  its  review  of  the  issues 
raised  in  the  remanded  rulemaking 
record.  The  Court  cited  SBA's  failure  to 
consider  regional  size  standards,  after 
first  recognizing  the  presence  of  regional 
differences  in  structure  and  in 
procurement  patterns,  as  sufficient 
cause  in  itself  to  invalidate  the  size 
standard. 

In  addition,  on  October  15, 1986 
Congress  passed  the  National  Defense 
Authorization  Act  of  1987  (Pub.  L.  99- 
661).  Section  921  of  this  Act  contained  a 
mandate  that  SBA  review  the  size 
standards  of  certain  industries  including 
dredging.  The  purpose  of  the  review  was 
to  ensure  that  small  business  set-asides 
accounted  for  no  more  than 
approximately  30  percent  of  the  total 
Federal  contract  dollar  value  for  those 
industries.  If  SBA  were  to  find  as  a 
result  of  its  review  that  the  30  percent 
threshold  was  exceeded  for  any  industry 
under  review,  the  Agency  was  required 
to  reduce  the  size  standard  for  that 
industry  accordingly. 

The  Act  also  authorized  SBA  to 
further  divide  industry  categories  when 
it  received  evidence  that  such  division  is 
warranted  due  to  special  capital  needs, 
or  special  labor,  or  geographic 
reqoirements,  or  to  recognize  a  new 
industry.  New  size  standards  would 
then  be  established  for  these  new 
industry  categories. 

The  Act.  moreover,  provided  three 
prerequisites  which  Congress 
considered  must  all  be  present  in  order 
for  segmentation  on  a  regional  basis  to 
occur  in  an  industry.  These  three 
prerequisites  are:  (1)  The  Government 
must  typically  designate  the  area  where 
work  f(v  such  contracts  is  to  be 
performed;  (2)  Government  purchases 
comprise  the  major  portion  of  the  entire 
domestic  market  for  such  goods  and 
services;  and  (3)  due  to  the  fixed 
location  of  facilities,  high  mobilization 
costs,  or  similar  economic  factors,  it  is 
unreasonable  to  expect  competition 
from  business  concerns  located  outside 
of  the  general  areas  where  such 
concerns  are  located. 

Using  these  three  prerequisites,  SBA 
examined  the  question  as  to  whether  the 
dredging  industry  merited  segmentation 
of  its  size  standard  in  an  Advanced 
Notice  of  Proposed  Rulemaking  which 
was  published  on  March  17, 1987  (52  FR 
8261).  This  notice  explored  the 


possibiUty  of  segmenting  the  industry 
for  light  and  heavy  projects  for  the 
Northeast.  Southeast.  Gulf  Coast.  West 
Coast  and  Greek  Lakes  regions. 

A  majority  of  those  commenting  on 
this  notice  did  not  support  segmented 
size  standards  for  dredging.  The 
comments  included  one  dredging  firm 
and  one  association  that  favored  the 
concept  of  a  regional  standard,  while 
four  firms,  two  associations,  and  the 
U.S.  Corps  of  Engineers  were  opposed. 
The  respondents  raised  several 
concerns  regarding  the  proposed 
segmentation.  The  most  important 
comment  from  the  standpoint  of 
complying  with  the  legislation,  however, 
opposed  the  idea  of  segmented  size 
standards  based  on  the  nature  of 
competition  within  the  industry.  In 
particular,  several  respondents  argued 
that  dredges  are  mobile,  and  therefore, 
the  statutory  prerequisite  that 
competition  could  not  be  expected  from 
outside  the  region  was  not  met. 

As  a  result  of  these  comments.  SBA 
examined  the  question  further. 
Specifically,  it  requested  the  views  of 
the  Army  Corps  of  Engineers,  the  agency 
responsible  for  the  great  majority  of 
Federal  procurement  activities  in  this 
industry.  The  Corps  responded  by 
stating  its  view  that  this  third 
requirement  for  segmentation  was  not 
present  and  that  therefore,  the  concept 
of  segmentation  should  not  be  applied  to 
the  dredging  industry.  SBA  also 
reviewed  available  data  sources  to 
determine  whether  there  is  a  pattern  of 
dredging  firms  operating  in  more  than 
one  region  of  the  nation.  It  discovered  in 
Table  3  of  its  publication  "Profile  of  the 
Dredging  Industry  for  the  Purpose  of 
Setting  a  Size  Standard"  (June  4, 1984).  a 
pattern  in  which  both  large  and  small 
firms  in  the  industry  often  operate  in 
more  than  one  region  of  the  nation.  Of 
the  40  most  active  firms  in  the  industry, 
for  example.  17  firms  operated  to  a 
significant  degree  in  more  than  one 
region  of  the  nation  over  the  1980-83 
period.  These  17  firms  include  both  large 
and  small  firms.  As  a  whole  they  were 
responsible  for  almost  55  percent  of  all 
Federal  dredging  contracts.  Accordingly, 
there  is  strong  statistical  evidence  for 
the  view  that  competition  does  occur 
across  regions  and  that  firms  in  the 
activity  of  dredging  are  not  inherently 
immobile. 

After  careful  review  of  this  issue  SBA 
concluded  that  the  third  congressional 
requirement  was  not  present  in  the 
dredging  industry.  Accordingly,  it  did 
not  propose  segmented  size  standards 
for  this  industry  in  its  Proposed  Rule  of 
December  17, 1987  (52  FR  47937). 
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This  process  in  which  SBA  in  an 
advance  notice  of  proposed  rulemaking 
first  solicited  public  response  to  the 
concept  of  regional  size  standards,  and 
then  rejected  the  idea  after  appropriate 
review  in  a  proposed  rule  fulfills  the 
Court's  statutory  requirement  that  the 
SBA  seriously  consider  the  viability  of 
regional  size  standards  in  the  dredging 
industry  prior  to  making  a  decision  on 
the  proper  size  standard(s).  SBA  in  this 
Final  Rule  is,  therefore,  focusing  its 
attention  on  a  nationally  structured  size 
standard.  Specifically,  it  is  reinstituting 
the  $13.5  million  size  standard  in 
preference  to  the  present  size  standard 
of  $9.5  million  which  was  restored  by 
Court  Order. 

The  decision  to  move  to  a  size 
standard  of  $13.5  million  which  was 
made  during  1985  was  based  on  a 
number  of  factors  relating  to  the 
industry  structure  of  the  dredging 
industry.  Some  of  these  factors  cannot 
be  updated  because  the  data  at  that  time 
were  obtained  through  a  special  survey 
of  dredging  firms  which  was  costly  and 
time  consuming.  However,  some 
information  is  presently  available  from 
the  Corps  of  Engineers,  and  therefore, 
SBA  has  evaluated  whether  the  industry 
has  changed  significantly  since  the  1985 
decision. 

In  the  final  dredging  size  standard 
rule  of  November  B,  1985,  (50  FR  46418), 
SBA  based  its  recommendation  to  raise 
the  size  standard  in  dredging  on  six 
factors.  These  are:  concentration  ratio 
(percent  of  Federal  procurement  dollars 
received  by  the  four  largest  firms  in  the 
industry),  average  firm  size,  cost 
increases  over  time,  the  proportion  of 
firms  defined  as  small,  the  average  size 
of  Federal  contracts,  and  the  proportion 
of  Federal  contract  dollars  received  by 
small  firms.  Of  the  six  variables  in 
question,  four  supported  a  higher  size 
standard  than  the  present  $9.5  million. 
These  four  were  average  firm  size,  cost 
increases  over  time,  the  proportion  of 
firms  defined  as  small,  and  the  average 
size  of  contracts.  The  remaining  two 
factors — the  concentration  ratio  and  the 
proportion  of  contract  dollars  received 
by  large  firms — provided  ambiguous 
results. 

In  reviewing  more  recent  data,  SBA 
was  only  able  to  gather  information  on 
the  concentration  ratio  (proportion  of 
sales  in  the  industry  generated  by  the 
four  largest  firms  in  the  industry),  the 
average  size  of  Federal  contract,  and  the 
proportion  of  contract  dollars  received 
by  small  firms.  In  general,  SBA  views 
high  indexes  for  both  the  concentration 
ratio  and  average  size  of  contract  as 
indicators  that  an  industry's  size 
standard  should  be  relatively  high. 


Conversely,  it  views  a  relatively  low 
proportion  of  contract  dollars  awarded 
to  small  firms  as  an  indicator  that  an 
industry's  size  standard  might  be  too 
low.  In  this  case,  SBA  wanted  to 
compare  the  situation  in  the  dredging 
industry  during  1987  with  the  situation 
in  the  earlier  period  to  assure  itself  that 
a  need  continued  for  a  higher  size 
standard.  Data  for  FY  1987  are 
compared  with  the  1984  study  in  the 
following  table: 


Factor 

Oedging 

data  from 

earlier 

study 

FY  1987 

Concentration   ratio   (percent 
of       Federal       contracts 
awarded     the     4     largest 

•26 
M.60 

»35.3 

63 

Average  size  of  total  Federal 
contracts  (millions) 

'$1.69 

Proportion  of  Federal  dollars 
awarded  small  firms  (per- 
cent)  

158 

'  Average  over  1980-63  period.  ($9.5  million  size 
standard  in  effect.) 
2  1983  data.  (S9  5  million  size  starxlard  in  effect.) 

These  statistics  indicate  that  the 
situation  in  the  dredging  industry 
involves  a  greater  concentration  of 
economic  activity  among  a  few  large 
firms  in  the  dredging  industry  than 
occurred  in  1983.  There  is  a  need  to 
restore  the  previous  size  standard  of 
$13.5  million  based  on  the  fact  that  four 
very  large  firms  received  almost  two- 
thirds  of  Federal  contract  dollars,  while 
firms  defined  as  small  (less  than  $9.5 
million  in  gross  annual  receipts) 
received  only  16  percent  of  all  Federal 
contract  dollars.  These  low  percentages 
for  small  firms  in  the  industry  also 
indicate  that  there  is  little  likelihood 
that  the  30  percent  set-aside  threshold 
incorporated  in  Section  921  of  Pub.  L. 
99-661  would  be  exceeded  by  a 
restoration  of  the  $13.5  million  size 
standard. 

Based  on  these  considerations  and  the 
fact  that  SBA  has  extensively 
considered  regional  size  standards  in 
the  dredging  industry  as  directed  by 
Court  Order,  SBA  is  restoring  the 
national  size  standard  of  $13.5  million 
for  dredging  as  appropriate  for  the 
reasons  described  in  the  published  rule 
change  in  1985  (50  FR  46418)  and  due  to 
the  results  of  the  analysis  of  more 
current  data. 

This  regulation  is  promulgated  as  a 
final  rule  without  prior  notice  and 
opportunity  to  comment  in  accordance 
with  5  U.S.C.  553(b).  Because  SBA  has 
already  received  and  considered  public 
comment  on  both  the  issue  of 
geographical  distribution  (see  52  FR  8261 
and  52  FR  47937).  and  the  size  standard 


increase  (see  50  FR  46418  and  49  FR 
47412),  it  is  not  in  the  public  interest  to 
delay  the  rule  further  in  order  to  receive 
further  public  comment. 

Compliance  With  Executive  Order 
12291,  Regulatory  Flexibility  Act,  and 
Paperwork  Reducdon  Act 

SBA  certifies  that  this  regulation  is  a 
major  rule  as  defined  by  Executive 
Order  12291.  Over  the  fiscal  year  1987 
period,  annual  Federal  outlays  for 
dredging  activities  exceeded  $340 
million.  Thus  the  annual  economic  effect 
criteria  of  $100  million  used  to  measure 
a  major  rule  change  could  be  exceeded 
as  a  result  of  this  rule.  Potentially,  any 
firm  in  the  industry  could  be  affected  in 
the  future  by  a  higher  size  standard, 
since  the  eligibility  of  a  firm  could 
impact  on  its  competitive  situation  for 
any  set-aside  contract  and  on  the 
decision  whether  or  not  to  set-aside  a 
contract.  This  regulation,  however,  is 
not  likely  to  result  in  a  major  increase  in 
costs,  or  prices,  or  in  significant  adverse 
effects  on  the  United  States  economy. 

This  regulation  is  unlikely,  however, 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  (There  are  no  known  firms 
currently  active  in  the  dredging  industry 
in  the  $9.5  to  $13.5  million  range  and 
only  five  firms  are  estimated  to  be  in  the 
$7.0  to  $9.5  million  range.)  Therefore,  in 
compliance  with  Executive  Order  12291, 
SBA  offers  this  final  regulatory  impact 
analysis.  SBA  has  considered  regulatory 
action  in  this  instance  in  response  to 
intense  public  comment  on  the  size 
standard  in  this  particular  industry.  The 
purpose  of  this  final  rule  is  to  update  the 
size  standard  for  the  dredging  industry, 
which  has  remained  at  the  same  level  as 
1974,  to  reflect  both  inflation  and 
changes  in  industry  structure  over  a  14- 
year  time  period.  This  final  rule  change 
is  authorized  by  section  3(a)  of  the  Small 
Business  Act  (15  U.S.C.  623(a)),  which 
mandates  that  SBA  define  small 
bwsiness  concerns  on  an  industry-by- 
industry  basis. 

The  dredging  industry  is  comprised  of 
approximately  250  companies  of  which 
70  participated  in  the  Federal 
procurement  process  during  fiscal  year 
1987.  Of  these  firms,  however,  only  five 
would  likely  be  significantly  affected  by 
a  higher  size  standard.  These  are  firms 
whose  annual  receipts  usually  fall  in  the 
$7.0  to  $9.5  million  range.  Clearly,  a 
higher  size  standard  would  remove  a 
major  constraining  factor  on  expansion 
for  these  five  firms. 

Assuming  these  five  firms  are  capable 
of  and  choose  to  expand  into  the  $9.5  to 
$13.5  million  range,  other  firms  could  be 
affected  by  the  new  higher  size 
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standard.  There  could  be  some 
additional  competition  for  contracts, 
since  these  five  firms  could  bid  for  more 
contracts  without  eueeding  the  new 
size  standard  limitation  of  $13.5  million. 
Similarly,  the  comjietition  for 
unrestricted  contracts  could  be  expected 
to  be  enhanced,  since  small  firms  would 
be  less  concerned  that  winning  a 
contract  would  push  them  over  the  size 
standard.  In  additHMBu  Federal 
contracting  officials  would  be  able  to  set 
aside  some  additional  contracts,  and 
thus  a  slightly  hi^ier  proportion  of 
contract  dollars  would  probably  be  set 
aside.  Althou^  more  contracts  will 
probably  be  set  aside,  SBA  considers  it 
highly  unlikely  that  the  set-aside 
percentage  would  exceed  30  percent 
given  the  low  incidence  of  set-asides  in 
this  industry  during  1987  (10  percent), 
and  the  fact  that  only  five  firms  are 
estimated  to  be  in  the  $7.0  to  $d.5  million 
range. 

Overall,  any  one  of  the  250  firms 
active  in  the  dredging  industry  might  be 
affected  by  the  incieased  size  standard 
if  it  were  to  bid  on  a  dredging 
procurement  that  was  set  aside  for  small 
business,  or  if  the  hi^er  size  standard 
freed  small  firms  to  bid  on  unrestricted 
contracts.  The  net  benefits  of  this  rule 
change,  therefore,  are  a  closer 
relationship  between  the  size  standard 
and  the  industry  structure  and  an  easing 
of  constraints  on  expansion  for  firms 
within  the  industry. 

In  deciding  that  a  size  standard  of 
$13.5  million  most  accurately  reflects  the 
current  dredging  industry,  SBA  also 
considered  the  alternatives  of  raising 
the  size  standard  above  $13.5  million. 
lowering  it  below  $9.5  milUon.  or 
maintaining  it  at  $9.5  million.  SBA 
rejected  raising  the  standard  above  the 
$13.5  million  level  because  of  the 
concern  that  a  higher  size  standard  than 
$13.5  milli(»  would  more  Ukely  result  in 
a  set-aside  plus  8(a)  percentage  of 
Federal  contracting  in  the  industry 
which  exceeds  the  30  percent  level 
prohibited  by  Public  Law  99-861. 
Lowering  the  size  standard  was  rejected 
because  of  the  industry's  dominance  by 
large  firms,  the  relatively  large  size  of 
contracts  in  the  industry,  and  the 
inflationary  trends  since  1974  when  the 
$9.5  million  size  standard  was 
established.  Thus  there  are  no 
significant  alternatives  which  would 
accomplish  the  stated  objectives  of 
minimizing  the  economic  impact  on 
small  firms. 

SBA  certifies  that  there  are  no 
relevant  Federal  rules  which  would 
duplicate,  overlap,  or  conflict  with  this 
Final  Rule.  SBA  also  certifies  that  this 
regulation  contains  no  reporting  or 


recordkeeping  requirements  wMcfa  are 
subject  to  the  Paperwork  Reduction  Act. 
44  U.S.C  Chapter  35. 

List  of  Snbject*  in  IS  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Reporting  and  reccwdkeeping 
requirements.  Small  business. 

Accordingly,  SBA  is  amending  Part 
121  of  13  CFR  as  follows: 

PART  121~{AMENDE0] 

1.  The  authority  citation  of  Part  121  of 
13  CFR  is  revised  to  read  as  follows: 

Authority:  Seca.  3(a)  and  5(b)(a)  of  the 
Small  Business  Act  15  U.&C.  632(a)  and 
634(b)(6).  and  Public  Laws  90-591  and  9»-6ei. 

§121.1    (Amanded) 

2.  In  table  2  in  9  121.2(d)(2).  for  Major 
Group  16 — Construction.  Other  Than 
Building  Construction — General 
Contractors,  the  last  item  in  the  table. 
Item  1629-^redging  and  Surface 
Cleanup  Activities  is  revised  to  read  as 
follows:  (Item  1629  Heavy  Construction, 
Except  Dredging,  N.E.C,  is  set  forth  for 
the  convenience  of  the  reader  and  is  not 
changed). 

Dated:  May  24. 1988. 


action:  Final  rule. 


SIC 

Deacfiption 

(N.E.C.=Nol 

Elsewhere 

Classified) 

Size  standards 
in  number  of 

roiMons  of 

<k3llan-fkvt 

njle 

1629 

Heavy  Conskuclion, 
Excapl  Dredginti. 
NEC. 

$17.0 

1629 

Aedgwig  and 
Surface  Cleanup 
Acbvites*. 

13.5 

*  To  t>e  considered  small,  e  %rr<  must  perform  tha 
dredgirtg  of  at  least  40  percertt  of  the  yantage  wWi 
its  own  dredging  equipmant  or  equipment  owned  t>y 
anottier  small  dredging  concern. 

James  Abdnor, 

Administrator,  U.S.  Small  Business 
A  dministration. 

[PR  Doc.  88-18312  Filed  8-12-88;  8:45  am| 

BtLLMQCOOE  SeM-OI  M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  88-ASO-11] 

Amendment  to  Control  Zone,  Augtista, 
GA 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


summary:  This  amendment  changes  the 
Augusta.  Georgia,  control  zone  from  full- 
time  to  part-time  due  to  a  reduction  in 
hours  of  operation  of  the  local  National 
Weather  Service  Office.  Since  ]une  23, 
1988.  no  weather  reports  have  been 
available  for  the  Bush  Field  Airport. 
Augusta.  Georgia,  during  the  hours  1 
a.m.  until  6  a.m.  local  time.  This  action 
will  allow  the  control  zone  hours  to 
conform  with  the  hours  when  aviation 
weather  reporting  service  is  available. 
EFFECTIVE  DATE:  0901  u.t.c.,  October  2a 
198a 

FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration.  P.O.  20638.  Atlanta. 
Georgia  30320;  telefdione:  (404)  763-7846. 
SUPPLEMENTARY  HVORMATION: 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  is  to 
amend  the  Augusta,  Gemgia,  control 
zone  by  changing  the  time  of  designation 
from  full-time  to  part  time.  This  action  is 
necessary  since  weather  reporting 
service  is  no  longer  available  at  the 
Bush  Field  Airport  between  1  a.m.  and  8 
a.m.  local  time  due  to  a  reduction  in 
operating  hours  by  the  local  office  of  the 
National  Weather  Service,  which  is 
subject  to  further  change  by  that  agency. 
Current  hours  of  operation  will  be 
published  for  user  information. 

I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unecessary 
because  this  action  is  a  minor 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
71.171  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  the  technical  regulations  for 
which  frequent  and  routine  amendments 
are  necessary  to  keep  them 
operationally  current.  It  therefore,  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12991;  (2)  is  not  a  "significant 
rule"  under  ciOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 
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List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zone. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the  anthority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
amended  52  FR  46740.  is  further 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
Fxecutive  Order  10854;  49  VSX:.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1963):  14 
CFR  11.69. 

§71.t71    (Amanded] 

2.  Section  71.171  is  amended  as 
follows: 

Augusta,  Georgia  (Amended] 

By  adding  the  following  statement  at 
the  end  of  the  present  description: 

This  zone  is  effective  during  the  specific 
dates  and  timea  established  in  advance  by 
Notice  to  Airmen.  The  effective  dales  and 
times  will  thereafter  be  continuously 
published  in  the  Airport /Facility  Directory. 

Issued  in  East  Point,  Georgia,  on  August  4, 
198a 
wniiam  D.  Wood, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

|FR  Doc.  88-18371  Filed  8-12-88;  8:45  am) 
BIUING  CODE  4»10-t3-«l 

14  CFR  Part  71 

(Airspace  Docket  No.  88-ASO-2] 

Designation  of  Transition  Area; 
Keystone  HeigKts,  FL;  Cotrection 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Correction  to  final  rule. 

SUMMARY:  This  action  corrects  the 
description  of  the  transition  area 
Keystone  Heights,  Florida.  The  final  rule 
action  mistakenly  contained  a  reference 
to  Restricted  Area  R-2903B.  The 
reference  should  have  been  R-2903A. 
EFFECTIVE  DA-re:  0901  u.t.c,  September 
22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20630,  Atlanta, 
Georgia  30320;  telephone:  (404J  763-7646. 


SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  88-ASO-2 
was  published  on  June  23, 198a  This 
rule  action  was  to  establish  the 
Keystone  Heights.  Florida,  transition 
area  (53FR23606).  Inadvertently, 
reference  was  made  to  Restricted  Area, 
R-2903B.  The  reference  should  have 
been  R-2g03A. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendmenta  are 
necessary  to  keep  them  operationally 
current  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  nnder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  transition  area. 
Adoption  of  the  Ameadment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  86-A50-2,  on  page  23606  of 
the  Federal  Registe  on  June  23, 1968,  is 

corrected  to  read  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(aJ.  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C  ia6(g) 
(Revised  Pub.  L  97-449,  January  12, 1983J;  14 
Cn?  11.69. 

§71.181    lAraended] 

2.  Section  71.181  is  amended  to  read 
as  follows: 

Keystone  Heights,  Fkmda    lAmead] 

By  eliminating  the  phase,  "*  *  * 
excluding  that  airspace  that  coincides 
with  Restricted  Area  R-2903B,"  and 
substituting  the  following,  "*  *  * 
excluding  that  airspace  that  coincides 
with  Restricted  Area  R-2903A." 


Issued  in  East  Point,  Georgia,  on  August  2. 
1988. 

WiUiain  D.  Waod, 

Acting  Manager,  Air  Traffic  Dirision. 
Southern  Region. 
\¥R  Doc.  88-18372  Flied  8-12-S8:  fti4S  an] 

BILUNO  COOC  «tO-tS-ti 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  5 

Review  of  Contract  Maricet 
Designation  Applications;  Adoption  of 
Internal  Processing  Procedure 

AGENCY:  Commodity  Futiu«s  Trading 
Commission. 

action:  Final  rule. 

summary:  As  a  matter  of  administrative 
practice,  the  Commodity  Futures 
Trading  Commission  ("Commission") 
publishes  in  the  Federal  Register  notice 
of  the  availability  of  the  terms  and 
conditions  of  applications  for  contract 
market  designation  to  obtain  comment 
from  the  public  on  proposed 
applications.  "Hie  Commission  has 
determined  that  routine  publication  of 
designation  applications  is  in  the  public 
interest.  As  a  matter  of  informal 
practice,  the  Commission  generally  has 
published  applications  for  designation  of 
futures  contract  markets  for  a  period  of 
sixty  days,  designation  of  options  on 
physicals  for  forty-five  days  and  for 
options  on  futures  for  a  period  of  thirty 
days.  The  Commission  is  hereby 
formalizing  its  internal  processing 
procedure  and  establishing  a  uniform 
comment  period  for  futures  and  both 
types  of  option  designation  applications. 
In  order  to  provide  more  ready  reference 
to  this  internal  procedure,  the 
Commission  is  including  it  as  Appendix 
D  to  Part  5  of  its  regulations. 
EFFECTIVE  DATE:  August  15.  198& 

FOR  further  MFORMATION  CONTACT: 

J.  Blake  Imel.  Deputy  Director,  or  Paul 
M.  Architzel,  Chief  Counsel.  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission.  2033  K  Street 
NW.,  Washii^ton,  DC  20581  (202)  254- 
3201,  254-6990,  respectively. 
SUPPI.EMENTARY  INPORMATfON: 

I.  The  Internal  Processing  Procedure 

Since  its  formative  pniod,  the 
Commission  has  determined  that 
obtaining  public  comment  with  respect 
to  pending  applications  for  contract 
market  designation  is  in  the  public 
interest  and  therefore  has  provided  the 
public  with  an  opportunity  to  comment 
on  such  applications.  Over  time,  an 
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informal  practice  evolved  of  providing  a 
public  comment  period  of  sixty  days  for 
applications  for  designation  of  futures 
contract  markets,  forty-Hve  days  for 
options  on  physicals  and  thirty  days  for 
options  on  futures  contract  markets.  On 
occasion,  however,  where  an 
application  was  identical  to  an  existing 
contract,  or  for  other  reasons,  a  shorter 
comment  period  was  provided. 

The  Commission  periodically  reviews 
its  procedures  relating  to  the  designation 
of  new  contract  markets  to  make  them 
as  efficient  as  possible.  For  example,  as 
part  of  its  ongoing  efforts  to  streamline 
and  expedite  the  review  process,  the 
Commission  in  1987  adopted  an  internal 
processing  procedure  under  which 
applications  for  contract  market 
designation  are  deemed  to  be 
withdrawn  where  no  timely,  written 
response  or  supplementation  on  the 
merits  is  received  by  the  Commission. 
The  procedure  provides  specifically  that 
an  application  which  is  materially 
incomplete  is  deemed  to  be  withdrawn 
where  a  response  to  a  Commission  letter 
or  voluntary  stay  tolling  the  review 
period  is  not  received  by  the 
Commission  within  a  year.  52  FR  1444 
(January  14, 1987).  This  internal 
processing  procedure  limits  increases  in 
the  Commission's  backlog  of 
applications  for  designation  which  are 
no  longer  of  interest  to  exchanges.  As  a 
result  of  this,  and  other  Commission 
initiatives,  the  review  of  applications  for 
contract  market  designation  on  average 
has  been  reduced  to  five  and  one-half 
months  for  futures  and  five  months  for 
options,  well  under  the  statutory  period 
of  one-year." 

The  Commission's  experience  with  its 
review  of  applications  for  contract 
market  designation  indicates  that  a 
uniform  thirty-day  period  for  comment 
generally  will  be  sufficient  to  permit 
interested  parties  to  submit  their  views 
concerning  such  applications.  Moreover, 
a  thirty-day  comment  period  will  aid  the 
Commission  in  the  expeditious 
processing  of  applications.  Finally,  such 
a  period  is  consistent  with  the 
customary  notice  period  for  applications 
for  designation  of  contract  markets  for 
options  on  futures  and  for  most 
exchange  rules  submitted  for 
Commission  approval  under  section 
5a(12)  of  the  Commodity  Exchange  Act, 
7  U.S.C.  7a(12),  which  have  been 
determined  by  the  Commission  to  be  of 
major  economic  significance. 


'  These  periods  are  bused  upon  the  review  of 
appliciilions  for  de<:ign>ilion  during  fiscal  year  1987. 
and  exclude  tlie  time  during  which  the  review 
periods  were  lolled  either  by  the  Commission  or 
volunlHrily  by  the  exchangits  l>ecdtise  the 
applications  were  m«terially  incompltle  as  Tiled. 


Of  course,  where  an  application  for 
designation  raises  particularly  complex 
or  novel  issues,  a  longer  comment 
period  may  be  appropriate.  In  addition, 
a  longer  comment  period  may  be 
appropriate  where  the  Commission  must 
consider  the  merits  of  a  petition  for 
confidential  treatment  filed  by  an 
applicant  exchange  which  covers 
significant,  material  portions  of  an 
application.  Accordingly,  in  those 
instances,  the  Commission,  in  its 
discretion,  may  determine  on  a  case-by- 
case  basis  to  provide  for  a  longer 
comment  period. 

In  addition,  the  Commission  has 
determined  to  formalize  its  practice  with 
respect  to  publication  in  the  Federal 
Register  of  notice  of  contract  terms  and 
conditions  by  memorializing  this 
procedure  and  including  it  in  the  Code 
of  Federal  Regulations.  Accordingly,  the 
Commission  is  adopting  this  internal 
procedure  as  Appendix  D  to  Part  5  of  its 
rules. 

II.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Commission  has  previously 
determined  that  contract  markets  are 
not  "small  entities"  for  purposes  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.  47  FR  18618  {April  30. 1982).  The 
requirements  of  the  Regulatory 
Flexibilty  Act.  therefore,  do  not  apply  to 
contract  markets.  Accordingly,  the 
Chairman,  on  behalf  of  the  Commission, 
hereby  certifies,  pursuant  to  5  U.S.C. 
605(b),  that  the  action  taken  herein  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.,  ("PRA")  imposes 
certain  requirements  on  Federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PRA.  In  compliance 
with  the  PRA  the  Commission  has 
submitted  this  rule  and  its  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 
The  Commission  has  determined  that 
because  the  proposed  rule  merely 
codifies  and  modifies  existing 
Commission  practice,  and  does  not 
require  the  submission  of  information  or 
reports  to  the  Commission,  the  rule 
being  adopted  will  not  cause  an 
increase  in  the  paperwork  burden. 

Persons  wishing  to  comment  on  the 
paperwork  implications  of  the  rule 
should  contact  Robert  Neal,  Office  of 
Management  and  Budget  (0MB).  Room 
3228,  NEOB.  Wasl:ington,  DC  20503  (202) 


395-7340.  Copies  of  the  information 
collection  submission  to  the  OMB  are 
available  from  Joseph  G.  Sallazar, 
C.F.T.C.  Clearance  Officer,  2033  K  St. 
NW.:  Washington,  DC  20581  (202)  254- 
9735. 

C.  Administrative  Procedure  Act 

The  Administrative  Procedure  Act 
requires  that  notice  and  an  opportunity 
to  comment  be  provided  to  the  public 
before  agencies  adopt  final  regulations, 
except  where  interpretative  rules, 
general  statements  of  policy  or  rules 
relating  to  agency  organization, 
procedure  or  practice  are  involved,  or 
where  the  agency  finds  for  good  cause 
that  such  notice  and  comment  is 
impractical,  unnecessary  or  contrary  to 
the  public  interest.  5  U.S.C.  553(b).  The 
Commission  is  adopting  a  general 
statement  of  policy  relating  to  internal 
agency  procedure  with  respect  to  the 
processing  of  designation  applications. 
The  Commission  believes  that  it  is  in  the 
public  interest  to  make  this  statement 
effective  upon  publication. 

List  of  Subjects  in  17  CFR  Part  5 

Contract  markets.  Designation 
application. 

In  consideration  of  the  foregoing, 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular  sections  4c,  5,  5a,  6,  and  8a,  7 
U.S.C.  6c,  7,  7a,  8.  and  12a.  the 
Commission  hereby  amends  Chapter  I  of 
Title  17  of  the  Code  of  Federal 
Regulations  by  amending  Part  5  as 
follows: 

PART  5— DESIGNATION  OF  AND 
CONTINUING  COMPUANCE  BY 
CONTRACT  MARKETS 

1.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6c.  7,  7a.  8.  and  12a. 

2.  Appendix  D  is  added  to  Part  5  to 
read  as  follows: 

Appendix  D— Internal  Procedure 
Regarding  Period  for  Public  Comment 

The  Commission  will  seek  public 
comment  on  applications  for  designation 
of  futures  and  option  contract  markets 
by  publishing  a  notice  of  availability  of 
the  terms  and  conditions  of  the 
proposed  contract.  Generally,  the 
Commission  will  provide  for  a  public 
comment  period  of  thirty  days  on  such 
applications  for  designation.  The 
Commission,  or  its  delegatee  under 
§  140.96  of  this  chapter,  in  its  discretion, 
may  publish  for  comment  the  notice  of 
availability  for  such  longer  period  as 
appropriate. 
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Issued  in  Washington.  DC  this  9th  day  of 
August,  1988,  by  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  88-18345  Filed  8-12-88;  8;45  am] 
BILUNG  CODE  U51-ai-«nn 


17  CFR  Part  30 

Foreign  Option  Transactions 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Order. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
authorizing  option  contracts  on  the 
Three-Year  Australian  Treasury  Bond 
futures  contracts  traded  on  the  Sydney 
Futures  Exchange  to  be  offered  and  sold 
to  persons  located  in  the  United  States. 
This  order  is  issued  pursuant  to 
Commission  Rule  30.3(a).  52  FR  28980. 
28998  (August  5. 1987).  which  makes  it 
unlawful  for  any  person  to  engage  in  the 
offer  and  sale  of  a  foreign  option 
product  until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be 
offered  in  the  United  States,  and  the 
Commission's  order  dated  July  20, 1988, 
53  FR  28832  (July  29, 1988),  promulgated 
thereunder. 

EFFECTIVE  DATE:  September  14, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  C.  Kang,  Esq.,  or  Robert  H. 
Rosenfeld,  Esq.,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581.  Telephone:  (202) 
254-8955. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order: 

United  States  of  America  before  the 
Commodity  Futures  Trading  Commission 

Order  Under  CFTC  Rule  30.3(al  Permitting 
Option  Contract*  on  tl>e  Three- Year 
Australian  Treasury  Bond  Futures  Contract 
Traded  on  the  Sydney  Futures  Exchange  to 
be  Offered  and  Sold  in  the  United  States 
Thirty  Days  after  Notice  to  the  Commission 
and  PublicatioD  in  the  Federal  Renter 

By  order  dated  Hf  2a  tSBS  ("initial 
Order"),  the  Conunissioa  autborixed. 
pursuant  to  Coamission  Rule  30.3(a),'  certain 
option  products  traded  on  the  Sydney  Futures 
Exchange  ("Exchange")  to  be  offered  and 
sold  in  the  United  States.  S3  PR  28832  (]uly  29. 
1988).  Among  other  conditions,  the  initial 
Order  specified  that: 

Except  as  othenvise  permitted  under  the 
Commodity  Exchange  Act  and  negnlationa 


■  CofiuniisiOH  f^u^e  303(at.  S2  FK  28M0  ZffiMH 
(August  5.  19871.  makes  il  unlawful  for  snv  peraun  m 
engage  in  Ihe  offer  and  ule  of  a  (owignapiiun 
product  untrl  the  ComuiiRSion.  by  order.  aiHtiornces 
such  foreign  of>ltofl  k>  be  oflered  m  Ak  Umted 
Stales. 


thereunder,  that  no  offer  or  sale  of  any 
Exchange  option  product  in  the  United  States 
shall  be  made  until  thirty  days  after 
publication  in  the  Federal  Register  of  notice 
specifying  the  particalar  (^tion(s)  to  t>e 
offered  and  sold  pursuant  to  this  Order. 

By  letter  dated  August  1. 1988,  the 
Exchange  requested  that  the  Commission 
supplement  its  initial  Order  authonziag 
options  on  90-Day  Bank  Accepted  Bill  Ten- 
Year  Treasury  Bond  and  Australian  Dollar 
Futures  by  also  authorizing  the  Exchange's 
option  contract  on  Three-Year  Austrahan 
Treasury  Bond  futures  to  tie  offered  and  sold 
to  persons  in  the  United  States.  Upon  due 
consideration,  and  for  the  reasons  previously 
discussed  in  the  initial  Order.  53  FR  28832, 
the  Commission  believes  that  such 
authorization  should  be  granted. 

Accordingly,  pursuant  to  Commission  Rule 
30.3(a],  52  FR  28980,  28998,  the  Commission's 
initial  Order  dated  )uly  20. 198a  53  FR  28832. 
and  subject  to  the  terms  and  conditions 
specified  therein,  the  Commission  hereby 
authorizes  the  Sydney  Futures  Exchange's 
option  on  the  Three-Year  Australian  Treasury 
Bond  futures  contract  to  be  offered  and  sold 
to  persons  located  in  the  United  States,  thirty 
days  after  publication  in  the  Federal  Register 

Contract  Specifications — Options  on  &e 
Three-Year  Australian  Treasury  Bond 
Futures  Contract 

Contract  Unit:  One  Australian  Three- Year 
Treasury  Bond  futures  contract  with  a  face 
value  of  $100,000. 

Exercise  Prices:  Set  at  intervals  of  0.25% 
per  annum.  New  exercise  pritxs  are  created 
automatically  as  the  underlying  futures 
contract  price  moves. 

Premiums:  Quoted  in  multiples  of  0.005% 
per  annum.  The  minimum  fluctuation  in  the 
premium  represents  a  change  in  the  option 
value  of  approximately  SlO.tX)  to  $13.00, 
varying  widi  the  exercise  price. 

Contract  Months:  Tke  initial  contract 
month  will  be  September  1SS8. 

Expiry:  The  last  day  of  trading  ia  the 
underlying  Australian  Three- Year  Bond 
futures  contract  month.  Trading  ceases  at 
12:00  noon. 

Exercise:  Options  may  be  exercised  oo  any 
business  day  up  to  and  including  the  day  of 
expiry.  In-the-money  options  are 
automatically  exercised  at  expiry. 

Tradiqg  Hours:  8-.30  ajn.  to  12:30  pjn.;  2:00 
p.m.  to  4:30  pjn. 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures,  Commodity 
options.  Foreign  commodity  options. 

Amendment  of  Appendix  B 

In  consideration  of  the  foregoii^  17 
CFR  Part  30  is  amended  to  read  as 

follows: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1 .  The  autbonty  citation  for  Pari  30 
continues  to  read  as  follows: 

Atithority:  Sees.  2ta)(1|tAt.4. 4cand8a  of 
the  Commtjdity  Exchange  Act.  7  U.S.C.  2. 4.  6. 

6c  and  12a  (1982). 


2.  Appendix  B  is  amended  by  adding 
the  following  entry  alphabetically: 

Appendix  B — Option  Contracts 
Permitted  To  Be  Offered  and  Sold  in  the 
U.S.  Pursuant  to  §  30.3(a) 


Exchange 

Type  o(  contract 

FR  date  and 
crtaton 

•              • 
Sydney  Furtues 

•  • 

Ttwae-Year 
Australian 
Treasury 
Bond  Futures 

Contracts. 

•  • 

• 

Exchange. 

•              • 

« 

Issued  in  Washington,  DC,  on  August  9, 
1988.  by  the  Commission. 
Jean  A.  Webb. 

Secretary  to  the  Commission. 
{FR  Doc.  88-18344  Filed  8-12-88:  8:45  am] 

BtLUNO  COOF.  eSSI-Ot-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Ifidlan  Affairs 
25  CFR  Ch.  I,  Appendix 

Extension  of  the  Trust  or  Restffcted 
Status  of  Certain  Indian  Lands 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Extension  of  Trust  or  Other 

Restrictions  on  Indian  Land; 

Amendment  to  Appendix,  Chapter  I. 

SUMMAHY:  Notice  is  hereby  given  that  on 
February  23, 1988.  the  Secretary  of  the 
Interior  issued  an  order  extending  the 
period  of  trust  or  other  restrictians 
against  alienation  of  certain  Indian 
lands  which  would  otherwise  expire 
during  the  calendar  years  1989  through 
1993. 

EFFECTIVE  DATE!  Febmary  23. 1988. 

FOR  FURTHBt  INFORMATION  COir'*'^ 

Lee  E.  Maytubby,  Realty  Specialist. 
Bureau  of  Indian  Affairs,  Room  4521, 
Main  Interior,  18th  &  C  Streets.  NW.. 
Washington,  DC  20240,  telephone  (202) 
343-3837. 

SUPPLEMENTARY  INFORMATION:  Various 

Executive  Orders  and  orders  of  the 
Secretary  of  the  Interior  extended  the 
trust  periods  on  Indian  lands  expiring 
during  the  calendar  years  1949  through 
1988.  Orders  of  the  Secretary  of  the 
Interior  issued  pursuant  to  authority 
delegated  by  Executive  Order  No.  10250 
of  June  5. 1951,  as  amended  by 
Executive  Order  No.  10732  of  October 
10. 1957.  have  in  retxnt  years  been 
issued  at  five  year  intervals.  On 
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February  23, 1988.  the  Secretary  issued 
the  following  order: 

Trust  Periods  Expiring  During 
Calendar  years  1989  through  1993. 
Inclusive. 

By  virtue  of  and  pursuant  to  the 
authority  delegated  by  Executive  Order 
No.  10250  of  June  5. 1951,  as  amended  by 
Executive  Order  10732  of  October  10. 
1957,  and  pursuant  to  section  5  of  the 
Act  of  February  8. 1887  (24  Stat.  388. 
389).  the  Act  of  June  21. 1906  (34  Stat. 
325.  326).  and  the  Act  of  March  2. 1917 
(39  Stat.  969,  976).  and  other  applicable 
provisions  of  law.  it  is  hereby  ordered 


that  the  periods  of  trust  or  other 
restrictions  against  alienation  contained 
in  any  patent  applying  to  Indian  lands, 
whether  of  a  tribal  or  individual  status, 
which,  unless  extended,  would  expire 
during  the  calendar  years  1989  through 
1993  inclusive,  be.  and  the  same  are 
hereby  extended  until  January  1. 1994. 

This  order  is  not  intended  to  apply  to 
any  case  in  which  Congress  has 
specifically  reserved  to  itself  authority 
to  extend  that  period  of  trust  on  tribal  or 
individual  Indian  lands. 
Ross  O.  Swiminer. 
Assistant  Secretary— Indian  Affairs. 

General  Orders 


Chapter  I — Notice  is  hereby  given  to 
extend  the  period  of  trust  or  other 
restrictions  against  alienation  of  Certain 
Indian  lands. 

Appendix  to  Chapter  I— Extension  of 
Trust  or  Restricted  Status  of  certain 
Indian  Lands  [Amended] 

The  Appendix  to  25  CFR  Chapter  I  is 
amended  as  follows: 

1.  The  following  entry  is  added  as  the 
last  entry  in  the  last  "General  Orders" 
table: 


Order 


Date 


Per  o<  exten. 


FR  citation 


Sec.  Int Aug.  15,  1988.. 


5  yrs. 


[Insert  FR  otation  to  ttus  document] 


UMI 


2.  The  Note  following  the  last 
"General  Orders"  table  is  amended  by 
adding  ";  [Insert  FR  page  citation  and 
date  of  publication]"  following  "July  27. 
1983"  and  by  adding  ".  1989—1993" 
following  "1984—1988". 

(PR  Doc.  88-15055  Filed  8-12-88:  8:45  am] 

BNJJNG  CODE  4310-03-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2619 

Valuation  of  Plair  Benefits  In  Single- 
Employer  Plans;  Amendment  Adopting 
Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

action:  Final  rule. 

SUMMARY:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  September  1. 1988.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  September  1. 1988.  and  will  remain 
in  effect  until  the  PBGC  issues  new 
interest  rates  and  factors. 
EFFECTIVE  DATE:  September  1, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

John  Foster,  Attorney,  Office  of  the 
General  Counsel,  Code  22500,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington,  DC  20006,  202- 
778-6824  (202-778-6859  for  TTY  and 
TDD  only).  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  The 

Pension  Benefit  Guaranty  Corporation's 
("PBGCs")  regulation  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  Part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA").  The  recent 
amendments  to  Title  IV  made  by  the 
Pension  Protection  Act  ("PPA").  a  part 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1987,  increase  the  amount  of  plan 
benefits  for  which  an  employer  is 
responsible  upon  plan  termination. 
These  new  termination  rules  apply  to 
plan  terminations  with  respect  to  which 
the  60-day  advance  notice  to  affected 
parties  (the  notice  of  intent  to  terminate) 
is  issued  after  December  17, 1987.  (For 
more  detail,  see  the  PBGC's  Notice  of 
Revised  Termination  Rules,  53  FR  1905 
(January  22. 1988).)  However,  the  PPA 
does  not  change  the  Title  IV  valuation 
rules. 

Under  amended  ERISA  section 
4041(c),  all  plans  wishing  to  terminate  in 
a  distress  termination  must  value 
guaranteed  benefits  and  "benefit 
liabilities",  i.e.,  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  using  the  formulas  set 
forth  in  Part  2619.  Plans  terminating  in  a 


standard  termination  may,  for  purposes 
of  the  notice  given  to  the  PBGC,  use 
these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required. 
(Such  plans  may  value  benefit  liabilities 
that  are  payable  as  annuities  on  the 
basis  of  a  qualifying  bid  obtained  from 
an  insurer.) 

Plans  that  terminate  on  or  after 
January  1, 1988  (the  effective  date  of  the 
Single-Employer  Pension  Plan 
Amendments  Act  of  1986)  and  issued 
notices  of  intent  to  terminate  prior  to 
December  18, 1987,  or  against  which  the 
PBGC  instituted  involuntary  termination 
proceedings  before  that  date,  shall 
continue  to  be  responsible  for  benefit 
commitments  under  the  plan  and  to 
value  guaranteed  benefits  and/or 
benefit  commitments. 

Appendix  B  in  Part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  June  1, 1988  (53 
FR  17025  (May  13. 1988)).  Changes  in  the 
financial  and  annuity  markets  now 
require  an  increase  in  those  rates. 
Accordingly,  this  amendment  adds  to 
Appendix  B  a  new  set  of  interest  rates 
and  factors  for  valuing  benefits  in  plans 
that  terminate  on  or  after  September  1. 
1988,  which  set  reflects  an  increase  of  '/• 
percent  in  the  immediate  interest  rate  to 
QV*  percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
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month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them.  Any 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15th  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  fmding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
beneHts  in  plans  that  will  terminate  on 
or  after  September  1. 1988.  and  because 
no  adjustment  by  ongoing  plans  is 
required  by  this  amendment,  the  PBGC 
finds  that  good  cause  exists  for  making 
the  rates  set  forth  in  this  amendment 


effective  less  than  30  days  after 
publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291,  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing,  Part 
2619  of  Chapter  XXVI,  Title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  2619— {AMENDED] 

1.  The  authority  citation  for  Part  2619 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  13m(a).  1302(b)(3). 
1341.  1344, 1362,  as  amended  by  sees. 
11004(a),  11007-11009.  11016(c)(12)Hc)(13) 
and  11011(a),  Pub.  L.  99-272. 100  Stat.  239- 
240,  244-252.  274  and  253-257  and  by  sees. 
9312-13.  Pub.  L.  100-203. 101  Stat.  1330. 

2.  Rate  Set  74  of  Appendix  B  is  revised 
and  Rate  Set  75  of  Appendix  B  is  added 
to  read  as  follows.  The  introductory  text 
is  republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B — Interest  Rates  and 
Quantities  Used  to  Value  Immediate  and 
Deferred  Annuities 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "Gy"  for  deferred  annuities  and 
to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities, 
ki,  kj,  ks,  ni,  and  n2.  are  defmed  in 
§  2619.45. 


Rate  set 


For  plans  with  a  valuation  date 


On  or  after 


Before 


Inwnediate 

annuity  rate 

(percent) 


Deferred  annuities 


74..„ June  1,  1988.. 

75 Sept.  1 .  1988.. 


Sept.  1,  1988.. 


8.00 
8.25 


10725 
1.0750 


1.0600 
1.0625 


1  0400 
10400 


Kathleen  P.  Utgoff, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  88-18346  Filed  8-12-88:  8:45  am] 
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29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Wittidrawal; 
Interest  Rates 

AQENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  BeneHt  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  Part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 


PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  September  1988. 

EFFECTIVE  DATE:  September  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Deborah  C.  Murphy,  Attorney.  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street.  NW.,  Washington  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 


Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions:  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing.  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29.  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  Part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
1399(c)(1)(D),  and  1441(b)(1). 
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2.  In  §  2676.15.  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 


table  of  interest  rates  therein  the 
following  new  entry: 


§267e.15    IntarMt 
*         *         •         * 

(c)  Interest  rates. 


For  valuation 

dates 
occuring  in 
th«  month: 


The  vahMS  of  id  are: 


llO  111 


l|4  l» 


Septemt}er 
1988 10125       .0975       .0925       .0875       .0825         .07625         .07625         .07625         .07825  .07625         .07         .07         .07         .07         .07         .06 


Kathleen  P.  Utgoff, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  88-18347  Filed  8-12-B8;  8:45  am] 

BHJJNOCOOE  77t»-01-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  239a 

(DoO  Directive  5100.60] 

Department  of  Defense  Housing 
Referral  Program 

agency:  Office  of  the  Secretary.  DoD. 
action:  Final  rule. 

summary:  This  rule  removes  Part  239a 
in  its  entirety.  The  part  is  has  served  the 
purpose  for  which  it  was  intended  and  is 
no  longer  required. 

EFFECTIVE  DATE:  July  25. 1988. 

FOR  FURTHER  INFOfMATKlN  CONTACT: 

Ms.  Linda  Bynum.  Directives  Divisitm, 
Office  of  the  Director  for  Administration 
and  Management,  Washington.  DC 
20301-1155.  telephone  (202)  697-4111. 
SUPPLEMBHTARV  INFORMATION: 

List  of  Subject  in  32  CFR  Fart  239a 
Housing:  Military  personnel. 

PART  239a-[REMOVED] 

Accordingly.  Tide  32,  Chapter  I  is 
amended  to  remove  Part  239a. 
I^M.  Bymun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  10. 1968. 

(FR  Doc.  88-18360  Filed  8-12-88:  8:46  am] 
BnXING  CODE  MIO-OI-M 

32  CFR  Part  239b 

( DoD  Itwtnietion  «165.S1 1 

Housing  Referral  Offices  and  Services 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 


summary:  This  rule  removes  Part  239b 

in  its  entirety.  The  part  has  served  the 

purpose  for  which  it  was  intended  and  is 

no  longer  required. 

EFFECnVE  date:  July  25. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Linda  Bynum.  Directives  Division. 
Office  of  the  Director  for  Administration 
and  Management.  Washington.  DC 
20301-1155.  telephone  (202)  697-4111. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Pari  239b 

|-Iousing;  Military  personnel. 

PART  239b— [REMOVED] 

Accordingly,  Tide  32,  Chapter  I  is 
amended  to  remove  Part  239b 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  10, 198a 

[FR  Doc.  8a-18361  Filed  8-12-88:  8:45  am] 

BILUNQ  CODE  M10-01-* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  6F3453/R978;  FnL-3428-9] 

Pesticide  Tolerances  For  BHentttrin 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  the  residues  of  the 
synthetic  pyrethroid  bifenthrin  in  or  on 
the  raw  agricultural  conunodities 
(RACs)  cottonseed;  meat,  fat,  and  meat 
by-products  of  cattle,  goats,  hogs, 
horses,  and  sheep:  and  milk.  This 
regulation  to  establish  the  maximum 
permissible  levels  for  residues  of  the 
chemical  was  requested  pursuant  to  a 
petition  by  the  FMC  Corp.  "Hiis 
regulation  expires  on  October  31. 1992. 
EFFECTIVE  DATE:  August  15. 19ea 
ADDRESS:  Written  obiections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 


Environmental  Protection  Agency,  Rm. 
2708.  401  M  St.,  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  George  T.  LaRocca,  Product 
Manager  (PM)  15,  Registration  Division 
(TS-767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  200. 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  (703)-557-24O0. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  November  19, 1986  (51  FR 
41828).  which  announced  that  FMC 
Corp..  Agricultural  Chemical  Group. 
2000  Market  St..  Philadelphia.  PA  19103. 
had  submitted  pesticide  petition  (PP) 
6F3453  proposing  to  establish  tolerances 
in  or  on  the  RACs  cottonseed  at  0.5  part 
per  million  (ppm);  meat,  fat,  and  meat 
by-products  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.1  ppm;  and  milk 
at  0.02  ppm  for  residues  of  the  pesticide 
bifenthrin  (2-methyl[l,l'-biphenyl]-3- 
yl)methyl-3-{2-chloro-3.3.3-trifluoro-l- 
propenyl)-2.2- 
dimethylcyclopropanecarboxylate). 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
include  a  12-month  feeding  study  in  dogs 
with  a  no-observed-effect  level  (NOEL) 
of  1.5  milligrams  (mg)/per  kilogram  (kg)/ 
per  day;  a  24-month  rat  feeding/ 
oncogenicity  study  with  dietary  levels  of 
0. 12.  50, 100,  and  200  ppm  with  a 
systemic  NOEL  of  50  ppm  (2.5  mg/kg/ 
day)  and  a  lowest  effect  level  (LEL)  of 
100  ppm  (5.0  mg/kg/day)  with  no 
evidence  of  oncogenicity  at  200  ppm  (10 
mg/kg/day),  which  was  the  highest  dose 
tested  (HDT);  a  mouse  feeding 
oncogenicity  study  (87  weeks  for  males, 
92  weeks  for  females]  with  dose  levels 
of  0,  50,  200.  500,  and  800  ppm  in  which 
there  was  a  significantly  elevated 
incidence  of  leiomjrosarcoma  of  the 
urinary  bladder  of  males  at  600  ppm  (30 
mg/kg/day);  a  two-generation  rat 


Federal  Register  /  Vol.  53.  No.  157  /  Monday,  August  15.  1988  /  Rules  and  Regulations         30677 


reproduction  study  with  a  maternal 
toxicity  NOEL  of  30  ppm  and 
reproduction  toxicity  and  developmental 
toxicity  NOELs  greater  than  100  ppm 
(HDT);  a  rat  teratology  study  with 
maternal  and  developmental  toxicity 
NOELs  of  1  mg/kg/day;  a  rabbit 
teratology  study  with  a  maternal 
toxicity  NOEL  of  2.67  mg/kg/day  and 
developmental  toxicity  NOEL  greater 
than  8  mg/kg/day  (HDT).  Several  of  the 
genotoxicity  studies  submitted  were 
negative,  including  a  reverse  mutation 
(Ames)  assay  in  Salmonella 
typhimurium;  a  chromosome  aberration 
study  with  Chinese  Hamster  ovary 
(CHO)  cells;  and  an  unscheduled  DNA 
synthesis  study  with  rat  hepatocytes.  A 
forward  mutation  study  involving  the 
thymidine  kinase  (TK)  locus  in  mouse 
lymphoma  cells  showed  dose-dependent 
increases  in  mutation  frequency  both 
with  and  without  S-9  activation; 
bifenthrin  is  therefore  mutagenic  with 
and  without  S-9  activation  in  this  assay. 

On  the  basis  of  a  statistically  highly 
significant  (P=0.00053)  dose  related 
trend  of  increased  tumor  incidence  (as 
well  as  a  significantly  elevated 
increased  incidence  at  the  highest  dose 
level)  of  leiomyosarcoma  of  the  urinary 
bladder  in  male  mice,  the  Agency  has 
classified  bifenthrin  as  a  Class  C 
(possible  human)  oncogen. 

The  decision  supporting  a  Category  C 
classification  (rather  than  a  Category  B 
classification)  was  based  primarily  on 
the  fact  that  only  one  sex  was  affected 
(male),  only  one  species  was  affected 
(mouse),  mutagenicity  assays  did  not 
support  upgrading  to  a  B  classification, 
and  the  structure-activity  relationship  of 
bifenthrin  to  other  pyrethroids 
supported  a  C  classification.  In 
classifying  bifenthin  as  a  Category  C 
oncogen,  the  Agency  concluded  that  a 
quantitative  estimation  of  the  oncogenic 
potential  for  humans  should  be 
calculated  because  of  the  uncommon 
nature  of  the  urinary  bladder  tumors. 
Thus.  Q,*  of  5.4  X  10- *  (mg/kg/day)- >  in 
human  equivalents  has  been  calculated. 
If  we  assume  that  100%  of  all  cotton  is 
treated  with  bifenthrin  and  tolerance 
level  residues  are  present  on  foods  as 
eaten  (meat,  milk),  the  estimated  dietary 
oncogenic  risk  to  the  general  population 
would  be  10"*. 

Although  this  estimate  of  potential 
oncogenic  risk  provided  above  may 
appear  high,  the  Agency  believes  that 
actual  exposure  and  risk  would  be 
lower.  The  basis  for  this  is  that  the  risk 
of  10"  *  reflects  a  worst  case  dietary 
exposure  because  it  assumes  that  100% 
of  the  United  States  cotton  crop  is 
treated  with  bifenthrin  and  that  all 
quantities  of  the  food  consumed  will 


bear  residue  levels  as  high  as  the 
proposed  tolerance.  In  reality  the 
Agency  knows  that  all  cotton  would  not 
be  treated  with  this  pesticide.  Based 
upon  an  analysis  of  the  market 
penetration  of  currently  registered 
pyrethroids  and  acaricides,  the  Agency 
expects  the  percent  of  crop  treated  with 
bifenthrin  in  a  typical  year  to  range  from 
1  to  26  percent,  but  would  most  likely  be 
about  10  percent.  Likewise  the  Agency 
believes  that  actual  residues  on  meat 
and  milk  will  be  lower  than  tolerance 
levels  since  cottonseed  (a  feed  item 
necessitating  the  establishment  of  the 
meat  and  milk  tolerances)  is  a  relatively 
minor  component  of  most  animal  diets. 
Thus,  if  we  assume  that  10  percent  of 
the  cottom  crop  will  have  residues  at  the 
tolerance  level  (0.5  ppm),  the  estimated 
dietary  oncogenic  risk  to  the  general 
population  would  be  10"*. 

In  addition  to  assessing  risk  the 
Agency  has  determined  that  the  use  of 
bifenthrin  is  likely  to  result  in  smaller 
amounts  of  pesticide  being  applied  to 
cotton  to  control  spider  mites,  of  tank 
mixing  an  insecticide  and  an  acaricide 
to  achieve  the  same  result.  Bifenthrin  is 
the  first  pyrethroid  with  acaricidal 
properties  and  will  be  a  valuable  tool 
for  growers  in  managing  spider  mite 
resistance,  a  major  problem  in  many 
cotton-growing  areas.  The  Agency's 
review  of  comparative  yield  data  also 
demonstrate  increased  yields  of  cotton 
in  bifenthrin-treated  plots  relative  to  test 
plots  treated  with  currently  used 
pyrethroids  and  acaricides.  An  Agency 
analysis  determined  that  the  observed 
yield  increases  could  result  in 
significant  economic  benefits  even 
though  the  application  costs  of 
bifenthrin  may  be  considerably  higher 
than  alternative  pesticides. 

The  Agency  has  reviewed  and 
evaluated  the  data  submitted  by  the 
manufacturer  in  support  of  the  tolerance 
for  bifenthrin  on  cotton  and  considered 
information  on  the  risks  associated  with 
the  proposed  use  of  bifenthrin.  The 
Agency  has  also  considered  information 
on  the  social,  economic,  and 
environmental  benefits  of  the  proposed 
use  of  bifenthrin,  including  benefits 
information  submitted  by  the 
manufacturer  and  comparative  efficacy 
and  yield  data  gleaned  from  the  open 
literature. 

Based  on  an  assessment  of  the  risk 
and  benefits  of  the  proposed  use  of 
bifenthrin,  the  Agency  believes  that  the 
proposed  use  of  bifenthrin  on  cotton  will 
pose  extremely  small  risks  to  humans 
and  that  the  proposed  tolerance  levels 
are  acceptable  and  should  be 
established. 


The  acceptable  daily  intake  (ADI), 
based  on  a  NOEL  of  1.5  mg/kg/day  from 
a  1-year  dog  feeding  study  and  a  safety 
factor  of  100  is  0.015  mg/kg  body 
weight/day.  The  theoretical  maximum 
residue  contribution  from  the  proposed 
tolerances  is  0.000445  mg/kg  body 
weight/day.  This  is  equivalent  to  about 
3  percent  of  the  ADL 

The  metabolism  of  the  chemical  in 
plants  for  this  cotton  use  is  adequately 
understood.  An  analytical  method  (gas 
liquid  chromatography  with  an  electron 
capture  detector)  is  available  for 
enforcement.  Prior  to  its  publication  in 
the  Pesticide  Analytical  Manual,  Vol.  II. 
the  enforcement  methodology  is  being 
made  available  in  the  interim  to  anyone 
who  is  interested  in  pesticide 
enforcement  when  requested-from:  By 
mail:  Information  Service  Section  (TS- 
757C),  Program  Management  and 
Support  Division,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number  Rm.  246,  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202, 
(703}-557-3262. 

The  tolerances  established  by 
amending  40  CFR  Part  180  are  adequate 
to  cover  residues  in  or  on  cottonseed; 
milk;  fat,  meat,  and  meat  by-products  of 
cattle,  goats,  hogs,  horses,  and  sheep. 

There  are  currently  no  actions 
pending  against  the  registration  of  this 
product.  This  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought. 

On  August  5, 1988,  the  Agency  issued 
a  condition  registration  for  use  of 
bifenthrin  on  cotton  with  a  final 
expiration  date  of  October  31, 1991.  In 
order  to  evaluate  the  effects  of 
bifenthrin  on  fish  and  aquatic  organisms 
and  its  fate  in  the  environment,  several 
data  requirements  must  be  fulfilled 
during  the  period  of  the  conditional 
registration.  Such  requirements  include 
a  fish  life-cycle  study  (§  72-5),  which 
must  be  submitted  by  August  1988;  a 
simulated  or  actual  aquatic  field  test 
study  (§  72-7),  which  must  be  submitted 
by  January  1989;  a  volatility  (lab)  study 
(§  163-2),  which  must  be  submitted  by 
August  1989;  an  aquatic  invertebrate  life 
cycle  (fresh  water)  test  (§  72-4)  and  an 
aquatic  invertebrate  life  cycle 
(estuarine)  test  (§  72-4),  which  must  be 
submitted  by  October  1989;  a  repeat  soil 
dissipation  study  (§  164-1),  which  must 
be  submitted  to  the  Agency  by 
November  1990;  and  a  repeat  confined 
crop  rotation  study  in  wheat  only 
(§  165-1),  which  must  be  submitted  to 
the  Agency  by  October  1991.  Because  of 
the  lack  of  these  studies,  the  Agency  is 
establishing  the  tolerances  for  this 
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pesticide  an  cottonseed  at  0.5  ppm: 
meat,  fat,  and  meat  by-products  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
U.l  ppm:  and  milk  at  a02  ppm  with  an 
expiration  date  of  October  31, 1002.  to 
cover  residues  expected  to  be  present 
during  the  period  of  conditional 
registration. 

Based  on  the  above  information  and 
data  considered,  the  agency  concludes 
that  the  tolerances  would  protect  the 
public  heahh.  Therefore,  the  tolerances 
are  established  as  set  forth  below  with 
an  expiration  date  of  October  31. 1992. 
After  receipt  and  evaluation  of  the  data 
required  to  support  the  conditional 
registration  of  bifenthrin.  the  Agency 
will  consider  establishing  a  permanent 
tolerance. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after  the 
date  of  publication  in  the  Fedenl 
Registac;  file  vnitten  ol^ections  with  the 
Hearing  Clerk  (address  above).  Such 
objections  should  be  submitted  in 
quintuplicate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  IIM  (5  U.S.(1  601-612)).  the 
Administrator  has  determined  that 
regulations  estabhshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  the 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitles.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Repster  of  May 
4. 1981  (46  FR  24950).  (Sec.  ^c).  72 
Stat  1786  (21  U.S.C.  346(C)).) 

List  of  Subjects  In  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  S.  18B8. 
Douglas  D.  Compt 
Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  New  §  180.442  is  added,  to  read  as 
follows: 


§18a442    BMsnairin; 


Tolerances,  to  expire  October  31, 
1992,  are  established  for  residues  of  the 
pyrethroid  bifeothhn  (2-iBeth3d{l,l'- 
biphenylJ-3-yi)nicthyl-3^2-cbloi!o-aA3- 
trifeuoro-l-propenyi)-2,2- 
dimethylcyclopropanecarboxylate)  in  or 
on  the  following  conimodities; 


Part  par 

milKoR 

Cottonseed _ 

Meat  fat  and  mmX  bypraducta  of  caMia. 

Milk _ „._ _- . 

0.5 
0.1 

ao2 

[FR  Doc.  88-18375  Filed  8-12-88;  8:45  am] 

BtLUNQ  eOOS  MSO-M-II 

LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1607 

Governing  Bodies 

agency:  Legal  Services  Corporation. 
action:  Final  rule. 

summary:  This  final  rule  revises 
§  1607.8  of  45  CFR  Part  1607  of  the  Legal 
Services  Corporation's  regulations  on 
recipient  governing  bodies.  Section 
1607.6  implements  section  1007(c)  of  the 
Legal  Services  Corporation  Act,  which 
prohibits  LSC  program  attorney  board 
members  from  receiving  compensation 
from  "a  recipient."  42  U.S.C.  2996f.  Part 
1007  as  originally  promulgated  in  1976 
substituted  the  definite  article,  "the 
recipient,"  for  the  indefinite  article  used 
in  the  Act,  causing  uncertainty  as  to  (tie 
scope  of  the  restriction.  This  revision, 
which  makes  the  language  in  the 
regulation  more  closely  comport  with 
the  letter  and  the  meaning  of  the  Act.  is 
intended  to  reinforce  the  independence 
of  recipient  board  members.  The 
revision  also  more  clearly  defines  what 
is  included  in  the  term  "compensation." 
EFFECTIVE  DATE:  September  14. 1988. 
FOR  FURrraCR  INFORMATKNt  CONTACT 
Mr.  Timothy  B.  Shea,  General  Counsel. 
Office  of  the  General  Counsel,  Legal 
Services  Corporation.  400  Virginia 
Avenue  SW.,  Washington,  DC  20024- 
2751.  (202)  863-1823. 

SUPPLEMENTARY  INfORMATION.  NotiCe  of 
proposed  changes  to  45  CFR  Part  1607, 
LSC's  regulations  on  recipient  governing 
bodies,  published  at  52  FR  38800  (Oct. 
19, 1987),  was  amended  at  52  FR  4a46» 
(Nov.  5, 1987)  to  extend  the  comment 
period  to  December  10, 1987,  and,  as  a 
matter  of  discretion,  until  December  17, 
1987.  the  day  of  the  LSC  Board's 
Operations  and  Regulations  Committee 


meeting.  The  notice  proposed  several 
changes  to  Part  1807.  including  §  1607.6. 
A  total  of  567  comments  from  state  and 
local  bar  associations.  Members  of 
Congress,  LSC  programs,  and  other 
interested  individuals  and  groups  has 
been  received.  Approximately  145 
comments  addressed  the  proposed 
changes  to  9  1607.6.  In  addition,  the  LSC 
Board's  Operations  and  Regulations 
Committee  met  in  Philadelphia, 
Pennsylvania,  on  November  20, 1987.  in 
Charleston.  South  Carolina,  on 
December  17  and  18, 1987,  and  in 
Washington,  DC  on  January  28  and  29. 
1988.  to  hear  public  comment  and 
consider  the  proposed  changes.  On 
January  29. 1988,  the  Board,  at  the 
recommendation  of  the  Operations  and 
Regulations  Committee,  adopted 
revisions  to  1 1607.6  as  final. 

Approximately  143  comments 
opposed  and  2  favored  the  proposed 
revision  of  section  1807.6  to  prohibit 
receipt  of  compensation  from  "any 
recipient,"  rather  than  the  current 
prohibition  on  "the  recipient."  The 
conunents  urged  that  Congress  did  not 
mean  "any"  when  it  used  the  indefinite 
article  "a"  in  section  1007(c).  Comments 
also  asserted  that  the  revision  would 
prevent  recipient  attorneys  from  serving 
on  national  support  centers  where  their 
first-hand  knowledge  and  experience 
are  valuable. 

Section  1007(c)  of  the  LSC  Act 
prohibits  LSC  program  attorney  board 
members  from  receiving  compensation 
from  "a  recipient."  42  U.S.C.  2996f. 
When  the  implementing  regulation,  45 
CFR  Part  1607.  was  promulgated  in  1976. 
the  definite  article  was  substituted  for 
the  indefmite  article  without  any 
accompanying  explanation.  See  41  FR 
18526  (May  5, 1976)  (proposed  rule):  41 
FR  25899  (June  23, 1976)  (final  rule).  As 
evidenced  by  comments  to  the  proposed 
changes  to  Part  1607,  some  commenters 
insisted  that  Congress  meant  "the"  even 
though  it  used  the  indefinite  article  "a" 
to  modify  "recipient"  in  the  Act. 

If  the  provision  is  construed  to  mean 
'  e"  recipient,  then  attorney  board 
members  may  not  be  compensated  by 
any  LSC-funded  recipient  program.  If  it 
is  construed  to  mean  "the"  recipient, 
then  attorney  board  members  may 
receive  compensation  from  any  LSC 
program  except  the  recipient  on  whose 
board  the  attorneys  serve. 

The  prohibition  is  intended  to  assure 
that  recipient  board  members  are 
independent,  dispassionate,  and  free 
from  institational  or  individual  conflicts 
that  detract  from  the  primacy  of  the 
provision  of  effective  and  efficient  client 
service.  The  potential  for  conflict  for  a 
staff  member  who  holds  a  director 
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position  for  the  same  recipient  is 
indisputable.  These  same  concerns 
apply,  though  more  remotely,  in  the  case 
of  a  recipient  staff  member  who  sits  on 
other  recipient  boards.  More 
specifically,  many  state  and  national 
support  centers  have  directors  who 
receive  salaries  from  the  same  recipient 
programs  to  which  the  support  centers 
provide  services.  The  governing  bodies 
of  support  centers  regularly  make 
decisions  on  how  and  where  to  allocate 
training,  technical  assistance,  co- 
counseling,  and  other  substantial 
resources  to  the  legal  services 
community.  Support  center  directors 
who  are  staff  members  at  other 
programs  have  a  potential  conflict  with 
regard  to  resource  allocation  decisions 
insofar  as  they  may  have  the 
opportunity  to  influence  decisions  to 
benefit  their  own  programs.  Expanding 
the  rule's  prohibition  from  "the" 
recipient  to  "a"  recipient  will  reinforce 
the  strong  interest  in  independent 
governance. 

The  use  of  the  indefinite  article  "a"  in 
the  LSC  Act  is  not  ambiguous  and 
should  be  given  its  plain  meaning, 
United  States  v.  Public  Utilities 
Commission  of  California.  345  U.S.  295, 
315  (1953),  as  Congress  expresses  its 
intent  through  the  ordinary  meaning  of 
the  words  it  uses.  Rubin  v.  United 
States.  449  U.S.  424,  430  (1981).  No  facial 
ambiguity  in  the  tenor  of  section  1007(c) 
itself  has  been  urged.  Conspicuously, 
use  of  the  definite  article  in  the  rule 
adopted  in  1976  is  not  accompanied  by 
any  explanation  of  the  departiu^  from 
the  terms  of  the  statute.  Nevertheless, 
review  of  the  legislative  history 
persuasively  demonstrates  that  the 
indefinite  article  was  deliberately 
chosen. 

S.  Rep.  No.  495,  93rd  Cong.,  1st  Sess. 
17  (1973).  addressing  a  bill  leading  to  the 
1974  LSC  Act,  S.  2686,  93rd  Cong.,  1st 
Sess.  (1973).  constitutes  the  main 
authority  for  the  proposition  that  "a" 
should  be  deemed  to  mean  "the," 
according  to  the  commenters.  The 
proposed  Senate  language  prohibited 
compensation  from  "such"  recipient, 
meaning  "the"  recipient.  It  is  clear  from 
both  the  proposed  Senate  language  and 
the  accompanying  explanation  that  the 
Senate  originally  contemplated 
restricting  compensation  of  attorney 
board  members  from  only  those 
programs  on  whose  boards  the  attorneys 
served.  S.  Rep.  No.  495.  93rd  Cong.,  1st 
Sess.  17  (1973).  The  House  bill.  H.R. 
7824,  93rd  Cong..  1st  Sess.  (1973). 
included  a  similar  prohibition  on  receipt 
of  compensation  by  attorneys  from 
recipients.  The  proposed  House 
language,  however,  used  the  indefinite 


article  and  was  clearly  intended  to 
prevent  compensation  from  any  LSC 
recipient.  H.R.  Rep.  No.  247.  93rd  Cong.. 
1st  Sess.  12,  20  (1973). 

The  House  version  prevailed  in 
conference.  The  Senate  dropped  its  use 
of  the  word  "such"  in  deference  to  the 
House  use  of  "a."  H.R.  Conf.  Rep.  No. 
1039,  93rd  Cong..  2d  Sess.  10,  28  (1974) 
and  S.  Conf.  Rep.  No.  84,  93rd  Cong.,  2d 
Sess.  10,  28  (1974).  Though  no 
explanation  is  given,  the  change  was 
certainly  deliberate. 

Subsequent  legislative  deliberations. 
H.  Rep.  No.  201,  98th  Cong..  Ist  Sess.  34 
(1983)  and  H.  Rep.  No.  448.  99th  Cong.. 
1st  Sess.  38  (1985).  some  nine  years  after 
the  LSC  Act.  on  amendments  that  were 
never  adopted,  assumed  that  the 
prohibition  against  compensation  from 
"a"  recipient  ran  to  "that"  recipient. 
These  suggestions,  which  were 
unaccompanied  by  any  textual  or 
legislative  analysis,  apparenUy  were 
influenced  by  the  regulation.  §  1607.6, 
promulgated  by  the  Corporation  in  1976. 
which,  of  course,  limited  the  prohibition 
to  "the"  recipient  The  Supreme  Court 
has  consistently  warned  that  the  views 
of  a  subsequent  Congress  from  a 
hazardous  basis  for  inferring  the  intent 
of  an  earlier  one.  Consumer  Product 
Safety  Commission  v.  GTE  Sylvania, 
Inc.,  447  U.S.  102. 117-18  (1980). 
Subsequent  legislative  history  will 
rarely  override  a  reasonable 
interpretation  of  a  statute  that  is 
gleaned  from  its  language  and 
contemporaneous  legislative  history.  Id. 
at  118  n.  13. 

In  short,  review  of  the  legislative 
history  supports  the  conclusion  that  the 
indefinite  article  "a"  was  intended  when 
Congress  used  it  in  section  1007(c)  of  the 
LSC  Act. 

Concern  was  expressed  to  the  LSC 
Board  that  the  revision  would  preclude 
healthy  exchanges  between  support 
centers  and  their  principal  clients,  the 
field  programs.  Certainly,  the  staffs  of 
support  centers  and  field  officers  have 
frequent  contact.  Nevertheless,  to  the 
degree  that  board  level  exchanges  are 
deemed  necessary,  local  program  board 
members  may  still  serve  on  the  support 
center  boards,  as  no  restriction  exists  in 
this  regard. 

Section  1607.6  is  also  revised  to  clarify 
that  "compensation"  includes  salary, 
per  diem,  or  other  like  payments  that 
constitute  remuneration  for  services 
rendered,  whether  in  salary,  fees, 
commissions,  or  per  diem.  Payment  for 
normal  travel  and  other  out-of-pocket 
expenses  required  for  fulfillment  of  the 
obligations  of  board  membership  is 
excluded.  The  commenter  registered  no 
opposition  to  this  change. 


Language  in  the  most  recent  LSC 
appropriations  act,  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L.  100- 
202, 101  Stat.  1329  (1967),  imposes 
certain  constraints  on  the  regulation  by 
LSC  of  recipient  governing  bodies.  The 
proposed  change  to  i  1607.6.  however, 
does  not  fall  within  the  constraints  of 
the  appropriations  act's  language.  The 
appropriations  act  prohibits  the 
Corporation  from  imposing  any 
requirements  on  governing  bodies  that 
are  additional  to,  or  more  restrictive 
than,  the  provisions  of  Pub.  L  99-180 
and  section  1007(c)  of  the  LSC  Act.  As 
set  out  above,  the  purpose  of  the  change 
is  to  revise  the  language  in  section 
1607.6  to  comport  more  closely  with  the 
letter  and  the  meaning  of  the  Act.  The 
change  will  thus  not  impose  any 
requirement  on  governing  bodies  that 
goes  beyond  requirements  already 
delineated  in  the  Act. 

Pursuant  to  Pub.  L  100-201, 101  Stat. 
1329-39  (1987).  the  Corporation  is 
required  to  give  15  days  notice  to  the 
appropriations  committees  of  both 
Houses  of  Congress  prior  to  publishing 
revisions  to  its  regulations  as  final 
Reprogramming  letters  were  duly  sent  to 
the  appropriate  committees,  and  a 
response  expressing  disapproval  of  the 
proposed  revisions  based  on  subsequent 
legislative  deliberations  was  received 
from  the  Senate  committee.  After  careful 
analysis,  set  out  above,  the  Corporation 
concluded  that  the  subsequent 
deliberations  were  far  outweighed  by 
the  express  language  of  the  LSC  Act  and 
the  contemporaneous  legislative  history. 
An  expression  of  disapproval,  while 
respectfully  considered,  does  not  affect 
the  authority  of  LSC  to  publish  its 
revisions  as  flnal.  as  only  notice,  and 
not  approval,  is  statutorily  required.  See 
Pub.  L.  99-180,  99  Stat.  1165  (1985), 
incorporated  by  reference  in  Pub.  L  100- 
202, 101  Stat.  1329  (1987);  130  CONG. 
REC.  S858&-8589  (daily  ed.  June  28. 
1984);  and  Principles  of  Federal 
Appropriations  Law  2-29  (GAO  ed. 
1982). 

List  of  Subjects  in  45  CFR  Part  1607 

Legal  services. 

For  reasons  set  out  above,  45  CFR  Part 
1607  is  amended  as  follows: 

1.  The  authority  citation  for  Part  1607 
is  revised  to  read  as  follows: 

Authority:  Sec.  1007(c);  42  U.S.C.  2996f(c): 
Pub.  L  97-377;  96  Stat.  1830;  Pub.  L  100-202; 
101  Stat.  1329. 

2.  Section  1607.6  is  revised  to  read  as 
follows: 

§  1607.8    Compensation. 

While  serving  on  the  governing  body 
of  a  recipient,  no  board  member  shall 
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receive  compensation  from  any  recipient 
of  the  Corporation,  whether  such 
compensation  is  termed  salary,  per 
diem,  or  otherwise.  A  board  member 
may  receive  payment  for  normal  travel 
and  other  out-of-pocket  expenses 
required  for  fulfillment  of  the  obligations 
of  board  membership. 
Timothy  B.  Sh«a, 
General  Counsel. 

Date:  August  9. 1988. 
(FR  Doc.  88-18351  Filed  8-12-88:  8:45  am] 

BILUNG  CODE  7050-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

I  Docket  No.  88-05.  Notk^e  2] 
RIN  2127-AC47 

Federal  Motor  Vehicle  Safety 
Standards  Air  Brake  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Final  rule. 

summary:  Standard  No.  121,  Air  Brake 
Systems,  specifies  braking  requirements 
for  trucks,  buses  and  trailers  equipped 
with  air  brake  systems.  Some  vehicles 
which  fall  within  one  of  those  vehicle 
classes  are  excluded  from  the  standard 
because  their  attributes,  typically  those 
relating  to  configuration,  speed  or 
weight,  result  in  restricted  highway 
operation.  This  notice  amends  Standard 
No.  121  by  eliminating  the  exclusion  of 
vehicles  based  on  width,  except  for 
trailers  that  have  a  width  of  more  than 
102.36  inches  with  extendable 
equipment  in  the  fully  retracted  position 
and  are  equipped  with  two  short  track 
axles  in  a  line  across  the  width  of 
trailer. 

DATES:  The  amendment  is  effective 
September  14. 1988.  Petitions  for 
reconsideration  must  be  received  on  or 
before  September  14. 1988. 
ADDRESSES:  Petitions  for 
reconsideration  should  be  submitted  to: 
Administrator.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW..  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  Soodoo,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington.  DC 
20590  (202-366-5892). 

SUPPLEMENTARY  INFORMATION:  Standard 
No.  121,  Air  Brake  Systems,  specifies 


braking  requirements  for  trucks,  buses 
and  trailers  equipped  with  air  brake 
systems.  Certain  vehicles  are  excluded 
by  section  S3  from  the  standard's 
applicability  because  they  have  unusual 
physical  or  operational  characteristics 
that  result  in  restricted  highway 
operation  (e.g.,  low  speed,  permit 
requirements,  daytime  operation)  which 
limits  hazards  and  the  possibility  of 
accidents.  Also,  the  unusual 
configurations  and  low  production 
volumes  of  these  vehicles  sharply 
increase  compliance  costs. 

On  January  21. 1988,  NHTSA 
published  in  the  Federal  Register  (53  FR 
1643)  a  notice  of  proposed  rulemaking 
(NPRM)  to  eliminate  from  Standard  No. 
121  a  provision  which  excludes  vehicles 
that  have  an  overall  vehicle  width  of 
more  than  102  inches.  The  notice  was 
issued  in  response  to  a  petition  for 
rulemaking  submitted  by  Corpac 
Industries,  Inc. 

Corpac  stated  in  its  petition  that  the 
Surface  Transportation  Assistance  Act 
of  1982  prevents  states  from  establishing 
a  maximum  width  of  more  than  or  less 
than  102  inches  for  commercial  motor 
vehicles  operating  on  the  National 
Network  and  that  this  was  subsequently 
interpreted  by  the  Federal  Highway 
Administration  as  including  its 
approximate  metric  equivalent,  i.e.,  2.6 
meters  (102.36  inches).  The  petitioner 
submitted  information  showing  that 
thousands  of  trailers  are  now  being 
produced  which  are  102.36  inches  wide. 
Corpac  argued  that  Standard  No.  121 
does  not  technically  apply  to  these 
vehicles  and  urged  that  the  102-inch 
exclusion  be  eliminated  to  prevent  the 
production  of  vehicles  with  possibly 
markedly  inferior  braking  performance. 

NHTSA  noted  in  the  January  1988 
NPRM  that  one  issue  raised  by  Corpac's 
petition  was  whether  new  102.36-inch 
trailers  are  excluded  from  Standard  No. 
121  by  virtue  of  the  provision,  set  forth 
in  section  S3(a),  that  excludes  vehicles 
that  have  "an  overall  vehicle  width  of 
more  than  102  inches  with  extendable 
equipment  in  the  fully  retracted 
position."  The  agency  concluded  that 
these  vehicles  are  not  excluded  from 
Standard  No.  121. 

Section  416(a)  of  the  Surface 
Transportation  Assistance  Act  of  1982 
states  that  "(n)o  state,  other  than  the 
State  of  Hawaii,  shall  establish, 
maintain,  or  enforce  any  regulation  of 
commerce  which  imposes  a  width 
limitation  of  more  or  less  than  102 
inches  on  any  segment  of  the  National 
System  of  Interstate  and  Defense 
Highways,  or  any  other  qualifying 
Federal-aid  highway  as  designated  by 
the  Secretary  of  Transportation,  with 


traffic  lanes  designed  to  be  a  width  of 
twelve  feet  or  more  *  *  *  "  (Emphasis 
added.)  Thus,  a  state  may  not  prohibit 
vehicles  with  a  width  of  102  inches  or 
less,  or  permit  vehicles  with  a  width 
greater  than  102  inches,  on  these 
highways.  (States  are  permitted  under 
section  416(b)  to  grant  special  use 
permits  to  vehicles  that  exceed  102 
inches  in  width.) 

In  proposing  regulations  under  the 
statute,  the  Federal  Highway 
Administration  (FHWA)  stated  the 
following: 

The  American  National  Metric  Council  and 
the  Truck  Trailer  Manufacturers  Association 
have  called  attention  to  the  practices  of  some 
Canadian  trailer  manufacturers  to  construct 
their  trailers  2.6  meters  wide.  This  dimension 
is  equivalent  to  102.36  inches.  The  FHWA  is 
interested  in  knowing  the  advantages  and 
disadvantages  of  allowing  trailers  of  102.35- 
inch  widths  on  the  roads  as  perceived  by  the 
State  and  the  public,  in  general.  The  FtlWA 
solicits  comments  on  the  question  of  allowing 
102.36-inch  wide  trailers  on  the  National 
Network.  48  FR  41280,  September  14. 1983. 

In  issuing  a  final  rule,  the  FHWA 
slated; 

Commenters  on  the  subject  of  recognizing 
the  approximate  metric  width  equivalent  of 
2.6  meters  (102.36  inches),  on  trailers  were 
strongly  in  favor  of  such  a  position. 
Standardization  of  truck  width  on  an 
international  basis  is  seen  as  an  important 
objective,  which  will  serve  to  enhance 
international  trade.  The  FHWA  concurs  in 
that  assessment.  The  final  rule  as  contained 
in  Section  658.15  establishes  the  maximum 
width  as  102  inches  or  its  approximate  metric 
equivalent  of  2.6  meters.  The  FHWA  believes 
the  States  can  accommodate  the  rule  without 
changing  laws  or  violating  congressional 
intent.  49  FR  23312.  June  5. 1984. 

The  FHWA  regulation,  set  forth  at  23 
CFR  §  685.15,  states: 

No  State  shall  impose  a  width  limitation  of 
more  or  less  than  102  inches,  or  its 
approximate  metric  equivalent.  2.6  meters 
(102.36  inches)  on  a  vehicle  operating  on  the 
National  Network,  except  for  the  State  of 
Hawaii  *  *  * 

Thus,  102.36  inches  is  defined  in  the 
FHWA  regulation  as  the  "approximate 
metric  equivalent"  of  102  inches,  and 
was  determined  by  FHWA  as  being 
consistent  with  Congressional  intent  as 
not  being  "more  or  less"  than  102  inches. 
Particularly  given  this  background,  it  is 
NHTSA's  opinion  that  the  102.36  inch 
trailers  being  produced  in  light  of  the 
FHWA  regulation  are  not  considered  to 
have  a  width  of  "more  than  102  inches" 
within  the  meaning  of  Standard  No. 
121's  applicability  section.  Also, 
previous  Federal  Register  notices  make 
it  clear  that  NHTSA  did  not  intend  the 
criteria  in  section  S3  to  exclude  typical 
configuration  vehicles  from  Standard 


Federal  Regjgter  /  Vol.  53.  No.  157  /  Monday.  August  15.  1988  /  Rules  and  Regulations         30681 


No.  121.  For  example,  in  establishing  the 
102-inch  width  exclusion,  the  agency 
stated  that,  in  all  states  other  than 
Hawaii,  vehicles  exceeding  this  width 
were  allowed  to  operate  on  the  highway 
only  by  permit.  See  42  FR  42208,  August 
22,1977. 

NHTSA  stated  in  the  January  1988 
NPRM  that  while  it  is  the  agency's 
opinion  that  the  102.36-inch  vehicles  are 
not  excluded  from  Standard  No.  121,  it 
agreed  that  it  should  clarify  the 
applicability  of  the  standard  to  those 
vehicles.  The  agency  stated  that  while 
such  clarification  could  be  achieved 
through  amending  S3(a)  to  expressly 
refer  to  the  102.3&-inch  trailers,  it 
believed  that  a  better  approach  would 
be  to  eliminate  the  exclusion  altogether. 
The  agency  tentatively  concluded  that  it 
was  not  necessary  to  retain  the  width 
exlcusion.  NHTSA  stated  that  it  was 
unaware  of  any  vehicles  wider  than  102 
inches  or  102.36  inches  that  do  not  come 
within  one  of  the  section  S3's  other 
exclusions,  and  that  it  believed  that 
those  exclusions  are  sufficiently 
comprehensive  to  continue  to  exclude 
all  vehicles  whose  function  or 
construction  result  in  restricted  highway 
operation  and  for  which  compliance 
would  be  very  difficult.  The  agency 
accordingly  proposed  to  delete  section 
S3's  width  exclusion. 

NHTSA  received  four  comments  on 
the  January  1988  NPRM.  General  Motors 
stated  that  it  supports  the  proposed 
amendment  to  eliminate  the  exclusion 
based  on  vehicle  width  on  the  basis  that 
the  other  criteria  stated  in  section  S3  are 
sufficiently  comprehensive  to  exclude 
the  vehicles  that  should  be  excluded 
from  the  applicability  of  Standard  No. 
121.  The  Insurance  Institute  for  Highway 
Safety  also  supported  the  proposal, 
stating  that  any  exclusion  from  a 
Federal  motor  vehicle  safety  standard 
should  be  limited  to  specific  and 
unusual  circiunstances.  A  comment 
supporting  the  proposal  was  also 
submitted  by  Corpaa 

The  Truck  Trailer  Manufacturers 
Association  (TTMA)  commented  that  if 
the  width  exclusion  is  eliminated  from 
Standard  No.  121,  a  new  exclusion 
should  be  added.  That  commenter  stated 
that  the  elimination  of  the  width 
exclusion  would  make  some  trailers 
with  trunnion  or  dual  oscillating 
suspension/axle  assemblies  subject  to 
the  standard.  According  to  TTMA.  these 
trailers  have  a  unique  undercarriage  in 
that  there  are  two  short  track  axles 
across  the  trailer's  width  instead  of  one, 
and  do  not  have  sufHcient  space  for 
brakes  that  can  meet  Standard  No.  121. 
That  commenter  stated  that  this 
construction  results  in  a  trailer  which  is 


typically  120  inches  wide,  but  that  some 
trailers  may  expand  to  120  inches  in 
width  when  loaded  but  are  less  than  102 
inches  wide  when  empty.  According  to 
TTMA,  these  trailers  often  travel  at 
highway  speeds  when  used  on  the  road, 
but  under  permit  due  to  their  width. 
That  commenter  stated  that  while  most 
of  these  trailers  are  excluded  from 
Standard  No.  121  by  having  a  gross  axle 
weight  rating  greater  than  29,000 
pounds,  some  of  the  trailers  are 
excluded  only  because  they  have  a 
width  greater  than  2.6  meters  (102.36 
inches).  TTMA  recommended  that  a 
new  exclusion  be  added  for  any  trailer 
equipped  with  two  short  track  axles  in  a 
line  across  the  width  of  the  trailer. 

After  considering  the  comments, 
NHTSA  has  declined  to  eliminate 
Standard  No.  121's  width  exclusion, 
except  for  trailers  that  have  a  width  of 
more  than  102.36  inches  with  extendable 
equipment  in  the  fully  retracted  position 
and  are  equipped  with  two  short  track 
axles  in  a  line  across  the  width  of 
trailer.  NHTSA  has  concluded  that  the 
trailers  with  trunnion  or  dual  oscillating 
suspension/axle  assemblies  identified 
by  TTMA  are  vehicles  whose  function 
or  construction  result  in  restricted 
highway  operation  and  for  which 
compliance  would  be  very  difficult.  The 
agency  indicated  in  the  NPRM  that  it  did 
not  intend  to  extend  the  applicability  of 
Standard  No.  121  to  such  vehicles. 
NHTSA  is  retaining  a  width  provision  in 
the  revised  exclusion  to  make  it  clear 
that  it  does  not  exclude  any  vehicles  not 
previously  excluded  by  the  old  width 
exclusion. 

The  effective  date  is  30  days  after 
publication  of  a  final  rule  in  the  Federal 
Register.  NHTSA  has  determined  that 
there  is  a  good  cause  for  an  effective 
date  within  that  time  period  since  the 
amendment  clarifies  the  standard's 
applicability  and  is  not  believed  to 
affect  the  applicability  of  the  standard 
to  any  vehicles  currently  being 
produced. 

The  agency  has  analyzed  the 
economic  and  other  effects  of  this 
amendment  and  determined  that  it  is 
neither  "major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  As  indicated  above,  the 
amendment  clarifies  Standard  No.  121'8 
applicabihty  to  vehicles  of  102.36  inches 
and  is  not  believed  to  affect  the 
applicability  of  the  standard  to  any 
vehicles  currently  being  produced.  The 
agency  has  also  determined  that  the 
effects  of  the  amendment  are  so  minimal 
that  a  full  regulatory  evaluation  is  not 
required. 


In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  I  certify  that  the  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  the  reasons  stated  in  the 
preceding  paragraph,  neither  small 
businesses,  small  organizations,  nor 
small  governmental  units  will  be 
affected  by  the  amendment. 

The  agency  has  analyzed  this  rule  for 
the  purposes  of  the  National 
Environmental  Policy  Act,  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Finally,  this  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  agency  has  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Pari  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— {AMENDED] 

In  consideration  of  the  foregoing.  49 
CFR  Part  571  is  amended  as  follows: 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401. 1403. 1407: 
delegation  of  authority  at  49  CFR  1.50. 

§571.121    [Amended] 

2.  S3  is  revised  to  read  as  follows: 

S3.  Application.  This  standard  applies 
to  trucks,  buses,  and  trailers  equipped 
with  air  brake  systems.  However,  it 
does  not  apply  to: 

(a)  Any  trailer  that  has  a  width  of 
more  than  102.36  inches  with  extendable 
equipment  in  the  fully  retracted  position 
and  is  equipped  with  two  short  track 
axles  in  a  line  across  the  width  of  the 
trailer. 

(b)  Any  vehicle  equipped  with  an  axle 
that  has  a  GAWR  of  29.000  pounds  or 
more; 

(c)  Any  truck  or  bus  that  has  a  speed 
attainable  in  2  miles  of  not  more  than  33 
mph; 
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(d)  Any  truck  that  has  a  speed 
attainable  in  2  miles  of  not  more  than  45 
mph,  an  unloaded  vehicle  weight  that  is 
not  less  than  95  percent  of  its  GVWR, 
and  no  capacity  to  carry  occupants 
other  than  the  driver  and  operating 
crew; 

(e)  Any  trailer  that  has  a  GVWR  of 
more  than  120.000  pounds  and  whose 
body  conforms  to  that  described  in  the 
definition  of  "Heavy  hauler  trailer"  set 
forth  in  S4; 

(f)  Any  trailer  that  has  an  unloaded 
vehicle  weight  which  is  not  less  than  95 
percent  of  its  GVWR;  and 

(g)  Any  load  divider  dolly. 
Notwithstanding  any  language  to  the 

contrary,  sections  S5.3.1.  S5.3.1.1,  S5.3.2. 
S5.3.2.1.  S5.3.2.2.  S5.7.1.  S5.7.3{a)  and 
S5.7.3(b)  of  this  standard  are  not 
applicable  to  trucks  and  trailers,  and 
section  S5.3.1  of  this  standard  is  not 
applicable  to  buses. 

Issued  on  August  10. 1988. 
Diane  K.  Steed, 
Administrator. 

(FR  Doc.  88-18367  Filed  8-12-88;  8:45  am) 
BILLING  CODE  4»10-5*-«i 


DEPARTMENT  OF  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  23 

Export  of  American  Alligators 
Harvested  in  1988 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

SUMIMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(Convention)  regulates  international 
trade  in  certain  animal  and  plant 
species.  As  a  general  rule,  exports  of 
animals  and  plants  listed  on  Appendix  II 
of  the  Convention  may  occur  only  if  a 
Scientific  Authority  has  advised  a 
permit-issuing  Management  Authority 
that  such  exports  will  not  be  detrimental 
to  the  survival  of  the  species,  and  if  the 
Management  Authority  is  satisfied  that 
the  animals  or  plants  were  not  obtained 
in  violation  of  laws  enacted  for  their 
protection. 

This  rule  by  the  U.S.  Scientific 
Authority  and  Management  Authority 
approves  the  export  of  alligators 
harvested  in  Florida.  Georgia,  and  South 
Carolina  in  1988.  These  final  findings 
also  stipulate  that  monitoring 
procedures  previously  established  for 
other  States  including  Florida,  be 
extended  to  include  Georgia,  and  South 
Carolina. 


EFFECTIVE  DATE:  August  15,  1988. 
ADDRESSES:  Please  send 
correspondence  concerning  this  rule  to 
the  Office  of  Scientific  Authority;  Mail 
Stop:  Room  527,  Matomic  Building;  U.S. 
Fish  and  Wildlife  Service;  Washington, 
DC  20240.  Materials  received  will  be 
available  for  public  inspection  from  8:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  at  the  Office  of  Scientific 
Authority.  Room  537. 1717  H  Street  NW., 
Washington.  DC  or  at  the  Office  of 
Management  Authority.  Room  400, 1375 
K  Street  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Scientific  Authority  Finding — Dr. 
Charles  W.  Dane.  Office  of  Scientific 
Authority,  U.S.  Fish  and  Wildlife 
Service.  Washington.  DC  20240, 
telephone  (202)  653-5948 
Management  Authority  Findings — Mr. 
Marshall  P.  Jones,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  Washington.  DC 
20240.  telephone  (202)  343-4968 
Export  Permits — Mr.  Richard  K. 
Robinson,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  Washington.  DC  20240. 
telephone  (202)  343-4955 
State  Export  Programs — Mr.  S.  Ronald 
Singer.  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240, 
telephone  (202)  343-4963. 
SUPPLEMENTARY  INFORMATION:  On 
September  2, 1986.  Federal  Register  (51 
FR  31130).  the  U.S.  Fish  and  Wildlife 
Service  (Service)  published  a  rule 
granting  export  approval  for  American 
alligator  [Alligator  mississipiensis)  from 
specified  States  for  the  1986-88  harvest 
seasons.  The  purpose  of  this  rule  now 
being  published  is  to  add  Georgia  and 
South  Carolina  to  the  list  of  States  for 
which  alligator  export  would  be 
approved,  and  to  issue  Service  findings 
on  a  revised  harvest  program  in  Florida 
to  enable  continued  export  of  alligators 
from  that  State. 

Scientific  Authority  Findings 

Article  IV  of  the  Convention  requires 
that  an  export  permit  for  any  specimen 
of  a  species  included  in  Appendix  II 
shall  only  be  granted  when  certain 
findings  have  been  made  by  the 
Scientific  Authority  and  Management 
Authority  of  the  exporting  country.  The 
Scientific  Authority  must  advise  "that 
such  export  will  not  be  detrimental  to 
the  survival  of  that  species"  before  a 
permit  can  be  granted  by  the 
Management  Authority. 

The  American  alligator  is  listed  in 
Appendix  II  to  respond  both  to  problems 
of  potential  threat  to  the  survival  of 
American  alligators  (Convention  Article 


11.2(a)]  and  its  similarity  in  appearance 
to  other  crocodilians  that  are  threatened 
with  possible  extinction  [Convention 
Article  11.2(b)]. 

The  marking  of  hides,  meat,  and  parts 
with  specified  tags  and  documentation 
of  shipments,  as  well  as  the  issuance  of 
export  permits,  is  considered  sufficient 
to  address  the  issue  of  identification  due 
to  the  similarity  in  appearance  between 
American  alligators  and  other  listed 
species  (see  Management  Authority 
findings  'or  export  program  and  tag 
specifications). 

Inasmuch  as  the  alligator  is  also  listed 
because  of  a  potential  threat  to  its 
survival,  the  Service  must  determine  if 
exports  will  not  be  detrimental  to  the 
survival  of  the  American  alligator  itself. 

Guidelines  developed  for  Scientific 
Authority  advice  on  exports  of 
American  alligators  under  the 
provisions  of  Convention  Article  n.2(a). 
are  summarized  as  follows: 

A.  Minimum  requirements  for  biological 
information 

(1)  Information  on  the  condition  of  the 
population,  including  trends  (the  method 
of  determination  to  be  a  matter  of  State 
choice),  and  population  estimates  where 
such  information  is  available; 

(2)  Information  on  total  harvest  of  the 
species; 

(3)  Information  on  distribution  of 
harvest;  and 

(4)  Habitat  evaluation. 

B.  Minimum  requirements  for  a 
management  program 

(1)  There  should  be  a  controlled 
harvest,  methods  and  seasons  to  be  a 
matter  of  State  choice; 

(2)  All  hides  should  be  registered  and 
marked:  and 

(3)  Harvest  level  objectives  should  be 
determined  annually  by  the  State. 

The  Service's  Office  of  Scientific 
Authority  finds  that  current  information 
on  population  status,  management,  and 
harvest  submitted  by  the  States  of 
Florida.  Georgia,  and  South  Carolina,  as 
well  as  information  collected  by  the 
Service  fully  support  a  finding  that  the 
export  of  alligators  taken  in  accordance 
with  State  regulations  in  these  States 
during  the  1988  harvest  season  will  not 
be  detrimental  to  the  survival  of  the 
species  in  the  listed  States.  Tagging  of 
hides  by  the  States  and  documentation 
of  shipments  by  the  U.S.  Management 
Authority  provide  assurance  that  export 
will  not  reduce  the  effectiveness  of  the 
Convention  in  controlling  trade  in  other 
species  of  crocodilians.  Documents 
containing  information  that  provided  the 
basis  for  the  Service's  findings  are 
available  for  public  inspection  at  the 
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Office  of  Scientific  Authority  (address 
given  above). 

Management  Authority  Pindings 

Exports  of  Appendix  II  species  are  to 
be  allowed  under  the  Convention  only  if 
the  Management  Authority  is  satisfied 
that  the  specimens  were  not  obtained  in 
contravention  of  laws  enacted  for  the 
protection  of  the  involved  species.  The 
Service,  therefore,  must  be  satisfied  that 
alligator  hides,  meat  or  products  were 
not  obtained  in  violation  of  State  or 
Federal  law  in  order  to  allow  export. 
Evidence  of  legal  taking  for  American 
alligator  is  provided  by  Service- 
approved  State  tagging  programs.  The 
Service  annually  contracts  for  the 
manufacture  and  delivery  of  special 
Convention  animal-hide  tags  for  export- 
qualified  States.  In  a  Federal  Register 
notice,  published  on  April  24, 1986  (52 
FR  15548).  the  Service  announced  the 
introduction,  use,  and  protection  of  a 
US-CITIES  tag  symbol.  This  symbol 
appers  on  every  Service-approved 
export  tag  to  provide  legal  evidence  of 
export  approval  for  certain  Convention 
Appendix  II  listed  species. 
Guidelines  developed  for 
Management  Authority  findings  on  State 
American  alligator  export  programs, 
slightly  modified  from  the  1986-1988 
rule,  under  provisions  of  Convention 
Article  lV.2(b),  are  summarized  as 
follows: 

(1)  Current  State  alligator  trapping 
and  tagging,  meat,  and  parts  processing 
regulations  must  be  on  file  with  the 
Office  of  Management  Authority; 

(2)  Sample  reporting  forms,  export  tag, 
meat  packing  seal,  and  parts  tag  must  be 
on  file  with  the  Office  of  Management 
Authority; 

(3)  The  export  tag  must  be  durable 
and  permanently  locking,  and  must 
show  U.S.-CITIES  logo.  State  of  origin, 
year  of  take,  species,  and  be  serially 
unique; 

(4)  The  export  tag,  meat  seal,  and 
parts  tag  must  be  applied  to  all  hides, 
meat  or  parts,  within  a  minimum  time 
after  take  or  processing,  as  specified  by 
State  law,  and  such  time  should  be  as 
short  as  possible  to  minimize  movement 
of  untagged  hides,  meat,  or  parts: 

(5)  The  tags  or  seals  must  be 
permanently  attached,  as  mandated  by 
the  State; 

(6)  All  alligator  harvesters  and 
processors  must  be  State  registered; 

(7)  All  hide,  meat,  and  parts  dealers 
are  to  be  State  registered; 

(8)  All  State-registered  alligator 
harvesters,  processors,  and  dealers  must 
make  available  their  alligator  harvest 
and  commerce  data  to  the  State  on  at 
least  an  annual  basis,  as  specified  by 
the  State; 


(9)  State-registered  alligator  dealers 
and  licensed  harvesters  allowed  to 
attach  export  tags  to  the  hides  must 
account  for  all  tags  received  and  must 
return  unused  tags  to  the  State  within  a 
specified  time  after  the  harvest  period 
closes;  and 

(10)  Fully  manufactured  alligator  hide 
products  may  be  exported  from  the 
United  States  when  the  State-hide 
Covention  export  tags,  removed  from 
hides  contained  in  manufactured 
products,  are  surrendered  to  the  Service 
prior  to  export. 

The  Service's  Office  of  Management 
Authority  has  reviewed  the  alligator 
export  tagging  programs  of  Florida, 
Georgia,  and  South  Carolina  and  has 
found  that  they  fully  meet  the  guidelines 
listed  above.  Documents  containing 
information  that  provide  the  basis  for 
the  Service's  findings  are  available  for 
public  inspection  at  the  Office  of 
Management  Authority  (address  given 
above). 

The  Service  approves  exports  of  1988 
alligators  harvested  in  Florida,  Georgia, 
and  South  Carolina  on  the  grounds  that 
both  Scientific  Authority  and 
Management  Authority  export 
requirements  are  satisfied. 

Public  Comment 

No  comment  was  received  concerning 
the  proposed  rule  published  on  July  15, 
1988  (53  FR  26799). 

This  final  rule  is  issued  under 
authority  of  the  Endangered  Species  Act 
of  1973  as  amended  (16  U.S.C.1531  et 
seq.].  The  authors  are  S  Ronald  Singer, 
Office  of  Management  of  Authority,  and 
Dr.  Charles  W.  Dane,  Office  of  Scientific 
Authority. 

Note. — The  Department  had  previously 
determined  that  the  export  of  alligators  of 
various  States  taken  in  the  1986-1988  harvest 
seasons,  was  not  a  major  Federal  action  that 
would  significantly  affect  the  quality  of  the 
human  environment  within  the  meaning  of 
section  102(l)(c)  of  the  National 
Environmental  Policy  Act,  therefore,  the 
preparation  of  an  Environmental  Impact 
Statement  was  not  required  (48  FR  37494). 
Because  these  fmdings  do  not  significantly 
differ  from  the  previous  export  findings,  the 
previous  determination  not  to  prepare  and 
Environmental  Impact  Statement  on  export  of 
alligators  taken  during  the  1986-1988  harvest 
seasons  in  certain  Slates  (51  FR  31130) 
remains  appropriate.  The  Department  had 
also  previously  determined  that  such  harvest 
was  not  a  major  rule  under  Executive  Order 
12291  and  did  not  have  a  significant 
economic  affect  on  a  substantial  number  of 
small  entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  Because  the  existing  rule 
treats  exports  on  a  State-by-State  basis  and 
approves  export  in  accordance  with  a  Stale 
management/export  program,  the  rule  will 
have  little  cffcrl  on  small  entities  in  and  of 
itself.  This  rule  does  not  contain  any 


information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C.  3501 
et  seq. 

This  rule  adds  Georgia  and  South 
Carolina  to  those  States  already 
permitted  to  export  this  species  and 
authorizes  the  expansion  of  the  already 
existing  program  in  Florida.  The  export 
of  American  alligator  is  a  necessarj' 
portion  of  a  State's  alligator 
management  program  as  the  foreign 
markets  for  this  species  are  dependent 
upon  this  final  rule.  The  buying  season 
is  now  underway  in  the  already 
permitted  States.  The  rule  announced  in 
this  notice  is  to  become  effective  upon 
publication  so  that  export  can  begin  in 
these  additional  States  as  soon  as 
possible.  This  will  enable  these  new 
States  their  share  of  the  export  market, 
enable  the  alligator  farmers  and 
traj^ers  to  realize  a  monetary  return  for 
their  product,  and  infuse  the  resulting 
State  share  of  export  monies  into  State 
alligator  programs. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  wildlife. 
Exports,  Fish,  Imports,  Plants 
(agriculture).  Treaties. 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  the  Service  amends  Part 
23  of  Title  50,  Code  of  Federal 
Regulations,  as  set  forth  below: 

1,  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora.  TIAS  8249:  and  Endangered 
Species  Act  of  1973.  87  Stat.  884, 16  U.S.C. 
1531-43  et.  seq. 

Subpart  F— Export  of  Certain  Species 

2.  In  §  23.57  American  alligator 
[Alligator  mississippiensis),  paragraphs 
(a)  and  (b)  are  revised,  and  paragraphs 
(c)  through  (g)  are  removed,  to  read  as 
follows: 

§23.57    [Amended] 

*  *  *  •  « 

(a)  1979-1988  harvests  (wild  and 
captive  bred  for  each  year  unless 
otherwise  noted). 
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-f  export  appfovod. 
-  exixyt  not  approved 
*  and  prior  years. 

(b)  Conditions  on  export: 
(1)  Each  hide  must  be  clearly 
identified  as  to  species,  Country  and 
State  of  origin,  and  season  of  taking,  and 
must  be  marked  by  a  permanently 
attached,  serially  numbered  tag  of  a 
type  approved  by  the  Service  that  is 
attached  under  conditions  established 


by  the  Service.  Fully  manufactured  hide 
products  may  be  exported  from  the 
United  States  when  State  hide  export 
tags,  removed  from  hides  contained  in 
the  products,  are  surrendered  to  the 
Service  prior  to  export. 

(2)  Meat  from  legally  harvested  and 
tagged  alligators  shall  be  packed  in 
uniform  containers,  permanently  sealed 
and  labeled  as  required  by  State  law. 
Bulk  meat  containers  shall  be  marked 
with  a  State  "parts  tag"  or  "bulk  meat 
tag"  permanently  attached  indicating,  at 
a  minimum.  State  and  country  of  origin, 
year  of  take,  species,  original  hide 
export  tag  number,  weight  of  container, 
and  identification  of  State-Ucensed 
processor  or  packer. 


(3)  Large  individual  parts  shall  have  a 
"parts  tag"  permanently  attached,  while 
smaller  parts  may  be  packed  with  a 
"parts  tag"  permanently  attached  to  the 
package.  "Parts  tags"  shall  supply  the 
same  information  as  described  for  such 
tags  used  to  mark  alligator  meat. 
Alligator  skulls  diall  carry  a  "parts  tag" 
and  also  be  marked  with  the  number  of 
the  original  U.S.-CITES  export  tag  used 
for  the  hide  of  that  individual,  and  other 
markings,  as  required  by  State  law. 
Susan  Recce. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Dated:  August  3. 1988 
[FR  Doc.  86-18407  Filed  8-12-ai;  8:45  a.m.J 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  piMc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
nrfaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

7  CFR  Part  68 

United  States  Standards  for  Whole  Dry 
Peas 

agency:  Federal  Grain  Inspection 
Service,  USDA.> 

action:  Proposed  rule. 

summary:  The  Federal  Grain  Inspection 
Service  (FGIS  or  Service)  is  proposing  to 
revise  the  United  States  Standards  for 
Whole  Dry  Peas  to  make  the  current 
rounding  procedures  for  percentages 
consistent  with  rounding  performed  by 
calculators,  computer  applications  and 
other  standards. 

date:  Comments  must  be  submitted  on 
or  before  September  14, 1988. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Lewis  Lebakken, 
Jr.,  Resources  Management  Division 
USDA,  FGIS,  Room  0628  South  Building. 
P.O.  Box  96454.  Washington.  DC,  20090- 
6454. 

Telemail  users  may  respond  to 
[IRSTAFF/FGIS/USDA]  telemail.  Telex 
users  may  respond  as  follows:  To:  Lewis 
Lebakken  Jr..  TLX:7607351.  ANS:FGIS 
UC. 

All  comments  received  will  be  made 
available  for  public  inspection  at  Room 
0628  South  Building,  1400  Independence 
Avenue,  SW.,  Washington,  DC,  during 
regular  business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr.,  address  as  above, 
telephone  (202)  475-3428. 


'  The  authority  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in  the 
Agricultural  Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621-1B27).  concerning  inspections  and 
standardization  activities  related  to  grain  and 
similar  commodities  and  products  thereof  has  been 
delegated  to  the  Administrator.  Federal  Grain 
Inspection  Service  (7  U.S.C.  75a;  7  CFR  68.5). 


SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Regulatory  Flexibility  Act  Certification 

W.  Kirk  Miller,  Administrator.  FGIS, 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  those  persons  that 
apply  the  standards  and  most  users  of 
the  inspection  service  do  not  meet  the 
requirements  for  small  entities  as 
dehned  in  the  Regulatory  FlexibilityAct 
(5  U.S.C.  601  et  seq.).  Further,  the 
standards  are  applied  equally  to  all 
entities. 

Proposed  Action 

The  current  rounding  procedures  for 
percentages  provides  that  when  a  figure 
to  be  rounded  is  followed  by  a  figure 
greater  than  5.  the  figure  is  rounded  up 
to  the  next  higher  Hgure,  e.g.  0.46  is 
reported  as  0.5;  when  a  figure  to  be 
rounded  is  followed  by  a  figure  less  than 
5.  the  figure  is  to  be  retained,  e.g.,  0.54  is 
reported  as  0.5;  when  figures  that  are 
even  are  followed  by  the  figure  5,  the 
even  figure  is  retained;  and  when  a 
figure  is  odd  and  followed  by  the  figure 
5  the  figure  is  rounded  to  the  next  higher 
even  figure,  e.g.,  0.45  is  reported  as  0.4. 
0.35  is  reported  as  0.4. 

The  proposed  rounding  rules  simply 
stated  provide  that  a  figure  to  be 
rounded  followed  by  a  5  or  a  figure 
greater  than  5  be  rounded  up  to  the  next 
higher  figure,  e.g..  report  0.35  as  0.4,  6.46 
as  6.5.  If  the  figure  is  followed  by  a 
number  less  than  5,  the  figure  is 
retained,  e.g.,  report  8.34  as  8.3.  This 
procedure  is  consistent  with  rounding 
performed  by  calculators  and  in 
computer  applications.  It  is  also  a  more 
generally  accepted  mathematical 
rounding  procedure  and  would  facilitate 
the  understanding  and  usage  of  the 
standards. 

List  of  Subjects  in  7  CFR  Part  68 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Whole  dry  peas. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  68  is  proposed  to  be 
amended  as  follows: 


Subpart  F— United  States  Standards 
for  Whole  Dry  Peas 

1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  Sees.  202-206.  60  Stat.  1067.  as 
amended  [7  U.S.C.  1621  et  seq.]. 

2.  The  heading  for  Part  68  is  revised  to 
read  as  follows: 

PART  68— REGULATIONS  AND 
STANDARDS  FOR  INSPECTION  AND 
CERTIFICATION  OF  CERTAIN 
AGRICULTURAL  COMMODITIES  AND 
THEIR  PRODUCTS 

3.  Section  68.405  Percentages,  is 
revised  to  read  as  follows: 

S  68.405    Percentages. 

(a)  Rounding.  Percentages  are 
determined  on  the  basis  of  weight  and 
are  rounded  as  follows: 

(1)  When  the  figure  to  be  rounded  is 
followed  by  a  figure  greater  than  or 
equal  to  5,  round  to  the  next  higher 
figure;  e.g.  report  6.36  as  6.4, 0.35  as  0.4, 
and  2.45  as  2.5. 

(2)  When  the  figure  to  be  rounded  is 
followed  by  a  figure  less  than  5,  retain 
the  figure;  e.g.,  report  8.34  as  8.3,  and 
1.22  as  1.2. 

(b)  Recording.  All  percentages  shall 
be  stated  in  whole  and  tenth  percent  to 
the  nearest  tenth  percent. 

Date:  July  28. 1988. 
W.  iCirk  Miller, 

Administrator. 

[FR  Doc.  88-18368  Filed  8-12-88:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  210a 

(INS  Number  1119-88] 

Admission  or  Adjustment  of  Status  of 
Replenishment  Agricultural  Workers 

AGENCY:  Immigation  and  Naturalization 

Service,  Justice. 

ACTION:  Notice  of  availability. 

SUMMARY:  Section  210A  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA)  provides  for  the  admission 
or  adjustment  of  replenishment 
agricultural  workers  (RAWs)  to 
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temporary  residence.  This  notice 
announces  the  availability  to  the  public 
of  a  preliminary  working  draft  of  the 
proposed  regulations  for  the  admission 
or  adjustment  of  a  RAW  to  temporary 
resident  status.  This  action  is  taken  to 
communicate  the  availability  of  the 
preliminary  working  draft  to  interested 
parties  and  ensures  that  the  public  has 
an  opportunity  to  provide  comments  at 
the  preliminary  working  draft  step  in  the 
formulation  process  for  the  Service's 
proposed  regulations.  Interested  parties 
may  call  (202)  786-5723  to  request  a 
copy  of  the  preliminary  working  draft. 
DATES:  Written  comments  on  the 
preliminary  working  draft  must  be 
received  by  close  of  the  business  day 
(5:00  p.m.)  on  or  before  September  14, 
1988. 

ADDRESSES:  Written  comments  should 
be  mailed  in  triplicate  to  Aaron  Bodin, 
Deputy  Assistant  Coounissioner,  Special 
Agricultural  Workers.  Office  of 
Legalization,  Immigration  and 
Naturalization  Service,  452  "I"  Street, 
NW.,  Washington,  DC  20536,  or 
delivered  to  Room  5250  at  the  same 
address. 

FOR  FURTHER  MRMMATION  CONTACT: 
Aaron  Bodin,  Deputy  Assistant 
Commissioner,  Special  Agricultural 
Workers,  at  the  above  address,  (202) 
786-5723. 

SUPPLEMENTARY  MFORMATKMt  The 

Immigration  Reform  and  Control  Act  of 
1986  (IRCA).  Pub.  L.  99-603.  was  enacted 
on  November  6, 1988.  On  January  20. 
1987,  the  Service  took  the  unprecedented 
step  of  publishing  in  the  Federal  Register 
a  notice  making  available  to  the  public 
the  preliminary  working  draft 
regulations  to  implement  the  Special 
Agricultural  Worker  (SAW). 
Legalization,  and  Employer  Sanctions 
provisions  of  IRCA.  More  than  6,800 
copies  were  requested  and  responses 
were  received  firom  164  organizations 
and  individuals  relative  to  the  SAW 
program.  The  Service  was  pleased  with 
the  amount  of  constructive  comments 
received.  The  comments  were  reviewed 
and  contributed  to  the  proposed 
regulations  published  in  the  Federal 
Register  on  March  19, 1987  (52  PR  8745). 

The  Service  feels  that  it  would  be 
beneHcial  to  repeat  the  preliminary 
working  draft  step  in  the  formulation 
process  for  the  regulations  for  the 
admission  or  adjustment  of  a 
replenishment  agricultural  worker  to 
temporary  residence.  Therefore,  the 
Service  invites  interested  parties  to 
request  a  copy  of  preliminary  working 
draft  and  provide  applicable  comments. 


Date:  August  9. 1988. 
Alan  C  Nelson, 
Commissioner. 

[PR  Doc.  86-18303  Filed  8-12-68;  8:45  am) 
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Counsel  for  Securities  and  Corporate 
Structure,  (202)  377-8459;  Office  of 
General  Counsel.  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW., 
Washington,  DC  20552. 

StfPPLEMENTARV  INFORMATION: 


FEDERAL  HOME  LOAN  BANK  BOARD       Backg""*™* 


12  CFR  Part  523 
INo.U-671] 

ReadnMsston  of  F«d«ral  Horn*  Loan 
Bank  iMfnoava  Tsi winatins  inair 
Status  as  Insured  Inadtutions 

Date:  August  5. 1988. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  (the  "Board")  is  proposing  to 
amend  its  regulations  governing 
applications  for  membership  in  the 
Federal  Home  Loan  Bank  ("FHLBank") 
System  by  institutions  that  have  been 
removed  from  membership  under 
section  407(i)  of  the  National  Housing 
Act,  as  amended  ("NHA").  12  U.S.C. 
1730(i),  by  virtue  of  the  termination  of 
Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC")  insurance  of  their 
accounts.  SpeciHcally,  the  proposal 
would  amend  Part  523  of  the  Board's 
Rules  and  Regulations  for  the  Federal 
Home  Loan  Bank  System  ("FHLBank 
Regulations").  12  CFR  Part  523,  to 
provide  that  an  FHLBank  member  that 
terminates  its  status  as  an  FSLIC- 
insured  institution  and  is  thereby 
removed  h-om  FHLBank  membership  (as 
well  as  any  other  member  whose 
membership  is  terminated  pursuant  to 
section  6(i)  of  the  Federal  Home  Loan 
Bank  Act  ("FHLBank  Act"))  may  be 
readmitted  as  a  member  only  after  the 
expiration  of  a  ftve-year  period 
following  its  departure  from  the 
FHLBank  System. 

DATE:  Comments  must  be  received  by 
October  14. 1988. 

ADDRESSES:  Send  comments  to  Director, 
Information  Services  Section,  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board.  1700  G  Street  NW., 
Washington,  DC  20552.  Comments  will 
be  available  for  public  inspection  at  the 
Board's  Information  Services  Office, 
801— 17th  Street  NW..  Washington,  D.C 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Buchman,  Deputy  Director  for 
Industry  Structure,  (202)  377-8963;  V. 
Gerard  Comizio.  Director,  (202)  377- 
6411;  Corporate  and  Securities  Division; 
or  Julie  L.  Williams.  Deputy  General 


During  the  past  five  years,  various 
FSLIC-insured  institutions  that  had  been 
members  of  the  FHLBank  System  have 
converted  to  state-chartered  savings 
banks,  the  accounts  of  which  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation  ("FDIC").  In 
connection  with  this  type  of  conversion 
the  FSLIC-insured  status  of  the 
institution  is  necessarily  terminated,  a 
consequence  of  which  is  the  automatic 
removal  of  the  institution  from 
membership  in  the  FHLBank  System 
pursuant  to  section  407(i)  of  the  NHA.* 
However,  S  523.3-1  of  the  FHLBank 
Regulations  provides  that  a  member 
institution  that  has  been  removed  from 
FHLBank  membership  as  a  result  of  its 
conversion  to  a  state-chartered  savings 
bank  and  termination  of  FSLIC-insured 
status — 

shall  be  deemed,  as  of  the  effective  date  of 
[its]  conversioa.  to  l>e  automaticaUy 
approved  by  the  Board  as  a  member, 
provided  that  such  institution,  acting  by  its 
board  of  directors  or  lx>ard  of  trustees,  has 
made  written  requests  to  the  [FHLjBank  of 
the  district  in  which  it  is  located  for  such 
membership  and  such  Bank  has  approved 
such  request. 

12  CFR  5233-1  (1988).*  Accordingly, 
under  the  Board's  FHL£ank  Regulations, 
FSLIC-insured  institutions  that  have 
converted  to  savings  banks  insiu-ed  by 
the  FDIC  have  been  able  to  gain 
readmission  to  their  FHLBanks 
immediately  upon  conversion. 

In  the  context  of  recent  applications 
involving  the  conversions  of  Federally- 
chartered,  FSLIC-insured  thrifts  to  state- 
chartered,  FDIC-insured  savings  banks, 
the  Board  was  advised  by  the  stafT  that 
serious  questions  exist  as  to  the 
continuing  validity  of  §  523.3-1  of  the 
Fi-iLBank  Regulations  as  well  as  the 
Board's  legal  authority  to  readmit  as 
FHLBank  members  such  converting 
institutions.  The  bases  for  these 


'  Sectioi  407(1)  provide*,  in  pertinent  pari,  that 
"termiiuitiao  under  (Mction  407)  or  othennae  of  the 
statui  of  an  institution  •■  an  inaured  ioatitutioo 
ahall  automatically  constitute  a  removal  under 
(section  6(i))  of  llie  Federal  Home  Loan  Bank  Act  of 
the  institution  from  (FHLBank)  membership,  if  at  the 
time  of  iuch  leminatioo  sach  inatitutioa  is  ■ 
member  of  (an  PHLBuk)  *  '  *."  12  U.&C  1730(1). 

*  The  ngulitjon  abo  provide*  UmI.  (n  the  ca*e  of 
an  autoniaticaUy  apfaoved  appttcatioci.  aU  kmn. 
deposit,  stock  and  other  reiationshipa  existing 
belweea  the  converting  member  and  the  FHLBank 
shall  conliiuw  in  effect  without  interruption.  Id. 
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concerns  are  discussed  below.  The 
Board  did  not  act  at  that  time  to  prevent 
the  readmission  to  FHLBank 
membership  of  the  savings  bank 
applicants;^  however,  the  Boatd  did 
make  known  these  concerns  to  the 
public  in  a  January  22, 1988,  release  and, 
in  order  to  elicit  public  comment  on  this 
issue,  directed  the  staff  to  draft  a 
proposed  amendment  to  the  FHLBank 
Regulations  that  would  revoke  §  523.3-1. 
As  a  result  of  these  concerns,  on  July  11. 
1988.  the  Board  also  issued  an  order  to 
the  FHLBanks  *  pursuant  to  section 
17(a)  of  the  FHLBank  Act  directing  them 
(1)  to  treat  any  FSUC-insured  institution 
that  henceforth  terminates  its  FSLIC 
insurance  of  accounts  as  having  been 
removed  from  FHLBank  membership.  (2) 
to  refrain  from  approving  any 
application  by  such  an  institution  for 
admission  to  Federal  Home  Loan  Bank 
membership  pursuant  to  S I  523.3-1  or 
523.a-3  of  the  Board's  FHLBank 
Regulations,  and  [3)  to  submit  all  such 
applications  to  the  Board  for  its 
determination  until  such  time  as  the 
Board  makes  a  flnal  decision  regarding 
§  523.3-1.* 

Discussion  of  the  Proposal 

In  section  102  of  the  Financial 
Institutions  Supervisory  Act  of  1966 
("FISA").  Pub.  L.  No.  89-695,  section  102, 
80  Stat.  1028. 1036-45.  Congress 
amended  section  407  of  the  NHA  by 
adding  a  new  subsection  (i).  As  noted 
above,  section  407(i)  provides  in  part 
that  an  institution's  termination  of 
FSLIC  insurance  of  accounts  shall 
constitute  an  automatic  removal  of  the 
institution  from  FHLBank  membership 
under  section  6{i)  of  the  FHLBank  Act. 
12  U.S.C.  1426{i).«  The  legislative  history 
of  FISA  seems  to  indicate  that  the 
membership  removal  provisions  of 
section  407(i)  were  aimed  primarily  at 
those  institutions  whose  FSLIC 
insurance  was  terminated  involuntarily 
pursuant  to  section  407(b)  of  the  NHA.' 


'This  decision  was  based  in  pari  on  the  fact  that 
the  converting  institution*  in  question  bad  received 
priof  approval  from  their  FHL  Banks  to  be 
readmitted  as  members  upon  conversion. 

'Board  Resolution  No.  88-575.  dated  |uly  1\.  19e& 

»  Section  523.3-3  authorizes  the  Principal 
Supervisory  Agent  ("PSA")  of  an  HILBank  to 
approve  unprotested  applicaliuus  for  FHLBank 
membership  by  entities  that  satisfy  the  criteria  fur 
membership.  12  CFR  523.3-3. 

'  Section  e(i)  also  prorides  that  an  institution  may 
withdraw  from  membenh^)  in  an  FHLBank  six 
miinlhs  after  nolifyinR  the  bank  of  its  intent  to  do  so 
und  thai  an  instilation  may  be  removed  by  lite 
Board  if.  after  h  hcHring.  the  Board  determines  thnl 
the  institution  either  (i|  has  failed  to  ctwnply  with 
the  KHI.Bank  Act  or  any  Board  regulation 
thereunder,  or  |ii|  is  insolvent. 

'  Sw.  f.g..  S.  Rep.  No.  1482.  BWh  Cong..  Zd  Sess. 
1H-1<t(1966| 


However,  in  view  of  the  broad  language 
in  the  statute  referring  to  all  instances  in 
which  an  institution's  FSLIC-insured 
status  was  terminated,  it  became 
evident  that  under  section  407(i).  an 
association  insured  by  the  FSLIC  that 
converted  to  an  FDIC-insured  savings 
bank  would  automatically  lose  its 
FHLBank  membership. 

In  apparent  recognition  of  this  fact, 
the  Board  in  1970  amended  its  FHLBank 
Regulations  by  adding  S  523.3-1.*  The 
new  provision  has  not  only  enabled  an 
institution  that  had  been  removed 
pursuant  to  section  407(i)  s  a  result  of  its 
conversion  to  a  state-chartered  savings 
bank  to  regain  FHLBank  membership 
upon  the  approval  of  the  FHLBank  in 
whose  district  the  institution  was 
located,  but  has  also  made  it  clear  that 
where  such  an  institution  is  readmitted 
as  a  FHLBank  member,  all  of  its 
preexisting  loan  and  other  relationships 
with  the  FHLBank  would  continue 
without  interruption,  as  if  the  thrift  had 
never  left  the  FHLBank  System. 

In  the  Board's  view,  the  continuing 
legal  validity  of  §  523.3-1  is  called  into 
question  by  the  enactment  of  section 
6(m]  of  the  FHLBank  Act,  12  U.S.C. 
1426(m),  in  §  355  of  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982 
("Gam-St  Germain  Act"),  Pub.  L  No.  97- 
320.  section  355.  96  Stat.  1469. 1508. 
Section  6{m)  generally  prohibits  "an 
institution  which  vnthdraws  from 
[FHLBank]  membership"  from  being 
readmitted  to  the  FHLBank  System  until 
the  expiration  of  a  five-year  period  after 
its  withdrawal*  To  the  extent  that  this 
provision  applies  to  institutions  that  are 
removed  from  FHLBank  membership 
pursuant  to  section  407(i]  of  the  NHA. 
the  Board's  regulation — which  permits 
immediate  readmission  of  institutions 
that  have  converted  to  FDIC-insured 
savings  banks — would  appear  to  be 
preempted  by  the  statute. 

The  Board  is  aware  that  one  possible 
arguments  against  preemption  could 
hinge  on  the  use  of  the  term 
"withdraws"  in  section  6(m)  and  a 
distinction  being  made  between 
"withdrawals"  and  "removals"  from 
FHLBank  membership,  with  the  result 
that  the  five-year  bar  on  FHLBank 
readmissions  contained  in  section  6{m) 
would  only  be  imposed  in  the  case  of  a 


voluntary  "withdrawal"  from  FHLBank 
membership  and  not  in  a  wtMation  in 
which  the  institntion  is  involuntarily 
"removed"  from  membership  pursuant 
to  section  407(i)  of  the  NHA  or 
otherwise.***  However,  the  Board  is  not 
convinced  that  Congress,  by  drafting 
section  6(m)  in  this  manner,  intended  to 
restrict  its  application  to  a  limited  type 
of  voluntary  departure  from  the 
FHLBank  £^tein. 

As  an  initial  matter,  the  Board  notes 
that  the  types  of  transactions  at  issue, 
where  an  institution  terminates  FSLIC 
insurance  and  in  so  doing  causes  its 
removal  from  FHLBank  memliership 
pursuant  to  section  407(i)  of  the  NHA, 
are  voluntarily  undertaken.  Arguably,  it 
would  be  semantic  hair  splitting, 
contrary  to  the  statutory  purpose,  to  say 
that  termination  of  FHLBank 
membership  under  a  linked,  two-step 
sequence  voluntarily  begun  by  the 
affected  institution  should  be  treated 
differently  from  situations  where  the 
instituion  simply  takes  the  second  step 
without  the  first  Accordingly,  the  Board 
believes  that  terminations  of  FHLBank 
membership  in  the  context  of 
conversions  to  FDIC  insurance  are  most 
properly  viewed  as  voluntary 
withdrawals  well  within  the  scope  of 
secthui  B(ai). 

Moreover,  the  Board  is  of  the  view 
that  a  termination  of  FHLBaidi 
membership  need  not  be  independently 
volitional  at  each  step  in  order  to  be 
subject  to  the  statute.  In  this  vein,  the 
Board  first  notes  that,  whereas  the 
prepayment  penalty  provision  of  section 
6{i)  of  the  FHLBank  Act— which  were 
also  adopted  in  section  355  of  the  Gam- 
St  Germain  Act — make  reference  to 
"voluntary  withdrawals"  from  FHL£ank 
membership,  section  6(m)  apphes  to  all 
membership  withdrawals.  In  order  to 
give  independent  meaning  to  the  use  of 
the  term  "volwrtary"  in  section  6(i),  it 
would  seem  to  the  Board  that  the 
"withdraws"  language  of  section  6(m) 
must  be  read  to  include  not  only 
terminations  of  FHLBank  membership 
that  are  voluntarily  effected  by  an 
instigation  but  also  cessations  of 
membership  that  are  less  directly  the 


"  Board  Resolution  No.  70-47.  dated  [aly  14. 1970. 
35  FR  11618  duly  21. 1970). 

•  In  section  355  of  the  Gam-St  Germain  Act. 
Congress  also  amended  section  8(1)  of  the  FHLBank 
Act  to  provide  that  in  the  case  of  a  "voluntary 
withdrawal"  from  district  bank  membership,  the 
withdrawing  institution  must  pay  prepayment 
penalties  in  connection  with  liquidating  any 
indeptedness  owed  to  its  district  bank  if  its 
advances  agreement  with  such  FHLBank  so 
provides.  12  U.S.C.  1426(i(. 


'"This  interpretation  of  the  "withdraws" 
language  in  section  e(m)  is  also  suppui  ltd  by  the 
view  that  the  Congressional  intend  in  adopting 
section  355  of  the  Gam-St  Germain  Act  was  merely 
to  prevent  an  FHLBank  member  with  substantial 
high-interest  advances  outstanding  from  avoiding 
prepeynient  penalties  on  those  advances  by 
terminating  its  FHLBank  membership,  liquidating  its 
indebtedncM  to  tts  FHlfiank  (without  peoahy).  and 
thereafter  being  readmitted  as  an  FHLBank 
member.  However,  the  Board  is  aware  of  no 
legislative  history  supporting  such  a  narrow  reading 
of  section  355. 
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result  of  the  member  institution's  own 
international  act. 

The  Board  also  notes  that  section  6{m) 
contains  exceptions  from  its 
disqualification  provisions  for 
withdrawals  that  are  either  as  a 
consequence  of  a  transfer  of 
membership  on  a  non-interrupted  basis 
between  FHLBanks  or  in  connection 
with  a  member's  obtaining  a  charter 
from  the  Federal  Home  Loan  Bank 
Board.  The  inclusion  of  exceptions  in 
the  statute  for  withdrawals  under  these 
circumstances  constitutes  evidence  that 
Congress  thought  that,  in  the  absence  of 
the  exceptions,  such  withdrawls  would 
be  subject  to  section  6(m),  and  provides 
further  support  for  the  view  that 
Congress  intended  that  the 
disqualirication  provisions  of  the  statute 
would  apply  to  cessations  of  FHLBank 
membership  that  are  not  themselves 
intended  but  are  incidental  to  or  a 
consequence  of  other  voluntarily 
undertaken  actions  by  a  member. 

In  addition  to  the  language  of  the 
statute,  the  legislative  history  of  section 
6(m]  is  also  consistent  with  a  broad 
interpretation  of  this  provision.  As  the 
Senate  Committee  on  Banking,  Housing, 
and  Urban  Affairs  stated  in  its  Report 
on  S.  2879  (the  Senate  version  of  the 
Gam-St  Germain  Act),  "(new  §  6(m)) 
would  prevent  institutions  leaving  the 
FHLBank  System  from  reentering  for 
five  years  thereafter  except  in 
connection  with  receiving  a  federal 
charter."'"  Both  the  express  language  as 
well  as  the  legislative  history  of  section 
6(m)  would  therefore  appear  to  support 
the  view  that  terminations  of  FHLBank 
membership  that  occur  in  connection 
with  voluntary  departures  from  the 
FSUC  insurance  system  are  covered  by 
the  statute. 

In  sum,  the  Board  has  serious 
concerns  as  to  whether  the  provisions  of 
§  523.3-1  of  the  Boards  FHLBank 
Regulations  have  been  overridden  by 
section  6(m)  of  the  FHLBank  Act, 
whether  the  Board  and  the  FHLBanks 
are  empowered  to  readmit  institutions 
removed  from  membership  under 
section  407(i)  of  the  NHA  upon  their 
conversions  to  FDIC-insured  savings 
banks,  and  whether  the  readmissions 
pursuant  to  S  523.3-1  that  have  taken 
place  since  the  Gam-St  Germain  Act 
was  enacted  on  October  15, 1982,  are 
legally  valid. 

In  view  of  these  concerns,  the  Board  is 
today  proposing  to  remove  current 
§  523.^1  and  to  adopt  a  new  provision 
that  would  generally  prohibit 
readmission  of  any  institution  whose 
FHLBank  membership  is  terminated 


•  •  S.  Rpp.  No.  536.  97th  Cong..  2d  Sess.  59  (1982). 


pursuant  to  the  provisions  of  section  6(i) 
of  the  FHLBank  Act  for  a  period  of  five 
years  following  the  date  of  such 
institution's  departure  from  the 
FHLBank  system.  In  connection  with  the 
issuance  of  this  proposal,  the  Board  is 
also  soliciting  the  views  of  the  public 
with  respect  to  the  issues  discussed 
above.  Specifically,  the  Board  requests 
comment  on  whether  the  adoption  of 
section  6(m]  of  the  FHLBank  Act  in  1982 
precludes  the  Board  and  the  FHLBanks 
from  readmitting  as  members  fur  a  flve- 
year  period  those  FSLIC-insured 
institutions  that  convert  to  state- 
chartered  savings  banks  insured  by  the 
FDIC.  Noting  that  a  number  of  the 
institutions  that  have  effected  such 
conversions  since  October  15, 1982,  have 
been  readmitted  as  FHLBank  members 
pursuant  to  S  523.3-1,  the  Board  also 
requests  the  public's  views  as  to 
whether  the  Board  could  allow  such 
institutions  to  continue  to  be  treated  as 
FHLBank  members  in  the  event  that  it  is 
ultimately  determined  that  §  523.3-1  has 
been  preempted  by  section  6(m),  and 
under  what  legal  theory  it  could  do  so. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603,  the  Board  is 
providing  the  following  initial  regulatory 
flexibility  analysis: 

1.  Reasons,  objectives  and  legal  bases 
underlying  the  proposed  rules.  These 
elements  have  been  discussed 
elsewhere  in  the  SUPPLEMENTARY 
INFORMATION  regarding  the  proposal. 

2.  Small  entities  to  which  the 
proposed  rules  would  apply.  "The  Small 
Business  Administration  defines  a  small 
financial  institution  as  "a  commercial 
bank  or  savings  and  loan  association, 
the  assets  of  which,  for  the  preceding 
fiscal  year,  do  not  exceed  $100  million." 
13  CFR  121.13(a)  (1988).  Accordingly,  the 
small  entities  to  which  the  proposed  rule 
would  apply  are  all  institutions  insured 
by  the  FSLIC  that  had  a.ssets  totalling 
$100  million  or  less  as  of  December  31, 
1987. 

3.  Impact  of  the  proposed  rules  on 
small  institutions.  The  proposed  rule 
would  not  have  a  disproportionate  effect 
on  small  institutions,  nor  is  it  expected 
that  the  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  institutions. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  federal  rules  that 
duplicate,  overlap  or  conflict  with  the 
proposed  rule. 

5.  Alternatives  to  the  proposed  rule. 
No  alternative  to  the  proposed  would 
better  attain  the  objectives  of  the 
proposal. 


List  of  Subjects  in  12  CFR  Part  523 

Federal  home  loan  banks.  Flood 
insurance.  Mortgages.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  proposes  to  amend 
part  523,  Subchapter  B,  Chapter  V,  Title 
12,  Code  of  Federal  Regulations,  as  set 
forth  below. 

SUBCHAPTER  D-FEOERAL  HOME  LOAN 
BANK  SYSTEM 

PART  523— MEMBERS  OF  BANKS 

1.  The  authority  citation  for  Part  523 
continues  to  read  as  follows: 

Authority:  Sec.  5.  47  Stat.  727,  as  amended 
(12  U.S.C.  1425):  sec.  5A,  47  Stat.  727.  as 
added  by  sec.  1.  64  Stat.  256.  as  amended  (12 
U.S.C.  1425a):  sec.  5B,  47  Stat.  727.  as  added 
by  sec.  4.  80  Stat.  B24.  as  amended  (12  U.S.C. 
1425b):  sec.  17, 47  Stat.  736.  as  amended  (12 
U.S.C.  1437):  sec.  2.  48  Stat.  128,  as  amended 
(12  U.S.C.  1462):  sec.  5.  48  Stat.  132.  as 
amended  (12  U.S.C.  1464):  sees.  401-403.  405- 
407.  48  Stat.  1255-1257, 1259-1260,  as 
amended  (12  U.S.C.  1724-1726, 1728-1730); 
sec.  408,  62  Stat.  5,  as  amended  (12  U.S.C. 
1730a):  sec.  503,  88  Stat.  1521,  as  amended  (12 
U.S.C.  1691. 1691a):  sec.  202(b).  87  Stat.  982, 
as  amended  (42  U.S.C.  4106(b)):  Reorg.  Plun 
No.  3  of  1947, 12  PR  4981,  3  CFR,  1947  Supp., 
1943-48  Comp.,  p.  1071. 


[Redesignated  as 


§  523.3-1    [Removed] 

§§  523-3-2  and  523.3-3 
§§  523.3-1  and  523.3-2] 

2.  Amend  part  523  by  removing 
§  523.3-1;  by  redesignating  existing 
§§  523.3-2  and  523.3-3  as  new  §§  523.3- 
1  and  523.3-2,  and  by  adding  a  new 
§  523.32,  to  read  as  follows: 

§  523-32    Restrictions  on  readmission  of 
memlMrs. 

A  member  whose  membership  in  a 
Bank  ceases  pursuant  to  section  6(i)  of 
the  Federal  Home  Loan  Bank  Act  may 
not  acquire  membership  in  any  Bank  for 
a  period  of  five  years  thereafter,  except 
where  such  termination  of  membership 
is  a  consequence  of  a  transfer  of 
membership  on  a  non-interrupfed  basis 
between  Banks  or  in  connection  with 
obtaining  a  charter  from  the  Federal 
Home  Loan  Bank  Board. 

By  the  Federal  Home  Loan  Bank  Board. 
)ohn  F.  Ghizzoni, 

Assistant  Secretary. 

|FR  Doc.  8&-18405  Filed  8-12-«8:  8:45  am| 
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SMALL  BtlSINESS  ADMINISTRATION 

13  CFR  PART  121 

SmaN  Business  Size  Standards  for 
Surveying  and  Mapping  Services 

AOENCY:  Small  Business  Administration. 
ACTION:  Supplementary  Notice  of 
Proposed  Rulemaking. 

SUMMARY:  On  October  15. 1986. 
Congress  passed  the  National  Defense 
Authorization  Act  of  1987  (Pub.  L  99- 
661).  Section  921  of  that  Act  contained  a 
mandate  that  SBA  review  the  size 
standards  of  certain  industries  including 
Surveying  and  Mapping  Services.  The 
purpose  of  this  review  was  to  ensure 
that  small  business  set-aside  plus  8(a] 
contracts  together  account  for  no  more 
than  approximately  30  percent  of  the 
total  value  of  Federal  contracts  for  each 
industry  covered  by  the  legislation.  To 
implement  this  statutory  requirement 
and  to  correct  an  earlier  proposed 
adjustment  to  the  size  standard  for 
surveying  and  mapping  services,  SBA  is 
now  proposing  that  the  size  standard  for 
both  services  in  Standard  Industrial 
Classification  (SIC)  code  8713  be  $.75 
million  in  gross  annual  receipts. 

DATE:  Comments  to  be  submitted 
September  14,  1988. 

ADDRESS  COMMENTS  TO:  Gary  M. 

)ackson.  Director,  Size  Standards  Staff, 
U.S.  Small  Business  Administration, 
1441  'L'  Street,  NW. — Room  601, 
Washington,  DC  20416. 

Data  utilized  in  this  notice  can  be 
reviewed  at  the  above  address. 
FOR  FimTHER  INFORMATION  CONTACT: 
Robert  N.  Ray.  Economist,  Size 
Standards  Staff.  (202)  653-6373. 
SUPPLEMENTARY  INFORMATION:  On 
October  15, 1986,  Congress  passed  the 
National  Defense  Authorization  Act  of 
1987  (Pub.  L.  99-661)  which  required 
SBA  to  complete  a  review  of  its  size 
standards  in  four  industry  groups: 
Construction  (all  codes  in  Major  Groups 
15, 16,  and  17  of  the  SIC  system); 
Architecture  and  Engineering  Services, 
including  Surveying  and  Mapping 
Services  (SIC  codes  8711.  8712.  and 
8713);  Shipbuilding  and  Ship  Repair  (SIC 
code  3731);  and  Refuse  Systems  and 
Related  Services  (SIC  code  4953  and  a 
component  of  SIC  code  4212).  The  SIC 
code  designations  in  parentheses  above 
were  SBA's  interpretations  of  the 


industries  to  which  the  statutory 
language  applied. 

The  purpose  of  the  review  is  to  ensure 
that  small  business  set-aside  plus  8(a) 
awards  together  account  for  no  more 
than  approximately  30  percent  of  the 
total  Federal  contract  dollars  awarded 
in  those  industries.  If  SBA  finds  as  a 
result  of  its  review  that  the  30  percent 
threshold  is  exceeded  for  any  industry 
under  review,  the  Agency  is  required  to 
adjust  the  size  standard  for  that  industry 
accordingly. 

In  response  to  this  directive.  SBA 
published  a  proposed  rule  (52  FR  47937) 
on  December  17, 1987  in  which  the  size 
standards  of  a  number  of  construction 
industries  were  lowered.  In  that  notice, 
SBA  also  proposed  lowering  the  size 
standard  in  the  surveying  services 
industry  (SIC  code  8713)  from  $2.5 
million  to  $.25  million.  Due  to  data 
limitations,  however,  SBA  did  not  adjust 
the  size  standard  for  mapping  services, 
a  component  of  which  is  classified  in 
SIC  code  8713  and  another  component  in 
Business  Services,  Not  Elsewhere 
Classified  (SIC  code  7389). 

The  SIC  code  system  defines  mapping 
activities  primarily  in  SIC  code  8713 
(surveying).  This  industry  is  defined  to 
include  land,  water  and  aerial 
surveying,  and  photogrammetric 
engineering  and  services. 

The  activity  of  land  surveying — 
cadastral  services,  for  example,  is  a 
combination  of  both  surveying  and 
mapping  activities  and  it  would  be 
categorized  entirely  in  SIC  code  8713, 
Surveying  Services.  Thus  in  setting  a 
size  standard  for  SIC  code  8713 — 
surveying  services — using  the  30  percent 
guidelines,  SBA  would  also  be  setting  a 
size  standard  for  those  mapping  services 
which  are  closely  related  to  surveying. 
However,  a  significant  proportion  of  all 
mapping  activities  is  also  included  in 
SIC  code  7389,  Business  Services,  Not 
Elsewhere  Classified.  These  include 
aerial  mapping,  mapping  drafting 
services  and  photogrammetric  mapping 
services  (not  professional  engineers). 
SBA  now  believes  that  the  activities  in 
this  industry  must  be  considered 
separately  from  SIC  code  8713.  because 
the  legislation  has  been  interpreted  to 
prohibit  combining  SIC  codes. 

Contract  award  data  for  surveying 
and  mapping  services  were  obtained 
form  the  Federal  Procurement  Data 
Center  (FPDC).  Contracts  for  surveying 


and  mapping  services  are  categorized  in 
six  FPDC  service  codes;  Aerial 
Photographic  Services  (code  T009);  Land 
Surveys,  Cadastral  Services  (code  R404); 
Cartography  Services  (code  T002); 
Charting  Services  (code  T004); 
Photogrammetry  Services  (code  T008); 
and  Topography  Services  (code  T014). 
the  FPDC  also  classified  individual 
contracts  into  SIC  code  8713  (Sur\'eying 
Services)  or  SIC  code  7389  (Business 
Services,  Not  Elsewhere  Classified) 
according  to  the  SIC  classification  of  the 
firm  receiving  the  contract  (prior  to  1987, 
SIC  codes  8911  and  7389.  respectively). 
From  the  contract  data,  surveying 
mapping  contracts  from  the  six  FPDC 
product  and  service  codes  were 
separated  into  either  SIC  code  8713  or 
SIC  code  7389.  Contract  data  in  each 
SIC  industry  were  independently 
analyzed  to  determine  the  percentage  of 
surveying  and  mapping  contracts  that 
were  awarded  as  set-aside  or  8(a) 
contracts  and  to  develop  a  size  standard 
if  the  set-aside  and  8(a)  percentage 
exceeded  30  percent. 

The  classification  of  surveying  and 
mapping  contracts  by  FPDC  product  and 
service  codes  and  SIC  industries 
resulted  in  some  data  being  unusable  for 
analysis  since  any  contract  which  did 
not  contain  both  codes  was  discarded. 
As  a  result,  data  reported  for  SIC  code 
8713  for  this  study  is  composed  of  fewer 
records  than  included  in  the  analysis  of 
surveying  and  mapping  contracts  for  the 
December  17, 1987  proposed  rule.  In  the 
previous  rule,  all  contracts  included  in 
FPDC  product  and  service  code  R404 
were  used  in  the  analysis  since  the  SIC 
classification  of  the  winning  firm  was 
not  needed. 

In  determining  whether  mapping 
activities  within  SIC  code  7389  needed 
to  be  addressed  with  a  different  size 
standard  from  the  present  size  standard 
of  $3.5  million  covering  all  activities  in 
the  industry,  SBA  calculated  the  percent 
of  Federal  mapmaking  contracts  in  that 
industry  which  was  identified  as  set- 
aside  or  8(a).  During  1984  and  1986.  this 
percentage  totaled  23.5  percent  (see 
table  below).  This  is  considerably  below 
the  threshold  of  30  percent  required  by 
Pub.  L.  99-661.  As  a  result.  SBA  is  not 
recommending  a  separate  size  standard 
revision  for  mapping  ser\ices  in  SIC 
code  7389. 
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SIC 

Present  size 
standard 

Set-aside  plus 

8(a)  procurement 

dollars 

Total  Federal 

procurerrtenl 

dollars 

Percent  set-aside 
and  8(a)  awards 

Percent  in  excess 
ot  30  percent 

Dollars  targeted  to 
be  shffled  to 
urnestncled 
category  t)y 

lowering  the  size 
standard 

7389 

$3.5M 

$1.7M 

$7.4M 

23.5 

0.0 

SO.OM 

For  SIC  code  8713  (surveying 
services),  however,  SBA  evaluated  the 
entire  industry  as  covered  by  the  30 
percent  requirement  associated  with 
Pub.  L  99-661.  In  general,  virtually  all 
contract  actions  within  this  industry 
generally  involve  either  surveying  and/ 
or  mapping  activities.  Moreover,  the 
activities  of  surveying  and  mapping  are 
often  so  interrelated  as  to  be 
indistinguishable.  Therefore,  SBA 
believes  that  it  can  simply  evaluate  the 
size  standard  for  all  of  SIC  code  8713, 
surveying  services  (including  most 


mapping  activities],  while  excluding 
mapping  activities  in  SIC  code  7389  (in 
which  the  set-aside  plus  8(a]  share  is 
less  than  30  percent]  in  fulfilling  the 
statutory  mandate  to  review  surveying 
and  mapping. 

This  approach  resulted  in  SBA  not 
having  to  break  the  surveying  industry 
into  a  surveying  component  and  a 
mapping  component  for  size  standards 
purposes. 

SBA's  previous  calculation  of  the  set- 
aside  and  8(a]  levels  for  surveying 
services  was  based  only  on  contract 


award  data  in  the  FPDC  category  of 
Land  Surveys,  Cadastral  Services  (code 
R404).  A  recalculation  was  made  which 
includes  all  set-aside  and  8(a]  contracts 
in  six  FPDC  surveying  and  mapping 
product  and  service  codes  that  were 
awarded  to  firms  in  the  architectural, 
engineering  and  surveying  SIC  code 
(1972  SIC  code  8911)  in  which  the  data 
were  tabulated.  SBA  recalculated  the 
percentages  in  the  following  tabulation: 


SIC 

Present  size 
standard 

Set-aside  plus 

8(a)  procurement 

dollars 

Total  Federal 

procurement 

dollars 

Percent  set-aside 
and  8(a)  awards 

Percent  in  excess 
o(  30  percent 

Dollars  targeted  to 

be  shifted  to 

unresthcted 

category  by 

lowering  the  size 

standard 

S713 

$2.5M 

sn.iM 

$13.7M 

80.6 

50.6 

$7  CM 

Rnu 

Firm 
size 

Total  amount  of 
receipts  avirarded 
as  firm's  set-aside 

and/or  8(a) 

contracts  over  the 

year 

Cumulative 
receipts 

A 

$«.9M 
6.7M 
6.5M 
6.3M 
6.1  M 
5.9M 
5.7M 

$4M 

1M 
5M 
3M 

3M 
4M 
3M 

$4M 

B 

5M 

C 

10M 

D 

13M 

E  ....„ 

F 

G 

16M 

>20M 

23M 

The  last  two  columns  of  this  table  Table  1  .—Hypothetical  Example 

provide  information  relating  to  the  jp^  ^^^^^^  ^^^^  ^,^  ^^^  ^^^^ 

targets  which  the  statute  requires  SBA  ranked  by  size  of  finn  (M=million  of  dollars)] 

to  consider  when  lowering  its  size 
standards.  The  goal  in  revising  the 
standard  is  to  reduce  the  present  size 
standard  of  $2.5  million  (first  column]  to 
a  level  that  is  likely  to  reduce  set-asides 
to  30  percent.  This  would  be  achieved 
by  shifting  50.6  percent  (fifth  column)  of 
Federal  revenues  in  the  industry  from 
the  set-aside  to  unrestricted  category. 
Based  on  contract  data  over  the  1984-86 
period.  $7.0  million  dollars  a  year  in 
Federal  contracts  (sixth  column]  would 

have  to  move  from  the  set-aside  to  .  set  the  size  standard  to  eliminate  firms  general- 

imrestncted  category  for  this  industry  to       ing  the  targeted  level  of  S20.0M  m  set-aside  or  8(a) 

meet  the  30  percent  level.  S?"i^  ^  fwtwmQ  the  sae  standard  from  $7.0  to 

'^  »o.o  rmHion. 

The  method  utilized  to  set  the  size 
standard  assumes  that  by  eliminating  Table  1  illustrates  this  approach.  All 
from  eligibility  the  larger  small  firms  firms  which  received  a  set-aside  or  8(a) 
winning  8(a]  or  set-aside  contracts  it  contract  in  a  hypothetical  industry  are 
will  be  more  difficult  to  set  aside  ranked  by  Hrm  size  (receipts  from  all 
contracts.  Consequently,  the  proportion  sources).  In  the  example,  the  largest 
of  set-asides  as  a  percent  of  total  small  firm  in  the  distribution  had  $6.9 
Federal  procurement  dollars  would  million  in  sales  with  $4  million  of  its 
become  lower.  A  size  standard  was  sales  from  set-aside  and/or  8(a] 
calculated  which  will  eliminate  from  contracts.  In  order  to  achieve  the 
eligibiUty  those  larger  small  firms  which  desired  30  percent,  $20  million  in  set- 
have  cumulatively  been  awarded  in  set-  aside  and/or  8(a]  contracts  in  the 
aside  and/or  8(a)  contracts  which  sum  example  would  have  to  become 
to  the  targeted  amount.  unrestricted  confracts.  This  is  achieved 

by  lowering  the  size  standard  to  $5.8 
milhon.  This  eliminates  the  largest  small 


firms  which  have  cumulatively  been 
awarded  set-aside  and/or  8(a)  contracts 
totaling  $20  million. 

In  order  to  calculate  size  standards 
using  this  method,  SBA  obtained 
microdata  information  from  SBA's 
United  States  Establishment  and 
Enterprise  Data  Base  in  which  each 
contract  awarded  for  surveying  and 
mapping  services  in  SIC  code  8713  was 
identified  with  the  size  of  firm  winning 
the  contract.  SBA  ranked  firms 
participating  in  the  set-aside  market  by 
size  of  firm  and  these  firms  were  cross- 
tabulated  with  awarded  set-aside  and 
8(a)  contracts  to  develop  a  table,  similar 
to  Table  1  for  SIC  code  8713.  In  the  case 
of  SIC  code  8713,  the  dollar  value 
counted  down  to  achieve  a  30  percent 
set-aside  and  8(a)  contract  level  was 
$7.0  million. 

Using  this  approach,  SBA  calculated 
that  the  size  standard  to  achieve  a  30 
percent  share  in  SIC  code  8713, 
Surveying  Services,  was  $.75  million. 
This  is  significantly  higher  than  the  $.25 
million  proposed  on  December  17, 1987, 
which  was  based  on  incomplete  data 
and  did  not  incorporate  mapping 
information.  As  a  result  SBA  believes 
that  the  proposed  size  standard  of  $.75 
million  is  a  significant  improvement 
over  the  previously  proposed  size 
standard  of  $.25  million  in  attempting  to 
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satisfy  the  statutory  requirement  of  Pub. 
L  99-661. 

Compliance  With  Regulatory  Flexibility 
Act,  Executive  Order  12291  and  the 
Paperwork  Reduction  Act 

SBA  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  Section  601  et 
seq.  SBA  estimates  that  a  size  standard 
of  $.75  million  compared  to  the  present 
one  of  $2.5  million  would  result  in  752 
firms  out  of  6,226  in  the  industry  losing 
small  business  status.  While  these  firms 
would  lose  small  business  status,  the 
actual  number  of  firms  impacted  by  the 
size  standard  change  would  be  less  than 
the  752  firms,  because  not  all  of  these 
firms  participate  in  Federal  procurement 
or  SBA's  financial  assistance  programs. 
Under  a  size  standard  of  $.75  million.  80 
percent  of  the  firms  in  the  industry 
would  be  considered  eligible  as  small 
firms. 

SBA  also  certifies  that  this  regulation 
is  a  nonmajor  rule  as  deHned  by 
Executive  Order  12291.  in  that  it  is  not 
expected  to  have  an  impact  of  over  $100 
million  per  year.  A  total  of  $7.0  million 
of  Federal  procurement  expenditures  is 
targeted  to  shift  from  the  set-aside  to 
unrestricted  category  under  this  size 
standard.  In  addition,  this  regulation  is 
not  likely  to  result  in  a  major  increase  in 
cost  or  prices,  or  have  a  significant 
adverse  impact  on  the  economy.  It 
contains  no  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act.  44  U.S.C.  Chapter  35. 
There  are  no  Federal  rules  which 
duplicate,  overlap,  or  conflict  with  this 
rule. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement. 
Government  property.  Grant  programs- 
business.  Loan  programs-business, 
Reporting  and  recordkeeping 
requirements,  Small  business. 

Accordingly,  the  SBA  proposes  to 
amend  Part  12  of  13  CFR  as  follows: 

PART  121— [AMENDED] 
§121.2    [Amended] 

1.  The  authority  citation  for  Part  121  of 
13  CFR  is  revised  to  read  as  follows: 

Authority:  Section  921  of  Pub.  L.  99-591  and 
Pub.  L.  99-661.  Sees.  3(a)  and  5(b)  of  the 
Small  Business  Act.  15  U.S.C.  632(a)  and 
634(b)(6). 

§121.2    (Amended] 

2.  In  §121.2(d)(2),  table  2,  Division  I— 
Services  is  proposed  to  be  amended  by 


changing  SIC  code  8713  to  read  as 
follows: 

Division  I.— Services 

[Major  group  67 — miscellaneous  servicesl 


SIC 


8713 


Description  (•••*=  New 

SIC  Code  in  1987,  r>ot  used 

in  1972) 


Surveying  services.. 


Size 
standards 


$.75  million. 


lames  Abdnor, 

Administrator. 

Date:  June  15, 1988. 

[PR  Doc.  88-18311  Filed  8-12-88:  8:45  am] 

BILUNQ  CODE  M2S-01-II 


13  CFR  Part  121 

Size  Standard  for  Refuse  and  GartMige 
Collection  Services 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Small  Business 
Administration  (SBA)  is  proposing  to 
establish  a  size  standard  of  $1.5  million 
for  "Refuse  and  Garbage  Collection 
Services"  within  Standard  Industrial 
Classification  [SIC]  code  4212  (Local 
Trucking,  Without  Storage)  and  SIC 
code  4953  (Refuse  Systems).  A  size 
standard  revision  for  this  category  of 
ser\'ices  is  proposed  in  compliance  with 
section  921(f)  of  Pub.  L.  99-591  and  Pub. 
L.  99-661.  which  directs  the  SBA  to 
revise  its  size  standards  for  Refuse 
Systems  and  Related  Services  if  the 
total  dollar  value  of  small  business  set- 
aside  and  SBA's  Minority  Small 
Business  and  Capital  Ownership 
Development  Assistance  (Section  8(a)) 
Program  awards  for  these  activities 
exceed  30  percent  of  the  dollar  value  of 
overall  Federal  procurements  for  these 
activities. 

DATE:  Comments  must  be  submitted  on 
or  before  September  14. 1988. 
address:  Send  comments  to:  Monika 
Edwards  Harrison,  Chairperson.  Size 
Policy  Board,  U.S.  Small  Business 
Administration,  1441  'L'  Street  NW. — 
Room  600,  Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  N.  Ray  (202)  653-6373. 
SUPPLEMENTARY  INFORMATION:  Section 
921(f)  of  Pub.  L.  99-591  (an  Act  making 
continuing  appropriations  for  fiscal  year 
1987)  and  an  identical  provision  of  Pub. 
L.  99-661  (National  Defense 
Authorization  Act  for  Fiscal  Year  1987) 
requires  the  SBA  to  complete  a  review 
of  its  size  standards  in  four  industry 
groups:  Construction  (all  Standard 
Industrial  Classification  (SIC)  codes  in 


Major  Groups  15, 16,  and  17  of  the  SIC 
system);  Architecture  and  Engineering 
Services,  including  Surveying  and 
Mapping  Services  (SIC  codes  8711,  8712, 
and  8713);  Shipbuilding  and  Ship  Repair 
(SIC  code  3731);  and  Refuse  Systems 
and  Related  Services  (SIC  code  4953  and 
a  component  of  SIC  code  4212).  If  SBA 
finds  Uiat  the  total  dollar  value  of  small 
business  set-aside  and  SBA's  8(a) 
awards  in  any  industries  in  these 
categories  exceed  30  percent  of  the 
value  of  overall  Federal  procurement 
awards,  the  laws  require  SBA  to  lower 
the  relevant  industry  size  standard  to  a 
level  that  will  likely  reduce  the  total  of 
small  business  set-aside  and  8(a) 
awards  to  approximately  30  percent  of 
total  Federal  procurements. 

In  the  proposed  rule  published  on 
December  17, 1987.  SBA  did  not 
disaggregate  the  activities  nf  refuse 
systems  and  related  services  beyond  the 
four-digit  Standard  Industrial 
Classification  (SIC]  code  level  This  was 
due  to  SBA's  interpretation  of  refuse 
systems  and  related  services  in  Section 
921  to  mean  SIC  code  4953.  As  a  result, 
the  response  to  the  directive  in  Pub.  L 
99-591  and  Pub.  L  99-661  for  refuse 
systems  and  related  services  was  a 
decision  not  to  lower  the  size  standard 
in  SIC  code  4953  (Refuse  Systems) 
because  the  set-aside  and  8(a)  share  of 
that  entire  industry  was  less  than  30 
percent,  and  not  to  include  the  refuse 
and  garbage  collection  component  of 
SIC  code  4212,  Local  Trucking.  Without 
Storage  in  the  calculations. 

Concerned  parties  involved  in  the 
collection  of  refuse  and  garbage  (a 
component  of  refuse  and  related 
services)  submitted  public  comments  to 
the  proposed  rule  of  December  17. 1987. 
The  respondents  argued  that  refuse  and 
garbage  collection  activities  within  SIC 
code  4953  (refuse  systems)  and  SIC  code 
4212  (local  trucking,  without  storage) 
should  be  evaluated  separately  from  the 
remainder  of  their  respective  SIC  codes 
to  determine  whether  set-aside  and  8(a) 
contracts  together  exceed  30  percent  of 
total  procurement  dollars  for  that 
category.  The  Conference  Report  to 
Accompany  H.R.  1748  provides  support 
for  combining  refuse  and  garbage 
collection  data  in  SIC  code  4212  with 
similar  data  in  SIC  code  4953  when 
adjusting  the  size  standard  to 
accommodate  Pub.  L.  99-591  and  Pub.  L. 
99-661.  Moreover,  Subsection  921(a)  of 
the  laws  also  permits  SBA  to  limit 
industry  categories  to  a  greater  extent 
than  that  provided  for  by  the  four-digit 
SIC  classification  system  "if  the 
Administration  [SBA]  receives  evidence 
indicating  that  further  segmentation  is 
warranted  due  to  special  capital 
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equipment  needs,  or  special  labor  or 
geographic  requirements." 

A  review  of  the  activities  in  SIC  codes 
4212  and  4953  sapports  the  need  to 
segment  certain  activities  within  these 
two  SIC  codes,  especially  the  common 
activity  of  garbarge  and  refuse 
collection.  The  special  segmentation 
criteria  in  Pub.  L  99-591  are  met  for  this 
activity,  since  it  has  diHerent  labor  and 
equipment  (truck)  needs  than  the  other 
activities  in  SIC  codes  4212  and  4953. 
Specifically,  refuse  and  garbage 
collection  activities  employ  different 
labor  and  equipment  than  other 
activities  in  the  refuse  systems  industry 
such  as  the  operation  of  dumps, 
landfills,  sledge  disposal  sites,  and  the 
collection  and  disposal  of  add  waste, 
and  radioactive  and  hazardous  waste. 
These  other  activities  involve  special 
treatment  and  handling  operations; 
whereas,  refuse  and  garl>age  collection 
require  intensive  use  of  labor  and 


specially  designed  trucks.  Similarly, 
refuse  and  garbage  collection  activities 
in  the  industry  of  trucking  without 
disposal  require  specially  designed 
trucks,  with  unique  requirements 
tailored  to  accomplish  that  task.  Thus 
the  special  segmentation  criteria 
addressed  in  Pub.  L.  99-591  are  met  for 
this  activity,  and  SBA  is  justiHed  in 
seeking  more  than  one  size  standard  for 
activities  within  these  SIC  codes. 

Procurement  data  needed  to  evaluate 
the  dollar  value  of  set-aside  and  8(a) 
contracts  as  a  percentage  of  total  dollar 
value  of  Federal  prime  contracts  for 
refuse  and  garbage  collection  activities 
within  SIC  codes  4212  and  4953  were  not 
analyzed  below  the  four-digit  SIC 
industry  level  in  prior  rulemaking. 
Secondary  data  sources  do  exist, 
however,  which  allow  refuse  and 
garbage  collection  activities  to  be 
evaluated  separately  from  the  SIC  codes 
of  which  they  are  a  component.  The 

Table  1 

cm  mSon  al  dolais] 


Federal  Procurement  Data  Center 
(FPDC)  collects  procurement  data  on  a 
product  and  service  code  basis, 
including  the  activity  of  refuse  and 
garbage  collectioa  service  code  S20S. 
These  data  allow  the  garbage  and  refuse 
component  of  refuse  related  activities  in 
SIC  codes  4212  and  4953  to  be  analyzed 
independently  as  discussed  in  the 
following  section. 

Setting  a  Size  Standard  for  the  Activity 
of  Refuse  and  Garbage  CoUection 

In  order  to  accommodate  the  need  to 
set  a  size  standard  for  refuse  services 
while  conforming  with  Section  921*8 
requirement  that  SIC  codes  not  be 
combined,  the  SBA  calculated  date 
relating  to  refuse  and  garbage  collection 
activities  within  SIC  code  4212 
separately  from  those  activities  within 
SIC  code  4953.  The  following  table 
illustrates  the  relevant  percentages: 


SIC 

Prasentsize 
standard 

Set-aside  plus 

8(A) 

prcxxirement 

doNart  mwotvad 

in  refuse  and 

gttaae 

cstec&n 

(annual  average. 

19S4  and  1966 

figure^ 

Total  Federal 

procuiMieiil 

doUars  tnvotved 

n  refuse  and 

gaft>a9e 

collection 

1984  and  1906 
figures) 

Percent  set- 

a«de  and  8(A) 

awards 

Percent  in 

excess  ot  30 

perceM 

Dollars  targeted 

to  be  stutled  to 

unreslncind 

category  by 

lowenng  V\e  size 

standard 

4212 _._ __ 

$6  0M 
60M 

S16S10M 
113B7V 

St9  831M 

15.920M 

B48 

71.4 

S48 

414 

$»0  867M 
6.SS1M 

4953 ...       „.      .     .. 

Both  InkBlrtBS  HuitoMl 

6.0M 

28  177M 

35751M 

78.8 

48.8 

17.458M 

Based  on  this  table.  SBA  gathered  the 
necessary  microdata  to  calculate  the 
appropriate  size  standard  to  achieve  a 
30  percent  level  for  the  refuse  and 
garbage  collection  component  of  each 
industry  using  the  same  countdown 
procedure  used  in  its  December  17, 1987 
proposed  rule.  lliiB  methodology  for 
adjusting  size  standard  was  developed 
by  considering  how  set-aside  contracts 
are  selected.  The  method  assumes  that 
by  reducing  the  size  standard,  thereby. 

Table  2.— Firms  Receiving  Set-Aside 


eliminating  from  eligibility  the  larger 
small  firms  winning  8(a)  or  set-aside 
contracts,  it  will  be  more  difficult  to  set 
aside  contracts,  since  there  will  be 
fewer  firms  capable  of  satisfying 
contract  obligations.  Consequently,  the 
proportion  of  set-asides  as  a  percent  of 
total  Federal  procurment  dollars  would 
decline. 

A  size  standard  was  calculated  within 
each  industry  which  eliminated  from 
eligibility  a  sufficient  number  of  larger 


small  firms  such  that  the  percentage 
level  in  the  activity  of  refuse  and 
garbage  collection  would  decrease  to  30 
percent.  Table  2  illustrates  this 
approach  for  refuse  and  garbage 
collection  activities  within  the  two 
industries  using  tabulations  in  which 
data  for  five  Hnnt  are  grouped  together. 
The  table  applies  to  acutal  firm  and 
contract  data  for  refuse  collection  in  SIC 
code  4212  for  1984. 


AND/OR  8(A)  Contracts  in  Refuse  Collection  in  SIC  Code  4212  Ranked  by  Size  of  Firm- 
Targeted  Level  $10.9  MitxiON 


nrm  size  classification  (in  employees) 


Number  of 
firms  m  class 


Total  amount 
of  rece^it* 


firms'  set- 
aside  ani/or 
8<A)  contracts 
over  tf>e  year 

(1964)  (m 
tfXMsands  of 


Cumelaiive 
receipts 


65-180- 
40-64 ... 
35-39 ... 
30-34  _ 
23-29-- 
20-22  ._ 
17-19... 

16 

0-15 

Total .. 


5 

S 
S 
8 
5 
9 
S 
1 
47 


$1,077 
2.227 
1.877 

aeo 

3.487 

757 

227 

1.792 

3;6«6 


$1,077 

3.304 

5.281 

6.271 

9.758 

10.515 

10.742 

12.534 

16.150 


83 


$10,150 


$16,150 
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The  above  table  ranks  firms 
participating  in  the  set-aside  and/or  8(a) 
activity  of  the  industry  by  size  of  fimi  in 
employees  (annual  receipts  for  size  of 
firms  were  not  used  due  to  unavailable 
data).  Each  firm's  receipts  awarded  as 
set-aside  or  8(a)  contracts  were  also 
calculated  (column  3).  The  far  right 
column  summed  all  set-aside  or  8(a] 
receipts  received  by  firms  of  a  given  size 
or  higher  during  1984  on  a  cumulative 
basis.  Counting  down  by  the  targeted 
amount  of  $10.9  million  calculated  in 
Table  1  resulted  in  a  size  standard  of  16 
employees  in  this  case. 

An  identical  exercise  for  the  same 
activity  during  1986  resulted  in  a  size 
standard  of  25  employees.  Averaging  the 
2  years  together  (1985  data  were  not 
available]  resulted  in  a  size  standard  of 
20.5  employees.  This  figure  was  then 
multiplied  by  $54,000  (representing 
receipts  per  employee  in  SIC  code  4212 
during  1984).  and  an  inflationary 
adjustment  factor  of  1.13  to  produce  a 
dollar  based  size  standard  of  $1.25 
million. 

A  similar  process  was  applied  to  the 
activity  of  refuse  collection  in  SIC  code 
4953.  The  targeted  dollars  for  this 
industry  were  $6.6  million  (see  Table  1). 
Applying  this  figure  using  the 
countdown  procedure  represented  in 
Table  2  to  the  ranked  lists  of  firms 
winning  refuse  contracts  in  this  industry 
during  1984  and  1986  produced  desired 
size  standards  of  25  and  30  employees, 
respectively.  Averaging  these  two 
figures  together  produced  a  desired  size 
standard  in  employees  of  27.5 
employees.  This  figure  was  then 
multiplied  by  $55,000  (representing 
receipts  per  employee  in  SIC  code  4953 
during  1984)  and  an  inflationary 
adjustment  factor  of  1.13  to  produce  a 
dollar  based  size  standard  of  $1.75 
million.  -„ 

By  calculating  the  size  standards  for 
refuse  and  garbage  collection  activities 
separately  within  each  industry,  the 
SBA  is  satisfying  the  statutory 
requirement  that  size  standards  be 
established  by  four-digit  SIC  industry 
codes,  while  utilizing  the  segmentation 
provision  to  limit  an  industry  to  a 
greater  extent  when  warranted  by 
selected  criteria.  Since  section  921  of 
Pub.  L.  99-591  and  99-661  does  not 
permit  the  combining  of  the  SIC  codes, 
SBA  did  not  combine  all  refuse  and 
garbage  collection  activities  in  one 
table,  count  down  the  necessary  dollars 
to  achieve  a  30  percent  8(a)  and  set- 
aside  share,  and  set  a  common  size 
standard  for  all  refuse  collection 
activities  within  the  two  industries 
based  on  the  30  percent  provision. 
Instead  it  calculated  separate  size 


standards  for  refuse  and  garbage 
collection  activities  within  each  industry 
using  the  33  percent  directive.  This 
resulted  in  a  size  standard  of  $1.25 
million  for  refuse  and  garbage  collection 
services  within  SIC  code  4212  and  $1.75 
million  for  refuse  and  garbage  collection 
services  in  SIC  code  4953. 

Having  estimated  these  separate  size 
standards,  however,  SBA  was 
concerned  that  contracting  officers  are 
indifferent  in  designating  refuse  and 
garbage  collection  contracts  between 
the  two  industries  for  size  standard 
purposes.  A  contracting  officer  would 
not  likely  be  concerned  with  the  method 
of  disposal  of  refuse  products  that 
separates  refuse  and  garbage  collection 
into  one  of  the  two  SICs.  Instead,  a 
contracting  officer  would  likely  focus 
entirely  on  the  price  and  quality  of 
service  at  the  point  of  collection  only, 
while  usually  assigning  the  relevant  SIC 
code  to  the  activity  with  the  higher  size 
standard.  SBA  viewed  such  a  situation 
in  which  a  contracting  officer  faces 
different  size  standards  for  an  identical 
activity  as  having  a  potential  for 
disputes  over  classification.  It  views  the 
distinctions  between  the  two  SIC  codes 
to  be  artificial,  since  refuse  haulers  in 
both  industries  tend  to  compete  with 
each  other  regardless  of  method  of 
disposal,  or  SIC  code  to  which  they 
belong.  Rarely  is  there  a  practical 
difference  between  activities  in  the  two 
SIC  codes  from  a  Federal  procurement 
outlook.  Therefore,  it  has  adopted  a 
common  size  standard  for  all  refuse  and 
garbage  collection  services  in  the  two 
industries. 

In  calculating  a  common  size 
standard,  SBA  averaged  the  two  size 
standards  in  question — $1.25  million  for 
SIC  4212  and  $1.75  million  for  SIC  code 
4953 — to  produce  a  common  size 
standard  of  $1.50  million  for  refuse  and 
garbage  collection  activities  within  each 
SIC  industry.  Averaging  the  two  size 
standards  together  is  considered 
appropriate,  since  refuse  and  garbage 
collection  activities  are  incorporated  in 
approximately  equal  amounts  in  the  two 
industries  (see  Table  1).  (Moreover,  this 
figure  would  be  identical  to  the  size 
standards  which  would  result  from 
aggregating  all  refuse  collection 
activities  into  one  table  and  setting  a 
single  size  standard  for  all  refuse  and 
garbage  collection  activities  regardless 
of  primary  SIC).  This  averaging 
procedure  satisfied  SBA's  desire  to  have 
a  common  size  standard  for  all  refuse 
collection  activities  regardless  of 
method  of  disposal,  while  still 
maintaining  the  integrity  of  the  SIC 
system  as  well  as  adhering  to  the  30 
percent  directives  of  Pub.  L.  99-591  and 
99-661. 


In  separating  out  the  category  of 
refuse  and  garbage  collection  activities 
from  other  activities  in  SIC  codes  4212 
and  4953  as  outlined  above,  it  then 
become  necessary  to  determine  the  set- 
aside  and  8(a)  share  of  the  residual 
activities  in  SIC  code  4953.  Refuse 
Systems.  This  is  because  Pub.  L  99-591 
and  99-061  require  an  adjustment  of  the 
size  standard  if  the  set-aside  and  8(a) 
dollar  value  exceeds  30  percent  of  the 
value  of  overall  Federal  procurement  for 
refuse  systems  and  related  services. 
SBA  was  concerned  that  removing  a 
component  of  SIC  code  4953  as 
proposed  might  result  in  the  residual 
activities  in  the  industry  exceeding  the 
30  percent  threshold  required  by  law. 
(SBA  is  not  concerned  with  the  residual 
activities  in  SIC  code  4212  after  the 
component  of  refuse  and  garbage 
collection  activities  is  removed  since 
SIC  code  4212.  local  trucking,  without 
storage,  is  not  covered  by  the 
legislation). 

Table  3  illustrates  the  situation  in  the 
residual  activities  of  SIC  code  4953  after 
the  refuse  and  garbage  disposal 
activities  (S205]  are  removed.  This  table 
indicates  that  the  set-aside  and  8(a) 
share  of  the  residual  activities  of  SIC 
code  4953  declines  to  9  percent  after 
refuse  and  garbage  collection  activities 
are  analyzed  separately.  Thus  the  size 
standard  for  those  activities  in  SIC  code 
4953  would  not  be  affected  by  a 
separate  treatment  of  refuse  and 
garbage  collection  services  in 
conjunction  with  the  30  percent 
requirement. 

Table  3.— Procurement  Statistics 
FOR  Refuse  Systems  and  Rei^ted 
Services 


Activrty 

Total 
procure- 

merrt 

dollars 

(average 

of  1984 

and  1986 

figures) 

Set-aside 
plus  8(a) 

dollars 
(average 

of  1984 
and  1986 

figures) 

Percent 

SIC-4953 

$74.1M 
15.9M 

58  2M 

$16W^ 
11.4M 

54M 

226 

S205  m  SIC- 
4953 

71.7 

Residual  in 
SIC-4953 
after 

subtracting 
S205 

9.2 

Source:  Federal  Procureroent  Data  Center. 

Compliance  With  Regulatory  Flexibility 
Act.  Executive  Order  12291  and  the 
Paperwork  Reduction  Act 

This  proposed  rule  if  made  final 
would  have  a  significant  effect  on  a 
substantial  number  of  small  firms  cs 
described  in  the  Regulatory  Flexibilif ; 
Act.  It  would  not,  however,  constitute  a 
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major  rule  under  Executive  Order  12291. 
The  preceeding  information  describes 
the  reasons  for  this  proposed  rule,  why 
it  is  being  made,  its  objectives,  and  how 
it  is  to  be  implemented.  The  legal  basis 
for  this  proposed  rule  is  section  3  and 
5(b)  of  the  Small  Business  Act,  15  U.S.C. 
632  and  634(b)  and  section  921  of  Pub.  L 
99-591  and  99-661.  There  are  no 
significant  alternatives  to  the  proposed 
rule  which  would  accomplish  the  stated 
objective. 

In  analyzing  the  effect  of  this 
proposed  rule,  SBA  is  heavily  dependent 
on  its  procurement  statistics.  All 
available  national  data  are  structured 
on  an  industry-wide-basis  only,  and  the 
smaller  national  activity  of  refuse  and 
garbage  collection  is  simply  a 
component  of  the  larger  SIC  industries. 
Thus  data  relating  to  firms  in  refuse  and 
garbage  collection  activities  are  hidden 
in  the  larger  SIC  codes  of  4212  and  4953, 
and  SBA  is  limited,  when  appraising  the 
relative  importance  of  firms  involved  in 
refuse  and  garbage  collection  activities 
in  these  two  industries,  to  inferences 
dra%vn  from  the  procurement  statistics 
relating  to  garbage  collection  activities 
in  these  SICs. 

The  procurement  data  available  to 
SBA  indicates  that  out  of  140  firms  in 
SIC  code  4953  which  were  awarded 
contracts  in  the  activity  of  refuse  and 
garbage  collection  over  the  1984-86 
period,  46  firms  or  33  percent  would  be 
removed  from  eligibility  under  a  $1.5 
million  size  standard.  Out  of  158  firms  in 
SIC  code  4212  winning  8(a]  or  set-aside 
contracts  over  the  same  period,  61  firms 
or  39  percent  would  be  excluded  from 
eligibility  if  a  $1.5  million  size  standard 
were  established.  Summing  refuse  and 
garbage  collection  activities  in  both 
industries,  about  $17  million  in  Federal 
purchases  on  a  yearly  basis  would  move 
from  the  set-aside  to  unrestricted 
categoreis  under  a  $1.5  million  standard. 
This  figure  is  much  less  than  the  $100 
million  threshold  figure  required  for  a 
major  rule  for  purposes  of  Executive 
Order  12291. 

Table  4  below  provides  estiamtes  of 
the  numbers  of  firms  in  the  two 
industries  which  could  be  impacted  by 
the  proposed  rule  change.  Estimates 
were  derived  from  the  relative 
importance  of  refuse  and  garbage 
collection  activities  in  Federal 
procurement  in  the  two  industries  and 
the  relative  importance  of  firms  losing 
status  that  have  been  active  in  the  past 
in  Federal  procurement.  SBA  is  aware, 
for  example,  that  in  SIC  code  4212. 43.3 
percent  of  Federal  procurement  dollars 
during  the  1984-66  period  were  awarded 
for  refuse  collection  activity.  Its  estiamte 
of  14,447  firms  engaged  in  refuse  and 


garbage  collection  activities,  therefore, 
was  derived  by  mutiplying  the  known 
number  of  34.047  firms  in  the  entire 
industry  by  .433.  Moreover,  if  all  of  SIC 
code  4212  were  affected  by  the  proposed 
revision.  1,663  firms  wotdd  lose 
eligibility.  The  index  of  .433  was  applied 
to  these  1,663  firms  to  produce  an 
estimate  of  720  refuse  firms  losing 
eligibility.  A  similar  calculation  was 
incorporated  for  SIC  code  4953  using  the 
same  procedure  but  different  indexes. 

Table  4.— Imoustries  and  Firms  Af- 
fected BY  Proposed  Size  STANt> 

AROS 


Num- 

lierof 

«mae 

erv 

Num- 

wea 

ber  of 

SIC 

Oeacription 

Num- 
beral 

firms  in 
indus- 

refuse 
and 

wms 

iMMi- 

ness 

coAec- 

status 

lion 

<esli- 

activi- 

raaled) 

lies 

<e«lH 

mateif) 

4212 

Local 
Trucking, 
Without 
Storage. 

34.057 

14.747 

720 

4953 

Refuse 
Systems. 

2.794 

aoi 

70 

While  almost  800  firms  would  lose 
small  business  status  in  both  industries, 
the  actual  number  of  firms  directly 
impacted  is  estimated  at  less  than  100. 
This  stems  from  the  fact  that  most  firms 
do  not  participate  in  Federal  procurment 
or  SBA's  financial  assistance  programs 
in  any  one  year. 

SBA  certifies  that  this  proposed 
regulation  contains  no  change,  or  special 
reporting,  or  recordkeeping  requirement 
which  are  subject  to  the  Papercwork 
Reduction  Act.  44  U.S.C  Chapter  35. 
There  are  no  Federal  rules  which 
duplicate,  overlap  or  conflict  with  the 
proposed  rule. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement. 
Government  property.  Grant  programs- 
business.  Loan  programs-business. 
Reporting  and  recordkeeping 
requirements.  Small  business. 

Accordingly,  SBA  proposes  to  amend 
Part  121  of  13  CFR  as  follows: 

PART  121— {AMENDED] 

1.  The  authority  citation  of  Part  121  of 
13  CFR  continues  to  read  as  follows: 

Autlwtity:  Sections  3(a)  and  5(b)(6)  of  the 
Small  Business  Act  15  U.S.C.  B32(a)  and 


634(b)(6]  and  Pub.  L  9»-591  and  Pub.  L  9»- 

aei. 


§121.2    (Amwidedl 

2.  In  5  121.2(d)(2)  table  2.  "Division 
E — Transportation,  Communication, 
Electric  Gas,  and  Sanitary  Services"  is 
proposed  to  be  amended  by  removing 
Footnote  7  from  SIC  code  4212.  "Local 
Trucking.  Without  Storage",  and  by 
adding  the  "Refuse  and  Garbage 
Collection  Activities.  Without  Disposal" 
component  to  ^C  code  4212.  with  a 
proposed  standard  of  $1.5  million  in 
annual  receipts  to  read  as  follows:  (Item 
4212  Local  Trucking,  Without  Storage  is 
set  forth  for  the  convenience  of  the 
reader,  however,  the  size  standard  is  not 
changed). 


SIC 

Description*  *  * 

Size 
stand- 
ards 

•     •     • 

K^ajorGi 

tMp  4^  —  Mowr  r  leiyin  i lanspuvianun  ana 
Warahousing 

4212 

4212 

Local  Trucking  Wrttwut  Storage .... 
Refuse  and  Garbage  CoSednn 
AckMties  Wiltiout  DiapoeaL 

$125 
$1.5 

3.  Also,  in  S  121.2(d)(2)  Table  2. 
"Division  E — Transportation. 
Communication,  Electric,  Gas,  and 
Sanitary  Services"  is  amended  by 
removing  Footnote  11  from  SIC  code 
4953,  Refuse  Systems,  and  by  adding  the 
"Refuse  and  Garbage  Collection 
Activities,  With  Disposal",  component 
to  SIC  code  4953.  with  a  size  standard  of 
$1.5  million  in  annual  receipts  to  read  as 
follows:  (Item  4953,  Refuse  Systems,  is 
set  forth  for  the  convenience  of  the 
reader — the  size  standard  is  not 
changed). 


SIC 


Description  *  *  • 


stand- 
ards 


Major  Group  49 — Electric.  Gas,  and  Sanitary 
Services 


4953... 
4953... 


X 


Refuse  Systems- 

Refuse  and  Gart>age  Collection 
Activities  Wittiout  Disposal. 


$60 
$15 


James  Abtfamr. 

Administrator.  U.S.  Small  Business 
Administration. 

Dated  May  24. 1988. 
[FR  Doc.  88-18310  Filed  8-12-88;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Dodiet  No.  8S-ANM-2] 

Proposed  Alteration  of  VOR  Federal 
Airway  V-220— CO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-220 
located  in  the  vicinity  of  Meeker,  CO. 
The  C-220  extension  from  Meeker  to 
Grand  Junction,  CO,  would  improve  the 
flow  of  traffic  in  Aspen,  CO,  area  and 
other  snow  belt  area  airports.  This 
action  would  improve  flight  planning 
and  provide  controlled  airspace  in 
mountainous  territory. 
DATE:  Comments  must  be  received  on  or 
before  September  29, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Northwest  Mountain  Region,  Attention: 
Manager,  Air  Traffic  Division,  Docket 
No.  88-ANM-2,  Fedral  Aviation 
Administration,  17900  Pacific  Highway 
South.  C-68966.  Seattle,  WA  98168. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  ofHce  of  the  Regional  Air  Traffic 
Division. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  date,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 


regulatory,  aeronautical,  econmic. 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  ackonwiedge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ANM-2."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  Alll  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Ruelmaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independence 
Avenue  SW..  Washington.  DC  20591.  or 
by  calling  (202}  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
prodecure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-220,  located  in  the  vicinity  of 
Meeker,  CO.  We  propose  to  extend  V- 
220  from  Meeker  to  Grand  Junction,  CO, 
via  a  south  dogleg.  This  action  would 
improve  traffic  flow  in  snow  country 
airports  located  in  the  vicinity  of  Aspen, 
CO.  These  changes  also  support 
terminal  procedures  by  providing 
missed  approach  routes  to  holding  on  en 
route  fixes.  This  action  improves  flight 
planning  and  increases  airport  capacity 
during  instrument  weather  conditions. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  13M{a).  1510: 
Executive  Order  10854;  49  U.S.C  10e(g) 
(Revised  Pub.  L  97-449,  January  12, 1963):  14 
CFR  11.69. 

§71.123    [Amended] 

2.  Section  71.123  ia  amended  as 
follows: 

V-220    (Amended! 

By  removing  the  words  "From  Meeker, 
CO;"  and  substituting  the  words  ''Prom 
Grand  Junction.  CO.  25  miles,  90  MSL.  28 
miles.  120  MSL.  INT  Grand  Junction 
075*T(060*M)  and  Meeker,  CO,  167mi52*M) 
radials;  Meeker;" 

Issued  in  Washingtoa  DC  on  August  8, 
1988. 
Slielomo  Wugaitar. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  In  forme  Jon  Division. 

[FR  Doc.  88-18394  Filed  8-12-88;  8:45  am] 

BlUJNa  CODE  4*1«-t3-« 


30696 


Federal  Register  /  Vol.  53,  No.  157  /  Monday,  August  15,  1988  /  Proposed  Rules 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  4 

Electronic  Reiease  Notification  to 
Certain  Vessel  and  Air  Carriers  and 
Bonded  Facilities  that  Are  Not  Part  of 
the  Automated  Manifest  System  (AMS) 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

action:  Proposed  rule:  solicitation  of 
comments. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
reflect  a  change  in  the  procedure  by 
which  certain  vessel  and  air  carrier  and 
bonded  facilities  are  notified  of  Customs 
decision  to  release  certain  shipments  of 
their  cargo.  At  present,  carriers  which 
are  participants  in  the  Automated 
Manifest  System  (AMS)  receive  this 
notification  electronically  for  their 
shipments  entered  in  the  system.  Such 
electronic  release  notification  is  not 
available  to  vessel  carriers  which  are 
not  participants  in  AMS  or  to  air 
carriers  and  bonded  facilities.  These 
parties  have  been  notified  of  release  of 
their  shipments  by  receipt  of  paper 
copies  of  the  documents  authorizing 
release  of  each  shipment. 

No  changes  are  contemplated  in  the 
release  notification  procedure  to  AMS 
participants.  As  to  non-AMS  carriers 
and  bonded  facility  operators.  Customs 
intends  to  discontinue  the  practice  of 
providing  separate  copies  of  release 
documents  with  respect  to  transactions 
which  meet  certain  Customs  criteria. 
Instead,  each  Customs  district  will  post 
at  the  start  of  each  business  day,  a 
computer  generated  list  of  the  shipments 
which  have  been  authorized  for  release 
from  Customs  custody. 

This  new  procedure  wil  reduce  the 
administrative  burden  on  Customs  of 
notifying  carriers  or  bonded  facility 
operators  of  the  release  of  merchandise 
in  their  custody. 

DATE:  Conunents  must  be  received  on  or 
before  October  14, 1988. 

ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service,  1301  Constitution  Avenue  NW., 
Room  2324,  Washington,  DC  20229  (202- 
566-8237). 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Knox,  Office  of  Cargo 
Enforcement  and  Facilitation,  (202)  566- 
8151. 

SUPPLEMENTARY  INFORMATION: 
Background 

For  nearly  four  years.  Customs  has 


had  under  development  a  sys!em  known 
as  the  Automated  Commercial  System 
(ACS).  The  ultimate  goal  of  the  ACS  is 
to  automate  all  phases  of  the  Customs 
entry  processing  of  imported 
merchandise  into  a  single  automated 
system. 

Customs  has  developed  an  Automated 
Manifest  System  as  an  integral  module 
of  the  ACS.  The  manifest  module  is,  in 
essence,  both  an  imported  merchandise 
inventory  control  system  and  a  cargo 
release  notification  system.  By 
comparing  information  provided  in  the 
manifest  with  automated  Customs  entry 
data.  Customs  is  able  to  make  more 
info  TTied  decisions  with  respect  to  the 
allocation  of  resources  for  the  inspection 
of  merchandise.  The  AMS  module  is 
operational  and  contains  approximately 
35%  of  the  bills  of  lading  filed 
nationwide. 

Customs  is  formulating  an  Air 
Manifest  module  which  will  perform  the 
same  functions  and  extend  the  same 
benefits  for  air  cargo  shipments.  It  is 
planned  that  testing  of  the  Air  Module 
will  commence  in  two  months. 

One  of  the  advantages  AMS  provides 
to  participating  carriers  is  the  providing 
of  electronic  noti^cation  of  Customs 
action  authorizing  the  release  of  the 
cargo  and  its  delivery  to  the  consignee. 
Electronic  release  notification  will  also 
be  available  to  those  air  carriers  which 
participate  in  the  Air  Module.  At 
present,  carriers  which  are  not 
participating  in  AMS  and  bonded 
facility  operators  receive  notification  of 
the  release  from  a  hard  copy  of  a 
Customs  document  (usually  the  Customs 
form  3461)  for  each  shipment  which  has 
been  authorized  for  release. 

Another  module  of  the  ACS  is  the 
Automated  Broker  Interface  (ABI).  The 
ABI  is  a  system  which  allows 
customhouse  brokers  and  importers  to 
interface  directly  with  Customs 
computer  and  transmit  entry  and  entry 
summary  data  on  imported 
merchandise.  When  Customs  makes  its 
determination  to  release  a  shipment,  a 
message  identical  to  that  which  is  sent 
to  the  carrier  is  electronically 
transmitted  to  the  entry  filer  through 
ABI. 

The  determination  as  to  the  type  of 
examination,  whether  general  or 
intensive,  is  performed  by  Customs 
through  the  Cargo  Selectivity  Module  of 
the  ACS.  This  determination  is  based  on 
both  national  and  local  criteria  as  to  the 
risk  of  the  importer,  the  nature  of  the 
commodity,  the  country  of  origin,  etc. 

Customs  has  decided  to  change  the 
procedure  by  which  carriers  and  bonded 

facility  operators  which  are  not 
interfaced  with  Customs  are  notified  of 


the  release  of  certain  of  their  shipments. 
This  change  in  procedure  is  limited  to 
those  shipments  for  which  entry  data  is 
furnished  via  ABI  and  which  based  on 
Customs  analysis  represent  the  most 
minimal  risk  to  violation  of  the  Customs 
laws.  To  accomplish  this  goal.  Customs 
proposes  to  amend  the  Customs 
Regulations  to  provide  for  the  daily 
posting  of  a  report  of  all  such 
transactions  to  aH  non-AMS  carriers 
and  bonded  facility  operators. 

The  report  will  contain  the  following 
information  or  data  elements: 

Vessel  Cargo 

1.  Vessel  Name  or  Code; 

2.  Voyage  Number; 

3.  Bill  of  Lading  Number; 

4.  Quantity  Released:  and 

5.  Entry  Number  (including  filer  code). 

Air  Cargo 

1.  Air  Waybill  Number: 

2.  Quantity  Released:  and 

3.  Entry  Number  (including  filer  code). 

Cargo  Moving  in  Bond 

1.  Immediate  Transportation  Bond 
Number: 

2.  Bill  of  Lading  Number  or  Air  Waybill 
Number; 

3.  Quantity  Released:  and 

4.  Entry  Number  (including  filer  code). 

These  reports  will  be  posted  in  a 
public  area  of  each  U.S.  Customs 
District  office  at  the  beginning  of  each 
business  day. 

Conunents 

Consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Commenters  are  invited  to 
address  any  business-related  concerns 
and  specifically  indicate  whether  thi-y 
believe  that  disclosure  of  the  above- 
described  data  elements  would  cause 
competitive  harm  to  their  business. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4).  and 
§  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch,  Room  2324,  U.S.  Customs 
Service  Headquarters,  1301  Constitution 
Avenue  NW.,  Washington.  DC  20229. 

Regulatory  Flexibility  Act 

The  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  pursuant  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 
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Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified 
by  E.0. 12291.  Accordingly,  no 
regulatory  analysis  has  been  prepared. 

Drafting  Information 

The  principal  author  of  this  document 
was  Itarold  M.  Singer,  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  4 

Carriers,  Vessels,  Release  of 
merchandise. 

Amendments  to  the  Regulations 

It  is  proposed  to  amend  Part  4, 
Customs  Regulations  (19  CFR  Part  4),  as 
set  forth  below. 

PART  4-VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  authority  citation  for  Part  4, 
Customs  Regulations  (19  CFR  Part  4), 
continues  to  read  as  follows: 

Authority:  19  U.S.C  66. 1624.  46  U.S.C.  2.  3, 
General  (Idnote.  11.  Tariff  Schedules  of  the 
U.S. 

2.  It  is  proposed  to  revise  §  4.38(a)  to 
read  as  follows: 

§  4.38    Release  of  cargo. 

(a)  No  imported  merchandise  shall  be 
released  from  Customs  custody  until  a 
permit  to  release.such  merchandise  has 
been  granted.  Such  permit  shall  be 
issued  by  the  district  director  only  after 
the  merchandise  has  been  entered  and, 
except  as  provided  for  in  §  141.102(d]  or 
Part  142  of  this  chapter,  the  duties 
thereon,  if  any,  have  been  estimated  and 
paid.  Generally,  the  permit  shall  consist 
of  a  document  authorizing  delivery  of  a 
particular  shipment  or  an  electronic 
equivalent.  Alternatively,  the  permit 
may  consist  of  a  report  which  Hsts  those 
shipments  which  have  been  authorized 
for  release.  This  alternative  cargo 
release  notice  may  be  used  when  the 
manifest  is  not  filed  by  the  carrier 
through  the  Automated  Manifest 
System,  the  entry  has  been  filed  by  a 
designated  electronic  importer,  and  the 
cargo  qualifies  for  electronic  processing. 
The  report  shall  be  posted  in  an  area  to 
which  the  public  has  access. 

(1)  Where  the  cargo  arrives  by  vessel, 
the  report  shall  consist  of  the  following 
data  elements: 

(i)  Vessel  Name  or  Code; 

(ii)  Voyage  Number; 

(iii)  Bill  of  Lading  Number  (at  the 
lowest  level  of  detail — Master,  House, 
Subhouse); 

(iv)  Quantity  Relesed:  and 
(v)  Entry  Number  (including  filer 
code). 


(2)  Where  the  cargo  arrives  by  air,  the 
report  shall  consist  of  the  following  data 
elements: 

(i)  Air  Waybill  Number; 
(ii)  Quantity  Released;  and 
(iii)  Entry  Number  (including  filer 
code). 

(3)  In  the  case  of  merchandise 
traveling  via  in-bond  movement,  the 
report  will  contain  the  following  data 
elements: 

(i)  Immediate  Transportation  Bond 
Number 

(ii)  Bill  of  Lading  Number  or  Air 
Waybill  Number. 

(iii)  Quantity  Released;  and 

(iv)  Entry  Number  (including  filer 
code). 

When  merchandise  is  released 
without  proper  permit  before  entry  has 
been  made,  the  district  director  shall 
issue  a  written  demand  for  redelivery. 
The  carrier  or  facility  operator  shall 
redeliver  the  merchandise  to  Customs 
within  30  days  after  the  demand  is 
made.  The  district  director  may 
authorize  unentered  merchandise 
brought  in  by  one  carrier  for  the  account 
of  another  carrier  to  be  transferred 
within  the  port  to  the  latter  carrier's 
facility.  Upon  receipt  of  the  merchandise 
the  latter  carrier  assumes  liability  for 
the  merchandise  to  the  same  extent  as 
though  the  merchandise  had  arrived  on 
its  own  vessel. 
***** 

Michael  H.  Lane. 

Acting  Commissioner  of  Customs. 
Approved:  July  25,  1988. 

Salvatore  R.  Martoche, 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  88-18302  Filed  8-12-88:  8:45  am] 

BILLING  CODE  4830-02-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  201 

(Docket  No.  R-S8-1397;  FR-2370] 

Mortgage  and  Loan  Insurance 
Programs;  Title  I  Property 
Improvement  and  Manufactured  Home 
Loans;  Miscellaneous  Amendments 

AGENCV:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 


ACTION:  Proposed  rule. 


summary:  The  Department  proposes  to 
amend  various  provisions  in  the 
regulations  governing  its  property 
improvement  loan  and  manufactured 
home  loan  insurance  programs  under 
Title  L  section  2  of  the  National  Housing 
Act.  Some  amendments  would  make 
substantive  changes;  others  would 
clarify  existing  provisions,  correct 
typographical  errors,  and/or  make 
editorial  changes. 

The  substantive  changes  that  would 
be  made  are: 

•  Title  I  manufactured  home  loan 
proceeds  would  be  prohibited  from 
being  used  for  the  purchase  of  furniture. 

•  The  number  of  years  of  hazard 
insurance  coverage  that  may  be 
financed  with  Title  I  manufactured 
home  loan  proceeds  would  be  reduced 
and  the  amount  of  hazard  insurance 
coverage  required  for  manufactured 
homes  financed  with  loans  insured 
under  Title  I  would  be  changed. 

•  The  manner  in  which  the 
Department  assesses  and  collects 
insurance  preimum  charges  in 
connection  with  manufactured  home 
loans  would  be  changed. 

•  The  maximum  amount  of  an 
unsecured  property  improvement  loan 
would  be  increased  from  $2,500  to 
$5,000. 

•  Manufactured  home  site 
certification  requirements  would  be 
simplified. 

Other  changes  that  are  proposed  in 
this  rule  would  clarify  that — 

•  Late  charges  prescribed  in  the  Title 
I  regulations  may  be  assessed  by  the 
lender  unless  applicable  State  law 
prescribes  standards  more  beneficial  to 
the  borrower  also,  late  charges  may  not 
be  assessed  if  interest  on  the  loan  is 
charged  on  a  daily  basis. 

•  Appurtenances  to  the  manufactured 
home  may  be  financed  with  the 
proceeds  of  a  manufactured  home 
purchase  loan  only  with  the  approval  of 
the  Secretary,  and  subject  to  the  lender 
obtaining  a  first  lien  on  such 
appurtenances  as  well  as  on  the 
manufactured  home,  its  furnishings, 
equipment,  and  accessories. 

•  Certain  fees  and  charges  that 
cannot  be  financed  would  be  permitted 
to  be  paid  by  the  lender. 

•  A  proof  of  claim  would  not  have  to 
be  filed  by  the  lender  in  certain 
bankruptcy  or  probate  proceedings; 
also,  the  lender  would  be  required  to 
take  all  steps  necessary  to  protect  the 
interest  of  the  note  holder  in  any  such 
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proceeding  until  a  Title  I  insurance 
claim  is  paid  by  the  Department. 

•  Appraisals  of  repossessed 
manufactured  homes  would  be  required 
to  reflect  the  retail  value  of  comparable 
homes  in  the  geographic  area  where  the 
repossession  occurred. 

•  Premiums  for  hazard  insurance  on  a 
foreclosed  or  repossessed  manufactured 
home  financed  with  a  combination  home 
and  lot  loan  would  be  eligible  for        « 
inclusion  as  part  of  the  lender's  Title  I 
insurance  claim. 

DATE:  Comments  must  be  received  by 
September  29. 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Office  of  the  General  Counsel. 
Rules  Docket  Clerk.  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington.  DC  20410.  Communication 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Coyle.  Director.  Title  I 
Insurance  Division.  Room  9160, 451 
Seventh  Street.  SW.,  Washington,  DC 
20410.  Telephone  number  (202)  755-6880. 
(This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 

current  Title  I  regulations  were 
published  as  a  Hnal  rule  in  the  Federal 
Register  on  October  25. 1985  (50  VR 
43516)  and  became  effective  on  January 
15. 1986  (51  FR  1495).  The  regulations 
have  been  amended  several  times 
subsequent  to  January  15, 1988  to  rectify 
problems  encountered  by  HUD  and/or 
lenders.  Experience  by  both  HUD  and 
lenders  in  operating  under  the  current 
regulations  has  led  the  Department  to 
conclude  that  additional  substantive 
changes  in  the  regulations  are 
necessary.  Some  of  the  changes  being 
proposed  concern  basic  policy,  while 
others  would  merely  clarify  ambiguities 
in  current  provisions.  Editorial  changes 
would  also  be  made  in  several  other 
provisions. 

Financing  of  Furniture 

Prior  to  the  effective  date  of  the 
current  regulations,  there  was  no 
specific  limit  on  the  amount  of  loan 
proceeds  that  could  be  used  to  finance 
furniture  in  connection  with  the 
purchase  of  a  manufactured  homo.  The 
current  regulations,  in  §  201.10,  placed  a 
cap  on  the  financing  of  furniture  with 
the  proceeds  of  a  manufactured  home 


loan,  as  follows:  Loan  proceeds  may 
include  an  amount  equal  to  the 
wholesale  (base)  price  of  any  furniture 
package  supplied  by  the  manufacturer, 
subject  to  a  maximum  amount  not  to 
exceed  the  lesser  of  $2,000  or  10  percent 
of  the  wholesale  (base)  price  of  the 
home. 

The  Department  estimates  that 
furniture  adds  7  to  13  percent  ($1,500  to 
$2,500)  to  the  retail  price  of  the  average 
manufactured  home  financed  with  a 
loan  insured  under  Title  I.  In  most 
instances  of  borrower  default,  the 
furniture  is  in  poor  condition  or  has 
been  removed  before  the  lender 
repossesses  the  home.  In  such  cases,  the 
furniture,  which  is  part  of  the  loan 
security,  has  little  or  no  value  and  both 
lenders  and  the  Department  lose  a  great 
deal  of  money.  Faced  with  these  losses, 
the  Department  has  concluded  that  the 
proceeds  of  manufactured  home  loans 
should  no  longer  be  used  for  the 
purchase  of  furniture. 

Accordingly,  the  Department  proposes 
to  amend  §§  201.2(p),  (kk)(2),  and  (11). 
201.10(b)(1),  and  201.26(b)(4)(iii)(C), 
(b)(6)(i)  and  (b)(7)(ii)  by  deleting  all 
references  to  furniture  as  part  of  the 
loan  transaction.  In  addition, 
S  201.21(b)(3)  would  be  amended  to 
specifically  state  that  the  proceeds  of  a 
manufactured  home  loan  shall  not  be 
used  to  purchase  furniture.  The 
definition  of  "furniture"  in  §  201.2(k) 
would  be  retained  so  as  to  enable 
program  participants  to  know  what  is 
eligible  and  what  is  not  eligible  fur 
inclusion  in  the  loan. 

Hazard  Insurance  and  Single-Interest 
Insurance 

Section  201.25(b)(2)(ii)  allows  Title  I 
manufactured  home  purchase  loans  and 
combination  loans  to  include  the  cost  of 
premiums  paid  by  the  borrower  for 
comprehensive  and  extended  hazard 
insurance  and  vendor's  single-interest 
insurance  coverage  for  three  years.  The 
Department  proposes  to  change  this 
provision  with  regard  to  both  types  of 
insurance. 

First,  the  Department  proposes  to 
reduce  the  number  of  years  of  hazard 
insurance  coverage  that  may  be 
fmanced  with  the  proceeds  of  a  Title  I 
manufactured  home  loan  from  three 
years  to  one  year.  Premiums  for  this 
type  of  insurance  coverage  are 
extremely  costly — frequently  adding 
S900  to  S2,400  to  the  loan,  without 
adding  to  the  value  of  the  property.  The 
typical  manufactured  home  loan  is  for  15 
years,  and  very  little  of  the  premium  is 
amortized  for  several  years.  If  a  default 
occurs  during  the  early  years  of  the  loan. 


the  unpaid  loan  balance  attributable  to 
the  premium  is  usually  not  recovered 
from  the  proceeds  of  the  sale  of  the 
home.  Both  the  lender  and  HUD  share  in 
this  loss. 

The  regulations  in  effect  prior  to 
January  15. 1986  permitted  a 
manufactured  home  loan  to  include  the 
costs  of  hazard  insurance  for  up  to  five 
years.  The  proposed  rule  published  in 
July  5. 1984  provided  for  a  reduction  in 
the  maximum  term  of  a  hazard 
insurance  policy  Hnanced  with  the 
proceeds  of  a  manufactured  home  loan 
to  three  years.  In  adopting  the  three- 
year  limitation  in  the  final  rule  that  was 
published  on  October  25, 1985,  the 
Department  announced  that  it  was 
contemplating  a  further  reduction  to  one 
year  in  the  term  of  hazard  insurance 
premiums  that  may  be  financed.  The 
Department  concluded  at  that  time  that 
financing  multiple  years  of  hazard 
insurance  coverage  was.  in  the  long  run, 
more  expensive  to  borrowers  and 
increased  the  amount  of  insurance 
claims  paid  by  the  Department. 
However,  since  the  19)84  proposed  rule 
had  not  addressed  the  possibility  of  less 
than  three  years'  coverage,  any  further 
reduction  would  require  proposed 
rulemaking  and  an  opportunity  for 
public  comment. 

Accordingly,  the  Department  now 
proposes  to  amend  §  201.25(b)(2)(ii)  to 
provide  that  hazard  insurance  premiums 
financed  with  Title  I  loan  proceeds  be 
limited  to  one  year.  For  subsequent 
years  of  coverage,  the  borrower  would 
be  expected  to  pay  for  insurance  either 
directly  out-of-pocket  or  through 
monthly  payments  into  an  escrow 
account  established  by  the  lender  for 
that  purpose. 

Secondly,  we  believe  that 
201.25(b)(2)(ii).  as  it  relates  to  vendor's 
single-interest  insurance  premiums,  is 
based  upon  a  misconception  as  to  how 
such  insurance  works  and  how 
premiums  for  such  insurance  arc 
charged.  Vendor's  single-interest 
coverage  protects  the  secured  creditor, 
although  the  premium  is  usually  paid  by 
the  borrower.  Coverage  is  conditioned 
on  default  on  the  loan  and  repossession 
of  the  collateral  by  the  lender,  with 
payment  being  the  lesser  of  the  cost  of 
repair,  the  remaining  amount  of  the 
unpaid  loan,  or  actual  cash  value.  The 
premium  is  a  one-time  premium,  unlike 
the  premium  for  hazard  insurance. 
Therefore,  a  limitation  on  the  number  of 
years'  premiums  for  vendor's  single- 
interest  insurance  that  can  be  financed 
has  no  meaning. 
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Accordingly,  the  Department  proposes 
to  further  amend  §  201.25(b)(2)(ii)  to 
change  the  term  "vendor's  single- 
interest  insurance"  to  "single-interest 
insurance"  in  recognition  of  the  fact  that 
this  insurance  protects  the  secured 
creditor,  which  is  usually  not  the 
vendor.  In  addition,  the  Department 
would  clarify  that  the  premium  for 
single-interest  insurance  is  a  one-time 
premium  and  therefore  it  is  not  subject 
to  the  one-year  limitation  on  other 
financed  insurance  premiums. 

Because  single-interest  insurance  is 
not  subject  to  subrogation,  benefits  paid 
under  such  insurance  coverage  result  in 
lenders  obtaining  double  recoveries  for 
such  amounts  if  they  are  not  accounted 
for  in  Title  I  insurance  claims  as  post- 
default  payments.  Permitting  lenders  to 
retain  single-interest  insurance  benefits 
without  deducting  them  from  the  unpaid 
loan  balance  would  result  in  lenders 
bearing  less  than  their  statutorily- 
required  10  percent  coinsurance  risk. 
Another  result  of  exclusion  of  single- 
interest  insurance  benefits  from  Title  I 
claims  is  that  borrowers  are  liable  to  the 
Secretary  for  these  amounts,  even 
though  they  would  not  be  liable  to  the 
lender  or  the  lender's  single-interest 
insurance  carrier.  The  Department  does 
not  believe  that  this  is  legally 
permissible,  and  therefore  proposes  to 
amend  §  201.55(b)(l){ii)  to  include 
single-interest  insurance  benefits  in  the 
enumerated  post-default  receipts  to  be 
deducted  from  the  unpaid  loan  balance 
in  calculating  the  Title  I  insurance  claim. 

Section  201.28(b)  of  the  Title  I 
regulations  now  requires  the  borrower 
to  obtain  and  maintain  hazard  insurance 
on  a  manufactured  home  financed  with 
a  Title  I  insured  loan  "in  an  amount  at 
least  equal  to  the  unpaid  balance  of  the 
loan  or  the  actual  cash  value  of  the 
home,  or  home  and  lot  in  combination, 
whichever  is  lesser."  Lenders  and 
borrowers  have  pointed  out  that  the 
requirement  for  insurance  coverage  in 
connection  with  a  combination  loan 
reflects  the  value  of  the  lot,  which 
should  not  be  insured  because  neither 
the  lender  nor  the  borrower  would  be 
able  to  recover  more  than  the  home's 
value  in  the  event  of  a  total  loss.  The 
Department  agrees  with  that  position.  In 
addition,  the  Department  is  concerned 
that  requiring  insurance  coverage  equal 
to  the  lesser  of  the  unpaid  balance  of  the 
loan  or  the  actual  cash  value  of  the 
home  does  not  adequately  protect  the 
lender's  interest  when  the  value  of  the 
home  has  depreciated  to  a  level  below 
the  unpaid  balance  of  the  loan. 

Accordingly,  the  Department  proposes 
to  amend  §  201.28(b)  to  require  that 
hazard  insurance  coverage  on  a 


manufactured  home  be  maintained  in  an 
amount  at  least  equal  to  the  unpaid  loan 
balance.  This  amendment  will  assure 
that  there  is  sufficient  coverage  to  pay 
off  the  loan  in  the  event  that  the  home  is 
a  total  loss.  Where  the  manufactured 
home  is  appreciating  in  value,  lenders 
would  be  well-advised  to  require 
additional  coverage  to  assure  that  both 
the  borrower  and  the  lender  are 
adequately  protected  in  instances  of 
either  full  or  partial  loss  on  the  home. 

Loan  Insurance  Charges 

In  recent  years,  the  Title  I 
manufactured  home  loan  program  has 
sustained  major  underwriting  losses. 
During  the  period  1984-1986, 
manufactured  home  claims  exceeded 
loan  insurance  charges  by  more  than 
$104  million.  The  Department  has 
concluded  that  this  shortfall  has  been 
caused  in  part  by  the  manner  in  which 
the  loan  insurance  charges  have  been 
assessed  and  collected. 

To  determine  whether  the  present 
system  of  collecting  loan  insurance 
charges  is  actuarially  sound,  the 
Department  conducted  a  study  of  15- 
year  manufactured  home  loans  made 
under  the  Title  I  program,  including  a 
detailed  analysis  of  loan  survivorship, 
claims,  and  non-claim  terminations.  The 
study  methodology  was  then  evaluated 
by  a  private  consultant  who  confirmed 
its  validity.  As  a  result  of  the  study, 
which  took  into  account  the  more- 
stringent  underwriting  criteria  for  loans 
made  in  1986  and  1987,  the  Department 
concluded  that  the  present  system 
should  be  modified  so  that  a  higher 
percentage  of  the  total  loan  insurance 
charge  is  collected  in  the  early  years  of 
the  loan,  when  the  risks  of  default  are 
greatest.  Conversely,  loan  insurance 
charges  in  the  later  years  of  the  loan 
term,  when  risks  of  default  are  minimal, 
would  be  eliminated. 

The  loan  insurance  charge  for  each 
Title  I  loan  is  set  when  the  loan  is 
registered  for  insurance,  in  the  following 
manner:  The  loan  amount  is  multiplied 
by  the  applicable  rate,  and  that  result  is 
multiplied  by  the  number  of  years  of  the 
loan  term.  The  loan  insurance  charge  is 
payable  in  advance,  i.e.,  when  the  loan 
is  registered,  but  may  be  paid  at  such 
time  and  in  such  manner  as  may  be 
prescribed  by  the  Secretary.  It  has  been 
the  Department's  policy  that  the 
insurance  charge  be  paid  in  equal 
annual  installments  for  the  term  of  the 
loan.  The  present  rates  are  0.50  percent 
for  a  property  improvement  loan  and 
0.54  percent  for  a  manufactured  home 
loan. 

The  Department  proposes  to  amend 
§  201.31  to  (a)  reduce  the  insurance 
charge  rate  for  a  manufactured  home 


loan  from  0.54  percent  to  0.50  percent  of 
the  loan  amount  for  the  term  of  the  loan, 
(b)  change  the  system  of  collecting  the 
loan  insurance  charge  for  a 
manufactured  home  loan,  and  (c)  clarify 
that  the  late  charges  that  can  be 
assessed  are  in  fact  penalty  charges  and 
interest  due  from  the  lender  when  loan 
insurance  charges  are  not  paid  in  a 
timely  manner. 

The  manner  in  which  the  insurance 
charge  for  a  manufactured  home  loan 
would  be  collected  is  as  follows: 

1.  For  a  loan  with  a  term  in  excess  of 
two  years  but  not  more  than  12  years, 
the  loan  insurance  charge  would  be  1.00 
percent  of  the  loan  amount  for  each  of 
the  first  three  years.  0.75  percent  for 
each  of  the  next  two  years,  and  0.50 
percent  for  each  succeeding  year  until 
the  total  loan  insurance  charge, 
calculated  in  the  manner  described 
above,  is  paid. 

2.  For  a  loan  with  a  term  in  excess  of 
12  years  but  not  more  than  16  years,  the 
loan  insurance  charge  would  be  1.00 
percent  of  the  loan  amount  for  each  of 
the  first  four  years,  0.75  percent  for  each 
of  the  next  three  years,  and  0.50  percent 
for  each  succeeding  year  until  the  total 
loan  insurance  charge  is  paid. 

3.  For  a  loan  with  a  term  in  excess  of 
16  years,  the  loan  insurance  charge 
would  be  1.00  percent  of  the  loan 
amount  for  each  of  the  first  five  years, 
0.75  percent  for  each  of  the  next  four 
years,  and  0.50  percent  for  each 
succeeding  year  until  the  total  loan 
insurance  charge  is  paid. 

This  change  in  the  method  of 
collecting  the  loan  insurance  charge  will 
result  in  a  slightly  lower  total  income 
charge  in  the  case  of  a  manufactured 
home  loan  that  is  amortized  over  the  full 
term  of  the  loan,  since  the  insurance 
charge  rate  would  be  reduced  from  0.54 
percent  to  0.50  percent  of  the  loan 
amount.  However,  since  a  higher 
percentage  of  the  total  insurance  charge 
would  be  collected  in  the  early  years  of 
the  loan,  and  since  manufactured  home 
loans  are  typically  paid  out  in  an 
average  of  7  to  8  years,  the  overall 
impact  of  this  change  would  be  to 
increase  the  amount  of  loan  insurance 
charges  collected  on  most  manufactured 
home  loans. 

It  is  important  for  property 
improvement  lenders  to  note  that  the 
insurance  charge  rate  for  a  property 
improvement  loan  would  remain  at  0.50 
percent  and  the  loan  insurance  charge 
would  continue  to  be  collected  in  the 
present  manner. 

All  loan  insurance  charges  are 
considered  earned  when  paid;  therefore, 
if  a  loan  is  terminated  by  default  or 
prepayment,  all  loan  insurance  charges 
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already  paid  would  be  retained  by  the 
Department,  except  in  the  circumstances 
described  in  i  201.31(e). 

Maximum  Amount  of  an  Unsecured 
Property  Improvement  Loan 

On  December  30, 1982,  the 
Department  published  in  the  Federal 
Register  at  47  FR  58240  a  final  rule 
requiring  that  all  Title  I  property 
improvement  loans  in  excess  of  $2,500 
be  secured  by  a  recorded  lien  upon  the 
improved  property.  By  notice  published 
in  the  Federal  Register  on  March  10, 
1983  at  48  FR  10058.  the  flnal  rule  was 
given  on  effective  date  of  April  1, 1983. 
Prior  to  April  1. 1983.  the  requirement 
that  a  property  improvement  loan  be 
secured  by  a  recorded  lien  applied  only 
to  loans  in  excess  of  $7,500.  Tlie  change 
was  deemed  to  be  necessary  "because 
of  the  significant  increase  in  personal 
bankruptcy  filings  and  the  adverse 
treatment  afforded  unsecured  property 
improvement  loans  in  such 
proceedings",  and  because  "[l]ien 
security  will  also  enhance  the 
collectibility  of  loans  and  reduce  credit 
insurance  claims  by  insured  lenders." 

The  $2,500  ceiling  for  unsecured 
property  improvement  loans  has  been  in 
effect  for  approximately  five  years,  and 
the  Department  has  concluded  that  the 
desired  results  of  a  lower  threshold  for 
secufed  loans,  as  enunciated  above, 
have  not  been  achieved.  The 
Department's  security  interest  in  a  Title 
I  loan  is  usually  in  second  or  even  lower 
position,  so  that  foreclosure  on  the 
secured  property  after  default  is  often 
not  practical  because  it  involves  buying 
out  the  senior  lienhokler(s),  and 
property  values  have  not  usually 
supported  such  action,  whether  or  not 
the  debtor  is  in  bankruptcy.  Also, 
because  of  the  expenses  connected  with 
a  foreclosure,  it  has  not  been  cost- 
effective  in  most  cases  involving  loans 
under  $5,00a 

Criticisms  in  1962  by  public 
commenters  with  regard  to  the  reduced 
amount  for  unsecured  loans  were  that 
(a)  there  would  be  increased  costs,  in 
time  and  expoises.  associated  with 
having  to  file  liens  for  a  greater  number 
of  loans:  (b)  because  the  expense  of 
recording  a  lien  is  essentially  fixed,  the 
required  recordation  may  render  smaller 
loans  not  cost-effective  and  may 
disqualify  moderate-  and  low-inro:ne 
borrowers;  and  (c)  $2,500  is  too  low  a 
threshold,  and  any  reduction  should 
allow  loans  of  less  than  $5,000  to  remain 
unsecured.  Experience  now  shows  that 
there  was  merit  to  these  comments  and, 
coupled  with  increased  costs  to  improve 
property  as  a  result  of  inflation,  the 
Department  now  is  of  the  opinion  that 


the  limit  for  unsecured  loans  should  be 
increased  to  $5,000. 

This  change  in  the  maximum  amount 
of  an  unsecured  loan  would  be  made  by 
amending  S  201.24(a)(1)  and  (2). 

Manufactured  Home  Site  Certification 
Requirements 

Section  201.21(e)(3)  of  the  Title  I 
regulations  implements  the  site 
suitability  requirements  in  section  2(a) 
of  the  National  Housing  Act  by  requiring 
that,  for  leased  home  sites  in 
manufactured  home  parks,  lenders 
obtain  certifications  of  site  compliance 
with  standards  for  such  parks.  The 
certifications  are  required  to  be  from  the 
State  or  local  authority  which  licenses 
such  parks.  Many  States  do  not  license 
manufacttued  home  parks,  and  therefore 
lenders  have  had  to  obtain  the 
certifications  from  registered  civil 
engineers,  often  at  great  expense.  The 
Department  if  proposing  to  simplify  the 
certification  process  by  amending 
§  201.21(e)(3)  to  require  certifications  of 
site  suitability  from  the  appropriate 
State  or  local  government  officials,  such 
as  a  local  planning  or  building  official  or 
public  health  official.  This  provision 
would  also  be  amended  to  eliminate  the 
requirement  that  the  park  comply  with 
minimum  standards  on  site  location, 
storm  drainage  and  landscaping,  since 
most  local  jurisdictions  do  not  establish 
or  enforce  minimum  standards  for  these 
aspects  of  park  development 

Section  201.21(e)(4)  of  the  regulations 
requires  similar  certifications  of  site 
suitabihty  and  compliance  with 
applicable  standards  for  manufactured 
homes  that  are  placed  on  individual  lots 
or  other  sites  owned  or  leased  by 
borrowers.  One  of  the  currently  required 
certifications  is  that  the  site  is  zoned  to 
permit  the  placement  of  the 
manufactured  home.  Lenders  have 
advised  the  Department  that  there  are 
cases  where  either  the  land  is  not 
affirmatively  zoned  for  manufactured 
homes,  but  the  zoning  does  not  prohibit 
their  placement,  or  there  are  no  local 
zoning  requirements.  Accordingly,  the 
Department  proposes  to  amend 
§  201.21(eK4)(i)  to  change  the  required 
certification,  from  one  stating  that  the 
site  is  zoned  to  permit  the  placement  of 
a  manufactured  home,  to  a  more  general 
statement  that  the  site  complies  with 
local  zoning  ordinances  and  regulations, 
if  any.  In  addition,  the  Department 
proposes  to  eliminate  the  requirement 
that  minimum  storm  drainage  standards 
be  met  in  recognition  of  the  lack  of  such 
standards  in  most  local  jurisdictions, 
and  substitute  a  more  general 
certification  that  any  other  minimum 
local  standards  and  requirements  for 
site  suitability  are  met  A  certification 


from  a  registered  civil  engineer  would 
be  required  only  when  local  standards 
for  water  supply  and  sewage  disposal 
are  not  established  or  enforced. 

Clarifying  and  editorial  changes  that 
would  be  made  by  this  rule  relate  to  the 
following  matters: 

Late  Chaises 

Section  201.15  states  that,  subject  to 
State  law,  the  note  may  provide  for 
certain  late  charges.  The  phrase  "subject 
to  State  law"  was  intended  to  assure 
that  borrowers  would  be  assessed  late 
charges  in  accordance  with  the  Title  I 
regulations  or  applicable  State  law,  in 
the  following  manner:  If  State  law 
provides  for  assessment  of  late  charges 
after  10  days  in  arrears,  the  Title  I 
regulations  (providing  for  assessment  of 
late  charges  after  15  days  in  arrears) 
would  apply;  if  State  law  provides  for 
assessment  of  late  charges  after  20  days 
in  arrears,  it  would  apply.  Similarly,  if 
the  maximum  amount  of  a  late  charge 
authorized  by  State  law  is  less  than  that 
authorized  by  the  Title  I  regulations,  the 
former  would  apply:  if  the  maximum 
amount  authorized  by  State  law  is  more 
than  that  authorized  by  the  Title  I 
regulations,  the  latter  would  apply.  The 
Department  proposes  to  amend  §  201.15 
to  clarify  the  application  of  State  law  in 
regard  to  late  charges. 

Another  requirement  of  §  201.15  with 
regard  to  late  charges  is  that  the 
borrower  must  be  billed  for  any  late 
charges  imposed,  and  evidence  of  such 
billing  must  be  in  the  loan  file  if  an 
insurance  claim  is  made.  The 
Department's  concern  with  late  charges 
is  not  so  much  whether  or  not  a  late 
charge  is  imposed  upon  a  delinquent 
borrower  by  a  separate  billing — many 
lenders  provide  payment  coupons  to 
their  borrowers  which  state  how  much 
of  a  late  charge  is  to  be  added  to  a  late 
payment,  so  that  separate  billing  is  not 
needed — but  how  the  late  charge  is  paid. 
Late  charges  should  not  be  collected  by 
deducting  them  from  borrowers' 
monthly  payments  for  principal  and 
interest,  and  therefore  the  Department 
proposes  to  amend  §  201.15  by  (a) 
clarifying  the  requirement  for  billings  for 
late  charges,  and  (b)  adding  a 
requirement  that  late  charges,  if 
imposed,  must  be  paid  by  the  borrower 
and  may  not  be  deducted  from  the 
borrower's  monthly  payment  for 
principal  and  interest. 

Section  201.15  also  states  that  the  note 
may  provide  for  daily  interest  charges 
based  on  the  interest  rate  in  the  note  in 
lieu  of  late  charges.  This  was  not 
intended  to  permit  an  additional  charge 
based  upon  the  note  rate,  but  to  mean 
that  interest  would  accrue  daily  on  the 
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outstanding  balance  of  the  loan.  The 
Department  proposes  to  clarify  this  by 
further  amending  §  201.15  to  provide 
that  if  interest  is  charged  on  a  daily 
basis,  late  charges  may  not  be  assessed 
by  the  lender. 

Appurtenances  to  Manufactured  Homes 

Section  201.2(u)  defines  a 
manufactured  home  purchase  loan  as  "a 
loan  for  the  purchase  of  a  manufactured 
home  exclusive  of  any  lot  or  site,  and 
may  also  include  a  garage,  patio,  carport 
or  other  comparable  appurtenance." 
However,  in  prescribing  the  various 
items  that  may  be  included  in  the 
maximum  loan  amount  for  such  a  loan 
in  §  201.10(b),  no  provision  was  made 
for  appurtenances.  The  Department  has 
nevertheless  permitted  the  financing  of 
such  items,  but  only  with  the  approval 
of  the  Secretary  and  at  their  actual  cost 
to  the  borrower  (see  Notice  published  at 
51  FR  9785,  9786.  March  21, 1986). 

The  Department  proposes  to  amend 
§§  201.10(b),  201.21(b)(4).  and  201.24(b) 
to  provide,  respectively,  that  (a)  the  cost 
of  appurtenances  may  be  included  in  the 
maximum  amount  of  a  manufactured 
home  purchase  loan  under  the 
conditions  set  forth  in  the  above-cited 
Notice,  (b)  manufactured  home  purchase 
loan  proceeds  may  be  used  for  the 
purchase,  construction  or  installation  of 
appurtenances,  and  (c)  any 
appurtenance  that  is  financed  with  the 
proceeds  of  a  manufactured  home 
purchase  loan  must  be  secured  by  a  first 
lien. 

Fee  and  Charges  Which  Cannot  Be 
Financed 

Section  201.25(c)  specifies  fees  and 
charges  which  cannot  be  financed  with 
the  loan  proceeds.  The  first  sentence  of 
§  201.25(c)  states,  in  relevant  part,  that 
these  fees  ".  .  .  may  be  collected  in  the 
initial  payment  by  the  borrower  prior  to 
loan  disbursement,  but  may  not  be 
included  in  the  loan  amount  or 
otherwise  financed  or  advanced"  by 
other  parties  to  the  loan  transaction. 
The  Department's  intention  in 
promulgating  this  provision  was  to 
prevent  the  financing  of  these  fees,  but 
not  to  prevent  the  lender  from  paying 
these  fees  as  a  cost  of  doing  business. 
The  Department  proposes  to  clarify  that 
lenders  can  pay  such  fees  by  revising 
the  first  sentence  of  §  201.25(c) 
accordingly. 

Proofs  of  claim  in  bankruptcy  and 
probate 

Section  201.42  requires  a  lender  to  file 
a  proof  of  claim  with  the  court  having 
jurisdiction  in  cases  where  the  lender 
has  timely  information  that  a  borrower 
is  involved  in  bankruptcy  or  insolvency 


proceedings,  or  is  deceased,  and  the 
loan  is  in  default  and  subject  to 
acceleration.  The  Department  has 
experienced  cases  in  which  borrowers 
have  gone  into  bankruptcy  or  have  died 
without  being  in  default  on  their  Title  I 
obligations.  Lenders  should  be  required 
to  file  proofs  of  claim  in  such  cases,  and 
the  Department  proposes  to  amend  this 
section  accordingly. 

In  addition,  lenders  have  frequently 
questioned  the  Department  as  to  the 
necessity  of  filing  a  proof  of  claim  in  a 
bankruptcy  proceeding  when  the  court 
has  identified  it  as  a  "no  asset"  case 
and  has  stated  that  proofs  of  claim 
should  not  be  filed.  The  Department's 
policy  is  that  a  proof  of  claim  need  not 
be  filed  in  such  situations,  and  the 
Department  proposes  to  amend  S  201.42 
to  clarify  the  policy.  This  would  be  the 
only  exception  to  the  requirement  in 
§  201.42  for  filing  a  proof  of  claim  in  a 
bankruptcy  proceeding. 

Many  Title  I  insurance  claims  have 
been  submitted  following  deaths  or 
bankruptcies  of  borrowers.  Frequently 
in  such  a  case,  the  lender  has  filed  a 
proof  of  claim  and  then  notified  the 
court  that  the  loan  obligation  has  been 
assigned  to  HUD;  the  lender  has  then 
considered  itself  to  have  no  further 
involvement  after  such  notification.  The 
Department,  on  the  other  hand,  has 
taken  the  position  that  the  assignment  of 
a  loan  obligation  is  not  accepted  until 
payment  is  made  on  the  insurance 
claim,  and  the  lender  must  continue  to 
exercise  its  rights  as  a  creditor  until  the 
claim  is  paid.  The  Department  proposes 
to  further  amend  §  201.42  to  clarify  this 
position  by  requiring  lenders  to  take  all 
steps  necessary  to  protect  the  interests 
of  the  creditor,  until  the  Secretary  has 
paid  the  claims.  Following  payment,  the 
Secretary  will  notify  the  appropriate 
court  of  the  assignment  of  the  obligation 
and  request  that  the  United  States  be 
substituted  as  the  creditor. 

Appraisals  of  repossessed  manufactured 
homes 

The  first  sentence  of  §  201.51(b)(3)  of 
the  regulations  requires  lenders  to 
obtain  a  HUD-approved  appraisal  for 
each  repossessed  manufactured  home. 
The  second  sentence  states  that  the 
appraisal  "should  reflect  the  retail  value 
of  comparable  manufactured  homes  in 
similar  condition  and  in  the  same 
geographic  area  .  .  .  ."  The 
Department's  view  is  that  "same 
geographic  area"  clearly  refers  to  the 
area  where  the  home  is  repossessed. 
However,  some  lenders  have  argued 
that  this  provision  permits  the 
manufactured  home  to  be  appraised  on 
the  basis  of  comparables  in  the  area 
where  the  home  is  located  for  purposes 


of  resale,  which  may  be  different  from 
the  area  where  the  home  was 
repossessed. 

The  Department  recognizes  that  it  is 
sometimes  necessary  for  the  home  to  be 
moved  to  another  geographic  area  to 
obtain  a  better  resale  price,  but  we  are 
concerned  about  the  potential  for 
abuses  that  can  occur  when  the  home  is 
moved  from  the  area  where  it  was 
repossessed  without  first  obtaining  an 
appraisal.  We  have  found  instances 
where  homes  have  been  moved  mainly 
for  the  purposes  of  obtaining  lower 
appraisals,  with  the  result  that  the 
Department's  claim  exposure  is 
increased.  One  means  of  minimizing  this 
type  of  program  abuse  is  to  require  that 
an  appraisal  be  obtained  in  the  same 
area  where  the  home  was  repossessed 
before  moving  it  to  another  geographic 
area.  Accordingly,  the  Department 
proposes  to  amend  the  second  sentence 
of  §  201.51(b)(3)  to  explicitly  state  that 
the  appraisal  must  be  based  upon 
comparables  in  the  same  geographic 
area  where  the  repossession  occurred. 

Hazard  Insurance  in  Combination  Loan 

Claims 

Section  201.55(b)(3)  of  the  regulations 
allows  a  lender  to  include  the  cost  of 
premiums  for  hazard  insurance  on  a 
repossessed  manufactured  home  in  its 
insurance  claim  for  a  manufactured 
home  purchase  loan.  In  §  201.55(b)(5)  of 
the  regulations,  relating  to  insurance 
claims  for  manufactured  home  lot  loans 
and  combination  loans  where  both  the 
foreclosed  manufactured  home  and  the 
lot  are  classified  as  realty,  the  lender's 
cost  of  premiums  for  hazard  insurance 
on  the  home  was  inadvertently  omitted 
from  the  final  rule  as  an  eligible  item  for 
inclusion  in  the  insurance  claim, 
although  the  proposed  rule  published  at 
49  FR  27533  on  July  5, 1984  did  provide 
for  inclusion  of  hazard  insurance 
premiums  in  a  combination  loan  claim. 
The  Department  proposes  to  amend 
§  201.55(b)  by  redesignating 
§  201.55(b)(5)(iii)  as  §  201.55(b)(5)(iv) 
and  adding  a  new  §201.55(b)(iii)  to  allow 
an  insurance  claim  on  a  combination 
home  and  lot  loan  to  include  the  cost  of 
hazard  insurance  on  the  home,  prorated 
to  the  date  of  disposition  of  the 
property. 

Corrections 

In  the  third  sentence  of  §  201.13.  the 
second  "of  should  have  been  "for".  The 
Department  proposes  to  make  this 
change  by  revising  the  sentence 
accordingly. 

Section  201.51(a)(2)  provides  that  'if  a 
lender  holds  one  or  more  mortgages  or 
other  security  instruments  senior  to  a 
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secured  property  improvement  loan,  and 
if  the  borrower  defaults  on  any  such 
instrument  or  on  the  property 
improvement  loan,  the  lender  may  both 
proceed  against  the  secured  property 
under  such  senior  security  instrument 
and  later  submit  a  claim  under  its  Title  I 
contract  of  insurance"  if  the  lender 
follows  certain  procedures.  The  quoted 
revision  contains  a  typographical  error; 
it  should  have  stated  that  the  lender 
may  proceed  against  the  property  under 
the  senior  security  instrument  and  flle  a 
Title  I  claim  only  if  the  borrower 
defaults  on  both  instruments.  The 
Department  proposes  to  make  the 
appropriate  correction. 

A  further  correction  is  required  in 
§  201.51(a)(2)(iv),  which  contains  a 
reference  to  S  201.55(b].  This  reference 
should  have  been  to  S  201.55(a).  and  the 
Department  proposes  to  amend 
§  201.51  (a)(2)(iv)  accordingly. 

Applicability  of  Proposed  Amendments 

In  accordance  with  §  201.3  of  the  Title 
I  regulations,  which  provides  that  some 
provisions  of  the  current  regulations  are 
applicable  to  ail  Title  I  loans,  and  others 
are  only  applicable  for  those  loans  for 
which  loan  applications  were  approved 
on  or  after  the  January  15. 1986  effective 
date,  some  of  these  proposed 
amendments  would  apply  to  all  loans 
reported  before,  on.  or  after  the  effective 
date  of  the  final  rule;  others  would  only 
apply  to  loans  for  which  loan 
applications  are  approved  on  or  after 
the  effective  date  of  the  rule. 

The  amendments  that  would  apply  to 
all  loans,  whether  reported  for  insurance 
before,  on.  or  after  the  effective  date  of 
the  Hnal  rule,  would  be  the  changes  to 
§§  201.10  {item  #3).  201.13  (item  #4) 
201.15  (item  #5),  201.21(b)(4)  (item  *8), 
201.24(b)  (item  #7).  201.25(c)  (item  #8). 
201.31(c)  (item  #11).  201.42  (item  #12). 
201.51  (item  #13).  and  201.55  (items  #14 
and  #15).  Amendments  that  would  only 
apply  to  loans  for  which  loan 
applications  are  approved  on  or  after 
the  effective  date  of  the  final  rule  would 
be  the  changes  to  §S  201.2  (item  #1). 
201.10  (item  #2),  201.21  (b)(3)  and  (e)(3) 
and  (4)  (item  #6).  201.24(a)  (item  #7). 
201.25(b)  (item  #8).  201.26  (item  #9). 
201.28  (item  #10).  and  201.31  (a)  and  (b) 
(item  #11). 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 


during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  the  General  Counsel.  Department  of 
Housing  and  Urban  Development,  Room 
10276. 451  Seventh  Street  SW.. 
Washington.  DC  20410. 

Regulatory  Impact 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulations.  Analysis  of  the  rule 
indicates  that  it  would  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  FlexilHlity  Act 

Under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  the  undersigned  hereby  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  majority  of  financial 
institutions  participating  in  the  Title  1 
program  are  large  depository  institutions 
and  none  of  the  proposed  changes  pose 
undue  burdens  for  small  entities  seeking 
to  conduct  title  I  loan  transactions. 

Regulatory  Agenda 

This  rule  was  listed  as  item  number 
902  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  25. 1988  (53  FR  13868)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are: 

14.110    Manufactured  Home  Loan 
Insurance — Financing  Purchase  of 
Manufactured  Homes  as  Principal 
Residences  of  Borrowers; 

14.142    Property  Improvement  Loan 

Insurance  for  Improving  All  Existing 
Structures  and  Building  of  New 
Nonresidential  Structures;  and 

14.162    Mortgage  Insurance — Combination 
and  Manufactured  Home  Lot  Loans. 

List  of  Subjects  in  24  CFR  Part  201 

Health  facilities.  Historic 
preservation.  Home  improvement. 
Mobile  homes.  Manufactured  homes  and 
lots.  Reporting  and  recordkeeping 
requirements. 


Accordingly,  the  Department  proposes 
to  amend  24  CFR  Part  201  as  follows: 

PART  201— TITLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

1.  The  authority  citation  for  24  CFR 
Part  201  continues  to  read  as  follows: 

Authority:  Sec.  2.  National  Housing  Act  (12 
U.S.C.  1703):  sec.  7(d).  Department  of  Housing 
and  Urban  Development  (42  U.S.C.  3535(d)). 

2.  Section  201.2  would  be  amended  by 
revising  paragraphs  (p).  (kk)(2).  and  (11) 
to  read  as  follows: 

S  201.2    Definitions. 

***** 

(p)  "Manufacturer's  invoice"  means  a 
document  issued  by  a  manufacturer  and 
provided  with  a  manufactured  home  to  a 
retail  dealer  which  separately  details 
the  wholesale  (base)  prices  at  the 
factory  for  specific  models  or  series  of 
manufactured  homes,  itemized  options 
(large  appliances,  built-in  items  and 
equipment),  and  specific  specialty  items, 
plus  actual  itemized  charges  for  freight 
(including  any  rental  of  wheels  and 
axles)  from  the  factory  to  the  dealer's  lot 
or  the  homesite  and  for  any  sales  taxes 
to  be  paid  by  the  dealer.  The  invoice 
may  recite  such  prices  and  charges  on 
an  itemized  basis  or  by  stating  an 
aggregate  price  or  charge,  as 
appropriate,  for  each  category.  The 
manufacturer  shall  certify  in  the  invoice 
as  follows: 

The  undersigned  certifies  under  applicable 
criminal  and  civil  penalties  for  fraud  and 
misrepresentation  that:  (1)  The  wholesale 
(base)  prices  for  the  manufactured  home, 
itemized  options,  and  specialty  items  as 
detailed,  the  charges  for  freight  and  dealer- 
paid  sales  taxes,  and  all  other  statements  in 
this  invoice  are  true  and  accurate:  (2)  all  such 
prices  reflect  the  actual  dealer  costs  at  the 
factory,  as  quoted  in  the  applicable  current 
manufacturer's  wholesale  (base)  price  list; 
and  (3)  except  for  any  payments  of  volume 
incentives  or  specidi  benefits  related  to  this 
transaction,  all  such  prices  and  charges 
exclude  any  costs  of — and  the  manufacturer 
will  make  no  payments  to  or  for  the  benefit  of 
the  dealer  and/or  home  purchaser 
concerning — trade  association  fees  or 
charges,  discounts,  bonuses,  refunds,  rebates, 
prizes,  loan  discount  points  or  other  financing 
charges,  or  anything  else  of  more  than  a 
nominal  value  of  $10  which  will  inure  to  the 
benefit  of  the  dealer  and/or  home  purchaser 
at  any  date. 


(kk)  *   *   * 

(2)  Whether  or  not  available  on  an 
optional  basis  do  not  increase  or 
decrease  the  wholesale  (base)  prices  for 
the  sale  of  a  specific  home,  itemized 
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options,  or  specialty  items,  or  the 

charges  for  freight  and  dealer-paid  sales 

taxes  as  detailed  in  the  manufacturer's 

invoice  for  a  specific  sale  to  a  retail 

dealer, 

*        *        *        *        « 

(11)  "Wholesale  (base)  price  list" 
means  the  price  )i8t(s).  as  periodically 
amended,  which  are  published  and 
distributed  by  a  home  manufacturer  to 
all  retail  dealers  in  a  given  maketing 
area,  quoting  the  actual  wholesale 
(base)  prices  at  the  factory  for  specific 
models  or  series  of  manufactured 
homes,  itemized  options,  and  specialty 
items  offered  for  sale  to  such  dealers 
during  a  specified  period  of  time.  The 
wholesale  (base)  prices  may  include  the 
manufacturer's  projected  costs  of 
providing  volume  incentives  and  special 
benefits  related  to  sales  to  dealers 
during  the  period.  All  such  wholesale 
(base)  prices  shall  exclude  any  costs  of 
trade  association  fees  or  charges, 
discounts,  bonuses,  refunds,  rebates, 
prizes,  loan  discount  points  or  other 
financing  charges,  or  anything  else  of 
more  than  a  nominal  value  of  $10  which 
will  inure  to  the  benefit  of  a  dealer  and/ 
or  home  purchaser  at  any  date.  Each 
price  list  and  amendment  shall  be 
retained  by  the  manufacturer  for  a 
minimum  period  of  six  years  from  the 
date  of  publication  so  as  to  be  available 
to  HUD  and  other  Federal  agencies  upon 
request. 


§201.10    [Amended] 

3.  Section  201.10  would  be  amended 
by  removing  paragraph  (b)(l)(ii)  and 
redesignating  paragraphs  (b)(l)(iii) 
through  (vi)  as  paragraphs  (b)(l){ii) 
through  (v). 

4.  Section  201.10  would  be  amended 
further  by  adding  a  new  paragraph 
(b)(l)(vi)  to  read  as  follows: 

§  201.10    Loan  amounts. 

***** 

(b)  *   *  * 

(1)  *   •   * 

(vi)  The  actual  cost  to  the  borrower  of 

a  garage,  carport,  patio  or  other 

comparable  appurtenance  to  the 

manufactured  home,  as  stated  in  the 

retail  purchase  contract  and  as 

approved  by  the  Secretary; 
•         *         •         •         • 

5.  Section  201.13  would  be  amended 
by  revising  the  third  sentence  to  read  as 

follows 

§  20 1 . 1 3    Interest  and  discount  points. 

■   '    ■  The  lender  also  may  negotiate 
with  the  dealer  the  amount  of  discount 
points,  il  any.  to  be  paid  by  the  dealer 
from  Its  own  resources  for  the  benefit  of 
the  borrower  t)e(oi'e  or  at  the  time  ol  the 


borrower's  initial  payment  to  the  lender. 

*  *      * 

6.  Section  201.15  would  be  revised  to 
read  as  follows: 

S  201.15    Late  charges  to  borrowers. 

(a)  Imposition  of  late  charge.  The  note 
may  provide  for  imposition  of  a  late 
charge  unless  precluded  by  State  law. 
The  late  charge  may  be  imposed  only  for 
installments  of  principal  and  interest 
which  are  in  arrears  for  the  greater  of  15 
calendar  days  or  the  number  of  days 
required  by  applicable  State  law  before 
such  a  charge  may  be  imposed.  Late 
charges  must  be  billed  to  the  borrower 
or  reflected  in  the  payment  coupon,  and 
evidence  that  they  have  been  paid  must 
be  in  the  loan  file  if  an  insurance  claim 
is  made. 

(b)  Amount  of  late  charge.  The  late 
charge  shall  not  exceed  the  lesser  of  (1) 
five  percent  of  each  installment  of 
principal  and  interest,  up  to  a  maximum 
of  $10  per  installment  for  any  property 
improvement  loan  and  $15  per 
installment  for  any  manufactiuvd  home 
loan,  or  (2)  the  maximum  amount 
permitted  by  applicable  State  law. 

(c)  Method  of  payment  Payment  of 
any  late  charge  connot  be  deducted 
from  the  monthly  payment  for  principal 
and  interest,  but  must  be  an  additional 
charge  to  the  borrower. 

(d)  Daily  interest  in  lieu  of  late 
charges.  In  lieu  of  late  charges,  the  note 
may  provide  for  interest  to  accrue  on 
installments  in  arrears  on  a  daily  basis 
at  the  interest  rate  in  the  note. 

7.  Section  201.21  would  be  amended 
by  revising  paragraphs  (b)(3)  and  (4)  and 
paragraphs  (e)(3)  and  (4)  to  read  as 
follows: 

§  201.21    Manufactured  home  loan 
eliglt>Utty. 

***** 

(b)  *  •  * 

(3)  The  proceeds  of  a  manufactured 
home  loan  shall  not  be  used  to  purchase 
furniture. 

(4)  The  proceeds  of  a  manufactured 
home  purchase  loan  may  be  used  for  the 
purchase,  construction  or  installation  of 
a  garage,  carport,  patio  or  other 
comparable  appurtenance  to  the 
manufactured  home,  as  stated  in  the 
retail  purchase  contract  and  as 
approved  by  the  Secretary.  The 
proceeds  of  a  combination  loan  may  be 
used  for  the  purchase,  construction  or 
installation  of  a  permanent  foundation, 
garage,  carport,  patio  or  other 
comparable  appurtenance  to  the 
manufactured  home 

•  •  •  •  « 

(e)'   •   • 

(3)  Where  the  manufactured  home  is 
to  be  placed  on  a  leased  site  m  a 


manufactured  home  park,  the  lender 
shall  obtain  certifications  from  the 
appropriate  State  or  local  government 
officials  that  the  park  complies  with 
minimum  standards  relating  to  vehicular 
access,  water  supply,  sewage  disposal, 
utility  connections,  and  other  aspects  of 
park  development.  Where  minimum 
State  or  local  standards  for  park 
development  are  not  established  or 
enforced,  the  lender  shall  obtain  a 
certification  from  a  registered  civil 
engineer  tht  the  park  meets  minimum 
standards  for  park  development 
prescribed  by  the  Secretary. 

(4)  When  the  manufactured  home  is  to 
be  placed  on  an  individual 
manufactured  home  lot  or  other  site 
owned  or  leased  by  the  borrower  (or  on 
an  Indian  land  site  under  paragraph 
(e)(1)  of  this  section),  the  lender  shall 
obtain  certifications  from  the 
appropriate  local  government  officials 
that: 

(i)  The  site  complies  with  local  zoning 
ordinances  and  regulations,  if  any; 

(ii)  Adequate  vehicular  access  from  a 
public  right-of-way  is  available  to  the 
site; 

(iii)  Adequate  water  supply  and 
sewage  disposal  facilities  are  available 
to  or  on  the  site;  and 

(iv)  Any  other  minimum  local 
standards  and  requirements  for  site 
suitability  are  met.  Where  minimum 
local  standards  for  water  supply  and 
sewage  disposal  are  not  estabUshed  or 
enforced,  the  lender  shall  obtain  a 
certification  from  a  registered  civil 
engineer  that  the  site  meets  minimum 
standards  for  water  supply  and  sewage 
disposal  prescribed  by  the  Secretary. 

8.  Section  201.24  would  be  amended 
by  revising  the  first  sentence  of 
paragraph  (a)(1),  paragraph  (a)(2).  and 
the  first  sentence  of  paragraph  (b)  to 
read  as  follows: 

§  201.24    Security  requtoements. 

(a)  Property  improvement  loans.  (1) 
Any  property  improvement  loan  in 
excess  of  $5,000  shall  be  secured  by  a 
recorded  lien  on  the  improved 
property.*  *  * 

(2)  Any  property  improvement  loan 
for  $5,000  or  less  (other  than  a 
manufactured  home  improvement  loan) 
shall  be  similarly  secured  if.  including 
such  loan,  the  total  amount  of  all  Title  1 
property  improvement  loans  obtained 
by  the  borrower  is  more  than  S5.000. 

(b)  Manufactured  home  loans.  Any 
manufactured  home  loan  shall  be 
secured  by  a  recorded  lien  on  the  home 
[or  lot  or  home  and  lot.  as  appropriate). 
Its  furnishings,  equipment,  accessories, 
and  appurtenances'  '  * 
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9.  Section  201.25  would  be  amended 
by  revising  paragraph  (b](2)(ii) —  and 
the  introductory  text  of  paragraph  (c)  to 
read  as  follows: 

§  201.25    Charges  to  borrower  to  obtain 
loan. 

***** 

(b)  *  *  • 
(2)  *  *  * 

(ii)  Premiums  paid  by  the  borrower  for 
the  first  year  of  comprehensive  and 
extended  hazard  insurance  coverage, 
including  premiums  for  flood  insurance 
where  applicable,  and  premiums  for 
single-interest  insurance; 
***** 

(c)  Fees  and  charges  which  may  not 
be  financed.  Except  for  any  discount 
points  to  be  paid  by  a  dealer  to  a  lender 
under  S  201.13,  the  following  fees  and 
charges  incurred  in  connection  with  a 
loan  insured  under  this  part  may  be 
collected  in  the  initial  payment  made  by 
the  borrower  or  may  be  paid  by  the 
lender,  but  may  not  be  included  in  the 
loan  amount  or  otherwise  financed  or 
advanced  by  the  dealer,  the 
manufacturer,  if  any,  or  any  other  party 

to  the  loan  transaction: 

***** 

10.  Section  201.26  would  be  amended 
by  revising  paragraph  (b](4][iii](C],  the 
first  sentence  of  paragraph  (b](6)(i).  and 
paragraph  (b](7)(ii)  to  read  as  follows: 

§201.26    Conditions  for  loan 
distMjrscmsnt. 

***** 

(b)  *  *  • 

(4)  *  *  * 

(iii)  •  *  * 

(C)  The  dealer  has  performed  the 
inspection  and  tests  required  under 
§  201.21(c)(3)  and.  as  installed  or  erected 
on  the  homesite,  the  manufactured  home 
has  sustained  no  structural  damage  or 
other  defects,  and  all  plumbing, 
mechanical  and  electrical  systems  are 
fully  operational;  and 
*        *        *        *        ft 

(6)  •  *  • 

(i)  In  the  absence  of  information  to  the 
contrary,  the  lender  may  accept  and  rely 
upon  a  certification  by  the  dealer  or 
seller  under  applicable  criminal  and 
civil  penalties  for  fraud  and 
misrepresentation  that  the  manufactured 
home,  any  options  (large  appliances, 
built-in  items  and  equipment),  and  any 
specialty  items  included  in  the  purchase 
price  of  the  home  or  to  be  financed  with 
loan  proceeds  have  been  delivered  to 
and  properly  installed  or  erected  on  the 
site,  and  any  other  work  to  be 
accomplished  at  the  site  and  financed 
with  loan  proceeds  has  been 
completed.*  *  * 

(7)  •  *  * 


(ii)  The  manufactured  home,  any 
options,  and  any  specialty  items 
included  in  the  purchase  price  of  the 
home  or  to  be  financed  with  loan 
proceeds  have  been  delivered  and 
completed; 
***** 

11.  Section  201.28  would  be  amended 
by  revising  the  second  sentence  of 
paragraph  (b)  to  read  as  follows: 

§  201.28    Flood  and  liaiard  insurance,  and 
Coastal  Barriers  properties. 

*  ft        ft        *        * 

(b)  Hazard  insurance.  *  *  *  Such 
insurance  shall  be  maintained  by  the 
borrower  for  the  full  term  of  the  loan  or 
until  the  property  is  repossessed  or 
foreclosed  by  the  lender,  and  in  an 
amount  at  least  equal  to  the  unpaid 
balance  of  the  loan.  *  *  * 

*  *        *        *        ft 

12.  Section  201.31  would  be  amended 
by  revising  paragraphs  (a),  (b).  and  (c)  to 
read  as  follows: 

S  20U1    Insurance  ctiarge. 

(a)  Insurance  charge.  For  each  eligible 
property  improvement  loan  and 
manufactured  home  loan  reported  and 
acknowledged  for  insurance,  the  lender 
shall  pay  to  the  Secretary  an  insurance 
charge  equal  to  the  loan  amount 
multiplied  by  0.50  percent,  multiplied  by 
the  number  of  years  of  the  loan  term. 
The  insurance  charge  shall  be  paid  in 
the  manner  prescribed  in  paragraph  (b); 
however,  no  charge  shall  be  made  for  a 
period  of  14  days  or  less,  and  a  charge 
for  a  full  month  shall  be  made  for  a 
period  of  more  than  14  days.  There  shall 
be  no  abatement  or  refund  of  an 
insurance  charge  except  as  provided  in 
paragraph  (e). 

(b)  Payment  of  insurance  charge.  (1) 
For  any  loan  having  a  maturity  of  25 
months  or  less,  payment  of  the  entire 
insurance  charge  prescribed  in 
paragraph  (a)  is  due  on  the  25th 
calendar  day  after  the  date  the 
Secretary  acknowledges  the  loan  report. 

(2)  For  any  loan  having  a  maturity  in 
excess  of  25  months,  payment  of  the 
insurance  charge  shall  be  made  in 
annual  installments,  with  the  first 
installment  due  on  the  25th  calendar  day 
after  the  date  the  Secretary 
acknowledges  the  loan  report,  and  the 
second  and  succeeding  installments  due 
on  the  25th  calendar  day  after  the  date 
of  billing  by  the  Secretary.  Annual 
installments  shall  be  paid  according  to 
the  following  schedule: 

(i)  For  any  property  improvement  loan 
having  a  maturity  in  excess  of  25 
months,  payment  shall  be  made  in 
annual  installments  of  0.50  percent  of 
the  loan  amount  until  the  insurance 
charge  is  paid. 


(ii)  For  any  manufactured  home  loan 
having  a  maturity  in  excess  of  25  months 
but  not  more  than  144  months,  payment 
shall  be  made  in  annual  installments  of 
1.00  percent  of  the  loan  amount  for  the 
first  three  years  of  the  loan  term,  0.75 
percent  of  the  loan  amount  for  the  next 
two  years,  and  0.50  percent  of  the  loan 
amount  for  all  succeeding  years  until  the 
insurance  charge  is  paid. 

(iii)  For  any  manufactured  home  loan 
having  a  maturity  in  excess  of  144 
months  but  not  more  than  192  months, 
payment  shall  be  made  in  annual 
installments  of  1.00  percent  of  the  loan 
amount  for  the  first  four  years  of  the 
loan  term,  0.75  percent  of  the  loan 
amount  for  the  next  three  years,  and  O.-SQ 
percent  of  the  loan  amount  for  all 
succeeding  years  until  the  insurance 
charge  is  paid. 

(iv)  For  any  manufactured  home  loan 
having  a  maturity  in  excess  of  192 
months,  payment  shall  be  made  in 
annual  installments  of  1.00  percent  of 
the  loan  amount  for  the  first  five  years 
of  the  loan  term,  0.75  percent  of  the  loan 
amount  for  the  next  four  years,  and  0.50 
percent  of  the  loan  amount  for  all 
succeeding  years  until  the  insurance 
charge  is  paid. 

(3)  All  insurance  charges  are 
considered  earned  when  paid. 

(c)  Penalty  charge  and  interest. 
Insurance  charges  not  received  from  the 
lender  by  the  due  date  specified  in 
paragraph  (b)  shall  be  assessed  a 
penalty  charge  of  four  percent  of  the 
amount  of  the  payment.  Insurance 
charges  received  from  the  lender  more 
than  30  days  after  the  due  date  specified 
in  paragraph  (b)  shall  also  be  assessed 
daily  interest  at  the  current  United 
States  Treasury  value  of  funds  rate,  as 
published  periodically  in  the  Federal 
Register.  However,  no  penalty  charge  or 
daily  interest  shall  be  assessed  if  the 
Secretary  fails  to  acknowledge  receipt 
of  the  loan  report  or  fails  to  issue  a 
proper  billing  to  the  lender  for  the 
insurance  charges. 
***** 

13.  Section  201.42  would  be  revised  to 
read  as  follows: 

§  201.42    Banlcruptcy,  Insolvency  or  deatti 
of  borrowers. 

(a)  Bankruptcy,  insolvency.  The 
lender  shall  file  a  proof  of  claim  with  the 
court  having  jurisdiction  when  the 
lender  has  timely  information  that  a 
borrower  is  involved  in  bankruptcy  or 
insolvency  proceedings,  except  that  a 
proof  of  claim  need  not  be  filed  if  the 
court  notifies  the  lender  that  the 
borrower  has  no  assets  and  a  proof  of 
claim  should  not  be  filed.  The  notice  of 
bankruptcy  and  a  copy  of  the  proof  of 
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claim  (or  the  notice  from  the  court  that  a 
proof  of  claim  is  not  required]  shall  be 
retained  in  the  loan  file. 

(b)  Death  of  a  borrower.  The  lender 
shal  file  a  proof  of  claim  with  the  court 
having  jurisdiction  when  the  lender  has 
timely  information  that  a  borrower  is 
deceased,  unless  the  lender  determines 
that  there  will  not  be  a  probate 
proceeding.  A  copy  of  the  proof  of  claim 
(or  documentation  as  to  why  a  proof  of 
claim  was  not  filed)  shall  be  retained  in 
the  loan  file. 

(c)  Responsibility  of  the  lender  after 
insurance  claim  is  filed.  After  the 
Secretary  pays  an  insurance  claim,  the 
Secretary  will  notify  the  bankruptcy  or 
probate  court,  as  appropriate,  that  the 
loan  has  been  assigned  to  the  United 
States  and  will  request  substitution  as 
the  party  to  whom  the  claim  is  owed. 
Until  the  insurance  claim  is  paid,  the 
lender  shall  take  ail  steps  necessary  to 
protect  the  interests  of  the  holder  of  the 
note  in  any  bankruptcy  or  probate 
proceeding. 

14.  Section  201.51  would  be  amended 
by  revising  paragraphs  (a)(2) 
introductory  text  and  (a){2)(iv)  and  the 
second  sentence  of  paragraph  (b)(3)  to 
read  as  follows: 

§201.51    Proceeding  against  the  loan 
security. 

(a)  *  *  * 

(2)  If  a  lender  holds  one  or  more 
mortgages  or  other  security  instruments 
senior  to  a  secured  property 
improvement  loan,  and  the  borrower 
defaults  on  both  the  senior  security 
instrument  and  the  property 
improvement  loan,  the  lender  may 
proceed  against  the  secured  property 
under  the  senior  security  instrument  and 
later  submit  a  claim  under  the  Title  1 
contract  of  insurance  only  if: 

«        *        *        *        • 

(iv)  The  lender  calculates  its  claim  for 
loss  on  the  property  imnprovement  loan 
in  accordance  with  §201.55(a). 

•  *         *         *         * 

(b)  *  •  * 

(3)  *  *  *  The  appraisal  should  reflect 
the  retail  value  of  comparable 
manufactured  homes  in  similar 
condition  and  in  the  same  geographic 
area  where  the  repossession  occurred, 
as  listed  in  a  current  value  rating 

publication  acceptable  to  the  Secretary. 

•  *  * 

§201.55    (Amended] 

15.  Section  201.55  would  be  amended 
by  removing  "and"  from  paragraph 
(b)(5)(ii)  and  by  redesignating  paragraph 
(b)(5)(iii)  as  paragraph  (b)(5)(iv). 

16.  Section  201.55  would  be  further 
amendd  by  revising  paragraph  (b)(l)(ii) 


and  by  adding  a  new  paragraph 
(b)(5)(iii]  to  read  as  follows: 

§20 1 .55    Calculation  of  insurance  claim 
payment 

***** 

(b)  *  •  * 

(1)  *  *  • 

(ii)  All  amounts  to  which  the  lender  is 
entitled  after  the  date  of  default  from 
any  source  relating  to  the  property, 
including  but  not  limited  to  such  items 
as  rent,  other  income,  recourse  recovery 
against  the  dealer,  hazard  insurance 
benefits,  single-interest  insurance 
benefits,  and  rebates  on  prepaid 
insurance  premiums;  and 
***** 

(5)  •  •  * 

(iii)  Premiums  for  hazard  insurance  on 
the  manufactured  home,  prorated  to  the 
date  of  disposition  of  the  property;  and 

***** 

Dated:  July  7. 1988. 
James  E.  Sciioenberger, 
General  Deputy,  Assistant  Secretary  for 
Housing  -  Federal  Housing  Commissioner. 
[FR  Doc.  88-18316  Filed  8-12-88:  8:45  am] 
BILUNG  CODE  42tO-27-M 


DEPARTIMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  Safety 
and  Pollution-Prevention  Equipment 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  Current  rules  governing 
offshore  oil  and  gas  operations  require 
that  safety  and  pollution-prevention 
equipment  (i.e.,  surface  safety  valves, 
underwater  safety  valves,  and 
subsurface  safety  valves)  be 
manufactured  in  accordance  with  a 
quality  assurance  program  specified  in 
the  rule.  On  July  6, 1988,  the  Minerals 
Management  Service  (MMS)  issued  a 
Notice  of  Proposed  Rulemaking  which 
would  amend  existing  rules  to  update 
the  American  National  Standard 
Institute/American  Society  of 
Mechanical  Engineers  (ANSI/ASME) 
SPPE-1  quality  assurance  standard  from 
the  1985  edition  to  the  1988  edition  and 
to  provide  for  the  recognition  of  the 
Amerian  Petroleum  Institute's  (API) 
quality  assurance  program,  API  Spec  Ql 
in  combination  with  API  Spec  14A  and 
Spec  14D,  as  an  acceptable  alternate  or 
optional  quality  assurance  program  for 
the  manufacture  of  safety  and  pollution- 


prevention  equipment.  This  Notice 
reopens  the  comment  period  for  an 
additional  45  days  to  allow  additional 
time  for  the  public  to  review  applicable 
documents  and  to  prepare  and  submit 
comments. 

DATES:  Comments  must  be  received  or 
postmarked  by  September  29, 1988. 

ADDRESSES:  Comments  should  be 
mailed  or  hand  delivered  to  the 
Department  of  the  Interior;  Minerals 
Management  Service:  Mail  Stop  646, 
Room  6A110;  12203  Sunrise  Valley 
Drive:  Reston,  Virgina  22091;  Attention: 
Gerald  D.  Rhodes. 

FOR  FURTHER  INFORMATION  CONTACT 

M.L.  Courtois:  Chief,  Offshore 
Inspection  and  Enforcement  Division; 
Minerals  Management  Service;  Mail 
Stop  647.  Room  6A200;  12203  Sunrise 
Valley  Drive;  Reston,  Virgina  22091; 
(703)  648-7750. 

SUPPLEMENTARY  INFORMATION:  The 

current  relations  requires  that  safety 
and  pollution-prevention  equipment  be 
manufactured  under  the  1985  edition  of 
the  ANSI/ASME  SPPE-1  quaUfy 
assurance  program.  On  July  6, 1988, 
MMS  issued  a  Notice  of  Proposed 
Rulemaking  (53  FR  25349)  to  amend  the 
regulations  to  recognize  the  API  quality 
assurance  program  using  API  Spec  Ql  in 
combination  with  API  Spec  14A  and 
Spec  140  as  an  acceptable  alternative  to 
the  ANSI/ASME  quality  assurance 
program  using  ANSI/ASME  SPPE-1.  The 
proposed  rule  also  would  incorporate  by 
reference  the  1988  edition  of  ANSI/ 
ASME  SPPE-1  in  place  of  the  1985 
edition  of  ANSI/ASME  SPPE-1. 

Comments  received  in  response  to  the 
proposed  rule  have  noted  that  response 
to  the  proposed  rule  requires  that 
interested  parties  obtain  copies  of  and 
review  referenced  documents  prior  to 
commenting  and  that  the  30-day 
comment  period  included  in  the  Notice 
of  Proposed  Rulemaking  was 
insufficient.  The  MMS  recognizes  the 
importance  of  these  documents  and  the 
complexities  of  determining  the 
impliotions  of  not  only  the  new 
documents  but  also  of  a  new  quality 
assurance  program.  Accordingly,  MMS 
is  reopening  the  comment  period  for  an 
additional  45  days.  This  will  provide 
interested  parties  with  an  additional  45 
days  to  complete  any  analyses  started 
during  the  original  30-day  comment 
period  and  to  prepare  and  submit 
comments. 

Comments  submitted  during  the 
original  comment  period  need  not  be 
resubmitted.  The  MMS  will  consider  all 
written  comments  received  between  July 
6,  the  date  of  publication  of  the  Notice  of 
Proposed  Rulemaking,  and  the  close  of 
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this  new  comment  period.  Persons 
wishing  to  comment  on  the  proposed 
rule  should  send  written  comments  to 
the  address  identified  above  by 
September  29. 1988. 

Date:  August  8, 1988. 
Thomas  A.  Readinger, 

Acting  Associate  Director  for  Offshore 

Minerals  Management. 

(FR  Doc  88-18355  Filed  8-12-88:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-1, 201-2,  201-23, 
201-24 

Implementation  of  Title  VIII, 
Paperwork  Reduction  Reauthorization 
Act  of  1986,  Pub.  L.  99-500  Regarding 
Automatic  Data  Processing  Equipment 

agency:  Information  Resources 

Management  Service.  GSA. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  Hnal  rule 
implements  certain  selected  portions  of 
the  Paperwork  Reduction 
Reauthorization  Act  of  1986  in  the 
Federal  Information  Resources 
Management  Regulations  (FIRMR). 
Among  other  changes,  the  amendment 
clarifies  the  applicability  of  the  FIRMR 
in  FIRMR  Part  201-1  to  the  management, 
acquisition,  and  use  of  various 
information  resources  by  Federal 
agencies.  In  this  regard,  key  phrases  in 
the  statute  such  as  "making  significant 
use"  and  "incidental  to  the 
performance"  have  been  clarified. 

FIRMR  Part  201-2  is  revised  to 
establish  an  umbrella  term  for  ADP  and 
telecommunications  resouces — Federal 
information  processing  (FIP)  resources. 
The  term  and  related  definitions,  is  an 
efficient  means  for  prescribing  uniform 
programs,  policies,  and  procedures  for 
ADP  and  telecommunications  resources. 
The  term  "commercial  items"  is  defined 
and  used  in  place  of  "general  purpose, 
commercially  available,  mass-produced" 
to  indicate  which  FIP  resources  should 
be  managed  and  acquire  under  FIRMR 
provisions. 

The  amendment  also  prescribes 
policies  and  procedures  in  FIRMR  Part 
201-24  for  use  in  determining  whether 
any  particular  procurement  must  be 
conducted  under  GSA's  exclusive 
procurement  authority. 

In  addition,  the  amendment 
streamlines  the  Delegations  Program  by 
establishing  uniform  procedures, 
uniform  blanket  delegations  of 
procurement  authority,  and  uniform 
agency  procurement  requests  (APRs)  for 


all  FIP  resources.  The  effect  of  these 
changes  to  FIRMR  Part  201-23  fs  to  set  a 
single  competitive  regulatory  blanket 
delegation  of  procurement  authority  of 
$2.5  million  for  moat  AOP  and 
telecommunications  resources.  The 
change  allows  GSA  to  focus  review 
activities  on  agencies'  overall  IRM 
programs  under  the  Procurement 
Management  Review  Program  and  on 
the  most  significant  agency  acquisitions 
under  the  Delegations  Program. 
The  amendment  also  adopts 
continuing  relevant  portions  of  FIRMR 
Temporary  Regulation  13  (51  FR  45887) 
that  immediately  addressed  the  impact 
of  the  same  statute,  and  consolidates  or 
eliminates  certain  portions  of  that  rule. 
This  amendment  supersedes  and 
cancels  FIRMR  Part  201-39,  Major 
Changes  and  New  Installations  of 
Telecommunication  Resources.  (Note. — 
It  also  supersedes  Subpart  201-38.2  of  a 
proposed  FIRMR  rule.  Revisions  of 
FIRMR  Telecommunications  Policies, 
(Project  No.  86.75)  that  was  announced 
in  a  notice  of  proposed  rulemaking 
appearing  in  the  Federal  Register  on 
September  23, 1987  (52  FR  35736).) 
DATE:  Comments  are  due  September  14. 
1988. 

ADDRESS:  Conunents  should  be 
submitted  to  the  General  Services 
Administration  (Project  KMP-87-7). 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT 

Phillip  R.  Patton,  Regulations  Branch, 
(KMPR),  Office  of  Information 
Resources  Management  Policy,  (202) 
566-0194.  or  FTS  566-0194.  The  full  text 
of  the  proposed  rule  is  available  upon 
telephone  request. 

SUPPLEMENTARY  INFORMATION:  (1)  On 

December  23, 1986,  FIRMR  Temporary 
Regulation  13  was  published  in  the 
Federal  Register  and  was  effective  that 
day.  It  implemented  applicable  portions 
of  the  Paperwork  Reduction 
Reauthorization  Act  of  1988  by 
incorporating  the  statutory  definition  of 
ADPE  in  the  FIRMR.  It  further  provided 
blanket  regulatory  delegations  of 
procurement  authority  for  those  cases 
where  the  amended  Brooks  Act  became 
apphcable  to  the  acquisition.  This 
amendment  codifies  relevant  portions  of 
FIRMR  Temporary  Regulation  13  and 
incorporates  additional  changes  from 
the  aforementioned  statute  as  described 
in  the  succeeding  paragraphs. 

(2)  Explanation  of  the  changes  being 
made  by  this  issuance  are  shown  below: 

(a)  In  Part  201-1.  the  following 
changes  will  be  made. 

(i)  Section  201-1.000-1  will  be 
amended  by  revising  paragraph  (c)  by 
removing  language  from  the  Paperwork 
Reduction  Act  of  1980  identifying 


"information  management  activities" 
and  substituting  the  definition  of 
"information  resources  management" 
that  was  provided  in  Pub.  L  99-500  (the 
Paperwork  Reduction  Reauthorization 
Act  of  1986). 

(ii)  Section  201-1.102-2  will  be 
amended  by  removing  outdated 
language  that  reflected  the  prior  review 
function  of  the  Office  of  Management 
and  Budget  under  Pub.  L.  89-306. 

(iii)  Section  201-1.102-3  will  be 
amended  by  removing  the  language 
included  in  that  section.  Exclusions  from 
the  Paperwork  Reduction 
Reauthorization  Act  of  1986  that 
reflected  the  exclusions  set  forth  in  Pub. 
L.  97-86  (10  U.S.C.  2315)  will  now  be 
more  appropriately  addressed  in  S  201- 
1.103,  Applicability. 

(iv)  Section  201-1.103  will  be  a.mended 
by  revising  the  section  completely.  This 
section  will  set  forth  in  much  greater 
detail  the  extent  of  FIRMR's 
applicability  to  Federal  agencies.  It  will 
address  management  and  use  of  records 
by  Federal  agencies,  management, 
acquisition,  and  use  of  Federal 
information  processing  (FIP)  resources 
by  Federal  agencies,  and  management, 
acquisition,  and  use  of  radio  equipment. 
The  inapplicability  of  the  FIRMR  will  be 
set  forth  including  those  instances  when 
the  use  of  FIP  resources  is  incidental  to 
the  acquisition.  The  statutory  exceptions 
to  Pub.  L.  99-500  will  be  stated  as  well 
as  the  exclusions  for 
telecommunications  resources  that  were 
set  forth  in  5  201-1.103(c)(4).  A  note  will 
be  added  that  provides  a  regulatory 
blanket  delegation  of  GSA's  exclusive 
procurement  authority  and  a  waiver  of 
FIRMR  provisions  for  non-commercial 
FIP  resources. 

(b)  In  Part  201-2,  the  folloiwng 
changes  will  be  made. 

(i)  A  new  definition  of  "Federal 
information  processing  resources"  will 
be  added. 

(ii)  A  new  definition  of  "Federal 
information  processing  equipment"  will 
be  added. 

(iii)  A  new  definition  of  "Federal 
information  processing  software"  will 
be  added. 

(iv)  A  new  definition  of  "Federal       

information  processing  services"  will  be 
added. 

(v)  A  new  definition  of  "Federal 
information  processing  support 
services"  will  be  added. 

(vi)  A  new  definition  of  "Federal 
information  pi-ocessing  related  supplies" 
will  be  added. 

(vii)  A  ne^yjefinition  of  "Federal 
informatio»fpro?fcssing  system  '  will  be 
added. 
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(viii)  A  new  definition  of 
"Telecommunications  resources"  will  be 
added. 

(ix)  A  new  definition  of  "Commercial 
items"  will  be  added. 

(x)  A  new  definition  of  "Radio 
equipment"  will  be  added. 

(xi)  A  new  definition  of  "Information" 
will  be  added. 

(xii)  A  new  definition  of  "Data"  will 
be  added. 

(xiii)  A  new  definition  of  "Television 
equipment"  will  be  added. 

(xiv)  A  new  definition  of  "Radar 
equipment"  will  be  added. 

(xv)  A  new  definition  of  "Sonar 
equipment"  will  be  added. 

(xvi)  A  new  separate  definition  of 
"Executive  agency"  will  be  added. 

(c)  Part  201-23  will  be  amended  and 
revised. 

(i)  Section  201-23.000  will  be  amended 
and  revised  to  more  fully  describe  the 
scope  of  the  part. 

(ii)  Subpart  201-23.1  will  be  amended 
and  revised  to  address  delegations  of 
GSA's  exclusive  procurement  authority 
for  FIP  resources. 

(iii)  Section  201-23.100  will  be 
amended  and  revised  to  more  accurately 
describe  the  scope  of  the  subpart. 

(iv)  Section  201-23.101  will  be 
amended  and  revised  to  prescribe  newly 
established  policies  regarding  GSA's 
exclusive  procurement  authority  for  FIP 
resources. 

(v)  Section  201-23.102  will  be 
amended  and  revised  to  set  forth  the 
policies  and  procedures  regarding 
accountability  for  acquisition  of  FIP 
resources  delegated  under  GSA's 
exclusive  procurement  authority. 

(vi)  Section  201-23.103  will  be 
amended  and  revised  to  describe  the 
methods  of  obtaining  delegations  of 
GSA's  exclusive  procurement  authority 
for  FIP  resources. 

(vii)  Section  201-23.103-1  will  be 
amended  and  revised  to  describe  the 
policies  and  procedures  regarding 
regulatory  blanket  delegations  of  GSA's 
exclusive  procurement  authority  for  FIP 
resources.  It  will  provide  a  regulatory 


blanket  delegation  of  GSA's  exclusive 
procurement  authority  for  non- 
commercial FIP  resources  and  waive 
FIRMR  provisions  for  such  resources. 

(viii)  Section  201-23.103-2  will  be 
amended  and  revised  to  provide  policies 
and  procedures  regarding  the 
establishment  of  agency  blanket 
delegations  of  GSA's  exclusive 
procurement  authority  for  FIP  resources. 

(ix)  Section  201-23.103-3  will  be 
amended  and  revised  to  provide  a  single 
method  for  submitting  an  agency 
procurement  request  and  obtainig  a 
delegation  of  procurement  authority  for 
acquiring  FIP  resources. 

(x)  Subpart  201-23.2  will  be  amended 
and  revised  to  address  delegations  of 
GSA's  multi-year  contracting  authority 
for  telecommunications  resources. 

(xi)  Section  201-23.200  will  be 
amended  and  revised  to  more  accurately 
describe  the  scope  of  the  subpart. 

(xii)  Section  201-23.201  will  be 
amended  and  revised  to  describe  GSA's 
authority  to  enter  into  multi-year 
contracts  for  telecommunications 
resources. 

(xiii)  Section  201-23.202  will  be 
amended  and  revised  to  set  forth  more 
accurately  the  agency's  accountability 
for  acquisitions  made  under  delegation 
of  GSA's  multi-year  contracting 
authority  for  telecommunications. 

(xiv)  Section  201-23.203  will  be 
amended  and  revised  to  more  accurately 
prescribe  policies  and  procedures 
relating  to  GSA's  blanket  multi-year 
contracting  authority  for 
telecommunications  resources  delegated 
to  Executive  agencies. 

(d)  In  Part  201-24.  the  following 
changes  will  be  made. 

(i)  Section  201-24.107  will  be  added  to 
prescribe  new  policies  and  procedures 
regarding  FIP  resources  that  are 
included  within  general  procurement 
requirements.  It  is  designed  to  ensure 
that  FIP  resources  are  acquired  under 
GSA's  exclusive  procurement  authority 
unless  such  resources  are  incidental  to 
the  performance  of  general  procurement 
requirements.  It  further  provides  a 


procedure  so  that  Federal  agencies  may 
request  a  deviation  to  conduct 
procurements  outside  the  provisions  of 
the  FIRMR  even  though  the  requirement 
meets  the  definition  of  incidental  as  set 
forth  in  §  201-1.103(c](2)(ii)(A). 

(ii)  Section  201-24.202  will  be  retilled 
and  modified  to  incorporate  the  policy 
that  was  in  §  201-1. 103(b)(2).  This 
addition  rquires  Federal  agencies  to 
include  in  solicitations  and  resultant 
contracts  terms,  conditions,  and  clauses 
which  apply  the  full  and  open 
competition  objective  to  the 
procurement  of  ADP  resources  by 
Federal  contractors  in  certain  situations. 

(b)  The  General  Services 
Administration  has  determined  that  this 
rule  is  not  a  major  rule  for  the  purposes 
of  Executive  Order  12291  of  February  17, 
1981.  GSA  actions  are  based  on 
adequate  information  concerning  the 
need  for.  and  the  consequences  of  the 
rule.  The  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  is  a  Govemmentwide  regulation 
that  will  have  little  or  no  net  cost  effect 
on  society.  It  is  therefore  certified  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act{5U.S.C.  eoie/se?.). 

List  of  Subjects  in  41  CFR  Fart  201-1, 
201-2,  201-23,  and  201-24 

Computer  technology.  Government 
procurement.  Government  property 
management,  Telecommunications, 
Information  resources  activities. 
Government  records  management. 
Hearing  and  appeal  procedures. 
Competition. 

(4)  This  amendment  supersedes  and 
cancels  FIRMR  Temporary  Regulation 
13  upon  its  effective  date. 

Dated:  February  10. 1988. 
Francis  A.  McDonough, 
Deputy  Commissioner  for  Federal 
Information  Resources  Management. 
[PR  Doc.  88-18341  Filed  8-12-88:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  Quallmetrics  Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to 
Quallmetrics  Inc..  having  a  place  of 
business  in  Sacramento,  California,  an 
exclusive  license  in  the  United  States 
and  certain  foreign  countries  under  the 
rights  of  the  United  States  of  America  to 
manufacture,  use.  and  sell  products 
embodying  the  invention  entitled  "Quad 
Disk  Static  Pressure  Probe,"  United 
States  Patent  Application  Serial  Number 
7-210,546.  The  patent  rights  in  this 
inventiion  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secrettiry  of 
Commerce,  and  to  The  University  of 
Colorado  Foundation,  Inc.  NTIS  has 
been  authorized  to  license  all  of  the 
patents  ri^ts  in  this  invention. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  Ucense 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Charles  A. 
Bevelacqua.  Office  of  Federal  Patent 
Licensing.  NTIS.  Box  1423,  Springfield. 
VA  22151. 
Douglas  ].  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
[FR  Doc.  88-18343  Filed  8-12-88:  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1988  commodities  to  be 
produced  by  workshops  for  the  blind  or 
other  severely  handicapped. 
EFFECTIVE  DATE:  September  14, 198a 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley.  Jr.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  June 
3, 1988.  the  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped  published  a  notice  (53  FR 
20359)  of  proposed  additions  to 
Procurement  List  1988,  December  10, 
1987  (52  FR  46926).  The  intent  of  the 
notice  was  to  add  the  GSA  Zone  1 
requirements  for  NSN  8540-00-530-3770 
to  the  Procurement  List.  The  state  of 
Rhode  Island,  which  is  in  Zone  1,  was 
inadvertently  omitted  from  the  states 
listed.  The  current  contractor,  the  only 
commenter,  addressed  the  addition  of 
the  GSA  Zone  1  requirements. 
Accordingly,  the  entire  GSA  Zone  1 
requirements  for  this  commodity, 
including  Rhode  Island,  are  being  added 
to  the  Procurement  List  by  this  final  rule. 
However,  comments  relative  to  the 
inclusion  of  Rhode  Island  in  this 
addition  action  will  be  considered  if 
received  prior  to  the  effective  date  of 
this  notice. 

Comments  were  received  from  the 
current  contractor  for  one  of  the  items  of 
toilet  paper  proposed  for  addition  to  the 
Procurement  List.  The  issues  raised  in 
the  comments  concerned  the 
continuation  of  competitive  bidding  for 
these  items  in  order  for  the  Government 
to  obtain  the  lowest  price,  the  ability  of 
the  workshop  to  effectively  comply  with 
GSA  contracting  procedures,  the  impact 
on  subcontractors  who  are  small  and 
small  disadvantaged  businesses,  and  the 
cumulative  effect  of  future  additions  of 
additional  portions  of  the  Government's 
requirements  for  these  items. 


Best  Price  for  Government 

The  commenter  stated  that  the  marker 
for  paper  and  paper  tissue  is  very 
competitive  which  results  in  the  prices 
submitted  to  the  Government  being  very 
low.  He  indicated  that  the  items  should 
continue  to  be  purchased  on  a 
competitive  basis  in  order  to  obtain  the 
best  price  for  the  Government. 

Under  the  Committee's  Act,  the 
Committee  is  responsible  for 
determining  "fair  market  prices"  for 
commodities  and  services  on  the 
Procurement  List  (41  U.S.C.  47(b)).  The 
Committee  considers  that  the 
reasonable  bids  received  by  the 
Government  for  the  item  under 
consideration  are  the  best  measure  of 
the  market  for  that  item.  Under  its 
longstanding  pricing  policy,  the  initial 
fair  market  prices  for  items  being  added 
to  the  Procurement  List,  which  have 
been  recently  procured  by  the 
Government,  are  based  on  the  median  of 
the  reasonable  bids  which  were 
received  on  the  most  recent 
procurement,  or  the  award  price 
increased  by  5%,  whichever  is  greater. 
Thus,  the  workshop  is  not  required  to 
produce  this  toilet  paper  at  the  award 
prices. 

The  fair  market  prices  established  by 
the  Committee  for  these  items  are 
considered  to  be  reflective  of  the  market 
for  the  toilet  paper  and  are  fair  market 
prices  within  the  policies  and 
procedures  of  the  Committee. 

Compliance  with  GSA  Contracting 
Procedures 

The  commenter  questioned  the  ability 
of  the  workshop  to  effectively  comply 
with  GSA  contracting  procedures.  He 
indicated  that  his  firm  has  refined  the 
necessary  procedures  and  organized  the 
essential  administrative  support  for 
servicing  Government  contracts 
efficiently. 

The  woricshop  proposed  to  produce 
this  toilet  paper  received  the  most 
recent  contract  to  produce  NSN  8540- 
01-055-6094.  That  item  is  identical  to  the 
other  item  NSN  8540-00-530-3770  except 
for  packaging.  The  workshop  was 
inspected  by  the  procuring  activity  and 
determined  capable  of  producing  the 
items  involved  in  compliance  with  the 
Government's  requirements.  The 
National  Industries  for  the  Blind  has 
performed  an  on-site  inspection  of  the 
workshop  and  has  indicated  that  it  is 
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capable  of  complying  with  the 
Government's  commercial  item 
description  and  delivery  requirements 
for  the  items  involved.  Based  on  the 
preceding,  the  Committee  has 
determined  that  the  workshop  is 
capable  of  producing  the  toilet  paper  in 
compliance  with  the  commercial  item 
description  and  within  the  time  frames 
required  by  the  Government. 

Impact  on  Small  Business 
Subcontractors 

The  commenter  stated  that  the 
addition  of  the  toilet  paper  to  the 
Procurement  List  will  not  only  affect  the 
prime  contractor,  but  also  small  and 
small  disadvantaged  businesses  with 
which  such  suppliers  conduct  business 
In  relation  to  GSA  contracts.  The 
workshop  is  the  most  recent  contractor 
for  one  of  the  two  items  included  in  the 
proposal.  These  items  are  procured 
twice  each  year  and  cover  the 
requirements  of  the  Government  for  a 
six-month  period.  In  determining  impact, 
the  Committee  considered  awards  made 
for  the  items  for  the  annual  period.  The 
value  of  the  commenting  firm's  contract 
for  one  of  these  items  represents  Vio  of 
one  percent  of  its  annual  sales  and 
about  1.6%  of  the  annual  sales  of  the 
other  competitive  contractor  for  the 
item.  This  is  not  considered  to  be 
serious  impact.  Regarding  the  effect  of 
the  addition  on  small  and  small 
disadvantaged  businesses,  the 
workshop  is  required  by  Committee 
regulations  (41  CFR  51^.4(b)]  to 
accomplish  the  maximum 
subcontracting  to  small  business 
concerns  that  it  finds  consistent  with 
efficient  performance  in  producing 
commodities  on  the  Procurement  List. 
Thus,  the  addition  of  the  items  to  the 
Procurement  List  should  have  little,  if 
any.  effect  on  the  small  business 
subcontractors  since  the  workshop  will 
be  utilizing  those  firms  when  possible 
and  necessary  for  the  efficient 
production  of  these  items. 

Cumulative  Effect  of  Future  Additions 

The  commenter  expressed  a  concern 
with  the  cumulative  effect  of  future 
additional  which  would  expand  the 
workshop's  production  of  these  items 
under  the  Committee's  program. 

The  paramount  issue  is  whether  or  nol 
the  addition  of  this  toilet  paper  severely 
impacts  the  current  contractors.  In 
deciding  whether  or  not  a  proposed 
addition  lo  the  Procurement  List  would 
have  a  serious  adverse  impact  on  the 
current  or  most  recent  contractor,  the 
Committee  is  required  by  regulation  (41 
CFR  51-2.6(d)  to  give  particular 
attention  to  the  possible  impact  on  thai 


contractor's  sales,  including  any 
cumulative  impact  as  a  result  of  other 
recent  Committee  actions.  This 
regulation  would  also  apply  to  a  future 
decision  to  add  another  portion  of  the 
Government's  requirements  for  this 
toilet  paper  to  its  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  are  hereby  added  to 
Procurement  List  1988: 

Paper,  Toilet  Tissue 

8540-00-530-3770 

(Requirements  for  GSA  Zone  1  only) 

8540-01-055-6094 

E.R.  Alley.  )r.. 

Acting  Executive  Director. 

|FR  Doc.  88-18294  Filed  8-12-88:  8:45  am| 

BILLING  CODE  W20-33-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DIA  Scientific  Advisory  Committee; 
Meeting 

agency:  Defense  Intelligence  Scientific 
Advisory  Committee,  DOD. 
action:  Notice  of  closed  meeting. 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L. 
92-463,  as  amended  by  section  5  of  Pub. 
L.  94—409.  notice  is  hereby  given  that  a 
closed  meeting  of  the  DIA  Scientific 
Advisory  Committee  has  been 
scheduled  as  follows: 

DATES:  Wednesday  and  Thursday. 

September  7-8, 1988.  9:00  a.m.  to  5:00 

p.m.  each  day. 

ADDRESS:  The  DIAC,  Boiling  AFB, 

Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  John  E.  Hatlelid. 


USAF,  Executive  Secretary,  DIA 
Scientific  Advisory  Committee. 
Washington,  DC  20340  (202/373-4930). 

SUPPlfMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 

discussion  of  classified  information  as 

defined  in  section  552b(c)(l).  Title  5  of 

the  U.S.  Code  and  therefore  will  be 

closed  to  the  public.  The  Committee  will 

receive  briefings  on  and  discuss  several 

current  critical  intelligence  issues  and 

advise  the  Director.  DIA  on  related 

scientific  and  technical  intelligence 

matters. 

Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Office,  Department  of  Defense. 

August  10.  1988. 

[PR  Doc.  88-18363  Filed  8-12-88:  8:45  am| 

BILLING  CODE  M10-01-M 


Performance  Review  Board; 
Membership  Appointments 

AGENCY:  Defense  Mobilization  Systems 
Planning  Activity,  DOD. 

ACTION:  Announce  membership  of 
Performance  Review  Board. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Defense  Mobilization  Systems  Planning 
Activity  (DMSPA).  The  publication  of 
the  PRB  membership  is  required  by  5 
U.S.C.  4314(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  and  performance 
awards  to  the  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Loma  ].  D.  Jons,  Resource 
Management  and  Support  Services, 
Defense  Mobilization  Systems  Planning 
Activity,  c/o  OASD(FM8iP), 
Correspondence  &  Control  Division,  The 
Pentagon,  Room  3E-759,  Washington, 
DC  20301,  (703)  756-7913. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  4314(c)(4).  the 
following  register  constitutes  members 
of  the  Defense  Mobilization  Systems 
Planning  Activity  PRB  who  will  serve 
one-year  renewable  terms  effective 
August  22, 1988. 
Mr  John  W.  Beach 
Mr  Bruce  |.  Campbell 
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Or.  Michael  L  lo^edo 
Dr.  David  T.  Signori,  Jr. 
Mr.  Thomas  M.  Stanners 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
August  10. 1988. 

|FR  Doc  88-18362  Filed  8-12-88;  &45  am) 

BILUN6  COOC  MW-01-M 

DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[ERA  Docket  No.  8S-11-NG] 

Norttieast  Gas,  Inc^  Order  Extending 
Blanket  Authorization  To  import 
Natural  Gas 

agency:  Economic  Regulatory 
Administration.  DOE. 

action:  Order  extending  blanket 
authorization  to  import  natural  gas  from 
Canada. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Northeast  Gas, 
Inc.  (NGI).  an  extension  of  its  existing 
blanket  authorization  to  import  up  to  100 
Bcf  of  Canadian  natural  gas  over  a  two- 
year  term  which  expired  March  31. 1988. 
The  order  authorizes  NGI  to  import  up 
to  100  BCF  of  natural  gas  over  a  two- 
year  term  beginning  on  date  of  first 
delivery  after  expiration  of  NGI's 
existing  import  authorization.  The  gas  is 
for  resale  to  20  local  distribution 
companies  in  the  U.S.  Northeast. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  GA-076. 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  August  8. 1988. 
Constance  L.  Buckley, 
Acting  Director.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 

(FR  Doc.  88-18397  Filed  8-12-88;  8:45  am] 

BILUNO  COM  6450-ei-M 


i 


[ERA  Docket  Na  8S-43-NG1 

Tennessee  Gas  Pipeline  Co^ 
Application  To  Extend  an 
Authorization  To  import  Natural  Gas 
From  Canada 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 


ACTION:  Notice  of  application  to  extend 
authorization  to  import  natural  gas  from 
Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  E)epartment 
of  Energy  (DO£)  hereby  #««  notes  ef 
receipt  on  |b^  20. 1968,  of  an  application 
from  Tennessee  Gas  Pipeline  Company 
(Tennesaee)  to  amend  its  existing 
blanket  authority  to  import  up  to  75,000 
Mcf  per  day  of  "special  purchase  gas" 
from  its  Canadian  supplier.  ProGas  Ltd. 
(ProGas)  by  extending  such  authority 
through  October  31,  2000. 

The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene 
or  notices  of  intervention,  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  conunents  are  due  to  be  filed  no 
later  than  September  14. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward ).  Peters,  jr^  Natural  Gas 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Forrestal  Building,  Room  GA-076, 
1000  Independence  Ave.  SW.. 
Washington,  DC  20585,  (202)  586-8162. 
Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing.  Office  of  General  Counsel. 
U.S.  Department  of  Energy.  Forrestal 
Building.  Room  6E-042,  Washington, 
DC  2058S,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION: 
Tennessee  is  currently  authorized  under 
DOE/ERA  Opinion  and  Order  No.  131 
(Order  131),  issued  June  19, 1986,  to 
import  up,to  75.000  Mcf  per  day  of 
Canadian  natural  gas  through  October 
31.  2000,  in  accordance  with  the 
provisions  of  its  November  25, 1985,  gas 
purchase  agreement,  as  amended,  with 
ProGas.  Order  131  also  permitted 
Tennessee  to  assign  its  rights  and 
obligations  with  respect  to  the  purchase, 
receipt  and  payment  for  any  and  aU  of 
the  gas  designated  as  "special  purchase 
gas"  to  third  parties  through  spot  sales 
for  a  period  of  two  years  from  the  date 
of  the  first  such  sale.  Special  purchase 
gas  is  Canadian  natural  gas  that  ProGas 
may  offer  for  sale  to  Tennessee  from 
time  to  time  under  their  gas  purchase 
contract  at  a  commodity  charge  less 
than  the  commodity  charge  otherwise  in 
effect  Tennessee  can  buy  that  gas  for  its 
system  supply  or  assign  its  right  to 
purchase  that  gas  to  a  third  party 
without  forfeiting  its  rights  to  credit  such 
volumes  toward  its  take-or-pay 
obligation.  Tennessee  asserts  that  this 
arrangement  provides  a  more 
expeditious  mechanism  for  adjusting 


prices  to  meet  changing  market 
conditions  than  provided  for  by  the 
quarterly  adjustment  provisions  of  the 
contract  authorized  in  Order  131. 
Tennessee's  first  take  of  special 
purchase  gas  was  in  August  1986, 
according  to  its  first  quarterly  report  to 
the  ERA  covering  its  third  quarter 
activity  under  Order  131.  To  date, 
Tennessee  has  reported  three  takes  of 
special  purchase  gas  totaling  2,088,750 
Mcf. 

Tennessee  requests  the  ERA  to  amend 
its  import  authorization  under  Order  131 
by  extending  its  authority  to  import 
special  purchase  gas  &om  August  1988, 
through  October  31.  2000.  without 
amending  any  other  terms  and 
conditions  of  Order  131.  In  support  of  its 
request  for  a  long-term  extension  of  its 
blanket  authorization.  Tennessee 
asserts  that  ERA'S  justification  for 
denial  of  its  original  request  for  a 
concurrent  term  with  its  regular  supply 
arrangement  on  the  basis  of  the 
experimental  nature  of  the  blanket 
authorization  concept  is  no  longer  valid. 
Tennessee  claims  that  the  short-term 
blanket  import  authorization  program  is 
not  as  experimental  as  when  Order  131 
was  issued  and  that  it  has  worked  well 
since  its  inception.  In  support  of  this 
claim,  Tennessee  cites  an  instance  in 
1986  when  it  purchased  gas  under  its 
special  purchase  contract  provision  at  a 
commodity  charge  of  $1.30  per  MMBtu 
that  enabled  Tennessee  to  liquidate  a 
sizable  take-or-pay  obligation  resulting 
in  an  actual  cost  of  its  special  purchase 
gas  of  less  than  the  $.94  per  MMBtu  paid 
for  its  regular  purchase  gas  during  the 
same  period.  'Tennessee  also  claims  that 
in  March  of  1988,  it  released  up  to  5,000 
Mcf  per  day  of  gas  to  ProGas  for  sale  to 
others  which  resulted  in  a  $.06  per  Mcf 
credit  to  Tennessee  by  ProGas  for  gas 
sold  under  that  release.  Tennessee 
further  states  that  the  availability  of  its 
special  purchase  gas  enhances 
competition  in  the  market  it  serves  and 
notes  that  two  Federal  Courts  of 
Appeals  have  upheld  the  ERA's  blanket 
import  authorization  program. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  the  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  Tennessee  has 
asserted  that  the  volumes  are  needed 
over  the  requested  term  and  that  its 
contract  provision  for  special  gas 


purchases  is  competitive.  Parties 
opposing  the  amended  arrangement 
bear  the  burden  of  overcoming  this 
assertion. 

All  parties  should  be  aware  that,  in 
accordance  with  its  present  policy  and 
past  practice,  if  the  ERA  approves  the 
requested  extension  of  the  blanket 
authorization,  it  may  limit  the  term  to 
two  years. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  this 
proceeding  and  to  have  written 
comments  considered  as  a  basis  for  any 
decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  MO-itten  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  interventions,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
Room  GA-076.  RG-23.  Forrestall 
Building,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585,  (202)  586-9478. 
They  must  be  filed  no  later  than  4:30 
p.m.  e.d.t.,  September  14, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  comments  should  explain 
why  they  are  necessary.  Any  request  for 
an  oral  presentation  should  identify  the 
substantial  question  of  fact,  law  or 
policy  at  issue,  show  that  it  is  material 


and  relevant  to  a  decision  on  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  upon  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Tennessee's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

issued  in  Washington,  DC,  on  August  8, 
198& 

Constance  L  Buckley, 
Acting  Director,  Office  of  Fuels  Programs 
Economic  Regulatory  Administration. 
[PR  Doc.  88-18398  Filed  8-12-88;  8:45  am] 
BILLDW  CODE  S450-01-M 


[ERA  Docket  No.  88-22-NG] 

Western  Gas  Marketing  U.S  JL  LtcU 
Order  Granting  Blanltet  Authorization 
To  Import  and  Export  Naturai  Gas 

agency:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Order  Granting  blanket 

authorization  to  import  natural  gas  from 

Canada. 

SUMMARV:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Western  Gas 
Marketing  U.S.A.  Ltd.  (Western)  blanket 
authorization  to  import  natural  gas  from 
Canada  and  to  export  natural  gas  to 
Canada.  The  order  issued  in  ERA 
Docket  No.  88-24-NG  authorizes 
Western  to  import  up  tr  300  Bcf  of 
natural  gas  and  to  expon  up  to  100  Bcf 
over  a  two-year  period  for  sale  in  the 
North  American  spot  markets. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 


Gas  Division  Docket  Room.  GA-076. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
(202)  588-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  August  8. 1988. 
Constance  L.  Buckley. 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
(FR  Doc.  88-18399  Filed  8-12-88;  8:45  am) 

BUXING  CODE  «450-OI-« 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  G-11587-002,  et  aL] 

ARCO  ON  and  Gas  Co^  Division  of 
Atlantic  Richfield  Co,  et  aL; 
Applications  for  Certificates, 
Abandonment  of  Service  and 
Amendment  of  Certificates  > 

August  9. 1988. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
seel  natural  gas  in  interstate  commerce, 
to  abandon  service  or  to  amend 
certificates  as  described  herein,  all  as 
more  fully  described  in  the  respective 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  August 
31, 1988.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 


'  Thif  notice  does  no<  provide  for  couolidalion 
for  hearing  of  the  several  matters  covered  herein. 


BEST  COPY  AVAILABLE 
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Docket  No.  and  Date  Filed 


ApplicarTt 


Purchaser  and  Location 


Description 


G-11587-002.  0.  July  18.  1988. 
G-19544-000,  B,  July  18,  1988 


CI63- 1491 -001,  D,  July  25.  1988 . 
CI66-701-001,  CF,  July  13,  1988 
CI75-227-002,  D,  July  20,  1988  ... 
CI76-761-001,  D,  June  24.  1988.. 
CI78-654-001.  E.  July  15.  1988.... 

CI80- 138-002,  E,  July  13.  1988 

CI88-512-000,  B,  June  27,  1988.. 


CI88-519-000  (CI66-808),  B,  July 

7,  1988. 

CI88-52O-000  (CI66-639),  D,  July 

8,  1988. 

CI88-521-000  (CI61-1429)  B,  July 

8.  1988. 
CI88-522-000  (CI71-679),  D,  July 

8,  1988. 

CI88-523-000  (CI69-321).  D,  July 

11.  1988. 
CI88-524-000  (CI65-665),  D.  July 

11.  1988. 
CI88-525-000  (CI65-662),  D,  July 

11,  1988. 
CI88-526-000  (CI65-664).  D,  July 

11.  1988. 
CI88-527-000  (CI65-667).  D.  July 

11,  1988. 
CI88-528-000  (CI65-666),  0,  July 

11.  1988. 
CI88-529-000  (CI68-1428),  D,  July 

11,  1988. 
CI88-530-000  (CI69-333).   D.  July 

11.  1988. 
CI88-53 1-000  (CI69-307),  D,  July 

11,  1988. 
CI88-532-000  (CI69-308),   D,  July 

11,  1988. 
CI88-533-000  (CI78-955),  B,  July 

14,  1988. 
CI88-534-000  (CI79-436),  0.  July 

14,  1988. 
Ci88-536-000    (CI80-84-000),    D, 

July  18,  1988. 
CI88-537-000     (CI80-86-000),     D, 

July  18.  1988. 
CI88-538-000     (CI80-85-000),     D, 

July  18,  1988. 
CI88-539-000   (CI76-357),   B,  July 

18,  1988. 
C188-540-000  (CI62-1234).  B,  July 

18,  1988. 
CI88-542-000  (CI68-495),  0,  July 

26,  1988. 

CI88-544-000  (CI76-331),  D,  July 

20.  1988. 
CI88-547-000    (G-19728).    D,   July 

22.  1988 
CI88-548-000   (Ciee-IOI).   D,  July 

22,  1988. 


ARCO  Oil  and  Gas  Company,  Division  of  Atlantic 
Richfield  Company,  P.O.  Box  2819,  Dallas,  TX 
75221. 

Phillips  66  Natural  Gas  Company,  990-G  Plaza  Office 
Building,  Bartlesville,  OK  74004. 

ARCO  Oil   and   Gas  Company,   Division  of  Atlantic 

Richfield  Company. 
Tenneco  Oil  Company,  P.O.  Box  2511,  Houston,  TX 

77252. 
OXY  USA  Inc.  (formerly:  Cities  Service  Oil  and  Gas 

Corporation),  P  O.  Box  300,  Tulsa,  OK  74102. 
Amoco  Production  Company,  P.O.  Box  3092.  Houston, 

TX  77253. 
Conoco  Inc..  P.O.  Box  2197.  Houston.  TX  77252 


Conoco  Inc. 


TXO  Production  Corp.,  First  City  Center,  1700  Pacific 

Ave..  Dallas,  TX  75201. 
ARCO  Oil  and  Gas  Company,   Division  of  Atlantic 

Richfield  Company. 
Tenneco  Oil  Company 


Sun  Exploration  arx)  Production  Company,  P.O.  Box 

2880.  Dallas,  TX  75221-2880. 
Mobil  Exploration  and  Producing  North  Anrterica  Inc.. 

Nine  Greenway   Raza— Suite  2700.   Houston,   TX 

77046-0957. 
Sohio  Petroleum  Company,  P.O.  Box  4587,  Houston, 

TX  77210. 
do 


..do.. 


..do.. 


..do.. 


..do.. 


..do.. 


Sohio  Petroleum  Company.. 


..do.. 


..do.. 


Tenneco  Oil  Company. 
Tenneco  Oil  Company. 


GEO  Oil  &  Gas  Company  of  Houston,  PO.  Box  2511, 

Houston.  TX  77252. 
do 


GEO  Oil  &  Gas  Company  of  Houston. 


ARCO  Oil  and  Gas  Company,   Division  of  Atlantic 

Richfield  Company. 
Sun  Exploration  arxJ  Production  Company 


Tenneco  Oil  Company ., 


ARCO  Oil  and  Gas  Company,   Division  of  Atlantic 

Richfield  Company. 
Tenneco  Oil  Company 


do 


Natural  Gas  Pipeline  Company  of  America,  Twin  Field, 
Har>sford  County,  Texas. 

Panhandle    Eastern     Pipe    Line    Company,    South 

Guyman  and  Hugoton  Fields,  Sherman  and  Hans- 
ford Counties,  Texas,  and  Texas  County,  Oklahoma. 
Panfiandle  Eastern  Pipe  Line  Company,  Putnam  (N.E. 

Trail)  Field,  Dewey  County,  Oktafxxna 
Tennesee  Gas  Pipeline  Company.  Urscfiel  Field,  Starr 

Courrty,  Texas. 
KN  Energy,  Inc.,  Bradst^w  Field,  Hamilton  County, 

Kansas. 
El  Paso  Natural  Gas  Company,  Spraberry  Field.  Mid- 

larxJ  County,  Texas. 
Transcontinental   Gas   Pipe    Line   Corporation,    East 

Cameron  Block  57,  Offshore  Louisiana 
United  Gas  Pipe  Line  Company,  High  Island  Block  A- 

490.  Offshore  Texas. 
Transcontinental   Gas  Pipe   Line  Corporation.   Dunn 

Field,  Live  Oak  County.  Texas. 
El  Paso  Natural  Gas  Company,  West  Waha  Fiek). 

Reeves  County,  Texas. 
Williams  Natural  Gas  Company,  WayrKika  NE  Fiekl, 

Woods  and  Woodward  Counties.  Oklahoma. 
El  Paso  Natural  Gas  Company,  Jaimat   Field,   Lea 

County,  New  Mexico. 
Trunktine  Gas  Company,  OCS-G-1043,  Ship  Shoals 

274.  FieW.  Offshore  Louisiana. 

Phillips  Petroleum  Company,  West  Panhandle  FieW. 

Hutchinson  County.  Texas. 
Panhandle    Producing    Company.    West    Panhandle 

Field,  Hutchinson  County,  Texas. 
Colorado  Interstate  Gas  Company,  West  PanharxHe 

Fiekl,  Hutchinson  County,  Texas. 
CokHado  Interstate  Gas  Company,  West  Panharxfle 

FieM.  Hutctunson,  Moore  &  Ftotter  Counties.  Texas. 
Panhandle  Producing  Company,  et  al.,  West  Panharv 

die  Field,  Hutchinson  County,  Texas. 
Phillips  Petroleum  Company,  Hugoton  Field.  Sherman 

County,  Texas. 
PtiHIips  Petroleum  Company.  West  Parxftiandle  F'lekJ, 

Hutcfiinson  County.  Texas. 
Phillips  Petroleum  Company,  West  Panhandle  FieW, 

Hutchinson  County.  Texas. 
do -. 


..do.. 


El  Paso  Natural  Gas  Company,  Reydon  Fiekl,  Roger 

MHIs  County,  Oklahoma. 
Lone  Star  Gas  Company,  a  Division  of  Enserch  Corpo- 
ration, GoWen  Trend,  Garvin  County,  Oklafioma. 
Williston  Basin  Interstate  Pipeline  Company,  Pavillk>n 

FiekJ.  Fremont  County,  Wyoming. 
KN  Energy,  Inc..  AlkaH  Butte  Fiekl,  Fremont  County, 

Wyoming. 
Williston  Basin  Interstate  Pipeline  Company,  Pavillion 

FieW,  Fremont  County,  Wyoming. 
Tennessee  Gas  Pi|}eline  Company,  Grand  Isle  BkKk 

45,  Offsfvxe  Louisiana. 
PtiiHips  Petroleum  Company,   Amacker-Tippetl  Fiekl 

Upton  County,  Texas. 
Arkligi  Energy  Resources,   a  division  of  Arkia,   Inc., 

James    Worth    Unit    and    Mklwest-Ouick    #1    weH. 

Mansfield  Fiekl,  Logan  &  Scott  Counties,  Kansas. 
El  Paso  Natural  Gas  Company,  Parltway  West  Unit 

Eddy  County,  New  Mexkx>. 
El  Paso  Natural  Gas  Company,  Arxlrews  (Wolfcamp) 

South  FiekJ,  Andews  County,  Texas. 
do 
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'  ARCO  assigned  undevek>ped  acreage  to  Walker  Expkxatkxi  Company,  effective  December  1 .  1 987. 

2  The  Mayers  No.  1  well  kx^ated  in  section  3-2N-17ECM,  Texas  County.  Oklahoma,  has  t)een  plugged  and  aljandoned. 

'  ARCO  assigned  its  interest  in  certain  acreage  under  the  April  18.  1963.  contract  comprising  its  FERC  Gas  Rate  Schedule  No.  274  to  Meadowtjrook  Oil 
Corporation,  effective  Octotjer  26,  1987. 

*  Tenneco  is  tiling  to  amend  its  cenifk:ate  to  add  acreage  acquired  from  Conoco  Inc.,  effectrve  November  1,  1986,  by  assignment  dated  January  19.  1988. 

•Cities  Service  Oil  and  Gas  Corporation,  predecessor  to  OXY.  assigned  all  of  its  remaining  interest  except  the  W/2  of  sectk>n  32-22S-41W,  Hamilton  County. 
Kansas,  to  Ladd  Petroleum  Company,  effective  June  1.  1986. 
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•  Amoco  assigned  its  interest  in  ttie  Neta  Crawford  tease,  being  all  o(  section  43.  Block  A,  G  G.  Gray  Survey,  Midland  County.  Texas.  »rom  the  surface  o«  the 
earth  to  the  tMse  o<  the  Woltcamp  Formation,  to  Fwe  States  Umited-1987,  effective  August  1,  1987,  by  assignment  executed  December  18. 1987. 

'  Corwco  acquirad  certain  interests  from  SheH  Offshore,  Inc.,  effective  January  1,  1988. 

•  Ounn  "B"  #1  wal  was  plugged  en  November  24,  1987. 

■  ARCO  assigned  certain  acreage  to  Horxlo  Oil  &  Gas  Company,  by  assignment  executed  Fet>ruary  27,  1987. 

">  The  remaining  leases  have  expired.  ^  „      .  . 

"  Taonwx)  lotd  certan  interests.  eHective  December  1.  1986,  to  Vanguard  Oil  4  Gas,  Inc..  and  effective  Apr*  1,  1986.  to  Redgale  Petroleum.  Inc 

' »  All  wells  in  this  area  have  been  plugged  and  abandor>ed.  No  active  wells  remain.  «„_..  _u  _.^ 

"  Mobil  assigned  its  interest  in  OCS-G-1043,  covering  an  of  Block  293,  Ship  Shoal  Area,  South  Addition,  Offshore  Louisiana,  to  Shell  Offshore  Inc  effective 
September  1,  1987,  by  assignment  executed  October  5.  1987. 

■*  Sohio  Petroleum  Company  assigned  certain  acreage  to  Kim  Petroleum  Company,  by  assignment  executed  June  24,  1988. 

■>  Tfte  only  producing  wen  was  phjgged  and  abandoned  on  June  9.  1983.  The  lease  expired  under  its  own  terms. 

'•TennecoOHCom^Kiy  assigned  certain  acreage  to  Exxon  Company,  USA,  effective  December  1,  1987.  «.._.-, 

"  GEO  assigned  its  intere«  in  acreage  attributabte  to  the  Blankenship  4-8  well,  being  the  E/2  Section  4-T3N-R2E.  W.R.M..  to  Quinoco  O*  and  Gas  Income 
Program  1983-2,  Quinoco  Oil  and  Gas  Income  Program  1983-3  and  Quinoco  OU  and  Gas  Income  Program  1983-4,  effective  January  1,  1964.  by  assignment 
executed  March  2,  1964.  „       ,  .,      .  ,^ 

"GEO  assigned  its  interest  in  acreage  attributable  to  the  Federal  #1  well,  being  the  S/2  S/2  section  23-T34N-R95W,  to  Quinoco  0*  and  Gas  Income  Program 
1983-2,  Quinoco  Oil  s»id  Gas  Income  Program  1983-3  and  Quinoco  Oil  and  Gas  Income  Program  1963-4,  effective  January  1.  1964.  by  assignment  executed  March 
2  1984 

■•  GEO  assigned  its  interest  in  acreage  attributable  to  the  Tribal  #1-22  well,  being  all  o«  section  22-T3N-R2E,  W.R.M.,  to  Quinoco  Oil  and  Gas  Income  Prowam 
1983-2,  Quinoco  Oil  and  Gas  Income  Program  1963-3  and  Quinoco  Oil  and  Gas  Income  Program  1983-4.  effective  January  1,  1984.  by  assignment  executed  March 
2.  1984. 

*"  The  sut>iect  lease  expired  April  30,  1988. 

'*  All  leases  expired  in  1963. 

"  Tenneco  sold  the  James  Worth  Unit  to  8.  J.  Brown  effective  April  6.  1970.  Tenneco  surrendered  the  Midwest-Quick  No.  1  lease  to  the  landowners  in  Mr 
1976 

"Tf>e  W/2  of  Section  30.  Block  1.  University  Lands,  Andrews  County,  Texas,  reverted  to  tt^e  landowners. 

"  Tenneco  assigned  certain  acreage  to  Prudential-Bache  Energy  Income  Production  Partnership  IIIP-12.  IIIP-13,  IIIP-14,  IIIP-15,  VP-18.  VP-19,  IVP-16  and  IVP- 
17,  and  Prudential-Bache  Energy  Production  Inc.,  effective  January  29.  1987. 


[FR  Doc.  88-18391  Filed  8-12-88:  8:45  am] 

BILUNG  CODE  e717-01-« 

[Docket  No.  CP88-623-000] 

North  Penn  Gas  Co.  v.  Tennessee  Gas 
Pipeline  Co.;  Complaint 

August  9. 196a 

Take  notice  that  on  July  18. 1988, 
North  Penn  Gas  Company  (North  Penn), 
76-80  Mill  Street.  Port  Allegany, 
Pennsylvania  16643.  filed  a  complaint 
and  request  for  summary  disposition  in 
Docket  No.  CP88-623-000  ptirsuant  to 
Rules  206  and  217  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.206  and  18  CFR  385.217. 
respectively),  alleging  that  Tennessee 
Gas  Pipeline  Company  (Tennessee]  has 
refused  to  implement  North  Penn's 
request  for  CD  reduction  under  S  284.10 
of  the  Commission's  Regulations. 

North  Penn  states  that  on  December 
10, 1986.  Tennessee  initiated 
transportation  under  section  311  of  the 
Natural  Gas  Policy  Act  of  1978.  North 
Penn  further  states  that  as  a  result  of 
such  transportation  and  pursuant  to 
then  existing  §  284.10  of  the 
Commission's  Regulations.  North  Penn 
formally  requested  Tennessee  to  reduce 
by  15  percent  North  Penn's  sales  (or  CD) 
entitlements  on  the  Tennessee  system  as 
of  June  23. 1987. 

North  Penn  maintains  that  under  then 
existing  §  284.10  of  the  Commission's 
Regulations,  Tennessee  was  required  to 
implement  North  Penn's  CD  reduction  as 
of  June  23. 1987.  as  North  Penn 
requested.  Instead.  North  Penn  states. 
Tennessee  notified  North  Penn  by  letter, 
dated  July  13, 1987.  of  its  refusal  to 
implement  the  reduction  request 
because  of  Tennessee's  stated  belief 
that  the  D.C.  Circuit  decision  in 


Associated  Gas  Distribution  v.  FERC, 
824  F.2d  981  (D.C.  Cir.  1987)  rendered 
ineffective  North  Penn's  CD  reduction 
request. 

North  Penn  maintains  that  in 
Interstate  Pipeline  Co.  v.  Natural  Gas 
Pipeline  Co..  41  FERC  ^61.096  (1987)  and 
42  FERC  1161,049  (1988),  the  Commission 
rejected  the  very  justification  proffered 
by  Tennessee  for  refusing  to  implement 
North  Penn's  CD  reduction  request. 
North  Penn  states  that  by  letter  to 
Tennessee,  dated  December  4, 1987, 
North  Penn  cited  the  Interstate  decision, 
repeated  its  request  for  a  CD  reduction 
and  asked  that  Tennessee  refund  the 
overcharges  associated  with 
Tennessee's  failure  to  provide  the 
requested  reduction.  North  Penn  states 
that  it  has  on  several  occasions  repeated 
its  request  for  a  CD  reduction  with 
appropriate  refunds,  but.  to  date, 
Tennessee  has  refused  to  comply  with 
North  Penn's  request. 

North  Penn  states  that  on  January  29. 

1988.  Tennessee  filed  in  Docket  No. 
CP88-172.  a  request  inter  alia  to 
abandon  15.000  Dth  per  day  of  existing 
firm  sales  service  to  North  Penn.  It  is 
stated  that  Tennessee  sought  to 
condition  that  request  on  North  Penn's 
relinquishing  its  right  to  the  15  percent 
reduction  effective  as  of  June  23. 1987. 
North  Penn  states  that  it  has  never 
agreed  to  give  up  its  rights  to  a  15 
percent  reduction  as  of  June  23. 1987; 
rather,  it  has  an  immediate  need  for 
substantial  reductions  in  its  Tennessee 
contract  obligations. 

In  addition.  North  Penn  states  that 
Tennessee  may  soon  be  filing  a  general 
rate  case  to  allow  for  a  5-month 
suspension  that  terminates  February  1, 

1989,  which  is  the  end  of  the  36-month 
period  by  which  Tennessee  must  have 
new  rates  in  effect  pursuant  to  the 


Commission's  regulations.  North  Penn 
states  that  it  is  important  that 
Tennessee  is  on  formal  notice  that  North 
Penn's  billing  determinants  should 
reflect  the  15-percent  CD  reduction. 

North  Penn  stresses  that  despite 
ample  opportunity,  Tennessee  has  never 
argued  that  North  Penn  did  not  qualify 
under  Section  284.10  of  thfe 
Commission's  Regulations  as  that 
section  existed  when  Tennessee  became 
an  open-access  transporter  and  when 
North  Penn  requested  a  15-percent  CD 
reduction. 

It  is  stated  that  North  Penn's  existing 
CD  corresponds  to  its  D-1  and  D-2 
billing  determinants  of  37.139  Dth  and 
13,555,910  Dth,  respectively  on  the 
Tennessee  system.  It  is  further  stated 
that  a  15  percent  reduction  would 
reduce  North  Penn's  D-1  and  D-2 
determinants  to  31.568  Dth  and 
11.522.524  Dth.  respectively.  North  Penn 
maintains  that  the  Commission  should 
require  Tennessee  to  reduce  North 
Penn's  entitlement  by  15  percent 
effective  June  23. 1987.  and  refund,  with 
interest,  the  money  Tennessee  has 
collected  since  June  23, 1987,  for  D-1 
and  D-2  charges  set  at  billing 
determinants  in  excess  of  31,568  Dth  and 
11.522.524  Dth. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
complaint  should  on  or  before 
September  8. 1988,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426.  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  he  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
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proceeding.  Any  person  wishing  to 

become  a  party  to  a  proceeding  or  to 

participate  as  a  party  in  any  hearing 

therein  must  file  a  motion  to  intervene  in 

accordance  with  the  Commission's 

Rules. 

Lois  D.  Cfi  shell. 

Acting  Secretary. 

|FR  Doc.  88-1B392  Filed  8-12-88;  8:45  am] 

BILLING  CODE  •717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3428-7) 

Proposed  Administrative  Penalty 
Assessment  and  Opportunity  to 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g),  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  or  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits, 
40  CFR  Part  22.  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  II  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  days 
after  issuance  of  public  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  the  County  of  Kauai, 
Department  of  Public  Works,  Wailua  Sewage 
Treatment  Plant.  Wailua,  Kauai,  Hawaii;  EPA 
Docket  No.  IX-FY88-38;  filed  on  August  5, 
1988,  with  James  Casuscelli.  Regional 
Hearing  Clerk.  U.S.  EPA,  Region  9,  215 
Fremont  St.,  San  Francisco.  California  94105. 
(415)  974-0718;  proposed  penalty  up  to 
S120.000  for  discharging  to  Waters  of  the 


United  States  in  violation  of  an  NPDES 
permit. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consohdated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  public  comment,  EPA 
will  issue  no  final  order  assessing  a 
penalty  in  these  proceedings  prior  to 
thirty  days  after  the  date  of  publication 
of  this  notice. 

Dated:  August  5, 1988. 
Harry  Seraydarian, 
Director.  Water  Managment  Division. 
[FR  Doc.  88-18377  Filed  8-12-88;  8:45  am) 

BILUNO  CODE  •5C0-50-M 


FEDERAL  HOIME  LOAN  BANK  BOARD 
[No.  88-655] 

FSLIC  Statement  of  Policy  and  Criteria 
on  Assistance  to  Insured  Institutions 
Absent  a  Requirement  for  an 
Immediate  Merge  Acquisition  by  a 
Ttiird  Party 

Date:  August  4, 1988. 

agency:  Federal  Home  Loan  Bank 
Board. 

ACTION:  The  Federal  Home  Loan  Bank 
Board  (the  "Board"),  as  operating  head 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC"),  is 
adopting  a  Policy  Statement  setting  forth 
the  criteria  that  will  be  used  in 
providing  assistance  to  certain  insured 
institutions  under  circumstances  where 
an  immediate  merger  with  or  acquisition 
by  a  third  party  is  not  required.  This 
Policy  Statement  is  intended  to  provide 
guidance  regarding  the  Board's  policy  in 
this  area,  the  eligibility  requirements  for 
this  type  of  assistance,  and  the 
administration  of  this  policy. 
EFFECTIVE  DATE:  August  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
)ames  A.  Meyer,  Financial  Assistance 
Division,  (202)  254-2427,  Federal  Savings 
and  Loan  Insurance  Corporation,  801 
17th  Street,  NW.,  Washington.  DC  20006; 
or  Richard  B.  Foley,  Attorney,  Office  of 


General  Counsel,  (202)  377-7393.  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
NW..  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMA'HON:  The 
Board  as  the  operating  head  of  the 
FSLIC  is  authorized,  pursuant  to  section 
406(n  of  the  National  Housing  Act 
("NHA"),  12  U.S.C.  1729(f),  including  but 
not  limited  to  the  amendments  to  NHA 
Section  406(f)  made  by  section  405  of  the 
Competitive  Equality  Banking  Act  of 
1987,  Pub.  L  No.  100-86, 101  Stat.  552. 
613-614  (1987).  to  provide  various  types 
of  assistance  to  FSLIC-insured 
institutions  under  certain  conditions. 
Assistance  may  be  provided  directly  to 
the  institution  to  prevent  its  default  or  to 
facilitate  the  merger/acquisition  of  an 
association  by  another  entity  financially 
able  to  acquire  the  failing  institution.  In 
order  for  the  FSLIC  to  provide 
assistance,  either  the  amount  of  the 
assistance  must  be  less  than  the  cost  of 
liquidating,  including  paying  the  insured 
accounts  of  the  institution,  or  the  FSLIC 
must  determine  that  the  continued 
operation  of  the  institution  is  essential 
to  provide  adequate  savings  or  home 
financing  services  in  its  community.  The 
Board  is  publishing  the  following 
Statement  of  Policy  and  Criteria  to 
provide  guidance  regarding  this  type  of 
assistance  under  certain  conditions. 

Statement  of  policy  and  criteria:  This 
Statement  of  Policy  and  Criteria  is 
issued  to  set  out  the  general  terms  and 
conditions  the  Board  believes  are 
appropriate  if  the  FSLIC  is  to  provide 
assistance  to  an  operating  FSLIC- 
insured  institution  to  prevent  its  default 
or  to  minimize  the  risk  to  the  FSLIC, 
absent  an  immediate  merger/acquisition 
by  a  third  party.  The  objectives  of 
providing  assistance  to  an  operating 
institution  are  as  follows: 

A.  For  an  institution  near  insolvency, 
where  FSLIC  financial  assistance  will  be 
necessary  to  prevent  a  default  and  the 
problems  of  the  institution  have  been 
identified  and  are  containable,  to 
facilitate  earlier  resolution  of  the 
problem  to  lessen  the  cost  to  FSLIC;  and 

B.  For  an  already  insolvent  institution, 
where  a  determination  has  been  made 
that  FSLIC  assistance  is  necessary  to 
resolve  the  case  and  an  immediate 
acquisition  by  a  third  party  is  not 
feasible,  to  provide  assistance  to 
stabilize  the  institution  pending  a 
subsequent  resolution  action  or  to 
facilitate  the  rehabilitation  of  the 
institution.  The  rehabilitation  option  will 
include  appropriate  ownership 
incentives  for  approved  management 
that  will  be  undertaking  the  recovery 
effort  in  conjunction  with  the  FSLIC.  The 
Board  anticipates  approval  of  assistance 
to  insolvent  institutions  will  often  be 


Federal  Register  /  Vol.  53.  No.  157  /  Monday.  August  15.  1988  /  Notices 30715 


accompanied  by  consolidations  in  order 
to  take  advantage  of  economies  of  scale. 

Assistance  intended  for  near 
insolvent  institutions  should  meet  the 
following  guidelines  unless  the  Board 
determines  that  there  are  compelling 
reasons  justifying  the  contrary: 

(1)  The  estimated  cost  to  the  FSLIC 
clearly  must  be  less  than  other  readily 
available  options.  The  cost  analyses 
should  reflect  the  future  risk  each 
available  case  resolution  option 
represents  for  the  FSLIC. 

(2)  Adequate  managerial  resources, 
sufficient  projected  capitalization,  and  a 
reasonable  assurance  of  the  future 
prontability  of  the  institution  must  be 
provided  for.  A  key  determinant  of 
sufficient  projected  capitalization 
should  be  compliance  with  the  Board's 
capital  regulations  at  a  specified  future 
date. 

(3)  Assistance  must  be  accompanied 
by  significant  capital  infusions  from  the 
stockholders  and/or  other  non-FSLIC 
sources. 

(4)  Assistance  must  benefit  the 
institution  and  the  FSUC  and  not  be 
diverted  to  other  purposes. 

(5)  The  review,  renegotiation,  or 
termination  of  management  contracts 
should  be  expected  prior  to  the  granting 
of  assistance.  Continued  service  of  all 
directors,  officers  serving  in  a  policy- 
making role,  and  other  officers  of  the 
assisted  institution,  as  may  be 
designated  by  the  FSUC.  will  be  subject 
to  approval  by  the  FSLIC.  Further,  the 
FSLIC  will  review  and  must  approve 
any  or  all  parts  of  any  new 
compensation  packages  or  termination 
agreements  covering  these  individuals 
throughout  the  period  assistance  is 
outstanding. 

(6)  Common  shareholders  and  holders 
of  subordinated  debt  and/or  preferred 
stock  of  the  failing  institution  must  agree 
to  subordinate  to  the  interests  of  the 
FSLIC  represented  by  its  direct  financial 
assistance  until  it  has  been  repaid.  Until 
the  assistance  has  been  repaid,  no 
dividends  or  payments  on  subordinated 
debt /preferred  stock  will  be  permitted 
absent  FSLIC  approval.  FSLIC  approval 
for  dividends  in  advance  of  total 
repayment  of  assistance  would 
generally  be  limited  to  new  capital  and 
equity  positions  taken  by  the  FSLIC. 

(7)  If  acceptance  of  an  equity  position 
(such  as  preferred  stock)  is  necessary, 
the  FSLIC  will  receive  a  return  on  equity 
satisfactory  to  the  FSLIC.  The  FSLIC  is 
not  permitted  to  own  voting  or  common 
stock  of  an  insured  institution. 

(8)  Any  direct  FSLIC  assistance 
should  be  repaid  with  interest.  As 
additional  compensation  or  repayment 
for  the  assistance  and  risk,  the  FSLIC 
will  expect  to  receive  warrants  to 


purchase  common  stock  or  some  other 
appropriate  form  of  compensation. 

(9)  If  the  assisted  institution  is  a 
subsidiary  of  a  holding  company, 
dividends,  interest  payments, 
compensation,  etc..  would  not  be 
permitted  to  flow  from  the  insured 
institution  to  the  holding  company 
without  prior  FSLIC  approval  until  all 
assistance  has  been  repaid  in  full.  The 
holding  company  should  make  a 
significant  contribution  toward 
minimizing  the  financial  exposure  of  the 
FSLIC. 

(10)  The  FSLIC  and  the  Office  of 
Regulatory  Activities  ("ORA"),  or  their 
designee,  have  the  right  to  approve/ 
disapprove  the  institution's  business 
plans  and  budgets. 

(11)  The  institution  would  agree  to 
accept  FSLIC  notes  and /or  other  assets 
of  the  FSLIC  for  the  payment  of 
assistance. 

(12)  The  institution  must  execute  a 
"pre-nuptial"  or  net  worth  maintenance 
agreement  with  the  FSLIC  consenting  to 
a  merger/acquisition  or  the  appointment 
of  a  receiver/conservator  should  the 
assistance  efforts  fail  to  restore  the 
institution  to  viability. 

(13)  The  institution  would  be  expected 
to  pursue  claims  against  individuals  or 
entities  associated  with  or  performing 
services  for  the  institution  to  the 
satisfaction  of  the  FSLIC  and  with  the 
guidance  of  the  Board's  Office  of 
General  Counsel,  including,  without 
limitation,  claims  against  directors, 
officers,  employees,  agents, 
stockholders,  controlling  persons, 
bonding  and  insurance  companies, 
accountants,  appraisers,  attorneys, 
investment  bankers  or  brokers,  and 
securities  dealers.  However,  the 
association  must  provide  the  FSLIC  with 
the  option  of  assuming  and  pursuing  at 
any  time,  on  its  own  initiative,  such 
claims  of  the  institution.  Recoveries  by 
the  FSLIC  would  be  used  to  offset 
assistance  paid  to  the  institution  and 
other  costs,  including  costs  incurred  in 
pursuing  such  claims. 

(14)  Fee  arrangements  for  attorneys, 
investment  bankers,  consultants,  and 
other  advisors  incident  to  requests  for 
FSLIC  assistance  pursuant  to  this 
statement  of  policy  must  be  disclosed  to 
the  FSUC  and  will  be  evaluated  in 
determining  the  cost  of  assistance  to  the 
FSLIC.  Excessive  fees  must  be  avoided, 
and  in  no  instance  should  the  payment 
of  any  fee  be  contingent  upon  the  level 
of  financial  assistance  approved  by  the 
FSUC. 

Assistance  necessary  to  stabilize  the 
institution  pending  a  subsequent 
resolution  action  or  to  facilitate  the 
rehabilitation  of  insolvent  institutions 
when  an  immediate  merger/acquisition 


by  a  third  party  is  not  feasible  should 
meet  the  following  guidelines  unless  the 
Board  determines  that  there  are 
compelling  reasons  justifying  the 
contrary: 

(1)  The  estimated  cost  to  the  FSUC 
clearly  must  be  less  than  other  readily 
available  options.  The  cost  analyses 
should  reflect  the  future  risk  each 
available  case  resolution  option 
represents  for  the  FSUC. 

(2)  The  FSUC  would  be  appointed  as 
receiver  and  substantially  all  of  the 
institution's  assets  and  liabilities  would 
be  transferred  by  the  receiver  to  a  de 
novo  institution.  The  receiver  would 
transfer  to  the  FSLIC  in  its  corporate 
capacity  claims  against  individuals  or 
entities  associated  with  or  performing 
services  for  the  institution,  including, 
without  limitation,  claims  against 
directors,  officers,  employees,  agents, 
stockholders,  controlling  persons, 
bonding  and  insurance  companies, 
accountants,  appraisers,  attorneys, 
investment  bankers  or  brokers,  and 
securities  dealers.  \ 

(3)  Adequate  managerial  resources, 
sufficient  projected  capitalization,  and  a 
reasonable  assurance  of  the  future 
profitability  of  the  institution  once  the 
assistance  effort  is  complete  must  be 
provided  for.  The  key  determinant  of 
sufficient  projected  capitalization 
should  be  that  the  rehabilitated 
institution  meet  the  Board's  regulatory 
capital  requirements  at  the  conclusion  of 
the  rehabilitation  assistance  program. 

(4)  The  resulting  de  novo  institution 
would  be  operated  under  safeguards 
designed  for  the  protection  of  the  FSUC. 
Incentives  should  be  structured  for 
management  undertaking  the  recovery 
effort  in  conjunction  v^lh  the  FSUC  that 
mirror  the  interests  of  the  FSUC.  For 
example,  management  could  be 
rewarded  by  an  ownership  interest  in 
the  institution  that  grows  as  the 
rehabilitation  program  progresses. 
Additionally,  management  would  b? 
encouraged  to  invest  a  nominal  amount 
of  their  owm  funds  in  the  institution. 

(5)  If  the  resulting  de  novo  is  a  stock 
institution,  the  FSUC  would  retain  an 
substantial  equity  position  in  the 
institution  via  warrants  and/or 
convertible  preferred  stock  (the  FSUC 
cannot  own  voting  or  common  stock). 
The  FSUC  would  be  able  to  sell  its 
ownership  position  to  third  parties  at  a 
later  date.  The  rehabilitation  should 
encourage  the  infusion  of  new  private 
capital  through  private  or  public 
offerings  of  common  stock  and/or  the 
sale  of  the  FSUC's  equity  interests  as  a 
way  to  expedite  the  rehabilitation  of  the 
institution  with  private  cr.pital. 
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(6)  The  FSUC  and  the  ORA,  or  their 
designee,  have  the  right  to  approve/ 
disapprove  officers,  directors, 
compensation,  business  plans,  and 
budgets  of  the  institution  during  the  terra 
of  the  rehabiUtation  assistance 
agreement. 

(7)  The  institution  would  accept  FSLIC 
notes  and/or  other  assets  of  the  FSLIC 
for  the  payment  of  assistance. 

(8)  The  rehabiUtation  effort  should 
involve  the  consolidation  of  other 
insolvent  institutions  to  achieve  the 
benefits  of  economies  of  scale. 

(9)  Management  responsible  for  the 
institution's  insolvency  shall  be 
replaced  with  new  management 
approved  by  the  FSLIC. 

(10)  The  institution  must  execute  a 
"pre-nuptial"  agreement  with  the  FSLIC 
consenting  to  a  merger/acquisition  or 
the  appointment  of  a  receiver/ 
conservator  should  the  assistance 
efforts  fail  to  restore  the  institution  to 
viability. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 

[FR  Doc.  88-18406  Filed  8-12-88;  8:45  am] 
BILLING  CODE  tTSO-OI-M 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Na  86P-0510] 

Canned  Green  Beans  Deviating  From 
Identity  Standard;  Extension  and 
Amendment  of  Temporary  Permit  for 
Marlcet  Testing 

AGCNCY:  Food  and  Drug  Administration. 
ACnoM:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA]  is  announcing  the 
extension  and  amendment  of  a 
temporary  permit  issued  to  Truitt  Bros.. 
Inc..  to  market  test  experimental  packs 
of  canned  green  beans  containing  added 
zinc  chloride.  These  actions  will  allow 
the  permit  holder  to  continue 
experimental  market  testing  of  the 
product  while  the  agency  takes  action 
on  the  permit  holder's  petition  to  amend 
the  standard  of  identity  for  canned 
green  beans. 

DATE:  The  new  expiration  date  of  the 
permit  will  be  either  the  effective  date  of 
a  Hnal  rule  for  any  proposal  to  amend 
the  standard  of  identity  for  canned 
green  beans  which  may  result  from  the 
petition,  or  30  days  after  termination  of 
such  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catharine  R.  Calvert,  Center  for  Food 


Safety  and  Applied  Nutrition  (HHF-414). 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington,  DC  20204. 202-485- 
0121. 

SUPPUEMENTARV  INFOfMNATION:  A 
temporary  permit  was  issued  under  the 
provisions  of  21  CFR  130.17  to  Truitt 
Bros.,  Inc..  P.O.  Box  309,  Salem,  OR 
07308,  to  market  test  canned  green 
beans  containing  added  zinc  chloride  to 
retain  the  color  of  the  test  product  (up  to 
75  parts  per  million  of  zinc  in  the 
Hnished  food).  The  permit  was  issued  in 
order  to  facilitate  market  testing  of 
foods  that  deviate  from  the  requirements 
of  the  standards  of  identity  promulgated 
under  section  401  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  341). 
Notice  of  issuance  of  the  temporary 
permit  to  Truitt  Bros.,  Inc.,  was 
published  in  the  Federal  Register  of 
January  21, 1987  (52  FR  2297). 

Truitt  Bros.,  Inc.,  has  requested  that 
the  temporary  permit  be  extended  so  the 
market  test  period  can  continue  while 
agency  action  on  a  petition  to  amend  the 
standard  of  identity  for  canned  green 
beans  proceeds.  The  permit  holder  also 
requested  that  their  existing  temporary 
permit  be  amended  to  provide  for 
market  testing  on  an  annual  basis  of 
50.000  cases  containing  six  No.  10  (603  X 
700)  cans  each  of  the  test  product.  These 
quantities  are  in  addition  to  the  50,000 
cases  of  No.  10  cans  of  the  test  product 
provided  for  by  the  existing  permit,  but 
which  have  not  been  distributed. 

Truitt  Bros.,  Inc..  in  accordance  with 
21  CFR  130.17(i),  submitted  a  petition  to 
amend  21  CFR  155.120  at  the  same  time 
the  application  for  extension  was 
submitted.  FDA  is  inviting  interested 
persons  to  participate  in  the  market  test 
under  the  conditions  that  apply  to  Truitt 
Bros..  Inc.,  including  the  labeling 
requirements  and  the  amounts  of  test 
product  to  be  distributed,  except  that 
the  designated  area  of  distribution  shall 
not  apply. 

Any  person  who  wishes  to  participate 
in  the  extended  market  test  must  notify, 
in  writing,  the  Acting  Director.  Division 
of  Food  Chemistry  and  Technology 
(HHF-410).  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204.  The  notiHcation 
must  include  the  amount  of  test  product 
to  be  distributed,  the  area  of 
distribution,  and  the  labeling  that  will 
be  used  for  the  test  product  (Le.,  a  label 
for  each  size  of  container  and  each 
brand  of  product  to  be  test  marketed). 

Therefore,  under  the  provisions  of  21 
CFR  130.17{i),  FDA  is  extending  the 
expiration  date  of  the  permit  such  that 
the  permit  expires  either  on  the  effective 
date  of  a  final  rule  for  any  proposal  to 


amend  the  standard  of  identity  for 
canned  green  beans  which  may  result 
from  the  petition,  or  30  days  after 
termination  of  such  rulemaking.  All 
other  conditions  and  terms  of  this  permit 
remain  the  same. 

Dated:  July  29, 1988. 
Fred  R.  Shank, 

A  cting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  88-18328  Filed  8-12-88;  8:45  am] 

BILLING  CODE  4160-01-11 


[Docket  No.  e6P-9369] 

Canned  Pacific  Salmon  Deviating  From 
Identity  Standard;  Extension  of 
Temporary  Marketing  Permit 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  expiration  date  of  a  temporary 
permit  to  market  test  canned  skinless 
and  boneless  chunk  salmon  packed  in 
water  is  being  extended.  This  extension 
will  allow  the  permit  holder  to  continue 
experimental  market  testing  of  the 
product  while  the  agency  takes  action 
on  the  permit  holder's  petition  to  amend 
the  standard  of  identity  for  canned 
Pacific  salmon. 

DATE:  The  new  expiration  date  of  the 
permit  will  be  either  the  effective  date  of 
a  final  rule  for  any  proposal  to  amend 
the  standard  of  identity  for  canned 
Pacific  salmon  which  may  result  from 
the  petition,  or  30  days  after  termination 
of  such  proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L  Carson,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-414),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-485-0110. 
SUPPLEMENTARY  INFORMATION:  A 
temporary  permit  was  issued  under  the 
provisions  of  21  CFR  130.17  to  Bumble 
Bee  Seafoods,  Inc.,  San  Diego.  CA  92123, 
to  market  test  canned  skinless  and 
boneless  chunk  salmon  packed  in  water 
to  test  consumer  acceptance  of  the  new 
style  pack.  The  permit  was  issued  to 
facilitiate  market  testing  of  foods  that 
deviate  from  the  requirements  of  the 
standard  of  identity  promulgated  under 
section  401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  Notice 
of  issuance  of  the  temporary  permit  to 
Bumble  Bee  Seafoods.  Inc..  was 
published  in  the  Federal  Register  of 
September  16. 1986  (SI  FR  32844). 
Bumble  Bee  Seafoods,  Inc.,  has 
requested  that  the  temporary  permit  be 
extended  so  the  market  test  period  can 
continue  while  agency  action  on  a 
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petition  submitted  by  the  National  Food 
Processors  Association  (NFPA)  to 
amend  the  canned  Pacific  salmon 
standard  proceeds.  The  petition  was 
submitted  by  NFPA  on  behalf  of  Bumble 
Bee  Seafoods,  Inc.,  and  the  other  salmon 
packers  holding  temporary  permits.  FDA 
has  concluded  that  it  is  in  the  interest  of 
consumers  to  issue  the  extension.  FDA 
is  inviting  interested  persons  to 
participate  in  the  market  test  under  the 
conditions  that  apply  to  Bumble  Bee 
Seafoods,  Inc.,  including  the  labeling 
requirements  and  the  amounts  of  test 
product  to  be  distributed,  except  that 
the  designated  area  of  distribution  shall 
not  apply.  Any  interested  person  who 
wishes  to  participate  in  the  market  test 
must  notify,  in  writing,  the  Acting 
Director,  Division  of  Food  Chemistry 
and  Technology  (HFF-410).  Food  and 
Drug  Administration,  200  C  St  SW., 
Washington,  DC  20204.  The  notification 
must  include  the  amount  of  test  product 
to  be  distributed,  the  areas  of 
distribution,  and  labeling  that  will  be 
used  for  the  test  product. 

Therefore,  FDA  is  extending  the 
expiration  date  of  the  permit  such  that 
the  permit  expires  either  in  the  effective 
date  of  a  fmal  rule  for  any  proposal  to 
amend  the  standard  of  identity  for 
canned  Pacific  salmon  which  may  result 
from  the  petition,  or  30  days  after 
termination  of  such  proposal.  All  other 
conditions  and  terms  of  this  permit 
remain  the  same. 

Dated:  July  29. 1988. 
Fred  R.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

IFR  Doc.  88-18330  Filed  8-12-88;  8:45  am] 

MLUNG  CODE  4160-01-M 


Salmonella  Enteritidls  In  Shell  Eggs; 
Open  Meeting 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  to  exchange  information 
on  the  problem  of  egg-associated 
Salmonella  enteritidis  infections  in  the 
United  States. 

date:  Thursday,  September  15, 1988, 1 
p.m.  to  5  p.m. 

ADDRESS:  Auditorium,  Hubert  H. 
Humphrey  Bldg.,  200  Independence 
Avenue,  SW..  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L.  Schwarz,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  St..  SW.. 
Washington.  DC  20204.  202-485-0140. 


SUPPLEMENTARY  INFORMATION:  FDA  is 

armouncing  a  public  meeting  to  provide 
a  forum  for  exchanging  information  on 
the  problem  of  egg-associated 
Samonella  enteritidis  infections  in  the 
United  States.  This  meeting  will 
primarily  focus  on  public  health  issues. 
Consideration  will  be  given  to  domestic 
and  worldwide  epidemiologic  data, 
scientific  knowledge  about  the 
Salmonella  enteritidis  organism, 
analytical  methodology,  safe  food 
handling  and  cooking  recommendations, 
and  related  topics. 

Salmonella  enteritidis  outbreaks  have 
been  concentrated  in  the  Northeastern 
United  States,  but  now  appear  to  be 
spreading  to  other  areas.  FDA  needs  to 
learn  more  about  this  geographic 
change.  FDA  also  needs  information 
about  affected  groups  or  individuals  in 
order  to  consider  appropriate 
intervention  programs  in  the  future. 
Additionally,  the  agency  is  seeking  data 
relative  to  the  producing  hens,  such  as 
information  on  the  transmission  of 
Salmonella  enteritidis  between  birds, 
serological  testing  of  laying  hens,  and 
various  sampling  protocols. 

FDA  is  inviting  representatives  of  the 
egg  industry  and  other  interested  parties 
to  participate.  FDA  anticipates  that  the 
information  presented  at  this  meeting 
will  enable  the  agency  to  more  full 
understand  all  of  the  public  health 
issues  associated  with  Salmonella 
enteritidis  in  shell  eggs. 

Dated  August  8. 1988. 
Ronald  G.  Chesemore, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[PR  Doc.  88-18329  Filed  fr-12-68;  8:45  am] 

BILUNQ  CODE  416<Mi1-M 


Healtti  Resources  and  Services 
Administration 

Program  Announcement  and 
Proposed  Funding  Priorities  for  Grants 
for  Graduate  Training  In  Family 
IMedicine 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1989  Grants 
for  Graduate  Training  in  Family 
Medicine  are  being  accepted  under  the 
authority  of  section  786(a}  of  the  Public 
Health  Service  Act.  as  amended  by  Pub. 
L  99-129  and  invites  comments  on  the 
proposed  funding  priorities  stated 
below. 

Section  786(a)  authorizes  the 
Secretary  to  make  grants  to  public  or 
nonprofit  private  hospitals,  accredited 
schools  of  medicine  or  osteopathy,  and 
other  public  or  private  nonprofit  entities 
to  assist  in  meeting  the  cost  of  planning. 


developing  and  operating  or 
participation  in  approved  graduate 
trraining  programs  in  the  fields  of  family 
medicine.  In  addition,  section  786(a) 
authorizes  assistance  in  meeting  the 
cost  of  supporting  trainees  in  such 
programs  who  plan  to  specialize  or  work 
in  the  practice  of  family  medicine. 

Legislative  authorization  for  this 
program  expires  September  30, 1988.  For 
FY  1989  the  Administration  is  proposing 
to  consolidate  the  various  health 
professions  categorical  programs  into  a 
single,  flexible  authority.  This 
announcement  is  being  made  in  the 
event  that  the  Graduate  Training  in 
Family  Medicine  Program  is 
reauthorized  and  funds  are  made 
available  in  FY  1989.  Publication  of  this 
notice  is  a  contingency  measure  that 
will  assure  that  grants  can  be  awarded 
in  a  timely  fashion  consistent  with  the 
needs  of  the  program  as  well  as  to 
provide  for  even  distribution  of  funds 
throughout  the  fiscal  year. 

In  addition,  programmaj^c  changes 
may  result  from  currently  pending 
legislative  action.  Should  such  changes 
be  necessary,  all  applicants  will  be 
notified  at  a  later  date. 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  as 
set  forth  in  42  CFR  Part  57.  Subpart  Q. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(1)  The  degree  to  which  the  proposed 
project  provides  for  the  project 
requirements; 

(2)  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost- 
effective  manner;  and 

(3)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

Proposed  Funding  Priorities 

In  determining  the  order  of  funding  of 
approved  applications  it  is  proposed  to 
give  a  funding  priority  to  the  following: 

(1)  Projects  which  satisfactorily 
demonstrate  a  net  increase  in 
enrollment  of  underrepresented 
minorities  in  proportion  or  more  to  their 
numbers  in  the  general  population  or 
can  document  extent  of  demonstration 
net  increase  of  underrepresented 
minorities  (i.e.  Black.  Hispanic  and 
American  Indian/Alaskan  Native)  over 
average  enrollment  of  the  past  three 
years  in  postgraduate  year  (PGY) 
trainee. 

These  population  groups  continue  to 
be  underrepresented  in  the  medical 
profession  and  have  insufficient  access 
to  primary  medical  care.  Their 
representation  should  be  increased  to 
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ensure  equitable  opportunities  to  a 
career  in  medicine  and  equal  access  to 
health  care  services.  Studies  show  that 
minority  physicians  provide  a  greater 
proportion  of  health  care  for  inedicaliy 
underserved  populations  than  other 
United  States  physidans.  Therefore,  this 
funding  priori^  is  designed  to  increase 
the  number  of  undeirepresented 
minority  physicians. 

(2)  Projects  in  which  the  substantial 
training  experience  is  in  a  PHS  332 
health  manpower  shortage  area  and/or 
PHS  329  migrant  health  center,  PHS  330 
community  health  center  or  PHS  781 
funded  Area  Health  Education  Center  or 
State  designated  clinic/center  serving 
an  underserved  population.  Section  329 
authorizes  support  for  migrant  health 
facilities  nationwide  and  comprises  a 
network  of  health  care  services  for 
migrant  and  seasonal  farm  workers. 
Section  330  of  the  Public  Health  Service 
Act  is  the  authwity  which  supports 
conimunity  health  centers  providing 
primary  health  services  to  persons 
located  in  rural  and  urban  areas  with 
financial  and/or  geographic  barriers  to 
care.  Section  761  authorizes  a  national 
progr&m  to  support  area  health 
education  centers  and  projects  to 
improve  the  distribution,  supply,  quality, 
utilization,  and  efficiency  of  health 
personnel  in  the  health  services  delivery 
system.  There  are  estimated  1,931  health 
manpower  shortage  areas  with  an 
estimated  underserved  population  of 
12.847,023.  An  estimated  4.139  primary 
medical  practitioners  are  needed  to 
remove  these  areas  from  the  shortage 
designation. 

These  designations  include  geographic 
areas,  population  groups  and  facilities. 
The  proposed  funding  priority  is 
designed  to  provide  trainees  with 
substantial  training  in  health  manpower 
shortage  areas,  community  health 
centers,  migrant  health  centers,  and 
State  facilities  serving  underserved 
population.  An  applicant  applying  for 
this  priority  through  a  State  or  local 
designation  must  have  written 
documentation  from  the  appropriate 
State  or  local  authority  responsible  for 
designating  health  personnel  shortages 
for  geographic  areas,  population  groups 
and/or  facilities.  This  documentation 
must  indicate  that  the  designated 
geographic  areas,  population  groups, 
and/or  facilities  are  pari  of  a  State  or 
local  plan  to  increase  service  access  to 
underserved  populations.  These 
experiences  are  expected  to  have  a 
positive  influence  on  the  selection  of 
practice  locations  of  such  trainees.  The 
application  of  this  funding  priority  is 
also  to  provide  a  more  integrated  federal 
strategy  to  the  implementation  of  health 


professions  assistance  and  primary 
health  service  programs. 

(3)  Applications  proposing  to  develop, 
expand  or  implement  curricula 
concerning  ambolatoiy  and  impatient 
case  management  of  HIV/ AIDS 
patients. 

Health  professionals  are  increasingly 
required  to  provide  a  wide  range  of 
services  to  HIV-infected  persons. 
However,  widespread  organized 
curricula  offerings  for  these  trainees  are 
not  in  place.  The  proposed  priority  is 
designed  to  encourage  new  offerings. 

(4)  Applications  which  are  innovative 
in  their  educational  approaches  to 
quality  assurance/risk  management 
activities,  monitoring  and  evaluation  of 
health  care  services  and  utilization  of 
peer-developed  guidelines  and 
standards.  Assuring  quality  in  the  health 
care  system  is  increasingly  becoming 
the  responsibility  of  health  care 
providers.  The  proposed  funding  priority 
is  designed  to  encourage  increased 
emphasis  on  the  principles  and  methods 
of  health  care  quality  assurance  and  risk 
management  in  the  continuum  of  the 
health  professions  educational  process. 

(5)  Applications  proposing  to  provide 
substantial  multidisciplinary  geriatric 
training  experiences  in  multiple 
ambulatory  settings  and  inpatient  and 
extended  care  facilities. 

The  population  65  years  of  age  and 
over  will  increase  about  2  percent  a  year 
between  now  and  2020  (compared  to  an 
increase  of  less  than  1  percent  for 
younger  persons).  The  oldest  old  (85- 
plus]  segment  of  the  population  will 
experience  the  most  rapid  growth  before 
200.  The  youngest  old  (65-74)  segment 
will  increase  fastest  between  2000  and 
2020.  The  older  population  will  require 
expansion  of  a  wide  range  of  health 
services,  including  preventive,  primary, 
long-term,  hospice,  and  rehabilitation 
care.  However,  health  providers  lack 
adequate  training  needed  to  care  for  this 
aging  population. 

The  proposed  funding  priority  is 
designed  to  provide  increased  emphasis 
on  geriatrics  training  for  all  health 
professions  trainees  in  the  continuum  of 
their  training. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priorities.  Normally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  implement  any  changes  for  the 
Fiscal  Year  1989  award  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  Septerab«- 14, 1968  will  be 
considered  before  the  final  funding 
priorities  are  established.  No  funds  wiU 
be  allocated  or  final  selections  made 
until  a  fmal  notice  is  published  stating 


whether  the  final  funding  priorities  wiU 
be  applied. 

Written  comments  should  be 
addressed  to:  Director,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration.  Parklawn  Building, 
Room  4C-25,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted]  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (D-15],  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  8C-22,  Rockville,  Maryland 
20857,  Telephone  (301)  443-6S60. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Primary  Care  Medical  Education 
Branch,  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration.  5600 
Fishers  Lane,  Room  4C-04,  Rockville, 
Maryland  20857,  Telephone  (301)  443- 
6820. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  September  30, 1988. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  will  be  returned  to  the 
applicant. 

This  program  is  listed  at  13.379  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 
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Dated:  August  9. 198a 
|ohn  H.  Kelso, 
Acting  Administrator. 
|FR  Doc.  88-18332  Filed  8-12-88:  8.4S  am] 
MLUNG  CODE  41ffr-1S-M 


Program  Announcement  and 
Proposed  Funding  Priority  for  Grants 
for  Predoctoral  Training  in  Family 
Medicine 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1989  Grants 
for  Predoctoral  Training  in  Family 
Medicine  are  being  accepted  under  the 
authority  of  section  786(a]  of  the  Public 
Health  Service  Act,  as  amended  by  Pub. 
L.  99-129  and  invites  comments  on  the 
proposed  funding  priority  stated  below. 

Section  786(a)  of  the  Public  Health 
Service  Act  authorizes  the  award  of 
grants  to  assist  in  meeting  the  cost  of 
planning,  developing  and  operating  or 
participating  in  approved  predoctoral 
training  programs  in  the  field  of  family 
medicine.  Grants  may  include  support 
for  the  program  only  or  support  both  the 
program  and  the  trainees. 

Legislative  authorization  for  this 
program  expires  September  30. 1988.  For 
FY  1989  the  Administration  is  proposing 
to  consolidate  the  various  health 
professions  categorical  programs  into  a 
single,  flexible  authority.  This 
announcement  is  being  made  in  the 
event  that  the  Predoctoral  Training  in 
Family  Medicine  Program  is 
reauthorized  and  funds  are  made 
available  in  FY  1989.  Publication  of  this 
notice  is  a  contingency  measure  that 
will  assure  that  grants  can  be  awarded 
in  a  timely  fashion  consistent  with  the 
needs  of  the  program  as  well  as  to 
provide  for  even  distribution  of  funds 
throughout  the  Bscal  year. 

In  addition,  programmatic  changes 
may  result  from  currently  pending 
legislative  action.  Should  such  changes 
be  necessary,  all  applicants  will  be 
notified  at  a  later  date. 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  as 
set  forth  in  42  CFR  Part  57.  Subpart  Q. 
Eligible  applicants  are  accredited  public 
or  nonprofit  private  schools  of  medicine 
or  osteopathic  medicine. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(1)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  788(a)  of  the 
Act: 

(2)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements; 


(3)  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost- 
effective  manner;  and 

(4)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

Proposed  Funding  Priority 

In  determining  the  order  of  funding  of 
approved  applications,  it  is  proposed  to 
give  a  funding  priority  to: 

Projects  in  which  substantial  training 
experience  is  in  a  PHS  332  health 
manpower  shortage  area  and/or  PHS 
329  migrant  health  center,  PHS  330 
community  health  center  or  PHS  781 
funded  Area  Health  Education  Center  or 
State  designated  clinic/center  serving 
an  underserved  population.  Section  329 
authorizes  support  for  migrant  health 
facilities  nationwide  and  comprises  a 
network  of  health  care  services  for 
migrant  and  seasonal  farm  workers. 
Section  330  of  the  Public  Health  Service 
Act  is  the  authority  which  supports 
community  health  centers  providing 
primary  health  services  to  persons 
located  in  rural  and  urban  cu'eas  with 
financial  and/or  geographic  barriers  to 
care.  Section  781  authorizes  a  national 
program  to  support  area  health 
education  centers  and  projects  to 
improve  the  distribution,  supply,  quahty, 
utihzation.  and  efficiency  of  health 
personnel  in  the  health  serrices  delivery 
system. 

There  are  an  estimated  1,931  health 
manpower  shortage  areas  with  an 
estimated  underserved  population  of 
12,847,023.  An  estimated  4.139  primary 
medical  practitioners  are  needed  to 
remove  these  areas  from  the  shortage 
designation.  These  designations  include 
geographic  areas,  population  groups  and 
facilities.  The  proposed  funding  priority 
is  designed  to  provide  trainees 
substantial  training  in  health  manpower 
shortage  areas,  community  health 
centers,  migrant  health  centers,  and 
State  facilities  serving  underserved 
populations.  An  applicant  applying  for 
this  priority  through  a  State  or  local 
designation  must  have  written 
documentation  from  the  appropriate 
State  or  local  authority  responsible  for 
designating  health  personnel  shortage* 
for  geographic  areas,  population  groups 
and/or  facilities.  This  documentation 
must  indicate  that  the  designated 
geographic  areas,  population  groups, 
and/or  facilities  are  part  of  a  State  or 
local  plan  to  increase  service  access  to 
underserved  populations. 

These  experiences  are  expected  to 
have  a  positive  influence  on  the 
selection  of  practice  locatkme  of  such 
trainees.  The  application  of  this  funding 
priority  is  also  to  provide  a  more 


integrated  federal  strategy  to  the 
implementation  of  health  professions 
assistance  and  primary  health  service 
programs. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority.  Normally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  implement  any  changes  for  the 
Fiscal  Year  1989  award  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  September  14, 1988.  will  be 
considered  before  the  final  funding 
priority  is  established.  No  funds  will  be 
allocated  or  flnal  selections  made  until  a 
fmal  notice  is  published  stating  whether 
the  final  funding  priority  will  be  applied. 

Written  comments  should  be 
addressed  to:  Director.  Division  of 
Medicine.  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  Parklawn  Building. 
Room  4C-25,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5KX)  p.m. 

Requests  for  apphcation  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (D-15),  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  5600  Fishers 
Lane,  Room  80-22.  Rockville,  Maryland 
20857,  Telephone:  (301)  443-6960. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Primary  Care  Medical  Education 
Branch,  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  4C-04.  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
6820. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-006a 

The  deadline  date  for  receipt  of 
applications  is  October  14. 1988. 
Applications  should  be  considered  as 
meeting  the  deadline  date  if  they  are 
either: 

(1)  Received!  on  or  before  the  deadline 
•  date,  or 

(2)  Postwarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
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commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.  Applications  received 
after  the  deadline  will  be  returned  to 
applicant. 

This  program  is  listed  at  13.986  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  August  9. 1988. 
|ohn  H.  Kelso. 
Acting  Administrator 
IFR  Doc.  88-18331  Filed  8-12-88:  8:45  am) 

BILLING  CODE  41S0-1$-M 


Public  Health  Service 

Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Public  Health  Service,  HHS. 
ACTION:  Notification  of  a  New  System  of 
Records. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act.  the 
Public  Health  Service  (PHS)  is 
publishing  a  notice  of  a  proposal  to 
establish  a  new  system  of  records:  09- 
19-0001.  "Records  of  Persons  Exposed  or 
Potentially  Exposed  to  Toxic  or 
Hazardous  Substances,  HHS/ATSPR/ 
OHA."  The  purposes  of  this  system  of 
records  are  to  determine  the  public 
health  impact  of  exposure  or  potential 
exposure  to  toxic  and  hazardous 
substances,  and  to  establish  and 
maintain  registries  of  such  exposed 
persons  and  the  serious  diseases 
associated  with  these  exposures.  We  are 
also  proposing  routine  uses  for  this 
system  of  records. 

DATES:  PHS  invites  interested  parties  to 
submit  comments  on  the  proposed 
internal  and  routine  uses  on  or  before 
September  14. 1988.  PHS  has  sent  a 
Report  of  a  New  System  to  the  Congress 
and  to  the  Ofice  of  Management  and 
Budget  (0MB)  on  August  8, 1988.  PHS 
has  requested  that  OMB  grant  a  waiver 
of  the  usual  requirement  that  the  system 
of  records  not  be  put  into  effect  until  60 
days  after  the  report  is  sent  to  OMB  and 
Congress.  If  this  waiver  is  granted,  PHS 
will  publish  a  notice  to  that  effect  in  the 
Federal  Register.  The  routine  uses  will 
be  effective  September  14, 1988,  unless 
PHS  receives  comments  which  would 
result  in  a  contrary  determination. 

ADDRESS:  Comments  should  be 
addressed  to  the  Centers  for  Disease 
Control  (CDC)/ Agency  for  Toxic 


Substances  and  Disease  Registry 
(ATSDR)  Privacy  Act  Coordinator  at  the 
address  listed  below.  Because  CDC 
provides  administrative  support  to 
ATSDR.  the  CDC  Privacy  Act 
Coordinator  also  serves  as  the  ATSDR 
Privacy  Act  Coordinator.  Comments 
received  will  be  available  for  inspection 
Monday  through  Friday,  between  9  a.m. 
and  3  p.m.  in  the  Buckhead  Facility. 
Room  500.  at  that  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  E.  Salter.  Alternate  Privacy  Act 
Coordinator,  Centers  for  Disease 
Control /Agency  for  Toxic  Substances 
and  Disease  Registry,  1600  Clifton  Road. 
Buckhead.  Room  500.  Mailstop  Ell. 
Atlanta.  Georgia  30333,  (404)  842-6720. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  ATSDR 
proposes  to  establish  a  new  system  of 
records:  09-19-0001  "Records  of  Persons 
Exposed  or  Potentially  Exposed  to  Toxic 
or  Hazardous  Substances,  HHS/ 
ATSDR/OHA." 

Records  in  this  system  will  assist 
ATSDR  in  fulHlling  its  legislated  public 
health  functions  by: 

(1)  Employing  pilot  studies  ' 
(including  exposure  studies,  symptom 
and  disease  prevalence  studies,  cluster 
investigations),  epidemiologic  studies, 
and  other  public  health  investigations  to 
identify  the  possible  deleterious  effects 
on  humans  of  exposure  to  toxic  and 
hazardous  substances;  and 

(2)  Establishing  and  maintaining 
national  registries  *  of  persons  exposed 
to  toxic  substances  and  persons  with 
serious  diseases  associated  or 
potentially  associated  with  exposure  to 
toxic  substances,  informing  them  of 
pertinent  health  information,  and 
serving  as  a  focal  point  for  toxic 
exposure  research  data. 

Death  certiHcate  information  will  be 
used  to  evaluate  the  possible 
relationship  of  cause  of  death  to 
exposure  to  hazardous  substances.  The 
data  may  also  be  examined  to  validate 
reported  causes  of  death.  If  it  is 
determined  that  excess  mortality  is 
occurring  among  individuals  exposed  to 
toxic  or  hazardous  substances,  similarly 
exposed  persons  will  be  notified. 
State  or  local  health  departments  may 
provide  physician  records  or  private 
physicians  themselves  may  seek 
consultation  with  ATSDR.  This 
information  would  be  used  to  evaluate 


'  Pilot  studies  are  limited  evdiuations  of  a  defined 
population  to  determine  if  the  extent  of  exposure  to 
hazardous  substances  and  possible  adverse  health 
effects  warrant  a  comprehensive  epidemiologic 
investigation  or  establishment  of  a  subregistry. 

'  A  registry  is  deHned  as  a  system  for  collecting 
and  maintaining  in  a  structured  record,  information 
on  specific  persons  from  a  defined  population. 


the  morbidity  or  mortality  experience  of 
persons  exposed  to  hazardous 
substances,  validate  self-reporied  cases 
of  disease,  or  to  determine  numbers  of 
cases  of  a  disease  occurrence.  Other 
previously  collected  medical 
information  may  also  be  provided  by 
State  or  local  health  departments,  the 
Environmental  Protection  Agency  (EPA), 
and  other  Federal  agencies.  This 
information  may  have  been  collected  as 
part  of  a  health  study  or  investigation 
for  which  ATSDR  is  being  requested  to 
provide  assistance. 

Approximately  6.000  individuals  will 
probably  take  part  in  pilot  studies  each 
year.  Of  these.  2.000  will  be  involved  in 
exposure  studies.  5.000  in  symptom  and 
disease  prevalence  studies,  and  1,000  in 
cluster  investigations.  There  will  be 
approximately  5,000  persons  in 
epidemiologic  studies.  A  portion  of 
individuals  involved  in  pilot  studies  or 
epidemiologic  studies  along  with  other 
cohorts  '  identified  by  other  Federal  and 
State  investigations  will  participate  in 
ATSDR  registries. 

At  present,  the  National  Exposure 
Registry  is  planned  with  data  collection 
to  begin  at  two  sites  (approximately  500 
persons  per  site)  in  1988.  In  1989,  six 
sites  and  updating  of  previous  sites  are 
planned.  The  sites  likely  to  be 
considered  for  the  establishment  of  a 
subregistry  include  all  sites  listed  on 
EPA"s  National  Priorities  List  (NPL), 
non-NPL  sites  on  which  epidemiologic/ 
pilot  studies  may  have  been  conducted, 
iandfdls.  sites  with  contaminated 
drinking  water  or  soil,  and  sites  of 
emergency  activities. 

ATSDR,  and  its  contractors,  working 
with  State  and  local  health 
professionals,  will  identify  eligible 
participants  for  the  subregistry  on  the 
basis  of  documented  environmental 
exposure  to  the  toxicants  of  interest. 
Potentially  exposed  persons  (current 
and  past)  will  be  identified  using  tax 
rolls,  city  directories,  telephone  books, 
school  enrollment,  rental  and 
employment  records,  and  self-reporting. 
Individuals  with  documented  exposures 
will  be  contacted  and  asked  to 
voluntarily  participate  in  the  subregistry 
and  to  agree  to  routine  releases  of  data. 

The  records  will  include,  at  a 
minimum,  core  demographic  information 
(i.e.,  name.  sex.  length  of  time  at  current 
address,  current  and  past  occupations, 
life  style  factors  such  as  smoking 
history),  the  level  and  length  of  exposure 
for  each  substance,  the  pathway  of 


*  A  cohort  is  defined  as  a  group  of  individuals 
having  a  statistical  factor  in  common  in  a 
demographic  study,  i.e..  exposure  to  a  specific 
substance,  geographic  area  of  residence,  etc. 


exposure  (i.e.,  air,  water,  soil,  etc.],  the 
route  of  exposure  (i.e.,  inhalation, 
ingestion,  etc.],  and  additional  existing 
data  or  medical  records  that  may  be 
available.  The  specific  study  or 
subregistry  will  determine  the  specific 
types  of  records  collected  and 
maintained. 

Pilot  studies  and  registry 
establishment  will  involve  scientists  on 
the  staff  of  ATSDR.  the  Centers  for 
Disease  Control  (CDC],  and  other 
researchers  working  under  contracts 
awarded  by  ATSDR.  These  contracts 
may  include:  (1]  Locating  exposed  or 
potentially  exposed  individuals;  (2) 
conducting  interviews;  and  (3]  collecting 
blood  and  urine  specimens,  or 
performing  medical  examinations.  In 
addition.  Registry  contracts  will  entail 
providing  for  annual  followup  of 
registrant  participants  to  update 
information  on  Hie  and  to  possible 
advise  of  new  scientiHc  information 
regarding  health  effects,  preventive 
measures,  or  breakthroughs  in  treatment 
of  environmentally  caused  illnesses 
unavailable  at  the  time  the  registry  was 
originally  established.  CDC  staff  will 
participate  in  collaborative  efforts  and 
may  perform  statistical  analysis. 

ATSDR  will  collect  and  manage  all 
data  in  a  manner  to  safeguard  any 
identifying  information.  Stringent 
safeguards  will  be  developed  to  prevent 
inadvertent  disclosure  of  any  data,  as 
described  in  the  system  notice. 

ATSDR  will  require  that  Privacy  Act 
provisions  appear  in  any  contracts 
which  involve  the  collection  of 
identifying  information.  Such  contracts 
will  specify  the  appropriate  safeguards 
to  be  employed  in  the  performance  of 
the  contract,  and  the  disposition  of 
records  when  the  contract  is  completed. 

ATSDR  has  examined  a  number  of 
alternative  means  of  accomplishing  the 
program  requirements,  including  the 
option  to  maintain  no  Privacy  Act 
system  of  records.  Considering  the 
potentially  large  number  of  individual 
records  that  may  be  involved  in  carrying 
out  the  environmental  mandates  of 
ATSDR,  it  was  concluded  that  it  would 
be  impossible  to  carry  out  the  required 
activities  without  collecting  individual 
identifiers.  Name  and  Social  Security 
number  (supplied  voluntarily]  will  be 
some  of  the  indices  used  to  retrieve 
records  from  the  system.  Other  retrieval 
methods  (such  as  by  toxic  substance) 
may  be  used  as  individual  survey  or 
subregistry  dictates. 

ATSDR  is  proposing  seven  routine 
uses  which  will  support  ATSDR's  efforts 
to  carry  out  its  legislative  mandate 
efficiently  and  effectively.  Proposed 
routine  use  #1  which  permits  disclosure 
of  infoi-mation  to  contractors  to  enable 


them  to  locate,  interview,  collect 
biological  samples  from  or  perform 
medical  examinations  on  individuals 
will  be  necessary  to  gather  information 
about  the  potential  exposure  of  persons 
to  toxic  arid  hazardous  substances.  This 
routine  use  will  also  be  necessary  to 
enable  ATSDR  to  establish  and 
maintain  national  registries  of  persons 
exposed  to  toxic  substances  and  of 
persons  with  diseases  associated  with 
such  exposures. 

Proposed  routine  use  #2  which 
permits  disclosures  of  records  to  other 
Federal  agencies  and  State  or  local 
health  officials  for  collaborative  efforts 
is  intended  to  enable  ATSDR  to  more 
effectively  conduct  its  studies,  to  avoid 
duplication  of  study  efforts  and  to 
facilitate  the  location  of  individuals  for 
followup  surveys  and  any  necessary 
treatment.  This  routine  use  will  also 
satisfy  mandatory  reporting 
requirements  when  applicable.  These 
disclosures  are  compatible  with  the 
system's  purposes  to  identify  the  extent 
of  the  health  threat  posed  by  exposure 
to  hazardous  substances. 

Proposed  routine  use  #3  permitting 
disclosure  of  records  to  other  Federal 
agencies  is  intended  to  aid  in  locating 
individuals  exposed  to  hazardous 
substances.  The  frequent  relocation  of 
families  mandates  that  all  sources  of 
information  be  utilized  to  ensure  an 
adequate  assessment  of  initially 
exposed  individuals  who  may  no  longer 
be  residing  near  the  contaminated  site. 

Proposed  routine  use  #4  permits  data 
sharing  for  research  purposes.  It  is 
anticipated  that  data  from  pilot  studies, 
epidemiologic  studies,  and 
establishment  of  subregistries  will  be  of 
significant  interest  to  members  of  the 
research  community  interested  in  the 
possible  connection  between  health 
problems  and  exposure  to  hazardous 
substances.  While  ATSDR  wishes  to 
share  data  and  avoid  duplication  of 
study  efforts,  the  agency  is  also 
committed  to  protecting  the  integrity  of 
the  data  collected. 

Proposed  routine  use  #5  permits 
disclosure  to  members  of  Congress  for 
the  purpose  of  allowing  subject 
individuals  to  obtain  assistance  from 
their  representatives  in  Congress,  should 
they  so  desire.  Such  disclosure  will  be 
made  only  at  the  explicit  request  of  the 
individual. 

Proposed  routine  use  #6  permits 
ATSDR  to  disclose  such  records  as  it 
deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  the 
Department  of  Justice  to  effectively 
represent  the  agency.  This  disclosure 
would  be  necessary  in  the  event  of 
litigation  initiated  at  the  request  of  EPA 
in  collaboration  with  ATSDR  to  recover 


costs  of  cleanup  operations  associated 
with  Superfund  or  Resource 
Conservation  and  Recovery  Act 
enforcement. 

Proposed  routine  use  ^  which 
permits  disclosure  of  records  to  the 
Department  of  Justice  for  litigation 
defense  purposes  will  enable  the 
Department  of  Justice  to  represent 
ATSDR  in  litigation  arising  from 
program  activities/operations  related  to 
investigations  of  the  health  effects  of 
exposure  to  hazardous  substances. 

The  following  notice  is  written  in  the 
present,  rather  than  the  future  tense,  in 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  system  has  become 
effective. 

Dated:  August  9. 1988. 
Wilford  I.  Forbush, 
Deputy  Assistant  Secretary  for  Health 
Operations  and  Director,  Office  of 
Management 

09-19-0001 

svsTEM  name: 

Records  of  Persons  Exposed  or 
Potentially  Exposed  to  Toxic  or 
Hazardous  Substances,  HHS/ATSDR/ 
OHA. 

SYSTEM  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Office  of  Health  Assessment  (OHA), 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Chamblee  Building 
28N,  1600  Chfton  Road,  Atlanta,  GA 
30333; 

Office  of  External  Affairs  (OEA) 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Chamblee  Building  2 
S,  1600  Clifton  Road.  Atlanta.  GA  30333; 
and 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point,  GA  30344. 

Data  are  also  located  at  contractor 
sites.  A  list  of  contractor  sites  where 
individually  identified  data  are  currently 
located  is  available  upon  request  to  the 
System  Manager. 

CATEOOMtES  OF  INOnnDUALS  COVERED  BY  THE 
SVSTEM: 

Individuals  exposed  or  potentially 
exposed  to  toxic  or  hazardous 
substances  may  include  the  following: 
(1)  Selected  persons  living  or  having 
lived  near  a  hazardous  waste  site;  (2) 
Persons  exposed  or  potentially  exposed 
to  environmental  hazards  resulting  from 
ingestion  of  contaminated  drinking 
wafer,  persons  exposed  to  contaminated 
soil,  persons  living  on  mining  wastes, 
persons  inhaling  toxic  substances  (all  of 
which  may  or  may  not  be  the  result  of 
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contamination  by  a  specified  waste 
site);  (3)  Participants  in  pilot  studies 
(inc)uding  exposure  studies,  symptom 
and  disease  prevalence  studies,  cluster 
investigations),  and  epidemiologic 
studies  to  determine  the  public  health 
threat  of  exposure  to  hazardous  or  toxic 
substances;  (4)  Registry  participants 
with  exposures  associated  with  sites 
listed  on  the  Environmental  f*rotection 
Agency's  (EPA)  National  Priorities  List 
(NPL),  non-NPL  sites  on  which 
epidemiologic  or  pilot  studies  may  have 
been  conducted,  sites  of  emergency 
activities,  and  other  toxic  waste  sites 
proposed  by  concerned  citizens;  (5) 
Registry  participants  with  diseases 
associated  or  potentially  associated 
with  exposure  to  toxic  or  hazardous 
substances;  (6)  Persons  working  or 
having  worked  in  response  actions  at 
hazardous  waste  sites  or  other 
occupational  settings  where  exposure  to 
hazardous  substances  occurred.  The 
first  five  categories  of  persons  above 
may  include  children  as  well  as  adults. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  (including  length  of 
time  at  current  address),  telephone 
number,  date  of  birth.  Social  Security 
number,  sex,  current  and  past 
occupations,  dates,  pathways  and  routes 
of  toxic  or  hazardous  substance 
exposure  or  potential  exposure,  smoking 
history,  results  of  medical  and 
laboratory  tests,  records  on  biological 
specimens  (e.g.  blood,  urine,  etc.),  and 
related  documents  such  as  questionnaire 
responses.  The  specific  type  of  records 
collected  and  maintained  is  determined 
by  the  needs  of  the  individual  registry  or 
study. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

"Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980"  as  amended  by  "Superfund 
Amendments  and  Reauthorization  Act 
of  1986"  (42  U.S.C.  9601,  9604);  and  the 
"Resource  Conservation  and  Recovery 
Act  of  1976"  as  amended  in  1984  (42 
U.S.C.  6901). 

PURPOSES: 

Records  in  this  system  are  used  to 
carry  out  the  legislated  environmental 
public  health  mandates  of  the  Agency 
for  Toxic  Substances  and  Disease 
Registry  (ATSDR).  Specifically  this 
information  is  used  to:  (1)  Identify  the 
public  health  threat  caused  by  exposure 
to  toxic  and  hazardous  substances 
utilizing  pilot  studies,  epidemiologic 
studies,  and  other  health  effects  studies: 
and  (2)  establish  and  maintain  national 
registries  of  persons  exposed  to  toxic 
substances  and  persons  with  serious 


diseases  and  illnesses  associated  or 
potentially  associated  with  exposure  to 
toxic  substances.  Registries  will  have 
the  additional  purposes  of  tracking 
exposed  individuals,  keeping  them 
informed  of  health  effects  of  exposure, 
preventive  measures  and  possible 
breakthroughs  in  treatment,  along  with 
serving  as  a  centralized  location  for 
research  data  on  these  exposed 
individuals. 

Records  may  be  disclosed  to  the 
Center  for  Environmental  HealtJi  and 
Injury  Control,  Centers  for  Disease 
Control,  for  laboratory  analysis  of 
samples  and  for  collaborative  efforts 
(i.e.,  providing  staff,  performing 
statistical  analysis,  etc.)  in  coordinating 
investigations.  Records  (i.e.,  name, 
Social  Security  number,  date  of  birth) 
may  be  disclosed  to  the  National  Center 
for  Health  Statistics  to  obtain  a 
determination  of  vital  status.  Death 
certificates  with  the  cause  of  death  will 
then  be  obtained  from  Federal.  State,  or 
local  agencies  to  enable  ATSDR  (1)  to 
determine  whether  excess  mortality  is 
occurring  among  individuals  exposed  to 
toxic  or  hazardous  substances,  and  (2) 
to  notify  similarly  exposed  persons. 
Records  may  also  be  disclosed  to  the 
Social  Security  Administration  for 
additional  sources  of  locating 
information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUKMNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Records  may  be  disclosed  to 
Department  of  Health  and  Human 
Services  contractors  to  locate 
individuals  exposed  or  potentially 
exposed  to  toxic  or  hazardous 
substances  (e.g.,  in  the  establishment  of 
the  National  Exposure  Registry), 
conduct  interviews,  perform  medical 
examinations,  collect  and  analyze 
biological  specimens,  evaluate  and 
interpret  data,  and  perform  followup 
health  investigations  so  that  the 
research  purposes  for  which  the  records 
are  collected  may  be  accomplished.  The 
contractor  must  comply  with  the 
requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

2.  Records  may  be  disclosed  to 
Federal  agencies  such  as  the 
Environmental  Protection  Agency  (EPA), 
State  and  local  health  departments,  and 
other  public  health  or  cooperating 
medical  authorities  in  connection  with 
program  activities  and  related 
collaborative  efforts  to  deal  more 
effectively  with  exposures  to  hazardous 
or  toxic  substances,  and  to  satisfy 
mandatory  reporting  requirements  when 
applicable. 

3.  Records  (i.e.,  name.  Social  Security 
number)  may  be  disclosed  to  other 


Federal  agencies  and  to  missing  person 
location  agencies  to  obtain  information 
to  aid  in  locating  individuals  involved  in 
these  studies. 

4.  Records  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identified  form,  and  (2)  warrants  the  risk 
to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

5.  Disclosures  may  be  made  to  a 
congressional  office  from  the  records  of 
an  individual,  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

6.  In  the  event  of  litigation  initiated  by 
EPA  in  collaboration  with  ATSDR, 
ATSDR  may  disclose  such  records  as  it 
deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  the 
Department  to  effectively  represent 
ATSDR.  The  types  of  litigative 
proceedings  that  ATSDR  may  request 
include  the  recovery  of  expenses 
incurred  in  cleanup  operations  at 
Superfund  or  Resource  Conservation 
and  Recovery  Act  sites,  including 
program  and  staff  costs. 


7.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b]  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRieVINQ,  ACCESSmO,  RETAININO,  AND 

disposing  of  records  in  the  system: 
storage: 

File  folders,  computer  tapes  and  disks 
(hard  and  floppy). 

retrievabiutv: 

By  name  or  Social  Security  number. 

safeguards: 

The  following  special  safeguards  are 
provided  to  protect  the  records  from 
inadvertent  disclosure: 

1.  Authorized  Users:  Access  is  granted 
to  only  a  limited  number  of  physicians, 
scientists,  statisticians,  and  designated 
support  staff  of  ATSDR  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accomplish  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected.  A  list  of 
authorized  users  will  be  maintained  by 
the  system  manager. 

2.  Physical  Safeguards. 
Questionnaires,  log  books,  and  other 
source  data  are  maintained  in  locked 
cabinets  in  locked  rooms,  24-hour  guard 
service  in  buildings,  personnel  screening 
of  visitors,  electronic  anti-intrusion 
de\'ices  in  operation  at  the  Federal 
Records  Center  (FRC).  fire  extinguishers, 
overhead  sprinkler  system,  and  card- 
access  control  equipment  in  the 
mainframe  computer  room  (Clifton  Road 
facility),  computer  terminals,  lockable 
personal  computers,  and  automated 
records  located  in  secured  areas. 

3.  Procedural  Safeguards:  Protection 
for  computerized  records  includes 
programmed  verification  of  valid  user 
identification  code,  account  code  and 
password  prior  to  acceptance  of  a 


terminal  session  or  job  submission, 
computer  software  to  control  access, 
frequently  changed  passwords,  and 
Fault  Management  System. 

Knowledge  of  individual  tape 
passwords  is  required  to  access  tapes, 
and  acces  to  systems  is  limited  to  users 
obtaining  prior  super\'isory  approval. 
When  Privacy  Act  tapes  are  scratched,  a 
special  "certified"  process  is  performed 
in  which  tapes  are  completely  written 
over  to  avoid  inadvertent  data 
disclosure.  When  possible,  a  backup 
copy  of  data  is  stored  at  an  offsite 
location  and  a  log  kept  of  all  changes  to 
each  file  and  all  persons  reviewing  the 
file.  Selected  safeguards  will  be 
applicable  to  specific  elements  of  the 
system,  as  appropriate.  Additional 
safeguards  may  also  be  built  into  the 
program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the 
specific  data  set. 

ATSDR  and  contractor  employees 
who  maintain  records  are  instructed  in 
specific  procedures  to  protect  the 
security  of  records,  and  are  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
ATSDR  or  contractor  sites  is  restricted 
to  specifically  authorized  personnel. 

Appropriate  Privacy  Act  provisions 
are  included  in  contracts  and  the 
ATSDR  Project  Director,  contract 
officers,  and  project  officers  oversee 
compliance  with  these  requirements. 
Upon  completion  of  the  contract,  all 
data  will  be  either  returned  to  ATSDR 
or  destroyed,  as  specified  by  the 
contract. 

4.  Implementation  Guidelines:  The 
safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  66,  "Automated  Information 
Systems  Security,"  of  the  HHS 
Information  Resources  Management 
Manual;  the  National  Bureau  of 
Standards  Federal  information 
Processing  Standards  (FIPS  Pub.  41  and 
FIPS  Pub.  31).  FRC  safeguards  are  in 
compliance  with  GSA  Federal  Property 
Management  Regulations,  Subchapter  B- 
Archives  and  Records. 

RETENTION  AND  DISPOSAL: 

ATSDR  retains  records  in  accordance 
with  the  CDC  Records  Control  Schedule 
Item  37,  which  allows  the  system 
manager  to  keep  the  records  for  20  years 
unless  needed  for  further  study.  Registry 
records  will  be  actively  maintained  as 
long  as  funding  is  provided  for  by 
Irgislation.  Contractors  vvi'l  retain  the 


records  only  as  long  as  necessary  to 
complete  data  collection  and  verify 
ATSDR's  receipt  of  the  data  in  usable 
form.  Record  copy  of  study  reports  is 
maintained  in  the  agency  from  two  to 
three  years  in  accordance  with  retention 
schedules.  Source  documents  for 
computer  tapes  or  disks  are  disposed  of 
when  no  longer  needed  in  the  study  as 
determined  by  the  system  manager,  and 
as  provided  in  the  signed  consent  form, 
as  appropriate. 

Records  may  be  transferred  to  a 
Federal  Records  Center  for  storage 
when  no  longer  needed  for  evaluation  or 
analysis.  Disposal  methods  include  the 
paper  recycling  process,  burning  or 
shredding  hard  copy  records,  and 
erasing  computer  tapes  and  disks. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Health  Assessment, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Chamblee  Building 
28N,  1600  Clifton  Road,  Atlanta,  GA 
30333; 

Director,  Office  of  External  Affairs. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Chamblee  Building 
28S,  1600  Clifton  Road,  Atlanta,  GA 
30333; 

Policy  coordination  is  provided  by: 
Deputy  Associate  Administrator, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Chamblee  Building  29. 
1600  Clifton  Road,  Atlanta,  GA  30333. 

notification  PROCEDURES: 

An  individual  may  learn  if  a  record 
exists  about  himself/herself  by 
contacting  the  appropriate  system 
manager  at  the  address  above.  Persons 
who  knowingly  and  willfully  request  or 
acquire  a  record  pertaining  to  an 
individual  under  false  pretenses  are 
subject  to  criminal  prosecution. 
Requesters  in  person  must  provide 
photo  identification  (such  as  driver's 
license)  or  other  positive  identification 
that  would  authenticate  the  identity  of 
the  individual  making  the  request. 
Individuals  who  do  not  appear  in  person 
must  submit  a  request  which  has  been 
notarized  to  verify  their  identity.  A 
parent  or  guardian  who  requests 
notification  of.  or  access  to,  a  minor's 
medical  record  must  provide  a  birth 
certificate  (or  notarized  copy),  court 
order,  or  other  competent  evidence  of 
guardianship.  An  individual  who 
requests  notification  of.  or  access  to,  a 
medical  record  shall  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  (who  may  be 
a  physician,  other  health  professional,  or 
other  responsible  individual)  who  will 
be  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
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contents  at  the  representative's 
discretion. 

In  addition,  the  following  infomiation 
should  be  provided  when  requesting 
notification:  (1)  Full  name  and  Social 
Security  number;  (2J  nature  of  the  study, 
or  probable  exposure  or  disease 
subregistry  which  might  include  the 
requester. 

RECORD  ACCESS  phoccourcs: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  benig  sought. 
An  accounting  of  disclosures  that  have 
been  made  of  the  record,  if  any,  may 
also  be  requested. 

CONTESTIMa  rgcoro  phoceouwes; 

Contact  the  system  manager  at  the 
address  specified  above,  reasonably 
identify  the  record  and  specify  the 
information  being  contested,  the 
corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  families  of 
deceased  individuals,  concerned 
citizens  associated  with  a  particular 
site.  State  and  local  health  departments, 
physican  records,  hospital  records. 
Social  Security  Administration, 
Environmental  Protection  Agency  and 
other  agencies  responsible  for 
environmental  public  health. 

SYSTEMS  EXEIia>TED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
|FR  Doc.  88-18326  Filed  8-12-88;  8:45  am] 

BILLING  COOC  4nO-TO-« 


Privacy  Act  Of  1974;  New  System  of 
Records 

agency:  Public  Health  Service.  HIIS. 
actiom:  Notification  of  a  new  system  or 
records. 

stmMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Health  Service  (PHS)  is 
publishing  a  notice  of  a  proposal  to 
create  a  new  system  or  records,  09-17- 
0003,  "Indian  Health  Service  Medical 
Staff  Credentials  and  Privileges 
Records:  HHS/IHS/OHP."  We  are  also 
proposing  routine  uses  for  this  new 
system. 

DATES:  PHS  invites  interested  persons  to 
submit  comments  on  the  proposed  new 
system  of  records  on  or  before 
September  14, 1988.  PHS  has  sent  a 
Report  of  A  New  System  of  Records  to 
the  Congress  and  to  the  Office  of 


Management  and  Budget  (OMB]  on 
August  8, 1988.  The  new  system  of 
records  will  be  effective  60  days  from 
the  date  submitted  to  OMB,  unless  mS 
receives  comments  which  result  in  a 
contrary  determination. 
ADDRESS:  Address  comments  to  the  IHA 
Privacy  Act  Coordinator,  Department  of 
Health  and  Human  Services.  Room  6A- 
30,  Parklawn  Building,  5600  Fishers 
Lane.  Rockviile,  Maryland  20657.  We 
will  make  comments  received  available 
for  public  inspection  at  the  above 
address  during  normal  business  hours. 
8:30  a  jn.-5-iX)  p.m. 

FOR  FURTHER  INTORMA-nOM  CONTACT! 
Dr.  Richard  Olson,  Office  of  Health 
Programs,  Indian  Health  Service,  Room 
6A-55,  Paridawn  Building,  5600  Fishers 
Lane,  Rockviile,  Maryland  20857, 
telephone  (301)  443-4644.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Indian  Health  Service  (IHS)  proposes  to 
establish  a  new  system  of  records. 
Records  will  be  maintained  in  this 
system  to  ensure  that  members  of  IHS 
medical  staffs  are  qualified,  competent 
and  capable  of  delivering  quality  health 
services  consistent  with  those  of  the 
medical  community  at  large.  A  medical 
staff  includes  physicians  (M.D.  and 
D.O.)  and  dentists  and  may  include 
other  health  care  practitioners  such  as 
psychologists,  optometrists,  podiatrists, 
audiologists,  and  in  some  states, 
certified  nurse  midwives.  Personnel 
included  are  those  who  have  applied  for 
active,  provisional,  temporary  or 
courtesy  membership  on  an  IHS  medical 
staff  as  IHS  employees  or  under 
contract  to  IHS.  Records  of  current  and 
former  members  of  the  IHS  medical  staff 
will  be  included  in  this  system  of 
records.  Included  in  the  proposed 
system  will  be  records  of  personnel  who 
have  applied  for  specific  friS  medical 
staff  privileges  and  the 
recommendations  of  specific  IHS 
medical  staff  members  concerning  these 
applications. 

These  records  will  be  used  by  IHS 
staff  (i.e..  Clinical  Directors  and 
Credentials  and  Privilege  Committee  at 
each  Service  Unit,  Governing  Body  and 
Physician  and  other  Health  Professions 
Recruiters  at  IHS  Area  Offices)  to  make 
recommendations  with  regard  to 
retention,  promotion,  transfer, 
reassignment  and  release  of  IHS 
medical  staff.  Through  use  of  these 
records  the  credentials  and  privileges  of 
IHS  medical  staff  will  be  evaluated,  re- 
evaluated and  re-certified  on  a  recurring 
and  standardized  basis. 

The  confidentiality  of  all  records 
contained  in  this  system  of  records  will 
be  strictly  maintained.  The  following 


safeguards  will  be  introduced  into  the 
operation  of  this  system  of  records. 
Access  will  be  limited  to  authorized 
personnel  for  use  in  the  performance  of 
their  official  duties.  (Authorized 
personnel  include:  Physician  and  other 
Health  Professions  Recruitment  Branch 
staff  and  Area  Governing  Board 
Members  at  IHS  Area  Offices,  Service 
Unit  Directors,  CUnical  Directors  and 
members  of  the  Credentials  and 
Privileges  Committees  of  each  IHS 
Service  Unit).  At  each  location  where 
records  in  this  system  will  be 
maintained,  a  Hst  of  personnel  or 
catetories  of  persormel  having  a 
demonstrable  need  for  access  to  the 
records  in  the  performance  of  their 
official  duties  will  be  developed  and 
maintained.  In  addition,  physical  and 
procedural  safeguards  (as  specified  in 
the  proposed  system  notice)  will  be  in 
place  to  maintain  the  confidentiality  of 
records  contained  in  this  system.  Thus, 
only  those  IHS  employees  who  have 
assigned  responsibilities  for  carrying  out 
the  system's  purpose  of  ensuring  that 
IHS  medical  sta^  are  qualified, 
competent,  and  capable  of  delivering 
quality  health  services  to  the  population 
served  will  be  granted  access  to  these 
records. 

The  Privacy  Act  of  1974  permits 
disclosure  of  information  without  the 
consent  of  the  subject  individual  for 
"routine  uses,"  that  is,  disclosure  for 
purposes  which  are  compatible  with  the 
purposes  for  which  the  data  are 
collected.  Accordingly,  we  are 
establishing  seven  routine  uses  for 
information  in  this  system.  The 
relationship  between  each  of  these 
seven  routine  uses  to  the  purpose  of  the 
system  follows. 

The  first  routine  use  provides  for 
disclosure  to  organizations  authorized  to 
conduct  evaluation  studies  concerning 
the  delivery  of  health  care  services  by 
the  Indian  Health  Service.  Thus, 
disclosure  may  be  made  to 
organizations  such  as  the  Joint 
Commission  on  the  Accreditation  of 
Healthcare  Organizations  to  evaluate 
the  adequacy  or  effectiveness  of  the  IHS 
health  care  delivery  program. 

The  second  routine  use  provides  for 
disclosure  to  an  entity  which  maintains 
records  relating  to  the  issuance, 
retention  or  revocation  of  licenses  or 
registrations  necessary  to  practice  a 
health  prefessional  occupation  or 
specialty.  The  purpose  of  this  disclosure 
is  to  inform  health  profession  licensing 
boards  or  other  appropriate  entities 
about  the  health  care  practices  of  a 
current,  terminated,  resigned,  or  retired 
IHS  medical  staff  member  whose 
professional  health  care  activity  so 
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significantly  failed  to  conform  to 
generally  accepted  standards  of 
professional  medical  practice  as  to  raise 
reasonable  concern  for  the  health  and 
safety  of  members  of  the  general  public. 
This  will  be  done  within  the  guidelines 
for  notice,  hearing,  and  review  as 
delineated  in  the  medical  staff  bylaws  of 
the  IHS  facility. 

The  third  routine  use  provides  for 
disclosure  to  references  provided  by  IHS 
medical  staff  applicants  for  the  purpose 
of  evaluating  the  applicants' 
professional  qualiHcations,  experience, 
and  suitability,  and  disclosure  to  an 
entity  for  the  purpose  of  verifying  that 
all  claimed  background  and  employment 
data  are  valid  and  all  claimed 
credentials  are  current  and  in  good 
standing. 

The  fourth  routine  use  provides  for 
disclosure  to  other  Federal  agencies,  to 
State  and  local  governmental  agencies 
and  to  organizations  in  the  private 
sector  to  which  the  subject  individual 
has  applied  for  clinical  privileges, 
membership  or  licensure  for  the  purpose 
of  documenting  the  qualifications  and 
competency  of  the  subject  individual  to 
provide  health  services  in  his/her  health 
profession  based  on  the  individual's 
professional  performance  while 
employed  by  the  IHS. 

The  fifth  routine  use  provides  for 
disclosure  to  the  Department  of  Justice 
for  litigation  purposes  when  HHS 
determines  that  the  use  of  such  records 
by  the  Department  of  justice,  the  court 
or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

The  sixth  routine  use  provides  for 
disclosure  to  a  congressional  office  from 
the  record  of  an  individual  in  response 
to  a  verified  inquiry  from  the 
congressional  office  made  at  the  written 
request  of  that  individual. 

In  the  event  that  a  system  of  records 
maintained  by  the  IHS  to  carry  out  its 
functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  seventh  routine  use  provides 
for  the  disclosure  of  the  relevant  records 
to  the  appropriate  agency,  whether 
Federal,  State,  or  local,  charged  with 
enforcing  or  implementing  the  statute  or 
rule,  regulation  or  order  issued  pursuant 
thereto. 

For  the  reasons  stated  above.  IHS 
believes  that  the  routine  uses  of  this 


system  of  records  are  compatible  with 
the  purpose  of  this  system  of  records. 
The  following  notice  is  written  in  the 
present,  rather  than  future  tense,  in 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  notice  becomes 
effective. 

Dated:  August  9. 1988. 
Wilford  I.  Forbuah. 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director,  Office  of 
Management. 

09-17-0003 

SYSTEM  name: 

Indian  Health  Service  Medical  Staff 
Credentials  and  Privileges  Records, 
HHS/IHS/OHP. 

SECURrrv  ciassification: 

None. 

SYSTEM  location: 

Each  Indian  Health  Service  (IHS) 
Area  Office  and  each  IHS  Service  Unit 
(Appendix  1). 

categories  of  individuals  covered  by  the 
system: 

Prospective,  current  and  former  Indian 
Health  Service  (IHS)  medical  staff 
members.  The  term  IHS  medical  staff 
includes  fully  licensed  individuals 
permitted  by  law  to  provide  patient  care 
services  independently  and  without 
concurrent  professional  direction  or 
supervision,  within  the  scope  of  his/her 
license  and  in  accordance  with 
individually  granted  clinical  privileges. 
The  IHS  medical  staff  includes 
physicians  (M.D.  and  D.O.)  and  dentists 
and  may  include  other  health  care 
practitioners  such  as  psychologists, 
optometrists,  podiatrists,  audiologists, 
and,  in  some  states,  certified  nurse 
midwives. 

Types  of  assignment  categories  of 
current  and  former  IHS  medical  staff 
members  include  the  following: 

Provisional — ^Those  new  members  of 
the  medical  staff  who  are  serving  a 
required  initial  probationary  period,  as 
specified  in  the  local  medical  staff 
bylaws.  During  this  time,  their 
qualifications  for  membership  on  the 
active  or  courtesy  IHS  medical  staff  are 
assessed. 

Active — Those  members  who  are 
either  IHS  employees  or  employees  of 
P.L.  93-638  Tribal  Contractors  who 
spend  at  least  50  percent  of  their 
professional  time  within  the  IHS  facility 
and/or  IHS  Service  Unit.  They  have 
served  their  probationary  period  and 
have  been  found  to  be  fully  qualified  for 
membership  on  the  IHS  medical  staff. 

Temporary — Those  members  who 
provide  services  on  a  short-term  basis. 


Courtesy  or  Associate — ^Those 
members  who  generally  provide 
services  on  a  periodic  or  episodic  basis 
(e.g.,  specialty  clinics)  and  are  usually 
not  IHS  employees. 

CATEOOMES  Of  RECORDS  IN  THE  SYSTEM: 

Contains  name.  Social  Security 
Number,  IHS  medical  staff  membership 
and  privileges  applications  and 
associated  forms,  employment  data, 
liability  insurance  coverage, 
credentialing  history  of  licensed  health 
professionals,  personal,  educational, 
and  demographic  background 
information,  professional  performance 
information  consisting  of  continuing 
education,  performance  awards,  and 
adverse  or  disciplinary  actions,  and 
evaluations  and  approvals  completed  by 
IHS  medical  staff  reviewers. 

AUTHORrrV  FOR  MAINTENANCE  Of  THE 

system: 

Indian  Self  Determination  and 
Education  and  Assistance  Act  (25  U.S.C. 
450),  Snyder  Act  (25  U.S.C.  13),  Indian 
Health  Care  Improvement  Act  (25  U.S.C. 
1601  et.  seq.),  Indian  Health  Service 
Transfer  Act  (42  U.S.C.  2001-2004). 

PURPOSE(S): 

The  purposes  of  this  system  are: 

1.  To  ensure  that  IHS  medical  staff 
members  are  qualiHed,  competent  and 
capable  of  delivering  quality  health 
services  consistent  with  those  of  the 
medical  community  at  large  and  that 
they  are  granted  privileges 
commensurate  with  their  training  and 
competence  and  with  the  ability  of  the 
facility  to  provide  adequate  support 
equipment,  services,  and  staff. 

2.  To  inform  health  care 
practitioner(s)  and  staff  of  health  care 
facilities,  state  or  county  health 
professional  societies  or  licensing 
boards  to  whom  the  subject  individual 
may  apply  for  clinical  privileges, 
membership  or  licensure,  of  the  subject 
individual's  professional  competence, 
character  and  ethical  qualifications. 
This  may  include  information  regarding 
drug  or  alcohol  abuse  or  dependency. 
Within  the  Department  such  releases 
may  be  made  to  personnel  staffs  of 
DHHS  Regional  Offices. 

3.  To  provide  adverse  health  care 
practice  information  to  the  data  bank 
established  under  Title  IV  of  Pub.  L  99- 
660,  the  Health  Care  Quality 
Improvement  Act  of  1986.  The  purpose 
of  such  a  release  is  to  provide 
information  concerning  a  current  or 
former  IHS  medical  staff  member  whose 
professional  health  care  activity  failed 
to  conform  to  generally  accepted 
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standards  of  professional  medical 
practice. 

4.  To  provide  health  care  practice 
infomaatioa  concerning  current  or 
former  members  of  the  IHS  aoedical  staff 
with  Commissioned  Corps  status  to  the 
Division  of  Comausnofied  Penonnel, 
U.S.  Public  Health  Service,  so  that  an 
informed  decision  may  be  made 
concerning  the  promotion,  retention,  or 
reassignment  of  the  subject  individual. 

ROUTINE  USES  OF  JUCCWPI  MIUTMIED  M 

THE  svsTBM,  wctuniwa  CATCOoma  of 

USERS  AND  THE  MMFOSES  OF  SUCH  USES: 

1.  Records  may  be  disclosed  to 
organizations  authorized  to  conduct 
evaluation  studies  concerning  the 
delivery  of  health  care  services  by  the 
Indian  Health  Service  (e.g..  Joint 
Commission  on  the  Accreditation  of 
Healthcare  Organizations). 

2.  IHS  may  disclose  records  consisting 
of  name.  Social  Security  Number, 
employment  history  and  any 
professional  qualification  information 
concerning  medical  staff  membership 
and  privileges,  professional  competence, 
clinical  judgment  and  personal 
character  to  a  State  or  local  government 
health  profession  licensing  board,  to  the 
Federation  of  Slate  Medical  Boards,  to 
the  data  bank  established  under  Title  IV 
of  Pub.  L  99-660  and/or  to  a  similar 
entity  which  has  the  authority  to 
maintain  records  concerning  the 
issuance,  retention  or  revocation  of 
licenses  or  registrations  necessary  to 
practice  a  health  professional 
occupation  or  specialty.  The  purpose  of 
this  disclosure  is  to  mform  medical 
profession  licensing  boards  and 
appropriate  entities  about  the  health 
care  practices  of  a  current,  terminated, 
resigned,  or  retired  IHS  medical  staff 
member  whose  professional  health  care 
activity  so  lignificantiy  failed  to 
conform  to  generally  accepted  standards 
of  professional  medical  practice  as  to 
raise  reasonable  concern  for  the  health 
and  safety  of  members  of  the  general 
pubUc.  This  will  be  done  within  the 
guidelines  for  notice,  hearing,  and 
review  as  delineated  in  the  medical  staff 
bylaws  for  the  IHS  facility  and/or 
within  other  HHS  or  IHS  regulations  or 
policies. 

3.  IHS  may  disclose  biographic  data 
and  information  supplied  by  potential 
applicants  to  (a)  references  listed  on  the 
IHS  medical  staff  and/or  privileges 
application  and  associated  forms  for  the 
purpose  of  evaluating  the  aiq)licant's 
professional  qualifications,  experience, 
and  suitability,  and  (b)  a  State  or  local 
government  health  profession  licensing 
board,  to  a  health-related  professional 
organization,  to  tiie  Federation  of  State 
Medical  Boards,  and  to  the  data  bank 


established  under  Title  IV  of  Pub.  L  99- 
660  or  a  similar  entity  for  the  purpose  of 
verifying  that  all  claimed  background 
and  employment  data  are  va^  and  ail 
claimed  credentials  are  current  and  in 
good  standing. 

4.  Records  may  be  disclosed  to  other 
Federal  agencies  (including  the  Office  of 
Personnel  Management  for  subject 
individuals  applying  for  or  maintaining 
Civil  Service  appointments),  to  State 
and  local  governmental  agencies,  and  to 
organizations  in  the  private  sector  to 
which  the  subject  individual  applies  for 
clinical  privileges,  membership  or 
licensure  for  the  purpose  of  documenting 
the  qualifications  and  competency  of  the 
subject  individual  to  provide  health 
services  in  his/her  health  professional 
based  on  the  individual's  professional 
performance  while  employed  by  the 
IHS. 

5.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof,  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee:  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  hkely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  htigation 
or  has  an  interest  in  such  htigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided. 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

6.  Records  may  disclosed  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

7.  In  the  event  that  a  system  of 
records  maintained  by  the  IHS  to  carry 
out  its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred  to  the 
appropriate  agency,  whether  Federal. 
State,  or  local,  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulahon  or  order  issued  pursuant 
thereto. 


POUCIES  AMD  fMACnCES  FOH  STOMHS, 
RETRIEVIfM,  ACCffSSWO,  KETAMMO, 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

stomaoe: 
File  folders. 

RETRIEVASIUTV: 

Indexed  and  retrieved  by  name.  Social 
Security  Number,  and  any  other 
identifying  numbers  necessary  to 
establish  the  identity  of  an  individual 
whose  record  is  maintained  in  the 
system  of  records. 

SAFEGUARDS: 

1.  Authorized  Users: 

Access  is  limited  to  authorized 
personnel  for  use  in  the  performance  of 
their  official  duties.  Authorized 
personnel  include:  Physician 
Recruitment  and  other  Health 
Professions  Branch  Staff  and  Area 
Governing  Board  Members  at  IHS  Area 
Offices,  and  Service  Unit  Directors, 
Clinical  Directors  and  members  of  the 
Credentials  and  Privilege  Committee  of 
each  IHS  Service  Unit.  At  each  location 
where  records  in  this  system  will  be 
maintained,  a  list  of  personnel  or 
categories  of  personnel  having  an 
official  need-to-know  has  been 
developed  and  is  maintained. 

2.  Physical  Safeguards: 
Records  are  kept  in  locked  metal  filin; 

cabinets  or  in  locked  desk  drawers  in 
secured  rooms  at  all  times  when  not 
actually  in  use  during  working  hours 
and  at  all  times  during  non-working 
hours.  Record  storage  areas,  including 
file  cabinets  and  desks,  are  not  left 
unattended  or  unlocked  during  office 
hours,  including  lunch  hours. 

3.  Procedural  Safeguards: 

Persons  who  have  an  official  need-to- 
know  are  entrusted  with  records  from 
this  system  of  records  and  are  instructed 
to  safeguard  the  confidentiality  of  these 
records  and  to  destnjy  all  copies  or  to 
return  such  records  when  the  need  to 
know  has  expired.  Instructions  include 
the  statutory  penalties  for 
noncompliance.  Proper  charge-out 
procedures  are  followed  for  the  removal 
of  records  from  the  area  in  which  they 
are  maintained.  Before  an  employee 
who  will  control  disclosure  of  records 
can  work  with  the  records  (i.e., 
employees  who  report  to  the  system 
manager)  the  system  manager  or 
designee  ensures  that  the  employee  has 
received  training  in  the  safeguards 
applicable  to  the  records  and  is  aware 
of  the  actions  to  take  to  restrict 
disclosure.  When  copying  records  for 
authorized  purposes,  care  is  takeii  to 
ensure  that  any  imperfect  pages  are  not 
left  in  the  reproduction  room  where  they 
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can  be  read  but  are  destroyed  or 
obliterated. 

4.  Implementation  Guidelines: 

DHHS  Chapter  45-13  and 
supplementary  Chapter  PHS.hf:45-13  of 
the  General  Administration  Manual. 

RcnimoN  ANO  disposal: 

Records  are  maintained  by  IHS  for  at 
least  five  years  after  the  individual's 
termination  of  employment  or 
association  with  IHS.  Records  of 
unsuccessful  applicants  for  medical  staff 
membership  will  be  retained  for  three 
years  after  his/her  rejection.  After  these 
periods  of  retention  expire,  records  are 
destroyed  by  shredding  or  burning. 

SYSTEM  MANAQEIHS)  ANO  ADDRESS: 

See  Appendix  1. 

Policy  Coordinating  Ofllcial:  Director. 
Patient  Care  Professional  Affairs  and 
Support  IHS,  5600  Fishers  Lane,  Room 
6A-55.  Rockville,  Maryland  20857. 

The  IHS  Clinical  Directors  at  all  IHS 
Service  Units  listed  in  Appendix  1  are 
System  Managers.  The  original  IHS 
medical  staff  credentials  and  privileges 
files  are  stored  at  these  locations.  Other 
addresses  listed  in  Appendix  1  are 
locations  at  which  copies  of  all  or  parts 
of  these  records  may  be  stored 
(Physician  Recruiter  at  IHS  Area 
Offices).  Post  Office  Box  designations 
appearing  in  Appendix  1  should  be 
specified  when  making  requests  by  mail. 

NOTIFICATION  PROCEDURE: 

Requests  must  be  made  to  the 
appropriate  System  Manager  (Clinical 
Director  for  the  appropriate  Service 
Unit)  listed  in  Appendix  1. 

Requests  by  mail:  Requests  for 
information  and/or  access  to  records 
received  by  mail  must  contain 
information  providing  the  identity  of  the 
writer  and  a  reasonable  description  of 
the  record  desired.  Written  requests 
must  contain,  at  a  minimum,  the  name, 
signature,  Social  Security  Number,  and 
address  of  the  requester,  and  for 
unsuccessful  applicants  the  date  when 
the  application  was  submitted,  and  for 
current  or  former  IHS  health  care 
providers  the  dates  and  locations  of 
service. 

We  may  request  additional 
identification  when  we  hold  records  for 
different  persons  with  the  same  name  or 
where  an  apparent  discrepancy  exists 
between  information  contained  in  the 
record  and  that  provided  by  the 
individual  requesting  access  to  the 
record. 

Other  names  used:  Where  an 
individual  is  seeking  to  obtain 
information  about  himself/herself  which 
may  be  retrieved  by  a  different  name 
than  his/her  current  name,  he/she  shall 


be  required  to  produce  evidence  to 
verify  that  he/she  is  the  person  whose 
record  he/she  seeks. 

Requests  in  person:  A  subject 
individual  who  appears  in  person  at  a 
specific  location  (where  he  or  she 
currently  works  or  formerly  worked) 
seeking  access  or  disclosure  of  records 
contained  in  this  system  of  records 
relating  to  him/her  shall  provide  the 
information  described  in  "Requests  by 
mail"  (above)  and  at  least  one  piece  of 
tangible  identification  such  as  a  driver's 
license  or  passport. 

Requests  by  telephone:  Since  positive 
identification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedure. 
Requesters  should  also  provide  a 
reasonable  description  of  the  record 
being  sought. 

Requesters  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  appropriate  Service  Unit 
Clinical  Director  at  the  address 
specified  in  Appendix  1  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  IHS  health  care 
personnel,  references  supplied  by  the 
subject  individual,  professional  societies 
or  associations,  specialty  boards, 
colleges  and  universities  attended  by 
the  subject  individual,  former 
employers,  health  facilities  or  health 
providers  with  which  the  subject 
individual  was  associated,  liability 
insurance  carriers,  organizations 
providing  cardiopulmonary  resuscitation 
(CPR)  training  to  the  subject  individual. 
State  and  local  health  and  health  care 
licensing  or  certifying  organizations,  and 
organizations  which  serve  as 
repositories  of  information  on  health 
care  professionals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Appendix  1 — System  Managers 

Director.  Aberdeen  Area  Indian  Health 
Service,  Federal  Building.  115  Fourth 
Avenue.  SE.  Aberdeen.  South  Dakota  57401 

Clinical  Director,  Rapid  City  Service  Unit, 
Rapid  City  Indian  hiospital.  Rapid  City, 
South  Dakota  57701 


Clinical  Director.  Cheyenne  River  Service 

Unit.  Eagle  Butte  Indian  Hospital,  Eagle 

Butte.  South  Dakota  ^625 
Clinical  Director.  Fort  Berthold  Service  Unit. 

Minni-Tohe  Indian  Health  Center,  New 

Town.  North  Dakota  58763 
Clinical  Director.  Fort  Totten  Service  Unit. 

Fort  Totten  Indian  Health  Center.  Fort 

Totten.  North  Dakota  58335 
Clinical  Director.  Pine  Ridge  Service  Unit. 

Pine  Ridge  Indian  Hospital,  Pine  Ridge, 

South  Dakota  57770 
Clinical  Director.  Rosebud  Service  Unit, 

Rosebud  Indian  Hospital.  Rosebud.  South 

Dakota  57570 
Clinical  Director.  Sisselon-Wahpelon  Service 

Unit.  Sisseton  Indian  Hospital.  Sisseton. 

South  Dakota  57262 
Clinical  Director,  Standing  Rock  Service  Unit. 

Fort  Yates  Indian  Hospital.  Fort  Yates. 

North  Dakota  58538 
Clinical  Director.  Turtle  Mountain  Service 

Unit,  Belcourt  Indian  Hospital.  Belcourt, 

North  Dakota  58316 
Clinical  Director.  Omaha-Winnebago  Service 

Unit,  Winnebago  Indian  Hospital, 

Winnebago.  Nebraska  68071 
Clinical  Director,  Yankton- Wagner  Service 

Unit.  Wagner  Indian  Hospital,  Wagner, 

South  Dakota  57380 
Clinical  Director,  Pierre  Service  Unit.  Ft. 

Thompson  Indian  Health  Center.  Ft. 

Thompson.  South  Dakota  57339 
Director.  Bemidji  Area  Office.  Indian  Health 

Service.  203  Federal  Building.  Bemidji, 

Minnesota  56601 
Clinical  Director.  Eastern  Michigan  Service 

Unit.  Kincheloe  Indian  Health  Center. 

Kincheloe,  Minnesota  49788 
Clinical  Director,  Greater  Leach  Lake  Service 

Unit,  Cass  Lake  Indian  Hospital,  Cass 

Lake.  Minnesota  56633 
Clinical  Director.  Red  Lake  Service  Unit,  Red 

Lake  Indian  Hospital.  Red  Lake.  Minnesota 

56671 
Clinical  Director,  White  Earth  Service  Unit. 

White  Earth  Indian  Health  Center.  White 

Earth,  Minnesota  56591 
Director,  Alaska  Area  Native  Health  Service. 

250  Gambell  Street,  Anchorage,  Alaska 

99510 
Clinical  Director.  Anchorage  Service  Unit, 

PHS,  Alaska  Native  Medical  Center,  P.O. 

Box  7-741,  Anchorage,  Alaska  99510 
Clinical  Director,  Barrow  Service  Unit, 

Barrow  Alaska  Native  Hospital,  Barrow, 

Alaska  99723 
Clinical  Director,  Kotzebue  Service  Unit, 

Kotzebue  Alaska  Native  Hospital, 

Kotzebue,  Alaska  99752 
Clinical  Director  Annette  Island  Service  Unit, 

Metlakatla  Alaska  Native  Health  Center, 

Box  428.  Metlakatla.  Alaska  99926 
Clinical  Director,  Yukon-Kuskokwim-Delta 

Service  Unit,  Yukon-Kuskokwim-Delta 

Regional  Hospital,  Indian  Health  Service, 

Bethel,  Alaska  99559 
Director,  Albuquerque  Area  Indian  Health 

Service.  505  Marquette  N.W.  Suite  1502, 

Albuquerque,  New  Mexico  87102-0097 
Clinical  Director.  Albuquerque  Service  Unit. 

Albuquerque  Indian  Hospital,  801  Vassar 

Drive.  NE.,  Albuquerque,  New  Mexico 

87106 
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Clinical  Director.  Mescalero  Service  Unit. 

Mescalero  Indian  Hospital,  P.O.  Box  210, 

Mescalero,  New  Mexico  88340 
Clinical  Director.  Southern  Colorado-Ute 

Service  Unit  P  O.  Box  778,  Ignacio, 

Colorado  81137 
Clinical  Director.  Zuni-Ramah  Service  unit. 

Zuni  Indian  Hospital,  Zuni,  New  Mexico 

87327 
Clinical  Director  Acoma-Canoncito-Laguna 

Service  Unit,  Acoma-Canoncito-Laguna 

Indian  Hospital  P  O.  Box  130.  San  Fidel, 

New  Mexico  87049 
Director,  Billings  Area  Indian  Health  Service. 

P.O.  Box  2143.  Rilhngs.  Montana  59103 
Clinical  Director  Blackfeet  Service  Unit, 

Browning  Indian  Hospital,  Browning, 

Montana  5941  ~ 
Clinical  Director  Crow  Service  Unit,  Crow 

Indian  Hospu<il  Crow  Agency.  Montana 

59022 
Clinical  Director  Flathead  Service  Unit.  St. 

Ignatius  Indian  Health  Center.  St.  Ignatius. 

Montana  5986.S 
Clinical  Director  Fort  Belknap  Service  Unit. 

Harlem  Indian  Hospital.  Harlem.  Montana 

59526 
Clinical  Director  Fort  Peck  Service  Unit, 

Poplar  Indian  Health  Center,  Poplar, 

Montana  59256 
Clinical  Director  Wind  River  Service  Unit. 

Fort  Washakie  Indian  Health  Center,  Fort 

Washakie,  Wyoming  82514 
Clinical  Director  Northern  Cheyenne  Service 

Unit,  Lame  Deer  Indian  Health  Center, 

Lame  Deer,  Montana  59043 
Clinical  Director.  Rocky  Boy's  Service  Unit, 

Rocky  Boy's  Indian  Health  Center,  Box 

Elder,  Montan<i  59521 
Clinical  Director  Navajo  Area  Indian  Health 

Service,  P.O.  Box  G.  Window  Rock. 

Arizona  86515 
Clinical  Director  Chinle  Service  Unit,  Chinle, 

Comprehensive  Health  Facility.  P.O.  Box 

PH.,  Chinle.  Anzona  86503 
Clinical  Director.  Crownpoint  Service  Unit, 

Crownpotnt  Indian  Hospital  Crownpoint, 

New  Mexico  87313 
Clinical  Director.  Fort  Defiance  Service  Unit, 

Fort  Defiance  Indian  Hospital,  Fort 

Defiance.  Arizona  86504 
Clinical  Director.  Gallup  Service  Unit,  Gallup 

Indian  Medical  Center,  Gallup.  New 

Mexico  87301 
Clinical  Director.  Kayenta  Service  Unit, 

Kayenta  Indian  Health  Center,  Kayenta. 

Arizona  86033 
Clinical  Director.  Shiprock  Service  Unit, 

Shiprock  Indian  Hospital,  Shiprock,  New 

Mexico  87420 
Clinical  Director.  Tuba  City  Service  Unit, 

Tuba  City  Indiaa  Hospital,  Tuba  City, 

Arizona  86045 
Clinical  Director.  Winslow  Service  Unit. 

Winslow  Indian  Health  Center,  P.O.  Box 

40.  Winslow.  Anzona  86047 
Director,  Oklahoma  City  Area  Indian  Health 

Service.  215  Dean  A.  McGee  Street  NW.. 

Oklahoma  City.  Oklahoma  73102-3477 
Clinical  Director,  Ada  Service  Unit.  Carl 

Albert  Comprehensive  Indian  Health 

Facility,  1001  North  Country  Club  Drive, 

Box  1564,  Ada.  Oklahoma  74820 
Clinical  Director.  Claremore  Service  Unit. 

Claremore  Comprehensive  Indian  Health 

Facility,  Claremore,  Oklahoma  74017 


Clinical  Director,  Clinton  Service  Unit. 

Clinton  Indian  Hospital,  Clinton.  Oklahoma 

73601 
Clinical  Director,  Kansas  Service  Unit. 

Holton  Indian  Health  Center,  Holton, 

Kansas  66436 
Clinical  Director,  Lawton  Service  Unit. 

Lawton  Indian  Hospital,  Lawton, 

Oklahoma  73501 
Clinical  Director,  Pawnee  Service  Unit, 

Pawnee  Indian  Health  Center,  Pawnee, 

Oklahoma  74058 
Clinical  Director,  Shawnee  Service  Unit, 

Shawnee  Indian  Health  Center.  Shawnee, 

Oklahoma  74801 
Clinical  Director.  Tahlequah  Service  Unit, 

W.W.  Hastings  Indian  Hospital,  100  S. 

Bliss.  Tahlequah.  Oklahoma  74464 
Director,  Phoenix  Area  Indian  Health 

Service.  3738  N.  16th  Street.  Suite  A, 

Phoenix,  Arizona  85016-5981 
Clinical  Director,  Colorado  River  Service 

Unit,  Parker  Indian  Hospital,  Route  1,  P.O. 

Box  12,  Parker,  Arizona  85344 
Cliaicol  Director,  Fort  Yuma  Service  Unit, 

Winterhaven  Indian  Hospital.  P.O.  Box 

1368.  Yuma,  Arizona  85364 
Clinical  Director,  Keams  Canyon  Service 

Unit.  Keams  Canyon  Indian  Hospital,  P.O. 

Box  98.  Keams  Canyon,  Arizona  86034 
Clinical  Director.  Owyhee  Service  Unit. 

Owyhee  Indian  Hospital,  P.O.  Box  212, 

Owyhee,  Nevada  89832 
Clinical  Director,  Phoenix  Service  Unit, 

Phoenix  Indian  Medical  Center,  4212  North 

16th  St..  Phoenix,  Arizona  85016 
Clinical  Director,  Sacaton  Service  Unit, 

Sacaton  Indian  Hospital,  Sacaton.  Arizona 

85247 
Clinical  Director.  San  Carlos  Service  Unit. 

San  Carlos  Indian  Hospital,  San  Carlos. 

Arizona  85550 
Clinical  Director,  Schurz  Service  Unit,  Schurz 

Indian  Hospital,  Schurz,  Nevada  89427 
Clinical  Director.  Unitah  and  Ouray  Service 

Unit,  Fort  Duchesne  Indian  Health  Center. 

P.O.  Box  160.  Fort  Duchesne.  Utah  84028 
Clinical  Director.  Whiteriver  Service  Unit, 

Whiteriver  Indian  Hospital.  Whiteriver. 

Arizona  85941 
Director,  Portland  Area  Indian  Health 

Service.  Room  476.  Federal  Building,  1220 

Southwest  Third  Avenue.  Portland,  Oregon 

97204-2892 
Clinical  Director.  Colville  Service  Unit, 

Colville  Indian  Health  Center.  Nespelem. 

Washington  99155 
Clinical  Director,  Fort  Hall  Service  Unit.  Fort 

Hall  Indian  Health  Center,  P.O.  Box  317. 

Fori  Hall.  Idaho  83203 
Clinical  Director.  Northern  Idaho  Service 

Unit.  Northern  Idaho  Indian  Health  Center. 

P.O.  Drawer  367,  Lapawai.  Idaho  83540 
Clinical  Director.  Warm  Springs  Service  Unit, 

Warm  Springs  Indian  Health  Center,  Warm 

Springs.  Oregon  97761 
Clinical  Director,  Puget  Sound  Service  Unit. 

Kitsap  Indian  Health  Center,  1212  South 

ludkins,  Seattle.  Washington  98144 
Clinical  Director,  Yakima  Service  Unit, 

Yakima  Indian  Health  Center.  Route  1.  Box 

1104.  Toppenish,  Washington  98948 
Clinical  Director.  Umatilla  Service  Unit. 

Yellowhawk  Indian  Health  Center.  P.O. 

Box  159,  Pendleton,  Oregon  97801 


Clinical  Director,  Taholah  Service  Unit. 

Taholah  Indian  Health  Center,  P.O.  Box 

219.  Taholah,  Washington  98587 
Clinical  Director.  Neah  Bay  Service  Unit. 

Neah  Bay  Indian  Health  Center.  P.O.  Box 

418,  Neah  Bay,  Washington  98357 
Clinical  Director,  Northwest  Washington 

Service  Unit.  Lummi  Indian  Health  Center. 

2592  Kwina  Road.  Bellingham.  Washington 

98225 
Clinical  Director.  Wellpinit  Service  Unit. 

Wellpinit  Indian  Health  Center,  P.O.  Box 

391.  Wellpinit,  Washington  99040 
Director,  Tucson  Area  Office.  Indian  Health 

Serevice.  P.O.  Box  11340.  Tucson.  Arizona 

85734 
Clinical  Director,  Sells  Service  Unit.  Sells 

Indian  Hospital.  Sells,  Arizona  85634 
Director,  Nashville  Area  Office.  Indian 

Health  Service.  Oak  Towers  Building.  1101 

Kermit  Drive.  Suite  810,  Nashville. 

Tennessee  37217-2191 
Clinical  Director.  Cherokee  Service  Unit. 

Cherokee  Indian  Hospital.  Cherokee.  North 

Carolina  28719 
Director.  California  Area  Office.  Indian 

Health  Service.  2999  Fulton  Avenue. 

Sacramento.  California  95821 

(FR  Doc.  88-18327  Filed  8-12-88;  8:45  am) 

BILUNG  COOC  41W-70-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  N-88-1843] 

Submission  of  Proposed  information 
Collection  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  propo.^al 
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for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  uf  licurs 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension. 


reinstatement,  or  revision  of  an 
information  collection  requirement;  and 

(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  August  8.  1988. 
David  S.  Cristy. 

Deputy  Director,  Information  Policy  and 
Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  QMS 

Proposal:  Interim  Rule  Amending  24 
CFR  Part  970:  Demolition/Disposition  of 
Public  Housing  Projects  (FR-2463). 


Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
interim  rule  amending  24  CFR  Part  970 
requires  additional  replacement  housing 
plan  requirements  for  Public  Housing 
Agencies'  (PHAs)  applications  for  HUD 
approval  of  demolition/disposition  of 
public  housing  units.  This  information 
will  be  used  by  HUD  in  application 
reviews. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  and  Federal  Agencies  or 
Employees. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Numtier  o< 
Respond- 
ents 


Frequency 

ot 
Response 


Hoots  per 
Response 


Burden 
Hours 


Application . 


70 


Total  Estimated  Burden  Hours:  280 

Status:  Revision. 

Contact: 

Wayne  Hunter.  HUD.  (202)  755-6713 
John  Allison.  OMB.  (202)  395-6880 

Dated:  August  8. 1988. 
(FR  Doc.  88-18380  Filed  8-12-88;  8:45  am] 
BILUMG  CODE  4210-01-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

[Billing  No.  6116-01] 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  a  loan  to  Guatemala  as  part 
of  A.I.D.'s  development  assistance 
program.  The  proceeds  of  this  loan  will 
be  used  to  finance  shelter  projects  for 
low-income  families  in  Guatemala. 
Central  Park  of  Guatemala  has 
authorized  A.I.D.  to  request  proposals 
from  eligible  investors  The  name  and 
address  of  the  Borrower's  representative 
to  be  contacted  by  interested  U.S. 
lenders  or  investment  bankers,  and  the 
amount  of  the  loan  and  project  number 
are  indicated  below: 


Government  of  Guatemala 

Project:  520-HG-O04 — $10,000,000 

Attention:  Lie.  Fernando  Figueroa 
Amado,  General  Manager.  Banco  de 
Guatemala,  7a  Avenida  22-01.  Zona  1, 
Guatemala  City,  Guatemala,  Telex  No.; 
5231  (answer  back  GUABAN-DU), 
Telefax  No.:  202/22-85-09.  Telephone 
No.:  502/28-16-35. 

Interested  investors  should  submit 
their  bids  to  the  Borrower's 
representative  on  August  24, 1988  no 
later  than  5:00  p.m.  New  York  Time.  Bids 
should  remain  open  for  48  hours.  Copies 
of  all  bids  should  be  simultaneously  sent 
to  the  following: 

Mr.  Mario  Pita,  Assistant  Director, 
Central  America,  RHUDO/ 
Tegucigalpa,  USAID/Tegucigalpa, 
APO  Miami  34022,  (street  address: 
Edificio  Castillo  Poujol,  Colonia 
Palmira,  4  Calle,  #2401,  Tegucigalpa, 
DC  Honduras).  Telephone  No.:  504/ 
32-2120.  Telefax  No.:  9-001-504-32027. 

USAID/Guatemala,  c/o  American 
Embassy.  Guatemala  City,  Guatemala, 
(street  address:  7-01  Avenida  de  la 
Reforma,  Zone  10).  Telephone  No.: 
502/(2)31-15-41. 

Michael  G.  Kitay/Barton  Veret.  Agency 
lor  Iniernationai  Development,  GC/ 
PRE.  Room  3328  N.S..  Washington.  DC 
20523.  Telex  No.:  B92703  AID  WSA. 
Telefax  No.:  202/647^958  (preferred 
communication) 


Each  proposal  should  consider  the 
following  terms: 

(a)  Amount:  U.S.  $10  million. 

(b)  Term:  Up  to  30  years 

(c)  Grace  Period  on  Principal:  10 
years 

(d)  Amortization:  40  equal  semi- 
annual principal  payments. 

(e)  Interest  Rate:  Variable  rate  based 
on  six-months  U.S.  Treasury  Bills,  with 
options  of  interest  rate  cap  and  options 
to  convert  to  fixed  rate. 

(f)  Draw  Down:  Full  disbursement 
expected  by  September  30, 1988. 

(g)  Prepayment:  Proposals  should 
include  the  option  of  prepayment  of  the 
loan  by  Borrower. 

(h)  Fees:  Payable  at  closing  from 
proceeds  of  loan. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
The  lender  and  A.I.D.  shall  enter  into  a 
Contract  of  Guaranty  covering  the  loan. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  lo 
authority  m  Section  222  of  the  Foreign 
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Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens:  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.I.D. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.ID. 
housing  guaranty  program  can  be 
obtained  from:  Peter  M.  Kimm,  Director, 
Office  of  Housing  and  Urban  Programs, 
Agency  for  International  Development, 
Room  315,  SA-18C,  Washington.  DC 
20523.  Telephone:  703/875-4808. 
Wiiliam  Gelman, 

Acting  Director.  Agency  for  International 
Development.  Office  of  Housing  and  Urban 
Programs. 

Date:  August  11, 1988. 
[FR  Doc.  88-18524  Filed  8-12-88:  9:28  am) 

BILLtNQ  CODE  •11S-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AA-330-08-4211-02] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  telephone 
number  202-395-7340. 

Title:  Right-of-Way  Cost  Recovery 
Procedures,  43  CFR  2808. 


Abstract:  Respondents  supply 
identifying  information  and  data  on 
monetary  value  of  the  rights  and 
privileges  sought  by  the  applicant,  costs 
incurred  for  the  benefit  of  the  general 
public  interest  rather  than  for  the 
exclusive  benefit  of  the  app'-cant,  and 
public  services  provided  which  are 
necessary  to  determine  who  may  be 
entitled  to  a  set-off  against 
reimbursement  of  costs  to  the 
government. 

Bureau  Form  Number:  None  Required. 

Frequency:  Once  from  about  17 
applicants  per  year. 

Description  of  Respondents:  Right-of- 
way  applicants  for  which  the  authorized 
officer  determines  that  the  Bureau's 
application  processing  activities  will 
require  gathering  of  original  data  to 
comply  with  the  .\ational  Environmental 
Policy  Act  and  other  statutes,  and  three 
or  more  field  examinations. 

Annual  Responses:  17. 

Annual  Burden  Hours:  850. 

Estimated  Average  Completion  Time: 
50  hours. 

Bureau  Clearance  Officer:  Rick 
lovaine  202-653-8853. 

Dated:  August  2. 1986. 
Dean  E.  Stepanek. 

Assistant  Director.  Land  and  Renewable 
Resources. 

[FR  Doc.  88-18336  Filed  8-12-88;  8:45  am) 

BILLING  CODE  4310-M-M 


[  AAA220-08-4322-02  ] 

Bureau  Forms  Submitted  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirements  should  be  made 
directly  to  the  Bureau's  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget,  Interior  Department  Desk 
Officer.  Washington,  DC  20503. 
Telephone  (202)  395-7340. 

Title:  Actual  Grazing  Use  Report,  43 
CFR  4130.1-2. 

OMB  Approval  Number:  1004-0051. 

Abstract:  This  form  is  used  by 
permittees  to  provide  information  on  the 
actual  amount  of  livestock  grazing  use 
made  on  the  public  lands  within  a 
specified  lime  to  the  Bureau  of  Land 
Management  for  billing  purposes  and 
resource  monitoring. 


Bureau  Form  Number:  4130-5. 

Frequency:  Annually. 

Description  of  Respondents:  Grazing 
permittees  required  to  report  actual 
livestock  use  on  the  public  lands. 

Estimated  Completion  Time:2i 
minutes. 

Annual  Responses:  15,000. 

Annual  Burden  Hours:  6,000. 

Bureau  Clearance  Officer  (alternate}: 
Rick  lovaine  (202)  653-8853. 

Dated:  August  4. 1988. 
Dean  Stepanek, 

Assistant  Director.  Renewable  Resources. 
(FR  Doc.  88-18337  Filed  8-12-88;  8:45  am] 

BILLING  CODE  43tO-«4-M 


(AA220-0«-4322-02] 

Bureau  Forms  Submitted  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau  of  Land 
Management  (BLM)  Clearance  Officer  at 
the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  BLM's  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  Telephone  (202) 
395-7340. 

Title:  Grazing  Application — Grazing 
Schedule.  43  CFR  4130.1. 

OMB  Approval  Number:  1004-0005. 

Abstract:  This  form  is  used  by 
permittees  to  apply  for  annual 
authorization  to  graze  livestock  on  the 
public  lands. 

Bureau  Form  Number  4130-1. 

Frequency:  Annually. 

Description  of  Respondents: 
Applicants  requesting  authorization  to 
graze  livestock  on  the  public  lands. 

Estimated  Completion  Time:  20 
minutes. 

Annual  Responses:  6,000. 

Annual  Burden  Houres:  2,000. 

BLM  Clearance  Officer  (alternate): 
Rick  lovaine  (202)  653-8853. 

Dated:  August  4. 1988. 
Dean  Stepanek. 

Assistant  Director.  Renewable  Resources. 
[FR  Doc.  88-18338  Filed  8-12-88:  8:45  am] 
BILUNG  CODE  4310-M-M 
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IAA220-08-4322-02] 

Bureau  Forms  Submitted  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau's  clearance  officer  and  and  to 
the  Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  telephone  (202) 
395-7340. 

Title:  Cooperative  Agreements  for 
Range  Improvements,  43  CFR  4120.3-2. 

OMB  Approval  Number  1004-0068. 

Abstract-  Respondents  supply 
information  to  obtain  authority  to 
construct  and/or  maintain  range 
improvements  on  the  public  lands  in 
cooperation  with  Bureau  programs. 

Bureau  Form  Number  4120-6. 

Frequency:  Occasionally. 

Description  of  Respondents: 
Permittees  or  lessees  authorized  to  graze 
livestock  on  the  pubhc  lands. 

Estimated  Completion  Time:  10 
minutes. 

Annual  Responses:  600. 

Annual  Burden  Hours:  102. 

Bureau  Clearance  Officer  (alternate): 
Rick  lovaine  (202)  653-8853. 

Dated:  August  4, 1988. 
Dean  Stepanek, 

Assistant  Director.  Renewable  Resources. 
[FR  Doc.  88-18339  Filed  8-12-88:  8:45  amj 

NLLINO  CODE  OKVM^ 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seg.]: 
PRT-720930 

Applicant:  Gibbon  and  Gallinaceous  Bird 
Center,  Saugus,  CA 

The  applicant  requests  an  amendment 
to  a  previously-issued  permit  to  import 
one  newborn  dark-handed  gibbon 
[Hylobates  agilis]  from  the  Perth  Zoo, 
Australia.  This  animal  is  the  offspring  of 
a  pair  of  gibbons  that  were  previously 
authorized  for  import. 


PRT-730152 

Applicant:  National  Wildlife  Health  Research 
Cntr,  U.S.  Fish  »  Wildlife  Service.  Madison, 
WI 

The  applicant  requests  a  permit  to 
import  serum,  blood  smears,  cloacal  and 
tracheal  swabs,  fecal  samples  and 
ectoparasites  collected  from  captive  live 
cranes  and  fixed  or  frozen  tissues 
samples  from  cranes  that  died.  The 
speciemens  will  be  imported  from  the 
Moscow  Zoo  and  Okisky  Preserve. 
USSR.  Cranes  from  which  the  samples 
will  be  obtained  are  the  following: 
Manchurian  crane  (Grus  japonensis], 
Siberian  crane  [G.  leucogeranus], 
hooded  crane  [G.  monacha),  black- 
necked  crane  [G.nigricollis]  and  white- 
naped  crane  (G.  vipio).  the  specimens 
will  be  tested  for  evidence  of  exposure 
to  or  presence  of  avian  disease  agents. 
Fixed  tissues  will  be  used  for 
histopathology  to  determine  cause  of 
death. 

PRT-730276 

Applicant:  Hawthorn  Corporation,  Graysiake, 
IL 

The  applicant  requests  a  permit  to 
import  one  captive  bom  female  tiger 
(Panthera  tigris)  from  Pare  Safari. 
Quebec,  Canada,  for  breeding  and 
exhibition  purposes.  This  tiger  is  the 
result  of  a  breeding  loan  agreement 
between  applicant  and  Pare  Safari.  It 
will  be  used  in  applicant's  own  breeding 
program  and  will  be  exported/re- 
imported  for  exhibition  purposes. 
PRT-730153 
Applicant:  Cincinnati  Zoo,  Cincinnati,  OH 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive  bom  cheetahs 
(Acinoyx  jubatus)  from  the  De  Wildt 
Cheetah  Research  Centre.  De  Wildt. 
South  Africa,  for  purposes  of  scientific 
research,  propagation,  exhibition,  and 
education. 

PRT-730325 

Applicant:  Dr.  Neil  Carey,  San  Diego,  CA 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a  male 
bontebok  [Damaliscus  dorcas  dorcas), 
to  be  culled  from  the  captive  herd 
maintained  by  Mr.  E.L.  Pringle,  Huntley 
Glen,  Bedford.  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 
PRT-730327 

Applicant  International  Animal  Exchange, 
Inc.,  Femdale,  MI 

The  applicant  requests  a  permit  to 
export  one  male  and  two  female 
captive-bom  Andean  condors  ( Vultur 
gryphus]  to  the  Nagasaki  Biopark. 
Nagasaki,  Japan,  for  purposes  of  public 
display  and  possible  captive  breeding. 


PRT-730329 

Applicant:  International  Wildlife  Veterinary 
Services.  Orangevale,  CA 

The  applicant  requests  a  permit  to 
import  serum  samples  taken  from  black 
rhinos  [Diceros  bicornis]  captured  for 
relocation  in  Zimbabwe.  The  samples 
are  to  be  imported  for  purposes  of 
scientific  research. 
PRT-730352 

Applicant:  Philadelphia  Zoological  Garden, 
Philadelphia,  PA 

The  applicant  requests  a  permit  to 
purchase  in  foreign  commerce  and 
import  on  male  captive-bom  drill  (Papio 
leucophaeus)  held  Hannover  Zoo, 
Hannover,  West  Germany  for 
enhancement  of  propagation  and 
survival  of  the  species. 
PRT-730381 

Applicant-  New  York  Zoological  Society, 
Bronx,  NY 

The  applicant  requests  a  permit  to 
import  ^-ozen  plasma  samples  taken 
from  giant  pandas  [Ailuropoda 
melanoleuca)  held  in  captivity  at 
Calgary  Zoo,  Calgary,  Canada  for 
analyses  of  nutritional  deficiencies  and 
development  of  optimal  diet,  thereby 
enhancing  the  propagation  and  survival 
of  the  species. 
PRT-730364 
Applicant  Zoo  Atlanta,  Atlanta,  GA 

The  applicant  requests  a  permit  to 
import  2  male  and  2  female  captive 
white  collared  (sooty)  mangalieys 
(Cercocebus  torquatus  torquatus)  from 
Zoologischer  Garten  Hannover, 
Hannover.  West  Germany  for  the 
purposes  of  propagation  and  exhibit. 
One  male  and  one  female  are  of 
unkonwn  origin  and  one  male  and  one 
female  were  bom  at  Harmover  Zoo. 

PRT-730447 

Applicant  U.S.  Fish  &  Wildlife  Service, 
Patuxent  Wildlife  Research  Center.  Laurel. 
MD 

The  applicant  requests  a  permit  to 
sacrifice  10  wild-caught  masked 
bobwhites  [Colinus  virginianus 
ridgwayi)  that  were  imported  from 
Mexico  in  1986.  The  applicant  proposes 
to  sacrifice  the  birds  for  genetic  studies 
that  will  be  carried  out  at  the  University 
of  Texas  System  Cancer  Center, 
Smith ville,  Texas,  by  Dr.  Donald 
Morizot. 
PRT-730473 
Applicant  Alfred  Cito,  Staten  Island,  NY 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  to  be  culled  from  the  captive 
herd  maintained  by  Mr.  Frank  Bowker, 
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Jr.,  Grahamstown,  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 
PRT-730471 

Applicant:  Edmond  Wolf  Sancturary. 
Edmond.  OK 

The  applicant  requests  a  permit  to 
purchase  three  captive  bom  male  wolf 
[Cam's  lupus]  cubs  from  Mr.  Jim  Rieder, 
Timber  Wolf  Preservation  Society,  Inc., 
of  Greendale,  Wisconsin,  for  the 
purpose  of  educational  display. 
PRT-730378 
Applicant:  Martin  Rigoletti,  Jr.,  Denville.  N) 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a  male 
bontebok  [Damaliscus  dorcas  dorcas)  to 
be  culled  from  the  captive-herd 
maintained  by  F.W.M.  Bowker  Jr. 
Thomkloof,  Grahamstown,  Rupblic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT-703575 

Applicant:  Moscow  Circus  (Soyuzgoscirk).  c/ 
o  Circus  Productions,  inc.,  New  York,  NY 

The  applicant  requests  a  permit  to 
import  and  reexport  21  captive-born 
tigers  [Panthera  tigris]  from  the  Soviet 
Union  via  Canada  for  the  purpose  of 
exhibition  and  conservation  education. 
The  circus  proposes  to  tour  the  United 
States  then  return  to  the  Soviet  Union 
early  in  1989. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403, 1375,  K  Street  NW., 
Washington  DC  20005,  or  by  writing  to 
the  Director,  U.S.  Of^ce  of  Management 
Authority.  P.O.  Box  27329,  Washington, 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Dated:  August  11, 1988.  . 
R.K.  Robinson, 

Chief.  Branch  of  Permits.  U.S.  Office  of 
Managewent  Authority. 
|FR  Doc.  88-18408  Filed  8-12-68:  8:45  am] 
BILUNQ  CODE  4310-AN-M 


Minerals  Management  Service 

Outer  Continental  Shelf  Advisory 
Board;  South  Atlantic  Regional 
Technical  Working  Group 

agency:  Minerals  Management  Service. 
Interior. 


ACTION:  Notice  of  Meeting  of  South 
Atlantic  Regional  Technical  Working 
Group  Committee. 

SUMMARY:  The  Atlantic  Outer 
Continental  Shelf  (OCS)  Region  has 
scheduled  a  meeting  of  its  South 
Atlantic  Regional  Technical  Working 
Group  (SARTWG)  Committee.  The 
meeting  agenda  includes  the  following 
topics: 

September  7, 1988 

Election  of  State  Cochair 
Summary  of  State  OCS-Related 

Programs  and  Activities 
Status  of  Proposed  Exploratory  Well 
Sale  108  (South  Atlantic)  Area 

Identification 
MMS  Environmental  Studies  Program 
MMS  Participation  on  the  Oil  Spill 

Response  Team 
State  Environmental  Studies  Programs 

Impacting  on  the  Federal  Offshore 

Leasing  Program 

September  8, 1988 

Recent  Developments  in  Nonenergy 
Minerals  Activities  in  the  South 
Atlantic 

The  Role  of  the  RTWG  in  the  Federal 
Nonenergy  Minerals  Program 

Public  Comment 

dates:  September  7-8, 1988. 
ADDflESSES:  The  meeting  will  begin  at  9 
a.m.  at  the  following:  Radisson  Plaza 
Hotel  Raleigh.  420  Fayetteville  Street 
Mall,  Raleigh,  North  Carolina  27601 
The  Atlantic  OCS  Region  is  at  the 
following  location:  Minerals 
Management  Service,  Atlantic  OCS 
Region.  1951  Kidwell  Drive,  Suite  601. 
Vienna,  Virginia  22180. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Polk,  RTWG  Coordinator, 
Atlantic  OCS  Region,  at  the  Virginia 
address  above;  telephone  (703)  285-2165, 
(FTS)  285-2165. 

SUPPLEMENTARY  INFORMATION:  The 
SARTWG  is  part  of  the  OCS  Advisory 
Board  and  was  established  to  advise  the 
Minerals  Management  Service  (MMS) 
Director  on  technical  matters  of  regional 
concern  regarding  offshore  prelease  and 
postlease  sale  activities  in  the  South 
Atlantic.  The  SARTWG  membership 
consists  of  representatives  from  Federal 
Agencies,  the  Coastal  States  of  Virginia 
through  Florida,  the  petroleum  industry, 
and  other  private  interests. 

(Federal  Advisory  Committee  Act  (Pub.  L 
No.  92^63)) 

Date:  August  5, 1968. 

Bruce  G.  VVeetman, 

Regional  Director.  Atlantic  OCS  Region. 
[FR  Doc.  88-18335  Filed  8-12-88:  8:45  am] 

BILLING  CODE  4310-«m-M 


National  Park  Service 

Information  Collection  Submitted  for 
Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comment  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  clearance  officer  and  the 
Office  of  Management  and  Budget 
reviewing  official,  Washington,  DC 
20503,  Telephone  202-395-7313. 

Title:  Special  Use  Permit. 

Abstract:  The  National  Park  Service 
uses  the  Special  Use  Permit  to  document 
and  authorize  special  uses  of  public  land 
that  are  otherwise  restricted.  Permits 
are  necessary  to  determine  whether  a 
proposed  activity  is  authorized  by  law 
and  to  evaluate  the  potential  effects  on 
park  resources. 

Bureau  Form  Number:  10-114. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals  or  households,  businesses, 
or  organizations. 

Annual  Responses:  496,975. 

Annual  Burden  Hours:  138,933. 

Bureau  Clearance  Officer:  Russell  K. 
Olsen.  202-523-5133. 
Russell  K.  Olsen, 

Information  Collection  Clearance  Officer 
|FR  Doc.  88-18379  Filed  8-12-88;  8:45  am] 

BILLING  CODE  4310-70-M 


Bureau  of  Reclamation 

Department  of  Agriculture 

Soil  Conservation  Service 

Colorado  River  Water  Quality 
Improvement  Program,  Price-San 
Rafael  Rivers  Salinity  Control  Unit,  UT 

AGENCY:  Bureau  of  Reclamation, 

Interior,  Soil  Conservation  Service 

USDA. 

ACTION:  Notice  of  intent  to  prepare  a 

joint  Draft  Enviromental  Impact 

Statement. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  the  Department  of 
the  Interior  and  the  Department  of 
Agriculture  intend  to  prepare  a  joint 
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Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Price-San  Rafael  River 
Unit  of  the  Colorado  River  Water 
Quahty  Improvement  Program. 
Reclamation  will  also  integrate  the  DEIS 
with  a  planning  report  for  the  salinity 
control  unit.  The  DEIS  will  address  the 
environmental  impacts  of  and  the 
alternatives  to  reducing  salt  loading  to 
the  Colorado  River  through  irrigation 
systems  improvements. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Bureau  of  Reclamation  contact  for 
this  DEIS  is  Larry  W.  Fluharty,  Chief. 
Planning  Division,  Bureau  of 
Reclamation,  Utah  Projects  Office,  P.O. 
Box  1338,  Provo,  Utah  84603.  telephone 
(801)  379-1155. 

The  Soil  Conservation  Service  contact 
for  the  DEIS  is  Gary  R.  Cross,  Assistant 
State  Conservationist,  Soil  Conservation 
Service,  Utah  State  Office,  P.O.  Box 
11350,  Salt  Lake  City,  Utah  84147. 
telephone  (801)  524-5054. 
SUPPLEMENTARY  INFORMATION: 

The  Price-San  Rafael  River  Unit  is 
located  in  east-central  Utah,  120  miles 
southeast  of  Salt  Lake  City, 
encompassing  Carbon  and  Emery 
counties.  The  Price  and  San  Rafael 
Rivers  and  their  tributaries  deliver 
approximately  425,000  tons  of  salt 
annually  to  the  Colorado  River.  Of  this 
amount  approximately  60  percent  is  the 
result  of  deep  percolation  or  irrigation 
water  into  salt-bearing  ground 
formations.  This  salt  causes  economic 
problems  for  municipal,  industrial,  and 
agricultural  water  users  downstream. 
The  purpose  of  the  Price-San  Rafael 
Rivers  Unit  is  to  decrease  this  salt 
loading  in  a  cost-efficient  manner. 

Numerous  alternatives  have  been 
evaluated  for  the  unit  including 
irrigation  systems  improvements,  using 
irrigation  return  flows  for  powerplant 
cooling,  treatment  of  disposal  of  return 
flows,  using  return  flows  for  other 
industrial  purposes,  selective 
withdrawal  and  treatment  or  disposal  of 
return  flows,  retiring  farmland,  using 
fresh  water  for  other  beneficial 
purposes,  and  no  Federal  action.  Of 
these  alternatives,  all  but  the  Irrigation 
Systems  Improvements  and  No  Federal 
Action  Alternatives  were  determined  to 
be  nonviable  and  have  been  eliminated 
from  further  consideration. 

Prior  to  1986  the  Bureau  of 
Reclamation  and  the  Soil  Conservation 
Service  were  independently 
investigating  methods  of  reducing  salt 
loading  within  the  study  area.  However, 
in  March  1986,  it  was  determined  that 
greater  effectiveness  and  economic 
efficiency  could  be  achieved  by  both 
agencies  jointly  developing  a  salinity 
control  project. 


The  Irrigation  Systems  Improvement 
Alternative  would  reduce  deep 
percolation  of  irrigation  water  through 
development  of  more  efficient  irrigation 
systems.  Under  the  alternative, 
pressurized  sprinkler  irrigation  systems 
would  be  developed  to  serve 
approximately  26.600  acres  of  presently 
irrigated  farmland.  Additionally,  surface 
irrigation  improvements  would  be 
developed  for  10,000  acres  of  existing 
farmland.  Canal  seepage  due  to  winter 
water  practices  could  be  eliminated  by 
providing  winter  for  livestock  through 
existing  culinary  systems,  enlarging  and 
lining  existing  stockponds  in  remote 
areas,  making  improvements  to  the 
existing  Cottonwood  Creek  livestock 
watering  system  to  improve  its 
reliability,  and  constructing  a  pipeline  to 
deliver  raw  water  to  the  Orangeville 
and  Castledale  water  treatment  plants. 
Implementation  of  these  measures 
would  reduce  salt  loading  by  about 
100,000  tons  per  year. 

Measures  to  replace  lost  wildlife 
habitat  caused  by  off-farm 
developments  would  be  provided  by 
Reclamation  by  development  of  new 
habitat  in  the  vicinity  of  Three  Forks  on 
the  San  Rafael  Rivers.  Measures  to 
replace  lost  wildlife  habitat  onfarm 
would  be  provided  voluntarily  by 
individual  farmers  in  accordance  with 
the  Colorado  River  Salinity  Control  Act 
of  1974  (Pub.  L.  93-320)  and  as  amended 
(Pub.  L.  98-569)  in  1984. 

The  Bureau  of  Reclamation  and  the 
Soil  Conservation  Service  have  each 
conducted  their  own  separate  scoping 
activities  for  the  DEIS.  No  further  formal 
scoping  activities  are  planned. 

The  DEIS  is  scheduled  to  be  circulated 
for  public  review  during  the  summer  of 
1989. 

Dated:  August  5. 1988. 
|oe  D.  HiU. 

Deputy  Commissioner  of  Reclamation. 

Dated:  August  1, 1988. 
Norman  W.  Priest, 
Deputy  State  Conservationist,  Soil 
Conservation  Service. 
[FR  Doc.  88-18346  Filed  8-12-88;  8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-290  (Sub-NO.  13X)] 

Southern  Railway  Co.;  Exemption  for 
Abandonment  Between  Troutman  and 
Statesville,  NC 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  3.43-mile  line  of  railroad  between 


milepost  0-39.07  at  Troutman,  NC  and 
milepost  0-42.5  at  Statesville,  NC. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  14. 1988  (unless  stayed 
pending  reconsideration).  Petitions  to 
say  regarding  matters  that  do  not 
involve  environmental  issues  •  and 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)  *  must  be  filed  by  August 
25, 1988,  and  petitions  for 
reconsideration,  including 
environmental  energy,  and  public  use 
concerns,  must  be  filed  by  September  4, 
1988  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  F.  Blair 
Wimbush,  Norfolk  Southern 
Corporation,  One  Commercial  Place, 
Norfolk,  VA  23510-2191. 

If  the  notice  of  exemption  contain 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 


'  A  slay  will  be  routinely  issued  by  the 
Commission  in  'hose  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  party  or  by  the  Section  of  Energy  and 
Environment  in  its  indepent  investigation)  cannot  lie 
made  prior  to  the  effective  date  of  the  notice  of 
exemption.  See  Ex  Parte  No.  274  (Sub-No.  8), 
Exemption  of  Out-of -Service  Rail  Lines  (not 
printed),  served  March  S.  1988. 

'  See  Exemption  of  Roil  Abandonments  of 
Discontinuance — Offers  of  Financial  Assistance.  4 
I.C.C.  2d  164  (1987),  and  final  rules  published  in  the 
Federal  Register  on  December  22. 1967  (52  4B440- 
48446). 
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Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
envtrofimental  awieaament  (EA).  SEE 
will  serve  die  EA  on  alt  parties  by 
Augmt  aOL  nm.  other  iitferested 
persons  may  obtain  a  copy  of  4ie  EIA 
from  Sffi  by  writiiig  to  it  (Room  31T5. 
Interstate  Commerce  Commiasion, 
Washington,  I3C  2Q429)  or  by  calling 
Cari  Baaacfa.  Chiet  SEE  at  (202]  27S- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  sftfie  exemption  is  conditioned 
upon  environiiientaj  or  public  use 
conditions. 

Decided:  August  B,  1988. 

By  the  Commission,  Jane  F.  Mackall. 
Director.  OIBce  of  IVooeedings. 
NoraU  K.  MgGm, 
Secretary. 

(FR  Doc  8»-18263  Filed  8-12-88;  8t45  aa>| 
MLUNOCOOC: 


NATIOUAL  SCIENCE  FOUNDATION 

PMinIt  AppNcsffons  RBCvivvit  Under 
the  Antarefle  Coneervatfon  Act  of  1978 

agency:  National  Science  Fouodation. 
ACnoic  Notice  ef  Ptonait  Applications 
Received  Under  the  Antarctic 
Conservation  Act  of  1978.  Pab.  L  95-541. 

SUMMMV:  The  National  Science 
Foundation  (NSF)  is  required  feo  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservatioa  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  apphcations  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  these  permit  applications 
by  September  14. 198a  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESS:  Comments  should  be 
addressed  to  Permit  Office,  Room  627, 
Division  of  Polar  Programs.  National 
Science  Foundation.  Washington,  DC 
20550. 

FOR  FURTHER  tNFORMATIOM  CONTACT: 

Charles  E.  Myers  at  the  above  dddress 
or  (202)  357-7934. 

SUPPLEMENTARY  INFORMATION:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1G78  (Pub.  L  95-541),  has 
developed  regulations  that  mrplement 


the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  aD  United  States  citizens.  The 
Agreed  Measures,  developed  in  1964  by 
the  Antarctic  Treaty  Consultative 
Parties,  recommended  establishment  of 
a  permit  system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  esUblisli  such  a  permit 
system  to  desigiMte  Specially  Protected 
Areas  and  Sites  of  Special  Scienli&c 
Interest  Additional  inionnatiaa  was 
published  ia  tbe  Fsdssal  Registar  on 
June  21,  ia8& 
The  application  received  is  as  kiUows: 
1.  AppBcaat  Gerald  L  Kooyman, 
Physiological  Research  Laboratory, 
Univexsity  of  Calafacnia.  San  Diego,  La 
Jolla.  Criifomia  92093. 

Actiritffor  Which  Permit  Requested 

Taking:  Iitiport  into  tbe  U.SA.  The 
applicant  is  conducting  a  study  of  diving 
physiology  in  vertebrates.  The  applicant 
proposes  to  collect  Emperor  penguins 
and  Weddell  seals,  attach  blood  and 
muscle  electrodes,  temperature 
thermistors,  EGG  electrodes,  and 
microprocessor/recorders.  After  the 
experiments  the  instrumeatation  will  be 
removed  and  the  animals  will  be 
released. 

In  a  second  set  of  experiments,  the 
applicant  proposes  to  collect  four  live 
Emperor  penguin  chicks  and  return  the 
specimens  to  the  Sea  World  laboratories 
in  San  Diego.  The  birds  will  be  used  in 
studies  of  the  energetics,  hydrodynamics 
and  physiology  of  graded  swimming 
exercises.  The  birds  will  be  held  at  the 
Sea  World  penguin  facility  after  the 
experiments. 

Location:  McMurdo  Sound, 
Antarctica. 

Dates:  October  1988 — February  1989. 
Charles  E.  Myers, 
Permit  Office. 

|FR  Doc.  88-18334  Filed  8-12-a8;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Safety 
Philosophy,  Technology,  and  Criteria; 
Meeting 

The  ACRS  Subcommittee  on  Safety 
Philosophy,  Technology,  and  Criteria 
will  hold  a  meeting  on  September  1, 
1988,  Room  P-110.  7920  Norfolk  Avenue, 
Bethesda,  MD.  The  entire  meeting  will 
be  open  to  public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Thursday,  September  1.  1988— 8:30  a.m. 
Until  the  Conciusioa  of  Business 

The  Subcommfttee  will  discuss  the 
Staffs  proposed  implementation  plan 
for  the  Safety  Coal  Policy  Statement. 

Oriri  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chainnen:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  qoestions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consnftants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Ehiring  the  initial  portion  of  the 
meeting,  the  Subcoomiittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  prelhninary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentatkms  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cogniaant  ACRS  staff  member.  Mr. 
Dean  Houston  (telephone  202/634-3267) 
between  7:30  a.m.  and  4:15  pjn.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated  August  &  1968. 

Morton  W.  Libarkin. 

Assistant  Executive  Director  fo"-  Prviect 
Review. 

(FR  Doa  88-18385  Filed  8-12-88:  8:4,'>  am| 
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[Docket  No.  30-08463;  Ucens*  No.  29- 
15035-01;  EA  88-97 

Bridgeton  Hospital;  Order  Imposing 
Civil  Monetary  Penalties 

I 

Bridgeton  Hospital,  Bridgeton,  New 
Jersey  08302  (the  "licensee")  is  the 
holder  of  License  No.  29-15035-01  (the 
"license")  issued  by  the  Nuclear 
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Regulatory  Commission  (the 
"Commission"  or  "NRC")  which 
authorizes  the  medical  use  of  byproduct 
material  by  the  licensee.  The  license 
was  issued  on  March  29, 1972,  was  most 
recently  renewed  on  February  18, 1988. 
and  is  due  to  expire  on  March  31. 1993. 

II 

An  NRC  safety  inspection  of  the 
licensee's  activities  under  the  license 
was  conducted  on  March  25  and  28, 
1988.  During  the  inspection,  the  NRC 
staff  determined  that  the  licensee  had 
not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
was  served  upon  the  licensee  by  letter 
dated  May  13, 1988.  The  Notice  states 
the  nature  of  the  violations,  the 
provisions  of  the  Nuclear  Regulatory 
Commission's  requirements  that  the 
licensee  had  violated,  and  the  civil 
penalty  amount  of  each  of  the 
violations.  Two  responses,  both  dated 
June  7, 1988,  to  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty,  were  received  from  the 
licensee. 

Ill 

Upon  consideration  of  the  answers 
received,  the  statements  of  facts, 
explanations,  and  arguments  for 
remission  or  mitigation  of  the  proposed 
civil  penalty  contained  therein,  and  as 
set  forth  in  the  Appendix  to  this  Order, 
the  Deputy  Executive  Director  for 
Regional  Operations  has  determined 
that  the  penalty  proposed  for  the 
violations  designated  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  should  be  imposed, 

IV 

ki  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282, 
Pub.  L.  96-295),  and  10  CFR  2.205,  it  is 
hereby  ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  One  Thousand  Two  Hundred 
and  Fifty  Dollars  ($1,250)  within  thirty 
days  of  the  dale  of  this  Order,  by  check, 
draft,  or  money  order,  payable  to  the 
Treasurer  of  the  United  States  and 
mailed  to  the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555. 


The  licensee  may,  within  thirty  days 
of  the  date  of  this  order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
clearly  marked  as  a  "Request  for 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 


Commission,  Document  Control  Desk. 
Washington.  DC  20555,  with  a  copy  to 
the  Regional  Administrator,  Region  I. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  thirty  days  of  this  Order, 
the  provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether,  this  Order  should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  ZQth  day 
of  luly  1988. 
lames  M.  Taylor, 

Deputy  Executive  Director  for  Regional 
Operations. 

Appendix — Evaluation  and  Conclusion 

On  May  13, 1988,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  was  issued  for  violations  of  a 
license  issued  to  Bridgeton  Hospital. 
The  licensee  responded  to  the  Notice  by 
two  letters,  dated  June  7. 1388.  and 
admits  the  violations,  but  requested  a 
complete  waiver  of  the  civil  penalty. 
The  NRC's  evaluation  and  conclusion 
regarding  the  licensee's  responses  are  as 
follows: 

/.  Restatement  of  Violations 

A.  10  CFR  71.5(a)  requires  that  each 
licensee  who  delivers  any  licensed 
material  to  a  carrier  for  transport  to 
comply  with  the  applicable 
requirements  of  the  regulations 
appropriate  to  the  mode  of  transport  of 
the  Department  of  Transportation  in  49 
CFR  Parts  170-189. 

49  CFR  172.403  and  49  CFR  172.200, 
respectively  require,  that  (1)  unless 
excepted  from  labelling  by  §  §  173.421 
through  173.425,  each  package  of 
radioactive  material  shall  be  labelled 
with  a  Radioactive  White-I,  Radioactive 
Yellow-II,  or  Radioactive  Yellow-IU 
label  as  appropriate;  and  (2)  the 
material  offered  for  transport  shall  be 
described  on  the  shipping  paper. 

Contrary  to  the  above,  from  January 
1986  to  March  25, 1988,  packages 
containing  approximately  225  millicuries 
of  molybdenum-99  in  used  molybdenum- 
99/technetium-99m  generators  were 
shipped  on  a  weekly  basis  to  the 
manufacturer  (E.I.  Dupont — NEN 
Products),  and  these  packages,  which 
were  not  excepted  from  labelling  in 
accordance  with  §S  173.421-173.425  of 
49  CFR: 


1.  Did  not  have  affixed  an  appropirate 
label  indicating  the  radiation  level  at  the 
surface  of  the  package  and  transport 
index  in  accordance  with  49  CFR 
172.403;  and 

2.  Were  incorrectly  described  on  the 
shipping  paper  as  "Empty". 

B.  10  CFR  20.201(b)  requires  that  each 
licensee  make  such  surveys  as  may  be 
necessary  to  comply  with  the 
regulations  of  Part  20.  and  are 
reasonable  under  the  circumstances  to 
evaluate  the  extent  of  radiation  hazards 
that  may  be  present.  As  defined  in  10 
CFR  20.201(a),  "survey"  means  an 
evaluation  of  the  radiation  hazards 
incident  to  the  production,  use,  release, 
disposal,  or  presence  of  radioactive 
materials  or  other  sources  of  radiation 
under  a  specific  set  of  conditions. 

Contrary  to  the  above,  on  March  25. 
1988,  and  for  an  indeterminate  period 
prior  to  that  date,  a  survey  was  not 
made  to  assure  compliance  with  10  CFR 
20.301,  which  describes  authorized 
means  of  disposing  of  licensed  material 
contained  in  waste.  Specifically,  during 
that  time,  such  material  located  in  the 
Nuclear  Medicine  Department  was 
surveyed  at  the  end  of  each  day.  but  the 
waste  material  was  routinely  not  picked 
up  until  the  following  day.  As  a  result, 
the  waste  materials  added  subsequent 
to  the  survey  but  prior  to  the  pickup 
were  not  surveyed  to  assure  that 
licensed  material  was  disposed  of  in  a 
manner  authorized  by  10  CFR  20.301. 

C.  10  CFR  35.51(c)  requires  that  each 
survey  instrument  be  checked  for  proper 
operations  with  a  dedicated  check 
source  each  day  of  use. 

Contrary  to  the  above,  on  March  25, 
1988,  technologists  in  the  Nuclear 
Medicine  Department  did  not  properly 
check  their  Ludlum  Model  14C  and 
Victoreen  survey  instruments  for  proper 
operation  prior  to  use  in  that  the  checks 
were  made  to  ensure  that  the  instrument 
needle  moved,  but  did  not  ensure  that 
the  needle  indicated  the  appropriate 
check  reading.  Further,  the  checks  of  the 
Ludlum  instrument  were  performed  with 
the  wrong  source. 

D.  10  CFR  35.204(b)  requires  that  the 
molybdenum-99  concentration  in  each 
eluate  or  extract  be  measured  by  a 
licensee  who  uses  molybdenum-99/ 
technetium-99m  generator  for  preparing 
a  technetium-99m  radiopharmaceutical. 

Contrary  to  the  above,  from  February 
1985  to  March  25, 1988,  the 
molybdenum-99  concentration  in  each 
eluate  from  the  molybdenum-99/ 
technetium-99m  generator  was  not 
properly  measured  in  that  the  dose 
calibrator  was  set  incorrectly  during  the 
assay.  Specifically,  the  dose  calibrator 
should  have  been  set  for  "030"  and  the 


307^ 


FedenU  Re»ttet  J  VoL  &3.  No.  1&7  /  Momkjr   Au^st  15.  1988  /  Notices 


results  multiplied  by  3^.  as  specified  by 
the  manufacturer;  however,  the 
instrument  was  being  operated  at  a 
setting  of  "180"  with  no  correction  factor 
applied. 

E.  10  CFR  19.12  requires,  in  part,  that 
all  individuals  working  in  any  part  of  a 
restricted  area  by  instructed  in  the 
purposes  and  functions  of  protective 
devices  employed,  and  be  instructed  in 
the  applicable  provisions  of  the 
Commissions  regulations  and  license 
conditions. 

Contrary  to  the  above,  as  of  March  25. 
1988,  two  individuals  working  in  the 
Nuclear  Medicine  Department  (a 
restricted  area)  were  not  instructed  in 
the  proper  use  of  the  dose  calibrator,  a 
protective  device,  for  making 
molybdenum  breakthrough  tests,  were 
not  instructed  in  the  proper  technique 
for  performing  operational  checks  on 
survey  instruments,  a  protective  device, 
and  were  not  instructed  in  the 
Commission's  regulations  pertaining  to 
the  preparation  of  packages  for 
shipment. 

These  violations  are  categorized  in 
the  aggregate  as  a  Severity  Level  III 
problem.  (Supplement  IV,  V  and  VF) 

Civil  Penalty — $1.250 — assessed 
equally  among  the  violations. 

//.  Summary  of  License  Response 

The  licensee,  in  its  responses,  admits 
the  occurrence  of  the  violations. 
However,  the  licensee  requests  that  the 
NRC  waive  the  $1,250  civil  penalty  in 
light  of  their  inunediate  response  to  the 
violations,  their  aggressive  and  ongoing 
plan  to  remain  in  full  compliance  with 
applicable  regulations,  and  their  past 
enforcement  history. 

///.  NRC  Evaluation  of  Licensee 
Response 

The  NRC  recognizes  that  the 
licensee's  enforcement  hi£tory  prior  to 
the  inspection  was  good,  and  on  that 
basis,  the  civil  penalty  amount  of  $2,500 
was  mitigated  by  50%.  However,  full 
mitigation  based  on  enforcement  history 
was  unwarranted  in  light  of  the  duration 
of  the  violations,  which  indicated  a 
significant  lack  of  management  control 
and  oversight  since  the  prior  inspection. 
Furthermore,  the  licensee's  response  to 
the  violations  and  their  plans  to  remain 
in  full  compHance,  although  acceptable, 
were  not  considered  unusually  prompt 
and  extensive.  Although  the  corrective 
actions  for  individual  violations  were 
taken  immediately,  action  to  correct  the 
underlying  cause  of  the  violations,  in 
particular,  the  lack  of  management's 
attention  to  and  oversight  of  the 
radiation  safety  program  was  not  in 
place  at  the  time  of  the  enforcement 
conference.  In  addition,  management 


issues  described  in  the  licensee's 
response  to  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty  are 
not  so  extensive  to  warrant  mitigation 
as  they  appear  to  be  those  actions  that 
one  would  reasonably  expect  to  assure 
management  oversight 

IV.  NRC  Conclusion 

The  licensee  did  not  provide  a 
sufficient  basis  for  further  mitigation  of 
the  amount  of  the  civil  penalty. 
Therefore,  the  IVfliC  concludes  that  a 
civil  penalty  of  $1,250  should  be 
imposed. 

[FR  Doc.  88-18387  Filed  8-12-88;  8:45  am| 
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[Docket  No.  50-182 

Renewal  of  Facility  Operating  License 
No.  R-t7;  Purdue  University 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  9  to  Facility 
Operating  License  No.  R-87  for  Purdue 
University  (the  licensee),  which  renews 
the  license  for  operation  of  the  training 
and  research  reactor  located  on  the 
campus  in  West  Lafayette,  Indiana. 

The  facility  is  a  non-power  reactor 
that  has  been  operating  at  a  power  level 
not  in  excess  of  one  kilowatt  (thermal). 
The  renewed  Operating  License  No.  R- 
87  will  expire  twenty  years  from  its  date 
of  issuance. 

The  amended  license  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations.  The  Commission  has  made 
appropriate  findings  as  required  by  the 
Act  and  the  Commission's  regulations  in 
10  CFR  Chapter  I.  Those  findings  are  set 
forth  in  the  license  amendment. 
Opportunity  for  hearing  was  afforded  in 
the  notice  of  the  proposed  issuance  of 
this  renewal  in  the  Federal  Kegjster  on 
August  281. 1986  at  51  FR  30454.  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  tiled,  following 
notice  of  the  proposed  action. 

Continued  operation  of  the  reactor 
will  not  require  a  alteration  of  buildings 
or  structures,  will  not  lead  to  changes  in 
effluents  released  from  the  facility  to  the 
environment,  will  not  increase  the 
probability  or  consequences  of 
accidents,  and  will  not  involve  any 
unresolved  issues  concerning  alternative 
uses  of  available  resources.  Based  on 
the  foregoing  and  on  the  Environmental 
Assessment,  the  Commission  concludes 
that  renewal  of  the  license  will  not 
result  in  any  significant  environmental 
impacts. 


The  Commission  has  prepared  a 
Safety  Evaluation  Report  (NUREG-1283) 
for  the  renewal  of  Facility  Operating 
License  No.  K-V7  and  has,  based  on  that 
report,  concluded  that  the  facilty  can 
continue  to  be  operated  by  the  licensee 
without  endangering  the  health  and 
safety  of  the  public. 

The  Commission  also  prepared  an 
Environmental  Assessment  which  was 
published  in  the  Federal  Register  on 
August  5, 1968  (53  FR  29534).  for  the 
renewal  of  Facility  Operating  License 
No.  R-67  and  has  concluded  that  this 
action  will  not  have  a  significant  effect 
on  the  quality  of  the  human 
environment. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  June  30, 1988.  as 
supplemented;  (2)  Amendment  No.  9  to 
Operating  License  R-87;  (3)  the  related 
Safety  Evaluation  Report  (NUREG-1283) 
and  (4)  the  Environmental  Assessment 
dated  July  29, 1988.  These  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW.,  Washington,  DC 
20555. 

Copies  of  NUREG-1283  may  be 
purchased  by  calling  (202)  275-2060  or 
(202)  275-2171  or  write  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082.  Washington.  D.C  20013-7982. 

Dated  at  Rockville.  Maryland,  thi^  8th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Charles  L.  Millet. 

Acting  Director,  Standardization  and  Non- 
Power  Reactor  Project  Directorate.  Division 
of  Reactor  Projects — ///.  IV.  V  and  Special 
Projects.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  88-18386  Filed  8-12-88;  8:45  am] 
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Veterans  Administration  Medical 
Center;  Order  imposing  Civil  Monetary 
Penalty 

I 

Veterans  Administration  Medical 
Center,  Wichita,  Kansas  (licensee)  is  the 
holder  of  Materials  License  No.  15- 
15618-01  issued  by  the  Nuclear 
Regulatory  Commission  on  August  14, 
1973.  and  last  amended  on  July  10, 1987. 
The  license  authorizes  the  licensee  to 
possess  and  use  radiopharmaceuticals 
as  set  forth  in  10  CFR  35.100, 10  CFR 
35.200.  and  10  CFR  31.11,  and  to  possess 
and  use  phosphorus-32,  calcium-45. 


I 
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tritium,  and  carbon-14  in  accordance 
with  the  conditions  of  the  license. 

II 

A  routine  inspection  of  the  licensee's 
activities  on  June  8, 1987.  disclosed  that 
the  licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  was  served  upon  the 
licensee  by  letter  dated  April  13, 1988. 
The  Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the  NRCs 
requirements  that  the  licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
licensee  reponded  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  in  two  letters,  both  dated 
June  3, 1988.  In  its  response,  the  licensee 
admitted  each  violation  and  requested 
full  mitigation  of  the  civil  monetary 
penalty. 

Ill 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact 
explanation,  and  request  for  mitigation 
contained  therein,  the  Deputy  Executive 
Director  for  Regional  Ojierations  has 
determined  as  set  forth  in  the  Appendix 
to  this  Order  that  the  violations 
occurred  as  stated  and  that  the  penalty 
proposed  for  the  violations  designated 
in  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Two  Thousand  Five  Hundred 
Dollars  ($2,500)  within  30  days  of  the 
date  of  this  Order,  by  check,  draft,  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington. 
DC  20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  bearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addi-essed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN;  Document  Control 
Desk,  Washington,  DC  20555.  with  a 
copy  to  the  Regional  Administrator,  U.S. 
Nuclear  Regualtory  Commission,  Region 
IV. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 


designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  request  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be 
whether,  on  the  basis  of  the  violations, 
this  Order  should  be  sustained. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  August  198fl. 

For  the  Nuclear  Regulatory  Commission. 

)aaws  M.  Taylor. 

Deputy  Executive  Director  for  Regional 
Operations. 

Appendix — Evaluadons  and 
Conclusions 

On  April  13. 1988,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for  the 
violations  identified  during  an  NRC 
inspection.  Veterans  Administration 
Medical  Center  responded  to  the  Notice 
on  June  3. 198©.  The  licensee  admitted 
the  violations,  described  corrective 
steps  taken  to  ensure  compliance  now 
and  in  the  future,  and  requested  that  the 
civil  penalty  be  mitigated  to  zero.  The 
following  includes  a  restatement  of  the 
violations,  a  summary  of  the  licensee's 
response  and  the  NRCs  evaluation  and 
conclusion  regarding  the  hcensee's 
request. 

/.  Restatement  of  Violations 

A.  License  Condition  11  of  bjrproduct 
material  hcense  15-15618-01.  as 
amended  on  June  18, 1986,  authorized 
three  specified  physicians  to  use  or 
supervise  the  use  of  licensed  materials. 

Contrary  to  the  above,  between 
December  1986  and  June  8, 1987.  one 
unauthorized  physician  used  licensed 
material  without  being  supervised  by 
any  of  the  designated  individuals.  This 
physician  was  later  determined  by  the 
NRC  to  have  no  clinical  experience  with 
diagnostic  imaging 

radiopharmaceuticals  authorized  by  10 
CFR  35.200  and  therefore  was  not 
technically  qualified  to  use  these 
licensed  materials. 

B.  License  Condition  15  of  the 
byproduct  material  license  15-15618-01 
requires,  in  part,  that  the  licensee 
conduct  its  program  in  accordance  with 
the  statements,  representation,  and 
procedures  contained  in  the  licensee's 
application  and  letters  dated  December 
16. 1983.  August  6, 1984.  and  June  3. 1986. 

1.  Item  5  of  the  license  application,  as 
amended  on  August  6, 1984.  designated 
certain  specified  individuals  to  be  the 


Radiation  Safety  Officer  (RSO)  and  an 
Alternate  Radiation  Safety  Officer. 
Contrary  to  the  above,  between 
December  1988  and  June  8. 1987.  the 
designated  RSO  and  Alternate  RSO 
were  no  longer  present  at  the  facihty 
and  replacements  to  provide  oversight 
responsibitities  had  not  been  approved. 

2.  Item  10  of  the  Ucense  application 
requires  the  dose  cahbrator  be 
calibrated  in  accordance  with  NRC 
Regulatory  Guide  10.8.  Regulatory  Guide 
10.8  requires  for  the  dose  calibrator 
daily  constancy  tests,  quarterly  linearity 
tests,  and  annual  instrument  accuracy 
tests. 

Contrary  to  the  above,  the  Licensees 
records  indicated  that  between  July  26, 
1984  and  June  8. 1987,  constancy  tests 
were  performed  weekly  rather  than 
daily,  linearity  tests  had  not  been 
performed  on  a  quarteriy  frequency,  and 
annual  accuracy  tests  had  not  been 
performed. 

3.  Item  12  of  the  license  application 
requires  that  ancillary  personnel  whose 
duties  may  require  them  to  woric  in  the 
vicinity  of  radioactive  materials  be 
trained  on  a  quarterly  basis. 

Contrary  to  the  above,  as  of  June  8, 
1987,  the  required  training  of 
housekeeping  and  maintenance 
personnel  had  not  been  accomphshed. 

4.  Item  17  of  the  license  application 
requires  area  radiation  surveys  to  be 
performed  in  accordance  with  NRC 
Regidatory  Guide  10.8.  Appendix  I  of 
NRC  Regulatory  Guide  10.8  requires  that 
radiation  surveys  of  elution,  preparation 
and  injection  areas  shall  be  done  daily. 
Furthermore,  laboratory  and  other 
radioactive  material  usage  and  storage 
areas  shall  have  weekly  contamination 
surveys  performed. 

Contrary  to  the  above,  as  of  June  8. 
1987.  neither  daily  radiation  surveys  nor 
weekly  contamination  surveys  were 
being  performed. 

Collectively  the  above  violations  have 
been  categorized  as  a  Severity  Level  III 
problem  (Supplement  VI). 

Cumulative  Civil  Penalty — $2,500 
assessed  equally  among  the  violations. 

//.  Summary  of  Licensee's  Response/ 
Request  for  Mitigation 

The  licensee  argued:  (1)  That  prior  to 
this  inspection  only  one  violation  had 
been  cited,  failure  to  conduct  quarterly 
meetings  of  the  Medical  Isotope 
Committee  in  1984,  and  therefore,  they 
have  a  good  past  compliance  record.  (2) 
that  the  licensee  took  prompt  corrective 
actions  and  full  compliance  was 
achieved  quickly,  (3)  that  there  is  no 
evidence  that  any  of  the  violations  have 
caused  any  injury  to  any  patient,  user, 
or  other  employee  at  the  Medical 
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Center.  (4)  that  dose  calibrator  testing, 
surveys,  and  training  were  performed 
even  though  they  were  not  performed  at 
the  required  frequencies  for  full 
compliance  and  there  was  never  a 
willful  disregard  of  the  regulations,  (5] 
that  the  fine  would  come  from 
congressional  appropriation  designated 
for  patient  care,  and  (6)  that  the  use  of 
licensed  material  by  an  unauthorized 
user  would  not  have  occurred  if  the  NRC 
had  acted  promptly  on  a  license 
amendment  request  that  was  mailed  to 
NRC  on  December  29, 1986,  and 
received  by  NRC  on  January  20, 1987. 

///.  NRC  Evaluation  of  Licensee's 
Request  for  Af ;  ligation 

In  regard  to  the  unauthorized  and 
unauthorized /unqualified  users,  had  the 
Radiation  Safety  Committee  (Medical 
Isotopes  Committee)  adequately 
performed  its  duties  to  review  the 
training  and  experience  of  Dr.  Gay  to 
determine  that  his  qualifications  were 
sufficient  to  perform  his  duties  safely  in 
accordailce  with  the  NRC  regulations 
and  conditions  of  the  license,  and  to 
ensure  that  the  license  was  amended 
prior  to  change  in  personnel  as  specified 
in  the  license,  the  violation  may  have 
been  precluded.  Additionally,  the 
licensee  did  not  obtain  the  services  of  a 
visiting  physician  authorized  by 
Condition  12.  Amendment  12.  of  License 
No.  15-15618-01  to  supervise  the  use  of 
licensed  material  by  Drs.  Gay  and 
Huycke  during  the  time  period  allowed 
by  this  license  condition,  which  would 
have  precluded  the  violation.  It  is  true 
that  the  application  for  approval  of  Drs. 
Huycke  and  Gay  was  received  by  NRC 
on  January  20, 1987.  It  should  be 
understood,  however,  that  the 
application  indicated  no  sense  of 
urgency  and.  therefore,  was  assigned  no 
special  priority.  It  also  is  true  that  the 
licensee's  letter  of  March  6, 1987, 
requesting  that  the  application  be 
expedited.  However,  the  licensee  had 
not  yet  informed  NRC  that  there  were  no 
authorized  physicians  at  the  hospital. 
On  April  24. 1987,  NRC  wrote  to  the 
licensee  regarding  deficiencies  in  the 
application.  On  May  12, 1987,  the 
licensee  requested  and  received  an 
extension  to  the  30-day  response  time 
specified  in  the  deficiency  letter.  The 
licensee's  response  to  the  deficiency 
letter  was  not  received  until  July  1, 1987, 
further  indicating  no  urgency  on  the 
licensee's  part. 

Meanwhile,  NRC  did  not  learn  until 
its  June  8, 1987,  inspection  that  the 
licensee  had  no  physicians  authorized  to 
use  licensed  material.  This  problem  still 
being  unresolved,  on  June  24, 1987.  NRC 
issued  a  Confirmation  of  Action  Letter 
confirming  discontinuance  of  nuclear 
medicine  activities  pending  appropriate 


license  amendment.  On  June  26. 1987, 
the  licensee  requested  and  was  granted 
an  emergency  amendment  adding  Dr. 
Huycke  as  an  authorized  user.  The 
licensee  clearly  was  delinquent  in  not 
notifying  NRC  of  the  lack  of  authorized 
users,  in  not  making  it  clear  in  its  license 
amendment  request  that  this  was  the 
case,  and  in  not  precluding  the  violation 
by  employing  a  visiting  physician  to 
supervise  the  use  of  materials  until  the 
physicians  were  authorized  by  the  NRC. 
The  staff  acknowledges  that  licensee 
has  had  a  good  compliance  record.  This 
was  considered  in  arriving  at  the 
proposed  monetary  civil  penalty 
amount.  However,  any  credit  that  might 
have  been  given  for  this  factor  was 
balanced  by  the  duration  of  the 
violations,  the  multiple  examples  of  the 
violations  and  the  fact  that  the  licensee 
knew  that  none  of  its  physicians  were 
authorized  users  of  licensed  materials. 

The  NRC  finds  that  the  corrective 
actions  taken  to  bring  the  licensee's 
radiation  safety  program  back  into 
compliance  are  essentially  those  as 
submitted  to  the  NRC  in  its  renewal 
application  enclosed  in  Ife^see's  letter 
dated  December  16, 1983.  The  corrective 
actions  were  neither  unusually  prompt 
nor  extensive  enough  to  warrant 
mitigation  of  the  civil  penalty. 

The  staff  acknowledges  that  there  is 
no  evidence  of  injury  to  patients,  users, 
or  employees  as  a  result  of  these 
violations.  However,  actual  injury  as  a 
result  of  violations  of  the  NRC's 
regulations  is  not  necessary  under  the 
Enforcement  Policy  to  warrant  a  civil 
penalty.  The  violations  in  the  aggregate 
indicated  a  breakdown  of  management 
oversight  and  control  which  created  a 
potential  for  safety  problems,  thus 
increasing  their  safety  significance. 

The  NRC  recognizes  that  some 
surveys,  training,  and  testing  of  the  dose 
calibrator  were  performed,  but  not  at 
required  frequencies.  The  licensee  has 
established  these  required  frequencies 
in  procedures  submitted  in  its  letter 
dated  December  16, 1983,  and  approved 
by  the  NRC  on  June  4, 1984.  Testing  of 
the  dose  calibrator  daily  for  constancy, 
quarterly  for  linearity,  and  annually  for 
accuracy  is  necessary  to  asure  that  the 
dose  delivered  to  the  patient  does  not 
differ  from  the  prescribed  dose  by  more 
than  10  percent. 

Daily  radiation  level  surveys  and 
weekly  wipe  test  surveys  in  the 
injection,  preparation,  and  storage  area 
are  necessary  to  assure  that  no 
contamination  or  radiation  levels  exist 
to  which  individuals  would  be 
unnecessarily  exposed.  Refresher 
training  is  necessary  for  all  personnel  to 
re-emphasize  procedures  to  protect  their 
health  and  safety.  The  licensee  chose  to 


provide  this  training  quarterly  and 
unilaterally  chose  to  decrease  the 
frequency  without  approval  from  the 
NRC. 

It  is  not  enough  for  a  licensee  to  do 
some  testing,  surveying,  and  training;  it 
is  necessary  to  perform  these 
procedures  at  some  established 
frequency  to  assure  that  health  and 
safety  of  the  public  is  protected.  The 
licensee  established  the  frequencies  at 
which  it  would  perform  these 
procedures.  Failure  to  perform  the 
procedures  at  the  required  frequency  is 
an  indication  of  management's  lack  of 
oversight  of  its  program. 

The  NRC  recognizes  that  thp  licensee 
is  a  federal  agency.  However,  this  does 
not  exempt  the  licensee  from 
enforcement  actions  such  as  civil 
penalties  that  apply  to  all  NRC  licensee. 
Congress  in  enacting  Section  234  of  the 
Atomic  Energy  Act  did  not  elect  to 
execute  federal  agencies  from  the  NRC's 
enforcement  authority.  Civil  penalties 
are  intended  to  emphasize  the  need  for  a 
licensee  to  make  lasting  improvement  in 
its  radiation  safety  program.  Moreover, 
the  amount  of  the  civil  penalty  in  this 
case  is  relatively  small  and  should  not 
significantly  impact  on  patient  care. 

IV.  NRC  Conclusion 

The  NRC  staff  concludes  that  the 
licensee's  request  for  full  mitigation  of 
the  proposed  civil  penalty  is  not 
supported  by  the  licensee's  arguments 
made  in  its  June  3. 1988,  response. 
Consequently,  the  proposed  civil  penalty 
in  the  amount  of  $2,500  should  be 
imposed. 

[FR  Doc.  88-18388  Filed  8-12-68;  8:45  am) 
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Wolf  Creek  Nuclear  Operating  Corp., 
Wolf  Creek  Generating  Station;  Order 
Imposing  Civil  Montetary  Penalty 

I 

Wolf  Creek  Nuclear  Operating 
Corporation  (licensee)  is  the  holder  of 
Operating  License  No.  NPF-42  (license) 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC/Commission)  on  June 
4. 1985.  The  license  authorizes  the 
licensee  to  operate  the  Wolf  Creek 
Generating  Station  in  accordance  with 
the  conditions  specified  therein. 

II 

Three  safety  inspections  of  the 
licensee's  activities  were  conducted 
during  the  period  from  October  1 
through  November  18, 1987.  The  results 


of  these  inspections  indicated  that  the 
licensee  had  not  conditctsd  its  activities 
in  full  conphance  with  NRC 
requirements.  A  written  Notice  of 
ViolaticHi  and  Proposed  Imposition  of 
Civil  Penalty  was  served  upon  the 
licensee  by  letter  dated  March  17. 1988. 
The  Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
licensee  responded  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  by  letter  dated  April  14. 
1988.  In  the  licensee's  response,  the 
violations  were  admitted,  but  the 
licensee  considered  escalation  of  the 
base  civil  penalty  to  be  inappropriate. 

Ill 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined,  as  set  forth 
in  the  Appendix  to  this  Order,  that  an 
inadequate  basis  was  provided  for 
mitigation  of  the  proposed  penalty  and 
that  the  penalty  proposed  for  the 
violations  designated  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C 
2282.  and  10  CFR  2.205.  it  is  hereby 
ordered  that: 

TTie  licensee  pay  a  civil  penalty  in  the 
amount  of  One  Hundred  Thousand 
Dollars  ($100,000)  within  30  days  of  the 
date  of  this  Order,  by  check,  draft,  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington, 
DC  20555. 


The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk.  Washington.  DC  20555.  with  a 
copy  to  the  Assistant  General  Counsel 
for  Enforcement.  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  E)C  20555,  the 
Regional  Administrator.  U.S.  Nuclear 
Regulatory  Commission,  Region  IV,  and 
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the  NRC  resident  inspector  at  Wolf 
Creek  Generating  Station. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  reqiwsts  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether,  on  the  basis  of  the  violations 
set  forth  in  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
referrenced  in  Section  II  above,  this 
Order  should  be  sustained. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Deputy  Executive  Director  for  Regional 
Operations. 

Appendix — Evaluations  and 
Conclusions 

On  March  17, 1988,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  to 
Wolf  Creek  Nuclear  Operating 
Corporation  (WCNOC),  the  licensee.  On 
April  14, 1988,  the  licensee  responded  to 
the  Notice.  In  its  response,  the  licensee 
did  not  deny  any  of  the  violations, 
which  were  classified  in  the  aggregate 
as  a  Severity  Level  HI  problem,  but  did 
request  a  reduction  in  the  amount  of  the 
civil  penalty.  The  NRCs  evaluation  and 
conclusions  regarding  the  licensee's 
response  are  as  follows: 

/.  Restatement  of  Violation 

A.  Failure  To  Follow  Procedures 

10  CFR  Part  50,  Appendix  B,  Criterion 
V,  requires,  in  part,  that  activities 
affecting  quality  be  prescribed  by 
documented  instructions,  procedures,  or 
drawings.  The  activities  shall  be 
accomplished  in  accordance  with  these 
instructions,  procedures,  or  drawings. 

1.  Procedure  MPE  E  009Q-01,  Revision 
0,  "13.8KV  and  4.16KV  Swtchgear 
Inspection  and  Testing"  establishes  the 
requirements  for  accomplishing 
maintenance  work  in  the  NB02 
switchgear  when  terminals  in  the  N602 
switchgear  are  energized. 

Step  6.1  of  Procedure  MPE  E  009Q-01. 
Revision  0  states,  "Check  the  electrical 
drawings  and  identify  any  area(s)  which 
will  have  high  voltage  potential  present 
even  when  the  bus  is  grounded.  List  the 
areas  on  the  Attachment  "A"  sign-off 
sheet." 


Step  6.3.9.5  of  Procedure  MPE  E- 
0O9Q-O1,  Revision  0  states.  "Clean  the 
insulator  and  high  voltage  connection  in 
each  tube.  Check  the  insulators  for 
cracks  and  the  rosettes  for  damaged 
fingers." 

Step  6.4.3.  of  Procedure  MPE  E-009Q- 
01,  Revision  0  states  "Using  the  high 
voltage  gloves  and  tester,  check  the 
stationary  disconnects  for  high  voltage 
potential.  If  no  potential  is  found,  check 
that  the  high  voltage  connections  are 
dischared." 

Contrary  to  the  above,  on  October  14, 
1987,  Procedure  MPE  E  009Q-01  was  not 
followed  in  that:  (1)  Cubicle  NBa209 
feeder  from  Cubicle  XNB02  was  not 
identified  as  an  area  that  had  a  high 
voltage  potential  present  and  therefore 
was  not  listed  in  Attachment  "A"  sign- 
off  sheet  as  required  by  Step  6.1  of 
Procedure  MPE  Q  009Q-01,  Revision  0; 
(2)  Step  6.3.9.5  of  the  Procedure  MPE  E 
009Q-01,  Revision  0,  had  been  signed  off 
for  cleaning  the  insulators  and  checking 
the  insulators  for  cracks  and  the  rosettes 
for  damaged  fingers  as  completed; 
however,  had  the  insulator  been 
actually  cleaned,  the  person  performing 
this  step  would  have  encountered  it 
energized  and  would  have  been  unable 
to  perform  the  required  cleaning,  and  (3) 
the  electrician  failed  to  check  the 
stationary  disconnects  for  high  voltage 
potential  to  ensure  that  the  high  voltage 
connections  were  discharged  as 
requned  by  Step  6.4.3.  of  Procedure  Mre 
E009Q-01,  Revision  0. 

2.  Procedure  10-3,  Revision  2, 
"Sluicing  Media  from  Duratek  EVR 
System"  describes  the  methods  to  sluice 
resin  from  the  Durateck  System  to  a 
disposal  container. 

Contrary  to  the  above,  on  October  10, 
1987,  two  contract  workers  failed  to 
follow  the  methods  described  in 
Procedure  10-3,  Revision  2,  when  they 
physically  "opened'^'a  clogged  pipe 
resulting  in  the  contamination  of  the 
individuals  themselves  and  the 
surrounding  area. 

3.  Procedure  ADM  03-101,  Revision  9. 
"Radiation  Work  Permit  Program." 
requires  that  a  radiation  work  permit 
(RWP)  be  issued  for  all  entries  into  the 
radiological  controlled  area  (RCA).  For 
work  activities  to  be  performed  in  the 
RCA,  Radiation  Work  Permit  (RWP) 
870017  required  that  a  continuous  air 
sample  be  drawn  during  the  work. 

Contrary  to  the  above,  on  October  10, 
1987,  a  continuous  air  sample  was  not 
drawn  as  required  by  Procedure  ADM 
03-101,  Revision  9  while  work  activities 
were  being  performed  in  the  RCA,  so 
that  any  potential  airborne 
contamination  that  may  have  existed  in 
the  area  would  not  have  been  detected. 
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4.  Procedure  ADM  03-202,  Revision  4. 
"Radiological  Control  and 
Unconditional  Release  of  Tools  and 
Equipment,"  in  Step  4.1.1  states.  "All 
items  prior  to  leaving  the  RCA,  will  be 
surveyed  for  loose  contamination  and 
for  fixed  contamination  *   *  *"  and  "will 
be  verified  to  have  no  *  *  * 
contamination." 

Contrary  to  the  above,  the  licensee 
failed  to  comply  with  Procedure  ADM 
03-202.  Revision  4,  on  November  9, 1987, 
in  that  it  released  radioactive  material 
to  the  Coffey  County  Landfill  that  was 
neither  surveyed  for  loose  and  fixed 
contamination,  nor  was  the  material 
verified  to  have  no  contamination. 

5.  Procedure  ADM  01-057,  Revision  12. 
"Work  Request"  establishes  the  use  of 
the  Work  Request  to  document  and 
control  work  activities  involving  Safety 
Related  items. 

a.  Work  Request  (WR)  05013-86 
required  the  documentation  of  the 
hydrostatic  test  manifold  relief  valve 
setting  for  the  hydrostatic  test  of  Spool 
Piece  EF05-S050. 

Contrary  to  the  above,  as  of 
November  13, 1987.  the  hydrostatic  test 
manifold  relief  valve  setting  for  the 
hydrostatic  test  of  Spool  Piece  EF05- 
S050  (pursuant  to  WR  05013-86)  had  not 
been  documented. 

b.  WR  02827-87,  Step  5.0.  required  the 
quality  control  verification  of  the 
installation  of  an  air  dam  bag 
downstream  of  Valve  EF  V-058  on  pipe 
08a-UBC-24. 

Contrary  to  the  above,  as  of 
November  2. 1987,  the  quality  control 
verification  of  the  installation  of  an  air 
dam  bag  downstream  of  Valve  EF  V-058 
on  pipe  08O-UBC-24  (pursuant  to  WR 
02827-87)  had  not  been  performed. 

6. 10  CFR  Part  50,  Appendix  B, 
Criterion  IX,  requires,  in  part,  that 
measures  be  established  to  assure  that 
special  processes,  including  welding,  be 
controlled  and  accomplished  by 
qualified  personnel  using  qualified 
procedures  in  accordance  with 
applicable  codes,  standards 
specifications,  criteria,  and  other  special 
requirements. 

a.  Procedure  ADM  08-302.  Revision  4, 
"Wolf  Creek  Generating  Station  Control 
of  Welding  Filler  Material,"  Step  6.2.4, 
requires  that  each  welder  have  in  his 
possession  only  that  type  and 
classification  of  weld  filler  material 
authorized  on  the  Field  Welding 
Material  Requisition. 

Contrary  to  the  above,  twice  on 
November  5  and  once  on  November  6, 
1987,  welders  were  issued  and  used 
material  different  from  what  was 
authorized  on  ihe  Field  Welding 
Material  Requisition. 


b.  Quality  Control  Procedure  QCI 
12.1-601,  Revision  2,  "Inspection  of 
ASME/ANSI  Welds."  requires  that  the 
quality  control  inspector  verify  that  the 
weld  filler  material  is  as  specified. 

Contrary  to  the  above,  on  November 
5, 1987,  a  quality  control  inspector 
mistakenly  verified  the  wrong  material 
as  being  the  correct  material,  thereby 
resulting  in  the  use  of  improper  weld 
filler  metal  in  three  instances  for  Field 
Welding  Material  Requisitions  9443, 
9446,  and  9448. 

c.  Procedure  ADM  08-302,  Revision  4, 
Step  6.2.1,  requires  that  shielded  metal 
arc  welds  be  performed  by  welders  who 
are  qualified  to  perform  shielded  metal 
arc  welds. 

Contrary  to  the  above,  on  November 
12, 1987,  during  the  performance  of  Plant 
Modification  Request  PMR-2116,  a 
welder  performed  a  shielded  metal  arc 
weld  thta  he  was  not  qualified  to 
perform. 

B.  Failure  To  Have  Appropriate 
Procedures 

10  CFR  Part  50,  Appendix  B,  Criterion 
V,  requires,  in  part,  that  activities 
affecting  quality  be  prescribed  by 
documented  instruction  procedures,  or 
drawings  of  a  type  appropriate  to  the 
circumstances. 

1.  Procedure  GEN  00-007,  Revision  8, 
"RCS  Draindown,"  used  to  purge 
hydrogen  form  the  Reactor  Coolant 
System  (RCS)  and  pressurizer,  in  Step 
4.3.4,  states,  in  part,  "Commence  raising 
pressurizer  level  towards  100  percent  on 
BB  LI-462,  pressurizer  level  cold 
calibration,  carefully  observing  reactor 
coolant  system  pressure." 

Contrary  to  the  above,  on  October  14, 
1987,  the  licensee  experienced  an 
inadvertent  ignition  of  hydrogen  in  the 
pressurizer  because  Procedure  GEN  00- 
007,  Revision  8  was  not  appropriate  to 
ensure  that  all  the  hydrogen  was  purged 
out  of  the  pressurizer.  The  upper  taps  for 
the  level  instrumentation  are 
approximately  3  feet  below  the  top  of 
the  pressurizer.  Therefore,  even  though 
the  instruments  (BB  LI-462)  indicated 
100  percent  as  required  by  the 
procedure,  the  pressurizer  still  had  a 
vapor  space  with  enough  hydrogen 
present  to  support  a  bum. 

2.  Procedure  ADM  13-101,  Revision  4, 
"Control  of  Ignition  Sources,"  requires 
verification  that  the  pressurizer  be 
purged  of  fiammable  material. 

Contrary  to  the  above,  on  October  14, 
1987.  the  licensee  experienced  an 
inadvertent  ignition  of  hydrogen  in  the 
pressurizer  because  Procedure  ADM  13- 
101,  Revision  4  was  not  appropriate  in 
that  it  failed  to  require  that  a  sample  be 
taken  to  confirm  that  the  pressurizer  had 
been  purged  of  fiammable  material. 


3.  Procedure  SYS  NG-331,  Revision  5. 
"Deenergization  of  480  Volt  (Class  IE) 
Bus(e8)"  provides  instructions  necessary 
to  deenergize  the  480  Volt  (Class  IE) 
load  centers  and/or  transformers. 

Contrary  to  the  above,  on  October  15, 
1987,  when  the  4.16KV  Bus  NB02  was 
taken  out  of  service  for  routine 
maintenance,  the  normal  power  supplied 
to  the  125  V  DC  Buses  NKOl  and  NK04 
was  deenergized  and  the  loads  were 
then  transferred  and  placed  upon 
Battery  Banks  NK12  and  NK14, 
respectively.  While  Procedure  SYS  N6- 
331  provided  instructions  to  deenergize 
the  480  Volt  (Class  IF)  load  centers,  the 
procedure  was  inadequate  in  that  no 
instructions  existed  to  guide  personnel 
in  calculating  the  length  of  time  the 
batteries  could  carry  the  electrical  loads 
and  in  determining  the  battery  attributes 
which  should  have  been  periodically 
checked. 

4.  Procedure  STS  IC-725B,  Revision  1. 
"7300  Process  and  N.I.  Response  Time 
Test  (2/4  Logic)  Protection  Set  II," 
establishes  the  requirements  for  testing 
of  response  times  of  the  Analog 
Channels  that  generate  certain  Reactor 
Trip  and  Engineered  Safeguard  Feature 
functions.  Licensee  Technical 
Specification  (TS)  3.9.2  requires,  in  part, 
"As  a  minimum,  two  source  range 
neutron  fiux  monitors  shall  be  operable 
*  *   *"  and  "With  one  of  the  above 
required  monitors  inoperable  or  not 
operating,  immediately  suspend  all 
operations  involving  core 
alterations*  *   *." 

Contrary  to  the  above,  on  November 
7, 1987,  while  making  core  alterations, 
the  licensee  performed  Procedure  STC 
IC-725B.  Procedure  STS  IC-725B 
specified  that  both  source  ranges  be 
deenergized;  however,  the  TS  required 
that  both  source  range  neutron  fiux 
monitors  were  to  be  operable.  Thus,  the 
procedure  was  not  adequate  to  ensure 
TS  requirements  were  satisfied  during 
all  modes  of  plant  operation. 

Collectively,  these  violations  have 
been  categorized  in  the  aggregate  as  a 
Severity  Level  III  problem  (Supplement 

I). 

Cumulative  Civil  Penalty— $100,000 
(assessed  equally  between  the 
violations). 

//.  Summary  of  Licensee  Response 

The  licensee,  in  its  response,  does  not 
deny  any  of  the  violations.  However,  the 
licensee  does  request  a  reduction  in  the 
civil  penalty  amount  and  states  that 
escalation  of  the  base  civil  penalty  is 
considered  inappropriate  based  on  the 
following  reasons. 

A.  WCNOC  believes  the  NRG 
statement  relative  to  the  lack  of 
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corrective  actions  prior  to  October  21, 
1987,  is  not  supported  by  the  record  in 
that  a  self-initiated  work  stoppage  was 
imposed  and  several  actions  were 
immediately  initiated.  Therefore,  it  is 
inappropriate  to  increase  the  base  civil 
penalty  amount. 

B.  WCNOC  believes  that  it  was 
inappropriate  to  use  the  number  of 
violations  as  a  reason  for  both  the 
escalation  of  the  severity  level 
classification  and  as  justification  for 
increasing  the  amount  of  the  base  civil 
penalty. 

C.  WCNOC  believes  that  it  is 
important  to  note  that  the  incidents  all 
occurred  while  the  plant  was  in  a  cold 
shutdown  status  and  none  of  the 
incidents  posed  a  threat  to  the  health 
and  safety  of  the  public.  In  addition, 
essentially  all  of  the  problems  were  self- 
identified  and  the  corrective  actions 
taken  by  WCNOC  were  self-initiated 
and  reported. 

WCNOC  requests  that  the  NRC 
reduce  the  proposed  civil  penalty  to  the 
base  amount  of  $50,000. 

III.  NRC  Evaluation  of  Licensee 
Response 

The  NRC  staff  has  carefully  reviewed 
the  licensee's  response  and  has 
concluded  that  the  licensee  has  not 
provided  any  information  that  was  not 
previously  considered  in  determining 
the  amount  of  the  proposed  civil 
penalty.  With  respect  to  the  corrective 
actions  taken  by  WCNOC  prior  to 
October  21. 1987,  the  NRC  does  not 
consider  the  self-initiated  work  stoppage 
and  associated  actions  sufficient  to 
satisfy  all  of  the  elements  expected  in  a 
good  corrective  action  program.  The 
immediate  actions  taken  by  the  Hcensee 
were  viewed  to  be  that  expected  of  a 
licensee  in  response  to  significant 
outage  problems.  However,  the  NRC 
was  concerned  that  management's 
oversight  of  the  evaluation  of  the  root 
cause  of  problems  had  not  been 
investigated  fully  and  therefore  on 
balance  neither  escalation  nor 
mitigation  was  deemed  appropriate  for 
corrective  actions. 

The  licensee,  in  its  response,  implies 
that  these  various  procedural  violations 
were  individually  characterized  at  a 
lower  severity  level,  aggregated  into  a 
Severity  Level  III  problem,  and  then  the 
number  of  violations  used  to  increase 
the  civil  penalty  amount.  These 
violations  were  evaluated  in  the 
aggregate  and  found  to  represent  a 
significant  weakness  in  the  licensee's 
management  controls  and  oversight  of 
safety-related  activities.  In  accordance 
with  the  Enforcement  Pohcy,  they  were 
characterized  as  one  Severity  Level  III 
problem.  Contrary  to  the  licensee's 


assertion,  multiple  examples  may 
appropriately  be  considered  in  both 
aggregating  violations  for  purposes  of 
determining  the  severity  level  of  a 
problem  and  in  determining  whether  a 
civil  penalty  should  be  increased.  This  is 
especially  true  in  this  case  where 
aggregation  of  the  violations  to  a 
Severity  Level  III  problem  would  have 
been  appropriate  based  on  far  fewer 
examples  than  set  forth  in  the  Notice.  In 
addition,  there  were  multiple  examples 
of  significant  procedural  deficiencies  in 
areas  including  electrical  equipment 
operations  and  maintenance,  radiation 
safety/health  physics,  disposal  of 
contaminated  materials,  and  control  of 
welding  processes,  several  of  which 
might,  in  themselves,  be  argued  to  be 
Severity  Level  III  violations.  Increasing 
the  base  civil  penalty  was  warranted 
based  on  the  added  significance  of  the 
management  issue  with  the  numerous 
examples  of  the  failure  to  adhere  to  or 
have  appropriate  procedures. 

Although  the  NRC  recognizes  that 
these  violations  occurred  during  the 
refueling  outage,  the  violations 
represented  significant  weaknesses  in 
the  licensee's  procedures  for 
administrative  and  management 
controls  and  were  cause  for  significant 
regulatory  concern.  The  nature  and 
extent  of  the  enforcement  action 
proposed  was  intended  to  reflect  the 
seriousness  of  the  violations  involved. 

The  Ucensee  also  asserts  in  its 
response  that  essentially  all  of  the 
problems  were  selfndentihed.  The  NRC 
staff  notes  that  these  violations  were  the 
results  of  events  which  occurred  during 
the  1987  outage  and  that  in  many  of 
these  events  (i.e.,  maintenance  of 
electrical  switchgear,  while  being 
inadvertently  energized,  contamination 
of  contract  technicians,  hydrogen  bum 
in  the  pressurizer,  and  lake  water  entry 
into  the  steam  goierators)  there  was 
minimal  involvement  of  the  licensee  in 
identifyii^  the  violations.  The  NRC  staff 
considers  the  ease  of  discovery  among 
other  factors  when  evaluating  this 
factor.  These  were  not  cases  identified 
as  a  result  of  the  licensee's  initiatives. 
Therefore,  the  NRC  staff  considers  it 
inappropriate  to  mitigate  the  base  civil 
penalty  on  the  basis  of  identification  of 
such  clear  and  easily  discovered 
violations. 

IV.  NRC  Conclusion 

An  adequate  basis  for  mitigation  of 
the  proposed  civil  penalty  has  not  been 
provided.  Therefore,  the  NRC  concludes 
that  a  S100,000  civil  penalty  should  be 
imposed. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Informatton  CoHectlon  for  0MB 
Review 

agency:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  information  collection 
from  the  public  submitted  to  OMB  for 
clearance. 

SUMMARY:  In  accordance  wii.h  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  this  notice 
announces  a  proposed  extension  of  four 
forms  that  collect  information  from  the 
public.  Executive  Order  10450  requires 
that  investigations  be  conducted  on  all 
persons  entering  the  Federal  service. 
OFI  Form  41  is  a  voucher  form  sent  to 
former  employers  and/or  supervisors  for 
employment  data  and  supervisory 
information.  The  OFI  Form  42  is  a 
voucher  form  sent  to  references  for 
personal  information.  The  OFI  Form  43 
is  a  voucher  sent  to  educational 
institutions  for  student  record 
information,  and  the  OFI  44  is  a  voucher 
sent  to  local  law  enforcement  agencies 
in  conducting  OPM  investigations  as 
prescribed  in  section  3(a)  of  Executive 
Order  10450.  These  checks  are  a  part  of 
the  investigation  conducted  for 
determining  suitability  for  Federal 
employment /security  clearances.  Each 
form  takes  approximately  5  minutes  to 
complete.  When  fully  implemented  there 
will  be  1,888,400  forms  completed 
annually  for  a  total  [wbtic  burden  of 
158.200  hours.  For  copies  of  this 
proposal  call  C.  Ronald  Trueworthy, 
Agency  Clearance  Office,  on  (202)  632- 
0261. 

DATE:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
25,1968. 

ADDRESSES:  Send  or  deliver  comments 
to: 

C.  Ronald  Trueworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Rm.  6410,  Washington,  DC  20415 
and 

Joseph  Lackey.  Information  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Rm.  3235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTMBI  INPORMA-nON  COMTACT:  C. 

Ronald  Trueworthy  (202)  632-0261. 
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Office  of  Personnel  Management. 

Constance  Homer, 

Director. 

FR  Doc.  88-18324  Filed  8-12-88:  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReL  No.  34-25984;  FIte  No.  SR-MCC-8«*«) 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Ctuinge  by  Midwest 
Clearing  Corp.  Relating  to  a  Revised 
Fee  Schedule 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  August  1, 1988,  the  Midwest 
Clearing  Corporation  ("MCC")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  an  effort  to  recover  its  costs,  MCC 
finds  it  necessary  to  increase  the 
following  fees:  (1)  The  fee  for  shipping 
insured  packages  of  securities  (i.e., 
insured  deliveries)  to  its  participants, 
from  $6.40  to  $9.40  per  package:  and  (2) 
the  fee  for  delivering  securities  to 
transfer  agents  for  re-registration  or 
other  purposes,  by  $1.00  per  delivery. 

II.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  MCC  Revised  Fee  Schedule, 
effective  July  1, 1988,  more  accurately 
reflects  the  cost  of  providing  securities 


and  Participant  Package  shipments  for 
MCC  Participants. 

The  Revised  Fee  Schedule  is 
consistent  with  section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  MCC's  Participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Midwest  Clearing  Corporation 
does  not  believe  that  any  burdens  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  that  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 


number  in  the  caption  above  and  should 
be  submitted  by  September  6. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

Dated:  August  9. 1988. 
[FR  Doc.  88-18357  Filed  8-12-88:  8:45  am] 
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IRel.  No.  34-25985;  File  No.  SR-MSTC-88-4 1 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Midwest 
Securities  Trust  Co.  Relating  to  a 
Revised  Fee  Schedule 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  August  1, 1988,  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  an  effort  to  recover  its  costs.  MSTC 
finds  it  necessary  to  increase  the 
following  fees:  (1)  The  fee  for  shipping 
insured  packages  of  securities  (i.e.. 
insured  deliveries)  to  its  participants, 
from  $6.40  to  $9.40  per  package;  and  (2) 
the  fee  for  delivering  securities  to 
transfer  agents  for  re-registration  or 
other  purposes,  by  $1.00  per  delivery. 

II.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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(A)  Self-Regulatory  Organization's 
Stntement  on  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  MSTC  Revised  Fee  Sechedule, 
effective  July  1. 1988.  more  accurately 
reflects  the  cost  of  providing  securities 
and  Participant  Package  shipments  for 
MSTC  participants. 

The  Revised  Fee  Schedule  is 
consistent  with  section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  MSTC's  Participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Midwest  Securities  Trust 
Company  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  either  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 


450  Fifth  Street,  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  6, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

Dated:  August  9, 1988. 

|FR  Doc.  88-18356  Filed  8-12-«8;  8:45  am) 
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[Rel.  No.  34-25983;  File  No.  SR-NASO-88- 

33] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  to  Proposed  Rule  Change  by 
tt>e  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  NASDAQ 
Companies  Providing  the  NASD  with 
Notice  of  Material  News  Releases 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  July  27. 1988.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendments  to  Part  II 
of  Schedule  D  to  the  NASD  By-Laws 
would  require  NASDAQ  issuers  to 
provide  notice  to  the  NASD  of  material 
news  releases  prior  to  the  release  of 
such  information  to  the  press  and  to 
respond  to  information  requests  by  the 
NASD.  The  proposed  amendment  to  the 
"Notification  to  NASD  of  News 
Releases,"  also  contained  in  Part  II  of 
Schedule  D,  would  recommend  that 
issuers  notify  the  NASD  of  such  material 
information  at  least  ten  minutes  prior  to 
its  release  to  the  press.  In  Release  No. 
34-25792,  dated  June  9. 1988,  the 
Commission  approved  substantially 
similar  amendments  for  a  period  of  60 
days  (proposed  rule  change  SR-NASD- 
88-16).  Those  amendments  required 
issuers  to  notify  the  NASD  "at  least 
simultaneously"  with  the  release  of 
news  releases  to  the  press.  In  Release 
No.  34-25874,  dated  July  1, 1988  (53  FR 


25716,  July  8. 1988),  the  Commission 
requested  comment  on  permanent 
approval  of  the  amendments  (proposed 
rule  change  SR-NASD-8&-24).  In  view 
of  the  Commission's  grant  of  accelerated 
approval  to  the  present  proposed  rule 
change,  the  NASD,  by  letter  dated 
August  5, 1988.  has  withdrawn  SR- 
NASD-88-24 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  would 
require  that  NASDAQ  companies 
provide  notice  to  NASD  Market 
Surveillance  prior  to  the  release  of  such 
information  to  the  news  media.  The 
current  provisions  of  Schedule  D  to  the 
NASD  By-Laws  require  the  public 
disclosure  of  material  information  but 
only  recommend  that  notification  to  the 
NASD  take  place  simultaneously  with 
such  release.  It  is  the  belief  of  the  NASD 
Board  of  Governors  that  in  view  of 
recent  market  events  and  of  proposals 
by  the  NASD  to  mandate  the  use  of  the 
NASD's  Small  Order  Execution  System 
for  transactions  in  NASDAQ  National 
Market  System  securities,  it  will  be  of 
critical  importance  for  the  NASD  to  be 
notified  in  a  timely  fashion  of  material 
news.  This  will  be  necessary  in  order  to 
make  appropriate  determinations  with 
respect  to  trading  halts. 

In  addition,  the  proposed  rule  change 
would  delete  the  current  requirement  in 
section  5(b)(2)  of  Part  II  to  Schedule  D 
that  information  released  after  5:00  p.m. 
Eastern  Time  be  reported  by  9:00  a.m.  of 
the  following  trading  day  and  add  a 
footnote  to  the  Notification  Provision 
indicating  that  notification  can  be 
provided  directly  to  the  NASD  Market " 
Surveillance  Department,  a  24-hour 
telephone  number,  and  clarifying  thai 
oral  notification  must  be  confirmed 
promptly  in  writing.  These  proposed  rule 
changes  reflect  the  fact  that  NASD 
Market  Surveillance  now  has  the 
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capacity  to  receive  information  24  hours 
a  day. 

The  NASD  believes  that  the  proposed 
rule  change  is  coasialeRt  with  the 
provisioDS  of  sectioa  1iA(b]{ll)  of  the 
Act  which  mandates  that  the  rules  of  the 
Associatioo  include  provnioos 
governing  the  fonn  and  content  of 
quotations  relating  to  securities  sold 
otherwise  than  on  a  national  securities 
exchange,  and  tind  sach  nries  shall  be 
designed  to  pniwce  fair  and  informative 
quotBtions,  to  pinswl  fictitious  and 
misleading  quotations,  and  to  promote 
ordecly  procedures  for  collecting, 
distribating,  and  pnblishing  qaotatioas. 
The  NASD  believes  that  requiring 
issuers  to  provide  the  NASD  witk 
material  information  prior  to  its  release 
to  the  public  will  substantially  assist  the 
NASD  in  carrying  out  its  obligations 
under  this  provision  of  the  Act. 

B.  Self-HegtdotoryOrsiauz^ion's 
Statemtent  an  Bmrdem  on  Campetkiam 

The  NASD  don  not  believe  that  the 
proposed  amendments  impose  any 
burden  on  competition  tbat  is  not 
necessary  or  a|tpn»pnate  ia  fartherance 
of  the  pwposes  ol  tlie  Act 

C.  Self-Regulatory  Organization 's 
Statement  oa  Coaxments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participaatt.  or  Others 

CooRaente 

received. 


eitiiier  solicited  nor 


III.  Date  of  Effecttveness  of  the 
Proposed  Rule  Ckange  and  Timing  for 
Commission  Action 

The  NASD  requests  the  ConmissioD 
to  find  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing.  As 
noted  in  Part  I  above,  the  Commission 
approved  the  proposed  rule  change  in 
subslantially  simtlar  form  on  June  9, 
1988  for  a  period  of  60  days.  On  ]uly  8, 
1988c  the  Commission  published  for 
comment  the  proposed  rule  change 
requesting  permanent  approval  of  the 
amendments  approved  on  June  9.  No 
comments  were  received  by  the 
Comiaission.  Subsequent  to  the  filing  of 
that  proposed  rule  change,  the  NASD's 
Board  of  Governors  approved  a  further 
amendment  that  would  require 
NASDAQ  issuers  to  notify  the  NASD  of 
news  releases  "prior  to,"  rather  that  "at 
least  simultaneously  with,"  the  release 
of  such  news  to  the  press.  Because  the 
Commission  received  no  comments  on 
the  prior  published  proposed  rule 
change,  and  in  view  of  the  imminent 
expiration  of  the  temporary  approval 
granted  on  June  9,  the  NASD  requests 
accelerated  approval  of  the  present 


proposed  rule  change.  Such  accelerated 
approval  Mrould  allow  the  NASD  to  p«it 
the  language  of  ike  cm-rent  proposed 
rule  change  into  efiiect  iaiinef&itely. 
rather  thui  waitiag  lor  (he  namal 
comrtil  period  to  expire. 

The  ronMBisrion  Smit  tkat  the 
proposed  rale  change  is  corsistent  with 
the  requirements  of  the  Act  and  the 
rules  and  reyilations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder.  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  At  tfairtietli  day  after  the 
date  of  publication  of  notice  of  filing 

thprpnf  Th»  Pfimmigeinn  doeS  OOt 

anticipate  that  it  will  receive  any 
significant  negative  comment  on  the 
proposed  rule  change  in  its  present  form 
in  view  at  Ibe  fact  that  no  comments 
were  received  oa  the  previously 
pubMahed  taa^nge.  Is  additioa. 
acoeksated  approval  of  the  proposed 
rule  chage  wili  aid  (he  NASD  ia 
facilitating  the  recent  dianges  to  its 
Small  Order  Execution  System.  By 
requiring  issuers  to  notify  the  NASD  of 
materiai  news  reteeses  prior  to 
notiJicatieR  of  the  press,  the  NASD  will 
be  able  to  conwitmicate  the  news  to 
market  makers  immedistely. 
Furthermore,  in  the  event  that  a  trading 
halt  weald  be  an  appropriate  response 
to  the  news,  sach  notice  witt  given  the 
NASD  an  opportunity  to  make  such  a 
judgment  and  order  a  trading  halt  before 
the  news  becomes  public.  This  should 
assist  the  NASD  in  its  duty  to  maintain 
fair  and  orderiy  markets. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submissians.  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commissioa  and  any  person,  other  than 
those  that  may  be  witiiheld  from  the 
public  in  accordance  with  the  provisions 
of  5  use.  552,  wiH  be  available  for 
inspection  and  copymg  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  file  number  SR-NASD- 
88-33  a»d  should  be  submitted  by 
September  6. 1988. 

It  18  therefore  ordered,  pursuant  to  section 
19(b)(2)  of  the  Act.  that  the  prop«»8ed  rule 
change  be.  aad  hereby  is,  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regu^lion  pursuant  to  deiej^ated 
authority,  17  CfR  200JO-3(a)(12). 

lonalhan  G.  Katz, 

Secretary. 

Dated:  Ai^Mk  &  t«B. 

[FR  Doc.  m-183Sa  Fi^ed  S-tZ-aS:  8;4S  am] 

BILLMO  COOC  m»-«1.« 

[Rel.  No.  K-nBfT;  n»-6W«I 

M,  l-P.,  at  al.; 


ML 
Applicatia* 


August  8, 1988. 

agency:  Securities  and  Exchange 
Commission  ('*SEC*). 
ACTtON:  Notice  of  application  for 
exemption  under  tht  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

AppJictmis:  ML  Venture  I^rtoers  U. 
LP.  ("MLVP  y  or  "Partnership  1. 
Merrill  Lynck  Venture  Capital  Id& 
("Venture  Capita4"V  MerriU  Lynch 
KECALP  LP.  1986  ( "KECALP 1986"), 
Merrill  Lynch  KECALP  LP.  1987 
("KECALP  1987"),  KECALP  Inc..  Merrill 
Lynch  Interfandir«  Inc.  (^^LIF'),  Merrill 
Lynch  Capital  Appreciation  Partnership 
No.  Vm,  LP.  ("ML  Capital  VlIT'),  ML 
Offshore  LBO  Partnership  No.  VIII  ("ML 
Ofbhore  VHI ').  UL  EaafOoyees  LBO 
Partnership  No.  L  LP.  ("ML  Employees 
I")  and  Merrill  Lynch  &  Co..  Inc.  ("ML  & 
Co.")  (collectively,  "Applicants"). 

Reievant  1940  Act  Sections: 
Exemption  requested  under  sections 
17(b)  and  57(c)  from  the  provisions  of 
sections  17(a]  and  57(a)(1).  and  pursuant 
to  sections  57^i)  and  17(d)  and  Rule  17d- 
1  thereunder,  approving  certain 
transactions. 

Summary  of  Application:  A|^li cants 
seek  an  order  permitting  the  acquisition 
of  certain  securities  (i)  deemed  "joint 
transactions"  under  the  1940  Act  or  (ii) 
from  "affiliated  persons,"  as  defined  in 
the  1940  AcL 

Filing  Dates:  The  application  was 
filed  on  November  27, 1987.  and 
amended  on  ]uly  22. 1968. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
August  31, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or.  for 
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lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW..  Washington.  DC  20459. 
MLVP II  and  Venture  Capital.  717  Fifth 
Avenue,  New  York.  New  York  10022; 
KECALP 1986.  KECALP 1987.  KECALP 
Inc.,  ML  Capital  VIII,  ML  Offshore  VIII 
and  ML  Employees  I,  World  Financial 
Center,  North  Tower.  27th  Floor,  New 
York,  New  York  10281:  MUF.  World 
Financial  Center.  North  Tower.  18th 
Floor.  New  York.  New  York  10281;  and 
ML  &  Co..  World  Financial  Center. 
North  Tower,  32nd  Floor.  New  York. 
New  York  10281. 

FOR  FURTHER  INFORMATION  CONTACT 

Staff  Attorney  Regina  Hamilton  (202) 
272-2856,  or  Branch  Chief  Karen  L 
Skidmore  (202)  272-3023  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier:  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  The  Partnership,  a  limited 
partnership  organized  under  the  laws  of 
Delaware,  is  a  business  development 
company  under  the  1940  Act.  The 
investment  objective  of  the  Partnership 
is  to  seek  long-term  capital  appreciation 
by  making  venture  capital  investments. 
The  Partnership  has  five  general 
partners,  four  of  whom  are  individuals 
(the  "Individual  General  Partners").  In 
accordance  with  section  56(a)  of  the 
1940  Act.  a  majority  of  the  Individual 
General  Partners  are  persons  who  are 
not  "interested  persons"  of  the 
Partnership  within  the  meaning  of 
section  2(a)(19)  of  the  Act  (the 
"Independent  General  Partners"). 

2.  The  managing  general  partner  of  the 
Partnership.  MLVPII  Co..  LP.  (the 
"Managing  General  Partner"),  a  New 
York  limited  partnership,  is  responsible 
for  its  venture  capital  investments.  The 
general  partner  of  the  Managing  General 
Partner  is  Venture  Capital,  a  Delaware 
corporation,  which  is  also  the 
management  company  for  the 
Partnership.  Venture  Capital  is  an 
indirect  subsidiary  of  ML  &  Co..  holding 
company,  which,  through  its 
subsidiaries,  provides  investment, 
financing,  insurance,  real  estate  and 
related  services,  MLIF,  a  Delaware 
corporation  and  indirect  wholly-owned 
subsidiary  of  ML  &  Co.,  specializes  in 
leveraged  buyouts,  bridge  loans  and 
other  short-term  financings. 


3.  KECALP  1986  and  KECALP  1987 
(the  "KECALP  Partnerships"),  limited 
partnerships  organized  under  the  laws 
of  Delaware,  are  employees'  securities 
companies  as  defined  in  section  2(a)(13) 
of  the  1940  Act.  and  registered  as  non- 
diversified,  closed-end  management 
companies.  Each  of  KECALP 
Partnerships  operates  in  accordance 
with  the  terms  of  an  exemptive  order 
issued  pursuant  to  section  6(b)  of  the 
Act  in  Investment  Company  Act  Release 
No.  12363  (April  8, 1982)  (the  "KECALP 
Exemptive  Order").  The  general  partner 
for  each  of  the  KECALP  Partnerships  is 
KECALP  Inc.,  a  Delaware  corporation 
and  indirect  wholly-owned  subsidiary  of 
ML  &  Co.  KECALP  Inc.  is  responsible  for 
managing  and  making  investment 
decisions  for  the  KECALP  Partnerships. 
All  investments  by  KECALP  1986  and 
KECALP  1987  are  approved  by  the 
Board  of  Directors  of  KECALP  Inc. 

4.  ML  Capital  VIII,  a  Delaware  limited 
partnership,  and  ML  Offshore  VIII,  a 
Cayman  Islands  limited  partnership, 
were  formed  in  coimection  with  the 
acquisition  of  Borg-Wamer  Corporation. 
They  engage  solely  in  the  business  of 
owning  shares  of  Borg-Wamer  Holding 
Corporation.  Merrill  Lynch  LBO  Partners 
No.  II,  LP.,  a  Delaware  limited 
partnership,  is  the  general  partner  of  ML 
Capital  VUI  and  ML  Offshore  VUI. 

5.  ML  Employees  I,  a  Delaware  limited 
partnership,  specializes  in  making 
equity  and  equity  related  investments  in 
leveraged  buyouts  of  established 
companies  or  divisions  thereof.  Merrill 
Lynch  Employees  LBO  Managers.  Inc..  a 
Delaware  corporation  and  indirect 
wholly-owned  subsidiary  of  ML  &  Co.  is 
the  general  partner  of  ML  Employees  I. 

6.  Merrill  Lynch  Capital  Partners.  Inc. 
("MLCP").  a  Delaware  corporation  and 
wholly-owned  subsidiary  of  ML  &  Co., 
controls  the  general  partner  of  ML 
Capital  VIII.  ML  Offshore  VIII  and  ML 
Employees  I.  MLCP  initiates  and 
structures  leveraged  or  management 
buyouts  and  manages  a  fund  of  equity 
capital  committed  by  institutional 
investors  for  investment  in  the  equity 
portion  of  leveraged  buyout 
transactions. 

7.  Borg-Wamer  Corporation  ("Borg- 
Wamer").  a  Delaware  corporation,  is 
engaged  in  the  chemical  and  plastics, 
automotive,  protective  services  and 
information  services  industries.  During 
1987,  MLCP  structured  a  leveraged 
buyout  of  Borg-Wamer,  such  that  Borg- 
Warner's  equity  securities  are  owned  by 
Borg-Wamer  Holdings  Corporation 
("Borg-Warner  Holdings").  Borg-Wamer 
Holdings  is  a  newly  formed  Delaware 
corporation  which  was  organized  solely 
for  the  purpose  of  effecting  the 
leveraged  buyout  of  Borg-Wamer 


Corporation.  Borg-Wamer  Holdings' 
equity  securities  are  owned  by  certain 
members  of  Borg-Wamer's  managment, 
ML  &  Co.,  ML  Capital  VIII,  ML  Offshore 
VIII,  ML  Employees  1,  MUF,  Venture 
Capital  and  KECALP  Inc. 

8.  Because  ML  &  Co.  and  its  affiliates 
purchased  10.2  million  shares  of  Borg- 
Wamer  Holdings  Common  Stock  at 
$10,00  per  share  on  the  effective  date  of 
the  merger,  July  30, 1987.  the 
investments  by  the  Partnership  and  the 
KECALP  Partnerships  could  not  be 
made  concurrently  with  the  other  ML  & 
Co.  affiliated  entities  without  the  relief 
requested.  Accordingly,  Venture  Capital 
agreed  to  purchase  and  hold  500,000 
shares  of  Borg-Wamer  Holdings 
Common  Stock,  and  to  sell  such  shares 
to  the  Partnership  at  the  price 
determined  as  described  below 
following  the  granting  of  the  relief 
requested.  Similarly,  KECALP  Inc. 
agreed  to  purchase  and  hold  40,000  and 
200,000  shares  of  Borg-Wamer  Holdings 
Common  Stock,  and  to  sell  such  shares 
to  KECALP  1986  and  KECALP  1987, 
respectively,  at  the  price  determined  as 
described  below  following  the  granting 
of  the  relief  requested.  The  500.000, 
40,000  and  200,000  shares  of  Borg- 
Wamer  Holdings  Common  Stock 
represent  2.5%,  0.2%  and  1%  of  the 
shares  presently  outstanding.  No 
dividends  have  been  declared  on  the 
Borg-Wamer  Holdings  Common  Stock. 
The  Partnership  and  the  KECALP 
Partnerships  incurred  no  obligation  to 
purchase  such  shares  prior  to  approval 
of  such  investments  by  the  Independent 
General  Partners  of  the  Partnership  or 
the  Board  of  Directors  of  KECALP  Inc., 
as  applicable. 

9.  The  purchase  price  to  be  paid  by 
the  Partnership  and  the  KECALP 
Partnerships  to  Venture  Capital  and 
KECALP  Inc.  will  be  the  lower  of  (i)  the 
value  of  the  investments  (as  determined 
by  the  Independent  General  Partners  of 
the  Partnership  and  the  Board  of 
Directors  of  KECALP  Inc.)  on  the  dates 
the  Partnership  and  the  KECALP 
Partnerships  acquire  the  Common  Stock, 
or  (ii)  the  cost  to  Venture  Capital  and 
KECALP  Inc.,  respectively,  of 
purchasing  and  holding  the  respective 
investments.  With  respect  to  clause  (ii), 
such  cost  shall  be  the  original  purchase 
price  of  $10,00  per  share  paid  ijy 
Venture  Capital  and  KECALP  Inc.  for 
the  Borg-Wamer  Holdings  Common 
Stock  on  )uly  30, 1987,  plus  carrying 
costs  related  to  such  investments  as 
separately  determined  for  the 
Partnership  and  the  KECALP 
Partnerships.  The  KECALP  Partnerships 
and  the  Partnership  will  not  pay  any  ' 
carrying  costs  in  respect  of  the  period 
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prior  to  the  later  of  (t)  the  date  of 
acquisition  of  the  Borg-Wamer  Holdings 
Cominon  Stock  by  KECALP  Inc.  and 
Venture  Capital,  respectively,  or  (ii)  the 
date  the  Board  of  Directors  of  tCECALP 
Inc.  approved  and  the  Independent 
General  PartDers  of  the  Partnership 
authorized  the  proposed  investments. 
For  purposes  of  these  transactions, 
carrying  costs  consist  of  interest  charges 
computed  at  the  lower  of  (i)  the  prime 
commercial  lending  rate  charged  by 
Citibank,  N.A.  during  the  period  for 
which  carrying  costs  are  being  paid  or 
(ii)  the  effective  co»t  of  borrowings  by 
ML  k  Co.  during  such  period.  The 
effective  cost  of  borrowings  by  ML  &  Co. 
is  its  actual  "Average  Cost  of  Funds," 
which  it  calculates  on  a  monthly  basis 
by  dividing  its  ooBsolidated  financing 
expenses  by  the  total  amount  oi 
borrowings  during  the  period. 

10.  Supermarkets  General  Corporation 
("Siqiermarkets  General"),  a  Delaware 
cocporatian,  is  •  diversified  retailer 
primarily  engaged  in  Ute  operation  of 
large  sspemurket-dkoig  stores,  located 
principally  in  the  Middle  Atlantic  and 
New  Enslbnd  states.  During  1987.  MLCP 
structured  a  leveraged  buyout  of 
Supermarkets  General,  such  that 
Supermaricet  Ceneral's  equity  securities 
are  owned  hf  Sapermarket  General 
Holdings  Corporation  ("SG  Holdings"), 
a  newly  formed  Delaware  corporation 
orgmtizaed  solely  for  the  purpose  of 
effecting  the  acqutsition  of 
Supermarkets  General.  SG  Holding's 
eqaity  secarities  are  owned  by  certain 
mefRbers  of  Sapermarket  Generafs 
Management  MLIF,  certain  partnerships 
ai^iated  with  ML  ft  Co.,  Manufacturers 
Hanover  Venture  Capital  Corporation 
and  The  Equitable  Life  Assurance 
Society  of  the  United  States  and  certain 
of  its  aHiltates  (the  "Equitable 
Investors"). 

11.  Because  affHiates  of  ML  &  Co. 
purchased  S50,t)00  shares  of  SG 
Holdings  Common  Stock  at  $100,00  per 
share  on  the  effective  date  of  the 
merger,  October  5. 1987,  the  investment 
by  KECALP  1987  could  not  be  made 
concurrently  with  MLIF  without  the 
relief  requested  herein.  Acordingly, 
MLff*  agreed  to  purchase  and  sell  up  to 
12.118  shares  of  its  SG  Holdings 
Common  Stock  to  KECALP  1987  at  the 
price  determined  as  described  below 
following  the  granting  of  the  relief 
requested.  The  12,118  shares  of  SG 
Holdings  Common  Stock  represent  1.8% 
of  such  shares  presently  outstanding. 
KECALP  1987  incurred  no  obligation  to 
purchase  such  shares  prior  to  the 
approval  of  such  investment  by  the 
Board  of  Directors  of  KECALP  Inc.  No 


dividends  have  been  declared  on  the  SG 
Holdings  Commoa  Stock. 

12.  The  purchase  price  to  be  paid  by 
KECALP  1987  to  MLIF  for  the  SG 
Holdings  Common  Stock  will  be  the 
lower  of  (i)  the  value  of  the  investment 
(as  determined  by  the  Board  of  Directors 
of  KECALP  Inc.)  on  the  date  KECALP 
1987  acqukes  the  SG  Holdings  Common 
Stock  or  (ii)  the  cost  to  MLIF  of 
purchasing  and  holding  the  investment. 
With  respect  to  clause  (ii).  such  cost 
shall  be  the  original  purchase  of  SlOOiOO 
per  share  paid  by  MLIF  for  the  SG 
Holdings  Common  Stock  on  October  5, 
1987.  plus  carrying  costs  related  to  such 
investuKoL  KECALP  1967  will  not  pay 
carrying  costs  in  respect  of  the  period 
prior  to  the  later  of  (i)  the  date  of 
acquisition  of  the  SG  Holdings  Common 
Stock  by  MLIF,  or  (ii)  the  date  the  Board 
of  Directars  of  KECALP  Inc.  approved 
the  proposed  iavestmenL  For  purposes 
of  these  transactions,  carrying  costs 
consist  of  interest  charges  computed  at 
the  lower  of  (i)  the  prime  commercial 
lending  rate  charged  by  Citibank.  N.A 
during  the  priod  for  which  carrying  costs 
are  being  paid  sr  (ii)  the  effective  cost  of 
borrowings  by  ML  &  Ca  during  such 
period  The  effective  cost  of  borrowings 
by  ML  &  Ca  is  its  actual  "Average  Cost 
of  Funds."  which  it  calculates  on  a 
monthly  basis  by  dividing  its 
consolidated  financing  expenses  by  the 
total  amount  of  borrowings  during  the 
period. 

13.  Applicants  seek  relief:  (a)  Under 
Sections  17(b)  and  57(c)  of  the  1940  Act 
to  permit  the  sale  of  (i]  500JXX)  shares  of 
Borg-Wamer  Holdings  Common  Stock 
by  Venture  Capital  to  the  Partnership; 
(ii)  200,000  shares  oi  Borg-Wamer 
Holdings  Conwion  Stock  by  KECALP 
Ina  to  KECALP  1987.  (iii)  40,000  shares 
of  Borg-Waracr  Holdings  Cominon 
Stock  by  KECALP  Inc.  to  KECALP  1986; 
and  (iv)  of  up  to  12,118  shares  of  SG 
Holdings  Common  Stock  by  MLIF  to 
KECALP  1987  on  the  terms  described  in 
the  applicatioiu  and  (b)  under  sections 
57(i)  and  17(d)  of  the  1940  Act  and  Rule 
17d-l  thorcu»^«»  approving  the 
investment  by  the  Partnership  and  the 
KECALP  Partnerships  in  securities  of 
Borg-Wamer  Holdings  and  by  KECALP 
1987  in  securities  of  SG  Holdings  on  the 
terms  described  in  the  application. 

Applicants'  Legal  Conclusions 

1.  Relief  under  sections  17(b)  and  57(c) 
of  the  Act  is  justified  by  both  the  terms 
of  the  transactions  and  the  fact  that  the 
proposed  investments  are  not  otherwise 
available  to  the  Partnership  and  the 
KECALP  Partnerships.  With  respect  to 
the  terms  of  the  transactions.  KECALP 
Inc.  (on  behalf  of  the  KECALP 
Partnerships]  and  the  Managing  General 


Partner  (oa  behalf  of  the  Partnership) 
have  reviewed  the  proposed 
investments  in  detail.  The  members  of 
the  Board  of  Directors  of  KECALP  Inc. 
and  the  Managing  General  Partnership 
of  the  Partnership  are  sophisticated  and 
experienced  in  valuing  securities  and 
evaluating  financial  transactions 
generally.  The  members  of  the  Board  of 
Directors  of  KECALP  Inc.  and  the 
Managing  General  Partner  of  the 
Partnership  considered  all  information 
deemed  relevant,  including  the  nature  of 
the  investments,  the  nature  of  the 
investments  by  ML  &  Co.  and  affiliates 
of  ML  &  Co.  and  the  fairness  of  the 
purchase  prices  proposed  to  be  paid  by 
the  Partnership  and  the  KECALP 
Partnerships.  The  Managing  General 
Partner  and  KECALP  Inc.  determined 
that  the  proposed  investments  by  the 
Partnership  and  the  KECALP 
Partnerships  will  not  directly  or 
indirectly  benefit  ML  *  Co  or  the 
entities  afHliated  with  ML  &  Co. 
Moreover,  at  a  meeting  of  the  Board  of 
Directors  of  KECALP  inc.  held  on  July 
24, 1987,  the  investment  in  Borg-Wamer 
Holdmgs  by  each  of  the  KECALP 
Partnerships  was  approved  after 
consideration  of  each  of  the  factors  set 
forth  in  section  17(b)  of  the  1940  Act.  At 
a  meeting  of  the  Independent  General 
Partners  of  the  Partaership  held  on  July 
28, 1987,  the  Partnership's  investment  in 
Borg-Wamer  Haldiogs  vras  approved 
after  consideration  of  each  of  the  factors 
set  forth  in  section  57(c)  of  the  1940  Act. 
At  a  meeting  of  the  Board  of  Directors  of 
KECALP  Inc.  on  June  17. 1967,  the 
investment  in  SG  Holdings  by  KECALP 
1987  was  approved  after  consideration 
of  each  of  the  factors  listed  in  section 
17(b)  of  the  1940  Act. 

2.  In  evaluating  the  terms  of  the 
transactions,  the  Board  of  Directors  of 
KECALP  lac.  and  the  Partnoship's 
Independent  General  Partners 
considered  the  fact  that  the  proposed 
purchase  prices  to  be  paid  by  the 
Partnership  aad  the  KECALP 
Partnerships  will  include  carrying  costs 
incurred  by  an  affiliated  person  (;>., 
Venture  Capital  KECALP  Inc.  and 
MLIF)  if  the  value  of  each  investment  at 
the  time  of  acquisition  by  the 
Partnership  and  the  KECALP 
Partnerships  is  more  than  the  sum  of  the 
purchase  price  plus  the  affiliate's 
carrying  costs.  In  approving  purchase 
prices  which  may  include  carrying  costs, 
the  Board  of  Directors  of  KECALP  Inc. 
recognized  that  it  receives  no 
compensation  for  serving  as  general 
partner  of  the  KECALP  Partnerships  and 
that  ML  &  Co.  has  incurred  considerable 
expenses  in  organizing  the  KECALP 
Partnerships.  The  KECALP  Partnerships 
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and  the  Partnership  believe  that  it  is 
entirely  appropriate  to  reimburse 
affiliates  for  carrying  costs  in  a  situation 
in  which  an  affiliate  purchased  an 
investment  a«.  in  effect,  their  nominee 
and  tlie  KECALP  Partnerships  and  the 
Partnership  would  have  purchased  such 
investments  directly  if  it  had  not  been 
deemed  necessary  to  obtain  the  relief 
requested  in  the  application,  hi  light  of 
these  factors,  the  Managing  General 
Partner  of  the  Partnership  and  the  Board 
of  Directors  of  KECALP  Inc.  believe  it  is 
wholly  appropriate  for  the  puicliase 
price  paid  for  portfolio  investments  to 
reflect  carrying  cosrts  provided  the  value 
of  the  investment  at  the  time  of 
acquisition  exceeds  the  amount  of  the 
purchase  price  plus  carrying  costs. 
Applicanls  submit  that  to  deny 
reimbursement  for  carrying  costs  would 
result  in  a  further  and  unwarranted  loss 
to  Venture  Capital,  KECALP  Inc.  or 
MLIF  aad  provide  a  disincentive  to  act 
on  behalf  of  the  Partnership  and  the 
KECALP  Partnerships  in  future 
transactions  of  this  type. 

3.  Issuance  of  the  order  requested  is 
appropriate  and  necessary  because  the 
described  investments  are  not  otherwise 
available  forpurdiase  by  tbe 
Partnership  or  the  KECALP 
Partnersliips.  The  Managing  General 
Partner  of  the  Partnership  and  the  Board 
of  Bir-eotors  •of  KECALP  Inc.  have 
approved  such  investmtents  after  review 
of  a  considerable  nnmber  of  possible 
investments  for  tbe  Partrwrshrp  and  the 
KECALP  Partnerships.  The  Partnership 
and  the  KECALP  Partnerships  submit 
tbaS  their  investment  program  will  be 
prejudiced  if  they  are  not  permitted  to 
make  the  investments  referred  to  in  the 
application.  The  Board  of  Directors  of 
KECALP  Inc.  believes  that  ihe  proposed 
investments  are  consistent  with  the 
rationale  underlyiag  the  estahiishment 
of  each  of  the  KECALP  Partnerships  as 
an  "employees'  seourities  company." 
Similarly  the  proposed  transactions  are 
consistent  with  \ihe  ^arposes  cf  the 
Partnership  aad  the  KECALP 
Partnerships  and  their  respective  stated 
policies. 

4.  With  respect  to  the  relief  requested 
pursuant  to  sections  57{i)  and  17(d)  of 
the  Act  and  Rule  17d-l  thereunder,  the 
Managing  General  Partner  of  the 
Partnership  and  the  Board  of  Directors 
of  KECALP  Inc.  reviewed  the  proposed 
investments,  and  determined  that  such 
investments  were 'consistent  with  the 
Partnership's  and  the  KECALP 
Partnerships'  investment  objectrves  of 
seeking  long-term  capital  appreciation, 
and  that  the  investments  would  not 
disadvantage  the  Partnership  or  either 
of  the  KECALP  Partnerships  in  making 


such  investments,  maintaining  their 
investment  positions  or  disposing  of 
such  positions.  The  independent 
General  Partners  of  the  Partnership  also 
made  such  determinations  with  respect 
to  the  purchase  of  Borg-Wamer 
Holdings  Common  Stock. 

5.  In  reaching  such  determinations,  the 
Managing  General  Partner,  the 
Independent  General  Partners  and  the 
Board  of  Directors  of  KECALP  Inc. 
considered  several  factors,  including  the 
difference  in  the  amount  proposed  to  be 
invested  by  ihe  Partnership,  each  of  the 
KECALP  Partnerships,  ML  &  Co.  and  the 
other  entities  affiliated  with  ML  &  Co.  It 
was  reoognized  that  the  terms  of 
purchase  by  such  participants  would  be 
the  same  in  terms  of  the  price  paid  per 
share  of  stock.  Applicants  submit  that 
the  transactions  would  be  consistent 
with  the  provisions,  policies  aad 
purposes  of  the  Act. 

6.  Bod.  the  KECALP  Exemptive  Order 
and  the  prospectus  of  each  of  the 
KECALP  Partnerships  indicated  that 
affiliates  of  ML  ft  Co.  would  be  involved 
in  identifying  and  investing  ui  many  of 
KECALFs  protlolis  investments.  Tiie 
pro^eolufi  of  the  Partnership  indicated 
that  the  Partner^ip  may  be  co-iavestor 
in  prot&lio  companies  with  affihates  of 
management  The  Partnership  and  the 
KECAIi'  Partnerships  thus  submit  that 
the  relief  requested  is  consistent  with 
the  purposes  of  the  Partnership  and  the 
KECALP  Partnerships,  their  stated 
policies  and  the  disclosure  made  to 
prospective  investors. 

Applicants'  Conditieo 

The  investments  in  fiorg- Warner 
Holdings  and  SG  Holdings  will  be 
acquired  by  the  Partnership  and  the 
KECAIP  Partnerships  in  the  manner  and 
on  the  terms  described  in  the 
application. 

For  the  Coniini«Bion.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.iCatz, 

Secretary. 

[FR  Doc.  88-a8359  Filed  8-12-88:  a;4i  araj 

BIUJNC  CODE  MIO-Ot-M 


SMALL  BUSINESS  ADNI1N1STRAT10N 
Region  IV  Advisory  CottnctI  Meeting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council.  located  in  the  geographical  area 
of  Louisville,  Kentucky,  will  hold  a 
public  meeting  at  10:00  a.m.  to  3:00  p.m., 
Wednesday,  September  14, 1988  at  the 
Louisville  District  Office,  600  Federal 
Place,  Room  188.  Louisville.  Kentucky,  to 
discuss  such  matters  as  may  be 


presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information:  wrUe  or  call 
William  Federhofer,  District  Director. 
U.S.  Small  Business  Administration.  P.O. 
Box  3527,  Louisville,  KY  40201  (502)  532- 
5971. 

leaaM.  Ncnnak. 

Director,  Office  of  Ach-isory  Councils. 
July  28. 1988 
[FR  Doc.  88-18400  Filed  8-12-88;  8:45  am] 

BMJJNC  OOOE  aOSt-OI-M 

Region  IV  Advisory  Council  Meetmg 

The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
cf  St.  Lonis.  will  hold  a  fvtiic  meeting  at 
8:30  a.m.  on  Thursday,  Seplenber  22. 
1988.  at  Peat  Marwick  Main  ft  Co.  1010 
Market  Street.  St.  Louis.  Missouri,  to 
discuss  such  matters  as  jnay  be 
presented  by  members,  staff  oi  the  U^. 
Small  Business  Administration,  or 
others  presert. 

For  further  sHfocmittiaaa:  -write  or  caU 
Robert  L.  Andre»vs,  Dislriot  Dii«ctor, 
U.S.  Small  B«isine*8  Adminietratton,  915 
Olive  St.,  Room  242,  SL  Louis.  Missouri. 
63101— (314J  539-6600. 
lean  M.  N»wak. 

Director,  Office  of  AdrigoryCotmcSe. 
August  9. 1088 

(FR  Doc.  86-18403  Filed  8-12-68:  >-45  am] 
SaXJNG  CODE  mtH4»-U 


Region  IV  Advisory  Council  Meeling 

The  U.S.  Small  Business 
Administratioo  Region  VI  Advisory 
Council  located  \n  .the  geographical  area 
of  Lower  Rio  Grande  Valley  of  Texas, 
will  hold  a  pahUc  meeting  at  V.iOf.m.  on 
Thursday,  September  15, 198a  at  the 
Board  Room  of  Pan  American  University 
Edinburg,  Texas,  to  discuss  tach  mailers 
as  may  be  presented  by  niemlsiera.  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Miguel  A.  Cavazos,  )r..  District  Diretrtor. 
U.S.  Small  Business  Administration,  E22 
E.  Van  Buren,  Suite  500.  HarHngen. 
Texas— (512)  427-«62S. 
lean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 
|uly  28.  1968. 

|FR  Doc.  88-18401  Filed  8-12-88;  «:4S  amj 
BILLIHG  CODE  voi-m-m 
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Region  IV  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Columbia,  South  Carolina,  will  hold  a 
public  meeting  at  9:00  a.m.  on  Tuesday, 
September  27, 1988,  at  the  Radisson 
Hotel,  937  Assembly  Street.  Columbia. 
South  Carolina,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
John  C.  Patrick,  Jr..  District  Director.  U.S. 
Small  Business  Administration.  P.O.  Box 
2786.  Columbia,  South  Carolina— 803/ 
765-5339. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
August  9, 1988.  - 

[FR  Doc.  88-18402  Filed  8-12-88;  845  am] 

BIUMQ  CODE  M2S-01-M 


DEPARTMENT  OF  STATE 
[Put>llc  Notice  CM-8/1207] 

The  U.S.  Organization  for  ttte 
international  Telegraph  and  Telephone 
Consultative  Committee  (CCITT), 
National  Committee;  Meeting 

The  Department  of  State  announces 
that  the  National  Committee  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
September  a  1988  in  room  1205.  and  for 
two  days  October  19  (Room  1205)  and 
October  20, 1988  (Room  1912). 
Department  of  State,  2201  C  Street.  NW., 
Washington.  DC.  The  meetings  will 
begin  each  day  at  9:30  a.m. 

The  National  Committee  assists  in  the 
resolution  of  administrative/procedural 
problems  pertaining  to  U.  S.  CCITT 
activities;  provides  advice  on  matters  of 
policy  and  positions  in  the  preparation 
for  CCITT  Plenary  Assemblies  and 
meetings  of  the  International  Study 
Groups;  provides  advice  and 
recommendations  in  regard  to  the  work 
of  the  U.S.  CCITT  Study  Groups;  and 
recommends  the  disposition  of  proposed 
U.  S.  contributions  to  the  international 
CCITT  which  are  submitted  to  the 
Committee  for  consideration. 

The  purpose  of  these  meetings  is  to: 

1.  Continue  preparatory  activities  for 
IXth  CCITT  Plenary  Assembly. 
Melbourne,  Australia.  November  14-25. 
1988  and  in  particular  receive  reports  of 
the  ad-Hoc  groups  assigned  to  review  U. 
S.  positions  on  the  proposed  texts  of 
study  questions  for  the  next  Plenary 
Period  (1989-92)  as  well  as  candidates 
for  leadership  positions.  The 


membership  may  be  requested  to 
convene  separate  meetings  to  resolve 
issues  concerning  Study  Group 
questions,  or  strategy  for  supporting 
candidates. 

2.  Receive  reports  on  preparatory 
activities  for  World  Administrative 
Telegraph  and  Telephone  Conference 
(WATTC).  Melbourne,  Australia, 
November  28-December  9, 1C33. 

3.  Continuing  preparatory  activities 
for  the  rm  Plenipotentiary  Conference, 
23  May-29  June,  1989,  Nice.  France. 

The  October  19  and  20  meetings  will 
be  the  final  preparatory  meetings  prior 
to  the  convening  of  the  IXth  CCITT 
Plenary  Assembly.  All  accredited 
members  of  the  U.S.  Delegation  will  be 
required  to  attend  this  meeting. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  Mr.  Eari  Barbely, 
State  Department,  Washington,  DC; 
telephone  (202)  653-6102  or  (202)  647- 
5832.  All  attendees  must  use  the  C  Street 
entrance  to  the  building. 

Date:  luly  29. 1988. 
Eari  S.  BariMly, 

Director.  Office  of  Telecommunications  and 
Information  Standards.  Chairman.  U.S. 
CCITT  National  Committee. 
[FR  Doc.  88-18333  Filed  8-12-88;  a-45  am) 

BILUNQ  COOE  47KM)7-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
August  5, 1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.].  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 


Docket  No.  45741 

Date  Filed:  August  2, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  30. 1988. 

Description:  Application  of  Air  Espana, 
S.A.  t/a  Air  Europe,  pursuant  to 
section  402  of  the  Act  and  Subpart  Q 
of  the  Regulations,  requests  a  foreign 
air  carrier  permit  to  engage  in  charter 
foreign  air  transportation  of  persons, 
property  and  mail  between  any  point 
or  points  in  Spain  and  any  point  or 
points  in  the  United  States. 

Phyllis  T.  Kaylor, 

Chief  Documentary  Services  Division. 

[FR  Doc.  88-18366  Filed  8-12-88;  8:45  amj 

BIUJNO  COOE  M10-a>-li 

Federal  Aviation  Administration 

Informal  Airspace  Meetings;  AlalMima 
and  Georgia 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  informal  airspace 
meetings. 

summary:  This  notice  announces 
informal  airspace  meetings  to  discuss 
the  following:  1.  Establishment  of  an 
Airport  Radar  Service  Area  (ARSA)  at 
Montgomery.  AL;  and  2.  Establishment 
of  an  ARSA  at  Macon.  CA. 

DATES:  The  informal  airspace  meetings 
will  be  held  on  October  13, 1988,  for  the 
Monfogomery,  AL,  ARSA  and  October 
18. 1988.  for  the  Macon,  GA.  ARSA. 

ADDRESSES:  The  informal  airspace 
meeting  locations  are  as  follows:. 

Montgomery,  AL,  ARSA 

Date:  October  13. 1988 

Time:  7:00  p.m. 

Location:  State  Highway  Department, 

1409  Coliseum  Boulevard, 

Montgomery,  AL 

Macon,  GA,  ARSA 

Date:  October  18. 1988 

Time:  7:30  p.m. 

Location:  Fire  Rescue  Building,  Lewis  B. 

Wilson  Airport.  Macon.  GA 
FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Gill.  Airspace  Brach  (ATO-240), 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9252. 
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Issued  in  Washington,  DC,  on  August  9, 
1988. 

SheloMe  "Wugalter, 
Acting  Manager.  Arrspace-Rirles  and 
Aeronautioel  hjfortnotiem  Oivimon. 
[FR  Ooc  B8-TB378  T=ile<l  e-12-e8;  8:45  am) 
nUMG  C0DE  m0-13-«l 


Ini 
Tennessee 

agency:  Federal  Aviation 
AdmiaistratiaD  ^FAA),  DOT. 
ACTION:  Notice  of  informal  airapace 
mae  tings. 

SUMMABY:  This  notice  annouaces 
infonnail  airspace  meelingB  to  discuss 
the  eStablisftimenl  of  a  Terminal  Control 
Area  (TCA)  atMemplhis,  TN. 
DATE:  The  iniarmal  airspace  jseelings 
will  be  "held  on  October  4. 1986. 
ADDRESSES:  The  iaformal  airspace 
meeting  locations  is  aslollows:. 

Memphis:  TN,  TCA 

Date:  October  4. 1B88 

Time:  7:00  pjn. 

Location:  Mempliis  Air  Route  Traffic 
Control  Center,  Conference  Room, 
3929  Democrat  Road,  Memphis,  TN 

FOR  ,niBTMER  iMFORMATIOM  CONTACT 

Joe  Gill.  Airspace  Braac'h  (ATO-240). 
Airspace-RuLes  andAeronastical 
Information  Diviaion,  Air  Traflic 
Operations  Service,  i^ecal  Aviation 
Adnoioistration,  800  Independence 
Avenue.  SW..  Waahinglon.  DC  20591; 
telephone:  (202)  267-9252. 

iBBDed  in  Wa^Dgton,  DC,  on  August  8, 
198a. 
Shelon*  Wi^alter. 

Acting  Manager.  Airapace-Rules  and 
Aeronautical  Information  Division. 

|FR  Doc.  88-18383  Filed  8-1^-66,  8:45  am] 

BILLING  CODE  4*10-1 3-II 


DEPARTMENT  OF  THE  TfttASUflY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  9,  »88. 

The  Departmerrt  of  Treasury  has 
submitted  the  following  public 
information  coriection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.96-511.Copiesof  the 
submissicm(s)  may  be  obtained  by 
cabling  the  TreaBury  Buean  Cfearance 
Officer  listed.  Cormnents  regardir^g  this 
infornaation  ooTlerticm  Bhould  be 
addresswi  1o  ftieCJMB  nrviwwer  listed 
and  to  the  Trea^nry  Departmeni 


Clearance  Officer,  Department  of  the 
Treasary.  Room  2224. 15th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  *tew 

Form  hhimber  WS  Form  8808 

Type  of  Reviemr.  Hew  osllection 

Title:  CiBBdt  §orI¥ior  YearMimmam 
Tax 

Descriplaon:  Form  i8801  m  vaed  by 
individuals,  ««tartes,  'hntsts,  and 
cwpwotiPHS  to  caiiii»ute  the  Tnmimum 
tax  cre^,  "if  any.  avaSAle  frwn  a  tax 
year  beginning  after  1986  to  he  -nsed  in 
the  current  year  to  be  carded  forward 
for  use  in  a  futnre  year. 

Respondents:  Individual  or  households, 
Basinetrses  or^rfherforproftt.  Small 
businesses  or  tjrgairizations 

Estimated  Number  of  Respondents: 
lOO.tJOO 

Estimated  Burden  Hoars  Per  Response: 
SOjniiuites 

Freqvency  df  flesponse:  Annually 

Estimated  Total  Reporting  Burden: 
50.TXX)1iours 

OMB  Mambet:  1545-0168 
Foim  Number:  IRS  Pans  4M1 
Type  U3f  Review:  Eaotensioii 
Title:  Pifpi\aBMsm  for  Exut^tion  from 
Self-Employment  Tax  for  Use  by 
Ministers,  Members  of  Religious 
Orders  and  Christian  Science 
Practitioners 
Description:  Form  4361  is  used  by 
ministers,  members  oT  religious 
orders,  or  Christian  Science 
Practitioners  to  file  foj  an  exemption 
from  aelf-employment  on  certain 
earnings  and  to  certify  that  they  have 
informed  the  church  or  order  that  they 
are  opposed  to  the  acceptance  of 
certain  public  insurance  benefits. 
Respondents:  Individuals  or  households 
Eslimated  Number  of  Respondents: 

lOiTO 
Estimated  Burden  Hours  Per  Response: 

31  minutes 
Frequency  of  Response:  One  time  only 
Estimated  Total  Reporting  Burden:  5.242 

hours 
OMB  N£7/jr6erl545-m91 
Form  Number  IRS  Form  4952 
Type  of  Review:  Reiision 
Title:  Investment  Interest  Expense 

Deduction 
Description:  Form  4952  is  used  by 
taxpayers  who  paid  or  accrued 
interest  or  money  borrowed  to 
purchase  or  carry  investment 
property.  The  form  is  used  to  compute 
the  allowable  deduction  for  interest 
on  investment  indeptedness  and  the 
information  obtained  is  necessary  to 
verify  the  amount  actually  deducted. 


Respondents:  Individuals  or  households. 

Businesses  or  other  forprofit  Small 

businesses  or  organizations 
Estimated  Number  of  Respondents: 

800.000 
Estimated  Burden  Hours  Per  Respaaee: 

42  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Bardea: 

562,133 

OMB  Number  1545-ra03 

Form  Number  IRS  Form  5329 

Type  of  Keview:  Revision 

Title:  Rtrtnm  for  bidhriduarl  RetirEraent 
Arrangement  and  (^ahfied 
Retirement  Plans  Taxes 

Description:  "Vhit  form  Is  used  to 
compute  uad  collect  taxes  related  ta 
distrtbutioos  Ieob  imdividuAl 
reticemenl  .aaaaf/naeai*  i¥Ma]  and 
otbar  4)ualified  fiaas.  Tbese  ta>es  «ic 
excess  coptribations  ta  an  l&A, 
premature  distributions  from  an4  &A, 
and  other  qualiHed  retiremeol  jilaaB 
excess  Accumulaltaos  in  an  IRA  asd 
exoess  distributions  fpom  qualified 
retirement  plans.  The  data  is  used  to 
help  verify  that  the  correct  amount  of 
tax  has 'been  paid. 

Respondents:  btdividBais  or  haast^tttAAh 

Est  mated  Number  of  Sespondents: 
250,000 

Estimated  Burden  Hours  Per  Response: 
28  minutes 

Frequency  of  Respainae:  On  otxasiBB 

Estimated  Total  iiepartmg  Buidetc 
116.971 

OMB  Number  154S-097B 

Form  Number  IRS  Form  990-W 

Tye  of  Review:  Revision 

Title:  Esitimated  Tax  on  Unrelated 
Business  Taxable  fncome  for  Tax- 
Exempt  Tn»t 

Description:  Form  995-W  is  used  by  tax- 
exempt  trust  to  figure  estimated 
unrelated  business  iBCome  tax 
liability  emd  the  amount  of  each 
installmerrt  payment.  Form  990-W  is  a 
worksheet  only.  It  is  not  required  to 
be  filed. 

Respondents:  Businesses  or  other  for- 
profit,  Non-profit  institutions 

Estimated  Number  of  Respondents: 
13.265 

Estimated  Burden  Hours  Per  Response: 
39  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  6,633 

OMB  Number  154&-1024 
Form  Numbers:  IRS  Form  8656 
Type  o//feWew.- Revision 
Title:  Alternative  Minimum  Tax — 

Fiduciaries 
Description:  This  form  was  developed  to 
assist  fiduciaries  in  computing  ftie 
alternative  minimum  tax  under  new 
Code  sections  55  fhraugh  59.  the 


amo 


Federal  Reastety  VqI.  53..  Nq.ASZ  /  iiionday.  August  JL5,  1986  /  Notices 


irinimum  tax  is  determined  by 
recomputing  the  distributable  net 
income  of  the  fiduciary  on  a  minimum 
tax  basis.  The  distributable  net 
alternative  minimum  taxable  income 
is  then  allocated  to  the  beneficiaries. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1,200,000 

Estimated  Burden  Hours  Per  Response: 
1  hour  and  42  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
2,047,492  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitition  Avenue. 
NW..  Washington.  DC  20224 

OMB  Reviewer  Milo  Sunderhaul  (202) 
39&-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-18352  Filed  8-12-88:  8:45  am] 

BttXING  CODE  ai«-2S-«i 


Public  Information  Collection 
Requirements  Submitted  to  OIMB  for 
Review 

Date:  August  8. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0047 

Form  Number:  CF  5523 

Type  of  Review:  Extension 

Tit/e:  Invoice  Details  for  Footwear 

Description:  The  information  is  needed 
to  provide  Customs  personnel  with 
the  necessary  details  on  i.-nported 
footwear  not  normally  provided  on 
commercial  invoices  for  the  purposes 
of  proper  classiflcation. 

Respondents:  Business  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
137.500 

Estimated  Burden  Hours  Per  Response: 
2  hours  and  2  minutes 


Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 
561.454  hours 

OMB  Number  1515-0109 

Form  Number  None 

Type  of  Review:  Extension 

Tit/e:  Proof  of  Use  for  Rates  of  Duty 
Dependent  on  Actual  Use 

Description:  The  declaration  is  needed 
to  ensure  Customs  control  over 
merchandise  which  is  duty  free.  The 
declaration  shows  proof  of  use  and 
must  be  submitted  within  3  years  of 
the  date  of  entry  or  withdrawal  for 
consumption. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  700 

Estimated  Burden  Hours  Per  Response: 
20  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  4.025 
hours 

Clearance  Officer  B.  J.  Simpson  (202) 
566-7529,  U.S.  Customs  Service,  Room 
6426. 1301  Constitution  Avenue,  NW., 
Washington.  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  88-18353  Filed  8-12-88;  8:45  amj 

BILUNO  CODE  4<10-2$-« 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  5, 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
8ubmis8ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Office  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0092 
Form  Number:  1041  and  related 

Schedules  D. ),  and  K-1 
Type  of  Review:  Revision 
Title:  U.S.  Fiduciary  Income  Tax  Return; 

Capital  Gains  and  Losses;  Trust 


Allocation  of  an  Accumulation 
Distribution;  Beneficiary's  Share  of 
Income,  Deductions,  Credits,  etc. 

Description:  Internal  Revenue  Code 
section  6012  requires  that  an  annual 
income  tax  return  be  filed  for  estates 
and  trusts.  Data  used  to  determine 
that  the  estates,  trusts,  and 
beneficiaries  filed  the  proper  returns 
and  paid  the  correct  tax. 

Respondents:  Individuals  or  households, 
Businesses  or  other  for-profit 

Estimated  Number  of  Respondents: 
2,250.000 

Estimated  Burden  Hours  Per  Response: 
Form  1041:  2  hours  and  2  minutes 
Schedule  D:  1  hour  and  13  minutes 
Schedule  ):  4  hours  and  24  minutes 
Schedule  K-1:  24  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
6,635.560  hours 

OMB  Number  1545-0099 

Form  Number  1065  and  Schedules  D 
and  K-1 

Type  of  Review:  Revision 

Title:  U.S.  Partnership  Return  of  Income, 
Capital  Gains  and  Losses,  Partner's 
Share  of  Income.  Credits.  Deductions, 
etc. 

Description:  Internal  Revenue  Code 
section  6031  requires  partnerships  to 
file  returns  that  show  income  items, 
allowable  deductions,  partners' 
names,  addresses,  and  distribution 
shares,  and  other  information.  This 
information  is  used  to  verify  correct 
reporting  of  partnership  items  and  for 
general  statistics. 

Respondents:  Individuals  or  households. 
Farms,  Businesses  or  other  for-profit, 
Small  businesses  or  organizations 

Estimated  Number  of  Respondents: 
1,900,026 

Estimated  Burden  Hours  Per  Response: 
Form  1065:  5  hours  and  27  minutes 
Schedule  D:  56  minutes  Schedule  K-1: 
55  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
20.453,280  hours 

OMB  Number  1545-0228 

Form  Number:  6252 

Type  of  Review:  Revision 

Tit/e:  Computation  of  Installment  Sale 
Income 

Description:  Information  is  needed  to 
figure  and  report  an  installment  sale 
for  a  casual  or  incidental  sale  of 
personal  property,  and  sale  of  real 
property  by  someone  not  in  the 
business  of  selling  real  estate.  Data  is 
used  to  determine  whether  the 
installment  sale  has  been  properly 
reported  and  the  correct  amount  of 
profit  included  in  income  on  the 
taxpayer's  return. 
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Respondents:  Individuals  or  households, 
Farms,  Businesses  or  other  for-profit, 
Non-profif  institutions.  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents: 
782,848 

Estimated  Burden  Hours  Per  Response: 
1  hour  and  32  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
1.196.609  hours 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 


Budget.  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Lois  K.  Holland, 

Departmental  Reports  Manasement  Officer. 

|FR  Doc.  88-18354  Filed  8-12-88;  8:45  am) 

BILLING  CODE  M10-25-M 


Senior  Executive  Service; 
Performance  Review  Board 

agency:  Treasury  Department. 

ACTION:  Notice  of  members  of 
Performance  Review  Board  (PRB). 

summary:  This  notice  announces  the 
appointment  of  members  of  the 
composite  PRB  for  the  U.S.  Savings 
Bonds  Division,  the  Bureau  of  the  Public 
Debt,  the  Bureau  of  Engraving  and 
Printing,  the  United  States  Mint,  and  the 
Financial  Management  Ser\'ice. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  D.  Serlin.  Assistant 
Commissioner,  Field  Operations, 
Financial  Management  Service,  401 14th 
Street,  SW..  Washington.  DC:  Telephone 
(202)  287-0311. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  U.S.C.  4313(c)(4)  and  the  Civil 
Service  Reform  Act  of  1978,  the 
members  of  the  Senior  Executive 
Service  Performance  Review  Board  for 
the  U.S.  Savings  Bonds  Division,  the 
Bureau  of  the  Public  Debt,  the  Bureau  of 
Engraving  and  Printing,  the  United 
States  Mint,  and  the  Financial 
Management  Service  are  listed  below. 
This  Board  reviews  the  performance  of 
career  senior  executives  below  the  level 
of  bureau  head  and  principal  deputy  in 
the  five  bureaus.  At  least  three  voting 
members  constitute  a  quorum. 


Bureau 


Primary 


Alternate 


SB. 
PD. 


E4P,.. 


Jerroid  B  Speers,  Executive  Director 

Kenneth  W.  Rath.  Assistant  Commisstonef  (Administration) . 


Lorn  Harvey,  Deputy  Executive  Director  for  Savings  Bond  Division 

Eleanor  J.  Holsopple.  Assistant  Commissioner  (Secunties  and  Accounting  Serv 

Ices) 
Carl  D'Alessandro.  Acting  Assistant  Director  (Operations) 


_ L.  Paul  Blackmer.  Jr .  Assistant  Director  (Administration) 

MM I  Eugene  H  Essner.  Deputy  Director '  Michael  F.  Hill,  Associate  Director  (or  Policy  and  Management 

FMS I  Michael  D  Serlin.  Assistant  Commissioner.  Field  Operations 1  Bland  Brockenborough,  Assistant  Commissioner,  Headquarters  Operations 


This  notice  does  not  meet  the 
Department's  criteria  for  significant 
regulation. 
Michael  D.  Serlin, 

Assistant  Commissioner.  Field  Operations. 
Financial  Manaf>ement  Service  PRB 
Chairman.  1988. 

|FR  Dor;.  88-18384  Filrd  8-12-88:  8:45  am] 
BILLING  CODE  4B10-25-M 

internal  Revenue  Service 

Art  Advisory  Panel;  Closed  Meeting 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  closed  meeting  of  Art 

Advisory  Panel. 

summary:  Closed  meeting  of  the  Art 

Advisory  Panel  will  be  held  in 

Washington.  DC. 

dates:  The  meeting  will  be  held 

September  15  and  16, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Carolan,  CC;AP:V.  1111 

Constitution  Avenue  NW.,  Room  2575, 

Washington,  DC  20224,  Telephone  No. 

(202)  566-9259  (not  a  toll  free  number). 

Notice  is  hereby  given  pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1982), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on 
September  15  and  16  in  Room  2004 


beginning  at  9:30  a.m..  Internal  Revenue 
Building.  1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  Federal  income,  estate, 
or  gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  Title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552(c)  (3).  (4),  (6),  and  (7)  of 
Title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therttore  is 
not  required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 
Lawrence  B.  Gibbs, 
Commissioner. 

[PR  Doc.  88-18381  Filed  8-12-88;  8:45  am] 
BILUNG  CODE  4830-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Grants  Program  for  Private,  Non-ProfIt 
Organizations  in  Support  of 
International  Educational  and  Cultural 
Activities 

The  Office  of  Private  Sector  Programs 
of  the  United  States  Information  Agency 
(USIA)  announces  a  program  of  limited 
grant  support  for  non-profit  U.S. 
institutions  and  organizations  in  the 
private  sector  which  as  described  below 
promotes  the  long-term  foreign  policy 
objective  of  the  United  States  by 
promoting  mutual  understanding 
between  its  people  and  the  people  of 
other  countries.  The  primary  purpose  of 
the  program  is  to  enhance  the 
achievement  of  the  United  States" 
international  public  diplomacy  goals 
and  objectives  by  stimulating  and 
encouraging  increased  private  sector 
commitment,  activity,  and  resources. 

Projects  must  include  an  international 
people-to-people  component,  have  an 
educational  or  cultural  focus,  and 
demonstrate  a  substantial  contribution 
to  long-term  communication  and 
understanding  between  the  United 
States  and  other  countries.  Subjects 
must  be  consistent  with  USIA  themes, 
priorities,  and  USIS  post  requirements. 


BEST  COPY  AVAILABLE 
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The  Office  of  Private  Sector  Programs 
works  with  U.S.  not-for-profit 
organizations  on  cooperative 
international  group  projects  which 
introduce  American  and  foreign 
participants  to  one  another's  traditions, 
arts,  social  and  political  structures,  and 
international  interests.  The  Office  will 
accord  priority  status  to  worldwide 
projects  involving  leaders  or  potential 
leaders  in  their  fields  such  as 
parliamentarians,  jurists,  journalists, 
development  officials,  public  policy 
experts,  artistic  practitioners.  Proposals 
are  welcome  involving  any  area  of  the 
world,  with  special  attention  given  to 
otherwise  excellent  projects  involving 
regions  and  countries — such  is  Africa, 
the  Near  East  and  South  and  Southeast 
Asia — which  have  participated  less 
frequently  in  exchanges.  Each  private 
sector  activity  must  meet  the  highest 
professional  standards,  be  non-partisan, 
and  address  substantive  areas  of  mutual 
interest.  Priority  consideration  is  given 


to  projects  that  involve  United  States 
Information  Agency  posts  in  the 
development  of  the  program  and  the 
selection  of  the  participants. 

USIA  grant  assistance  constitutes 
only  a  portion  of  total  project  funding. 
Proposals  should  list  other  anticipated 
sources  of  support — both  financial  and 
in-kind.  Actual  programs  range  from  one 
to  six  weeks;  the  duration  of  the  entire 
grant  period  does  not  normally  exceed 
one  year.  Most  funding  assistance  is 
limited  to  participant  travel  and  per 
diem  requirements  with  modest 
contributions  to  cover  administrative 
costs.  Grants  are  not  ordinarily  given  to 
support  performing  arts  tours,  plastic 
arts  exhibitions,  reserch  projects  or 
professional  training,  youths  or  youth- 
related  activities,  or  to  fund 
publications.  Student  exchanges  or 
projects  which  are  scholarly  or 
academic  in  purpose  shoiJd  be  directed 
to  USIA's  Office  of  Academic  Programs. 


The  Office  of  Private  Sector  Programs 
is  now  considering  projects  whose 
activities  will  begin  after  December  1, 
1988,  since  final  proposals  must  be 
received  at  least  four  months  in  advance 
of  the  activity  date  and  will  be  accepted 
only  when  the  final  submission  is  in 
accord  with  Project  Proposal 
Information  Requirements  (OMB  #3118- 
0175).  Inquiries  are  welcome  prior  to 
submission  of  applications. 

For  further  information,  organizations 
should  contact  Or.  Raymond  H.  Harvey. 
Office  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cultural 
Affairs,  United  States  Information 
Agency,  301  4th  Street.  SW.. 
Washington.  DC  20547.  or  call  (202)  485- 
7348. 

Dated:  August  10. 1988. 
Robert  Francis  Smith, 

Director.  Office  of  Private  Sector  Programs. 
[FR  Doc.  88-18378  Filed  8-12-88;  8:45  am) 
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Sunshine  Act  Meetings 


This   section   of  the   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the   "Government  in  the   Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552b(e)(3). 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  10, 1988. 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 

August  17, 1988. 

place:  Room  600, 1730  K  Street.  NW., 

Washington,  DC. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1.  Rushton  Mining  Company,  Docket  No. 
PENN  85-253-R,  etc.  (Issues  include  whether 
the  Secretary  of  Labor  should  be  assessed 
attorney's  fees  and  costs  pursuant  to  Fed.  R. 
Civ.  P.  11) 

Any  person  attending  this  meeting 
who  requires  special  accessiblity 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  20  CFR  §  2706.150(a)(3) 
and  §  2706.160(d). 

TIME  AND  date:  Immediately  following 
oral  argument. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 
§552b(c)(10)]. 


MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  above  listed  case. 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  portion 
of  the  meeting  be  closed. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen  (202)  653-5629 
/  (202)  566-2673  for  TDD  Relay. 
lean  H.  Ellen, 

Agenda  Clerk, 

[FR  Doc.  88-18439  Filed  8-11-88;  1:49  pm] 

BILUNG  CODE  6735-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

''FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Notice 
forwarded  to  Federal  Register  on  August 
5, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  12:00  noon,  Monday. 
August  15, 1988. 

CHANGES  IN  THE  MEETING:  Addition  of 
the  following  closed  item(s)  to  the 
meeting: 

Report  of  the  operations  review  of  the 
Office  of  the  Secretary. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3024. 


Federal   Register 

Vol.  53.  .Mo.  157 
Monday.  August  15.  1988 


Date:  August  11.  1988. 
William  W.  Wiles, 

Secretary  of  the  Board. 

FR  Doc.  88-18463  Filed  8-11-88:  1:50  pm) 

BILUNG  CODE  621(M)1-M 

PAROLE  COMMISSION 

DATE  AND  TIME:  Friday  August  19. 1988, 
11:30  a.m.,  eastern  daylight  time. 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland  20815. 

STATUS:  Open — Meeting  to  be 
conducted  by  conference  telephone  call. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matter  has  been  placed  on  the 
agenda  for  the  open  Parole  Commission 
meeting: 

Whether  the  Commission  should 
extend  its  special  parole  procedures  for 
YCA  inmates  in  the  Watts  v.  Hadden 
class  action  for  all  youth  offenders 
sentenced  under  18  U.S.C.  §  5010(b)  or 
(c). 

AGENCY  CONTACT  Rockne  Chickinell, 
Office  of  General  Counsel,  United  States 
Parole  Commission  (301)  492-5959. 

Date:  August  11. 1988. 
Patrick  |.  Glynn, 

General  Counsel.  U.S.  Parole  Commission. 
(FR  Doc.  88-18438  Filed  8-11-88;  1:48  pm) 

BILUNG  CODE  4410-1-M 
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Corrections 


Paderal  Register 
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This  section  of  the   FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volutnes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ADMINISTRATIVE  COMMITTEE  OF 
THE  FEDERAL  REGISTER 

1  CFR  Parts  2, 3, 5, 6, 7, 8, 9, 10, 1 1, 12, 
15, 16, 17, 18, 19,  20,  21,  and  22 

Updates  and  Ctianges  to  Publication 
Procedures;  Proposed  Rule 

Correction 

In  proposed  rule  document  88-17820 
beginning  on  page  29990  in  the  issue  of 
Tuesday,  August  9. 1988,  make  the 
following  corrections: 

1.  On  page  29990,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  fifth  line,  "or"  should  read  "of. 

2.  On  page  29991,  in  the  first  column. 
in  the  second  complete  paragraph,  in  the 
third  line  insert  a  period  between  "17.2" 
and  "Section". 

3.  On  the  same  page,  in  the  second 
column,  in  the  third  line  from  the  bottom 
"received"  should  read  "revived".  Also 
in  the  last  line,  "5  U.S.C.  et  seq."  should 
read  "5  U.S.C.  551  et  seq.". 

4.  On  page  29993,  in  the  first  column, 
in  the  last  paragraph,  in  the  third  line 
"on"  should  read  "of. 


§8.3    [Corrected] 

5.0n  page  29995,  in  the  first  column,  in 
the  second  line  of  item  3  "regulations" 
should  read  "regulation". 

§•.10    [Corrected] 

6.  On  the  same  page,  in  the  second 
column,  in  §  &10(b),  in  the  sixth  line 
"details  that"  should  read  "details  the". 

§11.5    [Corrected] 

7.  On  page  29996,  in  the  first  column, 
in  §  11.5,  in  the  first  line  of  the  section 
heading,  "Paper"  should  read  "Papers". 

§  19.1    [Corrected] 

8.  On  page  29999,  in  the  second 
column,  in  §  19.1,  footnote  2  at  the 
bottom  of  the  second  column  should  be 
transferred  to  the  end  of  paragraph  2. 

BILUNO  CODE  1S0S41-D 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32  CFR  Part  385 

[DoD  Directive  5111.1] 

Under  Secretary  of  Defense  for  Policy 

Correction 

In  rule  document  88-17553  beginning 
on  page  29329  in  the  issue  of  Thursday, 
August  4, 1988.  make  the  following 
correction: 

On  page  29329,  in  the  first  column,  the 
subject  heading  was  incorrect  and 
should  read  as  set  forth  above. 

BILUNO  CODE  1S0».014> 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  387 

[DoD  Directive  5132.2] 

Assistant  Secretary  of  Defense 
(International  Security  Affairs) 

Correction 

In  rule  document  88-17552  beginning 
on  page  29330  in  the  issue  of  Thursday, 
August  4, 1988,  make  the  following 
correction: 

On  page  29330,  in  the  second  column, 
the  subject  heading  was  incorrect  and 
should  read  as  set  forth  above. 

BILLING  CODE  1S0S4M) 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  600 

Fair  Credit  Reporting  Act;  Statements 
of  General  Policy  or  Interpretation; 
Proposed  Official  Commentary 

Correction 

In  proposed  rule  document  88-17655 
begiruiing  on  page  29696  in  the  issue  of 
Monday,  August  8, 1988,  make  the 
following  correction: 

On  page  29696,  in  the  first  column,  in 
the  heading,  the  CFR  line  should  appear 
as  set  forth  above. 

BILLING  CODE  1S0S-01-D 


1988 
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Monday 
August  15,  1988 


Part  II 


Department  of 
Health  and  Human 
Services 


Food  and  Drug  Administration 


21  CFR  Parts  310,  346,  and  369 
Anorectal  Drug  Products  for  Over-the- 
Counter  Human  Use;  Tentative  Final 
Monograph;  Notice  of  Proposed 
Rulemaking 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310,  346.  and  369 
(Docket  No.  80N-0050] 

Anorectal  Drug  Products  for  Over-ttie- 
Counter  Human  Use;  Tentative  Final 
Monograph 

agency:  Food  and  Drug  Administration. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of  a 
tentative  final  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  anorectal  drug 
products  for  the  relief  of  symptoms 
associated  with  hemorrhoids  and  other 
anorectal  disorders  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  FDA  is  issuing  this  notice 
of  proposed  rulemaking  after 
considering  the  report  and 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Hemorrhoidal 
Drug  Products  and  public  comments  on 
an  advance  notice  of  proposed 
rulemaking  that  was  based  on  those 
recommendations.  This  proposal  is  part 
of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
December  13. 1988.  Because  of  the  length 
and  complexity  of  this  proposed 
regulation,  the  agency  is  allowing  a 
period  of  120  days  for  comments  and 
objections  instead  of  the  normal  60 
days.  New  data  by  August  15, 1989. 
Comments  on  the  new  data  by  October 
15, 1989.  Written  comments  on  the 
agency's  economic  impact  determination 
by  December  13, 1988. 
ADDRESSES:  Written  comments, 
objections,  new  data,  or  requests  for 
oral  hearing  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8000. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  May  27,  2980  (45  FR 
35576),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 


anorectal  drug  products,  together  with 
the  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Hemorrhoidal 
Drug  Products  (Hemorrhoidal  Panel), 
which  was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  August  25, 1980. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  conunent 
period  could  be  submitted  by  September 

24, 1980. 

In  a  notice  published  in  the  Federal 
Register  of  September  26, 1980  (45  FR 
63876),  the  agency  advised  that  it  had 
reopened  the  administrative  record  for 
OTC  anorectal  drug  products  to  allow 
for  consideration  of  recommendations 
on  camphor-containing  drug  products 
that  had  been  received  from  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
(Miscellaneous  External  Panel)  after  the 
date  the  administrative  record 
previously  had  officially  closed.  The 
agency  concluded  that  the 
Miscellaneous  External  Panel's 
recommendations  should  be  available  to 
the  agency  in  developing  a  proposed 
regulation  on  anorectal  drug  products  in 
the  form  of  a  tentative  final  monograph. 
(See  comment  21  below.) 

In  accordance  with  §  330.10(a)(10).  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  {HFA- 
305).  Food  and  Drug  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information.  Data  and  information 
received  after  the  administrative  record 
was  reopened  have  also  been  put  on 
display  in  the  Dockets  Management 
Branch. 

In  response  to  the  advance  notice  of 
proposed  rulemaking,  nine  drug 
manufacturers,  one  drug  manufacturers' 
association,  six  health  professionals, 
and  one  consumer  submitted  comments. 
Copies  of  the  comments  received  are  on 
public  display  in  the  Dockets 
Management  Branch. 

The  advance  notice  of  proposed 
rulemaking,  which  was  published  in  the 
Federal  Register  on  May  27. 1980  (45  FR 
35576),  was  designated  as  a  "proposed 
monograph"  in  order  to  conform  to 
terminology  used  in  the  OTC  drug 
review  regulations  (21  CFR  330.10). 
Similarly,  the  present  document  is 
designated  in  the  OTC  drug  review 
regulations  as  a  "tentative  final 
monograph."  Its  legal  status,  however,  is 
that  of  a  proposed  rule.  In  this  tentative 
final  monograph  (proposed  rule)  to 
establish  Part  346  (21  CFR  Part  346). 
FDA  states  for  the  first  time  its  position 
on  the  establishment  of  a  monograph  for 


OTC  anorectal  drug  products.  Final 
agency  action  on  this  matter  will  occur 
with  the  publication  at  a  future  date  of  a 
final  monograph,  which  will  be  a  final 
rule  establishing  a  monograph  for  OTC 
anorectal  drug  products. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  anorectal  drug  products  as 
modified  on  the  basis  of  the  comments 
received  and  the  agency's  independent 
evaluation  of  the  Panel's  report. 
Modifications  have  been  made  for 
clarity  and  regulatory  accuracy  and  to 
reflect  new  information.  Such  new 
information  has  been  placed  on  file  in 
the  Dockets  Management  Branch 
(address  above).  These  modifications 
are  reflected  in  the  following  summaries 
of  the  comments  and  FDA's  responses  to 
them. 

In  the  Federal  Register  of  February  8, 
1983,  the  agency  published  a  tentative 
final  monograph  for  OTC  external 
analgesic  drug  products  which  included 
a  labeling  claim  "for  external  anal 
itching"  for  hydrocorfisone-containing 
products.  After  reviewing  and 
evaluating  that  tentative  final 
monograph  and  in  response  to  a 
comment  submitted  to  the  anorectal 
rulemaking,  the  agency  has  decided  to 
retain  the  above  labeling  claim  and 
hydrocortisone  in  the  external  analgesic 
rulemaking  rather  than  include  them  in 
the  anorectal  rulemaking.  In  this  way. 
the  various  conditions  for  which 
hydrocortisone  is  effective  will  be  listed 
in  one  monograph.  In  a  future  issue  of 
the  Federal  Register,  the  agency  will 
amend  the  tentative  final  monograph  for 
OTC  external  analgesic  drug  products  to 
include  a  requirement  that 
hydrocortisone-containing  products 
labeled  for  "anal  itching"  also  be 
labeled  with  appropriate  general 
warnings  and  directions  consistent  with 
other  OTC  anorectal  drug  products.  (See 
comment  25  below.) 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  will 
no  longer  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  III"  (available  data  are 
insunicient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
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at  the  final  monograph  stage,  but  will 
use  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions  '  (old 
Categories  II  and  III).  This  document 
retains  the  concepts  of  Categories  I.  II, 
and  III  at  the  tentative  final  monograph 
stage. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  product  that  is  subject  to 
the  monograph  and  that  contains  a 
nonmonograph  condition,  i.e.,  a 
condition  that  would  cause  the  drug  to 
be  not  generally  recognized  as  safe  and 
effective  or  to  be  misbranded,  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 
drug  product  subject  to  this  monograph 
that  is  repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  anorectal  drug 
products  (published  in  the  Federal 
Register  of  May  27, 1980;  45  FR  35576), 
the  agency  suggested  that  the  conditions 
included  in  the  monograph  (Category  I) 
be  effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register  and  that  the  conditions 
excluded  from  the  monograph  (Category 
II)  be  eliminated  from  OTC  drug 
products  effective  6  months  after  the 
date  of  publication  of  the  final 
monograph,  regardless  of  whether 
further  testing  was  undertaken  to  justify 
their  future  use.  Experience  has  shown 
that  relabeling  of  products  covered  by 
the  monograph  is  necessary  in  order  for 
manufacturers  to  comply  with  the 
monograph.  New  labels  containing  the 
monograph  labeling  have  to  be  written, 
ordered,  received,  and  incorporated  into 
the  manufacturing  process.  The  agency 
has  determined  that  it  is  impractical  to 
expect  new  labeling  to  be  in  effect  30 
days  after  the  dale  of  publication  of  the 
final  monograph.  Experience  has  shown 
also  that  if  the  deadline  for  relabeling  is 
too  short,  the  agency  is  burdened  with 


extension  requests  and  related 
paperwork. 

In  addition,  some  products  will  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 
aging  process  may  be  used  to  test  a  new 
formulation;  however,  if  the  stability 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result  in 
economic  loss,  but  also  interfere  with 
consumers'  access  to  safe  and  effective 
drug  products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
and  reformulate  their  products  and  have 
them  in  compliance  in  the  marketplace. 

If  the  agency  determines  that  any 
labeling  for  a  condition  included  in  the 
final  monograph  should  be  implemented 
sooner  than  the  12-month  effective  date, 
a  shorter  deadline  may  be  established. 
Similarly,  if  a  safety  problem  is 
identified  for  a  particular  nonmonograph 
condition,  a  shorter  deadline  may  be  set 
for  removal  of  that  condition  from  OTC 
drug  products. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notice  published  in  the 
Federal  Register  of  April  26. 1973  (38  FR 
10307)  or  to  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  advance  notice  of 
proposed  rulemaking.  The  volumes  are 
on  public  display  in  the  Dockets 
Management  Branch  (address  above). 

I.  The  Agency's  Tentative  Conclusions 
on  the  Gomments 

A.  General  Comments  on  Anorectal 
Drug  Products 

1,  Two  comments  expressed  their 
continuing  position  that  OTC  drug 
monographs  are  interpretive,  as  opposed 
to  substantive,  regulations.  The 
comments  referred  to  statements  on  this 
issue  submitted  earlier  to  other  OTC 
drug  rulemaking  proceedings. 

The  agency  addressed  this  issue  in 
paragraphs  85  through  91  of  the 
preamble  to  the  procedures  for 
classification  of  OTC  drug  products, 
published  in  the  Federal  Register  of  May 
11, 1972  (37  FR  9464)  and  in  paragraph  3 


of  the  preamble  to  the  tentative  final 
monograph  for  antacid  f^njg  products, 
published  in  the  Federal  Register  of 
November  12, 1973  (38  FR  31260).  FDA 
reaffirms  the  conclusions  stated  there. 
Subsequent  court  decisions  have 
confirmed  the  agency's  authority  to 
issue  substantive  regulations  by 
rulemaking.  See,  e.g..  National 
Nutritional  Foods  Association  v. 
Weinberger.  512  F.2d  68a  696-98  (2d  Cir. 
1975)  and  National  Association  of 
Pharmaceutical  Manufacturers  v.  FDA. 
487  F.  Supp.  412  {S.D.N.Y.  1980),  aff'd, 
637  F.2d  887  (2d  Cir.  1981). 

2.  Several  comments  pointed  out  that 
a  number  of  the  Panel's 
recommendations  do  not  represent  the 
unanimous  opinion  of  the  Panel 
members  because  the  Panel  was  divided 
four  to  three  on  many  issues.  Some  of 
the  comments  argued  that  the  minority 
view  often  demonstrated  a  greater 
clinical  understanding  than  the  majority 
view.  The  comments  urged  FDA,  when 
evaluating  the  Panel's 
recommendations,  to  consider  the 
minority  view  and  the  fact  that  there 
was  not  a  clear  consensus  of  the  Panel. 

Other  comments  contended  that  the 
Panel  did  not  apply  the  same  standards 
in  classifying  the  various  active 
ingredients,  arguing  that  pramoxine  was 
placed  in  Category  I  on  the  basis  of  old 
and  questionable  data,  while  live  yeast 
cell  derivative  was  placed  in  Category 
III  despite  objective  data  that  were 
endorsed  by  experts.  The  comments 
requested  that  the  agency  carefully 
review  all  of  the  Panel's 
recommendations  to  detennine  if  the 
Panel  took  an  equitable  approach  in  its 
evaluation  of  all  ingredients  contained 
in  hemorrhoidal  drug  products. 

In  evaluating  the  Panel's 
recommendations,  the  agency  has 
considered  the  comments'  criticisms, 
reviewed  the  data  submitted  to  the 
Panel,  considered  the  minority's  views, 
reviewed  the  current  scientific  literature, 
and  evaluated  new  data  submitted  since 
the  Panel's  report  was  published.  The 
agency's  proposals  in  this  tentative  final 
monograph  are  based  on  consideration 
of  all  of  these  factors.  (See  comments  14 
and  23  below  for  specific  discussions  of 
pramoxine  and  live  yeast  cell 
derivative.) 

3.  One  comment  requested  that  the 
agency  include  all  available  transcripts 
of  the  Panel's  meetings  in  the 
administrative  record. 

The  agency  does  not  ordinarily 
include  transcripts  of  panel  meetings  in 
the  administrative  record.  The  reasons 
for  this  are  stated  in  the  preamble  to  the 
"Proposal  to  Designate  the  Contents  and 
the  Time  of  Closing  of  the 
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Administrative  Record,"  published  in 
the  Federal  Register  of  June  4, 1974  (39 
FR  19878).  (The  final  rule  was  published 
in  the  Federal  Register  of  November  8, 
1974  (39  FR  39556).)  Any  comments 
relating  to  transcripts  of  panel  meetings 
should  state  the  reasons  that  would 
warrant  the  agency's  consideration  of 
the  transcripts  or  particular  portions  of 
the  transcripts,  notwithstanding  the 
reasons  given  by  the  agency  for  not 
ordinarily  considering  them.  The 
comment  did  not  state  any  reasons; 
therefore,  the  agency  is  not  including  the 
transcripts  of  the  Panel's  meetings  in  the 
administrative  record. 

4.  Murray  Berdick,  Ph.  D.,  commented 
that  his  name  was  omitted  from  the  list 
of  individuals  who  appeared  before  the 
Panel  (45  FR  35577).  He  stated  that  his 
presentation  is  included  in  the  transcript 
of  the  Panel's  April  29, 1977  meeting  and 
is  cited  as  reference  12  at  45  FR  35627. 
He  also  indicated  that  his  name  was 
incorrectly  spelled  at  45  FR  35635, 
column  2,  reference  6. 

The  agency  regrets  that  Dr.  Berdick's 
name  was  omitted  from  the  list  of 
persons  who  appeared  before  the  Panel 
and  was  incorrectly  spelled  in  the  cited 
reference  at  45  FR  35635. 

5.  One  comment  stated  that  the 
Thornton  and  Minor  Clinic  and  Hospital 
and  the  McCleary  Hospital  of  Kansas 
City,  Missouri,  were  not  mentioned  in 
the  Panel's  overview  of  the  history  of 
anorectal  diseases  and  their  treatment 
(45  FR  35581).  The  comment  added  that 
the  Clinic  specializes  in  the  research 
and  treatment  of  anorectal  disorders 
and  included  an  account  of  its  history. 

The  agency  appreciates  the 
comment's  pointing  out  these  omissions 
from  the  Panel's  report.  However,  the 
historical  discussion  of  anorectal 
diseases  and  their  treatment  was 
included  as  background  in  the  Panel's 
report  and  was  not  intended  to  be  all- 
inclusive. 

6.  One  comment  pointed  out  that  the 
correct  citation  at  45  FR  35627  for  data 
submitted  in  support  of  the  barrier  effect 
of  protectants  should  have  been 
Reference  9,  OTC  Volume  120052,  not 
Reference  6,  which  is  "Remington's 
Practice  of  Pharmacy."  Another 
comment  stated  that  a  protocol  for  a 
product  containing  dibucaine  apparently 
was  erroneously  attributed  to  Ciba- 
Geigy  in  the  administrative  record  and 
that  this  firm  did  not  submit  this 
protocol. 

The  agency  acknowledges  that 
Reference  6  at  45  FR  35627  should  have 
been  identified  as  OTC  Volume  120052. 
The  protocol  erroneously  attributed  to 
Ciba-Geigy  should  have  been  attributed 
to  Myer  Laboratories. 


7.  One  comment  argued  that 
publication  of  a  call-for-data  notice  in 
the  Federal  Register  amounted  to 
inadequate  notice  to  manufacturers  of 
hemorrhoidal  drug  products  and 
discriminated  against  the  smaller 
manufacturer  or  packager  who,  with 
only  a  small  support  staff,  may  not  have 
the  resources  to  employ  an  individual  to 
read  the  Federal  Register  every  day.  The 
comment  stated  that  its  marketed 
hemorrhoidal  preparation  containing 
ephedrine  alkaloid  and  8- 
hydroxyquinoline  was  not  submitted  to 
the  Panel  for  review  because  of  this  lack 
of  notice.  Consequently,  these 
ingredients  were  not  reviewed  by  the 
Panel  and  would  become  Category  II  in 
a  final  rule.  The  comment  objected  to 
such  a  Category  II  classification  for 
these  ingredients,  adding  that  the  rectal 
preparation  in  which  they  are  combined 
has  been  used  successfully  for  over  20 
years. 

In  addition  to  the  call-for-data  notice 
(38  FR  10307).  the  agency  regularly 
published  notices  in  the  Federal  Register 
announcing  the  dates  of  the  Panel's 
meetings  and  the  part  of  each  meeting 
that  was  open  to  the  public.  The  minutes 
of  each  meeting  were  made  publicly 
available,  and  the  industry  liaisons,  who 
served  on  the  Hemorrhoidal  Panel  as 
nonvoting  members,  were  nominated  by 
The  Proprietary  Association,  the 
national  trade  association  of  OTC  drug 
manufacturers.  In  addition,  the  OTC 
drug  review  has  been  highly  publicized, 
and  the  Panel's  review  of  anorectal  drug 
products  covered  a  period  of  over  4 
years. 

For  these  reasons,  the  agency  believes 
that  adequate  opportunity  was  provided 
for  all  parties  to  present  their  positions 
to  the  Panel.  Ample  opportunities  have 
existed  and  continue  to  exist  for  all 
interested  persons  to  express  their 
opinions  before  publication  of  the  final 
rule.  For  example,  interested  persons 
could  have  submitted  comments  and 
data  during  the  comment  period 
following  publication  of  the  Panel's 
report  and  may  do  so  again  following 
publication  of  the  tentative  final 
monograph.  (See  §  330.10(a)  (6)  and  (7).) 

The  comment  did  not  submit  any  data 
to  support  the  safety  and  effectiveness 
of  ephedrine  alkaloid  or  8- 
hydroxyquinoline  used  in  anorectal  drug 
products.  Therefore,  the  agency  has  no 
basis  for  classifying  these  ingredients  in 
this  tentative  final  monograph.  As  stated 
above,  additional  data  may  be 
submitted  for  12  months  following 
publication  of  this  tentative  final 
monograph. 

8.  One  comment  contended  that  the 
Panel  failed  to  evaluate  or  discuss  two 
clinical  studies  submitted  to  show  that 


its  proposed  product  (an  aerosol 
medicated  anal  wipe  foam)  was 
significantly  effective  for  relief  of  pain 
and  itching  in  persons  with  anorectal 
disease  (Refs.  1  and  2).  Referring  to  the 
statement  at  45  FR  35590  that  "the  need 
to  produce  a  foam  for  delivering  the 
active  ingredient  is  not  clear  to  the 
Panel,"  the  comment  contended  that  the 
Panel  failed  to  perceive  that  all  foams 
are  not  "shaving  lather-type"  foams.  The 
comment  stated  that  its  anhydrous  foam 
is  a  "quick-breaking"  type  of  foam  and 
serves  only  as  a  delivery  vehicle.  As  the 
foam  is  applied  to  the  toilet  tissue  it 
breaks  and  leaves  a  local  anesthetic 
suspension,  while  the  emollients  and 
other  ingredients  are  left  in  solution  for 
skin  application. 

Although  not  referred  to  in  the  Panel's 
general  statement  on  foams,  the  data 
submitted  by  the  comment  were 
reviewed  by  the  Panel  and  referred  to  in 
the  discussion  of  testing  guidelines  at  43 
FR  35595.  The  Panel  also  discussed  the 
use  of  foam  products  for  delivering  an 
active  ingredient  externally  in  the  anal 
canal  and  in  the  lower  rectum  below  the 
dentate  line  (43  FR  35589  and  35590). 
Because  the  agency  is  not  proposing  the 
Panel's  requirement  for  final  formulation 
testing  in  this  tentative  fmal  monograph. 
Category  I  anorectal  ingredients  can  be 
formulated  in  any  dosage  form  for 
external  use,  including  foams,  provided 
the  product  meets  each  condition  of  the 
final  monograph.  (See  comment  55 
below.) 

However,  the  proposed  product  to 
which  the  comment  referred  would  have 
anesthetic,  counterirritant.  emollient, 
and/or  antipruritic  properties  (Ref.  1). 
The  Panel  concluded  that  it  is  not 
rational  to  combine  a  local  anesthetic 
and  a  counterirritant  and  placed  such 
combinations  in  Category  II. 

The  agency  concurs.  Thus,  the 
comment's  proposed  product  would  be 
considered  a  Category  II  combination. 
(See  comment  34  below.) 
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B.  Comments  on  Local  Anesthetics 

9.  One  comment  supported  the  opinion 
of  the  Panel  minority  that  local 
anesthetics  in  anorectal  drug  products 
should  be  Category  I  for  intrarectal  use 
instead  of  Category  III.  as  recommended 
by  the  Panel  majority.  The  comment 
cited  the  minority's  reasoning  that,  even 
without  double-blind  studies,  the 
effectiveness  of  local  anesthetic- 
containing  anorectal  drug  products  that 
are  used  intrarectally  is  supported  by 
marketing  records  of  repeat  sales,  use 


experience,  and  Panel  members'  clinical 
experience  with  patients  who  claimed 
relief  of  discomfort  after  intrarectal  use 
of  these  products. 

The  agency  has  thoroughly  considered 
the  issue  of  intrarectal  (internal)  use  of 
local  anesthetics  and  finds  that,  at 
present,  there  is  insufficient  evidence  of 
general  recognition  of  the  safety  and 
effectiveness  of  this  use  of  local 
anesthetics.  The  lack  of  general 
recognition  is  demonstrated  by  the  fact 
that  the  Panel  was  not  unanimous  in  its 
recommendations. 

The  Panel  majority  pointed  out  that 
there  are  no  known  sensory  pain  fibers 
above  the  dentate  line  (45  FR  35607). 
Hence,  the  majority  concluded  that  there 
is  insufficient  evidence  to  prove  that 
local  anesthetics  used  intrarectally  are 
effective.  In  addition,  the  Panel  majority 
felt  that  local  anesthetics  can  easily 
diffuse  through  mucous  membranes  and, 
when  appHed  intrarectally  can  be 
absorbed  directly  into  the  systemic, 
central,  and  portal  blood  circulations 
almost  as  rapidly,  under  certain 
conditions,  as  tntravenous 
administration.  Thus,  these  drugs  raise 
potential  safety  questions  and  could 
cause  severe  reactions  in  certain 
individuals. 

After  reviewing  the  available 
scientific  evidence,  tire  Panel  concluded 
that  certain  local  anesthetics,  i.e., 
benzocaine,  benzyl  alcohol,  dyclonine. 
and  pramoxine,  could  be  used  safely 
intrarectally  but  that  data  were  still 
needed  to  establish  effectiveness.  (See 
45  FR  35613  to  35619.) 

The  Panel  minority  believed  that  the 
majority  based  its  conclusion  on  the  fact 
that  there  are  no  anatomically 
identifiable  sensory  nerve  endings  or 
nerve  fibers  in  the  rectal  mucosa  or 
submucosa.  However,  the  minority 
argued  that  there  are  known  and 
identifiable  nerve  fibers  and  plexuses 
between  the  muscular  layers  that  are 
associated  with  peristaltic  muscular 
contraction  of  the  rectum.  The  minority 
concluded  that  these  nerve  fibers,  which 
are  known  to  innervate  the  smooth 
musculature  of  the  rectum,  have 
synapses  with  cells  in  the  myenteric  and 
submucosal  plexuses.  In  addition,  the 
fibers  have  or  are  in  adjacent 
association  with  sensory  conducting 
nerve  fibers,  which  transmit  impulses  to 
the  central  nervous  system. 

The  minorify  argued  that,  although 
electrical  stimulation  or  application  of  a 
mustard  suspension  to  the  rectal  mucosa 
has  not  been  shown  to  evoke  a  pain 
response  in  healthy  mucosa,  pain 
perception  may  result  when  blood 
vessels  supplied  willi  sensory  pain 
fibers  bncome  diseased  with 
hemorrhoids.  However,  evidence  based 


on  well-controlled  clinical  studies  is 
lacking  to  support  this  argument.  In 
addition,  both  the  majority  and  minority 
of  the  Panel  discussed  the  fact  that  some 
sensation  of  pressure  can  be  produced 
in  the  rectum  by  distention  due  to  feces 
or  gas  (45  FR  35607  to  35608).  The 
agency  is  tM>t  aware  of  evidence  that  the 
source  or  sources  of  this  sensation  are 
also  capable  of  transmitting  the 
sensations  of  pain  or  itching. 

Finally,  in  support  of  intrarectal  use  of 
local  anesthetics,  both  the  comment  and 
the  Panel  minority  cited  marketing 
records  of  repeat  sales  of  products 
containing  local  anesthetics  for 
intrarectal  use.  They  also  cited  use 
experience,  particularly  that  of  Panel 
members'  patients  who  claimed  relief  of 
anorectal  discomfort  after  use  of  these 
products.  The  agency  recognizes  that 
proof  of  effectiveness  may  not  always 
consist  of  controlled  clinical 
investigations.  In  fact,  the  OTC  drug 
review  regulations  in  21  CFR 
330.10(a)(4](ii)  provide  that 
investigations  may  be  corroborated  by 
partially  controlled  or  uncontrolled 
studies,  documented  clinical  studies  by 
quahfied  experts,  and  reports  of 
significant  human  experience  during 
marketing.  However,  after  carefully 
reviewing  all  the  available  literature,  the 
agency  agrees  with  the  Panel  majority 
(45  FR  35607)  that  the  intrarectal 
effectiveness  of  all  local  anesthetics 
remains  unsubstantiated  and  requires 
further  study.  (See  also  comment  11 
below.)  However,  the  agency 
emphasizes  that  this  decision  does  not 
affect  the  external  use  of  these 
ingredients.  OTC  anorectal  anesthetics 
are  being  included  in  the  tentative  final 
monograph  with  appropriate  labeling  for 
external  use  only. 

The  agency  invites  public  comment 
and  submission  of  data  on  the  safety 
and  effectiveness  of  OTC  anorectal 
anesthetic  drugs  for  intrarectal  use. 
Pending  receipt  and  review  of  such  data 
and  information,  the  agency  proposes 
that  the  intrarectal  use  of  OTC  anorectal 
anesthetic  ingredients  be  considered  a 
Category  III  condition  except  for  those 
ingredients  or  conditions  that  are 
proposed  as  Category  II. 

10.  One  comment  stated  that  the 
Panel's  recommended  monograph  refers 
to  dibucaine  base  and  dibucaine 
hydrochloride,  but  that  only  dibucaine 
base  is  presently  available  in 
formulations  intended  for  anorectal  use. 

In  addition  to  the  data  submitted  on 
dibucaine  base,  the  Panel  chose  to 
review  the  hydrochloride  salt,  noting 
that  the  base  is  slightly  water  soluble 
and  moderately  lipid  soluble,  whereas 
the  hydrochloride  salt  is  soluble  in 
water  and  in  organic  solvents  (45  FR 


35614).  The  Panel  considered  dibucaine 
base  and  dibucaine  hydrochloride  as 
pharmacologically  equivalent,  and  the 
agency  concurs.  Dibucaine  base  and 
dibucaine  hydrochloride  were  classified 
by  the  Panel  as  Category  III  for  external 
and  intrarectal  use  (45  FR  35614)  and 
therefore  were  not  included  in  the 
Panel's  recommended  monograph. 
However,  as  discussed  in  comment  12 
below,  the  agency  is  proposing  Category 
I  status  in  this  tentative  final  monograph 
for  dibucaine  base  and  dibucaine 
hydrochloride  for  external  use. 
Intrarectal  use  of  these  ingredients  is 
Category  HI.  (See  comment  9  above  and 
comment  11  bdow.) 

11.  One  comment  submitted 
summaries  of  six  studies  (Ref.  1)  and 
requested  that  dibucaine  be  classified 
Category  I  as  a  local  anesthetic  for 
intrarectal  use.  Noting  that  these  same 
summaries  had  been  submitted  to  the 
Panel  (Ref.  2),  the  comment  stated  that 
the  Panel  apparently  found  the  results 
presented  in  ftese  sununaries  to  be 
insufficient  to  demonstrate  the 
effectiveness  of  dibucaine  for  intrarectal 
use.  The  comment  added  that,  although 
the  data  generated  by  these  studies  do 
not  demonstrate  statistical  significance 
in  all  parameters,  it  believes  that 
dibucaine  has  been  shown  in  the  clinical 
practice  setting  to  be  effective  in  the 
relief  of  hemorrhoidal  symptoms.  The 
comment  pointed  out  that  the  studies 
had  been  reviewed  by  other  authorities 
who  found  that  the  studies,  as  a  whole, 
demonstrate  the  effectiveness  of 
dibucaine  used  intrarectally  (Refs.  3  and 
4).  The  comment  subsequently 
submitted  additional  effectiveness  data 
(Ref.  5). 

In  addition,  the  comment  disputed  the 
Panel's  conclusion  that  dibucaine  had 
not  been  shown  to  be  safe  for  intrarectal 
use  because  of  possible  systemic 
toxicity  when  administered 
intrarectally.  Contending  that  further 
safety  data  are  not  needed,  the  comment 
stated  that  studies  in  which  dogs  and 
monkeys  were  administered  high  doses 
of  dibucaine  intrarectally  did  not  show 
serum  levels  as  high  as  those  of 
dibucaine  administered  intravenously. 
The  comment  added  that  lipid  vehicles 
retard  the  rate  and  extent  of  absorption 
of  local  anesthetics,  that  marketing 
history  and  submitted  studies  attest  to 
dibucaine's  safety  when  used 
intrarectally.  and  that  further  testing  of 
humans  using  high  doses  of  dibucaine 
would  be  unethical. 

The  agency  has  evaluated  the 
summaries  submitted  by  the  comment 
(Ref.  2)  and  the  additional  effectiveness 
data  (Ref.  5).  The  same  summaries  were 
submitted  to  the  Panel  on  April  27. 1977 
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(Ref.  2).  Other  data  and  information  on 
these  studies  including  the  opinions  of 
the  other  authorities  mentioned  by  the 
comment  had  also  been  submitted  to  the 
Panel  on  June  22. 1973  (Ref.  4)  and  on 
July  29. 1974  (Ref.  3).  The  Panel 
reviewed  all  of  these  data,  plus  other 
data,  and  concluded  that  the 
effectiveness  of  local  anesthetics, 
including  dibucaine,  for  intrarectal  use 
is  unproven  {45  FR  35616).  The  agency 
concurs  with  that  determination. 

The  additional  effectiveness  data 
involved  a  randomized,  double-blind 
comparison  in  143  patients  of  an 
ointment  containing  dibucaine  base  and 
the  ointment  base  minus  dibucaine  for 
relief  of  pain,  burning,  and/or  itching 
associated  with  internal,  external,  or 
mixed  hemorrhoids  (Ref.  5).  (The 
summary  of  this  study  had  been 
reviewed  by  the  Panel  {Ref.  2).)  Only  127 
cases  were  suitable  for  analysis;  65 
patients  received  the  ointment 
containing  dibucaine  base  while  62 
patients  received  the  ointment  base 
without  dibucaine.  Despite  several 
problems  in  evaluation,  including 
heterogeneous  disease  processes  of 
external  hemorrhoids,  internal 
hemorrhoids,  and  mixed  hemorrhoids, 
and  variable  patient  medication 
compliance,  and  despite  probable 
contribution  from  the  ointment  vehicle 
base,  the  ointment  containing  dibucaine 
base  was  shown  in  this  study  to  be 
superior  to  the  ointment  base  in  seven  of 
the  measurements  for  which  there  was 
significance  at  the  5-percent  level  or 
greater  this  leaves  two  measurements 
where  the  ointment  base  was  judged 
superior  at  the  same  level  of 
significance. 

Only  15  patients  who  received  the 
ointment  containing  dibucaine  base  and 
14  patients  who  received  the  vehicle 
alone  had  internal  hemorrhoids.  The  rest 
of  the  patients  had  either  external 
hemorrhoids  or  mixed  hemorrhoids  (50 
patients  who  received  the  ointment 
containing  dibucaine  base  and  48 
patients  who  received  the  vehicle 
control). 

In  about  75  percent  of  the  cases  there 
were  external  complaints  (external  to 
the  dentate  line)  and  in  about  25  percent 
of  the  cases  complaints  were  judged  to 
be  as  a  result  of  internal  hemorrhoids. 
However,  the  data  are  analyzed  only  for 
the  entire  group,  with  no  analysis 
exclusively  for  those  patients  with 
internal  hemorrhoids.  Further,  the 
agency  believes  such  an  analysis  would 
not  be  meaningful  because  it  would 
involve  29  patients  derived  from  9 
investigators  or  about  3  cases  per 
investigates. 

There  are  insufficient  data  to 
establish  that  the  ointment  containing 


dibucaine  base  is  eH'ective  for  the  relief 
of  pain,  burning,  discomfort,  and  itching 
associated  with  internal  hemorrhoids. 
The  safety  of  internal  application  also 
has  to  be  established  for  dibucaine  base. 
The  agency's  detailed  comments  and 
evaluation  of  the  data  are  on  Hie  in  the 
Dockets  Management  Branch  (Ref.  6). 

References 

(1)  Comment  No.  C00008,  Docket  No.  80N- 
0050.  Dockets  Management  Branch. 

(2)  OTC  Volume  120064. 

(3)  OTC  Volume  120023. 

(4)  OTC  Volume  120010. 

(5)  Comment  No.  SUP002,  Docket  No.  80N- 
0050.  Dockets  Management  Branch. 

(6)  Letter  from  W.  E.  Gilbertson,  FDA,  to  R. 
Gauch.  Ciba-Geigy  Corp.,  coded  LETOll, 
Dockets  Management  Branch. 

12.  Disputing  the  Panel's  statement  at 
45  FR  35616  that  "there  are  no  studies 
using  dibucaine  in  the  perianal  area," 
one  comment  cited  data  on  a  controlled 
study  that  had  been  submitted  to  the 
Panel.  The  study  involved 
approximately  45  patients  with  external 
hemorrhoids  and  65  patients  with  both 
internal  and  external  hemorrhoids  (Ref. 
1).  The  comment  argued  that  the  Panel 
placed  pramoxine  in  Category  I  for 
external  use  based  on  data  from  two 
uncontrolled  studies  and  placed 
benzocaine  in  Category  I  for  external 
use  based  on  one  unblinded, 
nonrandomized  study  that  used  only  13 
patients.  The  comment  stated  that  the 
Panel  either  used  different  standards  in 
determining  the  effectiveness  of 
dibucaine  than  it  used  for  pramoxine 
and  benzocaine  or  discounted  or  ignored 
the  "superior"  data  submitted  for 
dibucaine. 

Contending  that  proof  of  dibucaine's 
effectiveness  as  a  local  anesthetic  need 
not  relate  solely  to  its  use  in  the  perianal 
area,  the  comment  pointed  out  that  the 
Advisory  Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic,  Otic,  Bum, 
and  Sunburn  Prevention  and  Treatment 
Drug  Products  (Topical  Analgesic  Panel) 
classified  dibucaine  in  Category  I  for 
external  use  for  "the  temporary  relief  of 
pain  and  itching  due  to  *  *  *  minor 
cuts,  abrasions  *  *  *,  and  minor  skin 
irritations."  The  comment  added  that  the 
Hemorrhoidal  Panel  stated  that 
dibucaine  is  probably  effective  on 
abraded  skin  of  the  perianal  area,  and 
that  the  Topical  Analgesic  Panel  found 
dibucaine  to  be  effective  on  abraded 
skin  generally.  The  comment  further 
contended  that  abraded  skin  is  abraded 
skin  regardless  of  its  location  and  that 
there  is  no  justification  for  categorizing 
dibucaine  as  anything  less  than 
Category  I  for  use  on  perianal  skin.  The 
comment  urged  the  agency  to  consider 
the  fact  that  many  patients  over  the 


years  have  obtained  relief  using 
dibucaine  and  that,  for  all  of  the  above 
reasons,  a  Category  I  classification  of 
dibucaine  as  a  local  anesthetic  for 
external  use  in  anorectal  disease  is 
warranted. 

Although  the  comment  requested 
Category  I  status  specifically  for 
dibucaine,  the  agency  notes  that  the 
Panel  considered  dibucaine  (base)  and 
dibucaine  hydrochloride  to  be 
pharmacologically  equivalent  (see 
comment  10  above);  therefore,  this 
discussion  on  external  use  applies  to 
both  ingredients.  (The  intrarectal  use  of 
local  anesthetics  is  discussed  in 
comment  9  above.) 

The  Panel  reviewed  the  data  referred 
to  by  the  comment  and  applied  the  same 
standards  in  reaching  its  conclusions  on 
benzocaine,  dibucaine.  dibucaine 
hydrochloride,  and  pramoxine 
hydrochloride  (45  FR  35609  to  35610  and 
35614  to  35617),  namely  that  the 
effectiveness  of  an  OTC  anorectal  active 
ingredient  should  be  demonstrated  in 
the  vehicle  in  which  it  would  be 
marketed  and  that  the  final  formulation 
should  be  tested  in  the  anorectal  area. 
The  Panel  concluded  that  adequate  data 
were  submitted  to  permit  classification 
of  benzocaine  and  pramoxine 
hydrochloride  in  speciHc  vehicles  in 
Category  I  for  external  use.  However, 
although  the  data  submitted  to  the  Panel 
contained  studies  using  final 
formulations  of  dibucaine,  the  Panel 
concluded  that  because  of  the  lack  of 
studies  on  perianal  skin  the  data  were 
not  sufficient  to  establish  the 
effectiveness  of  dibucaine  for  external 
use  for  relieving  anorectal  conditions  (45 
FR  35616). 

In  the  tentative  final  monograph  for 
OTC  external  analgesic  drug  products, 
published  in  the  Federal  Register  of 
February  8, 1983  (48  FR  5852).  the  agency 
tentatively  adopted  the 
recommendations  of  the  Topical 
Analgesic  Panel  and  proposed  that 
dibucaine  and  dibucaine  hydrochloride 
in  concentrations  of  0.25  to  1  percent  be 
generally  recognized  as  safe  and 
effective  for  external  use.  Having 
reviewed  both  Panels' 
recommendations,  the  agency  believes 
that  the  data  on  dibucaine  and 
dibucaine  hydrochloride  show  that  these 
ingredients  when  applied  to  the  skin  of 
the  perianal  area  and  anal  canal  are  as 
safe  and  effective  as  when  used  on  the 
skin  of  other  areas  of  the  body. 
Therefore,  in  this  tentative  final 
monograph  the  agency  is  proposing 
dibucaine  and  dibucaine  hydrochloride 
as  Category  I  for  external  use. 

The  agency  notes  that  the 
Hemorrhoidal  Panel's  recommended 
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dosage  range  for  dibucaine  and 
dibucaine  hydrochloride  was  2.5 
milligrams  (mg)  to  20  mg  per  dosage 
unit.  The  minimum  effective  dose  of  2.5 
mg  per  dosage  unit  was  based  on  the 
amount  of  dibucaine  in  a  marketed 
suppository  for  intrarectal  use.  for  which 
data  were  submitted  to  the  Panel.  The 
maximum  safe  dose  of  20  mg  per  dosage 
unit  was  based  on  the  amount  of  the 
ingredient  contained  in  a  2-gram  (g) 
dose  of  a  1-percent  ointment  for  external 
and  intrarectal  use,  for  which  data  were 
also  submitted  to  the  Panel.  The  agency 
notes  that  the  2.5-mg  suppository  dosage 
form  is  no  longer  marketed  and  is 
unaware  of  any  other  currently 
marketed  product  that  contains  2.5  mg 
dibucaine  per  dosage  unit.  The  1-percent 
ointment  is  still  marketed.  Therefore,  the 
agency  is  proposing  that  the  dosage  of 
dibucaine  and  dibucaine  hydrochloride 
for  external  use  be  expressed  in  a 
concentration  range  of  0.25  to  1  percent 
for  use  up  to  3  or  4  times  daily,  which  is 
consistent  with  the  tentative  final 
monograph  for  OTC  external  analgesic 
drug  products  (48  FR  5852).  In  addition, 
because  the  agency  did  not  propose  any 
limitation  on  the  maximum  safe  daily 
dose  of  this  ingredient  for  topical  use  in 
the  external  analgesic  tentative  fmal 
monograph,  and  because  the  Panel's 
recommended  limitation  on  the 
maximum  daily  dose  of  dibucaine  was 
based  on  the  potential  safety  concerns 
resulting  from  intrarectal  application, 
the  agency  is  not  proposing  the  80-mg 
maximum  daily  dose  limitation 
recommended  by  the  Hemorrhoidal 
Panel  for  dibucaine  and  dibucaine 
hydrochloride. 

Reference 

(1)  OTC  Volume  120064,  pp.  6,  7, 10. 19-21, 
31-33.  and  50-57. 

13.  One  comment  supported  the 
Panel's  interim  decision,  made  at  its  7th 
and  16th  meetings,  to  place  diperodon 
(0.5  to  1  percent)  in  Category  I  for 
external  use.  The  comment  contended 
that  the  Panel's  decision  during  its  28th 
meeting  to  place  diperodon  in  Category 
III  was  based  largely  on  double-blind 
studies  showing  that  diperodon  was 
only  slighty  more  effective  than  placebo. 
The  comment  disputed  the  Panel's  final 
recommendation  to  place  diperodon  in 
Category  11  for  external  use  and  cited  a 
study  to  support  the  effectiveness  of 
diperodon  (Ref.  1).  The  comment  also 
cited  the  Federal  Register  of  June  18, 
1971.  in  which  the  comment  stated  that 
FDA  published  the  findings  of  the 
National  Academy  of  Sciences-National 
Research  Council's  (NAS-NRC)  Drug 
Efficacy  Study  Group  that  diperodon 
was  possibly  effective  for  the  temporary 
relief  of  anorectal  pain  and  itching,  as 


well  as  for  anesthetic  and  mild 
antiseptic  action.  The  comment  stated 
that  safety  is  not  at  issue  and  contended 
that  the  difference  in  scientific  opinion 
as  to  diperodon's  effectiveness  should 
not  result  in  its  placement  in  Category  II. 

During  the  course  of  the  Panel's 
deliberations  the  classification  of 
diperodon  was  tentative;  however,  with 
the  publication  of  its  recommendations 
in  the  Federal  Register,  the  Panel's  final 
classification  of  diperodon  was  as 
follows:  Category  II  for  external  use  and 
Category  III  for  intrarectal  use.  Only  the 
external  use  of  diperodon  is  discussed  in 
this  response.  The  intrarectal  use  of 
local  anesthetic  ingredients  is  discussed 
elsewhere  in  this  document.  (See 
comment  9  above.) 

After  reviewing  the  data  submitted  to 
the  Panel  and  the  references  cited  by  the 
comment,  the  agency  concludes  that 
diperodon  can  be  reclassified  from 
Category  II  to  Category  III  for  external 
anorectal  use  but  that  the  data  remain 
inadequate  to  reclassify  it  into  Category 
I. 

The  published  study  (Ref.  1)  and  the 
June  18, 1971  Federal  Register  notice 
describing  the  NAS-NRC  report,  which 
were  referenced  by  the  comment,  and  an 
unpublished  study  in  humans  (Ref.  2) 
were  evaluated  and  cited  by  the  Panel 
in  its  discussion  of  the  effectiveness  of 
diperodon  for  external  use  (45  FR  35612). 
The  Panel  concluded  that  diperodon 
was  not  effective  for  OTC  external 
anorectal  use  because  the  predominant 
results  of  the  studies  show  no  statistical 
difference  between  diperodon  and 
placebo. 

With  respect  to  the  published  study 
(Ref.  1],  although  the  investigators 
concluded  that  diperodon  was  effective 
as  a  topical  anesthetic  in  this  dermal 
abrasion  study  in  the  guinea  pig.  there  is 
a  lack  of  evidence  that  diperodon 
produces  clinically  significant  topical 
anesthetic  action  in  humans. 

In  the  unpublished  study,  43  patients 
were  randomized  to  receive  an  ointment 
containing  diperodon  or  placebo  in 
double-blind  fashion  on  the  day 
following  anorectal  surgery  (Ref.  2).  The 
patients  evaluated  the  degree  of  pain 
(none,  mild,  moderate,  severe)  on  the 
morning  of  the  first  post-operative  day 
just  prior  to  application  of  the  test 
product  (baseline)  and  again  at  10,  20, 
40,  and  60  minutes  following  ointment 
application.  The  agency  has  analyzed 
the  pain  score  data  and  concludes  that 
the  response  at  40  and  60  minutes 
favored  the  diperodon-containing 
ointment,  although  differences  did  not 
achieve  statistical  significance  at  the 
conventional  0.05  level. 


Results  of  four  other  controlled 
studies  of  the  ointment  containing 
diperodon  that  were  submitted  to  the 
Panel  (Ref.  3)  failed  to  confirm  the 
positive  results  of  the  above 
unpublished  study  (Ref.  2).  Two  of  these 
studies  were  similar  in  design  to  the 
unpublished  study  discussed  above  and 
involved  more  patients;  however,  all  of 
these  studies  failed  to  show  a  significant 
drug  effect.  Without  independent 
replication  of  the  findings  in  the 
unpublished  study  (Ref.  2).  it  is  difficult 
to  draw  definitive  conclusions 
concerning  the  effectiveness  of 
diperodon  as  a  topical  anesthetic. 

Although  the  evidence  of  the 
effectiveness  of  diperodon  as  a  local 
anesthetic  is  conflicting,  some  of  the 
data  are  suggestive  of  effectiveness. 
Therefore,  the  agency  is  upgrading 
diperodon  as  a  local  anesthetic  for 
external  anorectal  use  from  Category  II 
to  Category  III.  Additional  data  are 
needed  before  the  effectiveness  of 
diperodon  for  external  anorectal  use  can 
be  established.  The  agency's  detailed 
comments  and  evaluation  of  the  data 
are  on  file  in  the  Dockets  Management 
Branch  (Ref.  4). 

References 

(1)  Campbell.  A.H.  et  al.,  "In  Vivo 
Evaluation  of  Local  Anesthetics  Applied 
Topically,"  Journal  of  Pharmaceutical 
Sciences.  57:2045-2048, 1968. 

(2)  Lieberman.  W.,  Protocol  039-WL-OOl, 
OTC  Volume  120075. 

(3)  OTC  Volume  120075. 

(4)  Letter  from  W.E.  Gilbertson.  FDA.  to  J.P. 
Tiemey,  Counsel  for  Thornton-Minor 
McCleary  Ointment  Co.,  coded  LET009. 
Docket  No.  80N-0050,  Dockets  Management 
Branch. 

14.  One  comment  requested  that  the 
Panel's  recommendations  in  S  346.10(b) 
for  a  cream  or  jelly  formulation  for 
pramoxine  hydrochloride  be  expanded 
to  include  ointments  and  aqueous 
vehicles.  The  comment  stated  that  the 
rate-limiting  step  in  drug  absorption  in 
the  anorectal  area  is  the  rate  of  release 
of  the  dissolved  drug  from  the  melted 
base.  With  a  salt  such  as  pramoxine 
hydrochloride,  the  rate  of  release  would 
be  increased  by  using  a  lipid  base 
because  the  salt  would  be  released 
rapidly  from  lipid  to  water  and  be 
available  for  treating  the  affected  area. 
This  comment  also  stated  that  if  the 
intrarectal  use  of  local  anesthetics  is 
classified  in  Category  III,  the 
suppository  dosage  form  of  pramoxine 
hydrochloride  should  also  be  included  in 
Category  III. 

Two  comments  requested  that  the 
monograph  include  an  aerosol  foam 
dosage  form  of  pramoxine 
hydrochloride.  Noting  that  the  Panel 
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stated  that  the  need  for  a  foam  anorectal 
dosage  form  was  unclear,  one  of  the 
comments  argued  that  the  agency 
established  the  need  and  rationale  for 
this  dosage  form  by  approving  as  safe 
and  effective  two  prescription  anorectal 
drug  products  containing  a  steroid  in  an 
aerosol  foam.  The  comment  submitted 
data  to  show  that  the  mucoadhesive 
properties  of  the  aerosol  foam  product, 
discussed  by  the  Panel  at  45  FR  35590, 
provide  a  rapid  and  complete  coverage 
of  the  rectal  mucosa  compared  with  the 
slow  and  incomplete  coverage  provided 
by  a  conventional  suppository  (Ref.  1). 

The  submissions  on  pramoxine 
hydrochloride  presented  to  the  Panel 
included  information  on  various  dosage 
forms  (45  FR  35590,  35610.  and  35611); 
however,  only  one  submission  for  jelly 
and  cream  dosage  forms  contained 
complete  information  as  to  the  content 
of  the  final  formulation,  i.e^  inactive 
ingredients  (Ref.  2).  Because  the  Panel 
concluded  that  the  final  formulation  of 
anorectal  products  must  be  tested  for 
safety  and  efTectiveness  (45  FR  35588) 
and  because  the  only  data  submitted 
which  identified  the  complete  Hnal 
formulation  were  for  a  cream  and  a  jelly 
(Ref.  2],  it  placed  only  those  dosage 
forms  and  the  specific  ingredients 
contained  in  the  marketed  formulations 
in  its  recommended  monograph. 
Nevertheless,  after  reviewing  the 
submitted  data  for  all  dosage  forms, 
including  those  which  did  not 
specifically  identify  the  inactive 
ingredi«its  in  the  Hnal  formulations,  the 
Panel  stated  that  no  toxic  effects  were 
noted  in  the  clinical  use  of  pramoxine 
hydrochloride  as  an  aerosol  foam,  in 
suppositories,  and  in  other  vehicles 
including  ointments  and  solutions  (45  FR 
35610  and  Ref.  3]. 

Regarding  the  use  of  an  aerosol  foam, 
the  Panel  stated  that  the  need  to 
produce  a  foam  for  delivering  the  active 
ingredient  was  not  clear  (45  FR  35590) 
and  that  a  properly  designed  ointment 
applicator  should  serve  the  same 
purpose  as  a  foam  delivery  system. 
However,  the  Panel  also  stated  that  it 
did  not  intend  to  restrict  ingenuity  in 
product  design  as  long  as  the  product 
accomplishes  the  claimed  effect  and  met 
the  same  final  formulation  requirements 
of  safety  and  effectiveness  as  any  other 
dosage  form.  The. agency  is  aware  that 
topical  aerosol  foam  products  containing 
pramoxine  hydrochloride  1  percent 
labeled  for  anorectal  use  have  been 
marketed  OTC  for  a  number  of  years 
(Refs.  4  and  5).  Accordingly,  based  on 
the  safety  of  this  ingredient  for  external 
anorectal  use  and  £e  knowledge  that  an 
aerosol  foam  is  an  eHective  delivery 
system  for  external  anorectal  use.  the 


agency  finds  a  topical  aerosol  foam 
dosage  form  of  pramoxine  hydrochloride 
acceptable  for  OTC  use.  Likewise,  based 
on  the  history  of  many  anorectal  drug 
products  being  marketed  in  ointment 
dosage  forms  and  the  data  submitted  to 
the  Panel  (Ref.  2),  the  agency  believes 
that  an  ointment  vehicle  would  be 
acceptable  for  pramoxine  hydrochloride 
when  used  externally. 

Suppositories  containing  pramoxine 
hydrochloride,  however,  would  not  be 
acceptable  dosage  forms  at  this  time 
because  of  insufficient  data  to  establish 
the  effectiveness  of  local  anesthetics 
when  used  intrarectally.  (See  comment  9 
above.)  There  is  a  lack  of  experience 
with  formulations  of  this  drug  and 
similar  anorectal  drugs  in  aqueous 
vehicles.  The  Panel  stated  that  an 
aqueous  solution  of  pramoxine 
hydrochloride  is  not  useful  in  anorectal 
products  because  the  ingredient  will  not 
remain  at  the  site  of  action  (45  FR 
35611). 

As  discussed  in  comment  55  below, 
specific  dosage  forms  or  specific 
formulations  for  anorectal  active 
ingredients  are  not  identified  in  this 
tentative  final  monograph.  Thus,  in 
formula  dng  anorectal  drug  products 
containing  pramoxine  hydrochloride, 
manufacturers  should  assure  that  the 
vehicle  is  safe  and  suitable  for  anorectal 
use  and  that  the  active  ingredient  will 
be  properly  released  from  the 
formulation. 

Referoicas 

(1)  Comment  No.  C00015,  Docket  Na  80N- 
0050,  Dockets  Management  Branch. 

(2)  OTC  Volume  120084. 

(3)  OTC  Volume  120015. 

(4)  OTC  Vohime  120039. 

(5)  OTC  Voiuae  120050. 

C.  Comments  on  Vasoconstrictors 

15.  One  comment  questioned  whether 
the  Panel's  Category  I  recommendation 
for  ephedrine  sulfate  and  phenylephrine 
hydrochloride  "in  aqueous  solution"  for 
external  and  intrarectal  use  could  be 
interpreted  to  mean  that  the  ingredients 
could  be  dissolved  in  the  aqueous  phase 
of  either  an  oil-in-water  or  water-in-oil 
emulsion  vehicle. 

The  data  reviewed  by  the  Panel 
primarily  focused  on  aqueous  solutions 
of  ephedrine  sulfate  and  phenylephrine 
hydroddoride  (45  FR  35622  and  35624). 
Because  of  the  Panel's  concerns  about 
the  need  for  final  formulation  testing  to 
support  safety  and  effectiveness,  the 
agency  believes  that  the  Panel  felt  that 
these  ingredients  bad  only  been 
determined  to  be  effective  when  present 
in  an  aqueous  solotion.  The  agency  is 
not  proposing  the  Panel's 
recommendation  for  fmal  formulation 


testing,  and  therefore  specific  vehicles 
(e.g.,  oil-in-waler  or  water-in-oil 
emulsions)  for  anorectal  active 
ingredients  are  not  being  identified  in 
this  tentative  final  monograph.  (See 
comment  55  below.)  Thus,  in  formulating 
anorectal  drug  products  containing 
ephedrine  sulfate  or  phenylephrine 
hydrochloride,  manufacturers  should 
assure  that  the  vehicle  is  appropriate  for 
anorectal  use  and  that  the  active 
ingredient  will  be  properly  released 
from  the  formulation.  Manufacturers 
should  be  aware  that  the  newness  of  a 
dosage,  or  method  *  *  *  of 
administration  or  application,  or  other 
condition  of  use  *  *  *  may  affect  the 
"newness"  of  a  drug.  (See  21  CFR 
310.3(h)(5).) 

16.  One  comment  maintained  that 
statements  made  by  the  Panel 
concerning  formulations  containing 
ephedrine  sulfate  are  contradictory.  The 
comment  noted  that  the  Panel  stated  at 
45  FR  35587  that  water-soluble,  oil- 
insoluble  salts,  such  as  ephedrine 
sulfate,  are  preferred  for  rapid 
absorption  irom  a  fat-type  base,  such  as 
cocoa  butter,  but  that  the  Panel  stated  at 
45  FR  3S622  that  ephedrine  sulfate  is 
Category  I  only  in  an  aqueous  solution. 

In  discussing  the  effectiveness  of 
ephedrine  sulfate,  the  Panel  stated  that 
incorporation  of  ephedrine  sulfate  in  an 
ointment  appears  reasonable  to  provide 
better  surface  contact  and  greater 
effectiveness.  However,  the  Panel  noted 
that  neither  a  litoature  survey  nor  a 
review  of  the  submitted  data  provided 
effectiveness  studies  on  the  formulation 
of  ephedrine  sulfate  in  an  ointment  (45 
FR  35623).  The  Panel  recommended  that 
ephedrine  sulfate  be  formulated  only  in 
an  aqueous  solution,  as  this  formulation 
was  the  only  one  containing  ephedrine 
sulfate  of  which  the  Panel  was  aware 
(45  FR  35622).  However,  because  the 
agency  is  not  proposing  the  Panel's 
recommendation  for  final  formulation 
testing,  specific  vehicles  for  anorectal 
active  ingredients,  including  ephedrine 
sulfate,  are  not  identified  in  this 
tentative  final  monograph.  Thus, 
anorectal  active  ingredients  may  be 
formulated  in  any  safe  and  suitable 
vehicle.  (See  comment  55  below.) 

D.  Comments  on  Protectants 

17.  One  comment  requested  that 
hydrogenated  vegetable  oils  and  waxes 
be  included  as  Category  I  anorectal 
protectants.  Another  comment  requested 
that  sen^ynthetic  bases,  such  as  those 
derived  from  coconut  oil  or  mixtures  <rf 
triglycerides  of  fatty  acids,  be 
recognized  as  Category  I  anorectal 
protectants. 
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The  Panel  did  not  review  these 
substances  because  no  data  on  them 
were  submitted.  The  comments  did  not 
submit  any  data  to  support  their 
requests,  nor  is  the  agency  aware  of  any 
data  on  these  substances  when  used  as 
anorectal  protectant  active  ingredients. 
The  agency  therefore  lacks  sufficient 
data  for  Category  I  status  for  these 
substances  at  this  time. 

18.  One  comment  stated  that  the  Panel 
did  not  discuss  palm  kernel  oil  as  a 
protectant  and  suppository  base,  nor  did 
it  evaluate  two  submissions  that  it 
received  on  this  ingredient  (Refs.  1  and 
2).  The  comment  added  that  the  Panel 
failed  to  use  its  expertise  to  evaluate 
and  designate  palm  kernel  oil  as  a 
"protectant  vehicle"  when  the  only  use 
of  this  ingredient  that  it  mentioned  was 
as  an  inactive  ingredient  (45  FR  35580). 
The  comment  stated  that  palm  kernel  oil 
is  combined  with  other  nonirritating  oils, 
such  as  coconut  oil,  for  use  as  an 
ointment  base  or  a  suppository  base  and 
has  been  used  as  a  "protectant  vehicle" 
in  a  therapeutic  formulation  for  the 
treatment  of  psoriasis  and  eczema.  The 
comment  referred  to  published  studies 
on  the  safety  of  hydrogenated  palm 
kernel  oil  as  a  suppository  base  and  on 
the  rate  of  release  of  pharmacologically 
active  ingredients  from  palm  kernel  oil 
ointment  bases.  The  comment  stated 
that  the  wide  use  of  this  protectant 
ingredient,  in  addition  to  the  data, 
attests  to  its  safety  for  human  use 
topically  and  internally.  The  comment 
provided  a  bibliographical  listing  of  17 
references  to  support  its  statements  and 
copies  of  9  of  these  references  (Ref.  3). 

The  agency  has  reviewed  the 
submissions  cited  by  the  comment  and 
the  nine  references  provided  and 
concludes  that  the  data  are  inadequate 
to  support  the  classification  of  palm 
kernel  oil  as  a  Category  I  protectant  for 
anorectal  use.  However,  it  should  be 
noted  that  this  nonmonograph 
classification  and  the  Panel's 
classification  of  palm  kernel  oil  is  an 
inactive  ingredient  do  not  prevent  its 
use  in  an  ointment  or  suppository  base. 

One  of  the  submissions  referred  to  by 
the  comment  was  a  letter  to  the  Panel 
describing  a  marketed  suppository 
containing  a  combination  of  two 
suppository  bases  in  approximately 
equal  amounts  (Ref.  1).  The  letter  also 
stated  that  the  bases  were  synthetic 
triglycerides  derived  from  coconut  or 
palm  kernel  oil  and  requested  that  the 
Panel  include  coconut  oil  and  palm 
kernel  oil  in  its  list  of  pharmaceutical 
necessities  (inactive  ingredients). 
Accordingly,  the  Panel  added  these 
ingredients  to  its  list  of  pharmaceutical 
necessities  as  "coconut  oil  (palm  kernel 


oil)"  (45  FR  35580).  The  letter  did  not 
mention  the  use  of  coconut  oil  or  palm 
kernel  oil  as  protectants. 

Subsequently,  on  May  14, 1975, 
another  submission  was  made  to  the 
Panel  by  the  same  manufacturer  on  its 
ointment  and  suppository  products  (Ref. 
2).  The  submission  lists  the  ingredients 
of  an  anorectal  ointment  and 
suppository,  including  the  suppository 
bases  described  in  the  letter  above.  The 
submission  did  not  make  a  specific 
request  that  these  ingredients  be 
considered  as  protectants  nor  was  any 
information  provided  in  the  submission 
on  the  safety  and  effectiveness  of 
coconut  oil  or  palm  kernel  oil  as 
protectants. 

As  mentioned  above,  the  comment 
provided  copies  of  9  of  the  17  references 
that  it  cited.  The  other  8  references 
appear  to  have  been  published  in 
foreign  languages,  and  the  agency  has 
been  able  to  obtain  a  complete 
translation  for  only  one  of  these 
references  (Ref.  4).  The  data  contained 
in  the  available  references  provide 
general  information  as  to  the  fatty  acid 
content  of  the  oil,  manufacturing 
processes,  chemical  and  physical 
properties,  and  use  of  the  oil  in  soaps 
(Refs.  5  through  12).Goluckl  (Ref.  4) 
studied  the  liberation  rate  of  citric  acid 
and  salicylic  acid  from  palm  kernel  oil 
ointments.  These  references  relate  to 
safety,  but  do  not  support  the 
effectiveness  of  palm  kernel  oil  as  a 
protectant.  Interested  persons  may 
submit  additional  data  to  establish  the 
effectiveness  of  palm  kernel  oil  as  a 
protectant  during  the  comment  period 
following  the  publication  of  this 
tentative  final  monograph.  Any  data 
received  will  be  evaluated  and 
addressed  in  the  fmal  rule. 

The  agency's  detailed  comments  and 
evaluation  of  the  submissions  and  the 
references  cited  by  the  comment  are  on 
file  in  the  Dockets  Management  Branch 
(Ref.  13). 
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19.  One  comment  requested  that  the 
advance  notice  of  proposed  rulemaking 
be  amended  to  include  cocoa  butter 
substitutes  derived  from  natural  food 
grade  coconut  and/or  palm  kernel  oils 
as  Category  I  protectants.  Stating  that 
cocoa  butter  substitutes  are  currently 
marketed  in  OTC  anorectal  drug 
products  and  are  more  readily  available 
and  less  costly  than  cocoa  butter,  the 
comment  submitted  excerpts  from 
pharmaceutical  compendia  in  support  of 
this  statement  (Refs.  1,  2.  and  3).  The 
comment  added  that  cocoa  butter 
substitutes,  sometimes  referred  to  in 
labeling  as  bland  hydrogenated 
vegetable  oil  base  ("Adeps  Solidus"), 
are  contained  in  suppository  products 
submitted  to  the  Hemorrhoidal  Panel, 
but  did  not  specify  any  submitted 
products  as  containing  these  ingredients. 
The  comment  subsequently  submitted 
copies  of  an  unpublished  clinical  study 
(Ref.  4),  a  published  clinical  study  (Ref. 
5),  and  results  of  a  Draize  eye  test  (Ref. 
6). 

The  agency  considered  the  comment's 
request  as  a  petition  to  reopen  the 
administrative  record  and  included  the 
new  data  and  information  on  cocoa 
butter  substitutes.  Subsequently,  the 
agency  evaluated  these  data  and 
information  and  determined  that  they 
relate  only  to  safety  and  do  not  address 
effectiveness.  In  addition,  the 
composition  of  cocoa  butter  substitutes 
was  not  defined,  nor  was  a  use 
concentration  established.  Lacking 
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specific  data  to  show  composition  and 
use  concentration  of  cocoa  butter 
substitutes,  the  agency  cannot  evaluate 
the  safety  and  effectiveness  of  Aese 
ingredients  and  thus  cannot  consider 
them  as  Category  I  anorectal 
protectants. 

The  compendial  references  provide 
general  information  that  describes  cocoa 
butter  aubstittttes  as  suppository  bases 
(Refs.  1  and  2}  or  describes  physical 
characteristics  of  these  ingredients,  such 
as  melting  points,  compatibility,  eta 
(Ref.  3).  While  these  data  relate  to  the 
safety  of  cocoa  butter  substitutes,  they 
do  not  address  the  effectiveness  of  these 
ingredients  as  anorectal  protectants  or 
adequately  define  their  composition  or 
the  optimum  concentration  for  anorectal 
protectant  use.  The  unpublished  clinical 
study  states  that  100  cases  were  studied, 
but  does  not  mention  the  ingredient 
content  of  the  suppositories  that  were 
used  (Ref.  4).  The  published  study 
discusses  the  use  of  "Adeps  solidus" 
and  "oleum  cacao"  as  "suppository 
compositions"  in  young  dogs  and  reports 
no  inflammatory  reactions  (Ref.  5).  The 
results  of  the  Draize  eye  test  showed 
that  a  formulation  described  as 
"WITEPSOL  S58017"  can  be  safely  used 
as  a  medium  for  vaginal  application  of 
medications,  but  did  not  disclose  the 
ingredient  content  of  this  formulation. 
The  data  are  inadequate  to  establish 
general  recognition  of  the  safety  and 
effectiveness  of  these  ingredients  as 
anorectal  protectants. 

The  agency's  detailed  comments  and 
evaluations  of  the  above  data  are  on  file 
in  the  Dockets  Management  Branch  (Ref. 
7).  In  response  to  the  agency's 
comments,  the  firm  submitted  two 
additional  studies  on  WITEPSOL  (Refs. 
8  and  9)  and  a  protocol  to  evaluate 
cocoa  butter  substitutes  as  anorectal 
protectants  (Ref.  10).  One  study  (Ref.  8) 
compared  WITEPSOL  to  several 
substances  to  determine  skin  irritancy 
while  the  other  study  (Ref.  9)  discussed 
the  use  of  WITEPSOL  as  a  suppository 
vehicle  for  the  delivery  of  preanesthetic 
medication  in  young  children.  These 
data  are  also  inadequate  to  support  the 
effectiveness  of  WITEPSOL  as  an 
anorectal  protectant.  The  agency's 
detailed  comments  and  evaluations  of 
these  data  (Ref.  11)  and  of  the  protocol 
(Ref.  12)  are  also  on  file  in  the  Dockets 
Management  BrandL  In  response  to  the 
agency's  comments,  the  firm  has 
submitted  additional  information  (Refs. 
13  through  16).  This  information  is 
currently  being  evaluated  and  will  be 
addressed  in  the  final  rule. 

As  noted  in  comment  18  above,  the 
Panel  classified  palm  kernel  oil  as  an 
inactive  ingredient,  but  this 


classification  does  not  prevent  use  of 
pafan  kernel  oil  as  an  anorectal 
suppository  base  because  this  is  not 
considered  an  active  ingredient  use. 
Similarly,  a  cocoa  butter  substitute 
derived  fit>m  food  grade  coconut  oil 
could  be  used  as  a  suppository  base 
without  being  classified  as  a  Category  I 
anorectal  active  ingredient 
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20.  One  ooonnent  recommended  that 
the  concentration  of  shark  liver  oil  be 
lowered  to  2  to  10  percent  in 
combination  with  other  protectants 
instead  of  the  Panel's  recommended 
concentration  of  at  least  50  percent  per 
2-g  dosage  unit.  The  comment  argued 
that  the  lower  concentration  would 
allow  the  combination  of  shark  liver  oil 
with  other  protectants  so  that  the  total 
amount  of  protectants  in  the  product 
would  be  at  least  SO  percent  (the  Panel's 
required  concentration  for  making 
protectant  claims),  and  the  amount  of 
vitamin  A  provided  by  daily  use  of  the 
product  would  not  exceed  the  Panel's 
recommended  daily  limit  for  anorectal 
use  of  10.000  bitemational  Units  (lU)  of 
vitamin  A.  The  comment  referred  to  a 
presentation  to  the  Panel  showing  that  a 
particular  marketed  product  if  labeled 
according  to  the  Panel's  recommended 
dosage  schedule  of  up  to  six 
applications  per  24  hours,  would  provide 
150,000  to  210,000  lU  of  vitamin  A,  or  15 
to  21  times  the  Panel's  recommended 
maximum  daily  allowance  of  104Xn  lU 
(Ref.  1).  The  comment  stated  that  based 
on  the  transcript  of  the  Panel's  last 
meeting,  the  Panel  intended  that  the 
percentage  of  shark  liver  oil  should  be 
rediuxd  appropriately  so  thai  it  could  be 
formulated  in  combination  with  other 
protectants,  providing  a  total  protectant 
combination  of  at  least  50  percent 
without  exceeding  10,000  lU  of  vitamin 
A  in  daily  use  (Ref.  2). 

The  Panel  noted  that  in  the  past  shark 
liver  oil  was  required  to  contain  not  less 
than  16,500  lU  of  vitamin  A  and  40  lU  of 
vitamin  0  per  g  of  oil,  but  there  is  no 
current  standard,  and  the  concentration 
of  vitamin  A  and  vitamin  D  in  shark 
liver  oil  may  vary  (45  PR  35634). 
According  to  the  transcript  of  the 
Panel's  last  meeting,  each  g  of  the  shark 
liver  oil  used  in  the  product  described 
above  contains  25,000  to  35,000  lU  of 
vitamin  A  (Ref.  2).  The  Panel  also  noted 
at  this  meeting  that  16,500  lU  of  vitamin 
A  is  about  the  lowest  concentration  that 
might  be  expected  to  occur  in  each  g  of 
shark  liver  oil.  In  either  case,  one 
application  of  a  product  containing  the 
Panel's  recommended  shark  liver  oil 
concentration  of  at  least  50  percent  per 
2-g  dosage  unit  would  exceed  the 
Panel's  maximum  daily  allowance  of 
10,000  lU  of  Vitamin  A.  Therefore,  the 
agency  concurs  that  shark  hver  oil 
should  be  used  in  a  concentration  of  less 
than  50  percent  in  anorectal  drug 
products. 

The  Panel  concluded  that  a 
reasonable  maximum  allowable 
concentration  for  safe  OTC  topical  use 
is  104Xn  lU  of  Vitamin  A  and  400  lU  of 
Vitamin  D  per  24  hours  (45  PR  35634). 
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Because  of  this  sateiv  limitation,  the 
agency  is  not  proposing  a  dosage  as 
with  other  protectants,  i.e..  a 
contribution  of  at  least  12.5  percent  by 
weight.  Instead,  the  agency  is  proposing 
in  this  tentative  final  monograph  that 
when  shark  liver  oil  is  used  in  anorectal 
drug  products,  each  product  is  to  be 
formulated  and  labeled  for  use  up  to  six 
times  daily  so  that  the  total  amount  of 
the  product  to  be  applied  over  a  24-hour 
period  contains  10.000  U.S.P.  units  of 
vitamin  A  and  400  U.S.P.  units  of 
vitamin  D  (now  named  cholecalciferol). 
(One  U.S.P.  unit  is  equivalent  to  1 
international  unit.)  Thus,  a  single 
application  could  contain  one-sixth  of 
the  10.000-U.S.P.  units  maximum  daily 
allowance  of  vitamin  A  (1.666%  U.S.P. 
units)  and  one-sixth  of  the  400-U.S.P. 
units  maximum  daily  allowance  of 
cholecalciferol  (66%  U.S.P.  units). 

Based  on  the  above  safety  discussion, 
the  agency  is  proposing  in  this  tentative 
final  monograph  that  shark  liver  oil  for 
protectant  use  be  formulated  only  in 
combination  with  other  protectants.  This 
use  is  consistent  with  the  marketing 
history  of  shark  liver  oil  in  OTC 
anorectal  drug  products  and  allows  a 
reasonable  latitude  in  the  formulation  of 
such  products  to  permit  a  total 
protectant  content  of  at  least  50  percent 
without  exposing  the  user  to  excessive 
amounts  of  vitamin  A. 

Likewise,  the  agency  is  proposing  the 
same  conditions  for  cod  liver  oil  for 
protectant  use.  Therefore,  the  Panel's 
recommended  dosage  for  cod  liver  oil 
has  been  revised  to  be  consistent  with 
the  dosage  being  proposed  for  shark 
liver  oil,  as  discussed  above. 

As  discussed  in  comment  30  below, 
calamine  and  zinc  oxide,  which  are 
limited  to  concentrations  of  less  than  50 
percent,  may  be  used  only  in 
combination  with  other  protectants  (not 
to  exceed  four)  in  order  to  assure  that 
the  protectant  content  of  the  final 
formulation  is  at  least  50  percent. 
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E.  Comment  on  Counterirritants 

21.  One  comment,  submitted  in 
response  to  the  reopening  of  the 
anorectal  administrative  record  to 
include  the  Miscellaneous  External 
Panel's  statement  on  camphor- 
containing  drug  products  (45  FR  63876), 
objected  to  that  Panel's  recommendation 
that  camphor  be  limited  to  360  mg  per 
package,  preferably  in  a  child-proof 
container.  The  comment  maintained  that 


this  would  be  a  burdensome  restnction 
for  all  OTC  drug  products  containing 
low  concentrations  of  camphor  and  is 
not  justified  in  view  of  these  products' 
long  history  of  safe  household  use. 
Another  comment  stated  that  the  risk 
exceeds  the  benefit  in  many  drug  uses  of 
camphor  and  that  consumers  should  no 
longer  be  exposed  to  these  uses. 

These  comments  were  also  submitted 
to  the  rulemaking  for  external  analgesic 
drug  products,  and  the  agency 
adddressed  the  general  issue  of  the 
safety  of  camphor  in  the  tentative  final 
monograph  on  OTC  external  analgesic 
drug  products.  (See  the  Federal  Register 
of  February  8, 1983;  48  FR  5854-5855.) 
The  Hemorrhoidal  Panel  found  camphor 
not  safe  and  not  effective  for  use  in  OTC 
anorectal  drug  products  (45  FR  35642) 
and  placed  it  in  Category  II.  The  agency 
is  retaining  the  Category  II  classification 
in  this  proposed  rule. 

F.  Comment  on  Astringents 

22.  One  comment  asked  whether  zinc 
sulfate  can  be  assumed  to  be  classified 
in  the  same  category  (astringent)  as  zinc 
oxide  because  both  are  zinc  salts  and 
display  similar  properties. 

Zinc  sulfate  cannot  be  classified  as  an 
astringent  at  this  time  because  no  data 
have  been  submitted  to  show  its  safety 
and  e^ectiveness  for  this  use. 

G.  Comment  on  Wound-Healing  Agents 

23.  Several  comments  agreed  with  the 
Panel's  minority  report  that  supports  the 
OTC  use  of  live  yeast  cell  derivative  as 
a  wound-healing  agent.  The  comments 
stated  that  adequate  data  had  been 
provided  to  the  Panel  to  support  the 
safety  and  effectiveness  of  hve  yeast 
cell  derivative  as  a  wound-healing 
agent.  One  comment  added  that  a 
number  of  world-renowned  wound- 
healing  experts  from  the  United  States 
and  Europe  met  with  the  Panel  in 
January  1977  and  concluded  that 
evidence  from  the  available  studies  of 
live  yeast  cell  derivative  as  a  wound- 
healing  agent  can  be  used  to  support  the 
use  of  live  yeast  cell  derivative  in  the 
anorectal  area,  and  that  live  yeast  cell 
derivative  is  an  appropriate  ingredient 
in  an  OTC  anorectal  drug  product. 
Another  comment  argued  that  the  claims 
placed  in  Category  III  by  the  Panel  (45 
FR  35657)  for  wound-healing  agents  are 
valid  Category  I  claims  which  should  be 
included  in  the  tentative  final 
monograph.  Referring  to  the  Panel's 
Category  III  labeling  for  wound-healing 
agents,  one  comment  stated  that 
personal  experiences  in  testing  a 
product  containing  a  Category  III 
wound-healing  agent  had  demonstrated 
that  the  product  accelerated  repair  and 


thai  "with  mjury  comes  swelling,  wtii 
repair,  inevitably  comes  'shrinkage'." 

The  agency  concurs  with  the  majority 
of  the  Panel  that  the  submitted  studies 
on  rabbits  and  white  rats,  excised 
human  tissue,  human  fibroblasts, 
experimental  abrasions  to  human  skin, 
and  paired  skin  grafts  of  bum  wounds 
suggest  a  positive  influence  of  live  yeast 
cell  derivative  on  wound  healing  and 
that  live  yeast  cell  derivative  has  the 
characteristics  of  a  wound-healing 
agent,  i.e.,  increased  oxygen  uptake, 
hydroxyproline  formation  which  is 
associated  with  collagen  biosynthesis, 
tissue  growth,  and  epithelization. 
Regarding  safety,  the  Panel  noted  that 
no  studies  of  the  safety  of  live  yeast  cell 
derivative  have  been  specifically  carried 
out,  although  no  toxicity  has  been  noted 
when  the  compound  was  used  in 
experimental  animals  and  no  reports  of 
clinical  toxicity  have  been  made  or 
noted  in  the  various  clinical  studies  of 
the  commercial  product  containing  live 
yeast  cell  derivative  (45  FR  35651).  The 
Panel  therefore  assumed  that  the 
compound  is  safe  for  limited  use  (1  week 
or  less). 

Although  the  agency  agrees  with  the 
Panel  that  live  yeast  cell  derivative  is 
safe  for  use  as  a  wound-healing  agent 
for  limited  use  (1  week  or  less),  there 
remains  a  lack  of  sufficient  data  on  its 
effectiveness.  Data  to  support  the  effects 
of  live  yeast  cell  derivative  on  wound 
healing  of  the  type  proposed  for  OTC 
use  in  human  subjects  are  currently  not 
included  in  this  rulemaking.  Since  the 
time  the  comment  period  closed 
following  publication  of  the  advance 
notice  of  proposed  rulemaking,  new 
information,  including  clinical  studies, 
has  been  submitted  to  the  rulemaking 
for  OTC  skin  protectant  drug  products 
and  will  be  addressed  in  that 
rulemaking.  These  new  data  are  now 
under  review.  With  publication  of  this 
proposed  rule  for  OTC  anorectal  drug 
products,  the  new  information  will  also 
be  included  as  part  of  the  administrative 
record  in  this  rulemaking  and  will  be 
addressed  in  the  final  rule.  Therefore,  at 
this  time,  live  yeast  cell  derivative 
remains  in  Category  III  for  effectiveness 
for  use  as  an  OTC  wound-healing  agent 
in  the  anorectal  area. 

The  agency's  detailed  comments  and 
evaluation  of  the  data  currently  in  the 
administrative  record  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  1). 

Because  the  data  are  insuflicient  to 
reclassify  wound  healing  ingredients  in 
Category  1.  the  agency  finds  that  there  is 
insufficient  basis  at  this  time  to 
reclassify  the  labeling  claims  for  these 
ingredients  in  Category  I.  as  the 
comment  argued.  Should  any  Category 
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III  wound-healing  ingredients  be 
upgraded  to  Category  I.  the  agency  wfill 
upgrade  the  Category  III  claims 
recommended  by  the  Panel  or  develop 
appropriate  label  claims  based  on  the 
data  available  at  that  time. 

Peference 

(1)  Letter  from  W.E.  Gilberlson.  FDA.  to 
S.F.  Barshay.  Whitehall  Laboratories,  coded 
I£T  010.  Docket  No.  80N-0050.  Dockets 
Management  Branch. 

H.  Comment  on  Antiseptics. 

24.  One  comment  disagreed  with  the 
Panel's  conclusion  that  antiseptics 
should  not  be  included  in  OTC  anorectal 
drug  products  because  no  data  had  been 
submitted  showing  that  antiseptics  in 
these  products  are  more  effective  than 
soap  and  water.  The  comment  asserted 
also  that  data  had  not  been  submitted 
showing  that  antiseptics  may  be  harmful 
when  used  in  these  products  and 
pointed  out  that  resortnnol  and  &- 
hydroxyquinoline  have  both  been  used 
safely  for  many  years  as  antiseptics  in 
its  OTC  anorectal  drug  products.  The 
comment  maintained  that  anorectal  drug 
products  are  often  used  when  soap  and 
water  for  cleansing  the  anorectal  area 
are  not  available  and  that  including 
antiseptics  in  these  products  may  help 
prevent  infection  or  itching. 

The  Panel  concluded  that  the 
inclusion  of  antiseptics  in  OTC 
anorectal  drug  products  "is  useful  in 
concept,"  but  "that  proof  of  any 
significant  clinical  benefit  of  claimed 
antiseptic  ingredients  must  be 
demonstrated  in  clinical  trials"  (45  FR 
35659).  The  Panel  believed  that,  because 
of  the  large  numbers  of  microorganisms 
present  in  feces,  there  is  little  likelihood 
that  effective  antisepsis  could  be 
obtained  in  the  anorectal  area  with 
antiseptics  any  more  than  with  soap  and 
water.  The  Panel  was  also  concerned 
about  possible  toxicity  from  the 
absorption  of  ingredients  such  as 
resorcinol  through  mucous  membranes 
(45  FR  35661)  and  therefore  classified 
resorcinol  in  Category  III  for  external 
use  and  Category  II  for  intrarectal  use. 
As  discussed  in  comment  7  above,  the 
ingredient  8-hydroxyquinoline  was  not 
submitted  to  the  Panel  for  review.  The 
comment  did  not  submit  any  data  to 
support  the  use  of  these  ingredients  in 
particular,  or  the  use  of  antiseptics  in 
general,  in  anorectal  drug  products. 
Therefore,  the  agency  has  no  basis  for 
including  these  ingredients  in  the 
tentative  final  monograph. 

/.  Comment  on  Hydrocortisone 

25.  One  comment  pointed  out  that  the 
Panel  did  not  consider  the  status  of 
hydrocortisone  for  use  in  OTC  anorectal 


drug  products  and  requested  that  this 
use  be  clarified  because  another  Panel's 
recommended  labeling  for  OTC  external 
analgetic  drug  products  containing 
hydrocortisone  inchided  a  claim  "for 
itchy  genital  and  anal  areas."  (See  44  FR 
69665.) 

Although  the  Hemorrhoidal  Panel  did 
not  review  and  classify  hydrocortisone 
for  use  as  an  anorectal  active  ingredient, 
in  the  tentative  final  monograph  for 
OTC  external  analgesic  drug  products 
(48  FR  5852]  the  agency  proposed  the 
use  of  hydrocortisone  and 
hydrocortisone  acetate  in 
concentrations  of  0.25  to  0.5  percent  for 
various  types  of  itching  including  "anal 
itching."  The  agency's  proposed 
indication  is  similar  to  the  various 
phrases  regarding  relief  of  itching  that 
the  Hemorrhoidal  Panel  recommended 
as  portions  of  the  indications  for  OTC 
anorectal  drug  products.  Because  a 
claim  for  hydrocortisone  and 
hydrocortisone  acetate  for  the 
temporary  relief  of  anal  itching  is 
already  included  in  the  OTC  external 
analgesic  tentative  final  monograph,  the 
agency  sees  no  reason  to  repeat  that 
claim  in  this  tentative  final  monograph. 
Further,  the  agency  believes  that 
whenever  possible,  various  related 
conditions  for  which  an  ingredient  is 
considered  generally  recognized  as  safe 
and  effective  for  OTC  use  should  be 
listed  in  a  single  appropriate 
monograph,  which,  in  this  case,  is  the 
monograph  for  OTC  external  analgesic 
drug  products. 

The  agency  does,  however,  note  that 
the  Hemorriioidal  Panel  recommended 
specific  warnings  and  diiections  for 
products  labeled  to  relieve  itching  in  the 
anal  area.  These  include  specific 
warnings  to  consult  a  physician 
promptly  in  case  of  bleeding  and  to 
cleanse  the  anorectal  area,  when 
practical,  before  applying  the  product. 
The  agency  is  adopting  these  warnings 
and  directions  in  this  tentative  final 
monograph.  The  agency  believes  that 
any  hydrocortisone-containing  (or  any 
other)  drug  product  labeled  for  the  relief 
of  anal  itching  should  bear  appropriate 
warnings  and  directions  information. 
Therefore,  in  a  future  issue  of  the 
Federal  Register,  the  agency  will  amend 
the  tentative  final  monograph  for  OTC 
external  analgesic  drug  products  so  that 
products  containing  ingredients  subject 
to  that  monograph  that  bear  claims  for 
the  relief  of  "anal  itching"  also  bear  the 
appropriate  warnings  and  directions 
contained  in  S  346.50  (c)(2),  (3),  and  (4) 
and  (d)(1)  of  this  tentative  final 
monograph  for  anorectal  drug  products. 


/.  Comment  on  Inactive  Ingredients 

20.  One  comment  stated  that  bismuth 
subgallate,  classified  by  the  Panel  as  a 
protectant  when  present  in  a  product  in 
at  le^t  50  percent  of  a  2-g  dosage  unit, 
should  also  be  classified  as  an  inactive 
ingredient  (or  pharmaceutical  necessity) 
when  included  in  an  anorectal  drug 
product  in  small  quantities.  The 
comment  stated  that  a  marketed 
suppository  contains  a  small  quantity  of 
bismuth  subgallate  as  a  stiffening  agent 
and  that  no  protectant  labeling  claim  is 
made  for  this  product. 

Bismuth  subgallate  was  classified  by 
the  Panel  as  a  Category  III  protectant 
active  ingredient  for  external  and 
intrarectal  use  in  a  concentration  of  17.5 
to  lee  mg  per  dosage  unit,  not  to  exceed 
1  g  per  24  hours  (45  FR  35639).  The 
Category  III  classification  of  bismuth 
subgallate  would  not  preclude  its  use  as 
a  pharmaceutical  necessity  so  long  as 
the  labeling  of  the  product  does  not  refer 
to  bismuth  subgallate  as  an  active 
ingredient  or  associate  it  with  any 
protectant  activity.  The  agency  concurs 
with  the  comment  that  bismuth 
subgallate  could  be  an  inactive 
in^edient  when  used  as  a  stiffening 
agent  in  a  suppository  dosage  form. 

K.  Comments  on  Dosage 

27.  One  comment  expressed  concern 
that  the  Panel  implied  that  a  2-g  dosage 
unit  is  the  size  of  choice  for  delivery  to 
the  anorectal  area.  The  comment 
emphasized  that,  although  studies  may 
have  shown  that  an  average  of  2  g  of  a 
product  is  used,  a  2-g  dosage  unit  should 
not  be  mandated  as  the  standard. 

The  Panel  stated  at  45  FR  35591  that 
"a  2-gram  dosage  unit  is  reasonable,  but 
this  does  not  imply  that  other  dosage 
sizes  are  not  acceptable".  The  Panel 
also  cited  an  official  compendium  as 
stating  that  the  average  adult 
suppository  weighs  2  g  (Ref.  1)  and 
added  that  in  studies  reviewed  by  the 
Panel,  patients  used  an  average  of  2  g  of 
ointment  per  application  (Ref.  2).  The 
Panel  recognized  that  exceptions  to 
dosage  unit  size  do  occur,  and  its 
recommended  monograph  did  not 
specify  that  dosage  units  be  limited  to  2 
g.  The  agency  agrees  with  the  Panel  and 
is  not  proposing  a  standard  dosage  unit 
in  this  tentative  final  monogaph. 

References 

(1)  "The  United  Slates  Pharmacopeia."  19th 
Revision.  United  States  Pharmacopeia! 
Convention,  Inc..  Rockville,  MD.  p.  704, 1975. 

(2)  OTC  Volume  120022. 

28.  One  conwnent  contended  that  there 
is  no  basis  in  the  Panel's  report,  or  in 
any  of  the  references  cited,  for  limiting 
the  dosage  of  petrolatum  in 
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§  346.56(d)(ll),  which  reads: not 

to  exceed  six  applications  per  24  hours 
or  after  each  bowe(  movement."  Arguing 
that  the  proposed  dosage  limitation  is 
misleading  because  petrolatum  poses  a 
very  low  risk  to  health  from  overuse,  the 
comment  requested  that  the  dosage  for 
petrolatum  be  "use  as  needed." 

The  agency  agrees  with  the  comment 
that  there  is  no  basis  in  the  Panel's 
report,  or  on  record,  for  limiting  the 
dosage  of  petrolatum  and  that  the 
ingredient  is  safe  when  applied  liberally 
as  needed.  Petrolatum  is  relatively  inert 
and  is  not  absorbed  through  intact  or 
broken  skin  or  mucous  membranes.  Its 
safety  has  been  established  by  decades 
of  use  as  a  base  for  anorectal  and  other 
medications  and  as  a  skin  protectant 
The  agency  beheves  that  the  directions 
for  use  for  petrolatum  in  this  tentative 
final  monograph  should  be  the  same  as 
those  in  the  skin  protectant  tentative 
final  monograph  (published  in  the 
Federal  Register  of  February  15, 1983;  48 
FR  6&20]  and  therefore  is  proposing  that 
§  346.56(d](6)  of  this  tentative  fmal 
monograph  read:  "Apply  liberally  as 
often  as  necessary." 

29.  One  comment  disagreed  with  the 
Panel's  recommended  dosage  in 
S  346.14(k)  of  "50  percent  or  greater  per 
dosage  unit"  to  justify  a  protectant  claim 
for  petrolatum.  The  comment  stated  that 
the  Panel  incorrectly  interpreted  the 
studies  cited  on  transepiderraal  water 
loss  (45  FR  35627]  and  that  protection 
can  be  obtained  at  a  much  lower  film 
thickness  than  calculated  by  the  Panel. 
The  comment  cited  an  oral  presentation 
made  to  the  Panel  in  which  it  was 
explained  that  only  by  specifying  a  dose 
could  a  concentration  Hgure  have 
meaning  (Ref.  1).  The  comment  provided 
an  example  to  show  that  protection  can 
be  obtained  from  as  little  as  a  2&-percent 
concentration  in  a  dosage  unit. 

The  agency  has  reviewed  the  Panel's 
discussion  of  protectants  (45  FR  35827). 
the  Panel's  discussion  of  petrolatum  (45 
FR  35634),  and  the  presentation  made  by 
Dr.  M.  Berdick  (Ref.  1).  The  agency 
concludes  that  the  Panel's 
recommendation  for  a  50-percent  or 
greater  concentration  of  protectants  per 
2  g  dosage  unit  provides  a  reasonable 
basis  for  establishing  the  minimum 
quantity  of  a  protectant  that  is 
necessary  to  provide  relief.  The  Panel 
also  discussed  the  possibility  that 
testing  might  establish  that  a  protectant 
could  achieve  the  same  effect  at  a  lower 
concentration  (45  FR  35628).  However, 
the  comment  did  not  submit  any  clinical 
data  to  support  a  25-percent 
concentration.  Therefore,  the  agency 
proposes  to  adopt  the  Panel's 
recommendation  of  a  50-percent  or 


greater  concentration  for  mo«t  anorectal 
protectants,  including  petrolatum.  (See 
comments  20  above  and  30  below.) 

Reference 

(1)  Summary  Minutes  of  the  27th  Meeting  of 
the  Advisory  Review  Panel  on  OTC 
Hemorrhoidal  Drug  Products.  April  29  and  30, 
1977.  OTC  Volume  12APA2. 

30.  Several  comments  noted  that  there 
appeared  to  be  an  inconsistency  in  the 
Panel's  recommended  monograph 
between  the  concentration  of 
protectants  when  used  as  single 
ingredients  and  when  used  in 
combination.  The  comment  believed 
that  the  Panel  intended  "that  to  justify  a 
claim  for  protectant  effect  a 
combination  of  two  but  not  more  than 
four  protectants  must  be  present  for  a 
combined  concentration  of  at  least  50 
percent."  The  comments  requested  that 
recommended  §  S  346.14  and  346.22  be 
clarified  and  made  consistent  with  the 
Panel's  intent  that  the  combined 
concentration  of  protectants  be  at  least 
50  percent. 

'The  Panel  concluded  that  to  justify  a 
claim  for  protectant  effect,  either  of  the 
following  criteria  must  be  met:  (1)  At 
least  one  protectant  must  be  present  to 
provide  at  least  50  percent  by  weight  (1 
g  of  a  2-g  dosage  unit);  or  [2]  a 
combination  of  two  but  not  more  than 
four  protectants  must  be  present  to 
provide  at  least  50  percent  by  weight  (1 
g  of  a  2-g  dosage  unit).  (See  45  FR  35627.) 
The  Panel  believed  that  a  minimum  of  50 
percent  by  weight  (1  g  of  a  2-g  dosage 
unit]  would  still  permit  the  addition  of 
other  active  ingredients  as  well  as  any 
inactive  ingredients  that  may  be 
necessary  to  formulate  a 
pharmaceutically  acceptable 
preparation  (45  FR  35628). 

The  Panel  determined  that  for  certain 
protectant  ingredients  limited  to 
concentrations  of  less  than  50  percent 
the  data  submitted  to  the  Panel 
indicated  that  these  ingredients  are 
usually  present  in  combination  with 
other  protectant  ingredients  (45  FR 
35592).  Therefore,  the  agency  concludes 
that  the  intent  of  the  Panel  was  that 
these  ingredients,  because  of  their 
physical  characteristics,  cannot  be  used 
as  single  ingredients  but  may  be  used 
only  in  combination  with  other 
protectants  in  order  to  meet  the  PaneTs 
recommended  minimum  protectant 
content  per  dosage  unit,  i.e.,  50  percent 
concentration  by  weight  (1  g  of  a  2-g 
dosage  unit).  Accordingly,  the  agency  is 
clarifying  the  Panel's  reconunendation 
and  is  proposing  in  §  34&14(b)  of  this 
tentative  final  monograph  that  calamine, 
cod  liver  oil  shark  liver  oiU  and  zinc 
oxide  be  used  only  in  combination  with 
other  protectants. 


The  Panel  believed  that  limiting 
combinations  of  protectants  to  two  but 
not  more  than  four  protectants  would 
provide  reasonable  latitude  in  the 
formulation  of  anorectal  products 
because  only  four  products  submitted  to 
the  Panel  had  four  or  more  protectant 
ingredients.  However,  because  the  Panel 
did  not  establish  a  concentration  range 
for  all  protectant  ingredients,  the  agency 
believes  it  is  reasonable  to  propose  that 
certain  protectant  ingredients 
(aluminum  hydroxide  gel,  cocoa  butter, 
glycerin  (20  to  45  percent  aqueous 
solution),  kaolin,  lanolin,  mineral  oil, 
petrolatum,  starch,  and  white 
petrolatum)  be  limited  to  a  minimum 
concentration  that  contributes  at  least 
12.5  percent  by  weight  of  the  final 
dosage  unit  (0.25  g  of  a  2-g  dosage  unit). 
This  will  enable  the  formulation  of 
combinations  of  up  to  4  protectants 
without  permitting  inactive  levels  of 
ingredients  to  be  included  and  will  meet 
the  Panel's  recommended  minimum 
combined  protectant  concentration  of  50 
percent  per  dosage  unit. 

Consistent  with  this  determination, 
the  agency  is  proposing  that  the 
minimiun  allowable  amount  of  calamine 
or  zinc  oxide  in  a  combination  also  be 
12.5  percent  by  weight.  In  addition, 
because  the  dosage  for  calamine  is 
calculated  on  its  zinc  oxide  content  and 
because  both  calamine  and  zinc  oxide 
are  classified  as  Category  I  anorectal 
astringents  as  well  as  anorectal 
protectants,  the  agency  concludes  that 
the  combined  weight  of  zinc  oxide  in 
any  anorectal  combination  product 
should  not  exceed  the  maximum  safe 
concentration  of  zinc  oxide 
recommended  by  the  Panel  i.e.,  25 
percent  by  weight  per  dosage  unit  Cod 
liver  oil  and  shark  liver  oil  should  be 
present  in  a  combination  drug  product  in 
accord  with  the  dosage  discussed  in 
comment  20  above. 

Accordingly,  recommended  S  346.22 
(redesignated  as  S  346.22(a)  in  this 
tentative  final  monograph)  is  revised  to 
read  as  follows:  "Any  two,  three,  or  four 
protectants  identified  in  }  346.14  may  be 
combined,  provided  that  the  combined 
percentage  by  weight  of  all  protectants 
in  the  combination  is  at  least  50  percent 
of  the  final  product  (1  gram  of  a  2-gram 
dosage  unit).  Any  protectant  ingredient 
included  in  the  combination  must  be 
present  at  a  level  that  contributes  at 
least  12.5  percent  by  weight  (0.25  gram 
of  a  2-gram  dosage  imit).  If  an  ingredient 
in  §  346.14(b)  is  included  in  the 
combination,  it  must  not  exceed  the 
concentration  limit  specified  in 
§  346.14(b)."  In  addition,  new  (  346^o) 
has  been  added  to  this  tentative  fmal 
monograph  as  follows:  "Any  product 
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containing  calamine  for  use  as  a 
protectant  and/or  as  an  astringent  and/ 
or  containing  zinc  oxide  for  use  as  a 
protectant  and/or  as  an  astringent  may 
not  have  a  total  weight  of  zinc  oxide 
exceeding  25  percent  by  weight  per 
dosage  unit." 

L.  Comments  on  Combinations. 

31.  Several  comments  objected  to  the 
Panel's  recommended  requirement  that 
a  combination  of  Category  I  anorectal 
active  ingredients  be  shown  safe  and 
effective  in  final  formulation  testing.  The 
comments  particularly  objected  to  the 
Panel's  recommendation  that  final 
formulation  testing  for  effectiveness  of  a 
combination  "should  demonstrate  in 
clinical  trials  that  there  is  a  statistically 
significant  difference  in  effectiveness  of 
the  combination  for  relief  of  a  symptom 
as  compared  to  the  combination  without 
each  of  the  active  ingredients,  excluding 
protectants"  (45  FR  35594).  The 
comments  argued  that  such  testing  of 
combinations  is  unprecedented  and 
arbitrary  and  is  neither  called  for  in  the 
agency's  combination  policy  as  set  forth 
in  §  330.10{a){4)(iv),  nor  consistent 
with  the  FDA  general  guidelines  for  OTC 
combination  drug  products  (Ref.  1). 

The  comments  asserted  that  the 
combination  policy  for  anorectal  active 
ingredients  could  be  made  meaningful 
by  deleting  final  formulation  testing  and 
basing  decisions  regarding  safety  and 
effectiveness  of  combinations  on  the 
evaluation  of  their  active  ingredients. 
The  comments  noted  that  the  Panel 
placed  in  Category  III  a  number  of 
combinations  of  Category  I  ingredients 
from  different  therapeutic  categories 
and  that  these  combinations  would  have 
been  considered  Category  I  were  it  not 
for  the  requirement  of  final  formulation 
testing.  (See  45  FR  35593.  part  II. 
paragraphs  K.lO.a.  (1),  (2).  and  (3).)  The 
comments  requested  that  these 
combinations  be  placed  in  Category  I. 

As  discussed  in  comment  55  below, 
the  agency  is  not  requiring  final 
formulation  testing  of  either  single- 
ingredient  or  combination  anorectal 
drug  products.  As  a  result,  the  agency  is 
not  requiring  clinical  trials  to 
demonstrate  a  statistically  significant 
difference  in  effectiveness  between  the 
combination  in  final  formulation  and  the 
combination  without  each  active 
ingredient. 

The  regulations  at  S  330.10(a)(4){iv) 
state  that  an  OTC  drug  may  combine 
two  or  more  safe  and  effective  active 
ingredients  and  may  be  generally 
recognized  as  safe  and  effective  when 
each  active  ingredient  makes  a 
contribution  to  the  claimed  effect(s); 
when  combining  of  the  active 
ingredients  does  not  decrease  the  safety 


or  effectiveness  of  any  of  the  individual 
active  ingredients;  and  when  the 
combination,  when  used  under  adequate 
directions  for  use  and  warnings  against 
unsafe  use,  provides  rational  concurrent 
therapy  for  a  significant  proportion  of 
the  target  population.  In  addition, 
paragraph  (1)  of  the  agency's  general 
guidelines  (Ref.  1),  which  were  not 
available  at  the  time  of  the  Panel's 
deliberations,  provides  for  the 
combination  of  Category  I  active 
ingredients  from  different  therapeutic 
categories  to  treat  different  symptoms 
concurrently  if  each  ingredient  is 
present  within  its  established  safe  and 
effective  dosage  range  and  the 
combination  meets  the  OTC 
combination  policy  in  S  330.10(a)(4)(iv) 
in  all  other  respects.  Therefore,  the 
agency  is  proposing  that  the 
combinations  of  Category  I  ingredients 
from  up  to  three  different  therapeutic 
categories  (except  protectants]  that  the 
Panel  placed  in  Category  III  pending 
final  formulation  testing  be  reclassified 
in  Category  I  consistent  with 
§  330.10(a)(4)(iv)  and  the  agency's 
supplementary  guidelines  for  OTC 
combination  drug  products  (Ref.  1). 

The  combination  of  up  to  four 
protectants  identified  in  %  346.22  of  the 
Panel's  recommended  monograph  is 
redesignated  S  346.22(a)  in  this  tentative 
final  monograph.  As  discussed  above, 
the  agency  is  proposing  that  the 
following  combinations  be  included  in 
the  designated  paragraphs  of  §  346.24  of 
this  tentative  final  monograph: 

(b)  Any  single  anorectal  ingredient 
identified  in  S  346.10,  §  346.12,  S  346.16. 
S  346.18,  or  S  346.20  may  be  combined 
with  up  to  four  protectants  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Any  single  local  anesthetic 
identified  in  §  348.10  may  be  combined 
with  any  single  vasoconstrictor 
identified  in  §  346.12. 

(d)  Any  single  local  anesthetic 
identified  in  S  346.10  may  be  combined 
with  any  single  astringent  identified  in 
§  346.18. 

(e)  Any  single  local  anesthetic 
identified  in  S  346.10  may  be  combined 
with  any  single  keratolytic  identified  in 
§346.20. 

(f)  Any  single  vasoconstrictor 
identified  in  §  346.12  may  be  combined 
with  any  single  astringent  identified  in 
5  346.18. 

(g)  Any  single  analgesic,  anesthetic, 
and  antipruritic  identified  in  {  346.16 
may  be  combined  with  any  single 
astringent  identified  in  S  346.18. 

(h)  Any  single  analgesic,  anesthetic, 
and  antipruritic  identified  in  S  348.18 
may  be  combined  with  any  single 
keratolytic  identified  in  §  346.20. 


(i)  Any  single  astringent  identified  in 
S  346.18  may  be  combined  with  any 
single  keratolytic  identified  in  S  346.20. 

(j)  Any  single  local  anesthetic 
identified  in  {  346.10  may  be  combined 
with  any  single  vasoconstrictor 
identified  in  5  346.12  and  with  any  single 
astringent  identified  in  %  346.18. 

(k)  Any  single  local  anesthetic 
identified  in  §  346.10  may  be  combined 
with  any  single  astringent  identified  in 
S  346.18  and  with  any  single  keratolytic 
identified  in  S  346.20. 

(I)  Any  single  vasoconstrictor 
identified  in  §  346.12  may  be  combined 
with  any  single  analgesic,  anesthetic, 
and  antipruritic  identified  in  §  346.16 
and  with  any  single  astringent  identified 
in  S  346.18. 

(m)  Any  single  analgesic,  anesthetic, 
and  antipruritic  identified  in  §  346.16 
may  be  combined  with  any  single 
astringent  identified  in  §  346.18  and  with 
any  single  keratolytic  identified  in 
S  346.20. 

(n)  Any  combination  of  ingredients 
listed  in  paragraphs  (c)  through  (m)  of 
this  section  may  be  combined  with  up  to 
four  protectants  in  accordance  with 
paragraph  (a)  of  this  section. 

The  redesignation  of  the  term 
"counterirritant"  to  "analgesic, 
anesthetic,  and  antipruritic"  is  discussed 
in  Part  II.B.6  below— Summorj'  of  the 
Agency's  Changes  in  the  Panel's 
Recommendations.  The  Panel's 
classification  of  combinations  of  more 
than  three  Category  I  ingredients  from 
different  pharmacologic  groups,  except 
protectants,  is  discussed  in  comment  32 
below. 

Reference 

(1)  Food  and  Drug  Administration. 
"General  Guidelines  for  OTC  Drug 
Combination  Products,"  September  1978, 
Docket  No.  78D-0322.  Dockets  Management 
Branch. 

32.  Two  comments  objected  to  the 
Panel's  recommendation  to  limit  the 
number  of  ingredients  included  in 
hemorrhoidal  preparations.  The 
comments  stated  that  limiting 
ingredients  to  only  three 
pharmacological  groups  is  unscientific 
uncorroborated,  and  arbitrary.  One 
comment  maintained  that  limiting 
hemorrhoidal  preparations  to  four  or 
fewer  nonprotectant  active  ingredients 
would  tend  to  make  them  "fungible"  and 
would  discourage  ingenuity  in  the 
development  of  combination  products. 
The  comment  argued  that  these 
recommendations  contradict  FDA 
guidelines  for  combination  drug 
products  in  §  330.10(a)(4)(iv).  The 
comments  recommended  that  a  fixed 
limit  not  be  arbitrarily  placed  upon  the 
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number  of  active  ingredients  in  a 
combination  of  hemorrhoidal 
ingredients  when  there  is  evidence  that 
the  combination  is  rational,  safe,  and 
effective  with  a  suitable  target 
population.  One  comment  stated,  as  an 
example,  that  a  product  containing  a 
vasoconstrictor  to  shrink  hemorrhoids,  a 
local  anesthetic  to  deaden  pain,  a 
protectant  to  soothe  the  irritated  area,  a 
counterirritant  to  cool  the  irritated  area 
until  the  local  anesthetic  can  take  effect, 
and  an  antiseptic  to  help  prevent 
infection  and  help  relieve  itching  would 
be  beneHcial  to  many  hemorrtioid 
sufferers. 

The  agency  agrees  with  the  comments 
that  a  fixed  limit  need  not  be  placed 
upon  the  number  of  active  ingredients  in 
a  combination  product  if  it  can  be 
shown  to  be  a  rational,  safe,  and 
effective  combination  with  a  suitable 
target  population.  This  position  is 
consistent  with  FDA  policy  for  OTC 
combination  drug  products  in 
§  33ai0(a)(4)(iv)  and  with  the  guidelines 
for  combinations  (Ref.  1}.  However,  the 
agency  believes  that  the  interest  of 
consumers  is  best  served  if  the  desired 
therapeutic  effect  is  achieved  safely  and 
effectively  by  the  smallest  number  of 
active  ingredients. 

The  Panel  placed  certain  two- 
ingredient  and  three-ingredient 
combination  products  in  Category  III 
pending  final  formulation  testing  (45  FR 
35593).  Because  the  agency  is  not 
adopting  the  Panel's  requirements  for 
final  formulation  testing,  the  agency  is 
proposing  that  these  combinations  be 
Category  I  in  this  tentative  final 
monograph.  (See  comment  31  above.) 
The  agency  will  consider  any  other 
combinations  for  Category  I.  regardless 
of  the  number  of  ingredients  and  the 
formulation,  provided  adequate  data  are 
presented  in  accordance  with  the 
combination  policy  and  the  guidelines 
mentioned  above.  The  speciHc 
combination  of  five  ingredients  cited  by 
one  comment  has  not  been  included  in 
this  tentative  Rnal  monograph  because 
the  comment  submitted  no  data  for  the 
agency  to  evaluate. 

Reference 

(1)  Food  and  Drug  Administration, 
"General  Guidelines  for  OTC  Drug 
Combination  Products,"  September  1978, 
Docket  No.  78D-0322,  Dockets  Management 
Branch. 

33.  One  comment  suggested  revising 
the  Panel's  language  in  Part  11. 
paragraph  K.8.d. — Criteria  for  Category  I 
combination  products  for  external  and/ 
or  intrarectal  use,  which  reads  as 
follows:  "Products  that  do  not  claim 
protectant  activity  and  contain  one 
Category  I  active  ingredient  from  each 


pharmacologic  group  in  the 
combinations  identified  below  are 
classified  as  Category  I  combination 
products,  provided  that  (1)  the  active 
ingredients  and  their  labeling  are 
generally  recognized  as  safe  and 
effective,  (2)  such  ingredients  are 
present  in  amounts  within  the  effective 
dosage  range,  and  (3)  the  final 
formulation  has  been  shown  to  be  safe 
and  effective." 

The  comment  suggested  revising  the 
first  part  of  this  paragraph  to  read 
"Combinations  of  Category  I  active 
ingredients  each  from  a  different 
pharmacologic  group  identiRed  below, 
combined  with  or  without  one  or  more 
protectants,  are  classified  as  Category  I 
combination  products  *  *  *  *"  In 
addition,  the  comment  recommended 
that  paragraph  K.10.a.(l),  which  reads 
"Combinations  containing  any  single 
Category  I  active  ingredient  and  one  or 
more  protectants,"  be  moved  to 
paragraph  K.8.d.,  and  a  new  paragraph 
K.8.e.  be  added  to  read  as  follows:  "Any 
single  Category  I  active  ingredient  and 
one  or  more  protectants." 

The  combinations  referred  to  in 
paragraphs  K.8.d.  and  K.10.a.  of  the 
Panel's  report  are  the  same 
combinations  of  Category  I  ingredients 
from  different  therapeutic  categories 
that  the  agency  is  proposing  as  Category 
I  in  S  346.22  (b)  through  (n)  of  this 
tentative  final  monograph.  Therefore, 
the  comment's  suggested  revisions  of  the 
Panel's  report  are  not  necessary.  (See 
comment  31  above.) 

34.  One  comment  objected  to  the 
Panel's  conclusion  that  the  combination 
of  a  local  anesthetic  and  a 
counterirritant  in  a  hemorrhoidal  drug 
product  is  irrational  (45  FR  35593).  The 
comment  argued  that,  although  the  Panel 
acknowledged  that  the  onset  of  action  of 
the  local  anesthetic  may  be  briefly 
preceded  by  the  action  of  the 
counterirritant,  it  ignored  the  importance 
of  "fast,  cooling  relief,  even  if 
superseded  by  another  ingredient's 
soothing  efTect  later."  The  comment 
stated  that  a  counterirritant  and  a  local 
anesthetic  should  be  combined  in  a 
hemorriioidal  product  if  the  inclusion  of 
both  ingredients  results  in  any  extra 
relief  and  satisfaction  for  the  user.  The 
comment  stated  that  it  was  not  aware  of 
any  adverse  reactions  to  menthol  when 
used  as  a  counterirritant  in  the  strength 
used  in  its  rectal  ointments. 

The  Panel  concluded  that  the 
simultaneous  use  of  a  counterirritant 
(such  as  menthol)  and  a  local  anesthetic 
is  irrational.  The  mechanism  of  action  of 
a  counterirritant  is  dependent  upon  an 
intact  nerve  function,  but  nerve  function 
is  specifically  blocked  by  an  effective 
local  anesthetic.  The  action  of  a 


counterirritant  that  may  briefly  precede 
the  action  of  a  local  anesthetic  is  not 
sufficient  justification  for  the 
combination. 

The  agency  concurs  with  the  Panel 
and  notes  that  the  Topical  Analgesic 
Panel  in  its  report  on  external  analgesic 
drug  products  also  classified  the 
combination  of  a  local  anesthetic  and  a 
counterirritant  in  Category  II.  The 
Topical  Analgesic  Panel  concluded  that 
it  is  irrational  to  combine  pharmacologic 
groups  that  act  in  opposition  to  each 
other  and  that  such  a  combination  may 
be  unsafe  (44  FK  69790).  No  comments 
objecting  to  that  Panel's  conclusions 
were  submitted  during  the  comment 
period  following  the  publication  of  the 
Panel's  report.  In  the  tentative  final 
monograph  on  OTC  external  analgesic 
drug  products  (48  FR  5852),  the  agency 
reaffirmed  that  Panel's  Category  II 
classification  for  this  combination. 

The  Hemorrhoidal  Panel  concluded 
that  menthol  is  safe  and  effective  for 
external  use  as  a  counterirritant  (45  FR 
35641).  The  Panel  also  concluded  that 
menthol  is  safe  but  not  effective  for 
intrarectal  use  (45  FR  35643):  the  agency 
concurs. 

The  deciding  factor  for  the  Category  II 
classification  of  the  combination  of  a 
local  anesthetic  and  a  counterirritant 
was  not  the  safety  of  menthol  as  a 
counterirritant,  but  rather  the  lack  of 
medical  rationale  for  combining  these 
two  pharmacologic  groups. 

35.  One  comment  recommended  that 
the  tentative  final  monograph  for 
anorectal  drug  products  include  the 
combination  of  live  yeast  cell  derivative 
and  protectants,  including  shark  liver 
oil. 

The  Panel  classified  live  yeast  cell 
derivative  in  Category  III  as  a  wound- 
healing  agent  in  anorectal  drug  products 
and  recommended  that  if  a  Category  UI 
ingredient  is  present  in  a  combination 
product  containing  no  Category  II 
ingredient,  the  combination  is  classified 
as  Category  III  (45  FR  35593  and  35594). 
On  the  basis  of  the  Panel's  combination 
policy,  the  combination  of  live  yeast  cell 
derivative  and  any  Category  I 
protectant,  such  as  shark  liver  oil,  is  a 
Category  III  combination.  The  Panel's 
recommendation  is  consistent  with  the 
agency's  policy  for  combination  drug 
products  in  §  330.10(a)(4)(iv)  and  the 
combination  guidelines  (Ref.  1).  Live 
yeast  cell  derivative  remains  in 
Category  III  in  this  tentative  final 
monograph;  therefore  the  agency 
considers  the  combination  of  live  yeast  . 
cell  derivative  and  any  Category  I 
protectant  to  be  a  Category  III 
combination  product  at  this  time.  (See 
comment  23  above.) 
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If  a  safety  problem  has  been 
demonstrated  for  an  inactive  ingredient, 
the  agency  will  take  appropriate  action. 
(See  21  CFR  201.20.)  Because  perfumes 
are  considered  to  be  inactive  ingredients 
and  because  the  Panel  did  not  establish 
that  a  safety  problem  exists  for  speciflc 
perfumes,  the  agency  is  not  proposing 
the  Panel's  recommended  warning  in 
this  tentative  Tmal  monograph. 


Reference 

(1)  Food  and  Drug  Administration, 
"General  Guidelines  for  OTC  Drag 
Combination  Products."  September  1978, 
Docket  No.  78D-0322.  Dockets  Management 
Branch. 

M.  Comments  on  Labeling  of  Anorectal 
Drug  Products 

36.  Two  comments  stated  that  existing 
statutory  provisions  (15  U.S.C.  14S3(a], 
21  CFR  201.61,  and  sections  508  and 
502(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act)  do  not  show  a 
congressional  intent  to  authorize  FDA  to 
legislate  the  exact  wording  of  OTC  drug 
claims  to  the  exclusion  of  other  equally 
accurate  and  truthful  claims  for  these 
products,  and  that  section  502(c)  of  the 
act  demonstrates  a  congressional  intent 
to  the  contrary.  The  comments 
maintained  that  there  are  truthful 
phrases,  other  than  those  recommended 
by  the  Panel  that  would  be  in  keeping 
with  the  conclusions  of  the  Panel. 

In  the  Federal  Register  of  May  1. 1086 
(51  PR  16258),  the  agency  published  a 
final  rule  changing  its  labeling  policy  for 
stating  the  indications  for  use  of  OTC 
drug  products.  Under  21  CFR  330.1(c)(2), 
the  label  and  labeling  of  OTC  drug 
products  are  required  to  contain  in  a 
prominent  and  conspicuous  location, 
either  (1)  the  specific  wording  on 
indications  for  use  established  under  an 
OTC  drug  monograph,  which  may 
appear  within  a  boxed  area  designated 
"APPROVED  USES";  (2)  other  wording 
describing  such  indications  for  use  that 
meets  the  statutory  prohibitions  against 
false  or  misleading  labeling,  which  shall 
neither  appear  within  a  boxed  area  nor 
be  designated  "APPROVED  USES";  or 
(3)  the  approved  monograph  language  on 
indications,  which  may  appear  within  a 
boxed  area  designated  "APPROVED 
USES,"  plus  alternative  language 
describing  indications  for  use  that  is  not 
false  or  misleading,  which  shall  appear 
elsewhere  in  the  labeling.  All  other  OTC 
drug  labeling  required  by  a  monograph 
or  other  regulation  (e.g.,  statement  of 
identity,  w^amings,  and  directions)  must 
appear  in  the  specific  wording 
established  under  the  OTC  drug 
monograph  or  other  regulation  where 
exact  language  has  been  established 
and  identified  by  quotation  marks,  e.g., 
21  CFR  201.63  or  330.1(g).  The  proposed 
rule  in  this  document  is  subject  to  the 
labeling  provisions  in  S  330.1(c)(2). 

37.  Several  comments  objected  to  the 
Panel's  recommendation  that  all  inactive 
ingredients  be  listed  in  the  labeling  of 
OTC  anorectal  drug  products.  The 
comments  argued  that  a  list  of  inactive 
ingredients  in  the  labeling  would  be 
meaningless,  confusing,  and  misleading 
to  most  consumers.  The  comments  noted 


that  the  act  does  not  require  that 
inactive  ingredients  of  drug  products  be 
included  in  labeling  and  argued  that 
listing  these  ingredients  would  obscure 
information  that  is  more  meaningful  to 
consumers. 

Two  of  the  comments  also  cited  the 
warning  recommended  by  the  Panel  in 
S  346.50(c)(5)  for  anorectal  drug 
products  containing  perfume  as  an 
example  of  labeling  related  to  inactive 
ingredients  that  should  not  be  required. 
This  warning  states,  "If  redness, 
burning,  itching,  swelling,  pain,  or  other 
symptoms  develop  or  increase, 
discontinue  use  and  consult  a 
physician."  One  comment  stated  that 
the  warning  would  be  confusing  to 
consumers  because  the  symptoms 
identified  in  the  warning  are  the  same 
as  those  that  the  product  is  intended  to 
treat  and  that  such  symptoms  obviously 
will  already  be  present.  Two  of  the 
comments  pointed  out  that  neither 
cosmetic  products  nor  soaps  are 
required  to  contain  a  warning  statement 
to  indicate  their  perfume  content. 

The  agency  agrees  that  the  Federal 
Food,  Drug,  and  Cosmetic  Act  does  not 
require  the  identification  of  all  inactive 
ingredients  in  the  labeling  of  OTC  drug 
products.  Section  502(e)  (21  U.S.C. 
352(e))  does  reniiire  disclosure  of  active 
ingredients  and  of  certain  ingredients, 
whether  included  as  active  or  inactive 
components  in  a  product.  Although  the 
act  does  not  require  the  disclosure  of  all 
inactive  ingredients  in  the  labeling  of 
OTC  drug  products,  the  agency  agrees 
with  the  Panel  that  listing  of  inactive 
ingredients  in  OTC  drug  product 
labeling  would  be  useful  information  for 
some  consumers.  Consumers  with 
known  allergies  or  intolerances  to 
certain  ingredients  would  then  be  able 
to  identify  substances  that  they  may 
wish  to  avoid. 

The  Proprietary  Association,  the  trade 
association  that  represents 
approximately  85  OTC  drug 
manufacturers  who  reportedly  market 
between  90  and  95  percent  of  volume  of 
all  OTC  drug  products  sold  in  the  United 
States,  has  established  guidelines  (Ref. 
1)  for  its  member  companies  to  list 
voluntarily  inactive  ingredients  in  the 
labeling  of  OTC  drug  products.  Under 
another  voluntary  program  begun  in 
1974,  the  member  companies  of  The 
Proprietary  Association  have  been 
including  the  quantities  of  active 
ingredients  on  OTC  drug  labels.  The 
agency  is  not  at  this  time  proposing  to 
require  the  listing  of  inactive  ingredients 
in  OTC  drug  product  labeling.  However, 
the  agency  commends  these  voluntary 
efforts  and  urges  all  other  OTC  drug 
manufacturers  to  similarly  label  their 
products. 


Reference 

(1)  "Guidelines  for  Disclosure  of  Inactive 
Ingredients  in  OTC  Medicines."  The 
Proprietary  Association,  Washington.  DC, 
|uly  12, 1984,  copy  included  in  OTC  Volume 
IZATFM. 

38.  Four  comments  objected  to  the 
Panel's  recommendation  that  the  term 
"anorectal"  be  used  in  the  statement  of 
identity  (§  346.50(a))  and  urged  the 
agency  to  use  instead  the  more  familiar 
term  "hemorrhoidal."  To  support  this 
position,  two  comments  submitted  the 
results  of  a  survey  of  144  consumers 
aged  18  and  older  to  determine  what 
percentage  of  consumers  understand  the 
word  "anorectal."  According  to  one 
comment,  the  survey  results  indicated 
that  70  percent  of  the  consumers  did  not 
understand  the  term  "anorectal."  The 
comments  further  argued  that  using  the 
term  "hemorrhoidal"  would  eliminate 
confusion  and  aid  consumers  in 
purchasing  a  product  to  help  treat 
specific  symptomology.  One  comment 
stated  that  the  term  "hemorrhoid"  has 
come  to  mean  more  than  clinically 
defined  hemorrhoids  and  that 
consumers  understand  this  term  as 
encompassing  various  kinds  of  anorectal 
discomforts  and  disorders.  Another 
comment  disliked  the  popular  use  of  the 
terms  "piles"  and  "hemorrhoids"  and 
commended  the  Panel  for  educating  the 
public  by  properly  defining  terms  used 
to  describe  anorectal  disorders. 

The  agency  could  not  evaluate  the 
merits  of  the  survey  because  only  the 
results  were  submitted,  and  no  details 
were  included.  However,  the  agency 
agrees  with  the  comments  in  principle 
that  the  term  "hemorrhoidal"  is  more 
familiar  and  understandable  to 
consumers  than  the  term  "anorectal." 
The  agency  further  believes  it  is 
important  to  educate  the  consumer  as  to 
the  proper  use  of  these  products.  The 
Panel  recommended  that  anorectal 
products  be  labeled  for  the  relief  of 
symptoms  associated  with  hemorrhoids, 
piles,  and  other  anorectal  disorders  and 
stated  that  consumers  must  be  able  to 
understand  the  information  presented  in 
labeling  in  order  to  use  these  products 
safely  and  effectively.  Therefore,  the 
agency  is  proposing  that  the  term 
"hemorrhoidal"  may  appear  alone  or  in 
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parentheses  next  to  the  term  "anorectal" 
in  the  statement  of  identity  for  all  OTC 
anorectal  drug  products  in  S  346.50(a].  In 
addition,  the  dosage  form,  e.g.,  cream, 
lotion,  or  ointment,  may  be  included  in 
the  statement  of  identity. 

39.  One  comment  pointed  out  that 
several  statements  of  identity  could  be 
required  for  petrolatum  because  the 
review  of  this  multipurpose  ingredient 
by  several  OTC  advisory  review  panels 
has  resulted  in  multiple  labeling 
requirements.  The  comment  noted  that 
statements  of  identity  of  "skin 
protectant"  and  "anorectal  agent"  or 
"anorectal  product"  have  already  been 
recommended  and  that  additional 
statements  of  identity  are  yet  to  come  in 
other  monographs.  The  comment 
recognized  the  need  for  a  statement  of 
identity  in  the  labeling  of  every  OTC 
drug  product,  but  argued  that  the  agency 
should  allow  a  single  statement  of 
identity  for  a  multipurpose  ingredient 
such  as  petrolatum.  The  comment 
contended  that  a  statement  such  as 
"topical  protectant  and  lubricant"  would 
adequately  cover  every  OTC  drug  use  of 
petrolatum  and  would  also  satisfy  the 
requirements  of  §  201.61(b)  (21  CFR 
201.61(b)). 

Petrolatum  has  been  placed  in 
Category  I  by  advisory  review  panels 
for  the  following  OTC  uses:  Ophthalmic 
emollient,  anorectal  agent,  and  skin 
protectant.  Ophthalmic  drug  products 
containing  petrolatum  are  sterile  to 
avoid  the  risk  of  contamination  and 
usually  are  marketed  with  indications 
for  ophthalmic  use  only,  but  other  OTC 
drug  products  containing  petrolatum 
could  be  labeled  for  both  anorectal  and 
skin  protectant  use.  The  comment's 
recommended  statement  of  identity, 
"topical  protectant  and  lubricant,"  does 
not  make  clear  that  such  a  product  could 
be  used  anorectally  and  therefore  does 
not  fully  satisfy  the  requirements  of 
§  201.61(b).  Concerning  the  comment's 
suggestion  to  use  "lubricant"  in  a 
statement  of  identity  for  petrolatum,  the 
agency  stated  in  the  tentative  final 
monograph  for  OTC  skin  protectant  drug 
products  that  the  term  "lubrication"  is  a 
cosmetic  claim.  (See  the  Federal 
Register  of  February  15, 1983;  48  FR 
6828.)  Likewise,  the  agency  believes  that 
"lubricant"  is  inappropriate  in  a 
statement  of  identity  for  OTC  anorectal 
drug  products. 

To  make  it  clear  to  consumers  that  the 
product  could  be  used  both  as  an 
anorectal  agent  and  as  a  skin  protectant, 
its  labeling  should  contain  the  statement 
of  identity,  indications,  warnings,  and 
directions  for  use  from  both 
rulemakings.  As  an  alternative, 
manufacturers  may  choose  to  label  the 


product  for  only  one  of  its  intended 
uses. 

In  this  tentative  fmal  monograph,  the 
agency  is  proposing  that  the  statement 
of  identity  for  petrolatum  be  "anorectal 
(hemorrhoidal),"  "hemorrhoidal," 
"anorectal  (hemorrhoidal)  (insert  dosage 
form,  e.  g.,  cream,  lotion,  or  ointment)," 
or  "hemorrhoidal  (insert  dosage  form, 
e.g.,  cream,  lotion,  or  ointment)."  (See 
comment  38  above.)  A  combined 
statement  of  identity  recognizing  the 
uses  established  in  both  monographs, 
e.g.,  "anorectal  (hemorrhoidal)/skin 
protectant,"  would  not  be  burdensome 
and  would  meet  the  requirements  of 
§  201.61(b). 

40.  One  comment  suggested  that,  to 
eliminate  duplication  of  words  or 
phrases,  §  346.50(b)  be  revised  to  permit 
combining  the  many  indications 
recommended  by  the  Panel,  provided 
that  the  combined  statement  is  clear  and 
understandable  with  no  change  in 
meaning  or  emphasis. 

The  agency  agrees  with  the  comment 
and,  consistent  with  the  format  and 
style  used  in  other  recently  published 
tentative  fmal  monographs,  proposes  to 
revise  the  general  indication  for  all 
anorectal  drug  products  in  §  346.50(b]  as 
follows:  ("For  the  temporary  relief  of," 
"Gives  temporary  relief  of."  or  "Helps 
reheve  the")  (as  an  option,  select 
neither,  one.  or  both  of  the  following: 
"local"  or  "anorectal")  [select  one  or 
more  of  the  following:  "discomfort" 
"itching,"  or  "itching  and  discomfort." 
followed  by:  "associated  with"  (select 
one  or  more  of  the  following: 
"hemorrhoids."  "anorectal  disorders." 
"inflamed  hemorrhoidal  tissues." 
"hemorrhoidal  tissues,"  "anorectal 
inflammation."  or  "piles 
(hemorrhoids).")]  (See  part  II.  paragraph 
B.9.  below.) 

In  addition  the  agency  has  also 
revised  the  indications  statements 
recommended  by  the  Panel  for  specific 
therapeutic  groups  for  clarity  and  to 
eliminate  duplicative  words  and  phases 
as  appropriate. 

41.  One  comment  questioned  why  the 
Panel  did  not  include  the  claim  "shrinks 
hemorrhoids"  for  anorectal  drug 
products  containing  zinc  oxide  and 
other  astringents.  The  comment  cited  the 
following  statement  from  a  medical 
reference  (Ref.  1):  "This  'astringent' 
(drawing  together)  action  is 
characterized  by  visible  contraction  of 
the  tissue,  blanching  and  wrinkling  of 
mucous  membranes  *   *  *.  The  principal 
astringents  are:  metallic  salts  *  *  *." 
The  comment  stated  that  zinc  salts, 
particularly  zinc  oxide,  are  considered 
typical  and  effective  astringents,  and 
requested  that  the  labeling  claim 


"shrinks  hemorrhoids"  be  allowed  for 
anorectal  preparations  containing  such 
astringents. 

The  Panel  did  not  specirically  address 
the  claim  "shrinks  hemorrhoids"  in 
relation  to  anorectal  astringents. 
However,  in  its  general  discussion  of 
astringents,  the  Panel  concluded  that  an 
effect  of  astringents  is  a  "decrease  in 
cell  volume  (implying  a  reduction  in 
swelling),"  but  that  this  effect  is  not 
sufficient  to  warrant  a  labeling  claim  for 
the  reduction  of  swelling  (45  FR  35645 
and  35649). 

In  its  discussion  of  Category  II 
labeling  for  vasoconstrictors,  the  Panel 
stated  that  the  applicability  of  claims 
such  as  "shrinks  hemorrhoids"  for 
certain  combinations  of  ingredients 
rested  primarily  on  a  definition  of  the 
word  "shrink"  (45  FR  35626).  Although 
the  Panel  generally  agreed  that  the  word 
"shrink"  refers  to  a  reduction  in  size, 
there  were  differing  opinions  on  whether 
this  signifies  a  temporary  phenomenon 
or  implies  a  permanent  change.  The 
Panel  stated  that  consumers  would 
probably  consider  that  a  permanent 
change  is  to  be  expected.  However,  data 
submitted  to  the  Panel  indicated  that 
vasoconstrictors  produce  a  temporary 
reduction  in  swelling,  and  rebound 
swelling  may  occur  in  the  long  run. 
Thus,  the  Panel  found  that  an  anorectal 
vasoconstrictor  can  "temporarily  reduce 
swelling"  or  "temporarily  shrinks"  and 
that  these  words  sufficiently  conveyed 
the  usefulness  of  vasoconstrictors  in  the 
short-term  treatment  of  anorectal 
symptoms  (45  FR  35626).  The  agency 
concurs.  (See  the  indications  for 
vasoconstrictors  in  §  346.50(b)(2)(ii)  of 
the  tentative  Hnal  monograph.) 

The  comment  did  not  submit  any  data 
to  show  that  astringents  effectively 
shrink  hemorrhoids  even  temporarily. 
Therefore,  the  agency  has  no  basis  for 
including  the  requested  claim  for 
anorectal  astringents  in  this  tentative 
final  monograph. 

Reference 

(1)  SoUman,  T.,  "Local  Irritants,  Corrosives 
and  Astringents,"  in  "A  Manual  of 
Pharmacology,"  W.B.  Saunders  Co.. 
Philadelphia,  p.  139. 1957. 

42.  Three  comments  objected  to  the 
Panel's  recommendation  in  §  346.50(c) 
that  warning  statements  be  placed  in  a 
"box  border"  and  printed  in  black  ink  or 
the  most  prominent  color  of  the  label. 
The  comments  argued  that  a  "box 
border"  is  not  only  inappropriate  but 
also  counterproductive  because 
indiscriminately  highlighting  multiple 
minor  warnings,  such  as  those 
•recommended  by  the  Panel,  would 
increase  the  probability  that  serious 
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hazards  will  be  ignored  in  other 
situations.  Two  of  the  comments  argued 
that  there  are  no  wamingi  regarding  the 
use  of  anorectal  preparations  that  justify 
a  "box  border"  reqoiremenL  The 
comments  stated  that  FDA  qiedfies 
only  two  uses  for  "box  borders":  To 
convey  important  informatioo  to 
physicians  regarding  indications  for 
drugs  found  to  be  lets  than  effective  in 
the  Drug  Efficacy  Study  (21  CFR 
2O1.20O),  and  to  warn  against  serious  or 
even  life-threatening  toxic  effects  of 
prescription  drugs  (21  CFR  201.316]. 

The  agency  agrees  with  the  comments 
that  a  "box  border'*  should  be  reserved 
for  special  information  diat  should  be 
highlighted  to  prevent  potential  serious 
hazards.  This  requirement  is  not 
justified  for  any  of  the  OTC  anorectal 
drug  product  warnings,  and  in  fact  there 
have  been  only  two  instances  so  far  in 
the  OTC  drug  review  in  which  the. 
agency  believed  a  "box  bmder"  was 
justified.  The  first  instance  was  in  the 
tentative  Hnal  monograph  for  OTC 
emetic  drug  products,  published  in  the 
Federal  Register  of  September  5, 1978 
(43  PR  39544).  in  which  the  agency 
proposed  that  the  warning  "Call  a 
physician,  Poison  Control  Center,  or 
emergency  room  for  advice  before  using, 
and  call  immediately  if  vomiting  does 
not  occur  within  20  minutes  after  a 
second  dose  has  been  given"  be  printed 
in  red  and  conspicuously  boxed.  The 
second  instance  was  in  the  Federal 
Register  of  May  1, 1986  (51 FR 16258]  in 
which  the  agency  publislied  a  final  rule 
that  amended  the  exclusivity  policy  and 
established  new  labeling  requirements 
for  OTC  drug  products.  The  final  rule 
provides  manufacturers  three 
alternatives  for  tfie  labeling  of  OTC  dmg 
products.  One  of  thoee  alternatives 
provides  that  the  label  and  labeUng 
contain  in  a  prominent  and  conspicuous 
location  indications  for  use  diat  have 
been  established  under  a  final  OTC  drug 
monograph.  At  the  option  of  the 
manufacturer,  this  labeling  may  be 
designated  "APPROVED  USES."  or  be 
given  a  similar  permitted  designation, 
each  time  it  appears  in  the  labeling.  If 
the  "APPROVED  USES"  or  a  similar 
designation  is  used,  the  labeling 
involved  shaD  appear  within  a  boxed 
area.  Other  applicable  labeling,  e.g., 
warnings  and  directions,  may  be 
included  in  the  boxed  area,  in  which 
case  the  boxed  area  shall  be  designated 
"APPROVED  INFORMATION"  rather 
than  "APPROVED  USES." 

As  the  comment  noted,  the  Panel  also 
recommended  that  warnings  on 
anorectal  drug  products  be  printed  in  a 
special  type.  size,  or  color  or  be 
illustrated  to  aid  consumers.  The  agency 


does  not  believe  that  these 
recommendations  are  necessary  to 
ensure  proper  labeling  of  these  products 
and  is  not  including  them  in  this 
tentative  final  monograph. 

43.  Two  coaments  lequested  deletion 
of  the  pregnancy  warning  recommended 
by  die  Panel  in  i  yt&S0M{7){i)  for  all 
intrarectal  products  exoept  protectants. 
The  warning  states,  "The  safely  of  this 
product  has  not  been  estabbahed  for  use 
by  pregnant  women  or  by  nursing 
mothers."  The  comments  stated  diat  the 
Panel  had  no  evidence  to  show  any  risk 
to  pregnant  or  nursing  women  from  the 
use  of  intrarectal  products.  One 
comment  contended  that  the  Panel  was 
"merely  expressing  its  belief  that  it  is  a 
good  policy  for  pregnant  or  nnrsing 
women  to  take  no  more  drugs  than  are 
essential"  The  comment  stated  that 
warnings  based  on  a  speculative 
hypothesis  would  only  serve  to  dilute 
the  importance  of  other  warnings  and 
that  if  the  Panel's  warning  were  heeded. 
pregnant  women  would  be  deprived  of 
the  use  of  products  that  could  relieve 
some  of  the  major  discomforts  of 
pregnancy. 

A  final  rule  requiring  a  warning 
concerning  the  use  of  OTC  drugs  by 
pregnant  or  nursing  women  was 
published  in  the  Federal  Register  of 
December  3. 1982  (47  FR  54750).  This 
warning  (21  CFR  201.63)  is  specific  to 
OTC  drugs  that  are  intended  for 
systemic  absorption  and  th«efore  is  not 
required  for  OTC  anorectal  drug 
products  that  are  intended  for  local 
effect. 

44.  Three  comments  objected  to  the 
Panel's  recommended  7-day  use 
limitation  in  §  346.50(cHl).  "If  symptoms 
do  not  improve,  do  not  use  this  product 
for  more  than  7  days  and  consult  a 
physiciein."  Two  of  the  comments 
contended  that  this  limitation  is 
arbitrary  and  unsupported  by 
documentation.  The  third  comment 
contended  that  minor  anorectal 
conditions  normally  are  amenable  to  a 
2-week  treatment  period  before  a  doctor 
should  be  consulted. 

The  purpose  of  a  limitaticn-of-use 
statement  on  a  product  is  to  inform  the 
consumer  of  the  period  of  time  that  is 
reasonable  to  allow  for  symptoms  to 
begin  to  show  improvement  or  to  clear. 
The  Panel  concluded  that  symptoms  of 
minor  anorectal  disorders  that  can  be 
self-treated  should  be  significantly 
relieved,  if  not  completely  cleared,  in  7 
days.  The  Panel  was  concerned  that  the 
continued  self-treatment  oi  the 
symptoms  associated  with  hemorrhoids 
and  other  anorectal  conditions  may 
mask  more  serious  medical  problems, 
such  as  anal  fissures,  fistulae, 


abscesses,  anal  warts,  or  fecal 
impactions.  The  Panel  believed  that  if 
symptoms  do  not  re^rand  to  self- 
treatment  in  7  days,  the  condition  could 
be  a  serious  one,  requiring  {wofessional 
diagnosis  and  treatment 

The  comments  did  not  submit  any 
data  to  show  that  more  than  7  days  may 
be  required  to  obi  sin  benefits  from  OTC 
anoTTCtal  drag  products.  Therefore,  the 
agency  proposes  that  die  7-day 
Umitation  be  retained,  but  is  revising 
this  warning  to  advise  consumers  that  a 
doctor  should  also  be  consulted  if  the 
condition  worsens.  The  revised  warning 
is  proposed  as  follows:  "If  condition 
worsens  or  does  not  improve  within  7 
days,  consult  a  doctor." 

45.  Two  comments  suggested  revising 
the  Panel's  recommended  warning 
statement  in  |  34&50(c)(7Ku)  that  is 
specific  to  intrarectal  products  to  be 
used  wid)  qiecial  applicators,  such  as 
pile  pipes  or  other  mechanical  devices. 
The  warning  states,  "Do  not  use  this 
product  if  the  introduction  into  the 
rectum  causes  additional  pain.  Consult  a 
physician  prompdy."  One  of  the 
comments  contended  that  less  trauma 
would  result  by  applying  the  product 
intrarectaily  with  the  fingers  and 
suggested  that  the  warning  state,  "If  use 
of  (device)  is  painful  apply  with 
fingers."  'The  other  comment  noted  that 
no  comparable  warning  was  proposed 
for  suppositories,  which  usually  cause 
some  initial  discomfort  upon  insertion, 
and  suggested  that  the  warning  be 
deleted  or  altered  to  reflect  common  use 
conditions  for  products  used  with 
applicators. 

The  Panel  stated  that  special 
applicators,  such  as  pile  pipes,  are  used 
to  allow  the  introduction  of  a 
preparation  above  the  anal  sphincter  so 
that  it  may  remain  in  contact  with  the 
rectal  mucosa  where  atten^ited 
insertion  of  an  ointment  by  the  finger  is 
not  apt  to  be  successful  (45  FR  35589). 
However,  the  Panel  was  concerned  that 
there  is  some  danger  that  the  rectal 
mucosa  can  be  perforated  if  a  special 
applicator,  such  as  a  pile  pipe,  is  not 
inserted  into  the  rectum  correctly. 
Accordingly,  the  Panel  believed  that  the 
warning  it  recommended  was  necessary 
to  alert  consumers  that  there  should  not 
be  any  additional  pain  (caused  by 
further  injury)  with  the  use  of  a  pile 
pipe.  The  warning  was  not  intended,  as 
suggested  by  the  comment  to  alert 
consumers  about  any  discomfort  that 
may  occur  from  the  insertion  of  a  pile 
pipe  or  a  suppository.  The  agency  agrees 
with  the  Panel  that  the  warning  is 
beneficial  but  is  revising  it  for  clarity  as 
follows:  "Do  not  use  this  product  with 
an  applicator  if  the  introduction  of  the 
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applicator  into  the  rectum  causes 
additional  pain.  Consult  a  doctor 
promptly." 

46.  One  comment  stated  that  the  Panel 
did  not  adequately  define  the  terms 
"internal"  and  "external"  for  the 
purpose  of  describing  "locus  and 
necessary  sites  of  treatment  of  anal/ 
rectal  irritation."  The  comment 
contended  that  many  of  the  Panel's 
statements  "imply  that  the  entire  anal 
canal  is  a  portion  of  the  anal/rectal 
'interior,'  "  but  that  this  "interior"  area 
is  not  a  proper  location  for  application 
of  certain  hemorrhoidal  ingredients.  The 
comment  objected  to  the  Panel's 
recommended  warnings  in  §  346.52(c)(2) 
for  hemorrhoidal  products  containing 
local  anesthetics  for  external  use  only, 
"Caution:  This  product  is  for  external 
use  only.  Do  not  apply  inside  the  rectum 
in  any  way."  and  in  §  346.50(c)(6)  for 
products  for  external  use  only,  "Do  not 
put  this  product  into  the  rectum  by  using 
fingers  or  any  mechanical  device  or 
applicator." 

The  comment  argued  that  these 
warnings  can  be  construed  by  the 
general  public  as  prohibiting  insertion  of 
certain  hemorrhoidal  drug  preparations 
into  the  anal  canal,  but  that  this 
apparently  was  not  the  Panel's  intended 
meaning.  The  comment  added  that  if 
these  warnings  go  uncorrected, 
misinterpretation  by  the  general  public 
"will  result  in  a  great  deal  of 
unalleviated  consumer  'hemorrhoidal' 
discomfort."  The  comment  stated  that 
pain  stemming  from  irritation  in  the  anal 
canal  below  the  mucocutaneous  junction 
can  be  effectively  treated  only  by 
"internal"  application  (insertion  through 
the  anal  canal  and  into  the  rectum)  of  a 
hemorrhoidal  drug  preparation.  The" 
comment  described  certain 
suppositories  and  ointments  that  liquefy 
when  inserted  and  then  work  their  way 
down,  through,  and  over  the  cutaneous 
area  below  the  mucocutaneous  junction. 
The  comment  contended  that  the  Panel's 
conclusions  concerning  the  use  of  an 
anesthetic  in  a  hemorrhoidal  drug 
product  do  not  make  allowance  for  the 
internal  use  of  suppositories  and 
ointments  for  the  treatment  of  skin  in 
the  anal  canal  below  the  mucocutaneous 
junction.  The  comment  urged  that  the 
Panel's  defmitions  of  "external"  and 
"internal"  and  its  recommended  labeling 
be  clarified  to  promote  correct  consumer 
use  of  these  products. 

The  Panel  used  the  term  "external," 
but  not  the  word  "internal,"  preferring 
"intrarectal"  instead.  The  Panel 
consistently  referred  to  the  skin  of  the 
perianal  area  and  the  skin  of  the  anal 
canal  up  to  the  mucocutaneous  junction 
as  external,  and  to  the  mucous 


membranes  above  the  mucocutaneous 
junction,  i.e..  in  the  rectum,  as 
intrarectal.  It  is  apparent  that,  in  the 
Panel's  view,  the  point  of  distinction 
between  "external"  and  "internal"  use 
was  the  mucocutaneous  junction.  The 
agency  believes  that  the  Panel's 
definition  of  external  use  and  intrarectal 
use  are  appropriate.  Therefore,  the 
agency  is  proposing  those  defmitions  in 
this  tentative  final  monograph. 

The  comment  is  correct  in  stating  that 
the  Panel  did  not  recommend  labeling 
for  the  intrarectal  application  of 
suppositones  and  ointments  containing 
a  local  anesthetic  to  reheve  pain 
stemming  from  irritation  outside  the 
rectum  (i.e..  in  the  anal  canal  below  the 
mucocutaneous  junction  and  perianal 
area).  Although  the  comment  contends 
that  such  an  intrarectal  application 
would  be  effective  because  of 
liquefaction  of  the  product  and 
subsequent  seepage  through  the  anal 
canal,  the  Panel  considered  seepage 
only  within  the  context  of  an  incontinent 
anal  sphincter  and  not  within  the 
context  that  an  incontinent  anal 
sphincter  would  provide  a  means  to 
relieve  external  symptoms  on  the  skin  of 
the  perianal  area  and  the  anal  canal. 
Rather,  the  Panel  considered  intrarectal 
application  only  for  local  effect  inside 
the  rectum.  The  comment  provided  no 
data  to  alter  the  Panel's 
recommendations,  and  the  agency 
believes  that  the  intrarectal  application 
of  a  suppository  or  ointment  is  not  an 
appropriate  means  to  alleviate  external 
symptoms  through  liquefaction  and 
seepage.  Further,  the  agency  disagrees 
with  the  comment's  argument  that  the 
Panel's  recommended  warnings  will 
result  in  a  great  deal  of  unalleviated 
consumer  "hemorrhoidal  discomfort." 
Most  of  the  ingredients  included  in  the 
tentative  final  monograph,  but  not  local 
anesthetics,  may  be  used  intrarectally  to 
alleviate  discomfort.  The  Panel's 
recommended  warnings  would  only 
apply  to  the  small  number  of  OTC 
anorectal  drug  products  to  be  used 
externally  only.  Accordingly,  the  general 
warning  for  any  anorectal  ingredient 
intended  for  external  use.  as 
recommended  by  the  Panel  in 
§  346.50(c)(6).  is  being  included  in  this 
tentative  final  monograph,  but  has  been 
redesignated  as  §  346.50(c)(4).  However, 
the  warning  recommended  by  the  Panel 
in  §  346.52(c)(2)  for  products  containing 
local  anesthetics  for  external  use  is  not 
being  proposed  in  this  tentative  final 
monograph  because  it  is  repetitive  of  the 
warning  proposed  §  346.50(c)(4). 

47.  One  comment  disagreed  with  the 
warning  recommended  by  the  Panel  in 
§  346.54(c),  "Do  not  use  this  product  if 


you  have  heart  disease,  high  blood 
pressure,  hyperthyroidism,  diabetes, 
difficulty  in  urination,  or  are  taking 
tranquilizers  or  nerve  pills."  The 
comment  stated  that  this  warning  would 
virtually  eliminate  the  use  of  OTC 
anorectal  drug  products  containing 
vasoconstrictor  active  ingredients  by  a 
large  number  of  persons  over  35  years  of 
age  who  self-treat  hemorrhoidal 
disorders.  The  comment  recommended 
substituting  a  cautionary  statement  in 
place  of  the  phrase  "do  not  use." 

The  agency  has  reviewed  the  Panel's 
general  discussion  of  vasoconstrictors 
(45  FR  35620)  and  the  warning 
recommended  in  §  346.54(c)  and  has 
compared  this  warning  with  the 
warnings  proposed  for  vasoconstrictor 
active  ingredients  in  the  final 
monograph  for  OTC  bronchodilator  drug 
products,  published  in  the  Federal 
Register  of  October  2. 1986  (51  FR 
35326).  and  in  the  tentative  final 
monograph  for  OTC  nasal  decongestant 
drug  products,  published  in  the  Federal 
Register  of  January  15, 1985  (50  FR  2220). 
The  Panel  stated  that  a  concomitant 
effect  occurs  on  receptors  in  the  heart 
and  lungs  when  vasoconstrictors  are 
applied  to  receptors  in  the  anorectal 
area  (45  FR  35620).  Because  of  these 
potentially  serious  side  effects  and 
because  useful  effects  are  achieved  with 
minimum  quantities  of  vasoconstrictors, 
the  Panel  recommended  that  the  safe 
OTC  anorectal  dosages  of 
vasoconstrictors  be  equivalent  to  safe 
intravenous  dosages.  "The  Panel  stated 
that  when  vasoconstrictors  are  used  in 
these  doses  for  local  effect,  undesirable 
systemic  effects  can  be  avoided  (45  FR 
35621). 

However,  the  Panel  recommended  the 
warning  in  §  346.54(c)  to  alert 
consumers  to  undesirable  side  efl'ects 
that  can  occur  if  systemic  absorption 
occurs  from  either  external  or  intrarectal 
application.  These  side  effects  can 
include  elevated  blood  pressure,  cardiac 
arrhythmia  or  irregular  heart  rate, 
central  nervous  system  disturbance  or 
nervousness,  tremor,  sleeplessness,  and 
aggravation  of  symptoms  of 
hyperthyroidism.  Prolonged  use  of 
excessive  dosage  can  also  lead  to 
anxiety  or  paranoia  (45  FR  35621). 

The  agency  concludes  that 
vasoconstrictors  used  in  the  anorectal 
area,  if  absorbed,  could  cause  the  same 
undesirable  l^stemic  effects  as 
vasoconstrictors  used  as 
bronchodilators  and  nasal 
decongestants,  but  that  significant 
absorption  is  unlikely  to  occur  when 
vasoconstrictors  are  used  externally  on 
intact  skin  for  a  short  time.  However, 
because  the  skin  of  the  anorectal  area  is 
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usually  abraded,  and  swollen 
hemorrhoids  may  l>e  present,  there  is  an 
increased  potential  for  systemic 
absorption  of  vasoconstrictors  used 
externally. 

Therefore,  the  agency  agrees  with  the 
Panel  that  a  warning  for  anorectal 
vasoconstrictors  is  appropriate  for  both 
external  and  intrarectal  use;  however, 
the  agency  is  proposing  an  expanded 
warning  in  this  tentative  final 
monograph  to  be  consistent  with  the 
warnings  required  for  these  drugs  when 
used  as  bronchodilators  and  nasal 
decongestants.  The  revised  warning 
reads  as  follows  for  externally  applied 
anorectal  vasoconstrictors:  "Do  not  use 
this  product  if  you  have  heart  disease, 
high  blood  pressure,  thyroid  disease, 
diabetes,  or  difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland  unless 
directed  by  a  doctor."  In  addition,  the 
phrase  "*  *  *  or  are  taking  tranquilizers 
or  nerve  pills"  recommended  by  the 
Panel  in  §  346.54(c)  is  changed  to  the 
following  standard  drug  interaction 
precaution  that  appears  in  the 
bronchodilator  final  monograph  for  drug 
products  containing  ephedrine  and 
epinephrine  and  in  the  nasal 
decongestant  tentative  final  monograph 
for  drug  products  containing 
phenylephrine  hydrochloride  for  oral 
use:  "Do  not  use  this  product  if  you  are 
presently  taking  a  prescription  drug  for 
high  blood  pressure  or  depression, 
without  first  consulting  your  doctor." 

Because  of  the  seriousness  of  the  side 
effects  that  may  occur  if 
vasoconstrictors  are  systemically 
absorbed,  cautionary  language,  as 
suggested  by  the  conunent,  would  not  be 
adequate  to  alert  consumers.  However, 
the  agency  has  added  to  the  warnings 
the  qualifying  phrases  "unless  directed 
by  a  doctor,"  "consult  your  doctor,"  and 
"without  first  consulting  your  doctor"  to 
make  it  clear  that  consumers  laTPhom 
the  warnings  are  directed  may  not  nfeed^" 
to  completely  forgo  the  use  of  these 
products,  but  may  be  able40  use  them 
under  the  advice  or  supervision  of  a 
doctor.  Based  on  the  bronchodilator 
final  monograph,  the  agency  is 
proposing  the  following  additional 
warning  for  anorectal  drug  products 
containing  ephedrine:  "Some  users  of 
this  product  may  experience 
nervousness,  tremor,  sleeplessness, 
nausea,  and  loss  of  appetite.  If  these 
symptoms  persist  or  become  worse, 
consult  your  doctor." 

48.  One  comment  stated  that  the 
warnings  recommended  for  all  anorectal 
drug  products  in  S  34&50(c}  (1),  (2).  and 
(3)  should  not  apply  to  petrolatum. 
Concerning  the  weuming  in  §  346.50(c)(1), 
"If  symptoms  do  not  improve,  do  not  use 


this  product  for  more  than  seven  days 
and  consult  a  physician,"  the  comment 
argued  that  the  use  of  this  ingredient  for 
more  than  7  days  would  not  be 
hazardous  per  se  because  petrolatum  is 
remarkably  safe  and  does  not  cause  any 
allergic  reaction  or  skin  irritation. 

The  conunent  stated  that  the  warning 
in  §  346.50(c)(2).  "Do  not  exceed  the 
recommended  daily  dosage  except 
under  the  advice  and  supervision  of  a 
physician."  would  clutter  the  label 
without  benefit  to  the  consumer  because 
petrolatum  can  be  appUed  Uberally  to 
the  affected  anorectal  area  without 
hazard  to  the  patienL 

Concerning  the  warning  in 
§  346.50(c)(3).  "If  itching  persists  for 
more  than  7  days,  consult  a  physician." 
the  comment  argued  thai  7  days  is  an 
arbitrary  limitation  because  the  dividing 
line  between  acute  and  chronic 
conditions  has  not  been  shown  to  be  7 
days.  The  comment  added  that  including 
the  warnings  in  §  346.50(c)  (1)  and  (3) 
would  be  redundant.  The  comment 
stated  that  the  following  warning  is 
appropriate  for  petrolatum:  "If 
symptoms  continue  to  occur  or  increase, 
consult  physician." 

The  warning  recommended  by  the 
Panel  in  §  346.50(c)(1)  is  a  general 
warning  for  all  anorectal  drug  products 
and  is  intended  to  inform  the  consumer 
of  the  period  of  time  that  is  reasonable 
to  allow  for  symptoms  of  anorectal 
disorders  to  begin  to  show  improvement 
or  to  clear.  As  discussed  in  comment  44 
above,  the  agency  is  proposing  that 
§  346.50(c)(1)  be  revised  in  this  tentative 
final  monograph  to  read  as  follows:  "If 
condition  worsens  or  does  not  improve 
within  7  days,  consult  a  doctor."  The 
agency  concludes  that  this  warning 
should  be  required  for  all  anorectal 
drugs,  including  petrolatum,  in  order  to 
provide  the  consumer  with  appropriate 
limitation-of-use  information  for  OTC 
anorectal  drug  products.  The  warning 
suggested  by  the  comment  did  not 
include  this  information. 

The  warning  in  §  346.S0(c)(2)  is  also  a 
general  warning  for  all  anorectal  drug 
products.  In  the  tentative  final 
monograph  for  OTC  skin  protectant  drug 
products,  published  in  the  Federal 
Register  of  February  15. 1983  (48  FR 
6820),  the  agency  proposed  that  the 
directions  fat  use  for  petrolatum  state, 
"Apply  Uberally  as  often  as  necessary." 
Because  a  warning  such  as  in 
§  346.50(c)(2)  is  not  required  for 
petrolatum  in  the  skin  protectant 
tentative  final  monograph,  the  agency  is 
proposing  that  petrolatum  be  exempt 
from  this  warning  in  this  tentative  final 
monograph. 


The  general  warning  recommended  by 
the  Panel  in  |  348.50(c)(3)  for  all 
anorectal  drug  products  specifically 
addresses  the  condition  of  itching.  As 
revised,  the  warning  in  §  346.50(c)(1), 
which  addresses  all  conditions,  makes 
the  warning  in  §  346.50(c)(3)  repetitive 
and  unnecessary  and  it  is  not  included 
in  this  tentative  final  monograph. 

49.  One  comment  stated  that  the 
directions  for  anorectal  drug  products 
recommended  by  the  Panel  in 

§  346.50(d)  should  not  be  Usted 
separately  for  external  and  intrarectal 
use.  The  comment  contended  that  the 
directions  would  be  understood  without 
putting  them  under  separate  headings, 
and  that  repeating  each  set  of  directions 
"for  all  products '  is  redundant  and 
contributes  to  label  clutter. 

The  agency  agrees  with  the  comment. 
As  the  Panel  noted,  many  anorectal 
products  may  be  used  externally  as  well 
as  intrarectally.  The  agency 
acknowledges  this  fact  and  has 
developed  directions  for  use  in  this 
tentative  final  monograph  that  take  into 
account  the  dual  use  of  many  of  these 
products.  However,  there  is  certain 
additional  directions  information  that 
applies  to  intrarectal  use  only,  e.g.,  use 
of  a  special  applicator  to  apply  the 
product  into  the  rectum.  In  those  cases, 
the  agency  believes  that  a  special 
heading  indicating  that  these  directions 
apply  to  intrarectal  use  is  appropriate. 

50.  Four  comments  opposed,  and  one 
comment  favored,  the  following 
directions  recommended  by  the  Panel  in 
§  346.50(d)(2)  for  all  anorectal  drug 
products:  "When  practical  wash  the 
anorectal  area  with  mild  soap  and  warm 
water  and  rinse  off  all  soap  before 
application  of  this  product."  The 
comments  contended  that  the  statement 
is  impractical  and  inappropriate  and 
that  it  is  not  always  convenient  or  even 
possible  for  the  consumer  to  wash  the 
anorectal  area,  especially  after  each 
bowel  movement  or  when  away  from 
home.  The  comments  argued  that  the 
Panel  did  not  present  evidence  that 
washing  is  safe  and  effective  and  that 
washing  might  not  serve  a  useful 
purpose,  but  instead  might  aggravate 
painful  burning  and  itching  disorders. 
Two  comments  further  stated  that 
cleansing  pads  are  a  more  comfortable 
alternative  if  soap  and  water  irritate 
sensitive  or  broken  skin.  The  conunent 
in  favor  of  these  directions  conunended 
the  Panel  for  emphasizing  good  anal 
hygiene  when  treating  anorectal 
disorders. 

The  Panel  was  concerned  about  the 
importance  of  anal  hygiene  and  stated 
that  washing  the  anorectal  area  daily 
and  after  each  bowel  movement  with 
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soap  and  water  and  then  carefully 
removing  the  soap  greatly  aids  in  the 
relief  of  anorectal  symptoms  and  may 
prevent  recurrence  of  perianal  itching 
(45  FR  35584).  The  Panel  also 
emphasized  that  to  avoid  fiu-ther 
irritation,  the  skin  of  the  perianal  area 
should  be  patted  or  blotted  rather  than 
rubbed  dry. 

The  agency  agrees  with  the 
comments'  suggestion  that  cleansing 
pads  are  a  suitable  alternative  to 
washing  with  soap  and  water,  but 
recognizes  that  cleansing  pads  may  not 
always  be  available.  Accordingly,  the 
directions  proposed  in  this  tentative 
final  monograph,  which  appear  in 
§  346.50(d)(1),  have  been  revised  for 
clarity.  In  addition,  the  directions  have 
also  been  revised  because  the  agency  is 
not  including  the  Panel's  recommended 
warning  in  §  346.50(c)(7)(iii)  for  certain 
products  for  intrarectal  use,  "Do  not  use 
this  product  in  children  under  12  years 
of  age  except  under  the  advice  and 
supervision  of  a  physician."  Rather,  the 
directions  in  §  346.50(d)(i)  of  this 
tentative  final  monograph  have  been 
revised  to  state  clearly  that  a  doctor 
should  be  consulted  before  using  any 
anorectal  drug  product  in  children  under 
12  years  of  age  to  be  more  consistent 
with  the  Panel's  general  discussion  on 
pediatric  dosages  in  which  the  Panel 
stated  that  most  anorectal  disorders  in 
children  are  brought  to  a  physician  for 
evaluation  and  treatment  (45  FR  35579). 
In  light  of  the  revised  directions,  the 
agency  believes  that  the  warning 
recommended  by  the  Panel  is  repetitious 
and  unnecessary.  The  revised  directions 
are  as  follows:  "Adults:  "When 
practical,  cleanse  the  affected  area" 
(select  one  or  both  of  the  following: 
"with  mild  soap  and  warm  water  and 
rinse  thoroughly"  or  "by  patting  or 
blotting  with  an  appropriate  cleansing 
pad").  "Gently  dry  by  patting  or  blotting 
with  toilet  tissue  or  a  soft  cloth  before 
application  of  this  product."  (Other 
appropriate  directions  may  be  inserted 
here.)  "Children  under  12  years  of  age: 
consult  a  doctor." 

51.  One  comment  urged  deletion  of  the 
phrase  "or  as  directed  by  a  physician" 
from  the  directions  for  petrolatum 
recommended  by  the  Panel  in 
§  346.56(d).  The  comment  contended 
that  the  phrase  is  unnecessary  and 
irrelevant  for  petrolatum  because 
petrolatum  is  not  usually  prescribed  by 
physicians,  and  therefore  its  use  is 
rarely  directed  or  supervised  by  a 
physician.  The  conunent  further 
contended  that  in  the  unusual  case 
when  a  physician  does  direct  the  use  of 
petrolatum,  the  physician's  directions  to 
the  patient  would  take  precedence  over 


the  label  directions  without  the  need  for 
a  statement  to  that  effect  on  the  label. 

The  agency  agrees  with  the  comment 
that  the  phrase  "or  as  directed  by  a 
physician"  is  unnecessary  in  the 
directions  for  petrolatum.  In  addition, 
the  agency  believes  that  this  phrase  is 
unnecessary  for  any  OTC  anorectal  drug 
product  and  is  not  including  it  in  this 
tentative  final  monograph.  Deleting  this 
phrase  makes  the  directions  for  all 
anorectal  drug  products  consistent  with 
the  directions  for  other  OTC  topically 
applied  ingredients  contained  in  other 
tentative  final  monographs,  i.e.,  skin 
protectants  and  external  analgesics. 
(See  comment  28  above.) 

52.  One  comment  objected  to  several 
of  the  Panel's  Category  II  labeling 
recommendations  as  being  excessive 
and  unnecessary.  The  comment 
disagreed  with  the  Panel's  conclusion  at 
45  FR  35602  that  the  labeling  claims 
"simple  anorectal  irritation,"  "anorectal 
disorders,"  and  "simple  inflammatory 
rectal  conditions"  are  too  general  and 
contended  that  these  terms  are  intended 
to  encourage  OTC  hemorrhoidal  drug 
use  only  in  cases  in  which  medical 
supervision  is  unnecessary.  The 
comment  added  that  labeling  a 
hemorriioidal  product  for  a  "simple 
anorectal  condition"  may  be  the  best 
method  of  encouraging  consumers  to 
obtain  medical  advice  if  the  condition 
persists  or  becomes  a  "complicated" 
anorectal  condition. 

The  agency  agrees  with  the  Panel  that 
labeling  claims  such  as  "simple 
anorectal  irritation,"  "anorectal 
disorders,"  and  "simple  inflammatory 
rectal  conditions"  are  too  general  or 
unclear  if  used  alone  (45  FR  35602). 
Further,  the  agency  fmds  that  sudi 
labeling  claims,  when  used  alone,  could 
imply  that  OTC  anorectal  drug  products 
treat  diseases  or  conditions  rather  than 
relieve  symptoms  and,  therefwe,  should 
remain  in  Category  II.  However,  when 
these  terms  or  similar  terms  are  used       ^ 
with  additional  language  describing  the 
relief  of  associated  symptoms,  e.g., 
itching,  discomfort,  etc.,  the  resultir>g 
labeling  claims  clearly  describe  that 
OTC  anorectal  drugs  are  primarily  fot 
the  relief  of  symptoms  and  not  the 
treatment  of  disease.  Therefore,  the 
agency  is  not  proposing  that  the  terms 
recommended  by  the  comment  be  used 
alone  as  labeling  for  anorectal  drug 
products.  However,  these  terms  or 
similar  terms  when  used  with  additional 
language  are  included  in  the  labeling 
proposed  in  §  346.50(b).  (See  comment 
40  above.) 

53.  One  comment  objected  to  the 
Panel's  criticism  of  labeling  claims  that 
may  cause  the  consumer  to  believe  that 


certain  hemorrhoidal  drug  products  are 
superior  to  other  available  products  for 
any  of  a  number  of  reasons  (45  FR 
35602)  and  what  the  comment  described 
as  the  Panel's  impression  that  one 
hemorrhoidal  drug  product  is  as  good  as 
another. 

The  Panel  gave  the  following 
examples  of  labeling  that  may  cause  the 
consumer  to  believe  that  certain 
products  are  superior  to  other  available 
products:  "Contains  no  narcotic, 
anesthetic,  or  habit  forming 
ingredients,"  "nonnarcotic,"  "without 
the  use  of  narcotics,"  or  "contains  no 
stinging,  smarting  astringents"  (45  FR 
35602).  The  Panel  stated  that  these 
claims  clearly  imply  a  stronger  or  more 
effective  product,  greater  safety,  and 
that  other  products  are  narcotics, 
anesthetics,  or  astringents  and  are 
harmful  without  any  evidence  that  this 
is  so.  The  agency  has  reviewed  currently 
marketed  products  and  finds  no  known 
mariceted  OTC  anorectal  drug  products 
that  contain  narcotics.  Therefore,  the 
agency  beheves  it  would  be 
inappropriate  for  manufacturers  to  state 
in  the  labeling  of  these  products  that  the 
product  "contains  no  narcotic." 
However,  because  anesthetics  are 
present  in  some  OTC  anorectal 
products,  manufacturers  could  state  in 
their  labeling,  if  they  wish,  that  the 
product  "contains  no  anesthetic."  The 
agency  is  not  aware  of  any  data  that 
show  that  astringents  incorporated  into 
an  ointment  or  suppository  base  cause 
stinging  and  smarting  in  the  anorectal 
area  and,  thus,  believes  that  the 
statement  "contains  no  stinging, 
smarting  astringents"  would  be 
inappropriate  for  anorectal  drug 
products. 

N.  Comments  on  Testing  Guidelines. 

54.  A  number  of  comments  disagreed 
with  parts  of  the  Panel's  testing 
guideline  requirements,  e.g.,  that  the 
pharmacologic  action  of  ingredients 
must  always  be  demonstrated  in  the 
anorectal  area,  that  clinical  relief  of 
symptoms  must  be  correlated  with 
pharmacologic  activity,  and  that  testing 
must  be  accomplished  within  7  days. 
The  coRunents  also  criticized  the  criteria 
for  selection  of  patients  with  anorectal 
disease,  the  use  of  a  product's  vehicle  as 
the  control,  double-blind  studies,  and 
the  dose  and  frequency  limitations.  Two 
comments  suggested  that  the  Panel's 
testing  requirements  for  anorectal  drug 
products  at  45  FR  35594  are  more 
rigorous  than  for  other  drug  entities, 
while  another  comment  stated  that  the 
proposed  requirements  would  limit 
manufacturers  and  independent  testing 
organizations  to  inappropriate  and 
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impossible  testing  methods.  Several 
comments  supported  the  Panel's 
minority  opinion  that  extrapolation  of 
data  from  tests  performed  in  other  areas 
of  the  body  to  the  anorectal  area  is 
allowable  (45  FR  35608  and  35652). 

The  agency  has  not  addressed  specific 
testing  guidelines  in  this  document.  In 
revising  the  OTC  drug  review 
procedures  relating  to  Category  III, 
published  in  the  Federal  Register  of 
September  29. 1981  (48  FR  47730).  the 
agency  advised  that  tentative  fmal  and 
Hnal  monographs  will  not  include 
recommended  testing  guidelines  for 
conditions  that  industry  wishes  to 
upgrade  to  monograph  status.  Instead, 
the  agency  will  meet  with  industry 
representatives  at  their  request  to 
discuss  testing  protocols.  The  revised 
procedures  also  state  the  time  in  which 
test  data  must  be  submitted  for 
consideration  in  developing  the  final 
monograph.  (See  also  part  II.  paragraph 
A.2.  below — Testing  of  Category  II  and 
Category  III  conditions.] 

55.  A  number  of  comments  objected  to 
the  Panel's  recommendation  of  Hnal 
formulation  testing  (bioavailability)  for 
moving  Category  III  anorectal  drug 
products  to  Category  I.  There  were  no 
comments  supporting  the  Panel's  views. 
Some  comments  stated  that  adopting 
this  requirement  as  part  of  the  final  rule 
would  violate  the  Panel's  charter,  which 
was  to  review  data  on  OTC  ingredients 
and  combinations,  to  make 
recommendations  on  their  safety  and 
efficacy,  and  to  avoid  a  product-by- 
product review.  Several  comments  cited 
21  CFR  320.22(b)(2)  as  providing  for  a 
waiver  of  in  vivo  bioavailability 
requirements  for  topically  applied 
preparations  intended  for  local 
therapeutic  effect.  The  comments  also 
stated  that  none  of  the  anorectal 
ingredients  reviewed  by  the  Panel  has 
been  cited  as  having  bioavailability 
problems. 

Two  of  the  comments  contended  that 
consideration  of  the  bioavailability  of 
anorectal  drug  products  is  irrelevant, 
and  that  the  Panel  had  not  supported  the 
fmal  formulation  testing 
recommendation  with  any 
documentation.  One  comment  from  a 
biopharmaceutics  expert  who  had 
written  a  letter  in  1975  (Ref.  1)  that  was 
reviewed  and  quoted  by  the  Panel  to 
support  its  conclusion  to  require  fmal 
formulation  testing  for  anorectal  drug 
products  (45  FR  35586  to  35568) 
contended  that  the  Panel  misconstrued 
the  content  of  the  letter.  The  comment 
stated  that  final  formulation  testing  is 


not  necessary  for  safety  because  there 
would  be  no  significant  risk  to  the  user 
even  if  any  of  the  Category  I  and  III 
anorectal  active  ingredients  were  100 
percent  bioavailable  systemically. 
Another  comment  agreed  with  the 
Panel's  minority  report  regarding  final 
formulation  testing  (45  FR  35608,  35609, 
and  35652)  and  stated  that  "final 
formulation  testing  would  be  wasteful,  a 
threat  to  *  *  *  viability  as  a 
hemorrhoidal  drug  marketer,  and. 
ultimately,  a  financial  detriment  to 
consumers." 

FDA  does  not  agree  with  the  comment 
concerning  the  1975  letter  cited  in  the 
Panel's  report.  After  reviewing  the 
Panel's  discussion  of  its  reasons  for 
recommending  final  formulation  testing 
(45  FR  35586  to  35588),  it  is  evident  that 
the  Panel  did  not  quote  from  the  letter 
discussed  in  the  summary  above,  nor 
does  it  appear  that  the  letter  was  cited 
for  the  proposition  mentioned  in  the 
comment. 

Although  the  Panel  stated  that  final 
formulation  testing  of  all  ingredients  and 
combinations  could  not  be  avoided  in  its 
testing  guidelines  for  placing  Category 
III  ingredients  and  labeling  in  Category  I 
(45  FR  35594  to  35598),  the  Panel  also 
stated,  and  the  agency  concurs,  that  the 
use  of  a  questionnaire,  photography,  and 
physician  evaluation  would  be  adequate 
to  demonstrate  statistically  significant 
symptomatic  improvement  and  would 
be  acceptable  for  proof  of  effectiveness 
for  claims  of  symptomatic  relief  of 
burning,  pain,  itch,  swelling  (as  in 
hemorrhoids  and/or  hemorrhoidal 
tissue)  and  discomfort  due  to  these 
symptoms. 

While  it  is  not  clear  whether  the  Panel 
intended  testing  of  all  products, 
including  formulations  containing 
Category  I  ingredients,  FDA  agrees  with 
the  comments  that  final  formulation 
testing  should  not  be  required  for 
anorectal  drug  products  because  the 
products  are  topically  applied  and 
because,  to  date,  there  has  been  no 
demonstrated  bioavailability  problem 
with  any  of  the  products  at  issue.  The  in 
vivo  waiver  provision  of  §  320.22(b)(2) 
for  topically  applied  products  reflects 
the  fact  that  certain  topically  applied 
products,  that  are  applied  directly  to  the 
site  of  drug  action,  are  less  prone  to 
bioavailability  problems  than  are  some 
other  drugs  and,  accordingly,  their 
bioavailability  may,  in  some  instances, 
be  determined  by  means  other  than  in 
vivo  product  testing.  With  regard  to  the 
products  subject  to  this  monograph. 
FDA  will  not  require  in  vivo 


bioavailability  testing,  but  will  address 
product  bioavailability  in  the  context  of 
the  monograph  requirements  of  (1) 
appropriate  vehicles  and  other  inactive 
ingredients  and  (2)  compliance  with 
appropriate  good  manufacturing 
practices. 

Accordingly,  the  agency  will  not 
require  final  formulation  testing  of 
anorectal  drug  products  covered  by  a 
final  monograph.  Category  I  anorectal 
active  ingredients  may  be  formulated  in 
appropriate  vehicles  without  additional 
testing,  provided  the  product  is 
manufactured  according  to  the 
regulations  for  the  Current  Good 
Manufacturing  Practice  for  Finished 
Pharmaceuticals  (21  CFR  Part  211). 
Manufacturers  should  be  aware  that  the 
newness  of  a  dosage,  or  method  *  *  *  of 
administration  or  application,  or  other 
condition  of  use  *  *  *  may  affect  the 
"newness"  of  a  drug.  (See  21  CFR 
310.(h)(5).) 

Reference 

(1)  Letter  to  J.  K.  Jones  from  S.  Riegelman, 
March  13, 1975.  OTC  Volume  120051. 

II.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

A.  Summary  of  Ingredient  Categories 
and  Testing  of  Category  II  and  Category 
III  Conditions. 

1.  Summary  of  ingredient  categories. 

The  agency  has  reviewed  all  claimed 
active  ingredients  submitted  to  the 
Panel,  as  well  as  other  data  and 
information  available  at  this  time,  and 
has  made  the  following  changes  in  the 
categorization  of  anorectal  active 
ingredients  recommended  by  the  Panel. 

Because  final  formulation  testing  is 
not  being  proposed  in  this  tentative  final 
monograph,  benzyl  alcohol,  dibucaine, 
dibucaine  hydrochloride,  dyclonine 
hydrochloride,  epinephrine,  lidocaine, 
tetracaine,  and  tetracaine  hydrochloride 
have  been  reclassified  from  Category  III 
to  Category  I  for  external  use.  (See 
comment  55  above.)  However,  these 
ingredients  remain  in  Category  III  for 
intrarectal  use  because  of  insufficient 
data  to  establish  safety  and/or 
effectiveness  for  this  use.  Diperodon  has 
been  reclassified  from  Category  II  to 
Category  III  for  external  use  while 
remaining  in  Category  III  for  intrarectal 
use.  (See  comment  13  above.) 

For  the  convenience  of  the  reader,  the 
following  tables  are  included  as  a 
summary  of  the  categorization  of 
anorectal  active  ingredients  by  the  Panel 
and  the  proposed  classification  by  the 
agency: 
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Anorectal  active  ingredients 


Panel 


Local  anesthetics 

Benzocaine 

Benzyl  alcohol 

Dibucaine 

Oibucaine  hydrochloride 

Diperodon 

Dyclontrw  hydroctitonde 

Udocaine _ 

Ptwnccaine  hydrocWoride 

Pramoxine  hydrochloride  _ 

Tetracaine 

Tetracaine  hydrochloride 

Vasoconstrictors 

Ephedrirw  suMate 

Epinephrine . 


Epinephrifw  hydrocMoride 

Epinephrine  undecylenate 

Phenylephrine  hydrochloride.. 
Protectants 

Aluminum  hydioedde  gel 

Bismuth  oxide 


Bismuth  subcaibonale . 

Bisnxith  subgalate _ 

Bismutti  submtrate 

Calamina  ' 

Cocoa  btitter 


Cod  liver  oil ' 

Glycerin  «._ 

KaoKn 

Lanolin 

Lanolin  atcohots*.-. 
Minecai  oil 


Petrolatum 

Shark  Hver  oil ' 

Topical  starch  • ^ 

While  petrolatum , 

Zinc  oxide  ' 

Counterirritants 

Camptvx  (greater  than  3  to  1 1  percent) 

rfyorsstis ._ .™_ „ 

Junipar  tar  (1  to  5  pwrn) 

Menthol  (1^5  to  >6  perconl) 

Turpentine  oil  (rectiiied)  t6  to  50  percent)  _ 

Astringents 

Calamine „ 

Tannic  add 

Hannamelis  water.  NF  XI  *-  • 

Zinc  oxide 


Wound-healing  agents 

Chdecalctlerot ' 

Cod  Kver  oil _ 

Live  yeest  eel  derivative.. 

Peruvian  balsam 

Shark  hver  ofl __ __ 

Vitamin  A _ 

AntiseptKS 

Bone  add _ 

Boroglycehn 

Hydrastis.— 

Phenol _._ _ 

Hesorcinol _.... 


Sodium  salicyfc  acid  ptienolaie . 
Keratoffics 

Alcloxa ' 

ResorcirK)l _ 

Precipitated  sulfur 

Sublimed  sulfur 

AnbOiolinergics 
Atropine. 


BeOadonna  extract 

Anatgcstcs,  ar^esthelfcs,  ano  antiprvrncs 

Camphor  (0.1  to  3  pcrcenlV 

Juniper  tar  (1  to  5  percent) 

Menthol  (0.1  to  t  percent) 

Miscellaneous 

Collinsonia  extract- _._ 

E.coH  vaccines 

Hydrocortisorte 

Hydrocortisone  acetate 
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Agency 


[(e)  =  external  use:  (i)  =  intrarectal 
use] 
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Panel 

AgerKy 

Anorectal  active  ingredients 

[(e)  =  external  use;  (i) 
use] 

=  intrarectal 

1  nppfi  Birtrjjct                                                                                           

ll(e.O 
li|e.i) 
ll(e.l) 

ll(a.i) 
IKe.>> 
»(e,i) 

Leptandra  extract 

MuHein „ 

'  For  use  only  in  combination  and  not  as  single  ingredients.  (See  comment  30  above.) 
'  Not  categorized  for  intrarectal  use. 

'  "Wool  alcobois"  was  the  name  designated  by  the  Panel  for  this  ingredient.  "Lartdin  alcotK>ls"  is  the  official  title  of  this  ingredient  in  tfie  "United  States 
Pharmacopeia  XXI— National  Formulary  XVI. 

*  "Starch"  was  ttie  name  designated  by  the  Panel  for  this  ingredient  "Topical  starch"  is  the  official  title  of  tt«s  ingredient  in  ttie  "United  States  Pharmacopeia 
XXI— National  Formulary  XVI. " 

*  Juniper  tar  was  redesigned  an  "analgesic,  anesttietic,  and  antipruritic"  ingredient.  (See  Part  II.B.6  below — Summary  of  the  Agency's  Changes  in  the  Panel's 
Recommendations.') 

*  "Witch  hazel  water"  was  ttie  name  designated  t>y  ttie  Panel  for  tt>is  ingredient.  "Hamamelis  Water"  was  last  recognized  as  ttie  official  title  of  ttiis  ingredient  in 
National  Formulary  XI,  and  ttie  agency  has  determined  that  this  is  ttie  appropriate  name  for  this  inoredient. 

'  "Vitamin  0"  was  the  name  designated  by  ttie  Panel  for  tfiis  ingredient  "Ctiolecalciterol"  is  the  official  title  of  this  ingredient  in  the  "United  States  Pharmacopeia 
XXI— National  Formulary  XVI." 

*  Hydrocortisone  and  liydrocortisone  acetate  were  not  reviewed  by  ttie  Panel.  These  ingredients  are  being  addressed  in  ttie  rulemaking  for  OTC  external 
analgesic  drug  products.  (See  comment  25  above.) 


2.  Testing  of  Category  II  and  Category  III 
conditions. 

The  Panel  recommended  testing 
guidelines  for  anorectal  drug  products 
(45  FR  35594  to  35598).  The  agency's 
position  regarding  these  testing 
guidelines  and  regarding  final 
formulation  testing  is  discussed  in 
comments  54  and  55  above.  Interested 
persons  may  commimicate  with  the 
agency  about  the  submission  of  data 
and  information  to  demonstrate  the 
safety  or  effectiveness  of  any  anorectal 
ingredient  or  condition  included  in  the 
review  by  following  the  procedures 
outlined  in  the  agency's  policy  statement 
published  in  the  Federal  Register  of 
September  29, 1981  (46  FR  47740)  and 
clarified  April  1. 1983  (48  FR  14050).  This 
policy  statement  includes  procedures  for 
the  submission  and  review  of  proposed 
protocols,  agency  meetings  with 
industry  or  other  interested  persons,  and 
agency  communications  on  submitted 
test  data  and  other  information. 

B.  Summary  of  the  Agency's  Changes  in 
the  Panel's  Recommendations 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  will  tentatively  adopt 
the  Panel's  report  and  recommended 
monograph  with  the  changes  described 
in  FDA's  responses  to  the  comments 
above  and  with  other  changes  described 
in  the  summary  below.  A  siunmary  of 
the  changes  made  by  the  agency 
follows. 

1.  The  agency  is  proposing  dibucaine 
and  dibucaine  hydrochloride  as 
Category  I  anorectal  local  anesthetics 
for  external  use  in  a  concentration  range 
of  0.25  to  1  percent  for  use  up  to  3  or  4 
times  daily.  (See  comment  12  above.) 

The  agency  is  also  proposing  the 
following  anorectal  ingredients  as 
Category  I  for  external  use.  (See  part  II. 
paragraph  A.  1.  above — Summary  of 
ingredient  categories.)  The 


concentrations  in  this  tentative  final 
monograph  are  the  equivalent  of  the 
dosages  recommended  by  the  Panel  for 
a  2-g  or  a  2-mL  dosage  unit. 

(a)  Benzyl  alcohol  1  to  4  percent. 

(b)  Dyclonine  hydrochloride  0.5  to  1 
percent. 

(c)  Lidocaine  2  to  5  percent. 

(d)  Tetracaine  and  tetracaine 
hydrochloride  0.5  to  1  percent. 

(e)  Epinephrine  0.005  to  0.01  percent. 

2.  In  its  recommended  monograph,  the 
Panel  stated  the  amounts  of  the 
vasoconstrictor  active  ingredients 
identified  in  §  346.12  in  terms  of  a  given 
weight  per  2-g  or  2-mL  dosage  unit.  The 
agency  proposes  that  the  ingredients  be 
expressed  in  terms  of  percentage 
concentration  to  be  consistent  with  the 
manner  of  stating  other  ingredients  in 
this  tentative  final  monograph. 
Accordingly,  the  vasoconstrictor  active 
ingredients  in  §  346.12  of  this  tentative 
final  monograph  are  expressed  as 
follows: 

(a)  Ephedrine  sulfate  0.1  to  1.25 
percent. 

(b)  Epinephrine  0.005  to  0.01  percent. 

(c)  Epinephrine  hydrochloride  0.005  to 
0.01  percent 

(d)  Phenylephrine  hydrochloride  0.25 
percent. 

The  agency  is  aware  that  in  the 
Panels  report  (45  FR  35625)  the 
statement  is  made  that  "a  0.5  mg  dose  of 
phenylephrine  hydrochloride  in  a  2  mL 
dosage  unit  is  equal  to  the  amount  of 
phenylephrine  used  safely  and 
effectively  in  producing  nasal 
decongestion.  as  discussed  in  the 
September  9. 1976  document  at  page 
38399."  The  statement  is  incorrect  and 
should  have  read  "a  5-mg  dose."  Such  a 
dose  represents  a  concentration  of  0.25 
percent  phenylephrine. 

3.  The  agency  is  reclassifing  lanolin 
alcohols  from  Category  I  to  Category  III 
as  protectants  in  OTC  anorectal  drug 
products.  Lanolin  alcohols  were  not 


contained  in  any  products  submitted  to 
the  Panel  for  review,  and  the  agency  has 
no  information  on  currently  marketed 
anorectal  drug  products  that  contain 
these  ingredients  or  on  their  appropriate 
concentration  for  anorectal  protectant 
use.  Such  information  is  needed  before 
lanolin  alcohols  can  be  considered 
generally  recognized  as  safe  and 
effective  as  anorectal  protectants,  and 
the  agency  invites  public  comment  and 
the  submission  of  data. 

4.  The  agency  is  not  requiring  the  fmal 
formulation  testing  of  combination  drug 
products  recommended  by  the  Panel. 
Accordingly,  combinations  of  Category  I 
ingredients  from  up  to  three  different 
therapeutic  categories  that  were  placed 
in  Category  III  by  the  Panel  are 
reclassified  in  Category  I.  (See  comment 
31  above.) 

5.  The  agency  is  proposing  in 
S  34e.l4(b)  in  this  tentative  final 
monograph  that  calamine,  cod  liver  oil. 
shark  liver  oil,  and  zinc  oxide  not  be 
used  alone  but  only  in  combination  with 
other  protectants  to  provide  at  least  50 
percent  by  weight  of  the  final  product. 
Section  346.22  of  the  Panel's 
recommended  monograph  has  been 
redesignated  as  §  346.22(a]  and  has  been 
expanded  to  clarify  that  any  two,  three, 
or  four  protectants  identified  in  §  346.14 
may  be  combined,  provided  that  any 
ingredient  identified  in  S  346.14  is 
included  at  a  level  that  contributes  at 
least  12.5  percent  by  weight  (e.g..  0.25  g 
of  a  2-g  dosage  unit)  and  provided  that  if 
any  ingredient  identified  in  §  346.14(b]  is 
present  in  the  combination,  it  must  not 
exceed  the  concentration  limit  specified 
in  §  346.14(b).  In  addition,  the  combined 
percentage  by  weight  of  all  protectants 
in  the  combination  must  be  at  least  50 
percent  of  the  final  product  (e.g.,  1-g  of  a 
2-g  dosage  unit).  New  §  346.22(o) 
provides  that  the  amount  of  zinc  oxide 
in  a  combination  may  not  exceed  25 
percent  by  weight  per  dosage  unit.  (See 
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comment  30  above.)  In  addition,  on  its 
own  initiative,  the  agency  is  expanding 
the  list  of  protectant  active  ingredients 
in  S  346.14  to  include  petrolatum  as  well 
as  white  petrolatum.  Although  the  use  of 
white  petrolatum  in  lieu  of  petrolatum 
results  in  a  more  aesthetically  pleasing 
anorectal  ointment,  the  use  of  white 
petrolatum  is  not  medically  necessary. 

6.  The  agency  is  redesignating  several 
ingredients  that  the  Panel  classified  as 
"counterirritants"  to  be  "analgesic, 
anesthetic,  and  antipruritic"  ingredients 
in  this  rulemaking.  The  Panel  classified 
the  ingredients  camphor  (1.6  to  7 
percent),  hydrasfis  (no  concentration 
given),  juniper  tar  (1  to  5  percent), 
menthol  (0.25  to  1  percent),  and 
turpentine  oil  (no  concentration  given) 
as  counterirritants  (45  FR  35640  to 
35645).  The  Topical  Analgesic  Panel  also 
reviewed  and  classified  camphor  (0.1  to 
3  percent),  juniper  tar  (1  to  5  percent), 
and  menthol  (0.1  to  1  percent)  as 
analgesic,  anesthetic,  and  antipruritic 
active  ingredients  (44  FR  69865)  and 
camphor  (3  to  11  percent),  menthol  (1.25 
to  16  percent),  and  turpentine  oil  (6  to  50 
percent)  as  counterirritant  ingredients 
(44  FR  69864  to  69865).  The  agency 
agreed  with  that  Panel's  classifications 
in  the  tentative  final  monograph  for 
OTC  external  analgesic  drug  products 
(48  FR  5852;  February  8, 1983),  and 
further  clarified  that  menthol  at  a 
concentration  of  0.1  to  1  percent  was  an 
analgesic,  anesthetic,  or  antipruritic  and 
at  a  concentration  of  1.25  to  16  percent 
was  a  counterirritant.  (See  comment  6  at 
48  FR  5855.) 

The  Anorectal  Panel  classified 
menthol  at  a  concentration  of  0.25  to  1 
percent  in  aqueous  solution  as  a 
counterirritant  for  the  temporary  relief 
of  itching  in  the  anorectal  area. 

Based  on  the  agency's  findings  in  the 
tentative  final  monograph  for  OTC 
external  analgesic  drug  products  and  to 
promote  consistency  between  the 
rulemakings  for  anorectal  and  external 
analgesic  drug  products,  the  agency  is 
proposing  to  redesignate  menthol  below 
1  percent  as  an  analgesic,  anesthetic, 
and  antipruritic  ingredient  rather  than 
as  a  counterirritant  in  the  anorectal 
rulemaking  and  to  revise  its  Category  I 
concentration  from  0.25  to  1  percent  to 
0.1  to  1  percent.  Likewise,  camphor  0.1 
to  3  percent  and  juniper  tar  1  to  5 
percent  will  be  redesignated  as 
analgesic,  anesthetic,  and  antipruritic 
ingredients  in  the  anorectal  rulemaking. 
The  Anorectal  Panel  did  not  classify 
these  ingredients  for  these  uses. 
However,  because  these  ingredients  are 
indicated  for  pain  and  itching  of  minor 
skin  irritations  when  labeled  as  an 
external  analgesic  and  for  itching  and 


discomfort  when  labeled  for  anorectal/ 
hemorrhoidal  use,  the  agency  has 
determined  that  menthol,  camphor,  and 
juniper  tar  at  the  above  concentrations 
should  be  listed  as  Category  I  analgesic, 
anesthetic,  and  antipruritic  ingredients 
in  the  anorectal  tentative  final 
monograph. 

Camphor  exceeding  3  percent  to  11 
percent,  menthol  1.25  to  16  percent,  and 
turpentine  oil  6  to  50  percent  are 
designated  as  counterirritants  in  the 
anorectal  rulemaking.  Because  the 
Anorectal  Panel  classified  camphor  and 
turpentine  oil  in  Category  II  as 
counterirritants  for  anorectal  use,  they 
are  not  being  included  in  this  tentative 
final  monograph.  Likewise,  the  Panel  did 
not  propose  Category  I  status  for 
menthol  above  1  percent  as  a 
counterirritant;  therefore,  it  also  is  net 
being  included  in  this  tentative  final 
monograph  as  a  counterirritant.  This 
approach  is  consistent  with  the  labeling 
of  counterirritants  in  the  external 
analgesic  tentative  final  monograph 
because  those  products  are  used  to 
relieve  aches  and  pains  of  muscles  and 
joints  associated  with  backaches, 
arthritis,  etc..  and  not  to  relieve  itching 
and  discomfort  of  minor  skin  irritations. 
Hydrastis  also  remains  in  Category  II  as 
a  counterirritant  in  OTC  anorectal  drug 
products. 

The  agency  is  adding  the  definitions 
of  "analgesic,  anesthetic"  and 
"antipruritic"  to  this  tentative  final 
monograph  to  be  consistent  with  those 
definitions  as  proposed  in  the  tentative 
final  monograph  for  OTC  external 
analgesic  drug  products.  (See  the 
Federal  Register  of  February  8. 
1983;  48  FR  5852.)  In  addition,  the  agency 
is  not  including  the  definition  of 
counterirritant  in  this  tentative  final 
monograph. 

7.  The  agency  is  redesignating  Subpart 
D  as  Subpart  C  and  is  placing  the 
labeling  sections  of  the  tentative  final 
monograph  in  Subpart  C.  To  improve 
clarity  and  to  eliminate  duplicative 
words  and  phrases,  the  agency  has 
shortened  and  simplified  the  general 
indications  and  the  indications 
recommended  by  the  Panel  for  different 
therapeutic  categories.  (See  comment  40 
above.)  In  some  cases,  the  agency  has 
eliminated  indications  from  the  different 
therapeutic  categories  when  the  same  or 
very  similar  indications  were  already 
part  of  the  general  indications. 

8.  The  agency  is  proposing  that  the 
term  "hemorrhoidal"  be  allowed  to 
appear  alone  or  in  parentheses  next  to 
the  term  "anorectal"  as  the  statement  of 
identity  for  all  OTC  anorectal  drug 
products.  (See  comment  38  above.) 


9.  The  agency  is  proposing  in 
9  346.50(b)  that  certain  labeling 
statements  may  be  combined  in  the 
labeling  of  anorectal  combination  drug 
products.  The  agency  is  proposing  in 

§  346.54  that  indications,  warnings,  and 
directions  applicable  to  each  active 
ingredient  of  the  combination  product 
may  be  combined,  respectively,  to 
eliminate  duplicative  words  or  phrases 
so  that  the  resulting  information  is  clear 
and  understandable. 

10.  Cosmetic-related  terms,  such  as 
"bland,"  "soothing,"  "lubrication," 
"lubricates,"  "*  *  *  soften  and 
lubricate  dry  *   *   *"  are  not  included  in 
the  labeling  for  protectants  in 

§  346.50(b)[iii]  of  this  tentative  final 
monograph.  The  agency's  policy  on  such 
labeling  was  stated  in  the  tentative  final 
monograph  for  OTC  skin  protectant  drug 
products.  (See  48  FR  6827,  comment  22.) 

11.  In  §  346.52(c)(1).  §  346.56(c)(2). 
§  346.58(c).  and  §  346.62(c)(l)(i).  the 
Panel  recommended  the  use  of  the  signal 
word  "Caution"  in  labeling  for  which  the 
heading  "Warnings"  was  also 
recommended.  The  agency  notes  that 
historically  there  has  not  been  a 
consistent  usage  of  the  signal  words 
"warning"  and  "caution"  in  OTC  drug 
labeling.  For  example,  in  §  369.20  and 

§  369.21  (21  CFR  369.20  and  369.21). 
which  list  "warning"  and  "caution" 
statements  for  drugs,  the  signal  words 
"warning"  and  "caution"  are  both  used. 
In  some  instances,  either  of  these  signal 
words  is  used  to  convey  the  same  or 
similar  precautionary  information. 

FDA  has  considered  which  of  these 
signal  words  would  be  most  likely  to 
attract  consumers'  attention  to  that 
information  describing  conditions  under 
which  the  drug  product  should  not  be 
used  or  its  use  should  be  discontinued. 
The  agency  concludes  that  the  signal 
word  "warning"  is  more  likely  to  fiag 
potential  dangers  so  that  consumers  will 
read  the  information  being  conveyed. 
Therefore,  FDA  has  determined  that  the 
signal  word  "warning,"  rather  than  the 
word  "caution,"  will  be  used  routinely  in 
OTC  drug  labeling  that  is  intended  to 
alert  consumers  to  potential  safety 
problems. 

12.  In  an  elTort  to  simplify  OTC  drug 
labeling,  the  agency  proposed  in  a 
number  of  tentative  final  monographs  to 
substitute  the  word  "doctor"  for 
"physician"  in  OTC  drug  monographs  on 
the  basis  that  the  word  "doctor"  is  more 
commonly  used  and  better  understood 
by  consumers.  Based  on  comments 
received  to  these  proposals,  the  agency 
has  determined  that  final  monographs 
and  any  applicable  OTC  drug  regulation 
will  give  manufacturers  the  option  of 
using  either  the  word  "physician"  or  the 
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not  improve  within  7  dayi,  oonsoh  a 
doctor." 

The  agency  is  not  including  the 
general  warning  recommended  by  the 
Pwl  A»  i  34<L50(c^  "V  Hching 
penlitalnr 


I  lift  lHfflfl|)«Wwiiw 
[cNS)  tiMt  MfeqiMaai  twaxnaft 


t&'tVa  ageacT  &  livilng  fka  waniiiig 

I  M6Jia(cX7)fu)Iar  dari^  to  read^aa 
foBowK  "IJonot  oae  tkb  product  wiA 
an  apuffcaloc  if  tBe  inlro^iiction  of  the 
app&ator  into  the  rectoB  caiiaea 
additianal  pauL  ConaiAa  doctor 
proraptty."  (See  comBeoC  45  above) 

18k  Tba  agency  is  not  includiqg  tha 
Paarfa  rtcommencb^  Waraiog  &■ 
i  »IS52(cX2)  tor  prvdMla  cxmtalning 
local  anesthetica  for  extamal  us* 
because  It  would  ba  repetitive  of  tha 
general  warning  proposed  in 
i  340lSO(c)(4)-  (See  comment  46  above.) 

vrjnm  agency  is  proposing  that 
anorectal  vasoconstofctors  hear  the 
same  warnings  for  anorectal  use  as  for 
brondMMhlator  and  nasal  decongestant 
use.  niese  warnings  indnde  the 
following:  "Do  not  use  tfds  product  if 
yoH  have  heart  disease,  hi;^  blood 
praesnte,  thjrnrid  ^sease,  (fiabetes.  or 
difBcohy  in  urination  doe  to 
enlaigement  of  the  prostate  ^and  unless 
diredsd  by  a  doctor^;  and  the  drug 
intecactioo  precautioB  jjo  not  use  tUs 
prodact  if  you  are  piesanlly  takiag  a 
prescription  drag  for  Un  blood  pressure 
or  depression,  without  first  consulting 
youv  doctor."  Ine  agency  is  proposing 
the  following  additianal  waniing  for 
epheMne  sulfate:  "Sone  nsen  of  tUt 
product  may  experience  nervousness, 
tremor,  sleeplessness^  nausea,  and  loss 
of  appetite.  If  these  synptons  persist  or 
beoome  worse,  eonsell  your  doctor." 
(See  coawient  47  above.) 

1ft  TW  PMieTs  rerwniwHiWii  ifranidng 
and  dhectkwis  for  nee  far  lanolin  (wool) 
akoheb  (|  34^96  (c)(2)  and  (dN12))  are 
not  indoded  In  this  tentative  nono^aph 
because  lanolin  alcohola  are  being 


inloi 

products.  (jSee  oaHMHol  4»«bove.) 

20.  The  Panel's  recommended 
directions  in  1 346LS0(dM2)  (redesignated 
as  S  346.50(d)(1))  has  been  revised  for 
clarity  as  follows:  "Adults:  "When 
practical,  daanse  the  afiiected  Area" 
(salaol  oM  or  both  of  theliBflowing: 
"uiith  1^1^  ioaB^a4wan»  water  and 
rfiisa  **"*— *"g^*y'  or  "by  paljtag  or 
Uotting  with  an  sfmraiBiatii  rlsaasing 
patTL  "Gndjr  dqrtf  patting  or  blotting 
with  Idkl  tiasoa  Of  «  soB  clpA  bafixe 
appUcalSba  of  ffib  i^idbct"  (Other 
appan^le  dhacyeaamay  tp  laa«1ad 
heM.|nCfadAen  under  ll  yean  of  age: 
consolt.a  dbctor."  CSae  coonieat  SO. 
abovej' 

ZLTTw  agency  fs  Dot  propioitogflie 
phrase  *br  as  directad  by  a  pKy^dan" 
in  the  dliectloas  for  any  anorectal 
product  in  this  tentative  final 
monograph.  Tlie  dbectlons  for  use  of 
petroiatma  have  been  revised  to  be 
consistent  with  ttie  directions  in  Ae  skin 
protectant  tentative  final  monograph,  so 
Uiat  propoeed  1 94Ua(d)(B)  rsadr 
"Apply  liberal^  aa  oflsa  as  neOeasaiy."' 
(See  rawuw  lilts  Wtmd  51  above.) 

22.  A  daha  far  hydrocortiseae  and 
hydrooarttsooe  acetate  for  the 
temporary  relief  of  anal  itchJnf  is 
already  indoded  ia  the  leatativa  final 
monograph  for  OTC  extenal  analgesic 
drug  prodocta.  In  a  fhtsc  issue  of  the 
Federal  Raglalar.  die  ageni^  will  amend 
that  tcatativa  final  mooopaph  so  that 
external  analgesic  drug  products 
nruitatniMg  hydroooTtiaane  or 
hydrocortisaae  acetate  and  bearii^ 
dains  for  ths  relief  of  "anal  itching" 
would  also  bear  the  appropciata 
warnings  and  dircctians  far  anoractal 
drin  ptodncts.  (See  oommeni  2S  above.) 

Tbe  aaancy  ia  proposing  to  remove  the 
existinglabeling  requireaients  of 
i  310.2in(aK23Kv)(b)  (21 CFR 
3ia201(a](23)(v)(6)]  relatbg  to 
dyclonine  hydrochloride  at  the  time  that 
a  final  axmograph  for  OTC  anorectal 
drug  products  hecomas  effective:  In 
addition,  die  agency  ia  proposiiu  to 
revise  1 9nJD  to  remove  tiie  reference 
to  rectal  preparations  from  the  entry  for 
"BELLADONNA  PRSVUtATlONS 
and  to  remove  tiie  entry  far 
"RECTAL  PREPARATIONS  FOR 
EXTERNAL  USB"  becauas  these  entries 
will  be  superseded  by  s  final  monograph 
for  OTC  anorectal  drag  products. 


The  BiwifTh"*  mramlnnd  tfis 

of  tfab  propoaed 
h  BMifiinctfaii  with  other 
HirOtCdrw 
revMW.  Bi  a  awwje  paonsoso  m  me 
Fetal  Bsillifar  of  Kbruaiy  a  isn  (48 
FR  flgDBL  iifr  agMfel  ataioaaoed  the 

of  the 


of  aM  fti  I  Jw  iMalHwg  fiiwii  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  oondudes  that  no  one  of  these 
rules,  tadwBne  this  proposed  rule  for 
OnrC  snorectaldRig'paoaBct^  is  a  major 
rule. 

The  eeonoarte  awewBient  also 
coadadei^mailtlle  fln^raB  OTC  drag 
Ina^s^navea 
oBa 


PuklL 
indndHTa 


ofsBuIi  Mitlties  aa 
PfcxHrility  Act, 


event  diat  an 
anansual 


or 
entitias. 


products  is 
impadon 
the  agency 
rule,  if 


Inipadon  smau 
',  this  parttrnlar 
drug 

expected  to  pose  such  an 
Ifterefore, 
that  diis  proposed 
wiHnothavea 


*^B        "^  eooonnlc  upad  on  a 
sdietaiiMd  aumlier  cf  small  entitles. 

Tiie  agency  htvltes  pabBc  comment 
regarding  any  substantial  or  signifinant 
economic  imped  jiat  this  rulemaking 
would  have  on  OTC  anorectal  drug 
products,  l^rpas  of  Inqiad  may  indude, 
but  are  not  Ifaaited  to,  costs  sssodated 
widi  prodnd  tedhig,  relabeBn^ 
repadcagingi  or  refocmulatfaig. 
Cuuiuieuts  regirinng  the  In^Md  of  this 
rulemaldna  on  OFC  anorectal  drug 
products  should  be  accompanied  by 
appropriate  documentation.  Because  the 
agency  has  not  previously  invited 
■pedOc  ooanaent  on  the  economic 
impad  of  the  OTC  drag  review  on 
anoiectal  ikngpoducts,  a  period  of  120 
days  from  die  oato  of  pd>licatloa  of  this 
proposed  ndeaaldng  in  the  Fedsrd 
Regfalsr  win  be  provided  for  comments 
on  lUs  sid>)ect  to  be  developed  and 
submttted.  Tba  agnqr  win  evaluato  any 
commente  and  auppurtlug  data  that  an 
received  and  wfll  reessaaa  the  economic 
impad  of  this  rafamalrtng  In  the 
preerable  to  Am  final  rale. 

The  agency  has  carsfaTly  considered 
the  potential  onvtronaMntal  effads  of 
that  adiaa.  FDA  has  conduded  that  the 
action  win  not  hava  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
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required.  The^gency's  Hndingef  no 
•ignificant  impact  andihe  evidence 
supporting  that  finding,  contained  in  an 
environmental  asaesunent,  may  be  seen 
in  the  DocketeMalnagqinMrt  Branch 
(addreaa'above)  between  9  ajn.  and  4 
ptn..  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21 CFR  Part     ' 
25). 

Interested  persons  may.  on  or  before 
December  13. 1988  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm,  4-62,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
written  ctmiments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
mu$t  specify  points  to  be  covered  and 
time  requesteid.  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  December  13, 1988.  Three  copies 
of  all  comments,  objections,  and 
requests  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 

■  9  a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
August  15, 1989,  may  also  submit  in 
writiiQ  new  data  demonstrating  the 
safety  and  effectiveness  of  those 

.  conditioni  not  classified  in  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  October  15, 
1989.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Faderal  Rjq^«r  of  September  29. 1981 
(46  FR  47730).  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 

^.jcomjnents  are  to  be  identified  with  the 

'docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 

"  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 

-<lata  submitted  prior  to  the  closing  of  the 
>?-  .::sdmini«trafivB  record  on  October  15, 


1989.  Data  submitted  after  the  closing  of 
the  administrative  record  will  be 
reviewed  by  the  agency  only  after  a 
final  mono^-aph  is  pubUsheid  in  the 
Federal  Ragister,  unless  the 
Commissioner  finds  good  cause  has 
been  shown  that  warrants  earlier 
consideration. 

List  of  Subjects  in  21  CFR 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs.  New  drugs. 
Prescription  exemption.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  346  Jr-"- 

Anorectal  drug  products.  Labeling. 
Over-the-counter  drugs,  r. 

21  CFR  Part  369 

Labeling,  Over-the-counter  drugs, 
Warning  and  caution  statements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act,  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  310-NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  310  is  revised  to  read  as  follows: 

Authority:  Sees.  502.  503.  505.  701.  52  Slat. 
1051. 1052. 1053, 1055  as  amended  (21  U  S.C. 
352.  353,  355.  371);  5  U.S.C.  553:  21  CFR  510 
and  5.11. 

§310,20r'iAinand«d] 

2.  Section  310.201  Exemption  for 
certain  drugs  limited  by  new-drug 
applications  to  prescription  sale  is 
amended  by  removing  paragraph 
(a](23)(v)(6)  and  reserving  it. 

PART  346--ANORECTAL  DRUG 
PRODUCTS  FOR  OVER-THE-COUNTER 
HUMAN  USE  ^ 

3.  Port  346  is  added  to  read  as  follows: 
Subpart  A— Gcfwral  ProvtolOfia. 

346.1     Scope. 
346.3    Definitions. 

Subpart  B—Acthra  Ingradtents 

346.10    Local  anesthetic  active  ingredients. 
346.12    Vasoconstrictor  active  ingredients. 
346.14    Protectant  active  ingredients. 
346.16    Analgesic,  anesthetic,  and 

antipruritic  active  ingredients. 
346.18    Astringent  active  ingredients. 
346.20    Keratolytic  active  ingredients. 
346.22    Permitted  combinations  of  anorectal 

active  ingredients. 

Subpart  C—LabaMng 

346.50    Labeling  of  anorectal  drug  products. 


346.52    Labeiinstrf  permitted  eembfaatiaBS 
of  anorectal  active  faigicdients. 
Authority:  Sees.  2(n(p),  HO,  SOS,  901,  SI  ' 
Stat.  1041-1042  as  amended.  lOSe-^OBfht 
amended.  lOSS-lOCe  as  aaiended  by>7V8M. 
919  and  72  Stat.  948  (21  U.S.C  S2l{p). 
371):  5  U.S.C.  553:  21  CFR  5.10  and  5.11 

Sul>part  A— General  Provlslona 

S  346.1    Scop*. 

(a)  An  over-the-counter  anorectal  drag 
product  in  a  form  suitable  for  external 
(topical)  or  intrarectal  (rectal) 
administration  is  generally  recognized 
as  safe  and  eObctive  and  is  not 
misbranded  if  it  meets  each  conditian  fai 
this  part  and  each  general  conditioir 
established  in  §  330.1  of  this  dtapUf. 

(b)  References  in  tkis  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulationrareto  Chapter  I  of 
Title  21  unless  otherwise  noffeid. 


8346.3 

As  used  in  this  part: 

(a)  Analgesic  anesthetic drug^^A.:, 
topically  (externally)  applied  ^i^fi^ 
relieves  pain  by  depressing  cutaneous 
sensory  receptors.  _ 

(b)  Anorectal  drug.  A  drug  that  ia  used 
to  relieve  symptoms  caused  by 
anorectal  (Usordars  ia  the  anal  canal, 
perianal  area,  and/or  the  lower  rectal- 
areas. 

(c)  Antipruritic  drug.  A  topically 
(externally)  applied  drug  that  relieves 
itching  by  depressing  cotaneoue 
receptors. 

(d)  Astringent  drug.  A  drug  theTfil'  Jt^^ 
applied  to  the  skin  or  mucous 
membranes  for  a  local  and  limited 
protein  coagulant  effect.  '  . 

(e)  External  use.  Topical  a(q>Bca6|in- 
of  an  anorectal  drag  product  to  the  tidH. 
of  the  perianal  arg^  and/or  the  skm  of^ 
the  anal  canaL  -T~ 

(f)  Intrarectal  use.  Topical  'an>nealian 
of  an  anorectal  drug  product  to  the 
mucous  membrane  of  the  rectum. 

(g)  Keratolytic  drug.  A  drug  that 
causes  desquamation  (loosening)  aad 
debridement  or  sloughing  of  the  suiflOB 
cells  of  the  epidermis. 

;.,   (h)  Local  anesthetic  drug.  A  drug  that 
produces  local  disappearailfee  df  pabi, 
burning,  itching,  irritation,  and/or 
discomfort  by  reversibly  blocking  nerve 
conduction  whe^applied  to  nerve  tisaee 
in  appropriate  concentrations. 

(i)  Protectant  drug.  A  drug  that 
provides  a  physical  barrier,  forming  ■    ' 
protective  coating  over  skin  or  mucous 
membranes. 

(j)  Vasoconstrictor  drug.  A  drug  that 
causes  temporary  constriction  of  blood 
vessels. 


'5 


?:-^i'^ 
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Subpart  B — Active  Ingredients 

§346.10    Local  anesttietic  active 
ingre<tonts. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  concentrations 
established  for  each  ingredient: 

(a)  Benzocaine  5  to  20  percent. 

(b)  Benzyl  alcohol  1  to  4  percent. 

(c)  Dibucaine  0.25  to  1  percent. 

(d)  Dibucaine  hydrochloride  0.25  to  1 
percent. 

(e)  Dyclonine  hydrochloride  0.5  to  1 
percent. 

(f)  Lidocaine  2  to  5  percent. 

(g)  Pramoxine  hydrochloride  1 
percent. 

[h]  Tetracaine  0.5  to  1  percent, 
(i)  Tetracaine  hydrochloride  0.5  to  1 
percent. 

§  346.12    Vasoconstrictor  active 
Ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  concentrations 
established  for  each  ingredient: 

(a)  Ephedrine  sulfate  0.1  to  1.25 
percent. 

(b)  Epinephrine  0.005  to  0.01  percent. 

(c)  Epinephrine  hydrochloride  0.005  to 
0.01  percent. 

(d)  Phenylephrine  hydrochloride  0.25 
percent. 

§  346.14    Protectant  active  Ingredients. 

(a)  The  following  active  ingredients 
may  be  used  as  the  sole  protectant 
active  ingredient  in  a  product  if  the 
ingredient  as  identified  constitutes  50 
percent  or  more  by  weight  of  the  final 
product.  In  addition,  the  following  active 
ingredients  may  be  used  in 
combinations  in  accordance  with 

§  346.22  (a),  (b).  or  (n). 

(1)  Aluminum  hydroxide  gel. 

(2)  Cocoa  butter. 

(3)  Glycerin  in  a  20-  to  45-percent 
(weight/weight)  aqueous  solution. 

(4)  Kaolin. 
(5]  Lanolin. 

(6)  Mineral  oil. 

(7)  Petrolatum. 

(8)  Topical  staroh. 

(9)  White  petrolatum. 

(b)  The  following  active  ingredients 
may  not  be  used  as  a  sole  protectant 
ingredient  but  may  be  used  in 
combination  with  one,  two,  or  three 
other  protectant  active  ingredients  in 
accordance  with  S  348.22  (a),  (b).  (n). 
and  (o)  and  with  the  following 
limitations: 

(1)  Calamine  not  to  exceed  25  percent 
by  weight  per  dosage  unit  (based  on  the 
zinc  oxide  content  of  calamine). 

(2)  Cod  hver  oil,  provided  that  the 
product  is  labeled  so  that  the  amount  of 


the  product  that  is  used  in  a  24-hour 
period  represents  a  quantity  that 
provides  10,000  U.S.P.  units  of  vitamin  A 
and  400  U.S.P.  units  of  cholecalciferol. 

(3)  Shark  liver  oil,  provided  that  the 
product  is  labeled  so  that  the  amount  of 
the  product  that  is  used  in  a  24-hour 
period  represents  a  quantity  that 
provides  10,000  U.S.P.  units  of  vitamin  A 
and  400  U.S.P.  units  of  cholecalciferol. 

(4)  Zinc  oxide  not  to  exceed  25 
peroent  by  weight  per  dosage  unit. 

§  346.16    Analgesic,  anestttetic,  and 
antipruritic  active  ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  concentrations 
established  for  each  ingredient: 

(a)  Camphor  0.1  to  3  percent. 

(b)  Juniper  tar  1  to  5  percent. 

(c)  Menthol  0.1  to  1  percent. 

§  346.18    Astringent  active  ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  concentrations 
established  for  each  ingredient: 

(a)  Calamine,  within  a  concentration 
of  5  to  25  percent  by  weight  per  dosage 
unit  (based  on  the  zinc  oxide  content  of 
calamine). 

(b)  Hamamelis  water.  NF  XI,  10  to  50 
percent. 

(c)  Zinc  oxide,  within  a  concentration 
of  5  to  25  percent  by  weight  per  dosage 
unit. 

§  346J20    Keratolytic  active  ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  concentrations 
established  for  each  ingredient: 

(a)  Alcloxa  0.2  to  2  percent. 

(b)  Resorcinol  1  to  3  percent. 

§  346.22    Permitted  combinations  of 
anorectal  active  Ingredients. 

(a)  Any  two,  three,  or  four  protectants 
identified  in  §  346.14  may  be  combined, 
provided  that  the  combined  percentage 
by  weight  of  all  protectants  in  the 
combination  is  at  least  50  percent  of  the 
final  product  (e.g.,  1  gram  of  a  2-gram 
dosage  unit).  Any  protectant  ingredient 
included  in  the  combination  must  be 
present  at  a  level  that  contributes  at 
least  12.5  percent  by  weight  (e.g.,  0.25 
gram  of  a  2-gram  dosage  unit),  except 
cod  hver  oil  and  shark  liver  oil.  If  an 
ingredient  in  S  346.14(b)  is  included  in 
the  combination,  it  must  not  exceed  the 
concentration  limit  specified  in 

§  346.14(b). 

(b)  Any  single  anorectal  ingredient 
identified  in  §  346.10,  S  346.12,  S  346.16. 
§  346.18,  or  §  346.20  may  be  combined 
with  up  to  four  protectants  in 
accordance  with  paragraph  (a)  of  this 
section. 


(c)  Any  single  local  anesthetic 
identified  in  S  346.10  may  be  combined 
with  any  single  vasoconstrictor 
identified  in  §  346.12. 

(d)  Any  single  local  anesthetic 
identified  in  §  348.10  may  be  combined 
with  any  single  astringent  identified  in 
§  346.18. 

(e)  Any  single  local  anesthetic 
identified  in  §  346.10  may  be  combined 
with  any  single  keratolytic  identified  in 
§  346.20. 

(f)  Any  single  vasoconstrictor 
identified  in  §  346.12  may  be  combined 
with  any  single  astringent  identified  in 
§  346.18. 

(g)  Any  single  analgesic,  anesthetic, 
and  antipruritic  identified  in  §  346.16 
may  be  combined  with  any  single 
astringent  identified  in  §  346.18. 

(h)  Any  single  analgesic,  anesthetic, 
and  antipruritic  identified  in  §  346.16 
may  be  combined  with  any  single 
keratolytic  identified  in  §  346.20. 

(i)  Any  single  astringent  identified  in 
§  346.18  may  be  combined  with  .iny 
single  keratolytic  identified  in  §  346.20. 

(j)  Any  single  local  anesthetic 
identified  in  §  346.10  may  be  combined 
with  any  single  vasoconstrictor 
identified  in  §  346.12  and  with  any  single 
astringent  identified  in  §  346.18. 

(k)  Any  single  local  anesthetic 
identified  in  §  346.10  may  be  combined 
with  any  single  astringent  identified  in 
§  346.18  and  with  any  single  keratolytic 
identified  in  §  346.20. 

(1)  Any  single  vasoconstrictor 
identified  in  §  346.12  may  be  combined 
with  any  single  analgesic,  anesthetic, 
and  antipruritic  identified  in  §  346.16 
and  with  any  single  astringent  identified 
in  §  346.ia 

(m)  Any  single  analgesic,  anesthetic, 
and  antipruritic  identified  in  §  346.16 
may  be  combined  with  any  single 
astringent  identified  in  §  346.18  and  with 
any  single  keratolytic  identified  in 
§  346.20. 

(n)  Any  combination  of  ingredients 
listed  in  paragraphs  (c)  through  (m)  of 
this  section  may  be  combined  with  up  to 
four  protectants  in  accordance  with 
paragraph  (a)  of  this  section. 

(o)  Any  product  containing  calamine 
for  use  as  a  protectant  and/or  as  an 
astringent  and/or  containing  zinc  oxide 
for  use  as  a  protectant  and/or  as  an 
astringent  may  not  have  a  total  weight 
of  zinc  oxide  exceeding  25  percent  by 
weight  per  dosage  unit. 

Subpart  C— Labeling 

§  346.50    LaiMNng  of  anorectal  drug 
products. 

The  labeling  of  the  product  contains 
the  following  information  for  anorectal 
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ingredients  identified  in  §§  346.10. 
346.12,  346.14,  346.16.  346.18.  and  346.20. 
and  for  combinations  of  anorectal 
ingredients  identified  in  S  346.22.  Unless 
otherwise  specified,  the  labeling  in  this 
subpart  is  applicable  to  anorectal  drug 
products  for  both  external  and 
intrarectal  use. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  "anorectal 
(hemorrhoidal)."  "hemorrhoidal," 
"hemorrhoidal  (anorectal]  (insert  dosage 
form.  e.g.,  o-eam.  lotion,  or  ointment)." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications."  any  of  the  phrases  listed 
in  this  paragraph  (b),  as  appropriate. 
Other  truthful  and  nonmisleading 
statements,  describing  only  the 
indications  for  use  that  have  been 
established  and  listed  in  this  paragraph, 
may  also  be  used,  as  provided  in 

§  330.1(c)(2),  subject  to  the  provisions  of 
section  502  of  the  act  relating  to 
misbranding  and  the  prohibition  in 
section  301(d]  of  the  act  against  the 
introduction  or  delivery  for  introduction 
into  interstate  commerce  of  unapproved 
new  drugs  in  violation  of  section  505(a) 
of  the  act. 

(1)  ("For  the  temporary  relief  of." 
"Gives  temporary  relief  of,"  or  "Helps 
relieve  the")  (As  an  option,  select  one  or 
both  of  the  following:  "local"  or 
"anorectal")  (select  one  or  more  of  the 
following:  "discomfort"  "itching."  or 
"itching  and  discomfort."  followed  by: 
"in  the  perianal  area"  or  "associated 
with"  (select  one  or  more  of  the 
following:  "hemorrhoids."  "anorectal 
disoiders."  "inflamed  hemorrhoidal 
tissues."  "anorectal  inflammation." 
"hemorrhoidal  tissues."  or  "piles 
(hemorrhoids).")] 

(2)  Additional  indications.  Indications 
applicable  to  each  acbve  ingredient  of 
the  product  may  be  combined  to 
eliminate  duplicative  words  or  phrases 
so  that  the  resulting  indication  is  clear 
and  understandable.  In  addition  to  the 
indication  identified  in  paragraph  (b)(l] 
of  this  section,  the  labeling  of  the 
product  intended  for  external  or 
intrarectal  use  may  also  contain  the 
following  indications,  as  appropriate. 

(i)  For  products  for  external  use  only 
containing  any  ingredient  identified  in 
§346.10.  "For  the  temporary  relief  of 
(select  one  or  more  of  the  following: 
"pain."  "soreness."  or  "burning"). 

(ii)  For  products  containing 
epinephrine  or  epinephrine 
hydrochloride  identified  in  §  346.12  (b) 
and  (c)  for  external  use  only,  and  for 
products  containing  ephedrine  sulfate  or 
phenylephrine  hydrochloride  identified 
in  §  346. 12  (a)  and  (d). 


(A)  "Temporarily  reduces  the  swelling 
associated  with"  (select  one  of  the 
following:  "irritated  hemorrhoidal  tissue 
and  other  anorectal  disorders"  or 
"irritation  in  hemorrhoids  and  other 
anorectal  disorders"). 

(B)  "Temporarily  shrinks 
hemorrhoidal  tissue." 

(iii)  For  products  for  external  use  only 
containing  glycerin  identified  in 
§  346.14{a)(3)  and  for  products  for 
external  and/or  intrarectal  use 
containing  any  protectant  identified  in 
§  346. 14(a)  (2).  (5)  through  (9).  and  (b)  (1) 
through  (4). 

(A)  'Temporarily  forms  a  protective 
coating  over  inflamed  tissues  to  help 
prevent  drying  of  tissues." 

(B)  "Temporarily  protects  irritated 
areas." 

(C)  "Temporarily  relieves  burning." 

(D)  "Provides  temporary  relief  from 
skin  irritations." 

(E)  "Temporarily  provides  a  coating 
for  relief  of  anorectal  discomforts." 

(F)  "Temporarily  protects  the 
inflamed,  irritated  anorectal  surface" 
(select  one  of  the  following:  "to  help 
make  bowel  movements  less  painful"  or 
"from  irritation  and  abrasion  during 
bowel  movement"). 

(G)  'Temporarily  protects  inflamed 
perianal  skin." 

(H)  "Temporarily  relieves  the 
symptoms  of  perianal  skin  irritation." 

(iv)  For  products  containing  aluminum 
hydroxide  gel  identified  in  §  346.14(a)(1) 
and  for  products  containing  kaolin 
identified  in  §  346.14(a)(4).  "For  the 
temporary  relief  of  itching  associated 
with  moist  anorectal  conditions." 

(v)  For  products  for  external  use  only 
containing  any  analgesic,  anesthetic, 
and  antipruritic  identified  in  §  346.16. 

(A)  "For  the  temporary  relief  of 
(select  one  or  both  of  the  follovdng: 
"pain"  or  "burning"). 

(B)  "Can  help  distract  from  pain." 

(C)  "May  provide  a  cooling 
sensation." 

(vi)  For  products  for  external  use  only 
containing  hamamelis  water  identified 
in  §  346.18(b),  and  for  products  for 
external  use  and/or  intrarectal  use 
containing  calamine  or  zinc  oxide 
identified  in  346. 18  (a)  and  (c). 

(A)  "Aids  in  protecting  irritated 
anorectal  areas." 

(B)  "Temporary  relief  of  (select  one 
or  both  of  the  following'  "irritation"  or 
"burning"). 

(vii)  For  products  for  external  use 
only  containing  any  ingredient 
identified  in  §  346.20.  The  indication  in 
paragraph  (b)(1)  of  this  section  applies. 

(c)  Warnings.  Warnings  applicable  to 
each  active  ingredient  of  the  product 
may  be  combined  to  eliminate 
duplicative  words  or  phrases  so  that  the 


resulting  warning  is  clear  and 
understandable.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  "If  condition  worsens  or  does  not 
improve  within  7  days,  consult  a 
doctor." 

(2)  "Do  not  exceed  the  recommended 
daily  dosage  unless  directed  by  a 
doctor." 

(3)  "In  case  of  bleeding,  consult  a 
doctor  prompdy." 

(4)  For  products  for  external  use  only 
"Do  not  put  this  product  into  the  rectum 
by  using  fingers  or  any  mechanical 
device  or  applicator .** 

(5)  For  products  for  intrarectal  use  to 
be  used  with  a  special  applicator  such 
as  a  pile  pipe  or  other  mechanical 
device.  "t)o  not  use  this  product  with  an 
applicator  if  the  introduction  of  the 
applicator  into  the  rectum  causes 
additional  pain.  Consult  a  doctor 
prompdy." 

(6)  For  products  for  external  use  only 
containing  any  local  anesthetic 
identified  in  346.10,  menthol  identified 
in  §  346. 16(c),  or  resorcinol  identified  in 
§  346.20(b).  "Certain  persons  can 
develop  allergic  reactions  to  ingredients 
in  this  product  If  the  symptom  being 
treated  does  not  subside  or  if  redness, 
irritation,  sweliing.  pain,  or  other 
symptoms  develop  or  increase, 
discontinoe  use  and  consult  a  doctor." 

(7)  For  products  containing  any 
vasoconstrictor  identified  in  §  346. 12. 

(i)  "Do  not  use  this  product  if  you 
have  heart  disease,  high  blood  pressure, 
thyroid  disease,  diabetes,  or  difficulty  in 
urination  doe  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor." 

(ii)  "Drug  interaction  precaution.  Do 
not  use  this  product  if  you  are  presently 
taking  a  prescription  drug  for  high  blood 
pressure  or  depression,  without  first 
consulting  your  doctor." 

(iii)  For  products  containing  ephedrine 
sulfate  identified  in  §  346.12(a).  "Some 
users  of  this  product  may  experience 
nervousness,  tremor,  sleeplessness, 
nausea,  and  loss  of  appetite.  If  these 
symptoms  persist  or  become  worse, 
consult  your  doctor." 

(8)  For  products  containing  aluminum 
hydroxide  gel  identified  in  §  346. 14(a)(1) 
and  for  products  containing  kaolin 
identified  in  §  346.14(a)(4).  "Remove 
petrolatum  or  greasy  ointment  before 
using  this  product  because  they  interfere 
with  the  ability  of  this  product  to  adhere 
properly  to  the  skin  area." 

(9)  For  products  for  external  use  only 
containing  resorcinol  identified  in 

§  346.20(b).  "Do  not  use  on  open  wounds 
near  the  anus." 
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(d)  Directions.  Directions  applicable 
to  each  active  ingredient  of  the  product 
may  be  combined  to  eliminate 
duplicative  words  or  phrases  so  that  the 
resulting  information  is  clea.  and 
understandable.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  "Adults:  When  practical,  cleanse 
the  affected  area"  (select  one  or  both  of 
the  following:  "with  mild  soap  and 
warm  water  and  rinse  thoroughly"  or 
"by  patting  or  blotting  with  an 
appropriate  cleansing  pad").  "Gently  dry 
by  patting  or  blotting  with  toilet  tissue 
or  a  soft  cloth  before  application  of  this 
product."  [Other  appropriate  directions 
in  this  section  may  be  inserted  here.] 
"Children  under  12  years  of  age:  consult 
a  doctor." 

(2)  For  products  for  external  use  only. 
"Apply  externally  to  the  affected  area" 
(insert  appropriate  time  interval  of 
administration  as  identiHed  in 
paragraphs  (d)(6),  (7),  (8).  or  (9)  of  this 
section). 

(3)  For  products  for  external  use  that 
are  pads  containing  anorectal 
ingredients.  "Gently  apply  to  the 
affected  area  by  patting  and  then 
discard."  * 

(4)  For  products  for  intrarectal  use 
that  are  wrapped  suppositories. 
"Remove  wrapper  before  inserting  into 
the  rectum." 

(5)  For  products  for  intrarectal  use 
that  are  to  be  used  with  a  special 
applicator  such  as  a  pile  pipe  or  other 
mechanical  device.  "FOR 
INTRARECTAL  USE:  Attach  applicator 
to  tube.  Lubricate  applicator  well,  then 
gently  insert  applicator  into  the  rectum." 

(6)  For  products  for  external  use  only 
containing  any  of  the  local  anesthetics 
identified  in  §  346.10;  analgesics, 
anesthetics,  and  antipruritics  identified 
in  §  346.16:  or  alcloxa  or  resorcinol 
identified  in  §  346.20.  Apply  to  the 
affected  area  up  to  6  times  daily. 

(i)  For  products  for  external  use  only 
containing  dibucaine  or  dibucaine 
hydrochloride  identified  in  §  346. 10  (c) 
and  (d).  Apply  to  the  affected  area  up  to 
3  or  4  times  daily. 

(ii)  For  products  for  external  use  only 
containing  pramoxine  hydrochloride 


identified  in  §  346.10(g).  Apply  to  the 
affected  area  up  to  5  times  daily. 

(7)  For  products  containing 
vasoconstrictors  identified  in  §  346.12. 
Apply  to  the  affected  area  up  to  4  times 
daily. 

(8)  For  products  for  external  use  only 
containing  glycerin  identified  in 

§  346.14(a)(3)  or  hamamelis  water 
identified  in  §  346.18(b).  and  for 
products  for  external  and/or  intrarectal 
use  containing  any  protectant  identified 
in  §  346.14(a)  (1),  (2).  (4).  (5).  (6).  and  (8). 
and  (b)  (1).  (2),  (3).  and  (4).  or  any 
astringent  identified  in  §  346.18  (a)  and 
(c).  Apply  to  the  affected  area  up  to  6 
times  daily  or  after  each  bowel 
movement. 

(9)  For  products  containing  petrolatum 
or  white  petrolatum  identified  in 

§  346.14(a)  (7)  and  (9).  Apply  Uberally  to 
the  affected  area  as  often  as  necessary. 

(e)  The  word  "physician"  may  be 
substituted  for  the  word  "doctor"  in  any 
of  the  labeling  statements  in  this 
section. 

§346.52    Labeling  Of  pennmed 
combinations  of  anorectal  active 
ingredients. 

Statements  of  identity,  indications, 
warnings,  and  directions  for  use. 
respectively,  applicable  to  each 
ingredient  in  the  product  may  be 
combined  to  eliminate  duplicative 
words  or  phrases  so  that  the  resulting 
information  is  clear  and  understandable. 

(a)  Statement  of  identity.  For  a 
combination  drug  product  that  has  an 
established  name,  the  labeling  of  the 
product  states  the  established  name  of 
the  combination  drug  product,  followed 
by  the  statement  of  identity  for  each 
ingredient  in  the  combination,  as 
estabhshed  in  the  statement  of  identity 
sections  of  this  part.  For  a  combination 
drug  product  that  does  not  have  an 
established  name,  the  labeling  of  the 
product  states  the  statement  of  identity 
for  each  ingredient  in  the  combination, 
as  established  in  the  statement  of 
identity  sections  of  this  subpart. 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications."  the  indication(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  indications  sections  of 
this  subpart. 


(c)  Warnings.  The  labeling  of  the 
product  states,  under  the  heading 
"Warnings."  the  warning(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  warnings  sections  of 
this  subpart. 

(d)  Directions.  The  labeling  of  the 
product  states,  under  the  heading 
"Directions."  directions  that  conform  to 
the  directions  established  for  each 
ingredient  in  the  directions  sections  of 
this  subpart.  When  the  time  intervals  or 
age  limitations  for  administration  of  the 
individual  ingredients  differ,  the 
directions  for  the  combination  product 
may  not  exceed  any  maximum  dosage 
limits  established  for  the  individual 
ingredients  in  the  applicable  OTC  drug 
monograph. 

PART  369->INTERPRETATIVE 
STATEIMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

4.  The  authority  citation  for  21  CFR 
Part  369  continues  to  read  as  follows: 

Authority:  Sees.  502.  503.  506.  507.  701,  52 
Stat.  1050-1052  as  amended.  1055-1056  as 
amended,  55  Stat.  851,  59  Slat.  463  as 
amended  (21  U.S.C.  352.  353,  356,  357,  371);  21 
CFR  5.10  and  5.11. 

§369.20    [Amended  1 

5.  In  Subpart  B.  §  369.20  Drugs: 
recommended  warning  and  caution 
statements  is  amended  by  removing  the 
statement,  "See  also  Rectal  Preparations 
for  additional  warnings,"  from  the  entry 
for  "BELLADONNA  PREPARATIONS 
AND  PREPARATIONS  OF  ITS 
ALKALOIDS  (ATROPINE, 

HYOSCY AMINE,  AND  SCOPOLAMINE 
(HYOSCINE)):  HYOSCY AMUS, 
STRAMONIUM.  THEIR  DERIVATIVES. 
AND  RELATED  DRUG 
PREPARATIONS." 

§369.20    [Amended] 

6.  In  Subpart  B.  §  369.20  Drugs: 
recommended  warning  and  caution 
statements  is  amended  by  removing  the 
entry  "RECTAL  PREPARATIONS  FOR 
EXTERNAL  USE." 

Dated:  May  2, 1988 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

(FR  Doc.  88-18200  Filed  8-12-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

21  CFR  Part  357 
[Docket  No.  87N-0181] 

Cholecystokinetic  Drug  Products  for 
Over-the-counter  Human  Use; 
Proposed  Amendment  of  Final 
Monograph 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  that  would 
amend  the  Hnal  monograph  for  over-the- 
counter  (OTC)  cholecystokinetic  drug 
products  to  include  the  ingredient 
hydrogenated  soybean  oil.  This  proposal 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA. 
DATE:  Written  comments  or  objections 
by  October  14. 1988. 

ADDRESS:  Written  comments  or 
objections  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rin.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-210). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  10. 1983  (48  FR 
27004).  FDA  issued  a  final  monograph 
for  OTC  cholecystokinetic  drug  products 
(21  CFR  Part  357.  Subpart  C).  The  only 
active  ingredient  included  in  the 
monograph  was  a  50-percent  aqueous 
emulsion  of  com  oil. 

On  March  16, 1984.  FDA  received  a 
citizen  petition  (Docket  No.  79N-0368/ 
CP)  requesting  that  the  final  monograph 
for  OTC  cholecystokinetic  drug  products 
be  amended  to  include  a  powder  dosage 
form  containing  hydrogenated  soybean 
oil  and  lecithin.  The  citizen  petition  was 
supplemented  by  data  contained  in 
letters  dated  January  14. 1985.  November 
14. 1985,  June  1. 1987.  and  January  13. 
1988.  These  letters  are  on  file  in  Docket 
No.  79N-0368  as  LET004.  LET006. 
LET009,  and  LETOll,  respectively. 

After  reviewing  the  citizen  petition 
and  the  supplemental  data,  the  agency 
concludes  that  there  is  sufficient 
evidence  to  generally  recognize 
hydrogenated  soybean  oil  as  safe  and 
effective  and  not  misbranded  for  use  as 
an  OTC  cholecystokinetic  drug  product. 
The  citizen  petition  contained  the  results 
of  a  study  designed  to  compare  the 
effectiveness  of  two  contrast  agents  at 
two  different  dosage  levels  both  without 


and  with  a  fatty  meal  (consisting  of  12.4 
grams  (g)  of  hydrogenated  soybean  oil] 
prior  to  ingestion  of  the  contrast  agent. 
Although  specific  data  on  gallbladder 
contraction  were  not  provided,  the  study 
results  did  indicate  that  of  the  subjects 
who  received  the  hydrogenated  soybean 
oil  product,  40  percent  (134 
visualizations  recorded  in  a  total  of  330 
examinations]  had  the  cystic  duct 
visualized  upon  radiographic 
examination.  The  agency  concludes  that 
the  submitted  data  are  adequate  to 
demonstrate  the  effectiveness  of 
hydrogenated  soybean  oil  in  producing 
gallbladder  contraction. 

Information  provided  in  the 
supplemental  data  indicates  that  the 
role  of  lecithin  in  the  product  is  as  an 
inactive  ingredient.  The  information  also 
indicates  that  lecithin  and  the  other 
inactive  ingredients  would  not 
contribute  significantly  to  the 
cholecystokinetic  effect  of  the  product. 
Additionally,  FDA  was  informed  by  the 
petitioner  that  the  hydrogenated 
soybean  oil  contained  in  the  product 
was  food-grade,  partially-hydrolyzed 
soybean  oil  with  a  melting  point  of  41  to 
43.5  °C,  an  iodine  value  of  65  to  69,  and 
a  fatty  acid  composition  as  follows 
(Ref.  1]: 


Fatty  acid 

Percent 
compositioo 

Myristic  add _. 

Palmitic  >cid 

0.1 
100 

Palmitoleic  acid 

.  1 

Stearic  acid „ 

13  5 

Oleic  acirt _ 

Linoleic  acid 

72.0 
38 

Undenic  acid „„.„..„_._..„..„..„.„.. 

1 

Arachidic  acid _ ....„._ 

5 

Betienic  acid „ 

.2 

Hydrogenation  of  vegetable  oils  is  a 
chemical  reaction  consisting  of  addition 
of  hydrogen  at  double  bonds  of 
unsaturated  acyl  groups.  This  process 
results  in  a  decreased  susceptibility  of 
oils  to  oxidative  deterioration  (Ref.  2]. 
Com  oil  and  hydrogenated  soybean  oil 
have  a  similar  high  content  of  long  chain 
triglycerides  of  fatty  acids,  e.g.,  oleic 
acid,  linoleic  acid,  palmitic  acid,  and 
stearic  acid  (Refs.  2,  3,  and  4).  AJthough 
it  has  long  been  generally  known  that 
gallbladder  contraction  occurs  in 
response  to  a  fatty  meal  (Refs.  5,  6,  and 
7],  recent  data  suggest  that  the  ingestion 
of  long-chain  triglycerides  of  fatty  acids 
initiates  gallbladder  contraction.  Two 
studies,  in  which  the  effect  of  medium- 
chain  triglycerides  and  long-chain 
triglycerides  of  fatty  acids  on 
gallbladder  contraction  were  compared, 
demonstrated  that  patients  responded 
with  normal  and  vigorous  gallbladder 
contraction  after  ingesting  a  meal  of 


long-chain  triglycerides  of  fatty  acids 
whereas  no  significant  response  was 
observed  after  ingestion  of  medium- 
chain  triglycerides  of  fatty  acids  (Refs.  8 
and  9].  Because  the  long-chain 
triglyceride  content  of  com  oil  and 
soybean  oil  as  described  above  is 
similar,  the  effect  on  gallbladder 
contraction  is  also  similar. 

Accordingly,  the  agency  is  proposing 
to  amend  the  final  monograph  on  OTC 
cholecystokinetic  drug  products  to 
include  hydrogenated  soybean  oil  as 
described  above  as  an  active  ingredient. 
The  agency  proposes  that  the  statement 
of  identity  and  indications  for  products 
containing  this  ingredient  follow 
S  357.250  (a)  and  (b)  of  the 
cholecystokinetic  final  monograph.  The 
agency  is  also  proposing  that  the 
directions  section  of  the  monograph  (21 
CFR  357.250(d)(3]]  be  modified  to 
include  the  following:  Oral  dosage  is 
12.4  grams  hydrogenated  soybean  oil  in 
a  suitable,  water-dispersible  powder  in  2 
to  3  ounces  of  water.  Stir  briskly  to 
prepare  a  suspension  before  using. 
Drink  20  minutes  before  diagnostic 
gallbladder  x-ray  or  as  directed  by  a 
doctor. 

The  agency  is  aware  that  the 
hydrogenated  soybean  oil  product 
covered  by  the  petition  is  currently 
being  marketed  as  a  prescription  drug. 
Although  the  agency  is  proposing  in  this 
notice  to  switch  hydrogenated  soybean 
oil  to  OTC  use  from  its  present  status  as 
a  prescription  drug,  OTC  marketing  may 
not  begin  at  this  time.  In  the  Federal 
Register  of  June  3, 1983  (48  FR  24925). 
FDA  explained  the  enforcement  policy 
for  drugs  that  were  originally  on 
prescription  status  but  which  were  being 
proposed  for  OTC  marketing  under  the 
OTC  drug  review.  As  noted  there,  21 
CFR  330.13  permits  OTC  marketing  of  a 
drug  previously  limited  to  prescription 
use  prior  to  publication  of  a  final 
monograph  provided  that  certain 
conditions  are  met.  To  qualify  for  such 
status,  the  drug  must,  at  a  minimum, 
have  been  considered  by  an  OTC  drug 
advisory  review  panel  and  either  been 
recommended  for  OTC  marketing  by  the 
panel  or  subsequently  determined  by 
FDA  to  be  suitable  for  OTC  marketing. 
Hydrogenated  soybean  oil  was  not 
considered  by  a  panel  and,  therefore, 
does  not  qualify  for  early  OTC 
marketing  under  the  terms  of  the 
enforcement  policy  set  out  in  S  330.13. 
FDA  believes  that  public  comments 
submitted  in  response  to  the  proposed 
switch  in  status  should  be  evaluated 
before  a  final  agency  decision  on  OTC 
status  is  made  and  before  OTC 
marketing  begins.  Accordingly,  until 
such  comments  are  reviewed. 
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hydrogenated  soybean  oil  will  remain  a 
prescription  drug. 
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Gilbertson,  January  13, 1988.  coded  LETOll, 
Docket  No.  79N-0368,  Dockets  Management 
Branch. 

(2)  DeMan.  J.M..  "Principles  of  Food 
Chemistry,"  AVI  Publishing  Company,  Inc., 
Westport,  CT,  pp.  35-85, 1976. 

(3)  Windholz,  M..  editor,  'The  Merck 
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(4)  Tyler,  V.E.,  LR.  Brady,  and  |.E.  Robbers. 
"Pharmacognosy."  8th  Ed.,  Lea  and  Febiger, 
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Triglyceride  Containing  Liquid  Meals  on 
Gallbladder  and  Small  Intestinal  Function  in 
Normal  Man,"  Gut.  25:405-411, 1984. 
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The  agency  advises  that  any  final  rule 
resulting  from  this  proposed  rule  will  be 
effective  12  months  after  its  date  of 
publication  in  the  Federal  Register.  On 
or  after  that  date,  any  OTC  drug  product 
that  is  not  in  compliance  may  not  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 
drug  product  subject  to  the  rule  that  is 
repackaged  or  relabeled  after  the 
effective  date  of  the  rule  must  be  in 
compliance  with  the  rule  regardless  of 
the  date  that  the  product  was  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce. 
Manufacturers  are  encouraged  to 
comply  voluntarily  with  the  rule  at  the 
earliest  possible  date. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 


of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  cholecystokinetic  drug  products,  is 
a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act. 
Pub.  L  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  cholecystokinetic 
drug  products  is  not  expected  to  pose 
such  an  effect  on  small  businesses. 
Therefore,  the  agency  certifies  that  this 
proposed  rule,  if  implemented,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  or  OTC  cholecystokinetic 
drug  products.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC 
cholecystokinetic  drug  products  should 
be  accompanied  by  appropriate 
documentation. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
{address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Interested  persons  may,  on  or  before 
October  14, 1988,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments  or  objections.  Three 
copies  of  all  comments  or  objections  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  and 
objections  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief.  Comments  and 
objections  may  be  seen  in  the  office 


above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Fart  357 

Cholecystokinetic  drug  products. 
Labeling.  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act.  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Part  357  as 
follows: 

PART  357— MISCELLANEOUS 
INTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
Part  357  is  revised  to  read  as  follows: 

Authority:  Sees.  201{p),  502.  505.  701.  52 
Stat.  1041-1042  as  amended.  1050-1053  as 
amended.  1055-1056  as  amended  by  70  Slat. 
919  and  72  Stat.  948  (21  U.S.C.  321{p).  352.  355. 
371);  5  U.S.C.  553;  21  CFR  5.10  and  5.11. 

2.  Section  357.210  is  revised  to  read  as 
follows: 

§  357.210    Chotecystokinetic  active 
ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  specified  concentration 
and  dosage  form  established  for  each 
ingredient: 

(a)  50-percent  aqueous  emulsion  of 
corn  oil. 

(b)  Hydrogenated  soybean  oil  in  a 
suitable,  waler-dispersible  powder.  The 
hydrogenated  soybean  oil  is  food-grade, 
partially  hydrolyzed  with  a  melting 
point  of  41  to  43.5  °C,  an  iodine  value  of 
65  to  69,  and  a  fatty  acid  composition  as 
follows: 


Fatty  acid 


Percent 
compositwn 


Myristic  acid 

0.1 

Palmitic  ackj  

100 

.1 

135 

72.0 

Unoleic  acid _ 

3.8 
.1 

Arachidic  acid 

Behenic  acid - 

.5 
.2 

3.  In  §  357.250,  paragraphs  (d)  (2)  and 
(3)  are  revised  to  read  as  follows; 

§  357.250    Ljl>eling  of  choiecystolcinetic 
drug  products. 

***** 

(d)  *  •  * 

(2)  For  products  containing  50-percent 
aqueous  emulsion  of  corn  oil. 
(i)  "Shake  well  before  using." 
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(ii)  Oral  dosage  is  60  milliliters  20 
minutes  before  diagnostic  gallbladder  x- 
ray  or  as  directed  by  a  doctor. 

(3)  For  products  containing 
hydrogenated  soybean  oil.  Oral  dosage 
is  12.4  grams  in  a  suitable,  water- 
dispersible  powder  in  2  to  3  ounces  of 
water.  Stir  briskly  to  prepare  a 
suspension  before  using.  Drink  20 
minutes  before  diagnostic  gallbladder  x- 
ray  or  as  directed  by  a  doctor. 
•        •        •        •        « 

4.  Section  357.280  is  revised  to  read  as 
follows: 

§357.280    ProfMslofMi  WMing. 

The  labeling  provided  to  health 
professionals  (but  not  to  the  general 
public)  may  contain  the  following 
information  for  ingredients  identified  in 
§  357.210:  Indication.  "For  visualization 
of  biliary  ducts  during 
cholecystography." 

Dated:  June  6. 1988. 
Frank  E  Young, 

Commissioner  of  Food  and  Dnigs. 
|FR  Doc.  88-18201  Filed  8-12-88;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  706,  707,  and  708 

Regional  Educational  Laboratories  and 
Research  and  Development  Centers 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Regional 
Educational  Laboratories  and  Research 
and  Development  Centers  Programs. 
These  amendments  are  needed  to 
implement  certain  provisions  of  the 
General  Education  Provisions  Act 
(GEPA).  as  amended  by  Title  XIV  of  the 
Higher  Education  Amendments  of  1986, 
and  to  improve  the  operation  of  the 
programs. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Lawrence  Bussey,  Jr.,  Office  of 
Research,  Office  of  Educational 
Research  and  Improvement,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  Suite  610, 
Washington,  DC,  20208-1633.  Telephone 
number  [202)  357-6249. 

SUPPLEMENTARY  INFORMATION:  On 

March  22. 1988,  the  Secretary  published 
in  the  Federal  Register  (52  PR  9408]  a 
Notice  of  Proposed  Rulemaking  for  the 
Regional  Educational  Laboratories  and 
Research  and  Development  Centers 
Programs. 

The  Regional  Educational 
Laboratories  Program  makes  financial 
assistance  available  to  regional 
educational  laboratories  established  by 
public  agencies  or  private  nonprofit 
institutions.  Each  laboratory,  under  the 
sole  guidance  of  a  regionally 
representative  governing  board,  serves 
the  education  needs  of  a  specific 
geographic  region  of  the  Nation.  The 
Research  and  Development  Centers 
Program  provides  financial  assistance, 
to  conduct  educational  research  and 
development,  to  institutions  of  higher 
education,  institutions  of  higher 
education  in  consort  with  public 
agencies  or  nonprofit  organizations,  and 
interstate  agencies  established  by 
compact  that  operate  subsidiary  bodies 
to  conduct  postsecondary  educational 
research  and  development. 


Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  three 
organizations  submitted  comments  on 
the  proposed  regulations.  The  Secretary 
has  made  a  technical  change  in  these 
regulations  to  clarify  the  intent  under 
the  selection  criteria  for  planning 
awards  and  has  added  a  research 
priority  under  the  list  of  funding 
priorities.  An  analysis  of  the  comments 
and  of  the  changes  in  the  regulations  is 
published  as  an  appendix  to  these  final 
regulations.  Substantive  issues  are 
discussed  under  the  section  of  the 
regulations  to  which  they  pertain. 
Technical  and  other  changes — and 
suggested  changes  the  Secretary  is  not 
legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  docu^nent  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFR  Part  706 

Colleges  and  universities.  Education, 
Educational  research.  Grants 
programs — education.  Local  educational 
agencies,  Nonprofit  organizations, 
Reporting  and  recordkeeping 
requirements.  State  educational 
agencies. 

34  CFR  Part  707 

Colleges  and  universities.  Education, 
Educational  research.  Grants 
programs — education,  Local  educational 
agencies.  Nonprofit  organizations. 
Reporting  and  recordkeeping 
requirements.  State  educational 
agencies. 


34  CFR  Part  708 

Colleges  and  universities,  Education, 
Educational  research.  Grants 
programs— education.  Local  educational 
agencies,  Nonprofit  organizations. 
Reporting  and  recordkeeping 
requirements,  State  educational 
agencies. 

Dated:  July  25. 1988. 
Willim  ).  Bennett, 

Secretary  of  Education. 

{Catalog  of  Federal  Domestic  Assistance 
Number  84.117:  Regional  Educational 
LiSboratories  and  Research  and  Development 
Centers  Programs) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
Parts  706,  707  and  708  to  read  as  follows: 

PART  706— REGIONAL  EDUCATIONAL 
LABORATORIES  AND  RESEARCH  AND 
DEVELOPMENT  CENTERS 
PROGRAMS:  GENERAL  PROVISIONS 

Subpart  A— General 

Sec. 

706.1  What  are  the  Regional  Educational 
Laboratories  and  Research  and 
Development  Centers  Programs? 

706.2  Who  is  eligible  for  an  award? 

706.3  What  priorities  may  the  Secretary 
establish? 

706.4  What  regulations  apply? 

706.5  What  definitions  apply? 

Subpart  B — How  Does  One  Apply  for  an 
Award? 

706.10  What  assurances  must  an  applicant 
make? 

706.11  What  information  is  needed  for  a 
multi-year  project  for  institutional 
operations? 

Subpart  C — How  Does  ttie  Secretary  Make 
an  Award? 

706.20  How  does  the  Secretary  evaluate  an 
application? 

706.21  What  additional  procedures  may  the 
Secretary  use  to  determine  which 
applications  will  be  selected  for  funding? 

706.22  What  additional  factors  may  the 
Secretary  consider  in  selecting  an 
application  for  a  planning  award? 

706.23  What  additional  factors  may  the 
Secretary  use  to  select  an  application  for 
an  institutional  operations  award? 

AutlMrity:  20  U.S.C.  1221e,  unless 
Otherwise  noted. 

Subpart  A — General 

§  706.1    Wttat  are  ttie  Regional  Educational 
Lal>oratorles  and  Research  and 
Development  Centers  Programs? 

Under  the  Regional  Laboratories  and 
Research  and  Development  Centers 
Programs,  the  Secretary  provides 
support  for  planning,  institutional 
operations,  and  special  activities  of 
regional  educational  laboratories  and 
research  and  development  centers. 
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(Authority:  20  U.S.C.  1221e) 

§  706.2    Who  Is  eligible  for  an  award? 

(a)  The  following  parties  are  eligible 
to  apply  for  awards  for  the  planning  of  a 
laboratory  or  center: 

(1)  Public  or  private  organizations, 
institutions  or  agencies. 

(2)  Individuals. 

(b)  The  following  parties  are  eligible 
to  apply  for  awards  for  institutional 
operations: 

(1)  For  regional  educational 
laboratories,  public  agencies  or  private 
nonprofit  organizations. 

(2)  For  research  and  development 
centers,  institutions  of  higher  education, 
institutions  of  higher  education  in 
consort  with  public  agencies  or  private 
nonprofit  organizations  or  interstate 
agencies  established  by  compact  that 
operate  subsidiary  bodies  established  to 
conduct  postsecondary  educational 
research  and  development. 

(c)  In  any  fiscal  year,  the  Secretary 
may  make  grants  for  special  activities  to 
regional  educational  laboratories  or 
research  and  development  centers  that 
receive  institutional  operations  awards 
in  the  same  fiscal  year. 

{Authority:  20  U.S.C.  1221e) 

§  706.3    What  priorities  may  the  Secretary 
establish? 

(a)  The  Secretary  may  select  funding 
priorities  from  a  list  of  biennial  research 
priorities  published  in  the  Federal 
Register  for  public  comment  pursuant  to 
section  405(b)(4)  of  the  Act,  and 
published  in  final  form  in  the  Federal 
Register.  These  biennial  research 
priorities  may  include  one  or  more 
priorities  from  paragraph  (b)  of  this 
section. 

(b)  The  Secretary  may  also  select  one 
or  more  funding  priorities  by  choosing 
from  the  following  list  of  individual 
priorities  or  a  combination  of  these 
priorities; 

(1)  Learning. 

(2)  Teaching. 

(3)  Technology  in  education. 

(4)  Instructional  processes  and 
materials,  including  textbooks  and 
computer  software  for  instruction. 

(5)  Education  and  staff  development 
for  teachers,  administrators  and  other 
education  staff. 

(6)  Organization  and  management  of 
schools,  including  effective  education 
leadership. 

(7)  Evaluation  and  indicator  measures, 
including  testing,  measurement,  and 
standards  of  performance. 

(8)  Governance  of  education, 
including  school  board  policies  and 
practices. 

[9]  Educational  finance  and 
productivity. 


(10)  Education  and  the  law. 

(11)  Dissemination  and  knowledge 
utilization  in  education. 

(12)  Improvement  in  education, 
including  State  and  local  reform 
initiatives. 

(13)  Student  achievement,  including 
students'  motivation  to  learn,  their 
failure  to  learn,  and  their  failure  to 
attend  school  and  graduate. 

(14)  Home,  family,  cultural,  and 
community  influences  on  education, 
including  parental  choice  and 
involvement  in  schooling. 

(15)  Education,  work,  and  careers. 

(16)  Equity  and  excellence,  including 
the  effects  of  ability  grouping. 

(17)  Guidance  and  counseling. 

(18)  International  education. 

(19)  English  literacy,  including 
reading,  writing,  and  language  skills. 

(20)  Mathematics. 

(21)  Science. 

(22)  Foreign  languages. 

(23)  Early  childhood  education. 

(24)  History  and  social  sciences, 
including  economics,  geography, 
political  science,  sociology, 
anthropology,  and  psychology. 

(25)  Physical  and  health  education. 

(26)  Humanities,  including  music,  art, 
literature  and  dance. 

(27)  Citizenship  and  character 
education. 

(28)  Elementary  education. 

(29)  Secondary  education. 

(30)  Early  adolescent  education. 

(31)  Adolescent  education. 

(32)  Postsecondary  education. 

(33)  Adult  and  continuing  education. 

(34)  Teachers. 

(35)  School  professionals  and 
personnel. 

(36)  Public  and  private  educational 
institutions. 

(37)  School  discipline  and  crime  in  the 
schools. 

(38)  Education  of  special  populations, 
including  the  educationally 
disadvantaged  or  students-at-risk,  those 
with  limited  English  proficiency,  the 
handicapped,  immigrants,  and  the 
academically  gifted  and  talented. 

(39)  Implementation  and  effects  of 
educational  policies. 

(Authority:  20  U.S.C.  1221e) 

§  706.4    What  regulations  apply? 

(a)  Grants.  The  following  regulations 
apply  to  grants  under  this  program: 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  That  Apply  to  Department 
Regulations),  Part  78  (Education  Appeal 
Board),  and  Part  80  (Uniform 
Administrative  Requirements  for  Grants 


and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(2)  The  regulations  in  this  Part  706  and 
in  34  CFR  Parts  707  and  708. 

(b)  Contracts.  (1)  The  following 
regulations  apply  to  contracts  under  this 
program: 

(i)  The  Federal  Acquisition  Regulation 
(FAR)  in  48  CFR  Chapter  1. 

(ii)  The  Education  Department 
Acquisition  Regulation  (EDAR)  in  48 
CFR  Chapter  34. 

(2)  Requirements  substantially  similar 
to  the  following  sections  of  the 
regulations  in  this  Part  706  and  34  CFR 
Parts  707  and  708  will  be  incorporated 
into  the  solicitation  for  a  laboratory  or 
center  contract,  to  the  extent  that  these 
sections  are  consistent  with  applicable 
regulations  in  the  FAR  and  EDAR: 

(i)  Part  706.  Sections  706.1,  706.5, 
706.10.  706.11.  706.22  and  706.23. 

(ii)  Part  707.  Sections  707.1.  707.2, 
707.10,  707.11,  707.12.  and  707.20. 

(iii)  Part  708.  Sections  708.1,  708.10. 
708  11.  708.12,  and  708.20. 

(Authority:  20  U  S.C.  1221e) 

§706.5    What  definitions  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  these 
regulations  are  defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Department 

EDGAR 

Grant 

Nonprofit 

Private 

Public 

Secretary 

State 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

"Act"  means  the  General  Education 
Provisions  Act,  as  amended. 

"Center"  means  an  educational 
research  and  development  center 
authorized  under  section  405(d)(4)(A)(ii) 
of  the  Xct. 

"Contract"  means  a  procurement 
contract  entered  into  by  the  Federal 
government  to  purchase,  rent,  lease  or 
otherwise  obtain  supplies  or  services 
from  nonfederal  sources. 

"Educational  research"  means  basic 
and  applied  research,  development, 
planning,  surveys,  assessments, 
evaluations,  investigations,  experiments, 
and  demonstrations  in  the  field  of 
education  and  related  fields. 

"Institution  of  higher  education" 
means  an  institution  of  higher  education 
as  defined  in  section  1201  of  the  Higher 
Education  Act  of  1965.  as  amended. 
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"Institutional  operations"  means  the 
activities  of  a  laboratory  or  center 
conducted  under  a  long-term  plan 
approved  by  the  Secretary. 

'Laboratory"  means  a  regional 
educational  laboratory  authorized  under 
section  405(d)(4)(A)(i)  of  the  Act. 

"Mission"  means  the  priority  or 
priorities  for  a  center  established  by  the 
Department  in  accordance  with  §  706.3. 

"Planning"  means  activities  related  to 
preparing  an  application  for  institutional 
operations  of  a  laboratory  or  center. 

"Special  activities"  means  activities 
carried  out  by  a  Regional  Educational 
Laboratory  or  a  Research  and 
Development  Center  in  addition  to  those 
included  in  its  institutional  operations 
award. 

(Authority:  20  U.S.C.  1141;  1221e) 

Subpart  B— How  Does  One  Apply  for 
an  Award? 

§  706. 10    What  assurances  must  an 
applicant  make? 

In  its  application  for  an  award  for 
institutional  operations,  an  applicant 
shall  make  assurances  that  the 
laboratory  or  center  involved  will — 

(a)  Be  responsible  for  the  conduct  of 
the  research  and  development  activities 
in  its  approved  application: 

(b)  Prepare  a  long-range  plan  relating 
tn  the  conduct  of  those  research  and 
development  activities; 

(c)  Ensure  that  information  developed 
as  a  result  of  those  research  and 
development  activities,  including  new 
educational  methods,  practices, 
techniques,  and  products,  are 
appropriately  disseminated; 

(d)  Provide  technical  assistance  to 
appropriate  educational  agencies  and 
institutions:  and 

(e)  To  the  extent  practicable,  provide 
training  for  individuals,  emphasizing 
training  opportunities  for  women  and 
members  of  minority  groups,  in  the  use 
of  new  educational  methods,  practices, 
techniques  and  products  developed  in 
connection  with  those  activities. 

(Authority:  20  U.S.C.  1221e) 

§  706. 1 1    What  information  is  needed  (or  a 
multi-year  prolect  for  institutional 
operations? 

In  addition  to  the  information  required 
in  34  CFR  75.117.  an  application  for  a 
multi-year  project  for  institutional 
operations  must  contain  a  mission 
statement  for  the  proposed  center  as  a 
whole  or  a  proposed  long  range  plan  for 
the  proposed  laboratory.  The  mission 
statement  or  proposed  long  range  plan 
must  describe  goals  and  objectives  for 
each  year  of  the  proposed  project  and 
discuss  how  they  relate  to  the  specific 
activities  described  in  the  application. 


(Authority:  20  U.S.C.  1221e) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1850-0602) 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  706.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  For  each  competition  the  Secretary 
uses  the  applicable  selection  criteria  in 
34  CFR  707.10,  707.11.  707.12.  708.10. 
708.11  or  708.12  to  evaluate  applications 
for  new  awards  under  this  program. 

(b)  The  maximum  score  for  all  the 
criteria  in  each  section  is  100  points, 
including  any  reserved  points  to  be 
distributed  in  accordance  with 
paragraph  (d)  of  this  section. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(d)  For  any  competition  for  center 
awards,  the  Secretary  assigns  10 
additional  points  to  one  or  more  of  the 
criteria  described  in  the  applicable 
section  (34  CFR  708.10.  708.11.  or  708.12). 

(Authority:  20  U.S.C.  1221e) 

§  706.21    Wtiat  additional  procedures  may 
the  Secretary  use  to  determine  which 
applications  will  be  selected  for  funding? 

In  addition  to  the  review  procedures 
in  34  CFR  75.217.  the  Secretary  may  use 
the  following  procedures  to  determine 
which  applications  will  be  selected  for 
funding: 

(a)  After  review  of  applications  and 
preparation  of  a  rank  order  of  the 
applications  in  accordance  with  34  CFR 
75.217  (b)  and  (c)  and  §  706.20,  the 
Secretary  may  select  applications  for 
further  consideration  on  the  basis  of  the 
rank  order  and  the  factors  in  34  CFR 
75.217(d).  The  Secretary  informs  each 
applicant  whether  its  application  has 
been  chosen  for  further  consideration. 

(b)  (1)  Each  applicant  chosen  for 
further  consideration  shall  submit  any 
additional  information  requested  by  the 
Secretary. 

(2)  In  requesting  additional 
information  of  applicants  chosen  for 
further  consideration,  the  Secretary — 

(i)  Provides  applicants  with  a 
reasonable  opportunity  to  revise  and 
resubmit  their  applications;  and 

(ii)  Does  not  provide  information  to 
any  applicant  about  the  contents  of 
other  applications  chosen  for  further 
consideration,  or  otherwise  provide  any 
information  that  could  give  an  applicant 
a  competitive  advantage  over  other 
applicants. 

(c)  The  Secretary  may  conduct  site 
visits  to  all  or  some  of  the  applicants  to 
obtain  further  information  on  the 
activities  described  in  an  application 


and  an  applicant's  capability  to  perform 
those  activities. 

(Authority:  20  U.S.C.  1221e) 

§  706.22    What  additional  factors  may  the 
Secretary  consider  in  selecting  an 
application  for  a  planning  award? 

In  addition  to  the  selection  criteria  in 
34  CFR  707.10  or  708.10  and  the 
additional  information  in  accordance 
with  §  706.21,  the  Secretary  considers 
the  following  in  making  awards  for 
planning  of  a  laboratory  or  center 

(a)  I'he  relationship  between  the 
technical  merit  of  the  proposed 
educational  research  and  development 
program  and  its  cost  in  comparison  to 
other  proposed  programs. 

(b)  The  extent  to  which  funding  an 
application  would  contribute  to  a 
collection  of  laboratory  and  center 
activities  that  are  both  diverse  and 
balanced. 

(Authority:  20  U.S.C.  1221e) 

§  706.23    wnuit  additional  factors  does  the 
Secretary  use  to  select  an  application  for 
an  institutional  operations  award? 

In  addition  to  the  criteria  in  34  CFR 
707.11  and  708.11  and  the  additional 
information  obtained  in  accordance 
with  §  706.21.  the  Secretary  considers 
the  following  in  making  awards  for 
institutional  operations  of  a  laboratory 
or  center 

(a)  The  extent  to  which  funding  an 
application  would  contribute  to  a 
collection  of  laboratory  and  center 
activities  that  are  both  diverse  and 
balanced;  and 

(b)  The  relationship  between  the 
technical  merit  of  the  proposed  program 
and  its  cost  in  comparison  to  other 
proposed  programs. 

(Authority:  20  U.S.C.  1221e) 

PART  707— REGIONAL  EDUCATIONAL 
LABORATORIES 

Subpart  A— General 

oCC> 

707.1  What  regulations  apply? 

707.2  What  geographic  regions  do  the 
laboratories  serve? 

Subpart  B— How  Does  tlie  Secretary  Make 
an  Award? 

707.10  What  are  the  selection  criteria  for 
laboratory  awards  for  planning? 

707.11  What  are  the  selection  criteria  for 
lalx>ratory  awards  for  institutional 
operations? 

707.12  What  are  the  selection  criteria  for 
laboratory  awards  for  special  activities? 

Subpart  C— What  Conditions  Must  Be  Met 
by  a  Grantee? 

707.20    What  requirements  must  be  met  by  a 
grantee? 
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Authority:  20  U.S.C  IZZle.  unless 
otherwise  noted. 

Subpart  A— General 

§707.1    WhatrvguialkMwappiyT 

The  regulations  in  this  part  and  the 
regulations  cited  in  34  CFTl  706.5  apply 
to  awards  for  regional  educational 
laboratories. 

(Authority:  20  U.S.C.  1221e) 

§707.2    What  gaograpNc  ragkww  do  ttw 


(a)  A  laboratory  established  under 
this  program  serves  one  of  the  following 
geographic  regions: 

(1)  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
Yoric,  Puerto  Rico,  Rhode  Island, 
Vermont,  Virgin  Islands. 

(2)  Delaware.  District  of  Columbia, 
Maryland.  New  Jersey.  Pennsylvania. 

(3]  Kentucky,  Tennessee.  Virginia. 
West  Virginia. 

(4)  Alabama.  Florida,  Georgia, 
Mississippi,  North  Carolina,  South 
Carolina. 

(5)  Illinois,  Indiana.  Iowa,  Michigan, 
Miimesota,  Ohio,  Wisconsin. 

(6)  Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  Texas. 

(7)  Colorado.  Kansas,  Missouri 
Nebraska.  North  Dakota,  South  Dakota, 
Wyoming. 

(8)  Arizona,  California,  Nevada,  Utah. 

(9)  Alaska,  Idaho,  Montana.  Oregon, 
Washington. 

(10]  American  Samoa,  Guam,  Hawaii, 
Palau  (to  the  extent  authorized  by  Pub. 
L.  99-658  and  until  the  effective  date  of 
the  Compact  of  Free  Association  with 
the  Government  of  Palau),  and  to  the 
extent  approved  by  the  Secretary,  the 
Marshall  Islands  and  the  Federated 
States  of  Micronesia  (in  accordance 
with  section  226  of  the  compact  of  Free 
Association  as  set  forth  in  section  201  of 
Pub.  L  99-239),  and  Palau  (after  the 
effective  date  of  the  compact  of  Free 
Association  with  the  Government  of 
Palau),  in  accordance  with  section  222  of 
that  Compact  as  set  forth  in  section  201 
ofPub.L.  99-658. 

(b)  For  each  competition  for  a 
laboratory  award,  the  Secretary 
announces  which  one  or  more  of  the 
geographic  regions  designated  in 

§  707.2(a)  will  be  served. 

(c)  In  the  event  that  funding  of  a 
particular  laboratory  serving  a  region 
under  this  program  is  discontinued,  the 
Secretary  may  provide  additional  funds 
to  another  laboratory  for  continuation  of 
laboratory  services  to  States  in  that 
region. 

(Authority:  20  U  S.C.  1221e) 


Subpart  B — How  Does  ttie  Secretary 
Hake  an  Award? 

§707.10    Wlial  ara  the  Mtoction  eritcria  f or 
lalioratory  awards  for  planning? 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for 
laboratory  awards  for  plaiuiing: 

(a)  Understanding  of  the  educational 
settings  and  issues  in  the  region  (25 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(1)  Understands  the  educational 
settings  and  issues  in  the  region; 

(2)  Demonstrates  knowledge  of  the 
strengths  and  needs  of  the  educational 
systems— public  and  private, 
elementary,  secondary,  and 
postsecondary — in  the  region; 

(3)  Understands  significant  trends 
expected  to  influence  education  in  the 
region  over  the  next  five  years; 

(4)  Demonstrates  knowledge  of  the 
capabilities  of  existing  organizations 
that  provide  research,  dissemination, 
training,  and  assistance  to  educational 
agencies  in  the  region  and  how  a 
laboratory  can  complement  their  work; 
and 

(5)  Understands  the  barriers  and 
challenges  facing  a  laboratory  in  the 
region  and  ways  of  overcoming  them. 

(b)  Organizational  ability  to  conduct 
planning  and  design  tasks  (20  points). 
The  Secretary  reviews  each  application 
to  determine  the  organizational  ability 
of  the  applicant  to  conduct  the  required 
planning  and  design  tasks,  including — 

(1)  The  extent  to  which  the  applicant 
has  successful  experience  in  plaiming  or 
conducting  multi-State  activities  related 
to  educational  research  and 
development;  and 

(2)  Whether  the  existing  relationships 
in  the  region  give  the  applicant  access  to 
important  groups  of  clients  in  the'  region 
and  contribute  to  cooperative  planning 
activities. 

(c)  Plan  of  operation  (20  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the 
management  plan  ensures  proper  and 
efficient  administration  of  the  project; 

(3)  The  degree  to  which  the  objectives 
of  the  project  relate  to  the  purpose  of  the 
program:  and 

(4)  "Hje  adequacy  of  the  applicant's 
plans  to  use  its  resources  and  personnel 
to  achieve  each  objective. 

(d)  Quality  of  key  personnel  (20 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 


applicant  plans  to  use  in  the  project, 
including — 

(i)  The  qualifications  of  the  project 
director 

(ii)  The  qualifications  of  the  other  key 
personnel  to  be  used  in  the  project: 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project:  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  conditions. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (d)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(e)  Budget  and  cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  and  activities  of  the 
project. 

(f)  Evaluation  plan  (5  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  for  the  project 
and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(g)  Adequacy  of  resources  (5  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  to  be  devoted  to  the  project, 
including  facilities,  equipment  and 
supplies. 

(Authority:  20  U.S.C.  1221e) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  iaso-0602) 

§707.11    What  are  the  selection  crtterta  for 
lal>oratory  awards  for  InaMtutional 
operations? 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for 
laboratory  awards  for  institutional 
operations: 

(a)  Understanding  of  and 
responsiveness  to  regional  needs  (10 
points).  The  Secretary  reviews  each 
application  to  determine  the  applicant's 
understanding  of  and  responsiveness  to 
the  needs  of  the  region,  including — 
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(1)  The  degree  to  which  the  applicant 
demonstrates  an  understanding  of 
current  and  projected  educational 
conditions  and  needs  in  the  region; 

(2)  The  extent  to  which  the  applicant 
proposes  adequate  mechanisms  and 
procedures  for  assessing  the  educational 
research  and  development  needs  and 
capabilities  of  the  region  and  for 
determining  laboratory  priorities;  and 

(3)  The  quality  of  the  applicant's 
analysis  of  strategic  options  and  a  plan 
for  responding  to  regional  needs. 

(b)  Strength  of  relationships  with  the 
region  (15  points).  The  Secretary 
reviews  each  application  to  determine 
the  strength  of  the  applicant's 
relationship  with  the  region  to  be 
served,  including — 

(1)  The  extent  to  which  the  proposed 
governing  board's  membership  reflects 
regional  interests  and  constituencies; 

(i)  The  quality  of  the  applicant's  plans 
for  a  governing  board  designed  to  take 
an  active  role  in  setting  policy  and 
determining  the  regional  agenda  of  the 
laboratory; 

(ii)  The  extent  to  which  the  applicant's 
plans  for  a  governance  structure  provide 
the  organizational  autonomy  necessary 
for  neutrality,  balance,  and  equity  in  the 
selection  of  clients  and  the  delivery  of 
services; 

(2)  The  quality,  extent,  and  feasibility 
of  proposed  collaborative  relationships 
with  appropriate  organizations,  such 

as — 

(i]  Public  education  agencies  at  State, 
intermediate,  and  local  leveU; 

(ii)  Educational  research  and 
development  agencies; 

(iii)  Organizations  providing 
assistance  in  the  use  of  research 
outcomes; 

(iv)  Clearinghouses,  including  those 
compromising  the  Education  Resources 
Information  Clearinghouse  system; 

(v)  Professional  associations; 

(vi)  Institutions  of  higher  education: 

(vii)  Community-based  organizations; 

(viii)  Business  and  industry;  and 

(ix)  National  Diffusion  Network:  State 
and  Private  School  Facilitators;  and 

(3)  Evidence  of  successful  work  in  the 
past  with  organizations  listed  in 
paragraph  (b)(2)  of  this  section. 

(c)  Institutional  capability  (15  points). 
The  Secretary  reviews  each  application 
to  determine  the  qualifications  of  the 
applicant  to  sustain  a  long-term,  high- 
quality,  and  coherent  program  of 
research  and  services,  including — 

(1)  The  extent  to  which  adequate 
organizational  mechanisms  and 
procedures  exist  for  managing  work 
internally  and  in  collaboration  with 
other  institutions: 


(2)  The  degree  to  which  there  are 
adequate  procedures  for  quality  control 
and  self-evaluation;  and 

(3)  The  degree  to  which  there  are 
adequate  plans  for  effecting 
improvement  in  organizational 
performance  and  staff  development 
during  the  project  period. 

(d)  Plan  of  operation  (25  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project;  including — 

(1)  Quality  in  the  design  of  the  project; 

(2)  The  degree  to  which  the 
management  plan  ensures  proper  and 
efficient  administration  of  the  project; 

(3)  The  degree  to  which  the  objectives 
of  the  project  relate  to  the  mission  of  the 
laboratory; 

(4)  The  adequacy  of  the  applicant's 
plans  to  use  its  resources  and  personnel 
to  achieve  each  objective; 

(5)  The  quality  of  the  applicant's  plan 
to  provide  equitable  services  to  students 
and  teachers  in  elementary  and 
secondary  public  and  private  schools; 

(6)  The  extent  to  which  proposed 
activities  relate  logically  to  statements 
of  regional  needs  and  priorities; 

(7)  The  degree  of  coherence  of  work 
within  and  among  program  activities; 

(8)  The  extent  to  which  the  proposed 
activities  complement  related  efforts 
inside  and  outside  the  region; 

(9)  The  extent  of  the  anticipated 
contribution  of  the  work  to  educational 
improvement;  and 

(10)  The  appropriateness  of  provisions 
for  sequencing  and  pacing  work 
activities. 

(e)  Quality  of  key  personnel  (20 
points). 

(1)  "The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  in  the  project, 
including — 

(i)  The  qualiHcations  of  the  project 
director 

(ii)  The  qualiflcations  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (e)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (e)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  the  project; 
and 


(ii)  Any  other  qualifications  that 
pertain  to  the  project. 

(f)  Budget  and  cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
application  to  determine  the  adequacy 
of  the  budget  and  cost  effectiveness, 
including  the  extent  to  which — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(g)  Evaluation  plan  (5  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the 
adequacy  of — 

(1)  A  peer  review  process  for 
evaluating  laboratory  products,  research 
instruments,  and  self-evaluation 
designs; 

(2)  The  participation  of  the  governing 
board  in  setting  requirements  and 
examining  results  of  laboratory  self- 
evaluation  of  activities  and  outcomes; 

(3)  The  methods  which  document  the 
laboratory's  progress  in  relation  to  its 
objectives;  and 

(4)  The  methods  which  document  the 
impact  of  the  laboratory's  program  on 
the  needs  of  those  served  in  the 
designated  region. 

(h)  Adequacy  of  resources  (5  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

(Authority:  20  U.S.C.  1221e) 

(Approved  by  the  OfTice  of  Management  and 

Budget  under  control  number  1850-0602) 

9  707.12    What  era  the  sclMtion  crtterta  (or 
laboratory  award*  for  apacial  activitiaa? 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for 
laboratory  awards  for  special  projects: 

(a)  Strength  of  relationships  with 
appropriate  organizations  and  agencies 
in  the  region  (15  points).  The  Secretary 
reviews  each  application  to  determine 
the  quality,  extent  and  feasibility  of 
proposed  collaborative  relationships  of 
the  laboratory  with  organizations  listed 
in  §  707.11(b)(2)  to  the  focus  and 
purpose  of  the  special  activity. 

(b)  Institutional  capability  (15  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
laboratory's  organizational  capacity  for 
implementing  the  special  activity. 

(c)  Plan  of  operation  (30  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  for 
implementing  the  special  activity. 

(d)  Quality  of  key  personnel  (25 
points).  The  Secretary  reviews  each 
application  to  determine  the 
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qualifications  of  the  key  personnel, 
including  experience  and  training 
related  to  the  objectives  of  the  activity. 

(e)  Budget  and  cost  effectiveness  (5 
points).  The  Secretary  reviews  ea^.h 
application  to  determine  the  adequacy 
and  cost  effectiveness  of  the  budget  for 
the  special  activity. 

(f)  Evaluation  plan  [5  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  to  document  accomplishment  of  the 
activity's  objectives. 

(g)  Adequacy  of  resources  (5  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  activity,  including 
facilities,  equipment,  and  supplies. 

(Authority:  20  U.S.C.  1221e) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1850-0602) 

Subpart  C— What  Conditions  Must  Be 
Met  by  a  Grantee? 

S  707.20    Wtiat  requirements  must  l>e  met 
by  a  grantee? 

An  applicant  receiving  a  laboratory 
award  for  institutional  operations  shall 
meet  the  following  post-award 
requirements: 

(a)  Establish  a  governing  board  that — 

(1)  Is  the  sole  entity  that — 

(i)  Guides  and  directs  the  laboratory 
in  satisfying  the  terms  and  conditions  of 
the  award;  and 

(ii)  Determines  the  regional  agenda  of 
the  laboratory,  consistent  with  the 
priority  research  and  development 
needs  established  by  the  Secretary;  and 

(2)  Reflects  a  balanced  representation 
of  the  States  in  the  region,  as  well  as  the 
interests  and  concerns  of  regional 
constituencies. 

(b)  Facilitate  communication  among 
educational  agencies  and  individuals  in 
the  region. 

(c)  Identify  concerns  and  priorities 
through  regionally  representative 
governing  and  advisory  structures  and 
activities  that  help  regional  clients 
define  their  needs. 

(d)  Conduct  applied  research, 
development,  and  related  activities  to 
address  regional  needs. 

(e)  Promote  the  use  in  the  region  of 
research  and  development  results  from 
all  sources  inside  and  outside  the  region, 
including  the  laboratory. 

(f)  Collaborate  with  centers,  other 
laboratories,  the  Education  Resources 
Information  Clearinghouses,  and  the 
National  Diffusion  Network:  State  and 
Private  School  Facilitators. 

(g)  Establish  a  peer  review  process  for 
evaluating  laboratory  products,  research 
instruments,  and  self-evaluation 
designs. 


(Authority:  20  U.S.C.  1221e) 

PART  708— RESEARCH  AND 
DEVELOPMENT  CENTERS 

Subpart  A— General 


Sec. 
708.1 


What  regulations  apply? 


Subpart  B — How  Does  the  Secretary  Make 
an  Award? 

708.10  What  are  the  selection  criteria  for 
awards  for  center  planning? 

708.11  What  are  the  selection  criteria  for 
center  awards  for  institutional 
operations? 

708.12  What  are  the  selection  criteria  for 
center  awards  for  special  activities? 

Subparts  C-O  [Reserved] 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

708.20  What  requirements  must  be  met  by  a 
grantee? 

708.21  What  additional  factors  does  the 
Secretary  consider  in  making 
continuation  awards? 

Authority:  20  U.S.C.  1221e,  unless 
otherwise  noted. 

Subpart  A— General 

§  708.1    What  regulations  apply?  ' 

The  regulations  in  this  part  and  the 
regulations  cited  in  34  CFTl  706.4  apply 
to  awards  for  research  and  development 
centers. 

(Authority:  20  U.S.C.  1221e) 

Subpart  B — How  Does  the  Secretary 
Make  an  Award? 

§  708.10    What  are  the  selection  criterls  for 
awards  for  center  planning? 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for 
awards  for  center  planning: 

(a)  Mission  and  strategy  (40  points). 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which  the 
applicant  imderstands  the  state  of 
knowledge  and  practice  with  respect  to 
the  problem  area  and  priorities  of  the 
center  for  which  the  applicant  is 
applying,  including  the  extent  to  which 
the  applicant  shows — 

(1)  An  understanding  of  the  mission  of 
the  proposed  center, 

(2)  Knowledge  of  relevant  research 
and  theory; 

(3)  Knowledge  of  relevant  problems  in 
educational  practice; 

(4)  Familiarity  with  relevant  strategies 
of  research,  development,  and 
dissemination;  and 

(5)  Familiarity  with  strategies  for 
relating  to  other  organizations  in 
educational  research,  development,  and 
practice. 

(b)  Potential  to  influence  practice  or 
policy  (20  points).  The  Secretary 


reviews  each  application  to  determine  if 
the  planning  process  will  address 
strategies  for  influencing  educational 
practice  or  policy,  including — 

(1)  The  extent  to  which  the  project 
will  address  practitioners'  or 
policymaker's  needs  as  identified;  and 

(2)  The  extent  to  which  the  planning 
process  will  result  in  a  design  that  will 
yield  knowledge  that  can  be  used  in  an 
educational  or  policymaking  setting. 

(c)  Plan  of  operation  (10  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  in  the  design  of  the 
project; 

(2)  The  effectiveness  of  the 
management  plan;  and 

(3)  The  degree  to  which  the  research 
needs  of  both  public  and  private 
elementary  and  secondary  schools  or 
institutions  of  higher  education  will  be 
addressed. 

(d)  Quality  of  key  personnel  (20 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications  of  the  project 
director. 

(ii)  The  qualifications  of  each  of  the 
center's  key  personnel  to  be  involved  in 
the  center's  planning; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(2)  To  determine  personnel 

]  qualifications,  under  paragraphs  (d)(1) 

(i)  and  (ii)  of  this  section  the  Secretary 

considers — 
J     (i)  Experience  and  training,  in  fields 

related  to  the  objectives  of  the  project; 

and 
(ii)  Any  other  qualifications  that 

pertain  to  the  quality  of  the  project. 

(Authority:  20  U.S.C.  1221e) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1850-0602) 

§  708. 1 1    What  are  ttie  selection  criteria  for 
center  awards  for  institutional  operations? 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for 
center  awards  for  institutional 
operations: 

(a)  Mission  and  strategy  (15  points). 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which  the 
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applicant  understands  the  state  of 
knowledge  and  practice  related  to  the 
priorities  established  by  the  Secretary 
for  the  center's  mission,  including — 

(1)  The  extent  of  the  applicant's 
understanding  of  the  mission  of  the 
proposed  center; 

(2]  How  the  activities  of  the  propoeed 
center  will  contribute  to  the 
advancement  of  relevant  theory  and 
practice; 

(3)  The  quality  of  plans  to  establish 
effective  working  relations  with  other 
organizations  in  educational  research, 
development,  and  practice; 

(4)  The  quality  of  the  plans  to  address 
the  problems  of  special  populations  and 
of  both  public  and  private  institutions  in 
terms  of  the  mission  of  the  proposed 
center  and 

(5)  The  quality  of  long-range  plans  for 
developing  an  appropriate,  coherent, 
and  effective  program  of  educational 
research,  development,  and 
dissemination. 

(b)  Institutional  capability  (15  points). 
The  Secretary  reviews  each  application 
to  determine  the  capabilities  of  the  host 
institution  to  sastain  a  long-term,  high- 
quality,  and  coherent  program  of 
research,  development,  and 
dissemination,  in  the  mission  area, 
including  the  extent  to  which  the 
application  shows  evidence  of — 

(1)  An  appropriate  organizational 
structure  and  commitment  to  provide  the 
services  of  appropriate  faculty  or  staff 
members  from  the  applicant's 
organization; 

(2)  Ati  appropriate  mixture  of 
scholarly  and  practitioner  backgrounds 
in  the  project  staff  of  the  applicant; 

(3)  Past  successes  of  the  applicant  in 
collaborating  with  individuals  and 
organizations  to  conduct  educational 
research  and  development; 

(4]  Structure  and  governance 
arrangements  likely  to  provide 
appropriate  direction,  quality  control, 
and  cost  effective  management;  and 

(5)  Availability  of  appropriate 
resources  for  the  effective 
implementation  of  research  and 
development  activities. 

(c)  Plan  of  operation  (15  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  proposed  center, 
including — 

(1)  The  degree  to  which  the  plan  for 
center  management  ensures  proper  and 
efficient  administration  of  the  project; 

(2)  The  effectiveness  of  proposed 
strategies  for  providing  national 
leadership  within  the  center's  mission; 

(3)  The  extent  to  which  the  applicant 
proposes  strategies  for  disseminating 
center  products,  including  the 
identification  of  intended  audiences  and 


reasonable  timelines  for  dissemination; 
and 

(4)  The  adequacy  of  the  applicant's 
plans  to  use  its  resources  and  personnel 
to  achieve  each  objective. 

(d)  Technical  soundness  (20  points). 
The  Secretary  reviews  each  application 
to  determine  the  technical  soundness  of 
the  proposed  research,  including — 

(1)  The  extent  to  which  the  applicant 
demonstrates  a  thorough  knowledge  of 
current  research  and  development 
concepts,  theories,  and  outcomes  and 
relates  these  to  the  proposed  activities 
and  the  mission  of  the  center 

(2)  The  adequacy  of  the  research 
design  and  methodologies  to  address  the 
research  questions  posed;  and 

(3)  Evidence  that,  where  appropriate, 
the  perspectives  of  a  variety  of 
disciplines  are  used. 

(e)  Quality  of  key  personnel  (\5 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  persoinel  the 
applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications  of  the  project 
director 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project;  and 

(iii)  The  applicant's  policy,  as  part  of 
its  nondiscriminatory  employment 
practices,  to  ensure  that  its  personnel 
are  selected  without  regard  to  race, 
color,  national  origin,  gender,  age.  or 
handicapping  condition. 

(2)  To  determine  personnel 
qualifications  under  para^vphs  (eKl)  (i) 
and  (ii)  of  this  section  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  quaUfications  that 
pertain  to  the  project 

(f)  Budget  and  cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  has  an  adequate 
budget  and  is  cost  effective,  including 
the  extent  to  which — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 

(2)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate; 
and 

(3)  Costs  are  reasonable  in  relation  to 
the  objectives  and  activities  of  the 
project. 

(g)  Evaluation  plan  (5  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the 
adequacy  of — 


(1)  The  peer  review  process  for 
evaluating  research  instruments  and 
products: 

(2)  The  plan  for  advisory  board 
evaluation  of  center  research  activities 
and  resources; 

(3)  The  methods  which  will  be  used  to 
docimient  the  center's  progress  in 
relation  to  its  objectives;  and 

(4)  The  methods  which  will  be  used  to 
document  the  impact  of  the  center's 
program  on  its  target  audiences. 

(Authority:  20  U.S.C.  1221e) 

(Approved  by  the  Office  of  Management  atid 

Budget  under  control  number  1S50-0602) 
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The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for 
awards  for  special  activities: 

(a)  Mission  and  strategy  (15  points). 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  whidt  the 
special  activity  contributes  to  the 
current  mission  of  the  center,  including 
the  extent  to  which — 

(1)  The  program  of  work  will 
contribute  to  the  advancement  of 
relevant  theory  and  practice; 

(2)  The  plans  to  establish  working 
relations,  as  appropriate,  with  other 
organizations  in  educational  research, 
development,  and  practice  will  be 
effective; 

(3)  The  proposed  activities  will 
advance  the  center's  mission;  and 

(4)  The  proposed  activities 
incorporate  plans  to  address  the 
problems  of  special  populations  and  of 
both  public  and  private  elementary  and 
secondary  schools  and  institutions  of 
higher  education  in  terms  of  the  mission 
of  the  proposed  center. 

(b)  Capacity  of  center  (10  points).  The 
Secretary  reviews  each  application  to 
determine  whether  the  institution  has 
the  appropriate  organization  and  fiscal 
resources  to  complete  the  special 
activity,  including — 

(1)  Strong  evidence  of  an  effective 
organizational  structure  and  a 
commitment  to  provide  the  services  of 
appropriate  faculty  or  staff  members 
from  the  applicant's  organization: 

(2)  Inclusion  of  an  appropriate  mixture 
of  scholarly  and  practitioner 
backgrounds  in  the  project  staff  of  the 
applicant; 

(3)  Structure  and  governance 
arrangements  likely  to  provide 
approfsiate  direction,  quality  control, 
and  cost  effective  management;  and 

(4)  Adequate  allotment  of  resources 
and  facilities. 

(c)  Plan  of  operation  (20  points).  The 
Secretary  reviews  each  application  to 
determine  the  adequacy  of  the  plan  of 


operation  for  the  activities  and  how  they 
complement  the  center's  current  plans, 
including — 

(1)  The  extent  to  which  an  effective 
plan  of  project  management  ensures 
proper  and  efficient  administration  of 
the  activities: 

(2)  The  extent  to  which  the  applicant 
plans  to  use  its  resources  and  personnel 
to  achieve  each  objective;  and 

(3)  The  degree  to  which  the  research 
needs  of  both  public  and  private 
elementary  and  secondary  schools  and 
institutions  of  higher  education  are 
addressed  by  the  proposed  research,  if 
appropriate. 

(d)  Technical  soundness  (25  points). 
The  Secretary  reviews  each  application 
to  determine  the  technical  soundness  of 
the  proposed  activities,  including — 

(1)  The  extent  to  which  the 
application  demonstrates  a  thorough 
knowledge  of  current  research  and 
development  concepts,  theories,  and 
outcomes  and  relates  this  knowledge  to 
the  proposed  activity  and  the  mission  of 
the  center; 

(2)  The  adequacy,  as  appropriate,  of 
the  research  design  and  methodologies 
to  address  the  research  questions  posed; 
and 

(3)  The  extent  to  which,  where 
appropriate,  the  perspectives  of  a 
variety  of  disciplines  are  used. 

(e)  Quality  of  key  personnel  (15 
points).  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel 
assigned  to  the  special  activities  project, 
including  the  adequacy  of — 

(1)  The  qualifications  of  the  project 
director; 

(2)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project;  and 

(3)  The  applicant's  policy,  as  part  of 
its  nondiscriminatory  employment 
practices  will  ensure  that  its  personnel 
are  selected  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
handicapping  condition. 

(4)  To  determine  personnel 
qualifications  under  paragraphs  (e)  (1) 
and  (2)  of  this  section,  the  Secretary 
considers — 

(i)  Experiences  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  project. 

(f)  Budget  and  cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
application  to  determine  the 
appropriateness  of  the  budget  in  relation 
to  the  proposed  activities,  including  the 
extent  to  which — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 


(2)  The  facilities'  equipment  and 
supplies  that  the  applicant  plans  to  use 
are  adequate;  and 

(3)  Costs  are  reasonable  in  relation  to 
the  objectives  and  activities  of  the 
project. 

(Aufhorily:  20  U.S.C.  1221e) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1850-0602) 

Subparts  C-D    [Reserved] 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  708.20    What  requirements  must  t>e  met 
by  a  grantee? 

A  grantee  receiving  an  award  for 
institutional  operations  shall — 

(a)  Provide  national  research 
leadership  with  respect  to  the  mission  of 
its  center, 

(b)  Establish  and  maintain  a 
nationally  representative  advisory 
panel;  and 

(c)  Collaborate  with  laboratories, 
other  centers,  appropriate  Education 
Resources  Information  Clearinghouses, 
and  National  Diffusion  Network:  State 
and  Private  School  Facilitators. 

(Authority:  20  U.S.C.  1221e) 

§  708.21  What  additional  factors  does  the 
Secretary  consider  In  making  continuation 
awards? 

In  making  continuation  awards  under 
34  CFR  75.253,  the  Secretary  considers, 
among  other  factors,  whether — 

(a)  All  products  and  reports  that  were 
due  during  the  budget  period  that  is 
about  to  end  have  been  received  by  the 
Department; 

(b)  The  project's  activities  have  been 
carried  out  in  a  manner  consistent  with 
the  previously  approved  application; 

(c)  The  products  and  reports  are  of 
adequate  technical  quality;  and 

(d)  The  project  plans  for  the 
subsequent  budget  period  are  likely  to 
advance  the  mission  of  the  center, 
including  the  extent  to  which — 

(1)  The  potential  of  any  new  or 
redirected  research  project  or  other 
center  activity  within  the  scope  of  the 
project  plan  will  advance  the  mission  of 
the  center 

(2)  The  center's  plan  of  operation  for 
managing  these  activities  is  adequate; 

(3)  Any  new  research  projects  or  other 
activities  are  technically  sound; 

(4)  The  center's  personnel  are 
qualified  to  accomplish  the  proposed 
activities;  and 

(5)  The  budget  is  appropriate  in 
relation  to  the  scope  of  the  proposed 
activities. 

(Authority:  20  U.S.C.  1221e) 


Editorial  Note. — The  following  appendix 
will  not  appear  in  the  Code  of  Federal 
Regulations. 

Appendix — Analysis  of  Comments  and 
Responses 

The  following  is  an  analysis  of 
comments  and  changes  in  the 
regulations  since  publication  of  the 
NPRM.  Substantive  issues  are  discussed 
under  the  section  of  the  notice  to  which 
they  pertain.  Technical  and  other  minor 
changes  are  not  addressed. 

General 

Comment:  One  commenter  asked 
whether  these  regulations  will  govern 
the  competition  of  the  regional 
educational  laboratories  in  fiscal  year 
1990. 

Discussion:  Unless  these  regulations 
are  amended,  they  will  govern 
subsequent  competitions,  including  the 
fiscal  year  1990  competition.  At  this 
time,  the  Secretary  does  not  anticipate 
amending  these  regulations  prior  to  the 
fiscal  year  1990  competition. 

Change:  None. 

Part  706 — ^Regional  Educational 
Laboratories  and  Research  and 
Development  Centers  Programs:  General 
Provisions  * 

What  are  the  Regional  Educational 
Laboratories  and  Research  and 
Development  Centers  Programs? 
(Section  706.1) 

Comment-  Three  commenters 
suggested  changes  to  the  provisions  on 
special  activities  awards.  The 
commenters  were  concerned  that 
special  activities  awards  would  be  used 
to  fund  small  grant  competitions,  create 
unnecessary  competitions  among    . 
laboratories  or  centers,  and  reduce  the 
amount  of  funding  available  for 
institutional  operations  awards. 

Discussion:  The  Secretary  has 
proposed  special  activities  awards  to 
allow  needed  flexibility  to  provide 
supplemental  funding  to  existing 
laboratories  or  centers  to  carry  out   ^ 
additional  research  and  related 
activities  that  are  consistent  with  the^ 
mission  of  a  center  or  the  long  range , 
plan  of  a  regional  laboratory  approved 
by  the  Secretary.  Special  activities 
awards  provide  the  Secretary  with 
flexibility  in  supporting  additional 
research  and  related  activities  not 
addressed  by  currently  funded  centers 
or  laboratories.  Special  activities 
awards  may  be  supported  from  funds 
set  aside  for  laboratories  and  centers 
pursuant  to  section  405(g)(1)  (A)  and  (B) 
of  the  General  Education  Provisions  Act. 
as  amended  (GEPA).  Funds  for  special 
activities  may  reduce  the  amount  of 
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funding  available  for  institutional 
operations  awards.  However,  the 
Secretary  intends  only  to  use  a 
minimum  amount  of  funds  to  support 
special  activities  awards. 
Change:  None. 

Who  is  eligible  for  an  award? (Section 
706.2) 

Comment:  Two  commenters 
questioned  the  proposed  changes  to  the 
eligibility  provisions  for  regional 
educational  laboratories.  One 
commenter  suggested  that  the  proposed 
changes  were  beyond  the  scope  of  the 
authorizing  statute  because  they 
included  public  agencies  as  eligible 
applicants  for  a  laboratory  award. 

Discussion:  The  Secretary  has  not 
changed  the  eligible  parties  for  this 
program.  Section  405(d)(4)  of  GEPA 
specifically  provides  that  the  Secretary 
supports  regional  educational 
laboratories  established  by  public 
agencies  or  private  nonprofit 
organizations.  Under  these  regulations, 
these  entities  are  eligible  to  apply  for  an 
institutional  operations  award.  The 
revised  language  makes  clear  that  an 
eligible  party  may  apply  for  a  laboratory 
institutional  operations  award  without 
first  establishing  a  laboratory. 

Change:  None. 

What  priorities  may  the  Secretary 
establish?  (Section  706.3) 

Comment:  One  commenter 
recommended  two  additional  priorities: 
the  implementation  and  effects  of 
educational  policies,  and  the 
relationship  between  education  and  the 
economy. 

Discussion:  The  regulations  include  a 
priority  that  addresses  the  commenter's 
concern  about  the  relationship  between 
education  and  the  economy:  Education, 
work  and  careers.  However,  the 
Secretary  agrees  with  the  commenter's 
recommendation  to  add  a  priority 
concerning  the  implementation  and 
effects  of  educational  policy. 

Change:  The  list  of  research  priorities 
has  been  amended  to  add  a  priority  on 
the  implementation  and  effects  of 
educational  policies. 

What  regulations  apply?  (Section  706.4) 

Comment:  Two  commenters 
expressed  concern  that  technical 
changes  proposed  concerning  the 
applicability  of  the  regulations  to 
contracts  suggested  the  Department's 
intent  to  support  only  grants. 

Discussion:  The  technical  changes  do 
not  affect  the  Department's  authority  to 
award  contracts.  The  Secretary  may 
make  awards  under  contracts,  as  well 
as  grants.  These  changes  have  been 
made  lo  be  consistent  with  the 


Department's  policy  that  contracts  not 
be  governed  by  program  regulations. 
While  these  regulations  no  longer 
govern  contracts,  requirements 
substantially  similar  to  pertinent 
provisions  of  the  program  regulations 
will  be  incorporated  into  any  solicitation 
for  a  laboratory  or  center  contract,  to 
the  extent  that  the  requirements  are 
consistent  with  applicable  contract 
regulations. 
Change:  None. 

What  definitions  apply?  (Section  706.5) 

Comment:  One  commenter  objected  to 
the  change  in  the  definition  for 
"mission"  to  mean  the  priority  or 
priorities  for  the  laboratory  or  center 
established  by  the  Secretary.  The 
commenter  felt  that  under  this  definition 
the  Secretary  rather  than  the  regionally 
representative  governing  board  would 
establish  the  laboratory's  regional 
agenda.  Another  commenter  asked  why 
the  definition  of  "educational  research" 
had  been  changed  to  eliminate 
dissemination,  policy  studies  and 
technical  assistance,  and  whether  the 
elimination  of  these  terms  meant  that 
regional  educational  laboratories  were 
no  longer  authorized  to  carry  out  these 
activities. 

Discussion:  The  Secretary  did  not 
intend  to  limit  the  role  of  the  regionally 
representative  governing  board  to  set 
the  regional  agenda  of  the  laboratory. 

The  definition  of  educational  research 
has  been  changed  to  be  consistent  with 
the  definition  in  section  405(a)(3)(C)  of 
GEPA.  Regional  laboratories  are 
authorized  under  §  707.20(d)  to  carry  out 
research,  development  and  related 
activities. 

Change:  The  definition  of  "mission" 
has  been  changed  to  clarify  that  the 
Secretary  does  not  determine  the 
agenda  of  a  laboratory. 

Part  707— Regional  Educational 
Laboratories 

What  geographic  regions  do  the 
laboratories  serve?  (Section  707.2) 

Comment  One  commenter  asked  for 
clarification  about  how  services  would 
be  provided  to  the  Pacific  Trust 
Territories.  The  commenter  also 
requested  clarification  of  the  role  of  the 
regional  educational  laboratories  in 
providing  services  to  the  Pacific  Trust 
Territories. 

Discussion:  Until  the  effective  date  of 
its  Compact  of  Free  Association,  the 
current  Pacific  Trust  Territory,  Palau, 
will  continue  to  receive  technical 
assistance.  After  the  effective  date  of  its 
Compact  of  Free  Association,  Palau  will 
be  situated  similarly  to  the  Marshall 
Islands  and  the  Federated  States  of 


Micronesia.  These  entities  may  receive 
technical  assistance  from  a  laboratory, 
to  the  extent  approved  by  the  Secretary. 
Assistance  would  be  provided  pursuant 
to  the  Compacts  of  Free  Association 
with  these  entities,  and  the  role  of  the 
laboratory  in  providing  this  assistance 
would  be  determined  by  the  Department 
and  the  regional  governing  board  of  the 
laboratory. 

Change:  A  technical  change  has  been 
made  to  clarify  that  after  the  effective 
date  of  its  Compact  of  Free  Association, 
Palau  may  continue  to  receive  technical 
assistance,  to  the  extent  approved  by 
the  Secretary. 

What  are  the  selection  criteria  for 
laboratory  awards  for  planning? 
(Section  707.10(d)— Plan  of  operation 
and  Section  707.10(e) — Quality  of  key 
personnel) 

What  are  the  selection  criteria  for 
laboratory  awards  for  institutional 
operations? (Section  707.11(d)— Plan  of 
operation  and  Section  707.11(e)— 
Quality  of  key  personnel) 

Comment  One  commenter  objected  to 
the  removal  of  provisions  in  the 
selection  criteria  for  laboratory  planning 
and  institutional  operation  awards 
related  to  an  applicant's  commitment  to 
ensure  that  "traditionally 
underrepresented  groups"  are  served 
and  employed  by  Uie  project.  The 
commenter  believes  that  the  removal  of 
these  provisions  may  be  interpreted  as 
an  abandonment  of  the  principle  that  an 
important  goal  of  the  Regional 
Educational  Laboratories  Program  to 
provide  equality  of  educational 
opportunity  for  poor  and  minority 
children. 

Discussion:  The  removal  of  the 
provisions  in  the  selection  criteria 
concerning  traditionally 
underrepresented  groups  does  not  mean 
that  the  Secretary  intends  to  support 
laboratories  which  ignore  the  needs  of 
underrepresented  groups.  The  selection 
criteria  in  §§  707.10(a)  and  707.11(a) 
concerning  the  extent  to  which  the 
applicant  understands  and  is  responsive 
to  the  needs  of  the  region  to  be  served, 
would  include  the  needs  of 
underrepresented  groups.  In  addition, 
these  regulations  require  applicants  to 
provide  assurances  that  they  will 
provide  training  for  individuals, 
emphasizing  training  opportunities  for 
women  and  members  of  minority 
groups.  The  Secretary  has  replaced  the 
language  in  the  selection  criteria 
concerning  the  employment  of 
underrepresented  groups  with  selection 
criteria  addressing  the  extent  to  which 
the  applicant  uses  nondiscriminatory 
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employment  practices.  The  Secretary 
believes  that  these  changes  are 
consistent  with  efforts  to  provide  equal 
access  for  special  populations  to 
participate  in  the  projects  and  with 
ensuring  nondiscriminatory  employment 
practices. 

Changes:  None. 

What  are  the  selection  criteria  for 
laboratory  awards  for  institutional 
operations?  (Section  707.11(g) — 
Evaluation  plan) 

Comment:  One  commenter  requested 
clarification  of  the  term  "evaluation." 
The  commenter  also  asked  whether  the 
provision  concerning  the  adequacy  of  an 
applicant's  "peer  review  process" 
means  external  review  and  if  it  does, 
how  the  peer  review  will  affect  the 
prerogatives  of  a  laboratory  governing 
board  to  make  adjustments  in 
laboratory  programs.  The  commenter 
asked  whether  the  provision  addressing 
methods  of  documenting  the 
laboratory's  impact  on  the  needs  of 
"those  served"  in  the  region  referred  to 
direct  or  indirect  audiences. 

Discussion:  The  evaluation  plan  is  a 
description  of  how  the  applicant  would 
assess  the  degree  to  which  the 
objectives  of  the  application  are  being 
achieved  and  how  the  applicant  would 
use  the  results  of  the  self  evaluation. 
The  laboratory's  governing  board  is 
expected  to  participate  in  the  evaluation 
process  and  the  examination  of  the 
results  of  the  self  evaluation.  Peer 
review  refers  to  the  process  that  the 
applicant  proposes  to  use  to  judge  the 


adequacy  of  laboratory  products, 
research  instruments,  and  self 
evaluation  designs.  Peer  reviewers  are 
generally  investigators  or  scholars 
external  to  an  organization  in  the  same 
or  comparable  fields  or  disciplines. 

The  term  "those  served"  refers  to 
those  audiences  proposed  in  the 
laboratory's  plans  as  the  recipients  of 
service.  Those  served  may  include 
audiences  that  participate  directly  in  the 
laboratory's  activities,  such  as 
classroom  teachers  participating  in  an 
inservice  training  program,  or  those 
students  who  receive  laboratory 
services  indirectly  as  a  result  of  the 
training  received  by  their  teachers. 

Change:  None. 

Part  708 — Research  and  Development 
Centers 

What  are  the  selection  criteria  for 
awards  for  center  planning?  (Section 
708.10(b)— Potential  to  influence 
practice) 

Comment:  One  commenter  suggested 
expanding  this  criterion  to  include 
potential  to  influence  policy.  The 
commenter  recommended  that  proposed 
research  should  address  critical  issues 
of  relevance  to  policy  as  well  as 
practice. 

Discussion:  The  Secretary  agrees  with 
the  recommendation  of  the  commenter 
because  the  purpose  of  planning  awards 
is  to  support  center  activities  that  have 
the  potential  to  influence  both  policy 
and  practice. 


Change:  The  criterion  has  been 
expanded  to  incIuHp  the  potential  to 
influence  policymaking. 

What  are  the  selection  criteria  for 
center  awards  for  institutional 
operations?  (Section  708.11(d) — 
Technical  soundness) 

Comment:  One  commenter 
recommended  incorporating  technical 
soundness  as  a  subcriterion  under  the 
selection  criteria  for  mission  and 
strategy  and  plan  of  operation  (§  708.11 
(a)  and  (c)).  The  commenter  suggests 
that  technical  soundness  is  a  relevant 
and  significant  factor  that  should  apply 
to  the  proposed  mission  and  plan  of 
operation. 

Discussion:  The  criterion,  technical 
soundness,  is  intended  to  be  a  separate 
criterion  used  to  judge  whether 
appropriate  and  adequate 
methodologies  are  employed  in  the 
research  of  the  center.  The  mission  and 
strategies  criterion  addresses  an 
applicant's  understanding  of  a  center's 
mission  but  does  not  adclress  the  actual 
means  by  which  the  research  and 
related  activities  of  the  proposed  project 
may  be  carried  out.  The  criterion  for  the 
plan  of  operation  is  intended  to  assess 
the  adequacy  of  the  overall  management 
plan  for  the  center  and  the  institutional 
roles  and  responsibilities.  These  criteria 
are  independent  factors  to  be 
considered  in  judging  the  overall  merit 
of  an  application  for  a  center  award. 

Change:  None. 
[FR  Doc.  88-18365  Filed  8-12-88:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  25147;  Amdt  No.  23-36] 

Small  Airplane  Airwortliiness  Review 
Program,  Amendment  No.  1 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  to  Part  23  of 
the  Federal  Aviation  Regulations 
upgrades  the  standards  for  cabin  safety 
and  occupant  protection  during 
emergency  landing  conditions  for 
airplanes  type  certiHcated  to  the 
airworthiness  standards  of  Part  23.  This 
action  is  based  on  the  results  of 
research  testing,  service  experience,  and 
a  number  of  issues  discussed  at  the 
Small  Airplane  Airworthiness  Review 
Conference,  held  October  22-26. 1984. 
This  amendment  is  intended  to  increase 
small  airplane  occupant  protection 
during  emergency  landing  conditions. 
EFFECTIVE  DATE:  September  14, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  K.  Rathgeber,  Aerospace 
Engineer.  Standards  Office  (ACB-110), 
Aircraft  Certification  Division.  Central 
Region.  Federal  Aviation 
Administration.  Room  1656.  601  East 
12th  Street,  Kansas  City.  Missouri  64106; 
telephone  (816)  374-5688. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  amendment  is  based  on  Notice  of 
Proposed  Rulemaking.  Notice  No.  86-19. 
published  in  the  Federal  Register  on 
December  12, 1988  (51  FR  44878).  All 
comments  received  in  response  to 
Notice  No.  86-19  were  considered  in 
adopting  this  amendment. 

Background 

The  FAA  announced  its  Small 
Airplane  Airworthiness  Review  Program 
in  Notice  No.  CE-83-1  in  the  Federal 
Register  on  January  31. 1983  (48  FR 
4290),  and  invited  all  interested  persons 
to  submit  proposals  for  consideration. 
The  review  program  goal  is  to  provide 
an  opportunity  for  the  public  to 
participate  in  improving,  updating,  and 
developing  the  airworthiness  standards 
applicable  to  small  airplanes,  as  set 
forth  in  Part  23.  When  applicable,  the 
review  program  is  extended  to  the  new 
commuter  category  requirements 
because  the  commuter  category 
incorporated  existing  small  airplane 
requirements  as  set  forth  in  Amendment 
No.  23-34  (52  FR  1806;  January  15, 1987) 
of  Pai  t  23. 


In  Notice  No.  CE-83-1A,  published  in 
the  Federal  Register  on  June  9, 1983  (48 
FR  26623),  the  FAA  extended  the  period 
for  submission  of  proposals,  invited  by 
Notice  No.  CE-83-1.  to  May  3. 1984. 

Prior  to  the  FAA's  announcement  of 
the  Part  23  Review  Program,  the  General 
Aviation  Safety  Panel  (GASP), 
representing  a  broad  constituency  from 
the  general  aviation  community,  was 
formed  at  the  request  of  the  FAA  for  the 
purpose  of  recommending  regulatory 
and  nonregulatory  means  by  which  the 
FAA  could  improve  general  aviation 
safety.  As  a  result  of  numerous  GASP 
technical  working  sessions,  the  panel 
submitted  proposals  for  enhanced  cabin 
safety  and  occupant  protection  in  small 
airplanes.  These  proposals  were 
supported  by  data  from  FAA  and 
National  Aeronautics  and  Space 
Administration  (NASA)  Research 
programs.  The  GASP  proposals  were 
included  in  the  approximately  560 
proposals  received  in  response  to  Notice 
Nos.  CE-83-1  and  CE-83-1A. 

Following  receipt  of  the  proposals,  the 
FAA  published  Notice  No.  CE-84-1  on 
July  25, 1984  (49  FR  30053),  containing 
the  availability  of  agenda,  compilation 
of  proposals,  and  armouncement  of  the 
Small  Airplane  Airworthiness  Review 
Program  Conference.  The  conference 
was  held  on  October  22-26. 1984,  in  St. 
Louis,  Missouri.  A  copy  of  the  transcript 
of  all  discussions  held  during  the 
conference  is  filed  in  FAA  Regulatory 
Docket  No.  23494. 

After  reviewing  the  proposals  and 
public  comments  received  at  the 
conference,  the  FAAs  first  related 
rulemaking  action  concentrated  on 
updating  safety  standards  related  to 
cabin  safety  and  improved 
crashworthiness.  On  December  12. 1986. 
the  FAA  published  Notice  No.  86-19. 
titled  "Small  Airplane  Airworthiness 
Review  Program  Notice  No.  1"  in  the 
Federal  R^ter  (51  FR  44878).  Notice 
No.  86-19  proposed  changes  to 
§§  23.561.  23.783.  23.785.  23.787.  and 
23.807,  and  included  a  new  §  23.562. 
which  proposed  dynamic  testing  and 
evaluation  requirements  for  the  seat/ 
restraint  systems  of  small  ai^ilanes. 

At  the  time  Notice  No.  8ft-19  was 
developed,  the  FAA  was  also 
considering  the  adoption  of  an 
additional  category  of  airplane  within 
Part  23.  On  November  15. 1983,  the  FAA 
published  Notice  No.  83-17  in  the 
Federal  Register  (48  FR  52010).  which 
proposed  certification  procedures, 
airworthiness  and  noise  standards,  and 
operating  rules  for  a  commuter  category 
airplane.  Notice  No.  83-17  proposed  to 
include  additional  airworthiness 
standards  for  airplanes  with  a  maximum 
seating  capacity,  excluding  pilot  seats. 


of  19  or  less  and  a  maximum  certificated 
takeoff  weight  of  19,000  pounds  or  less. 
Final  action  for  the  adoption  of 
standards  for  the  commuter  category 
airplane  was  not  complete  when  Notice 
No.  86-19  was  published  and.  as  a 
result,  the  commuter  category  airplane 
was  not  specifically  addressed  in  the 
proposals  made  in  Notice  No.  86-19. 
With  the  exception  of  dynamic  testing  of 
seats  and  shoulder  harness 
requirements,  the  proposals  in  Notice 
No.  86-19  were  formulated  to  be 
compatible  with  the  requirements  in  the 
proposed  conunuter  category.  The 
background  information  of  Notice  No. 
86-19  noted  the  pending  rulemaking 
activity  of  Notice  No.  83-17  and  the 
FAA  plans  for  considering  additional 
requirements  for  the  commuter  category 
airplane.  The  FAA  has  initiated  a 
rulemaking  project  to  address  dynamic 
testing  of  seats  and  occupant  protection 
for  conunuter  category  airplanes. 

Part  of  the  outcome  of  Notice  No.  83- 
17  was  adoption  of  Amendment  No.  23- 
34.  published  in  the  Federal  Register  on 
January  15. 1987  (52  FR  1806).  That 
ndemaking  action,  in  part,  added  the 
airworthiness  standards  for  commuter 
category  airplanes  to  Part  23.  and  added 
new  requirements  to  certain  sections  of 
Part  23  which  were  proposed  to  be 
changed  by  Notice  No.  86-19.  Therefore, 
the  final  rulemaking  action  resulting 
from  Notice  No.  86-19  has  been 
prepared  with  consideration  for  both 
public  comments  to  Notice  No.  86-19 
and  the  changes  to  Part  23  resulting  from 
Amendment  No.  23-34. 

Discussion  of  Comments 

General 

Interested  persons  were  invited  to 
participate  in  the  development  of  this 
final  rule  by  submitting  written  data, 
views,  or  arguments  to  the  regulatory 
docket  on  or  before  June  12. 1987.  In 
response  to  Notice  No.  86-19.  the  FAA 
received  nine  sets  of  comments. 
Substantive  changes  and  changes  of  an 
editorial  nature  have  been  made  to  the 
proposed  rules  based  on  both  relevant 
comments  received  and  further  review 
by  the  FAA.  One  commenter  supports 
these  rules  and  refers  to  this  set  of 
regulatory  changes  as  a  significant 
safety  consideration.  Another 
commenter  is  concerned  that,  if  these 
proposed  rules  are  not  incorporated, 
extended  periods  of  research  will  follow 
before  any  improved  seat  standards  are 
incorporated.  The  FAA  recognizes  the 
signiflcance  of  this  project  and  has 
prepared  this  final  action  as  a  result  of 
the  issues  in  the  notice.  A  number  of 
editorial  changes  have  been  made  to 
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this  final  rule  for  compatibility  with  the 
text  of  recently  adopted  Amendment 
No.  23-34.  The  proposals,  comments, 
and  substantive  changes  are  discussed 
below. 

Discussion  of  Comments  to  Specific 
Sections  of  Part  23 

The  following  comments  and 
discussions  are  keyed  to  like-numbered 
proposals  in  Notice  No.  86-19: 

Proposal  1-1.  This  proposal  contains 
the  authority  citation  for  Part  23. 

Proposal  1-2.  This  proposal  would 
reorganize  §  23.561.  make  reference  to  a 
new  §  23.562.  add  strength  requirements 
for  the  retention  of  items  of  mass  in 
normal,  utility,  and  acrobatic  category 
airplanes,  and  state  turnover 
requirements  in  objective  terms  which 
include  the  variables  to  be  considered  in 
determining  the  likelihood  of  a  turnover 
during  emergency  landing  conditions. 
This  proposal  was  made  as  a  result  of 
proposals  218,  219.  220.  221.  222.  and  518 
presented  at  the  Small  Airplane 
Airworthiness  Review  Conference. 

One  commenter  states  the  need  to 
provide  emergency  landing  static  load 
factors  for  commuter  category  airplanes. 
Amendment  No.  23-34  adopted 
certification  requirements  for  the 
commuter  category  airplane  in  Part  23. 
which  include  emergency  landing  static 
load  factors  for  commuter  category 
airplanes. 

One  commenter  proposes  replacing 
the  term  "minor  crash  landing"  in 
proposed  §  23.561(b)  with  the  term 
"emergency  landing  conditions"  to  add 
consistency.  The  same  commenter 
suggests  replacing  the  words  "escape 
serious  injury"  with  the  words 
"designed  to  protect  each  occupant". 
The  FAA  agrees,  and  the  wording 
proposed  by  the  commenter  is  used  in 
§  23.561(b}.  Also,  as  a  result  of  the 
previous  comment,  emergency  landing 
static  load  factors  for  all  categories  of 
Part  23  airplanes  are  set  forth  in 
§  23.561(b)  of  this  final  rule. 

One  commenter  proposes  that  the 
ultimate  static  load  factors  of  proposed 
§  23.561(d)  be  changed  so  that  the 
upward  load  factor  is  4.5g.  the  sideward 
load  factor  is  4.5g,  and  a  rearward  load 
factor  of  1.5g  is  added,  and  suggests 
these  load  factors  apply  to  all  Part  23 
airplanes.  The  commenter  offers  no 
technical  basis  for  support  of  these  load 
factors.  Since  the  commenter's 
proposals  go  beyond  the  scope  of  the 
notice  and  are  unsupported,  they  are  not 
incorporated  in  this  final  rule. 

Several  comments  address  proposed 
§  23.561(b)(3),  which  stated  restraint 
requirements  for  items  of  mass  in  the 
cabin.  Some  of  these  comments  also 
address  the  specific  load  factors  for 


items  of  mass  shown  in  proposed 
§  23.561(d).  One  commenter 
recommends  that  the  load  factors 
referenced  by  proposed  §  23.561(b)(3)  be 
changed  to  match  those  proposed  for 
transport  airplanes  in  Notice  No.  86-11. 
which  was  published  in  the  Federal 
Register  on  July  17, 1986  (51  PR  25982). 
The  development  of  the  proposed  static 
load  requirements  for  items  of  mass,  as 
proposed  in  §  23.561(b)(3).  was  a  part  of 
the  development  of  the  seat/restraint 
system  dynamic  tests  proposal  of  the 
GASP.  Although  the  GASP  originally 
recommended  that  items  of  mass  be 
dynamically  tested,  the  FAA  and  the 
GASP  subsequently  concluded  that,  for 
evaluating  the  retention  of  items  of  mass 
in  the  cabin,  a  static  test,  to  the 
proposed  ultimate  static  load  factors, 
achieves  the  intent  of  the  original 
dynamic  test  conditions  at  a  significant 
decrease  in  certification  cost  to  the 
applicant  and  achieves  the  increase  in 
cabin  safety  intended  by  the  GASP 
recommendations. 

Another  commenter  agrees  with  the 
4.5g  sideward  load  factor  for  items  of 
mass,  but  disagrees  with  the  proposed 
18g  forward  load  factor.  The  commenter 
states  that  experience  indicates  that  the 
existing  9g  forward  load  requirement 
has  resulted  in  adequate  static  strength. 
The  FAA  does  not  consider  the  9g  load 
factor  sufficient  for  the  level  of  cabin 
safety  proposed  in  Notice  No.  86-19. 
Actual  crash  demonstration  tests 
conducted  in  a  joint  FAA/NASA  project 
provided  data  which  showed  that 
impact  loads  during  simulated 
survivable  crashes  could  exceed  9g  in 
the  longitudinal  axis.  NASA  Technical 
Paper  2083,  dated  November  1982,  titled, 
"Correlation  and  Assessment  of 
Structural  Airplane  Crash  Data  With 
Flight  Parameters  at  Impact"  is  one  of 
several  reports  which  evaluate  the 
results  of  the  FAA/NASA  small  airplane 
crash  test  project.  As  proposed  by  the 
GASP,  the  purpose  of  the  proposed 
static  load  factors  is  to  ensure  that  the 
attachments  of  items  of  mass  in  the 
cabin  are  adequately  restrained 
considering  the  enhanced  cabin  safety 
provided  by  other  sections  of  this  final 
rule,  including  the  new  requirements  in 
§  23.562  for  dynamic  tests  of  seat/ 
restraint  systems.  This  commenter 
proposes  changing  §  23.561(b)(3)  to 
require  that  equipment  and  other  large 
mass  items  be  positioned  so  that,  if  they 
break  loose,  they  are  unlikely  to  cause 
injury  to  the  occupants,  penetrate  fuel 
lines,  or  block  exits  after  an  emergency 
landing.  The  FAA  disagrees.  For  many 
small  airplane  designs,  the  concept  of 
locating  all  items  of  significant  mass, 
particularly  cargo,  at  a  location  in  the 
cabin  which  will  ensure  no  occupant 


injury  or  fuel  system  penetration  during 
impact  is  impractical.  The  higher  load 
factors  for  items  of  mass  are  necessary 
in  this  fmal  rule  to  ensure  that  the       ^ 
attachment  strength  for  mass  items  in  * 
the  cabin  is  adequate  with  the  set/ 
restraint  system  dynamic  load 
conditions  of  §  23.562(b).  The  higher 
static  load  factors  are  expected  to 
prevent  injuries  which  could  result  from 
mass  items  coming  loose  during  an 
emergency  landing  ground  impact. 

One  commenter  suggests  that  a 
rearward  load  factor  of  1.5g  be  added  to 
the  proposed  ultimate  static  load  factors 
to  ensure  that  items,  such  as  rear-facing 
compartments,  do  not  fail  due  to 
rebound  loads  resulting  in  the  contents 
falling  on  occupants  below  the 
compartment.  The  FAA  understands  the 
commenter's  concern  and  will  evaluate 
the  need  for  such  requirements  for 
future  rulemaking  action.  Since  the 
suggestion  goes  beyond  the  scope  of  the 
notice,  it  has  not  been  adopted  in  this 
final  rule. 

One  commenter  concludes  that  the 
addition  of  the  table  of  static  load 
factors  for  items  of  mass  will  lead  to 
inconsistencies  when  another  section  of 
Part  23  refers  to  the  emergency  landing 
conditions  of  §  23.561.  In  consideration 
of  this  comment  and  the  rule  changes 
made  with  Amendment  No.  23-34. 
several  editorial  changes  have  been 
made  to  §  23.561.  The  emergency 
landing  ultimate  static  load  factors, 
which  apply  in  general  to  all  categories 
of  Part  23  airplanes,  have  been  put  in 
§  23.561(b)(2).  The  reference  to  §  23.562 
in  proposed  §  23.561(b)  is  removed. 

Several  comments  were  received 
regarding  the  proposed  S  23.561(c)  which 
stated  requirements  for  occupant 
protection  from  turnover.  One 
commenter  asks  for  clarification  of  this 
proposal  and  concludes  that  the  intent 
of  this  requirement  is  to  evaluate  the 
turnover  case  as  a  static  rather  than  a 
dynamic  condition.  The  FAA  agrees 
with  this  interpretation,  and  it  is  not  the 
intent  of  the  FAA  for  turnover  protection 
to  be  evaluated  as  a  dynamic  condition 
such  as  the  seat/restraint  system 
dynamic  tests  requirements  of  §  23.562. 
This  commenter  also  concludes  that, 
using  the  proposed  criteria  for 
establishing  the  likelihood  of  a  turnover 
in  proposed  §  23.561(c),  almost  all 
tricycle  landing  gear  airplanes  will  show 
a  likelihood  to  turn  over.  The  commenter 
neither  provides  any  technical  data  td? 
support  this  concern,  nor  proposes  any 
alternate  criteria.  As  noted  in  the 
explanation  to  this  proposed  rulejn  the 
notice,  although  airplanes  confi^red 
with  tricycle  landing  gear  are  inllerently 
resistant  to  turnover  during  nomjial 
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operations.  FAA  accident /incident  data 
showed  that  tricycle  gear  small 
airplanes  have  turned  over  during 
emergency  landing  conditions  (including 
incidents  of  undershoot,  overshoot,  loss 
of  directional  control,  etc.).  These  data 
revealed  that  the  frequency  of  turnover 
of  high-wing,  tricycle  gear  airplanes  is 
higher  than  for  low-wing,  tricycle  gear 
airplanes;  however,  the  data  showed 
that  low-wing  tricycle  gear  small 
airplanes  also  turn  over  during 
emergency  landing  conditions  with 
sufficient  frequency  that  the  likelihood 
of  turnover  should  be  investigated  for 
these  airplanes  also.  Some  recent 
designs  of  low-wing  tricycle  gear  small 
airplanes  feature  a  sliding  transparent 
canopy  which  provides  very  little 
occupant  protection  in  a  turnover.  The 
proposed  conditions  for  evaluating; 
turnover  are  compatible  with  the  level 
of  safety  provided  by  the  other 
requirements  of  S  23.561.  and  the  FAA 
considers  the  requirements  of  proposed 
§  23.561(c)  to  be  rational  criteria  for 
evaluating  the  likelihood  of  turnover 
during  emergency  landing  conditions. 

One  commenter  suggests  that  the 
wording  of  proposed  i  23.561(c)  (1)  and 
(2)  be  changed  to  require  turnover 
evaluation  in  the  most  adverse 
combination  of  all-up-weight  and  center- 
of-gravity  position.  The  FAA  disagrees 
since  all-up-weight  is  not  a  defined  term 
used  in  Part  23.  The  forward  center-of- 
gravity  position  is  usually  the  most 
critical  for  turnover  evaluation.  Another 
commenter  suggests  that  proposed 
§  23.561(c)(6)  be  designated  as 
§  23.561(d)  and  that  proposed  §  23.561(d) 
be  designated  S  23.561(e).  The  FAA 
agrees  that,  while  paragraphs  (1) 
through  (5)  of  proposed  §  23.561(c) 
provide  criteria  for  determining  the 
likelihood  of  a  turnover,  paragraph  (6) 
defmes  requirements  for  the  loads  to  be 
applied  to  the  inverted  airplane  after  a 
turnover,  for  evaluating  the  occupant 
protection  provided  by  the  airframe.  In 
response  to  this  comment  and  other 
editorial  changes  made  to  §  23.561, 
proposed  §  23.561(c)  is  designated 
§  23.561(d)  and  reformatted  for  clarity  in 
this  fmal  rule  and  present  §  23.561(c]  is 
retained. 

Proposal  1-3.  Proposed  §  23.562, 
Emergency  landing  dynamic  conditions, 
would  add  dynamic  test  requirements  to 
be  applied  to  seat/restraint  systems 
used  in  normal,  utility,  and  acrobatic 
category  airplanes,  and  contain  specific 
test  parameter  values  and  pass/fail 
criteria.  For  the  purpose  of  these 
requirements,  the  seat/restraint  system 
includes  the  seat  and  its  immediate 
attachments  to  seat  rails  or  the  airframe, 
the  safety  belt  and  shoulder  harness, 


and  any  fittings  or  assemblies  used  to 
attach  them  to  the  seat  or  airframe.  The 
proposal  was  the  result  of  a  GASP 
submittal  to  the  Small  Airplane 
Airworthiness  Review  Conference 
(proposal  518),  was  based  on  state-of- 
the-art  technology,  and  was  supported 
by  the  consensus  of  the  general  aviation 
community  represented  at  the 
conference. 

The  specific  dynamic  test  conditions 
in  §  23.562  are  supported  by  several 
research  studies  including:  (1)  A  series 
of  full-scale  crash  impact  "drop  tests" 
conducted  by  the  National  Aeronautics 
and  Space  Administration  (NASA),  (2) 
accident  evaluation  information  from 
the  National  Transportation  Safety 
Board  (NTSB),  (3)  dynamic  tests 
conducted  by  the  FAA  Civil 
Aeromedical  Institute  (CAMI),  and  (4) 
generally  accepted  human  impact  injury 
criteria  developed  by  the  military  and 
other  sources. 

Several  technical  issues  discussed  at 
the  conference  with  regard  to  this 
proposal  were  addressed  in  Notice  No. 
86-19.  With  regard  to  the  variations  in 
impact  deceleration  amplitude  and 
duration  between  the  first  row  of  seats 
and  the  seats  behind  the  first  row,  it 
was  noted  in  the  notice  that  crash  test 
data  indicated  that  these  parameters 
vary  with  the  seat  location  in  small 
airplanes  due  to  load  attenuation  by  the 
airframe  structure.  Since  the  initial 
impact  velocity  is  a  constant  at  any 
point  in  the  airframe,  the  test  velocities 
proposed  in  the  notice  do  not  vary 
depending  on  seat  location.  This  ensures 
that  all  seats  will  be  evaluated  for  the 
same  level  of  kinetic  energy.  Full  scale 
impact  tests  at  NASA  have  provided 
data  to  validate  these  concepts.  Tests  of 
full-scale  hardware,  using 
anthropomorphic  test  dummies  (ATD's) 
create  the  most  accurate  simulation  of 
actual  emergency  landing  conditions. 
The  ATD  weight  of  170  pounds  is 
considered  a  nominal  weight  for  the 
occupants  of  small  airplanes.  Higher 
weights  were  not  proposed  because  a 
nominal  weight  results  in  the  most 
acceptable  evaluation  of  the  energy 
absorbing  and  load  limiting  capabilities 
of  the  seat/restraint  system.  The  50th 
percentile  male  ATD,  defined  in 
National  Highway  Traffic  Safety 
Administration  Regulation,  49  CFR  Part 
572,  Subpart  B,  was  cited  because  the 
specifications  for  this  ATD  were  readily 
available  to  the  public.  Military  and 
automotive  testing,  which  used  the  Part 
572  ATD,  provided  a  data  base  for 
evaluating  the  results  of  dynamic  testing 
using  this  dummy. 

The  test  conditions  of  proposed 
§  23.562(b)(1)  required  a  60-degree 


pitched  orientation  of  the  seat  relative 
to  the  velocity  vector  and  were  intended 
to  create  a  predominantly  vertical 
deceleration  input  to  assess  the 
occupant  spinal  protection  provided  by 
the  seat/restraint  system.  This  test 
condition  has  a  longitudinal  component 
of  deceleration  to  simulate  a  more 
realistic  impact  environment  where  the 
restraint  system  is  loaded  by  the  initial 
impact. 

The  test  conditions  of  proposed 
§  23.562(b)(2)  required  a  10-degree  yaw 
of  the  seat  relative  to  the  velocity 
vector,  and  were  intended  to  create  a 
predominantly  longitudinal  deceleration 
input  to  assess  the  occupant  restraining 
capability  of  the  seat/restraint  system. 
The  10-degree  yaw  was  intended  to 
provide  a  test  condition  which  would 
ensure  that  the  seat/restraint  system 
would  provide  the  capability  to  restrain 
the  occupant  during  impact  conditions 
with  a  side  load  component.  Floor 
warpage  requirements  were  included  in 
the  proposal  to  assess  the  ability  of  the 
seat/ restraint  system  to  function  and 
maintain  structural  integrity  after  floor 
deformation  has  occurred. 

A  number  of  comments  were  received 
concerning  the  overall  concept  of 
dynamic  testing  of  seat/restraint 
systems.  Three  commenters  state  their 
support  of  the  basic  concepts  of  this 
program,  and  one  of  these  commenters 
states  concern  that  if  the  requirements 
proposed  in  the  notice  are  not 
incorporated,  an  extended  period  of 
additional  research  will  follow  before 
any  improved  seat  standards  are 
incorporated.  The  dynamic  seat  test 
requirements  proposed  in  Notice  No.  86- 
19  and  incorporated  in  this  final  rule  are 
supported  by  extensive  research  and 
testing  done  in  support  of  the  FAA 
Crash  Dynamics  Program  and  the  GASP 
proposal. 

One  commenter  suggests  changing  the 
term  "upper  torso  restraint  system"  used 
in  proposed  §  23.562(b)(2)  and  proposed 
§  23.562(c)(6)  to  the  words  "shoulder 
harness".  As  a  result  of  this  comment, 
the  FAA  reviewed  the  terms  used 
throughout  the  proposed  rules  of  Notice 
No.  86-19.  In  this  amendment,  terms 
related  to  occupant  seats  or  belt 
restraints,  are  used  to  improve  clarity 
and  standardization.  These  terms 
include  the  Shoulder  Harness,  also 
known  as  the  upper  torso  restraint, 
which  refers  to  that  portion  of  the  torso 
restraint  system  which  includes  one  or 
more  straps  that  pass  over  the  shoulders 
Rnd  restrains  the  upper  torso  of  the 
occupant  and  the  Torso  Restraint 
System,  which  refers  to  that  system 
used  for  providing  torso  restraint  which 
includes  the  safety  belt,  the  shoulder 
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harness  if  provided,  and  the  associated 
hardware  used  to  attach  the  system  to 
the  seat  or  airframe  structure.  Therefore, 
the  change  proposed  by  this  commenter 
is  not  adopted. 

One  commenter  considers  the  design 
criteria  of  proposed  §  23.562  to  be 
arbitrary  since  each  crash  situation  is 
different.  The  FAA  disagrees.  The 
occupant  protection  in  this  section  are 
based  on  extensive  research  data.  These 
criteria  were  intended  to  provide 
conservative,  but  reasonable,  standards 
for  the  occupant  protection  provided  by 
seat/restraint  systems  developed  for  use 
in  small  airplanes.  This  commenter 
proposes  the  use  of  a  simplified  dynamic 
test  which  would  not  require  the  use  of 
an  ATD  and  other  associated  test 
equipment.  The  test  procedure  proposed 
by  the  commenter  would  require 
instrumenting  the  seat  to  ensure  that  the 
test  pulse  meets  the  requirements  and 
would  require  performance  criteria 
based  on  seat  deformation  without 
failure.  The  FAA  does  not  agree  with  the 
simplified  approach  because  it  does  not 
provide  for  the  evaluation  of  all  the 
occupant  injury  protection  features 
required  in  proposed  §  23.562(c).  The 
FAA  knows  of  no  simple  dynamic  test 
procedure  which  will  provide  human- 
like load  distributions  on  the  seat/ 
restraint  system  without  using  an  ATD. 
Since  the  comment  does  not  provide  for 
occupant  injury  protection  evaluation 
and  does  not  provide  technical  data  to 
show  that  the  simplified  procedure 
would  provide  an  equivalent  level  of 
safety  to  that  proposed  in  Notice  No.  86- 
19,  the  simplified  procedure  is  not 
adopted. 

One  commenter  suggests  that  a  static 
test  be  required,  in  lieu  of  the  proposed 
dynamic  tests,  which  would  require  that 
first  a  minimum  static  load  be  reached 
before  allowing  any  deformation  of  the 
seat,  followed  by  an  ultimate  load  test 
for  which  a  determined  amount  of 
yielding  must  be  evident.  This 
commenter  suggests  that  minimum  load 
factors  in  the  longitudinal  axis  be  8g 
prior  to  any  permanent  deformation  and 
12g  for  failure  or  excessive  deformation 
which  would  impede  rapid  evacuation. 
The  FAA  does  not  agree  because  this 
procedure  would  not  provide  data  for 
evaluating  the  occupant  motion  or 
loading  criteria  which  would  be  required 
by  the  proposed  rule.  Experience  has 
shown  that  static  deformation 
requirements  may  conflict  with  the  seat/ 
restraint  system  performance  under 
dynamic  conditions.  The  FAA  agrees 
with  the  concept  of  developing  seat 
assemblies  which  will  limit  occupant 
loads  by  yielding  at  one  predefined  load 
wh'le  maintaining  structural  integrity  up 


to  another  higher  load;  however, 
available  static  test  methods  alone 
cannot  provide  the  data  necessary  to 
evaluate  the  occupant  protection 
provisions  of  these  seat/restraint 
systems. 

One  commenter  suggests  that 
improved  safety  would  be  achieved  by 
requiring  upper  torso  restraints  in  all 
airplanes  produced  after  a  certain  date. 
Requirements  to  this  effect  were  added 
to  Part  23  with  Amendment  No.  23-32. 
Part  23  now  requires  that  each  normal, 
utility,  or  acrobatic  category  airplane 
manufactured  after  December  12, 1986, 
must  protect  each  occupant  from  serious 
head  injury  by  a  safety  belt  and 
shoulder  harness  for  forward-  and  aft- 
facing  seats,  and  a  restraint  means  for 
other  seat  orientations  that  provides  an 
equivalent  level  of  occupant  protection. 

One  commenter  suggests  that 
measurements  be  made  during  dynamic 
testing  to  ensure  that  the  attachment 
loads  are  no  greater  than  those  for  a  9g 
acceleration,  since  a  9g  forward  load 
factor  is  the  current  structural 
requirement.  The  FAA  agrees  that 
evaluating  the  reaction  loads  at  the  floor 
attachments  during  the  dynamic  seat 
test  can  provide  useful  data  for 
structural  design;  however,  the  airframe 
support  structure  was  not  included  in 
the  dynamic  tests  of  the  seat/restraint 
system.  This  comment  goes  beyond  the 
scope  of  the  notice.  It  is  unrealistic  to 
apply  loads,  measured  on  a  rigid  test 
fixture  during  dynamic  tests,  as  static 
loads  to  less  rigid  airframe  structure. 
During  an  emergency  landing  impact, 
the  airplane  floor  structure  will  typically 
yield  under  severe  local  loads,  and  this 
will  tend  to  alter  the  attachment  loads  at 
the  seat/restraint  system  interface  to  the 
airframe  structure.  Incorporating 
procedures  to  include  airframe  structure 
in  the  dynamic  tests  of  proposed 
§  23.562  would  greatly  increase  the 
complexity  and  costs  of  these  tests. 
Airframe  structure  supporting  the  seat/ 
restraint  system  must  meet  the  static 
strength  requirements  of  §  23.561  and 
other  sections  of  Part  23.  Therefore,  this 
final  rule  does  not  require  measurement 
of  attachment  loads,  although  such 
measurements  may  provide  useful 
design  information. 

One  commenter  is  concerned  that  the 
proposed  rule  would  restrict,  if  not 
eliminate,  refurbishing  older  airplanes 
with  new  seats  or  shoulder  harnesses. 
The  FAA  disagrees.  These  requirements 
are  intended  to  apply  to  airplanes  which 
will  include  this  amendment  to  Part  23 
as  part  of  their  type  certification  basis. 
For  modifications  of  previously 
certificated  airplanes,  the  applicant  is 
required  to  comply  with  the  original 


type  certification  basis  for  the  airplane; 
however,  the  FAA  considers  it  in  the 
best  interest  of  the  modifier  to 
demonstrate  the  highest  level  of 
occupant  protection  possible.  The 
dynamic  test  procedures  in  S  23.562 
-^provide  a  method  for  demonstrating  that 
hew  seat/restraint  system  designs  offer 
a  significant  increase  in  occupant 
protection. 

One  commenter  suggests  that  the 
proposed  dynamic  test  requirements 
should  not  apply  to  seats  installed  in 
single-engine  airplanes  weighing  less 
than  3,000  pounds.  The  commenter 
argues  that,  for  this  size  airplane,  the 
impact  energy  is  low,  in  some  designs 
the  seats  are  integrated  to  the  airframe, 
and  dynamic  seat  tests  are  too 
expensive.  The  FAA  has  no  unique 
category  or  certification  rules  for 
airplanes  of  less  than  3.000  pounds. 
Although  these  smaller  airplanes 
typically  have  emergency  landings  at 
lower  velocities  than  heavier  airplanes 
with  higher  stall  speeds,  the  airframe 
structure  of  these  smaller  airplanes 
provides  less  energy  attenuation 
capabilities.  Since  the  FAA  cannot 
quantify  the  trade-offs  of  airplane 
velocity  to  airframe  size  with  regard  to 
impact  severity,  one  set  of  tests  was 
proposed  for  all  normal,  utility,  and 
acrobatic  category  airplanes.  Therefore, 
only  one  set  of  criteria  is  adopted  in  this 
fmal  rule. 

Several  comments  address  specific 
technical  aspects  of  the  proposed 
S  23.562.  One  commenter  supports  the 
test  parameters  of  both  the  vertical  and 
longitudinal  tests  as  proposed  and 
agrees  that  these  proposed  requirements 
will  result  in  a  substantial  improvement 
in  the  dynamic  strength  capabilities  of 
small  airplane  seats.  This  commenter 
also  supports  the  performance  criteria 
which  limit  the  impact  loads  for  the 
occupant's  head  and  lumbar  spine. 

One  commenter  suggests  that  floor 
misalignment  in  the  roll  axis  be  added 
to  the  floor  warpage  requirements  of 
proposed  §  23.562(b](2]  and  that  these 
floor  warpage  provisions  be  added  to 
the  requirements  of  §  23.562(b)(1).  The 
FAA  agrees  with  adding  floor 
deformation  preload  in  the  roll  axis  to 
the  longitudinal  test  conditions 
prescribed  in  proposed  §  23.562(b)(2). 
This  paragraph  provides  for  a  test  of  the 
occupant  retention  strength  of  the  seat/ 
restraint  system.  Floor  deformation 
preloading  is  an  important  aspect  of  this 
test,  and  floor  warp  in  both  the  pitch 
and  roll  axes  is  possible  during  an 
emergency  landing.  The  FAA  disagrees 
with  adding  floor  deformation  preload 
requirements  to  the  test  conditions  of 
proposed  S  23.562(b)(1).  This  paragraph 
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provides  for  test  parameters  intended  to 
evaluate  the  energy  absorbing  capability 
of  the  seat  under  repeatable  conditions 
to  demonstrate  a  minimum  level  of 
occupant  protection.  Floor  warp 
preloads  will  add  complexities  to  this 
test  which  may  adversely  affect  the 
evaluation  of  the  energy  absorbing 
capability  of  the  seat/restraint  system. 
To  add  clarity  and  ensure  that  floor 
warpage  is  understood  to  be  a  preload 
condition,  to  be  set  prior  to  conducting 
the  dynamic  test,  the  floor  deformation 
requirements  in  proposed  S  23.562(b](2] 
are  removed,  and  the  expanded 
requirements  are  set  forth  in 
§  23.562(b](3)  of  this  Hnal  rule. 

One  commenter  questions  the 
rationale  for  lesser  test  loads  for  the 
rear  seats,  and  suggests  that  all 
occupants  should  be  equally  protected 
to  2^.  This  issue  was  discussed  at  the 
Small  Airplane  Airworthiness  Review 
Conference  and  was  addressed  in 
Notice  No.  86-19.  Full-scale  impact  tests 
of  small  airplanes,  conducted  as  part  of 
a  joint  FAA/NASA  project,  resulted  in 
data  which  indicate  that  impact 
deceleration  levels  reduce  the  farther  aft 
an  occupant  is  sitting  in  a  small 
airplane.  This  is  a  result  of  local 
structural  yielding  of  the  airframe. 
Consequently,  the  closer  the  occupant  is 
to  the  initial  impact  point,  the  higher  the 
deceleration  rate,  even  though  the 
velocity  change  is  the  same  for  all 
occupants.  This  is  the  result  of 
additional  airframe  yielding  between  the 
front  and  aft  seats.  These  full  scale 
impact  test  data  also  showed  that  the 
period  of  the  impact  pulse  was,  in 
general,  greater  for  aft-seat  occupants 
than  for  front-seat  occupants  as  a  result 
of  the  effects  of  structural  yielding 
during  the  impact.  For  seats  aft  of  the 
front  row,  the  proposed  dynamic  test 
criteria  would  require  test  parameters 
which  have  lower  peak  deceleration 
rates  and  longer  impact  times  than  the 
front  seats.  These  test  conditions  are 
justified  by  the  FAA/NASA  full  scale 
drop  test  data.  Since  the  commenter 
offers  no  technical  data  to  support  the 
position  that  the  same  impact 
parameters  should  be  applied  to  all 
seats,  the  criteria  for  the  test  paramaters 
are  adopted  as  proposed  in  the  notice. 

One  commenter  suggests  that  these 
new  regulations  should  consider  the 
loads  imposed  on  a  seat  by  the  occupant 
seated  behind  the  system  being 
evaluated,  or  these  rules  should  provide 
appropriate  limitations  for  seat  pitch 
(spacing).  The  FAA  disagrees  with  this 
concept  for  small  airplane  seat 
evaluations  for  several  reasons.  Part  23 
currently  requires  that  normal,  utility, 
and  acrobatic  category  airplanes. 


manufactured  after  December  12, 1986, 
must  be  equipped  with  a  safety  belt  and 
shoulder  harness.  These  restraint 
systems  are  intended  to  limit  occupant 
motion  during  impact.  The  limited 
occupant  motion  will  reduce  the  severity 
of  any  contact  the  occupant  will  have 
with  the  adjacent  seat  or  structiu^.  The 
addition  of  multiple  row  dynamic  testing 
would  significantly  increase  the  cost 
and  complexity  of  these  tests.  Multiple 
row  testing  goes  beyond  the  scope  of 
Notice  No.  86-19. 

Two  commenters  suggest  that  the 
requirements  in  §  23.562(b)  should  allow 
the  use  of  a  properly  validated  analysis. 
Proposed  §  23.562(d)  would  allow  the 
applicant  to  use  an  alternate  means  of 
compliance  to  this  rule,  provided  that 
the  alternate  method  results  in  a  level  of 
safety  as  great  as,  or  greater  than,  that 
established  by  the  rule.  Proposed 
S  23.562(d)  has  been  retained  in  this 
fmal  rule  except  the  words  "paragraph 
(c)  of  have  been  removed  for  clarity. 
Therefore,  the  FAA  considers  the  intent 
of  the  comments  to  be  achieved  by 
S  23.562(d). 

One  commenter  is  concerned  that  the 
specific  ATD  defined  by  49  CFR  Part 
572,  Subpart  B,  will  not  always  be 
available.  The  specified  ATD  has  been 
the  standard  used  by  the  automotive 
industry  for  many  years.  Because  the 
results  of  dynamic  tests  can  be 
significantly  affected  by  the  specific 
ATD  used,  the  FAA  considers  it 
necessary  to  specify  a  standard  ATD  for 
showing  compliance  to  the  requirements 
of  S  23.562.  However,  several  other  ATD 
designs  have  been  manufactured,  and 
the  FAA  is  monitoring  the  development 
of  new  ATD  designs.  If  an  applicant 
desires  to  use  a  different  ATD 
configuration  for  showing  compliance 
with  S  23.562,  the  applicant  must  show 
that  use  of  the  substitute  ATD  will  not 
significantly  affect  the  test  results  and 
obtain  FAA  approval  to  use  an  alternate 
ATD  design  prior  to  conducting 
certification  tests. 

One  commenter  is  not  sure  if  the  term 
"level  landing  attitude"  used  in 
proposed  paragraphs  (1)  and  (2)  of 
§  23.562(b)  is  intended  to  have  the  same 
meaning  as  used  in  §  23.47g(a].  The 
intent  is  substantially  the  same  as  the 
meaning  of  "level  landing  attitude"  in 
§  23.479(a];  however,  this  does  imply  the 
need  to  do  dynamic  tests  of  the  airframe 
structure.  The  intent  is  to  apply  these 
tests  to  the  seat,  restraint  system,  and 
immediate  attachments.  Therefore,  in 
this  final  rule,  the  seat  orientation  is 
described  relative  to  the  test  impact 
vector,  and  the  term  "level  landing 
attitude"  is  removed. 


Several  editorial  comments  were 
received.  One  commenter  suggests  the 
rule  require  the  test  dummy  to  be  seated 
in  the  normal  upright  position.  This 
commenter  also  suggests  that  units  of 
time  and  acceleration  be  added  to  the 
equation  in  proposed  §  23.562(c)(5). 
These  comments  are  incorporated  in  this 
final  rule  for  clarity.  One  commenter 
suggests  that  the  words  "seats  or"  be 
added  between  the  words  "the"  and 
"seating  devices"  in  the  last  sentence  of 
proposed  S  23.562(b)(2).  In  consideration 
of  this  comment  and  for  more 
consistency  with  other  rules  regarding 
the  occupant  seating  systems,  the  words 
"seat,  or  other  seating  device"  in 
proposed  paragraphs  (1)  and  (2)  of 
§  23.562  are  replaced  with  the  words 
"seat/restraint  system"  in  this  final  rule. 
In  addition,  the  term  "seat/restraint 
system"  is  used  throughout  this  final 
rule  to  refer  to  any  system  used  to 
provide  the  primary  means  to  support  a 
seated  occupant  and  restrain  the 
occupant  during  emergency  landing 
conditions.  One  commenter  suggests 
replacing  the  phrase  "if  the  shape  of  the 
input  pulse  deviates  significantly  from  a 
symmetric  triangle"  in  proposed 
§  23.562(b)(3),  with  the  phrase  "in  order 
to  approximate  a  symmetric  triangle." 
The  commenter  considers  the  words 
"deviates  significantly"  to  be  too 
nebulous  to  deHne  the  outer  limits  of 
compliance.  The  specific  criteria  of  the 
impact  pulse  condition  is  based  on  the 
concept  that  in  the  ideal  case,  the  shape 
of  this  pulse  would  approach  that  of  a 
symmetric  triangle,  which  was 
supported  by  NASA  analysis  of  the  full- 
scale  small  airplane  crash  test  data; 
however,  most  impact  test  facihties  will 
have  difficulty  producing  a  symmetric 
triangular  pulse.  Although  the  FAA 
considers  the  symmetric  triangular  pulse 
to  be  the  optimum,  the  objective  of  the 
required  dynamic  tests  can  be  met  by 
impact  pulses  producible  in  many 
available  test  facilities,  provided  the 
impact  pulse  has  the  necessary  test 
velocity,  and  reaches  the  necessary 
minimum  deceleration  level  within  a 
specified  time  limit.  Therefore,  this  final 
rule  does  not  specify  a  triangular  pulse. 
The  proposed  paragraph  (3)  of 
§  23.562(b)  is  omitted  and,  as  previously 
noted,  is  replaced  by  a  new  paragraph 
(3)  which  contains  clarified  floor 
warpage  requirements. 

Several  commenters  express  concern 
about  the  costs  of  conducting  dynamic 
tests  on  seat/ restraint  systems.  One 
commenter  bases  cost  estimates  on  the 
assumption  that  airframes  would  have 
to  be  provided  and  that  test  rigs  would 
have  to  be  developed  and  built.  The 
FAA  disagrees.  In  most  cases,  only  the 
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attachment  devices  for  the  seat  and 
restraint  system  need  be  provided  and 
test  facihties  are  available  to  conduct 
the  tests  at  a  reasonable  fee.  Dynamic 
testing  of  seats  presently  costs  from 
$2,000  to  $5,000  and  these  costs  are 
expected  to  decrease  as  a  result  of 
increased  testing  of  seat/restraint 
systems  to  be  used  in  Part  23  and  Part  25 
airplanes.  This  commenter  further 
suggests  that  the  FAA  conduct  the 
dynamic  testing  of  seat/restraint 
systems.  The  FAA  disagrees. 
Conducting  the  tests  and  showing 
compliance  by  the  FAA  would  be 
contrary  to  U.S.  certification  processes 
whereby  any  FAA  tests  are  only  to 
validate  previous  tests  conducted  by  the 
applicant.  The  FAA  concludes  that  this 
testing  should  be  left  to  private  industry 
and  that  there  are  adequate  test 
facilities  available  in  the  United  States. 

Three  commenters  from  outside  of  the 
United  States  are  concerned  about  the 
lack  of  dynamic  test  facilities  in  their 
countries  and  the  costs  involved  in 
building  such  facilities.  The  FAA 
concludes  that  more  facilities  will 
become  available  as  a  result  of  foreign 
nations  requiring  dynamic  testing  for 
transport  category  airplane  seats  and 
the  concern  about  crashworthiness  in 
automobiles.  In  addition,  foreign 
manufacturers  can  make  use  of  U.S. 
facilities. 

Proposal  1-4.  This  proposal  would 
add  several  new  requirements  for 
external  doors  to  5  23.783  and  was  the 
result  of  proposals  281  and  282  of  the 
Small  Airplane  Airworthiness  Review 
Conference.  Proposed  §  23.783(c)  would 
add  requirements  for  a  locking  means 
for  external  passenger  doors.  This 
paragraph  would  require  that:  (1)  Each 
external  passenger  door  provide  a 
means  to  lock  and  safeguard  against 
inadvertent  opening  in  flight;  (2)  these 
doors  be  openable  from  the  inside  and 
outside  when  the  internal  locking 
mechanism  is  in  the  locked  position;  (3) 
the  opening  means  be  simple,  easily 
located,  and  operated  in  darkness;  and 
(4)  each  of  these  doors  meet  particular 
marking  requirements.  Proposed 
§  23.783(d)  would  require  that  each 
external  passenger  door  be  free  of 
jamming  as  a  result  of  fuselage 
deformation  during  a  minor  crash  or 
emergency  landing.  Proposed  §  23.783(e) 
would  add  several  requirements 
applicable  to  external  doors  forward  of 
any  engine  or  propeller  and  to  all  doors 
of  the  pressure  vessel  of  a  pressurized 
airplane.  Proposed  §  23.783(e)(1)  would 
require  that  these  doors  be  provided 
with  a  means  to  be  locked  and 
safeguarded  against  inadvertent  opening 
or  mechanical  failure.  Proposed 


§  23.783(e)(2)  would  require  provisions 
for  direct  visual  inspections  of  the 
locking  mechanisms  of  each  external 
door  for  which  the  initial  opening 
movement  is  not  inward.  The  proposed 
paragraph  would  also  require  that  these 
provisions  be  discernible  in  operating 
lighting  conditions  by  a  crewmember 
using  a  flashlight  or  equivalent. 
Proposed  §  23.783(e)(3)  would  provide 
requirements  for  a  visual  warning  to 
signal  if  any  external  door  is  not  fully 
closed  and  locked. 

A  concern  was  expressed  at  the  Small 
Airplane  Airworthiness  Review 
Conference  that  conference  proposal 
281,  relative  to  jamming  of  doors, 
addressed  each  external  door  in 
contrast  to  the  current  requirements 
which  address  passenger  doors  only.  As 
noted  in  Notice  No.  86-19,  the  FAA 
concluded  that  only  external  passenger 
doors  need  be  addressed  since  there  is 
no  need  to  require  that  cargo  or  similar 
doors  of  normal,  utility,  or  acrobatic 
category  airplanes  be  free  of  jamming  as 
a  result  of  fuselage  deformation  in  an 
emergency  landing.  The  FAA  has  further 
examined  t'  „  concern  and  has 
concluded  that  the  word  "passenger" 
must  be  expanded  to  "passenger  or 
crew"  for  clarification. 

The  requirement  of  proposed 
S  23.783(c)  that  each  external  passenger 
door  r.iU8t  be  openable  from  either  the 
inside  or  the  outside  when  the  internal 
locks  are  in  the  locked  position  was 
proposed  as  a  result  of  recorded 
accidents  in  which  fatalities  have 
occurred  because  persons  attempting  to 
rescue  the  airplane  occupants  were 
unable  to  open  the  door. 

The  requirements  of  proposed 
§  23.783(e).  addressing  minimum 
standards  for  ensuring  the  integrity  of 
external  doors  in  pressurized  airplanes, 
are  similar  to  requirements  which  have 
already  been  adopted  as  special 
conditions  for  the  type  certification  of 
Part  23  airplanes.  Proposed  §  23.783(e) 
also  applies  to  doors  forward  of  any 
engine  or  propeller  to  ensure  that 
external  doors  forward  of  any  engine  do 
not  inadvertently  open  in  flight  and 
thereby  allow  the  compartment  contents 
to  be  ingested  into  an  engine  or 
propeller. 

One  commenter  suggests  that 
proposed  §  23.783(c)  should  not  be 
required  on  airplanes  with  maximum 
certificated  weight  of  less  than  3.000 
pounds.  This  commenter  contends  that 
the  wording  used  in  proposed  paragraph 
(c)  "clearly  shows  that  it  is  applicable 
for  commuters  or  light  twins."  This 
commenter  also  contends  that,  for 
single-engine  airplanes  with  a  maximum 
certificated  weight  of  less  than  3,000 


pounds,  the  doors  can  be  adequately 
protected  from  inadvertent  opening  by 
providing:  (1)  A  convenient  location  for 
the  handle  that  allows  monitoring  and 
direct  action  by  the  pilot,  (2)  a 
convenient  motion  of  the  handle  such  as 
an  opening  motion  in  which  the  handle 
moves  down  in  front  of  the  arm  rest,  or 
(3)  design  precautions  against 
mechanical  failure.  The  FAA  does  not 
consider  unique  rules  for  airplanes  with 
maximum  certificated  weights  of  less 
than  3.000  pounds  to  be  justified  by  the 
technical  issues.  The  methods  proposed 
by  the  commenter  to  protect  against 
inadvertent  door  opening  may  be 
applied  to  the  door  design  as  part  of  the 
compliance  to  the  rules  in  proposed 
§  23.783(c).  At  present.  Part  23  does  not 
make  a  distinction  on  cabin  safety 
issues  based  on  maximum  certificated 
weight. 

One  commenter  suggests  that  the 
requirements  of  proposed  §  23.783(d)  are 
undefinable  as  to  degree  of  compliance 
and  the  method  of  compliance.  The  FAA 
disagrees.  Similar  requirements  already 
exist  for  transport  and  commuter 
category  airplanes.  Advisory  Circular 
No.  25.783-1  contains  guidance  material 
for  complying  with  a  substantively 
equivalent  requirement  for  transport 
airplanes.  According  to  the  information 
in  this  advisory  circular,  this  Part  25  rule 
may  be  complied  with  by  designs  which 
provide  sufficient  clearance  between  the 
door  and  the  surrounding  fuselage 
support  structure  to  accommodate  likely 
distortions.  Also,  the  possibility  of 
distortion  in  the  door  cutout  can  be 
minimized  by  designing  the  door  cutout 
frame  with  more  strength  than  that  of 
the  surrounding  structure.  Equivalent 
means  of  compliance  may  be  used  for 
complying  with  these  Part  23 
requirements. 

Several  comments  are  editorial  in 
nature.  One  of  the  commenters  suggests 
changing  the  term  "minor  crash"  to 
"emergency  landing"  in  proposed 
§  23.783(d).  This  final  rule  does  refer  to 
the  emergency  landing  condition  for 
consistency  with  other  sections  of  Part 
23.  One  commenter  suggests  adding  the 
words  "inside  and  outside"  between  the 
words  "marked"  and  "so  '  in  §  23.783(c). 
Similar  words  are  used  in  the  rules  for 
commuter  category  airplanes.  These 
words  have  been  added  to  this  final  rule 
for  consistency  with  the  new  commuter 
category  requirements.  Several 
commenters  suggest  changes  to  the 
proposal  in  Notice  No.  86-19  to  provide 
compatibility  with  the  rules  applicable 
to  commuter  airplanes  which  were 
added  to  Part  23  with  Amendment  No. 
23-34.  The  FAA  has  compared  the 
proposed  §  23.783  with  the  same  section 
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in  Part  23  after  Amendment  No.  23-34 
and  has  reformatted  §  23.783  in  this  Hnal 
rule  action  to  include  the  commuter 
category  rule  requirements  and  the 
applicable  sections  from  this  proposal. 
Section  23.783(c)  in  this  final  rule 
includes  those  requirements  which  are 
common  to  normal,  utility,  acrobatic, 
and  commuter  category  airplanes.  Since 
the  external  marking  requirements  of 
proposed  §  23.807(c)  are  moved  to  a  new 
§  23.811  in  this  final  rule.  §  23.783(c)(4) 
references  §  23.811  in  this  final  rule. 

Since  §  23.807(d)  of  Amendment  No. 
23-34,  which  was  issued  after  Notice 
No.  86-19.  included  requirements  for 
doors  as  well  as  emergency  exits,  the 
requirements  added  by  Amendment  No. 
23-34  are  integrated  with  the  proposed 
requirements  adopted  in  this  final  rule. 
The  requirements  that  auxiliary  locking 
devices  used  to  secure  the  airplane  must 
be  designed  to  be  overridden  by  the 
normal  internal  opening  means  were 
included  in  proposed  S  23.807(b)  for 
emergency  exits.  Since  the  passenger 
and  crew  doors  generally  serve  as  the 
primary  means  of  emergency  exit  in  Part 
23  airplanes,  the  requirements  for 
overriding  the  external  locking  devices 
are  also  stated  for  external  doors  in 
§  23.783(b)  of  this  final  rule. 

To  provide  background  information 
about  this  final  rule  format  of  §  23.783, 
the  following  table  lists  a  cross 
reference  of  the  requirements  in  this 
final  rule,  the  proposed  rule  (Notice  No. 
86-19),  and  the  final  rule  published  at  52 
FR 1806,  Jan.  15, 1987  (Amendment  No. 
23-34): 

Cross  Reference  for  Section  23.783 


Final  Rule 

^4otice 

Amend.  23-34 

523  783(c)(1) 

523.783(c) 

523.783(0(1) 

523.783(c)(2) 

523.783(0) 

523.783(0(1) 

523.783(c)(3) 

523.783(c) 

523.783(0(1) 

§23.783(0(4) 

523.783(0 

523.807(d)(3) 

523.783(c)(5) 

523.783(d) 

523.783(c)(2) 

523.783(c)(6) 

523.807(b) 

523.807(d)(1) 

523.783(d)(1) 

523.783(d)(2) 

523.783(d)(3) 

523.783(e)(1) 

N/A 

523.783(C)(1) 

N/A 

523.7e3(c)(1) 

N/A 

523.783(c)(1) 

523.783(e)(1)... 

523.783(c)(1) 

523  783(e)(2) 

523.783(e)(2) ... 

523.783(c)(3) 

523.783(e)(3) 

523.783(e)(3) ... 

523.7e3(c)(3) 

Proposal  7-5.  The  FAA  proposed  a 
substantial  revision  of  the  requirements 
for  seats,  berths,  litters,  safety  belts,  and 
shoulder  harnesses  in  §  23.785.  The  new 
requirements  proposed  in  the  notice 
were  based  on  proposals  283,  284.  285. 
285a,  286.  287,  and  518  submitted  at  the 
Small  Airplane  Airworthiness  Review 
Conference.  These  proposals  were 
based,  in  large  measure,  on  FAA, 
NASA,  and  NTSB  research  studies  and 
impact  analyses. 


Proposed  §  23.785(a)  cited 
requirements  for  protecting  seated 
occupants  from  injurious  objects  when 
the  occupant  is  subjected  to  the 
emergency  landing  dynamic  conditions 
of  proposed  §  23.562.  Proposed 
5  23.785(b)  would  add  reference  to  the 
head  injury  protection  specified  in 
proposed  §  23.562(c)(5).  Proposed 
§  23.785(c)  would  require  a  combined 
shoulder  harness  and  safety  belt 
restraint  system  with  a  single  point 
release.  Proposed  S  23.785(d)  was  a 
redesignation  of  the  rules  stated  in 
§  23.785(c)  in  effect  at  the  time  of  the 
notice.  Proposed  S  23.785(e)  was 
redesignation  of  the  rules  stated  in 
S  23.785(d)  in  e^ect  at  the  time  of  the 
notice.  Proposed  S  23.785(f)  would 
require  that  the  seat/restraint  system 
withstand  the  loads  imposed  by  a  215- 
pound  occupant  when  subjected  to  the 
design  load  conditions  in  the  approved 
flight/ground  operating  envelope  of  the 
airplane.  The  215-pound  occupant  size 
relates  to  a  95  percentile  male.  The 
heavier  occupant  is  recommended  so 
that  the  strength  of  the  seat/restraint 
system  will  be  adequate  for  the  loads 
expected  in  normal  operations.  This 
requirement  was  considered  necessary 
because  of  concern  that  evaluating  a 
seat/restraint  system  for  only  the 
emergency  landing  conditions  would  not 
require  that  it  function  properly  during 
normal  operations.  Proposed  §  23.785(g) 
would  provide  a  specific  definition  of 
what  comprises  a  "seating  device 
system."  and  this  section  was  included 
so  that  all  necessary  components  are 
included  in  a  system  being  evaluated  to 
the  emergency  landing  dynamic  test 
requirements  of  §  23.562.  Proposed 
§  23.785(h)  would  state  that  crushing  or 
separation  of  certain  parts  of  the  seat 
would  be  allowed  to  show  compliance 
with  §  23.562.  Proposed  S  23.785(i)  would 
add  requirements  for  seat  stops  to 
prevent  the  seat  from  sliding  off  the 
track.  Proposed  S  23.785(j)  would 
contain  the  requirements  for  protecting 
occupants  in  a  berth  or  litter  that  is 
installed  parallel  to  the  airplane 
longitudinal  axis. 

One  commenter  suggests  replacing  the 
term  "shoulder  harness"  in  proposed 
§  23.785(b)  by  the  term  "seat  belt  and 
shoulder  harness,"  and  two  other 
commenters  suggest  removing  the 
reference  to  S  23.561  for  this  section. 
After  reviewing  proposed  §  23.785(b)  the 
FAA  concludes  that  these  requirements 
are  redundant  with  other  requirements 
of  §  5  23.785  and  23.562  of  this  final  rule; 
therefore,  proposed  §  23.785(b)  is  not 
adopted. 

One  commenter  suggests  changes  to 
proposed  §  23.785(c)  so  that  seat 
orientations  other  than  forward-facing 


or  aft-facing  seats  are  addressed. 
Proposed  S  23.785(c).  for  clarity  in  this 
final  rule,  is  separated  into  four 
paragraphs— paragraphs  (b),  (d).  (e).  and 
(g).  The  new  paragraph  (b)  references 
requirements  of  S  23.562  for  normal, 
utility,  and  acrobatic  category  airplane 
seat/ restraint  systems  and  includes  the 
existing  requirements  for  §  23.785(g)(1) 
relative  to  seat  orientations  other  than 
side-facing  and  aft-facing  seats.  As  no 
other  comments  were  received  relative 
to  proposed  S  23.785(c).  the 
requirements  proposed  for  a  single-point 
release,  the  need  for  a  crewmember  to 
perform  all  functions  necessary  to  flight 
operations  with  the  restraint  system 
fastened,  and  the  means  to  secure  the 
safety  belt  and  shoulder  harness  when 
not  in  use.  are  in  paragraphs  (d),  (e).  and 
(g)  of  this  final  rule,  respectively. 
One  commenter  questions  why 
§  23.785(g)  of  Amendment  No.  23-34  was 
removed,  and  if  the  intent  was  to 
replace  that  section  with  proposed 
§  23.785(c).  Notice  No.  86-19  was  issued 
prior  to  the  incorporation  of  the 
provisions  of  Amendment  No.  23-34  into 
Part  23.  Because  §  23.785  was  changed 
by  Amendment  No.  23-34  after  Notice 
No.  86-19  was  released  for  public 
comment,  this  final  rule  action  combines 
the  requirements  of  both.  For  clarity  and 
conciseness,  5  23.785  is  reformatted  in 
this  final  rule.  This  final  rule  does  not 
specify  emergency  landing  dynamic 
conditions  for  commuter  category 
airplanes  since  this  issue  is  beyond  the 
scope  of  Notice  No.  86-19.  and  this  issue 
will  be  addressed  in  future  rulemaking 
actions. 

No  comments  were  received  in 
response  to  proposed  §  23.785(f)-  It  is 
designated  as  S  23.785(a)  and  adopted 
as  proposed. 

The  requirements  relative  to 
emergency  landing  conditions  in 
S  23.785(a)  and  the  requirements  in 
S  23.785(g)(2)  remain  applicable  to  the 
commuter  category  airplanes.  In  this 
final  rule,  these  requirements  have  been 
combined  into  S  23.785(c). 

No  comments  were  received  relative 
to  §  23.785(j).  The  FAA  now  considers 
the  last  sentence  of  proposed  {  23.785(j) 
to  be  a  policy  statement,  and  it  is  not 
included  in  this  final  rule.  For  the 
purpose  of  the  requirements  in  \  23.785, 
the  FAA  considers  a  litter  to  be  a  device 
for  carrying  a  person,  primarily  in  a 
prone  position,  into  an  airplane.  As  the 
FAA  is  not  aware  of  any  differences 
between  the  various  categories  of  Part 
23  airplanes,  the  proposed  rule  is 
therefore  adopted  as  §  23.785(m),  to  be 
applicable  to  all  categories  of  Part  23 
airplanes. 
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To  provide  background  information 
about  this  final  rule  format  of  §  23.785. 
the  following  table  lists  a  cross 


reference  of  the  requirements  in  this 
final  rule,  the  proposed  rule  Notice  No. 
86-19).  and  the  final  rule  published  af52 


FR  1806,  Jan.  15. 1987  Amendment  No. 
23-34): 

Cross  Reference  for  Section  23.785. 


Final  Rote 


Notice  Ho.  86-19 


Amendment  23-34 


§23 
§23 
§23 
§23 
§23 
§23 
§23 
§23 
§23 
§23 
§23 
§23 
§23 
§23 


785(a)... 
785(b).. 
785(c)... 
785(d)... 
785(e)... 
785(f)... 
785(g)... 
785(h)... 
785(1).... 
7850)... 
785(k)... 
785(1)  ... 
785(m) . 
785(n)... 


I  23  785<f) .. 
§  23  785(c>.. 

N/A 

§  23  7B5(c).. 
§  23  7B5<c).. 
§  23.785(d).. 
§  23.785(c).. 
§  23.785(e).. 
§  23  7B5(a).. 
§  23  785(0... 


I 


§23  78S<a) 
5  23  785(g)(1) 

§  23.785(a)  and  (gH2) 

N/A 

§  23  785(h) 

§  23  785(0) 

§  23  785(1) 

§  23  7e5(d) 

§  23  785(j) 

§  23.785(1) 


§  23.785(h) „ N/A 

N/A „...„ „ §23.785(14) 

§23.785(i) I  §23  785(6) 

N/A I  §23.785(0 


Proposal  1-6.  Notice  No.  86-19 
proposed  to  amend  §  23.787  to  increase 
the  static  strength  requirements  for 
cargo  compartments  and  resulted  from 
conference  proposals  288,  289,  518.  and 
524  of  the  Small  Airplane  Airworthiness 
Review  Conference.  It  was  a  consensus 
at  the  conference  that  cargo  restraints 
should  be  designed  to  the  ultimate  static 
load  factors  of  §  23.561  to  protect 
occupants  forward  of  the  cargo  during 
emergency  landing  conditions.  For 
designs  that  carry  cargo  in  the  same 
compartment  with  occupants,  the  GASP 
proposed  that  these  compartments  have 
adequate  strength  to  retain  cargo  in 
conditions  which  could  result  in 
occupant  exposure  to  the  dynamic 
conditions  of  proposed  §  23.562(b)(2). 
Since  dynamic  testing  of  seats  evaluates 
specific  occupant  injury  criteria,  the 
FAA  considers  dynamic  testing  of  items 
of  mass  to  be  unnecessary  because  only 
retention  of  these  items  is  a  safety 
concern.  Therefore,  the  ultimate  static 
load  factors  of  §  23.561(b)(3)  are 
referenced  in  §  23.787(e). 

One  commenter  suggests  that 
proposed  §  23.787  require  that  the 
strength  of  the  structure  forming  the 
partition  between  the  occupants  and 
cargo  l)e  substantiated  for  a  cargo  load 
of  maximum  weight  weight  when 
considering  the  ultimate  static  load 
factors  of  §  23.561.  The  FAA  agrees  that 
adding  a  reference  to  the  maximum 
cargo  weight  adds  clarity  to  the  intent  of 
the  rule,  and  paragraphs  (c)  and  (e)  of 
the  final  rule  include  requirements  for 
evaluation  at  the  maximum  allowed 
cargo  weight  for  the  compartment. 

Several  editorial  comments  were 
received  with  regard  to  references  to  the 
paragraphs  of  23.561  in  proposed 
changes  to  §  23.787.  They  have  been 
considered  in  this  final  rule. 

Section  23.787(g),  added  with 
Amendment  No.  23-34,  contains  specific 


requirements  for  commuter  category 
airplanes.  Paragraph  (1)  of  §  23.787(g) 
requires  that  the  cargo  or  baggage 
compartments  of  commuter  category 
airplanes  be  evaluated  for  a  9g  ultimate 
forward  static  load  factor.  Since 
proposed  §  23.787(c)  of  the  notice  states 
substantively  equivalent  requirements 
for  normal,  utility,  and  acrobatic 
category  airplanes  §  23.787(c)  of  this 
final  rule  is  applicable  to  all  Part  23 
airplanes;  and  §  23.787(g)(1).  added  by 
Amendment  No.  23-34,  is  removed. 

Paragraph  (2)  of  §  23.787(g)  states  the 
specific  requirements  for  baggage 
compartments  of  commuter  category 
airplanes.  These  requirements  are 
retained  in  5  23.787(g)  of  this  final  rule. 
A  reference  to  §  23.787(c)  and  (e)  is 
added  to  §  23.787(g)  so  that  the  baggage 
compartments  in  commuter  category 
airplanes  will  be  designed  to  protect 
occupants  from  injury  during  an 
emergency  landing.  The  title  of  §  23.787 
is  amended  in  this  final  rule  to  include  a 
reference  to  baggage  compartments 
since  certain  requirements  of  this 
section  are  applicable  to  baggage 
compartments. 

Proposal  1-7.  In  Notice  No.  86-19,  the 
FAA  proposed  changes  to  §  23.807 
based  on  a  number  of  issues  raised  by 
proposals  290,  297.  and  517  at  the  Small 
Airplane  Airworthiness  Review 
Conference.  One  issue  discussed  at  the 
conference  concerned  the  number  and 
locations  of  emergency  exists  required 
for  normal,  utility,  or  acrobatic  category 
cirplanes.  One  conference  proposal 
suggested  that  all  airplanes  with  a 
seating  capacity  of  two  or  more, 
excluding  airplanes  with  canopies,  have 
at  least  one  emergency  exit  on  the 
opposite  side  of  the  cabin  from  the  main 
external  passenger  door  specified  in 
§23. 783(a).  A  second  conference 
proposal  recommended  one  emergency 
exist  adjacent  to  the  pilot  on  the  pilot's 


side  of  the  airplane.  The  consensus  at 
the  conference  was  that  §  23.807(a)(ll 
should  be  revised  substantively  as 
stated  in  the  first  proposal,  and  that  the 
current  rules  adequately  address  the 
issue  of  the  second  proposal.  Notice  No. 
86-19  proposed  changes  to  §23.807(a)(l) 
which  were  substantially  the  same  as 
the  first  conference  proposal. 

A  second  issue,  concerning  type  and 
operation  of  emergency  exits,  was 
addressed  by  three  conference 
proposals.  The  first  proposal 
recommended  that  §  23.807(b)  require  an 
exit  area  of  388  square  inches  in  place  of 
the  current  requirement  that  a  19-by-26- 
inch  ellipse  pass  through  the  emergency 
exit  opening.  The  proposal  stated  that 
the  most  critical  dimension,  width  or 
height,  must  be  no  less  than  19  inches. 
As  a  result  of  discussion  at  the 
conference,  the  word  "critical"  was 
changed  to  "minimum"  in  the  notice. 
The  second  proposal  recommended  that 
emergency  exits  be  openable  from 
outside  the  airplane.  The  problem  cf 
providing  security  for  airplanes  with 
emergency  exits,  openable  from  the 
outside,  was  discussed  at  the 
conference,  and  conference  attendees 
discussed  ways  to  provide  both  security 
and  emergency  egress  provisions.  The 
third  proposal  addressed  the  use  of 
canopies  as  an  acceptable  emergency 
exit.  This  proposal  would  clarify  that  a 
canopy  may  be  used  as  an  emergency 
exit  and  is  subject  to  the  rules 
applicable  to  an  emergency  exit.  As  a 
result  of  these  suggestions,  changes  to 
paragraphs  (a)  and  (b)  of  §  23.807  were 
proposed  in  Notice  No.  86-19. 

The  third  emergency  exit  issue 
addressed  at  the  conference  concerned 
marking  and  identification  of  these 
exits.  Notice  No.  86-19  proposed  a  new 
§  23.807(c)  which  stated  external 
marking  requirements  for  emergency 
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exits.  The  proposed  requirements  were 
stated  in  objective  terms  as  discussed  at 
the  conference. 

One  commenter  to  Notice  No.  86-19 
agrees  with  the  requirements  in 
proposed  §  23.807(b)  that  emergency 
exits  be  openable  from  both  the  inside 
and  outside  and  supports  the  use  of 
auxiliary  locking  devices  that  must  be 
designed  to  be  overridden  by  the 
operation  of  the  internal  opening  means. 
However,  the  commenter  is  concerned 
that  the  proposed  exit  area  requirement 
of  388  square  inches  allows  an 
emergency  exit  size  which  does  not 
comply  with  the  current  19-by-26-inch 
ellipse  requirement.  The  commenter 
requests  that  the  FAA  provide  test 
evidence  that  such  an  exit  provides  an 
equivalent  evacuation  rate.  As  a  result 
of  this  comment,  the  FAA  reviewed  the 
regulatory  history  and  human  factors 
data  concerning  emergency  exit  size  and 
the  associated  effects  on  evacuation 
from  small  airplanes.  In  the  past, 
emergency  exits  with  total  open  area 
equal  to  or  greater  than  the  area  of  a  19- 
by-26-inch  ellipse,  but  not  providing 
unobstructed  passage  of  the  ellipse, 
have  been  approved  by  equivalent  level 
of  safety  findings.  In  regard  to  this  issue, 
published  test  data  indicate  that 
reducing  the  maximum  (26-inch] 
dimension  of  the  emergency  exit  while 
maintaining  the  same  minimum  (19-inch] 
dimension  may  significantly  reduce  the 
emergency  flow  rate  through  the  exit. 
Since  these  data  indicate  that  the 
proposed  rule  change  may  reduce  the 
level  of  safety  with  regard  to  egress 
from  emergency  exits,  the  FAA  is 
retaining  the  emergency  exit  size 
requirements  of  S  23.807. 

One  commenter  agrees  with  the 
proposal  but  wants  the  FAA  to  explain 
what  is  meant  by  a  "conspicuous  visual 
identification  scheme"  in  proposed 
S  23.807(c).  In  Notice  No.  86-19,  the  FAA 
proposed  requirements  to  allow  the 
maximum  compatibility  between  the 
desire  for  an  aesthetic  appearance  and 
the  need  for  maximizing  the  efforts  of 
rescue  personnel  to  locate  emergency 
exits  quickly.  Advisory  Circular 
23.807(c].  dated  January  20. 1984.  has 
provided  guidance  for  marking 
emergency  exits  on  a  voluntary  basis. 
Since  this  guidance  material  already 
exists,  the  FAA  concludes  that  the 
proposed  requirements  are  adequately 
detailed. 

Several  commenters  suggest  editorial 
changes  to  proposed  §  23.807,  and  the 
FAA  has  considered  these  comments  in 
this  final  rule.  In  addition,  the  FAA 
recognizes  that  the  Part  25  counterparts 
of  several  of  the  rules,  which  Notice  No. 
86-19  proposed  to  locate  in  §  23.807,  are 


in  other  sections  of  Part  25.  In 
accordance  with  FAA  policy  of  placing 
similar  requirements  in  like  numbered 
sections  of  Parts  23  and  25  of  the 
Federal  Aviation  Regulations  (FAR),  the 
requirements  in  proposed  §  23.807(c)  are 
moved  to  a  new  §  23.811.  titled 
"Emergency  ,.xit  marking."  Also,  the 
emergency  exist  marking  requirements 
of  §  23.807(c)(3)  which  are  unique  to 
commuter  category  airplanes  are  moved 
to  S  23.811(b)  is  this  final  rule.  In 
addition,  the  requirements  of 
§  23.807(d)(4)  are  moved  to  a  new 
§  23.813,  titled  "Emergency  exit  access", 
is  this  final  rule. 

One  commenter  suggests  that  the 
regulatory  references  in  the  notice 
should  be  crosschecked  with  the  latest 
revisions  of  Part  23.  As  a  result  of 
reviewing  the  FAR,  the  FAA  identified 
several  sections  of  Part  23  which  need  to 
be  changed  for  compatibility  with  the 
new  requirements  for  dynamic  testing  of 
set/restraint  systems.  The  regulatory 
changes  identified  by  this  review  are  not 
substantive  but  provide  consistency 
with  the  other  changes  made  by  this 
amendment.  This  review  resulted  in 
several  additions  to  this  final  rule. 
Section  23.2  is  revised  to  delete  the 
reference  to  S  23.785(g)  and  (h)  and, 
instead,  states  these  previously 
incorporated-by-reference  occupant 
protection  requirements  for  restraint 
systems.  Section  3.967  is  revised  so  that 
paragraph  (e)(1)  refers  to  §  23.561(b)(2). 
Section  23.1411  is  revised  so  that 
paragraph  (b)(2)  refers  to  §  23.5ei(b](3). 
Section  23.1413  is  revised  to  include  only 
the  requirement  that  each  safety  belt 
and  shoulder  harness  be  equipped  with 
a  metal-to-metal  latching  device  since 
the  requirements  of  paragraph  (a)  of 
existing  S  23.1413  are  redundant  to  the 
requirements  in  paragraphs  (a)  and  (b) 
§  23.785  of  this  final  rule,  and  the 
requirements  of  paragraph  (b)  of 
existing  §  23.1413  are  not  compatible 
with  the  requirements  of  §  23.785{m)(2). 

Economic  Impact 

This  amendment>upgrades 
airworthiness  standards  to  enhance  the 
crashworthiness  of  airplanes 
certificated  to  Part  23.  These  upgraded 
standards,  which  are  based  on 
proposals  submitted  to  the  Small 
Airplane  Airworthiness  Review 
Conference  apply  only  to  airplanes  for 
which  an  application  for  a  type 
certificate  under  Part  23  is  made  after 
the  effective  date  of  this  amendment. 

Two  of  the  revisions  contained  in  this 
amendment  impose  dynamic  testing 
standards  to  determine  the  adequacy  of 
energy  absorbing  seats  and  torso 
restrain  systems  on  occupant  movement 
resulting  from  sudden  deceleration 


forces  on  normal,  utility,  and  acrobatic 
category  airplanes  which  are  likely  to  be 
experienced  in  accidents.  Two  other 
revisions  pertain  to  doors  and 
emergency  exits  will  facilitate 
emergency  egress  from  airplanes 
sustaining  heavy  ground  impact  damage. 
Another  three  revisions  are  of  an 
organizational  rather  than  substantive 
nature  and  will  not  have  any  economic 
impacts.  The  economic  impact  of  this 
amendment  was  estimated  by  the  FAA 
with  the  assistance  of  a  research  firm, 
which  relied  heavily  on  General 
Aviation  Manufacturers  Association 
(GAMA)  information  pertaining  to 
expected  costs  and  National 
Transportation  Safety  Board  (NTSB) 
data  pertaining  to  expected  benefits. 
The  estimation  procedure  quantified  the 
costs  and  benefits  expected  to  result 
from  this  amendment  based  upon  the 
official  FAA  forecast  of  airplane 
production  and  a  more  conservative 
forecast  that  projects  a  continuation  of 
the  depressed  condition  of  this  industry. 
The  effect  of  using  the  more 
conservative  forecast  is  to  reduce 
substantially  the  magnitude  of  both  the 
expected  total  costs  and  benefits  of  this 
amendment  for  which  quantification  of 
these  impacts  was  possible,  reflecting 
the  considerably  smaller  number  of 
affected  airplanes.  The  use  of  the  more 
conservative  forecast  does  not  alter  the 
general  results  of  the  analysis  with 
regard  to  the  overall  combined 
economic  impact  of  this  amendment, 
although  the  effects  on  the  cost- 
effectiveness  of  the  individual  proposals 
differed. 

Using  the  FAA  production  forecast, 
the  total  expected  quantified  benefits  for 
the  two  revisions  aimed  at  occupant 
energy-absorbing  seats  and  torso 
restraint  systems  (benefits  cannot  be 
quantified  for  the  others)  are  estimated 
to  be  approximately  $30.5  million  on  a 
discounted  basis  over  a  20-year  period, 
considerably  higher  than  the  expected 
associated  costs,  which  are  estimated  at 
about  $17.1  million.  The  use  of  the  more 
conservative  production  forecast  results 
in  an  estimate  of  about  $4.3  million  for 
the  discounted  benefits  of  this 
amendment  and  expected  costs  of  about 
$4.0  million.  Benefits  cannot  be 
quantified  for  the  other  substantive 
revisions  because  of  insufficient 
accident  data. 

One  of  the  two  revisions  directed  at 
occupant  restraint,  which  will  require  a 
shoulder  harness  capable  of  satisfying  a 
dynamic  test  at  all  seats  in  new  type 
certificated  normal,  utility,  and 
acrobatic  category  airplanes,  is  similar 
to  an  airworthiness  standard  recently 
adapted  by  the  FAA  in  Amendment  23- 
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32.  That  recently  adopted  rule  imposes  a 
shoulder  harness  requirement  at  all 
seats  of  normal,  utility,  and  acrobatic 
category  airplanes  manufactured  after 
December  12. 1986,  and  requires  the 
shoulder  harness  to  satisfy  static 
strength  requirements.  Because  the 
requirements  in  Amendment  23-32  apply 
to  all  normal,  utility,  and  acrobatic 
category  airplanes  with  a  seating 
configuration  of  nine  or  less  excluding 
pilot  seats,  regardless  of  the  date  of  type 
certification  and  type  certification  basis, 
its  implementation  has  the  effect  of 
minimizing  any  costs  pertaining  to 
should  harnesses  that  can  be  attributed 
to  this  amendment.  The  dynamic  test  is 
a  more  stringent  one  because  the  basic 
seat  structure  and  its  attachment  to  the 
cabin  floor  must  be  designed  so  as  to 
afford  greater  occupant  protection 
through  energy  absorption,  a 
requirement  whose  incremental  costs 
have  been  attributed  to  a  separate 
revision  contained  in  this  amendment 
that  pertains  only  to  seat  strength. 

The  benefits  of  the  shoulder  harness 
requirements  in  this  amendment  are  not 
totally  eliminated,  however,  because  it 
requires  that  these  harnesses  pass  a 
dynamic  test  with  seat  systems  as  a 
whole  to  protect  occupants,  as  noted 
above.  In  contrast,  the  recently  adopted 
rule  only  required  static  strength 
evaluation  of  the  shoulder  harness 
which  less  accurately  represents  the 
loads  on  occupants  resulting  from 
survivable  airplane  accidents.  The  full 


extent  of  those  incremental  benefits 
cannot  be  quantified,  however,  because 
the  benefits  for  the  two  revisions 
pertaining  to  seat  systems  are 
interdependent.  The  benefits  estimated 
for  the  seat  revisions  were  found  to  be 
directly  proportional  to  the  rate  of 
shoulder  harness  usage.  These  benefits 
are  estimated  over  a  20-year  period, 
compared  with  the  10-year  period  used 
for  estimating  costs,  in  order  to  capture 
all  of  the  benefits  that  can  be  attributed 
to  seats  installed  near  the  end  of  the 
initial  10-year  period. 

For  the  purpose  of  this  analysis,  the 
quantified  benefits  for  the  seat  system 
improvements  are  attributed  solely  to 
the  revision  requiring  energy-absorbing 
seats,  recognizing  that  the  shoulder 
harness  amendment  is  likely  to  produce 
additional  benefits  that  appear  difficult 
if  not  impossible  to  quantify.  The  cost- 
effectiveness  of  the  seat  amendment 
(based  on  the  FAA  production  forecast) 
is  contingent  upon  the  assumption  that 
over  56  percent  of  the  occupants  would 
use  shoulder  harnesses.  The  required 
rate  of  shoulder  harness  usage  increases 
to  93  percent  based  on  the  more 
conservative  forecast. 

The  benefits  of  this  amendment 
pertaining  to  door  and  emergency  exit 
requirements,  as  well  as  cargo  restraint, 
cannot  be  precisely  quantified  because 
of  a  lack  of  detail  in  the  historical 
accident  data  although  an  expected 
range  of  benefits  in  terms  of  fatalities 
prevented  was  estimated.  Accidents 


involving  post-crash  fires  were  regarded 
as  being  the  most  relevant  for  assessing 
the  benefits  because  fatalities  caused  by 
this  type  of  accident  are  more  likely  to 
have  resulted  from  evacuation  problems 
than  impact  forces.  A  "breakeven" 
analysis  of  the  number  of  fatalities  that 
would  have  to  be  prevented  to  offset  the 
costs  of  these  proposals  (Si .6  million  for 
cargo  restraint  requirements.  $10.2 
million  for  the  door  requirements  and 
$17.1  million  for  the  emergency  exit 
requirements  based  on  the  FAA 
forecast)  was  performed  to  provide  an 
indication  of  the  expected  relationship 
between  the  costs  and  benefits  that 
were  estimated  in  this  amendment.  This 
comparison  revealed  a  strong 
probability  that  this  amendment  would 
prevent  a  substantially  greater  number 
of  fatalities  than  would  be  required  to 
offset  their  costs  based  on  the  most 
realistic  assumptions  regarding  the 
effectiveness  of  the  revised 
requirements.  More  specifically,  the 
benefits  estimated  for  this  amendment 
ranged  from  about  17  to  50  fatalities 
prevented  on  an  annual  basis  based  on 
an  intermediate  assumption  pertaining 
to  effectiveness  (see  Table  1).  far  in 
excess  of  the  "breakeven  point"  of  5.5 
fatalities  prevented  (see  Regulatory 
Evaluation).  The  "breakeven  point" 
declines  to  only  one  fatality  prevented 
when  the  more  conservative  production 
forecast  is  used. 


Table  1 

[Numt)er  of  Fatalities  Expected  to  be  Prevented  by  Door  and  Emergency  Exit  Requirements  Under  Various  Assumptions  '] 


Percent  of  Fatalities  in  Accidents  Involving  Post-Crasli  Fires 
Attributable  Solely  to  Egress  Problems 


Effectiveness  of  Door  and  Emergency  Exit  Requirements  in  Preventing  Fatalities; 

25  percent 

50  percent 

75  percent 


25  percent 


50  percent 


75  percent 


17 
25 


17t 

33 

50 


2S 

50 

75 


'The   numbers  in  this  table  are  based  on  an  expected  annual  average  of   133  fatalities  (derived  from  the  FAA's  Acadent/lncidenl  Data  System). 
Source:  Office  of  Aviation  Policy  and  Plans.  FAA. 


Trade  Impact 

This  amendment  will  have  little  or  no 
impact  on  trade  for  both  U.S.  firms  doing 
business  in  foreign  countries  and  foreign 
firms  doing  business  in  the  United 
States.  In  the  United  States,  foreign 
manufacturers  would  have  to  meet  U.S. 
requirements,  and  thus  they  would  gain 
no  competitive  advantage.  In  foreign 
countries.  U.S.  manufacturers  would  not 
be  bound  by  Part  23  requirements  and 
would  not  be  compelled  to  implement 
these  requirements. 


Final  Regulatory  Determination 

The  FAA  has  also  determined  that 
this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
FAA's  criteria  for  a  Part  23  airplane 
manufacturer  is  one  employing  less  than 
75  employees,  a  substantial  number  is  a 
number  which  is  not  less  than  11  and 
which  is  more  than  one-third  of  the 
small  entities  subject  to  this 
amendment,  and  a  significant  impact  is 
one  having  an  annual  cost  of  more  than 
$14,258  per  manufacturer. 


A  review  of  domestic  tari  23  airplane 
manufacturing  companies  indicates  that 
only  six  companies  meet  the  size 
threshold  of  75  employeeiK)r  less.  This 
amendment  to  14  CFR  Part  23  will, 
therefore,  not  affect  a  substantial 
number  of  small  entities. 

Federalism  Implications 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  y.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
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the  same 
wMh 
M  is  detenttiiMd 
tellMva 


For  reaaoos  disoiaaad  eadiar  in  the 
preaariilB,  the  FAA  haa  detemiined  that 
this  document:  (I]  Involves  a  regulation 
that  is  not  major  under  the  provisions  of 
Executive  Order  12291.  and  (2)  is  not 
signiftcaot  under  the  provisions  of  DOT 
RegalaUay  Pahciea  mad  ProoBdurea  (44 
FR  lllMi  Febraaqr  2%  isnf.  I  certify 
that  ■iiill  Ifcs  iwWHaffee  RegnlafDry 
Flexibilily  Aaii  «ih  nria  wiH  not  have  a 
sigBAaaaf  aeaMMlB  faaiMct,  poaithre  or 
ne^MM^^avaahalaailal  nambar  of 
smalaMWaik  ia<AJHia«.  thit  rale  w<r 
havalMftacMl 


doiof 


lial 


Aimaft.  Avialim  atfeiy.  Air 

traoqyoalatiaa.  Safalii.  ■  ,. 


According.  14CFS  Part  23  ia 
amended  as  fbllowa: 


For  other  aaaf  orientatfons,  the  seat/ 
restraint  syaten  moat  be  deaigned  to 
provide  a  krwl  of  occupant  protection 
equivalent  to  that  prai^ded  ror  forward- 
or  afl-fecing  seata  with  a  safety  heir  and 
shoaidef  harness  instaoeo. 

(b)  Eadk  rfknilder  harness  installed  at 
a  fHghtcieannenibcf  station,  as  required 
by  this  section;  must  allow  the 
Liewmembef.  when  seated  with  the 
safety  belt  and  shoulder  hamesa 
fastened,  to  perform  all  functions 
necessary  for  flight  operations. 

(c)  For  the  purpose  of  this  section,  the 
date  of  manufacture  is: 

(1)  The  date  the  inspection  acceptance 
records,  or  equivalent  reflect  that  the 
airplane  ta  conqilete  nad  meets  the  FAA 
approved  type  design  data:  or 

^  hi  the  case  ofa  foreign 
manufectnrad  airplane,  the  date  the 
foreign  civiy  airworthineaa  authority 
certlfiet  tbt  airplane  is  complete  and 
issues  an  or^iinal  standard 
airworthinesa  oertificale.  or  the 
equfvafent  bi  that  country, 

3.  Section  23.501  is  amended  by 
revising  parapaphs  (b)  and  (d]  to  read 
as  follows: 


izaiMi 


part: 
sTiyp<u«MiOiiim.iniLrTY, 

ACROBATIC.  ANO  COMMtlTEft 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Aalliaiitr  «  U.&C  19M.  13S4(a),  13S5, 
1421. 1423L 142S.  142B1 1429. 1431k  49  U.S.C. 
106(8)  (Revised  Pub.  L  97-449.  January  12. 
1963), 

2.  Section  23.2  is  revised  to  read  as 
follows: 

SZSia   Special ralreactlva raquirementa. 

(a)  Notwithstanding  H  21.17  and 
21.101  of  thia  chapter  and  irrespective  of 
the  type  certification  basis,  each  normal, 
utility,  and  acrobatic  category  airplane 
having  a  passenger  seating 
confi^iration.  excluding  pilot  seats,  of 
nine  or  less,  manufactured  after 
December  12, 1908,  or  any  such  foreign 
airplane  for  entry  into  the  United  States 
must  provide  a  safety  belt  and  shoulder 
harness  for  eadi  forward-  or  aft-facing 
seat  which  will  protect  the  occupant 
from  serious  head  injury  when  subjected 
to  the  Inertia  loads  resulting  from  the 
ultimate  slatlcload  factors  prescribed  in 
i  ZUmibUm  of  this  part  or  which  win 
provida  the  eccMpaat  prolectioR 
specified  in  1 23^62  of  Ihia  part  when 
that  sectiea  ia  appUcabla  to  the  airplana. 


(b)  The  structure  must  be  designed  to 
protect  each  occupant  during  emergency 
landing  conditions  when — 

(1)  Proper  ose  is  made  of  the  seats, 
safety  bdts,  and  shoulder  harnesses 
provided  for  in  the  design: 

(2)  The  occupant  experiences  the 
static  inertia  loads  corresponding  to  the 
following  ultimate  load  factors — 

(i)  Upward.  3.0g  for  normal  utility. 
aiul  commuter  category  airplanes,  or 
4.5g  for  acrobatic  category  airplanes; 

(ii)  Forward,  Q.Og; 

(iii)  Sideward.  I.Sg:  and 

(3)  The  items  of  mass  within  the 
cabin,  that  could  injure  an  occupant 
experience  the  static  inertia  loads 
corresponding  to  the  following  ultimate 
loadfactora — 

(i)  Upward,  3.0g: 

(ii)  Forward,  18.0g:  and 

(iii)  Sideward.  4.5g. 

(d)  If  it  is  not  established  that  a 
turnover  is  unlikely  during  an 
emergency  landing,  the  structure  must 
be  designed  to  protect  the  occupants  in 
a  complete  turnover  as  follows: 

(1)  The  likelihood  of  a  turnover  may 
be  siwwn  by  an  analysis  assuming  the 
following  conditions— 

(i)  Maximum  weightr 

(ii)  Most  forward  center  of  gravity 
position; 

(iii)  Longitudinal  load  factor  of  9.0g: 

(iv)  Vertical  load  factor  of  I.Og;  and 
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(v)  For  airplanea  wHh  tricycle  landing 
gear,  the  noaa  wheel  strut  biled  with  the 
nose  contacting  the  ground. 

(2)  For  detennirring  the  htads  to  be 
applied  to  tike  Inverted  airplane  aHer  a 
turnover,  an  upward  ultimate  Inertia 
load  factor  of  3:Qg  and  a  coefffcient  of 
friction  with  the  pound  of  0.5  must  be 
used. 

4.  New  f  23.562  is  added  to  read  as 
follows 

§  23.562    Emergeiwy  landing  ctynamlc 

(a)  Each  seat/restraint  system  ior  use 
in  a  normal  utility,  or  acrobatic 
category  airplane  must  be  designed  to 
protect  eadi  occupant  during  an 
emergency  landing  when— 

(1)  Proper  uae  la  made  of  seats,  safety 
belts,  and  shoulder  hamesaea  provided 
for  in  the  diesigK  and 

(2)  The  occaqjwnt  is  exposed  to  the 
loads  resulting  from  the  conditions 
prescribed  In  this  section. 

(b)  Each  seat/restraint  system.  Ior 
crew  or  psssenQsr  occupancy  in  a 
normal  utility,  or  acrobatic  categoiy 
airplane,  must  successfully  completa 
dynanuc  testa  or  be  demonstrated  by 
rational  analysis  supported  by  i^^namic 
tests,  in  accordance  with  each  of  the 
following  conditions.  These  tests  must 
be  conducted  with  an  occupant 
simulated  by  an  anthropomorphic  test 
dummy  (ATD>  defined  by  48  CFR  Part 
572.  Subpart  B.  or  an  FAA-approved 
equivalent,  with  a  nominal  weight  of  170 
pounds  and  seated  in  the  normal  upright 
position. 

(1)  For  the  fh^  test  the  change  in 
velocity  may  not  be  less  than  31  feel  per 
second.  The  seat/restraint  system  must 
be  oriented  in  its  nominal  position  with 
respect  to  the  airplane  and  with  the 
horizontal  plane  of  the  airplane  pitched 
up  60  degrees,  with  no  yaw,  relative  to 
the  impact  vector.  For  seat/restraint 
systems  to  be  installed  in  the  Hrsl  row  of 
the  airplane,  peak  deceleration  must 
occur  in  not  more  than  0.05  seconds 
after  impact  and  must  reach  a  minimum 
of  19g.  For  all  other  seat/restraint 
systems,  peak  deceleration  must  occur 
in  not  more  than  0.06  seconds  after 
impact  and  must  reach  a  minimum  of 
15g. 

(2)  For  the  second  test,  the  change  in 
velocity  may  not  be  lass  than  42  feel  per 
second  The  seat/raatraint  system  must 
be  oriented  in  its  nominal  position  with 
respect  to  the  airplana  and  with  the 
vertical  plane  of  the  airplane  yawed  10 
degrees,  with  no  pitch,  relative  to  the 
impact  vector  in  a  direction  that  results 
in  the  greatest  load  on  the  shoulder 
harness.  For  seat/restraint  systems  to  be 
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installsd  in  the  fint  row  of  the  airplane. 
:  4ieak  deceleration  muat  occur  in  w^ 
mora  than  OJOS  aecondt  afisr  imfiact  and 
must  readi  a  minimum  of  28g.  For  all 
other  seat/restraint  systems,  peak 
deceleration  must  occur  in  not  more 
dian  0.06  seconds  after  impact  and  mutt 
readi  a  minimum  of  21g. 

(3)  To  account  for  floor  warpage,  the 
Boor  rails  or  attachment  devices  used  to 
attach  the  seat/restraint  system  to  the 
airframe  structure  must  be  preloaded  to 
misalign  with  respect  to  each  other  by  at 
least  10  degrees  vertically  [Lb^  pitch  out 
of  parallel)  and  one  of  the  raila  or 
attachment  devices  must  be  preloaded 
to  misalign  by  10  degrees  in  roll  prior  to 
conducting  the  test  defined  by 
paragraph  (b)(2)  of  this  section. 

(c)  Compliance  with  the  following 
requirements  must  be  shown  during  the 
dynamic  tests  conducted  in  accordance 
with  paragraph  (b)  of  this  section: 


ll)  The  seat/ieetraint  system'mnst 
restrain  the  AID  althaugh  teat/restraint 
system  codqwneats  may  experience 
oefoimalio^eloaattOB,  displacement, 
or  crashing  intended  at  part  of  die 
design. 

(2)  The  attachment  between  die  seat/ 
restndnt  qratem  and  the  test  fixture 
mustreriitfln  tetact,  ddwmgh  die  seat 
structure  may  have  deformed. 

(3)  Eacfendunildn'  ImnMss  strap  must 
remain  on  the  ATD's  shoulder  daring  the 
impact 

(4)  Hie  safety  brit  must  remain  on  the 
ATD'spelvis  during  the  impact 

(5)  The  results  of  the  dynamic  tests 
must  show  that  the  occupant  is 
protected  from  serious  head  iiyury. 

(i)  When  contact  with  a^nSent  seats, 
structure,  or  other  items  in  the  cabin  can 
occur,  protection  must  be  provided  so 
that  the  head  impact  does  not  exceed  a 
head  injury  criteria  (HIC)  of  1.000. 

(ii)  The  value  of  HIC  is  d^ined  as — 


HIC 


r-"  E-4;  ■'•"■]"■' j^' 


Wh«r«:  h  is  the  initial  integration  time, 
exprmted  in  aeconds,  W  ia  the  final 
integration  tima,  exprcMed  in  teconds, 
(li-ti^ia  the  time  duration  of  the  major 
liaad  impact  expressed  in  seconds,  and 
a(t)  is  tha  resultant  deceleratipn  at  the 
center  of  gravity  of  the  heafl  fonn 
expressed  as  a  multiple  of  g  (uniff  of 
gravity).    * 

(iii)  Compliance  with  the  HIC  limit 
must  be  demonstrated  by  measuring  the 
head  impact  during  dynamic  testing  as 
prescribed  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section  or  by  a  separate 
showing  of  compliance  with  the  head 
injury  criteria  using  test  or  analysis 
procedures. 

(6)  Loads  in  individual  shoulder 
harness  straps  may  not  exceed  1,750 
pounds.  If  dual  straps  are  used  for 
retaining  the  upper  torso,  the  total  strap 
loads  may  not  exceed  2,000  pounds. 

(7)  The  compression  load  measured 
between  the  pelvis  and  the  lumbar  spine 
of  the  ATD  may  not  exceed  1,500 
poimds. 

(d)  An  altemRte  approach  that 
achieves  an  equivalent  or  greater,  level 
of  occupant  protection  to  that  required  ^ 
by  this  section  may  be  used  if 
substantiated  on  a  rational  basis. 


5.  Sectioir23.783  is  amended  by 
revising  paragraph  (c)  and  adding  new 
paragraphs^d)  '"d  (e)  to  read  as 
follows: 

iZUn   Ooora. 


(c)  Each  external  passenger  or  crew 
door  must  comply  with  the  following 
requirements: 

(1)  There  must  be  a  means  to  lock  and 
safeguard  the  door  against  inadvertent 
opening  during  flight  by  persons,  by 
cargo,  or  as  a  result  of  mechanical 
failure. 

(2)  The  door  must  be  openable  from 
the  inside  and  the  outside  when  the 
internal  locking  mechanism  is  in  the 
locked  position. 

(3)  There  must  be  a  means  of  opening 
which  is  simple  and  obvious  cuid  is 
arranged  and  marked  inside  and  outside 
so  that  the  door  can  be  readily  located, 
unlocked,  and  opened,  even  in  darkness. 

(4)  The  door  must  meet  the  marking 
requirements  of  §  23.611  of  this  part. 

(5)  The  door  must  be  reasonably  free 
from  januning  as  a  result  of  fuselage 
deformation  in  an  emergency  landing. 

(6)  Auxiliary  locking  devices  that  are 
actuated  externally  to  the  airplane  may 
be  used  but  such  devices  must  be 


overridden  by  the  normal  internal 
opening  means.  '  T 

(d)  In  addition,  each  external 
passenger  or  crew  door,  for  a  eommuter 
category  airplane,  must  comply  wid»  the 
following  requirements: 

(1)  Each  door  must  be  openaUe  from 
both  the  inside  and  outside,  even  ^wugh 
persons  may  be  crowded  against  ^ 
door  on  the  inside  of  the  airplane. 

(2)  If  inward  opening  doors  are  used, 
there  mast  be  a  means  to  prevent , 
occupants  from  crowding  against  the 
door  to  the  extent  that  would  interfere 
with  opening  the  door. 

(3)  Auxiliary  locking  devices  may  be 
used. 

(e)  Each  external  door  on  a  fwmnuter 
category  airplane,  each  external  door 
forward  of  any  engine  or  propeUer  on  a 
normalutility.  or  acrobatic  categofy 
airplane,  and  each  door  of  tlie  presaui'e 
vessel  on  a  pressurized  airplane  must 
comply  with  the  foUowing^requimiMDti; 

(1)  There  must  be  a  maaaa  taloek  and 
safeguard  each  external  door,  indading 
cargo  and  service  type  doors,  againat  . 
inadvertent  opening  in  flight  by 
persons,  by  cargo,  or  as  a  result  of 
mechanical  failure  or  faUwe  of  •  i 
structural  element  either  during  or  after 
closure. 

(2)  There  must  be  a  proviaMn  for 
direct  visual  inspection  of  the  locking 
mechanism  to  determine  if  the  external 
door,  for  which  the  initial  opening 
movement  is  not  inward,  ia  fdiy  closed 
and  locked.  The  provisions  masfbe 
discernible,  under  operating  lighting 
conditions,  by  a  crewmember  using  a 
flashlight  or  an  equivalent  lighting 
source. 

(3)  There  must  be  a  visual  warning 
means  to  signal  a  flight  crewmember  if 
the  external  door  is  not  fully  closed  and 
locked.  The  means  must  be  designed  so 
that  any  failure,  or  combinatidn  of 
failures,  that  would  result  in  an 
erroneous  closed  and  locked  indication  . 
is  improbable  for  doors  for  which  the 
initial  opening  movement  is  not  inward. 

6.  Section  23.785  is  revised  to  read  as 
follows: 


§23.785    Scats,  berttw.Mlara, 
andshouidaf 


(a)  Each  seat/restraint  system  and  die 
supporting  structure  must  be  designed  to 
support  occupants  weighing  at  least  215 
pounds  when  subjected  to  the  maximum 
load  factors  corresponding  to  the 
specified  flight  and  ground  load 
conditions,  as  defmed  in  the  approved 
operating  envelope  of  the  airplane.  In 
addition,  these  loads  must  be  muhiplied 
by  a  factor  of  1.33  in  determining  the 
strength  of  all  fittings  and  the 
attachment  of — 
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(1)  Each  seat  to  the  structure;  and 

(2)  Each  saTety  belt  and  shoulder 
harness  to  the  seat  or  structure. 

(b)  Each  forward-facing  or  aft-facing 
seat/restrainl  system  in  normal,  utility, 
or  acrobatic  category  airplanes  must 
consist  of  a  seat,  safety  belt,  and 
shoulder  harness  that  are  designed  to 
provide  the  occupant  protection 
provisions  required  in  §  23.562  of  this 
part.  Other  seat  orientations  must 
provide  the  same  level  of  occupant 
protection  as  a  forward-facing  or  aft- 
facing  seal  with  a  safety  belt  and 
shoulder  harness,  and  provide  the 
protection  provisions  of  S  23.562  of  this 
pari. 

(c)  For  commuter  category  airplanes, 
each  seat  and  the  supporting  structure 
must  be  designed  for  occupants 
weighing  at  least  170  pounds  when 
subjected  to  the  inertia  loads  resulting 
from  the  ultimate  static  load  factors 
prescribed  in  §  23.561(b)(2)  of  this  part, 
and  each  occupant  must  be  protected 
from  serious  head  injury  when  subjected 
to  the  inertia  loads  resulting  from  these 
load  factors  by  a  safety  belt  and 
shoulder  harness  for  the  front  seats;  and 
a  safety  belt,  or  a  safety  belt  and 
shoulder  harness,  for  each  seat  other 
than  the  front  seats. 

(d)  Each  restraint  system  must  have  a 
single-point  release  for  occupant 
evacuation. 

(e)  The  restraint  system  for  each 
crewmember  must  allow  the 
crewmember,  when  seated  with  the 
safety  belt  and  shoulder  harness 
fastened,  to  perform  all  functions 
necessary  for  flight  operations. 

(0  Each  pilot  seat  must  be  designed 
for  the  reactions  resultmg  from  the 
application  of  pilot  forces  to  the  primary 
flight  controls  as  prescribed  in  §  23.395 
of  this  part. 

(g)  There  must  be  a  means  to  secure 
each  safety  belt  and  shoulder  harness, 
when  not  in  use,  to  prevent  interference 
with  the  operation  of  the  airplane  and 
with  rapid  occupant  egress  in  an 
emergency. 

(h)  Unless  otherwise  placarded,  each 
seat  in  a  utility  or  acrobatic  category 
airplane  must  be  de  igned  to 
accommodate  an  occupant  wearing  a 
parachute. 

(i)  The  cabin  area  surrounding  each 
seat,  including  the  structure,  interior 
walls,  instrument  panel,  control  wheel, 
pedals,  and  seats  within  striking 
distance  of  the  occupant's  head  or  torso 
(with  the  restraint  system  fastened) 
must  be  free  of  potentially  injurious 
objects,  sharp  edges,  protuberances,  and 
hard  surfaces.  If  energy  absorbing 
designs  or  devices  are  used  to  meet  this 
requirement,  they  must  protect  the 
occupant  from  serious  injury  when  the 


jccupani  is  subjected  to  the  inertia 
loads  resulting  from  the  ultimate  static 
load  factors  prescribed  in  (  23.561(b)(2) 
of  this  part  or  they  must  comply  with 
the  occupant  protection  provisions  of 
§  23.562  of  this  part,  as  required  in 
paragraphs  (b)  and  (c)  of  this  section. 

(j)  Each  seat  track  must  be  fitted  with 
stops  to  prevent  the  seat  from  sliding  off 
the  track. 

(k)  Each  seat/restraint  system  may 
use  design  features,  such  as  crushing  or 
separation  of  certain  components,  to 
reduce  occupant  loads  when  showing 
compliance  with  the  requirements  of 
§  23.562  of  this  part:  otherwise,  the 
system  must  remain  intact. 

(I)  For  the  purposes  of  this  section,  a 
front  seat  is  a  seat  located  at  a  flight 
crewmember  station  or  any  seal  located 
alongside  such  a  seat. 

(m)  Each  berth,  or  provisions  for  a 
litter,  installed  parallel  to  the 
longitudinal  axis  of  the  airplane,  must 
be  designed  so  that  the  forward  part  has 
a  padded  end-board,  canvas  diaphragm, 
or  equivalent  means  that  can  withstand 
the  load  reactions  from  a  215-pound 
occupant  when  subjected  to  the  inertia 
loads  resulting  from  the  ultimate  static 
load  factors  of  §  23.561(b)(3)  of  this  part. 
In  addition — 

(1)  Each  berth  or  litter  must  have  an 
occupant  restraint  system  and  may  not 
have  comers  or  other  parts  likely  to 
cause  serious  injury  to  a  person 
occupying  it  during  emergency  landing 
conditions:  and 

(2)  Occupant  restraint  system 
attachments  for  the  berth  or  litter  must 
withstand  the  inertia  loads  resulting 
from  the  ultimate  static  load  factors  of 
§  23.561(b)(3)  of  this  part. 

(n)  Proof  of  compliance  with  the  static 
strength  requirements  of  this  section  for 
seats  and  berths  approved  as  part  of  the 
type  design  and  for  seat  and  berth 
installations  may  be  shown  by — 

(1)  Structural  analysis,  if  the  structure 
conforms  to  conventional  airplane  types 
for  which  existing  methods  of  analysis 
are  known  to  be  reliable; 

(2)  A  combination  of  structural 
analysis  and  static  load  tests  to  limit 
load:  or 

(3)  Static  load  tests  to  ultimate  loads. 
7.  Section  23.787  is  amended  by 

revising  the  section  heading  and  by 
revising  paragraphs  (c),  (e).  and  (g)  to 
read  as  follows: 

§  23.7S7    Baggage  and  cargo 
compartments. 

***** 

(c)  There  must  be  a  means  to  protect 
occupants  from  injury  by  the  contents  of 
any  baggage  or  cargo  compartment, 
located  aft  of  the  occupants  and 
separated  by  structure,  when  the 


ultimate  forward  inertia  load  factor  is 
9%  and  assuming  the  maximun  allowed 
baggage  or  cargo  weight  for  the 
compartment 

***** 

(e)  Designs  which  provide  for  baggage 
or  cargo  to  be  carried  in  the  same 
compartment  as  passengers  must  have  a 
means  to  protect  the  occupants  from 
injury  when  the  cai^  is  subjected  to  the 
inertia  loads  resulting  from  the  ultimate 
static  load  factors  of  f  23.561(b)(3)  of 
this  part,  assuming  the  maximum 
allowed  baggage  or  cargo  weight  for  the 
compartment 
*        *        •        •        * 

(g)  Baggage  compartments  used  in 
commuter  category  airplanes  must  also 
meet  the  requirements  of  paragraphs  (a), 
(b),  (d),  and  (f)  of  this  section. 

8.  Section  23.807  is  amended  by 
removing  paragraphs  (d)(3]  andm  (d)(4) 
and  revising  paragraphs  (a)(1)  and  (b) 
introductory  text,  to  read  as  follows: 

§  23.807    Emergency  exits. 

(a)  •  •  • 

(1)  For  all  airplanes  with  a  seating 
capacity  of  two  or  more,  excluding 
airplanes  with  canopies,  at  least  one 
emergency  exit  on  the  opposite  side  of 
the  cabin  from  the  main  door  specified 
in  §  23.783  of  this  part. 
***** 

(b)  Type  and  operation.  Emergency 
exits  must  be  movable  windows,  panels, 
canopies,  or  external  doors,  openabie 
from  both  inside  and  outside  the 
airplanes,  that  provide  a  clear  and 
unobstructed  opening  large  enough  to 
admit  a  19-by-26-inch  ellipse.  Auxiliary 
locking  devices  used  to  secure  the 
airplane  must  be  designed  to  be 
overridden  by  the  normal  internal 
opening  means,  in  addition,  each 
emergency  exit  must — 
***** 

9.  New  §  23  Jll  is  added  to  read  as 
follows: 

§23.811    EmergeiKy  exit  marking. 

(a)  Each  emergency  exit  and  external 
door  in  them  passenger  compartment 
must  be  externally  marked  and  readily 
identifiable  from  outside  the  airplane 
by- 

(1)  A  conspicuous  visual  identification 
scheme;  and 

(2)  A  permanent  decal  or  placard  or. 
or  adjacent  to  the  emergency  exit  which 
shows  the  means  of  opening  the 
emergency  exit,  including  any  special 
instructions,  if  applicable. 

(b)  In  addition,  for  commuter  category 
airplanes,  these  exits  and  doors  must  be 
internally  marked  with  the  word  "exit" 
by  a  sign  which  has  white  letters  1  inch 
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high  on  a  red  background  2  inches  high, 
be  self-illuminated  or  independently, 
internally  electrically  illuminated,  and 
have  a  minimum  brightness  of  at  least 
160  microlamberts.  The  color  may  be 
reversed  if  the  passenger  compartment 
illumination  is  essentially  the  same. 

10.  New  §  23.813  is  added  to  read  as 
follows: 

§  23.S  1 3    Emergency  exit  access. 

For  commuter  category  airplanes, 
access  to  window-type  emergency  exits 
may  not  be  obstructed  by  seats  or  seat 
backs. 

11.  Section  23.967  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 


§  23.967    Fuel  tank  installation. 

***** 

(e)  *  *  * 

(1)  When  subjected  to  the  inertia 
loads  resulting  from  the  ultimate  static 
load  factors  prescribed  in  §  23.561(b)(2) 
of  this  part:  and 
***** 

12.  Section  23.1411  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§23.1411    General 

***** 

(b)  *  *  * 

(2)  Protect  the  safety  equipment  from 
damage  caused  by  being  subjected  to 
the  inertia  loads  resulting  from  the 


ultimate  static  load  factors  specified  in 
§  23.561(b)(3)  of  this  part. 

13.  Section  23.1413  is  revised  to  read 
as  follows: 

§  23. 1 4 1 3    Safety  Ijelts  and  harnesses. 

Each  safety  belt  and  shoulder  harness 
must  be  equipped  with  a  metal-to-metal 
latching  device. 

Issued  in  Washington.  DC.  on  August  8. 
1988. 

T.  Allan  McArtor, 
Administrator. 
|FR  Doc.  88-18267  Filed  &-12-88:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 14, 15,  and  52 

Federal  Acquisition  Regulation  (FAR); 
Late  Bids  and  Proposals — Composite 
Case 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  Federal 
Acquisition  Regulation  (FAR)  Parts  2, 14. 
and  52  to  (1)  correct  language  in  the 
current  5-day  late  bid  rule  concerning 
acceptable  evidence  to  establish  the 
date  of  mailing  of  a  late  bid. 
modification,  or  withdrawal  sent  by 
registered  or  certified  mail;  (2)  provide  a 
2-day  late  bid  rule  for  bids  mailed  by 
U.S.  Postal  Service  Express  Mail  Next 
Day  Service;  (3)  provide  separate  late 
bid  rules  for  bids  outside  the  U.S.  and 
Canada;  and  (4)  allow  contracting 
officers  the  option  of  permitting  the  use 
of  facsimile  equipment  for  the 
submission  of  bids,  acknowledgements 
of  amendments  to  solicitations,  and 
modifications  or  withdrawals  of  bids. 
Corresponding  changes  pertinent  to 
contracting  by  negotiation  are  also 
proposed  in  Parts  15  and  52. 
date:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  October  14. 
1988  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets,  NW. 
Room  4041.  Washington.  DC  20405. 
Please  cite  FAR  Case  85-16  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  A.  Willis.  FAR  Secretariat. 
Room  4041.  GS  Building.  Washington, 
DC  20405.  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  proposed  revisions  to  correct 
language  in  the  current  5-day  late  bid 
rule  concerning  acceptable  evidence  to 
establish  the  day  of  mailing  of  a  late  bid. 
modification,  or  withdrawal  sent  by 
registered  or  certified  mail  were 


published  in  the  Federal  Register  as  a 
proposed  rule  on  March  23. 1985  (50  FR 
11522).  Comments  received  in  response 
to  the  referenced  proposed  rule  have 
been  considered  in  the  formulation  of 
the  language  set  forth  in  this  proposed 
rule. 

The  provision  of  a  2-day  late  bid  rule 
for  bids  mailed  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service  is  based 
on  recommendations  made  by  the  Office 
of  Federal  Procurement  Policy  (OFPP) 
and  the  General  Accounting  Office 
(GAO)  that  consideration  be  given  to 
include  express  mail  in  the  late  bids/ 
offers  provisions,  along  with  registered 
and  certified  mail.  The  OFPP  and  GAO 
recommendations  were  not  adopted  at 
the  time  they  were  made,  in  view  of  the 
then  limited  availability  of  U.S.  Postal 
Service  Express  Mail  Next  Day  Service. 
Subsequent  expansion  of  such  services, 
however,  has  resulted  in  a  favorable 
reconsideration  of  the 
recommendations. 

The  provision  of  separate  late  bid 
rules  for  bids  outside  the  United  States 
and  Canada  is  based  on  a  comment 
received  in  response  to  the  publication 
of  the  proposed  rule  in  the  Federal 
Register  on  March  23. 1985.  The 
recommendation  pointed  out  that  the  5- 
day  late  bid  rule  is  inappropriate  with 
respect  to  bids  mailed  to  contracting 
offices  outside  the  United  States  and 
Canada.  Consequently,  FAR  revisions 
are  proposed  to  (1)  limit  applicability  of 
the  5-day  late  bid  rule  to  bids  submitted 
to  contracting  offices  in  the  United 
States  and  Canada,  and  (2)  establish,  for 
bids  submitted  to  contracting  offices 
outside  the  United  States  and  Canada,  a 
rule  that  limits  acceptance  of  late  bids  to 
those  whose  late  receipt  is  due  solely  to 
mishandling  by  the  Government  at  the 
Government  installation. 

The  provision  of  an  option  that 
permits  contracting  officers  to  authorize 
the  use  of  facsimile  equipment  for  the 
submission  of  bids,  acknowledgements 
of  amendments  to  solicitations,  and 
modifications  or  withdrawals  of  bids,  is 
based  on  a  4-month  test  in  response  to 
an  inquiry  from  a  member  of  the  public. 
The  4-month  test  was  conducted  to 
determine  the  practicality  of  prospective 
contractors  submitting  certain 
contractual  documents  by  facsimile  in 
addition  to  telegram.  Comments  from 
interested  parties  indicated  that 
facsimile  transmission  of  the  documents 
is  highly  acceptable  because  of  its 
convenience,  accuracy,  and  low  cost. 

The  corresponding  changes  proposed 
with  respect  to  FAR  Parts  15  and  52  are 
intended  to  adjust  coverage  pertaining 
to  contracting  by  negotiation  to  the 
extent  feasible  to  be  consistent  with  the 


changes  proposed  with  respect  to  sealed 
bidding. 

B.  Regulatory  Flexibility  Act 

Public  comments  are  not  necessary 
because  this  proposed  rule  does  not 
have  a  significant  cost  or  administrative 
impact  on  contractors  and  does  not  have 
a  significant  effect  beyond  the  internal 
operating  procedures  of  the 
Government.  However,  any  public 
comments  received  will  be  considered  in 
the  formulation  of  a  final  rule. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  does  not  apply  because  the 
proposed  rule  does  not  impose 
recordkeeping  or  information  collection 
requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  2. 14. 15. 
and  52 

Government  procurement. 

Dated:  August  5, 1988. 
Harry  S.  Rosinski, 

Acting  Director.  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  2, 14, 15,  and  52  be  amended  as  set 
forth  below: 

1.  The  authority  citation  for  Parts  2. 
14. 15.  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Section  2.101  is  amended  by 
alphabetically  adding  a  definition 
"Facsimile"  to  read  as  follows: 

2.101    Definitions 


"Facsimile"  means  electronic 
equipment  that  communicates  and 
reproduces  both  printed  and 
handwritten  material.  If  used  in 
conjunction  with  a  reference  to  a 
document,  e.g.,  facsimile  bid,  the  term 
refers  to  a  document  (in  the  example 
given,  a  bid)  that  has  been  transmitted 
to  and  received  by  the  Government  via 
facsimile. 


PART  14— SEALED  BIDDING 

3.  Section  14.201-6  is  amended  by 
revising  paragraphs  (c)(3)  and  (r);  by 
reserving  paragraph  (u);  and  by  adding 
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paragraphs  (c)(4),  (v).  and  (w)  to  read  as 
follows: 

14.201-6    Solicitation  provisions. 

*  •         •         «         • 

(c)  *  *  * 

(3)  52.214-7.  Late  Submissions. 
Modifications,  and  Withdrawals  of  Bids, 
for  solicitations  issued  in  the  United 
States  and  Canada  for  submission  of 
bids  to  a  contracting  office  in  the  United 
States  or  Canada. 

(4)  52.214-32.  Late  Submissions. 
Modifications,  and  Withdrawals  of  Bids 
(Overseas),  for  solicitations  under  which 
bids  are  to  be  submitted  to  a  contracting 
office  outside  the  United  States  or 
Canada. 

*  *        •        *        • 

(r)  The  contracting  officer  shall  insert 
the  provision  at  52.214-23,  Late 
Submissions.  Modifications,  and 
Withdrawals  of  Technical  Proposals 
under  Two-Step  Sealed  Bidding,  in 
solicitations  for  technical  proposals  in 
step  one  of  two-step  sealed  bidding 
issued  in  the  United  States  and  Canada 
for  submission  of  technical  proposals  to 
a  contracting  office  in  the  United  States 
or  Canada. 

*  *        *        *        « 

(u)  (Reserved] 

(v)  The  contracting  officer  shall  insert 
the  provision  at  52.214-33.  Late 
Submissions.  Modifications,  and 
Withdrawals  of  Technical  Proposals 
under  Two-Step  Sealed  Bidding 
(Overseas),  in  solicitations  for  technical 
proposals  in  step  one  of  two-step  sealed 
bidding  under  which  technical  proposals 
are  to  be  submitted  to  a  contracting 
office  outside  the  United  States  or 
Canada. 

(w)  The  contracting  officer  shall  insert 
the  provision  at  52.214-31.  Facsimile 
Bids,  in  solicitations  if  facsimile  bids  are 
authorized  (see  14.202-7). 

4.  Section  14.202-7  is  added  to  read  as 
follows: 

14.202-7    Facsimile  bids. 

Unless  prohibited  or  otherwise 
restricted  by  agency  procedures, 
contracting  officers  may  authorize 
facsimile  bids  (see  14.201-6(w)).  In 
determining  whether  or  not  to  authorize 
facsimile  bids,  the  contracting  officer 
shall  consider  factors  such  as — 

(a)  Anticipated  bid  size  and  volume; 

(b)  Urgency  of  the  requirement: 

(c)  Frequency  of  price  changes; 

(d)  Availability,  reliability,  speed,  and 
capacity  of  the  receiving  facsimile 
equipment;  and 

(e)  Adequacy  of  administrative 
procedures  and  controls  for  receiving, 
identifying,  recording,  and  safeguarding 
facsimile  bids,  and  ensuring  their  timely 
delivery  to  the  bids  opening  location. 


5.  Section  14.301  is  amended  by 
revising  paragraph  (a):  by  redesignating 
existing  paragraph  (c)  as  (d);  and  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

1 4.30 1    Responsiveness  of  bids. 

(a)  To  be  considered  for  award,  a  bid 
(including,  if  authorized  by  the 
solicitation,  facsimile  bids)  (see 
14.301(c))  must  comply  in  all  material 
respects  with  the  invitation  for  bids. 
Such  compliance  enables  bidders  to 
stand  on  an  equal  footing  and  maintains 
the  integrity  of  sealed  bidding  system. 
***** 

(c)  Facsimile  bids  shall  not  be 
considered  unless  permitted  by  the 
invitation  (see  14.202-7). 

***** 

6.  Section  14.303  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

14.303    Modifications  or  withdrawal  of 
bids. 

(a)  Bids  may  be  modified  or 
withdrawal  by  written  or  telegraphic 
notice  received  in  the  office  designated 
in  the  invitation  for  bids  not  later  than 
the  exact  time  set  for  opening  of  bids. 
Unless  proscribed  by  agency 
regulations,  a  telegraphic  modification 
or  withdrawal  of  a  bid  received  in  such 
office  by  telephone  from  the  receiving 
telegraph  office  shall  be  considered. 
However,  the  message  shall  be 
confirmed  by  the  telegraph  company  by 
sending  a  copy  of  the  written  telegram 
that  formed  the  basis  for  the  telephone 
call.  If  the  solicitation  authorizes 
facsimile  bids,  bids  may  be  modified  or 
withdrawn  via  facsimile  received  at  any 
time  before  the  exact  time  set  for  receipt 
of  bids,  subject  to  the  conditions 
specified  in  the  provision  prescribed  in 
14.201-6(w).  Modifications  received  by 
telephone  (including  a  record  of  those 
telephoned  by  the  telegraph  company) 
or  facsimile  shall  be  sealed  in  an 
envelope  by  a  proper  official.  The 
official  shall  write  on  the  envelope  (1) 
the  date  and  time  of  receipt  and  by 
whom  and  (2)  the  number  of  the 
invitation  for  bids,  and  shall  sign  the 
envelope.  No  information  contained  in 
the  envelope  shall  be  disclosed  before 
the  time  set  for  bid  opening. 
***** 

7.  Section  14.304-1  is  amended  by 
revising  paragraphs  (a)(1).  (a)(2).  and 
(b);  by  redesignating  existing  paragraph 
(d)  as  (e):  and  by  adding  new 
paragraphs  (a)(3)  and  (d)  to  read  as 
follows: 

14.304-1    General. 

•  *  •  *  * 

(a)  *  *  • 


(1)  It  was 'sent  to  a  contracting  office 
in  the  UniteAStates  or  Canada  by 
registered  or  certified  mail  not  later  than 
5  calendar  days  before  the  bid  receipt 
date  specified: 

(2)  It  was  sent  by  mail  (or,  if 
authorized  by  the  solicitation,  was  sent 
by  telegram  or  via  facsimile)  and  it  is 
determined  by  the  Government  that  the 
late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  Government  installation: 
or 

(3)  It  was  sent  to  a  contracting  office 
in  the  United  States  or  Canada  by  U.S. 
Postal  Service  Express  Mail  Next  Day 
Service-Post  Office  to  Addressee  not 
later  than  5:00  PM  at  the  place  of  mailing 
2  U.S.  Federal  working  days  prior  to  the 
date  specified  for  receipt  of  bids.  The 
term  "U.S.  Federal  Working  Days" 
excludes  weekends  and  U.S.  Federal 
holidays. 

(b)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
bid.  modification,  or  withdrawal  sent  to 
a  contracting  office  in  the  United  States 
or  Canada  either  by  registered  or 
certified  mail  is  a  U.S.  or  Canadian 
Postal  Service  postmark  both  on  the 
envelope  or  wrapper  and  on  the  original 
receipt  from  the  U.S.  or  Canadian  Postal 
Ser\'ice.  If  both  postmarks  do  not  show 
a  legible  date,  the  bid,  modification,  or 
withdrawal  shall  be  deemed  to  have 
been  mailed  late.  (The  term  "postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (exclusive  of  a 
postage  meter  machine  impression)  that 
is  readily  identifiable  without  further 
action  as  having  been  supplied  and 
affixed  on  the  date  of  mailing  by 
employees  of  the  U.S.  or  Canadian 
Postal  Service.  Therefore,  bidders 
should  request  the  postal  clerk  to  place 
a  legible  hand  cancellation  bull's-eye 
postmark  on  both  the  receipt  and  the 
envelope  or  wrapper.) 

***** 

(d)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
bid,  modification,  gr  withdrawal  sent  by 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  post  office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envolope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  "Postmark"  has  the  same 
meaning  as  defined  in  paragraph  (b)  of 
the  subsection,  excluding  postmarks  of 
the  Canadian  Postal  Service.  Therefore, 
bidders  would  request  the  postal  clerks 
to  place  a  legible  and  hand  cancellation 
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bull's-eye  postmark  on  both  the  receipt 
and  the  envelope  or  wrapper. 

•  *         •         •         • 

8.  Section  14.304-2  is  revised  to  read 

as  follows: 

14.304-2    NotffleaHon  to  late  bidders. 

When  a  bid,  modification  of  bid,  or 
withdrawal  of  bid  is  received  late  and  it 
is  clear  from  available  information  that 
it  cannot  be  considered,  the  contracting 
officer  shall  promptly  notify  the  bidder 
accordingly.  However,  when  a  late  bid, 
modification  of  bid,  or  withdrawal  of  bid 
is  transmitted  to  a  contracting  office  in 
the  United  States  or  Canada  by 
registered  or  certified  mail  or  by  U.S. 
Postal  Service  Express  Mail  Next  Day 
Service-Post  Office  to  Addressee  and  is 
received  before  award,  the  bidder  shall 
be  promptly  notified  substantially  as 
follows: 

Your  bid  in  response  to  Invitation  for 

Bids  Number dated for 

[insert  subject  matter  or  short  title)  was 
received  after  the  time  for  opening 
specified  in  the  Invitation.  Accordingly, 
you  bid  will  not  be  opened  or 
considered  for  award  unless  there  is 

received  from  you  by [insert  date) 

the  original  post  office  receipt  for  (insert 
one  of  the  following,  as  appropriate): 

(i)  Registered  or  certified  mail 
showing  a  date  of  mailing  not  later  than 
the  fifth  calendar  day  before  the  date 
specified  for  opening  (e.g.,  a  bid 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  bids  by  the  20th  of 
the  month  most  have  been  mailed  by  the 
15th  or  earlier);  or 

(ii)  U.S.  Postal  Service  Express  Mail 
Next  Day  Service-Post  Office  to 
Addressee  showing  a  date  of  mailing  not 
later  than  5:00  PM  2  Federal  working 
days  prior  to  the  date  specified  for 
opening. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

9.  Section  15.402  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

15.402    General 

*  •         «         «         « 

(i)  Unless  prohibited  or  otherwise 
restricted  by  agency  procedures, 
contracting  offices  may  authorize 
fascimile  proposals  (see  15.407  (i)).  In 
determining  whether  or  not  to  authorize 
facsimile  proposals,  the  contracting 
officer  shall  consider  such  factors  as — 

(1)  Anticipated  proposal  size  and 
volume; 

(2)  Urgency  of  the  requirement; 

(3)  Frequency  of  price  changes; 

(4)  Availability,  reliability,  speed,  and 
capacity  of  the  receiving  facsimile 
equipment;  and 


(5)  Adequacy  of  administrative 
procedures  and  controls  for  receiving, 
identifying,  recording,  and  safeguarding 
facsimile  proposals,  and  ensuring  their 

timely  delivery  to  the  proposal  opening 
location. 

10.  Section  15.407  is  amended  by 
revising  paragraphs  (c)(6)  and  (c)(8);  by 
adding  and  reserving  paragraph  (i);  and 
by  adding  paragraphs  (c)(9)  and  (j)  to 
read  as  follows: 

15.407    Solicitation  provtelona. 

***** 

(c)  *  *  * 

(6)  52.215-10.  Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals,  for  solicitations  issued  in  the 
United  States  and  Canada  for 
submission  of  offers  to  a  contracting 
office  in  the  United  States  or  Canada; 
***** 

(8)  52.215-12,  Restriction  on 
Disclosure  and  Use  of  Data;  and 

(9)  52.215-36,  Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals  (Overseas),  for  solicitations 
under  which  offers  are  to  be  submitted 
to  a  contracting  office  outside  the 
United  States  or  Canada. 
***** 

(i)  [Reserved] 

(j)  The  contracting  officer  shall  insert 
the  provisions  at  52.215-18,  Facsimile 
Proposals,  in  solicitations  if  facsimile 
proposals  are  authorized  [see  15.402(i]]. 

11.  Section  15.412  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

15.412    Late  proposals  and  modificatiorM. 
***** 

(e)  When  a  late  proposal  or 
modification  is  transmitted  to  a 
contracting  office  in  the  United  States  or 
Canada  by  registered  or  certified  mail  or 
by  U.S.  P«>stal  Service  Express  Mail 
Next  Day  Service-Post  Office  to 
Addressee  and  is  received  before 
award,  the  offeror  shall  be  promptly 
notified  substantially  in  accordance 
with  the  notice  in  14.304-2, 
appropriately  modified  to  relate  to 
proposals. 


PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

12.  Section  52.214-5  is  revised  to  read 
as  follows: 

52.214-5    Sulimission  of  Bids. 

As  prescribed  in  14.201 -6(c)(1),  insert 
the  following  provision: 

SUBMISSION  OF  BIDS  (AUG  1988) 

(a)  Bids  and  bid  modifications  shall  t>e 
submitted  in  sealed  envelopes  or  packages 


(unless  submitted  by  electronic  means)  (1) 

addressed  to  the  office  specified  in  the 
solicitation  number,  and  name  and  address  of 
the  bidder. 

(b)  Telegraphic  bids  will  not  be  considered 
unless  authorized  by  the  solicitation; 
however,  bids  may  be  modified  or  withdrawn 
by  written  or  telegraphic  notice,  if  such  notice 
is  received  by  the  time  specified  for  receipt  of 
bids. 

[c]  Facsimile  bids  will  not  be  considered 
unless  authorized  by  the  sol'citalion. 

(End  of  provision) 

13.  Section  52.214-7  is  revised  to  read 
as  follows: 

52.214-7    Late  Submissions.  Modifications, 
and  Withdrawals  of  Bids. 

As  prescribed  in  14.201-6(c)[3),  insert 
the  following  provision: 

LATE  SUBMISSIONS,  MODIFICATIONS. 
AND  WITHDRAWALS  OF  BIDS  (AUG  1988) 

(a)  Any  bid  received  at  the  office 
designated  in  the  solicitation  after  the  exact 
time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  ttefore  award 
is  made  and  it — 

(1)  Was  sent  by  registered  or  certified  mail 
not  later  than  the  fifth  calendar  day  before 
the  date  specified  for  receipt  of  bids  (e.g..  a 
bid  submitted  in  response  to  a  solicitation 
required  receipt  of  bids  by  the  20th  of  the 
month  must  have  been  mailed  by  the  15th); 

(2)  Was  sent  by  mail  or,  if  authorized  by 
the  solicitation,  was  sent  by  telegram  or  via 
facsimile  and  it  is  determined  by  the 
Government  that  the  late  receipt  was  due 
solely  to  mishandling  by  the  Government 
after  receipt  at  the  Government  installation; 
or 

(3)  Was  sent  by  U.S.  Postal  Service  Express 
Mail  Next  Day  Service-i'ost  Office  to 
Addressee,  not  later  than  5:00  PM.  at  the 
place  of  mailing  2  US.  Federal  working  days 
prior  to  the  date  specified  for  receipt  of  bids. 
The  term  "U.S.  Federal  working  days" 
excludes  weekends  and  U.S.  Federal 
holidays. 

(b)  Any  modification  or  withdrawal  of  a 
bid  is  subject  to  the  same  conditions  aa  in 
paragraph  (a)  of  this  provision. 

(c)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late  bid, 
modification,  or  withdrawal  sent  either  by 
registered  or  certified  mail  is  the  U.S.  or 
Canadian  Postal  Service  postmark  both  on 
the  envelope  or  wrapper  and  on  the  original 
receipt  from  the  U.S.  or  Canadian  Postal 
Service.  If  both  postmarks  do  not  show  a 
legible  date,  the  bid,  modification,  or 
withdrawal  shall  be  processed  as  if  mailed 
late.  "Postmark"  means  a  printed,  stamped, 
or  otherwise  placed  impression  (exclusive  of 
a  postage  meter  machine  impression)  that  is 
readily  identtfiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  or  Canadian  Postal 
Service  on  the  date  of  mailing.  Therefore, 
bidders  should  request  the  postal  clerks  to 
place  a  legible  hand  cancellation  bull's-eye 
postmark  on  t>Gth  the  receipt  and  the 
envelope  or  wrapper. 

(d)  The  only  acceptable  evidence  t* 
establish  the  time  of  receipt  at  the 
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Government  installation  is  the  time/date 
stamp  of  that  installation  on  the  bid  wrapper 
or  other  documentary  evidence  of  receipt 
maintained  by  the  installation. 

(e)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late  bid. 
modirication,  or  withdrawal  sent  by  Express 
Mail  Next  Day  Service-Post  Oflice  to 
Addressee  is  the  date  entered  by  the  post 
ofTice  receiving  clerk  on  the  "Express  Mail 
Next  Day  Service-Post  Office  to  Addressee" 
label  and  the  postmark  on  the  envelope  or 
wrapper  and  on  the  original  receipt  from  the 
U.S.  Postal  Service.  "Postmark  has  the  same 
meaning  as  deHned  in  paragraph  (c)  of  this 
provision,  excluding  postmarks  of  the 
Canadian  Postal  Service.  Therefore,  bidders 
should  request  the  postal  clerks  to  place  a 
legible  hand  cancellation  bull's-eye  postmark 
on  both  the  receipt  and  the  envelope  or 
wrapper. 

(fl  Notwithstanding  paragraph  (a)  of  this 
provision,  a  late  modification  of  an  otherwise 
successful  bid  that  makes  its  terms  more 
favorable  to  the  Government  will  be 
considered  at  any  time  it  is  received  and  may 
be  accepted. 

(g)  Bids  may  be  withdrawn  by  written 
notice  or  telegram  (including  mailgram) 
received  at  any  time  before  the  exact  time  set 
for  receipts  of  bids.  If  the  solicitation 
authorizes  facsimile  bids,  bids  may  be 
withdrawn  via  facsimile  received  at  any  time 
before  the  exact  time  set  for  receipt  of  bids, 
subject  to  the  conditions  specified  in  the 
provision  entitled  "Facsimile  Bids."  A  bid 
may  be  withdrawn  in  person  by  a  bidder  or 
its  authorized  representative  if,  before  the 
exact  time  set  for  receipt  of  bids,  the  identity 
of  the  person  requesting  withdrawal  is 
established  and  the  person  signs  a  receipt  for 
the  bid. 

(End  of  provision] 

14.  Section  52.214-23  is  revised  to  read 
as  follows: 

S2.214-23    Late  SutMTiiMions, 
Modifications,  and  WIthdrawats  of 
Technical  Proposals  under  Two-Step 
Sealed  Bidding. 

As  prescribed  in  14.201-6{r).  insert  the 
following  provision: 

LATE  SUBMISSIONS,  MODIHCATIONS, 
AND  WITHDRAWALS  OF  TECHNICAL 
PROPOSALS  UNDER  TWO-STEP  SEALED 
BIDDING  (AUG  1988] 

(a)  Any  technical  proposal  under  step  one 
of  two-step  sealed  bidding  received  at  the 
office  designated  in  this  solicitation  after  the 
exact  time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  the 
invitation  for  bids  in  step  two  is  issued  and 
it— 

(1)  Was  sent  by  registered  or  certified  mail 
not  later  than  the  5th  calendar  day  before  the 
date  specified  for  receipt  of  technical 
proposals  (e.g..  technical  proposal  submitted 
in  response  to  a  solicitation  requiring  receipt 
of  technical  proposals  by  the  20th  of  the 
month  must  have  been  mailed  by  the  15th): 

(2)  Was  sent  (i)  by  mail,  or  (ii)  if 
authorized,  by  telegram  (including  mailgram) 
or  via  facsimile,  and  it  is  determined  by  the 
Government  that  the  late  receipt  was  due 


solely  to  mishandling  by  the  Government 
after  receipt  at  the  Government  installation: 

(3)  Was  sent  by  U.S.  Postal  Service  Express 
Mail  Next  Day  Service-Post  Office  To 
Addressee,  not  later  than  5:00  P.M.  at  the 
place  of  mailing  2  U.S.  Federal  working  days 
prior  to  the  date  specified  for  receipt  of 
technical  proposals.  The  term  "U.S.  Federal 
working  days"  excludes  weekends  and  U.S. 
Federal  holidays;  or 

(4)  Is  the  only  technical  proposal  received. 

(b)  Any  modification  of  a  technical 
proposal  is  subject  to  the  same  conditions  as 
in  paragraph  (a)  of  this  provision  except  that 
(i)  the  use  of  p  telegram  (or  mailgram)  is 
authorized,  and  (ii)  if  the  solicitation 
authorizes  facsimile  bids,  technical  proposals 
may  be  modified  via  facsimile  received  at 
any  time  before  the  exact  time  set  for  receipt 
of  bids  under  step  two.  subject  to  the 
conditions  specified  in  the  provision  entitled 
"Facsimile  Bids." 

(c)  Technical  proposals  may  be  withdravtm 
by  written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before  the 
exact  time  set  for  receipt  of  bids  under  step 
two.  If  the  solicitation  authorizes  facsimile 
bids,  technical  proposals  may  be  withdrawn 
via  facsimile  received  at  any  time  before  the 
exact  time  set  for  receipt  of  bids  under  step 
two,  subject  to  the  conditions  specified  in  the 
provision  entitled  "Facsimile  Bids."  Technical 
proposals  may  be  withdrawn  in  person  by 
the  submitter  or  the  submitter's  authorized 
representative  if,  before  the  exact  time  set  for 
receipt  of  bids  in  step  two,  the  identity  of  the 
person  requesting  withdrawal  is  established 
and  that  person  signs  a  receipt  for  the 
technical  proposal. 

(d)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
technical  proposal,  modification,  or 
withdrawal  of  technical  proposal  sent  either 
by  registered  or  certified  mail  is  the  U.S.  or 
Canadian  Postal  Service  postmark  both  on 
the  envelope  or  wrapper  and  on  the  original 
receipt  from  the  U.S.  or  Canadian  Postal 
Service.  If  both  postmarks  do  not  show  a 
legible  date,  the  technical  proposal, 
modification,  or  withdrawal  of  technical 
proposal  shall  be  processed  as  if  mailed  late. 
"Postmark"  means  a  printed,  stamped,  or 
otherwise  placed  impression  (exclusive  of  a 
postage  meter  machine  impression)  that  is 
readily  identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  or  Canadian  Postal 
Service  on  the  date  of  mailing.  Therefore, 
submitters  of  technical  proposals  should 
request  the  postal  clerks  to  place  a  legible 
hand  cancellation  bull's-eye  postmark  on 
both  the  receipt  and  the  envelope  or  wrapper. 

(e)  The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 
stamp  of  that  installation  on  the  proposal 
wrapper  or  other  documentary  evidence  of 
receipt  maintained  by  the  installation. 

(f)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
technical  proposal,  modification,  or 
withdrawal  sent  by  Express  Mail  Next  Day 
Service-Post  Office  to  Addressee  is  the  date 
entered  by  the  post  office  receiving  clerk  on 
the  "Express  Mail  Next  Day  Service-Post 
OfTice  lo  Addressee"  label  and  the  postmark 


on  the  envelope  or  wrapper  and  on  the 
original  receipt  from  the  U.S.  Postal  Service. 
"Postmark"  has  the  same  meaning  as  defined 
in  paragraph  (d)  of  this  provision,  excluding 
postmarks  of  the  Canadian  Postal  Service. 
Therefore,  submitters  of  technical  proposals 
should  request  the  postal  clerks  to  place  a 
legible  hand  cancellation  bull's-eye  postmark 
on  both  the  receipt  and  the  envelope  or 
wrapper. 

(End  of  provision) 

15.  Sections  52.214-31,  52.214-3Z  and 
52.214-33  are  added  to  read  as  follows: 

52^14-31    Facsifnile  Bids. 

As  prescribed  in  14.201-6{w),  insert 
the  following  provision: 

FACSIMILE  BIDS  (AUG  1988] 

(a)  Definition.  "Facsimile  bid,"  as  used  in 
this  solicitation,  means  a  bid  that  is 
transmitted  to  and  received  by  the 
Government  via  electronic  equipment  that 
communicates  and  reproduces  both  printed 
and  handwritten  material. 

(b)  Bidders  may  submit  facsimile  bids  as 
responses  to  this  solicitation.  These 
responses  must  arrive  at  the  place  and  by  the 
time,  specified  in  the  solicitation. 

(c)  Facsimile  bids  that  fail  to  furnish 
required  representations  or  information,  or 
that  reject  any  of  the  terms,  conditions,  and 
provisions  of  the  solicitation,  may  be 
excluded  from  consideration. 

(d)  Facsimile  bids  must  contain  the 
required  signatures. 

(e)  The  bidder  must  promptly  submit  the 
complete  signed  bid  in  confirmation  of  the 
facsimile  bid. 

(f)  Facsimile  receiving  data  and 
compatibility  characteristics  are  as  foUowK 

(1)  Telephone  number  of  receiving 
facsimile  equipment 

(2)  Compatibility  characteristics  of 
receiving  facsimile  equipment  (e.g.,  make  and 
model  number,  receiving  speed, 
communications  protocol): 


(g)  If  the  bidder  chooses  to  transmit  a 
facsimile  bid,  the  Government  will  not  be 
responsible  for  any  failure  attributable  lo  the 
transmission  or  receipt  of  the  facsimile  bid 
including,  but  not  limited  to.  the  following: 

(1)  Receipt  of  garbled  or  incomplete  bid. 

(2)  Availability  or  condition  of  the 
receiving  facsimile  equipment 

(3)  Incompatibility  between  the  sending 
and  receiving  equipment. 

(4)  Delay  in  transmission  or  receipt  of  bid. 
[b]  Failure  of  the  bidder  to  properly  identify 

the  bid. 

(6)  Illegibility  of  bid. 

(7)  Security  of  bid  data. 

(End  of  provision) 

52^14-32    Late  SutNnisslons, 
Modifications,  and  Withdrawals  of  Bids 
(Overseas). 

As  prescribed  in  14.201-6(c)(4).  insert 
the  following  provision: 
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LATE  SUBMISSIONS.  MODIFICATIONS, 
AND  WITHDRAWALS  OF  BIDS 
(OVERSEAS)  (AUG  1988) 

(a)  Any  bid  received  at  the  office 
designated  in  the  solicitation  after  the  exact 
time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  award 
is  made  and  it  was  sent  by  mail  or,  if 
authorized  by  the  solicitation,  was  sent  by 
telegram  or  via  facsimile,  and  it  is  determined 
by  the  Government  that  the  late  receipt  was 
due  solely  to  mishandling  by  the  Government 
after  receipt  at  the  Government  installation. 

(b)  Any  modification  or  withdrawal  of  a 
bid  is  subject  to  the  same  conditions  as  in 
paragraph  (a)  of  this  provision. 

(c)  The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 
stamp  of  the  installation  on  the  bid  wrapper 
or  other  documentary  evidence  of  receipt 
maintained  by  the  installation. 

(d)  Notwithstanding  paragraph  (a)  of  this 
provision,  a  late  modification  of  an  otherwise 
successful  bid  that  makes  its  terms  more 
favorable  to  the  Government  will  be 
considered  at  any  time  it  is  received  and  may 
be  accepted. 

(e)  Bids  may  be  withdrawn  by  written 
notice  or  telephone  (including  mailgram) 
received  at  any  time  before  the  exact  time  set 
for  receipt  of  bids.  If  the  solicitation 
authorizes  facsimile  bids,  bids  may  be 
withdrawn  via  facsimile  received  at  any  time 
before  the  exact  time  set  for  receipt  of  bids, 
subject  to  the  conditions  specified  in  the 
provision  entitled  "Facsimile  Bids."  A  bid 
may  be  withdrawn  in  person  by  a  bidder  or 
its  authorized  representative  if.  before  the 
exact  time  set  for  receipt  of  bids,  the  identity 
of  the  person  requesting  withdrawal  is 
established  and  that  person  signs  a  receipt 
for  the  bid. 

(End  of  provision) 

52.214-33    Urte  Submissions, 
■Modifications,  and  WlttKfrawals  of 
Technical  Ptoposals  under  Two-Step 

^ ■ — *  fll  li  iM—  ■■  f  ^^  ,■■■■■  u\ 

ueaieo  iNaamg  (uverseas). 

As  prescribed  in  14.201-6(v),  insert  the 
following  provision: 

LATE  SUBMISSIONS,  MODIFICATIONS. 
AND  WITHDRAWALS  OF  TECHNICAL 
PROPOSALS  UNDER  TWO-STEP  BIDDING 
(OVERSEAS)  (AUG  1988) 

(a)  Any  technical  proposal  under  step  one 
of  two-step  sealed  bidding  received  at  the 
office  designated  in  this  solicitation  after  the 
exact  time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  the 
invitation  for  bids  in  step  two  is  issued  and 
it— 

(1)  Was  sent:  (i)  By  mail,  or  (ii)  if 
authorized  by  the  solicitation,  was  sent  by 
telegram  (including  mailgram)  or  via 
facsimile,  and  it  is  determined  by  the 
Government  that  the  late  receipt  was  due 
solely  to  mishandling  by  the  Government  at 
the  Government  installation:  or 

(2)  Is  the  only  technical  proposal  received. 

(b)  Any  modification  of  a  technical 
proposal  is  subject  to  the  same  conditions  as 
in  paragraph  (a)  of  this  provision,  except  that 
(1)  the  use  of  a  telegram  (or  mailgram)  is 
authorized,  and  (ii)  if  the  solicitation 


authorizes  facsimile  bids,  technical  proposals 
may  be  modified  via  facsimile  received  at 
any  time  before  the  exact  time  set  for  receipt 
of  bids  under  step  two,  subject  to  the 
conditions  specified  in  the  provision  entitled 
"Facsimile  Bids." 

(c)  Technical  proposals  may  be  withdrawn 
by  written  notice  (including  facsimile)  or 
telegram  (including  mailgram)  received  at 
any  time  before  the  exact  time  set  for  receipt 
of  bids  under  step  two.  If  the  solicitation 
authorizes  facsimile  bids,  technical  proposals 
may  be  withdrawn  via  facsimile  received  at 
any  time  before  the  exact  time  set  for  receipt 
of  bids  under  step  two,  subject  to  the 
conditions  specified  in  the  provision  entitled 
"Facsimile  Bids."  Technical  propoeals  may  be 
withdrawn  in  person  by  the  submitter  or  the 
submitter's  authorized  representative  if, 
before  the  exact  time  set  for  receipt  of  bids  in 
step  two,  the  identity  of  the  person  requesting 
withdrawal  is  established  and  that  person 
signs  a  receipt  for  the  technical  proposal. 

(d)  The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 
stamp  of  that  installation  on  the  proposal 
wrapper  or  other  documentary  evidence  of 
receipt  maintained  by  the  installation. 

16.  Section  52.215-9  is  revised  to  read 
as  follows: 

52^15-9    Submission  of  Offers. 

As  prescribed  in  15.407(c)(5),  insert 
the  following  provision  in  requests  for 
proposals: 
SUBMISSION  OF  OFFERS  (AUG  1988) 

(a)  Offers  and  modifications  thereof  shall 
be  submitted  in  sealed  envelopes  or  packages 
(1)  addressed  to  the  office  specified  in  the 
solicitation  and  (2)  showing  the  time 
specified  for  receipt,  the  solicitation  number, 
and  the  name  and  address  of  the  offeror. 

(b)  Telegraphic  offers  will  not  be 
considered  unless  authorized  by  the 
solicitation:  however,  offers  may  be  modified 
by  written  or  telegraphic  notice,  if  that  notice 
is  received  by  the  time  specified  for  receipt  of 
offers. 

(c)  Facsimile  offers  will  not  be  considered 
unless  authorized  by  the  solicitation. 

(d)  Item  samples,  if  required,  must  be 
submitted  within  the  time  specified  for 
receipt  of  offers.  Unless  otherwise  specified 
in  the  solicitation,  these  samples  shall  be:  (1) 
Submitted  at  no  expense  to  the  Government 
and  (2)  returned  at  the  sender's  request  and 
expense,  unless  they  are  destroyed  during 
preaward  testing. 

(End  of  provision] 

17.  Section  52.215-10  is  revised  to  read 
as  follows: 

52.215-10    Late  Submissiona, 
Modifications,  and  Witlidrawala  of 
Profwsais. 

As  prescribed  in  15.407(c)(e},  insert 
the  following  provision  in  requests  for 
proposals: 

LATE  SUBMISSIONS,  MODmCATlONS, 
AND  WITHDRAWALS  OF  PROPOSALS 
(AUG  1988) 

(a)  Any  proposal  received  at  the  office 
designated  in  the  solicitation  after  the  exact 


lime  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  award 
is  made  and  it — 

(1)  Was  sent  by  registered  or  certified  mail 
not  later  than  the  fifth  calendar  day  before 
the  date  specified  for  receipt  of  offers  (e.g.,  an 
offer  submitted  in  response  to  a  solicitation 
requiring  receipt  of  offers  by  the  20th  of  the 
month  must  have  been  mailed  by  the  15th); 

(2)  Was  sent  by  mail  or.  if  authorized  by 
the  solicitation,  was  sent  by  telegram  or  via 
facsimile,  and  it  is  determined  by  the 
Government  that  the  late  receipt  was  due 
solely  to  mishandling  by  the  Government 
after  receipt  at  the  Government  installation; 

(3)  Was  sent  by  U.S.  Postal  Service  Express 
Mail  Next  Day  Service-Post  Office  to 
Addressee,  not  later  than  5:00  p.m.  at  the 
place  of  mailing  2  U.S.  Federal  working  days 
prior  to  the  date  specified  for  receipt  of 
proposals.  The  term  "U.S.  Federal  working 
days"  excludes  weekends  and  U.S.  Federal 
holidays;  or 

(4)  Is  the  only  proposal  received. 

(b)  Any  modification  of  a  proposal  or 
quotation,  except  a  modification  resulting 
from  the  Contracting  Officer's  request  for 
"best  and  Hnal"  offer,  is  subject  to  the  same 
conditions  as  in  subparagraphs  (a)  (1),  (2). 
and  (3)  of  this  provision. 

(c)  A  modification  resulting  from  the 
Contracting  Officer's  request  for  "best  and 
final"  offer  received  after  the  time  and  date 
specified  in  the  request  will  not  be 
considered  unless  received  before  award  and 
the  late  receipt  is  due  solely  to  mishandling 
by  the  Government  after  receipt  at  the 
Government  installation. 

(d)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  or  modification  sent  either  by 
registered  or  certified  mail  is  the  U.S.  or 
Canadian  Postal  Service  postmark  both  on 
the  envelope  or  wrapper  and  on  the  original 
receipt  from  the  U.S.  on  Canadian  Postal 
Service.  If  both  postmarks  do  not  show  a 
legible  date,  the  proposal,  quotation,  or 
modification  shall  be  processed  as  if  mailed 
late.  "Postmark"  means  a  printed,  stamped, 
or  otherwise  placed  impression  (exclusive  of 
a  postage  meter  machine  impression)  that  is 
readily  identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  or  Canadian  Postal 
Service  on  the  date  of  mailing.  Therefore, 
offerors  or  quoters  should  request  the  postal 
clerks  to  place  a  legible  hand  cancellation 
bull's  eye  postmark  on  both  the  receipt  and 
the  envelope  or  wrapper. 

(e)  The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 
stamp  of  that  installation  on  the  proposal 
wrapper  or  other  documentary  evidence  of 
receipt  maintained  by  the  installation. 

(0  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late  offer, 
modification,  or  withdrawal  sent  by  Express 
Mail  Next  Day  Service-F>ost  Office  to 
Addressee  is  the  date  entered  by  the  post 
office  receiving  clerk  on  the  "Express  Mail 
Next  Day  Service-Post  Office  to  Addressee" 
label  and  the  postmark  on  both  the  envelope 
or  wrapper  and  on  the  original  receipt  from 
the  U.S.  Postal  Service.  "Postmark"  has  the 
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same  meaning  as  defined  in  paragraph  (d)  of 
this  provision,  excluding  postmarks  of  the 
Canadian  Postal  Service.  Therefore,  offerors 
or  quoters  should  request  the  postal  clerks  to 
place  a  legible  hand  cancellation  bull's  eye 
postmark  on  both  the  receipt  and  the 
envelope  or  wrapper. 

(g)  Notwithstanding  paragraph  (a)  of  this 
provision,  a  late  modification  of  an  otherwise 
successful  proposal  that  makes  its  terms 
more  favorable  to  the  Government  will  be 
considered  at  any  time  it  is  received  and  may 
be  accepted. 

(h)  Proposals  may  be  withdrawn  by  written 
notice  or  telegram  [including  mailgram) 
received  at  any  lime  before  award.  If  the 
solicitation  authorizes  facsimile  proposals, 
proposals  may  be  withdrawn  via  facsimile 
received  at  any  time  before  award,  subject  to 
the  conditions  specified  in  the  provision 
entitled  "Facsimile  Proposals."  Proposals 
may  be  withdrawn  in  person  by  an  offeror  or 
an  authorized  representative,  if  the 
representative's  identity  is  made  known  and 
the  representative  signs  a  receipt  for  the 
proposal  before  award. 

(End  of  provision) 

18.  Section  52.215-18  is  added  to  read 
as  follows: 

52.215-18    Facsimile  Proposals. 

As  prescribed  in  15.407(i).  insert  the 
following  provision: 

FACSIMILE  PROPOSALS  (AUG  1988) 

(a)  Definition.  "Facsimile  proposal,"  as 
used  in  this  solicitation,  means  a  proposal 
that  is  transmitted  to  and  received  by  the 
Government  via  electronic  equipment  that 
communicates  and  reproduces  both  printed 
and  handwritten  material. 

(b)  Offerors  may  submit  facsimile 
proposals  as  responses  to  this  solicitation. 
These  responses  must  arrive  at  the  place,  and 
by  the  lime,  specified  in  the  solicitation. 

(c)  Facsimile  proposals  that  fail  to  furnish 
required  representations  or  information,  or 
that  reject  any  of  the  terms,  conditions,  and 
provisions  of  the  solicitation,  may  be 
excluded  from  consideration. 

(d)  Facsimile  proposals  must  contain  the 
required  signatures. 


(e)  The  Offeror  must  promptly  submit  the 
complete  signed  proposal  in  confirmation  of 
the  facsimile  proposal. 

(f)  Facsimile  receiving  data  and 
compatibility  characteristics  are  as  follows: 

(ij  Telephone  number  of  receiving 
facsimile  equipment: 

(2)  Compatibility  characteristics  of 
receiving  facsimile  equipment  (e.g..  make  and 
model  number,  receiving  speed, 
communications  protocol): 


(g)  If  the  Offeror  chooses  to  transmit  a 
facsimile  proposal,  the  Government  will  not 
be  responsible  for  any  failure  attributable  to 
the  transmission  or  receipt  of  the  facsimile 
proposal  including,  but  not  limited  to  the 
following: 

(1)  Receipt  of  garbled  or  incomplete 
proposal. 

(2)  Availability  or  condition  of  the 
receiving  facsimile  equipment. 

(3)  Incompatibility  between  the  sending 
and  receiving  equipment. 

(4)  Delay  in  transmission  or  receipt  of 
proposal. 

(5)  Failure  of  the  Offeror  to  properly 
identify  the  proposal. 

(6)  Illegibility  of  proposal. 

(7)  Security  of  proposal  data. 

(End  of  provision) 

19.  Section  52.215-36  is  added  to  read 
as  follows: 

52.215-36    Late  Submission,  Modifications, 
and  Withdrawals  of  Proposal  (Overseas). 

As  prescribed  in  15.407(c)(9),  insert 
the  following  provision  in  request  for 
proposals: 

LATE  SUBMISSIONS.  MODIFICATIONS, 
AND  WITHDRAWALS  OF  PROPOSAL 
(OVERSEAS)  (AUG  1988) 

(a)  Any  proposal  received  at  the  Office 
designated  in  the  solicitation  after  the  exact 
time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  award 
is  made  and  it — 

(1)  Was  sent  by  mail  or,  if  authorized  by 
the  solicitation,  was  sent  by  telegram  or  via 


facsimile,  and  it  is  determined  by  the 
Government  the  'ale  receipt  was  due  solely 
to  mishandling  by  the  Government  after 
receipt  at  the  Government  installation:  or 
(2)  Is  the  only  proposal  received. 

(b)  Any  modification  of  a  proposal  or 
quotation,  except  a  modification  resulting 
from  the  Contracting  Officer's  request  for 
"best  and  final"  offer,  is  subject  to  the  same 
conditions  as  in  subparagraph  (a)(1)  of  this 
provision. 

(c)  A  modification  resulting  from  the 
Contracting  Officer's  request  for  "best  and 
final"  offer  received  after  the  time  and  date 
specified  in  the  request  will  not  be 
considered  unless  received  before  award  and 
the  late  receipt  was  due  solely  to  mishandling 
by  the  Government  after  receipt  at  the 
installation. 

(d)  The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 
stamp  of  the  installation  on  the  proposal 
wrapper  or  other  documentary  evidence  of 
receipt  maintained  by  the  installation. 

(e)  Notwithstanding  paragraph  (a)  of  this 
provision,  a  late  modification  of  an  otherwise 
successful  proposal  that  makes  its  terms 
more  favorable  to  the  Government  will  be 
considered  at  any  time  it  is  received  and  may 
be  accepted. 

(f)  Proposals  may  be  withdrawn  by  written 
notice  or  telegram  (including  mailgram) 
received  at  any  time  before  award.  If  the 
solicitation  authorizes  facsimile  proposals, 
proposals  may  be  withdrawn  via  facsimile  at 
any  time  before  award,  subject  to  the 
conditions  specified  in  the  provision  entitled 
"Facsimile  Proposals."  Proposals  may  be 
withdrawn  in  person  by  an  offeror  or  an 
authorized  representative,  if  the 
representative's  identity  is  made  known  and 
the  representative  signs  a  receipt  for  the 
proposal  before  award. 

(End  of  provision) 

[FR  Doc.  88-18342  Filed  8-12-88;  8:45  am] 
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.29990,30754 
..  29990,  30754 
..  29990,  30754 
..  29990,  30754 
..  29990,  30754 
..  29990,  30754 
..  29990,  30754 
..  29990,  30754 

3  CFR 

5843 

29219 

5844 

29672 

5845 

30421 

Executive  Orders: 

1 0480  (Amended 

by  EO  12649) 30639 

1 1 269  (Amended  by 

EO  12647) 29323 

12647 29323 

12648 30637 

12649 30639 

AdwWstratfve  Orders: 

Memorandum 

July  21.  1988 

(correction) 28938 

Aug.  11.  1988 30641 

SCFR 

890 28997 

Proposed  Rutes: 

213 30061 

430 29684 

534 29684 

831 29057 

841 29057 

890 29686 

359 30061 

536 30061 


7  CFR 

27 


.29325 


21  0 29144 

301 29633 

704 i 29552 

725 29221 

795 29552 

910 29441,  30423 

917 29875 


927 

.29441 

929...._ 

.29443 

948 

.29639 

967 

.29443 

981 

.29222 

993 

.29444 

1230 

.30243 

1446....„ 

.28997 

1497 

29552 

1498 

.29552 

1942 

.30245 

1945 

.30382 

1948 

30643 

1951 

.30643 

1955 

30643 

Proposed  Rules: 

1 

30435 

68 

.30685 

277 

29858 

401 

.29340 

,  29341 

920 

.30288 

931 

.29688 

932 

..2?S88 

1065 

..30289 

1079 

..30290 

,  30291 

1126..  .. 

29689 

1405 

..30068 

1408 

..29307 

1421 

.30068 

1910 

..29341 

3400 

.30414 

SCFR 

1 „ 

.30011 

204 _ 

.30011 

205 

.30011 

211 

.30011 

212 

.30011 

214 

.30011 

216 

.30011 

223 

. 3001 1 

223a. 

.30011 

235 

.30011 

242 

.30011 

245 

.30011 

Propossd  Rules: 

100 

103 

210a 

.29804 
.29804 

,29818 

,  29818 

30685 

245a 

.29804 

264 

.29804 
..  29804 

,  29818 

299 

10  CFR 

171 

,29818 

3n4?3 

Proposed  RuteK 

Ch.  1  

. 29912 

12  CFR 

227 

.29223 

, 29225 

510a 

.30251 

524 

.30251 
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569c 30665 

611 29445 

701 29640,29641 

747 29446 

761 29645 

790 29646 

791 29646 

795 29651 

Proposed  Rules: 

523 30686 

615 30071 

13  CFR 

121 29876.30668 

Proposed  Rules: 

121 30689,30691 

123 29691 

14  CFR 

23 30802 

39 28855,  28856,  28858- 

28860,  28999,  29448-29451 , 

29652. 29653, 29877, 30023, 

30024,  30425 

71. .28861,   28862,   29800, 

30670,  30671 

73 29453 

75 28862 

97 29000 

1 260 29328 

Proposed  Rules: 

Ch.  1 28888,  29482 

21 28888,  30292 

23 28888 

25 30292 

39 29692-29695,  29912, 

30435 

61 29582 

71 28889,  30298.  30695 

73 30298 

141 29582 

143 29582 

1260 29913 

15  CFR 

371 28862 

375 28864 

385 28862 

399 28864,  30026 

16  CFR 

13 29226 

Proposed  Rules: 

13 30436 

438 29482 

600 29696,  30754 

17  CFR 

5 30671 

30 30673 

211 29226 

231 29226 

241 29226 

271 29226 

400 c, 28978 

402 28978 

403 28978 

404 28978 

450 28978 

Proposed  Rules: 

270 29914,30299 

274 29914 

275 29914 

279 29914 


18  CFR 

154 30027,30047 

157 29002,  30027,  30047 

161 29654 

250 29654 

260 30027.  30047 

271 30047 

284 29654,  30027,  30047 

385 30047 

388 30047 

1 301 30252 

19  CFR 

113 29228 

122 29228 

1 78 29228 

Proposed  Rules: 

4 30696 

134 30312 

177 29343 

20  CFR 

404 2901 1 ,  29878 

416 29011 

21  CFR 

12 29453 

74 29024,  29655 

81 29024,  29655 

82 29024,  29655 

175 29453 

177 29655 

178 29656.30048 

1308 29232 

Proposed  Rules: 

310 30756 

341 30522 

346 30756 

357 30786 

369 30756 

22  CFR 

207 29657 

23  CFR 

658 28870 

24  CFR 

24 30049 

50 301 86 

58 30186 

201 28871 

203 28871 

234 28871 

511 28990 

575 30186 

576 30186 

905 f. 30206 

941 ./. 30206 

965 30206 

968 30206 

Proposed  Rules: 

201 30697 

570 30442 

1710 30443 

4100 29717 

25  CFR 

Ch.  I,  Appendix 30673 

26  CFR 

1 29658,  29801,  29880 

602 29658,  29801 

Proposed  Rules: 

1 29343,  29719,  29920, 

30147 


54 29719 

301 29920 

27  CFR 

9 29674 

28  CFR 

2 29233 

29  CFR 

1926 29116 

261 9 30674 

2676 30675 

Proposed  Rules: 

1910 29822,  29920,  30512 

1915 „ 29822,30512 

1917 29822,30512 

1 91 8 29822,  3051 2 

1926 29822.30512 

2510 29922 

30  CFR 

Proposed  Rules: 

250 30705 

256 29884 

925 30449 

946 30450 

Proposed  Rules: 

20 30312 

75 30312 

77 30312 

701 29310 

773 29343 

785 29310 

843 29343 

935 29746 

31  CFR 

Proposed  Rules: 

210 30512 

32  CFR 

199 28873 

239a 30676 

239b 30676 

385 29329,  30754 

386 29454 

387 29330,  30754 

389 29455 

706 30426 

838 30253 

33  CFR  , 

1 30259 

100 29456,  29457,  29676- 

29678 

110 29032 

117 28883,  29032,  29034, 

29680, 30260 

165 29458,  29678,  30261 

Proposed  Rules: 

117 30314 

165 28890 

1 66 29058 

34  CFR 

327 29988 

675 30182 

706 30790 

707 30790 

708 30790 

36  CFR 

7 29681 


Proposed  Rules: 

7 28891 

13 29746 

37  CFR 

202 29887 

Proposed  Rules: 

202 29923 

38  CFR 

4 30261 

21 28883 

Proposed  Rules: 

21 30314- 

39  CFR 

232 29460 

Proposed  Rules: 

111 29483.  29748,  30452 

232 29750 

40  CFR 

23 29320 

52 28884,  29890,  30020. 

30224,  30427,  30428 

60 29681 

62 30051 

82 30566 

152 30431 

153 30431 

156 30431 

1 58 30431 

162 30431 

163 30431 

166 29037 

168 29037 

180 29891,  30053,  30676 

261 29038,  29988,  30055 

271 29460,29461 

272 30054 

300 30002 

370 29331 

761 29114 

Proposed  Rules: 

35 29194 

50 29346 

51 29346 

52 29236-29242,30239 

58 29346 

82 30604 

142 29194 

180 29244 

248 29166 

261 28892,  29058,  29067 

300 29484,  30005,  30452 

304 29428 

41  CFR 

101-7 29045 

101-26 29234 

101-40 29046 

101-47 29892 

201-1 30706 

201-2 30706 

201-11 29051 

201-23 30706 

201-24 30706 

201-30 29051 

201-31 29051 

201-32 29051 

Proposed  Rules: 

101-1 28895 

105-1 28896 
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iii 


42CFR 

Proposed  Rules: 

74 29590 

405 29486.  29590 

410 29486 

416 29590 

433 30317 

440 29590 

482 29590 

483 29590 

488 29590 

489 29486 

493 29590 

1003 29486 

43CFR 

Public  Land  Orcters: 

6686 30264 

44CFR 

64 29053 

Proposed  Rules: 

67 28896,28897 

45CFR 

206 30432 

233 30432 

801 29894.  30379 

1607 30678 

46CFR 

30 28970 

98 28970 

151 28970 

153 28970 

47CFR 

0 29053 

1 28940 

32 30058 

64 29053 

69 30059 

73 29056,  29462-29464. 

29895-29897 

87 28940 

94 30059 

300 30060 

Proposed  Rules: 

2 30075 

22 30075 

36 29493 

73 29493.  29751.  29925- 

29927,30076 

74 29493 

80 30075 

90 30075 

48CFR 

208 29332 

252 29332 

505 28885 

514 28885 

525 28885 

1246 30176 

Proposed  Rules: 

2 30818 

14 30818 

15 30818 

215 29347 

927 29494 

52 30818 

49CFR 

7 30285 

191 29800 


195 29800 

571 30433.  30680 

580 29464 

585 30434 

Proposed  Rules: 

24 28995 

1004 29498 

1041 29498 

1042 29498 

1152 29245 

50CFR 

17 29335 

20 29897 

23 30682 

21 5 28886 

611 29337 

661 29235.  29337,  29467. 

30285.  30286 

663 29338.  29480.  29907 

Proposed  Rules: 

14 30077 

20 30622 

80 29500 

600 30082 

601 30082 

604 30082 

605 30082 

611 30322 

625 29549 

672 30322 

675 30322 

UST  OF  PUBLIC  LAWS 

Last  List  August  11,  1988 
Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  irK^usion 
in  today's  List  of  PubHc 
Laws. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  ttte  order  of  CFR  titles,  prices,  and 
reviskxi  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  whuh  is  now  available  for  sale  at  the  Government  Pnnting 
Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  become  available. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whk:h  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 

domestic,  $148.75  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 

(except  holidays). 

Title  Pric*       Revision  Date 


rule  Price 

140-199 9.50 

200-1199 20.00 

1200-6KI 12.00 

ISPvts: 

0-299 _.. 

300-399 

400-fad 


1,  2  (2  Reserved)  (10.00 

3(1987Coni|MkitionandP<ns100and101)  11.00 

4  14.00 

5  Parts: 

1-499 14.00 

700-1199 15.00 

1200-&id,  6  (6  Reserved) 11.00 

7  Parts: 

0-26 15.00 

27-45 1 1 .00 

46-51 16.00 

52 23.00 

53-209 18.00 

210-299 22.00 

300-399 11.00 

400-699 17.00 

700-899 22.00 

900-999 26.00 

1000-1059 15.00 

1060-1 1 19 12.00 

1120-1199 11.00 

1200-1499 „ 17.00 

1500-1899 9.50 

1900-1939 11.00 

1940-1949 21.00 

1950-1999 18.00 

2000-End 6.50 

8  11.00 

9ParU: 

1-199 19.00 

200-End 17.00 

10  Parts: 

0-50 18.00 

51-199 14.00 

200-399 13.00 

400-499 13.00 

500-End 24.00 

11  10.00 

12  Parts: 

1-199 ;....  1 1 .00 

200-219 10.00 

220-299 14.00 

300-499 13.00 

500-599 18.00 

600-End 12.00 

13  20.00 

14  Parts: 

1-59 21.00 

60-139 19.00 


Jon.  1 

'Jan.  1 

Jan.  1 


Jon.  1 

Jon.  1 

Jon.  1 

Jon.  1 

Jon.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jon.  1 

Jon.  1 

Jan.  1 

Jan.  1 

Jan.  1 
Jan 
Jan 

Jan.  1 
Jon 

Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 


Jan.  1 

Jan.  1 

Jon.  1 

Jon.  1 

*Jan.  1 

Jan.  1 

Jan.  1 

July  1 

Jan.  1 

Jon.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jon.  1 

Jan.  1 

Jon.  1 


1988 
1988 
1988 


1988 
1988 
1988 

1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 

1988 
1988 

1988 
1988 
1987 
1988 
1988 
1988 

1988 
1988 
1988 
1988 
1988 
1988 
1988 

1988 
1988 


10.00 

20.00 

14.00 

16  Parts: 

0-149 12.00 

150-999 13.00 

1000-M 19.00 

irPartK 

1-199 

•200-239 „„ 

•240-6id 


14.00 

™ 14.00 

21.00 

16  Parts: 

1-149 _ 15.00 

150-279 12.00 

280-399 „ „ 13.00 

400-€nd 9.00 

19  Parts: 

*1-199 27  00 

200-Cnd 5.50 

20  Parts: 

1-399 12.00 

400-499 23.00 

500-6id 25.00 

21  Parts: 

1-99 12.00 

100-169 _ 14.00 

170-199 16.00 

200-299 5.00 

300-499 26.00 

500-599 20.00 

600-799 7.50 

800-1299 16.00 

1300-End 6.00 

22  Parts: 

1-299 20.00 

300-End 13.00 

23  1600 

24  Parts: 

0-199 15.00 

200-499 26.00 

500-699 9.50 

700-1699 19.00 

1700-End 15.00 

25  24.00 

26  Parts: 

§§  1.0-1-1.60 13.00 

i!  1.61-1.169 23.00 

§§  1.170-1.300 17.00 

§§1.301-1.400 14.00 

§§  1.401-1.500 24.00 

SS  1.501-1.640 15.00 

§§  1.641-1.850 17.00 

§§  1.851-1.1000 28.00 

§  5  1  1001-1 .  1400 16.00 

SS  1.1401-End 21.00 

2-29 19.00 

30-39 14.00 

40-49 13.00 

50-299 15.00 

300-499 15.00 

500-599 8.00 

600-End 6.00 

27  Parts: 

1-199 23.00 

*200-End 13.00 

28  23.00 


Revision  Date 

Jon.  1, 

1988 

Jan.  1, 

1988 

Jan.  1, 

1988 

Jon.  1, 

1988 

Jan.  1, 

1988 

Jan.  1, 

1988 

Jan.  1, 

1988 

Jan.  1, 

1988 

Jon.  1. 

1988 

Apr.l, 

1988 

Apr.1, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.  1. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

1988 

^.  1. 

1988 

fv- 1. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.  1. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

'Apr.  1, 

1980 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Julyl. 

1987 
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Price 


^ 


29PartK 

0-99 16.00 

100-499 7.00 

500-899 24.00 

900-1899 10.00 

1900-1910 28.00 

1911-1925 6.50 

1926 10.00 

1927-6id :.», „ 23.00 

30  Parts:  ^-^ 

0-199 20.00 

200-699 8.50 

700-End 18.00 

31  Parts: 

0-199 12.00 

200-&d 16.00 

32  Parts: 

1-39,  Vol.  1 15.00 

1-39,  Vol.  M... 19.00 

1-39,  Vol.  Ill 18.00 

1-189 20.00 

190-399 23.00 

400-629 21.00 

630-699 13.00 

700-799 15.00 

800-EikI 16.00 

33  Parts: 

1-199 27.00 

200-&id 19.00 

34  Parts: 

1-299 20.00 

300-399 1 1 .00 

400-End 23.00 

35  9.00 

36  Parts: 

1-199 12.00 

200-End 19.00 

37  13.00 

38  Parts: 

0-17 21.00 

18-6h) 16.00 

39  •  13.00 

40  Parts: 

1-51 21.00 

52 26.00 

53-60 24.00 

61-80 12.00 

81-99 25.00 

100-149 23.00 

150-189 18.00 

190-399 29.00 

400-424 22.00 

425-699 21.00 

700-End 27.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,  1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  B,  Ports  6-19 13.00 

18,  Vol.  W,  Ports  20-52 13.00 

19-100 13.00 

1-100 10.00 

101 23.00 

102-200 11.00 

201-lnd 8.50 


Revision  Date 

Myl, 

1987 

July  1. 

1987 

Julyl, 

1987 

July  1. 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

*  Julyl. 

1984 

♦July  1, 

1984 

♦July  1, 

1984 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

"Julyl, 

1986 

Julyl, 

1987 

July  1, 

1987 

Julyl. 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

J«rfy  1, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl, 

1987 

Julyl. 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

Julyl 

1987 

July  1 

1987 

Julyl 

1987 

»  Julyl 

1984 

•Julyl 

1984 

•Julyl 

1984 

•Julyl 

1984 

•Julyl 

1984 

•Julyl 

1984 

•Julyl 

,  1984 

•Julyl 

1984 

•Julyl 

.  1984 

•Julyl 
•Julyl 

:r 

Julyl 

,  1987 

Julyl 

,  1987 

Julyl 

,  1987 

Julyl 

,  1987 

Prt6#       R#vteton  Dsto 


Oct.  1,  1987 
Oct.  1,  1987 
Oct.  1,  1987 
Oct.  1,  1987 

Oct.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Oct.  1,  1987 

Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 

Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 


Od.  1, 
Od.  1, 


1987 
1987 


Title 

42  Parts: 

1-60 15.00 

61-399 5.50 

400-429 21.00 

430-tnd 14.00 

43  Parts: 

1-999 15.00 

1000-3999 24.00 

4000-tnd 1 1 .00 

44  18.00 

45  Parts: 

1-199 14.00 

200-499 9.00 

500-1199 18.00 

1200-tnd 14.00 

46  Parts: 

1-40 13.00 

41-69 13.00 

70-89 7.00 

90-139 12.00 

140-1 55 1 2.00 

156-165 „ 14.00 

166-199 13.00 

200-499 19.00 

500-6id 10.00 

47  Parts: 

0-19 '17.00 

20-39 21.00 

40-69 10.00 

70-79 17.00 

80-End 20.00 

48  Chapters: 

1  (Ports  1-51) 26.00 

1  (Ports  52-99) 16.00 

2  (Ports  201-251) „ 17.00 

2  (Ports  252-299) 15.00 

3-6 17.00 

7-14 24.00 

15-Cnd 23.00 

49  Parts: 

1-99 10.00 

100-177 25.00 

178-199 19.00 

200-399 17.00 

400-999 22.00 

1000-1199 17.00 

1200-6id 18.00 

50  Parts: 

1-199 16.00 

200-599 12.00 

600-tnd 14.00 

CFR  Index  and  Findings  Aids 28.00 

Complete  1988  CFR  set 595.00 

Microridie  CFR  Editions 

Complete  set  (one-time  mailing) 125.00 

Complete  set  (one-time  mailing) 115.00 

Subscription  (mailed  as  issued) 185.00 

Subscription  (mailed  as  issued) 185.00 

Individual  copies 3.75 

■  Bacous*  Titla  3  is  an  onnud  compilatioa.  this  volunie  and  aH  previous  voluMS  ttiaM  b* 
rctoinad  oi  o  parmownt  rtferanct  tourcs. 

'No  amendmonts  M  this  volunte  wore  promulgalad  during  Iho  period  Jtm.  1,  1987  to  Dk. 
31.  1987.  Tht  CFR  votumt  issuwl  Jonuory  1.  1987.  should  be  ratolnod. 
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49  inclusive.  For  the  hiH  text  of  procurement  reguiorions  in  Chapters  1  to  49.  const*  the  eieven 
CFR  volumes  issued  os  of  July  1.  1984  cuiiloiiiing  those  cho|iters. 
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Part  200-End  (Stock  No.  869-004-00102-9) 


$20.00 


13.00 


$- 


A  cumutativ«  checklist  of  Cf  R  issuances  appears  avety  Monday  in  me  Federal  Regoter  in  the  Reac^  Aids 
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m  me  LSA  (List  o(  CFR  Sectione  Affected). 
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